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Proclamation  7158  of  December  10,  1998 

Human  Rights  Day,  Bill  of  Rights  Day,  and  Human  Rights 
Week,  1998 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Thanks  to  the  foresight  of  our  Founding  Fathers  and  their  commitment 
to  human  rights,  we  live  in  a  Nation  founded  upon  the  principles  of  equality, 
justice,  and  freedom — principles  guaranteed  to  us  by  our  Constitution.  With 
the  memory  of  tyraimy  fresh  in  their  minds,  the  members  of  the  First 
Congress  of  the  United  States  proposed  constitutional  amendments  known 
as  the  Bill  of  Rights,  making  explicit  and  forever  protecting  our  Nation's 
cherished  freedoms  of  religion,  speech,  press,  and  assembly. 

But  human  rights  have  never  been  solely  a  domestic  concern.  Americans 
have  always  sought  to  share  these  rights  with  oppressed  people  around 
the  world.  In  his  annual  message  to  the  Congress,  on  January  6,  1941, 
President  Franklin  Etelano  Roosevelt  articulated  this  desire:  "In  the  future 
days,  which  we  seek  to  make  secure,  we  look  forward  to  a  world  founded 
upon  four  essential  human  freedoms.  The  first  is  freedom  of  speech  and 
expression — everywhere  in  the  world.  The  second  is  freedom  of  every  person 
to  worship  God  in  his  own  way — everywhere  in  the' world.  The  third  is 
freedom  from  want  ....  The  fourth  is  freedom  from  fear  .  .  .  anywhere 
in  the  world  .  .  .  The  world  order  which  we  seek  is  the  cooperation 
of  free  countries,  working  together  in  a  friendly,  civilized  society." 

Fifty  years  ago,  on  December  10,  1948,  the  world  reached  a  major  milestone 
toward  FDR's  vision  when  the  United  Nations  adopted  the  Universal  Declara- 
tion of  Human  Rights,  This  Declaration — drafted  by  the  U.N.  Commission 
on  Human  Rights  under  the  leadership  of  Eleanor  Roosevelt— established 
an  international  standard  that  recognized  the  "inherent  dignity" 
and  the  "equal  and  inalienable  rights  of  all  members  of  the  human 
family  .  .  .  ."  It  denounced  past  "disregard  and  contempt  for  human  rights 
[that]  have  resulted  in  barbarous  acts  which  have  outraged  the  conscience 
of  mankind  .  .  .  ." 

Today,  a  majority  of  the  world's  people  live  in  democracies  and  exercise 
their  right  to  freely  choose  their  own  governments.  International  war  crimes 
tribunals  seek  justice  for  victims  and  their  families  by  working  to  ensure 
that  war  crimes,  crimes  against  humanity,  and  genocide  do  not  go 
unpunished.  And  we  are  heartened  by  the  progress  toward  peace  made 
in  Northern  Ireland,  the  Middle  East,  and  elsewhere,  which  advances  the 
cause  of  human  rights.  But  there  are  still  many  areas  where  human  rights 
abuses  are  committed  with  impunity — ^unchecked  and  unpunished. 

To  reaffirm  our  Nation's  unequivocal  commitment  to  upholding  human 
rights,  today  I  am  issuing  an  Executive  order  to  create  an  interagency  working 
group  to  help  enforce  the  human  rights  treaties  we  have  already  ratified 
and  to  make  recommendations  on  treaties  we  have  yet  to  ratify.  In  addition, 
my  Administration  is  working  to  establish  a  genocide  early  warning  center 
and  to  ftind  nongovernmental  oiganizations  that  respond  rapidly  in  human 
rights  emergencies.  The  Department  of  State  is  working  to  provide  additional 
assistance  for  A^an  women  and  girls  under  the  oppressive  rule  of  the 
Taliban.  We  are  also  supporting  the  work  of  the  International  Labor  Organiza- 
tion in  its  efforts  to  eliminate  child  labor.  Finally,  the  Immigration  and 


Naturalization  Service  is  issuing  guidelines  on  how  to  handle  cases  where 
children  seek  asylum  in  the  United  States. 

This  year,  as  we  come  together  to  celebrate  the  Declaration's  50th  anniversary, 
let  us  not  forget  the  driving  force  behind  its  creation.  We  are  grateful 
that  Eleanor  Roosevelt  brought  her  prodigious  energies  and  talents  to  this 
task.  And  it  is  fitting  that  we  have  established  the  Eleanor  Roosevelt  Award 
for  Human  Rights,  honoring  others  for  their  important  contributions  to  pro- 
tecting human  rights  around  the  world. 

Eleanor  Roosevelt  once  said  that  "the  future  belongs  to  those  who  believe 
in  the  beauty  of  their  dreams."  Her  accomplishments  serve  as  an  inspiration 
to  us  all,  and  each  of  us  can  play  a  part  in  preserving  and  promoting 
her  endunng  legacy.  Ut  us  each  embrace  the  Declaration's  promise  by 
stnving  to  uphold  its  principles  and  defending  the  rights  it  embodies. 

NOW,  THEREFORE.  I.  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  Amenca,  by  virtue  of  the  authority  vested  in  me  by  the  ConstituUon 
and  laws  of  the  United  States,  do  hereby  proclaim  December  10,  1998, 
as  Human  Rights  Day;  December  15,  1998,  as  Bill  of  Rights  Day;  and  the 
week  beginning  December  10.  1998,  as  Human  Rights  Week.  I  call  upon 
the  people  of  the  United  States  to  celebrate  these  observances  with  appro- 
pnate  activities,  ceremonies,  and  programs  that  demonstrate  our  national 
commitment  to  the  Bill  of  Rights,  the  I^versal  Declaration  of  Human  Rights, 
and  Uie  promotion  and  protection  of  hdKm  righte  for  all  people. 

^WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  tenth  day  of 

December,  m  the  yekr  of  our  Lord  nineteen  hundred  and  ninety-eight,  and 

d  Sw  ™**  °^  ****  ^^*^  ^*"  °^  America  the  two  hundred 


l)jUjXl^AM<r^AMJdk^*^ 


FiM  12-14-M:  •:4S  am] 
BaUag  ooda  3199-m-r 
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Executive  Order  13107  of  December  10,  1998 
Implementation  of  Human  Rights  Treaties 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  and  bearing  in  mind  the  obligations 
of  the  United  States  pursuant  to  the  International  Covenant  on  Civil  and 
Political  Rights  (ICCPR),  the  Convention  Against  Torture  and  Other  Cruel, 
Inhuman  or  Degrading  Treatment  or  Punishment  (CAT),  the  Convention 
on  the  Elimination  of  All  Forms  of  Racial  Discrimination  (CERD),  and  other 
relevant  treaties  concerned  with  the  protection  and  promotion  of  human 
rights  to  which  the  United  States  is  now  or  may  become  a  party  in  the 
future,  it  is  hereby  ordered  as  follows: 

Section  1.  Implementation  of  Human  Rights  Obligations,  (a)  It  shall  be 
the  policy  and  practice  of  the  Government  of  the  United  States,  being  commit- 
ted to  the  protection  and  promotion  of  human  rights  and  fundamental  free- 
doms, fiilly  to  respect  and  implement  its  obligations  under  the  international 
human  rights  treaties  to  which  it  is  a  party,  including  the  ICCPR.  the 
CAT,  and  the  CERD. 

(b)  It  shall  also  be  the  policy  and  practice  of  the  Government  of  the 
United  States  to  promote  respect  for  international  human  rights,  both  in 
our  relationships  with  all  other  countries  and  by  working  with  and  strength- 
ening the  various  international  mechanisms  for  the  promotion  of  human 
rights,  including,  inter  alia,  those  of  the  United  Nations,  the  International 
Labor  Organization,  and  the  Organization  of  American  States. 
Sec.  2.  Responsibility  of  Executive  Departments  and  Agencies,  (a)  All  execu- 
tive departments  and  agencies  (as  defined  i..  5  U.S.C.  101-105,  including 
boards  and  conunissions,  and  hereinafter  referred  to  collectively  as  "agency" 
or  "agencies")  shall  maintain  a  current  awareness  of  United  States  inter- 
national human  rights  obligations  that  are  relevant  to  their  functions  and 
shall  perform  such  functions  so  as  to  respect  and  implement  those  obligations 
fully.  The  head  of  each  agency  shall  designate  a  single  contact  officer  who 
will  be  responsible  for  overall  coordination  of  the  implementation  of  this 
order.  Under  this  order,  all  such  agencies  shall  retain  their  established 
institutional  roles  in  the  implementation,  interpretation,  and  enforcement 
of  Federal  law  and  policy. 

(b)  The  heads  of  agencies  shall  have  lead  responsibility,  in  coordination 
with  other  appropriate  agencies,  for  questions  concerning  implementation 
of  human  rights  obligations  that  fall  within  their  respective  operating  and 
program  responsibilities  and  authorities  or,  to  the  extent  that  matters  do 
not  fall  within  the  operating  and  program  responsibilities  and  authorities 
of  any  agency,  that  most  closely  relate  to  their  general  areas  of  concern. 
Sec.  3.  Human  Rights  Inquiries  and  Complaints.  Each  agency  shall  take 
lead  responsibility,  in  coordination  with  other  appropriate  agencies,  for  re- 
sponding to  inquiries,  requests  for  information,  and  complaints  about  viola- 
tions of  human  rights  obligations  that  fall  within  its  areas  of  responsibility 
or,  if  the  matter  does  not  fall  within  its  areas  of  responsibility,  referring 
it  to  the  appropriate  agency  for  response. 

Sec.  4.  Interagency  Working  Group  on  Human  Rights  Treaties,  (a)  There 
is  hereby  established  an  Interagency  Working  Group  on  H\iman  Rights  Trea- 
ties for  the  purpose  of  providing  guidance,  oversight,  and  coordination  with 
respect  to  questions  concerning  the  adherence  to  and  implementation  of 
human  rights  obligations  and  related  matters. 
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.^\  ^f  ^«s»pee  of  the  Assistant  to  the  President  for  National  Security 
Affairs  shall  chau-  the  Interagency  Working  Group,  which  shall  consist  of 
appropriate  policy  and  legal  representatives  at  the  Assistant  Secretary  level 
from  the  Department  of  State,  the  Department  of  Justice,  the  Depitment 
ot  Labor,  the  Department  of  Defense,  the  Joint  Chiefs  of  Staff,  and  other 
agencies  as  the  chair  deems  appropriate.  The  principal  members  may  des- 
ignate alternates  to  attend  meetings  in  their  stead. 

(c)  The  principal  functions  of  the  Interagency  Working  Group  shall  include: 

(i)  coordinating  the  interagency  review  of  any  significant  issues  concerning 
the  implementation  of  this  order  and  analysis  and  recommendations  in 
connection  with  pursuing  the  ratification  of  human  rights  treaties,  as  such 
questions  may  from  time  to  time  arise; 

(ii)  coordinating  the  preparation  of  reports  that  are  to  be  submitted  bv 
the  United  States  in  fulfillment  of  treaty  obligations; 

(iii)  coordinating  the  responses  of  the  United  States  Government  to  com- 
plaints against  it  concerning  alleged  human  rights  violations  submitted  to 
the  United  Nations,  the  Organization  of  American  States,  and  other  inter- 
national organizations; 

(iv)  developing  effective  mechanisms  to  ensure  that  legislation  proposed 
by  the  Administration  is  reviewed  for  conformity  with  international  human 
rights  obligations  and  that  these  obligations  are  taken  into  account  in  review- 
mg  legislation  under  consideration  by  the  Congress  as  well; 

(v)  developing  recommended  proposals  and  mechanisms  for  improving 
the  monitoring  of  the  actions  by  the  various  States.  Commonwealths,  and 
territones  of  the  United  States  and.  where  appropriate,  of  Native  Americans 
and  Federally  recognized  Indian  tribes,  including  the  review  of  State.  Com- 
monwealth, and  territorial  laws  for  their  conformity  with  relevant  treaties 
the  provision  of  relevant  information  for  reports  and  other  monitoring  pur- 
poses, and  the  promotion  of  effective  remedial  mechanisms; 

(vi)  developing  plans  for  public  outreach  and  education  concerning  the 
provisions  of  the  ICCPR,  CAT,  CERD,  and  other  relevant  treaties,  and  human 
rights-related  provisions  of  domestic  law; 

(vii)  coordinating  and  directing  an  annual  review  of  United  States  reserva- 
tions, declarations,  and  understandings  to  human  rights  treaties,  and  matters 
as  to  wtiich  there  have  been  nontrivial  complaints  or  allegations  of  inconsist- 
ency with  or  breach  of  international  human  rights  obligations,  in  order 
to  determine  whether  there  should  be  consideration  of  any  modification 
of  relevant  reservations,  declarations,  and  understandings  to  human  rights 
treaties,  or  United  States  practices  or  laws.  The  results  and  recommendations 
of  this  review  shall  be  reviewed  by  the  head  of  each  participating  agency; 

(viii)  making  such  other  recommendations  as  it  shall  deem  appropriate 
Atl-  ^^^^^^^^'  through  the  Assistant  to  the  President  for  National  Security 
Affairs  concerning  United  States  adherence  to  or  implementation  of  human 
rights  treaties  and  related  matters;  and 

(ix)  coordinating  such  other  significant  tasks  in  connection  with  human 
nghts  treaties  or  international  human  rights  institutions,  including  the  Inter- 
American  Commission  on  Human  Rights  and  the  Special  Rapporteurs  and 
ComSlSn^^'^^  ^'^^  established  by  the  United  Nations  Human  Rights 

t 

(d)  The  work  of  the  Interagency  Working  Group  shall  not  supplant  the 
work  of  other  interagency  entities,  including  the  President's  Conimittee  on 
issu  Organization,  that  address  international  human  rights 

Sec.  5.  Cooperation  Among  Executive  Departments  and  Agencies.  All  agencies 
shall  cooperate  in  carrying  out  the  provisions  of  this  order.  The  Interagency 
Working  Group  shall  facilitate  such  cooperative  measures 


'^ 
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Sec.  6.  Judicial  Review.  Scope,  and  Administration,  [a]  Nothing  in  this 
order  shall  create  any  right  or  benefit,  substantive  or  prck:edural,  enforceable 
by  any  party  against  the  United  States,  its  agencies  or  instrumentalities, 
its  officers  or  employees,  or  any  other  person. 

Cb)  This  order  does  not  supersede  Federal  statutes  and  does  not  impose 
any  justiciable  obligations  on  the  executive  branch. 

(c)  The  term  "treaty  obligations"  shall  mean  treaty  obligations  as  approved 
by  the  Senate  pursuant  to  Article  11,  section  2,  clause  2  of  the  United 
States  Constitution. 

(d)  To  the  maximum  extent  practicable  and  subject  to  the  availability 
of  appropriations,  agencies  shall  carry  out  the  provisions  of  this  order. 


OsJUUiuaA<PUA^^ 


THE  WHITE  HOUSE, 
December  10,  1998. 
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1 1|8  section  of  the  FEDERAL  REGISTER 
cphtains  regulatory  documents  having  general 
sifilicabiKty  and  legal  effect  most  of  which 
^  keyed  to  and  codHled  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
Sjp  tittes  punuant  to  44  U.S.C.  1510. 

li>ie  Code  of  Federal  Regulations  is  sold  by 
Superintendent  of  Documents.  Prices  of 
books  are  listed  in  the  first  FEDERAL 
Agister  issue  of  each  week. 


iPARTMENT  OF  THE  TREASURY 

lal  Revenue  Service 

CFR  Part  301 
8793] 
154&-AW38 

lent  by  Credit  Card  and  Debit 
ird 

:  Internal  Revenue  Service  (IRS), 
asury. 
,  tbnON:  Temporary  regulations.     


i  JMMARY:  This  document  contains 
:( imporary  regiUations  that  authorize  the 
5  ecretary  of  Uie  Treasiuy  to  accept 
[  ayment  of  internal  revenue  taxes  by 
:  redit  card  or  debit  card.  The  temporary 
r  sgulations  reflect  changes  to  the  law 
[  lade  by  the  Taxpayer  Relief  Act  of 
^097,  and  will  affect  all  persons  who 
bay  their  tax  UabiUties  by  credit  card  or 
(  ebit  card  pursuant  to  guidance 
I  rescribed  by  the  Secretary.  The  text  of 
t  le  temporary  regulations  also  serves  as 
£e  text  of  the  proposed  regulations  set 
forth  in  the  Proposed  Rules  section  of 
ids  issue  of  the  Federal  Register. 
I  lATES:  Effective  Date:  These  temporary 
]  egulations  are  effective  January  1, 1999. 

Applicability  Date:  For  dates  of 
( ipplicability,  see  §  301.6311-2T(h)  of 
1  hese  regulations. 

I  -OR  FURTHER  MFORMATKM  CONTACT: 
I  Concerning  the  regulations,  Mitchel  S. 
iyman,  (202)  622-3620  (not  a  toll-free 
]  iimiber). 
:  WPPLEMENTARY  INFORMATION: 

lackground 

This  docimient  contains  temporary 
egulations  amending  the  Procedure  and 
\dministration  Regulations  (26  CFR 
wrt  301)  under  sections  6103  and  6311 
)f  the  Internal  Revenue  Code.  The 
regulations  reflect  the  amendment  of 
sections  6103  and  6311  by  section  1205 
of  the  Taxpayer  Relief  Act  of  1997 


(Public  Uw  105-34,  111  Stat.  788, 995) 
(1997  Act)  and  section  4003(k)  of  the 
Tax  and  Trade  Relief  Extension  Act  of 
1998  (Public  Law  105-277, 112  Stat. 
2681). 

As  amended  by  the  1997  Ad,  section 
6311(a)  provides  that  it  shall  be  lawful 
for  the  Secretary  to  receive  payment  for 
internal  revenue  taxes  by  any 
commercially  acceptable  means  that  the 
Secretary  deems  appropriate  to  the 
extent  and  imder  the  conditions 
provided  in  regulations  prescribed  by 
the  Secretary.  The  legislative  history 
accompanying  the  Act  explains  that 
commercially  acceptable  means 
includes  "electronic  funds  transfers, 
including  those  arising  from  credit 
cards,  debit  cards,  and  diarge  cards."  H. 
Conf.  Rep.  220, 105th  Cong.,  Ist  Sess. 
652  (1997).  The  current  regulations 
under  Trees.  Reg.  §301,6311-1  permit 
pa3rment  of  taxes  by  checks,  drafts 
drawn  on  financial  institutions,  or 
money  orders.  The  temporary 
regulations  add  payments  by  credit 
cards  (which  includes  charge  cards)  and 
debit  cards  to  the  acceptable  methods  of 
payment  imder  section  6311. 

Methods  of  payment  by  electronic 
funds  transfer  other  than  by  credit  card 
or  debit  card  are  currently  authorized  by 
section  6302  of  the  Internal  Revenue 
Code  and  its  implementing  regulations. 
For  example.  Trees,  Reg.  §  1.6302-4 
permits  individuals  to  volimtarily  remit 
payments  of  income  taxes  by  electronic 
funds  transfer.  Thus,  the  temporary 
regulations  only  address  payments  by 
credit  card  and  debit  card.  Section  6302 
and  its  regulations  will  remain  the 
authority  for  forms  of  payment  by 
electronic  funds  transfer  other  than 
payments  by  credit  card  and  debit  card. 
Section  6103(a)  of  the  Code  prohibits 
disclosure  of  returns  and  return 
information  except  as  expressly 
provided  in  the  Code.  Section  1205(c)(1) 
of  the  1997  Act  (as  amended  by  section 
6012(b)(2)  of  the  Internal  Revenue 
Service  Restructuring  and  Reform  Act  of 
1998,  Pubhc  Law  105-206)  added 
section  6103(k)(9)  to  the  Code.  Section 
6103(kK9)  authorizes  the  IRS  to  disclose 
returns  and  return  information  to 
financial  institutions  and  others  to  the 
extent  necessary  for  the  administration 
of  section  6311.  Section  6103(k)(9) 
further  provides  that  disclosures  of 
information  for  purposes  other  than  to 
accept  payments  by  check  or  money 
order  (for  example,  by  credit  card,  or 


debit  card)  shall  be  made  only  to  the 
extent  authorized  by  written  procedures 
promulgated  by  the  Secretary.  Section 
6311(e)  provides  that  no  person  shall 
use  or  disclose  any  information 
obtained  punuant  to  section  6103(k)(9) 
related  to  credit  card  or  debit  card 
transactions  except  to  the  extent 
authorized  by  written  procedures 
promulgated  by  the  Secretary. 

Any  person  who  uses  or  discloses 
information  in  violation  of  section 
6311(e)  is  subject  to  civil  liability  for 
damages.  See  I.R.C.  section  7431(h), 
added  by  secUon  1205(c)(2)  of  the  1997 
Act  (as  amended  by  Public  Law  lOS- 
206,  section  6012(b)(3)). 

Explanation  of  Provisions 

The  temporary  regulations  provide 
that  internal  revenue  taxes  may  be  paid 
by  credit  "card  or  debit  card.  Payment  of 
taxes  by  credit  card  or  debit  card  is 
voluntary  on  the  part  of  the  taxpayer. 
However,  only  credit  cards  or  debit 
cards  approved  by  the  Secretary  may  be 
used  for  this  purpose,  only  the  types  of 
tax  liabilities  specified  by  the  Secretary 
may  be  paid  by  credit  card  or  debit  card, 
and  all  such  payments  must  be  made  in 
the  manner  and  in  accordance  with  the 
forms,  instructions,  and  procedures 
prescribed  by  the  Secretary.  Thus, 
payments  by  credit  card  or  debit  card 
may  be  limited  to  certain  designated 
cards,  to  payments  made  through 
certain  service  providers,  or  to 
payments  of  specific  types  of  taxes.  It  is 
anticipated  that  the  Secretary  will  be 
entering  into  contracts  with  specific 
card  issuere  or  other  persons  such  as 
third  parties  who  will  process  the  credit 
and  debit  card  transactions,  to  facilitate 
payments  by  credit  cards  and  debit 
cards,  subject  to  the  requirement  that 
the  Secretary  may  not  pay  any  fee  or 
provide  any  other  monetary 
consideration  imder  such  contracts. 

Under  the  temporary  regulations,  a 
payment  by  credit  card  or  debit  card 
received  by  the  Secretary  will  be 
deemed  made  when  the  credit  card  or 
debit  card  transaction  is  authorized  by 
the  card  issuer,  provided  the  payment  is 
actually  received  by  the  Secretary  in  the 
ordinary  course  of  business  and  is  not 
returned  due  to  correction  of  errors 
relating  to  the  credit  card  or  debit  card 
account. 

The  temporary  regulations  provide,  as 
required  by  section  6311(d)(3),  that 
payments  of  taxes  by  credit  card  or  debit 
card  are  subject  to  the  error  resolution 
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procedures  of  section  161  of  the  Truth 
in  Lending  Act,  15  U.S.C.  1666,  section 
908  of  the  Electronic  Fund  Transfer  Act. 
15  U.S.C.  1693f,  or  any  similar 
provisions  of  state  law,  only  for  the 
purpose  of  resolving  errors  relating  to 
the  credit  card  or  debit  card  account, 
but  not  for  the  purpose  of  resolving  any 
errors,  disputes,  or  adjustments  relating 
to  the  underlying  tax  liabiUty.  These 
provisions  ensiue  that  any  disputes 
concerning  the  merits  of  the  tax  liability 
will  be  resolved  in  the  traditional 
administrative  and  judicial  forums  (e.g., 
filing  a  petition  in  Tax  Court,  paying' the 
disputed  tax  and  filing  a  claim  for 
refund],  and  will  not  be  raised  in  any 
dispute  with  the  card  issuer,  financial 
institution,  or  other  person  participating 
in  the  credit  card  or  debit  card 
transaction. 

As  authorized  by  section 
6311(d)(3)(E),  the  temporary  regulations 
permit  the  Secretary  to  retiun  ^ds 
erroneously  received  due  to  errors 
relating  to  the  credit  card  or  debit  card 
account  by  arranging  for  a  credit  to  the 
taxpayer's  account  with  the  issuer  of  the 
credit  card  or  debit  card  or  other 
appropriate  financial  institution  or 
person.  Returns  of  funds  through  credit 
card  or  debit  card  credits,  however,  are 
only  available  to  correct  errors  relating 
to  the  credit  card  and  debit  card 
account,  and  not  to  refund 
overpayments  of  taxes. 

The  temporary  regulations  also 
provide  that  the  Internal  Revenue 
Service  may  not  impose  any  fee  or 
charge  on  persons  making  payment  of 
taxes  by  credit  card  or  debit  card.  The 
regulations  provide  that  the  imposition 
of  fees  or  charges  by  issuers  of  credit 
cards  or  debit  cards  or  by  any  other 
financial  institution  or  person 
participating  in  the  credit  card  or  debit 
card  transaction  are  not  prohibited.  The 
Internal  Revenue  Service  may  not 
receive  any  part  of  any  fees  that  may  be 
charged. 

The  temporary  regulations  also 
provide  the  procediu^s  required  under 
sections  6103(k)(9)  and  6311(e)  with 
respect  to  use  and  disclosiue  of 
information  relating  to  payment  of  taxes 
by  credit  card  and  debit  card.  IRS 
personnel  are  authorized  to  disclose  to 
card  issuers,  financial  institutions,  and 
other  persons  information  necessary  to 
process  the  tax  payment  or  to  bill  or 
collect  the  amount  charged  or  debited 
(for  example,  to  resolve  billing  errors). 
Pursuant  to  section  6311(e),  information 
received  by  any  person  in  connection 
with  payment  of  tax  by  credit  card  or 
debit  card  shall  be  treated  as 
confidential  by  all  persons  who  receive 
such  information,  whether  such 
information  is  received  from  the 


Secretary  or  bom  any  other  person 
including  the  taxpayer. 

The  temporary  regulations  set  forth 
the  limited  purposes  and  activities  for 
which  such  information  may  be  used  or 
disclosed  by  card  issuers,  financial 
institutions,  and  other  persons.  The 
permitted  purposes  and  activities 
principally  involve  credit  card  and  debit 
card  processing,  billing,  collection, 
account  servicing,  account  transfers, 
internal  business  records,  legal 
compliance,  and  legal  proceedings.  The 
temporary  regulations  expressly 
prohibit  selling  the  information,  sharing 
it  with  credit  bureaus,  or  using  it  for  any 
marketing  purpose,  for  example, 
marketing  tax-related  products  or  any 
marketing  that  targets  those  who  have 
used  a  credit  card  or  debit  card  to  pay 
taxes. 

Special  Analjrses 

It  has  been  determined  that  this 
Treasiuy  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO- 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  these  regulations 
must  be  effective  by  January  1,  1999,  to 
permit  taxpayers  the  opportimity  to  pay 
taxes  by  credit  card  for  die  1999  filing 
season,  and,  therefore,  it  has  been 
determined  that  sections  553  (b)  and  (d) 
of  the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  do  not  apply  to  these 
regulations.  It  has  also  been  determined 
that  because  the  regulations  do  not 
impose  a  collection  of  information  on 
small  entities,  the  Regulatory  FlexibiUty 
Act  (5  U.S.C.  chapter  6)  does  not  apply. 
Pursuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  this  temporary 
regulation  will  be  submitted  to  the  Chief 
Coimsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 


Drafting  Information 

The  principal  author  of  these 
regulations  is  Mitchel  S.  Hyman  of  the 
Office  of  Assistant  Chief  Counsel 
(General  Litigation)  CC:EL:GL.  IRS. 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development. 

List  of  Subjects  in  26  CFR  Part  301 

Employment  taxes.  Estate  taxes. 
Excise  taxes.  Gift  taxes.  Income  taxes. 
Penalties.  Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  301  is 
amended  as  follows: 


PART  301— PROCEDURE  AND 
ADMINISTRATION 

Paragraph  1.  The  authority  citation 
for  part  301  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  *. 

Par,  2.  SecUon  301.6103(k)(9)-lT  is 
added  to  read  as  follows: 

S301.6103(14(9)-1T    Disclosure  of  ratums 
and  return  information  relating  to  payment 
of  tax  by  credit  card  and  debit  card 
(temporary). 

Officers  and  employees  of  the  Internal 
Revenue  Service  may  disclose  to  card 
issuers,  financial  institutions  or  other 
persons  such  return  information  as  the 
Secretary  deems  necessary  in 
connection  with  processing  credit  card 
and  debit  card  transactions  to  effectuate 
payment  of  tax  as  authorized  by 
§  301.6311-2T.  Officers  and  employees 
of  the  Service  may  disclose  such  return 
information  to  such  persons  as  the 
Secretary  deems  necessary  in 
connection  with  billing  or  collection  of 
the  amounts  charged  or  debited, 
including  resolution  of  errors  relating  to 
the  credit  card  or  debit  card  account  as 
described  in  §  301.6311-2T(d). 

Par.  3.  Section  301.6311-2T  is  added 
to  read  as  follows: 

§301.6311-2T    Payment  by  crwfit  card  and 
debit  card  (temporary). 

(a)  Authority  to  receive — (1)  Payments 
by  credit  card  and  debit  card.  Internal 
revenue  taxes  may  be  paid  by  credit 
card  or  debit  card  as  authorized  by  this 
section.  Payment  of  taxes  by  credit  card 
or  debit  card  is  voluntary  on  the  part  of 
the  taxpayer.  However,  only  credit  cards 
or  debit  cards  approved  by  the  Secretary 
may  be  used  for  this  purpose,  only  the 
types  of  tax  liabiUties  specified  by  the 
Secretary  may  be  paid  by  credit  card  or 
debit  card,  and  all  such  payments  must 
be  made  in  the  manner  and  in 
accordance  with  the  forms,  instructions 
and  procedures  prescribed  by  the 
Secretary.  All  references  in  this  section 
to  "tax"  also  include  interest,  penalties 
and  additions  to  tax. 

(2)  Payments  by  electronic  funds 
transfer  other  than  payments  by  credit 
card  and  debit  card.  Provisions  relating 
to  pa3mients  by  electronic  funds  transfer 
other  than  payments  by  credit  card  and 
debit  card  are  contained  in  section  6302 
and  the  Treasury  Regulations 
promulgated  pursuant  to  section  6302. 

(3)  Definitions— {i)  Credit  card  means 
any  credit  card  as  defined  in  section 
103(k)  of  the  Truth  in  Lending  Act,  15 
U.S.C.  1602(k),  includii^  any  credit 
card,  charge  (ard  or  other  credit  device 
issued  for  the  purpose  of  obtaining 
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money,  property,  labor  or  services  on 
credit. 

(iS)  Debit  card  means  any  accepted 
card  or  other  means  of  access  as  defined 
in  section  903(1)  of  the  Electronic  Fimds 
Transfer  Act.  15  U.S.C.  1693a(l). 
including  any  debit  card  or  similar 
deMice  or  means  of  access  to  an  accoimt 
issued  for  the  purpose  of  initiating 
el^^tronic  fund  transfers  to  obtain 
money,  property,  labor  or  services. 

fb)  When  payment  is  deemed  made.  A 
paKjment  of  tax  by  credit  card  or  debit 
card  shall  be  deemed  made  when  the 
issuer  of  the  credit  card  or  debit  card 
prdperly  authorizes  the  transaction, 
prjovided  the  payment  is  actually 
revived  by  the  Secretary  in  the 
ordinary  course  of  business  and  is  not 
returned  piusuant  to  paragraph  (d)(3)  of 
thjii  section. 

(p)  Payment  not  made — (1) 
Cif^tinuing  liability  of  taxpayer.  A 
taj({>ayer  who  tenders  payment  of  taxes 
by  predit  card  or  debit  card  is  not 
relieved  of  liability  for  such  taxes  until 
the  payment  is  actually  received  by  the 
Sdtretary  and  is  not  required  to  be 
returned  pursuant  to  paragraph  (d)(3)  of  - 
th|i$  section.  This  continuing  liability  of 
thj^  taxpayer  is  in  addition  to,  and  not 
ini  lieu  of,  any  liabiUty  of  the  issuer  of 
the  credit  card  or  debit  card  or  fintocial 
itution  pursuant  to  paragraph  (c)(2) 
o|  ttiis  section. 

Z)  Liability  of  financial  institutions.  If 
a  taxpayer  has  tendered  a  payment  of 
internal  revenue  taxes  by  credit  card  or 
been  guaranteed  expressly  by  a  financial 
in^tution,  and  the  United  States  is  not 
dtUy  paid,  the  United  States  shall  have 
a  lien  for  the  guaranteed  amount  of  the 
transaction  upon  all  the  assets  of  the 
institution  making  such  guarantee.  The 
iih|>aid  amount  shall  be  paid  out  of  such 
a^^ts  in  preference  to  any  other  claims 
wlkatsoever  against  such  guaranteeing 
iiMtitution,  except  the  necessary  costs 
ami  expenses  of  administration  and  the 
ramibursement  of  the  United  States  for 
the  amount  expended  in  the  redemption 
of  the  circulating  notes  of  such 
institution. 

;  (d)  Resolution  of  errors  relating  to  the 
cttdit  card  or  debit  card  account — (1)  In 
gefieral.  Payments  of  taxes  by  credit 
cud.or  debit  card  shall  be  subject  to  the 
applicable  error  resolution  procedures 
of  section  161  of  the  Truth  in  Lending 
Act,  15  U.S.C.  1666,  or  section  908  of 
the  Electronic  Fimd  Transfer  Act.  15 
0. 5.C.  leSSf.  or  any  similar  provisions 
oflstate  law.  for  the  purpose  of  resolving 
ettors  relating  to  the  credit  card  or  debit 
card  accoimt.  but  not  for  the  purpose  of 
resolving  any  errors,  disputes  or 
adjustments  relating  to  the  underljdng 
tuc  liability. 


(2)  Matters  covered  by  error  resolution 
procedures,  (i)  The  error  resolution 
procedures  of  paragraph  (d)(1)  of  this 
section  apply  to  the  following  types  of 
errors: 

(A)  An  incorrect  amount  posted  to  the 
taxpayer's  account  as  a  result  of  a 
computational  error,  numerical 
transposition,  or  similar  mistake. 

(B)  An  amount  posted  to  the  wrong 
taxpayer's  account. 

(C)  A  transaction  posted  to  the 
taxpayer's  account  without  the 
taxpayer's  authorization. 

(D)  Similar  types  of  errors  that  would 
be  subject  to  resolution  under  these 
procedures  in  ordinary  commercial 
transactions. 

(ii)  An  error  described  in  paragraphs 
(d)(2){i)  (A)  through  (D)  of  this  section 
may  only  be  resolved  through  the 
procedures  referred  to  in  paragraph 
(d)(1)  of  this  section  and  cannot  be  a 
basis  for  any  claim  or  defense  in  any 
administrative  or  court  proceeding 
involving  the  Secretary. 

(3)  Return  of  funds  pursuant  to  error 
resolution  procedures.  Notwithstanding 
section  6402  of  the  Internal  Revenue 
Code,  if  a  taxpayer  is  entitled  to  a  return 
of  funds  pursuant  to  the  error  resolution 
procedures  of  paragraph  (d)(1)  of  this 
section,  the  Secretary  may,  in  the 
Secretary's  sole  discretion,  effect  such 
return  by  arranging  for  a  credit  to  the 
taxpayer's  accoimt  with  the  issuer  of  the 
credit  card  or  debit  card  or  any  other 
financial  institution  or  person  that 
participated  in  the  transaction  in  which 
the  error  occurred. 

(4)  Matters  not  subject  to  error 
resolution  procedures.  The  error 
resolution  procedures  of  paragraph 
(d)(1)  of  this  section  do  not  apply  to  any 
error,  question  or  dispute  concerning 
the  amount  of  tax  owed  by  any  person 
for  any  year.  For  example,  these  error 
resolution  procedures  do  not  apply  to 
determine  a  taxpayer's  entitlement  to  a 
refund  of  tax  for  any  year  for  any  reason, 
nor  may  they  be  used  to  pay  a  refund. 
All  such  matters  shall  be  resolved 
through  administrative  and  judicial 
procedures  established  pursuant  to  the 
Internal  Revenue  Code  and  the  rules 
and  regulations  thereunder. 

(5)  Payments  of  taxes  by  credit  card  or 
debit  card  are  not  subject  to  section  170 
of  the  Truth  in  Lending  Act,  15  U.S.C. 
1666i,  or  to  any  similar  provision  of 
state  law. 

(e)  Fees  or  charges.  The  Internal 
Revenue  Service  may  not  impose  any 
fee  or  charge  on  persons  making 
payment  of  taxes  by  credit  card  or  debit 
card.  This  section  does  not  prohibit  the 
imposition  of  fees  or  charges  by  issuers 
of  credit  cards  or  debit  cards  or  by  any 
other  financial  institution  or  person 


participating  in  the  credit  card  or  debit 
card  transaction.  The  Internal  Revenue 
Service  may  not  receive  any  part  of  any 
fees  that  may  be  charged. 

(f)  Authority  to  enter  into  contracts. 
The  Secretary  may  enter  into  contracts 
related  to  receiving  payments  of  tax  by 
credit  card  or  debit  card  if  such 
contracts  are  cost  beneficial  to  the 
Government.  The  determination  of 
whether  the  contract  is  cost  beneficial 
shall  be  based  on  an  analysis 
appropriate  for  the  contract  at  issue  and 
at  a  level  of  detail  appropriate  to  the 
size  of  the  Govenunent's  investment  or 
interest.  The  Secretary  may  not  pay  any 
fee  or  charge  or  provide  any  other 
monetary  consideration  under  such 
contracts  for  such  payments. 

(g)  Use  and  disclosure  of  information 
relating  to  payment  of  taxes  by  credit 
card  and  debit  card.  Information 
obtained  by  any  person  other  than  the 
taxpayer  in  connection  with  payment  of 
taxes  by  a  credit  card  or  debit  card  shall 
be  treated  as  confidential,  whether  such 
information  is  received  from  the 
Secretary  or  from  any  other  person 
(including  the  taxpayer).  No  person 
other  than  the  taxpayer  shall  use  or 
disclose  such  information  except  as 
follows: 

(1)  Card  issuers,  financial  institutions, 
or  other  persons  participating  in  the 
credit  card  or  debit  card  transaction  may 
use  or  disclose  such  information  for  the 
purpose  and  in  direct  furtherance  of 
servicing  cardholder  accoimts, 
including  the  resolution  of  errors  in 
accordance  with  paragraph  (d)  of  this 
section.  This  authority  includes  the 
following: 

(i)  Processing  of  the  credit  card  or 
debit  card  transaction,  in  all  of  its  stages 
through  and  including  the  crediting  of 
the  amount  charged  on  account  of  tax  to 
the  United  States  Treasury. 

(ii)  Billing  the  taxpayer  for  the 
amount  charged  or  debited  with  respect 
to  payment  of  the  tax  liabiUty. 

(iii)  Collection  of  the  amount  charged 
or  debited  with  respect  to  payment  of 
the  tax  Uability. 

(iv)  Returning  funds  to  the  taxpayer  in 
accordance  with  paragraph  (d)(3)  of  this 
section. 

(2)  Card  issuers,  financial  institutions 
or  other  persons  participating  in  the 
credit  card  or  debit  card  transaction  may 
use  and  disclose  such  information  for 
the  purpose  and  in  direct  furtherance  of 
any  of  the  following  activities: 

(i)  Assessment  of  statistical  risk  and 
profitabiUty. 

(ii)  Transfer  of  receivables  or  accounts 
or  any  interest  therein. 

(iii)  Audit  of  account  information. 


VI 
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(iv)  Compliance  with  Federal.  State, 
or  local  law. 

(v)  Cooperation  in  properly 
authorized  civil,  criminal,  or  regulatory 
investigations  by  Federal.  State,  or  local 
authorities. 

(3)  Notwithstanding  the  foregoing,  use 
or  disclosure  of  information  relating  to 
credit  card  and  debit  card  transactions 
for  purposes  related  to  any  of  the 
following  is  not  authorized: 

(i)  Sale  or  exchange  of  such 
information  separate  from  the 
underlying  receivable  or  account. 

(ii)  Marketing  for  any  purpose,  for 
example,  marketing  tax-related  products 
or  services,  or  marketing  any  product  or 
service  that  targets  those  who  have  used 
a  credit  card  or  debit  card  to  pay  taxes. 

(iii)  Furnishing  such  information  to 
any  credit  reporting  agency  or  credit 
bureau,  except  with  respect  to  the 
aggregate  amoimt  of  a  cardholder's 
account,  with  the  amount  attributable  to 
pajnnent  of  taxes  not  separately 
identified. 

(4)  Use  and  disclosure  of  information 
other  than  as  authorized  by  this 
paragraph  (g)  may  result  in  civil  liability 
under  section  7431(h)  of  the  Internal 
Revenue  Code. 

(h)  Effective  date.  This  section  appUes 
to  payments  of  taxes  made  on  and  after 
January  1. 1999.  and  through  December 
14.  2001. 

Robert  E.Wenzel. 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  December  1, 1998. 
Donald  C.  Lubick. 
Assistant  Secretary  of  the  Treasury. 
(PR  Doc.  98-32926  Filed  12-14-98;  8:45  am) 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  4044 

Allocation  of  Assets  In  Slngle- 
Employw  Plans;  Interest  Assumptions 
for  Valuing  Benefits 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule. 


SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation's  regulation  on  Allocation 


of  Assets  in  Single-Employer  Plans 
prescribes  interest  assiunptions  for 
valuing  benefits  under  terminating 
single-employer  plans.  This  final  rule 
amends  the  regulation  to  adopt  interest 
assumptions  for  plans  with  valuation 
dates  in  January  1999. 
EFFECTIVE  DATE:  January  1. 1999. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Harold  J.  Ashner.  Assistant  General 
Counsel.  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW..  Washington,  DC 
20005.  202-326-4024.  (For  TTY/TDD 
users,  call  the  Federal  relay  service  toU- 
bee  at  1-800-877-8339  and  ask  to  be 
connected  to  202-326-4024.) 
SUPPLEMENTARY  INFORMATION:  The 
PBGC's  regulation  on  Allocation  of 
Assets  in  Single-Employer  Plans  (29 
CFR  part  4044)  prescribes  actuarial 
assiunptions  for  valuing  plan  benefits  of 
terminating  single-employer  plans 
covered  by  title  IV  of  the  Employee 
Retirement  Income  Security  Act  of  1974. 

Among  the  actuarial  assimiptions 
prescribed  in  part  4044  are  interest 
assiunptions.  These  interest 
assumptions  are  intended  to  reflect 
current  conditions  in  the  financial  and 
annuity  markets. 

Two  sets  of  interest  assumptions  are 
prescribed,  one  set  for  the  valuation  of 
benefits  to  be  paid  as  annuities  and  one 
set  for  the  valuation  of  benefits  to  be 
paid  as  lump  sums.  This  amendment 
adds  to  appendix  B  to  part  4044  the 
annuity  and  lump  sum  interest 
assumptions  for  valuing  benefits  in 
plans  with  valuation  dates  during 
January  1999. 

For  annuity  benefits,  the  interest 
assumptions  will  be  5.30  percent  for  the 
first  20  years  following  the  valuation 
date  and  5.25  percent  thereafter.  The 
annuity  interest  assumptions  (in 
comparison  with  those  in  effect  during 
December  1998)  reflect  a  5-year  decrease 
in  the  period  during  which  the  initial 
rate  applies  (from  a  period  of  25  years 
following  the  valuation  date  to  a  period 
of  20  years  following  the  valuation 
date).  The  initial  rate,  in  effect  during 
the  20-year  period,  represents  a  decrease 
(from  the  initial  rate  in  effect  for 
December  1998)  of  0.10  percent.  The 
ultimate  rate,  in  effect  thereafter,  is 
unchanged.  For  benefits  to  be  paid  as 


lump  sums,  the  interest  assumptions  to 
be  used  by  the  PBGC  will  be  4.00 
percent  for  the  period  during  which  a 
benefit  is  in  pay  status  and  during  any 
years  preceding  the  benefit's  placement 
in  pay  status.  "Ilie  lump  sum  interest 
assumptions  are  unchanged  fit>m  those 
in  effect  for  December  1998. 

The  PBGC  has  determined  that  notice 
and  public  comment  on  this  amendment 
are  impracticable  and  contrary  to  the 
public  interest.  This  finding  is  based  on 
the  need  to  determine  and  issue  new 
interest  assumptions  promptly  so  that 
the  assumptions  can  reflect,  as 
accurately  as  possible,  current  market 
conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation  of 
benefits  in  plans  with  valuation  dates 
during  December  1998,  the  PBGC  finds 
that  good  cause  exists  for  making  the 
assumptions  set  forth  in  this 
amendment  effective  less  than  30  days 
after  publication. 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Subjects  in  29  CFR  Part  4044 

Pension  insurance.  Pensions. 
In  consideration  of  the  foregoing,  29 
CFR  part  4044  is  amended  as  follows: 

PART  4044-ALLOCATION  OF 
ASSETS  IN  SINGLE-EMPLOYER 
PLANS 

1.  The  authority  citation  for  part  4044 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1301(a),  1302(b)(3). 
1341, 1344, 1362. 

2.  In  appendix  B.  a  new  entry  is 
added  to  Table  I.  and  Rate  Set  63  is 
added  to  Table  II.  as  set  forth  below. 
The  introductory  text  of  each  table  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  B  to  Part  4044r-Interest 
Rates  Used  to  Value  Annuities  and 
Lump  Sums 


<; 
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Table  L— /^nuity  Valuations 

[Thia  table  sets  forth,  tor  each  Indicated  calendar  month,  the  interest  rates  (denoted  l>y  /,.  b,  •  *  '.and  referred  to  generally  as  i,)  assumed  to 
be  in  effect  between  specified  anniversaries  of  a  valuation  date  that  occurs  within  that  calendar  month;  those  anniversjiries  are  speci- 
fied in  the  columns  acfl^nt  to  the  rates.  The  last  listed  rate  is  assumed  to  be  in  effect  after  the  last  listed  anniversary  date.l 


The  values  of  i,  are: 


For  valuation  dates  occuning  in  the  month— 


forf. 


forf. 


forf 


January  1999 


Table  II.— Lump  Sum  Valuations 

[In  Using  this  table:  (1)  For  benefits  for  which  the  participant  or  benefidary  is  entitled  tobe  in  pay  status  on  the  ^"a»*^  <^«' *«'7*22*f th^lii 
•^  niZ^Se  Shan  apply;  (2)  For  benefits  for  wtSS  the  deferral  period  Is  y  years  (where  y  «  an  integer  and  0<y  fn,).  '"tere^  rate  '/shall 
apX  fromd^e\Xat  on  date  for  a  period  of  y  years,  and  tTereafter  the  immediate  annuity  rae  shall  apply;  (3)  F"  ^°«5^^/"  ^^ 
t£e  deferral  period  is  y  years  (where  y  is  an  integer  and  n,  <  y  S  n;  +  n,).  interest  rate  i,  shall  apply  from  the  valuation  da  e  for  a  pj- 
ri^  o  T-  ^  years,  Interest  rate  i,  shall  applylor  the  following  n,  years,  and  thereafter  the  immediate  annuitv  «>'« 'fc"  tf '^'-'u' 
For  benefits  for  which  the  deferral  period  is  y  years  (where  y  is  an  integer  and  y  >  n,  +  n,),  mterest  rate  i^  shalf  «P?ly,,f™^,^«  "r"' 
ationdate  for  a  period  of  y  -  n,  -  nj  years;  ihterest  rate  n,  shall  applv  for  the  foUowmg  n,  years,  mterest  rate  i,  sTiall  apply  for  the 
following  //  years,  and  thereafter  the  immediate  annuity  rate  shall  apply.)  


.0530 


1^0 


J0B25 


>20 


N/A 


N/A 


For  plans  with  a  valuation 


llateset 


On  or  after 


Before 


Immediate 

annuity  rate 

(percent) 


Deferred  annuities  (percent) 


63 


01-1-99 


02-1-99 


4.00 


4.00 


4.00 


I  sued  in  Washington,  DC,  on  this  9th  day 
of^ecember,  1998. 
John  Seal, 

Acting  Executive  Director,  Pension  Benefit 
diuxjnty  Corporation. 
[pi^Doc.  98-33139  Filed  12-14-98;  8:45  am) 
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D6PARTMENT  OF  TRANSPORTATION 
Ctwst  Guard 

SiiCFR  Part  100 
[O^D  06-06-100] 
RiN2116-AE46 

syecial  Local  Regulations  for  Marina 
Events;  Patapseo  River,  Baltimore,  MD 

AJjIeNCY:  Coast  Guard,  DOT. 
A^frlOW:  Temporary  final  rule. 


summary:  Temporary  special  local 
relations  are  being  adopted  for  the 
Baltimore  New  Year's  Eve  Extravaganza 
Fireworks  display  to  be  held  over  the 
waters  of  the  Patapseo  River.  Baltimore, 
Mkiyland.  These  regtilations  are  needed 
t^rotect  spectator  craft  and  other 
vessels  transiting  the  event  area  from 
the  dangers  associated  with  the  event. 
This  action  is  intended  to  enhance  the 
safety  of  life  and  property  during  the 
enilent. 

DATES:  This  temporary  final  rule  is 
effective  bom  11:30  p.m.  on  December 
2 : ,  1998  to  12:30  a.m.  on  January  2, 


1999.  For  rain  dates,  refer  to  the 
regulatory  text  set  out  in  this  rule. 
FOR  FURTHER  INFORMATION  CONTACT: 
C3iief  Warrant  Office  R.  Houck.  Marine 
Events  Ckxirdinator,  Commander,  Coast 
Guard  Activities  Baltimore,  2401 
Hawkins  Point  Road,  Baltimore, 
Maryland,  21226-1791,  telephone 
number  (410)  576-2674. 
SUPPLEMENTARY  INFORMA-nON:  , 

Regulatory  History 

In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  was  not 
published  for  this  regulation.  Following 
normal  ndemaldng  proceduj«s  would 
have  been  impractioal  since  there  is  not 
sufficient  time  remaining  to  publish  a 
proposed  rule  in  advance  of  the  event  or 
to  provide  for  a  delayed  effective  date. 
Immediate  action  is  needed  to  protect 
vessel  traffic  from  the  potential  hazards 
associated  with  this  event.  For  these 
reasons,  the  Coast  Guard  finds  good 
cause  under  5  U.S.C.  553(b)(B)  that 
notice  and  pubUc  comment  are 
impracticable. 

Background  and  Purpose 

The  Baltimore  Office  of  Promotions 
has  submitted  a  marine  event 
application  to  the  U.S.  Coast  Guard  for 
the  Baltimore  New  Year's  Ev^ 
Extravaganza  Fireworks  display,  to  be 
held.over  the  waters  of  the  Inner  Harbor 
and  Northwest  Harbor,  near  Baltimore, 
Maryland.  The  event  will  consist  of 
pyrotechnic  displays  fired  from  2  bar^s 


ni 


AM 


positioned  in  the  Inner  Harbor.  A  large 
fleet  of  spectator  vessels  is  anticipatMl. 
Due  to  the  need  for  vessel  control 
during  the  fireworks  displays,  vessel 
traffic  will  be  temporarily  restricted  to 
provide  for  the  safety  of  spectators  and 
transiting  vessels. 

Discussion  of  Regulations 

The  Coast  Guard  is  establishing 
temporary  special  local  regulations  on 
specified  waters  of  the  Iimer  Harbor  and 
Northwest  Harbor.  The  temporary 
special  local  regulations  will  be  in  effect 
from  11:30  p.m.  on  December  31, 1998 
to  12:30  a.m.  on  January  1, 1999  and 
will  restrict  gennal  navigation  in  the 
regulated  areas  during  the  event.  If  the 
event  is  postponed  due  to  weather 
conditions,  the  temporary  special  local 
regulations  will  be  effective  from  11:30 
p.m.  on  January  1, 1999  to  12:30  a.m.  on 
January  2, 1999.  Except  for  persons  or 
vessels  authorized  by  the  Coast  Guard 
Patrol  (Commander,  no  person  or  vessel 
may  enter  or  remain  in  the  regulated 
areas.  These  regulations  are  needed  to 
control  vessel  traffic  during  the 
fireworks  displays  to  enhance  the  safety 
of  spectatore  and  transiting  vessels. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  C^er  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
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order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Etepartment  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
IX3T  is  unnecessary.  This  conclusion  is 
based  on  the  fact  that  the  regulated  areas 
will  only  be  in  effect  for  a  limited 
amoimt  of  time. 


Temporary  Regulations 

In  consideration  of  the  foregoing.  Part 
100  of  Title  33,  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  100-{AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  section,  §  100.35-T05- 
100  is  added  to  read  as  follows: 


Dated:  November  19, 1998. 
Thmnas  E  Bernard, 

Captain.  U.S.  Coast  Guard.  Acting 
Commander.  Fifth  Coast  Guard  District. 
(FR  Doc.  98-33081  Filed  12-14-98;  8:45  am) 

BILUNO  OOOE  4»1ft-1S-M 


Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  the  Coast  Guard 
must  consider  whether  this  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  include  independently 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  field  and 
that  otherwise  qualify  as  "small 
business  concerns"  under  section  3  of 
the  Small  Business  Act  (15  U.S.C.  632). 
Because  is  expects  the  impact  of  this 
rule  to  be  minimal,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
temporary  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  of  the  event's  short  duration. 

Collection  of  Information 

These  regulations  contain  no 
Collection  of  Information  requirements 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3520). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  imder  figiuB  2-1, 
paragraph  (34)(h)  of  COMDTINST 
M16475.1C,  this  rule  is  categorically 
excluded  from  further  environmental 
documentation.  Special  local 
regulations  issued  in  conjunction  with  a 
regatta  or  marine  parade  are  excluded 
under  that  authority. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements,  Waterways. 


S10a35-T05-100    Pat^wco  River. 
Baltimore.  Maryland. 

(a)  Definitions: 

(1)  Inner  Harbor  Regulated  Area.  The 
waters  of  the  Patapsco  River  enclosed 
within  the  arc  of  a  circle  with  a  radius 
of  400  feet  and  with  its  center  located 
at  latitude  39''16.9'  North,  longitude 
076-36.3'  West.  All  coordinates 
reference  Datum  NAD  1983. 

(2)  Northwest  Harbor  Regulated  Area. 
The  waters  of  the  Patapsco  River 
enclosed  within  the  arc  of  a  circle  with 
a  radius  of  500  feet  and  with  its  center 
located  at  latitude  39°16.6'  North, 
longitude  076-35.8'  West.  All 
coordinates  reference  Datum  NAD  1983. 

(3)  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  Patrol  Commander  is 
a  commissioned,  warrant,  or  petty 
officer  of  the  Coast  Guard  who  has  been 
designated  by  the  Commander,  Coast 
Guard  Activities  Baltimore. 

(b)  Special  Local  Regulations: 

(1)  All  persons  and/or  vessels  not 
authorized  as  participants  or  official 
patrol  vessels  are  considered  spectators. 
The  "official  patrol"  consists  of  any 
Coast  Guard,  public,  state,  county  or 
local  law  enforcement  vessels  assigned 
and/or  approved  by  Commander,  Coast 
Guard  Activities  Baltimore. 

(2)  Except  for  persons  or  vessels 
authorized  by  the  Coast  Guard  Patrol 
Commander,  no  person  or  vessel  may 
enter  or  remain  in  the  regulated  areas. 

(3)  The  operator  of  any  vessel  in  these 
areas  shall: 

(i)  Stop  the  vessel  immediately  when 
directed  to  do  so  by  any  official  patrol, 
including  any  commissioned,  warrant, 
or  petty  officer  on  board  a  vessel 
displaying  a  Coast  Guard  ensign. 

(ii)  Proceed  as  directed  by  any  official 
patrol,  including  any  commissioned, 
warrant,  or  petty  officer  on  board  a 
vessel  displaying  a  Coast  Guard  ensign. 

(c)  Effective  Dates:  The  regulated 
areas  are  effective  bom  11:30  p.m.  on 
December  31, 1998  to  January  1, 1999. 
If  the  event  is  postponed  due  to  weather 
conditions,  the  regulated  areas  are 
effective  fitjm  11:30  p.m.  on  January  1, 
1999  to  12:30  a.m.  on  January  2. 1999. 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CGD01-98-039] 

RIN2115-AE47 

Drawt)ridge  Operation  Regulations: 
Fort  Point  Ctiannel,  MA 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  The  Coast  Guard  is  removing 
the  operating  rules  for  the  Congress 
Street  Bridge,  mile  0.3,  and  the  Summer 
Street  Bridge,  mile  0.4.  across  the  Fort 
Point  Channel  in  Boston.  Massachusetts. 

The  Congress  Street  and  Siunmer 
Street  Bridges  have  been  rebuilt  as  fixed 
bridges  and  the  operating  regulations 
are  no  longer  necessary.  Notice  and 
public  procedure  have  been  omitted 
from  this  action  because  the  bridges  the 
regulations  formerly  governed  are  fixed 
and  no  longer  open  for  navigation. 
DATES:  This  final  rule  is  effective 
December  15, 1998. 

ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  the  First  Coast 
Guard  District  Office,  408  Atlantic 
Avenue.  Boston.  Massachusetts,  02110. 
7  a.m.  to  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (617)  223-8364. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
W.  McDonald,  Project  Officer,  First 
Coast  Guard  District,  (617)  223-8364. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Congress  Street  and  Simimer 
Street  Bridges  have  been  rebuilt  as  fixed 
bridges  that  no  longer  open  for 
navigation.  The  operating  regulations 
are  now  imnecessary  and  will  be 
removed  by  this  action. 

The  Coast  Guard  has  determined  that 
good  cause  exists  imder  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  to  forego  notice  and  comment  for 
this  ruleinaking  because  notice  and 
comment  are  imnecessary.  Notice  and 
comment  are  unnecessary  because  the 
bridges  the  regulations  governed  no 
longer  open  for  navigation. 

Tne  Coast  Guard,  for  the  reason  just 
stated,  has  also  determined  that  good 


cau^  I  exists  for  this  rule  to  be  effective 
upon  publication  in  the  Federal 
Register. 

Regulatory  Evaluation 

This  final  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Exe^tive  Order  12866  and  does  not 
reqiklre  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
OrdQr.  It  has  not  been  reviewed  by  the 
OfEiQe  of  Management  and  Budget  under 
that  Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR 11040;  February  26, 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  final  rule  to  be  so 
minhnal  that  a  full  Regulatory 
Evaliuation  under  paragraph  lOe  of  the 
regiJatory  policies  and  procedures  of 
DOft  is  unnecessary.  This  conclusion  is 
basjad  on  the  fact  that  the  bridges  are 
fix^  bridges  that  no  longer  open  for 
maHne  tn^c  and  the  regulations  for 
theise  bridges  are  no  longer  needed. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  iLS.C.  601  et  seq.)t  the  Coast  Guard 
coi^^dered  whether  this  final  rule  will 
hate  a  significant  economic  impact  on 
a  sijbstantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  doininant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  less  than  50,000. 
Therefore,  for  the  reasons  discussed  in 
the  Regulatory  Evaluation  section  above, 
the  Coast  Guard  certifies  imder  section 
60&(b)  of  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  that  this  final  rule 
will  not  have  a  significant  economic 
imi^act  on  a  substantial  number  of  small 
enUties.  j 

Collection  of  Information 

tChis  final  rule  does  not  provide  for  a 
cojiiection  of  information  imder  the 
Ptiberwork  Reduction  Act  of  1995  (44 
ul.Cefseq.). 

FcJ4eraU8m 

TThe  Coast  Guard  has  analyzed  this 
fijttl  rule  in  accordance  with  the 
piihciples  and  criteria  contained  in 
E^^utive  Order  12612  and  has 
d^rmined  that  this  rule  does  not  have 
siitecient  federalism  implications  to 
wWrant  the  preparation  of  a  Federal 
Assessment. 

Environment 

The  Coast  Guard  considered  the 
eriyironmental  impact  of  this  final  rule 
ai^d  concluded  that,  under  Figure  2-1, 
piu  agraph  32(e),  of  Commandant 


Instruction  M16475.1C,  this  final  rule  is 
categorically  excluded  froni  further 
environmental  dociunentation  because 
promulgation  of  changes  to  drawbridge 
regulations  have  been  found  not  to  have 
a  significant  effect  on  the  environment. 
A  written  "Categorical  Exclusion 
Determination"  is  not  required  for  this 
final  rule. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 
Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read/as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587, 106 
SUt  5039. 

S  117.599    [AmwKtod] 

2.  In  §  117.599,  remove  paragraph  (b) 
and  the  designation  for  paragraph  (a). 

Dated:  December  1, 1998. 
R.M.  Larrabee, 

Rear  Admiral,  U.S.  Coast  Guard.  Commander, 
First  Coast  Guard  District. 
IFR  Doc.  98-33077  Filed  12-14-98;  8:45  am] 
BH.LINQ  CODE  4«10-1MI 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPart354 
RIN3067-AC87   _ 

Fee  for  Services  To  Support  FEMA's 
Offsite  Radiological  Emergency 
Preparedness  Program 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTKNl:  Interim  final  rule  with  request 
for  comments. 


SUNMARY:  This  rule  estabUshes  the 
pohcies  and  administrative  basis  for 
'  FEMA  to  assess  fees  on  Nuclear 
Regulatory  Commission  (l^C)  licensees 
to  recover  the  full  amount  of  the  funds 
that  we  obligate  to  provide  services  for 
offsite  radiological  emergency  planning 
and  preparedness  beginning  in  Fiscal 
Year  (FY)  1999. 

DATES:  This  rule  is  effective  December 
15, 1998.  Please  submit  your  comments 
on  or  before  February  16, 1999. 
ADDRESSES:  We  invite  your  comment* 
on  this  rule.  Please  submit  them  to  the 
Rules  Docket  Qerk.  Office  of  the 


General  Counsel,  Federal  Emergency 
Management  Agency.-  500  C  Street  SW.. 
room  840.  Washington,  DC  20472, 
(telefax)  202-646-4536,  or  (email) 
rules@fema.gov. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Vanessa  E.  Quinn,  Preparedness, 
Training,  and  Exercises  Directorate, 
Federal  Emergency  Management 
Agency,  500  C  Street  SW.,  Washington. 
DC  20472,  (202)  646-3664,  (telefax) 
202-646-3508,  (email) 
vanessa.qujnn®fenia.gov. 

SUPPLEMENTARY  INFORMATION: 
Backgromid:  A  Chronology 

•  ]991.0nMarch6, 1991,  we 
pubUshed  in  the  Federal  Register  (56 
FR  9452-9459)  a  final  rule,  44  CFR  part 
353,  that  established  a  structure  for 
assessing  and  collecting  user  fees  bom 
NRC  licensees.  Under  44  CFR  part  353, 
Radiological  Emergency  Preparedness 
(REP)  services  provided  by  FEMA    ^ 
personnel  and  FEMA  contractors  were 
reimbursable  only  if  these  services  were 
site-specific  in  nature  and  directly 
contributed  to  the  fulfillment  of 
emergency  preparedness  requirements 
needed  for  licensing  by  the  NRC  under 
the  Atomic  Energy  Act  of  1954,  as 
amended.  Although  we  are  pubUshing  a 
new  approach  for  the  assessment  and 
collection  of  fees  from  licensees  for  FY 
1999  and  beyond,  part  353  remains  in 
effect  and  will  apply  in  any  subsequent 
fiscal  year  for  which  the  Congress  does 
not  authorize  us  to  collect  user  fees  for 
generic  services. 

•  1992.  Pub.  L.  102-389,  October  6, 

1992. 106  Stat.  1571-1606,  expanded 
reimbursable  REP  Program  activities  by 
authorizing  us  to  charge  licensees  of 
commercid  nuclear  power  plants  fees  to 
recover  the  full  amount  of  the  funds 
anticipated  to  be  obligated  for  our  REP 
Program  for  FY  1993. 

•  1993.  On  July  1, 1993,  we  pubUshed 
in  the  Federal  Register  (58  FR  35770- 
35775)  an  interim  final  rule,  44  CFR  part 
354,  to  estabUsh  and  set  forth  the 
policies  and  administrative  basis  for 
assessing  and  collecting  these  fees.  We 
reserved  the  option  to  reissue  or  amend 
part  354  for  other  fiscal  years  provided 
that  the  Congress  enacted  appropriate 
authority. 

•  Pub.  L.  103-124,  September  23, 

1993. 107  Stat.1297,  directed  us  to 
continue  assessing  and  collecting  fees  to 
recover  the  full  amount  of  the  funds 
anticipated  to  be  obligated  for  our  REP 
Program  for  FY  1994.  In  addition,  the 
Administration  proposed  to  assess  such 
fees  for  subsequent  fiscal  years. 

•  Using  the  methodology  established 
by  the  interim  final  rule.  44  CFR  part 
354,  we  calculated  the  final  hourly  user 
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fee  rate  for  FEMA  personnel  during  FY 
1993  at  $122.88.  On  December  13. 1993. 
we  published  a  notice  to  this  effect  in 
the  Federal  Register  {58  PR  65274).  The 
notice  explained  that  we  would  not 
publish  a  final  rule  at  that  time,  pending 
a  reconsideration  of  the  methodology 
used  for  FY  1993  and  taking  into 
consideration  the  comments  received  on 
interim  final  rule  44  CFR  part  354. 

•  1994.  We  continued  the 
methodology  established  by  the  interim 
final  rule  44  CFR  part  354  in  effect  for 
FY  1994  by  notice  in  the  Federal 
Register  (59  FR  26350).  published  May 
19. 1994. 

•  Using  the  methodology  established 
by  the  interim  final  rule,  we  calculated 
the  final  hourly  user  fee  rate  for  FEMA 
personnel  during  FY  1994  at  $120.79. 
On  November  28, 1994.  we  published  a 
notice  to  this  effect  in  the  Federal 
Register  (59  FR  60792-60793). 

•  On  July  27, 1994,  we  published  a 
proposed  rule  in  the  Fednal  Register, 
59  FR  38306—38309.  44  CFR  part  354. 
Predicated  on  Congress  passing 
authorizing  legislation,  this  rule 
proposed  to  establish  fees  for  FY  1995 
assessed  at  a  flat  rate  based  on  fiscal* 
year  budgeted  funds  for  REP  Program 
services  performed  by  FEMA  personnel 
and  by  FEMA  contractors  whether  or 
not  those  services  directly  supported 
NRC  licensing  requirements. 

•  1995.  Under  our  appropriation  for 
FY  1995.  Pub.  L.  103-327.  September     - 
28. 1994, 108  Stat.  2325.  the  Congress 
authorized  us  to  assess  and  collect  fees 
firom  Nuclear  Regulatory  Commission 
(NRC)  licensees  to  recover 
approximately,  but  not  less  than,  100 
percent  of  the  amounts  that  we 
anticipated  would  be  obUgated  for  our 
Radiological  Emergency  I^paredness 
(REP)  Program.  This  appropriations  act 
further  required  us  to  publish  through 
rulemaking  a  fair  and  equitable 
methodology  for  the  assessment  and 
collection  of  fees  applicable  to  persons 
subject  to  FEMA's  radiological 
emergency  preparedness  regulations. 
Pub.  L.  103-327  granted  authority  for 
these  user  fees  to  be  assessed  and 
collected  for  fiscal  year  1995  services 
only.  Although  the  public  law  was 
limited  to  FY  1995.  we  reserved  the 
option  of  reissuing  or  amending  part 
354  for  other  fiscal  years  provided  that 
the  Congress  enacts  appropriate 
authority. 

•  Under  final  rule  44  CFR  part  354. 
60  FR  15628-15634.  published  on 
March  24. 1995.  we  acted  to  recover 
fiscal  year  budgeted  funds  for  REP 
Program  services  performed  by  FEMA 
personnel  and  by  FEMA  contractors 
whether  or  not  those  services  directly 
supported  NRC  licensing  requirements. 


We  assessed  fees  for  FY  1995-FY 1998 
using  a  historically-based  methodology 
in  which  we  calculated  two  components 
for  each  site:  (1)  A  site-specific,  biennial 
exercise-related  component  and  (2)  a 
flat  fee  component. 

•  Pub.  L.  105-276, 112  Stat.  2502. 
established  in  the  Treasury  a 
Radiological  Emergency  Preparedness 
Fund,  which  will  be  available  for  offsite 
radiological  emergency  planning, 
preparedness,  and  response.  This  Act 
gives  continuing  authority  to  the 
Director  of  FEMA,  beginning  in  fiscal 
year  1999  and  thereafter,  to  pubUsh  fees 
to  be  assessed  and  collected,  applicable 
to  persons  subject  to  our  radiological 
emergency  preparedness  regulations.  As 
in  previous  Acts,  we  must  collect  not 
less  than  100  percent  of  the  amoimts 
needed  for  owe  radiological  emergency 
preparedness  program,  and  the 
methodology  for  assessment  and 
collection  of  fees  must  be  fair  and 
equitable.  Fees  received  must  be 
deposited  in  the  Fund  as  offsetting 
collections  and  become  available  on 
October  1, 1999.  and  remain  available 
imtil  expended. 

Historically-based  methodology.  Final 
rule  44  CFR  part  354  adopted  the 
historically-based  approach  to  the 
methodology  in  place  of  the  flat  fee 
approach  described  in  the  proposed 
rule.  We  adopted  this  approach  based 
on  the  numerous  public  comments  that 
we  received  on  our  proposed  flat  fee 
methodology  and  on  the  results  of  our 
comparison  of  different  user  fee 
methodologies,  which  used  actual  data 
fit)m  fiscal  years  1993  and  1994. 

The  historically-based  methodolbgy 
contains  elements  of  the  flat  fee 
methodology  and  of  the  Nuclear  Energy 
Institute  (NEI)  methodology.  The 
methodology  responds  to  commenters 
who  objected  to  the  flat  fee's  lack  of  site- 
specific  considerations  and 
accountability  by  factoring  in  site- 
specific  information  relating  to  the 
majority  of  site-specific  activities,  i.e.. 
plume  pathway  emergency  planning 
zone  (EPZ)  biennial  REP  exercises. 

The  historically-based  methodology 
also  preserves  many  of  the  benefits  of  a 
flat  fee  methodology,  specifically: 

(1)  The  ability  to  provide  each 
licensee  with  a  bill  early  in  the  fiscal 
year,  thus  facilitating  the  licensee's 
planning  and  budgeting  process  by 
greatly  increasing  the  predictabiUty  of 
the  licensee's  bill; 

(2)  The  abihty  of  States  and  licensees 
to  request  needed  technical  assistance; 

(3)  The  earher  deposit  of  funds  in  the 
U.S.  Treasury,  thus  benefiting  the  U.S. 
taxpayer; 

(4)  A  reduction  of  our  resources 
needed  to  track  administrative  costs, 


thus  making  the  accounting  and  billing 
process  more  efficient  and  cost-effective 
for  the  Government  and  hieing  up  our 
scarce  resources  for  other  REP  Program 
activities:  and 

(5)  The  historically-based 
methodology  ensiues  fairness  and 
equity  in  billing  Ucensees. 

Affvements  and  criteria  for  services 
we  pmvide.  We  provide  services 
primarily  under  a  Memorandum  of 
Understanding  (MOU)  between  the  NRC 
and  FEMA.  pubfished  on  September  14. 
1993  (58  FR  47996—48001)  and  under 
regulations  issued  by  both  FEMA  (44 
CFR  parts  350.  351.  and  352)  and  the 
NRC  (10  CFR  parts  50  and  52). 

We  evaluate  radiological  emergency 
response  plans  and  exercises  using  joint 
FEMA-NRC  criteria,  NUREG-0654/ 
FEMA-REP-1,  Revision  1  and 
Supplement  1.  When  State  and  local 
governments  do  not  participate  in  the 
development  of  an  emergency  plan,  the 
licensee  may  submit  a  licensee  ofEsite 
plan  to  the  NRC.  Under  the  MOU,  the 
NRC  can  request  that  we  review  a 
hcensee  offsite  plan  and  provide  its 
assessments  and  findings  on  the 
adequacy  of  such  plans  and 

preparedness  evaluated  under 
Supplement  1. 

Electronic  billing  and  payment.  We 
will  deposit  all  funds  collected  under 
this  rule  to  the  newly  established 
Radiological  Emergency  Preparedness 
Fund  as  offsetting  collections,  which 
will  be  available  for  our  REP  Program. 
The  Department  of  the  Treasury  recently 
revised  §  8025.30  of  publication  I-TFM 
6-8000  to  require  Federal  agencies  to 
collect  funds  by  electronic  funds 
transfer  when  such  collection  is  cost- 
effective,  practicable,  and  consistent 
with  current  statutory  authority. 
Working  with  the  Department  of  the 
Treasury  we  now  provide  for  payment 
of  bills  by  electronic  transfers  throu^ 
Automated  Clearing  House  (ACH)  credit 
payments. 

Revisions  Pertaining  to  This  Interim 
Rule 

This  Interim  Final  Rule  makes  two 
principal  changes  to  44  CFR  part  354. 
The  first  revision  is  that  we  increase  the 
billing  cycle  fitjm  four  years  to  six  years. 
The  first  six-year  cycle  will  encompass 
FY  1999-2004.  We  will  continue  to 
track  and  monitor  exercise  activity 
during  this  period  of  time  and  will  make 
appropriate  adjustments  to  this 
component  to  calculate  user  fee 
assessments  for  later  six-year  cycles. 

Under  the  second  revision  fees 
received  under  this  rule  will  be 
deposited  in  the  newly  established 
Radiological  Emergency  Preparedness 
Fund.  Fees  received  will  be  deposited  in 


the  Fund  as  ofCsetting  collections  and 
willlie  available  for  oCEsite  radiological 
emergency  preparedness,  planning,  and 
respmse  activities  beginning  on  October 
1.1^. 

Adnainistrative  Procedure  Act 
Detomination 

yt9  are  publishing  this  interim  final 
rutej  Without  opportunity  for  prior 
public  comment  under  the 
Administrative  Procedure  Act.  5  U.S.C. 
553.  t  have  determined  that  a  comment 
paijtld  would  be  unnecessary, 
impf^Mical,  and  contrary  to  die  public 
intefVflt  Tliis  interim  final  rule  doe*  not 
oont^  any  significant,  substantive 
diantaM  from  previous  REP  ngulatiaas, 
^tttraacts  dunces  to  intanial 
{HocMuras  under  vdiidi  ««•  will  awat 
andi  ttdlect  fees  friMn  NRC  licaosees. 

PHneduraa  aSaodng  NRC  Uoenaaes 

mni||in  BiVT*^nH«lly  iinrlMngML  The 

proC0dural  f^^—^fir*  do  not  aflsct  die 
rig^  of  hOIC  boenaaas  to  diqnite  die 
I  or  dM  amount  of  the  aaaaaamsirt 
I  of  adkcdoa.  Fuithar.  die 

t  in  diisintarim  final 
IhowwewiU 
_j  indM  (rfbet  pragnm.  In 
I  im^sBMOt  dw  psDgiam  for 
Mots  made  fBr  FY  1999  and 
_,  we  naad  to  modify  and  pubUih 
ottfiagnilaHnna.  We  invite  puUic 

imants  on  the  interim  naal  rule,  and 
1  take  any  cooiinanls  into  aoooont 

LUw«piibliriidiaBnalnilB.I 

datpcniine  dMEt  good  cause  flodats  and 
'   liitisindiepuUicintBraettoiaaaB 
I  linterim  find  ittk  without 

'  for  prior  ptdiUc  comment. 

/flsiftililj  Act 

Ij^attify  that  diis  inlarim  final  rale  is 
It  from  dw  faquiiamentvof  the 
Italy  Flmdhilihr  Act  because  it 
I  minor  and  taomical ' 


Execndve  Order  12866,  Segnlatoiy 
Planning  and  Review 

Promulgation  of  this  interim  final  rule 
is  required  by  statute,  31  U.S.C  3716 
and  3720A,  and  is  not  a  significant 
regulatory  action  vrithin  the  definition 
of  E.0. 12866.  To  the  extent  possible 
under  the  statutory  requirements  of  31 
U.S.C.  3720A  this  interim  final  rule 
adheres  to  the  principles  of  regulation 
set  forth  in  Executive  Order  12866.  The 
Office  of  Management  and  Budget  did 
not  review  this  interim  final  rule  under 
Executive  Order  12866. 

Review  of  Agency 


We  have  aent  this  interim  final  rule  to 
the  Qmgrees  and  to  dw  General 
Accounting  Office  under  the 
Congressional  Review  of  Agenqr 
Rulemaking  Act.  Pidi.  L.  104-121.  This 
interim  final  rule  is  not  a  "major  rule" 
widiin  die  meenii^  ^  diet  Act  It  does 
not  nsult  in  nor  is  it  likely  to  raeult  in 
an  annual  efbct  on  die  eoonomy  of 
$1004)00,000  or  more;  it  will  not  raeult 
in  a  major  incraaae  in  coats  or  prices  for 
conaumers,  individual  industriaa. 
Federal.  Stale,  or  local  government 
mwrarlea.  nr  gnngraphir  raginnr  tnil " 
win  not  have  "sigidflcHrt  adverae 
effscta"  on  campetition.  an^loyment. 
inveelaieot.  praduodvity.  innoivatian.  or 
on  die  dbiBty  of  Uniled  Stateshaaed 
I  to  oaa^ele  widi  foreign- 


Andiaritjr:  Reoiganization  Plan  No.  3  of 
1978, 43  FR  41943,  3  CFR,  1978  Comp.,  p. 
329:  MC  109,  Pub.  L  96-295,  94  Stat.  780; 
aea  2901.  Pub.  L.  98-369,  98  Stat.  494;  Title 
m.  Pub.  L.  103-327, 108  Stat  2323-2325; 
Pub.  L.  lOS-276, 112  Stat  2502;  EO  12148, 
44  FR  43239,  3  CFR.  1979  Comp.,  p.  412;  EO 
12657. 53  FR  47513, 3  CFR,  1988  Comp.,  p. 
611. 

93S4.1    Purpoee. 

This  part  establishes  the  methodology 
for  FEMA  to  assess  and  collect  ueer  fees 
from  Nuclear  Rqpilatory  Commiaaion 
(NRC)  licensees  of  commercial  nucleer 
power  plants  to  recover  at  least  100 
percent  of  the  amounts  that  vre 
anticipate  to  obligate  for  our 
RadioiDgical  Emogency  PrmMredness 
(REP)  Program  as  authorizad  under  Title 
m.  Pub.  L  105-276, 112  Stat  2461, 
2502.  Under  Pub.  L.  105-276  die 
methodology  for  aaaessment  and 
collection  of  bee  must  be  fair  and 
equitdila  and  must  reflect  the  full 
amount  of  costs  of  providing 
radiol«^cal  emergency  planning, 
pfepanrineaa,  re^onae  and  associated 

indude  our  coata  far  uee  of  aganry 
reeouices  far  daases  of  reguktod 
nunnnt  "wH  our  adminisbadve  coats  to 
ooUaot  die  faea.  Uoaneees  will  deposit 
fees  by  electronic  transfer  into  the 
Radicuoi^cal  EmsiBBncy  Preparadneas 
F^ind  in  the  U.S.  Tiaesury  aa  offMtting 
collections. 


mmdaled  Iqr  atatule,  31  U.S.C  3720A 
Midlby  the  DeperUuent  of  the  TVeesury 
Int^|rim  Rule.  This  interim  final  rule 
do2a  not  contain  any  significant 
suwtantive  dianges  from  FEMA's 
piMeiU  debt  collecticm  regulations  and 
doM  not  subatantially  cfaaiiiga  how 
FEMA  collects  debto  owed  die  United 
Stiles  that  ariae  under  FEMA  programs. 
The  Regulatory  Flexibility  Act  does  not 
apply  to  this  interim  final  rule  and  no 
ragttlatory  oaalysis  has  been  prepared. 

RednctionAcI 

I  Office  of  Managonent  and  Budget 
(CH4B)  has  approved  the  information 
collection  requirements  contained  in 
ih\*  interim  final  rule  iinder  the 
prokrisions  of  the  Paperworic  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.)  and 
hapi  assigned  OMB  control  number 
3007-0122. 


TUa  interim  final  rule  is  oxanqit  fr«n 
die  requiiemai^  of  dw  Hapilatory 
Pkadfaility  Act  as  oartifiMl  previously, 
and  compiiaa  widi  die  PaparworiL 

Rediactian  Act 

This  inlarim  final  rule  is  not  an 
iMfifcuiAMJ  Federal  m*"****"  within  the 
m— nitig  of  the  Unfiinded  Mendatea 
Reform  Act  of  1995.  Pub.  L.  104-4.  The 
rule  does  not  meet  die  $100,000,000 
threshold  before  that  Act  appliaa. 

List  orSi*)Beta  U  44  Cn  Part  354 

Disaster  assistance.  Cwnmercial 
nuclear  power  plants  and  reactors. 
Inteigovemmeptal  relations.  Radiation 
{Motection,  and  Technical  assistance. 

Acaxrdingly,  we  revise  44  CFR  part 
354  to  read  as  follows: 

PART  3S4-^EE  FOR  SERVICES  TO 
SUPPORT  FEMA'S  OFFSITE 
RADIOLOQICAL  EMERQENCY 
PREPAREDNESS  PROGRAM 

oOC> 

354.1  Purpose. 

354.2  Scopa  of  this  regulation. 

354.3  Definitioiu. 

354.4  Assessment  of  fses. 

354.5  Description  of  services. 

354.6  Billing  and  payment  of  fees. 

354.7  Failure  to  pay. 


The  regulation  in  dds  part  ap^ias  to 
all  persons  or  liosneeee  who  have 
an>liad  for  or  have  received  from  die 

NSC: 
M  A  Bcenae  to  construct  or  operate  a 

comraarcial  nudaar  power  plant: 

(b)  A  possession-only  license  Cor  a 
commardal  nuclear  power  plent  with 
the  exception  of  licensees  that  have 
received  an  NRC-a|^roved  exemption  to 
10  CFR  S0.S4(q)  requirements: 

(c)  An  eariy  site  permit  for  a 
commercial  nuclear  power  plant; 

(d)  A  combined  omstiuction  permit 
and  operating  license  for  a  commercial 
nuclear  power  plant;  or 

(e)  Any  other  NRC  licensee  that  is 
now  or  may  become  sul^ect  to 
requirements  for  ofbite  radiological 
emergency  planning  and  preparedness. 

f364.3    OaflnMona. 

The  following  definitions  of  terms 
and  concepts  ^ply  to  this  part: 

Biennial  exercise  means  the  joint 
licensee/State  and  local  government 
exercise,  evaluated  by  FEMA, 
conducted  around  a  commercial  nuclear 
power  plant  site  once  every  two  years  in 
conformance  with  44  CFR  part  350. 

EPZ  means  emergency  planning  zone. 
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FEMA  means  the  Federal  Emergency 
Management  Agency. 

Federal  Radiological  Preparedness 
Coordinating  Committee  (FRPCC)  means 
a  committee  chaired  by  FEK4A  with 
representatives  from  the  Nuclear 
Regulatory  Commission,  Environmental 
Protection  Agency,  Department  of 
Health  and  Human  Services, 
Department  of  Interior,  Department  of 
Energy,  Department  of  Transportation, 
Department  of  Agriculture,  Department 
of  Commerce,  Department  of  State, 
Department  of  Veterans  AfEairs.  General 
Services  Administration,  National 
Communications  System,  the  National 
Aeronautics  and  Space  Administration 
and  other  Federal  departments  and 
agencies  as  appropriate. 

Fiscal  year  means  the  Federal  fiscal 
year  commencing  on  the  first  day  of 
October  through  the  thirtieth  day  of 
September. 

NRC  means  the  U.S.  Nuclear 
Regulatory  Commission. 

CXiligate  or  obligation  means  a  legal 
reservation  of  appropriated  funds  for 
expenditure. 

Persons  or  Licensee  means  the  utility 
or  organization  that  has  applied  for  or 
has  received  bom  the  NRC: 

(1)  A  license  to  construct  or  operate 
a  commercial  nuclear  power  plant; 

(2)  A  possession-only  license  for  a 
commercial  nuclear  power  plant,  with 
the  exception  of  licensees  that  have 
received  an  NRC-approved  exemption  to 
10  CFR  50.54(q)  requirements; 

(3)  An  early  site  permit  for  a 
commercial  nuclear  power  plant; 

(4)  A  combined  construction  permit 
and  operating  license  for  a  commercial 
nuclear  power  plant;  or 

(5)  Any  other  NRC  license  that  is  now 
or  may  become  subject  to  requirements 
for  ofbite  radiological  emergency 
planning  and  preparedness  activities. 

Plume  pathway  EPZ  means  for 
planning  purposes,  the  area  within 
approximately  a  10-mile  radius  of  a 
nuclear  plant  site. 

ilAC  means  Regional  Assistance 
Committee  chaired  by  FEMA  with 
representatives  from  the  Nuclear 
Regulatory  Commission,  Environmental 
Protection  Agency,  Department  of 
Health  and  Human  Services, 
Department  of  Energy,  Department  of 
Agriculture,  Department  of 
Transportation,  Department  of 
Commerce,  Department  of  Interior,  and 
other  Federal  departments  and  agencies 
as  appropriate. 

REP  means  Radiological  Emergency 
Preparedness  as  in  FEMA's  REP 
Pribram. 

Site  means  the  location  at  which  one 
or  more  commercial  nuclear  power 


plants  (reactor  units)  have  been,  or  are 
planned  to  be  built. 

Site-specific  services  mean  oCFsite 
radiological  emergency  planning, 
preparedness  and  response  services 
provided  by  FEMA  personnel  and  by 
FEMA  contractors  that  pertain  to  a 
specific  commercial  nuclear  power 
plant  site. 

Technical  assistance  means  services 
provided  by  FEMA  to  accomplish  offeite 
radiological  emergency  planning, 
preparedness  and  response,  including 
provision  of  support  for  the  preparation 
of  oQsite  radiological  emergency 
response  plans  and  procedures,  and 
provision  of  advice  and 
recommendations  for  specific  aspects  of 
radiological  emergency  planning, 
preparedness  and  response,  such  as 
alert  and  notification  and  emergency 
public  information. 


S  354.4    Aweaamentoffaes. 

(a)(1)  We.  FEMA,  assess  user  lees 
from  licensees  using  on  a  methodology 
that  includes  charges  for  REP  Program 
services  provided  by  both  our  personnel 
and  our  contractors.  Beginning  in  FY 
1995,  we  established  a  four-year  cycle 
bom  FY  1995-1998  with  predetermined 
user  fee  assessments  that  were  collected 
each  year  of  the  cycle.  The  following 
six-year  cycle  will  run  bom  FY  1999 
through  FY  2004.  The  fee  for  each  site 
consists  of  two  distinct  components: 

(i)  A  site-specific,  bieniucu  exercise- 
related  component  to  recover  the 
portion  of  the  REP  program  budget 
associated  only  with  plume  pathway 
emergency  planning  zone  (EPZ)  biennial 
exerdse-related  activities.  We  determine 
this  component  by  reviewing  average 
biennial  exerdse-related  activities/ 
hours  that  we  use  in  exercises 
conducted  since  the  inception  of  our 
REP  user  fee  program  in  1991.  We 
completed  an  analysis  of  REP  Program 
activities/hours  used  during  the  FY 
1991-1995  cycle  at  the  end  of  that  four- 
year  cycle.  We  will  make  adjustments  to 
the  site-specific  user  fees  for  the  next 
proposed  FY  1999-2004  six-year  cycle. 

(ii)  A  flat  fee  component  that  is  the 
same  for  each  site  and  recovers  the 
remaining  portion  of  the  REP  Program 
budgeted  funding  that  does  not  include 
biennial  exercise-related  activities. 

(2)  We  will  assess  Cses  only  for  REP 
Program  services  provided  by  our 
personnel  and  by  our  contractors,  and 
we  will  not  assess  fees  for  those  services 
that  other  Federal  agencies  involved  in 
the  FRPCC  or  the  RACs  provide. 

(b)  Determination  of  site-specific, 
biennial  exercise-related  component  for 
our  personnel.  We  will  detennine  an 
average  biennial  exercise-related  cost  for 
our  personnel  for  each  commercial 


nuclear  power  plant  site  in  the  REP 
Program.  We  base  this  annualized  cost 
(dividing  the  average  biennial  exercise- 
related  cost  by  two)  on  the  average 
number  of  hours  spent  by  our  personnel 
in  REP  exercise-related  activities  for 
each  site.  We  vriU  determine  the  average 
number  of  houre  using  an  analysis  of 
site-specific  exercise  activity  spent  since 
the  beginning  of  our  user  fee  program 
(1991).  We  determine  the  actual  user  fee 
assessment  for  this  component  by 
multiplying  the  average  number  of  REP 
exerdse-related  hours  that  we 
determine  and  annualize  for  each  site  by 
the  average  hourly  rate  in  effect  for  the 
fiscal  year  for  a  REP  Program  employee. 
We  will  revise  the  hourly  rate  annually 
to  reflect  actual  budget  and  cost  of 
living  factors,  but  the  number  of 
annualized,  site-spedfic  exerdse  houra 
will  remain  cofitfant  for  user  fee 
calodations  and  assessments 
throughout  the  six-year  cycle.  We  will 
continue  to  track  and  monitor  exerdse 
activity  during  the  six-year  cyde,  FY 
1999-2004.  We  will  make  appropriate 
adjustments  to  this  component  to 
calculate  user  fee  assessments  for  later 
six-year  cycles. 

(c)  Determination  of  site-specific, 
biennial  exercise-related  component  for 
FEMA  contract  personnel.  We  have 
determined  an  average  biennial 
exerdse-related  cost  for  REP  contradore 
for  each  commercial  nuclear  power 
plant  site  in  the  REP  Program.  We  base 
this  annualized  cost  (dividing  the 
average  biennial  exerdse-related  cost  by 
Jw))  on  the  average  costs  of  centred 
^^eTsonnel  in  REP  site-specific  exercise- 
related  activities  since  the  beginning  of 
our  user  fee  program  (1991).  We  will 
continue  to  track  and  monitor  activity 
during  the  initial  six-year  cycle,  FY 
1999-2004,  and  we  will  make 
appropriate  adjustments  to  this 
component  for  calculation  of  user  fee 

assessments  during  subsequent  six-year 
cycles. 

(d)  Determination  of  flat  fee 
component  For  each  year  of  the  six-year 
cycle,  we  recover  the  remainder  of  REP 
Program  budgeted  funds  as  a  flat  fee 
component.  Spedfically,  we  determine 
the  flat  fee  component  by  subtracting 
the  total  of  our  personnel  and  contrador 
site-specific,  biennial  exerdse-related 
components,  as  outlined  in  §  354.4  (a) 
and  (b),  from  the  total  REP  budget  for 
that  fiscal  year.  We  then  divide  the 
resulting  amount  equally  among  the 
total  number  of  licensed  commercial 
nudear  power  plant  sites  (defined 
imder  §  354.2,  Scope)  to  arrive  at  each 
site's  flat  fee  component  for  that  fiscal 
year. 

(e)  Discontinuation  of  charges.  When 
we  receive  a  copy  from  the  NRC  of  their 
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approved  exemption  to  10  CFR  50.54(q) 
requirements  stating  that  offsite 
racU0logicaI  emergency  planning  and 
prepJEU«dness  arie  no  longer  required  at 
a  patticular  commercial  nuclear  power 
pla^  site,  we  will  discontinue  REP 
Program  services  at  that  site.  We  will  no 
longer  assess  a  user  fee  for  that  site  from 
the  heginning  of  the  next  fiscal  year. 

f35C5    Description  of  services. 

Site-specific  and  other  REP  Program 
services  provided  by  FEMA  and  FEMA 
coi^ctors  for  whidi  FEMA  will  assess 
fee^  Ion  licensees  include  the  following: 

(«j  Site-specific,  plume  pathway  EPZ 
biennial  exercise-related  component 
services. 

( II  Schedide  plimie  pathway  EPZ 
bie  a  nial  exercises. 

(zg  Review  plume  pathway  EPZ 
bietmial  exercise  objectives  and 
scenarios. 

(3)  Provide  pre-pliune  pathway  EPZ 
bietinial  exercise  logistics. 

(4)  Conduct  pliune  pathway  EPZ 
bieiuuel  exercises,  evaluations,  and  post 
ex^^se  briefings. 

(b)  Prepare,  review  and  finalize  plume 
pamway  EPZ  biennial  exercise  reports, 
givie  notice  and  conduct  public 
meetings. 

(8)  Activities  related  to  Medical 
Services  and  other  drills  conducted  in 
su|>|)ort  of  a  biennial,  plume  pathway 
exercise. 

m)  Flat  fee  component  services. 

(1)  Evaluate  State  and  local  offsite 
radiological  emergency  plans  and 
preparedness. 

(2)  Schedule  other  than  plume 
pathway  EPZ  biennial  exercises. 

(3)  Etevelop  other  than  plume 
pathway  EPZ  biennial  exercise 
objectives  and  scenarios. 

14)  Pre-exercise  logistics  for  other  than 
thejplume  pathway  EPZ. 

(i)  Conduct  other  than  plume 
pathway  EPZ  biennial  exercises  and 
evaluations. 

[6)  Prepare,  review  and  finalize  other 
th^  plume  pathway  EPZ  biennial 
ex^Vcise  reports,  notice  and  conduct  of 
public  meetings. 

(7)  Prepare  findings  and 
determinations  on  the  adequacy  or 
approval  of  plans  and  preparedness. 

|[$)  Conduct  the  formal  44  CFR  part 
39d  review  process. 

Ip)  Provide  technical  assistance  to 
States  and  local  governments. 

7^0)  Review  licensee  submissions 
pursuant  to  44  CFR  part  352. 

(11)  Review  NRC  licensee  o^ite  plan 
sv  omissions  under  the  NRC/FEMA 
Meimorandiun  of  Understanding  on 
Planning  and  Preparedness,  and 
N  JREG-0654/FEMA-REP-l.  Revision 
1. 1  Supplement  1.  You  may  obtain  copies 


of  the  NUREG-0654  from  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office. 

(12)  Participate  in  NRC  adjudication 
proceedings  and  any  other  site-specific 
legal  forums. 

(13)  Alert  and  notification  system 
reviews. 

(14)  Responses  to  petitions  filed 
under  10  CFR  2.206. 

(15)  Disaster-initiated  reviews  and 
evaluations. 

(16)  Congressionally-initiated  reviews 
and  evaluations. 

(17)  Responses  to  licensee's 
challenges  to  FEMA's  administration  of 
the  fee  program. 

(18)  Response  to  actual  radiological 
emergencies. 

(19)  Develop  regulations,  guidance, 
planning  standards  and  poUcy. 

(20)  Coordinate  with  other  Federal 
agencies  to  enhance  the  preparedness  of 
State  and  local  governments  for 
radiological  emergencies. 

(21)  Coordinate  REP  Program  issues 
with  constituent  organizations  such  as 
the  National  Emergency  Management 
Association,  Conference  of  Radiation 
Control  Program  Directors,  and  the 
Nuclear  Energy  Institute. 

(22)  Implement  and  coordinate  REP 
Program  training  with  FEMA's 
Emergency  Management  Institute  (EMI) 
to  assure  effective  development  and 
implementation  of  REP  training  courses 
and  conferences. 

(23)  REP  personnel  participation  as 
lecturers  or  to  perform  other  functions 
at  EMI,  conferences  and  workshops. 

(24)  Services  associated  with  the 
assessment  of  fees,  bilUng,  and 
administration  of  this  part. 

{354.6    Billing  and  payment  of  fees. 

We  will  send  bills  that  are  based  on 
the  assessment  methodology  set  out  in 
§  354.4  to  licensees  to  recover  the  full 
amoimt  of  the  funds  that  we  budget  to 
provide  REP  Program  services. 
Licensees  that  have  more  than  one  site 
will  receive  consolidated  bills.  We  will 
forward  one  bill  to  each  licensee  during 
the  first  quarter  of  the  fiscal  year,  with 
payment  due  within  30  days.  If  we 
exceed  our  original  budget  for  the  fiscal 
year  and  need  to  make  minor 
adjustments,  the  adjustment  will  appear 
in  the  bill  for  the  next  fiscal  year. 

1354.7    Fsiiurstopsy. 

Where  a  licensee  fails  to  pay  a 
prescribed  fee  required  under  this  part, 
we  will  implement  procedures  under  44 
CFR  part  11,  Subpart  C.  to  collect  the 
fees  under  the  Debt  Collection  Act  of 
1982  (31  U.S.C.  3711  et  seq.). 


Dated:  December  10, 1998. 
JaiBfls  L.  Witt. 
Director. 

(FR  Doc.  98-33198  Filed  12-14-98;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
48CFRPart204 

pFARSCass98-D01(q 

Defense  Federal  Acquisition 
Regulation  Supplement:  E-Maii/lntemet 
Addresses  on  Contracts  and 
Modifications 

AOENCY:  Department  of  Defense  (DoD). 
action:  Final  rule. 

summary:  The  Director  of  Defense 
Procurement  has  issued  a  final  rule 
amending  the  Defense  Federal 
Acquisition  Regidation  Supplement  ~ 
(DEARS)  to  specify  that  contracting 
officers  must  include  an  e-mail/Internet 
address,  when  available,  on  contracts 
and  modifications. 

EFFECTIVE  DATE:  December  15, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Melissa  Rider,  Defense  Acquisition 
Regulations  Council.  PDUSD  (A&T)  DP 
(DAR),  IMD  3D139,  3062  Defense  ^ 

Pentagon,  Washington.  DC  20301-3062. 
Telephone  (703)  602-0131;  telefax  (703) 
602-0350.  Please  cite  DEARS  Case  98- 
DOIO. 
SUPPLEMENTARY  INFORMATION: 

A.  Baclcground 

This  final  rule  amends  DEARS 
204.101  to  add  the  contracting  officer's 
e-mail/Intemet  address  to  the 
information  included  on  contracts  and 
modifications.    • 

B.  Regulatory  Flexibility  Act 

The  final  rule  does  not  constitute  a 
significant  revision  within  the  meaning 
of  FAR  1.501  and  PubUc  Law  98-577 
and  publication  for  public  comment  is 
not  required.  However,  comments  from 
small  entities  concerning  the  affected 
DEARS  subpart  will  be  considered  in 
accordance  with  5  U.S.C.  610.  Such 
comments  should  dte  DEARS  Case  98- 
DOIO. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does- 
not  apply  because  the  final  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq. 
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List  of  Subjects  in  48  CFR  Part  204 

Government  procurement. 
Mkhele  P.  Peteraon, 

Executive  Editor.  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Part  204  is 
amended  as  follows: 

PART  204— ADMNSITRATIVE 
MATTERS 

1.  The  authority  citation  for  48  CFR 
Part  204  continues  to  read  as  follows: 

Aotfaority:  41  U.S.C  421  and  48  CFR 
Qiapter  1. 

2.  Section  204.101  is  amended  by 
revising  paragraph  (a)(i)  to  read  as 
follows: 

204.101    Contracting  officer's  signatura. 

(a)(i)  Include  the  contracting  officer's 
telephone  number  and,  when  available, 
e-mail/Internet  address  on  contracts  and 
modifications. 


(FR  Doc.  9&-33179  Filed  12-14-98;  8:45  amj 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  228  and  252 
[DFARS  Caae  98-0002] 

Dafanaa  Fadaral  Acquisition 
Regulation  Suppiamant;  Complianca 
wHh  Spanish  Laws  and  insurance 

AGENCY:  Department  of  Defense  (DoD). 
action:  Final  rule. 


SUIMMARY:  The  Director  of  Defense 
Prociuement  has  issued  a  final  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  clarify  requirements  for  use 
of  a  clause  pertaining  to  compliance 
with  Spanish  laws  and  insurance  under 
contracts  for  services  or  construction  to 
be  performed  in  Spain. 
EFFECTIVE  DATE:  December  15, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Amy  Williams,  Defense  Acquisition 
Regulations  Council,  PDUSD  (A&T)  DP 
(DAR),  IMD  3D139,  3062  Defense 
Pentagon.  Washington,  DC  20301-3062. 
Telephone  (703)  602-0131;  telefax  (703) 
602-0350.  Please  cite  DFARS  Case  98- 
D002. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  amends  DFARS 
228.370  to  clarify  the  prescription  for 
use  of  the  clause  at  252.22ft-7006, 
Comphance  with  Spanish  Laws  and 
Insurance.  The  rule  also  amends  the 
clause  at  252.228-7006  to  clarify  that 


the  requirements  of  the  clause  apply 
only  if  the  contractor  is  not  a  Spanish 
concern;  and  that  the  requirements  of 
the  clause  apply  to  subcontracts  with 
non-Spanish  concerns  that  will  perform 
work  in  Spain  under  the  contract. 

A  proposed  rule  vwth  request  for 
comments  was  published  in  the  Federal 
Register  on  March  27. 1998  (63  FR 
14885).  No  comments  were  received. 
The  proposed  rule  is  adopted  as  a  final 
rule  without  change. 

B.  Regulatory  Flexibility  Act 

DoD  certifies  that  this  final  rule  wrill 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  the  rule  is  a  clarification  of 
existing  requirements  and  applies  only 
to  contracts  for  services  or  construction 
to  be  performed  in  Spain. 

C.  Paperwork  Reduction  Act 

The  existing  information  collection 
requirements  of  the  clause  at  DFARS 
252.228-7006  have  been  approved  by 
.    the  Office  of  Management  and  Budget 
(OMB)  under  OMB  Control  Number 
0704-0216  for  use  through  May  31, 
2001.  The  rule  is  not  expected  to  result 
in  a  change  in  the  estimated  burden 
hoius. 

List  of  Subjects  in  48  CFR  Parts  228  and 
252 

Government  prociuement. 
Nfichele  P.  Peterson. 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Parts  228  and  252 
are  amended  as  follows: 

PART  228— BONDS  AND  INSURANCE 

1.  The  authority  citation  for  48  CFR 
Parts  228  and  252  continues  to  read  as 
follows: 

Authority:  41  U.S.C  421  and  48  CFR 
Chapter  1. 

2.  Section  228.370  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

228.370   Additional  clauses. 

*        *        *        *        » 

(f)  Use  the  clause  at  252.228-7006, 
Compliance  with  Spanish  Laws  and 
Insurance,  in  solicitations  and  contracts 
for  services  or  construction  to  be 
performed  in  Spain,  imless  the 
contractor  is  a  Spanish  concern. 

PART  252— SOUCtTATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Section  252.228-7006  is  amended 
by  revising  the  clause  date; 


redesignating  paragraphs  (a)  through  (e) 
as  paragraphs  (b)  through  (f), 
respectively;  adding  a  new  paragraph 
(a);  and  revising  newly  designated 
paragraph  (e)  to  read  as  follows: 

2S2.228-7006    Compliance  wWi  Spanlsli 
laws  and  insuranca. 


Compliance  With  Spanish  Laws  and 
Insurance  (Dec  1998) 

(a)  The  requirements  of  this  clause  apply 
only  if  the  Contractor  is  not  a  Spanish 
concern. 


(e)  The  Contractor  shall  i»ovide  the 
Contracting  Officer  with  a  similar 
representation  for  all  subcontracts  with  non- 
Spanish  concerns  that  will  perform  work  in 
Spain  under  this  contract 
*         *         *         »         • 

[FR  Doc.  98-33178  Filed  12-14-98;  8:45  am] 
BILLMQ  CODE  SOeO-04-M 


DEPARTMENT  OF  DEFENSE 
48  CFR  Part  232 

PFARS  Case  98-0001] 

Dafanaa  Fadaral  Acquisition 
Raguiation  Suppiamant:  Eiactronic 
Signature  of  Racalving  Raports 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Final  rule. 


SUMMARY:  The  Director  of  Defense 
Procurement  has  issued  a  final  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  clarify  that  DoD  contract 
administration  procedures  permit 
electronic  notification  to  the  payment 
office  of  Government  acceptance  or 
approval  of  supplies  or  services. 
EFFECTIVE  DATE:  December  15, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Sandra  Haberlin,  Defense 
Acquisition  Regulations  Council, 
PDUSD(A&T)DP(DAR),  IMD  3D139, 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062.  Telephone  (703)  602-0131; 
telefax  (703)  602-0350.  Please  cite 
DFARS  Case  98-DOOl. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  amends  DFARS 
232.905  to  clarify  that  DoD  Manual 
4000.25-5-M,  Military  Standard 
Contract  Administration  Procedures 
(MILSCAP),  authorizes  electronic 
notification  to  the  payment  office  of 
Government  acceptance  or  approval  of 
supplies  delivered  or  services 
performed  under  a  contract. 
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B.  R«gulatory  FlexibiUty  Act 

Tbie  final  rule  does  not  constitute  a 
sigmiJBcant  revision  within  the  meaning 
of  FVVR  1.501  and  Public  Law  98-577 
and publication  for  public  comment  is 
not  required.  However,  comments  from 
smapl  entities  concerning  the  affected 
DFAHS  subpart  will  be  considered  in 
accordance  with  5  U.S.C.  610.  Such 
coirtiients  should  dte  DFARS  Case  98- 

Doqt 

C  Paperwork  Reduction  Act 

Tne  Paperwork  Reduction  Act  does 
not  4pply  because  the  final  rule  does  not 
imjiese  any  information  collection 
requirements  that  require  the  approval 
of  w  Office  of  Management  and  Budget 
und^r  44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Part  232 

Government  prociuement. 

Mkilele  P.  Petsnim, 

Executive  Editor.  Defense  Acquisition 
Regftfations  Council. 

tkerefora.  48  CFR  Part  232  is 
amended  as  follows: 

PA^  232— CONTRACT  FINANCING 

1.1  The  authority  citation  for  48  CFR 
Pa^  232  continues  to  read  as  follows: 

Atthority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

2j  Section  232.905  is  amended  by 
revising  paragraph  (f)(6)  to  read  as 
follows: 

231M)6    invoice  payments. 

(f|6)  DoD  Manual  4000.25-5-M,  Military 
Stwdard  Contract  Administration 
PnMedures  (MILSCAP),  authorizes  electronic 
notification  to  the  payment  office  of 
Govenmient  acceptance  or  approval,  as 
appropriate. 

[FRDoc.  98-33177  Filed  12-14-98;  8:45  am] 
BIUMQ  CODE  SOeO-OMi 
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DEPARTMENT  OF  DEFENSE 

48J  OFR  Parts  235  and  253 

[DFARS  esse  97-0030] 

Dafensa  Fadaral  Acqulaltion 
R«^latlon  Supplamant;  Short  Form 
Rataarch  Contract 

A(^iNCY:  Department  of  Defense  (DoD). 

AQIION:  Final  rule. 

1 1 

summary:  The  Director  of  Defense 
Procurement  has  issued  a  final  rule 
aqiending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(Pf  ARS)  to  remove  obsolete  gtiidance 
pertaining  to  short  form  research 


contracts  with  educational  institutions 
and  nonprofit  organizations. 
EFFECTIVE  DATE:  December  15, 1998. 
FOR  FURTHER  INFOFiMATION  CONTACT: 
Mr.  Michael  Pelkey,  Defense 
Acquisition  Regtdations  Council, 
PDUSD  (A&T)  DP(DAR),  IMD  3D139. 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062.  Telephone  (703)  602-0131; 
telefax  (703)  602-0350.  Please  cite 
DFARS  Case  97-D030. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  removes  obsolete 
guidance  at  DFARS  235.015-71,  and 
associated  DD  Forms  2222»  2222-1,  and 
2222-2,  pertaining  to  short  form 
research  contracts.  DoD  now  uses  the 
streamUned  procedures  in  DFARS 
Subpart  235.70  for  research  and 
development  contracting. 

B.  Regulatory  Flexibility  Act 

The  final  rule  does  not  constitute  a 
significant  revision  within  the  meaning 
of  FAR  1.501  and  Public  Law  98-577 
and  pubUcation  for  public  comment  is 
not  required.  However,  comments  from 
small  entities  concerning  the  affected 
DFARS  subpart  will  be  considered  in 
accordance  with  5  U.S.C.  610.  Such 
comments  should  dte  DFARS  Case  97- 
D030. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  final  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq. 

List  of  Sulqects  in  48  CFR  Parts  235  and 
253 

Government  prociuement. 

MicheleF.Peteraon. 

Executive.Editor.  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Parts  235  and  253 
are  amended  as  follows: 

PART  235— RESEARCH  AND 
DEVELOPMENT  CONTRACTING 

l.The  authority  ciution  for  48  CFR 
Parts  235  and  253  continues  to  read  as 
follows: 

Authority.  41  U.S.C  421  and  48  CFR 
Chapter  1. 

1235.015^1    [Rwnoved] 

2.  Section  235.015-71  is  removed. 

PART  253-FORMS  [AMENDED] 

3.  The  note  at  the  end  of  Part  253  is  . 
amended  by  removing  the  entries  at 


253.303-2222,  253.303-2222-1,  and 
253.303-2222-2. 

(FR  Doc  98-33180  Filed  12-14-98;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 
48CFRPart236 

pFARSCase96-D313] 

Dafanaa  Fadaral  Acqulaition 
Ragulation  Supplamant;  ArchNaeturai 
and  Englnaaring  Saivloaa  and 
Conatructton  Daaign 

AGENCY:  Department  of  Defense  (DoD). 
action;  Final  rule. 

summary:  The  Director  of  Defense 
Procurement  has  issued  a  final  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  implement  Section  2801  of 
the  Strom  Thurmond  National  Defense 
Authorization  Act  for  Fiscal  Year  1999. 
Section  2801  increases,  from  $300,000 
to  $500,000,  the  threshold  at  which 
notice  to  Congress  is  required  before  the 
award  of  a  contract  for  architect- 
engineer  services  or  construction 
design. 

EFFECTIVE  DATE:  December  15, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Amy  Williams,  Defense  Acquisition 
Regulations  Council, 
PDUSD(AfcT)DP(DAR),  IMD  3D139, 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062.  Telephone  (703)  602-0131; 
telefax  (703)  602-0350.  Please  cite 
DFARS  Case  98-D313. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  amends  DFARS 
236.601  to  implement  Section  2801  of 
the  Strom  Thurmond  National  Defense 
Authorization  Act  for  Fiscal  Year  1999 
(PubUc  Law  105-261).  Section  2801 
amends  10  U.S.C.  2807(b)  to  increase 
the  dollar  threshold  for  Congressional 
notification  prior  to  award  of  a  contract 
for  architect-engineer  services  or 
construction  design. 

B.  Regulatory  Flexibility  Act 

The  final  rule  does  not  constitute  a 
significant  revision  within  the  meaning 
of  FAR  1.501  and  Public  Law  9»-577 
and  pubUcation  for  pubUc  comment  is 
not  required.  However,  comments  &t>m 
smdl  entities  concerning  the  afiiacted 
DFARS  subpart  will  be  considered  in 
accordance  with  5  U.S.C.  610.  Such 
comments  should  cite  DFARS  Case  98- 
D313. 
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C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  final  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Part  236 

Government  procurement. 
Michele  P.  Peterson, 

Executive  Editor.  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Part  236  is 
amended  as  follows: 

PART  236-CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

1.  The  authority  citation  for  48  CFR 
Part  236  continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 


23e.601    [AmwMM] 

2.  Section  236.601  is  amended  in 
paragraph  (l)(ii)  by  removing 
"$300,000"  and  adding  in  its  place 
"$500,000". 

IFR  Doc.  98-33176  Filed  12-14-98;  8:45  amj 
HLLMO  COOC  Sa«^04-« 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 
RiN  1018-AE42 

Endangered  and  Threatened  Wildlife 
and  Plants;  Final  Rule  To  List  the 
Topeka  Shiner  as  Endangered 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Final  rule. 


SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  determines  the  Topeka  shiner 
[Notropis  topeka)  to  be  an  endangered 
species  under  the  authority  of  the 
Endangered  Species  Act  of  1973  (Act), 
as  amended  (16  U.S.C.  1531  et  seq.).  The 
Topeka  shiner  is  a  small  fish  presently 
known  from  small  tributary  streams  in 
the  Kansas  and  Cottonwood  river  basins 
in  Kansas:  the  Missouri,  Grand,  Lamine, 
Chariton,  and  Des  Moines  river  basins 
in  Missouri;  the  North  Raccoon  and 
Rock  river  basins  in  Iowa;  the  James,  Big 
Sioux  and  Vermillion  river  watersheds 
in  South  Dakota;  and,  the  Rock  and  Big 
Sioux  river  watersheds  in  Minnesota. 
The  Topeka  shiner  is  threatened  by 
iiabitat  destruction,  degradation, 
modification,  and  fragmentation 
residting  bom  siltation  (the  build  up  of 


silt),  reduced  water  quality,  tributary 
impoundment,  stream  channelization, 
and  stream  dewatering.  The  species  also 
is  impacted  by  introduced  predaceous 
fishes.  This  determination  implements 
Federal  protection  provided  by  the  Act 
for  Notropis  topeka.  We  further 
determine  that  designation  of  critical 
habitat  is  neither  beneficial  nor  prudent. 
EFFECTIVE  DATE:  January  14, 1999. 
A00AES8ES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service.  Kansas  Ecological  Services 
Field  Office,  315  Houston  Street,  Suite 
E,  Manhattan.  Kansas  66502. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  H.  Gill.  Field  Supervisor,  or 
Vernon  M.  Tabor,  Fish  and  Wildlife 
Biologist,  at  the  above  address  (913/ 
539-3474). 
SUPPLEMENTARY  INFORMATION: 


Background 

The  Topeka  shiner  was  first  described 
by  C.H.  Gilbert  in  1884,  using 
specimens  captured  from  Shunganunga 
Creek,  Shawnee  County,  Kansas  (Gilbert 
1884).  The  Topeka  shiner  is  a  small, 
stout  minnow,  not  exceeding  75 
millimeters  (mm)  (3  inches  (in))  in  total 
length.  The  head  is  short  with  a  small, 
moderately  oblique  (slanted  or  sloping) 
mouth.  The  eye  diameter  is  equtd  to  or 
slightly  longer  than  the  snout.  The 
dorsal  (back)  fin  is  large,  with  the  height 
more  than  one  half  the  predorsal  length 
of  the  fish,  originating  over  the  leading 
edge  of  the  pectoral  (chest)  fins.  Dorsal 
and  pelvic  fins  each  contain  8  rays 
(boney  spines  supporting  the  membrane 
of  a  fin).  The  anal  and  pectoral  fins 
contain  7  and  13  rays  respectively,  and 
there  are  32  to  37  lateral  line  scales. 
Dorsally  the  body  is  olivaceous  (olive- 
green),  with  a  distinct  dark  stripe 
preceding  the  dorsal  fin.  A  dusky  stripe 
is  exhibited  along  the  entire 
longitudinal  len^  of  the  lateral  line. 
The  scales  above  this  line  are  darkly 
outlined  with  pigment,  appearing  cross- 
hatched.  Below  the  lateral  line  the  body 
lacks  pigment,  appearing  silvery-white. 
A  distinct  chevron-like  spot  exists  at  the 
base  of  the  caudal  (tail)  fin  (Cross  1967; 
Pflieger  1975;  Service  1993). 

The  Topeka  shiner  is  characteristic  of 
small,  low  order  (headwater),  prairie 
streams  with  good  water  quality  and 
cool  temperatures.  These  streams 
generally  exhibit  perennial  (year  round) 
flow,  however,  some  approach  , 
intennittency  (periodic  flow)  during 
summer.  At  times  when  siuface  flow 
ceases,  pool  levels  and  cool  water 
temperatures  are  maintained  by 
percola^on  (seepage)  through  the 


streambed.  spring  flow.and/or 
groundwater  seepage,  the  predominant 
substrate  (sur&ce)  types  within  these 
streams  are  clean  gravel,  cobble  and 
sand.  However,  bedrock  and  clay 
hardpan  (layer  of  hard  soil)  overlaiii  by 
a  thin  layer  of  silt  are  not  imcommon 
(Minckley  and  Cross  1959).  Topeka 
shiners  most  often  occur  in  pool  and 
run  areas  of  streams,  seldom  being 
found  in  riffles  (choppy  water).  They  are 
pelagic  (living  in  open  water)  in  nature, 
occurring  in  mid-water  and  surface 
areas,  and  are  primarily  considered  a 
schooling  fish.  Occasionally, 
individuals  of  this  species  have  been 
foimd  in  larger  streams,  downstream  of 
known  populations,  presimiably  as 
waifis  (strays)  (Cross  1967;  Pflieger  1975; 
Tabor  in  lift.  1992a). 

Data  regarding  the  food  habits  and 
reproduction  of  Topeka  shiners  are 
limited  and  detailed  reports  have  not 
been  published.  However.  Pflieger 
(Missouri  Department  of  Conservation, 
in  litt.  1992)  reports  the  species  as  a 
nektonic  (swimming  independently  of 
currents)  insectivore  (insect  eater).  In  a 
graduate  research  report.  Kerns 
(University  of  Kansas,  in  litt.  1983) 
states  that  the  species  is  primarily  a 
diurnal  (daytime)  feeder  on  insects, 
with  chironomi(^  (midges),  other 
dipterans  (true  flies),  and 
ephemeropterans  (mayflies),  making  up 
the  bulk  of  the  diet.  However,  the 
microcrustaceans  cladocera  and 
copapoda  (zooplanktons)  also  contribute 
significantly  to  the  species'  diet.  The 
Topeka  shiner  is  reported  to  spawn  in 
pool  habitats,  over  green  sunfish 
(Lepomis  cyanellusj  and  orangespotted 
sunfish  [Lepomis  humilis)  nests,  from 
late  May  through  July  in  Missouri  and 
Kansas  (Pflieger  1975;  Kems  in  litt. 
1983).  Males  of  the  species  are  reported 
to  establish  small  territories  near  these 
nests.  Pflieger  (in  litt.  1992)  states  that 
the  Topeka  shiner  is  an  obligate 
(essential)  spawner  on  silt-free  sunfish 
nests,  while  Cross  (University  of  Kansas, 
pers.  comm.  1992)  states  that  it  is 
unlikely  that  the  species  is  solely 
reproductively  dependent  on  sunfish, 
and  suggests  that  the  species  also 
utilizes  other  silt-free  substrates  as 
spavming  sites.  Data  concerning  exact 
spawning  behavior,  larval  stages,  and 
subsequent  development  is  lacking. 
Maximiun  known  longevity  for  the 
Topeka  shiner  is  3  years,  however,  only 
a  very  small  percentage  of  each  year 
class  attains  the  third  summer.  Young- 
of-the-year  attain  total  lengths  of  20  mm 
to  40  mm  (.78  to  1.6  in),  age  1  fish  35 
mm  to  55  mm  (1.4  to  2.2  in),  and  age 
2  fish  47  mm  to  65  mm  (1.8  to  2.5  in) 
(Cross  and  Collins  1975;  Pflieger  1975). 
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Historically,  the  Topeka  shiner  was 
widespread  and  abundant  throughout 
low  order  tributary  streams  of  the 
central  prairie  regions  of  the  United 
States.  The  Topeka  shiner's  historic 
range!  includes  portions  of  Iowa,  Kansas, 
Minnesota,  Missoiiri,  Nebraska,  and 
South  Dakota.  Stream  basins  within  the 
rangj»  historically  occupied  by  Topeka 
shiners  include  the  Des  Moines, 
Rac(f0on,  Boone,  Missouri,  Big  Siovix, 
Ced^,  Shell  Rock,  Rock,  and  Iowa 
basii«  in  Iowa;  the  Arkansas,  Kansas, 
lue.  Saline,  Solomon,  Republican, 
Ky  Hill,  Wakarusa,  Cottonwood, 
llue  basins  in  Kansas:  the  Des 
Moii^,  Cedar,  and  Rock  basins  in 
Bsota;  the  Missouri,  Grand, 
ae,  Chariton,  Des  Moines,  Loutre, 
Middle,  Hundred  and  Two,  and  Blue 
basins  in  Missoiui;  the  Big  Blue, 
Elkhbm,  Missouri,  and  lower  Loup 
basins  in  Nebraska;  and  the  Big  Sioux, 
Vermillion,  and  James  basins  in  South 
Dakbfa.  The  number  of  known 
occutrences  of  Topeka  shiner 
populations  has  been  reduced  by 
approximately  80  percent,  with 
approximately  50  percent  of  this  decline 
occurring  within  the  last  25  years.  The 
species  now  primarily  exists  as  isolated 
and  fragmented  populations. 
R^nt  fish  surveys  were  conducted 
'  8  the  Topeka  shiner's  range.  In 
Mis^>uri,  42  of  the  72  sites  historically 
supporting  Topeka  shiners  were 
resi^eyed  in  1992.  The  species  was 
colllalcted  at  8  of  the  42  surveyed  locales 
(PfU#ger,  in  litt.  1992).  In  1995,  the 
remaining  30  historical  sites  not 
surveyed  in  1992  and  an  additional  64 
locales,  thought  to  have  potential  to 
supUort  the  species,  were  sampled. 
Topeka  shiners  were  found  at  6  of  the 
30  remaining  historical  locations  and  at 
6  of  the  64  additional  sites  sampled.  In 
totajli  recent  sampling  in  Missouri 
identified  Topeka  shLiers  at  14  of  72  (19 
percent)  historic  localities,  and  at  20  of 
136  (15  percent)  total  sites  sampled 
(Gelwicks  and  Bruenderman  1996). 
Geljtficks  and  Bruenderman  (1996)  also 
not0|that  the  species  has  apparently 
expieirienced  substantial  declines  in 
abuBldance  in  the  remaining  extant 
(existing)  populations  in  Missouri,  with 
theSaxception  of  Moniteau  Creek. 

I^lowa,  24  locales  within  4  drainages 
we^  sampled  in  1994  at  or  near  sites 
boia  which  the  species  was  reported 
extant  dtuing  surveys  conducted 
betj^een  1975  and  1985.  The  Topeka 
shiwr  was  captured  at  3  of  24  sites, 
with  these  3  captures  occiuring  in  the 
Nor&  Raccoon  River  basin  (Te^r,  U.S. 
Fish  and  Wildlife  Service,  in  litt.  1994). 
Me  pel  [in  litt.  1996)  reports  6 
col  <  ictions  of  the  species  in  1994  and 
19$  1 1,  also  from  the  same  drainage.  In 


1997,  surveys  in  Iowa  found  the  species 
at  1  site  in  the  North  Raccoon  basin,  and 
at  a  new  locality  in  the  Little  Rock 
drainage  in  Oscelola  County.  Less  than 
5  individual  Topeka  shiners  were 
identified  in  1997. 

In  Kansas,  128  sites  at  or  near  historic 
collection  localities  for  the  Topeka 
shiner  were  sampled  in  1991  and  1992. 
The  species  was  collected  at  22  of  128 
(17  percent)  sites  sampled  (Tabor,  in  litt. 
1992a;  Tabor,  in  litt.  1992b).  Extensive 
stream  siuveys  completed  from  1995 
through  1997  identified  10  new 
localities  for  Topeka  shiners  and 
reconfirmed  the  species  in  a  historic 
locale  where  it  was  previously  beUeved 
extirpated  (removed)  (Mammoliti,  in  litt. 
1996). 

In  South  Dakota  in  the  early  1990s, 
the  species  was  captured  from  one 
stream  in  the  James  River  basin  and  four 
streams  in  the  Vermillion  River  basin. 
(Braaten,  South  Dakota  State  University, 
in  litt.  1991;  Schiunacher,  South  Dakota 
State  University,  in  litt.  1991).  In  1997, 
stream  surveys  were  conducted  in  the 
Big  Sioux  and  James  river  watersheds. 
No  Topeka  shiners  were  captured  fit>m 
the  Big  Sioux  basin  diuing  these 
siuveys.  However,  collections  made  in 
the  Big  Sioux  basin  by  South  Dakota 
State  University  studenta  in  1997 
identified  several  specimens  from  two 
streams  in  Brookings  County,  South 
Dakota.  In  the  James  River  basin,  3  new 
localities  for  the  species  were  identified, 
and  the  species  was  reconfirmed  from  a 
historic  locality.  Two  of  the  new 
locations  were  in  Beadle  Coimty,  where 
29  and  4  individual  Topeka  shiners 
were  captured.  The  other  new  location 
was  in  Hutchinson  County,  where  1 
Topeka  shiner  was  captiued.  The 
reconfirmed  historic  locale  was  in 
Davison  County,  where  1  Topeka  shiner 
was  captured. 

In  Minnesota,  14  streams  in  the  range 
of  the  Topeka  shiner  were  surveyed 
between  1985  and  1995.  The  species 
was  collected  from  5  of  9  (56  percent) 
streams  with  historic  occurrences,  and 
was  not  foimd  in  the  5  streams  with  no 
historic  occiurences.  These  locales  were 
in  the  Rock  River  drainage  (Baker,  in 
litt.  1996).  In  1997.  additional  surveys 
were  completed  Mrith  the  species  being 
captured  at  15  sites  in  8  streams, 
including  a  stream  in  the  Big  Sioux 
River  basin  (Baker,  in  litt.  1997).  These 
siuveys  are  continxiing. 

In  Nebraska,  the  species  was  assumed 
extirpated  (absent)  from  all  historic 
locales.  However,  in  1989  the  species 
was  discovered  in  the  upper  Loup  River 
drainage,  where  two  specimens  were 
collected  (Michl  and  Peters  1993).  In 
1996,  a  single  specimen  was  collected ' 
fit>m  a  stream  in  the  Elkhom  River  basm 
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(Nebraska  Game  and  Parks  Commission, 
in  litt.  1997).  In  Nebraska,  these  were 
the  first  collections  of  Topeka  shiners 
since  1940.  It  is  presently  considered 
extant  (in  existence)  at  these  two 
localities  (Cunningham,  University  of 
Nebraska — Omaha,  pers.  comm.  1996). 
The  Topeka  shiner  began  to  decline 
throughout  the  central  and  western 
portions  of  the  Kansas  River  basin  in  the 
early  1900's.  Cross  and  Moss  (1987) 
report  the  species  present  at  sites  in  the 
Smoky  Hill  and  Solomon  River 
watersheds  in  1887.  but  by  the  next 
dociunented  fish  surveys  in  1935,  the 
Topeka  shioer  was  absent.  The  Topeka 
shiner  was  extirpated  (extinct)  from  the 
Wakarusa  River  watershed  during  the 
1970*8  (Cross,  yniversity  of  Kansas, 
pers.  comm.  1995).  The  species 
disappeared  &>om  the  Big  Blue  River 
watershed  (Kansas  River  basin)  in 
Nebraska  after  1940  (Clausen,  Nebraska 
Game  and  Parks  Commission,  in  litt. 
1992).  The  last  record  of  the  Topeka 
shiner  from  the  Arkansas  River  basin, 
excluding  the  Cottonwood  River 
watershed,  was  in  1891  near  Wichita, 
Kansas  (Cross  and  Moss  1987).  In  Iowa, 
the  species  was  extirpated  from  all 
Missouri  River  tributaries  except  the 
Rock  River  watershed  prior  to  1945.  It 
also  was  eliminated  from  the  Cedar  and 
Shell  Rock  River  watersheds  prior  to 
1945.  Since  1945,  the  Topeka  shiner  has 
.subsequently  been  extirpated  from  the 
Boone,  Iowa,  and  Des  Moines  drainages, 
with  the  exception  of  the  North  Raccoon 
River  watershed  (Harlan  and  Speaker 
1951;  Harlan  and  Speaker  1987;  Menzel, 
Iowa  State  University,  in  litt.  1980; 
Dowell,  University  of  Northern  Iowa,  in 
litt.  1980;  Tabor  in  litt.  1994).  In 
Missouri,  the  species  has  been 
apparently  extirpated  since  1940  bom 
many  of  the  tributaries  to  the  Missouri 
River  where  it  formerly  occurred, 
including  Perche  Creek,  Petite  Saline 
Creek,  Tavern  Creek,  Auxvasse  Creek, 
Middle  River,  Moreau  River,  SpUce 
Creek,  Slate  Creek,  Crooked  River, 
Fishing  River,  Shoal  Creek,  Hundred 
and  Two  River,  and  Blue  River 
watersheds. 

Previous  Federal  Action 

The  Topeka  shiner  first  received 
Usting  consideration  when  the  species 
was  included  in  the  Animal  Candidate 
Review  for  Listing  as  Endangered  or 
Threatened  Species,  as  a  category  2 
candidate  species,  pubUshed  in  the 
Fedn«I  Reiser  (56  FR  58816)  on 
November  21, 1991.  Category  2 
candidate  species  were  those  species  for 
which  information  in  the  possession  of 
the  Service  indicated  that  a  proposal  to 
list  the  species  as  endangered  or 
threatened  was  possibly  appropriate. 


69010 


'•7 

Federal  Register /Vol.  €3,  No.  240 /Tuesday.  December  IS,  1998/HtTteg  and  Regulations 


but  sufficient  data  on  biological 
viilnerability  and  tbreats  were  not 
currently  available  to  support  proposed 
rules.  In  1991,  our  Kansas  Field  Office 
began  a  status  review  of  tbe  Topeka 
shiner,  including  information  gathered 
firom  stream  sampling,  and  by  request 
bom  knowledgeable  individuals  and 
agencies.  Included  were  State  fish  and 
wildlife  conservation  agencies.  State 
health  and  pollution  control  agencies, 
colleges  and  imiversities,  and  other 
Service  offices.  A  status  report,  dated 
February  16, 1993  (Service  1993),  was 
subsequently  prepared  on  this  species. 
In  the  November  15, 1994,  Animal 
Candidate  Review  for  Listing  as 
Endfmgered  or  Threatened  Species, 
published  in  the  Federal  Re^er  (59 
FR  58999),  the  Topeka  shiner  was 
reclassified  as  a  category  1  candidate 
species.  Category  1  candidates 
comprised  taxa  for  which  we  had 
substantial  information  on  biological 
vulnerabihty  and  threats  to  support 
proposals  to  list  the  taxa  as  endangered 
or  threatened.  We  have  since 
discontinued  the  category  designations 
for  candidates  and  have  estabUshed  a 
new  policy  defining  candidate  species. 
Candidate  species  are  currently  defined 
as  those  species  for  which  the  Service 
has  sufficient  information  on  file 
detailing  biological  vulnerabihty  and 
threats  to  support  issuance  of  a 
proposed  rule,  but  issuance  of  the 
proposed  rule  is  precluded  by  other 
fisting  actions,  hi  the  February  28, 1996, 
Review  of  Plant  and  Animal  Taxa  That 
Are  Candidates  for  Listing  as 
Endangered  or  Threatened  Species, 
published  in  the  Federal  Register  (61 
FR  7596),  the  Topeka  shiner  was 
reclassified  as  a  candidate  species.  A 
proposed  rule  to  fist  the  Topeka  shiner 
as  endangered  with  no  critical  habitat 
was  pubUshed  in  the  Federal  Register 
on  October  24, 1997  (62  FR  55381). 
Processing  of  this  proposed  rule 
conforms  with  the  Service's  Listing 
Priority  Guidance  for  Fiscal  Years  1998 
and  1999,  pubUshed  on  May  8,  1998  (63 
FR  25502).  The  guidance  clarifies  the 
order  in  which  the  Service  will  process 
rulepiakings  giving  highest  priority  (Tier 
1)  to  processing  emergency  rules  to  add 
species  to  the  Lists  of  Endangered  and 
TTueatened  Wildfife  and  Plants  (Lists); 
second  priority  (Tier  2)  to  processing 
final  determinations  on  proposals  to  add 
species  to  the  Lists,  processing 
administrative  findings  on  petitions  (to 
add  species  to  the  Lists,  defist  species, 
or  reclassify  fisted  species),  and 
processing  a  limited  number  of 
proposed  or  final  rules  to  delist  or 
reclassify  species;  and  third  priority 
(Tier  3)  to  processing  proposed  or  final 


rules  designating  critical  habitat. 
Processing  of  this  Final  rule  is  a  Tier  2 
action. 

Summary  of  Conunents  and 
Recommendations 

In  the  October  24, 1997,  proposed  rule 
(62  FR  55381).  the  December  24, 1997, 
notice  of  public  hearings  and  reopening 
of  comment  period  (62  FR  67324),  and 
other  associated  notifications,  all 
interested  parties  were  requested  to 
submit  comments  or  information  that 
might  bear  on  whether  to  fist  the  Topeka 
shiner.  The  first  comment  period  was 
open  bom  October  24. 1997.  to 
December  23. 1997.  The  second 
comment  period,  to  accommodate  the 
pubfic  hearings,  was  opened  January  12, 
1998,  to  February  9. 1998.  Appropriate 
State  agencies,  coimty  governments. 
Federal  agencies,  scientific 
organizations,  and  other  interested 
parties  were  contacted  and  requested  to 
comment.  Newspaper  notices  inviting 
pubfic  comment  were  pubfished  in  the 
following  newspapers:  In  Iowa,  Des 
Moines  Register,  Greene  County  Bee 
Herald,  Calhoun  County  Advocate,  and 
Oscelola  County  Tribune;  in  Kansas. 
Emporia  Gazette.  Manhattan  Mercury. 
and  Topeka  Capital-Journal;  in 
Minnesota.  Minneapolis  Star-Tribune 
and  Pipestone  County  Star;  in  Missoiui. 
Kansas  City  Star.  Columbia  Daily  ^ 
Tribune,  Grundy  County  Republican 
Times.  Bethany  Republican-Clipper. 
Galatin  North  Missourian.  and  Clark 
County  Kahoka  Weekly:  in  Nebraska. 
Omaha  World  Herald  and  Norfolk 
News;  and  in  South  Dakota.  Sioux  Falls 
Argus-Leader  and  Huron  Plainsman.  In 
these  newspapers,  notices  announcing 
the  proposal,  opening  of  the  first 
comment  period,  and  the  request  for 
pubfic  hearings  were  pubfished  between 
October  24, 1997,  and  November  12, 
1997.  Notices  announcing  the  pubfic 
hearing  schedule  and  the  reopening  of 
the  comment  period  were  pubfished  in 
these  same  newspapers  between  January 
4, 1998,  and  January  17,  1998. 

We  received  12  requests  for  hearings 
in  four  states.  Locations  and  times  of 
hearings  were  pubfished  in  the 
December  24, 1997,  Federal  Register 
notice  (62  FR  67324),  and  the  above 
fisted  newspapers.  We  held  4  pubfic 
hearings  fi-om  January  26 — 29. 1998,  in 
Manhattan,  Kansas;  Bethany,  Missouri; 
Fort  Dodge,  Iowa;  and  Sioux  Falls, 
South  Di^ota.  Attendance  at  the 
hearings  was  104,  86, 17.  and  54 
persons,  respectively.  Transcripts  from 
the  hearings  are  available  for  inspection 
(see  ADDRESSES). 

A  total  of  184  written  comments  were 
received  at  our  Kansas  Field  Office:  92 
supported  the  proposed  fisting;  80 


opposed  the  proposed  fisting;  and  12 
expressed  neither  support  nor 
opposition. 

Ural  or  written  comments  were 
received  fit)m  60  parties  at  the  hearings: 
21  supported  the  proposed  fisting;  33 
opposed  the  proposed  listing;  and  6 
expressed  neither  support  nor 
opposition,  but  provided  additional 
information  to  the  proposed  fisting. 
In  total,  oral  or  written  comments 
were  received  from  23  Federal  and  State 
agencies  or  officials,  24  local  agencies  or 
officials,  and  197  private  organizations, 
companies,  and  individuals.  All 
comments  received  during  the  comment 
period  are  addressed  in  the  following 
siunmary.  Comments  of  a  similar  nature 
are  grouped  into  a  number  of  general 
issues. 

Issue  1:  The  Service  did  not  have 
sufficient  status  information  to  make  a 
determination  that  the  species  should  be 
fisted,  and  the  quafity  of  the  data  that 
the  Service  is  using  to  make  its 
determination  is  questionable.  Section  4 
of  the  Act  requires  that  you  use  the 
"best  scientific  and  commercial  data 
available."  to  make  the  determination. 
Additional  recent  surveys  in  Kansas 
produced  the  discovery  of  new 
populations.  Could  additional  survey 
work  produce  similar  results  in  other 
states? 

Service  Response:  Our  determination 
is  based  on  acciuate  and  thorough  data 
for  the  Topeka  shiner.  The  large  niunber 
of  historic  records  of  ocomence  in 
concert  with  general  fish  surveys  and 
recent  intensive  siu^reys  for  the  species, 
throughout  its  range,  provide  a  factual 
picture  of  a  species  undergoing  serious 
decfine.  Population  losses  estimated  for 
the  Topeka  shiner  are  based  on  total 
number  of  known  localities  of 
occiurence.  in  ratio  to  the  present 
number  of  locations  where  the  species 
is  known  to  exist.  Since  1989,  over  one 
thousand  stream  fish  samples  have  been 
collected  throughout  the  historic  range 
of  the  species.  This  sampling  was 
conducted  at  or  near  present  and  . 
historic  locafities  for  the  species,  as  well 
as  in  other  stream  sites  within  the 
historic  range.  These  surveys  were 
completed  by  biologists  bom  various 
State  natural  resource  and 
enviroiunental  agencies,  universities, 
and  the  Service.  These  surveys,  whether 
for  general  fish  fauna  information, 
fishery  research,  or  water  quafity;  and/ 
or  specifically  for  the  Topeka  shiner,  in 
reference  to  the  known  historic  range  of 
the  species,  constitute  a  very  sound  data 
base  for  the  determination  of  the  present 
status  of  the  species.  Additional  surveys 
throughout  the  range  of  the  species 
continue  to  refine  current 
understanding  of  the  distribution  and 
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abunjdance  of  the  species:  with  a  few 
new  Ipopulations  found,  and  many  other 
popqlations  determined  to  be  lost  or  in 
declibe.  However,  we  believe  that 
it  data  adequately  support  our 
proposal.  Additions  Topeka 
surveys  are  in  progress  in 

^        u  Preliminary  residts  suggest 

the  Ittwcies  may  be  more  abundant  than 
preyjously  reported  in  the  Rock  River 
system  of  Minnesota,  especially  in 
streatns  sumnmded  bypasture  land,  as 
oppJQsed  to  crop  land.  Tbe  Rock  River  of 
Minnesota  makss  up  only  a  small 
PotSoi  of  the  range  of  the  species.  Even 
if  the  Rock  River  population  is  found  to 
be  lidatively  abuiulant.  the  range-wide 
ol  die  species  remains 


isurveysaiB 
^i^Mi^niiTi^,  and  dieir  rewlts  will  be 

1  into  racoveiy  planning  for 
I.  and  may  play  an  in^ioitant 
I  tdsitfifyiiig  lecovaiy  popukdoos 
and  MaUidiing  deUsdng  goals  far  die 
,  Survey  effnts  far  die  spacias 
[been  grsfwy  incnaaed  during  the 
;  tfaenfare,  it  is  expected 
r  locatiaDS  will  contiiiue 
I  disoovered.  Hie  significanoe  of  die 
I  of  diese  intensivB  survey  dfaits 
I  vaiy  fsw  additianal  sitae  have 
1  diaconerad.  Fuidier.  vary  low 
I  of  individual  Topeka  siiinen 
i  found  at  new  sites  during 
:  surveys,  indicating  that 
adon  dsosities  at  dieee  sites  also 
low.  This  leads  us  to  condado 
•current  understanding  of  die 
I  and  its  histntinal 
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Service  Response:  The  Act  defines  an 
endangered  species  as,  "any  species 
which  is  La  danger  of  extinction 
duoughout  all  or  a  significant  portion  of 
its  range."  In  determining  a  status  of 
endangered  we  considered  the  following 
fectors  and  threats:  (1)  continued 
implementation  of  the  small  watershed 
flood  control  programs  in  poitions  of 
the  species'  range  that  threatens  the 
continued  existence  of  the  most  viable 
populations  and  popxiktion  complexes 
remaining;  (2)  numerous  recent 
extirpations,  and  dramatic  lediictions  in 
abundance  of  the  Topdca  shinw  in 
Missouri  streams;  (3)  the  naariy 
complete  extirpation  of  the  species  from 
Iowa  in  recant  years,  once  a  nuqw 
pottioa  of  die  species'  range;  (4)  data 
aolidted  and  received  from  various 
State  agsnriei,  universities,  and 
knoededgaable  individuals,  and 
findiiy  bam  stream  firii  surveys  across 
the  lamaiidiig  portion  of  the  medes' 
tanga  that  indicates  an  overall,  and 
oftan  critical,  decline  in  numbers  of 

p«yil«Hnii«,  rnnA  AmMUnn*  irwtthin 

tfaMS  populations  over  die  raoent  past 


Ayue  2:  The  Service  has  not 
denonatiated  that  the  qpedee  meets  aiqr 
of  As  s  listing  criteria  pacified  under 
.\CL 
$0vic9  BeniQaserThase  are  S  criteria 
_  under  die  Act.  of  which  1  or 
must  be  met  to  considsr  a  qiedes 
Data  indicates  diat  criterion 
present  or  dueetened 
lon,  modification,  or 
cuitailment  of  its  (T(^dca  ahined 
hiMtat  or  range."  is  deariy  met,  and  is 
th^  kn^or  btitot  leading  to  the  species 
liatitig.  Criteria  C.  "Disease  or 
pr4fati<m,"  D.  "The  inadequacy  of 

regulatory  mechanisms,"  and  E. 
natural  or  manmade  foctors 
ng  its  continued  existence,"  are 


also  Cactors  ccmsidered  in  this  listing 
detennination,  as  discussed  under  the 
suUieadiog.  "Summary  of  Factors 
Aff^ctingme  Species." 

f$sue  3:  The  Service  has  feiled  to 
provide  data  that  sustains  a 
detennination  of  endangered.  During  a 
pi4llic  hearing  it  was  stated  that  several 
pot  ulations  in  Kansas  would  not  go 
eX]  net  even  if  the  species  is  not  listed. 


oonaidand  in  respect  to  Ae  wideqneed. 
cfaronic  daipedatiaa  of  Topeka  diinar 
hdbitat.  die  chamdasiatic  iaolatad 
nature  of  meet  of  the  parsieting 
p(^Rdatians.  and  die  polantiai  viability 
of  dieae  populadoBB  in  rdation  to 
populattan  tiBods  and  ra^iirad  habittf 
oonditiflos  range-wide. 

Since  piddicattan  of  die  {Mopoaed 
rule,  an  additional  aeriousAreet  to 
Soudi  Dakota's  VendlUon  River  besin 
population  has  devetoped.  MuMple 
raaarvoir  cooatructian  is  now  planned 
OB  streems  occupied  by  die  Ti^eka 
shiner  in  diis  basin,  fluther  direalening 
theqiedee. 

The  statament  that  aevaral 
populations  in  Kanaas  would  not  go 
extinct  even  if  the  qiecies  is  not  listed 
has  bera  misinterpreled.  There  are 
indeed  a  number  trfpt^ulations  in 
Kansas  that  are  quite  viable,  inhabiting 
voy  hi|^  quality  streems. 
Unfortunately,  dw  ctmtinued  existence 
of  these  praulations  is  now  severely 
threatened  by  tributary  dam 
development  Several  populations  that 
inhabited  this  area,  previously 
considered  some  ojf  the  best  remaining, 
are  now  gone. 

Issue  4:  There  is  no  recent  scientific 
survey  work  in  areas  inhabited  by  the 
species  in  South  Dakota,  and  Federal 
and  State  officials  admittedly  do  not 
know  where  the  Topeka  shiner  exists 
witliin  the  State,  thus  they  are  unable  to 
determine  the  species'  status.  Data  for 
South  Dakota  populations  of  Topeka 
shiners  are  very  limited. 


Service  Response:  In  July  and 
September,  1997, 36  sites  on  20  streams 
in  the  James  and  Big  Sioux  river  basins 
of  South  Dakota  were  surveyed  for 
Topdca  shiners.  All  sites  sampled  were 
at  or  near  previous  collection  locations 
for  the  species  with  the  exception  of  3 
sites  in  tne  Big  Sioux  drainage  which 
were  upstream  from  previously 
recorded  sites.  Topeka  shiners  were 
collected  from  4  of  the  36  sites  sampled 
(Cunningham  and  Hickey  1997).  In  1991 
and  1992, 66  fish  collections  were 
completed  in  the  Vermillion  River 
besin.  Topdca  shiners  were  collected 
from  11  sites  in  4  streams  (Braaten  199S; 
SD  Natural  Heritaaa  daU  in  litt.  1997). 
In  19B9,  multiple  fish  coUectitms  were 
made  in  the  James  River  besin.  Topeka 
shiners  wara  collected  at  1  site 
(Sduunacher  in  litt.  1991).  Ahhough  die 
data  used  by  die  Service  to  determine 
the  status  of  die  species  in  South  DdcoU 
are  not  as  extensive  as  that  available  far 
odiar  Stalaa  widiin  die  qiedes' range, 
diaee  data  do  provide  bom  an  accurate 
■esisamnnf  nf  Thn  prisanT  anii  hiitrrrir 
sjrtapl,  end  populalian  treiids  far  the 
qiedse  in  Soum  Ddcota. 

inue  5:Moet  popukdoos  of  Traska 
diinese  occur  on  private  lend.  Boui  ths 
intanets  of  the  ToDska  ahinar  and  the 
landowner  would  be  belter  aarvad 
thnmi^  vdmHary  landowner 


faiUeuoflistii^ 
diatriclshave 


into 


widi  die  Kanaas  Dapaitmsot  of  WikUifo 
and  Parks,  end  the  Service  far  ths 
pratection  of  die  Topdca  diiner. 
apeamanla  are  an  ensoqile  of  what  < 
haraan  whan  all  pastiea  work  together. 
Sarvice  RaspoRss:  We  reoogoiae  thd 
there  are  many  potantidbanaBts  to  the 
Topeka  shiner  from  the  dsvdopmont 
and  implementation  of  conaarvation 
agreaments.  At  praaent  one  conaarvation 
^reamant  atEscting  the  qiedes.  with  die 
MiU  Creek  Watenhed  Distrid  (in 
Wabaunsee  County,  Kansas),  the  Kansas 
Deportment  of  Wildlife  and  Parka,  and 
the  Service,  has  bem  developed  and 
sigoed.  Development  of  this  agreement 
began  in  1995  and  was  signed  by  the 
involved  perties  in  August  1997.  We 
recognize  the  Mill  Credc  agreement  as  a 
good  example  of  Federd-State-private 
cooperation;  however,  this  agreement  is 
yet  to  be  fully  implemented  and  has  not 
resulted  in  ihn  expected  on-the-ground 
conservation  benefits  to  the  spedes.  In 
entering  this  agreement  the  Mill  Creek 
watershed  board  of  directors  was  aware 
that  this  agreement  by  itself  would  not 
prevent  the  listing  of  the  Topeka  shiner. 
We  are  hopeful  that  this  agreement  will 
eventually  become  fully  implemented. 
However,  similar  agreements  must  be 
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achieved  for  a  large  ftercentage  of 
private  properties,  throughout  the  entire 
range  of  the  species,  to  halt  or  reverse 
the  species'  declining  trend. 
Cooperation  with  private  landowners  is 
very  important  in  conserving  this 
species,  and  will  be  critical  in  its 
recovery,  but  the  species  is  in  trouble 
now  and  the  criteria  for  listing  has  been 
substantially  met.  We  also  beUeve  that 
listing  the  Topeka  shiner  does  not 
preclude  or  discoiuage  the  development 
of  additional  cooperative  agreements. 

We  are  cooperating  with  private 
landowners  in  several  important  other 
ways.  Specifically,  the  Habitat 
Conservation  Plaiming  (HCP)  program 
under  section  10(a)(1)(B)  of  the  Act 
provides  for  species  protection  and 
habitat  conservation  within  the  context 
of  non-Federal  development  and  land- 
use  activities.  It  provides  a  tool  that 
promotes  negotiated  solutions  that 
reconcile  species  conservation  with 
economic  activities.  The  purpose  of  the 
habitat  conservation  planning  process 
and  subsequent  issuance  of  incidental 
take  permits  is  to  authorize  the 
incidental  take  of  threatened  or 
endangered  species.  The  incidental  take 
permit  and  associated  HCP  must  ensure 
that  the  effefrts  of  the  authorized 
incidental  take  will  not  appreciably 
reduce  the  likelihood  of  the  survival 
and  recovery  of  the  species  in  the  wild. 
Additionally,  the  impacts  to  the  covered 
species  must  be  adequately  minimized 
and  mitigated  to  the  maximiun  extent 
practicable  through  the  development 
and  implementation  of  a  HCP.  The 
incidental  take  permit  allows  the 
permittee  to  engage  in  otherwise  lawful 
activities  that  result  in  incidental  take  of 
covered  species  without  violating 
section  9  of  the  ESA. 

Safe  Harbor  agreements  are  voluntary, 
cooperative  ventures  between  a 
landowner  and  us  that  can  provide 
benefits  to  both  the  landowner  and 
listed  species.  Under  these  agreements, 
a  landowner  would  be  encouraged  to 
maintain  or  enhance  existing 
populations  of  listed  species,  to  create, 
restore,  or  maintain  habitats,  and/or  to 
manage  their  lands  in  a  manner  that  will 
benefit  Usted  species.  In  return,  we 
would  provide  assiuances  that  future 
landowner  activities  would  not  be 
subject  to  ESA  restrictions  above  those 
applicable  to  the  property  at  the  time  of 
enrollment  in  the  program. 

Issue  6:  Private  knoowners  and 
drainage  districts  in  Iowa  are  being  told 
that  they  will  not  be  able  to  clean  and 
maintain  drainage  ditches  without 
section  7  consultation  with  the  Service 
if  the  species  is  listed.  This  is  the  case 
even  though  Topeka  shiners  are  not 
known  to  inhabit  drainage  ditches.  A 


blanket  exemption  for  drainage  ditches 
should  be  given  for  all  maintenance 
activities  on  ditches  to  avoid  this 
burdensome  regulation. 

Service  Response:  Section  9  of  the  Act 
prohibits  the  taking  of  listed  species. 
"Take"  is  further  defined  to  include  a 
number  of  activities,  including  those 
that  result  in  "harm"  or  "harassment"  to 
the  species,  prohibiting  actions  which 
impair  normal  breeding,  feeding,  or 
sheltering  activities.  Blaiycet  exemptions 
from  the  section  9  prohibition  against 
"take"  of  an  endangered  species  are  not 
available  under  the  Endangered  Species 
Act.  However,  the  issue  of  drainage 
ditch  maintenance  can  be  handled  in 
one  of  two  ways. 

(1)  Section  404  Permit  Stipulations- 
Private  landowners  and  drainage 
districts  are  required  to  obtain  a  pwnnit 
from  the  U.S.  Army  Corps  of  Engineers 
for  dredge  and  fill  activities  in  waters  of 
the  United  States  under  section  404  of 
the  Clean  Water  Act.  The  Clean  Water 
Act  also  provides  for  an  exemption  from 
this  permit  requirement  for  the 
maintenance  (but  not  construction)  of 
drainage  ditches  associated  with  normal 
farming,  silvicultiue.  and  ranching 
practices  (40  CFR  232.3  (c)(l)(ii)(B)(3)). 
In  this  regard,  some  discrepancies  may 
exist  in  defining  the  differences  between 
"drainage  ditches"  and  "channelized 
streams."  We  defer  to  the  Corps  of 
Engineers,  on  a  case-by-case  basis,  as  to 
the  classification  of  these  conveyance 
structures  and  whether  the  exemption 
from  404  applies  to  them.  However, 
there  is  still  some  potential  for 
downstream  impact  to  the  Topeka 
shiner  and  its  habitat  from  activities 
which  are  otherwise  exempt  from  404 
permitting. 

In  cases  where  in-stream  activities 
and  ditch  maintenance  activities  exceed 
original  ditch  dimensions  and  thus  are 
determined  to  be  non-exempt  frt)m 
section  404  permitting  requirements, 
and  such  activities  may  affect  the 
Topeka  shiner,  formal  consultation 
under  section  7  of  the  Endangered 
Species  Act,  would  be  required.  The 
Corps  of  Engineers,  as  the  permitting 
agency,  would  initiate  consultation  with 
us.  The  Incidental  Take  Statement 
resulting  from  this  section  7 
consultation  could  address  the  taking  of 
a  certain  number  of  Topeka  shiners  or 
the  distiubance  of  a  certain  area  of 
habitat  resulting  from  ditching 
activities.  In  cases  where  no  Topeka 
shiners  are  present  in  watersheds  where 
in-stream  maintenance  is  needed,  there 
will  be  no  need  for  section  7 
consultation.  Although  channelized 
streams  and  drainage  ditches  are  not 
considered  suitable  permanent  habitat 
for  Topeka  shiners,  if  Topeka  shiners 


are  present  downstream  of  ongoing 
maintenance  activities,  potential 
impacts  to  the  species  could  be  possible 
(i.e..  releases  of  habitat-damaging 
sediment  to  downstream  reaches). 
However,  technology  exists,  and  is 
fiequentlv  used  (i.e.,  sediment  screens 
or  curtj^xiis),  to  reduce  or  eliminate  this 
type  of  impact.  The  use  of  such  methods 
can  be  stipulated  in  the  conditions  of 
permits  (if  required)  to  allow  the 
necessary  protection  of  Topeka  shiner 
habitat  and  the  required  channel 
maintenance. 

(2)  Habitat  Conservation  Plans  and 
Incidental  Take  Permits — In  cases  where 
an  activity  is  exempt  from  the 
permitting  requirements  of  section  404, 
and  the  activity  is  determined  to  have 
a  potential  for  take  of  Topeka  shiner,  an 
option  is  available  for  drainage  districts 
and  other  non-federal  entities  to 
complete  a  Habitat  Conservation  Plan 
for  their  actions  and  apply  for  an 
incidental  take  permit  under  section  10 
of  the  Endangered  Species  Act.  Such  a 
plan  would  outline  Uie  proposed 
activities,  the  potential  nature  of  the 
adverse  impact  on  the  listed  species, 
and  the  steps  the  applicant  plans  to  take 
to  avoid  or  minimize  the  impact,  and  to 
provide  mitigation  for  habitat  which 
may  be  lost.  Upon  approval  by  the 
Director  of  the  Service,  the  incidental 
take  permit  would  authorize 
maintenance  of  the  ditches  and  specify 
the  level  of  habitat  disturbance  or 
species  take  that  would  not  be 
considered  excessive  and  that  would  be 
allowed  under  the  Act.  In  all  cases,  even 
where  404  permits  are  not  required, 
drainage  districts  will  still  have 
responsibilities  to  avoid  unpermitted 
"take"  of  the  Topeka  shiner  as  outlined 
under  section  9  of  the  Endangered 
Species  Act  and  codified  at  CFR  50 
17.21. 

Issue  7:  In  the  last  several  years, 
severe  flooding  has  affected  many 
streams  within  the  Topeka  shiner's 
range.  This  flooding  quite  likely  shifted 
populations,  and  the  Service  does  not 
take  into  account  the  possibility  that 
populations  might  have  moved  to  other 
locations. 

Service  Response:  It  has  been 
established  that  flood  flows  can  increase 
the  level  of  dispersion  in  some  stream 
fishes,  particularly  in  channelized  and 
manipulated  streams  (Simpson  et  al. 
1982).  However,  in  natural  systems 
flood  flows  do  not  displace  entire 
populations  of  native  stream  fishes 
(Minckley  and  Mefee  1987).  Bank 
overflow  areas,  debris  piles,  and  other 
stream  structures  provide  refuge  areas 
for  fishes  diuing  flood  flows.  This  is 
certainly  true  for  Topeka  shiners. 
Capture  of  Topeka  shiners  bom  areas 


Federal  Register /Vol.  63.  No.  240 /Tuesday.  December  15,  1998 /Rules  and  Regulations        69013 


w  j  th  marginal  or  temporary  habitat 
suitability  may  occur  in  years 
inpnediately  following  large  flood  flows, 
presumably  as  a  function  of  some  level 
of  dispersion  (Cross,  pers.  comm.  1998; 
l^ibor,  pers.  comm.  1998).  However, 
tl^Ose  individuals  will  not  siuvive  and 
~  velop  into  new  viable  populations 
less  they  have  dispersed  into  suitable 
itat.  While  it  is  true  that  the  species 
occupy  different  microhabitats 
tetnporally  (i.e.  areas  near  flowing  water 
margins  during  summer,  and  slack 
v^ater  near  overhanging  vegetation  and 
debris  in  winter),  the  species  as  a  whole 
does  not  disperse  from  suitable  habitat. 
I  Jssue  8:  The  proposed  rule  maintains, 
adid  the  Service  has  similarly  stated  in 
public  hearings,  that  there  will  be  little, 
if  any,  impacts  to  private  citizens  or 
agricultural  producers  resulting  from  a 
lasting  of  the  Topeka  shiner.  However, 
in  3  of  the  4  actions  addressed  in  the 
Moposed  rule  that  you  believe  would 
4^t  result  in  a  violation  of  section  9,  you 
Oaveat  each  of  the  actions  with  the 
tthrase, "...  except  where  the  Service 
has  determined  that  such  an  activity 
Would  negatively  impact  the  species." 

fis  caveat  leads  the  average  landowner 
believe  you  may  force  reductions  in 
le  numbOT  of  cattle  grazed,  require 
to  be  planted  along  all  streams, 
d  restrict  annual  biuning  within  the 
je.  What  does  "long-term 

Eagement  of  the  range  or  prairie 
ystem,"  really  mean?  The  costs  to 
g  all  farm  land  into  the  description 
( >ir  number  2  of  the  actions  identified 
n  ill  run  in  the  billions  of  dollars.  The 
4ndowner  cannot  afford  this  expense. 

Service  Response:  Many  current 
i  irming  and  ranching  practices  are 
osnsistent  with  the  long-term 
• :  anservation  of  the  local  land  and  water 
^sources,  and  thus  will  not  ne^tively 
pact  the  species.  However,  without 
.owing  precisely  what  changes  may 
ce  place  on  the  agricultural  landscape 
the  future,  we  are  imable  to  make  a 

statement  that  each  of  the 
ferenced  practices  will  never  result  in 
violation  of  section  9  of  the  Act.  We 
have  neither  the  authority  nor  the  desire 
I }  force  landowners  to  plant  trees. 
[  lanipulate  cattle  niunbers.  or 
.  nplement  specific  burning  regimes. 
\  /hile  we  are  willing  to  cooperate 
I  rhenever  possible  writh  landowners 
I  rho  desire  technical  and  financial 
!  Bsistance  to  implement  habitat 
I  nprovements  on  their  property,  forcing 
I  iich  actions  is  beyond  the  scope  of  the 
J  LCt.  However,  where  a  landuse  is 
I  ssulting  in  degradation  of  Topeka 
f  hiner  habitat  that  coiild  lead  to  take  of 
I  le  species,  responsible  persons  will  be 
I  otified  of  the  problems  caused  by  such 
1  ise,  and  duly  advised  of  the  potential 


V 


for  violations  of  the  Act  posed  by  the 
continuation  of  such  use. 

Issue  9:  It  is  irresponsible  for  the 
Federal  government  to  list  an 
endangered  species  found  primarily  in 
public  waters  adjacent  to  private  lands 
without  identifying  specific 
mechanisms  for  the  conservation  and 
recovery  of  the  species. 

Service  Response:  We  are  directed 
under  the  Act  to  develop  and 
implement  recovery  plans  for  the 
survival  and  conservation  of  a  listed 
species,  imless  it  is  determined  that 
such  a  plan  would  not  promote  the 
conservation  of  the  species.  However, 
recovery  plan  development  is  not  a 
concurrent  activity  with  the  listing 
process.  It  would  not  be  prudent  to 
utilize  resources  on  recovery  planning 
during  the  listing  phase,  when 
additional  information  and  comments, 
which  may  impact  the  listing  decision, 
are  still  being  solicited.  It  is  our  intent 
on  publication  of  this  final  nde,  to  begin 
the  recovery  process  with  the  formation 
of  a  recovery  team.  A  recovery  team  is 
usually  composed  of  a  niunber  of 
individuals  with  expertise  regarding  the 
species.  Also,  stakeholder  groups 
interested  in,  or  potentially  affected  by, 
recovery  actions  may  be  involved  in 
recovery  team  activities  and 
development  of  recovery  plans. 

Issue  10:  Listing  the  Topeka  shiner  as 
an  endangered  species  will  cause  State, 
county,  and  township  road,  bridge,  and 
culvert  maintenance  and  construction 
projects  to  be  delayed  or  eliminated  due 
to  required  extra  measures  such  as, 
erosion  control,  fish  surveys,  and 
utilizaticm  of  the  individual  404 
permitting  process  instead  of  the 
nationwide  404.  This  additional  process 
will  require  added  manpower  and 
expense  for  compliance.  It  also  will  be 
detrimental  in  areas  where 
governmental  entities  utilize  gravel  from 
local  streams,  because  of  likely  bans  on 
dredging  of  stream  gravel. 

Service  Response:  In  section  7 
consultation  involving  404  permits, 
individual  404  permits  will  only  be 
required  when  the  proposed  activity 
may  adversely  afiiect  the  Topeka  shiner. 
The  nationwide  404  will  still  be  the 
appropriate  permitting  tool  in  the  vast 
majority  of  road  and  l^dge  projects 
occiuring  throughout  the  range  of  the 
Topeka  shiner.  However,  individual 
permits  will  be  required  in  some  cases. 
In  most  instances,  it  is  already  known 
whether  the  Topeka  shiner  occurs 
within  a  particular  stream  system, 
eliminating  the  need  for  extensive  extra 
surveys.  It  should  be  realized  however, 
that  the  occurrence  of  the  species  and 
its  direct  taking  at  a  specific 
construction  site  is  not  the  only 


consideration  for  a  permittee.  Potential 
adverse  affects  for  the  Topeka  shiner,  as 
well  as  other  aquatic  species,  may 
extend  considerably  downstream  from 
construction  sites.  This  is  the  case  with 
project-associated  erosion  and  resulting 
downstream  sedimentation.  However, 
such  projects  should  not  require  extra 
erosion  control  measures  beicause,  if  the 
permittee  is  in  compliance,  with  their 
permit,  even  in  the  case  of  a  nationwide 
permit,  these  control  measures  should 
already  be  in  place.  A  nationwide 
permit  does  not  allow  for  uncontrolled 
release  of  sediment  into  stream  waters. 

We  have  not  stated  that  bans  on  gravel 
removal  from  streams  will  occur;  and 
we  would  only  be  involved  in  such 
regulation,  through  section  7  review  and 
the  Corps'  404  permitting  process,  if  the 
gravel  removal  activity  was  proposed  in 
or  near  Topeka  shiner  habitat.  Through 
this  review,  permit  stipulations  that 
allow  for  gravel  excavation  while  still 
maintaining  viable  Topeka  shiner 
habitat  can  most  likely  be  developed. 
This  is  the  case  for  another  Usted 
species,  Niangua  darter,  in  central 
Missouri  (Corps  of  Engineers,  in  litt. 
1995). 

Issue  1 1 :  The  Service  held  pubUc 
hearings  only  to  fulfill  a  legal  obUgation 
and  will  not  pay  attention  to  the  public 
comments. 

Service  Response:  We  disagree  with 
this  characterization  of  the  role  of 
public  hearing  and  the  fairness  of  the 
notice  and  comment  administrative 
process  to  listing  determinations. 
Section  553  of  the  Administrative 
Procedure  Act  (APA)  requires  agencies 
to  give  the  public  notice  and  an 
opportunity  to  comment  on  a  proposed 
rule  and  to  discuss  in  the  final  rule  the 
significant  issues  raised  in  the 
comments,  llie  validity  of  an  t^ency 
action  is  subject  to  judicial  review 
imder  the  APA.  Because  of  these 
leqiiirements,  all  comments  are 
carefully  evaluated  before  we  make  a 
determination  on  whether  to  proceed 
with  a  final  rule.  The  purpose  of  the 
public  hearings  and  comment  periods  is 
to  allow  the  pubUc  to  present  additional 
data  that  may  or  may  not  support  the 
listing,  and  to  hear  the  concerns  the 
public  has  regarding  the  proposed 
listing.  In  this  case  our  analysis  of  the 
information  provided  by  the  public 
conunents  in  light  of  the  best  available 
scientific  information  supports  an 
endangered  finding.  The  concerns 
expre^ed  during  the  hearings  and 
comment  period  are  also  very  important 
in  that  they  provide  a  focal  point  for 
inclusion  of  the  public  in  the 
development  of  the  recovery  plan,  and 
in  working  with  the  concerned  groups 
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and  landowners  during  the  recovery 
process. 

Issue  12:  The  public  was  not 
adequately  notified  of  the  listing 
proposal  or  that  public  hearings  were  to 
be  held. 

Service  Response:  We  made 
substantial  efforts  to  notify  the  public  of 
the  hsting  proposal,  public  conunent 
periods,  request  for  public  hearings,  and 
schedule  of  public  hearings  throughout 
the  present  range  of  the  Topeka  shiner. 
Contacts  include  congressional 
delegations.  Federal  and  State  agencies, 
county  governments,  and  a  variety  of 
interested  groups  and  individuals. 
Immediately  following  publication  of 
the  proposed  rule  in  the  Federal 
Register  on  October  24, 1997,  we 
published  public  notices  in  newspapers 
in  and  near  areas  where  the  species 
occurs.  These  notices  announced  the 
proposal  to  list  the  Topeka  shiner,  and 
annovmced  the  opening  of  45  day  and 
90  day  periods  for  request  for  public 
hearings,  and  request  for  public 
comments,  respectively.  Following  the 
request  for  public  hearings,  we 
published  a  Federal  Register  notice  on 
December  24, 1997,  announcing  the 
hearing  locations  and  times,  and 
reopening  the  public  conunent  period. 
During  the  second  week  of  January, 
1998.  we  again  published  public  notices 
in  these  same  newspapers  announcing 
hearing  locations  and  times,  and  the 
reopening  of  the  pubUc  comment 
period.  In  addition,  we  twice  issued 
general  press  releases  concerning  the 
Topeka  shiner  from  oiu-  Miimeapohs, 
Minnesota  and  Denver,  Colorado 
Regional  Offices. 

We  also  provided  information  on  the 
listing  proposal,  comment  period,  and 
public  hearings  on  the  World  Wide  Web 
at  two  different  Service  web  sites: 
http://www.fws.gov/r3pao/eco_serv/ 

endangrd/fishes/fishindx.html«Topek 

ashiner  and 
http://www.r6.fws.gov/endspp/shiner/ 

index.htm. 

Issue  13:  Listing  isnot  necessary 
because  of  existing  protections  afforded 
under  various  State  laws,  including 
State  threatened  and  endangered  species 
legislation,  and  the  new  Kansas  Non- 
game  and  Endangered  Species  Task 
Force  legislation  (HB  2361);  section  404 
of  the  Qean  Water  Act;  Fish  and 
WildUfe  Coordination  Act;  and. 
National  Environmental  Pohcy  Act  Any 
activity  that  could  affect  the  habitat  of 
the  species  would  have  to  imdergo  these 
reviews,  and  such  work  could  not  be 
done  with  impunity. 

Service  Response:  To  date,  the  species 
has  declined  even  with  these 
regulations  in  place.  These  regulations 


do  not  ensiue  that  habitat  for  the 
Topeka  shiner  will  be  protected.  We 
believe  the  protection  mechanisms  of 
the  Act  are  necessary  to  prevent  the 
species'  extinction.  See  factors 
considered  in  this  listing  determination, 
as  discussed  under  the  subheading, 
"Summary  of  Factors  Affecting  the 
Species." 

Issue  14:  The  agricultiue  industry  as 
a  whole,  has  recently  taken  a  very  pro- 
active stance  on  environmental  issues 
involving  the  management  and  use  of 
pesticides  and  fertilizers.  Certification 
requirements  for  applicators,  technology 
in  appUcation,  and  general  field 
practices,  such  as  minimum  tillage  and 
no-till,  has  resulted  in  very  minimal 
nmoff  and  very  efficient  utilization  of 
pesticides  and  fertilizers  in  crop  fields. 
These  factors,  in  combination  with  the 
increased  planting  of  filter  strips  and 
grass  waterways,  have  minimized 
agricultural  chemical  impact  to  water 
quahty  and  should  be  a  factor  in  the 
withdrawl  of  the  listing  proposal. 

Service  Response:  The  use  of 
pesticides,  consistent  with  approved 
labeling  and  application  protocol,  and 
the  use  of  fertilizer  consistent  with 
sound,  scientifically  based  appUcation 
rates,  in  combination  with  stable 
riparian  vegetation  buffers  serving  as 
filtering  mechanisms  to  reduce  non- 
point  source  nmoff,  will  not  be 
considered  to  be  a  violation  of  section 
9  of  the  Act.  However,  many 
agricidtural  chemicals  have  yet  to 
undergo  section  7  consultation  and  the 
subsequent  Environmental  Protection 
Agency  implementation  of  reasonable 
and  prudent  measures  to  minimize 
incidental  take  of  listed  species. 
Evaluation  of  all  chemicals  for  their 
impacts  on  Topeka  shiners  has  yet  to  be 
completed.  In  the  futvue,  we  anticipate 
working  with  the  Environmental 
Protection  Agency  to  identify  alternative 
chemicals  and  methods  to  reduce  any 
impacts  which  are  identified  to  this 
species.  In  many  areas  dispersed 
throughout  the  range  of  the  Topeka 
shiner,  filter  strips  and  riparian  areas  do 
not  exist,  with  rowcropping  extending 
to  the  stream  channel.  Pesticide  and 
fertilizer  applications  in  these  non- 
protected stream  areas  have  the 
potential  to  impact  the  species, 
particularly  through  runoff  following 
heavy  precipitation  events  where  these 
buffer  mechanisms  are  not  in  place. 
Although  it  is  recognized  that 
increasingly  filter  strips,  grass 
waterways,  and  other  riparian 
protections  are  being  established,  there 
are  presently  niunerous  areas  along 
streams  without  buffers  that  may  impact 
the  species. 


Issue  15:  Livestock  grazing  does  not 
impact  the  Topeka  shiner.  The  Topeka 
shiner  evolved  with  varying  degrees  of 
grazing  pressure  by  historically 
occurring  animals;  including,  bison, 
deer,  and  elk.  The  Service  will  make  all 
landowners.fence  their  streams  to 
exclude  cattle  from  water  sources  and 
natural  cover. 

Service  Response:  Many  grazing 
regimes  are  consistent  with  the 
conservation  of  the  Topeka  shiner.  The 
extent  to  which  grazing  will  result  in 
degradation  of  Topeka  shiner  habitat 
wnll  vary  with  differing  riparian 
ecosystems,  tjrpe  of  livestock, 
seasonality  of  use,  and  other  factors.  In 
some  instances,  livestock  management 
can  impact  stream  habitat  and  water 
quality.  The  primary  example  of  this 
activity  is  livestock  feeding  and 
wintering  activities  concentrated  in 
small  confinements  within  perennial  or 
ephemeral  stream  channels.  This 
practice  leads  to  chronic  and/or  acute 
inputs  of  sediment,  feces,  nutrients,  and 
other  organic  material  directly  into 
streams,  which  impacts  stream  habitat 
and  water  quality..  Although  prairie 
ecosystems  evolved  with  native  grazing 
ungulates,  domestic  livestock  do  not, 
and  most  often  cannot  (i.e.  due  to 
fencing)  forage,  herd,  or  move  in  the 
same  manner  as  native  species.  We  have 
neither  the  authority  nor  the  desire  to 
require  the  fencing  of  streams  for  the 
exclusion  of  livestock.  However,  in 
cases  where  existing  management  could 
impact  the  Topeka  shiner,  livestock 
exclusion  can  provide  benefit. 

Issue  16:  The  Service  is  remiss  in  its 
obUgation  to  designate  critical  habitat. 
Listing  critical  habitat  is  prudent  and 
determinable.  If  the  Service  does  not 
designate  critical  habitat,  affected 
landowners  will  not  be  informed  and 
they  will  forfeit  their  right  to 
demonstrate  economic  impacts  to  their 
land.  The  Service  states.  "*  *  * 
conservation  and  recovery  actions  could 
be  significantly  impaired  by  public 
apprehension  or  misimderstanding  of  a 
critical  habitat  designation."  This  is  a 
poor  reason  not  to  list  critical  habitat. 
The  Service  also  states.  "•  *  * 
intentional  taking  of  the  Topeka  shiner 
is  not  known  to  be  a  problem  *  •  *  ", 
then  states  that  designation.  "*  •  * 
would  reasonably  be  expected  to 
increase  the  degree  of  threat  to  the 
species  *  *  •  *."  If  intentional  taking  is 
not  a  known  problem,  then  it  is  not 
reasonable  to  expect  designation  to 
result  in  increased  threat.  Also, 
designation  of  critical  habitat  would 
benefit  the  species  because  it  would 
allow  the  public  to  be  better  informed 
of  Federal  projects/actions  through 
inclusion  in  public  notices;  it  would  be 
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useful  in  delineating  areas  to  avoid  for 
pe^dde  spraying;  and,  better  clarify 
the  importance  of  certain  stream  reaches 
in  providing  for  the  long  term  survival 
of  me  species. 

Service  Response:  Federal  regulations 
(50  CFR  424.12(a)(1))  state  that  a 
designation  of  critical  habitat  is  not 
pnident  when  one  or  both  of  the 
following  situations  exist:  (1)  the 
spades  is  threatened  by  taking  or  other 
hiunan  activity,  and  identification  of 
of  tical  habitat  can  be  expected  to 
increase  the  degree  of  threat  to  the 
spades,  or  (2)  such  designation  of 
cr&tical  habitat  would  not  be  benefidal 
to  the  spedes.  In  the  notice  proposing 
to  designate  the  Topeka  shiner  as 
endangered,  publidied  in  the  Federal 
Register  on  October  24, 1997,  we 
inwcated  our  determination  that 
designation  of  critical  habitat  was  not 
dent  at  this  time.  The  reasons  for 
determination  were  outlined  in  that 
ilication,  and  still  apply  today. 
Althou^  the  comments  are  accurate 
thj  it  intentional  taking  is  not  known  to 
be  a  significant  problem,  designation  of 
critical  habitat  could  exacerbate 
whatever  threat  may  exist.  A  notable 
example  of  this  occurred  recently  where 
an  individual  at  one  of  the  public 
hearings  concerning  the  proposed 
listing  indicated  a  willingness  to  "take 
care  of  the  problem"  of  having  a 
federally-protected  spedes  on  their 
pirpperty,  indicating  a  potential  for 
ii^tentional  taking  of  this  spedes. 
Whether  such  threats  are  serious  is 
ukicertain,  however,  they  must  be 
coiisidered  when  weighing  the  positive 
atijd  negative  aspects  of  critical  habitat 
for  this  spedes.  Even  if  specific  threats 
^^inst  the  species  are  never  earned  out, 
al^egative  perception  among 
landowners  coiUd  be  fostered  by  critical 
hi^itat  designation.  Some  individuals 
ar )  wary  of  a  federal  designation  on 
th  sir  property,  and  such  an  action 
vf  ould  likely  cause  some  landowners  to 
be  more  reluctant  to  cooperate  with  our 
efforts  to  enact  volimtary  conservation 
measures  on  private  property.  In  this 
instance,  designation  of  critical  habitat 
qoufd  result  in  an  actual  adverse  effed 
conservation  of  the  spedes. 
it  is  also  our  position  that  designation 
critical  habitat  would  provide  no 
Iditional  benefit  to  the  spedes  above 
titlat  afforded  by  endangered  spedes 
(ksignation.  Because  the  Topeka  shiner 
iejso  closely  tied  to  its  spedfic  perennial 
sneam  habitats,  and  is  a  year-round 
resident  rather  than  a  seasonal  migrant, 
impacts  to  the  spedes  and  to  its  habitat 
generally  considered  one  and  the 
le.  Therefore,  prohibitions  against 
g  specified  under  section  9,  and. 
qqnsultation  with  federal  action 


agendes  who  provide  permit  authority 
for  stream  modification  and  for  water 
quality  modification  spedfied  imder 
section  7,  should  adequately  address  the 
potential  for  adverse  impacts  to  the 
spedes  once  it  becomes  listed  as 
endangered,  preduding  any  additional 
benefits  from  designation  of  critical 
habitat. 

There  is  no  requirement  to  evaluate 
the  economic  effed  on  surrounding 
property  due  to  a  spedes  listing 
whether  or  not  critical  habitat  is  being 
designated.  If  critical  habitat  is  being 
designated  for  a  spedes,  the  Ad 
spedfies  that  the  additional  economic 
impad  that  may  result  from  such 
designation  be  assessed  and  identified 
in  the  designation  rule.  However,  the 
Ad  spedfically  prohibits  us  from 
considering  econcnaic  impacts  when 
making  listing  dedsions.  When 
dedding  whether  to  list  a  spedes,  we 
are  required  to  rely  solely  on  the  best 
sdentific  and  commercial  data  available 
regarding  the  spedes'  status,  without 
rraard  to  any  other  fadors. 

Issue  1 7:  A  determination  of  critical  -^ 
habitat  will  place  undue  restrictions  and 
bureaucratic  process  in  areas  where 
Topeka  shiner  habitat  is  in  good  shape 
and  the  spedes  is  not  threatened. 
Critical  habitat  will  impad  private 
prcmerty  rights. 

Service  Response:  As  indicated  in  our 
response  to  Issue  16.  impacts  to  Topeka 
shiner  habitat  are  virtually 
indistinguishable  from  impacts  to  the 
spedes  itself.  However,  as  also 
indicated  in  the  previous  response, 
designation  of  critical  habitat  may  carry 
with  it  negative  connotations  for 
landowners  cm  whose  property  such 
designation  is  made,  thereby  increasing 
the  level  of  anxiety  surrounding  the 
listing  process,  resulting  in  a  decreased 
willingness  to  partidpate  in  volimtary 
conservation  measures  to  benefit  the 
spedes.  For  these  and  other  reasons,  we 
have  determined  that  it  is  not  prudent 
to  designate  critical  habitat  for  the 
Topeka  shiner. 

Issue  18:  In  this  area  of  the  Topeka 
shiner's  range,  people  are  doing  good 
things  for  soil  and  water  conservation, 
many  of  which  will  benefit  the  spedes. 
If  other  States  have  problems  with 
Topeka  shiner  habitat  then  list  it  in 
those  States,  but  not  where  we  are 
improving  habitat. 

Service  Response:  The  Ad  does  have 
provisions  for  the  Usiing  of  "distind 
population  segments"  (DPS),  as  defined 
by  the  joint  Fish  and  Wildlife  Service 
and  National  N4arine  Fisheries  Service, 
Final  Vertebrate  Population  Policy  (61 
FR  4721).  However,  a  DPS  cannot  be 
defined  by  State  boundaries,  and  mu&t 
be  based  on  biological  and  geographic 


fadors.  In  areas  where  habitat 
improvements  are  occurring,  the  effed 
on  in-stream  activities  of  listing  the 
Topeka  shiner  would  be  lessened.  This 
is  because  activities  to  conserve  the  fish 
are  already  being  undertaken,  therefore 
Uttle  change  in  activities  affecting 
streams  would  be  needed  compared  to 
areas  where  streams  remain  in  a 
degraded  condition. 

issue  19:  Ckade  stabilization 
strudiues  and  small  impoimdments, 
such  as  stock  ponds,  are  being  planned 
and  construded  on  normally  dry 
gullies,  ravines,  and  streambeds  in 
several  portions  of  the  Topeka  shiner's 
range.  Most  of  these  structures  are 
designed  not  only  to  control  erosion  and 
provide  livestock  water,  but  are  stocked 
with  largemouth  bass,  bluegill,  and 
catfish  to  provide  additional 
recreational  benefits.  Will  the  threat  of 
escapement  of  bass  prevent  fish  stocking 
and/or  establishment  of  permanent 
pools  in  these  impoundments? 

Service  Response:  Predation  by 
introduced  or  stocked  fishes  can  impad 
localized  populations  of  Topeka  shiners. 
However,  this  is  mainly  the  case  where 
impoundments  are  created  on  perennial 
(recurrent)  streams.  Many  small 
pereimial  streams  contain  habitat  that 
allows  introduced  predatory  fishes  to 
persist,  both  upstream  and  downstream 
from  the  dam  for  varying  periods  of 
time,  often  in  addition  to  existing  levels 
of  naturally  occurring  predators.  In  the 
case  of  stock  ponds  and  grade 
stabilization  structures  located  on 
drainages  that  flow  only  following 
significant  predpitation  events,  the    :    . 
likelihood  and  degree  of  escapement 
and  survivability  of  individual 
predators  is  significantly  less.  This  is 
primarily  due  to  lack  of  established 
aquatic  habitat  in  these  normally  dry 
drainages.  Upstream  movement  of 
predaton  out  of  these  impoundments 
into  normally  dry  channels  during 
periods  of  runoff  is  inconsequential  to 
populations  of  Topeka  shiners 
downstream  of  such  strudures.  In  cases 
where  large  numbers  of  strudiues 
planned  are  concentrated  on  normally 
dry  drainages,  in  proximity  to 
downstream  Topeka  shiner  populations, 
and  thus  the  potential  numbers  of 
"washed  out"  predators  increases,  plans 
for  locations  and  number  of  strudures 
stocked  or  having  permanent  pools  may 
need  to  be  altered  to  avoid  possible 
negative  affects  to  the  spedes.  However, 
it  is  antidpated  that  pro)ed  changes 
will  not  be  required  in  the  vast  majority 
of  cases  involving  dam  construction  on 
normally  dry  streambeds.  The  section  7 
process  and  development  of 
conservation  agreements  can  provide  an 
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avenue  for  examining  and  mitigating 
these  impacts. 

Issue  20:  The  Topeka  shiner  has  been 
recently  found  in  a  creek  within  our 
watershed  that  was  severely  polluted 
writh  animal  wastes  and  tiubidity  and  at 
another  location  immediately  below  an 
impoundment.  These  findings  run 
counter  to  the  Service's  claim  of  the 
Topeka  shiner  being  dependent  on  good 
water  quality,  thus  invalidating  them. 

Service  Response:  Oui  position  on 
water  quality  and  habitat  requirements 
is  based  on  many  years  of  study  and 
observation  of  the  species  by  several 
highly  professional  scientists.  The 
Topeka  shiner  has  the  ability  to  persist 
in  varying  degrees  in  acutely  and 
chronically  reduced  water  quality  and 
habitat  situations.  Although  the  Topeka 
shiner  can  tolerate  some  degree  of  short- 
term  degradations  (Cross,  pers.  comm. 
1998:  Tabor,  pers.  obs.  1998),  long-term 
degradations  are  undoubtedly 
detrimental  to  the  species. 

At  two  isolated  sites  degraded  by 
heavy  sediment  accumulation  and 
nutrient  enrichment,  where  Topeka 
shiners  persist,  there  is  inflow  from 
seeps  and  springs  which  may  have  a 
bearing  on  their  continued  existence  in 
these  areas  (Cunningham,  pers.  comm. 
1998;  Tabor,  pers.  obs.).  This  is  in 
contrast  to  other  streams  exhibiting  the 
same  degradations  within  the  same 
general  areas,  without  spring  and  seep 
inflow.  frt>m  which  the  species  is 
absent.  We  believe  that  these 
populations  are  likely  to  disappear 
during  the  next  period  when  these 
springs  and  seeps  cease  flowing. 
Situations  that  allow  severe  pollution 
from  animal  wastes  in  streams  are  not 
just  a  threat  to  the  Topeka  shiner  and 
the  aquatic  community  in  general,  but 
likely  a  threat  to  human  health  as  well. 

Impacts  from  watershed  dams  in 
basins  with  Topeka  shiners  are 
generally  chronic  impacts  to  the  species. 
The  development  of  a  dam  on  a  single 
stream  in  a  basin  with  several  occupied 
streams  would  likely  impact  the  single 
stream.  This  would  allow  Topeka 
shiners  to  still  move  from  the  other 
occupied,  undammed  streams  into  the 
dammed  stream,  dependent  on  the  level 
of  stream  impacts  from  the  dam. 
However,  when  most  or  all  streams  are 
dammed  within  a  basin,  hydrology, 
habitat,  and  aquatic  systems  and 
communities  are  altered.  The  dams 
further  serve  as  barriers  to  fish  pass^e,  - 
all  contributing  to  the  decline  and 
extirpation  of  the  species  within  the 
basin. 

Issue  21:  This  watershed  district  has 
proposed  construction  of  a  dam 
utilizing  an  altered  design  to  meet  flood 
control  purposes  and  the  preservation  of 


a  population  of  Topeka  shiners.  This 
proposal  was  made  at  a  joint  meeting 
with  our  district,  the  State,  and  the 
Service,  but  this  has  now  been 
ostensibly  delayed  because  of  the 
Service's  Usting  proposal. 

Service  Response:  We  encourage  and 
recognize  all  proposals  involving  the 
conservation  of  the  Topeka  shiner.  The 
listing  proposal  in  no  way  diminishes, 
discourages,  or  delays  the  abiUty  of  a 
watershed  district,  or  any  other  entity, 
to  propose  conservation  activities  for 
the  species,  including  plans  for 
construction  of  structtires  that  allow  fish 
passage  and  provide  flood  control 
benefits. 

Issue  22:  Sportfishing  is  big  business 
throughout  many  portions  of  the  Topeka 
shiner's  range  and  Federal  dollars  are 
spent  to  enhance  and  restore  the^ 
sportfisheries.  The  proposed  rule 
includes  sportfishes,  such  as  northern 
pike  and  laigemouth  bass,  as  being 
threats  to  the  Topeka  Shiner.  It  does  not 
seem  logical  to  spend  Federal  dollars  to 
stock  these  sportfishes  and  spend 
Federal  dollars  to  list  the  Topeka  shiner. 

Service  Response:  In  many  cases. 
Federal  funds  are  appropriated  to 
enhance  and  stock  sportfishes  in  large 
reservoir,  lake,  and  river  systems. 
Typically  these  habitat  types  are  not 
used  by  Topeka  shiners,  and  thus  would 
not  present  significant  impacts. 
However,  in  certain  cases  where 
enhancement  is  occturing  in  proximity 
to  populations  of  Topeka  shiners  and 
Federal  funds  are  being  utilized,  we,  as 
the  administrators  of  Federal  Aid  in 
Sportfishing  funds,  must  consider  the 
possible  impacts  to  Topeka  shiners 
resulting  fixtm  such  activity.  This  would 
most  likely  be  completed  through  intra- 
agency  consultation,  and 
conununication  with  the  various  State 
fish  and  wildhfe  agencies  who 
administer  these  actions  on  the  groimd. 
A  "PoUcy  for  Conserving  Species  Listed 
or  Proposed  for  Listing  Under  the 
Endangered  Species  Act  While 
Providing  and  Enhancing  Recreational 
Fisheries  Opportunities"  (61  FR  27978), 
was  developed  to  meet  the  requirements 
set  forth  in  section  4  of  Executive  Order 
12962,  Recreational  Fisheries.  This 
policy  identifies  measures  to  ensure 
consistency  in  the  administration  of  the 
Act,  promote  collaboration  with  other 
Federal,  State,  and  Tribal  fisheries 
managers,  and  improve  and  increase 
efforts  to  inform  nonfederal  entities  of 
the  requirements  of  the  Act  while 
enhancing  recreational  fisheries.  We 
believe  that  there  will  be  minimal 
im{>act  to  sportfishing  enhancement 
activities  resulting  from  the  fisting  of 
the  Topeka  shiner. 


Peer  Review 

In  accordance  with  the  policy 
promulgated  July  1, 1994  (59  FR  34270), 
we  have  solicited  the  expert  opinions  of 
independent  speciaUsts  regarding  the 
proposed  nde.  The  piupose  of  such 
review  is  to  ensiue  listing  decisions  are 
based  on  scientifically  sound  data, 
assiunptions,  and  an^yses,  includiing 
input  of  appropriate  experts  and 
specialists.  Peer  reviewers  were  mailed 
copies  of  the  proposed  rule  to  list  the 
Topeka  shiner  as  an  endangered  species 
immediately  following  publication  in 
the  Federal  Register  on  October  24, 
1997  (62  FR  55381).  The  reviewers  were 
invited  to  comment  during  the  public 
comment  period  upon  the  specific 
assumptions  and  conclusions  regarding 
the  proposed  listing.  These  comments 
were  considered  in  the  preparation  of 
the  final  rule  as  appropriate.  In 
conjimction  with  the  proposed  rule  the 
comments  of  three  independent  experts 
and/or  conservation  biologists  were 
soUcited.  One  response  was  received, 
which  supported  the  proposal  to  list  the 
Topeka  shiner  as  an  endangered  species. 
The  respondent's  comments  have  been 
considered  in  the  development  of  this 
final  rule  and  incorporated  where 
applicable. 

Sommary  of  Factors  Afitecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  available 
information,  we  have  determined  that 
the  Topeka  shiner  should  be  classified 
as  an  endangered  species.  Procedures 
found  at  section  4(a)(1)  of  the  Act  and 
regulations  implementing  the  listing 
provisions  of  the  Act  (50  CFR  part  424) 
were  followed.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  Section 
4(a)(1).  These  factors  and  their 
application  to  the  Topeka  shiner 
[Notropis  topeka]  throughout  the 
species'  range  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  its  Habitat  or  Range. 

Once  abimdant  and  widely 
distributed  throughout  the  central  Great 
Plains  and  western  tallgrass  prairie 
regions,  the  Topeka  shiner  now  inhabits 
less  than  10  percent  of  its  original 
geographic  range.  The  action  most  likely 
impacting  the  species  to  the  greatest 
degree  in  the  past  is  sedimentation  and 
eutrophication  (increase  of  minerals  and 
organic  nutrients  within  a  body  of  water 
resulting  in  the  decrease  of  dissolved 
oxygen)  resulting  from  intensive 
agricultural  development.  Most 
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p  >  julations  of  Topeka  shiners  occuiring 
west  of  the  Flint  Hills  region  of  Kansas 
aie  believed  to  have  been  extirpated 
prior  to  1935  (Cross  and  Moss  1987). 
ickley  and  Cross  (1959)  report  that 

tersheds  with  high  levels  of 

^tivation.  and  subsequent  siltation 
.  domestic  pollution,  are  unsuitable 

f  the  species.  These  streams  often 
cMse  to  flow  and  become  warm  and 
n  11  iddy  during  the  summer  months. 
Qdss  (1970)  indicates  that  some  of  the 
artas  where  depletion  of  the  species  has 
oonured  also  coincide  with  areas 
hffiring  poor  aquifers  resulting  from 
historical  changes  in  drainage  patterns 
a{^:ting  the  quantity  of  water.  Pflieger 
(1975)  reports  that  increased  siltation  as 
a;tesiUt  of  intensive  cultivation  may 
hiajve  reduced  the  amount  of  Topeka 
shiner  habitat  in  Missouri.  Pflieger  (in 
lijlf.  1991)  also  reports  that  a  known 
p  apulation  of  the  species  in  Boone 
C  ounty,  Missouri  was  extirpated 
faoween  1970  and  1976,  presumably 
due  to  increased  turbidity  and  nutrient 
enrichment  resulting  from  urbanization 
and  highway  construction.  Feedlot 
oiperations  on  or  near  streams  are  also 
kjQown  to  impact  prairie  fishes  due  to 
ic  input  resulting  in 

itrophication  (Cross  and  Braasch 
1|468). 

le  species  was  historically  known 

|)m  open  pools  of  small  prairie  streams 
^  rith  cool,  clear  water.  Many  streams  of 
t  ns  nature  reportedly  existed 

sughout  the  geographic  range  of  the 
1  '^peka  shiner  "prior  to  the  plowing  of 
I  prairie  sod"  (Cross  1967).  These 

^nditions  continue  to  exist  in  many  of 
I  streams  in  the  Flint  Hills  region  of 
s.  primarily  due  to  shallow,  rocky 

iils  with  numerous  limestone 
exposures  which  prevent  cultivation. 

Ss  is  in  contrast  to  the  pertiubation  of 
natural  fish  faimas  and  their 
xnated  habitats  in  prairie  areas  more 
^itable  to  intensive  rowcrop 
( griculture,  which  is  characteristic  of 
tfie  vast  majority  of  the  natiual  range  of 
le  species  (Menzel  et  al.  1984).  Menzel 
I  al.  (1984)  also  notes  accelerated  rates 
f  soil  erosion  and  instream  deposition 
at  fluvium  (deposits  caused  by  the 
i  iCtion  of  flowing  water)  throughout 
]  c  any  modified  prairie  streams  in  Iowa, 
« II  icompassed  by  the  former  range  of  the 
j  ]  »ecies.  Today,  outside  the  Flint  Hills 
1  <  gion  of  Kansas,  only  a  few,  small 
i  i  olated  areas  not  severely  impacted,  or 
i  I  ipacted  to  an  extent  within  the 

I  ( lerance  of  the  species,  continue  to 
fidst. 

Mainstem  reservoir  development. 
Iiibutary  impoundment,  and 
( :  lannelization  also  have  impacted  the 

I I  )ecies  in  many  areas.  Populations 
(tcated  within  small  tributary  streams 


upstream  from  both  mainstem  and 
tributary  impoundments  attempt  to 
utilize  these  water  bodies  as  refuges 
from  drying  streams  during  periods  of 
drought.  During  this  time,  the 
popidations  are  subject  to  predation  by 
larger  predatory  fish  inhabiting  the 
impounded  water  bodies.  In  unaltered 
systems,  fish  move  downstream  during 
drought  to  find  smtable  habitat.  Deacon 
(1961)  reports  fishes  characteristic  of  the 
small  and  mid-sized  tributaries  of  the 
Neosho  and  Marais  des  Cygnes  rivers' 
watersheds  occiured  in  the  mainstems 
following  several  years  of  protracted 
drought  in  the  mid-1950's.  Tributary 
dams  also  serve  to  block  migration  of 
fishes  upstream  following  drought, 
prohibiting  recolonization  of  upstream 
reaches. 

Several  recently  extant  populations 
have  been  extirpated  from  tributaries  to 
Tuttle  Creek  and  Clinton  rfeservoirs, 
both  mainstem  impoundments  in  the 
Kansas  River  basin  of  eastern  Kansas. 
The  species  continues  to  exist  in  two 
tributaries  to  Tuttle  Creek  Reservoir. 
However,  during  sampling  on  one  of 
these  streams  in  1994  only  a  single 
Topeka  shiner  was  captiued.  All 
populations  within  the  Wakarusa  River 
watershed  (Clinton  Reservoir)  are 
believed  extirpated.  Clinton  Reservoir's 
completion  coincided  with  large  scale 
development  of  tributary 
impoundments  throughout  the 
Wakarusa's  upper  basin  which  may 
have  compoimded  impacts  to  the 
species.  Layher  (1993)  reports  the 
extirpation  of  Topeka  shinere  from  a 
stream  following  construction  of  a 
single  tributary  impoundment  in  Chase 
County,  Kansas.  Layher  reported  that 
the  species  had  disappeared  both 
upstream  and  downstream  of  the  dam 
site,  and  noted  significant  habitat 
changes  below  the  impoundment. 
Pflieger  Un  litl.  1992)  reports  that  an 
abundant  population  of  the  species  in 
Missouri  was  extirpated  following 
construction  of  an  impoundment.  This 
population,  located  downstream  from 
the  dam  site,  was  not  present  when 
revisited  several  years  after 
construction.  The  habitat  had  changed 
from  clear  rocky  pools,  to  pools  filled 
with  gravel,  layered  ovet  by  silt  and 
choked  with  filamentous  (threadlike) 
algae.  Pflieger  further  reports  that  "the 
SCS  (Soil  Conservation  Service) 
reservoir  has  profoundly  altered  the 
hydrology  and  biota  of  Uiis  stream  by 
eliminating  the  scouring  floods  that 
formerly  created  pool  habitat  and 
maintained  the  rocky,  silt-free 
substrate."  During  1994  sampling  efforts 
in  southeast  Iowa,  a  stream  with  recent 
records  of  the  species  had  been 


imdoubtedly  impacted  by  the 
construction  of  multiple  impoundments 
throughout  its  upper  reaches  and 
tributaries,  as  no  Topeka  shiners  were 
captured  (Tabor  in  lift.  1994). 
Impoundment  of  prairie  streams  has 
also  resulted  in  the  dociunented 
extirpation  of  other  prairie  stream 
minnow  species  (Winston  et  al.  1991). 
the  speckled  chub  {Macrhybopsis 
aestivalis)  and  the  chub  shiner  (Notropis 
potteri). 

In  Kansas,  substantial  tributary 
impoundment  is  occurring  throughout 
the  Flint  Hills  region,  endangering  the 
viability  of  Topeka  shiner  populations 
at  these  locales.  As  of  1993, 46  tributary 
impoundments  had  been  completed  in 
or  near  habitat  for  the  Topeka  shiner  in 
the  Cottonwood  River  basin,  with  an 
additional  115  plaimed  for  construction 
(Service  in  litt.  1993).  Presently  in  the 
Mill  Creek  watershed,  which  contains 
the  largest  remaining  complex  of  habitat 
for  the  species,  16  dams  have  been 
constructed  with  additional  structures 
planned  (Hund,  Mill  Creek  Watershed 
District,  pers.  comm.  1997;  State 
Conservation  Commission  of  Kansas,  in 
litt.  1992).  However,  the  Mill  Creek 
watershed  district  board  has  entered 
into  a  conservation  agreement  with  us 
and  Kansas  Department  of  Wildlife  and 
Parks  to  conserve  the  species.  This 
conservation  agreement  allows  for 
continued  dam  development  in  portions 
of  the  basin  without  Topeka  shiners  or 
where  there  are  less  viable  populations, 
and  eliminates  development  in  "critical 
use"  areas  with  stable,  self-sustaining 
populations.  The  agreement  also 
requires  habitat  improvement  and 
enhancement  throughout  the  occupied 
portion  of  the  basin.  However,  this 
agreement  can  be  terminated  by  any 
signatory  during  the  included  5-year 
review.  Also,  the  agreement  would  be 
ineffective  if  not  implemented.  In  South 
Dakota,  a  major  flood  control  project  is 
plaimed  in  the  Vermillion  watershed, 
involving  the  construction  of  numerous 
structures.  The  Vermillion  River  basin 
contains  the  largest  complex  of  Topeka 
shiner  populations  in  South  Dakota. 
Dam  construction  also  is  a  threat  to  the 
species  throughout  the  rest  of  its  range, 
but  to  a  lower  degree  due  to  less 
immediate  and  intensive  development. 

Stream  channeUzation  also  has 
occurred  throughout  much  of  the 
Topeka  shiner's  range.  Channelization 
negatively  impacts  many  aquatic 
species,  including  the  Topeka  shiner,  by 
eliminating  and  degrading  instream 
habitat  types,  altering  the  natural 
hydrography  (physical  characteristics  of 
surface  waters),  and  by  changing  water 
quality  (Simpson  et  al.  1982).  Intensive 
channelization  of  low  order  streams 
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throughout  the  species'  Iowa  range  is 
suspect  in  the  species'  drastic  decline  in 
this  State  (Bulkley  et  al.  1976).  Menzel 
(in  lift.  1980)  reports  the  extirpation  of 
Topeka  shiners  from  previous  collection 
sites  following  stream  channelization 
projects  in  Iowa.  During  1994  status 
surveys  across  this  portion  of  the  range^ 
most  streams  were  found  to  have  been 
severely  altered  (Tabor  in  lift.  1994). 
Changes  included  elimination  of  pool 
habitats,  instream  debris,  and  woody 
riparian  vegetation.  Water  velocities 
were  consistently  high  throughout  the 
channel  and  deep  silt  was  the  dominant 
substrate.  It  is  suspected  that  the  Topeka 
shiner  is  an  obligate  or  at  least  a 
facultative  (adaptive)  spawner  on 
sunfish  (Lepomis  spp.)  nests  (Pflieger  in 
Utt.  1992)  or  other  silt-free  substrates, 
but  no  simfish  were  captured,  nor 
suitable  sunfish  spawning  habitat 
observed  in  these  channelized  streams. 
At  Iowa  sites  where  Topeka  shiners 
were  captured,  streams  were  not  as 
intensively  channelized  and  many 
natural  conditions  persist.  While 
channelized  streams  and  drainage 
ditches  do  not  provide  suitable 
permanent  habitat  for  Topeka  shiners, 
maintainence  of  previously  altered 
stream  systems,  such  as  periodic 
sediment  dredging,  could  potentially 
impact  the  species  downstream  in  more- 
natural  type  stream  habitat. 

Intensive  land-use  practices, 
maintainence  of  altered  waterways, 
dewatering  of  streams,  and  continuing 
tributary  impoimdment  and 
channelization  represent  the  greatest 
existing  threats  to  the  Topeka  shiner. 
Over-grazing  of  riparian  zones  (banks  of 
a  natiual  course  of  water)  and  the 
removal  of  riparian  vegetetion  to 
increase  tillable  acreage  greatly 
diminish  a  watershed's  ability  to  filter 
sediments,  organic  wastes  and  other 
impurities  from  the  stream  system 
(Manci  1989).  Irrigation  draw-down  of 
groundwater  levels  affects  siuface  and 
subsurface  flows  which  can  impact  the 
species.  At  present,  both  Federal  and 
State  planning  for  development  of 
watershed  impoundments  and 
channelization  and/or  its  maintainence 
continue  in  areas  with  populations  of 
Topeka  shiners.  Several  impoundments 
are  planned  for  construction  on  streams 
with  abundant  numbers  of  the  species. 
Portions  of  these  stream  reaches  will  be 
inundated  by  the  permanent  pools  of 
the  reservoirs,  imperiling  the  species' 
future  existence  in  these  localities.  Prior 
to  the  planning  of  the  impoundments, 
these  populations  of  Topeka  shiners 
were  considered  to  be  the  most  stable 
range-%vide,  due  to  their  occiirrence  in 
watersheds  dominated  by  high  quality 


prairie  with  generally  very  good  grazing 
management  and  land  stewardship. 

B.  OverutUization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

Some  collecting  of  Topeka  shiners  by 
individuals  for  use  as  bidt  fish  and 
display  in  home  aquaria  does  occur. 
However,  overutilization  is  not  thought 
to  currently  contribute  to  the  decline  of 
the  Topeka  shiner. 

C.  Disease  or  Predation 

There  have  been  no  studies  conducted 
on  the  impacts  of  disease  or  predation 
upon  the  Topeka  shiner,  so  the 
significance  of  such  threats  to  the 
species  is  presently  imknown.  Disease  is 
not  likely  to  be  a  significant  threat 
except  under  certain  habitat  conditions, 
such  as  crowding  diuing  periods  of 
reduced  flows,  or  episodes  of  poor  water 
quality,  such  as  low  dissolved  oxygen  or 
elevated  nutrient  levels.  Ehuing  these 
events,  stress  reduces  resistance  to 
pathogens  and  disease  outbreaks  may 
occur.  Parasites,  bacteria,  and  viral 
agents  are  generally  the  most  common 
causes  of  mortality.  Lesions  caused  by 
injiuies.  bacterial  infections,  and 
parasites  often  become  the  sites  of 
secondary  fungal  infections.  However. 
Topeka  shiners  captured  from  a 
N4issouri  stream  in  1996  were 
discovered  to  be  afflicted  with  scoliosis, 
a  condition  of  deformity  affecting  the 
vertebrae.  Scoliosis  can  result  from 
contact  Mrith  environmental 
contaminants,  or  severely  reduced 
genetic  variability  resulting  frx)m 
geographic  isolation.  No  causal  factor 
for  this  occurrence  has  been  identified. 

The  green  sunfish  [Lepomis  cyanellus) 
is  the  most  conunon  predator  typical  of 
Topeka  shiner  habitat  throughout  its 
range.  The  spotted  bass  [Micropterus 
punctulatus)  and  laigemouth  bass  (M. 
salmoides)  are  also  naturally  occurring 
predators  of  the  Topeka  shiner  in 
portions  of  its  range  but  to  a  much  lower 
degree  due  to  minimal  habitat  overlap. 
These  bass  species  typically  occur  in 
only  the  downstream  extremes  of 
Topeka  shiner  habitat.  The  construction 
of  impoundments  on  streams  with 
Topeka  shiners  and  the  subsequent 
introduction  of  piscivorous  (fish  eating) 
fish  species  not  typically  found  in 
headwater  habitats,  such  as  largemouth 
bass,  crappie  (Pomoxis  spp.),  white  bass 
(Aforone  chrysops),  northern  pike  [Esox 
lucius),  and  channel  catfish  [Ictalurus 
punctatus),  may  afiiect  the  species 
during  drought  or  periods  of  low  flows 
when  Topeka  shiners  seek  refuge  in  the 
impoundments  or  permanent  stream 
pools  now  occupied  by  these  introduced 
fishes.  The  most  common  fishes 


captured  in  streams  directly  upstream 
and  downstream  of  tributary 
impoimdments  in  Kansas  are 
largemouth  bass,  crappie.  and  bluegill 
[Lepomis  macrochirus).  and  these 
species  are  oftra  captured  to  the 
exclusion  of  cyprinids.  including 
Topeka  shiner  (Mammoliti.  Kansas 
Department  of  Wildlife  and  Parks,  pers. 
comm.,  1997).  Tabor  [in  litt.  1994) 
captured  only  largemouth  bass  from  a 
stream  segmented  by  numerous  dams  in 
Iowa.  A  cooperative  report  completed 
by  the  Soil  Conservation  Service  and 
Kansas  Department  of  Health  and 
Environment  (1981)  on  the  effects  of 
watershed  impoundments  on  Kansas 
streams  states  that  predacious  game 
fishes  increased  in  abimdance,  and 
several  miimow  species,  including  the 
Topeka  shiner,  decreased  in  abimdance 
upstream  and  downstream  bom  dam 
sites  following  impotmdment.  While  the 
extent  of  predation  is  undociunented. 
known  populations  have  apparently 
been  extirpated  in  the  time  period 
immediately  folloMring  impoimdment  of 
several  low  order  streams  (Layher  1993; 
Pflieger,  in  litt.  1992;  Tabor,  in  litt. 
1992b).  Topeka  shiners  were  also 
reportedly  extirpated  fit>m  a  small 
impoundment  previously  lacking 
largemouth  bass,  following  stocking  of 
largemouth  bass  (Prophet  et  al.  1981). 
Extirpation  of  the  Topeka  shiner  bom 
small,  direct  tributary  streams  to  large 
mainstem  impoundments  has  also  been 
documented.  These  extirpations 
presumably  occurred  in  part  due  to 
predation  by  introduced  piscivorous 
fishes  during  drought  and  low  flow 
periods  when  Topeka  shiners  seek 
refuge  in  permanent  water  downstream 
fitim  their  typical  headwater  habitats 
(Service  1993). 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

In  Kansas,  the  Topeka  shiner  is  listed 
as  "species  in  need  of  conservation," 
under  the  Kansas  Nongame  and 
Endangered  Species  Conservation  Act  of 
1975.  This  status  prohibits  the  direct 
taking  of  specimens  but  does  not  protect 
habitat  or  give  opportunity  to  review 
actions  or  projects  which  may  affect  the 
species  in  Kansas.  Under  Missouri  law. 
the  species  is  listed  as  endangered.  This 
status  prohibits  direct  taking  of 
specimens  and  provides  a  limited 
review  process  to  suggest  remediation 
for  actions  potentially  impacting  the 
species'  habitat.  Minnesota.  Nebraska, 
and  South  Dakota  consider  it  a  species 
of  concern,  with  no  legal  protection.  In 
Iowa,  the  species  has  no  legal  status. 

No  significant  protections  exist  for 
Topeka  shiner  habitat  throughout  its 
range.  Listing  imder  the  Act  would 
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p  n  }vide  significant  protection  against 
ti  1  ing  of  the  species,  ensure 
C(  >brdinated  review  of  Federal  actions 
M  l^ch  may  affect  its  habitat,  and 
encourage  proactive  management 
throughout  its  range.  As  discussed 
pjrbviously,  section  404  of  the  Clean 
Water  Act  regulates  certain  activities  in 
s^tjeams  and  wetlands,  and  through  the 
section  7  consultation  process  we  are 
provided  the  opportunity  to  review 
actions  proposed  for  permitting  under 
this  section.  Listing  of  the  Topeka 
sb|ner  would  require  a  review  of 
potential  section  404  actions  which  may 
iaipact  the  species,  which  is  not  a 
requirement  as  long  as  the  species 
remains  unlisted  and  unprotected  by 
Fiederal  law. 

I  Other  Natural  and  Manmade  Factors 
fecting  Its  Continued  Existence 

the  species'  Missouri  range, 
pjdssible  interspecific  (arising  between 
s  ]  Bcies)  competition  between  the 
Topeka  shiner  and  the  introduced 
Uackstripe  topminnow  [Fundulus 
notatus)  has  been  suggested  (Pflieger,  in 
Im.  1992).  The  absence  of  the  Topeka 
slitiner  fit>m  suitable  habitat,  where 
bilackstripe  topminnow  is  present,  also 
has  been  observed  in  Kansas 
(Mammoliti,  pers.  comm.  1997).  Both 
species  are  nektonic  insectivores 
utilizing  similar  pool  habitat.  At 
piiiesent,  the  extent  of  possible 
cjcimpetition  between  these  species  is 
Uiidociunented.  In  degraded  or 
suboptimal  habitat  conditions  where 
Topeka  shiners  persist,  competition  by 
species  more  tolerant  to  these 
ddnditions,  such  as  red  shiner 
(tlyprineUa  lutrensis),  may  negatively 
aJGTect  the  species.  In  portions  of  the 
species'  Kansas  range,  interspecific 
qompetition  may  exist  to  some  extent 
ween  the  Topeka  shiner,  the 
them  redbeUy  dace  [Phoxinus 
*gaster),  and  the  cardinal  shiner 
i^hxilus  cardinalis)  (Tabor  pers.  obs.). 
|We  have  carefully  assessed  the  best 
entific  and  commercial  information 
ailable  regarding  the  past,  present, 
and  future  threats  faced  by  this  species 
in  determining  to  make  this  rule  final. 
Based  on  this  evaluation,  the  preferred 
ajcmon  is  to  list  the  Topeka  shbier  as 
endangered.  Endangered  status,  which 
means  that  the  species  is  in  danger  of 
eottinction  throughout  all  or  a  significant 
portion  of  its  range,  is  appropriate  for 
tbie  Topeka  shiner.  We  beUeve  the 
species'  recent  significant  reduction  in 
rttige  and  the  extirpation  of  the  species 
tmoughout  most  gf  its  historic  range. 
Within  the  context  of  the  continuing  and 
expected  impacts  from  present  and 
planned  projects  and  activities,  support 
the  determination  of  endangered  status. 


Threatened  status  is  not  appropriate 
considering  the  extent  of  the  species' 
population  decline  and  the  vulnerability 
of  the  remaining  populations. 

Critical  HabiUt 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as:  (i)  The  specific  areas 
within  the  geographic  area  occupied  by 
a  species,  at  the  time  it  is  listed  in 
accordance  Mrith  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection  and;  (ii)  specific  areas 
outside  the  geograpUc  areas  occupied 
by  a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procediu^s  needed 
to  bring  the  species  to  the  point  at 
which  Ustii^  under  the  Act  is  no  longer 
necessary. 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  Our  regulations  (50  CFR 
424.12(a)(1))  state  that  a  designation  of 
critical  habitat  is  not  prudent  when  cne 
or  both  of  the  following  situations 
exist — (1)  The  species  is  threatened  by 
taking  or  other  human  activity,  and 
identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  threat 
to  the  species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species.  We  find  that  designation 
of  critical  habitat  is  not  prudent  for  the 
Topeka  shiner  at  this  time  for  the 
following  reasons. 

Section  7  of  the  Act  requires  that 
Federal  agencies  refrain  from 
contributing  to  the  destruction  or 
adverse  modification  of  critical  habitat 
in  any  action  authorized,  funded  or 
carried  out  by  such  agency  (agency 
action).  This  requirement  is  in  addition 
to  the  section  7  prohibition  against 
jeopardizing  the  continued  existence  of 
a  listed  species,  and  it  is  the  only 
mandatory  legal  consequence  of  a 
critical  habitat  designation. 
Implementing  regulations  (50  CFR  part 
402]  define  "jeopardize  the  continuing 
existence  of  and  "destruction  or 
adverse  modification  of  in  very  similar 
terms.  To  jeopardize  the  continuing 
existence  of  a  species  means  to  engage 
in  an  action  "that  reasonably  would  be 
expected  to  reduce  appreciably  the 
likelihood  of  both  the  survival  and 
recovery  of  a  listed  species." 
Destruction  or  adverse  modification  of 


habitat  means  an  "alteration  that 
appreciably  diminishes  the  value  of 
critical  habitat  for  both  the  siuvival  and 
recovery  of  a  listed  species."  Common 
to  both  definitions  is  an  appreciable 
detrimental  effect  to  both  the  survival 
and  the  recovery  of  a  listed  species.  In 
the  case  of  adverse  modification  of 
critical  habitat,  the  survival  and 
recovery  of  the  species  has  been 
significantly  diminished  by  reducing 
the  value  of  the  species'  designated 
critical  habitat.  Thus,  actions  sat'sfying 
the  standard  for  adverse  modification 
also  jeopardize  the  continued  existence 
of  the  species  concerned. 

Many  activities  that  pose  threats  to 
the  continued  existence  of  the  Topeka 
shiner  are  funded,  permitted,  or  carried 
out  by  Federal  agencies  (e.g., 
channelization,  impoimdment,  dredge 
and  fill,  and  other  stream  and  wetland 
modification  projects).  Programs  that 
result  in  these  activities  in  Topeka 
shiner  habitat  are  most  often  regulated 
by  the  U.S.  Army  Corps  of  Engineers 
and  the  U.S.  Department  of  Agriculture, 
Natural  Resources  Conservation  Service, 
imder  a  variety  of  authorities,  and  are 
thus  subject  to  section  7  consultation 
under  the  Act. 

Other  State  or  private  actions 
resulting  in  "take"  of  Topeka  shiners 
would  be  prohibited  by  section  9  of  the 
Act,  and  remediation  of  those  potential 
threats  would  not  be  significantly 
advanced  by  designation  of  critical 
habitat. 

Recovery  activities  to  assist 
landowners  in  maintaining  or 
improving  the  habitat  quaUty  of  their 
streams  or  otherwise  addressing  known 
threats  to  To(>eka  shiners  would  not 
benefit  fiom  a  designation  of  critical 
habitat.  However,  such  conservation 
and  recovery  actions  could  be 
significantly  impaired  by  pubUc 
apprehension  or  misunderstanding  of  a 
critical  habitat  designation. 

Intentional  taking  of  the  Topeka 
shiner  is  not  presently  known  to  be  a 
problem.  However,  the  Topeka  shiner  is 
foimd  in  very  speciaUzed,  easily 
accessible  and  identifiable  habitat 
characterized  by  small  volumes  of  flow. 
Local  populations  are  thus  highly 
vulnerable  and  can  be  intentionally 
targeted  for  elimination,  as  suggested  at 
a  recent  public  hearing.  The  listing  of 
Topeka  shiner  as  an  endangered  species 
also  publicizes  the  present  vulnerability 
of  this  species.  FubUcation  of  maps 
providing  precise  locations  and 
descriptions  of  critical  habitat,  as 
required  for  the  designation  of  critical 
habitat,  would  reasonably  be  expected 
to  increase  the  degree  of  threat  of 
vandalism  or  the  intentional  destruction 
of  the  species'  habitat,  increase  the 
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difficulties  of  enforcement,  and  could 
further  contribute  to  the  decline  of  the 
Topeka  shiner. 

m  light  of  the  above,  we  conclude  that 
designation  of  critical  habitat  would  not 
be  beneficial  to  the  species  and  would 
increase  the  degree  of  threat  to  the 
species  from  taking.  We  have,  therefore, 
determined  that  the  designation  of 
critical  habitat  for  the  Topeka  shiner  is 
neither  beneficial  nor  prudent'. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  listuig  results  in 
public  awareness  and  conservation 
actions  by  Federal,  State,  and  local 
agencies,  private  organizations,  and 
individuals.  The  Act  provides  for 
possible  land  acquisition  and 
coopeFation  with  the  States  and  requires 
that  recovery  actions  be  carried  out  for 
all  listed  species.  Chtf  "Partners  for  Fish 
and  Wildlife"  program  can  also  provide 
a  means  to  help  share  the  cost  of 
conservation  measures  such  as 
constructing  fencing  to  keep  cattle  out 
of  streams  and  providing  alternative 
water  source,  if  necessary.  The 
protection  required  of  Federal  agencies 
and  the  prohibitions  against  takhig  and 
harm  are  discussed,  in  part,  below. 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  proposed  or  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  on  any  action  that  is 
likely  to  jeopardize  the  continued 
existence  of  a  species  proposed  for 
listing  or  result  in  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  If  a  species  is  listed 
subsequently,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that  activities 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  the  species  or  destroy  or 
adversely  modify  its  critical  habitat.  If  a 
Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  is  required 
to  enter  into  fcmnal  consultation. 

A  number  of  Federal  agencies  have 
jurisdiction  and  responsibilities 
potentially  affecting  the  Topeka  shiner, 
and  section  7  consultation  may  be 
required  in  a  niunber  of  instances. 
Federal  involvement  is  expected  to 


include  the  Corps  of  Engineers  (Corps) 
throughout  the  species'  range  pursuant 
to  the  Corps  administration  of  Section 
404  of  the  Clean  Water  Act.  The  U.S. 
Environmental  Protection  Agency  will 
need  to  consider  the  Topeka  shiner  in 
the  registration  of  pesticides,  adoption 
of  water  quality  criteria,  and  other 
pollution  control  programs.  The  U.S. 
Department  of  Transportation,  Federal 
Highway  Administration,  will  need  to 
consider  the  effects  of  bridge  and  road 
construction  at  locations  where  known 
habitat  may  be  impacted.  The  U.S. 
Department  of  Agriculture,  Natural 
Resources  Conservation  Service  and 
Farm  Service  Agency,  will  need  to 
consider  the  effects  of  structures  and 
channelization  projects  installed  under 
the  Watershed  Protection  and  Flood 
Prevention  Act,  (16  U.S.C.  1001-1009, 
Chapter  18;  Pub.L.  83-566,  August  4, 
1954,  c  656,  Sec.  1,  68  Stat.  666;  as 
amended),  "Farm  Bill"  programs,  and 
other  activities  which  may  impact  water 
quality,  quantity,  or  timing  of  flows.  The 
Federal  &iergy  Regulatory  Commission 
will  need  to  consider  potential  impacts 
to  the  Topeka  shiner  and  its  habitat 
resulting  from  gas  pipeline  construction 
over  streams  and  from  hydroelectric 
development. 

The  Act  and  its  implementing 
regulations  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  wildlife.  The 
prohibitions,  codified  at  50  CFR  17.21. 
in  part,  make  it  illegal  for  any  person 
subject  to  the  jurisdiction  of  the  United 
States  to  take  (includes  harass,  harm, 
pursue,  hunt,  shoot,  wound,  kill,  trap, 
or  collect:  or  to  attempt  any  of  these), 
import  or  export,  ship  in  interstate 
commerce  in  the  course  of  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  any 
listed  species.  It  also  is  illegal  to 
possess,  sell,  deUver,  carry,  transport,  or 
ship  any  species  that  has  been  taken 
illegally.  Certain  exceptions  apply  to 
entities  having  an  agency  relationship 
with  us  (agents)  and  to  State 
conservation  agencies. 

Permits  may  oe  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  wildlife  species 
under  certain  circumstances. 
Regulations  governing  permits  are  at  50 
CFR  17.22  and  17.23.  Such  permits  are 
available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  and/or  for  incidental  take  in 
connection  with  otherwise  lawful 
activities. 

Requests  for  copies  of  the  regulations 
regarding  listed  wildlife  and  inquiries 
about -prohibitions  and  permits  may  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service.  P.O.  Box  25486.  Denver  Federal 


Center,  Denver,  Colorado  80225  (303/ 
236-8189)  or  facsimile  (303/236-0027). 

It  is  our  policy  to  identify  (59  FR 
34272).  to  the  extent  known  at  the  time 
a  species  is  listed,  specified  activities 
that  will  and  will  not  be  considered 
likely  to  result  in  violation  of  section  9 
of  the  Act.  The  intent  of  this  policy  is 
to  increase  public  awareness  of  the 
effect  of  the  listing  on  ongoing  and 
likely  activities  within  a  species'  range. 
We  believe  the  following  actions  would 
not  likely  result  in  a  violation  of  section 
9: 

(1)  Actions  that  may  affect  Topeka 
shiner  that  are  authorized,  funded  or 
carried  out  by  a  Federal  agency  when 
the  action  is  conducted  in  accordance 
with  an  incidental  take  statement  issued 
by  the  Service  pursuant  to  secticm  7  of 
the  Act; 

(2)  Actions  that  may  result  in  take  of 
Topeka  shiner  when  the  action  is 
conducted  in  accordance  with  a  permit 
under  section  10  of  the  Act;  and 

(3)  Private  actions  which  avoid  "take" 
under  section  9.  that  are  not  federally 
funded  or  permitted,  undertaken  within 
or  near  habitat  occupied  by  Topeka 
shinere.  and  not  be  subject  to  the 
regulations  as  stated  above  in  section  7 
of  the  Act.  Private  actions  not  subject  to 
section  7  consultation  include,  but  are 
not  limited  to:  farming  and  ranching 
practices,  construction  of  private  stock 
watering  ponds  on  normally  dry 
diannels,  and  fuelwood  harvest. 

We  believe  that  the  actions  listed 
below  may  result  in  a  violation  of 
section  9;  however,  possible  violations 
are  not  limited  to  these  actions  alone: 

(1)  Actions  that  take  Topeka  shiner 
that  are  not  authorized  by  either  a 
permit  under  section  10  of  the  Act.  or 
an  incidental  take  permit  imder  section 
7  of  the  Act;  the  term  "take"  includes 
harassing,  harming,  pursuing,  himting. 
shooting,  wounding,  killing,  trapping, 
capturing,  or  collecting,  or  attempting 
any  of  these  actions; 

(2)  Possess,  sell,  deliver,  carry, 
transport,  or  ship  illegally  taken  Topeka 
shiner; 

(3)  Interstate  and  foreign  commerce 
(commerce  across  State  and 
international  boundaries)  without  the 
appropriate  permits  imder  section 
10(a)(l)(a)and  50  CFR  17.32. 

(4)  Unauthorized  collecting  or 
handling  of  the  species; 

(5)  Destruction  or  alteration  of  the 
species'  habitat  (i.e..  actions  that  change 
water  quality,  quantity,  and/or  timing  of 
flows;  dredging  or  other  physical 
modifications  that  impact  instream 
habitat,  including  trampling  of  stream 
habitat  by  livestock  and  allowing  animal 
wastes  from  feedlots  or  waste  lagoons  to 
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iter  streams)  such  that  it  would  result 
i^  take  of  the  species; 

(6)  The  intentional  introduction  of 
iii>imative  fish  species  that  result  in 
( iirect  competition  with  or  predation  on 
the  Topeka  shiner  at  known  locations  of 
Occupied  habitat; 

[(7)  Use  of  fertilizers  or  pesticides 
inconsistent  with  approved  labeling  and 
i  pplication  procediues;  and 

I  ^)  Contamination  of  soil,  streams,  or 
gtoimdwater  by  illegal  spills, 
I  lischarges,  or  dumping  of  chemicals, 
I J  It,  or  other  pollutants. 

Questions  regarding  whether  a 
I !  >ecified  activity  will  constitute  a 
'  r  olation  of  section  9  should  be  directed 
I  (  the  Field  Supervisor  of  our 
1 «  anhattan,  Kansas  Field  office  (see 
i  \  )DRESSE8  section). 

'.  y  ational  Environmental  Policy  Ad 

We  have  determined  that 
: :  Qvironmental  Assessments  and 
xiviromnental  Impact  Statements,  as 
defined  imder  the  authority  of  the 
National  Environmental  Policy  Act  of 
1JB69,  need  not  be  prepared  in 
cpnnection  with  regulations  adopted 
lursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
i  mended.  A  notice  outlining  the  reasons 


for  this  determination  was  published  in 
the  Federal  Register  on  October  25, 
1983  (48  FR  49244). 

Required  Determination 

This  rule  does  not  contain  any 
information  collection  requirements  for 
which  the  Office  of  Management  and 
Budget  (OMB)  approval  imder  the 
Paperwork  Reduction  Act  of  1995,  44 
U.S.C.  3501  et  seq.  is  required.  An 
information  collection  related  to  the 
rule  pertaining  to  permits  for 
endangered  and  threatened  species  has 
OMB  approval  and  is  assigned  clearance 
number  1018-0094.  This  rule  does  not 
alter  that  information  collection 
requirement.  For  additional  information 
concerning  permits  and  associated 
requirements  for  threatened  species,  see 
50  CFR  17.32. 
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section). 
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List  of  Sub|ects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements, 
Transportation. 

Regulation  Promulgation 

Accordingly,  part  17,  subchapter  B  of 
chapter  I.  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500.  unless  otherwise  noted. 

2.  Section  17.11(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order  imder  FISHES,  to  the  List  of 
Endangered  and  Threatened  Wildlife  to 
read  as  follows: 


f  17.11    Endangered  and 
wlldlife 

•        •        •        •        • 

(h)«*« 


Common  Name 


Scientific  name 


Historic  range 


Vertetxate  popu- 
lation wtiere  endan- 
gered or  ttveatened 


Status     When  listed 


Critical 
habHat 


Special 
nies 


Fishes 


!  hiner.  Topeka 


Nolropis  topeka 
(*Notmpis  tristis). 


KS,  lA,  MN,  K«0. 
NE,  SO. 


Entire . 


654 


NA 


^4A 


Dated:  November  25, 1998. 
iknie  Kiqtp^Mirt  Claric, 
I  HnctOT.  Fish  and  Wildlife  Service. 

It  Doc.  9a-33100  Filed  12-14-96;  8:45  am] 
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I CPARTMENT  OF  COMMERCE 

llational  Oceanic  and  Atmospheric 
lAdminlstration 


CFR  Part  260 


t  No.  98102326S-8266-01;  U>. 
M598A] 

n  and  Certification  Fees  and 
Charges 

/  iQENCY:  National  Marine  Fisheries 
I  lervice  (NMFS),  National  Oceanic  and 
i  atmospheric  Administration  (NOAA), 
<  ^mmerce. 


action:  Notification  of  inspection  fees. 

SUMMARY:  NMFS  announces  changes  in 
its  fees  and  charges  for  voluntary  fishery 
products  inspection,  grading,  and 
certification  services.  NMFS  increased 
the  basic  fee  for  full-time  in-plant 
inspection  services  by  $1.95,  making  the 
hourly  rate  $46.35.  The  fees  for  NMFS 
laboratory  services  and  inspection 
services  conducted  by  the  State  of 
Alaska  remain  imchanged.  It  also 
includes  a  3.6-percent  base  salary 
increase  and  varying  locality  pay 
increases  effective  January  1999.  NMFS 
is  continuing  its  separate  fee  structure 
for  facilities  with  less  than  full-time 
contract  services.  This  fee  reflects 
increases  in  salary,  general  operating, 
and  overhead  costs  that  are  charged,  by 
NMFS  and  NOAA. 


DATES:  These  fee  changes  were  effective 
on  October  1, 1998. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Richard  V.  Cano,  Chief,  Seafood 
Inspection  Division,  301-713-2355. 

SUPPLEMENTARY  INFORMATION:  The 
Agricultural  Marketing  Act  of  1946  (7 
U.S.C.  1621-1627)  authorizes  the 
voluntary  fishery  products  inspection, 
grading,  and  certification  program,  as 
well  as  assessment  and  collection  of 
such  fees  as  will  be  reasonable  and  as 
nearly  as  may  be  to  cover  the  cost  of  the 
service  rendered.  Reorganization  Plan 
No.  4  of  1970  delegated  these  authorities 
to  NMFS.  Regulations  at  50  CFR  260.70 
authorize  the  Secretary  of  Commerce  to 
review  and  revise  annually  the  rates  for 
volimtary  fishery  products  inspection, 
grading,  and  certification  services  by 
publishing  a  notice  of  fee  changes  in  the 
Federal  Register.  NMFS'  annusd  review 
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of  the  projected  income  and  costs  for  its 
various  services  is  the  basis  for 
determining  the  fees  as  set  forth  below. 

Effective  October  1, 1998,  the 
National  Seafood  Inspection  Program 
(Program)  increased  die  basic  fee  for 
full-time  in-plant  inspection  services  by 
$1.95,  making  the  hourly  rate  $46.35. 
This  fee  reflects  increases  in  salary, 
general  operating,  and  overhead  costs 
that  are  charged  by  NMFS  and  NOAA. 
The  fees  for  NMFS  laboratory  services 
and  inspection  services  conducted  by 
the  State  of  Alaska  remain  unchanged. 

The  basic  fee  will  continue  to  apply 
to  establishments  contracting  for  40 
hours  of  inspection  service  per  week. 
However,  to  recover  estimated 
additional  costs  associated  with 
servicing  contract  establishments 
receiving  less  than  full-time  inspection 
services,  the  fee  for  establishments  with 
Type  1  and  T3rpe  3  contracts  from  25  to 
39  hours  per  week  will  be  5  percent 


above  the  basic  fee;  and  for 
establishments  with  contracts  less  than 
25  hours  per  week,  the  fee  will  be  10 
percent  above  the  basic  fee. 

NMFS'  annual  analysis  of  the  actual 
costs  and  projected  revenue  for  Type  2 
and  Type  3  services  indicates  that  these 
fees  are  determined  by  adding  factors  of 
60  and  35  percent,  respectively,  to  the 
Type  1  service  fee.  Similarly,  to  ensure 
cost  recovery,  the  fee  for  the  Hazard 
Analysis  Critical  Control  Point 
(HACCP)-based  service  is  calculated  by 
adding  a  factor  of  65  percent  to  the  Type 
1  service  fee.  The  regulations  at  50  CFR 
§  260.70  will  be  amended  accordingly  in 
a  separate  action. 

Users  of  in-plant  (Type  1)  services  are 
again  advised  that  the  Program  will 
charge  for  certain  label  reviews.  There  is 
a  mechanism  to  permit  pre-approval  on 
labels  reviewed  by  facihties  Uiat  have 
demonstrated  an  adequate 
understanding  of  basic  labeling 


requirements  and  proper  use  of  the 
Program's  marks.  Charges  for  label 
review  will  be  assessed  at  the 
consultative  rate  to  those  facilities  not 
given  pre-approval  authority. 

The  Program  wiil  continue  to  require 
that  new  users  of  inspection  services, 
except  label  review  services,  that  are  not 
imder  contract  prepay  via  certified 
check,  money  order,  Master  Card  or 
VISA,  or  maintain  a  surety  (bond  or 
check)  equivalent  to  3  months  of 
estimated  inspection  services.  Current 
users  not  under  contract  that  have  a 
record  of  "late"  or  "nonpayment"  of 
fees,  as  determined  by  each  Regional 
Inspection  Branch,  will  also  be  required 
to  prepay  or  submit  a  surety. 
Prepayment  is  recommended  for  all 
non-contract  users. 

Effective  October  1, 1998,  the  fees  and 
charges  for  Type  1,2,  and  3  fishery 
products  inspection  services  (except 
Alaska)  are  as  follows: 


a.  Type  1 — In-plant  Inspection  Services 
Non-HACCP  40  Hr/Wk  Contracts: 

Regular  time  

Overtime  


Per  hour 


Sunday  and  legal  holidays  

hton-HACCP  25-39  Hr/Wk  Contracts: 

Regular  time  

Overtime  


Sunday  and  legal  holidays  

Non-HACCP  <25  Hr/Wk  Contracts: 

Regular  time  „ 

Overtime 


Sunday  and  legal  holidays  „ 

HACCP  Contracts: 

Regular  time  

Overtime  ™ 

Sunday  and  legal  holidays  !"!"!!.™"""! 

b.  Type  2— Lot  Inspection-Officially  and  Unofficially  Drawn  Sanrples 

Regular  time  

Overtime  


SurxJay  and  legal  holidays  

c.  Type  3--Miscellaneous  Inspection  and  Consultative  Services 
40  Hr/Wk  Contracts: 

Regular  time  

Overtime  


Sunday  and  legal  holidays  

2&-39  Hr/Wk  Contracts: 

Regular  time  

Overtime  „ ,„._ [^"2 

Sunday  and  legal  holidays  !!"".™."~!!!1"!!!"!!!!I 

Under  25  Hr/Wk  Contracts  and  Non^xxitract  ConsuNative  Servic^T 

Regular  time  

Overtime  „ .........Z 

Surxlay  and  legal  holidays  


$46.35 
69.53 
92.70 

48.67 
73.00 
97.34 

50.99 

76.48 

101.97 

76.48 
114.72 
152.96 

74.16 
111.24 
148.32 


62.57 

93.86 

125.15 

65.70 

98.55 

131.40 


68.83 
103.24 
137.66 


The  basis  for  determining  the 
appropriate  fee  to  be  charged  is  as 
follows: 

a  Type  1 — ^In-plant  inspection 
services: 

1  Regular  time — Services  provided 
during  any  8-hoiu-  shift. 


2  Overtime — Services  provided  in 
excess  of  8  hou^  per  shift  per  day. 

In  addition  to  any  hourly  service 
charge,  a  night  differential  fee  of  $2.25 
per  hour  wlU  be  charged  for  each  hoiu 
of  service  provided  after  6  p.m.  and 
before  6  a.m.  Similarly,  a  Sunday 


differential  fee  of  $5.75  per  hour  will  be 
charged  for  each  hour  of  service 
provided  between  midnight  Saturday 
and  midnight  Simday.  A  cost  of  Uving 
allowance  (COLA)  fee  of  $2.25  per  hour 
will  be  charged  for  services  in  Puerto 
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Ri : );  $5.75  per  hour  will  be  charged  for 
88  ^  rices  in  American  Samoa  and  Alaska. 

I  .Type  2  and  3 — ^Lot  inspection  and 
miscellaneous  services: 

1.  Regular  time — Services  provided 
within  the  inspector's  normal  work 
schedule,  Monday  through  Friday. 

a.  Overtime — Services  provided 
oiiKide  the  inspector's  normal  work 
schedule.  Monday  through  Friday,  and 
on  Saturday. 

It  is  the  intent  of  the  authorizing 
legislation  and  the  policy  of  the  Program 


to  charge  fees  to  recover,  as  nearly  as 
possible,  the  costs  of  providing 
inspection  services.  "Hierefore.  the 
hourly  rates  charged  to  contract  lot 
inspection  users  who  provide  complete 
and  acceptable  inspection  facilities  will 
be  those  delineated  under  Type  1.  In  all 
other  cases,  contract  lot  inspection  users 
will  be  charged  Type  3  rates. 

Anal]rtical  Services 

Analyses  performed  in  a  private 
laboratory  will  be  charged  at  the  current 


rate  of  that  laboratory.  Shipping  costs 
for  samples  will  also  be  assessed. 
Charges  based  on  these  fees  will  be  in 
addition  to  any  hourly  rates  charged  for 
lot,  miscellaneous,  and  consultative 
inspection  service  as  well  as  to  any 
houirly  rates  charged  for  inspection 
services  provided  imder  a  contract. 
Applicants  requesting  specific  analyses 
to  be  performed  in  a  ^4MFS  laboratory 
will  be  charged  at  the  following  rates: 


Per  analysis 


Microbiology 


I  aerobic  plate  count 

I  coUform  

Confirmed  lotai/fecal  colifc)mis 
E.  COM 


Stsph.  aureus «......« 

sSmoneUa  BAM/ARS/TECRA  Method: 

Step  1 

Step  2  ~ 

Step  3 

IMaria 

Presumptive ..- 

Confirmed  — 


nNSHUTwIlB    ••••■••••••••••••«■•••■■•■•■«••■•■■■■•■•■••■■■■■  ■•*••■ 

Indole  — 

AHfTwnia 

Sodium  Bisulfite 

Isoelectric  Focusing  (Species  Identification) 

Methyhmercury ~ 

CNorinated  pesticides 

PO^chlorinated  biphenyis 

Oetnoic  acid 


CtMinietry 


P^ifalytic 


StwHfish  Poison  (minimum  of  3  samples) 


$19.00. 

15.00. 

15.00  addmonaL 

15.00  addMional. 

54.00. 

40.00. 

18.00  addttional. 

26.00  addttionaL 

28.00. 
42.00. 

120.00. 

90.00. 

66.00. 

106.00. 

106.00. 

225.00. 

300.00. 

300.00. 

90.00. 


150.00  per  sample. 


NJdtes  on  Analytical  Services 

I  Sampling  time  and  travel  time  where 
applicable  will  be  assessed  using  the 
Type  2  rates.  Mileage  costs  will  be 
assessed  at  the  current  rate.  For  other 
aj^lyses  not  shown  or  not  frequently 
requested,  the  charge  will  be  assessed  at 
tl  ^  Type  3  hoiu-ly  rate  of  $68.83  (2-hour 


minimum)  or  separately  established 
based  on  the  particular  issues  of  the 
case  involved.  All  charges  are  per 
sample. 

Charges  for  services  provided  in 
Alaska  by  NMFS  Inspeiirtors  will  be  at 
the  rates  specified  above,  plus  cost  of 
living  allowances. 

State  of  Auska 


The  following  rates  for  the  State  of 
Alaska  are  for  services  provided  by 
cross-licensed  State  of  Alaska 
inspectors.  The  rates  charged  in  the 
State  of  Alaska  are  subject  to  change 
based  on  information  supplied  by  the 
Alaska  Oepaitment  of  Environmental 
Conservation. 


Typel 


Nth-HACCP: 

Regular  Time .... 

Overtime 

Sunday/Holiday 
HMCCP: 

Regular  Time .... 

Overtime 

Sunday/Holiday 


Aleutian 

Chain,  Bristol 

Bay, 

Oillingham 


Per  hour 

$55.88 

83.82 

111.76 

83.82 
125.75 
167.64 


Souttieast  and 
South  Central. 
Anchorage, 
Kenai,  Ju- 
neau, Ketch- 
ikan 


Per  Hour 

$46.10 
69.15 
92.20 

69.15 
103.73 
138.30 


Remainder  of 
Alaska,  includ- 
ing Kodiak 


Per  Hour 


$49.38 
74.07 
96.76 

74.07 
111.05 
148.14 
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State  of  Alaska— Continued 


Regular  Time 

Type  2 

Overtiine ........„„ 

Sunday/HoMay 

Regular  Time 

_ 

Types 

Overtime „ 

Sunday/Holiday 

Aleutian 

Chain,  Bristol 

Bay, 

Dillingham 


95.00 
142.50 
190.00 


83.82 
125.73 
167.64 


Southeast  and 

South  Central, 

Anchorage, 

Kenai,  .»!- 

neau,  Keteh- 

ikan 


78.37 
117.56 
156.74 


69.15 
103.73 
138.03 


Remainder  of 
Alaska,  includ- 
ing Kod»k 


83.95 

125.92 
167.90 


74.07 
111.11 
148.14 


Classification 

This  action  is  taken  under  the 
authority  of  50  CFR  260.70  and  has  been 
determined  to  be  not  significant  for 
purposes  ofJE-0. 12866. 

Regulatory  Flexibility  Act  Analysis 

The  provisions  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553)  requiring 
notice  of  proposed  rulemaking,  the 
opportimity  for  public  participation, 
and  delayed  effectiveness  are 
inapplicable  because  this  rule  falls 
within  the  proprietary  exception  of 
subparagraph  (a)(2)  of  section  553. 
Further,  no  other  law  requires  that  a 
notice  of  proposed  rulemaking  and  an 
opportimity  for  public  comment  be 
given  for  this  rule.  Because  a  notice  of 
proposed  rulemaking  and  an 
opportimity  for  public  comment  are  not 
required  to  be  given  for  this  rule  under 
5  U.S.C.  553  or  by  any  other  law,  the 
requirements  of  the  Regulatory 
Flexibihty  Act  (5  U.S.C.  601  et.  seq.)  are 
not  applicable. 

Paperwork  Reduction  Act  of  1980 

These  regulations  will  impose  no 
information  collection  requirements 
subject  to  the  Paperwork  Reduction  Act 
of  1980. 

Executive  Order  12612 

This  rule  does  not  contain  policies 
with  sufficient  Federalism  implications 
ta  warrant  preparation  of  a  Federalism 
assessment  under  E.O.  12612. 

List  of  Subjects  in  50  CFR  Part  260 

Fees,  Food  grades  and  standards. 
Food  labeling.  Inspection,  Seafood. 

Authority:  7  U.S.C.  1622, 1624  and  16 
U.S.C  742e. 

Dated:  December  4. 1998. 

Andrew  A.  Rosenberg, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

[FR  Doc.  9&-33184  Filed  12-14-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50CFRPart679 

[Docket  No.  980826225-8296-02;  I.D. 
0ei49eC] 

RiN0648-AL50 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Extension  of  the 
Interim  Groundflsh  Observer  Program 
through  2000 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  a  ^nal  rule  to 
implement  a  regulatory  amendment  to 
extend  the  current  groundfish  observer 
coverage  requirements  and 
implementing  regulations  for  the  North 
Pacific  Groundfish  Observer  Program 
(Observer  Program)  that  expire 
December  31, 1998.  This  action  is 
necessary  to  assure  uninterrupted 
observer  coverage  requirements  through 
2000. 

This  action  is  intended  to  accomplish 
the  objectives  of  the  Fishery 
Management  Plan  for  Groundfish  of  the 
Gulf  of  Alaska  and  of  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (FMPs). 
DATES:  Effective  January  1, 1999. 
ADDRESSES:  Copies  of  the 
Environmental  Assessment/Regulatory 
Impact  Review/Final  Regulatory 
Flexibility  Analysis  (EA/RIR/FRFA) 
prepared  for  the  1997  Interim 
Groundfish  Observer  Program,  the  RIR/ 
FRFA  prepared  for  the  1998  Interim 
Groundfish  Observer  Program,  and  the 
RIR/FRFA  prepared  for  this  final 
regulatory  action  may  be  obtained  fi-om 


the  Alaska  Region,  NMFS,  P.O.  Box 
21668,  Juneau,  AK  99802,  Attn:  Lori  J. 
Gravel,  or  by  calling  907-586-7228. 
FOR  FURTHER  INFORMATION  CONTACT:  Sue 
Salveson,  907-586-7228. 
SUPPLEMENTARY  INFORMATION: 
Background 

NMFS  manages  the  U.S.  groundfish 
fisheries  of  the  Gulf  of  Alaska  and  the 
Bering  Sea  and  Aleutian  Islands 
management  area  in  the  Exclusive 
Economic  Zone  under  the  FMPs.  The 
North  Pacific  Fishery  Management 
Council  (Council)  prepared  the  FMPs 
under  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
Regulations  implement  the  FMPs  at  50 
CFR  part  679.  General  regulations  that 
also  pertain  to  U.S.  fisheries  appear  at 
subpart  H  of  50  CFR  part  600. 

In  1996,  the  Council  adopted,  and 
NMFS  implemented,  the  Interim 
Groundfish  Observer  Program.  The 
Interim  Groundfish  Observer  Program 
extended  the  1996  mandatory 
groundfish  observer  requirements 
through  1997  (61  FR  56425,  November 
1, 1996)  and  again  through  1998  (62  FR 
67755,  December  30, 1997).  The  intent 
of  the  Interim  Observer  Program  is  to 
provide  for  the  collection  of  observer 
data  necessary  to  manage  the  Alaska 
groundfish  fisheries  while  the  Council 
develops  a  long-term  program  that 
addresses  concerns  about  observer  data 
integrity,  observer  compensation  and 
working  conditions,  and  equitable 
distribution  of  observer  coverage  costs. 
At  its  June  1998  meeting,  the  Council 
requested  NMFS  to  develop  new 
options  for  an  alternative  infrastructure 
for  the  Observer  Program  that  would  (1) 
better  assure  the  continued  collection  of 
quality  observer  data,  and  (2)  address 
observer  coverage  cost  distribution 
issues  through  a  fee  collection  or 
alternative  funding  mechanism.  The 
Council  also  recognized  that  the 
development  of  measures  to  address 
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4f  ncems  about  the  continued  integrity 

observer  data  and  industry  cost 
distribution  issues  would  take  time  and 
(p^ordination  among  NMFS  staff, 
different  industry  sectors,  and 
Representatives  for  observer  interests.  At 
jtk  June  1998  meeting,  the  (Council 
unanimously  requested  NMFS  to  extend 
il^ugh  2000  the  current  Interim 
Observer  Program. 
[1  On  September  8, 1998,  NMFS 
niblished  a  proposed  rule  in  the 
FJederal  Regtoter  (63  FR  47462)  to 
implement  the  Coundl's  recommended 
ektension  of  the  Interim  Observer 

through  December  31,  2000. 
e  preamble  to  the  proposed  rule 
scussed  NMFS  and  Council  activities 
d  events  that  led  to  the  proposed 
ension  of  this  program.  NMFS 
ivited  comments  on  the  proposed  rule 

ugh  October  8, 1998,  but  did  not 
iceive  any  by  the  end  of  the  comment 
riod. 
A  description  of  the  regulatory 

visions  of  the  Interim  Groimdfish 
observer  Program  was  provided  in  the 
reposed  rule  and  final  rule 
plementing  this  program  (61  FR 

50380,  August  2, 1996;  61  FR  56425, 
lovember  1, 1996)  as  well  as  in  the 
reposed  and  final  rule  that  extended 
the  interim  program  through  1998  (62 
I  R  49198,  September  19, 1997;  62  FR 
(  7755,  December  30, 1997).  Consistent 
\  irith  the  final  rule  extending  the 
( bserver  program  into  1998, 

679.50(i){l)(i)  of  the  final  rule  specifies 
I  lat  observer  contractors  certified  prior 
I  >  January  1,'  1999,  and  providing 
( bserver  services  diuing  1998  will  be 
( xempt  from  the  requirement  to  submit 
i  n  application  for  certification.  The 
i  ntent  of  this  provision  is  to  alleviate  an 
1  innecessary  paperwork  burden  on  those 
I  ibserver  contractors  who  are  certified 
1  ly  NMFS  and  currently  provide 
^  bserver  services.  No  other  changes  to 
I  tie  existing  regulations  are 
:  mplemented  at  this  time. 

Classification 

This  final  rule  has  been  determined  to 
not  significant  for  the  purposes  of 
.0. 12866. 

This  rule  would  extend  without 
ange  existing  coUection-of- 
formation  requirements  subject  to  the 
aperwork  Reduction  Act  (PRA).  The 
( »llection  of  this  information  has  been 
j  ipproved  by  the  Office  of  Management 


and  Bucket  (OMB)  under  OMB  control 
numbers  0648-0318  and  0648-0307. 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  and  no  [>erson  shall  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  PRA,  unless 
that  collection  of  information  displays  a 
ciurently  valid  OMB  control  number. 

NMFS  prepared  a  final  regulatory 
flexibility  analysis  that  consists  of  the 
RIR/FRFA  and  the  preambles  to  the 
proposed  and  final  rules.  A  copy  of  the 
RIR/FRFA  is  available  from  NMFS  (see 
ADDRESSES).  No  comments  on  the  Initial 
Regulatory  FlexibiUty  Analysis  were 
received  dtuing  the  public  comment 
period  on  the  proposed  rule.  NMFS  has 
determined  that  this  final  rule  could 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Alternatives  that  addressed  modifying 
reporting  requirements  for  small  entities 
or  the  use  of  performance  rather  than 
design  standards  for  small  entities  were 
not  included  in  the  analysis  because 
such  alternatives  are  not  relevant  to  the 
proposed  action  and  would  not  mitigate 
impacts  on  small  entities.  Allowing 
exemptions  for  small  entities  would  not 
be  appropriate  because  the  objective  to 
assure  uninterrupted  observer  coverage 
requirements  through  2000  would  not 
be  achieved. 

However,  this  action  does  include 
measures  that  will  minimize  the 
significant  economic  impacts  of 
observer  coverage  on  a  least  some  small 
entities.  Vessels  less  than  60  ft  (18.3  m) 
length  overall  (LOA)  are  not  required  to 
carry  an  observer  while  fishing  for 
groimdfish.  Vessels  between  60  ft  (18.3 
m)  and  125  ft  LOA  have  lower  levels  of 
observer  coverage  than  those  for  vessels 
over  125  ft  (38.1  m)  LOA.  These 
measures,  which  have  been 
incorporated  into  the  requirements  of 
the  North  Pacific  Groundfish  Observer 
Program  since  its  inception  in  1989, 
effectively  mitigate  the  economic 
impacts  on  some  small  entities  without 
adversely  affecting  the  implementation 
of  the  conservation  and  management 
responsibiUties  imposed  by  the  FMPs 
and  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  finds  there  is  good 
cause  under  the  authority  contained  in 
5  U.S.C.  553(d)  to  waive  the  30-day 
delay  in  effectiveness  because  this  rule 


is  not  establishing  any  new 
requirements  with  which  affected 
parties  must  come  into  compliance.  As 
such,  there  is  no  need  for  a  delay  in 
effective  date.  This  rule  will  become 
effective  on  January  1, 1999,  at  the 
expiration  of  the  existing  rule. 

List  of  Sub)ects  in  50  CFR  Part  679 

Alaska,  Fisheries,  Reporting  and    . 
recordkeeping  requirements. 

Dated:  December  9, 1998. 
Andrew  Rosenberg, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  pari  679  is  amended 
as  follows: 

PART  679-FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  50  CFR 
part  679  continues  to  read  as  follows: 

Authoritjr:  16  U.S.C.  773  et  seq..  1801  et 
seq.,  and  3631  et  seq. 

2.  In  §  679.50,  the  section  heading  and 
paragraphs  (i)(l)(i)  and  (i)(l)(iii)  are 
revised  to  read  as  follows: 

f  679.50    Qroundftoli  ObMrvar  Program 
applicable  through  D«»inb«r  31, 200a 

•  •        •        <t        • 

(i)  •  •  ' 

(1)  *  •  • 

(i)  Application.  An  applicant  seeking 
to  become  an  observer  contractor  must 
submit  an  appUcation  to  the  Regional 
Administrator  describing  the  appUcant's 
ability  to  carry  out  the  responsibiUties 
and  duties  of  an  observer  contractor  as 
set  out  in  paragraph  (i)(2)  of  this  section 
and  the  arrangements  and  methods  to  be 
used.  Observer  contractors  who  were 
certified  prior  to  January  1, 1999,  and 
who  have  provided  observer  services 
diuing  1998  are  exempt  fit>m  this 
requirement  to  submit  an  application 
and  are  certified  for  the  terra  specified 
in  paragraph  (i)(l)(iii)  of  this  section. 

•  •        •        •        • 

(iii)  Term.  Observer  contractore  will 
be  certified  through  December  31.  2000. 
NMFS  can  decertify  or  suspend  observer 
contractors  pursuant  to  paragraph  (j)  of 
this  section. 

•  •        •        •        • 

|FR  Doc.  98-33186  Filed  12-14-98,  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  35 

RIN  3150-nAC42 

Comprehensive  Quality  Assurance  in 
Medical  Use  and  a  Standard  of  Care; 
Correction 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Advance  notice  of  proposed 
rulemaking:  Withdrawal;  Correction. 

SUMMARY:  This  document  corrects  a 
notice  appearing  in  the  Federal  Register 
on  December  2, 1998  (63  FR  66496),  that 
withdraws  an  advance  notice  of 
proposed  rulemaking  that  requested 
public  comments  on  questions  related  to 
comprehensive  quality  assurance  and  a 
standard  of  care  in  medical  uses  of 
byproduct  material.  This  action  is 
necessary  to  correct  an  erroneous 
telephone  number. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  L.  Meyer,  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  telephone  (301)  415- 
7162. 

SUPPLEMENTARY  INFORMATION: 

On  page  66496,  in  the  center  column, 
under  the  ADDRESSES  section,  the 
telephone  number,  "(202)  512-2249"  is 
corrected  to  read  "(202)  634-3273." 

Dated  at  Rockville,  Maryland,  this  10th  day 
of  December,  1998. 

For  the  Nuclear  Regulatory  Commission. 
David  L.  Meyer, 

Chief,  Rules  and  Directives  Branch.  Division 

of  Administrative  Services,  Office  of 

Administration. 

(PR  Doc.  98-33209  Filed  12-14-98;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  50 
RIN  3150-AF04 

Steam  Generator  Tube  Integrity  for 
Operating  Nuclear  Power  Plants; 
Correction 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Prqposed  rule:  Withdrawal; 

Correction. 


SUMMARY:  This  document  corrects  a 
notice  appearing  in  the  Federal  Register 
on  December  2, 1998  (63  FR  66496),  that 
withdraws  a  notice  of  proposed 
rulemaking  that  requested  public 
comments  pertaining  to  steam  generator 
tube  integrity.  This  action  is  necessary 
to  correct  an  erroneous  telephone 
number. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  L.  Meyer,  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  telephone  (301)  415- 
7162. 

SUPPLEMENTARY  INFORMATION:  On  page 
66496.  in  the  third  column,  under  the 
ADDRESSES  section,  the  telephone 
number,  "(202)  512-2249"  is  corrected 
to  read  "(202)  634-3273." 

Dated  at  Rockville,  Maryland,  this  10th  day 
of  December,  1998. 

For  the  Nuclear  Regulatory  Commission. 
David  L.  Meyer, 

Chief,  Rules  and  Directives  Branch,  Division 
of  Administrative  Services,  Office  of 
Administration. 

[FR  Doc.  98-33205  Filed  12-14-98;  8:45  am] 
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on  December  2, 1998  (63  FR  66497),  that 
withdraws  a  notice  of  proposed 
rulemaking  that  requested  public 
comments  on  proposed  amendments  to 
its  regulations  that  would  have  required 
licensees  for  commercial  nucleetr  power 
reactors  to  report  to  the  NRC.  plant- 
specific  summary  reliability  and 
availability  data  for  certain  risk- 
significant  systems  and  equipment.  This 
action  is  necessary  to  correct  an 
erroneous  telephone  number. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  L.  Meyer,  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  telephone  (301)  415- 
7162. 

SUPPLEMENTARY  INFORMATION:  On  page 
66498,  in  the  first  column,  in  the  third 
line  fi-om  the  top,  the  telephone  number, 
"(202)  512-2249"  is  corrected  to  read 
"(202) 634-3273." 

Dated  at  Rockville,  Maryland,  this  10th  day 
of  December,  1998. 

For  the  Nuclear  Regulatory  Commission. 
David  L.  Meyer, 

Chief,  Rules  and  Directives  Branch,  Division 
of  Administrative  Services,  Office  of 
Administration. 

[FR  Doc.  98-33207  Filed  12-14-98;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  50 
RIN  3150-AF33 

Reporting  Reliability  and  Availability 
Information  for  Risk-Significant 
Systems  and  Equipment;  Correction 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  proposed  rulemaking: 

Withdrawal;  Correction. 


SUMMARY:  This  document  corrects  a 
notice  appearing  in  the  Federal  Register 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  60 
RIN  3150^003 

Elimination  of  Inconsistencies 
Between  NRC  Regulations  and  EPA 
High-Level  Waste  Standards; 
Correction 

AGENCY:  Nuclear  Regulatory 

Commission. 

action:  Proposed  rule:  Withdrawal; 

Correction. 

SUMMARY:  This  document  corrects  a 
notice  appearing  in  the  Federal  Register 
on  December  2, 1998  (63  FR  66498).  that 
withdraws  a  notice  of  proposed 
rulemaking  that  would  have  eliminated 
several  inconsistencies  with  the  generic 
Environmental  Protection  Agency 
standards  to  be  developed  for  the 
disposal  of  high-level  waste  in  deep 
geologic  repositories.  This  action  is 
necessary  to  correct  an  erroneous 
telephone  number. 
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Fqi^  FURTHER  INFORMA-nON  CONTACT: 
David  L.  Meyer,  Chief,  Rules  and 
Directives  Branch,  Division  of 
Aibninistrative  Services,  Office  of 
AJininistration,  telephone  (301)  415- 
7ii2. 

SUPPLEMENTARY  INFORMATION:  On  page 
6^98,  in  the  third  column,  under  the 
AlM)RESSES  section,  the  telephone 
niikber.  "(202)  512-2249"  is  corrected 
tJfead  "(202)  634-3273." 

bror  the  Nuclear  Regulatory  Qiinmission. 

jbated  at  Rockville,  Maryland,  this  10th  day 
ofi^)ecember,  1998. 

id  L.  Meyer, 

lief.  Rules  and  Directives  Bmnch,  Division 
of  Administrative  Services.  Office  of 
Atpkninistiation. 

Irti  Doc.  98-33210  Filed  12-14-98;  8:45  am} 
BlUMQ  CODE  7M0-01-P 


FEDERAL  RESERVE  SYSTEM 


\ 


I^CFR  Part  229 

gulation  CC;  Docket  No.  R-1031] 

^ailability  of  Funds  and  Collection  of 
;ks 

icy:  Board  of  Governors  of  the 
eral  Reserve  System. 

Advance  notice  of  proposed 
emaking. 


.     iRY:  The  Board  requests  comment 
the  potential  benefits  and  drawbacks 
.  a  modification  to  its  Regulation  CC, 
tVailability  of  Funds  and  Collection  of 
tecks,  that  would  shorten  the 
_^^ximum  hold  for  many  nonlocal 
checks.  This  modification  would 
sborten  the  availabiUty  schedule  for 
nonlocal  checks  from  five  to  four 
btisiness  days  except  that  a  depositary 
rank  could  retain  a  five-day  schedule 
for  categories  of  nonlocal  checks  for 
which  it  certifies  that  it  does  not  receive 
aj  sufficient  proportion  of  returned 
dUecks  within  four  business  days.  This 
ptoposal  is  one  of  several  alternative 
I  ilodifications  to  the  nonlocal  check 
e  ^labiUty  schedule  that  the  Board  is 
c  onsidering.  The  Board  may  request 
c  omment  on  this  or  alternative 
I  ]  edifications  in  a  future  notice  of 
I II  oposed  rulemaking  after  analyzing  the 
( ( imments  received  in  response  to  this 
notice. 

1 1/  kTES:  Comments  must  be  submitted  on 
( 1  before  March  15, 1999. 
/  J  >DRESSES:  Comments,  which  should 
If  fer  to  Docket  No.  R-1031,  may  be 
nailed  to  Ms.  Jennifer  Johnson, 


Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  Street  and 
Constitution  Avenue,  N.W.,  Washington 
DC  20551.  Comments  may  also  be 
delivered  to  the  Board's  mail  room 
between  8:45  a.m.  and  5:15  p.m.  on 
weekdays  and  to  the  security  control 
room  at  all  other  times.  The  mail  room 
and  the  security  control  rooms  are 
accessible  from  the  courtyard  entrance 
on  20th  Street  between  Constitution 
Avenue  and  C  Street,  N.W.  Comments 
will  be  available  for  inspection  and 
copying  by  members  of  the  public  in  the 
Freedom  of  Information  Office,  Room 
MP-500,  between  9:00  a.m.  and  5:00 
p.m.  weekdays,  except  as  provided  in 
Section  261.14  of  the  Board's  Rules 
Regarding  Availability  of  Information. 
FOR  FURTHER  INFORMATION  CONTACT:  Jack 
K.  Walton  II,  Manager,  Check  Payments 
Section  (202/452-2660)  or  Michele 
Braim,  Project  Leader  (202/452-2819), 
Division  of  Reserve  Bank  Operations 
and  Payment  Systems.  For  the  hearing 
impaired  only,  contact  Diane  Jenkins, 
Telecommunications  Device  for  the  Deaf 
(TDD)  (202/452-3544). 
SUPPLEMENTARY  INFORMATION: 

I.  Overview 

As  a  resiilt  of  concerns  about  some 
banks'  practice  of  delaying  funds 
availabiUty  by  placing  holds  on  the 
proceeds  of  checks  deposited  into 
customers'  transaction  accounts. 
Congress  passed  the  Expedited  Funds 
AvailabiUty  Act  (EFAA)  in  1987  (12 
U.S.C.  4001-4010).'  The  EFAA  specifies 
maximum  time  limits  on  the  holds  that 
banks  may  place  on  funds  deposited 
into  transaction  accounts. 

Prior  to  enactment  of  the  EFAA,  some 
banks  had  argued  that  their  availability 
schedules  reflected  the  time  needed  for 
the  collection  and  retvun  of  checks  that 
were  not  paid  and  provided  a  measure 
of  protection  against  the  risk  that  the 
bank  could  not  recover  funds  from  the 
depositor  if  those  funds  had  already 
been  withdrawn  from  the  depositor's 
account.  To  balance  depositors'  interest 
in  receiving  prompt  access  to  their 
funds  with  banks'  abiUty  to  manage 
their  risks.  Congress  required  the  Board 
to  reduce  the  EFAA's  funds  availabiUty 
schedules  to  as  short  a  time  as  possible 
and  equal  to  the  period  achievable 
imder  the  improved  check  clearing 
system  for  a  receiving  depository 


institution  to  reasonably  expect  to  learn 
of  the  nonpayment  of  most  items  for 
each  category  of  checks.  (12  U.S.C. 
4002(d)) 

The  Board's  Regulation  CC  (12  CFR 
part  229),  which  implements  the  EFAA, 
includes  maximum  availabiUty 
schedules  for  funds  deposited  into 
transaction  accounts  as  well  as 
provisions  designed  to  accelerate  the 
check  return  system.  Currently,  funds 
deposited  by  most  nonlocal  checks 
(checks  payable  by  banks  located  in 
difiierent  check  processing  regions  than 
the  depositary  bank)  must  be  made 
available  for  withdrawal  within  five 
business  days  (five-day  availability).^ 
The  Board  is  investigating  whether  it 
would  be  appropriate  to  define  separate  ~ 
categories  for  vuious  types  of  nonlocal 
chedcs  so  that  it  can  assign  maximum 
availability  schedules  to  these  categories 
of  nonlocal  checks.  These  categories 
would  be  designed  to  preserve  hold 
periods  as  a  fraud-protection  tool  while 
providing  depositors  earUer  access  to 
their  funds.  Analysis  of  available  data 
suggests  that  several  alternative 
methods  for  defining  categories  of 
nonlocal  checks  might  reasonably  meet 
the  Congressional  mandate.  Several  of 
these  alternatives  rely  on  data  collected 
by  the  Reserve  Banks.  One  alternative 
reUes  on  data  coUected  by  depositary 
banks  that  elect  to  use  the  full  five-diay 
hold  period  for  some  nonlocal  checks. 

The  purpose  of  this  notice  is  to  gather 
information  on  the  potential  benefits 
and  drawbacks  of  this  latter  alternative 
for  assigning  availabiUty  schedules  to 
categories  of  checks  because  it  reUes  on  . 
a  self-certification  procedure  that  difiiers 
from  the  approach  the  Board  has 
previously  used  in  Regulation  CC.  Based 
on  its  analysis  of  the  comments  to  this 
notice,  the  Bocud  will  assess  the 
feasibility  of  this  method  and  may 
request  comment  on  one  or  more 
specific  regulatory  proposals  to  modify 
the  nonlocal  check  availability 
schedule. 


■  As  used  in  this  notice  and  in  Regulation  CC.  the 
tenn  bank  includes  commercial  banks,  savings 
institutions,  and  credit  unions.  Depositary  bank 
refers  to  the  t>ank  of  first  deposit  (see  12  CFR 
$229.2  (e)  and  (o)). 


>  Under  Regulation  CC'*  temporary  availability 
schedule,  which  was  in  effect  from  September  1. 
198a.  through  August  31. 1990,  funds  deposited  by 
most  nonlocal  checks  had  to  be  made  available  for 
withdrawal  within  seven  business  days.  Other  than 
the  change  from  the  temporary  to  the  current, 
permanent  schedule,  the  EFAA's  nonlocal  check 
availability  schedules  have  not  been  modified  since 
the  EFAA  was  enacted.  During  this  period,  the 
Federal  Reserve  has  consolidated  several  of  its 
check  processing  regions,  listed  in  Regulation  CC't 
Appendix  A,  which  has  resulted  in  some  checks 
being  reclassified  from  nonlocal  to  local.  Thus,  the 
availability  that  must  be  accorded  to  some  deposit* 
has  improved. 
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n.  Background 

Wheo  Congress  established  the  EFAA 
funds  availability  schedules,  it 
attempted  to  balance  banks'  concerns 
about  managing  their  risk  with 
consumers'  concerns  about  the 
availability  of  their  funds.  Congress 
recognized  that  banks  would  be  exposed 
to  risks  if  they  were  required  to  make 
funds  available  before  they  had  a 
reasonable  opportunity  to  leam  of  the 
retiun  of  an  unpaid  check. 

Congress's  1987  Conference  Report  on 
the  EFAA  tied  availability  schedules  to 
banks'  ability  to  reasonably  expect  to 
leam  of  the  nonpayment  of  a  significant 
number  of  checks.  The  Report  suggested 
that  if  improvements  in  the  check 
clearing  system  make  it  possible  for 
two-thirds  of  the  items  in  a  category  of 
checks  to  meet  this  test  in  a  shorter 
period  of  time,  then  the  Federal  Reserve 
must  shorten  the  schedules 
accordingly.3  The  Board  has  considered 
this  "two-thirds  test"  in  evaluating 
alternative  amendments  to  Regulation 
CC  that  would  implement  the  statutory 
requirement  for  shortened  availability 
schedules  for  nonlood  checks. 

The  Conference  Report  also 
recognized  that  geographic  proximity  or 
transportation  arrangements  between 
check  processing  regions  would  permit 
the  Federal  Reserve  to  provide  shorter 
times  than  the  general  schedule  for 
nonlocal  checks  would  require.  The 
Conference  Report  noted  that  shorter 
times  would  be  possible  for  checks 
transported  between  such  nearby 
territories  as  New  York  City  and  Jericho. 
Long  Island,  and  for  checks  transported 


between  banks  in  cities  with  Federal 
Reserve  check  processing  ofBces,  such 
as  banks  in  Boston  and  San  Francisco.* 
The  Board  recognized  regional 
differences  in  the  times  needed  to  retiun 
checks  in  Regulation  CC  by  establishing 
appendix  B-1  under  the  temporary 
schedule  and  appendix  B-2  under  the 
permanent  schedule.'  Appendix  B-1 
identified  Federal  Reserve  check 
processing  regions  in  which  depositary 
banks  were  required  to  make  funds  fit>m 
specified  nonlocal  checks  available 
within  four  or  five  business  days  fiv>m 
the  day  of  deposit,  compared  with  the 
seven  business  days  otherwise 
applicable  under  the  temporary 
schedule.  Appendix  B-2  provided  a 
similar  listing  for  nonlocal  checks  for 
which  proceeds  must  be  mcde  available 
within  three  business  days  fit>m  the  day 
of  deposit  rather  than  the  five  days 
otherwise  applicable  under  the 
permanent  schedule.^ 

m.  Shortening  the  Nonlocal  dieck 
Availability  Schedule 

The  Board  is  currently  considering 
whether  the  check  clearing  system  has 
improved  sufficiently  to  warrant 
amending  Regulation  CC  to  require  that 
funds  deposited  by  nonlocal  checks  be 
made  available  earlier  than  now 
provided.  The  legislative  history  does 
not  indicate  whether  the  Board  should 
interpret  the  two-thirds  test  precisely, 
and  the  EFAA  requirement  that  the 
Board  reduce  maYimnm  holds  to  as 
short  a  time  as  possible  in  which  a  bank 
could  reasonably  expect  to  leam  of  the 
nonpayment  appears  to  provide  the 
Board  with  some  discretion.  The  Board 


is  also  exploring  various  methods  that 
are  reasonable  and  cost  effective  for 
defining  categories  of  nonlocal  checks 
for  the  purposes  of  determining 
appropriate  funds  availability 
schedules. 

A.  Returned  Check  Surveys 

The  Board  drew  on  data  from  four 
surveys  to  determine  whether  it  would 
be  appropriate  to  reduce  the  nonlocal 
hold  period.  In  1996.  the  Board's 
comprehensive  survey  of  check-fraud 
losses  at  banks  asked  respondents  to 
indicate  the  proportion  of  returned 
checks  that  they  typically  received  on 
each  business  day  following  the  initial 
deposit  of  a  check  (1996  bank  survey). 
In  conjimction  with  that  check-fraud 
study.  Federal  Reserve  staff  also 
collected  detailed  data  from  a  sample  of 
checks  processed  during  one  week 
through  the  Federal  Reserve  Banks 
(1996  Reserve  Bank  survey).''  In  1997, 
Federal  Reserve  staff  repeated  the 
Reserve  Bank  survey  for  six  weeks  and 
thereby  increased  the  number  of 
nonlocal  retiuned  checks  sampled 
compared  with  the  prior  siuvey  (1997 
Reserve  Bank  survey).*  The  results  of 
the  1997  siuvey  were  generally 
consistent  with  those  of  the  1996 
survey.  For  historical  comparison,  the 
Board  also  reviewed  a  survey  of  checks 
retiuned  through  the  Reserve  Banks 
conducted  shortly  after  the 
implementation  of  Regulation  CC  (1990 
Reserve  Bank  survey).'  The  table  below 
summarizes  the  average  nonlocal  return 
cycles  observed  in  the  1990. 1996.  and 
1997  surveys. 


Cumulative  Percentage  of  ^k)NLOCAL  Checks  Returned  Within  Number  of  Business  Days 


3  business  days 

4  business  days 

5  business  days „ „ 

Numbsf  of  nonlocal  checks  sanijjted 


1997  reserve 
bank  survey^ 


27.8 
59.9 
82.8 
31.646 


1996  reserve 
banksunwy* 


33.3 
64.1 
83.3 
5.707 


1996  bank  sur- 
vey 


32.0 
64.9 
84.3 
2773 


1990  reserve 
bank  survey 


21.0 
47.0 
73.0 
n.a 


Percent  im- 
provement 
1990-97 


32.4 
27.5 

13.4 
aa 


cent 


serve 


In  the  1996  and  1997  surveys,  over 
eighty  percent  of  nonlocal  unpaid 
checks  were  retumed  to  the  depositary 


'H.R.  Conf.  Rep.  No.  100-261.  at  179  (1987). 

*H.R.  Conf.  Rep.  No.  100-261,  at  179  (1987). 

'Appendix  B-1  was  removed  and  appendix  B-2 
was  redesignated  as  appendix  B  in  1995  (60  FR 
51669,  Oct  3, 1995). 

*  Locations  were  included  in  these  appendixes 
based  on  an  infonnal  survey  of  the  transportation 


bank  within  the  maximum  availability 
period  of  five  business  days,  up  bom  73 
percent  in  1990.  The  percentage  of 

arrangements  that  existed  when  Regulation  CC  was 
developed. 

'  Report  to  the  Congress  on  Funds  Avaihbility 
Schedules  and  Check  Fraud  at  Depository 
InsUtutions  (Board  of  Governors  of  the  Federal 
Reserve  System,  October  1996). 

•The  1997  survey  was  designed  to  provide  a 
sufficient  number  of  checks  to  estimate  the 
proportion  of  nonlocal  checks  retumed  within  four 


nonlocal  checks  returned  unpaid  within 
four  business  days  ranged  from  60  to  65 
percent  in  the  1996  and  1997  surveys. 


and  five  days  nationwide.  The  sample  was  not 
intended  to  provide  statistically  valid  result* 
between  each  possible  pairing  of  check  processing 
regions  throughout  the  country  (previously 
unpublished  1997  Reserve  Bank  daU). 

•  Beport  to  Confess  Under  the  Expedited  Funds 
AvailabiUty  Act  (Board  of  Governors  of  the  Federal 
Reserve  System,  March  1990). 
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ro  j^ly  a  30  percent  improvement  over 
19^  Although  returns  within  four  days 
regained  sli^tly  below  two-thirds, 
th^y  were  close  to  that  threshold.  The 
survey  results  suggest  that  it  may  be 
appropriate  for  the  Board  to  reduce 
availability  schedules  for  all  or  some 
categories  of  nonlocal  checks  from  five 
bui^iness  days  to  four.  ><> 

B.  Alternative  Approaches 

In  developing  guidelines  to  identify 
caitbgories  of  nonlocal  checks  that  could 
be  subject  to  shorter  availability 
sdhedules,  the  Board  sought  to  define  as 
precisely  as  possible  those  check 
cat)egories  returned  to  the  depositary 
b^^k  in  fewer  than  five  days  at  least 
tv^0-thirds  of  the  time,  taking  into 
consideration  the  practical  limitations 
of  the  data  collection  needed  to  support 
the  categorization.  Identifying  a  large 
n^ber  of  categories  of  nonlocal  checks 
shbuld  increase  the  likelihood  that  the 
checks  are  accurately  categorized  based 
on  when  they  are  returned.  The  greater 
accuracy  afforded  by  a  large  number  of 
categories  would  lower  the  risk  that  a 
p^icular  check  would  have  to  be  made 
available  before  it  would  normally  be 
retxu-ned.  Similarly,  a  higher  degree  of 
accuracy  would  increase  the  probability 
that  customers  would  receive  faster 
aykilability  for  those  checks  that  are 
normally  returned  within  fewer  than 
five  days.  Thus,  a  large  number  of 
c^egories  of  nonlocal  checks  should 
pjipvide  a  better  balance,  as  sought  by 
Gbngress,  between  banks'  needs  to 
menage  their  fraud-loss  risk  and  their 
customers'  interests  in  having  as  early 
ess  to  their  funds  as  possible, 
be  Board  has  been  exploring 
Itemative  approaches  for  defining 
ipropriately  precise  categories  of 
inlocal  checks  that  should  receive 
rlier  availability.  These  approaches 
_^e  from  categorizing  the  almost  2,000 
pdssible  pairs  of  check  processing 
regions  to  a  more  aggregated  approach 
t^t  would  group  nonlocal  chedcs  into 
d^ly  three  categories  nationwide  based 
6i  the  availability  zone  (city,  RCPC,  or 
country)  of  the  paying  bank. ' '  Each 


approach  recognizes  the  roles  of 
geographic  proximity  and  transportation 
arrangements  in  the  check  clearing  and 
return  cycle.  It  is  not  clear,  however, 
what  might  be  the  most  appropriate 
(reasonable  and  cost  effiactive)  way  to 
identify  those  categories  of  nonlocal 
checks  that  should  receive  earlier 
availability.  Collecting  data,  however,  to 
support  a  valid  analysis  of  return  cycles 
for  nonlocal  checks  becomes 
increasingly  expensive  and,  in  some 
cases,  impractical  as  the  number  of 
categories  increases. '^ 

The  Board  is  considering  reducing  the 
availability  schedules  for  nonlocal 
checks  from  five  to  four  business  days 
but  permitting  an  individual  bank  to 
delay  funds  availability  for  a  particular 
category  of  nonlocal  check  for  five 
business  days  if  it  certifies  that  it  does 
not  receive  at  least  two-thirds  of 
nonlocal  returned  checks  in  that 
category  within  fewer  than  five  days. 
This  approach  would  match  the  bank's 
actual  return  experience  for  nonlocal 
checks  with  permitted  availability 
schedules  more  precisely  than  any 
approadi  that  relies  on  data  that  the 
Reserve  Banks  could  collect.  Under  this 
alternative,  banks  that  wished  to  use  a 
five  business  day  availability  schedule 
for  a  category  of  checks  would  be 
required  to  conduct  their  own  periodic 
data  collection,  based  on  criteria  that 
would  be  included  in  Regulation  CC, 
and  to  certify  that  they  do  not  receive 
at  least  two-thirds  of  that  category  of 
nonlocal  returned  checks  in  fewer  than 
five  days."  The  bank's  primary 


loThe  General  Accounting  Office  (GAO)  recently 
iducted  a  study  to  identify,  among  other  things, 
•iietber  electronic  check  presentment  affects  the 
letigth  of  time  necessary  for  a  dishonored  check  to 
ba  returned  to  the  depositary  bank.  The  GAO 
concluded  that  the  check  return  performance  of 
dltoctronically  presented  nonlocal  checks  was  not 
vary  different  from  that  of  physically  presented 
(Jhecks.  (U.S.  General  Accounting  Office,  GAO 
ftfport,  Betail  Payment  Issues:  Experience  with 
ffertronic  Check  Presentment.  (July  14. 1998)). 

I"  In  general,  nonlocal  checks  payable  by  banks 
1  ocated  closest  to  Federal  Reserve  check  processing 
I  iffices  are  returned  fastest.  Nonlocal  checks  payable 
I  ij  banks  located  further  away  require  somewhat 

I  i  ore  time.  The  first  four  digits  of  the  routing 

I I  unbar  (the  routing  symbol)  on  every  check 


identify  the  location  of  the  paying  bank  in 
relationship  to  the  local  Federal  Reserve  office.  The 
locations  are  organized  roughly  in  concentric 
circles.  City  checks  are  payable  by  banks  located 
relatively  close  to  a  Federal  Reserve  office.  RCPC 
checks  are  payable  by  banks  located  somewhat 
further  from  a  Federal  Reserve  office,  and  country 
checks  are  payable  by  banks  even  more 
geographically  remote.  Only  eight  of  forty-four 
check  processing  regions  have  country  availability 
zones. 

<i  While  the  alternatives  thus  Car  analyzed  rely  on 
data  collected  from  nonlocal  checks  returned 
through  a  Federal  Reserve  Bank,  the  resulu  of  the 
1996  bank  and  the  1996  Reserve  Bank  surveys 
suggest  that  there  is  little  difference  between 
nonlocal  return  times  for  checks  returned  through 
the  Reserve  Banks  and  for  all  nonlocal  returned 
checks. 

"If  a  bank  imposes  an  exception  hold  on  a 
customer's  deposit  in  accordance  with  8  229.13,  it 
may  extend  the  time  within  which  it  is  required  to 
make  funds  available  for  withdrawal  by  a 
reasonable  period.  Regulation  CC  deems  a  six  . 
business  day  extension  of  its  nonlocal  check 
available  schedule  to  be  reasonable;  a  longer 
extension  may  be  raasonable,  but  the  bank  has  the 
burden  of  so  establishing.  This  safe-harbor 
extension  would  be  added  to  the  four-day  nonlocal 
check  schedule  or  to  the  five-day  schedule  for  those 
categories  of  nonlocal  checks  that  a  bank  certifies 
are  eligible  for  the  longer  hold. 

A  bank  that  has  a  policy  of  generally  making  • 
deposited  funds  available  for  withdrawal  sooner 


supervisor  would  be  responsible  for 
reviewing  the  self-certification  and 
supporting  data. 

Permitting  a  bank  to  certify  that  it 
qualifies  to  use  five-day  availability 
schedules  for  some  categories  of 
nonlocal  checks  gives  it  the  flexibility  to 
weigh;  (1)  the  costs  of  collecting  data 
with  which  to  certify  that  it  should  be 
permitted  to  hold  certain  categories  of 
nonlocal  checks  for  five  days,  (2)  the 
fraud  risk  associated  with  its  hold 
policy,  and  (3)  the  customer  benefits  of 
that  policy.  If  a  bank  determines,  for 
example,  that  the  administrative  cost 
associated  with  demonstrating  that 
certain  categories  of  nonlocal  checks 
should  be  subject  to  five-day  availability 
and  the  resulting  increased  complexity 
of  its  availability  schedules  outweighs 
the  incremental  fraud  protection,  then  it 
could  simply  adopt  a  four-day  or  shorter 
schedule  for  all  of  its  nonlocal  check 
deposits.'* 

IV.  Request  for  Comment 

The  Board  requests  comment  on  the 
benefits  and  drawbacks  of  modifying 
Regulation  CC  to  shorten  the  availability 
schedule  for  nonlocal  checks  from  five 
business  days  to  four  unless  a 
depositary  bank  certifies  that  it  does  not 
receive  most  of  its  nonlocal  returned 
checks  in  fewer  than  five  business  days. 
Commenters'  overall  perspectives  on  the 
issues  raised  in  this  notice  as  well  as 
their  answers  to  the  specific  questions 
listed  below  will  be  useful  in  the 
Board's  analysis  of  the  alternative 
approaches  to  modify  the  nonlocal 
check  availability  schedules.  Comments 
will  help  the  Board  balance  consumers' 
interests  in  receiving  access  to  their 
funds  and  banks'  interest  in  minimizing 
check-fraud  losses  and  will  help  the 
Board  develop  an  appropriate  method  to 
implement  Congress's  directive  to 
improve  funds  availability  to  match 
improvements  in  the  check  clearing 
system. 

The  Board  does  not  plan  to 
implement  any  changes  to  Regulation 
CC's  nonlocal  check  availability 
schedules  prior  to  the  spring  of  2000  so 
that  banks  can  minimize  changes  to 


than  required  may  extend  the  hold  up  to  the  time 
allowed  by  the  regulation  on  a  case-by-case  basis. 
(Under  S  229.16(c).  a  bank  must  provide  a  notice 
when  funds  from  a  particular  deposit  will  not  be 
available  by  the  time  a  bank  generally  make  funds 
available  for  withdrawal.)  A  bank  would  be 
permitted  to  hold  a  nonlocal  check  on  a  case-by- 
case  basis  up  to  five  business  days  for  those 
categories  of  nonlocal  checks  that  the  bank  certifies 
are  eligible  for  the  longer  hold. 

"The  Board's  1996  check-fraud  study  found  that 
70  percent  of  banks  make  funds  deposited  by 
nonlocal  checks  available  to  their  customers  earlier 
than  Regulation  CC  now  requires,  fleport  to  the 
Congress  on  Funds  Availability  Schedules  and 
Check  Fraud  at  Depository  Institutions,  p.  39. 
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their  internal  systems  during  the  period 
surrounding  the  century  rollover. 

A.  Defining  Categories  of  Checks 

For  the  piupose  of  assigning 
availability  sdiedules,  the  Board  is 
exploring  several  methods  for 
categorizing  nonlocal  checks  that  rely 
on  the  check  processing  region  and  the 
availability  zones  in  which  banks  are 
located.  Because  proximity  and 
transportation  infrastructure  afiiect  the 
time  period  needed  to  present  and 
return  nonlocal  checks,  the  Board  is 
considering  several  possible  methods  to 
define  categories  of  nonlocal  checks, 
including: 

(a)  Pairs  of  check  processing  regions, 
for  example  checks  deposited  at  banks 
in  the  Columbus  check  processing 
region  and  payable  by  banks  located  in 
the  Utica  check  processing  region; 

(b)  The  check  processing  region  of  the 
depositary  bank  and  the  availability 
zone  of  the  paying  bank,  for  example 
checks  deposited  at  banks  in  the 
Columbus  check  processing  region  and 
payable  by  nonlocal  banks  in  dty 
availability  zones;  and 

(c)  The  availability  zone  of  the  paying 
bank,  regardless  of  the  location  of  the 
depositary  bank,  that  is,  any  check 
payable  by  a  nonlocal  bank  located  in  a 
city  availability  zone. 

Regulation  CC  could  be  modified  to 
define  appropriate  categories  of 
nonlocal  checks  for  the  analysis  of 
retiuTi  cycles.  Alternatively,  the 
regulation  could  permit  banks  to  define 
their  own  categories,  perhaps  within 
some  guidelines. 

1.  Should  Regulation  CC  define 
categories  of  checks  for  which  a  bank 
could  certify  that  it  should  be  permitted 
to  hold  funds  for  five  days?  If  yes,  what 
categories  would  be  appropriate?  If  not, 
should  a  bank  be  permitted  to  define  its 
own  categories  or  select  from  among  a 
variety  of  categories? 

2.  Given  the  pace  of  change  in  the 
improvement  of  the  check  clearing 
system,  how  frequently  should  a  bank 
be  required  to  re-certify  that  it  should  be 
permitted  to  withhold  the  funds 
availability  of  a  category  of  nonlocal 
returned  checks  for  five  business  days? 
Every  two  years?  Every  five  years?  Some 
other  time  period? 

B.  Bank  Hold  Policies 

3.  If  this  approach  is  adopted,  to  what 
extent  will  banks  use  the  certification 
process  to  continue  placing  five-day 
holds  on  certain  categories  of  nonlocal 
checks  to  protect  themselves  against 
some  chedc-^fraud  losses? 


C.  Data  Collection  and  Statistical 
Significance 

Under  the  approach  being  considered 
in  this  notice,  the  Board  anticipates 
requiring  banks  to  use  the  two-thirds 
test  indicated  by  Congress  to  assess 
whether  a  category  of  nonlocal  checks  at 
a  bank  should  be  subject  to  four-  or  five- 
day  availability.  Banks  that  choose  to 
hold  some  categories  of  checks  for  five 
business  days  would  be  required  to 
collect  representative  data  that 
demonstrates  that,  for  those  categories 
of  checks,  they  do  not  receive  two-thirds 
of  the  returned  nonlocal  checks  within 
four  business  days. 

4.  What  information  should  a  bank  be 
required  to  collect  to  certify  that  it  does 
not  receive  at  least  two-thirds  of  a 
category  of  nonlocal  returned  checks 
within  foitf  business  days?  What  would 
constitute  representative  data  for  a  bank 
and  over  what  period  should  it  be 
collected?  What  procediu-es  would 
reasonably  ensure  that  a  bank 
appropriately  certifies  that  it  is  eligible 
to  use  five-day  holds?  Should  the  same 
methodology  apply  to  small,  medium, 
and  large  banks? 

5.  Do  banks  currently  collect  the  data 
needed  for  certification? 

D.  Consumer  Disclosures 

Section  22g.l6(a)  of  Regulation  CC 
provides  that  disclosures  reflect  the 
policy  followed  by  the  bank  in  most 
cases.  The  commentary  to  that  section 
provides  that  a  bank  may  not  place  a 
hold  longer  than  the  period  disclosed. 
Therefore,  a  bank  that  discloses  that  it 
generally  makes  funds  bom  nonlocal 
checks  available  in  foiu-  business  days 
but  certifies  that  it  is  eligible  to  use  the 
five-day  availability  schedule  for  some 
categories  of  nonlocal  checks  would 
have  to  disclose  which  categories  of 
nonlocal  checks  would  be  available  in 
five  business  days.  *' 

6.  If  the  proportion  of  nonlocal  checks 
available  in  five  business  days  does  not 
represent  "most  cases,"  to  what  extent 
would  the  complexity  of  the  disclosure 
requirement  affect  a  bank's  decision  to 
use  five-day  availability  for  some 
categories  of  nonlocal  checks? 

7.  What  amendments  to  the  disclosure 
rules  would  assist  banks  in  adopting  a 
policy  to  hold  some  categories  of 
nonlocal  checks  for  four  days  and  others 
for  five  days  as  well  as  assist  customers 
to  understand  which  nonlocal  checks 


would  be  available  for  withdrawal  in 
four  days  and  which  in  five  days? 
Would  it  be  sufficient  to  provide 
detailed  information  as  to  which  checks 
will  receive  four  or  five  day  availability 
only  when  requested  by  a  customer  or 
prospective  customer? 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  December  9, 1998. 
Jennifisr  J.  Johnson, 
Secretary  of  the  Board. 
(FR  Doc.  99-33175  Filed  12-14-98;  8:45  am] 
BRJJNQ  CODE  a21»41-P 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1212 

Multi-PurpoM  UghlMs;  Notice  of 
Opportunity  for  Oral  Presantation  of 
Commenta 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Notice  of  opportunity  for  oral 

presentation  of  comments. 


"  In  contrast,  based  on  guidance  in  the 
supplementary  information  to  the  Board's  notice 
adopting  the  initial  Regulation  CC.  a  bank  that 
discloses  that  it  generally  makes  funds  from 
nonlocal  checks  available  in  five  business  days 
would  have  to  disclose  the  reduction  in  schedules 
to  customers  only  upon  request.  (53  FR  19400.  Mav 
27.  1988)  ' 


SUMMARY:  The  Commission  announces 
that  there  will  be  an  opportunity  for 
interested  parties  to  present  oral 
comments  on  a  proposed  rule  that,  if 
issued,  would  require  that  multi- 
purpose lighters  resist  operation  by 
children  imder  age  5.  Oral  comments 
will  become  part  of  the  rulemaking 
record. 

DATES:  Requests  to  present  oral 
comments  must  be  received  by  January 
4, 1998.  Persons  requesting  an  oral 
presentation  must  file  a  written  text  of 
their  presentations  no  later  than  January 
11,1 999.  If  requests  for  oral 
presentations  of  comments  are  received, 
the  presentations  will  begin  at  10  a.m.. 
January  20,  1999.  in  Room  420  in  the 
Commission's  offices  at  4330  East-West 
Highway.  Bethesda.  MD  20814. 
ADDRESSES:  Requests  for  oral 
presentations  of  comments  should  be 
mailed  to  the  Office  of  the  Secretary. 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207-0001,  or 
dehvered  to  the  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
Room  502, 4330  East-West  Highway, 
Bethesda,  Maryland:  telephone  (301) 
504-0800.  Requests  may  also  be  filed  by 
telefacsimile  to  (301)  504-0127  or  by 
email  to  cpsc-os@cpsc.gov.  Requests  to 
make  oral  presentations  and  texts  of 
presentations  should  be  captioned  "Oral 
Comment;  NPR  for  Multi-Purpose 
Ughters." 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  substance  of  the 
proposed  rule:  Barbara  Jacobson,  Project 
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Mattiger,  Directorate  for  Epidemiology 
an4  Health  Sciences,  Consumer  Prodiict 
Safety  Commission,  Washington,  DC 
20207;  telephone  (301)  504-0477,  ext. 
1206;  email  bjacobsondcpscgov. 
Concerning  requests  and  procedures  for 
oral  i  presentations  of  comments: 
Ro4:^lle  Hammond,  Docket  Control  and 
Cotiimunications  Specialist,  Consumer 
Product  Safety  Commission, 
W4shington,  DC  20207;  telephone:  (301) 
S04f0800  ext.  1232. 

SUm.EMENTARY  INFORMATION:  Multi- 
purpose lighters  are  hand-held,  flame- 
producing  products  that  have  ignition 
mechanisms  and  operate  on  fuel. 
Typically,  they  are  used  to  Ught  devices 
sut:h  as  charcoal  and  gas  grills  and 
fireplaces.  These  products  include  those 
reiarred  to  as  utiUty  Ughters  or  micro- 
totdhes.  Devices  intended  primarily  for 
igniting  smoking  materials  are  excluded; 
sujii  products  are  already  subject  to  a 
child-resistance  standard  at  16  CFR  part 

isi^o. 

Ui  the  Federal  Register  of  September 
3o[r  1998,  the  Commission  proposed  a 
ruffe  that,  if  issued,  would  reqviire  that 
miuti-purpose  lighters  resist  operation 
bjTphildron  xmder  age  5.  63  FR  52397; 
seiejalso  63  FR  at  52394.  The 
Q^tnmission  proposed  this  rule  because 
it  lleUeves  that  imreasonable  risks  of 
iE^luy  and  death  from  fire  are  associated 
with  multi-purpose  lighters  that  can  be 
operated  by  young  children.  Written 
conunents  on  the  proposal  should  be 
reqeived  by  December  14, 1998. 

IXs  required  by  section  9(d)(2)  of  the 
ciiisumer  Product  Safety  Act,  15  U.S.C. 
20$8(d)(2),  there  will  be  an  opportunity 
for  interested  parties  to  present  oral 
cptnments  on  the  proposal.  If  requests 
fbt  oral  presentations  of  comments  are 
received,  the  presentations  will  be  at  10 
a,m.,  January  20, 1999,  in  the  Room  420 

fie  Commission's  offices  at  4330 
■West  Highway,  Bethesda,  MD 
14. 
(quests  for  oral  presentations  Of 
ments  must  be  received  by  January 
4^  1998.  Persons  requesting  an  oral 
p^^esentation  must  file  the  text  of  their 
piiesentation  on  or  before  January  11, 
1999. 

jcommenters  should  limit  their 
pibsentations  to  approximately  10 
Qiinutes,  exclusive  of  any  periods  of 
duestioning  by  the  Commissioners  or 
Uie  CPSC  staff.  The  Commission 
jrves  the  right  to  further  limit  the 
le  for  any  presentation  and  to  impose 
ictions  to  avoid  excessive 
duplication  of  presentations. 


Dated:  December  9, 1998. 
Sadye  E.  Dnim. 

Secretary,  Consumer  Product  Safety 
Conunission. 

(FR  Doc.  98-33122  Filed  12-14-98;  8:45  am] 
HLUNQ  COM  tMS-01-« 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 


26  CFR  Part  301 
[REO-1 11435-08] 
FUN  1545-AW37 

Payment  by  Check  or  Money  Order, 
Payment  by  Credit  Card  and  Debit 
Card 

agency:  Internal  Revenue  Service  (IRS), 

Treasiuy. 

action:  Notice  of  proposed'rulemaking 

and  notice  of  proposed  rulemaking  by 

cross-reference  to  temporary 

regulations. 

summary:  In  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Federal 
Register,  the  IRS  is  issuing  temporary 
regulations  relating  to  payment  of 
internal  revenue  taxes  by  credit  card  or 
debit  card.  The  text  of  the  temporary 
regulations  also  serves  as  the  text  of 
these  proposed  regulations.  This 
dociunent  also  contains  proposed 
regulations  that  provide  that  payments 
of  tax  by  check  or  money  order  shoidd 
be  made  payable  to  the  United  States 
Treasury,  in  order  to  implement  changes 
to  the  law  made  by  the  Internal  Revenue 
Service  Restructiuing  and  Reform  Act  of 
1998.  These  proposed  regulations  will 
affect  all  persons  who  pay  taxes  by 
check  or  money  order. 
DATES:  Written  or  electronically 
generated  comments  and  requests  for  a 
hearing  must  be  received  by  March  15, 
1999. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (REG-1 11435-98), 
room  5226,  Internal  Revenue  Service, 
FOB  7604,  Ben  Franklin  Station, 
Washington,  DC  20044.  Submissions 
may  be  hand  delivered  Monday  through 
Friday  between  the  hours  of  8  a.m.  and 
5  p.m.  to:  CC:DOM:CORP:R  (REG- 
111435-S8),  Courier's  Desk,  Internal 
Revenue  Service,  1111  Constitution 
Avenue,  NW.,  Washington,  DC. 
Alternatively,  taxpayers  may  submit 
comments  electronically  via  the  Internet 
by  selecting  the  'Tax  Regs"  option  on 
the  IRS  Home  Page,  or  by  submitting 
comments  direcdy  to  the  IRS  Internet 
site  at  http://www.irs.ustreas.gov/prjd/ 
tax__regs/comments.html. 


FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Mitchel  S. 
Hyman,  (202)  622-3620;  concerning 
submissions,  Michael  Slaughter,  (202) 
622-7190  (not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  a  proposed 
amendment  to  the  Procedure  and 
Administration  Regulations  (26  CFR 
Part  301)  amending  $  301.6311-1  to 
reflect  the  enactment  of  section  3703  of 
the  Internal  Revenue  Service 
Restructuring  and  Reform  Act  of  1998 
(Public  Uw  105-206, 112  Stat. 
685)(1998  Act).  Section  301.6311-1 
currently  states  that  checks  or  money 
orders  should  be  made  payable  to  the 
Internal  Revenue  Service.  Section  3703 
of  the  1998  Act  states  that  the  Secretary 
of  the  Treasury  shall  estabUsh  such 
rules,  regulations,  and  procediues  as  are 
necessary  to  allow  payment  of  taxes  by 
check  or  money  order  to  be  made 
payable  to  the  United  States  Treasury. 
The  amendment  accordingly  provides 
that  checks  and  money  orders  should  be 
made  payable  to  the  United  States 
Treasiuy.  However,  checks  and  money 
orders  made  payable  to  the  Internal 
Revenue  Service  piusuant  to  the  current 
regulation  and  prior  instructions  will 
continue  to  be  accepted. 

Additionally,  the  temporary 
regulations  in  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Federal 
Register  amend  the  Procedure  and 
Administration  Regidations  (26  CFR 
part  301)  to  add  new  §§  301.6103(k)(9)- 
IT  and  301.6311-2T,  providing  for 
payment  of  internal  revenue  taxes  by 
credit  card  or  debit  card.  The  temporary 
regulations  reflect  the  amendment  of 
sections  6103  and  6311  by  section  1205 
of  the  Taxpayer  Relief  Act  of  1997 
(Public  Uw  105-34,  111  Stat.  788,  995) 
and  section  4003(k)  of  the  Tax  and 
Trade  Relief  Extension  Act  of  1998 
(Public  Uw  105-277. 112  Stat.  2681). 
The  text  of  the  temporary  regulations 
serves  as  the  text  of  these  proposed 
regulations.  The  preamble  to  the 
temporary  regulations  explains  the 
regulations. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EG  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations,  and  because  the  regulation 
does  not  impose  a  collection  of 
information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
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chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  r^ulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  or  electronically 
generated  comments  that  are  submitted 
timely  to  the  IRS.  All  comments  will  be 
available  for  pubHc  inspection  and 

copying-.    ^ 

A  public  hearing  may  be  scheduled  if 
requested  by  a  person  that  timely 
submits  comments.  If  a  public  hearing  is 
scheduled,  notice  of  the  date,  time,  and 
place  for  the  hearing  will  be  published 
in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Mitchel  S.  Hyman,  Office 
of  Assistant  Chief  Counsel  (General 
Litigation)  CC:EL:GL.  IRS.  However, 
other  personnel  from  the  IRS  and 
Treasury  Department  participated  in 
their  development. 


List  of  Subjects  in  26  CFR  Part  301 

Employment  taxes,  Estate  taxes, 
Excise  taxes.  Gift  taxes,  Income  taxes. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  Part  301  is 
proposed  to  be  amended  as  follows: 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Paragraph  1.  The  authority  citation 
for  part  301  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  •  •  • 

Par.  2.  Section  301.6103(k)(9)-l  is 
added  to  read  as  follows: 

§  301.6103(k)(9H    Disclosure  of  returns 
and  return  information  relating  to  payment 
of  tax  by  credit  card  and  debit  card. 

(The  text  of  this  proposed  section  is  the  same 
as  the  text  of  §  301.6103(k)(9)-lT  published 
elsewhere  in  this  issue  of  the  Federal 
Register.) 

$301.6311-1    [Amended] 

Par.  3.  Section  301.6311-l(a)(l)(i)  is 
amended  by  removing  the  language 
"Internal  Revenue  Service"  from  the 
third  sentence  and  adding  the  language 
"United  States  Treasury"  in  its  place. 

Par.  4.  Section  301.6311-2  is  added  to 
read  as  follows: 


§  301.6311-2    Payment  by  credit  card  and 
debit  card. 

(The  text  of  this  proposed  section  is  the  same 
as  the  text  of  §301.6311-2T  published 
elsewhere  in  this  issue  of  the  Federal 
Register.) 

Michael  P.  Dolan, 

Deputy  Commissioner  of  Internal  Revenue. 
[PR  Doc.  98-32927  Filed  12-14-98;  8:45  am) 

BILUNG  CODE  4S30-01-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-6200-8] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan  National  Priorities  List 

agency:  Environmental  Protection 
Agency. 

ACTION:  NoticS  of  intent  for  partial 
deletion  of  the  Treasure  Island  Naval 
Station— Hunters  Point  Annex  Site  from 
the  National  Priorities  List  (NPL). 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA),  Region  9,  announces  its 
intent  to  delete  operable  unit  (OU)  No. 
1,  also  known  as  Parcel  A,  of  Treasure 
Island  Naval  Station — Hunters  Point 
Annex,  also  known  as  Himters  Point 
Naval  Shipyard  (HPS),  Superfund  Site 
(EPA  ID  #  CA1170090087)  from  the 
National  Priorities  List  (NPL)  and 
requests  public  comment  on  this  action. 
The  NPL  constitutes  Appendix  B  of  40 
CFR  part  300  which  is  the  National  Oil 
and  Hazardous  Substance  Pollution 
Contingency  Plan  (NCP),  which  EPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA). 

This  proposal  for  partial  deletion 
pertains  to  Parcel  A,  which  includes  the 
upland  area  of  HPS  and  a  portion  of  the 
lowlands.  A  majority  of  Parcel  A  had 
functioned  as  a  residential  area  for  Navy 
personnel  and  is  designated,  by  the  City 
of  San  Francisco  Redevelopment 
Agency,  for  future  residential  use.  The 
Navy  has  issued  a  "no  action"  Record 
of  Decision  (ROD)  for  Parcel  A.  EPA 
bases  its  proposal  to  delete  Parcel  A  on 
the  determination  by  EPA  and  the  State 
of  California,  through  the  California 
Environmental  Protection  Agency  (Cal/ 
EPA),  Department  of  Toxic  Substances 
Control  (DTSC),  that  all  appropriate 
actions  under  CERCLA  have  been 
implemented  to  protect  human  health, 
welfare,  and  the  environment  at  Parcel 
A. 

This  partial  deletion  pertains  only  to 
Parcel  A  of  the  HPS  Site  and  does  not 
include  Parcels  B,  C,  D,  E,  and  F.  Parcels 


B,  C,  D,  E,  and  F  will  remain  on  the 
NPL,  and  response  activities  will 
continue  at  these  parcels. 

DATES:  Comments  concerning  this  site 
may  be  submitted  on  or  before  January 
14, 1999. 

ADDRESSES:  Comments  may  be 
submitted  to  Carolyn  J.  Douglas  (SFI>- 
5),  NPL  Coordinator,  U.S.  EPA,  Region 
9,  75  Hawrthome  St.,  San  Francisco,  CA 
94105,  415-744-2343,  Fax  415-744- 
1916,  email 

DOUGLAS.CAROLYN@EPAMAIL.  EPA 
GOV. 

Information  repositories: 
Comprehensive  information  on  this  Site 
is  available  for  viewing  at  the  following 
locations: 

U.S.  EPA,  Region  9,  Superfund  Records 
Center,  4th  floor,  95  Hawthorne  St., 
San  Francisco,  CA  94105,  415-536- 
2000 

Anna  E.  Waden  Branch  Library.  5075 
Third  St..  San  Francisco,  CA  94124, 
415-715-4100 
San  Francisco  Main  Public  Library, 

Civic  Center,  San  Francisco,  CA  94102, 

415-557-i400 

FOR  FURTHER  INFORMATION  CONTACT: 
Claire  Trombadore  (SFD-8-2),  RPM, 
U.S.  EPA,  Region  9,  75  Hawrthome  St., 
San  Francisco,  CA  94105,  415-744- 
2409,  Fax  415-744-1916,  email 
TROMBADORE.CLAIRE@ 
EPAMAIL.EPA.GOV. 

SUPPLEMENTARY  INFORMATION: 

Table  of  ContenU 

I.  Introduction 

II.  NPL  Partial  Deletion  Criteria 

III.  Partial  Deletion  Procedures 

IV.  Basis  for  Intended  Site  Partial  Deletion 

L  Introduction 

The  United  States  Environmental 
Protection  Agency  (EPA).  Region  9, 
announces  its  intent  to  delete  a  portion 
of  the  Treasiu^  Island  Naval  Station — 
Hunters  Point  Annex,  also  known  as 
Hunters  Point  Naval  Shipyard  (HPS), 
Site  located  in  San  Francisco, 
California,  from  the  National  Priorities 
List  (NPL).  which  constitutes  Appendix 
B  of  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP),  40  CFR  part  300,  and  requests 
public  comment  on  this  proposal. 

This  proposal  for  partial  deletion 
pertains  to  Parcel  A,  which  consists  of 
the  upland  area,  as  well  as  a  portion  of 
the  lowlands,  of  HPS.  Parcel  A  is 
bounded  by  the  other  portions  of  HPS 
and  the  Bayview-Hunters  Point  district 
of  San  Francisco.  Parcel  A  boundaries 
extend  up  to  Crisp  St.  and  across  Spear 
Ave.  to  the  south,  up  to  Griffith  St.  to 
the  west,  and  up  to  Fisher  Ave.  and 
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across  Robinson  St.  and  Galvez  Ave.  to 
the;aast.  On  the  north,  the  Bayview- 
Hunters  Point  district  of  San  Francisco 
is  delineated  from  HPS  by  a  fence.  A 
figiite  and  the  exact  coordinates  that 
deihe  the  deleted  property  at  the  Site 

Dntained  in  the  NPL  Partial 
Del^on  Docket. 

Section  n  of  this  document  explains 
the  fcriteria  for  partially  deleting 
portions  of  a  site  from  the  NPL.  Section 
in  discusses  the  procediues  that  EPA  is 
using  for  this  action.  Section  IV 
di^()iisses  the  HPS  Site  and  explains 
hoVf  partial  deletion  criteria  are  met  for 
[site. 

.  Partial  Deletion  Criteria 

^^-ion  300.425(e)  of  the  NCP 
prpkrides  that  releases  may  be  deleted 
froija,  or  recMtegorized  on,  the  NPL 
wMre  no  further  response  is 
appropriate.  In  making  a  determination 
toldelete  a  release  from  the  NPL,  EPA 
shUll  consider,  in  consultation  with  the 
^,  whether  any  of  the  following 
iteria  have  been  met: 
\i)  Responsible  parties  or  other  parties 
have  implemented  all  appropriate 
re^onse  actions  required; 

(li)  All  appropriate  Fund-financed 
leroonse  under  CERCLA  has  been 
implemented,  and  no  further  action  by 
bonsible  parties  is  appropriate;  or 
Tii)  TTie  remedial  investigation  has 
si  fwn  that  the  release  poses  no 
si  ^ificant  threat  to  public  health  or  the 
environment  and,  therefore,  taking  of 
icbnedial  measiues  is  not  appropriate. 

Site  releases  may  not  be  deleted  from 
tl  I  NPL  imtil  the  state  in  which  the  site 
is  located  has  concurred  with  the 
p^posed  partial  deletion.  EPA  is 

Suired  to  provide  the  state  with  30 
rking  days  for  review  of  the  partial 
etion  notice  prior  to  its  publication 
iAkhe  Federal  Register. 

As  described  in  40  CFR  300.425(e)(3) 
o  F  the  NCP,  sites  deleted  from  the  NPL 
a  -f  eligible  for  further  remedial  action 
&  k)uld  future  conditions  warrant  such 
a^on.  If  new  information  becomes 
ajvlailable  which  indicates  the  need  for 
fji  rther  action,  EPA  may  initiate 
re  medial  actions.  Whenever  there  is  a 
si]  piificant  release  from  a  site  deleted 
»m  the  NPL,  the  site  may  be  restored 
I  the  NPL  without  the  application  of 
I  Hazard  Ranking  System. 

.  Partial  Deletion  Procedures 


The  following  procedures  were  used 
1 3  r  the  intended  partial  deletion  of  this 
i  i  te:  (1)  All  appropriate  response  imder 
:CLA  has  been  implemented  and  no 
Jier  EPA  response  is  appropriate;  (2) 
|e  State  of  California  has  concurred 
lith  the  partial  deletion;  (3)  a  notice  has 
sn  published  in  the  local  newspapers 


and  has  been  distributed  to  the 
appropriate  Federal,  State  and  local 
officials  and  other  interested  parties 
annoimcing  the  commencement  of  the 
30-day  public  comment  period  on  EPA's 
Notice  of  Intent  to  Delete;  and  (4)  all 
relevant  documents  have  been  made 
available  in  the  local  site  information 
repositories. 

Deletion  from  the  NPL  does  not  itself 
create,  alter,  or  revoke  any  individual's 
rights  or  obligations.  As  mentioned  in 
section  II  of  this  dociunent, 
§  300.425(e)(3)  of  the  NCP  states  that  the 
deletion  of  a  site  from  the  NPL  does  not 
preclude  eligibility  for  future  response 
actions. 

EPA's  Region  9  office  will  accept  and 
evaluate  public  comments  on  EPA's 
Notice  of  Intent  to  Delete  before  making 
a  final  decision  to  delete  the  specified 
parcel.  If  necessary.  Region  9  will 
prepare  a  Responsiveness  Summary  to 
address  any  significant  public 
comments  received. 

If  EPA  determines,  with  the  State's 
concurrence,  that  the  partial  deletion  is 
appropriate  after  consideration  of  public 
comment,  then  EPA  will  place  a  filial 
Notice  for  Partial  Deletion  in  the 
Federal  Register,  completing  the 
process.  PubUc  notices  and  copies  of  the 
Responsiveness  Summary,  if  necessary, 
will  be  available  in  the  site  repositories. 

IV.  Basis  for  Intended  Partial  Site 
Deletion 

The  following  summary  provides 
EPA's  rationale  for  the  proposed  partial 
deletion  of  Parcel  A  of  the  HPS  Site 
from  the  NPL. 

Site  Description 

HPS  is  located  on  a  promontory  in 
southeastern  San  Francisco.  The 
promontory  is  bounded  on  the  north, 
east,  and  south  by  San  Francisco  Bay 
and  on  the  west  by  the  Bayview-Himters 
Point  district  of  the  City  of  San 
Francisco.  The  entire  HPS  covers  936 
acres,  493  of  which  are  on  land  and  443 
of  which  are  imder  water.  To  facilitate 
the  environmental  investigation  and 
remediation  and  ultimate  transfer  of  the 
property  to  the  City  of  San  Francisco, 
HPS  was  divided  into  several  parcels 
(Parcels  A  throu^  F). 

Parcel  A,  consisting  of  the  upland 
areas  of  HPS  and  a  fraction  of  the 
lowlands,  is  boimded  by  the  other 
portions  of  HPS  and  the  Bayview- 
Himters  Point  district  and  covers 
approximately  88  acres.  Land  to  the 
northwest  of  Parcel  A  is  used  for 
residential  purposes.  The  other  HPS 
parcels  that  bound  Parcel  A  are 
currently  undergoing  investigation  and 
remediation  for  future  pedevelopment. 
Under  the  City  of  San  Francisco 


Redevelopment  Agency's  current  land- 
use  plan,  those  parcels  will  ultimately 
be  used  primarily  for  commercial  and 
industrial  purposes,  whereas  Parcel  A 
will  be  used  for  residential  as  well  as  for 
light  commercial  purposes. 

No  wetlands  or  surface  waters  are 
located  at  Parcel  A.  Limited  quantities 
of  groundwater  are  present  in  localized 
fractures  of  the  bedrock  (which,  along 
with  localized  areas  in  which  it  is 
covered  by  fill.  underUes  all  of  Parcel 
A).  Parcel  A  groundwater  is  not 
considered  suitable  as  a  potential  source 
of  drinking  water  because  of  low  well 
yield. 

No  underground  storage  tanks  (UST). 
aboveground  tanks  (AST),  drums,  or 
hazardous  materials  storage  areas 
remain  on  Parcel  A.  Sewer  lines,  storm 
drains,  and  steam  lines  located  in  Parcel 
A  were  also  included  in  the  early 
investigations,  but  no  further  action  was 
required  for  these  utilities. 

Site  History 

Hunters  Point  was  first  developed  for 
dry  dock  use  in  1867.  The  Navy 
acquired  title  to  the  land  in  1940  and 
began  developing  the  area  for  various 
shipyard  activities.  In  1942,  the  Navy 
began  using  HPS  for  shipbuilding, 
repair,  and  maintenance.  From  1945  to 
1974,  the  shipyard  was  primarily  used 
as  a  repair  faciUty  by  the  Navy.  The 
Navy  discontinued  activities  at  HPS  in 
1974.  From  1976  to  1986.  the  Navy 
leased  98  percent  of  HPS,  including  all 
of  Parcel  A,  to  the  Triple  A  Machine 
Shop  Company  (Triple  A),  a  private 
ship  repair  company.  In  1986,  the  Navy 
reoccupied  the  property.  Currently, 
portions  of  Parcel  A  are  subleased  for 
use  as  artists'  studios. 

Throughout  its  history.  Parcel  A  was 
used  by  both  the  Navy  and  Triple  A  for 
primarily  residential  purposes.  In 
addition,  the  Navy  used  one  building  for 
the  U.S.  Naval  Radiological  Defense 
Laboratory  Program.  Most  of  the  other 
structures  were  used  as  offices  and 
warehouses. 


Site  Investigation  Activities 

The  Navy  began  environmental 
studies  at  HPS  in  1984  under  the  U.S. 
Department  of  Defense  (DOD) 
Installation  Restoration  Program. 
Between  1984  and  1991,  the  Navy 
performed  a  series  of  investigations, 
both  installation-wide  and  specific  to 
Parcel  A,  to  identify  potential  source 
areas  of  contamination  and  to 
investigate  air  quaUty. 

In  1989,  EPA  added  HPS  to  the  NPL 
due  to  the  presence  of  hazardous 
materials  fitim  past  shipyard  operations 
(proposed  in  54  FR  29820,  and  final  in 
54  FR  48184).  In  1990,  the  Navy,  EPA, 
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and  the  State  of  California  entered  into 
a  Federal  Facilities  Agreement  (FFA)  to 
coordinate  environmental  activities  at 
HPS.  In  1991.  the  DOD  designated  HPS 
for  closure  as  an  active  military  base 
under  its  Base  Realignment  and  Closure 
(BRAC]  program. 

The  Navy  carried  out  a  preliminary 
assessment/site  inspection  (PA/SI)  of 
potential  source  areas  on  Parcel  A  that 
had  been  identified  during  the  Navy's 
previous  investigations.  Soils  at  some 
sites  contained  semivolatile  organic 
compounds  (SVOC),  pesticides, 
polychlorinated  biphenyls  (PCS),  total 
petroleum  hydrooubons  (TPH).  metals, 
volatile  organic  compounds  (VOC),  and 
herbicides.  In  the  process  of  conducting 
the  Remedial  Investigation  (RI), 
contaminated  soils  in  these  limited 
areas  were  excavated,  disposed  of  off- 
site,  and  replaced  with  clean  soil.  At  the 
completion  of  the  RI,  the  Navy 
determined  that  all  necessary  response 
actions  had  been  taken  for  Parcel  A 
soils. 

As  part  of  the  Parcel  A  RI, 
groundwater  was  also  investigated.  The 
RI  concluded  that  the  only 
contamination  concern  was  fitim  motor 
oil  (a  form  of  TPH).  Due  to  low  well 
yield,  lack  of  historical  use  of  Parcel  A 
groimdwater,  and  the  natiuv  of  this 
bedrock  aquifer,  it  was  concluded  that 
no  complete  pathway  for  exposure  to 
Parcel  A  groimdwater  exists. 
Furthermore,  motor  oil  is  not  specified 
as  a  hazardous  substance  under 
CERCLA,  and  the  State  does  not  intend 
to  require  further  action  on  this  release. 
As  requested  by  the  Regional  Water 
Quality  Control  Board  (RWQCB), 
however.  Parcel  A  wiU  be  subject  to  a 
deed  notification  so  that  future  users 
will  be  informed  that  motor  oil  was 
detected  in  groimdwater. 

In  addition  to  evaluating  human 
health  issues,  an  Ecological  Risk 
Assessment  was  conducted.  The 
Ecological  Risk  Assessment  concluded 
that,  due  to  the  limited  availability  of 
habitat,  the  scarcity  of  potential 
receptors,  and  the  low  level  of 
contaminants  detected  on  Parcel  A  of 
HPS.  the  risks  to  ecological  receptors 
from  Parcel  A  are  minimal. 

After  the  RI,  the  Navy,  EPA,  and  Cal/ 
EPA  concurred  that  no  further  action  is 
necessary  on  Parcel  A.  The  proposed 
plan  for  this  portion  of  HPS  was 
released  for  public  comment  in  August 
1995.  After  reviewing  comments  and 
determining  that  no  significant  changes 
to  the  preferred  remedy  were  required, 
the  Navy,  in  concurrence  with  EPA  and 
Cal/EPA.  issued  a  "no  action"  Record  of 
Decision  (ROD)  in  November  1995. 
Since  hazardous  substances  are  not 
present  at  Parcel  A  at  concentrations 


above  acceptable  risk  levels,  the  five 
year  review  requirement  of  CERCLA 
section  121(c)  is  not  applicable. 

Community  Involvement 

In  the  late  1980s,  the  Navy  formed  a 
Technical  Review  Committee  (TRC). 
consisting  of  community  members  and 
representatives  of  regulatory  agencies,  to 
discuss  environmental  issues  pertaining 
to  MPS.  In  1993.  pursuant  to  the  Defense 
Environmental  Restoration  Program.  10 
U.S.C  2705(d).  the  TRC  was  replaced  by 
a  Restoration  Advisory  Board  (RAB).  at 
which  representatives  fnm  the  Navy, 
the  local  community,  and  regulatory 
agencies  meet  monthly  to  discuss 
environmental  progress  at  HPS. 

The  draft  RI  report  and  proposed  plan 
for  Parcel  A  were  released  to  the  public 
in  the  summer  of  1995.  The  proposed 
plan  was  mailed  to  stakeholders 
involved  with  HPS.  Notice  of 
availability  of  the  proposed  plan  was 
published  in  local  newspapers.  The 
Parcel  A  ROD  summarizes  comments 
received  during  the  subsequent  public 
meeting  and  30  day  public  ctmuoent 
period.  These  community  participation 
activities  fulfill  the  requirements  of 
section  113(k)(2)(B)(i-v)  and  section 
117(a)(2)  of  CERCLA.  In  addition  to  this, 
the  Navy  publishes  an  HPS-spedfic 
quarterly  newsletter  for  the  local 
community  entitled  Environmental 
Clean-Up  News. 

Current  Status 

One  of  the  three  criteria  for  site 
deletion  specifies  that  EPA  may  delete 
a  site  from  the  NPL  if  "responsible 
parties  or  other  parties  have 
implemented  all  appropriate  response 
actions  required."  EPA.  with  the 
concurrence  of  the  State  of  California, 
believes  that  this  criterion  for  this 
partial  deletion  has  been  met.  The  State 
of  California  concurs  with  the  proposed 
partial  deletion  of  Parcel  A  of  the 
Treasure  Island  Naval  Station— Hunter's 
Point  Annex  Site.  Subsequently,  EPA  is 
proposing  partial  deletion  of  this  Site 
from  the  NPL. 
Laura  Yoshi. 

Acting  Regional  Administrator,  Region  9. 
[FR  Doc.  98-32989  Filed  12-14-98;  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 
46  CFR  Parts  535  and  572 
[Docket  No.  98-26] 

Ocean  Common  Carrier  and  Marine 
Terminal  Operator  Agreements  Subject 
to  the  Shipping  Act  of  1984 

AGENCY:  Federal  Maritime  Commission. 


ACTION:  Proposed  rule. 

SUiMARY:  The  Federal  Maritime 
Commission  proposes  to  amend  its 
regulations  governing  agreements 
among  ocean  common  carriers  and 
marine  terminal  operators  to  reflect 
changes  made  to  the  Shipping  Act  of 
1984  by  the  recentiy  enacted  Ocean 
Shipping  Reform  Act  of  1998.  Pub.  L. 
105-258.  In  accordance  with  that  Act, 
the  Commission  is  proposing  to 
establish  new  rules  for  ocean  carrier 
agreements  regarding  canios'  service 
contracts  with  shippers,  amend  the 
scope  of  marine  terminal  agreements 
subject  to  die  Act.  establish  rules  lor 
agreements  on  freight  forwarder 
compensation,  reduce  the  mandatory 
notice  period  for  carriers'  independent 
action  on  tariff  rates,  and  make  other 
conforming  changes.  The  Commission  is 
also  proposing  to  delete  much  of  its 
format  requirements  for  filed 
agreements,  clarify  the  definition  of 
"ocean  common  carrier",  and  lna^^» 
other  technical  amendments  to  the  filing 
rules  for  clarity  and  administrative 
efficiency. 

DATES:  Comments  due  January  14, 1999. 
ADOncss:  Send  comments  (cniginal  and 
fifteen  copies)  to:  Joseph  C.  Polking. 
Secretary,  Federal  Maritime 
Commission.  800  North  Capitol  Street. 
NW,  Room  1046.  Washington,  DC 
20573-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Panebianco,  General  Counsel, 

Federal  Maritime  Commission,  800 

North  Capitol  Stiwt.  NW. 

Washington,  DC  20573-0001  (202) 

523-5740 
Austin  L.  Schmitt,  Director,  Bureau  of 

Economics  and  Agreement  Analysis, 

Federal  Maritime  Commission.  800 

North  Capitol  Street.  NW.. 

Washington.  DC  20573-0001  (202) 

523-5787 

SUPPLEMENTARY  INFORMATION: 


Background 

On  October  14. 1998,  Uie  Ocean 
Shipping  Reform  Act,  Pub.  L.  105-258, 
112  Stat.  1902,  ("OSRA")  was  signed 
into  law.  That  law  makes  several 
changes  to  the  Federal  Maritime 
Commission's  ("FMC"  or 
"Commission")  authorities  and 
responsibilities  under  the  Shipping  Act 
of  1984,  46  U.S.C.  app.  1701  et  seq. 
("1984  Act").  In  particular,  in  an  effort 
to  foster  competition  and  other  aims. 
Congress  made  a  number  of  changes 
regarding  the  treatment  of  agreements 
between  and  among  vessel-operating 
common  carriers  and  marine  terminal 
operators,  which  are  subject  to 
Commission  oversight.  Section  203  of 
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OSR/  L  requires  that  "Inlot  later  than 
Mar:  1 1. 1999,  the  Federal  Maritime 
Coini  (lission  shall  prescribe  final 
regulBtions  to  implement  the  changes 
mad0  by  this  Act." 

OH  November  13, 1998  the  President 
signjad  the  Coast  Guard  Authorization 
Act  )df  1998. 1999  and  2000.  Pub.  L. 
105-5^83. 112  Stat.  3411  (November  13. 
1998).  That  Act  also  included 
amendments  to  the  Shipping  Act  of 
1984.  Accordingly,  the  Commission 
now  proposes  to  update  its  agreement- 
related  regulations  to  conform  with 
thei^  new  laws.  The  Commission  is  also 
proposing  to  amend  its  rules  to 
eliif  mate  certain  unnecessary  formal 
requirements  and  make  other 
cla^cations  and  changes. 

OsiiJA  Changes  to  FMC  Agreement 
Ov^tsight 

ithe  most  notable  feature  made  to  the 
1984  Act  by  OSRA  involves  ocean 
cancer  agreements  and  service 
coritiracting.  Specifically,  OSRA  amends 
lion  5  of  the  1984  Act  to  provide  that 
ocean  common  carrier  agreements  may 
notjprohibit  or  restrict  members  from 
negotiating  service  contracts  with  one  or 
more  shippers,  and  may  not  require 
merdbers  to  disclose  the  terms  and 
conditions  of  a  service  contract  or  a 
negi^tiation  on  a  service  contract.  In  its 
repi^rt  on  OSRA,  the  Senate  Commerce. 
Sciidnce.  and  Transportation  Committee 
staled  that  "the  right  of  individual  and 
independent  service  contracts  is  the 
md^  important  change  made  by  the 
bill]':  the  change  was  made  "to  foster 
intra-agreement  competition,  promote 
efficiencies,  modernize  ocean  shipping 
arrangements,  and  encourage  individual 
shippers  and  carriers  to  develop 
economic  partnerships  that  better  suit 
thw  business  needs."  S.  Rep.  No.  2, 
lO^kh  Cong..  1st  Sess.  16-17  (1997). 
Under  the  new  law.  ocean  common 
cartier  agreements  are  prohibited  from 
adapting  mandatory  rules  or 
requirements  affecting  a  member's  right 
to  liegotiate  and  enter  into  service 
coijtracts.  OSRA  does  provide,  however, 
that  an  agreement  may  issue  voluntary 
guidelines  relating  to  the  terms  and 
procedures  of  members'  service 
contracts,  if  they  state  that  members  are 
ndtj  required  to  follow  the  guidelines. 
Agreement  guidelines  are  required  to  be 
siuimitted  confidentially  to  the  FMC. 

tJther  notable  changes  in  OSRA 
inpude  reducing  the  notice  period  for 
independent  action  on  tariff  rates  and 
ser/ice  items  from  ten  calendar  days  to 
five,  and  establishing  that  the  right  of 
independent  action  applies  to  all  rates 
arid  charges  fixed  by  a  conference.  In 
ac  dition,  OSRA  (while  it  eliminates 
m  my  of  the  Act's  prohibitions  on 


discriminatory  treatment)  adds  new 
sections  10(c)  (7)  and  (8)  applying  to 
service  contract  carriage,  barring  carrier 
groups  from  subjecting  shippers' 
associations  or  ocean  transportation 
intermediaries  to  unjust  discrimination 
or  unreasonable  prejudice  or 
disadvantage  based  on  their  status  as 
associations  or  intermediaries.  This 
section  shows  Congress's  recognition 
that  these  "middlemen"  are  an 
important  part  of  the  market's 
competitive  structure  and  are  worthy  of 
special  protections. 

The  standards  in  section  16  for 
granting  exemptions  from  requirements 
of  the  Act  also  have  been  liberalized. 
Maintaining  effective  FMC  regulation 
and  averting  unjust  discrimination  are 
no  longer  part  of  the  analysis.  The 
Commission  now  must  establish  only 
that  an  exemption  will  "not  result  in 
substantial  reduction  in  competition  or 
be  detrimental  to  commerce."  * 

The  new  law  al$o  rectifies  ambiguity 
that  arose  in  the  wake  of  the  1995  repeal 
of  the  Shipping  Act,  1916  (which 
applied  to  domestic  waterbome 
commerce;  see  Pub.  L.  104-88, 109  Stat. 
803)  as  to  the  scope  of  the  Commission's 
authority  over  marine  terminal 
operations  involving  domestic 
commerce.  OSRA  changes  the  definition 
of  "marine  terminal  operator"  (formerly 
section  3(15),  now  3(14))  to  make  clear 
that  it  applies  to  the  furnishing  of 
terminal  facilities  not  just  in  connection 
with  "common  carriers"  (i.e.,  wholly 
international  commerce),  but  also  in 
connection  with  "a  common  carrier  and 
a  water  carrier  subject  to  subchapter  II 
of  chapter  135  of  title  49.  United  States 
Code."  Put  another  way,  the  definition 
of  marine  terminal  operator  (and  thus, 
our  jurisdiction)  now  extends  to 
terminal  operations  involving  both 
international  and  domestic  waterbome 
commerce,  but  not  to  terminal 
operations  involving  solely  domestic 
transport. 

A  corresponding  change  is  made  in 
section  4(b)  of  the  1984  Act,  which 
specifies  the  types  of  agreements  subject 
to  the  Act.  The  amended  Shipping  Act 
thus  will  apply  to  agreements  among 
terminal  operators  to  discuss,  fix  or 
regulate  rates  or  services  applicable  to 
both  international  and  domestic 
commerce.  However,  agreements 
involving  terminal  operators  to  "engage 
in  exclusive,  preferential,  or  cooperative 


'  While  the  grant  of  particular  exemptions  under 
the  new  standard  is  beyond  the  scope  of  this 
proposed  rule,  the  Commission  will  entertain 
comments  on  whether  any  classes  of  agreements 
would  be  appropriate  for  full  or  qualified 
exemption  under  the  new  test.  Such  comments,  if 
meritorious,  may  form  the  basis  for  future 
proceedings. 


working  arrangements"  will  only  be 
subject  to  the  Act  "to  the  extent  such 
agreements  involve  ocean  transportation 
in  the  foreign  commerce  of  the  United 
States." 

While  OSRA  made  no  changes  to  the 
general  economic  standard  for 
evaluating  agreements  in  section  6(g)  of 
the  Act,  the  legislative  history  explains 
that  evolving  market  conditions  require 
the  Commission  to  take  a  more  vigorous 
and  forward-looking  approach  to 
enforcing  the  general  standard.  The 
Committee  stated,  in  part: 

•  •  •  lljntemational  liner  shipping  is 
becoming  a  more  concentrated  industry.  The 
Committee  is  concerned  that  trade-wide 
agreements  established  by  the  potential 
oligopoly  of  mega-carriers  and  global 
strategic  alliances,  composed  of  fewer  and 
more  homogeneous  members  than  are  today's 
agreements,  may  effectively  dominate  the 
major  U.S.  trade  lanes  in  the  near  future. 

The  section  contemplates  the  use  of 
reasoned  projections  and  forward-looking 
analyses  by  the  agency,  based  on  its 
substantial  industry  expertise.  It  appears  that 
the  FMC  thus  far  has  given  the  section  a 
restrictive  reading,  suggesting  that  an 
injunction  cannot  be  won  without  direct 
evidence  of  actual  commercial  harm  suffered 
by  shippers  as  a  result  of  agreement  activity. 
While  evidence  of  shipper  harm  may  indeed 
be  relevant  in  certain  cases,  a  blanket 
requirement  for  such  evidence  is  not 
consistent  with  the  text  of  the  statute,  and 
would  undermine  the  agency's  ability  to  take 
necessary  preventive  action.  Indeed,  the 
Committee  directs  the  agency  not  to  allow 
the  disruption  of  ocean  borne  commerce 
while  it  seeks  to  quantify  such  disruption  for 
evidentiary  purposes. 

S.  Rep.  No.  2. 105th  Cong..  1st  Sess. 
8-9  (1997). 

The  Committee  also  set  forth  a 
detailed  analytical  approach  to  the 
section,  developed  in  cooperation  with 
the  Commission  and  other  interested 
parties.  While  no  specific  changes  on 
the  Commission's  rules  appear  to  be 
warranted  to  implement  these  policies, 
the  Commission  will  be  tailoring  and 
refining  its  agreement  analysis  to 
conform  with  the  Committee's 
admonitions. 

The  Proposed  Rule 

The  proposed  rule  redesignates  the 
Commission's  agreement  rules,  formerly 
46  CFR  part  572.  as  part  535.  and  makes 
changes  to  its  authority  citations  to 
reflect  ISRA's  passage.  References  in  the 
following  discussion  will  be  to  the 
redesignated  part  number. 

The  followmg  discussion  first  covers 
the  three  groups  of  proposed  rule 
amendments  that  require  a  degree  of 
detailed  explanation:  (1)  changes 
regarding  service  contracts:  (2)  changes 
in  agreement  form;  and  (3)  a  revised 
definition  of  ocean  common  carrier. 
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Following  those  three  matters  is  a 
discussion  of  the  remainder  of  the 
prgposed  changes,  in  the  order  they 
appear  in  the  rule. 

Proposed  Amendments  Regarding 
Service  Contracts 

A  new  policy  statement  is  added  in 
§  535.103  to  reflect  the  Act's  new  limits 
on  carrier  agreements  affecting  service 
contracts,  llie  definitions  of  "service 
contract"  and  "shipper"  in  §535.104 
(cc)  and  (dd)  are  changed  to  reflect 
changes  in  the  Act.  Also,  lO  conform 
with  OSRA,  the  former  reference  to 
regulating  and  prohibiting  service 
contracts  in  the  list  of  agreements 
subject  to  the  Act  (§  535.201(7))  is 
changed  to  "discuss  and  agree  to  any 
matter  related  to  service  contracts." 
Section  535.802  is  entirely  new.  It 
reflects  the  new  provisions  in  section 
5(c)  (1)  and  {?)  of  the  Act  barring 
carriers  from  collectively  agreeing  to 
prohibitions  or  restrictions  on  service 
contract  negotiations,  or  requirements 
for  disclosure  of  contract  terms  or 
negotiations.  It  makes  clear  that  these 
prohibitions  in  section  5(c)  (1)  and  (2) 
apply  whether  or  not  the  carriers' 
agreed-upon  prohibitions,  restrictions, 
or  requirements  are  legally  enforceable 
or  badced  by  sanctions  or  penalties. 

While  OSRA  bars  carrier  groups  from 
establishing  binding  rules  for  contracts, 
it  allows  them  to  adopt  volimtary 
guidelines  to  guide  members  in  their 
contract  dealings  with  shippers.  Section 
53S.802(c)  reflects  the  Act's  new  section 
5(c)(3)  barring  carriers  from  collectively 
adopting  mandatory  rules  or 
requirements  for  contracts.  Section 
535.802  (d)-(g)  addresses  the  use  of 
voluntary  service  contract  guidelines. 
The  term  "volimtary  guidelines"  is 
defined  to  clarify  that  it  applies  to  the 
terms  of  service  contracts  and  the 
procedures  carriers  follow  in  their 
dealing  with  shipper  customers,  and  not 
to  procedures  for  carriers'  discussions  or 
decision  making  among  themselves, 
which  would  effectively  restrict 
independent  service  contracting.  The 
rule  also  makes  clear  that  use  of  such 
guidelines  must  be  whoUy  at  the  option 
of  the  individual  carrier. 

Section  535.802(f)  states  that 
voluntary  guidelines  may  not  include 
procedures  whereby  carriers  agree  to 
disclose  service  contract  terms  or 
negotiations,  pre-clear  proposed  service 
contracts,  submit  to  compliance  checks 
or  are  subject  to  sanctions  for  non- 
comphance.  Such  "guidelines"  would 
be  inconsistent  with  the  voluntariness 
requirement  in  the  statute,  the  Act's 
prohibition  on  disclosure  requirements 
and  agreement  restrictions  on  service 
contracting,  and  would  imdermine 


Congress'  intent  to  eliminate  collective 
control  of  service  contracting. 

A  new  §  535.802(h)  is  added  in 
recognition  that,  inasmuch  as  the  Act 
allows  multi-carrier  agreements,  carriers 
must  agree  among  themselves  on 
procedures  for  entering  into  and 
administering  such  contracts.  Such 
procedures  must  be  reflected  in  the 
carriers'  filed  agreement. 

Another  new  section,  §  535.803,  is 
added  reflecting  the  new  statutes' 
mandate  that  carriers  may  not  agree  to 
limit  freight  forwarder  compensation  to 
less  than  1.25  percent  of  charges,  and 
must  be  allowed  to  take  independent 
action  on  freight  forwarder 
compensation  on  not  more  than  five 
days*  notice. 

Proposed  Changes  Regarding  Form  of 
Agreements 

The  Commission  at  this  time  also  is 
proposing  to  eliminate  many  of  the  form 
and  manner  requirements  for 
agreements  set  forth  in  Subpart  D.  While 
Congress  did  not  address  this  matter 
directly  in  OSRA,  both  the  law  and  the 
legislative  history  make  it  clear  that 
Congress  intended  that  the  industry  be 
afforded  more  administrative  flexibility 
to  respond  to  the  marketplace.  For 
example,  OSRA  provides  carriera 
substantially  more  flexibility  in 
structuring  tariffs.  Also,  in  its 
discussion  of  agreements,  the  Commerce 
Committee  Report  emphasized  "prompt 
agreement  review,  minimal  government 
intervention,  and  continued  flexibility 
in  structuring  agreements."  In  light  of 
these  fjBctore  it  does  not  seem 
appropriate  to  omtinue  the  requirement 
that  carriera  structiue  their  agreements 
to  accord  with  a  highly  structured, 
tariff-type  form. 

Therefore,  §  535.402(a)  is  amended  to 
remove  paper  size  and  margin 
requirements,  and  clarify  that 
agreements  in  other  languages  must 
include  a  translation.  The  title  page 
requirement  in  §  535.402(b)  is  modified 
slightly.  In  addition,  a  revised 
§  535.402(d)  clarifies  that  agreements 
are  signed  by  each  individual 
contracting  party  or  its  designated  agent, 
as  opposed  to  a  single  official  or  agent 
of  the  group  as  a  whole,  ensuring  that 
filed  agreements  comport  with  general 
statute  of  frauds  principles  and  indicate 
on  their  face  the  assent  of  each 
individual  party.  Another  amendment 
to  section  535.402(d),  permitting  faxed 
or  photocopied  signatiues,  will 
minimize  any  adininistrative  delay. 

The  ordering  and  pagination 
requirements  in  §§  535.402(e)  and  403 
are  almost  entirely  removed.  Only  those 
requirements  necessary  to  the 
processing  and  oversight  of  the 


agreement  are  retained.  Thus, 
agreements  must  either  include  or  be 
accompanied  by  a  table  of  contents,  and 
by  information  such  as  contact  names, 
addresses,  and  specific  geographic 
scope  involved.  Of  course,  in  deleting 
the  form  requirements,  the  Commission 
is  in  no  way  indicating  that  particular 
agreement  provisions  are  no  longer 
required  to  be  filed;  indeed,  the 
completeness  requirement  of  §  535.407 
is  unchanged.  Rather,  it  is  the 
Commission's  intent  that  parties  be  free 
to  draft  their  arrangements  to  best  suit 
their  commercial  objectives. 

Section  535.404  is  revised  to  delete 
the  requirement  that  conference-specific 
agreement  language  be  ordered  in  a 
particular  fashion.  However,  the  content 
requirements,  which  track  section  5  of 
the  1984  Act's  provisions,  are  largely 
retained. 

The  agreement  modification  section. 
§535.405.  is  simpfified.  The 
Commission  wishes  the  amendment 
process  to  be  as  expedient  and  practical 
as  possible.  Therefore,  it  is  continuing 
the  customary  practice  of  allowing 
changes  to  exist  language  to  be  made 
through  the  submission  of  "revised 
pages,"  with  accompanying  market-up 
pages  submitted  for  illustration 
purposes.  Also,  the  elimination  of  the 
form  requirements  implicitly  provides 
carriera  more  flexibility  to  amend  their 
underatandings  by  filing  additional 
agreement  pages  or  sections.  Mandatory 
republication  is  eliminated,  replaced 
with  a  new  §  535.405(e).  providing  that 
the  Commission  may  mandate 
republication  when  it  is  deemed 
necessary  to  maintain  the  clarity  of  an 
agreement.  In  addition,  the  waiting 
period  exemption  for  miscellaneous 
amendments,  set  forth  in  §  535.309.  is 
amended  to  remove  specific  form 
requirem«its. 

Proposed  Revised  Definition  of  Ocean 
Common  Carrier 

An  amended  definition  of  "ocean 
common  carrier"  is  proposed  to  resolve 
uncertainty  generated  by  the  1984  Act's 
definition,  which  is  simply  "a  vessel- 
operating  common  carrier."  At  issue  is 
paii  of  the  regulatory  dividing  line 
between  ocean  common  carriera  and 
non-vessel-operating  common  carriera 
("NVOCCs").  The  distinction,  which 
was  firet  codified  in  1984,  has 
significant  implications  for  the 
regulatory  scheme,  inasmuch  as  the 
1984  Act  afforded  ocean  carriera,  but 
not  NVOCCs.  antitrust  immunity  and 
other  rights  and  responsibilities  imder 
the  1984  Act.  The  need  for  clarity  in  this 
area  is  continued  by  OSRA,  which 
continues  to  differentiate  between 
vessel-operating  and  non-vessel 
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op«i!  ating  lines  with  regard  to  service 
contracting  and  other  areas. 

At  first  glance,  it  is  difficult  to  see  the 
ambiguity  in  the  phrase  "vessel- 
opfrating."  However,  the  Commission 
Stan  has  encoimtered  a  number  of 
coO^plex  or  debatable  administrative 
iss^ies  regarding  where  and  when 
ve$$els  are  operated,  and  what  types  of 
vessels  are  involved.  The  staff  has  long 
taken  a  position  (albeit  an  uncodified 
on^in  its  dealings  with  the  industry 
th^li  an  "ocean  common  carrier"  is  a 
colQmon  carrier  that,  in  providing  a 
conlmon  carrier  service,  operates  a 
vessel  calling  at  a  U.S.  port.  If  a  carrier 
is  ui  ocean  common  cairrier  in  one 
traide.  it  has  been  reasoned,  it  is  an 
oce^n  common  carrier  for  all  trades.  For 
ex^ple.  if  a  carrier  operates  vessels 
£ram  the  U.S.  East  Coast  to  northern 
Eitibpe.  it  has  the  legal  "status"  of  ocean 
co\a  anon  carrier  to  enter  into  space 
chk  rter  agreements  for  any  U.S.-foreign 

Mde. 

tithe  proposed  definition  would  codify 
th^l  staff's  approach.  It  would  continue 
thel  practice  of  determining  status  on  a 
mu^ti-trade  basis  (i.e..  an  ocean  common 
__^er  in  one  trade  has  that  statiis  in  all 
trades).  Any  interpretation  of  the  statute 

uiring  status  determinations  to  be 
mUie  on  a  trade-by-trade  basis  would  be 
aditiinistratively  impractical  and  likely 
w0lild  prompt  less  than  efficient 
redeployment  of  vessels  in  the  U.S. 
trades  for  piuely  legal  purposes. 

The  proposed  definition  would  also 
cl^fy  the  issue  whether  companies  that 
operate  vessels  only  outside  the  U.S. — 
i.e.,  if  they  have  no  vessel  operations  to 
U.S.  ports — can  be  deemed  "ocean 
cOVimon  carriers."  While  the  stafTs 
vijeiw  has  been  negative,  the  lack  of 
p^^cedent  or  formal  guidance  on  this 
is^Ue  warrants  that  the  issue  now  be 
resolved  by  the  Commission  after  an 
opportunity  for  interested  parties  to  be 

{|t  appears  that  the  legislative  intent  of 
th^  1984  Act  was  to  view  vessel 
operators  as  those  whose  vessels  call  at 
US.  ports  and  to  classify  all  other 
cotnmon  carriers  in  U.S.  commerce  as 
ndki-vessel-operating  common  carriers. 
r  example,  in  its  report  on  the  1984 
t,  the  Senate  Commerce.  Science,  and 
asportation  Committee  observed: 

.he  Committee  strongly  believes  that  it  is 
pur  national  interest  to  permit  cooperation 
aatong  carriers  serving  our  foreign  trades  to 
permit  efficient  and  reliable  service  •  *  *. 
Our  carriers  need;  a  stable,  predictable,  and 
profitable  trade  with  a  rate  of  return  that 
warrants  reinvestment  and  a  commitment  to 
satve  the  trade:  greater  security  in  investment 
*   '  *. 

S .  Rep.  No.  3. 98th  Cong..  1st  Sess.  9 
('  183).  Accordingly,  we  do  not  believe 


that  Congress  intended  to  provide 
special  privileges  or  protections  to 
carriers  that  have  not  made  the  financial 
commitment  to  providing  vessel  service 
to  the  United  States. 

A  definition  of  ocean  common  carrier 
that  encompassed  companies  that 
operate  vessels  only  in  foreign-to- 
foreign  trades  would  substantially 
broaden  the  scope  of  antitrust  immimity 
potentially  to  include  a  number  of  small 
operators  whose  wholly  foreign  vessel 
operations  would  be  difficult  for  the 
Commission  to  monitor  or  verify.  Such 
a  finding  would  remove  such  companies 
fix)m  the  scope  of  the  Act's  NVOCC 
bonding  requirements,  even  though  they 
have  no  vessels  or  assets  in  the  United 
States  that  can  be  attached  to  satisfy  a 
Commission  or  U.S.  court  judgment:  it 
would  remove  them  from  OSRA's 
licensing  requirements  as  well.  Such  an 
approach  would  also  seem  to 
contravene  the  longstanding  judicial 
poUcy  of  narrowly  construing  antitrust 
exemptions.  See,  e.g..  Federal  Maritime 
Commission  v.  Seatrain  Lines,  Inc.,  411 
U.S.  726,  733  (1973).  In  addition,  from 
the  text  of  the  Act  it  appears  likely  that 
when  Congress  used  the  unadorned 
term  "vessel"  in  the  definition  of  ocean 
common  carrier,  it  was  referring  to  the 
vessels  specified  in  the  definition  of 
conunon  carrier,  i.e.,  those  that  operate 
on  the  high  seas  or  Great  Lakes  between 
the  United  States  and  a  foreign  country. 

The  proposed  definition  would 
continue  the  policy  that  the  vessels  in 
question  must  be  used  in  a  common 
carrier  service.  If  an  NVOCC  operates 
tankers,  tramps,  or  cruise  ships  wholly 
apart  from  its  common  carrier  service,  it 
does  not  secure  ocean  common  carrier 
status  bom  those  vessel  operations. 

Other  Proposed  Changes 

Redesignated  §  535.102  is  amended  to 
reflect  that  marine  terminal  agreements 
are  no  longer  limited  to  solely 
international  commerce. 

The  definition  of  "common  carrier"  in 
§  535.104(f)  is  amended  to  reflect 
changes  made  in  the  1984  Act  by 
section  424(d)  of  the  Coast  Guard 
Authorization  Act.  That  act  inserted  a 
qualified  exception  in  the  definition  for 
certain  vessels  carrying  perishable 
agricultural  commodities. 

The  definition  of  "conference 
agreement,"  in  redesignated  §  535.104(g) 
is  changed  to  clarify  that  the  term  (and 
the  rule  sections  that  apply  it,  such  as 
the  mandatory  independent  action 
requirements)  extends  only  to  ocean 
common  carrier  conferences,  and  not  to 
marine  terminal  conferences,  which  are 
defined  elsewhere  in  this  part.  The 
definition  is  also  changed  to  eliminate 
tw6  seemingly  superfluous  elements 


that  do  not  appear  to  correspond  with 
the  statutory  text:  (1)  the  requirement 
that,  to  be  a  conference,  carriers  must 
agree  to  collective  administrative  afliairs, 
and  (2)  the  statement  that  carriers  may 
have  a  common  tariff  and  must 
participate  in  some  tariff.  The  definition 
is  also  amended  to  reflect  that  an 
agreement  may  offer  agreement  service 
contracts  without  being  designated  a 
conference. 

The  definition  of  "effective 
agreement"  in  redesignated  §  535.104(i) 
is  changed  to  remove  references  to  the 
Shipping  Act,  1916,  and  the  definition 
of  "information  form"  in  paragraph  (m) 
is  amended  to  clarify  that  it  extends  to 
some  types  of  agreement  modifications. 
"Marine  terminal  operator"  is  redefined 
in  paragraph  (q)  to  accord  with  the  new 
definition  in  OSRA,  as  discussed  above, 
and  the  definition  of  NVOCC  is 
removed,  as  it  no  longer  appears  in  this 
part. 

OSRA's  changes  regarding 
jurisdiction  over  marine  terminal 
operators  are  also  reflected  in 
redesignated  §  535.201,  the  Ust  of 
agreements  subject  to  the  Act.  Also  in 
that  section,  the  reference  to  cooperative 
working  agreements  with  non-vessel- 
operating  common  carriers,  which  the 
Commission  has  always  found  to  be 
irreconcilable  with  the  service  contract 
requirements  of  the  Act,  is  deleted  in 
accordance  with  OSRA.  Also,  references 
to  NVOCC  and  freight  forwarder 
agreements  are  removed  from  the  non- 
subject  agreements  section,  redesignated 
§  535.202(f)  and  (g). 

The  exemption  provisions  in 
redesignated  §  535.301  are  changed  to 
comport  with  the  new  law's  more  liberal 
standard.  The  exemption  procedures  are 
being  moved  to  a  general  (i.e.,  not 
agreements-specific]  exemption  section 
in  the  Commission's  Rules  of  Practice 
and  Procedure. 

In  the  marine  terminal  agreements 
exemption,  redesignated  §  535.307.  the 
definition  of  "marine  terminal 
conference"  in  paragraph  (b)  is 
amended  to  reflect  that  such  agreements 
do  not  have  to  involve  solely 
international  commerce.  Also,  the 
extraneous  references  to  collective 
administrative  affairs  and  tariff  filing  are 
removed  (as  with  the  definition  of 
"conference  agreement"  in  redesignated 
§  535.104(g)).  In  the  marine  terminal 
services  exemption  in  redesignated 
§  535.310,  a  definition  of  marine 
terminal  services  is  incorporated  in 
paragraph  (a),  and  paragraph  (a)(2). 
which  excepts  previously  filed 
agreements  from  the  exemption,  is 
removed. 

Redesignated  §  535.501(a)  is 
amended,  and  a  new  §  535.503(b)  is 
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added  to  make  clear  that  agreement 
modifications  that  expand  the 
geographic  scope  or  change  the  class 
designation  of  the  imderlying  agreement 
must  be  accompanied  by  an  appropriate 
information  form.  Also,  redesignated 
§  535.706(c)(1)  is  amended  to  accord 
with  OSRA's  changed  tariff 
requirements. 

The  mandatory  provisions  for 
independent  action  for  conferences  in 
redesignated  §  535.801  are  changed  to 
reflect  that  shortened  notice  period, 
firom  ten  to  five  days.  Also,  the  rules  are 
amended  to  reflect  the  statutory  change 
that  conferences  must  allow 
independent  action  on  all  rates  and 
service  items,  not  just  those  required  to 
be  included  in  tariffs.  That  is,  ff  a 
conference  fixes  a  rate  on  a  commodity 
exempt  bom  tariff  publication,  for 
example,  waste  paper,  it  must  allow 
members  to  take  independent  action  on 
the  waste  p^per  rates.  If  the  conference 
publishes  a  waste  paper  rate  in  its  tariff 
(it  does  not  have  to,  but  it  can  do  so 
volimtarily),  then  it  must  pubUsh  the 
member's  lA  waste  paper  rates  as  well. 
Section  535.801(i),  a  transitional 
provision  that  applied  to  the  90-day 
period  immediately  after  the  lA  rules 
were  adopted,  is  deleted. 

The  Commission  is  also  proposing  to 
add  a  new  reporting  requirement  to 
Appendices  A,  C  and  D,  to  effectively 
implement  OSRA's  new  prohibitions  in 
section  10(c)(7-8),  discussed  above, 
barring  discrimination  against  ocean 
transportation  intermediaries  and 
shippers'  associations  based  on  status. 
The  amendment  would  require  each 
member  of  an  agreement  to  provide 
summary  statistics  on  its  service 
contract  activities,  by  class  of  shipper. 
The  report  would  be  required  for  both 
the  benchmark  information  form  filed 
with  Qass  A/B  agreements,  and  for  the 
ongoing  quarterly  monitoring  reports 
filed  for  Class  A  and  B  agreements.  It  is 
incumbent  upon  the  Commission  to 
actively  monitor  these  practices,  as 
violations  of  the  new  10(c)(7-8)  may 
well  go  undiscovered  by  affected 
parties,  given  the  new  confidentiality  of 
service  contracts. 

The  reporting,  recordkeeping  and 
disclosure  requirements  contained  in 
this  proposed  rule  have  been  submitted 
to  the  Office  of  Management  and  Budget 
(OMB).  This  proposed  regulation 
reduces  the  overall  public  biu-den  of 
collection  of  information  by  4.57%.  The 
proposed  regulation  would  reduce  the 
average  personhours  per  response  fitjm 
43.3  to  41.3.  These  estimates  include,  as 
applicable,  the  time  needed  to  review 
instructions,  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating. 


and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to 
respond  to  a  collection  of  information, 
search  existing  data  sources,  gathering 
and  maintain  the  data  needed,  and 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Send  comments  regarding  the  burden 
estimates  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention 
Desk  Officer  for  the  Federal  Maritime 
Commission,  New  Executive  Office 
Building,  725  17th  Stnet.  NW, 
Washington,  DC  20503  within  30  days 
of  publication  in  the  Federal  Renster. 

The  FMC  would  also  like  to  solicit 
comments  to:  (a)  evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  evaluate  the 
accuracy  of  the  Commission's  burden 
estimates  for  the  proposed  collection  of 
information;  (c)  enhwce  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (d)  minimize  the 
burden  of  the  collections  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Comments  submitted  in 
response  to  this  proposed  rulemaking 
will  be  summarized  and/or  included  in 
the  final  rule  and  will  become  a  matter 
of  public  record. 

The  Chairman  certifies,  pursuant  to 
section  605  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  605,  that  the  proposed 
rules  will  not.  if  promulgated,  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  affected 
universe  of  parties  is  limited  to  ocean 
common  carriers,  passenger  vessel 
operators,  and  marine  terminal 
operators.  The  Commission  has 
determined  that  these  entities  do  not 
come  under  the  programs  and  policies 
mandated  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  as 
they  typically  exceed  the  threshold 
figiues  for  number  of  employees  and/or 
annual  receipts  to  qualify  as  a  small 
entity  under  Small  Business 
Administration  Guidelines. 

List  of  Subjects  in  46  CFR  Parts  535  and 
572 

Administrative  practice  and 
procedure.  Maritime  carriers,  Reporting 
and  recordkeeping  requirements. 

Therefore,  for  the  reasons  set  forth 
above.  Tide  46,  Code  of  Federal 


Regulations,  is  proposed  to  be  amended 
as  follows: 

PART  572-AGREEMENTS  BY  OCEAN 
COMMON  CARRIERS  AND  OTHER 
PERSONS  SUBJECT  TO  THE 
SHIPPING  ACT  OF  1964 

1.  The  authority  citation  for  part  572 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C  553;  46  U.S.C  app. 
1701-1707, 1709-1710, 1712  and  1714-1717; 
Pub.  L.  104-88, 109  Stat.  803,  (49  U.S.C  101 ' 
note). 

2.  Redesignate  part  572  as  part  535  of 
subchapter  B,  chapter  IV  of  46  CFR. 

3.  Revise  redesignated  §535.101  to 
read  as  follows: 

S  535.101    Authority. 

The  rules  in  this  part  are  issued 
pursuant  to  the  authority  of  section  4  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  553).  sections  2.  3.  4.  5.  6.  7.  8. 
10. 11. 13. 15. 16. 17  and  19  of  the 
Shipping  Act  of  1984  ("the  Act"),  and 
the  Ocean  Shipping  Reform  Act  of  1998. 
Pub.  L.  104-88. 109  Stat.  803. 

4.  Amend  redesignated  section 

535.102  to  remove  the  parenthetical 
phrase  "(to  the  extent  the  agreements 
involve  ocean  transportation  in  the 

foreign  commerce  of  the  United 
States)". 

5.  Amend  redesignated  section 

535.103  to  add  paragraph  (h)  to  read  as 
follows: 

{535.103    Policies. 

*        *        *        «        * 

(h)  In  order  to  promote  competitive 
and  efficient  transportation  and  a 
greater  reliance  on  the  marketplace,  the 
Act  places  limits  on  carriers'  agreements 
regarding  service  contracts.  Carriers  may 
not  enter  into  an  agreement  to  prohibit 
or  restrict  members  fi-om  engaging  in 
contract  negotiations,  may  not  require 
members  to  disclose  service  contract 
negotiations  or  terms  and  conditions 
(other  than  those  required  to  be 
published),  and  may  not  adopt 
mandatory  rules  or  requirements 
affecting  the  right  of  an  agreement 
member  or  agreement  members  to 
negotiate  and  enter  into  contracts. 
However,  agreement  members  may 
adopt  volimtary  guidelines  covering  the 
terms  and  procedures  of  members' 
contracts. 

6.  Amend  redesignated  §  535.104  as 
follows:  paragraphs  (f).  (g).  (j),  (m)  and 
(q)  are  revised,  paragraph  (u)  is 
removed,  paragraph  (v)  is  redesignated 
(u)  and  revised,  paragraphs  (w).  (x). 
{y).(z),  (aa),  (bb)  and  (cc)  are 
redesignated  (v),  (w),  (x),  (y),  (z).  (aa) 
and  (bb).  paragraph  (dd)  is  redesignated 
(cc)  and  revised,  paragraph  (ee)  is 
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redesignated  (dd)  and  revised, 
paragraphs  (fQ.  (gg).  (hh).  (ii),  (ij).  and 
(kk)  ere  redesignated  (ee),  (fi),  (gg),  (hh), 
(ii)  and  (ii).  as  follows: 

f53S.I04    DennKions. 

•        »        *        •        * 

(f)  Conunon  carrier  means  a  person 
holdiiag  itself  out  to  the  general  public 
to  provide  transportation  by  water  of 
passengers  or  cargo  between  the  United 
States  and  a  foreign  country  for 
compensation  that: 

(if  Assumes  responsibility  for  the 
transportation  from  the  port  or  point  of 
receiipt  to  the  port  or  point  of 
des^itiation;  and 

(2)i  UtiUzes.  for  all  or  part  of  that 
trai^ortation,  a  vessel  operating  on  the 
high  seas  or  the  Great  Lakes  between  a 
port  In  the  United  States  and  a  port  in 
a  foreign  country,  except  that  the  term 
does  not  include  a  common  carrier 
engaged  in  ocean  transportation  by  ferry 
boaf « ocean  tramp,  or  chemical  parcel 
tanker,  or  by  a  vessel  when  primarily 
engaged  in  the  carriage  of  perishable 
agr^Oultural  commodities: 

(iDilf  the  common  carrier  and  the 
owntoT  of  those  commodities  are  wholly 
owiied,  directly  or  indirectly,  by  a 
per^>n  primarily  engaged  in  the 
marketing  and  distribution  of  those 
commodities  and 

(ii)  Only  with  respect  to  those 
commodities. 

)  Conference  agreement  means  an 
Bment  between  or  among  two  or 
molr0  ocean  common  carriers  which 
prcjyides  for  the  fixing  of  and  adherence 
to  ttiiiform  tariff  rates,  charges,  practices 
anojconditions  of  service  relating  to  the 
rempt,  carriage,  handUng  and/or 
denvery  of  passengers  or  cargo  for  all 
meknbers.  The  term  does  not  include 
ioi|it  service,  pooling,  sailing,  space 
chaher,  or  transshipment  agreements. 


Effective  affeement  means  an 
ment  effective  under  the  Act. 


I J 


containing 

mi  I!  laccompany  I 


)  Information  form  means  the  form 
economic  information  which 

npany  the  filing  of  certain 

of  agreements  and  agreement 


kiiLils 

m<NUfications. 

•        »        *        •        • 

{ [)  Marine  terminal  operator  means  a 
person  engaged  in  the  United  States  in 
the  business  of  furnishing  wharfage, 
dojc^,  warehouse,  or  other  terminal 
facilities  in  connection  with  a  common 
carrier,  or  in  connection  with  a  common 
carrier  and  a  water  carrier  subiect  to 
subchapter  n  of  chapter  135  of  Title  49 
U.S.C.  This  term  does  not  include 
shippers  or  consignees  who  exclusively 
furnish  marine  terminal  facilities  or 


services  in  connection  with  tendering  or 
receiving  proprietary  cargo  from  a 
common  carrier  or  water  carrier. 

***** 

(u)  Ocean  common  carrier  means  a 
common  carrier  that  operates,  for  all  or 
part  of  its  common  carrier  service,  a 
vessel  on  the  high  seas  or  the  Great 
Lakes  between  a  port  in  the  United 
States  and  a  port  in  a  foreign  country, 
except  that  the  term  does  not  include  a 
common  carrier  engaged  in  ocean 
transportation  by  ferry  boat,  ocean 
tramp,  or  chemical  parcel-tanker. 
*        *        *        •        * 

(cc)  Service  contract  means  a  written 
contract,  other  than  a  bill  of  lading  or 
a  receipt,  between  one  or  more  shippers 
and  an  individual  ocean  common 
carrier  or  an  agreement  between  or 
among  ocean  common  carriera  in  which 
the  sUpper  or  shippers  make  a 
commitment  to  provide  a  certain 
volume  or  portion  of  cargo  over  a  fixed 
time  period,  and  the  ocean  common 
carrier  or  the  agreement  commits  to  a 
certain  rate  or  rate  schedule  and  a 
defined  service  level — such  as  assured 
space,  transit  time,  port  rotation,  or 
similar  service  features.  The  contract 
may  also  specify  provisions  in  the  event 
of  nonperformance  on  the  part  of  any 
party. 

(dd)  Shipper  means: 

(1)  A  cargo  owner; 

(2)  The  person  for  whose  account  the 
ocean  transportation  is  provided; 

(3)  The  person  to  whom  deUvery  is  to 
be  made; 

(4)  A  shippera'  association;  or 

(5)  A  non-vessel-operating  common 
carrier  (i.e.,  a  common  carrier  that  does 
not  operate  the  vessels  by  which  the 
ocean  transportation  is  provided  and  is 
a  shipper  in  its  relationship  with  an 
ocean  common  carrier)  that  accepts 
responsibility  for  payment  of  all  charges 
appUcable  under  die  tariff  or  service 
contract. 
***** 

7.  Amend  redesignated  §  535.201  to 
revise  paragraphs  (a)(5),  (a)(6),  (a)(7)  and 
(b)  to  read  as  follows: 

S  535.201    Subiect  agreaments. 

(a)  •  •  • 

(5)  Engage  in  exclusive,  preferential, 
or  cooperative  working  arrangements 
among  themselves  or  with  one  or  more 
marine  terminal  operators; 

(6)  Control,  regulate,  or  prevent 
competition  in  international  ocean 
transportation;  or 

(7)  Discuss  and  agree  on  any  matter 
related  to  service  contracts. 

(b)  Marine  terminal  operator 
agreements.  This  part  appUes  to 
agreements  among  marine  terminal 


operatore  and  among  one  or  more 
marine  terminal  operatore  and  one  or 
more  ocean  carriere  to: 

(1)  Discuss,  fix,  or  regulate  rates  or 
other  conditions  of  service;  or 

(2)  Engage  in  exclusive,  preferential, 
or  cooperative  working  arrangements,  to 
the  extent  that  such  agreements  involve 
ocean  transportation  in  the  foreign 
commerce  of  the  United  States. 

8.  Amend  redesignated  §  535.202  to 
revise  paragraphs  (d)  and  (e)  and  to 
remove  paragraphs  (f)  and  (g)  to  read  as 
follows: 

1535.202    Non-subfactagiMnMnt*. 

(d)  Any  agreement  among  common 
carriers  to  establish,  operate,  or 
maintain  a  marine  terminal  in  the 
United  States;  and 

(e)  Any  agreement  among  marine 
terminal  operators  which  exclusively 
and  solely  involves  transportation  in  the 
interetate  commerce  of  the  United 
States. 

9.  Amend  §  535.301  to  revise 
paragraphs  (a)  and  (c),  to  remove 
paragraphs  (d)  and  (e),  and  to 
redesignate  paragraph  (f)  as  paragraph 
(d)  and  revise  it  to  read  as  follows: 

1 535.301    ExemptkNi  prooedufM. 

(a)  Authority.  The  Commission,  upon 
application  or  its  own  motion,  may  by 
order  or  rule  exempt  for  the  future  any 
class  of  agreements  between  persons 
subject  to  the  Act  from  any  requirement 
of  the  Act  if  it  finds  that  the  exemption 
will  not  result  in  substantial  reduction 
in  competition  or  be  detrimental  to 
commerce. 
***** 

(c)  Application  for  exemption. 
AppUcations  for  exemptions  shall 
conform  to  the  general  filing 
requirements  for  exemptions  set  forth  at 
§502.67  of  this  title. 

(d)  Retention  of  agreement  by  parties. 
Any  agreement  which  has  been 
exempted  by  the  Commission  pursuant  . 
to  section  16  of  the  Act  shall  be  retained 
by  the  parties  and  shall  be  available 
upon  request  by  the  Bureau  of 
Economics  and  Agreement  Analysis  for 
inspection  during  the  term  of  the 
agreement  and  for  a  period  of  jjiree 
years  after  its  termination. 

10.  Amend  redesignated  $  535.307  to 
revise  paragraph  (b)  to  read  as  follows: 

{535.307    Martne  tennlnal  agrMinants— 
exemption. 

***** 

(b)  Marine  terminal  conference 
agreement  means  an  agreement  between 
or  among  two  or  more  marine  terminal 
operators  and/or  ocean  common  carriers 
for  the  conduct  or  faciUtation  of  marine 
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terminal  operations  which  provides  for 
the  fixing  of  and  adherence  to  uniform 
maritime  terminal  rates,  charges, 
practices  and  conditions  of  service 
relating  to  the  receipt,  handling,  and/or 
dehvery  of  passengers  or  cargo  for  all 
members. 


11.  Amend  redesignated  §  535.309  to 
revise  paragraphs  (a)(2)(i).  (a)(2)(ii),  and 
(a)(2)(iii)  to  read  as  follows: 

§535.309.    MiscallaiMOM  modifications  to 
agrMmmts—examptions. 

(a)  *  •  * 

(2)  Any  modification  to  the  following: 

(il  Parties  to  the  agreement  (limited  to 
conference  agreements,  voluntary 
ratemaking  agreements  having  no  other 
anticompetitive  authority  (e.g.,  poohng 
authority  or  capacity  reduction 
authority),  and  discussion  agreements 
among  passenger  vessel  operating 
common  carriers  which  are  open  to  all 
ocean  common  carriers  ofwrating 
passenger  vessels  of  a  class  defined  in 
the  agreements  and  which  do  not 
contain  ratemaking,  pooling,  joint 
service,  sailing  or  space  chartering 
authority. 

(ii)  Officials  of  the  agreement  and 
delegations  of  authority. 

(iii)  Neutral  body  policing  (limited  to 
the  description  of  neutral  body 
authority  and  procedures  related 
thereto). 

12.  Amend  redesignated  §  535.310  by 
revising  paragraph  (a)  to  read  as  follows: 

§535.310    Marine  tanninal  services 
agraamanls   oxemptJons. 

(a)  Marine  terminal  services 
agreement  means  an  agreement, 
contract,  understanding,  arrangement  or 
association,  written  or  oral  (including 
any  modification,  cancellation  or 
appendix)  between  a  marine  terminal 
operator  and  an  ocean  common  carrier 
that  applies  to  marine  terminal  services, 
including  checking;  dockage;  bee  time; 
handling;  heavy  lift;  loading  and 
unloading;  terminal  storage;  usage; 
wharfage;  and  wharf  demurrage  and 
including  any  marine  terminal  faciUties 
which  may  be  provided  incidentally  to 
such  marine  terminal  services)  that  are 
provided  to  and  paid  for  by  an  ocean 
common  carrier.  The  term  "marine 
terminal  services  agreement"  does  not 
include  any  agreement  which  conveys 
to  the  involved  carrier  any  rights  to 
operate  any  marine  terminal  faciUty  by 
means  of  a  lease,  license,  permit, 
assignment,  land  rental,  or  similar  other 
arrangement  for  the  use  of  marine 
terminal  faciUties  or  property. 


13.  Amend  redesignated  §  535.402  to 
revise  paragraphs  (a),  (b)  introductory 
text,  (d)  and  (e)  and  remove  paragraphs 
(f)  and  (g)  to  read  as  follows: 

§535.402    Form  of  agreements. 

***** 

(a)  Agreements  shall  be  clearly  and 
legibly  written.  Agreements  in  a 
language  other  than  EngUsh  shall  be 
accompanied  by  an  English  translation. 

(b)  Every  agreement  shall  include  or 
be  accompanied  by  a  title  page 
indicating: 
***** 

(d)  Each  agreement  and/or 
modification  filed  will  be  signed  in  the 
original  by  an  official  or  authorized 
representative  of  each  of  the  parties  and 
shall  indicate  the  typewritten  full  name 
of  the  signing  party  and  his  or  her 
position,  including  organizational 
affiliation.  Faxed  or  photocopied 
signatures  will  be  accepted  if  replaced 
with  an  original  signature  as  soon  as 
practicable  before  the  effective  date. 

(e)  Every  agreement  shall  include  or 
be  accompanied  by  a  Table  of  Ck)ntents 
providing  for  the  location  of  all 
agreement  provisions. 

14.  Revise  redesignated  §  535.403  to 
read  as  follows: 

§535.403    Agreement  provisions. 

If  the  following  information 
(necessary  /or  the  expeditious 
processing  of  the  agreement  filing)  does 
not  appear  fully  in  the  text  of  the 
agreement,  it  shall  be  indicated  in  an 
attachment  or  appendix  to  the 
agreement,  or  on  the  title  page: 

(a)  Details  regarding  parties.  Indicate 
the  full  legal  name  of  each  party, 
including  any  FMC-assigned  agreement 
number  associated  with  that  name;  and 
the  address  of  its  principal  office  (to  the 
exclusion  of  the  address  of  any  agent  or 
representative  not  an  employee  of  the 
participating  carrier  or  association). 

(b)  Geoffaphic  scope  of  the 
agreeinent.  State  the  ports  or  port  ranges 
to  which  the  agreement  applies  and  any 
inland  points  or  areas  to  which  it  also 
applies  with  respect  to  the  exercise  of 
the  collective  activities  contemplated 
and  authorized  in  the  agreement. 

(c)  Officials  of  the  agreement  and 
delegations  of  authority.  Specify,  by 
organizational  title,  the  administrative 
and  executive  officials  determined  by 
the  parties  to  the  agreement  to  be 
responsible  for  designated  affairs  of  the 
agreement  and  the  respective  duties  and 
authoriUes  delegated  to  those  officials. 
At  a  minimum,  specify: 

(1)  The  officials  with  authority  to  file 
agreements  and  agreement 
modifications  and  to  submit  associated 


supporting  materials  or  with  authority 
to  delegate  such  authority;  and 

(2)  A  statement  as  to  any  designated 
U.S.  representative  of  the  agreement 
required  by  this  chapter. 

15.  Revise  redesignated  §  535.404  to 
read  as  follows: 

§535.404    Organization  of  confMenca  and 
intsrconfarsnca  agreements. 

(a)  Each  conference  agreement  shall 
include  the  following: 

(1)  Neutral  body  policing.  State  that, 
at  the  request  of  any  member,  the 
conference  shall  engage  the  services  of 
an  independent  neutral  body  to  fully 
police  the  obligations  of  the  conference 
and  its  members.  Include  a  description 
of  any  such  neutral  body  authority  and 
procedures  related  thereto. 

(2)  Prohibited  acts.  State  affirmatively 
that  the  conference  shall  not  engage  in 
conduct  prohibited  by  section  10(c)(1) 
or  10(c)(3)  of  the  Act. 

(3)  Consultation:  Shippers'  requests 
and  complaints.  Specify  the  procedures 
for  consultation  with  shippers  and  for 
handling  shippers'  requests  and 
complaints. 

(4)  Independent  action.  Include 
provisions  for  independent  action  in 
accordance  with  §  535.801  of  this  part. 

(b)  (1)  Each  agreement  between 
carriers  not  members  of  the  same 
conference  must  provide  the  right  of 
independent  action  for  each  carrier. 

(2)  Each  interconference  agreement 
must  provide  the  right  of  independent 
action  for  each  conference  and  specify 
the  procedures  therefor. 

16.  Amend  redesignated  §  535.405  by 
revising  paragraphs  (a),  (b).  (c),  (d)  and 
(e).  and  removing  paragraphs  (f)  and  (g) 
to  read  as  follows: 

§535.405    Modification  of  agreements. 
***** 

(a)  Agreement  modifications  shall  be: 
filed  in  accordance  with  the  provisions 
of  §  535.401  and  in  the  format  specified 
in  §  535.402.  • 

(b)  Agreement  modifications  shall  be 
made  by  reprinting  the  entire  page  on 
which  the  matter  being  changed  is 
published  ("revised  pages").  Revised 
pages  shall  indicate  the  consecutive 
denomination  of  the  revision  (e.g.,  "1st 
Revised  Page  7").  Additional  material 
may  be  published  on  a  new  original 
page.  New  pages  inserted  between 
exisUng  pages  shall  be  numbered  with 
an  appropriate  suffix  (e.g.,  a  page 
inserted  between  page  7  and  page  8 
shall  be  numbered  7a,  7.1,  or  similarly). 

(c)  If  the  modification  is  made  by  the 
use  of  revised  pages,  the  modification 
shall  be  accompanied  by  a  page, 
submitted  for  illustrative  purposes  only, 
indicating  the  language  being  modified  ' 
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in  the  following  manner  (unless  such 
marks  are  apparent  on  the  face  of  the 
agreement): 

(l)  Language  being  deleted  or 
superseded  shall  be  struck  through;  and, 

12)  New  and  initial  or  replacement 
language  shall  immediately  follow  the 
landiiage  being  superseded  and  be 
underlined. 

(d)  If  a  modification  requires  the 
relocation  of  the  provisions  of  the 
agreement,  such  modification  shall  be 
accompanied  by  a  revised  Table  of 
Corttents  page  which  shall  report  the 
new  location  of  the  agreement's 
provisions. 

(e)  When  deemed  necessary  to  ensure 
the  Clarity  of  an  agreement,  the 
Commission  may  require  parties  to 
republish  their  entire  agreement, 
incorporating  such  modifications  as 
have  been  made.  No  Information  Form 
requirements  apply  to  the  filing  of  a 
republished  agreement. 

17.  Revise  redesignated  §  535.501(a) 
to  road  as  follows: 

§  5^.501    General  requirements. 

(a)  Certain  agreement  filings  must  be 
accompanied  with  an  Information  Form 
setting  forth  information  and  data  on  the 
filing  parties'  prior  cargo  carryings, 
re\|anue  results  and  port  service 
patterns. 
*   [  [   *        *        *        • 

ik  Amend  redesignated  §  535.502  by 
reiteing  paragraphs  (a)(1),  (a)(3).  (a)(4), 
B),  fti)(l),  and  (b)(2)  to  read  as 


i.502    Sublect  agreements. 


[)  A  rate  agreement  as  defined  in 

|5.104(aa); 
1^  *  *  • 

I)  A  pooling  agreement  as  defined  in 
5.104(x); 

)  An  agreement  authorizing 
di^ussion  or  exchange  of  data  on 
vesjsel-operating  costs  as  defined  in 
§5S5.104(jj);or 

ip)  An  agreement  authorizing 
regulation  or  discussion  of  service 
contracts  as  defined  in  §  535.104(cc). 

(b)*  *  * 

(jl)  A  sailing  agreement  as  defined  in 

§  $35.104(bb):  or 

te)  A  space  charter  agreement  as 
d(!inedin§535.104(gg). 

9.  Amend  redesignated  §  535.503  by 
ret  esignating  the  text  as  one  paragraph 
(a )  and  by  adding  new  paragraph  (b)  to 
rt  i  d  as  follows: 

§  685.503    Information  form  for  Class  A/B 
a^^ments. 

(a)*  *  * 

b)  Modifications  to  Class  A/B 
ai  5  -eements  that  expand  the  geographic 


scope  of  the  agreement  or  modifications 
to  Class  C  agreements  that  change  the 
class  of  the  agreement  from  C  to  A/B 
must  be  accompanied  by  an  Information 
Form  for  Class  A/B  agreements. 

20.  Amend  redesignated  §  535.706  by 
revising  paragraph  (c)(1)  to  read  as 
follows: 

§  535.706  Filing  of  minutes — ^Ineludlng 
shippers'  requests  and  complaints,  and 
consultations. 


(0*  •  * 

(1)  Rates  that,  if  adopted,  would  be 
required  to  be  published  in  the 
pertinent  tariff  except  that  this 
exemption  does  not  apply  to 
discussions  limited  to  general  rate 
policy,  general  rate  changes,  the 
opening  or  closing  of  rates,  or  service  or 
time/volume  contracts;  or 
***** 

21.  Amend  Subpart  H— Conference 
Agreements  by  revising  the  title  to  read 
as  follows: 

Subpart  H— Mandatory  and  Prohibited 
Provisions 

22.  Amend  redesignated  §  535.801  by: 
revising  paragraphs  (a),  (b)(1).  (d).  (e), 
the  final  sentence  of  paragraph  (f)(1), 
and  (f)(2);  removing  paragraph  (i);  and 
redesignating  paragraphs  (j)  as  (i)  and 
(k)  as  (j),  to  read  as  follows: 

§535.801    Independent  action. 

(a)  Each  conference  agreement  shall 
specify  the  independent  action  ("LA") 
procedures  of  the  conference,  which 
shall  provide  that  any  conference 
member  may  take  independent  action 
on  any  rate  or  service  item  upon  not 
more  than  5  calendar  days'  notice  to  the 
conference  and  shall  otherwise  be  in 
conformance  with  section  5(b)(8)  of  the 
Act. 

(b)(1)  Each  conference  agreement  that 
provides  for  a  period  of  notice  for 
independent  action  shall  establish  a 
fixed  or  maximum  period  of  notice  to 
the  conference.  A  conference  agreement 
shall  not  require  or  permit  a  conference 
member  to  give  more  than  5  calendar 
days'  notice  to  the  conference,  except 
that  in  the  case  of  a  new  or  increased 
rate  the  notice  period  shall  conform  to 
the  tariff  publication  requirements  of 
this  chapter. 


(d)  A  conference  agreement  shall  not 
require  a  member  who  proposes 
independent  action  to  attend  a 
conference  meeting,  to  submit  any 
further  information  other  than  that 
necessary  to  accomplish  the  publication 
of  the  independent  tariff  item,  or  to 
comply  with  any  other  procedure  for  *he 


purpose  of  explaining,  justifying,  or 
compromising  the  proposed 
independent  action. 

(e)  A  conference  agreement  shall 
specify  that  any  new  rate  or  service  item 
proposed  by  a  member  under 
independent  action  (except  for  exempt 
commodities  not  published  in  the 
conference  tariff)  shall  be  included  by 
the  conference  in  its  tariff  for  use  by  that 
member  effective  no  later  than  5 
calendar  days  after  receipt  of  the  notice 
and  by  any  other  member  that  notifies 
the  conference  that  it  elects  to  adopt  the 
independent  rate  or  service  item  on  or 
after  its  effective  date. 

(f)(1)*  *  •  Additionally,  if  a  party  to 
an  agreement  chooses  to  take  on  an  LA 
of  another  party,  but  alters  it.  such 
action  is  considered  a  new  lA  and  must 
be  published  pursuant  to  the  lA 
publication  and  notice  provisions  of  the 
applicable  agreement. 

(2)  An  LA  TVR  published  by  a  member 
of  a  ratemaking  agreement  may  be 
adopted  by  another  member  of  the 
agreement,  provided  that  the  adopting 
member  takes  on  the  original  lA  TVR  in 
its  entirety  without  change  to  any  aspect 
of  the  original  rate  offering  (except 
beginning  and  ending  dates  in  the  time 
period)  (i.e..  a  separate  TVR  with  a 
separate  volume  of  cargo  but  for  the 
same  duration).  Any  subsequent  LA  TVR 
offering  which  results  in  a  change  in 
any  aspect  of  the  original  LA  TVR.  other 
than  the  name  of  the  offering  carrier  or 
the  begiiming  date  of  the  adopting  lA 
TVR.  is  a  new  independent  action  and 
shall  be  processed  in  accordance  with 
the  provisions  of  the  applicable 
agreement.  The  adoption  procedures 
discussed  above  do  not  authorize  the 
participation  by  an  adopting  carrier  in 
the  cargo  volume  of  the  originating 
carrier's  lA  TVR.  Member  lines  may 
publish  and  participate  in  joint  LA 
TVRs.  if  permitted  to  do  so  under  the 
terms  of  their  agreement;  however,  no 
carrier  may  participate  in  an  lA  TVR 
already  published  by  another  carrier. 
•        *        *        •        • 

23.  Revise  redesignated  §  535.802  to 
read  as  follows: 

1535.802    Service  contracts. 

(a)  Carriers  may  not  agree  among 

"   themselves  (whether  on  an  enforceable 
basis  or  otherwise)  to  prohibit  or  restrict 
themselves  from  engaging  in 
negotiations  for  service  contracts  with 
one  or  more  shippers,  and  may  not 
adopt  any  policy,  practice,  or 
procedures  that  have  the  effect  of 
prohibiting  or  restricting  such 
negotiations. 

(b)  Carriers  may  not  agree  among 
themselves  (whedier  on  an  enforceable 
basis  or  otherwise)  to  require 
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themselves  to  disclose  a  negotiation  on 
a  service  contract,  or  the  tenns  and 
conditions  of  a  service  contract,  other 
than  those  terms  or  conditions  required 
by  the  Act  to  be  published,  and  may  not 
adopt  any  policy,  practice,  or 
procedures  that  have  the  effect  of 
requiring  such  disclosures. 

(c)  Carriers  may  not  adopt  mandatory 
rules  or  requirements  affecting  their 
rights  to  negotiate  or  enter  into  service 
contracts. 

(d)  Carriers  may  adopt  voluntary 
guidelines  for  service  contracts. 
Volimtary  guidelines  are  non-binding 
policies,  outlines,  directions  or  models 
for: 

(1)  the  contract  terms  a  carrier  or 
carriers  may  include  in  the  texts  of  their 
individual  contracts;  or 

(2)  the  procedures  that  a  carrier  or 
carriers  may  follow  in  negotiating, 
modiiying,  or  terminating  contracts  with 
shipper  customers. 

(e)  Carriers  may  consult  voluntary 
guidelines  as  guidance  for  negotiating 
and  considering  service  contracts. 
Whether  volimtary  guidelines  are 
utilized  shall  be  wholly  at  the  option  of 
the  negotiating  carrier.  Voluntary 
guidelines  must  state  explicitly  the  right 
of  members  of  the  agreement  not  to 
follow  these  guidelines. 

(f)  Voluntary  guidelines  may  not 
include  commitments,  poUcies,  or 
procedures  for:  auditing  by  or  reporting 
to  agreement  officials  or  other  carriers 


regarding  compliance  with  guideline 
terms  or  procediu^s;  notification  or  pre- 
clearance  of  negotiations  or  proposed 
service  contract  terms  with  other 
carriers  or  agreement  officials;  or 
imposition  or  acceptance  of  any  liability 
or  sanction  whatsoever  for  non- 
compliance with  guideline  terms. 

(g)  Voluntary  guidelines  shall  be 
submitted  to  the  Director,  Bureau  of 
Economics  and  Agreement  Analysis. 
Federal  Maritime  Commission, 
Washington,  DC  20573.  Use  of  voluntary 
guidelines  prior  to  their  submission  is 
prohibited.  Volimtary  guidelines  shall 
be  kept  confidential  in  accordance  with 
section  535.608  of  this  part. 

(h)  Carriers  may  adopt  procedures  for 
discussing,  voting  on,  and  administering 
agreement-wide  or  multi-carrier  service 
contracts  (and  negotiations  therefor). 
Such  provisions  shall  be  included  in  the 
parties'  agreement  fiUng  with  the 
Commission. 

24.  Amend  Subpart  H — Mandatory 
and  Prohibited  Provisions  by  adding 
new  §  535.803  to  read  as  follows: 

§535.803    Ocean  freight  forwarder 
compensation. 

No  conference  or  group  of  two  or 
more  ocean  common  carriers  may 

(a)  deny  to  any  member  of  such 
conference  or  group  the  right,  upon 
notice  of  not  more  than  5  calendar  days, 
to  take  independent  action  on  any  level 

Time  Period 

[Same  as  that  used  in  responding  to  Part  V) 


of  compensation  paid  to  an  ocean 
height  forwarder;  or 

(b)  agree  to  limit  the  payment  of 
compensation  to  an  ocean  freight 
forwarder  to  less  than  1.25  percent  of 
the  aggregate  of  all  rates  and  charges 
applicable  under  the  tariff  assessed 
against  the  cargo  on  which  the 
forwarding  services  are  provided. 

25.  Amend  Part  IX  of  Appendix  A  to 
Part  535— Federal  Maritime 
Commission  Information  Form  for 
Certain  Agreements  by  or  among  Ocean 
Common  Carriers,  by  redesignating  it  as 
PartX. 

26.  Amend  Appendix  A  to  Part  535  by 
adding  new  Part  IX  to  read  as  follows: 

PartK 

For  each  agreement  member  line  that 
served  all  or  any  part  of  the  geographic 
area  covered  by  the  entire  agreement 
during  all  or  any  part  of  the  most  recent 
12-month  period  for  which  complete 
data  are  available,  state  the  total  number 
of  service  contract  requests  received,  the 
total  number  adopted,  and  the  total 
number  denied.  Of  the  total  number  of 
seMce  contract  requests  received.  * 
adopted  and  denied,  state  how  many 
were  for  Beneficial  Cargo  Owners,  how 
many  were  for  Ocean  Transportation 
Intermediaries  (formerly  NVOCCs),  how 
many  were  for  Shippers'  Associations, 
and  how  many  were  for  any  other 
shipper  designation.  The  information 
should  be  provided  in  the  format  below: 


Beneficial  Cargo  Owner 

Ocean  Transportation  Intermediary  (iormeriy  NVOCCs) 

Shippers'  Association  

Other* "^'ZZZZ 

Total 

*    Identify  type 


Carrier  A 


Requested 


Adopted 


Denied 


Beneficial  Cargo  Owner 

Ocean  Transportation  Intermediary  (fomierly  NVOCCs) 

Shippers'  Association  

Other* 


Total 


Carrier  B 


Requested 


*  Identify  type 


Adopted 


Denied 


redesignating  Part  X  as  Part  XI. 
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28  Amend  Appendix  C  to  Part  535 — 
Monitoring  Report  for  Class  A 
Agreements  Between  or  Among  Ocean 
Common  Carriers  FORM,  by  adding  new 
Part  b ;  to  read  as  follows: 


PartX 

For  each  agreement  member  line,  state 
the  total  number  of  service  contract 
requests  received,  the  total  number 
adopted,  and  the  total  number  denied 
during  the  calendar  quarter.  Of  the  total 
number  of  service  contract  requests 
received,  adopted  and  denied  during  the 

--  Calendar  Quarter 


calendar  quarter,  state  how  many  were 
for  Beneficial  Cargo  Owners,  how  many 
were  for  Ocean  Transportation 
Intermediaries  (formerly  NVOCCs),  how 
many  were  for  Shippers'  Associations, 
and  how  many  were  for  any  other 
shipper  designation.  The  information 
should  be  provided  in  the  format  below: 


Beneficial  Cargo  Owner 

Ocean  Transportation  Intemiediary  (formerly  NVOCCs) 

Shippers'  Association  '. 

Oth*t 


Ilbi 


ital 


Carrier  A 


Requested 


Adopted 


Denied 


Identify  type 


BeneJicial  Cargo  Owner 

Ocewi  Transportation  Intermediary  (fonnerly  NVOCCs) 
Shiplflers'  Association  


otal 


Carrier  B 


Requested 


Adopted 


Denied 


mtify  type 

,  Amend  Appendix  D  to  Part  535 — 

Jtoring  Report  for  Class  B 

Agreements  Between  or  Among  Ocean 
Common  Carriers  (FORM),  by 
redesignating  Part  VI  as  Part  VII. 

3p.  Amend  Appendix  D  to  Part  535— 
Moniitoring  Report  for  Class  B 
Agijeements  Between  or  Among  Ocean 


Common  Carriers  (FORM),  by  adding 
new  Part  VI  to  read  as  follows: 

Part  VI 

For  each  agreement  member  line,  state 
the  total  number  of  service  contract 
requests  received,  the  total  number 
adopted,  and  the  total  number  denied 
during  the  calendar  quarter.  Of  the  total 
numfaKsr  of  service  contract  requests 

Calendar  Quarter 


received,  adopted  and  denied  during  the 
calendar  quarter,  state  how  many  were 
for  Beneficial  Cargo  Owners,  how  many 
were  for  Ocean  Transportation 
Intermediaries  (formerly  NVOCCs),  how 
many  were  for  Shippers'  Associations, 
and  how  many  were  for  any  other 
shipper  designation.  The  information 
should  be  provided  in  the  format  below: 


\ 


Beneficial  Cargo  Owner 

Oce»n  Transportation  Intermediary  (formerly  NVOCCs) 

Shitoers'  Association  — 

OtH** 


I(  (entity  type 


Total 


Carrier  A 


Requested 


Adopted 


Denied 


Be^^ficial  Cargo  Owner .'. 

Oc  J  in  Transportation  Intermediary  (fomierty  NVOCCs) 

Sh  opers'  Association 

Other* • 


Total 


'  li  lentify  type 


Carrier  B 


Requested 


Adopted 


Denied 
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By  the  Commission. 
Joseph  C.  Polking, 

Secretary. 
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ARTMENT  OF  COMMERCE 


International  Trade  Administration 

[(^680-8iq 

Cold-Roiled  Carbon  Steel  Flat-RoHed 
P^ucts  and  Corrosion-Resistant 
C^n  Steel  Flat-Rolled  Products 
from  the  RepubUc  of  Korea; 
ruination  of  Countervailing  Duty 
A^lnlstrative  Review 

!  I 

Agency:  Import  Administiation. 
imational  Trade  Administration, 
ent  of  Commerce. 

:  Notice  of  Termination  of 
itervailing  Duty  Administrative  ' 


SMMMARY:  On  September  29. 1998  (63 
FR  51893),  in  response  to  requests  from 
Pbhang  Iron  &  Steel  Co..  Ltd.,  Pohang 
Coated  Steel  Co.,  Ltd..  Pohang  Steel 
Industries  Co..  Ltd.,  Union  Steel 
Manufacturing  Co..  Ltd..  and  Dongjbu 
Steel  Co.,  Ltd.  (respondents),  the 
Department  of  Commerce  (the 
Department)  initiated  administrative 
reviews  of  the  coimtervailing  duty 
(Mtlers  on  cold-rolled  carbon  steel  flat- 
roUed  products  and  corrosion-resistant 
caibon  steel  flat-rolled  products  from 
the  Republic  of  Korea,  for  the  period 
Juiuary  1, 1997  through  December  31. 
1997.  hi  accOTdance  with  19  CFR 
3§1.213(d)(l).  the  Department  is  now 
terminating  these  reviews  because  the 
r^pondents  have  withdrawn  their 
requests  for  reviews. 

piFECTIVE  DATE:  December  15. 1998. 
FUimCR  INFORMATION  CONTACT: 
a  Temkin  or  Christopher  Cassel, 
^^Bce  of  CVD/AD  Enforcement  VI, 
Iiliport  Administration.  International 
1  iade  Administration,  U.S.  Department 
( I  Commerce,  14th  Street  and 
( 1  mstitution  Avenue.  NW.  Washington, 
n  :  20230;  telephone:  (202)  482-2786. 

1 1 IPPLEMENTARY  INFORMATION: 
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VoL  63.  No.  240 

Tuesday,  December  15,  1998 


The  Applicable  SUtute  and  Regulations    DEPARTMENT  OF  COMMERCE 


Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Uruguay  Roimd 
Agreements  Act  (URAA)  effective 
January  1. 1995  (the  Act).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  current  regulations  as  codified  at  19 
CFR  Part  351  (1998). 

Background 

On  August  31, 1998,  the  Department 
received  requests  for  administrative 
reviews  of  these  countervailing  duty 
orders  from  the  respondents  for  the 
period  January  1, 1997,  through 
December  31, 1997.  No  other  interested 
party  requested  reviews  of  these 
countervailing  duty  orders.  On 
September  29, 1998.  the  Department 
pubUshed  in  the  Federal  Register  (63 
FR  51893)  a  notice  of  "Initiation  of 
CoimtervaiUng  Duty  Administrative 
Review"  initiating  the  administrative 
reviews  of  respondents  for  that  period. 
On  November  24. 1998.  respondents 
withdrew  their  requests  for  reviews. 

Section  19  CFR  351.213(d)(1)  of  the 
Department's  regulations  stipulates  that 
the  Secretary  may  permit  a  party  that 
requests  a  review  to  withdraw  the 
request  not  later  than  90  days  after  the 
date  of  publication  of  the  notice  of 
initiation  of  the  requested  review.  In 
this  case,  respondents  have  withdrawn 
their  requests  for  reviews  within  the  90- 
day  period.  No  other  interested  party 
requested  a  review  and  we  have 
received  no  other  submissions  regarding 
respondents'  Mrithdrawal  of  their 
requests  for  reviews.  Therefore,  we  are 
terminating  these  reviews  of  the 
coimtervailing  duty  orders  on  cold- 
rolled  carbon  steel  flat-rolled  products 
and  corrosion-resistant  carbon  steel  flat- 
rolled  products  from  the  Republic  of 
Korea. 

This  notice  is  published  in 
accordance  with  section  751  of  the  Act 
and  section  19  CFR  351.213(d)(1)  of  the 
Department's  regulations. 

Dated:  December  7, 1998. 
Holly  A.  Kiiga. 

Acting  Deputy  Assistant  Secretary  for  AD/ 
CVD  Enforcement  Group  D. 
(FR  Doc.  98-33211  Filed  12-14-98;  8:45  Sm] 
.    BtLUNG  CODE  3510-OS-P 


International  Trade  Administration 
[C-669-O01] 

Final  Reeults  of  Countervailing  Duty 
Administrative  Review:  Certain 
Refrigeration  Compressors  from  tiie 
Republic  of  Singapore 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Results  of 
Coimtervailing  Duty  Administrative 
Review. 

EFFECTIVE  DATE:  December  15, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maria  K.  Dybczak  or  Rick  Johnson, 
Office  of  Antidumping/Countervailing 
Duty  Enforcement,  Group  III,  Office  DC, 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  1874. 14th  Street 
and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone 
(202)  482-1398,  or  482-3818, 
respectively. 

SUMMARY:  On  August  11, 1998.  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  Agreement  suspending  the 
countervailing  duty  investigation  on 
certain  refrigeration  compressors  from 
the  Republic  of  Singapore. 

In  our  preliminary  results  of  review, 
we  preliminarily  determined  that  the 
signatories  to  the  Suspension 
Agreement  compUed  with  the  terms  of 
the  Agreement  during  the  period  of 
review  (POR).  We  gave  interested 
parties  an  opportunity  to  comment  on 
our  preliminary  results.  We  received 
comments  from  petitioner  Tecumseh 
Products  Company  ("Tecumseh")  and 
respondents,  the  Government  of  the 
Republic  of  Singapore  (COS), 
Matsushita  Refrigeration  Industries 
(Singapore)  Pte.  Ltd.  (MARIS),  and  Asia 
Matsushita  Electric  (Singapore)  Pte.  Ltd. 
(AMS). 

We  have  now  completed  this  review, 
the  fourteenth  review  of  this  Agreement, 
and  determine  that  the  Government  of 
the  Republic  of  Singapore,  MARIS,  and 
AMS.  the  signatories  to  the  Suspension 
Agreement,  have  complied  with  the 
terms  of  the  Agreement  during  the 
period  April  1, 1996  through  March  31. 
1997.  Based  on  our  analysis  of  the 
comments  received,  we  have  not 
changed  the  results  from  those 
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presented  in  the  preliminary  residts  of 
review. 

Applicable  Statute:  Unless  otherwise 
indicated,  all  citations  to  the  Tariff  Act 
of  1930,  as  amended  ("the  Act"),  are 
references  to  the  provisions  effective 
January  1, 1995,  the  effective  date  of  the 
amendments  made  to  the  Act  by  the 
Uruguay  Round  Agreements  Act 
("URAA").  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  set  forth  at  19  CFR  part  351 
(62  FR  27296.  May  19. 1997). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  11, 1998,  the  Department 
of  Commerce  (the  Department) 
published  in  the  Federal  Register  (63 
FR  42825)  the  preliminary  results  of  its 
administrative  review  of  the  Agreement 
suspending  the  countervailing  duty 
investigation  on  certain  refrigeration 
compressors  from  the  Republic  of 
Singapore. 

In  our  preliminary  results  of  review, 
we  preliminarily  determined  that  the 
signatories  to  the  Suspension 
Agreement  complied  with  the  terms  of 
the  Agreement  during  the  period  of 
review  (FOR).  We  gave  interested 
parties  an  opportunity  to  comment  on 
oiu'  preliminary  results.  We  received 
conmients  from  petitioner  and 
respondents.  We  have  now  completed 
this  administrative  review  in 
accordance  with  section  751  of  the  Act. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  hermetic  refrigeration 
compressors  rated  not  over  one-quarter 
horsepower  from  Singapore.  This 
merchandise  is  currently  classified 
under  Harmonized  Tariff  Schedule 
(HTS)  item  number  8414.30.40.  The 
HTS  item  number  is  provided  for 
convenience  and  Customs  purposes. 
The  written  description  remains 
dispostive. 

"The  review  period  is  April  1, 1996 
through  March  31. 1997.  and  includes 
two  programs.  The  review  covers  one 
producer  and  one  exporter  of  the  subject 
merchandise.  MARIS  and  AMS, 
respectively.  These  two  companies, 
along  with  the  COS,  we  the  signatories 
to  the  suspension  agreement. 

Under  me  terms  of  the  suspension 
agreement,  the  COS  agrees  to  ofiiset 
completely  the  amount  of  the  net 
bounty  or  grant  determined  by  the 
Department  to  exist  in  this  proceeding 
with  respect  to  the  subject  merchandise. 
The  offset  entails  the  collection  by  the 
COS  of  an  export  charge  applicable  to 
the  subject  merchandise  exported  on  or 
after  the  effective  date  of  the  agreement. 


See  Certain  Refrigeration  Compressors 
from  the  Republic  of  Singapore: 
Suspension  of  the  Countervailing  Duty 
Investigation.  ("Suspension 
Agreement")  48  FR  51167,  51170 
(November  7, 1983). 

Analysis  of  Comments  Received 

■  Comment  1 :  Petitioner  claims  that 
Singapore's  tax  laws  permit  delays  in 
assessment  and  collection  that  can 
result  in  erroneous  determinations  of 
the  proper  export  charge  under  the 
Suspension  Agreement.  Petitioner  notes 
that  under  Singapore's  tax  laws, 
assessment  and  collection  of  taxes  can 
be  negotiated  up  to  six  years  following 
the  year  under  consideration.  Thus,  as 
a  result,  the  Department  must  complete 
its  final  determination  for  each  annual 
review  period  based  upon  the 
provisional  data.  For  example, 
petitioner  notes  that,  following  the 
publication  of  the  final  results  of  the 
most  recently  completed  review,  MARIS 
submitted  for  the  record  on  the  current 
review  another  calculation  for  the 
export  charge  for  the  previous  review. 
Petitioner  argues  that  if  the  updated  tax 
information  had  been  received  prior  to 
the  final  results  of  review,  the  export 
charge  rate  would  have  doubled. 
Petitioner  notes  that  essentially  the 
same  fact  pattern  was  in  effect  in  the 
two  most  recent  administrative  reviews 
(12th  and  13th).  Petitioner  contends  that 
the  Department's  determinations  in  the 
12th  and  13th  reviews  may  not  reflect 
the  total  benefits  relating  to  those 
periods  as  their  respective  tax 
assessments  have  not  been  finalized. 

Petitioner  argues  that  the  Department 
should  require  respondents  to  submit 
information  on  all  tax  Uabilities  made 
final  during  the  POR,  regardless  of  when 
the  liability  accrued,  and  then  to  adjust 
the  current  POR's  calculations  to  reflect 
the  benefits  not  previously  accounted 
for  in  the  earher  POR.  Petitioner 
contends  that  the  Department's  use  of 
provisional  tax  data  where  final 
assessments  are  not  available  provides 
an  incentive  to  respondents  to  delay 
final  determination  of  tax  Uabilities 
until  an  administrative  review  has  been 
concluded. 

Respondents  argue  that  there  is  no 
basis  for  the  Department  to  reexamine 
benefits  allegedly  provided  in  prior 
reviews.  Respondents  assert  that  the 
Singapore  tax  system  allows  for 
negotiation  of  assessments  for  the 
purpose  of  ensuring  a  fair  tax 
assessment,  not,  as  petitioner  contends, 
for  the  purpose  of  delay  or  forgiveness 
of  the  tax  liability.  Respondents  contend 
that  the  Singapore  tax  system  functions 
like  those  of  many  other  countries  in 
allowing  the  taxpayer  to  object  to  and 


appeal  a  tax  interpretation  with  which 
it  disagrees.  Respondents  argue  that  the 
Department  should  reject  petitioner's 
request  to  require  respondents  to  submit 
information  on  tax  liabilities  made  final 
during  any  POR,  regardless  of  when  the 
liability  accrued,  and  then  to  adjust 
current  year  calculations  to  reflect  any 
benefits  recognized  after  reviews  were 
completed.  In  support  of  their  position, 
respondents  make  the  following  five 
arguments. 

First,  respondents  assert  that  both 
petitioner  and  the  Department  have  long 
been  aware  of  the  Singapore  tax  system 
and  how  it  operates,  and  that  the 
Department  knowingly  used  provisional 
tax  computations  when  final  tax 
computations  were  not  available. 
Second,  respondents  note  that  the 
Department  has  made  many 
determinations  involving  the 
Singaporean  tax  system,  and  has  a  long- 
standing practice  of  calculating  benefits 
received  based  on  the  latest  income  tax 
information  available  (citing,  e.g.. 
Antifriction  Bearings  (Other  than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  Singapore,  57  FR  4987 
(Feb.  11, 1992);  Antifriction  Bearings 
(Other  than  Tapered  Roller  Bearings) 
and  Parts  Thereof  from  Singapore,  56 
FR  9681  (March  7, 1991);  Industrial 
Belts  and  Components  and  Parts 
Thereof,  Whether  Cured  or  Uncured. 
from  Singapore,  54  FR  15520  (April  18, 
1989)).  Additionally,  respondents  argue 
that  the  Department  has  consistently 
taken  the  position  that  it  will  not  adopt 
a  change  in  methodology  absent  some 
intervening  change  in  either  the  basic 
facts  or  the  governing  law  (citing  Certain 
Compressors  from  the  Republic  of 
Singapore.  55  FR  53028,  53029  (Dec.  26, 
1990)).  Respondents  contend  that  no 
such  change  in  either  the  facts  of  the 
case  or  to  the  governing  law  has 
occurred  and  therefore,  the  Department 
has  no  basis  to  revise  its  practice. 

Third,  respondents  argue  that  there  is 
no  support  for  petitioner's  contention 
that  respondents  have  no  incentive  to 
prepare  an  accurate  and  timely  tax 
retimi.  Respondents  contend  that  the 
Department  has  explicitly  relied  on  the 
IRAS's  oversight  function  to  ensure  that 
taxation  figxues  submitted  to  the 
Department  are  accurate  and  verified 
the  accuracy  of  those  figvues  over  the 
last  fifteen  years  during  previous 
reviews  (citing,  e.g..  Certain 
Refrigeration  Compressors  ftvm  the 
Republic  of  Singapore.  53  FR  25647, 
25648  auly  8. 1988);  Certain 
Refrigeration  Compressors  from  the 
Republic  of  Singapore,  53  FR  7778,  7779 
(March  10. 1988);  Certain  Refrigeration 
Compressors  from  the  Republic  of 
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Suiiapore,  50  FR  6025, 6026  (Feb.  13, 

1936)). 
Fbiirth.  respondents  argue  that  as  a 

ma^er  of  law.  the  Department  cannot 
opan  prior  administrative  reviews. 
I^etoondents  assert  that  under  U.S.  law 
(specifically.  19  U.S.C.  §  1675(a)(1)). 
e»iii  administrative  review  is  a  separate 
proceeding,  conducted  based  up(xi  its 
ov^record.  Additionally,  respondents 
cobtend  that  previous  mtries  that  were 
covered  in  a  prior  review  cannot  be 
assessed  an  additional  export  charge 
oqce  their  countervailable  status  has 
been  determined  (citing  FAG 
Kugelfischer  Georg  Schafer  KGoA  v. 
Vtdted  States.  932  F.Supp.  315  (CIT 
1996)). 

Finally,  respondents  contend  that  the 
Si^toension  Agreement  does  not  allow 
ler  adjustments  to  an  export  charge 
I  a  final  export  chuge  has  bem 
ned,  and  that  there  is  no  provision 
providing  for  the  collection  of  my  other 
charges  ^er  the  collection  of  the  annual 
adjustment.  Respondents  point  out  that 
the  Suspension  Agreement  expUdtly 
reduires  the  GOS  to  collect  the  annual 
adfustment  "within  30  days  of 
notification  by  the  Department  of  its 
de^rmination"  in  a  review.  See 
Suspension  Agreement  at  paragraph 
Bi^.c.  reprinted  in  Certain  Refrigeration 
Compressors  from  the  Republic  of 
Singapore,  48  FR  51167. 51170  (Nov.  7, 
1983)  ("Suspension  Agreement"). 
department's  Position:  We  disagree 
1  petitioners.  At  the  request  of  the 
jartment  in  this  and  the  previous 
^fiew,  respondents  have  provided 
u^  dated  tax  information  as  it  became 
at  ulable.  See.  e.g..  Certain  Refrigeration 
Op  mpressors  from  the  Republic  of 
Singapore:  Fourteenth  Administrative 
Review,  Questionnaire  Response, 
Sebtember  10. 1998;  Certain 
ne^geration  Compressors  from  the 
Republic  of  Singapore:  Thirteenth 
Administrative  Review,  Questionnaire 
Response,  April  6. 1998.  We  first  note 
that  the  revised  calculation  submitted 
hv  respondent  was  not  finalized  diuing 
th^  current  review,  and  indeed 
respondents  reported  that  no  tax 
assessments  for  any  prior  period  of 
review  had  been  finalized  during  the 
current  period  of  review.  See  Certain 
Refrigeration  Compressors  from  the 
tpublic  of  Sing/apore:  Fotirteenth 
Mew,  Rebuttal  to  Petitioner's 
^mments.  May  21. 1998.  As  stich,  no 
lefits  relating  to  a  prior  review  were 
ized  during  the  current  period  of 


lew. 


Iven  if  we  were  to  recalculate  the 
using  the  most  recent  revised  tax 

culation  (submitted  in  the  current 
review  after  the  corresponding  review 
1 1  id  been  completed),  the  total 


countervailing  duty  rate  calculated  for 
respondents  for  the  relevant  period  of 
review  would  still  remain  de  minimis. 
See  Certain  Refrigeration  Compressors 
from  the  Republic  of  Singapore: 
Fourteenth  Review;  Petitioner's  Brief, 
September  10, 1998,  Exhibit  1. 
Similarly,  the  Department  reviewed 
petitioner's  same  assertion  during  the 
previous  review,  and  determined  that  an 
export  charge  calculation  based  on  the 
revised  information  would  have 
remained  de  minimis.  See  Certain 
Refrigeration  Compressors  from  the 
Republic  of  Singapore:  Final  Results  of 
Countervailing  Duty  Administrative 
Review,  63  FR  at  32851  (June  16, 1998). 

Nevertheless,  we  disagree  with 
respondents'  assertion  that  they  are  only 
required  to  provide  the  Department  with 
updated  tax  computations  when  the 
updates  occur  prior  to  the  completion  of 
the  administrative  review  to  which  they 
pertain.  Under  paragraph  C.l.  of  the 
Suspension  Agreement,  the  signatories 
to  the  Agreement  "agree  to  supply  to  the 
Department  any  information  and 
docimientation  the  Department  deems 
necessary  to  demonstrate  that  they  are 
in  full  compliance  with  the  Agreement." 
See  Suspension  Agreement  at  51170. 
Despite  respondents'  argument 
presented  in  its  rebuttal  brief,  we  note 
that,  in  response  to  the  Department's 
request,  respondents  appeared  to 
acknowledge  this  authority.  That  is, ' 
respondents  did  in  fact  provide  tax 
statements  for  the  previous  period  of 
review,  even  though  that  review  had 
been  completed.  See  Supplemental 
Questioimaire  Response  of  September  3, 
1998,  Exhibit  A.  While  the  Department 
does  not  reopen  prior  administrative 
reviews,  this  procedural  restriction  does 
not  equate  with  a  lack  of  authority  to 
review  overall  compliance  with  the 
Suspension  Agreement,  particularly 
when  the  Suspension  Agreement  itself 
allows  for  such  review.  Indeed,  under 
section  751(a)(1)(C)  of  the  Act,  the 
Department  can  "review  the  current 
status  of.  and  compliance  with,  any 
agreement  by  reason  of  which  an 
investigation  was  suspended,  and 
review  the  amount  of  any  net 
coimtervailable  subsidy  *  •  *  involved 
in  the  agreement  *  *  *".  Therefore,  the 
Department  has  full  authority  to  require 
respondents  to  provide  tax  assessment 
information,  not  only  for  the  present 
period  of  review,  but  for  all  prior 
reviews  where  tax  assessments  were 
revised  or  finalized  during  the  instant 
POR. 

Coirmient  2:  Petitioner  claims  that 
respondents  have  refused  to  provide  the 
information  required  by  the  Suspension 
Agreement  and  requested  by  the 
Department.  Petitioner  claims  that 


respondent  has  not  met  its  obligations  to 
provide  complete  and  updated 
information,  specifically  with  regard  to 
respondent's  income  tax  liabihties  (as 
argued  in  Comment  1  by  petitioner). 
Petitioner  notes  that  respondents  made 
several  commitments:  to  advise  the 
Department  if  MARIS's  tax  liability 
increased;  to  provide  final  tax 
calculations;  and  to  provide  this 
information  regardless  of  the  period 
currently  under  review.  Petitioner 
claims  that  MARIS  failed  to  notify  the 
Department  of  its  modified  tax 
assessment  for  the  12th  and  13th 
reviews  during  the  course  of  the  13th 
administrative  review  period. 

Petitioner  argues  that  the  Department 
should  require  respondents  to  provide 
more  regular  reporting  of  information 
relating  to  taxes  owed.  Petitioner 
suggests  that,  as  the  Government  of 
Singapore  is  required  by  the  Suspension 
Agreement  under  paragraph  C.2.2  (See 
Suspension  Agreement  at  51170)  to 
provide  a  quarterly  certification  that  it 
continues  to  be  in  compUance  with  the 
Agreement,  the  Department  should 
require  that  tax  liability  information 
(updated  quarterly)  be  included  in  the 

auarterly  report.  Petitioner  also  suggests 
lat  the  Department  should  advise 
respondents  that  failure  to  adhere  to 
promises  to  supply  information  will 
result  in  the  application  of  adverse 
information  available. 

Respondents  argue  that  there  is  no 
basis  in  the  Suspension  Agreement  to 
require  the  GOS  to  provide  financial  or 
tax  information  on  a  quarterly  basis. 
Respondents  assert  that,  contrary  to 
petitioner's  contention,  they  have 
consistently  indicated  in  their  responses 
that  the  tax  calculations  submitted  were 
provisional  and  that  respondents  would 
supplement  their  response  if 
assessments  were  finalized  prior  to  the 
completion  of  the  review.  Additionally, 
respondents  point  out  that  each  of  the 
alleged  failures  to  provide  information 
relate  to  prior  reviews,  and  that 
petitioner  has  no  basis  for  complaint  in 
the  current  review. 

Department's  Position:  We  disagree 
with  petitioner.  Petitioner  contends  that 
respondents  failed  to  provide 
information  during  the  course  of  the 
previous  review.  This  argimient  was 
considered  by  the  Department  in  the 
previous  review,  where  we  found  that 
respondents  had  not  failed  to  provide 
information  in  response  to  requests  firom 
the  Department.  See  Certain 
Refrigeration  Compressors  from  the 
Republic  of  Singapore:  Final  Results  of 
Countervailable  Duty  Administrative 
Review,  63  FR  at  32852  (June  16. 1998). 
Petitioner  has  not  made  any  contention 
regarding  a  failure  to  submit 
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information  during  the  current  POR, 
and  therefore,  there  is  no  basis  to  further 
consider  petitioner's  claims  within  the 
context  of  this  administrative  review. 
While  we  do  not  agree  with 
respondent's  assertion  that  the 
Suspension  Agreement  provides  no 
basis  to  require  the  GOS  to  provide 
financial  or  tax  information  on  a 
quarterly  basis  (see  Suspension 
Agreement,  paragraph  C,  48  FR  at 
51170).  at  this  time,  we  do  not  find  it 
necessary  to  require  such  information 
from  the  GOS. 

Comment  3:  Petitioner  claims  that 
respondents  have  submitted  false 
information  to  the  Department. 
Petitioner  claims  that  respondents 
submitted  false  information  on  three 
separate  occasions:  (1)  statements  made 
during  the  previous  review  regarding 
the  availability  and  filing  date  of  tax 
assessments;  (2)  statements  made  in  the 
previous  review  regarding  the  volimie 
and  value  of  sales  of  subject 
merchandise:  and  (3)  statements  relating 
to  the  testing  and  rating  of  compressors 
made  during  the  hearing  for  the 
previous  review.  Petitioner  suggests  that 
the  Department  instruct  respondents 
that  any  subsequent  submissions  of  false 
information  will  result  in  the  immediate 
imposition  of  adverse  facts  available. 
Respondents  argue  that  petitioner's 
reference  to  any  alleged  failure  to 
adhere  to  obUgations  to  provide 
information  relate  solely  to  the  previous 
review.  Respondents  cite  to  the  final 
results  of  the  previous  administrative 
review  (see  Certain  Refrigeration 
Compressors  from  the  Republic  of 
Singapore:  Final  Results  of 
Countenrailable  Duty  Administrative 
Review.  63  FR  at  32855  Qune  16.  1998)), 
and  assert  that  the  Department 
considered  petitioner's  contention  in 
the  previous  administrative  review  and 
found  that  respondents  had  not  failed  to 
cooperate  with  the  Department,  and  had 
acteid  to  the  best  of  their  ability  in 
complying  with  all  requests  for 
information.  Respondents  contend, 
therefore,  that  the  Department  should 
reject  petitioner's  suggestion  to  advise 
respondents  that  failure  to  comply  with 
requests  to  provide  information  will 
result  in  the  application  of  adverse  facts 
available. 

Department's  Position:  We  agree  with 
respondents.  All  of  petitioner's 
allegations  of  false  information  relate  to 
the  previous  review,  where  they  were 
fully  considered  by  the  Department  and 
found  to  be  without  merit.  See  Certain 
Compressors  from  the  Republic  of 
Singapore:  Final  Results  of 
Countervailable  Duty  Administrative 
Review,  63  FR  at  32855  (June  16.  1998). 
Petitioner  has  made  no  allegation  of 
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false  information  submitted  in  the 
current  review,  and  the  Department  has 
no  reason  to  believe  that  the  information 
respondent  provided  for  the  record  is 
inaccurate. 

Comment  4:  Petitioner  claims  that  the 
problems  cited  in  comments  1  and  2 
require  the  Department  to  review  the 
effectiveness  of  the  current  Suspension 
Agreement.  Petitioner  notes  that  the 
Suspension  Agreement  requires  that 
benefits  received  by  MARIS  and  AMS 
are  to  be  offset  completely  by  payments 
to  the  Government  of  Singapore. 
Petitioner  asserts  that  the  value  of  these 
benefits  is  sometimes  not  established  at 
the  time  the  Department  makes  its  final 
determination  in  a  particular 
administrative  review.  Petitioner 
suggests  that,  in  order  to  ensure  that  the 
Suspension  Agreement  is  fully  and 
fairly  implemented,  the  Department 
adopt  the  followring  measures:  (1) 
require  the  GOS  to  submit  quarterly 
reports  that  include  disclosure  of  any 
actions  taken  by  IRAS  with  regard  to 
taxation  of  MARIS  or  AMS;  (2)  develop 
questionnaires  that  require  respondents 
to  disclose  any  changes  in  their  tax 
liabilities  for  any  prior  review  period; 
and  (3)  include  within  any  benefit 
analysis  for  the  current  POR  any 
increased  benefit  received  by 
respondents  that  was  unrecognized  in  a 
previous  POR  due  to  a  delay  in 
ascertaining  final  tax  obligations. 

Respondent  did  not  comment  on  this 
issue. 

Department's  Position:  We  disagree 
with  petitioner  in  part.  We  do  not  agree, 
at  this  time,  that  the  Department  should 
require  the  GOS  to  submit  tax 
information  on  a  quarterly  basis,  nor 
should  we  include  within  our  current 
benefit  analysis  any  increased  benefit 
received  by  the  respondents  in  the 
current  POR  that  relates  to  a  previous 
review  period.  However,  the 
Department  has  asked,  and  will 
continue  to  ask,  that  respondents 
provide  information  relating  to  tax 
assessments  finalized  during  a  current 
POR,  whether  or  not  the  assessment 
relates  to  that  POR. 

Petitioner  claims  that  respondents 
realize  benefits  which  have  accrued 
after  an  administrative  review  has  been 
closed,  based  on  the  Singaporean  tax 
system,  which  allows  finaUzation  of  tax 
assessments  up  to  six  years  after  the 
year  of  consideration.  Because  of  the 
mechanics  of  the  Department's 
administrative  review  process,  it  is 
possible  that  respondents  can  accrue 
benefits  greater  or  less  than  those 
considered  in  calculating  the  export 
charge  rate  for  that  period  of  review. 
Thus,  it  is  possible  that  respondents 
may  be  found  to  have  been  in 


compliance  with  the  Agreement  within 
the  context  of  the  Department's 
administrative  review  procedures,  even 
though  an  offset  calculation  based  on 
finaUzed  taxes  may  yield  a  different 
figure.  However,  in  the  current  review, 
respondents  report  that  no  tax 
assessments  had  been  finalized  during 
the  period  of  review,  and  therefore,  no 
additional  benefits  relating  to  a  prior 
review  have  been  recognized  in  current 
POR.  Therefore,  petitioner's  argument 
that  respondents  have  accrued  benefits 
that  were  previously  unrecognized  is 
moot  for  this  period  of  review. 

Under  section  751(a)(1)(C)  of  the  Act, 
the  Department  has  the  authority  to 
review  the  status  of  a  suspension 
agreement  within  the  context  of  the 
administrative  review.  Given  the 
possibility  that  respondents  may  accrue 
benefits  unrecognized  during  the  period 
of  review  to  which  they  pertain,  the 
Department  intends  to  continue  to  ask 
respondents  for  information  relating  to 
finalized  tax  assessments  for  any  prior 
period  of  review  as  a  normal  part  of  its 
administrative  review  procedure. 

Final  Results  of  Review 

We  determine  that  the  signatories  to 
the  Suspension  Agreement  have 
complied  with  the  terms  of  the 
Agreement,  including  the  payment  of 
the  provisional  export  charge,  for  the 
review  period.  From  April  1, 1996  to 
August  27, 1996,  a  provisional  export 
charge  of  3.00  percent  was  in  effect. 
From  August  28, 1996  to  March  31, 
1997,  a  provisional  export  charge  of  2.22 
percent  was  in  effect. 

We  determine  the  net  subsidy  to  be 
0.56  percent  of  the  f.o.b.  value  of  the 
merchandise  for  the  April  1, 1996 
through  March  31, 1997  review  period. 
Following  the  methodology  outlined  in 
paragraph  B.4  of  the  Suspension 
Agreement,  the  Department  determines 
that,  for  the  period  of  review,  a  negative 
adjustment  may  be  made  to  the 
provisional  export  charge  rate  in  effect. 
The  adjustments  will  equal  the 
difference  between  the  provisional  rate 
in  effect  during  the  review  period  and 
the  rate  determined  in  this  review,  plus 
interest.  For  this  period,  the  GOS  may 
refund  or  credit  to  the  companies,  in 
accordance  with  paragraph  B.4.C  of  the 
Suspension  Agreement,  fiie  difference 
between  the  two  provisional  rates  noted 
above  and  the  0.56  percent,  plus 
interest,  calculated  in  accordance  with 
section  778(b)  of  the  Tariff  Act. 

Notification  of  Interested  Parties 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
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disposition  of  proprietary  information 
disclosed  under  ^JHD  in  accordance 
with  19  GFR  355.306.  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
pretective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

ttiis  administrative  review  and  thir 
notice  are  in  accordance  with  section 
75)l)[a)(l)  of  the  Act  (19  U.S.C. 
16j^(a)(l))  and  19  CFR  351.221. 

ikted:  December  8, 1998. 
J(MH>h  A.  Spetrini, 
Acwg  Assistant  Secretary  for  Import 
AJfitinistxation. 

(Flipoc  98-33212  FUed  12-14-98;  8:45  amj 
BM.  MO  COW  3B1«M)B-P 
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Dl  IPARTMENT  OF  COMMEROE 

National  Inatitiite  of  Standards  and 
Technology  <NI6T) 

B6ard  of  Overaearstyf  th»  Malcolm 
Baldrige  National  Qualtty  Award  . 

AOtNCY:  National  Institute  of  Standards. 

and  Technology,  Department  of 

Commerce. 

A(||k)N:  Request  for  nominations  of 

m0knbers  to  serve  on  the  Board  of 

Overseers  of  the  Malcolm  Baldrige 

National  QuaUty  Award. 

SUMMARY:  NIST  invites  and  requests 
notnination  of  individuals  for 
appointment  to  Board  of  Overseers  of 
the  Malcolm  Baldrige  National  Quality 
AWard  (Board).  The  term»-of  some  of  the 
members  of  the  Board  will  soon  expire. 
NIST  will  consider  nominations 
received  in  response  to  this  notice  for 
appointment  to  the  Committee,  in 
addition  to  nominations  already 
received. 

DATES:  Please  submit  nominations  on  or 
before  January  11, 1999. 
AdDRESSES:  Please  submit  nominations 
t4  Harry  Hertz,  Director.  National 
Qitality  Program,  NIST,  Building  101, 
Room  A605,  Gaithersburg.  MD  20899. 
Nominations  may  also  be  submitted  via 
PiAX  to  301-948-3716.  Additional 
iliframation  regarding  the  Committee, 
including  its  charter,  ciirrent 
membership  list,  and  executive 
supunary  may  be  foimd  on  its  electronic 
9  page  at:  <http:// 
r.quality.nit.gov/to8.htm>. 

I  FURTHER  INFORMATION  CONTACT: 
Hertz,  Director,  National  Quality 

^     1  and  Designated  Federal 
_.icial,  NIST,  Building  101,  Room 
A531.  Gaithersburg.  MD  20899; 
t^ephone  301-975-2163;  FAX— 301- 


948-3716;  or  via  e-mail  at 
harry  .hertznisLgov. 

SUPPLEMENTARY  INFORMATION: 

I.  Board  of  Ovetseen  of  the  Makohn 
Baldrige  National  Quality  Award 
InfioHTnation 

The  Board  was  established  ii^ 
accordance  with  15  U.S.C. 
3711a(d)(2)(B),  pursuant  to  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  app. 
2). 

Objectives  and  Duties 

1.  The  Board  shall  review  the  work  of 
the  private  sector  contractor(s),  which 
assists  the  Director  of  the  National 
Institute  of  Standards  and  Technology 
(NIST)  in  administeringihe  Award.  The 
Board  will  made  such  suggestions  for 
the  improvement  of  the  Award  process 
as  it  deems  necessary. 

2.  The  Board  shall  provide.a  written 
annual  report  on  the  results  of  Award 
activities  to  the  Director  of  NIST,  along 
with  its  recommendations  for  the 
improvement  of  the  Award  process. 

3.  The  Board  will  function  solely  as 
an  advisory  committee  under  the 
Federal  Advisory  Committee  Act. 

4.  The  Board  will  report  to  the 
Director  of  NIST. 

Membership 

1.  The  Board  will  consist  of 
approximately  eleven  members  selected 
on  a  clear,  standardized  basis,  in 
accordance  with  appUcable  Department 
of  Commerce  guidance,  and  for  their 
preeminence  in  the  field  of  quality 
management.  There  will  be  a  balanced 
representation  fit>m  U.S.  service  and 
manufacturing  industries,  education 
and  health  care.  The  Board  will  include 
members  familiar  with  ihe  quality 
improvement  operations  of 
manufacturing  companies,  service 
companies,  small  businesses.-education, 
and  health  cue.  No  employee,  of  the 
Federal  Government  shall  serve  as  a 
member  of  the  Board  of  Overseers. 

2.  The  Boardwill  be  appointed  by  the 
Secretary  of  Commerce  and  will  serve  at 
the  discretion  of  the  Secretary.  The  term 
of  office  of  each  Board  member  shall  be 
three  years.  All  terms  will  commence  on 
January  1  and  end  on  December  31  of 
the  appropriate  year. 

Afi5cei7aneous 

1.  Membera  of  the  Board  shall  serve 
without  compensation,  but  may,  upon 
request,  be  reimbursed  travel  expenses, 
including  per  diem,  as  authorized  by 
U.S.C.  5701  et  seq. 

2.  The  Board  will  meet  annually,  . 
except  that  additional  meetings  may  be 
callcNl  as  deemed  necessary  by  the  NIST 


Director  or  by  the  Chairperson.  Meetings 
are  one  to  two  days  in  duration. 

3.  Board  meetings  are  open  to  the 
pubUc.  Board  members  do  not  have 
access  to  classified  or  proprietary 
information  in  connection  with  their 
Board  duties^ 


n.  Nomination  Infiarmation 

1.  Nominations  are  sought  from  the 
private  sector  as  described  above. 

2.  Nominees  should  have  established 
records  of  distinguished  service  and 
shall  be  familiar  with,  the  quality 
improvement  operations  of 
manufactiuing  companies,  service 
companies,  small  businesses,  education, 
and  health  care.  The  category  (field  of 
eminence)  for  which  the  candidate  is 
qualified  should  be  specified  in  the 
nomination  letter.  Nominations  for  a 
particular  category  should  come  fiom 
organizations  or  individuals  within  that 
category.  A  summary  of  the  candidate's 
qualifications  should  be  included  with 
die  nomination,  including  (where 
applicable)  current  or  former  service  on 
federal  advisory  boards  and  federal 
employment.  In  addition,  each 
nomination  letter  should  state  that  the 
person  agrees  to  the  nomination, 
acknowledge  the  responsibiUties  of 
serving  on  the  Board,  and  will  actively 
participate  in  good  faith  in  the  tasks  of 
the  Board.  Besides  participation  at 
meetings,  it  is  desired  that  membere  be 
able  to  devote  the  equivalent  of  seven 
days  between  meetings  to  either 
developing  or  researching  topics  of  ■ 
potential  interest,  and  so  forth,  in 
furtherance  of  their  Board  duties. 

3.  Tlie  Department  of  Commerce  is 
committed  to  equal  opportimity  in  the 
workplace  and  seeks  a  broad-based  and 
diverse  Board  memberriiip. 

Dated:  December  9, 1996. 
Robert^  Hebner, 
Acting  Deputy JJiBeclor. 
(FR  Doc.  98-33166  Filed  12-14-9*  8:45  ami 
HUMQ  cow  »l»-t»<M 


DEPARTMENT  OF  COMMERCE 

Ntf  onai  Instltiita  of  Standarda  and 
Tachnology 

[Docket  No.  981028268-S26»41] 

Afinouncing  Approval  of  Fadaral 
Information  Procaaaing  Standard  186- 
1,  Digital  Signatura  Standard,  and 
Raquaat  for  Commanta 

agency:  National  bistitute  of  Standards 
and  Technology  (NIST),  Commerce. 
ACTION:  Notice;  Request  for  comments. 

summary:  The  Secretary  of  Commerce 
approved  an  interim  final  standard. 
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which  will  be  known  as  Federal 
Information  Processing  Standard  (FIPS) 
186-1,  Digital  Signature  Standard  (DSS). 
This  interim  final  standard  allows  for 
both  the  use  of  the  Digital  Signature 
Algorithm  (DSA)  and  the  American 
National  Standards  Institute  X9.31 
standard  by  federal  organizations.  The 
X9.31  standard  describes  the  Rivest- 
Shamir-Adleman  (RSA)  digital  signature 
technique. 

This  notice  advises  the  public  of  the 
Secretary's  decision  and  solicits 
comments  from  the  public,  academic 
and  research  communities, 
manufacturers,  voluntary  standards 
organizations,  and  Federal,  state,  and 
local  government  organizations.  These 
comments  will  assist  NIST  in  making  a 
reconunendation  to  the  Secretary 
regarding  a  final  decision. 
DATES:  Effective  date:  December  15, 
1998.  Comment  Date:  Comments  are 
due  on  or  before  March  15, 1999. 
ADDRESSES:  Comments  should  be  sent  to 
Information  Technology  Laboratory, 
Attn:  DSS/X9.31  Comments,  National 
Institute  of  Standards  and  Technology, 
100  Bureau  Drive  Stop  8970, 
Gaithersburg,  MD  20899-8970. 
Comments  may  also  be  sent 
electronically  to: 
"FIPSl86RSA®nist.Bov". 

Specifications  of  the  FIPS  186  are 
available  electronically  at:  <http:// 
csrc.nit.gov/fips/> 

Ordering  information  for  the  ANSI 
X9.31  standard  is  available  bora 
American  Bankers  Assoc./DC,  X9 
Customer  Service  Dept.,  P.O.  Box  79064, 
Baltimore,  MD  21279-0064,  telephone 
1-800-338-0626. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Roback.  National  histitute  of 
Standards  and  Technology,  100  Bureau 
Drive  Stop  8930.  Gaithersburg.  MD 
20899-6930;  telephone  301-975-3696 
or  via  fax  at  301-948-1233. 
SUPPLEMENTARY  INFORMATION:  Under 
Section  5131  of  the  Information 
Technology  Management  Reform  Act  of 
1996  and  the  Computer  Security  Act  of 
1987,  the  Secretary  of  Commerce  is 
authorized  to  approve  standards  and 
guidelines  for  the  cost  effective  security 
and  privacy  of  sensitive  information 
processed  by  federal  computer  systems. 
On  May  10, 1994.  the  Secretary  of 
Commerce  approved  FIPS  186,  "Digital 
Signatiue  Standard,"  which  specifies  a 
single  technique  for  the  generation  and 
verification  of  digital  signatures. 
Recently,  another  technique,  known  as 
RSA,  was  approved  as  the  X9.31 
standard  [X9.31-199a  Digital  Signatures 
Using  Reversible  Public  Key 
Cryptography  for  the  Financial  Services 
Industry  (rDSAJJ  by  ANSI.  A  second 


standard,  based  upon  a  technique 
knowoi  as  elUptic  curve,  is  expected  to 
be  completed  and  approved  by  ANSI  in 
the  near  future.  Agencies  have 
expressed  considerable  interest  to  NIST 
in  using  these  technologies. 

On  May  13. 1997.  NIST  published  a 
Federal  Register  notice  soUciting 
comments  on  amending  FIPS  186  to 
allow  for  the  use  of  other  techniques, 
specifically  mentioning  RSA  and 
elliptic  curve  (but  not  with  detailed 
specifications  as  now  exist  for  RSA  in 
the  ANSI  X9.31  standard).  The  public 
comments  overwhelmingly  supported 
revising  FEPS  186  to  include  these 
additional  algorithms.  RSA.  which  has 
withstood  widespread  scrutiny  by  the 
cryptographic  research  community,  is 
available  in  many  commercial  products. 
NIST  believes  it  to  be  robust  and 
sufficiently  strong  for  use  by  federal 
agencies. 

Following  ANSI's  recent  approval  of 
the  ANSI  X9.31  standard,  the  Secretary 
of  Commerce  approved  an  interim 
modification  to  FIPS  186  (FIPS  186-1) 
to  approve  use  of  the  digital  signature 
technique  specified  in  X9.31  in  addition 
to  the  algorithm  currently  specified  in 
FIPS  186.  The  Secretary's  decision 
revise  the  old  FIPS  186  by  adding  the 
following  statements  into  the  new  FIPS 
186-1. 

Add  the  following  as  the  last 
sentences  of  the  "Applications"    ■ 
paragraph:  The  teclmique  specified  in 
ANSI  X9.31  may  be  used  in  addition  to 
the  Digital  Signature  Algorithm  (DSA) 
specified  herein. 

Add  the  following  as  the  last  two 
sentences  of  the  "Implementations" 
paragraph:  Agencies  are  advised  that 
separate  keys  should  be  used  for 
signature  and  confidentiality  purposes 
when  using  the  X9.31  standard.  This  is 
because  the  RSA  algorithm  can  be  used 
for  both  data  encryption  and  digital 
signature  purposes. 

To  minimize  any  potential  for 
spoofing  digital  signatures,  keys  used 
for  signature  purposes  should  not  be 
recoverable.  Using  separate  keys  will 
allow  agencies  to  recover  confidentiality 
kej^but  not  signature  keys. 

The  standard  has  also  been  modified 
to  reflect  the  availabifity  of  conformity 
testing  for  DSA  implementations. 
(ANSI's  conformity  testing  program  for 
X9.31  implementations  is  not  yet  in 
place.)  Minor  language  modifications 
(e.g.,  indicating  that  two  algorithms  are 
now  approved)  and  other  administrative 
updates  have  also  been  made  to  the 
standard. 

Since  ANSI's  conformance  testing 
program  for  the  X9.31  standard  is  not 
yet  in  place,  federal  agencies  are 
advised,  in  the  interim,  to  acquire 


products  that  vendors  hold  out  as  in 
conformance  with  ANSI  X9.31. 
Agencies  will  be  advised  by  NIST  when 
a  conformance  testing  program  is  in 
effect. 

Comments  are  sought  by  NIST  so  as 
to  make  a  reconunendation  to  the 
Secretary  regarding  a  final  FIPS. 

Federal  Infbnnation  Processing 
Standards  Publication  186-1 

<Approval  Dates>  1998 

Announcing  the  Digital  Signature 
Standard  (DSS) 

Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Institute  of 
Standards  and  Technology  (NIST)  after 
approval  by  the  Secretary  of  Commerce 
pursuant  to  Section  5131  of  the 
Information  Technology  Management 
Reform  Act  of  1996  (Public  Law  104- 
106).  and  the  Computer  Security  Act  of 
1987  (Public  Law  100-235). 

Name  of  Standard:  Digital  Signature 
Standard  (DSS). 

Category  of  Standard:  Computer 
Security,  CryptMiaphy. 

Explanation:  "This  Standard  specifies 
algorithms  appropriate  for  applications 
requiring  a  digital,  rather  than  written, 
signature.  A  digital  signature  is 
represented  in  a  computer  as  a  string  of 
binary  digits.  A  digital  signature  is 
computed  using  a  set  of  rules  and  a  set 
of  parameters  such  that  the  identity  of 
the  signatory  and  integrity  of  the  data 
can  be  verified.  An  algorithm  provides 
the  capability  to  generate  and  verify 
signatures.  Signature  generation  makes 
use  of  a  private  key  to  generate  a  digital 
signature.  Signatiu-e  verification  makes 
use  of  a  public  key  which  corresponds 
to,  but  is  not  the  same  as,  the  private 
key.  Each  user  possesses  a  private  and 
public  pair.  Public  keys  are  assimied  to 
be  known  to  the  public  in  general. 
Private  keys  are  never  shared.  Anyone 
can  verify  the  signature  of  a  user  by 
employing  that  user's  public  key. 
Signature  generation  can  be  performed 
only  by  the  possessor  of  the  user's 
private  key. 

A  hash  nmction  is  used  in  the 
signature  generation  process  to  obtain  a 
condensed  version  of  data,  called  a 
message  digest  (see  Figure  1).  The 
message  digest  is  then  input  to  the 
digital  signature  (ds)  algorithm  to 
generate  the  digital  signature.  The 
digital  signature  is  set  to  the  intended 
verifier  along  with  the  signed  data  (often 
called  the  message).  The  verifier  of  the 
message  and  signature  verifies  the 
signature  by  using  the  sender's  public 
key.  The  same  hash  function  must  also 
be  used  in  the  verification  process.  The 
hash  function  is  specified  in  a  separate 
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sta  rldard.  the  Secure  Hash  Standard 
(S^is),  FIPS  180-1.  FIPS  approved  ds 
algorithms  must  be  implemented  with 
the  ISHS.  Similar  procedures  may  be 

I  to  generate  and  verify  signatures 
fot  btored  as  well  as  transmitted  data. 

Figure  1  not  reproduced  in  this 
Federal  Register  notice.] 

Approving  Authority:  Secretary  of 
Coi^erce. 

Maintenance  Agency:  U.S. 
Dd^aitment  of  Commerce.  National 
Institute  of  Standards  and  Technology 
(t^BT).  Information  Tedmology 
MboratCHy  (ITL). 

Applicability:  This  standards  is 
ajiilicable  to  all  Federal  departments 
and  agencies  for  the  {m>tection  of 
sefisitive  imclassified  information  that 
is  aot  subject  to  section  2315  of  Title  10. 
U^ted  States  Code,  or  section  3502(2) 
o!  title  44.  United  States  Code.  This 
standard  shall  be  used  in  designing  and 
imt>lementing  pubUc-key  based 
signature  systems  which  Federal 
departments  and  agencies  operate  or 
witich  are  operated  for  them  under 
contract.  Adoption  and  use  of  this 
standard  is  available  to  private  and 
commercial  organizatimis. 

Applications:  A  digital  signature  (ds) 
algorithm  authenticates  the  integrity  of 
tb^  signed  data  and  the  identity  of  die 
s^^oatory.  A  ds  algorithm  may  also  be 
11^  in  proving  to  a  third  party  that  data 
vtis  actually  signed  by  the  generator  of 
the  signature.  A  ds  algorithm  is 
intended  for  use  in  electronic  mail, 
electronic  funds  transfer,  electronic  data 
interchange,  software  distribution,  data 
storage,  and  other  applications  which 
require  data  integrity  assurance  and  data 
origin  authentication.  The  technique 
s^iecified  in  ANSI  X9.31  may  be  used  in 
addition  to  the  Digital  Signature 
Algorithm  (DSA)  ^pedfiwl  herein. 

pnplementations:  A  ds  algorithm  may 
^implemented  in  software,  firmware, 
hardware,  at  any  combination  thereof. 
1st  is  developing  a  validation  program 
I  test  implementations  for  conformance 
.J  this  standard.  Currently,  conformance 
teists  for  ANSI  X9.31  have  not  been 

Developed.  These  tests  will  be 
I  iveloped  and  made  available  in  the 
ture.  Information  about  the  plaimed 
Validation  program  can  be  obtained 
^^  the  National  Institute  of  Standards 
.  did  Technology,  Information 
Technology  Laboratory,  Attn:  DSS 
Validation.  100  Bureau  IMve  Stop  8930. 
^ithersburg.  MD  20899-8930. 

Agencies  are  advised  that  separate 
'  jpys  should  be  used  for  signature  and 
( :l>nfidentiality  purposes  when  using  the 
:  { 9.31  standard.  This  is  because  the  RSA 
i  1  gorithm  can  be  used  for  both  data 


encryption  and  digital  signature 
purposes. 

Report  Control:  Implementations  of 
this  standard  are  subject  to  Federal 
Government  expcMt  controls  as  specified 
in  Title  15.  Code  of  Federal  Regulations. 
Parts  768  through  799.  Exporters  are 
advised  to  contact  the  Department  of 
Commerce.  Bureau  of  Export 
Administration  fta  more  information. 

Patents:  The  algorithms  in  this 
standard  may  be  covered  by  U.S.  or 
foreign  patents. 

Implementation  Schedule:  This 
standard  becomes  effective  <insert>. 

Specifications:  Federal  Information 
Processing  Standard  (FIPS)  186-1 
Digital  Signature  Standard  (affixed). 

Cross  Index: 

a.  FIPS  PUB  46-2,  Data  Encryption 
Standwd. 

b.  FIPS  PUB  73,  Guidelines  for 
Security  of  Computer  Applications. 

c.  FIPS  PUB  140-1,  Security 
Requirements  for  Cryptographic 
Modules. 

d.  FIPS  PUB  171,  Key  Management 
Usii^  ANSI  X9.17. 

e.  FIPS  PUB  180-1.  Secure  Hash 
Standard. 

Qualifications:  The  security  of  a 
digital  signature  system  is  dependent  on 
maintaining  the  secrecy  of  users'  private 
keys.  Users  must  therefore  guard  against 
the  unauthorized  acquisition  of  their 
private  keys.  While  it  is  the  intent  of 
this  standard  to  specify  general  security 
requirements  for  generating  digital 
signatures,  confcmnanoe  to  this  standard 
does  not  assure  that  a  particular 
implementation  is  secure.  The 
responsible  authority  in  each  agency  or 
department  shall  assure  that  an  overall 
implementation  provides  an  acceptable 
level  of  security.  This  standard  will  be 
reviewed  every  five  years  in  order  to 
assess  its  adequacy. 

Waiver  Procure:  Under  certain 
exceptional  circumstances,  the  heads  of 
Federal  departments  and  agencies  may 
approve  waivers  to  Federal  Information 
Processing  Standards  (FIPS).  The  head 
of  such  agency  may  redelegate  such 
authority  only  to  a  senior  official 
designated  pursuant  to  section  3506(b) 
of  Title  44,  United  States  Code.  Waiver 
dull  be  granted  cmly  vdien: 

a.  Compliance  with  a  standard  would 
adversely  affect  the  accomplishment  of 
the  mission  of  an  operator  of  a  Federal 
computer  system;  or 

b.  Cause  a  major  adverse  financial 
impact  on  the  operator  which  is  not 
offset  by  Government  wide  savings. 

Agency  heads  may  act  upon  a  written 
waiver  request  containing  the 
information  detailed  above.  Agency 


heads  may  also  act  without  a  written 
waiver  request  when  they  detennine 
that  conditions  for  meeting  the  standard 
cannot  be  met  Agency  heads  may 
approve  waivers  only  by  a  written 
decision  which  explains  the  basis  on 
which  the  agency  head  made  with 
required  finding(8).  A  copy  of  each  such 
decision,  with  procurement  sensitive  or 
classified  portions  clearly  identified, 
shall  be  sent  to:  National  Institute  of 
Standards  and  Technology:  ATTN:  FIPS 
Waiver  Decisions.  100  Biireau  Drive 
Stop  8970.  Gaither^ui^g.  MD  20899- 
8970. 


X 


In  addition,  notice  of  each  waiver 
granted  and  each  delegation  of  authority 
to  approve  waivers  shall  be  sent 
promptly  to  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives  and  the  Committee  on 
Governmental  Afiiairs  of  the  Senate  and 
shall  be  puUished  promptly  in  the 
Federal  Register. 

When  the  determination  on  a  waiver 
applies  to  the  procurement  of 
equipment  and/or  services,  a  notice  of 
the  waiver  determination  must  be 
published  in  the  Commerce  Business 
Daily  as  a  part  of  the  notice  of 
solicitation  for  offers  of  an  acquisition 
or,  if  the  waiver  determination  is  made 
after  that  notice  is  published,  by 
amendment  to  such  notice. 

A  copy  of  the  waiver,  any  supporting 
(locuments.  the  document  approving  the 
waiver  and  any  supporting  and 
accompanying  documents,  with  such 
deletions  as  the  agency  is  authorized 
and  decides  to  malw  under  5  U.S.C.  Sec. 
552(b).  shall  be  part  of  the  procurement 
documentation  and  retained  by  iie 
agency. 

Where  to  Olitain  Copies  of  the 
Standard:  Copies  of  this  publication  are 
for  sale  by  the  National  Technical 
Information  Service,  U.S.  Department  of 
Commerce,  Springfield.  VA  22161. 
When  ordering,  refer  to  Federal 
Information  Processing  Standards 
Publication  186-1  (FIPSPUB186-1).  and 
identify  the  tide.  When  microfiche  is 
desired,  this  ^ould  be  specified.  Prices 
are  published  by  NTIS  in  current 
catalogs  and  other  issuances.  Pajrment 
may  be  made  by  check,  money  order, 
deposit  accoimt  or  charged  to  a  credit 
card  accepted  by  NTIS. 

Dated:  December  9, 1998. 
Kiwwit  £.  Hsliiiart 
Acting  Deputy  Director 
IFR  Doc.  98-33167  Filed  12-14-98;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


P.D.  1123960] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Recordkeeping  and 
Reporting  Requirements;  Public 
Workshops 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  workshops. 


SUMMARY:  NMFS  announces  three 
workshops  to  explain  provisions  of  the 
1999  recordkeeping  and  reporting 
requirements  for  the  Alaska  groundfish 
fisheries,  to^pdate  information  on  the 
proposed  electronic  reporting  system,  to 
provide  detailed  instructions  on 
completion  and  submittal  of  the 
required  forms  and  logsheets.  and  to 
answer  questions  on  recordkeeping  and 
reporting  from  members  of  the  fisl^ng 
industry  and  from  other  interested 
parties. 

DATES:  The  workshop  dates  are: 

1.  December  15, 1998.  8:00  a.m.  to 
5:00  p.m..  Alaska  local  time.  Anchorage. 
Alaska. 

2.  January  5, 1999.  8:00  a.m.  to  5:00 
p.m.,  Pacific  standard  time.  Seattle. 
Washington. 

3.  January  19. 1999. 8:00  a.m.  to  5:00 
p.m..  Alaska  local  time,  Juneau,  Alaska. 
ADDRESSES:  The  workshop  locations  are: 

1.  Anchorage— Holiday  Inn  Hotel.  239 
West  4th  Avenue.  Anchorage.  Alaska. 

2.  Seattle— NMFS  Alaska  Fisheries 
Science  Center  (Building  9,  Rooms  A 
and  B),  7600  Sand  Point  Way,  NE.. 
Seattle.  Washington. 

3.  Juneau— Juneau  Federal  Building 
(NMFS  Administrative  Conference 
Room,  4th  floor,  room  445),  709  West  9* 
Street,  Jtmeau,  Alaska. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patsy  A.  Bearden,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS  has 
scheduled  these  workshops  in  response 
to  requests  by  the  affected  fishing 
industry  for  a  training  workshop  on  the 
groimdfish  recordkeeping  and  reporting 
system. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Patsy  A.  Bearden  (see  FOR  FURTHER 
INFORMATION  CONTACT)  at  least  5  days 
prior  to  the  workshop  dates. 


Dated:  December  9, 1998. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[PR  Doc.  9&-33185  Filed  12-14-98;  8:45  am] 
BILUNO  COOC  3510-22-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton.  Wool,  Man-Made  Fiber,  Silk 
Blend  and  Other  Vegetat>le  Fit)er 
Textiles  and  Textile  Products 
Produced  or  Manufactured  in  the 
People's  Republic  of  China 

December  10, 1998. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 


EFFECTIVE  DATE:  December  17, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  infonnation  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  informaUon  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing  and  canyforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057. 
published  on  December  17, 1997).  Also 
see  62  FR  67827,  published  on 
December  30, 1997. 
D.  MicImbI  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Conunittee  fin-  dw  Implementation  of  Textile 
Agraenente 

December  10, 1998. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 


issued  to  you  on  December  22, 1997,  by  the 
Chairman,  Committee  for  the  bnplementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  China  and 
exported  during  the  twelve-month  period 
which  began  on  January  1, 1998  and  extends 
through  December  31, 1998. 

Efiiective  on  December  17, 1998,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  terms  of 
the  current  bilateral  textile  agreement 
between  the  Governments  of  the  United 
States  and  the  People's  Republic  of  China: 


Category 


Group  I 

200.218,219,226, 
237,239,300/301, 
31^-315,  317/326, 
331,333-336. 
338/339.  340-342. 
345.  347/348, 
350-352.  359-02. 
359-V  3,  360-363, 
369-0*,  369-Hs, 
369-L«,  410,  433- 
436,  438,  440. 
442-444,  445/446, 
447,  448,  607, 
611.6ia-€15. 
617,631,633- 
636.638/639. 
640-643.644/844, 
645/646.  647-652. 
659-0  ^  659-«». 
659-S*.  666. 
669-P  '0.  670- 
Li',  831,  833, 
835,  836,  840,  842 
and  845-847,  as  a 
group. 

Subievels  in  Group  i 

239 

314 


315 

334 
336 
341  , 


345 

347/348 

350 

352 

359-0  .. 
360  ...... 


Adjusted  twelve-month 
limits 


1,484.637.198  square 
meters  equivalenL 


363  .... 
36»-L 


3.259.546  kilograms. 

52.328,828  square 
meters. 

135.736.125  square 
meters. 

346.664  dozen. 

183,253  dozen. 

736.877  dozen  of 
which  not  more  than 
41 1,687  dozen  shall 
be  in  Category  341- 

139,076  dozen. 

2,529,199  dozen. 

176,859  dozen. 

1.76833  dozen. 

641.257  kilograms. 

7.765.552  numbers  of 
which  not  more  than 
5.608.436  numbers 
shall  be  in  Category 
360_pi3. 

23.003.174  numbers. 
3.518,480  kik)grams. 


41(1 


43» 
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Category 


Adjusted  twelve-month 


449 
61  |i 

61) 

634 

63S 

64Sf646 

64S  . 

6SD 

652 

6SS|-S 

831 
83! 

84( 
84' 
G^upll 


1 ,068.289  square  me- 
ters of  wtwch  not 
more  than  808,774 
square  meters  shaH 
twinCategory  410- 
A^^andnotmore 
than  856,349  square 

meters  shall  be  in 
C«egory410-B's 

26.314  dozen. 
221.256  numbers. 
23,940  dozen. 
5,716,362  square  me- 
ters. 
26,461 ,427  square 


3^,  332,  349,  353. 
364,  359-0 '• 
^31,432,439, 
i  59,  630. 632, 
( 53,  654  and  659- 
0^^  as  a  group. 

Group  III 

26).  220,  222. 223. 
J24-V'«  224- 
iV*.  225.227. 
:  29,  369-0», 
-  00.  414,  464. 
'  65.  469.  600, 
( 03.  604-O2\ 
106.618-622. 
1 124-629.  665. 
<69-0^and 
1 170-023,  as  a 

^  l«>UP- 

diiupIV 

^2.834.838,839. 
{43.850-862.858 
ind859,  asa 
jroup. 


665.883  dozea 
703.604  dozen. 
889.307  dozea 
1.200.121  dozen. 
123.811  dozea 
2.937.012  dozen. 
658.440  kilograms. 
2.129,269  kilograms. 
589.147  dozen  pairs. 
131.821  dozen. 
2.528.217  dozen. 
191.521  dozea 
1.346.963  dozen. 

132.216.491  square 
meters  equi>«lenL 


274.262.852  square 
meters  equivalent 


12.286,301  square 
meters  equivalent 


oeo-C:  only  HTS  nunntan  610323.0065. 
,  6103.432025,  6103.48200a  61O3.40JO38. 

6104.63.1030.  6104.60.1000.  6104J0J014. 

6114J0J064.  6203.432010.  6203.432000. 

6203.40.1000.  e204.63.15ia  620440.10ia 
6211.33.00ia        6211J3.0017        and 


^CslBOGfy 
6103.432020. 
6104413.1020, 
6114J0J044. 
6203^.1010. 

e2io.ia90io, 

6211.43.00ia 

'Crtngnry  OGO-H:  only  HTS  numboct  6e02A>.903a 
6604X109015.  6504.009060.  6506^.5000  6605.00.6090. 
6605.907090  aid  6606.90.8090. 

•Calagoty  66»-S:  only  HTS  number*  6112.31.0010. 
6112J1X)020,  6112.41X1010,  6112.41X)Q20,  6112.41XXI30. 
6112.41XXMa  6211.11.1010  6211.11.1020.  6211.12.1010 

«ld6211.1^10^o. 

"C«l«Ui¥>  660-P;  only  HTS  number*  6306J2XI010. 
6306J2X)020,  6305.33.mi0.  6306.33.0020  and 
630628X)000. 

"Category  6nMj  only  HTS  number*  4202.12.8030 
4202.12 J070,  4202.90^020,  4202jej031.  4202JeJ026 
«id  6307.909807. 

"CaMgory  341-Y:  only  HTS  nunbar*  62042ZJ060, 
6206JOJ010,  620030^030  and  621 1 .4ei)064. 

"CaMgary  3eO-P:  only  HTS  nwnber*  630221 J010, 
630e21J010.  630221.7010,  630221.8010.  6302^1.3010 
6302.31.6010, 6302^1.7010  and  6302^1^10 

'«CM*gory  410-A:  only  HTS  numbers  5111.11.3000. 
5111.11.7030,  5111.11.7060.  5111.182000  S111.19J020. 
5111.19J040,  5111.10«l8a  5111.18.6080.  511120.9000 
5111J0J000,  5111.803000,  S111JO8000.  5212.11.1010 
5212.12.1010  5212.13.1010  8212.14.1010  5212.15.1010 
521221.1010,  521222.1010.  S21223.101O  521224.1010 
521225.1010,  5311.002000.  5407A1i)61O  5407A2X)6ia 
5407jaX»ia  5407MXieiO  540O31i)61O  5406^2X1610 
540633XI51O  540034X1610  6615.13X1610  561522X1610 
S515.82X>Sia  56tO31X)610,  561032X)6ia  561633X1610 
561&34X1610  and  630120X1020. 


<  The  limits  have  not  been  adjusted  to  account  tor  any  im- 
pels ssporled  altar  December  31.  1987. 

i  Category  359-C:  only  HTS  numbers  6103.422025. 
6*113.48.8034.  6104.62.1020.  6104.68.8010  611420.0048, 
6ll  420.0062,  6203.422010  6203.422080.  6204.622010 
eptl.32.0010, 6211.32.0025  and  6211.42.0010 

Category  369-V:  only  HTS  numbers  6103.192030. 
e|l63.18J030.  6104.12.0040.  6104.19J040.  611020.1022. 
e  11020.1024.  6110202030,  6110202035,  6110J0.9044. 
e  110.90.9046.  6201.922010  6202.922020,  6203.19.1030 
^2t3.19.9O30.  6204.12.0040.  6204.19.8040,  6211.32X1070 

16211.42.0070. 

Category  369-0:  only  HTS  numbers  6302.60.0010. 
4b2.91.O0OS  and  6302.91.0045. 

'Category  369-H:  only  HTS  numbers  420222.4020. 
49222.4500  and  420222.8030. 

Category  369-lj  only  HTS  numbers  4202.12.4000. 
4*2.12.8020.  4202.12.8060.  4202.92.1500.  4202.92.3016. 
< :  92.82.6081  and  6307.90.9905. 


S0O7.10.eO30. 
5112.19.9010, 
5112.19.9060, 
5112MJ000, 
5212.12.1020 
521221.1020. 
521225.1020, 
5407.02.0620, 
540632.0620 
561522X1620. 
6516.33X1620 


'•Category  410-8:  only  HTS  numbers 
Sa07«L6030.  5112.112030,  5112.112060, 
S112.19J020.  5112.18.9030.  5112.18.904O 
5112.19L9060.  5112203000.  5112303000 
5112.909010  511ZS0.9080,  5212.11.1020 
5212.13.1020.  5212.14.1020.  5212.15.1020. 
521222.1020,  521223.1020,  521224.1020 
5300212000,  5308292000  5407.91  X)520 
5407:83X1620,  5407A4X>520,  540631.0620. 
5406.330520,  540834X1620.  5615.13X1520 
5515:82.0520,  561631.0620  561632X1620, 
wid  561634X1620. 

'•Category  360-0:  al  HTS  nwnbers 
6103.422025,  6103.483034,  6104.62.1020.  6104.683010. 
611420.0040  6114200062.  6203.422010.  6203.422080 
6204.622010  621132X1010.  621132.0025.  6211.42XX110 
(Category  360-O:  6103.182030.  6103.18.8030, 
6104.12XX140,  6104.18.8040.  6110201022,  611020.1024, 
6110202030,  6110202036,  6110M3044.  611030.804O 
6201322010  6202322020,  6203.101030  6203.19.9030. 
6204.12.0040,  6204.193040  621132X1070  and 
621 1 .42X1070  (Category  360-V). 

"Category  660-0:  al  HTS  nunbers  enepi 
610323.0066.  6103.432020.  6103.432025,  6108.482000, 
6103.49.8038.  6104.63.1020,  6104.63.1030.  610438.1000, 
6104383014,  61143O3044.  6114303064,  6203.432010 
6203.432090,  6203.48.1010  6203.401080,  6204.63.1510 
620438.1010,  6210.10.8010.  621133.0010  621133X1017. 
6211.43.0010  (Category  660-0);  6602.00.8030. 
6604.003015.  6504.m.9060.  6606.903080.  660630.6080, 
660530.7080.  6605.80.8090  (Category  e60-H); 
6112313010,  611231.0020,  6112.41.0010,  6112.41.0020. 
6112.41.0030.  6112.410040.  6211.11.1010  6211.11.1020. 
6211.12.1010  »id  6211.12.1020  (Category  659-S). 

'•Category  224-V:  only  HTS  numbers  560121.0000. 
680123X1000.  580124.0000  580125.0010  560125.0020, 
580126.0010,  6801200020.  580131.0000.  580133.0000. 
5801.34.0000.  560135.0010  580135.0020.  5801.36.0010 
and  5801 300020. 

'•Category  224-0:  al  HTS  numbers  except 
580121.0000,  580123.0000,  680124X1000,  560125.0010 
580125.0020,  S8012O001O  580126.0020,  560131.0000. 
580133.0000,  580134XXI00,  580135.0010  680135.0020. 
560136.0010  wd  5801.300020  (Category  224-V). 

xiCategary  360-0:  al  HTS  numbers  except 
6302.60.0010  6302.91.0005  and  6302.91.0045  (Category 
360-0);  420222.4020.  420222.4500,  420222.8030  (Cat- 
egory 360-H);  4202.12.4000,  4202.123020,  4202  12.8060, 
4202.92.1500.  4202.92.3010  4202.92.6091  and 
630730.9905  (Category  360-L):  and  6307.102005  (Cat- 
egory 369-S) 

><  Category  604-O:  m  HTS  numbers  except  5509.32.0000 
(Category  604-A). 

"Category  660-0:  al  HTS  numbers  except 
630532.0010,  6305.32.0020,  630533.0010,  6305.33.0020 
and  630539.0000  (Category  6e0-P). 


"Category  670-O.  only   HTS  numbers  420222.4030. 
4202  22  8060  end  4202.32.9660. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  A^eements. 
(FR  Doc.  98-33171  Piled  12-14-98;  8:45  am] 
MLUNQ  CODE  36ie-0«l-P 


COMMTTTEEFORTHE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adiustment  of  an  Import  Limit  and 
Sut)limit  for  Certain  Cotton  Textile 
Products  Produced  or  Manufactured  in 
ttw  People's  Republic  of  Ctiina 

December  9, 1998. 

agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTKNl:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing  a 
limit  and  sublimit. 

EFFECTIVE  DATE:  December  16, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Audiority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.Q  1854); 
Executive  Order  11651  of  March  3. 1972,  as 
amended. 

The  current  limit  for  Categories  338/ 
339  and  sublimit  for  Categories  338-S/ 
339-S  are  being  increased  for 
carryforward.  As  a  result,  the  sublimit 
for  338-S/339-S,  which  is  currently 
filled,  will  re-open. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
nimibers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057. 
pubUshed  on  December  17, 1997).  Also 
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see  62  FR  67827,  pubUshed  on 
December  30, 1997. 
D.  Kfichael  Hutchiiisoii, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Ag^ments. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  9, 1998. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  22, 1997,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  China  and 
exported  during  the  twelve-month  period 
which  began  on  January  1, 1998  and  extends 
through  December  31, 1998. 

Efiiective  onDecember  16, 1998,  you  are 
directed  to  increase  the  limit  and  sublimit  for 
the  following  categories,  as  provided  for 
under  the  terms  of  the  current  bilateral  textile 
agreement  between  the  Governments  of  the 
United  States  and  the  People's  Republic  of 
China: 


Category 

Adjusted  twelve-month 
limit' 

Sut)ievel  in  Group  1 
338/339 

2,508,121  dozen  of 
which  not  more  ttian 
1.851.314  dozen 
shall  be  in  Cat- 
egories 338-S/339- 

S2. 

'The  limits  have  n<A  been  adjusted  to  ac- 
count  fc»  any  Imports  exported  after  December 
31,  1997. 

c.^)??2fy«*^-  ^  """"S  numbers  except 
6109.10.0012.    6109.10.0014,    6109.10.0018 
and  6109.10.0023;  Category  339-S:  all  HTS 
numbers  except  6109.10.0040,  6109.10.0045 
6109.10.0060  and  6109.10.0065. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  alfeirs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  98-33172  Filed  12-14-98;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  import  Limits  for  Certain 
Cotton,  Man-Made  Fitter,  Silic  Biend 
and  Other  Vegetable  Fiber  Textiles  and 
Textile  Products  Produced  or 
Manufactured  in  India 

December  9, 1998. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Aereenlents 

(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 


on  January  1, 1998  and  extends  through 
December  31. 1998. 

Effective  on  December  14, 1998,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


EFFECTIVE  DATE:  December  14. 1998. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  pn  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  informaUon  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3. 1972,  as 
amended. 

The  current  limit  for  Group  II  is  being 
increased  for  swing,  reducing  the  limit 
for  Category  317  to  account  for  the 
swing  being  applied. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057. 
published  on  December  17. 1997).  Also 
see  62  FR  67831.  published  on 
December  30. 1997. 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Apeements. 

Committee  for  die  Implementation  of  Textile 
Agreements 

December  9, 1998. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  22, 1997,  by  the 
Chairman,  Committee  for  the  hnplementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  man- 
made  fiber,  silk  blend  and  other  vegetable 
fiber  textiles  and  textile  products,  produced 
or  manufactured  in  India  and  exported 
during  the  twelve-month  period  which  began 


Category 


Level  In  Group  I 
317 


Group  II 

200.201.220-227. 
237.239pl2.  300, 
301.331-333. 
350,  352.  359pt3. 
360-362,  600- 
604.  606*,  607. 
611-629,631. 
633.638.639,    ■ 
643-646.649. 
650.  652.659pt.5, 
666,  669pt«,  670, 
831.833-638, 
840-658  and 
859pL  7.  as  a 
group. 


Adjusted  twelve-month 
limits 


33.250.997  square 
meters. 

116.923,992  square 
meters  equivalent. 


'  The  limits  have  not  been  adjusted  to  ae- 
count  ta;  any  imports  exported  after  December 

31,  1997. 

6^^o(^,i,  °^  ""^  """*- 

g^C^359pt.:  ay  HTS  numbers  except 

*  Category  606:  all  HTS  numbers  except 
5403.31.0040  (for  administrative  pum^s 
Category  606  is  designated  as  606(1)). 

e>.!S?l!?^„®^^"  *"  ^^^  numbers  except 
6406.99.1510  and  6406.99.1540. 

,=e!J^232QL^®P*--  a"  HTS  numbers  except 
5601.10.2000.  5601.22.0090.  5607.49.3000. 
5607.50.4000  and  6406.1 0.9040.  ^^ 

,,J.9^}S^^  ^^^  0^  ^^  numbers 
6115.19.8040,  6117.10.6020,  6212.10.5030 
^]2-10.9040.  6212.20.0030,  6212.30.0030 
6212.90.0090.  6214.10.2000  ^ 

6214.90.0090. 

The  Committee  for  the  Implementation  of 
Textile  Agreemente  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson, 
Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  98-33129  Filed  12-14-98;  8:45  am] 

ULUNO  CODE  3510-OR-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool,  Man^ 
Made  Fiber,  811k  Blend  and  Ottier 
VeOBtable  Fiber  Textilee  and  Textite 
Products  Produced  or  Manufactured  In 
Inddnesia 

December  8. 1998. 

AQEHCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CftA). 

ACtiON:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFftCmS.  date:  January  1. 1999. 
FOA  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Spdcialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Conunerce, 
(2W)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Q^Kta  Status  Reports  posted  on  the 
biilletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Ciii  [toms  website  at  http:// 
vr  H  w.customs.ustreas.gov.  For 
in  S  >rmation  on  embargoes  and  quota  re- 
op  (nings,  call  (202)  482-3715. 

SI  I  iPLEMSNIART  information: 

A  uthority:  Section  204  of  the  AgricultunI 
A«<of  1956.  as  amended  (7  U.S.C  1854); 
E>  ^tive  Order  11651  of  March  3. 1972,  as 
an  I  mded. 

'  te  impmt  restraint  limits  for  textile 
pi  I  ducts,  produced  or  manufactured  in 
Indonesia  and  exported  diuing  the 
period  January  1 ,  1999  through 
December  31, 1999  are  based  on  limits 
notified  to  the  Textiles  Monitoring  Body 
pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles,  and  Clothing 
(ATC)  and  a  Memorandiun  of 
Udderstanding  (MOU)  dated  Novemb» 
1 ,  1996  between  the  Governments  of  the 
United  States  and  Indonesia. 

Effective  on  January  1, 1999,  a  visa 
vvul  no  longer  be  required  for  products 
integrated  in  the  second  stage  of  the 
integration  of  textiles  and  clothing  into 
GATT 1994  from  WTO  member 
countries  (see  63  FR  53881,  published 
ottOctober  7, 1998).  A  visa  wrill 

Sitinue  to  be  required  for  non- 
egrated  products.  For  quota  purposes 
ly,  products  remaining  in  categories 
partially  integrated  wall  continue  to  be 
d^ignated  by  the  designator  "pt." 
I  kn  the  letter  pubUshed  below,  the 
oiainnan  of  OTA  directs  the 
Coininissioner  of  Customs  to  establish 
the  1999  limits. 

A  description  of  the  textile  and 
{ I  iparel  categories  in  terms  of  HTS 


numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057. 
published  on  December  17, 1997). 
Information  regarding  the  1999 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 
D.  Michael  Hutchinsoii, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implonentation  of  Textile 
Agreements 

December  8, 1998. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner  Pursuant  to  section 
204  of  the  Agricuhural  Act  of  1-956,  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3, 1972,  as  amended;  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC);  and  a  Memorandum  of 
Understanding  dated  November  1, 1996 
between  the  &>vemments  of  the  United 
States  and  Indonesia,  you  are  directed  to 
prohibit,  effective  on  January  1, 1999,  entry 
into  the  United  States  for  consumption  and 
withdrawal  firom  warehouse  for  consumption 
of  cotton,  wool,  man-made  fiber,  silk. blend 
and  other  vegetable  fiber  textiles  and  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Indonesia  and 
exported  during  the  twelve-month  jjeriod 
beginning  on  January  1, 1999  and  extending 
through  December  31, 1999.  in  excess  of  the 
following  levels  of  restraint: 


Category 

Twelve-month  restraint 
Iknit 

Levels  in  Group  1 
200 ™ 

913.205  kilogrann. 

219 

10.144.251  square 

225 

meters. 
7,103.607  square  me- 

300/301   ~ 

313^0'    

ters. 
4.341 .094  Idlograma. 
18.406,636  squwe 

314-0* 

meters. 
64,271.369  square 

315-0' 

317-0«/326-Os«17 

331/631  

meters. 

29,203.714  square 
meters. 

28.206.577  square 
meters  of  which  not 
more  than  4,167,829 
.square  meters  shall 
be  in  Category  326- 
0. 

2,590.232  dozen  pairs. 

334/335 

237.361  dozen. 

336/636 

663,006  dozen. 

338039 

34W640 

341  

1281 ,807  dozen. 
1,578.578  dozen. 
949.439  dozen. 

342/642 

394,645  dozen. 

345 

459,044  dozen. 

347/348 

1,736,437  dozen. 

350/650 

182,328  dozen. 

351/651  

513.038  dozen. 

Category 

Twelve-month  restraint 
Umit 

359-C/659-C"  

35©-S/659-S' 

360 

361  

1,499,650  kilograms. 
1,578.57»kitograms. 
1,404,929  nunt>efs. 
1,404,929  numbers. 

369-S"  

969,001  kik>grams. 

433 - 

443 - 

445/446 

11,662  dozen. 
86,519  numbers. 
57,976  dozen. 

447 

448 

604-A"  .. 
611-0'o 


613/614/615 
618-0"  


619/620  ... 


625/626/627/628/ 
629-0^2. 

634/635 

638/639 

641  

643 

644  

645/646 

647/648 

847 „ 

Group  II 

201,218,220,222- 
224,  226,  227, 
237,  239pt  '=», 
332.  333,  352, 
359-0 1*,  362, 
363.  369-0  ^s, 

400.  410.  414, 
431,434,435, 
436.  438,  440. 
44^,444, 
459pL'«,  464, 
469pL'',603, 
604-O'«,  606, 
607,621,622, 
624,  633,  649, 
652,659-0'», 
666.669-020, 
670-0*',  831, 
833-836.838. 
840.  842-846. 
650-852.  8S8-and 
859pL22,  asa 
group. 
Sut)giDup  in  Group  II 
400,410,414,431. 
434,  435,  436, 
438,  440,  442, 
444,  459pL,  464 
and469pt.  asa 
group. 
In  Group  II  subgroup 
435 „ 


17,305  dozen. 

21 ,309  dozen. 

753,662  kilograms. 

4,726J276  square  me- 
ters. 

26,756.916  square 
meters. 

6.314.317  square  me- 
ters. 

9,787,191  square  me- 
ters. 

29.862.956  square 
meters. 

315.716  dozen. 

1.641.724  dozen. 

2.406.864  dozen. 

351 ,234  numbers. 

491 ,725  numtwrs. 

830,760  dozen. 

3,441 ,722  dozen. 

434,853  dozen. 

103,520,194  square 
meters  equK^ilent. 


3,053.943  square  me- 
ters equivalent 


47,944  dozen. 


1  Category  313-0:  all  HTS  numbers  except 
5208.52.3(»5,  5208.52.4035  and 
5209.51.6032.  _^ 

2  Category  314-0:  all  HTS  numbers  except 
5209.51.6015. 

^Category  315-0:  all  HTS  numbers  except 
5208.52.4055. 

4  Category  317-0:  all  HTS  numbers  except 
5208.59^085. 
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*  Category  326-0 
5208.59.2015, 
5211.59.0015. 

"Category 
6103.42.2025. 
6104.69.8010. 
6203.42.2010, 
6211.32.0010. 
6211.42.0010; 
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all  HTS  numbers  except 
5209.59.0015  and 


numbers        6103.23'0(fe5. 
6103.43.2025.    6103.49.2000. 


35*-C:    only    HTS    numbers 
6103.49.8034.    6104.62.1020 
6114.20.0048,    6114.20.0052 
6203.42.2090,    6204.62.2010, 
6211.32.0025  and 

Category   65&-C:    only    HTS 
~.  6103.43.2020, 


2'  Category 
4202.12.8030, 
4202.92.3031, 
6307.90.9907 

^Category 
6115.19.8040. 
6212.10.9040, 
6212.90.0090. 
6214.90.0090. 


670-0:  all  HTS  numbers  except 

4202.12.8070.    4202.92.3020. 

4202.92.9026  and 

(Category  670-L). 

859pt.:    on^    HTS    numbers 

6117.10.6020.    6212.10.5030 

6212.20.0030.    6212.30.0030. 

6214.102000  and 


6103.49.8038 
6104.69.1000, 
6114.30.3054, 
6203.49.1010. 
6204.69.1010, 
6211.33.0017 


6104.63.1020.  6104.63.1030.' 
6104.69.8014.  6114.30.3044 
6203.43.2010.  6203.43.2090,' 
6203.49.1090,  6204.63.1510 
6210.10.9010,  6211.33.0010 
and  621 1.43.0010. 

'Category  359-S:  only  HTS  numbeis 
6112.39.0010.  6112.49.0010.  6211.11.8010 
6211.11.8020.  6211.12.8010  and 

6211.12.8020;  Category  659-S:  only  HTS 
numbers  6112.31.0010.  6112.310020 
6112.41.0010,  6112.41.0020.  6112.41.0030' 
6112.41.0040.  6211.11.1010.  6211.11.1020, 
6211.12.1010  and  6211.12.1020 

s^tI^^  '^'-^-    °^    "^^    """*«' 

55^i'U).  '°^^^  ""'  "^^  ""^^ 
cc','L9?i®§S;^  611-0:  a"  HTS  numbers  except 

54iis^o  h^^'j:^^"*^  «^-p' 

^Jf9?*®8°^  625/626/627/628;  Category 
629-0:  ail  HTS  numbers  except  5408.34  9085 
and  5516.24.0085. 

R-^^^SIX /^?^^P^-  °^  ""TS  number 
6209.20.5040  (diapers). 

c,no9^^S2IX  359-0:  all  HTS  numbers  except 
6103.42.2025.    6103.49.8034.    6104.62.1020 
6114.20.0048.    6114.20.0052' 
6203.42.2090.    6204.62.2010 
6211.32.0025  and 

(Category  359-C); 

6112.49.0010.    6211.11.8010 
6211.12.8010  and 

^:99:T5i6(CaiS^9pt.)''^'       ^"^ 

63^7?^^  36^:  aj^m^numbers^xcep. 

5601.10.1000.    5601.21.(^.    5701.90.1^' 

5702.10.9020,    5702.39.201  o' 

5702.49.1080,    5702.59.1000. 

^->;^-  —    5702.99.1090.    5705.002020 

and  6406.1 0.7700  (Category  369pt.) 

c^ll^^SX  *^  ^"  ^S  numbers  except 
64^-20.6M6.  6405.20.6060.  6405.20.6090, 
6406.99. 1 505  and  6406.99. 1 560 

«),',^*®SS!X  ^^^    ^"  ^^■'■S  numbers  except 

fi.)!.'^^§2^  ®^^-°-  ^  "TS  numbers  except 

610323.0055.  6103.432020,  6103.432^ 
6103.49.8038,  6104.63.102o' 
6104.69.1000,  6104.69.8014 
6114.30.3054.  6203.432010! 
6203.49.1010.  6203.49.1090. 
6204.69.1010.  6210.10.9010, 
6211.33.0017,  6211.43.0010 
65*-C);  6112.31.0010, 

6112.41.0010,  6112.41.0020 
6112.41.0040,  6211.11.1010. 
6211.12.1010.    6211.12.1020 

c..««x«i.     659-S);      6406.99.1510      and 

6406.99.1540  (Category  659pt). 

co«^^!^8?^  66*-0'  a"  "TS  nun*ers  except 
f2^-2?-5$I$'  6305.32.0020.  6305.33.0010 
M05.33.0a20.  6305.39.0000  (Categwy  669- 
n  5601.102000.  560122  (^ 

5607.49.3000.  56b7.50.4(W         ^ 

6406.10.9040  (Category  669pt). 


6104.69.8010. 
6203.42.2010. 
6211.32.0010. 
6211.42.0010 
6112.39.0010. 
6211.11.8020. 
6211.12.8020 


5701.90.2020. 
5702.49.1020. 
5702.99.1010. 


The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  1998  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  December  19. 1997)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

Effective  on  January  1, 1999.  a  visa  will  no 
longer  be  required  for  products  integrated  in 
the  second  stage  of  the  integration  of  textiles 
and  clothing  into  GATT  1994  from  WTO 
member  countries  (see  directive  dated 
September  30. 1998).  A  visa  will  continue  to 
be  required  for  non-integrated  products.  For 
quota  purposes  only,  products  remaining  in 
categories  partially  integrated  will  continue 
to  be  designated  by  the  designator  "pt." 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Conunonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely. 

D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 

Implementation  of  Textile  Agreements. 

IFR  Doc.  98-33127  Filed  12-14-98;  8:45  amj 

WLUNO  CODE  aSKMm-F 


6103.492000, 

6104.63.1030, 

6114.30.3044, 

6203.432090. 

6204.63.1510. 

6211.33.0010. 

(Category 

6112.31.0020. 

8112.41.0030. 

6211.11.1020. 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  import  Restraint 
Limits  for  Certain  Cotton,  Wool  and 
Man-Made  Fiber  Textile  Products 
Produced  or  Manufactured  in 
Singapore 

December  8, 1998. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits. 


EFFECTIVE  DATE:  January  1, 1999. 
FOn  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce 
(202)  482-4212.  For  information  on  the 


quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850.  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972^  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Singapore  and  exported  during  the 
period  January  1.  1999  through 
December  31. 1999  are  based  on  limits 
notified  to  the  Textiles  Monitoring  Body 
pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothinc 
(ATC).  * 

Effective  on  January  1, 1999,  a  visa 
will  no  longer  be  required  for  products 
integrated  in  the  second  stage  of  the 
integration  of  textiles  and  clothing  into 
GATT  1994  from  WTO  member 
countries  (see  63  FR  53881,  published 
on  October  7.  1998).  A  visa -will 
continue  to  be  required  for  non- 
integrated  products.  For  quota  purposes 
only,  products  remaining  in  categories 
partially  integrated  will  continue  to  be 
designated  by  the  designator  "pt." 
In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  1999  limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057. 
published  on  December  17, 1997). 
Information  regarding  the  1999 
CORRELATION  will  be  pubUshed  in  the 
Federal  Register  at  a  later  date. 
D.  Michael  Hutchinsoii, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  ImplementadoD  of  Textile 
Agreements 

December  8, 1998. 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  ExecuUve  Order 
11651  of  March  3. 1972.  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC),  you  are  directed  to  prohibit, 
effective  on  January  1, 1999,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories, 
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p  P  >duced  or  manufactured  in  Singapore  and 
exported  during  the  twelve-month  period 
beginning  on  January  1, 1999  and  extending 
through  December  31. 1999,  in  excess  of  the 
foUowing  levels  of  restraint: 


2JZ|2 

2^ 

2al9pt.'  . 

3]n  

3« 

33  5 

339/339 


3<0. 

3n 

3<2 

a<7/348 


A'i5 

e(4 
6:i 
e:4. 


Category 


e^o 

eo 

642 

645/646 

i'7 

f-8 


Twelve-month  restraint 
limit 


547,607  kilograms. 

296,473  ctozen. 

194,227  kilograms. 

526,564  dozen  pairs. 

78,176  dozen. 

235,157  dozen. 

1,486,795  dozen  of 
which  not  more  than 
868,897  dozen  shall 
be  in  Category  338 
and  not  more  than 
966,105  dozen  shall 
be  in  Category  339. 

1,040,536  dozen. 

261 ,644  dozen. 

161,010  dozen. 

1,100.486  dozen  of 
whk:h  not  more  than 
687,803  dozen  shall 
be  in  Category  347 
and  not  nwre  ttian 
534,959  dozen  shall 
be  in  Category  348. 

7,012  dozen. 

984,478  kik)grams. 

603,793  dozen  pairs. 

298,465  dozen. 

305,431  dozen 

1,096,213  dozen. 

3,657,363  dozen. 

221,833  dozen. 

361,833  dozen. 

360,087  dozen. 

168,131  dozen. 

665,347  dozen. 

1,574,480  dozen. 


Category     239pt.: 
d^.20.5040  (diapers). 


only     HTS     number 


The  limits  set  forth  above  are  subject  to 
^  justment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
diiring  1998  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  December  19, 1997)  to  the 
ffitent  of  any  unfilled  balances.  In  the  event 
tne  limits  established  for  that  period  have 
b4en  exhausted  by  previous  entries,  such 
ptoducts  shall  be  charged  to  the  limits  set 
&rth  in  this  directive. 

I  Effective  on  January  1, 1999,  a  visa  will  no 
up  ager  be  required  for  products  integrated  in 
me  second  stage  of  the  integration  of  textiles 
and  clothing  into  GATT  1994  from  WTO 
inember  countries  (see  directive  dated 
September  30, 1998).  A  visa  will  continue  to 
pt  required  for  non-integrated  products.  For 
( [Dota  purposes  only,  products  remaining  in 
( 1  itegories  partially  integrated  will  continue 

I  c  be  designated  by  the  designator  "pt." 
In  carrying  out  the  above  directions,  the 

(pbmmissioner  of  Customs  should  construe 

I I  itry  into  the  United  States  for  consumption 


to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

(FR  Doc.  98-33126  Filed  12-14-98;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Limits  for 
Certain  Cotton,  Wool,  Man-Made  F\ber, 
Siik  Blend  and  Other  Vegetable  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  in  Taiwan 

December  8. 1998. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  January  1, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
(^ota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customsnistreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  Bilateral  Textile  Agreement, 
effected  by  exchange  of  letters  dated 
January  10, 1997  and  May  2, 1997,  as 
amended  and  extended,  concerning 
textiles  and  textile  products,  produced 
or  manufactured  in  Taiwan,  establishes 
limits  for  the  period  January  1, 1999 
throueh  December  31,1999. 

In  the  letter  pubUshed  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
limits  for  the  1999  period. 

These  limits  may  be  revised  if  Taiwan 
becomes  a  member  of  the  World  Trade 
Organization  (WTO)  and  the  WTO 
agreement  is  applied  to  Taiwan. 

A  description  of  the  textile  and    ' 
apparel  categories  in  terms  of  HTS 


numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057, 
published  on  December  17,  1997). 
Information  regarding  the  1999 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Text  He  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Decembers.  1998. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner.  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3. 1972,  as  amended;  and  the 
Bilateral  Textile  Agreement,  effected  by 
exchange  of  letters  dated  January  10, 1997 
and  May  2, 1997,  as  amended  and  extended, 
effective  on  January  1,  1999.  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textiles  and  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Taiwan  and 
exported  during  the  twelve-month  period 
which  begins  on  January  1, 1999  and  extends 
through  December  31 ,  1999.  in  excess  of  the 
following  levels  of  restraint: 


Category 

Group  I 
200-224,  225/317/ 
326,  226,  227. 
229,300/301/ 
607,  313-315. 
360-363,  369-iy 
670-L/870'. 
369-82.369- 
03,400-414, 
464-469,600- 
606,611.613/ 
614/615/617, 
618,  619/620, 
621-624.  625/ 
626/627/628/ 
629,  665,  666. 
669-P^  669- 
T»,  669-0  «, 
670-H^and 
670-O",  as  a 
group. 

Sublevels  in  Group  I 
218 

225/317/326  

226 


Tweh/e-nxxTth  Kmit 


578,780,670  square 
meters  equivalenL 


21 ,660,71 7  square 
meters. 

38,447,714  square 
meters. 

6,977,033  square  me- 
ters. 
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Category 


300/301/607 


383 _ 

369-U670-U870 
611  

613/614/615/617  . 

619/620  „.... 

625/626/627/628/ 

629. 

669-l> 

669-T  

670-H _ 

Group  I  subgroup 
200.  219,  313, 

314.315.361. 

369-Sand604. 

as  a  group. 
Within  Group  I  sub- 

200  

219  

313 

314  „..., 

315  

361  

369-S 

604  

Group  II 

237.  239.  330- 
332.333/334/ 
335.336.338/ 
339.340-345. 
347/346.  349. 
35Q«50.  351. 
352/652.353. 
354.359-C/ 
659-C".  35&-H/ 
659-H'<»,35^ 

0'\  431-444. 
445/446.  447/ 
448.  459,  630- 
632.633/634/ 
635.636.638/ 
639.  640.  641- 
644.645/646. 
647/648.  649. 
651.653.654. 
659-8^2.659- 
0«.  831-844 
and  846-859.  as 
agroup. 
Subievels  in  Group  II 

237  

239  .. <:. 

331  

336 


Twelve-month  limit 


1.715.086  kilograms  of 
which  not  more  than 
1.429.238  kilograms 
shall  be  in  Category 
300;  not  more  ttian 
1.429.238  kik)grams 
shall  be  in  Category 
301 ;  and  not  more 
than1.429j238kik>- 
gramsshaM  be  in 
Category  607. 

12.146.131  numbers. 

48.998.795  kitograms. 

3.122.158  square  me- 
ters. 

19.363.313  square 
meters. 

14.232.335  square 
meters. 

18.519.629  square 
meters.. 

336.680  kik)grams. 

1.094.283  kikjgrams. 

18.762.953  kitograms. 

144.401.603  square 
meters  equivalent 


699.899  kik)grams. 
15.929,004  square 

meters. 
66.651 .530  squaret- 

meters. 
28373.780  square 

meters. 
21.741.546  square 

meters. 
1.405.943  numbers. 
485,173  kitograms. 
228.870  kik>grams. 

755.000.000  square 
meters  equivalent 


683.810  dozen. 
5.716.949  kitograms. 
509.751  dozen  pairs. 
116.502  dozen. 


Category 

338/339 

340  

345  „ 

347/348  


352/652  

35»-C/659-C 
359-H/659-H 

433  

434  

435 

436  

438  

440  

442  _ 

443  

444  

445/446  

631   

633/634/635  . 


638/639 
640  ....... 


642  

643  

644  

645/646 
647/648 


659-S 

835  

Group  II  Subgroup 
333/334/335.341. 
342.350/650, 
351.447/448. 
636.641  and 
651 .  as  a  group. 
Within  Group  II  Sub- 
group 
333/334/335  

341  

342 

350/Kb"!!!."!!!!!!!!." 
351  

447/448  

636  „... 

641  


Twelve-month  limit 


Category 


794.971  dozen. 

1.120,030  dozen. 

121.731  dozen. 

1.064.931  dozen  of 
whk:h  not  nxve  than 
1.064.931  dozen 
shall  be  in  Cat- 
egories 347-W/348- 
W'<. 

3.090.913  dozen. 

1.447.633  kitograms. 

4.819.400  kitograms. 

15.240  dozen. 

10.583  dozea 

25.128  dozen. 

5.003  dozen: 

28.240  dozea 

5.470  dozea 

43.739  dozen. 

42.668  numbers. 

60.769  numbers. 

136,098  dozen. 

4.965,167  dozen  pairs. 

1.634.44a  dozen  of 
wtiich  not  more  ttian 
959.317  dozen  shall 
be  in  Categories 
633/634  and  not 
more  than  850.077 
dozen  shaH  be  in 
Category  635. 

6.565.058  dozen. 

1.058.909  dozen  of 
whch  not  more  ttian 
281.710  dozen  ShaH 
tM  in  Category  640- 

Y'6. 

777.133  dozen. 

507.779  numbers. 

741,830  numbers. 

4.107.691  dozen. 

5.248,544  dozen  of 
whKh  not  more  than 
5,248.544  dozen 
shall  be  in  Cat- 
egories &47-W/64d- 
Wi«. 

1.601,702  kitograms. 

19.496  dozen. 

76.748.231  square 
meters  equivalent. 


299.726  dozen  of 
which  not  more  than 
162.352  dozen  shall 
be  in  Category  335. 

339.920  dozen. 

212.349  dozen. 

136.712  dozen. 

353.280  dozea 

20.824  dozen. 

383.515  dozen. 

731 .080  dozen  of 
which  not  more  than 
255.878  dozen  shall 
be  in  Category  641- 


651  

Group  III 

Sublevel  in  Group  III 

845  


Twelve-month  limit 


443.037  dozen. 


852.064  dozen. 


'  Category  870;  Category  369-L:  only  HTS 
numbers  4202.12.4000.  4202.12.8020. 
4202.12.8060.  4202.92.1500.  4202.92.3016, 
4202.92.6091  and  6307.90.9905;  Category 
67(M.:  only  HTS  numbers  4202.12.8030, 
4202.12.8070,  4202.92.3020.  4202.92.3031, 
4202.92.9026  and  6307.90.9907. 

^S^k."^^-     °^     """^     ""^ 

'Category  369-0:  ail  HTS  numbers  except. 
4202.12.4000,    4202.12.8020,    4202.12.8060. 
4202.92.1500,    4202.92.3016,    4202.92.6091, 
6307.90.9005       (Category       36*-L);       and 
6307.10.2005  (Category  369-S). 

^Category  669-P:  only  HTS  numbers 
6305.32.0010.  6305.32.0020.  6305.33.0010. 
6305.33.0020  and  6305.39i)000. 

*  Category  669-T:  only  HTS  numbers 
6306.12.CKnO.  6306.19.0010  and 

6306.22.9030. 

•Category  669-0:  all  HTS  numbers  except 
6305.32.0010,  6305.32.0020.  6305.33.001^ 
6305.33.0020.  6305.39.0000  (Category  669- 
P);  6306.12.0000.  6306.19.0010  and 
6306.22.9030  (Category  669-T). 

'Category  670-H:  only  HTS  numbers 
4202.22.4030  and  4202.22.8050. 

»Catego7  670-O:  all  HTS  numbers  except 
4202.22.4030.  4202.22.8050  (Category  670- 
H);  4202.12.8030.  42(e!l2.8070, 

4202.92.3020,    4202.92.3031,    4202.92S026 
and  6307.90.9907  (Category  &70-L). 

•Category    359-G:    only    HTS    numbers 
6103.42.2025,    6103.40.8034.    8104.62.1020, 
6114.20.0048,    6114.20.0(^2. 
6203.42.2090,    6204.62.2010, 
6211.32.0025  and 

Category   659r^:   only   HTS 
'"         6103.43.2020, 


6104.69.8010. 
6203.42.2010. 
6211J2.0010. 
6211.42.0010; 


numbers        6103.23.0065. 
6103.43.2025,    6103.49.2000, 


6103.49.8038, 
6104.69.1000, 
6114.30.3054,. 
6203.49.1010, 
6204.69.1010, 
6211.33.0017 


6104.63.102a  6104.63.1030; 
6104.69.8014.  6114.3a3044, 
6203.43.2010.  6203.43.2090. 
6203.49.1090.  6204.63.1510. 
6210.10.9010.  6211.33.0010. 
and  621 1.43.0010. 

'0  Category    359-H 
6505.90.1540 
659-H:    only 
6604.00.9015. 
6505.90.6090. 
6505.90.8090. 

''  Category  359-0:  aN  HTS  numbers  except 
6103.42.2025.    6103.49.8034.    6104.62.1020; 
6114.2a0048.    6114.20.0052, 
6203.42.2090,    6204.62.2010, 
6211.32.0025  and 

(Category  359-C); 

and   6505.90.2060    (Category 


only    HTS    numbers 

and   6505.90.2060;   Category 

HTS    numbers   6502.00.9030, 

6504X10.9060,    6605:90.5090, 

6505.90.7090  and 


6104.69.8010, 
6203.42.2010, 
6211.32.0010. 
6211.42.0010 
6505.90.1540 
359-H). 

'2  Category 
6112.31.0010. 
6112.41.0020. 
6211.11.1010. 


and  6211.12.1020. 


659-S:  only  HTS  numbers 
6112.31.0020.  6112.41.0010, 
6112.41.0030.  6112.41.0040, 
6211.11.1020.    6211.12.1010 
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I  <3  Category  659-0:  all  HTS  numbers  except 
6t  03.23.(^5,    6103.43.2020,    6103.43.20^, 

6103.49.8038, 

6104.69.1000, 

6114.30.3054, 

6203.49.1010, 

6204.69.1010, 

6211.33.0017 
(Category 

6504.00.9015, 

6505.90.6090, 
(Category 

61 12.31  .O&O. 

6112.41.0030, 

6211.11.1020, 
1 6211.12.1020  (Category  65»-S). 
)*  Category   347-W:    only    HTS    numbers 
-  --'-     6203.19.9020, 

6203.42.4005, 

6203.42.4025, 

6203.42.4050, 

6210.40.9033. 

and 

HTS 

6204.22.3040, 

6204.62.3000, 

6204.62.4020, 

6204.62.4050, 

6204.69.6010, 

6211.20.1550, 

1 1 .42.0030  and  621 7.90.9050 

*s Category    640-Y:    only    HTS    numbers 

"1.30J20l6,    6205.30.2020,    6205.30.2050 

1 6205.30.2060. 

647-W:    only 

6203.23.0070, 

6203.43.2500, 

6203.43.4020, 

6203.49.1500, 

6203.49.2045, 

6210.40.5030, 

and 

HTS 

6204.29.2020. 

6204.63.2000, 

6204.63.3530, 

6204.69.2510. 

6204.69.2560. 

6210.50.5035. 


61 03.49.2000. 
61 04.63.1 030. 
6lil4.30.3044, 
6203.43.2090, 
6204.63.1510, 
6211.33.0010, 
6211.43.0010 
2.00.9030, 
}.90.5090, 
>.90.8090 
12.31.0010, 
12.41.0020, 
11.11.1010, 


.19.1020. 

).22.3030. 

).42.4015, 

1.42.4045, 

}.49J020, 

11.20.3810 

34B-W:   only 

.19.8030, 

1.29.4034. 

1.62.4010. 

t.62.4040. 

i.62.4065. 

10.50.9060. 


6104.63.1020. 
6104.69.8014, 
6203.43.2010. 
6203.49.1090, 
6210.10.9010. 
and 

659-C); 
6504.00.9060. 
6505.90.7090. 

659-H); 
61 12.41 .001(5. 
6112.41.0040, 
6211.12.1010 


6203.22.3020, 
6203.42.4010, 
6203.42.4035, 
6203.42.4060, 
6211.20.1520, 
6211.32.0040;  Category 
numbers  6204.12.003(), 
6204.22.3050, 
6204.62.4005, 
6204.62.4030, 
6204.62.4055, 
6204.69.9010, 
6211.20.6810, 


The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  current  bilateral 
agreement  concerning  imports  of  textile  and 
apparel  products  6Y>m  Taiwan. 

Products  in  the  above  categories  exported 
during  1998  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  December  22, 1997)  to  the 
extent  of  any  unfiled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

These  limits  may  be  revised  if  Taiwan 
becomes  a  member  of  the  World  Trade 
Organization  (WTO)  and  the  WTO  agreement 
is  applied  to  Taiwan. 

The  conversion  factors  are  as  follows: 


.23. 

.29.2035. 
.43.4010. 
6(9)3.43.4040. 
6Q03.49.2030, 
^.49.8030, 
6011.20.3820 
e48-W:  only 
6la04.23.0045, 
29.4038, 
.63.3510, 
.63.3540, 
aa04.69.2540, 
6204.69.9030, 
8211.20.6820, 
6217.90.9060. 
■•^Category 
8204.23.0050, 


HTS    numbers 

6203.29.2030. 

6203.43.3500. 

6203.43.4030. 

6203.49.2015. 

6203.49.2060. 

6211.20.1525. 
6211.33.0030:  Category 
numbers   6204.23.0040. 

6204.29.2025, 

6204.63.3000. 

6204.63.3532. 

6204.69.2530. 

6204.69.6030, 

6211.20.1555. 


Category 

Conversion  factors 
(square  meters  equiv- 
alent/category unit) 

300/301/607 

333/334/335 

352/652 

6.5 

33.75 

11.3 

359-C/659-C 

359-H/659-W 

36»-L/670-L/870 

633/634/635 

638/639 

10.1 

11.5 

3.8 

34.1 

12.5 

6211.43.0040 


and 


{rtd  6206.40.3025. 


641 -Y:    only    HTS    numbers 
6204.29.20i0,     6206.40.3010 


In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  9»-33128  Filed  12-14-98;  8:45  am] 
BILUNQ  COOe  3S10-OR-F 


COMMODITY  FUTURES  TRADINQ 
COMMISSION 

Public  Information  Colloction 
Requiremont  Submitted  to  Offleo  of 
Management  and  Budget  for  Rovlew 

AGENCY:  Ckiminodity  Futures  Trading 
Commission. 

ACTION:  Notice  of  Information 
Collection. 

summary:  The  Commodity  Futures 
Trading  Commission  has  submitted 
information  collection  3038-0048, 
Exemptions  from  Speculative  Limits  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980,  Pub. 
L.  96-511.  The  information  collected 
pursuant  to  this  rule  is  in  the  pubUc 
interest  and  is  necessary  for  market 
surveillance. 

ADDRESSES:  Persons  wishing  to 
comment  on  this  information  collection 
should  contact  Desk  Officer,  CFTC, 
Oflice  of  Management  and  Budget, 
Room  3228.  NEOB.  Washington,  D.C. 
20502,  (202)  395-7340.  Copies  of  the 
submission  are  available  from  the  CFTC 
Clearance  Officer,  (202)  418-5160. 

Title:  Off-Exchange  Agriodtural  Trade 
Options. 

Control  Number:  3038-0048. 
Action:  Extension. 
Respondents:  Businesses  (excluding 
small  business). 

Estimated  Annual  Burden:  32,060 
total  hours. 


Respondents 


Regulation  (17  CFR) 


Estimated  «  of 
respondents 


Annual  re- 
sponses 


Est  avg. 
hours  per  re- 
sponse 


( ii  einesses 


Part  3  and  Part  32 


3,610 


5.915 


80.15 


ssued  in  Washington,  DC  on  December  9, 
8. 

A.  Webb, 
retary  to  the  Commission. 
IPR  Doc.  98-33174  Filed  12-14-98;  8:45  am] 
UNO  COOE  SSSI-OI-M 


E 


IMODITY  FUTURES  TRADINQ 
COMMISSION 


¥■ 


nshine  Act  Meeting 


AGENCY  HOLDING  THE  MEETING: 
Commodity  Futures  Trading 
Cbmmission. 


TIME  AND  DATE:  11:00  a.m.,  Wednesday, 
December  30, 1998. 

place:  1155  21st  St.,  N.W..  Washington. 
D.C,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  202-418-5100. 
Jean  A.  Webb. 

Secretary  of  the  Commission. 

IFR  Doc.  98-33264  Filed  12-ll-98;ll:27  am] 

BILUNQ  CODE  6361-01-H 


COMMODITY  FUTURES  TRADINQ 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  2:00  p.m..  Monday. 

January  4. 1999. 

PLACE:  1155  21st  St.,  N.W.,  Washington, 

D.C,  9th  Floor  (inference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Adjudicatory  Matters. 


X 
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CONTACT  PERSON  FOR  MORE  INFORMATKM: 

Jean  A.  Webb.  202-418-5100. 

JMO  A.  Webb, 

Secretary  of  the  Conunission. 

[FR  Doc.  98-33265  Filed  12-11-98;  11:27 
am] 

MJJNO  CODE  S3S1-01-M 


COMMODITY  FUTURES  TRADINQ 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOUMNQ  THE  MEETING: 

Ck>imnodity  Futures  Trading 

Conunission. 

TWK  AND  DATE:  11:00  a.m.,  Friday. 

January  8, 1999. 

PLACE:  1155  21st  St..  N.W.,  Washington, 

D.C.,  9th  FloOT  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jesn  A.  Wflfab, 

Secretary  of  the  Conunission. 

(FR  Doc.  98-33266  Filed  12-11-98;  11:27 
am] 

MUMQ  CODE  aSI-M-M 


coMMOomr  futures  trading 

COMMISSION 
Sunshine  Act  Meeting 

AGENCY  HOUNNQ  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TME  AND  DATE:  2:00  p.m.,  Monday, 

January  11, 1999. 

PLACE:  1155  2l8t  St.,  N.W.,  Washington. 

D.C..  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  202-418-5100. 

Jean  A.  WeUi, 

Secretary  of  the  Commission. 

[FR  Doc.  98-33267  Filed  12-11-98;  11:27am] 

BHJJNQ  COOE  •3S1-ei-4l 


COMMODITY  FUTURES  TRADING 
COMMISSION 

-  Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

THE  AND  DATE:  11:00  a.m.,  Friday, 

January  15, 1999. 

PLACE:  1155  21st  St.,  N.W.,  Washington, 

D.C.,  9th  Floor  Conference  Room. 

STATUS:  Closed. 


MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  202-418-5100. 

JeanA.Wdib, 

Secretary  of  the  Commission. 

(FR  Doc  98-83268  Filed  12-11-98;  11:27am] 

BNXMQ  COOE  OSI-OI-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  2:00  p.m..  Tuesday. 

January  19. 1999. 

place:  1155  21st  St..  N.W..  Washington. 

D.C..  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  202-418-5100. 

Jean  A.  Wahb, 

Secretary  of  the  Commission. 

(FR  Doc  98-33269  Filed  12-11-98;  11:41 
am] 

aiLlJNO  CODE  •W1-01-M 


COMMODITY  FUTURES  TRADING 
COMM»SION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Conunodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  11.00  a.m..  Friday. 

January  22. 1999. 

place:  1155  21st  St..  N.W..  Washington. 

D.C..  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Corrvmission. 

(FR  Doc.  98-33270  Filed  12-11-98;  11:21 
am] 

BILUNG  CODE  tSSI-M-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  2:00  p.m..  Monday. 

January  25. 1999. 

PLACE:  1155  21st  St.,  N.W.,  Washington. 

D.C..  9th  Floor  Conference  Room. 


STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  98-33271  Filed  12-11-98;  11:41 
am] 

MUMQ  COOE  OSI-AI^ 

COMMODITY  FUTURES  TRADINQ 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 
Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  11:00  a.m..  Friday, 
January  29, 1999. 

PLACE:  1155  21st  St.,  N.W..  Washington, 
D.C.,  9th  Floor  Conference  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  nrebo. 

Secretary  of  the  Commission. 

(FR  Doc.  98-33272  Filed  12-11-98;  11:41 
am] 

BtUMQ  COOE  tM1-01-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Proposed  Collection;  Comment 
Request 

AGENCY:  OfBce  of  the  Under  Secretary  of 

Defense  (Personnel  and  Readiness). 

DoD. 

ACTION:  Notice. 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  the  Office  of  the 
Under  Secretary  of  Defense  (Personnel 
and  Readiness)  announces  the  following 
proposed  establishment  of  DD  Form 
X376.  "Report  of  Medical  ffistory."  a 
public  information  collection,  and  seeks 
public  comment  for  the  provisions 
thereof.  Comments  are  invited  on:  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  to  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  burden  of  the  proposed  information 
collection;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
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wajys  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  use  of  automated  collection 
techniques  or  other  forms  of  information 
tedinology. 

DAtES:  Consideration  will  be  given  to  all 
comments  received  by  February  16, 
1998. 

ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
inlqnnation  collection  should  be  sent  to 
th^lOffice  of  the  Under  Secretary  of 
Defense  (Personnel  and  Readiness) 
(Force  Management  Policy]  (Military 
Personnel  Policy)  /Accession  Policy, 
ATTN:  LTC  Michael  Ostroski,  Room 
29271, 4000  Defense  Pentagon, 

Ihii^on,  DC  20301-4000. 

I  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
prc^osed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
as$ociated  collection  instruments, 
please  Mrrite  to  the  above  address  or  call 
(768) 695-5529. 

pfjt/e.  Associated  Form,  and  OMB 
Nuinber  "Report  of  Medical  History," 
Dt^Form  X376,  OMB  Control  Number 
0704-(To  be  Determined). 

f^eeds  and  Uses:  Title  10,  USC 
Cl^Apter  31:  Section  504  and  505,  and 
Chapter  33:  Section  532,  requires 
applicants  to  meet  accession  medical 
standards  prior  to  enlistment  into  the 
Armed  Forces  (including  the  Coast 
Guard).  If  applicants'  medical  history 
revfeals  a  medical  condition  that  does 
not  meet  the  accession  medical 
standards,  they  are  medically 
disquaUfied  for  miUtaiy  entrance.  This 
fo^  also  will  be  iisedby  all  Service 
m^bers  not  only  in  their  initial 
madical  examination  but  also  for 
re  auired  periodic  medical  examinations. 

/  iffected  Public:  Individuals  or 
hoiseholds 

i  innual  Burden  Hours:  256,659 

I  Jumber  of  Respondents:  330,000 

i  lesponses  Per  Respondent:  1 

.  iverage  Burden  Per  Response:  .66 
h* )  irs  per  respondefnt. 

Frequency:  One  time. 
SUN>LEMENTAL  INFORMATION: 

Snlnmary  of  Information  Collection 

The  new  form  associated  with  this 
information  collection  vidll  replace  the 
fontn  currently  used  by  the  Department, 
"$F  93— Report  of  Medical  History." 
Tfafts  new  form  is  needed  in  order  to 
obtain  the  medical  information  which 
a^cts  entrance  physical  examinations, 
rbatine  in-service  physical 
e^jcaminations,  separation  physical 
examinations,  and  other  medical 
examinations,  as  required. 

i  The  respondents  are  all  applicants  for 
e^  istment,  induction  or 


commissioning.  The  applicant(8) 
completes  the  medical  history 
information  recorded  on  the  form.  This 
information  collected  provides  the 
Armed  Services  with  the  medical 
history  of  applicants.  The  DD  Form 
X376  is  the  method  of  collecting  and 
verifying  medical  data  on  applicants 
applying  for  entrance.  This  DD  Form 
X376  will  be  the  official  DoD  medical 
document  used  by  the  Services  through 
which  historical  medical  information  is 
collected,  reviewed,  and  maintained. 

Dated:  December  9, 1998. 
Patricia  L.  Toppingt, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  ofD^ense. 
(PR  Doc.  98-33131  Filed  12-14-98;  8:45  am) 
MLUNQ  CODE  saee-04-M 


DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary  of  Defense 

Department  of  Defense  Wage 
Committee;  Notice  of  Closed  Meetings 

Pursuant  to  the  provisions  of  section 
10  of  Public  Law  92-463,  the  Federal 
Advisory  Committee  Act,  notice  is 
hereby  given  that  closed  meetings  of  the 
Department  of  Defense  Wage  Committee 
will  be  held  on  January  5, 1999,  January 
12, 1999,  January  19,  1999,  and  January 
26, 1999,  at  10:00  a.m.  in  Room  AlOS, 
The  Nash  Building,  1400  Key 
Boulevard,  Rosslyn,  Virginia. 

Under  the  provisions  of  section  10(d) 
of  Public  Law  92-463,  the  "Department 
of  Defense  has  determined  that  the 
meetings  meet  the  criteria  to  close 
meetings  to  the  public  because  the 
matters  to  be  considered  are  related  to 
internal  rules  and  practices  of  the 
Department  of  Defense  and  the  detailed 
wage  data  to  be  considered  were 
obtained  from  officials  of  private 
estabhshments  with  a  guarantee  that  the 
data  will  be  held  in  confidence. 

However,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  chairman 
concerning  matters  believed  to  be 
deserving  of  the  Committee's  attention. 

Additional  information  concerning 
the  meetings  may  be  obtained  by  writing 
to  the  Chairman,  Department  of  Defense 
Wage  Committee,  4000  Defense 
Pentagon,  Washington,  DC  20301-4000. 

Dated:  December  9, 1998. 
LM.  BjrnuBi, 

Alternate  OSD  Federal  Repster,  Liaison 
Officer,  Department  of  Defense. 
[PR  Doc.  98-33130  Piled  12-14-98;  8:45  am] 
WLUNO  COOe  5000  0«  M 


DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.2S0H] 

Vocational  Rehabilitation  Service 
Pro|ects  for  Amertean  Indians  WItIt 
Disabilities;  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year  (FY)  1999 

Purpose  of  Program:  To  provide 
vocational  rehabilitation  services  to 
American  Indians  with  disabilities  who 
reside  on  or  near  Federal  or  State 
reservations,  consistent  with  their 
individual  strengths,  resources, 
priorities,  concerns,  abilities, 
capabiUties,  and  informed  choice,  so 
that  they  may  prepare  for  and  engage  in 
gainful  employment,  including  self- 
employment,  telecommuting,  or 
business  ownership. 

Eligible-Applicants:  Applications  may 
be  submitted  only  by  the  governing 
bodies  of  Indian  tribes  and  consortia  of 
those  governing  bodies  located  on 
Federal  or  State  reservations. 

Deadline  for  Transmittal  of 
Applications:  Junp  1, 1999. 

Applications  Available:  December  15, 
1998. 

Available  Funds:  S3,800,000. 

Estimated  Range  of  Awards: 
$250.000— $350,000. 

Estimated  Average  Size  of  Awards: 
$300,000. 

Estimated  Number  of  Awards:  12. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  60  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  75,  77, 80. 81.  and  82;  and 
(b)  The  regulations  for  this  program  in 
34  CFR  parts  369  and  371. 

Priority 

Under  section  121(b)(4)  of  the 
Rehabilitation  Act  of  1973,  as  amended, 
the  Secretiuy  gives  preference  to 
applications  that  meet  the  following 
competitive  priority.  Under  34  CFR 
75.105(c)(2)(i)  the  Secretary  awards  10 
points  to  an  application  that  meets  this 
competitive  priority.  These  points  are  in 
addition  to  any  points  the  application 
earns  under  the  selection  criteria  for  the 
program: 

Competitive  Preference  Priority- 
Continuation  of  Previously  Funded 
Tribal  Programs 

Section  121(b)(4)  of  the  RehabiliUtion 
Act  of  1973,  as  amended,  provides  that 
in  making  new  awards  under  this 
program  the  Secretary  gives  priority 
consideration  to  applications  for  the 
continuation  of  tribal  programs  that 


69062 


Federal  Register /Vol.  63,  No.  240 /Tuesday.  December  15.  1998 /Notices 


have  been  funded  under  this  program. 
For  this  comptetition  in  fiscal  year  1999, 
the  Secretary  implements  this  priority 
by  giving  a  competitive  preference  of  10 
bonus  points,  in  accordance  with  34 
CFR  75.105(c)(2)(i).  to  applications  that 
meet  this  priority. 

Selection  Criteria:  In  evaluating  an 
application  for  a  new  grant  under  this 
competition,  the  Secretary  uses 
selection  criteria  chosen  from  the 
general  selection  criteria  in  34  CFR 
75.210  of  EDGAR.  The  selection  criteria 
to  be  used  for  this  competition  will  be 
provided  in  the  application  package  for 
this  competition.  For  Applications 
Contact:  The  Grants  and  Contracts 
Service  Team  (GCST),  U.S.  Department 
of  Education,  400  Maryland  Avenue, 
S.W.,  Room  3317,  Switzer  Building, 
Washington.  D.C.  20202-2550. 
Telephone:  (202)  205-8351.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-6339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday.  The  preferred  method  for 
requesting  applications  is  to  FAX  your 
request  to  (202)  205-8717. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternate  format  by  contacting  the 
GCST.  However,  the  Department  is  not 
able  to  reproduce  in  an  alternate  format 
the  standard  forms  included  in  the 
application  package. 

For  Fiirther  Information  Contact: 
Pamela  Martin,  U.S.  Department  of 
Education.  400  Maryland  Avenue,  S.W., 
Room  3314.  Switzer  Building. 
Washington,  D.C,  20202-2650. 
Telephone:  (202)  205-8494.  Individuals 
who  use  a  telecommunication  device  for 
the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-«339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

Individuals  with  disabilities  may 
obtain  this  dociunent  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov./ fedreg.htm 
http://www.ed.gov/news.html 

To  use  the  pdf  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 


Search,  which  is  available  &«e  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  pdf,  call  the 
U.S.  Government  Printing  Office  toll 
free  at  1-88&-293-6498.  Anyone  may 
also  view  these  documents  in  text  copy 
only  on  an  electronic  bulletin  board  of 
the  Department.  Telephone:  (202)  219- 
1511  or,  toll  free.  1-800-222-4922.  The 
documents  are  located  imder  Option 
G — Files/ Announcements.  Bulletins  and 
Press  Releases. 

Note:  The  ofRcial  version  of  a  document  is 
the  document  published  in  the  Federal 
Register. 

Program  Authority:  29  U.S.C.  711(c)  and 
750. 

Dated:  December  9, 1998. 

Judith  E.  Heumenn, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

(PR  Doc.  98-33181  Filed  12-14-98;  8:45  am) 

BILUNQ  CODE  40eO-*1-P 


DEPARTMENT  OF  ENERGY 

Great  Lakes  Regional  Blomass  Energy 
Program  Management  Project;  Notice 
of  Sollcttation  for  Financial  Assistance 
Applications 

AGENCY:  Department  of  Energy. 
ACnON:  Notice  of  Solicitation  for 
financial  assistance  applications 
nimiber  DE-PS45-99R530403. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE),  pursuant  to  the  DOE 
Financial  Assistance  Rules.  10  CFR 
600.8.  is  annoimcing  its  intention  to 
solicit  applications  for  the  Great  Lakes 
Regional  Biomass  EnergyProgram 
(GLRBEP)  Management  Project.  The 
selected  applicant  will  receive  financial 
assistance  to  manage  GLRBEP  under  a 
financial  assistance  agreement  vtrith 
DOE. 

DATES:  The  solicitation  will  be  issued  on 
or  about  December  7. 1998. 
AVAILABILITY:  To  obtain  a  copy  of  the 
Solicitation  once  it  is  issued,  interested 
parties  must  access  the  Golden  Field 
Office  Application.  Award  and 
Solicitation  page  at  http:// 
www.eren.doe.gov/golden/solicit.htm. 
click  on  "solicitations"  and  then  locate 
the  solicitation  number  identified 
above.  DOE  does  not  intend  to  issue 
written  copies  of  the  solicitation. 
SUPPLEMENTARY  MFORMATION:  The  major 
goals  of  the  DOE  GLRBEP  are:  to 
promote  biomass  energy  by  creating 
awareness,  a  positive  image,  and 
confidence  in  biomass  energy 
technologies  within  the  region;  to 
develop  a  climate  supportive  of  biomass 
energy  among  the  general  public  and 


relevant  government  agencies;  to  assist 
both  the  public  and  private  sectors  in 
the  responsible  development, 
commercialization,  and  utilization  of 
biomass  energy  technologies  so  that  the 
region  achieves  full  realization  of 
associated  energy,  economic,  and 
environmental  benefits:  and  to  select 
and  perform  activities  diat  provide  for 
responsible  development  of  biomass 
energy  within  the  region.  The  Great 
Lakes  Region  includes  the  following 
states:  Illinois,  Indiana,  Iowa,  Michigan, 
Minnesota,  Ohio  and  Wisconsin. 

ApplicatitHis  must  address  each  of  the 
following  activities  in  order  to  be 
considered  for  award.  The- activities  are 
(1)  management  and  planning,  (2) 
information  and  outreach,  and  (3) 
project  oversight  and  evaluation. 

1.  Management  and  Planning  includes 
a  plan  for  the  overall  management  of  the 
project  at  the  state  level,  including 
coordination  with  the  DOE  Chicago 
Regional  Support  Office  (CRSO)  and 
GUIBEP  ad  hoc  steering  committees. 
The  responsibility  also  includes 
development  of  resource  plans  and  the 
provision  of  technical  input  to  DOE  for 
development  of  annual  operating  plans 
for  the  GLRBEP. 

The  GLRBEP  Annual  Operating  Plan 
(AOP)  is  a  document  which  will  be 
prepared  each  year  by  the  CRSO.  with 
appropriate  committee  input,  which 
provides  guidance  and  direction  to  the 
pr^ram  for  the  foUoMdng  Fiscal  Year. 

Tlbe  draft  FY  '99  AOP  will  be  made 
an  attachment  to  the  solidtation.  It  will 
be  the  responsibility  of  the  recipient  to 
gtiide  the  Program  in  meeting  AOP 
objectives,  recommend  and  implement 
changes  to  the  AOP  as  necessary,  and 
assist  the  CRSO  in  the  preparation  and 
completion  of  future  AOP's. 

2.  Information  and  Outreach  includes 
responding  to  inquiries  about  the 
program  from  interested  parties, 
developing  biotech  briefs,  collecting  and 
contributing  articles  to  support  biomass 
publications,  and  preparing  regional 
biomass  energy  program  reports.  The 
recipient  also  will  coordinate  and 
publish  a  regional  newsletter  at  least 
quarterly  and  will  establish  and 
maintain  a  GLRBEP  Internet  site  which 
provides  relevant  biomass  program 
information  and  project  siunmaries. 

3.  Project  Oversight  and  Evaluation 
includes  the  award  and  administration 
of  subgrants  to  organizations  in  the 
region.  The  recipient  will  solicit 
applications  for  projects  in  support  of 
program  objectives  through  a 
competitive  solicitation.  Administration 
of  the  individual  subgrants,  including 
financial  commitments,  performance 
tracking,  and  the  provision  of  periodic 
reports  to  DOE,  will  be  the 


■*>■ 
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rel4p°°s>^il>^y  °f  ^^  recipient  with 
appropriate  oversight  from  the  CRSO. 
Oi  response  to  this  soUcitation,  DOE 
ej^bects  to  make  a  single  award. 
Solicitation  number  DE-PS45- 
9fiK530403  will  include  complete 
iqnrmation  on  the  program  including 
teiohnical  aspects,  funding,  application 
preparation  instructions,  application 
e^lluation  criteria,  and  other  factors 
th^t  will  be  considered  when  selecting 
projects  for  funding.  No  pre-application 
conference  is  planned.  Issuance  of  the 
solicitation  is  planned  on  or  about 
EUacember  7, 1998,  with  responses  due 
January  27, 1999. 

ted:  December  3. 1998. 
W.Meeker, 
ie/,  Ptxxurement,  GO. 
Doc.  98-33197  Filed  12-14-98;  8:45  am) 
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PARTMENT  OF  ENERGY 

dnvironmental  Management  SHe- 
S||)ecific  Advisory  Board,  Oak  Ridge 
R«servatlon 

AdENCY:  Department  of  Energy. 
AlC^TKXl:  Notice  of  open  meeting. 

— i-t ; 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(^b.  L.  92-463.  86  Stat.  770)  notice  is 
b^by  given  of  the  following  Advisory 
dommittee  meeting:  Environmental 
Management  Site-Specific  Advisory 
B(»ard  (EM  SSAB),  Oak  Ridge 
I^eservation. 
4teS:  Saturday.  January  6. 1999,  6:00 


iDRESSES:  Garden  Plaza,  215  S.  Illinois 
Avenue.  Oak  Ridge.  TN  37830. 
FIQR  FURTHER  INFORMATION  CONTACT: 
Inarianne  Heiskell,  Ex-Officio  Officer, 
Department  of  Energy  Oak  Ridge 

erations  Office.  105  Broadway,  Oak 

Idge,  TN  37830,  (423)  576-0314. 

PPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
Board  is  to  make  recommendations 

DOE  and  its  regulators  in  the  areas  of 

vironmental  restoration,  waste 
igement,  and  related  activities. 

Tentative  Agenda:  The  meeting  will 
s  on  the  "1997  Environmental 
Klanagement  Annual  Report,  and  a 
liapresentative  from  DOE/Oak  Ridge 
Operations  Environmental  Management 
Safety  and  Health  Division  will  give  a 
p:  esentation. 

I  Public  Participation:  The  meeting  is 
9]  >en  to  the  public.  Written  statements 
liaay  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
\  V  ho  wish  to  make  oral  statements 
] » irtaining  to  agenda  items  should 


contact  Marianne  Heiskell  at  the  address 
or  telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Etesignated  Federal 
Officer  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Each 
individual  wishing  to  make  public 
comment  will  be  provided  a  maximum 
of  5  minutes  to  present  their  comments 
near  the  beginning  of  the  meeting. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  at  the  Department  of 
Energy's  Information  Resource  Center  at 
105  Broadway,  Oak  Ridge,  TN  between 
8:30  am  and  5:00  pm  on  Monday, 
Wednesday,  and  Friday;  8:30  am  and 
7:00  pm  on  Tuesday  and  Thursday;  and 
9:00  am  and  1:00  pm  on  Saturday,  or  by 
writing  to  Marianne  Heiskell, 
Department  of  Energy  Oak  Ridge 
Operations  Office,  105  Broadway,  Oak 
Ridge,  TN  37830,  or  by  calling  her  at 
(423) 576-0314. 

Issued  at  Washington,  DC  on  December  9, 
1998. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

|FR  Doc.  98-33195  Filed  12-14-98;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

Geothermal  Technology  Innovation 

AGENCY:  Golden  Field  Office,  DOE. 
ACTION:  Notice.  Supplemental 
Annoimcement  (01)  to  the  broad  based 
solicitation  for  submission  of  financial 
assistance  applications  involving 
research,  development,  and 
demonstration  for  renewable  energy  and 
energy  efficiency  technologies,  DE- 
PS36-99GO10383. 

SUMMARY:  The  Geothermal  Energy 
Program  of  the  Department  of  Energy's 
(DOE)  Office  of  Energy  Efficiency  and 
Renewable  Energy  (EERE)  is  issuing  a 
Supplemental  Ajonouncement  to  EERE's 
Broad  Based  SoUcitation  for  Submission 
of  Financial  Assistance  AppUcations 
Involving  Research,  Development  and 
Demonstration,  DE-PS36-99GO10383, 
dated  November  9, 1998.  Under  the 


Supplemental  Announcement,  the 
Geothermal  Energy  Program  is  soliciting 
applications  to  identify,  examine,  and 
evaluate  innovative  ideas  with  a 
significant  potential  to  reduce  the  cost 
of  geothermal  technology  or  increase 
economic  geothermal  resources  through 
cost-shared  research  and  development 
activities.  The  DOE  Geothermal  Energy 
Program  consists  primarily  of  research, 
development,  and  field  validation  to 
reduce  the  cost  of  using  geothermal 
energy  in  all  its  forms.  Its  mission  is  to 
work  in  partnership  with  U.S.  industry 
to  establish  geothermal  energy  as  a 
sustainable,  environmentally  sound, 
economically  competitive  contributor  to 
the  U.S.  and  world  energy  supply. 
Research  proposals  are  sought  for 
evaluation  of  the  scientific  feasibility, 
technical  merit  and  commercial 
potential  of  ideas  in  the  following 
topical  areas;  drilling;  energy 
conversion;  fractiu«  detection  and 
analysis;  heat  recovery  systems;  and  by- 
product recovery  and  waste 
management.  Awards  under  this 
Supplemental  Announcement  will  be 
Cooperative  Agreements  for  Phase  I 
research  with  a  term  of  up  to  12  months. 
Subject  to  funding  availability,  the  total 
DOE  funding  available  under  this 
Supplemental  Announcement  will  be 
$300,000,  with  individual  awards  not  to 
exceed  $75,000  of  DOE  funding. 
AU  information  regarding  the 
Supplemental  Announcement  will  be 
posted  on  the  DOE  Golden  Field  Office 
Home  page  at  the  address  identified 
below. 

DATES:  DOE  expects  to  issue  the 
Supplemental  Announcement  the  week 
of  December  7, 1998.  The  closing  date 
of  the  Supplemental  Announcement  is 
February  1, 1999. 
ADDRESSES:  The  Supplemental 
Announcement  will  be  posted  on  the 
DOE  Golden  Field  Office  Home  Page  at 
http://www.eren.doe.gov/golden/ 
soUcit.htm.  It  is  DOE's  intention  not  to 
issue  hard  copies  of  the  Supplemental 
Announcement. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Motz,  Contract  Speciahst,  at  303-275- 
4737,  e-mail  john_motz®nrel.gov,  or 
Doug  Hooker,  Project  Officer,  at  303- 
275-4780,  e-mail 
doug hooker@nrel.gov. 

Issued  in  Golden,  Colorado,  on  December 
8,1998. 

Dated:  December  8, 1998. 
lohn  W.  Meeker. 

Chief  Procurement,  Golden  Field  Office. 
John  K.  Lewis, 
Procurement  Analyst. 

IFR  Doc.  98-33196  Filed  12-14-98;  8:45  ami 
BIUMO  COOE  MSO-OI-P 


69064 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Doclwt  No.  PR9»-^-000] 

Bay  Qas  Storage  Company,  Ltd; 
Notice  of  Petition  for  Rate  Approval 

December  9, 1998. 

Take  notice  that  on  November  5, 
1998,  Bay  Gas  Storage  Company,  Ltd., 
(Bay  Gas)  filed  a  petition  for  rate 
approval  requesting  that  the 
Commission  approve  as  fair  and 
equitable  a  rate  of  $2.1645  per  MMBtu 
for  firm  transportation  service  and 
$0.0712  per  MMBtu  for  intemrptible 
transportation  service  performed  under 
Section  311  of  the  Natiu^Gas  Policy 
Act  of  1978.  The  fiUng  was  made  to 
comply  with  the  Commission's  April  30, 
1998,  Order  Issuing  Certificate  and 
Authorizing  Transportation  in  Docket 
No.  CP98-24»-O00  (Florida  Gas 
Transmission  Company  (Florida  Gas)  at 
83  FERC  161,101). 

Bay  Gas  states  that  its  primary 
function  is  gas  storage  service,  and  that 
its  storage  facilities  have  about  3.2  Bcf 
of  capacity  (2.1  Bcf  of  working  gas)  with 
maximum  daily  withdrawal  and 
injection  rates  of  about  260,000  Mcf/day 
and  about  40.000  Mcf/day,  respectively. 
Bay  Gas  states  that  it  also  operates  a  20- 
inch-diameter  pipeline  that  runs  south 
from  its  Mcintosh  storage  site,  and 
interconnects  with  two  inter^ate 
pipelines^Florida  Gas  (between 
Mcintosh  and  Axis.  Alabama)  and  Koch 
Gateway  Pipeline  Company  (at  Axis). 
According  to  Bay  Gas,  the  pipeline  also 
interconnects  with  its  local  distribution 
company  afgliate,  Mobile  Gas  Service 
Corporation  (at  Axis). 

Pursuant  to  Section  284.123(b)((2)(ii), 
if  the  Commission  does  not  act  witl^ 
150  days  of  the  filing  date,  the  proposed 
rate  for  transportation  service  will  be 
deemed  fair  and  equitable.  The 
Commission  may,  prior  to  the  e}q)iration 
of  the  150-day  period,  extend  the  time 
for  action  or  institute  a  proceeding  to 
afford  parties  an  opportunity  for  written 
conunents  and  for  the  oral  presentations 
of  views,  data,  and  arguments. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  in  accordance  with 
Sections  385.211  and  384.214  of  the 
Commission's  Rules  of  Practices  and 
Procedures.  All  motions  must  be  filed 
with  the  Secretary  of  the  Commission 
on  or  before  December  24. 1998.  The 
petition  for  rate  approval  is  on  file  with 
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the  Commission  and  is  available  for 

public  inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(PR  Doc.  98-33142  Filed  12-14-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  SA99-7-000] 

Charlotte  Hill  Gas  Company;  Notice  of 
Petition  for  Adjustment 

December  9, 1998. 

Take  notice  that  on  November  20. 
1998.  Charlotte  Hill  Gas  Cwnpany 
(CHG),  filed  a  petition  for  adjustment, 
pursuant  to  section  502(c)  of  the  Natural 
Gas  Policy  Act  of  1978  (NGPA).  for 
relief  from  paying- approximately 
$48,418.29  in  Kansas  ad  valorem  tax 
refunds  to  Panhandle  Eastern  Pipe  Line 
Company,  under  the  Commission's 
September  10, 1997  order  in  Docket  No. 
RP97-369-O00,  et  al.  [80  FERC  1  61,264 
(1997);  rehearing  denied,  82  FERC  1 
61.058  (1998)].  The  September  10  order 
directed  First  Sellers  under  the  NGPA  to 
make  Kansas  ad  valorem  tax  refunds, 
with  interest,  for  the  period  form  1983 
to  1988.  CHG's  petition  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

CHG's  attorney  states  that  CHG  was  a 
corporation,  that  CHG  no  longer  exists, 
and  that  CHG's  assets,  were  distributed 
to  the  corporation's  former 
shareholders.  CHG's  attorney  further 
states  Aat  these  former  shareholders  are 
elderly,  in  ill  health,  and  have  no  assets 
to  pay  the  sums  reqiured  under  the 
Commission's  September  10  order. 
CHG's  attorney  also  asserts  that  the 
payment  of  the  refunds  would  leave  the 
former  shareholders  destitute.  CHG's 
attorney  contends  that  refund  relief 
should  be  granted  to  CHG  (i.e.,  CHG's 
former  shareholders)  on  the  grounds:  (1) 
that  the  former  shareholder  would  suffer 
a  special  hardship  if  required  to  make 
the  subject  refunds;  and  (2)  that  it 
would  be  inequitable  to  require  the 
former  shareholders  to  make  the  subject 
refunds. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  should  on  or  before  15  days 
after  the  date  of  publication  in  the 
Federal  Register  of  this  notice,  file  with 
the  Federal  Energy  regulatory 
Commission,  888  First  Street.  NE. 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 


Procedure  (18  CFR  385.214,  385.211, 
385.1105,  and  385.1106).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  thfr 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene  - 
in  accordance  with  the  Commission's 
rules. 

Linwood  A.  WatMm.  Jr., 

Acting  Secretary. 

(FR  Doc  98-33145  Filed  12-14-98;  8:45  am). 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctot  No.  CP99-S»-000| 

CNG  Transmission  Corporation;  Notice 
of  Application 

Decnnber  9, 1998. 

Take  notice  that  on  December  2, 1998, 
CNG  Transmission  Corporation  (CNG), 
445  West  Main  Street,  Clarksburg,  West 
Virginia  26301,  filed  in  Docket  No. 
CP99-96-000,  an  application  pursuant 
to  Secticm  7(c)  of  tiie  Nattiral  Gas  Act 
(NGA)  and  Part  157  of  the  Commission's 
Regulations,  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
CNG  to  construct,  abandon,  and  operate* 
certain  facilities  at  CNG's  North  Summit 
Storage  Complex  facility  in  Fayette 
County,  Pennsylvania  in  order  to 
facilitate  the  recovery  of  injected  gas 
that  has  migrated  to  an  undeveloped 
portion  in  the  southern  end  of  the  North 
Summit  Storage  Pool,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Specifically,  CNG  proposes  to:  (1) 
Convert  existing  observation  well,  UW- 
204.  to  a  storage  well;  (2)  convert 
existing  observation  well,  UW-207.  to  a 
storage  well:  (3)  abandon  1,959  feet  of 
6-inch  diameter  pipeline  and  construct 
1,959  feet  of  8-inch  diameter  pipeline. 
Line  No.  UP-1;  (4)  install  Line  No.  UP- 
24  consisting  of  12,552  feet  of  8-inch 
diameter  pipeline  with  appurtenant 
faciUties  and;  (5)  install  Line  No.  UP-25 
consisting  of  3,554  feet  of  8-inch 
diameter  pipeline  with  appiutenant 
facilities.  CNG  estimates  that  the 
proposed  facilities  will  cost  $2,000,000. 
(3^G  states  that  the  proposed  facilities 
will  allow  CNG  to  operate  the  North 
Summit  Storage  Complex  more 
effectively  and  efficiently.  More 
specifically,  CNG  states  that  the 
operation  of  UW-204  and  UW-207  as 


stojr  ige  wells  will  allow  for  more  turn  of 
inventory  each  winter  season,  allowing 
for  more  efliective  pool  operation. 

Any  person  desiring  to  be  heard  or 
mailing  any  protest  with  reference  to 
said  application  should  on  or  before 
Dedember  30. 1998,  file  with  the  Federal 
En^^  Regulatory  Commission,  888 
Fii^  Street,  N.E.,  Washington,  D.C. 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
an^  the  Regulations  under  the  NGA  (18 
CF!R  157.10).  All  protests  filed  with  the 
Cdiunission  will  be  considered  by  it  in 
det(  >iniining  the  appropriate  action  to  be 
talt<  in  but  will  not  serve  to  make  the 
prmestants  parties  to  the  proceeding. 
Th9  Commission's  rules  require  that 
pr^estors  provide  copies  of  their 
prb^ests  to  the  party  or  person  to  whom 
th^lprotests  are  directed.  Any  person 
wififaing  to  become  a  party  to  a 
prppeeding  or  to  participate  as  a  party 
inluiy  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

person  obtaining  intervenor  status 
i  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 

lission  and  will  receive  copies  of 
alt  dociunents  issued  by  the 
Covunission,  filed  by  the  appUcant,  or 
filad  by  all  other  intervenors.  An 
intervenor  can  file  for  rehearing  of  any 
Coimnission  order  and  can  petition  for 
cqiirt  review  of  any  such  order. 
However,  an  intervenor  must  serve 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  every 
otiier  intervenor  in  the  proceeding,  as 
W0U  as  filing  an  original  and  14  copies 
wiih  the  Commission. 

A^person  does  not  have  to  intervene, 
hoyvever.  in  order  to  have  comments 
C(i4sidered.  A  person,  instead,  may 
submit  two  copies  of  such  comments  to 
thia  Secretary  of  the  Commission. 
Ci>tnmenters  will  be  placed  on  the 
Commission's  environmental  mailing 
liff ,  will  receive  copies  of 
ehyironmental  documents,  and  will  be 
apje  to  participate  in  meetings 
a^^ociated  with  the  Commission's 
eiiVironmental  review  process. 
b  mmenters  will  not  be  required  to 
ve  copies  of  filed  dociiments  on  all 
er  parties.  However,  commenters 
1  not  receive  copies  of  all  documents 
fiW  by  other  parties  or  issued  by  the 
Cptnmission,  and  will  not  have  the  right 
tq  $eek  rehearing  or  appeal  the 

lission's  final  order  to  a  Federal 


be  Commission  will  consider  all 
jiments  and  concerns  equally, 
lether  filed  by  commenters  or  those 
requesting  intervenor  status. 


Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  IS  of  the 
NGA  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procediu^  herein  provided 
for,  imless  otherwise  advised,  it  will  be 
unnecessary  for  CNG  to  appear  or  be 
represented  at  the  hearing. 
Lintvobd  A.  Watson,  Jr.. 
Acting  Secretary. 

(FR  Doc.  98-33151  Filed  12-11-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  PR99-4-00iq 

Consumers  Energy  Company,  Notice 
of  Petition  for  Rate  Approval 

December  9, 1998. 

Take  notice  that  on  November  23, 
1998,  Consumers  Energy  Company 
(CECo)  filed  a  petition  for  rate  approval 
pursuant  to  Section  284.123(b)(2)(i)  of 
the  Commission's  regulations  in 
compliance  with  a  settlement  approved 
by  the  Commission  in  its  previous  rate 
case  in  Docket  Nos.  PR96-4-000  and 
PR9fr-4-001.  76  FERC  1 61,161  (1996). 
CECo  requests  that  the  Commission 
approve  as  fair  and  eqtiitable  a  rate 
change  from  12  cents  to  10.72  cents  per 
Dth  for  intemiptible  transportation 
service  it  provides  under  a  blanket 
certificate  and  revised  terms  and 
conditions  for  interstate  gas 
transportation  service. 

CECo,  formerly  Consumers  Power 
Company,  is  a  Hinshaw  pipeline 
organized  imder  the  laws  of  the  State  of 
Michigan  and  subject  to  the  jurisdiction 
of  the  Michigan  Pubhc  Service 
Commission. 

Pursuant  to  Section  284.123(b)(2)(ii) 
of  the  Commission's  regulations,  if  the 
Commission  does  not  act  within  150 
days  of  the  filing  date,  the  rates  will  be 
deemed  to  be  fair  and  equitable  and  not 
in  excess  of  an  amount  which  interstate 
pipelines  would  be  permitted  to  charge 


for  similar  transportation  service.  The 
Commission  may,  prior  to  the  expiration 
of  the  150-day  period,  extend  the  time 
for  action  or  institute  a  proceeding  to 
afford  parties  an  opportunity  for  written 
comments  and  for  oral  presentation  of 
views,  data,  and  arguments. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
must  be  filed  with  the  Secretary  of  the 
Commission  on  or  before  December  24, 
1998.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  Protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  application  are 
on  file  with  the  Commission  and  are 
available  for  pubUc  inspection. 
Lin«irood  A.  WatMiii,  Jr. 
Acting  Secretary. 

(FR  Doc.  98-33143  Filed  12-14-98;  8:45  am) 
HUMQ  CODE  •717-07-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  SAM-B-OCXq 

E.W.  Dahlgren  Trust;  Notice  of  Petition 
for  Adjusmient 

December  9. 1998. 

Take  notice  that  on  November  20, 
1998,  E.W.  Dahlgren  Trust  (Dahlgren), 
filed  8  petition  for  adjustment,  pursuant 
to  section  502(c)  of  the  Natural  Gas 
Policy  Act  of  1978  (NGPA),  for  relief 
from  paying  approximately  $21,182.91 
in  Kansas  ad  valorem  tax  refunds  to 
Panhandle  Eastern  Pipe  Line  Company, 
under  the  Commission's  September  10, 
1997  order  in  Docket  No.  RP97-369- 
000,  et  seq.  (80  FERC  161,264  (1997); 
rehearing  denied,  82  FERC  161,058 
(1998)].  The  September  10  order 
directed  First  Sellers  under  the  NGPA  to 
make  iCansas  ad  valorem  tax  refunds, 
with  interest,  for  the  period  from  1983 
to  1988.  Dahlgren 's  petition  is  on  file 
with  the  Commission  and  open  to 
public  inspection.      *■ 

Dahlgren 's  attorney  states  that  the 
subject  Trust  no  longer  exists,  and  that 
the  Trust's  assets  were  distributed  to  the 
beneficiaries  of  the  Trust.  Dahlgren's 
attorney  further  states  that  these 
beneficiaries  are  elderly,  in  ill  health, 
and  have  no  assets  to  pay  the  sums 
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required  under  the  Conunission's 
September  10  order.  Dahlgren's  attorney 
also  asserts  that  the  pajrment  of  the 
refunds  would  leave  the  beneficiaries 
destitute.  Dahlgren's  attorney  contends 
that  refund  relief  should  be  granted  to 
Dahlgren  (i.e..  to  the  beneficiaries  of  the 
Trust)  on  the  grounds:  (1)  That  the 
beneficiaries  would  suffer  a  special 
hardship  if  required  to  make  the  subject 
refunds;  and  (2)  that  it  would  be 
inequitable  to  require  the  beneficiaries 
to  make  the  subject  refunds. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  should  on  or  before  15  days 
after  the  date  of  publication  in  the 
Federal  Register  of  this  notice,  file  with 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street.  NE. 
Washington,  DC  20426,  a  motion  to 
intervene  Or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214.  385.211, 
385.1105,  and  385.1106).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  takmi  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

LiBWMMl  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  98-33146  Filed  12-14-98;  8:45  am] 
Ba.uNQ  CODE  tm-tt-m 


DEPARTMEMT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  Na  CP99-«4-000] 

Florida  Qas  Transmission  Company; 
Notice  of  Application 

December  9, 1998. 

Take  notice  that  on  December  1, 1998. 
Florida  Gas  Transmission  Company 
(FGT).  1400  Smith  Street,  iiouston, 
Texas  77002.  filed  in  the  above  docket 
an  application  pursuant  to  Section  7(c) 
of  the  Natural  Gas  Act  for  a  certificate 
of  public  convenience  and  necessity  for 
authorization  to:  (I)  construct,  own,  and 
operate  certain  pipeline  faciUties  and 
additional  compression  on  FGT's 
system  (Phase  IV  Expansion),  (II)  allow 
FGT  to  roll-in  the  costs  associated  with 
the  proposed  Phase  IV  Expansion  with 
FGT's  Phase  III  System  in  any  NGA 
Section  4  rate  proceeding  which 
becomes  effective  following  the  in- 
service  date  of  the  Phase  IV  Expansion, 


and  (iii)  authorize  certain  accounting 
treatment  related  to  certain  of  the 
proposed  facilities,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

FGT  proposes  to  construct,  own,  and 
operate  approximately  205  miles  of 
various  diameter  pipelines,  additional 
compression  totaling  48,570 
horsepower,  four  new  deUvery  points 
including  three  new  measurement 
stations,  and  various  other 
miscellaneous  facilities  in  the  States  of 
Mississippi,  Alabama,  and  Florida  as 
listed  below: 

Pipeline  Additions 

(1)  West  Leg  Extension: 
Approximately  113.6  miles  of  30-inch 
and  26-inch  lines,  starting  at  the 
intersection  of  the  existing  West  Leg  and 
the  existing  St.  Petersburg/Sarasota 
Connector  in  Hillsborough  County, 
Florida,  traversing  through  Polk, 
Hardee,  DeSoto,  and  Charlotte  Counties, 
Florida,  and  ending  at  the  proposed 
Florida  Power  and  Light  Company  (FPL) 
Ft.  Myers  Measurement  Station  in  Lee 
County,  Florida.  The  first  segment  will 
consist  of  75.6  miles  of  30-inch  line  and 
the  second  segment  will  consist  of  38.0 
miles  of  26-inch  line. 

(2)  Mainline  Looping:  Approximately 
9.3  miles  of  36-inch  line,  starting  near 
mile  post  152.7  in  George  County, 
Mississippi  and  ending  near  mile  post 
162.0  in  Greene  County,  Mississippi. 
Approximately  5.5  miles  of  30-inch  line, 
starting  near  mile  post  515.3  in 
Suwannee  County,  Florida  and  ending 
near  mile  post  520.8  in  Colimibia 
Coimty,  Florida. 

Approximately  14.0  miles  bf  30-inch 
fine,  starting  near  mile  post  548.1  and 
ending  near  mile  post  562.1,  all  in 
Bradford  County,  Florida. 
Approximately  6.0  miles  of  30-inch  line, 
starting  near  mile  post  607.9  and  ending 
near  mile  post  613.9,  all  in  Marion 
County,  Florida. 

(3)  Tampa  South  Lateral  Extension: 
Extension  of  the  existing  6-inch  Tampa 
South  Lateral  by  constructing 
approximately  5.62  miles  of  4-inch  line, 
starting  at  mile  post  16.0  and  ending  at 
the  proposed  National  Gypsum 
Measurement  Station,  all  in 
Hillsborough  County,  Florida. 

(4)  Sarasota  Lateral  Loop  Extension: 
Extension  of  the  existing  8-inch  Sarasota 
Lateral  Loop  by  constructing 
approximately  4.09  miles  of  12-inch 
line,  starting  near  mile  post  69.5  and 
ending  near  mile  post  73.6,  all  in 
Manatee  County,  Florida. 

(5)  Lake  Wales  Lateral  Loop 
Extension:  Extension  of  the  existing  6- 
inch  Lake  Wales  Lateral  Loop  by 


constructing  approximately  0.9  miles  of 
6-inch  line  in  Polk  County,  Florida, 
which  will  loop  a  portion  of  the  existing 
3-inch  Lake  Wales  Lateral,  starting  at 
milepost  2.5  and  ending  near  milepost 
3.4.  at  the  inlet  side  of  the  existing 
Citrus  World  Plant  delivery  point 

(6)  New  Lateral  Construction:  The 
New  Smyrna  Beach  Lateral  which  will 
consist  of  approximately  45.8  miles  of 
16-inch  line,  starting  near  mile  post 
646.8  on  FGT's  existing  24-inch  and  26- 
inch  mainlines,  traversing  Lake  and 
Seminole.  Coimties  and  ending  at  the 
proposed  Duke  Enei^  Measurement 
Station  in  Volusia  Coimty,  Florida. 

(7)  Compressor  Station  Additions:  A 
new  10,350  horsepower  compressor  unit 
(to  be  referred  to  as  Compressor  Station 
No.  12A)  at  its  existing  Compressor 
Station  No.  12  in  Santa  Rosa  County, 
Florida.  A  new  10,350  horsepower 
compressor  unit  (to  be  refmed  to  as 
Compressor  Station  No.  13 A)  at  its 
existing  Compressor  Station  No.  13  in 
Washington  County,  Florida.  A  new 
10,350  horsepower  compressor  unit  (to 
be  referred  to  as  Compressor  Station  No. 
14A)  at  its  existing  Compressor  Station 
No.  14  in  Gadsden  County,  Florida.  A 
new  Compressor  station  (to  be  referred 
to  as  Compressor  Station  No.  24), 
consisting  of  one  10.350  horsepower 
unit,  on  the  existing  30-inch  mainline  in 
Gilchrist  County,  Florida.  A  new  7,170 
horsepower  compressor  imit  at  its 
existing  Compressor  Station  No.  26  in 
Gtrus  County,  Florida. 

(8)  Delivery  Points/Measurement 
Stations:  A  new  measurement  station 
near  Ft  Myers,  to  be  used  as  FGT's 
delivery  point  to  FPL,  located  at  the 
terminus  of  the  proposed  West  Leg 
Extension  in  Lee  County,  Florida.  A 
new  measurement  station  which  will  be 
used  as  FGT's  delivery  point  to  National 
Gypsum  and  located  at  the  terminus  of 
the  proposed  Tampa  South  Lateral  in 
Hillsborough  County,  Florida.  A  new 
measurement  station  which  will  be  used 
as  FGT's  delivery  point  to  Ehike  Energy 
New  Sm)rma  Beach  Power  Company. 
Ltd.,  L.L.P.,  located  at  the  terminus  of 
the  proposed  New  Smyrna  Beach 
Lateral  in  Volusia  County,  Florida.  A 
new  tap,  electronic  flow  measurement 
and  approximately  100  feet  of  4-inch 
tie-in  line  on  the  proposed  West  Leg 
Extension  near  mile  post  111.7  in  Lee 
County,  Florida  to  coimect  to  PGS  at 
PCS'  Ft.  Myers  Measurement  Station 
which  will  be  built  by  PGS.  The  costs 

to  construct  the  meter  stations,  taps  and 
tie-in  wrill  be  reimbursed  by  the 
respective  customers. 

(9)  Other  Miscellaneous  Facilities:  A 
crossover  from  the  proposed  West  Leg 
Extension,  near  mile  post  28.3,  to  the 
existing  20-inch  Agricola  Lateral,  near 
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mil^  post  0.0  where  the  two  lines  will 
cro)  u  in  Polk  County,  Florida.  Install  a 
regii  ator  at  the  interconnection  of  the 
existing  Agricola  and  Sarasota  Laterals. 
Re-ftage  its  two  existing  12,600 
hortepower  gas  turbine-driven 
compressors  and  add  a  gas  cooler  and 
scnjipber  at  Compressor  Station  No.  IIA 
in  I^^obile  Coimty,  Alabama.  Re-stage  its 
exii^g  12,600  horsepower  gas  turbine 
driyto  compressor  at  Compressor 
Stauon  No.  15A  in  Taylor  County, 
Flodda.  Construct  other  appiutenant 
facifities,  including  but  not  limited  to 
regulation  and  separation  facilities. 

Tk6  proposed  Phase  IV  Expansion 
wiUladd  incremental  mainUne  capacity 
to  FGT's  existing  pipeUne  system  of 
apph>ximately  272,000  MMBtu  per  day 
at  an  estimated  construction  cost  of 
$330.8  million.  The  projected  in-service 
data  is  May  1,2001. 

PGT  states  that  it  conducted  an  open 
season  to  solicit  interest  and  receive 
requests  for  transportation  capacity  in 
its  proposed  mainline  expansion.  As  a 
resuh,  eight  (8)  shippers  have 
committed  to  firm  transportation  service 
for  9n  annual  average  of  approximately 
327,000  MMBtu  per  day  (including 
turnback  capacity).  Such  service  will  be 
rendered  pursuant  to  FGT's  blanket 
ceiMficate  under  Subpart  G  of  Part  284 
of  ue  Commission's  Regulations  and 
RaU  Schedule  FTS-2  of  FGT's  Third 
Revised  FERC  Gas  Tariff,  Volume  No.  1, 
subject  to  the  receipt  of  all  necessary 
regulatory  approvals,  including  roUed- 
in  rate  treatment  with  Rate  Schedule 
F1^2  and  the  construction  of  the 
pnj>|)osed  Phase  IV  Expansion  facilities. 
FGff  states  that  it  will  conduct  a  supply 
area  capacity  allocation  process  in  order 
to  allocate  mainline  capacity  and  receipt 
pomt  turnback  capacity  prior  to  the  in- 
service  date  of  the  Phase  IV  Expansion. 

FGT  requests  that  the  Commission 
grdit  FGT  roUed-in  rate  treatment  of  the 
cons  associated  with  the  Phase  FV 
Exjtansion  since  the  rate  impact  on 
existing  FTS-2  customers  of  rolling  in 
the  costs  is  below  the  five  percent  (5%) 
thl^shold  specified  in  the  Commission's 
StMement  of  Policy,  71  FERC  61,241 
(1905),  for  estabUshing  a  presimtiption  in 
favor  of  roUed-in  rates. 

£  submitted  pro  forma  tariff  sheets 
FTS-2  service  proposing  to 
_ ;  defined  levels  of  seasonal 
Maximum  Daily  Transportation 
QQftntities  from  the  current  two 
Seconal  periods  of  November  through 
A|>ril  and  May  through  October  to  (1) 
October,  (2)  November  through  March, 
(3  April,  and  (4)  May  through 
September. 

rGT  requests  that  the  Commission 
isi  11  le  a  preliminary  determination  on 
thje  non-environmental  aspects  of  its 


proposal  by  June  1, 1999,  and  a  final 
order  granting  the  authorizations 
requested  herein  by  January  1,  2000. 

FGT  further  requests  it  be  allowed  to 
phase-in  gas  deliveries  to  FPL  at  its  Fort 
Myers  Plant.  FPL  states  that  it  needs  this 
service  to  prepare  each  new  generating 
turbine  including  purging  of  lines,  test 
firing,  full  power  testing  and 
environmental  and  acceptance  testing. 
FGT  states  that  certain  of  the  Phase  FV 
facilities  will  have  to  be  placed  in 
service  prior  to  the  entire  expansion, 
and  at  the  time  these  certain  facilities 
are  place  in  service,  FGT  requests 
authorization  to  cease  calculating 
AFUDC  on  those  specific  facihties  and 
capture  and  defer,  as  a  regulatory  asset, 
depreciation  and  a  calculated  amount 
for  pretax  retiun,  from  the  time  these 
certain  facihties  are  placed  in  service 
until  the  entire  Phase  IV  Expansion  is 
placed  in  service. 

Any  person  desiring  to  participate  in 
the  hearing  process  or  to  make  any 
protest  wifii  reference  to  said 
appUcation  should  on  or  before 
December  31, 1998,  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  358.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceedings.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

A  person  obtaining  intervenor  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  every  one  of  the  interveners.  An 
intervenor  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intervenor  must  submit 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  every 
other  intervenor  in  the  proceeding,  as 
well  as  14  copies  with  the  Commission. 

A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  comments  to  the 
Secretary  of  the  Commission. 
Commenters  will  be  placed  on  the 
Commission's  environmental  mailing 
list,  will  receive  copies  oT 
environmental  documents  and  will  be 


able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Commenters  will  not  be  required  to 
serve  copies  of  filed  dociunents  on  all 
other  parties.  However,  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  federal 
court. 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervenor  status. 

Take  fi^ther  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
appUcation  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believe  that  a  formal  hearing  is  required, 
further  notice  of  such  hearing  will  be 
duly  given. 

Under  the  procediue  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  FGT  to  appear  or  be 
represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[PR  Doc.  98-33149  Filed  12-14-98;  8:45  am) 

BILLMG  COOE«717-01-« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiesion 

[Docket  No.  SA99-6-000] 

Harfcen  Energy  Corporation;  Notice  of 
Petition  for  Dispute  Resolution  or, 
Alternatively,  for  Adjustment 

December  9, 1998. 

Take  notice  that  on  November  17, 
1998,  Harken  Energy  Corporation 
(Harken)  filed  a  petition  pursuant  to 
section  502(c)  of  the  Natural  Gas  PoUcy 
Act  of  1978  (NGPA),  requesting  that  the 
Commission  resolve  the  dispute 
between  Harken 's  wholly-owned 
subsidiary — Kennedy  &  Mitchell,  Inc. 
(KMI)— and  Northern  Natural  Gas 
Company  (Northern)  over  whether  KMI 
owes  Northern  any  Kansas  ad  valorem 
tax  refunds  or,  in  the  alternative,  for 
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relief  firom  paying  Kansas  ad  valorem 
tax  refunds  to  Northern,  under  the 
Commission's  September  10, 1997  order 
in  Docket  No.  RP97-369-O00.  et  al.  (80 
FERC 1 61.264  (1977);  rehearing  denied. 
82  FERC  1 61,058  (1998)J.  The 
September  10  order  directed  First 
Sellers  under  the  NGPA  to  make  Kansas 
ad  valorem  tax  refunds,  with  interest, 
for  the  period  from  1983  to  1988. 
Harken's  petition  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Harken  contends  that  KMI  has  no 
Kansas  ad  valorem  refund  liability  to 
Northern  for  the  period  bom  1983- 
1988,  due  to  a  1990  Settlemoit  between 
KMI  and  Northern,  the  provisions  of 
which  release  KMI  and  Northern  fit>m 
any  futiue  claims  against  one  another, 
including  refund  claims. 

Should  the  Commission  hold  that  the 
1990  Settlement  does  not  relieve  KMU 
Harken  bam  making  Kansas  ad  valorem 
tax  refunds  to  Northern,  Harken 
requests  that  the  Commission  grant 
refund  relief  to  KMI/Harken  on  equity 
grounds,  due  to  KMI  and  Harken's  good 
faith  reliance  upon  the  provisions  of  the 
1990  Settlement.  Harken  asserts  that  to 
deny  such  relief  would  cause  KMU 
Harken  an  imdue  hardship,  inequity, 
and  an  im&ir  distribution  of  burd«is. 

Harken  asserts  that  it  would  be 
inequitable  and  an  imfair  distribution  of 
burdens  to  require  KMI/Harken  to  make 
these  refunds,  when  KMI/Harken 
negotiated  the  1990  Settlement  with 
Northern,  in  good  faith,  and  because 
there  was  no  exclusion  in  the  provisions 
of  the  1990  Settlement  for  Kansas  ad 
valorem  refunds.  Haricen  further  argues 
that  it  would  be  inequitable  and  an 
unfair  distribution  of  burdens  to  leave 
Northern  whole,  while  requiring  KMI/ 
Harken  to  make  the  subject  refunds. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  should  on  or  before  15  days 
after  the  date  of  publication  in  the 
Federal  Register  of  this  notice,  file  with 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214.  385.211. 
385.1105.  and  385.1106).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
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in  accordance  with  the  Commission's 

Rules. 

Linwood  A.  Wataoo,  Jr., 

Acting  Secretary. 

[PR  Doc  98-33144  Filed  12-14-98:  8:45  ami 
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DEPARTMEffT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlsaion 

[DocKet  No.  CP99-05-OOO] 

NorAm  Gas  Transmission  Company; 
Notice  of  Request  Under  Braniwt 
Auttiorlzatlon 


December  9, 1998. 

Take  notice  that  on  December  1, 1998, 
NorAm  Gas  Transmission  Company 
(NOT),  1111  Louisiana,  Houston,  Texas 
77002-5231,  filed  in  Docket  No.  CP99- 
95-000  a  request  pursuant  to  Sections 
157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.211)  for  authorization  to  construct 
and  operate  facilities  in  Oklahoma 
under  NGT's  blanket  certificate  issued 
in  Docket  No.  CP82-384-000  and  CP82- 
384-001  pursuant  to  Section  7  of  the 
Natiual  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

NGT  proposes  to  construct  and 
operate  one  2-inch  delivery  tap  and 
first-cut  regulator  to  serve  ARKLA,  a 
division  of  NorAm  Energy  Corp. 
(ARKLA).  ARKLA  will  construct,  own 
and  operate  at  its  costs,  a  1-inch 
domestic  meter.  NGT  will  own  and 
operate  the  delivery  tap  and  first-cut 
regulator.  The  2-inch  tap  will  be  located 
on  NGTs  Line  O  in  Section  17, 
Township  5  North,  Range  19  East. 
Latimer  County,  Oklahoma.  The 
estimated  volumes  to  be  delivned  to 
this  tap  are  approximately  400  Dth 
annually  and  6  Dth  on  a  peak  day.  The 
tap  and  first-cut  regulator  will  be 
constructed  at  an  estimated  cost  of 
$2,667  and  ARKLA  will  reimburse  NGT 
the  construction  costs. 

NGT  states  that  this  proposal  is  not 
prohibited  by  its  existing  tariff,  that 
there  is  sufficient  capacity  to 
accomplish  deliveries  without 
detriment  or  disadvantage  to  other 
customers,  that  its  peak  day  and  annual 
deliveries  will  not  be  effected  and  that 
the  total  volumes  deUvered  will  not 
exceed  the  total  volumes  authorized 
prior  to  this  request. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  piusuant  to  Rule  214  of  the 


Commission's  Procediiral  Rules  (18  CFR 
385.214)  a  motion  to  intwvene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Reguhtions  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  efiisctive  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natiiral  Gas  Act. 
Unwood  A.  WaiMn,  Jr.. 
Acting  Secretary. 

(FR  Doc.  98-33150  Filed  12-14-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Ener^  Regulatory 
Commission 

[Doclwt  No.  SA9«-»-000] 

W.A.R.  Gas  Company;  Notice  of 
Petition  For  Adfustment 

December  9. 1998. 

Take  notice  that  on  November  20, 
1998,  W.A.R.  Gas  Company  (WAR), 
filed  a  petition  for  adjustment,  pursuant 
to  section  502(c)  of  the  Natural  Gas 
Policy  Act  of  1978  (NGPA).  for  relief 
from  paying  approximately  $15,130.70 
in  Kansas  ad  valorem  tax  r^mds  to 
Panhandle  Eastern  Pipe  Line  Company, 
under  the  Commission's  September  10, 
1997  OTder  in  Docket  No.  RP97-369- 
000.  et  al.  (80  FERC  1 61,264  (1997); 
rehearing  denied,  82  FERC  %  61,058 
(1998)].  The  Commission's  September 
10  order  directed  First  Sellers  imder  the 
NGPA  to  make  Kansas  ad  valorem  tax 
refunds,  with  interest,  for  the  period 
bom  1983  to  1988.  WAR's  petition  is  on 
file  with  the  Commission  and  open  to 
puUic  in^>ection. 

WAR'S  attorney  states  that  it  is  a 
corporation  with  no  assets,  such  that 
any  attempt  to  collect  the  subject 
refunds  bom  WAR  would  be  fruitless. 
WAR'S  attorney  contends  that  refund 
relief  should  be  granted  to  WAR  on  the 
following  grounds:  (1)  that  WAR  would  ~ 
suffer  a  special  hardship  if  required  to 
make  the  subject  refunds;  and  (2)  that  it 
would  be  inequitable  to  require  WAR  to 
make  the  subject  refunds. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  should  on  or  before  15  days 
after  the  date  of  publication  in  the 
Federal  Register  of  this  notice,  file  with 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
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Wtashington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Cbtnmission's  Rules  of  Practice  and 
P^dure  (18  CFR  385.214.  385.211, 
39S.1105.  and  385.1106).  All  protests 
fii#d  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
i4  laccordance  with  the  Commission's 
Rf^es. 

LMwood  A.  Walion.  Jr.. 
Afking  Secretary. 

llf»  Doc.  98-33147  Filed  12-14-98;  8:45  am] 
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PARTMENT  OF  ENERGY 

FMeral  Energy  Regulalonr 
Commlesion 

[^pctetNo.CP9>  03  OOQl 

willlston  Basin  Intarstat*  PIpellna 
CMfflpany,  Notioa  of  Raquast  Under 
0tankat  Authorliatlon 


lember  9, 1998. 

'ake  notice  that  on  November  30, 
18,  Williston  Basin  Interstate  Pipeline 
tmpany  (Williston  Basin).  200  North 
rd  Street,  Suite  300,  Bismarck.  North 
;ota  58501.  filed  in  Docket  No.  CP99- 

10  a  request  pursuant  to  Sections 
7.205  and  157.216  of  the 
tmmission's  Regulations  (18  CFR 
7.205. 157.216)  imder  the  Natural  Gas 
(NGA)  for  authorization  to  abandon 
o  farm  taps  in  Carbon  County, 
[ontana.  underWilliston  Basin's 

Let  certificate  issued  in  Docket  Nos. 
'82-487-000,  et  al..  pursuant  to 
^ction  7  of  the  NGA,  all  as  more  fully 
It  forth  in  the  request  that  is  on  file 
kth  the  Commission  and  open  to 
iblic  inspection. 

Williston  Basin  proposes  to  abandon 
removal  the  facilities,  located  on  its 
»vell-Billings  transmission  line  in 

m  County,  because  they  are  no 

{(iner  being  used.  Williston  Basin  does 
wt  foresee  any  use  for  these  taps  in  the 
iiktuje.  It  is  stated  that  Williston  Basin 

8 as  authorized  to  acquire  and  operate 
le  taps  in  1985  for  deliveries  to 
[ontana-Dakota  Utilities  Co.  (Montana- 
lakota).  a  local  distribution  company. 
fi  'hich  in  turn  served  end-use 
I :  iistomers.  It  is  asserted  that  Montana- 
'.  akota  now  serves  the  customers 
J  irough  its  distribution  system  and 
:  ansent  to  the  proposed  abandonment. 
Any  person  or  the  Commission's  staff 
1  tay.  within  45  days  after  issuance  of 


\. 


the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Conunission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natiural  Gas  Act. 
Unwood  A.  Watson,  |r., 
Acting  Secretary. 

[PR  Doc.  98-33148  Filed  12-14-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Prolwt  Nos.  2004-073  and  IteOT-OOOl 

Hoiyoka  Watsr  Powsr  Company. 
Holyoka  Qaa  A  Electric  Department 
AshtNimham  Municipal  Light  Plant, 
and  Masaachuaatta  Municipal 
Whoiaaala  Electric  Company;  Notice 
Denying  Exisnaion  of  Time,  In  Part,  to 
File  Comments,  Recommendations, 
Terms  and  Conditiona,  and 
Prsscriptions  Pursuant  to  Our  Ready 
for  Environmental  Analyaia  Notice 

December  9, 1998. 

The  Federal  Energy  Regulatory 
Commission  issued  its  Notice  of 
Application  Ready  for  Environmental 
Analysis  (REA)  for  both  relicense 
applications  in  the  Holyoke  proceeding 
on  November  3. 1998.  The  REA  notices 
established  a  deadline  of  January  2, 
1999.  for  filing  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions  in  the 
aforementioned  proceeding. 

On  November  9. 1998.  subsequent  to 
issuing  the  REA  notices,  the  staff  issued 
a  request  to  both  competing  applicants, 
seeking  clarification  of  previously  filed 
additional  information.  The 
Commission  staff's  letter  established 
deadlines  of  November  30  and 
December  24, 1998,  for  responding  to 
different  elements  of  the  request.  On  or 
about  November  19, 1998,  the 
competing  applicants  jointly  requested 
extensions  of  these  deadlines.  The 
Commission  staff  denied  the  applicants' 
requests  by  letters  dated  November  25, 
1998. 


On  December  4,  November  30,  and 
November  27, 1998,  the  U.S.  Fish  and 
Wildlife  Service,  the  Connecticut  River 
Watershed  Council,  and  the  Town  of 
South  Hadley,  respectively,  filed 
requests  for  extension  of  the  January  2. 
1999.  deadline  for  filing  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions.  These 
parties  assert  that  the  current 
juxtaposition  of  the  deadlines  for 
responses  by  the  competing  applicants 
to  the  requests  for  clarification  of 
information  already  filed  (December  24. 
1998),  and  the  due  date  for  comments, 
recommendations,  terms  aiid 
conditions,  and  prescriptions  (January 
2, 1999),  does  not  allow  for  an  adequate 
review  of  the  material  filed  with  the 
Coounission  and  subsequent 
preparation  and  filing  of  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions  based  on 
that  material. 

A  substantial  amount  of  information 
has  been  on  file  with  the  Commission 
(with  copies  to  the  parties  of  the 
proceeding)  as  far  back  as  September  28, 
1998.  Our  letter  dated  November  9, 
1998,  merely  sought  clarification  of 
information  that  had  been  previously 
filed  vtrith  the  Commission,  or  for 
responses  to  comments  made  by 
resources  agencies  and  non- 
governmental  organizations  on  that 
information.  We  believe  that  federal  and 
state  agencies,  non-govemmental 
oi^anizations,  and  other  interested 
parties  should  be  able  to  respond  to  the 
remaining  material  to  be  fileid  by  the 
applicants  within  a  short  period  of  time. 
Also,  as  far  back  as  October  27, 1997, 
in  our  Notice  Granting  Extension  of 
Time  to  File  comments  and  Requests  for 
Additional  Studies,  we  established  a 
very  tight  schedule  so  as  to  resolve  these 
contested  applications  for  reUcensing 
prior  to  the  expiration  of  the  original 
license  term.  Again,  in  Scoping 
Documents  I  and  11  (issued  January  8 
and  June  9, 1998,  respectively),  we 
reiterated  our  schedule  to  complete 
these  proceedings  in  the  Summer/Fall  of 
1999.  We  take  t^s  schedule  very 
seriously,  and  will  continue  to  make 
every  effort  to  resolve  this  relicensing 
prior'to  September  1, 1999. 

We  can  not  justify  granting  an 
extension  of  time  to  the  dates  requested. 
However,  in  order  to  address  the 
concerns  iterated  above,  we  will  extend 
the  deadline  to  provide  final  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions  to  January 
15, 1999,  with  the  caveat  that 
preliminary  comments, 
reconunendations,  terms  and 
conditions,  and  prescriptions  must  be 


filed  with  the  Commission  by  January  2, 
1999. 

After  comments,  recommendations, 
tenns  and  conditions,  and  prescriptions 
are  filed,  applicants  are  given  45  days  to 
file  response  comments.  Given  our 
schedule  for  completing  relicensing  of 
the  Holyoke  Project,  we  will  not 
favorably  view  and  requests  for 
extensions  of  time  to  file  reply 
comments.  Despite  the  additional  time 
provided  above,  reply  comments  are 
still  due  on  or  before  February  18, 1999. 
The  Commission  staff  expects  to  issue 
a  draft  environmental  impact  statement 
(EIS)  in  March  1999,  with  a  final  EIS 
being  issued  in  July  1999.  Parties  will  be 
given  45  days  to  comment  on  the  draft 
EIS,  and,  should  there  be  a  need, 
consultation  pursuant  Section  10(j)  of 
the  Federal  Power  Act  will  be 
completed  within  75  days  from  the 
issuance  of  the  draft  EIS.  Moreover, 
consultation  imder  Section  7  of  the 
Endangered  Species  Act  will  be 
completed  during  this  same  period  of 
time. 

In  light  of  our  goal  to  act  on  the 
applications  by  September  1, 1999,  we 
provided  the  above  schedule.  We  do 
this  so  that  participants  in  the  process 
are  able  to  anticipate  and  prepare  for 
necessary  actions,  such  as  review  of  the 
draft  EIS  and  10(j)  negotiations. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  98-33152  Filed  12-14-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

F«deral  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  to 
Intervene  and  Protests 

December  9, 1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  P-2661-012. 

g.  Date  filed:  September  24, 1998. 

d.  Application:  Pacific  Gas  and 
Electric  Company. 

e.  Name  of  Project:  Hat  Creek 
Hydroelectric  Project. 

/.  Location:  On  Hat  Creek  in  Shasta 
County,  Cahfomia.  About  6.57  acres  of 
the  project  occupy  lands  of  the  U.S. 
Forest  Service,  Shasta  National  Forest. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §§  791(a)-«25(r). 

h.  Applicant  Contact:  Mr.  Terry 
Morford,  Manager,  Hydro  Generation, 


Pacific  Gas  and  Electric  Company,  P.O. 
Box  770000,  NllC,  San  Francisco, 
Cahfomia  94177,  (415)  973-4603. 

J.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  David 
Turner,  E-mail  address, 
David.Tumer@FERC.FED.US,  or 
telephone  (202)  219-2844. 

/.  Deadline  for  filing  interventions  and 
protests:  60  days  fi-om  the  issuance  date 
of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibiUties  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  Status  of  Environmental  Analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  Description  of  Project:  The  nm-of 
river  project  consists  of  two 
developments:  that  Creek  No.  1  and  Hat 
Creek  No.  2. 

Hat  Creek  No.  1  consists  of:  (1)  A  12- 
foot-high,  231 -foot-long  concrete 
buttress  overflow  diversion  dam 
impounding  a  13-acre  reservoir  at  a 
water  surface  evaluation  of  3,188  feed 
(referred  to  as  Cassel  Pond);  (2)  a  2.270- 
foot-long,  9-foot-deep,  30-foot-wide 
canal  with  a  hydraulic  capacity  of  about 
600  cfs;  (3)  a  14-foot-high,  750-foot-long 
shotcreted  earthfiU  forebay  with  an 
overflow  spillway,  having  a  surface  area 
of  about  2  acres;  (4)  a  1,600-foot-long, 
riveted  steel  penstock  that  varies  in 
inside  diameter  bom  12  feet  at  the 
intake  to  7  feet-six  inches  at  the 
powerhouse;  (5)  a  43  foot  by  56.5  foot 
reinforced  concrete  powerhouse 
containing  a  FrancisA'ertical  shaft 
turbine  with  a  generating  capacity  of 
10,000  kilowatt  (kW). 

Hat  Creek  No.  2  consists  of:  (1)  Crystal 
Lake,  a  natural  lake  with  a  surface  area 
of  115  acres  at  a  water  surface  elevation 
of  2,980  feet:  (2)  a  29-foot-high.  120- 
foot-long  concrete  gravity  overflow 
diversion  dam  impoimding  an  89-acre 
reservoir  at  a  water  surface  elevation  of 
2,975  feet  (referred  to  as  Baum  Lake);  (3) 
a  4,520  foot-long,  7-foot-deep,  18-foot- 
wide  reinforced  concrete  flume,  with  a 
hydraulic  capacity  of  600  cfs;  (4)  a  414- 
foot-long  riveted  steel  penstock  with  an 
inside  diameter  varying  fi-om  14  feet  at 


the  intake  to  7  feet-six  inches  at  the 
powerhouse;  and  (5)  a  43  foot  by  56.5 
foot  reinforced  concrete  powerhouse 
containing  a  Francis/Vertical  shaft 
tiurbine  with  a  generating  capacity  of 
10,000  kW. 

m.  Locations  of  Application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  D.C.  20426,  or  by 
calling  (202)  208-1371.  The  application 
maybe  viewed  on  the  web  at 
www.ferc.fed.us.  Call  (202)  208-2222 
for  assistance.  A  copy  is  also  available 
for  inspection  an  reproduction  at  the 
address  in  item  h  above. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  Bl  and 

Bl.  Protests  or  Motions  to  Intervene— 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure,  18  CFR  385.210, 
385.211,  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

El.  Filing  and  Service  of  Responsive 
Documents — ^The  application  is  not 
ready  for  environmental  analysis  at  this 
time;  therefore,  the  Conmiission  is  not 
now  requesting  comments, 
reconunendations,  terms  and     ■ 
conditions,  or  prescriptions. 

When  the  application  is  ready  for 
environmental  analysis,  the 
Commission  will  issue  a  public  notice 
requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST"  or 
"MOTION  TO  INTERVENE,"  (2)  set 
forth  in  the  heading  the  name  of  the 
applicant  and  the  project  number  of  the 
application  to  which  the  filing 
responds;  (3)  furnish  the  name,  address, 
and  telephone  nimiber  of  the  person 
protesting  or  intervening;  and  (4)    . 
otherwise  comply  with  the  requirements 
of  18  CFR  385.2001  through  385.2005. 
Agencies  may  obtain  copies  of  the 
application  directly  fi-om  the  applicant. 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Conunission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426.  An  additional 
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cppy  must  be  sent  to  Director,  Division 
of  Project  Review,  0£Bce  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Cbmmission,  at  tbe  above  address.  A 
cUpy  of  any  protest  or  motion  to 
utervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
ittithe  particular  application. 
L|><wdlA.W«lMn.Ir. 
^^ting  Secretary. 

11^  Doc.  98-33146  Filed  12-14-M;  8:4S  am] 
I  COM  9m-t-m 


•ARTMCNT  OF  ENERGY 
Enarfif  Regulalory 


HMoe  of  AppHealieii  Accepted  lor 
Ifiin^and  teMclllwg  MeUene  Te 

and  PreleetB  and  Comments 


V  icember  9. 1998. 

Take  notice  that  the  following 
■  ^droelectric  application  has  been  filed 
f«  ith  the  CtHnmission  and  is  available 
ft  r  public  inspection: 
1  a.  Type  of  Application:  Preliminary 
linuit. 

b.  Project  No.:  11634-000. 

c.  Date  Filed:  November  10, 1998. 

d.  Applicant:  Continental  Lands,  Inc. 

e.  Name  of  Inject:  Boundary  Cre^ 
Vater  Power. 

/.  Location:  In  Boundary  County, 
( iaho.  Would  Utilize  U.S.  Forest  Service 
i  nds  in  the  Kaniksu  National  Forest. 

g.  Filed  Pursuant  to:  Federal  Power 
f  ,ct,  16  U.S.C.,  §  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Chuck 
!  oady.  Continental  Lands,  Inc.,  HCR- 
J  5,  Box  17,  Bonners  Ferry,  ID  83805, 
I !08)  267-5397. 

i.  FERC  Contact:  Any  questions  on 
[  lis  notice  should  be  addressed  to 
I  obert  Bell,  E-mail  address, 
1 9bert.bell9ferc.fed.us.  or  telephone 
302-219-2806. 

;*.  Deadline  for  filing  motions  to 
I  ntervene,  protests  and  comments:  60 
I  ays  bom  the  issuance  date  of  this 
Qotice. 

All  docimtents  (original  and  eight 
« opies)  should  be  filed  with:  David  P. 
■oergers,  Secretary,  Federal  Energy 

tegulatory  Commission,  888  First 
;  Itreet,  NE.,  Washington,  DC  20426. 

The  Commission's  rules  of  practice 
)  ind  procedure  require  all  intervenors 

iling  dociunents  with  the  Commissimi 

o  serve  a  copy  of  that  docimient  on 
I  lach  person  whose  name  appears  on  the 
I  >fficial  service  list  for  the  project. 

further,  if  an  intervener  files  comments 

ir  documents  with  the  Commission 
:  elating  to  the  merits  of  an  issue  that 

nay  affect  the  responsibilities  of  a 

Mrticular  resource  agency,  they  must 


also  serve  a  copy  of  the  doctunent  on 
that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1)  A 
proposed  8-foot-high,  75-foot-long 
diversion  dam:  (2)  an  impoimdment 
having  negligible  surface  area  and 
storage,  with  a  normal  water  surbce 
elevation  of  3,080  feet  msl;  (3)  a 
proposed  intake  structure;  (4)  a 
proposed  26.900-foot-long.  60-inch- 
diameter  steel  penstock,  which 
trifiircates  into  three  arteries:  (5)  a 
proposed  poweibouse  containing  three 
generating  imits  having  a  total  installed 
capacity  of  25  megawatts;  (6)  a  prc^osed 
2.7-mile-long,  13.8-kV  transmission 
line;  and  (7)  ^purtenant  facilities. 

The  im^ect  would  have  an  annual 
generation  of  61,200  MWh  and  would 
be  sold  to  a  local  utility. 

1.  Locations  of  the  application:  A  copy 
of  the  appUcation  is  availri>le  for 
inspection  and  reproduction  at  the 
Commissicm's  P^lic  Reference  Room. 
located  at  888  First  Street,  NE.,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  the  web  at  www.ferc.fed.u8. 
Call  (202)  208-2222  for  assistance.  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS,  A7, 
A9,  AlO.  B,  C,  and  D2. 

AS.  Preliminary  Permit— Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  onnpeting 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Conunission^n  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to^le  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

A7.  Preliminary  Permit^Any 
qualified  development  applicant 
desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 


application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

A9.  Preliminary  Permit— A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  prriiminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  nuned  in  this 
public  notice. 

AlO.  Preliminary  Permit^A 
preliminary  permit,  if  issued,  does  not 
authorize  construction.  The  term  of  the 
(Hopoaed  preliminary  permit  woidd  be 
36  mmths.  The  work  proposed  under 
the  preliminary  permit  would  include 
economic  analysis,  preparaticm  of 
preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
cm  the  results  of  these  studies,  the 
Applicant  Would  decide  whether  to 
ptocaod  with  the  peparation  of  a 
development  application  to  construct 
and  operate  the  i»oject. 

B.  Comments,  Protests,  or  Motions  or 
Intervene— Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requiremmts  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  befne  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents— Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPUCATION". 

•PROTEST".  "MOTION TO 
INTERVENE",  as  appUcable,  and  the 
Project  Number  of  the  particidar 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street.  NE., 
Washington.  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review.  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
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Applicant  specified  in  the  particular 
application. 

D2.  Agency  Comments— Federal, 
State,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
fit)m  the  Applicant.  If  any  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Appficant's 
representatives. 
Linwood  A.  Watson.  Jr.. 
Acting  Secretary. 
(FR  Doc.  98-33141  Filed  12-14-98;  8:45  am] 


HLUNO  oooc  cnT-m-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Tendered  for 
Hiing  With  ttie  Commission 

December  9, 1998. 

Take  notice  that  the  following 
hydroelectric  appUcation  has  been  filed 
with  the  Commission  and  is  available 
for  pubUc  inspection: 

a.  Type  of  Application:  New  License 
of  Hydroelectric  Facihty.  ^^ 

b.  Project  No.:  P-2055-000. 

c.  Date  Filed:  November  24, 1998. 

d.  Applicant:  Idaho  Power  Company, 
Idaho. 

e.  Name  of  Project:  C.J.  Strike 
Hydroelectric  Project. 

/.  Location:  On  the  Snake  River  in 
Owyhee  County,  Idaho  between  the 
towns  of  Grandview  and  Bnmeau. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §§  791(a)-825(r). 

h.  Applicant  Contact:  L.  Lewis 
Wardle,  Relicensing  Project  Manager, 
Idaho  Power  Company.  P.O.  Box  70, 
Boise,  Idaho  83707,  (208)  388-2964. 

1.  FERC  Contact:  John  Blair  (202)  219- 
2845. 

;.  Comment  Date:  60  days  from  the 
filing  date  in  paragraph  c. 

k.  Description  of  Project:  The  project 
consists  of:  (1)  the  existing  reservoir 
impounding  32  miles  of  the  Snake  River 
and  7  miles  of  the  Bnmeau  River;  (2)  the 
existing  3,220-foot-long  dam  with  a 
height  of  115  feet;  (3)  a  powerhouse 
containing  three  generating  units  having 
an  installed  capacity  of  82.8  megawatts; 
(4)  3,019  acres  of  Bureau  of  Land 
Management  land;  (5)  two  138-kv 
transmission  lines  spanning  a  total  of  90 
miles. 

1.  With  this^otice,  we  are  initiating 
consultation  with  the  Idaho  State 
Historic  Preservation  Officer  (SHPO),  as 


required  by  §  106,  National  Historic 
Preservation  Act,  and  the  regulations  of 
the  Advisory  Coimcil  on  Historic 
Preservation,  36  CFR  800.4. 

m.  Under  Section  4.32(b)(7)  of  the 
Commission's  regulations  (18  CFR),  if 
any  resource  agency,  Indian  Tribe,  or 
person  believes  that  he  applicant  should 
conduct  an  additional  scientific  study  to 
form  an  adequate  factual  basis  for  a 
complete  analysis  of  the  application  on 
its  merits,  they  must  file  a  request  for 
the  study  with  the  Commission,  not 
later  than  60  days  after  the  date  the 
appUcation  is  filed,  and  must  serve  a 
copy  of  the  request  on  the  applicant. 
Linwood  A.  Watson.  Jr.. 
Acting  Secretary. 

[FR  Doc.  98-33153  Filed  12-14-98;  8:45  am) 
BILUNG  CODE  (TIT-OI-M 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Jurisdiction  Determination 

December  9, 1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Jurisdiction 
Review. 

6.  Docket  No:  JR98-1-000. 

c.  Date  Filed:  August  31. 1998. 

d.  Applicant:  CHI  Energy.  Inc. 

e.  Name  of  Project:  Lower  Pelzer 
Hydroelectric  Project.  FERC  Project  No. 
10253. 

/.  Location:  On  the  Saluda  River,  in 
Anderson  and  Greenville  Coimties. 
approximately  2  miles  south  of  Pelzer. 
SC. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  use  Section  791(a)-825(r). 

h.  Applicant  Contact:  Beth  E.  Harris. 
P.E..  CHI  Energy.  Inc..  1311A  Miller 
Road.  Greenville.  SC  29604.  (864)  281- 
9630.  (864)  281-9634  (FAX). 

1.  FERC  Contact:  Diane  M.  Murray. 
(202)  219-2682,  (202)  219-2732  (FAX). 

/.  Comment  Date:  January  22, 1999. 

k.  Description  of  Project:  The  existing 
project  consists  of:  (1)  a  reservoir  with 
a  surface  area  of  80  acres;  (2)  a  granite 
masonry  dam  with  a  32-foot-high.  310- 
foot-long  overflow  spillway  and  topped 
by  four-foot-high  flashboards;  (3)  a 
powerhouse  containing  five  generators 
with  a  total  capacity  of  3.3  MW;  and  (4) 
apptulenant  facilities. 

When  a  request  for  a  Jurisdiction 
Review  is  filed  with  the  Federal  Energy 
Regulatory  Commission,  the  Federal 
Power  Act  requires  the  Commission  to 
investigate  and  determine  if  the 


interests  of  interstate  or  foreign 
commerce  would  be  affected  by  the 
project.  The  Commission  also 
determines  whether  or  not  the  project: 
(1)  would  be  located  on  a  navigable 
waterway;  (2)  would  occupy  or  affect 
public  lands  or  reservations  of  the 
United  States;  (3)  would  utilize  surplus 
water  or  water  power  from  a 
government  dam;  or  (4)  if  applicable, 
has  involved  or  would  involve  any 
construction  subsequent  to  1935  that 
may  be  increased  or  would  increase  the 
project's  head  or  generating  capacity,  or 
have  otherwise  significantly  modified 
the  project's  pre-1935  design  or 
operation. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl,- 
and  D2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl .  Filing  and  Service  of  Responsive 
Docmnents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS"  "RECOMMENDA-nONS 
FOR  TERMS  AND  CONDITIONS", 
"PROTESTS",  OR  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  niunber  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426.  A  copy  of  any 
motion  to  intervene  must  also  be  served 
upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  appUcation 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
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b«  sent  to  the  Applicant's 

re|rosentatives. 

LiSwood  A.  WaiMm,  Jr.. 

Acting  Secretary. 

[FIR  Doc  98-33173  Filed  12-14-98;  8:45  ami 

MUMQ  OODC  inr-ei-M 


RONMENT  AL  PROTECTION 
ENCY 


[ffl)H.-6201-7] 

By  Information  Coiloction  - 
AiStivlttos:  PropoaadOolloetion) 
qommont  Raqiioat:  Peraonal  ExpoauM 
of^Hlgh-Rlak  SubpopulaUona  to 

AOENCY:  EnTironmoital  Protection 


Agenc} 
ACTION 


ncy  (EPA). 
Notice. 


SUMMARY:  In  compliance  with  the 
^  iperwork  Reduction  Act  (44  U.S.C. 
01  et  seq.),  tfaisjiotice  announces  that 
'A  is  planning  to  submit  the  following 
i<u)posed  and/or  continuing  Information 
Ctdllection  Request  (ICR)  to  the  Office  of 
Nlanagemenl  and  Budget  (OMB). 

Tit/e;  Exposure  of  High-Risk 
Subpopulations  to  Particles. 
JEPA ICR  Number:  1887.1 
|Befoie  submitting  this  ICR  to  OMB  for 
view  and  approval.  EPA  is  soliciting 
imments  on  specific  aspects  of  the 
bfoposed  infonnation  collection  as 
( [escribed  below. 

I  likTES:  Comments  must  be  submitted  on 
( Jbefoie  February  16, 1999. 
/  iDORESSES:  Interested  persons  may 
( iDtain  a  copy  of  this  ICR  without  charge 
i  iv  contacting  Ms.  Shan  Pricer.  US  EPA 
0^fD-78A),  Research  Triangle  Park.  NC 
Zt711. 

lf6R  FURTHER  INFORMATION  CONTACT:  Ms. 
Jhari  Pricer.  919-541-2198.  Fax:  919- 
;kl-llll.  E-mail: 
icer.sharidepamail.epa.gov. 

IPPLEMENTARV  INFORMATKM:  For 
I  ^chnical  information  on  the  proposed 
I  itudy,  contact  the  Project  Officer.  Dr. 
ice  Wallace.  703-648-4287.  FAX: 
J3-648-4290.  E-mail: 
rallace.lanoedepamail.epa.gov. 
Affected  entities:  Entities  potentially 
lected  by  this  action  are  patients  who 
lay  be  asked  to  take  part  in  the  study 
^  participating  physicians. 

i  Title:  Personal  Exposure  of  High-Risk 
ibpopulations  to  Particles  (EPA  ICR 
o.  1887.1). 
J  Abstract:  The  National  Exposure 
i  iBsearch  Laboratory  of  the  Office  of 
tsearch  and  Oevelopment  (ORD)  at 
'A  is  funding  four  studies  of  personal 
^.posure  of  high-risk  subpopulations  to 
larticles  and  associated  gases.  These 


studies  have  been  recommended  by  the 
National  Academy  of  Sciences  (NAS). 

Three  of  the  studies  are  three  year 
cooperative  agreements  with  the 
following  institutions:  the  Harvard 
School  of  Public  Health,  the  New  York 
University  School  of  Medicine,  and  the 
University  of  Washington.  The  fourth 
study  is  an  EPA  conducted  study  with 
contractual  support.  All  four  stiulies 
will  employ  the  same  questionnaire  to 
supplement  the  collection  of 
information  on  personal,  indoor,  and 
outdoor  concentrations  of  the  target 
pollutants.  Subjects  will  be  drawn  from 
high-risk  subpopolationa'with 
respiratory  or  cardiovascular  disease. 
Participation  wilLbe  entirely  voluntary. 

The  mformation  will  be  used  by 
scientists  within  QRD  and  external  to 
the  Agency  to  evaluate  the  relationships 
between  personal  exposure,  indoor 
concentrations.  andconcentradcMis 
measured  at  a  central  monitoring  site  for 
one  or  more  high-risk  subpopulations. 
including  particularly  persons  with 
chronic  obstructive  pulmonary  disease 
and  persons  with  cardiovascular 
disease.  The  data  will  also  be  used  by 
the  Office  of  Air  Quality  Planning  and 
Standards  in  their  review  of  the  basis  for 
the  proposed  PMij  regulation.  The 
information  will  appear  in  the  form  of 
final  EPA  reports,  journal  articles,  and 
will  also  be  made  publicly  available  in 
an  electronic  data  base. 

llie  cost  of  the  four  studies  is 
expected  to  be  ^M  over  a  period  of 
three  years.  Approximately  240 
respondents  will  be  included.  The  cost 
to  the  respondent  will  be  negligible.  An 
incentive  payment  will  be  offered  to 
defiay  burden. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  Usted 
in  40  CFR  part  9  and  48  CFR  Chapter 
15. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  evaluate  the  accxiracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

(iii)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  minimize  the  burden  of  the 
collection  of  infonnation  on  those  who 


are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  average  time 
to  review  instructions  and  answer  the 
questiotmaire  is  estimated  to  be  26 
minutes.  The  questionnaire  is 
administered  once  each  day  for  periods 
of  7. 14.  24.  or  56  visits  per  year, 
depencUng  on  the  individual  study.  The 
total  time  spent  answering  the 
questionnaire  is  estimated  to  be  1,217.2 
hours  for  104  respondents  per  year,  or 
about  12  hours  per  year  per  respondent 
on  average. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  Agency.  This  includes  the  Ume 
needed  to  review  instructions:  develop, 
acquire,  install,  and  utiUze  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  infonnation;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements:  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information:  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 
T.A.  dark. 

Acting  Director,  National  Exposure  Retearch 
Laboratory  (MD-75). 

IFR  Doc.  98-33220  Filed  12-14-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-e2(»-7] 

NotIco  Of  Propoaad  PuTBhaaar 
Agraamant  Purauant  to  tha 
Comprahanalva  Envlronmantal 
Raaponaa,  Companaadon,  and  Uatiility 
Act  of  1980,  aa  Amandad  by  tha 
Suparfund  Amandmanta  and 
Raauthorization  Act 

AQENCV:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice;  request  for  public 
comment.        

summary:  In  accordance  with  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980.  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986 
("CERCLA").  42  U.S.C.  9601-9675, 
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notice  is  hereby  given  that  a  proposed 
purchaser  agreement  ("Purchaser 
Agreement")  associated  with  the  Avtex 
Fibers  Superfund  Site  ("Site")  in  Front 
Royal,  Virginia,  was  executed  by  the 
Environmental  Protection  Agency  and 
the  Department  of  Justice  and  is  now 
subject  to  public  comment,  after  which 
the  United  States  may  modify  or 
withdraw  its  consent  if  comments 
received  disclose  facts  or  considerations 
which  indicate  that  the  Purchaser 
Agreement  is  inappropriate,  improper, 
or  inadequate.  The  Pvirchaser 
Agreement  will  resolve  certain  potential 
EPA  claims  imder  sections  106  and  107 
of  CERCLA,  42  U.S.C.  9606  and  9607, 
against  Century  Enterprise,  L.L.C. 
("Piirchaser").  The  property  subject  to 
the  Purchaser  Agreement  is  a  certain 
portion  of  the  Site  which  encompasses 
approximately  5.2733  acres,  bounded  on 
the  west  by  Kerfoot  Avenue,  on  the 
north  by  West  Main  Street,  and  on  the 
South  by  Salem  Avenue,  in  Front  Royal, 
Virginia.  The  property  is  separated  from 
the  manufacturing  portion  of  the  Site  by 
a  soccer  field  and  a  paved  road.  Because 
the  property  was  not  utilized  for  any 
purpose  related  to  the  manufacturing 
process  at  the  Site,  EPA  conducted 
limited  sampling  at  the  property. 
Sampling  results  indicated  no  threat  to 
hiunan  health,  welfare  or  the 
environment. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  document  receive 
written  comments  relating  to  the 
proposed  Purchaser  Agreement  to  any 
comments  received  will  be  available  for 
public  inspection  at  the  U.S. 
Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  PA  19103. 
DATES:  Comments  must  be  submitted  on 
or  before  January  14, 1999. 
AVAILABILITY:  The  proposed  Purchaser 
Agreement  and  additional  background 
information  relating  to  the  proposed 
Purchaser  Agreement  are  available  for 
public  inspection  at  the  U.S. 
Environmental  Protection  Agency, 
Region  HI.  1650  Arch  Street, 
Philadelphia,  PA  19103.  A  copy  of  the 
proposed  Purchaser  Agreement  may  be 
obtained  from  Suzanne  Canning,  U.S. 
Environmental  Protection  Agency, 
Regional  Docket  Clerk  (3RC00),  1650 
Arch  Street,  Philadelphia,  PA  19103. 
Comments  should  reference  the  "Avtex 
Fibers  Superfund  Site  Prospective 
Purchaser  Agreement"  and  "EPA  Docket 
No.  ni-98-081-DC,"  and  should  be 
forwarded  to  Suzanne  Canning  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Louis  F.  Ramalho  (3RC21).  Assistant 
Regional  Counsel,  U.S.  Environmental 


Protection  Agency,  1650  Arch  Street, 
Philadelphia,  PA  19103,  Phone:  (215) 
814-2681. 

Dated:  December  8, 1998. 
Thomas  Voltaggio, 

Acting  Regional  Administrator,  Region  III. 
IFR  Doc.  98-33219  Filed  12-14-98;  8:45  amj 

WLUNO  COOC  a6«0  60  P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6202-0] 

Proposed  Settlement  Pursuant  to 
Section  122(h)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act, 
Regarding  the  Anchor  Chemical 
Superfund  Site,  HIctovilie,  Nassau 
County,  New  York 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  proposed 
administrative  settlement  agreement 
and  opportimity  for  public  comment. 


SUMMARY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  amended  ("CERCLA"),  42 
U.S.C.  9622(i),  the  U.S.  Environmental 
Protection  Agency  ("EPA"),  Region  II, 
aimounces  a  proposed  administrative 
cost  recovery  settlement  pursuant  to 
secUon  1 22(h)  of  CERCLA,  42  U.S.C. 
9622(h),  relating  to  the  Anchor 
Chemical  Superfund  Site  ("Site").  The 
Site  is  located  at  500  West  John  Street 
in  Hicksville,  Nassau  County,  New 
York.  This  document  is  being  published 
piu^uant  to  section  122(i)  of  CERCLA  to 
inform  the  public  of  the  proposed 
settlement  and  provide  an  opportimity 
to  comment.  EPA  will  consider  any 
comments  received  during  the  thirty 
day  comment  period  and  may  withdraw 
or  withhold  consent  to  the  proposed 
settlement  if  comments  disclose  facts  or 
considerations  which  indicate  that  the 
proposed  settlement  is  inappropriate, 
improper,  or  inadequate. 

The  proposed  settlement  between 
EPA  and  the  five  settling  parties, 
Chessco  Industries,  Inc.,  K.B.  Co.,  Kobar 
Construction  Corp.,  Spiegel  Associates, 
and  Jerry  Spiegel  ("Respondents"),  has 
been  memorialized  in  an  Administrative 
Cost  Recovery  Agreement  (Index 
Number  n-CERCLA-98-0214).  This 
Agreement  will  become  effective  after 
the  close  of  the  public  comment  period, 
unless  comments  received  disclose  facts 
or  considerations  which  indicate  the 
Agreement  is  inappropriate,  improper, 
or  inadequate,  and  EPA,  in  accordance 


with  section  122(i)(3)  of  CERCLA, 
modifies  or  withdraws  its  consent  to  the 
Agreement.  Under  this  Agreement,  the 
Respondents  will  be  obligated  to  make 
payment  in  the  amount  of  $575,000  to 
the  Hazardous  Substance  Superfimd  in 
reimbursement  of  EPA 's  past  response 
costs  relating  to  the  Site.  The  Agreement 
includes  a  covenant  not  to  sue  Uie 
settling  parties  pursuant  to  section 
107(a)  of  CERCLA,  42  U.S.C.  9607(a). 
Pursuant  to  CERCLA  sectipn  122(h)(1), 
the  Agreement  has  been  approved  by 
the  Attorney  General  or  her  designee. 
DATES:  Comments  must  be  submitted  on 
or  before  January  14, 1999. 
ADDRESSES:  Comments  should  be 
addressed  to  the  U.S.  Environmental 
Protection  Agency,  Office  of  Regional 
Counsel,  New  York/Caribbean 
Superfund  Branch,  17th  Floor,  290 
Broadway,  New  York,  New  York  10007- 
1866,  and  sho;uld  refer  to:  "Anchor 
Chemical  Superfund  Site,  U.S.  EPA 
Index  No.  II-CERCLA-98-0214."  For  a 
copy  of  the  settlement  document, 
contact  the  individual  listed  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Doyle,  Assistant  Regional 
Counsel,  New  York/Caribbean 
Superfund  Branch,  Office  of  Regional 
Counsel,  U.S.  Environmental  Protection 
Agency,  17th  Floor,  290  Broadway,  New 
York,  New  York  10007.  Telephone: 
(212) 637-3165. 

Dated:  November  30, 1998. 
William  ;.  Musiyiiski, 
Acting  Regional  Administrator,  Region  2. 
(PR  Doc.  98-33218  Filed  12-14-98;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Sunshine  Act  Meeting 

December  10, 1998. 

Open  Commission  Meeting  Tliursday, 
December  17, 1998 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Thursday,  December  17, 1998,  which  is 
scheduled  to  commence  at  9:30  a.m.  in 
Room  856,  at  1919  M  Street,  N.W., 
Washington,  D.C. 

Item  No.,  Bureau  and  Subject 

1.  Common  Carrier — Title:  Implementation  of 
the  Subscriber  Carrier  Selection  Changes 
Provisions  of  the  Telecommunications  Act 
of  1996  and  Policies  and  Rules  Concerning 
Unauthorized  Changes  of  Consumers  Long 
Distance  Carriers  (CC  Docket  No.  94-129). 
Summary:  The  Commission  will  consider 
action  to  implement  Section  258  of  the  Act, 
which  prohibits  a  carrier  from  submitting 
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or  executing  changes  in  a  subscriber's 
telephone  service  except  in  accordance 
with  the  Commission's  verification 
procedures. 
:  '.\  Cable  Services — Title:  Annual  Assessment 
of  the  Status  of  Competition  in  Markets  for 
the  Delivery  of  Video  I>rogramming  (CS 
Docket  No.  98-102).  Summary:  The 
Commission  will  consider  the  status  of 
competition  in  markets  for  the  delivery  of 
video  programming. 
International— rjt7e.-  Allocation  and 
Designation  of  Spectrum  for  Fixed-Satellite 
Services  in  the  37.5-38.5  GHz,  4a5-41.5 
GHz,  and  48.2-50.2  GHz  Frequency  Bands; 
Allocation  of  Spectrum  to  Upgrade  Fixed 
and  Mobile  Allocations  in  the  40.S-42.5 
GHz  Frequency  Band;  Allocation  of 
Spectnmi  in  the  46.9-47.0  GHz  Frequency 
Band  for  Wireless  Services;  and  Allocation 
of  Spectrum  in  the  37.0-38.0  GHz  and 
40.0-40.5  GHz  for  Government  Operations 
(IB  Docket  No.  97-95,  RM-8811). 
Summary:  The  Commission  will  consider  a 
plan  for  the  36.0-51.4  GHz  band  and 
revision  of  the  U.S.  Table  of  Frequency 
Allocation*  to  accommodate  the  band  plan 
and  proposed  Government  operatiDns. 
.  Office  of  Engineering  and  Technology- 
Title:  Amendment  of  the  Commissioa's 
flules  with  Regard  to  the  3650-3700  MHz 
Government  Transfor  Band.  Summary:  The 
Commission  will  consider  a  proposal  to 
reallocate  the  3650-3700  MHz  band  for 
fixed  services,  including  Fixed  Wireless 
Access  that  would  [iromote  competition  in 
the  delivery  of  broadband  communications 
services. 
4)ffice  of  Engineering  and  Technology — Title: 
1998  Biennial  Regulatory  Review- 
Amendment  of  Parts  2,25  and  68  of  the 
Commission's  Rules  to  Further  Streamline 
the  Equipment  Authorization  Process  for 
Radio  Frequency  Equipment,  Modify  the 
Equipment  Authorization  Process  for 
Telephone  Terminal  Equipment, 
Implement  Mutual  Recogniticm 
Agreements  and  Begin  Implementation  of 
the  Global  Mobile  Personal 
Communications  by  Satellite  (GMPCS) 
Arrangements  (GEN  Docket  No.  98-68). 
Summary:  The  Commission  will  consider 
action  to:  (1)  further  streamline  the 
equipment  authorization  process;  (2) 
implement  MRAs  that  would  allow  the 
designation  of  pnties  in  foreign  coimtries 
to  approve  equipment  as  conforming  to 
United  States  technical  requirements;  and 
3)  provide  for  the  interim  approval  of 
GMPCS  transmitters. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Vtauieen  Peratino  or  David  Fiske,  Office 
}f  Public  Affairs,  telephone  number 
202)  418-0500;  TTY  (202)  418-2555. 

Copies  of  materials  adopted  at  this 
meeting  can  be  purchased  from  the 
PCX's  duplicating  contractor. 
International  Transcription  Services, 
Inc.  (ITS.  Inc.)  at  (202)  857-3800;  fax 
(202)  857-3805  and  857-3184;  or  TTY 
(202)  293-8810.  These  copies  are 
available  in  paper  format  and  alternative 
media,  including  large  print/type; 


digital  disk:  and  audio  tape.  ITS  may  be 
reached  by  e-mail: 

its ^inc®ix.netcom.com.  Their  Internet 

address  is  http://www.itsi.com. 

This  meeting  can  be  viewed  over 
George  Mason  University's  Capitol 
Connection.  The  Capitol  Connection 
also  will  carry  the  meeting  live  via  the 
Internet.  For  information  on  these 
services  call  (703)  993-3100.  The  audio 
portion  of  the  meeting  will  be  broadcast 
Uve  on  the  hitemet  via  the  FCC's 
Internet  audio  broadcast  page  at  <http:/ 
/www.fcc.gov/realaudio/>.  The  meeting 
can  also  be  heard  via  telephone,  for  a 
fee.  from  National  Nairowcast  Network, 
telephone  (202)  966-2211  or  fuc  (202) 
966-1770.  Audio  and  video  tapes  of  this 
meeting  can  be  purchased  from  Infocus, 
341  Victory  Drive,  Hemdon,  VA  20170, 
telephone  (703)  834-0100;  fax  number 
(703)  834-0111. 

Federal  Conununications  Commission. 
Magalie  Eeman  Salai, 
Seczetary. 

(FR  Doc.  98-33350  Filed  12-11-98;  3:40  pm] 
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FEDERAL  EMERGENCY 
MANAQEMENT  AGENCY 

Fee  for  Services  to  Support  FEMA's 
OKslte  Radiological  Emergency 
Preparedness  Program 

AGENCY:  Federal  Emergency 

Management  Agency  (FEMA). 

action:  Notice. 

summary:  In  accordance  with  FEMA 
Interim  Final  Rule.  "Fee  for  Services  to 
Support  FEMA's  OfEsite  Radiological 
Emergency  Preparedness  (REP) 
Program."  44  CFR  Part  354.  published 
elsewhere  in  this  issue  of  the  Federal 
Roister.  FEMA  has  established  a  fiscal 
year  (FY)  1999  hourly  rate  of  $33.01  for 
assessing  and  collecting  fees  from 
Nuclear  Regulatory  Commission  (NRC) 
licensees  for  services  provided  by 
FEMA  personnel  for  FEMA's  REP 
Program. 

dates:  This  user  fee  hourly  rate  is 
effective  for  FY  1999  (October  1. 1998 
to  September  30. 1999). 
FOR  FURTHER  INFORMATION  CONTACT:  D. 
Anne  Martin,  Acting  Division  Director, 
Exercises  Division,  Preparedness, 
Training  and  Exercises  Directorate. 
Federal  Emergency  Management 
Agency.  500  C  Street  SW.,  Washington. 
DC  20472.  (202)  646-2738  or  (email) 
anne.martinOfema.gov. 
SUPPLEMENTARY  INFORMATION:  As 
authorized  by  Pub.  L.  105-276  (112  Stat. 
2461),  an  hourly  tiser  fee  rate  of  $33.01 
will  be  charged  to  NRC  licensees  of 


commercial  nuclear  power  plants  for  all 
site-specific  biennial  exercise  related 
services  provided  by  FEMA  personnel 
for  FEMA's  REP  Program  under  44  CFR 
part  354,  pubUshed  in  the  Federal 
Register  on  December  11. 1998,  (60  FR 
15628).  All  funds  collected  imder  this 
rule  will  be  deposited  in  the  REP 
Program  Fimd  offset  the  actual  costs  by 
FEMA  for  its  REP  Program. 

The  hourly  rate  is  established  on  the 
basis  of  the  methodology  set  forth  in  44 
CFR  354.4(b),  "Determination  of  site- 
specific  biennial  exercise  related 
component  for  FEMA  persoimel,"  and 
will  be  used  to  assess  and  collect  fees 
for  site^pecific  biennial  exercise  related 
services  rendered  by  FEMA  personnel. 

The  estabhshment  of  this  hourly  rate 
is  intended  only  to  address  charges  to 
NRC  licensees  for  services  provided  by 
FEMA  personnel,  not  charges  for 
services  provided  by  FEMA  personnel 
under  the  flat  fee  component  referenced 
at  44  CFR  354.4(d)  nor  for  services 
provided  by  FEMA  contractors.  Services 
provided  by  FEMA  contractors  will  be 
charged  in  accordance  with  44  CFR 
354.4(c)  and  (d)  for  the  recovery  of 
appropriated  funds  obligated  for  the 
Emergency  Management  Planning  and 
Assistance  (EMPA)  portion  of  FEMA's 
REP  Program  budget. 

Dated:  December  10, 1998. 
KayCGoea. 
Associate  Ditector. 

(FR  Doc.  98-33199  Filed  12-14-98: 8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Ctiange  la  Banit  Control  Notices; 
Acquisitions  of  SItares  of  Banits  or 
BanitHoiding  Companies 

The  notificants  listed  below  have 
applied  imder  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  vniting  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
December  29, 1998. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume.  Vice  President)  104 


V* 
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Marietta  Street  N.W.,  Atlanta,  Georgia 
30303-2713): 

1.  The  Smith  Family  Limited 
Partnership,  Fort  Pierce,  Florida;  to 
acquire  voting  shares  of  Riverside 
Banking  Company,  and  thereby 
indirectly  acquire  Riverside  National 
Bank  of  Florida,  Fort  Pierce,  Florida. 

Board  of  Governors  of  the  Federal 
Reserve  System,  December  9, 1998. 
JomifiBr  J.  Johnson, 
Secretary  of  the  Board. 
(FR  Doc.  9&-33155  Filed  12-14-98;  8:45  ami 
MUJNQ  COM  tZIIMn-f* 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
MergeiB  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanldng  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  8 
1999. 

A.  Federal  Reserve  Bank  of  AUanta 
(Lois  Berthaimie.  Vice  President)  104 
Marietta  Stiwt,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  Intervest  Bancshares  Corporation, 
New  York,  New  York;  to  acquire  100 
percent  of  the  voting  shares  of  Intervest 
National  Bank,  New  York,  New  York  (in 
organization). 


Board  of  Governors  of  the  Federal 
Reserve  System,  December  9, 1998. 
Jennifer  J.  Johnaon, 
Secretary  of  the  Board. 
[FR  Doc.  98-33154  Filed  12-14-98;  8:45  am) 
HLUNQ  CODE  a210-01-P 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  DATE:  12:00  noon,  Monday, 

December  21, 1998. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  and  C 

Streets,  N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  matters  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meetii\g:  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  December  11, 1998. 
Robert  deV.  Frienon, 

Associate  Secretary  of  the  Board. 

(FRDoc.  98-33351  Filed  12-11-98;  3:41  pm) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention  (CDC) 

[Announcement  Number  99020] 

Grants  for  Radiation  Studies  and 
Research  Notice  of  Availability  of 
Funds 

Announcement  99020  supersedes 
Aimoimcement  98068  which  was 
published  in  the  Federal  Register  on 
June  19, 1998,  [Vol.  63,  FR  No.  118) 
[Page  33677-33680] 


A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC),  announces  the 
availability  of  fiscal  year  (FY)  1999 
funds  for  the  Grants  for  Radiation 
Studies  and  Research  program.  The 
purpose  of  the  program  will  result  in 
models  and  procediues  that  will 
improve  systems  to  track  environmental 
exposures  and  diseases.  These  grants 
are:  (1)  To  support  radiation  research  on 
priority  issues  in  the  following 
categories:  (a)  A  broad-based  need  for 
participation  in  International  Validation 
Studies  for  Environmental  Transport 
Models,  (b)  Development  of 
methodologies  for  using  current 
sampling  data  as  an  indicator  of  past 
contaminant  releases  to  the 
environment,  (c)  Development  of  Usage 
Factors  for  Environmental  Dose 
Calculations,  (d)  Uncertainty  Analysis 
of  Dose  Conversion  Factors  for 
Radionuclides,  (e)  Risk  Factors  for 
Thyroid  Disease,  (f)  Development  of 
Ultra  sensitive  Measurement 
Techniques  for  Individual 
Environmental  Radiation  Dosimetry.  (2) 
to  encourage  professionals  from  a  wide 
spectrum  of  (Usciplines  such  as 
engineering,  meidicine,  health  care, 
public  health,  physical  sciences,  and 
others,  to  undertake  radiation  research 
programs.  (3)  to  evaluate  current  and 
new  scientific  methodologies  and 
strategies  in  the  areas  of  radiation 
research.  This  program  addresses  the 
"Healthy  People  2000"  priority  area  of 
Preventive  Services. 

B.  Eligible  Applicants 

Eligible  applicants  include  all  non- 
profit and  for-profit  organizations.  Thus 
State  and  local  health  departments  and 
other  State  and  local  governmental 
agencies,  imiversities.  colleges,  research 
institutions,  laboratories,  and  other 
public  and  private  organizations, 
including  small,  minority  and/or 
woman-owned  businesses  are  eligible 
for  these  research  grants. 

Note:  Public  Law  104-65  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan,  or  any  other  form. 

C  Availability  of  Funds 

Approximately  $350,000  is  expected 
to  be  available  in  Fiscal  Year  1999  to 
fund  approximately  two  to  four  awards. 
It  is  expected  that  the  average  award 
will  be  $100,000-5150,000.  the  range 
being  $60,000  to  $200,000  (including 
both  direct  and  indirect  costs).  It  is 
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etxpected  that  the  awards  will  begin  on 
or  about  May  1, 1999,  and  are  made  for 
a  }  2-month  budget  period  within  a 
litoject  period  of  up  to  three  years. 
Finding  estimates  may  vary  and  are 

Jbject  to  change. 
Q>ntinuation  awards  within  the 
o)ect  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  the 
|ailability  of  ninds. 
I  Use  of  Funds:  Grant  funds  may  not  be 
1  to  sui^wrt  direct  care  services. 


itemational  Validation  Studies  for 
ivironmental  Transport  Models 

The  best  way  to  determine  the 

cy  of  my  environmental  trannort 

is  to  ccxnpare  predicticms  made 

the  model  with  measurements  of  the 
i$me  quantity  in  the  environment,  a 
ocess  known  as  model  validation.  The 
ivironmental  transport  models 
[entially  usefiil  in  dose  reconstruction 
»iects  must  be  validated  to  the  extoit 
.  jrible  if  the  results  produced  by  the 
lodels  are  to  be  scientifically  and 
ablidy  defensible.  A  series  of  recent 
itematicHial  pFojects  cotvdinated  by 
le  Intonational  Atomic  Energy  Agency 
tve  been  attenqpting  to  address  this 
i  using  envirosunoital  radicmuclide 
gathered  from  aroimd  the  world, 
~ly  from  nations  formerly  part  of 
le  Soviet  Union. 

^nvironmento/  Indicators  of  Past 
ileases 

All  environmental  dose 
1  Bconstructions  will  require  the 
4  xtensive  use  of  mathematical  models  of 
I  ource  term  development  and 

<  mvironmental  transport  and  dosimetry. 
'  liese  models  will  be  validated  against 

Mist  and  present  environmental 
Donitoring  results.  Early  environmental 
1  aonitoring  was  not  as  comprehensive  or 
I  ensitive  as  today's  methods.  Therefore, 
he  use  of  monitoring  data  for  model 
ralidation  for  early  years  of  site 

<  iperations  potentially  will  be  less 
»rtain  than  later  years.  A  number  of 
nethods  are  available  for  defining  long- 
erm  trends  of  environmental 
x>ntamination.  For  example,  tree  ring 
malyses  have  been  performed  to 
reconstruct  historical  concentrations  of 
tritium  and  merciuy.  Methods 
developed  must  provide  information  on 
the  temporal  and  geographic  patterns  of 
contam^iation  in  the  environment. 

Usage  Factors  for  Enviromnental  Dose 
Calculations 

There  are  four  major  factors  that 
determine  the  dose  and  risk  to  people 
from  the  inhalation  and  ingestion  of 
radionuclides  and  chemicais  released  to 
the  environment: 


A.  The  source  term  (the  type  and 
amount  of  contaminant  released  to  the 
environment); 

B.  Environmental  transport  to  people 
(via  the  atmosphere,  hydrosphere,  and/ 
or  food  chains); 

C.  Usage  factors  (time  spent  outdoors, 
rate  of  irSialation,  amount  of  a  particular 
food  product  cons\uned,  etc.);  and, 

D.  Metabolism  or  the  particular 
radionuclide  or  chemical  in  the  body 
resulting  in  a  particular  dose  or  risk. 

What  IS  required  fat  modem  dose  and 
risk  estimati(m  is  a  prob^ility 
distribution  for  each  usage  factor. 

Uncertaiitty  Analysis  of  Dose 
Coriversion  Factors  for  Radionuclides 

All  environmental  dose 
reconstructions  require  the  extensive 
use  of  Dose  Conversion  Factors  (DCF) 
that  relate  intdw  or  exposure  to 
radioactive  materials  to  the  endpoint 
dose.  The  DCFs  in  use  today  have  been 
developed  mainly  for  radiation 
protection  purposes.  In  as  much,  these 
DCFs  were  derived  by  the  use  of 
conservative  values  and  assumptions, 
and  non-stochastic  values  of  DCFs  are 
listed  singulariy  (i.e.,  vrith  no  estimates 
of  imcertainty).  Modem  dose  and  risk 
estimates  require  that  (1)  probability 
distributions  be  defined  for  each  of  the 
parameters  used  to  derive  the  DCF's;  (2) 
each  of  these  distributed  parameters  be 
propagated  through  the  model  which 
defines  the  specific  DCF;  and  (3)  the 
final  DCF  be  presented  as  a  distribution 
with  uncertainties. 

Risk  Factors  for  Thyroid  Disease 

Historical  releases  of  iodine  from 
activities  at  DOE  facilities  and  during 
weapons  testing  have  raised  questions 
concerning  the  risk  of  thyroid  disease 
associated  with  radiation  exposure.  Not 
only  have  questions  been  raised  about 
the  risk  of  thyroid  neoplasia,  but  also 
about  other  thyroid  diseases  that  may  or 
may  not  be  related  to  radiation 
exposure.  Medical  monitoring  for  all 
thyroid  diseases  has  been  proposed  for 
the  population  around  the  Hanford 
nuclear  weapons  facility  potentially 
exposed  to  historical  releases  of  radio 
iodine.  A  large  number  of  studies  have 
been  completed  in  the  last  ten  years  that 
shed  light  on  the  risk  factors  for  thyroid 
disease  and  on  the  assodaticm  between 
thyroid  disease  and  radiatimi. 

Development  of  Ultra  Sensitive 
Measurement  Techniques  for  Individual 
Environmental  Radiation  Dosimetry 
Much  work  on  environmental  dose 
reconstruction  deals  with  computer 
modeling  using  limited  environmental 
monitoring  data  to  ascertain  radiatfon 
doses  to  individuals  for  the  purpose  of 


risk  assessment  and  epidemiologic 
study.  This  is  often  due  to  the  fact  that 
the  radionuclides  of  concern  have  short 
effective  half  lives  with  respect  to  the 
elapsed  time  bom  exposure  to 
assessment.  In  many  cases,  the 
environmental  levels  of  contamination 
are  sig^iificantly  below  conventional 
levels  of  detection  for  in  vivo  radiation 
detection.  There  is  a  need  fcH- 
development  of  ultra  sensitive 
techniques  that  could  be  used  for 
assessing  environmental  exposures  to 
people  who  are  now  alive  and  who  may 
have  been  exposed  to  historical  releases 
frtHn  DOE  weapons  facilities. 
Development  of  novel  techniques  or 
significant  improvements  on  current 
techniques  will  be  considered. 

E.  Applicatkm  CaBteat 

Use  the  information  below  to  develop 
the  applicant  content.  The  application 
will  be  evaluated  on  the  criteria  listed, 
so  it  is  important  to  follow  them  in 
laying  out  the  program  plan.  The 
narrative  addressing  the  scored  criteria 
should  be  no  more  that  40  single-spaced 
pages,  printed  on  one  side,  with  one 
inrh  margin,  and  unreduced  font. 
Applications  for  radiation  research 
should  include: 

1.  The  project's  focus  that  justifies  the 
research  need  and  describes  the 
scientific  basis  for  the  research,  the 
expected  outcome,  and  the  relevance  of 
the  findings.  The  focus  should  be  based 
on  one  or  more  of  the  priority  topic 
issues. 

2.  Specific,  measiuable,  and  time- 
framed  objectives. 

3.  A  detailed  plan  describing  the 
methods  by  which  the  objectives  will  be 
achieved,  including  their  sequence.  A 
comprehensive  evaluation  plan  is  an 
essential  component  of  the  application. 

4.  The  proposed  plan  for  the  inclusion 
of  both  sexes  and  racial  and  ethnic 
minority  populations  for  appropriate 
representation. 

5.  A  description  of  the  grant's 
principal  investigator's  role  and 
responsibilities. 

6.  A  description  of  all  project  staff 
regardless  of  their  funding  source.  It 
should  include  their  title,  qualifications, 
experience,  percentage  of  time  each  will 
devote  to  the  project. 

7.  A  description  of  those  activities 
related  to,  but  not  supported  by  the 
grant. 

8.  A  description  of  the  involvement  of 
other  entities  that  will  relate  to  the 
proposed  project,  if  applicable.  It  should 
include  commitments  of  support  and  a 
clear  statement  of  their  roles. 

9.  A  detailed  first  year  budget  for  the 
grant  with  future  annual  projections,  if 
relevant. 
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10.  Human  Subjects — If  human 
subjects  will  be  involved,  how  will  they 
be  protected,  i.e.,  describe  the  review 
process  which  will  govern  their 
participation.  The  applicant  must 
demonstrate  that  they  have  met  the  dX: 
Pohcy  requirements  regarding  the 
inclusion  of  women,  ethnic,  and  racial 
groups  in  the  proposed  research. 

F.  AppUcation  Sulnumion  and 
Deadlines 

Applicants  should  use  Form  PHS-398 
and  adhere  to  the  ERRATA  Instruction 
Sheet  for  Form  PHS-398  contained  in 
the  Grant  Application  Kit.  Please  submit 
an  original  and  five  copies,  on  or  before 
February  16, 1999  to:  Victoria  Sepe, 
Grants  Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  N.E.,  Room  300, 
Atlanta,  GA  30305.  Please  list  the 
Annoimcemdnt  number  99020  on  the 
covering  address  label.  If  your 
application  does  not  arrive  in  time  for 
submission  to  the  independent  Special 
Emphasis  Panel,  it  will  not  be 
considered  in  the  ciurent  competition 
unless  you  can  provide  proof  Aat  you 
mailed  it  on  or  before  the  deadline  (i.e., 
receipt  from  U.S.  Postal  Service  or  a 
commercial  carrier;  private  metered 
postmarks  are  not  acceptable. 

G.  Evaluation  Criteria 

Applications  which  are  complete  and 
responsive  will  be  reviewed  and 
evaluated  by  an  independent  Special 
Emphasis  Panel  in  accordance  with  the 
following  criteria: 

1.  The  specific  aims  of  the  research 
project,  i.e.,  the  broad  long  term 
objectives,  the  intended 
accomplishment  of  the  specific  research 
proposal,  and  the  hypothesis  to  be 
tested;  (15  points) 

2.  The  background  of  the  proposal, 
i.e.,  the  basis  for  the  present  proposal, 
the  critical  evaluation  of  existing 
knowledge,  and  specific  identification 
of  the  knowledge  gaps  which  the 
proposal  is  intended  to  fill;  (10  points) 

3.  The  significance  and  originality 
from  a  scientific  or  technical  standpoint 
of  the  specific  aims  of  the  proposed 
research,  including  the  adequacy  of  the 
theoretical  and  conceptual  framework 
for  the  research;  (20  points) 

4.  The  progress  of  preUminary  studies 
pertinent  to  the  appUcation;  (5  points) 

5.  (a)  The  adequacy  of  the  proposed 
research  design,  approaches,  and 
methodology  to  cany  out  the  research, 
including  quality  assurance  procedures, 
plan  for  data  management,  and  a 
statistical  analysis  plan; 
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(b)  The  proposed  plan  for  the 
inclusion  of  both  sexes  and  racial  and 
ethnic  minority  populations  for 
appropriate  representation.  (15  points) 

6.  Tne  extent  to  which  the  evaluation 
plan  will  allow  for  the  measurement  of 
progress  toward  the  achievement  of  the 
stated  objectives;  (15  points) 

7.  Qualifications,  adequacy,  and 
appropriateness  of  persoimel  to 
accomplish  the  proposed  activities;  (10 
points) 

8.  The  degree  of  commitment  and 
cooperation  of  other  interested  parties 
(as  evidenced  by  letters  detailing  the 
natiuB  and  extent  of  the  involvement); 
(5  points) 

9.  The  budget  request  is  clearly 
explained,  adequately  justified, 
reasonable  and  consistent  with  the 
intended  use  of  grant  funds.  An 
appUcant  organization  has  the  option  of 
having  specific  salary  and  fringe  benefit 
amounts  for  individuals  omitted  from 
the  copies  of  the  application  which  are 
made  available  to  outside  reviewing 
groups.  To  exercise  this  option,  the 
applicant  must  use  asterisks  to  indicate 
those  individuals  for  whom  salaries  and 
fringe  benefits  are  not  shown;  the 
subtotals  must  still  be  shown  and  the 
applicant  must  complete  an  additional 
copy  of  page  four  of  Form  PHS-398, 
completed  in  full,  with  the  deleted 
amounts  shown.  This  budget  page  will 
be  reserved  for  internal  st&  use  only. 
(Not  scored)  and 

10.  Adequacy  of  existing  and 
proposed  facilities  and  resources.  (5 
points) 

11.  Human  Subjects— Not  Scored 
This  includes  the  extent  to  which  the 

appUcation  adequately  addresses  the 
requirements  of  Title  45  CFR  Part  46  for 
the  protection  of  human  subjects.  If  the 
project  involves  research  on  human 
participants,  assurance  and  evidence 
must  be  provided  to  demonstrate  that 
the  project  will  be  subject  to  initial  and 
continuing  reviews  by  an  appropriate 
institutional  review  board.  Does  the 
project  adequately  address  the 
requirements  of  45  CFR  46  for  the 
protection  of  human  subjects? 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of: 

1.  Annual  progress  reports;  due  no 
more  than  30  days  after  the  end  of  each 
budget  period; 

2.  Financial  status  report,  due  no 
more  than  90  days  alter  the  end  of  each 
budget  period;  and 

3.  Final  financial  and  performance 
reports,  due  no  more  than  90  days  after 
the  end  of  the  project  period. 


The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Addendiun  I  in  the  application 
kit. 

AR98-1    Human  Subjects 

Requirements 
AR98-2    Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR98-9    Paperwork  Reduction  Act 

Requirements 
AR98-10    Smoke-Free  Workplace 

Requirements 
AR98-1 1    Healthy  People  2000 
AR98-12    Lobbying  Restrictions 

I.  Authority  and  Catalog  of  Federal 
Dmnestic  Assistance  Nmnber 

This  program  is  authorized  under 
Section  301(a)  of  the  Public  Health 
Services  Act,  as  amended  [42  U.S.C. 
Section  241  (a)]  and  under  the 
Occupational  Safety  and  Health  Act  (29 
U.S.C.  Section  669(a)]  Sections  301  and 
391  of  the  Public  Health  Service  Act  (42 
U.S.C.  241  and  280(b)].  The  Catalog  of 
Federal  Domestic  Assistance  numlwr  is 
93.283. 

J.  Where  To  Obtain  Addititmal 
Infonnation 

To  receive  additional  written 
information  and  to  request  an 
appUcation  kit,  call  1-888-GRANTS4 
(1-888-472-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  identify  the 
Announcement  number  of  interest. 
Also,  the  CDC  Home  Page  on  the 
Internet:  http://www.cdc.gov  is 
available  for  copies  of  this 
Aimouncement,  application  forms,  and 
funding  information. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  frvm 
Victoria  Sepe,  Grants  Management 
Speciahst.  Grants  Management  Branch, 
Procurement  and  Grants  Office, 
Announcement  99020  Centers  for 
Disease  Control  and  Prevration  (CDC), 
Room  300,  255  East  Paces  Ferry  Road. 
NE,  Mailstop  E-13,  Atlanta,  GA,  30305- 
2209.  telephone  (404)  842-6804.  E-mail 
address:  vxwl@cdc.gov. 

Programmatic  technical  assistance 
may  be  obtained  fitim  Steven  Adams. 
Project  Officer,  Radiation  Studies 
Branch,  Division  of  Environmental 
Hazards  and  Health  Effects,  National 
Center  for  Environmental  Health. 
Centers  for  Disease  Control  and 
Prevention  (CDC),  4770  Buford  Hwy, 
N.E.,  Mailstop  F-35,  Atlanta.  GA 
30341-3724.  telephone  (770)  488-7040. 
E-mail  address:  ^aaldcdcgov. 


V 
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Dated:  December  9, 1998. 
iluiL.WiUiaiiH. 

Ptrector,  Procurement  and  Grants  Office, 
dent&v  for  Disease  Control  and  Prevention 

mc). 

Doc.  98-33162  Filed  12-14-98;  8:45  ami 
OOOE  4163-1S-r 

iSEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


L. 


ilth  Care  Hnancing  Administration 
DocuniMit  Identtfier.  HCFA-R-22q 

( gency  Information  Collection 
t  ctlvitias:  Proposed  Collection; 
( lomment  Request 

« QENCY:  Health  Care  Financing 

/  Ldministration,  HHS.  In  compliance 

1  nth  the  requirement  of  section 

2  S06(c)(2)(A)  of  the  Pap«rwork 
1  [eduction  Act  of  1995,  the  Health  Care 
]  'in<<"ring  Administration  (HCFA), 
]  )epaitment  of  Health  and  Human 
i  Services,  is  publishing  the  following 
1  ummary  of  proposed  collections  for 
]  lublic  comment.  Interested  persons  are 
mvited  to  send  comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
I  his  collection  of  information,  including 
I  ny  of  the  following  subjects:  (1)  The 
1  lecessity  and  utility  of  the  proposed 

nformation  collection  for  the  proper 
lerformance  of  the  agency's  functions; 
2)  the  accuracy  of  the  estimated 
)urden;  (3)  ways  to  enhance  the  quality, 
itility,  and  clarity  of  the  information  to 
M  collected;  and  (4)  the  use  of 
mtomated  collection  techniques  or 
jther  forms  of  information  technology  to 
minimize  the  information  collection 
>urden. 

Type  of  Information  Collection 
Request:  Revision  of  a  currently 
ipproved  collection;  Title,  of 
Information  Collection:  Managed  Care 
Adjusted  Community  Rate  (ACR) 
Proposal  and  Supporting  Regulations  in 
42  CFR  422.300—422.312;  Fonn  No.: 
HCFA^-0228  (OMB#  0938-0742);  Use: 
This  collection  effort  will  be  used  to 
price  the  M+C  plan  offered  to  Medicare 
beneficiaries  by  an  M-fC  organization. 
Organizations  sulmiitting  the  Adjusted 
Commimity  Rate  form  would  include  all 
M+C  organizations  phis  any 
organization  intending  to  contract  with 
HCFA  as  a  M+C  organization.  These 
current  M+C  organization  contractors 
will  be  required  to  submit  this  form  no 
later  than  May  1. 1099  for  the  calendar 
year  2000.;  Frequency:  Annually; 
Affected  Public:  Businesses  or  other  for 
profit.  Not-for-profit  institutions.; 
Number  of  Respondents:  500;  Total 
Annual  Responses:  500;  Total  Annual 
Hours  Requested:  50,000. 


To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  HCFA 
document  identifier,  to 
Paperwork®icfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  direcdy  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  HCFA  Enterprise  Standards. 
Attention:  Dawn  WiUinghan.  Room  N2- 
14-26,  7500  Security  Boulevard, 
Baltimore,  Maryland  21244-1850. 

Date:  December  7, 1998. 
John  P.  Burke  m, 
HCFA  Reports-Clearance  C^o», 
HCFA  Office  oflnformation  Senrices, 
Security  and  Standards  Group, 
Division  of  HCFA  Enterprise  Standards. 
[FR  Doc.  98-33156  Filed  12-14-98;  8:45  am] 
■NJJMO  COM  41»-«»-r 


DEPARTMENT  OFTHEJNTERIOR 
U.S.  Geological  3urvsy 
Techntrfogy  Transfer  Act  of  19M 

agency:  U.S.  Geological  Survey, 

Interior: 

ACTKM:  Notice  of  proposed  Cooperative 

Research  and  De>wlopment  Agreement 

(CRADA)  negotiations.  


SUNMURY:  The  United  States  Geological 
Survey  (USGS)  is  planning  to  eatett  into 
a  Cooperative  Reseuch  and 
Development  Agreement  (CRADA)  with 
Chicago  Map  Coqxuntion.  The  purpose 
of  the  CRADA  is  to  conduct  market 
research,  product  design  and 
development,  and  product  distribution 
for  the  National  Atlas  of  the  United 
States  of  America."™*  Any  other 
organization  interested  in  pursuing  the 
possibility  of  a  CRADA  for  similar  kinds 
of  activities  should  contact  the  USGS. 
ADDRESSES:  Inquiries  may  be  addressed 
to  the  Acting  dhief  of  Research,  U.S. 
Geological  Survey.  National  Mapping 
Division.  500  National  Center,  12201 
Sunrise  Valley  Drive,  Reston,  Virginia 
20192;  Telephone  (703)  648-4643. 
facsimile  (703)  648-4706;  Internet 
"ebrunsondusgs.gov". 
FOR  FURTHER  INFORMATION  CONTACf: 
Ernest  B.  Brunson,  address  above. 


SUPPLEMENTARY  INFORMATION:  This 
notice  is  to  meet  the  USGS  requirement 
stipulated  in  the  Survey  Manual. 

Dated:  November  12. 1998. 
Richanl  E.  Witmer, 
Chief,  National  Mapping  Division. 
(FR  Doc.  98-33157  Filed  12-14-48;  8:45  am) 
atLUNQ  CODE  M10-Y7-M 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Managomant 
[AK-«32-143(MM;  F-«21ft3] 

Public  Land  Ordor  No.  7372; 
Withdrawal  of  Public  Landfor  ths  Lalw 
Todatontan  Spsdai  Managomant  Area; 
Alaska 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Public  Land  Order. 

summary:  This  order  withdraws 
approximately  37.579  acres  of  public 
land  from  location,  entry.  and^Mtent 
under  the  mining  laws,  in  order  to 
create  the  Lake  Todatonten  Special 
Management  Area,  for  the  protection  of 
fish,  wildlife,  and  habitat.  The  land  is 
adiaoent  to  the  west  boundary  of  the 
,    Kanuti  National  WiMUfe  Refuge,  and  is 
to  be  managed  by  the  Department  of  the 
Interior.  Bureau  of  Land  Managonent. 
The  land  will  continue  to  be  subject  to 
the  terms  and  conditions  of  existing 
withdrawals  or  segregations  of  record. 
Once  established,  this  withdrawal  order 
may  only  be  unended  or  revoked  by  Act 
of  Congress. 

EFFECTIVE  DATE:  December  IS.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shirley  J.  Macke,  BLM  Alaska  State 
Office.  222  W.  7th  Avenue,  No.  13. 
Anchorage.  Alaska  99513-7599,  907- 
271-5049.  or  Paul  J.  Salvatore,  BLM 
Northern  EHstrict  Office.  1150 
Univereity  Avenue.  Fairbanks.  Alaska 
99709.  907-474-2200. 

By  virtue  of  the  direction  and 
authority  vested  in  the  Secretary  of  the 
hiterior  by  Section  311  of  Public  Law 
104-333.  the  Omnibus  Paiks  and  Public 
Lands  Management  Act  of  1996  (also 
dted  as  the  Kenai  Natives  Association 
Equity  Act  Amendments  of  1996),  110 
Stat.  4139-4145,  it  is  ordered  as  follows: 

1.  Subject  to  vaUd  existing  ri^ts,  as 
well  as  the  subsistence  prefisrences 
provided  under  Title  VIII  of  the  Alaska 
National  Interest  Lands  Conservation 
Act  of  1980. 16  U.S.C.  3120  (1994).  the 
following  described  public  land  is 
hereby  withdrawn  from  location,  entry, 
and  patent  under  the  United  States 
mining  laws  (30  U.S.C.  Ch.  2  (1994)).  in 
order  to  create  a  special  management 
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imit  known  as  the  Lake  Todatonten 
Special  Management  Area,  for  the 
protection  of  fish,  wildlife,  and  habitat: 

Fairbanks  Meridian 

T.  15  N.,  R.  25  W.,  (Unsurveyed) 

Sees.  4  to  9,  inclusive; 

Sec.  10,  SW'A: 

Sec.  15,  NW'A; 

Sees.  16, 17,  and  18; 

Sec.  19,  N«/i; 

Sec.  20,  N'-^; 

Sec.  21,  NV2. 
T.  16  N.,  R.  25  W..  (Unsurveyed) 

Sec.  3.  WV2; 

Sees.  4  to  9,  inclusive; 

Sec.  10,  W'/Sj; 

See.  15,  Wi/i; 

Sees.  16, 17,  and  18; 

Sec.  19,  excluding  U.S.  Survey  No.  6234; 

Sees.  20,  21,  and  22; 
Sees.  27  to  33,  inclusive; 
Sec.  34.  NW»?i. 
T.  17  N..  R.  25  W.,  (Unsurveyed) 
Sec.  20,  SV2; 
See.  21,  S'/i; 
See.  22,  S'/i; 
Sec.  23,  S'/i; 
Sec.  25,  SWV«; 
Sees.  26  to  29,  inclusive; 
Sees.  32  to  35,  inclusive; 
Sec.  36,  W>/i. 
T  15  N..  R.  26  W.,  (Unsurveyed) 
Sees.  1  and  2; 
Sees.  11  to  14,  inclusive; 
Sec.  24,  NV2. 
T.  16  N.,  R.  26  W..  (Unsurveyed) 

Sees.  1, 12.  13.  24.  25.  26.  35.  and  36. 

Kateel  River  Meridian 

T.  9  N..  R.  27  E..  (Unsurveyed) 
Sees.  13,  24,  25,  and  36. 

The  area  described  contains  approximately 
37,579  acres. 

2.  Pursuant  to  Section  311(f)(2)(A)  of 
Public  Law  104-333,  the  Omnibus  Parks 
and  Public  Lands  Management  Act  of 
1996, 110  Stat.  4144,  any  land  affected 
by  this  order  that  is  conveyed  to  the 
State  of  Alaska  shall  be  removed  from 
the  Lake  Todatonten  Special 
Management  Area. 

3.  In  accordance  with  Section 
311(f)(2)(B)  of  Public  Law  104-333.  the 
Omnibus  Parks  and  Public  Lands 
Management  Act  of  1996, 110  Stat. 
4144,  additional  uses  of  the  area,  or 
grant  easements,  may  be  permitted  only 
to  the  extent  that  such  use,  including 
leasing  under  the  mineral  leasing  laws, 
is  determined  to  not  detract  from  nor 
materially  interfere  with  the  purposes 
for  which  the  Lake  Todatonten  Special 
Management  Area  has  been  established. 

4.  Pursuant  to  Section  311(f)(4)  of 
Public  Law  104-333,  the  Omnibus  Parks 
and  PubHc  Lands  Management  Act  of 
1996, 110  Stat.  4145,  this  withdrawal 
order  may  only  be  amended  or  revoked 
by  Act  of  Congress. 
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Dated:  November  30, 1998. 
John  Berry, 

Assistant  Secretary  of  the  Interior. 
[FR  Doc.  98-33165  Filed  12-14-98;  8:45  am) 
BILUNG  CODE  431(KIA-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for 
December  5. 1998.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  vmtten 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  Park  Service,  1849  C  St.  NW, 
NC400,  Washington,  DC  20240.  Written 
comments  should  be  submitted  by 
December  30, 1998. 
Carol  D.  Shull, 

Keeper  of  the  National  Register. 
CALIFORNIA 
San  Diego  County 

Bishop,  Ellis,  House,  4802  El  Areo  Iris, 
Rancho  Santa  Fe,  98001552 

San  Francisco  County 

Pier  One,  Pier  One,  The  Embarcadero  (at 
Washington  St.),  San  Francisco,  98001551 

Tulare  County 

First  Congregational  Church,  165  E.  Mill  St., 
Porterville,  98001553 

COLORADO 

Boulder  County 

Hoverhome  andjlover  Farmstead,  1303-1309 
Hover  Rd.,  Longmont,  98001555 

Park  County 

Jefferson  Denver  South  Park  and  Pacific 
Railroad  Depot,  Jet.  of  US  285  and  Cty.  Rd. 
35,  Jefferson,  98001554 

CONNECTICUT 

Windham  County 

Broad  Street— Davis  Park  Historic  District, 
Roughly  along  Broad  St,  from  Dorrane  St. 
to  Winter  St.,  Killingly,  98001556 

DISTRICT  OF  COLUMBIA 

District  of  Columbia  State  Equivalent 

Greater  U  Street  Historic  District,  Roughly 
bounded  by  New  Hamphire  Ave.,  Florida 
Ave,  6th  St. ,  R  St. ,  and  16th  St. , 
Washington,  98001557 

GEORGIA 

Elbert  County 

Rock  Gym,  45  Forest  Ave.,  Elberton, 
98001559 


Gwinnett  County 

Superb,  The.  3595  S.  Old  Peachtree  Rd., 
Duluth,  98001560 

Harris  County 

Mountain  Hill  District  Consolidated  School, 
47  Mountian  Hill  Rd..  jet.  with  GA  219. 
Hamilton  vicinity.  98001558 

KANSAS 

Dickinson  County 

Perring  Building,  115  NW  3rd  and  118  NW 
2nd  Sts.,  Abilene,  98001561 

MISSOURI 

St.  Louis  Independent  City 

J.C.  Penney  Co.  Warehouse  Building,  400  S. 

14Ui  St..  St.  Louis.  98001563 
Majestic  Manufacturing  Company  Buildings. 

2014  Delmar  Blvd.  and  2011-2017  Lucas 

Ave..  St.  Louis.  98001562 

NEBRASKA 

Clay  County 

Glenville  School.  401  S.  Fifth  St.,  Glenville 
98001566 

Douglas  County 

Weber  Mill,  9102  S.  30Ui  St.,  Omaha, 
98001568 

Greeley  County 

Spalding  Power  Plant  and  Dam,  10  County 
Rd.,  Spalding,  98001569 

Loup  County 

Williams,  Thomas  and  Mary,  Homestead, 
Approx.  0.5  mi.  E  of  Taylor,  off  a  gravel 
road.,  Taylor  vicinity,  98001565 

Madison  County 

Norfolk  Carnegie  Library  (Carnegie  Libraries 
in  Nebraska  MPS)  803  W.  Norfolk  Ave., 
Norfolk,  98001567 

Merrick  County 

Riverside  Park  Dance  Pavillion,  Riverside 
Rd.,  Riverside  Park,  Central  City  vicinity. 
98001564 

NEW  JERSEY 

Essex  County 

St.  Lucy's  Church.  19-26  Ruggiero  Plaza. 


Newark,  98001570 

Mercer  County 

Washington  Road  Elm  Allee,  Washington 
Rd.,  bet.  the  Penns  Neck  Circle  and  The 
D&R  Canal,  West  Windsor,  98001571 
Somerset  County 

Somerset  County 

Smith,  J.  Harper,  Mansion,  228  Altamont 
Place,  Somerville  Borough,  98001572 

NORTH  CAROLINA 

Duriiam  County 

North  Durham  County  Prison  Camp  (Former), 
2410  Broad  St.,  Durham,  98001573 

Halifax  County 

Roanoke  Rapids  Historic  District,  Roughly 
bounded  by  Roanoke  R.;  Chariotte, 
Marshall,  and  Jefferson  Sts.;  CSX  RR;  and 
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VI .  Thirteenth.  Rapids,  and  Henry  Sts, 
R(  4  moke,  98001574 

Jadqaon  County 

Zaclk^ry,  Mordecai,  House,  NC  107.  0.2  mi. 
S  MNC  1107,  Cashiers  vicinity,  98001575 

uta|i 

Summit  County 

McMichael,  William  and  Elizabeth,  House, 
Address  Restricted,  Hoytsville,  98001576 

[FR  poc.  98-33164  Filed  12-14-98;  8:45  am] 

BILuMb  COOE  4310-7»-P 


^ 


DEPARTMENT  OF  JUSTICE 

Offioe  of  Justice  Pix>grams 

AgMicy  Infonnation  Collection 
Actfvities:  Extension  of  a  Currently 
Approved  Collection;  Comment 
Request 

action:  Notice  of  Information  Collection 
Under  Review;  New  Collection;  OVC 
Preliminary  Questionnaire  to  Deteimine 
Hatia/Bias  Crime  Record-keeping 
Practices. 

The  Department  of  Justice,  OfBce  of 
Justice  Programs,  Office  for  Victims  of 
CriiQe,  has  submitted  the  following 
infcihnation  collection  request  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
19si^.  Office  of  Management  and  Budget 
approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
ReoBter  on  April  15, 1998,  allowing  for 
a  epiday  public  comment  period. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
coimnent  until  January  14, 1999.  This 
prcjc  ess  is  conducted  in  accordance  with 
5  C^R  1320.10. 

\yritten  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
est^ated  public  burden  and  associated 
respionse  time,  should  be  directed  to  the 
OfQCe  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Af&drs,  Attention:  Department  of  Justice 
Dei^L  Officer,  Washington,  DC  20530. 
Additionally,  comments  may  be 
subfiitted  to  OMB  via  facsimile  to  (202) 
39^-|-7285.  Comments  may  also  be 
suUiiitted  to  the  Department  of  Justice 
(D(|n),  Justice  Management  Division, 
Information  Management  and  Security 
Stal^.  Attention:  Department  Deputy 
Clb^rance  Officer,  Suite  850, 1001  G 
Street,  NW,  Washington,  DC  20530. 

Written  comments  and/or  suggstions 
fro^  the  public  and  affected  agencies 
coAteming  the  proposed  collection  of 
infjofrmation  should  address  one  or  more 
of  1  he  following  four  points: 


(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

(3)  Enhance  the  quality,  utility,  ^d 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information: 

(1)  Type  of  information  collection: 
New  Collection. 

(2)  The  title  of  the  form/collection: 
OVC  Preliminary  Questionnaire  to 
Determine  Hate/Bias  Crime  Record- 
Keeping  Practices. 

(3  J  The  agency  fonn  number,  if  any. 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
Form  Number:  None.  Officer  for  Victims 
of  Crime,  Office  of  Justice  Programs,  US 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State  and  Local. 

Other:  Non-profit  agencies  that 
receive  federal  VOCA  funds  to  serve 
crimes.  The  information  requested  is 
necessary  to  identify  the  number  of 
VOCA-funded  programs  serving  victims 
of  hate/bias  crime,  identify  the  services 
available  and  unavailable,  and  the  type 
of  outreach  activities  to  hate/bias  crime 
victims.  This  information  will  be 
aggregated  and  submitted  as  a  report  to 
the  Attorney  General,  which  will  also 
serve  as  supporting  documentation  for 
the  Attorney  General's  report  to  the 
President. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  2,925  respondents  to 
complete  a  15  minutes  to  2  hour  mail 
survey. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  A  minimum  of  731  hours  (15 
minutes  x  2,925  respondents),  or  a 
maximum  of  5,850  hours  (2  hours  x 
2,925  respondents). 

If  additional  information  is  required 
contact:  Mrs.  Brenda  E.  Dyer,  Deputy    . 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 


Management  and  Security  Staff,  Justice 
Management  Division.  Suite  850, 
Washington  Center,  1001  G  Street, 
Washington,  DC  20530. 

Dated:  December  9, 1998. 
Brenda  E.  Djrer, 

Department  Deputy  Clearance  Officer,  United 
States  Department  of  Justice. 
(PR  Doc.  98-33192  Filed  12-14-98:  8:45  am) 
BILUNO  COOE  4410-1B-M 


DEPARTMENT  OF  JUSTICE 
Office  of  Justice  Programs 
Office  for  Victims  of  Crime; 

AGENCY  INFORMATION  COLLECTION 
ACnvmES:  Proposed  Collection; 
Comment  Request. 

ACTION:  Notice  of  information  collection 
under  review;  reinstatement  with  no 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired;  Victims  of  Crime  Act,  Crime 
Victim  Assistance  Grant  Program 
Performance  Report. 

The  proposed  information  collection 
is  published  to  obtain  comments  from 
the  public  and  affected  agencies. 
Comments  are  encouraged  and  will  be 
accepted  until  February  16, 1999. 
Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  die  proposed 
collection  of  information.  Your 
comments  should  address  the  following 
points: 

(1)  Does  the  proposed  information 
collection  instrument  include  all 
relevant  program  performance 
measures? 

(2)  Does  the  proposed  information  to 
be  collected  have  practical  utility? 

(3)  Does  the  proposed  information  to 
be  collected  enhance  the  quahty,  utility, 
and  clarity  of  the  information  to  be 
collected;  and 

(4)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
the  Office  of  Management  and  Budget, 
Office  of  Regulatory  Affairs,  Attention: 
Department  of  Justice  Desk  Officer, 
Washington,  D.C.  20530.  Additionally, 
comments  may  be  submitted  to  OMB  via 
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focsimile  to  (202)  395-7285.  Comments 
may  also  be  submitted  to  the 
Department  of  Justice  (DOJ),  Justice 
Management  EHvision,  Information 
Management  and  Security  Staff, 
Attention:  Department  Clearance 
Officer,  Suite  850. 1001  G  Street,  N.W.. 
Washington.  D.C.  20530.  Additionally, 
comments  may  be  submitted  to  DOJ  via 
facsimile  to  (202)  514-1534. 

The  proposed  collected  is  listed 
below. 

(1)  Type  of  information  collection. 
Reinstatement,  with  no  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

(2)  The  title  of  the  form/collection. 
Victims  of  Crime  Act,  Victim  Assistance 
Grant  Program,  Performance  Report. 

(3)  The  agency  fonn  number  if  any. 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 

Form:  OJP  Admin.  Fonn  7330  (Rev. 
11/95) 

Office  for  Victims  of  Crime,  Office  of 
Justice  Programs,  U.S.  Department  of 
Justice 

(4)  Affected  publicwho  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract  Primary.  State  government 
Other:  None 

(5)  An  estimated  total  of  the  number 
of  respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond.  The  information  to  compile 
these  reports  will  be  drawn  from  victim 
assistance  program  data  to  the  57 
respondents  (^tmtees).  The  number  of 
victim  assistance  vary  widely  from  state 
to  state.  A  state  could  be  responsible  for 
compiling  subgrant  data  for  as  many  as 
186  programs  (Texas)  to  as  few  as  four 
programs  (Guam).  Therefore,  the 
estimated  clerical  hours  can  range  from 
1  to  70  hours. 

(6)  An  estimate  of  the  total  burden  (in 
hours)  associated  with  the  collection: 
The  current  estimated  burden  is  1,197 
(20  hours  per  respondent  (estimated 
median)  +  1  hour  per  respondent  for 
recordkeeping  x  57  respondents  =  1,197 
hours).  There  is  no  increase  in  the 
annual  recordkeeping  and  reporting 
burden. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division.  Suite  850,  Washington,  D.C. 
20530. 

Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 

Department  of  Justice. 

IFR  Doc.  98-33132  Filed  12-14-98;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  a  Cliange  in  Status  of  an 
Extended  Benefit  (EB)  Period  for 
Puerto  Rico 

This  notice  annoimces  a  change  in 
benefit  period  eligibility  under  the  EB 
Program  for  Puerto  Rico. 

Summary 

The  following  change  has  occurred 
since  the  publication  of  the  last  notice 
regarding  the  SUte's  EB  status: 

•  November  1, 1998:  Puerto  Rico 
triggered  "on"  EB.  Puerto  Rico's  13- 
week  insured  unemployment-rate  rose 
above  the  6.0  percent  threshold 
necessary  to  be  triggered  "on"  to  EB  for 
the  week  ending  October  17, 1998. 

Infonnaticm  for  Claimants 

The  duration  of  benefits  payable  in 
the  EB  Program,  and  the  terms  and 
conditions  on  which  they  are  payable, 
are  governed  by  the  Federal-State 
Extended  Unemployment  Compensation 
Act  of  1970,  as  amended,  and  the 
operating  instructions  issued  to  the 
States  by  the  U.S.  Department  of  Labor. 
In  the  case  of  a  State  beginning  an  EB 
period,  the  State  employment  security 
agency  will  furnish  a  written  notice  of 
potential  entitlement  to  each  individual 
who  has  exhausted  all  rights  to  regular 
benefits  and  is  potentially  eUgible  for 
EB  (20  CFR  615.13(c)(1)). 

Persons  who  believe  they  may  be 
entitled  to  EB,  or  who  wish  to  inquire 
about  their  rights  under  the  program, 
should  contact  the  nearest  State 
employment  service  office  or 
unemployment  compensation  claims 
office  in  their  locahty. 

Signed  at  Washington,  DC.  on  December  7, 
1998. 

Ra3rmoiid  Bramucci, 

Assistant  Secretary  of  Labor  for  Employment 
and  Training. 

{PR  Doc.  98-33188  Filed  12-14-98;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Job  Training  Partnersiiip  Act,  Title  iii, 
Demonstration  Program:  Dislocated 
Worlcer  Manufacturing  Technology 
Demonstration  Program 

AGENCY:  Employment  and* Training 
Administration,  Labor. 


action:  Notice  of  Availability  of  Funds 
and  Solicitation  for  Grant  Applications 
(SGA). 

SUMMARY:  All  information  required  to 
submit  a  grant  application  is  contained 
in  this  announcement.  The  U.S. 
Department  of  Labor  (DOL), 
Employment  and  Training 
Administration  (ETA),  announces  a 
demonstration  program  to  test  the 
ability  of  the  woridbrce  development 
system  to  partner  with  employers, 
training  providers  and  others  to  train 
dislocated  workers  in  the  skills 
necessary  to  obtain  work  requiring 
technology  skills  in  occupations  in 
manufacturing  industry  settings  with 
long-term  growth  potential.  The 
program  will  be  funded  with  Secretary's 
National  Reserve  funds  appropriated  for 
Title  in  of  the  Job  Training  Partnership 
Act  (JTPA)  and  administered  in 
accordance  with  29  CFR  part  95  and  97 
as  applicable. 

This  notice  provides  information  on 
the  process  that  eligible  entities  must 
use  to  apply  for  these  demonstration 
funds  and  how  grantees  will  be  selected. 
It  is  anticipated  that  up  to  $10  million 
will  be  available  for  fimding 
demonstration  projects  covered  by  this 
solicitation,  with  no  award  being  more 
than  $1  million. 

DATES:  The  closing  date  for  receipt  of 
proposals  is  February  16, 1999  at  4  p.m. 
(Eastern  Time). 

ADDRESSES:  Applications  shall  be 
mailed  to:  U.S.  Department  of  Labor; 
Employment  and  Training 
Administration;  Division  of  Acquisition 
and  Assistance;  Attention:  Yvonne 
Harrell,  Reference:  SGA/DAA  99-001; 
200  Constitution  Avenue,  NW.,  Room 
S-4203;  Washington,  DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT:  Fax 
questions  to  Yvonne  Harrell,  Division  of 
Acquisition  and  Assistance  at  (202) 
219-8739  (this  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  This 
announcement  consists  of  five  parts. 
Part  I  describes  the  authorities  and 
purpose  of  the  demonstration  program 
and  identifies  demonstration  policy. 
Part  n  describes  the  application  process 
and  provides  guidelines  for  use  in 
applying  for  demonstration  grants.  Part 
ni  includes  the  statement  of  work  for 
the  demonstration  projects.  Part  IV 
describes  the  selection  process, 
including  the  criteria  that  will  be  used 
in  reviewing  and  evaluating 
applications.  Part  V  discusses  the 
demonstration  program's  monitoring, 
reporting  and  evaluation. 
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Pa^  I.  Background 

A.  Authorities 

siwction  323(a)(6)  of  ]TPA  (29  U.S.C. 
166Eb)  authorizes  the  use  for 
deaionstration  programs  of  funds 
reslBfeved  under  section  302  of  JTPA  (29 
U.S.C.  1652)  and  provided  by  the 
Se(|:^etary  for  that  purpose  imder  section 
322  of  JTPA  (29  U.S.C.  1662a). 
Demonstration  program  grantees  must 
coniply  with  all  applicable  federal  and 
state  laws  and  regulations  in  setting  up 
and  carrying  out  their  programs. 

B.  Purpose 

lis  now  well  understood  that  the 
lomy  has  transitioned  &om  the 
Btiial  age  to  the  information  age.  In 
;lage,  the  most  valued  commodities 
lie  skills  and  knowledge  possessed 
le  individual.  Global  competition 
( jreached  an  unprecedented  level, 
lology  plays  an  increasingly 
important  role  in  this  global  scenario  as 
natilons  strive  to  build  things  or  provide 
services  that  are  faster,  better  or  cheaper 
than  their  competitors. 

In  this  era  of^global  competition  and 
rapid  technological  advances, 
tectinology  is  the  most  critical  driver  of 
ecohomic  growth.  The  U.S.  Department 
of  Commerce,  OfBce  of  Technology 
f.  has  reported  advances  in 
lology  to  be  the  single  most 
srtant  determining  bctor  in 
ining  economic  growth,  estimated 
ktcount  for  as  mudb  as  half  of  the 
Nation's  long-term  economic  growth 
over  the  past  50  years.  Technology  as  a 
meft^od  for  achieving  a  practical  result 
entOmpasses  the  techniques,  machines 
and|  equipment,  controls,  processes,  and 
organization  of  woik,  as  well  as  the 
ide^s,  skills,  and  knowledge  imderlying 
the  Work  process.  Traditional  work 
environments  have  altered,  as  have  the 
re<^ikisite  skills  needed  by  workers  to 
sui^ceed  in  today's  workplace. 
Te^:hnology  provides  the  tools  for 
creating  a  wide  array  of  new  and 
improved  products  and  new  services 
thati  reach  well  beyond  the  narrow 
co^tjKnes  of  traditional  labor  markets.  A 
product  can  now  be  provided  from 
ali^pst  any  community,  each  with  the 
poUntial  to  reach  global  markets.  The 
ability  of  a  company  to  innovate, 
incorporate  technology,  improve 
products  or  services,  increase  market 
sh$^  and  thus  expand  capacity  and 
emjployment  is  the  engine  of  economic 
groMh. 

Information  technologies  affect  almost 
every  sector  and  every  industry  in  the 
Unliied  States,  in  terms  of  digitally  based 
pntducts,  services,  and  production  and 
wo  I  i  processes.  The  very  natiu^  of 
ad  r  meed  technology  Ues  in  the  ability 


of  a  business  or  industry  to  identify, 
assess,  adopt  and  incorporate 
information  based  technologies  into 
everyday  business  and  production 
processes.  The  information/knowledge- 
based  workplace  of  today's  leading 
companies  requires  workers  to  possess 
conceptual,  analytical,  communication, 
interpersonal,  and  self-management 
skills  beyond  the  basic  academic  and 
technical  skills  of  the  traditional 
workplace.  There  is  often  a  skills  deficit 
experienced  by  employers  who 
continuously  push  the  envelope  to 
innovate,  and  adopt  new  technology  in 
order  to  stay  ahead  of  competitors,  both 
domestic  and  international. 

With  accelerated  changes  in 
technology,  America's  workers  oiten 
discover  their  skill  base  has  become  out 
of  date.  New  approaches  are  needed  to 
help  American  workers  stay 
competitive.  Workers  need  to  know  and 
understand  what  skill  standards 
employers  are  looking  for,  and  they 
need  to  have  the  means  to  raise  their 
skills  to  match  that  demand. 

Our  Nation's  workforce  development 
system  is  working  to  meet  this  need,  but 
skill  shortages  in  technology  are 
currently  very  high  in  some  industry 
sectors  and  geographic  areas.  Severe 
shortages  of  woriiers  who  can  apply  and 
use  advanced  technologies  could 
imdermine  U.S.  innovation, 
productivity,  and  competitiveness  in 
world  markets.  A  steady  supply  of  skill 
workers  will  help  our  Nation's 
industries  remain  competitive.  More 
importantly,  these  workers  need  to 
possess  the  appropriate  skills  demanded 
in  the  workplace.  Ideally,  a  system  of 
"just  in  time"  training  would  be  able  to 
supply  skilled  workers  that  meet 
industry  driven  standards  and 
certifications. 

The  purpose  of  this  demonstration  is 
to  test  the  ability  of  the  Nation's 
workforce  development  system  to 
partner  with  employers,  training 
providers  and  others  to  train  dislocated 
workers  in  the  skills  necessary  to  obtain 
work  requiring  technology  skills  in 
manufacturing  occupations  and 
industries  experiencing  shortages  of 
such  workers. 

Industries  such  as  aerospace, 
computers  and  electronics 
manufacturing,  machinery  and  motor 
vehicles,  chemicals  and  petroleum,  and 
specialized  instruments  and  devices  as 
well  as  bio-technical/biomedical  could 
be  among  the  manufacturing  industries 
experiencing  technology  skill  shortages 
among  those  workers  they  seek  to 
employ. 

Manufacturing  technologies  have  ' 
gone  through  several  metamorphoses. 
The  impact  of  these  technological  trends 


is  often  felt  as  a  loss  in  the  number  of 
imskilled  jobs  with  ^n  increase  in  more 
technology-sawy  jobs  required  to 
control  automated,  computer-operated 
machinery.  As  the  tools  and  equipment 
become  more  automated,  the  skills 
needed  for  entry  level  technicians  and 
operators  multiply.  Increasing  use  of 
robotics  requires  employees  who  once 
performed  manual  labor  to  become 
technicians  wbo  control  automatic 
processes  remotely  by  computer. 
Assemblers  frequently  are  now  required 
to  possess  computer  skills  for 
controlling  automatic  processes 
remotely.  The  shift  towards  automating 
the  production  line  has  resulted  in  a 
need  for  woikers  who  are  able  to  woik 
with  computers,  robotics,  and  Computer 
Numerically  Controlled  (CNC) 
machines.  Instead  of  interacting  with 
the  products,  line  workers  may  now 
manage  machines  which  perform  the 
processes. 

A  large  number  of  the  layoffs  that 
occur  within  a  manufactiuing  company 
are  associated  with  elimination  or 
reduction  of  a  product  and  changes  in 
technology.  They  generally  have  the 
largest  impact  on  those  with  lower  or 
outdated  skills.  Amid  massive  and 
continual  restructuring  within 
manufacturing,  it  is  imperative  for 
manufacturing  employees  to  commit  to 
lifelong  learning.  The  technology  and 
the  push  to  produce  a  particular  product 
that  created  their  present  position  is 
often  soon  to  be  replaced  by  another 
generation  of  product  and  production 
process. 

As  a  part  of  the  Nation's  Workforce 
Development  System,  programs 
presently  funded  under  Title  III  of  the 
Job  Training  Partnership  Act,  and  soon 
to  be  funded  under  the  Workforce 
Investment  Act  of  1998,  annually 
provide  adjustment  and  training 
assistance  to  over  500,000  individuals 
who  have  lost  their  jobs  through  no  fault 
of  their  own.  These  employment  and 
training  funds  targeted  to  serve 
dislocated  workers  are  managed  through 
State  and  local  workforce  development 
oi'ganizations  who  design  and  operate  a 
national  system  for  training  and 
reemploymeut  programs  based  on:  (1) 
The  needs  and  characteristics  of  the 
local  dislocated  worker  population;  (2) 
the  needs  of  local  employers  for  skilled 
workers;  and  (3)  the  capabilities  and 
capacities  of  training  institutions  and 
other  local  service  providers.  The 
emerging  infrastructure  of  One-Stop/ 
Career  Center  systems  provides 
comprehensive  and  integrated 
workforce  development  services  to  both 
participants  and  employers. 

Under  this  demonstration,  the 
E)epeirtment  will  fund  projects  that 
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specifically  dociunent  the  existence  of 
and  respond  to  the  reported  shortages  in 
their  geographical  area  of  workers  in 
manufacturing  jobs  requiring  technology 
skills.  For  purposes  of  this  solicitation, 
the  term  "technology"  may  be  viewed 
broadly  as  the  link  between  people  and 
technology  in  the  woricplace. 

Successful  applications  may  be  based 
on  the  use  of  new  or  innovative  service 
strategies  such  as  the  involvement  of 
under  represented  groups  of  dislocated 
woricers  for  existing  training  programs; 
the  development  and  use  of  auricula 
geared  specifically  to  eligible  groups  of 
dislocated  workers  and  the  needs  of 
employers  with  openings  in  technology- 
related  jobs;  or  the  development  of 
concentrated  training  models  for 
workers  with  a  residue  of  skill 
knowledge  from  i»eviou8  related 
emplcqnnent.  or  use  of  curriculiun  and 
skills  training  interventions  designed  to 
impart  knowledge,  skills  and  abilities  of 
industry  skill  standards  (where 
available  or  under  development). 

Each  successful  application  will 
document  where  there  are  strong 
linkages  with  specific  ranployers' 
demand  for  work^s  with  technology- 
related  skills.  The  demonstration 
program  goals  of  placement  of  the 
project  participants  in  jobs  using 
tecbnology  in  manufacturing  industries 
which  are  targeted  in  the  proposal  must 
be  clearly  addressed  and  sufficient 
assurance  must  be  demonstrated  that 
this  goal  can  be  accomphshed. 

Participant  satisfaction  with  project 
services  and  with  their  jobs,  as  well  as 
their  employer's  satisfaction  with 
project  services  and  with  the 
participants'  skill  level  and  work, 
should  be  measured  not  only  at  the  end 
of  the  project  but  also  at  critical  points 
identified  by  the  applicant  during  the 
progress  of  the  demonstration's 
implementation. 

C.  Demonstration  Policy 


1.  Grant  Awards 

DOL  anticipates  awarding  ten  (10)  to 
fifteen  (15)  grants,  not  to  exceed  $1 
miUion  per  grant.  It  is  anticipated  that 
awards  will  be  made  by  April  30, 1999. 
Award  decisions  will  be  published  on 
the  Internet  at  ETA's  Home  Page  at 
http://www.doIeta.gov. 

2.  Eligible  Applicants 

Any  organization  capable  of  fulfilling 
the  terms  and  conditions  of  this 
solicitation  may  apply.  Applicants  who 
are  not  Substate  grantees  under  JTPA 
Title  III,  or  One-Stop  Career  Center 
Operators  or  Workforce  Investment 
Boards  imder  WIA  must  submit  a  letter 
from  the  authorized  signatory  of  one  or 


more  of  such  organizations  continuing 
comments  on  the  applicant's  proposal. 
Under  Lobbying  Disclosure  Act  of  1995. 
section  18.  an  organization  described  in 
section  501(c)(4)  of  the  Internal  Revenue 
Code  of  1986  which  engages  in  lobbying 
activities  shall  not  be  eUgible  for  the 
receipt  of  Federal  fimds  constituting  an 
award  grant  or  loan.  This  is  a  risk  fiee 
Federal  program:  Theref(»e,  all  for  profit 
organizations  that  apply  will  not  he  able 
to  receive  a  fee  if  awtoded  a  grant. 

3.  Eligible  Participants 

All  participants  in  projects  funded 
under  this  demonstration  program  must 
be  eithw: 

(a)  Eligible  dislocated  workers  as 
defined  at  JTPA  section  301(a)(1),  and 
314(h)(1)  of  the  Job  Training  Partnership 
Act.  These  sections  of  the  law  may  be 
viewed  at  http://doleta.gov/reg8/ 
statutes/jtpalaw.htm.  Proposed  projects 
may  target  suligroups  of  the  eligible 
population  based  on  factors  such  as  (but 
not  limited  to)  occupation,  industry. 
nat\ue  of  dislocation,  and  reason  for 
unemployment.  Note:  Individuals 
whose  eligibility  is  based  upon  their 
status  as  long-term  unemployed  (secticm 
301(a)(1)(C)  JTPA)  must  have  a 
demonstrated  attachment  to  the  labor 

.force. 

(b)  Incumbent  workers.  These  are 
currently-employed  workers  whose 
employers  have  determined  that  the 
workers  require  training  in  order  to  help 
keep  their  firms  competitive  and  the 
subject  workers  employed,  avert  layoffs, 
upgrade  workers'  skiUs,  incirease  wages 
earned  by  employees  and/or  keep 
workers  skills  competitive.  Such 
technology  training  would  support 
further  job  retention  and  career 
development  for  improved  economic 
self-sufficiency  for  employed  workers, 
especially  those  most  vulnerable  to  job 
loss,  and  increase  the  capability  of  the 
employing  iinn(s)  to  access  and  retain 
skilled  workers. 

4.  Applicable  Technology 

Applicant's  proposal  must  describe 
the  technology  skills  to  be  demonstrated 
in  the  grant  in  the  context  of  the  skills 
presently  in  use  in  the  industry  or 
plants— e.g.,  how  this  demonstration  is 
related  to  the  introduction  of  new 
equipment,  upgrading  incumbent 
workers,  development  of  a  new  product. 
If  this  technology  application  will 
enable  improvements  in  the 
manufacturing  process,  a  description  of 
such  benefits  should  be  provided.  If  this 
technology  is  linked  to  a  specific 
employer  or  group  of  employers,  discuss 
the  impact  on  present  skill  levels  caused 
by  the  demonstration  activities 
including  changes  caused  by 


equipment,  materials  or  work 
organization.  Where  applicable,  relate 
changes  to  factors  affecting  workers 
such  as  increased  or  decreased  decision- 
making responsibility,  changes  in 
advancement  opportunities  or 
transferability  of  new  skills,  changes  in 
the  pace  of  woik,  and  wage  increases 
related  to  increased  skill  attainment. 
Indicate  whether  this  technology  could 
be  considered  "leading  edge"  by  the 
industry. 

5.  Allowable  Activities 

Funds  provided  through  this 
demonstration  may  be  used  only  to 
provide  services  of  the  type  described  at 
secticm  314(c)  and  (d)  of  HTA. 
Suj^mtive  services  may  be  provided 
when  they  are  necesstfy  to  enable  an 
individud  who  is  eligible  for  training 
but  cannot  afford  to  pay  for  such 
suppwtive  SMvices,  to  participate  in  the 
training  program.  These  services  are 
defined  in  secticm  4(24)  of  JTPA.  (Use 
ETA's  web  site  reference  above  to  view.) 

Grant  funds  may  be  used  to  reimburse 
employers  for  extraordinary  costs 
associated  with  on-the-job  training  of 
program  participants,  in  accwdance 
with  the  provisions  of  20  CFR  627.240. 
In  addition  to  the  limitations  and 
requiremmits  provided  in  JTPA, 
particularly  at  Part  C  of  Title  I. 
prospective  applicants  should  be  aware 
that  grant  funds  may  not  be  used  for  the 
foUowing  purposes:  (a)  For  training  that 
an  emplojwr  is  in  a  position  to  provide 
and  would  have  provided  in  the  absence 
of  the  requested  grant;  (b)  to  pay  salaries 
for  program  participants;  and  (c)  for 
acqmsition  of  production  equipment. 
Applicants  may  budget  limited  amounts 
of  grant  funds  to  work  with  technical 
experts  or  consultants  to  provide  advice 
and  develop  more  complete  project 
plans  after  a  grant  award,  however,  the 
level  of  detail  in  the  project  plan  may 
affect  the  amount  of  funding  provided. 

Gmnt  activities  may  include:  (a) 
Development,  testing  and  initial 
application  of  auricula  focused  on 
intensive,  short-term  training  to  get 
participants  into  productive,  high 
demand  information  or  advancMi 
technology  emplojrment  as  quickly  as 
possible; 

(b)  Working  with  employers  in 
develop  and  apply  worksite-based 
learning  strategies  that  utilize  cutting- 
edge  technology  and  equipment; 

(c)  Development  of  employer-based 
training  programs  that  will  take 
advantage  of  opportunities  created  by 
employers'  needs  for  workers  with  new 
technology  skills; 

(d)  Development  and  initial 
application  of  contextual  learning 
opportunities  for  participants  to  learn 


Federal  Register/Vol.  63.  No.  240/Tuesday.  December  15.  1998 /Notices 


69085 


tecb  liology  theory  in  a  classroom  setting 
whi  [^  applying  that  learning  in  an  on- 
the-|6b  setting; 

(ej  Use  of  curriculum  and  skills 
training  programs  that  are  designed  to 
impiart  learning  to  meet  employer- 
specified  or  industry  specific  skill 
stailiiards  or  certification  requirements; 

(f)  Convening  of  an  Employer 
Advisory  Board  to  identify  skills  gaps  of 
job  e|>plicants  and  present  workers 
affecting  the  ability  of  the  employer  to 
offer  a  competitive  product  and  develop 
a  strategy  for  retraining; 

(g)  hutovative  linkage  and 
collaboration  between  employers  and 
the  local  Substate  Grantee  and/or  One- 
Stob/Career  Center  system  to  ensure  a 
steady  supply  of  high  demand,  high 
skil^jinformation  or  advanced 
techtiology  workers. 

Ttie  above  are  illustrative  examples 
and  are  not  intended  to  be  an  exhaustive 
Ustjilg  of  possible  demonstration  project 
designs  or  approaches  which  may 
achieve  the  purpose  of  this  solicitation. 
However,  successful  applicants  must 
demonstrate  the  direct  involvement  by 
employers  experiencing  skill  shortages 
in  4ie  design  and  operation  of  the 
project  as  well  as  provide  substantive 
documentation  about  the  existence  of 
skill  shortages  for  the  industry  or 
occupations  to  be  targeted  by  the 
proposed  project.  Documentation 
shciilld  include  a  description  of  the 
employer  involvement  anticipated  in 
the  project.  An  employer  advisory 
committee  may  be  one  means  of 
accomplishing  employer  involvement. 

6.  Coordination 

In  order  to  maximize  the  use  of  public 
resources  and  avoid  duplication  of 
effort,  applicants,  will  coordinate  the 
delivery  of  services  under  this 
deiixinstration  with  the  deUvery  of 
seri^ces  under  other  programs  (pubUc  or 
privtate).  available  to  all  or  part  of  the 
target  group.  Projects  linking  or 
coUtborating  wiUi  an  existing  USDOL 
fuii^ed  One-Stop/Career  Center 
inittttive  and/or  local  JTPA  Substate 
Grantee  located  within  a  project  area 
fulfill  this  requirement,  llie  use  of  Pell 
Gr^ts  for  eligible  workers  or  the  use  of 
Stakfe  training  or  education  funds 
prpyided  for  dislocated  workers  or 
ceit^  types  of  employers  should  also 
be  iddrei^ed  in  the  application. 

7.  Period  of  Performance 

The  period  of  performance  shall  be  27 
mc  Qths  fiom  the  date  of  execution  by 
the  JGovemment.  Delivery  of  services  to 
participants  shall  commence  within  90 
day$  of  execution  of  a  grant  unless  a 
sig  dificant  portion  of  the  grant 
imjc  lementation  addresses  the 


development  of  new  curriculum  or 
planning  strategies.  If  enrollments  are 
not  anticipated  to  occtir  within  90  days, 
the  circumstances  should  be  specifically 
addressed  in  the  application  with  the 
reasons  provided  and  an  alternative 
time  fi-ame  provided. 

8.  Option  to  Extend 

DOL  may  elect  to  exercise  its  option 
to  extend  these  grants  for  an  additional 
one  (1)  or  two  (2)  years  of  operation, 
based  on  the  availability  of 
demonstration  funding  under  the 
Workforce  Investment  Act,  successful 
program  operation,  and  the 
determination  that  a  grantee's  initial 
program  findings  could  further  inform 
the  workforce  development  system 
.through  refinement  of  the  present 
demonstration. 

Part  II.  Application  Process  and 
Guidelines    ■ 

A.  Contents 

An  original  and  three  (3)  copies  of  the 
application  shall  be  submitted.  The 
application  shall  consist  of  two  (2) 
separate  and  distinct  parts:  Part  I,  the 
Financial  Proposal,  and  Part  11,  the 
Technicl&l  Proposal. 

1.  Financial  Application 

Part  I,  the  Financial  Proposal,  shall 
contain  the  SF-424,  "Application  for 
Federal  Assistance".  (Appendix  A)  and 
the  "Budget  Information  Sheet" 
(Appendix  B).  The  Federal  Domestic 
Assistance  Catalog  number  is  17.246. 
The  budget  shallinclude  on  separate 
pages  a  detailed  breakout  of  each 
proposed  budget  line  item  found  on  the 
Budget  Information  Sheet,  including 
detailed  administrative  costs  and  costs 
for  one  or  more  of  the  following 
categories  as  applicable:  basic 
readjustment  services,  supportive 
services,  and  retraining  services.  The 
Salaries  line  item  shall  be  used  to 
docimient  the  project  staffing  plan  by 
providing  a  detailed  listing  of  each  staff 
position  providing  more  than  .05  FTE 
support  to  the  project,  by  annual  salary, 

number  of  months  assigned  to  

demonstration  responsibilities,  and  FTE 
percentage  to  be  charged  to  the  grant.  In 
addition,  for  the  Contractual  line  item, 
list  each  of  the  planned  contracts  and 
the  amount  of  the  contract.  Where  a 
contract  amount  exceeds  $75,000,  a 
detailed  backup  budget  to  how  the 
amount  of  the  contract  was  derived 
must  be  included.  For  each  budget  line 
item  that  includes  funds  or  in-kind 
contributions  fiom  a  source  other  than- 
the  grant  fimds,  identify  the  source,  the 
amount,  and  in-kind  contributions. 


including  any  restrictions  that  may 
apply  to  these  funds. 

Costs  associated  with  the 
development  of  curriculum  and  other 
one-time  costs  should  be  noted 
separately  in  order  for  reviewers  to 
identify  costs  associated  with 
development  and  start-up  as  well  as  on- 
going participant  costs. 

2.  Technical  Proposal 

Part  II,  the  technical  proposal  shall 
demonstrate  the  offeror's  capabilities  in 
accordance  with  the  Statement  of  Work 
in  Part  III  of  this  solicitation.  A  grant 
application  shall  be  limited  to  twenty 
(20)  double-spaced,  single-side,  8.5-inch 
X  11 -inch  pages  with  1-inch  margins. 
Attachments  shall  not  exceed  ten  (10) 
pages.  Text  type  shall  be  12  point  or 
larger.  Applications  that  do  not  meet 
these  requirements  will  not  be 
considered.  Each  application  shall 
include  the  Checklist  provided  as 
Appendix  C,  a  Time  line  outlining 
project  activities  provided  as  Appendix 
D,  and  an  Executive  Summary  not  to 
exceed  two  (2)  pages.  NO  COST  DATA 
OR  REFERENCE  TO  PRICE  SHvVLL  BE 
INCLUDED  IN  THE  TECHNICAL 
PROPOSAL. 

B.  Hand-Delivered  Applications 

Applications  should  be  mailed  no 
later  than  five  (5)  days  prior  to  the 
closing  date  for  the  receipt  of 
applications.  However,  if  applications 
are  hand-delivered,  they  must  be 
received  at  the  designated  place  by  4 
p.m.,  Eastern  Time  on  the  closing  date 
for  receipt  of  applications.  All  overnight 
mail  will  be  considered  to  be  hand- 
deUvered  and  must  be  received  at  the 
designated  place  by  the  specified  time 
and  closing  date.  Telegraphed  and/or 
faxed  proposals  will  not  be  honored. 
Applications  that  fail  to  adhere  to  the 
above  instructions  Mrill  not  be  honored. 

C.  Late  Applications 

Any  application  received  at  the  office 
designated  in  the  solicitation  after  the 
exact  time  specified  for  receipt  will  not 
be  considered  unless  it: 

(1)  Was  sent  by  U.S.  Postal  Service 
registered  or  certified  mail  not  later  than 
the  fifth  calendar  day  before  the  closing 
date  specified  for  receipt  of  applications 
(e.g.,  an  offer  submitted  in  response  to 

a  solicitation  requiring  receipt  of 
application  by  the  30th  of  January  must 
have  been  mailed  by  the  25th);  or 

(2)  Was  sent  by  U.S.  Postal  Service 
Express  Mail  Next  Day  Service — ^Post 
Office  to  Addressee,  not  later  than  5 
p.m.  at  the  place  of  mailing  two  working 
days  prior  to  the  date  specified  for 
receipt  of  application.  The  term 
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"working  days"  excludes  weekends  and 
U.S.  Federal  holidays. 

The  only  acceptable  evidraice  to 
establish  die  date  of  mailing  of  a  late 
application  sent  by  U.S.  Postal  Service 
registered  or  certified  mail  is  the  U.S. 
postmark  on  the  envelope  or  wrapper 
and  on  the  original  receipt  from  the  U.S. 
Postal  Service.  Both  postmarks  must 
show  a  legible  date  or  the  proposal  shall 
be  processed  as  if  it  had  been  mailed 
late.  "Postmark"  means  a  printed, 
stamped,  or  otherwise  placed 
impression  (exclusive  of  a  postage  meter 
machine  impression)  that  is  readily 
identifiable  without  further  action  as 
having  been  supplied  and  affixed  by  an 
employee  of  the  U.S.  Postal  Service  on 
the  date  of  mailing.  Therefore, 
applicants  should  request  the  postal 
clerk  to  place  a  legible  hand 
cancellation  "bull's  eye"  postmark  on 
both  the  receipt  and  the  envelope  or 
wrapper. 

The  only  acceptable  evidence  to 
establish  die  date  of  mailing  of  a  late 
application  sent  by  "Express  Mail  Next- 
Etey  Service — Post  Office  to  Addressee" 
is  die  date  entered  by  the  post  office 
receiving  clerk  on  the  "Express  Mail 
Next  Day  Service — Post  Office  to 
Addressee"  label  and  the  postmarics  on 
both  the  envelope  and  wrapper  and  the 
original  receipt  fit>m  the  U.S.  Postal 
Service.  "Postmark"  has  the  same 
meaning  as  defined  above.  Therefore,  an 
applicant  should  request  the  postal 
clerk  to  place  a  legible  hand 
cancellation  "bull's  eye"  postmark  on 
both  the  receipt  and  the  envelope  or 
wrapper. 

D.  Withdrawal  of  Applications 

Applications  may  be  withdrawn  by 
written  notice  or  telegram  (including 
mailgram)  received  at  any  time  before 
award.  Applications  may  be  withdrawn 
in  person  by  the  applicant  or  by  an 
authorized  representative  thereof,  if  the 
representative's  identity  is  made  known 
and  the  representative  signs  a  receipt  for 
the  proposal. 

Part  m.  Statement  of  Work 

Eat±  grant  application  must  follow 
the  format  outlined  in  this  Part.  For 
sections  A  through  G  below,  each 
application  should  include: 

(1)  Information  that  indicates 
adherence  to  the  provisions  described  in 
Part  I,  Background  (Authorities, 
Purpose,  and  Demonstration  Policy)  and 
Part  n.  Application  Process  and 
Guidelines,  of  this  announcement;  and 
(2)  other  information  that  the  applicant 
believes  will  address  the  selection 
criteria  identified  in  Part  IV  of  this 
solicitation. 


Information  required  under  A  and  B 
below  shall  be  provided  separately  for 
each  labor  market  area  where  dislocated 
workers  will  be  served.  To  the  extent 
that  the  project  design  difiers  for 
different  geographic  areas,  information 
required  under  section  C  below  shall  be 
provided  for  each  geographic  area. 

A.  Target  Population 

Describe  the  characteristics  of  the 
proposed  target  population  for  the 
project,  e.g., educational  level,  previous 
occupation,  age  range,  likely 
transferable  skills,  length  of 
unemployment,  and  language 
limitations.  If  that  population  is  limited 
to  one  or  more  subgroups  of  the 
dislocated  woiicer  population,  explain 
the  basis  for  such  limitation.  Describe 
the  size  and  needs  of  the  target 
populaticHi  in  the  local  area  as  they 
relate  to  the  services  available  to  the 
grant.  Provide  documentaticm  showing 
diere  is  a  significant  number  of 
dislocated  workers  with  the  target 
population's  characteristics  in  the 
project  area(s).  If  the  project  seeks  to 
serve  under  represented  subgroups  such 
as  minority  ^oups.  wcmen,  older 
workers  (50  years  of  age  and  older), 
disabled  individuals,  within  a  particular 
occupation  and  the  selected  subgroup 
has  unique  characteristics  or  needs  such 
characteristics  or  needs  should  be 
identified.  Substantive  and  timely 
documentation  of  the  subgroup's  imder 
representation  must  be  included.  Note: 
Up  to  5  points  of  extra  credit  will  be 
awarded  when  the  targeted  popidation 
includes  at  least  40  percent  planned 
enrolfanmit  of  an  imder  represented 
subgroup  for  the  occupation  in  which 
training  will  take  place. 

Indicate  how  the  number  of  workers 
to  be  enrolled  was  determined. 
Sufficient  documentation  should  be 
provided  to  show  that  workers  with 
appropriate  characteristics  to  meet  the 
purposes  of  this  grant  are  available  in 
sufficient  numbers  to  meet  the 
recruitment  goals  of  the  grant 
recognizing  that  not  all  workers  with 
appropriate  characteristics  will  chose  to 
participate. 

No  more  than  20  percent  of  the  total 
demonstration  funding  allocated  by  the 
Department  pursuant  to  this  Solicitation 
for  Grant  Apphcations  shall  be  for 
incumbent  workers. 

B.  Available  Jobs 

Jobs  targeted  for  this  demonstration 
must  be  related  to  the  manufacturing 
industry  covered  by  the  Standard 
Industrial  Classification(SIC)  Codes  21- 
39  and  must  involve  the  use  of 
technology  skills  in  a  manufacturing 
setting.  Describe  the  jobs  that  will  be 


available  and  targeted  for  placement  to 
project  participants  upon  completion  of 
training  and  placement  services 
including  the  strategy(ies)  for 
identifying  job  openings  that  appear 
appropriate  to  the  training  planned  and 
meet  the  target  wage  at  placement  goals 
established  in  the  proposal:  Include 
information  about  the  number  and  type 
of  jobs,  wage  information  and  the 
specific  set  of  skills,  knowledge  or 
duties  (industry-sponsored  standards  of 
certifications).  Provide  documentation 
(Footnote  sources)  that  a  shortage  of 
qualified  workers  exists  in  the  local  area 
to  fill  positions  in  the  targeted 
occupations  in  the  absence  of  the 
proposed  project.  Anecdotal  data  should 
not  be  used.  Information  from  the 
Bureau  of  Labor  Statistics  (BLS) 
available  through  a  variety  of  web  sites 
including  BLS,  0*NET  and  America's 
Labor  Market  Information  System 
(ALMIS),  should  be  considered  as  a  key 
source  of  documentation.  In  addition. 
State  Occupational  Information 
Coordinating  Committee  (SOICC)  and 
fTPA  Substate  Grantee  local  job  training 
plan  may  also  be  ccmsidered.  Other 
sources  from  the  private  sector  such  as 
Chamber  of  Commerce  or  local 
Technology  Coimcil  surveys  as  well  as 
university  studies  are  also  acceptable. 
Data  must  relate  to  local  employment 
shortages. 

Substantive  linkages  with  specific 
emplo)rers  who  are  experioicing  skill 
shortages  among  their  present  workforce 
and/or  the  demand  for  additional 
employees  with  technology  skills  in 
documented  occupational  shortages 
must  be  provided.  Letters  from 
employers  who  have  made  a 
commitment  to  the  demonstration 
project  are  the  most  appropriate  form  of 
documentation. 

If  some  placements  will  be  made  with 
employers  who  have  not  been  identified 
at  the  time  of  application,  describe  the 
job  development  and  placement  strategy 
to  be  used  to  assure  placement  of 
demonstration  participants. 

C.  Project  Design 

(1)  Purpose.  Describe  the  specific 
purpose  or  purposes  of  the  proposed 
project. 

(2)  Service  Plan.  Describe  the  services 
to  be  provided  from  the  time  of 
selection  of  participants  through 
placement  of  those  participants  in  jobs. 
Describe  any  services  to  be  provided 
subsequent  to  job  placement.  The 
descriptions  shall  provide  a  clear 
understanding  of  the  services  and 
support  that  will  be  necessary  for 
participants  to  be  placed  successfully  in 
jobs  and  to  retain  those  jobs,  including 
services  not  funded  under  the  grant,  and 


wa3'  •  to  address  participants'  financial 
nee  c  s  during  periods  of  training.  Grant- 
funded  activities  should,  at  a  minimum, 
include  recruitment,  eligibility 
determination,  assessment,  retraining, 
job  placement,  and  supportive  services. 

(^  Outreach  and  recruitment. 
£)e!|Qribe  hovtr  eUgible  dislocated 
workers  will  be  identified  and  recruited 
for  participation  in  the  project. 
Recruitment  efi'orts  may  address  public 
service  communications  and 
annc^uncements,  use  of  media, 
cocmination  with  the  JTPA  Service 
Delji^ery  Area  or  Substate  Grantee,  use 
of  dommimity-based  organizations  and 
other  service  groups.  Describe  the 
applicant's  experience  in  reaching 
dislocated  workers,  especially  the 
targeted  population.  It  is  highly 
recommended  that  non-JTPA  applicants 

ler  with  the  appropriate  fITA  Title 
in  $iib8tate  Grantee(s)  or  local  One-Stop 

>r  Center  system  to  plan  and 
imi^lement  effective  outreach  and 

itment  strategies. 

I  Eligibility  determination.  Describe 

[irocess  to  be  used  in  determining 

?A  Title  in  eligibihty  of  potential 
Icipants  in  the  project.  It  is  highly 
rec0^imiended  that  non-JTPA  applicants 
paijt^er  with  the  appropriate  JITA  Title 
in  siibstate  grantee(s)  or  local  One-Stop 
Gainer  Center  system  to  carry  out 
elioDility  determination. 

(c)  Selection  criteria.  Describe  the 
criteria  and  process  to  be  used  in 
selecting  those  individuals  to  be  served 
by  the  project  from  among  the  total 
nwaiber  of  eligible  persons  recruited  for 
thej  project.  EJqilain  how  the  selection 
crilQria  relate  to  the  specific  purpose  of 
the!  t>roposed  project.  Identify  any 
ass^sment  tools  that  will  be  used  as 
paijttof  selection  process. 

(d)  Training  services.  Describe  the 
training  to  be  provided— classroom, 
experiential,  on-the-job,  internships,  etc. 
Include  the  length  (days  and  hours)  and 
scfa|0dule,  any  perquisite  courses,  and 
cura>mization  to  account  for 
trali^ferable  skiUs,  previous  education 
(notfe:  whether  the  training  requires  new 
and  higher  educational  levels  than 
prervious  skill  training  in  the  same 
industry),  and  particular  circiunstances 
of  tne  target  population  and  the  skill 
neMs  of  the  hiring  employer(s).  Include 
infnination  to  demonstrate  that  any 
prdposed  training  provider  is  qualified 
to  deliver  training  that  meets 
appropriate  employment  standards,  and 
any  appUcable  certification  or  Ucensing 
re<|iiirement.  Past  performance, 
qualifications  of  instructors, 
accreditation  of  curricula,  and  similar 
matters  should  be  addressed  if 
ap]iropriate.  Address  the  costs  of 

pro  posed  training  and  other  services 


relative  to  the  costs  of  similar  training 
and  services  including  courses  provided 
by  both  public  and  private  providers  in 
the  local  area.  If  the  training  is  to  be 
customized  to  account  for  individual 
differences  in  skills  levels  of 
participants  or  employer  hiring  needs, 
describe  how  these  considerations  will 
be  taken  into  account  in  the  delivery  of 
the  training. 

The  training  provided  must  support 
the  information  provided  regarding  skill 
shortages  and  demand  for  jobs  using 
technology  skills. 

(e)  Job  Placement.  Describe  the  role  of 
the  employer  Unkages  previously 
addressed  in  assuring  the  availabiUty  of 
jobs  for  participants  completing 
training.  If  an  Employer  Advisory 
Committee  is  the  primary  employer 
linkage,  the  members  of  the  committee 
should  be  listed  and  the  type  of 
expertise  they  bring  to  the  committee 
noted.  Provide  a  discussion  of  the 
role(s)  of  the  advisory  committee  and  its 
projected  meeting  frequency.  Describe 
any  additional  job  seeking  skills  training 
or  assistance  provided  to  participants 
completing  training. 

(f)  Post  placement  services.  Describe 
any  post  placement  services  to  be 
provided  and  explain  their  value  to  the 
achievement  of  the  project's  purpose 
and  planned  outcomes. 

(g)  Supportive  services.  Describe 
those  supportive  services  determined  to 
be  appropriate  to  the  target  population's 
needs.  Describe  policies  and  procedures 
to  ensure  that  supportive  services  are 
provided  only  when  they  are  necessary 
to  enable  an  individual  who  is  eligible 
for  training  but  cannot  afford  to  pay  for 
such  supportive  services,  to  participate 
in  the  training  program.  Indicate  how 
the  participants'  financial  needs  during 
the  period  of  training  will  be  addressed. 

(hj  Relocation.  Describe  the 
Umitations  and  eligibility  criteria  for 
relocation  assistance,  if  such  assistance 
is  included  in  the  proposal. 

(3)  Participant  flow.  Provide  a 
flowchart  noting  length  of  time  for 
various  activities  (such  as  one  day  for 
assessment,  etc.)  to  illustrate  how  the 
project  will  ensure  access  to  necessary 
and  appropriate  reemployment  and 
retraining  services.  Show  the  sequence 
of  services  and  the  criteria  to  be  used  to 
determine  the  appropriateness  of 
specific  services  for  particular 
participants.  Note  where  service  choice 
options  will  be  available  to  participants. 
Indicate  the  average  length  of 
participation  from  eligibility 
determination  and  enrollment  in  the 
demonstration  project  to  placement  in 
an  unsubsidized  jc^. 

(4)  Relationship  to  prior  experience. 
Discuss  how  the  applicant's  prior 


experience  in  working  with  dislocated 
individuals  affects  or  influences  the 
design  of  the  proposed  project.  Note 
especially  lessons  learned  or  positive 
experiences  that  will  be  replicated. 

D.  Planned  Outcomes 

A  description  of  the  project  outcomes 
and  of  the  specific  measures,  and 
planned  achievement  levels,  that  will  be 
used  to  determine  the  success  of  the 
project.  These  outcomes  and  measures 
must  include,  but  are  not  limited  to: 

(1)  The  number  of  participants 
projected:  To  be  enrolled  in  services,  to 
successfully  complete  services  through 
the  project,  and  to  be  placed  into  new 
jobs;  a  minimum  of  80  percent  entered 
employment  rate  is  required; 

(2)  Measurable  effects  of  the  services 
provided  to  project  participants  as 
indicated  by  gains  in  individuals'  skills, 
competencies,  or  other  outcomes; 

(3)  Wages  of  participants  prior  to,  at 
placement  and  90  days  after  placement: 
(a)  For  dislocated  worker  participants:  a 
minimum  of  90  percent  wage 
replacement  rate  is  required  for  at  least 
75  percent  of  the  participants  and  an 
average  90  percent  wage  replacement  for 
the  overall  demonstration  project  is 
required;  (b)  for  incumbent  worker 
participants:  a  minimum  of  100  percent 
wage  retention  is  required  for  all 
participants  successfully  completing 
training  and  meeting  the  competencies/ 
skills  levels  specified  by  the  employer 
prior  to  the  training. 

(4)  For  projects  serving  dislocated 
workers,  as  part  of  the  targeted  outcome 
for  wage  at  placement,  each  project 
should  benchmark  at  least  two  key  wage 
averages  for  the  labor  market  in  which 
each  project  will  operate.  Suggested 
benchmarks  might  include: 

(a)  The  average  weekly  wage  in  the 
manufacturing  sector,  if  the  project  is 
focused  on  manufacturing  technology; 
the  average  weekly  wage  for  technical 
and  skilled  trade  jobs;  or  the  averse 
weekly  wage  for  computer  progranuners 
and  (b)  the  average  wage  at  placement 
for  the  JTPA  Title  ffl,  dislocated  worker 
program  operated  by  the  local  Substate 
Grantee.  Provide  an  explanation  of  the 
particular  benchmarks  chosen  for  the 
project.  For  inounbent  workers, 
indicate  the  present  wage  level  of  the 
workers  to  be  trained  and  discuss  how 
this  wage  level  compares  with  the 
appropriate  benchmark  wage  for  the 
local  labor  market  area. 

(5)  For  each  project  serving  dislocated 
workers,  at  least  80  percent  of  the 
individuals  placed  shall  be  placed  at  a 
wage  that  meets  or  exceeds  (a)  the 
average  benchmarked  wage  in  the  labor 
mari^et  area,  or  (b)  the  average  wage  at 
placement  for  the  last  program  year 
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completed  (currently  1997)  for  the  JTPA 
Title  ni  dislocated  worker  program 
operated  by  the  local  Substate  Grantee 
in  the  targeted  labor  market,  whichever 
is  greater.  The  manufacturing  wage  for 
any  labor  market  may  be  obtained  bova 
the  Covered  Wages  and  Employment 
Program  administered  by  each  State's 
Employment  Service. 

(6)  Customer  satisfaction  with  the 
project  services  including  participant  at 
critical  points  in  the  service  deliveiy 
process  as  well  as  upon  placement  and 
employer  satisfaction  with  the  skills  and 
prepantion  of  the  participants  placed 
with  their  organization; 

(7)  Planned  average  cost  per  - 
placement  (amount  of  the  grant  request 
divided  by  the  number  of  program- 
related  placnnents,  and  the  cost  per 
placement  for  continued  placements 
(the  amount  of  the  grant  request  minus 
development/start-up  costs  divided  by 
the  number  of  program-related 
placements);  and 

(8)  Other  additional  measurable, 
peiformance-based  outcomes  that  are 
relevant  to  the  project  and  which  may 
be  readily  assessed  diuing  the  period  of 
performance  of  the  project,  sudi  as  cost 
efiectiveness  of  services,  comparison 
with  other,  available  service  strategies. 
Where  possible,  it  would  also  be  useful 
to  look  at  production  improvement  and 
other  measures  the  employer  uses 
regarding  efficiency,  product  quality 
and  output. 

Note:  An  explanation  of  how  such 
additional  measures  are  relevant  to  the 
piupose  of  the  demonstration  program  shall 
be  included  in  the  application. . 

E.  Collaboration 

Describe-the  nature  and  extent  of 
collaboration  and  working  relationships 
between  the  apphcant  and  other 
workforce  development  partners  in  the 
design  and  implementation  of  the 
proposed  project  Include  services  to  be 
provided  through  resources  other  than 
grant  funds  under  this  demonstration. . 
Provide  documentation  that  the 
collaboration  described  can  reasonably 
be  expected  to  occur  (signed  letters  of 
agreement  and/or  the  charter  of  a 
formally  established  advisory  council 
are  considered  the  strongest  evidence, 
while  letters  of  support  are  considered 
weaker  evidence.  Because  a  core 
purpose  of  this  demonstration  program 
involves  the  publicly  funded  workforce 
system,  the  applicant  shall  describe 
working  relationships  with  local 
Substate  Grantee(s),  including  One- 
Stop/Career  Center  partners  where 
present. 

Describe  the  niunber  and  types  of 
employers  to  be  directly  involved  in 
implementation  of  the  demonstration 


through  activities  as  participation  on  an 
advisory  council,  provision  of  input  to 
curriculum  development  and  design, 
training  provider,  internship 
supervision,  participation  in 
establishment  of  local  skill  standards, 
etc.  Describe  activities,  presently  in 
place  or  to  be  undotaken  to  link 
activities  to  program  interventicHis 
under  this  grant  to  employers,  industry, 
or  cuniculum/leamingxentws  currently 
designing  and  developing.oocnpational/ 
job  skill  standards  and  certifications. 
Collaboration  should  focus  on  linking 
employms  involved  in  grant  activities 
with  any  employer,  industry,  or  trade 
and  wori»r  assodatton  that  has  dready 
developed  or  is  developing  skill 
standards  certifications.  Employer 
linkages,  must  be  specifically  addressed 
in  the  applicationand  documentation 
provided  of  the  specific  role(s)  the 
employar(s)  will  play  in  implementation 
of  the  grant  provided. 

Skill  standards  play  an  important  role 
in  ensuring  participants  are  meeting  the 
accepted  standards  nf  the  Industry. 
Grant  applicants  may  show  how  skills 
standards  and  0*NET  are  used  to  help 
dislocated/lnciunbent  workers  acquire 
training  and  new  jobs.  SkHI  standards 
can  mean  National  Skill  Standards 
(NSS)  developed  under  the  auspices  of 
the  National  Skill  Standards  Board  or 
other  skill  standards  recognized  by 
employers  as  valid  requirements  for 
jobs.  0*NET  refers  to  the  Occupational 
Information  Netwoiic  that  replaces  the 
Dictionary  of  Occupational  Titlesand 
defines  all  jobs  in  terms  of  worker 
requirements,  occupational 
requirements,  experience  requirements, 
worker  characteristics,  occupational 
characteristics  and  occupation-specific 
requirements.  The  apphcant  may 
request  a  brochure  explaining  0*NET  at 
the  following  e-mail  address: 
rannr@doleta.gov. 

Skill  standards  and  0*NET  are  useful 
for  structtiring  training  curriculum, 
assessing  dislocated/lnciunbent 
workers'  skills  and  interests,  and  . 
defining  career  paths  from  one 
occupation  to  another.  Their  application 
in  the  proposed  project's  training  design 
would  Indicate  close  links  to  employers 
and  an  understanding  of  the  demands 
faced  by  workers  in  high  performance 
workplaces. 

AppUcants  are  encouraged  to  commit 
matching  funds  to  the  Implementation 
and  management  of  their  proposed 
programs.  Matches  may  be  in  the  form 
of  cash  or  In-kind  contributions.  These 
may  Include  but  are  not  limited  to  such 
contributions  as  the  development  of 
training  modules;  payment  of  tuition 
costs  for  training;  support  for  child  care 


or  transportation;  and  provision  of  staff 
time  at  no  cost  to  the  project. 

Sources  of  matching  funds  may 
include  but  are  not  limited  to 
employers,  employer  associations,  labor 
organizations,  and  training  institutions. 
With  reference  to  the  sources  and 
amoimts  of  project  funds  and  in-kind 
contributions  identified  in  the  financial 
proposal  as  being  other  than  those- 
requested  imder  the  grant  applied  for., 
describe  the  basis  for  valuation  (rf  those 
funds  and  contributi(ms. 

Note:  National  Reserve  Account  grants  for 
specific  plant  closures  and  layoQi  may  not  be 
used  to  match  demonstration  grant  fiindt. 
these  grants  provide  sufficient  funds  to  meet 
the  needs  of  any  worker  in  the  targeted 
dislocation  event.  However,  NRA  grant  funds 
may  be  used  to  purchase  SO  percent  or  less 
of  the  total  training  slots  in  a  training- 
developed  writh  dnnonstratioa  ^ant  fuadsi 

Documentation  of  consultation  on  the 
project  concept  from  applicable  labor 
organizations  must  be  submitted  when 
20  percent  or  more  of  the  targeted 
population  i»  represented  by  one  or 
more  labor  organizations,  or  where  the 
training  is  for  jobs  where  a  labor 
organization  represents  a  substantial 
number  of  workers  engaged  in  similar 
woric.  Where  the  union  has  beoL 
involved  in  bargaining  relative  to  the 
introducticm  of  either  the  technology  or ' 
the  addition  of  new  skilled  workers  at 
the  woricplace,  provide  information  as 
to  any  role  the  union  played- in  the 
design  and  delivery  of  the  training  as 
well  as  any  impact  on  the  workers  with 
respect  to  the  growth  or  shrinkage  in:  the 
number  of  jobs,  the  selection  of  workers  . 
for  retraining. 

F.  Innovation 

Describe  key  innovations  in  the 
proposed  project,  including  (but  not 
limited  to)  Innovations  in  concept  to  be 
tested,  type  of  participant  to  be  served, 
services  provided,  delivery  of  services, 
training  methods,  job  development,  or 
job  retention  strategies.  These 
iimovations  shoidd  be  unique  to  the 
ongoing  knowledge  base  of  service 
delivery  and  training  presendy  available 
to  the  woikforce  system.  Explain  the 
Impact  of  such  innovation  on  project 
costs  to  substantiate  the  budget  items 
designated  as  development  and.  start-up 
costs. 

G.  Previous  Experience 

If  the  applicant  has  had  a 
demonstration  grant  with  the 
Department  of  Labor,  Education  or  HHS 
within  the  last  three  years,  list  the  title 
of  the  grant,  the  amount  of  the  grant,  the 
funding  agency,  a  Federal  contact  phone 
number  and  a  brief  summary  of  purpose 
of  the  grant.  For  those  grants,  funded  by 


Federal  Register /Vol.  63.  No.  240 /Tuesday,  December  15.  1998 /Notices 


69089 


the  Apartment  of  Labor  explain  how 
this  ^rant  application  differs  bom  grant 
actittty-  Explain  how  the  proposed 
proj^  is  similar  to  and  differs  from  the 
applicant's  prior  and  current  operations. 

H.  ihioject  Management 

(1)1  Structure.  Describe  the 
maiidgement  structure  for  the  project, 
including  a  staffing  plan  that  describes 
eacl^  {position  and  the  percentage  of  its 
timf  lo  be  assigned  to  this  project  and 
assises  that  sufficient  staff  are  available 
to  iniplement  the  project  in  a  timely  and 
efiie^tive  manner.  Provide  an 
organizational  chart  showing  the 
relationship  among  project  management 
and  Operational  components,  including 
thoM  at  multiple  sites  of  the  prefect,  in 
the  overall  structure  of  the  applicant's 
organization.  Note:  It  is  highly 
recotunended  for  applicants  requesting 
SSOp^OGO  or  more  that  a  full-time  project 
dirciotor  be  available  to  ensure  timely 
implementation  of  the  project. 

CZ)  Program  Integrity.  Describe  the 
mechanisms  to  ensure  financial 
accountability  for  grant  funds  and 
performance  accoimtability  relative  to 
job  placements,  in  accordance  with 
standards  for  financial  management  and 
participant  data  systems  in  29  CFR  part 
95  (>t  97,  as  appropriate,  and  20  CFR    ' 
6271^5.  Explain  the  basis  for  the 
appdicant's  administrative  authority 
over  the  management  and  operational 
components. 

Describe  how  information  will  be 
colMCted  to  determine  the  achievement 
of  Uiioject  outcomes  as  indicated  in 
seciibn  D  of  this  part;  and  report  on 
part^ipants,  outcomes,  and 
expenditures. 

(3)  Monitoring  and  Reporting. 
DM(iribe  how  the  project  will  keep 
records  of  its  activities,  as  required  in  29 
CFR  parts  95  and  97  and  20  CFR  631.63 
as  ^(propriate,  which  will  include 
inf6tmation  such  as  the  following: 

if)  Benchmarks.  Provide  a  Time  Line 
of  itajiplementation  and  projected 
peijfbrmance  benchmarks  covering  the 
per^bd  of  performance  of  the  project 
(Appendix  E).  Include  a  monthly 
schedule  of  planned  implementation 
activities  and  start-up  events  (such  as 
cmnculum  development,  selection  of 
advisory  coimcil,  advisory  council 
meetings,  hiring  of  staff,  and  completion 
of  lease  arrangement  for  space, 
development  of  an  internal  program 
prdoress  reporting  system,  design  of 
cummer  satisfaction  measures, 
initiation  of  customer  satisfaction 
activities  for  participants/for 
employers);  quarterly  projections  of 
planned  participant  activity,  showing 
cuic  ulative  nimibers  of  enrollments, 
pait  icipation  in  training  and  other 


services,  placements,  and  terminations; 
and  quarterly  cumulative  expenditure 
projections.  The  quarterly  performance 
projection  data  may  be  shown  in  the 
same  implementation  benchmark 
timeline  or  separately. 

(b)  Participant  progress.  Describe  how 
a  participant's  continuing  participation 
in  the  project  will  be  monitored, 
including  determination  of  successful 
progress  in  training  activities. 

(c)  Project  performance.  Identify  the 
information  on  project  p>erformance  that 
will  be  collected  on  a  short-term  basis 
(e.g.,  weekly  or  monthly)  by  program 
managers  for  internal  project 
management  to  determine  whether  the 
project  is  accomplishing  its  objectives  as 
planned  and  whether  project 
adjustments  are  necessary. 

Describe  the  process  and  procedures 
to  be  used  to  obtain  feedback  from 
participants,  employers,  and  any  other 
appropriate  parties  on  the 
responsiveness  and  effectiveness  of  the 
services  provided.  The  description  shall 
identify  the  types  of  information  to  be 
obtained,  the  methods  and  frequency  of 
data  collection,  and  ways  in  which  the 
information  will  be  used  in 
implementing  and  managing  the  project. 
Grantees  may  employ  focus  groups  and 
surveys,  in  addition  to  other  methods,  to 
collect  feedback  information.  Technical 
assistance  in  the  design  and 
implementation  of  customer  satisfaction 
data  collection  and  analysis  may  be 
provided  by  DOL. 

(d)  Impact  of  Collaboration  and 
Innovation.  Describe  the  process  for 
assessing  and  reporting  on  the  impact  of 
collaboration  and  innovation  in  the 
project  with  respect  to  the  purpose  and 
goals  of  the  demonstration  program  and 
the  specific  purpose  and  goals  of  the 
project. 

(4)  Grievance  Procedure.  If  the 
applicant  is  a  JTPA  administrative 
entity  or  service  provider,  assure  that  a 
grievance  procedure  is  presently  in 
place.  Otherwise,  describe  the  grievance 
procedure  to  be  used  for  grievances  and 
complaints  from  participants, 
contractors,  and  other  interested  parties, 
consistent  with  the  requirements  at 
Section  144  of  JTPA  and  20  CFR 
631.64(b)  and  (c). 

(5)  Previous  Project  Management 
Experience.  Provide  an  objective 
demonstration  of  the  grant  appUcant's 
ability  to  manage  the  project,  ensure  the 
integrity  of  the  grant  funds,  and  deliver 
the  proposed  performance.  Indicate  the 
grant  applicant's  past  experience  in  the 
management  of  grant-funded  projects 
similar  to  that  being  proposed, ' 
particularly  regarding  oversight  and 
operating  functions  including  financial 
management. 


(6)  Sustainability  and  Replicability. 
Provide  assurances  that  if  the  project  is 
successful,  the  demonstration  partners 
will  continue  to  improve  and  develop 
the  demonstrated  approach.  Describe 
the  aspects  of  the  demonstration 
approach  that  %vill  allow  other  work 
force  development  entities  to  replicate 
the  proposed  project.  Note:  The  cost  per 
participant  will  be  a  consideration  in 
any  replication  consideration  by  other 
entities.  Discuss  the  potential 
applicability  of  the  project,  or  aspects  of 
the  project  (such  as  new  assessment 
tools,  etc.),  to  other  dislocated  worker 
programs. 

Part  IV.  Evaluation  Criteria 

Selection  of  grantees  for  awards  will 
be  made  after  careful  evaluation  of  grant 
applications  by  a  panel  selected  for  that 
purpose  by  DOL.  Panel  results  will  be 
advisory  in  nature  and  not  binding  on 
the  ETA  Grant  Officer.  Panelists  shall 
evaluate  proposals  for  acceptability 
based  upon  overall  responsiveness  in 
accordance  with  the  factors  below. 

A.  Target  Population  (10  Points) 

The  description  of  the  characteristics 
of  the  target  group  to  be  served  is  clear 
and  meaningful,  and  sufficiently 
detailed  to  determine  the  potential 
participants'  service  need. 
Documentation  is  provided  showing 
that  a  significant  number  of  eligible 
dislocated  workers  who  possess  these 
characteristics  are  available  for 
participation  within  the  project  area. 
Sufficient  information  is  provided  to 
explain  how  the  number  of  dislocated 
workers  to  be  enrolled  in  the  project 
was  determined.  The  recruitment  plan 
supports  the  number  of  planned 
enrollments.  The  target  population  is 
appropriate  for  the  specific  purpose  of 
the  proposed  project.  The  project 
identifies  under  represented  groups  to 
be  trained  in  the  targeted  occupation(s). 

B.  Targeted  Jobs  (15  Points) 

The  jobs  in  the  manufacturing 
industry  identified  by  SIC  code  are 
clearly  available  to  workers  who  have 
received  appropriate  training  and 
preparation  given: 

(1)  The  match  between  the 
documented  skill  shortage  and  the 
training  planned; 

(2)  The  documentation  provided 
specifying  that  training  meets  or  is 
developed  based  on  industry  driven 
skill  standards  or  certifications; 

(3)  The  substantial  level  of 
involvement  of  employers  in  making 
known  their  needs  regarding  requisite 
worker  skills  necessary  for  hiring 
program  completers 
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(4)  The  documentation  and  reliability 
of  job  availability  is  based  upon 
recognized,  reliable  and  timely  sources 
of  information 

(5)  Where  appropriate,  the  role  of 
workers  or  representatives  of  a  labor 
organization  representing  the  workers  in 
the  design  and/or  delivery  of  training  in 
enhancing  worker  skills  during 
w(Hkplace  change 

C.  Service  Plan  (12  Points) 

The  acope  of  services  to  be  provided 
is  consistent  with  the  demonstration 
program  and  project  purposes  and  goals. 
The  scope  of  services  to  be  provided  is 
adequate  to  meet  the  needs  of  the  target 
population  given: 

(1)  Hieir  chioacteristics  and 
circumstances; 

(2)  The  ccMnpIexity  of  the  training  and 
the  skills  to  be  developed  rriative  to 
their  characteristics  and  previous  job 
experience 

(3)  The  jobs  in  which  they  are  to  be 
placed  relative  to  targeted  wage  at 
plac«nent  goals; 

(4)  The  length  of  program 
participation  planned  prior  to 
placement. 

D.  Costs  (20  Points) 

Proposed  costs  are  reasonable  in 
relation  to  the  characteristics  and 
cinnunstances  of  the  target  group,  the 
services  to  be  provided,  planned 
outcomes,  the  management  plan,  and 
coordination/collaboration  with  other 
entities,  including  One-Stop/Career 
Center  organizations.  The  cost 
information  provided  regarding  similar 
training  available  throu^  other  training 
providers  is  within  an  acceptable  range 
or  sufficient  rationale  is  provided  for  the 
cost  differences.  The  impact  of 
development/start-up  and  innovation  on 
costs  is  explained  clearly  in  the 
proposal  and  is  reasonable. 

Identification  is  provided  of  the 
specific  sources  and  amounts  of  other 
funds  which  will  be  used,  in  addition  to 
funds  provided  through  this  grant,  to 
implement  the  project.  The  application 
must  include  information  on  any  non- 
JTPA  resources  committed  to  this 
project,  including  employer  funds, 
grants,  and  other  forms  of  assistance, 
pubUc  and  private.  Value  and  level  of 
external  resources  being  contributed, 
including  employer  contributions,  to 
achieve  program  goals  will  be  taken  into 
consideration  in  the  rating  process. 

The  degree  to  which  other  interested 
partners  in  the  workforce  development 
system  invest  resources  to  test  the 
concepts  put  forth  in  the  application. 


D.  Management  (10  Points) 

The  project  management  plan  is 
designed  to  track  project  performance  in 
such  a  way  as  to  assure  that  benchmarks 
are  achieved  in  a  timely  manner,  issues 
affecting  performance  such  as  employer 
involvement,  collaboration  partners 
commitments,  etc  are  quickly  identified 
and  addressed,  and  planned  outcomes 
will  be  achieved  in  a  cost  effective 
manner. 

The  ^^licuit  (as  a  part  of  a 
collaborative  approach)  has  e^qimmce 
working  with  technology  training.  The 
management  structure  aad  manc^ment 
plan  for  the  proposed  project  will 
enstve  the  integrity  of  the  funds 
requested.  The  project  work  plan 
demonstrates  the  qiplicant's  ability  to 
effiectively  track  |»t^ect  progress  with 
respect  to  planned  expenditures. 
Sufficient  procedures  me  in  place  to  use 
the  information  obtained  by  the  project 
operator(s)  to  take  corrective  action  if 
indicated.  In  addition,  review  by 
appropriate  Mmh>  organizations,  where 
applicable,  is  documented. 

The  proposal  includes  a  method  of 
assessing  customer  feedback  for  both 
participants  and  employers  involved, 
and  establishes  a  mechanism  to  take 
into  accoimt  the  results  of  such 
feedback  as  part  of  a  continuous  system 
of  management  and  operation  of  the 
project. 

E.  Collaboration  (15  Points) 

The  proposal  includes  evidence  of 
direct  participation  by  JTPA  SubState 
Grantees  and  One-Stop/Career  Center 
entities  (where  present)  in  the  planning 
and  management  of  this  grant.  Evidence 
of  participation  of  employers  whose 
positions  are  targeted  under  the  grant  is 
present.  Evidence  of  coordination  with 
other  programs  and  entities  for  project 
design  or  provision  of  services  is  also  be 
provided.  Evidence  is  presented  that 
ensures  cooperation  of  coordinating 
entities,  as  applicable,  for  the  life  of  the 
proposed  project.  The  project  includes  a 
reasonable  method  of  assessing  and 
reporting  on  the  impact  of  such 
coordination,  relative  to  the 
demonstration  purpose  and  goals  and 
the  specific  purpose  and  goals  of  the 
proposed  project. 

F.  Innovation  (13  Points) 

The  proposal  demonstrates 
innovation  in  the  concept(s)  to  be 
tested,  the  project's  design,  and/or  the 
services  to  be  provided.  "Irmovation" 
refers  to  the  degree  to  which  such 
concept(s).  design  and/or  services  are 
not  currently  found  in  dislocated 
worker  programs.  The  project  includes  a 
reasonable  method  of  assessing  and 


reporting  on  the  impact  of  such 
iimovati(Hi,  relative  to  the 
demonstration  program  and  project 
purposes  and  goals. 

G.  Sustainability  and  RepUcability  (5 
Points) 

The  proposal  provides  evidence  that, 
if  successfiil,  activities  supported  by  the 
demonstration  grant  will  be  continued 
after  the  expiration  date  of  the  grant, 
uang  jTPA  Title  m  formula-allotted 
funds  or  other  public  or  private 
resources.  The  Iftelihood  that  the 
approach  may  be  ^plicable  to  a  broad 
range  of  dislocated  worker  programs 
across  the  country.  The  proposal 
provides  evidence  that  the  approach 
and  training  strategy(ies)  used  can  be 
replicated  by  other  workforce 
development  partners  to  address 
technology  skill  shortages  in  their  local 
area. 

Grant  applications  will  be  evaluated 
for  the  reasonableness  of  i»oposed 
costs,  considering  the  proposed  target 
group,  targeted  jobs,  services,  outcomes, 
management  plan,  and  coordination 
with  other  entities. 

Applicants  are  advised  that 
discussions  may  be  necessary  in  order 
to  clarify  any  inconsistency  or 
ambiguity  in  their  applications.  The 
final  decision  on  awards  wiU  be  based 
on  what  is  most  advantageous  to  the 
Federal  Government  as  determined  by 
the  ETA  Grant  Officer.  The  Government 
may  elect  to  award  grant(s)  without 
discussion  with  the  applicant(s).  The 
applicant's  signature  on  the  Application 
for  Federal  Assistance  (Standard  Form) 
SF-424  constitutes  a  binding  offer. 

Part  V.  Monitoring,  Reporting  and 
Evaluation 

A.  Monitoring 

The  Department  shall  be  responsible 
for  ensuring  effective  implementation  of 
each  competitive  grant  project  in 
accordance  with  the  Act,  the 
Regulations,  the  provisions  of  this 
announcement  and  the  negotiated  grant 
agreement.  Applicants  should  assume 
that  at  least  one  on-site  project  review 
will  be  conducted  by  Department  staff, 
or  their  designees.  This  review  will 
focus  on  the  project's  performance  in    . 
meeting  the  grant's  progranunatic  goals 
and  participant  outcomes,  complying 
with  the  targeting  requirements 
regarding  participants  who  are  served, 
expenditure  of  grant  funds  on  allowable 
activities,  collaboration  with  other 
organizations  as  required,  and  methods 
for  assessment  of  the  responsiveness 
and  effectiveness  of  the  services  being 
provided.  Grants  may  be  subject  to  their 
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additional  reviews  at  the  discretion  of 
the  ttepartment. 

B.  RJ^rting 

D0L  will  arrange  for  or  provide 
technical  assistance  to  grantees  in 
establishing  appropriate  reporting  and 
data  collection  methods  and  processes 
takiiig  into  account  the  applicant's 
project  management  plan.  An  effort  will 
be  made  to  accommodate  and  provide 
assistance  to  grantees  to  be  able  to 
comji^lete  all  reporting  electronically. 

Apiplicants  selected  as  grantees  will 
be  r^uired  to  provide  the  following 
repdtts: 

1.  Monthly  progress  reports,  during 
init^  start-up  and  implementation  of 


the  project,  and  Quarterly  Progress 
Reports. 

2.  Standard  Form  269,  Financial 
Status  Report  Form,  on  a  quarterly  basis. 

3.  Final  Project  Report  including  an 
assessment  of  project  performance.  This 
report  will  be  submitted  in  hard  copy 
and  on  electronic  disk  utilizing  a  format 
and  instructions  to  be  provided  by  the 
Department. 

C.  Evaluation 

DOL  will  arrange  for  or  conduct  an 
independent  evaluation  of  the 
outcomes,  impacts,  and  benefits  of  the 
demonstration  projects.  Grantees  must 
agree  to  make  available  records  on 
participants  and  employers  as  well  as 


project  financial  and  management  data 
and  to  provide  access  to  persoimel,  as 
specified  by  the  evaluator(s)  under  the 
direction  of  the  Department. 

Signed  at  Washington,  DC,  this  9th  day  of 
December,  1998. 
Janice  E.  Perry, 
Grant  Officer. 

Appendices 

1.  Appendix  A — ^Application  for  Federal 

Assistance  (Standard  Form  424) 

2.  Appendix  B —  Budget  Information  Sheet 

3.  Appendix  C — Application  Checklist 

4.  Appendix  D — Implementation  Benchmarks 

and  Time  Line 

BtLUNQ  CODE  4S01-30-P 
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Appendix  A 

APPLICATION  FOR 
FEDERAL  ASSISTANCE 


OMB  Approval  No.  03484043 


I.  TvreorsuiMissMN; 

Aw* 
QCa 


t.  DATE  SUaMITTEO 


).  IMTC  RECUVEO  •¥  STATE 


4.  DATE  RECEIVED  ■VFEBCKAL  AGENCY 


S.  ArPUCANT  •mMMATMN 


»Mnm  Htn dtjr, cnBty.  SUM  m* lip aM: 


«.  EMPtAVEK  BOmnCATMN  NUMKIttEIN): 


nn-nDDnnnn 


«.  TmOFAnUCATION: 

QNt*  a 


likalM:      LJ      LJ 


D. 


B.  niriiinAii<  c.  tacKMOmMM 


I*.  CATAUtCOrrEOaULBOMESTIC  ASS«TANCEN(JMa 


DD-nnn 


TFTLE: 


u.  AiiAS  AfncTED  av  noiECT 


U. 


■■«  MlipkMi  HMtar  af  tki  pmM  M  to  c 


r  TvrcoFA»njCANT!( 


A. 

■. 
c. 

D.  Ti 

E. 

r. 

c. 


H 
I 

t 
K 
U 

M.  mm 

N.  Olk»Bp««yk 


».  NAME  or  rEmuL  agency: 


II.  DESoimvETmxorAmiCANrsnutiECT: 


14.  CONCMESSMNALINSnUCnor: 


k.  rc^M 


IS.  CSmUTEOFUHDWC: 


4.  Ual 


1.  TOTAL 


I*.  BAmjCATKWSUIJECT  TO  aEVIIWiy  STATE  EXECVnvKOKDnumniOCBSS? 

>.  YES.  THBrMAmjCATIOiWAITIJCATION  WAS  MADE  AVAILABLE  TO  TME 
STATE  EXECUTIVE  0«DEm  Um  nOCESS  FOB  UVIEW  ON 


DATE 


k  NO.  O  niOCEA.M  IS  NOT  COVERED  BY  E.O.  IUT2 

°  CWKOCaAM  HAS  NOT  BEEN  SELECTED  BY  STATS  FM  REVIEW 


IT.  B  THE  AmjCANTDeLINqi;ENT  ON  ANY  FEDERAL  OEBfr 
□  Vtl  ir-Y«.-MacftMt 


O  N* 


:-..sa£.-!?ar,;^sras%-sr^aas-j:^s^^ 


>■  Tift  limm  tlAmhmdtt  Bi>miMiilw 


k.  TMi' 


*■  Stmmn*lium)ii^tt»ititmmtil  i 


c  Td 


TlM<ir<F«n»4»4  (REV  44t) 
>Hilil>l«  b)F  OMB Oftalv  A.|t2 


Authorized  for  Local  Reproduction 


INSTRUCTIONS  FOR  THE  SF  424  - 

•  "his  is  a  standard  form  used  by  applicants  as  a  required  faccsheet  for  preapplications  and  applications  submitted  for  Federal  assistance, 
will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  ave  established  a  review  and  comment  procedure 
D  response  to  Executive  Order  12372  and  have  selected  the  program  to  be  included  in  their  process,  have  been  given  an  opportunity  to 
1  eview  the  applicant's  submission. 


tem: 

.    Self-explanatory. 


Entry: 


Item: 


Eniiy: 


I.  Date  application  submitted  to  Federal  agency  (or  State  if 
applicable)  &  applicants  control  number  (if  q)plicable). 

).    Sute  use  only  (if  applicable) 

t.  If  this  application  is  to  continue  or  revise  an  existing  award, 
enter  present  Federal  identifier  number.  If  for  a  new 
project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of  primary  organizational 
unit  which  will  undertake  this  assistance  activity,  complete 
address  of  the  applicant,  and  name  and  telephone  number  of 
the  person  to  conuct  on  matters  related  to  this  application. 

6.  Enter  Employer  IdentificationNumber  (EIN)  as  assigned  bf 
the  Imenial  Revenue  Service. 

7.  Enter  the  appropriate  letter  in  the  space  provided. 

8.  Check  appropriate  box  and  enter  appropriate  letter(s)  in  the 
space(s)  provided. 

-  "New"  means  a  new  assistance  award. 

-  'Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a  projea        with  a 
projected  completion  date . 

-  "Revision"  means  any  change  in  the  Federal 
Government's  financial  obligation  or  contingent     liability 
from  an  existing  obligation. 

9.  Name  of  Federal  agency  from  which  assistance  is  being 
requested  with  this  application. 

10.  Use  the  Catalog  of  Federal  Domestic  Assistance  number 
and  title  of  the  program  under  which  assistance  is  required. 

1 1 .  Enter  a  brief  descriptive  title  of  the  project.  If  more  than 
one  program  is  involved,  you  should  append  an  explanation 
on  a  separate  sheet.  If  appropriate  (e.g.,  construction  or 
real  property  projects),  attach  a  map  showing  project 
location.  For  preapplications,  use  a  separate  sheet  to 
provide  a  smiunary  description  of  the  project. 


12.  List  only  the  largest  political  entities  affected  (e.g..  State, 
counties,  cities. 

13.  Self-explanatory. 

14.  List    the    applicants   Congressional    District   and    any 
District(s)  affected  by  the  program  or  project. 

15.  Amount  requested  or  to  be  contributed  during  the  first 
filnding/budget  period  by  each  contributor.  Value  of  in- 
kind  contributions  should  be  included  on  appropriate  lines 
as  applicable.  If  the  action  will  result  in  a  dollar  change  to 
an  existing  award,  indicate  qdIx  tbe  amount  of  the  change. 
For  decreases,  enclose  the  amounts  in  parentheses.  If  both 
basic  and  supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For  multiple  program 
funding,  use  totals  and  show  breakdown  using  same 
categories  as  item  IS. 

16.  Applicants  should  contact  the  State  Single  Point  of  Contact 
(SPOQ  for  Federal  Executive  Order  12372  to"  determine 
whether  the  application  is  subject  to  the  State 
intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant  organization,  not  the 
person  who  signs  as  the  authorized  representative. 
Categories  of  debt  include  delinquent  audit  disallowances, 
loans  and  taxes. 

18.  To  be  signed  by  the  authorized  represcnutive  of  the 
applicam.  A  copy  of  the  governing  body's  authorization  for 
you  to  sign  this  application  as  official  represenutivcmust  be 
on  file  in  the  applicant's  office.  (Certain  Federal  agencies 
may  require  that  Ais  authorization  be  submitted  as  part  of 
the  application.) 
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Appendix  B 


PART    II    -    BUDGBT    ThTFORMATTnn 


SECTION  A   -  Budget   Summary  by  Categories 


(A) 

(B) 

(C) 

1 .      Personnel 

2.      Fringe  Benefits    (Rate        %) 

3 .      Travel 

4.      Equipment 

5.      Supplies 

6.      Contractual 

7.      Other 

' 

8.      Total,   Direct  Cost 
(Lines  1   through   7) 

9.      Indirect  Cost    (Rate          %) 

10.    Training  Cost/Stipends 

11.    rOiAL  Funds  Requested 
(Lines   8   through  10) 

SECTION  B   -  Cost  Sharing/  Match   Summaxy  (if  appropriate) 


(AJ 

(B) 

(C) 

1.    Cash  Contribution 

2.    In-Kind  Contribution 

3.    TOTAL  Cost  Sharing  /  Match 
(Rate          %; 

NOTE: 


Use  Column  A  to  record  funds  requested  for  the  initial  period  of 
performance  (i.e.  12  months,  18  months,  etc.);  Column  B  to  record 
changes  to  Column  A  (i.e.  requests  for  additional  funds  or  line  item 
changes;   and  Column  C  to  record   the   totals    (A  plus  B). 
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TNSTRnCTIOKS    FOR    PART   II    -    BrmfZKT    INFORMATION 


i.iCTIOir  A  -  Budget  Sxmmary  by   Categories 

Pftrgffnn**^  -  show  salaries   to  be  paid  for  project  personnel. 

;>.    Frinaa    ijmnmfita :        Indicate    the    rite  and    amount    of    fringe    benefits. 

i.        TrAvml :      Indicate   the   amount  requested  for  staff   travel.      Include 
funds   to  cover  at  least  one   trip  to  Washington,   DC  for  project 
director  or  designee. 

U.  SaaiaaenL:  indicate  the  cost  of  non- expendable  personal  property 
that  has  a  useful  life  of  more  than  one  year  with  a  per  unit  cost  of 
$5, 000  or  more. 

Supplies :      Include   the   cost  of  consumable  supplies  and  materials   to  be 
used  during  the  project  period. 

Contcafiiual:  show  the  amount    to  be  used  for    (1)   procurement   contracts 
(except      those     which     belong  ^^on     other     lines      such     as      supplies      and 
equipment);   and    (2)    sub-contracts/grants. 

t.   Ofciier:    Indicate    all     direct    costs    not    clearly    covered    by    lines    1 
through  6  above,    including  consultants. 

,r.   Tnt.Ml.   Diirmct  Coata:     Add  lines  1   through  7. 

,.    Zn^ir*''*-    Coata:        Indicate     the    rate    and    amount    of    indirect    costs. 
Please  include  a  copy  of  your  negotiated  Indirect  Cost  Agreement. 

[0.       Ti-minina    /SfApmad   Coat:        (If   allowable) 

12.  Tnfml   Federal  funda  Rmmieated:      Show  total   of  lines   8    through  10. 

iJBCTION  B   -  Coat  Sharing /Matching  Sxmmary 

Indicate  the  actual  rate  and  amount  of  cost  sharing/matching  when  there  is 
a  cost  abaring/matcbing  requirement.  Also  include  percentage  of  total 
project  coat  and  indicate  source  of  cost  sharing/matching  funds,  i.e.  other 
Federal  source  or  other  Non-Federal  source. 

VOTE: 

PLEASE  INCLUDE  A  DETAILED  COST  ANALYSIS  OF   EACH  LINE  ITEM. 
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Appendix  C 
Application  Checklist 

Please  complete  and  submit  this  checklist  with  your  application.  It  should  be 
used  as  a  quick  reference  of  key  provisions  of  the 

Solicitation  and  whether  or  not  these  provisions  have  been  included,  complied 
with  or  addressed.  This  document  is  not  intended  to  be  comprehensive  or 
address  every  aspect  of  the  solicitation. 


Organization  Applying_ 


Contact  Person 


Phone  Number 


Date  submitted 


Application  Process 
Please  check  below: 

Application  is  20  pages  or  less. 
^Attachments  limited  to  10  or  fewer. 

An  original  and  three  copies  submitted. 

SF424  (Appendix  A)  included. 

Budget  Information  Sheet  (Appendix  B)  included. 

Checklist  (Attachment  C)  included. 

Implementation  schedule  (Attachment  D)  included. 

Executive  Summary  of  two  pages  or  less  included. 

Financial  and  T^rhniral  ProvisinT^g 

Provide  page  number  below: 

Target  Population  identified,  with  supportive  documentation. 


Federal  Register /Vol.  63.  No.  240 /Tuesday.  December  15.  1998 /Notices 


69097 


Manufacturing  industry' s (ies' )  jobs  targeted  are  described  and  SIC  codes  are 

listed. 

^Role  and  involvement  in  the  project  of  employers  experiencing  skill 

shortages  discussed  and  documented. 

Role  of  the  local  JTPA  Substate  Grantee  for  dislocated  worker  programs  and 
One -Stop/Career  Center  system  discussed  and  documented. 

Number  and  type  of  targeted  jobs  and  requisite  skill  sets  for  employment 


occupations 


addressed. 

Specific  skill  standards  and  certification  for  targeted 

identified  and  discussed. 

Sources  and  credibility  of  labor  market/ job  data  cited. 

Approach  to  identifying  and  recruiting  eligible  participants  included. 

Eligibility  determination  approach  discussed. 

Process  in  selecting  eligible  participants  discussed. 

Job  placement  strategy  included. 

Sequence  of  services  and  activities  to  be  provided  discussed. 

Flowchart  of  participant  services  included. 

^Applicants '  prior  experience  with  dislocated  workers       addressed. 

All  project  outcomes  and  measures  of  success  specified  in  Part  III  D 

addressed. 

Method  of  assessing  impact  of  coordination  included. 

Coordination  with  other  entities  discussed. 

Innovation  and  impact  of  the  project  discussed. 

^Management  structure  and  staffing  plan  addressed ^Organizational  chart  and 

relationships  included. 

^Mechanism  to  ensure  financial  accountability  discussed. 

Basis  for  applicant's  administrative  authority  addressed. 

Applicant's  Method/System  to  collect,  track,  manage,  report,  and  utilize 
data  on  the  project's  progress  and  performance  addressed. 

Ability  to  collect  and  submit  SPIR  data  indicated. 

Benchmarks  to  indicate  planned  implementation  schedule 

Method  to  obtain  feedback  from  participants  and  employers 


included. 


discussed. 

Past  experience  in  Federal  demonstration  grant  projects 
Project's  sustainability  addressed. 


discussed. 
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OI'PARTMENT  OF  LABOR 

Brfiployment  and  Training 
Administration 

Jc  b  Training  Partnership  Act,  Title  lii. 
pomonstration 

^  ogram:  incumbent  Wortter 
QiHnonstration  Program 

^ENCY:  Employment  and  Training 
linistration.  Labor. 
«:  Notice  of  Availability  of  Funds 
^d  Solicitation  for  Grant  Applications 
(qCA). . 

IMMARY:  All  information  required  to 
ibmit  a  grant  application  is  contained 
this  announcement.  The  U.S. 
ipartment  of  Labor  (DOL), 
iployment  and  Training 
ministration  (ETA),  annoimces  a 
imonstration  program  to  test  the 
lility  of  the  workforce  development 
'Stem  to  partner  with  employers, 
aining  providers  and  others  to  develop 
Lcimibent  worker  training  programs 
rhich  promote  retention,  as 
ocimaented  by  continued  employment 
A  the  employer-of-record;  upgrading  the 
skills  of  incumbent  workers;  increasing 
\e  firm's  or  firms'  or  sector's  or 
dustry's  profitability;  and  enabling 
oikers  to  become  more  competitive  in 
le  marketplace. 

The  program  will  be  funded  with 
cretary's  National  Reserve  funds 
^propriated  for  Title  III  of  the  Job 
gaining  Partnership  Act  (JTPA)  and 
eidministered  in  accordance  with  29 
(^FR  parts  95  and  97  as  applicable. 
This  notice  provides  information  on 
je  process  that  eligible  entities  must 
se  to  apply  for  these  demonstration 
jjds  and  how  grantees  will  be  selected, 
is  anticipated  that  up  to  $9  milUon 
1  rill  be  available  for  funding 
( iemonstration  projects  covered  by  this 
!  olicitation. 

I  tATES:  The  closing  date  for  receipt  of 
)roposals  is  March  1, 1999  at  4  p.m. 
Eastern  Time). 

,  ADDRESSES:  Applications  shall  be 
nailed  to:  U.S.  Department  of  Labor, 
employment  and  Tfaining 
Administration;  Division  of  Acquistion 
md  Assistance;  Attention:  Mamie  D. 
VilUams,  Reference:  SGA/DAA  99-002; 
•00  Constitution  Avenue,  N.W.,  Room 
5-4203;  Washington,  DC  20210. 
:OR  FURTHER  INFORMATION  CONTACT: 
[^estions  should  be  faxed  to  Mamie 
D.Williams,  Division  of  Acquistion  and 
Assistance.  Telephone  (202)  219-«739 
this  is  not  a  toll-fi«e  nimiber). 
SUPPLEMENTARY  INFORMATION:  This 
announcement  consists  of  five  parts. 
Part  I  describes  the  authorities  and 


purpose  of  the  demonstration  program 
and  identifies  demonstration  policy. 
Part  II  describes  the  application  process 
and  provides  guidelines  for  use  in 
applying  for  demonstration  grants.  Part 
ni  includes  the  statement  of  work  for 
the  demonstration  projects.  Part  IV 
describes  the  selection  process, 
including  the  criteria  that  will  be  used 
in  reviewing  and  evaluation 
applications.  Part  V  discusses  the 
demonstration  program's  monitoring, 
reporting  and  evaluation. 

Part  L  Background 

A.  Authority 

SecUon  323(a)  (6)  of  JTPA  (29  U.S.C. 
1662b)  authorizes  the  use  for 
demonstration  programs  of  funds 
reserved  under  section  302  of  JTPA  (29 
U.S.C.  1652)  and  provided  by  the 
Secretary  for  that  purpose  imder  section 
322  of  JTPA  (29  U.S.C.  1662a).  In 
addition,  section  324  of  the  Act  allows 
for  demonstration  projects  that  provide 
assistance  to  new  entrants  in  the 
workforce  and  incimibent  workers. 
Demonstration  program  grantees  must 
comply  with  all  appUcable  federal  and 
state  laws  and  regulations  in  setting  up 
and  carrying  out  their  programs. 

B.  Purpose 

Employers  and  employees  alike  are 
facing  increasing  challenges  in  their 
efforts  to  remain  competitive.  Increased 
competition,  along  with  other  factors 
such  as  the  reductions  in  the  defense 
industry  have  resulted  in  significant 
downsizing  of  workforces.  The 
increasing  adoption  of  technology  has 
resulted  in  the  realization  that  the  skills 
of  many  workers  are  redimdant  and 
must  be  upgraded  in  order  for  them  to 
be  able  to  compete  in  the  current 
economy. 

Many  organizations  have  seen  the 
need  to  train  and  re-train  existing 
members  of  their  workforce  to  enable 
the  companies,  as  well  as  the 
employees,  to  remain  competitive. 
These  organizations  have  invested  in 
employer-based  training  to  upgrade  the 
skills  of  the  current  workforce.  Some  of 
this  training  is  conducted  in-house  by 
company  employees.  Other  training  is 
contracted  out  to  local  training 
providers  such  as  community  colleges 
and  private  trade  schools.  Some  firms, 
who  may  not  have  the  capacity  or 
resources  to  develop  additional 
employer-based  training,  have  foregone 
training  altogether  but  are  finding  that 
without  it  employees  will  be  unable  to 
progress  to  the  next  level, "resulting  in  a 
workforce  that  is  unable  to  keep  up  with 
the  demands  of  the  ever-changing 
marketplace.  In  addition,  it  has  been 


\ 


documented  by  a  number  of  studies  that 
a  small  percentage  of  workers  are  the 
recipients  of  the  rtajority  of  the  training, 
leaving  a  large  gap  in  the  number  of 
workers  receiving  sufficient  training  to 
remain  competitive. 

While  in  general  the  term  "incumbent 
worker  training"  may  be  used  to  denote 
any  existing  efforts  on  the  part  of 
employers  to  provide  training  to 
currently-employed  workers  in  order  to 
help  keep  these  employees  employed, 
the  term  vvill  be  used  in  the  solicitation 
to  describe  efforts  to  keep  firms  and 
workers  competitive  by  keeping  workers 
employed,  averting  layoffs,  upgrading 
workers'  skills,  increasing  wages  earned 
by  employees,  and  improving 
employees'  employability. 

"The  purpose  of  this  demonstration  is 
to  test  the  ability  of  the  nation's 
workforce  development  system  to 
partner  with  employers,  training 
providers  and  others  to  train  and  re- 
train incumbent  workers  in  the  nation's 
workforce.  The  U.S.  Department  of 
Labor  has  specific  goals  for  the 
incumbent  worker  training 
demonstration.  They  are: 

1.  To  support  projects  that  further  job 
retention  and  career  development  for 
improved  economic  self-sufficiency  for 
employed  workers  including  those  most 
vulnerable  to  job  loss; 

2.  To  increase  the  capacity  of  the 
workforce  development  system  to 
support  incumbent  worker  training; 

3.  To  support  projects  that  increase 
the  capabiUty  of  companies  to  access 
and  retain  skilled  workers;       ^ 

4.  To  gain  an  increased  understanding 
on  "return  on  investment,"  particularly 
through  outcome  measures; 

5.  To  increase  training  capacity  and 
understanding  of  incumbent  worker 
training  by  employers. 

C.  Demonstration  Policy 

1.  Grant  Awards 

DOL  anticipates  awarding  a  total  of 
$9,000,000  to  ten  to  twelve  grants  in  two 
categories,  with  individual  grant 
amounts  varying  depending  upon  the 
type  of  grant  ^iwarded.  It  is  anticipated 
that  awards  will  be  made  by  April  30, 
1999.  Award  decisions  will  be 
published  on  the  Internet  at  ETA's 
Home  Page  at  http://wwrw.doleta.gov. 

2.  Allowable  Activities 

Allowable  activities  include,  but  are 
not  limited  to,  those  listed  under 
sections  314(c)  and  314(d)  of  the  Job 
Training  Partnership  Act.  They  include 
basic  readjustment  services  such  as 
assessment  of  educational  attainment 
and  interests  and  aptitudes.  Job 
development  and  placement  activities 
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are  prohibited,  as  they  are  the 
responsibility  of  the  employer  in 
inciunbent  worker  training  situations. 
Training  for  workers  may  include  basic 
education  such  as  basic  math,  grammar, 
and  English  as  a  Second  Language 
training,  and  skill  training  to  upgrade 
existing  skills,  or  to  provide  new  skills. 

Funds  provided  through  this 
demonstration  may  be  used  to  provide 
supportive  services,  if  appropriate  based 
upon  the  needs  of  the  workers,  e.g.,  they 
are  necessary  to  enable  the  individual 
who  is  eligible  for  training,  but  cannot 
afford  to  pay  for  such  supportive  or 
services  to  participate  in  the  training 
program.  Supportive  services  may  be 
provided  if  appropriate  to  the  needs  of 
the  woricers.  Such  services  are  defined 
in  section  4(24)  of  JTPA.  (Use  ETA's 
web  site  reference  above  to  view.) 
Needs-related  payments  may  not  be 
provided  with  grant  fimds. 

Grant  funds  may  be  used  to  reimburse 
employers  for  extraordinary  costs 
associated  with  on-the-job  training  of 
program  participants,  if  appropriate  and 
justified.  Applicants  must  justify  the  use 
of  grant  funds  for  training  that  an 
employer  is  in  a  position  to  pay  for  and 
would  have  provided  in  the  absence  of 
the  requested  grant.  Grant  funds  may 
not  be  used  to  pay  salaries  for  program 
participants  or  for  acquisition  of 
production  equipment.  Applicants  may 
budget  funds  to  work  with  technical 
experts  or  consiUtants  to  provide  advice 
and  develop  more  complete  project 
plans  after  a  grant  award.  The  level  of 
detail  ii^e  project  plan  may  affect  the 
amount  of  funding  provided. 


3.  Specific  Outcome  Goals 

For  all  projects,  the  specific  outcome 
goals  are  as  follows: 

(1)  To  develop  inciunbent  worker 
training  programs  for  current 
employees; 

(2)  To  develop  partnerships  with 
other  entities  in  the  development  of  the 
training  program  including  other  firms 
within  the  same  industry;  other  firms 
within  the  same  sectors;  local  training 
institutions;  and/or  intermediary 
organizations  such  as  unions,  service 
delivery  areas,  states,  substate  regions, 
etc. 

(3)  To  develop  incumbent  worker 
training  programs  which  result  in  one  or 
more  of  the  following: 

— ^To  promote  retention  as 
docimiented  by  continued  employment 
at  the  employer-of-record  for  specified 
period  of  time; 

— ^To  improve  workers'  basic  and 
transitional  skills; 

— ^To  upgrade  skills  of  workers; 

— ^To  maintain  or  increase  wage 
levels; 


— To  increase  the  firm's/  or  firms'/  or 
sector's/  or  industry's  profitability; 

— ^To  update  workers'  obsolete  skills; 

—To  enable  workers  to  become  more 
competitive  in  the  marketplace. 

(4)  To  develop  a  training  program 
which  continues  to  be  sustainable 
within  firms  and  local  areas  after  the 
period  of  the  federal  jgrant  ends; 

(5)  To  document  efforts  toward 
achieving  lifelong  learning; 

(6)  To  develop  and  docimient  efforts 
toward  replicating  the  inciunbent 
worker  training  effort  elsewhere  within 
the  workforce  development  system; 

(7)  To  disseminate  information  on 
lessons  learned  throughout  the 
workforce  development  system. 

In  addition  to  tne  above,  the  following 
specific  outcome  goals  apply  to  large 
firms  or  industries: 

— To  develop  incumbent  worker 
training  programs  which  result  in  one  or 
more  of  the  following: 

— To  promote  retention  as 
documented  by  continued  employment 
at  the  employer-of-record  for  specified 
period  of  time  by  focusing  on  non- 
managerial  workers  most  vulnerable  to 
layoffs  or  those  who  would  face  barriers 
to  reemployment  at  a  similar  wage  if 
they  were  laid  off; 

— To  develop  interventions  for 
employees  most  "at  risk"  of  job  loss; 

2.  Types  of  Projects 

Two  types  of  projects  will  be  funded 
under  this  Solicitation  for  Grant 
Application  (SGA):  incumbent  worker 
training  for  small  and  medium-size 
firms  or" regional  sectors  and  incumbent 
worker  training  for  large  firms  or 
industries.  Applications  for  each  type  of 
project  will  be  considered  against  other 
applications  in  the  same  category. 

A.  Incumbent  Worker  Training  for 
Small  and  Medium-size  Firms  or 
Regional  Economic  and  Industry  Sectors 
or  Regional  Industries.  Many  small  and 
medium-size  firms  (those  with  500  or 
fewer  employees)  may  be  unable  to  offer 
inciunbent  worker  training  solely  with 
their  own  resources,  but  in  combination 
with  federal  dollars  may  be  able  to 
develop  incumbent  worker  training 
programs  that  result  in  one  or  more  of 
the  goals  enumerated  above.  Many  small 
firms  may  not  have  the  capacity  to 
apply  for  or  administer  a  grant  in 
isolation,  but  in  combination  with  other 
firms  in  the  same  regional  sector  may  be 
able  to  offer  a  more  broad-based  training 
effort  that  strengthens  that  regional 
sector.  This  type  of  project  may  only 
assist  workers  and  firms  with  500  or 
fewer  employees. 

Eligible  Applicants:  For  projects 
providing  incumbent  worker  training  for 
small  and  medium-sized  employers  or 


regional  economic  and  industry  sectors 
or  regional  industries,  the  eligible 
applicant  must  be  an  intermediary 
organization,  which  will  work  with  a 
number  of  small  and  medium-size 
employers  and  coordinate  their  training 
activities.  Such  intermediary 
organizations  may  include  a  state, 
another  public  entity,  a  training 
institution,  such  as  a  community 
college,  a  manufacturing  extension 
center  funded  through  the  Department 
of  Conmierce's  Manufacturing  Extension 
Partnership  Program,  a  substate  grantee 
(SSG),  or  a  local  workforce  board  or 
private  industry  council.  Federal  funds 
may  not  be  used  to  duplicate  or 
supplant  other  funding  available.  Any 
intermediary  organization  capable  of 
fulfilling  the  tenns  and  conditions  of 
this  solicitation  may  apply. 

Under  the  Lobbymg  I^sclosure  Act  of 
1995,  section  18,  an  organization 
described  in  section  501(c)(4)  of  the 
Internal  Revenue  code  of  1986  which 
engages  in  lobbying  activities  shall  not 
be  eligible  for  the  receipt  of  Federal 
funds  constituting  an  award  grant  or 
loan.  This  is  a  risk-free  Federal  program: 
therefore,  all  for-profit  organizations 
that  apply  will  not  be  able  to  receive  a 
fee  if  awarded  a  grant. 

Eli^ble  Participants:  Eligible 
participants  for  proposed  projects 
include  employed  workers  who  are 
vulnerable  to  layoffs,  who  have  low 
skills,  those  who  are  new  entrants  to  the 
workforce,  those  in  need  of  basic  skills, 
those  with  obsolete  skills,  those  who 
would  face  significant  barriers  to  re- 
employment if  laid  off,  and/or  those 
who  lack  skills  necessary  to  advance  in 
the  organization. 

Maximum  Amounts  Available:  A 
maximum  of  $1,000,000  per  project 
proposal,  with  no  more  than  $100,000 
in  participant-related  costs  per 
individual  firm.  A  total  of  $6,000,000 
will  be  allocated  for  this  activity. 

B.  Incumbent  Worker  Training  for 
Large  Firms  or  Industries  or  Regional 
Sectors.  Large  firms  or  industries  may 
have  greater  resources  to  develop  and 
administer  inciunbent  worker  training 
programs,  but  may  also  have  greater 
needs.  In  this  case  the  federal  funds  may 
supplement  the  training  efforts 
developed  by  large  firms  or  industries  to 
accomplish  one  or  more  of  the  goals 
enumerated  above. 

Eligible  Appficants:  Eligible 
applicants  for  projects  providing 
incimibent  worker  training  for  large 
employers  or  industries  or  regional 
sectors  include  employers  with  greater 
than  500  employees,  or  groups  of  large 
employers,  or  an  intermediary 
organization  such  as  a  state,  another 
public  entity,  a  training  institution,  such 


on 
the 


avd 


maj 

ami 

natnon 

rel  qted 

ofi3.0C 

ac: 

vity 

3.C 

k)or< 

'i 

.11  a] 

denions 

wjmpu 

orgpniz 

injPBStm 

mi 


be 


Federal  Register /Vol.  63,  No.  240/Tuesday,  December  15,  1998/Notices 


69105 


as  a  community  college,  a  substate 
grantee  (SSG),  a  manufacturing 
extension  center  funded  through  the 
De|)artment  of  Commerce's 
Manufacturing  Extension  Partnership 
Program,  or  a  local  workforce  board  or 
private  industry  council,  who  would 
wo|rk  with  a  number  of  large  employers 
or  1]  idustries  or  sectors  and  coordinate 
thek  r  training  activities.  Employers  are 
enc(  >iu'aged  to  partner  with  other 
employers  or  organizations  to  make 
map^imum  use  of  available  funding. 
Fe^feral  fimds  may  not  be  used  to 
dutiilicate  or  supplant  other  funding 
available.  Any  organization  capable  of 
fulfilling  the  terms  and  conditions  of 
thi^  solicitation  may  apply. 

iJnder  Lobbying  Disclosiue  Act  of 
1995,  Section  18,  an  organization 
described  in  section  501(c)(4)  of  the 
hitie|mal  Revenue  code  of  1986  which 
engeges  in  lobbying  activities  shall  not 
be  eligible  for  the  receipt  of  Federal 
funds  constituting  an  award  grant  or 
loan.  This  is  a  ri^  free  Federal  program: 
Tnwefore,  all  for  profit  organizations 
th^t  apply  will  not  be  able  to  receive  a 

\f  awarded  a  grant, 
igible  Participants:  Eligible 

Ucipants  for  proposed  pro)ects 
inii:lude  non-managerial  workers  most 
vui|ierable  to  layoffs  and/or  those  who 
ar^  low-waged,  low-skilled,  or  those 
wh|>  would  face  significant  barriers  to 
re^ployment  at  a  similar  wage  if  they 
we^  laid  off,  e.g.,  new  entrants  to  the 
weikforce,  those  in  need  of  basic  skills, 
and  those  with  obsolete  skills. 
Applicants  must  demonstrate  that  the 
incumbent  workers  are  non-managerial 
eiAbloyees. 

Manmum  Amount  Available:  A 
miximum  of  $1,000,000  per  grant  with 
no  more  than  $250,000  in  participant- 
reUted  costs  per  individual  firm.  A  total 

13,000,000  will  be  allocated  for  this 

jvity. 

}ordination 

,11  appUcants  are  required  to 
dejihonstrate  partnership  relationships 
w^m  publicly-fimded  local  workforce 
orgenizations  such  as  workforce 
investment  boards,  one-stop  career 

Iters,  and  private  industry  coimcils. 

lere  appropriate,  partnerships  should 
included  trade  unions, 

ufacturing  extension  programs, 

economic  development  organizations, 
training  institutions,  and  other  local 
stakeholders.  Any  efforts  proposed  in 
isolation  mil  not  have  the  maximum 
impact  on  building  capacity  within  that 
region  or  industry  and  are  not  likely  to 
be  imded. 

Id  order  to  maximize  the  use  of  public 
re  iburces  and  avoid  dupUcation  of 
ef '( >rt,  applicants  must  coordinate  the 


delivery  of  services  under  this 
demonstration  with  the  delivery  of 
services  under  other  programs  (public  or 
private),  available  to  all  or  part  of  the 
target  group.  Projects  linking  or 
collaborating  wiUi  an  existing  USDOL 
funded  One-Stop/Career  Center 
initiative  and/or  local  JTPA  Substate 
Grantee  located  within  a  project  area 
fulfill  this  requirement 

4.  Cost  Sharing/Match 

Inciunbent  worker  training  should  be 
a  collaborative  effort  between  private 
and  public  resources.  The  Department 
of  Labor  will  not  bear  the  entire  cost  of 
incumbent  worker  training  through 
demonstration  funding.  It  will  be  a 
shared  expense,  with  DOL  contributing 
a  portion  of  the  costs  and  the  employer 
and/or  other  partners  contributing  the 
rest.  Activities  conducted  should  be 
eligible  both  for  the  match  (or  cost 
shuing)  and  the  federal  funds. 
Participating  employers  are  expected  to 
pick  up  the  costs  of  some  of  these 
activities. 

There  has  been  considerable 
discussion  about  the  contributions  to  be 
made  by  the  employer  to  pubUcly- 
financed  inciunbent  worker  training. 
The  impact  of  cost  sharing  or  match  or 
the  abiUty  to  cost  share  or  match  differs, 
depending  upon  such  factors  as  the  size 
of  the  workforce,  the  type  of  industry  or 
sector  being  impacted,  whether  workers 
belong  to  a  union  or  not,  and  the  current 
financial  state  of  the  industry  or  firm. 
What  may  be  seen  as  a  sacrifice  on  the 
part  of  one  employer  may  seem 
superfluous  to  another  employer. 

Those  items  eligible  to  be  considered 
part  of  the  cost-sharing  or  match  are 
described  in  section  in.C., 
"Collaboration  and  Cost  Sharing/ 
Match." 

5.  Period  of  Performance 

The  period  of  performance  shall  be  24 
months  fit>m  the  date  of  execution  by 
the  Government. 

6.  Option  to  Extend 

E)OL  may  elect  to  exercise  its  option 
to  extend  these  grants  for  an  additional 
one  (1)  or  two  (2)  years  of  operation, 
based  on  the  availability  of  funds, 
successful  program  operation,  and  the 
needs  of  the  Department. 

Part  n.  Application  Process  and 
Guidelines 

A.  Contents 

An  original  and  3  copies  of  the 
application  shall  be  submitted.  The 
application  shall  consist  of  two  (2) 
separate  and  distinct  parts:  Part  I,  the. 
Financial  Proposal,  and  Part  II,  the 
Technical  Proposal. 


1.  Financial  Application 

Part  I,  the  Financial  Proposal,  shall 
contain  the  SF-424,  "Application  for 
Federal  Assistance"  (Appendix  A)  and 
the  "Budget  Information"  (Appendix  B). 
The  Federal  Domestic  Assistance 
Catalog  number  is  17.246. 

The  Dudget  shall  include  on  separate 
pages  detailed  breakouts  of  each 
proposed  budget  line  item,  including 
detailed  administrative  costs  and  costs 
for  one  or  more  of  the  following 
categories  as  applicable:  basic 
readjustment  services,  supportive 
services,  and  retraining  services.  For 
each  budget  line  item  that  includes 
funds  or  in-kind  contributions  from  a 
source  other  than  the  grant  funds, 
identify  the  source,  the  amount,  and  in- 
kind  contributions,  including  any 
restrictions  that  may  apply  to  these 
funds. 

2.  Technical  Proposal 

Part  n,  the  technical  proposal  shall 
demonstrate  the  applicant's  capabilities 
in  accordance  vtrith  the  Statement  of 
Work  in  Part  III  of  this  solicitation.  A 
grant  appUcation  shall  be  limited  to 
twenty  (20)  double-spaced,  single-side. 
8.5-inch  x  11-inch  pages  with  1-inch 
margins.  Attachments  shall  not  exceed 
ten  (10)  pages.  Text  type  shall  be  11 
point  or  larger.  Applications  that  do  not 
meet  these  requirements  will  not  be 
considered.  Each  application  shall 
include  the  CheckUst  provided  as 
Appendix  C,  a  Time  line  outlining 
project  activities,  and  an  Executive 
Simmaary  not  to  exceed  two  pages.  NO 
COST  DATA  OR  REFERENCE  TO  PRICE 
SHALL  BE  INCLUDED  IN  THE 
TECHNICAL  PROPOSAL. 

B.  Hand-Delivered  Applications 

Applications  should  be  mailed  no 
later  than  five  (5)  days  prior  to  the 
closing  date  for  the  receipt  of 
applications.  However,  if  applications 
are  hand-deUvered,  they  must  be 
received  at  the  designated  place  by  4 
p.m.,  Eastern  Time  on  the  closing  date 
for  receipt  of  applications.  All  overnight 
mail  will  be  considered  to  be  hand- 
delivered  and  must  be  received  at  the 
designated  place  by  the  specified  time 
and  closing  date.  Telegraphed  and/or 
faxed  proposals  will  not  be  honored. 
Applications  that  fail  to  adhere  to  the 
above  instructions  will  not  be  honored. 

C.  Late  Applications 

Any  appUcation  received  at  the  office 
designated  in  the  solicitation  after  the 
exact  time  specified  for  receipt  will  not 
be  considered  unless  it: 

(1)  Was  sent  by  U.S.  Postal  Service 
registered  or  certified  mail  not  later  than 
the  fifth  calendar  day  before  the  closing 
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date  specified  for  receipt  of  applications 
(e.g.,  an  offer  submitted  in  response  to 
a  solicitation  requiring  receipt  of 
application  by  the  30th  of  January  must 
have  been  mailed  by  the  25th);  or 

(2)  Was  sent  by  US.  Postal  Service 
Express  Mail  Next  Day  Service — Post 
Office  to  Addressee,  not  later  than  5 
p.m.  at  the  place  of  mailing  two  working 
days  prior  to  the  date  specified  for 
receipt  of  application.  The  term 
"working  days"  excludes  weekends  and 
U.S.  Federal  holidays. 

The  only  acceptable  evidence  to 
estabUsh  the  date  of  mailing  of  a  late 
application  sent  by  U.S.  Postal  Service 
registered  or  certified  mail  is  the  U.S. 
postmark  on  the  envelope  or  wrapper 
and  on  the  original  receipt  bom  the  U.S. 
Postal  Service.  Both  postmarks  must 
show  a  legible  date  or  the  proposal  shall 
be  processed  as  if  it  had  been  mailed 
late.  "Postmark"  means  a  printed, 
stamped,  or  otherwise  placed 
impression  (exclusive  of  a  postage  meter 
machine  impression)  that  is  readily 
identifiable  without  further  action  as 
having  been  supplied  and  affixed  by  an 
employee  of  the  U.S.  Postal  Service  on 
the  date  of  mailing.  Therefore, 
applicants  should  request  the  postal 
clerk  to  place  a  legible  hand 
cancellation  "bull's  eye"  postmark  on 
both  the  receipt  and  the  envelope  or 
wrapper. 

The  only  acceptable  evidence  to 
estabhsh  the  date  of  mailing  of  a  late 
application  sent  by  "Express  \lail  Next- 
Day  Service— Post  Office  to  Addressee" 
is  the  date  entered  by  the  post  office 
receiving  clerk  on  the  "Express  Mail 
Next  Day  Service— Post  Office  to 
Addressee"  label  and  the  postmarks  on 
both  the  envelope  and  wrapper  and  the 
original  receipt  from  the  U.S.  Postal 
Service.  "Postmark"  has  the  same 
meaning  as  defined  above.  Therefore,  an 
apphcant  should  request  the  postal 
clerk  to  place  a  legible  hand 
cancellation  "bull's  eye"  postmark  on 
both  the  receipt  and  the  envelope  or 
wrapper. 

D.  Withdrawal  of  Applications 

Apphcations  may  be  withdrawn  by 
written  notice  or  telegram  (including 
mailgram)  received  at  any  time  before 
award.  Applications  may  be  withdrawn 
in  person  by  the  appUcant  or  by  an 
authorized  representative  thereof,  if  the 
representative's  identity  is  made  known 
and  the  representative  signs  a  receipt  for 
the  proposal 

Part  m.  Statement  of  Work 

Each  grant  application  must  follow 
the  format  outlined  in  this  Part.  For 
sections  A  through  G  below,  each 
apphcation  should  include: 


(1)  Information  that  indicates 
adherence  to  the  provisions  described  in 
Part  I.  Background  and  Part  II. 
Apphcation  Process  and  Guidelines,  of 
this  announcement;  and 

(2)  Other  information  that  the 
applicant  beUeves  will  address  the 
evaluation  criteria  identified  in  Part  IV 
of  this  solicitation. 

Information  required  under  A  and  B 
below  shall  be  provided  separately  for 
each  labor  market  area  where  incumbent 
workers  will  be  served.  To  the  extent 
that  the  project  design  diffiers  for 
different  geographic  areas,  information 
required  imder  section  C  below  shall  be 
provided  for  each  geographic  area. 

A.  Project  Design 

This  section  should  explain  how 
firms  and  individuals  within  the  target 
population  will  be  identified  for  the 
project.  E)escribe  the  assessment  that 
will  be  conducted  for  participating  firms 
and  individuals.  Describe  how  the 
type(s)  of  training  planned  for  project 
participants  will  be  determined,  the 
types  of  training  anticipated  for 
participants,  and  the  opportunities 
available  upon  completion  of 
assessment  and  training  services. 
Provide  the  docimientation  on  which 
such  descriptions  are  based.  Include 
information  about  the  number  and  type 
of  jobs  available  which  require  updated 
skills  not  yet  possessed  by  planned 
participants,  wage  information,  and  the 
information  on  specific  sets  of  skills, 
knowledge  or  duties  (including  any 
industry-sponsored  standards  or 
certifications)  necessary  to  perform  the 
jobs.  Identify  sources  of  the 
occupational  information  or  data  used. 
Identify  the  types  of  training  necessary 
and  how  they  are  appropriate  to  the 
company(ies)  or  firm(s)  or  sector(s). 
Anecdotal  data  should  not  be  used. 

Company,  industry,  or  sector  or  other 
local  labor  market  information  can  be 
used  to  document  needs.  Information 
from  the  Bureau  of  Labor  Statistics 
(BLS)  available  through  a  variety  of  web 
sites  can  be  used  as  a  source  of 
doaunentation.  In  addition.  State 
Occupational  Information  Coordinating 
Committee  (SOICC)  and  JTPA  Substate 
Grantee  local  job  training  plans  may 
also  be  considered.  If  training  is  needed 
for  retention  of  workers,  provide 
documentation  that  this  is  the  case.  If 
opportimities  are  not  available  for  at- 
risk  workers  within  the  firm,  but  are 
available  outside  of  the  firm  with 
additional  training,  please  provide  this 
documentation. 

(1)  Purpose.  Describe  the  specific 
purpose  or  purposes  of  the  proposed 
project. 


(2)  Target  population.  Describe  the 
proposed  target  population  for  the 
project  and  how  this  population  was 
identified.  If  that  population  is  limited 
to  one  or  more  subgroups  of  the 
incumbent  worker  population,  explain 
the  basis  for  such  limitation.  Describe 
the  size,  location,  and  needs  of  the 
target  population  relative  to  the  services 
to  be  provided.  Provide  documentation 
showing  there  is  a  significant  number  of 
incumbent  workers  with  the  target 
population's  characteristics  in  the 
project  area(s). 

(3)  Outreach  and  recruitment. 
Describe  how  eUgible  incumbent 
workers  and  firms  will  be  identified  and 
recruited  for  participation  in  the  project. 
Recruitment  efforts  may  address  public, 
service  communications  and 
announcements,  use  of  media, 
coordination  with  the  JTPA  Service 
DeUvery  Area  or  Substate  Grantee,  use 
of  community-based  organizations  and 
other  service  groups.  Describe  the 
apphcant's  experience  in  reaching  the 
tareet  population. 

(4)  Eligibility  determination.  Describe 
the  criteria  and  process  to  be  used  in 
determining  the  appropriateness  and 
eligibiUty  of  participating  firms  and  the 
eUgibility  of  potential  participants  in 
the  project. 

(5)  Selection  criteria.  Describe  the 
criteria  and  process  to  be  used  in 
selecting  those  individuals  to  be  served 
by  the  project  from  among  the  total 
number  of  eligible  persons  in 
participating  firms.  Explain  how  the 
selection  criteria  relate  to  the  specific 
purpose  of  the  proposed  project. 

(6)  Services  to  be  provided.  Describe 
the  services  to  be  provided  from  the 
time  of  selection  of  participants  through 
the  completion  of  training.  De&ie  the 
end  of  the  service  strategy.  Describe  any 
services  to  be  provided  after  training  or 
re-training.  The  descriptions  shall 
provide  a  clear  understanding  of  the 
services  that  will  be  necessary  for 
participants  to  receive  training,  to  retain 
or  upgrade  their  jobs  or  job  skills, 
including  services  not  fiinded  under  the 
grant.  Define  whether  the  services  to  be 
provided  are  part  of  a  retention  strategy 
or  other  strategy  for  the  worker  and/or 
the  company(ies).  Grant-funded 
activities  should,  at  a  minimum,  include 
assessment  and  training  services. 
Identify  poUcies  to  demonstrate  when 
supportive  services  are  appropriate  for 
individual  participants. 

Identify  any  assessment  tools 
proposed  to  be  used  before  or  after 
services  are  provided  to  identify  the 
needs  of  both  the  companies  and  the 
workers.  IDescribe  how  training  will  be 
customized  to  accoimt  for  transfwable 
skills,  previous  education,  and 
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p4]|ticular  circumstances  of  the  target 
p(  ipulation  and  the  skill  needs  of  the 
eiiployeKs).  Include  infoimation  to 
ddikionstrate  that  any  proposed  training 
provider  is  qualified  to  deliver  training 
that  meets  appropriate  employment 
standards,  and  any  applicable 
cepitification  or  licensing  requirement. 
P^t  performance,  qualifications  of 
instructors,  accreditation  of  curricula, 
and  similar  matters  should  be  addressed 
if  Btppropriate.  Address  the  costs  of 
proposed  training  and  other  services 
relative  to  the  costs  of  similar  training 
an0  services  through  other  providers. 

|(^]  Firm  selection  and  participant 
flow.  Provide  flowcharts  with  time 
indications  to  illustrate  how  the  project 
will  work  with  firms  and  participating 
individuals  to  ensure  access  to 
n^essary  and  appropriate  services. 
Describe  the  sequence  of  services  and 
thie  criteria  to  be  used  to  determine  the 
appropriateness  of  specific  services  for 
particular  firms  and  individual 
participants.  Define  the  end  of  the 
sciitvice  strategy. 

(J8)  Relationship  to  prior  experience. 
Sn  }w  how  the  applicant's  prior 
ex]  lerience  in  working  with  incumbent 
workers  affects  or  influences  the  design 
oi  ihe  proposed  project. 


B 


Planned  Outcomes 


description  of  the  project  outcomes 
ad<i  of  the  specific  measiues,  and 
planned  achievement  levels,  that  will  be 
u^d  to  determine  the  success  of  the 
pr(^ject.  These  outcomes  and  measures 
mjay  include,  but  are  not  limited  to: 

jljl)  The  number  of  participants 
projected:  to  be  enrolled  in  services,  to 
successfully  complete  services  through 
the  project,  to  retain  their  jobs  after 
sp^ified  periods  of  time,  to  learn  new 
skills  which  vnll  assist  them  in 
rejtBining  or  upgrading  their  current 
positions  or  in  moving  to  a  new  job,  to 
be  "placed"  into  new,  enhanced  jobs,  or 
jobs  in  another  occupational  class  or 
aii^ther  occupation,  if  appropriate, 
er  with  the  siame  company  or 
ither  company; 

|2)  Measiuttble  efiiects  of  the  services 
ivided  to  project  partidpants  as 
icated  by  gains  in  individuals'  skills, 
C0lnpetencies,  or  other  outcomes; 

{3)  Wages  of  participants  prior  to 
trdning  and  after  training; 

^)  As  part  of  the  targeted  outcome  for 
wi^e  after  training,  eadi  project  should 

3ichmark  the  average  weekly  wage  in 
relevant  sector  or  industry  in  the 
or  market  in  which  each  project  will 
operate; 

5)  Customer  satisfaction  vtrith  the 
pi  1  >ject  services,  and  of  critical  points  in 
tl  1 1  service  deUvery  process  for  both 


S 


employers  and  participating 
incUviduals; 

(6)  Planned  average  cost  per 
participant  (amount  of  the  grant  request 
divided  by  the  number  of  program- 
related  training  recipients);  and 

(7)  Employer-specific  outcome 
measures  that  are  relevant  to  the 
purpose  of  these  grants,  including 
measures  related  to  participants'  use  of 
knowledge  and  skills  learned  during 
project-related  training; 

(8)  Other  additional  measurable, 
performance-based  outcomes  which  are 
relevant  to  the  project  and  which  may 
be  readily  assessed  diuing  the  period  of 
performance  of  the  project,  sudi  as  cost 
effectiveness  of  services  and  comparison 
with  other  available  service  strategies, 
an  increase  in  the  firms'  profitabiUty,  or 
the  improved  ability  of  workers  to 
become  more  competitive  in  the 
marketplace. 

Note:  An  explanation  of  how  such 
additional  measures  are  relevant  to  the 
purpose  of  the  demonstration  program  shall 
be  included  in  the  application. 

DOL  may  conduct  additional  studies 
diuing  and  after  the  completion  of  the 
projects  examining  such  factors  as  long- 
term  wage  gains,  retention,  and  labor 
market  needs.  Participating  companies 
must  agree  to  make  such  information 
available  to  EXDL  for  at  least  a  two-year 
period  following  the  completion  of  the 
grant.  Other  information  may  be 
gathered  by  using  Bureau  of  Labor 
Statistics  data.  DOL  may  contract  with 
a  qualified  organization  to  conduct 
these  follow-up  studies. 

C.  Collaboration  and  Cost  Sharing/ 
Match 

Describe  the  natiue  and  extent  of 
collaboration  and  working  relationships 
between  the  appUcant  and  publicly- 
funded  local  workforce  organizations 
such  as  workforce  investment  boards, 
one-stop  career  centers,  and  private 
industry  coimcils,  training  institutions, 
and  other  local  stakeholders  in  the 
design  and  implementation  of  the 
proposed  project.  In  addition,  describe 
partnerships  with  trade  unions, 
manufiactiuing  extension  programs, 
economic  development  organizations,  if 
applicable.  Include  services  to  be 
provided  through  resources  other  than 
grant  funds  imder  this  demonstration. 
AppUcants  are  encoiuvged  to  commit 
matching  funds  to  the  implementation 
and  management  of  their  proposed 
programs.  Matches  may  be  in  the  form 
of  cash  or  in-kind  contributions.  These 
may  include.but  are  not  limited  to  such 
contributions  as  the  development  of    ' 
training  modules;  payment  of  tuition 
costs  for  training;  support  for  child  care 


or  transportation;  provision  of  staff  time 
at  no  cost  to  the  project;  release  time  in 
order  for  employees  to  obtain  training 
during  their  regularly-assigned  work 
hours;  replacement  costs  for  workers  to 
cover  times  when  employees  are  in 
training;  training  space;  the  cost  of 
paying  the  training  providers  to  develop 
and/or  provide  training;  the  cost  of  staff 
time  to  coordinate  training;  actual  cash 
contributed  to  sustain  the  training 
efforts;  the  purchase  of  training 
equipment  and  supplies;  and  any  other 
justified  and  approved  training-related 
expenses  such  as  the  cost  of  training 
managers,  keeping  in  mind  maintenance 
of  effort. 

Sources  of  matching  funds  may 
include  but  are  not  limited  to 
employers,  employer  associations,  labor 
organizations,  and  training  institutions. 
With  reference  to  the  sources  and 
amoimts  of  project  funds  and  in-kind 
contributions  identified  in  the  financial 
proposal  as  being  other  than  those 
requested  under  the  grant  applied  for, 
describe  the  basis  for  valuation  of  those 
funds  and  contributions. 

Match  is  encouraged  on  a  50/50 
basis — 50  percent  of  the  cost  of  the  grant 
to  be  provided  by  the  applicant  or  other 
entity  and  50  percent  by  the  grant. 
These  percentages  are  guidelLies  that 
may  be  waived  for  extenuating 
circumstances  described  in  the 
application  by  the  applicant. 

Provide  evidence  which  ensures  the 
collaboration  described  can  reasonably 
be  expected  to  occiu*,  such  as  letters  of 
agreement  or  formally  estabUshed 
advisory  coimcils.  Because  a  core 
purpose  of  this  demonstration  program 
involves  the  publicly  funded  worldorce 
system,  the  applicant  shall  describe 
working  relationships  with  local 
Substate  Grantee(s)  and  One-Stop  Career 
Center  entities  where  present.  Describe 
activities  that  may  be  undertaken  to  link 
activities  to  program  interventions 
under  this  grant  to  employer,  industry, 
or  curriculum/learning  centers  currently 
designing  and  developing  occupational/ 
job  skill  standards  and  certifications. 
Collaboration  should  focus  on  linking 
employers  involved  in  grant  activities 
with  any  employer,  industry,  or  trade 
and  worker  association  that  has  already 
developed  or  is  developing  skill 
standards  certifications. 

Documentation  of  consultation  on  the 
project  concept  JGrom  appUcable  labor 
organizations  must  be  submitted  when 
20  percent  or  more  of  the  targeted 
population  is  represented  by  one  or 
more  labor  organizations,  or  where  the 
training  is  for  jobs  when  a  labor 
organization  represents  a  substantial 
number  of  workers  engaged  in  similar 
work. 
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D.  Innovation 

Describe  any  innovation  in  the 
proposed  project,  including  (but  not 
limited  to)  innovations  in  concepts  to  be 
tested,  services,  delivery  of  services, 
training  methods,  job  development,  or 
job  retention  strategies.  Explain  how  the 
proposed  project  is  similar  to  and  differs 
from  the  applicant's  prior  and  current 
activities.  Describe  how  successful 
activities  and  processes  will  be 
institutionalized  within  participating 
firms,  partners,  and  local  areas. 

E.  Project  Management 

(1)  Structure.  Describe  the 
management  stnictiue  for  the  project, 
including  a  staffing  plan  that  describes 
each  positicra  and  the  percentage  of  its 
time  to  be  assigned  to  this  project. 
Provide  an  organizational  chart  showing 
the  relationship  among  project 
managonent  and  operational 
components,  including  those  at  multiple 
sites  of  the  project. 

(2)  Program  Integrity.  Describe  the 
mechanisms  to  ensure  financial 
accotmtabiUty  for  grant  funds  and 
performance  accountability  relative  to 
job  placements,  in  accordance  with 
standards  for  financial  management  and 
participant  data  systems  in  29  CFK  Part 
95  or  97,  as  appropriate,  and  20  CFR 
627.425.  Explain  the  basis  for  the 
applicant's  administrative  authority 
over  the  management  and  operational 
components.  Describe  how  information 
will  be  collected  to  determine  the 
achievement  of  project  outcomes  as 
indicated  in  section  D  of  this  part;  and 
report  on  participants,  outcomes,  and 
expenditures. 

(3)  Monitoring  and  Reporting. 

(a)  Describe  how  the  project  will  keep 
records  of  its  activities,  as  required  in  20 
CFR  631.63  and  29  CFR  parts  95  and  97 
as  appropriate,  which  will  include 
information  such  as  the  following: 

(b)  Benchmarks.  Provide  a  timeline  of 
benchmarks  covering  the  period  of 
performance  of  the  project.  Include  a 
monthly  schedule  of  planned  start-up 
events;  a  quarterly  schedule  of  planned 
participant  activity,  showing  cumulative 
numbers  of  participating  firms, 
enrollments,  participation  in  training 
and  other  services,  terminations  and 
quarterly  ciunulative  expenditure 
projections. 

(c)  Participant  progress.  Describe  how 
a  participant's  and  a  firm's  continuing 
participation  in  the  project  will  be 
monitored. 

(d)  Project  performance.  Identify  the 
information  on  project  performance  that 
will  be  collected  on  a  short-term  basis 
(e.g.,  weekly  or  monthly)  by  program 
managers  for  internal  project 


management  to  determine  whether  the 
project  is  accomplishing  its  objectives  as 
planned  and  whether  project 
adjustments  are  necessary. 

Describe  the  process  and  procedures 
to  be  used  to  obtain  feedback  from 
participants,  employers,  and  any  other 
appropriate  parties  on  the 
responsiveness  and  effectiveness  of  the 
services  provided.  The  description  shall 
identify  the  types  of  information  to  be 
obtained,  the  methods  and  frequency  of 
data  collection,  and  ways  in  which  the 
information  will  be  used  in 
implementing  and  managing  the  project. 
Grantees  may  employ  focus  groups  and 
stuveys,  in  addition  to  other  methods,  to 
collect  feedback  information.  Technical 
assistance  in  the  design  and 
implementation  of  customer  satisfaction 
data  collection  and  analysis  may  be 
available  through  DOL-supported 
initiatives. 

(e)  Impact  of  Coordination  and 
Innovation.  Describe  the  process  for 
assessing  and  reporting  on  the  impact  of 
coordination  and  innovation  in  the 
project  with  respect  to  the  purpose  and 
goals  of  the  demonstration  program  and 
the  specific  purpose  and  goals  of  the 
project. 

F.  Grievance  Procedure 

Describe  the  grievance  procediure  to 
be  used  for  grievances  and  complaints 
fit>m  participants,  contractors,  and  other 
interested  parties,  consistent  with  the 
requirements  at  section  144  of  JTPA  and 
20  CFR  631.64(b)  and  (c). 

G.  Previous  Project  Management 
Experience. 

Provide  an  objective  demonstration  of 
the  grant  applicant's  ability  to  manage 
the  project,  ensure  the  integrity  of  the 
grant  funds,  and  deliver  the  proposed 
performance.  Indicate  the  grant 
applicant's  past  experience  in  the 
management  of  grant-funded  projects 
similar  to  that  being  proposed, 
particularly  regarding  oversight  and 
operating  functions  including  financial 
management. 

Part  IV.  Evaluation  Criteria 

Selection  of  grantees  for  awards  will 
be  made  after  careful  evaluation  of  grant 
applications  by  a  panel  selected  for  that 
piupose  by  DOL.  Panel  results  will  be 
advisory  in  nature  and  not  binding  on 
the  ETA  Grant  Officer.  Panelists  shall 
evaluate  proposals  for  acceptability 
based  upon  overall  responsiveness  in 
accordance  with  the  factors  below. 

A.  Target  Population  (15  points) 

The  description  of  the  characteristics 
of  the  target  group  of  firms  and 
individuals  to  be  served  is  clear  and 


meaningful,  and  sufficiently  detailed  to 
determine  the  potential  participants' 
service  needs.  Employer  commitment 
and  readiness  are  demonstrated  either 
through  direct  evidence  or  a  rigorous 
assessment  process.  Sufficient 
information  is  provided  to  explain  how 
the  number  of  firms  served  and 
incumbent  workers  to  be  enrolled  in  the 
project  was  determined.  The  service 
plan  supports  the  number  of  planned 
enrollments.  The  target  population  is 
appropriate  for  the  specific  purpose  of 
^e  proposed  project. 

B.  Service  Plan  and  Cost  (30  points) 

(a)  The  scope  of  services  to  be 
provided  is  consistent  with  the 
demonstration  program  and  project 
piurposes  and  goals. 

(b)  The  scope  of  services  to  be 
provided  is  adequate  to  meet  the  needs 
of  the  target  population  given: 

(1)  Their  characteristics  and 
dnnimstances; 

(2)  The  opporttmities  available  after 
training  relative  to  targeted  wages  and 
job  openings; 

(3)  The  match  between  documented 
demand  skills  and  the  training  planned; 

(4)  The  dociunentation  provided 
specifying  that  training  meets  or  is 
developed  based  on  industry  driven 
skill  standards  or  certifications: 

(5)  The  length  of  program 
participation  planned. 

(c)  Documentation  and  reliability  of 
skills  needs  within  participating  firms 
and/or  labor  markets  is  based  upon 
recognized,  reliable  and  timely  sources 
of  information. 

(d)  The  project  service  plan  for 
inciunbent  worker  training  is  a 
complementary  component  to  the 
provision  of  other  forms  of  assistance  to 
participating  firms. 

(e)  Proposed  costs  are  reasonable  in 
relation  to  the  characteristics  and 
circumstances  of  the  target  group,  the 
services  to  be  provided,  planned 
outcomes,  the  management  plan,  and 
coordination/collaboration  with  other 
entities,  including  the  One-Stop  Career 
Center  System.  The  impact  of 
innovation  on  costs  is  explained  clearly 
in  the  proposal  and  is  reasonable. 

(f)  Identification  is  provided  of  the 
specific  sources  and  amounts  of  other 
funds  which  will  be  used,  in  addition  to 
funds  provided  through  this  grant,  to 
implement  the  project.  The  application 
must  include  information  on  any  non- 
JTPA  resources  committed  to  this 
project,  including  employer  funds, 
grants,  and  other  forms  of  assistance, 
public  and  private.  Value  and  level  of 
external  resoiuces  being  contributed, 
including  employer  contributions,  to 
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acta  i  }ve  program  goals  will  be  taken  into 
am !  ideration  in  the  rating  process. 

C.  J  ianagement  (20  points) 

im  le  applicant  (as  a  part  of  a 
collaborative  approach)  has  experience 
working  with  or  has  partnered  with 
organizations  skilled  in  assessing 
training  needs  and  developing  training. 
Th^:management  structure  and 
maitagement  plan  for  the  proposed 
project  will  ensure  the  integrity  of  the 
funds  requested.  The  project  work  plan 
demonstrates  the  applicant's  ability  to 
effectively  track  project  progress  with 
respect  to  planned  performance  and 
expenditiires.  Sufficient  procedures  are 
in  place  to  use  the  information  obtained 
by  jthe  project  operator(s)  to  take 
collective  action  if  indicated.  In 
addition,  review  by  appropriate  labor 
organizations,  where  applicable,  is 
documented. 

The  proposal  includes  a  method  of 
assessing  customer  feedback  for  both 
participants  and  employers  involved, 
and  estabUshes  a  mechanism  to  take 
intq  account  the  results  of  such 
feedback  as  part  of  a  continuous  system 
of  ii  management  and  operation  of  the 
pniect. 

D.  Collaboration  (20  points) 

le  proposal  includes  evidence  of 
ct  participation  by  JTPA  Substate 
Gr^tees  and  the  One-Stop  Career 
Center  System  (where  present)  in  the 
pl^lming  and  management  of  this  grant. 
Evidence  of  involvement  by  actual  or 
proppective  participating  employers 
wadse  positions  are  targeted  imder  the 
grant  is  present.  Evidence  of 
coordination  with  other  programs  and 
entities  for  project  design  or  provision 
of  Idervices  may  also  be  provided. 
Evidence  is  presented  that  ensures 
cofiperation  of  coordinating  entities,  as 
applicable,  for  the  life  of  the  proposed 
project.  Relationship  to  a  regional  and/ 
or  State  plan  for  economic  and 
workforce  development  is  clearly 
ilated.  "Hie  project  includes  a 
snable  method  of  assessing  and 
repbrting  on  the  impact  of  such 
coordination,  relative  to  the 
demonstration  purpose  and  goals  and 
thp  specific  purpose  and  goals  of  the 
pildposed  project. 

E.  innovation  (10  points) 

The  proposal  demonstrates 
in  Novation  in  the  concept(s)  to  be 


tested,  the  project's  design,  and/or  the 
services  to  be  provided.  "Innovation" 
refers  to  the  degree  to  which  such 
concept(s),  design  and/or  services  are 
not  currently  found  in  incumbent 
worker  programs.  The  project  includes  a 
reasonable  method  of  assessing  and 
reporting  on  the  impact  of  such 
innovation,  relative  to  the 
demonstration  program  and  project 
purposes  and  goals.  The  proposal 
identifies  potential  benefits  for  other 
workforce  development  programs 
resulting  from  this  grant. 

F.  Sustainability  (5  points) 

The  proposal  provides  evidence  that, 
if  successful,  activities  supported  by  the 
demonstration  grant  will  be  continued 
after  the  expiration  date  of  the  grant, 
using  other  pubUc  or  private  resources. 
The  proposal  identifies  active  planning 
or  other  developmental  activities  for 
incumbent  worker  training  that  will 
build  on  and  benefit  from  this  project. 
These  may  be  within  participating  firms 
or  in  external  activities. 

Grant  applications  will  be  evaluated 
for  the  reasonableness  of  proposed 
costs,  considering  the  proposed  target 
group,  services,  outcomes,  management 
plan,  and  coordination  with  other 
entities. 

Applicants  are  advised  that 
discussions  may  be  necessary  in  order 
to  clarify  any  inconsistency  or 
ambiguity  in  their  applications.  The 
final  decision  on  awards  will  be  based 
on  what  is  most  advantageous  to  the 
Federal  Government  as  determined  by 
the  ETA  Grant  Officer.  The  Government 
may  elect  to  award  grant(s)  without 
discussion  with  the  applicant(s).  The 
apphcant's  signatiu^  on  the  Application 
for  Federal  Assistance  (Standard  Form) 
SF-424  constitutes  a  binding  offer. 

Part  V.  Monitoring,  Reporting  and 
Evaluation 

A.  Monitoring 

The  Department  shall  be  responsible 
for  ensuring  effective  implementation  of 
each  competitive  grant  project  in 
accordance  with  the  Act,  the 
Regulations,  the  provisions  of  this 
announcement  and  the  negotiated  grant 
agreement.  Apphcants  should  assimie 
that  at  least  one  on-site  project  review 
will  be  conducted  by  Department  staff, 
or  their  designees.  This  review  will 
focus  on  the  project's  performance  in 


meeting  the  grant's  programmatic  goals 
and  participant  outcomes,  complying 
with  the  targeting  requirements 
regarding  participants  who  are  served, 
expenditure  of  grant  funds  on  allowable 
activities,  collaboration  with  other 
organizations  as  required,  and  methods 
for  assessment  of  the  responsiveness 
and  effectiveness  of  the  services  being 
provided.  Grants  may  be  subject  to  their 
additional  reviews  at  the  discretion  of 
the  Department. 

B.  Reporting 

DOL  will  arrange  for  or  provide 
technical  assistance  to  grantees  in 
establishing  appropriate  reporting  and 
data  collection  methods  and  processes 
taking  into  accoimt  the  apphcant's 
project  management  plan.  An  effort  will 
be  made  to  accommodate  and  provide 
assistance  to  grantees  to  be  able  to 
complete  all  reporting  electronically. 

Applicants  selected  as  grantees  will 
be  required  to  provide  the  following 
reports: 

1.  Monthly  and  Quarterly  Progress 
Reports. 

2.  Standard  Form  269,  Financial 
Status  Report  Form,  on  a  quarterly  basis. 

3.  Participant  and  firm-based 
reporting  (to  be  developed). 

4.  Final  Project  Report  including  an 
assessment  of  project  performance.  This 
report  will  be  submitted  in  hard  copy  ' 
and  on  electronic  disk  utilizing  a  format 
and  instructions  to  be  provided  by  the 
Department. 

C.  Evaluation 

DOL  will  arrange  for  or  conduct  an 
independent  evaluation  of  the 
outcomes,  impacts,  and  benefits  of  the 
demonstration  projects.  Grantees  must 
agree  to  make  available  records  on 
participants  and  employers  and  to 
provide  access  to  personnel,  as  specified 
by  the  evaluator(s)  under  the  direction 
of  the  Department. 

Signed  at  Washington,  DC  this  10th  day  of 
December,  1998. 
Janice  E.  Peny, 
Grant  Officer. 

Appendices 

1.  Appendix  A — ^Application  for  Federal 
Assistance  (Standard  Fonn  424) 

2.  Appendix  B — Budget  Information 

3.  Appendix  C — Application  Checklist 
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INSTRUCTIONS  FOR  THE  SF  424 

"his  is  a  standard  fonn  used  by  ^>plicants  as  a  required  facesheet  for  pcapplications  and  applications  submitted  for  Federal  assistance. 
t  will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  ave  established  a  review  and  comment  procedure 
i  n  response  to  &(ecutive  Order  12372  and  have  selected  die  prcgram  to  be  included  in  their  process,  have  been  given  an  opportunity  to 
I  eview  the  aqiplicant's  submission. 


tem: 


:i. 


0. 


1. 


Entry: 

Self-explanatory. 

Date  apiriication  submitted  to  Federal  agency  (or  State 
if  applicable)  &  applicant's  control  number  (if 
qjpUcable). 

State  use  only  (if  applicable) 

If  this  q)plication  is  to  continue  or  revise  an  existing 
award,  enter  present  Federal  identifier  number.  If  for 
a  iiew  project,  leave  blank. 

Legal  name  of  apfriicant,  name  of  primary 
organizational  unit  which  will  undertake  this  assistance 
activity,  complete  address  of  die  apfdicant,  and  name 
and  telefAone  number  of  the  person  to  contact  on 
matters  related  to  this  application. 

Enter  Enqiloyer  Identification  Number  (EIN)  as 
assigned  by  tlK  Internal  Revenue  Service. 

Enter  the  q>propriate  letter  in  die  space  provided. 

Check  appropriate  box  and  enter  iqipropriate  letter(s) 
in  the  spaceis)  provided. 

-  'New'  means  a  new  assistance  award. 

-  'Continuation'  means  an  extension  for  an 
additional  fimding/budgetperiod  for  a  project       with 
a  projected  conqiletion  damt. 

-  'Revision'  means  any  change  in  the  Federal 
Government's  financial  obligati(m  or  contingent 
liability  from  an  existing  obligation. 

Name  of  Federal  agency  fixtm  which  assistance  is 
being  requested  widi  this  qiplication. 

Use  the  Catalog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which 
assistance  is  required. 

Enter  a  brief  descriptive  title  of  the  project.  If  more 
than  one  program  is  involved,  you  should  appeod  an 
cjqdanation  on  a  sqiarate  sheet.  If  qipropriate  (e.g., 
construction  or  real  property  projects),  attach  a  map 
showing  project  location.  For  i»eq>plicatioos,  use  a 
separate  sheet  to  provide  a  summary  description  of  die 
project. 


Item:  Entry: 

12.  List  only  the  largest  political  entities  affected  (e.g.. 
State,  counties,  cities. 

13.  Self-eiqilanatory. 

14.  List  the  applicam's  Congressional  District  and  any 
District(s)  affected  by  the  program  or  project. 

15.  Amoum  requested  or  to  be  contributed  during  the  first 
funding/budget  period  by  each  contributor.  Value  of 
in-ldnd  contribiMions  should  be  inchidedon  appropriate 
lines  as  apphcMe.  If  die  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  qdIx  the  amoum 
of  the  change.  For  decreases,  enclose  the  amounts  in 
parentheses.  If  both  basic  and  supplemnital  amounts 
are  included,  show  breakdown  on  an  attached  sheet. 
For  multiple  program  fimding.  use  totals  and  show 
breakdown  using  same  categories  as  item  IS. 

16.  Applicants  should  contact  the  State  Single  Point  of 
Contact  (SPOC)  for  Federal  Executive  Order  12372  to 
determine  whether  die  application  is  subject  to  die 
State  intergovernmental  review  process. 

17.  This  question  applies  to  the  qiplicantoiganization,  not 
the  person  who  signs  as  the  audxnized  representative. 
Categories  of  ddx  include  delinq^ient .  audit 
disallowances,  loans  and  taxes. 

18.  To  be  signed  by  die  authorized  representative  of  die 
applicam.  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  diis  application  as  official 
represemativemust  be  on  file  in  die  applicant's  office. 
(Certain  Federal  agencies  may  require  diat  this 
audxHization  be  submitted  as  part  of  the  application.) 
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PART   II    -  BUDGST    TKFOSMATTOH 

SECTION  A  -  Budget  Summary  by  Categoriea 


(A) 

(B) 

(C) 

1 .      Peraonnel 

2.      Fringe  Benefits    (Rate        %) 

3,      Travel 

, 

4.      Bqulpaent 

5.  Suppllea 

6.      Contractual 

7.  Other 

8.      Total,   Direct  Coat 
(Linea  1   through  7) 

9.      Indirect  Coat    (Rate          %) 

10.    Training  Coat/Stipenda 

11.    TOTAL   Funds  Requeated 
(Linea  8   through  10) 

SECTION  B   -   Coat  Sharing/  Match  Summary  (if  appropriate) 


1.    Caah  Contribution 

I  ••^ 

1  *./ 

2.    In-Kind  Contribution 

■ 

3.    TOTAL  Coat  Sharing  /  Hatch 
(Rate          %; 

NOTE: 


Uae  Column   A  to  record  funds  requested  for  the  initial  period  of 
performance   (i.e.    12  montha,    18  montha^   etc.;,-  Column  B   to  record 
changes  to  Column  A  (i.e.    requests  for  additional  funds  or  line 
item  changea;   and  Column  C  to  record  the   totals  (A  plus  B). 
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i.tCTIOS  A  -  Budget  Summary  by  Categoriea 


I 


i'. 


<■. 


V, 


INSTRUCTIONS   FOR    PART  II    -  SUDGST   TKPOSMXTTOK 


p^r-anntuff] .      show  Salaries  to  be  paid  for  project  perBormel. 

Frin^m  Rmnmfita:      Indicate  the  rate  and  amount  of  fringe  benefits. 

Travml :      Indicate   the  amount  requested  for  staff  travel.      Include 
funds   to  cover  at  least  one  trip  to  Washington,   DC  for  project 
director  or  designee. 


Indicate  the  cost  of  non-expendaJble  personal  property 
that  has  a  useful   life  of  more  than  one  year  with  a  per  unit  cost  of 
$5,000  or  more. 

Suppllma :      Include   the  cost  of  consiunaJbie  supplies  and  materials  to  be 
used  during  the  project  period. 

Contractual :      Show  the  amount   to  be  used  for    (1)  procurement  contracts 
(except   those  which  belong  on  other  lines  such  as  supplies  and 
equipment) ;   and    (2)    sub- contracts /grants. 


\ 


\ 


nt-hmr-  •  Indicate  all   direct  costs  not  clearly  covered  by  lines  1 
through  6  above,    including  consultants. 

Total.   Direct  Coata :     Add  lines  1    through   7. 

Indirect  Coata :      Indicate  the  rate  and  amount  of  indirect  costs. 
Please  include  a  copy  of  your  negotiated  Indirect  Cost  Agreement, 


J.      Training   /Stipend   Coat:        (If  allowable) 

I.      total  Federal   JTHrffg  Bffguaafcad.-  Show  total   of  lines  8   through  10. 
a^^CTION  B  -   Coat  Sharing/Hatching  Summary 

Indicate  the  actual  rate  and  amount  of  coat  sharing/matching  when 
there  ia  a  coat  aharing/matching  requirement.      Almo  Include  percentage 
of  total  project  coat  and  indicate  source  of  coat  aharing/matching 
funds,   i.e.   other  Federal   source  or  other  Non-Federal  source. 


11)27:  PLBASB  INCLVDB  A  DBTAILED  COST  ANALYSIS  OF  EACH  LINB  ITSM. 


X 
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Appendix  C 

Review  Guide  for  State  Incumbent  Worker  System  Building  Proposals 


State: 


Regional  Contact:. 


Regional  Review  Completed  by: 
Date: 


Content 


Does  the  proposal  contain  the 
name  of  the  Stale  aid  the  name 
of  a  contact  person? 


Does  the  proposal  contain  the 
signature  of  the  Governor  or  the 
Authorized  Designee? 


Does  the  proposal  contain  the 
dtfe  of  sidmiission? 


Does  die  proposal  contain  the 
time  period  covered? 


Has  die  proposed  been 
coordinaied  widi  die  State  JTPA 
liaison? 


OVERVIEW 


Does  die  proposal  describe  the 
Stale's  current  activities  in  the 
incumbent  worker  field? 


Does  the  proposal  describe  die 
State's  goals  for  diis  effort? 


STRATEGY  FOR 
STATEWIDE  EFFORTS 


Does  dK  proposal  describe  what 
will  be  necessary  for  a  broad- 
based  strategy  Statewide  for 
incumbent  worker  training,  how 
much  this  effort  will  cost,  and 
what  fimds  have  already  been 
committed  to  diis  effort? 


Does  die  proposal  describe  how 
diis  effort  will  include  planning 
for  the  selection  of 
organizations,  fimis,  or  sectors 
to  participate  in  incumbent 
worker  activities  and  who  will 
represent  them  in  the  planning 
and  implementation  processes? 


Yes 


No 


Remariu 
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Review  Guide  page  2 
State 

Content 

Yes 

No 

Remarks 

STAKEHOLDERS  TO  BE 
TARGEIED 

Does  the  piDposal  identify  the 
organizations  in  the  State  which 
are  already  working  on 
incumbent  worker  training? 

Does  the  proposal  describe  what 
stakeholders  will  be  included  in 
ttie  planning  process  and  their 
relevance  to  this  effort? 

• 

- 

NEEDS  FOR  INCUMBENT 
WORKER  TRAINING 

Does  the  proposal  describe  what 
already  exists  in  the  area  of 
privately-fimded  and  publicly- 
funded  efforts  and  what 
organizations  are  already 
working  together  on  this  effort? 
Does  the  proposal  describe  bow 
these  needs  were  determined? 

Does  the  proposal  describe  the 
goals  for  the  planning  effort  in 
the  area  of  need  identification? 
Are  training  needs  documented? 
Does  the  proposal  indicate  who 
will  be  eligible  for  dx  training? 

• 

• 

TRAINING  PROVIDERS 

■                                                                 ^                - 

Does  the  proposal  identify 
potential  issues  related  to 
selection  of  training  providers 
and  does  it  describe  how  the 
plan  will  address  these  issues? 

OUTCOME  GOALS 

Does  the  proposal  address  how 
specific  outcome  goals  for 
incumbem  worker  training  will 
be  determined  and  how 
achievement  of  goals  will  be 
measured? 

MANAGEMENT  OF  . 
PROJECTS 

( 

Does  the  proposal  describe  how 
the  project  will  be  managed, 
widi  the  name  of  die  project 
manager  and  the  organization? 
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Review  Guide  page  3 
State 

Content 

Yes 

No 

Remaiics 

Does  the  proposal  address  how 
the  planning  activity  will  address 
the  management  of  prospective 
incumbent  wofker  training 
projects? 

BUDGET 

Does  the  proposal  describe  how 
much  money  is  budgeted  for  diis 
effort,  including  specific  line 
items  as  contained  in  standard 
fbmi424A? 

- 

Does  the  proposal  describe  each 
line  item,  with  the  basis  for  each 
cost?  Does  the  proposal  identify 
any  non-system  building  grant 
funds  devoted  to  the  effort? 

• 

TIME  LINE 

Does  the  proposal  describe 
which  activities  will  take  place 
during  the  project's  period  of 
performance  to  complete  the 
State  plan? 

-- 

EVALUATION 

Does  the  proposal  describe  how 
diis  demonstration  project  will 
be  evaluated? 

ADDITIONAL 
INFORMATION 

- 

Does  the  proposal  provide  any 
additional  information  to  explain 
the  State's  plan  for  Incumbent 
Worker  Training? 

(FR  Doc.  98-33169  Filed  12-14-98;  8:45  am) 
BILUNG  CODE  4S10-30-C 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Job  Training  Partnerslilp  Act  and 
Woikforce  InvMtment  Act;  Migrant  and 
Seiaonal  Farmworker  Employment 
and  Training  Advisory  Committer, 
Notice  of  Meeting 

P^uant  to  section  10(a)(2)  of  the 
Feikbral  Advisory  Committee  Act  (Pub. 
L.  92-463)  as  amended,  notice  is  hereby 
given  of  the  scheduled  meeting  of  the 
Mijarant  and  Seasonal  Farmworker 
EnAloyment  and  Training  Advisory 
Committee. 

T^me  and  Date:  The  meeting  will  begin  at 
9:ob  a.m.  on  January  7, 1999,  and  continue 
uniit  approximately  4:30  p.m.,  and  will 
teomvene  at  9:00  a.m.  on  January  8, 1999, 
and  adjourn  at  close  of  business  that  day. 
Time  is  reserved  from  3:00  to  4:30  p.m.  on 
January  7, 1999  for  participation  and 
presentations  by  members  of  the  public. 
Place:  U.S.  Department  of  Labor,  200 
Cotvtitution  Avenue  NW,  Frances  Perkins 
Biulding,  Room  North  3437-A  &  B, 
Washington,  DC  20210. 

Status:  The  meeting  will  be  open  to  the 
piMic.  Persons  with  disabilities,  who  need 
special  accommodations  should  contact  the 
tel^hone  number  provided  below  no  less 
than  ten  days  before  the  meeting. 

\latters  to  be  Considered:  The  agenda  will 
fo<  :i  IS  on  the  following  topics: 
'      •  Brief  report  of  meeting  of  November  5  & 
6,  1998. 

»  Report  from  the  workgroup  on 
re]  p  ilations  for  the  Workforce  Investment  Act, 

»  Report  6t}m  the  workgroup  on  youth 
pi  a  grams, 

»  Report  from  the  workgroup  on 
pc  I  Formance  standards. 

f  or  Further  Information  Contact:  Alicia 
F«  I  nandez-Mott,  Chief,  Division  of  Migrant 
ar  ( I  Seasonal  Farmworker  Programs,  Office  of 
Ni  I'  ional  Programs,  Employment  and 
Twining  Administration,  Room  N-4641,  200 
Constitution  Ave.,  NW,  Washington,  DC 
20J10.  Telephone:  (202)  219-5500. 

j^igned  at  Washington,  DC,  this  8th  day  of 
D^ember,  1998. 
a|^  W.  Goddard. 
Director.  Office  of  National  Programs, 
Employment  and  Training  Administration. 
[i\i  Doc.  98-33187  Filed  12-14-98;  8:45  am] 
WLimO  CODE  4510-30-M 


NATIONAL  CAPITAL  PLANNING 
COMMISSION 

Prince  Georges  County,  Maryland; 
Mbced-Use  Waterfront  Destination 
Resort;  Meeting 

A  E  ENCY:  National  Capital  Planning 
C  ( immission. 

ACTION:  Proposed  construction  of  a 
Mixed-Use  Waterfront  Destination 


Resort  in  Prince  Georges  County, 
K4aryland;  Public  Meeting  to  receive 
comments  on  draft  environmental 
impact  statement. 

SUMMARY:  The  National  Capital  Planning 
Commission  (NCPC)  has  prepared  a 
Draft  Environmental  Impact  Statement 
(DEIS)  on  the  construction  and 
operation  of  the  proposed  National 
Harbor  project  in  accordance  with 
Section  102(2)(c)  of  the  Environmental 
Policy  Act  of  1969,  the  National  Historic 
Preservation  Act  (NHPA)  of  1966,  and 
the  Environmental  PoUcies  and 
Procedures  implemented  by  NCPC.  As 
the  lead  federal  agency  for  the 
preparation  and  completion  of  the  draft 
and  final  EIS,  NCPC  announces  its 
intent  to  conduct  a  public  meeting  to 
receive  comments  on  the  DEIS  at  the 
following  date  and  time.  Wednesday, 
January  20, 1999  at  7:00  p.m.;  Oxon  Hill 
High  School.  6701  Leyte  Drive.  Oxon 
Hill.  Maryland. 

In  the  event  of  inclement  weather,  the 
meeting  will  be  held  on  Wednesday, 
January  27, 1999  at  the  same  time  and 
place.  The  purpose  of  the  pubUc 
meeting  is  to  afford  all  interested 
persons  the  opportunity  to  present  their 
views  regarding  the  information 
presented  in  the  DEIS. 
SUPPLEMENTAL  INFORMATION:  The 
National  Harbor  resort  development  is 
proposed  to  be  built  on  two  parcels 
totaling  533.9  acres  in  Prince  Georges 
Coimty  just  south  of  the  Capital  Beltway 
(I-95/I-495)  between  the  Woodrow 
Wilson  Memorial  Bridge  and  the 
Beltway  interchange  at  Indian  Head 
Highway  (Maryland  Route  210). 
Approximately  241  acres  of  the  site 
consists  of  land  imder  Smoot  Bay  in  the 
Potomac  River.  The  development  would 
include  hotels,  restaurants,  retail  and 
entertainment  facilities,  office  space, 
and  a  visitor's  center,  as  well  as 
associated  vehicular  transportation  and 
parking  faciUties.  pedestrian  walkways, 
and  other  infrastructure  improvements. 
On  December  11,  1998.  the  DEIS  will 
be  available  at  the  offices  of  the  National 
Capital  Planning  Commission  and  at  the 
Prince  Georges  County  Branch  Library 
at  6200  Oxon  Hill  Road.  Oxon  Hill, 
Maryland.  Additional  information  about 
the  National  Harbor  DEIS  may  be  foimd 
on  the  World  Wide  Web  site  at  http:// 
www.ncpc.gov/today.html.  The  public 
meeting  will  begin  with  a  short  formal 
presentation  and  will  then  be  open  to 
the  public  for  comments  on  the  DEIS.  In 
an  effort  to  accommodate  those  who 
wish  to  speak,  the  following  procedures 

will  be  followed: 
•  Upon  entering  the  meeting,  every 

individual  who  wishes  to  speak  mubt 

sign  up  and  include  his/her  name 


(clearly  written)  and  official  home 
maiUng  address.  A  speaker's  Ust  will  be 
created  and  speakers  will  be  called  in 
the  order  of  sign-up.  No  sign-ups  will  be 
accepted  after  8:00  p.m. 

•  Advance  sign-up  is  available  by 
calling  NCPC  at  (202)  482-7251. 

•  Group  representatives  presenting 
formally  adopted  positions  of  their 
group  and  elected  officials  may  speak 
for  five  (5)  minutes.  Individuals  may 
speak  for  three  minutes.  In  the  interest 
of  fairness,  no  time  extensions  will  be 
allowed.  All  comments  should  address 
the  content  of  the  DEIS.  It  is  expected 
that  all  attendees  will  be  courteous  and 
respectful  of  the  views  of  others, 

Written  comments  will  also  be 
accepted  through  February  1, 1999.  and 
will  receive  the  same  weight  as 
comments  made  at  the  public  meeting. 
All  such  comments  should  be  addressed 
to:  National  Capital  Plaiming 
Commission.  Attention:  Eugene  Keller. 
801  Pennsylvania  Avenue.  N.W..  Suite 
301.  Washington.  D.C.  20576. 

Comments  may  also  be  sent  by  e-mail 
to  eugene0ncpc.gov. 

All  comments  will  be  fully  considered 
in  the  preparation  of  the  final  EIS.  That 
document  will  become  available  on  or 
about  February  26. 1999. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Eugene  Keller.  National  Capital 
Planning  Commission.  (202)  482-7251. 
Sandra  Shapiro. 

General  Counsel,  National  Capital  Planning 
Commission. 

|FR  Doc.  98-33200  Filed  12-14-98;  8:45  am) 
HUMO  COW  7S01-M-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  10:00  a.m..  Thursday. 

December  17, 1998. 

PLACE:  Board  Room,  7th  Floor.  Room 

7047. 1775  Duke  Street.  Alexandria.  VA 

22314-3428. 

STATUS:  Open.  * 

MATTERS  TO  BE  CONSIDERED: 

1.  Request  fi-om  a  Federal  Credit 
Union  to  Expand  its  Community 
Charter. 

2.  Request  from  a  Federal  Credit 
Union  to  Merge  and  Convert  Insurance. 

3.  Appeal  from  a  Federal  Credit  Union 
of  Regional  Director's  Denial  of  a 
Community  Charter. 

4.  Request  from  a  State  Chartered 
Corporate  Credit  Union  to  Convert  to  a 
Federally  Chartered  Corporate  Credit 
Union. 

5.  Community  Development 
Revolving  Loan  Program  for  Credit 
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Unions:  Notice  of  Applications  for 
Participation  and  Interest  Rate  for 
Loans. 

6.  Proposed  Small  Credit  Union 
Program. 

7.  Proposed  Small  Credit  Union 
Program,  and  Reconsideration  of  Six 
Additional  FTEs. 

8.  Proposed  Rule:  New  Part  715  and 
Amendments  to  Part  741,  NCUA's  Rules 
and  Regulations,  Su{)ervisory 
Committee  Responsibilities  and 
Financial  Statement  and  Audit 
Requirements. 

9.  Proposed  Rule:  Amendments  to 
Sections  701.20,  713,  and  741.201, 
NCUA's  Rules  and  Regulations,  Fidelity 
Bond  Regulation. 

10.  Proposed  Rule:  Amendments  to 
Section  701.30,  NCUA's  Rules  and 
Regulations,  Safe  Deposit  Box  Service. 

11.  Notice  and  Request  for  Comments: 
Federal  Credit  Union  Bylaws. 

12.  Final  Ride:  Amendments  to 
Section  701.23,  NCUA's  Rules  and 
Regulations,  Purchase,  Sale  and  Pledge 
of  Eligible  Obligations. 

13.  Interim  Final  Rule:  Part  707, 
NCUA's  Rules  and  Regulations,  Truth  in 
Savings. 

14.  Final  Rule:  Amendment  to  Section 
701.21(g),  NCUA's  Rules  and 
Regulations,  Nonmember  Assumption  of 
Real  Estate  Loans. 

15.  Final  Rule:  Chartering  and  Field  of 
Membership  Policies. 

16.  Delegations  of  Authority: 
Chartering  and  Field  of  Membership. 
RECESS:  12:30  p.m. 

TIME  AND  DATE:  1:30  p.m.,  Thursday, 

December  17, 1998. 

PLACE:  Board  Room,  7th  Floor,  Room 

7047, 1775  Duke  Su«et,  Alexandria.  VA 

22314-3428. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Administrative  Action  under 
Section  208  of  the  Federal  Credit  Union 
Act.  Closed  pursuant  to  exemptions  (8), 
(9)(A)(ii),  and  (9){B). 

2.  Administrative  Action  under 
Section  206  of  the  Federal  Credit  Union 
Act.  Closed  pursuant  to  exemption  (8). 

3.  Administrative  Action  under 
Sections  206,  208,  and  306  of  the 
Federal  Credit  Union  Act.  Closed 
pursuant  to  exemptions  (8),  {9)(A)(ii), 
and  (9)(B). 

4.  Administrative  Action  under  Part 
703  of  NCUA's  Rules  and  Regulations. 
Closed  piu^uant  to  exemptions  (8) 
(9)(A)(ii),  and  (9)(B). 

5.  Administrative  Action  imder 
Section  206  of  the  Federal  Credit  Union 
Act.  Closed  pursuant  to  exemptions  (5), 
(7),  (8).  and  (10). 

6.  Two  (2)  Personnel  Actions.  Closed 
pursuant  to  exemptions  (2)  and  (6). 


FOR  FURTHER  INFORMATION  CONTACT! 

Becky  Baker,  Secretary  of  the  Board, 

Telephone  (703)  518-6394. 

Becky  Baker, 

Secretary  of  the  Board. 

[FR  Doc.  9a-33251  Filed  12-10-98;  5:04  pm) 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
Partnership  Advisory  Panel 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  two  meetings  of  the 
Partnership  Advisory  Panel  (State 
Partnership  Agreements  Section  1  and 
Section  2),  to  the  National  Coimcil  on 
the  Arts  will  be  held  on  January  14-15, 
1999  (Section  1),  and  January  21-22, 
1999  (Section  2).  The  panels  will  meet  ' 
from  9:00  a.m.  to  5:30  p.m.  on  January 
14  and  January  21,  and  from  9:00  a.m. 
to '5:00  p.m.  on  January  15  and  January 
22,  in  Room  730  at  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue,  NW, 
Washington,  DC,  20506. 

These  meetings  will  be  open  to  the 
public  on  a  space  available  basis.  Topics 
will  include  review  of  State  Partnership 
Agreement  applications  and  discussion 
of  guidelines  and  policy  issues. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  pubUc,  and,  if 
time  allow,  may  be  permitted  to 
participate  in  the  panel's  discussions  at 
the  discretion  of  the  panel  chairman  and 
with  the  approval  of  the  full-time 
Federal  employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
OfBce  of  AccessAbility,  National 
Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20506,  202/682-5532.  TDY-TDD 
202/682-5496,  at  least  seven  (7)  days 
prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  fitjm  Ms. 
Kathy  Plowitz-Worden,  Office  of 
Guidelines  &  Panel  Operations,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5691. 

Dated:  December  9, 1998. 
Kathy  Plowitz-Worden, 
Panel  Coordinator,  Panel  Operations. 
National  Endowment  for  the  Arts. 
(FR  Doc.  98-33193  Filed  12-14-98;  8:45  amj 
BIUJNQ  CODE  7537-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  OMB  and  soHcitation  of 
public  comment. 

SUMMARY:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 
INFORMATION  PERTAINING  TO  THE 
REQUIREMENT  TO  BE  SUBMITTED: 

1.  The  title  of  the  information 
collection:  10  CFR  Part  20  Standards  for 
Protection  Against  Radiation. 

2.  Current  OMB  Approval  Number: 
3150-0014. 

3.  How  often  the  collection  is 
required:  Annually  for  most  reports;  at 
license  termination  for  reports  dealing 
with  decommissioning. 

4.  Who  is  required  or  asked  to  report: 
NRC  licensees,  including  those 
requesting  license  termination. 

5.  The  number  of  annual  responses: 
The  total  annual  number  of  NRC 
licensees  responding  to  this  requirement 
by  either  reporting  or  recordkeeping  is 
5939. 

6.  The  number  of  hours  needed 
armually  to  complete  the  requirement  or 
request:  165,498  (approximately  28 
hours  per  licensee). 

7.  Abstract:  10  CFR  Part  20  estabUshes 
standards  for  protection  against  ionizing 
radiation  resulting  frt>m  activities 
conducted  under  licenses  issued  by  the 
NRC.  These  standards  require  the 
establishment  of  radiation  protection 
programs,  maintenance  of  radiation 
records,  recording  of  radiation  received 
by  workers,  reporting  of  incidents 
which  could  cause  exposing  to 
radiation,  submittal  of  an  annual  report 
to  NRC  of  the  results  of  individual 
moiutoring,  and  submittal  of  license 
termination  information.  These 
mandatory  requirements  are  needed  to 
protect  occupationally  exposed 
individuals  from  undue  risks  of 
excessive  exposure  to  ionizing  radiation 
and  to  protect  the  health  and  safety  of 
the  public. 

Submit,  by  February  16, 1999, 
comments  that  address  the  following 
questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 
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Is  the  burden  estimate  accurate? 

Is  there  a  way  to  enhance  the 
qivAity,  utility,  and  clarity  of  the 
information  to  be  collected? 

ill  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
st^^ment  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room, 
2120  L  Street.  NW,  (Lower  Level), 
WEshington,  DC.  OMB  clearance 
recfuests  are  available  at  the  NRC 
worldwide  web  site  (http:// 
wWw.nrc.gov/NRC/NEWS/OMB/ 
index.html)  under  the  FedWorld 
cpUection  link  on  the  home  page  tool 
b^ij.  The  document  will  be  available  on 
thie  NRC  home  page  site  for  60  days  after 

signature  date  of  this  notice. 

omments  and  questions  may  be 

cted  to  the  NRC  Clearance  Officer, 
^nda  Jo.  Shelton,  U.S.  Nuclear 

,  Jatory  Commission,  T-6  F33, 
..,-shington,  DC,  20555-0001,  or  by 
telephone  at  (301)  415-7233,  or  by 
Intbmet  electronic  mail  at 
BJSieNRC.GOV. 

lOated  at  Rockville,  Maryland,  this  9th  day 
o^t)ecember,  1998. 

{For  the  U.S.  Nuclear  Regulatory 
Q>lnmi8sion. 
Branda  Jo.  Siehoii, 

N  BC  Clearance  Officer.  Office  of  the  Chief 
Information  Officer. 
[PR  Doc.  9S-33203  Filed  12-14-98;  8:45  am) 

H  L  LMQ  CODE  7S«e-01-P 


EAR  REGULATORY 
IMISSION 

No.  030-05798,  License  No.  34- 
1 

SJhelweil  Services,  Inc..  Hebron,  Ohio: 
Notice  of  Public  Meeting  and 
Opportunity  for  a  Hearing  Regarding 
Pinoposed  License  Termination 

Background:  In  a  letter  dated  January 
la.  1998,  Shelwell  Services  Inc. 

lelwell)  requested  the  termination  of 
iroduct  material  License  No.  34- 
i45-01.  The  Shelwell  fadUty  is 
-,^ated  at  645  East  Main  Street,  Hebron, 
phio.  Shelwell  is  licensed  to  use  sealed 
sources  and  unsealed  radioactive 
cp^terial  in  well  logging  and  tracer 
:Udies  of  oil  and  gas  wells.  In 
iptember  1983,  the  Ucensee 
identally  drilled  into  a  2-curie 
ium-137  sealed  soiurce,  which  caused 
.  spread  of  radioactive  contamination*. 
^.  te  site  was  substantially 
c  ( contaminated  following  the  1983 
i  1  ddent.  The  licensee  has  recently 


completed  additional  decontamination, 
and  reported  that  the  site  will  be  ready 
for  release  for  unrestricted  use  when 
some  stored  sealed  sources  and  a  small 
amoimt  of  containerized  radioactive 
waste  are  removed  from  the  site.  Copies 
of  the  licensee's  termination  request  and 
related  correspondence  are  available  for 
review  and  copying  for  a  fee  at  the 
NRC's  Region  m  office  at  801 
Warrenville  Road,  Lisle,  IL  60532-4351. 
The  Nuclear  Regulatory  Commission 
(NRC)  staff  will  approve  termination  of 
the  license,  if  the  staff  determines  that 
the  site  has  been  adequately 
decontaminated,  and  that  the  site  is 
suitable  for  release  for  imrestricted  use 
in  accordance  with  10  CFR  30.36;  10 
CFR  Part  20,  Subpart  E;  and  other 
appUcable  requirements.  If  the  staff 
determines  that  portions  of  the  site  have 
been  adequately  decontaminated,  but 
the  stored  sealed  sources  or  waste  have 
not  been  removed  from  the  site,  then  the 
license  may  be  amended  to  release  the 
decontaminated  portions  of  the  site  for 
imrestricted  use,  and  a  decision  made 
on  termination  at  a  later  date,  when  the 
stored  sotirces  and  waste  have  been 
removed  from  the  site. 

The  NRC  staff  is  also  preparing  an 
environmental  assessment  of  Shelwell's 
license  termination  request.  The  final 
findings  of  the  assessment  will  be 
published  in  a  future  Federal  Register 
notice,  prior  to  the  staffs  decision  on 
Shelwell's  license  termination  request. 

Notice  of  Public  Meeting:  Prior  to 
acting  upon  the  license  termination 
request,  the  NRC  staff  plans  to  hold  a 
pubUc  meeting  to  discuss  the  request, 
receive  comments,  and  answer 
questions  from  the  public.  The  meeting 
will  be  held  at  the  Hobday  Inn,  733 
Hebron  Road,  in  Heath,  Ohio,  on 
January  13, 1999,  at  7:00  p.m. 

Opportunity  for  a  Hearing:  The  NRC 
hereby  provides  notice  that  this  is  a 
proceeding  on  an  application  for  license 
termination  falling  within  the  scope  of 
Subpart  L,  Informal  Hearing  Procedures 
for  Adjudications  in  Materials  Licensing 
Proceedings,  of  NRC's  rules  and  practice 
for  domestic  licensing  proceedings  in  10 
CFR  Part  2.  Pursuant  to  §  2.1205(a),  any 
person  whose  interest  may  be  affected 
by  this  proceeding  may  file  a  request  for 
a  hearing  in  accordance  with 
§  2.1205(d).  A  request  for  a  hearing  must 
be  filed  within  thirty  (30)  days  of  die 
date  of  publication  of  this  Federal 
Rmster  notice. 

The  request  for  a  hearing  must  be 
filed  with  the  Office  of  the  Secretary 
either: 

1.  By  delivery  to  the  Rulemakings  and 
Adjudications  Staff,  Office  of  the 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  One  White  Flint  North, 


11555  Rockville  Pike,  Rockville,  MD 
20852-2738,  between  7:45  am  and  4:15 
pm.  Federal  workdays;  or 

2.  By  mail  or  telegram  addressed  to 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  Attention:  Rulemakings  and 
Adjudications  Staff. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  Part 
2  of  the  NRC's  regulations,  a  request  for 
a  hearing  filed  by  a  person  other  than 
an  applicant  must  describe  in  detail: 

1.  The  interest  of  the  requestor  in  the 
proceeding; 

2.  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §  2.1205(h); 

3.  The  requestor's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

4.  The  circumstances  establishing  that 
the  request  for  a  hearing  is  timely  in 
accordance  with  §  2.1205(d). 

In  accordance  with  10  CFR 
§  2.1205(f),  each  request  for  a  hearing 
must  also  be  served,  by  deUvering  it 
personally  or  by  mail,  to: 

1.  The  applicant,  Shelwell  Services, 

.  Inc.,  447  Lakeshore  Drive  West,  Hebron, 
Ohio  43025,  Attention:  Mr.  Clyde 
Shelton,  and 

2.  The  NRC  staff,  by  deUvery  to  the 
Executive  Director  for  Operations,  U.S. 
Nuclear  Regulatory  Commission,  One 
White  FUnt  North,  11555  Rockville 
Pike,  Rockville,  MD  20852-2738. 
between  7:45  am  and  4:15  pm.  Federal 
workdays,  or  by  mail,  addressed  to  the 
Executive  Director  for  Operations,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001. 

For  Further  Information  Contact:  Mr. 
George  M.  McCann,  U.S.  Nuclear 
Regulatory  Commission,  Region  ID,  801 
Warrenville  Road,  Lisle,  IL,  60532- 
4351.  Telephone:  (630)  829-9856. 

Dated  at  Rockville,  Maryland,  this  9th  day 
of  December,  1998. 

For  the  U.S.  Nuclear  Regulatory 
Commission.  ^ 

)ohn  W.N.  Hk^, 

Chief  Low-Level  Waste  and  Decommissioning 
Projects  Branch,  Division  of  Waste 
Idanagement,  Office  of  Nuclear  Material 
Safety  and  Safeguards. 

IFR  Doc.  98-33201  Filed  12-14-98;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMSSION 

[Doefctt  70-7001] 

NotiM  of  Amandm«nt  to  CartMcatB  of 
Complianco  QDP-1  For  the  U.S. 
EnrlchmMrt  Corporation  Paducah 
0— ecus  Diffusion  Plant,  Paducah, 
Kantucky 

The  Director,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  has 
made  a  determination  that  the  following 
amendment  request  is  not  significant  in 
accordance  with  10  CFR  76.45.  In 
making  that  determination,  the  staff 
concluded  that:  (1)  there  is  no  change  in 
the  types  or  significant  increase  in  the 
amounts  of  any  effluents  that  may  be 
released  offsite;  (2)  there  is  no 
significant  increase  in  individual  or 
cumulative  occupational  radiation 
exposure:  (3)  there  is  no  significant 
construction  impact;  (4)  there  is  no 
significant  increase  in  the  potential  for, 
or  radiological  or  chemical 
consequences  from,  previously  analyzed 
accidents;  (5)  the  proposed  changes  do 
not  result  in  the  possibility  of  a  new  or 
different  kind  of  accident;  (6)  there  is  no 
significant  reduction  in  any  margin  of 
safety;  and  (7)  the  proposed  changes 
will  not  result  in  an  overall  decrease  in 
the  effectiveness  of  the  plant's  safety, 
safeguards  or  security  programs.  The 
basis  for  this  determination  for  the 
amendment  request  is  shown  below. 

The  NRC  staff  has  reviewed  the 
certificate  amendment  application  and 
concluded  that  it  provides  reasonable 
assurance  of  adequate  safety,  safeguards, 
and  security,  and  comphance  with  NRC 
requirements.  Therefore,  the  Director, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  is  prepared  to  issue  an 
amendment  to  the  Certificate  of 
Compliance  for  the  Paducah  Gaseous 
Diffusion  Plant.  The  staff  has  prepared 
a  Compliance  Evaluation  Report  which 
provides  details  of  the  staffs  evaluation. 

The  NRC  staff  has  determined  that 
this  amendment  satisfies  the  criteria  for 
a  categorical  exclusion  in  accordance 
with  10  CFR  51.22(c)(19).  Therefore, 
pursuant  to  10  CFR  51.22(b),  no 
environmental  impact  statement  or 
environmental  assessment  need  be 
prepared  for  this  amendment. 

USEC  or  any  person  whose  interest 
may  be  affected  may  file  a  petition,  not 
exceeding  30  pages,  requesting  review 
of  the  Director's  Decision.  The  petition 
must  be  filed  with  the  Commission  not 
later  than  15  days  after  publication  of 
this  Federal  Register  Notice.  A  petition 
for  review  of  the  Director's  Decision 
shall  set  forth  with  particularity  the 
interest  of  the  petitioner  and  how  that 
interest  may  be  affected  by  the  resiJts  of 
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the  decision.  The  petition  should 
specifically  explain  the  reasons  why 
review  of  the  Decision  should  be 
permitted  with  particular  reference  to 
the  following  factors:  (1)  the  interest  of 
the  petitioner;  (2)  how  that  interest  may 
be  affected  by  the  Decision,  including 
the  reasons  why  the  petitioner  should 
be  permitted  a  review  of  the  Decision; 
and  (3)  the  petitioner's  areas  of  concern 
about  the  activity  that  is  the  subject 
matter  of  the  Decision.  Any  person 
described  in  this  paragraph  (USEC  or 
any  person  who  filed  a  petition)  may 
file  a  response  to  any  petition  for 
review,  not  to  exceed  30  pages,  within 
10  days  after  filing  of  the  petition.  If  no 
petition  is  received  within  the 
designated  15-day  period,  the  Director 
will  issue  the  final  amendment  to  the 
Certificate  of  Compliance  without 
further  delay.  If  a  petition  for  review  is 
received,  the  decision  on  the 
amendment  application  will  become 
final  in  60  days,  imless  the  Commission 
grants  the  petition  for  review  or 
otherwise  acts  within  60  days  after 
publication  of  this  Federal  Register 
Notice. 

A  petition  for  review  must  be  filed 
with  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001.  Attention:  Rulemakings 
and  Adjudications  Staff,  or  may  be 
delivered  to  the  Commission's  Public 
Document  Room,  the  Gehnan  Building. 
2120  L  Street.  NW,  Washington.  DC,  by 
the  above  date. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  and  (2)  the  Commission's 
Compliance  Evaluation  Report.  These 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW.  Washington,  DC,  and  at  the 
Local  Public  Document  Room. 
Date  of  amendment  request: 
November  5. 1998. 

Brief  description  of  amendment:  The 
amendment  proposes  to  change  the 
completion  dates  for  Comphance  Plan 
Issues  46  and  50.  The  completion  dates 
are  being  changed  from  December  15, 
1998.  to  January  18,  2000.  These  issues 
require  plant  modifications  to  ensure 
that  the  criticafity  accident  alarm 
system  (CAAS)  alarm  horns  are  capable 
of  being  heard  throughout  the  affected 
areas  of  the  process  buildings  and  to 
provide  CAAS  alarm  horns  for  those 
unalarmed  facilities  within  the 
evacuation  area  of  other  buildings. 
USEC  will  provide  alternative  means  of 
personnel  notification  in  the  event  of  a 
CAAS  alarm.  The  amendment  also 
proposes  criteria  for  determining 
audibility  of  the  CAAS  alarm  horns. 


Basis  for  finding  of  no  significance:  1. 
The  proposed  amendment  will  not 
result  in  a  change  in  the  types  or  < 

significant  increase  in  the  amounts  of 
any  effluents  that  may  be  released 
offeite. 

The  proposed  changes  to  the 
Comphance  Plan  completion  dates  and 
the  addition  of  criteria  for  determining 
alarm  horn  audibility  will  have  no  effect 
on  the  generation  or  disposition  of 
effluents.  Therefore,  the  proposed 
changes  will  not  result  in  a  change  to 
the  types  or  amount  of  effluents  that 
may  he  released  offsite. 

2.  The  proposed  amendment  will  not 
result  in  a  significant  increase  in 
individual  or  ciunulative  occupational 
radiation  exposure. 

The  CAAS  does  not  prevent 
criticality,  therefore,  the  possibility  of  a 
criticaUty  occurring  is  not  increased. 
However,  in  the  unlikely  event  a 
CriticaUty  did  occur,  the  personnel 
notification  might  not  be  as  prompt  as 
relying  on  the  CAAS  horns.  Therefore, 
the  potential  radiation  exposure  for  an 
individual  could  be  higher  because  the 
individual  remained  in  the  area  for  a 
longer  period  of  time.  This  slight  chance 
for  increased  exposure  is  not  considered 
to  be  significant.  The  proposed  changes 
will  not  significantly  increase  any 
exposure  to  radiation  due  to  normal 
operations.  Therefore,  the  changes  will 
not  result  in  a  significant  increase  in 
individual  or  ciunulative  occupational 
radiation  exposure. 

3.  The  proposed  amendment  will  not 
result  in  a  significant  construction 
iinpact. 

The  proposed  changes  will  not  result 
in  any  building  construction,  therefore, 
there  will  be  no  construction  impacts. 

4.  The  proposed  amendment  will  not 
result  in  a  significant  increase  in  the 
potential  for,  or  radiological  or  chemical 
consequences  bom.  previously  analyzed 
accidents. 

The  CAAS  system  is  not  involved  in 
any  precursor  to  an  evaluated  accident. 
Extension  of  the  completion  dates  for 
the  modifications  to  improve  CAAS 
audibility  has  no  effect  on  the 
probability  of  occiurence  of  a  criticality 
accident.  The  consequences  of  a 
potential  criticafity  accident  will  not  be 
significantly  increased  since  the  ability 
of  the  CAAS  to  detect  a  criticahty  is 
unchanged  and  the  compensatory 
measiares  currently  in  place  will  remain 
in  place  until  the  modifications  are 
completed.  It  is  possible  that  personnel 
exposure  could  be  slightly  increased 
due  to  possible  short  delays  in 
personnel  notification.  The  addition  of 
acceptance  criteria  for  subjectively 
measuring  audibiUty  will  not  alter 
either  the  probabiUty  or  the 


con^uences.  Therefore,  these  changes 
wilf  tiot  significantly  increase  the 
pro^bility  of  occurrence  or 
consequence  of  any  postulated  accident 
currently  identified  in  the  safety 
analysis  report. 

5;  The  proposed  amendment  will  not 
resiih  in  the  possibility  of  a  new  or 
different  kind  of  accident. 

The  CAAS  is  used  to  mitigate  the 
coinequences  of  a  criticality  accident. 
The  proposed  changes  do  not  introduce 
any  new  or  different  accidents  than 
tho^  previously  analyzed.  Therefore, 
the  proposed  changes  will  not  create  the 
possibility  of  a  new  or  different  type  of 
equijpment  malfunction  or  a  new  or 
dimrent  type  of  accident. 

q.lThe  proposed  amendment  will  not 
result  in  a  significant  reduction  in  any 
martin  of  safety. 

Toe  proposed  changes  to  the 
completion  dates  for  the  CAAS 
mo  difications  extend  the  period  for 
having  areas  of  the  plant  not  covered  by 
the  audible  alarm  horn,  however,  the 
conipensatory  measures  provided  in 
Compliance  Plan  Issues  46  and  50  will 
rei^in  in  place.  These  include  use  of 
building  howlers  for  the  process 
biiiUings  and  the  use  of  radios  in  , 
unharmed  buildings.  These  measures 
will  provide  adequate  notification  in  the 
evmt  of  a  criticahty  accident.  The 
proposed  acceptance  criteria  for 
determining  audibility  provide  a 
subjective  means  for  ensuring 
au  ability.  Therefore,  the  changes  do  not 
result  in  a  significant  decrease  in  the 
maj^ins  of  safety. 

Tf  The  proposed  amendment  will  not 
reSiklt  in  an  overall  decrease  in  the 
e^Blctiveness  of  the  plant's  safety. 
'  guards  or  security  pn^rams. 
he  proposed  changes  dfo  not  change 
tho  [safeguards  or  security  programs.  The 
C/  l]\S  audibility  acceptance  criteria 
provide  a  subjective  means  of 
determining  audibility  and  may 
improve  the  effectiveness  of  the  safety 
program.  The  continued  use  of 
alwmative  methods  of  notification  for 
thU  CAAS  alarms  (building  howlers  and 
ra^os)  due  to  the  extension  of  the 
completion  dates  for  Compliance  Plan 
Is9«es  46  and  50  will  ensure  that 
p^onnel  are  promptly  notified  of 
CAAS  alarms.  Therefore,  the  overall 
iveness  of  the  safety,  safeguards, 
[  security  programs  is  not  decreased. 
'ffective  date:  The  amendment  to 
tificate  of  Compliance  GDP-1 
^i^omes  effective  immediately  after 
beihg  signed  by  the  Director,  Office  of 
N  iclear  Material  Safety  and  Safeguards. 
Certificate  of  Compliance  No.  GDP-1: 
A  Qendment  will  revise  Compliance 
Plkn  Issues  46  and  50  to  reflect  the  new 
completion  dates  of  January  18.  2000. 


The  amendment  will  also  add 
acceptance  criteria  for  determining 
CAAS  alarm  hom  audibility. 

Local  Public  Document  Room 
location:  Paducah  Public  Library.  555 
Washington  Street.  Paducah.  Kentucky 
42003. 

Dated  at  Rockville.  Maryland,  this  7th  day 
of  December,  1998. 

For  the  Nuclear  Regulatory  Conunission. 
Carl  I.  Papeiiello, 

Director,  Office  of  Nuclear  Material  Safety 
and  Safeguards. 
(FR  Doc.  98-33204  Filed  12-14-98;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

pocket  70-7001] 

Notice  of  Amendment  to  Certiflcate  of 
Compliance  QDP-1  for  the  U.S. 
Enrichment  Corporation  (Paducah 
Qaeeous  Difhjsion  Plant),  Paducah, 
Kentucky 

The  Director.  Office  of  Nuclear 
Material  Safety  and  Safeguards,  has 
made  a  determination  that  the  following 
amendment  request  is  not  significant  in 
accordance  with  10  CFR  76.45.  In 
making  that  determination,  the  staff 
concluded  that:  (1)  there  is  no  change  in 
the  types  or  significant  increase  in  the 
amounts  of  any  effiuents  that  may  be 
released  offsite;  (2)  there  is  no 
significant  increase  in  individual  or 
c\miiilative  occupational  radiation 
exposure;  (3)  there  is  no  significant 
construction  impact;  (4)  there  is  no 
significant  increase  in  the  potential  for. 
or  radiological  or  chemical 
consequences  fit>m.  previously  analyzed 
accidents;  (5)  the  proposed  changes  do 
not  result  in  the  possibility  of  a  new  or 
different  kind  of  accident;  (6)  there  is  no 
significant  reduction  in  any  margin  of 
safety;  and  (7)  the  proposed  changes 
will  not  result  in  an  overall  decrease  in 
the  effectiveness  of  the  plant's  safety, 
safeguards  or  security  programs.  The 
basis  for  this  determination  for  the 
amendment  request  is  shown  below. 

The  NRC  staff  has  reviewed  the 
certificate  amendment  application  and 
concluded  that  it  provides  reasonable 
assurance  of  adequate  safety,  safeguards, 
and  security,  and  compliance  with  NRC 
requirements.  Therefore,  the  Director, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  is  prepared  to  issue  an 
amendment  to  the  Certificate  of 
Compliance  for  the  Paducah  Gaseous 
Diffusion  Plant.  The  staff  has  prepared 
a  Compliance  Evaluation  Report  whifch 
provides  details  of  the  staffs  evaluation. 


The  NRC  staff  has  determined  that 
this  amendment  satisfies  the  criteria  for 
a  categorical  exclusion  in  accordance 
with  10  CFR  51.22(c)(19).  Therefore, 
pursuant  to  10  CFR  51.22(b).  no 
environmental  impact  statement  or 
environmental  assessment  need  be 
prepared  for  this  amendment. 

USEC  or  any  person  whose  interest 
may  be  affected  may  file  a  petition,  not 
exceeding  30  pages,  requesting  review 
of  the  Director's  Decision.  The  petition 
must  be  filed  vn\h  the  Commission  not 
later  than  15  days  after  publication  of 
this  Federal  Register  Notice.  A  petition 
for  review  of  the  Director's  Decision 
shall  set  forth  with  particularity  the 
interest  of  the  petitioner  and  how  that 
interest  may  be  affected  by  the  results  of 
the  decision.  The  petition  should 
specifically  explain  the  reasons  why 
review  of  the  Decision  should  be 
permitted  with  particular  reference  to 
the  following  factore:  (1)  the  interest  of 
the  petitioner;  (2)  how  that  interest  may 
be  affected  by  the  E)ecision,  including 
the  reasons  why  the  petitioner  should 
be  permitted  a  review  of  the  Decision; 
and  (3)  the  petitioper's  areas  of  concern 
about  the  activity  that  is  the  subject 
matter  of  the  Decision.  Any  person 
described  in  this  paragraph  (USEC  or 
any  person  who  filed  a  petition)  may 
file  a  response  to  any  petition  for 
review,  not  to  exceed  30  pages,  within 
10  days  after  filing  of  the  petition.  If  no 
petition  is  received  within  the 
designated  15-day  period,  the  Director 
will  issue  the  final  amendment  to  the 
Certificate  of  Compliance  without 
further  delay.  If  a  petition  for  review  is 
received,  the  decision  on  the 
amendment  application  will  become 
final  in  60  days,  unless  the  Commission 
grants  the  petition  for  review  or 
otherwise  acts  within  60  days  after 
publication  of  this  Federal  Register 
Notice. 

A  petition  for  review  must  be  filed 
with  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001.  Attention:  Rulemakings 
and  Adjudications  Staff,  or  may  be 
delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW,  Washington,  DC.  by 
the  above  date. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  and  (2)  the  Commission's 
Compliance  Evaluation  Report.  These 
items  are  available  for  pubUc  inspection 
at  the  Commission's  PubUc  Document 
Room,  the  Gebnan  Building.  2120  L 
Street.  NW,  Washington,  DC.  and  at  the 
Local  Public  Dociunent  Room. 

Date  of  amendment  request: 
September  15, 1997 
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Brief  description  of  amendment:  The 
amendment  proposes  to  revise 
Technical  S^ty  Requirement  (TSR) 
2.3.4.7,  Criticality  Accident  Alaim 
System  (CAAS),  Required  Action  A.1.5 
to  provide  additional  time  to  operate  the 
withdrawal  station  in  normal  steady 
state  operation  should  the  alarm  system 
be  declared  inoperable.  This  would 
allow  the  accumulators  in  the  product 
withdrawal  area  to  be  filled  while  the 
CAAS  was  inoperable  instead  of 
immediately  placing  the  cascade  into 
the  recycle  mode. 

Basis  for  finding  of  no  significance:  1. 
The  proposed  amendment  will  not 
result  in  a  change  in  the  types  or 
significant  increase  in  the  amounts  of 
any  effluents  that  may  be  released 
ofkite. 

The  proposed  changes  to  the  TSR  to 
provide  additional  time  to  conduct 
operations  when  the  CAAS  is 
inoperable  will  have  no  effect  on  the 
generation  or  disposition  of  effluents. 
Therefore,  the  proposed  TSR 
modification  will  not  result  in  a  change 
to  the  types  or  amount  of  effluents  that 
may  be  released  offsite. 

2.  The  proposed  amendment  will  not 
result  in  a  significant  increase  in 
individual  or  cumulative  occupational 
radiation  exposiue. 

The  CAAS  does  not  prevent 
criticality,  therefore,  the  possibility  of  a 
critioility  occurring  during  the  period  of 
CAAS  inoperability  is  not  increased. 
Personnel  access  during  the  period  of 
inoperability  is  limited  and  individuals 
are  required  to  have  an  alternate  means 
of  criticality  alarm  notification. 
However,  in  the  unlikely  event  a 
criticality  did  occur  during  this  period, 
the  personnel  notification  might  not  be 
as  prompt  as  the  CAAS.  Therefore,  the 
potential  radiation  exposure  for  an 
individual  could  be  higher  because  the 
individual  remained  in  the  area  for  a 
longer  period  of  time.  This  slight  chance 
for  increased  exposure  is  not  considered 
to  be  significant.  The  proposed  changes 
will  not  significantly  increase  any 
exposure  to  radiation  due  to  normal 
operations.  Therefore,  the  changes  will 
not  result  in  a  significant  increase  in 
individual  or  cumulative  radiation 
exposure. 

3.  The  proposed  amendment  will  not 
result  in  a  significant  construction 
impact. 

The  proposed  changes  will  not  result 
in  any  construction,  therefore,  there  will 
be  no  construction  impacts. 

4.  The  proposed  amendment  will  not 
result  in  a  significant  increase  in  the 
potential  for,  or  radiological  or  chemical 
consequences  from,  previously  analyzed 
accidents. 
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The  proposed  change  to  TSR  2.3.4.7 
to  allow  the  acciunulatore  to  be  filed  in 
the  event  of  CAAS  inoperability  does 
not  increase  the  probability  of  any 
accident.  It  is  possible  that  personnel 
exposiire  could  be  slightly  increased 
due  to  possible  short  delays  in 
personnel  notification.  For  personnel  in 
the  immediate  vicinity  of  any  criticality, 
the  consequences  would  not  be 
expected  to  change.  Consequences  to 
the  facility  would  not  be  changed.  These 
changes  will  not  significantly  increase 
the  probability  of  occiurence  or 
consequence  of  any  postulated  accident 
currently  identified  in  the  safety 
analysis  report. 

5.  The  proposed  amendment  will  not 
result  in  the  possibility  of  a  new  or 
different  kind  of  accident. 

The  proposed  TSR  modification  will 
allow  the  routine  operation  of  filling  an 
accumulator  to  occur  while  the  CAAS  is 
inoperable.  This  change  does  not 
introduce  any  new  or  different  accidents 
than  those  previously  analyzed. 
Therefore,  the  proposed  changes  will 
not  create  the  possibility  of  a  different 
type  of  equipment  malfunction  or  a 
different  type  of  accident. 

6.  The  proposed  amendment  will  not 
result  in  a  significant  reduction  in  any 
mucin  of  safety. 

The  proposed  changes  do  not  change 
the  types  of  accidents  that  could  occur 
or  the  probability  of  any  accidents.  The 
margin  of  safety  for  withdrawal  related 
operations  is  not  changed.  Criticality 
detection  would  be  provided  through 
the  use  of  personnel  alarming  devices. 
The  changes  do  not  significantly 
decrease  the  margins  of  safety. 

7.  "Hie  proposed  amendment  will  not 
result  in  an  overall  decrease  in  the 
effectiveness  of  the  plant's  safety, 
safeguards  or  security  programs. 

Implementation  of  the  proposed 
changes  do  not  change  the  safety, 
safeguards,  or  security  programs. 
Therefore,  the  effectiveness  of  the 
safety,  safeguards,  and  security 
pronams  is  not  decreased. 

Effective  date:  The  amendment  to 
Certificate  of  Compliance  GDP-1 
becomes  effective  15  days  after  being 
signed  by  the  Director,  Office  of  Nuclear 
Material  Safety  and  Safeguards. 

Certificate  of  Compliance  No.  GDP-1: 
Amendment  will  revise  TSR  2.3.4.7  to 
provide  additional  Ume  to  operate  the 
withdrawal  station  in  normsd  steady 
state  operation  should  the  CAAS  be 
declared  inoperable. 

Local  Public  Document  Room 
location:  Paducah  Public  Library,  555 
Washington  Street,  Paducah,  Kentucky 
42003. 

EJated  at  Rockville.  Maryland*  this  7th  day 
of  1998. 


For  the  Nuclear  Regulatory  Commission. 
CwrlJ.PaperieUo. 

Director.  Office  of  Nuclear  Material  Safety 
and  Safeguards. 

[FR  Doc.  98-33208  Filed  12-14-98;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Consolidated  Guidance  At>out 
Materials  Ucenaes:  Program-Specific 
Guidance  AlMut  Self-Shielded 
Irradiator  Licenses,  Dated  Octot>er 
1996 

agency:  U.S.  Nuclear  Regulatory 

Commission. 

ACnON:  Notice  of  availability. 


SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  annoimcing  the 
availability  of  NUREG-1556,  Volume  5, 
"Consolidated  Guidance  about  Materials 
Licenses:  Program-Specific  Guidance 
about  Self-Shielded  Irradiator 
Licenses,"  dated  October  1998. 
ADDRESSES:  Copies  of  NUREG-1556, 
Vol.  5,  may  be  obtained  by  writing  to 
the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  P.O.  Box 
37082,  Washington,  DC  20402-9328. 
Copies  are  also  available  from  the 
National  Technical  Information  Service, 
5285  Port  Royal  Road.  Springfield. 
Virginia  22161.  A  copy  of  the  document 
is  also  available  for  inspection  and/or 
copying  for  a  fee  in  the  NRC  Public 
Document  Room.  2120  L  Street,  NW. 
(Lower  Level),  Washington,  DC  20555- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sally  L.  Merchant,  Mail  Stop  TWFN  9- 
F-31,  Division  of  Industrial  and  Medical 
Nuclear  Safety,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone:  (301) 
415-7874. 

SUPPLEMENTARY  INFORMATION:  On 
December  23, 1997  (62  FR  67100),  NRC 
announced  the  availability  of  draft 
NUREG-1556,  Volume  5,  "Consolidated 
Guidance  about  Materials  Licenses: 
Program-Specific  Guidance  about  Self- 
Shielded  Irradiator  Licenses,"  dated 
October  1997,  and  requested  comments 
on  it.  This  draft  NUREG  report  was  the 
fifth  program-specific  guidance 
developed  to  support  an  improved 
materials  licensing  process.  The  NRC 
staff  considered  all  the  comments, 
including  constructive  suggestions  to 
improve  the  document,  in  the 
preparation  of  the  final  NUREG  report. 

the  final  version  of  NUREG-1556. 
Volume  5.  is  now  available  for  use  by 
applicants,  licensees,  NRC  license 
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reviewers,  and  other  NRC  staff.  It 
sujiersedes  the  guidance  for  applicants 
and  licensees  previously  found  in 
Regulatory  Guide  10.9.  "Guide  for  the 
Preparation  of  Applications  for  Licenses 
for  ttie  Use  of  Self-Contained  Dry 
Soiitt»-Storage  Gamma  Irradiators." 
dated  December  1988.  and  the  guidance 
for;  licensing  staff  previously  found  in 
Policy  and  Guidance  Directive,  FC  84- 
16,  Revision  1.  "Standard  Review  Plan 
^for  Applications  for  Use  of  Self- 
Contained  Dry  Soiut»-Storage  Gamma 
Irrtidiators."  dated  January  26. 1989.  In 
addition,  this  draft  report  also  contains 
information  foimd  in  pertinent 
Tedmical  Assistance  Requests  and 
Information  Notices.  NRC  staff  virill  use 
thi4  final  report  in  reviewing  these 
appUcations. 

EI^^:tromc  Access 

NUREG-1556.  Volume  5.  will  also  be 
available  electronically  approximately  1 
mbtith  after  publication  of  this  notice  by 
viriting  NRC's  Home  Page  (http:// 
www.nrc.gov)  and  choosing  "Nuclear 
Materials."  and  then  "NUREG-1556. 
VdiumeS." 

Si  lall  Business  Regulatory  Enforcement 
FinessAct 

m  accordance  with  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996,  NRC  has  determined  that  this 
adtton  is  not  a  major  rule  and  has 
vQi^fied  this  determination  vtrith  the 
Of^ce  of  Information  and  Regulatory 
t  of  the  Office  of  Management  and 
dget. 

ated  at  Rockville.  Maryland,  this  7th  day 
cember,  1998. 
EJor  the  Nuclear  Regulatory  Commission. 

lid  A.  Cool, 
_rtor.  Division  of  Industrial  and  Medical 
clear  Safety.  Office  of  Nuclear  Material 
'ety  and  Safeguards. 

[  Doc.  9a-33202  Filed  12-14-98;  8:45  am) 
BlUlNQ  CODE  7S90-01-P 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

hiierest  Assumption  for  Determining 
vyriable-Rata  Premium;  Interest 
A&umptions  for  Multleriiployer  Plan 
Vlaiuations  Following  Mass  Withdrawal 

AOENCY:  Pension  Benefit  Guaranty 

dorporation. 

ARTKON:  Notice  of  interest  rates  and 

assumptions. 

summary:  This  notice  informs  the  public 
of  the  interest  rates  and  assumptions  to 
be  used  under  certain  Pension  Benefit 
C^iaranty  Corporation  regulations.  These 
r^ies  and  assumptions  are  published 


elsewhere  (or  are  derivable  firom  rates 
published  elsewhere),  but  are  collected 
and  published  in  this  notice  for  the 
convenience  of  the  public.  Interest  rates 
are  also  published  on  the  PBGC's  web 
site  (http://www.pbgc.gov). 
DATES:  The  interest  rate  for  determining 
the  variable^rate  premiiun  under  part 
4006  applies  to  premium  payment  years 
beginning  in  December  1998.  The 
interest  assimiptions  for  performing 
multiemployer  plan  valuations 
following  mass  withdrawal  under  part 
4281  apply  to  valuation  dates  occurring 
in  January  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold ).  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington.  DC 
20005,  202-326-4024.  (For  TTY/TDD 
users,  call  the  Federal  relay  service  toll- 
free  at  1-800-877-8339  and  ask  to  be 
connected  to  202-326-4024.) 
SUPPLEMENTARY  INFORMATION; 

Variable-Rate  Premiums 

Section  4006(a)(3)(E)(iu)(n)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA)  and  §  4006.4(b)(1) 
of  the  PBGC's  regiUation  on  Premium 
Rates  (29  CFR  part  4006)  prescribe  use 
of  an  assumed  interest  rate  in 
determining  a  single-employer  plan's 
variable-rate  premium.  "The  rate  is  the 
"applicable  percentage"  (currently  85 
percent)  of  the  annual  yield  on  30-year 
Treasury  securities  for  the  month 
preceding  the  beginning  of  the  plan  year 
for  which  premiiuns  are  being  paid  (the 
"premium  payment  year").  The  yield 
figure  is  reported  in  Federal  Reserve 
Statistical  Releases  G.13  and  H.15. 

Tlie  assumed  interest  rate  to  be  used 
in  determining  variable-rate  premiums 
for  premium  payment  years  beginning 
in  December  1998  is  4.46  percent  (i.e., 
85  percent  of  the  5.25  percent  yield 
figure  for  November  1998). 

The  following  table  lists  the  assumed 
interest  rates  to  be  used  in  determining 
variable-rate  premiums  for  premium 
payment  years  beginning  between 
January  and  December  1998. 


For  premium  payment  years  be- 
ginning in: 


November  1998 
December  1998 


The  as- 
sumed in- 
terest 
rate  is: 


4.26 
4.46 


For  premium  payment  years  be- 
ginning in: 


January  1998  .... 
February  1998  .. 

March  1998 

April  1998 

May  1998 

June  1998 

July  1998  

August  1998 

September  1998 
October  1998  .... 


The  as- 
sumed irt- 
terest 
rate  is: 


5.09 
4.94 
5.01 
5.06 
5.03 
5.04 
4.85 
4.83 
4.71 
4.42 


Multiemployer  Plan  Valuations 
Following  Mass  Withdrawal 

The  PBGC's  regulation  on  Duties  of 
Plan  Sponsor  Following  Mass 
Withdrawal  (29  CFR  part  4281) 
prescribes  the  use  of  interest 
assiunptions  under  the  PBGC's 
regulation  on  Allocation  of  Assets  in 
Single-employer  Plans  (29  CFR  part 
4044).  The  interest  assumptions 
applicable  to  valuation  dates  in  January 
1999  under  part  4044  are  contained  in 
an  amendment  to  part  4044  published 
elsewhere  in  today's  Federal  Register. 
Tables  showing  the  assumptions 
applicable  to  prior  periods  are  codified 
in  appendix  B  to  29  CFR  part  4044. 

Issued  in  Washington.  DC,  on  this  9th  day 
of  December  1998. 
John  Seal. 

Acting  Executive  Director,  Pension  Benefit 
Guaranty  Corporation. 
(FR  Doc.  98-33138  Filed  12-14-98;  8:45  am] 
MUJNG  COM  r70S-01-P 


POSTAL  RATE  COMMISSION 

Sunshine  Act  Meeting 

NAME  OF  AGENCY:  Postal  Rate 
Commission. 

TIME  AND  date:  3:00  p.m.,  December  10, 
1998. 

PLACE:  Commission  Conference  Room, 
1333  H  Street.  NW,  Suite  300, 
Washington.  DC  20268-0001. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Personnel 
Issues. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Stephen  L.  Sharfman.  General  Counsel. 
Postal  Rate  Commission,  Suite  300, 
1333  H  Street,  NW.  Washington,  DC 
20268-0001, (202)  789-6840. 

Dated:  December  11, 1998. 
Margaret  P.  Crenshaw, 
Secretary. 

|FR  Doc.  98-33253  Filed  12-11-98;  10:44 
am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

PnvMtinant  Company  Act  Retoase  No. 
23592;  Intamational  Series  Retoase  No. 
1173;  812-11422] 

^     Cableuropa  S.A.:  Notice  of  Application 

December  8. 1998. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  application  for 
exemption  under  section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  from  all  provisions  of  the  Act. 


SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  under  section  6(c)  of 
the  Act  exempting  a  special  purpose 
vehicle  and  any  special  purpose  vehicle 
that  applicant  establishes  in  the  futuro 
in  the  same  manner  and  for  the  same 
purpose  (each,  "SPV")  from  all 
provisions  of  the  Act.  The  order  would 
permit  SPV  to  sell  certain  debt 
securities  ("Notes")  and  use  the 
proceeds  to  Rnance  the  business 
activities  of  applicant  and  companies 
directly  or  indirectly  controlled  by 
applicant  ("Operating  Companies"). 
FIUNG  DATE:  The  application  was  filed 
on  December  7, 1998. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicant  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  January  4, 1999,  and 
should  be  accompanied  by  proof  of 
service  on  appUcant,  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  natiu«  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW,  Washington,  DC  20549.  Applicant, 
Edifido  Europe  2,  Calle  Musgo  2.  Urb., 
La  Florida.  28023  Aravaca.  Madrid. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  L.  Knisely,  Staff  Attorney,  at 
(202)  942-0517,  or  Nadya  B.  Roytblat, 
Assistant  Director,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 


Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW.  Washington,  DC 
20549  (tel.  202-942-8090). 

Applicant's  Representations 

1.  Applicant,  a  limited  liability 
corporation  organized  under  the  laws  of 
the  Kingdom  of  Spain,  is  a  Spanish 
cable  television  and 
telecommunications  company. 
Applicant's  primary  business  is  to 
manage  and  provide  technical 
assistance  to  the  Operating  Companies. 
The  Operating  Companies  are  limited 
liability  companies  organized  imder  the 
laws  of  the  Kingdom  of  Spain  and 
engaged  in  providing  broadband  cable 
television  and  telecommunications 
services  to  customers  in  Spain. 

2.  SPV  will  be  a  public  limited 
company  formed  under  the  laws  of 
England  and  Wales.  SPV  will  be 
otganized  specifically  to  raise  funds  for 
the  operations  of  applicant  and  the 
Operating  Companies  by  issuing  the 
Notes  and  lending  the  proceeds  to 
applicant  and  the  Operating  Companies. 
SPV  will  be  organized,  and  conduct  its 
activities,  in  accordance  with  rule  3a-5 
under  the  Act,  with  certain  exceptions 
discussed  below.  Rule  3a-5  provides  an 
exemption  from  the  definition  of 
investment  company  for  certain 
companies  oiganized  primarily  to 
finance  the  business  operations  of  their 
parent  companies  or  companies 
controlled  by  their  parent  companies. 

3.  Applicant  has  determined  to  raise 
capital  through  SPV  because  the  direct 
issuance  of  the  Notes  by  applicant 
would  not  be  feasible  imder  Spanish  tax 
and  corporate  law.  Under  Spanish  tax 
law,  significant  tax  disadvantages  may 
be  borne  by  applicant  were  it  to  own  or 
control  SPV.  In  addition,  Spanish 
corporate  law  also  further  restricts  the 
direct  issuance  of  the  Notes  by  applicant 
or  a  finance  subsidiary  of  applicant.  For 
these  reasons,  at  least  95%  of  equity 
securities  of  SPV  will  be  held  by  an 
English  private  limited  company 
("HoldCo  SPV")  with  applicant  holding 
the  remaining  interest.  All  of  HoldCo 
SPVs  equity  securities  will  be  held  by 

a  professional  trust  corporation 
("TrustCo")  under  the  terms  of  an 
English  law  charitable  trust.  The 
declaration  of  trust  establishing  the 
charitable  trust  will  give  TrustCo 
discretion  to  apply  any  residual  value 
held  by  it  for  such  purposes  as  it  may 
select,  provided  they  constitute 
"charitable  purposes"  under  English 
law.  In  any  case,  any  charity  selected  to 
benefit  bom  any  residual  value  in 
HoldCo  SPVs  assets  (including  the 
shares  it  ovinis  in  SPV  will  not  pay  any 


consideration  in  connection  with  such 
acquisition. 

4.  SPV  intends  to  issue  the  Notes  in 
reliance  on  Regulation  S  and  Rule  144 A 
under  the  Securities  Act  of  1933  ("1933 
Act")  and  shortly  thereafter  file  a 
registration  statement  under  the  1933 
Act  to  register  a  separate'series  of  high- 
3rield  debt  securities  with  identical 
terms  to  the  initial  Notes  to  be  offered 
in  exchange  for  the  initial  Notes.  These 
Notes  will  be  unconditionally 
guaranteed  by  applicant  on  a 
subordinated  basis. 

5.  Applicant  and  SPV,  in  connection 
with  the  offering  of  the  Notes,  vfill 
submit  to  the  jurisdiction  of  any  state  or 
federal  court  in  the  Borough  of 
Manhattan  in  the  City  of  New  York,  and 
will  appoint  an  agent  to  accept  any 
process  which  may  be  served,  in  any 
suit,  action,  or  proceedings  brought 
against  applicant  or  SPV  based  upon 
their  obligation  under  the  Notes  as 
described  in  the  application.  The 
consent  to  jurisdiction  and  appointment 
of  an  authorized  agent  to  accept  service 
of  process  will  be  irrevocable  until  all 
amounts  due  and  to  become  due  with 
respect  to  the  Notes  have  been  paid. 

6.  SPV  will  loan  at  least  85%  of  any 
cash  or  cash  equivalent  raised  by  SPV 
to  applicant  and  the  Operating 
Companies  as  soon  as  practicable,  but  in 
no  event  later  than  six  months  after 
SPV's  receipt  of  the  cash  or  cash 
equivalents.  In  the  event  SPV  borrows 
amoimts  in  excess  of  the  amounts  to  be 
loaned  to  applicant  and  the  Operating 
Companies  at  any  given  time.  SPV  will 
invest  the  excess  in  temporary 
investments  pending  lending  the  money 
to  applicant  and  the  Operating 
Companies.  Consistent  with  rule  3a-5, 
all  investments  by  SPV,  including  all 
temporary  investments,  will  be  made  in 
government  securities,  securities  of 
applicant  or  a  company  controlled  by 
applicant,  or  debt  securities  which  are 
exempted  bom  the  provisions  of  the 
1933  Act  by  section  3(a)(3)  of  the  1933 
Act. 

7.  SPV's  articles  of  association  and  its 
memorandimi  of  association  and  any 
trust  indenture  agreement  v»rill:  (i)  limit 
its  activities  tojssuing  the  Notes  or 
other  debt  securities  and  loaning  the 
proceeds  to  applicant  and  the  Operating 
Companies;  and  (ii)  prohibit  the  transfer 
of  SPV's  shares  to  any  party  other  than 
HoldCo  SPV,  TrustCo,  or  applicant. 

8.  HoldCo  SPV's  articles  of 
association  and  its  memorandiun  of 
association  will: 

(i)  limit  its  activities  to  borrowing 
funds  fit>m  applicant  to  purchase  and 
hold  shares  of  SPV; 
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ii)  prohibit  the  transfer  of  HoldCo 
S  PV's  shares  to  any  party  other  than 

I  iustCo  or  applicant; 

liii)  prohibit  the  transfer  of  SPV's 
snares  to  any  party  other  than  TrustCo 
applicant:  and 

(iv)  prohibit  HoldCo  SPV  from  issuing 
y  securities  (other  than  the  initial 
i^^uance  of  its  share  capital  to  TrustCo) 
otherwise  incurring  any  indebtedness 
ler  than  the  loan  from  applicant 
4ifficient  to  cover  the  cost  of  purchasing 

I I  e  shares  of  SPV  and  costs  incidental 
t  ]  the  maintenance  of  HoldCo  SPV  and 
Sl'V. 

i  Lpplicant's  Legal  Analysis 

11.  Applicant  states  that  SPV  may  be 

\  iewed  as  Calling  technically  within  the 
qefinition  of  an  investment  company 
der  section  3(a)(1)  of  the  Act. 
plicant  requests  an  exemption  under 
ion  6(c)  of  the  Act  exempting  SPV 
m  all  provisions  of  the  Act.  Section 
:)  of  the  Act  permits  the  Commission 
grant  an  exemption  from  the 
visions  of  the  Act  if.  and  to  the 
ent,  that  such  exemption  is  necessary 
^d  appropriate  in  the  public  interest. 
c  consistent  with  the  protection  of 
i  [Ivestors,  and  consistent  with  the 
|iurposes  fairly  intended  by  the  policy 
c  nd  provisions  of  the  Act. 

12.  Applicant  state  that  rule  3a-5 

1  inder  the  Act  provides  an  exemption 
i  rom  the  definition  of  investment 
( ( impany  for  certain  companies 
( 1]  ganized  primarily  to  finance  the 

I II  isiness  operations  of  their  parent 

( I  impanies  or  companies  controlled  by 
t  ijeir  parent  companies.  Applicant  states 
t  tjat  SPV  meets  all  of  the  requirements 
( if  rule  3a-5  except  for  one,  which  it 
( annot  meet  for  Spanish  tax  and 
corporate  law  reasons.  Rule  3a-5(b)(l)(i) 
I  u  ider  the  Act  requires  that  all  of  SPV's 
( ( tmmon  stock  be  owned  by  applicant  or 
{  company  controlled  by  applicant, 
i  i  pplicant  asserts  that,  while  for 
i  ipanish  tax  and  corporate  law  reasons 
!  ipV's  common  stock  will  be  held  by 
IfloldCo  SPV,  SPV  will  be  organized  to 
i  ^rve  solely  as  a  conduit  for  applicant's 
i  J  id  the  Operating  Companies'  capital 
uising  activities.  Applicant  further 
itates  that  SPV's  function  will  be 
1  i  nited  by  its  constitutional  dociunents 
i  J  id  any  trust  indenture  agreement  to 
ti  le  activities  of  a  traditional  finance 
Mibsidiary. 

i  \  pplicant's  Conditions 

Applicant  agrees  that  any  order 

Ranting  the  requested  relief  will  be 

j  ubject  to  the  following  conditions: 

1 .  SPV  will  comply  with  all 
]  i^visions  of  rule  3a-5  under  the  Act, 
lacept  with  respect  to  rule  3a-5(b)(l)(i). 
< )'  rer  95%  of  SPV's  common  shares  will 


be  held  by  HoldCo  SPV  (all  of  whose 
shares  will  in  turn  be  held  under  the 
terms  of  an  Enghsh  law  charitable  trust), 
with  the  rest  held  by  applicant.  For 
purposes  of  rule  3a-5  imder  the  Act, 
applicant  will  be  deemed  to  be  SPV's 
"parent  company"  and  each  Operating 
Company  will  be  deemed  to  be  a 
"company  controlled  by  the  parent 
company." 

2.  SPV's  articles  of  association  and 
memorandum  of  association  and  any 
trust  indenture  agreement  will:  (i)  limit 
the  SPV's  activities  is  issuing  the  Notes 
or  other  debt  securities  and  loaning  the 
proceeds  to  applicant  and  the  Operating 
Companies  (as  well  as  other  activities 
incidental  to  the  issuance  of  the  Notes, 
loaning  the  proceeds  thereof,  and  the 
day-to-day  operations  of  the  SPV);  and 
(ii)  prohibit  the  transfer  of  SPV's  shares 
to  any  party  other  than  HoldCo  SPV, 
TrustCo,  or  applicant. 

3.  HoldCo  SPV's  articles  of 
association  and  its  memorandum  of 
association  will:  (i)  limit  HoldCo  SPV's 
activities  to  borrowing  funds  from 
applicant  to  purchase  and  hold  shares  of 
SPV;  (ii)  prohibit  the  transfer  of  HoldCo 
SPV's  shares  to  any  party  other  than 
TrustCo  (pursuant  to  the  terms  of  the 
charitable  trust)  or  applicant;  (iii) 
prohibit  the  transfer  of  SPV's  shares  to 
any  party  other  than  TrustCo  or 
applicant;  and  (iv)  prohibit  HoldCo  SPV 
from  issuing  any  securities  (other  than 
the  initial  issuance  of  its  share  capital 

to  TrustCo)  or  otherwise  incurring  any 
indebtedness,  other  than  a  loan  from 
applicant  sufficient  to  cover  the  costs  of 
purchasing  the  shares  of  SPV  and  costs 
incidental  to  the  maintenance  of  HoldCo 
SPV  and  SPV. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(PR  Doc.  98-33134  Filed  12-14-98;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40758;  File  No.  SR-CHX- 
98-27] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Changs  by 
ths  Chicago  Stock  Exchange,  Inc., 
Relating  To  Crossing  Ordsrs  of  25,000 
Shares  or  Mors 

December  8, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act"  or  "Act").»  and  Rule 


19b-4  thereunder.'  notice  is  hereby 
given  that  on  November  5, 1998,  the 
Chicago  Stock  Exchange,  Inc.  ("CHX"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
ni  below,  which  Items  have  been 
prepared  by  CHX.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
frtim  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

CHX  is  proposing  to  add 
Interpretation  and  Policy  .02  to  Article 
XX,  Rule  23  of  the  Exchange's  rules 
relating  to  the  execution  of  certain  cross 
transactions  involving  25,000  shares  or 
more  on  the  Exchange's  floor.  The  text 
of  the  proposed  rule  change  is  available 
at  the  Office  of  the  Secretary.  CHX  and 
at  the  Commission. 

n.  Self-Regulatory  Ot^ganization's 
Statonent  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
CHX  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  CHX  has  prepared 
summaries,  set  forth  in  Secuons  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange's  general  auction 
market  procedures  are  codified  in  CHX 
Article  XX,  Rule  16,  which  provides  for 
the  manner  in  which  bids  and  offers  at 
the  same  price  will  be  sequenced  for 
execution.  A  member  who  makes  the 
first  bid  or  offer  at  a  particular  price  has 
"priority"  at  that  price,  which  means 
that  the  member  is  the  first  one  in  the 
market  to  be  entitled  to  receive  an 
execution  at  that  price.  If  no  member 
can  claim  priority,  all  members  who  are 
bidding  or  offering  at  a  particular  price 
are  deemed  to  be  on  "parity"  with  each 
other,  or  equivalent  in  status.  ^ 


>  15  U.S.C  78s(b)(l). 


'17CFR240.1Qb-«. 

*  Members  are  on  parity  with  each  other  when 
two  or  more  bidi  or  offers  are  announced 
(imultaneoutly,  or  after  a  trade  take*  place  leaving 
leveral  bids  or  offer*  unfilled  at  the  same  price  as 
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Unlike  the  rules  of  certain  other 
exchanges,'*  however,  the  CHX  does  not 
currently  permit  bids  and  offers  that 
have  parity  to  obtaia  precedence  based 
on  size  (a  so-called  "size-out"  rule).'  In 
addition,  unlike  some  other  exchanges,^ 
the  CHX  does  not  currently  have  a 
"clean  cross"  rule  (as  an  exception  to 
the  normal  priority  rules)  that  would 
permit  a  member  to  cross  a  large  block 
of  stock,  without  the  cross  being  broken 
up,  by  permitting  the  cross  to  obtain 
priority  over  all  other  existing  bids  and 
offers  at  the  same  price,  regardless  of  the 
size  of  such  bids  or  offers.^ 

The  purpose  of  the  proposed  rule 
filing  is  to  add  new  interpretation  and 
poUcy  .02  to  Article  XX,  Rule  23,  to 
allow  a  member  or  member  organization 
who  has  an  order  to  buy  and  an  order 
to  sell  25,000  shares  or  more  of  the  same 
security  to  cross  those  orders  at  a  price 
that  is  at  or  within  the  prevailing 
quotation,  without  the  transaction  being 
broken  up  at  the  cross  price  so  long  as 
(i)  the  size  of  the  proposed  cross 
transaction  is  of  a  size  that  is  greater 
than  the  aggregate  size  of  all  interest 
commimicated  on  the  Exchange  floor  at 
that  price  at  the  time  of  the  proposed 
cross,  and  (ii)  neither  side  of  the  cross 
is  for  the  account  of  the  executing 
member  or  member  organization. 

As  is  the  case  for  cross  transactions 
that  are  permitted  under  existing  CHX 
rules,  prior  to  effecting  the  cross  under 
the  new  proposal,  the  member  will  be 


the  executed  trade.  See  CHX  Art.  XX,  Rule  16  (b) 
and  (c). 

«  See  New  York  Stock  Exchange  ("NYSE")  Rule 
72  and  similar  Philadelphia  Stock  Exchange  and 
Boston  Stock  Exchange  rules.  The  American  Stock 
Exchange  ("Amex")  has  a  modified  version  of  a 
"size  out"  rule  for  crosses  of  25,000  shares  or  more. 
See  Amex  Rule  126(g).  commentary  .01  and  .02. 

'  Under  a  typical  size-out  rule,  the  priority  of 
existing  bids  and  offers  are  first  removed  by  means 
of  a  sale  so  that  all  bids  and  offers  are  on  parity. 
Then,  a  person  desiring  to  execute  a  cross  can 
usually  do  so  by  claiming  precedence  based  on  size, 
so  long  as  the  size  of  the  cross  is  greater  than  any 
other  single  bid  or  offer  at  that  price. 

•See,  e.g.,  NYSE  Rule  72(g)  which  gives  priority 
to  an  agency  cross  transaction  of  25,000  shares  or 
more  that  is  executed  at  or  within  the  prevailing 
quotation,  without  regard  to  the  size  or  price  of 
existing  bids  or  offers  on  the  floor.  Other  members 
can  typically  interact  tvith  the  cross  only  by 
bettering  one  side  of  the  cross,  and  even  then,  can 
only  do  so  after  satisfying  all  other  existing  bids  or 
offers  at  that  price.  The  Pacific  Exchange,  Inc. 
("TCX")  and  Amex  have  similar  crossing  rules. 

'While  the  CHX  does  have  a  crossing  rule.  Article 
XX.  Rule  23,  this  rule  only  permits  crosses  between 
(and  not  at)  the  CHX  disseminated  market.  Thus, 
under  current  rules,  assuming  a  specialist  has 
properly  reflected  all  limit  orders  from  his  book  in 
his  quote,  the  crossing  rule  does  not  have  any  effect 
on  the  Exchange's  general  priority,  parity  and 
precedence  rules  because  all  crosses  must  be  at  a 
better  price  than  the  disseminated  market. 
Therefore,  they  are  entitled  to  priority  because  of 
price  (and  not  because  of  a  special  priority  rule 
giving  certain  crosses  priority  over  other  bids  and 
offm). 


required  to  make  a  public  bid  and  offer 
on  behalf  of  both  sides  of  the  cross."  The 
offer  must  be  made  at  a  price  which  is 
higher  than  the  bid  by  the  minimum 
trading  variation  permitted  for  such 
security.  Under  the  proposal,  another 
member  may  trade  vtrith  either  the  bid 
or  offer  side  of  the  cross  transaction 
only  to  provide  a  price  which  is  better 
than  the  cross  price  as  to  all  or  part  of 
such  bid  or  offer.  A  member  who  is 
providing  a  better  price  to  one  side  of 
the  cross  transaction  must  trade  with  all 
other  market  interest  having  priority  at 
that  price  before  trading  with  any  part 
of  the  cross  transaction. 

Because  the  proposal  provides  that 
the  bid  or  offer  of  the  member  desiring 
to  execute  the  cross  would  be  entitled 
to  priority  at  such  price  (over  pre- 
existing bids  and  offers  at  that  price) 
only  if  the  size  of  the  cross  is  greater 
than  the  aggregate  size  of  all  interest 
commimicated  on  the  Exchange  floor 
(which  includes  the  specialist's  bid  or 
offer — including  any  limit  order 
reflected  in  such  quote — and  any 
communicated  interest  of  floor  brokers 
or  market  makers  standing  in  the 
crowd),  the  proposed  rule  is  more  akin 
to  a  size-out  rule  rather  than  a  special 
priority  rule. 

The  difference  between  the  CHX 
proposal  and  the  size-out  rules 
contained  on  other  exchanges  is  that  the 
priority  of  earlier  bids  and  offers  will 
not  have  to  be  removed,  by  means  of  a 
sale,  before  effecting  the  cross.  In 
addition,  a  cross  transaction  effected  in 
the  CHX  proposal  does  not  affect  the 
priority  of  existing  orders  in  a 
specialist's  book,  and  once  the  cross  is 
executed,  such  priority  (based  on  time 
rather  than  size)  shall  remain  as  it  was 
before  the  execution  of  the  cross 
transaction.  In  this  sense,  the  proposal 
does  have  some  attributes  of  a  special 
priority  rule.  However,  imlike  the 
special  priority  rule  afforded  certain 
crosses  on  other  exchanges,  which  are 
reported  to  the  tape  as  "stopped  stock," 
cross  transactions  effected  under  the 
proposed  rule  will  be  reported  to  the 
tape  without  a  "tape  designator." 

The  CHX  pro]|l>osal  limits  the  typws  of 
orders  eligible  to  be  crossed. 
S)>ecifically,  as  stated  above,  no  part  of 
the  cross  can  include  an  order  for  the 
account  of  the  executing  member  or 
member  organization.  Under  the 
proposal,  only  customer  orders  of  a  floor 
broker  (i.e.,  orders  in  which  the  floor 
broker  acts  as  agent)  can  be  included  in 
the  cross.  For  purposes  of  this  proposal, 
the  terms  customer  order  includes 
professional  orders  not  for  the  account 
of  the  executing  member  [i.e.,  orders  for 


the  accoimts  of  broker-dealers  and  other 
members  or  member  organizations 
communicated  fit)m  off  the  floor). 

The  proposal  is  intended  to  facilitate 
the  execution  of  certain  cross 
transactions  on  the  CHX.  The  Exchange 
asserts  that  confining  the  proposed  size 
threshold  to  block  size  orders  of  25,000 
shares  or  more  would  limit  the  effects 
of  the  rule  primarily  to  actively  traded, 
liquid  securities. 

The  CHX  further  believes  that  the 
proposal,  as  drafted,  furthers  the 
important  auction  market  principle  of 
price  improvement  by  allowing  another 
member,  certain  conditions,  to  trade 
with  either  the  bid  or  offer  side  of  the 
cross  transaction  to  provide  a  price  that 
is  better  than  the  proposed  cross  price. 

Finally,  the  Exchange  believes  that 
limiting  the  proposal  to  crosses  not 
involving  principal  transactions  of  the 
executing  broker  (i.e.,  limiting  the 
proposal  to  orders  in  which  the  floor 
broker  is  acting  as  agent),  is  consistent 
with  Section  11(a)(1)(G)  of  the  Act «  as 
well  as  portions  of  other  crossing  rules 
at  other  exchanges.  For  example,  in 
approving  a  crossing  rule  for  the  PCX. 
the  Commission  stated  that  it  "believes 
that  the  [PCX]  proposal  would  not  grant 
priority,  parity  or  precedence  to  the 
order  of  a  member  in  a  manner 
inconsistent  with  Section  11(a)(1)(G)  of 
the  Act  or  Rule  llal-l(T)(a)(3) 
thereunder."  ">  The  PCX  proposal 
defined  customer  to  include  any  order 
that  the  broker  represents  in  an  agency 
capacity,  including  a  professional  order 
that  is  not  for  an  account  associated 
with  the  executing  brokers.  Tlie 
Commission  concluded  that  because 
"this  definition  of  customer  order 
excludes,  and  thus  does  not  grant 
priority  to,  an  order  for  an  account  over 
which  the  broker  or  an  associated 
person  of  the  broker  exercises 
investment  discretion,  the  Commission 
is  satisfied  that  the  proposed  rule 
change  complies  with  Section  11(a)."  *> 

2.  Statutory  Basis 

The  CHX  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)(5)  of  the  Act "  in  that  it  is  designed 
to  promote  just  and  equitable  principles 
or  trade,  to  remove  impediments  and  to 
perfect  the  mechanism  of  a  bee  and 
open  market  and  a  national  market 
system,  and.  in  general,  to  protect 
investors  and  the  public  interest. 


•  See  CHX  Art.  XX.  Rule  23. 


•1SU.S.C.  78k(a)(l)(G). 

">  See  Exchange  Act  Release  No.  33391 
(December  28, 1993).  59  FR  336  (January  4, 1994) 
(order  approving  SR-PSE-91-1 1 ). 

"M. 

"15U.S.C.  78f(b)(5). 
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B.  ielf-Regulatory  Organization's 
St  1  lament  on  Burden  on  Competition 

'.  HX  does  not  believe  that  the 
pioposed  rule  change  will  impose  any 
>propriate  burden  on  competition. 

lelf-Regalatory  Organization's 
lement  on  Comments  on  the 
\posed  Rule  Change  Received  From 
\bers.  Participants,  or  Others 

Written  comments  were  neither 
|cited  nor  received. 

ni^  Date  of  EffiBctiveness  of  the 
Pteposed  Rule  Oiange  and  Timing  for 
Commission  Action 


h 


tTithin  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
CMnmission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
it$  seasons  for  so  finding  or  (ii)  as  to 
wliich  the  self-regulatory  organization 
cd^nts.  the  Commission  will: 

K)  By  order  approve  the  proposed 
I  change,  or 

i)  Institute  proceedings  to  determine 
w  nether  the  proposed  rule  change 
shpuld  be  disapproved. 

rr  Solicitation  of  Comments 

interested  persons  are  invited  to 
SI  ipmit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
wntten  submissions  should  file  six 
C0^ies  thereof  with  the  Secretary, 
S^urities  and  Exchange  Commission, 
4BjO  Fifth  Street,  N.W.,  Washington,  D.C. 
2pB49.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
r  lie  change  that  are  filed  with  the 
Commission,  and  all  written 
cpinmimications  relating  to  the 
pkbposed  rule  change  between  the 
Q^mmission  and  any  person,  other  than 
t^bse  that  may  be  withheld  from  the 
piiiblic  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
a  viailable  for  inspection  and  copying  at 
tJ  ik  Commission's  Public  Reference 
F  oom.  Copies  of  such  filing  will  also  be 
a  tteilable  for  inspection  and  copying  at 
i  le  principal  office  of  the  CHX. 

All  submissions  should  refer  to  File 
1^0.  SR-CHX-98-27  and  should  be 
s  J  bmitted  by  January  5, 1999. 

"or  the  Commission,  by  the  Division  of 
K  [  irket  Regulation,  pursuant  to  delegated 
a  J  thority.*' 


Mai^garet  H.  McFarUnd. 

Deputy  Secntary. 

(PR  Doc.  9»-33135  Filed  12-14-08;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[IMmm  No.  407S2,  File  No.  8R-DTC-W- 

Self>Regulatory  Organizations;  Tha 
Depository  Trust  Company;  Notice  of 
HIing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  Relating  to  the 
institutional  Delivery  System 

December  8, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
October  1, 1998,  The  Depository  Trust 
Company  ("DTC")  filed  with  the 
Seciuities  and  Exchange  Commission 
("Commission")  and  on  November  12. 
1998,  amended  the  proposed  rule 
change  as  described  in  Items  I,  II.  and 
in  below,  which  items  have  been 
prepared  primarily  by  DTC  The 
Commission  is  publishing  this  notice  to 
solicit  comments  from  interested 
persons  on  the  proposed  rule  change. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  modifies 
the  Advice  of  Correction/Cancellation 
function  in  DTC's  Institutional  Delivery 
system.  ^^ 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tlw  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  DTC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.' 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  tiie  Proposed  Rule 
Change 

Ciurent,  DTC's  Institutional  Delivery 
("ID")  system  allows  a  broker-dealer  to 
submit  requests  to  cancel  incorrect 
confirmations  through  its  Advice  of 


Correction/Cancellation  function 
("AO0C").3  In  cases  where  the 
confirmation  is  not  yet  affirmed,  DTC 
eliminates  the  confirmation  from  the  ID 
system  processing  and  distributes  a 
cancellation  message  to  all  parties 
receiving  the  original  confinnation.  In 
cases  where  the  confirmation  has  been 
affirmed,  DTC  does  not  immediately 
eliminate  the  confirmation  from  the  ID 
system  but  instead.distributes  an 
"attempt  to  cancel"  message  on  behalf 
of  the  broker  to  alert  parties  that  the 
trade  should  not  be  settled.  If  no  action 
is  taken  by  S-f21,  the  system 
automaticiBdly  eliminates  the 
confinnation. 

The  purpose  of  the  proposed  rule 
change  is  to  modify  DTC's  AOCC 
function  by  allowing  the  affirming  party 
to  reverse  an  affirmed  confirmation  so 
that  the  confirmation  would  not  be 
eligible  for  any  further  action  other  than 
an  outright  cancellation  by  the  broker- 
dealer.  By  permitting  a  reversal, 
confirmations  will  be  eliminated  in  a 
more  timely  manner  thereby  fostering 
greater  certainty  of  trade  information 
available  on  the  ID  system.  The  reversal 
action,  which  may  be  the  response  to  an 
attempt  to  cancel  by  the  broker-dealer  or 
may  be  initiated  by  the  affirming  party, 
will  be  permitted  up  to  10:00  a.m.  on 
the  business  day  before  the  settlement 
date  (S-1).  Once  a  reversal  action  is 
executed,  the  trade  will  be  deleted  from 
the  ID  system,  and  subsequent 
reaffirmation  of  the  reversed  ID 
confirmation  will  not  be  permitted.  In 
keeping  with  existing  AOCC  fimction 
procedures,  the  ID  system  will  provide 
notification  to  all  parties  upon  the 
systems's  receipt  of  an  AOCC  that 
authorizes  a  reversal  of  an  affirmed 
confirmation. 

DTC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act* 
and  the  ndes  and  regulations 
thereunder  because  it  promotes 
efficiencies  in  the  clearance  and 
settlement  of  transactions  in  securities 
by  facilitating  the  cancellation  of 


'  17  CFR  200.3&-3(a)(12). 


'  15  U.S.C  7e»(b)(l). 

*  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  DTC. 


'The  ID  system's  AOCC  function  is  one  of  three 
electronic  mail  features  that  enables  an  institution 
or  its  agent  which  has  received  a  conflrmation 
through  the  ID  system  to  notify  the  broker  of  the 
reason(s)  why  the  institution  disagrees  with  the 
confirmation.  This  communication  allows  the 
broker -dealer  to  resolve  the  discrepancies  between 
its  records  of  the  trade  and  the  institution's  records. 
See  Securities  Exchange  Act  Release  No.  33466 
(January  19»4),  59  FR  3139  (File  No.  SR-DTC-93- 
07)  (order  approving  rule  changes  relating  to 
enhancements  to  DTC's  ID  system):  36050  (August 
2.  1995).  60  FR  41139,  (File  No.  SR-DTC-95-lOl 
(order  approving  rule  changes  relating  to 
modifications  of  the  AOCX)  feature  and 
Authorization/Exception  processing  in  DTC's  ID 
system). 

*  15  U.S.C  7eq-l 
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a£Bnned  ccmfinnations  which  should 
not  be  settled  and  allows  the  records  of 
trades  to  reflect  the  transactions  more 
accurately. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  Uie  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  comments  on  the  proposed  rule 
change  were  solicited  or  received. 

HL  Date  of  Efifectiveness  of  the 
Propoaed  Rule  C3iange  and  Timing  fior 
CnmmMwion  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(iii) »  of  the  Act  and  pursuant 
to  Rule  igb-4(e)(4)e  promulgated 
thereunder  because  the  proposal  effects 
a  change  in  an  existing  service  of  a 
registered  clearing  agency  that  does  not 
adversely  affect  the  safeguarding  of 
seciirities  or  funds  in  the  custody  or 
control  of  the  clearing  agency  or  for 
which  it  is  responsible  and  does  not 
significantly  afEect  the  respective  rights 
or  obligations  of  DTC  or  persons  using 
the  service.  At  any  time  within  sixty 
days  of  the  filing  of  such  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  pubUc 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  tihd  any  person,  other  than 
those  that  may  be  withheld  from  the 


pubhc  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DTC.  All  submissions  should 
refer  to  File  No.  SR-DTC-98-20  and 
should  be  submitted  by  January  3, 1999. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFariand. 

Deputy  Secretary. 

(FR  Doc.  9S-33133  Filed  12-14-98;  8:45  am] 
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[RaieMe  No.  34-40750;  File  No.  SR-Mlx- 
98-64] 

Self-Regulalory  Organizations;  Notice 
of  HIing  and  Order  Granting 
Accelerated  Approval  to  Proposed 
Rule  Change  t>y  ttie  Ptiiladelphia  Stock 
Exchange,  Inc.  Instituting  a  One-Year 
Pilot  Program  to  Return  PMx  DeH 
Options  to  Tradhig  on  the  Phix  Optiona 
Trading  Floor  Using  Amex  Technology 

December  4, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),!  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
2, 1998,  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phlx"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  n  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  December  4, 1998,  the  Exchange 
submitted  Amendment  No.  1  to  the 
proposed  rule  change.^  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons  and  to  grant 
accelerated  approval  to  the  proposal. 


» tS  U.S.C.  7Bs(b)(3)(A)(iii). 
•  17  C3^  240.19b-l(eK4). 


'  17  CFR  20O.3O-3(a)(12). 

'  15  U.S.C.  78»(b)(l). 

»17CFR240.19b-4. 

>  See  letter  from  Edith  Hallahen,  Deputy  General 
Counsel,  Phlx.  to  Michael  Walinskas,  Deputy 
Associate  Director,  Commission,  dated  Diecember  3, 
1998  ("Amendment  No.  1").  In  Amendment  No.  1, 
the  Exchange  proposes  Commentaries  to  Phlx  Rules 
1051-1055  to  accommodate  the  use  of  Amex 
technology  to  trade  Phlx  Dell  optiohs.  The 
remaining  substance  of  Amendment  No.  1  is 
incorporated  into  this  notice  and  order  granting 
accelerated  approval. 


L  Self-Regulatory  Oiyniiation'* 
Statement  of  die  Tenns  of  Substance  of 
the  Pn^MMed  Rule  Change 

The  Phlx  proposes  to  institute  a  one- 
year  pilot  program  to  return  Phlx  Dell 
options  to  the  Phlx  trading  floor  from 
the  American  Stock  Excluuige,  L.L.Q 
("Amex")  trading  floor  using  Amex 
technology  on  at  about  December  7, 
1998.  Amex  technology  would  be  used 
to  enter,  execute  and  process 
transactions  on  the  Phlx  trading  floor  in 
Phlx  Dell  options.  Despite  the  use  of 
Amex  technology,  the  Phlx  will 
continue  to  be  responsible  for 
surveillance  of  Phlx  Dell  options  and 
Phlx  transaction  charges  will  continue 
to  apply.  Phlx  rules  will  also  continue 
to  apply,  except  as  outlined  below. 

Tne  Exchange  notes  that  operational 
functions  respecting  these  options  wiU 
be  handled  by  Amex  systems,  including 
quotation  processing,  booking  ordera, 
transaction  processing,  trade  correction, 
and  submission  to  clearing  through  Hie 
Options  Qearing  Corporation  ("OCC"). 

The  Exchange  has  re-addressed  the 
application  of  certain  Phlx  rules  that  are 
impacted  by  Amex  technology, 
determining  that  the  following  Phlx 
rules,  as  discussed  below,  would  not 
apply  or  would  require  modification  or 
interpretation:  1051, 1052, 1053. 1054, 
1055,  and  1080. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  Phlx  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpoae  of,  and 
SUtutory  Basis  for,  the  Pn^osed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  01  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  trade  Phlx  Dell  options  on 
the  Phlx  trading  floor  using  Amex 
technology  on  a  pilot  basis  for  one-year. 
In  addition,  the  Phlx  proposes  the 
ability  to  switch  back  from  Amex  to 
Phlx  technology,  with  certain 
notification. 
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Jtackground.  Oa  June  12, 11198.  the 
Pllbc  received  Commission  approval  to 
retbcate  Phlx  Dell  options  to  the  Amex 
trf  qing  floor  on  a  temporary  basis.'*  As 
part  of  the  relocation.  Amex  trading 
systems  and  technology  are  currently 
uS^d  on  the  Amex  trading  floor  for 
automated  order  entry  and  execution, 
quotation  processing,  booking  orders, 
tr&iisaction  processing,  trade  correction, 
and  clearing  through  OCC.  The 
relocation  proposal  expires  on 
De|cember  12. 1998. 

j  ^ince  the  relocation  in  June,  trading 
iij  phlx  Dell  options  has  significantly 
increased.'  The  Exchange  believes  that 
the  increase  in  volume  is  due  in  part  to 
tl^e  perception  among  order  flow 
p^viders  that  efficient  customer  order 
e^iby  and  executions  have  resulted  from 
Ajihex  systems.  Thus,  the  Exchange 
proposes  to  continue  to  use  Amex 
technology  upon  the  return  of  Phlx  Dell 
otitions  to  the  Phlx  trading  floor.  The 
ige  believes  that  continuing  to 
I  Amex  systems  may  limit  ciistomer 
ifusion  as  well  as  continue  to  provide 
Icient  order  entry  and  executions, 
ed  upon  the  experience  in  trading 

^Ix  Dell  options  on  the  Amex. 

le  Exchange  continues  to  implement 
lological  improvements  to  its 
AlJTOM"  System,  such  as  upgrading 
t^  featxues  of  its  electronic  limit  order 
bi^ok,  the  X-Station.  Specifically,  the 
itchange  is  in  the  process  of 
iplementing  the  X-Station  on  a  floor- 
}de  basis,  featiuing  improved 
icellation  order  processing.'  The  Phlx 
itinues  to  believes  that  its 
kprovements  are  benefiting  AUTOM 
Brs.  In  addition,  the  Exchuige  intends 
(implement  other  system 
lancements,  such  as  the  inclusion  of 
rket  data  on  the  X-Station  and  an 
art  for  quote  throughs.  The  Phlx  also 
lains  committed  to  continuing  to 
idress  AUTOM  users,  including  a 
focus  on  active  options  such  as  Dell. 
Il>bspite  the  retiun  of  Phlx  Dell  options 
tc|  the  Phlx  trading  floor  using  Amex 
tachnology,  all  other  Phlx  options  will 
Continue  to  trade  using  Phlx  technology, 
Icluding  the  AUTOM  System. 


Phlx  Option.  Because  Phlx  Dell 
options  will  be  processed  and  cleared 
through  Amex  systems,  a  quotation  in 
Phlx  Dell  options  located  on  the  Phlx 
will  still  appear  as  an  Amex  quote.  For 
instance,  vendor  systems  may  indicate 
that  Dell  is  an  "Amex"  option.  Further. 
Phlx  Dell  options  trades  will  appear  in 
market  data  systems  as  Amex  trades  and 
may  be  cleared  with  other  Amex  trades. 
Accordingly,  trades  cleared  by  OCC  may 
have  Amex  identifier  codes  on  certain 
OCC  reports.  Nevertheless.  Dell 
continues  to  be  a  Phlx  option."  OCC  has 
previously  advised  its  members  that 
Phlx  Dell  options  are  registered,  listed 
and  traded  under  the  rules  of  Phlx.* 
Phlx  Dell  options  volume  will 
subsequently  be  attributed  to  the  Phlx 
for  various  purposes,  including  the 
determination  of  Option  Price  Reporting 
Authority  ("OPRA")  revenues. 

Due  to  the  use  of  Amex  technology  to 
trade  Phlx  Dell  options,  the  Phlx 
represents  that  Amex  will  be 
responsible  for  reporting  system  outages 
as  well  as  other  system  events  pursuant 
to  the  Commission's  Automation 
Review  Policy  ("ARP")  and  related 
regulatory  review  requirements  ^°  Phlx 
also  represents  that  Amex  vyill  also  be 
responsible  for  communicating  with  its 
systems  users  regarding  system  outages 
and  changes  and  other  system-related 
events. 

Amex  Technology— Trade  Processing. 
With  respect  to  option  trade  processing, 
the  Amex  and  Phlx  systems  operate 
differently,  primarily  because  of  the 
timing  and  method  of  submission  of 
trade  participant  information.  Phlx 
executions  are  reported  as  "matched 
trades"  through  the  AUTOM  System, 
including  complete  participant  clearing 
information  at  the  time  of  execution,  for 
submission  to  OPRA.  Also  at  that  time, 
initial  comparison  has  occurred. 

Amex  verification  and  reconciliation, 
on  the  other  hand,  takes  places 
throughout  the  day  ^>  via  the  Intra-Day 


See  Securities  Exchange  Act  Release  No.  40088 
e  12, 1998).  63  FR  33426  dune  18. 1998)  ("June 
11  options  order"). 

Volume  has  increased  66%  since  June  from 
.418  contracts  per  day  before  the  move  to  50,615 
itracts  per  day  after  the  move.  Recently,  daily 
lume  has  exceeded  55,000  contracts. 
The  Phlx  Automated  Options  Market  (AUTOM) 
}stem  is  the  Exchange's  electronic  order  delivery 
Syistem,  which  provides  automatic  entry  and  routing 
^(option  orders  to  the  Exchange  trading  floor, 
I II  irsuant  to  Phlx  Rule  1080. 

'The  Exchange  notes  that  improved  cancel- 
1 1  |>Uce  order  processing  was  perceived  as  one 
I  e  ison  to  relocate  Phlx  Dell  options  to  the  Amex. 


•The  Exchange  intends  to  seek  interpretative 
relief  bom  Commission  Rule  10l>-10  that 
representing  that  an  options  transaction  took  place 
on  the  Amex  does  not  constitute  a  false  statement 
by  the  broker-dealer  issuing  the  transaction 
confirmation. 

■Phlx  Dell  options  are  currently  registered  by 
OCC  as  securities  listed  on  Phlx  via  a  Form  8 
amendment  under  the  Act.  Trading  Phlx  Dell 
options  using  Amex  technology  in  no  way  suggeats 
that  these  options  are  listed  on  the  Amex. 

><>See  Securities  Exchange  Act  Release  Nos. 
27445  (Nov.  16. 1989),  54  FR  48703  (Nov.  24.  1989); 
and  29185  (May  9, 1991).  56  FR  22490  (May  15. 
1991).  ARP  I  and  ARP  0  are  Commission  policy 
statements  that  provide  guidelines  for  the  review 
and  assessment  of  information  technology  resources 
and  supporting  trading  and  information 
dissemination  systems. 

*  >  The  Exchange  notes  that  this  pertains  to 
manually  executed  orders,  such  as  trades  between 


Clearing  ("IDC")  system,  separate  from 
trade  reporting  functions.  IDC  provides 
an  on-line,  input-driven  correction 
faciUty  between  member  firms  and  the 
IDC  system.  IDC  terminals  are 
operational  throughout  the  trading  day. 
Members  with  a  password  have  the 
ability  to  access  uncompared,  advisory, 
rejected,  and  force  matdi  option  trades. 
The  IDC  system  allows  clearing 
information  to  be  input  during  the 
trading  day  rather  than  at  the  time  of    ' 
execution,  separating  and  reducing  the 
amount  of  information  inputted  at  the 
time  of  execution  for  trade  reporting 
purposes. 

As  a  result  of  these  differences  in 
trade  processing  by  Amex  systems,  Phlx 
Rules  lOSl-1055  are  affected.  Rule 
1051.  General  Comparison  and 
Clearance  Rule,  provides  that  all 
Exchange  options  transactions  shall  be 
reported  to  the  Exchange  at  the  time  of 
execution  for  comparison  of  trade 
information  at  the  specialist's  post  and 
all  compared  transactions  shall  be 
cleared  through  the  OCC.  Proposed 
Commentary  .01  will  clarify  that 
utilizing  Amex  technology  for  Phlx  Dell 
options  results  in  the  submission  of 
some,  but  not  all,  trade  information  at 
the  specialist's  post,  as  clearing  and 
detailed  participant  information  would 
follow  via  IDC. 

Rule  1052,  Responsibility  Of  Clearing 
Options  Member  For  Exchange  Options 
Transactions,  places  responsibility  on 
clearing  member  organizations  to  clear 
Exchange  options  transactions. 
Proposal  Commentary  .01  will  clarify 
that  Phlx  Dell  options  trading  on  Amex 
technology  are  "Exchange"  transactions 
for  this  purpose  as  well. 

Phlx  Rules  1053,  Filing  of  Trade 
Information,  and  1054,  Verification  Of 
Contracts  and  Reconciliation  Of 
Uncompared  Trades,  require  certain 
trade  information  should  be  supplied  or 
verified  at  the  time  of  execution.'^' 
These  rules  also  provide  that  such 
information  should  be  in  a  form 
prescribed  by  the  Exchange,  and, 
respectively,  in  accordance  with 
procedures  established  by  the  Exchange. 
The  Phbc  proposes  that,  with  respect  to 
an  option  trading  using  Amex  * 


two  Registered  Options  Traders  ("ROTs")  or  trades 
manually  executed  by  a  floor  broker.  Orders 
executed  through  Amex's  Auto-Ex  system  or  by  the 
specialist  through  Amex  Options  Display  Book, 
however,  are  automatically  entered  upon  execution 
into  the  IDC  system  as  a  compared  traded  similar 
to  Phlx  trades.  See  Amendment  No.  1.  §upm  note 
3. 

"Phlx  Option  Floor  Procedure  Advice  F-2  «rill 
apply  to  Phlx  Dell  options  trading  using  Amex 
technology,  such  that  it  is  the  duty  of  the  largest 
participant  to  report  the  trade.  In  the  event  that 
there  is  only  one  buyer  and  seller,  the  seller  is 
required  to  report  the  trade. 
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technology,  some  trade  information 
(such  as  clearing  and  participant 
information)  need  not  be  reported  at  the 
time  of  execution  at  the  specialist  post 
and  that  these  are  Exchange  transactions 
for  the  purposes  of  Rule  1053  and  1054. 

Phlx  Rule  1055,  Reporting  Of 
Compared  Trades  To  Options  Clearing 
Corporation,  will  continue  to  apply  to 
Dell  options  as  it  requires  the  &cchange 
to  furnish  OCC  with  a  report  of  all 
compared  trades  based  on  a  comparison 
service  performed  by  the  Exchange  on 
that  day,  which  will  incorporate  the  IDC 
system  described  above.  Proposed 
Commentary  .01  stats  that  Amex 
technology  shall  furnish  the  report  and 
perform  the  comparison  service  referred 
to  in  this  Rule.  In  addition,  the  proposal 
deletes  a  reference  to  Rule  1075  '^  in 
Rule  1055.1* 

Amex  Technology— Automated  Order 
Entry  and  Execution.  Amex 
technology  i'  regarding  automated 
options  order  routing  occurs  through  the 
Common  Message  Switch  ("CMS").*" 
The  Exchange  shall  provide  prior 
written  notice  to  the  Exchange 
membership  describing  key  elements  of 
Amex  technology  and  the  resulting 
order  routing  implications.  With  respect 
to  contra-side  participation  for 
automatically  executed  trades,  Amex's 
Auto-Ex  feature  rotates  among  trading 
crowd  participants  (specialists  and 
ROTs]  separately  for  puts  and  calls, 
which  differa  from  the  single  '"Wheel" 
for  each  option  in  the  AUTOM  system. 
Thus,  the  Wheel  provision  of  Phlx  Rule 
1080  and  Floor  Procedure  Advice  F-24 
cannot  apply. 

Pursuant  to  Advice  F-24(e).  the  Phlx 
assigns  contra  party  participation  on  the 
Wheel  by  assigning  a  certain  number  of 
contracts  to  each  participant  signed  onto 
the  Wheel  per  eadi  order.  Whereas  the 
Amex  Auto-Ex  system  distributes  the 
entire  order  on  a  rotational  basis  to  each 
participant.  In  addition,  the  rotation 
among  participants  is  diffierent,  as 
specialist  participation  on  the  Phlx 
Wheel,  as  enumerated  in  Advice  F-24, 
depends  upon  the  Auto-Ex  guarantee  in 
that  option.  This  aspect  of  Advice  F- 


^'The  Commission  notes  that  Phlx  does  not 
currently  have  a  Rule  1075.  As  such,  the  deletion 
of  this  reference  from  Rule  1055  is  not  a  substantive 
change. 

*'*  See  Amendment  No.  1,  supm  note  3. 

"  This  is  not  intended  to  be  a  complete 
description  of  Amex  technology  regarding 
automated  options  order  routing.  This  limited 
description  is  provided  merely  to  identify  the 
impact  of  trading  Phlx  Oell  options  using  Amex 
technology  on  Phlx  rules. 

••The  proposed  rule  change  to  temporarily 
relocate  Phbc  Dell  options  to  the  Amex  referred  to 
the  Amex  Order  File  and  related  sub-systems  such 
as  the  Amex  Options  Display  Book  ("AODB"), 
Touch  Order  Entry  Terminal  ("TOETS").  and  Auto- 


24(e)  will  not  apply  to  Phlx  Dell 
options. 
Liability. 

With  respect  to  the  Uability 
provisions  of  Phbc  By-Law  Article  XII, 
Section  12-11  as  well  as  other  UabiUty- 
related  provisions  in  Amex  rules."  the 
use  of  the  facilities 'Clearly  includes  Phlx 
Dell  options  trading  on  the  Phlx,  despite 
the  use  of  Amex  technology.  Thus,  non- 
liabihty  for  damages  sustained  by  a 
member  or  member  oiganization 
growing  out  of  the  use  by  such  member 
organization  of  the  facilities  afforded  by 
the  Exchange  for  the  conduct  of  their 
business  should  be  extended  to  Amex 
systems.  In  trading  Phlx  Dell  options 
using  Amex  technology,  the  Phlx,  its 
members,  member  organizations  and 
employees  shall  accept  the  same 
limitations  on  the  liabiUty  of  Amex,  as 
provided  in  the  Amex  Constitution  and 
Rules  with  respect  to  the  use  of  Amex 
technology  systems  for  the  conduct  of 
business,  as  such  limitations  apply  to 
any  Amex  member,  member 
organization  or  employee  thereof.** 
Other  Phlx  rule  implications.  Phlx 
Dell  options  will  continue  to  be  traded 
under  Phlx  rules,  including  minimiim 
trading  increments,  strike  price 
intervals,  and  position  and  exercise 
limits.  Phlx  Rule  1080  and  Floor 
Procedure  Advice  F-24,  regarding 
contra-side  participation  continue  to 
apply  to  automated  orders,  to  the  extent 
its  provisions  conform  to  Amex 
technology  and  except  as  otherwise 
described  herein.  For  instance,  Amex 
parameters  will  apply  regarding  the 
maximiun  order  size  eUgible  for 
electronic  delivery. '» 

SuTvelliance.  although  Phbc  Dell 
options  continue  to  be  Phlx  options, 
utilizing  Amex  technology  necessitates 
that  surveillance  data  be  generated  by 
the  Amex  and  submitted  to  the  Phlx  on 
a  next-day  basis.  The  Phlx  incorporates 
such  data  into  its  existing  surveillance 
procedures  and  generates  similar 
surveillance  reports  respecting  Phlx  Dell 
options.  Certain  surveillance  data,  sadtx 
as  block  trades,  may  be  forwarded  to  the 
Phbc  in  the  form  of  reports  depending 
upon  technical  and  operational  factors, 
and  sudi  data  would  then  be 
incorporated  into  Phlx  surveillance 
prcx»dures.  Other  than  the  reliance  on 
Amex  for  data  and  large  block  trade 


"See  also  PbU  Rule  1080(e) 

'•In  the  proposal,  the  Phlx  codiHes  the  limitation 
of  Amex  liability  to  Phbc  members  in  proposed 
Commentary  .03  to  Phbt  Rule  1080.  Proposed 
Commentary  .03  also  provides  that  Phbt  members 
may  not  copy,  modify,  disclose,  damage,  improve 
or  create  derivative  works  from,  sublease,  assign  or 
in  any  other  way  permit  use  by  any  other  third 
party  of  such  Amex  technology.  See  Amendment 
No.  1,  supm  note  3. 

"Currently,  such  maximum  size  is  50  contracts. 


reports,  surveillance  of  Phlx  Dell 
options  will  remain  the  responsibility  of 
Phbc. 

Transaction  Fees.  Phlx  transaction 
fees  will  continue  to  apply  to  Phlx  Dell 
options,  thus,  Phlx  will  be  responsible 
for  transaction  fee  billing  and  collection 
in  accordance  with  such  Phlx 
procedures.  The  Phlx  anticipates  that 
fees  to  the  Phlx  respecting  Amex 
systems  use  will  be  determined  by  an 
agreement  with  the  Amex.  Similar  to 
surveillance  matters,  data-sharing  will 
be  necessary  in  order  for  all  such  billing 
to  be  c:omplete. 

Deputization  of  Amex  floor  brokers. 
When  Phlx  Dell  options  temporarily 
relcx»ted  to  the  Amex  trading  fl(x>r, 
another  method  for  order  entry  was 
through  a  deputized  Amex  floor  broker. 
Deputization  involved  a  waiver  of 
compliance  with  Phlx's  rules  governing 
flcx>r  brokers  and  the  requirements  for 
membership.  However,  with  the  return 
of  Phbc  Dell  opticHis  to  the  Phlx  trading 
floor,  such  deputization  is  no  longer 
necessary;  Phlx  floor  broken  will 
resiune  providing  this  additional 
method  of  order  entry. 

Notification.  Prior  to  the  retiun  of 
Phlx  Dell  options  to  the  Phlx  trading 
flcrar.  the  Exchange  will  also  notify  all 
member  firms  of  the  change  in  trading 
lcx»tion,  emphasizing  the  continuation 
of  Amex  technology.  The  Exchange  has 
cx)nducted  training  sessions  for  floor 
personnel  regarding  Amex  systems.  As 
stated  above,  the  Excihange  will  also 
distribute  memoranda  regarding  the 
differences  in  trade  reporting  and  pre- 
clearing  prbcediues  between  the  Phlx 
Dell  options  trading  on  Amex 
technology  and  the  Phlx  options  trading 
on  Phlx  technology  throughout  the  Phlx 
trading  floor.  Because  Phlx  Dell  options 
will  continue  to  be  traded  using  Amex 
technology,  the  larger  system  and  order 
routing  changes  that  were  required  upon 
initial  relocation  to  the  Amex  in  June 
should  not  result.  Nevertheless,  the 
Exchange  plans  to  notify  its  members,  as 
well  OCC,  of  the  return  to  the  Phlx 
trading  floor. 

The  Exchange  believes  that  using 
Amex  systems  for  Phlx  Dell  options  on 
the  Phlx  trading  flcx>r  should  provide 
consistenc:y  for  members  and  investors 
as  well  as  a  continuation  of  efficient 
order  execution.  The  Phlx  also 
continues  to  improve  upon  its  own 
technology  for  the  remainder  of  the  Phbc 
options  floor,  as  discussed  above. 
Termination  of  its  tecihnology 
arrangement  with  Amex,  formal  or 
informal,  or  the  inability  of  Amex 
technology  to  function  properly,  as 
reasonably  determined  by  Uie  Exchange, 
would  warrant  a  switch  to  Phlx 
technology.  The  Exchange  would 
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jvide  prior  written  notice  to  the 

tssion,  Phlx  members,  OCC  and 
Amex  should  such  a  switch  be 
isary. 

itatutory  Basis 

^or  the  reasons  discussed  above,  the 
lange  believes  that  the  proposed 
change  is  consistent  with  Section  6 

the  Act  in  general,  and  in  particular, 
with  Section  6(b)(5). »» in  that  it  is 
deigned  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
aikp  facilitating  transactions  in 
sm^urities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
onsn  market  and  a  national  market 

ttem,  as  well  as  to  protect  investors 

i  the  pubUc  interest  by  maintaining 
cOtisistency  in  the  order  entry  and 
e^iecution  for  Phlx  Dell  options  trading 
d  the  Phlx. 

B.  Self-Regulatory  Organization's 
SWement  on  Burden  on  Competition 

The  Exchange  does  not  beUeve  that 
tl  II )  proposed  rule  change  will  impose 
a  ly  inappropriate  biuden  on 
o )  mpetition. 

C .  Self-Regulatory  Orgcmization's 
Snitement  on  Comments  on  the 

fposed  Rule  Change  Received  From 
tmbers,  Participants,  or  Others 

lo  written  comments  were  either 
idted  or  received. 

|.  Solicitation  of  Comments 

terested  persons  are  invited  to 
mit  written  data,  views,  and 
a  rkiunents  concerning  the  foregoing, 
L  i^luding  whether  the  proposed  rule 
c  b  ange  is  consistent  with  the  Act. 
F  ( rsons  making  written  submissions 
s  t^ould  £Qe  six  copies  thereof  with  the 
retary.  Securities  and  Exchange 
mmission,  450  Fifth  Street,  N.W., 
hington,  D.C.  20549.  Copies  of  the 
SL^bmission,  all  subsequent 
amendments,  all  written  statements 
\  rith  respect  to  the  proposed  rule 
c  t  lange  that  are  filed  with  the 
( !( >mmission,  and  all  written 
c  c  mmunications  relating  to  the 
J 1  oposed  rule  change  between  the 
( }  >mmission  and  any  person,  other  than 
t  ]  ose  that  may  be  withheld  from  the 
{ II  ibUc  in  accordance  with  the 
jiiovisions  of  5  U.S.C.  §  552,  will  be 
t  vailable  for  inspection  and  copying  at 
t  ]  e  Commission's  Public  Reference 
I  [i  ram.  Copies  of  such  filing  will  also  be 
{ vailable  for  inspection  and  copying  at 
t  iie  principal  office  of  the  Exchange.  All 


submissions  should  refer  to  File  No. 
SR-Phlx-98-54  and  should  be 
submitted  by  January  5, 1999. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of  the 
Proposed  Rule  Change 

The  Commission  finds  that  Phlx's 
proposal  to  institute  a  one-year  pilot 
program  to  trade  Phlx  Dell  options  on 
the  Phlx  trading  floor  using  Amex 
technology  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  appUcable  to 
a  national  securities  exchange. 
Specifically,  the  Commission  finds  that 
the  proposed  rule  change  is  consistent 
with  Section  6(b)(5) "  in  that  the 
arrangement  between  Phlx  and  Amex 
fosters  cooperation  and  coordination 
with  persons  engaged  in  regulation, 
clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities.^z 

With  respect  to  the  proposed 
Commentaries  to  Exchange  Rules  1051- 
1055,  the  Commission  believes  that  the 
proposed  rule  changes  are  reasonable 
and  consistent  with  the  Act  as  a 
temporary  measure  to  conform  Phlx 
rules  with  the  use  of  Amex  technology. 
Although  the  Commission  believes  that 
the  proposed  rule  changes  are  necessary 
to  allow  Phlx  Dell  options  to  be  traded 
op  the  Phlx  trading  floor  using  Amex 
technology,  the  Commission  has 
concerns  regarding  a  number  of  aspects 
of  the  proposal.  The  Conunission 
recognizes  that  importing  Amex 
technology  to  the  Phbc  is  critical  to  the 
Phbc  being  able  to  properly  handle 
trading  of  Dell  options  on  their  trading 
floor.  We  observe  that  the  technology 
being  used  has  not  been  tailored  to 
permit  trading  of  Dell  options  in  a 
manner  that  would  be  consistent  with 
existing  Phlx  rules.^*  As  noted  above, 
the  Exchange  is  committed  to 
implementing  technological 
improvements  to  its  current  electronic 
systems  including  its  electronic  limit 
order  book,  the  X-Station.^*  The 
Commission  expects  that  the  Exchange 
will  endeavor  to  continue  to  improve  its 
technology  to  enable  Phlx  Dell  options 
to  trade  on  Phlx  in  a  manner  consistent 
with  existing  Phlx  Rules.  The 
Commission  believes  that  the  existing 
proposal  is  not  a  desirable  long-term 
solution  for  trading  Phlx  Dell  options. 
The  trading  processing  requirements 


»15U.S.C7«f(b)(5). 


"  15  U.S.C  78fn))(5). 

"In  approving  this  rule,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C  78c(f). 

"  See  supra  Section  O—Amex  Technologjf— 
Trade  Processing. 

z«  See  supra  Section  H—Backffound. 


and  Wheel  assignment  rules  applicable 
to  Phlx-traded  Dell  options  are  being 
utilized  out  of  necessity  rather  than  by 
choice — they  are  embedded  in  the  Amex 
technology  that  Phlx  believes  is 
necessary  in  order  to  maintain  fair  and 
orderly  markets  in  Phlx  Dell  options. 
In  the  filing,  Phlx  also  proposed  an 
amendment  to  Rule  1080,  disclaiming 
Amex's  liability  to  Phlx  members  for 
damages  growing  out  of  the  use  and 
enjoyment  of  Amex's  technology  and 
imposing  fiability  on  Phlx  members  for 
the  misuse  or  damage  of  the  Amex 
technology.  In  the  June  Dell  options 
order,  the  Commission  approved  an 
interpretation  of  Phlx  By-Law  Article 
Xn,  Section  12-11,  which  disclaims 
Phlx's  liabihty  to  Phlx  members  for 
damages  growing  out  of  the  use  and 
enjoyment  of  Phlx's  facilities,  extending 
that  limitation  of  liability  to  the  Amex.'' 
The  Commission  continues  to  believe 
that  this  limitation  of  liability  of  the 
Amex  2>  to  Phlx  members  growing  out  of 
the  use  and  enjoyment  of  the  Amex 
technology  is  reasonable  and  consistent 
with  the  Act.  This  Commentary  to  Rule 
1080  merely  codifies  the  ciurently 
existing  imderstanding  between  Phlx 
members  and  the  Amex  as  stated  in  the 
June  Dell  options  order. 

In  the  proposal,  the  Exchtmge 
represents  that  the  Amex  will  be 
responsible  for  reporting  system  outages 
as  well  as  other  systems  events  pursuant 
to  the  Commission's  ARP  policy  and 
related  regulatory  review 
requirements.^^  The  Commission  agrees 
that,  because  Amex  technology  is  being 
used,  the  Amex  may  be  in  the  best 
position  to  report  system  outages  and 
other  system  events.  Nonetheless,  the 
Exchange  is  ultimately  responsible  for 
ensuring  that  such  outages  and  system 
events  are  reported  to  the  Commission. 

Finally,  the  Commission  notes  that,  to 
minimize  investor  confusion  in  the 
trading  of  Phlx  Dell  options,  Phlx  has 
stated  that  it  will  provide  adequate 
notice  to  its  members  to  ensure  that  they 
and  the  investing  public  are  aware  that 
Phlx  Dell  options  are  listed,  traded,  and 
supervised  according  to  Phlx  rules,  but 
are  to  be  traded  using  Amex  technology 
on  the  Phbc  trading  floor. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  pubUcation  of  notice  thereof  in  the 


"  See  June  Phlx  Dell  options  order,  supra  note  4. 

2*  The  Commission  notes  that,  in  the  |une  Phlx 
Dell  options  order,  the  limitation  of  liability  only 
involved  the  Amex  where  in  this  Tiling,  the 
limitation  of  liability  includes  the  National 
Association  of  Securities  Dealers,  Inc.  ("NASD"). 
This  is  due  to  the  recent  merger  of  the  Amex  and 
the  NASD. 

"  See  supra  Section  U—Phlx  Option. 
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Federal  Register.  Granting  accelerated 
approval  to  the  proposal  will  enable  the 
Exchange  to  return  Phlx  Dell  options  to 
the  Phlx  options  trading  floor  prior  to 
the  expiration  of  the  Phlx  Dell  options 
order.  Accordingly,  the  Conunission 
believes  that  good  cause  exists, 
consistent  with  Section  6(b)(5)  and 
Section  19(b)(2)  of  the  Act,  to  grant 
accelerated  approval  to  the  proposed 
rule  change.^" 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  one-year  pilot  program  (SR- 
Phlx-98-54)  is  approved  on  an 
accelerated  basis  through  December  6, 
1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  del^ated 
authority.'" 

Mafgaret  H.  McFarland. 

Deputy  Secretary. 

[FR  Doc  98-33136  Filed  12-14-98;  8:45  am] 

BIUMQ  COM  WIO-ai-M 


SMALL  BUSINESS  ADMINISTRATION 

Region  i  Advisory  Council  Meeting; 
Put)lic  Meeting 

The  U.S.  Small  Business 
Administration  Region  I  Advisory 
Council,  located  in  the  geographical 
area  of  Hartford,  Connecticut  will  hold 
a  public  meeting  at  8:30  A.M.  on 
Monday.  January  11, 1999,  at  the 
Hartford  District  Office,  330  Main 
Street,  Hartford  Connecticut  06106  to 
discuss  such  matters  as  may  be 
presented  by  members  and  staff  of  the 
U.S.  Small  Business  Administration,  or 
others  present. 

For  further  information  contact:  Ms. 
Marie  Record.  District.  U.S.  Small 
Business  Administration,  330  Main 
Street,  Hartford,  Connecticut,  telephone 
(860) 240-4700. 
Shirl  Thomas, 

Director,  Office  of  External  Affairs. 
(FR  Doc.  98-33189  Filed  12-14-98;  8:45  am] 
MLUNQ  CODE  M2S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

Wisconsin  State  Advisory  Council; 
Putilic  Meeting 

The  U.S.  Small  Business 
Administration  Wisconsin  State 
Advisory  Council,  located  in  the 
geographical  area  of  Milwaukee, 
Wisconsin,  will  hold  a  pubUc  meeting 
from  12:00  p.m.  to  1:00  p.m.  December 


'•15  U.S.C.  78ia))(5)  and  788(b)(2). 

"15  U.S.C.  788(b)(2). 
'•'I?  CFR  20O.3a-3(a)(12). 


17, 1998  at  Metro  Milwaul^ee  Area 
Chamber  (MMAC)  Associat^n  of 
Commerce  Building;  756  North 
Milwaukee  Street,  Fourth  Floor. 
Milwaukee,  Wisconsin  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information  contact: 
Yolanda  Lassiter,  U.S.  Small  Business 
Administration,  310  West  Wisconsin 
Avenue,  Milwaukee,  Wisconsin  53203; 
(414) 297-1092. 
Sliiii  Thomas, 

Director,  Office  of  External  Affairs. 
IFR  Doc.  98-33190  Filed  12-14-98;  8:45  am] 

MLUNQ  COW  aus-oi-p 


DEPARTMENT  OF  TRANSPORTATION 

OFFICE  OF  THE  SECRETARY 

Aviation  Proceedings,  Agreements 
Filed  During  tite  Week  Ending 
December  4, 1998 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C. 
Sections  412  and  414.  Answers^may  be 
filed  within  21  days  of  date  of  filing. 
Docket  Number:  OST-98-4827 
Date  Filed:  December  1, 1998 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 

COMP  Telex  Mail  Vote  979 

Reso  024j — Special  Construction 
Rules  on  Seasonality  &  Day-of-Week 
Conditions 

Intended  effective  date:  January  1, 
1999. 

Docket  Number:  OST-98-4828 
Date  Filed:  December  1, 1998 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 

(1)  PTC2  Telex  Mail  Vote  977 
Within  Europe  Reso  01 7hh  rl 

(2)  PTC3  Telex  Mail  Vote  976 
Japan-China  Reso  01  Oz  r2 
Intended  effective  date: 

(1)  January  1, 1999 

(2)  December  7, 1998. 
Docket  Number:  OST-98-4829 
Date  Filed:  December  1, 1998 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 
COMP  Telex  Mail  Vote  969 
Special  Clargo  Amending  Reso  (except 

to/from  U.S.) 
Amendments  to  Mail  Vote  & 

Siunmary 
Intended  effective  date:  February  1, 

1999. 


Docket  Number:  OST-98-4834 
Date  Filed:  December  1, 1998 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 

COMP  Cargo  Telex  Mail  Vote  970 

Cargo  Reso  OlOLL 

Intended  effective  date:  February  1, 
1999. 

Docket  Number:  OST-98-4851 

Date  Filed:  December  3, 1998 

Parties:  Members  of  the  International 
Air  Transport  Association 

Subject: 
CTC  COMP  0101  dated  May  19. 1998 
Composite  Cargo  Resolutions 
rl-518  r2-595  r3-597 
Economic  Justifications  from: 
American.  Delta,  Federal  Express,  and 

United 
Intended  effective  date:  October  1. 
1998 

Dorodiy  W.Walker. 

Federal  Register  Liaison. 

(FR  Doc.  98-33160  Filed  12-14-98;  8:45  am] 

■LUNQ  COK  4«10-tS-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  The  Secretary 

Notice  of  Applications  for  Certificates 
of  Pul>lic  Convenieitce  and  Neonslty 
and  Foreign  Air  Carrier  Permits  Hied 
Under  Subpart  Q  During  ttie  Week 
Ending  December  4, 1998 

The  following  Applications  for 
Certificates  of  PubUc  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1:^01  et  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-98-4838. 

Date  Filed:  December  2, 1998. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  December  30, 1998. 

Description:  Apphcation  of  Puerto 
Rico  Airways  Corp.  d/b/a  Puerto  Rico 
Airways  pursuant  to  49  U.S.C.  Section 
41102,  applies  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
interstate  scheduled  air  transportation 
of  persons,  property  and  mail  between 
any  point  in  any  state  in  the  United 
States  or  the  District  of  Coltunbia.  or  any 
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fi  1  ritory  or  possession  of  the  United 

S  u  ites,  and  any  other  point  of  the  United 

States  or  the  District  of  Ck)lumbia,  or  any 

t^nitory  or  possession  of  the  United 

States. 

Ddrothy  W.Walker, 

Pederal  Register  Liaison. 

[pL  Doc.  98-33161  Filed  12-14-98;  8:45  ami 

BILLMQ  CODE  4»10-«t-P 


UNITED  STATES  INFORMATION 
/^ENCY 

Q^lturaHy  Significant  Objects  Imported 
for  Exhil)ition  Determinations:  "Dosso 
possi,  Court  Painter  in  Renaissance 
Idrrara" 


:  United  States  Information 


Notice. 


summary:  Notice  is  hereby  given  of  the 
following  determinations:  Piirsuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27. 1978  (43  FR  133359,  March  29, 
1978),  and  Delegation  Order  No.  85-5  of 
June  27, 1985  (50  FR  27393.  July  2, 
1985),  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibit, 
"Dosso  Dossi,  Court  Fainter  in 
Renaissance  Ferrara",  imported  from 
abroad  for  the  temporary  exhibition 
without  profit  within  the  United  States, 
are  of  cultural  significance.  These 
objects  are  imported  pvu^uant  to  loan 
agreements  with  foreign  lenders.  I  also 
determine  that  the  exhibition  or  display 
of  the  exhibit  objects  at  The 
Metropolitan  Museiun  of  Art,  New  York, 
New  York,  from  on  or  about  January  11, 
1999  to  on  or  about  March  28, 1999  and 


at  the  J.  Paul  Getty  Museum,  Los 
Angeles,  California,  fix)m  on  or  about 
April  27, 1999  to  on  or  about  July  11, 
1999,  is  in  the  national  interest.  PubUc 
Notice  of  these  determinations  is 
ordered  to  be  pubUshed  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  list  of  exhibit  objects  or  for 
further  information,  contact  Paul 
Manning,  Assistant  General  Cotmsel, 
Office  of  the  General  Counsel,  202/619- 
5997,  and  the  address  is  Room  700,  U.S. 
Information  Agency,  301  4th  Street,  SW. 
Washington,  DC  20547-0001. 

Dated:  December  10, 1998. 
Let  Jin, 

General  Counsel. 

(FR  Doc.  98-33191  Filed  12-14-98;  8:45  amj 
BILUNQ  CODE  «23»-ei-M 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  con-ections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  sigrted  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


Federal  Register 

Vol.  63.  No.  240 

Tuesday,  December  15,  1998 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Association 

50CFRPart660 
P.O.  103098A] 
RIN  064S-AL49 

Fisheries  Off  West  Coast  States  and  in 
the  Western  Pacific;  Pelagic  Fisheries, 
Amendment  8;  Caistacean  Fisheries, 
Amendment  10;  Bottomfish  and 
Seamount  Groundfish  Fisheries. 
Amendment  6;  Precious  Corals 
Fisheries,  Amendment  4 

Correction 

In  proposed  rule  document  98-29653 
beginning  on  page  59758,  in  the  issue  of 
Thursday.  November  5, 1998.' make  the 
following  correction: 

On  page  59758,  in  the  third  coliunn. 
xmder  the  heading  DATES:,  in  the  third 
line.  "1998"  should  read  "1999". 

BILUNO  CODE  1S0fr«1« 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40716;  File  No.  SR-NASD- 
98-63] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  to  Amendment 
No.  2  to  the  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Fees  for 
Nasdaq's  Woricstatlon  H  Service  for 
Those  Sut)scribers  Who  Are  Not 
MemtMTS  of  the  NASD 

Correction 

In  notice  document  98-32096 
beginning  on  page  66619  in  the  issue  of 
Wednesday,  December  2, 1998,  make 
the  following  correction: 

On  page  66621,  in  the  first  column,  in 
the  first  paragraph,  in  the  last  line. 
"?????"  should  read  "December  23. 
1998". 

BHJJNQ  CODE  1506414) 


Tuesday 
December  15,  1998 


Part  II 


V 


Securities  and 

Exchange 

Commission 


17  CFR  Parts  200,  230,  239,  240,  249, 
and  260 

Cross-Border  Tender  Offers,  Business 
Combinations,  and  Rights  Offerings; 
Proposed  Rule 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  200,  230, 239, 240,  249, 
and  260 

[RetoSM  Nos.  33-7611. 34-40678; 
International  Series  Release  No.  1171;  File 
NO.S7-29-98] 

RIN3235-AD97 

Cross-Border  Tender  Offers,  Business 
Combinations  and  Rights  Offerings 

AGENCY:  Securities  and  Exchange 

Conunission. 

ACnOM:  Proposed  rules. 


SUMMARY:  The  Securities  and  Exchange 
Conunission Jthe  "Commission")  today 
is  proposing  tender  offer  and  Securities 
Act  registration  exemptive  rules  for 
cross-border  tender  offers,  business 
combinations,  and  rights  offerings.  We 
are  proposing  these  exemptions  to 
facilitate  the  participation  in  these  types 
of  transactions  by  U.S.  holders  of  the 
securities  of  foreign  companies. 
I  ^         DATES:  Comments  should  be  received  on 
or  before  February  16. 1999. 
ADDRESSES:  Please  send  three  copies  of 
your  comments  to  Jonathan  G.  Katz. 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W.. 
Washington.  D.C.  20549.  You  may  also 
submit  your  comments  electronically  at 
the  following  E-mail  address:  rule- 
comments@sec.gov.  All  comment  letters 
should  refer  to  File  No.  S7-29-98;  this 
file  niunber  should  be  included  in  the 
subject  line  if  E-mail  is  used.  Comment 
letters  can  be  inspected  and  copied  in 
our  public  reference  room  at  450  Fifth 
Street.  N.W..  Washington.  D.C.  We  will 
post  electronically  submitted  comments 
on  our  Internet  Web  site  (http:// 
www.sec.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 
Laurie  L.  Green.  Special  Counsel  or 
Christina  Chalk,  Special  Counsel.  Office 
of  Mergers  and  Acquisitions.  Division  of 
Corporation  Finance  at  (202)  942-2920; 
Nancy  ].  Sanow.  Senior  Special 
Counsel,  or  Margaret  A.  Smith. 
Attorney-Advisor.  Office  of  Risk 
Management  and  Control.  Division  of 
Market  Regulation,  at  (202)  942-0772;  at 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  N.W.,  Washington.  D.C 
?0549. 

SUPPLEMENTARY  INFORMATION:  We  are 
proposing  new  Rules  800,  801  and  802 
under  the  Securities  Act  of  1933 
("Securities  Act").i  and  Rule  4d-10 
under  the  Trust  Indentiue  Act  of  1939 
("Trust  Indenture  Act"),2  revisions  to 


Form  F-X  and  Rule  144  under  the 
Securities  Act.^  revisions  to  Rules  10b- 
13. 13e-3. 13e-4. 14d-l.  14d-2. 14d-7. 
14d-10. 14e-l  and  14e-2'«  under  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act") »  and  Rules  30-1  and 
30-3  6  of  the  Commission's  Rules 
Delegating  Authority  to  the  Directors  of 
the  Division  of  Corporation  Finance  and 
Market  Regulation,  respectively.  We  are 
also  publishing  for  comment  a  new 
Form  CB  under  the  Securities  Act  and 
the  Exchange  Act. 
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I.  Executive  Summary 

In  today's  global  market,  it  is  very 
common  for  U.S.  persons  to  hold 
securities  of  foreign  companies.  Foreign 
offerors,  however,  often  exclude  U.S. 
security  holders  from  tender  offers,' 
exchange  offers,*  rights  offerings  and 
business  combinations'  involving  the 
securities  of  a  foreign  company.  Offerors 
often  exclude  U.S.  seciuity  holders  due 
to  conflicts  between  the  U.S.  regulation 
and  the  regulation  of  the  home 
jurisdiction  or  the  perceived  burdens  of 
complying  with  multiple  regulatory 
regimes.  U.S.  security  holders,  therefore, 
often  are  unable  to  receive  any  benefits 
offered  in  these  types  of  transactions. 

Today,  we  are  proposing 
exemptions '°  to  encourage  issuers  and 
bidders  to  extend  tender  offers,  rights 
offerings  and  business  combinations  to 
the  U.S.  security  holders  of  foreign 
private  issuers."  The  proposed 
exemptions  balance  the  need  to  provide 
U.S.  security  holders  with  the 
protections  of  the  U.S.  securities  laws 
against  the  need  to  promote  the 
inclusion  of  U.S.  security  holders  in 
these  types  of  cross-border  transactions. 
The  specific  exemptions  are: 

•  First,  certain  tender  offers  for  the 
securities  of  foreign  private  issuers 
would  be  exempt  from  the  provisions  of 
the  Exchange  Act  and  rules  thereunder 
governing  tender  offers."  Bidders  could 


■  15  U.S.C.  77a  el  seq. 
» 15  U.S.C.  7788a  etseq. 


>  17  CFR  239.42  and  17  CFR  230.144. 

*  17  CFR  24O.10b-13,  240.13e-3.  240.13e-4. 
240.14d-l,  240.14d-2.  240.14d-7.  240.14d-10 
240.14e-l  and  240.14e-2. 

» 15  U.S.C  78a  et  seq. 

•  17  CFR  200.30-1  and  200.30-5. 


'  For  purposes  of  this  relaase,  the  term  "tender 
offer"  includes  tender  offers  where  either  cash  or 
stock  is  issued  in  the  offer. 

•For  purposes  of  this  release,  the  term  "exchange 
offer"  means  a  tender  offer  where  stock  is  issued 
in  the  offer. 

•For  purposes  of  this  release,  the  term  "business 
combination"  means  a  statutory  amalgamation, 
merger,  arrangement  or  other  reorganization 
requiring  the  vote  of  security  holders  of  one  or  moiB 
of  the  participating  companies.  It  also  includes  a 
statutory  short  form  or  "squeeze  out"  merger  that 
does  not  require  a  vote  of  security  holders. 

■°  The  Commission  has  also  recently  proposed 
significant  revisions  to  the  tender  offer  regulations. 
These  revisions  would  update  and  simplify  the 
rules  and  regulations  applicable  to  takeover 
transactions.  Regulation  of  Takeovers  and  Security 
Holder  Communications,  Securities  Act  Release  No. 
7607  (November  3, 1998). 

"  "Foreign  private  issuer"  is  deffned  in  Rule  3b- 
4  under  the  Exchange  Act  and  Rule  405  under  the 
Seciuities  Act  (17  CFR  240.3b-4(c)  and  230.405). 

"  15  U.S.C  78m(e)  and  78n(d);  17  CFR  240.13e- 
4. 14d-l  to  14d-10, 14»-1  and  14e-2i 


use  the  exemption  when  U.S.  security 
holders  hold  of  record  10  percent  or  less 
of  tht  subject  securities.  We  refer  to  this 
exemptive  relief  in  this  release  as  the 
"Tid»  I"  exemption. 

•  Second,  when  U.S.  security  holders 
own  more  than  10  percent  of  the  class 
of  securities  sought  in  the  offer,  limited 
tender  offer  exemptive  reUef  would  be 
availtable  to  eliminate  frequent  areas  of 
confUct  between  U.S.  and  foreign 
regulatory  requirements.  Bidders  could 
rely  on  this  exemptive  relief  when  the 
record  holdings  of  U.S.  security  holders 
do  i^pt  exceed  40  percent  of  the  subject 
i  We  refer  to  this  exemptive  relief 
^s  release  as  the  "Tier  U" 
iption.  The  relief  proposed  under 
her  n  exemption  represents  a 

^ncation  of  current  Commission 

exe^tive  and  interpretive  positions, 
•ifniird,  under  proposed  Securities 
Act  exemptive  Rule  801,  securities 
issued  in  certain  rights  offerings  by 
foreign  private  issuers  would  be  exempt 
fromthe  registration  requirements  of  the 
Securities  Act.  A  foreign  private  issuer 
coiild  rely  on  the  exemption  when  U.S. 
security  holders  hold  of  record  five 
peiident  or  less  of  the  issuer's  securities 
thaiiare  the  subject  of  the  rights  offering. 

•j  Fourth,  under  proposed  Securities 
Act  fexemptive  Rule  802,  securities 
issued  in  exchange  offers  for  foreign 
priViate  issuers'  securities  would  be 
exbiipt  from  the  registration 
requirements  of  the  Securities  Act  of 

(the  "Securities  Act") "  and  the 

ification  requirements  of  the  Trust 
inture  Act  of  1939  (the  "Trust 
inture  Act").**  Securities  issued  in 

business  combinations  involving 

ign  private  issuers  would  also  be 

ex«^pt.  Offerors  could  rely  on  these 
exf  Options  when  U.S.  security  holders 
holo  of  record  five  percent  or  less  of  the 
subject  class  of  seciirities. 

•  Fifth,  tender  offers  for  the  seciirities 
of  fbreign  private  issuers  would  be 
exempt  fit)m  Rule  lOb-13  imder  the 
Exdiange  Act.  Under  certain 
civdumstances,  this  exemption  would 
alkiw  purchases  outside  the  tender  offer 
diDJUig  the  offer.  This  exemption  would 
beTivailable  when  U.S.  security  holders 
ho|la  of  record  10  percent  or  less  of  the 
sutifject  securities. 
Thi  U.S.  anti-fraud  and  anti- 
muiipulation  rules  would,  however, 
continue  to  apply  to  these  transactions. 
In  addition  to  the  above  exemptions, 
welare  proposing  amendments  to  the 
Cdlnmission's  general  organization 
ndfes.  These  amendments  would 
d^ljegate  to  the  Directors  of  the  Divisions 
of  I  Corporation  Finance  and  Mariiet 


Regulation  authority  to  exempt  certain 
tender  offers  from  specific  tender  offer 
requirements. 

n.  Discussion 

A.  Background 

1.  Reasons  for  Proposals 

Generally,  if  a  bidder  wants  to  acquire 
a  foreign  private  issuer,  it  must  comply 
with  the  seciuities  or  takeover  laws  of 
the  target  company's  home  jurisdiction, 
ff  the  target  has  U.S.  security  holders, 
the  bidder  must  also  comply  with  U.S. 
securities  laws.  Bidders  often  simply 
exclude  U.S.  holders  from  the 
opportiuiity  to  participate  in  the 
transaction  to  avoid  the  appUcation  of 
U.S.  laws. '5 

The  same  is  true  of  exchange  offers 
and  business  combinations.  Foreign 
offerors  often  are  unwilling  to  register 
securities  under  the  Securities  Act  when 
the  amount  of  holdings  in  the  United 
States  is  relatively  small.  Further,  they 
are  unwilling  to  incur  a  continuous 
reporting  obligation  under  the  Exchange 
Act  as  a  result  of  registration  under  the 
Securities  Act.  These  concerns  are  also 
significant  deterrents  to  extending  rights 
offerings  to  U.S.  holders. 

When  bidders  exclude  U.S.  security 
holders  from  tender  or  exchange  offers, 
they  deny  U.S.  security  holders  the 
opportunity  to  receive  a  premium  for 
their  shares  and  to  participate  in  an 
investment  opportimity.  Similarly, 
when  issuers  exclude  U.S.  security 
holders  from  participation  in  rights 
offerings,  U.S.  security  holders  lose  that 
opportimity  to  purchase  shares  at  a 
possible  discount  from  market  price. 

Nevertheless,  these  transactions  may 
affect  the  interests  of  U.S.  security 
holders.  For  example,  market  activity  in 
the  target  company's  stock  after 
announcement  of  a  tender  offer  may 
affect  the  price  of  the  stock.  Even 
though  U.S.  security  holders  cannot 
participate  in  the  tender  offer,  they  must 
react  to  the  event  by  deciding  whether 
to  sell,  hold,  or  buy  additional 
securities.  They  must  make  this 
decision  without  the  benefit  of 


15  U.S.C  77«  el  seq. 
^15  U.S.C.  77aaa  et  seq. 


information  required  by  either  U.S.  or 
foreign  securities  regulation.  Indeed,  to 
avoid  triggering  registration,  filing  and 
disclosure  requirements  under  U.S. 
securities  laws,  bidders  and  issuers  will 
often  take  affirmative  steps  to  prevent 
their  informational  and  offering 
materials  fit>m  being  transmitted  to  U.S. 
holders.  Thus,  U.S.  holders  receive 
information  about  extraordinary 
transactions  affecting  their  interests 
only  indirectly  (for  example,  through 
the  financial  press)  and  often  after  a 
significant  delay. 

2.  Prior  Commission  Action  to  Facilitate 
Inclusion  of  U.S.  Security  Holders  in 
Cross-Border  Tender  Offers,  Business 
Combinations  and  Rights  Offerings 

On  June  6, 1990,  we  pubUshed  a 
concept  release  seeking  comment  on  a 
suggested  conceptual  approacii  to  U.S. 
regulation  of  international  tender  and 
exchange  offers.  We  sought  to  encourage 
bidders  for  foreign  companies  to  extend 
these  offers  to  U.S.  security  holders.'* 
After  reviewing  the  public  comments," 
we  published  releases  in  June  1991, 
proposing  exemptive  rules,  registration 
forms  and  schedules,  and  the  issuance 
of  an  exemptive  order  for  tender  offers 
subject  to  the  U.K.  City  Code  on 
TakfBovers  and  Mergers  (the  "Qty 
Code"),'"  that  would  implement  the 
concept  release  with  respect  to  cross- 
border  tender  and  exchange  offers."  We 
also  proposed  new  exemptive  rules  with 
respect  to  cross-border  rights  offerings 
to  address  similar  concerns  regarding 
the  common  practice  of  excluding  U.S. 
security  holders  (together,  the  "1991 
proposals").^" 

Ine  commenters  generally  supported 
the  1991  proposals.  They  indicated  that 
when  U.S.  security  holders  have  already 
invested  in  a  foreign  private  issuer's 
securities,  the  benefits  of  having  the 
opportimity  to  tender  their  securities  in 
a  tender  offer  at  a  premium  price  or 
purchase  additional  securities  in  a 
rights  offering,  often  at  a  discount. 


•'  Because  a  large  percentage  of  foreign 
companies  have  only  a  small  number  of  U.S. 
security  holders,  it  is  quite  common  for  bidders  for 
the  securities  of  those  foreign  companies  to  exclude 
U.S.  holders.  For  example,  based  on  a  sample  of  31 
tender  offers  compiled  in  1997  by  the  U.K. 
Takeover  Panel  (the  entity  that  regulates  tendered 
offers  in  the  United  Kingdom),  when  the  U.S. 
ownership  of  the  target  was  less  than  15%  (30 
oHers),  the  bidders  excluded  U.S.  persons  in  all  of 
the  offers.  When  the  U.S.  ownership  was  more 
significant,  such  as  36%  (one  offer),  the  bidders 
included  U.S.  persons.  In  the  30  offers  that 
excluded  U.S.  persons,  the  ownership  percentage 
was  as  follows:  in  27  offers,  U.S.  persons  held  lesf, 
than  5%;  in  the  remaining  three  offers,  U.S.  persoas 
held  7%.  8%  and  10-15%,  respecUvely. 


'•Concept  Release  on  Multinational  Tender  and 
Exchange  offers.  Securities  Act  Release  No.  6866 
(June  6, 1990]  [55  FR  23751). 

■''The  Commission  received  31  letters  of 
comment  on  the  concept  release.  Those  letters  and 
a  summary  of  the  comments  can  be  obtained  for 
public  inspection  and  copying  by  requesting  File 
No.  S7-10-90  through  our  public  reference  room  in 
Washington,  D.C. 

"The  City  Coda  on  Takeovers  and  Mergers  and 
the  Rules  Governing  Substantial  Acquisition  of 
Shares  (Fifth  Edition.  Dec.  12,  1996)  (the  "City 
Code").  The  City  Code  sUtes  general  principles  for 
the  regulation  of  takeovers  conducted  in  the  United 
Kingdom  and  the  Republic  of  Ireland. 

'•International  Tender  and  Exchange  Offers, 
Securities  Act  Release  No.  6897  (June  5, 1991)  156 
FR  27582). 

">Cross-Border  Rights  Offers,  Securities  Act 
Release  No.  6896  June  4, 1991)  (56  FR  27564). 
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outweigh  the  detriments  of  not  receiving 
the  hill  protections  offered  by  U.S. 
securities  laws. 2' 

3.  The  Current  Proposals 

Encouraging  bidders  to  include  U.S. 
security  holders  in  multinational  offers 
for  the  securities  of  foreign  private 
issuers  is  even  more  important  in 
today's  global  market  than  in  1991 
because  of  the  broader  ownership  of 
foreign  securities  by  U.S.  seciirity 
holders  "  and  the  increase  in  both  the 
number  and  dollar  value  of  cross-border 
transactions  since  1991.^3  Since  the  last 
time  we  proposed  regulatory  relief,  we 
know  that  many  tender  offers  have 
excluded  U.S.  security  holders." 
Similarly,  foreign  private  issuers 
continue  to  cash  out  U.S.  security 
holders  in  rights  offierings.^ 

Today  we  propose,  with  signihcant 
modifications,  exemptive  rules  and 
forms  similarly  proposed  in  1991.  We 
modified  the  1991  proposals  based  upon 
our  experience  with  cross-border  tender 
offers,  rights  offerings,  and  business 
combinations.  Since  that  time,  we  have 
granted  relief  on  a  case-by-case  basis.^^ 


''  The  Commission  received  a  total  of  52 
comment  letters  on  the  two  1991  proposals.  Those 
letters  and  a  summary  of  the  comments  can  be 
obtained  for  public  inspection  and  copying  by 
requesting  File  No.  S7-17-91  and  File  No.  S7-18- 
91  at  our  public  reference  room  in  Washington,  D.C. 

'^U.S.  ownership  in  foreign  companies  increased 
from  $158.8  billion  in  1991  to  $558.9  billion  in 

1996.  Federal  Reservice  Statistical  Release.  Flow  of 
Funds  Accounts  of  the  United  States.  March  14, 

1997.  The  number  of  foreign  companies  reporting 
under  the  Exchange  Act  has  more  than  doubled 
since  1991  (439),  with  over  1,100  foreign  companies 
reporting  as  of  June  1998. 

''The  nimibar  of  cross-border  mergers  and 
acquisitions  in  Europe  increased  from  1,434  in  1991 
to  1,648  in  1997.  The  dollar  value  of  such 
transactions  increased  from  $40.4  billion  in  1991  to 
$136.9  billion  in  1997.  Mergers  6^  Acquisitions, 
March/April  1998. 

"See,  e.g.,  John  Labatt  Ltd.  v.  Onex  Corp..  890 
F.  Supp.  235  (S.D.N.Y.  1995)  (Court  held  that  the 
bilure  to  extend  the  offer  to  U.S.  security  holders 
did  not  violate  U.S.  securities  laws.  The  U.S. 
ownership  in  the  target  was  approximately  12%). 
Two  of  the  10  largest  tneder  offers  completed  in 
1996  excluded  U.S.  holders:  Central  ft  South  West's 
offer  for  Seeboard  PLC  (tender  offer  price 
represented  a  20%  premium  to  the  share  price)  and 
General  Public  Utilities'  offer  for  Midlands 
Electricity  PLC  (tender  offer  price  represented  a 
14.3%  premium  to  the  share  parice).  Mergers  S- 
Acquisitions,  March/ April  1997.  See  also  Note  15 
(discussing  other  tender  offers  that  excluded  U.S. 
security  holders). 

"  Based  on  information  received  from  the 
follwoing  depositary  banks,  investors  holding 
American  Depositary  Receipts  ("ADRs")  through 
the  Bank  of  New  york  were  cashed  out  in  29  of  the 
37  rights  offerings  frt)m  1994  to  1996.  Investors 
holding  AORs  through  Morgan  Guaranty  Trust 
Company  of  New  York  received  cash  in  lieu  of 
rights  in  23  of  the  24  rights  offerings.  Of  the  23.  six 
of  theoffers  permitted  qualified  U.S.  institutional 
buyers  to  participate  in  the  rights  offerings. 

"Since  1990.  bidders  in  54  traatactions  sought 
exemptive  relief  from  the  staff  to  faciliute  including 
U.S.  shareholders.  Twenty  of  those  transactions 


We  also  make  some  of  these  proposals 
today  because  recent  legislative  action 
granted  us  general  exemptive  authority 
under  the  Securities  Act  and  the 
Exchange  Act.^'  This  authority  provides 
greater  flexibility  to  address  these  issues 
in  a  meaningful  fashion. 

We  have  competing  concerns.  While 
we  want  to  encourage  bidders  to  include 
U.S.  security  holders,  we  would  like  to 
extend  the  protections  of  the  U.S. 
federal  securities  laws  to  investors.  The 
ramifications  to  a  bidder  could  be 
significant.  Making  an  offer  to  U.S. 
holders  of  foreign  securities  ordinarily 
may  trigger:  (i)  disclosure  and  filing 
obligations  under  the  Seciuities  Act  and 
the  Exchange  Act,  and  (ii) 
corresponding  rights  and  protections  for 
the  U.S.  security  holders  Aat  are  (iii) 
enforceable  in  a  U.S.  court  (e.g..  Section 
11  of  the  Securities  Act).  The  proposed 
exemptions  would  balance  these 
competing  concerns  by  focusing  relief  in 
the  areas  where  U.S.  ownership  is 
smallest  or  where  there  is  a  direct 
conflict  between  U.S.  and  foreign 
regulations. 

The  proposed  rule  changes,  however, 
do  not  affect  the  rights  and  claims  of 
U.S.  security  holders  arising  under  the 
anti-fraud  and  anti-manipulation 
provisions  of  the  federal  securities  laws. 
For  example,  if  a  foreign  private  issuer 
uses  one  of  the  proposed  exemptions  to 
make  an  offer  to  a  U.S.  security  holder 
that  includes  a  material 
misrepresentation  or  omission,  that  U.S. 
security  holder  would  have  a  cause  of 
action  under  the  anti-fiBud  provisions. 
It  may  be  difficult,  however,  for  a 
security  holder  to  enforce  any 
judgments  under  the  U.S.  federal 
securities  laws  against  the  foreign 
private  issuer  whose  assets,  senior 
management  and  directors  may  be 
located  in  a  foreign  country.  We  think 
the  benefit  of  allowing  U.S.  security 
holders  to  participate  in  multinational 
offers  outweighs  any  possible 
diminution  in  protection  U.S.  security 
holders  would  have  under  the  federal 
securities  laws. 

U.S.  security  holders  would  still  have 
the  full  anti-fixtud  protection  of  Section 
14(e).  For  example,  the  Tier  I  exemption 


would  have  been  eligible  for  the  Tier  I  exemption 
proposed  today  and  31  would  have  been  eligible  to 
use  the  Tier  n  exemption.  Three  of  these 
transactions  would  have  been  ineligible  for  either 
Tier  I  or  Tier  II  exemptions,  since  U.S.  persons  held 
more  than  40%  of  the  securities  sought  in  the  offer. 
Thus,  based  on  transactions  that  were  open  to  U.S. 
holders,  on  average,  the  Tier  II  exemption  could 
have  been  invoked  approximately  four  times  a  year 
since  1990. 

"  See  National  Securities  market  Improvement 
Act  of  1996,  104  Pub.  L.  No.  290.  110  Stat.  3416 
(1996)  (the  "National  SecuriUes  Markets 
Improvement  Act"). 


for  certain  tender  offers  includes  an 
exemption  from  all  provisions  of  Rule 
14e-l.  The  specific  requirements  of 
Rule  14e-l  are  prophylactic  in  nature, 
as  "means  reasonably  designed  to 
prevent"  fi^udulent  or  deceptive  acts. 2* 
Notwithstanding  the  exemption,  the 
anti-fraud  protections  under  Section 
14(e)  of  the  Exchange  Act  still  apply.» 
Accordingly,  although  Tier  I  exempts 
bidders  from  the  specific  duration, 
notice,  and  payment  requirements  of 
Rule  14e-l,  a  bidder  who,  for  example, 
fails  to  provide  any  notice  to  U.S. 
holders  that  it  has  extended  the 
duration  of  any  offer  and  materially 
increased  the  amount  of  the 
consideration,  or  that  it  may  fail  to  pay 
the  consideration  for  an  unreasonably 
long  time  period  could  violate  the  anti- 
fraud  provisions  including  Section 
14(e). 

The  proposed  exemptions  require  that 
U.S.  security  holders  be  treated  at  least 
as  favorably  as  foreign  security  holders 
in  the  transaction. ^o  The  exemptions 
would  not  be  available  if  only  U.S. 
security  holders  were  permitted  to 
participate  in  the  transaction.  This 
minimizes  the  possibility  that  the 
exemptions  would  be  used  solely  as  a 
means  to  create  a  market  for  the  offeror's 
securities  in  the  United  States.  It  also 
minimizes  the  risk  that  a  bidder  could 
buy  out  only  the  U.S.  security  holders 
in  a  tender  offer  without  compl)ring 
with  the  U.S.  securitv  laws. 

Ql.  In  proposing  these  exemptive 
rules,  we  are  seeking  comment  on 
whether  the  underlying  premise  that 
this  approach  is  in  the  interest  of 
investors  is  still  valid.  For  example, 
have  Commission  rulemaking  and 
informal  initiatives  in  the  last  decade  to 
facilitate  cross-border  offerings  and 
acquisitions  rendered  the  proposed 
exemptive  reUef  unnecessary  or 
inappropriate?  Does  the  opportunity  for 
U.S.  security  holders  to  participate  in 
multinational  tender  offers  justify  the 
proposed  use  of  the  exemptive  authority 
and  f>ossible  diminished  protection  of 
U.S.  securities  laws? 

The  proposals  are  intended  to 
faciUtate  inclusion  of  U.S.  security 
holders  in  offshore  transactions,  rather 
than  provide  means  to  avoid  U.S. 


"17CFR240.14O-1. 

"SecUon  14(e),  15  U.S.C  78n(e).  provides  in 
part: 

It  shall  be  unlawful  for  any  person  to  make  any 
untrue  statement  of  a  material  fact  or  omit  to  state 
any  material  fact  necessary  in  order  to  make  the 
statements  made,  in  light  of  the  circumstances 
under  which  they  are  made,  not  misleading,  or  to 
engage  in  any  fraudulent,  deceptive,  or 
manipulative  acts  or  practices,  in  connection  with 
any  tender  offer. 

»See  proposed  Rules  801(a)(3);  802(a)(2);  13e- 
4(h)(8)(i):  and  I4d-1  (c)(1). 
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juri$(  liction.'  Nevertheless,  we  are 
con*  dering  whether  to  provide 
gui^^ce  regarding  when  U.S.  security 
holders  can  be  provided  information 
about  the  offshore  transaction  without 
trig^^ring  U.S.  requirements. 
Spelqifically,  if  a  bidder  could  use  the 
Int^et  to  disseminate  materials 
relalting  to  an  offshore  tender  offer 
withlout  causing  U.S.  tender  offer 
reqmrements  to  apply  to  that  offer,  U.S. 
secUkity  holders  might  obtain  more 
timely  and  reliable  information  about 
the  offer  and  its  effect  on  their 
investment,  even  though  they  may  not 
be  j)prmitted  to  participate  in  the  offer.'' 
WeL  iof  course,  would  be  concerned  that 
posttng  offshore  tender  offer  materials 
on  the  Internet  could  amoujit  to  a 
solicitation  of  U.S.  security  holders,  that 
in  effect  urges  them  to  find  indirect 
mei^is  to  participate  in  the  tender  offer. 
Q2.  We  request  comment  on  whether 
materials  relating  to  offshore  tender 
offers  could  be  posted  on  the  Internet 
wiWout  triggering  U.S.  tender  offer 
requirements  with  respect  to  that  offer. 
Wof  Id  these  postings  be  helpful  in 
profiding  U.S.  security  holders  with 
tini^ly  information  concerning 
extmordinary  transactions  affecting 
their  holdings?  If  so,  what  conditions 
should  attach  to  dissemination  of 
offthore  tender  offer  materials  over  the 
Internet? 

B.  F  Imposed  Tier  I  Exemption 

under  the  proposed  Tier  I  exemption, 
eligible  tender  offers  would  not  be 
subject  to  Rules  13e-3, 13e-4, 
Regulation  14D  or  Rules  14e-l  and  14e- 
.    iM  These  provisions  contain 
disclosure,  filing,  dissemination, 
minimum  offering  period,  withdrawal 
rigjl^ts  and  proration  requirements  that 
are  intended  to  provide  seciuity  holders 
with  equal  treatment  and  adequate  time 
and  information  to  make  a  decision 
whether  to  tender  into  the  offer.  Under 
th0.  proposed  Tier  I  exemption,  tender 
offers  for  the  securities  of  foreign  private 
issuers  are  exempt  from  these  U.S. 
te^er  offer  requirements,  so  long  as: 

•j    U.S.  seciuity  holders  of  record 
h(  Id  10  percent  or  less  of  the  class  of 
sei^ties  sought  in  the  tender  offer; 

^    In  the  case  of  a  class  of  securities 
subject  to  Rule  13e-4  or  Regulation  14D 
vu  iqer  the  Exchange  Act,  bidders 
submit,  rather  than  file,  an  English 


ijwi 

to  rigii 
secvrit 


^  We  recently  gave  written  guidance  with  respect 
gistration  requirements  under  the  federal 

grilles  laws.  Statement  of  the  Commission 

Regprding  Use  of  Internet  Websites,  Securities  Act 

Rql^ase  No.  7516  (March  23.  1998)  (63  FR  14806). 

'f  Rules  13e-3. 13e-4. 14d-l  through  14d-10  and 
14Ib(-1  and  14«-2,  17  CFR  240.13e-3.  240.13e-4. 
24(il4d-l  through  240.14d-10and  240.14e-l  and 
24  0  14«-2. 


language  translation  of  the  offering 
materials  to  the  Commission  imder 
cover  of  Form  CB  and  file  a  consent  to 
service  on  Form  F-X; 

•  U.S.  security  holders  participate  in 
the  offer  on  terms  at  least  as  favorable 
as  those  offered  to  any  other  holders, 
including  price,  type  of  consideration 
and  choice  among  different  alternatives 
being  offered;  and 

•  Bidders  provide  U.S.  security 
holders  with  the  tender  offer  circular  or 
other  offering  document,  in  English,  on 
a  comparable  basis  as  provided  to  other 
security  holders. 

The  exemption  would  be  available  to 
U.S.  and  foreign  bidders.  The  domicile 
or  reporting  status  of  the  bidder  is  not 
relevant.  Instead  of  complying  with  the 
U.S.  tender  offer  rules,  a  bidder  taking 
advantage  of  the  Tier  I  exemption  would 
comply  with  any  applicable  rules  of  the 
foreign  target  company's  home 
jurisdiction  or  exchange. 

1.  U.S.  Ownership  Limitation 

The  Tier  I  tender  offer  exemption  is 
substantially  similar  to  the  exemption 
for  cash  tender  offers  contained  in  the 
1991  proposals.  Like  in  the  1991 
proposals,  we  propose  10  percent  as  the 
maximum  level  of  ownership  by  U.S. 
security  holders  that  a  target  company 
can  have  and  be  eligible  for  the 
exemption.33  Under  the  1991  proposals, 
we  solicited  comment  on  whether  to 
increase  the  10  percent  limitation  for 
U.S.  ownership  to  15  or  20  percent. 

Commenters  on  the  1991  proposals 
largely  favored  adopting  a  higher 
eligibility  percentage.  As  proposed, 
however,  we  preliminarily  have  decided 
that  10  percent  is  an  appropriate  level 
of  U.S.  ownership  for  exclusive  reliance 
on  home  jurisdiction  requirements.  At 
and  below  that  level  of  U.S.  ownership, 
broad-based  exemptions  may  be 
necessary  to  encourage  inclusion  of  U.S. 
security  holders.  Above  that  level,  more 
tailored  relief  of  the  type  envisioned  by 
Tier  II  to  address  conflicting  regulatory 
mandates  and  offering  practices  appears 
to  be  sufficient,  based  on  our  experience 
in  granting  exemptive  relief  for  those 
offers.  When  U.S.  ownership  does  not 
exceed  10  percent  of  the  target 
securities,  we  believe  that  U.S.  holders' 
interests  are  best  served  by  being  able  to 
participate  in,  rather  than  being 
excluded  from,  the  tender  offer,  even 
though  they  do  not  receive  the  full 
protections  of  the  U.S.  tender  offer 
rules. 

Q3.  We  seek  comments  on  the 
appropriateness  of  the  10  percent 
limitation  on  U.S.  ownership.  Should 


the  threshold  be  higher,  for  example  20 
percent,  or  lower,  such  as  five  percent? 
ff  the  threshold  were  higher,  would  the 
Tier  n  exemption  be  necessary? 

2.  Disclosure  and  Dissemination — 
Proposed  Form  CB 

A  bidder  relying  on  the  Tier  I 
exemption  must  submit  any  offer 
materials  prepared  under  foreign  law  to 
the  Commission  for  notice  purposes 
only,  under  the  cover  of  proposed  Form 
CB.  Also,  if  the  target  company,  or  any 
officer,  director  or  other  person  provides 
a  recommendation  with  respect  to  the 
offer,  they  may  satisfy  their  disclosiue 
obligations  under  Rules  14e-2  and  14d- 
9  by  submitting  the  recommendation  to 
the  Commission  on  Form  CB.  If  the 
tender  offer  is  subject  only  to  Section 
14(e)  and  Regulation  14E,  the  offering 
document  would  not  need  to  be 
submitted  to  the  Commission,  since  the 
current  regulations  do  not  require  a 
filing  in  connection  with  those  offers. 
The  materials  submitted  under  cover  of 
Form  CB  would  not  be  deemed  filed 
with  the  Commission.  Therefore,  the 
person  submitting  the  materials  would 
not  be  subject  to  Uie  express  liability 
provisions  of  Section  18  of  the  Exchange 
Act.** 

Form  CB  must  be  received  by  the 
Commission  no  later  than  the  next 
business  day  after  the  tender  offer  is 
commenced.  A  number  of  countries, 
such  as  the  United  Kingdom,  provide 
that  an  offer  commences  when  the 
offering  document  is  first  physically 
sent  to  security  holders.  A  number  of 
commenters  on  the  1991  proposals 
expressed  concern  that  it  would  be 
difficult  to  submit  docimients  to  the 
Commission  contemporaneously  with 
the  publication  or  mailing  of  documents 
overseas.  Thus,  offerors  and  targets  will 
have  one  extra  day  from  the  date  the 
offering  circular  or  disclosure  document 
is  fjrst  published,  sent  or  given  to 
security  holders  to  submit  the  offering 
circular  or  disclosure  document  to  the 
Commission  under  the  cover  of  Form 
CB.  If  the  bidder  is  a  foreign  company, 
it  must  also  file  a  Form  F-X  with  the 
Commission  contemporaneously  with 
the  submission  of  the  Form  CB.^* 

Offerors  must  disseminate  any  tender 
offer  circular  or  other  informational 
document  to  U.S.  security  holders  in 
English  on  a  comparable  basis  as 
provided  to  security  holders  in  the 
foreign  target  company's  home 
jurisdiction.  If  the  foreign  target 
company's  home  jurisdiction  permits 


"  See  Section  II.H,  infra,  for  a  discussion  of  how 
U.S.  ownership  is  determined. 


"15U.S.C.  78r. 

"  Form  F-X  is  used  by  certain  non-U.S. 
companies  to  appoint  an  agent  for  service  in  the 
United  States. 
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dissemination  solely  by  publication,  the 
offeror  must  likewise  publish  the 
offering  materials  simultaneously  in  the 
United  States. 

As  now  proposed,  eligible  Tier  I 
transactions  also  would  be  exempt  from 
the  Conunission's  going  private 
disclosiue  requirements  under  Rule 
13e-3.36  Rule  13e-3  mandates  the  filing 
of  a  Schedule  13E-3.  Schedule  13E-3 
requires  disclosure  about  the  fairness  to 
unaffiliated  security  holders  of  the 
transaction  that  may  cause  an  equity 
security  to  lose  its  pubhc  trading 
market.  Those  disclosure  requirements 
would,  however,  remain  applicable  to 
offers  subject  to  the  Tier  II  exemption. 

Rule  13e-3  disclosiue  is  important  in 
assessing  the  fairness  of  a  going  private 
transaction.  However,  it  may  not  be 
practical  to  impose  Rule  13e-3 
procedural,  disclosure  and  filing 
requirements  when  there  are  no  other 
U.S.  requirements,  including  disclosure 
requirements  about  the  background, 
terms  or  conditions  of  an  offer.  For  Tier 
I  offers,  the  home  jurisdiction  would 
establish  the  basic  disclosiue  and 
dissemination  requirements  appUcable 
to  the  offer.  In  a  predominantly  foreign 
transaction,  compUance  with  Rule  13e- 
3  has  been  problematic  when  the 
affiliated  transaction  would  not  be 
subject  to  challenge  under  home 
country  law  solely  on  the  basis  of  lack 
of  fairness.  In  these  transactions,  the 
staff  has  permitted  modified  disclosure 
that  focuses  on  how  the  board  of 
directors  arrived  at  their  determination 
to  purchase  the  interests  of  unaffiliated 
security  holders  at  the  offering  price 
rather  than  requiring  a  fairness 
determination.  37 

The  proposed  rules  would  not  affect 
the  beneficial  ownership  reporting 
requirements  of  Sections  13(d),  13(f) 
and  13(g)  of  the  Exchange  Act,  because 
the  need  for  disclosure  of  the  ownership 
and  control  of  reporting  companies, 
domestic  and  foreign,  outweighs  any 
burdens  related  to  filing  reports  under 
those  rules.^ 

Q4.  Should  Sections  13(d),  13(f)  and 
13(g)  apply  to  non-U.S.  persons  owning 
securities  in  foreign  private  issuers? 
Should  these  rules  apply  only  if  U.S. 
record  ownership  exceeds  a  certain 
percentage,  such  as  5  or  10  percent? 

As  noted,  the  anti-fraud  and  anti- 
manipulation  provisions  contained  in 
the  Exchange  Act  also  would  continue 


to  apply.39  In  1991  a  number  of 
commenters  expressed  concern  that  if 
the  anti-fraud  provisions  continue  to 
apply,  bidders  will  not  extend  the  offer 
to  U.S.  security  holders.  We 
nevertheless  continue  to  believe  that  the 
anti-fraud  and  anti-manipulation  rules 
are  necessary  for  the  protection  of  U.S. 
security  holders. 

3.  Equal  Treatment 

Offerors  relying  on  the  Tier  I 
exemption  must  permit  U.S.  security 
holders  to  participate  in  the  offer  on 
terms  at  least  as  favorable  as  those 
offered  to  any  other  security  holders  of 
the  subject  securities.  This  requirement 
would  mandate  that  U.S.  security 
holders  be  offered  the  same  amount  and 
form  of  payment,  including  securities  if 
offered  elsewhere.  Also,  the  procedural 
terms  of  the  tender  offer,  that  is, 
duration  and  withdrawal  rights,  must  be 
the  same  for  all  security  holders. 

Q5.  We  request  comments  on  whether 
the  tender  offer  exemptive  rules  should 
permit  U.S.  security  holders  to  be 
offered  cash  consideration  only,  even  if 
securities  are  offered  to  non-U.S. 
security  holders.  If  bidders  can  offer  a 
cash-only  alternative  to  U.S.  security 
holders,  should  we  impose  protections 
to  ensure  that  U.S.  security  holders  are 
receiving  equivalent  value  for  their 
securities?  Similarly,  we  are  aware  that 
as  a  practical  matter,  holders  of 
American  Depositary  Shares  ("ADSs") 
may  have  a  shorter  time  period  in  which 
to  tender.  Would  the  requirement  that 
the  procedural  terms  of  the  tender  offer 
be  the  same  for  all  holders  prevent 
reliance  on  the  exemption  when  the 
subject  securities  are  held  in  ADS  form 
in  the  United  States? 

An  exception  to  this  equal  treatment 
requirement  would  provide  that  if  the 
transaction  is  exempt  from  registration 
under  the  Securities  Act,  the  offeror 
may  exclude  target  company  security 
holders  residing  in  any  state  that  does 
not  provide  an  exemption  from 
registration.*"  Similarly,  if  the  offeror 
registers  securities  under  the  Securities 
Act,  the  offeror  may  exclude  target 


"17CFR240.13»-3. 

"  See  In  the  Matter  of  Procordia  Aktiebolag  and 
Aktiebolaget  Volvo,  Securities  Exchange  Act 
Release  No.  27671  (Feb.  2. 1990)(7.9%  U.S.  record 
holders);  In  the  Matter  of  Incentive  AB  and  Gambro 
AB,  Securities  Exchange  Act  Release  No.  36793 
Oan.  31, 19961(1.89%  U.S.  record  holders). 

» 15  U.S.C  78m(d),  78m(g).  and  78m(f). 


"For  example,  Sections  10(b)  and  14(e)  of  the 
Exchange  Act,  15  U.S.C.  78(b)  and  78n(e).  and  Rules 
lOb-5  and  14e-3  thereunder.  17  CFR  240.10b-5. 
and  240.14e-3  would  continue  to  apply. 

*"In  some  cases,  securities  issued  under  proposed 
Rules  801  and  802  may  be  subject  to  state 
registration  requirements.  Rights  offerings  under 
proposed  Rule  801  are  less  likely  to  pose  conflicts 
with  state  securities  laws.  The  securities  laws  of 
many  states  contain  a  provision  patterned  after 
Section  402(14)  of  the  Uniform  Securities  Act 
exempting  from  registration  securities  offerings  to 
existing  security  holders  of  the  issuer.  Exemptions 
from  state  law  registration  requirements  for 
securities  offered  through  exchange  offers,  such  as 
those  covered  by  proposed  Rule  802,  are  much 


company  security  holders  residing  in 
any  state  that  refuses  to  register  or 
qualify  the  offer  and  sale  of  securities  in 
that  state  after  a  good  faith  effort  by  the 
offeror. 

'In  both  cases,  however,  the  offeror 
must  offer  those  security  holders  cash 
consideration  instead  of  excluding 
them,  if  it  has  offered  cash 
consideration  to  security  holders  in 
another  state  or  in  a  jurisdiction  outside 
the  United  States.  The  offeror  must  offer 
the  cash  consideration  only  if  it 
previously  offered  a  cash-only 
alternative  consideration — not  merely  a 
partial  cash  alternative  consideration. 

Another  exception  to  the  equal 
treatment  requirement  would  provide 
that  the  offeror  does  not  need  to  offer  a 
"loan  note"  alternative  to  U.S.  security 
holders.  It  is  quite  common  in  the 
United  Kingdom  for  a  bidder  in  a  cash 
tender  offer  to  extend  a  loan  note  option 
to  the  target  company's  security  holders 
instead  of  paying  cash.  This  procedure 
allows  target  security  holders  to  receive 
a  short-term  note,  which  may  be 
redeemed  in  whole  or  in  part  for  cash 
at  par  on  any  interest  date  in  the 
future.*!  This  exception  would  be 
available  when  the  purpose  of  the  loan 
notes  is  the  deferral  of  the  recognition 
of  income  and  capital  gains  on  the  sale 
of  securities  and  such  a  deferral  is  not 
available  to  U.S.  security  holders.  Also, 
the  offeror  cannot  list  the  loan  notes  on 
any  exchange  or  organized  securities 
market,  or  register  them  under  the 
Securities  Act  and  still  qualify  for  the 
Tier  I  exemption. 

The  Tier  I  exemption  contemplates 
that  the  bidder  may  have  to  comply 
with  more  than  one  jurisdiction's 
regulations.  *2  The  chartering 
jurisdiction  may  mandate  more 
protections  or  disclosure  than  the 
principal  foreign  market.  If  the  bidder 
cannot  or  does  not  wish  to  extend  these 
additional  protections  or  disclosure  to 


■•'  "Loan  notes"  generally  are  unsecured  short- 
term  debt  obligations,  which  are  guaranteed  as  to 
principal  and  interest  by  a  bank  and  permit  the 
holder  to  require  all  or  any  part  of  the  principal 
amount  of  the  loan  notes  to  be  repaid  at  par  together 
with  any  accrued  interest  on  any  interest  payment 
date.  Under  U.K.  tax  laws,  a  security  holder  who 
receives  loan  notes  and  does  not  own  more  than 
five  percent  of  the  outstanding  shares  of  the  target 
company  would  not  be  subject  to  a  capital  gains  tax 
to  the  extent  the  security  holder  receives  loan  notes. 
A  U.S.  security  holder,  on  the  other  hand,  would 
be  subject  to  a  capital  gains  tax  under  the  Internal 
Revenue  Code,  since  the  security  holder  would  not 
be  accorded  special  treatment  under  the  installment 
sales  method  of  income  recognition.  I.R.C 
453(k)(2)(A). 

**  Commenters  on  the  1991  proposals  raised 
concerns  that  a  home  country  may  have  no 
regulatory  safeguards.  They  suggested  that  in  those 
instances,  it  would  be  lair  to  require  the  U.S.  offer 
to  comply  with  the  regulatory  structure  of  the  target 
company's  principal  foreign  market. 
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U.pt  security  holders,  imder  today's 
proposals,  the  bidder  would  not  have 
Tier  I  exemptive  relief.  The  bidder, 
th^^fore,  would  need  to  seek  relief  firom 
the  Commission  in  order  to  extend  the 
tender  offer  to  U.S.  security  holders 
wiithout  complying  fully  with  Exchange 
Adii  tender  offer  requirements.  The 
bi(  Ider  would  need  to  submit  a  written 
re(  mest  for  exemptive  relief  to  the 
Qupmission.  In  determining  whether  to 
it  relief,  we  would  consider  whether 
till  )|  additional  protections  or  disclosures 
arf 'necessary,  imder  the  particular  facts 
anid  circumstances  of  the  transaction,  to 
prqtect  the  interests  of  U.S.  security 
holiders. 

tposed  Tier  II  Exemption 

mditions  for  the  Exemption 

^nder  the  Tier  11  offer  exemption, 
bidjders  would  be  entitled  to  limited 
reUef  from  the  U.S.  tender  offer  rules  to 
minimize  conflicts  with  the  foreign 
regulatory  schemes.  A  bidder  may  rely 
u04>n  the  Tier  II  exemption  if: 
n  The  target  company  is  a  foreign 

Iate  issuer;  and 
U.S.  security  holders  do  not  hold  of 
rd  more  than  40  percent  of  the 
securities  sought  in  the  offer. 
Th^  exemption  would  be  available  to 
UJ!l.  and  foreign  bidders.  The  domicile 
OF  reporting  status  of  the  bidder  is  not 
relevant. 

We  preliminarily  believe  that  there 
sqould  be  a  ceiling  on  the  maximum 
p^^centage  of  U.S.  seciuity  holders  of 
thia  subject  class  to  ensure  that  when 
U.S.  ownership  is  significant,  the  full 
protections  of  the  U.S.  tender  offer  rules 
apply.  When  U.S.  ownership  exceeds  40 
percent,  it  is  unlikely  that  the  offer 
would  exclude  U.S.  security  holders. 
We  will  consider  relief  on  a  case-by-case 
basis  when  there  is  a  direct  conflict 
between  the  U.S.  laws  and  practice  and 
thjose  of  the  home  jurisdiction.  Any 
reUef  would  be  limited  to  what  is 
nt^essary  to  accommodate  conflicts 
between  the  regulatory  schemes  and 
piactices.^3 

m  no  event  will  the  EKvision  exempt 
application  of  the  anti-fraud  and  anti- 
lipulation  provisions,  including 
tion  14(e).**  Section  14(e)  provides 
^t  it  is  unlawful  for  a  person  to  make 


a  material  untrue  statement,  or  material 
omission,  or  to  engage  in  fraudulent, 
deceptive,  or  manipulative  acts  in 
coimection  with  any  tender  offer. 
Receipt  of  an  exemption  from  the  bright- 
line  prophylactic  requirements  of  Rule 
14e-l  *'  does  not  obviate  the  need  to 
comply  with  the  anti-fraud  and  anti- 
manipulation  requirements,  including 
those  contained  in  Section  14(e).  Thus, 
for  example,  while  an  exemption  from 
the  requirement  imder  Rule  14e-l(b)  *", 
which  provides  a  bright-line  threshold 
of  ten  days  notice  if  the  offeror  increases 
or  decreases  the  consideration  offered, 
may  be  appropriate,  the  a^ti-fraud 
provisions  may  require  notice  of 
material  changes  in  an  offer. 

The  areas  of  exemptive  relief  under 
Tier  II  have  been  identified  by  bidders 
as  common  impediments  to  extending 
offers  into  the  United  States  in  past 
requests  for  exemptive  relief.*'  They 
include: 

(1)  an  offer  is  deemed  to  commence 
upon  mailing  or  publication  pursuant  to 
the  home  jurisdiction's  requirements 
rather  than  upon  aimouncement; 

(2)  a  bidder  may  terminate 
withdrawal  rights  before  the  expfration 
of  the  offer  if  it  has  met  all  conditions 
to  the  offer  and  satisfied  all  duration 
requirements  of  the  U.S.  tender  ofiier 
rules: 

(3)  a  bidder  may  divide  the  offer  into 
two  separate  offers  having  the  same 
terms  in  which  the  U.S.  offer  would 
comply  with  the  U.S.  regulatory  scheme 
and  the  non-U.S.  offer  would  comply 
with  the  homa^urisdiction  rules, 
excluding  U.S.  security  holders  from  the 
foreign  offer  and  limiting  the  U.S.  offer 
to  U.S.  security  holders; 

(4)  whether  the  bidder  meets  the 
requirements  for  prompt  payment  for.  or 


\  See  In  the  Matter  of  Trinity  Acquisition  PLC, 
ange  Act  Release  No.  40246  duly  22. 1998) 
((J.$.  persons  held  45.46%  of  the  tar^t's  securities): 
Inl^  Matter  of  GE  CapiUl  Corp.,  Exchange  Act 
Retease  No.  38888  (July  30. 1997)  (U.S.  persons 
held  58.27%  of  the  target's  securities).  Because  of 
th0;Significant  U.S.  ownership  interest  in  the  target 
cditipaiues,  the  relief  was  narrowly  tailored  to 
adcDmmodate  direct  conflicts  between  U.S.  and 
U^K.  law  or  practice  and  to  allow  the  offers  to 
pilaeeed  in  a  manner  that  did  not  impair  the 
interests  of  U.S.  persons. 

•^lSU.S.C78n(e) 


«»17CFR240.14e-l. 

♦•17CFR240.14e-l(b). 

47  We  granted  relief  in  the  following  transactions 
based  on  common  conflicts  between  foreign  and 
U.S.  regulatory  schemes: 

AUSTRALIA:  Australian  National  Indus.  Ltd.: 
Pahner  Tube  Mills  Ltd.,  SEC  No-Action  Letter  (Aug. 
30, 1994). 

CANADA:  Verity  Corp.,  SEC  No-Action  Letter 
(Oct.  15, 1991). 

FRANCE:  Rhone-Poulenc  S.A..  SEC  No-Action 
Letter  Only  8, 1993);  Pechiney  Privatization,  SBC 
No-Action  Letter  (Dec.  6, 1995). 

IRELAND:  In  the  Matter  of  Den  norske  sUU 
oljeselskap  a.s.  and  Statoil  (U.K.)  Ltd.,  Exchange 
Act  Release  No.  36379  (Oct.  17, 1995). 

SWEDEN:  In  the  Matter  of  Pharmacia  k  Upjohn, 
Inc.,  Pharmacia  Aktiebolag  and  The  Uphohn  Co, 
Exchange  Act  Release  No.  3e240A  (SepL  27. 1995); 
In  the  Matter  of  Incentive  AB  and  Gambro  AB, 
Exchange  Act  Release  No.  36793  ()an.  31. 1996). 

SWITZERLAND:  Ciba  SpecUlty  Chemicals 
Holding  Inc.,  SEC  No-Action  Letter  (Feb.  18, 1997). 

UNFTED  KINGDOM:  Pacificorp,  Exchange  Act 
Release  No.  38776  ()une  25. 1997):  In  the  Mattert>f 
Amersham  International  PLC  and  Nycomed  ASA, 
Exchange  Act  Release  No.  38797  (July  1. 1997). 


return  of,  tendered  securities  will 
depend  on  home  jurisdiction 
requirements  and  practice;  and 

(5)  bidders  may  announce  extensions 
of  the  offer  in  accordance  with  the 
practices  of  the  home  jurisdiction, 
rather  than  before  the  commencement  of 
trading  on  the  next  business  day  as 
required  by  the  U.S.  rules. 
In  Section  II.C.2,  we  discuss  each  aspect 
of  the  proposed  Tier  II  exemption  in 
more  detail.  We  also  provide  guidance 
on  a  bidder's  ability  to  reduce  the 
minimum  tender  condition  without 
extending  the  offer  if  certain  conditions 
are  met. 

Q6.  We  request  comments  on  the 
scope  of  the  proposed  relief  and  the 
conditions  proposed  in  the  Tier  II 
exemption.  Are  there  any  other  areas 
where  relief  should  be  granted?  Are 
there  areas  of  relief  proposed  that 
should  not  be  granted?  Should  there  be 
more  conditions  attached?  For  example, 
should  a  foreign  bidder  relying  on  the 
Tier  11  exemption  be  required,  as 
proposed,  to  File  a  Form  F-X 
appointing  an  agent  for  service  of 
process  in  the  United  States? 

If  reUef  beyond  the  proposed  Tier  n 
exemption  is  necessary,  the  Commission 
staff  would  consider  requests  on  an 
expedited  basis  under  the  proposed 
delegated  authority.  In  such  a  case,  the 
bidder  would  need  to  submit  a  written 
application  requesting  relief,  along  with 
a  discussion  of  the  basis  for  the 
request.*"  The  application  must  comply 
with  the  requirements  of  Rule  0-12 
under  the  Exchange  Act. 

The  Tier  II  exemption  would  be 
available  regardless  of  the  home 
jurisdiction  of  the  foreign  subject 
company.*"  By  creating  an  approach 


**If  the  request  relates  to  an  issuer  tender  offer, 
the  request  should  be  directed  to  the  Office  of  Risk 
Management  and  Control  in  the  Commission's 
Division  of  Market  Regulation  or  the  Office  of 
Mergers  and  Acquisitions  in  the  Commission's 
Division  of  Corporation  Finance.  If  the  request 
relate*  to  a  third  party  tender  offer,  the  request 
should  be  directed  to  the  Officer  of  Mergers  and 
Acquisitions. 

4*  The  proposed  Tier  n  exemption  differs  from  the 
1991  proposals.  The  1991  proposals  granted  relief 
through  an  order  that  was  limited  to  third-party 
tender  offers  for  the  securities  of  U.K.  target 
companies  subject  to  the  City  Code  (the  "U.K. 
Exemptive  Order").  The  U.K.  Exemptive  Order 
would  have  allowed  the  bidder  to  proceed  on  the 
basis  of  U.K.  offering  documents  without  complying 
with  U.S.  disclosure  requirements,  and  would  have 
allowed  tender  offers  to  proceed  simultaneously  in 
the  United  Kingdom  and  the  United  States  on  the 
same  terms  and  in  accordance  with  both  the 
Williams  Act  and  the  City  Code.  The  Tier  n  offer 
exemption  is  modeled  after  the  accommodations 
reflected  in  the  U.K  Exemptive  Order.  However, 
because  of  the  extensive  ownership  by  U.S.  persons 
of  securities  of  foreign  issuers  from  jurisdictions 
other  than  the  United  Kingdom,  and  our  experience 
in  granting  accommodations  for  ofbrs  based  on 

Continusd 
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that  is  not  country-specific.  U.S. 
security  holders  will  have  the  greatest 
opportunity  to  participate  in  offers  for 
foreign  companies  without  regard  to 
national  boundaries.  Because  the  Tier  II 
exemptive  relief  is  limited,  it  is  not 
necessary  to  determine  whether  the 
tender  offer  rules  and  practices  of  a 
particular  jurisdiction  are  adequate. 
Also,  a  bidder  need  not  demonstrate 
that  there  is  an  actual  conflict  between 
U.S.  tender  offer  rules  and  rules  of  the 
home  jurisdiction  in  order  to  rely  on  the 
Tier  n  exemption.  The  offers  relying 
upon  the  proposed  exemption  would 
still  be  subject  to  any  disclosiue,  filing, 
and  most  of  the  procedural  and  equal 
treatment  requirements  of  the  U.S. 
tender  offer  rules  that  would  otherwise 
apply  to  the  offer,  as  well  as  the  going 
private  disclosure  and  procedural 
requirements  of  Rule  13e-3.  Further,  the 
exemption  requires  that  certain 
conditions  be  met  to  ensure  an  adequate 
level  of  investor  protection  while  at  the 
same  time  removing  common 
impediments  to  including  U.S.  security 
holders  in  foreign  tender  offers. 
Consistent  with  the  broader  approach  of 
the  proposed  Tier  11  exemption,  the 
exemptive  relief  would  be  available  to 
both  issuer 'o  and  third-party  offers. 

Q7.  We  request  comments  on  whether 
the  non-coimtry  specific  exemption  is 
appropriate. 

Q8.  Is  the  Tier  II  exemption  necessary 
at  all  since,  based  on  transactions  filed 
with  us.  it  appears  that  there  will  be 
relatively  few  offers  for  the  securities  of 
foreign  private  issuers  that  will  be 
ineligible  for  the  Tier  I  exemption  if  the 
proposed  10  percent  (or  possibly  higher) 
threshold  is  adopted?  Instead,  should 
we  continue  our  current  practice  of 
granting  relief  on  a  case-by-case  basis, 
but  in  an  expedited  manner  pursuant  to 
the  proposed  delegated  authority 
provision? 

For  tender  offers  conducted  under 
Canadian  law,  an  additional  option 
exists.  The  rules  under  the 
Midtijurisdictional  Disclosiue  System 
("MJDS")  with  Canada  permit  bidders 
for  the  securities  of  Canadian  foreign 
private  issuers  to  conduct  cash  tender 
offers  and  exchange  offers  in  the  United 
States  on  the  basis  of  Canadian 
regulations  and  disclosure  standards,  ^i 
Eligibility  is  subject  to  certain 


regulatory  schemes  in  other  jurisdictions,  the  Tier 
0  offer  exemption  would  not  be  limited  to  offers 
governed  by  the  City  Code. 

""The  U.K.  Exemptive  Order  would  have  covered 
only  third-party  offers,  since  the  City  Code  does  not 
govern  issuer  tender  offers. 

"  Multijurisdictional  Disclosure  and 
Modifications  to  the  Current  Registration  and 
Reporting  System  for  Canadian  Issuers,  Exchange 
Act  Release  No.  29354  (June  13, 1991)  [56  FR 
30036]. 


conditions,  including  that  U.S.  record 
ownership  of  the  subject  class  may  not 
exceed  40  percent.  Thus,  a  bidder  for 
the  securities  of  a  Canadian  foreign 
private  issuer  could  proceed  under  the 
MJDS  or  the  rules  proposed  today, 
depending  on  the  level  of  U.S. 
ownership  of  the  target  seciuities. 

The  Tier  11  exemption  would  not 
allow  the  offer  to  proceed  on  the  basis 
of  the  home  country  disclosure 
documents.  The  1991  proposals  were 
based  on  our  finding  that  the  disclosure 
standards  applicable  to  cash  tender 
offers  in  the  United  Kingdom  were 
similar  to  those  imposed  by  the  U.S. 
tender  offer  rules.  We  have  not,  and 
could  not,  make  this  finding  with 
respect  to  each  jurisdiction  that  would 
be  covered  by  the  Tier  D  exemption.  In 
addition,  there  appears  to  be  httle  need 
for  this  relief,  since  we  have  not  been 
required  to  grant  exemptive  relief  with 
respect  to  the  disclosure  requirements  of 
Schedule  14D-1.  Bidders  typically  do 
not  need  regulatory  relief  when  the 
target's  home  jurisdiction  simply 
requires  more  disclosure  than  our  rules, 
or  vice  versa.  We  believe  that  we  can 
resolve  problems  caused  by  conflicts 
between  the  different  disclosure 
standards  of  different  jurisdictions  on  a 
case-by-case  basis,  through  our 
comment  process.  Compliance  with  U.S. 
disclosure  requirements  also  is 
appropriate  in  light  of  the  rehef 
proposed  for  Tier  I  offers;  only  offers  for 
foreign  private  issuers  with  more  than 
10  percent  of  their  shares  held  in  the 
United  States  would  be  subject  to  our 
disclosure  standards. 

Q9.  Are  there  particular  disclosure 
items  imder  Schedule  14D-1  or  other 
tender  offer  rules  that  should  be  the 
subject  of  exemptive  relief?  For 
example,  should  offers  conducted 
pursuant  to  the  Tier  II  exemption 
remain,  as  proposed,  subject  to  the 
Commission's  going  private  disclosure 
requirements? 

The  proposed  exemption  also  does 
not  provide  relief  from  the  U.S. 
dissemination  standards.  ^^  7)^$ 
requirement  is  appropriate  since  the 
dissemination  of  information  does  not 
appear  to  impose  significant  burdens. 

QlO.  Are  tnere  aspects  of  the  U.S. 
dissemination  requirements  that  create 
conflicts  with  foreign  requirements  or 
practice  or  are  otherwise  unduly 
burdensome  in  the  case  of 
predominanUy  foreign  offers? 

Qll.  We  request  comments  on 
whether  the  40  percent  threshold  is 
appropriate.  Is  a  30  percent  threshold 


more  appropriate?  Should  an  offer  for 
any  foreign  private  issuer  be  excluded 
bom  the  Tier  n  exemption  whenever  the 
primary  trading  market  for  the  subject 
security  is  in  the  United  States? 

2.  Scope  of  Tier  n  Exemptive  ReUef 

a.  Commencement  of  an  offer.  The 
U.S.  tender  offer  rules  applicable  to 
third-party  cash  offers  for  registered 
equity  securities  require  a  bidder  to  file 
with  the  Commission  and  to 
disseminate  a  mandated  disclosure 
dociunent  within  five  business  days  of 
a  public  announcement  of  the 
significant  terms  of  the  offer.^^  Some 
foreign  jurisdictions,  however,  require  a 
bidder  to  publicly  announce  its 
intention  to  make  a  tender  offer  even 
though  the  bidder  is  not  yet  prepared  to 
commence  the  offer.^  In  addition,  the 
subject  company  triggers  an  obUgation 
to  file  a  Schedule  14D-9  by  makiug  an 
announcement  that  could  be  deemed  to 
be  a  recommendation  or  soUcitation 
with  respect  to  the  offer." 

The  proposed  exemption  provides 
that  an  offer  would  commence  only 
upon  mailing  or  pubhshing  the  offer, 
even  if  the  bidder  makes  a  public 
annoimcement  that  would  otherwise 
trigger  the  commencement  requirements 
under  the  U.S.  tender  offer  rules,  as  long 
as  the  announcement: 

(1)  Is  required  by  home  jurisdiction 
law  or  practice; 

(2)  Contains  no  information  beyond 
the  requirements  of  the  home 
jurisdiction  law  or  practice; 

(3)  If  disseminated  in  written  form  in 
the  United  States,  contains  a  legend 
noting  that  the  offer  will  not  commence 
until  the  bidder  mails  or  publishes  the 
offering  document,  which  may  not 
occur  for  a  specified  period,  as 
permitted  by  the  home  jurisdiction;  and 

(4)  Any  offer  documents  are  mailed 
no  later  than  30  days  following  the 
announcement  or  the  bidder  makes  a 
pubUc  announcement  if  it  decides  not  to 
commence  the  offer. 

In  addition,  anyone  making  such  an 
announcement  would  not  be  making  a 
solicitation  or  recommendation  with 
respect  to  the  offer  within  the  meaning 
of  Rule  14d-9.  Requirements  (1),  (2)  and 
(4)  were  contemplated  in  the  1991 
proposed  U.K.  Exemptive  Order. 
Requirement  (3)  was  not  contemplated 
in  the  1991  proposed  U.K.  Exemptive 
Order. 
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"Rules  13e-«(e).  14d-4, 14d-9  and  14e-2, 17 
CFR  240.13e-t(e).  240.14d-t,  240.14d-9  and 
240.14»-2. 


»5  Rule  14d-2(b),  1 7  CFR  240.14d-2(b). 

**  Under  U.K.  law,  once  a  bidder  forms  a  firm 
intention  to  make  an  offer,  the  bidder  must  make 
a  detailed  announcement  of  the  terms  of  its  offer. 
See  City  Code,  Rule  2.2(a).  The  bidder  must  then 
mail  the  offer  document  within  28  days  of  that 
announcement.  See  City  Code,  Rule  30.1. 

"Rule  14d-9. 17  CFR  240.14d-9. 
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1  tcluding  the  legend  on  the 
an  0  ouncement  when  disseminated  into 
thelJnited  States  will  ensure  that  U.S. 
investors  are  aware  that  commencement 
of  the  offer  may  be  delayed.  The  30-day 
maximum  time  limit  for  mailing  the 
oft^  documents  will  ensure  that  there  is 
notja  significant  delay  in  mailing  the 
mi^erials.  This  requirement  is 
consistent  with  the  U.K.  requirement 
that  the  materials  be  mailed  within  28 
daQi  s  of  the  announcement.'^ 
^L 12.  We  request  comment  on  whether 
it  li  necessary  to  require  that  offers 
commence  within  30  days  of 
announcement.  Is  a  different  time 
period  more  appropriate?  Further, 
would  the  proposed  legend  concerning 
th  M  delay  in  commencement  add 
mi  >  mingful  protection  for  U.S. 
in/Bstors? 

b.  Withdrawal  Rights.  Under  U.S.  law. 
th  K  bidder  must  permit  tendering 
sequrity  holders  to  withdraw  shares 
throughout  the  term  of  the  offer, 
intruding  any  extension,  and  even 
following  the  close  of  the  offer  if  the 
bioder  has  not  accepted  the  tendered 
sequrities  for  payment  within  40  days 
afi$T  the  commencement  of  the  offer.'' 
As  highlighted  in  previous  Commission 
e)4emptive  orders  and  the  1991 
piiQposed  U.K.  Exemptive  Order,  U.S. 
wi^drawal  rights  may  conflict  with 
idrawal  rights  available  to  seciuity 
Brs  in  other  jurisdictions. 
|Jnder  the  U.K.  City  Code,  for 
iple,  the  bidder  must  provide 
rity  holders  the  right  to  withdraw 
iously  tendered  shares  only  if  an 
br  does  not  become  "unconditional  as 
toi  icceptances"  within  21  days  after  the 
first  closing  date  of  the  initial  offer.'" 
Tkf  City  Code  also  requires  that  an  offer 
rek  lain  open  for  at  least  14  days  after 


H  Wa  recently  adopted  a  safe  harbor  under  the 
tender  offer  rules.  The  safe  harbor  provides  that  a 
bidder  or  target  company  does  not  trigger  the 
disclosure  or  filing  requirements  of  the  tender  offer 
rulas  by  granting  representatives  of  the  press  access 
to  offshore  press  conferences  or  meetings  with 
mMagement,  or  to  press  releases  and  other 
mtterials,  even  though  a  proposed  tender  offer  is 
discussed  at  those  meetings  or  in  the  materials.  A 
bidder  or  target  company  would  not  ne«d  to  satisfy 
the  tequirements  imposed  by  the  Tier  D  exemption 
to  ^oid  triggering  Rule  14d-2(b)  or  14d-9  as  a 
re(«lt  of  these  types  of  ofbhore  press  activities. 
Bidilers  will  have  to  rely  on  the  Tier  II  exemption 
oaly  when  the  announcement  of  the  ofier  is 
ditieminated  in  a  matmer  inconsistent  with  the 
re^iiirements  of  the  offshore  press  safe  harbor,  for 
ejgample,  by  publishing  the  aimouncement  in  the 
Usited  States.  Rule  14d-l(c).  17  CFR  240.14d-l(c). 

f  (Change  Act  Section  l4(d)(S).  IS  U.S.C 
:  Rule  14d-7, 17  CFR  240.14d-7. 
ity  Code,  Rule  34.  An  offer  typically  becomes 
nditional  as  to  acceptances"  when  the  bidder 
revives  enough  tendered  securities  that  (when 
cciitbiiMd  with  the  securities  already  owned  or 
puachaaed)  constitute  more  than  50%  of  the 
ajg^egate  number  of  the  target  company's 
outstanding  shares.  See  City  Code,  Rule  10. 


going  unconditional  as  to  acceptances 
and  that  shares  be  immediately 
purchased  once  the  offer  goes  wholly 
unconditional.'"  Allowing  withdrawal 
rights  after  the  offer  has  received  the 
required  level  of  acceptances  would 
jeopardize  the  regulatory  policy 
embodied  in  the  City  Code  that  offers 
may  not  proceed  unless  the  bidder 
obtains  control  in  the  offer. 

Since  1991,  the  Commission  has 
consistently  granted  relief  firom  the  U.S. 
withdrawal  rights  requirements  in  U.K. 
offers  during  tiie  mandatory  extensions 
following  the  offer  going  wholly 
unconditional.  Withdrawal  rights  are 
less  important  at  this  stage  in  the  offer, 
because  shares  could  have  been 
purchased  by  the  bidder  at  that  time 
under  U.S.  law  (i.e.,  when  all  conditions 
have  been  met).  U.S.  law  does  not 
require  the  bidder  to  extend  the  ofiier 
after  obtaining  its  minimum  acceptance 
level. 

Under  the  Tier  11  exemption  proposed 
today,  the  bidder  could  terminate 
withdrawal  rights  before  the  expiration 
of  the  offer  if  the  offer  is  for  all 
outstanding  shares  "o  and  if  the  bidder 

(1)  Satisfies  or  waives  all  conditions 
to  the  offer; 

(2)  Satisfies  all  minimum  time 
periods: 

(3)  Extends  withdrawal  rights  during 
all  minimum  time  periods; 

(4)  Accepts  and  promptly  pays  for  all 
previously  tendered  securities;  and 

(5)  Immediately  accepts  and  promptly 
pays  for  all  securities  tendered 
thereafter."' 

If  the  bidder  satisfies  all  these 
conditions,  and  if  it  has  previously 


>*City  Code,  Rule  31.4.  An  offer  normally 
becomes  "wholly  unconditional"  once  all 
conditions  to  the  offer  have  been  satisfied. 

■"If  we  permitted  this  relief  in  a  partial  offer, 
security  holders  who  tendered  prior  to  the 
termination  of  withdrawal  rights  would  be  prorated 
on  a  different  basis  than  those  who  tender  after  the 
termination  of  withdrawal  rights.  Because  we  are 
requiring  that  security  holders  who  tender  prior  to 
the  termination  of  withdrawal  rights  be  paid 
promptly  upon  that  termination,  a  bidder  would  not 
know  at  the  time  of  purchase  the  amount  of  tenders 
that  would  come  in  after  the  termination  of 
withdrawal  rights.  Consequently,  the  bidder  would 
need  to  prorate  security  holders  differently 
depending  on  when  they  tendered. 

*i  This  position  would  also  apply  in  situations 
such  as  Swedish  transactions  where  withdrawal 
rights  are  terminated  for  a  ten-day  period  during 
which  the  bidder  determines  whether  the  minimum 
condition  has  been  satisfied.  See,  e.g..  In  the  Matter 
of  Incentive  AB  and  Gambro  AB,  Exchange  Act 
Release  No.  36793  (Jan.  31, 1996).  The  Commission 
has  granted  exemption  relief  in  those  situation, 
since  all  conditions  (other  than  the  minimum 
tender  condition)  and  minimum  time  periods  have 
been  satisfied  prior  to  terminating  withdrawal 
rights.  If  the  bidder  determines  that  the  minimum 
tender  condition  is  not  satisfied  and  extends  the 
offer  instead  of  returning  the  tendered  shares,    • 
withdrawal  rights  must  be  extended  during  thia 
additional  offering  period. 


advised  U.S.  security  holders  of  the 
possibiUty  of  early  termination,  the 
bidder  may  terminate  withdrawal  rights 
even  if  a  previously  announced 
voluntary  extension  of  the  initial 
offering  period  has  not  expired."^ 

This  exemption  provides  relief  from 
the  requirement  that  withdrawal  rights 
be  extended  throughout  the  term  of  the 
offer  and  the  requirement  that 
withdrawal  rights  be  provided  if  the 
securities  have  not  been  accepted  for 
payment  within  40  days  after 
commencement  of  the  offer. 

Q13.  Should  bidders  be  permitted  to 
terminate  withdrawal  rights  earlier  than 
the  satisfaction  of  certain  conditions, 
such  as  before  governmental  regulatory 
approval?  Should  we  consider  requests 
for  this  reUef  on  a  case-by-case  basis 
rather  than  incorporating  it  into  the  Tier 
n  exemption? 

c.  All-holders/best  price.  The  U.S. 
rules  require  that  a  bidder  open  the 
tender  offer  to  all  security  holdere  and 
that  the  consideration  paid  to  any 
security  holder  be  as  high  as  the 
consideration  paid  to  any  other  security 
holder  (the  "all-holders/best  price 
rule")."3  The  Commission  has  issued 
exemptive  relief  from  this  requirement 
to  permit  a  bidder  to  divide  its  offer  into 
two  separate  offers.  The  U.S.  offer 
would  comply  with  the  U.S.  regulatory 
scheme  and  the  non-U.S.  offer  would 
comply  with  the  home  jurisdiction 
rules.  The  bidder  would  exclude  U.S. 
security  holdere  from  the  foreign  offer 
and  liinit  the  U.S.  offer  to  U.S.  security 
holders."^  We  have  also  granted  relief 
when  bidders  have  offered  a  "loan  note" 
alternative  (a  form  of  installment 
payment  common  in  U.K.  offers)  only  to 
U.K.  security  holders  and  not  to  U.S. 
security  holders."'  The  loan  notes 
provide  certain  U.K.  tax  benefits  that  are 
not  applicable  to  U.S.  security  holders. 
Therefore,  it  is  not  necessary  to  offer     ^ 
U.S.  security  holders  that  alternative. 
The  proposed  Tier  II  exemption  would 
extend  both  kinds  of  reUef  to  all  offers 
eligible  for  the  exemption. 

The  proposed  Tier  II  exemption 
would  not  address  the  situation  where 
the  bidder  seeks  to  offer  cash-only 
consideration  to  U.S.  security  holders  to 
avoid  registering  the  exchange  offer 
under  the  Securities  Act.  This  would 
include  the  device  of  "vendor 


"See,  e.g..  In  re  Central  and  South  West  Corp. 
and  Houston  Indus.,  Exchange  Act  Release  No. 
36285  (Sept.  27,  1995). 

•>Rule  14d-10, 17  CFR  240.14d-10. 

^  See,  e,g..  In  the  Matter  of  Incentive  AB  and 
Gambro  AB,  Exchange  Act  Release  No.  36793  UaiL 
31. 1996). 

*■  See,  e.g.,  In  re  Central  and  South  West  Corp. 
and  Houston  Indus.,  Exchange  Act  Release  No. 
36285  (Sept.  27, 1995]. 
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placements,"  where  U.S.  security 
holders  receive  a  cash  payment  that  is 
funded  by  the  sale  into  the  market 
overseas  of  any  securities  received  in 
the  offer.  66  In  adopting  the  all-holders 
rule,  we  contemplated  that,  under 
appropriate  circiunstances,  we  would 
grant  requests  for  relief  in  connection 
with  exchange  ofliers  by  foreign 
bidders.6'  This  relief  would  permit  U.S. 
security  holders  to  receive  cash,  rather 
than  the  bidder's  securities  which 
would  trigger  the  registration 
requirements  of  the  Seciuities  Act.  We 
have  demonstrated  in  niunerous 
registered  exchange  offers,  both 
negotiated  and  hostile,  that  the 
registration  requirements  of  the 
S«:urities  Act  are  not  an 
insiumountable  obstacle  to  meeting 
foreign  time  schedules.  Moreover,  relief 
may  be  unnecessary  because  foreign 
regulators  may  not  permit  bidders  to 
offer  U.S.  security  holders  cash-only 
consideration  when  that  consideration 
is  not  offered  to  all  holders.  We  will 
continue  to  address  these  kinds  of  relief 
on  a  case-by-case  basis. 

Ql4.  We  request  comments  on 
whether  the  Tier  II  exemption  should 
include  reUef  permitting  a  bidder  to 
offer  cash,  rather  than  securities,  to  U.S. 
security  holders.  Would  the  need  to 
treat  U.S.  security  holders  differently  be 
greatly  diminished  if  we  adopt  proposed 
Rule  802? 

d.  Notice  of  extensions.  Under  the 
U.S.  tender  offer  rules,  all  tender  offers 
must  remain  open  for  a  minimum  of  20 
business  days,  subject  to  mandatory 
extensions  for  changes  in  the  terms  of 
the  offer.*"  Today's  proposals  do  not 
provide  relief  from  the  duration  and 
extension  requirements.  We  are  not 
aware  of  jurisdictions  where  the  U.S. 
duration  and  extension  periods  conflict 
with  those  of  the  home  jurisdiction. 
Some  home  jurisdiction  regulations 
permit  a  shorter  time  period.^s  But  in 
our  experience,  those  home  jiuisdiction 
niles  do  not  prohibit  the  bidder  from 
keeping  the  offer  open  or  extending  the 
offer  for  a  longer  period  of  time. 

Ql5.  Is  there  a  need  for  relief  from  the 
minimiun  offering  and  extension  period 


—  See.  e.g..  Oldcastle.  Inc..  SEC  No-Action  Letter 
Uuly  3.  1966). 

•'  Amendments  to  Tender  Offer  Rules— All- 
Holders  and  Best  Price,  Securities  Act  Release  No 
6653  Ouly  11.  1986)  |51  FR  25873]. 

"Rule  14e-l  (a)  and  (b),  17  CFR  240.14e-1  (a) 
and  (b). 

••For  example.  French  regulations  require  that 
the  offer  be  held  open  for  20  French  business  days, 
which  may  differ  from  U.S.  business  days.  General 
Regulations  of  the  Paris  Bourse  by  the  Conseil  des 
Bourses  de  Valeurs.  Article  5-2-10  (1996).  U.K. 
regulations  require  that  the  offer  be  held  open  for 
21  calendar  days.  City  Code,  Rule  31.1. 


requirements  of  the  U.S.  tender  offer 
provisions? 

Under  the  U.S.  tender  offer  rules,  if  a 
bidder  determines  to  extend  an  offer 
beyond  a  scheduled  expiration  date  it 
must  publish  a  notice  of  the  extension 
by  the  beginning  of  the  next  business 
day.7"  The  proposed  Tier  II  exemption 
would  permit  bidders  to  announce 
extensions  of  the  offer  in  accordance 
with  the  practices  of  the  home 
jurisdiction,  rather  than  prior  to  the 
commencement  of  trading  on  the  next 
business  day  as  required  by  U.S.  rules. 
We  are  aware  of  situations  when  the 
U.S.  ndes  conflict  with  those  of  the 
home  jurisdiction,  such  as  when  the 
tabulation  process  requires  more  time 
for  the  bidder  to  decide  whether  to 
extend  an  offer.'' 

e.  Prompt  payment  for  or  return  of 
tendered  securities.  After  expiration  of 
an  offer,  U.S.  tender  offer  rules  require 
an  offeror  to  promptly  pay  for,  or  return, 
tendered  secimties.'*  This  "prompt" 
payment  standard  is  satisfied  if  payment 
is  made  in  accordance  with  normal 
settlement  periods.  Under  T+3 
settlement  requirements,  that  period  is 
now  three  trading  days  in  the  United 
States. 73  In  the  United  Kingdom,  for 
example,  once  the  bidder  is  allowed  to 
purchase  tendered  seciurities,  payment 
must  be  made  within  14  calendar 
days.7*  We  have  granted  relief  from  the 
prompt  payment  rule  in  many 
exemptive  orders.^'  The  Tier  II 
exemption  would  make  promptly 
pajmnent  relief  available  so  long  as  the 
bidder  pays  for  the  securities  in 
accordance  with  the  home  country's 
requirements. 

I.  Reduction  of  minimum  condition. 
The  U.S.  rules  require  that  at  least  five 
business  days  remain  in  an  offer 
following  the  waiver  of  the  minimum 
tender  condition.  This  permits  investors 
to  learn  of,  and  react  to,  this  material 
change  to  the  offer. '«  The  concern  is 
that  certain  seciulty  holders  may  want 


'"Rule  14e-l(d),  17  CFR  240.14«-l(d). 

"  We  have  granted  exemptive  relief  to  Swedish 
offers  where,  due  to  market  practice  in  the 
jurisdiction,  it  is  impracticable  to  announce  an 
extension  for  up  to  10  days  following  the  expiration 
of  the  offer.  During  that  period,  shareholders  do  not 
have  virithdrawal  rights.  See  In  re  Pharmacia  ft 
Upjohn,  Inc..  Pharmacia  Aktiebolag  and  the  Upjohn 
Co.,  Exchange  Act  Release  No.  36240A  (Sept.  27, 
1995);  In  the  Matter  of  Incentive  AB  and  Gambro 
AB,  Exchange  Act  Release  No.  36793  (Jan.  31 
1996). 

"Rule  14e-l(c),  17  CFR  240.14e-l(c). 

"Rjila  15c6-l(a),  17  CFR  240.15c6-l(a). 

'■•City  Code,  Rule  31.8. 

"See,  e.g..  In  the  Matter  of  Texas  Utilities  and 
The  Energy  Group  PLC,  Exchange  Act  Release  No. 
39810  (March  27,  1998). 

'"Interpretive  Release  Relating  to  Tender  Offer 
Rules,  Exchange  Act  Release  No.  24296  (Apr.  3, 
1987).  [52  FR  11458). 


to  withdraw  if  the  bidder  lowers  the 
minimum  condition,  while  others  may 
want  to  tender  into  the  offer. 

In  the  United  Kingdom,  it  is  common 
for  the  bidder  to  reduce  the  minimum 
condition  from  90  to  51  percent,  once 
all  other  conditions  to  the  offer  are 
satisfied,  and  immediately  purchase  the 
tendered  securities.  Under  the  Qty 
Code,  the  offer  then  must  remain  open 
for  14  days  (the  "Subsequent  Offering 
Period").  During  the  Subsequent 
Offering  Period,  the  offer  is  open  for 
acceptances,  but  not  withdrawals.'' 
Bidders  anticipate  that  during  the 
Subsequent  Offering  Period,  sufficient 
tenders  will  come  in  to  satisfy  the  90 
percent  minimum  condition.  The  90 
percent  minimum  condition  is 
important  to  achieve  because  that  is  the 
amount  required  to  conduct  a 
compulsory  acquisition. 

Purchasing  securities  immediately 
after  the  reduction  or  waiver  of  the 
minimum  condition  is  inconsistent  with 
the  U.S.  tender  offer  requirements.  To 
address  this  conflict,  we  have  permitted 
a  bidder  in  a  cross-border  tender  offer  to 
reserve  the  right  to  reduce  the  90 
percent  condition  and  announce  this 
reservation  by  press  release  and 
advertisement  in  a  U.S.  newspaper  of 
national  circulation  at  least  five 
business  days  before  any  reduction.'" 
Since  bidders  must  disclose  that  they 
are  reserving  the  right  to  reduce  the 
minimum  condition  five  days  before 
they  reduce  it,  security  holders  have 
sufficient  time  to  withdraw  their 
securities.  Those  security  holders 
wishing  to  tender  into  the  offer  once  the 
minimum  condition  is  lowered  will  be 
able  to  tender  during  the  Subsequent 
Offering  Period. '»  Bidders  befieve  this 
relief  is  necessary  because  they  will  not 
know  before  the  expiration  date  whether 
to  reduce  the  minimum  condition,  since 
many  holders  do  not  tender  imtil  the 
last  day  of  the  offer.  They  would  only 
reduce  the  minimum  condition  if  the 
niunber  of  tenders  on  such  date  is  close 
to  the  90  percent  level  and  they  believe 
they  will  get  to  the  90  percent  level 
during  the  Subsequent  Offering  Period. 
We  will  not  object  if  bidders  meeting 
the  requirements  for  the  Tier  II 
exemption  reduce  or  waive  the 
minimum  acceptance  condition  without 
extending  withdrawal  rights  during  the 
remainder  of  the  offer  (unless  an 


"See  Section  n.C.2.b  for  a  discussion  of  the 
permissibility  of  terminating  withdrawal  rights 
during  the  Subsequent  Offering  Period. 

'•See  In  the  Matter  of  Pacificorp  and  The  Energy 
Group,  Exchange  Act  Release  No.  38776  (June  25. 
1997). 

'•Since  the  U.S.  rules  do  not  contemplate  a 
Subsequent  Offering  Period,  this  relief  should  not 
be  appropriate  in  a  domestic  transaction. 
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extension  is  required  by  Rule  14e-l),  if 
the  following  conditions  are  met: 

•  The  bidder  must  announce  that  it 
may  reduce  the  minimum  condition  five 
business  days  prior  to  the  time  that  it 
redi^^  the  condition.  A  statement  at 
the  onnmenoement  of  the  offer  that  the 
bidder  may  reduce  the  minimum 
conation  is  insufficient; 

•  The  bidder  must  disseminate  this 
annjxuicement  through  a  press  release 
and  other  methods  reasonably  designed 
to  inform  U.S.  security  holders,  which 
could  include  placing  an  advertisement 
in  d  Newspaper  of  national  circulation 
in  this  United  States; 

•jthe  press  release  must  state  the 
exa^  percentage  to  which  the 
acceptance  condition  may  be  reduced 
and]  state  that  a  reduction  is  possible. 
The  bidder  must  declare  its  actual 
intcpltions  once  it  is  required  to  do  so 
und^r  the  regulations  of  the  home 
iiuisdiction; 

•|  touring  this  five-day  period,  seciuity 
holders  who  have  tendered  their  shares 
in  tw^offer  will  have  withdrawal  ri^ts; 

•  This  announcement  must  contain 
lanmiage  advising  security  holders  to 
withdraw  their  tenders  immediately  if 
thel^  willingness  to  tender  into  the  offer 
woi4d  be  affected  by  a  reduction  of  the 
miolmiun  acceptance  condition; 

•  The  procedure  for  reducing  the 
mitfliiniini  condition  must  be  described 
in  the  offering  document;  and 

•'  The  bid(&r  must  hold  the  offer  open 
for  i^oceptances  for  at  least  five  business 
days  after  the  satisfaction  of  the 
Tni^jmiiTTi  acceptance  condition. 

D.  Other  Rules  Governing  Tender  Offers 

1.  ^^e  lOb-13 

We  are  proposing  to  amend  Rule  10b- 
13  under  die  Exchange  Act  to  facilitate 
thel  inclusion  of  U.S.  security  holders  in 
teiuer  offers  for  foreign  securities.8o 
Rmi  lOb-13  prohibits  a  person  who  is 
mwing  a  tender  or  exchange  offer  &t>m 
pui^hasing  or  arranging  to  purchase, 
diije^ly  or  indirectly,  the  security  that  is 
thd  kubject  of  the  offer  (or  any  seciuity 
thait  is  immediately  convertible  into  or 
exchangeable  for  the  subject  security) 
otherwise  than  pursuant  to  the  offer."^ 
Thjei  rule's  prohibitions  apply  from  the 
tini^  of  public  announcement  of  the 
off  *  until  the  time  the  bidder  is 


required,  pursuant  to  the  offer's  terms, 
either  to  accept  or  reject  the  tendered 
seciuities.  Rule  lOb-13  protects 
investors  by  preventing  a  bidder  from 
extending  greatn  or  diffsrent 
consideration  to  some  security  holdera 
by  offering  to  purchase  their  shares 
outside  the  offer,  while  other  seciuity 
holders  are  limited  to  the  offer's  terms.^^ 
The  rule  appfies  to  the  bidder,  whether 
the  bidder  is  the  issuer  or  a  third  party, 
the  bidder's  affiliates,  and  the  offer's 
dealer  manager.*^ 

Many  foreign  jurisdictions  do  not 
expressly  prohibit  a  bidder  from 
purchasing  or  arranging  to  purchase  the 
subject  seciuity  outside  the  terms  of  the 
offer.  A  number  of  these  jurisdictions, 
however,  do  require  that  the  bidder 
provide  consideration  to  tendering 
security  holders  that  is  equivalent  to  the 
higher  of  the  offier  price  and  the  highest 
price  paid  to  any  person  whose 
securities  were  purchased  outside  the 
terms  of  the  offer.*^  This  means  that 
tendering  security  holders  will  receive 
the  benefit  of  any  higher  prices  paid  for 
securities  outside  the  offer.  In  contrast. 
Ride  lOb-13  is  premised  in  part  on  the 
view  that  because  of  the  time  value  of 
money,  persons  whose  shares  are 
purchased  before  payment  is  made  in 
the  offer  receive  a  consideration 
different  from  that  received  by  tendering 
security  holdera,  even  if  they  receive  the 
same  per  share  price."'  Nevertheless, 
the  requirement  that  bidden  pay  in  the 
offer  the  highest  price  paid  for  shares 
purchased  outside  the  offer  is  similar  to 
the  requirement  in  Rules  14d-7  and 
13e-4(f)(4)  under  the  Exchange  Act  that 
the  highest  consideration  paid  to  any 
security  holder  piusiiant  to  a  tender 
offer  be  paid  to  all  security  holdera  that 
tender  into  the  offer. 

A  strict  application  of  Rule  lOb-13  in 
some  cases  could  disadvantage  U.S. 
security  holdera.  For  example,  a  bidder 
may  decide  to  exclude  U.S.  security 
holders  from  the  offer  when  Rule  10b- 
13  would  (1)  preclude  purchases 
outside  the  offer;  and  (2)  the 
participation  of  U.S.  security  holdera  is 
not  necessary  to  the  success  of  the  offer. 
In  that  circumstance,  flexible 
application  of  Rule  lOb-13  is  necessary 
and  appropriate  to  encourage  biddera 
for  the  securities  of  foreign  private 


•f  The  Commission  recently  commenced  a 
comprehensive  review  of  Rule  lOb-13.  including  its 
application  in  the  context  of  offers  for  U.S.  issuers. 
In  connection  with  this  review,  we  recently 
prooosed  revising  Rule  lOb-13  and  redesignating  it 
as  ^le  14e-5.  Securities  Act  Release  No.  7607 
(Ndvtember  3, 1998).  If  those  proposals  are  adopted, 
any  changes  made  to  Rule  lOb-13  to  accommodate 
croet  border  transactions  will  be  incorporated  into 
Rule  14e-5. 

•^|l7CFR240.10b-13. 


issuen  to  extend  their  offiera  to  U.S. 
security  holdera.  At  the  same  time,  any 
relief  extended  to  foreign  tender  offera 
should  be  limited  to  circumstances  that 
do  not  undermine  the  investor 
protection  goals  of  Rule  lOb-13. 

We  have  some  experience  in 
balancing  these  objectives.  We  issued  an 
exemption  from  Rule  lOh-13  in  1991  for 
tender  or  exchange  offera  relying  on  the 
MJDS  with  Canada."®  That  exemption 
recognizes  that  Canadian  procedures 
applicable  to  tender  offera  afford  a  large 
measure  of  the  protections  provided  by 
Rule  lOb-13."'  Additionally,  in  the 
1991  proposals,  we  sought  comment  on 
whether  we  should  provide  an 
exemption  from  Rule  lOb-13  to  bidden 
of  foreign  securities  when  certain 
conditions  are  satisfied.  Although  the 
1991  proposals  were  not  adopted,  the 
Commission  has  granted  a  number  of 
exemptions  from  Rule  lOb-13  to 
accommodate  cross-border  tender  offera. 
These  exemptions  were  subject  to 
provisions  pertaining  to  recordkeeping 
and  compliance  with  applicable  tender 
offer  laws  or  regulations,  as  well  as  the  • 
conditions  suggested  in  the  1991 
proposals  that: 

(1)  The  U.S.  offering  documents 
prominently  discTose  the  possibility  of 
any  purchases  or  arrangements  to 
purdiase  the  subject  security  (or  certain 
related  securities),  or  the  intent  to  make 
such  purchases,  otherwise  than 
pursuant  to  the  terms  of  the  tender  offer; 

(2)  The  bidder  discloses  in  the  United 
States  information  regarding  such 
purchases  to  the  extent  such  disclosure 
is  made  pursuant  to  the  home 
jurisdiction's  rules  governing  tender 
offera;  and 

(3)  Such  purchases  are  made  outside 
the  United  States."" 

For  tender  or  exchange  offera  that  are 
substantially  foreign  in  character,  we 
preliminarily  believe  that  allowing  U.S. 
security  holdera  to  participate  in  these 
offera  outweighs  the  benefits  derived 
from  applying  Rule  lOb-13  to  such 
offera.  Comment  ere  on  the  1991 
proposals  supported  this  view.  They 
stated  that  relief  from  Rule  lOb-13  is 
appropriate  for  tender  offera  that  are 
essentially  foreign  in  character, 
especially  if  any  such  exemption  is 
consistent  with  the  relevant  laws,  rules, 
and  practices  of  the  foreign  jurisdiction 


"See  International  Tender  and  Exchange  Offers, 
Securities  Act  Release  No.  6897  (June  5, 1991)  (56 
FR  27582,  27597). 

•>See,  e.g..  Offer  for  Smith  New  Court  PLC  (July 
26, 199S). 

"  See,  e.g-.  City  Code  Rules  6.1  and  6.2;  see  also 
Ontario  Securities  Act  S§97(1),  97(2),  97(3):  Ontario 
Securites  Commission  Policy  Statement  9.3. 

•:  See  Brief  of  the  Securities  and  Exchange 
Commission,  Amicus  Curiae,  Texaco  Inv.  v. 
Pennzoil  Inc.  (Tex.  Sup.  Ct.  July  22. 1987). 


"Order  of  Exemption  from  Provisions  of  Rules 
lOb-6  and  lOb-13  Under  the  Securities  Exchange 
Act  of  1934  for  Canadian  Multijurisdictional 
Disclosure  System,  Securities  Exchange  Act  Release 
No.  29355  (June  21.  1991). 

"Id. 

—  See.  e.g..  Incentive  A.B.  Offer  for  Gambro  A.B. 
(February  1, 1996).  Additionally,  we  have  granted 
Rule  lOb-13  exemptions  to  permit  concurrent  U.S. 
and  offshore  tender  offers.  See,  e.g..  Pochiney 
Privatization  (Dec.  6, 1995). 
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governing  the  offer.  "^  Based  on  our 
experience  in  granting  exemptions 
under  Rule  lOb-13  in  the  context  of 
foreign  tender  offers,  we  believe  that 
relief  from  Rule  lOb-13  would  be 
appropriate  within  the  context  of  the 
two-tiered  structure  proposed  in  this 
release  to  accommodate  cross-border 
offers. 

We  propose  to  amend  Rule  lOb-13  to 
include  an  exception  for  Tier  I  tender  or 
exchange  offers,  subject  to  the 
conditions  that: 

(1)  The  U.S.  offering  documents 
disclose  prominently  the  possibility  of 
any  purchases,  or  arrangements  to 
purchase,  or  the  intent  to  make  such 
purchases  otherwise  than  pursuant  to 
the  terms  of  the  tender  or  exchange 
offer; 

(2)  The  bidder  discloses  information 
in  the  United  States  regarding  such 
purchases  in  the  United  States  in  a 
manner  comparable  to  disclosure  made 
in  the  home  jurisdiction;  and 

(3)  The  piirchases  comply  with  the 
applicable  tender  offer  laws  and 
regulations  of  the  home  jurisdiction. 

This  proposed  limited  exception 
under  Rule  lOb-13  for  Tier  I  tender 
offers  largely  represents  a  codification  of 
the  conditions  contained  in  the 
exemptions  previously  granted  by  the 
Commission.  The  exception,  however, 
would  be  limited  to  offers  where  U.S. 
persons  held  of  record  10  percent  or  less 
of  the  class  of  securities  sought  in  the 
offer. 

Unlike  in  the  1991  proposed 
exemption,  we  are  not  proposing  to 
limit  the  exception  to  purdiases  that  are 
made  outside  the  United  States.  Under 
the  new  proposals,  in  Tier  I  offers 
bidders  could  purchase  target  securities, 
subject  to  the  conditions  noted  above,  in 
transactions  in  the  United  States  that 
otherwise  would  be  prohibited  under 
Rule  I0b-13.«> 

We  are  not  proposing  an  exception  to 
Rule  lOb-13  for  Tier  II  offers  because  of 
the  greater  U.S.  interest  in  those  offers. 
We  believe  that  we  should  continue  to 
review  requests  for  rehef  from  Rule 
lOb-13  for  offers  other  than  Tier  I- 
eligible  offers  on  a  case-by-case  basis. '^ 
In  that  context,  we  will  consider  factors 
such  as  proportional  ownership  of  U.S. 
security  holders  of  the  target  security  in 
relation  to  the  total  niunber  of  shares 


•"See  comment  letters  and  a  summary  of  the 
comments  in  File  No.  S7-18-91  at  our  public 
reference  room  in  Washington,  D.C. 

"Of  course,  broker-dealers  that  solicit  tenders 
from  U.S.  persons  would  be  required  to  register  as 
broker-dealers  under  Section  15  of  the  Exchange 
Act,  absent  an  available  exemption. 

•'  Rule  lOb-lS  exemption  requests  should  be 
directed  to  the  OfTice  of  Risk  Management  and 
Control  in  the  Commission's  Division  of  Market 
Regulation,  at  (202)  942-0772. 


outstanding  and  to  the  public  float; 
whether  the  offer  will  be  for  "any-and- 
all"  shares  or  will  involve  prorationing; 
whether  the  offered  consideration  will 
be  cash  or  seciuities;  whether  the  offer 
will  be  subject  to  a  foreign  jtuisdiclion's 
laws,  rules,  or  principles  governing  the 
conduct  of  tender  offers  that  provide 
protections  comparable  to  Ride  lOb-13; 
and  whether  the  principal  trading 
market  for  the  target  security  is  outside 
the  United  States.  This  approach  would 
comport  with  the  Commission's  action 
in  a  recent  cross-border  offer  involving 
a  U.K.  target  company  with  substantial 
U.S.  ownership."^ 

In  our  view,  the  proposed  exception 
to  Rule  lOb-13  will  simplify  the 
procedural  requirements  for  foreign 
tender  or  exchange  offers  and  further 
promote  the  extension  of  such  offers  to 
U.S.  security  holders,  without 
compromising  the  investor  protections 
ofRulelOb-13. 

Ql6.  We  solicit  comments  on  the 
proposed  exemption  for  Tier  I  offers 
generally,  and  whether: 

(1)  As  suggested  in  the  1991  proposal, 
relief  from  Rule  lOb-13  should  be 
granted  only  for  purchases  made  outside 
the  United  States; 

(2)  The  exception  should  be  subject  to 
an  express  requirement  that  either  the 
governing  tender  offer  statute  or  rules 
contain,  or  the  offer  itself  provides  for. 

a  provision  that  if  the  price  paid  to 
security  holders  outside  the  offer  is 
higher  than  the  tender  offer  price,  the 
higher  price  will  be  offered  to  all 
security  holders; 

(3)  llie  exception  should  be  limited  to 
offers  for  all  outstanding  securities,  on 
the  basis  that  shares  purchased  outside 
a  partial  offer  would  not  be  subject  to 
pror4|Loning  and  therefore  may  be  made 
on  terms  materially  different  from 
shares  purchased  in  the  offer; 


"  See  In  the  Matter  of  Trinity  Acquisition  PLC, 
Exchange  Act  Release  No.  40246  (July  22, 1998).  In 
that  offer,  U.S.  record  and  beneflcial  ownership  in 
the  target's  securities  was  estimated  at  45.46%. 
Despite  the  high  level  of  U.S.  ownership,  the 
Commission  granted  a  Rule  lOb-13  exemption 
based  on  the  following  factors:  the  transaction  was 
governed  by  the  City  Code,  which  requires  that  the 
offer's  consideration  be  increased  to  the  level  of  any 
higher  price  that  is  paid  for  purchases  of  the  target's 
securities  outside  the  offer  and  does  not  permit  the 
offer  to  be  withdrawn,  except  in  limited 
circumstances:  the  offer  was  an  all  cash,  any-and- 
all  offer,  thus  no  risk  of  proration  existed:  and  the 
principal  trading  market  for  the  target  securities 
clearly  was  the  London  Stock  Exchange.  Also,  the 
time  value  of  money  must  be  considered  in  the  Rule 
lOb-13  context  because  those  shareholders  paid 
outside  the  offer  receive  consideration  sooner  than 
those  who  tender.  This  transaction,  however,  did 
not  involve  a  substantial  difference  in  the  time 
value  of  money  for  purchases  outside  the  offer. 
Other  Rule  lOb-13  concerns  were  not  an  issue 
because  of  the  above  protections  against  such 
abuses  in  the  Qty  Code. 


(4)  The  exception  should  be  limited  to 
cash  tender  offers,  on  the  basis  that 
purchases  outside  an  exchange  offer 
would  be  made  for  a  form  of 
consideration  that  may  be  materially 
different  from  the  offer's  consideration: 
and 

(5)  The  exception  should  be  limited  to 
offers  for  the  securities  of  foreign  private 
issuers  with  no  more  than  10%  U.S. 
holders  of  record,  or  permit  a  higher 
percentage  of  U.S.  record  holders,  e.g.. 
20%,  30%  or  40%.  If  the  level  of 
permissible  U.S.  ownership  is 
increased,  should  the  exception  contain 
additional  conditions,  such  as  hmiting 
its  availability  to  all  cash,  any-and-all 
offers;  requiring  the  offer  to  comply 
with  foreign  tender  offer  rules  providing 
protections  comparable  to  Rule  lOb-13; 
and/or  requiring  that  the  principal 
market  for  the  security  be  outside  the 
United  States? 

We  recently  granted  a  limited  class 
exemption  imder  Rule  lOb-13  to  permit 
"connected  exempt  market  makers"  and 
"coimected  exempt  principal  traders." 
as  defined  by  the  Qty  Code,  to  continue 
their  U.K.  market  making  activities 
during  a  cross-border  offer  that  is 
subject  to  the  City  Code.»3  Under  the 
Qty  Code,  connected  exempt  market 
makers  and  connected  exempt  principal 
traders  are  market  makers  or  principtd 
traders  that  are  affiliated  with  the 
bidder's  advisors  (Eligible  Traders). 
Without  Rule  lOb-13  relief.  Eligible 
Traders  would  be  forced  to  withdraw 
from  trading  in  U.K.  target  seciirities, 
with  possible  adverse  consequences  for 
the  liquidity  of  those  securities.  This 
limited  class  exemption  recognizes  the 
information  barrier  and  other 
requirements  contained  in  the  City  Code 
that  Eligible  Traders  must  satisfy  to  be 
exempt  from  the  City  Code's  "acting  in 
concert"  provisions.**  To  rely  on  this 
exemption,  the  Eligible  Trader  must 
comply  with  specified  disclosure  and 
recordkeeping  requirements  and  is 
prohibited  from  making  purchases  in 
the  United  States,  which  are  consistent 
with  conditions  contained  in  other  Rule 


•'  See  Exemption  under  Rule  10b-13for  Certain 
Principal  Trading  and  Market  Making  Activities, 
dated  June  29. 1998  (Eligible  Trader  Class 
Exemption).  If  the  activities  of  Eligible  Traders  were 
in  connection  with  a  Tier  I  offer,  where  U.S. 
persons  held  of  record  10  percent  or  less  of  the  class 
of  securities  sought  in  the  offer,  the  proposed  Tier 

I  exception  to  Rule  20b-13  also  would  be 
applicable.  Prior  to  the  issuance  of  the  Eligible 
Trader  Class  Exemption,  the  Conunission  granted 
Rule  lOb-13  relief  to  U.K.  market  markers  or 
principal  traders  on  a  case-by-case  basis.  See.  e.^., 
SunGard  Data  Systems,  Inc.  Offer  for  Rolfe  k  Nolan 
PLC  (March  4, 1998);  Doncasters  PLC  Offer  for 
Triplex  Lloyd  PLC  (March  11, 1998). 

*•  See  City  Code  Rule  38;  Panel  Statement  1997/ 

II  dated  October  16, 1997. 
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lObttS  exemptions  granted  in  the  cross- 
bord#r  context. 

V\^  propose  to  codify  this  class 
exemption.  The  proposed  Rule  lOb-13 
amendment  for  Eligible  Traders  would 
not  biB  limited  to  offers  where  U.S. 
recojnd  ownership  is  10  percent  or  less 
of  the  class  of  securities  sought  in  the 
offef  1  It  also  applies  to  offers  where  U.S. 
reccjijd  ownership  exceeds  10  percent, 
but  it  not  greater  than  40  percent.  The 
proposed  amendment,  however,  would 
not  provide  relief  imder  Rule  lOb-13  to 
bid4^rs  or  anyone  acting  on  behalf  of 
bidders  (such  as  advisors  and  other 
nominees  or  brokers]. 

The  proposed  amendment  for  Eligible 
Tracers  is  subject  to  the  following 
conditions: 

(1)  The  issuer  of  the  target  security  is 
a  "foreign  private  issuer,"  as  defined  in 
Ruler3b-4(c)  under  the  Exchange  Act; 

(2)  The  tender  or  exchange  offer  is 
subject  to  the  City  Code; 

(3)  The  Eligible  Trader  is  a 
"connected  exempt  market  maker"  or 
"connected  exempt  principal  trader,"  as 
those  terms  are  used  in  the  City  Code; 

(4)  The  Eligible  Trader  complies  with 
the  applicable  provisions  of  the  City 
Code;  and 

(4J  The  offering  documents  disclose 
the  identity  of  the  Eligible  Trader  and 
describe  how  U.S.  seciuity  holders  can 
obt4|n  information  regarding  an  Eligible 
Tratfer's  market  making  or  principal 
puijqhases  to  the  extent  such 
info^ation  is  required  to  be  made 
public  under  the  City  Code. 

17.  We  sohcit  comments  on  the 
)sed  exception  for  U.K.  Eligible 
i^ers,  including  whether  this 
_}tion  should  be  available  during 
anjj  bffer  for  a  U.K.  target  or  limited, 
e.gijto  Tier  I  offers. 

QlS.  Is  it  necessary  to  include  the 
condition  requiring  that  U.S.  holders  be 
!  to  obtain  information  regarding 
^ble  Traders'  purchases  to  the  extent 
information  is  required  to  be  made 
)ic  in  the  United  Kingdom? 
19.  Additionally,  we  seek  comments 
whether  it  is  appropriate  to  exclude 
fro^  Rule  lOb-13's  application 
tra^actions  by  any  market  makers, 
inqltiding  U.S.  market  makers,  that  are 
ct  to  restrictions  similar  to  those 
}sed  by  the  City  Code.  Should  Rule 
-13  incorporate  the  connected 
i^et  maker  concepts  of  the  City  Code 
It  provide  an  exclusion  where  there  is 
iformation  barrier  between  the 
dealer-manager  and  the  affiliated  market 
mafker,  and  public  disclosure  is  made 
duHng  the  offer  of  the  total  amoimt  of 
shaies  purchased  in  market  making 
trai^actions  and  of  the  highest  price 
paid  for  those  shares? 
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2.  Regulation  M 

In  December  1996,  the  Commission 
adopted  Regulation  M.®*  Regulation  M 
imposes  trading  restrictions  on  issuers 
and  broker-dealers  participating  in 
exchange  offers  or  rights  offerings  that 
are  "distributions,"  generally  from  the 
day  offering  materials  are  disseminated 
until  the  end  of  the  distribution.^  At 
this  time,  we  are  not  proposing  an 
exemption  to  Regulation  M  for  cross- 
border  exchange  offers,  whether 
qualifying  for  the  registration  exemption 
under  proposed  Rule  802  or  the 
proposed  Tier  I  or  Tier  II  exemptions 
from  the  U.S.  tender  offer  provisions,  or 
for  cross-border  rights  offerings 
qualifying  for  the  registration  exemption 
under  proposed  Rule  801.  We 
preliminarily  believe  we  should 
evaluate  the  need  for  exemptions  bom 
Regulation  M  after  we  gain  experience 
with  the  Regulation's  operation  in  the 
context  of  those  offerings.  To  date  we 
have  had  very  limited  experience  with 
the  application  of  RegiUation  M  to 
exchange  offers  for  foreign  equity 
securities  or  rights  offerings  involving 
foreign  securities.  The  limited  number 
of  requests  for  relief  in  these  contexts 
suggests  that  Regulation  M  may  not  be 
an  impediment  to  these  kinds  of 
transactions  and  that  exemptions  from 
its  provisions  may  be  unnecessary.*' 
Q20.  Are  exemptions  from  various 
rules  under  Regulation  M  necessary  to 
accommodate  cross-border  rights 
offerings  or  exchange  offers  conducted 
pursuant  to  proposed  Rules  801  or  802? 
Commenters  should  provide  reasons 
why  such  exemptions  would  be 
necessary  and  the  scope  of  any 
conditions  that  should  be  imposed. 

E.  Exemption  from  the  Securities  Act  for 
Exchange  Offers.  Business 
Combinations,  and  fl/g/ite  Offerings 

1.  Summary 

Today's  proposals  also  provide 
exemptions  from  Securities  Act 
registration  requirements  for  securities 
issued  to  U.S.  security  holders  of  a 
foreign  private  issuer  in  exchange  offers, 
business  combinations,  and  rights 
offerings.  These  exemptions  are  being 


"Anti-manipulation  Rules  Concerning  Securities 
Offerings,  Securities  Exchange  Act  Release  No. 
38067  (January  3.  1997)  (62  FR  5201. 

•*The  term  "distribution"  is  defined  in  17  CFR 
242.100.  where  the  portion  of  an  exchange  offer  or 
rights  offering  made  in  the  United  States  does  not 
constitute  a  "distribution"  (eg.,  where  it  does  not 
satisfy  the  "magnitude  of  the  offering"  or  "special 
selling  efforts  and  selling  methods"  prongs  of  the 
definition),  it  is  not  subject  to  Regulation  M. 

*'For  example,  the  trading  restrictions  in  Rule 
101  of  Regulation  M,  which  apply  to  underwriters 
and  other  broker-dealers,  do  not  apply  to  actively 
traded  securiUes,  as  defined  in  17  CFR  242.100. 


proposed  as  Rule  801  for  rights  offerings 
and  Rule  802  for  business  combinations 
and  exchange  offers.  The  exemptions 
are  available  only  if  the  target  company 
(or  the  issuer  in  an  issuer  tender  offer 
or  rights  offering)  is  a  foreign  private 
issuer  and  U.S.  security  holders  hold  of 
record  no  more  than  five  percent  of  the 
subject  securities.  The  exemptions 
proposed  today  differ  from  the  1991 
proposals  in  that  they  no  longer  impose 
a  dollar  limitation  on  the  amount  of 
securities  to  be  issued.  In  addition,  there 
are  no  proposals  to  permit  registration 
of  such  offerings  based  on  home  country 
disclosure.** 

Since  the  issuance  of  the  1991 
proposals,  we  have  facilitated  the 
inclusion  of  U.S.  seciuity  holders  in 
exchange  offers,  business  combinations 
and  rights  offerings  by  reviewing 
registration  statements  concerning  these 
transactions  on  an  expedited  basis  and 
by  permitting  certain  accommodations 
when  necessary  and  prudent  for  the 
protection  of  U.S.  security  holders. 
Nevertheless,  U.S.  security  holders 
continue  to  be  excluded  from  these 
offerings.**  An  exemption  from  the 
registration  requirements  appears 
necessary  to  ensure  that  U.S.  security 
holders  can  participate  fully  in  these 
offers  for  foreign  companies.  An 
exemption  is  particularly  necessary 
when  the  percentage  of  shares  held  in 
the  United  States  is  small. 

Based  on  our  experience  in  reviewing 
registered  exchange  offers,  business 
combinations,  and  rights  offerings 
involving  foreign  registrants,  however, 
we  have  determined  not  to  propose  a 
home-country  based  registration  system. 
The  disclosure  and  accoimting 
standards  of  foreign  jurisdictions  are  not 
always  consistent  with  the  level  of 
prospectus  disclosure  required  in  a 
registered  offering  under  the  Securities 
Act.  Instead,  we  believe  that  any 
accommodation  imder  the  Securities 
Act  should  be  limited  to  circumstances 
when  the  proportional  U.S.  interest  in 
the  transaction  is  insignificant,  and  U.S. 
participation  is  not  essential  to  its 
success.  In  those  situations,  extending 
the  transaction  to  U.S.  security  holders 
is  unlikely  to  be  an  attempt  to  raise 
capital  or  develop  a  market  for  the  * 

offeror's  securities  in  the  United  States. 


"*The  1991  proposals  provided  a  dual  approach: 
(1)  a  registration  exemption  pursuant  to  Section  3(b) 
of  the  Securities  Act  for  an  issuer's  securities 
offered  with  respect  to  the  foreign  target  company's 
securities,  provided  that  the  aggregate  dollar  value 
of  the  securities  oRered  in  the  United  States  did  not 
exceed  $5  million:  and  (2)  registration  on  the  basis 
of  home  jurisdiction  disclosure  documents,  if  U.S. 
residents  held  five  percent  or  less  of  the  foreign 
target  company's  securities  before  the  offer 
commenced. 

■•See  Notes  15,  24  and  25,  supra. 
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Rather,  U.S.  investors  would  benefit  by 
participating  in  what  is  otherwise  an 
offshore  transaction.  Our  preliminary 
view  is  that  these  exemptions  would  be 
appropriate  and  in  the  public  interest, 
because  they  would  promote  including 
U.S.  security  holders  in  exchange  offers, 
rights  offerings  and  business 
combinations. 

When  the  percentage  of  U.S. 
ownership  is  significant,  registration  of 
the  exchange  offer,  business 
combination  or  rights  offer  under  U.S. 
disclosure  and  accounting  standards  is 
both  appropriate  and,  in  virtually  all 
instances,  cost  effective  and  feasible. 
When  the  percentage  of  U.S.  ownership 
is  not  significant,  it  is  appropriate  to 
exempt  these  offers  from  the  registration 
requirements,  conditioned  on 
satisfaction  of  minimal  offeror  and 
transactional  requirements.  Although 
companies  conduct  rights  offerings  to 
raise  capital,  full  prospectus  disclosiu^ 
may  be  less  necessary  because  the 
ofiierees  should  already  be  familiar  with 
the  issuer  and  the  securities  being 
offered.  In  any  event,  the  fact  that  a 
company  must  offer  the  securities  only 
to  existing  security  holders  on  a  pro  rata 
basis  and  the  requirement  that  the  rights 
may  not  be  transferred  in  the  United 
States  should  ensure  that  the  offering 
will  not  serve  as  a  means  to  develop  a 
U.S.  market  interest. 

Q21.  Comment  is  solicited  as  to 
whether  these  Securities  Act 
exemptions  are  necessary  and 
appropriate.  Should  the  other  proposals 
proceed  without  the  proposed  Securities 
Act  exemptions? 

The  proposed  exemptions  are  not 
available  for  any  transaction  or  series  of 
transactions  that  technically  complies 
with  the  exemptions  but  is  part  of  a  plan 
or  scheme  to  evade  the  registration 
provisions  of  the  Securities  Act.'""  For 
example,  if  the  exchange  offer  or  rights 
offering  is  a  sham,  the  exemptions 
would  not  be  available. 

2.  Eligibility  Conditions 

a.  Transactional  eligibility 
requirements,  i.  Common  requirements 
for  exchange  offers,  business 
combinations  and  rights  offerings,  (a) 
U.S.  ownership  limitation.  Under 
today's  proposals,  exchange  offers, 
business  combinations,  and  rights 
offerings  would  be  exempt  from 
registration  under  the  Securities  Act,  so 
long  as  U.S.  seciuity  holders  own  of 
record  five  percent  or  less  of  the  foreign 
company's  securities  that  are  the  subject 


of  the  offer.'"!  When  U.S.  security 
holders  own  five  percent  or  less  of  the 
issuer,  U.S.  participation  is  generally 
not  necessary  for  the  success  of  the 
offer. 

Q22.  Comment  is  requested  on 
whether  five  percent  is  the  appropriate 
threshold.  Would  an  exemption  set  at  10 
percent  or  as  low  as  one  percent  be 
appropriate  and  consistent  with  the 
protection  of  investors?  Is  the  five 
percent  threshold  too  low  for  small 
businesses  whose  offerings  are  small?  Is 
it  too  high  for  large  companies,  whose 
offerings  are  correspondingly  large? 

Unlike  the  1991  proposals,  we  have 
not  based  today's  proposal  on  an 
absolute  dollar  limit.  The  $5  million 
threshold  we  proposed  in  1991  reflected 
the  maximum  dollar  offering  that  the 
Commission  could  exempt  under 
Section  3(b)  of  the  Securities  Act.  With 
the  recent  addition  of  general  exemptive 
authority  under  Section  28  of  the 
Securities  Act,  we  have  greater 
flexibility  to  base  the  exemptions  on  a 
higher  dollar  Ceiling,  the  percentage  of 
outstanding  securities  held  in  the 
United  States,  or  other  relevant 
factors,  i"^  A  number  of  commenters  on 
the  1991  proposals  urged  us  to  use  any 
new  authority  to  increase  the  permitted 
amount  of  securities  offered  under  the 
proposal.  They  argued  that  $5  million 
was  too  low  to  make  the  proposed 
exemptions  meaningful. 

We  are  proposing  not  to  limit  the 
scope  of  the  exemptions  by  a  dollar 
amount  because  we  believe  limiting  the 
exemptions  to  transactions  with  no 
more  than  five  percent  U.S. 
participation  effectively  eliminates  the 
risk  that  the  exemptions  will  be  abused. 
Without  a  dollar  limitation,  however, 
the  exemptions  could  result  in  a 
significant  amount  of  securities  entering 
the  U.S.  public  markets  and  affecting  a 
large  number  of  investors  without 
registration.  The  larger  the  target 
company,  the  greater  the  potential 
impact  of  such  an  offering  on  U.S. 
security  holders.  For  these  reasons,  we 
are  considering  imposing  a  dollar 
limitation  as  well  as  the  percentage 
limitation. 

Q23.  Should  Rules  801  and  802  be 
limited  by  a  dollar  ceiling  of  $5,  $10  or 
$20  million?  Should  an  issuer  be 
allowed  to  issue  up  to,  for  example,  $5, 


"»  See  General  Note  2  to  proposed  Rules  800, 801 
and  802. 


""  A  number  of  commenters  on  the  1991 
proposals  urged  the  Conunission  to  adopt  a  higher 
percentage  to  broaden  the  offers  that  could  be 
registered  based  on  home  country  disclosure 
requirements.  Under  the  current  proposals,  these 
offers  would  be  conducted  on  an  exempt,  rather 
than  a  registered,  basis.  For  that  reason,  we  have 
determined  not  to  propose  a  higher  U.S.  ownership 
threshold. 

""SeeNote27.  jupni. 


$10  or  $15  million  regardless  of  the 
amount  of  U.S.  holdings?  Should  the 
test  be  in  the  alternative,  for  example, 
$10  million  or  five  percent  U.S. 
holdings,  whichever  is  higher?  Or 
lower? 

(b)  Equal  treatment.  The  terms  and 
conditions  of  the  offer  must  be  the  same 
for  U.S.  and  foreign  security  holders, 
subject  to  certain  exceptions  similar  to 
the  Tier  I  exemption  under  the  tender 
offer  provisions. 

(c)  Transfer  Restrictions.  Proposed 
Rules  801  and  802  impose  certain 
restrictions  on  the  transferability  of  the 
securities  that  an  acquiror  may  issue  in 
exchange  offers  or  business 
combinations  or  the  equity  securities 
that  may  be  purchased  pursuant  to  Rule 

801  upon  the  exercise  of  the  rights.  We 
preliminarily  believe  that  the  seciuities 
that  may  be  purchased  upon  the 
exercise  of  the  rights  should  be 
restricted  within  the  meaning  of  Rule 
144,103  xiijs  restriction  will  help  ensure 
that  foreign  companies  will  not  use 
rights  offerings  to  create  a  market  in  the 
United  States. 

If  the  securities  that  are  the  subject  of 
the  transaction  made  pursuant  to  Rule 

802  are  "restricted  seciuities"  under 
Rule  144,  then  securities  acquired  in  the 
transaction  will  be  "restricted 
securities."  '»*  Conversely,  if  the 
securities  that  are  the  subject  of  the 
transaction  made  pursuant  to  Rule  802 
are  unrestricted,  then  securities 
acquired  in  the  transaction  will  be 
unrestricted.  In  the  latter  case,  the 
seciuities  would  be  freely  tradable  by 
non-affiliate  security  holders,  so  long  as 
they  are  not  participating  in  the  offer 
under  circumstances  in  which  they 
could  be  deemed  statutory  underwriters. 
Particularly  in  the  case  of  exchange 
offers,  requiring  unaffiUated  U.S. 
security  holders  to  accept  restricted 
securities  in  exchange  for  their 
unrestricted  securities,  seems 
unjustified.  The  fact  that  no  more  than 
five  percent  of  the  subject  company's 
securities  may  be  held  in  the  United 
States  should  minimize  the  potential 
that  Rule  802  will  be  misused  as  a 
means  to  conduct  distributions  in  the 
United  States,  and  should  eliminate  the 
need  to  classify  securities  issued  under 
Rule  802  as  restricted  securities. 

Q24.  We  request  comments  on 
whether  the  potential  for  abuse, 
including  an  unregistered  distribution 
of  the  acquiror's  securities,  should 
require  that  all  securities  issued  under 
Rule  802  be  deemed  restricted  securities 


><»  See  General  Note  9  to  Proposed  Rules  800- 
802. 

•»♦  See  General  Note  9  to  Proposed  Rules  800- 
802. 


purposes  of  Rule  144  under  the 
S I  nuities  Act. 

( }25.  Will  making  Rule  801  securities 
n  i  tricted  impose  monitoring  and  other 
p:  -( >cedural  obligations  that  will  deter 
It  Kance  on  the  rule?  For  example,  will 
tlii  fact  that  the  foreign  issuer  may  have 
t(  i  establish  a  separate  restricted 
American  Depositary  Receipt  ("ADR") 
fwility  and  monitor  withdrawals  from 
th»t  facihty  deter  reliance  on  the 
e)(kmption? 
li.  Additional  requirements  for  rights 
Jerings.  As  with  the  1991  proposals, 
ile  801  as  proposed  today  would  be 
lilable  only  for  rights  offerings  of 
uity  securities  made  on  a  pro  rata 
b  a  sis  to  existing  security  holders  of  the 
s  I  tne  class,  including  holders  of  ADRs 
ek'idencing  those  securities.  Foreign 
c  mnpanies  generally  make  rights 
c  nerings  only  with  respect  to 
0  litstanding  equity  seciirities  of  the 
ipie  class.  We  propose  to  limit  Rule 
)1  to  the  offer  of  securities  of  the  same 

i  of  secxuities  as  those  held  by  the 
ferees,  because  the  offerees  already 
ive  made  the  decision  to  invest  in  that 
class. '°' 
Proposed  Rule  801  would  be  available 
^ly  for  all-cash  transactions  and  would 
Iditionally  reqiiire  that  the  rights 

ated  to  U.S.  security  holders  not  be 
—isferable  except  offshore  in 
-accordance  with  Regulation  S.*°*  The 
ikkhts  offering  exemption  being 
P^posed  today  is  not  intended  to 
permit  foreign  private  issuers  to  extend 
offerings  to  new  investors  in  the  United 
States. 
I Q26.  We  request  comments  on 
aether  this  limitation  on 

sferability  is  appropriate. 

Jb.  Offeror  eligibility  requirements,  i. 
Kchange  offers/business  combinations. 
Jke  the  1991  proposals.  Rule  802  as 
;  i^oposed  does  not  contain  any 
iknitations  based  on  the  domicile  or 
:  ^porting  status  of  the  offeror.  Any 
I  >  feror  can  use  proposed  Rule  802 
]  t  gardless  of  whether  it  is  a  U.S. 
I :  >mpany  or  a  foreign  private  issuer  and 
:  *(  tgardless  of  whether  it  is  a  reporting 
:  smpany.  The  target  company,  however, 
:  ]  mst  be  a  foreign  private  issuer. 
.  imiting  the  exemption  to  foreign 
]  rivate  issuers  would  require  a  U.S. 
1  idder  for  the  seciuities  of  a  foreign 
i  irget  to  register  the  U.S.  portion  of  an 
i  Kchange  offer.  This  would  place  a  U.S. 
J  idder,  particularly  a  non-reporting  U.S. 
:  ompany,  at  a  competitive  disadvantage 
t )  a  foreign  bidder  for  the  same 
c  ompany. 


Q27.  Is  it  appropriate  or  necessary  to 
allow  U.S.  companies,  including 
reporting  companies  eligible  to  use  the 
Form  S-3  short  form  registration 
statement,  to  rely  on  the  exemption? 
Should  Rule  802  be  available  to  a 
domestic  company  only  when  there  is  a 
competing  bid  for  the  target's  securities? 

We  are  considering  adopting  offeror 
eligibility  requirements  to  address  the 
concern  that  start-up  companies  would 
use  Rule  802  to  issue  a  significant 
amount  of  securities  in  the  United 
States  without  complying  with  the 
registration  requirements  of  the 
Securities  Act. 

Q28.  Should  an  offeror  seeking  to  rely 
on  Rule  802  have  to  be  a  reporting 
company  under  Section  13(a)  or  15{d)  of 
the  Exchange  Act  ^"^  at  the  time  the 
exchange  offer  or  business  combination 
is  first  offered  to  U.S.  security  holders? 

Q29.  Should  we  impose  a  minimum 
reporting  history,  either  as  an  Exchange 
Act  reporting  company  or  as  a  listed 
company  on  a  recognized  foreign 
securities  exchange  or  market? 

Q30.  Should  we  require  that  either  the 
target  security,  the  security  to  be  issued, 
or  both,  be  Usted  on  an  established  U.S. 
or  foreign  securities  exchange  and  have 
a  minimum  pubUc  float  such  as  $50 
milUon,  $100  million  or  $150  miUion? 
This  may  ensure  U.S.  security  holders  a 
degree  of  liquidity  if  they  are  unwilling 
to  accept  the  consideration  offered  in 
the  exchange  offer  or  business 
combination  and  would  prefer  to  sell 
the  investment  into  the  pubUc  markets. 

ii.  Rif^ts  offering^.  Proposed  Rule  801 
requires  that  the  offeror  be  a  foreign 
private  issuer.  It  does  not  impose  any 
other  issuer  eUgibility  requirements.  As 
originally  proposed  in  1991,  Rule  801 
contained  additional  offeror  eligibiUty 
requirements,  including  that  the  offeror 
satisfy  certain  information  and  listing 
requirements.'""  The  Commission 
intended  those  proposed  offeror 
eligibility  requirements,  in  part,  to 
prevent  start-up  companies  or 


>os  Proposed  Rule  800.  As  proposed,  the  terra 
'  gquity  securities"  does  not  include  convertible 
■purities,  warrants,  rights,  or  options. 

iM  17  CFR  230.901  through  230.905. 


>»  15  U.S.C.  78m(a)  and  79o(d). 

"<*As  proposed  in  1991,  Rule  801  would  have 
been  available  to  foreign  private  issuers  filing 
reports  with  the  Commission  pursuant  to  Sections 
13(a)  or  15(d)  of  the  Exchange  Act  which  were 
current  with  respect  to  the  filing  obligations  at  the 
time  of  the  offering.  It  also  would  have  been 
available  to  foreign  private  issuers  exempt  from  the 
requirements  of  Section  12(g)  of  the  Exchange  Act 
pursuant  to  Rule  12g3-2(b).  if  the  offeror  had  a  class 
of  equity  securities  listed  or  quoted  on  at  least  one 
designated  offshore  securities  market,  was  in 
compliance  with  the  listing  requirements  applicable 
to  those  securities  and,  in  addition,  either  (a)  had 
maintained  such  listing  or  quotation  continuously 
for  36  months  immediately  prior  to  the 
commencement  date  of  the  offering,  or  (b)  had  a 
public  float  in  the  listed  securities  of  not  less  than 
$75  million.  These  same  eligibility  criteria  applied 
to  the  proposed  registration  form. 


insubstantial  issuers  from  using  the 
exemption  to  raise  capital  in  the  United 
States  without  complying  with 
Securities  Act  registration  requirements. 
The  requirements  also  were  intended  to 
assure  that  information  about  the  offeror 
would  be  pubUcly  available  to  investors 
in  the  United  States,  including  at  a 
minimum,  information  the  issuer  makes 
pubUc  in  its  home  coimtry. 

We  believe  that  investor  protection 
should  be  served  by  facilitating  U.S. 
security  holders'  participation  in  a 
rights  offering  for  securities  of  any 
foreign  private  issuer  with  which  the 
investor  is  already  familiar,  without 
narrowing  those  offerings  with 
additional  offeror  criteria.  The  anti- 
fraud  and  other  civil  liability  provisions 
of  the  federal  securities  laws  will  apply 
and  should  provide  protection  with 
regard  to  the  disclosure  investors 
receive  in  such  offerings. 

Q31.  We  soUcit  comments  on  whether 
it  is  appropriate  or  necessary  to  retain 
any  or  all  of  the  offeror  eUgibiUty 
requirements  that  the  Commission 
originally  proposed  in  1991  in 
connection  with  Rule  801.  If  so.  is  it 
appropriate  to  provide  for  a  size-of- 
issuer  test  as  an  alternative  to  requiring 
a  three-year  listing  history  on  a 
designated  foreign  market  for 
determining  the  eligibility  of  non- 
reporting  issuers? 

Q32.  Snould  the  alternative  test  be 
based  on  the  offeror's  public  float,  as 
previously  proposed,  or  on  its  net 
assets,  net  worth,  or  on  average  daily 
trading  volume? 

Q33.  Should  the  previously  proposed 
minimum  public  float  of  $75  million  be 
reduced,  for  instance,  to  $50  million,  or 
be  raised  to  $100  million  or  $150 
million? 

Q34.  Is  it  appropriate  or  necessary  to 
Umit  the  exemption  to  reporting 
companies? 

c.  Informational  requirements.  Rules 
801  and  802  would  not  mandate  that 
specific  information,  including  offering 
circulars,  be  sent  to  U.S.  security 
holders.  Instead,  when  any  document, 
notice  or  other  information  is  provided 
to  offerers,  copies  (translated  into 
English)  must  be  provided  to  U.S. 
security  holders.  If.  instead  of  delivering 
documents  to  offerees  outside  the 
United  States,  the  offeror  publishes 
information  regarding  the  offering 
outside  the  United  States,  then  the 
offeror  may  satisfy  the  information 
dissemination  requirement  by 
delivering  written  copies  of  the 
pubhcation  or  advertisement  (in 
English)  to  U.S.  offerees.  Because  U.S. 
publication  of  the  exempt  offer  creates 
the  potential  for  stimulating  a  U.S. 
market  interest  in  the  offeree's 


69150 


Federal  Register /Vol.  63.  No.  240 /Tuesday.  December  15.  1998  /  Proposed  Rules 


securities,  we  are  proposing  to  reqtiire 
actual  delivery  of  the  offering  materials 
to  U.S.  holders  in  rights  offerings.  '"* 
Because  it  is  a  conunon  practice  in  this 
country  to  publish  exchange  offers, 
however,  we  are  requiring  publication 
rather  than  actual  delivery  for 
transactions  exempt  tmder  proposed 
Rule  802.  Proposed  Rules  801  and  802 
both  require  that  the  offeror  must 
provide  the  notice  or  offering  document 
to  U.S.  security  holders  at  the  same  time 
it  provides  the  information  to  offshore 
offerees. 

Q35.  Should  issuers  relying  on  Rules 
801  and  802  be  required  to  prepare  and 
physically  deliver  some  form  of 
prospectus  or  offering  circular?  In  the 
absence  of  such  a  document,  should  the 
issuer  be  required  to  deliver  its  latest 
annual  report  containing  audited 
financial  statements? 

To  enable  us  to  monitor  the  operation 
of  the  exemptions.  Rules  801  and  802  as 
proposed  also  would  require  that  an 
offeror  submit  a  notification  to  the 
Commission  on  proposed  new  Form  CB. 
The  new  form  will  include  as  an 
attachment  a  copy  of  any  document, 
notice  or  other  information  mailed  to 
U.S.  offerees.  A  foreign  company  must 
contemporaneously  file  a  Form  F-X 
when  it  submits  the  Form  CB.""  The 
exemptions  would  also  require  that  a 
legend  be  included  in  the  offering 
document  or  notice  stating  that  the  offer 
is  being  conducted  pursuant  to  home 
jurisdiction  disclosure  requirements, 
and  that  those  requirements  may  differ 
from  the  U.S.  disclosure  requirements, 
including  financial  statement 
requirements. 

Q36.  Is  this  notification  submission 
necessaiy,  and,  if  so,  should  the 
notification,  as  proposed,  attach  a  copy 
of  any  disclosure  documents  required  to 
be  filed  or  delivered  pursuant  to  the 
home  jurisdiction  regulatory 
requirements? 

Q37.  Should  bidders  relying  on  the 
Tier  I  exemption  for  cash  tender  offers 
be  required  to  include  a  legend  on  the 
offering  materials  similar  to  the  legend 
proposed  for  rights  offerings  and 
exchange  offers? 

d.  Rule  802  Eligible  Securities— Trust 
Indenture  Act  exemption.  We  are  not 
proposing  any  restrictions  on  the  type  of 
securities  that  an  issuer  could  offer  in 
reliance  on  proposed  Rule  802. m 
Therefore,  the  rules  proposed  today  will 
permit  offerors  to  offer  debt  securities  in 
an  exchange  offer  or  business 


combination  for  the  subject  company's 
equity  or  debt  securities.  The  issuance 
of  debt  securities  ordinarily  requires 
qualification  of  an  indenture  under  the 
Trust  Indenture  Act,  unless  the  debt 
securities  are  exempt  from  the 
quahfication  requirements  pursuant  to 
Section  304  imder  that  Act."2 

Qualification  of  an  indenture  assures 
the  debtholders  of  the  services  of  an 
independent  trustee  having  certain 
qualifications  and  lacking  conflicts  of 
interest.  The  Trust  Indenture  Act  deems 
a  qualified  indenture  to  automatically 
include  certain  protective  covenants.'" 
These  mandatory  protective  covenants 
give  important  rights  to  the  debtholders. 
For  example,  debtholders  have  the  right 
to  sue  individually  for  the  payment  of 
principal  and  interest."*  Further,  these 
provisions  give  certain  powers  to  the 
trustee  and  prohibit  certain  actions  by 
the  trustee,  including  the  preferential 
collection  of  certain  claims  owed  to  the 
trustee  by  the  obligor  in  the  event  of 
default."'  The  rules  under  the  Trust 
IndentiuB  Act  require  the  filing  of  a 
Form  T-1,  which  is  the  statement  of 
eligibility  and  qualification  of  the 
trustee,  and  the  trust  indenture  itself."6 
We  are  again  proposing  under  Section 
304(d)  of  the  Trust  Indenture  Act  "^  a 
new  rule  that  would  exempt  any  debt 
security  issued  pursuant  to  proposed 
Rule  802  under  the  Securities  Act  from 
having  to  comply  with  the  provisions  of 
the  Trust  Indenture  Act.  We  believe  that 
enforcing  the  statutory  requirement  that 
debt  securities  be  issued  pursuant  to  a 
qualified  indenture  under  the  Trust 
Indenture  Act  is  unnecessary  when  95 
percent  or  more  of  the  subject  securities 
are  outside  the  United  States  and  many 
U.S.  investors  could  lose  the  chance  to 
participate  in  these  offerings.  Therefore, 
for  the  same  reasons  we  believe  it  is 
appropriate  to  exempt  exchange  offers 
meeting  the  requirements  of  Rule  802 
from  the  registration  requirements  of  the 
Securities  Act,  we  also  believe  that  an 
exemption  from  the  Trust  Indenture  Act 


'"See  Proposed  Rule  801(a)(4)(iii). 

""Form  F-X  is  used  by  certain  non-U.S. 
companies  to  appoint  an  agent  for  service  of  process 
in  the  United  States. 

'"This  is  similar  to  the  1991  proposals. 


'"15U.S.C.  77ddd. 

'"Section  318(c)  of  the  Trust  Indenture  Act.  15 
U.S.C.  77nT(c).  Every  qualified  indenture  is  deemed 
to  automatically  include  Sections  310  through 
318(a)  of  the  Trust  Indenture  Act. 

"«  Section  316(b)  of  the  Trust  Indenture  Act  15 
U.S.C.  77ppp(b). 

'"  Section  311  of  the  Trust  Indenture  Act,  15 
U.S.C.  77kkk. 

"«17CFR260.5a-l. 

'"  115  U.S.C.  77ddd(d).  Section  304(d)  gives  the 
Commission  by  rule  or  order,  the  authority  to 
exempt  conditionally  or  unconditionally  any 
indenture  from  one  or  more  provisions  of  the  Trust 
Indenture  Act.  The  Commission  may  employ  this 
exemptive  authority  "if  and  to  the  extent  that  such 
exemption  is  necessary  or  appropriate  in  the  public 
mterest  and  consistent  with  the  protection  of 
investors  and  the  purposes  fairly  intended"  by  the 
Trust  Indenture  Alt 


is  appropriate  and  consistent  with 
investor  protection. 

The  exchange  of  debt  securities  will 
not  be  integrated  with  any  other 
offerings  by  the  offeror.  This  means  it 
would  not  affect  the  availability  of  the 
Trust  Indenture  Act  exemption  with 
regard  to  the  issuance  of  other  debt 
securities. 

Q38.  Is  the  proposed  unconditional 
exemption  irom  the  requirements  of  the 
Trust  Indenture  Act  for  any  debt 
security  issued  pursuant  to  Rule  802 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  investor 
protection  and  the  purposes  of  that  Act? 
Would  it  be  more  appropriate  to  exempt 
transactions  from  the  procedural 
requirements  of  the  Trust  Indenture  Act, 
such  as  filing  the  Form  T-1,  but  still 
require  that  the  debt  securities  be  issued 
pursuant  to  an  indenture  containing 
some  or  all  of  the  mandatory  protective 
covenants  discussed  above?  If  so.  which 
protective  covenants  should  be 
preserved? 

F.  Effect  of  Reliance  on  Rule  801  or  802 
on  the  Availability  of  Other  Exemptions 
The  exemptions  contemplated  under 
proposed  Rules  801  and  802  are  non- 
exclusive."" An  issuer  making  an 
offering  in  reliance  on  either  of  the 
proposed  rules  may  claim  any  other 
available  exemption  under  the 
Securities  Act.  Securities  issued  under 
Rule  801  or  Rule  802  would  not  be 
integrated  with  any  other  exempt 
offerings  by  the  issuer. "»  For  example, 
security  holders  who  are  offered  and 
sold  securities  in  accordance  with  Rule 
801  or  Rule  802  would  not  be  counted 
in  the  calculation  of  the  number  of 
purchasers  in  a  subsequent  Regulation  D 
offering  by  the  issuer.'zo  Similarly,  the 
amount  of  securities  offered  in  the  Rule 
801  or  Rule  802  transaction  would  not 
be  included  in  the  aggregate  offering 
price  of  any  subsequent  Regulation  D 
offerings  by  the  offeror.'^'  Also, 
information  submitted  to  the 
Commission  pursuant  to  the    ' 
requirements  of  Rules  801  or  Rule  802, 
or  disseminated  to  investors  under  those 
rules  would  not  constitute  a  "general 
solicitation"  within  the  meaning  of 
Regulation  D  or  "directed  selling 
efforts"  within  the  meaning  of 
Regulation  S. 

The  proposed  rules  relate  only  to  the 
application  of  Section  5  of  the  Securities 


"•See  General  Note  5  to  proposed  Rules  800- 
802. 

"«  See  Preliminary  Note  7  to  Regulation  D.  17 
CFR  230.501  through  230.508. 

'"See  Regulation  D.  17  CFR  230.505  through 
230.506.  * 

'*'  See  Regulation  D.  17  CFR  230.504  through 
230.505.  ' 
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Aldt.  They  have  no  effect  on  the  anti- 
id  or  anti-manipulation  provisions  of 
I  federal  securities  laws  or  provisions 
ol  fctate  law  relating  to  the  offer  and  sale 
of  Securities.* 22  However,  the  civil 
liti^ility  provisions  that  relate  only  to 
jstered  offerings,  such  as  Section  11 
le  Secxuities  Act,*^^  would  not 
ily  to  these  transactions  because  they 
^uld  be  exempt  from  registration. 

I  addition,  offerings  exempt  under 
sposed  Rules  801  or  802  would  not 

sr  a  continuous  reporting  obligation 
j%r  Section  15(d)  of  the  Exchange 
Adt.  Nor  would  reliance  on  Rules  801  or 
802  disqualify  the  issuer  from  the 
e)^ting  Rule  12g3-2(b)"*  exemption 
fm  foreign  private  issuers  from  the 
jistration  and  reporting  requirements 
[]  Section  12(g)  of  the  Exchange  Act, 
less  the  acquired  company  was  a 
srting  company. 

^39.  We  request  comment  on  whether 
foreign  private  issuer  should  be 

eluded  from  relying  on  the  Rule 
ig3-2(b)  exemption  following  an 
|ering  under  Rule  801  or  802,  given 
at  the  Rule  12g3-2(b)  exemption  is 
Itended  for  issuers  that  do  not  access 
I  U.S.  capital  markets  in  any 
lificant  fashion.  Should  the  issuer 
come  ineligible  for  the  Rule  12g3-2(b) 
exemption  if  the  Rule  801  or  802 
( ffering  exceeds  $10  million  or  some 
ler  dollar  threshold?  Should  the  same 
^eligibility  result  if  the  foreign  private 
Buer  has  more  than  500  holders  of 
cord  in  the  United  States  after  the 
le  801  or  802  offering  is  completed? 

^  Unavailability  of  Rules  801  and  802 
t  ihd  the  Tender  Offer  Exemptions  for 
1  nvestment  Cktmpanies 

Proposed  Rules  801  and  802  would 
ipt  be  available  for  securities  issued  by 

I  u  1  investment  company,  whether 
( ireign  or  domestic,  that  is  registered  or 

I I  quired  to  be  registered  imder  the 
nvestment  Company  Act  of  1940  (the 
'  [nvestment  Company  Act")."'  We 

1  we  excluded  foreign  investment 
I :  impanies  from  the  proposed 
I  i  icemptions  because  the  Investment 
I  ompany  Act  prohibits  foreign 
]  ivestment  companies  from  publicly 
]  R^ering  securities  in  the  United  States 
3r  to  U.S.  persons.' 26  We  excluded 


domestic  investment  companies 
because,  imlike  other  issuers,  an 
investment  company  that  is  registered 
or  required  to  be  registered  under  the 
Investment  Company  Act  generally 
must  register  the  securities  that  it  offers 
or  seUs  outside  the  United  States.* 27 

Q40.  Should  Rule  802  be  available  to 
a  closed-end  investment  company  that 
is  registered  imder  the  Investment 
Company  Act? 

We  believe  this  exclusion  is 
appropriate  for  some  foreign  private 
issuers  that  meet  the  definition  of 
"investment  company"  contained  in 
Section  3(a)  of  the  Investment  Company 
Act  but  have  not  registered  with  the 
Commission  under  that  Act.  Both 
foreign  and  domestic  issuers  that  are 
excepted  from  the  definition  of 
"investment  company"  under  the 
Investment  Company  Act,  however, 
would  be  permitted  to  use  the 
exemptions,  so  long  as  reliance  on  the 
exemptions  is  consistent  with  their 
unregistered  status  under  the 
Investment  Company  Act."«  For 
example,  a  foreign  private  issuer  that 
can  offer  its  securities  publicly  in  the 
United  States  in  reliance  on  a  rule,  such 
as  Rule  3a-6  imder  the  Investment 
Company  Act,  or  pursuant  to  an 
individiial  exemptive  order  under  the 
Investment  Company  Act,  may  use  Rule 
801  to  make  a  rights  offering  in  the 
United  States  or  Rule  802  to  make  an 
exchange  offer  or  enter  into  a  business 
combination  in  the  United  States."" 


"See General  Notes  1,  3  and  4  to  proposed 
^les  800-802. 

•"  15  U.S.C.  77k. 

•"  17  CFR  240.12g3-2(b). 

>"  IS  U.S.C.  BOa-1  et  seq.  This  is  similar  to  the 
lb91  proposals. 

>"  15  U.S.G.  B08-7(d).  Section  7(d)  prohibits  a 
i  ireign  investment  company  from  using  U.S, 
frisdictional  means  to  offer  its  securities  publicly. 

to  U.S.  persons,  unless  the  Commission  issues  an 
B^emptive  order  permitting  the  company  to  register 
u  nder  the  Investment  Company  Act.  Id.  A  tender 
c  ffer,  ey:hange  offer,  business  combination,  or 


rights  offering  by  a  foreign  investment  company 
may  constitute  a  public  offering. 

>2'  See  Offshore  Offers  and  Sales,  Securities  Act 
Release  No.  6779  (]une  10, 1988)  (53  FR  22661  (June 
17, 1988)],  at  nn.  73-75  and  accompanying  text: 
Offshore  Offers  and  Sales,  Securities  Act  Release 
No.  6863  (April  24. 1990)  (55  FH  18306  (May  2, 
1990)),  at  nn.  151-53  and  accompanying  text.  A 
closed^end  investment  company  that  is  registered 
under  the  Investment  Company  Act,  however,  like 
other  non-investment  company  issuers,  may  be  able 
to  issue  securities  abroad  without  registering  those 
securities  under  the  Securities  Act.  See  id. 

>"  Issuers  relying  on  section  3(c)(1)  or  3(cK7)  of 
the  Investment  Company  Act  (15  USC  80a-3(c)(l) 
and  15  U.S.C.  80a-3(c)(7))  for  an  exception  from  the 
deffnition  of  "investment  company"  may  not  offer 
securities  publicly  in  the  United  States.  Reliance  on 
Rule  801  or  802  by  these  issuers  thus  would  be 
inconsistent  with  their  unregistered  status  under 
the  Investment  Company  Act. 

'"Rule  3a-6, 17  CFR  270.3a-6.  generally  excepts 
foreign  banks  and  insurance  companies  from  the 
definition  of  "investment  company"  under  the 
Investment  Company  Act.  See  Exception  from  the 
Definition  of  Investment  Company  for  Foreign 
Banks  and  Foreign  Insurance  Companies, 
Investment  Company  Act  Release  No.  18381  (Oct. 
29.  1991)  |56  FR  56294)  (adopting  Rule  3a-6  and 
rescinding  Rule  6c-9  under  the  Investment 
Company  Act).  The  Rule  permits  these  entities  to 
sell  their  securities  publicly  in  the  United  States 
without  first  registering  as  investment  companies. 
Foreign  banks  and  insurance  companies  relying  on 
Rule  3a-6  to  make  a  public  offering  of  their 
securities  in  the  United  States,  as  well  as  certain  of 


Similar  to  Rules  801  and  802,  the  Tier 
I  and  Tier  II  tender  offer  exemptions 
will  not  be  available  if  the  target 
company  is  an  investment  company 
registered  or  required  to  be  registered 
under  the  Investment  Company  Act. 
The  Commission  has  not  received 
requests  for  relief  in  connection  with  a 
tender  offer  for  a  foreign  investment 
company.  To  keep  the  proposed 
exemptions  as  narrow  as  possible  to 
address  conflicts  between  U.S.  and 
foreign  law,  the  tender  offer  exemptions 
would  not  extend  to  tender  offers  for 
foreign  investment  companies. 

Q41.  Should  these  exemptions  be 
available  when  the  target  company  is  a 
foreign  investment  company? 

H.  Determination  of  U.S.  Ownership 

1.  Definition  of  U.S.  Holder 

The  term  U.S.  holder  is  based  on 
shareholder  residence.  The  term  is 
important  under  both  the  Tier  I  and  II 
exranptions.  It  is  also  important  in 
determining  the  availability  of  the 
proposed  Securities  Act  exemptions  for 
cross-border  rights  offerings  and 
exchange  offers  under  Rules  801  and 
802.  Relief  in  each  case  is  conditioned, 
at  least  in  part,  on  the  percentage  of  the 
target  company's  securities  held  by  U.S. 
seciuity  holders  not  exceeding  a 
specified  threshold.'*"  The  calculation 
of  the  target  company's  U.S.  security 
holders  would  be  made  at  the 
commencement  of  the  tender  offer, 
rights  offering  or  exchange  offer.  In  the 
case  of  a  business  combination  such  as 
a  merger  where  the  securities  are  issued 
by  the  acquiring  company,  the 
calculation  will  be  based  on  U.S. 
ownership  of  the  company  to  be 
acquired  at  the  commencement  of  the 
soUcitation  for  the  merger.  In  business 
combinations  such  as  an  amalgamation, 
where  the  securities  are  issued  by  a 
successor  company  to  all  participating 
companies,  the  calculation  would  be 


their  holding  companies  and  finance  subsidiaries 
relying  oh  Rules  3a-l  and  3a-5,  respectively, 
generally  are  required  by  Rule  489  under  the 
Securities  Act  to  file  a  Form  F-N  with  the 
Commission. 

■ "  In  measuring  the  percentage  of  the  class  of 
securities  held  by  U.S.  holders,  securities  of  that 
class  underlying  securities  convertible  into  or 
exchangeable  for  securities  of  such  class  will  be 
included  in  the  calculation.  See  Rule  13d-3(d). 
Securities  represented  by  AORs,  or  other  forms  of 
depositary  receipts,  such  as  Global  Depositary 
Receipts  ("GDRs"),  likewise,  will  be  included.  In 
calculating  the  percentage  of  outstanding  securities 
of  the  class  held  in  the  United  States,  shares 
represented  by  ADRs  will  be  included  in  both  the 
numerator  and  the  denominator,  treating  the 
ordinary  shares  held  in  the  United  States 
(represented  by  ADRs)  and  ordinary  shares  not 
represented  by  ADRs  (wharever  held)  as  a  single 
class,  as  is  currently  the  practice.  American 
Depositary  Receipts,  Exchange  Act  Release  No. 
29226  (May  23,  1991)  (56  FR  24420), 


69152 


Federal  Register /Vol.  63,  No.  240 /Tuesday.  December  15,  1998 /Proposed  Rules 


made  as  if  measured  immediately  after 
completion  of  the  business  combination. 
In  the  latter  situation,  all  participants  in 
the  business  combination  must  be 
foreign  private  issuers. 

The  term  U.S.  holder  was  defined  in 
the  1991  proposals  as  any  person  whose 
address  appears  on  the  records  of  the 
issuer  of  the  subject  securities,  or  of  any 
voting  trustee,  depositary,  share  transfer 
agent,  or  any  person  acting  in  a  similar 
capacity  on  behalf  of  the  issuer  of  the 
subject  securities,  as  being  located  in 
the  United  States,  "i  The  proposed 
definition  of  U.S.  holder  was  derived 
bom  the  definition  of  "foreign  private 
issuer"  under  the  Exchange  Act. '32  The 
definition  of  U.S.  holder  does  not  turn 
on  the  residence  of  the  beneficial  owner 
of  the  seouities,  nor  is  there  a 
requirement  to  identify  beneficial 
owners  in  order  to  determine  their 
residence. 

Q42.  Given  the  potential  significance 
of  U.S.  beneficial  ownership,  we  soUcit 
comments  on  whether  a  beneficial 
holder  test  should  be  included  if  the 
bidder  or  issuer  knows  the  percentage  of 
U.S.  beneficial  owners  or  can  access  that 
information  without  unreasonable  effort 
or  expense.  For  example,  should  an 
issuer  be  required  to  determine  the 
amount  held  by  a  foreign  broker-dealer 
as  nominee  for  U.S.  accounts? 

Several  commenters  asked  us  to 
clarify  the  definition  of  U.S.  holder  with 
respect  to  depositaries  and  ADR  and 
other  depositary  receipt  faciUties.  For 
seciirities  registered  in  the  name  of  a 
nominee  of  a  depositary  maintaining  a 
book  entry  system,  such  as  Cede  &  Co., 
nominee  for  The  Depository  Trust 
Company,  the  issuer  or  third  party  may 
rely  on  how  the  participants'  names 
appear  on  the  records  of  the  depositary. 
TTiis  approach  would  be  consistent  with 
the  determination  of  "record  holder" 
under  Section  12(g)  of  the  Exchange 
Act.  "3  An  ADR,  Global  Depositary 
Receipt  ("GDR")  or  other  depositary 
facihty  likewise  will  not  be  treated  as 
the  record  holder  of  the  ADRs."4  shares 
deposited  in  an  ADR  depositary  will  be 
presumed  to  be  held  solely  by  U.S. 


"'  See  also  the  Foreign  Disclosure  Proposing 
Release,  infra  Note  138,  MJDS,  supra  Note  51.  and 
Cross  Border  RighU  Offer  Release,  supra  Note  20, 
which  used  the  same  definition  of  U.S.  holder. 

'"Rule  3b-»,  17  cm  240.3b-4  (number  of 
shareholders  resident  in  the  United  States 
determined  by  looking  to  how  a  holder's  address 
appears  on  the  records  of  the  issuer  or  depositary). 
See  also  Instruction  A.2.  to  Schedule  14D-1F. 

'"See.  e.g..  Techne  Corp..  SEC  No-Action  Letter 
(Sept.  20,  1988):  CFAC  REMIC  Trust  198»-A.  SEC 
No-Action  Letter  (Mar.  30,  1990).  See  also  Rule 
12g5-l.  17  CFR  240.12g5-l  (treating  all  accounts 
held  by  a  particular  broker-dealer,  bank,  or 
custodian  as  one  record  holder). 

'«Cy.,  Rule  12g5-l(b),  17  CFR  240.12g5-l(b). 


residents  in  determining  the  percentage 
of  shares  held  by  U.S.  security  holders. 
If  the  issuer  receives  information  to  the 
contrary  from  the  depositary,  it  may  rely 
on  that  information  in  calculating  U.S. 
security  holders,  "s 

Q43.  Should  we  treat  all  holders  of 
ADRs  as  U.S.  residents  of  the 
underlying  foreign  securities  only  when 
the  ADR  facihty  is  unsponsored? 

A  number  of  commenters  also 
expressed  concern  as  to  the  tr^tment  of 
bearer  securities  in  determining  U.S. 
ownership.  Since  a  U.S.  residence  will 
not  appear  on  the  records  of  the  issuer 
for  the  holder  of  bearer  securities,  these 
securities  will  not  be  treated  as  being 
held  by  U.S.  residents,  unless  the  offeror 
knows  or  has  reason  ,to  know  that  these 
securities  are  held  by  U.S.  residents. 

2.  Exclusion  of  Foreign  Security  Holders 
Holding  More  Than  10  Percent 

We  are  concerned  that  foreign  private 
issuers  could  have  a  significant  majority 
of  their  shares  held  by  controlling  non- 
U.S.  shareholders.  As  a  result,  U.S. 
holders  could  represent  a  significantly 
greater  percentage  of  the  company's 
non-affihated  pubhc  float.  For  example, 
a  foreign  company  with  an  80  percent 
non-U.S.  shareholder  could  have  up  to 
25  percent  of  its  non-affiliated  public 
float  owned  by  U.S.  holders  and  still 
qualify  under  Rules  801  and  802  if  the 
calculation  were  based  upon  the  total 
amount  of  securities  outstanding.  For 
that  reason,  shares  held  by  non-U.S. 
holders  of  more  that  10  percent  of  the 
class  are  not  included  in  the  calculation 
of  the  U.S.  ownership  percentage.  The 
exclusion  is  limited  to  non-U.S. 
affiliates  to  prevent  reliance  on  the 
exemptive  rules  when  the  company  is 
controlled  by  a  U.S.  holder  with,  for 
example,  80  percent  of  the  shares. 
Q44.  Would  it  be  appropriate  to 
exclude  affihated  shares,  whether  held 
outside  the  United  States  or  in  the 
United  States,  from  both  elements  of  the 
calculation,  thus  focusing  only  on  the 
percent  of  the  company's  total  world- 
wide non-affihated  float  held  in  the 
United  States?  Is  10  percent  the 
appropriate  level  of  ownership  for 
excluding  a  holder's  shares  from  the 
calculation?  Should  shares  held  by  an 
acquiror  or  by  the  issuer's  senior 
management  also  be  excluded?  Are 
foreign  companies  with  significant  U.S. 
ownership  by  affiliates  as  fikely  to 


exclude  U.S.  holders  bom  participation 
in  exchange  and  rights  offerings? 

3.  Determination  of  EligibiUty  by 
Persons  Other  Than  the  Issuer 

The  principal  disadvantage  of  using  a 
U.S.  ownership  threshold  as  a  condition 
for  the  applicabiUty  of  the  Exchange  Act 
tender  offer  exemptions  and  the 
Securities  Act  registration  exemptions 
for  exchange  offers  and  business 
combinations  is  that  it  will  be  difficult 
for  third-party  bidders  to  ascertain 
whether  the  exemption  is  available 
without  information  on  the  subject 
company's  U.S.  ownership.'** 

The  1991  proposals  permitted  a 
bidder  seeking  to  acquire  securities  of  a 
foreign  subject  company  that  is  a 
reporting  company  or  furnishes 
information  to  the  Commission  under 
Rule  12g3-2(b)  to  rely  upon  the 
disclosure  contained  in  the  target 
company's  fifings  regarding  the  extent 
to  which  their  securities  are  held  by 
U.S.  security  holders.  We  proposed  this 
approach  based  on  other  proposed  rules 
that  would  have  required  foreign  private 
issuers  to  disclose  their  U.S.  ownership 
on  an  annual  basis.  "7  Further,  as 
originally  proposed,  if  a  foreign  subject 
company  was  not  a  reporting  company 
under  the  Exchange  Act  and  did  not 
submit  reports  pursuant  to  Rule  12g3- 
2(b).  an  offeror  or  issuer  could  presume 
that  the  U.S.  ownership  did  not  exceed 
the  ceiling  amount,  unless  it  had  actual 
knowledge  to  the  contrary.  Those  rules 
were  never  adopted  and  are  not  being 
reproposed  today. 

Under  the  current  proposals,  a  third- 
party  bidder  in  a  hostile  tender  offer 
will  be  entitled  to  a  presumption  that 
the  percentage  threshold  requirements 
of  the  Tier  I,  Tier  11  and  Rule  802 
exemptions  are  not  exceeded  imless: 

(1)  the  aggregate  trading  volume  of  the 
subject  class  of  securities  on  national 
securities  exchanges  in  the  United 
States,  on  the  Nasdaq  Stock  Market  or 
on  the  OTC  market,  as  reported  to  the 
NASD,  exceeds  10  percent  m  the  case  of 
Tier  I  offers,  40  percent  in  the  case  of 
Tier  II  offers,  or  5  percent  in  the  case  of 
Rule  802,  of  the  worldwide  aggregate 
trading  volume  of  that  class  of  securities 
over  the  12-calendar-month  period  prior 
to  commencement  of  the  offer; 


'"Hostile  bidders  often  will  not  be  in  a  position 
to  obtain  residency  information  from  a  depositary 
transfer  agent,  or  other  persons  acting  on  the 
issuer's  behalf.  We  are  proposing  to  provide  third 
parties  with  certain  presumptions  based  on  trading 
volume  to  address  this  problem.  See  Section  n.H.3. 
below. 


"•Exemptions  for  transactions  like  issuer  tender 
offers  or  rights  offerings  do  not  pose  this  problem. 
An  issuer  can  and  must  examine  Jts  own  records 
and  those  of  transfer  agents  and  depositaries  acting 
on  its  behalf  to  obtain  the  necessary  information 
regarding  U.S.  ownership  of  its  own  securities. 

'"  Proposed  Amendment  to  Regulation  S-K, 
Form  20-F,  Proposed  Form  40-F  and  Rule  12g3- 
2;  Proposed  New  Forms  for  Furnishing  Materials 
Pursuant  to  Rule  12g3-2(b),  Securities  Act  Release 
No.  6898  (June  6.  1991)  (56  FR  27612). 


(: ;  the  most  recent  annual  report  or 
oth  3  r  informational  form  filed  or 
sufak  litted  by  the  issuer  to  securities 
regtiiators  in  its  home  jurisdiction  or 
elsewhere  (including  with  the 
Commission)  indicates  that  U.S. 
holdings  exceed  the  applicable 
threshold;  or  (3)  the  bidder  knows  or 
hag^ason  to  know  from  other  sources 
tha^ithe  level  of  U.S.  ownership  of  the 
subject  class  exceeds  the  thresholds,  ^^a 

Th^$  presiunption  is  not  available  in 
ne^btiated  transactions,  since  the  bidder 
in  ijnegotiated  transaction  would  be 
ablja  to  get  this  information  from  the 
tar^t  company. 

Ab  to  whether  the  foreign  subject 
company  is  a  foreign  private  issuer,  the 
bic  der  could  rely  on  the  exemptions  if 
the  issuer  of  the  subject  securities  files 
rei  lorts  with  the  Commission  under  the 
fonedgn  integrated  disclosure  system  ''^ ' 
or  has  claimed  an  exemption  from 
reporting  under  Exchange  Act  Rule 
12gp-2Cb),  imless  the  bidder  knows  the 
fo^gn  subject  company  is  not  a  foreign 
prii  ate  issuer.  >^  Even  if  the  above 
pre  tumptions  are  not  available,  the 
bi4  ler  may  nevertheless  rely  on  the 
exemption  if  it  can  demonstrate  that 
U.S.  ownership  is  less  than  the  relevant 
shold. 

ubsequent  changes  or  movements  in 
th^  number  of  shares  held  by  U.S. 
se^firity  holders  after  the  offer 
conunences  would  be  irrelevant  to  the 
availability  of  the  exemptions  proposed 
todlay.  hi  addition,  an  issuer  or  a  third- 
p^y  bidder  instituting  a  subsequent 
competing  offer  could  use  the  same 
information  as  to  U.S.  holdings  as  the 
initial  third-party  bidder  or  issuer  to 
calculate  the  percentage  of  securities 
held  by  U.S.  security  holders.  An 
injterim  filing  disclosing  a  disquaUfying 
leViel  of  U.S.  ownership  in  the  United 
States  would  not  disqualify  the  second 
ofi'^r. 

1(^45.  Should  the  presimiption  be 
av^lable  in  negotiated  transactions? 
Should  a  bidder  that  has  entered  into  a 
negotiated  transaction  with  the  issuer 
aJt0r  a  prior  hostile  bidder  has 
cotnmenced  a  tender  offer  be  able  to  use 

M  presumption? 


in  Co8t«Benefit  Analysis 

U.S.  residents  holding  stock  in  foreign 
private  issuers  are  often  excluded  from 
tender  offers  *♦*  and  rights  offerings  for 
the  foreign  private  issuers'  securities 
because  of  conflicts  between  U.S.  and 
foreign  regulation  of  these  offers.  As  a 
result,  U.S.  security  holders  of  foreign 
private  issuers  are  unable  to  benefit 
from  any  premium  offered  in  a  tender 
offer  ^*'  or  are  unable  to  purchase 
additional  seciuities  at  a  discount  in  a 
rights  offering. 

We  know  of  numerous  tender  offers 
that  have  excluded  U.S.  seciirity 
holders.  For  example,  based  on  a 
random  sample  of  31  tender  offers  out 
of  a  total  of  171  tender  offer  or  merger 
proposals  handled  by  the  U.K.  Takeover 
Panel  (the  entity  that  regulates  tender 
offers  in  the  U.K.)  in  1997,  when  the 
U.S.  ownership  of  the  target  was  less 
than  15  percent  (30  offers),  bidders 
excluded  U.S.  security  holders.  When 
the  U.S.  ownership  was  significant, 
such  as  38  percent  (one  offer),  the 
bidder  included  U.S.  security  holders. 
Similarly,  in  rights  offerings,  foreign 
private  issuers  routinely  issue  cash  in 
lieu  of  ri^ts  to  U.S.  security  holders.'*' 

The  proposed  rules  and  rule 
amendments  would  exempt  from  the 
tender  offer  and  registration  rules  cross- 
border  tender  offers,  exchange  offers, 
rights  offerings  and  business 
combinations  when  U.S.  ownership  of 
the  foreign  company  is  not  significant 
(i.e.,  10  percent  for  tender  offers  (the 
"Tier  I  exemption")  and  five  percent  for 
exchange  offers,  ri^ts  offerings  and 
business  combinations).  When  the  U.S. 
ownership  in  the  foreign  company 
exceeds  10  percent,  but  is  not  greater 
than  40  percent,  the  proposal  also 
includes  exemptions  &t)m  certain  of  the 
Commission's  tender  offer  rules  (the 
"Tier  II  exemption"). 

The  purpose  of  these  exemptions  is  to 
faciUtate  including  U.S.  security  holders 
of  foreign  companies  in  these  tjrpes  of 
transactions  by  removing  regulatory 
barriers.  The  proposed  rules  and  rule 
amendments  are  intended  to  reduce  the 
registration  requirements  of  cross-border 


fe 


■IfU.S.  ownership  of  more  than  5  percent  U 

re^rted  in  public  filings  with  the  CommiMin,  «uch 

as  Schedule  13G,  we  would  take  the  positio  that  the 

ider  has  reason  to  know  the  level  of  U.S. 

nership  exceeds  S  penxnt. 

^•This  includes  Form  20-F  and  6-IC  which  are 
m  iilable  only  to  foreign  private  issuers.  Conversely, 
if  ^foreign  issuer  is  reporting  on  the  Commission's 
k  itns  for  domestic  issuers,  the  bidder  would  have 
n  iL>n  to  believe  it  is  not  a  foreign  private  issuer. 

4*0  See  General  Instruction  LA.5  to  Schedule 
1  \h-\f.  17  CFR  240.14d-102. 


»*>  The  term  "tender  offer"  includes  both  cash 
tender  offers  and  exchange  offers.  The  term 
"exchange  offer"  means  a  tender  offer  where 
securities  are  being  issued  as  consideration. 

"2  See  supra.  Note  24. 

>*>  Investors  holding  ADRs  through  Bank  of  New 
YOrk  received  cash  in  lieu  of  righu  in  29  of  the  37 
rights  offerings  from  1994  to  1996.  Investors 
holding  ADRs  through  Morgan  Guaranty  Trust 
Company  of  New  York  also  were  frequently  cashed 
out  in  rights  offerings.  In  1996.  these  investors 
received  cash  in  lieu  of  rights  in  23  of  the  24  rights 
offers.  In  four  of  such  cases,  however,  the  proceeds 
were  too  small  to  distribute.  Of  the  23.  six  of  the 
offers  permitted  qualified  institutional  buyers  to 
participate  in  the  rights  offerings. 


transactions.  We  expect  the  exemptions 
to  reduce  the  costs  and  burdens  of 
extending  these  types  of  offers  to  U.S. 
security  holders.  U.S.  security  holders 
of  foreign  companies  will  benefit  by 
being  able  to  participate  in  these  types 
of  transactions. 

Entities  relying  on  the  Tier  I 
exemption  would  benefit  from  the 
proposed  rules  because  they  would  not 
need  to  comply  with  the  procedural  and 
filing  requirements  of  the  tender  offer 
rules.  Specifically,  an  acquiror  would 
not  need  to  file  Schedules  13E-4  or 
14D-1.  In  Ueu  of  these  forms,  an 
acquiror  would  submit  to  the 
Commission  Form  CB.  which  is 
significantly  less  burdensome.'**  Also,  a 
non-U.S.  acquiror  would  file  a  Form  F- 
X  contemporaneously  with  the  Form 

CB.'« 

Similarly,  entities  relying  on  Rules 
8D1  or  802  in  connection  with  a  rights 
offer  or  exchange  offer  would  benefit 
from  the  proposed  rules  because  they 
would  not  need  to  comply  with  the 
registration  requirements  of  the  federal 
securities  laws.  Specifically,  an  issuer 
would  not  need  to  file  the  registration 
forms,  including  Forms  S-1,  S-2,  S-3, 
S-4.  F-1,  F-2.  F-3  and  F-4.  Instead  of 
these  forms,  an  issuer  would  submit  to 
the  Commission  Form  CB  and  Form  F- 
X  (if  the  issuer  is  a  non-U.S.  entity), 
which,  as  discussed  above,  are 
siraiificantly  less  burdensome. 

Entities  relying  on  the  Tier  I  and  Tier 
II  exemptions  would  also  benefit  frt>m 
the  proposals  because  they  would  not 
need  to  comply  with  all  of  the 
procedural  requirements  of  the 
Commission's  tender  offer  rules.'**  For 
example,  in  the  Tier  I  exemption,  an 
acquiror  would  be  exempt  from  all  of 
the  procedural  requirements  of  the  U.S. 
tender  offer  rules  including  those 
relating  to  the  duration  of  the  offer  and 
withdrawal  rights. 

In  the  Tier  fl  exemption,  an  acquiror 
would  receive  certain  limited  relief  bom 
the  Commission's  tender  offer  rules, 
including  withdrawal  rights.  The  Tier  D 
exemption  provides  reUef  from  the  U.S. 
tender  offer  rules  that  are  common 
impediments  to  extending  offera  to  U.S. 
security  holders.  However,  an  acquiror 
relying  on  the  Tier  n  exemption  would 
have  to  comply  with  the  remaining 
tender  offer  provisions.  These 
provisions  include,  among  others,  the 
following:  (1)  Keeping  the  offer  open  20 


>*«  See  Section  V..  infra,  for  a  description  of  the 
FormCB. 

>"  Form  F-X  is  used  by  certain  non-U.S.  entities 
to  appoint  an  agent  for  service  of  process  in  the 
United  Sutes. 

<*•  We  cannot  quantify  the  cost  savings  that 
would  result  from  not  imposing  the  Commissioa's 
procedural  requirements. 
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business  days;  (2)  filing  a  Schedule 
13E-4  or  14D-1,  as  applicable;  (3) 
disseminating  the  offering  documents; 
and  (4)  offering  withdrawal  rights  until 
the  offer  goes  wholly  unconditional. 
Although  complying  with  these 
additional  requirements  may  impose 
additional  costs  to  cross-border  tender 
offers,  compliance  would  still  be  less 
burdensome  than  satisfying  all  the  U.S. 
tender  offer  requirements.  Because  each 
foreign  country's  laws  are  different,  we 
do  not  know  the  extent  to  which  these 
additional  requirements  may  conflict 
with  foreign  law.  Thus  we  are  unable  to 
estimate  the  incremental  cost,  if  any.  of 
complying  with  these  requirements. 
No  specific  data  was  provided  in 
response  to  the  Commission's  original 
request  in  1991  regarding  the  costs  and 
benefits  associated  with  the  proposed 
amendments.  We  have  information 
-regarding  several  transactions  that  have 
excluded  U.S.  security  holders.  But 
since  offerors  do  not  file  documents 
with  the  Commission  when  U.S. 
security  holders  are  excluded,  we  do  not 
have  access  to  comprehensive  data  on 
the  number  of  cross-border  transactions 
that  have  excluded  U.S.  security 
holders.  Further,  if  the  transaction  is  a 
tender  offer  for  securities  that  are  not 
registered  under  Section  12  of  the 
Exchange  Act,  and  is  subject  only  to 
Regulation  14E,  there  is  no  filing 
obligation.  Therefore,  we  are  unable  to 
estimate  the  number  of  entities  that  will 
take  advantage  of  the  proposed 
exemptions.  While  we  are  unable  to 
determine  how  many  U.S.  security 
holders  will  benefit  fi-om  the  proposed 
rules  by  being  able  to  participate  in 
cross-border  tender,  exchange  and  rights 
offerings,  we  befieve  that  the  proposed 
rules  will  benefit  U.S.  security  holders 
by  removing  regulatory  burdens  to 
including  U.S.  security  holders  in  these 
types  of  offers.  To  evaluate  hilly  the 
benefits  and  costs  associated  with  the 
proposed  adoption  of  new  Securities 
Act  Rules  801  and  802,  and  Form  CB, 
Trust  Indenture  Act  Rule  4d-10, 
revisions  to  Securities  Act  Rule  144  and 
Form  F-X,  and  revisions  Exchange  Act 
Rules  lOb-13. 13e-4, 14d-l.  14e-l  and 
14e-2.  and  Rule  30-1  of  the 
Commission's  Rules  of  Practice  and 
Investigation,  we  request  commenters  to 
provide  views  and  data  as  to  the  costs 
and  benefits  associated  with  these 
proposals.  Specifically,  we  request  data 
as  to  the  number  of  entities  who  have 
excluded  U.S.  security  holders  due  to 
conflicts  between  the  U.S.  and  foreign 
regulation  and  how  many  entities  would 
be  eligible  to  take  advantage  of  the 
exemptions.  We  ask  that  foreign 
regulators,  foreign  private  issuers,  their 


coimsel  and  auditors  provide  views  and 
data  as  to  the  costs  and  benefits 
associated  with  multijurisdictional 
tender  offers  under  current  law  as 
compared  to  the  costs  and  benefits 
imder  the  proposed  system. 

Section  23(a)  of  the  Exchange  Act  »*' 
requires  us.  in  adopting  rules  under  the 
Exchange  Act.  to  consider  the  impact 
any  rule  would  have  on  competition. 
We  can  not  adopt  any  rule  that  would 
impose  a  burden  on  competition  not 
necessary  or  appropriate  in  the  public 
interest.  Our  preliminary  view  is  that 
the  proposed  rules  for  cross-border 
rights  offerings,  exchange  offers,  and 
tender  offers  would  not  have  any 
anticompetitive  effects.  In  fact,  we 
believe  the  proposed  rules  will  facilitate 
a  variety  of  cross  border  transactions, 
thereby  enhancing  the  efficiency  of 
global  competition  for  capital.  We  seek 
information  on  the  impact  of  increased 
competition  for  capital  for  domestic 
companies  as  a  reisuh  of  an  increase  in 
securities  offered  into  the  United  States 
by  foreign  companies.  Also,  to  what 
extent  would  the  benefit  to  U.S. 
investors  offset  the  cost  of  any  such 
increased  competition  for  capital?  We 
request  comment  on  whether  the 
proposals,  if  adopted,  would  have  an 
adverse  effect  on  competition  or  would 
impose  a  burden  on  competition  that  is 
neither  necessary  nor  appropriate  in 
furthering  the  purposes  of  the  Exchange 
Act. 

IV.  Summary  of  Initial  Regulatory 
Flexibility  Analysis 

We  have  prepared  an  Initial 
Regulatory  Flexibility  Analysis 
("IRFA")  in  accordance  with  5  U.S.C. 
603  regarding  the  proposed  rules.  The 
IRFA  notes  that  the  proposed  rules  are 
intended  primarily  to  facilitate  tender 
and  rights  offerings  for  securities  of 
foreign  private  issuers  held  by  U.S. 
residents.  The  resulting  reduction  in  the 
expense,  time  and  effort  of  making  such 
offerings  will  benefit  U.S.  security 
holders.  These  persons  normally  are 
excluded  &t)m  such  offerings.  Entities 
that  wish  to  extend  these  offers  to  U.S. 
security  holders  will  also  benefit.  The 
IRFA  discusses  several  alternatives  to 
the  proposed  rules  that  we  preliminary 
considered,  including  permitting 
registration  of  securities  issued  in  rights 
offerings  and  exchange  offers  to  be 
based  on  home  country  dociunents. 
However,  as  a  prefiminary  matter,  we 
believe  that  there  is  no  less  restrictive 
alternative  to  the  proposed  rule 
amendments  that  would  serve  the 
purpose  of  the  tender  offer  and 
registration  requirements  of  the  federal 


securities  laws.  We  did  not  identify 
alternatives  to  the  proposed  rules  that 
are  consistent  with  their  objectives  and 
our  statutory  authority.  The  proposed 
rules  would  not  duplicate  or  conflict 
with  any  existing  federal  rule 
provisions. 

The  proposed  rules  are  limited  to 
tender  offers  and  exchange  offers  for  the 
securities  of  foreign  private  issuers.  But 
both  foreign  and  domestic  bidders, 
whatever  their  size,  are  eligible  to  use 
these  exemptions.  Only  foreign  private 
issuers  are  eligible  to  use  the  exemption 
for  rights  offerings.  Small  entities  could 
rely  on  the  proposed  tender  and 
exchange  offer  exemptions  on  the  same 
basis  as  larger  entities,  provided  that 
they  meet  the  conditions  for  relying  on 
them. 

We  know  of  approximately  1.100 
Exchange  Act  reporting  companies,  that 
are  not  investment  companies,  that 
currently  satisfy  the  definition  of  "small 
business"  under  Rule  0-10.  There  are 
approximately  400  investment 
companies  that  satisfy  the  "small 
business"  definition.  We  have  no  data  to 
determine  how  many  reporting  or  non- 
reporting  small  businesses  may  actually 
rely  on  the  proposed  rules,  or  may 
otherwise  be  impacted  by  the  rule 
proposals.  However,  we  believe  that  the 
proposed  amendments  will  result  in  a 
substantial  savings  to  entities  (both 
small  and  large)  that  qualify  for  the 
exemptions.  Quahfying  entities  will  not 
have  to  comply  with  the  tender  offer 
and  registration  requirements  of  the  U.S. 
seciuities  laws. 

The  IRFA  notes  that  the  proposed 
amendments  would  eliminate  certain 
existing  reporting  requirements  for 
entities  conducting  an  exempt  tender  or 
exchange  offer.  Specifically,  an  acquiror 
would  not  need  to  file  Schedules  13E- 
4  or  14D-1.  Further,  in  a  rights  or 
exchange  offer,  an  acquiror  would  not 
need  to  register  the  securities  being 
issued.  In  place  of  these  filing 
obhgations,  an  acquiror  relying  on  the 
proposed  exemptions  would  submit, 
rather  than  file.  Form  CB.  Form  CB  is 
merely  a  cover  sheet  that  incorporates 
the  offering  documents  sent  to  security 
holders  pursuant  to  the  requirements  of 
the  country  in  which  the  issuer  is 
incorporated.  Also,  a  non-U.S.  acquiror 
would  file  a  Form  F-X 
contemporaneously  with  the  Form 
CB.»*8  We  believe  Form  CB  and  Form 
F-X  are  significantly  less  burdensome  to 
prepare  than  the  current  reporting 
requirements  for  tender  and  exchange 
offers.  In  addition,  we  believe  it  takes  a 


'15  U.S.C  78w(a)(2J. 


'•"Fonn  F-X  is  used  by  certain  non-U.S.  entities 
to  appoint  an  agent  for  service  of  process  in  the 
United  States. 


lefter  degree  of  professional  skill, 
iniiuding  that  of  securities  lawyers  and 
acooiintants,  to  prepare  a  Form  CB  and 
Fotm  F-X  than  to  prepare  a  Schedule 
lit-4, 14D-1  or  a  registration 
statement.  In  some  cases,  the 
professional  skills  required  would 
include  the  ability  to  translate  from  a 
foreign  language  into  English.  We 
estimate  that  Form  CB  and  Form  F-X 
wfi^ld  take  substantially  less  time  to 
ipare  than  Schedule  14D-1,  Schedule 
,  or  Forms  S-1,  S-2,  S-3,  S-4.  F- 
-2,  F-3  and  F-4.^« 
e  encourage  written  comments  on 
ahy  aspect  of  the  IRFA.  We  will 
consider  any  comments  in  preparing  the 
FiAal  Regulatory  Flexibility  Analysis  if 
the  proposed  amendments  are  adopted. 
To  obtain  a  copy  of  the  IRFA,  you  may 
contact  Laurie  L.  Green  or  Christina 
Chalk,  in  the  OfGce  of  Mergers  and 
Acquisitions,  Division  of  Corporation 
Finance,  Securities  and  Exchange 
Qynmission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  at  (202)  942- 
2^0. 

or  purposes  of  the  Small  Business 

atory  Enforcement  Fairness  Act  of 
6,  we  are  also  requesting  information 
;arding  the  potential  impact  of  the 
posed  rule  on  the  economy  on  an 
lual  basis.  Commenters  should 
vide  empirical  data  to  support  their 

0WS. 

Paperwork  Reduction  Act 

ime  provisions  of  the  proposed  rules 
rule  amendments  contain 
Uection  of  information" 
juirements  within  the  meaning  of  the 
perwork  Reduction  Act  of  1995  (the 
ct")  (44  U.S.C.  3501  et  seq.).  We  have 
imitted  our  proposed  revisions  to  the 
brmation  collections  required  by 
thjese  provisions  to  the  OfBce  of 
Nfenagement  and  Budget  ("OMB")  for 
ew  in  accordance  with  44  U.S.C. 
07(a)  and  5  CFR  1320.11.  The  title  for 
collection  of  information  is  "Form 
and  revised  "Form  F-X". 
The  proposed  rules  and  rule 
lendments  would  exempt  from  the 
t^kider  offer  and  registration  rules  cross- 
bdrder  tender  offers,  exchange  offers, 
iji^ts  offerings  and  business 
q^binations  when  U.S.  ownership  of 
~  e  foreign  company  is  not  significant, 
e  purpose  of  these  exemptions  is  to 

tate  including  U.S.  security  holders 
foreign  companies  in  these  types  of 
ictions.  llie  proposed  rules  and 

Sle  amendments  are  intended  to  reduce 
e  regulations  applicable  to  some  cross- 
ijtbrder  transactions  and  therefore,  are 
( i:  qpected  to  reduce  the  existing 
I  v  >llection  of  information  requirements. 


>«*  See  Section  V,  infta. 


The  proposed  amendments  would 
eliminate  certain  existing  reporting 
requirements  for  entities,  including 
small  entities,  conducting  an  exempt 
tender  or  exchange  offer.  Specifically, 
an  acquiror  would  not  need  to  comply 
with  Schedules  13E-4  or  14I>-1. 
Further,  in  an  exchange  or  rights  offer, 
an  acquiror  would  not  need  to  file  a 
registration  statement  registering  the 
seciirities  being  issued. 

Proposed  Rule  14d-l(c)(2)(i)  requires 
bidders  to  disseminate  any 
informational  documents  to  U.S. 
holders  in  English.  This  may  require 
some  bidders  to  translate  documents 
and  thus  imposes  a  burden. 

Proposed  Rules  801(c)(4)(i)  and 
802(c)(3)(i)  imder  the  Securities  Act  and 
Rules  13e-4(h)(8)(2)(i),  14d-l(c)(2)(i) 
and  14e-2(d)(l)  require  that  an  entity 
conducting  an  exempt  tender  or  rights 
offer  in  connection  with  a  cross-border 
transaction  pursuant  to  the  proposed 
exemptions  file  Form  CB.  The  collection 
of  information  would  be  necessary  so 
that  we  can  determine  whether  the 
transaction  meets  the  eligibiUty 
requirements  of  the  proposed  exemptive 
rules.  We  also  have  to  collect 
information  to  ensure  that  information 
about  the  transaction  would  be  publicly 
available.  Security  holders  would  thus 
have  the  opportunity  to  make  informed 
investment  decisions,  particularly  since 
the  transactions  relate  to  potential 
changes  in  control. 

Form  CB  is  a  cover  sheet  that 
incorporates  the  offering  documents 
sent  to  security  holders  pursuant  to  the 
requirements  of  the  country  in  which 
the  issuer  is  incorporated.  Form  CB  also 
requires  disclosure  of  the  identity  of  the 
entity  conducting  the  tender  or  rights 
offer.  Form  CB  must  be  submitted  to  the 
Commission  on  the  business  day 
following  the  date  the  offering 
documents  are  sent  to  security  holders 
in  the  home  jurisdiction. 

Proposed  Form  CB  also  requires  that 
a  non-U.S.  entity  must  file  a  consent  to 
service  of  process  on  Form  F-X.  Form 
F-X  is  used  by  certain  non-U.S.  entities 
to  appoint  an  agent  for  service  of 
process  in  the  United  States.  The 
proposed  revisions  to  Form  F-X  would 
add  non-U.S.  entities  submitting  a  Form 
CB  to  the  list  of  entities  currently 
required  to  file  Form  F-X.  This 
collection  of  information  is  necessary  to 
provide  investors  with  information 
concerning  the  U.S.  person  designated 
as  agent  for  service  of  process. 

For  the  tender  and  exchange  offer 
exemptions,  domestic  and  foreign 
entities  wishing  to  engage  in  cross- 
border  transactions  will  likely  be  the 
respondents  to  the  collection  of 
information  requirement.  Also,  the 


company  that  is  the  target  of  the  tender 
offer  will  be  required  to  respond  to  the 
collection  of  information  requirements. 
With  respect  to  rights  offerings,  the 
likely  respondents  would  be  foreign 
private  issuers  conducting  rights 
offerings.  We  have  no  data  to  help  us 
determine  how  many  entities  may 
actually  rely  on  the  proposed 
exemptions,  since  relying  on  the 
exemptions  is  voluntary.  We  estimate 
that  824  Forms  CB  would  be  filed  each 
year  if  the  proposals  were  adopted.^*" 
We  estimate  that  it  would  impose  an 
estimated  burden  of  2  hours  <'*  for  a 
total  burden  of  1648  hours.  We  estimate 
that  half  of  the  entities  submitting  Form 
CB  would  be  foreign  entities  that  would 
be  required  to  file  Forms  F-X  (412)  each 
year  if  the  proposals  were  adopted. 
Form  F-X  currently  is  estimated  to 
impose  an  estimated  burden  of  2  hours 
for  a  total  burden  of  824  hours. 

The  Commission  believes  that  Forms 
CB  and  F-X  would  be  significantly  less 
burdensome  to  prepare  than  the  current 
reporting  requirements  for  tender  and 
exchange  offers.  As  discussed  above,  it 
is  estimated  that  Forms  CB  and  F-X 
would  impose  an  estimated  burden  of 
two  hours  per  Form.  This  contrasts  with 
Schedule  14D-1  which  has  an  estimated 
burden  of  354  hours  per  form.  Schedule 
13E-4  which  has  an  estimated  burdmi  of 
burden  of  232  hours  per  form,  and 
Forms  S-1,  S-2,  S-3,  S-4.  F-1,  F-2,  F- 
3  and  F-4  which  have  an  estimated 
burden  of  1,239,  470,  397. 1,233. 1.868, 
1,397, 166,  and  1,308  hours  per  form, 
respectively. 

A  bidder  or  issuer  must  respond  to 
the  described  information  collections  in 
order  to  rely  on  the  proposed 
exemptions.  The  information  will  not  be 
kept  confidential.  Unless  a  currently 
valid  OMB  control  number  is  displayed, 
an  agency  may  not  sponsor,  conduct  or 
require  response  to  an  information 
collection. 

In  accordance  with  44  U.S.C. 
3506(c)(2)(B),  we  solicit  comments  on 
the  following: 

(1)  Whether  the  proposed  collection 
of  information  is  necessary  for  the 
proper  performance  of  the  functions  of 
the  agency,  including  whether  the 
information  shall  have  practical  utility: 


'»In  1997  there  were  1,648  cross-border  merger* 
and  acquisitions.  See  lupra.  Note  23.  We  assume 
half  those  transactions  would  be  eligible  for  the  Tier 
I  exemption  and/or  Rules  801  and  802  if  extended 
to  U.S.  holders.  Based  on  these  assumptions,  we 
estimate  that  Form  CB  will  be  Tiled  824  time*. 

>>>  Since  Form  CB  is  substantially  similar  to 
Schedules  14I>-1F  and  13E-4F  (the  forms 
prescribed  under  the  MJDSJ,  the  estimated  burden 
hours  is  the  same  as  the  amount  determined  for 
those  forms.  This  calculation  does  not  include  the 
potential  time  needed  to  translate  the  docummit 
into  English. 
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(2)  On  the  accuracy  of  the 
Commission's  estimate  of  the  burden  of 
the  proposed  collection  of  information; 

(3)  On  the  quality,  utility  and  clarity 
^  ofthe  information  to  be  collected;  and 

(4)  whether  the  burden  of  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology, 
may  be  minimized. 

If  you  would  like  to  submit  comments 
on  the  collection  of  information 
requirements,  please  direct  them  to  the 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  the 
Securities  and  Exchange  Commission, 
Office  of  hiformation  and  Regulatory 
Affairs,  Washington,  DC  20503,  with 
reference  to  File  No.  S7-29-98.  The 
0MB  must  make  a  decision  concerning 
the  collection  of  information  between  30 
and  60  days  after  publication,  so  a 
comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication. 

VI.  Request  for  Comments 

ff  you  would  hke  to  submit  written 
comments  on  the  proposals,  to  suggest 
additional  changes,  or  to  submit 
comments  on  other  matters  that  might 
have  an  impact  on  the  proposals,  we 
encourage  you  to  do  so.  Besides  the 
specific  questions  we  asked  in  this 
release,  we  also  solicit  comments  on  the 
usefulness  of  the  proposals  to  foreign 
private  issuers,  foreign  private  issuers 
who  are  reporting  companies  with  the 
Commission,  registrants  and  the 
marketplace  at  large.  We  also  encourage 
the  submission  of  written  comments  on 
any  aspect  ofthe  initial  regulatory 
flexibility  analysis.  We  will  consider 
any  written  comments  we  receive  in 
preparing  the  final  regulatory  flexibility 
analysis  if  the  proposed  rules  are 
adopted. 

We  believe  that  the  proposals,  if 
adopted,  would  promote  efficiency, 
competition,  and  capital  formation. 
However,  we  solicit  comments  on 
whether  the  proposals  would  promote 
efficiency,  competition,  and  capital 
formation. 

Please  send  three  copies  of  your 
comments  to  Jonathan  G.  Katz, 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  You  may  also 
submit  your  comments  electronically  at 
the  followring  E-mail  address:  rule- 
comments@sec.gov.  All  comment  letters 
should  refer  to  File  No.  S7-29-98;  this 
file  number  should  be  included  in  the 
subject  line  if  E-mail  is  used.  Comment 
letters  can  be  inspected  and  copied  in 
the  public  reference  room  at  450  Fifth 
Street,  NW,  Washington,  DC.  We  will 


post  electronically  submitted  comments 
on  our  Internet  Web  site  (http:// 
www.sec.gov). 

Vn.  Statutory  Basis  of  Proposals 

We  are  proposing  these  revisions 
pursuant  to  Sections  3(b),  7,  8, 10. 19 
and  28  ofthe  Seciuities  Act,  Sections 
12, 13, 14.  23  and  36  ofthe  Exchange 
Act,  and  Section  304  ofthe  Trust 
Indenture  Act. 

List  of  Subjects 

17  CFR  Part  200 

Authority  delegations  (Government 
agencies). 

17  CFR  Parts  230,  239.  240,  249,  and 
260 

Reporting  and  recordkeeping 
requirements.  Securities. 

Text  of  Proposals 

In  accordance  with  the  foregoing,  we 
are  proposing  to  amend  Title  17, 
Chapter  II  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  200— ORGANIZATION; 
CONDUCT  AND  ETHICS;  AND 
INFORMATION  AND  REQUESTS 

1.  The  authority  citation  for  Part  200 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77s.  78d-l,  78d-2, 
78w,  78/y(d),  78inni,  79t,  77sss,  80a-37,  SOb- 
11,  unless  otherwise  noted. 

***** 

2.  By  amending  §  200.30-1  by  adding 
paragraph  (e)(16)  to  read  as  follows: 

§  200.30-1    Delegation  of  authority  to 
Director  of  DivisJon  of  Corporation  Finance. 

***** 
(e)  *  *  * 

(16)  To  grant  exemptions  fi-om: 
(i)  Tender  offer  provisions  of  Sections 
13(e)  and  14(d)(1)  through  14(d)(7)  of 
the  Exchange  Act  (15  U.S.C.  78m(e)  and 
78n(d)(l)  through  78n(d){7)),  Rule  13e- 
3  (§240.13e-3  of  this  chapter)  and  Rule 
13e-4  (§240.13e-4  of  this  chapter), 
RegulaUon  14D  (§§240.14d-l  through 
240.14d-10  of  this  chapter)  and 
Schedules  13E-3, 13E-4,  14D-1, 14I>-9 
(§§240.13e-100,  240.13e-101,  240.14d- 
100  and  240.14d-101  of  this  chapter) 
thereunder,  pursuant  to  Sections 
14(d)(5)  and  14(d)(8)(C)  ofthe  Exchange 
Act  (15  U.S.C.  78n(d)(5)  and 
78(d)(8)(C)),  and  Rule  14d-10(e) 
(§  240.14d-10(e)  of  this  chapter);  and 

(ii)  The  tender  offer  provisions  of  Rule 
14e-l  and  14e-2  of  Regulation  14E 
(§240.14e-l  and  240.14e-2  of  this 
chapter)  pursuant  to  Section  36(a)  ofthe 
Exchange  Act  (15  U.S.C.  78mm(a)). 


3.  By  amending  §  200.30-3  to  add 
paragraph  (a)(65)  to  read  as  follows: 


§200.30-3    Delegation  of  authority  to 
Director  of  Division  of  Marfcat  Regulation. 
***** 

(a)*  *  * 

(65)  Piusuant  to  Section  36(a)  ofthe 
Act.  15  U.S.C.  78mm(a),  to  grant 
exemptions  firom  the  tender  offer 
provisions  of  Rule  14e-l  of  Regulation 
14E  (§240.14e-l  of  this  chapter). 
*        *        *        »        * 

PART  230-OENERAL  RULES  AND 
REGULATIONS.  SECURITIES  ACT  OF 
1933 

4.  The  authority  citation  for  Part  230 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77b,  77f,  77g,  77h,  77i. 
77r,  77s,  77SSS,  78c,  78d.  78/,  78ra,  78n,  78o, 
78w,  78/y(d),  79t,  80a-8,  80a-24,  80a-28,  80- 
29,  80a-30,  and  80a-37,  unless  otherwise 
noted. 
***** 

5.  By  amending  §  230.144  to  add 
paragraphs  (a)(3)(vi)  and  (vii)  to  read  as 
follows: 

§  230.144    Persons  deemed  not  to  be 
engaged  In  a  distribution  and  therefore  not 
underwriters. 

***** 

(a)  *   *  • 

(3)*   *  * 

(vi)  Securities  acquired  in  a 
transaction  made  in  compliance  with 
§230.801;  or 

(vii)  Securities  acquired  in  a 
transaction  made  in  compliance  with 
§  230.802  if  the  securities  that  are 
tendered  or  surrendered  in  the  §  230.802 
transaction  are  "restricted  securities" 
within  the  meaning  of  this 
§  230.144(a)(3). 
***** 

6.  By  adding  §§  230.800  through 
230.802  and  an  undesignated  center 
heading  to  read  as  follows: 

Exemptions  for  Cross-Border  Rights 
Offerings,  Exchange  Offerings,  and 
Business  Combinations 

General  notes  to  §§230.800. 230.801  and 
230.802 

1.  Sections  230.801  and  230.802  relate  only 
to  the  applicability  ofthe  Act  (15  U.S.C.  77e) 
and  not  to  the  applicability  of  the  anti-fraud, 
civil  liability  or  other  provisions  ofthe 
federal  securities  laws. 

2.  The  exemptions  provided  by  §  230.801 
and  §  230.802  are  not  available  for  any 
securities  transaction  or  series  of  transactions 
that  technically  complies  with  §  230.801  and 
§  230.802  but  are  part  of  a  plan  or  scheme  to 
evade  the  registration  provisions  of  the  Act. 
In  those  cases,  the  issuer  must  register  the 
offer  and  sale  of  the  securities. 

3.  An  issuer  who  relies  on  §  230.801  or  an 
offeror  who  relies  on  §  230.802  must  still 
comply  with  the  securities  registration  or 
broker-dealer  registration  requirements  of  the 
Seciu-ities  Exchange  Act  of  1934  (15  U.S.C. 
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TUet  seq.)  and  any  other  applicable 
p  <  ivisions  of  the  federal  securities  laws. 
I.  An  issuer  who  relies  on  §  230.801  or  an 
Bror  who  relies  on  §  230.802  must  still 
cit^ply  with  any  applicable  state  laws 
n  ^ting  to  the  offer  and  sale  of  securities. 

Attempted  compliance  with  §  230.801  or 
§{330.802  does  not  act  as  an  exclusive 

Action;  an  issuer  making  an  offer  or  sale  of 
sMurities  in  reliance  on  §  230.801  or 
§'230.802  may  also  rely  on  any  other 

licable  exemption  from  the  registration 
uirements  of  the  Act. 
i.  Section  230.801  and  §  230.802  provide 
imptions  only  for  the  issuer  of  the 
unties  and  not  for  any  affiliate  of  that 
issuer  or  for  any  other  person  for  resales  of 
t)ie  issuer's  securities.  These  sections  provide 
e^mptions  only  for  the  transaction  in  which 
tiito  issuer  or  other  person  offers  or  sells  the 
steurities,  not  for  the  securities  themselves. 
S  c  curities  acquired  in  a  §  230.801  or 
S  :  :30.802  transaction  may  be  resold  in  the 

I  li  lited  States  only  if  they  are  registered 
V I  ider  the  Act  or  an  exemption  from 

r !  {istiation  is  available. 

7.  Section  230.801  does  not  apply  to  a 

1 1|  ;hts  offering  by  an  investment  company 
1 9  jistered  or  required  to  be  registered  under 
t » Investment  Company  Act  of  1940  (IS 

I I  S.C  80a-l  et  seq.].  Section  230.802  does 
I  <  It  apply  to  exchange  offers  or  business 

( c  mbinations  by  an  investment  company 
I B  ^stered  or  required  to  be  registered  under 
t  a  e  Investment  Company  Act  of  1940  (IS 
lFS.C80a-lefseq.). 

8.  Unregistered  offers  and  sales  made 
( n  itside  the  United  States  will  not  affect 

( i  intemporaneous  offers  and  sales  made  in 
(ompliance  with  §230.801  or  §  230.802.  A 
1  r  msaction  that  coOiplies  with  §  230.801  or 
1 1 230.802  will  not  be  integrated  with 

I  il  fierings  exempt  under  other  provisions  of 

I I  e  Act,  even  if  both  transactions  occur  at  the 
',  i  ime  time. 

9.  Securities  acquired  in  a  rights  offering 
1  ibder  §  230.801  are  "restricted  seciuities" 

;  <<ithin  the  meaning  of  §  230.144(a)(3).  If  the 
I  i^urities  that  are  the  subject  of  the  exchange 

"er  or  business  combination  are  restricted 
ities,  securities  issued  in  a  transaction 

der  §  230.802  are  also  restricted  securities. 


IJOO    Definitions  for  §§230.800. 
IJ01  and  230 J02. 

The  following  definitions  apply  in 
j|§  230.800,  230.801  and  230.802. 
n  Business  combination.  Business 
!3pmbination  means  a  statutory 
jtnalgamation,  merger,  arrangement  or 
]  iher  reorganization  requiring  the  vote 
Q  f  shareholders  of  one  or  more  of  the 
[  articipating  companies.  It  also  includes 

statutory  short  form  merger  that  does 
[  ot  require  a  vote  of  shareholders. 

Commencement.  Commencement 
I  leans  the  same  as  in  §  240.14d-2(a)  of 
I  lis  chapter. 

Equity  security.  Equily  security  means 
I  le  same  as  in  §  240.3all-l  of  this 
( hapter,  but  does  not  include: 

(1)  Any  debt  seciuity  that  is 
<  onvertible  into  an  equity  security,  with 
( ir  without  consideration;  or 


(2)  Any  debt  security  that  includes  a 
warrant  or  right  to  subscribe  to  or 
purchase  an  equity  security;  or 

(3)  Any  such  warrant  or  right;  or 

(4)  Any  put,  call,  straddle,  or  other 
option  or  privilege  that  gives  4he  holder 
the  option  of  buying  or  selling  a  seciuity 
but  does  not  require  the  holder  to  do  so. 

Exchange  offer.  Exchange  offer  means 
a  tender  offer  in  which  securities  are 
issued  as  consideration. 

Foreign  private  issuer.  Foreign 
private  issuer  means  the  same  as  in 
§  230.405  of  Regulation  C. 

Foreign  tai;get  company.  Foreign 
target  company  means  any  foreign 
private  issuer  whose  secimties  £ire  the 
subject  of  the  exchange  offer  or  business 
combination. 

Home  jurisdiction.  Home  jurisdiction  ' 
means  both  the  jiuisdiction  of  the 
issuer's  incorporation,  organization  or 
chartering  and  the  principal  foreign 
market  where  the  foreign  private 
issuer's  securities  are  listed  or  quoted. 

Ri^ts  ofliBring.  Rights  offering  means 
offers  and  sales  for  cash  of  equity 
securities  where: 

(1)  Tlie  issuer  grants  the  existing 
security  holders  of  a  particular  class  of 
equity  securities  (including  holders  of 
depositary  receipts  evidencing  those 
securities)  the  right  to  purchase  or 
subscribe  for  adcUtional  securities  of 
that  class:  and 

(2)  The  number  of  additional  shares 
an  existing  security  holder  may 
purchase  initially  is  in  proportion  to  the 
number  of  seciuities  he  or  she  holds  of 
record  oh  the  record  date  for  the  rights 
offering.  If  an  existing  security  holder 
holds  depositary  receipts,  the 
proportion  must  be  calculated  as  if  the 
underlying  securities  were  held  directly. 

U.S.  noMer.  U.S.  holder  means  any 
person  whose  address  appears  on  the 
records  of  the  issuer  of  the  subject 
securities,  or  any  voting  trustee, 
depositary,  share  transfer  agent,  or  any 
person  acting  in  a  similar  capacity  as 
being  located  in  the  United  States. 
Unless  information  provided  by  the 
depositary  demonstrates  otherwise, 
holders  of  American  Depositary 
Receipts  shall  be  counted  as  U.S. 
holders  of  the  underlying  securities  for 
the  purposes  of  this  section. 

§230J01    Exwnptton  In  connection  with  a 
rights  offering. 

A  rights  offering  is  exempt  from  the 
provisions  of  Section  5  of  the  Act  (15 
U.S.C.  77e),  provided  that  the  following 
conditions  are  satisfied: 

(a)  Conditions— (1)  Eligibility  of 
issuer.  The  issuer  is  a  foreign  private 
issuer  on  the  date  the  securities  are  first 
offered  to  U.S.  holders. 

(2)  Limitation  on  U.S.  ownershfp. 
U.S.  holders  hold  no  more  than  five 


percent  of  the  outstanding  class  of 
securities  that  is  the  subject  of  the  rights 
offering  on  the  date  the  securities  are 
first  offered  to  U.S.  holdws.  For 
purposes  of  calculating  the  percentage 
of  outstanding  securities  held  by  U.S. 
holders,  exclude  from  the  total  number 
of  shares  outstanding  shares  held  by 
non-U.S.  persons  who  hold  more  than 
10  percent  of  the  subject  securities. 

(3)  Equal  treatment  The  issuer 
permits  U.S.  holders  to  participate  in 
the  rights  offering  on  terms  at  least  as 
favorable  as  those  offered  the  other 
holders  of  the  securities  that  are  the 
subject  of  the  offer. 

(4)  In£9rmational  documents,  (i)  If  the 
issuer  publishes  or  otherwise 
disseminates  an  informational 
document  to  the  holders  of  the 
securities  in  connection  with  the  rights 
offering,  the  issuer  must  provide  that 
informational  document  to  the 
Commission  on  Form  CB  (§  239.800  of 
this  chapter)  by  the  first  business  day 
after  publication  or  dissemination. 

(ii)  The  issuer  must  disseminate  by 
mail  any  informational  document  to 
U.S.  holders,  in  English,  that  is 
published  or  provided  to  security 
holders  in  the  issuer's  home 
jurisdiction. 

(5)  Eligibility  of  securities.  The 

securities  offered  in  the  rights  offering 
are  equity  securities  of  the  same  class  as 
the  securities  held  by  the  offerees  in  the 
United  States. 

(6)  Limitation  on  transferability  of 
rights.  The  terms  of  the  rights  prohibit 
transfers  by  U.S.  holders  except  in 
accordance  with  Regulation  S  (§  230.901 
through  §  230.905). 

(b)  Legends.  The  foUovtring  legend  is 
included  on  the  cover  page  of  any 
informational  document  the  issuer 
disseminates  to  U.S.  holders: 

This  rights  offering  is  made  for  the 
securities  of  a  foreign  company.  The  offer  is 
subject  to  the  disclosure  requirements  of  a 
foreign  country  that  are  different  from  those 
of  the  United  States.  Financial  statements 
included  in  the  document,  if  any,  have  been 
prepared  in  accordance  with  foreign 
accounting  standards  that  may  not  be 
comparable  to  the  financial  statements  of 
United  States  companies. 

It  may  be  difficult  for  you  to  enforce  your 
rights  and  any  claim  you  may  have  arising 
under  the  federal  securities  laws,  since  the 
issuer  is  located  in  a  foreign  country,  and 
some  or  all  of  its  officers  and  directors  may 
be  residents  of  a  foreign  country.  You  may 
not  be  able  to  sue  the  foreign  company  or  its 
officers  or  directors  in  a  foreign  court  for 
violations  of  the  U.S.  securities  laws.  It  may 
be  difficult  to  compel  a  foreign  company  and 
its  affiliates  to  subject  themselves  to  a  U.S. 
court's  judgment. 
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§230802    Exemption  for  offerings  in 
connection  wittt  an  exchange  offer  or 
business  combination  for  ttw  securities  of 
foreign  private  issuers. 

Offers  and  sales  in  any  exchange  offer 
for  a  class  of  securities  of  a  foreign 
private  issuer,  or  any  exchange  of 
securities  for  the  seciuities  of  a  foreign 
private  issuer  in  any  business 
combination  are  exempt  from  the 
provisions  of  Section  5  of  the  Act  (1 5 
U.S.C.  77e)  if  they  satisfy  the  following 
conditions: 

(a)  Conditions  to  be  met.  (1) 
Limitation  on  U.S.  ownership,  (i)  U.S. 
holders  of  the  foreign  target  company 
must  hold  no  more  than  five  percent  of 
the  securities  that  are  the  subject  of  the 
transaction  as  of  the  commencement  of 
the  exchange  offer  or  solicitation  for  a 
business  combination. 

(ii)  In  the  case  of  a  business 
combination  in  which  the  securities  are 
to  be  issued  by  a  successor  registrant, 
U.S.  holders  will  hold  no  more  than  five 
percent  of  the  class  of  securities  of  the 
successor  registrant,  as  if  measured 
immediately  after  completion  of  the 
business  combination. 

(iii)  For  purposes  of  calculating  the 
percentage  of  outstanding  securities 
held  by  U.S.  holders,  exclude  from  the 
total  niunber  of  shares  outstanding 
shares  held  by  non-U.S.  persons  who 
hold  more  than  10  percent  of  the  subject 
securities. 

(2)  Equal  treatment.  The  issuer  must 
permit  U.S.  holders  to  participate  in  the 
exchange  offer  or  business  combination 
on  terms  at  least  as  favorable  as  those 
offered  any  other  holder  of  the  subject 
securities;  provided: 

(i)  Blue  slqr  registration.  If  a  U.S.  state 
or  jurisdiction  requires  registration  or 
qualification  of  the  offer  or  sale  of 
securities  in  connection  with  the 
exchange  offer  or  business  combination, 
and  the  issuer  does  not  so  register  or 
qualify  the  offer  and  sale,  the  issuer  may 
offer  security  holders  in  such  state  or 
jurisdiction  a  cash  alternative.  If  the 
issuer  does  not  include  a  cash-only 
alternative  in  any  other  jurisdiction,  it 
need  not  extend  the  offer  in  any  state  or 
jurisdiction  that  requires  registration  or 
qualification. 

(ii)  Disparate  tax  treatment.  If  the 
issuer  offers  "loan  notes"  to  offer  sellers 
tax  advantages  not  available  in  the 
United  States  and  these  notes  are  not 
listed  on  any  organized  securities 
market  or  registered  under  the 
Securities  Act,  the  loan  notes  need  not 
be  offered  to  U.S.  holders. 

(3)  Informational  documents,  (i)  If  the 
issuer  publishes  or  otherwise 
disseminates  an  informational 
document  to  the  holders  of  the 
securities  in  connection  with  the 


exchange  offer  or  business  combination, 
the  issuer  must  provide  that 
informational  document  to  the 
Commission  on  Form  CB  (§  239.800  of 
this  chapter)  by  the  first  business  day 
after  publication  or  dissemination. 

(ii)  The  issuer  must  disseminate  any 
informational  dociunent  to  U.S.  holders, 
in  English,  on  a  comparable  basis  as 
provided  to  security  holders  in  the 
issuer's  home  jurisdiction. 

(iii)  If  the  issuer  disseminates  solely 
by  publication  in  its  home  jurisdiction, 
the  issuer  must  publish  the  information 
in  the  United  States  in  a  manner 
reasonably  calculated  to  inform  U.S. 
holders  of  the  offer. 

(b)  Legends.  The  follovdng  legend 
must  be  included  on  the  cover  page  of 
any  informational  document  the  issuer 
publishes  or  disseminates  to  U.S. 
holders: 

This  exchange  offer  or  business 
combination  is  made  for  the  securities  of  a 
foreign  company.  The  offer  is  subject  to 
disclosure  requirements  of  a  foreign  country 
that  are  different  from  those  of  the  United 
States.  Financial  statements  included  in  the 
document,  if  any,  have  been  prepared  in 
accordance  with  foreign  accounting 
standards  that  may  not  be  comparable  to  the 
financial  statements  of  United  States 
comfianies. 

It  may  be  difficult  for  you  to  enforce  your 
rights  and  any  claim  you  may  have  arising 
under  the  federal  securities  laws,  since  the 
issuer  is  located  in  a  foreign  country,  and 
some  or  all  of  its  officers  and  directors  may 
be  residents  of  a  foreign  country.  You  may 
not  be  able  to  sue  a  foreign  company  or  its 
officers  or  directors  in  a  foreign  court  for 
violations  of  the  U.S.  securities  laws.  It  may 
be  difficult  to  compel  a  foreign  company  and 
its  affiliates  to  subject  themselves  to  a  U.S. 
court's  judgment. 

You  should  be  aware  that  the  issuer  may 
purchase  securities  otherwise  than  pursuant 
to  the  exchange  offer,  such  as  open  market 
or  privately  negotiated  purchases. 

(c)  For  exchange  offers  conducted  by 
third  parties  without  the  cooperation  of 
the  issuer  of  the  subject  securities,  the 
issuer  of  the  subject  securities  will  be 
presumed  to  be  a  foreign  private  issuer 
and  U.S.  holders  will  be  presumed  to 
hold  five  percent  or  less  of  the 
outstanding  subject  securities,  unless: 

(1)  The  aggregate  trading  volume  of 
the  subject  class  on  national  securities 
exchanges  in  the  United  States,  on  the 
Nasdaq  market  or  on  the  OTC  market,  as 
reported  to  the  NASD,  exceeds  five 
percent  of  the  worldwide  aggregate 
trading  volume  of  the  subject  securities 
over  the  12-calendar-month  period 
before  commencement  of  the  offer  (or  if 
commenced  in  response  to  a  prior  offer, 
over  the  12-calendar-month  period  prior 
to  the  commencement  of  the  initial 
offer); 


(2)  The  most  recent  aimual  report  or 
annual  information  filed  or  submitted 
by  the  issuer  with  securities  regulators 
of  the  home  jurisdiction  or  with  the 
Commission  indicates  that  U.S.  holders 
hold  more  than  five  percent  of  the 
outstanding  subject  class  of  securities; 
or 

(3)  The  offeror  knows,  or  has  reason 
to  know,  that  U.S.  ownership  exceeds 
five  percent  of  such  securities. 

PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

7.  The  authority  citation  for  part  239 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  77 f.  77g.  77h,  77],  77s. 
77Z-2,  77SSS,  78c,  78/,  78m.  78n,  78o(d). 
78U-5.  78w(a),  78lKd],  79e,  79f,  79g,  79),  79/, 
79m,  79n,  79q,  79t,  80a-8,  80a-24,  80a-29, 
80a-30  and  80a-37.  unless  otherwise  noted. 

8.  By  amending  Form  F-X  (referenced 
in  §  239.42)  General  Instruction  1  to  add 
paragraph  (g)  and  to  revise  Item  II.F(b) 
to  read  as  follows: 

[Note:  Form  F-X  does  not  and  this 
amendment  will  not  appear  in  the  Code  of 
Federal  Regulations.) 

Form  F-X 

General  Instructions 
1.  Form  F-X  shall  be  filed  with  the 


Commission: 

*  *        »        »        » 

(g)  by  any  non-U.S.  issuer  providing 
Form  CB  to  the  Commission  in 
connection  with  a  tender  offer,  rights 
offering  or  business  combination. 

•  *        *        »        * 

II.  *   *  * 
p  •   *   * 

(b)  the  use  of  Form  F-8,  Form  F-80 
or  Form  CB  stipulates  and  agrees  to 
appoint  a  successor  agent  for  service  of 
process  and  file  an  amended  Form  F-X 
if  the  Filer  discharges  the  Agent  or  the 
Agent  is  unwilling  or  unable  to  accept 
service  on  behalf  of  the  Filer; 
***** 

9.  By  adding  §  239.800  and  Form  CB 
to  read  as  follows: 

§239.800    Form  CB,  report  of  sales  of 
securities  In  connection  with  an  exchange 
offer  or  a  rights  offering. 

This  Form  shall  be  used  to  report 
sales  of  securities  in  connection  with  a 
rights  offering  in  reliance  upon 
§  230.801  of  this  chapter  and  to  report 
sales  of  securities  in  connection  with  an 
exchange  offer  or  business  combination 
in  reliance  upon  §  230.802  of  this 
chapter. 

INote:  Form  CB  does  not  appear  in  the 
Code  of  Federal  Regulations.  Form  CB  is 
attached  as  Appendix  A.) 
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PART  240-GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
XCHANGE  ACT  OF  1934 

10.  The  authority  citation  for  Part  240 
I  ntinues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77c.  77d.  77g,  77). 
..;  s.  77Z-2.  77eee,  77ggg,  77nnn.  77sss,  77ttt, 
7^«  c.  78d  78f.  78i,  78j,  78H.  78k.  78k-l.  78/, 
^^m,  78n.  78o,  78p,  78q.  78s,  78u-5,  78w, 
7«x,  78//(d),  78mm,  79q.  791,  80a-20.  80a-23, 
SOa-29,  80a-37,  80b-3,  80b-4  and  80b-ll, 
Utless  otherwise  noted. 
4 

11.  By  amending  §  240.10b-13  to 
]  I  designate  paragraph  (d)  as  paragraph 
1 1  and  to  add  new  paragraphs  (d)  and 
I  i  I  to  read  as  follows: 

( 1 240.1  Ob-1 3    Prohibiting  other  purchases 
( I  irf ng  tender  offer  or  exchange  offer. 


(d)  The  provisions  of  this  section  shall 
1 1  Dt  apply  to  the  purchase,  or 
( i:  rrangement  to  purchase,  of  a  security  of 
1  ]  te  same  class  as  that  which  is  the 
:  i'  ibject  of  a  cash  tender  offer  or 
I » (change  offer  (or  of  any  other  security 
f  'hich  is  immediately  convertible  into 
3  r  exchangeable  for  such  security)  if  the 
i  lUowing  conditions  are  satisfied: 

(1)  The  cash  tender  offer  or  exchange 
]  ffer  is  exempt  xmder  §  240.13e-4(h)(8) 
]r§240.14d-l(c); 

(2)  The  offering  documents  furnished 

t )  U.S.  holders  prominently  disclose  the 
[  ossibility  of  any  purchases,  or 
i  rrangements  to  purchase,  or  the  intent 
tp  make  such  purchases; 

(3)  The  bidder  discloses  information 
i  a  the  United  States  about  any  such 

I  urchases  in  a  manner  comparable  to 
i  le  disclosure  made  in  the  home 
j  uisdiction,  as  defined  in  §  240.13e- 
4(i){3):  and 

(4)  The  purchases  comply  with  the 
i  ppUcable  tender  offer  laws  and 

1  egulations  of  the  home  jurisdiction. 

(e)  The  provisions  of  this  section  shall 
1  lot  apply  to  the  purchase,  or 
1  irrangement  to  purchase,  of  a  security  of 
I  he  same  class  as  that  which  is  the 
!  ubject  of  a  cash  tender  offer  or 
( txchange  offer  (or  of  any  other  security 
'  vhich  is  immediately  convertible  into 
I  ir  exchangeable  for  such  security]  if  the 
bllowing  conditions  are  satisfied: 

(1)  The  issuer  of  the  subject  security 
s  a  foreign  private  issuer,  as  defined  in 
|240.3b-^(c): 

(2)  The  offer  is  subject  to  the  United 
Ungdom's  City  Code  on  Takeovers  and 
Mergers; 

(3)  The  purchase  or  arrangement  to 
)urchase  is  effected  by  a  connected 
ixempt  market  maker  or  a  connected 
sxempt  principal  trader,  as  those  terms 
ire  used  in  the  United  Kingdom's  Qty 
Code  on  Takeovers  and  Mergers; 


(4)  The  connected  exempt  market 
maker  or  the  connected  exempt 
principal  trader  complies  with  the 
applicable  provisions  of  the  United 
Kingdom's  Qty  Code  on  Takeovers  and 
Mergers;  and 

(5)  The  offer  dociunents  disclose  the 
identity  of  the  connected  exempt  market 
maker  or  the  connected  exempt 
principal  trader  and  describe  how  U.S. 
security  holders  can  obtain,  upon 
request,  information  regarding  market 
making  or  principal  purchases  by  such 
market  maker  or  principal  trader  to  the 
extent  that  this  information  is  required 
to  be  made  public  in  the  United 
Kingdom. 

•        •        *        •        • 

12.  By  amending  §  240.13e-3  to  add 
paragraph  (g)(6)  to  read  as  follows: 

f  240.1 3e-3    Going  prfvale  transactions  by 
certain  Issuers  orihsir  affiiialss. 


(g)  Exceptions. 


•  •  • 


(6)  Any  tender  offer  or  business 
combination  made  in  compliance  with 
§  230.802  of  this  chapter,  §  240.13e-4(h) 
or§240.14d-l(c). 

13.  By  amending  §  240.13e-4  to 
redesignate  paragraph  (h)(8)  as  (h)(9) 
and  to  add  new  paragraphs  (h)(8)  and  (i) 
to  read  as  follows: 

f24ai3e-«    Tender«ffsrs  by  issuers. 

(h)*  •  • 

(8)  Cross-border  tender  oners.  Any 

issuer  tender  offer  (including  any 
exchange  offer)  by  a  foreign  private 
issuer,  if  10  percent  or  less  of  the 
outstanding  class  of  secinities  that  is  the 
subject  of  the  tender  offer  are  held  of 
record  by  U.S.  holders  and  the  following 
additional  conditions  are  satisfied.  For 
purposes  of  calculating  the  percentage 
of  outstanding  securities  held  by  U.S. 
holders,  exclude  fit)m  the  total  number 
of  shares  outstanding  shares  held  by 
non-U.S.  persons  who  hold  more  than 
10  percent  of  the  subject  securities: 

(i)  The  issuer  must  permit  U.S. 
holders  to  participate  in  the  offer  on 
terms  at  least  as  favorable  as  those 
offered  any  other  holder  of  the  same 
class  of  securities  that  is  the  subject  of 
the  offer,  however: 

(A)  Registered  exchange  offers.  If  the 
issuer  offers  secuirities  registered  under 
the  Securities  Act  of  1933  (15  U.S.C.  77a 
et  seq.)  and  a  cash-only  alternative,  the 
issuer  must  offer  only  the  cash 
alternative  to  security  holders  in  any 
state  or  jurisdiction  that  prohibits  the 
offer  and  sale  of  the  securities  after  the 
issuer  has  made  a  good  faith  effort  fo 
register  or  qualify  the  offer  and  sale  of 
securities  in  that  state  or  jurisdiction.  If 


the  issuer  does  not  include  a  cash-only 
alternative  in  any  other  jurisdiction,  the 
issuer  need  not  extend  the  offer  to 
security  holders  in  those  states  or 
jurisdictions  that  prohibits  the  offer  and 
sale  of  the  securities. 

(B)  Exempt  exchange  offiers.  If  the 
issuer  offers  securities  exempt  from 
registration  imder  the  Seciuities  Act  of 
1933  (15  U.S.C.  77a  et  seq.)  and  a  cash- 
only  alternative,  the  issuer  must  offer 
only  the  cash  alternative  to  security 
holders  in  any  state  in  which  the 
statutes  or  regulations  do  not  provide  a 
corresponding  exemption  from 
registration  or  qualification.  When  a 
cash-only  alternative  is  not  offered  to 
security  holders  in  any  other  state  or 
jurisdiction,  the  issuer  need  not  extend 
the  offer  to  security  holders  in  those 
states  or  jurisdictions  that  require 
registration  or  qualification. 

(C)  Disparate  tax  treatment  If  the 
issuer  offers  "loan  notes"  solely  to  offer 
sellers  tax  advantages  not  available  in 
the  United  States  and  these  notes  are 
not  listed  on  any  organized  secvuities 
market  nor  registered  imder  the 
Securities  Act  of  1933  (15  U.S.C.  77a  et 
seq.),  the  loan  notes  need  not  be  offered 
to  U.S.  holders. 

(ii)  Dissemination  and  filing.  (A)  If 
the  issuer  publishes  or  otherwise 
disseminates  an  informational 
document,  the  issuer  must  provide  that 
informational  dociunent  to  the 
Commissicm  on  Form  CB  (§  249.480  of 
this  chapter).  Form  CB  must  be 
provided  to  the  Commission  no  later 
than  the  next  business  day  after 
publication  or  dissemination. 

(B)  The  issuer  must  disseminate  any 
informational  dociunent  to  U.S.  holders, 
in  English,  on  a  comparable  basis  as 
provided  to  seciuity  holders  in  the 
home  jurisdiction. 

(C)  If  the  issuer  disseminates  solely  by 
publication  in  its  home  jurisdiction,  the 
issuer  must  publish  the  information  in 
the  United  States  in  a  manner 
reasonably  calculated  to  inform  U.S. 
holders  of  the  offer. 

(iii)  For  piurposes  of  this  paragraph 

(h)(8): 

(A)  The  issuer  must  include  securities 

underlying  American  Depositary  Shares 
that  are  exchangeable  or  convertible  for 
such  securities  in  determining  the 
amount  of  securities  outstanding  of  the 
class  that  is  the  subject  of  the  offer,  as 
well  as,  the  percentage  of  the  subject 
class  of  securities  held  of  record  by  U.S. 
holders. 

(B)  If  an  issuer  submits  Form  CB 
(§  249.480  of  this  chapter)  during  an 
ongoing  tender  or  exchange  offer  for 
securities  of  the  class  subject  to  the 
offer,  the  issuer  must  calculate  the 
percentage  of  the  class  held  by  U.S. 
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holders  as  of  the  same  date  used  by  the 
initial  offeror. 

(C)  Home  jurisdiction  means  both  the 
jurisdiction  of  the  issuer's 
incorporation,  organization  or 
chartering  and  the  principal  foreign 
market  where  the  issuer's  securities  are 
listed  or  quoted. 

(D)  U.S.  holder  means  any  person 
whose  address  appears  on  the  records  of 
the  issuer  of  the  subject  securities,  or 
any  voting  trustee,  depositary,  share 
transfer  agent,  or  any  person  acting  in  a 
similar  capacity  as  being  located  in  the 
United  States.  Unless  information 
provided  by  the  depositary 
demonstrates  otherwise,  holders  of 
American  Depositary  Receipts  shall  be 
counted  as  U.S.  holders  of  the 
underlying  securities  for  the  purposes  of 
this  section. 

(iv)  An  investment  company 
registered  or  required  to  be  registered 
under  the  Investment  Company  Act  of 
1940  (15  U.S.C.  80a-l  et  seq.)  may  not 
use  this  paragraph  (h)(8). 


(i)  Cross-border  tender  offers.  Any 
issuer  tender  offer  that  meets  the 
conditions  in  paragraph  (i)(l)  of  this 
section  shall  be  entitled  to  the 
exemptive  rehef  specified  in  paraEraoh 
(i)(2)ofthissecUon.  »-      »"  H 

(1)  Conditions,  (i)  The  issuer  is  a 
foreign  private  issuer  as  defined  in 
§  240.3b-4  and  is  not  an  investment 
company  registered  or  required  to  be 
registered  under  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a-l 
etseq.); 

(ii)  U.S.  security  holders  do  not  hold 
of  record  more  than  40  percent  of  the 
class  of  secimties  sought  in  the  offer. 
For  purposes  of  calculating  the 
percentage  of  outstanding  securities 
held  by  U.S.  holders,  exclude  from  the 
total  number  of  shares  outstanding 
shares  held  by  non-U.S.  affiliates  who 
hold  more  than  10  percent  of  the  subject 
securities:  and 

(iii)  The  issuer  complies  with  all 
applicable  U.S.  tender  offer  laws  and 
regulations,  other  than  those  for  which 
an  exemption  has  been  provided  in 
paragraph  (i)(2)  of  this  section. 

(2)  Exemptions,  (i)  Withdrawal  rights. 
Any  issuer  tender  offer  meeting  the 
conditions  of  paragraph  (i)(l)  of  tiiis 
section  is  exempt  from  the  provisions  of 
paragraph  (f)(2)  of  Uiis  section. 
WiUidrawal  rights  may  terminate  before 
the  expiration  of  the  offer  if  the  offer  is 
for  all  shares  and,  if: 

(A)  All  conditions  to  the  offer  have 
been  satisfied  or  waived  before  the 
termination  of  writhdrawal  rights;  except 
that,  if  it  is  impracticable  to  determine 
whether  the  minimum  condition  to  the 


offer  has  been  met  at  the  expiration  of 
the  offer  because  of  the  home 
jurisdiction  practice  of  tendering  to 
multiple  depositaries,  the  issuer  may 
terminate  withdrawal  rights  while 
determining  whether  the  minimimi 
condition  has  been  satisfied.  If  the 
issuer  determines  that  the  minimum 
condition  has  not  been  satisfied  and 
extends  the  offer  instead  of  returning 
the  tendered  shares,  withdrawal  rights 
must  be  extended  during  that  additional 
offering  period; 

(B)  All  minimum  time  periods 
required  by  this  section  and  §  240.14e- 
1  through  §240. 14e-7  (Regulation  14E) 
have  been  satisfied; 

(C)  The  issuer  extends  withdrawal 
rights  during  all  minimum  time  periods 
required  by  this  section  and  §  240.14e- 
1  tiirough  §  240.14e-7  (Regulation  14E); 

(D)  When  withdrawal  rights 
terminate,  the  issuer  immediately 
accepts  and  promptly  pays  for  all 
securities  previously  tendered  upon 
termination  of  withdrawal  rights;  and 

(E)  The  issuer  immediately  accepts 
and  promptly  pays  for  all  securities 
tendered  after  the  termination  of 
withdrawal  rights. 

(ii)  Equal  treatment — loan  notes.  If 
the  issuer  offers  loan  notes  solely  to 
offer  sellers  tax  advantages  not  available 
in  the  United  States  and  these  notes  are 
not  listed  on  any  organized  seciuities 
market  nor  registered  under  the 
Securities  Act  (15  U.S.C.  77a  et  seq.). 
the  loan  notes  need  not  be  offered  to 
U.S.  holders,  notwithstanding 
paragraphs  (f)(8)  and  (h)(9)  of  this 
section. 

(iii)  Equal  treatment — separate  U.S. 
and  foreign  ofiers.  Notwithstanding  the 
provisions  of  paragraphs  (f)(8)  and  (h)(9) 
of  this  section,  an  issuer  conducting  an 
issuer  tender  offer  meeting  the 
conditions  of  paragraph  (i)(l)  of  this 
section  may  separate  the  offer  into  two 
offers:  one  offer  made  only  to  U.S. 
holders  and  another  offer  made  only  to 
non-U.S.  holders.  The  offer  to  U.S. 
holders  must  be  made  on  terms  at  least 
as  favorable  as  those  offered  any  other 
holder  of  the  same  class  of  seciu-ities 
that  is  the  subject  of  the  tender  offer. 
|3)  For  purposes  of  this  paragraph  (i): 
(i)  The  issuer  must  include  securities 
underlying  American  Depositary  Shares 
that  are  exchangeable  or  convertible  for 
such  securities  in  determining  the 
amoimt  of  securities  outstanding  of  the 
class  tiiat  is  the  subject  of  the  offer,  as 
well  as,  the  percentage  of  the  subject 
class  of  securities  held  of  record  by  U.S. 
holders. 

(ii)  If  an  issuer  commences  an  issuer 
tender  offer  during  an  ongoing  tender  or 
exchange  offer  for  securities  of  the  same 
class  subject  to  die  offer,  the  issuer  must 


calculate  the  percentage  of  the  class 
held  by  U.S.  holders  as  of  the  same  date 
used  by  the  initial  offeror. 

(iii)  nome  jurisdiction  means  both  the 
jurisdiction  of  the  issuer's 
incorporation,  organization  or 
chartering  and  the  principal  foreign 
market  where  the  issuer's  securities  are 
listed  or  quoted. 

(iv)  U.S.  holder  means  any  person 
whose  address  appears  on  the  records  of 
the  issuer  of  the  subject  securities,  or 
any  voting  Urustee,  depositary,  share 
transfer  agent,  or  any  person  acting  in  a 
similar  capacity  as  being  located  in  the 
United  States.  Unless  information 
provided  by  the  depositary 
demonstrates  otherwise,  holders  of 
American  Depositary  Receipts  shall  be 
counted  as  U.S.  holders  of  the 
underlying  seciuities  for  the  purposes  of 
this  section. 

14.  By  amending  §240. 14d-l  to 
redesignate  paragraphs  (c).  (d).  (e).  and 
(f)  as  paragraphs  (e).  (f),  (g)  and  (h).  and 
to  add  new  paragraphs  (c)  and  (d)  and 
Notes  thereto  to  read  as  follows: 

§240.l4d-l    Scopaofanddeflnitions 
appllcabto  to  Regulations  140  and  14E. 


(c)  Any  tender  offer  for  the  seciuities 
of  a  foreign  private  issuer  as  defined  in 
§  240.3b-4  shall  be  exempt  from  the 
requirements  of  Sections  14(d)(1) 
through  14(d)(7)  of  die  Act  (15  U.S.C. 
78n(d)(l)  dirough  78n(d)(7)).  Regulation 
14D  (§240.14d-l  tiu-ough  §240.14d-10) 
and  Schedules  14I>-1  (§240.14d-100) 
and  14D-9  (§  240.14d-101)  Uiereunder. 
and  §  240.14e-l  and  §  240.14e-2  of 
Regulation  14E  under  the  Act.  if  U.S. 
holders  own  of  record  10  percent  or  less 
of  the  outstanding  class  of  securities 
that  is  the  subject  of  the  tender  offer  and 
the  following  additional  conditions  are 
satisfied.  For  purposes  of  calculating  die 
percentage  of  outstanding  securities 
held  by  U.S.  holders,  exclude  &t)m  die 
total  number  of  shares  outstanding 
shares  held  by  non-U.S.  persons  who 
hold  more  than  10  percent  of  die  subject 
securities. 

(1)  Equal  treatment.  The  bidder  must 
permit  U.S.  holders  to  participate  in  the 
offer  on  terms  at  least  as  favorable  as 
those  offered  any  other  holder  of  the 
same  class  of  securities  that  is  the 
subiect  of  the  tender  offer,  however: 

(i)  Registered  exchange  offers.  If  the 
bidder  offers  securities  registered  under 
die  Securities  Act  of  1933  (15  U.S.C.  77a 
et  seq.)  and  a  cash-only  alternative,  the 
bidder  must  offer  only  the  cash 
alternative  to  security  holders  in  any 
state  or  jurisdiction  Uiat  prohibits  the 
sale  of  securities  after  the  bidder  has 
made  a  good  faith  effort  to  register  or 
qualify  die  offer  and  sale  of  securities  in 
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thU  state  or  jurisdiction.  When  a  cash- 
only  alternative  is  not  offered  to  security 
holders  in  any  other  jurisdiction,  the 
is^tier  need  not  extend  the  offer  to 
sepurity  holders  in  those  states  or 
jurisdictions  that  prohibit  the  offer  and 
ssde  of  the  seciuities. 

Qi)  Exempt  exchange  offiera.  If  the 
bidder  offers  securities  exempt  from 
registration  under  the  Securities  Act  of 
1W3  (15  U.S.C.  77a  et  seq.)  and  a  cash- 
only  alternative,  the  bidder  must  offer 
only  the  cash  alternative  to  security 
hplders  in  any  state  or  jurisdiction  in 
w^ch  the  statutes  or  regulations  do  not 
provide  a  corresponding  exemption 
from  registration  or  qualification.  When 
a  cash-only  alternative  is  not  offered  to 
security  holders  in  any  other 
juiisdiction,  the  bidder  need  not  extend 
tl^«  offer  to  security  holders  in  those 
slates  or  jurisdictions  that  require 
registration  or  qualification. 

:  uii)  Disparate  tax  treatment  If  the 
bioder  offers  loan  notes  solely  to  offer 
sellers  tax  advantages  not  available  in 
the  United  States  and  these  notes  are 
n|alt  listed  on  any  organized  securities 
ni^ket  nor  registered  imder  the 
Sjacxmties  Act  of  1933  (15  U.S.C.  77a  et 
sieiq-),  the  loan  notes  need  not  be  offered 
toiU.S.  holders,  notwithstanding 
§  240.14d-10. 

1(2)  Informational  documents,  (i)  The 
binder  shall  disseminate  any 
informational  document  to  U.S.  holders, 
ini  English,  on  a  comparable  basis  as 
p  oovided  to  security  holders  in  the 

I  ome  jurisdiction. 

](ii)  If  the  bidder  disseminates  solely 
by  publication  in  its  home  jurisdiction, 
the  bidder  shall  publish  the  information 
in  the  United  States  in  a  manner 
naasonably  calculated  to  inform  U.S. 
holders  of  the  offer. 
i(iii)  In  the  case  of  tender  offers  for 
icurities  described  in  Section  14(d)(1) 
6]  the  Act  (15  U.S.C.  78n(d)(l)),  the 
bidder  shall  furnish  to  the  Commission 
J  Form  CB  (§  249.480  of  this  chapter) 
ay  informational  docimient  it 
liblishes  or  otherwise  disseminates  to 
olders  of  the  outstanding  class  of 

rities.  The  bidder  shall  provide  the 
'prm  CB  to  the  Conunission  no  later 

I I  lan  the  next  business  day  after 
j )  iiblication  or  dissemination. 

(3)  Investment  companies.  The  issuer 
I ) '  the  securities  that  are  the  subject  of 
ie  tender  offer  is  not  an  investment 
I :  )mpany  registered  or  required  to  be 
1  igistered  imder  the  Investment 
:  ompany  Act  of  1940  (15  U.S.C.  80a-l 

il  seq.]. 

(d)  A  person  conductmg  a  tender  oner 
that  meets  the  conditions  in  paragraph 
|d)(l)  of  this  section  shall  be  entitled  to 
the  exemptive  relief  specified  in 
[  aragraph  (d)(2)  of  this  section: 


(1)  Conditions,  (i)  The  subject 
company  is  a  foreign  private  issuer  as 
defined  in  §  2403b^  and  is  not  an 
investment  company  registered  or 
required  to  be  registered  under  the 
Investment  Company  Act  of  1940  (15 
U.S.C.  80a-l  et  seq.); 

(ii)  U.S.  secimty  holders  do  not  hold 
of  record  more  than  40  percent  of  the 
class  of  securities  sought  in  the  offer. 
For  piurposes  of  calculating  the 
percentage  of  outstanding  securities 
held  by  U.S.  holders,  exclude  from  the 
total  niunber  of  shares  outstanding 
shares  held  by  non-U.S.  persons  who 
hold  more  than  10  percent  of  the  subject 
securities;  and 

(iii)  The  bidder  complies  with  all 
applicable  U.S.  tender  offer  laws  and 
regulations,  other  than  those  pursuant  to 
which  an  exemption  has  been  provided 
for  in  paragraph  (d)(2)  of  this  section. 

(2)  Exemptions — (i)  Withdrawal 
rights.  Notwithstanding  the  provisions 
of  Section  14(d)(5)  of  the  Act  (15  U.S. 
C  78n(d)(5))  and  §  240.14d-7,  a  bidder 
in  a  tender  offer  meeting  the  conditions 
of  paragraph  (d)(1)  of  this  section  may 
terminate  withdrawal  rights  before  the 
expiration  of  the  offer,  if  the  offer  is  for 
all  outstanding  shares  and: 

(A)  All  conditions  to  the  offer  are 
satisfied  or  waived  before  withdrawal 
rights  terminate;  except  that,  if  it  is 
impracticable  to  determine  whether  the 
minimum  condition  to  the  offer  has 
been  met  at  the  expiration  of  the  offer 
due  to  the  home  jurisdiction  practice  of 
tendering  to  multiple  depositaries,  the 
bidder  may  terminate  withdrawal  rights 
while  determining  whether  the 
minimiim  condition  has  been  satisfied. 
If  the  bidder  determines  that  the 
nnjnimiim  condition  is  not  satisfied  and 
extends  the  offer  instead  of  returning 
the  tendered  shares,  withdrawal  rights 
must  be  extended  during  such 
additional  offering  period; 

(B)  All  minimum  time  periods 
required  by  §  240.14d-l  through 

§240.144-10  (Regulation  140)    and 
§24ai4«-1  through  S24ai4o-7  (Ragulatlon 
14E)araaatisfled; 

(C)  The  bidder  extends  withdrawal 
ri^ts  during  all  minimum  time  periods 
required  by  Regulation  14D  and 
Regulation  14E; 

(D)  All  securities  previously  tendered 
are  immediately  accepted  and  promptly 
paid  for  upon  termination  of  withdrawal 
rights;  and 

(E)  All  securities  tendered  after  the 
termination  of  withdrawal  rights  are 
immediately  accepted  and  promptly 
paid  for. 

(ii)  Equal  treatment — loan  notes..  If 
the  bidder  offers  loan  notes  solely  to 
offer  sellers  tax  advantages  not  available 


in  the  United  States  and  these  notes  are 
not  listed  on  any  organized  securities 
market  nor  registered  imder  the 
Securities  Act  of  1933  (15  U.S.C.  77a  et 
seq.).  the  loan  notes  need  not  be  offered 
to  U.S.  holders,  notwithstanding 
§  240.14d-10. 

(iii)  Equal  treatment — separate  U.S. 
and  foreign  offers.  Notwithstanding  the 
provisions  of  §  240.14d-10,  a  bidder 
conducting  a  tender  offer  meeting  the 
conditions  of  paragraph  (d)(1)  of  this 
section  may  separate  the  offer  into  two 
offers:  one  offer  made  only  to  U.S. 
holders  and  another  offer  made  only  to 
non-U.S.  holders.  The  offer  to  U.S. 
holders  must  be  made  on  terms  at  least 
as  favorable  as  those  offered  any  other 
holder  of  the  same  class  of  securities 
that  is  the  subject  of  the  tender  offers. 

(iv)  Commencement.  A  public 
announcement  of  a  tender  offer  meeting 
the  conditions  of  paragraph  (d)(1)  of  this 
section  will  not  trigger  the 
commencement  requirements  under 
§240.14d-2(b),  if: 

(A)  The  announcement  is  required  by 
home  jurisdiction  law  or  practice; 

(B)  The  announcement  contains  no 
information  beyond  the  requirements  of 
the  home  jiuisdiction  law  or  practice; 

(C)  The  aimouncement,  when 
disseminated  in  written  form  in  the 
United  States,  contains  a  legend  noting 
that  the  offer  will  not  commence  until 
the  informational  documents  are  mailed 
to  shareholders,  which  mailing  may  not 
occur  until  permitted  by  the  home 
jurisdiction;  and 

(D)  The  bidder  mails  the 
informational  dociunents  within  30 
days  after  the  announcement  or  makes 
a  public  announcement  if  it  decides  not 
to  commence  an  offer. 

Note  to  Paragraph  (d)(2)(iv).  If  the  tender 
offer  meets  these  conditions,  the  tender  offer 
will  commence  only  upon  mailing  or 
publishing  the  offer.  Further,  the  Schedule 
14D-1  need  not  be  filed  with  the 
Commission  pursuant  to  §  240.14d-3  until 
the  offer  is  mailed  or  published.  In  addition, 
making 'an  announcement  meeting  these 
conditions  would  not  constitute  a  solicitation 
or  recommendation  with  respect  to  the  offer 
within  the  meaning  of  S  240.14d-9. 

(v)  Notice  of  extensions.  Notice  of 
extensions  made  in  accordance  with  the 
requirements  of  the  home  jurisdiction 
law  or  practice  will  satisfy  the 
requirements  of  §  240.14e-Kd). 

(vi)  Prompt  payment  Payment  made 
in  accordance  with  the  requirements  of 
the  home  jurisdiction  law  or  practice 
will  satisfy  the  requirements  of 
§  240.14e-l(c). 

General  Notes  to  paragraphs  (c)  and 
paragraphs  Id): 

1.  If  a  bidder  believes  it  requires  exemptive 
relief  twyond  that  provided  for  in  Section 
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14d-l(d)(2).  the  bidder  should  submit  a 
written  application  requesting  relief  along 
with  an  analysis  of  the  basis  for  such  relief. 
The  bidder  should  submit  the  application  to 
the  Director  of  the  Division  of  Corporation 
Finance. 

2.  The  bidder  should  include  securities 
underlying  American  Depositary  Shares 
convertible  or  exchangeable  into  the 
securities  that  are  the  subject  of  the  tender 
offer  when  calculating  the  number  of  target 
securities  outstanding,  as  well  as  the  number 
held  of  record  by  U.S.  holders. 

3.  Home  jurisdiction  means  both  the 
jurisdiction  of  the  target  company's 
incorporation,  organization  or  chartering  and 
the  principal  foreign  market  where  the  target 
company's  securities  are  listed  or  quoted. 

4.  U.S.  holder  means  any  person  whose 
address  appears  on  the  records  of  the  issuer 
of  the  subject  securities,  or  any  voting 
trustee,  depositary,  share  transfer  agent,  or 
any  person  acting  in  a  similar  capacity  as 
being  located  in  the  United  States.  Unless 
information  pro.vided  by  the  depositary 
demonstrates  otherwise,  holders  of  American 
Depositary  Receipts  shall  be  counted  as  U.S. 
holders  of  the  underlying  securities  for  the 
purposes  of  §§  240.14d-l(c)  and  (d). 

5.  For  purposes  of  §  240.14d-l(c).  with 
respect  to  a  tender  offer  conducted  without 
the  cooperation  of  the  issuer  of  the  subject 
securities,  the  issuer  of  the  subject  securities 
will  be  presumed  to  be  a  foreign  private 
issuer  and  U.S.  holders  will  be  presumed  to 
hold  10  percent  or  less  of  such  outstanding 
securities,  unless: 

(a)  The  aggregate  trading  volume  of  that 
class  of  securities  on  all  national  securities 
exchanges  in  the  United  States,  on  the 
Nasdaq  market,  or  on  the  OTC  market,  as 
reported  to  the  NASD,  exceeds  10  percent  of 
the  worldwide  aggregate  trading  volume  of 
that  class  of  securities  over  the  12  calendar 
month  period  prior  to  conmiencement  of  the 
offer; 

(b)  The  most  recent  annual  report  or 
annual  information  filed  or  submitted  by  the 
issuer  with  securities  regulators  of  the  home 
jurisdiction  or  with  the  Commission 
indicates  that  U.S.  holders  hold  more  than  10 
percent  of  the  outstanding  subject  class  of 
securities;  or 

(c)  The  bidder  knows  or  has  reason  to 
know  that  the  level  of  U.S.  ownership 
exceeds  10  percent  of  such  securities. 

6.  For  purposes  of  §  240.14d-l(d),  vyith 
respect  to  a  tender  offer  conducted  without 
the  cooperation  of  the  issuer  of  the  subject 
securities,  the  issuer  of  the  subject  securities 
will  be  presumed  to  be  a  foreign  private 
issuer  and  U.S.  holders  will  be  presumed  to 
hold  40  percent  or  less  of  the  outstanding 
securities,  unless: 

(a)  The  aggregate  trading  volume  of  that 
class  of  securities  on  all  national  securities 
exchanges  in  the  United  States  and  on  the 
Nasdaq  market  exceeds  40  percent  of  the 
worldwide  aggregate  trading  volume  of  that 
class  of  securities  over  the  12  calendar  month 
period  prior  to  commencement  of  the  offer; 

(b)  The  most  recent  annual  report  or 
annual  information  filed  or  submitted  by  the 
target  company  with  securities  regulators  of 
the  home  jurisdiction  or  with  the 
Commission  indicates  that  U.S.  holders  hold 


more  than  40  percent  of  the  outstanding 
subject  class  of  secmities;  or 

(c)  The  bidder  knows,  or  has  reason  to 
know,  that  the  level  of  U.S.  ownership 
exceeds  40  percent  of  such  securities. 

7.  If  a  bidder  conmiences  a  tender  offer 
during  an  ongoing  tender  or  exchange  offer 
for  securities  of  the  same  class  subject  to  its 
offer,  the  bidder  should  calculate  the 
percentage  of  target  securities  held  by  U.S. 
holders  as  of  the  same  date  used  by  the  initial 
bidder. 

15.  By  amending  §  240.14e-2  to  add 
paragraph  (d)  to  read  as  follows: 

§  240.1 4e-2    Position  of  subject  company 
with  respect  to  a  tender  offer. 

*        *        *        *        • 

(d)  Exemption  for  cross-border  tender 
ofifiers.  Any  issuer  of  a  class  of  securities 
that  is  the  subject  of  a  tender  offer 
conducted  in  reliance  upon  and  in 
conformity  with  §  240.14d-l(c),  or  any 
other  person  subject  to  §  240.14d-9, 
shall  be  exempt  from  §§  240.14e-2  and 
240.14d-9  if: 

(1)  The  issuer,  or  any  other  person 
subject  to  §  240.14d-9.  furnishes  to  the 
Commission  on  Form  CB  (§  249.480  of 
this  chapter)  the  entire  informational 
docimient  it  publishes  or  otherwise 
disseminates  to  holders  of  the  class  of 
seciuities  in  connection  with  the  tender 
offer  no  later  than  the  next  business  day 
after  publication  or  dissemination; 

(2)  The  issuer,  or  any  other  person 
subject  to  §  240.14d-9.  disseminates  any 
informational  document  to  U.S.  holders, 
in  English,  on  a  comparable  basis  as 
provided  to  seciuity  holders  in  the 
issuer's  home  jurisdiction;  and 

(3)  If  the  issuer,  or  any  other  person 
subject  to  §  240.14d-9,  disseminates 
solely  by  pubUcation  in  its  home 
jurisdiction,  such  person  shall  pubhsh 
the  information  in  the  United  States  in 
a  manner  reasonably  calculated  to 
inform  U.S.  security  holders  of  the  offer. 

PART  249— FORMS.  SECURITIES 
EXCHANGE  ACT  OF  1934 

16.  The  authority  citation  for  Part  249 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  78a,  et  seq.,  unless 
otherwise  noted; 


17.  By  adding  Subpart  E,  §  249.480 
and  Form  CB  to  read  as  follows: 

Subpart  E— Forms  for  Statements 
Made  in  Connection  with  Exempt 
Tender  Offers 

§  249.480    Fonfn  CB.  tender  offer  statement 
in  connection  with  a  tender  offer  for  a 
foreign  private  issuer. 

This  form  shall  be  used  to  report  an 
issuer  tender  offer  conducted  in 
compliance  with  §  240.13e-4(h)(8)  of 


this  chapter  and  a  third-party  tender 
offer  conducted  in  compliance  with 
§240.14d-l(c)  of  this  chapter.  This 
report  shall  also  be  used  by  a  target 
company  pursuant  to  §  240.14e-2(d)(l) 
of  this  chapter. 

[Note:  Form  CB  does  not  appear  in  the 
Code  of  Federal  Regulations.  Form  CB  is 
attached  as  Appendix  A.) 

PART  260— GENERAL  RULES  AND 
REGULATIONS.  TRUST  INDENTURE 
ACT  OF  1939 

18.  The  authority  citation  for  Part  260 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77eee.  77ggg,  77nnn, 
77SSS,  787/(d),  80b-3,  80b-4,  and  80b-ll. 

19.  By  adding  §  260.4d-10  to  read  as 
follows: 

§  260.4d-1 0    Exemption  for  securities 
issued  pursuant  to  §  230.802  of  this  chapter. 

Any  debt  security,  whether  or  not 
issued  under  an  indenture,  shall  be 
exempt  from  the  operation  of  the  Act  if 
made  in  compliance  with  §  230.802  of 
this  chapter. 

Dated:  November  13, 1998. 
By  the  Commission. 
Jonathan  G.  Katz, 

Secretary. 

Appendix  A 

Note:  Form  CB  does  not  appear  in  the  Code 
of  Federal  Regulations. 

FORM  CB 

OMB  APPROVAL 

OMB  Number:  xxxx-xxxx 
Expires:  Approval  Pending 
Estimated  average  burdens  hours  per 
response:  2.0 

U.S.  Securities  and  Exchange  Commission 

Washington,  D.C.  20549 

FonnCB 

TENDER  OFFER/RIGHTS  OFFERING 
NOTIFICATION  FORM 


J 


(AMENDMENT  NO.  _ 

Please  place  an  X  in  the  box(es)  to 
designate  the  appropriate  rule  provision(s) 
relied  upon  to  file  this  Form: 
Securities  Act  Rule  801  (Rights  Offering)  D 
Securities  Act  Rule  802  (Exchange  Offer)  D 
Exchange  Act  Rule  13e-4(h)(8)  (Issuer 

Tender  Offer)  D 
Exchange  Act  Rule  14d-l(c)  (Third  Party 

Tender  Offer)  D 
Exchange  Act  Rule  14e-2(d)(l)  (Target 

Response)  D 


(Name  of  Subject  Company) 

(Translation  of  Subject  Companv's  Name  into 
English  (if  applicable)) 


(Jurisdiction  of  Subject  Company's 
Incorporation  or  Organization) 
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ff  [( me  of  PersonCs)  Furnishing  Form) 


(1  i  tie  of  Class  of  Securities) 


(( ll  JSIP  Number  of  Qass  of  Securities  (if 
a] )  >licable)) 


(I  I  ime,  Address  (including  zip  code)  and 
linephone  Number  (including  area  code)  of 
Person(s)  Authorized  to  Receive  Notices  and 
Qcnnmunications  on  Behalf  of  Subject 
Company) 


(I)bte  Tender  Offer/Rights  Offering 
dommenced) 

'  An  agency  may  not  conduct  or  sponsor, 
a^  d  a  person  is  not  required  to  respond  to, 
a « »llection  of  information  unless  it  displays 
a  ( ;urrently  valid  control  number.  Any 
E II  imber  of  the  public  may  direct  to  the 
C  <  immission  any  comments  concerning  the 
a  c  curacy  of  this  burden  estimate  and  any 
suggestions  for  reducing  this  burden.  This 
c  c  llection  of  information  has  been  reviewed 
t  ]  OMB  in  accordance  with  the  clearance 
raquirements  of  44  U.S.C.  3507. 

G  meral  Instructiona 
Eligibility  Requirements  for  Use  of  Form  CB 
A.  Use  this  Form  to  furnish  information 
jnirsuant  to  Rules  13&-4(h)(8).  14d-l(c)  and 
1 '  ^e-2(d)(l)  under  the  Securities  Exchange 
i  k  rt  of  1934  ("Exchange  Act"),  and  Rules  801 
4]  id  802  under  the  Securities  Act  of  1933 
Securities  Act"). 


,  ^tructions 

1.  For  the  purposes  of  this  Form,  the  term 
lubject  company"  means  the  issuer  of  the 

1  u  icurities  in  a  ri^ts  offering  and  the 
I J  >mpany  whose  securities  are  sought  in  a 
ander  offer. 

2.  For  the  purjwses  of  this  Form,  the  term 
»nder  offer"  includes  both  cash  and  stock 

f  nder  offers. 

B.  The  information  and  documents 
\  unished  on  this  Form  are  not  deemed 
'  Bled"  with  the  Conunission  or  otherwise 
siibject  to  the  liabilities  of  Section  18  of  the 
Bxchange  Act. 

I! .  Instructions  for  Submitting  Form 
^.  A.  You  must  furnish  five  copies  of  this 
[  orm  and  any  amendment  to  the  Form  (see 
t  art  I,  Item  l.(b)),  including  all  exhibits  and 
e  ny  other  paper  or  document  furnished  as 
I  art  of  the  Form,  to  the  Commission  at  its 
[  rincipal  office.  Each  copy  shall  be  bound, 
I  tapled  or  otherwise  compiled  in  one  or  more 
J  arts,  without  stiff  covers.  The  binding  shall 
I  e  made  on  the  side  or  stitching  margin  in 
!  uch  manner  as  to  leave  the  reading  matter 
I  egible. 

B.  The  persons  specified  in  Part  IV  must 
1  oanually  sign  the  original  and  at  least  one 
I  opy  of  this  Form  and  any  amendments.  You 
1  oust  conform  any  unsigned  copies. 

C.  You  must  furnish  this  Form  to  the 
( :k>mmission  no  later  than  the  next  business 


day  after  the  disclosure  documents  submitted 
with  this  Form  are  published  or  otherwise 
disseminated  in  the  subject  company's  home 
jurisdiction. 

D.  In  addition  to  any  internal  numbering 
you  may  include,  sequentially  number  the 
manually  signed  original  of  the  Form  and  any 
amendments  by  handwritten,  typed,  printed 
or  other  legible  form  of  notation  from  the  first 
page  of  the  docimient  through  the  last  page 
of  the  document  and  any  exhibits  or 
attachments  thereto.  Further,  you  must  set 
forth  the  total  number  of  pages  contained  in 
a  numbeMd  original  on  the  first  page  of  the 
document. 

III.  Special  Instructions  for  Complying  with 
FormCB 

Under  Sections  3(b),  7.  8, 10, 19  and  28  of 
the  Securities  Act  of  1933,  and  Sections  12, 
13, 14,  23  and  36  of  the  Exchange  Act  of  1934 
and  the  rules  and  regulations  adopted  under 
those  Sections,  the  Conunission  is  authorized 
to  solicit  the  information  required  to  be 
supplied  by  this  form  by  certain  entities 
conducting  a  tender  offer,  rights  offer  or 
business  combination  for  the  securities  of 
certain  issuers. 

Disclosure  of  the  information  specified  in 
this  form  is  mandatory.  We  will  use  the 
information  for  the  primary  purposes  of 
ensuring  that  the  offeror  is  entitled  to  use  the 
Form  and  that  investors  have  information 
about  the  transaction  to  enable  them  to  make 
informed  investment  decisions.  We  will 
make  this  Form  a  matter  of  public  record. 
Therefore,  any  information  given  will  be 
available  for  inspection  by  any  member  of  the 
public. 

Because  of  the  public  nature  of  the 
information,  the  Commission  can  utilize  it 
for  a  variety  of  purposes.  These  purposes 
include  referral  to  other  governmental 
authorities  or  securities  self-regulatory 
organizations  for  investigatory  purposes  or  in 
connection  with  litigation  involving  the 
Federal  securities  laws  or  other  civil, 
criminal  or  regulatory  statutes  or  provisions. 

PART  I— INFORMATION  SENT  TO 
SHAREHOLDERS 

Item  1.  Home  Jurisdiction  Documents 

(a)  You  must  attach  to  this  Form  the  entire 
disclosure  document  or  documents  you  have 
delivered  to  holders  of  securities  in  the  home 
jurisdiction.  The  Form  need  not  include  any 
dociunents-  incorpwrated  by  reference  into 
those  disclosure  document(s)  and  not 
distributed  to  holders  of  securities.  If  any 
part  of  the  document  or  documents  to  be  sent 
to  U.S.  shareholders  is  in  a  foreign  language, 
include  an  English  translation. 

(b)  Furnish  any  amendment  to  a  home 
jurisdiction  document  or  documents  to  the 
Commission  under  cover  of  this  Form. 
Indicate  on  the  cover  page  the  number  of  the 
amendment. 


Item  2.  Informational  Legends 

You  may  need  to  include  l^ends  on  the 
outside  cover  page  of  any  offering 
document(8)  used  in  the  transaction.  See 
Rules  801(d)  and  802(d). 

Note  to  Item  2.  If  you  deliver  the  home 
jurisdiction  document(s)  through  an 
electronic  medium,  the  required  legends 
must  be  presented  in  a  manner  reasonably 
calculated  to  draw  attention  to  them. 

PART  II— INFORMATION  NOT  REQUIRED 
TO  BE  SENT  TO  SHAREHOLDERS 

The  exhibits  specified  below  shall  be 
furnished  as  part  of  the  Form,  but  need  not 
be  sent  to  shareholders  unless  sent  to 
shareholders  in  the  home  jiuisdiction.  Letter 
or  number  all  exhibits  for  convenient 
reference. 

(1)  Furnish  to  the  Commission  any  reports 
or  information  that,  in  accordance  with  the 
requirements  of  the  home  jurisdiction,  must 
be  made  publicly  available  in  connection 
with  the  transaction  but  need  not  be 
disseminated  to  shareholders. 

(2)  Furnish  copies  of  any  documents 
.  incorporated  by  reference  into  the  home 

jurisdiction  document(s). 

(3)  If  any  name  is  signed  to  this  Form 
pursuant  to  a  power  of  attorney,  furnish 
manually  signed  copies  of  the  power  of 
attorney. 

PART  ill— CONSENT  TO  SERVICE  OF 
PROCESS 

(1)  When  this  Form  is  furnished  to  the 
Conunission,  the  person  furnishing  this  Form 
(if  a  non-U.S.  person)  shall  also  file  with  the 
Commission  a  written  irrevocable  consent 
and  power  of  attorney  on  Form  F-X. 

(2)  Promptly  communicate  any  change  in 
the  name  or  address  of  an  agent  for  service 
to  the  Commission  by  amendment  of  the 
Form  F-X. 

PART  IV— SIGNATURES 

(1)  Each  person  (or  its  authorized 
representative)  on  whose  behalf  the  Form  is 
submitted  must  sign  the  Form.  If  a  person's 
authorized  representative  signs,  and  the 
authorized  representative  is  someone  other 
than  an  executive  officer  or  general  partner), 
provide  evidence  of  the  representative's 
authority  with  the  Form. 

(2)  Type  or  print  the  name  and  any  title  of 
each  person  who  signs  the  Form  beneath  his 
or  her  signatiue. 

After  due  inquiry  and  to  the  best  of  my 
knowledge  and  belief,  I  certify  that  the 
information  set  forth  in  this  statement  is  true, 
complete  and  correct. 
(Signature) 


(Name  and  Title) 
(Date) 


(FR  Doc.  98-31007  Filed  12-14-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart302 

[FRL-e202-4] 

RIN2060-AE48 

Reportabto  Quantities:  Removal  of 
Caprolactam  From  the  List  of  CERCLA 
Haiardous  Substances 

AQENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  amending  regulations 
under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  amended,  to  remove 
caprolactam  (CAS  No.  105-60-2)  from 
the  list  of  CERCLA  hazardous 
substances.  CERCLA  section  101(14) 
defines  the  term  hazardous  substance  by 
referring  to  those  substances  listed 
imder  several  other  environmental 
statutes,  including  section  112(b)  of  the 
Clean  Air  Act  (CAA),  as  well  as 
substances  designateid  by  EPA  as 
hazardous  under  CERCLA  section 
102(a).  Today's  action  follows  the 
removal  of  caprolactam  from  the  list  of 
hazardous  air  pollutants  under  section 
112(b)(1)  of  the  Clean  Air  Act 
Amendments  of  1990.  The  effect  of 
today's  action  is  that  caprolactam  is  no 
longer  a  CERCLA  hazardous  substance. 
Persons  in  charge  of  vessels  or  facilities 
6t>m  which  caprolactam  is  released  are 
no  longer  required  to  immediately 
notify  the  National  Response  Center  of 
the  release  under  CER(XA  section  103, 
and  are  not  subject  to  the  liability 
provisions  under  CERCLA  section  107. 
Unless  EPA  receives  adverse  written 
comments  during  the  review  and 
comment  period  provided  in  this  direct 
final  rule,  the  decision  to  remove 
caprolactam  from  the  list  of  CERCLA 
hazardous  substances  will  take  effect 
without  further  notice  as  provided  in 
the  DATES  section  of  this  Federal 
Register.  If  EPA  receives  adverse 
comment,  EPA  will  withdraw  this  rule 
before  its  efiiective  date  by  publishing  a 
document  in  the  Federal  Register 
informing  the  public  that  the  rule  vtrill 
not  take  effect. 

DATES:  This  final  rule  is  efiective  on 
February  16, 1999  unless  the  Agency 
receives  adverse  comments  by  January 
14, 1999.  Should  the  Agency  receive 
such  comments,  it  will  publish  a  timely 
withdrawal  informing  the  public  that 
this  rule  will  not  take  effect. 
ADDRESSES:  Mail  written  comments 
referring  to  Docket  Number  (102RQ- 


CAP)  to  Lynn  Beasley,  Office  of 
Emergency  and  Remedial  Response 
(5204G),  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW,  Washington, 
DC  20460.  Phone:  (703)  603-9086.  You 
can  examine  copies  of  public  comments 
and  other  materials  supporting  EPA's 
decision  to  remove  caprolactam  from 
the  Clean  Air  Act  and  CERCLA  lists  of 
hazardous  substances  at  the  U.S. 
Environmental  Protection  Agency 
Superfund  Docket  and  Document 
Center.  1235  Jefferson  Davis  Highway 
(1st  floor).  Arlington.  Virginia  22202. 
Docket  hoius-are  9:00  a.m.  to  4:00  p.m.. 
Monday  through  Friday.  Please  call 
(703)  603-9232  for  an  appointment.  The 
public  may  copy  a  maximum  of  100 
pages  from  any  regulatory  docket  at  no 
charge;  additional  copies  cost  $0.15  per 
page. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  on  specific  aspects  of  this 
final  rule,  contact  Lynn  Beasley  by  mail 
at  Office  of  Emergency  and  Remedial 
Response  (5204G).  U.S.  Environmental 
Protection  Agency.  401  M  Street.  SW. 
Washington,  DC  20460,  by  phone  at 
(703)  603-9086,  or  by  Internet  e-mail  at 
beasley.lynn@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Outline  of  Today's  Rule 

I.  Authority 

n.  Background 

m.  Administrative  Requirements 

A.  Executive  Order  12866 

B.  Executive  Order  12875 

C.  Executive  Order  13084 

D.  Executive  Order  13045 

E.  Regulatory  Flexibility  Act 

F.  Paperwork  Reduction  Act 

G.  Unfunded  Mandates  Reform  Act 
H.  National  Technology  Transfer  and 

Advancement  Act 
I.  Congressional  Review  Act 
IV.  List  of  Subjects 

L  Authority 

This  document  is  issued  under  the 
authority  of  section  102  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  42  U.S.C.  9602. 

n.  Background 

Section  101(14)  of  CERCLA  defines 
the  term  hazardous  substance  as  those 
substances  listed  under  several  other 
environmental  statutes  and  those 
substances  designated  by  EPA  as 
hazardous  under  CERCLA  section 
102(a).  In  particular,  CERCLA  section 
101(14)(E)  incorporates  by  reference  the 
list  of  hazardous  air  pollutants  listed  in 
section  112(b)(1)  of  the  Clean  Air  Act. 
CERCLA  section  102(a)  authorizes  EPA 
to  designate  as  hazardous  those 
substances  that,  when  released  into  the 
environment,  may  present  substantial 


danger  to  the  public  health  or  welfare  or 
the  environment,  and  to  establish  the 
reportable  quantity  for  all  CERCLA 
hazardous  substances.  A  list  of  CERCLA 
hazardous  substances  with  their 
corresponding  reportable  quantities  is 
provided  in  Table  302.4  at  40  CFR  part 
302.  CERCLA  section  103  requires  any 
person  who  releases  a  CERCLA 
hazardous  substance  in  an  amount  equal 
to  or  greater  than  its  reportable  quantity 
to  report  the  release  immediately  to  the 
Federal  government. 

In  1990,  amendments  to  section 
112(b)(1)  of  the  Clean  Air  Act  added  the 
substance  caprolactam  (CAS  No.  105- 
60^2)  to  the  list  of  hazardous  air 
pollutants.  Because  the  CERCLA 
definition  of  hazardous  substance 
includes  CAA  hazardous  air  pollutants, 
caprolactam  immediately  beoune  a 
CEkCLA  hazardous  substance.  On  June 
12, 1995,  EPA  updated  Table  302.4  to 
include  caprolactam  and  established  a 
reportable  quantity  of  5,000  pounds  for 
the  substance  (see  60  FR  30926).  In  July 
1993,  EPA  received  a  petition  to  remove 
caprolactam  from  CAA  section 
112(b)(1).  Following  a  review  of  the 
petition,  EPA  determined  that  there  was 
adequate  data  on  the  health  and 
environmental  effects  of  caprolactam  to 
indicate  that  emissions,  ambient 
concentrations,  bioaccumulation.  or 
deposition  of  the  substance  would  not 
cause  adverse  human  health  or 
environmental  effects.  Based  on  this 
determination,  the  Agency  proposed  to 
remove  caprolactam  bom  the  list  of 
CAA  hazardous  air  pollutants  at  section 
112(b)(1),  and  after  taking  comment, 
removed  caprolactam  from  the  list  on 
June  18, 1996  (see  61  FR  30816).  Parties 
had  an  opportunity  to  comment  on  the 
efiiect  of  removing  caprolactam  as  a 
hazardous  air  pollutant  prior  to  that 
final  rule. 

Today,  the  Agency  is  taking  action  to 
remove  caprolactam  from  the  list  of 
CERCLA  hazardous  substances.  The 
Agency  does  not  have  independent 
basis  upon  which  to  retain  caprolactam 
as  a  CERCLA  hazardous  substance.  The 
Agency's  designation  of  caprolactam 
imder  section  102(a)  was  based  solely 
upon  its  inclusion  as  a  hazardous 
substance  under  section  101(14)(E)  of 
CERCLA. 

This  rule  will  be  effective  February 
16, 1999  without  further  notice  unless 
the  Agency  receives  adverse  comments 
by  January  14. 1999.  If  EPA  receives 
adverse  comments,  the  Agency  will 
publish  a  notice  informing  the  public 
that  the  rule  will  not  take  effect  prior  to 
the  effective  date.  A  companion  rule  is 
in  the  Proposed  Rule  section  of  today's 
Federal  Register.  Should  the  Agency 
receive  any  adverse  comments,  this  final 
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ni ,  i  will  be  withdrawn  and  the  Agency 
w  u  proceed  with  the  proposed  rule.  All 
public  comments  received  will  be 
addressed  in  a  subsequent  flnal  rule 
based  on  the  proposed  rule.  EPA  will 
not!  institute  a  second  comment  period 
on  this  rule.  Parties  interested  in 
cofiimenting  on  this  rule  should  do  so 
at  ithis  time.  If  no  adverse  comments  are 
repived,  the  public  is  advised  that  this 
rule  will  be  effective  on  February  16, 
1999  and  no  further  action  will  be  taken 
oij  the  proposed  rule.  In  general, 
aqyerse  comments  are  comments  that 
sujggest  that  the  rule  should  not  be 
adopted,  that  offer  contrary  facts  or  that 
dispute  the  factual  basis  of  the 
rulemaking.  If  you  are  interested  in 
coinmenting  you  should  do  so  in 
acpordance  with  the  time  frame 
provided  in  today's  Federal  Register. 
Provide  any  written  comments  on  this 
rui^  to  the  address  indicated  in  the 
ADDRESSES  section  above. 

The  Agency  is  removing  caprolactam 
frQm  the  list  of  hazardous  substances 
through  direct  Hnal  rule  because  it  does 
not  expect  any  adverse  comments  and 
asj^tated  above,  parties  had  an 
opportunity  to  coment  on  the  effect  of 
removing  caprolactam  h-om  the 
hasardous  air  pollutant  list  prior  to  that 
filial  rule  (61  FR  30816).  Because 
reflating  caprolactam  under  CERCLA 
presents  an  unnecessary  burden  to 
industry.  EPA  believes  that  the  public's 
interest  is  best  served  by  immediately 
removing  caprolactam  from  the  list  of 
CERCLA  hazardous  substances. 

III.:  Administrative  Requirements 

A.  ixecutive  Order  12866 

[  nder  Executive  Order  12866,  (58  FR 
515  35,  October  4, 1993)  the  Agency 
m  J  5t  determine  whether  the  regulatory 
act  on  is  "significant"  and  therefore 
suk^ject  to  Office  of  Management  and 
Budget  (0MB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
reglilatory  action"  as  one  that  is  likely 
to,i!esult  in  a  rule  that  may: 

[1)  Have  an  annual  effect  on  the 
ecnnomy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
ecbnomy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
en|\|ironment,  public  health  or  safety,  or 
Stbie,  local,  or  Tribal  governments  or 
cqmmunities; 

i)  Create  a  serious  inconsistency  or 
rwise  interfere  with  an  action  taken 

>lanned  by  another  agency; 

))  Materially  alter  the  budgetary 
inl  tact  of  entitlements,  grants,  user  fees, 
or  oan  programs  or  the  rights  and 
ot  1  gations  of  recipients  thereof;  or 


(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

EPA  has  determined  that  this  rule  is 
not  a  "significant  regulatory  action" 
under  the  terms  of  E.0. 12866  and  is 
therefore  not  subject  to  0MB  review. 

B.  Executive  Order  12875 

Under  Executive  Order  12875.  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting,  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 
Today's  rule  does  not  create  a  mandate 
on  State,  local  or  tribal  governments  and 
it  does  not  impose  any  enforceable 
duties  on  these  entities.  Accordingly, 
the  requirements  of  Executive  Order 
12875  do  not  apply  to  this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084.  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  H'A  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  C5rder  13084  requires  EPA  to 


develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  This  rule  is  not  subject 
to  this  Executive  Order  because  it  does 
not  impose  substantial  direct 
compliance  cost  on  tribal  communities 
and  it  does  not  significantly  or  uniquely 
affect  those  communities. 

D.  Executive  Order  13045 

Executive  Order  13045  (62  FR  19885. 
April  23. 1997)  applies  to  any  rule  that: 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  .an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This  rule  is 
not  subject  to  the  Executive  Order 
because  it  is  not  economically 
significant  as  defined  in  E.O.  12866,  and 
because  it  does  not  involve  decisions 
based  on  environmental  health  or  safety 
risks. 

E.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.,  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996)  whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effect  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  However,  no  regulatory 
flexibility  analysis  is  required  if  the 
head  of  an  agency  certifies  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

SBREFA  amended  the  Regulatory 
Flexibility  Act  to  require  Federal 
agencies  to  provide  a  statement  of  the 
factual  basis  for  certifying  that  a  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  following  discussion 
explains  EPA's  determination.  Because 
the  action  being  taken  by  the  Agency  in 
today's  notice  reduces  regulatory 
requirements,  the  Administrator 
certifies  pursuant  to  U.S.C.  605(b)  that 
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this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
regulation,  therefore,  does  not  require  a 
regulatory  flexibility  analysis. 

F.  Paperwork  Reduction  Act 

This  final  rule  does  not  contain  any 
information  collection  requirements 
subject  to  OMB  review  under  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq. 

G.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
L.aw  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted. 

Further,  before  EPA  establishes  any 
regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 


government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  govenunents  on  compliance  with 
the  regulatory  requirements. 

Today's  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  UMRA)  for 
State,  local,  or  tribal  governments  or  the 
private  sector.  This  rule  is  deregulatory 
in  nature  and  does  not  impose  any 
enforceable  duty.  Thus,  today's  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA.  As 
to  section  203,  EPA  has  determined  that 
this  rule  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  104- 
113,  section  12(d)  (15  U.S.C.  272) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  doing  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business  • 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
'provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards.  This 
action  does  not  involve  technical 
standards.  Therefore,  EPA  did  not 
consider  the  use  of  any  voluntary 
consensus  standards. 


/.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report  which  includes  a 
copy  of  the  rule  to  each  House  of 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  Major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  February  16, 1999. 

List  of  Subjects  in  40  CFR  Part  302 

Environmental  protection.  Air 
pollution  control.  Chemicals,  Hazardous 
materials.  Hazardous  wastes. 
Intergovernmental  relations.  Natural 
resources.  Reporting  and  recordkeeping 
requirements,  Superfund,  Waste 
treatment  and  disposal.  Water  pollution 
control. 

Dated:  December  9, 1998. 
Carol  Browner, 

Administrator. 

40  CFR  Part  302  is  amended  as 
follows: 

PART  302— DESIGNATION, 
REPORTABLE  QUANTITIES.  AND 
NOTIFICATION 

1.  The  authority  citation  for  Part  302 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  9602,  9603  and  9604; 
33  U.S.C.  1321  and  1361. 

§302.4    [Amended] 

2.  Amend  §  302.4  by  removing  the 
entry  for  "Caprolactam"  from  Table 
302.4. 

[PR  Doc.  98-33213  Filed  12-14-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGBNCY 

40  OFR  Part  302 

[FRL-6202-5] 

Rlhlt050-AE48 

Reportable  Quantities:  Removal  of 
Caprolactam  From  the  List  of  CERCLA 
Hazardous  Sut>stances 

AGt^Y:  Environmental  Protection 
Ag^bcy  (EPA). 
ACil0N:  Proposed  rule. 

SUHMMARY:  The  Environmental  Protection 
Agency  (EPA)  proposes  to  amend 
regulations  under  the  Comprehensive 
Enyironmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  amended,  to  remove 
ca^folactam  (CAS  No.  105-60-2)  from 
the!  list  of  CERCLA  hazardous 
substances.  Today's  action  follows  the 
removal  of  caprolactam  from  the  list  of 
hazardous  air  pollutants  (HAPs)  under 
section  112(b)(1)  of  the  Clean  Air  Act 
Ai^^ndments  of  1990. 

Ih  the  Rules  and  Regulations  section 
of  today's  Federal  Register,  EPA  is 
appfoving  this  action  as  a  direct  Hnal 
rule  without  a  prior  proposal  because 


EPA  views  this  action  as 
noncontroversial  and  anticipates  no 
adverse  comments.  The  rationale  for 
approving  this  action  is  set  forth  in  the 
direct  final  rule.  If  no  adverse  written 
comments  are  received  in  response  to 
the  direct  final  rule,  no  further  activity 
is  contemplated  in  relation  to  this 
proposed  rule.  If  EPA  receives  adverse 
written  comments,  EPA  will  withdraw, 
the  direct  final  rule  before  its  effective 
date  by  publishing  a  timely  withdrawal 
in  the  Federal  Register.  All  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Written  comments  must  be 
received  on  or  before  Janueuy  14, 1999. 
ADDRESSES:  Written  comments  referring 
to  Docket  Number  (102RQ-CAP)  may  be 
mailed  to  Lyim  Beasley,  Office  of 
Emergency  and  Remedial  Response 
(5204G),  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW,  Washington, 
DC  20460.  Phone:  (703)  603-9086. 
Copies  of  public  comments  and  other 
materials  supporting  EPA's  decision  to 
remove  caprolactam  from  the  Clean  Air 
Act  and  CERCLA  lists  of  hazardous 


substances  may  be  examined  at  the  U.S. 
Environmental  Protection  Agency 
Superfund  Docket  and  Document 
Center,  1235  Jefferson  Davis  Highway 
(1st  fioor),  Arlington.  Virginia  22202. 
Docket  hours  are  9:00  a.m.  to  4:00  p.m., 
Monday  through  Friday.  Please  call 
(703)  603-9232  for  an  appointment.  The 
public  may  copy  a  maximum  of  100 
pages  fi-om  any  regulatory  docket  at  no 
charge;  additional  copies  cost  $0.15  per 
page. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  on  specific  aspects  of  this 
final  rule,  contact  Lyim  Beasley  by  mail 
at  Office  of  Emergency  and  Remedial 
Response  (5204G),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington.  DC  20460,  by  phone  at 
(703)  603-9086.  or  by  Internet  e-mail  at 
beasley.  lynn@epa.gov. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  direct 
final  rule  published  in  the  final  rules 
section  of  today's  Federal  Register. 

Dated:  December  9. 1998. 
Carol  Brovimer, 

Administrator 

(FR  Doc.  98-33214  Filed  12-14-98;  8:45  ami 
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Proclamation  7159  of  December  11,  1998 
National  Children's  Memorial  Day,  1998 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

There  is  nothing  more  devastating  to  a  family  than  the  death  of  a  child. 
Each  year,  thousands  of  America's  families  face  this  tragedy,  losing  their 
children  to  illness,  injury,  or  accident.  Our  whole  society  experiences  this 
loss  as  well,  for  we  are  all  diminished  by  the  death  of  every  one  of  our 
young  people,  whose  love,  laughter,  talents,  and  achievements  bring  so 
much  joy  to  our  lives  and  so  much  promise  to  our  future.  ^ 

The  holiday  season  is  an  especially  painful  time  for  parents  who  have 
lost  a  child,  so  it  is  fitting  that  we  set  aside  a  special  day  during  this 
month  to  acknowledge  the  grief  of  these  families  and  to  pay  tribute  to 
the  lives  and  memories  of  their  children.  On  National  Children's  Memorial 
Day,  let  us  all  reach  out,  whether  as  individuals  or  as  members  of  caring 
communities,  to  offer  bereaved  families  the  compassion,  support,  and  under- 
standing they  need  to  begin  the  process  of  healing. 

NOW,  THEREFORE,  I,  WItLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  December  13,  1998. 
as  National  Children's  Memorial  Day.  I  call  upon  the  American  people 
to  observe  this  day  with  appropriate  programs  and  activities  in  remembrance 
of  the  infants,  children,  teenagers,  and  young  adults  who  have  died  and 
to  bring  comfort  to  their  families. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  eleventh  day 
of  December,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-eight, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-third. 
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Presidential  Documents 


Executive  Order  13108  of  December  11,  1998 

Further  Amendment  to  Executive  Order  13037,  Commission 
To  Study  Capital  Budgeting 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  and  in  order  to  extend  the  reporting 
deadline  for,  and  the  expiration  date  of,  the  Commission  to  Study  Capital 
Budgeting,  it  is  hereby  ordered  that  Executive  Order  13037,  as  amended, 
is  further  amended  by  deleting  in  section  3  of  that  order  "within  1  year 
from  its  first  meeting"  and  inserting  in  lieu  thereof  "by  February  1,  1999" 
and  by  deleting  in  section  5  of  that  order  "30  days  after  submitting  its 
report"  and  inserting  in  lieu  thereof  "on  September  30, 1999". 
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THE  WHITE  HOUSE, 
December  11,  1998. 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  DECEMBER  15. 
1998 

AGRICULTURE 
DEPARTMENT 
Commodtty  Credit 
Corporation 

Loan  and  purchase  programs: 
Price  support  levels — 
Tobacco;  published  10-20- 
98 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Architectural  and 

engineering  services  and 

construction  design; 

published  12-15-98 
E-mail/lntemet  addresses  on 

contracts  and 

modifications;  published 

12-15-98 
Electronic  signature  of 

receiving  reports; 

pubNshed  12-15-98 
Short  form  research 

contract;  published  12-15- 

98 
Spanish  laws  and  insurance; 

compliance;  published  12- 

15-98 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Preparedness: 
Offsite  radiological 
emergency  preparedness 
program;  services  fee; 
published  12-15-98 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 
Massachusetts:  published 
12-15-98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Eurocopter  France; 

published  11-10-98 
Pratt  &  Whitney;  published 
10-16-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Federal  Seed  Act: 


Noxious-weed  seeds; 

prohibition  of  shipment  of 
•  agricultural  and  vegetable 

seeds  containing  them; 

comments  due  by  12-21- 

98;  published  10-20-98 
Raisins  produced  from  grapes 
grown  in — 
California;  comments  due  by 

12-22-98;  published  10- 

23-98 
Table  grapes  (European  or 
vinifera  type);  grade 
standards;  comments  due 
by  12-21-98;  published  10- 
21-98 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
inspection  Service 

Plant-related  quarantine, 
domestic: 
Mexican  fruit  fly;  comments 

due  by  12-21-98; 

published  10-22-98 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Bering  Sea  and  Aleutian 
Islands  groundfish  et 
al.;  comments  due  by 
12-21-98;  published  10- 
22-98 
Pacific  halibut  and  red 
king  crab;  comments 
due  by  12-24-98; 
published  11-25-98 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 
Practice  and  procedure: 
Off-the-record 
communications; 
comments  due  by  12-24- 
98;  pubHshed  9-25-98 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs: 
Stratospheric  ozone 
protection — 

Essential-use  allowances; 
1999  allocation; 
comments  due  by  12- 
21-98;  published  11-20- 
98 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Illinois;  comments  due  by  ~i 
12-23-98;  published  11-  ' 
23-98 
Air  programs;  State  authority 
delegatk}ns: 

Michigan;  comments  due  by 
12-23-98;  published  11- 
23-98 


Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Washington;  comments  due 
by  12-21-98;  published 
11-19-98 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  12-23-98;  published 
11-23-98 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  servk:es: 
Telecommunications  Act  of 
1996;  implementation — 
Universal  service  polk^y; 
comments  due  by  12- 
23-98;  published  12-9- 
98 
Radio  statk>ns;  table  of 
assignments: 
Texas;  comments  due  by 
12-21-98;  published  11- 
10-98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 
Medk:are: 
Hospital  wage  data;  limited 
additional  opportunity  to 
request  revisions; 
comments  due  by  12-21- 
98;  published  11-19-98 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Federal  Housing  Enterprise 
Oversight  Office 
Practice  and  procedure: 
Hearings  on  the  record; 
comments  due  by  12-23- 
98;  published  9-24-98 

INTERIOR  DEPARTMENT 
Rsh  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Australian  koala;  comments 
due  by  12-21-98; 
put>lished  9-22-98 
Dismal  Swamp  southeastern 
shrew;  comments  due  by 
12-21-98;  published  10- 
21-98 
Yacare  caiman,  etc.; 
comments  due  by  12-22- 
98;  published  9-23-98 
LEGAL  SERVICES 
CORPORATION 
Fund  recipients: 
Recipient  fund  balances; 
comments  due  by  12-21- 
98;  published  10-22-98 
Timekeeping  requirement; 
comments  due  by  12-21-98; 
published  10-22-98 


NUCLEAR  REGULATORY 
COMMISSION 

Production,  and  utilization 
facilities;  domestic  licensing: 

Nudear  power  reactors — 

Changes,  tests,  and 
experiments;  comments 
due  by  12-21-98; 
published  10-21-98 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Ainwofthiness  directives: 

de  Havilland;  comments  due 
-    by  12-22-98;  published 
10-22-98 

Airbus;  comments  due  by 
12-23-98;  published  11- 
23-98 

AlliedStgnal  Avionks,  Inc.; 
comments  due  by  12-22- 
98;  published  10-29-98 

Boeing;  comments  due  by 
12-24-98;  published  11-9- 
98 

Bomt>ardler;  comments  due 
by  12-23-98;  published 
11-23-98 

Cessna;  comments  due  by 
12-22-98;  published  10- 
22-98 

Fokker;  comments  due  by 
12-23-98;  published  11- 
23-98 

Class  E  airspace;  comments 
due  by  12-26-98;  published 
11-19-98 

TRANSPORTATION 
DEPARTMENT 

■National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

School  bus  body  joint 
strength;  comments  due 
by  12-21-98;  published 
11-5-98 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Employment  taxes  and 
collectk)n  of  income  taxes  at 
source: 

Railroad  employers; 
exception  from 
supplemental  annuity  tax; 
comments  due  by  12-22- 
98;  published  9-23-98 

Income  taxes: 

Taxable  transactions; 
treatment  of  disposition  by 
one  corporation  of  stock 
of  another  corporation; 
comments  due  by  12-22- 
98;  published  9-23-98 
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CEmtents 


Agrlcullurai  Marketing  Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Federal-State  marketing  improvement  program,  69260 

Agriculture  Department 

See  Agricultural  Marketing  Service 
See  Forest  Service 

Children  and  Families  Administradon 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  69295-69296 
Grants  and  cooperative  agreements;  availability,  etc.: 

Developmental  disabilities — 
State  coimcils  and  protection  and  advocacy  programs; 
Federal  allotments,  69296-69297 
Ori  {^zation,  functions,  and  authority  delegations: 

Deputy  Assistant  Secretary  for  Administration,  69297- 

T      69299 

Coast  Guard 

abridge  operations: 
^strict  of  Coliunbia,  69191-69193 
Bw  Jersey,  69193 

Cdihmerce  Department 

Se(^  Export  Administration  Bureau 

Se0.  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 


ci 


nptroller  Of  the  Currency 

NOnCES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  reqiiest,  69360- 

1       69361 

C^  lyrfght  Office,  Library  of  Congress 

PfldPOSED  RULES 

Cojbyright  office  and  procediues: 

'  honorecords,  making  and  distribution;  reasonable  notice 
of  use  and  payment  to  copyright  owners,  69251 

El  9  pioyment  and  Training  Administration 

NOTICES 

Ad  ustment  assistance: 

{ nvH  Knitwear,  Inc.,  69308 

E  oise  Cascade,  69306^9309 

E  rank  H.  Fleer  Corp.,  69309 

K  leneva  Steel,  69309 

I  i^talarms  Electronics  Corp.,  69309 

t  lazdar,  69310 

I  ioneer  Natural  Resources  USA,  Inc.,  69310 

<  avane  International  Corp.,  69310 

'  DS,  Inc..  et  al.,  69311-«9312 
N  ^  FTA  transitional  adjustment  assistance: 

Honeer  Natural  Resourses  USA,  Inc.,  69312 

ik)nju's  Auto  Body  Coatings  &  Refinishing  Co.,  Inc.  et  al.. 
69312-69314 
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Energy  Department 

See  Federal  Energy  Regulatory  Commission 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Beijing  energy-efficiency  and  renewable  energy 
demonstration  building  project,  69267-69268 
Natural  gas  exportation  and  importation: 

Niagara  Mohawk  Energy  et  al.,  69268-69269 
Powerplant  and  industrial  fuel  use;  new  electric 
powerplant  coal  capability: 
Self-certification  filings — 
Gregory  Power  Partners,  L.P.,  6926»-69270 

Environmental  Protectfon  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
New  Jersey,  69193-69194 
Drinking  water: 
National  primary  drinking  water  regulations- 
Disinfectants  and  disinfection  byproducts,  69389- 

69476 
Safe  Drinking  Water  Act;  Interim  enhanced  surface 
water  treatment,  69477-69521 
Pesticides:  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Bifenthrin,  69200-69205 
Copper  ammonium  complex,  69205-69208 
Tralkoxydim,  69194-69200 

PROPOSED  RULES 

Air  pollution;  standards  of  performance  for  new  stationary 
sources: 
Solid  waste  landfills  that  commenced  construction  prior 
to  May  30.  1991  and  have  not  been  modified  or 
reconstructed  since  May  30,  1991,  69363-69384 
Air  programs;  State  authority  delegations: 

California,  69251-69256 
Meetings: 
Chemical  monitoring  revisions  and  alternative  monitoring 
guidelines  for  publicwater  systems;  stakeholders, 
69256 
NOTICES 

Pesticide  registration,  cancellation,  etc.: 
American  Cyanamid  Co.,  69280-69281 
Biocontrol  Ltd.,  69281 
Deet.  etc.,  69281-69282 
Dicofol,  69282-69284 
Rhone-Poulenc  Co.,  69284-69285 
Pesticides;  experimental  use  permits,  etc.: 
EDEN  Bioscience  Corp.,  69285 

Export  Administration  Bureau 

NOTICES 

Meetings: 
President's  Export  Council.  69261 

Farm  Credit  Administration 

PROPOSED  RULES 
Farm  credit  system: 
Loan  policies  and  operations — 
Chartered  territories,  69229-«9230 
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NOTICES 

Fann  credit  system: 
Interest  rate  risk  management;  policy  statement.  69285- 
69288 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Airbus,  69188-69189,  69179-69185 

Boeing,  69185-69187 

Sikorsky,  69177-69178 
Class  E  airspace,  69190 
PROPOSED  RULES 
Class  B  airspace,  69230 
Class  E  airspace,  69230-69232 
NOTICES 

Exemption  petitions;  summary  and  disposition,  69355- 

69356 
Meetings: 

RTCA,  Inc.,  69356 
Passenger  facility  charges;  applications,  etc.: 
Modesto  City-County  Airport-Harry  Sham  Field,  CA. 
69356-69357 

Federai  Communications  Commission 

RULES 

Television  broadcasting: 
Telecommunications  Act  of  1996;  implementation — 
Digital  television  spectnun  ancillary  or  supplementary 
use  by  DTV  hcensees;  fees,  69208-69216 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  69288-69289 

Federai  Election  Commission 

PROPOSED  RULES 

Contribution  and  expenditure  limitations  and  prohibitions: 
Corporate  and  labor  organizations — 
Membership  association  member;  definition,  69224- 
69229 
Presidential  primary  and  general  election  candidates; 
public  financing: 
Eligibihty  requirements  and  funding  expenditiue  and 
repayment  procedures,  69523-69537 

Federai  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 
California  Independent  System  Operator  Corp.  et  al 

69272-69275 
National  Power  Management  Co.  et  al.,  69275-69277 
Northeast  Utihties  Service  Co.  et  al.,  69277-69280 

Applications,  hearings,  determinations,  etc.: 
CNG  Transmission  Corp.,  69270 
Eastern  Shore  Natural  Gas  Co.,  69270-69271 
El  Paso  Natu.-al  Gas  Co.,  69271 
Southwestern  PubUc  Service  Co.  et  al..  69271-69272 
Williams  Gas  Pipelines  Central.  Inc.,  69272 

Federal  Maritime  Commission 

NOTICES 

Freight  forwarder  licenses: 
J.B.R.  Marine  Inc.  et  al..  69289 

Federal  Trade  Commission 

PROPOSED  RULES 
Trade  regulation  rules: 
Textile  wearing  apparel  and  piece  goods;  care  labeling 
Public  workshop-conference,  69232-69236 


NOTICES 
Meetings: 
Consumer  protection  in  global  electronic  marketplace; 
U.S.  perspectives;  workshop,  69289-69291 
Prohibited  trade  practices: 
American  College  for  Advancement  in  Medicine.  69291- 

69292 
James,  Max  F.,  69292-69293 
New  Vision  International  et  al.,  69293-69294 

Financial  Management  Service 

See  Fiscal  Service 

Fiscal  Service 

RULES 

Book-entry  Treasury  bonds,  notes,  and  bills: 
Securities  in  book-entry  form  held  through  financial 
intermediaries  "TRADES"  regulations;  Article  8 
exceptions — 
State  list;  update,  69191 

Food  and  Drug  Administration 

NOTICES 

Meetings: 
Anesthetic  and  Life  Support  Drugs  Advisory  Committee. 

69299 
Oncologic  Drugs  Advisory  Committee,  69299-69300 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Ohio.  69261 
Pennsylvania 
Kvaemer  Philadelphia  Shipyard,  Inc.;  shipbuilding 
facility,  69261-69262 

Forest  Service 

NOTICES 
Meetings: 
Olympic  Provincial  Interagency  Executive  Committee 
Advisory  Committee,  69260 

General  Services  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  conunent  request,  69294- 
69295 

Health  and  Human  Services  Department 

See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 
See  Indian  Health  Service 

Indian  Healtii  Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Health  professions  preparatory,  pregraduate  and  Indian 

health  professions  scholarship  programs,  69300- 

69301 

Interior  Department 

See  Land  Management  Bureau 
See  National  Park  Service 
See  Reclamation  Bureau 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
California  Desert  District  Advisory  Council,  69301 
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InMnal  Revenue  Service 

PR0TO6ED  RULES 
EstQte  and  gift  taxes: 
Kf frital  deduction;  valuation  of  interest  in  property 

passing  to  siurviving  spouse;  public  hearing,  69248- 

69251 

International  Trade  Adnflinistration 

NOTICES 

Antidumping: 

i^Uet  dudn,  other  than  bicycle,  from — 
I  Japan,  69262-69263 
Wt  trade  certificates  of  review.  69264-69266 
{lications,  hearings,  determinations,  etc.: 
torgia  Institute  of  Technology,  69263 
ptgers  State  University  et  al..  69263-69264 
iversity  of— 
{California.  69264 

lonal  Trade  Commission 

Import  investigations: 
Pl-ams  of  one  megabit  and  above  from — 
I  Taiwan,  69304-69305 
1 »  anos;  economic  and  competitive  conditions  affecting 

U.S.  industry,  69305-69306 
*  jlychloroprene  rubber  from — 
Japan, 69306-69307 

Jujitlce  DefMrtment 

See  National  Institute  of  Justice 
Seip  Prisons  Bureau 
NcrncES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  69307 

uibor  Department 

Sed  Employment  and  Training  Administration 
See  Pension  and  Welfare  Benefits  Administration 


uUc 


Id  Management  Bureau 

NOTICES 

Di  dclaimer  of  interest  applications: 
Nevada,  69301-69302 

LI  rary  of  Congress 

& » f  Copyright  Office,  Library  of  Congress 

N I  ional  Highway  Traffic  Safety  Administration 

wiriCES 
W  ( etings: 

J  Research  and  development  programs,  69357 
Nffitor  vehicle  safety  standards: 
Nonconforming  vehicles — 
Importation  eligibility;  determinations,  69357-69359 
( rtor  vehicle  safety  standards;  exemption  petitions,  etc.: 
J)eTomaso  Modena  S.p.A.,  69359-69360 
Monal  Institute  of  Justice 
NcrncES 

pijants  and  cooperative  agreements;  availability,  etc.: 
^^rrestee  drug  abuse  monitoring  program  research  and 
evaluation  program,  69307-69308 


National  Oceanic  and  Atmospheric  Administration 

pnOPOSED  RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Pacific  halibut  and  sablefish;  individual  fishing  quota 
program;  modified  hired  skipper  requirements, 
69256-69259 
NOTICES 
Permits: 
Marine  mammals,  69266-69267 

National  Park  Service 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  69302 
Environmental  statements;  notice  of  intent: 

Mary  McLeod  Bethune  Council  House  National  Historic 
Site,  CO,  69303 

Yosemite  National  Park,  CA,  69303-69304 

National  Science  Foundation 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  69327- 
69328 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Public  Service  Electric  4  Gas  Co..  69330 

Tennessee  Valley  Authority,  69331 
Meetings;  Sunshine  Act.  69331 
Operating  licenses,  amendments;  no  significant  hazards 

considerations;  biweekly  notices.  69332-69353 
Applications,  hearings,  determinations,  etc.: 

Duke  Energy  Corp.,  69328-69329 

Duke  Energy  Corp.;  correction,  69329-69330 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Employee  benefit  plans;  prohibited  transaction  exempUons: 
MONY  Life  Insurance  Co.  et  al.,  69314-69325 
Service  Employees  International  Union  Local  252  Welfare 
Fund. 69325-69327 

Prisons  Bureau 

RULES 

Inmate  control,  custody,  care,  etc.: 
Sex  offender  release  notification;  designation  of  offenses. 
69385-69387 

PutMIc  Det)t  Bureau 

See  Fiscal  Service 

Public  Health  Service 

See  Food  and  Drug  Administration 
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TT  ( 1  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
aqplicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  put)lished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

Tl^  Code  of  Federal  Regulations  is  sold  by 
the;  Superintendent  of  Documents.  Prices  of 
ne«  txxiks  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


dBpartment  of  transportation 

FMeral  Aviation  Administration 

14:CFRPart39 

0^dm  No.  96-8W-2»^D:  AmwidnMnt 
3^ -10943:  AD  96-26-02] 

II  -worlhinMS  DiractlvM;  Siltorsicy 
ii  vraft  CofporaMon  Model  6-61  A,  D, 
L,  N.  NM,  R.  and  V  Helicoplors 

AOENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUIMMARY:  This  amendment  adopts  a 
Dffw  airworthiness  directive  (AD), 
ajiplicable  to  Sikorsky  Aircraft 
C>|rporation  Model  S-61A,  D,  E,  L,  N, 
l»fl^.  R,  and  V  helicopters,  that  requires 
ai  Nondestructive  inspection  (NDI)  for 
Clicks  in  the  main  rotor  shaft  (shaft). 
af^  requires  removal  of  any  shaft  with 
a  Crack  and  replacement  vdth  an 
airworthy  shaft.  This  AD  also  requires 
appropriate  marking  of  shafts  and  log 
book  entries  by  the  operator  to 
^^termine  the  shaft  retirement  Ufe.  and 
eisCablishes  a  new  retirement  life  for  the 
^aft.  This  amendment  is  prompted  by 
four  reports  of  cracks  occurring  in 
helicopters  that  were  utilized  in 
repetitive  external  lift  (REL)  operations. 
The  actions  specified  by  this  AD  are 
intended  to  detect  a  fatigue  crack  in  the 
shaft  that  could  result  in  shaft  structural 
fbilure,  loss  of  power  to  the  main  rotor, 
and  subsequent  loss  of  control  of  the 
l^licopter. 

bilTES:  Effective  January  20. 1999. 
1  [The  incorporation  by  reference  of 
certain  publications  listed  in  the 
iJMulations  is  approved  by  the  Director 
oithe  Federal  Register  as  of  January  20. 
1^99. 

400RESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
^Qm  Sikorsky  Aircraft  Corporation. 
A  ttn:  Manager.  Commercial  Tech 
I » ipport,  6900  Main  Street,  P.O.  Box 


9729.  Stratford.  CT  06497-^129.  This 
information  may  be  examined  at  the 
FAA.  Office  of  die  Regional  Counsel, 
Southwest  Region,  2601  Meacham 
Blvd.,  Room  663,  Fort  Worth,  Texas 
76137;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Gualzetti,  Aerospace  Engineer, 
ANE-150, 12  New  England  Executive 
Park,  Burlington.  MA  01803.  telephone 
(781)  238-7156,  fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  Sikorsky  Aircraft 
Corporatira  Model  S-61A,  D.  E.  L.  N, 
NM.  R,  and  V  helicopters  was  published 
in  the  Federal  Register  on  September 
18. 1997  (62  FR  48961).  That  action 
proposed  to  require  a  NDI  of  the  shaft, 
part  number  (P/N)  S6135-20640-001, 
S6135-20640-O02,  or  S6137-23040- 
001,  used  in  REL  operations  within  the 
next  1.000  hours  time-in-service  (TIS). 
The  NDI  must  be  performed  in 
accordance  with  the  Overhaul  Manual. 
That  action  also  proposed  to  establish 
retirement  Uves  for  certain  shafts 
utilized  in  REL  operations.  For  shafts 
installed  on  hehcopters  utilized  in  REL 
operations  that  have  not  been  modified 
in  accordance  with  Sikoraky  Customer 
Service  Notice  (CSN)  6135-10.  dated 
March  18. 1987,  and  Sikorsky  Alert 
Service  Bulletin  (ASB)  No.  61B35-53. 
dated  December  2. 1981,  the  retirement 
life  would  be  1,500  houra  TIS.  For  shafts 
installed  on  heUcopters  utilized  in  REL 
operations  that  have  been  modified  in 
accordance  with  Sikorsky  CSN  6135-10. 
dated  March  18. 1987,  and  Sikorsky 
ASB  No.  61B35-53,  dated  December  2, 
1981.  the  retirement  life  would  be  2,000 
hours  TIS. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
commeilts  received. 

Several  commentera  state  that  the  cost 
of  a  replacement  shaft,  which  is 
$44,753.  should  be  stated  in  the  AD  to 
indicate  the  severity  of  the  cost  impact 
this  AD  will  have  on  owners  and 
operators.  The  FAA  concure  and  will 
include  the  cost  of  the  shaft  in  the  AD. 

One  commenter  states  that  issuance  of 
the  AD  is  imnecessary  because,  over  a 
period  of  38  years,  there  have  been  only 


two  occurrences  of  shaft  cracks.  The 
FAA  does  not  concur.  There  have  been 
a  total  of  four  reported  instances  of 
cracked  shaft  flanges.  All  four  shafts 
were  used  in  REL  operations. 
Subsequent  tests  conducted  by  the 
manufacturer  confirmed  the  failure  due 
to  REL  cycles  and  the  need  for  the  life 
limitation. 

The  same  commenter  states  that  the 
AD  should  be  applicable  to  Model  CH- 
3C.  CH-3E,  HH-3C,  and  HH-3E 
helicopters.  The  FAA  concurs  since 
these  restricted  category  helicopters  are 
equipped  with  the  same  main  gearbox 
and  shaft.  These  models  will  be  the 
subject  of  future  rulemaking  action. 

TWo  commenters  state  that  the 
proposed  retirement  life  should  be 
increased  from  2,000  houra  TIS  to  2,500 
houn  TIS.  The  change  is  requested  so 
that  the  shaft  retirement  time  will  be  in 
line  with  existing  gearbox  overhaul 
requirements.  The  FAA  partially 
concius.  This  change  will  allow  the 
shaft  replacement  to  be  conducted 
concurrently  with  any  recommended 
gearbox  overhaul  actions.  Based  on  a 
further  evaluation  of  the  dowel  pin 
cracking  and  the  fretting  cracking,  the 
FAA  has  determined  that  the  retirement 
life  can  safely  be  increased  from  the 
proposed  2.000  houra  TIS  to  2,200  houra 
TIS.  TTiis  will  allow  operatore  to  get  two 
overhaul  cycles  of  1.100  houn  TIS  for 
each  shaft  used  in  REL  operations. 
Therefore,  the  retirement  life  is 
extended  fit>m  2,000  hours  TIS  to  2.200 
houra  TIS  for  shafts  that  have  been 
modified  in  accordance  with  the 
Sikoraky  service  information  described 
previously,  lliis  change  also  will  allow 
operatora  to  avoid  excessive 
disassembly  and  re-assembly  of  the 
gearbox  for  overhauls  and  shaft  removal 
based  on  an  approved  1.100  houra  TIS 
gearbox  overhaul  cycle. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

The  FAA  estimates  that  30  helicopten 
of  U.S.  registry  that  are  involved  in  REL 
operations  will  be  affected  by  this  AD, 
that  it  Mrill  take  approximately  2.2  work 
.  houra  per  helicopter  to  accompUsh  the 
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required  actions  during  the  next 
scheduled  overhaul,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$50  for  the  inspection  and  $44,753  for 
each  shaft.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $1,348,050, 
assuming  all  30  shafts  are  replaced. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
^        Regulatory  Policies  and  Procedures  (44 
FR 11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AJRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

S  39.13    [Anwnded] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AO  98-26-02    Sikorsky  Aircraft 

Corporation:  Amendment  39-10943. 
Docket  No.  96-SW-29-AD. 
Applicability:  Model  S-61A.  D.  E.  L.  N. 

NM.  R.  and  V  helicopters,  with  main  rotor 


shaft  (shaft),  part  numt)er  (P/N)  S6135- 
20640-001.  S61 35-20640-002.  or  S6137- 
23040-001,  installed,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (e)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  change  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  a  fetigue  crack  in  the  shaft  that 
could  result  in  shaft  structural  feilure,  loss  of 
power  to  the  main  rotor,  and  subsequent  loss 
of  control  of  the  helicopter,  accomplish  the 
following: 

(a)  Within  the  next  30  calendar  days  or  240 
hours  time-in-service  (TIS)  after  the  effiective 
date  of  this  AD,  whichever  occurs  first, 
determine  if  the  shaft  has  been  used  in 
repetitive  external  lift  (REL)  operations.  REL 
operation  is  defined  as  operation  during 
which  the  average  number  of  external  lifts 
equals  or  exceeds  six  per  flight  hour  for  any 
250  hour  TIS  period  during  the  main  gearbox 
overhaul  interval.  An  external  lift  is  defined 
as  a  flight  cycle  in  which  an  external  load  is 
picked  up,  the  helicopter  is  repositioned 
(through  flight  or  hover),  and  the  helicopter 
hovers  and  releases  the  load  and  departs  or 
lands  and  departs.  Record  the  total  numlier 
of  hours  TIS  during  which  external  lifts  have 
l>een  conducted,  as  well  as  the  numlwr  of 
external  lifts  conducted  during  each  hour,  on 
the  component  log  card  or  equivalent  record. 
If  the  number  of  external  lifts  cannot  be 
determined,  assume  6  external  lifts  were 
conducted  during  each  hour  TIS  in  which 
external  lifts  were  conducted.  If  the  hours 
TIS  of  external  lift  operations  cannot  be 
determined,  assume  REL  operations  were 
conducted. 

(b)  For  shafts  used  in  REL  operations, 
within  the  next  1.100  hours  TIS  after  the 
effective  date  of  this  AD.  conduct  a  non- 
destructive inspection  (NDI)  for  cracks  in  the 
shaft  in  accordance  with  the  Overhaul 
Manual.  If  a  crack  is  discovered  in  a  shaft, 
remove  the  shaft  and  replace  it  with  an 
airworthy  shaft.  Mark  the  removed  airworthy 
shafts  and  the  replacement  shafts  in 
accordance  with  the  Accomplishment 
Instructions  in  paragraphs  2E  and  2f  of 
Sikorsky  Aircraft  Corporation  Alert  Service 
Bulletin  (ASB)  No.  61B35-68,  dated  )uly  19. 
1996.  Once  a  shaft  has  been  designated  and 
marked  as  an  REL  shaft,  it  is  life-limited 


accordingly  for  the  remainder  of  that  shaft's 
airworthy  service  life. 

(c)  Retire  all  shafts  that  have  been  used  in 
REL  operations  as  follows: 

(1)  Shafts  that  have  been  modified  in 
accordance  with  Sikorsky  Customer  Service 
Notice  6135-10.  dated  March  18, 1997.  and 
Sikorsky  ASB  No.  61B35-53.  dated  December 
2, 1981  (modified  REL  shafts),  must  be 
removed  from  service  on  or  before  attaining 
2.200  hours  TIS. 

(2)  Shafts  that  have  not  been  modified  in 
accordance  with  Sikorsky  Customer  Service 
Notice  6135-10,  dated  March  18, 1987,  and 
Sikorsky  ASB  61B35-53,  dated  December 
1981  (unmodified  REL  shafts),  must  be 
removed  from  service  on  or  before  attaining 
1,500  hours  TIS. 

(d)  This  AD  revises  the  Limitations  section 
of  the  maintenance  manual  by  establishing 
new  retirement  lives  of  1,500  hours  TIS  for 
unmodified  REL  shafts  and  2,200  hours  TIS 
for  modified  REL  shafts. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Boston 
Aircraft  Certification  Office.  Operators  shall 
submit  their  requests  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager,  Boston  Aircraft  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  lie 
obtained  &t>m  the  Boston  Aircraft 
Certification  Office. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(g)  The  marking  of  the  shaft  shall  be  done 
in  accordance  with  Sikorsky  Aircraft 
Corporation  Alert  Service  Bulletin  No. 
61B35-68,  dated  July  19, 1996.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Sikorsky  Aircraft  Corporation,  Attn:  Manager, 
Commercial  Tech  Support,  6900  Main  Street, 
P.O.  Box  9729,  Stratford,  CT  06497-9129. 
Copies  may  be  inspected  at  the  FAA,  Office 
of  the  Regional  Counsel,  Southwest  Region, 
2601  Meacham  Blvd.,  Room  663,  Fort  Worth, 
Texas;  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  suite  700, 
Washington,  £)C. 

(h)  This  amendment  becomes  effective  on 
January  20, 1999. 

Issued  in  Forth  Worth,  Texas,  on  December 
7, 1998. 

Henry  A.  Armstrong, 

Manager,  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 

(FR  Doc.  98-33106  Filed  12-15-98;  8:45  am) 

MLUNQ  CODE  4«10-13-U 


Federal  Register /Vol.  63.  No.  241 /Wednesday,  December  16.  1998 /Rules  and  Regulations      69179 


DEPARTMENT  OF  TRANSPORTATION 
F0Cleral  Aviation  Administration 

l4CFRPart39 

[Cbctot  No.  95-NM-275-AD:  Amendment 
3»>1(«42;  AO  96-26-01] 

RIN2120-AA64 

Airworthiness  Directives;  Airbus  Model 
1|10  Series  Airplanes 

ICY:  Federal  Aviation 
inistration,  IXJT. 
Final  rule. 

AY:  This  amendment  adopts  a 
airworthiness  directive  (AD), 
a^licable  to  all  Airbus  Model  A3 10 
sa^es  airplanes,  that  requires  various 
inspections  to  detect  fatigue  cracks  at 
(Attain  locations  on  the  fuselage, 
horizontal  stabilizer,  and  wings  and  tail, 
and  repair  or  modification,  if  necessary; 
and  installation  of  doublers.  This 
amendment  also  adds  new  inspections 
and  reduces  certain  inspection  intervals. 
Tl^s  amendment  is  prompted  by  results 
ojTifull-scale  fatigue  testing  of  a  Model 
A3 10  series  airplane,  which  revealed 
fatigue  cracks  at  those  locations.  The 
actions  specified  by  this  AD  are 
i]  ktended  to  prevent  reduced  structural 
i]  itegrity  of  die  fuselage,  horizontal 
siabilizer,  and  wings. 
DMTE8:  Effective  January  20, 1999. 

The  incorporation  by  reference  of 
c^  rtain  publications  listed  Id  the 

itions  is  approved  by  the  Director 
the  Federal  Register  as  of  January  20, 
9. 

RESSES:  The  service  information 
reterenced  in  this  AD  may  be  obtained 
f'em  Airbus  Industrie,  1  Rond  Point 
h^urice  Bellonte,  31707  Blagnac  Cedex, 
ce.  This  information  may  be 
ed  at  the  Federal  Aviation 
istration  (FAA),  Transport 
lane  Directorate,  Rules  Ciocket, 
1  Lind  Avenue,  SW.,  Renton, 
hington;  or  at  the  Office  of  the 
eral  Register.  800  North  Capitol 

NW.,  suite  700,  Washington,  DC. 
FURTHER  INFORMATKM  CONTACT: 
rman  B.  Martenson,  Manager, 
emational  Branch,  ANM-116,  FAA, 
;port  Airplane  Directorate,  1601 
liind  Avenue,  SW.,  Renton,  Washington 
99055-4056;  telephone  (425)  227-2110; 
fex  (425)  227-1149. 
iUPPLEMENTARY  INFORMATION:  A 
{ifoposal  to  amend  part  39  of  the  Federal 
iLJviation  Regulations  (14  CFR  part  39)  to 
i  ilclude  an  airworthiness  directive  (AD) 
t  b  at  is  applicable  to  all  Airbus  Model 
y  L  310  series  airplanes  was  published  as 

supplemental  notice  of  proposed 
ijiilemaking  (NPRM)  in  the  Federal 


Register  on  July  21, 1998  (63  FR  39045). 
That  supplemental  NPRM  proposed  to 
require  various  inspections  to  detect 
fatigue  cracks  at  certain  locations  on  the 
fuselage,  horizontal  stabilizer,  and 
wings  and  tail,  and  repair  or 
modification,  if  necessary;  and 
installation  of  doublers.  That 
supplemental  NPRM  also  proposed  to 
add  new  inspections  and  reduce  certain 
inspection  intervals. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  ftir  the  Proposal 

One  commenter  supports  the 
proposed  rule. 

Request  to  Withdraw  AD 

The  ATA,  on  behalf  of  one  of  its 
members,  questions  the  need  for  an  AD, 
and  requests  a  meeting  with  the  FAA  to 
develop  an  alternative  that  would 
provide  a  program  more  beneficial  to 
cost  and  safety.  The  commenter 
indicates  that,  while  manufacturers 
routinely  solicit  comments  fit>m  affected 
operators  for  aging  aircraft  issues, 
nothing  in  the  proposal  suggests  that  its 
requirements  have  been  well 
coordinated  with  operators  before  being 
advised  of  pending  rulemaking. 

Additionally,  the  commenter 
questions  whether  each  of  the  16 
referenced  service  bulletins  individiially 
satisfies  the  requirement  of  part  39 
("Airworthiness  Directives")  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  that  an  unsafe  condition  exists. 
As  an  example,  the  commenter  points 
out  that,  in  describing  the  reason  for 
Airbus  Service  Bulletin  A310-53-2014, 
Airbus  states  that  the  existence  of  a 
"crack  does  not  affect  aircraft 
safety.  .  .  ." 

The  FAA  infers  that  the  commenter 
requests  the  AD  be  withdrawn.  The 
FAA  does  not  concur  with  that  request. 
Each  of  the  16  service  bulletins  cited  in 
the  original  Notice  of  Proposed 
Rulemaking  (NPRM).  as  well  as  the  2 
additional  service  bulletins  included  in 
this  Supplemental  NPRM.  address 
fatigue  cracking  in  the  wing,  fuselage, 
and  empennage  structure  of  the 
airplane.  As  specified  in  the  Airbus 
Structural  Repair  Manual  (SRM),  the 
wing,  fuselage,  and  empennage 
structure  is  primary  structure  that 
contributes  significantly  to  carrying 
flight,  ground,  and  pressiuization  loads. 
As  is  the  case  with  the  structure  of 
many  commercial  airplanes,  failure  of  a 
single  part  is  not  likely  to  be 


catastrophic,  and  safe  flight  could 
continue  for  some  time  vrith  any  single 
part  being  cracked  or  broken.  However, 
if  the  parts  specified  in  the  service 
bulletins  cited  in  this  AD  are  cracked  or 
failed,  the  residual  strength  of  the 
surrounding  aircraft  structure  would  be 
reduced;  this  could  cause  failure  of 
structural  members,  or  could  initiate  or 
accelerate  cracking  of  other  structural 
members.  Such  failure  clearly  poses  an 
imsafe  condition.  Issuance  of  an  AD  ^ 
(without  further  delay)  is  the 
appropriate  vehicle  by  which  unsafe 
conditions  are  corrected. 

Request  for  Alternative  to  Issuance  of 
AD 

One  ATA  member  suggests  that,  as  an 
alternative  to  issuance  of  an  AD, 
operators'  maintenance  programs  could 
be  revised  or  adjusted  to  accomplish  the 
inspection  requirements  of  the  proposed 
AD  in  line  with  scheduled  maintenance 
visits.  The  commenter  states  that  the 
A3 10  Maintenance  Planning  Document 
(MPD),  one  of  the  primary  documents 
used  by  operators,  addresses  all  areas 
covered  by  the  proposed  AD.  The 
commenter  adds  that  coordinating 
revisions  to  the  inspection  intervals 
specified  in  the  MPD  and  corresponding 
service  bulletins  is  more  appropriate 
than  issuing  an  AD.  The  commenter 
beUeves  that  this  alternative  would  be 
less  costly,  would  provide  better  control 
of  early  detection  of  damage,  and  would 
provide  a  better  level  of  safety.  The 
commenter  states  that  no  operator  has 
yet  found  damage  in  the  proposed 
inspection  areas;  however,  the 
commenter  submits  no  data  to  support 
its  contention. 

The  FAA  does  not  concur  that 
levising  the  MPD  is  more  appropriate 
than  issuing  an  AD.  Accomplishment  of 
the  requirements  detailed  in  the  service 
bulletins  is  considered  necessary,  since 
those  dociunents  provide  detailed 
inspection  information  necessary  to 
address  the  unsafe  condition  that  may 
not  be  contained  in  the  MPD. 
Additionally,  the  FAA  has  determined 
that  solely  relying  on  a  revision  of  the 
maintenance  document  will  not  provide 
the  same  level  of  safety,  since  this 
dociunent  is  not  mandatory  and,  in  any 
event,  could  be  subsequently  revised  or 
adjusted  without  FAA  approval.  No 
change  to  the  final  rule  is  necessary  in 
this  regard. 

Clarification  of  Development  of 
Compliance  Thresholds 

One  commenter  indicates  that  it  will 
request  a  review  of  the  applicable 
service  bulletins  by  the  manufacturer  to 
assure  that  the  stated  compliance 
thresholds  have  a  sound  technical  basis. 
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The  commenter  requests  that  the  FAA 
coordinate  this  review  with  Airbus  so 
that  the  AD  is  consistent  with  any 
changes  being  considered  by  Airbus. 
The  commenter  adds  that,  if  necessary, 
the  comment  period  should  be  extended 
so  that  coordination  among  Airbus, 
affected  operators,  and  the  FAA  can  be 
accomplished. 

Another  commenter  expresses 
concern  that  the  initial  inspection 
thresholds  specified  in  the  proposal  do 
not  coincide  with  test  findings,  and 
questions  how  the  criteria  were 
developed.  For  example,  the  commenter 
objects  to  one  threshold  specified  in  the 
proposal  as  12,000  flight  cycles  (FC) 
(with  repetitive  intervals  of  5,000  FC) 
when  cracking  was  not  detected  until 
90,000  FC.  The  commenter  indicates 
that,  given  the  inspection  thresholds 
specified  in  the  proposal,  operators  will 
be  forced  to  ground  aircraft  for  special 
inspection  visits,  which  impacts 
revenue  and  other  operational 
parameters.  The  commenter  believes 
that  adjustments  in  operators'  FAA- 
approved  maintenance  programs  to 
achieve  the  required  inspections  and  to 
maintain  a  level  of  safety  will  enhance 
the  effectiveness  of  such  programs. 

The  FAA  finds  that  clarification  is 
necessary  concerning  development  of 
the  compliance  times  specified  in  this 
AD.  The  inspection  thresholds  are  based 
on  test  data,  and  adjustment  to  the 
thresholds  to  correspond  with  operators' 
various  maintenance  programs  is  not 
always  possible.  The  relationship 
between  the  specified  inspection 
threshold  and  the  test  data  is  based  on 
a  number  of  variables.  In  the  example 
identified  by  the  commenter.  the  crack 
was  detected  after  90.000  FC.  and  an 
inspection  threshold  of  12.000  FC  was 
established.  This  reduction  in  flight 
cycles  from  the  time  that  the  crack  was 
detected  during  testing  to  the  inspection 
threshold  established,  is  necessary  to 
account  for  variations  in  operational 
usage,  crack  initiation  and  growth, 
inspection  techniques,  and  human 
operational  error.  Additionally,  the 
nature  of  fatigue  testing  requires  that  a 
"scatter"  factor  be  applied  to  the  data. 
This  scatter  factor  accounts  for  the 
number  of  specimens  tested,  material 
property  variations,  geometry/ 
configuration  variations,  environmental 
effects,  and  loading  variations. 

Based  on  these  factors,  the  FAA  has 
determined  that  the  inspection 
thresholds  established  by  Airbus,  and 
approved  by  the  DGAC.  are  acceptable 
to  maintain  the  operational  safety  of 
these  airplanes.  No  change  to  this  final 
rule  is  necessary. 


Directions  of  Cracking 

One  commenter.  Airbus,  requests  that 
the  FAA  clarify  the  definitions  of 
directions  of  cracking.  Airbus  references 
a  sentence  that  appears  in  the  preamble 
to  the  original  NPRM,  which  reads  as 
follows:  "Operators  should  note  that 
although  the  French  AD  specifies  that 
the  airplane  may  be  operated  for  500 
landings  prior  to  repair  of  any  crack  that 
extends  rearward,  paragraph  (h)(2)(iii) 
of  this  proposed  AD  would  require  that 
such  cracking  be  repaired  prior  to 
further  flight."  Airbus  states  that  the 
"forward"  crack  propagates  in  the 
direction  of  the  skin  edge,  and  upon 
reaching  the  skin  edge,  the  crack  will 
not  grow  further;  therefore.  Airbus 
concludes  that  repair  can  be  deferred  for 
500  flights.  Airbus  states  that  a 
"rearward"  crack  would  propagate  in 
the  direction  of  the  front  spar  where  the 
skin  thickness  increases  and  crack 
propagation  slows  dowm;  therefore, 
repair  of  such  rearward  cracking  also 
can  be  deferred  for  500  flights. 

The  FAA  does  not  concur,  h  is  the 
FAA's  policy  to  require  repair  of  known 
cracks  prior  to  further  flight,  except  in 
certain  cases  of  unusual  need.  This 
policy  is  based  on  the  fact  that  such 
damaged  airplanes  do  not  conform  to 
the  FAA-certificated  type  design  and, 
therefore,  are  not  airworthy  until  a 
properly  approved  repair  is 
incorporated.  Therefore,  since  the  FAA 
is  unaware  of  any  unusual  need  for 
repair  deferral  in  this  case,  it  has 
determined  that,  due  to  the  safety 
implications  and  consequences 
associated  with  such  cracking,  any 
subject  wing  skin  that  is  found  to  be 
cracked  must  be  repaired  prior  to 
further  flight.  No  change  to  the  final  rule 
is  necessary. 

Request  To  Revise  Cost  Impact 
Information 


The  ATA,  on  behalf  of  one  of  its 
members,  requests  that  the  FAA  revise 
the  cost  impact  information  presented 
in  the  proposed  AD.  The  ATA  believes 
that  the  actual  cost  for  accomplishment 
of  the  proposed  requirements  is 
considerably  greater  than  that  specified 
in  the  proposed  AD.  One  ATA  member 
justifies  this  request  by  presenting  its 
own  cost  estimate. 

The  ATA  adds  that  the  "boilerplate" 
paragraph  contained  in  the  proposed 
AD  that  indicates  why  a  full  cost-benefit 
analysis  has  not  been  accomplished  (or 
is  needed)  is  "particularly  offensive"  to 
those  affected.  One  ATA  member 
believes  that  the  paragraph  is  contrary 
to  all  estabUshed  procedures  of  a 
rulemaking  process,  and  the  decision  to 
issue  an  AD  is  being  based  on 


inaccurate  and/or  limited  data.  The 
ATA  concludes  that  for  the  FAA  to  state 
that  the  level  of  safety  has  been 
determined  previously  to  be  cost 
beneficial  discourages  the  submittal  of 
any  meaningful  comments  concerning 
the  cost  impact  of  the  proposed  AD.  The 
ATA  states  that  when  operators  submit 
comments  to  a  docket  on  the  cost  of  AD 
compliance,  those  operators  are  doing 
so  to  support  the  contention  that  equally 
safe  alternative  measures  should  be 
considered. 

The  FAA  does  not  concur  that  the 
cost  impact  information  should  be 
revised  based  on  the  commenter's 
justification.  (However,  it  should  be 
noted  that  the  cost  impact  information 
presented  in  this  AD  was  revised  in  the 
supplemental  NPRM  to  reflect  updated 
information  presented  in  the  latest 
service  bulletin  revisions.) 

The  cost  impact  information 
represents  the  FAA's  best  estimate  as  to 
the  number  of  work  hours  that  will  be 
necessary  to  accomplish  the 
requirements  of  the  AD.  The  FAA 
arrived  at  this  estimate  using  cost 
information  obtained  from  the  airframe 
manufacturer.  The  FAA  recognizes  that 
actual  costs  may  vary  depending  upon 
the  operation  of  each  individual  airline 
and  the  degree  to  which  the  airplane  has 
been  opened  up  for  access  for  other 
maintenance  or  inspection  actions. 

The  "boilerplate    paragraph 
referenced  by  the  ATA  and  one  of  its 
members  is  included  in  especially 
expensive  AD's.  not  to  discourage 
comments  regarding  cost,  but  simply  to 
explain  why  the  FAA  does  not  prepare 
full  cost-benefit  analyses.  Cost 
effectiveness  of  AD's  is  always  a 
primary  issue  for  the  FAA  in  the 
development  of  AD's.  The  FAA 
routinely  adopts  compliance  times  and 
methods  that  are  designed  to  minimize 
the  cost  impact  on  operators.  Thus,  the 
FAA's  approach  is  entirely  consistent 
with  Executive  Order  12866  in  that  it 
complies  fully  with  the  philosophy  and 
principles  set  forth  in  Section  1  of  the 
executive  order.  It  should  be  noted  that 
AD's  were  explicitly  exempted  from  the 
Office  of  Management  and  Budget 
(0MB)  coordination  process  described 
in  Section  6  of  Executive  Order  12866. 
The  explanation  of  why  full  cost-benefit 
analyses  are  not  required  for  AD's  is 
consistent  with  this  exemption. 

As  for  the  ATA's  conclusion  that  the 
FAA  is  discouraging  meaningful 
comments  concerning  cost  by 
previously  determining  the  level  of 
safety  to  be  cost  beneficial,  the  FAA  has 
not  stated  that  a  cost-benefit  analysis 
has  afready  been  accomplished  for  AD's. 
Rather,  the  paragraph  states  that  the 
purpose  of  the  AD  is  to  restore  the  level 


Federal  Regigter/Vol.  63.  No.  241 /Wednesday.  December  16.  1998 /Rules  and  Regulations      69181 


of  I  afety  to  that  which  has  aheady  been 
dtvannined  to  be  cost-effective.  Under 
theise  ciicumstances,  as  stated  in  the 
paragraph,  a  full  cost-benefit  analysis 
would  be  redundant  and  unnecessary. 
The  purpose  of  AD's  is  distinctly 
different  from  the  purpose  of  most  other 
FXA  regulations,  which  is  to  improve 
the  level  of  safety  established  by  the 
existing  regulations.  Under  these 
cikbumstances,  it  is  appropriate  to 
C9nduct  a  cost-benefit  analysis  to 
determine  whether  the  improvement  in 
safety  is  cost-effective. 

£FAA  does  not  discourage 
ents  concerning  costs;  to  the 
jy,  every  AD  includes  a  provision 
specifically  requesting  comments  on  the 
e<:0nomic  aspects  of  the  AD.  Given  the 
volume  of  such  comments  from 
operators,  there  does  not  appear  to  be 
any  misimderstanding  on  the  part  of 
most  operators  about  the 
appropriateness  of  submitting  such 
comments. 
Finally,  concerning  the  ATA's 
tement  that  operators  submit 


comments  concerning  cost  to  support 
thefr  contention  that  equally  safe 
alternative  measures  should  be 
considered,  if  a  commenter  proposes  a 
less  costly  alternative  that  achieves  an 
acceptable  level  of  safety,  the  FAA  may 
conciu-  with  the  comment  and  revise  the 
AD  accordingly.  On  the  other  hand,  if  a 
commenter  simply  requests  a  change 
without  justifying  it  or  providing  data  to 
substantiate  it,  the  FAA  may  not  conciu'. 
However,  every  AD  contains  a  provision 
allowing  operators  to  comply  with  the 
AD  using  an  alternative  method  of 
compliance  (or  extension  of  compliance 
time)  approved  by  the  FAA. 

Explanation  of  Change  Made  to  This 
Final  Rule 

Paragraph  (h)  of  the  final  rule  has 
been  revised  to  cite  Revision  2  of  Airbus 
Service  Bulletin  A310-57-2002,  dated 
January  4, 1096,  as  an  additional  source 
of  service  information  for 
accomplishment  of  the  actions  specified 
in  that  paragraph.  Revision  2  contains 
no  substantive  differences  from 


Revision  1  of  the  service  bulletin,  which 
was  cited  as  the  appropriate  source  of 
service  information  in  the  supplemental 
NPRM. 

Concliision 

After  careful  review  of  the  available 
data,  including  the  change  noted  above, 
the  FAA  has  determined  that  air  safety 
and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Cost  Impact 

The  FAA  estimates  that  36  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  Approximate  work  hours  to 
accomplish  the  required  actions  and 
costs  for  required  parts  are  listed  in  the 
following  table.  The  average  labor  rate  is 
$60  per  work  hour. 


A310  service  txdielin  No. 


Work  hours 


78 

317 

11 

12 

13 

232 

715 

16 

8 

52 

5 

2 

3 

172 

82 

24 

8 

6 


Parts  oost/air- 
plane 


$12,121 
14,282 
N/A 
N/A 
N/A 
N/A 
34,100 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 


Ck»t/airplane 


$16,801 

33,302 

660 

720 

780 

13,920 

77,000 

960 

480 

3,120 

300 

120 

180 

10,320 

4,920 

1,440 

480 

360 


No.  of  U.S. 
airplanes 


7 

12 

8 

13 

17 

17 

7 

11 

6 

2 

6 

6 

15 

33 

24 

20 

26 

0 


Number  modh 
fied 


5 

5 
0 
0 
0 
0 
6 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 


on  these  figures,  the  cost  impact 

the  AD  on  U.S.  operators  is  estimated 
be  $1,845,591.  However,  the  FAA  has 
,jn  advised  that  a  certain  number  of 
I.S.-registered  airplanes  already  have 
m  modified  in  accordance  with  the 
....^uiiements  of  this  AD.  (The  numbers 
t^U.S.-registered  airplanes  that  have 
i^«ady  been  modified  are  listed  imder 
{$ie  heading.  "Number  Modified."  in  the 
:$ble  above.)  Therefore,  the  future 
3[x>nomic  cost  impact  of  this  rule  on 
y.S.  operators  is  now  $1,133,076. 

The  FAA  recognizes  that  the 
Obligation  to  maintain  aircraft  in  an 
Jrworthy  condition  is  vital,  but 
sbmetimes  expensive.  Because  AD's 
require  specific  actions  to  address 
sbecific  unsafe  conditions,  they  appear 


to  impose  costs  that  would  not 
otherwise  be  borne  by  operators. 
However,  because  of  the  general 
obligation  of  operators  to  maintain 
aircraft  in  an  airworthy  condition,  this 
appearance  is  deceptive.  Attributing 
those  costs  solely  to  the  issuance  of  this 
AD  is  unreaUstic  because,  in  the  interest 
of  maintaining  safe  aircraft,  prudent 
operators  would  accompUsh  the 
reqiiired  actions  even  if  they  were  not 
required  to  do  so  by  the  AD. 

A  full  cost-benefit  analysis  has  not 
been  accomplished  for  this  AD.  As  a 
matter  of  law,  in  order  to  be  airworthy, 
an  aircraft  must  conform  to  its  type 
design  and  be  in  a  condition  for  safe 
operation.  The  type  design  is  approved 
only  after  the  FAA  makes  a 


determination  that  it  complies  with  all 
applicable  airworthiness  requirements. 
In  adopting  and  maintaining  those 
requirements,  the  FAA  has  already 
made  the  determination  that  they 
establish  a  level  of  safety  that  is  cost- 
beneficial.  When  the  FAA,  as  in  this 
AD,  makes  a  finding  of  an  unsafe 
condition,  this  means  that  the  original 
cost-beneficial  level  of  safety  is  no 
longer  being  achieved  and  that  the 
required  actions  are  necessary  to  restore 
that  level  of  safety.  Because  this  level  of 
safety  has  already  been  determined  to  be 
cost-benefidal,  a  full  cost-benefit 
analysis  for  this  AD  would  be  redundant 
and  imnecessary. 
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Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-ArRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9H-26-01    Airinis  Industrie:  Amendment 
39-10942.  Docket  95-NM-275-AD. 

Applicability:  All  Model  A310  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subiect  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (u)  of  this  AD. 


The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  structural  integrity  of 
the  fuselage,  horizontal  stabilizer,  and  wings, 
accomplish  the  following: 

(a)  For  airplanes  listed  in  Airbus  Service 
Bulletin  A310-53-2014.  Revision  5.  dated 
June  9. 1992,  as  revised  by  Service  Bulletin 
Change  Notices  5.A..  dated  September  29, 
1992,  and  5.B.,  dated  February  5. 1996:  Prior 
to  the  accumulation  of  12,000  total  flight 
cycles,  or  within  500  flight  cycles  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  perform  an  eddy  current  inspection  to 
detect  cracks  on  the  fuselage  center  section 
doublers  at  fi^me  40,  and  install  new 
doublers,  in  accordance  with  Airbus  Service 
Bulletin  A310-53-2014,  Revision  5,  dated 
June  9, 1992,  as  revised  by  Service  Bulletin 
Change  Notices  5. A.,  dated  September  29, 
1992,  and  5.B.,  dated  February  5, 1996. 
Except  as  provided  by  paragraph  (t)  of  this 
AD,  if  any  discrepancy  is  found,  prior  to 
further  flight,  perform  follow-on  corrective 
actions,  as  applicable,  in  accordance  with  the 
service  bulletin. 

(b)  For  airplanes  listed  in  Airbus  Service 
Bulletin  A310-53-2016,  Revision  5,  dated 
December  7, 1992:  Prior  to  the  accumulation 
of  12,000  total  flight  cycles,  or  within  1,000 
flight  cycles  after  the  effective  date  of  this 
AD,  whichever  occurs  later,  perform  a 
defectoscope  or  rototest  inspection  to  detect 
cracks  in  the  area  of  frame  47  and  frame  54, 
and  install  new  doublera,  in  accordance  with 
Airbus  Service  Bulletin  A310-53-2016, 
Revision  5,  dated  December  7, 1992.  Eacept 
as  provided  by  paragraph  (t)  of  this  AD,  if 
any  discrepancy  is  found,  prior  to  further 
flight,  perform  follow-on  corrective  actions, 
as  applicable,  in  accordance  with  the  service 
bulletin. 

(c)  For  airplanes  listed  in  Airbus  Service 
BulleUn  A31O-53-2054,  Revision  2,  dated 
May  22, 1990:  Prior  to  the  accumulation  of 
12.000  total  flight  cycles,  or  within  1,000 
flight  cycles  after  the  effective  date  of  this 
AD,  whichever  occiu^  later,  and  thereafter  at 
intervals  not  to  exceed  3,000  flight  cycles, 
perform  a  visual  inspection  to  detect  cracks 
on  frame  46  between  the  left-  and  right-hand 
sides  of  sUingers  21  and  22  on  the  forward 
and  aft  faces  in  accordance  with  Airbus 
Service  Bulletin  A310-53-2054,  Revision  2, 
dated  May  22. 1990.  If  any  crack  is  found, 
prior  to  fiirther  flight,  repair  in  accordance 
with  Airbus  Service  Bulletin  A310-53-2054, 
Revision  2,  dated  May  22, 1990. 

(1)  Accomplishment  of  the  repair  required 
by  paragraph  (c)  of  this  AD,  or  modification 
of  the  reinforcement  angle  runout  in 
accordance  with  Airbus  Service  Bulletin 
A31O-53-2019.  Revision  2,  dated  May  22, 
1990,  terminates  the  repetitive  inspection 
requirements  of  paragraph  (c)  of  this  AD. 

(2)  Accomplishment  of  paragraph  (c)  of 
this  AD  terminates  the  requirements  of  AD 
91-13-01,  amendment  39-7032. 

(d)  For  airplanes  listed  in  Airbus  Service 
Bulletin  A310-53-2057,  Revision  1,  dated 


April  30, 1992:  Perform  a  visual  inspection 
to  detect  cracks  at  the  T-section  connecting 
frame  50A  to  the  beam  between  the  left-  and 
right-hand  sides  of  fi^mes  50  and  51,  in 
accordance  with  Airbus  Service  Bulletin 
A310-53-2057,  Revision  1,  dated  April  30, 
1992.  Perform  the  inspection  at  the  time 
specified  in  paragraph  (d)(1)  or  (d)(2)  of  this 
AD,  as  applicable.  If  any  crack  is  found,  prior 
to  further  flight,  accomplish  Airbus 
Modifications  No.  4853  and  No.  5273  in 
accordance  with  Airbus  Service  Bulletin 
A3 10-53-205  7,  Revision  1,  dated  April  30. 
1992.  Accomplishment  of  these 
modifications  terminates  the  requirements  of 
this  pmragraph. 

(1)  For  the  airplane  having  manufacturer's 
serial  number  (MSN)  191:  Prior  to  the 
accumulation  of  24,000  total  flight  cycles,  or 
within  1,000  flight  cycles  after  the  effective 
date  of  this  AD,  whichever  occurs  later;  and 
thereafter  at  intervals  not  to  exceed  6,000 
flight  cycles. 

(2)  For  airplanes  other  than  the  airplane 
identified  in  paragraph  (d)(1)  of  this  AD: 
Prior  to  the  accumulation  of  12,000  total 
flight  cycles,  or  within  1,000  flight  cycles 
after  the  effective  date  of  this  AD,  whichever 
occurs  later;  and  thereafter  at  intervals  not  to 
exceed  6,000  flight  cycles. 

(e)  For  airplanes  listed  in  Airbus  Service 
Bulletin  A31O-53-2059,  Revision  1,  dated 
January  4, 1996:  Perform  a  visual  inspection 
to  detect  cracks  in  the  lower  milled  side 
panel  at  the  lap  joint  with  the  upper  side 
panel  at  frame  47  and  stringer  22,  left-  and 
right-hand  sides,  in  accordance  with  Airbus 
Service  Bulletin  A310-53-2059,  Revision  1, 
dated  January  4. 1996.  Perform  the  inspection 
at  the  time  specified  in  paragraph  (e)(1)  or 
(e)(2)  of  this  AD,  as  applicable.  Except  as 
provided  by  paragraph  (t)  of  this  AD,  if  any 
crack  is  found,  prior  to  further  flight,  repair 
in  accordance  with  the  service  bulletin. 
Thereafter,  repeat  the  inspections  at  intervals 
not  to  exceed  9,000  flight  cycles,  or 
accomplish  Airbus  Modification  5997 
(Airbus  Service  Bulletin  A310-53-2058). 
Accomplishment  of  either  the  repair  or 
Airbus  Modification  5997  constitutes 
terminating  action  for  the  repetitive 
inspections  required  by  this  paragraph. 

(1)  For  Model  A310-200  series  airplanes, 
accomplish  the  inspection  at  the  time 
specified  in  paragraph  (e)(l)(i)  or  (e)(l)(ii)  of 
this  AD,  as  applicable. 

(i)  For  airplanes  that  have  accumulated  less 
than  20,000  total  flight  cycles  as  of  the 
effective  date  of  this  AD:  Prior  to  the 
accumulation  of  18,000  total  flight  cycles,  or 
within  2,000  flight  cycles  after  the  effective 
date  of  this  AD,  whichever  occure  later. 

(ii)  For  airplanes  that  have  accumulated 
20,000  or  more  total  flight  cycles  as  of  the 
effective  date  of  this  AD:  Within  1,000  flight 
cycles  after  the  effective  date  of  this  AD. 

(2)  For  Model  A310-300  series  airplanes, 
accomplish  the  inspection  at  the  time 
specified  in  paragraph  (e)(2)(i)  or  (e)(2)(ii)  of 
this  AD,  as  applicable. 

(i)  For  airplanes  that  have  accvunulated  less 
than  19,700  total  flight  cycles  as  of  the 
effective  date  of  this  AD:  Prior  to  the 
accumulation  of  18,000  total  flight  cycles,  or 
within  1,700  flight  cycles  after  the  effective 
date  of  this  AD,  whichever  occura  later. 
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ffil)  For  airplanes  that  have  accumulated 
19I700  or  more  total  flight  cycles  as  of  the 
e%tive  date  of  this  AD:  Within  B50  flight 
cy(:iM  after  the  efiiactive  date  of  this  AD. 

(fl  For  airplanes  listed  in  Airbus  Service 
BuUetin  A310-5S-2002,  Revision  4,  dated 
A]  inl  28, 1989:  Priw  to  the  accumulation  of 
12  ,fOO  total  flight  cycles,  or  within  1,000 
fli^t  cycles  after  the  effective  date  of  this 
T^whichever  occurs  later,  perform  an  eddy 
Dt  inspection  to  detect  cracks  on  the 
r  integral  part  adjacent  to  the  rear  attach 
jy  on  the  horizontal  sUbilizer,  and 
modify  the  horizontal  stabilizer,  in 
acti>idance  with  Airbus  Service  Bulletin 
AMO-55-2002.  Revision  4,  dated  April  28, 
1989.  Except  as  provided  by  paragraph  (t)  of 
this  AD,  if  any  discrepancy  is  found,  prior  to 
futther  flight,  perform  follow-on  conective 
aotjons,  as  applicable,  in  accordance  with  the 
scBVice  bulletin. 

(b)  For  airplanes  listed  in  Airbus  Service 
Bt£etin  A31(>-55-2004,  Revision  2,  dated 
F^uary  7, 1991:  Perform  a  high  frequency 
eddy  current  rototest  inspection  to  detect 
cracks  at  specified  fastener  holes  in  the  top 
skin  chordwise  splice  along  the  contour  of 
the  steel  doubler  between  ribs  3  and  4  on  the 
laf^-  and  right-hand  center  and  side  boxes  on 
tb*  horizontal  stabilizer  in  accordance  with 
Aitbus  Service  Bulletin  A31O-55-2004, 
Revision  2,  dated  February  7, 1991,  at  the 
time  specified  in  paragraph  (gKD  or  (g)(2)  of 
this  AD.  as  applicable.  Except  as  provided  by 
petagraph  (t)  of  this  AD,  if  any  discrepancy 
is  found,  inior  to  further  flight,  perform 
follow-on  corrective  actions,  as  applicable,  in 
ac(»rdance  with  the  service  bulletin. 
I  (1)  For  airplanes  on  which  Airbus 
Mbdification  A310-4933  (Airbus  Service 
Bulletin  A310-5S-2002)  was  accomplished 
prior  to  the  accumulation  of  6,000  total  flight 
cycles  on  the  airplane;  or  for  airplanes  having 
NOSN  311  through  414  inclusive,  on  which 
Xlrinis  Modification  A310-4933  was 
aqcomplished  during  production:  Prior  to  the 
aQcumulation  of  18,000  total  flight  cycles,  or 
Within  1,000  flight  cycles  after  the  effective 
d«te  of  this  AD,  whichever  occujs  later,  and 
t^reafter  at  intervals  not  to  exceed  12,000 
Mit  cycles. 

^2)  For  airplanes  on  which  Airbus 
lodification  A310-4933  (Airbus  Service 
liUetin  A310-5S-2002)  was  accomplished 
.^pon  or  after  the  acciunulation  of  6,000  total 
flight  cycles:  Prior  to  the  accumulation  of 
t,000  flight  cycles  since  the  modification,  or 
inthin  1,000  fli^t  cycles  after  the  effective 
Wte  of  this  AD,  whichever  occurs  later,  and 
hereafter  at  intervals  not  to  exceed  12,000 
light  cycles. 

I  (h)  For  airplanes  listed  in  Airbus  Service 
Lilletin  A31O-57-2002,  Revision  2,  dated 
nuary  4, 1996:  Prior  to  the  accumulation  of 
2,000  total  flight  cycles,  or  within  1,000 
Jght  cycles  after  the  effective  date  of  this 
SD,  whichever  occurs  later;  and  thereafter  at 
ktervals  not  to  exceed  3,000  flight  cycles; 
Urform  a  detailed  visual  inspection  to  detect 
^cks  in  the  external  surface  of  the  wing 
Awer  skin  around  the  landing  access  panel 
Lies  of  the  leading  edge,  in  accordance  with 
iirbus  Service  Bulletin  A310-57-2002, 
jevision  1,  dated  July  2, 1992;  or  Revision  2, 
jated  January  4, 1996.  If  any  discrepancy  is 
( jund,  prior  to  further  flight,  repair  in 


accordance  writh  a  method  approved  by 
either  the  Manager,  International  Branch, 
ANKf-116,  FAA.  Transport  Airplane 
Directorate,  or  the  Direction  Generale  de 
I'Aviation  Qvile  (DGAC)  (or  iu  delegated 
agent).  Accomplishment  of  Airbus 
Modification  5101  (Airbus  Service  Bulletin 
A310-57-2003)  terminates  the  repetitive 
inspection  requirements  of  paragraph  (h)  of 
this  AD. 

(i)  For  airplanes  listed  in  Airbus  Service 
Bulletin  A310-57-2006,  Revision  3,  dated 
May  2, 1996:  Prior  to  the  accumulation  of 
6,000  total  flight  cycles,  or  within  1,000  flight 
cycles  after  the  e&ctive  date  of  this  AD, 
whichever  occurs  later,  and  thereafter  at 
intervals  not  to  exceed  3,000  flight  cycles; 
perform  an  eddy  current  inspection  to  detect 
cracks  in  the  holes  around  the  overwing 
refueling  aperture  at  ribs  13-14,  in 
accordance  with  Airbus  Service  Bulletin 
A310-57-2006,  Revision  3,  dated  May  2, 
1996.  Except  as  provided  by  paragraph  (t)  of 
this  AD,  if  any  discrepancy  is  found,  prior  to 
further  flight,  perform  follow-on  corrective 
actions,  as  applicable,  in  accordance  with  the 
service  bulletin.  Accomplishment  of  Airbus 
Modification  5891HS128  (Airbus  Service 
Bulletin  A310-57-2020)  terminates  the 
repetitive  inspection  requirements  of 
paragraph  (i)  of  this  AD. 

(j)  For  airplanes  listed  in  Airbus  Service 
BuUetin  A310-57-2032,  Revision  3.  dated 
January  4, 1996:  Prior  to  the  accumulation  of 
12,000  total  flight  cycles,  or  within  1,000 
flight  cycles  after  the  effective  date  of  this 
AD,  whichever  occurs  later;  and  thereafter  at 
intervals  not  to  exceed  4,500  flight  cycles; 
perform  a  detailed  visual  inspection  to  detect 
cracks  aroimd  the  bolts  in  the  wing  top  skin 
upper  surface  of  the  front  spar  between  rib 
7  and  rib  28,  in  accordance  with  Airbus 
Service  Bulletin  A310-57-2032,  Revision  3, 
dated  January  4,J19g6.  If  any  discrepancy  u 
found,  prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by  the 
Manager,  International  Branch,  ANM-116.  or 
the  tX^AC  (or  its  delegated  agent). 
Accomplishment  of  Airbus  Modification 
5026H0878  (Airbus  Service  Bulletin  A31(>- 
57-2005)  terminates  the  repetitive  inspection 
requiremente  of  paragraph  ( j)  of  this  AD. 

(k)  For  airplanes  listed  in  Airbus  Service 
BuUetin  A310-57-2037.  Revision  3,  dated 
January  4, 1996:  Prior  to  the  accumulation  of 
12,000  total  flight  cycles,  or  within  1,000 
fUght  cycles  after  the  effective  date  of  this 
AD,  whichever  occurs  later;  and  thereafter  at 
intervals  not  to  exceed  3,000  flight  cycles; 
perform  a  high  frequency  eddy  current 
inspection  to  detect  cracks  around  the 
attachment  bolt  heads  for  the  shroud  panel 
landing  on  the  bottom  skin  aft  of  the  rear 
spar,  forward  of  access  door  S75CB/675CB,  in 
accordance  with  Airbus  Service  Bulletin 
A31O-57-2037,  Revision  3.  dated  January  4, 
1996.  If  any  discrepancy  is  found,  prior  to 
further  flight,  repair  in  accordance  with  a 
method  approved  by  the  Manager, 
International  Branch,  ANM-116,  or  the 
DGAC  (or  ite  delegated  agent). 
Accomplishment  of  Airbus  Modification 
5106H0894  (Airbus  Service  Bulletin  A310- 
57-2004)  tenninates  the  repetitive  inspection 
requiremenU  of  paragraph  (k)  of  this  AD. 

(1)  For  airplanes  listed  in  Airbus  Service 
Bulletin  A31O-57-2039,  dated 


September  24, 1990:  Perform  either  an 
eddy  current  or  visual  inspection  to  detect 
cracks  on  the  left  and  right  vertical  posts, 
ntmibers  1  through  5  inclusive,  in  the  wing 
center  box  at  frame  40/41,  in  accordance  with 
Airbus  Sendee  Bulletin  A31O-57-2039, 
dated  September  24, 1990.  Perform  the 
inspection  at  the  time  specified  in  paragraph 
(1)(1)  or  (1)(2)  of  this  AD,  as  applicable. 
Except  as  provided  by  paragraph  (t)  of  this 
AD,  if  any  crack  is  found,  prior  to  further 
flight,  accomplish  the  modification  specified 
in  Airbus  Service  Bulletin  A310-57-2041, 
dated  September  24, 1990,  in  accordance 
with  Airbus  Service  BuUetin  A310-57-2039, 
dated  September  24, 1990. 

(1)  For  airplanes  on  which  Airbus 
Modification  7541/S7973  (refsrence  Airbus 
Service  Bulletin  A310-57-2041)  has  not  been 
accomplished:  Inspect  prior  to  the 
accumulation  of  21,000  toUl  flight  cycles,  or 
within  1,000  flight  cycles  after  the  effective 
date  of  this  AD,  whichever  occurs  later;  and 
thereafter  at  intervals  not  to  exceed  4,200 
flight  cycles  (for  a  visual  inspection),  or  7,500 
flight  cycles  (for  an  eddy  current  inspection). 

(2)  For  airplanes  on  which  Airbus 
Modification  7541/S7973  (reference  Airbus 
Service  Bulletin  A310-57-2041)  has  been 
accomplished:  Inspect  at  the  time  specified 
in  the  graph  contained  in  NOTE  1  of 
paragraph  l.A.(2)  of  Airbus  Service  Bulletin 
A31O-57-2039.  dated  September  24,  1990,  or 
within  1,000  flight  cycles  after  the  effective 
date  of  this  AD,  whichever  occtvs  later,  and 
thereafter  at  intervals  not  to  exceed  5.000 
flight  cycles  (for  a  visual  inspection),  or  8.600 
flight  cycles  (for  an  eddy  current  inspection). 

(m)  For  Model  A310-200  series  airplanes 
on  which  Airbus  ModificaUon  7925H1113 
has  not  been  accomplished:  Prior  to  the 
accumulation  of  12.000  toUl  flight  cycles,  or 
within  1,000  flight  cycles  after  the  effective 
date  of  this  AD,  whichever  occurs  later, 
perform  an  ultrasonic  inspection  to  detect 
cracks  in  certain  bolt  holes  where  the  main 
landing  gear  forward  pick-up  fitting  is 
attached  to  the  rear  spar,  in  accordance  with 
Airbus  Service  Bulletin  A310-57-2046, 
Revision  4.  dated  October  16. 1996 
(including  Appendix  1,  Revision  3.  dated 
October  17. 1995),  as  revised  by  Service 
Bulletin  Change  Notice  4A,  dated  October  16. 
1996.  Accomplishment  of  paragraph  (m)  of 
this  AD  terminates  the  requirements  of  AD 
91-06-18,  amendment  39-6940. 

(1)  If  no  crack  is  found,  accomplish  either 
paragraph  (m)(l)(i)  or  (m)(l)(ii)  of  this  AD  in 
accordance  with  the  service  bulletin  at  the 
time  specified  in  that  paragraph. 

(i)  Repeat  the  inspection  of  the  bolt/stud 
holes  thereafter  at  intervals  not  to  exceed 
3,500  flight  cycles.  Or 

(ii)  Prior  to  hirther  flight,  accomplish 
Airbus  Modification  7925H1113;  and,  prior 
to  the  accumulation  of  18.000  flight  cycles 
after  accomplishment  of  Airbus  Modification 
7925H1113.  perform  the  inspection  required 
by  paragraph  (m)  of  this  AD.  Repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  11,600  flight  cycles. 

Note  2:  Airbus  Service  Bulletin  A310-57- 
2046,  Revision  4,  dated  October  16, 1996 
(including  Appendix  1.  Revision  3.  dated 
October  17, 1995),  as  revised  by  Service 
Bulletin  Change  Notice  4A,  dated  October  16. 
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1996,  references  Airbus  Service  Bulletin 
A310-57-2049  and  Repair  Instruction  R571- 
49305  as  additional  sources  of  service 
information  for  accomplishment  of  Airbus 
Modification  7925H1113. 

(2)  If  any  crack  is  found,  prior  to  further 
flight,  repair  in  accordance  with  a  method 
approved  by  the  Manager,  International 
Branch,  ANM-116,  or  the  DGAC  (or  its 
delegated  agent). 

(n)  For  Model  A310-300  series  airplanes 
on  which  Airbus  Modification  7925H1113 
has  not  been  accomplished:  Prior  to  the 
accumulation  of  9,000  flight  cycles,  or  within 
1,000  flight  cycles  after  the  e^ctive  date  of 
this  AD,  whichever  occurs  later,  perform  an 
ultrasonic  inspection  to  detect  cracks  in 
certain  bolt  holes  where  the  main  landing 
gear  forward  pick-up  fitting  is  attached  to  the 
rear  spar,  in  accordance  with  Airbus  Service 
Bulletin  A310-57-2046,  Revision  4,  dated 
October  16, 1996  (including  Appendix  1, 
Revision  3,  dated  October  17, 1995),  as 
revised  by  Service  Bulletin  Change  Notice 
4A.  dated  October  16, 1996.  Accomplishment 
of  paragraph  (n)  of  this  AD  terminates  the 
requirements  of  AD  91-06-18,  amendment 
39-6940. 

(1)  If  no  crack  is  foimd,  accomplish  either 
paragraph  (n)(l)(i)  or  (n)(l)(ii)  of  this  AD  in 
accordance  with  the  service  bulletin  at  t£e 
time  specified  in  that  paragraph. 

(i)  Repeat  the  inspection  of  the  bolt/stud 
holes  thereafter  at  intervals  not  to  exceed 
3.100  flight  cycles.  Or 

(ii)  Prior  to  further  flight,  accomplish 
Airbus  Modification  7925H1113;  and,  prior 
to  the  accumulation  of  18,000  flight  cycles 
after  accomplishment  of  Airbus  Modification 
7925H1113,  perform  the  inspection  required 
by  paragraph  (n)  of  this  AD.  Repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  11,600  flight  cycles. 

Note  3:  Airbus  Service  Bulletin  A310-57- 
2046,  Revision  4,  dated  October  16, 1996 
(including  Appendix  1,  Revision  3,  dated 
October  17, 1995),  as  revised  by  Service 
Bulletin  Change  Notice  4A.  dated  October  16, 

1996,  references  Airbus  Service  Bulletin 
A310-57-2049  and  Repair  Instruction  R571- 
49305  as  additional  sources  of  service 
information  for  accomplishment  of  Airbus 
Modification  7925H1113. 

(2)  If  any  crack  is  found,  prior  to  further 
^ght,  repair  in  accordance  with  a  method 
approved  by  the  Manager,  International 
Branch,  ANM-116,  or  the  DGAC  (or  its 
delegated  agent). 

(o)  For  airplanes  listed  in  Airbus  Service 
Bulletin  A310-57-2047,  Revision  2,  dated 
January  22, 1997.  Perform  a  rotating  probe 
inspection  to  detect  cracks  in  the  fastener 
holes  on  the  left-  and  right-hand  sides  of  the 
rear  spar  internal  angle  and  tee  fitting,  in 
accordance  with  Airbus  Service  Bulletin 
A310-57-2047,  Revision  2.  dated  January  22, 

1997,  at  the  applicable  time  specified  in 
NOTE  2  of  paragraph  l.A.(2)  of  the  service 
bulletin,  or  within  1.000  flight  cycles  after 


the  effective  date  of  this  AD,  whichever 
occurs  later;  and  thereafter  at  the  intervals 
specified  in  NOTE  2  of  paragraph  l.A.(2)  of 
the  service  bulletin.  Except  as  provided  by 
paragraph  (t)  of  this  AD,  if  any  discrepancy 
is  found,  prior  to  further  flight,  perform 
foUow-on  corrective  actions  in  accordance 
with  the  service  bulletin. 

(p)  For  airplanes  listed  in  Airbus  Service 
Bulletin  A31O-57-2050,  dated  April  23, 
1990,  as  revised  by  Service  Bulletin  Change 
Notices  O.A.,  dated  September  29, 1992,  and 
O.B.,  dated  January  6, 1995:  Perform  a  visual 
or  rotating  probe  inspection  to  detect  cracks 
in  the  drain  holes  on  the  lower  skin  panel  in 
the  center  wing  box  between  frames  42  and 
46.  in  accordance  with  Airbus  Service 
Bulletin  A310-57-2050.  dated  April  23, 
1990.  as  revised  by  Service  Bulletin  Change 
Notices  O.A.,  dated  September  29, 1992,  and 
O.B.,  dated  January  6, 1995,  at  the  applicable 
time  specified  in  NOTE  1  of  paragraph 
l.A.(2)  of  the  service  bulletin,  or  within  1,000 
flight  cycles  after  the  effective  date  of  this 
AD,  whichever  occurs  later;  and  thereafter  at 
intervals  not  to  exceed  those  specified  in 
NOTE  1  of  paragraph  l.A.(2)  of  the  service 
bulletin.  Except  as  provided  by  paragraph  (t) 
of  this  AD,  if  any  discrepancy  is  found,  prior 
to  further  flight,  perform  follow-on  corrective 
actions  in  accordance  with  the  service 
bulletin.  Accomplishment  of  Airbus 
Modification  number  6130S6815  (Airbus 
Service  Bulletin  A310-57-2048),  constitutes 
terminating  action  for  the  repetitive 
inspections  required  by  paragraph  (p)  of  this 
AD. 

(q)  For  airplanes  listed  in  Airbus  Service 
Bulletin  A310-53-2074,  Revision  1,  dated 
February  20, 1995:  Perform  visual  and  eddy 
current  inspections  to  detect  damaged 
sealant,  corrosion,  and  cracks  in  accordance 
with  Airbus  Service  Bulletin  A310-53-2074, 
Revision  1,  dated  February  20, 1995. 
Accomplish  these  requirements  at  the 
applicable  time  specified  in  Table  2  of 
paragraph  l.C.(4)  of  the  service  bulletin,  or 
within  1,000  flight  cycles  after  the  effective 
date  of  this  AD,  whichever  occurs  later,  and 
thereafter  at  intervals  not  to  exceed  those 
specified  in  Table  2  of  paragraph  l.C.(4)  of 
the  service  bulletin,  as  applicable.  Except  as 
provided  by  paragraph  (t)  of  this  AD,  if  any 
discrepancy  is  found,  prior  to  further  flight, 
perform  follow-on  corrective  actions  in 
accordance  with  the  service  bulletin. 

(r)  For  airplanes  listed  in  Airbus  Service 
Bulletin  A310-57-2064,  dated  August  24, 
1995:  Perform  an  eddy  current  inspection  to 
detect  cracks  of  the  upper  comer  angle  fitting 
and  the  vertical  tee  fitting  at  left  and  right 
frame  40,  in  accordance  with  Airbus  Service 
Bulletin  A31O-57-2064,  dated  August  24, 
1995.  Perform  the  inspection  at  the  time 
specified  in  paragraph  (r)(l)  or  (r)(2)  of  this 
AD,  as  applicable.  Except  as  provided  by 
paragraph  (t)  of  this  AD,  if  any  crack  is 
found,  prior  to  further  flight,  perform 
corrective  actions  in  accordance  with  the 
service  bulletin. 


(1)  For  Model  A31O-200  series  airplanes: 
Prior  to  the  accumulation  of  18,000  total 
flight  cycles,  or  within  2,000  flight  cycles 
after  the  effective  date  of  this  AD,  whichever 
occurs  later;  and  thereafter  at  intervals  not  to 
exceed  11,000  flight  cycles. 
\  (2)  For  Model  A310-300  series  airplanes: 
Prior  to  the  acomiulation  of  18,000  total 
flight  cycles,  or  within  1.700  flight  cycles 
after  the  effective  date  of  this  AD,  whichever 
occurs  later;  and  thereafter  at  intervals  not  to 
exceed  7.700  flight  cycles. 

(s)  For  airplanes  listed  in  Airbus  Service 
Bulletin  A310-57-2038,  Revision  2,  dated 
January  4. 1996:  Prior  to  the  accumulation  of 
12,000  total  flight  cycles,  or  within  1,500 
flight  cycles  after  the  affective  date  of  this 
AD,  whichever  occurs  later,  perform  a  high 
frequency  eddy  current  (HFEC)  or  X-ray 
inspection  to  detect  cracking  of  the  stringer 
runouts  inboard  and  outboard  of  rib  14  at 
stringers  6,  7. 8,  and  9,  in  accordance  with 
Airbus  Service  Bulletin  A310-57-2038, 
Revision  2,  dated  January  4. 1996.  Thereafter, 
repeat  the  inspection  at  intervals  not  to 
exceed  those  specified  in  paragraph  l.B.(5)  of 
the  service  bulletin,  as  applicable.  If  any 
crack  is  detected,  prior  to  further  flight, 
repair  in  accordance  with  a  method  approved 
by  the  Manager,  International  Branch.  ANM- 
116,  or  the  DGAC  (or  its  delegated  agent). 

(t)  If  any  crack  is  found  during  any 
inspection  required  by  this  AD,  and  the 
applicable  service  bulletin  specifies  to 
contact  Airbus  for  an  appropriate  action: 
Prior  to  further  flight,  repair  in  accordance 
with  a  method  approved  by  either  the 
Manager.  International  Branch,  ANM-116,  or 
the  DGAC  (or  its  delegated  agent). 

(u)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  accepuble  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(v)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(w)  Except  for  the  repairs  required  in 
paragraphs  (h),  (j),  (k),  (m)(2),  (n)(2),  (s),  and 
(t)  of  this  AD,  the  actions  shall  be  done  in 
accordance  with  the  following  Airbus  service 
bulletins  and  change  notices,  as  applicable, 
which  contain  the  specified  list  of  effective 
pages: 


Service  bulletin  and  change  notices  referenced 
and  date 


A310-63-2014,  Revision  5,  June  9, 1992 


Page  No.  shown  on  page 


1-3.21,25  

4-6.  14-16.  19,  20, 23,  26 


Revision  level  shown 
on  page 


Date  shown  on  page 


June  9, 1992. 
February  17, 1987. 
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Service  bulletin  and  change  notices  referenced 
and  date 


A3  I  (-53-2014,  Change  Notice  5.A.,  Septem- 

tfr,  29.  1992. 
A3Ji  1-53-2014,  Change  Notice  5.B.,  February 

1996. 
A3   ^53-2016,  Revision  5,  December  7,  1992 


A3 1  >-53-2054,  Revision  2,  May  22,  1990 


A3 1  >-53-2057,  Revision  1.  April  30, 1992 

A3 1  >-53-2059,  Revision  1.  January  4.  1996  .. 

A3 1  )-55-2002,  Revision  4,  April  28.  1989 

A3 1  )-55-2004,  Revision  2,  Febmary  7,  1991 
A3I  )-57-2002.  Revision  1.  July  2,  1992  


Page  No.  shown  on  page 


7-10.12,13,17,18,22.24 

11.27.28  

1  


A3I  )-57-2002,  Revision  2.  January  4,  1996  .. 
A3 1 3-57-2006.  Revision  3.  May  2,  1996  


A3 1  [)-57-2032.  Revision  3,  January  4,  1996 
/wHo-57-2037,  Revision  3.  January  4.  1996 
A310-57-2039.  September  24.  1990  


A31:0-57-2046,  Revision  4.  October  16.  1996 


1 


1.2.8.  12.  13.43 

3.  4.  6,  7.  9-11.  16-18.  21-34.  39-42,  45 

5 > -. 

14,  15.  19,  20.  35-38,  44 

1  

2 

3-13 ~ 

1 .  2 ~- - 

3-9 

1-6  .... : 

7-26 

1.  31.  32 -.. 

2-30.  33-47 - 

1-4.  6-8 

5,  9-17 

1-4  

5-11  

1-14 . ;... 

1.10 

2 _.....; ™...... 

3,  4.  5-7 - 

8.9 

1-12  

1-10 

1-13 


1-14 


Appendix  1 


57-2046.  Change  Notice  4A.  October 
,  1996. 

0-57-2047,  Revision  2,  57-58  January 
.  1997. 


Ha-57-2050.  April  23.  1990 

A310-57-2050.  Change  Notice  O.A..  Septem- 
ber 29.  1992. 

A310-57-2050.  Change  Notice  O.B.,  January 
6l  1995. 

A3 10-53-2074.  Revision  1.  Febmary  20.  1995 

A310-57-2064.  August  24.  1995 

hO-57-2038.  Revision  2,  January  4.  1996  .. 


1-6 
1  .... 


1.4.7-8.  13,  17-18.57-58 


2.  3,  5-6.  16.  37-39  

9-12.  14-15.  19-36,  40-56.  59-89 

1-31  - 

1  » 


1-2 


1-71 
1-25 
1-6  .. 
7 


Revision  level  shown 
on  page 

3  

4  V- 

Original 

Original 

5 

3 

1  

4  

2  

1  

Original 

1  

Original 

1  „ 

Original _ 

4 : 

3  ~ 

2  

Original 

1  

Original 

2  ...~ 

3  

2  

1  

Original 

3  

3  -... 

Original 

4  ., 

3  

Original  ... 

2  

1  

Original 

Original  

Original 

Original 

1  

Original 

2  

Original 


Date  shown  on  page 


May  18.  1987. 
March  1.  1988. 
September  29,  1992. 

February  5, 1996. 

December  7.  1992. 
April  22,  1987. 
November  12,  1985. 
November  17,  1987. 
May  22,  1990. 
February  19,  1990. 
January  16.  1990. 
April  30,  1992. 
February  26,  1991. 
January  4,  1996. 
October  4,  1991. 
April  28,  1989. 
August  10,  1988. 
February  7,  1991. 
September  6,  1988. 
July  2,  1992. 
December  31,  1988. 
January  4,  1996. 
May  2.  1996. 
I^torch  28,  1995. 
April  8,  1993. 
August  13,  1986. 
January  4,  1996. 
January  4.  1996. 
September  24.  1990. 


October  16.  1996. 


October  17.  1995. 
October  16.  1996. 

January  22.  1997. 

January  4.  1996. 
February  26,  1991. 
April  23.  1990. 
September  29.  1992. 

January  6.  1995. 

February  20. 1995. 
August  24,  1995. 
January  4,  1996. 
November  6.  1989. 


s  incorporation  by  reference  was 
aj^^roved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
53;  ;(a)  and  l  CFR  part  51.  Copies  may 
be  3btained  from  Airbus  Industrie,  1 
R^  id  Point  Maurice  Bellonte,  31707 
B^gnac  Cedex,  France.  Copies  may  be 
inspected  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton.  Washington;  or  at 
the  Office  of  the  Federal  Register,  800 
Nbilh  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

jNote  5:  The  subject  of  this  AD  is  addressed 
ini  French  airworthiness  directive  92-106- 
i: :  (B)R4.  dated  June  5. 1996. 


(x)  This  amendment  becomes  effective 
on  January  20. 1999. 

Issued  in  Renton,  Washington,  on 
December  8. 1998. 
John  J.  Hickey, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(PR  Doc.  98-33105  Filed  12-15-98;  8:45  am] 

BtLUNQ  CODE  ai»-1S-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  88-NM-336-AD;  Amendment 
39-10945;  AD  98-26-04] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  757  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 
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SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
appUcable  to  certain  Boeing  Model  757 
series  airplanes,  that  currently  requires 
an  inspection  of  the  engine  fuel  shutoff 
valves  (spar  valves]  to  detect  leakage  of 
fiiel  and  to  ensure  that  no  leakage 
occurs  when  the  valves  are  commanded 
to  close.  That  amendment  also  requires 
an  alignment  procedure  of  the  engine 
.  fuel  shutoff  valves,  if  necessary.  TTiis 
amendment  expands  the  appUcability  of 
the  existing  AD.  This  amendment  is 
prompted  by  additional  reports  that 
certain  crossfeed  valve  assemblies  and 
engine  shutoff  valve  assembUes  were 
improperly  installed  during 
manu&cturing  of  the  airplane.  The 
actions  specified  in  this  AD  are 
intended  to  prevent  uncommanded  fuel 
flow  from  the  fuel  tanks  to  the  engine 
nacelle,  which  could  result  in  reduced 
airplane  fire  protection  in  the  event  of 
a  leak  in  the  engine  fuel  line  or  a  fire 
in  the  engine  nacelle. 
DATES:  Effective  December  31, 1998. 

The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  757- 
28A0045,  Revision  1,  dated  November 
19, 1998,  as  Usted  in  the  regulations,  is 
approved  by  the  Director  of  the  Federal 
Reraster  as  of  December  3 1 , 1 998. 

The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  757- 
28A0045,  dated  July  30, 1996,  as  listed 
in  the  regulations,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  August  28, 1996  (61  FR 
41953,  August  13, 1996). 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  16, 1999. 
ADDRESSES:  Submit  comments  in 
triphcate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane.Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 
336-AD,  1601  Land  Avenue,  SW.. 
Renton,  Washington  98055-4056. 

The  service  iniormation  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box 
3707,  Seattle,  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW., 
Renton,  Washington:  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathrine  Rask,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140S,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  telephone  (425)  227-1547; 
fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION:  On  August 
6, 1996,  the  FAA  issued  AD  96-17-02, 


amendment  39-9710  (61  FR  41953, 
August  13, 1996),  applicable  to  certain 
Boeing  Model  757  series  airplanes.  That 
AD  requires  an  inspection  of  the  engine 
fiiel  shutoff  valves  (spar  valves)  to 
detect  leakage  of  fuel  and  to  ensure  that 
no  leakage  occius  when  the  valves  are 
commanded  to  close.  That  AD  also 
requires  an  alignment  procedure  of  the 
engine  fuel  shutoff  valves,  if  necessary. 
That  action  was  prompted  by  reports 
that  certain  engine  shutoff  valve 
assemblies  were  improperly  installed 
during  manufacturing  of  the  airplane. 
The  actions  required  by  that  AD  are 
intended  to  prevent  uncommanded  fuel 
flow  frt>m  the  fiiel  tanks  to  the  engine 
nacelle,  which  could  result  in  reduced 
aircraft  fire  protection  in  the  event  of  a 
leak  in  the  engine  fuel  line  or  a  fire  in 
the  engine  nacelle. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  that  AD.  the 
FAA  has  received  information  that 
certain  fiiel  crossfeed  valve  assemblies, 
which  are  identical  to  the  engine  fuel 
shutoff  valves  referenced  in  AD  96-17- 
02,  were  installed  improperly  on  one 
other  Boeing  Model  757  series  airplane 
during  manufacture.  Upon  further 
investigation,  the  manufacturer  foimd 
several  in-service  airplanes  that  were 
assembled  with  uncertain  processes 
may  have  engine  fuel  shutoff  valves  that 
were  installed  improperly.  The  line 
numbers  on  these  airplanes  were  not 
included  in  the  applicability  of  AD  96- 
17-02.  although  these  airplanes  may  be 
subject  to  the  same  imsafe  condition 
specified  in  that  AD.  hnproperly 
installed  crossfeed  valve  assemblies  or 
engine  fuel  shutoff  valve  assemblies,  if 
not  corrected,  could  lead  to 
uncommanded  fuel  flow  &t>m  the  fuel 
tanks  to  the  engine  nacelle,  which  could 
residt  in  reduced  airplane  fire 
protection  in  the  event  of  a  leak  in  the 
engine  fuel  line  or  a  fire  in  the  engine 
nacelle. 

Explanation  of  Relevant  Service 
Infonnation 

As  a  result  of  these  new  findings,  the 
manufacturer  issued,  and  the  FAA  has 
reviewed  and  approved.  Boeing  Alert 
Service  Bulletin  757-28A0045,  Revision 
1,  dated  November  19, 1998.  This 
revision  is  essentially  identical  to  the 
procedures  in  the  original  issue  but 
adds  airplanes  to  the  effectivity  listing 
and  additional  instructions  for  operators 
with  Pratt  &  Whitney-powered  airplanes 
that  have  the  optional  interstage  fuel 
pressure  system.  Accomplishment  of  the 
actions  specified  in  the  alert  service 
bulletin  is  intended  to  adequately 
address  the  identified  imsafe  condition. 


Explanation  of  Raquirements  of  Rale 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  this  same 
type  design,  this  AD  supersedes  AD  96- 
17-02  to  continue  to  require  an 
inspection  of  the  engine  fuel  shutoff 
valves  (spar  valves)  to  detect  leakage  of 
fuel  and  to  ensure  that  no  leakage 
occurs  when  the  valves  are  commanded 
to  close.  This  AD  also  continues  to 
require  an  alignment  procedure  of  the 
engine  fuel  shutoff  valves,  if  necessary. 
This  new  AD  revises  the  applicability  of 
the  existing  AD  to  include  airplanes  that 
are  subject  to  the  same  unsafe  condition. 

Detennination  of  Rule's  EActive  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  belled  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
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stai  iment  is  made:  "Comments  to 
Dodcet  Number  98-NM-336-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

"jjie  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
ac^brdance  with  Executive  Order  12612, 
it  i^  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
imtplications  to  warrant  the  preparation 
of  ^  Federalism  Assessment. 

idhe  FAA  has  determined  that  this 
regiilation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
ann  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Oilqer  12866.  It  has  been  determined 
fut^her  that  this  action  involves  an 
eiifcrgency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 111034,  February  26. 1979).  If  it  is 
dekbrmined  that  this  emergency 
regulation  otherwise  would  be 
sigtiificant  under  DOT  Regulatory 
Pcjlicies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
ana  placed  in  the  Rules  Docket.  A  copy 
of  lit,  if  filed,  may  be  obtained  from  the 
Ru  es  Docket  at  the  location  provided 
ui  II  ler  the  caption  ADDRESSES. 

Li !  t  of  Subjects  in  14  CFR  Part  39 

/  AT  transportation.  Aircraft,  Aviation 
sa  [  rty.  Incorporation  by  reference, 

S4^ty. 

iption  of  the  Amendment 

Accordingly,  pursuant  to  the 
lority  delegated  to  me  by  the 
Aj^ministrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
p^rt  39)  as  follows: 

PART  39— AIRWORTHINESS 
D  RECTIVES 

,  The  authority  citation  for  part  39 
c(  I  itinues  to  read  as  follows: 

i^uthority:  49  U.S.C.  106(g).  40113,  44701. 
f^.13    [Amended] 

: :.  Section  39.13  is  amended  by 
removing  amendment  39-9710  (61  FR 
4  1  )53,  August  13, 1996),  and  by  adding 
I  r  ew  airworthiness  directive  (AD), 


amendment  39-10945,  to  read  as 
follows: 

98-26-04    Boeing:  Amendment  39-10945. 
Docket  98-NM-336-AD.  Supersedes  AD 
96-17-02.  amendment  39-9710. 

Applicability:  Model  757  series  airplanes, 
as  listed  in  Boeing  Alert  Service  Bulletin 
757-28A0O45,  Revision  1,  dated  November 
19, 1998;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  uncommanded  fuel  flow  from 
the  fuel  tanks  to  the  engine  nacelle  in  the 
event  of  a  leak  in  the  engine  fuel  line  or  a 
fire  in  the  engine  nacelle,  accomplish  the 
following: 

Restatement  of  Requirements  of  AD  96-17- 
02 

(a)  For  Model  757  series  airplanes  having 
line  positions  478  through  699  inclusive: 
Within  60  days  after  August  28, 1996  (the 
effective  date  of  AD  96-17-02,  amendment 
39-9710),  perform  an  inspection  to  detect 
leakage  of  the  fuel  shutoff  (spar)  valves  and 
verify  that  the  valves  do  not  leak  when 
commanded  to  close,  in  accordance  with 
Boeing  Alert  Service  Bulletin  757-28A0045, 
dated  July  30. 1996. 

(1)  If  both  fuel  shutoff  valves  pass  the 
insf)ection  for  leakage  and  the  valves  close 
when  commanded,  no  further  action  is 
required  by  this  AD. 

(2)  If  either  or  both  of  the  fuel  shutoff 
valves  do  not  pass  the  inspection  for  leakage: 
Prior  to  further  flight,  adjust  the  engine  fuel 
shutoff  valve(s)  in  accordance  with  Part  III  of 
the  alert  service  bulletin  and  repeat  the 
requirements  of  paragraph  (a)  of  this  AD. 

New  Requirements  of  This  AD 

(b)  For  Model  757  series  airplanes,  having 
line  positions  700  through  710  inclusive, 
712,  718,  and  719:  Within  60  days  after  the 
effective  date  of  this  AD,  perform  an 
inspection  to  detect  leakage  of  the  fuel 
shutoff  (spar)  valves  and  verify  that  the 
valves  do  not  leak  when  commanded  to 
close,  in  accordance  with  Boeing  Alert 
Service  Bulletin  757-28A0045,  Revision  1. 
dated  November  19. 1998. 

(1)  If  both  fiiel  shutoff  valves  pass  the 
inspection  for  leakage  and  the  valves  close 
when  conunanded.  no  further  action  is 
required  by  this  AD. 


(2)  If  either  or  both  of  the  fuel  shutoff 
valves  do  not  pass  the  inspection  for  leakage: 
Prior  to  further  flight,  adjust  the  engine  fuel 
shutoff  valve(s)  in  accordance  with  Part  III  of 
the  alert  service  bulletin  and  repeat  the 
requirements  of  paragraph  (b)  of  this  AD. 

(c)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (AGO),  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  AGO. 

(c)(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
96-17-02,  amendment  39-9710,  are 
approved  as  alternative  methods  of 
compliance  with  this  AD. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  GFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  inspection  and  adjustment  shall  be 
done  in  accordance  with  Boeing  Alert 
Service  Bulletin  757-28A0045,  dated  July  30. 
1996,  or  Boeing  Alert  Service  Bulletin  757- 
28A0045.  Revision  1.  dated  November  19, 
1998. 

(1)  The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  757-28A0045. 
Revision  1.  dated  November  19. 1998,  is 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.G.  552(a) 
and  1  GFR  part  51. 

(2)  The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  757-28A0045. 
dated  July  30, 1996.  was  approved  previously 
by  the  Director  of  the  Federal  Register  as  of 
August  28.  1996  (61  FR  41953.  August  13, 
1996). 

(3)  Gopies  may  be  obtained  from  Boeing 
Gommercial  Airplane  Group.  P.O.  Box  3707, 
Seattle.  Washington  98124-2207.  Gopies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW..  Renton. 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW..  suite 
700.  Washington,  DC. 

(f)  This  amendment  becomes  effective  on 
December  31. 1998. 

Issued  in  Renton.  Washington,  on 
December  8, 1998. 
Darrell  M .  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  98-33104  Filed  12-15-98;  8:45  am) 

BiLUNO  COOE  4810-19-U 


69188 


Federal  Register /Vol.  63,  No.  241 /Wednesday,  December  16.  1998 /Rules  and  Regulations 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[DociiM  No.  98-NM-302-AD;  Amendment 
39-10944;  AO  99-26-03] 

RiN2129-AA64 

Airworthiness  Directives;  Airtxis  Model 
A321  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
appUcable  to  certain  Airbus  Model 
A321  series  airplanes.  This  action 
requires  modification  and  re- 
identification  of  the  evacuation  slide 
systems  at  left-and  right-hand 
emergency  exits  2  and  3.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airwcNTthiness  authority.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  the  loss  of  the  evacuation  slides 
during  flight,  which  could  result  in 
damage  to  the  empennage,  or  inability 
of  airplane  occupants  to  use  certain  exit 
doors  during  an  emergency. 
DATES:  Effective  December  31, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
31, 1998. 

Comments  for  inclusion  in  the  Rides 
Docket  must  be  received  on  or  before 
January  15, 1999. 

ADDRESSES:  Submit  comments  in 
triphcate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 
302-AD,  1601  Land  Avenue,  SW.. 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch.  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton.  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 


SUPP1.EMENTARY  INFORMATION:  The 
Direction  Generale  de  I'Aviation  Gvile 
(DGAC).  which  is  the  airworthiness 
authority  for  France,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
certain  Airbus  Model  A321  series 
airplanes.  The  DGAC  advises  that  two 
operators  of  Model  A3  21  series 
airplanes  reported  the  loss  of  an 
evacuation  slide  diuring  flight.  The  loss 
of  the  shde  was  attributed  to  a  leak  of 
pressurized  cabin  air  into  the  inflation 
line  of  the  evacuation  shde,  which 
resulted  in  detachment  of  the  door  to 
the  container  in  which  the  slide  was 
stored  ("blow  out  door").  Deployment 
or  separation  ftom  the  airplane  of  an 
evacuation  shde  during  flight  could 
result  in  damage  to  the  empennage,  or 
inability  of  airplane  occupants  to  use 
certain  exit  doors  during  an  emergency. 

Other  Relevant  Rulemaking 

On  January  3, 1997,  the  FAA  issued 
AD  97-01-09.  amendment  39-9880  (62 
FR  2009,  January  15. 1997).  which 
requires  repetitive  inspections  to  detect 
cracking  and  delamination  of  the  doors 
that  contain  the  left  and  right  emergency 
evacuation  sUdes,  and  repair  or 
replacement,  if  necessary.  That  AD 
requires  accompfishment  of  the  actions 
specified  in  Airbus  Service  Bulletin 
A320-25-1167.  dated  June  24, 1996, 
which,  among  other  things,  includes 
procedures  for  modification  of  the 
escape  slide  system,  which  constitutes 
terminating  action  for  the  repetitive 
inspection  requirements  in  that  AD. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletin 
A320-25-1199,  dated  March  25, 1998, 
which  describes  procedures  for 
modification  and  re-identification  of  the 
emei^gency  evacuation  slide  systems  at 
left-  and  right-hand  emergency  exits 
number  2  and  3.  The  modification 
includes  replacement  of  the  pressure 
check  valve  and  the  O-ring  on  the 
aspirator  with  new  or  serviceable 
components.  (Airbus  Service  Bulletin 
A320-25-1199,  dated  March  25, 1998, 
references  Air  Cruisers  Service  Bidletin 
S.B.  005-25-07,  dated  September  2. 
1997,  as  an  additional  source  of  service 
information  for  accomphshment  of  the 
modification  and  re-identification.) 
Accomplishment  of  the  action  specified 
in  the  Airbus  service  bulletin  is 
intended  to  adequately  address  the 
identified  imsafe  condition. 

The  DGAC  classified  the  Airbus 
service  bulletin  as  mandatory  and 
issued  French  airworthiness  directive 
98-292-1 17(B),  dated  July  29, 1998.  in 
order  to  assure  the  continued 


airworthiness  of  these  airplanes  in 
France. 

FAA's  Conclusions 

This  airplane  model  is  manufactiued 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regidations  (14  CFR  21.19) 
and  the  applicable  bilateral 
airworthiness  agreement.  Piusuant  to 
this  bilateral  airworthiness  agreement, 
the  E)GAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC.  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  the  loss  of  the  evacuation  slides 
during  flight,  which  could  result  in 
damage  to  the  empennage,  or  inability 
of  airplane  occupants  to  use  certain  exit 
doors  during  an  emergency.  This  AD 
requires  accomplishment  of  the  actions 
specified  in  the  Airbus  service  bulletin 
described  previously. 

Cost  Impact 

None  of  the  airplanes  affected  by  this 
action  are  on  the  U.S.  Register.  All 
airplanes  included  in  the  applicability 
of  this  rule  currently  are  operated  by 
non-U.S.  operators  under  foreign 
registry;  therefore,  they  are  not  directly 
affected  by  this  AD  action.  However,  the 
FAA  considers  that  this  rule  is 
necessary  to  ensiu«  that  the  unsafe 
condition  is  addressed  in  the  event  that 
any  of  these  subject  airplanes  are 
imported  and  placed  on  the  U.S. 
Register  in  the  futiue. 

Should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 
Register  in  the  future,  it  would  require 
approximately  8  work  hoius  (4  doors  at 
2  hours  each)  to  accompfish  the 
required  modification,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  be  provided  by 
the  manufacturer  at  no  cost  to  the 
operators.  Based  on  these  figures,  the 
cost  impact  of  the  modification 
proposed  by  this  AD  woidd  be  $480  per 
airplane. 

Determination  of  Rule's  Effective  Date 

Since  this  AD  action  does  not  affect 
any  airplane  that  is  currently  on  the 
U.S.  register,  it  has  no  adverse  economic 
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in^  )act  and  imposes  no  additional 
bu:  den  on  any  person.  Therefore,  prior 
nif  ice  and  public  procedures  hereon  are 
unnecessary  and  the  amendment  may  be 
made  effective  in  less  than  30  days  after 
publication  in  the  Federal  Register. 

C^ipunents  Invited 

!Llthough  this  action  is  in  the  form  of 
nal  rule  and  was  not  preceded  by 
ice  and  opportunity  for  public 
cdtnment,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
coinment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
a$  they  may  desire.  Communications 
shall  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  under  the  caption 
ABBESSES.  All  communications 
re<^eived  on  or  before  the  closing  date 
fpi  comments  will  be  considered,  and 
wis  rule  may  be  amended  in  light  of  the 
cpmments  received.  Factual  information 
tb*t  supports  the  commenter's  ideas  and 
sipggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
ai^ion  and  determining  whether 
aqjditional  rulemaking  action  would  be 

sded. 

i^omments  are  speciHcally  invited  on 
tl^^  overall  regulatory,  economic, 
etwironmental,  and  energy  aspects  of 
tli^  rule  that  might  suggest  a  need  to 
nibdify  the  rule.  All  comments 
sibmitted  will  be  available,  both  before 
aid  after  the  closing  date  for  comments, 
in;  the  Rules  Docket  for  examination  by 
ii  i^erested  persons.  A  report  that 

imarizes  each  FAA-public  contact 

icemed  with  the  substance  of  this  AD 
jU  be  filed  in  the  Rules  Docket. 

lommenters  wishing  the  FAA  to 
lowledge  receipt  of  their  comments 

}mitted  in  response  to  this  rule  must 

jmit  a  self-addressed,  stamped 
istcard  on  which  the  following 
statement  is  made:  "Comments  to 
E  i(  jcket  Number  98-^4M-302-AD."  The 
p(  istcard  will  be  date  stamped  and 
r }  :umed  to  the  commenter. 

I .( tgulatory  Impact 

The  regulations  adopted  herein  will 
t  <  it  have  substantial  direct  effects  on  the 
S  t  ates,  on  the  relationship  between  the 
r  i  tioiial  govemmenWand  the  States,  or 
c  I ;  the  distribution  of  power  and 
r ;  jponsibilities  among  the  various 
Ijyels  of  government.  Therefore,  in 
ajdcordance  with  Executive  Order  12612, 

is  determined  that  this  Hnal  rule  does 
r  (it  have  sufHcient  federalism 
i  nplications  to  warrant  the  preparation 
ql  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 

s  ignificant  regulatory  action"  under 
I ::  Lecutive  Order  12866;  (2)  is  not  a 


"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9ft-2&-03    Airbus  Industrie:  Amendment 
39-10944.  Docket  98-NM-302-AD. 

Applicability:  Model  A321  series  airplanes, 
except  those  on  which  Airbus  Modification 
27036  has  been  installed;  or  on  which  the 
action  described  in  Airbus  Industrie  Service 
Bulletin  A320-25-1199.  dated  March  25. 
1998.  has  been  accomplished;  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  loss  of  the  evacuation  slides 
during  fiight.  which  could  result  in  damage 
to  the  empennage,  or  inability  of  airplane 
occupants  to  use  certain  exit  doors  during  an 
emergency;  accomplish  the  following: 


(a)  Within  36  months  after  the  effective 
date  of  this  AD:  Accomplish  the  modification 
and  re-identification  of  the  evacuation  slide 
systems  at  left-  and  right-hand  emergency 
exits  2  and  3,  in  accordance  with  Airbus 
Service  Bulletin  A320-25-1199,  dated  March 
25, 1998. 

(b)  The  modification  required  by  paragraph 
(b)  of  AD  97-01-09,  amendment  39-9880 
(reference  Airbus  Service  Bulletin  A320-25- 
1167,  dated  June  24, 1996),  must  be 
accomplished  prior  to  or  simultaneously 
with  the  modification  required  by  this  AD. 

Note  2:  Airbus  Service  Bulletin  A320-25- 
1199,  dated  March  25, 1998,  references  Air 
Cruisers  Service  Bulletin  S.B.  005-25-07, 
dated  September  2, 1997,  as  an  additional 
source  of  service  information  for 
accomplishment  of  the  modification  and  re- 
identification  of  the  evacuation  slide  systems 
specified  in  this  AD. 

(c)  As  of  the  effective  date  of  this  AD.  no 
]}erson  shall  install  on  any  airplane,  an 
evacuation  slide  system  having  part  number 
62292-101,  62292-102,  62293-101,  62293- 
102.  62292-103.  62292-104,  62293-103,  or 
62293-104. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch. 
ANM-116. 

Note  3:  Information  concerning  the 
existiAice  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  actions  shall  be  done  in  accordance 
with  Airbus  Service  Bulletin  A320-25-1199, 
dated  March  25. 1998.  Copies  may  be 
obtained  from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex. 
France.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW..  suite  700,  Washington, 
DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  98-292- 
117(B).  dated  July  29,  1998. 

(g)  This  amendment  becomes  effective  on 
December  31, 1998. 

Issued  in  Renton,  Washington,  on 
December  8, 1998. 
Darrell  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  98-33103  Filed  12-15-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Dodtet  No.  98-ACE-33I 

Estat>lishment  of  Class  E  Airspace; 
Bolivar,  MO 

AGENCY:  Federal  Aviation 
Administration  {FA A],  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  action  establishes  the 
Class  E  airspace  area  at  Bolivar,  MO. 
The  development  of  Global  Positioning 
System  (GPS)  Rimway  (RWY)  18,  GPS 
RWY  36,  and  VHF  Omnidirectional 
Range/Distance  Measuring  Equipment 
(VOR/DME)  RWY  36  Standard 
Instrument  Approach  Procedines 
(SIAPs)  have  made  this  rule  necessary. 
This  action  is  intended  to  provide 
adequate  controlled  airspace  extending 
upward  from  700  feet  Above  Groimd 
Level  (AGL)  for  Instrument  Flight  Rules 
(IFR)  operations  at  Bolivar  Municipal 
Airport,  Bolivar.  MO. 

EFFECTIVE  DATE:  0901  UTC  January  28, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  Federal 
Aviation  Administration,  601  E.  12th 
Street,  Kansas  Qty,  MO  64106; 
telephone:  (816)  426-3408. 
SUPPLEMENTARY  INFORMATION: 

History 

On  September  29, 1998,  a  proposal  to 
amend  part  71  of  the  Federal 
Regulations  (14  CFR  part  71)  to  establish 
Class  E  airspace  area  at  Bolivar,  MO, 
was  published  in  the  Federal  Register 
(63  FR  51867).  This  proposal  was  to 
establish  controlled  airspace  extending 
upward  fit>m  700  feet  AGL.  The 
intended  effect  of  the  proposal  was  to 
provide  adequate  Qass  E  airspace  to 
contain  aircraft  exacuting  GPS  RWY  18. 
GPS  RWY  36,  and  VOR/DME  RWY  36 
SIAPs  at  Bohvar  Mimidpal  Airport, 
BoUvar,  MO. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Regulations  (14  CFR  part  71) 
establishes  the  Class  E  airspace  area  at 
Bolivar,  MO. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  r^ulations  for  which 


frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciurent.  Therefore,  this  regulation  (1)  is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C.  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103, 40113, 
40120;  E.0. 10854,  24  FR  9565,  3  CFR  1959- 
1963  Comp..  p.  289. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9F.  Airspace 
Designation  and  Reporting  Points,  dated 
September  10, 1998,  and  effective 
September  16, 1998.  is  amended  as 
follows: 

Paragraph  6005^  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 


ACE  MO  E5  Bolivar,  MO  [New] 

Bolivar  Municipal  Airport,  MO 

{Lat.  37''35'43"  N.,  long.  93"'20'52"  W.) 
That  airspace  extending  upward  from  700 

feet  aix>ve  the  surface  within  a  6.3-mile 

radius  of  the  Bolivar  Municipal  Airport. 

*         •         *         •         • 

Issued  in  Kansas  City.  MO  on  November 
18, 1998. 

Ghristopher  R.  Blum, 

Acting  Manager,  Air  Traffic  Division.  Central 
Region. 

(FR  Doc.  98-33297  Filed  12-15-98;  8:45  am) 
BILIJNQ  CODE  4«10-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docicet  No.  9»-ACE-37i 

Amendment  to  Class  E  Airspace;  West 
Plains,  MO 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 


SUMMARY:  This  document  confirms  the 
effective  date  of  a  direct  final  rule  which 
revises  Qass  E  airspace  at  West  Plains, 
MO. 

DATE:  The  direct  final  rule  published  at 
63  FR  51813  is  effective  on  0901  UTC, 
January  28, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph.  Air  Traffic  Division, 
Airepace  Branch,  ACE-520C,  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  City,  Missouri  64106; 
telephone:  (816)  426-3408. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  September  29. 1998  (63  FR 
51813).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period^  the 
regulation  would  become  effective  on 
January  28,  1999.  No  adverse  comments 
were  received,  and  thus  this  notice 
confirms  that  this  direct  final  rule  will 
become  effective  on  that  date. 

Issued  in  Kansas  Qty,  MO  on  November 
16, 1998. 

Cliristopher  R.  Blum, 

Acting  Manager,  Air  Traffic  Division,  Central 
Region. 

(FR  Doc.  98-33295  Filed  12-15-98;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 

31  (p^R  Part  357 

[DeiMrtment  of  the  Treasury  Circular,  Pul>lic 
Del)t  Series,  No.  2-86] 

Regulations  Governing  Boole-Entry 
Treasury  Bonds,  Notes  and  Bills 

AG^Y:  Bureau  of  the  Public  Debt, 

Fisitil  Service,  Treasury. 

ACnON:  Final  rule. 

summary:  The  Department  of  the 
Treasiuy  is  publishing  a  final  rule  to 
amend  its  TRADES  Commentary 
(Appendix  B  of  31  CFR  Part  357),  to 
update  the  list  of  states  that  have 
enacted  Revised  Article  8  of  the 
Unjlorm  Commercial  Code  and  that 
weti  the  subject  of  prior  notices 
published  by  Treasury  in  the  Federal 
Register.  Appendix  B  provides 
explanatory  information  regarding  the 
regMlations  governing  Treasmy 
securities  held  in  the  commercial  book- 
entiy  system,  referred  to  as  the 
Treasury/Reserve  Automated  Debt  Entry 
System  ("TRADES"). 
EFI^lCnVE  date:  December  16, 1998. 
FOfI  FURTHER  INFORMATION  CONTACT: 
Sandra  Dyson.  Attorney-Advisor  (202) 
21^3320,  or  Cynthia  E.  Reese,  Deputy 
Chifef  Counsel,  (202)  219-3320.  Copies  of 
the  final  rule  are  being  made  available 
for  downloading  from  the  Bureau  of  the 
Public  Debt  home  page  at  the  following 
addlress:  www.publicdebt.treas.gov. 
SUN>LEMENTARY  INFORMATION:  The  final 
ruje  to  govern  Treasiuy  seciuities  held 
in  the  commercial  book-entry  system,  or 
TRADES,  was  published  August  23. 
19916  (61  FR  43626),  and  was  effective 
January  1, 1997.  Appendix  B  of  the  rule, 
the  TRADES  Commentary,  addresses  the 
liiiiKted  scope  of  federal  preemption  of 
stjftje  law  under  Section  357.11  of  the 
Seldtion-by  Section  Analysis.  If  the 
choice  of  law  rules  set  forth  in  TRADES 
leid  to  the  application  of  the  law  of  a 
state  that  has  not  yet  adopted  Revised 
Article  8  of  the  Uniform  Commercial 
C^de  (Revised  Article  8)  then  TRADES 
aplblies  Revised  Article  8  (as  approved- 
by  me  American  Law  Institute  and  the 
National  Conference  of  Commissioners 
on  iUniform  State  Laws,  or  the  "imiform 
v^iision").  Treasury  indicated  in  the 
pij^amble  to  the  final  rule  that  if  a  state 
passes  a  version  of  Revised  Article  8 
that  is  substantially  identical  to  the 
ui  I  form  version,  then  reference  to  the 
uniform  version  would  no  longer  be 
required.  In  the  TRADES  Commentary, 
Treasury  further  stated  that  it  had 
rayiewed  the  laws  of  those  states  which 
hi  I  i  adopted  Revised  Article  8  as  of  the 


date  of  the  publicaUon  of  the  final  rule  PART  357— REGULATIONS 

and  had  concluded  that  they  were  GOVERNING  BOOK-ENTRY 

substantially  identical  to  the  uniform  TREASURY  BONDS,  NOTES  AND 

version.  Those  28  states  were  BILLS 

enumerated  and  listed  by  name  ^  ^^  authority  citaUon  for  Part  357 

alphabetically  in  a  footnote.  continues  to  read  as  follows: 

Treasury  further  indicated  that  it  »  .u    •.„  ii  i t  c  r  r»,=r,.or  ii  «;  it  «: r 

would  publish  in  the  Federal  Register  a  got"*"" S  C  39i  '^ 

notice  setting  forth  its  conclusion  as  to  '  !.    „      „      „^,.  .. 

whether  addiUonal  state  enactments  of  2.  Appendix  B  to  Part  357  is  amended 

Revised  Article  8  are  "substantially  in  the  Section-by-Section  Analysis  for 

identical"  to  the  uniform  version  for  Section  357  11(b).  m  the  third 

purposes  of  the  regulations.  Treasury  paragraph,  by  revising  the  fourth 

has  published  such  notices  with  respect  sentence  and  footnote  11  to  read  as 

to  22  states:  California  (62  FR  26.  follows: 

January  2, 1997),  District  of  Columbia  Appendix  B  to  Part  357— TRADES 

(62  FR  34010,  June  18, 1997),  Delaware,  Commentary 

Hawaii,  Maine,  Missouri,  Montana,  «        «        »        •        • 
Nevada.  New  Jersey.  New  York,  North 

Carolina,  North  Dakota,  Ohio,  Section-by-Section  Analysis 

Tennessee  and  Puerto  Rico  (62  FR  «  •  •  •  * 
61912,  November  20, 1997),  South 

Dakota  (63  FR  20099,  April  23. 1998),  SecUon  357.11— Uw  Governing  Other 

Georgia,  Florida  and  Connecticut  (63  FR  Interests 

35807,  July  1, 1998)  and  Wisconsin,  ,  *  .  •  • 
New  Hampshire  and  Michigan  (63  FR  ^^  Limited  Scope  of  Federal 

50159,  September  21, 1998).  The  Preemption*  *  * 
TRADES  Commentary  further  states  that        •  •  .  Treasury  has  determined  that 

Treasury  will,  on  an  armual  basis,  the  versions  of  Article  8  passed  by  50" 

amend  the  Commentary  (Appendix  B)  to  states  that  have  enacted  Article  8  meet 

reflect  subsequent  enactments.  The  this  standard.  •  •  * 
Commentary  was  amended  last  year  to  ^^^^,  November  10. 1998. 

add  CaUfomia  and  the  District  of  Donald  V.  Itanmond, 

Columbia  to  the  list.  Accordingly,  this  t^  ,  .  .,  ,^'„^ 
final  rule  amends  Appendix  B  to  refiect  Fiscal  Assistant  Sec^tanr. 
the  addition  of  the  other  nineteen  IFR  Doc  9S-33263  Filed  12-15-98;  8:45  am] 

aforementioned  states  for  which  bhjjmo  cooe  4«i»-sn«f 

Treasury  has  published  notices  to  the  — 

list  of  states  enumerated  therein.  ^_ ..«.  .  ..««^«^  * .««« 

DEPARTMENT  OF  TRANSPORTATION 


Procedural  Requirements 

This  final  rule  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  pursuant  to  Executive  Order 
12866.  The  notice  and  public  comment 
procedures  requirements  of  the 
Administrative  Procedure  Act  are 
inapplicable,  pursuant  to  5  U.S.C. 
553(a)(2). 

As  no  notice  of  proposed  rulemaking 
is  required,  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601, 
et  seq.)  do  not  apply. 

There  are  no  collections  of 
information  contained  in  this  final  rule. 
Therefore,  the  Paperwork  Reduction  Act 
does  not  apply. 

List  of  Subjects  in  31  CFR  Part  357 

Bonds,  Electronic  fiinds  transfer. 
Federal  Reserve  System,  Government 
securities.  Incorporation  by  reference. 
Securities. 

For  the  reasons  set  forth  in  the 
preamble.  Title  31,  Chapter  n. 
Subchapter  B,  Part  357  is  amended  as 
follows: 


Coast  Guard 

33  CFR  Part  117 

[CGDOS-08-017] 

RIN2115-AE47 

Drawbridge  Operation  Regulations; 
Anacostia  River,  Washington,  DC 

agency:  Coast  Guard,  DOT. 

action:  Temporary  final  rule. 

summary:  The  Coast  Guard  is  revising 
the  rule  currently  governing  the 
operation  of  the  Frederick  Douglass 
Memorial  (South  Capitol  Street)  bridge 


<<  Alabama,  Alaska,  Arizona,  Arkansas, 
California,  Colorado,  Connecticut.  Delaware, 
District  of  Columbia,  Florida,  Georgia,  Hawaii, 
Idaho.  Illinois,  Indiana,  Iowa,  Kansas,  Kentucky. 
Louisiana,  Maine,  Maryland,  Massachusetts, 
Michigan.  Minnesota,  Mississippi,  Missouri, 
Montana,  Nebraska,  Nevada,  New  Hampshire,  New 
Jersey,  New  Mexico.  New  York.  North  Carolina, 
North  Dakota,  Ohio,  Oklahoma,  Oregon, 
Pennsylvania.  Puerto  Rico.  South  Dakota. 
Tennessee.  Texas,  Utah,  Vermont,  Virginia. 
Washington.  West  Virginia,  Wisconsin  and 
Wyoming. 
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across  Anacostia  River  at  mile  1.2  in 
Washington,  DC.  This  temporary  rule 
again  authorizes  this  bridge  to  remain 
closed  to  navigation  until  January  31. 
1999.  This  action  is  necessary  to 
complete  on-going  extensive  mechanical 
and  electrical  rehabilitation  and 
maintain  the  bridge's  operational 
integrity. 

DATES:  This  temporary  final  rule  is 
effective  from  December  4, 1998  to  11 
p.m.  on  January  31, 1999. 
ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  the  office  of  the 
Commander  (Aowb),  Fifth  Coast  Guard 
District.  Federal  Building,  4th  Floor,  431 
Crawford  Street.  Portsmouth,  Virginia 
23704-5004,  betwreen  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  number 
is  (757)  398-6222. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Deaton.  Bridge  Administrator.  Fifth 
Coast  Guard  District,  (757)  398-6222. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice 
of  proposed  rulemaking  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  from  the  date  of 
publication.  The  Coast  Guard  was 
notified  of  the  second  extension  request 
on  November  10, 1998.  Subsequently, 
publication  of  a  notice  of  proposed 
rulemaking  and  delay  of  effective  date 
would  be  contrary  to  the  public  interest 
because  immediate  action  is  necessary 
to  address  the  bridge's  present  inability 
to  open  safely. 

Diacussion  of  Regulation 

On  April  20, 1998,  the  Coast  Guard 
initially  published  a  Temporary  Final 
Rule  entitled  "Drawbridge  Operation 
Regulations;  Anacostia  River, 
Washington,  IX"  in  the  Federal 
Register  (63  FR  19406).  That  regulation 
was  effective  from  April  2, 1998  to  11 
p.m.  on  August  31, 1998. 

Due  to  the  unavailability  of  raw 
materials  and  deficiencies  in 
implementing  corrective  measiu^s,  an 
extension  was  granted  to  complete  the 
repairs.  On  August  26, 1998,  the  Coast 
Guard  published  a  Temporary  Final 
Rule;  extension  of  effective  date  entitled 
"Drawbridge  Operation  Regulations; 
Anacostia  River,  Washington,  DC"  in 
the  Federal  Register  (63  FR  45396).  That 
regulation  extension  was  effective  from 
11:01  p.m.  August  31, 1998  through  11 
p.m.  November  23, 1998. 

With  the  continuing  unavailability  of 
raw  material,  a  second  extension  has 
been  requested  by  the  contractor.  The 
Coast  Guard  has  been  assured  by  the 
contractor  and  bridge  owner  by  letter 


that  the  bridge  swing  span  rehabilitation 
will  be  completed  by  December  31. 1998 
with  the  functional  testing  completed  by 
January  31, 1999.  In  addition,  the 
contractor  has  assured  the  bridge  owner 
that  the  contractor  will  provide  the 
resources,  manpower,  and  additional 
work  shifts  as  required  to  ensure  that 
the  bridge  operation  deadline  of  January 
31. 1999  is  met.  Therefore,  the  Coast 
Guard  is  extending  the  closure  period 
until  January  31, 1999  so  the  repairs  can 
be  completed. 

The  Coast  Guard  has  notified  the 
affected  users  of  the  waterway  of  this 
closure  extension.  The  U.S.  Navy 
indicated  that  it  will  not  be  affected  by 
the  extension.  The  Coast  Guard  also 
contacted  EPA's  Office  of  Water 
Programs  and  the  local  Coast  Guard  unit 
.(USCG  Station  St.  Inigoes)  of  the 
bridge's  extended  inability  to  open  for 
vessels,  and  they  did  not  object. 
Additionally,  vessels  docked  at  a  nearby 
marina  can  clear  the  bridge's  vertical 
clearance  in  the  closed  position,  which 
is  42  feet  at  mean  high  water.  Therefore, 
vessels  are  not  expected  to  be  negatively 
impacted  by  this  temporary  rule. 

Regulatory  Evaluation 

This  temporary  final  rule  is  not  a 
significant  regulatory  action  under 
section  3(0  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  order.  It  has  been 
exempted  from  review  by  the  Office  of 
Management  and  Budget  under  that 
order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 
Due  to  the  small  number  of  requests  for 
openings,  the  notification  of  affected 
public  vessels  of  the  United  States,  and 
the  ability  of  vessels  at  the  nearby 
marina  to  clear  the  bridge's  closed- 
position  vertical  clearance,  the  impact 
on  routine  navigation  is  expected  to  be 
minimal. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  the  Coast  Guard 
must  consider  whether  this  temporary 
final  rule  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  independently  owned 
and  operated  small  businesses  that  are 
not  dominant  in  their  field  and  that 
otherwise  qualify  as  "small  business 


concerns"  under  section  3  of  the  Small 
Business  Act  (15  U.S.C.  632). 

As  a  result  of  notifying  the  affected 
users  of  the  waterway  of  the  extension, 
the  limited  requests  for  vessel  openings 
and  the  ability  of  nearby  vessels  to  clear 
the  bridge's  closed-position  vertical 
clearance,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entires. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirement  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  preparation  of  a  F^eralism 
Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
paragraph  (32)(2)  of  Commandant 
Instruction  M16475.1C,  this  rale  is 
cat^orically  excluded  ftxun  further 
environmental  documentation  based  on 
the  fact  that  it  is  a  promulgation  of  the 
operating  regulations  for  a  drawbridge. 
A  Categorical  Exclusion  Determination 
statement  has  been  prepared  and  placed 
in  the  ralemaking  docket. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  117  as  follows: 

PART  117— [AMENDED] 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  Section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587. 106 
Stat  5039. 

2.  Effective  December  4, 1998  through 
January  31, 1999.  Section  117.253 
paragraph  (a)  is  suspended  and  a  new 
paragraph  (c)  is  added  to  read  as 
follows: 

§117.253    Anacostia  River. 

•        *        •        •        « 

(c)  From  8  a.m.  on  March  11, 1998 
until  11  p.m.  on  January  31, 1999,  the 
draw  of  die  Frederick  Douglass 
Memorial  (South  Capitol  Street)  bridge 
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need  not  be  opened  for  the  passage  of 
vessels. 

Dated:  December  4, 1998. 
Th#aias  E.  Bernard, 

Captain.  U.S.  Coast  Guard,  Fifth  Coast  Guard 
District,  Acting  District  Commander. 
(FR  Doc.  98-33223  Filed  12-15-98;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33itFR  Part  117 
[cODos-es-ioi] 

Idge  Operation  Regulations; 
Jersey  Intracoastai  Waterway; 
lyiay  Canal 

AG04CY:  Coast  Guard,  DOT. 

ACtnON:  Notice  of  temporary  deviation 

Crqm  regulations. 

j  i       — ' 

SUMMARY:  The  Conunander,  Fifth  Coast 
Guard  District  has  issued  a  temporary 
deviation  from  the  regiUations 
governing  the  operation  of  the  Cape  May 
Casial  Railroad  Bridge  across  the 
Intiacoastal  Waterway  (ICW),  mile 
11I5I.1,  in  Cape  May,  New  Jersey.  From 
8  ^im.  until  5  p.m.,  December  16, 17, 
aniolS,  1998,  the  bridge  will  be 
maintained  in  the  closed  position.  This 
closure  is  necessary  to  faciUtate  the 
onjgoing  reconstruction  of  the  bridge's 
swing  span. 

D/ltfES:  This  deviation  is  elective  fit>m 
8  a  jn.  until  5  p.m.  each  day  on 
December  16, 17,  and  18, 1998. 
FQR  FURTHER  INFORMATION  CONTACT: 
A^  B.  Deaton,  Bridge  Administrator, 
Fifth  Coast  Guard  District,  at  (757)  398- 
62I22. 

Slij()PL£MENTARY  INFORMATION:  The  Cape 
M^y  Canal  Railroad  Bridge  is  owned  by 
N^w  Jersey  Transit  Corporation  (NJT). 
The  current  regulations  in  Title  33  Code 
of  i'ederal  Regulations,  Section  117.41 
lequiie  the  draw  be  maintained  in  the 
fu^y  open  position  to  permit  the 
pdSsage  of  vessels  and  dravrtender 
se^ce  discontinued.  The  draw  shall 
lentain  in  the  fully  open  position  imtil 
drawtender  service  is  restored  or 
authorization  imder  Section  117.39  is 
giyen  for  the  draw  to  remain  closed  and 
uiitended. 

Under  an  agreement  with  NJT  and 
Cape  May  Seashore  Lines,  Inc.,  (CMSL), 
CMSL  would  be  responsible  for 
reactivation  of  the  rail  service,  the 
operation  of  the  drawbridge  and  the 
bridge  accessories.  In  December  1997, 
th|Q  Coast  Guard  approved  the 
retaonstruction  of  the  bridge  for 
m  eichanical,  electrical  and  structural 


repain.  On  November  13, 1998,  the 
Coast  Guard  received  a  request  from 
CMSL  to  schedule  daytime  closiires  of 
the  bridge  to  facilitate  the  ongoing 
reconstruction  of  the  drawbridge.  No 
openings  were  logged,  since  the  bridge 
has  been  maintained  in  the  fully  open 
position  to  vessels  since  the  late  1970's. 

The  Coast  Guard  has  advised  the  local 
Coast  Guard  units  (USCG  Group 
Atlantic  City  and  Station  Cape  May)  of 
the  bridge's  inability  to  open  for  vessels 
on  the  requested  times  and  dates,  and 
they  did  not  object.  CMSL  has  ensured 
that  advance  notification  of  the 
scheduled  closures  will  be  posted  in  the 
Atlantic  City  Press  Cape  May  Edition, 
Additionally,  the  Coast  Guard  will 
inform  the  commercial/recreational 
users  of  the  waterway  of  the  bridge 
closiues  in  the  weekly  Notice  to 
Mariners  so  that  these  vessels  can 
arrange  their  transits  to  avoid  being 
negatively  impacted  by  the  temporary 
deviation. 

From  8  a.m.  until  5  p.m.,  on  16, 17, 
and  18,  December  1998,  this  deviation 
allows  the  Cape  May  Canal  Railroad 
Bridge,  ICW  mile  115.1  in  Cape  May  to 
remain  closed. 

Dated:  December  4, 1998. 
Thomas  E.  Bernard, 

Captain.  U.S.  Coast  Guard,  Fifth  Coast  Guard 

District,  Acting  District  Commander. 

(FR  Doc.  98-33222  Filed  12-15-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[Region  2  Docket  No.  NJ32-183C,  FRL- 
6203-3] 

Approval  and  Promulgation  of 
Implementation  Plans;  Reasonably 
Available  Control  Technology  for 
Oxides  of  Nitrogen  for  Specific 
Sources  in  the  State  of  New  Jersey 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Withdrawal  of  direct  final  rule. 

SUMMARY:  Due  to  receipt  of  an  adverse 
comment,  EPA  is  withdrawing  a  portion 
of  the  direct  final  rule  which  approved 
revisions  to  the  New  Jersey  State 
Implementation  Plan.  EPA  published 
the  direct  final  rule  on  October  20, 1998 
(63  FR  56086),  approving  foiu  (4) 
revisions  consisting  of  fifteen  (15) 
source-specific  reasonably  available 
control  technology  determinations  for 
controlling  oxides  of  nitrogen.  As  stated 
in  the  direct  final  rule,  if  adverse 
comments  were  received  by  November 


s. 


19, 1998,  a  timely  withdrawal  would  be 
pubUshed  in  the  Federal  Register.  EPA 
subsequently  received  an  adverse 
comment  concerning  one  source- 
specific  determination  contained  in  the 
(Urect  final  rule.  As  a  result,  EPA  is 
withdrawing  its  approval  of  the  source- 
specific  SIP  revision  for  the  Jersey 
Central  Power  &  Light  Company- 
52.1570(c)(64)(i)(A)(14).  EPA  will  act  on 
this  source-specific  SEP  revision  when 
New  Jersey  submits  a  revised  reasonably 
available  control  technology 
determination.  EPA's  approval  of  the 
remaining  fourteen  source-specific  SIP 
revisions  announced  in  the  direct  final 
rule  are  not  affected  by  today's 
withdrawal  document. 

DATES:  As  of  December  16, 1998,  EPA 
withdraws  the  addition  of  40  CFR 
52.1S70(c)(64)(i)(A)(14)  published  in  the 
Federal  Register  on  October  20, 1998 
(63  FR  55949). 

FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Gardella,  Air  Programs  Branch, 
Environmental  Protection  Agency,  290 
Broadway,  25th  Floor,  New  York,  New 
York  10007-1866.  (212)  637-4249. 

SUPPLEMENTARY  INFORMATION:  The  July 
10, 1996  submittal  included  a 
Conditions  of  Approval  Document  (or 
permit)  dated  April  6, 1996  for  Jersey 
Central  Power  and  Light  (JCP&L) 
Company's  four  combined  cycle 
combustion  turbines  at  its  Gilbert 
Generating  Station  in  Holland 
Township,  Huntefdon  County,  New 
Jersey.  GPU  Generation  Corporation 
(Genco),  the  operator  of  the  JCP&L 
Gilbert  Station,  wrote  to  EPA  on 
November  19, 1998  and  stated  that  the 
Conditions  of  Approval  Document  for 
the  Gilbert  Station  had  been  revised 
subsequent  to  its  submittal  to  EPA  by 
the  State  of  New  Jersey  and  requested 
that  EPA  withdraw  the  direct  final  rule 
as  it  pertains  to  the  Gilbert  Station's 
turbines. 

Conclusion 

EPA  agrees  with  Genco's  November 
19, 1998  request  and  has  determined 
that  withdrawal  is  warranted.  Therefore, 
this  action  withdraws  40  CFR 
52.1570'|:c)(64)(i)(A)(14)  for  JCPiL's  four 
combined  cycle  combustion  turbines  at 
the  Gilbert  Station.  EPA  will  take  action 
on  the  ciurently  effective  Conditions  of 
Approval  Docvunent  when  New  Jersey 
submits  it  to  EPA. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Nitrogen  dioxide,  Ozone, 
Reporting  and  recordkeeping 
requirements. 
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Dated:  December  8. 1998. 
HeriMrt  Barrack, 

Acting  Regional  Administrator,  Region  2. 
[FR  Doc.  98-33217  Filed  12-15-98;  8:45  am] 
MLUNOCOOCi 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-3007e4;  FRL-«048^] 
RIN2070-AB78 

TraHcoxydim;  TIme-Llmitad  Pesticide 
Tolerances 

AQENCV:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  This  regulation  establishes 
time-limited  tolerances  for  residues  of 
the  herbicide  tralkoxydim  in  or  on 
certain  raw  agricultiiral  commodities. 
Zeneca  Ag  Products  requested  this 
tolerance  under  the  Federal  Food,  Drug 
and  Cosmetic  Act  (FFDCA),  as  amended 
by  the  Food  Quaiity  Protection  Act  of 
1996  (Pub.  L.  104-170).  These 
tolerances  will  expire  on  February  28, 
2003. 

DATES:  This  regulation  is  effective 
December  16.  1998.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  February  16, 1999. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  [OPP-300764], 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708.  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accoimting  Operations 
Branch.  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh.  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  [OPP- 
300764],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch.  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  SW.. 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  Crystal  Mall  2  (CM 
#2),  1921  Jefferson  Davis  Hwy., 
Arlington.  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 


objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  [OPP- 
300764].  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Tompkins,  Registration 
Division  7505C,  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St,  S.W.,  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Rm.  239, 
CM  #2. 1921  Jefferson  Davis  Hwy., 
Arhngton,  VA,  (703)  305-5697.  e-mail: 
tompkins.jimdepamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  hi  the 
Federal  Register  of  July  2, 1997  (62  FR 
35804)(FRL-5722-9),  EPA.  issued  a 
notice  pursuant  to  section  408  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  21  U.S.C.  346a  announcing 
the  filing  of  a  pesticide  petition  (PP 
6F4631)  for  tolerance  by  Zeneca  Ag 
Products,  1800  Concord  Pike,  P.O.  Box 
15458,  Wilmington,  DE  19850-5458. 
This  notice  included  a  smnmary  of  the 
petition  prepared  by  Zeneca  Ag 
Products,  the  registrant.  There  were  no 
comments  received  in  response  to  the 
notice  of  filing. 

The  petition  requested  that  40  CFR 
part  180  be  amended  by  estabUshing 
time-limited  tolerances  for  residues  of 
the  herbicide,  tralkoxydim,  2- 
(Cyclohexen-1-one,  2-[l- 
(edioxyimino)propyl]-3-hydroxy-5- 
(2.4,6-trimethylphenyl)-(9Cl),  in  or  on 
the  raw  agricultural  commodities  barley 
grain,  barley  straw,  barley  hay,  wheat 
grain,  wheat  forage,  wheat  straw,  and 
wheat  hay  at  0.1  parts  per  million 
(ppm).  Zeneca  Ag  Products 
subsequently  amended  the  proposed 
tolerances  to  lower  the  residue  levels,  as 
follows:  barl€jy  grain,  barley  hay,  wheat 
grain  and  wheat  hay  at  0.02  ppm,  and 
barley  straw,  wheat  forage  and  wheat 
straw  at  0.05  ppm.  These  tolerances  will 
expire  on  February  28,  2003. 

I.  Risk  Assessment  and  Statutory 
Findings 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 


Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposiues  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 

residue " 

EPA  performs  a  niunber  of  analyses  to 
determine  the  risks  fit>m  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  Final  Rule 
on  Bifenthrin  Pesticide  Tolerances  (62 
FR  62961.  November  26, 1997)  (FRL^ 
5754-7). 

A.  Toxicity 

1.  Threshold  and  non-threshold 
effects.  For  many  animal  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  adverse  effect  level" 
or  "NOAEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects.  EPA 
generally  divides  the  NOAEL  from  the 
study  with  the  lowest  NOAEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  factor 
(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition.  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  Rfd  (expressed  as  100%  or 
less  of  the  RfD)  is  generally  considered 
acceptable  by  EPA.  EPA  generally  uses 
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RfD  to  evaluate  the  chronic  risks 
pmed  by  pesticide  exposure.  For  shorter 
te^  risks,  EPA  calculates  a  margin  of 
e^^^osure  (MOE)  by  dividing  the 
esjUmated  human  exposure  into  the 
N0AEL  from  the  appropriate  animal 
st|i|dy.  Commonly,  EPA  finds  MOEs 
lokyer  than  100  to  be  imacceptable.  This 
100-fold  MOE  is  based  on  the  same 
raiuonale  as  the  100-fold  uncertainty 
faaor. 

jlUfetime  feeding  studies  in  two 
sp^es  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
stiidies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
taxicological  data  including  short-term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
h^  been  classified  as  a  potential  human 
caik:inogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  MOE  calculation  based 
OB  the  appropriate  NOAEL)  will  be 
catried  out  based  on  the  nature  of  the 
c4^inogenic  response  and  the  Agency's 

}wledge  of  its  mode  of  action. 
Differences  in  toxic  effect  due  to 

yosure  duration.  The  toxicological 

Bcts  of  a  pesticide  can  vary  vdth 
different  exposure  durations.  EPA 
c(i^siders  the  entire  toxicity  data  hase, 
and  based  on  the  effects  seen  for 
di^erent  diu-ations  and  routes  of 
roosure,  determines  which  risk 

lessments  should  be  done  to  assure 

It  the  public  is  adequately  protected 
any  pesticide  exposure  scenario, 
short  and  long  durations  of 
exposiue  are  always  considered. 
Typically,  risk  assessments  include 
"acute",  "short-term",  "intermediate 
temi",  and  "chronic"  risks.  These 
as^ssments  are  defined  by  the  Agency 
as  follows. 

Acute  risk,  by  the  Agency's  definition, 
n  liults  from  1-day  consumption  of  food 
ai  id  water,  and  reflects  toxicity  which 
co^ld  be  expressed  following  a  single 
oral  exposure  to  the  pesticide  residues. 
HJigh  end  exposure  to  food  and  water 
r^^dues  are  typically  assumed. 

Short-term  nsk  results  from  exposure 
to  the  pesticide  for  a  period  of  1-7  days, 
and  therefore  overlaps  with  the  acute 
risk  assessment.  Historically,  this  risk 
assessment  was  intended  to  address 
primarily  dermal  and  inhalation 
e:icposure  which  could  result,  for 
example,  from  residential  pesticide 
applications.  However,  since  enaction  of 
FQPA,  this  assessment  has  been 
ek^anded  to  include  both  dietary  and 
non-dietary  sources  of  exposure,  and 
will  typically  consider  exposure  from 
f(  II  td,  water,  and  residential  uses  when 
ri  i  iable  data  are  available.  In  this 


assessment,  risks  from  average  food  and 
water  exposure,  and  high-end 
residential  exposure,  are  aggregated. 
High-end  exposures  fit)m  all  three 
sources  are  not  typically  added  because 
of  the  very  low  probabiUty  of  this 
occurring  in  most  cases,  and  because  the 
other  conservative  assumptions  built 
into  the  assessment  assure  adequate 
protection  of  pubUc  health.  However, 
for  cases  in  which  high-end  exposure, 
can  reasonably  be  expected  from 
multiple  sources  (e.g.  frequent  and 
widespread  homeowner  use  in  a 
specific  geographical  area),  multiple 
high-end  risks  will  be  aggregated  and 
presented  as  part  of  the  comprehensive 
risk  assessment/characterization.  Since 
the  toxicological  endpoint  considered  in 
this  assessment  reflects  exposure  over  a 
period  of  at  least  7  days,  an  additional 
degree  of  conservatism  is  built  into  the 
assessment;  i.e.,  the  risk  assessment 
nominally  covers  1-7  days  exposure, 
and  the  toxicological  endpoint/NOAEL 
is  selected  to  be  adequate  for  at  least  7 
days  of  exposure.  (Toxicity  results  at 
lower  levels  when  the  dosing  duration 
is  increased.) 

Intermediate-term  risk  results  from 
exposure  for  7  days  to  several  months. 
This  assessuent  is  handled  in  a  manner 
similar  to  the  short-term  risk 
assessment. 

Chronic  risk  assessment  describes  risk 
which  could  result  from  several  months 
to  a  lifetime  of  exposure.  For  this 
assessment,  risks  are  aggregated 
considering  average  exposure  from  all 
sources  for  representative  population 
subgroups  including  infants  and 
children. 

B.  Aggregate  Exposure 

In  examining  aggregate  exposiue, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
groundwater  or  surface  water  that  is 
constuned  as  drinking  water,  and  other 
non-occupational  exposures  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  Dietary  exposure  to  residues  of  a 
pesticide  in  a  food  commodity  are 
estimated  by  multiplying  the  average 
daily  consumption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  In 
evaluating  food  exposures,  EPA  takes 
into  accotmt  varying  consumption 


patterns  of  major  identifiable  subgroups 
of  consumers,  including  infants  and 
children.  The  TMRC  is  a  "worst  case" 
estimate  since  it  is  based  on  the 
assiunptions  that  food  contains 
pesticide  residues  at  the  tolerance  level 
and  that  100%  of  the  crop  is  treated  by 
pesticides  that  have  estabUshed 
tolerances.  If  the  TMRC  exceeds  the  RfD 
or  poses  a  lifetime  cancer  risk  that  is 
greater  than  approximately  one  in  a 
milUon,  EPA  attempts  to  derive  a  more 
accurate  exposure  estimate  for  the 
pesticide  by  evaluating  additional  types 
of  information  (anticipated  residue  data 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

Percent  of  crop  treated  estimates  are 
derived  from  federal  and  private  market 
survey  data.  Typically,  a  range  of 
estimates  are  supplied  and  the  upper 
end  of  this  range  is  assumed  for  the 
exposure  assessment.  By  using  this 
upper  end  estimate  of  percent  of  crop 
treated,  the  Agency  is  reasonably  certain 
that  exposure  is  not  understated  for  any 
significant  subpopulation  group. 
Further,  regional  consumption 
information  is  taken  into  account 
through  EPA's  computer-based  model 
for  evaluating  the  exposiue  of 
significant  subpopulations  including 
several  regional  groups,  to  pesticide 
residues.  For  this  pesticide,  the  most 
highly  exposed  population  subgroup 
children  1-6  years  was  not  regionally 
based. 

n.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action, 
EPA  has  sufficient  data  to  assess  the 
hazards  of  tralkoxydim  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for  a 
time-limited  tolerance  for  residues  of 
tralkoxydim  in  certain  raw  agricultural 
commodities.  EPA's  assessment  of  the 
dietary  exposures  and  risks  associated 
with  establishing  the  tolerance  follows: 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 


toxic  effects  caused  by  tralkoxydim  are 
discussed  below. 

1.  A  rat  acute  oral  study  with  a  LDjo 
of  1.258  milligrams  (mg)/kilogram  (kg) 
for  males  and  934  mg/kg  for  females. 

2.  A  mouse  acute  oral  study  with  a 
LDso  of  1.231  mg/kg  for  males  and  1,100 
mg/kg  for  females. 

3.  A  90-day  rat  feeding  study  with  a 
NOAEL  of  250  ppm  (20.5  mg/kg/day] 
and  a  Lowest  Observed  Adverse  Effect 
Level  (LOAEL)  of  2.500  ppm  (204.8  mg/ 
kg/day]  based  on  decreased  food 
efficacy  and  minor  hematologic 
changes. 

4.  A  90-day  dog  dietary  study  with  a 
NOAEL  of  0.5  mg/kg/day  and  a  LOAEL 
of  5  mg/kg/day  based  on  increased  liver 
weights  in  males  and  increases  in 
APDM  in  males  and  females,  indicating 
minimal  hepatotoxicity. 

5.  A  90-day  hamster  feeding  study 
with  a  NOAEL  of  5.000  ppm  (328  mg/ 
kg/day]  and  a  LOAEL  of  10.000  ppm 
[650  mg/kg/day]  based  on  decreased 
body  weight  gains  and  increased  liver 
weights  in  both  sexes. 

6.  A  21-day  rat  dermal  study  with  a 
NOAEL  of  1.000  mg/kg/day,  the  highest 
dose  tested  [HDT]. 

7.  A  1-year  dog  chronic  feeding  study 
with  a  NOAEL  of  0.5  mg/kg/day  and  a 
LOAEL  of  5  mg/kg/day  based  on 
changes  in  liver  function  and 
morphology  in  males. 

8.  A  rat  cnronic  feeding  / 
carcinogenicity  study  wiUi  a  NOAEL  for 
systemic  toxicity  of  500  ppm  [23.1  mg/ 
k^day  in  males  and  30.1  mg/kg/day  in 
females]  and  a  LOAEL  for  systemic 
toxicity  of  2,500  ppm  [117.9  mg/kg/day 
in  males  and  162.8  mg/kg/day  in 
females]  based  on  decreased  body 
weight  gain,  decreased  food 
consumption,  increased  liver  weights, 
and  increased  hepatic  clear  cell  areas 
and  increased  ALT  levels  in  females. 
Based  on  the  incidence  of  Leydig  cell 
tumors  of  the  testes  in  males, 
tralkoxydim  was  considered  to  have  a 
positive  cardno^nic  response. 

9.  A  3-generation  rat  reproduction 
study  with  a  parental  systemic  NOAEL 
of  200  ppm  (20  mg/kg/day]  and  a 
systemic  LOAEL  of  1.000  ppm  (100  mg/ 
kg/day]  based  on  reduced  body  weights 
and  body  weight  gains  in  femdes.  No 
reproductive  toxicity  was  observed.  The 
developmental  NOAEL  of  200  ppm  and 
a  LOAEL  of  1 ,000  ppm  based  on 
decreased  mean  pup  weights  (Fu  and 
FjJ  and  pup  weight  gains  (FjJ  . 

10.  A  rat  developmental  study  with  a 
maternal  NOAEL  of  30  mg/kg/day  and 
with  a  maternal  LOAEL  of  200  mg/kg/ 
day  based  on  maternal  mortality, 
reduced  body  weights,  and  reduced 
food  consumption  and  a  developmental 
NOAEL  of  30  mg/kg/day  and  a 


developmental  LOAEL  of  200  mg/kg/ 
day  based  on  reduced  ossification  of  the 
centrum  and  hemicentrum.  centrum 
bipartite,  misshapen  centra  and  fused 
centra. 

11.  A  rabbit  developmental  study 
with  a  maternal  NOAEL  of  20  mg/kg/ 
day  and  a  maternal  LOAEL  of  100  mg/ 
kg/day  based  on  reduced  food 
consiunption  and  a  developmental 
NOAEL  of  20  mg/kg/day  and  a 
developmental  LOAEL  of  100  mg/kg/ 
day  based  on  abortions  and  increases  in 
late  resorptions. 

12.  Tralkoxydim  was  negative  for 
mutagenic/genotoxic  effects  in  a  Gene 
mutation  Ames  Assay  in  bacteria,  a 
forward  gene  mutation  in  mouse 
lymphoma  cells  in  culture,  chromosome 
damage//7i  vitro  assay  in  human 
l3miphocyte  cells,  DNA  damage  repair  in 
vivo  assay  in  rat  hepatocj^es,  and 
chromosome  damage  in  vivo  mouse 
micronuclei. 

13.  Based  on  the  results  of  the 
hamster  and  rat  metabolism  studies, 
tralkoxydim  was  readily  absorbed  and 
excreted  within  24  and  48  hours  after 
dosing,  respectively.  In  hamsters,  the 
metabolic  profile  in  urine  was  similar 
for  males  and  females;  no  imchanged 
tralkoxydim  was  detected  and  two 
major  metabolites  were  identified: 
tralkoxydim  acid  and  tralkoxydim  acid 
oxazole.  The  metabolic  profile  in  the 
urine  of  rats  included  two  additional 
metabolites,  tralkoxydim  alcohol  and 
tralkoxydim  diol. 

14.  Several  mechanistic  studies  and 
subchronic  feeding  studies  were 
submitted  to  support  the  selection  of 
hamster  in  preference  to  the  mouse  in 
assessing  the  carcinogenic  potential  of 
tralkoxydim.  The  submitted  data 
indicate  that  of  all  the  species  tested 
only  the  mouse  is  susceptible  to 
porphydrin  accumulation  in  the  liver 
following  treatment  with  tralkoxydim. 
The  mouse  was  considered  an 
inappropriate  species  to  use  for 
carcinogenicity  testing  of  tralkoxydim 
because  of  its  distinctive  method  of 
metabolism.  However,  the  submitted 
hamster  cancer  study  was  unacceptable 
owing  to  unacceptably  high  mortality  in 
the  females.  An  acceptable  second 
species  carcinogenicity  study  is 
required. 

B.  Toxicological  Endpoints 

1.  Acute  dietary  toxicity.  EPA  has 
established  an  acute  RfD  for 
tralkoxydim  of  0.3  milligrams/kilogram/ 
day  (mg/kg/day).  This  RfD  is  based  on 
the  NOAEL  of  30  mg/kg/day  established 
in  the  rat  developmental  study  and 
using  an  uncertainty  fector  of  100  based 
on  10  X  for  inter-species  extrapolation 
and  lOX  for  intra-species  variation. 


2.  Short  -  and  intermediate  -  term 
toxicity.  EPA  could  not  identify  any 
toxicological  effects  that  could  be 
attributable  to  short  or  intermediate- 
term  dietary  exposure . 

3.  Chronic  toxicity.  EPA  has 
estabUshed  the  RfD  for  tralkoxydim  at 
0.005  mg/kg/day.  This  RfD  is  based  on 
NOAEL  of  0.5  mg/kg/day  in  the  chronic 
toxicity  study  in  dogs  with  a  100-fold 
uncertainty  fector  to  account  for  inter- 
species extrapolation  (10  x)  and  intra- 
species  variability  (10  x). 

4.  Carcinogenicity.  The  Health  Effects 
Division  Cancer  Assessment  Review 
Committee  has  classified  Tralkoxydim 
in  accordance  with  the  Agency's 
Proposed  Guidelines  for  Carcinogen 
Risk  Assessment  (April  10, 1996)  as  a 
"likely  to  be  human  carcinogen".  This 
classification  is  based  on  the  following 
factors: 

i.  Occvirrence  of  benign  Leydig  cell 
tumors  at  all  dose  levels  with  the 
incidences  at  the  high  dose  exceeding 
the  concurrent  and  historical  control 
range. 

ii.  Lack  of  an  acceptable 
carcinogenicity  study  in  a  second 
species  as  required  by  Subdivision  F 
Guidelines. 

iii.  The  relevance  of  the  testicular 
tumors  to  human  exposure  can  not  be 
discounted 

C.  Exposures  and  Risks 

1.  From  food  and  feed  uses.  The 
proposed  tolerances  in  or  on  the  raw 
agricultural  commodities:  barley  grain, 
barley  hay,  wheat  grain  and  wheat  hay 
at  0.02  ppm,  and  barley  straw,  wheat 
forage  and  wheat  straw  at  0.05  ppm  are 
the  first  to  be  established  for 
tralkoxydim,  2-(Cyclohexen-l-one,  2-[l- 
(ethoxyimino)propyl]-3-hydroxy-5- 
(2,4,6-trimethylphenyl)-(9Cl).  There  is 
no  reasonable  expectation  of  residues  of 
tralkoxydim  occurring  in  meat,  milk, 
poultry,  or  eggs  fit>m  its  use  on  wheat 
and  hurley.  Risk  assessments  were 
conducted  by  EPA  to  assess  dietary 
exposures  from  tralkoxydim  as  follows: 

1.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
efiiact  of  concern  occuiring  as  a  result  of 
a  one  day  or  single  exposure.  An  acute 
dietary  risk  assessment  was  conducted 
for  tralkoxydim  based  on  the  NOAEL  of 
30  mg/kg/day  from  the  rat 
developmental  study.  The  acute  dietary 
analysis  using  the  DEEM  computer 
program  estimates  that  the  distribution 
of  single-day  exposiires  utilizes  0.02% 
of  acute  RfD. 

ii.  Chronic  exposure  and  risk.  The 
Reference  Dose  (RfD)  for  Tralkoxydim  is 
0.005  mg/kg/day.  This  value  is  based  on 
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th^  $y8teinic  NOAEL  of  0.5  mg/kg/day 
in  ihe  dog  chronic  feeding  study  with  a 
10<Kfold  safety  factor  to  account  for 
intnrspecies  extrapolation  (lOx)  and 
intiBspecies  variability  (lOx). 

A  D^^  chronic  exposure  analysis 
w^  conducted  using  tolerance  levels  for 
wk^at  and  barley  and  assuming  that 
100%  of  the  crop  is  treated  to  estimate 
dietary  exposure  for  the  general 
poDulation  and  22  subgroups.  The 

irpnic  analysis  showed  that  exposiu-es 
.am  the  tolerance  level  residues  in  or 
on  )vheat,  and  barley  for  children  1-6 
ye^  old  (the  subgroup  with  the  highest 
exposure)  would  be  1.4%  of  the 
Reference  Dose  (RfD).  The  exposure  for 
the  general  U.S.  population  would  be 
les$thanl%oftheRfD. 

ili.  A  lifetime  dietary  carcinogenicity 
exposure  analysis  was  conducted  for 
tralkoxydim  using  the  proposed 
tolerances  along  with  the  assiunption  of 
100%  of  the  crop  treated  and  a  Q*  of 
1.6IB  X  10-2  (mgAcg/day)-'.  A  lifetime 
risk  exposure  analysis  was  also 
conducted  using  the  DEEM  computer 
analysis.  The  estimated  cancer  risk  (5  x 
KK'')  is  less  than  the  level  that  the 
Agency  usually  considers  for  negligible 
cancer  risk  estimates. 

i  From  drinking  water  Drinking 
wjajter  estimated  concentrations 
(QiVECs)  for  surface  water  (parent 
tralkoxydim)  were  calculated  by  PRIZM 
computer  models  to  be  an  average  of  9.1 
parts  per  billion  (ppb).  the  DWECs  for 
ground  water  based  on  the  computer 
model  Sa-GROW2  were  calculated  to 
be  an  average  of  .016  ppb. 

S.  From  non-dietary  exposure.  There 
an  no  non-food  uses  of  tralkoxydim 
cutrently  registered  imder  the  Federal 
Insecticide,  Fimgicide  and  Rodentidde 
Act.  as  amended.  No  non-dietary 
exposures  are  expected  for  the  general 
pcfpulation. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
Wben  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Aj^ency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
EPA  does  not  have,  at  this  time, 
lilable  data  to  determine  whether 
ilkoxydim  has  a  common  mechanism 
^toxicity  with  other  substances  or  how 
)|  include  this  pesticide  in  a  cumulative 
sk  assessment.  Tralkoxydim  is 
Lictiually  a  cyclohexanedione.  Unlike 
-,^er  pesticides  for  which  EPA  has 
fUlowed  a  cumulative  risk  approach 
\med  on  a  common  mechanism  of 
tppdcity,  tralkoxydim  does  not  appear  to 
ptoduce  a  toxic  metabolite  produced  by 


other  substances.  For  the  purposes  of 
these  tolerances  action,  therefore,  EPA 
has  not  assumed  that  tralkoxydim  has  a 
common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  Final  Rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26, 1997). 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  The  acute  dietary 
analysis  based  on  the  NOAEL  of  30  mg/ 
kg/day  from  the  rat  developmental 
study  using  the  DEEM  computer 
program  estimates  that  the  distribution 
of  single-day  exposures  utilizes  0.02% 
of  acute  RfD.  The  drinking  water  level 
of  comparisons  (DWLOCs)  for  acute 
exposure  to  tralkoxydim  in  drinking 
water  calculated  for  females  13-f  years 
old  was  9,000  ppb.  The  estimated 
average  concentration  in  surface  water 
for  tralkoxydim  is  9  ppb.  EPA's  acute 
drinking  water  level  of  comparison  is 
well  above  the  estimated  exposures  for 
U«lkoxydim  in  water  for  the  subgroup  of 
concern.  For  groundwater,  the  estimated 
environmental  concentrations  (EEC's) 
using  the  SQ-GROW  model  were  all 
less  than  1  ppb. 

2.  Chronic  risk.  A  DEEM  chronic 
exposure  analysis  showed  that  exposure 
from  tolerance  level  residues  in  or  on 
wheat,  and  bariSy  for  children  1-6  years 
old  (the  subgroup  with  the  highest 
exposiue)  would  be  1.4%  of  the 
Reference  Dose  (RfD).  The  exposure  for 
the  general  U.S.  population  would^be 
less  than  1%  of  the  RfD.  The  drinking 
water  level  of  comparisons  (DWLOCs) 
for  chronic  exposure  to  tralkoxydim  in 
drinking  water  calculated  for  U.S. 
population  was  150  ppb  and  for 
children  (1-6  years  old)  the  DWLOC 
was  50  ppb.  The  estimated  average 
concentration  in  surface  water  for 
tralkoxydim  is  9  ppb.  EPA's  chronic 
drinking  water  level  of  concern  is  above 
the  estimated  exposures  for  tralkoxydim 
in  water  for  the  U.S.  population  and  the 
subgroup  of  concern.  Conservative 
model  estimates  (SCI-GROW)  of  the 
concentrations  of  tralkoxydim  in 
groimdwater  indicate  that  exposure  will 
be  minimal. 

3.  Cancer  risk.  A  DWLOC  for  cancer 
was  calculated  as  1  ppb.  The  estimated 
concentration  in  surface  water  and 
groundwater  for  tralkoxydim  for  chronic 
exposure  are  0.9  ppb  (2.8  ppb  (the  56- 
day  concentration)/3]  and  0.1  ppb, 
respectively.  The  model  exposure 
estimates  are  less  than  the  cancer 
DWLOC. 


EPA  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to 
tralkoxydim  residues. 

E.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

Safety  factor  for  infants  and  children. 
In  assessing  the  potential  for  additional 
sensitivity  of  infonts  and  children  to 
residues  of  tralkoxydim,  EPA 
considered  data  bom  developmental 
toxicity  studies  in  the  rat  and  rabbit  and 
a  2-generation  reproduction  study  in  the 
rat.  The  developmental  toxicity  studies 
are  designed  to  evaluate  adverse  effects  ^ 
on  the  developing  organism  resulting 
from  maternal  pesticide  exposure 
gestation.  Reproduction  studies  provide 
information  relating  to  efi'ects  frtim 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-  and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  diffwent  margin 
of  safety  will  be  safe  for  infants  and 
children.  The  Agency  concluded  that  an 
extra  safety  factor  to  protect  infants  and 
children  is  not  needed  based  on  the 
following  considerations: 

•  The  toxicology  data  base  is  complete 
for  the  assessment  of  special  sensitivity 
of  infants  and  children 

•  The  developmental  and 
reproductive  toxicity  data  do  not 
indicate  increase  susceptibility  of  rats  or 
rabbits  to  in  utero  and/or  postnatal 
exposure 

•  The  NOAEL  used  in  deriving  the 
RfD  is  based  on  changes  in  liver 
function  and  morphology  in  male  adult 
dogs  (not  developmental  or  neurotoxic 
effects)  after  chronic  exposure  and  thus 
are  not  relevant  for  enhanced  sensitivity 
to  infants  and  children 

•  Unrefined  dietary  exposure 
estimates  (assuming  all  commodities 
contain  tolerance  level  residues) 
overestimate  dietary  exposure 

•  Model  data  used  for  ground  and 
surface  source  drinking  water  exposure 
assessments  result  in  estimates 
considered  to  be  upper-bound 
concentrations 

•  There  are  no  registered  uses  for 
tralkoxydim  that  could  result  in 
residential  exposures. 

EPA  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  children  from  aggregate 
exposure  to  tralkoxydim  residues. 
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in.  Other  Consideratioiis 

A.  Metabolism  In  Plants  and  Animals 

The  nature  of  the  residue  in  barley, 
wheat,  rotational  crops,  and  livestock  is 
adequately  imderstood.  The  residues  of 
concern  for  the  tolerance  expression  are 
parent  per  se.  Based  on  the  results  of 
animal  metabolism  studies  it  is  unlikely 
that  secondary  residues  would  occur  in 
animal  commodities  from  the  use  of 
tralkoxydim  on  wheat  and  barley. 

B.  Analytical  Enforcement  Methodology 

An  adequate  analytical  method,  gas 
chromatography/mass  spectrometry 
with  selected  ion  monitoring,  is 
available  for  enforcement  purposes. 
Because  of  the  long  lead  time  from 
establishing  these  tolerances  to 
publication  of  the  enforcement 
methodology  in  the  Pesticide  Analytical 
Manual,  Vol.  n,  the  analytical 
methodology  is  being  made  available  in 
the  interim  to  anyone  interested  in 
pesticide  enforcement  when  requested 
from:  Calvin  Furlow,  PRRIB,  IRSD 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protecticm  Agency,  401 
M  St.,  SW..  Washington,  IX  20460. 
Office  location  and  telephone  number: 
Rm  lOlFF,  CM  #2. 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA  22202.  (703-305- 
5229). 

C.  Endocrine  Effects 

EPA  is  required  to  develop  a 
screening  program  to  determine  whether 
certain  substances  (including  all 
pesticides  and  inerts)  "may  have  an 
effect  in  humans  that  is  similar  to  an 
effect  produced  by  a  naturally  occurring 
estrogen,  or  such  other  effect ..."  The 
Agency  is  currently  working  with 
interested  stakeholders,  including  other 
government  agencies,  public  interest 
groups,  industry  and  research  scientists 
in  developing  a  screening  and  testing 
program  and  a  priority  setting  scheme  to 
implement  this  program.  Congress  has 
allowed  3  years  from  the  passage  of 
FQPA  (August  3, 1999)  to  implement 
this  program.  At  that  time,  EPA  may 
require  further  testing  of  this  active 
ingredient  and  end  use  products  for 
endocrine  disrupter  effects. 

D.  Magnitude  of  Residues 

Based  on  the  results  of  animal 
metabolism.8tudies  it  is  unlikely  that 
significant  residues  would  occur  in 
secondary  animal  commodities  from  the 
use  of  tralkoxydim  on  wheat  and  barley. 

The  natiu«  of  the  residue  in  plants  is 
adequately  understood  for  the  purposes 
of  these  time-limited  tolerances. 


E.  International  Residue  Limits 

There  are  no  Codex  Alimentarius 
Commission  (Codex)  or  Mexican 
Maximum  Residue  Levels  (MRLs)  for 
tralkoxydim  at  this  time. 

F.  Rotational  Crop  Restrictions. 

No  tolerances  for  inadvertent  residues 
of  tralkoxydim  are  required  in  rotational 
crops. 

IV.  Conclusion 

Due  to  the  second  species 
carcinogenicity  study  data  gap:  EPA 
beheves  it  is  inappropriate  to  establish 
permanent  tolerances  for  the  uses  of 
tralkoxydim  at  this  time.  EPA  believes 
that  the  existing  data  support  time- 
limited  tolerances  to  February  28, 2003. 
Therefore,  time-limited  tolerances  are 
established  for  residues  of  the  herbicide, 
tralkoxydim,  2-(Cyclohexen-l-one.  2-(l- 
(ethoxyimino)propyll-3-hydroxy-5- 
(2.4,6-trimethylphenyl)-(9Cl).  in  or  on 
the  raw  agriciiltimd  commodities:  barley 
grain,  barley  hay,  wheat  grain  and  wheat 
hay  at  0.02  ppm,  and  barley  straw, 
wheat  forage  and  wheat  straw  at  0.05 
ppm.  These  time-limited  tolerances  will 
expire  and  be  revoked  on  February  28 
2003. 

V.  Objectioiu  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  February  16, 
1999.  file  written  objections  to  any 
aspect  of  this  regulation  and  may  also 
request  a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  die  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i)  or  a  request  for  a  fee 
waiver.  If  a  hearing  is  requested,  the 


objections  must  include  a  statement  of 
the  factual  issues  on  which  a  hearing  is 
requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  requestor 
(40  CFR  178.27).  A  request  for  a  hearing 
will  be  granted  if  the  Administrator 
determines  that  the  material  submitted 
shows  the  following:  There  is  genuine 
and  substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

VI.  Public  Record  and  Electronic 
Sufamiasions 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  IOPP-300764|  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  &t)m  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Rm.  119  of  the  Public  Information  and 
Records  Integrity  Branch.  Information 
Resoiut»s  and  Services  Division 
(7502C),  Office  of  PesUcide  Programs, 
Environmental  Protection  Agency,  CM 
#2. 1921  Jeffierson  Davis  Highway. 
Arlington.  VA. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept  ' 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
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ad4^  in  "ADDRESSES"  at  the 
begbining  of  this  document. 

VU^  Regulatoiy  Assessment 
Reapiireinents 

A.  idertain  Arts  and  Executive  Orders 

lis  Gnal  rule  establishes  tolerances 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agjoncy.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  ^ions  from  review  under  Executive 
OmoT  12866,  entitled  Regulatory 
Plhtining  and  Review  (58  FR  51735, 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  imder  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unftmded  mandate  as  described  under 
T^le  II  of  the  Unfunded  Mandates 
Reifbrm  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  any  special 
considerations  as  required  by  Executive 
Oitder  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
P<^ulations  (59  FR  7629,  February  16, 
19194),  or  require  OMB  review  in 
acdordance  with  Executive  Order  13045. 
en  titled  Protection  of  Children  from 
Eirironmental Health  Risks  and  Safety 
Ri sfcs  (62  FR  19885,  Aoril  23. 1997). 
in  addition,  since  tolerances  and 
exieimptions  that  are  established  on  the 
baBjis  of  a  petition  under  FFDCA  section 
40$(d),  such  as  the  tolerances  in  this 
finll  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 

ilatory  Flexibility  Act  (RFA)  (5 

f.C.  601  et  seq.)  do  not  apply. 

irertheless,  the  Agency  has  previously 

98sed  whether  establishing 
tolerances,  exemptions  from  tolerances, 
railing  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
gei^eric  matter,  that  there  is  no  adverse 
eoonomic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4, 
1981  (46  FR  24950)  and  was  provided 
tq  (he  Chief  Counsel  for  Advocacy  of  the 

ill  Business  Administration. 

Executive  Order  12875 

Jnder  Executive  Order  12875, 
ei^titled  Enhancing  the 
IniBrgovemmental  Partnership  (58  FR 
SM93,  October  28, 1993),  EPA  may  not 
injue  a  regulation  that  is  not  required  by 
stjakute  and  that  creates  a  mandate  upon 
estate,  local,  or  tribal  government, 
uiuess  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
cOtnpliance  costs  incurred  by  those 
goVmnments.  If  the  mandate  is 


imfunded.  EPA  must  provide  to  OMB  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
commimications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unhmded  mandates." 

Today's  rule  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local,  or  tribal  governments.  The 
proposed  rule  does  not  impose  any 
enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084. 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19, 1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  imiquely 
affects  die  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on     ' 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
govenunents.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  OMB, 
in  a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
imiquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3^)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 


Vm.  Submiasion  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubUcation  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"nujor  rule"  as  defined  by  5  U.S.C 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultimil  commodities.  Pesticides 
and  pests,  Reporting  and  record  keeping 
requirements. 

Dated:  December  3, 1998. 

SlapiMB  L.  lohoMNi, 

Acting  Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180  — [AMENDED] 

1.  The  authority  citation  for  pari  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  By  adding  §  180.548,  to  read  as 
follows: 

I1S0J4S   Tralkoxydim;  tolecancee  for 


(a)  General.  Time-limited  tolerances 
are  established  for  residues  of  the 
herbicide,  tralkoxydim,  2-(Cyclohexen- 
1-one,  2-ll-(ethoxyimino)propyl)-3- 
hydroxy-5-(2,4,6-trimethylphenyl)-(9Cl) 
in  or  on  the  raw  agricultural 
commodities: 


Commodtty 

Parts  per 

■  ■lilln  n 

miNon 

Expire- 

tiorVRev- 

ocation 

Date 

Bailey,  grain 

0.02 
0.02 
0.06 
0.06 
0.02 
0.02 
0.06 

2/28/03 

Bartav  hav 

2/28/03 

Baftstf  straw 

2/28/03 

2/28/03 

Wheat,  grain  .,...» 

Wheat  hav  

2/28/03 
2/28/03 

Wheat,  straw 

2A28/03 

(b)  Section  18  emergency  exemptions. 
[Reserved] 
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(c)  Tolerances  with  regional 
registrations.  (Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

IFR  Doc.  98-33121  Filed  12-15-98;  8:45  am] 

MLLMa  CODE  aaM-60-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
IOPP-3007e2;  FRL-6048-1] 
RIN  2070-AB78 

BHentttrin;  Pesticide  Tolerances  for 
Ennergeficy  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

trUMMABY:  This  regulation  establishes 
time-limited  tolerances  for  residues  of 
bifenthrin  in  or  on  citrus,  whole  fruit; 
citrus  oil;  and  citrus  dried  pulp.  This 
action  is  in  response  to  EPA's  granting 
of  an  emeigency  exemption  under 
section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
authorizing  use  of  the  pesticide 
bifenthrin  on  citrus.  This  regulation 
establishes  a  maximum  permissible 
level  for  residues  of  bifenthrin  in  this 
food  commodity  pinsuant  to  section 
408(1)((5)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act,  as  amended  by  the  Food 
Quality  Protection  Act  of  1996.  The 
tolerance  will  expire  and  is  revoked  on 
December  31,  2000. 
DATES:  This  regulation  is  effective 
December  16. 1998.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  February  16, 1999. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  (OPP-300762]. 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW.. 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  idenUfied 
by  the  docket  control  number.  [OPP- 
300762].  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  hifonnation  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 


a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington. 

I         A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  file 
format  or  ASCD  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  (OPP- 
300762].  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Barbara  Madden.  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington. 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  addreiss:  Crystal 
Mall  #2. 1921  Jefferson  Davis  Hwy.. 
Arlington,  VA,  (703)  305-6463.  e-mail: 
madden.barbara@epamail.epa.gov. 
SUPPI^MENTARY  INFORMATION:  EPA.  on 
its  own  initiative,  pursuant  to  sections 
408(e)  and  (1)(6)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA).  21 
U.S.C.  346a(e)  and  (1)(6),  is  establishing 
a  tolerance  for  residues  of  the 
msecticide  bifenthrin  in  or  on  citrus, 
whole  fruit  at  0.03  parts  per  milUon 
(ppm);  0.3  ppm  for  citrus  oil;  and  0.3 
ppm  for  citrus  dried  pulp.  This 
tolerance  will  expire  and  is  revoked  on 
December  31,  2000.  EPA  will  publish  a 
dociunent  in  the  Federal  Register  to 
remove  tl»e  revoked  tolerance  from  the 
Code  of  Federal  Regulations. 

I.  Background  and  Statutory  Authority 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104-170)  was 
signed  into  law  August  3, 1996.  FQPA 
amends  both  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (FFDCA),  21  U.S.C. 
301  et  seq.,  and  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  7  U.S.C.  136  et  seq.  The  FQPA 
amendments  went  into  effect 
immediately.  Among  other  things. 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
under  a  new  section  408  with  a  new 
safety  standard  and  new  procedures. 
These  activities  are  described  below  and 
discussed  in  greater  detail  in  the  final 


rule  establishing  the  time-limited 
tolerance  associated  with  the  emeigency 
exemption  for  use  of  propiconazole  on 
sorghum  (61  FR  58135.  November  13. 
1996)(FR1^5572-9). 

New  section  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposiues  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
expositfe  throu^  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposiue  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposiue  to  the  pesticide  chemical 

residue " 

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provision  of  FIFRA.  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  such  exemption." 
This  provision  was  not  amended  by 
FQPA.  EPA  has  established  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166. 

Section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  bom  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emeigency  exemption  granted  by 
EPA  imder  section  1 8  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment. 

Because  decisions  on  section  18- 
related  tolerances  must  proceed  before 
EPA  reaches  closure  on  several  policy 
issues  relating  to  interpretation  and 
implementation  of  the  FQPA.  EPA  does 
not  intend  for  its  actions  on  such 
tolerances  to  set  binding  precedents  for 
the  application  of  section  408  and  the 
new  safety  standard  to  other  tolerances 
and  exemptions. 

n.  Emeigency  Exemption  for  Bifenthrin 
on  atnia  and  FFDCA  Tolerances 

Recently  Diaprepes  root  weevil  has 
spread  into  citrus  areas  in  Florida. 
Much  of  the  infested  citrus  acreage  is 
exhibiting  severe  decline  or  is  out  of 
production.  Registered  controls  only 
provide  75%  control  of  Diaprepes  root 


Federal  Register/Vol.  63,  No.  241 /Wednesday,  December  16.  1998/Rules  and  Regulations      69201 


wa(  vil.  That  level  of  control  is 
in^oequate  to  prevent  tree  or  grove 
losses,  and  contain  the  spread  of  the 
pest.  EPA  has  authorized  under  FIFRA 
se^on  18  the  use  of  bifenthrin  on  citrus 
fo^  bontrol  of  Diaprepes  root  wreevils. 
After  having  reviewed  the  submission, 
EPA  concurs  that  emergency  conditions 
exist. 

As  part  of  its  assessment  of  this 
entergency  exemption,  EPA  assessed  the 
p0t)ential  risks  presented  by  residues  of 
bijfenthrin  in  or  on  citrus.  In  doing  so, 
EPA  considered  the  safety  standard  in 
FifpCA  section  408(b)(2).  and  EPA 
de<tided  that  the  necessary  tolerance 
uiider  FFDCA  section  408(1)(6)  would  be 
coiisistent  with  the  safety  standard  and 
with  FIFRA  section  18.  Consistent  with 
this  need  to  move  quickly  on  the 
emergency  exemption  in  order  to 
address  an  urgent  non-routine  situation 
and  to  ensure  that  the  resulting  food  is 
safie  and  lawful.  EPA  is  issuing  this 
toilierance  without  notice  and 
opportunity  for  public  comment  und*r 
section  408(e),  as  provided  in  section 
408(1)(6).  Althou^  this  tolerance  will 
expire  and  is  revoked  on  December  31, 
2000,  under  FFDCA  section  408(1)(5). 
residues  of  the  pesticide  not  in  excess 
of  jthe  amounts  specified  in  the 
tgierance  remaining  in  or  on  citrus  after 
th*t  date  will  not  be  unlawful,  provided 
the  pesticide  is  applied  in  a  manner  that 
was  lawful  under  FIFRA.  and  the 
residues  do  not  exceed  a  level  that  was 
aujthorized  by  this  tolerance  at  the  time 
ofjthat  application.  EPA  will  take  action 
tdlrevoke  this  tolerance  earlier  if  any 
experience  with,  scientific  data  on.  or 
other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
v^t  safe. 

I  Because  this  tolerance  is  being 
approved  under  emergency  conditions 
^A  has  not  made  any  decisions  about 
wiiether  bifenthrin  meets  EPA's 
registration  requirements  for  use  on 
dtrus  or  whether  a  permanent  tolerance 
fof  this  use  would  be  appropriate. 
I^hder  these  circumstances,  EPA  does 
li^t  believe  that  this  tolerance  serves  as 
a  basis  for  registration  of  bifenthrin  by 
itate  for  special  local  needs  under 
TIA  section  24(c).  Nor  does  this 
ierance  serve  as  the  basis  for  any  State 
ler  than  Florida  to  use  this  pesticide 
this  crop  under  section  18  of  FIFRA 
thout  following  all  provisions  of 
'A's  regulations  implementing  section 
as  identified  in  40  CFR  part  166.  For 
i  ^ditional  information  regarding  the 
« linergency  exemption  for  bifenthrin, 
<  Intact  the  Agency's  Registration 
vision  at  the  address  provided  above. 


III.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  Final  Rule 
on  Bifenthrin  Pesticide  Tolerances  (62 
FR  62961.  November  26, 1997)(FRL- 
5754-7). 

Consistent  with  section  408(b)(2)(D). 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action 
EPA  has  sufficient  data  to  assess  the 
hazards  of  bifenthrin  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2).  for 
time-limited  tolerances  for  residues  of 
bifenthrin  on  citrus,  whole  fniH  at  0.03 
ppm;  citrus  oil  at  0.3  ppm;  and  citrus 
dried  pulp  at  0.3  ppm.  EPA's 
assessment  of  the  dietary  exposures  and 
risks  associated  with  establishing  the 
tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  bifenthrin  are 
discussed  below. 

1.  Acute  toxicity.  The  acute  reference 
dose  (RfD)  of  0.01  milligram/kilogram/ 
day  (mg/kg/day)  was  established  based 
on  a  maternal  no  observable  adverse 
effect  level  (NOAEL)  of  1  mg/kg/day 
from  a  developmental  toxicity  study  in 
rats.  At  the  lowest  observable  adverse 
effect  level  (LOAEL)  of  2  mg/kg/day, 
tremors  from  day  7-17  of  dosing  were 
observed.  An  uncertainty  factor  of  100 
(lOX  for  inter-species  extrapolation  and 
lOX  for  intra-species  variability)- was 
applied  to  the  NOAEL  of  1  mg/kg/day 
to  calculate  the  acute  RfD  of  0.01  mg/ 
kg/day.  EPA  has  determined  that  the 
lOX  factor  to  account  for  enhanced 
susceptibility  of  infants  and  children  (as 
required  by  FQPA)  can  be  removed. 
This  determination  is  based  on  the 
results  of  reproductive  and 
developmental  toxicity  studies.  No 
evidence  of  additional  sensitivity  to 
young  rats  or  rabbits  was  observed 
following  pre-  or  post-natal  exposure  to 
bifenthrin. 

2.  Short  -  and  intermediate  -  term 
toxicity.  The  maternal  NOAEL  of  1  mg/ 


kg/day  from  the  oral  developmental 
toxicity  study  in  rats  (discussed  in  Unit 
A.  1.  of  this  preamble)  was  also 
identified  as  the  toxicological  endpoints 
for  short-  or  intermediate-term  dermal 
and  inhalation  toxicity.  A  dermal 
absorption  rate  of  25%,  based  on  the 
weight-of-the-evidence  available  for 
structurally-related  pyrethroids.  is 
appropriate  for  dermal  risk  assessments. 
One-hundred  percent  absorption  is 
assumed  for  inhalation  risk  assessments. 
Margin  of  exposures  (MOEs)  of  100  or 
greater  to  account  for  inter-species 
extrapolation  (lOX)  and  for  intra-species 
variability  (lOX)  are  acceptable. 

3.  Chronic  toxicity.  EPA  has 
established  the  chronic  RH?  for 
bifenthrin  at  0.015  mg/kg/day.  This  RfD 
is  based  on  the  NOAEL  of  1.5  mg/kg/day 
from  a  chronic  toxicity  study  in  dogs. 
Tremors  in  both  sexes  of  dogs  were 
observed  at  the  LOAEL  of  3.0  mg/kg/ 
day.  An  uncertainty  factor  of  100  to 
account  for  inter-species  extrapolation 
and  intra-species  variability  was  applied 
to  the  NOAEL.  As  discussed  in  Unit  A. 
1.  of  this  preamble.  EPA  has  determined 
that  the  lOX  factor  to  account  for 
enhanced  susceptibility  of  infants  and 
children  can  be  removed. 

4.  Carcinogenicity.  Bifenthrin  has 
been  classified  as  a  GroupC  chemical 
(possible  human  carcinogen)  based 
upon  urinary  bladder  tumors  in  mice. 
No  Q*  was  assigned  because  the  RfD 
approach  was  recommended  for  cancer 
risk  assessment.  Based  on  this 
recommendation,  a  quantitative  dietary 
cancer  risk  assessment  was  not 
performed  since,  dietary  risk  concerns 
due  to  long-term  consumption  of 
bifenthrin  are  adequately  addressed  by 
the  chronic  exposure  analysis  using  the 
RfD. 

B.  Exposures  and  Risks 

1 .  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.442)  for  the  residues  of 
bifenthrin,  in  or  on  a  variety  of  raw 
agricultural  commodities.  Tolerances,  in 
support  of  registrations,  currently  exist 
for  residues  of  bifenthrin  on  hops; 
strawberries;  com  grain,  forage,  and 
fodder;  cotton  seed;  and  livestock 
commodities  of  cattle,  goats,  hogs, 
horses,  sheep,  and  poultry. 
Additionally,  time-limited  tolerances 
associated  with  emergency  exemptions 
have  been  established  for  broccoli, 
cauliflower,  cucurbits,  and  canola.  Risk 
assessments  were  conducted  by  Novigen 
Sciences.  Inc..  and  reviewed  by  EPA.  to 
assess  dietary  exposures  and  risks  from 
bifenthrin  as  follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
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study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  1-day  or  single  exposure.  An  acute 
dietary  (food)  risk  assessment  was 
submitted  by  the  petitioner  where  the 
Novigen  DEEM  (Dietary  Exposure 
Evaluation  Model)  system  Tier  3  (Monte 
Carlo)  approach  was  used.  This 
methodology  incorporates  distributions 
of  residues  and  refined  percent  of  crop 
treated  estimates  for  some  crops,  and 
thus  results  in  refined  risk  estimates. 
For  citrus,  it  was  assumed  100%  crop 
treated  and  half  of  the  limit  of  detection 
(LOD)  value,  (0.01  ppm)  was  used  in 
this  Monte  Carlo  analysis.  This  acute 
dietary  exposure  analysis  from  food 
sources  was  conducted  using  the  acute 
RfD  of  0.01  mg/kg/day.  The  analysis 
evaluated  individual  food  consumption 
as  reported  by  respondents  in  the  USDA 
Continuing  Surveys  of  Food  Intake  by 
Individuals  conducted  in  1989  through 
1992.  The  model  accumulated  exposing 
to  bifenthrin  for  each  commodity  and 
expresses  risk  as  a  function  of  dietary 
exposure.  For  the  most  highly  exposed 
population  subgroup.  Children  1-6  years 
old,  the  resulting  high-end  exposure  (at 
the  99.9th  percentile)  results  in  a  dietary 
(food  only)  percentage  of  the  acute  RfD 
at  80%.  For  the  overall  U.S.  FopulaUon, 
the  high-end  exposure  (99.9th 
percentile)  percentage  of  the  acute  RfD 
is  50%. 

ii.  Cbmnic  exposure  and  risJt.  This 
chronic  dietary  exposure  analysis  from 
food  sources  was  conducted  using  the 
chronic  RfD  of  0.015  mg/kg  bwt/day.  In 
conducting  this  chronic  dietary  (food 
only)  risk  assessment,  the  petitioner 
used  anticipated  residue  field  trial 
values  and  percent  crop  treated 
information.  A  mean  field  trial  residue 
value  for  citrus  of  0.005  ppm  was  used. 
The  analysis  evaluates  individual  food 
consumption  as  reported  by 
respondents  in  the  USDA  Continuing 
Surveys  of  Food  Intake  by  Individuals 
conducted  in  1989  through  1992.  The 
model  accumulates  exposure  to 
bifenthrin  for  each  commodity  and 
expresses  risk  as  a  function  of  dietary 
exposure.  The  existing  bifenthrin 
tolerances  published,  pending,  and 
including  the  necessary  section  18 
tolerances  result  in  chronic  dietary  risk 
estimates  (food  only)  for  the  U.S. 
population  of  3%  of  the  RfD  and  the 
most  highly  exposed  population 
subgroup,  children,  (1-6  years)  9%  of 
the  RfD. 

2.  From  drinking  water.  The  Agency 
lacks  sufficient  water-related  exposure 
data  to  complete  a  comprehensive 
drinking  water  exposure  analysis  and 
risk  assessment  for  bifenthrin.  Because 
the  Agency  does  not  have 
comprehensive  and  reliable  monitoring 


data,  drinking  water  concentration 
estimates  must  be  made  by  reliance  on 
some  sort  of  simulation  or  modeUng.  To 
date,  there  are  no  validated  modeling 
approaches  for  reliably  predicting 
pesticide  levels  in  drinking  water.  The 
Agency  is  currently  relying  on  GENEEC 
and  PRZM/EXAMS  for  surface  water, 
which  are  used  to  produce  estimates  of 
pesticide  concentrations  in  a  farm  pond 
and  SCI-GROW,  which  predicts 
pesticide  concentrations  in 
groundwater.  None  of  these  models 
include  consideration  of  the  impact 
processing  of  raw  water  for  distribution 
as  drinking  water  would  likely  have  on 
the  removal  of  pesticides  from  the 
source  water.  Tlie  primary  use  of  these 
models  by  the  Agency  at  this  stage  is  to 
provide  a  coarse  screen  for  sorting  out 
pesticides  for  which  it  is  highly  unlikely 
that  drinking  water  concentrations 
would  ever  exceed  human  health  levels 
of  concern. 

Drinking  water  levels  of  comparison 
(DWLOCs)  are  calculated  and  compared 
to  the  models'  estimates  for  both  surface 
and  ground  water.  DWLOCs  are 
theoretical  upper  limits  on  a  pesticide's 
concentration  in  drinking  water  in  hght 
of  total  aggregate  exposure  to  a  pesticide 
in  food,  drinking  water,  and  through 
residential  uses.  A  DWLOC  will  vary 
depending  on  the  toxic  endpoint,  with 
drinking  water  consumption,  and  body 
weights.  Different  populations  will  have 
different  DWLOCs.  Since  DWLOCs 
address  total  aggregate  exposure  to 
bifenthrin  they  are  further  discussed  in 
the  aggregate  risk  sections  below. 
3.  From  non-dietary  exposure. 
Bifenthrin  is  currently  registered  for  use 
on  the  following  residential  non-food 
sites:  turf,  home  gardens  and  pets. 
Exposure  estimates  were  calculated  for 
the  turf  use,  which  is  considered  the  use 
pattern  with  the  highest  exposure 
potential  for  adults,  children  (1-6  years) 
and  infants  (<1  year).  MOEs  were  then 
calculated  for  each  exposure  scenario 
using  the  follovnng  equation:  MOE  = 
NOAEL/Exposure.  MOEs  for  short-  and 
intermediate-term  oral,  dermal  and 
inhalation  non-dietary  exposure  for  the 
U.S.  Population,  infants  (<  1  year)  and 
children  (1-6  years)  were  all  greater  than 
100.  As  discussed  in  Unit  A.  2.  of  this 
preamble,  MOEs  of  100  or  greater  are 
considered  acceptable. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)p)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 


EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
bifenthrin  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
bifenthrin  does  not  appear  to  produce  a 
toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  bifenthrin  has  a  common 
mechanism  of  toxicity  with  other 
substances.  For  more  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate  " 
the  cumulative  effects  of  such 
chemicals,  see  the  Final  Rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26, 1997). 

C.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  As  discussed  earlier,  no 
monitoring  data  are  available  for 
drinking  water.  Therefore,  for  acute 
aggregate  risk,  a  DWLOC  was  calculated 
for  the  U.S.  populaUon.  DWLOCs  are 
theoretical  upper  limits  on  a  pesticide's 
concentration  in  drinking  water  in  light 
of  total  aggregate  exposure  to  a  pesticide 
in  food,  drinking  water,  and  through 
residential  uses.  The  DWLOCs  was 
calculated  for  bifenthrin  taking  into 
accoimt  acute  exposure  assumptions 
from  food.  Exposinre  from  residential 
uses  are  not  included  in  acute  aggregate 
risk  estimates.  For  purposes  of  risk 
assessment,  the  estimated  maximimi 
concentration  of  bifenthrin  in  surface 
water  (0.26  parts  per  biUion  (ppb))  was 
used  for  comparison  to  the  back- 
calculated  human  health  DWLOC  for 
the  acute  endpoint.  For  bifenthrin,  it 
was  determined  that  an  acute  dietary 
exposure  (food  plus  water)  of  100%  or 
less  of  the  Acute  RfD  is  acceptable  to 
protect  the  safety  of  all  population 
subgroups.  The  back-calculated  DWLOC 
for  the  U.S.  population  is  180  ppb  for 
acute  dietary  risk.  Based  on  a 
comparison  of  the  calculated  DWLOC 
and  the  estimated  exposure  to  bifenthrin 
in  drinking  water  (0.26  ppb),  the  Agency 
does  not  expect  the  aggregate  exposure 
to  exceed  100%  of  the  acute  RfD  for 
adults. 

2.  Chronic  risk.  Using  the  ARC 
exposure  assimiptions  described  above, 
EPA  has  concluded  that  aggregate 
exposure  to  bifenthrin  from  food  will 
utilize  3%  of  the  RfD  for  the  U.S. 
population.  The  major  identifiable 
subgroup  with  the  highest  aggregate 
exposure  is  children  (1-6  years), 
discussed  below.  EPA  generally  has  no 
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concern  for  exposures  below  100%  of 
the  Rffi)  because  the  RfD  represents  the 
levJEJl  at  or  below  which  daily  aggregate 
dietlary  exposure  over  a  lifetime  will  not 
po^  appreciable  risks  to  human  health. 
Etes^ite  the  potential  for  exposure  to 
bifenthrin  in  drinking  water  and  from 
non-dietary,  non-occupational  exposure, 
EP)/V  does  not  expect  the  aggregate 
ex|)bsuie  to  exceed  100%  of  the  RfD. 

3  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-term  agg^ate 
risk  takes  into  account  chronic  dietary 
exposure  from  food  and  water 
(considered  to  be  a  background 
exposure  level)  plus  indoor  and  outdoor 
residential  exposure.  The  short-  and 
inifrmediate-term  aggregate  risks  are 
estimated  by  combining  exposure  from 
food,  water  and  residential  uses  (in  this 
case,  turf  use).  For  adults,  the  routes  of 
ex|}osure  from  turf  use  include  dermal 
an4  inhalation.  As  with  the  acute 
dietary  aggregate  risk  estimate,  for  the 
shbrt-  and  intermediate-term  aggregate 
\,  DWLOCs  were  calculated.  For 
poses  of  risk  assessment,  the 
aated  chronic  concentration  of 
athrin  in  surface  water  (0.018  ppb) 
J  used  for  comparison  to  the  back- 
calculated  human  health  DWLOCs  for 
both  the  short-and  intermediate-term 
endpoints.  The  back-calculated  DWLOC 
fcU&e  U.S.  population  is  310  ppb  for 
sni^rt-  and  intermediate-term  risk.  Based 
oBJa  comparison  of  the  calculated 
DWLOC  and  the  estimated  exposure  to 
bi4nthrin  in  drinking  water  (0.018  ppb), 
t^4^  Agency  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  adults  from  short-  or 
iijtermediate-term  aggregate  exposure  to 
'inthrin. 

Aggregate  cancer  risk  for  U.S. 
tulation.  As  discussed  earlier,  cancer 
.  concerns  due  to  exposure  of 
inthrin  are  adequately  addressed  by 
chronic  aggregate  risk  analysis. 
.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
njb  harm  will  residt  from  aggregate 
e|q)osure  to  bifenthrin  residues. 

D.\  Aggregate  Risks  and  Determination  of 
Sjtfetyfor  Infants  and  Children 
\l.  Safety  factor  for  infants  and 
\ildren —  i.  In  general.  In  assessing  the 
Itential  for  additional  sensitivity  of 
[ants  and  children  to  residues  of 
Jenthrin,  EPA  considered  data  from 
ivelopmental  toxicity  studies  in  the  rat 
_id  rabbit  and  a  2-generation 
reproduction  study  in  the  rat.  The 
c  jivelopmental  toxicity  studies  are 
c  <  signed  to  evaluate  adverse  effects  on 
1 1  e  developing  organism  resulting  from 
I  latemal  pesticide  exposure  during 
( f  station.  Reproduction  studies  provide 


information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  imcertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans.  EPA 
believes  that  reliable  data  support  using 
the  standard  MOE  and  uncertainty 
factor  (usually  100  for  combined  inter- 
and  intra-species  variability))  and  not 
the  additional  tenfold  MOE/uncertainty 
factor  when  EPA  has  a  complete  data 
base  under  existing  guideUnes  and 
when  the  severity  of  the  effect  in  infants 
or  children  or  the  potency  or  unusual 
toxic  properties  of  a  compound  do  not 
raise  concerns  regarding  the  adequacy  of 
the  standard  MOE/safety  factor. 

ii.  Developmental  toxicity  studies.  In 
a  rabbit  developmental  toxicity  study, 
there  were  no  developmental  effects 
observed  in  the  fetuses  exposed  to 
bifenthrin.  The  maternal  NOAEL  was 
2.67  mg/kg/day  based  on  head  and 
foreUmb  twitching  at  the  LOAEL  of  4 
mg/kg/day. 

In  the  rat  developmental  study,  the 
maternal  NOAEL  was  1  mg/kg/day, 
based  on  tremors  at  the  LOAEL  of  2  mg/ 
kg/day.  The  developmental  (pup) 
NOAEL  was  also  1  mg/kg/day,  based 
upon  increased  incidence  of 
hydroureter  at  the  LOAEL  of  2  mg/kg/ 
day.  There  were  5/23  (22%)  of  the  litters 
affected  (5/141  fetuses  since  each  litter 
only  had  one  affected  fetus)  in  the  2  mg/ 
kg/day  group,  compared  with  zero  in 
the  control,  1,  and  0.5  mg/kg/day 
groups.  According  to  recent  historical 
data  (1992-1994)  for  this  strain  of  rat, 
backgroimd  incidence  of  distended 
ureter  averaged  11%  with  a  maximiun 
incidence  of  90%. 

iii.  Reproductive  toxicity  study.  In  the 
rat  reproduction  study,  parental  toxicity 
occurred  as  decreased  body  weight  and 
tremors  at  5.0  mg/kg/day  with  a  NOEL 
of  3.0  mg/kg/day.  T^ere  were  no 
developmental  (pup)  or  reproductive 
effects  up  to  5.0  mg/lcg/day  (highest 
dose  tested). 

iv.  Pre-  and  post-natal  sensitivity—  a. 
Pre-natal.  Since  there  was  not  a  dose- 
related  finding  of  hydroureter  in  the  rat 
developmental  study  and  in  the 
presence  of  similar  incidences  in  the 


recent  historical  control  data,  the 
marginal  Tmding  of  hydroureter  in  rat 
fetuses  at  2  mg/kg/day  (in  the  presence 
of  maternal  toxicity)  is  not  considered  a 
significant  developmental  finding.  Nor 
does  it  provide  sufficient  evidence  of  a 
special  dietary  risk  (either  acute  or 
chronic)  for  infants  and  children  which 
would  require  an  additional  safety 
factor. 

b.  Post-natal.  Based  on  the  absence  of 
pup  toxicity  up  to  dose  levels  which 
produced  toxicity  in  the  parental 
animals,  there  is  no  evidence  of  special 
post-natal  sensitivity  to  infants  and 
children  in  the  rat  reproduction  study. 

V.  Conclusion.  There  is  a  complete 
toxicity  database  for  bifenthrin  and 
exposure  data  is  complete  or  is 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures.  Based 
on  the  above,  EPA  concludes  that 
reliable  data  support  use  of  the  standard 
100-fold  uncertainty  factor,  and  that  an 
additional  uncertainty  factor  is  not 
needed  to  protect  the  safety  of  infants 
and  children. 

2.  Acute  risk.  The  back-calculated 
DWLOCs  for  children  (1-6  years)  and 
infants  (<1  year)  are  20  parts  per  billion 
(ppb)  and  32  ppb,  respectively.  Based 
on  a  comparison  of  the  calculated 
DWLOC  and  the  estimated  exposure  to 
bifenthrin  in  drinking  water  (0.26  ppb). 
the  Agency  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  Acute  Rfl)  for  children  and  infants. 

3.  Chronicrisk.  Using  the  exposure 
assumptions  described  above.  EPA  has 
concluded  that  aggregate  exposure  to 
bifenthrin  from  food  will  utiUze  9%  of 
the  RfD  for  infants  and  children.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Despite  the  potential 
for  exposure  to  bifenthrin  in  drinking 
water  and  from  non-dietary,  non- 
occupational exposure,  EPA  does  not 
expect  the  aggregate  exposure  to  exceed 
100%  of  the  RfD. 

4.  Short-  or  intermediate-term  risk. 
The  short-  and  intermediate-term 
aggregate  risks  are  estimated  by 
combining  exposure  from  food,  water 
and  residential  uses  (in  this  case,  turf 
use).  For  infants  and  children,  the 
routes  of  exposure  from  turf  use  include 
oral  (nondietary),  dermal  and 
inhalation.  The  back-calculated 
DWLOCs  for  infants  and  children  are  77 
ppb  and  70  ppb,  respectively.  Based  on 
a  comparison  of  the  calculated  DWLOCs 
and  the  estimated  exposure  to  bifenthrin 
in  drinking  water  (0.018  ppb),  the 
Agency  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
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result  to  infants  and  children  from 
short-  or  intermediate-term  aggregate 
exposure  to  bifenthrin. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to 
bifenthrin  residues. 

IV.  Other  Considerations 

A.  Metabolism  In  Plants  and  Animals 

The  residue  of  concern  in  citrus  is  the 
parent  compound  only.  Therefore,  the 
Agency  has  determined  that  only  the 
parent  compound,  bifenthrin.  should 
appear  in  the  tolerance  expression. 

B.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
is  available  to  enforce  the  tolerance 
expression.  The  method  may  be 
requested  from:  Calvin  Furlow,  PRRIB. 
IRSD  (7502C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington. 
DC  20460.  Office  location  and  telephone 
number:  Rm  lOlFF.  Crystal  Mall  #2. 
1921  Jefferson  Davis  Hwy.,  Arlington. 
VA  22202.  (703-305-5229). 

C.  Magnitude  of  Residues 

Residues  of  bifenthrin  j)er  se  are  not 
expected  to  exceed  0.05  ppm  for  citrus 
whole  fruit;  0.3  ppm  for  citrus  oil;  and 
0.3  ppm  for  citrus  dried  pulp  as  a  resuh 
of  the  section  18  use. 

D.  International  Residue  Limits 

CODEX  has  established  MRL's  for 
bifenthrin  on  grapefruit,  lemon  and 
sweet  orange  at  0.05  ppm.  No  Canadian 
or  Mexican  MRL's  have  been 
established  for  bifenthrin  on  citrus.  The 
recommended  tolerance  levels  for 
bifenthrin  in/on  citrus  are  harmonized 
with  CODEX. 

E.  Rotational  Crop  Restrictions 

Rotational  crop  restrictions  are  not 
applicable  for  citrus. 

V.  Conclusion 

Therefore,  tolerances  are  estabUshed 
for  residues  of  bifenthrin  in  citrus, 
whole  fruit  at  0.05  ppm;  0.3  ppm  for 
citrus  oil;  and  0.3  ppm  for  citrus  dried 
pulp. 

VI.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
secUon  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 


regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made.  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  February  16, 
1999,  file  written  objections  to  any 
aspect  of  this  regulation  and  may  also 
request  a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  vdth  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  reUed  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

VII.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  IOPP-300762)  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 


does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
hoUdays.  The  public  record  is  located  in 
Room  119  of  the  Public  Information  and 
Records  Integrity  Branch.  Information 
Resources  and  Services  Division 
(7502C)  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 

opp-docket@epaniail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

Vm.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408  (1)(6).  The 
Office  of  Management  and  Budget 
(OMB)  has  exempted  these  types  of 
actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  any  special 
considerations  as  required  by  Executive 
Order  12898,  enUtled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13Q45. 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 
In  addition,  since  tolerances  and 
exemptions  that  are  established  under 
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FFDCA  section  408  (1)(6),  such  as  the 
tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
thet  fequirenients  of  the  Regulatory 
FWjaWlity  Act  (RFA)  (5  U.S.C.  601  et 
seqO  do  not  apply.  Nevertheless,  the 
AgjEDicy  has  previously  assessed  whether 
estlBJblishing  tolerances,  exemptions 
froim  tolerances,  raising  tolerance  levels 
or  etxpanding  exemptions  might 
adversely  impact  small  entities  and 
cofijcluded,  as  a  generic  matter,  that 
th^te  is  no  adverse  economic  impact. 
Th(e  factual  basis  for  the  Agency's 
gehJBric  certification  for  tolerance 
actions  published  on  May  4, 1981  (46 
FR  ^4950),  and  was  provided  to  the 
Cbief  Counsel  for  Advocacy  of  the  Small 
Bif^iness  Administration. 

B.lSxecutive  Order  12875 

tinder  Executive  Order  12875, 
entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  EPA  may  not 
isstie  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  Slate,  local,  or  tribal  government, 
uiiless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
ccjmpliance  costs  incxured  by  those 
gdvemments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  OMB  a 
description  of  the  extent  of  EPA's  prior 
cdiksultation  with  representatives  of 
affected  State,  local,  and  tribal 
gof  emments,  the  natiu«  of  their 
concerns,  copies  of  any  written 
coinmunications  from  the  governments, 
aiid  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Exfecutive  Order  12875  requires  EPA  to 
develop  kn  effective  process  permitting 
elleicted  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  "to  provide  meaningful 
a^|l  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

Tioday's  rule  does  not  create  an 
unfunded  Federal  mandate  on  State, 
lp(|al,  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
Oiii  these  entities.  Accordingly,  the 
K^uirements  of  section  1(a)  of 
Ei^utive  Order  12875  do  not  apply  to 
tl^is  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
eikitled  Consultation  and  Coordination 
Kith  Indian  Tribal  Governments  (63  FR 
2  7J655.  May  19,1998).  EPA  may  not 
is  due  a  regulation  that  is  not  required  by 
si  itute,  that  significantly  or  uniquely 
a  "rects  the  commxmities  of  Indian  tribal 
gtifvemments,  and  that  imposes 
s  jbstantial  direct  compliance  costs  on 
t]  ibse  communities,  imless  the  Federal 


government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
luifunded,  EPA  must  provide  to  OMB, 
in  a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultaticm 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
imiquely  afi^ect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3fti)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

K.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2).       . 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  December  7, 1998. 


Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.442,  by  amending 
paragraph  (b),  by  alphabetically  adding 
the  following  commodities  in  the  table 
to  read  as  follows: 

§180.442    BItenthrin;  tolerances  for 
residues. 


Arnold  E.  Layne. 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Progmms. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180-{AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 


(b)* 


*  *    • 

•  * 


Commod- 

Parts  per 

Expiration/Rev- 

«y 

million 

ocation  Date 

• 

•             • 

•             • 

Citrus, 

dried 

pulp 

03 

12^1/00 

Citnjs  oil  .. 

02 

12/31/00 

Citrus, 

whole 

fruit 

0.05 

12«1/00 

• 

•                             • 

•                            • 

IFR  Doc.  98-33120  Filed  12-15-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300765;  FRL  6049-9] 
RIN  2070-AB78 

Copper  Ammonium  Complex; 
Exemption  from  the  Requirement  of  a 
Tolerance 

agency:  Environmental  Protection 
Agency  (EPA).  ^ 

action:  Final  rule. 

SUMMARY:  This  rule  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  copper 
ammonium  complex  in  or  on  raw 
agricultural  commodities  when  used  in 
accordance  with  good  agricultural 
practices  as  an  active  ingredient  in 
pesticide  formulations  applied  to 
growing  crops.  Chemical  Specialties, 
Inc.,  submitted  a  petition  to  EPA  under 
the  Federal  Food,  Drug  and  Cosmetic 
Act,  as  amended  by  the  Food  Quality 
Protection  Act  of  1996  (Pub.  L.  104- 
170),  requesting  this  tolerance 
exemption. 

DATES:  This  regulation  is  effective 
December  16, 1998.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  February  16, 1999. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
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docket  control  number  [OPP-300765], 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency.  Rm.  M3708,  401  M  St.,  SW., 
Washington.  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  [OPP- 
300765),  must  also  be  submitted  to: 
PubUc  hiformation  and  Records 
Integrity  Branch,  hiformation  Resources 
and  Services  Division  (7502C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  hi  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Hwy.,  Arlineton, 
VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.ep&.gov.  Copies  of 
electronic  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  or 
ASCII  file  format.  All  copies  of 
electronic  objections  and  hearing 
requests  must  be  identified  by  the 
docket  number  (OPP-300765].  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
Copies  of  electronic  objections  and 
hearing  requests  on  this  rule  may  be 
filed  onUne  at  many  Federal  Depository 
Libraries. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Cynthia  Giles-Parker.  Registration 
Division  7505C,  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St..  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Crystal 
Mall  #2. 1921  Jefferson  Davis  Hwy., 
Arhngton,  VA,  703-305-7740;  e-mail: 
giles-parker.cynthia@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  12, 1998  (63  FR 
3211)  (FRL-5797-7),  EPA  issued  a 
notice  piusuant  to  section  408  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  21  U.S.C.  346a(e)  announcing 
the  filing  of  a  pesticide  petition  by 
Chemical  Specialties,  Inc.,  One 
Woodlavni  Green.  Suite  250,  Charlotte, 
NC  28217.  This  notice  included  a 
summary  of  the  petition  prepared  by  Uie 


petitioner  Chemical  Specialties.  Inc. 
There  were  no  comments  received  in 
response  to  the  notice  of  filing.  The 
petition  requested  that  40  CFR  part  180 
be  amended  by  establishing  an 
exemption  firom  the  requirement  of  a 
tolerance  for  residues  of  copper 
ammonium  complex. 

I.  Risk  Assessment  and  Statutory 
Findings 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  an  exemption 
fi-om  the  requirement  for  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  fi-om  aggregate 
exposure  to  the  pesticide  chemical 
residue."  EPA  performs  a  number  of 
analyses  to  determine  the  risks  from 
aggregate  exposure  to  pesticide  residues. 
First,  EPA  determines  the  toxicity  of 
pesticides.  Second,  EPA  examines 
exposure  to  the  pesticide  through  food, 
drinking  water,  and  through  other 
exposures  that  occur  as  a  result  of 
pesticide  use  in  residential  settings. 

II.  Toxicological  Profile 

Consistent  with  section  408(b)(2)(D) 
of  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action  and  considered  its  validity, 
completeness  and  reliability  and  the 
relationship  of  this  information  to 
human  risk.  EPA  has  also  considered 
available  information  concerning  the 
variability  of  the  sensitivities  of  major 
identifiable  subgroups  of  consumers, 
including  infants  and  children.  The 
nature  of  the  toxic  effects  caused  by 
copper  ammonium  complex  are 
discussed  below: 

1.  Acute  toxicity.  The  acute  oral  LD50 
for  a  31.4%  solution  of  copper 
ammonium  complex  is  2,055 
milligrams/kilogram  (mg/kg). 
Accordingly,  the  acute  oral  toxicity  of 
copper  ammonium  complex  is  relatively 
low. 


2.  Genotoxicity,  reproductive  and 
developmental  toxicity,  subchronic 
toxicity  and  chronic  toxicity.  Copper  is 
ubiquitous  in  nature,  found  naturally  in 
most  foods  and  essential  for  the  well- 
being  of  humans:  the  copper  ion  is 
present  in  the  adult  human  body  at 
levels  of  80-150  mg.  In  addition, 
htunans  possess  a  natural  efficient 
homeostatic  mechanism  for  regulating 
copper  body  levels  over  a  wide  range  of 
dietary  intake.  The  toxicity  of  the 
copper  ion  is  well-characterized  in  the 
published  literature.  There  is  no 
evidence  of  any  chronic  effects  induced 
by  dietary  ingestion  of  copper  unless  Uie 
intake  is  of  such  enormous  magnitude 
that  there  is  a  disruption  of  the  natural 
homeostatic  mechanism  for  controlling 
body  levels.  Consequently,  there  is  no 
reason  to  expect  that  long-term  exposure 
to  the  copper  ion  in  the  diet  is  Ukely  to 
lead  to  any  subchronic.  developmental, 
reproductive  or  chronic  adverse  effects! 
Finally,  tiie  toxicity  profile  of  copper 
ammonium  complex  should  not 
significantly  differ  fi-om  the  numerous 
other  copper  compounds  which  are 
aheady  exempted  from  the  requirement 
of  a  tolerance. 

ni.  Aggregate  Exposures 

In  examining  aggregate  exposure, 
FFDCA  section  408  directs  EPA  to 
consider  available  information 
concerning  exposures  from  the  pesticide 
residue  in  food  and  all  other  non- 
occupational exposures,  including 
drinking  water  from  groundwater  or 
surface  water  and  exposure  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses). 


A.  Dietary  Exposure 

1.  Food.  Copper  is  naturally  found  in 
several  types  of  food,  such  as  &\iits  and 
vegetables,  at  levels  ranging  from  0.3- 
3.9  ppm.  These  levels  are  much  higher 
than  the  levels  of  copper,  if  any,  that 
may  occur  from  the  pesticidal 
application  of  copper  ammonium 
complex.  Copper  levels  in  plants.       V 
subsequent  to  the  application  of  copper 
ammonium  complex  or  other  copper 
salts,  are  minimized  since  high  copper 
levels  induce  an  imbalance  with  iron 
which  causes  plant  dwarfing,  stunted 
roots  and  decreased  growth  and  yields. 
These  effects  appear  before  significant 
copper  buildup  takes  place.  The  Agency 
has  waived  all  residue  chemistry  studies 
for  copper  ammonium  complex  since 
copper  is  an  essential  trace  element 
critical  for  the  propogration  of  plants; 
copper  is  found  in  many  foods;  and  it 
is  impossible  to  distinguish  copper 
residues  resulting  from  naturally 
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occuting  copper  or  copper  ammonium 
complex. 

2.  Drinking  water  exposure.  Tlie 
average  copper  concentration  in 
driii^ing  water  is  0.13  ppm.  This 
conoBntration  is  substantially  below  the 
drinking  water  standard  of  1  ppm. 

B.  q^er  Non-Occupational  Exposure 

litiialation  exposure.  Air 
conjtjentrations  of  copper  are  relatively 
IowOa  study  based  on  several  thousand 
san^ples  assembled  by  EPA's 

Vonmental  Monitoring  Systems 
Oratory  showed  copper  levels 
Ing  from  0.003-7.32  \igfm\  Other 
tes  indicate  that  air  levels  of  copper 
mch  lower. 

bumulative  Effects 

j>pper  has  no  significant  toxicity  to 
hunians.  Accordingly,  the  Agency 
believes  that  there  is  no  reason  to  expect 
anijcumulative  effects  from  the  use  of 
copper  ammonium  complex  on  food 
crops. 

V.  petermination  of  Safety  for  U.S. 
Population.  Infants  and  C3iildren 

Several  copper  compounds,  such  as 
th4  topper  salts  of  fatty  acids  and 
copper  sulfate,  are  currently  approved 
for  use  on  food  crops.  Since  copper 
anivionium  complex  is  a  substitute  for 
thiie  copper  compounds,  and  under 
us0t-conditions,  releases  equivalent 
anieunts  of  copper,  no  increases  in 
dietary  exposure  will  occur  from  the  use 
of  ^pper  ammonium  complex  on  food 
cr6{)S.  Moreover,  copper  is  an  essential 
trace  element  for  which  the  National 
Academy  of  Sciences  has  issued  a 

ammended  daily  allowance  of  0.5- 
l.to  mg/day  for  infants.  1.0-2.0  mg/day 
fof  small  children  and  2.0-3.0  mg/day 

•[adolescents  and  adults.  Furthermore. 
ne  copper  has  no  significant  toxicity 
arid  EPA  has  therefore  not  used  a 
mttrgin  of  safety  approach  to  assess  any 
risk  posed  by  copper,  the  requirement 
pertaining  to  an  additional  margin  of 
sdfety  for  infants  and  children  is  not 
abblicable  to  EPA's  safety  determination 
fmthis  tolerance  exemption.  Because 
life  of  copper  ammonium  complex  is 
u^ikely  to  pose  a  dietary  risk  under 
rddsonably  foreseeable  circumstances, 
EpJA  concludes  that  there  is  a  reasonable 
certainty  of  no  harm  from  aggregate 
e:  cbosure  to  copper  ammoniiun  complex 
n4idues.  Accordingly,  EPA  finds  that 

^mpting  copper  ammonium  complex 

am  the  requirement  of  a  tolerance  wall 

*.saie. 

,  Other  Considerations 

Endocrine  Disruptors 
The  Agency  has  no  information  to 
s  J  ggest  that  copper  will  adversely  affect 


the  immune  or  endocrine  systems.  The 
Agency  is  not  requiring  information  on 
the  endocrine  effects  of  copper  at  this 
time;  Congress  has  allowed  3  years  after 
August  3. 1996,  for  the  Agency  to 
implement  a  screening  program  with 
respect  to  endocrine  effects. 

B.  Analytical  Methodls) 
The  Agency  is  establishing  an 

exemption  from  the  requirement  of  a 
tolerance  without  any  numeric 
limitation;  therefore,  the  Agency  has 
concluded  that  an  analytical  method  is 
not  required  for  enforcement  purposes 
for  copper  ammonium  complex. 

C.  Existing  Tolerances 
There  are  no  existing  tolerances  for 

copper  ammonium  complex. 

D.  International  Tolerances 
No  maximum  residue  level  has  been 

established  for  copper  ammonium 
complex  by  the  Codex  Alimentarius 
Commission. 

VII.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  from  the  requirement 
of  a  tolerance  issued  by  EPA  under  new 
section  408(d)and  as  was  provided  in 
the  old  section  408  and  in  section  409. 
However,  the  period  for  filing  objections 
is  60  days,  rather  than  30  days.  EPA 
currently  has  procedural  regulations 
which  governs  the  submission  of 
objections  and  hearing  requests.  These 
regulations  will  require  some 
modification  to  reflect  the  new  law. 
However,  until  those  modifications  can 
be  made.  EPA  will  continue  to  use  those 
procediual  regulations  with  appropriate 
adjustments  to  reflect  the  new  law. 
Any  person  may.  by  February  16. 
1999.  file  vmtten  objections  to  any 
aspect  of  this  regulation  and  may  also 
request  a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  under  the  "ADDRESSES" 
section  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  hearing  clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i)  or  a  request  for  a  fee 
waiver,  as  noted  in  40  CFR  180.33(m). 
If  a  hearing  is  requested,  the  objections 
must  include  a  statement  of  the  factual 
issues(s)  on  which  a  hearing  is 
requested,  the  requestor's  contentions 


on  such  issues,  and  a  siunmary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  A  request  for  a  hearing 
will  be  granted  if  the  Administrator 
determines  that  the  material  submitted 
shows  the  following:  There  is  a  genuine 
and  substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 


Vm.  Public  Record  and  Electronic 
Submissions  . 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  lOPP-300765].  A  public  version 
of  this  record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Rm.  119  of  the  Public  Information  and 
Records  Integrity  Branch.  Information 
Resources  and  Services  Division 
(7502C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency. 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington.  VA  22202. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above,  is  kept  in 
paper  form.  Accordingly,  in  the  event 
there  are  objections  and  hearing  request, 
EPA  will  transfer  any  copies  of 
objections  and  hearing  requests  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record.  The  official  rulemaking  record  is 
the  paper  record  maintained  at  the 
Virginia  address  in  ADDRESSES  at  the 
beginning  of  this  document. 
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K.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  establishes  an 
exemption  from  the  tolerance 
requirement  under  FFDCA  section 
408(d)  in  response  to  a  petition 
submitted  to  the  Agency.  The  Office  of 
Management  and  Budget  (0MB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735.  October  4,  1993). 
This  final  rule  does  not  contain  any 
information  collections  subject  to  OMB 
approval  under  the  Paperwork 
Reduction  Act  (PRA).  44  U.S.C.  3501  et 
seq.,  or  impose  any  enforceable  duty  or 
contain  any  unfunded  mandate  as 
described  under  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Pub.L.  104-4).  Nor  does  it  require 
special  considerations  as  required  by 
Executive  Order  12898,  entitled  Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations  (59  FR  7629), 
February  16.  1994),  or  require  OMB 
review  in  accordance  with  Executive 
Order  13045,  entitled  Protection  of 
•  Children  from  Environmental  Health 
Risks  and  Safety  Risks  (62  FR  19885. 
April  23, 1997).  In  additions,  since 
tolerance  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  section  408(d)  of  the  FFDCA, 
such  as  the  exemption  in  this  final  rule. 
do  not  require  the  issuance  of  a 
proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply. 
Nevertheless,  the  Agency  previously 
assessed  whether  establishing 
tolerances,  exemptions  from  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4, 
1981  (46  FR  24950).  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  fitnds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  OMB  a 


description  of  the  extent  of  EPA 's  prior 
consultation  with  representatives  of 
affected  State,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 
Today's  rule  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local,  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655.  May  19.1998).  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
govermnent  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  OMB, 
in  a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 


X.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubhcation  of  the  rule  in 
the  Federal  Register.  This  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities,  pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  1, 1998. 
James  Jones, 

Director.  Begistration  Division,  Office  of 
Pesticide  Programs. 

Therefore.  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180—  [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

§180.1001  [Amended] 
Authority:  21  U.S.C.  346a  and  371. 

2.  In  §180.1001.  by  adding  "copper 
ammonium  complex"  immediately  after 
"copper  acetate,"  in  paragraph  (b)(1). 

(FR  Doc.  98-33117  Filed  12-15-98;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
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[MM  Docket  No.  97-247;  FCC  98-303] 

Fees  for  Ancillary  or  Supplementary 
Use  of  Digital  Television  Spectrum 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  This  Report  &■  Order 
establishes  a  fee  of  five  percent  of  gross 
revenues  received  from  ancillary  or 
supplementary  services  for  which  DTV 
licensees  receive  specified 
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colapensation  from  third  parties.  This 
l^ires  the  Commission  to  establish  a 

I  to  assess  and  collect  fees  for 

tal  television  (DTV)  Ucensees'  use  of 
DT  /  capacity  for  the  provision  of 
anjcjillary  or  supplementary  services. 
Th4  statute  require?  the  imposition  of  a 
feejwhere  DTV  Ucensees  use  their 
capacity  for  services  for  which  the 
p^fment  of  a  subscription  fee  is 
required  or  where  the  licensee  receives 
revenues  from  a  third  party  other  than 
advertising  revenues  in  return  for 
tiiismitting  material  furnished  by  the 
tl^d  party.  Licensees  will  be  required 
to  annually  report  to  the  Commission 
whether  they  provided  ancillary  or 
supplementary  subject  to  a  fee  and  the 
amount  of  fees  to  be  paid  to  the 
Commission. 

EPrECnVE  DATE:  January  15, 1999. 
ADDRESSES:  Federal  Commimications 
Cbinmission,  445  12th  Street,  Room 
TW-A306,  SW.  Washington.  DC  20554. 
In  iaddition  to  filing  comments  with  the 
S^iretary,  a  copy  of  any  comments  on* 
the  information  collections  contained 
herein  should  be  submitted  to  Judy 
Biqley,  Federal  Commimications 
Cbmmission,  Room  C-1804,  445  12th 
Stjeet,  SW,  Washington.  DC  20554,  or 
via  the  Internet  to  jboley@fcc.gov. 
Gomments  may  also  be  filed  by  using 
thp  Commission's  Electronic  Comment 
Filing  System  (ECFS),  via  the  Internet  to 
h  ttp://www.fcc.gov.e-file/ecfs.html. 
FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Ouvall,  Chief  Economist.  Mass  Media 
B«reau  (202)  418-2600,  Susanna 
ZVerling,  Policy  and  Rules  Division, 
ly^ss  Media  Bureau  (202)  418-2140.  or 
Jonathan  Levy,  Office  of  Plans  and 
Policy  (202)  418-2030. 
^PPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report  &■ 
Order,  FCC  98-303.  adopted  November 
M,  1998  and  released  November  19. 
jiga.  The  full  text  of  this  Commission 
Of  port  &  Order  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  TW-A306).  445  12  St. 
;  W..  Washington,  D.C.  The  complete 
(e  xt  of  this  Notice  may  also  be 
])  urchased  from  the  Commission's  copy 
( J  )ntractor.  International  Transcription 
\  jrvices  (202)  857-3800,  2100  M  Street. 

.W..  Suite  140,  Washington,  D.C. 
^|3037. 

lopsis  of  Report  &  Order 

Introduction 

1.  With  this  Report  6-  Order  C'R&O"). 
1  le  Commission  establishes  a  program 
i  >r  assessing  and  collecting  fees  for  the 
i-ovision  of  ancillary  or  supplementary 
services  by  commercial  digital 
;i  >levision  ("DTV")  licensees  as  required 


by  the  Telecommunications  Act  of  1996 
("1996  Act"),  Public  Law  104-104, 110 
Stat.  56,  section  201  (1996),  codified  at 
47  U.S.C.  336.  The  rules  promulgated 
pursuant  to  this  RSO  implement  the 
criteria  of  the  1996  Act.  estabUshing  a 
fee  of  five  percent  of  gross  revenues 
received  from  certain  ancillary  or 
supplementary  uses  of  the  DTV 
bitstream.  Consistent  with  the  1996  Act, 
the  fee  will  be  assessed  on  revenues 
from  all  ancillary  or  supplementary 
services  for  which  the  licensee  receives 
compensation  other  than  advertising 
revenues  used  to  support  broadcasting. 

II.  Background 

2.  The  1996  Act  established  the 
fiamework  for  licensing  DTV  spectnun 
to  existing  broadcasters,  and  permitted 
them  to  offer  ancillary  or  supplementary 
services  consistent  with  the  public 
interest.  47  U.S.C.  336.  hi  the  1996  Act, 
Congress  directed  the  Commission  to 
require  that  any  ancillary  or 
supplementary  services  carried  on  DTV 
capacity:  (1)  must  be  consistent  with  the 
advanced  television  technology 
designated  by  the  Commission  ("the 
DTV  Standard");  (2)  must  avoid 
derogating  any  advanced  television 
services  that  the  Commission  may 
require;  and  (3)  must,  with  specified 
exceptions,  be  subject  to  Commission 
regulations  applicable  to  analogous 
services.  Congress  also  gave  the 
Commission  discretion  to  prescribe 
such  other  regulations  with  respect  to 
ancillary  or  supplementary  services  "as 
may  be  necessary  for  the  protection  of 
the  public  interest,  convenience,  and 
necessity.  47  U.S.C.  336(b)(5).  Moreover, 
Congress  directed  the  Commission  to 
establish  a  fee  program  for  any  ancillary 
or  supplementary  services  for  which  the 
payment  of  a  subscription  fee  is 
required  to  receive  such  services  or  for 
which  the  licensee  receives  any 
compensation  bom  a  third  party  other 
than  commercial  advertisements  used  to 
support  non-subscription  broadcasting 
(hereinafter  referred  to  as  "feeable 
ancillary  or  supplementary  services"). 
47  U.S.C.  336(e). 

3.  In  a  number  of  recent  orders,  the 
Commission  adopted  rules 
implementing  the  transition  to  DTV 
pursuant  to  the  1996  Act.  In  the  Fourth 
R&O  in  MM  Docket  No.  87-268.  62  FR 
14006  (March.  1997).  the  Commission 
adopted  the  DTV  Standard  that  supports 
the  transmission  of  High  Definition 
Television  ("HDTV"),  as  well  as 
allowing  for  the  transmission  of 
multiple  programs  of  standard 
definition  television  ("SDTV")  and  non- 
video  services.  This  Standard  permits 
the  provision  of  other  services, 
including  large  amounts  of  data.  For 


example,  a  DTV  licensee  will  be  able  to 
transmit  "telephone  directories,  stock 
market  updates.  *  *  *  computer 
software  distribution,  interactive 
education  materials  or  virtually  any 
other  type  of  information."  The  DTV 
Stand^d  "allows  broadcasters  to  send 
video,  voice  and  data  simultaneously 
and  to  provide  a  range  of  services 
dynamically,  switching  easily  and 
quickly  from  one  type  of  service  to 
another." 

4.  In  the  Fifth  R&O  in  MM  Docket  No. 
87-268,  In  the  Matter  of  Advanced 
Television  Systems  and  Their  Impact 
upon  the  Existing  Television  Broadcast 
Service.  62  FR  26966  (May.  1997).  the 
Commission  we  assigned  the  initial 
DTV  licenses  and  established  rules 
allowing  broadcasters  to  use  their  DTV 
capacity  to  provide  ancillary  or 
supplementary  services  which  "do  not 
interfere  with  the  required  free  service." 
The  Cormnission  stated  that  the  DTV 
licensees'  ability  to  provide  ancillary  or 
supplementary  services  in  addition  to 
the  mandated  free  television  service 
"allow(s]  the  broadcasters  flexibility  to 
respond  to  the  demands  of  their 
audience"  for  such  services.  This 
flexibility  "should  encourage 
entrepreneurship  and  innovation"  and 
will  give  "broadcasters  the  opportunity 
to  develop  additional  revenue  streams 
from  innovative  digital  services." 

5.  The  1996  Act  charged  the 
Commission  with  establishing  a  means 
of  assessing  and  collecting  fees  for 
feeable  ancillary  or  supplementary 
services.  Last  December,  the 
Commission  issued  a  Notice  of 
Proposed  Rule  Making  in  MM  Docket 
No.  97-247,  In  the  Matter  of  Fees  for 
Ancillary  or  Supplementary  Use  of 
Digital  Television  Spectrum  Pursuant  to 
section  336(e)(1)  of  the 
Telecommunications  Act  of  1996.  63  FR 
00460  (Janu,ary.  1998).  which  sought 
comment  on  various  issues  relating  to 
the  establishment  of  a  fee  program  in 
accordance  with  the  1996  Act.  The 
Notice  of  Proposed  Rule  Making,  invited 
comment  on  all  aspects  of  the  proposed 
fee  program  and  proposed  several 
methods  of  assessing  such  fees, 
including  a  fee  based  upon  a  percentage 
of  revenues  received  from  the  ancillary 
or  supplementary  use  of  the  digital 
bitstream,  or  a  fee  based  upon  a  hybrid 
of  a  flat  rate  and  a  percentage  of 
revenues. 

m.  Issue  Analysis 

A.  Goals 

6.  The  1996  Act  sets  forth  general 
criteria  the  Commission  must  follow  in 
assessing  fees  for  ancillary  or 
supplementary  services  carried  on  the 
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DTV  bitstream.  First,  the  1996  Act 
requires  the  Commission  to  establish  a 
program  which  recovers  "for  the  public 
•    a  portion  of  the  value  of  the  public 
spectrum"  made  available  for  ancillary 
or  supplementary  use  by  DTV  licensees. 
Second,  the  statute  requires  that  the  fee 
be  designed  "to  avoid  unjust 
enrichment"  of  broadcast  licensees 
through  the  method  used  to  permit 
digital  use  of  the  spectrum.  These 
provisions  recognize  that  existing  DTV 
licensees  received  their  hcenses  without 
charge,  while  providers  of  potentially 
competing  services  may  have  paid  for 
the  spectrum  used  to  provide  these 
services.  Finally,  the  1996  Act  requires 
that  the  fee  recover  "for  the  pubhc  an 
amount  that,  to  the  extent  feasible, 
equals  but  does  not  exceed  (over  the 
term  of  the  license)  the  amount  that 
would  have  been  recovered"  in  an 
auction.  This  requirement  refers  to  the 
competitive  bidding  provisions  of  the 
Communications  Act  of  1934.  As 
discussed  fully  below,  the  fee  program 
established  today  is  consistent  with 
these  criteria  as  set  forth  in  the  1996 
Act.  In  addition,  consistent  with  our 
goal  of  promoting  the  efficient 
deployment  of  digital  television,  in 
implementing  the  statutorily  mandated 
fee  program,  the  Commission  seeks  to 
avoid  dissuading  broadcasters  from 
using  the  DTV  capacity  to  provide 
feeable  ancillary  or  supplementary 
services. 

7.  The  19S6  Act  also  generally  defines 
which  ancillary  or  supplementary  uses 
of  the  DTV  bitstream  are  subject  to  a  fee. 
Section  336(e)(1),  adopted  by  the  1996 
Act.  requires  a  fee  to  be  assessed  upon 
any  services  "for  which  the  payment  of 
a  subscription  fee  is  required  in  order  to 
receive  such  services"  or  "for  which  the 
licensee  directly  or  indirectly  receives 
compensation  from  a  third  party  in 
return  for  transmitting  materials 
furnished  by  such  third  party."  In  the 
latter  case,  the  1996  Act  specifically 
exempts  from  the  fee  any  ancillary  or 
supplementary  service  which  relies  for 
its  revenues  upon  "commercial 
advertisements  used  to  support 
broadcasting  for  which  a  subscription 
fee  is  not  required."  Thus,  a  fee  must  be 
assessed  on  any  ancillary  or 
supplementary  service  for  which  a 
subscription  fee  is  required  or  for  which 
the  licensee  receives  any  compensation 
for  transmission  of  material  other  than 
commercial  advertisements  used  to 
support  broadcasting.  These  services 
previously  have  been  defined  as 
"feeable  ancillary  or  supplementary 
services."  The  Commission  noted  that 
feeable  ancillary  or  supplementary 
services  may  be  offered  simultaneously 


with  other  services,  including  HDTV, 
SDTV,  or  other  video  programming 
supported  entirely  by  commercial 
advertisements,  or  with  other  non- 
feeable  ancillary  or  supplementary 
services.  The  fact  that  a  feeable  ancillary 
or  supplementary  service  is  being 
transmitted  by  the  DTV  hcensee  does 
not  subject  all  simultaneously 
transmitted  services  to  a  fee. 

8.  In  establishing  fees  for  the  ancillary 
or  supplementary  use  of  DTV  capacity, 
the  Commission  was  cognizant  of  the 
administrative  burdens  which  such  fees 
.  could  entail.  In  order  to  minimize  these 
burdens  both  for  broadcasters  and  for 
the  Commission,  the  fee  program 
established  is  intended  to  be  simple  to 
understand,  and  calculable  with  readily 
available  information.  An  overly 
complex  fee  program  could  be  difficult 
for  licensees  to  calculate  and  for  the 
Conunission  to  enforce  and  could  create 
uncertainty  that  might  undermine  a 
DTV  hcensee 's  efficient  planning  of 
what  services  it  will  provide. 

B.  Basis  of  Fee 

9.  Background.  In  the  Notice  of 
Proposed  Rule  Making  we  set  forth 
several  fee  options  which  we 
determined  to  be  consistent  with  the 
guidelines  of  the  1996  Act.  The  options 
included  a  fee  akin  to  the  amount  that 
would  have  been  received  in  an  auction 
of  the  spectrum,  a  fee  based  upon  the 
net  revenues  or  incremental  profits  from 
the  ancillary  or  supplementary  use  of  a 
hcensee's  DTV  capacity,  a  fee  assessed' 
as  a  percentage  of  the  gross  revenues 
received  for  the  ancillary  or 
supplementary  use  of  this  capacity,  and 
a  fee  based  upon  a  hybrid  of  a  flat  rate 
and  a  percentage  of  revenues. 

10.  In  describing  the  various  fee 
options  in  the  Notice  of  Proposed  Rule 
Making,  the  Commission  described  the 
advantages  and  disadvantages  of  each. 
The  Commission  stated  that  while  net 
revenues  or  incremental  profits  could 
serve  as  effective  proxies  for  the  value 
of  DTV  capacity  used  for  feeable 
ancillary  or  supplementary  services,  the 
process  of  ascertaining  the  costs 
involved  in  calculation  of  net  revenues 
or  incremental  profits  would  involve  the 
burdensome  apportionment  of  expenses 
between  free  television  services  and 
feeable  ancillary  or  supplementary 
services  and  among  ancillary  or 
supplementary  services.  Another  fee 
approach  suggested  was  a  combination 
of  a  flat  dollar  amount  and  a  percentage 
of  gross  revenues,  which  would  include 
a  uniform  means  of  preventing  imjust 
enrichment  but  would  also  create  an  up- 
fitint  cost,  which  could  serve  as  a 
disincentive  to  broadcasters'  provision 


of  feeable  ancillary  or  supplementary 
services. 

1 1.  In  the  Notice  of  Proposed  Rule 
Making,  the  Commission  expressed  an 
inclination  to  favor  a  fee  program  that 
incorporates  gross  revenues.  Such  a  fee 
would  "foster  our  goal  of  creating  a  fee 
structure  which  does  not  dissuade 
broadcasters  from  offering  feeable 
ancillary  and  supplementary  services 
[and].  *  *  *  would  be  straightforward 
to  assess  and  calculate." 

12.  Comments.  Virtually  all  of  the 
commenters  supported  a  fee  based  upon 
gross  revenues.  The  commenters  agreed 
writh  the  Commssion's  assessment  that  a 
fee  based  upon  gross  revenues  could  be 
the  simplest  to  calculate  and  enforce. 
Commenters  also  agreed  that  a  fee  based 
upon  gross  revenues  would  satisfy  the 
statutory  criteria  of  preventing  unjust 
eiuiclunent,  recovering  for  the  public  a 
portion  of  the  value  of  the  spectrum, 
and  approximating,  without  exceeding, 
the  amount  which  would  have  been 
received  at  auction. 

13.  Decision.  The  Conunission 
adopted  a  fee  based  upon  a  percentage 
of  the  gross  revenues  generated  by 
feeable  ancillary  or  supplementary 
services.  We  believe  this  approach  is 
consistent  with  the  1996  Act.  supported 
by  sound  economic  principles,  and 
grounded  in  simplicity.  We  also  believe 
it  will  afford  broadcasters  flexibiUty  in 
developing  new  and  innovative  DTV 
services.  A  gross  revenues  approach  is 
consistent  with  the  1996  Act  because  it 
enables  the  Commission  to  assess  a  fee 
that  recovers  for  the  public  a  portion  of 
the  value  of  the  spectrum  and  prevents 
the  unjust  enrichment  of  broadcasters 
through  the  use  of  the  DTV  bitstream  for 
feeable  ancillary  or  supplementary 
services.  While  the  amount  recovered 
will  be  more  a  result  of  the  percentage 
rate  of  the  fee  than  of  the  nature  of 
revenues  on  which  the  fee  is  based, 
commenters  overwhelmingly  support  a 
fee  based  upon  gross  revenues  as  a 
means  of  achieving  these  important 
statutory  goals. 

14.  The  Commission  stated  that  a  fee 
based  upon  gross  revenues  is  consistent 
with  the  statutory  directive  that  it  assess 
a  fee  that  "to  the  extent  feasible,  equals 
but  does  not  exceed  (over  the  term  of 
the  license)  the  amount  that  would  have 
been  recovered  had  such  services  been 
licensed"  at  auction.  As  stated  in  the 
Notice  of  Proposed  Rule  Making,  and  as 
echoed  in  many  comments,  it  would  be 
difficult  if  not  impossible  to  determine 
the  amount  that  would  have  been 
received  at  auction.  To  the  extent 
possible,  however,  the  Commission 
stated  that  a  fee  based  upon  gross 
revenues  can  function  as  a  proxy  for 
auction  value. 
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:  5.  The  microeconomic  theory 
SI  (porting  this  determination  is  laid  out 
iri  the  Notice  of  Proposed  Rule  Making. 
Briefly,  economic  theory  indicates  that 
gcbss  revenues  received  from  the 
ancillary  or  supplementary  use  of  DTV 
capacity  are  related  to  the  impUcit  value 
of  that  DTV  capacity.  The  postvdated 
relationship  between  gross  revenues 
received  from  ancillary  or 
s^i^jplementary  services  and  the  value  of 
the  bitstream  used  to  provide  those 
services  was  supported  by  a  number  of 
commenters,  who  found  this  economic 
rationale  to  be  "theoretically  sound." 

tt6.  In  determining  the  basis  of  the  fee, 
tie  Commission  sought  not  only  to 
comply  with  the  criteria  set  fordi  in  the 
it,  but  also  to  foster  the  important  goal 
it  the  fee  program  be  simple  to 
iply  with  and  to  enforce.  As 

:ussed  above,  a  fee  program  based 

Upon  net  revenue?  or  incremental 
piiofits  would  have  entailed  burdensome 
aldcoimting  by  the  hcensees  and 
enforcement  and  auditing  by  the 
Commission.  Using  gross  revenues  as 
le  basis  of  the  fee  will  minimize  the 
counting  and  auditing  required, 
^  ^rmitting  licensees  to  calculate  the  fee 
bised  upon  readily  available 
ijdformation.  It  will  also  make  the 
immission's  administration  of  the  fee 
Qgram  much  more  efficient,  and 
.pose  considerably  fewer  paperwork 
id  compliance  burdens  on  licensees. 
17.  Finally,  the  Commission  stated 
lat  a  gross  revenues  approach  will 
(rve  Ae  public  interest  goal  of  giving 
ladcasters  flexibility  to  develop  new 
!S  of  the  DTV  bitstream.  In  the  Notice 
Proposed  Rule  Making,  the 
jjnmission  stated  its  intention  to 
iablish  a  fee  program  which  allows 
_/oadcasters  the  flexibility  to  provide 
Ww  services  and  made  clear  that  it  is 
^t  its  intention  to  dissuade 
oadcasters  from  using  the  DTV 
pacity  to  provide  feeable  ancillary  or 
ipplementary  services.  Commenters 
inerally  supported  this  goal  and,  given 
ie  costs  of  implementing  and  enforcing 
program  based  on  net  revenues,  agreed 
lat  a  fee  based  upon  a  percentage  of 
•oss  revenues  would  be  the  least  likely 
t  J  discourage  the  development  of  new 
I  ses  of  broadcast  spectnun. 
/  Lccordingly,  the  Commission  rejected 
I  le  net  revenues  approach.  A  fee  based 
I  pon  a  percentage  of  gross  revenues 
I  Bceived  would  not  involve  up-front 
( osts,  such  as  those  that  would  be 
i  ncurred  by  a  hybrid  fee  based  on  a  flat 
j  Be  coupled  with  a  percentage  of  gross 
1  evenues,  that  could  dissuade 
I  iroadcasters  from  initiating  new 
!  ervices.  In  addition,  the  uniform 
1  pplication  of  a  fee  based  upon  gross 
1  evenues  to  all  feeable  ancillary  or 


supplementary  services  (as  opposed  to  a 
varying  fee  based  on  the  type  of  service 
provided)  will  minimize  the  potential  of 
the  fee  program  to  affect  broadcasters' 
choice  of  one  service  over  another. 
Finally,  the  percentage  rate  of  the  fee, 
not  the  revenues  on  which  the  fee  is 
based,  will  ultimately  affect 
broadcasters'  decisions  as  to  whether  or 
not  to  offer  feeable  ancillary  or 
supplementary  services  at  all. 

C.  Percentage  of  Revenues 

18.  Background.  As  stated  in  the 
Notice  of  Proposed  Rule  Making,  the 
percentage  rate  of  the  fee  must  reflect 
the  statutory  requirements  that  the  fee 
recover  a  portion  of  the  value  of  the 
spectrum  used  for  these  services,  avoid 
unjust  enrichment,  and  approximate  the 
revenue  that  would  have  been  received 
had  these  services  been  licensed 
through  an  auction.  The  Notice  of 
Proposed  Rule  Making  also  indicated 
our  disinclination  to  set  the  percentage 
rate  so  high  that  it  would  dissuade 
broadcasters  fit)m  providing  feeable 
ancillary  or  supplementary  services. 

19.  Comments.  Commenters 
advocated  percentages  for  the  fee  that 
ranged  from  less  than  one  percent  to 
more  than  ten  percent.  Those 
commenters  who  proposed  a  low  fee — 
two  percent  or  less  of  gross  revenues — 
based  their  proposal  on  the  declining 
auction  values  of  the  nonbroadcast 
spectrum,  and  on  the  possibiUty  that  a 
higher  fee  would  discourage 
broadcasters  from  offering  innovative 
services.  Commenters  proposing  a  high 
fee — ^ten  percent  or  more — argued  that 
such  a  fee  would  be  consistent  with 
other  government  licensii^  fees,  and 
would  be  necessary  to  prevent  unjust 
enrichment,  as  required  by  the  1996 
Act. 

20.  Decision.  The  Commission  set  the 
fee  for  feeable  ancillary  or 
supplementary  services  provided  on  the 
DTV  bitstream  at  five  percent  of  gross 
revenues  received  from  these  services. 
The  Commission  stated  that  a  fee  of  five 
percent  of  gross  revenues  fulfills  its 
statutory  obligations  to  impose  a  fee 
which  recovers  for  the  public  some 
portion  of  the  value  of  the  spectrum, 
prevents  the  unjust  enrichment  of 
broadcasters  providing  feeable  ancillary 
or  supplementary  services,  and 
approximates,  to  the  extent  possible,  the 
revenues  that  would  have  been  received 
had  the  spectrum  on  which  these 
services  are  provided  been  licensed 
through  an  auction.  The  Commission 
also  stated  that  a  five  percent  fee  will 
not  dissuade  broadcasters  from  using 
their  DTV  capacity  to  provide  new  and 
innovative  services  that  can  greatly  , 
benefit  consumers. 


21.  As  stated  in  the  Notice  of 
Proposed  Rule  Making,  the  Commission 
must  carefully  balance  potentially 
competing  requirements  and  goals  in 
establishing  a  i>ercentage  rate  of  the  fee. 
On  the  one  hand,  a  fee  set  too  high 
might  dissuade  broadcasters  from 
providing  feeable  ancillary  or 
supplementary  services,  and  could 
therefore  reduce  the  benefits  that 
consumers  receive  from  efficient 
deployment  of  DTV  capacity.  On  the 
other  hand,  a  fee  set  too  low  might  not 
prevent  the  unjust  enrichment  of  DTV 
licensees  as  required  by  the  1996  Act 
and  might  not  recover  an  amoimt 
approximating  the  amount  that  would 
have  been  recovered  at  auction, 
although  it  could  recover  for  the  public 
a  "portion  of  the  value"  of  the  spectrum. 

22.  "Hie  Commission  stated  that  a  fee 
of  five  percent  of  gross  revenues  best 
serves  its  goals  and  the  requirements  of 
the  statute.  The  1996  Act  gives  the 
Commission  broad  discretion  in  setting 
the  amount  of  the  fee  for  ancillary  or 
supplementary  services,  relying  upon 
the  predictive  judgment  of  the  agency  in 
that  regard.  In  addition,  no  commenter 
has  pointed  to  any  obvious  or 
commonly  accepted  formula  for  setting 
a  fee  in  these  circumstances.  Therefore, 
the  Commission  must  use  its  best 
judgment  in  balancing  the  relevant 
goals. 

23.  The  five  percent  fee  satisfies  the 
statutory  mandate  that  the  fee  be  high 
enough  to  prevent  the  unjust 
enrichment  of  the  licensees  and  to 
recover  compensation  for  the  DTV 
capacity  used  by  the  licensees.  The 
Commission  takes  seriously  the  intent  of 
the  1996  Act  that  broadcasters  providing 
feeable  tmcillary  or  supplementary 
services  on  the  DTV  bitstream  be 
required  to  pay  more  than  a  nominal 
fee.  We  beheve  that  a  five  percent  fee  is 
appropriate. 

24.  A  fee  set  at  five  percent  of  gross 
revenues  also  satisfies  the  statutory 
requirement  that  the  fee  recover  "an 
amount  that,  to  the  extent  feasible, 
equals  but  does  not  exceed"  the  amount 
that  would  have  been  recovered  at 
auction.  Looking  at  this  mandate 
through  the  prism  of  economic  theory, 
the  reference  to  auctions  invokes  a 
system  designed  to  foster  the  efficient 
allocation  of  resources  and  suggests  that 
we  should  set  a  fee  that  fosters  efficient 
resource  allocation.  The  efficient 
allocation  of  the  resource  of  DTV 
bitstream  will  allow  the  marketplace  to 
provide  those  feeable  ancillary  or 
supplementary  services  demanded  by 
consumers.  A  fee  based  on  gross 
revenues  will  allow  such  efficient 
allocation  so  that  it  meets  the  statutory 
requirement. 
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25.  In  setting  the  fee  at  five  percent  of 
gross  revenues,  the  Commission  takes 
into  account  the  costs  broadcasters  will 
incur  in  the  development  of  digital 
ancillary  or  supplementary  services. 
While  we  note  the  comments  of  NCTA 
stating  that  a  fee  set  too  low  would 
unfairly  subsidize  broadcasters,  we  are 
conscious  of  the  financial  burdens  faced 
by  digital  television  broadcasters  in  the 
coming  years.  As  will  be  discussed  at 
greater  length  below,  the  Commission 
anticipates  that  the  fee  assessment 
program  established  here  will  be 
reviewed  and  possibly  adjusted  within 
the  five  year  period  prescribed  by  the 
1996  Act,  and  that  such  review  will  take 
into  accoimt  the  actual  costs  of  the 
development  of  digital  ancillary  or 
supplementary  services. 

26.  Commenters  advocating  a  higher 
fee  have  argued  that  fees  for  the 
ancillary  or  supplementary  use  of  the 
DTV  bitstream  are  analogous  to  mineral 
and  oil  royalty  rates,  which  range  fi'om 
12  to  over  17  percent.  The  Commission 
rejected  this  analogy,  stating  that  the 
policy  and  economic  considerations  in 
setting  DTV  ancillary  and 
supplementary  fees  are  quite  distinct 
from  the  considerations  that  would  be 
relevant  for  leasing  resources  such  as 
minerals  or  oil.  The  economic  analysis 
detailed  in  the  Notice  of  Proposed  Rule 
Making  specifically  addresses  the 
efficient  allocation  of  DTV  spectrum 
between  bee,  over-the-air  television 
service  and  feeable  ancillary  services, 
not  the  general  issue  of  royalty  rates. 
That  economic  analysis  also  addresses 
the  unjust  enrichment  which  may  result 
fitjm  the  provision  of  comparable 
services  by  competitors,  such  as 
multichannel  video  service  providers 
and  other  competing  service  providers, 
which  have  incurred  sunk  costs  that  do 
not  accrue  to  DTV  licensees. 

27.  The  Commission  also  rejected 
commenters'  analogy  to  recent  auction 
rates  for  non-broadcast  spectrum. 
Commenters  argued  that  the 
Commission  should  set  the  fee  at  a  rate 
lower  than  five  percent  based  upon 
analyses  they  have  submitted  that 
purport  to  demonstrate  that  the  value  of 
non-broadcast  spectrum  available  at 
auction  has  been  declining  in  recent 
months.  These  commenters  argue  that 
these  studies  demonstrate  that  the  fees 
for  the  ancillary  or  supplementary  use 
of  the  broadcast  spectrum  should  be  set 
very  low,  as  the  fees  should  recover 
approximately  the  amount  which  would 
have  been  received  at  an  auction  of  the 
spectrum. 

28.  In  arguing  for  very  low  fees,  some 
commenters  have  drawn  an  analogy  to 
copyright  royalty  rates,  which  are  very 
low,  rather  than  royalties  for  mining  and 


oil,  which  are  higher.  The  Commission 
stated  that  the  policy  concerns  and 
economic  considerations  of  our  analysis 
here  are  quite  distinct  from  the 
considerations  of  privately-contracting 
parties  negotiating  copyright  royalty 
rates. 

29.  Based  upon  the  foregoing,  the 
Commission  determined  that  a  fee  set  at 
five  percent  of  gross  revenues  received 
from  the  ancillary  or  supplementary  use 
of  the  DTV  bitstream  will  best  satisfy 
the  requirements  of  the  1996  Act  and 
will  not  discourage  the  provision  of 
these  new  services  by  DTV  licensees. 

D.  Services  on  Which  Fee  is  to  be 
Assessed 

30.  In  establishing  a  fee  assessment 
program,  the  Commission  determined 
which  services  are  subject  to  the  fee. 
The  fee  program  established  today 
applies  only  to  ancillary  or 
supplementary  services.  While  it 
specifically  refers  to  ancillary  or 
supplementary  services,  section  336 
does  not  define  these  services. 
Consistent  with  the  1996  Act  and 
Commission  precedent.  Commission 
rules  specify  that  ancillary  or 
supplementary  services  "include,  but 
are  not  limited  to  computer  software 
distribution,  data  transmissions, 
teletext,  interactive  materials,  aural 
messages,  paging  services,  audio  signals, 
[orj  subscription  video."  Oiu  rules  also 
specify  that  "any  video  broadcast  signal 
provided  at  no  direct  charge  to  viewers 
shall  not  be  considered  ancillary  or 
supplementary."  47  CFR  73.624(c). 

31.  Pursuant  to  the  1996  Act,  not  all 
ancillary  or  supplementary  services  are 
feeable.  We  determine  that  all  revenue 
from  subscription  services  will  be 
subject  to  a  fee.  In  addition,  as  required 
by  the  statute,  ancillary  or 
supplementary  services  for  which  the 
licensee  directly  or  indirectly  receives 
compensation  from  a  third  party  in 
exchange  for  the  transmission  of 
material  provided  by  the  third  party, 
other  than  commercial  advertisements 
used  to  support  broadcasting,  will  be 
subject  to  a  fee. 

32.  Commenters  provided  very  little 
guidance  as  to  what  services  DTV 
licensees  will  provide.  With  this  R&O, 
the  Commission  resolved  several 
questions  raised  by  commenters 
regarding  particular  types  of  services, 
and  set  out  general  principles  that  may 
be  used  to  determine  whether  other 
non-subscription  ancillary  or 
supplementary  services  are  subject  to 
fees. 

Viewer-paid  Subscription  Services 

33.  As  discussed  above,  the  1996  Act 
requires  the  Commission  to  establish  a 


fee  program  for  any  ancillary  or 
supplementary  services  "for  which  the 
payment  of  a  subscription  fee  is 
required  in  order  to  receive  such 
services."  The  legislative  history  of  the 
1996  Act  indicates  that  the  statute 
requires  that  a  fee  be  assessed  on  "any 
ancillary  or  supplementary  service  if 
subscription  fees  or  any  other 
compensation  fees  apart  from 
commercial  advertisements  are  required 
in  order  to  receive  such  services. " 
34.  The  Commission  stated  that 
consistent  with  the  1996  Act,  it  will 
assess  fees  on  all  revenue — both 
subscription  and  advertising  revenue — 
fix)m  all  ancillary  or  supplementary 
services  for  which  viewers  must  pay 
subscription  fees  to  receive.  The 
Commission  rejected  commenters' 
argument  that  advertising  revenues  bom 
subscription  services  should  not  be 
subject  to  the  fee.  First,  section 
336(e)(1)(A)  makes  clear  that  those 
services  for  which  "the  payment  of  a 
subscription  fee  is  required  in  order  to 
receive  such  services"  are  feeable.  The 
exclusion  in  section  336(e)(1)(B)  for 
"commercial  advertisements  used  to 
support  broadcasting  for  which  a 
subscription  fee  is  not  required"  does 
not  support  NAB's  position.  Advertising 
revenues  from  services  that  cannot  be 
received  without  payment  of 
subscription  fees  do  not  fit  within  this 
exemption.  The  Commission  therefore 
declined  to  allow  DTV  licensees  to 
exclude  from  gross  revenues  subject  to 
a  fee  advertising  revenues  received  from 
services  for  which  a  subscription  fee  is 
also  required.  The  Commission  stated 
that  such  an  approach  would  not  be 
consistent  with  the  statute  and  would 
unduly  complicate  the  fee  program. 

Non-Subscription  Ancillary  or 
Supplementary  Services  for  Which 
Licensee  Receives  Compensation  From  a 
Third-Party 

35.  The  1996  Act  directs  that  fees  be 
assessed  on  ancillary  or  supplementary 
services  "for  which  the  licensee  directly 
or  indirectly  receives  compensation 
from  a  third  party  in  return  for 
transmitting  material  furnished  by  such 
third  party  (other  than  for  commercial 
advertisements  used  to  support 
broadcasting  for  which  a  subscription 
fee  is  not  required.)"  The  Commission's 
rules  state  that  over-the-air  video 
programming  provided  at  no  charge  to 
viewers  is  not  an  ancillary  or 
supplementary  service.  This  provision 
therefore  applies  to  ancillary  or 
supplementary  services,  consisting  of 
material  which  does  not  originate  with 
the  licensee,  which  the  viewer  can 
receive  without  payment  of  a  fee.  These 
ancillary  or  supplementary  services  may 
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include  data,  audio,  or  any  other 
ancillary  or  supplementaiy  services  that 
m$7  be  established  in  the  hitiire. 

Hdkie  Shopping  and  Other  Direct 
Klifketing  Programming 

9p.  Commenters  argued  that  the 
st^tlute  requires  fees  to  be  imposed  when 
broadcasters  receive  payments  from 
sales  on  home  shopping  channels, 
inf^mercial  and  direct  marketing 
prdjgramming.  The  Commission 
declined  to  impose  fees  on  revenues 
received  from  home  shopping, 
infomercial  or  direct  marketing 
programming.  The  Commission  stated 
thrt  the  piupose  of  this  proceeding  is 
not  to  exact  fees  bom  existing 
broadcasters  for  existing  services  but, 
rather,  to  design  a  program  for  the 
assessment  of  fees  on  ancillary  or 
supplementary  services  which  will  be 
provided  on  the  DTV  bitstream.  The 
C^lnmission  agreed  with  the 
CQiamenters  who  argued  that  home 
shipping  and  infomerdals  are 
CQtnmercial  advertisements,  excluded 
by 'statute  from  the  scope  of  ancillary 
and  supplementary  services  as  they  are 
video  services  received  by  viewers 
wuhout  a  fee.  The  Commission  found 
th$t  home  shopping  channels  and 
iiiibmercials  are  fiee,  over-the-air 
television  services,  supported  by 
commercial  advertisements,  and  not 
siiibject  to  a  fee. 

ansmission  Consent  Agreements 
7.  Commenters  raised  the  issue  of 
w  aether  in-kind  consideration,  in  the 
form  of  retransmission  consent 
ag^ements,  constitutes  compensation 
fi  am  a  third  party  for  the  piirposes  of 
t]  IB  1996  Act.  The  Commission  stated 
tl  lat  a  retransmission  consent  agreement 
constitutes  the  payment  of 
c  inpensation  by  a  third  party  to  a 
1:  censee  in  exchange  for  die 
t  ansmission  of  material  provided  by 
t  iBt  third  party.  A  retransmission 
c  ansent  agreement  involves  in-kind 
c  c  nsideration  given  to  a  Ucensee  by  a 
c  a  ble  system  operator  for  carriage  of  the 

I  ( »nsee's  programming  on  the  cable 
system.  It  is  not  compensation  given  to 
t  le  licensee  for  carriage  of  programming 

I I  ovided  by  a  third  party  on  that 

I  ( »nsee's  frequency. 

I I  sncommercial  Licensees 

38.  In  the  Notice  of  Proposed  Rule 
1  uking  the  Commission  sought 
<  0mment  on  the  question  of  whether 
noncommercial  television  licensees 
ihould  be  exempt  from  fees  or  subject 
Ic  lower  fees.  This  argument  was  raised 
i  I  itially  in  the  Petition  for 
]  { Bconsideration  of  the  Fifth  R&O  filed 
1  (7  the  Association  of  America's  PubUc 


Television  Stations  and  the  PubUc 
Broadcasting  Service.  Petitioners  further 
sought  a  determination  as  to  whether 
they  might  offer  feeable  ancillary  or 
supplementary  services  on  their  DTV 
capacity  as  a  source  of  funding  for  their 
public  television  operations.  Because 
the  Commission  has  not  yet  determined 
whether  or  to  what  extent 
noncommercial  licensees  may  provide 
revenue-generating  ancillary  or 
supplementary  services,  it  stated  that  it 
is  premature  to  determine  whether  such 
services  would  be  subject  to  a  fee  and 
whether  that  fee  should  be  lower  than 
that  paid  by  commercial  broadcasters. 
The  Commission  instead  initiated  a 
proceeding  in  which  it  will  build  a 
record  on  noncommercial  licensees' 
remunerative  use  of  the  DTV  bitstream 
and  whether  and  in  what  circumstances 
such  uses  would  be  subject  to  fees.  The 
Commission  stated  that  it  will  address 
the  comments  received  on  this  issue  in 
that  proceeding. 

E.  Commencement  of  Fee  Assessment 

39.  Some  commenters  asked  that  the 
Conunission  delay  imposing  a  fee  on 
ancillary  or  supplementary  services  and 
proposed  several  different  plans  for 
such  delay.  The  Commission  stated  that 
it  would  not  delay  the  imposition  of  fees 
for  ancillary  or  supplementary  services. 
Even  assuming  that  the  Conunission  has 
authority  to  impose  such  a  delay,  a 
delay  in  the  imposition  of  a  fee  would 
not  serve  the  public  interest.  In 
addition,  the  Commission  stated  that  a 
delay  in  the  imposition  of  a  fee  would 
result  in  unjust  enrichment  during  the 
time  the  broadcasters  were  providing 
feeable  ancillary  or  supplementary 
services  but  were  not  paying  a  fee.  A 
delayed  fee  would  not  effectively 
recover  the  value  of  the  spectrum.  The 
fee  program  established  today  is 
designed  to  minimize  any  detrimental 
effect  the  fee  might  have  on  the 
development  of  new  and  innovative 
services.  A  delay  in  the  imposition  of  a 
fee  would  therefore  be  superfluous. 
Indeed,  with  a  revenue  based  approach, 
as  opposed  to  a  flat  fee,  licensees  will 
not  have  to  commence  paying  a  fee  until 
they  begin  to  collect  revenues. 

F.  Other  Issues 

Cap  on  the  Amount  of  the  Fee 

40.  One  commenter  argued  that  the 
Commission  should  cap  the  aggregate 
payments  made  by  any  broadcaster  for 
feeable  services.  The  statutory  provision 
referenced  is  the  provision  which  states 
that  the  fee  shall  recover  an  amount  that 
"equals  but  does  not  exceed"  the 
amount  that  would  have  been  recovered 
at  auction.  This  statutory  provision  does 


not  require  us  to  establish  a  cap  on  the 
fee  amount.  As  discussed  above,  gross 
revenues  from  feeable  ancillary  or 
supplementary  services  are  related  to 
the  implicit  value  of  the  DTV  spectrum 
used  to  provide  such  services.  If  the 
Commission  were  to  establish  an  upi>er 
Umit  on  the  total  fees  that  it  collected, 
then  the  theoretical  linkage  established 
in  our  analysis  would  no  longer  hold, 
and  the  Commission  would  fail  to 
satisfy  its  mandate  from  Congress.  The 
Conunission  also  declined  to  adopt  this 
proposal  as  it  would  unduly  compHcate 
the  implementation  and  enforcement  of 
the  fee  assessment  program. 
EstabUshing  a  cap  on  the  amount  of  the 
fee  might  involve  a  calculation  that 
takes  into  account  the  size  of  a  station, 
the  market  it  serves,  the  amount  of 
feeable  ancillary  or  supplementary 
services  provided,  and  numerous  other 
factors  which  would  certainly 
complicate  the  establishment  and 
enforcement  of  the  fee  assessment 
program.  It  would  be  difficult,  if  not 
impossible,  to  determine  on  a  license  by 
license  basis  what  the  auction  value  of 
that  spectrum  should  be  and  thus  where 
a  cap  should  be  placed.  Thus,  ease  of 
administration  of  the  fee  program  would 
be  compromised  by  a  cap  on  the  total 
amount  of  fee  payments. 

Variable  Fee  Rate  Depending  Upon  the 
Type  of  Service 

41.  The  Commission  sought  comment 
as  to  whether  the  percentage  rate  of  the 
fee  should  vary  with  the  type  of  service 
provided.  Commenters  argued  that  the 
Commission  should  not  take  into 
account  preferences  for  one  type  of 
service  over  another  in  setting  the  fee 
and  that  varying  the  level  of  the  fee 
depending  upon  the  service  could 
discourage  new  services  and  would 
exceed  the  Commission's  authority.  The 
percentage  rate  of  the  fee  will  be  fixed 
at  five  percent,  for  all  services  subject  to 
a  fee.  The  Commission  agreed  that  a 
varying  fee  rate  could  have  the  effect  of 
dissuading  licensees  bora  providing 
particular  services.  To  the  extent  that 
the  fee  is  set  lower  for  one  service  than 
for  another,  it  would  create  an  incentive 
for  a  licensee  to  provide  the  service  with 
a  lower  fee  rate  over  a  service  subject  to 
a  higher  fee.  The  Commission  stated 
that  it  wished  to  establish  a  fee  program 
that  does  not  affect  broadcasters' 
decisions  to  provide  one  service  over 
another,  other  than  the  mandated  free, 
over-the-air  television  service,  and 
therefore  did  not  establish  a  fee  which 
varies  based  upon  the  type  of  services 
provided.  In  addition,  a  varying  fee  rate 
would  be  difficult  to  adhere  to  and  to 
enforce,  in  contravention  of  the 
Commission's  goal  of  a  fee  program  that 
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is  simple  to  comply  with  and 
administer. 

Review  of  Fee  Assessment  Program 

42.  The  1996  Act  requires  the 
Commission  to  adjust  the  fee  "firom  time 
to  time  in  order  to  continue  to  comply 
with  the  requirements  of  the  statute 
and  to  "report  to  the  Congress  on  the 
implementation  of  the  program"  within 
five  years  of  the  enactment  of  the  1996 
Act. 

43.  The  fee  program  established 
concerns  services  which  are  not  yet 
available  to  consumers.  Once  digital 
television  licensees  have  implemented 
ancillary  or  supplementary  services,  the 
Commission  and  the  licensees  will  have 
a  better  concept  of  what  these  services 
might  include  and  of  the  profit-making 
capacity  of  these  services.  The 
Commission  intends  to  review  the  fee 
assessment  program  established  herein 
by  the  time  of  our  mandated  report  to 
Congress.  Also,  the  Commission  may 
adjust  our  fee  program  as  necessary  to 
continue  to  comply  with  the 
requirements  of  the  statute. 

IV.  Collection  of  Fees 

44.  The  1996  Act  requires  that  the 
Commission  "establish  a  program  to 
assess  and  collect ...  an  annual  fee  or 
other  schedule  or  method  of  payment 
that  promotes  the  objectives  described" 
above  and  that  the  fee  "be  adjusted  by 
the  Commission  from  time  to  time  in 
order  to  continue  to  comply  with  [these] 
requirements."  The  statute  requires  that 
"all  proceeds  obtained  pursuant  to  the 
regulations  required  by  this  subsection 
.  .  .be  deposited  in  the  Treasury."  In 
addition,  the  1996  Act  requires  that 
"within  5  years  after  the  date  of 
enactment  of  the  [1996  Act] ...  the 
Commission  shall  report  to  the  Congress 
on  the  implementation  of  the  program 
required  by  this  subsection,  and  shall 
annually  thereafter  advise  the  Congress 
on  the  amounts  collected  pursuant  to 
such  program."  Commenters  did  not 
address  the  collection  of  fees  pursuant 
to  this  program. 

45.  In  order  that  the  Commission 
fulfill  its  statutory  obligation  to  report  to 
Congress  on  the  program  established 
here,  and  in  order  that  the  Commission 
have  the  information  necessary  to  adjust 
the  fee  program  as  appropriate 
consistent  with  the  use  of  the  spectrum, 
as  discussed  above,  we  will  require  all 
commercial  DTV  licensees  to  report  to 
the  Commission  on  their  use  of  the  DTV 
bitstream.  Each  DTV  licensee  will  be 
required  to  file  a  new  FCC  form 
annually  on  December  1. 

46.  Pursuant  to  a  Public  Notice  to  be 
issued  as  soon  as  possible,  the  Mass 
Media  Bureau  will  issue  a  new  reporting 


form,  to  be  filed  by  each  DTV  licensee 
on  December  1  of  each  year.  Beginning 
on  December  1, 1999  all  licensees  will 
annually  file  the  new  reporting  form 
electronically  with  the  Mass  Media 
Bureau.  For  the  report  filed  December  1, 
1999  only,  licensees  are  to  report  on 
services  provided  fi-om  the  effective  date 
of  this  R&O  through  September  30, 
1999. 

47.  In  filing  licensees  will  report 
whether  they  provided  ancillary  or 
supplementary  services  in  the  twelve- 
month period  ending  on  the  preceding 
September  30.  Licensees  will  further 
report,  for  the  applicable  period:  (1)  a 
brief  description  of  the  services 
provided;  (2)  which  services  were 
feeable  ancillary  or  supplementary 
services;  (3)  whether  any  ancillary  or 
supplementary  services  provided  were 
not  subject  to  a  fee;  (4)  gross  revenues 
received  from  all  feeable  ancillary  and 
supplementary  services  provided  during 
the  applicable  period;  and  (5)  the 
amount  of  bitstream  used  to  provide 
ancillary  or  supplementary  services 
during  the  applicable  period.  The 
licensee's  signature  on  the  form  will 
certify  under  penahy  of  perjury  the 
accuracy  of  the  information  reported. 
Failure  to  file  the  form  regardless  of 
revenues  fi-om  ancillary  or 
supplementary  services  or  provision  of 
such  services  may  result  in  appropriate 
sanctions. 

48.  If  a  licensee  has  provided  feeable 
ancillary  or  supplementary  services  at 
any  point  during  any  twelve-month 
period  ending  on  September  30,  the 
licensee  must  additionally  annually  file 
the  FCC's  standard  remittance  form 
(Form  159)  on  the  subsequent  December 
1.  Licensees  will  certify  the  amount  of 
gross  revenues  received  from  feeable 
ancillary  or  supplementary  services  for 
the  applicable  twelve-month  period  and 
will  remit  the  payment  of  the  required 
fee.  For  revenues  reported  December  1, 
1999  only,  licensees  are  to  certify 
revenues  received  fi^m  feeable  ancillary 
or  supplementary  services  provided 
from  the  effective  date  of  this  R&O 
through  September  30, 1999  and  remit 
payment  of  the  required  fee  for  that 
period. 

49.  The  instructions  for  Form  159  will 
be  amended  by  Public  Notice  to  require 
DTV  licensees  to  specify  the  amount  of 
gross  revenues  received  from  feeable 
ancillary  or  supplementary  services  and 
the  fees  due.  Pursuant  to  this  RSO, 
section  1  of  the  Commission's  rules  is 
amended  to  specify  that  licensees  file 
Form  159  annually.  The  instructions  for 
Form  159  will  be  amended  to  require 
commercial  DTV  licensees  providing 
feeable  ancillary  or  supplementary 
services  to  annually  file  Form  159  on 


December  1  and  to  specify  on  line  19A 
the  call  sign  by  whidi  they  are 
registered  with  the  Commission;  on  line 
20A  the  payment  type  code;  on  line  23A 
the  amount  of  gross  revenues  received 
from  feeable  ancillary  or  supplementary 
services;  on  line  22A  the  fee  which  they 
remit  with  Form  159,  in  the  amount  of 
five  percent  of  the  amount  specified  on 
line  23A;  and  on  line  24A  the  facility 
identification  number  assigned  to  them 
by  the  Commission.  The  licensee's 
signature  on  line  27  certifies  under 
penalty  of  perjury  the  accuracy  of  the 
information  reported  on  Form  159. 

50.  The  Mass  Media  Bureau  will  issue 
a  Public  Notice  amending  the  Advice 
Reference  Guide  for  FCC  Form  159,  and 
the  Mass  Media  Services  Fee  Filing 
Guide.  The  Commission  delegates 
authority  to  the  Office  of  the  Managing 
Director  to  specify  by  Public  Notice 
procedures  for  filing  and  processing  the 
fees  required  by  this  RSO.  The 
Commission  reserves  the  right  to  audit 
each  licensee's  records  which  support 
the  calculation  of  the  amount  specified 
on  line  23A  of  Form  159.  Each  licensee, 
therefore,  is  required  to  retain  such 
records  for  three  years  horn  the  date  of 
remittance  of  fees  pursuant  to  this  R&-0. 

51.  While  the  Commission  does  not 
here  include  automatic  confidentiality 
for  information  submitted  pursuant  to 
this  R6-0,  submission  of  the  required 
reporting  form,  and/or  remittance  of  fee 
payment  may  be  accompanied  by  a 
request  for  confidentiality  pursuant  to 
47  CFR  0.459. 

V.  Conclusion 

52.  By  this  i?&-0  and  the 
accompanying  rule,  the  Commission 
establishes  a  program  to  assess  a  fee  of 
five  percent  of  gross  revenues  received 
from  the  provision  of  feeable  ancillary 
and  supplementary  services  as  defined 
herein. 

VI.  Administrative  Matters 

53.  Paperwork  Reduction  Act  of  1995 
Analysis.  The  action  contained  herein 
has  been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1995  and 
found  to  impose  new  or  modified 
reporting  and  recordkeeping 
requirements  or  burdens  on  the  public. 
Implementation  of  these  new  or 
modified  reporting  and  recordkeeping 
requirements  will  be  subject  to  approval 
by  the  Office  of  Management  and 
Budget  as  prescribed  by  the  Act. 
Accordingly,  it  is  ordered  that,  pursuant 
to  the  authority  contained  in  section 
4(i),  303,  336  and  403  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  154(i),  303.  336  and 
403,  part  73  of  the  Commission's  Rules 
is  amended. 
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i  4.  It  is  further  ordered  that,  pursiiant 
tcj  he  Contract  with  America 
Advancement  Act  of  1996,  the  rule 
amendments  shall  be  efiiactive  the  later 
of  either  thirty  days  after  publication  in 
th#  Fedo-al  Register,  or  upon  receipt  by 
Congress  of  a  report  in  compliance  with 
the  Contract  with  America 
Advancement  Act  of  1996,  Public  Law 
104-121,  or  as  soon  thereafter  as  may  be 
approved  by  the  Office  of  Management 
and  Budget. 

&5.  It  is  further  ordered  that  the 
Commission's  Office  of  Public  Afiiairs, 
Reference  Operations  Division,  shall 
send  a  copy  of  this  R&-0,  including  the 
FUFA,  to  the  Chief  Coimsel  for 
Advocacy  of  the  Small  Business 
Administration. 

p6.  //  is  further  ordered  that  this 
p  [feeding  is  terminated. 

F  i  id  Regulatory  Flexibility  Analysis 

57.  As  required  by  the  Regulatory 
Plbxibility  Act  (RFA),  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
was  incorporated  in  the  Notice  of 
Pooposed  Rule  Making  is  R60.  The 
C<>mmission  sought  written  public 
comment  on  the  proposals  in  the  Notice 

f|  Proposed  RiUe  Making,  including 
mment  on  the  IRFA.  TTiis  present 
al  Regulatory  Flexibility  Analysis 
(^RFA)  conforms  to  the  RFA. 

Need  for,  and  Objectives  of,  the 
I^^pori  and  Order:  The  1996  Act 
:ed  the  Commission  to  adopt 
lations  allowing  licensees  to  use  a 
portion  of  the  DTV  spectrum  to  provide 
feeable  ancillary  or  supplementary 
rvices  and  to  establish  a  program  to 

ss  and  collect  a  fee  for  these 
rvices.  In  the  Fifth  RSO  we 
tablished  rules  permitting  ^ 
broadcasters  to  offer  feeable  ancillary  or 
s  upplementary  services  on  the  DTV 
!  pectrum.  As  directed  by  Congress,  in 
is  proceeding  we  adopt  a  program  for 
sessing  and  collecting  a  fee  for  the 
able  ancillary  or  supplementary  use 
the  DTV  spectrum. 
Summary  of  Significant  Issues  Raised 
Public  Comments  In  Response  to  the 
A:  No  comments  were  received 
ifically  in  response  to  the  IRFA 
ached  to  the  Notice  of  Proposed  Rule 
Making. 

scription  and  Estimate  of  the  Number 
Small  Entities  To  Which  Rules  Will 
iply  Definition  of  a  "Small  Business" 

58.  Under  the  RFA,  small  entities  may 
dude  small  organizations,  small 

sinesses,  and  small  governmental 
sdictions.  5  U.S.C.  601(6).  The  RFA, 
U.S.C.  601(3),  generally  defines  the 
rm  "small  business"  as  having  the 
a  meaning  as  the  term  "small 
ilisiness  concern"  under  the  Small 


Business  Act,  15  U.S.C.  632.  A  small 
business  concern  is  one  which:  (1)  is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  ("SBA").  Pursuant  to  4 
U.S.C.  601(3),  the  statutory  definition  of 
a  small  business  applies  "unless  an 
agency  after  consultation  with  the  Office 
of  Advocacy  of  the  SBA  and  after 
opportiuiity  for  public  comment, 
establishes  one  or  more  definitions  of 
such  term  which  are  appropriate  to  the 
activities  of  the  agency  and  publishes 
such  definition  (s)  in  the  Federal 
Register."  As  discussed  below,  the  SBA 
defines  a  television  broadcast  station 
that  has  no  more  than  $10.5  million  in 
annual  receipts  as  a  small  business. 

Issues  in  Applying  the  Definition  of  a 
"Small  Business" 

59.  The  estimates,  below,  reflect  the 
Commission's  best  judgments  based  on 
the  data  available  to  us.  An  element  of 
the  definition  of  "small  business"  is  that 
the  entity  not  be  dominant  in  its  field 

of  operation.  The  Commission  is  unable 
at  this  time  to  define  or  quantify  the 
criteria  that  would  estabUsh  whether  a 
specific  radio  or  television  station  is 
dominant  in  its  field  of  operation. 
Accordingly,  the  following  estimates  of 
small  businesses  to  which  the  new  rules 
will  apply  do  not  exclude  any  radio  or 
television  station  bom  the  definition  of 
a  small  business  on  this  basis  and  are 
therefore  overinclusive  to  that  extent. 
An  additional  element  of  the  definition 
of  "small  business"  is  that  the  entity 
must  be  independently  owned  and 
operated. 

60.  With  respect  to  applying  the 
revenue  cap,  the  SBA  has  defined 
"annual  receipts"  specifically  in  13  CFR 
121.104,  and  its  calculations  include  an 
averaging  process.  We  do  not  currently 
require  submission  of  financial  data 
from  licensees  that  we  could  use  in 
applying  the  SBA's  definition  of  a  small 
business.  Thus,  for  purposes  of 
estimating  the  number  of  small  entities 
to  which  the  rules  apply,  we  are  limited 
to  considering  the  revenue  data  that  are 
publicly  available,  and  the  revenue  data 
on  which  we  rely  may  not  correspond 
completely  with  the  SBA  definition  of 
annual  receipts. 

61.  Under  SBA  criteria  for 
determining  annual  receipts,  if  a 
concern  has  acquired  an  affiliate  or  been 
acquired  as  an  affiliate  during  the 
applicable  averaging  period  for 
determining  annual  receipts,  the  annual 
receipts  in  determining  size  status 
include  the  receipts  of  both  firms.  13 
CFR  121.104(d)(1).  The  SBA  defined 
affiliation  in  13  CFR  121.103.  In  this 


context,  the  SBA's  definition  of  affiUate 
is  analogous  to  our  attribution  rules. 
Generally,  under  the  SBA's  definition, 
concerns  are  affiliates  of  each  other 
when  one  concern  controls  or  has  the 
power  to  control  the  other,  or  a  third 
party  or  parties  controls  or  has  the 
power  to  control  both.  13  CFR 
121.103(a)(1).  The  SBA  considers  factors 
such  as  ownership,  management, 
previous  relationships  with  or  ties  to 
another  concern,  and  contractual 
relationships,  in  determining  whether 
affiliation  exists.  13  CFR  121.103(a)(2). 
Instead  of  making  an  independent 
determination  of  whether  television 
stations  were  affiUated  based  on  SBA's 
definitions,  we  relied  on  the  databases 
available  to  us  to  provide  us  with  that 
information. 

Estimates  Based  on  Census  Data 

62.  The  rules  adopted  in  this  Report 
and  Order  will  apply  to  commercial 
DTV  licensees,  llie  Small  Business 
Administration  defines  a  television 
broadcasting  station  that  has  no  more 
than  $10.5  million  in  annual  receipts  as 
a  small  business.  Television 
broadcastiiig  stations  consist  of 
estabUshments  primarily  engaged  in 
broadcasting  visual  programs  by 
television  to  the  public,  except  cable 
and  other  pay  television  services. 
Included  in  this  industry  aie 
commercial,  religious,  educational,  and 
other  television  stations.  Also  included 
are  establishments  primarily  engaged  in 
television  broadcasting  and  which 
produce  taped  television  program 
materials  are  classified  under  another 
SIC  number. 

63.  There  were  1,509  television 
stations  operating  in  the  nation  in  1992. 
That  number  has  remained  fairly 
constant  as  indicated  by  the 
approximately  1,583  operating 
television  broadcasting  stations  in  the 
nation  as  of  September  1998.  For  1992, 
the  (approximately  77%)  number  of 
television  stations  that  produced  less 
than  $10.0  million  in  revenue,  and  we 
estimate  that  was  approximately  1,155 
establishments.  Thus,  the  rules  adopted 
here  may  affect  approximately  1,583 
television  stations;  approximately  77%, 
or  1,219  of  those  stations  are  considered 
small  businesses.  These  estimates  may 
overstate  the  number  of  small  entities 
because  the  revenue  figures  on  which 
they  are  based  do  not  include  or 
aggregate  revenues  bom  non-television 
affiliated  companies. 

Description  of  Projected  Reporting. 
Recordkeeping,  and  Other  Compliance 
Requirements:  The  R&O  adopts 
modifications  to  existing  reporting  and 
recordkeeping  requirements.  The  fee 
program  established  here  will  require 
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licensees  annually  to  file  a  new 
reporting  form  to  be  issued  later. 
Licensees  will  be  required  to  report 
whether  they  provided  ancillary  or 
supplementary  services,  the  ancillary  or 
supplementary  services  provided,  the 
services  provided  which  are  subject  to 
a  fee,  gross  revenues  received  from  all 
feeable  ancillary  and  supplementary 
services,  and  the  amount  of  bitstream 
used  to  provide  ancillary  or 
supplementary  services.  Licensees 
providing  services  subject  to  a  fee  will 
additionally  be  required  annually  to  file 
FCC  Form  159  in  remittance  of  the  fee. 
So  that  the  Commission  may  audit 
licensees'  records  supporting  the 
calculation  of  the  fees  due,  each 
licensee  will  be  required  to  retain  such 
records  for  three  years  from  the  date  of 
remittance  of  fees. 

Steps  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered: 

64.  This  Report  and  Order  establishes 
a  program  for  assessing  and  collecting 
fees  for  the  ancillary  or  supplementary 
use  of  the  digital  television  spectrum.  In 
the  Notice  of  Proposed  Rule  Making,  a 
variety  of  alternatives  were  proposed 
and  we  additionally  sought  comment  on 
whether  any  of  the  proposed  approaches 
would  have  a  significant  economic 
impact  on  any  class  of  small  licensee  or 
permittee.  We  considered  all 
alternatives  presented  in  the  comments. 
The  rules  adopted  here  are  required  to 
implement  provisions  of  the  1996  Act. 
These  proposed  rules  and  policies  may 
affect  broadcast  television  licensees, 
some  of  which  are  small  businesses.  The 
Commission  believes  that  the  rules 
adopted  here  are  necessary  to  the 
recovery  of  a  portion  of  the  value  of  the 
public  spectrum  and  to  promote  the 
development  of  innovative  uses  of  the 
DTV  capacity. 

Federal  Rules  That  May  Duplicate, 
Overlap,  or  Conflict  With  the  Proposed 
Rules 

65.  Adopdon  of  this  Report  and  Order 
will  necessitate  the  revision  of  47  CFR 
73.624  to  add  a  new  §  73.624(g). 


Report  to  Congress: 

66.  The  Commission  will  send  a  copy 
of  the  RSO,  including  this  FRFA,  in  a 
report  to  be  sent  to  Congress  pursuant 
to  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  see  5 
U.S.C.  801(a)(1)(A).  In  addiUon,  the 
Commission  will  send  a  copy  of  the 
R&O.  including  FRFA,  to  die  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration.  A  copy  of  the 
RSO  and  FRFA  (or  summaries  thereof) 


will  also  be  published  in  the  Federal 
Register.  See  5  U.S.C.  604(b). 

List  of  Subjects  in  47  CFR  Part  73 

Television,  television  broadcasting. 
Federal  Communications  Commission. 
M  agalie  Roman  Salas, 

Secretary. 

Rule  Changes 

Part  73  of  Title  47  of  die  Code  of 
Federal  Regulations  is  amended  to  read 
as  follows: 

PART  73— [AMENDED! 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows:  47  U.S.C. 
154, 303,  334,  336 

2.  Section  73.624  is  revised  by  adding 
a  new  paragraph  (g)  to  read  as  follows: 

§  73.624    Digital  Television  Broadcast 
Stations 

*        *        »        *        • 

(g)  Commercial  DTV  licensees  must 
annually  remit  a  fee  of  five  percent  of 
the  gross  revenues  derived  from  all 
ancillary  or  supplementary  services,  as 
defined  by  paragraph  (b)  hereof,  which 
are  feeable,  as  defined  in  paragraphs  (i) 
through  (ii)  hereof. 

(l)(i)  All  ancillary  or  supplementary 
services  for  which  payment  of  a 
subscription  fee  or  charge  is  required  in 
order  to  receive  the  service  are  feeable. 
The  fee  required  by  this  provision  shall 
be  imposed  on  any  and  all  revenues 
from  such  services,  including  revenues 
derived  fitjm  subscription  fees  and  from 
any  commercial  advertisements 
transmitted  on  the  service. 

(ii)  Any  ancillary  or  supplementary 
service  for  which  no  payment  is 
required  from  consumers  in  order  to 
receive  the  service  is  feeable  if  the  DTV 
licensee  directly  or  indirectly  receives 
compensation  from  a  third  party  in 
return  for  the  transmission  of  material 
provided  by  that  third  party  (other  than 
commercial  advertisements  used  to 
support  broadcasting  for  which  a 
subscription  fee  is  not  required).  The  fee 
required  by  this  provision  shall  be 
imposed  on  any  and  all  revenues  from 
such  services,  other  than  revenues 
received  from  a  third  party  in  return  for 
the  transmission  of  commercial 
advertisements  used  to  support 
broadcasting  for  which  a  subscription 
fee  is  not  required. 

(2)  Payment  of  fees,  (i)  Each  December 
1,  all  commercial  DTV  licensees  will 
electronically  report  whether  they 
provided  ancillary  or  supplementary 
services  in  the  twelve-month  period 
ending  on  the  preceding  September  30. 
Licensees  will  further  report,  for  the 
applicable  period:  (A)  a  brief 


description  of  Uie  services  provided;  (B) 
which  services  were  feeable  ancillary  or 
supplementary  services;  (C)  whether 
any  ancillary  or  supplementary  services 
provided  were  not  subject  to  a  fee;  (D) 
gross  revenues  received  from  all  feeable 
ancillary  and  supplementary  services 
provided  during  the  applicable  period; 
and  (E)  the  amount  of  bitstream  used  to 
provide  ancillary  or  supplementary 
services  during  the  applicable  period. 
Licensees  will  certify  under  penalty  of 
perjury  the  accuracy  of  the  information 
reported.  Failure  to  file  regardless  of 
revenues  from  ancillary  or 
supplementary  services  or  provision  of 
such  services  may  result  in  appropriate 
sanctions. 

(ii)  If  a  commercial  DTV  licensee  has 
provided  feeable  ancillary  or 
supplementary  services  at  any  point 
during  a  twelve-month  period  ending  on 
September  30,  the  licensee  must 
additionally  file  the  FCC's  standard 
remittance  form  (Form  159)  on  the 
subsequent  December  1.  Licensees  will 
certify  the  amount  of  gross  revenues 
received  from  feeable  ancillary  or 
supplementary  services  for  the 
applicable  twelve-month  period  and 
will  remit  the  payment  of  the  required 
fee. 

(iii)  The  Commission  reserves  the 
right  to  audit  each  licensee's  records 
which  support  the  calculation  of  the 
amount  specified  on  line  23A  of  Form 
159.  Each  licensee,  therefore,  is  required 
to  retain  such  records  for  three  years 
from  the  date  of  remittance  of  fees. 

(PR  Doc.  98-33065  Filed  12-15-98;  8:45  am] 
BILUNG  CODE  S712-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

48  CFR  Parts  801, 803, 805,  806.  808. 
814,  817,  819, 822, 825,  828.  831.  832. 
833.  836.  837.  842,  846,  847, 849,  852. 
853. 870.  and  871 

RIN  290a-A  J29 

VA  Acquisition  Regulation:  Title  and 
Reference  Updates 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 


SUMMARY:  This  document  amends  the 
Department  of  Veterans  Affairs 
Acquisition  Regulation  (VAAR):  to 
update  office  names  and  job  titles  due 
to  administrative  changes  within  the 
Department;  correct  references  and 
typographical  errors;  delete  obsolete 
material;  delete  material  which 
duplicates  material  in  the  Federal 
Acquisition  Regulation  (FAR);  and  to 
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It!  I  ise  and  update  section  numbers  and 
til  Qes  to  correspond  with  the  FAR. 
DAtES:  Effective  Date:  December  16, 
10^8. 

FOU  FURTHER  INFORMATION  CONTACT:  Don 
Kaiiher,  Acquisition  Policy  Team  (95 A), 
Office  of  Acquisition  and  Materiel 
Management,  Department  of  Veterans 
Aj^airs,  810  Vermont  Ave.,  NW, 
Washington  DC  20420,  (202)  273-8819. 
Sili>PLEMENTARY  INFORMATION:  This  rule 
c^^isists  of  nonsubstantive  changes  and, 
therefore,  is  not  subject  to  the  notice 
and  comment  and  effective  date 
provisions  of  5  U.S.C.  553.  Also,  this 
final  rule  is  not  a  significant  revision  as 
defined  in  FAR  1.501-1. 

The  Secretary  hereby  certifies  that 
tnls  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
mimber  of  small  entities  as  they  are 
djetfined  in  the  Regulatory  Flexibility  Act 
(Rf  A),  5  U.S.C.  601-612,  since  it  does 
niot  contain  any  substantive  provisions. 
This  rule  would  not  cause  a  significant 
effect  on  any  entities.  Therefore, 
piirsuant  to  5  U.S.C.  605(b),  this  rule  is 
e^mpt  fi-om  the  initial  and  final 
regulatory  flexibility  analysis 
reouirements  of  §§  603  and  604. 

list  of  Subjects 

<  1 1  CFR  Parts  801,  833,  836  and.852 

Government  prociuement.  Reporting 
e  I  d  recordkeeping  requirements. 

A  i  I  CFR  Part  803 

Antitrust,  Conflict  of  interests, 
( \  wemment  procurement. 

'.  i  I  CFR  Parts  805,  806,  814,  817,  832, 
i .  \7,  846,  849,  and  853 

Government  procurement. 
'it  CFR  Part  808 

Government  prociuement,  Utilities. 
'M  CFR  Part  819 

Administrative  practice  and 

Hocedure,  Government  procurement, 
iporting  and  recordkeeping 
1 1  quirements,  Small  businesses, 
^ '  Bterans. 

.  1^  CFR  Part  822 

Government  procurement.  Labor. 

■  \0  CFR  Part  825 

Foreign  currencies,  Foreign  trade, 
Government  procurement. 

flp  CFR  Part  828 

Government  procurement,  hisurance, 
;  >brety  bonds. 

Vp  CFR  Parts  831  and  842 

Accounting,  Government 
Av)curement. 


48  CFR  Part  847 

Government  procurement, 
Transportation. 

48  CFR  Part  870 

Asbestos,  Frozen  foods.  Government 
procurement.  Telecommunications. 

48  CFR  Part  871 

Government  procurement,  Loan 
programs-social  programs.  Loan 
programs-veterans.  Reporting  and 
recordkeeping  requirements.  Vocational 
rehabilitation. 

Approved:  December  4, 1998. 
Togo  D.  West,  Jr., 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  48  CFR  Chapter  8  is  amended 
as  follows: 

PART  801— VETERANS  AFFAIRS 
ACQUISITION  REGULATIONS  SYSTEM 

1.  The  authority  citation  for  part  801 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  501  and  40  U.S.C. 
486(c). 

801.000    [Amended] 

2.  Section  801.000  is  amended  by 
removing  "Regulations"  both  times  it 
appears  aud  adding,  in  its  place, 
"Regulation". 

801.101  [Amended] 

3.  In  801.101  paragraph  (a)  is 
amended  by  removing  "Veterans  Affairs 
Acquisition  Regulations"  and  adding,  in 
its  place,  "Veterans  Affairs  Acquisition 
Regulation". 

801.103  [Redesignated  as  801.104] 

4.  Section  801.103  is  redesignated  as 
801.104;  and  newly  redesignated 

801.104  is  amended  by  removing 
"5021"  in  paragraph  (a)  and  adding,  in 
it  place,  "8121". 

801.102  [Redesignated  as  801.103] 

5.  Section  801.102  is  redesignated  as 
801.103;  and  newly  redesignated 

801.103  is  amended  by  removing  "210" 
and  by  adding,  in  its  place.  "501". 

801.301-70   [Amended] 

6.  In  801.301-70.  paragraph  (b)(2)  is 
amended  by  removing  "(93)"  and 
adding,  in  its  place.  "(95)". 

801.303    [Amended] 

7.  The  heading  for  801.303  is  reprised 
to  read  as  follows:  801.303  Publication 
and  codification. 

8.  The  heading  for  subpart  801.6  ii 
revised  to  read  as  follows: 


Subpart  801.6— Career  Development 
Contracting  Activity,  and 
Responsibilities 

801.602-^    [Amended] 

9.  In  801.602-3,  paragraph  (a)(2)  is 
amended  by  removing  "supplies,  and 
services"  and  adding,  in  its  place, 
"supplies,  services,";  and  paragraph 
(b)(2)  is  amended  by  removing  "Office 
of  General  Counsel"  and  adding,  in  its 
place.  "Office  of  the  General  Counsel". 

801.603-71    [Amended] 

10.  In  801.603-71,  paragraph  (b)  is 
amended  by  removing  "Chief,  Central 
Office  Library  Division,"  and  adding,  in 
its  place.  "Director,  Library  Services, 
VA  Central  Office."  and  paragraphs  (c). 
(d),  and  (e)  are  removed. 

801.670-1    [Amended] 

11.  Section  801.670-1  is  amended  by 
removing  "Service,  at  a  Department  of 
Veterans  Affairs  medical  center,  or  the 
person  acting  in  that  capacity,"  and 
adding,  in  its  place,  "Service  (MAS),  or 
the  person  designated  by  the  medical 
center  director  to  perform  MAS 
functions,  at  a  Department  of  Veterans 
Affairs  medical  center,". 

801.670-2    [Amended] 

12.  Section  801.670-2  is  amended  by 
removing  paragraph  (a)(1);  and  by 
redesignating  paragraphs  (a)(2)  and 
(a)(3)  as  paragraphs  (a)(1)  and  (a)(2), 
respectively. 

801.670-3    [Amended] 

13.  In  801.670-3.  paragraph  (a)  is 
amended  by  removing  "Service."  and 
adding,  in  its  place,  "Service  (MAS),  or 
the  person  designated  by  the  medical 
center  director  to  perform  MAS 
functions,". 

801.670-4    [Amended] 

14.  In  801.670-4,  paragraph  (a)(1)  is 
amended  by  removing  "Chief, 
Acquisition  Division,  Monument 
Service"  and  adding,  in  its  place, 
"Chief,  Centralized  Contracting 
Division,  Office  of  Operations  Support"; 
paragraph  (a)(2)  is  amended  by 
removing  "Chief.  Transportation 
Section,  Monument  Service,  and  Freight 
Rate  Specialist"  and  adding,  in  its  place. 
"Freight  Rate  Specialist,  Office  of 
Operations  Support";  paragraph  (b)(1)  is 
amended  by  removing  "Deputy 
Director"  and  adding,  in  its  place, 
"Director,  Office  of  Field  Operations"; 
paragraph  (b)(2)  is  amended  by 
removing  "and  Deputy  Director";  and 
paragraph  (c)  is  amended  by  removing 
"Voucher,  (FAR  13.505-3)"  and  adding, 
in  its  place,  "Voucher  (FAR  13.306)". 
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801.870-6    [Amended] 

15.  In  801.670-5,  paragraph  (a)(3)  is 
amended  by  removing  "Chief  Medical 
Director"  and  adding,  in  its  place, 
"Under  Secretary  for  Health";  paragraph 
(a)(4)  is  amended  by  removing  "Chief 
Benefits  Director"  and  adding,  in  its 
place.  "Under  Secretary  for  Benefits"; 
paragraph  (a)(5)  is  amended  by 
removing  "Chief  Memorial  Affairs 
Director"  and  adding,  in  its  place. 
"Under  Secretary  for  Memorial  Affairs"; 
paragraph  (a)(6)  is  amended  by 
removing  "Deputy  Assistant  Director" 
and  adding,  in  its  place.  "Deputy 
Assistant  Secretar'y";  paragraph  (a)(8)  is 
amended  by  removing  "4122"  and 
adding,  in  its  place,  "7471";  paragraph 
(a)(9)  is  amended  by  removing 
"Assistant  Chief  Medical  Director  for 
Research  and  Development"  and 
adding,  in  its  place.  "Chief  Research 
and  Development  Officer";  and 
paragraph  (b)  is  amended  by  removing 
"execute  the  same  duties  and 
responsibilities"  and  adding,  in  its 
place,  "execute  letters  of  agreement" 
and  by  removing  "Review  Division"  and 
adding,  in  its  place,  "Administration 
Team". 

801.680    [Amended] 

16.  In  801.680.  paragraph  (c)  is 
amended  by  removing  "Supply  Service" 
and  adding,  in  its  place.  "Acquisition 
and  Materiel  Management  Service  or  the 
local  purchase  and  contract  activity"; 
and  paragraph  (d)  is  amended  by 
removing  "Regulations"  and  adding,  in 
its  place.  "Regulation". 

801.690-3    [Amended] 

17.  In  801.690-3,  paragraph  (c) 
introductory  text  is  amended  by 
removing  "Deputy  Director"  and 
adding,  in  its  place.  "Associate  Deputy 
Assistant  Secretary  for  Acquisitions"; 
paragraph  (c)(1)  is  amended  by 
removing  "Director  for  Administration 
(VHS&RA)"  and  adding,  in  its  place. 
"Chief  Administrative  Officer  (VHA)"; 
and  paragraph  (c)(2)  is  amended  by 
removing  "Deputy  Director.  Office  of 
Facihties"  and  adding,  in  its  place, 
"Deputy  Facilities  Management 
Officer". 

18.  In  801.690-4.  paragraph  (c)(l)(i)  is 
amended  by  removing  "on  the  job  in 
formalized"  and  adding,  in  its  place  "on 
the  job  or  in  formalized";  and  paragraph 
(c)(3)(ii)  is  revised  to  read  as  follows: 

801.690-4    Selection. 

***** 

(c)  *  *  * 

(3)*  *  * 

(ii)  Experience.  Three  years  of 
progressive  assignments  in  an 
acquisition  related  field  within  the  last 


five  years  and  demonstrated  broad 
technical  ability  related  to  acqiusition. 

***** 

801.690-6    [Amended] 

19.  In  801.690-6.  paragraph  (b)  is 
amended  by  removing  "Personnel 
Office"  and  adding,  in  its  place, 
"Human  Resources  Service". 

PART  803— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

20.  The  authority  citation  for  part  803 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  501  and  40  U.S.C. 
486(c). 

803.101-3    [Amended] 

21.  hi  803.101-3.  paragraph  (b)  is 
amended  by  removing  "subpart  D"  and 
adding,  in  its  place,  "subpart  B". 

803.409    [Redesignated  as  803.405] 

22.  Section  803.409  is  redesignated  as 
803.405. 

803.7000    [Amended] 

23.  The  introductory  text  of  803.7000 
is  amended  by  removing  "It  is  the"  and 
adding,  in  its  place,  "It  is";  and  by 
adding  an  apostrophe  onto  the  word 
"Affairs". 

PART  805— PUBLICIZING  CONTRACT 
ACTIONS 

24.  The  authority  citation  for  part  805 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  501  and  40  U.S.C. 
486(c}. 

805.205    [Amended] 

25.  Section  805.205  is  amended  by 
removing  "To  facilitate  the  use  of  the 
alternative  procedure  in  FAR 
5.205(c)(2),  contracting"  and  adding,  in 
its  place,  "Contracting". 

PART  806— COMPETITION 
REQUIREMENTS 

26.  The  authority  citation  for  part  806 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  501  and  40  U.S.C 
486(c). 

806.302-3    [Amended] 

27.  SecUon  806.302-3  is  amended  by 
removing  "4101.  will  be  negotiated 
under  the  authority  of  41  U.S.C. 
253(c)(5).  regardless  of  the  dollar 
amount."  and  adding,  in  its  place. 
"7303  will  be  negotiated  imder  the 
authority  of  41  U.S.C.  253(c)(5). 
regardless  of  the  dollar  amount).". 

28.  In  806.302-5.  paragraph  (a)  is 
amended  by  removing  "4117"  and 
adding,  in  its  place.  ""7409";  and  by 
removing  "4101"  and  adding,  in  its 


place,  "7302";  paragraph  (b)  is  amended 
by  removing  "5053"  and  adding,  in  its 
place.  "8153";  paragraph  (c) 
introductory  text  is  amended  by 
removing  "small  purchase  limitation" 
and  adding,  in  its  place,  "simplified 
acquisition  threshold";  paragraph  (c)(1) 
is  amended  by  removing  "5023"  and 
adding,  in  its  place,  "8123";  paragraph 
(c)(2)  is  amended  by  removing  "4202" 
and  adding,  in  its  place.  "7802"; 
paragraph  (c)(4)  is  amended  by 
removing  "5022(c)"  and  adding,  in  its 
place.  "8122(c)";  paragraph  (c)(5)  is 
amended  by  removing  "213"  and 
adding,  in  its  place,  "513";  paragraph 
(c)(6)  is  amended  by  removing  "620" 
and  adding,  in  its  place.  "1720";  and 
paragraph  (c)(3)  is  revised  to  read  as 
follows: 

806.302-5    Authorized  or  required  by 
statute 


(c)  *  *  * 

(3)  Contracts  or  leases  for  the 
operation  of  parking  facilities 
established  under  the  authority  of  38 
U.S.C.  8109(b).  provided  that  the 
establishment,  operation,  and 
maintenance  of  such  faciUties  have  been 
authorized  by  the  Secretary  or  designee. 
38  U.S.C.  8109(f). 


806.304    [Amended] 

29.  In  806.304,  paragraph  (a)(l)(i)  is 
amended  by  removing  "Veterans  Health 
Services  and  Research  Administration 
(VHS&RA)  medical  centers"  and  adding, 
in  its  place,  "Veterans  Health 
Administration  (VHA)  medical 
facilities";  and  paragraph  (a)(2)(i)  is 
amended  by  removing  "VHS&RA 
medical  centers"  and  adding,  in  its 
place.  "VHA  medical  facilities". 

806.501    [Amended] 

30.  In  806.501,  paragraph  (b)  is 
amended  by  removing  "Director,  VA 
Marketing  Center"  and  adding,  in  its 
place,  "Executive  Director  and  Chief  ' 
Operating  Officer,  VA  National 
Acquisition  Center". 

31.  Section  806.570  introductory  text 
is  amended  by  removing  "an  initial 
Competition  Plan  for  their  respective 
activities  by  August  15. 1985.  The  plan 
should  be  formally  incorporated"  and 
adding,  in  its  place,  "a  Competition 
Plan  and  incorporate  the  Plan";  and  the 
section  heading  is  revised  to  read  as 
follows: 
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8061570    Planning  requirements. 

PAtrr  80&-REQUIRED  SOURCES  OF 
SUf*PUES  AND  SERVICES 

32.  The  authority  citation  for  part  808 
CO  [Itinues  to  read  as  follows: 

luthority:  38  U.S.C.  501  and  40  U.S.C. 
48H[c). 

SOPI-OOI    [Amended] 

;^3.  In  808.001,  paragraph  (a)(4)  is 
ai^iiended  by  removing  "from  the  Blind 
an4  Other  Severely  Handicapped"  and 
adding,  in  its  place,  "From  People  Who 
Are  Blind  or  Severely  Disabled". 

8d^.401    [Amended] 

^4.  Section  808.401  is  amended  by 
re|r|ioving  "Director,  VA  Marketing 
Center"  and  adding,  in  its  place, 

Ejcecutive  Director  and  Chief  Operating 
Of^cer,  VA  National  Acquisition 
iter"  and  by  removing  "Director 
les"  and  adding,  in  its  place, 
Kecutive  Director  and  Chief  Operating 
icer  issues". 

1,404-1    [Amended] 

>5.  Section  808.404-1  is  amended  by 
loving  "Director,  VA  Marketing 
iter"  each  time  it  appears  in 

pat-agraphs  (a)  and  (b)  and  adding,  in  its 
^ce,  "Executive  Director  and  Chief 
erating  Officer,  VA  National 
quisition  Center";  and  paragraph 

(l|j(l)  is  amended  by  removing  "subject 
e  requirements  set  forth  in  FAR 
04-l(e)". 

8i)6.404-3    [Amended] 

36.  Section  808.404-3  is  amended  by 
/  noving  "Director,  VA  Marketing 

danter"  and  adding,  in  its  place, 
"JBxecutive  Director  and  Chief  Operating 
C  I  ficer,  VA  National  Acquisition 
C  inter". 

F  i  IRT  814— SEALED  BIDDING 

37.  The  authority  citation  for  part  814 
c :  ntinues  to  read  as  follows: 

\uthority:  38  U.S.C.  501  and  40  U.S.Q 
43  5(c). 

814.201    [Amended] 

38.  In  814.201,  paragraph  (a)  is 
a  r  lended  by  removing  "marketing 
c  i  vision"  and  adding,  in  its  place, 

'  1  lational  Acquisition  Center  division". 

CI 4.304-4    [Amended] 

39.  Section  814.304-4  is  amended  by 
r  3  moving  "at  VA"  and  adding,  in  its 

I ;  ace,  "at  the  VA". 

CI 4.403    [Amended] 

40.  Section  814.403  is  amended  by 

I !  moving  "SF  1419"  and  adding,  in  its 
]  1  ace.  "OF  1419". 
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814.404-1    [Amended] 

41.  In  814.404-1,  paragraph  (b)  is 
amended  by  removing  "prepared  as 
prescribed  in  Subpart  801.7". 

814.404-70   [Amended] 

42.  Section  814.404-70  is  amended  by 
removing  "Acquisition  Review 
Division"  and  adding,  in  its  place, 
"Acquisition  Administration  Team". 

814.407  [Redesignated  as  814.408] 

43.  Section  814.407  is  redesignated  as 
814.408. 

814.408  [Redesignated  as  814.409] 

44.  Section  814.408  is  redesignated  as 
814.409. 

814.407-70    [Redesignated  as  81 4.408-70] 

45.  Section  814.407-70  is 
redesignated  as  814.408-70. 

814.407-71    [Redesignated  as  814.408-71] 

46.  Section  814.407-71  is 
redesignated  as  814.408-71. 

814.406    [Redesignated  as  814.407] 

47.  Section  814.406  is  redesignated  as 
814.407. 

814.406-3    [Amended] 

48.  Section  814.406-3  is  redesignated 
as  814.407-3;  paragraph  (a)  is  amended 
by  removing  "14.406-3(e)"  and  adding, 
in  its  place,  "14.407-3(e)";  by  removing 
"14.406-3(a)"  and  adding,  in  its  place, 
"14.4C7-3(a)";  and  by  removing 
"redelegation  to"  and  adding,  in  its 
place,  "redelegation,  to";  paragraph  (b) 
is  amended  by  removing  "14.406-3" 
and  adding,  in  its  place,  "14.407-3"  and 
by  removing  "Acquisition  Review 
Division"  and  adding,  in  its  place, 
"Acquisition  Administration  Team,"; 
and  paragraph  (c)  is  amended  by 
removing  "Acquisition  Review 
Division"  and  adding,  in  its  place, 
"Acquisition  Administration  Team". 

814.406-4    [Amended] 

49.  Section  814.406-4  is  redesignated 
as  814.407-4;  paragraph  (a)  is  amended 
by  removing  "14.406-4(a)"  and  adding, 
in  its  place,  "14.407-4(a)"  and  by 
removing  "Acquisition  Review 
Division"  and  adding,  in  its  place, 
"Acquisition  Administration  Team"; 
paragraph  (b)  is  amended  by  removing 
"14.406-4"  and  adding,  in  its  place, 
"14.407-4",  by  removing  "Acquisition 
Review  Division  for"  and  adding,  in  its 
place,  "Acquisition  Administration 
Team,  for",  and  by  removing 
"Acquisition  Review  Division.  The 
final"  and  adding,  in  its  place, 
"Acquisition  Administration  Team.  The 
final";  and  paragraph  (c)  is  amended  by 
removing  "Acquisition  Review 
Division"  and  adding,  in  its  place, 


"Acquisition  Administration  Team," 
and  by  removing  "14.406-4"  and 
adding,  in  its  place,  "14.407-4". 

PART  817-SPECIAL  CONTACTING 
METHODS 

50.  The  authority  citation  for  part  817 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  501  and  40  U.S.C. 
486(c). 

817.102    [Redesignated  as  817.105] 

51.  Section  817.102  is  redesignated  as 
817.105. 

52.  Section  817.102-1  is  redesignated 
as  817.105-1;  paragraph  (b)(2)  is 
amended  by  removing  "Assistant 
Secretary"  and  adding,  in  its  place, 
"Deputy  Assistant  Secretary";  and 
paragraph  (c)  is  amended  by  removing 
"FAR  17.103-1  and  VAAR  817.103-1" 
and  adding,  in  its  place,  "FAR  17.106- 


PART  819— SMALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

53.  The  authority  citation  for  part  819 
is  revised  to  read  as  follows: 

Authority:  38  U.S.C.  501  and  40  U.S.C 
486(c). 

819.201    [Amended] 

54.  hi  819.201.  paragraph  (a)  is 
amended  by  removing  "(005SB)"  and 
adding,  in  its  place,  "(OOSB)";  paragraph 
(b)  is  amended  by  removing  "Deputy 
Assistant  Secretary  for  Facilities"  and 
adding,  in  its  place,  "Chief  Facilities 
Management  Officer";  and  paragraph  (d) 
is  amended  by  removing  "Chief  Benefits 
Director;  Deputy  Assistant  Secretary  for 
Facilities;  Deputy  Assistant  Secretary 
for  Administration;  Director, 
Acquisitions  Operations  Service; 
Director,  VA  Marketing  Center;"  and 
adding,  in  its  place,  "Under  Secretary 
for  Benefits;  ciiief  Facilities 
Management  Officer;  Deputy  Assistant 
Secretary  for  Administration;  Director, 
Acquisition  Operations  and  Analysis 
Service;  Executive  Director  and  Chief 
Operating  Officer,  VA  National 
Acquisition  Center;". 

819.202-6    [Amended] 

55.  In  819.202-5,  paragraph  (c) 
introductory  text  is  amended  by 
removing  "(c)(9)"  and  adding,  in  its 
place,  "(c)(8)",  by  removing  "VA 
Marketing  Center  and  the  Office  of 
Facilities"  and  adding,  in  its  place,  "VA 
National  Acquisition  Center  and  the 
Office  of  Facilities  Management",  and 
by  removing  "(c)(12)"  and  adding,  in  its 
place,  "(c)(ll)";  paragraph  (c)(6)  is 
removed;  paragraphs  (c)(7)  through 
(c)(12)  are  redesignated  as  paragraphs 
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(c)(6)  through  (c){ll).  respectively; 
paragraph  (g)  is  amended  by  removing 
"(c)(9)"  and  adding,  in  its  place, 
"(c)(8)";  and  paragraph  (h)  is  amended 
by  removing  "Office  of  Facilities"  and 
adding,  in  its  place,  "Office  of  Facilities 
Management",  and  by  removing  "VA 
Marketing  Center"  and  adding,  in  its 
place,  "VA  National  Acquisition 
Center". 

819.202-70    [Amended] 

56.  In  819.202-70,  the  section 
introductory  text  is  amended  by 
removing  "and  Labor  Surplus  Area 
(LSA)  programs"  and  adding,  in  its 
place,  "program";  paragraph  (a)  is 
amended  by  removing  "Vietnam  era  and 
disabled  veteran-owned,  and  LSA 
concerns"  and  adding,  in  its  place,  "and 
Vietnam  era  and  disabled  veteran- 
owned  concerns";  paragraph  (c)  is 
amended  by  removing  "and  LSA  set- 
asides";  paragraph  (j)  is  amended  by 
removing  "and  LSA";  and  paragraph  (k) 

\^-  is  amended  by  removing  "labor  surplus 

area  set-asides,". 

819.502-2    [Amended] 

57.  Section  819.502-2  is  amended  by 
removing  paragraph  (b);  and  by 
redesignating  paragraphs  (c)  and  (d)  as 
paragraphs  (b)  and  (c),  respectively. 

58.  Section  819.502-3  is  revised  to 
read  as  follows: 

819.502-3    Partial  set-asides. 

When,  in  accordance  with  the 
provisions  of  FAR  19.502-3,  it  is 
determined  that  a  particular 
procurement  will  be  partially  set  aside 
for  exclusive  small  business 
participation,  the  solicitation  for  bids 
shall  state  the  appropriate  product  or 
service  classification  and  appropriate 
size  standard  and  the  following 
statement  shall  be  placed  on  the  face 
page: 

Notice  of  partial  small  business  set- 
aside,  page ,  applies  to  Item 

through  Item in 

this  solicitation. 

819.602-0    [Amended] 

59.  In  819.602-3,  paragraphs  (a),  (b) 
and  (c)  are  amended  by  removing 
"(93B)"  each  time  it  appears  and 
adding,  in  its  place,  "(95B)";  and 
paragraph  (d)  is  amended  by  removing 
"Office  of  Facilities"  and  adding,  in  its 
place,  "Office  of  Facilities 
Management". 

819.801    [Amended] 

60.  Section  819.801  is  redesignated  as 
819.800;  paragraph  (b)  is  amended  by 
removing  "(005SB)"  and  adding,  in  its 
place,  "(OOSB)";  and  paragraph  (d)  is 
amended  by  removing  "15.804-2"  and 
adding,  in  its  place,  "15.403-4". 


61.  Section  819.804  is  amended  by 
removing  "19.804(b)"  and  adding,  in  its 
place,  "19.804-2";  and  by  revising  the 
section  heading  to  read  as  follows: 

819.804    Evaluation,  offering,  and 
acceptance. 

62.  Section  819.806-2  is  redesignated 
819.807;  paragraph  (b)  is  amended  by 
removing  "19.806-2(a)"  and  adding,  in 
its  place,  "19.807";  and  the  section 
heading  is  revised  to  read  as  follows: 

81 9.807    Estimating  fair  maricet  price. 

63.  Section  819.806-3  is  redesignated 
as  819.806;  and  the  section  heading  is 
amended  to  read  as  follows: 

819.806    Pricing  the  8(a)  contract 

819.807-70    [Amended] 

64.  Section  819.807-70  is  amended  by 
removing  "Office  of  Facilities"  and 
adding,  in  its  place,  "Office  of  Facilities 
Management";  by  removing  "the 
Veterans  Health  Services  and  Research 
Administration"  and  adding,  in  its 
place,  "VHA  medical  facilities";  and  by 
removing  "(005SB)"  each  time  it 
appears  and  adding,  in  its  place, 
"(OOSB)";  and  the  section  heading  for 
819.807-70  is  revised  to  read  as  follows: 

81 9.807-70    Commitments  of  Office  of 
Facilities  Management  funded  projects  for 
the  8<a)  program. 

819.7004    [Amended] 

65.  Section  819.7004  is  amended  by 
removing  "and  Labor  Surplus  Area  set- 
asides". 

PART  822— APPLICATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 

66.  The  authority  citation  for  part  822 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  501  and  40  U.S.C. 
486(c). 

822.478    [Amended] 

67.  Section  822.478  is  amended  in 
paragraphs  (a)  and  (b)  by  removing 
"Office  of  Facilities"  each  time  it 
appears  and  adding,  in  its  place,  "Office 
of  Facilities  Management";  and  in 
paragraphs  (b)  and  (c)  by  removing 
"Deputy  Assistant  Secretary  for 
Facilities"  each  time  it  appears  and 
adding,  in  its  place,  "Chief  Facilities 
Management  Officer". 

PART  825— FOREIGN  ACQUISITION 

68.  The  authority  citation  for  part  825 
is  revised  to  read  as  follows: 

Authority:  38  U.S.C.  501  and  40  U.S.C 
486(cj. 


825.102-70    [Amended] 

69.  Section  825.102-70  is  amended  by 
removing  "(93)"  in  paragraphs  (b)  and 
(c)  and  adding,  in  its  place.  "(95)". 

825.105    [Amended] 

70.  Section  825.105  is  amended  by 
removing  "(93)"  and  adding,  in  its 
place,  "(95)". 

825.202-70    [Amended] 

71.  Section  825.202-70  is  amended  by 
removing  "(93)"  in  paragraphs  (b)  and 
(c)  and  adding,  in  its  place,  "(95)";  and 
in  paragraph  (c)  by  removing  "Deputy 
Assistant  Secretary  for  Facilities  (08)" 
and  adding,  in  its  place,  "Chief 
Facilities  Management  Officer,  Office  of 
Facilities  Management,". 

825.203    [Amended] 

72.  Section  825.203  is  amended  by 
removing  "(93)"  and  adding,  in  its 
place,  "(95)";  and  by  removing  "Deputy 
Assistant  Secretary  for  Facilities"  and 
adding,  in  its  place,  "Chief  Facilities 
Management  Officer,  Office  of  Facilities 
Management,". 

825.302-70    [Amended] 

73.  Section  825.302-70  is  amended  by 
removing  "(93)"  and  adding,  in  its 
place,  "(95)". 

825.701    [Removed] 

74.  Section  825.701  is  removed. 

825.703    [Amended] 

75.  Section  825.703  is  amended  by 
removing  "(93)"  and  adding,  in  its 
place,  "(95)". 

825.870    [Amended] 

76.  Section  825.870  is  amended  by 
removing  "Director,  VA  Marketing 
Center"  and  adding,  in  its  place, 
"Executive  Director  and  Chief  Operating 
Officer,  VA  National  Acquisition 
Center". 

825.902    [Redesignated  as  825.901] 

77.  Section  825.902  is  redesignated  as 
825.901;  the  text  is  designated  as 
paragraph  (a);  paragraph  (a)  is  amended 
by  removing  "'Examination  of  Records 
Clause"  should  be  omitted  after  all 
reasonable  efforts  to  include  the  clause 
have  failed,  and  providing  that 
omission"  and  adding,  in  its  place, 
"'Audit  and  Records— Negotiation" 
clause  with  Alternate  III  should  be  used 
after  all  efforts  to  include  the  basic 
clause  have  failed,  and  provided  that 
use  of  Alternate  III";  by  removing 
"25.903"  and  adding,  in  its  place, 
"25.901";  by  removing  "(93)"  and 
adding,  in  its  place,  "(95)";  by  removing 
"25.903(a)(1)."  and  adding,  in  its  place, 
"25.901(c)(1).":  by  removing  "or  submit 
the  report  required  by  FAR  25.903(b)"; 


anc 
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iie  section  heading  is  revised  and 
par  I  ^aph  (b)  is  added,  to  read  as 
follows: 


82SW)1 


Omission  of  audit  clause. 


,  J  All  determinations  to  omit  the 
"Aiidit  and  Records — Negotiation" 
claii$e  will  be  supported  by  a 
det^bnination  and  findings  prepared  by 
thei  Contracting  officer  containing  the 
information  set  forth  in  FAR  25.901(d). 
Theicompleted  determination  and 
findings  will  be  made  a  part  of  the 
contract  file.  One  copy  of  the 
determination  arid  findings  will  be 
forwarded  to  the  Deputy  Assistant 
Secretary  for  Acquisition  and  Materiel 
Management  (95). 

825.^    [Removed] 

7$.  Section  825.904  is  removed. 

PART  828— BONDS  AND  INSURANCE 

79.  The  authority  citation  for  part  828 
coik^inues  to  read  as  follows: 

A«thority:  38  U.S.C.  501  and  40  U.S.C. 
48a(c). 

828.106-6    [Amended] 

80.  Section  828.106-6  is  amended  by 
removing  "Office  of  Facilities"  each 
tirne  it  appears  and  adding,  in  its  place, 

JBce  of  Facilities  Management". 

1.7100    [Amended] 

i  I.  In  828.7100.  paragraph  (a)  is 
n^nded  by  removing  "4101"  and 
adt^ng,  in  its  place,  "7317"  and 
pai'igraph  (c)  is  amended  by  removing 
"4tl|01(c)(3)(A)"  and  adding,  in  its  place, 


IJTIOI    [Amended] 

In  828.7101  paragraph  (b)  is 
anf^nded  by  removing  "(93)"  and 
adding,  in  its  place,  "(95)". 

82$J7102    [Amended] 

ajs.  In  828.7102,  paragraph  (a) 
in^itoductory  text  is  amended  by 
removing  "4101"  and  adding,  in  its 
pl^fce,  "7303";  paragraph  (a)(1)  is 
anl^nded  by  removing  "Workmen's 
Cqijipensation  Acte"  and  adding,  in  its 
plaice,  "worker's  injury  compensation 
laJNJs";  and  paragraph  (b)  introductory 
teii  is  amended  by  removing  "will"  and 
adjding,  in  its  place,  "must". 

pArT  831— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

84.  The  authority  citation  for  part  831 
jvised  to  read  as  follows: 
uthority:  38  U.S.C.  501  and  40  U.S.C. 


831.7001-4    [Amended] 

85.  In  831.7001-4.  paragraph  (a)  is 
ainended  by  removing  "The  VA"  and 
adding,  in  its  place,  "VA"  and  by 
removing  "Veterans  Health  Services  and 
Research  Administration"  and  adding, 
in  its  place.  "Veterans  Health 
Administration";  and  paragraph  (b)(2)  is 
amended  by  removing  "Chief  Medical 
Director"  and  adding,  in  its  place, 
"Under  Secretary  for  Health". 


48|a(c) 


831 .7001 -«    [Amended] 

86.  In  831.7001-5  paragraph  (b)  is 
amended  by  removing  "part  813  of  this 
chapter  or  FAR  15.210(a)(1)"  and 
adding,  in  its  place,  "the  applicable 
provisions  of  parts  812,  813  or  815  of 
this  chapter  and  FAR  parts  12. 13,  or 
15". 

PART  832— CONTRACT  RNANCING 

87.  The  authority  citation  for  part  832 
is  revised  to  read  as  follows: 

Authority:  38  U.S.C.  501  and  40  U.S.C 
486(c). 

832.502-2    [Amended] 

88.  Section  832.502-2  is  amended  by 
removing  "(93)"  and  adding,  in  its 
place.  "(95)". 

832.805-70    [Amended] 

89.  In  832.805-70.  paragraph  (b)  is 
amended  by  removing  "Marketing 
Divisions"  and  adding,  in  its  place,  "VA 
National  Acquisition  Center  divisions". 

PART  833— PROTESTS,  DISPUTES, 
APPEALS 

90.  The  authority  citation  for  part  833 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  501  and  40  U.S.C 
486(c}. 

833.104    [Amended] 

91.  Section  833.104  is  amended  by 
removing  "Acquisition  Review 
Division"  each  time  it  appears  in 
paragraphs  (a)(1).  (b),  and  (c),  and 
adding,  in  its  place,  "Acquisition 
Resources  Service";  by  removing 
"33.104(a)(2)"  in  paragraph  (a)(1)  and 
adding,  in  its  place.  "33.104(a)(3)(ii)"; 
and  by  removing  "33.104(a)(3)"  in 
paragraph  (a)(2)  and  adding,  in  its  place. 
"33.104(a)(2)". 

833.212    [Amended] 

92.  In  833.212,  paragraph  (a)  is 
amended  by  removing  "Acquisition 
Review  Division"  each  time  it  appears 
and  adding,  in  its  place,  "Acquisition 
Resources  Service";  and  paragraph 
(b)(4)  is  amended  by  removing  "VABC" 
and  adding,  in  its  place,  "VABCA". 


PART  836— CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

93.  The  authority  citation  for  part  836 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  501  and  40  U.S.C. 
486(c]. 

836.208  [Amended] 

94.  Section  836.208  is  amended  by 
removing  "Chief  Medical  Director"  and 
adding,  in  its  place.  "Under  Secretary 
for  Health"  and  by  removing 
"Management  for"  and  adding,  in  its 
place.  "Management,  for". 

836.209  [Amended] 

95.  Section  836.209  is  amended  by 
removing  "Chief  Medical  Director"  and 
adding,  in  its  place,  "Under  Secretary 
for  Health". 

836.602-2    [Amended] 
•     96.  In  836.602-2.  paragraph  (a)  is 
amended  by  removing  "Management 
will"  and  adding,  in  its  place. 
"Management,  will";  and  paragraph  (b) 
is  amended  by  removing  "Chief, 
Acquisition  and  Materiel  Management 
Service,"  and  adding,  in  its  place,  "head 
of  the  contracting  activity". 

836.606-72    [Amended] 

97.  Section  838.606-72  is  amended  by 
removing  "Management  or"  and  adding, 
in  its  place.  "Management,  or"  and  by 
removing  "15.808"  and  adding,  in  its 
place,  "15.406-3". 

PART  837— SERVICE  CONTRACTING 

98.  The  authority  citation  for  part  837 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  501  and  40  U.S.C. 
486(c). 

99.  The  heading  for  subpart  837.2  is 
revised  to  read  as  follows: 

Subpart  837.2— Advisory  and 
Assistance  Services 

100.  Section  837.203  is  revised  to  read 
as  follows: 

837.203    Policy. 

For  the  purpose  of  this  subpart  the 
definition  of  advisory  and  assistance 
services  shall,  in  addition  to  examples 
listed  in  FAR  37.203,  include  services  to 
obtain  peer  review  of  research 
proposals. 

101.  In  837.270.  paragraph  (a) 
introductory  text  is  amended  by 
removing  "consultant  services"  and 
adding,  in  its  place,  "advisory  and 
assistance  services"  and  by  removing 
"801.670-14(a)"  and  adding,  in  its 
place.  "801.670-5";  paragraph  (a)(1)  is 
.amended  by  removing  "Consultant 
services"  and  adding,  in  its  place. 
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"Advisory  and  assistance  services"; 
paragraph  (a)(3)  is  amended  by 
removing  "4122"  and  adding,  in  its 
place,  "7472";  paragraph  (c)  is  amended 
by  removing  "Consulting  services"  and 
adding,  in  its  place.  "Advisory  and 
assistance  services";  paragraph  (d)  is 
amended  by  removing  "In  lieu  of  the 
requirements  outlined  in  appendix  A  of 
this  subpart  837.2.  justifications"  and 
adding,  in  its  place.  "Justifications"; 
and  paragraph  (e)  is  revised  to  read  as 
follows: 

837.270  Special  controls  for  letters  of 
agreement 

***** 

(e)  Copies  of  all  advisory  and 
assistance  services  procurements 
accomplished  through  letters  of 
agreement  shall  be  provided  to  the  local 
servicing  purchase  and  contract  office 
for  entry  into  the  Federal  Procurement 
Data  System. 

837.271  through  837.271-4    [Removed] 

102.  Section  837.271  is  removed 
including  837.271-1  through  837.271-4. 

837.403    [Amended] 

103.  Section  837.403  is  amended  by 
removing  "FAR  part  13  and  (VAAR)  48 
CFR  part  813"  and  adding,  in  its  place. 
"FAR  parts  12. 13.  14.  or  15  and  (VAAR) 
48  CFR  parts  812.  813.  814.  or  815". 

837.7001    [Amended] 

104.  Section  837.7001  is  amended  by 
removing  "903"  and  adding,  in  its 
place.  "2303". 

B37.7002    [Amended] 

105.  Section  837.7002  is  amended  by 
removing  "personnel,"  and  adding,  in 
its  place,  "personnel  or  other  personnel 
designated  by  the  medical  center 
director  to  perform  these  functions,". 

106.  In  837.7003.  paragraph  (a)  is 
amended  by  removing  "will  forward  to 
the  Chief,  Supply  Service"  and  adding, 
in  its  place,  "or  the  person  designated 
by  the  medical  center  director  to 
perform  these  functions,  will  forward  to 
the  head  of  the  contracting  activity"; 
paragraph  (b)  introductory  text  is 
amended  by  removing  "Services,  as 
follows"  and  adding,  in  its  place, 
"Services,  or  VA  Form  90-2138-ADP. 
Purchase  Order  for  Supplies  or  Services, 
as  follows";  paragraph  (b)(5)  is  amended 
by  removing  "Veterans  Health  Services 
and  Research  Administration"  and 
adding,  in  its  place.  "Veterans  Health 
Administration";  paragraph  (c)  is 
amended  by  removing  "903(a)(2)"  and 
adding,  in  its  place.  "2303(a)(1)(B)"; 
pwuragraph  (d)  is  amended  by  removing 
"Veterans  Health  Services  and  Research 
Administration"  and  adding,  in  its 
place.  "Veterans  Health 


Administration"  and  is  further  amended 
by  removing  "representative,  to  be"  and 
adding,  in  its  place  "representative,  or 
the  person  designated  by  the  medical . 
center  director  to  perform  these 
functions,  to  be";  and  paragraph  (e)  is 
revised  to  read  as  follows: 

837.7003    Funeral  authorization. 

***** 

(e)  The  head  of  the  contracting 
activity  will  assist  the  Chief.  Medical 
Administration  Service,  or  the  person 
designated  by  the  medical  center 
director  to  perform  these  functions,  in 
developing  the  local  procedures 
specified  in  Veterans  Health 
Administration  Manual  M-1.  Part  I, 
paragraph  14.37c. 

PART  842— CONTRACT 
ADMINISTRATION 

107.  The  authority  citation  for  part 
842  is  revised  to  read  as  follows: 

Authority:  38  U.S.C.  501  and  40  U.S.C. 
486(c). 

84^102    [Amended] 

108.  In  842.102.  paragraph  (b)  is 
amended  by  removing  "(91)"  and 
adding,  in  its  place,  "(93)". 

84^202    [Amended] 

109.  Section  842.202  is  amended  by 
removing  "(91)"  and  adding,  in  its 
place,  "(95)"  and  by  removing  "FAR 
30.401  for"  and  adding,  in  its  place.  "48 
CFR  9904  (FAR  Appendix  B)  for  policy 
on". 

842.705    [Amended] 

110.  In  842.705.  paragraph  (b)  is 
amended  by  removing  "Office  of 
Facilities"  and  by  adding,  in  its  place. 
"Office  of  Facilities  Management",  by 
removing  "General  for  Policy,  Planning 
and  Resources  (53C)"  each  time  it 
appears  and  adding,  in  its  place, 
"General,  Office  of  Departmental 
Reviews  and  Management  Support 
(53C)",  by  removing  "Marketing  Center" 
and  adding,  in  its  place,  "VA  National 
Acquisition  Center",  and  by  removing 
"Deputy  Assistant  Secretary  for 
Facilities"  and  adding,  in  its  place, 
"Chief  Facilities  Management  Officer". 

842.801-70    [Amended] 

111.  842.801-70  is  amended  by 
removing  "15.804-2"  and  adding,  in  its 
place.  "15.403-4".  by  removing  "(93)" 
and  adding,  in  its  place.  "(95)",  and  by 
removing  "General  for  Auditing"  and 
adding,  in  its  place.  "General.  Office  of 
Audit". 

84^1203    [Amended] 

112.  Section  842.1203  is  amended  by 
removing  "Office  of  General  Counsel" 


and  adding,  in  its  place.  "Office  of  the 
General  Counsel". 

PART  846— CONTRACT  CLAUSES 

113.  The  authority  citation  for  part 
846  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501  and  40  U.S.C. 
486(c). 

846.408-70    [Amended] 

114.  In  846.408-70,  paragraph  (b) 
introductory  text  is  amended  by 
removing  "Chief,  Dietetics  Service"  and 
adding,  in  its  place,  "Chief,  Nutrition    • 
and  Food  Service". 

846.408-71    [Amended] 

115.  In  846.408-71,  paragraph  (a)  is 
amended  by  removing  "Federal  Hospital 
Subsistence  Guide  G-1"  each  time  it 
appears  and  adding,  in  its  place,  "Part 
IV  of  the  Federal  Supply  Catalog,  Stock 
List,  FSC  Group  89,  Subsistence, 
Publication  No.  C8900-SL". 

846.471    [Amended] 

116.  In  846.471.  paragraph  (a)  is 
amended  by  removing  "Director.  Office 
of  Construction."  and  adding,  in  its 
place.  "Chief  Facilities  Management 
Officer.  Office  of  Facilities 
Management,",  and  paragraph  (b)  is 
amended  by  removing  "VHS&RA.". 

PART  847— TRANSPORTATION 

117.  The  authority  citation  for  part 
847  is  revised  to  read  as  follows: 

Authority:  38  U.S.C.  501  and  40  U.S.C. 
486(c). 

847.303-1    [Amended] 

118.  In  847.303-1.  paragraph  (b)  is 
amended  by  removing  "Director. 
Monument  Service"  and  adding,  in  its 
place,  "Chief.  Centralized  Contracting 
Division";  and  by  removing  "VA  Form 
40-4951,  Order  for  Flat  Bronze  Marker" 
and  adding,  in  its  place,  "VA  Form  40- 
4952,  Order  for  Headstone  or  Marker". 

847.305-70    [Amended] 

119.  Section  847.305-70  is  amended 
by  removing  "VA  Marketing  Center" 
and  adding,  in  its  place,  "VA  National 
Acquisition  Center". 

PART  849— TERMINATION  OF 
CONTRACTS 

120.  The  authority  citation  for  part 
849  is  revised  to  read  as  follows: 

Authority:  38  U.S.C.  501  and  40  U.S.C. 
486(c). 

849.106    [Amended] 

121.  Section  849.106  is  amended  by 
removing  "Materiel  Management  will 
forward  the  submission"  and  adding,  in 
its  place,  "Materiel  Management  or  the 
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Chief  Facilities  Management  Officer. 
Office  of  Facilities  Management,  will 
forward  the  submission";  by  removing 
"(93)"  each  time  it  appears  and  adding, 
in  its  place,  "(95)",  by  removing 
"Deputy  Assistant  Secretary  for 
Faculties  (08)"  and  adding,  iii  its  place. 
"Chief  Facilities  Management  Officer", 
by  r^oving  "bom  the  Office  of 
Facilities"  and  adding,  in  its  place, 
"from  the  Office  of  Facilities 
Ma4$gement".  and  by  removing  "or  the 
OffiOe  of  Facilities"  each  time  it  appears 
and  lidding,  in  its  place,  "or  the  Ciiief 
Facikties  Management  Officer.  Office  of 
FacJKties  Management,". 

849.ll|07    [AmMMiad] 

122.  Section  849.107  is  amended  by 
removing  "Office  of  Facilities"  and 
adding,  in  its  place.  "Office  of  Facilities 
Management",  by  removing  "General  for 
PoliOy,  Planning  and  ResoiuY:es  (53C)" 
eachi  time  it  appears  and  adding,  in  its 
place,  "General,  Office  of  Departmental 
Reviews  and  Management  Support 
(53(pi",  by  removing  "Office  of  General 
Coi^sel"  and  adding,  in  its  place, 
"OflSce  of  the  General  Counsel';  and  by 
renl()ving  "(93D)"  and  adding,  in  its 
place.  "(95)". 

848^^1 1-70    [AuMndMQ 

123.  Section  849.111-70  is  amended 
by  removing  "Deputy  Assistant 
Sec^^tary  for  Facilities"  and  adding,  in 
its  bUce.  "Qiief  Facilities  Management 
Offlter". 

849.111-72    [Amended] 

124.  In  849.111-72,  paragraph  (c)  is 
amended  by  removing  "Deputy 
Assistant  Secretary  for  FaciUties"  and 
adding,  in  its  place,  "Chief  Facilities 
Management  Officer". 

PART  852— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

lis.  The  authority  citation  for  part 
852  continues  to  read  as  follows: 

Aathority:  38  U.S.C.  501  and  40  U.S.Q 
4861(C). 

aS2.fi03-71    [Amended] 

^^6.  Section  852.203-71  is  amended 
by  vemoving  "Office  of  the  Inspector 
Ge^ral"  and  adding,  in  its  place, 
"Office  of  Inspector  General". 

85i&11-70   [Amended] 

127.  In  852.211-70,  paragraph  (d)  is 
anic  nded  by  removing  "852.210-70(a)" 


each  time  it  appears  and  adding,  in  its 
place,  "852.211-70(a)"  and  by  removing 
"VA  Supply  Depot,". 

852^16-70    [Amended] 

128.  In  852.216-70  paragarph  (a)  is 
amended  by  removing  "Marketing 
Center"  and  adding,  in  its  place,  "VA 
National  Acquisition  Center". 

852.222-70    [Amended] 

129.  Section  852.222-70  is  amended 
by  removing  "620"  and  adding,  in  its 
place,  "1720". 

852.236-88    [Amended] 

130.  Section  852.236-88  is  amended 
in  the  introductory  text  by  removing 
"15.804-2(a)(2)"  and  adding,  in  its 
place,  "15.403-4(a)(2)"  and  in 
paragraphs  (a)  and  (b)  by  removing 
"15.804"  each  time  it  appears  and 
adding,  in  its  place,  "15.403",  by 
removing  "on  Standard  Form  1411  (SF 
1411),  Contract  Pricing  Proposal  Cover 
Sheet,  in  accordance  with  FAR  15.804- 
6"  each  time  it  appears  and  adding,  in 
its  place,  "in  accordance  with  FAR 
15.403-5". 

131.  In  §  852.236-89,  the  introductory 
paragraph  is  amended  by  removing 
"Special  Notice"  will  be  inserted  into 
the  bid  package,  in  front  of  SF  20, 
Invitation  for  Bids"  and  adding,  in  its 
place,  "provision  will  be  included  in 
solicitations  for  construction  that 
include  FAR  clause  52.225-5,  Buy 
American  Act — Construction 
Materials";  and  paragraph  (a)  of  the 
clause  is  revised  to  read  as  follows: 

852.236-89    Buy  American  Act 

•        *        •        •        • 

Buy  American  Act  (Nov  1984) 

(a)  Reference  is  made  to  the  clause  entitled 
"Buy  American  Act— Construction 
Materials,"  FAR  52.225-5. 


852.247-70    [Amende^] 

132.  Section  852.247-70  is  amended 
in  the  clause  by  removing  "for  not 
other"  and  adding,  in  its  place,  "for  no 
other". 

133.  The  section  heading  for  852.270- 
3  is  revised  to  read  as  follows: 

852.270-3    Purchaaao<  shellfish. 

852.271-73    [Amended] 

134.  Section  852.271-73  is  amended 
in  the  clause  by  removing  "Chief 


Benefits  IXrector"  and  adding,  in  its 
place,  "Under  Secretary  for  Benefits". 

PART  85a-FORMS 

135.  The  authority  citation  for  part 
853  is  revised  to  read  as  follows: 

Authority:  38  U.S.C.  501  and  40  U.S.C 
486(c). 

853.107    [Amended] 

136.  Section  853.107  is  amended  by 
removing  "(91)"  and  adding,  in  its 
place.  "(97)". 

PART  870— SPECIAL  PROCUREMENT 
CONTROLS 

137.  The  authority  citation  for  part 
870  is  revised  to  read  as  follows: 

Authority:  38  U.S.C.  501  and  40  U.S.C 
486(c). 

87ai14-3    [Amended] 

138.  Section  870.114-3  is  amended  in 
the  introductory  text  by  removing 
"Director.  FadUties  Engineering  Service 
(085E)"  and  adding,  in  its  place, 
"Director,  Network  Program  Support 
(lONB)". 

87ai14-4    [Amended] 

139.  Section  870.114-4  is  amended  by 
removing  "VA  Central  Office,  Facilities 
Engineering  Service  (085E)."  and 
adding,  in  its  place,  "The  Director, 
Network  Program  Support  (lONB).  VA 
Central  Office.". 

870-115    [Amended] 

140.  Section  870.115  is  amended  in 
paragraph  (a)  by  removing  "Dietetic 
Service"  and  adding,  in  its  place, 
"Nutrition  and  Food  Service". 

PART  871— LOAN  GUARANTY  AND 
VOCATIONAL  REHABILITATION  AND 
COUNSEUNQ  PROGRAMS 

141.  The  authority  citation  for  part 
871  continues  to  read  as  follows: 

Audiority:  10  U.S.C  ch.  106, 107, 1606;  38 
U.S.C  501,  ch.  30,  32,  35,  36,  37;  40  U.S.C. 
486(c). 

871.102    [Amended] 

142.  Section  871.102  is  amended  in 
paragraph  (a)  by  removing  "Officers 
VA"  and  adding,  in  its  place,  "Officers, 
VA". 

(PR  Doc.  9a-33163  Filed  12-15-98;  8:45  am) 
HUjNO  oooE  •3a».ei-r 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  puUic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


FEDERAL  ELECTION  COMMISSION 
11  CFR  Parts  100  and  114 
[Notice  1998—17] 

Definition  of  "Member"  of  a 
Membership  Association 

AGENCY:  Federal  Election  Commission. 
ACTKNi:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  The  Commission  is  seeking 
comments  on  further  proposed  revisions 
to  its  rules  governing  who  qualifies  as 
a  "member"  of  a  membership 
association.  A  membership  association 
can  solicit  contributions  from  its 
members  to  a  separate  segregated  fund 
established  by  the  association,  and  can 
include  express  electoral  advocacy  in 
commimications  to  its  members.  The 
revised  proposal  would  largely  address 
the  internal  characteristics  of  an 
association  that,  coupled  with  certain 
financial  or  organizational  attachments, 
would  be  sufficient  to  confer  this  status. 
DATES:  Comments  must  be  received  on 
or  before  February  1, 1999. 

ADDRESSES:  All  comments  should  be 
addressed  to  Susan  E.  Propper, 
Assistant  General  Coimsel,  and  must  be 
submitted  in  either  written  or  electronic 
form.  Written  comments  should  be  sent 
to  the  Federal  Election  Commission,  999 
E  Street,  NW.,  Washington,  DC  20463. 
Faxed  comments  should  be  sent  to  (202) 
219-3923,  with  printed  copy  follow-up. 
Electronic  mail  comments  should  be 
sent  to  members@fec.gov.  Commenters 
sending  comments  by  electronic  mail 
should  include  their  full  name  and 
postal  service  address  within  the  text  of 
their  comments.  Electronic  comments 
that  do  not  contain  the  full  name, 
electronic  mail  address  and  postal 
service  address  of  the  commenter  will 
not  be  considered. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  E.  Propper,  Assistant  General 
Counsel,  or  Ms.  Rita  A.  Reimer, 
Attorney,  999  E  Street  NW., 
Washington,  DC  20463,  (202)  219-3690 
or  (800)  424-9530. 


SUPPLEMENTARY  INFORMATION:  Although 
the  Federal  Election  Campaign  Act  of 
1971  as  amended  ("FECA"  or  "Act"),  2 
U.S.C.  431  et  seq..  prohibits  direct 
corporate  contributions  in  connection 
with  federal  campaigns,  2  U.S.C. 
441b(a),  it  permits  corporations, 
including  incorporated  membership 
associations,  to  solicit  contributions 
fit>m  their  restricted  class  to  a  separate 
segregated  fund  ("SSF").  In  the  case  of 
membership  associations,  the  restricted 
class  consists  of  the  members  of  each 
association,  their  executive  and 
administrative  personnel,  and  their 
famihes.  These  contributions  can  be 
used  for  federal  political  purposes.  The 
Act  also  allows  membership 
associations  to  conmiunicate  with  their 
members  on  any  subject,  including 
communications  that  include  express 
electoral  advocacy.  2  U.S.C. 
441b(b)(2)(A),  441b(b)(4)(C).  The 
Commission's  implementing  regulations 
defining  who  is  a  "member"  of  a 
membership  association  are  found  at  11 
CFR  100.8(b)(4)(iv)  and  11  CFR  114.1(e). 
The  Commission's  original  "member" 
rules,  which  had  been  adopted  in  1977, 
were  the  subject  of  a  1982  United  States 
Supreme  Court  decision,  FEC  v. 
National  Right  to  Work  Committee 
{"NRWC),  459  U.S.  196  (1982).  In  1993. 
following  a  series  of  advisory  opinions 
in  this  area,  the  Commission  revised  the 
text  of  the  rules  to  reflect  that  decision. 
58  FR  45770  (Aug.  30, 1993),  effecUve 
Nov.  10, 1993.  58  FR  59640.  The  revised 
rules  were  held  to  be  unduly  restrictive 
by  the  United  States  Court  of  Appeals 
for  the  District  of  Colimabia  Circuit  in 
Chamber  of  Commerce  of  the  United 
States  ("Chamber")  v.  FEC,  69  F.3d  600 
(D.C.  Cir.  1995).  amended  on  denial  of 
rehearing.  76  F.3d  1234  (D.C.  Cir.  1996). 
This  rulemaking  followed. 

History  of  the  Rulemaking 

On  February  24. 1997,  the 
Commission  received  a  Petition  for 
Rulemaking  from  James  Bopp,  Jr.,  <m 
behalf  of  the  National  Right  to  Life 
Committee,  Inc.  The  Petition  urged  the 
Commission  to  revise  its  member  rules 
to  reflect  the  Chamber  decision.  The 
Commission  published  a  Notice  of 
Availability  ("NOA")  in  the  Federal 
Register  on  March  29. 1997, 62  FR 
13355,  and  received  two  comments  in 
response. 

On  July  31, 1997.  the  Commission 
published  in  the  Federal  Register  an 


Advance  Notice  of  Proposed 
Rulemaking  ("ANPRM")  addressing 
these  rules.  62  FR  40982.  Because  the 
Chamber  decision,  the  petition  for 
rulemaking,  and  the  comments  received 
in  response  to  the  NOA  provided  few 
specific  suggestions  ^s  to  how  the  rules 
should  be  amended  to  comport  with  the 
decision,  the  Commission  did  not 
propose  specific  amendments  to  the 
rules.  Rather,  it  sought  general  guidance 
on  the  factors  to  be  considered  in 
determining  the  existence  of  this 
relationship.  The  Conunission  received 
14  comments  in  response  to  the 
ANPRM. 

On  December  22,  1997,  the 
Commission  published  a  Notice  of 
Proposed  Rulemaking  ("NPRM")  on  this 
matter,  62  FR  66832,  and  received  22 
comments  in  response.  Comments  were 
received  bom  the  Alliance  for  Justice; 
the  American  Federation  of  State, 
Coimty  and  Municipal  Employees 
("AFSCME");  the  American  Federation 
of  Labor  and  Congress  of  Industrial 
Organizations  ("AFL-CIO").  the 
American  Hospital  Association  and 
PoUtical  Action  Committee 
("AHAPAC"):  the  American  Hotel  and 
Motel  Association  ("AH&MA");  the 
American  Society  of  Association 
Executives  ("ASAE");  the  Americans 
Back  in  Charge  Foimdation;  Jan  Witold 
Baran;  The  Chicago  Mercantile 
Exchange;  the  College  of  American 
Pathologists  ("CAP");  the  Free  Speech 
Coalition,  Inc.;  the  James  Madison 
Center  for  Free  Speech;  the  National 
Lumber  and  Building  Material  Dealers 
Association;  the  National  Qtizens  Legal 
Network;  the  National  Rural  Electric 
Cooperative  Association;  the  National 
Right  to  Work  Committee;  the  Opticians 
Association  of  America  ("OAA");  Daniel 
M.  Schember;  Donald  J.  Seaman;  the 
U.S.  Chamber  of  Commerce;  the 
Washington  State  Farm  Bureau;  and  the 
Wholesaler-Distributor  Political  Action 
Committee. 

On  April  29. 1998.  the  Commission 
held  a  public  hearing  on  this 
rulemaking  at  which  10  witnesses 
testified.  The  witnesses  included 
representatives  from  AFSCME;  the  " 
AFL-aO;  AH&MA;  ASAE;  Americans 
Back  in  Charge,  Inc.;  the  Free  Speech 
Coalition,  Inc.;  the  James  Madison 
Center  for  Free  Speech;  the  National 
Citizens  Legal  Network;  OAA;  and  Mr. 
Schember. 
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After  further  considering  this  matter. 
thejCommissidn  has  now  decided  to 
isider  the  rules  with  a  slightly 
^rent  focus  from  that  proposed  in  the 
il  NPRM.  Accordingly,  the 
lission  is  seeking  comments  on  a 
^nd  NPRM  proposing  further 
Bions  to  these  rules.  This  new 
pn^bosal  primarily  addresses  the 
re()i|ired  characteristics  of  membership 
associations.  The  Commission  is 
publishing  this  second  NPRM  because  it 
did  not  propose  any  changes  to  these 
provisions  in  the  original  NPRM.  See  62 
FR  68834  (Dec.  22, 1997). 

B«|(ground 

la  its  NBWC  decision,  the  Supreme 
Court  rejected  an  argiunent  by  a 
not^rofit,  noncapital  stock  corporation, 
whose  articles  of  incorporation  stated 
that  it  had  no  members,  that  it  should 
be  able  to  treat  as  members  individuals 
who  had  at  one  time  responded,  not 
necessarily  financially,  to  an  NRWC 
adviertisement,  mailing,  or  personal 
contact.  The  Supreme  Court  rejected 
th|s  definition  of  "member,"  saying  that 
to  accept  it  "would  virtually  excise  from 
the  [statute  the  restriction  of  solicitation 
to  ^members." "  Id.  at  203.  The  Court 
determined  that  "members"  of  nonstock 
corporations  should  be  defined,  at  least 
in  ]^art,  by  analogy  to  stockholders  of 
bii^ess  corporations  and  members  of 
labor  unions.  Viewing  the  question  from 
this  perspective  meant  that  "some 
restively  enduring  and  independently 
significant  financial  or  organizational 
lent  is  required  to  be  a 
iber' "  for  these  purposes.  Id.  at 
.  The  NRWC's  asserted  members  did 
JquaUfy  imder  this  standard  because 
played  no  part  in  the  operation  or 
linistration  of  the  corporation, 
elected  no  corporate  officials,  attended 
no  tnembership  meetings,  and  exercised 
no  control  over  the  expenditure  of  their 
contributions.  Id.  at  206.  The  1993 
revisions  to  the  Commission's  rules 
were  intended  to  incorporate  this 
standard. 

Tl|#  Cuirent  Rules 

The  current  rules  require  an 
orBBnization  to  meet  three  preliminary 
reoiirements  before  it  can  qiialify  as  a 
monbership  association.  These 
retirements  are  that  it  (1)  expressly 
piiovide  for  "members"  in  its  articles 
an4  by-laws;  (2)  expressly  solicit 
mmnbers;  and  (3)  expressly 
acknowledge  the  acceptance  of 
membership,  such  as  by  sending  a 
membership  card  or  including  the 
member  on  a  membership  newsletter 
hit.  11  CFR  100.8(b)(4)(ivKA), 
11^.1(e)(l).  If  these  preliminary 
re  ]  uirements  are  met,  a  person  may 


qualify  as  a  member  either  by  having  a 
significant  financial  attachment  to  the 
membership  association  (not  merely  the 
payment  of  dues),  or  the  right  to  vote 
directly  for  all  members  of  the 
association's  highest  governing  body. 
However,  in  most  instances  a 
combination  of  regularly-assessed  dues 
and  the  right  to  vote  directly  or 
indirectly  for  at  least  one  member  of  the 
association's  highest  governing  body  is 
required.  The  term  "membersbdp 
association"  includes  membership 
organizations,  trade  associations, 
cooperatives,  corporations  without 
capital  stock,  and  local,  national  and 
international  labor  organizations  that 
meet  the  requirements  set  forth  in  these 
rules. 

The  Qiamber  of  Commerce  Decision 

The  United  States  District  Court  for 
the  District  of  Columbia  held  that  the 
current  rules  were  not  arbitrary, 
capricious  or  manifestly  contrary  to  the 
statutory  language,  and  therefore 
deferred  to  what  the  court  found  to  be 
a  valid  exercise  of  the  Commission's 
regulatory  authority.  Chamber  of 
Commerce  of  the  United  States  v.  FEC, 
Civil  Action  No.  94-2184  (D.D.C.  Oct. 
28, 1994)(1994  WL  615786).  However, 
the  D.C.  Circuit  Court  of  Appeals 
reversed  this  ruling. 

llie  case  was  jointly  brought  by  the 
Chamber  of  Commerce  and  the 
American  Medical  Association 
("AMA"),  two  associations  that  do  not 
provide  their  asserted  "members"  with 
the  voting  rights  necessary  to  confer  this 
status  under  the  ciurent  rules.  The 
circuit  court  held  that  the  ties  between 
these  members  and  the  Chamber  and  the 
AMA  are  nonetheless  sufficient  to 
comply  with  the  Supreme  Court's 
AfflWC  criteria,  and  therefore  concluded 
that  the  Commission's  rules  are  invalid 
because  they  define  the  term  "member" 
in  an  imduly  restrictive  fashion.  69  F.3d 
at  604. 

The  Chamber  is  a  nonprofit 
corporation  whose  members  include 
3,000  state  and  local  chambers  of 
commerce,  1,250  trade  and  professional 
groups,  and  215,000  "direct  business 
members."  The  members  pay  annual 
dues  ranging  from  $65  to  $100,000  and 
may  participate  on  any  of  59  policy 
committees  that  determine  the 
Chamber's  position  on  various  issues. 
However,  the  Chamber's  Board  of 
Directors  is  self-perpetuating  (that  is. 
Board  members  elect  their  successors); 
so  no  member  entities  have  either  direct 
or  indirect  voting  rights  for  any 
members  of  the  Board. 

The  AMA  challenged  the  exclusion 
from  the  definition  of  member  44,500* 
"direct"  members,  those  who  do  not 


belong  to  a  state  medical  association. 
Direct  members  pay  annual  dues 
ranging  from  $20  to  $420;  receive 
various  AMA  publications;  and 
participate  in  professional  programs  put 
on  by  the  AMA.  They  are  also  bound  by 
and  subject  to  discipline  under  the 
AMA's  Principles  of  Medical  Ethics. 
However,  since  state  medical 
associations  elect  members  of  the 
AMA's  House  of  Delegates,  that 
organization's  highest  governing  body, 
direct  members  do  not  satisfy  the  voting 
criteria  set  forth  in  the  current  rules. 

The  Chamber  court,  in  an  Addendum 
to  the  original  decision,  noted  that  the 
Commission  "still  has  a  good  deal  of 
latitude  in  interpreting"  the  term 
"member."  76  F.3d  at  1235.  However,  in 
its  original  decision,  the  court  held  the 
rules  to  be  arbitrary  and  capricious  as 
applied  to  the  Chamber,  since  under  the 
current  rules  even  those  paying 
$100,000  in  annual  dues  caimot  qualify 
as  members.  As  for  the  AMA,  the  rule 
excludes  members  who  pay  up  to  $420 
in  annual  dues  and,  among  other 
organizational  attachments,  are  subject 
to  sanctions  imder  the  Principles  of 
Medical  Ethics.  The  court  explained 
that  this  latter  attachment  "might  be 
thought,  []  for  a  professional,  [to  be]  the 
most  significant  organizational 
attachment."  69  F.3d  at  605  (emphasis 
in  original). 

The  current  rules  provide  a  "safe 
harbor"  for  membership  associations, 
since  those  who  meet  the  requirements 
set  forth  in  these  rules  clearly  enjoy 
"member"  status.  Associations  can  also 
seek  advisory  opinions  pursuant  to  2 
U.S.C.  437f  to  determine  how  the  rules, 
as  interpreted  in  the  Chamber  of 
Commerce  decision,  apply  to  their 
particular  situations.  However,  the 
Commission  believes  it  is  appropriate  to 
include  in  the  text  of  the  rules 
additional  guidance  consistent  with  the 
Chamber  decision. 

The  December  1997  NPRM 

The  1997  NPRM  sought  comments  on 
three  alternative  proposals,  referenced 
as  Alternatives  A,  B,  and  C.  None  of  the 
alternatives  proposed  any  changes  to  the 
three  preliminary  requirements,  or  to 
the  provisions  in  the  current  rules  that 
recognize  as  members  persons  who  have 
a  stronger  financial  interest  in  an 
association  than  the  payment  of  annual 
dues,  such  as  those  who  own  or  lease 
seats  on  stock  exchanges  or  boards  of 
trade.  11  CFR  100.8(b)(4)(iv)(B)(l), 
114.1(e)(2)(i),  AO  1997-5. 

Under  Alternative  A,  all  persons  who 
paid  $50  in  annual  dues  or  met 
specified  organizational  attachments 
would  be  considered  members.  The 
NPRM  suggested  such  attachments  as 
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the  voting  rights  contained  in  the 
current  rules;  the  right  to  serve  on 
policy-making  boards  of  the  association; 
eligibility  to  be  elected  to  the  governing 
positions  in  the  association;  and  the 
possibility  of  disciplinary  action  against 
the  member  by  the  association.  A  lesser 
dues  obhgation  coupled  with  weaker 
organizational  attachments  would  also 
be  sufficient  for  this  purpose. 

Alternative  B  distinguished  between 
the  types  of  organizations  addressed  by 
the  C/ioinber  decision,  i.e.,  those  formed 
to  further  business  or  economic  interests 
or  to  implement  a  system  of  self- 
discipline  or  self-regulation  within  a 
line  of  commerce;  and  ideological, 
social  welfare,  and  political 
organizations.  Persons  paying  any 
amount  of  annual  dues  would  be 
considered  members  of  the  first  category 
of  organizations,  while  annual  dues  of 
$200  or  more  woidd  be  required  for 
membership  in  the  second  category, 
unless  the  piuported  members  had  the 
same  voting  rights  required  by  the 
current  rule. 

Under  Alternative  C.  an  organization 
that  qualified  as  a  membership 
association  by  meeting  the  three 
preliminary  requirements  could 
consider  as  members  all  persons  who 
paid  the  amount  of  annual  dues  set  by 
the  association,  regardless  of  amount. 

The  1997  NFRKl  also  proposed  that 
direct  membership  in  any  level  of  a 
midtitiered  association  be  construed  as 
membership  in  all  tiers  of  the 
association  for  purposes  of  these  rules. 
All  three  alternatives  set  out  in  that 
NPRM  would  adopt  this  approach,  and 
the  Commission  is  not  now  proposing 
further  changes  in  this  area. 

As  was  the  case  with  the  ANPRM,  the 
comments  and  testimony  received  in 
response  to  the  NPRM  expressed  a  wide 
range  of  views — there  was  no  consensus 
on  how  best  to  address  this  situation. 
After  further  consideration,  the 
Commission  is  now  seeking  comments 
on  a  slighUy  different  approach,  one 
that  would  address  more  fully  the 
attributes  of  membership  associations, 
in  addition  to  members'  required 
financial  or  organizational  attachments. 

The  New  Proposal 

First,  the  Commission  is  proposing 
that  the  term  "membership  association" 
in  11  CFR  100.8(b)(4)(iv)(A)  and 
114.1(e)(llbe  replaced  by  "membership 
organization."  lie  Commission  believes 
it  is  appropriate  to  refer  to  the  covered 
entities  as  "membership  organizations" 
because  that  is  the  term  used  in  the  Act. 
See.  2  U.S.C.  431(9)(B)(iii)  and 
441b(b)(4)(C).  "Membership  - 
organization"  is  also  referred  to  in  11 
CFR  100.8(b)(4),  which  describes  the 


entities  entitied  to  the  "internal 
commimication"  exception  to  the  Act's 
definition  of  expenditure. 

The  Commission  is  therefore 
proposing  to  replace  the  term 
"membership  association"  with 
"membership  organization"  in 
paragraphs  100.8(b)(4)(iv)(A)  and 
114.1(e)(1).  The  revised  definitions 
woidd  provide  that,  for  purposes  of 
these  rules,  membership  organization 
means  a  trade  association,  cooperative, 
corporation  without  capital  stock,  or 
local,  national  or  international  labor 
or^miization. 

The  other  newly-proposed  revisions 
to  the  member  rules  primarily  focus  on 
attributes  of  membership  organizations, 
the  term  used  in  current  11  CFR 
100.8(b)(4).  Since  the  purpose  of  the 
Act's  "membership  communications" 
exception  is  to  allow  bona  fide 
membership  organizations  to  engage  in 
political  communications  with  their 
members,  the  new  rule  woxdd  prevent 
individuals  from  establishing  "sham" 
membership  organizations  in  an  effort  to 
circumvent  the  Act's  contribution  and 
expenditiue  limits.  The  Commission 
believes  it  is  appropriate  to  focus  on  the 
structure  of  the  membership 
organization  as  well  as  on  who  qualifies 
as  a  member,  and  is  therefore  proposing 
the  following  amendments  to  11  CFR 
100.8(b)(4)(iv)(A)  and  114.1(e)(1),  Uie 
so-called  "preliminary  requirements"  an 
entity  must  meet  to  qualify  as  a 
membership  organization. 

First,  since  it  is  axiomatic  that 
membership  organizations  should  be 
composed  of  members,  the  Commission 
is  proposing  to  replace  the  language  at 
11  CFR  100.8(b)(4)(iv)(A)(l)  and 
114.1(e)(l)(i),  stating  that  an 
organization  must  expressly  provide  for 
members  in  its  articles  and  bylaws,  with 
this  more  general  requirement. 

The  second  additional  requirement 
would  be  that  the  organization  be  self- 
governing,  that  is,  that  the  power  and 
authority  to  direct  and  control  the 
organization  be  vested  in  some  or  all 
members,  pursuant  to  the  organization's 
articles,  bylaws,  and  other  formal 
organizational  dociunents.  However,  the 
organization  would  be  able  to  delegate 
these  responsibilities  to  smaller 
committees  or  other  grou[>s  of 
members — the  Commission  is  not 
proposing  that  all  members  be  required 
to  approve  all  organization  actions. 
Membership  associations  with  self- 
perpetuating  boards  would  meet  this 
requirement  as  long  as  all  members  of 
the  board  were  themselves  members  of 
the  organization,  assimiing  that  the 
organization  had  chosen  this  structure 
and  that  it  met  all  other  requirements  of 
these  regulations. 


Further,  as  noted  above,  the  Supreme 
Court's  language  in  the  NRWC  decision. 
459  U.S.  at  204.  pointed  to  the  need  for 
members  to  have  "relatively  enduring 
and  independently  significant  fiimnrial 
or  organizational  attachments." 
However,  those  attachments  can  hardly 
be  meaningful  if  the  members  are 
unaware  of  their  rights  and  obligations. 
Therefore,  as  a  corollary  to  the  proposal 
that  only  members  constitute  the 
organization,  the  Commission  is 
proposing  that  membership 
mganizations  be  required  to  inform 
members  of  their  rights,  qualifications 
and  obligations  under  the  organization's 
articles,  bylaws  and  other  formal 
organizational  documents.  In  addition, 
organizations  would  be  required  to 
make  their  articles,  bylaws  and  other 
formal  organizational  documents  freely 
available  to  their  members. 

The  Commission's  rules  currently  list 
at  11  CFR  100.8(b)(4)  the  entities 
entitied  to  the  expenditure  exemption 
and  the  types  of  communications  (i.e., 
express  advocacy)  that  an  exempted 
organization  may  engage  in  without 
those  communications  being  classified 
as  an  expenditure.  As  this  paragraph 
states,  entities  "organized  primarily  for 
the  purpose  of  influencing  the 
nomination  for  election,  or  election,  of 
any  individual  to  Federal  office"  are  not 
entitied  to  the  membership 
communications  exemption. 

The  Commission  is  proposing  that 
this  paragraph  be  revised  to  delete  the 
aforementioned  language.  In  its  place, 
this  phrase  would  be  re-inserted  in  new 
paragraphs  11  CFR  100.8(b)(4)(iv)(A)(7) 
and  114.1(e)(l)(vii),  the  provisions  that 
explicitly  define  a  "membership 
organization."  This  would  insure  that 
an  organization  primarily  organized  to 
influence  a  Federal  election  could  not, 
by  definition,  be  classified  as  a 
membership  organization  under  the  Act. 

Consistent  with  these  changes,  the 
Commission  is  also  proposing  to  amend 
11  CFR  100.8(b)(4)  to  clarify  tiiat  die 
membership  communications  exception 
established  by  that  section  appUes  only 
to  those  communications  made  at  the 
direction  and  control  of  the  membership 
organization,  and  not  of  any  other 
person. 

As  for  the  definition  of  "member,"  the 
Commission  believes  that  the  NRWC 
requirement  that  members  of 
membership  organizations  have  a 
"relatively  enduring  and  independentiy 
significant  financial  or  organizational" 
attachment,  supra,  mandates  that 
members  have  a  continuous,  long  term 
bond  with  the  organization  itself.  As 
Alternatives  A  and  B  in  the  1997  NPRM 
suggest,  "relatively  enduring" 
attachments  can  be  interpreted  to  mean 
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that  an  individual  renews  membership 
annually  by  meeting  the  organization's 
duas  requirement,  so  long  as  he  or  she 
colitinues  to  satisfy  the  organization's 
provisions  for  membership.  Similarly, 
tha  Commission  proposes  that  this 
requirement  could  be  satisfied  where  a 
mei^ber  affirmatively  and  voluntarily 
rei^^ws  his  or  her  membership  in 
widting  on  an  annual  basis.  In  the 
CoAunission's  view,  the  annual  payment 
of  ijues  or  voluntary  annual 
reaffirmation  of  membership  would 
saiffify  the  "relatively  enduring"  aspect 
of  jie  NRWC  Court's  test.  The  proposal 
doios  not  contain  any  threshold  dues 
requirement,  as  the  Commission 
believes  this  decision  is  best  made  by 
the  individual  membership 
organizations. 

lb  reformulating  the  organizational 
at1|i|chments  prong  of  this  test,  the 
Cdiiiunission  is  mindful  of  the  broader 
>lications  of  the  Chamber  decision 
1  the  Supreme  Coiul's  decision  in 
7v.  Akins,  118  S.Q.  1777, 1778 
(1^8).  These  decisions  indicate  that 
ov|arly  restrictive  definitions  are  less 
lilialy  to  survive  judicial  scrutiny. 

Piirther,  the  comments  and  testimony 
received  up  to  this  point  on  the 
rulemaking  indicate  that  models  of 
gajvemance  within  membership 
organizations  are  nearly  as  numerous  as 
the  number  of  organizations  themselves. 
Taking  this  organizational  diversity  into 
aczx>unt,  and  in  the  wake  of  the  Akins 
and  Chamber  decisions,  the 
Commission  believes  it  should  avoid 
pnascribing  an  extensive  list  of 
p^i^missible  organizational  attachments. 
F6i  this  reason  the  Commission  is 
poqposing  that,  while  certain  types  of 
acitivities  included  in  Alternatives  A 
and  B  of  the  1997  NPRM  be  included  in 
the  rules  as  instructive  examples,  the 
n^  rule  simply  provides  that  members 
b€  Riven  the  rig^t  to  play  a  significant, 
non-advisory  role  in  the  organization's 
gatemance.  Under  this  approach,  11 
cm  100.8(b)(4)(iv)(B)(d)  and 
114.1(e)(2)(iii)  would  be  amended  to 
reiquire  "direct  and  enforceable 
paftidpatory  and  governing  rights"  in 
tlM  organization.  "Hie  Commission  notes 
that  such  rights  would  be  required  only 
in  |he  situation  where  members  did  not 
pay  a  specific,  predetermined  amount  of 
annual  dues  to  the  organization. 

Alternatives  A  and  B  would  both 
provide  that  students  and  lifetime 
members  of  certain  entities  could 
qualify  as  "members"  of  a  membership 
o^l^anization  upon  payment  of  lesser 
lual  dues,  and  without  reference  to 
ig  rights.  62  FR  66837.  The 
lission  is  now  proposing  to  revise 
li  CFR  100.8(b)(iv)(D)  and  114.1(e)(5)  to 
expressly  provide  the  same  treatment  to 


retired  union  members  who  have  paid 
dues  as  active  members  for  at  least  ten 
years  (in  satisfaction  of  the  requirement 
of  a  significant  financial  attachment)  but 
who  are  no  longer  required  to  do  so.  The 
Commission  beUeves  that,  upon 
retirement,  union  members  maintain  a 
significant  "organizational  attachment" 
to  their  unions  by  virtue  of  Insurance 
policies  and  other  retirement  benefits. 

Finally,  in  those  cases  where  state  law 
does  not  allow  certain  organizations  to 
have  "members"  for  poUcy  reasons 
unrelated  to  the  FECA,  the  revised 
NPRM  would  add  language  to  clarify 
that  those  organizations  still  could  be 
recognized  as  "membership 
organizations"  for  FECA  purposes.  The 
Commission  is  seeking  specific 
comments  on  the  implications  of  this 
proposal  and  the  relationship  between 
state  and  Federal  law  in  this  area. 

In  addition,  the  Conunission  is 
proposing  that  the  definition  of 
"membership  organization,"  for 
purposes  of  section  100.8(b)(4)  only, 
also  include  unincorporated 
associations.  The  term  "unincorporated 
association"  would  cover  those  entities 
that  are  not  trade  associations, 
cooperatives,  corporations  without 
capital  stock,  or  labor  organizations,  that 
nevertheless  met  the  requirements  set 
forth  in  these  rules.  This  change  would 
address  the  situation  imder  the  current 
rules  in  which,  if  an  imincorporated 
membership  group  wishes  to  support 
one  of  its  member's  campaign  for 
Congress  with  a  mailing  to  the 
organization's  members,  the  costs  of  that 
mailing  would  constitute  a  contribution 
to  that  candidate,  subject  to  the  limit 
estabUshed  at  2  U.S.C.  441e(a)(l)(A). 

The  appUcation  of  the  membership 
organization  "internal  communication" 
exception  to  an  unincorporated 
association  is  a  potentially  significant 
change  from  ciurent  Conunission 
poUcy,  on  which  the  Commission 
welcomes  comment.  One  possible 
ramification  of  this  proposal  concerns 
the  maimer  in  which  the  costs  of  these 
commimications  are  reported.  If  a 
membership  communication  was  made 
indei}endently  of  any  candidate's 
campaign,  section  431(9)  only  requires 
that  the  costs  be  reported  if  they  exceed 
$2000  per  election  and  the 
communication  is  not  part  of  a 
publication  that  is  primarily  devoted  to 
topics  other  than  express  advocacy  of  a 
candidate's  election  or  defeat.  11  CFR 
100.8(b)(4).  Moreover,  only  the  costs, 
and  not  the  sources  of  the  funds 
expended,  must  be  reported.  11  CFR 
104.6(c).  In  contrast,  section  434(c)  of 
the  Act  requires  a  person  (other  than,  a 
poUtical  committee)  to  report 


independent  expenditures  once  the 
costs  exceed  $250. 

A  second  possible  effect  concerns 
internal  communications  that  are 
coordinated  with  a  candidate.  The 
Commission's  ciurent  rules  allow 
corporations  and  labor  organizations 
that  wish  to  make  internal 
communications  to  their  restricted  class 
to  coordinate  the  communication  with  a 
candidate,  although  such  coordii.dtion 
could  compromise  the  independence  of 
later  activity  by  that  entity  or  its  SSF. 
See  11  CFR  114.21c).  An  unincorporated 
association,  unlike  corporations  and 
labor  organizations,  is  permitted  to 
make  contributions  from  its  treasury 
funds  to  candidates.  If  these 
unincorporated  associations  are 
permitted  to  coordinate  express 
advocacy  communications  to  their 
"members",  the  amount  they  could 
spend  on  such  communications  would 
bie  unlimited  rather  than  subject  to  the 
Act's  contribution  limits  under  section 
441a. 

An  argiunent  can  be  made  that  the 
proposed  addition  of  unincorporated 
associations  to  the  internal 
communications  exception  is  in  conflict 
with  the  balancing  approach  adopted  by 
Congress  in  crafting  the  current 
statutory  scheme.  Under  this  approach, 
Congress  gave  the  corporations  and 
unions  who  were  subject  to  section  441b 
certain  rights  in  return  for  other 
obligations  and  restrictions,  which  are 
balanced  by  other  rights  and  restrictions 
in  the  law  for  individuals  and 
unincorporated  entities. 

Please  note,  however,  that  the 
Commission  does  not  intend  by  this 
proposed  change  to  signal  that 
unincorporated  associations  could  begin 
establishing,  and  paying  the  unlimited 
costs  of,  a  separate  segregated  fund.  See 
2  use  441b(b)(2)(C).  Cf.  California 
Medical  Association  v.  FEC,  453  U.S. 
182  (1981).  For  this  reason,  the  proposal 
to  add  unincorporated  associations 
would  only  be  made  in  section 
100.8(b)(4)  of  the  regulations.  To  avoid 
any  confusion,  the  Commission  will 
make  conforming  changes  to  Part  1 14  in 
the  final  rules  to  clarify  that 
membership  organizations  referred  to  in 
that  part  are  limited  to  "incorporated" 
entities,  if  the  proposal  to  add 
imincorporated  groups  is  approved  by 
the  Conunission  at  the  final  rule  stage. 

The  Commission  also  welcomes 
comments  on  any  related  topic. 

Certification  of  No  Effect  Pursuant  to  5 
U.S.C  605(b)  [Regulatory  Flexibility 
Act) 

These  proposed  rules  would  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
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number  of  small  entities.  The  basis  for 
tbis  certification  is  that  the  rules  would 
broaden  the  current  definition  of  who 
qualifies  as  a  member  of  a  membership 
association,  thus  expanding  the 
opportunity  for  such  associations  to 
send  electoral  advocacy 
communications  and  solicit 
contributions  to  their  separate 
segregated  funds,  but  would  not  require 
any  expenditiire  of  funds.  Therefore,  no 
significant  impact  would  result  for 
purposes  of  this  requirement. 

List  of  Subjects 

11  CFR  Part  100 

Elections. 

11  CFR  Part  114 

Business  and  industry.  Elections, 
Labor. 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  to  amend 
Subchapter  A,  Chapter  I  of  Title  11  of 
the  Code  of  Federal  Regulations  as 
follows: 

PART  100-SCOPE  AND  DEFINITIONS 
(2  U.S.C.  431) 

1.  The  authority  citation  for  Part  100 
would  continue  to  read  as  follows: 

Authority:  2  U.S.C.  431, 438(a)(8). 

2.  Section  100.8  would  be  amended 
by  revising  paragraphs  {b)(4) 
introductory  text  and  (b)(4)(iv)  to  read 
as  follows: 

flOOS    EjipMidltura(2U.S.C.431(9)). 


(b) 


•  *. 


(4)  Any  cost  incurred  for  any 
commimications  by  a  membership 
organization,  including  a  labor 
organization,  to  its  members,  or  by  a 
corporation  to  its  stockholders  or 
executive  or  administrative  personnel, 
is  not  an  expenditure,  as  long  as  the 
communication  is  subject  to  the 
direction  and  control  of  that  entity  and 
not  any  other  person,  except  that  the 
costs  directly  attributable  to  such  a 
communication  that  expressly  advocates 
the  election  or  defeat  of  a  clearly 
identified  candidate  (other  than  a 
communication  primarily  devoted  to 
subjects  other  than  the  express  advocacy 
of  the  election  or  defeat  of  a  clearly 
identified  candidate)  shall,  if  those  costs 
exceed  $2,000  per  election,  be  reported 
to  the  Commission  on  FEC  Form  7  in 
accordance  with  11  CFR  104.6. 
•        •        •        •        • 

(iv)  (A)  For  purposes  of  paragraph 
(b)(4)  of  this  section  membership 
organization  means  an  unincorporated 
association,  trade  association.* 
cooperative,  corporation  without  capital 


stock,  or  a  local,  national,  or 
international  labor  organization  that: 

(1)  Is  composed  of  members; 

[2)  Expressly  states  the  rights, 
qualifications,  obligations  and 
requirements  for  membership  in  its 
articles,  bylaws  and  other  formal 
organizational  dociunents; 

(5)  Is  self-governing,  such  that  the 
power  and  authority  to  direct,  and 
control  the  association  is  vested  in  some 
or  all  members,  pursuant  to  its  articles, 
by  laws  and  other  formal  organizational 
documents: 

(4)  Makes  its  articles,  bylaws  and 
other  formal  organizational  documents 
freely  available  to  its  membera; 

(5)  Expressly  solicits  membms; 

(6)  Expressly  acknowledges  the 
acceptance  of  membership,  such  as  by 
sending  a  membership  card  or  inclusion 
on  a  memberahip  newsletter  list;  and 

(7)  Is  not  organized  primarily  for  the 
purpose  of  influencing  the  nomination 
for  election,  or  election,  of  any 
individual  for  Federal  office. 

(B)  For  purposes  of  paragraph  (b)(4)  of 
this  section,  the  term  members  includes 
all  persons  who  are  currently  satisfying 
the  requirements  for  membership  in  a 
memberahip  organization.  afBrmatively 
accept  the  memberahip  organization's 
invitation  to  become  a  member,  affirm 
their  memberahip  on  at  least  an  annual 
basis  and  either: 

(1)  Have  some  significant  financial 
attachment  to  the  membership 
organization,  such  as  a  significant 
investment  or  ownerahip  stake; 

[2]  Are  required  to  pay  on  a  regular 
basis  a  specific  amount  of  annual  dues 
of  an  amount  predetermined  by  the 
organization;  or 

[3)  Have  a  significant  organizational 
attachment  to  the  membership 
organization  which  includes  direct  and 
enforceable  participatory  and  governing 
rights.  For  example,  such  rights  could 
include  the  right  to  vote  directly  or 
indirectly  for  at  least  one  individual  on 
the  memberahip  organization's  highest 
governing  board;  the  right  to  vote 
directly  for  organization  officere;  the 
right  to  vote  on  policy  questions  where 
the  highest  governing  body  of  the 
membership  organization  is  obligated  to 
abide  by  the  results;  or  the  right  to 
participate  directly  in  similar  aspects  of 
the  organization's  governance. 

(C)  Notwithstanmng  the  requirements 
of  paragraph  (b)(4)(iv)(B)  of  this  section, 
the  Commission  may  determine,  on  a 
case  by  case  basis,  that  persons  seeking 
to  be  considered  membera  of  a 
memberahip  organization  for  piuposes 
of  this  section  have  a  significant 
organizational  or  financial  attachment  to 
the  organization  under  circumstances 
that  do  not  precisely  meet  the 


requirements  of  the  general  rule.  For 
example,  student  membera  who  pay  a 
lower  amount  of  dues  while  in  school 
or  long  term  dues  paying  membera  who 
qualify  for  lifetime  membership  status 
with  little  or  no  dues  obligation  may  be 
considered  membera. 

P)  Notwithstanding  the  requirements 
of  paragraphs  (b)(4)(iv)(B)(l)  through  (3) 
of  this  section,  retired  membera  of  a 
local  union  who  have  paid  dues  for  a 
period  of  at  least  ten  yeara  are 
considered  membera  of  the  union;  and 
membera  of  a  local  union  are  considered 
to  be  membera  of  any  national  or 
international  union  of  which  the  local 
union  is  a  part  and  of  any  federation 
with  which  the  local,  national,  or 
international  union  is  affiliated. 

(E)  In  the  case  of  a  membership 
organization  which  has  a  national 
federation  structure  or  has  several 
levels,  including,  for  example,  national, 
state,  regional  and/or  local  affiliates,  a 
peraon  who  qualifies  as  a  member  of 
any  entity  vnthin  the  federation  or  of 
any  affiliate  by  meeting  the 
requirements  of  paragraph 
(b)(4)(iv)(B)(l).  (2).  (3)  or  (4)  of  this 
section  shall  also  qualify  as  a  member 
of  all  affiliates  for  purposes  of  paragraph 
(b)(4)(iv)  of  this  section.  The  factora  set 
forth  at  11  CFR  100.5(g)(4)  shall  be  used 
to  detennine  whether  entities  are 
affiliated  for  purposes  of  this  paragraph. 

(F)  The  status  of  a  membersnip 
organization,  and  of  membera.  for 
purposes  of  paragraph  (b)(4)  of  this 
section,  shall  be  determined  purauant  to 
paragraph  (b)(4)(iv)  of  this  section  and 
not  by  provisions  of  state  law  governing 
unincorporated  associations,  trade 
associations,  cooperatives,  corporations 
without  capital  stock,  or  labor 
organizations. 


PART  114— CORPORATE  AND  LABOR 
UNION  ACmVITY 

3.  The  authority  citation  for  Part  114 
would  continue  to  read  as  follows: 

Authority:  2  U.S.C.  431(8)(B),  431(9)(B). 
432.  437d(a)(8).  438(a)(8).  and  441b. 

4.  Section  114.1  would  be  amended 
by  revising  paragraph  114.1(e)  to  read  as 
follows: 

§114.1    Definitions. 

***** 

(e)(1)  For  purposes  of  paragraph  (e)  of 
this  section  membership  organization 
means  a  trade  association,  cooperative, 
corporation  without  capital  stock,  or  a 
local,  national,  or  international  labor 
organization  that: 

(i)  Is  composed  of  membera; 

(ii)  Expressly  states  the  rights. 
qualifications,  obligations  and 
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reqilirements  for  membership  in  its 
artioliss,  bylaws  and  other  formal 
orga^zational  dociunents; 

tiii}  Is  self-governing,  such  that  the 
pouijer  and  authority  to  direct,  and 
con^l  the  association  is  vested  in  some 
or  ail  members,  pursuant  to  its  articles, 
by  laws  and  other  formal  organizational 
documents; 

(iv)  Makes  its  articles,  bylaws  and 
othet  formal  organizational  documents 
freely  available  to  its  members: 

(v)l  Expressly  solicits  members; 

(vi)  Expressly  acknowledges  the 
acceptance  of  membership,  such  as  by 
sending  a  membership  card  or  inclusion 
on  4  knembership  newsletter  list;  and 

(Vijl)  Is  not  organized  primarily  for  the 
purpose  of  influencing  the  nomination, 
for  election,  gr  election,  of  any 
individual  to  Federal  ofBce. 

(^1  For  purposes  of  paragraph  (e)  of 
thisi  fection,  Uie  term  members  includes 
all  ^rsons  who  are  currently  satisfying 
the  k^uirements  for  membership  in  a 
menqbership  organization,  afGrmatively 
accept  the  membership  organization's 
invitation  to  become  a  member,  affirm 
theji;  membership  on  at  least  an  annual 
basis  and  either: 

(i)  Have  some  significant  financial 
attaidhment  to  the  membership 
orgithization,  such  as  a  significant 
investment  or  ownership  stake; 

(ii)  Are  required  to  pay  on  a  regular 
basis  a  specific  amount  of  annual  dues 
of  ain  amount  predetermined  by  the 
orgtiiization;  or 

(iii)  Have  a  significant  organizational 
attachment  to  the  membership 
organization  which  includes  direct  and 
enforceable  participatory  and  governing 
rights.  For  example,  such  rights  could 
inciiide  the  right  to  vote  directly  or 
indirectly  for  at  least  one  individual  on 
the  membership  organization's  highest 
governing  board;  the  right  to  vote 
directly  for  organization  officers;  the 
rigl^t  to  vote  on  policy  questions  where 
the  liighest  governing  body  of  the 
me  [fbership  organization  is  obUgated  to 
abide  by  the  results;  or  the  right  to 
paikicipate  directly  in  similar  aspects  of 
the  organization's  eovemance. 

(3^  Notwithstanoing  the  requirements 
of  j^^ragraph  (e)(2)  of  this  section,  the 
Conimission  may  determine,  on  a  case 
by  case  basis,  that  persons  seeking  to  be 
considered  members  of  a  membership 
organization  for  purposes  of  this  section 
ha|e  a  significant  organizatiohal  or 
financial  attachment  to  the  organization 
undier  circumstances  that  do  not 
praoisely  meet  the  requirements  of  the 
general  rule.  For  example,  student 
meflibers  who  pay  a  lower  amoimt  of 
due^  while  in  school  or  long  term  dues 
paying  members  who  qualify  for 
lifatjime  membership  status  with  Uttle  or 


no  dues  obligation  may  be  considered 
members. 

(4)  Notwithstanding  the  requirements 
of  paragraphs  (e)(2)  (i)  throu^  (iii)  of 
this  section,  retired  members  of  a  local 
union  who  have  paid  dues  for  a  period 
of  at  least  ten  years  are  considered 
members  of  the  imion;  and  members  of 
a  local  imion  are  considered  to  be 
members  of  any  national  or 
international  union  of  which  the  local 
union  is  a  part  and  of  any  federation 
with  which  the  local,  national,  or 
international  union  is  affiliated. 

(5)  In  the  case  of  a  membership 
organization  which  has  a  national 
federation  structure  or  has  several 
levels,  including,  for  example,  national, 
state,  regional  and/or  local  affiliates,  a 
person  who  qualifies  as  a  member  of 
any  entity  within  the  federation  or  of 
any  affiliate  by  meeting  the 
requirements  of  paragraph  (e)(2)  (i),  (ii), 
(iii)  or  (iv)  of  this  section  shall  also 
qualify  as  a  member  of  all  affiliates  for 

purposes  of  paragraph  (e)(1)  of  this 

section.  The  factors  set  forth  at  11  CFR 
100.5(g)(4)  shall  be  used  to  determine 
whether  entities  are  affiliated  for 
purposes  of  this  paragraph. 

(6)  The  status  of  a  membership 
organization,  and  of  members,  for 
purposes  of  this  part,  shall  be 
determined  pursuant  to  paragraph  (e)(1) 
of  this  section  and  not  by  provisions  of 
state  law  governing  trade  associations, 
cooperatives,  corporations  without 
capital  stock,  or  labor  organizations. 

*        *        •        »        • 

S  114.7    [Amended] 

5.  In  §  114.7,  paragraph  (k)  would  be 
removed. 

§114.8    [Amended] 

6.  In  §  114.8,  paragraph  (g)  would  be 
removed  and  reserved. 

Dated:  December  11, 1998. 
Scott  E.  Thomas, 

Acting  Chairman,  Federal  Election 
Commission. 

[PR  Doc.  98-33317  Filed  12-15-98;  8:45  am] 
MLUNQ  CODE  STIS-OI-P 


FARM  CREDIT  ADMINISTRATION 

12  CFR  Parts  611, 614,  and  618 

RIN  3062-AB87 

Organliation;  Loan  Policlas  and 
Operations;  Qanaral  Provisions; 
Chartsfsd  Territortes 

agency:  Farm  Credit  Administration. 
ACTION:  Proposed  rule;  comment  period 
extension. 


summary:  The  Farm  Credit 
Administration  (FCA)  Board  extends  the 
comment  period  on  the  proposed  rule 
that  would  allow  Farm  Credit  System 
(FCS)  customers  to  do  business  with  the 
FCS  association  of  their  choice.  The 
FCA  Board  extends  the  comment  period 
on  the  proposed  rule  for  90  more  days 
so  interested  parties  have  additional 
time  to  provide  comments. 

DATES:  Please  send  your  comments  to  us 
on  or  before  May  10, 1999. 

ADDRESSES:  You  may  mail  or  deliver 
comments  to  Patricia  W.  DiMuzio, 
Director,  Regulation  and  Policy 
Division.  Office  of  Policy  and  Analysis, 
Farm  Credit  Administration,  1501  Farm 
Credit  Drive,  McLean,  Virginia  22102- 
5090  or  send  them  by  facsimile 
transmission  to  (703)  734-5784.  You 
may  also  submit  comments  via 
electronic  mail  to  "reg-commOfca.gov" 
or  through  the  Pending  Regulations 
section  of  the  FCA's  interactive  website 
at  "www.fca.gov."  Copies  of  all 
communications  received  will  be 
available  for  review  by  interested  parties 
in  the  Office  of  Policy  and  Analysis, 
Farm  Credit  Administration. 

FOR  FURTHER  INFORMATION  CONTACT: 

S.  Robert  Coleman,  Senior  Policy 
Analyst,  Regulation  and  PoUcy 
Division,  Office  of  Policy  and 
Analysis,  Farm  Credit  Administration, 
McLean,  VA  22102-5090,  (703)  883- 
4498, 
or 

Richard  A.  Katz,  Senior  Attorney. 
Regulatory  Enforcement  Division, 
Office  of  General  Counsel,  Farm 
Credit  Administration,  McLean,  VA 
22102-5090.  (703)  883-4020,  TDD 
(703) 883-4444. 

SUPPLEMENTARY  INFORMATION:  On 
November  9, 1998,  we  published  a 
proposed  rule  in  the  Federal  Refister  to 
amend  regulations  in  parts  611,  614, 
and  618  so  farmers,  ranchers,  and  other 
eligible  customers  could  seek  financing 
and  related  services  from  any  FCS 
lender  operating  under  title  I  or  n  of  the 
Farm  Credit  Act  of  1971,  as  amended. 
The  rule  proposes  to  eliminate 
geographic  barriers  that  often  prevent  a 
Farm  Credit  System  lender  from  serving 
customers  beyond  its  designated 
territory.  At  the  same  time,  the  rule 
continues  to  ensure  that  every  eligible 
customer  will  have  access  to  FCS  credit 
and  related  services.  The  comment 
period  will  expire  on  February  8, 1999. 
See  63  FR  60219,  November  9, 1998.  In 
response  to  several  requests,  we  now 
extend  the  comment  period  until  May 
10, 1999,  so  you  will  have  more  time  to 
respond. 
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Dated:  December  10, 1998. 
Flojrd  Ftthiu. 

Secretary.  Fann  Credit  Administration  Board. 
(FR  Doc  9S-33340  Filed  12-15-98;  8:45  am] 
HUMQ  COM  cns-ei-p 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

Proposed  Modification  of  the  Orlando 
Class  B  Airspaca  Araa.  FL;  Public 
Masting 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  public  meeting. 


SUMMARY:  This  notice  announces  two 
fact-finding  informal  airspace  meetings. 
The  purpose  of  these  meetings  is  to 
provide  interested  parties  the 
opportunity  to  present  views, 
recommendations,  and  comments  on  the 
proposal  to  modify  the  Orlando  Class  B 
airspace  area.  PL. 

DATES:  Meeting:  The  informal  airspace 
meetings  will  be  held  on  Wednesday. 
February  17.  and  Thursday.  February. 
18. 1999.  starting  at  7:00  p.m. 
Cktniments:  Comments  must  be  received 
on  or  before  March  31. 1999. 
ADDRESSES:  On  February  17. 1999.  the 
meeting  will  be  at  the  ICissimmee 
Municipal  Airport  Terminal  Building, 
301  N.  Dyer  Blvd.,  IGssimmee.  FL.  On 
February  18. 1999.  the  meeting  will  be 
at  Hangar  241.  Orlando  Executive 
Airport,  241  N.  Crystal  Lake  Dr., 
Orlando.  FL 

COMMENTS:  Send  or  deliver  comments 
on  the  proposal  in  triplicate  to: 
Manager.  Air  TrafBc  Division.  ASO- 
500.  Federal  Aviation  Administration. 
1701  Columbia  Ave..  College  Park.  GA 
30337. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Nancy  Shelton.  Air  TrafBc  Division. 
ASO-500.  FAA.  Southern  Regional 
Office,  telephone  (404)  305-5585. 
SUPPLEMENTARY  MFORMATKM: 

Meeting  Procedures 

The  following  procedures  will  be 
used  to  facilitate  the  meeting: 

(a)  The  meetings  will  be  informal  in 
nature  and  will  be  conducted  by  a 
representative  of  the  FAA  Southern 
R^on.  Representatives  firom  the  FAA 
wiU  present  a  formal  briefing  on  the 
proposed  changes  to  the  Class  B 
airspace  area.  Each  participant  will  be 
given  an  opportunity  to  deliver 
comments  or  make  a  presentation  at  the 
meetings. 


(b)  The  meetings  will  be  open  to  all 
persons  on  a  space-available  basis. 
There  will  be  no  admission  fee  or  other 
charge  to  attend  and  participate. 

(c)  Any  person  wisning  to  make  a 
presentation  to  the  FAA  panel  will  be 
asked  to  sign  in  and  estimate  the 
amount  of  time  needed  for  such 
presentation.  This  will  permit  the  panel 
to  allocate  an  appropriate  amount  of 
time  for  each  presenter. 

(d)  The  meeting  will  not  be  adjourned 
until  everyone  on  the  list  has  had  an 
opportimity  to  address  the  panel. 

(e)  Position  papers  or  other  handout 
material  relating  to  the  substance  of  the 
meetings  will  be  accepted.  Participants 
wishing  to  submit  handout  material 
should  present  three  copies  to  the 
presiding  officer.  There  should  be 
additional  copies  of  each  handout 
available  for  other  attendees. 

(f)  The  meetings  will  not  be  formally 
recorded.  However,  a  sunmiary  of  the 
comments  made  at  the  meetings  will  be 
filed  in  the  docket. 

Agenda  Ibr  the  Meetings 

Opening  Remarks  and  Discussion  of 
Meeting  Procedures. 
Briefing  on  Background  for  Proposals. 
Public  Presentations  and  Comments. 
Closing  Comments. 

Issued  in  Washington,  DC,  on  December  7. 
1998. 

RBginald  C  MattlwwB, 

Acting  Program  Director  for  Air  Traffic 
Airspace  Management. 

[FR  Doc.  98-32966  Filed  12-15-98;  8:45  am] 
BILUNO  CODE  4«1»-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

(Alrapace  Doetot  No.  98-AAL-21] 

Proposed  Establlsliment  of  Class  E 
Airspaca;  Barter  Island,  AK 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  action  proposes  to 
establish  Class  E  airspace  at  Barter 
Island,  AK.  The  establishment  of  Global 
Positioning  System  (GPS)  and 
Nondirectional  Radion  Beacon  (NDB) 
instrument  approaches  at  Barter  Island, 
AK,  has  made  this  action  necessary.  The 
Barter  Island  Airport  status  will  change 
from  Visual  FUght  Rules  (VFR)  to 
Instiimient  Fli^t  Rules  (IFR).  Adoption 
of  this  proposal  would  result  in  the 
provision  of  adequate  controlled 
airspace  for  IFR  operations  at  Barter 
Island,  AK. 


DATES:  Comments  must  be  received  on 
or  before  February  1, 1999. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager. 
Operations  Branch.  AAL-530.  Docket 
No.  98-AAL-21.  Federal  Aviation 
Administration.  222  West  7th  Avenue. 
Box  14.  Anchorage.  AK  99513-7587. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Alaskan  Region  at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Office  of  the  Manager.  Operations 
Branch,  Air  Traffic  Division,  at  the 
address  shown  above  and  on  the 
Internet  at  Alaskan  Region's  homepage 
at  http://www.alaska.foa.gov/at  or  at 
address  http-7/162.58.28.41/aL 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  van  Haastert,  Operations  Branch, 
AAL-538,  Federal  Aviation 
Administration,  222  West  7th  Avenue. 
Box  14.  Anchorage.  AK  99513-7587; 
telephone  number  (907)  271-5863;  fax: 
(907)  271-2850;  e-mail: 
Robert.van.Haastert9foa.dot.gov. 
Internet  address:  http:// 
www.alaska.foa.gov/at  or  at  address 
http://162.58.28.41/aL 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argiunents  as  they  may  desire. 
Comments  that  provide  the  foctual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  niunber  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Coonmenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
AAL-21."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  commimications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
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exai  1  [nation  in  the  Operations  Branch. 


Air  tVaffic  Division.  Federal  Aviation 
Adnt^stration.  222  West  7th  Avenue. 
Box  114,  Anchorage.  AK,  both  before  and 
afteij  ihe  closing  date  for  comments.  A 
repdi|t  summarizing  each  substantive 
pubuc  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  In  the  docket. 

Availability  of  NPRNTs 

An  electronic  copy  of  this  dociunent 
may  be  downloaded,  using  a  modem 
and  isuitable  communications  software, 
firom^the  FAA  regulations  section  of  the 
Fedvrorld  electronic  bulletin  board 
service  (telephone:  703-321-3339)  or 
the  Federal  Register's  electronic 
bulliBJtin  board  service  (telephone:  202- 
512-i^661). 

Internet  users  may  reach  the  Federal 
Register's  web  page  for  access  to 
recently  published  rulemaking 
docuvnents  at  http:// 

wwW.access.gpo.gov/su docs/aces/ 

acesl40.html. 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the 
epilations  Branch.  AAL-530.  Federal 
Avi^ion  Administration.  222  West  7th 
Avenue.  Box  14.  Anchorage,  AK  99513- 
7587.  Communications  must  identify 
the  notice  number  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
making  list  for  future  NPRM's  shoidd 
alsp  kequest  a  copy  of  Advisory  Circular 
No.;  11-2A.  whidi  describes  the 
appjlication  procedure. 

The  Proposal 

Tixe  FAA  proposes  to  amend  14  CFR 
part  71  by  establishing  Class  E  airspace 
at  Barter  Island.  AK.  through  the 
establishment  of  GPS  and  NDB 
instrument  approaches  to  Barter  Island, 
AK,  The  Barter  Island  Airport  status 
will  be  upgraded  from  VFR  to  IFR  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  controlled  airspace  for 
IFR  operations  at  Barter  Island,  AK. 

'I!he  area  woidd  be  depicted  on 
aerbnautical  charts  for  pilot  reference. 
The  co(Drdinates  for  this  airspace  docket 
arejpased  on  North  American  Datiun  83. 
The  Class  E  airspace  areas  designated  as 
70a/l200  foot  transition  areas.are 
published  in  paragraph  6005  in  FAA 
Ordf  r  7400.9F,  Airspace  Designations 
andJieporting  Points,  dated  September 
10, 1998,  and  effective  September  16, 
1999,  which  is  incorporated  by 
lefetence  in  14  CFR  71.1  (63  FR  50139; 
September  21, 1998).  The  Class  E 
airspace  listed  in  this  document  woiUd 
be  pjublished  in  the  Order. 

"^e  FAA  has  determined  that  these 
proposed  regulations  only  involve  an 
established  body  of  technical 


regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  imder  Executive 
Onier  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaliiation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71—  DESIGNATION  OF  CLASS 
A.  CLASS  B,  CLASS  C,  CLASS  D.  AND 
CLASS  E  AlHSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authortty:  49  U.S.C.  106(g),  40103, 40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

fTi.i    [AnMOdedl 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9F.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10. 1998.  and  effective 
September  16. 1998.  is  to  be  amended 
as  follows: 

Pamgrapb  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
atxjve  the  surface  of  the  earth. 

•         *         •         •         • 

AALAKES    Barter  bland.  AK  [New] 

Barter  Island  Airport,  AK 

(Lat.  7V  08'  02"  N..  long.  143"  34'  55"  W.) 
Baiter  Island  NDB 
(Ut.  70"  07'  50"  N.,  long.  143'  38'  38"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surfece  within  a  4.7  mile 
radius  of  the  Baiter  Island  Airport;  and  that 
airspace  extending  upwaid  from  1,200  feet 
above  the  sur&ce  within  Jie  area  boimded  by 
a  line  beginning  at  lat  70°  17'  07"  N.,  long. 
142»  47'  30"  W.  to  lat  69°  59'  40"  N.,  long. 
142*  55'  45"  W.  to  lat.  69"  41'  50"  N.,  long. 
143'  39'  55"  W.  to  lat.  69"  42'  25"  N.,  long. 
144*  03'  50"  W.  to  lat  70"  05'  20"  N.,  long, 
144"  30'  00"  W.  to  lat  7(f  14'  31"  N.,  long. 


144°  35'  00"  W.,  thence  east  12  miles  away 
and  parallel  to  the  shoreline  to  the  point  of 
beginning. 

Issued  in  Anchorage.  AK.  on  December  7, 
1998. 

loaeph  F.  Woodford. 

Acting  Manager,  Air  Traffic  Division,  Alaskan 
Region. 

(FR  Doc.  98-33294  Filed  12-15-98;  8:45  am] 
MLUNO  OOOE  4t1»-19-r 


DEPARTMENT  OF  TRANSPORTATION 
Fedaral  Aviation  Administration 
14  CFR  Part  71 

[AirspM*  Doetot  No.  9e-AAL-22] 

Propoaad  Revision  of  Class  E 
Alrapaca:  Soldotna,  AK 

AQENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes  to  revise 
Class  E  airspace  at  Soldotna,  AK.  The 
establishment  of  Global  Positioning 
System  (GPS)  instrument  approaches  to 
runway  (RWY)  07  and  RWY  25  at 
Soldotna,  AK,  have  made  this  action 
necessary.  Adoption  of  this  proposal 
would  result  in  the  provision  of 
adequate  controlled  airspace  for 
Instrument  Flight  Rules  (IFR)  operations 
at  Soldotna,  AK. 

DATES:  Comments  must  be  received  on 
or  before  February  1, 1999. 

ADDRESSES:  Send  comments  on  the 
proposal  in  tripUcate  to:  Manager. 
Operations  Branch,  AAL-530,  Docket 
No.  98-AAL-22,  Federal  Aviation 
Administration.  222  West  7th  Avenue. 
Box  14.  Anchorage.  AK  99513-7587. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Alaskan  Region  at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Office  of  the  Manager.  Operations 
Branch,  Air  Traffic  Division,  at  the 
address  shown  above  and  on  the 
Internet  at  Alaskan  Region's  homepage 
at  http://www.alaska.£Ba.gov/at  or  at 
address  http://162.58.28.41/at. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  van  Haastert,  Operations  Branch. 
AAL-538,  Federal  Aviation 
Administration.  222  West  7th  Avenue. 
Box  14.  Anchon^.  AK  99513-7587; 
telephone  number  (907)  271-5863;  fax: 
(907)  271-2850;  email: 
Robert.  van.Haastert9faa.doLgov. 
Internet  address:  http:// 
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www.alaska.fiaa.gov/at  or  at  address 
httpV/162.58.28.41/at. 
SUPPLEMENTARY  MFOfMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
Usted  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
AAL-22."  The  postcard  will  be  date/ 
time  stamped  and  retiuned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  fight 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Operations  Branch, 
Air  Traffic  Division,  Federal  Aviation 
Administration,  222  West  7th  Avenue, 
Box  14,  Anchorage,  AK,  both  before  and 
after  the  closing  date  for  comments.  A 
report  siunmarizing  each  substantive 
pubUc  contact  with  FAA  personnel 
concerned  with  this  rulemaking  wiU  be 
filed  in  the  docket. 

Availability  of  NPRM's 

An  electronic  copy  of  this  document 
may  be  downloaded,  using  a  modem 
and  suitable  communications  software, 
bom  the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (telephone:  703-321-3339)  or 
the  Federal  Register's  electronic 
bulletin  board  service  (telephone:  202- 
512-1661). 

Internet  users  may  reach  the  Federal 
Register's  web  page  for  access  to 
recently  published  rulemaking 
doaunents  at  http:// 

www.access.gpo.gov/su_docs/aces/ 
acesl40.html. 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the 
Gyrations  Branch.  AAL-530.  Federal 
Aviation  Administration,  222  West  7th 


Avenue,  Box  14,  Anchorage,  AK  99513- 
7587.  Commimications  must  identify 
the  notice  number  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  fist  for  future  NPRM's  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2A,  which  describes  the 
appfication  procedure. 

The  Proposal 

The  FAA  proposes  to  amend  14  CFR 
part  71  by  revising  Class  E  airspace  at 
Soldotna,  AK,  through  the 
estabfishment  of  GPS  instnunent 
approaches  to  RWY  07  and  RWY  25. 
The  intended  effect  of  this  proposal  is 
to  provide  adequate  controlled  airspace 
for  IFR  operations  at  Soldotna,  AK. 

The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  I>atum  83. 
The  Class  E  airspace  areas  designated  as 
a  700/1200  foot  transition  area,  are 
pubfished  in  paragraph  6005  in  FAA 
Order  7400.9F,  Airspace  Designations 
and  Reporting  Points,  dated  September 
10, 1998,  and  effective  September  16, 
1998,  which  is  incorporated  by 
reference  in  14  CFR  71.1  (63  FR  50139; 
September  21, 1998).  The  Class  E 
airspace  Usted  in  this  document  would 
be  revised  and  published  in  the  Order. 
The  FAA  has  determined  that  these 
proposed  regulations  only  involve  an 
established  body  of  technical 
regulations  for  which  fiequent  tmd 
routine  amendments  are  necessary  to 
keep  them  operationally  ciurent.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  PoUcies 
and  Procedxues  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 


PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g).  40103.  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points. 
dated  September  10, 1998.  and  effective 
September  16. 1998.  is  to  be  amended 
as  follows: 

Paragraph  6005    Qass  E  airspace  aivas      ' 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AAL  AK  ES  Soldotna,  AK 

Soldotna  Airport,  AK 

(Lat.  60<'28'34"  N.,  long.  151t)l'57"  W.) 
Kenai  VOR/DME 

(Ut  60«'36'53''  N.,  long.  151»11'43"  W.) 
Soldotna  NDB 

(Lat.  60''28'30"  N.,  long.  150»52'44"  W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  wiUiin  a  6.4-niile 
radius  of  the  Soldotna  Airport  and  within  4 
miles  each  side  of  the  150°  and  330°  radial 
of  the  Kenai  VOR/DME  extending  from  the 
6.4-mile  radius  airport  to  10  miles  west  of  the 
airport  and  within  4  miles  either  side  of  the 
270°  bearing  from  the  Soldotna  NDB 
extending  from  the  6.4-mile  radius  to  21 
miles  west  of  the  airport  and  within  4.6  miles 
north  and  4  miles  south  of  the  090°  bearing 
from  the  Soldotna  NDB  extending  from  the 
6.4-mile  radius  tp  14.3  miles  east  of  the 
airport. 
•         *         *         •         • 

Issued  in  Anchorage,  AK,  on  December  7, 
1998. 

Jonph  F.  Woodford. 

Acting  Manager.  Air  Traffic  Division.  Aiaskan 
Region. 

IFR  Doc.  98-33293  Filed  12-1S-98;  8:45  am] 
mUMQ  CODE  4»10-13-P 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  423 

Trade  Regulation  Rule  on  Care 
Labeling  of  Textile  Wearing  Apparel 
and  Certain  Piece  Goods 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Annoimcement  of  pubfic 
workshop-conference. 


summary:  The  Federal  Trade 
Conunission  ("the  Commission")  will 
hold  a  pubfic  workshop-conference  in 
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connection  with  the  notice  of  proposed 
rulemaking  published  May  8, 1998 
proposing  amendments  to  its  Trade 
Regulation  Rule  on  Care  Labeling  of 
Te^le  Wearing  Apparel  and  Certain 
Piei*  Goods,  16  CFR  Part  423  ("the  Care 
LaMling  Rule"  or  "the  Rule").  The 
woTKshop-conference  will  be  for 
dis^rtission  of  issues  related  to  care 
labeling  instructions  for  home 
laundering  and  professional 
we^leaning  of  texdle  wearing  apparel. 
DAlhlS:  The  public  woriuhop-conference 
willTtake  place  on  Friday.  January  29, 
199^^,  from  9:00  a.m.  imtil  5:30  p.m. 
Mel^bers  of  the  public  who  are 
interested  in  participating  in  the  public 
woi^Lshop-confwence  must  notify  the 
Coii^mission's  staff  in  writing  on  or 
beijre  January  14, 1999. 
ADtllESSES:  Notification  of  interest  in 
participating  in  the  public  workshop- 
conference  diould  be  submitted  in 

rriung  on  or  before  January  14. 1999,  to 
Jai^s  G.  Mills,  EKvision  of  Enforcement. 

1 4616.  Federal  Trade  Commission. 
WMhington.  DC  20580.  The  public 
w(ukshop-conference  will  t^ce  place  in 
Roiom  432  of  the  Federal  Trade 
Commission  Headquarters  Building,  600 
Pennsylvania  Avenue.  NW,  Washington. 
DC; 

FOR  FURTHER  MFORMATION  CONTACT: 
Constance  M.  Vecellio.  (202)  326-2966. 
or  Jbmes  G.  Mills.  (202)  326-3035. 
Attorneys.  Divisicm  of  Enforcement, 
Federal  Trade  Commission, 
Wwhington,  DC  20580. 
SUI*PLEMENTARY  information: 

L  Background 

A.  The  Care  Labeling  Rule 

ibe  Care  Labeling  Rule  was 
promulgated  by  the  Commission  on 
December  16. 1971. 36  FR  23883.  In 
1983.  the  Conunission  amoided  the 
Rnje  to  clarify  its  requirements  by 
icMitifying  in  greater  detail  the  washing 
OS  0ry  cleaning  information  to  be 
included  on  care  labels.  48  FR  22733 
(1983).  The  Care  Labeling  Rule,  as 
amended,  requires  manufactxuers  and 
importers  of  textile  wearing  apparel  and 
.  oeitain  piece  goods  to  attach  care  labels 
to  uese  items  stating  what  regular  care 
i^  deeded  for  the  ordinary  use  of  the 
p}^uct.  16  CFR  423.6(a)  and  (b).  The 
RUle  also  requires  that  the  manufacturer 
o^  [importer  possess,  prior  to  sale,  a 
r^^sonable  basis  for  the  care 
instructions.  16  CFR  423.6(c). 

flj.  Procedural  History 

Regulatory  Review  of  the  Rule 

\s  part  of  its  continuing  review  of  its 
tJi  de  regulation  rules  to  determine  their 
c  J  rrent  effectiveness  and  impact,  the 


Commission  published  a  Federal 
Register  notice  on  June  15, 1994, 
seeking  comment  on  the  costs  and 
benefits  of  the  Rule,  and  related 
questions,  such  as  what  changes  in  the 
Rule  would  increase  the  Rule's  benefits 
to  purchasers  and  how  those  changes 
would  affect  the  costs  the  Rule  imposes 
on  firms  subject  to  its  requirements.  59 
FR  30733  ("the  1994  Notice").  The 
comments  in  response  to  the  1994 
Notice  generally  expressed  continuing 
support  for  the  Rule,  stating  that  correct 
care  instructions  benefit  consiuners  by 
extending  the  useful  life  of  the  garment, 
by  helping  the  consumer  maximize  the 
appearance  of  the  garment,  and/or  by 
allowing  the  consumer  to  take  the  ease 
and  cost  of  care  into  consideration  when 
making  a  piuchase. 

2.TheANPR 

Based  on  this  review,  the  Commission 
determined  to  retain  the  Rule,  but  to 
seek  additional  comment  on  possible 
amendments  to  the  Rule.  To  begin  the 
process,  the  Commission  published  an 
Advance  Notice  of  Proposed 
Rulemaking  on  December  28, 1995, 60 
FR  67102  ("the  ANPR").  In  the  ANPR. 
the  Commission  discussed  and  solicited 
comment  on  standards  for  water 
temperature,  the  desirability  of  a  home 
washing  instruction  and  a  wet  cleaning 
instruction  for  items  for  which  such 
processes  are  appropriate,  and  the 
Rule's  reasonable  basis  standard.  The 
Commission  received  64  comments  in 
response  to  these  issues. 

3.  The  NPR 

Based  on  the  comments  responding  to 
the  ANPR,  and  on  other  evidence,  the 
Commission  published  a  Notice  of 
Proposed  Rulemaking  in  May  1998. 63 
FR  25417  (May  8. 1998)  ("the  NPR"),  in 
which  the  Commission  proposed  the 
following  specific  amendments  to  the 
Rule  and  sought  comments  thereon: 

1.  An  amendment  to  require  that  an 
item  that  can  be  safely  cleaned  by  home 
washing  be  labeled  with  instructions  for 
home  washing; 

2.  An  amendment  to  establish  a 
definition  in  the  Rule  for  "professional 
wetcleaning"  and  to  permit 
manufacturers  to  label  a  garment  that 
can  be  professionally  wetcleaned  with  a 
"professionally  wetclean"  instruction: 

3.  An  amendment  to  clarify  that 
manufactiuers  must  establish  a 
reasonable  basis  for  care  instructions  for 
an  item  based  on  reliable  evidence  for 
eadi  component  of  the  item  in 
conjunction  with  reliable  evidence  for 
the  garment  as  a  whole;  and 

4.  An  amendment  changing  the 
definitions  of  "cold."  "warm"  and 
"hot"  water  to  be  consistent  with  thoM 


of  the  American  Association  of  Textile 
Chemists  and  Colorists  ("AATCC"),  and 
adding  a  new  term — "very  hot"— and 
corresponding  definition  consistent 
with  AATCC's  term  and  definition. 
The  NPR  also  included  six  specific 
questions  to  elicit  information  on  the 
proposed  amendments. 

In  the  NPR.  the  Commission  made  the 
following  announcement: 

The  Commission  has  detennined,  pumiant 
to  16  CFR  1.20,  to  follow  the  procedures  set 
forth  in  this  notice  for  this  proceeding.  The 
Commission  has  decided  to  employ  a 
modified  version  of  the  rulemaking 
procedures  ipeci6ed  in  Section  1.13  of  the 
Commission's  Rules  of  Practice.  The 
proceeding  will  have  a  single  Notice  of 
Proposed  Rulemaking,  and  disputed  issues 
will  not  be  designated. 

The  Commission  will  hold  a  public 
workshop-conference  to  discuss  the  issues 
raised  by  this  NPR.  Moreover,  if  comments  in 
response  to  this  NPR  request  hearings  with 
cross-examination  and  rebuttal  submissions, 
as  specified  in  Section  18(c)  of  the  Federal 
Trade  Commission  Act,  15  U.S.C  57a(c).  the 
Commission  will  also  hold  such  hearings. 
After  the  public  workshop,  the  Commission 
will  publ^h  a  notice  in  the  Federal  EagistT 
sUting  whether  hearings  will  be  held  in  this 
matter,  and,  if  so,  the  time  and  place  of 
hearings  and  instructions  for  those  desiring 
to  present  testimony  or  engage  in  croes- 
examination  of  witnesses. 

63  FR  25425-26  (May  8. 1998). 

The  Commission  idso  stated  in  the 
NPR  that  it  would  announce  the  time 
and  place  of  the  workshop-conference 
after  the  comment  period,  which  closed 
on  JtUy  27, 1998.  Today's  notice 
announces  that  the  workshop- 
conference  will  take  place  on  January 
29. 1999,  from  9:00  a.m.  imtil  5:30  p.m. 
in  room  432  of  the  Commission's 
Headquarters  Building  at  600 
Pennsylvania  Avenue.  NW.  Washington. 

DC. 

There  were  no  requests  for  hearings  in 
the  38  comments  received  in  response 
to  the  NPR*  Therefore,  the  Commission 


>  The  coounents  were  from:  five  consumer*;  one 
conaumer  group:  one  academician;  two  textile  fiber 
manufacturer  astociations;  two  apparel 
manufacturer  associationa;  one  apparel 
manuEacturer;  one  apparel  retailer  five  profBaaiooel 
cleaner  asaociation*:  eight  profeaaional  cleaners; 
one  international  association  for  textile  care 
lebeling:  three  laundry  equipment  manuiecturen; 
two  manufacturers  of  cleaning  products;  one 
environmental  protection  group:  one  non-profit 
research  and  technical  assistance  organization;  one 
non-profit  clearinghouse  for  information  on 
emissions  control;  one  home  appliance 
manufacturer  trade  association;  one  home  appliance 
repairman;  and  one  foreign  nation.  The  comments 
are  on  the  public  record  and  are  available  for  public 
inspection  in  accordance  with  the  Freedom  of 
Information  Act.  5  U.S.C.  552,  and  the 
Commission's  Rule*  of  Practice,  16  CFR  4.11.  at  the 
Consumer  Response  Center,  Public  Reference 
Section,  Room  130,  Federal  Trade  Conunission.  6th 

Continued 
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will  not  hold  public  hearings  in  this 
matter.  Six  comments  contained 
requests  to  participate  in  the  workshop- 
conference. 

n.  Comments  on  the  Issues  in  the  NPR 
That  Will  Form  the  Basis  of  the 
Workshop-Conference 

As  a  result  of  its  initial  analysis  of  the 
comments  responding  to  the  NPR,  the 
Commission  has  concluded  that  the 
comments  addressing  two  of  its 
proposals — to  require  a  home  washing 
instruction  for  home-washable  products 
and  to  permit  a  "Professionally 
Wetclean"  instruction  for  items  for 
which  that  care  method  would  be 
appropriate — express  points  of  view  that 
merit  further  discussion.  The 
Commission  will  base  its  analysis  of  the 
other  two  proposals  (relating  to  water 
temperature  standards  and  Ae  Rule's 
reasonable  basis  requirement)  on  the 
written  comments  in  the  record,  and 
will  include  a  discussion  of  these 
proposals  in  the  Statement  of  Basis  and 
Purpose  that  the  Commission  will 
pubhsh  along  with  any  final 
amendments  to  the  Rule.  Those 
proposals  will  not  be  discussed  at  the 
workshop-conference. 

A.  The  Home-Washing  Instruction 

The  17  comments  responding  to  the 
proposal  to  require  washing  instructions 
for  items  that  could  be  home-laundered 
(with  a  "Dryclean"  instruction  optional, 
if  appropriate)  expressed  divergent 
views.  Some  supported  the  proposal  as 
stated.  Others  favored  requiring  both 
drycleaning  and  home  laundering 
instructions  if  both  were  appropriate. 
Still  others  opposed  the  proposal 
altogether,  contending  that  it  would 
necessitate  additional  testing  by 
manufacturers  in  order  to  have  a 
reasonable  basis  for  both  methods  of 
care,  instead  of  only  one,  and 
recommended  that  the  Rule  remain 
unchanged  in  this  regard. 

Twelve  comments  addressed  how 
consumers  interpret  a  "Dryclean" 
instruction.  Many  said  there  was  no 
empirical  evidence  on  this  point,  but 
they  believed  that  consumers  think  it 
means  that  an  item  so  labeled  cannot  be 
washed  at  home.  The  Clorox  Company 
(comment  no.  22)  submitted  a  random 
digit  dial  telephone  interview  survey  of 
1,000  nationally  representative  adult 
consumers  conducted  by  an 
independent  market  research  firm.  Half 
the  consumers  interviewed  in  the 
survey  had  laundered  items  labeled 
"Dryclean,"  and  60%  of  these 


respondents  were  generally  satisfied 
with  the  results.  T^e  study  showed  that 
nearly  90%  of  consumers  interviewed 
would  prefer  care  labels  to  include 
washing  instructions.  This  suggests  that 
a  significant  pocentage  of  garments  that 
are  labeled  "Dryclean"  may  be  home 
laimdered;  moreover,  consumers 
expressed  an  overwhelming  preference 
to  be  given  such  information.  In 
addition,  the  siuvey  suggests  that 
consimiers  may  not  treat  "Dryclean" 
and  "Dryclean  Only"  instructions 
differently,  although  under  the  current 
Rule  they  have  distinctly  different 
meanings.2  This  research,  which  was 
not  available  to  the  other  commentors 
when  they  filed  their  comments, 
provides  empirical  evidence  of 
consumers'  views  and  their  behavior 
when  they  make  decisions  on  how  to 
care  for  a  garment  labeled  for 
drycleaning.  Accordingly,  the 
Commission  requests  that  participants 
in  the  workshop-conference  review  this 
study  and  be  prepared  to  discuss  its 
findings.  This  research  is  now  on  the 
public  record  with  the  other  comments. 

B.  The  "Professionally  Wetclean" 
Instruction 

The  NPR  proposed  an  amendment 
that  would  include  a  definition  for 
wetcleaning  and  permit  (but  not  require) 
a  wetcleaning  instruction  together  with 
the  item's  fiber  content,  a 
recommendation  of  at  least  one  type  of 
cleaning  equipment  (unless  all  types  of 
commercially  available  professional 
cleaning  equipment  would  be 
appropriate),  and  one  other  appropriate 
method  of  cleaning  (or  a  warning  that 
the  item  cannot  be  washed  or 
drycleaned.  if  such  is  the  case).  The 
NPR  also  asked  for  information  on  the 
number  of  domestic  businesses  that 
provide  professional  wetcleaning  to  the 
public  on  a  regular  basis  and  the 
appropriateness  of  the  proposed 
wetcleaning  amendment. 

Twenty-five  comments  addressed  the 
proposed  wetcleaning  instruction  and/ 
or  responded  to  the  question  in  the  NPR 
relating  to  it.  A  feVv  opposed  the 
proposal,  maintaining  that  the 
technology  and  availability  of 
wetcleaning  are  not  yet  advanced 
enough  to  justify  a  wetcleaning 


St.  and  Pennsylvania  Avenue.  NW,  Washington. 
D.C  The  comments  also  are  available  for  inspection 
on  the  Commission's  website  at  <www.ftc.gov/bcp/ 
niIemaking/careUbel/comments/comlist.htm>. 


*  The  Rule  currently  requires  either  a  washing 
instruction  or  a  drycleaning  instruction  for  items 
that  can  be  safely  subjected  to  both  processes;  it 
does  not  require  both  instructions.  Thus,  a 
manufacturer  using  a  "Dryclean"  instruction  needs 
to  be  able  to  subsUntiate  only  that  drycleaning  is 
an  acceptable  method  of  care.  In  contrast,  a 
manufacturer  that  uses  a  "Dryclean  Only" 
instruction  must  be  able  to  substantiate  both  that 
drycleaning  refurbishes  the  garment  without 
damage  and  that  *  ome  washing  would  result  in 
damage  to  the  garment. 


instruction.  Most  fevored  some  kind  of 
wetcleaning  instnicticm.  but 
recommended  varying  circumstances 
under  which  the  instruction  should  be 
allowed.  Some  comments  fevored  the 
proposed  requirement  to  include 
another  appropriate  care  method  with 
the  wetcleaning  instruction,  while 
others  thought  the  altemativei  (i.e..  the 
non-wetcleaning  instruction)  should  be 
permitted,  but  not  required.  Several 
favored  requiring  the  professional 
wetcleaning  instruction  when  the 
method  would  be  appropriate, 
maintaining  that,  if  the  instruction  were 
only  permitted,  not  all  manufacturers 
would  use  it.  which  would  lead 
consiuners  to  conclude  erroneously  that, 
when  it  was  not  used  on  a  garment  with 
a  "Dryclean"  label,  the  garment  could 
not  be  professionally  wetcleaned. 
Several  commentors  addressed  the 
proposal  that  the  label  specify  a  type  of 
wetcleaning  equipment.  Of  these,  most 
thought  this  requirement  would  be 
unnecessary  and  too  limiting,  with  some 
contending  that  it  would  appear  to  be  an 
endorsement  of  certain  kinds  of 
laundering  equipment. 

Of  the  six  comments  that  addressed 
the  proposal  to  include  fiber  content  on 
care  labels  that  show  a  "Professionally 
Wetclean"  instruction,  five  favored  the 
idea,  with  most  suggesting  that  all  care 
labels  be  required  to  include  fiber 
content.  These  commentors  maintained 
that  the  resulting  extra  label  size 
requirement  (to  accommodate  the  fiber 
content  information)  should  apply 
equally  to  labels  with  all  types  of 
instructions.  To  do  otherwise,  they 
contended,  would  create  a  disincentive 
for  manufacturers  to  elect  to  include  the 
"Professionally  Wetclean"  instruction, 
which  would  necessitate  the  larser 
label.  * 

In  the  NPR.  the  Commission  proposed 
the  following  definition  for 
"professional  wetcleaning": 

(h)  Professional  wet  cleaning  means  a 
system  of  cleaning  by  means  of  equipment 
consisting  of  a  computer-controlled  washer 
and  dryer,  wet  cleaning  software,  and 
biodegradable  chemicals  specifically 
fonnulated  to  safely  wet  clean  wool,  silk, 
rayon,  and  other  natural  and  man-made 
fibers.  The  washer  uses  a  frequency- 
controlled  motor,  which  allows  the  computer 
to  control  precisely  the  degree  of  mechanical 
action  imposed  on  the  garments  by  the  wet 
cleaning  process.  The  computer  also  controls 
time,  fluid  levels,  temperatures,  extraction, 
chemical  injection,  drum  rotation,  and 
extraction  parameters.  The  dryer  incorporates 
a  residual  moisture  (or  humidity)  control  to 
prevent  overdrying  of  delicate  garments.  The    - 
wet  cleaning  chemicals  are  formulated  from 
constituent  chemicals  on  the  EPA's  public 
inventory  of  approved  chemicals  piuvuant  to 
the  Toxic  Substances  Control  Act. 
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1  ^even  comments  addressed  this  ' 
pr^txwed  definition.  A  few  fovoied  the 
protKtsed  definition,  some  agreeing  with 
the  text  as  it  appeared  in  the  NPR,  and 
sotte  suggesting  minor  modifications. 
Others  rejected  the  proposed  language 
outtight  with  no  further  comment. 
Se^ral  comments  maintained  that  the 
proposal  was  too  narrow  because  it 
enoompassed  only  the  newest 
technologywithout  including  the  more 
tn  ditional  knowledge  and  expertise  of 
th  jlindividual  cleaner  relying  on 
pcfi|sonal  experience  and  using  simpler 
eqklipment.  Most  of  these  comments 
ofif^ed  their  own.  simpler  definitions 
'  thtt  incorporated  their  concerns;  two  of 
thase  agreed  with  a  definition  that  was 
su^nitted  by  the  Center  for 
Neighborhood  Technology: 

Wetcleaning  is  the  cleaning  of  clothes  in  a 
conunercial  setting  with  a  water-based 
system  that  utilizes  specially  fonnulated 
detSigants,  and  precise  control  (either 
fw^tiiwl  or  computerized)  over  the 
iiTfl-tianiral  action,  wrater  temperature  and 
leV^l,  and  carefully  regulated  drying. 
Wetcleaning  spotting  is  done  by  using 
pitiducts  designed  tot  the  proceu  that  can  be 
s^ly  discharged  to  sewer  systems.  Pressing 
ofjwetcleaned  garments  may  be  done  either 
wich  conventional  professional  pressing 
equipment, -or  with  tensioning  finishing 
equipment  and/or  drying  cabhiets  for  greater 
praductivity. 

JThere  was  little  agreement  among  the 
lilconunents  that  addressed  the 
question  in  the  NPR  as  to  the  number  of 
domestic  cleaning  establishments  that 
vide  wetcleaning  services  to  the 
ilic.  Several  stated  specific  numbers, 
g  from  "very  few — around  100," 
to  200  and  up  to  350.  Some  suggested 
th*t  the  ntunber  is  low  enough  that 
pe^itting  a  wetcleaning  instruction 
uoider  any  circumstances  would  be 
premature.  Other  comments  pointed  out 
t^it  the  number  of  establidunents 
devoted  exclusively  to  wetcleaning 
understates  the  acttial-availability  of 
wetcleaning,  because  the  service  is  often 
available  from  cleaners  that  also  tise 
other  methods  of  refurbishing. 

in.  Specific  Issues  for  Discussion  at  the 
Wpriuhop-Conference 

trhe  following  issues  will  form  the 
lis  for  discussion  at  the  workshop- 
iference: 
_.  a.  Should  the  Rule  be  amended  to 
require  a  wadiing  instruction  for  all 
items  that  can  safely  be  washed  at 
home,  even  if  drycleaning  would  be  an 
adpropriate  alternative  care  method? 
I  p.  Should  a  washing  instruction  be 
r^uired  if  the  item  can  be  successfully 
r  >hirbished  by  washing  but  its  useful 
Ij  1b  would  be  extended  by  drycleaning? 

c.  Can  criteria  be  identified  that 
V  r  mid  assist  manufacturers  in 


determining  when  a  home-laundering 
instruction,  although  technically 
feasible,  should  not  be  used  because  it 
would  result  in  a  less  than  ideally 
refurbished  garment? 

2.  a.  Should  the  Commission  amend 
the  Rule  to  permit,  or  to  require,  a 
"Professionally  Wetclean"  instruction? 

b.  Should  the  requirement  include  the 
statement  of  a  type  of  professional 
wetcleanine  equipment? 

c  Should  the  inclusion  of  other 
appropriate  care  methods  be  mandatory 
or  optional? 

d.  How  should  the  Rule  define 
"professional  wetcleanins"? 

The  Commission  asks  mat  all 
prospective  participants  identify  which 
of  these  issues  are  of  particular  interest 
to  them  when  they  submit  their  written 
request  to  participate  in  accordance 
with  the  instruction  in  the  ADDRESSES 
paragraph,  above.  Prospective 
participants  who  wish  to  address  issues 
not  appearing  above  must  identify  in 
their  request  the  issues  they  wish  to 
raise. 

IV.  Preoediires  Governing  die 
Woriuhop-Conference 

The  Commission's  staff  will  conduct 
the  workshop-conference  to  afford 
Commission  staff  and  affiected  interests 
an  opporttmity  to  discuss  the  issues 
identified  above  and,  in  particular,  to 
examine  areas  of  significant  controversy 
of  divergent  opinions.  The  workshop- 
conference  will  be  bdlitated  by  a 
Commission  staff  member.  Thotw  who 
are  interested  in  participating  in  the 
workshop-conference  must  notify  the 
Commission's  staff  by  January  14, 1999, 
as  directed  in  the  ADDRESSES  heading, 
above.  Prospective  participants  must 
include  with  their  notification  a  copy  of 
any  statement  that  they  intend  to  make 
at  the  beginning  of  the  proceeding  and 
must  indicate  which  issues  in  particular 
are  of  interest  to  them.  Affected  interests 
may,  if  they  wish,  designate  a  specific 
party  io  represent  their  shared  group 
interests  in  the  workshop-confuence. 
Prior  to  the  workshop-conference, 
participants  will  be  provided  with  a 
tentative  agenda. 

While  the  woricshop-conference  will 
address  primarily  those  issues  identified 
in  the  discussion  above,  participants 
also  %vill  be  afforded  an  opportimity  to 
address  such  additional  related  issues  as 
are  raised  during  the  proceeding. 
Commission  staff  will  consider  the 
views  and  suggestions  made  during  the 
workshop-conference  in  conjunction 
with  the  written  comments  in 
formulating  a  final  recommendation  to 
the  Commission  concerning  the  NPR. 

If  the  niunber  of  parties  who  request 
to  participate  in  the  workshop- 


conference  is  so  large  that  it  would 
inhibit  effective  discussion,  the 
Commission  staff  will  select  parties  to 
participate  from  among  those  who  ask. 
The  selections  will  be  made  cm  the  basis 
of  the  following  criteria: 

1.  The  party  must  have  submitted  a 
written  comment  in  response  to  the 
1994  Notice,  the  ANPR.  or  the  NPR: 

2.  The  party  must  have  notified  the 
Commission's  staff  of  its  interest  and 
identified  the  issues  it  wishes  to  discuss 
by  January  14. 1999; 

3.  The  party's  attendance  would 
promote  a  balance  of  interests  being 
represented  at  the  workshop-conference; 

4.  The  party's  participation  would 
promote  the  consideration  and 
discussion  of  the  issues  identified 
above; 

5.  The  party  has  expertise  in  areas 
affected  by  the  Care  Labeling  Rule;  and 

6.  The  party  has  been  designated  by 
one  or  more  of  the  affected  interests 
(who  have  filed  written  comments  and 
timely  requests  to  participate)  as  a  party 
who  shares  group  interests  with  the 
designator(8). 

If  It  is  necessary  to  limit  the  number 
of  participants,  those  not  selected  to 
participate,  but  who  have  submitted 
written  comments  and  requests  to 
participate  in  accordance  with  the 
instructions  above,  will  be -afforded  an 
opportunity  at  the  end  of  the  conference 
to  present  their  views  during  a  limited 
time  period.  The  time  allotted  for  these 
statement  will  be  determined  on  the 
basis  of  the  time  necessary  for 
discussion  of  the  issues  by  the  selected 
parties,  as  well  as  by  the  number  of 
persons  who  wish  to  make  such 
statements.  If  any  person  cannot 
complete  the  presentation  of  his  or  her 
statement  in  the  allotted  time,  that 
person  will  be  allowed,  within  72  hours 
thereafter,  to  file  a  written  statement 
covering  those  relevant  matters  that  he 
or  she  did  not  present  orally.  The 
discussion  during  the  woikshop- 
conferenoe  will  be  transcribed  and  the 
transcription  will  be  placed  on  the 
public  record.  After  the  conclusion  of 
the  workshop,  the  record  will  remain 
open  for  30  days  for  additional  or 
rebuttal  comments. 

V.  Legal  Authority 

This  notice  is  being  published 
pureuant  to  Section  18  of  the  Federal 
Trade  Commission  Act,  15  U.S.C.  57a  et 
seq.  ("FTC  Act"),  the  provisions  of  Part 
1.  Subpart  B  of  the  Commission's  Rules 
of  PracUce,  16  CFR  1.7,  and  5  U.S.C  551 
et  seq.  This  authority  permits  the 
Commission  to  promulgate,  modify,  and 
repeal  trade  regulation  rules  that  define 
with  specificity  acts  or  practices  that  are 
unfair  or  deceptive  in  or  affecting 
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commerce  within  the  meaning  of 
Section  5(a)(1)  of  the  FTC  Act,  15  U.S.C. 
45(a)(1). 

VI.  rommnnications  by  Outside  Parties 
to  Commissioners  or  llieir  Advisors 

Pursuant  to  Rule  1.18(c)  of  the 
Commission's  Rules  of  Practice,  16  CFR 
1.18(c)  (1997),  communications  with 
respect  to  the  merits  of  this  proceeding 
from  any  outside  party  to  any 
Commissioner  or  Commissioner's 
advisor  diuing  the  course  of  this 
rulemaking  shall  be  subject  to  the 
following  treatment.  Written 
communications,  including  written 
communications  from  members  of 
Congress,  shall  be  forwarded  promptly 
to  the  Secretary  for  placement  on  the 
pubUc  record.  Oral  communications, 
not  including  oral  communications  from 
members  of  Congress,  are  permitted 
only  when  such  oral  communications 
are  transcribed  verbatim  or  summarized, 
at  the  discretion  of  the  Commissioner  or 
Commissioner's  advisor  to  whom  such 
oral  commimications  are  made,  and  are 
promptly  placed  on  the  public  record, 
together  with  any  written 
communications  and  summaries  of  any 
oral  communications  relating  to  such 
oral  commimications.  Oral 
commimications  from  members  of 
Congress  shall  be  transcribed  or 
siunmarized,  at  the  discretion  of  the 
Commissioner  or  Commissioner's 
advisor  to  whom  such  oral 
communications  are  made,  and 
promptly  placed  on  the  pubUc  record, 
together  with  any  written 
communications  and  summaries  of  any 
oral  communications  relating  to  such 
oral  communications. 

List  of  Subjects  in  16  CFR  Part  423 

Care  labeling  of  textile  wearing 
apparel  and  certain  piece  goods.  Trade 
practices. 

AutiMrity:  15  U.S.C.  57a(d)(2)(B). 

By  direction  of  the  Conunission. 
Donald  S.  Cnark. 
Secretary. 

[FR  Doc  98-33280  Filed  12-15-98;  8:45  am) 
■UMQ  COOC  t790-01-P 


ACTION:  Proposed  rule. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  232, 270  and  274 
[HaHaii  No.  IC-23588:  File  No.  S7-31-«q 
RIN3235-AQ29 

Deregistratlon  of  Certain  Registered 
Investment  Companies 

AGENCY:  Secimties  and  Exchange 
Commission. 


SUMMARY:  The  Commission  is  proposing 
for  public  comment  amendments  to  the 
rule  and  form  under  the  Investment 
Company  Act  of  1940  that  govern  the 
deregistration  of  registered  investment 
companies.  The  Commission  also  is 
proposing  to  require  that  investment 
companies  file  the  form  electronically 
through  the  Commission's  Electronic 
Data  Gathering,  Analysis,  and  Retrieval 
("EDGAR")  system.  The  proposed 
amendments  are  designed  to  expedite 
the  process  for  deregistering  investment 
companies. 

DATES:  Comments  must  be  received  on 
or  before  February  5, 1999. 
ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Mail  Stop  6-9, 
Securities  and  Exchange  Commission, 
450  5th  Street,  NW,  Washington,  DC 
20549.  Comments  also  may  be 
submitted  electronically  to  the 
following  E-mail  address:  rule- 
comments@sec.gov.  All  comment  letters 
should  refer  to  File  No.  S7-31-98;  this 
file  number  should  be  included  on  the 
subject  line  if  E-mail  is  used.  Comment 
letters  will  be  available  for  public 
inspection  and  copying  in  the 
Commission's  PubUc  Reference  Room, 
450  5th  Street,  NW.  Washington,  DC 
20549.  Electronically  submitted 
comment  letters  also  will  be  posted  on 
the  Commission's  Internet  web  site 
(http://www.sec.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Robin  Gross  Lehv,  Staff  Attorney,  or 
Penelope  W.  Saltzman,  Assistant  Chief, 
at  (202)  942-0690,  Office  of  Regulatory 
Policy,  Division  of  Investment 
Management,  Mail  Stop  5-6,  Securities 
and  Exchange  Commission,  450  5th 
Street,  NW,  Washington.  DC  20549. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  is  requesting  pubHc 
comment  on  proposed  amendments  to 
rule  8f-l  (17  CFR  270.8f-l)  and  Form 
N-8F  (17  CFR  274.218)  under  the 
Investment  Company  Act  of  1940  (15 
U.S.C.  80a)  (the  "Investment  Company 
Act"  or  "Act"),  and  to  rule  101  of  the 
Commission's  Regulation  S-T  (17  CFR 
232.101). 

I.  Discussion 

A  registered  investment  company 
("fund")  that  ceases  to  do  business, 
including  one  that  merges  into  another 
fund,  generally  will  file  an  application 
requesting  that  the  Commission 
terminate  its  registration  imder  the 
Investment  Company  Act  (i.e.. 
"deregister").!  Under  section  8(f)  of  the 

'  If  the  fund  did  not  deragister,  it  would  continue 
to  have  obligations  under  the  Act  such  as  fillip 


Act,  the  Commission  may  deregister  the 
fund  if  it  determines  the  fund  is  no 
longeran  "investment  company." * 

In  order  to  expedite  the  deregistration 
process  and  assist  funds  in  preparing 
their  appUcations.  the  Commission 
adopted  rule  8f-l  and  Form  N-8F  in 
1978.3  The  rule  and  form  were  designed 
to  provide  a  convenient  means  for 
funds,  in  the  most  common  situations, 
to  apply  for  a  Commission  order  of 
deregistration.  Rule  8f-l  describes  the 
drcimistances  in -which  funds  may  use 
Form  N-8F  to  apply  for  a  deregistration 
order,  and  Form  N-8F  specifies  the 
information  a  fund  must  provide. 
Generally,  the  form  may  be  tised  by  any 
fund  that:  (i)  Is  liquidating;  (ii)  is 
merging  into  another  fund;  or  (iii)  has 
no  more  than  100  investors,  has  not 
made  (and  does  not  propose  to  make)  a 
public  offering  of  its  securities,  and  does 
not  intend  to  engage  in  business  of  any 
kind. 

The  Commission  is  proposing  to 
revise  Form  N-8F  to  simphfy  the  fonn, 
eliminate  imnecessary  items,*  and 
refocus  the  questions  to  better  elicit  the 
information  the  Commission  needs  to 
make  the  finding  under  section  8(0  to 
dere^ster  a  fund.s  By  refocusing  the 
questions,  the  proposed  amendments 
are  Intended  to  reduce  the  need  for 
funds  to  amend  their  initial  applications 
to  provide  additional  information.  The 
Commission  also  is  proposing  to  amend 
rule  8f-l  to  expand  the  types  of 
circumstances  in  which  a  fimd  may  use 
Form  N-8F  to  apply  for  a  deregistration 
order.  These  circumstances  woidd 
include  a  fimd  that  is  deregistering 
because  it  (i)  qualifies  for  the  exclusion 
from  the  definition  of  investment 
company  provided  by  section  3(c)(7)  of 
the  Act «  or  (ii)  has  decided  to  become 


annual  reports  with  the  Commission.  See  15  U.S.C. 
80*-29(a). 

»15U.S.C80B-«(f). 

'See  Deregistration  of  Certain  Investment 
Companies  and  Quarterly  Reports  of  Management 
Investment  Companies.  Investment  Company  Act 
Release  No.  10237  (May  11. 1978)  (43  FR  21664 
(May  19, 1978)). 

*  Among  other  things,  the  proposed  amendmenU 
would  eliminate  descriptions  of:  (i)  Registration 
statemenu  previously  filed  by  the  fund  with  the 
Commission,  (ii)  actions  taken  by  the  fund  to 
distribute  any  proxy  materials,  and  (iii)  actions 
taken  under  state  law  with  respect  to  the  merger, 
including  documenU  that  have  been  Sled  with  the 
state  in  which  the  hind  is  registered.  See  Form  N- 
eF.  items  2. 17(c).  and  17(e). 

'For  example,  the  proposed  amendmenta  replace 
the  broad  question  about  the  circumstances  and 
details  of  the  merger  with  a  specific  question  about, 
the  exchange  ratio  used  to  distribute  assets  to 
investors  and  how  the  ratio  was  calculated.  See 
Form  N-8F,  item  19;  Proposed  Form  N-«F,  item 
17(d). 

•15  U.S.C  80b-3(c)(7).  S«nion  (c)(7)  was  added 
to  the  Act  in  1996.  See  National  Securities  Marketa 
Improvement  Act  of  1996,  Pub.  L.  104-290,  sac. 
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a  business  development  company 
C'BpC").'  Finally,  the  proposed 
am^idments  would  require  that  Form 
N-8^.  like  most  other  documents  filed 
by  ^ds,  be  submitted  electronically 
through  the  Commission's  EDGAR 
systQm."  These  amendments  are 
desired  to  simplify  and  expedite  the 
procjBSS  for  deregistering  a  fund. 

n.  ^neral  Request  for  Comment 

Any  persons  wishing  to  submit 
coi^itnents  on  the  proposed  rule  and 
fori)  changes,  to  suggest  additional 
chaOges  (including  changes  to 
provisions  of  the  rule  and  form  that  the 
Commission  is  not  proposing  to  amend), 
or  to  submit  comments  on  other  matters 
that  might  affect  the  proposals,  are 
requested  to  do  so.  The  Commission 
enqi^urages  commenters  suggesting 
altatnative  approaches  to  submit 
proposed  rule  and  form  text.  The 
Coiamission  requests  comment  whether 
the  proposals,  if  adopted,  would 
promote  efficiency,  competition,  and 
capital  formation.  Comments  will  be 
coASidered  by  the  Commission  in 
satisfying  its  responsibiUties  imder 
section  2(c)  of  the  Investment  Company 
Act.»  The  Commission  encourages 
commenters  to  provide  data  to  support 
their  views. 

mi  Cost-Benefit  Analysis 

"Hie  proposed  rule  and  form 
an^andments  are  designed  to  decrease 
th^  Iregulatory  burdens  for  funds  that 
apmy  for  a  deregistration  order.  The 
amendments  would  (i)  revise  the 
content  and  format  of  Form  N-8F, 
making  it  easier  to  understand  and 


complete,  (ii)  expand  the  circumstances 
imder  which  funds  may  use  the  form  to 
apply  to  deregister,  and  (iii)  require  the 
form  to  be  fileid  electronically. 

Hie  Commission  believes  these 
changes  will  result  in  cost  and  time 
savings  for  registered  investment 
companies.  The  Commission  estimates 
that  the  proposed  amendments  to  the 
form  would  reduce  by  approximately 
fifty  percent  the  average  time  it  takes 
each  applicant  to  complete  the  form.*° 
In  addition,  the  proposed  amended  form 
is  designed  to  improve  the  quality  of  the 
information  applicants  provide.  As  a 
result,  the  Commission  expects  to 
reduce  by  half  the  niunber  of 
applications  that  reqiure  additional  or 
cluifying  information  from 
applicants.**  Based  on  previous  cost 
estimates,  the  Commission  believes  the 
proposed  amendments  to  Form  N-8F 
would  save  the  funds  over  $5,000 

annually.*' 
The  Commission  requests  comment 

on  this  cost-benefit  analysis. 

Commenters  are  encouraged  to  provide 

empirical  data  relating  to  any  costs  and 

benefits  associated  with  the  proposed 

rule  and  form  amendments. 

IV.  Paperwork  Reduction  Act 

Certain  provisions  of  the  proposed 
amendments  to  rule  8f-l  and  Form  N- 
8F  contain  "collection  of  information" 
requirements  within  the  meaning  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520),  and  the  Commission 
has  submitted  them  to  the  Office  of 
Management  and  Budget  ("OMB")  for 
review  in  accordance  with  44  U.S.C. 


209(b)(7)(A)  (199ft).  The  CommiMion  al«o  is 
clariiying  that  any  fund  that  qualiflet  for  the 
exclusion  from  the  definition  of  "investment 
company"  under  section  3(c)(1)  of  the  Act  (15 
U.3£.  8(te-3(c)(l))  may  uae  Fonn  N-SF  to  apply  to 
deOagister. 

'  iw  IS  U.S.C  808-2(a)(4B).  A  registered 
in^  aBtment  company  that  elects  to  become  a  BDC 
is  a^  required  to  file  an  application  for 
deji^tration.  Instead,  the  Commission  generally 
issues  an  order  on  its  owm  motion  deregistering  the 
fuifd.  See  Interim  Notification  Forms  for  BusineM 
Development  Companies,  Investment  Company 
~        le  No.  11703  (Mar.  26. 1981)  (46  FR 19459 
31, 1981)).  The  Commission  believes, 

..^ver.  that  making  Form  N-BF  available  to  funds 

[tlhave  elected  to  become  BDCs  would  provide 
ivenient  method  for  those  funds  to  notify  the 
lion  of  the  need  to  deregister  them. 

f  fropoaad  Regulatfon  S-T  rules  232.101(a)(lXiv). 
.ld^(c)(ll).  EDGAR  is  the  Commission's  computer 
syittnn  for  the  receipt,  acceptance,  review  and 
dissemination  of  documents  submitted  to  the 
Ottmisaion  in  electronic  format  See  Regulation  S- 
Tiijles  232.10.  .11(c)  (17  CFR  232.10,  .11(c)). 

flection  2(c)  requires  the  Commiaaion,  when  it 
enkiges  in  rulemaking  and  is  required  to  consider 
wStSier  an  action  is  consistent  «vith  the  public 
intvest,  to  consider,  in  addition  to  the  protection 
of  Mivestors,  whether  the  action  wfill  promote 
ed^iency,  competition,  and  capital  formation.  IS 
VJBiC.  80a-2(c). 


<°The  proposed  amended  form  would  eliminate 
many  of  the  questions  asked  by  the  current  form. 
The  amended  form  also  would  break  up  many  of 
the  existing  compound  questions  into  several 
separate  questions.  Therefore,  although  the  actual 
number  of  questions  on  the  amended  form  would 
be  more  than  the  number  on  the  current  form,  the 
amended  form  should  take  less  time  to  complete. 

"When  the  Commission  does  not  have  sufficient 
information  to  determine  whether  it  can  deregister 
a  fund,  the  staff  sends  a  conunent  letter  to  the 
applicant  requecting  additional  or  clarifying 
information.  ApplicanU  provide  the  information  by 
letter  or  by  amendment  to  the  application,  in  1997, 
for  example,  out  of  a  sample  of  123  applications 
filed  on  Form  N-8F,  the  staff  issued  comment 
letters  regarding  97  applicatioiu,  and  the 
Commission  received  amendments  to  105.  Based  on 
a  review  of  comment  letter*  sent  to  applicants  bom 
August  5, 1996  through  September  IS,  1997,  the 
Commission  estimate*  that,  by  eliminating  some 
items  on  the  fbnn  and  clarifying  other  items,  half 
of  these  conunent  letter*  would  be  unneceasary  in 
the  future. 

"The  Commission  believes  the  form  typically  is 
completed  by  support  atafL  Based  on  an  eatimated 
cost  of  $15  par  hour  for  a  clerical  worker  to 
complete  Form  N-SF  and  an  estimate  of  130 
application*  filed  each  year,  the  Commi**ion 
eetimate*  the  current  total  annual  coat  of  filing  the 
form  i*  S11.700  (130  x  S15  x  6  hr*.),  while  the  total 
annual  cost  of  filing  the  proposed  amended  form 
would  be  S5,8SO  (130  x  SIS  x  3  hrs.). 


3507(d)  and  5  CFR  1320.11.  The  title  far 
the  collection  of  information  is  "Form 
N-8F."  The  OMB  control  number  for 
this  collection  of  information  is  323&- 
0157.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
un^ss  it  displays  a  valid  control 
number. 

The  proposed  collection  of 
information  is  not  mandatory,  but  is 
recommended  for  all  fimds  diat  seek  to 
deregister  under  the  circumstances 
described  in  rule  8f-l.  The  responses 
will  not  be  kept  confidential. 

llie  proposed  amended  form  requests 
applicants  to  provide  information  the 
ODmmission  needs  to  determine  that  the 
applicant  has  ceased  to  be  an 
investment  company  under  the  Act. 
This  information  includes:  (i)  General 
identifying  information;  (ii)  information 
about  distributions  made  to 
shareholders;  (iii)  information  about 
assets  and  liabilities:  (iv)  information 
about  events  leading  to  the  request  to 
deregister,  and  (v)  information  about  the 
conclusion  of  fund  business. 

Based  on  Commission  staff  estimates 
the  reporting  and  recordkeeping  burden 
for  current  Form  N-8F  is  approximately 
six  hours.*'  The  Commission  estimates 
that  if  the  form  is  amended  as  proposed, 
the  amendments  will  reduce  the 
reporting  and  recordkeeping  burden  to 
three  hours  per  respondent.  Based  on 
past  experience,  the  Commission 
estimates  that  each  year  approximately 
130  fimds  will  apply  to  deregister,  and 
that  each  applicant  will  apply  only 
once.  Therefore,  the  Commission 
estimates  that  the  annual  reporting  and 
recordkeeping  burden  for  the  proposed 
amended  form  will  be  3  hours  per 
applicant,  and  390  hours  total  for  all 
applicants. 

Pursuant  to  44  U.S.C.  3506(c)(2)(B). 
the  Commission  solicits  comments  in 
order  to:  (i)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (ii)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (iii)  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 


"In  connection  with  previous  Paperwork 
Reduction  Act  submissions  to  the  Office  of 
Management  and  Budget,  the  Commiaafon 
requeeted  comment  on  the  stafT*  eatimata  that  the 
time  required  to  complete  Form  N-SF  ranges  from 
approximately  two  to  12  hours,  with  an  average  of 
•be  hours.  See.  e.g..  Propoeed  Collections:  Requeet 
For  Public  Comment  (62  FR  3721  Oan.  24, 1997)). 
Thi*  ectimate  included  any  amendmenU  to  the 
application  that  may  have  been  required.  The 
Commiaaion  received  no  comments  on  these 
eatimates. 
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be  collected;  and  (iv)  minimize  the 
burden  of  the  collection  of  infonnation 
on  those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Persons  who  wish  to  submit 
comments  on  the  coUection  of 
information  requirements  should  direct 
them  to  the  foUowing  persons:  (i)  Desk 
Officer  for  the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  AfEairs.  Office  of 
Management  and  Budget,  Room  3208. 
New  Executive  Office  Building. 
Washington.  D.C.  20503;  and  (ii) 
Jonathan  G.  Katz,  Secretary.  Mail  Stop 
6-9,  Securities  and  Exchange 
Commission,  450  5th  Street.  NW, 
Washington.  DC,  20549  with  reference 
to  File  No.  S7-31-98.  OMB  is  required 
to  make  a  decision  concerning  the 
collections  of  information  between 
thirty  and  sixty  days  after  publication. 
Therefore,  a  comment  to  OMB  is  best 
assured  of  having  its  full  effect  if  OMB 
receives  it  within  thirty  days  of 
publication. 


V.  Summary  of  Initial  Regulatory 
Flexibility  Analysis 

The  Commission  has  prepared  an 
Initial  Regulatory  Flexibility  Analysis 
("IRFA")  in  accordance  with  5  U.S.C. 
603  regarding  the  proposed 
amendments  to  rule  8f-l  and  Form  N- 
8F.  The  following  simimarizes  the  IRFA. 

Applications  currently  filed  on  Form 
N-8F  often  do  not  contain  the 
information  needed  by  the  Commission 
to  make  its  determination  under  section 
8(f)  that  the  fund  has  ceased  to  be  an 
investment  company.  In  addition,  funds 
that  qualified  for  an  exception  from  the 
definition  of  "investment  company" 
under  section  3(c)(7)  of  the  Act 
("section  3(c)(7)  funds")  and  BDCs  did 
not  exist  when  rule  8f-l  and  Form  N- 
8F  were  adopted,  and  therefore  are  not 
covered  by  the  rule  and  form.  To 
address  these  problems,  the 
Commission  is  proposing  amendments 
to  the  rule  and  form  to  (i)  simplify  and 
clarify  their  language  and  format  and  (ii) 
permit  section  3(c)(7)  funds  and  BDCs  to 
use  Form  N-8F.  These  amendments  are 
designed  to  improve  the  qtiality  of 
information  provided  on  the  form  and  to 
reduce  the  time  and  effort  required  to 
complete  the  form.  The  Commission 
also  is  proposing  to  require  funds  to  file 
Form  N-8F  electronically  through  the 
EDGAR  system  to  fadfitate  the  filing 
and  availabiUty  of  applications. 

A  small  business  or  small 
organization  for  purposes  of  the 
Investment  Company  Act  is  a  fund  that. 
together  with  other  fimds  in  the  same 
group  of  related  investment  companies, 
has  net  assets  of  $50  miUion  or  less  as 


of  the  end  of  its  most  recent  fiscal 
year."  Of  approximately  3900  active 
registered  investment  companies 
(including  BDCs).  339  funds  are  small 
entities.  Any  of  these  339  fimds  that 
applies  to  deregister  under 
drciunstances  described  in  proposed 
amended  rule  8f-l  could  use  Form  N- 
8F. 

The  KFA  states  that  the  proposed 
rules  would  not  impose  any  new 
reporting  or  recordkeeping 
requirements.  The  Commission  also 
believes  that  there  are  no  rules  that 
duplicate,  overlap  or  conffict  with  the 
proposed  amendments. 

llie  IRFA  discusses  the  various 
alternatives  considered  by  the 
Commission  in  connection  with  the 
proposed  amendments  that  might 
minimize  the  effect  on  small  entities, 
lliese  include:  (a)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resoiuces  of  small  entities; 
(b)  the  clarification,  consolidation  or 
simplification  of  compUance  and 
reporting  requirements  imder  the  rule 
for  small  entities;  (c)  the  use  of 
performance  rather  than  design 
standards;  and  (d)  an  exemption  from 
coverage  of  the  rule  or  any  part  thereof, 
for  small  entities. 

The  Commission  believes  that  the 
proposed  amendments  would  decrease 
burdens  on  small  investment  companies 
by  facilitating  and  expediting  the 
deregistration  process.  The  Commission 
expects  that  the  proposed  amendments 
to  Form  N-8F  will  reduce  the  time  and 
costs  involved  in  deregistering  for  all 
funds  that  use  the  form,  including  small 
entities.  The  proposed  amendments  do 
not  impose  new  burdens  on  respondents 
other  than  the  requirement  that  the  form 
be  filed  through  the  EDGAR  system.  The 
Commission  believes  this  requirement 
would  not  be  a  burden  for  small  entities, 
and  may  reduce  the  time  it  takes  to  file 
an  application.  Like  all  registered 
investment  companies,  small  funds 
currently  must  file  disclosure  and  other 
forms  on  EI3GAR. 

The  KFA  states  that  the  Commission 
believes  that  further  clarification, 
consolidation,  or  simplification  of  the 
compUance  requirements  is  not 
necessary,  hi  addition,  the  IRFA  notes 
that  performance  standards  are  not 
feasible  for  apphcations  for 
deregistration  orders  and  that  the 
proposed  amendments  would  reduce 
the  compliance  burdens  for  all  funds, 
includii^  small  entities.  The  IRFA  notes 
that  an  exemption  frt>m  any  of  the 
proposed  requirements  for  small  entities 
would  likely  increase  the  time  to  file 


"  Rule  0-10(17  CFR  270.0-10). 


and  process  deregistration  applications 
and.  therefore,  would  increase  their 
regulatory  burden. 

The  IRFA  includes  information 
concerning  the  solicitation  of  comments 
with  respect  to  the  IRFA  generally  .^  and 
in  particular,  the  number  of  small 
entities  that  would  be  affected  by  the 
proposed  rules.  Cost-benefit  information 
reflected  in  the  "Cost-Benefit  Analysis" 
section  of  this  Release  also  is  reflected 
in  the  IRFA.  A  copy  of  the  IRFA  may  be 
obtained  by  contacting  Robin  Gross 
Lehv.  Mail  Stop  5-6.  Securities  and 
Exchange  Commission,  450  5th  Street. 
NW.  Washington,  DC  20549. 

VL  Statutory  Authority 

The  Commission  is  proposing  to 
amend  rule  8f-l  and  Form  N-8F 
pursuant  to  the  authority  set  forth  in 
section  38(a)  (15  U.S.C.  80a-37(a))  of  the 
Investment  Company  Act. 

List  of  Snbjecto 

17  CFR  Part  232 

Reporting  and  recordkeeping 
requirements. 

17  CFR  Part  270 

Investment  companies.  Securities. 

17CFRPart274 

Investment  companies.  Reporting  and 
recordkeeping  requirements. 

Text  of  Proposed  Rule  and  Form 
Amendments 

For  the  reasons  set  out  in  the 
preamble.  Title  17,  Chapter  H  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  232— REGULATION  S-T— 
GENERAL  RULES  AND  REGULATIONS 
FOR  ELECTRONIC  HUNGS 

1.  The  authority  citation  for  part  232 
continues  to  read  as  follows: 

Audioritjr:  15  U.S.C.  77f,  77g,  77h,  77j. 
77«(a),  77888(a},  78c(b),  78/,  78m,  78n,  78o(d). 
78w(a),  78y7(d),  79t(a),  808-8. 808-29,  80-30 
and  808-37. 

2.  Section  232.101  is  amended  in 
paragraph  (a)(l)(iv)  by  removing  the 
phrase  ",  8(f)"  and  by  removing  the 
phrase  ",  80a-8(f)". 

3.  Section  232.101  is  amended  in 
paragraph  (c)(ll)  by  removing  the 
phrase  "8(f),"  and  by  removing  the 
phrase  "80a-8(f).". 

PART  270-RULES  AND 
REGULATIONS,  INVESTMENT 
COMPANY  ACT  OF  1940 

4.  The  authority  citation  for  part  270 
continues  to  read,  in  part,  as  follows: 
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Auiboritjr:  IS  U.S.C.  80a-l  et  seq.,  80a- 
34(4).  80a-37,  80a-39  unless  otherwise 
noM4; 


Section  270.8f-l  is  revised  to  read 
as  It  llows: 

1270.81-1    DweglsUaUon  of  certain 
regiatarad  investment  companies. 

A  registered  investment  company  that 
seeks  a  Commission  order  declaring  that 
it  is  no  longer  an  investment  company 

may  file  an  application  with  the 

Commission  on  Form  N-8F  (17  CFR 
274.218)  if  the  investment  company: 

(bO  Has  sold  substantially  all  of  its 
assets  to  another  registered  investment 
company  or  merged  into  or  consolidated 
with  another  registered  investment 
company; 

Ob)  Has  distributed  substantially  all  of 
its  assets  to  its  shareholders  and  has 
completed,  or  is  in  the  process  of, 
1  up  its  afiiairs; 
[ )  Qualifies  for  an  exclusion  from  the 
^lition  of  "investment  company" 
under  section  3(c)(1)  (15  U.S.C.  80a- 


3(c)(1))  or  section  3(c)(7)  (15  U.S.C.  80a- 
3(c)(7))  ofthe  Act;  or 

(d)  Has  become  a  business 
development  company. 

Note  to  f  270.8F-1:  ApplicanU  who  are  not 
eligible  to  use  Form  N-SP  to  apply  to 
deregister  may  apply  under  rule  0-2  (17  CFR 
270.0-2). 

PART  274— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  1940 

6.  The  authority  citation  for  part  274 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77f.  77g.  77h.  77j.  77s, 
78c(b).  78/,  78m.  78n,  78o(d),  80a-8,  80S-24, 
and  808-29,  imless  otherwise  noted. 

7.  Section  274.218  and  Form  N-8F  are 
revised  to  read  as  follows: 

1274.218    FonnN-8F,spplicst>onfor 
daregistration  of  certain  ragiatsrsd 
invaatmant  companiaa. 

This  form  is  to  be  used  as  the 
application  for  an  order  of  the 
Commission  in  cases  in  which  the 
applicant  is  a  registered  investment 
company  that: 


(a)  Has  sold  substantially  all  of  its 
assets  to  another  registered  investment 
company  or  merged  into  or  consolidated 
with  another  registered  investment 
company; 

(b)  Has  distributed  substantially  all  of 
its  assets  to  its  shareholders  and  has 
completed,  or  is  in  the  process  of, 
winding  up  its  afiiairs; 

(c)  Qualifies  for  an  exclusion  from  the 
definition  of  "investment  company" 
under  section  3(c)(1)  (15  U.S.C.  80a- 
3(c)(1))  or  section  3(c)(7)  (15  U.S.C  80a- 
3(c)(7))  ofthe  Act;  or 

(d)  Has  become  a  business 
development  company. 

(Form  N-8F  does  not,  and  the  amendments 
will  not,  appear  in  the  Code  of  Federal 
Regulations.  A  copy  of  Form  N-8F  is 
attached  as  an  Appendix  to  this  document) 

Dated:  December  4, 1998. 

By  the  Commission. 
Margaret  H.  McFariand 
Deputy  Secntary. 

aaiMO  oooE  wi»-oi-u 
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APPENDDC 


DM&AEEBQXAL 


OMBNoniber  3233^157 
Bqrires:  

Estimited  average  burden 
hoiin  per  regponse 3 


UNITED  STATES 

SECURITIES  AND  EXCHANGE  COMMISSION 

WashingtoD.  D.C.  20549 

FonnN-8F 

ApplicatioD  for  Deregistratkm  of  Certain  Itegistered  Iny 
Isstrystisns  for  using  Form  N- 8F 

This  form  may  be  filed  by  an  investment  company  C*liin«r)  that  is  currently 
registered  with  the  Securities  and  Exchange  Commission  under  the  Investment 
Company  Act  of  1940  CActT),  is  seeUng  to  deregister,  and  is  in  one  of  the  four 
categories  in  Instruction  1  below. 


1. 


2. 


3. 


4. 


To  use  this  fomi.  the  fund  must  be  seeking  to  deregister  under  one  of  the  following 
circumstances  identified  in  rule  8f-l  [17  CFR  270.8f-l]: 

(a)  The  fund  has  (i)  sold  substantially  all  of  its  assets  to  another  fund  or  (ii)  merged  into  or 
consolidated  with  another  fund  (**Mciser"); 

(b)  The  fiind  has  distributed  substantially  all  of  its  assets  to  its  shareholders  and  has 
conq>leted,  or  is  in  the  process  of,  winding  vp  its  afEurs  ("Uquidation"); 

(c)  The  fund  qualifies  for  an  exchision  from  the  definition  of  •investment  con^wiy- under 
section  3(cXl)  or  section  3(cX7)  of  the  Act  ("Ahandonment  of  Registration'*):  or 

(4)       The  fund  has  become  a  business  development  company  (**Bnaincs8  Devdonmcnt 
Company").  , 

tfAe  fund  is  not  eligible  to  use  this  form,  re«er  to  nile  0-2  under  the  Act  [17  CFR  270.0-2]  for 
general  instructions  on  filing  an  application  with  the  Commission. 

This  form  and  aU  exhibits  must  be  submitted  dectronicaUy  to  the  Commission  in  accordance 
with  nile  101(aXlXiv)  of  Regulatioo  S-T  [17  CFR  232.101(aKlXiv)]  and  the  EDGAR  filer 
manual. 

Amendments  to  this  form  also  must  be  filed  electronically  tea.Instruction  3  above),  and  must 
mchide  a  verification  identical  to  the  one  that  appears  at  the  end  of  this  form. 

No  fisc  is  required  to  submit  this  form  or  any  amendments. 
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6.         Funds  are  reminded  dutttbe  issuance  of  an  order  of  deregistntkm  does  1^ 

requirement  to  timely  file  a  final  Ftoim  N-SAR  [17  CFR  274.101]  with  the  Coimnissioa. 

SRC'i  CoHectioit  of  Infomiatioii  ,     .       « 

An  agency  may  not  conduct  or  sponsor,  and  a  penon  is  not  required  to  respond  to,  a  collection  of 
information  unless  it  displays  a  currently  valid  0MB  control  nuna)er.  A  fund  that  wishes  to  deregister 
and  is  in  one  of  the  four  categories  in  Instruction  1  may  use  this  form.  The  principal  purpose  of  this 
collection  of  information  is  to  enable  the  Coomiission  to  determine  diat  a  registered  mvestment 
conyany  has  ceased  to  be  an  mvestment  compai^  as  defined  by  the  Act  or  is  a  business  devdopmeot 
convai^.  The  Commission  estimates  that  the  burden  for  compleciiigdus  form  will  be  approximately  3 
hours  pet  filiog.  Any  member  of  the  publk  may  direct  to  the  Commission  any  comments  concerning 
the  accuracy  of  the  burden  estimate  of  this  form,  and  any  suggestions  for  reduciqg  this  burden.  This 
collection  of  information  has  been  reviewed  by  the  Office  of  Management  and  Budget  in  accordance 
with  the  clearance  requirements  of44U.S.C.  §3507.  Responses  to  this  collection  of  information  will 
not  be  kept  confidential. 

Tinrr  OF  THE  FOttM  BEGINS  ON  THE  NEXT  PACT 
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L 

1. 


2. 
3. 
4. 

5. 
6. 

7. 


8. 


General  Identifying  Infonmition 

Reason  fund  is  applying  to  deregister  (check  fiulxjfflfe-  for  descriptions,  fee  Instruction  1 
above): 


[] 
[] 
[] 

[] 


Mcrgcf 
Uqnidation 


(Note:  Abandonments  ofRegistrationanswerfilllx.qiie8tionsl  through  16,  25  and  26 
of  this  form  and  complete  verification  at  the  end  of  the  form.) 

Election  of  status  as  a  Bosincss  Derdopmait  Compaq 

(Note:  Business  Development  Companies  answer  finlx  questions  1  through  11 
of  this  form  and  complete  verification  at  the  end  of  the  form.) 


Name  of  fond: 

Securities  and  Exchange  Commission  File  No.:  81 1- 

b  this  an  initial  Form  N-8F  or  an  amendment  to  a  previously  filed  Fbtm  N-8F? 

[]        Initial  Application        [)        Amendment 

Address  of  Principal  Executive  Office  (inchide  No.  &  Street.  City.  State.  Zip  Code): 

Name,  address,  and  tdqrinne  number  of  individual  the  Qmimissirai  stalf  should  contact  with 
any  questions  regarding  this  form: 

Name,  address  and  telephone  number  of  individual  or  entity  responsible  for  m«in»#>n«yy  and 
preservation  of  fond  records  in  accordance  with  rules  31*-1  and  31ar2  under  the  Act  117  CFR 
270.31a-l.  .31a.2]: 

NOTE:  yK^<tereM$tered.afandisstillreouiTedtomaiiifai»nandnr«e^ 
<teCTbed  in  roles  31a-l  and  31a-2  for  the  perinrig  specified  in  thft«>  ti»I>^. 

Cbssification  of  fond  (check  only  one): 

[  ]        Management  conqrai^; 

[]        Unit  investment  trust;  or 

[]        Face-amount  certificate  con^)any. 
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9.  Swbf  1«tiffifirfi*V*"  *f  »^  ft"d  U  a  mmagement  company  (check  only  oot): 
[]        Opefr«Dd         []        aoced-end 

10.  DatethefundfUedaiiotificatkmofiQgittiatkmttDckrsectm 

[15  U.S.C.  80a-8(a)l: 

11.  State  law  under  wfaicfa  the  ftmd  was  wganized  or  formed  (e.g.,  Delaware.  Matiarhnwitt): 

12.  ProvKff  rt»«*  "«"e  Mid  addreM  of  ^MJi  inwrtment  adviier  of  the  ftini  (inchiding  aubadviacri) 
durii^ilie  last  five^eaii,  even  if  the  fund'acootncts  with  tbeae«dviseit  have  been 

laminated: 

• 

13.  Provide  tiie  name  and  addressxyfeadi^yrincqialimderwnter  of  the  fimd  during  the  last  five 
years,  even  if  the  fimd*s  contiactt  with  those  underwriters  have  been  tenninated: 

14.  If  the  fond  is  a  unit  investment  trust  CUrr*)  provide: 
(a)       Depositor's  name(s)  and  addressees): 

Cb)       Tnistee*s  name(s)  and  addressees): 

15.  Is  there  a  Urr  registered  under  the  Act  that  served  as  a  vehicle  for  investment  in  the  fond 
(e.;.,  an  insurance  company  separate  account)? 


[)Yes 


IlNo 


tf  Yes,  for  each  UTT  state: 
Name(s): 

File  No.:  811- 


Business  Address: 

.16.       (i^       Did  die  fund  obtam  approval  from  the  board  of  directors  concerniog  the  decision  to 
engage  in  a  Merger,  Liquidation  or  Abandonment  of  R^istration? 

[]Yes  [)No 

If  Yes,  state  the  date  on  which  the  board  voce  took  place: 

If  No,  explain: 
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17. 


18. 
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(b) 


Did  the  fund  obtain  q>im)val  from  the  shardwldcra  omjxniing  tte 
in  a  Merger,  Liquidation  or  Abandonment  of  Registration? 


[]Ycs  []No 

If  Yes,  state  the  date  on  which  the  shaidiolder  vote  took  iriace: 
IfNo,  exphun: 

Distributions  to  Shareholders 

Has  the  fimd  distributed  any  assets  to  its  shareholders  in  connection  with  the  Meiser  or 
Liquidati<ni? 

[]Yes  [JNo 

(a)  If  Yes,  list  the  date(s)  on  which  the  fund  made  those  distributions: 

(b)  Were  the  distributions  made  on  the  basis  of  net  assets? 
[JYes  []No 

Were  the  distributions  made  BI2  jaa  based  on  share  ownership? 
[JYes  []No 

If  No  to  (b)  or  (c)  above,  describe  the  method  of  distributions  to  shareholders.  Fbr 
Mergers,  provide  the  exchange  ratio(s)  used  and  cjq)lain  how  it  was  calculated: 
LiouidatioM  only 
Were  any  distributions  to  shareholden  made  in  kind? 


(c) 

(d) 
(e) 


I]  Yes 


[]No 


If  Yes,  indicate  the  percentage  of  fund  shares  owned  by  affiliates,  or  any  odier 
affiliation  of  shardiolders: 

gpsed-end  fiind«  ^n\y 

Has  the  fund  issued  senior  securities? 


[]Yes 


[JNo 


U  Y«,  describe  the  medxxi  of  calculating  payments  to  senior  securityholders  and 
distributions  to  other  shareholders: 
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19. 


20. 


III. 
21. 


22. 


Has  the  fund  distributed  ^  of  its  assets  to  tbe  fund's  shareholders? 
[]Yes  [INo 

IfNo, 

(a)  How  mai^  shareholders  does  the  fund  have  as  of  die  date  this  form  is  filed? 

(b)  Describe  the  relati(»shq>  of  each  remaimngshardiolder  to  die  fund: 

Are  there  any  shardiolders  who  have  not  yet  received  distributions  in  complete  liquidation 
of  their  interests? 


[]Yes 


[)No 


If  Yes,  describe  briefly  the  plans  (if  any)  for  distributing  to,  or  preserving  the  interests  of, 
those  shardiolders: 

Assets  and  Liabilities 

Does  the  fimd  have  any  assets  as  of  the  date  this  form  is  filed? 

[]Ycs  ()No 

If  Yes, 

(a)  Describe  the  type  and  amount  of  each  asset  retained  by  the  fund  as  of  the  date  this 

form  is  filed: 

(b)  Why  has  the  fimd  retained  the  remaining  assets? 

(c)  Will  the  remaining  assets  be  invested  in  securities? 
IlYes  []No 

Does  the  fimd  have  m  outstanding  debts  (other  than  face-amount  certificates  if  the  fimd  is  a 
fiice-amount  certificate  con^ai^)  or  ai^  odier  liabilities? 


[]Yes 

If  Yes, 
(a) 

(b) 


[INo 

Describe  the  type  and  amount  of  each  debt  or  other  liability: 

How  does  the  fimd  intend  to  pay  these  outstanding  debts  or  other  liabilities? 
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IV. 

23. 


24. 


V. 

25. 


26. 


Infoimation  About  Event(8)  Leading  to  Request  For  Deregistration 

(a)        List  the  expenses  incurred  in  connection  with  the  Merger  or  Liquidation: 
^        L^  txpeoaa: 
(^       Accounting  aq)enses: 

Other  expenses  (list  and  identify  separately): 

Total  expenses  (sum  of  lines  OHiii)  above): 
How  were  those  expcases  allocated? 
Who  paid  those  expenses? 
How  did  the  fund  pay  for  unamortized  expenses  (if  any)? 


m 

Civ) 


(b) 
(c) 
(4) 


Did  die  fund  fUe  an  application  for  an  order  of  the  Commission  regaidiqg  the  Merger  or 
Liquidation? 


[]Yes 


[JNo 


If  Yes,  cite  the  release  numbers  of  the  Commission's  notice  and  order  or,  if  no  notice  or 
order  has  been  issued,  the  file  number  and  date  the  application  was  filed: 

Conclusion  of  Fund  Business 

b  die  fund  a  party  to  any  litigation  or  administrative  ptoceediqg? 
[]Yes  []No 

If  Yes,  describe  the  nature  of  any  litigation  or  proceeding  and  the  position  taken  by  the  fund  in 
that  litigation: 

Is  the  fund  now  engaged,  or  intending  to  engage,  in  any  business  activities  odier  than  those 
necessaiy  for  winding  up  its  afbirs? 

[]  Yes  [)No 

If  Yes,  describe  the  nature  and  extent  of  diose  activities: 


r'l 
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VL      Mergers  Only 

27.       (a)        State  the  name  of  the  fund  surviving  the  Merger 

(b)  State  tbe  file  number  of  tfie  fund  surviving  tbe  Merger:  811- 

(c)  if  the  merger  or  reorganization  agreement  has  been  filed  with  die  Oxnmission,  state 
the  file  nuniber  and  date  the  agreement  was  filed: 

(^       If  die  merger  or  reorganizaticm  agreement  has  BfiLbeen  filed  widi  die  Commi8si(m, 
attach  a  copy  of  the  agreement  as  an  exhibit  to  this  form. 

VERIFICATION 

The  undersigned  states  diat  (i)  he  or  she  has  executed  diis  Fdrm  N-8F  application  for  an  order 
under  section  8(f)  of  die  Investment  Company  Act  of  1940  on  behalf  of , 


(u)  he  or  she  is  die 


of 


(Name  of  Fund) 
,  and  Ciii)  all  actions  by 


(Tide)  (Name  of  Fund) 

shareholders,  directors,  and  any  odicr  body  necessary  to  audiorize  die  undersigned  to  execute 

and  file  dii8FbtmN-8F  application  has  been  taken.  The  undersigned  also  states  diat  die  ftcts  set  fordi 

in  diis  F6rm  N-8F  application  are  true  to  die  best  of  his  or  her  knowledge,  information,  and  belief. 

(Signature) 


Doc.  98-33137  Filed  12-15-98;  8:45  am] 
CODE  8010-«1-C 
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DEPARTMENT  OF  THE  TREASURY  Background 


1-^ 


Intamal  Revenue  Service 

26CFRPart20 
[REQ-114663-«7] 
RIN  1545-AV45 

Marital  Deduction;  Valuation  of  Interest 
Passing  to  Surviving  Spouse 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACnON:  Notice  of  proposed  rulemaking 
and  notice  of  pubUc  hearing. 

SUMMARY:  This  document  contains 
proposed  regulations  relating  to  the 
effect  of  certain  administration  expenses 
on  the  valuation  of  property  which 
qualifies  for  the  estate  tax  marital  or 
charitable  deduction.  The  proposed 
regulations  define  estate  transmission 
expenses  and  estate  management 
expenses  and  provide  that  estate 
transmission  expenses,  but  not  estate 
mMiagement  expenses,  reduce  the  value 
of  property  for  marital  and  charitable 
deduction  purposes.  This  document 
also  provides  notice  of  a  pubhc  hearing 
on  these  proposed  regulations. 
DATES:  Written  comments  must  be 
received  by  February  16, 1999.  Outlines 
of  topics  to  be  discussed  at  the  public 
hearing  scheduled  for  April  21, 1999,  at 
10  a.m..  must  be  received  by  March  31 
1999. 

ADDRESSES:  Send  submissions  to 
CC:DOM:CORP:R  (REG-1 14663-97), 
room  5226,  Internal  Revenue  Service, 
POB  7604,  Ben  Franklin  Station, 
Washington.  DC  20044.  Submissions 
may  be  hand  delivered  Monday  through 
Friday  between  the  hours  of  8  a.m.  and 
5  p.m.  to:  CC:DOM:CORP:R  (REG- 
114663-97),  Courier's  Desk,  hitemal 
Revenue  Service.  1111  Constitution 
Avenue.  IMW..  Washington,  DC. 
Alternatively,  taxpayers  may  submit 
comments  electronically  via  the  Internet 
by  selecting  the  "Tax  Regs"  option  on 
the  IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.ustreas.gov/prod/ 
tax_regs/comments.html.  The  public 
hearing  will  be  held  in  Room  2615, 
Internal  Revenue  Building,  llli 
Constitution  Avenue,  NW.,  Washington, 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  proposed  regulations, 
Deborah  Ryan  (202)  622-3090; 
concerning  submissions  of  comments, 
the  hearing,  and/or  to  be  placed  on  the 
building  access  hst  to  attend  the 
hearing,  LaNita  Van  Dyke  (202)  622- 
7190  (not  toll-fi«e  numbers). 
SUPPLEMENTARY  INFORMATION: 


On  March  18, 1997.  the  Supreme 
Court  of  the  United  States  issued  its 
decision  in  Commissioner  v.  Estate  of 
Hubert,  520  U.S.  93  (1997)  (1997-32 
I.R.B.  8),  in  which  it  considered  the 
proper  interpretation  of  §  20.2056(b)- 
4(a)  of  the  Estate  Tax  Regulations.  On 
November  24. 1997,  Uie  IRS  issued 
Notice  97-63  (1997-47  I.R.B.  6), 
requesting  comments  on  alternatives  for 
amending  §  20.2056(b)-4(a)  in  Ught  of 
the  Supreme  Court's  Estate  of  Hubert 
decision.  Section  2056(b)(4)  provides 
that,  in  determining  the  value  of  an 
interest  in  property  which  passes  from 
the  decedent  to  the  surviving  spouse  for 
purposes  of  the  marital  deduction, 
account  must  be  taken  of  any 
encumbrance  on  the  property  or  any 
obligation  imposed  on  the  surviving 
spouse  by  the  decedent  with  respect  to 
die  property.  Section  20.2056(b)-4(a)  of 
the  Estate  Tax  Regulations  amplifies  this 
rule  by  providing  that  account  must  be 
taken  of  the  effect  of  any  material 
limitations  on  the  surviving  spouse's 
right  to  the  income  from  the  property. 
The  regulation  provides,  for  example, 
that  there  may  be  a  material  limitation 
on  the  surviving  spouse's  right  to  the 
income  bom  marital  trust  property 
where  the  income  is  used  to  pay 
administration  expenses  during  the 
period  between  the  date  of  the 
decedent's  death  and  the  date  of 
distribution  of  the  assets  to  the  trustee. 

The  facts  in  Estate  of  Hubert  are 
similar  to  a  conunon  fact  pattern 
wherein  the  decedent's  will  provides  for 
a  residuary  bequest  to  a  marital  trust 
which  qualifies  for  the  marital 
deduction  and  also  provides  that  estate 
administration  expenses  are  to  be  paid 
fit>m  the  residuary  estate.  Further,  the 
will  (or  state  law)  permits  the  executor  ' 
to  use  the  income  generated  by  the 
residuary  estate  (othervdse  payable  to 
the  marital  trust)  to  pay  administration 
expenses,  and  the  executor  does  so.  Tlie 
issue  before  the  Supreme  Court  in  Estate 
of  Hubert  was  whether  the  executor's 
use  of  the  income  to  pay  estate 
administration  expenses  was  a  material 
limitation  on  the  surviving  spouse's 
right  to  the  income  which  would  reduce 
the  marital  deduction  under 
§20.2056(b)-4(a). 

The  issue  in  Estate  of  Hubert  also 
involved  the  estate  tax  charitable 
deduction,  and  the  proposed  regulations 
relate  to  the  valuation  of  property  for 
both  marital  and  charitable  deduction 
purposes.  However,  for  simplicity  and 
clarity,  this  discussion  focuses  on  the 
provisions  of  the  estate  tax  marital 
deduction. 


In  Estate  of  Hubert,  the  Commissioner 
argued  that  the  payment  of 
administration  expenses  fiiom  income  is, 
per  se,  a  material  limitation  on  the 
surviving  spouse's  right  to  income  for 
purposes  of  §  20.2056(b)-4(a).  and, 
therefore,  the  value  of  the  marital 
bequest  should  be  reduced  dollar  for 
dollar  by  the  amount  of  income  used  to 
pay  administration  expenses.  The  Court 
agreed  that  the  value  of  the  marital 
bequest  should  be  reduced  if  the  use  of 
income  to  pay  administration  expenses 
is  a  material  limitation  on  the  spouse's 
right  to  income.  The  Court  foimd. 
however,  that  the  regulation  does  not 
define  material  limitation  and  that  the 
Commissioner  had  not  argued  that  the 
use  of  income  in  this  case  was  a 
material  limitation.  Thus,  the  Court  held 
for  the  taxpayer. 

In  Notice  97-63  (November  24, 1997), 
the  IRS  requested  comments  on  possible 
approaches  for  proposed  regulations  in 
lig^t  of  the  Estate  of  Hubert  decision. 
Notice  97-€3  suggested  three  alternative 
approaches  for  determining  when  the 
use  of  income  to  pay  administration, 
expenses  constitutes  a  material 
limitation  on  the  surviving  spouse's 
right  to  income.  One  approach 
distinguished  between  administration 
expenses  that  are  properly  charged  to 
principal  and  those  that  are  properly 
charged  to  income  and  provided  that 
there  is  a  material  limitation  on  the 
surviving  spouse's  right  to  income  if 
income  is  used  to  pay  an  estate 
administration  expense  that  is  properly 
charged  to  principal.  A  second  approach 
provided  a  de  minimis  safe  harbor 
amoimt  of  income  that  may  be  used  to 
pay  administration  expenses  v<dthout 
constituting  a  material  limitation  on  the 
surviving's  spouse's  right  to  income.  A 
third  approach  provided  that  any  charge 
to  income  for  the  payment  of 
administration  expenses  constitutes  a 
material  limitation  on  the  spouse's  right 
to  income. 

Notice  97-63  also  asked  for  comments 
on  whether  the  test  for  materiality 
should  be  based  on  a  comparison  of  the 
relative  amounts  of  the  income  and  the 
expenses  charged  to  the  income; 
whether  materiality  should  be  based  on 
projections  as  of  the  date  of  death  rather 
than  on  the  facts  that  develop 
afterwards;  and  whether  present  value 
principles  should  be  applied. 

In  response  to  Notice  97-63,  several 
commentators  suggested  that  local  law 
should  be  determinative  of  whether  an 
expense  is  a  proper  charge  to  income  or 
principal.  If  the  testamentary  document 
directs  the  executor  to  charge  expenses 
to  income,  and  the  charge  is  allowed 
under  applicable  local  law.  then  the 
charge  to  income  should  not  be  treated 
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8814  material  limitation  on  the  spouse's 
it  to  income, 
is  approach  was  not  adopted 
luse  statutory  provisions  relating  to 
sme  and  principal  may  vary  from 
I  to  state,  and  mis  would  result  in 
ate  treatment  of  estates  that  are 
rly  situated  but  governed  by  , 

Brent  state  law.  Moreover,  in  states 
:  have  adopted  some  form  of  the 
^form  Principal  and  Income  Act.  the 

litions  of  principal  and  income,  and 
I  allocation  of  expenses  thereto,  can 
be  specified  in  the  will  or  trust 
injBtrument  and  given  the  effect  of  state 
laU.  Thiis.  simply  following  state  law 
WW  thought  to  be  too  malleable  to 
protect  the  policies  imderlying  the 
mjairital  and  charitable  deductions. 

I^veral  commentators  agreed  with  the 
de  pinimis  safe  harbor  approach 
whereby  a  certain  amoimt  of  income 
c^fild  be  used  to  pay  administration 
ej^nses  without  materially  limiting  the 
surviving  spouse's  right  to  the  income. 
Ubder  tUs  approach,  the  safe  harbor 
amoimt  is  determined  in  two  steps:  first, 
th4  present  value  of  the  surviving 
siH>use's  income  interest  for  life  is 
determined  using  actuarial  principles 
and.  second,  the  resulting  amount  is 
multiplied  by  a  percentage,  for  example, 
5  nercent. 

The  proposed  regulations  do  not 
adopt  mis  approach.  Although  a  de 
idlrumis  safe  harbor  approach  would 
provide  a  bright  line  test  for 
determining  materiality  in  the  context  of 
the  marital  deduction,  it  is  unclear  bow 
tl^s  approach  would  apply  for 
cbaritwle  deduction  purposes  because 
tli^re  is  no  measuring  life  for  valuing  the 
income  interest. 

'  One  commentator  suggested  that, 
consistent  with  the  plurality  opinion  in 
Estate  of  Hubert,  the  test  for  materiality 
shjoiild  be  quantitative,  based  upon  a 
comparison  between  the  amount  of 
income  charged  with  administration 
expenses  and  the  total  income  earned 
during  administration.  The 
cotnmentator.  however,  considered  the 
rMjuirement  that  projected  income  and 
e^menses  be  presently  valued  to  be 
i^]^ractical,  complex,  and  imcertain. 
Another  commentator  considered  a 
quantitative  test  to  be  impractical.  A 
mlrd  commentator  suggested  that  a 
quantitative  test  would  reqiiire  a  factual 
^termination  in  each  case  and.  as  a 
result,  the  period  of  estate 
administration  would  be  greatly 


[Because  these  tests  for  materiality 
ajppear  to  be  complex  and  difficult  to 
^qminister,  the  proposed  regulations 
4|opt  neither  a  quantitative  test  nor  a 
te  St  based  on  present  values  of  projected 
i  ]  come  and  expenses. 


Many  commentators  opposed  an 
approach  in  which  every  charge  to 
income  is  a  material  limitation  on  the 
spouse's  right  to  income.  Two 
conunentators  contended  that  adoption 
of  this  approach  would  effectively 
overrule  tne  result  in  Estate  of  Hubert. 

One  commentator  suggested  the 
approach  adopted  in  the  proposed 
regulations,  a  description  of  which 
follows,  and  two  commentators 
suggested  similar  approaches. 

Explanation  of  Provisions 

After  carefully  considering  the 
comments,  the  Treasiuy  and  the  Internal 
Revenue  Service  have  determined  that  a 
test  based  on  what  constitutes  a  material 
limitation  would  prove  too  complex  and 
would  be  administratively  biudensome. 
For  this  reason,  the  proposed 
regulations  eliminate  the  concept  of 
materiality  and,  instead,  establish  rules 
providing  that  only  administration 
expenses  of  a  certain  character  which 
are  charged  to  the  marital  property  will 
reduce  the  value  of  the  property  for 
marital  deduction  purposes.  It  is 
anticipated  that  these  rules  will  have 
uniform  appUcation  to  all  estates,  will 
be  simple  to  administer,  and  will  reflect 
the  economic  realities  of  estate 
administration.  These  same  rules  will 
also  apply  for  purposes  of  the  estate  tax 
charitable  deduction. 

Under  the  proposed  regulations,  a 
reduction  is  made  to  the  date  of  death 
value  of  the  property  interest  which 
passes  from  the  decedent  to  the 
surviving  spouse  (or  to  a  charitable 
organization  described  in  section  2055) 
for  the  dollar  amoimt  of  any  estate 
transmission  expenses  incurred  during 
the  administration  of  the  decedent's 
estate  and  chuged  to  the  property 
interest.  Such  a  reduction  is  proper 
because  these  expenses  would  not  have 
been  incurred  but  for  the  decedent's 
death.  No  reduction  is  made  for  estate 
management  expenses  incurred  with 
respect  to  the  property  and  charged  to 
the  property  because  these  expenses 
would  have  been  incurred  even  if  the 
death  had  not  occurred.  However,  a 
reduction  is  made  for  estate 
management  expenses  charged  to  the 
marital  property  interest  passing  to  the 
surviving  spouse  if  the  expenses  were 
incurred  in  coimection  with  property 
passing  to  someone  other  than  the 
surviving  spouse  and  a  person  other 
than  the  surviving  spouse  is  entitled  to 
the  income  from  that  property.  Estate 
transmission  expenses  are  all  estate 
administration  expenses  that  are  not 
estate  management  expenses  and 
include  expenses  incurred  in  collecting 
estate  assets,  paying  debts,  estate  and 
inheritance  taxes,  and  distributing  the 


decedent's  property.  Estate  management 
expenses  are  expenses  incurred  in 
connection  with  the  investment  of  the 
estate  assets  and  with  their  preservation 
and  maintenance  during  the  period  of 
administration. 

Proposed  ECbcttve  Date 

These  regulations  are  proposed  to  be 
efiiective  for  estates  of  decedents  dying 
on  or  after  the  date  the  regulations  are 
published  in  the  Federal  Register  as 
final  regulations. 

,  Special  Analjrses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and,  because  Uie 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Pnblic  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  r^^ations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  submitted 
timely  to  the  DIS.  All  comments  will  be 
available  for  public  inspection  and 
copying. 

A  public  hearing  has  been  scheduled 
for  April  21, 1999.  begiiming  at  10  a.m. 
in  Room  2615  of  the  Internal  Revenue 
Building,  1111  Constimtion  Avenue. 
NW.,  Washington,  DC.  Due  to  building 
security  procedures,  visitors  must  enter 
at  the  10th  Street  entrance,  located 
between  Constimtion  and  Pennsylvania 
Avenues,  NW.  In  addition,  all  visitors 
must  present  photo  identification  to 
enter  the  building.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  inunediate 
entrance  area  more  than  15  minutes 
before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
MFORMATION  CONTACT  section  of  this 
preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing.  Persons  who  wish 
to  present  oral  comments  at  the  hearing 
must  submit  written  comments  and  an 
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outline  of  the  topics  to  be  discussed  and 
the  time  to  be  devoted  to  each  topic 
(signed  original  and  eight  (8)  copies)  by 
March  31. 1999.  A  period  of  10  minutes 
will  be  allotted  to  each  person  for 
making  conunents.  An  agenda  showing 
the  scheduling  of  the  speakers  will  be 
prepared  alter  the  deadline  for  receiving 
outlines  has  passed.  Copies  of  the 
agenda  will  be  available  free  of  charge 
at  the  hearing. 

Drafkiiig  Information 

The  principal  author  of  these 
proposed  regidations  is  Deborah  Ryan, 
OCBce  of  the  Assistant  Chief  Counsel 
(Passthroughs  and  Special  Industries). 
However,  other  personnel  from  the  IRS 
and  Treasiuy  Department  participated 
in  their  development. 

List  of  Subjects  in  26  CFR  Part  20 

Estate  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regidations 

Accordingly,  26  CFR  part  20  is 
proposed  to  be  amended  as  follows: 

PART  2a-ESTATE  TAX;  ESTATES  OF 
DECEDENTS  DYING  AFTER  AUGUST 
16,1954 

Paragraph  1.  The  authority  citation 
for  part  20  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C  7805  •  *  * 

Par.  2.  In  §  20.2055-1,  paragraph 
(d)(6)  is  added  to  read  as  follows: 

1202065-1    Deduction  for  transfers  for 
pubNc,  charllBble^  and  rsHgkMis  uass:  In 


(d)*  •  • 

(6)  For  the  efEact  of  certaia 
administration  expenses  on  the 
valuation  of  transfers  for  charitable 
deduction  purposes,  see  §  20.2056(b)- 
4(e).  The  rules  provided  in  that  section 
apply  for  purposes  of  both  the  marital 
and  charitable  deductions.  This 
paragraph  (d)(6)  is  effective  for  estates  of 
decedents  dying  on  or  after  the  date 
these  regulations  are  published  in  the 
Federal  Register  as  final  regulations. 

Par.  3.  Section  20.2056(b)-4  is 
amended  by: 

1.  Removing  the  last  two  sentences  of 
paragraph  (a). 

2.  Addiiig  paragraph  (e). 

The  addition  reads  as  follows: 

|2a2066(b)-4   Marital  deduction:  valuation 
of  mtwest  passing  to  surviving  spouse. 

(e)  Effect  of  certain  administration 
expenses— (1)  Estate  transmission 
expenses.  For  purposes  of  determining 


the  marital  deduction,  the  value  of  any 
deductible  property  interest  which 
passed  from  the  decedent  to  the 
surviving  spouse  shall  be  reduced  by 
the  amoimt  of  estate  transmission 
expenses  inciured  during  the 
administration  of  the  decedent's  estate 
and  paid  fit>m  the  principal  of  the 
property  interest  or  the  income 
produced  by  the  property  interest.  For 
purposes  of  this  subsection,  the  term 
estate  transmission  expenses  means  all 
estate  administration  expenses  that  are 
not  estate  management  expenses  (as 
defined  in  paragraph  (e)(2)  of  this 
section).  Estate  transmission  expenses 
include  expenses  incurred  in  the 
collection  of  the  decedent's  assets,  the 
payment  of  the  decedent's  debts  and 
death  taxes,  and  the  distribution  of  the 
decedent's  property  to  those  who  are 
entitled  to  receive  it.  Examples  of  these 
expenses  include  executor  commissions 
and  attorney  fees  (except  to  the  extent 
specifically  related  to  investment, 
preservation,  and  maintenance  of  the 
assets),  probate  fees,  expenses  incurred 
in  construction  proceedings  and 
defending  against  will  contests,  and 
appraisal  fees. 

(2)  Estate  management  expenses — (i) 
In  general.  For  piuposes  of  determining 
the  marital  deduction,  the  value  of  any 
deductible  property  interest  which 
passed  bom  the  decedent  to  the 
surviving  spouse  shall  not  be  reduced 
by  the  amount  of  estate  management 
expenses  inciured  in  connection  with 
the  property  interest  during  the 
administration  of  the  decedent's  estate 
and  paid  from  the  principal  of  the 
property  interest  or  the  income 
produced  by  the  property  interest.  For 
marital  deduction  purposes,  the  value  of 
any  deductible  property  interest  which 
passed  fit>m  the  decedent  to  the 
surviving  spouse  shall  be  reduced  by 
the  amount  of  any  estate  management 
expenses  incurred  in  connection  with 
property  that  passed  to  a  beneficiary 
other  than  the  surviving  spouse  if  a 
beneficiary  other  than  tiie  surviving 
spouse  is  entiUed  to  the  income  bom 
the  property  and  the  expenses  are 
chaiiged  to  the  deductible  property 
interest  which  passed  to  the  surviving 
spouse.  For  purposes  of  this  subsection, 
the  term  estate  management  expenses 
means  expenses  inciured  in  connection 
with  the  investment  of  the  estate  assets 
and  with  their  preservation  and 
maintensAce  during  the  period  of 
administration.  Examples  of  these 
expenses  include  investment  advisory 
fises.  stock  brokerage  commissions, 
custodial  fees,  and  interest. 

(ii)  Special  rule  where  estate 
management  expenses  are  deducted  on 
the  federal  estate  tax  return.  Far 


purposes  of  determining  the  marital 
deduction,  the  value  of  the  deductible 
property  interest  which  passed  bom  the 
decedent  to  the  surviving  spouse  is  not 
increased  as  a  result  of  the  decrease  in 
the  federal  estate  tax  liability 
attributable  to  any  estate  management 
expenses  that  are  deducted  as  expenses 
of  administration  under  section  2053  on 
the  federal  estate  tax  return. 

(3)  Examples.  The  following  examples 
illustrate  the  application  of  this 
paragraph  (e).  In  each  example,  the 
decedent,  who  dies  after  2006,  makes  a 
bequest  of  shares  of  ABC  Corporation 
stock  to  the  decedent's  child.  The 
bequest  provides  that  the  child  is  to 
receive  the  income  from  the  shares  from 
the  date  of  the  decedent's  death.  The 
value  of  the  bequeathed  shares,  on  the 
decedent's  date  of  death,  is  $3,000,000. 
The  residue  of  the  estate  is  bequeathed 
to  a  trust  which  satisfies  the 
requirements  of  section  2056(b)(7)  as 
qualified  terminable  interest  property. 
'The  value  of  the  residue,  on  the 
decedent's  date  of  death,  before  the 
payment  of  administration  expenses  and 
estate  taxes,  is  $6,000,000.  Under 
applicable  local  law,  the  executor  has 
the  discretion  to  pay  administration 
expenses  from  the  income  or  principal 
of  the  residuary  estate.  All  estate  taxes 
are  to  be  paid  from  the  residue.  The 
state  estate  tax  equals  the  state  tax  credit 
available  under  section  201 1 .  The 
examples  are  as  foUows: 

Example  1.  During  the  period  of 
administration,  the  estate  incurs  estate 
transmission  expenses  of  $400,000,  which 
the  executor  charges  to  the  residue.  For 
purposes  of  determining  the  marital 
deduction,  the  value  of  the  residue  is 
reduced  by  the  federal  and  state  estate  taxes 
and  by  the  estate  transmission  expenses.  If 
the  transmission  expenses  are  deducted  on 
the  federal  estate  tax  return,  the  marital 
deduction  is  $3,500,000  ($6,000,000  minus 
$400,000  transmission  expenses  and  minus 
$2,100,000  federal  and  state  estate  taxes).  If 
the  transmission  expenses  are  deducted  on 
the  estate's  income  tax  return  rather  than  on 
the  estate  tax  return,  the  marital  deduction  is 
$3,011,111  ($6,000,000  minus  $400,000 
transmission  expenses  and  minus  $2,588,889 
federal  and  state  estate  taxes). 

Example  2.  During  the  period  of 
administration,  the  estate  incurs  estate 
management  expenses  of  $400,000  in 
connection  writh  the  residue  property  passing 
for  the  benefit  of  the  spouse.  The  executor 
charges  these  management  expenses  to  the 
residue.  For  purposes  of  determining  the 
marital  deduction,  the  value  of  the  residue  is 
reduced  by  the  federal  and  state  estate  taxes 
but  is  not  reduced  by  the  estate  management 
expenses.  If  the  management  expenses  are 
deducted  on  the  estate's  income  tax  return, 
the  marital  deduction  is  $3,900,000 
($6,000,000  minus  $2,100,000  federal  and 
state  estate  taxes).  If  the  management 
expenses  ara  deducted  on  the  estate  tax 


ret  irn  rather  than  on  the  estate's  inccmie  tax 
rat  iTn,  the  marital  deduction  remains 
$3A00,000,  even  though  the  federal  and  state 
es^e  taxes  now  total  only  $1,880,000.  The 
marital  deduction  is  not  increased  by  the 
reduction  in  estate  taxes  attributable  to 
deleting  the  management  expenses  on  the 
federal  estate  tax  return. 

Sample  3.  During  the  period  of 
ad|4inistration,  the  estate  incun  estate 
m^itagement  expenses  of  $400,000  in 
cohtiection  with  the  bequest  of  ABC 
Corporation  stock  to  the  decedent's  child. 
The  executor  charges  these  management 
expenses  to  the  residue.  For  purposes  of 
determining  the  marital  deduction,  the  value 
of  the  residue  is  reduced  by  the  federal  and 
state  estate  taxes  and  by  the  management 
expenses.  The  management  expenses  reduce 
th$  lvalue  of  the  residue  because  they  are 
chtalged  to  the  property  passing  to  the  spouse 
ev^b  though  they  were  incurred  with  respect 
to-atock  passing  to  the  child  and  the  spouse 
is  not  entitled  to  the  income  from  the  stock 
during  the  period  of  estate  administration.  If 
the  management  expenses  are  deducted  on 
the  estate's  income  tax  return,  the  marital 
deduction  is  $3,011,111  ($6,000,000  minus 
$400,000  management  expenses  and  minus 
$2,588,889  fsderal  and  state  estate  taxes).  U 
the  management  expenses  are  deducted  on 
the  estate  tax  return  rather  than  on  the 
estate's  income  tax  return,  the  marital 
deduction  remains  $3,011,111,  even  though 
thfij  federal  and  state  estate  taxes  now  total 
oOfy  $2,368,889.  The  mariUl  deduction  is  not 
increased  by  the  reduction  in  estate  taxes 
attfibutable  to  deducting  the  management 
expenses  on  the  federal  estate  tax  return. 

1^)  Effective  date.  This  paragraph  (e) 
applies  to  estates  of  decedents  dying  on 
ot  after  the  date  these  regulations  are 
published  as  final  regulations  in  the 
FMeral  Register. 
Robert  E.  Wenxel, 

lM)uty  Commissioner  of  Internal  Revenue. 
[^  Doc  98-33125  Filed  12-15-98;  8:45  am] 
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itic«  and  Recordkeeping  for  Making 
Distributing  Phonorecords 

:  Copyright  Office,  Library  of 
ngress. 

Reopening  of  comment  period. 


iRY:  The  Copyright  Office  of  the 
trary  of  Congress  is  reopening  the 
_^unent  period  on  the  requirements  by 

V  rhich  copyright  owners  shall  receive 
r )  isonable  notice  of  the  use  of  their 

V  rorks  in  the  making  and  distribution  of 
plionorecords. 

C/  iTES:  The  comment  period  is  reopened 
V]  itil  12  p.m.  on  December  24, 1998. 


ADDRESSES:  If  sent  by  mail,  an  original 
and  ten  copies  of  the  comments  shotild 
be  addressed  to:  David  O.  Carson, 
General  Counsel,  Copyright  GC/IftR.  PO 
Box  70400.  Southwest  Station, 
Washiii^on.  DC  20024.  If  hand 
delivered,  an  original  and  ten  copies  of 
the  comments  should  be  brought  to: 
Office  of  the  Copyright  Generai  Counsel, 
James  Madison  Memorial  Building, 
Room  LM-403,  First  and  Independence 
Avenue,  SE,  Washington,  DC  20559- 
6000. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  O.  Carson,  General  Cotinsel,  or 
Tanya  M.  Sandros,  Attorney  Advisor, 
Copyright  GC/I4R,  PO  Box  70400. 
Southwest  Station,  Washington,  DC 
20024.  Telephone  (202)  707-6380  or 
Telefax  (202)  252-3423. 
SUPPLEMENTARY  INFORMATION:  On 
September  4, 1998,  the  Copyright  Office 
published  a  notice  of  inquiry  seeking 
comments  on  the  requirements  by 
which  copyright  owners  shall  receive 
reasonable  notice  of  the  use  of  their 
works  in  the  making  and  distribution  of 
phonorecords.  63  FR  47215  (September 
4. 1998).  The  Digital  Performance  Right 
in  Soimd  Recordings  Act  of  1995.  Pub. 
L.  104-39, 109  Stat.  336,  requires  the 
Librarian  of  Congress  to  establish  these 
regulations  to  ensure  proper  payment  to 
copyright  owners  for  the  use  of  their 
works.  17  U.S.C.  115(c)(3)(D). 
Comments  were  timely  filed  by  the 
American  Society  of  Composers, 
Authors  and  Publishers  (ASCAP), 
Broadcast  Music,  Inc.  (BMI),  and  the 
National  Music  Publishers'  Association, 
Inc.  (NMPA)  and  the  Recording  Industry 
Association  of  America,  Inc.  (RIAA). 
Reply  comments  were  due  to  be  filed  on 
November  18, 1998.  On  November  27. 
1998.  the  Office  granted  a  request  to 
reopen  the  reply  comment  period;  imder 
the  reopened  deadline,  reply  comments 
were  due  to  be  filed  on  December  11, 
1998.  63  FR  65567  (November  27, 1998). 
Although  the  November  27  Federal 
Register  notice  reopened  the  reply 
comment  period,  the  Office  recognizes 
that  submissions  filed  in  accordance 
with  that  notice  would  have  been  so 
substantive  in  nature  as  to  constitute 
comments  and  not  reply  comments. 

In  response  to  requests  for  additional 
time  and  in  light  of  the  complexity  of 
the  issues  involved  in  the  adoption  of 
notice  and  recordkeeping  procedures  for 
the  making  and  distribution  of 
phonorecords  and  the  substantive 
nattire  of  the  comments  to  be  filed,  the 
Office  agrees  that  it  is  appropriate  to 
grant  additional  time  for  all  interested 
parties  to  file  their  comments.  Thus,  the 
Office  sets  the  reopened  deadline  for  ^e 
filing  of  comments  to  12  p.m.  on 


December  24. 1998.  Parties  who  have 
previously  filed  comments  may 
supplement  those  comments  if  they 
desire. 

The  Office  will  not.  however,  be 
reopening  the  reply  comment  period. 
Instead,  after  the  filing  of  comments,  the 
Office  will  publish  in  the  Federal 
Register  either  a  notice  of  proposed 
rulemaking,  with  a  notice  and  comment 
period,  or  an  interim  rule,  seeking 
comment. 

Dated:  December  11. 1998. 
David  O.  Canon, 

General  Counsel. 

[FR  Doc.  98-33342  Filed  12-15-98;  8:45  am) 

MUMQ  OOOC  1410-31-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Partes 
[FRL-e20»-«] 

Approval  of  Section  112(1)  Authority  for 
Hazardous  Air  Pollutanis;  Chromium 
Emisaions  from  Hard  and  Decorative 
Chromhim  Electroplattng  and 
Chromium  Anodtelng  Tanks;  State  of 
Callfomia    - 

AGENCY:  Environmental  Protection 
Agency  (0»A). 
ACTION:  Proposed  rule. 

summary:  The  California  Air  Resources 
Board  (CARB)  requested  approval, 
under  section  112(1)  of  the  Clean  Air  Act 
(the  Act),  to  implement  and  enforce 
California's  "Hexavalent  Chromium 
Airborne  Toxic  Control  Measure  for 
Chrome  Plating  and  Chromic  Acid 
Anodizing  Operations"  (Chrome  ATCM) 
in  place  of  the  "National  Emission 
Standards  for  Chromium  Emissions 
bom  Hard  and  Decorative  Chromitmi 
Electroplating  and  Chromium 
Anodizing  Tanks"  (Chrome  NESHAP). 
EPA  has  reviewed  this  request  and  has 
foimd  that  it  satisfies  all  of  the 
requirements  necessary  to  qualify  for 
approval.  Thus,  EPA  is  proposing  to 
grant  California  the  authority  to 
implement  and  enforce  its  Chrome 
ATCM  in  place  of  the  Chrome  NESHAP. 
DATES:  Comments  must  be  received  on 
or  before  January  15. 1999. 
ADDRESSES:  Written  comments  should 
be  mailed  concurrently  to  the  addresses 
below: 

Ken  Bigos.  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  California  94105-3901.    ' 
Robert  Fletcher,  Chief,  Emissions 
Assessment  Branch,  Stationary  Source 
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Division,  California  Air  Resources 
Board,  2020  "L"  Street,  P.O.  Box 
2815,  Sacramento,  California  95812- 
2815. 

Copies  of  California's  request  for 
approval  are  available  for  public 
inspection  at  EPA's  Region  K  ofBce 
during  normal  business  hours  (air 
docket  #A-96-25). 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Bigos,  Air  Division,  U.S.  Environmental 
Protection  Agency,  Region  DC,  75 
Hawthorne  Street,  San  Francisco, 
Cahfomia  94105-3901,  (415)  744-1240. 
SUPPLEMENTARY  INFORMATION: 
I.  Background 

Under  section  112(1)  of  the  Act,  EPA 
is  authorized  to  delegate  to  state 
agencies  the  authority  to  implement  and 
enforce  the  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(fOESHAPs).  The  Federal  regulaUons 
governing  EPA's  approval  of  state  rules 
or  programs  imder  section  112(1)  are 
located  at  40  CFR  part  63,  subpart  E. 
Under  these  regulations,  a  State  has  the 
option  to  request  EPA's  approval  to 
substitute  a  state  rule  for  the  comparable 
NESHAP.  Upon  approval,  the  State  is 
given  the  authority  to  implement  and 
enforce  its  rule  in  lieu  of  the  NESHAP. 
This  "rule  substitution"  option  requires 
EPA  to  "make  a  detailed  and  thorough 
evaluation  of  the  State's  submittal  to 
ensure  that  it  meets  the  stringency  and 
other  requirements"  of  40  CFR  63.93 
(see  58  FR  62274).  A  rule  will  be 
approved  if  EPA  finds:  (1)  the  state 
authorities  are  "no  less  stringent"  than 
the  corresponding  federal  NESHAP,  (2) 
adequate  authorities  and  resources  exist, 
(3)  the  schedule  for  implementation  and 
comphance  is  sufficiently  expeditious, 
and  (4)  the  state  program  is  otherwise  in 
comphance  with  Federal  guidance. 

On  January  25, 1995,  EPA 
promulgated  the  NESHAP  for  chromium 
electroplating  facilities  (see  60  FR  4963), 
which  was  codified  in  40  CFR  part  63, 
subpart  N,  "National  Emission 
Standards  for  Chromium  Emissions 
from  Hard  and  Decorative  Chromium 
Electroplating  and  Chromimn 
Anodizing  Tanks"  (Chrome  NESHAP). 
On  July  17. 1998,  EPA  received  the 
California  Air  Resources  Board's 
(CARB's)  request  for  approval  to 
implement  and  enforce  section  93102  of 
Title  17  of  the  Cahfomia  Code  of 
Regulations,  "Hexavalent  Chromium 
Airborne  Toxic  Control  Measure  for 
Chrome  Plating  and  Chromic  Acid 
Anodizing  Operations"  (Chrome 
ATCM),  in  place  of  the  Chrome 
NESHAP  as  the  Federally-enforceable 
standard  in  Cahfomia. 


n.  EPA  Evaluation  and  Proposed 
Action 

A.  California's  Chrome  ATCM 

Cahfomia 's  Chrome  ATCM  differs  in 
many  ways  from  the  Federal  Chrome 
NESHAP.  While  these  differences  do 
not  appear  to  warrant  a  finding  that  the 
Chrome  ATCM  is  less  stringent  than  the 
Chrome  NESHAP,  this  section  discusses 
these  differences  so  that  the  public  is 
afforded  an  opportunity  to  comment  on 
the  significance  of  these  differences. 

1.  Title  V  Permit  Requirements 

The  Chrome  ATCM  requires  the 
owner  or  operator  of  a  major  source 
subject  to  the  Chrome  ATCM  to  obtain 
a  Title  V  permit  (see  section 
93102(a)(5)).  While  the  Chrome 
NESHAP  includes  this  requirement,  it 
also  provides  that  all  nonmajor  sources, 
except  for  those  sources  referred  to  in  40 
CFR  63.340(e)(1),  are  subject  to  Title  V 
permitting  requirements.  While  the 
applicable  Title  V  permitting  authority 
may  defer  certain  qualifying  nonmajor 
sources  fitjm  the  Title  V  permitting 
requirements  imtil  December  9, 1999, 
currently  all  sources  receiving  such 
deferrals  are  required  to  submit  Title  V 
permit  appUcations  by  December  9, 
2000  (see  40  CFR  63.340(e)(2)  and  61  FR 
27785).  Although  the  Chrome  ATCM  is 
silent  with  respect  to  this  requirement, 
CARB  stated  in  its  apphcation  that  it 
will  amend  the  Chrome  ATCM  in  the 
futiue  if  EPA  does  not  permanently 
exempt  all  sources  receiving  such 
deferrals.  EPA  beheves  that  the  approval 
of  the  Chrome  ATCM  at  this  time  does 
not  constitute  a  waiver  of  this  Title  V 
permitting  requirement. 

2.  Emission  Limits  for  Hard  Chromium 
Electroplating 

Under  the  Chrome  NESHAP,  emission 
limits  for  hard  chromimn  electroplating 
tanks  are  expressed  in  the  form  of 
milhgrams  of  total  chromium  per  dry 
standard  cubic  meter.  Different  emission 
limits  apply  depending  on  whether  the 
facihty  qualifies  as  large  or  small, 
which,  in  turn,  is  based  on  the  fadUty's 
maximum  cumulative  potential  rectifier 
capacity.  In  contrast,  the  emission  Umits 
in  the  Chrome  ATCM  are  expressed  in 
terms  of  miUigrams  of  hexavalent 
chromium  per  ampere  hour,  and  are 
differentiated  between  large,  medium, 
and  small  facility  sizes  dependent  on 
both  mass  emissions  and  a  capacity  or 
usa^  limit. 

Smce  there  is  no  unique  conversion 
between  the  form  of  the  emission  limits 
in  the  Chrome  NESHAP  and  the  Chrome 
ATCM,  CARB  took  the  approach  of 
using  source  test  data  to  demonstrate 
that  faciUties  meeting  the  emission 


Umits  of  the  Chrome  ATCM  also  meet 
the  emission  limits  of  the  Chrome 
NESHAP.  After  reviewing  the  results  of 
approximately  35  source  tests  of  hard 
chromium  electroplating  faciUties  in 
Cahfomia  of  various  sizes,  CARB  found 
that  in  every  case  the  sources  that  were 
in  comphance  with  the  appUcable 
Chrome  ATCM  emission  limit  were  also 
in  compUance  with  the  appUcable 
Chrome  NESHAP  emission  Umit.  CARB 
beUeves.  and  EPA  concurs,  that  these 
source  test  results  confirm  CARB's 
position  that  the  Chrome  ATCM 
emission  limits  are  at  least  as  stringent 
as  the  Chrome  NESHAP  emission  Umits 
for  every  source  subject  to  the  Chrome 
NESHAP. 

Both  the  Chrome  NESHAP  and  the 
Chrome  ATCM  allow  faciUties  with  a 
maximum  cumulative  potential  rectifier 
capacity  of  greater  than  60  milUon 
ampere-hours  per  year  to  be  considered 
small  (or  medium  in  the  case  of  the 
Chrome  ATCM)  by  accepting  a  limit  on 
the  maximum  cumulative  potential 
rectifier  usage  (see  section 
93102(h)(7)(B)  and  40  CFR  63.342(c)(2)). 
EPA  wishes  to  clarify  that  it  considers 
all  such  usage  limits  in  non-Title  V 
operating  permits  as  Federally- 
enforceable  for  purpose  of  this  proposed 
substitution  of  the  Chrome  ATCM  for 
the  Chrome  NESHAP. 

3.  Malfunctions 

Both  the  Chrome  NESHAP  and  the 
Chrome  ATCM  provide  that  the 
emission  limits  apply  during  tank 
operations,  including  periods  of  startup 
and  shutdown,  but  do  not  apply  during 
periods  of  malfunction,  which  the 
Chrome  ATCM  refers  to  as  periods  of 
"breakdown"  (see  section  93102(a)(4) 
and  (b)(7),  and  40  CFR  63.2  and 
63.342(b)(1)).  The  Chrome  ATCM  both 
defines  the  term  "breakdown"  and 
states  that  the  emission  limits  "do  not 
apply  dining  periods  of  equipment 
breakdown,  provided  the  provisions  of 
the  permitting  agency's  breakdown  rule 
are  met.  *  •  *"  This  means  that  an 
event  does  not  constitute  a  breakdown 
unless  both  of  the  foUowing  conditions 
are  met :  ( 1 )  the  event  meets  the 
characteristics  of  a  breakdown  as 
defined  in  the  Chrome  ATCM,  and  (2) 
the  provisions  of  the  appUcable 
permitting  agency's  (i.e.,  district's) 
breakdown  mle  are  met.  This  two-step 
analysis  is  important  because  it  is  the 
Chrome  ATCM  definition  of 
"breakdown"  that  first  determines  what 
constitutes  a  breakdown,  not  the 
provisions  of  the  appUcable  district's 
breakdown  mle. 

Under  the  Chrome  ATCM,  the 
districts'  breakdown  mles  serve  only 
one  function:  to  estabUsh  the  reporting 
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req^drements  that  must  be  followed 
when  a  breakdown  occurs  (see  section 
93102(i)(4)).  These  rules  do  not  override 
or  sMpplant  the  other  breakdown  or 
exc^  emission  requirements  of  the 
Chrome  ATCM,  including  the 
requirements  to  revise  the  operation  and 
m^ntenance  plan  to  minimize 
brel^downs  (see  section  g3102(g)(4)),  to 
maiittain  the  specified  records  of  all 
bre$kdowns  and  excess  emissions  (see 
section  93102(h)(5)  and  (6)).  and  to 
include  as  part  of  the  ongoing 
coitipliance  status  report  a  summary  of 
any  excess  emissions  (see  section 
931j2(h)(6),  (i)(3){B).  and  appendix  3). 
And,  the  districts'  breakdown  rules 
nei^er  expand  the  scope  nor  extend  the 
tinie-frame  of  a  breakdown  beyond  the 
deWiition  in  section  93102(b)(7)  of  the 
Chrome  ATCM.  In  other  words,  while 
thej  emission  limits  do  not  apply  during 
a  breakdown,  what  constitutes  a 
bre^down  is  determined  by  the 
Qtfome  ATCM's,  not  a  particular 
district's,  definition  of  "breakdown." 
As  a  supplement  to  its  application, 
^B  submitted  copies  of  the  districts' 
kdown  rules,  which  are  referenced 
ppendix  6  of  the  Chrome  ATCM. 
I  rules  raise  several  issues.  First,  if 
thfi  iChrome  ATCM  is  approved  under 
_-^ion  112(1)  of  the  Act,  then  only  those 
disbict  breakdown  rules  that  were 
siOtmitted  to  EPA  as  part  of  CARB's 
Chkt^me  ATCM  application  are 
apiJ^ved  as  a  matter  of  Federal  law.  A 
so^ik»  cannot  rely  on  revisions  to  a 
diraict's  breakdown  rule  until  such 
revisions  receive  EPA's  approval  imder 
section  112(1)  of  the  Act. 

Second,  the  proposed  approval  of  the 
di^cts'  breakdown  rules,  which  are 
incorporated  by  reference  into  the 
Chrome  ATCM,  is  strictly  limited  to  the 
coMext  of  approval  of  the  Chrome 
A'tCM  imder  section  112(1)  of  the  Act. 
W^le  the  Mse  of  these  rules  may  be 
appropriate  in  lieu  of  the  Chrome 
NE$HAP  reporting  requirements,  the 
urai  of  these  rules  in  odier  contexts  may 
be  inappropriate  (e.g.,  with  regard  to 
otiuar  NESHAPs  or  State  Implementation 
Plii^s).  Thus,  it  is  possible  that  a 
district's  breakdown  rule  can  be 
Federally-approved  as  pari  of  the 
Chrome  ATCM  but  not  Federally- 
apj^roved  as  part  of  the  California  State 
Imblementation  Plan. 

tfhird,  some  of  the  districts' 
br^iakdown  rules  use  the  term 
"i  i^lfunction"  rather  than 
"liteakdown."  For  the  purpose  of  the 
Chrome  ATCM,  EPA  interprets  these 
tehns  as  interchangeable,  provided  that 
it  ilunderstood  that  the  ciirome  ATCM 
d(  ^nition  of  "breakdown"  is 
cc  iitrolling.  not  the  districts'  definitions 
ol  "breakdown"  or  "malfunction." 


Fourth,  some  of  the  districts' 
breakdown  rules  include  provisions 
regarding  the  district's  authority  to 
determine  whether  a  breakdown  has 
occurred,  authority  to  grant  emergency 
variances,  or  authority  to  decide  to  take 
no  enforcement  action.  Like  the 
districts'  definitions  of  "breakdown"  or 
"malfunction,"  the  above-listed 
provisions  go  beyond  the  function  of  the 
districts'  breakdown  rules  in  the  context 
of  the  Chrome  ATCM  (such  function 
being  limited  to  establishing  the 
reporting  requirements  that  must  be 
followed  when  a  breakdown  occurs). 
Thus,  EPA's  proposed  approval  of  the 
Chrome  ATCM  under  section  112(1)  of 
the  Act  does  not  include  such 
provisions  of  the  districts'  breakdown 
rules  since  these  provisions  go  beyond 
the  scope  of  the  Quome  ATCM. 

Fifth,  some  of  the  districts' 
breakdown  rules  require  written 
breakdown  reports  only  if  requested  by 
the  district.  However,  for  the  piupose  of 
approval  of  the  Chrome  ATCM,  EPA 
will  interpret  such  rules  as  requiring  the 
submission  of  written  breakdown 
reports  to  the  district  even  if  the  district 
has  not  formally  requested  the  source  to 
provide  such  reports. 

Sixth,  some  of  the  districts' 
breakdown  rules  do  not  specify  the 
reporting  time  period,  but  merely  state 
that  notification  shall  be  "immediate" 
or  the  written  breakdown  report  shall  be 
filed  "subsequently."  With  respect  to 
such  rules,  Q'A  will  interpret  such 
terms  by  reference  to  the  comparable 
Chrome  NESHAP  reporting  deadlines  in 
40  CFR  63.342(f)(3)(iv). 

4.  Performance  Test  Requirements 

The  Chrome  ATCM  allows  the  use  of 
CARB  Method  425,  dated  July  28, 1997, 
and  South  Coast  Air  Quality 
Management  District  (SCAQMD) 
Method  205.1,  dated  August  1991,  for 
determining  chromium  emissions.  By 
approving  the  Chrome  ATCM,  these 
methods  would  be  approved  only  as 
prescribed  by  the  Cluome  ATCM  and 
only  to  determine  compUance  with  the 
Chrome  ATCM.  EPA  approval  of  the 
Chrome  ATCM  would  not  result  in 
approval  of  these  methods  as  general 
alternatives  to  EPA  Method  306. 

In  addition,  assiuning  EPA  approves 
the  Chrome  ATCM,  the  owner  or 
operator  of  an  affected  source  cannot 
rely  on  provisions  in  CARB  Method  425 
or  SCAQMD  Method  205.1  allowing  for 
approval  of  alternatives,  modifications, 
or  variations  bom  the  test  method.  Any 
such  alternatives,  modifications,  or 
variations  to  the  test  methods  must  be 
approved  imder  the  procedures  in 
section  93102(k)  of  the  Chrome  ATCM. 


5.  Monitoring  and  Recording 
Frequencies 

In  several  areas  of  parameter 
monitoring,  the  Chrome  ATCM  includes 
monitoring  or  recording  frequencies  that 
differ  from  those  required  by  the 
Chrome  NESHAP.  For  example,  the 
Chrome  NESHAP  requires 
measurements  of  velocity  pressure  and 
pressure  drop  across  control  devices  to 
be  recorded  daily.  The  Chrome  ATCM 
.  requires  that  these  parameters  be 
monitored  continuously  with  a 
mechanical  gauge  that  is  in  clear  sight 
of  the  operation  or  maintenance 
personnel,  and  that  the  measurements 
be  recorded  weekly  rather  than  daily. 
CARB  believes  that  pressure  drop  does 
not  significantly  change  on  a  daily  basis 
unless  there  is  a  major  malfunction. 
Additionally,  CARB  asserts  that,  based 
on  their  experience  in  implementing  the 
Chrome  ATCM,  there  exists  compelling 
engineering  evidence  to  support  a 
recording  frequency  of  once  per  week  as 
the  minimum  requirement  for  this 
source  category. 

The  Chrome  NESHAP  also  requires 
siuface  tension  to  be  measured  every  4 
hours  of  tank  operation.  This  frequency 
may  be  reduced  to  every  8  hours  of  tai^ 
operation  if  there  are  no  exceedances 
after  40  hours,  and  then  further  reduced 
to  once  every  40  hours  if  no 
exceedances  occur  after  a  second  40 
hours  of  tank  operation.  In  contrast,  the 
Chrome  ATCM  requires  daily 
monitoring  of  the  surface  tension,  with 
a  possible  reduction  to  once  a  week  after 
20  days.  For  facilities  using  a  foam 
blanket-type  fume  suppressant,  the 
Chrome  NESHAP  requires  foam  blanket 
thickness  to  be  measured  every  hour, 
and  then  every  4  hours  and  then  every 
8  houra  if  no  exceedances  occur  during 
a  40-hour  period.  The  Chrome  ATCM, 
however,  requires  hourly  monitoring  of 
the  foam  blanket  thickness,  and  then  a 
reduction  to  daily  if  no  exceedance 
occurs  after  15  days.  Again,  CARB 
asserts  that  there  exists  compelling 
engineering  evidence  to  support  the 
monitoring  frequencies  in  the  Chrome 
ATCM  as  die  minimum  requirements 
for  this  source  category. 

6.  Work  Practice  Standards  for  Packed- 
Bed  Scrubbers 

Under  the  Chrome  NESHAP,  one  of 
the  work  practice  standards  appUcable 
to  packed-bed  scrubbera  is  that  fresh 
mdceup  water  must  be  added  to  the  top 
of  the  packed-bed,  except  it  may  be 
added  to  the  scrubber  basin  if  greater 
than  50  percent  of  the  scrubber  water  is 
drained  (see  Table  1  to  40  CFR  63.342). 
By  contrast,  the  Chrome  ATCM  only 
requires  affected  soiuces  using 
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horizontal  packed-bed  scrubbers 
without  continuous  recirculation  to  add 
fresh  makeup  water  to  the  top  of  the 
packed-bed. 

7.  HEPA  Filters,  Chrome  Tank  Covers, 
and  Polyballs 

Unlike  the  Chrome  NESHAP,  the 
Chrome  ATCM  specifically  includes 
reqiiirements  for  the  following 
alternative  emission  control 
technologies:  high  efficiency  particulate 
air  (HEPA)  filters,  chrome  tank  covers, 
and  polyballs.  In  approving  the  Chrome 
ATCM  under  section  112(1)  of  the  Act, 
EPA  would  be  approving  these 
alternative  technologies  for  use  in 
Cahfomia.  However,  affected  sources 
using  these  alternative  technologies 
would  still  be  required  to  demonstrate, 
through  compliance  testing  and  ongoing 
compliance  monitoring,  tlut  the 
emission  ^andards  in  section  93102(c) 
are  being  adiieved. 

8.  Ongoing  Compliance  Status  Reports 
for  Major  Sources 

Both  the  Chrome  NESHAP  and  the 
Chrome  ATCM  require  major  sources  to 
submit  ongoing  compliance  status 
reports  [see  section  93102(i)(3)  and  40 
CFR  63.347(g)).  However,  the  Chrome 
ATCM  requires  these  reports  to  be 
submitted  aimually,  while  the  Chrome 
NESHAP  requires  these  reports  to  be 
submitted  semi-annually  (quarterly 
where  the  applicable  emission  limit  is 
being  exceeded).  Because  section  504(a) 
of  the  Act  requires  major  sources  that 
have  Title  V  permits  to  submit  such 
reports  no  less  often  than  every  six 
months,  EPA  cannot  approve  this 
provision  of  the  Chrome  ATCM  to 
operate  in  lieu  of  the  comparable 
provision  of  the  Chrome  NESHAP. 
Since  major  sources  must  comply  with 
the  Title  V  semi-annual  reporting 
requirement  independent  of  the  Chrome 
NESHAP  or  the  Chrome  ATCM  (i.e.. 
regardless  of  whether  the  semi-annual 
reporting  requirement  is  included  in 
either  the  Chrome  NESHAP  or  the 
Chrome  ATCM).  EPA  believes  that  it  has 
the  authority  to  disapprove  this 
provision  of  the  Chrome  ATCM  as  not 
satisfying  the  objective  of  section  504(a) 
of  the  Act. 

9.  Compliance  with  the  Chrome 
NESHAP 

Under  Federal  law,  until  EPA 
approves  the  Chrome  ATCM  (i.e.,  the 
approval  becomes  effective),  all  sources 
subject  to  the  Chrome  NESHAP  and 
located  in  California  must  be  in 
compliance  iwith  the  applicable 
requirements  of  the  Chrome  NESHAP. 
Even  after  such  approval  becomes 
efiecdve.  sources  remain  subject  to 


Federal  enforcement  for  violation  of  any 
Chrome  NESHAP  provision  that  the 
source  was  required  to  be  in  compliance 
with  prior  to  the  effective  date  of  the 
Chrome  ATCM  approval.  Such  Chrome 
NESHAP  provisions  include,  but  are  not 
limited  to,  the  requirements  to  prepare 
operation  and  maintenance  plans  under 
40  CFR  63.342(f)(3),  to  comply  with 
initial  notification  deadlines  under  40 
CFR  63.347(c)  and  (i)(l).  and  to  comply 
with  the  new  and  reconstructed  source 
provisions  imder  40  CFR  63.5  and 
63.345. 

10.  Changes  in  Source  Status 

Unlike  the  Chrome  NESHAP,  the 
Chrome  ATCM  is  not  as  explicit 
regarding  compliance  deadlines  relating 
to  certain  changes  to  a  source's  status, 
such  as  (1)  a  change  bom  an  area  source 
to  a  major  source;  (2)  a  change  from 
either  a  very  small,  small,  mediimi,  or 
less  than  60  millicm  ampere-hours  hard 
chrome  plater  to  a  difiierent  size 
category;  and  (3)  a  change  frtim  a 
decorative  chrome  plater  using  a 
trivalent  chrome  bath  that  incorporates 
a  wetting  agent  to  one  that  ceases  to  use 
this  process.  Since  the  Chrome  ATCM 
does  not  explicitly  state  the  compliance 
deadlines  for  the  changes,  EPA 
interprets  the  Chrome  ATCM  to  require 
immediate  compliance  with  the 
standard  that  applies  to  the  source's 
new  status. 

11.  Circumvention 

Under  the  Chrome  NESHAP,  no 
owner  or  operator  shall  build,  erect, 
install,  or  use  any  article,  machine, 
equipment,  or  process  to  conceal  an 
emission  that  would  otherwise 
constitute  noncompliance  with  a 
relevant  standard  {see  40  CFR  63.4(b)). 
CARB  believes  that  this  provision  is  not 
necessary,  presumably  because  CARB 
interprets  the  Chrome  ATCM  as 
implicitly  not  allowing  such  activities. 

12.  Notification  of  New  and  Modified 
Sources 

Section  93102(j)(2)  of  the  Chrome 
ATCM  allows  facilities  to  fulfill  the 
notification  of  construction  or 
modification  requirements  in  section 
93102(j)(l)  by  complying  with  the 
applicable  district's  new  source  review 
rule  or  policy,  provided  similar 
information  is  obtained.  Thus,  the 
district's  new  source  review  rules  or  * 
pohcy  merely  serve  the  purpose  of 
obviating  the  need  for  duplicative 
reporting.  Such  rules  or  policies, 
however,  do  not  change  the  imderlying 
requirement  that  such  notification  must 
exist  and  must  be  generated  at  least 
within  the  time  fieme  established  by 
section  93102(j)(l).  Furthermore,  the 


burden  of  proof  of  compliance  rests 
upon  the  source  to  prove  that  it 
provided  notice  of  construction  or 
reconstruction  on  time  and  that  such 
notice  includes  at  least  all  of  the 
information  included  in  appendix  4  of 
the  Chrome  ATCM. 

B.  Proposed  Action 

After  reviewing  the  request  for 
approval  of  California's  Chrome  ATCM, 
EPA  has  determined  that  this  request 
meets  all  the  requirements  necessary  to 
qualify  for  approval  under  section  112(1) 
of  the  Act  and  40  CFR  63.91  and  63.93. 
Accordingly.  EPA  is  proposing  to 
approve  Ae  Chrome  ATCM  as  the 
Federally-enforceable  standard  for 
sources  in  California.  If  this  proposed 
action  is  finalized,  then  the  Chrome 
ATCM  will  be  enforceable  by  the  EPA 
and  citizens  under  the  Act.  Although 
the  local  air  pollution  control  districts 
in  California  would  have  primary 
implementation  and  enforcement 
responsibility,  EPA  woidd  retain  the 
right,  pursuant  to  section  112(1)(7)  of  the 
Act.  to  enforce  any  applicable  emission 
standard  or  requirement  under  section 
112  of  the  Act. 

C.  California's  Authorities  to  Implement 
and  Enforce  Section  1 12  Standards 

1.  Penalty  Authorities 

Previously.  CARB  submitted  a  finding 
by  California's  Attorney  General  stating 
that  "State  law  provides  civil  and 
criminal  enforcement  authority 
consistent  with  (40  CFR)  63.91(b)(l)(i). 
63.91(b)(6)(i).  and  70.11,  including 
authority  to  recover  penalties  and  fines 
in  a  maximum  amount  of  not  less  than 
$10,000  per  day  per  vio7aiioii  *  *   *" 
(emphasis  added)  (see  61  FR  25397).  In 
accordance  with  this  finding.  EPA 
understands  that  the  California  Attorney 
General  interprets  section  39674  and  the 
applicable  sections  of  Division  26,  Part 
4.  Chapter  4.  Article  3  ("Penalties")  of 
the  California  Health  and  Safety  Code  as 
allowing  the  collection  of  penalties  for 
multiple  violations  per  day.  In  addition, 
EPA  also  understands  that  the  California 
Attorney  General  interprets  section 
42400(c)(2)  of  the  CaUfomia  Health  and 
Safety  Code  as  allowing  for,  among 
other  things,  criminal  penalties  for 
knowingly  rendering  inaccurate  any 
monitoring  method  required  by  a  toxic 
air  contaminant  rule,  regulation,  or 
permit. 

As  stated  in  section  n.B  above,  EPA 
would  retain  the  right,  pursuant  to 
section  112(1)(7)  of  the  Act.  to  enforce 
any  applicable  emission  standard  or 
requirement  under  section  112  of  the 
Act.  including  the  authority  to  seek  civil 
and  criminal  penalties  up  to  the 
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um  amounts  specified  in  section 
>f  the  Act. 

2.  Vi  iriances 


ision  26.  Part  4,  Chapter  4.  Articles 
2  aid  2.5  of  the  California  Healdi  and 
SaMy  Code  provide  for  the  granting  of 
variances  under  certain  circumstances. 
EPA  regards  these  provisions  as  wholly 
external  to  CARB's  request  for  approval 
to  implement  and  enforce  a  section  112 
program  or  nde  and,  consequently,  is 
proposing  to  take  no  action  on  these 
prayisions  of  state  or  local  law.  EPA 
doei  not  recognize  the  ability  of  a  state 
or  local  agency  who  has  received 
delcfgation  of  a  section  112  program  or 
rule  to  grant  relief  from  the  duty  to 
comply  with  such  Federally-enforceable 
program  or  rule,  except  where  such 
reljef  is  granted  in  accordance  with 
pnMedures  allowed  under  section  112 
of  fhe  Act.  As  stated  above,  EPA  retains 
the|  ^^t,  piirsuant  to  section  112(1)(7)  of 
the  Act,  and  citizens  retain  the  right, 
pursuant  to  section  304  of  the  Act,  to 
enforce  any  applicable  emission 
standard  or  requirement  under  section 
llioftheAct. 

Similarly,  section  39666(f)  of  the 
Caluomia  Health  and  Safety  Code 
allpws  local  agencies  to  approve 
alt^lnative  methods  from  those  required 
in  the  ATCMs,  but  only  as  long  as  such 
app^vals  are  consistent  with  the  Act.  A 
source  seeking  permission  to  use  an 
alternative  means  of  emission  limitation 
under  section  112  of  the  Act  must  also 
lei^ive  approval,  after  notice  and 
op  Mrtunity  for  comment,  from  EPA 
be  ere  using  such  alternative  means  of 
en  ission  limitation  for  the  purpose  of 
coitplying  with  section  112  of  the  Act. 

Public  Cmninent 

PA  is  seeking  comment  on  CARB's 
lest  for  approval  of  the  Chrome 
A'TCM  as  a  substitute  for  the  Chrome 
NIISHAP.  EPA  will  consider  all  public 
CO  [imients  submitted  during  the  pubUc 
comment  period.  Issues  raised  by  the 
comments  will  be  carefully  reviewed 
1  considered  in  the  decision  to 
irove  or  disapprove  CARB's  request. 
.  will  provide  notice  of  its  final 
decision  in  the  Federal  Register, 
including  a  summary  of  the  reasons  for 
th ;  final  decision  and  a  sununary  of  all 
ma  or  comments. 


IV 

A. 


Administrative  Requirements 

Executive  Orders  12866  and  13045 


1  he  Office  of  Management  and  Budget 
hi  I  exempted  this  regulatory  action 
frii  n  review  imder  Executive  Order 
(EO.)  12866. 

1  his  proposed  rule  is  not  subject  to 
E. :  1. 13045.  entitled  "Protection  of 


Children  bom  Environmental  Health 
Risks  and  Safety  Risks,"  because  it  is 
not  an  "economically  significant"  action 
under  E.0. 12866. 

B.  Executive  Order  12875 

Under  E.0. 12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compUance  costs  incuned  by  those 
governments.  If  the  mandate  is 
imfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  state,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  written 
communications  &t>m  the  governments, 
and  a  statement  supporting  the  need  to 
issue  thgr^fdation.  In  addition,  E.O. 
12875  recfvtes  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates."  Today's  proposed  rule  does 
not  create  a  mandate  on  state,  local  or 
tribal  governments.  Accordingly,  the 
requirements  of  section  1(a)  of  E.O. 
12875  do  not  apply  to  this  rule. 

C.  Executive  Order  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  affects  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  commimities,  unless  the 
Federal  govenmient  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  E.O.  13084 
requires  EPA  to  develop  an  effective 
process  permitting  elected  officials  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  proposed  rule 
does  not  significantly  or  imiquely  affeOt 
the  communities  of  Indian  tribal 


governments.  Accordingly,  the 
requirements  of  Section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

D.  RegulcOory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibiUty  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

Approvals  imder  40  CFR  63.03  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
state  or  local  agency  is  already 
imposing.  Therefore,  because  this 
proposed  approval  does  not  impose  any 
new  requirements,  it  does  not  have  a 
significant  impact  on  affected  small 
entities. 

£.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  state, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  proposed  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  state  or  local  law,  and  imposes  no 
new  Federal  requirements.  Accordingly, 
no  additional  costs  to  state,  local,  or 
tribal  governments,  or  to  the  private 
sector,  result  bom  this  action. 

List  of  Subfects  in  40  CFR  Part  63 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Hazardous 
substances.  Incorporation  by  reference. 
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Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

Authority:  This  action  is  issued  under  the 
authority  of  section  112  of  the  Qean  Air  Act, 
as  amended,  42  U.S.C.  7412. 

Dated:  December  8, 1998. 
DiTid  P.  Howekamp. 
Acting  Regional  Admiiustrator.  Region  DC. 
IFR  Doc  98-33338  Filed  12-15-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  141  and  142 
[FRL-6202-1] 

Stakaholdars  Meeting  on  Chemical 
Monitoring  Revisions  for  Public  Water 
Systems 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Announcement  of  stakeholders 
meeting. 

StMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  will  hold  a 
two-day  public  meeting  on  January  12 
and  January  13. 1999  in  Washington, 
D.C.  Please  be  advised  that  if  the  agenda 
is  completed  on  January  12.  the  meeting 
will  not  resume  on  January  13. 1999. 
The  purpose  of  this  meeting  will  be  to 
coUect  input  on  the  appropriate  course 
of  action  to  take  with  the  Agency's  effort 
to  revise  the  monitoring  requirements 
for  certain  chemicals  in  drinking  water. 
The  EPA  has  completed  a  review  of  new 
occurrence  data  and  intends  to  present 
a  summary  of  these  findings  at  the 
meeting.  The  data  reviewed  and 
anal3r2»d  includes  public  water  supply 
(PWS)  compliance  monitmng  data  and 
data  from  other  water-quality 
contaminant  occurrmce  data  bases. 
Most  of  the  data  was  formatted  to 
extrapolate  information  regarding 
contaminant  occurrence  rates, 
occurrence  by  cmtaminant  groups, 
contaminant  co-occurrence,  system 
vulnerability  to  synthetic  and  volatile 
organic  compounds,  seasonal  and 
temporal  variations,  contaminant 
variability  categorized  by  source  and 
system  size,  and  an  evaluation  of  the 
national  representativeness  of  the  data 
sets. 

The  EPA  will  consider  the  comments 
and  views  expressed  during  this 
meeting  to  determine  whether  it  should 
proceed  with  the  suggested  revisions  as 
presented  in  the  Advanced  Notice  of 
Proposed  Rule  Making  (ANPRM)  for 
Chemical  Monitoring  Reform  or 
consider  other  approaches  and 
modifications.  The  EPA  encourages  the 


full  participation  of  all  stakeholders 
throughout  this  process. 
DATES:  The  stakeholder  meeting  will  be 
held  on  January  12. 1999,  9:30  a.m.  to 
4:30  p.m.  and  may  be  extended  to 
January  13, 1999  9:30  a.m.  to  12:00  p.m. 
EST  in  Washington,  D.C. 
ADDRESSES:  To  register  for  the  meeting, 
please  contact  the  EPA  Safe  Drinking 
Water  Hotline  at  1-800-426-4791,  or  Ed 
Thomas  of  the  EPA's  Office  of  Grotmd 
Water  and  Drinking  Water  at  (202)  260- 
0910.  Participants  registering  in  advance 
will  be  mailed  a  packet  of  materials 
before  the  meeting.  Interested  parties 
who  cannot  attend  the  meeting  in 
person  may  participate  via  conference 
call  and  should  register  with  the  Safe 
Drinking  Water  Hotline.  Conference 
lines  will  be  allocated  on  the  basis  of 
first  reserved,  first  served.  The 
stakeholder  meeting  will  be  held  at  the 
Wyndham  Bristol  Hotel,  2430 
Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20037. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  on  meeting 
logistics,  please  contact  the  Safe 
Drinking  Water  Hotline  at  1-800-426- 
4791.  For  information  on  the  activities 
related  to  this  rulemaking,  contact:  Ed 
Thomas.  U.S.  EPA  at  (202)  260-0910  or 
E-mail  to 

thomas.edwin@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  On  July  3. 
1997.  EPA  issued  an  Advance  Notice  of 
Proposed  Rule  Making  (ANPRM)  for 
Chemical  Monitoring  Reform  (CMR)  and 
Permanent  Monitoring  Relief  (PMR). 
This  ANPRM  suggested  regulatory 
changes  in  chemical  monitoring 
requirements  that  would  focus 
monitoring  on  systems  at  risk  of 
contamination  and  on  the  contaminants 
posing  such  risk.  The  regiUatory 
changes  suggested  in  the  ANPRM 
covered  64  chronic  contaminants 
including  incwganic  chemicals  (lOCs), 
synthetic  organic  chemicals  (SOCs)  and 
volatile  organic  chemicals  (VOCs). 

The  monitoring  changes  suggested  in 
the  ANPRM  were  developed,  in  part, 
considering  the  occurrence  data  that 
were  available  at  that  time.  Recognizing 
that  these  data  were  limited,  we 
solicited  additional  data  for  use  in 
developing  the  proposed  rule.  In 
response  to  this  solicitation  and  as  part 
of  additional  information  gathering, 
EPA  identified  17  potential  data 
sources.  The  Agency  completed  a 
preliminary  review  of  these  data  sets 
and  presented  a  summary  of  that  review 
at  a  stakeholder  meeting  on  April  6. 
1998.  in  Washington.  D.C.  On  the  basis 
of  its  initial  review  and  consultation 
with  stakeholders,  the  EPA  was  not  able 
to  say  that  the  new  data  were  simply 


supplementary  data  that  supported  and 
confinned  the  possible  changes  to  the 
monitoring  requirements  set  forth  in  the 
ANPRM.  Stakeholders  at  the  April  6 
meeting  agreed  with  this  decision. 
Following  the  April  6  Stakeholder 
meetii^.  EPA  published  a  Federal 
Register  Notice  on  July  30. 1998 
indicating  that  the  Agency  had 
completed  a  review  of  the  monitoring 
requirements  for  chemical  contaminants 
in  drinking  water  and  believed  that  it 
was  inappropriate  to  proceed  with  the 
ANPRM  until  it  had  completed  its 
analysis  of  the  new  data. 

Stakeholdera  at  the  April  6  meeting 
also  requested  that  a  "data  analysis 
plan"  he  forwarded  to  them  for  review. 
On  June  8. 1998.  the  plan  was  sent  to 
the  Stakeholders.  The  EPA  incorporated 
stakeholder  comments  and  proceeded 
with  data  analyses  in  accordance  with 
the  plan.  The  Agency  has  completed  its 
review  of  the  data  and  intends  to 
present  their  findings  at  the  two-day 
stakeholder  meeting  on  January  12  and 
13. 1999. 

Cynthia  C  Dougbeity. 

Director,  Office  of  Ground  Water  and  Drinkine 
Water.  * 
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DEPARTMENT  OF  COMMERCE 

National  Ocsanic  and  Atmosphsric 
Administration 

50CFRParte79 

(Dockat  No.  06(M23246-8246-«1;  I.D. 
0715S8A] 

mN0648-AK20 

Flshsrles  in  the  Exclusive  Economic 
Zone  Off  Alaska;  Modified  Hired 
SWpper  Requirements  for  ttie 
individual  Fishing  Quota  Program 

AOENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule;  request  for 
comments. 


SUMMARY:  NMFS  proposes  a  regulatory 
amendment  to  the  Individual  Fishing 
Quota  (IFQ)  Program  for  fixed  gear 
Pacific  halibut  and  sablefish  fisheries  in 
and  off  of  Alaska.  This  action  woidd 
require  an  initial  recipient  of  certain 
categories  of  quota  share  (QS)  who 
wishes  to  hire  a  skipper  to  fidi  the  IFQ 
derived  from  that  QS  to  own  a 
minimum  of  20-percent  interest  in  the 
harvesting  vessel.  This  20-percent 
minimum  ownership  requirement 
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woii|d  not  apply  to  a  QS  holder  who 
hirtd  a  skipper  prior  to  April  17, 1997, 
continues  to  own  that  vessel  at  no  less 
percentage  of  ownership  interest  than 
waSiheld  on  April  17, 1997,  and  has  not 
acquired  additional  QS  through  transfer 
afte^  September  23, 1997.  This  action  is 
necessary  to  promote  the  Council's 
intept  to  provide  for  an  owner-operator 
catt:ber  vessel  fleet  in  the  halibut  and 

sfish  fixed  gear  fisheries  off  Alaska 
1  is  intended  to  further  the  objectives 

lelFQ  Program. 

^8:  Comments  on  the  proposed  rule 

I  supporting  documents  must  be 

ived  by  January  15, 1999. 

1E88E8:  Comments  must  be  sent  to 
Sue  Salveson,  Assistant  Regional 
Administrator  for  Sustainable  Fisheries, 
Alaska  Region,  NMFS,  Room  453.  709 
WMt  9th  Street,  Juneau,  AK  99801,  or 
P.O]  Box  21668,  Juneau,  AK  99802. 
At^^ntion:  Lori  J.  Gravel.  Copies  of  the 
Re^latory  Impact  Review/Initial 
Regulatory  Flexibility  Analysis  (RIR/ 
IRFA)  prepared  for  this  proposed  action 
also  may  be  obtained  from  die  same 
address. 

FOA  FURTHER  INFORMATION  CONTACT: 
JaiiJBS  Hale,  907-586-7228. 

suIiKementary  informatkm: 

Background 

llie  IFQ  Program  is  a  limited  access 
sy^m  for  managing  the  fixed  gear 
Pacific  halibut  (Hippoglossus 
stenolepis)  and  sablefish  (Anoplopoma 
fimbria)  fisheries  in  waters  of  the 
Exidlusive  Economic  Zone  off  of  Alaska. 
Th^  North  Pacific  Fishery  Management 
Coilncil  (Council),  imder  authority  of 
the'^agnuson-Stevens  Fishery 
Conservation  and  Management  Act  and 
the  Northern  Pacific  Halibut  Act  of 
19^2,  recommended  the  IFQ  Program. 
wUch  NMFS  implemented  in  1995.  The 
EFQ  Program  is  designed  to  reduce 
excessive  fishing  capacity,  while 
maintaining  the  social  and  economic 
character  of  the  fixed  gear  fishery  and 
th^i  coastal  communities  where  many  of 
these  fishermen  are  based.  To  this  end, 
various  program  constraints  limit 
consolidation  of  QS  and  ensure  that 
thbse  who  actually  harvest  the  resource 
reUin  harvesting  privileges.  The  Fishery 
Management  Plan  for  Groundfish  of  the 
Gulf  of  Alaska  and  the  Fishery 
Kutiagement  Plan  for  the  Groundfish 
Fimery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (FMPs)  and  IFQ 
implementing  regulations  prohibit  all 
leasing  of  IFQ  derived  from  QS  in 
caitlBgories  B,  C,  and  D  (QS  that 
aittihorizes  the  harvest  but  not  the 
processing  of  IFQ  species  on  board  the 
vessel).  Further,  they  require  that 
holders  of  such  QS  be  aboard  the  vessel 


harvesting  IFQ  species  during  all  fishing 
operations. 

An  exception  to  this  owner-aboard 
provision  allows  initial  recipients  of  B. 
C,  or  D  category  QS  to  employ  a  hired 
skipper  to  fish  his  or  her  IFQ  provided 
that  the  QS  holder  owns  the  vessel  on 
which  the  IFQ  is  being  fished.  This 
exception  was  created  to  allow 
fishermen  who  had  operated  their 
fishing  businesses  in  this  manner  before 
the  IFQ  Program  was  implemented  to 
have  some  flexibility  to  continue 
operating  this  way  imder  the  IFQ 
Program.  While  the  IFQ  Program 
promotes  an  owner-operator  fixed  gear 
fishery  for  sablefish  and  halibut,  tUs 
exception  allows  initial  recipients  of  QS 
to  remain  ashore  while  a  hired  skipper 
harvests  their  IFQ.  By  limiting  this 
exception  to  initial  recipients,  the 
Council  designed  the  hked  skipper 
provision  to  expire  with  the  eventual 
transfer  of  all  QS  out  of  the  possession 
of  initial  recipients. 

The  ciurent  regidations  do  not  specify 
any  minimum  ownership  interest  that 
must  be  acquired  before  the  QS  holder 
may  hire  a  skipper  to  harvest  the  IFQ. 
An  initial  recipient  of  B,  C,  or  D 
category  QS  wno  acquires  even  a 
nominal  ownership  of  a  vessel  may  hire 
a  skipper  to  fish  his  or  her  IFQ  on  that 
vessel.  In  the  first  2  years  of  the  WQ 
Program,  the  hired  skipper  provision 
occasionally  has  been  used  by  initial 
allocation  QS  holders  who  may  not  have 
employed  hired  skippers  prior  to  the 
IFQ  Program  but  who  acquire  as  little  as 
0.1  percent  ownership  interest  in  a 
vessel  expressly  for  the  purpose  of 
hiring  a  dapper.  This  practice,  if 
unchecked,  would  compromise  the 
Council's  intent  to  have  an  owner- 
operator  fishery  in  which  the  QS 
holders  actively  participate  in 
harvesting  operations. 

hi  November  1995,  the  IFQ  Industry 
Implementation  Team  recommended 
that  the  current  regulations  be  revised  to 
require  initial  recipients  of  QS  to  hold 
a  minimum  of  51  percent  or  a 
controlling  interest  in  a  vessel  in  order 
to  take  advantage  of  the  hired  skipper 
provisions.  In  April  1997,  and  again  in 
June  1997,  the  Council  reviewed 
analyses  of  various  options  and 
alternatives  including  requiring 
minimum  vessel  interest  of  5,  20,  49,  or 
51  percent.  At  its  meeting  in  September 
1997,  the  Coimcil  took  final  action  to 
recommend  this  proposed  action. 
If  NMFS  approves  this  proposed 
action,  initial  recipients  of  B,  C,  or  D 
category  QS  who  wish  to  hire  skippers 
to  fish  the  IFQ  derived  from  their  QS 
would  be  required  to  own  a  minimum 
of  20  percent  interest  in  the  vessel  oh 
which  the  IFQ  species  are  being 


harvested.  This  minimum  vessel 
ownership  interest  would  not  be 
required  of  QS  holders  who  have  hired 
skippers  prior  to  April  17, 1997,  the 
date  of  the  Council's  first  review  of  the 
analysis  of  this  issue,  provided  that  the 
QS  holder's  percentage  of  vessel 
ownership  does  not  ^1  below  the 
percentage  held  April  17, 1997,  and  the 
QS  holder  has  not  acquired  additional 
QS  through  transfer  after  September  23. 
1997,  the  date  of  the  Council's  final 
action  to  recommend  this  regidatory 
change. 

The  rationale  for  setting  the  minimum 
percentage  of  vessel  ownership  at  20 
percent  is  to  allow  for  most  equal- 
interest  partnerships,  such  as  those 
between  spouses.  Joint  ownership  by 
several  parties  eadi  holding  a 
substantial  equal  interest  in  the  vessel 
would  put  each  owner  below  the  51 
percent  controlling  interest  originally 
proposed  by  the  IFQ  Industry 
Implementation  Team.  However,  the 
analysis  for  this  issue  suggests  that  some 
instances  of  vessel  ownership  below  20 
percent  may  also  represent  business 
arrangements  in  which  the  QS  holder 
has  acquired  a  substantial  ownership 
interest  in  the  vessel  on  which  the  IFQ 
is  to  be  harvested.  Therefore,  the 
Council  includes  the  grandfather 
provision  in  this  proposed  action  that 
would  allow  percentages  of  vessel 
ownership  existing  prior  to  April  17. 
1997.  to  continue  with  regard  to  the 
hired  skipper  provisions. 

The  grandfather  provision  itself 
would  carry  restrictions.  By  requiring 
QS  holders  who  held  lower  percentages 
of  vessel  interest  prior  to  April  17, 1997, 
to  continue'to  hold  at  least  the 
percentage  held  prior  to  that  date,  the 
Council  intends  to  prevent  those 
grandfathered  under  this  proposed 
action  from  divesting  themselves  of  all 
but  nominal  interest  in  a  vessel. 
Moreover,  because  an  initial  recipient  of 
QS  may  hire  a  skipper  to  fish  not  only 
the  QS  acquired  as  an  initial  allocation 
but  also  any  QS  acquired  through 
transfer,  the  proposed  action  would 
limit  the  maximum  amount  of  QS  that 
could  be  used  under  the  grandfather 
provision  to  levels  held  prior  to 
September  23, 1997-the  date  of  the 
Council's  final  action  on  this  proposal. 
This  restriction  would  assure  that 
exemption  from  the  20  percent 
requirement  would  be  granted  only  to 
pre-existing  arrangements  regarding 
levels  of  both  vessel  ownership  and  QS 
holdings. 

Examples 

(1)  ff  an  initial  allocation  QS  holder 
owns  15  percent  interest  in  a  vessel  and 
hired  a  skipper  to  fish  his  IFQ  on  that 
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vessel  prior  to  April  17, 1997,  then  the 
QS  holder  may  continue  to  hire  a 
skipper  to  fish  his  IFQ  on  that  vessel 
provided  that  the  QS  holder's 
percentage  of  ownership  in  that 
particular  vessel  does  not  fall  below  15 
percent.  If  the  QS  holder's  percentage  of 
ownership  in  that  vessel  falls,  for 
example,  to  14  percent,  the  QS  holder 
would  no  longer  be  allowed  to  hire  a 
skipper  to  fish  his  IFQ  on  that  vessel. 
The  QS  holder  would  be  required  either 
to  be  on  board  the  vessel  harvesting  his 
IFQ  during  all  fishing  operations  or  to 
acquire  additional  ownership  interest 
amounting  to  a  total  minimum  of  20 
percent  interest  in  the  vessel.  By 
allowing  his  ownership  interest  in  the 
vessel  to  fall  below  the  percentage  held 
prior  to  April  17, 1997,  the  QS  holder 
would  relinquish  his  grandfathered 
status  tmder  this  provision. 

(2)  If  the  same  QS  holder  in  example 
(1)  acquires  an  ownership  interest  in  an 
additional  vessel  after  April  17, 1997, 
then  the  QS  holder  must  own  a 
minimum  of  20  percent  interest  in  that 
particular  vessel  in  order  to  hire  a 
skipper  to  fish  the  IFQ  on  that  vessel. 
The  QS  holder  may  continue  to  hire  a 
skipper  to  fish  for  IFQ  on  the  vessel  in 
example  (1)  provided  the  QS  holder 
continues  to  hold  no  less  percentage  of 
ownership  in  that  vessel  than  he  or  she 
held  on  April  17, 1997.  The 
grand&thered  status  is  specific  both  to 
the  vessel  and  to  percentage  of 
ownership  owned  on  April  17, 1997. 

(3)  If  an  initial  allocation  QS  holder 
owned  a  15  percent  interest  in  a  vessel 
and  hired  a  skipper  to  fish  his  IFQ  on 
that  vessel  prior  to  April  17, 1997,  but 
relinquishes  ownership  in  that 
particular  vessel  and  acquires 
ownership  interest  in  another  vessel 
after  April  17, 1997,  then  the  QS  holder 
must  own  a  minimum  of  20  percent 
interest  in  the  newly  acquired  vessel  to 
hire  a  skipper  to  fish  the  IFQ  on  that 
vessel. 

(4)  If  an  initial  allocation  QS  holder 
owned  15  percent  interest  in  a  vessel 
and  hired  a  skipper  to  fish  his  IFQ  on 
that  vessel  prior  to  April  17, 1997,  but 
acquired  additional  QS  through  transfer 
after  September  23, 1997,  then  that  QS 
holder  must  acquire  an  additional 
ownership  interest  in  that  same  vessel 
of  at  least  5  percent,  for  a  total 
ownership  interest  of  at  least  20  percent, 
to  hire  a  ddpper  to  fish  his  IFQ  on  that 
vessel. 

A  corporation  or  partnership  that 
received  an  initial  dlocation  of  QS 
assigned  to  categories  B,  C.  or  D  may 
fish  the  IFQ  resulting  from  that  QS  and 
any  additional  QS  acquired  within  the 
limitations  of  §  679.42  provided  the 
corporation  or  partner^p  owns  a 


minimum  of  20  percent  interest  in  the 
vessel  on  which  its  IFQ  is  being  fished, 
and  it  is  represented  on  the  vessel  by  a 
master  employed  by  the  corporation  or 
partnership  that  received  the  initial 
allocation  of  QS.  This  authorization  to 
fish  IFQ  is  not  transferrable.  It  is  noted 
that  the  QS  assigned  to  categories  B,  C, 
and  D  for  halibut  in  IFQ  regulatory  area 
2C  or  for  sablefish  in  the  IFQ  regulatory 
area  east  of  140°  W.  long,  must  be  to  an 
individual  pursuant  to  §679.41  (c)  of 
this  part  and  be  used  pursuant  to 
§679.41  (c)  and  (i). 

The  additional  restrictions  that  this 
proposed  action  would  impose  on  those 
wishing  to  hire  skippers  to  fish  IFQ  do 
not  deny  or  prevent  initial  recipients  of 
category  B,  C,  or  D  QS  from  enjoying  the 
benefits  of  the  IFQ  derived  from  their 
QS.  A  QS  holder  who  does  not  want  to 
comply  with  the  minimum  ownership 
requirements  can  simply  be  on  board 
the  Vessel  himself  for  the  harvesting  of 
his  IFQ,  in  which  case  the  QS  holder 
would  not  have  to  possess  any 
ownership  interest  in  a  vessel.  An 
"owner-on-board"  IFQ  fishery  remains 
the  base  intent  of  the  Council  for 
category  B.  C,  and  D  QS. 

Qassification 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

NMFS  prepared  an  IRFA  that 
describes  the  impact  this  proposed  rule, 
if  adopted,  would  have  on  small 
entities.  The  IRFA  identifies  the  small 
entities  affected  by  this  action  and 
analyzes  the  economic  impact  on  these 
small  entities. 

This  proposed  action  would 
potentially  affect  approximately  5,000 
persons  who  continue  to  hold  initial 
allocations  of  category  B,  C,  or  D  QS,  all 
of  which  are  classified  as  small  entities 
as  well  as  skippers  who  hire  themselves 
out  to  operate  fishing  vessels.  For 
purposes  of  the  Regulatory  Flexibility 
Act,  NMFS  generally  considers  a 
"substantial  number"  to  mean  20 
percent  of  the  affected  small  entities:  in 
this  instance,  initial  allocation  QS 
holders  and  hired  skippers.  Primarily, 
this  rule  would  affect  those  who  hired 
skippers  after  April  17, 1997.  and  who 
did  not  possess  the  minimum  20 
percent  of  ownership  interest  in  their 
vessel,  hi  1997,  out  of  a  total  number  of 
221  applications  by  QS  owners  claiming 
vessel  ownership  for  purposes  of  hiring 
a  skipper,  the  49  vessel  owners  claiming 
vessel  ownership  less  than  20  percent 
represent  the  vessel  owners  that  would 
be  chiefly  impacted  by  this  action. 
The  acquisition  of  additional  QS 
represents  a  substantial  financial 
investment.  No  data  are  available  on 


how  many,  if  any,  additional  holders  of 
initially  allocated  QS  might  have 
planned  to  hire  skippers  in  the  future. 
Nor  are  data  available  concerning  what 
percentages  of  vessel  ownership  such 
QS  holders  might  have.  Fishermen  for 
whom  vessel  ownership  is  either 
financially  prohibitive  or  would  entail  a 
substantial  increase  in  capital  costs 
may,  as  is  intended  by  the  Council, 
harvest  their  IFQ  themselves,  rather 
than  hire  skippers.  However,  NMFS  has 
no  information  on  whether  it  would  be 
possible  or  practical  for  these  QS 
holders  to  do  so.  If  the  QS  holders  who 
hired  skippers  in  the  past  and  need  to 
acquire  more  vessel  ownership  to 
continue  to  hire  skippers  do  acquire 
additional  vessel  ownership  interest,  the 
number  of  hired  skippers  would  not 
change.  If  some  QS  holders  do  not 
acquire  more  ownership  to  continue  to 
hire  skippers,  the  services  of  some 
skippers  may  not  be  retained.  NMFS  has 
no  information  on  the  potential  number 
of  skippers  available  for  hire  or  the 
potential  number  of  QS  holders  who 
may  acquire  additional  vessel  interest 
and  so  not  retain  the  services  of  hired 
skippers. 

For  these  reasons,  it  is  possible  that 
this  action  could  result  in  a  decrease  of 
more  than  5  percent  in  annual  gross 
revenues  for  skippers  whose  services  are 
not  retained;  it  is  also  possible  that  this 
action  could  result  in  an  increase  of 
more  than  5  percent  in  total  costs  of 
production  or  increases  in  compliance 
or  capital  costs  for  20  percent  or  more 
of  the  affected  small  entities  for  any  QS 
holders  who  decide  to  acquire 
ownership  interest  in  a  vessel  rather 
than  fish  thefr  IFQ  themselves. 

The  Council  considered  a  range  of 
alternatives  for  addressing  the  issue  of 
nominal  or  minimal  vessel  ownership 
by  QS  holders  who  hire  skippers. 
Minimum  ownership  percentages  of  5 
percent,  20  percent.  49  percent,  and  51 
percent  were  analyzed  and  reviewed, 
before  recommending  the  present 
proposed  action.  The  Council  decided 
to  recommend  a  20  percent  minimum 
because  a  5  percent  minimum  would 
continue  to  allow  minimal  vessel 
ownership  and  not  solve  the  problem, 
and  options  for  requiring  minimum 
ownership  of  49  and  51  percent  would 
have  solved  the  problem  but  would 
have  been  more  burdensome  to 
industry,  and  disallowing  the  use  of 
hired  skippers  by  all  or  many  QS 
holders  who  own  vessels  in  equal 
partnerships. 

This  action,  if  approved,  could  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
purposes  of  the  Regulatory  Flexibility 
Act.  and  an  Initial  Regulatory  Flexibility 
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Analysis  has  been  prepared.  A  copy  of 
this  analysis  is  available  from  NMFS 
(see  ADDRESSES). 

List  of  Sublects  in  50  CFR  Part  679 

Alaska.  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  December  10, 1998. 
Andrew  Rosenberg, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Senrice. 

Fpr  the  reasons  set  out  in  the 
privnble.  50  CFR  part  679  is  proposed 
to  be  amended  as  follows: 

PART  679-FISHERIES  IN  THE 

E)  CLUSIVE  ECONOMIC  ZONE  OFF 

AliASKA 

l[  The  authority  citation  for  part  679 
lues  to  read  as  follows: 

irity:  16  U.S.C.  773  etseq..  1801  et 
and  3631  et  seq. 

In  §  679.42.  paragraph  (i)(l)  and  the 
and  the  first  sentence  of  the 
intloductory  text  of  paragraph  (j)  are 
revised  and  paragraph  (j)(5)  is  added  to 
re4(i  as  follows: 

f6>9.42    Limitations  on  use  of  OS  and  IFa 


}'• 


(1)  An  individual  who  received  an 
initial  allocation  of  QS  assigned  to 
categories  B,  C,  or  D  does  not  have  to 
be  on  board  the  vessel  on  which  his  or 
her  IFQ  is  being  fished  or  sign  IFQ 
landing  reports  if  that  individual  owns 
at  least  a  20  percent  interest  in  the 
vessel,  and  is  represented  on  the  vessel 
by  a  master  employed  by  that 
individual.  This  minimum  20  percent 
ownership  requirement  does  not  apply 
to  any  individual  who  received  an 
initial  allocation  of  QS  assigned  to 
categories  B,  C,  or  D  and  who,  prior  to 
April  17, 1997.  employed  a  master  to 
fish  any  of  the  IFQ  issued  to  that 
individual,  provided  the  individual 
continues  to  own  the  vessel  bom  which 
the  IFQ  is  being  fished  at  no  lesser 
percentage  of  ownership  interest  than 
was  held  on  April  17, 1997,  and 
provided  that  individual  has  not 
acquired  additional  QS  through  transfer 
after  September  23, 1997. 
•        *        •        *        • 

(j)  Use  of  IFQ  resulting  from  QS 
assigned  to  vessel  categories  B,  C,  or  D 
by  corporations  and  partnerships. 
Except  as  provided  in  paragraph  (j)(S)  of 
this  section,  a  corporation  or 
partnership  that  received  an  initial 
allocation  of  QS  assigned  to  categories 


B.  C.  or  D  may  fish  the  IFQ  resulting 
from  that  QS  and  any  additional  QS 
acquired  within  the  limitations  of  this 
section  provided  the  corporation  or 
partner^p  owns  at  least  a  20  percent 
interest  in  the  vessel  on  which  its  IFQ 
is  being  fished,  and  it  is  represented  on 
the  vessel  by  a  master  employed  by  the 
corporation  or  partnership  that  received 
the  initial  allocation  of  QS.  *  *  * 
•        •        *        •        • 

(5)  A  corporation  or  partnership  that 
received  an  initial  allocation  of  QS 
assigned  to  categories  B,  C,  or  D  and 
that,  prior  to  April  17. 1997,  employed 
a  master  to  fish  any  of  the  IFQ  issued 
to  that  corporation  or  partnership  may 
continue  to  employ  a  master  to  fish  its 
IFQ  on  a  vessel  owned  by  the 
corporation  or  partnership  provided  that 
the  corporation  or  partnership  continues 
to  own  the  vessel  from  which  the  IFQ 
is  being  fished  at  no  lesser  percentage  of 
owner^p  interest  than  was  held  on 
April  17, 1997,  and  provided  that 
corporation  or  partnership  did  not 
acquire  additional  QS  through  transfer 
after  September  23. 1997. 
***** 

(FR  Doc.  98-33319  Filed  12-15-98;  8:45  am] 
BMXMQ  COOE  ISIO^B-f 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Mariteting  Service 
[TM-08-00-200] 

Notice  of  Program  Continuation 

AGENCY:  Agricultural  Marketing  Service, 
.  USDA. 

ACTION:  Notice  inviting  applications  for 
fiscal  year  1999  grant  funds  under  the 
Federal-State  Marketing  Improvement 
Program. 

SUMMARY:  Notice  js  hereby  given  that 
the  Federal-State  Marketing 
Improvement  Program  (FSMIP)  was 
allocated  $1,200,000  in  the  Federal 
budget  for  fiscal  year  1999.  Funds 
remain  available  for  this  program.  States 
interested  in  obtaining  fuiids  under  the 
program  are  invited  to  submit  proposals. 
While  only  State  Departments  of 
Agriculture  or  other  appropriate  State' 
Agencies  are  ehgible  to  apply  for  funds. 
State  Agencies  are  encouraged  to 
involve  industry  organizations  in  the 
development  of  proposals  and  the 
conduct  of  projects. 
DATES:  Applications  will  be  accepted 
through  June  14.  1999. 
ADDRESSES:  Proposals  may  be  sent  to: 
FSMIP  Staff,  Transportation  and 
Marketing,  Agricultural  Marketing 
Service  (AMS),  U.S.  Department  of 
Agricuhure,  Room  4006  South  Building, 
P.  O.  Box  96456,  Washington,  D.C. 
20090-6456. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Larry  V.  Summers,  (202)  720-2704. 
SUPPLEMENTARY  INFORMATION:  FSMIP  is 
authorized  under  Section  204(b)  of  the 
Agricultural  Marketing  Act  of  1946  (7 
U.S.C.  1621  et  seq.).  The  program  is  a 
matching  fund  program  designed  to 
assist  State  Departments  of  Agriculture 
or  other  appropriate  State  agencies  in 
conducting  studies  or  developing 
innovative  approaches  related  to  the 
marketing  of  agricultural  products. 
Other  organizations  interested  in 


participating  in  this  program  should 
contact  their  State  Department  of 
Agriculture's  Marketing  Division  to 
discuss  their  proposal. 

Mutually  acceptable  proposals  are 
submitted  by  the  State  Agency  and  must 
be  accompanied  by  a  completed 
Standard  Form  (SF)-424  with  SF-424A 
and  SF-424B  attached.  FSMIP  funds 
may  not  be  used  for  advertising  or,  with 
Umited  exceptions,  for  the  piu'chase  of 
equipment  or  facilities.  Guidelines  may 
be  obtained  from  your  State  Department 
of  Agriculture  or  the  above  AMS 
contact. 

Funds  can  be  requested  for  a  wide 
range  of  marketing  research  and 
marketing  service  activities,  including 
projects  aimed  at: 

(1)  Developing  and  testing  new  or 
more  efficient  methods  of  processing, 
packaging,  handling,  storing, 
transporting,  and  distributing  food  and 
other  agricultural  products; 

(2)  Assessing  customer  response  to 
new  or  alternative  agricultural  products 
or  marketing  services  and  evaluating 
potential  opportimities  for  U.S. 
producers,  processors  and  other 
agribusinesses,  in  both  domestic  and 
international  markets;  and, 

(3)  Identifying  problems  and 
impediments  in  existing  channels  of 
trade  between  producers  and  consumers 
of  agricultural  products  and  devising 
improved  marketing  practices,  facilities, 
or  systems  to  address  such  problems. 

While  all  proposals  which  fall  within 
the  FSMIP  guidelines  will  be 
considered,  States  are  encouraged  to 
submit  proposals  which  address  the 
"marketing"  issues  and  concerns 
identified  in  the  report  of  the  National 
Conmaission  on  Small  Farms,  including 
projects  aimed  at"*  *  'developing 
direct  marketing  strategies  and 
initiatives  that  primarily  benefit  small 
farms."  and  projects  in  which  the  State 
agencies"*  *  *  partner  with 
community-based  organizations 
interested  in  pursuing  local  or  regional 
food  system  strategies."  Copies  of  the 
FSMIP  guidelines  and  the  report  of  the 
National  Commission  on  Small  Farms 
may  be  obtained  by  contacting  the 
person  hsted  as  the  contact  for  further 
information. 

FSMIP  is  listed  in  the  "Catalog  of 
Federal  Domestic  Assistance"  imder 
nimiber  10.156  and  subject  agencies 
must  adhere  to  Title  VI  of  the  Civil 
Rights  Act  of  1964.  which  bars 


discrimination  in  all  Federally  assisted 
programs. 

Authority:  7  U.S.C.  1621-1627. 

Dated:  December  9, 1998. 

Gary  E.  Scavongelli, 

Acting  Deputy  Administrator,  Transportation 
and  Marketing. 

(PR  Doc.  98-33292  Filed  12-11-98:  2:11  pm) 

BILUNG  CODE  3410-02-^ 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Olympic  Provincial  Interagency 
Executive  Committee  (PIEC).  Advisory 
Committee 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  Meeting. 

summary:  The  Olympic  PIEC  Advisory 
Committee  will  meet  on  January  15, 
1999  from  9:30  a.m.  to  3:00  p.m.  The 
meeting  wrill  be  held  at  the  Olympic 
National  Forest  Headquarters  at  1835 
Black  Lake  Blvd.  S.W..  Olympia, 
Washington.  Agenda  items  to  be 
covered  include:  (1)  Review  and 
approve  1999  Watershed  Restoration 
Program  and  1998  Implementation 
Monitoring  Report;  (2)  Discussion  of 
several  items  from  the  Adaptive 
Management  Area  Guide;  (3j  Carbon 
Sequestration  study  presentation;  (4) 
1999  Recreation  Program  Budget 
Impacts;  (5)  Review  meeting  attendance 
pohcy;  (6)  Update  on  Effectiveness 
Monitoring  Pilot  Proposal.  All  Olympic 
Province  Advisory  Committee  meetings 
are  open  to  the  public.  Interested 
citizens  are  encouraged  to  attend. 

FOR  further  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Kathy  Snow,  Province  Liaison. 
USDA.  Quilcene  Ranger  District.  P.O. 
Box  280,  Quilcene,  WA  98376,  (360) 
765-2211  or  Claire  Lavendel,  Acting 
Forest  Supervisor,  at  (360)  956-2301, 

Dated:  December  7, 1998. 
Claire  Lavendel, 
Acting  Forest  Supervisor. 
(PR  Doc.  98-33245  Filed  12-15-98;  8:45  am] 

BILUNG  COOE  3410-11-M 


Federal  Register /Vol.  63,  No.  241 /Wednesday,  December  16,  1998 /Notices 


69261 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

President's  Export  Council, 
Subcommittee  on  Export 
Administration;  Notice  of  Partialiy 
Closad  Meeting 

A  tWtially  closed  meeting  of  the 
Presiqent's  Export  Council 
Subdcimmittee  on  Export 
Admiiiistration  (PECSEA)  will  be  held 
Janualy  6, 1999,  9:00  a.m.,  at  the  U.S. 
E)ep^|tment  of  Commerce,  Herbert  C. 
HooT^r  Building,  Room  4832, 14th 
Street  between  Pennsylvania  and 
Constitution  Avenues,  N.W., 
Wasmngton.  D.C.  The  Subcommittee 
provl  les  advice  on  matters  pertinent  to 
those  portions  of  the  Export 
Administration  Act,  as  amended,  that 
deal  with  United  States  policies  of 
encouraging  trade  with  all  countries 
with  which  the  United  States  has 
diplUnatic  or  trading  relations  and  of 
cont|t>lling  trade  for  national  secvui'ty 
and  t^treiga  policy  reasons. 

Pub^C  Session 

1.  Opening  remarks  by  the  Chairman. 
•  2.  Presentation  of  papers  or  comments 
by  tlie  public. 

3.  Update  on  Administration  export 
cont^l  initiatives. 

4.  i'l'ask  Force  reports. 

Closj^  Session 

5.  Discussion  of  matters  properly 
classified  under  Executive  Order  12958, 
dealing  with  the  U.S.  export  control 
progijam  and  strategic  criteria  related 
thereto. 

The  General  Session  of  the  meeting  is 
open  to  the  public  and  a  limited  number 
of  s^$ts  will  be  available.  Reservations 
are  ipt  reqvured.  To  the  extent  time 
pennits,  members  of  the  public  may 
present  oral  statements  to  the 
Cominittee.  Written  statements  may  be 
subijitted  at  any  time  before  or  after  the 
meejting.  However,  to  facilitate 
distribution  of  pubUc  presentation 
mat^tials  to  the  Committee  members, 
the  donunittee  suggests  that  pubUc 
premntation  materials  or  comments  be 
forwarded  before  the  meeting  to  the 
address  listed  below:  Ms.  Lee  Ann 
Carpenter,  Advisory  Committees  MS: 
388^,  Bureau  of  Export 
Aditiknistration,  15th  St.  &  Pennsylvania 
Avel.,  N.W.,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230. 

A  Notice  of  Determination  to  close 
meetings,  or  portions  of  meetings,  of  the 
Subcommittee  to  the  public  on  the  basis 
of  5  US.C.  522(c)(1)  was  approved 
October  16, 1997,  in  accordance  with 
the  Pederal  Advisory  Committee  Act.  A 
copy  of  the  Notice  of  Determination  is 


available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  6020, 
U.  S.  E)epartment  of  Commerce , 
Washington,  D.C.  For  further 
information,  contact  Ms.  Lee  Ann 
Carpenter  on  (202)  482-2583. 

Dated;  December  10, 1998. 
Iain  S.  Baird, 

Deputy  Assistant  Secretary  for  Export 
Administration. 
IFR  Doc.  98-33341  Filed  12-15-98;  8:45  am] 

BILUNQ  CODE  3510-49-M 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Docket  55-«81 

Foreign-Trade  Zone  138— ColumtHJS, 
Ohio,  Area;  Application  for  Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board),  by  the  Rickenbacker  Port 
Authority  (RPA).  grantee  of  Foreign- 
Trade  Zone  138,  requesting  authority  to 
expand  its  zone  to  include  additional 
sites  in  Columbus  and  Lima,  Ohio, 
adjacent  to  the  Columbus  Customs  port 
of  entry.  The  application  was  submitted 
piu^uant  to  the  provisions  of  the 
Foreign-Trade  Zones  Act,  as  amended 
(19  U.S.C.  81a-81u),  and  the  regulations 
of  the  Board  (15  CFR  Part  400).  It  was 
formally  filed  on  December  4. 1998. 

FTZ  138  was  approved  on  March  13, 
1987  (Board  Order  351,  52  FR  9319,  3/ 
24/87)  and  expanded  on  February  23, 
1994  (Board  Order  685,  59  FR  10783,  3/ 
8/94).  The  general-purpose  zone 
consists  of  a  site  (1,926  acres — 3  parcels) 
at  the  Rickenbacker  International 
Airport  in  Franklin  County. 

"Hie  appUcant  is  now  requesting 
authority  to  expand  the  general-purpose 
zone  to  increase  the  approved  area  at  its 
existing  site  and  to  include  a  new  site 
in  Lima,  Ohio:  Site  1 — include  an 
additional  parcel  (2,787  acres)  at  the 
Rickenbacker  International  Airport, 
Franklin  Coimty;  and.  Proposed  Site  2 
(136  acres,  3  adjacent  parcels) — 
industrial  park  project,  McClain  Road, 
Lima  (Allen  Coxmty).  The  proposed 
expansion  area  at  Rickenbacker  Airport 
is  part  of  a  former  U.S.  Air  Force  Base 
which  is  owned  by  the  U.S.  Air  Force 
but  is  under  the  control  of  RPA.  The 
land  will  eventually  be  transferred  to 
RpA.  The  Lima  site  is  owned  by  the 
Allen  County  Port  Authority  and  will  be 
developed  as  an  industrial  park.  No 
specific  manufacturing  requests  are 
being  made  at  this  time.  Such  requests 
would  be  made  to  the  Board  on  a  case- 
by-case  basis. 


In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  emd  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  February  16, 1999.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  March  1,  1999). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce,  Export 
Assistance  Center,  International  Trade 
Administration,  US&FCS.  37  North 
High  Street.  4th  Floor.  Columbus, 
Ohio  43215 
Office  of  the  Executive  Secretary. 
Foreign-Trade  Zones  Board,  Room 
3716,  U.S.  Department  of  Commerce, 
14th  &  Pennsylvania  Avenue,  NW, 
Washington,  DC  20230. 

Dated:  December  7. 1998. 
Dennis  PuccinelU, 
Acting  Executive  Secretary. 
IFR  Doc.  98-33328  Filed  12-15-98;  8:45  am) 
MLUNQ  COOf  3610-OS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  56-08] 

Foreign-Trade  Zone  35— Phlladeipfiia, 
PA;  Application  for  Sut>zone  Status, 
Kvaemer  Philadelphia  Shipyard,  Inc. 
(Shipbuilding) 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Philadelphia  Regional 
Port  Authority,  grantee  of  FTZ  35, 
requesting  special-purpose  subzone 
status  for  the  shipbuilding  facihty  of 
Kvaemer  Philadelphia  Shipyard.  Inc. 
(KPSI).  in  Philadelphia,  Pennsylvania 
(formerly  operated  by  the  U.S.  Navy). 
The  application  was  submitted  pursuant 
to  the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  Part  400).  It  was  formally  filed 
on  December  10. 1998. 

The  KPSI  shipyard  (114  acres,  up  to 
1 ,000  employees)  is  located  on  the 
Dtelaware  River  in  the  Philadelphia 
Naval  Business  Center,  Philadelphia, 
Pennsylvania.  Currently  undergoing 
extensive  renovation,  the  faciUty  will  be 
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used  for  the  construction,  repair,  and 
conversion  of  commercial  vessels  for 
domestic  and  international  customers. 
Foreign  components  that  may  be  used  at 
the  KPSI  shipyard  (up  to  30%  of  total) 
include  propulsion  units,  engines  and 
control  systems,  profile  steel,  pumps, 
alarm  systems,  diesel  generators, 
navigation  equipment,  radio 
communications,  rudder  systems,  radar 
apparatus,  pumps,  CO2  discharge 
systems,  propellers  and  shafts,  winches, 
windlass,  ships'  logs,  depth  soimding 
equipment,  boilers,  inert  gas  plants, 
electro-hydraulic  power  racks, 
switchboards/panels/consoles  (1998 
duty  rate  range:  free — 5.7%,  ad 
valorem). 

FTZ  procedures  would  exempt  KPSI 
firom  Customs  duty  payments  on  the 
foreign  components  (except  steel  mill 
products)  used  in  export  activity.  On  its 
domestic  sales,  the  company  would  be 
able  to  choose  the  duty  rate  that  applies 
to  finished  oceangoing  vessels  (duty 
free)  for  the  foreign-origin  components 
noted  above.  The  manufacturing  activity 
conducted  under  FTZ  procedures  would 
be  subject  to  the  "standard  shipyard 
.  restriction"  applicable  to  foreign-origin 
steel  mill  products  (e.g.,  angles,  pipe, 
plate),  which  requires  that  Customs 
duties  be  paid  on  such  items.  The 
application  indicates  that  the  savings 
from  FTZ  procedures  would  help 
improve  the  facility's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  February  16, 1999.  Rebuttal 
comments  in  response  to  material 
submitted  diuing  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  March  1, 1999). 

A  copy  of  the  application  will  be 
available  for  public  inspection  at  the 
following  locations: 

U.S.  Department  of  Commerce,  Export 
Assistance  Center.  615  Chestnut 
Street.  Suite  1501.  Philadelphia.  PA 
19106 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  Room 
3716.  U.S.  Department  of  Commerce, 
14th  Street  &  Pennsylvania  Avenue, 
NW,  Washington,  DC  20230. 


Dated:  December  10. 1998. 
Dennis  Puocinelli, 
Acting  Executive  Secretary. 
|FR  Doc.  98-33329  Filed  12-15-98;  8:45  am) 
BILUNO  CODE  3810-OS-P 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-688-028] 

Roller  Ciiain,  Other  Than  Bicycle,  From 
Japan:  Amended  Final  Results  of 
Expedited  Sunset  Review 

AGENCY:  Import  Administration, 

International  Trade  Administration. 

Department  of  Commerce 

ACTION:  Notice  of  Amendment  to  Final 

Results  of  Expedited  Simset  Review: 

Roller  Chain,  Other  Than  Bicycle,  from 

Japan 

SUMMARY:  On  November  10,  1998,  the 
Department  of  Commerce  ("the 
Department")  published  in  the  Federal 
Register  (63  FR  63026)  the  final  results 
of  its  expedited  simset  review  of  the 
antidumping  finding  on  roller  chain, 
other  than  bicycle,  from  Japan. 
Subsequent  to  the  publication  of  the 
final  results,  we  received  comments 
requesting  correction  of  ministerial 
errors  appearing  in  the  notice.  After 
analyzing  the  comments  submitted,  we 
are  amending  our  final  results  to  correct 
the  ministerial  errors.  Based  on  the 
correction  of  the  ministerial  errors,  we 
removed  from  the  Appendix  contained 
in  the  notice  of  final  results,  the  listing 
for  Enuma  Chain/Daido  and  for  Enuma 
Chain/Meisi.  These  combination 
producers/exporters  were  not  reviewed 
in  the  first  administrative  review 
conducted  by  the  Department  and, 
therefore,  should  not  have  been 
included  in  the  Appendix.  In  addition, 
we  are  correcting  the  margin  Usted  in 
the  Appendix  for  Sugiyama/HKK  from 
15  percent  to  0.15  percent. 
EFFECTIVE  DATE:  December  16. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  V.  Douthit  or  Melissa  G. 
Skinner.  Office  of  Policy  for  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  St.  &  Constitution  Ave.. 
NW.  Washington.  D.C.  20230:  telephone 
(202)  482-3207  or  (202)  482-1560. 
respectively. 

SUPPt.EMENTARY  INFORMATION: 

Background 

On  November  10, 1998.  the 
Department  of  Commerce  ("the 
Department")  published  in  the  Federal 
Register  (63  FR  63026)  the  final  results 


of  its  expedited  simset  review  of  the 
antidumping  finding  on  roller  chain, 
other  than  bicycle,  from  Japan. 
Subsequent  to  the  publication  of  the 
final  results,  we  received  comments  on 
behalf  of  Daido  Tsusho  Co.,  Ltd.  and 
Daido  Corporation  (collectively 
"Daido")  requesting  correction  of 
ministerial  errors  appearing  in  the 
notice. 

Qerical  Error  Allegations 

Daido  alleges  that  the  Department 
stated  in  its  notice  of  final  results  that 
it  intended  to  use  the  "original  margins 
calculated  by  the  Department"  as 
reported  in  Roller  Chain,  Other  Than 
Bicycle,  From  Japan;  46  FR  44488 
(September  4, 1981).  Because  the 
manufacturer/  exporter  combinations  of 
Enuma  Chain/Daido  and  Enuma  Chain/ 
Meisi  were  not  included  in  the 
September  4, 1981,  notice,  they  should 
be  deleted  from  the  November  10, 1998, 
notice,  and  from  the  information 
reported  to  the  International  Trade 
Commission.  Daido  also  alleges  that  the 
November  10. 1998.  notice  of  final 
results  contains  a  typographical  error 
that  should  be  corrected.  Specifically, 
Daido  alleges  that  the  September  4, 
1981,  notice  shows  a  dumping  margin  of 
".15%"  for  the  Sugiyama/HKK 
manufacturer/exporter  combination, 
whereas  the  November  10. 1998.  notice 
shows  a  dumping  margin  of  15%  for  the 
combination. 

After  analyzing  the  comments 
submitted,  we  are  amending  our  final 
results  to  correct  the  ministerial  errors. 
Based  on  the  correction  of  the 
ministerial  errors,  we  remove  from  the 
Appendix  contained  in  the  notice  of 
final  result,  the  listing  for  Enuma  Chain/ 
Daido  and  for  Enuma  Chain/Meisi. 
These  combination  producers/exporters 
were  not  reviewed  in  the  first 
administrative  review  conducted  by  the 
Department  and,  therefore,  should  not 
have  been  included  in  the  Appendix.  In 
addition,  we  are  correcting  the  margin 
listed  in  the  Appendix  for  Sugiyama/ 
HKK  from  15  percent  to  0.15  percent. 

Amended  Final  Results  of  Review 

A  complete  revised  Appendix  is 
attached. 

This  amendment  is  issued  and 
published  in  accordance  with  sections 
751(h)  and  777(i)  of  the  Act. 
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Di  t  id:  December  10, 1998. 
RoMft  S.  LaRuaM, 
Assistant  Secretary  for  Import 
Adin^iistration. 

APPENDIX 


Appendix— Continued 


/lanufacturer/Expofter 


Margin 
(percent) 


A  &  H  Co 1 .84 

Ajia  Kikel  Boeki 1 .84 

APO  Corp 0 

Asia  Machinery  2.00 

Auto  Dynamics 5.36 

C.  ItDh  0 

Central  Automotive 2.00 

Cherfy  Industrial  20.00 

DaidO  Enterprising  2.00 

Dado  Kogyo  Co.,  Ltd 1 .1 8 

DaidO  Sangyo  5.36 

Deer  Island  43.29 

Detroit  Industries 5.36 

Empire  Motor  5.36 

Enunia  Chain  Manufacturing  Co  1.18 

Fee  International 1.84 

Fuji  Uumt)er 0 

Fuji  iMotors  (Zenoah)  5.36 

Fuji  Seiko 4329 

Fukoku - 5.36 

Hajinie 5.36 

Hariirtia  Enterprise 0 

Herty  Abe 5.36 

HIC  Trading  Co.,  Ltd  0 

HIro  Enterprises 0 

Hitai^hi  Metals/Hitachi  IntI  2.76 

Hitachi  Metais/AII  Other  Import- 

et9  1-84 

HKS  Japan - 20.00 

Hodaka  Kogyosho  5.36 

Honda  Motor n 

I  &  qC ^,. 5.36 

Iketfaku 5.36 

Izuttii  Chain  Mfg.  Co.,  Ltd 6.93 

Jek» 0 

Kaga  Kogyo  (Kaga  Industries 

Co..  Ltd.)  0 

Kaga/APC  0 

Kaga  Koken/TK  Products  1.00 

Kari  Mayer  Textile 0 

KaShima  Trading 43.29 

Katayama  Chain  Co.,  Ltd  43.29 

Kawasaki i.OO 

KoHikai 5.36 

Mailiibeni  0 

Maikika  Machinery  „ 5.36 

MCjNJ  5.36 

Meiho  Yoke 43.29 

MeBBi  Trading  1.18 

Miek*a  Trading  3.00 

Mit^i 13.40 

Mitiiibishi  5.36 

Mitiik)ishi  Boeki 34.80 

Mitsiiit)ishi  Motors 5.36 

Mya>aki  Shokai 5.36 

Nartijwa  Kogyo 43.29 

Nankai  Buhin  5.36 

Nicjcel  &  Lyons 5.36 

NippD  Buhin  5.36 

Nis$an  Motor 0 

Nisfeei  Company „ 12.80 

Nis^  Iwai  , 0 

Nomura  Shoji 5.36 

Oriental  Chain 0 

Osaka  Buhin  5.36 

Pulten  Chain  0 


Manufacturer/Exporter  {JSSot) 

PuHon/HIC  Trading 0 

Pulton/l&OC 0 

Refac  ln« 5.36 

Rocky  Asia 6.93 

Royal  Industires 2.00 

Ryobi  Ltd 2.00 

Sanko  Co » 9.37 

Schnekler  Engineering  2.00 

Shima  Trading  6.99 

Shinyei  Kaisha 5.36 

Shinyo  Ind „ 43.29 

Sugiyama/Fuji  Lumber 0 

Sugiyama/Harima  Enterprise  ....  0 

Sugiyama/HKK 0.15 

Sugiyama/I  &  OC 0 

Sugiyama/AII  Others 0 

Sumitomo  Shoji  Kaisha  5.36 

Suzuki  Motor 0 

Tabard 43.29 

Taikyo  Sangyo 0 

Taiyo  Shokai  43.29 

Takara  Auto  Parts 29.52 

Takasago  (currently  RK  Excel)  5.36 

Tanaka  Kogyo  ..- - 5.36 

Tashiro  5.36 

Tatsumiya  Kogyo ^...  2.00 

TEC  Engineering  ;.TS^  5.36 

Teijin  Shojhi  Kaisha  Ltd 5.36 

TK  Products  1.00 

Tokyo  Enterprise 5.36 

Tokyo  Incentive 5.36 

Tokyo  Ryuki  Seize 0 

Tosho - 5.36 

Toyo  Kogyo  Mazda 0 

Toyo  Menka  Kaisha  ..„ 5.36 

Toyota  Motor  Sales  43.29 

Tsubakimoto  Chain V) 

Tsujimoto  Shokai 5.36 

United  Trading  Co  5.36 

Universal  Trading 5.36 

Y-K  Brothers  Shokai  5.36 

Yamaha  Motor  2.00 

Yamakyu  Chain  9.37 

Yoshkla  Auto  4359 

Yoshimura .'. ...,.  -  5.36 

Zushi  Industries  , 5.36 

All  Other  Firms 15.92 

^  Revoked. 
(PR  Doc.  98-33330  Filed  12-15-98;  8:45  am] 
BILUNG  COOC  3S10-08-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Georgia  Institute  of  Technology; 
Notice  of  Decision  on  Application  for 
Duty>Free  Entry  of  Scientific 
instrument 

This  is  a  decision  pursuant  to  Section 
6(c)  of  the  Educational,  Scientific  and 
Cultural  Materials  Importation  Act  of 
1966  (Pub.  L.  89-651,  80  Stat.  897;  15 
CFR  part  301).  Related  records  can  be 
viewed  between  8:30  AM  and  5:00  PM 
in  Room  4211,  U.S.  Department  of 


Commerce,  14th  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

Decision:  Denied.  Applicant  has  failed 
to  establish  that  domestic  instruments  of 
equivalent  scientific  value  to  the  foreign 
instrument  for  the  intended  purposes 
are  not  available. 

Reasons:  Section  301.5(e)(4)  of  the 
regulations  requires  the  denial  of 
applications  that  have  been  denied 
without  prejudice  to  resubmission  if 
they  are  not  resubmitted  within  the 
specified  time  period.  This  is  the  case 
for  the  following  docket. 

Docket  Numwr:  97-105.  Applicant: 
Georgia  Institute  of  Technology, 
Institute  for  Bioengineering  and 
Bioscience,  281  Ferst  Drive,  SST/P. 
Weber  Building,  Atlanta,  GA  30332- 
0363.  Instrument:  C^dioMed 
Flowmeter.  Model  CM4008. 
Manufacturer:  MediStim  as,  Norway. 
Date  of  Denial  Without  Prejudice  to 
Resubmission:  August  26. 1998. 
Fruk  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  98-33331  Filed  12-15-98;  8:45  ami 
MLUNO  COM  wio-oe-p 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Applications  for  Duty*Free  Entry  of 
Scientific  Instruments 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651:  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  instnmients  of   . 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instnmients 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff.  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  4211.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

Docket  Number:  98-059.  Applicant: 
Rutgers,  The  State  University  of  New 
Jersey,  Institute  of  Marine  and  Coastal 
Science,  56  Bevier  Road,  Piscataway,  NJ 
08854.  Instrument:  Current  Meter, 
Model  RC]M-9.  Manufacturer:  Aanderaa 
Instruments  A/S.  Norway.  Intended  Use: 
The  instrument  is  intended  to  be  used 
to  measure  the  flow  velocity  during 
experiments  conducted  to  quantify  the 
nitrogen  flux  through  the  estuary-ocean 
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boundary  and  identify  causes  for  the 
variability  in  nitrogen  flux.  Application 
accepted  by  Commissioner  of  Customs: 
November  6. 1998. 

Docket  Number:  98-060.  Applicant: 
Iowa  State  University  of  Science  & 
Technology,  3616  Administrative 
Services  Building,  Ames,  lA  50011- 
3616.  Instrument:  Variable  Temperature 
Scanning  Tunneling  Microscope. 
Manufacturer:  Omicron  Vakuum  Physik, 
Germany.  Intended  Use:  The  instrument 
will  be  used  for  characterization  and 
fundamental  studies  of  submonolayer  to 
multilayer  metal  films  deposited  on 
metal  single  crystal  surfaces.  The 
studies  will  involve  depositing  metals 
onto  metal  substrates  at  a  given 
temperature  and  following  the  evolution 
of  the  siuface  structure  for  time  periods 
as  long  as  12  hours  using  the 
instrument.  The  evolution  of  the  films 
will  be  studied  both  during  and  after 
deposition.  In  addition,  the  instnunent 
will  be  used  for  educational  purposes  in 
the  courses  Chemistry  576-Surface 
Chemistry  and  Chemistry  699-Research. 
Application  accepted  by  Commissioner 
of  Customs:  November  19,  1998. 

Docket  Number:  98-061.  Applicant: 
The  University  of  Chicago,  Operator  of 
Argonne  National  Laboratory,  9700  S. 
Cass  Avenue,  Argonne,  IL  60439. 
Instrument:  Ion  Source.  Manufacturer: 
Atomika  Instnunents,  Germany. 
Intended  Use:  The  instrument  will  be 
used  as  a  desorption  source  in  depth 
profiling  and  trace  analysis  of  a  wide 
variety  of  materials  ranging  fi-om  semi- 
conductor wafers  (Si,  GaAs,  HgCdTe)  to 
solar  wind  collector  foils  of  a  diamond. 
The  objective  of  this  research  is  to 
analyze  near-siuface  concentrations 
below  one  part  per  trillion  (several 
orders  of  magnitude  below  the  current 
capability  anywhere  in  the  world). 
Application  accepted  by  Commissioner 
of  Customs:  November  24, 1998. 

Docket  Number:  98-062.  Applicant: 
University  of  California.  Davis, 
Department  of  Applied  Science, 
Institute  for  Laser  Science  and 
Applications,  Lawrence  Livermore 
National  Laboratory.  7000  East  Avenue, 
Livermore,  CA  94550.  Instnmient: 
Titanium  Sapphire  Oscillator. 
Manufacturer:  Femtolasers  Produktions, 
Germany.  Intended  Use:  The  instrument 
is  intended  to  be  used  for  the  study  of 
the  interactions  of  ultrashort,  ultrahigh 
intensity  laser  pulses  with  relativistic 
electron  beams  in  vacuimi  in  the 
following  experiments:  (a)  production  of 
ultrashort  electron  bimches  in  a  rf 
photoinjector  for  the  production  of 
Coherent  Synchroton  Radiation  in  a 
Free  Electron  Laser,  (b)  Vacuum  Laser 
Acceleration  of  electron  beams  using 
either  "pondermotive  scattering"  or 


"chirped  pulse  inverse  free  electron 
lasers"  and  (c)  production  of  short, 
intense  bursts  of  x-rays  using  Compton 
Scattering  for  basic  and  applied  physics 
applications.  Application  accepted  by 
Conunissioner  of  Customs:  November 
24. 1998. 

Docket  Niunber:  98-063.  Applicant: 
University  of  Maryland,  Center  for 
Microanalysis  and  Microscopy, 
Department  of  Materials  and  Nuclear 
Engineering,  Building  090,  College  Park, 
MD  20742.  Instrument:  Electron 
Microprobe.  Model  JXA-8900R. 
Manufacturer:  JEOL  Ltd.,  Japan. 
Intended  Use:  The  instrument  is 
intended  to  be  used  for  studies  of  the 
chemical  composition  and  elemental 
distribution  of  geological  materials, 
engineering  materials,  biologic 
materials,  thin  films  on  substrates,  and 
the  chemistry  of  various  other  objects  of 
interest.  These  studies  will  involve 
experiments  consisting  of  focusing  a 
high  voltage  electron  beam  on  a  solid 
sample  (usually  a  polished  grain  moimt 
or  cross-section,  thin  section  or  other 
ceramic),  generating  characteristic  x- 
rays,  emd  measuring  these  x-rays 
quantitatively  with  wavelength  and 
energy  dispersive  spectrometers.  In 
addition,  the  instrument  will  be  used  for 
hands-on  training  in  operation  of  the 
instrument.  Application  accepted  by 
Commissioner  of  Customs:  November 
24,  1998. 
Frank  W.  CrMl. 

Director,  Statutory  Import  Programs  Staff. 
[PR  Doc.  98-33333  Filed  12-15-98;  8:45  am] 
BtLUNQ  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

University  of  California,  Davis;  Notice 
of  Decision  on  Application  for  Duty- 
Free  Entry  of  Scientific  Instrument 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational. 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  A.M.  and  5:00  P.M.  in  Room  4211, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  N.W., 
Washington,  D.C. 

Docket  Number:  98-047.  Applicant: 
University  of  California,  Davis,  Davis, 
CA  95616.  Instrument:  Plasma 
Generating  Machine.  Model  SPS-1050. 
Manufacturer:  Sumitomo  Coal  Mining 
Co..  Japan.  Intended  Use:  See  notice  at 
63  FR  54676,  October  13, 1998. 

Comments:  None  received.  Decision: 
Approved.  No  instnunent  of  equivalent 


scientific  value  to  the  foreign 
instrument,  for  such  piuposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  The  foreign  instnmient 
provides  quick  formation  of  dense,  hard 
materials  from  powders  using  spark 
plasma  sintering.  The  National  Institute 
of  Standards  and  Technology  advised 
December  1, 1998  that  (1)  this  capability 
is  pertinent  to  the  applicant's  intended 
purpose  and  (2)  it  knows  of  no  domestic 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign 
instnmient  for  the  applicant's  intended 
use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 
Frank  W.  Creel. 

Director,  Statutory  Import  nvgrams  Staff. 
[FR  Doc.  98-33332  Filed  12-15-98;  8:45  am] 
BHUNO  CODE  W10-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  Application  to  Amend 
Certificate. 

SUMMARY:  The  Office  of  Export  Trading 
Company  Affairs  ("OETCA"), 
International  Trade  Administration, 
Department  of  Commerce,  has  received 
an  application  to  amend  an  Export 
Trade  Certificate  of  Review.  This  notice 
simimarizes  the  proposed  amendment 
and  requests  comments  relevant  to 
whether  the  amended  Certificate  should 
be  issued. 

FOR  FURTHER  INFORMATION  CONTACT: 
Morton  Schnabel,  Director.  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration, 
(202)  482-5131.  This  is  not  a  toll-free 
number. 

SUPPLEMENTARY  INFORMATION:  Title  ID  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  state  and  federal 
government  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
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apj  >|icant  and  summarizing  its  proposed 
export  conduct. 

Reduest  for  Public  Comments 

Mterested  parties  may  submit  written 
comments  relevant  to  the  determination 
wl^0ther  an  amended  Certificate  should 
be  itoued.  If  the  comments  include  any 
privileged  or  confidential  business 
inlormation.  it  must  be  clearly  marked 
an(i  a  nonconfidential  version  of  the 
coniments  (identified  as  such)  should  be 
included.  Any  comments  not  marked 
privileged  or  confidential  business 
in^(^rmation  will  be  deemed  to  be 
nohconfidential.  An  original  and  five 
copaes.  plus  two  copies  of  the 
nonconfidential  version,  should  be 
sufaknitted  no  later  than  20  days  after  the 
da^eof  this  notice  to:  Office  of  Export 
Tr^iding  Company  Affairs.  International 
Tr^e  Administration.  Department  of 
QHunerce,  Room  1800H,  Washington. 
D.Cr20230.  Information  submitted  by 
person  is  exempt  from  disclosure 
|er  the  Freedom  of  Information  Act 

.S.C.  552).  However, 
^confidential  versions  of  the 

lents  will  be  made  available  to  the 
^licant  if  necessary  for  determining 
ether  or  not  to  issue  the  Certificate. 

lents  should  refer  to  this 
llication  as  "Export  Trade  Certificate 
Review,  application  number  87- 
)01." 

le  American  Film  Marketing 
^ociation's  ("AFMA")  original 
ificate  was  issued  on  April  10, 1987 
(52  FR  12578,  April  17, 1987)  and 
pieviously  amended  on  March  25. 1988 
(53  FR  10267.  March  30. 1988);  August 
29. 1989  (54  FR  36848,  September  5, 
1989);  November  5, 1991  (56  FR  57515, 
November  12, 1991);  and  August  26, 
1993  (58  FR  46161,  September  1, 1993). 
A  summary  of  the  application  for  an 
sndment  follows. 

nary  of  the  Application 

Applicant:  American  Film  Marketing 
Bociation  ("AFMA"),  10850  Wilshire 
fd.,  9th  Floor,  Los  Angeles,  CaUfomia 
[)24-4321. 

po/itoct:  Jefferson  C.  Classic .  Legal 
imsel.  Telephone:  (202)  639-6000. 
Application  No.:  87-5 AOOl. 
'ate  Deemed  Submitted:  December  9, 
98. 

proposed  Amendment:  AFMA  seeks 
mend  its  Certificate  to: 
.  Add  Uie  following  companies  as 
'  "Members"  of  the  Certificate 
Jn  the  meaning  of  section  325.2(1) 
\ie  Regulations  (15  C.F.R  325.2(1)): 
.,_^in  Siritzky  Productions  (ASP),  Los 
AAgeles,  CA;  Alfred  Haber  Distribution. 
Inc.,  Palisades  Park,  NJ;  Alliance 
Cjqmmunications  Corporation,  Beverly 
Hflls,  CA;  Arama  Entertainment,  Inc., 


Encino.  CA;  Arrow  Films  International 
Inc.,  New  York,  NY;  Artisan 
Entertainment,  Santa  Monica,  CA; 
Associated  Television  International. 
Hollywood,  CA;  Bank  of  America  NT  & 
SA.  Los  Angeles.  CA;  Banque  Paribas. 
Los  Angeles.  CA;  Blue  Rider  Pictiues, 
Santa  Monica,  CA;  Bonneville 
Worldwide  Entertainment.  Encino.  CA; 
Capella  International.  Inc..  Beverly 
Hills.  CA;  Cecchi  Gori  Group.  Los 
Angeles.  CA;  Chase  Manhattan  Bank, 
Los  Angeles,  CA;  Cinema  Arts 
Entertainment.  Beverly  Hills,  CA; 
Cinema  Completions  International,  Inc., 
Universal  Qty.  CA;  Cinema  Financial 
Services.  Inc..  New  York.  NY; 
Cinequanoh  Pictiues  International.  Los 
Angeles,  CA;  City  National  Bank, 
Beverly  Hills.  CA;  CLT-UFA,  Beveriy 
Hills,  CA;  Comerica  Bank-CaUfomia, 
Los  Angeles,  CA;  Coutts  &  Co./Natwest 
Group,  Beverly  Hills,  CA;  Crystal  Sky 
Communications,  Los  Angeles.  CA; 
Discovery  Communications,  Inc., 
Bethesda.  MD;  Distant  Horizon  Ltd.,  Los 
Angeles,  CA;  Dream  Entertainment,  Los 
Angeles,  CA;  Film  Finances,  Inc.,  Los 
Angeles,  CA;  Film  Roman,  Inc.,  N. 
Hollywood,  CA;  Films  (Guernsey) 
Limited,  Los  Angeles.  CA;  Franchise 
Pictures,  Los  Angeles.  CA;  Goldcrest 
Films  International  Ltd..  Los  Angeles, 
CA;  Good  Machine  International,  Inc., 
New  York,  NY;  Green  Communications, 
Burbank,  CA;  Hamdon  Entertainment, 
Studio  City.  VA;  Harmony  Gold  USA 
Inc.,  Los  Angeles,  CA;  HBO  Enterprises, 
New  York,  NY;  IFM  Fihn  Associates, 
Inc.,  Los  Angeles,  CA;  Imperial 
Entertairunent  Group,  Beverly  Hills,  CA; 
Initial  Entertainment,  Los  Angeles,  CA; 
Interlight  Pictures,  W.  Hollywood,  CA; 
Intermedia.  Beverly  Hills.  CA; 
International  Keystone  Entertainment, 
Inc..  Malibu,  CA;  Kathy  Morgan 
International  (KMI),  Los  Angeles.  CA; 
King  World  Productions,  Inc.,  New 
York,  NY;  Kushner-Locke  Company, 
The.  Los  Angeles,  CA;  Lakeshore 
International,  Hollywood,  CA;  Lewis 
Horwitz  Organization,  Los  Angeles,  CA; 
Lions  Gate  Films  International,  Los 
Angeles.  CA;  Lumiere  International,  Los 
Angeles,  CA;  Marquee  Entertainment 
Inc.,  Los  Angeles,  CA;  MTG  Media 
Properties,  Ltd.,  New  York,  NY;  Natexis 
Bank— BFCE,  Los  Angeles,  CA;  NBC 
Enterprises,  Burbank.  CA;  Nu  Image, 
Los  Angeles.  CA;  Oasis  Pictures,  Los 
Angeles,  CA;  October  Films 
International,  New  York,  NY;  P.M. 
Entertainment,  Sunland,  CA;  Pacific 
Century  Bank,  Encino,  CA;  Pandora 
Cinema.  Santa  Monica,  CA;  Pearson 
Television  International,  Los  Angeles. 
CA;  Phoenician  Entertainment,  Sherman 
Oaks,  CA;  Playboy  Entertainment 


Group,  Inc.,  Beverly  Hills,  CA;  Quadra 
Entertainment,  Beverly  Hills.  CA; 
Redwood  Communications.  Venice.  CA; 
Regent  Entertaimnent.  Los  Angeles,  CA; 
Republic  Bank  CaUfomia  N.A..  Beverly 
Hills.  CA;  RKO  Pictures,  Los  Ai^geles, 
CA;  Rysher  Entertainment,  Santa 
Monica,  CA;  Seven  Arts  Entertainment. 
Hollywood.  CA;  Shooting  Gallery.  The. 
Beverly  Hills.  CA;  Showcase 
Entertainment.  Inc.,  Woodland  Hills. 
CA;  Silicon  Valley  Bank,  Entertainment 
IDivision,  Los  Angeles,  CA;  Tomorrow 
Film  Corp.,  Santa  Monica,  CA;  Trident 
Releasing.  Inc.,  Los  Angeles.  CA;  United 
Film  Distributors.  Inc..  Los  Angeles.  CA; 
and  Village  Roadshow  Pictures  Int'l.. 
Biubank.  CA; 

2.  Delete  as  "Members"  of  the 
Certificate:  AUce  Entertainment.  Inc./ 
Kidpix  Entertainment,  Inc.;  Angelika 
Films,  Inc.;  Arista  Films,  Inc.;  Carolco 
Service,  Inc.;  Cinetrust  Entertainment 
Corp.;  Dino  De  Laurentiis 
Communications;  Double  Helix  Films; 
Film  World  Entertainments/Miracle 
Films;  Fries  Distribution  Co.;  Grand  Am. 
Ltd.;  Hemdale  Communications,  Inc.; 
Inter-Ocean  Fihn  Sales,  Ltd.;  I.RS. 
Media  International;  ITC  Entertainment 
Group;  Kings  Road  Entertainment,  Inc.; 
Lone  Star  Pictures  International,  Inc.; 
Manley  Productions,  Inc.;  The  Movie 
Group,  Inc.;  New  World  International; 
Odyssey  Distributors,  Ltd.;  Penta 
International,  Ltd.;  Reel  Movies 
International,  Inc.;  The  Samuel 
Goldwyn  Company;  Trans  Atlantic 
Entertainment/I.R.S.;  Turner  Pictures 
Worldwide;  West  Side  Studios;  and  21st 
Century  Film  Corporation;  and 

3.  Change  the  listing  of  the  company 
name  for  Uie  ciurent  "Members"  cited 
in  this  paragraph  to  the  new  listing  cited 
in  parenthesis  as  follows:  Image 
Organization,  Inc.  (Behaviour 
Worldwide,  Inc.);  Big  Bear  Licensing 
Corporation  (Big  Bear  Licensing 
Corporation,  Inc.);  ABC  Distribution 
Company  (Buena  Vista  Film  Sales); 
Cinevest  Entertainment  (Castle  Hill 
Productions,  Inc.);  Paul  International, 
Inc.  (Crystal  Sky  Communications); 
Curb  Organization  (Curb  Entertainment 
International  Corp.);  Gel  Distribution 
(G.E.L.  Productions);  Full  Moon 
Entertainment  (Full  Moon  Pictures); 
Golden  Harvest/Golden 
Communications  (Golden  Harvest 
Entertainment  Co.,  Ltd.);  American  First 
Run  Studios/Zantar  (Keller 
Entertainment  Group);  I.N.I. 
Entertainment  Group,  Inc.  (Liberty 
International  Entertainment.  Inc.);  Lway 
Productions  (Marquee  Entertainment, 
Inc.);  Noble  Productions,  Inc./Noble 
Film  (Noble  Productions.  Inc.);  Overseas 
Filmgroup  Inc.  (Overseas  Film  Group/ 

■  First  Look  Pictures);  RepubUc  Pictures 
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International  (Republic  Entertainment, 
Inc.);  Imperial  Entertainment  B.V. 
(Scanbox  International,  Inc.);  Starway 
International  Corporation  (Starway 
International);  The  Summit  Group 
(Summit  Entertainment);  and  Troma, 
Inc.  (Troma  Entertainment,  Inc.). 

Dated:  December  10. 1998. 
Morton  Schnabel, 

Director.  Office  of  Export  Trading.  Company 
Affairs. 

IFR  Doc.  98-33278  Filed  12-15-98;  8:45  am] 

WLUNG  COOC  3S10-OR-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

Export  Trade  Certificate  of  Review 

AQENCY:  International  Trade 
Administration,  Commerce. 
ACTJON:  Notice  of  Initiation  of  Process  to 
Revoke  Export  Trade  Certificate  of 
Review  No.  84-00015. 


SUMMARY:  The  Secretary  of  Commerce 
issued  an  export  trade  certificate  of 
review  to  AEON  International 
Corporation.  Because  this  certificate 
holder  has  failed  to  file  an  annual  report 
as  required  by  law.  the  Department  is 
initiating  proceedings  to  revoke  the 
certificate.  This  notice  summarizes  the 
notification  letter  sent  to  AEON 
International  Corporation. 
FOR  FURTHER  INFORMATION  CONTACT: 
Morton  Schnabel,  Director,  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration, 
(202)  482-5131.  This  is  not  a  toll-fi«e 
number. 

SUPPLEMENTARY  INFORMATION:  Title  ffl  of 
the  Export  Trading  Company  Act  of 
1982  ("the  Act")  [15  U.S.C.  4011-21) 
authorizes  the  Secretary  of  Commerce  to 
issue  export  trade  certificates  of  review. 
The  regulations  implementing  Title  III 
("the  Regulations")  are  found  at  15  CFR 
part  325.  Pursuant  to  this  authority,  a 
certificate  of  review  was  issued  on  July 
16. 1984  to  AEON  IntemaUonal 
Corporation. 

A  certificate  holder  is  required  by  law 
(Section  308  of  the  Act,  15  U.S.C.  4018) 
to  submit  to  the  Department  of 
Commerce  annual  reports  that  update 
financial  and  other  information  relating 
to  business  activities  covered  by  its 
certificate.  The  annual  report  is  due 
within  45  days  after  the  anniversary 
date  of  the  issuance  of  the  certificate  of 
review  (Sections  325.14(a)  and  (Ij)  of  the 
Regulations).  Failure  to  submit  a 
complete  annual  report  may  be  the  basis 
for  revocation.  [Sections  325.10(a)  and 
325.14(c)  of  the  Regulations). 

The  Department  of  Commerce  sent  to 
AEON  International  Corporation,  on 


July  6, 1998,  a  letter  containing  annual 
report  questions  with  a  reminder  that  its 
annual  report  was  due  on  August  30, 
1998.  Additional  reminders  were  sent 
on  September  15, 1998,  and  on  October 
13,  1998.  The  Department  has  received 
no  written  response  to  any  of  these 
letters. 

On  December  10, 1998,  and  in 
accordance  with  Section  325.10  (c)[l]  of 
the  Regulations,  a  letter  was  sent  by 
certified  mail  to  notify  AEON 
International  Corporation  that  the 
Department  was  formally  initiating  the 
■    process  to  revoke  its  certificate.  The 
letter  stated  that  this  action  is  being 
taken  because  of  the  certificate  holder's 
failure  to  file  an  annual  report. 

In  accordance  with  Section 
325.10(c)(2]  of  the  Regulations,  each 
certificate  holder  has  thirty  days  from 
the  day  after  its  receipt  of  the 
notification  letter  in  which  to  respond. 
The  certificate  holder  is  deemed  to  have 
received  this  letter  as  of  the  date  on 
which  this  notice  is  published  in  the 
Federal  Register.  For  good  cause  shown, 
the  Department  of  Commerce  can,  at  its 
discretion,  grant  a  thirty-day  extension 
for  a  response. 

If  the  certificate  holder  decides  to 
respond,  it  must  specifically  address  the 
Department's  statement  in  the 
notification  letter  that  it  has  failed  to  file 
an  annual  report.  It  should  state  in 
detail  why  the  facts,  conduct,  or 
circumstances  described  in  the 
notification  letter  are  not  true,  or  if  they 
are,  why  they  do  not  warrant  revoking 
the  certificate.  If  the  certificate  holder 
does  not  respond  within  the  specified 
period,  it  will  be  considered  an 
admission  of  the  statements  contained 
in  the  notification  letter  [Section 
325.10(c)(2)  of  the  Regulations). 

If  the  answer  demonstrates  that  the 
material  facts  are  in  dispute,  the 
Department  of  Commerce  and  the 
Department  of  Justice  shall,  upon 
request,  meet  informally  with  the 
certificate  holder.  Either  Department 
may  require  the  certificate  holder  to 
provide  the  documents  or  information 
that  are  necessary  to  support  its. 
contentions  [Section  325.10(c)[3]  of  the 
Regulations). 

The  Department  shall  publish  a  notice 
in  the  Federal  Register  of  the  revocation 
or  modification  or  a  decision  not  to 
revoke  or  modify  [Section  325.10(c)[4j 
of  the  Regulations).  If  there  is  a 
determination  to  revoke  a  certificate, 
any  person  aggrieved  by  such  final 
decision  may  appeal  to  an  appropriate 
U.S.  district  court  within  30  days  from 
the  date  on  which  the  Department's 
final  determination  is  published  in  the 
Federal  Register  (Sections  325.10(c)(4) 
and  325.11  of  the  Regulations). 


Dated:  December  10. 1998. 

Morton  Schnabel, 

Director.  Office  of  Export  Trading  Company 
Affairs. 

(PR  Doc.  98-33279  Filed  12-15-98;  8:45  ami 

BILUNQ  CODE  aSIO-OR-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[i.D.  101698Q] 

Marine  Mammals;  File  No.  594-1487 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Issuance  of  permit. 

SUMMARY:  Notice  is  hereby  given  that 
Georgia  Depurtment  of  Natural 
Resources.  Nongame/Endangered 
Wildlife  Program  Coastal  Office,  One 
Conservation  Way,  Brunswick.  GA 
31520-8687,  has  l»en  issued  a  permit  to 
take  right  whales,  humpback  whales, 
bottlenose  dolphins,  Atlantic  spotted 
dolphin  and  Pantropical  spotted 
dolphins  in  the  U.S.  Southeast  for 
purposes  of  scientific  research. 

ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  and  Documentation  Division, 
Office  of  Protected  Resources.  NMFS, 
1315  East-West  Highway,  Room  13705, 
Silver  Spring.  MD  20910  (301/713- 
2289); 

Regional  Administrator,  Southeast 
Region,  NMFS.  9721  Executive  Center 
Drive  North,  St.  Petersburg,  FL  33702- 
2432  (813/570-5312);  and 

Regional  Administrator,  Northeast 
Region,  NMFS.  One  Blackburn  Drive. 
Gloucester.  MA  01930.  (978/281-9250). 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Johnson  or  Sara  Shapiro  301/713- 
2289. 


SUPPLEMENTARY  INFORMATION:  On 
September  15. 1998,  notice  was 
published  in  the  Federal  Register  (63 
FR  49337)  that  a  request  for  a  scientific 
research  permit  to  take  species  listed 
above  had  been  submitted  by  the  above- 
named  organization.  The  requested 
permit  has  been  issued  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.),  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (ESA;  16  U.S.C.  1531  etseq.). 
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and  the  regulations  governing  the 
taking,  importing,  and  exporting  of 
endangercKi  fish  and  wildlife  (50  CFR 
pafls  217-227). 

Issuance  of  this  permit,  as  required  by 
the  ESA,  was  based  on  a  finding  that 
sxxd^  permit  (1)  was  applied  for  in  good 
1,  (2)  will  not  operate  to  the 
Advantage  of  the  endangered  species 
ich  is  the  subject  of  this  permit,  and 
is  consistent  with  the  purposes  and 
icies  set  forth  in  section  2  of  the 

Bted:  December  9, 1998. 
Ahi  D.  Terbush,  Chief,  Permits  and 
Dddumentation  Division,  Office  of  Protected 
Recurves,  National  Marine  Fisheries  Service. 
(Fit  Doc.  98-33318  Filed  12-15-98;  8:45  am) 

BtMJNQ  CODE  3510-22-F 

|! 

D^ARTMENT  OF  ENERGY 

Opportunity  for  Leadership  Entity: 
BM|lng  Energy-Efficiency  and 
Rftievrable  Energy  Demonstration 
Building 

AC^pNCY:  Office  of  PoUcy  and 

InitBrnational  Affairs,  Department  of 

Energy. 

ACtlON:  Notice  of  opportimity. 

SMMMARY:  The  United  States  Department 
of  Energy  recently  entered  into  an 
agreement  with  the  People's  Republic  of 
China  Ministry  of  Science  and 
Technology  to  determine  the  feasibility 
ofiointly  constructing  an  energy 
e^cient,  mid-size  office  building 
dfeinonstration  project  in  downtown 
B^jing,  China.  The  Department  is 
interested  in  identifying  an  entity  which 
Wi^l  volimteer  to  work  directly  with  the 
bu&lding's  primary  intended  occupant, 

ie  Administrative  Centre  for  China's 
Bnda  21,  which  reports  to  the 

inistry  of  Science  and  Technology  and 
the  State  Development  and  Planning 
Commission,  in  leading  and  being 
responsible  for  the  execution  of  this 
dJB^onstration  project.  If  the  project 
ptoves  feasible,  this  entity  would  be 
responsible  for  bringing  together  the 
njscessary  financial,  technical,  and  other 
components  and  resources  for  the 
bidding,  constructing  and 
commissioning  of  the  final  design  of  the 
energy  efficient  and  renewable  aspects 
oflthe  btiilding.  and  for  monitoring  the 
reductions  of  energy  use  and  associated 
greenhouse  gas  emissions.  The  entity 
wpuld  also  develop  and  provide  for  the 
operation  of  a  Demonstration  Center  in 
tnlB  building  illustrating  the  potential 
attribution  of  U.S.  tedmologies  and 
bniilding  design  practices  to  reduced 
e  [  ergy  use  and  associated  greenhouse 
I  emissions  of  similar  buildings 


\ 


throughout  China.  Interested  parties  are 
asked  to  provide  the  Department  with 
their  approach  to  leading  this  effort,  and 
their  capability  and  relevant  experience. 
DATES:  Response  to  Notice  must  be 
postmarked  no  later  than  January  15, 
1999. 

ADDRESSES:  Respond  to:  U.S. 
Department  of  Energy,  Office  of  Energy 
Efficiency,  Alternative  Fuels  and  Oil 
Analysis,  PO-62;  Forrestal  Building, 
1000  Independence  Avenue,  SW, 
Washington,  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 

O.  Cleveland  Laird,  Jr.,  Phone  (202) 
586-0979.  FAX  (202)  586-4447,  E-mail: 
Cleveland.Laird@hq.doe.gov;  or 
Mary  Beth  Zimmerman, .Phone  (202) 

586-7249,  FAX  (202)  586-4447, 
E-mail: 
MaryBeth.2Ummerman@hq.doe.gov 

SUPPLEMENTARY  INFORMATION: 

This  section  is  subdivided  into: 
Project  Description,  Background  and 
Status,  Role  of  the  Entity,  and  Fimding. 

Documents  and  other  information 
referenced  in  this  notice  (denoted 
italicized  &  emboldened  here,  but  to  be 
shown  in  hypertext  in  the  DOE  website 
version  of  this  document)  may  be 
obtained  from  the  contacts  in  the 
section  above,  or  can  be  downloaded 
bom  the  Department's  Office  of  Policy 
&  International j\ffairs  Internet  Website: 
http://www.doe.gov/policy/ 
featured.html. 

Project  Description:  The  project 
consists  of  three  phases.  Plmses  one  and 
two  are  covered  by  the  agreement"  the 
Statement  of  Work  described  under 
Backg/round  and  Status  section  below, 
niase  one  provides  for  the  development 
of  economic  energy  design  criteria,  and 
a  project  plan,  including  engineering 
and  financial  feasibility  analyses.  Phase 
two,  provides  for  the  assessment  of  this 
plan  by  each  country.  If  the  project 
proves  feasible,  phase  three  provides  for 
the  implementation  of  the  project  plan 
including  the  construction  and 
monitoring  of  the  building,  and  the 
establishment  and  operation  of  the 
Demonstration  Center. 

The  Department  is  funding  phase  one, 
currently  being  imdertaken  by  Lawrence 
Berkeley  National  Laboratory  (LBNL) 
and  the  National  Renewable  Energy 
Laboratory  (NREL).  in  cooperation  with 
an  architectural  and  engineering  firm 
working  for  The  Administrative  Centre 
for  China's  Agenda  21.  This  effort  is 
based  on  typical  or  expected 
construction  costs  and  market  prices  for 
energy  and  energy  services  in  Beijing  to 
ensure  that  the  resulting  plan 
incorporates  design  strategies  and 
technologies  that  are  likely  to  be 
economically  attractive  in  China. 


The  identified  entity  will  be 
responsible  for  the  phase  two 
assessment  and,  if  appropriate,  phase 
three  construction.  Any  costs  of  phase 
two  vfill  be  borne  by  the  entity  (see 
Funding  section  below).  Costs 
associated  with  phase  three  are  to  be 
allocated  between  China  and  the  United 
States  so  that  the  identified  entity 
would  contribute  only  any  additional 
costs  associated  with  energy  efficiency 
and  renewable  energy  improvements, 
while  China  would  pay  the  t>asic  land 
and  building  costs. 

Background  and  Status:  The 
Department  of  Energy  signed  a 
Statement  of  Work  (SOW)  with  the 
Ministry  of  Science  and  Technology  of 
China  on  July  9, 1998  to  develop  the 
energy  efficient  design  criteria  and  a 
project  plan  for  a  mid-size  commercial 
office  building  at  a  site  in  downtown 
Beijing.  [July  9, 1998  DOE  News  press 
release]  'The  building  would  provide 
office  space  (nine  stories,  approximately 
130,000  square  feet)  for  China 
government  environmental  agencies, 
including  the  Centre  for  China's  Agenda 
21  offices,  as  well  as  for  non- 
governmental organizations  that  work  in 
the  areas  of  science  and  the 
environment,  and  for  a  Demonstration 
Center. 

The  project  plan  will  provide  for 
multiple  ways  to  demonstrate  and 
promote  the  contribution  of  U.S.  energy 
and  greenhouse  gas  savings  design 
know-how  and  technologies  to 
buildings  in  China:  first,  the  building 
design  will  incorporate  currently 
available  energy  efficient  and  renewable 
energy  building  technologies 
appropriate  to  its  location  and  use; 
second,  the  energy  and  carbon  savings 
will  be  carefully  monitored  and 
reported  to  potential  users  of  the 
technologies;  third,  the  building  will 
house  a  "hands-on"  Demonstration 
Center  that  will  provide  direct  exposure 
to  U.S.  buildings  technologies  to  the 
buildings  industry  in  China,  as  well  as 
to  policy  makers  and  others  who  work 
with  the  Administrative  Centre  for 
China's  Agenda  21  aiid  related  agencies; 
and  fourth,  Chinese  government  and 
buildings  industry  representatives  will 
be  direfrtly  involved  throughout  the 
design,  construction,  and  operation  of 
this  project  to  provide  a  strong  capacity- 
building  framework  for  the  future  use  of 
these  design  strategies. 

The  building  is  to  be  outfitted  with 
the  energy  monitoring  equipment 
needed  to  document  energy  and 
greenhouse  gas  savings  potentials  for 
both  U.S.  and  Chinese  suppliers  and 
users.  The  project  plan  would  include 
means  of  measvuing  the  energy  and 
greenhouse  gas  reductions  achieved  that 
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would  be  consistent  with  Etedsion  5/ 
CP.l  of  the  Conference  of  the  Parties  of 
the  United  Nations  Framework 
Convention  on  Climate  Change 
(UNFCCC).  The  demonstration  of 
commercially  available,  cost-effective 
building  enei^  savings  opportimities  is 
part  of  the  Priority  Programme  for 
China's  Agenda  21  and  could 
potentially  be  a  project  of  the  Activities 
Implemented  Jointly  (AIJ)  under  the 
Pilot  Phase  of  the  UNFCCC.  Reported 
energy  savings  will  provide  both 
valuable  information  to  the  buildings 
profession  in  China  and  on  energy 
savings  calculations  needed  for  climate 
change  projects.  There  is  a  potential 
market  opportunity  for  participants 
should  "trading"  in  greenhouse  gas 
emission  reductions  be  allowed  in  the 
future  under  the  UNFCCC . 

Role  of  the  Entity.  The  Department 
seeks  an  innovative  entity  to  volimteer 
to  lead  and  be  responsible  for  phases 
two  and  three  of  the  project.  Phase  two 
consists  of  the  assessment  of  this  plan 
by  each  coimtry,  including  providing 
any  feedback  on  the  engineering  and 
financial  feasibility  analysis  conducted 
under  phase  one;  and,  if  the  project  is 
found  feasible,  phase  three  would 
consist  of  the  construction  of  the 
building,  and  establishment  and 
operation  of  the  Demonstration  Center. 

This  entity  will  enlist  interested 
parties — thereinafter  referred  to  as 
Suppliers — from  industry,  including 
electric  utilities,  academia,  non- 
government organizations  (NGOs),  and 
government  agencies  to  be  involved 
during  phases  two  and  three  of  the 
project.  Further,  the  entity  will  enlist 
building  community  organizations  to 
help  ensure  that  potential  Suppliers  are 
aware  of  the  opportunity. 

The  Supplier  role  will  be  filled  by 
those  that  plan  to  bid  to  provide 
products  (e.g.,  windows,  controls, 
lighting)  and/or  services  (e.g.,  design, 
financing,  equipment,  installation, 
construction,  commissioning, 
monitoring).  Suppliers  also  may  include 
others  expecting  to  contribute  to  the 
success  of  the  project;  for  example 
utilities  interested  in  the  AIJ  aspects  of 
this  project  with  the  potential  for 
greenhouse  gas  emissions  reductions. 
Suppliers  would  also  provide  input  on 
refining  the  performance  and  market 
price  assimlptions  underlying  the  phase 
one  analysis. 

The  entity  will  contract  with  the 
Chinese  for  the  products  and  services 
that  Suppliers  will  provide  for  the 
construction  of  the  energy  efficiency 
and  renewables  portion  of  the  building 
Suppliers  will  provide  those  products 
and  services  at  zero  or  discounted  cost 
(e.g.,  controls  for  no  cost  if  none  were 


Federal  Register /Vol.  63,  No.  241 /Wednesday.  December  16.  1998 /Notices 


planned  or  double  glazed  windows  for 
the  cost  in  China  of  single  glazed 
windows  if  only  single  glazed  were 
planned  and  the  package  of 
improvements  increase  the  building's - 
costs)  to  gain  benefits  fit>m  being 
associated  with  the  publicity  for  the 
building  &  its  performance,  and  any 
laboratory  demonstrations  of  their  other 
products/services.  Furthermore, 
Suppliers  will  have  an  imparalleled 
opportimity  in  an  official  Chinese  venue 
to  demonstrate  their  products  and 
services  to  the  world's  largest  consumer 
market.  In  addition  to  supplying 
products  and  services  in  the  building 
initially,  the  Demonstration  Center, 
modeled  on  those  operating  in  the 
United  States,  will  allow  Suppliers  the 
opportunity  to  provide  "hands  on" 
demonstrations  for  builders,  architects, 
and  others  in  the  Chinese  buildings 
community  to  learn  about  the  latest  in 
proven,  available  energy-efficient  and 
renewable  energy  design  practices  and 
technologies. 

The  entity  will  need  to  determine  and 
make  Suppliers  aware  of  the  advantages 
inherent  in  donating  products  and 
services  to  efforts  sudi  as  this  as  a  part 
of  the  incentive  for  Suppliers  to  support 
this  project.  Additionally  the  entity  may 
locate/create  and  develop  financing 
mechanisms  for  subsequent  Supplier 
product/services  sales  in  China. 

To  ensure  appropriate  information 
sharing  among  the  interested  parties,  the 
entity  will  establish  and  maintain 
regular  communications  with  the  U.S. 
building  conununity  and  the  public  at 
large  as  the  project  progresses.  This  is  to 
include  a  home  page  for  the  project  on 
the  Internet. 

Funding:  The  primary  Federal  role  to 
date  has  been  to  make  arrangements 
between  the  countries  for  the  project  to 
be  imdertaken  and  to  fund  the  phase 
one  technical  analysis.  Once  phase  one 
is  complete.  Federal  involvement  will 
be  to  ensure  an  open  and  technically 
sound  process  through  the  remaining 
phases.  Upon  a  decision  to  construct  the 
building,  the  Department  will  evaluate 
the  building  results  to  assess  whether 
the  design  objectives  were  indeed 
reached.  Private  sector  support  is 
needed  to  fulfill  all  other 
responsibilities  in  the  project. 

The  U.S.  costs  associated  with  the 
engineering  feasibility  analysis  are  being 
funded  by  the  Department.  If  the 
building  is  constructed,  the  Chinese 
government  plans  to  provide  for  all 
expenses  associated  with  the  base 
building.  The  entity  is  expected  to  raise 
its  funding  through  whatever  sources  it 
can  develop  that  support  reduced 
energy  usage  and  associated  greenhouse 
gas  emissions.  Costs  associated  with 


energy-efficiency  and  renewables 
upgrades  of  the  building — whether 
design,  products  and/or  services — over 
and  above  the  base  building  are  to  be 
borne  by  the  successful  Suppliers,  based 
on  their  appreciation  for  the 
opportunity  that  opening  this  market 
potentially  provides  for  the  sale  of  their 
products  and  services.  The  entity  will 
arrange  remuneration  for  any  amoimts 
included  in  the  base  building  for 
replacement  energy-efficient  and 
renewable  energy  technologies 
employed  by  U.S.  Suppliers  (e.g.. 
whatever  the  windows  included  in  the 
base  building  would  have  cost,  that 
amount  would  be  paid  by  the  Chinese 
to  the  entity  to  be  passed  on  to  the 
successful  U.S.  window  SuppUer). 

The  entity  will  determine  if  there  are 
normal  or  any  special  provisions  (e.g.. 
for  a  non-profit  and/or  research  and 
development  oriented  organization)  in 
the  U.S.  Tax  Code  under  which  it  can 
operate  that  will  provide  benefits  for  its 
functioning  in  this  voluntary  capacity, 
and/or  for  any  donors  to  its  effort. 

Issued  in  Washington.  DC  on  December  8, 
1998. 

Abraham  E.  Haspel, 

Deputy  Assistant  Secretary  for  Energy. 

Environmental  and  Economic  Policy 
Analysis. 

(PR  Doc.  98-33287  Filed  12-15-98;  8:45  am) 

BtUMQ  COK  •4S»-ei-«> 


DEPARTMENT  OF  ENERGY 

FE  Ooclwt  Htm.  97-70-NG:  M-U-MQ;  «8- 
87NQ:  M-88-NQ:  »&-MM<Q;  9e-«1-NG; 
8©-4»-NG:  98-89-MQ:  •S-eS-NG;  »3-85- 
NG;  and  M-43-NG] 

Office  Of  Fossil  Energy;  Niagara 
Moliawlc  Energy  (Formerly  Plum  Street 
Energy  Marketing,  Inc.);  Numac 
Energy  (U.S.)  inc.;  f>emex  Gas  Y 
Petroquimica  Basica;  Energy  West 
Resources,  Inc.;  Equitable  Energy 
LLC;  Idaho  Power  Co.;  Megan- 
Racine  Associates,  Inc.;  Tristate 
Pipeline,  LLC;  Statoii  Energy 
Services,  Inc.;  Granite  State  Gas 
Transmission,  Inc.;  Granite  State  Gas 
Transmission.  Inc.;  Orders  Granting, 
Amending,  and  Vacating 
Authorizations  to  Import  and/or  Export 
Natural  Gas,  Including  Uquefied 
Natural  Gas 

agency:  Office  of  FossU  Energy,  DOE. 
ACTION:  Notice  of  orders. 


summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  gives 
notice  that  it  has  issued  Orders  granting, 
amending,  and  vacating  various  natural 
gas.  including  liquefied  natiural  gas, 
import  and  export  authorizations.  These 
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Oiiders  are  summarized  in  the  attached 
appendix. 

These  Orders  may  be  found  on  the  FE 
web  site  at  http://www.fiB.doe.gov.,  or 
on  the  electronic  bulletin  board  at  (202) 
588-7853. 

Xhey  are  also  available  for  inspection 
an  c  copying  in  the  Office  of  Natural  Gas 


CNder 
^o. 


IV I 


&  Petroleum  Import  and  Export 
Activities,  Docket  Room  3E-033, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W.,  Washington,  D.C.  20585, 
(202)  586-9478.  The  Docket  Room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 


Issued  in  Washington,  D.C,  on  December 
10, 1998. 
lohn  W.  GlyiiB, 

Manager,  Natural  Gas  Regulation,  Office  of 
Natural  Gas  S-  Petroleum,  Import  and  Export 
Activities,  Office  of  Fossil  Energy. 


APPENDIX.— Orders  Granting.  Amending,  and  vacating  Import/Export  Authorization 


laos-A 


1413 


14;  5 


v:6 


V',7  .... 


V ;  8 ... 


4(i  -a 
1'  i  0  ... 


v\o 


eti'-A 


II » ^-B 


Date 
issued 


11/03/98 


11/06/98 


11/12/98 


11/12/98 


11/18/98 


11/19/98 


11/19/98 
11/19/98 


11/27/98 


11/27/98 


11/27/98 


Importer/exporter  FE  Docket  No. 


Niagara  Mohawk  Energy  Marketing,  Inc.  (For- 
merty  Plum  Street  Energy  Marketing,  Inc.),  97- 
70-NG. 

Numac  Energy  (U.S.)  Inc..  98-86-NG; 


Pemex  Gas  Y  Petroquirnca  Basca,  98-87-NG; 

Energy  West  Resources,  Inc.,  98-88-NG;  

Equitable  Energy,  LLC,  96-90-NG 

Idaho  Power  Co..  98-91-NG: 

MegarvRacine  Associates,  Inc.,  89-49-NG  

Tristate  Pipeline,  LLC.  9a-89-NG 

Statoil  Energy  Services.  Inc.,  98-95-NG 

Granite  State  Gas  Transmisston,  Inc..  93-85-NG 
Granite  State  Gas  Transmission,  Inc.,  86-43-NG 


Two-Year  Maxi- 
mum 


Import 
volume 


SOBcf 


Export 
volume 


160  Bcf 


30Bcf 


Comments 


100  Bcf     100  Bcf 


1Bcf 


100  Bcf 


400  Bcf 


110  Bcf 


Name  change. 


Import  from  Canada  over  a  two-year  term  begin- 
ning on  October  15.  1998.  and  ending  October 
14,2000. 

Import  and  export  up  to  a  combined  total,  includ- 
ing LNG.  from  and  to  Canada  and  Mexico,  be- 
ginning January  1,  1999.  and  ending  Decem- 
ber 31.  2000. 

Import  and  export  up  to  a  combined  total  from 
and  to  Canada,  over  a  two-year  term  begir>- 
ning  on  the  date  of  first  delivery. 

Import  from  Canada  and  Mexico,  and  export  to 
Canada  and  Mexkx),  over  a  two-year  term  t>e- 
ginning  on  December  1.  1998.  arxj  expiring  on 
November  30,  2000. 

Import  and  export  up  to  a  combined  total  from 
and  to  Canada,  over  a  two-year  term  begin- 
ning on  ttw  date  of  first  deiivery. 

Authority  vacated 

Import  and  export  from  and  to  Canada,  over  a 
two-year  term  beginr^ng  on  ttte  date  of  first 
delivery. 

Import  arxJ  export  up  to  a  combined  total  from 
and  to  Canada,  over  a  two-year  term  begirv 
ning  on  December  8,  1998,  through  December 
7,2000. 

Order  amending  import  point  from  Highw^. 
Quebec,  and  North  Troy,  Vermont  to  Pitts- 
burg, New  Hamf»hire,  opposite  East  Hereford. 
Quebec. 

Order  amending  import  point  from  Highwater, 
Quet>ec,  and  North  Troy,  Vermont,  to  Pitts- 
burg, New  Hampshire,  opposite  East  Hereford. 
Quebec. 


XDE/FE  AUTHORITY 


Doc.  98-33288  Filed  12-15-98;  8:45  am) 
CODE  64S(H)1-P 


FARTMENT  OF  ENERGY 

No.  FE  CAE  96-09— Certification 
164] 

Ice  of  Fossil  Energy;  Gregory  Power 
Mrtners.  LP.;  Notice  of  Filing  of  Coal 
C  fpaiiillty;  Powerpiant  and  Industrial 
Fuel  Use  Act 

/iMency:  OfGce  of  Fossil  Energy,  DOE. 
/l|(tTlON:  Notice  of  filing. 


SUMMARY:  On  November  24, 1998, 
Gregory  Power  Partners,  L.P.  submitted 
a  coal  capability  self-certification 
puirsuant  to  section  201  of  the 
Powerpiant  and  Industrial  Fuel  Use  Act 
of  1978,  as  amended. 

ADDRESSES:  Copies  of  self-certification 
filings  are  available  for  public 
inspection,  upon  request,  in  the  Office 
of  Coal  &  Power  IM/Ex,  Fossil  Energy, 
Room  4G-039,  FE-27,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  at  (202)  586-9624. 


SUPPLEMENTARY  INFORMATION:  Title  11  of 
the  Powerpiant  and  Industrial  Fuel  Use 
Act  of  1978  (FUA).  as  amended  (42 
U.S.C.  8301  et  seq.),  provides  that  no 
new  baseload  electric  powerpiant  may 
be  constructed  or  operated  without  the 
capability  to  use  coal  or  another 
alternate  fuel  as  a  primary  energy 
source.  In  order  to  meet  the  requirement 
of  coal  capability,  the  owner  or  operator 
of  such  facilities  proposing  to  use 
natural  gas  or  petroleimi  as  its  primary 
energy  source  shall  certify,  pursuant  to 
FUA  section  201(d),  to  the  Secretary  of 
Energy  prior  to  construction,  or  prior  to 
operation  as  a  base  load  powerpiant, 
that  such  powerpiant  has  the  capability 
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to  use  coal  or  another  alternate  fuel. 
Such  certification  establishes 
compliance  with  section  201(a)  as  of  the 
date  filed-with  the  Department  of 
Energy.  The  Secretary  is  required  to 
publish  a  notice  in  the  Federal  Register 
that  a  certification  has  been  filed.  The 
following  owner/operator  of  the 
proposed  new  baseload  powerplant  has 
filed  a  self-certification  in  accordance 
with  section  201(d). 
Owner  Gregory  Power  Partners,  L.P. 
Operator.  LG&E  Power  Services 
Location:  Gregory,  TX 
Plant  configuration:  Combined-cycle 

with  steam  extraction  to  process 
Capacity:  401.1  megawatts 
Fuel:  Natural  gas 

Purchasing  entities:  Merchant  power 
production  facility  may  have  power 
sales  contracts  with  a  variety  of 
purchasers.  Initially  output  will  be 
sold  to  Reynolds  Metals  (25MW)  and 
a  power  marketer  (350). 
In-service  date:  June  1,  2000 


Issued  in  Washington.  DC,  December  10, 
1998. 

Anthony  ).  Como, 

Manager,  Electric  Power  Regulation,  Office 
of  Coal  Gr  Power  Im/Ex.  Office  of  Coal  &■ 
Power  Systems,  Office  of  Fossil  Energy. 
|FR  Doc.  98-33289  Filed  12-15-98;  8:45  am) 
HLUNQ  CODE  MSO^I-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP87-S-032I 

CNG  Transmission  Corporation;  Notice 
of  Application 

December  10, 1998. 

Take  notice  that  on  December  2, 1998, 
CNG  Transmission  Corporation  (CNG), 
445  West  Main  Street,  Clarksburg,  West 
Virginia  26301,  filed  in  Docket  No. 
CP87-5-032,  an  appfication  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act 
(NGA)  and  Part  157  of  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  regulations,  to  amend  an 
existing  Service  Agreement  Applicable 
to  the  Storage  of  Natural  Gas  Under  Rate 
Schedule  GSS-U,  between  CNG  and 
MaricetSpan  Gas  Corporation  d/b/a 
Brooklyn  Union  (MarketSpan),  formerly. 
Long  Island  Lighting  Company,  all  as 
more  fully  set  forth  in  the  application 
on  file  with  the  Commission  and  open 
to  public  inspection. 

Specifically,  CNG  requests 
authorization  to  amend  its  existing 
GSS-n  Service  Agreement  with 
MariietSpan  by  adding,  on  a  secondary 
basis,  a  receipt  point  at  the  existing 


Canajoharie  interconnection  between 
CNG  and  Iroquois  Pipeline  Company  in 
Montgomery  County.  New  York.  CNG 
states  that  no  new  facilities  are  required. 
CNG  further  states  that  receipts  under 
the  GSS-n  Service  Agreement  at  the 
Canajoharie  interconnection  will  be 
available  only  when  CNG's  operating 
conditions  permit. 

Any  person  desiring  to  be  heard  or 
making  any  protest  with  reference  to 
said  application  should  on  or  before 
December  31, 1998,  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rides  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  taken  but  will  not 
serve  to  make  protestants  parties  to  the 
proceeding.  The  Commission's  rules 
require  that  protestors  provide  copies  of 
their  protests  to  the  party  or  person  to 
whom  the  protests  are  directed.  Any 
person  wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

A  person  obtaining  intervener  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  issued  by  the 
Commission,  filed  by  the  applicant,  or 
filed  by  all  other  interveners.  An 
intervener  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intervener  must  serve 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  every 
other  intervener  in  the  proceeding,  as 
well  as  filing  an  original  and  14  copies 
with  the  Commission. 

A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  such  comments  to 
the  Secretary  of  the  Commission. 
Commenters  will  be  placed  on  the 
Commission's  environmental  mailing 
list,  will  receive  copies  of 
environmental  documents,  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Commenters  will  not  be  required  to 
serve  copies  of  filed  documents  on  all 
other  parties.  However,  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  Issued  by  the 
Commission,  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 


Commission's  final  order  to  a  Federal 
court. 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervener  status. 

Take  further  notice  that,  piu^uant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  NGA  and  the 
Commission's  Rules  of  Practice  and 
Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  these 
applications  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  othervdse  advised,  it  will  be 
imnecessary  for  CNG  to  appear  or  be 
represented  at  the  hearing. 
David  P.  Boergera, 
Secretary. 
[PR  Doc.  98-33235  Filed  12-15-98;  8:45  am] 

MLUNQ  CODE  6717-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  RPM-83-001] 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Proposed  Changes  in  FERC 
GasTariff 

December  10, 1998. 

Take  notice  that  on  December  1, 1998, 
Eastern  Shore  Natural  Gas  Company 
(Eastern  Shore)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1,  the  following 
revised  tariff  sheets,  with  a  proposed 
effective  date  of  November  2. 1998: 

Substitute  Original  Sheet  No.  155A 
Substitute  Original  Sheet  No.  15SB 
Substitute  Original  Sheet  No.  155C 
Substitute  Third  Revised  Sheet  No.  160A 

Eastern  Shore  states  that  on  October  9. 
1998.  it  submitted  a  filing  to  comply 
with  the  Commission's  Order  No.  587- 
H  issued  July  15. 1998  in  Docket  No. 
RM96-1-008  (die  Order).  The  Order 
required  pipelines  to  adopt  Version  1.3 
of  the  Gas  Industry  Standards  Board 
(GISB)  standards  dealing  with  intra-day 
nominations  and  nomination  and 
scheduling  procedures.  In  addition,  the 
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)r  established  November  2, 1998  as 
I  late  for  implementation  of  the 
jlations  regarding  intra-day 
no^ilinations. 

cistern  Shore  further  states  that  in  the 
November  6  Order,  the  Commission 
found  that,  although  it  had  generally 
complied  with  Order  No.  587-H, 
Eastern  Shore  (i)  incorrectly  changed 
the  GISB  version  number  from  1.2  to  1.3 
for  several  GISB  Standards  previously 
incorporated  into  Eastern  Shore's  tariff, 
(iij  JFailed  to  incorporate  verbatim  or  by 
reference  GISB  Standards  1.3.2  (v),  1.3.2 
(vil.  and  1.2.8  through  1.2.12,  (iii)  failed 
to  Include  bumping  notice  procedures 
coreistent  with  those  in  its  OFO 
provisions,  and  (iv)  did  not  address  the 
issue  of  waiver  of  daily  "non-critical" 
pehalties. 

Eastern  Shore  states  it  was  directed  in 
th^ovember  6  Order  to  file  revised 
tariff  sheets  to  rectify  the  exceptions 
listed  above.  The  revised  tariff  sheets 
referenced  above  are  being  filed  to 
cokiiply  with  items  (i),  (ii)  and  (iii) 
abWve.  With  respect  to  item  (i)  above,  no 
action  is  necessary  as  the  Commission 
re  ected  such  proposed  tariff  sheets  as 
m  3Dt.  With  respect  to  item  (ii)  Eastern 
Sli^re  has  added  appropriate  language 
to  $heet  No.  160 A  to  incorporate  by 
reference  GISB  Standards  1.3.2  (v),  1.3.2 
(vi)  and  1.2.8  through  1.2.12.  With 
reject  to  item  (iii)  Eastern  Shore  has 
revised  Sheet  Nos.  155A  and  155B, 
respectively,  to  include  bumping  notice 
procedures  consistent  with  those  in  its 
OFJO  provisions.  In  regard  to  item  (iv) 
above,  waiver  of  "non-critical" 
pitalties.  Eastern  Shore  respectfully 
requests  an  additional  fifteen  days 

fin  which  to  complete  a  review  of  its 
[  and  respond  to  this  item, 
stem  Shore  states  that  copies  of  its 
filing  has  been  mailed  to  all  firm 

Btomers,  interruptible  customers,  and 
awcted  state  commissions. 

ly  person  desiring  to  protest  this 
ng  should  file  a  protest  with  the 
leral  Energy  Regulatory  Commission, 
;  First  Street,  N.E.,  Washington,  D.C. 
26,  in  accordance  with  Section 

211  of  the  Commission's  Rules  and 

RiB|gulations.  All  such  protests  must  be 
fik^  as  provided  in  Section  154.210  of 
tjte  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
b  aj  taken,  but  will  not  serve  to  make 
piptestants  parties  to  the  proceedings. 
C6pies  of  this  filing  are  on  file  with  the 
C  c  immission  and  are  available  for  public 


inspection  in  the  Public  Reference 

Room. 

David  P.  Boergen, 

Secretory. 

IFR  Doc.  98-33234  Filed  12-15-98;  8:45  am] 

BILUNG  CODE  ITIT-OI-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-287-«28] 

El  Paso  Natural  Gas  Company;  Notice 
of  Proposed  Changes  In  FERC  Gas 
Tariff 

December  10, 1998. 

Take  notice  that  on  December  1, 1998, 
El  Paso  Natural  Gas  Company  (El  Paso) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1-A,  the  following  tariff  sheet  to  become 
effective  December  1, 1998: 

Twenty-First  Revised  Sheet  No.  30 

El  Paso  states  that  the  above  tariff 
sheet  is  being  filed  to  implement  three 
negotiated  rate  contracts  pursuant  to  the 
Commission's  Statement  of  Policy  on 
Alternatives  to  Traditional  Cost-of- 
Service  Ratemaking  for  Natural  Gas 
Pipelines  and  Regulation  of  Negotiated 
Transportation  Services  of  Natural  Gas 
Pipelines  issued  January  31, 1996  at 
Docket  Nos.  RM95-6-000  and  RM96-7- 
000. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergen, 
Secretary. 
(FR  Doc.  98-33237  Filed  12-15-98;  8:45  am) 

BHXINQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER85^77-010,  Emfr-112»- 
001,  ER05-1 129-002,  ER0&-1 138-000, 
ER98-4445-000.  EL96-71-000,  OA»S-33- 
000,  OA97-601-000.  ER98-3366-0001.  and 
EL95-24-000] 

^^ 
Southwestern  Public  Service  Company 
and  Golden  Spread  Electric 
Cooperative,  Inc;  Notice  of  Filing 

December  11. 1998. 

Take  notice  that  on  November  25, 
1998,  Southwestern  Public  Service 
Company  (Southwestern)  and  Golden 
Spread  Electric  Cooperative,  Inc. 
(Golden  Spread)  filed  a  Joint  Offer  of 
Settlement  in  several  active  Commission 
dockets.  The  Joint  Offer  of  Settlement 
also  contains  several  service  agreements 
which  provide  for  the  new  service 
between  the  parties.  These  include:  (1) 
The  Power  Sales  Agreement  between 
Southwestern  and  Golden  Spread,  dated 
as  of  November  16, 1998,  pursuant  to 
which  Southwestern  will  provide 
partial  requirements  and  emergency 
services  to  golden  Spread;  (2)  the 
Mustang  Station  Unit  Power  Sale 
Agreement  between  Golden  Spread  and 
Southwestern,  dated  as  of  November  16, 
1998,  pursuant  to  which  Golden  Spread 
will  sell  capacity  and  energy  from  the 
Mustang  Station  to  Southwestern;  (3) 
the  Golden  Spread  Emergency  Energy 
Sales  Agreement  between  Golden 
Spread  and  SPS;  (4)  Amendment  No.  1 
to  the  January  9, 1998  Partial 
Requirements  Transition  Agreement 
among  Southwestern,  Golden  Spread, 
GS  Electric  Generating  Cooperative,  Inc. 
(GSE),  and  Denver  City  Energy 
Associates,  L.P.  (Denver  City),  dated  as 
of  November  16. 1998,  which  sets  out 
the  framework  for  Golden  Spread's 
conversion  from  full  to  partial 
requirements  service;  and  (5) 
Amendment  No.  1  to  the  January  9, 
1998  Commitment  and  Dispatch  Service 
Agreement  between  Golden  Spread  and 
Southwestern,  dated  as  of  November  16, 
1998. 

Approval  of  these  agreements  is 
expressly  contingent  upon  approval  of 
the  entire  Joint  Offer  of  Settlement. 
Further,  the  Parties  request  that  these 
agreements  be  accepted  as  a  supplement 
to  the  various  rate  schedules  already  on 
file  with  the  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE..  Washington.  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
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and  Procedures  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  December 
22. 1998.  Protests  will  be  considered  by 
the  Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
David  P.  Boergers. 
Secretary. 

[FR  Doc.  98-33258  Filed  12-15-98;  8:45  am] 
BHJJNG  CODE  arir-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No*.  ER8&-477-010,  ER95-1129- 
001,  ER05-112»-002,  ER95-113S-000, 
ER9e-M45-000,  EL96-71-000,  OA9e-33- 
000.  OA97-691-000,  ER9S-a356-001,  and 
EL95-24-000] 

Souttiwestem  Public  Service  Company 
and  Golden  Spread  Electric 
Cooperative.  Inc.;  Notice  of  Filing 

December  11, 1998. 

Take  notice  that  on  November  25, 
1998.  Southwestern  Public  Service 
Company  (Southwestern)  and  Golden 
Spread  Electric  Cooperative,  Inc. 
(Golden  Spread)  filed  a  Joint  Offer  of 
Settlement  in  several  active  Commission 
dockets.  The  Joint  Offer  of  Settlement 
also  contains  several  service  agreements 
which  provide  for  the  new  service 
between  the  parties.  These  include:  (1) 
The  Partial  Requirements  Transition 
Agreement  among  Southwestern, 
Golden  Spread,  GS  Electric  Generating 
Cooperative,  Inc.  (GSE),  and  Denver  City 
Energy  Associates,  L.P.  (Denver  City), 
dated  as  of  January  9,  1998;  (2)  the 
Commitment  and  Dispatch  Service 
Agreement  between  Golden  Spread  and 
Southwestern,  dated  as  of  January  9, 
1998,  providing  for  Southwestern's 
dispatch  of  Golden  Spread  resources 
and  energy  transfers  between  Golden 
Spread  and  Southwestern;  (3)  the 
Replacement  Energy  Agreement 
between  Golden  Spread  and 
Southwestern,  dated  as  of  January  9, 
1998.  pursuant  to  which  each  party  will 
provide  the  other  with  replacement 
energy  service;  (4)  the  Interconnection 
Agreement  among  Denver  City,  Golden 
Spread.  GS  Electric  Generating 
Cooperative.  Inc..  and  Southwestern. 
dated  February  5, 1997,  setting  out  the 
terms  pursuant  to  which  Southwestern 
will  establish  an  interconnection  for  the 
Mustang  Station;  and  (5)  the  Mustang 


Station  Test  Energy  Sale  Agreement, 
dated  as  of  November  16",  1997, 
pursuant  to  which  Golden  Spread  will 
sell  test  energy  from  the  Mustang 
Station  to  Southwestern. 

These  agreements  are  not  contingent 
upon  Commission  approval  of  the  Joint 
Offer  of  Settlement.  Further,  the  Parties 
request  that  these  agreements  be 
accepted  as  a  supplement  to  the  various 
rate  schedules  already  on  file  with  the 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E..  Washington  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
December  22. 1998.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
to  must  file  a  motion  to  intervene. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergers, 
Secretary. 
(FR  Doc.  98-33259  Filed  12-15-98;  8:45  am) 

BILUNG  COOE  CTIT-AI-M 


Williams  and  that  O-State  has  agreed  to 
the  reclaim  of  facilities. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rule  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
David  P.  Boergers. 
Secretary. 

(FR  Doc.  98-33236  Filed  12-15-98;  8:45  am] 
BILUNQ  COOE  crir-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-1 03-000] 

Williams  Gas  Pipelines  Central.  Inc.; 
Notice  of  Request  Under  Blanket 
Authorization 

December  10, 1998. 

Take  notice  that  on  December  3. 1998. 
Williams  Gas  Pipelines  Central.  Inc. 
(Williams).  P.O.  Box  3288.  Tulsa. 
Oklahoma  74101. 157.205  and  157.216. 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205 
and  157.216)  for  authorization  to 
abandon  the  receipt  of  transportation  of 
gas  fi-om  O-State  Energy  Company.  Inc. 
(O-State)  and  to  reclaim  facilities 
located  in  Alfalfa  County,  Oklahoma, 
under  the  blanket  certificate  issued  in 
Docket  No.  CP82-479-O00  pursuant  to 
Section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection.  . 

Williams  states  that  O-State  has 
disconnected  its  gas  supply  from 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER98-3594-000,  et  al.] 

California  Independent  System 
Operator  Corporation,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

December  9, 1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER98-3 5 94-0001 

Take  notice  that  on  December  4. 1998. 
the  California  Independent  System 
Operator  Corporation  (ISO),  tendered  for 
filing  a  proposed  amendment  to  the  ISO 
Tariff.  The  proposed  changes  would 
revise  Amendment  No.  9.  to  the  ISO 
Tariff,  relating  to  Firm  Transmission 
Rights,  which  the  ISO  tendered  for  filing 
on  June  30. 1998  in  the  above-captioned 
docket. 

The  ISO  states  that  this  filing  has  been 
served  upon  all  parties  on  the  official 
service  list  compiled  by  the  Secretary  in 
the  above-captioned  docket,  including 
the  Public  Utilities  Commission  of 
California,  and  upon  the  California 
Energy  Commission,  the  California 
Electricity  Oversight  Board,  and  all 
parties  with  effective  Scheduling 
Coordinator  Service  Agreements  under 
the  ISO  Tariff. 

Comment  date:  December  28, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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2.  Western  Resources,  Inc.  and  Kansas 
QM  Power  ft  Light  Co. 

(oAet  No.  EC97-S6-000] 

Tlake  notice  that  on  December  2, 1998, 
W^item  Resources,  Inc.  CWestem 
Re^urces)  and  Kansas  Qty  Power  & 
Li^t  Co.  (KCPL)  (collectively. 
Applicants),  filed  a  response  to  the 
letter  issued  in  this  proceeding  mi 
August  24, 1998  from  the  Director  of  the 
Diiasion  of  Opinions  and  Corporate 
AppUcations  (Director)  concerning  the 
prM>osed  merger  of  Western  Resources 
andKCPL. 
Copies  of  the  amended  application 
'  hanle  been  served  on  all  persons 
included  in  the  Commission's  official 
setvice  list. 

^Comment  date:  February  2, 1998,  in 
acmrdance  with  Standard  Paragraph  E 
at  pe  end  of  this  notice. 

3.  Ktambridge  Electric  Light  Company, 

et\41. 

[Dbbket  Nos.  EC9&-50-000  and  ER9S-4088- 
OOfl,  et  al.] 

Take  notice  that  on  November  25, 
1998,  Commonwealth  Electric  Company 
(Commonwealth)  tendered  for  filing 
wi<h  the  Federal  Energy  Regulatory 
Q^inmission  (Commission),  a  copy  of 
the  executed  First  Amendment  to  the 
Distribution  Service  Agreement 
conforming  the  monthly  charge  to  the 
charge  set  forth  in  the  cost  study, 
pursuant  to  the  Commission's 
November  12, 1998  order  issued  in  the 
above-referenced  proceeding  (85  FERC 1 
6ii217). 

'omment  date:  December  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
e  end  of  this  notice. 

abridge  Electric  Light  Co. 

cket  Nos.  ER94-1409-002  and  EL94-88- 

t'ake  notice  that  on  December  4, 1998, 
bridge  Electric  Light  Company 
bridge)  filed  Revisions  to 
smission  Service  Agreement 
B|B|tween  Cambridge  Electric  Light 
Company  and  the  Town  of  Belmont, 
Massachusetts,  and  Motion  to  Modify 
d  Procedures.  Cambridge  states 
t  this  filing  is  made  pursuant  to 
ering  Paragraphs  (C)  and  (D)  of  the 
inunission's  November  4, 1998  Order 
Cambridge  Electric  Light  Co.,  82 
FHRC 1  61,190  (1998). 

Comment  date:  December  28, 1998,  in 
ac  cordance  with  Standard  Paragraph  E 
ai  the  end  of  this  notice. 

Lakeside  Energy  Services,  LLC 

[^  xket  No.  ER99-505-000) 

Take  notice  that  on  December  3, 1998. 
I  i  keside  Energy  Services.-ISLC 
(jfiftside)  filed  a  supplement  to  its 


application  for  market-based  rates  as 
power  marketer.  The  supplemental 
information  pertains  to  clarification  of 
ownership  of  Lakeside  as  follows: 

Lakeside  currently  has  no  affiliates 
and  is  owned  by  the  following 
individuals: 


Name 

Per- 
cent 
owner- 
ship 

0)  Tammy  R.  Mabry _.... 

(H)  Gregory  V.  Mabiy 

50.0 
50.0 

Total  OwnershiD  

100.0 

(i)  Tammy  R.  Mabry  is  currently 
unemployed.  She  is  a  former  public 
school  teacher  with  the  Cypress- 
Fairbanks  bidependent  School  District 
of  Houston,  Texas. 

(ii)  Gregory  V.  Mabry  is  currently 
employed  as  a  Tax  Manager  for 
International  Paper  Company  in  its 
Houston,  Texas  office.  International 
Paper  Company  is  primarily  engaged  in 
worldwide  production  of  printing  and 
writing  papers,  papeiboard  and 
packaging,  building  materials  and 
specialty  businesses,  and  manages  an 
extensive  distribution  system  and 
forestry  operation. 

Comment  date:  December  28, 1998,  in 
accordance  vrith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Dighton  Power  Associates  Limited 
Partnership 

(Docket  No.  ERg9-616-000l 

Take  notice  that  on  December  4, 1998, 
Dighton  Power  Associates  Limited 
Partnership  (Dighton)," tendered  for 
filing  a  supplement  to  its  application  for 
market-based  rates  as  a  power  marketer, 
certain  blanket  approvals,  and  the 
waiver  of  certain  Commission 
regulations.  The  supplemental 
information  pertains  to  details  on  the 
ownership  of  EMghton. 

Copies  of  this  appUcation  are  on  file 
with  the  Commission  and  are  available 
for  DubUc  inspection. 

Comment  date:  December  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Consumers  Energy  Company 

(Docket  No.  ER99-81 1-000] 

Take  notice  that  on  December  4, 1998, 
Consumers  Energy  Company 
(Consiuners),  tendered  for  filing 
executed  Service  Agreements  for 
Network  Integration  Transmission 
Service  piusuant  to  Consumers'  Open 
Access  "Transmission  Service  Tariff  and 
Network  Operating  Agreements  with:  (1) 
Chrysler  Corporation— Chelsea  Proving 
Grounds,  (2)  Borgess  Medical  Center, 


and  (3)  Essroc  Cement  Corporation 
(Customers). 

The  agreements  with  the  first  two 
listed  Customers  have  effective  dates  of 
November  23, 1998.  The  agreements 
with  the  third  listed  Customer  have 
effective  dates  of  November  30, 1998. 

Copies  of  the  filed  agreements  were 
served  upon  the  Michigan  Public 
Service  Commission  and  the  Customers. 

Comment  date:  December  28, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Minnesota  Power,  Inc.;  Superior 
Water,  Light  ft  Power 

[Docket  No.  ER99-812-000] 

Take  notice  that  on  December  4, 1998, 
Minnesota  Power,  Inc,  (Minnesota 
Power)  and  Superior  Water,  Light  and 
Power  (SWL&P),  tendered  for  filing 
signed  Non-Firm  and  Short-term  Firm 
Point-to-Point  Transmission  Service 
Agreements  with  TransAlta  Energy 
Marketing  (U.S.)  Inc.,  under  its  Non- 
Firm  Point-to-Point  Transmission 
Service  to  satisfy  its  filing  requirements 
under  this  tariff. 

Minnesota  Power  and  SWL&P  hereby 
reqiiest  an  effective  date  thirty  days 
prior  to  the  official  filing  date. 

Comment  date:  December  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  FirstEnergy  System 

(Docket  No.  ER99-ei4-000l 

Take  notice  that  on  December  4, 1998. 
FirstEnergy  System  filed  a  Service 
Agreement  to  provide  Firm  Point-to- 
Point  Transmission  Service  for  West 
Penn  Power,  the  Transmission 
Customer.  Services  are  being  provided 
under  the  FirstEnergy  System  Open 
Access  Transmission  Tariff  submitted 
for  filing  by  the  Federal  Energy 
Regulatory  Commission  in  Docket  No. 
ER97-412-000. 

The  proposed  effective  date  under  the 
Service  Agreement  is  November  20, 
1998,  for  the  above  mentioned  Service 
Agreement  in  this  filing. 

Comment  date:  December  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Minnesota  Power,  Inc. 

[Docket  No.  ER99-^1S-000| 

Take  notice  that  on  December  4, 1998, 
Minnesota  Power,  Inc.,  (Minnesota 
'  Power)  and  Superior  Water,  Light  and 
Power  (SWLftP),  tendered  for  filing 
signed  Non-Firm  and  Short-term  Firm 
Point-to-Point  Transmission  Service 
Agreements  with  Ameren  Services 
Company,  under  its  Non-Firm  Point-to- 
Point  Transmission  Service  to  satisfy  its 
filing  requirements  imder  this  tariff. 
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Comment  date:  December  28. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Maine  Electric  Power  Company 

(Docket  No.  ER99-816-000] 

Take  notice  that  on  December  4. 1998, 
Maine  Electric  Power  Company 
(MEPCO),  tendered  for  filing  a  service 
agreement  for  Non-Firm  Point-to-Point 
Transmission  Service  entered  into  with 
Energy  Atlantic,  LLC.  Service  will  be 
provided  pursuant  to  MEPCO's  Open 
Access  Transmission  Tariff,  designated 
rate  schedule  MEPCO— FERC  Electric 
Tariff,  Original  Volume  No.  1,  as 
supplemented. 

MEPCO  respectfully  requests  that  the 
Commission  accept  this  Service 
Agreement  for  filing  and  requests 
waiver  of  the  Commission's  notice 
requirements  to  permit  service  imder 
the  agreement  to  become  effective  as  of 
December  4, 1998.  MEPCO  also  requests 
waiver  of  Commission  notice 
requirements. 

Comment  date:  December  28. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  PacifiCorp 

(Docket  No.  ER99-81 7-000] 

Take  notice  that  on  December  4, 1998, 
PacifiCorp  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  of  the 
Commission's  Rules  and  Regulations. 
Mutual  Netting/Closeout  Agreements 
between  PacifiCorp  and  Black  Hills 
Corporation,  City  of  Azusa,  City  of 
Burbank.  Mimicipal  Energy  Agency  of 
Nebraska.  Plains  Electric  Generation 
and  Transmission  Cooperative.  Inc.  and 
Platte  River  Power  AuAority. 

Copies  of  this  filing  were  served  on 
the  Washington  Utilities  and 
Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 

Comment  date:  December  28. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  PacifiCorp 


(Docket  No.  ER99-618-000] 

Take  notice  that  on  December  4, 1998, 
PacifiCorp  tendered  for  fifing  in 
accordance  with  18  CFR  Part  35  of  the 
Commission's  Rules  and  Regulations, 
Network  Service  Agreements  with 
Flathead  Electric  Coop.,  Inc.  under 
PacifiCorp's  FERC  Elertric  Tariff,  First 
Revised  Volume  No.  11. 

Copies  of  this  filing  were  served  on 
the  Public  Utility  Commission  of 
Oregon  and  the  Washington  Utilities 
and  Transportation  Commission. 

Comment  date:  December  28,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


14.  PacifiCorp 

(Docket  No.  ER99-819-000| 

Take  notice  that  on  E)ecember  4, 1998, 
PacifiCorp,  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  of  the 
Commission's  Rules  and  Regulations, 
the  Second  Restated  Power  Sales 
Agreement  with  Electrical  ENstrict  No.  2 
of  Pinal  County,  Arizona  under 
PacifiCorp's  FERC  Electiic  Tariff,  First 
Revised  Volume  No.  12. 

Copies  of  this  filing  were  served  on 
the  Public  Utility  Commission  of 
Oregon  and  the  Washington  UtiUties 
and  Transportation  Commission. 

Comment  date:  December  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Amoco  Energy  Trading  Coiporation 

(Docket  No.  ER99-620-000] 

Take  notice  that  on  December  4, 1998. 
Amoco  Energy  Trading  Corporation 
(AETC)  submitted  for  fifing  a  notice  of 
cancellation  pursuant  to  18  CFR  35.15 
to  reflect  the  cancellation  of  its  Rate 
Schedule  FERC  No.  1,  with  a  proposed 
effective  date  of  December  4. 1998. 

Comment  date:  December  23. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  PacifiCmp 

(Docket  No.  ER99-821-000] 

Take  notice  that  on  December  4, 1998, 
PacifiCorp  tendered  for  filing  in 
accordance  with  18  CFR  35  of  the 
Commission's  Rules  and  Regulations,  an 
imibrella  Service  Agreements  with 
Black  Hills  Corporation,  City  of  Burbank 
and  Plains  Electric  Generation  and 
Transmission  Cooperative,  Inc..  under 
PacifiCorp's  FERC  Electiic  Tariff.  First 
Revised  Voliune  No.  12. 

Copies  of  this  filing  were  supplied  to 
the  Pubfic  Utifity  Commission  of 
Oregon  and  the  Washington  UtiUties 
and  Transportation  Commission. 

Comment  date:  December  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


17.  SUte  Line  Eno^,  L.L.C. 

(Docket  No.  ER99-822-000) 

Take  notice  that  on  December  4, 1998. 
State  Line  Enei^,  L.LC.  (State  Line), 
tendered  for  filing  a  short-term  umbrella 
agreement  with  Southern  Company 
Enei^gy  Marketing,  L.P.,  for  sales  under 
State  Line's  Market  Rate  Tariff,  FERC 
Electric  Tariff  Original  Volume  No.  1. 
Service  under  this  agreement 
commenced  on  July  15, 1998. 

State  Line  requests  waiver  of  the 
Commission's  60-day  prior  notice 
requirements  to  allow  service  to  become 
effective  as  of  July  15, 1998,  which  is 


the  date  that  service  commenced  under 
the  Service  Agreement. 

Comment  date:  December  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  River  City  Energy,  Inc. 

(Docket  No.  ER9»-«23-000] 

Take  notice  that  on  December  4, 1998, 
River  Qty  Energy.  Inc.  (RCE)  petitioned 
the  Commission  for  acceptance  of  RCE 
Rate  Schedule  FERC  No.  1;  the  granting 
of  certain  blanket  approvals,  including 
the  authority  to  sell  electricity  at 
market-based  rates;  and  the  waiver  of 
certain  Commission  regulations. 

RCE  intends  to  engage  in  wholesale 
electric  power  and  energy  purchases 
and  sales  as  a  marketer.  RCE  is  not  in 
the  business  of  generating  or 
transmitting  electric  power.  RCE  has  no 
affiliates. 

Comment  date:  December  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  The  Washington  Water  Power 
Company 

(Docket  No.  ER99-824-0001 

Take  notice  that  on  December  4, 1998, 
The  Washington  Water  Power  Company 
(WWP),  tendered  for  filing,  pursuant  to 
Section  35.12  of  the  Commission's 
Regulations,  18  CFR  35.12,  an  executed 
long-term  service  agreement  under 
WWP's  FERC  Electiic  Tariff.  First 
Revised  Volume  No.  9,  with  Enron 
Power  Marketing,  Inc. 

WWP  requests  that  the  Commission 
waive  its  prior  notice  requirement, 
pursuant  to  section  35.11  of  the 
Commission's  regulations,  18  CFR 
35.11,  and  accept  the  service  agreement 
for  filing  effective  December  4, 1998. 

Comment  date:  December  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  New  York  State  Electric  ft  Gas 
Corporation 

(Docket  No.  ER99-825-000| 

Take  notice  that  on  December  4, 1998, 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG),  tendered  for 
filing  a  Service  Agreements  between 
NYSEG  and  PP&L,  fac.  Coral  Power, 
L.LC.,  West  Penn  Power  d/b/a/ 
Allegheny  Energy,  and  TransAlta 
Energy  Marketing  (U.S.)  Inc., 
(Customer).  These  Service  Agreements 
specify  that  the  Customer  has  agreed  to 
the  rates,  terms  and  conditions  of  the 
NYSEG  open  access  transmission  tariff 
filed  July  9, 1997  and  effective  on 
November  27, 1997,  in  Docket  No. 
ER97-2353-0(M). 

NYSEG  reqltests  waiver  of  the 
Commission's  sixty-day  notice 
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m  I  drements  and  an  effective  date  of 
De :  Bmber  5. 1998.  for  the  Service 
A^  sements. 

1«  YSEG  has  served  copies  of  the  filing 
on  The  New  York  State  Public  Service     > 
Commission  and  on  the  Customer. 

Oomment  date:  December  28, 1998.  in 
ac^rdance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2l[  jCalifomia  Independent  System 
Opirator  Corporation 

[Docket  No.  ER99-826-0001 

Itake  notice  that  on  December  4, 1998, 
thf  ICahfomia  Independent  System 
O^rator  Corporation  (ISO),  tendered  for 
fiUng  a  proposed  amendment  to  the  ISO 
Taiifl.  The  proposed  amendment  would 
modify  Section  28  of  the  ISO  Tariff  to 
extend  the  ISO's  authority  to  disquaUfy 
Eq^rgy  bids  that  exceed  a  specified 
ley^l. 

Ifhe  ISO  states  that  this  filing  has  been 
se^ed  upon  the  Public  Utilities 
C0iunission  of  California,  the  CaUfomia 
Eiif  rgy  Commission,  the  California 
Electricity  Oversight  Board,  and  all 
parties  with  effiactive  Scheduling 
Coordinator  Service  Agreements  under 
the  ISO  Tariff. 

Comment  date:  December  28, 1998,  in 

irdance  with  Standard  Paragraph  E 

le  end  of  this  notice. 

2^^  The  Detroit  Edison  Company 

cket  No.  ER99-828-000) 
jTake  notice  that  on  December  4, 1998, 
The  Detroit  Edison  Company  (Detroit 
Edison),  tendered  for  filing  Service 
Agreements  for  wholesale  power  sales 
trsnsactions  (the  Service  Agreements) 
under  Detroit  Edison's  Wholesale  Power 
Sales  Tariff  (WPS-1),  FERC  Electric 
Tariff  No.  4  (the  WPS-1  Tariff),  and 
Wholesale  Power  Sales  Tariff  (WPS-2), 
RpfeC  Electric  Tariff  No.  3  (the  WPS-2 
Ta^fi)  between  Detroit  Edison  and 
K^rchant  Energy  Group  of  the 
Atiiericas.  Inc.,  and  NIPSCO  Energy 
Saryices,  Inc. 

petroit  Edison  requests  that  both 
s(  Mce  agreements  with  Merchant 
Eiergy  Group  of  the  Americas,  Inc.,  be 
accepted  effective  as  of  November  2, 

)8. 

'Jomment  date:  December  28, 1998,  in 
jrdance  with  Standard  Paragraph  E 
le  end  of  this  notice. 

Central  Power  and  Light  Company, 
Texas  Utilities  Company,  Public 
Company  aS  Okl^oma, 
ithwestem  Electric  Power  Company 

ket  No.  ER99-829-000] 

ake  notice  that  on  December  4, 1998, 
Ciebtral  Power  and  Light  Company, 
P  u  blic  Service  Company  of  Oklahoma, 
S  3  uthwestem  Electric  Power  Company 


and  West  Texas  Utilities  Company 
(collectively,  the  CSW  Operating 
Companies),  tendered  for  filing  a  service 
agreement  establishing  Arkansas 
Electric  Cooperative  Corp.  (AEC),  as  a 
customer  under  the  CSW  Operating 
Companies'  maricet-based  rate  power 
sales  tariff. 

The  CSW  Operating  Companies 
request  an  effective  date  of  July  7, 1998, 
for  the  agreement  with  AEC  and, 
accordingly,  seek  waiver  of  the 
Commission's  notice  requirements. 

The  CSW  Operating  Companies  state 
that  a  copy  of  the  filing  was  served  on 
AEC 

Comment  date:  December  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Merrill  Lynch  Capital  Services,  Inc. 

(Docket  No.  ER99-830-000I 

Take  notice  that  on  December  4, 1998, 
Merrill  Lynch  Capital  Services,  Inc. 
(MLCS),  tendered  for  filing  pursuant  to 
Rule  205, 18  CFR  385.205,  a  petition  for 
waivers  and  blanket  approvals  imder 
various  regulations  of  the  Commission 
and  for  an  order  accepting  its  FERC 
Electric  Rate  Schediile  No.  1,  to  be 
effective  as  of  the  day  following  the  date 
of  this  filing. 

MLCS  states  that  it  intends  to  engage 
in  electric  power  and  energy 
transactions  as  a  marketer  and  a  broker. 
In  transactions  where  MLCS  sells 
electric  energy,  it  proposes  to  make  such 
sales  on  rates,  terms,  and  conditions  to 
be  mutually  agreed  to  with  the 
purchasing  party.  MLCS  states  that 
neither  it  nor  any  of  its  affiliates  is  in 
the  business  of  generating,  transmitting 
or  distributing  electric  power  in  the 
United  States. 

Rate  Schedule  No.  1,  provides  for  the 
sale  of  energy  and  capacity  at  agreed 
prices.  Rate  Schedule  No.  1,  also 
provides  that  no  sales  may  be  made  to 
affiliates. 

Comment  date:  December  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  The  Montana  Power  Company 

[Docket  No.  TX97-1-000) 

Take  notice  that  on  November  25, 
1998,  The  Montana  Power  Company 
(KffC)  tendered  for  filing  a  Notice  of 
Withdrawal  of  its  application  pursuant 
to  Section  211  of  the  Federal  Power  Act, 
filed  on  October  10, 1996. 

Comment  date:  December  18, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 


motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergen, 
Secretary. 

[FR  Doc.  98-33231  Filed  12-15-98;  8:45  am) 
MUMO  CODE  srir-oi-p 


DEPARTMENT  OF  ENERGY 

F«d«nri  Energy  Regulabory 
Commission 

[Doctot  No.  ER95-192-014,  et  al.] 

National  Power  Management 
Company,  at  al.;  Electric  Rata  and 
Corporato  Regulation  Filings 

December  7. 1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  National  Powrer  Management 
Company 

[Docket  No.  ER95-192-014| 

Take  notice  that  on  December  4, 1998, 
the  above-mentioned  power  marketer 
filed  quarterly  reports  with  the 
Commission  in  the  above-mentioned 
proceeding  for  information  only.  This 
filing  is  available  for  public  inspection 
and  copying  in  the  Public  Reference 
Room  or  on  the  internet  under  Records 
Information  Management  System 
(RIMS)  for  viewing  and  downloading. 

2.  Boston  Edison  Company 

(Docket  No.  ER99-35-000] 

Take  notice  that  on  November  30. 
1998,  Boston  Edison  Company  (Boston 
Edison),  tendered  for  filing  two 
amendments  to  its  Rate  Schedule  FERC 
No.  167,  with  the  Wellesley  Municipal 
Light  Department. 

Boston  Edison  requests  that  these 
amendments  be  allowed  to  take  effect 
on  August  1.1998.  Boston  Edison  and 
Wellesley  join  in  that  requested  date, 
which  is  an  element  of  their  settlement 
which  provides  for  a  reduced  rate  to 
take  effect  on  that  date. 
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Comment  date:  December  18, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  The  Washington  Water  Power 
Company 

(Docket  No.  ER99-55-OOOI 

Take  notice  that  on  December  2, 1998, 
The  Washington  Water  Power  Company 
(WWP),  tendered  for  filing,  pursuant  to 
Section  35.12  of  the  Commission's 
Regulations,  18  CFR  35.12,  an 
amendment  to  WWP's  October  6, 1998, 
filing  in  Do^et  No.  ER99-55-000. 
WWP  amends  its  October  6, 1998,  filing 
to  include  (1)  an  Ancillary  Services 
Market  Power  Study,  and  (2)  two 
additional  service  schedules.  Schedules 
I  and  J,  to  WWP's  FERC  Electric  Tariff, 
Second  Revised  Volume  No.  9. 
Schedules  I  and  J  set  forth  the 
1^^  parameters  for  selling  Spinning  Reserve 

Service  and  Supplemental  Reserve 
Service.  WWP  proposes  to  offer  these 
services  through  its  merchant  function 
at  market-based  rates. 

Comment  date:  December  22, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Moulton  Niguel 

(Docket  No.  ER99-572-0001 

Take  notice  that  on  November  5, 
1998,  Moulton  Niguel  tendered  for  filing 
a  Notice  of  Cancellation  in  the  above- 
referenced  docket. 

Comment  date:  December  16, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  The  United  Illuminating  Company 

(Docket  No.  ER99-755-000J 

Take  notice  that  on  November  30, 
1998,  The  United  Illuminating  Company 
(UI)  tendered  for  filing  for  informational 
purposes  all  individual  Purchase 
Agreements  and  Supplements  to 
Purchase  Agreements  executed  under 
UTs  Wholesale  Electric  Sales  Tariff, 
FERC  Electric  Tariff,  Original  Volume 
No  2,  as  amended,  during  the  six-month 
period  May  1, 1998,  through  October  31, 
1998. 

Comment  date;  December  21, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Duquesne  Light  Company 

(Docket  No.  ER99-786-0001 

Take  notice  that  on  December  2.  1998, 
Duquesne  Light  Company  (Duquesne), 
tendered  for  filing  under  Duquesne's 
market-based  rate  tariff,  an  executed 
Service  Agreement  with  American 
Electric  Power  Service  Corporation 
(Customer). 

Duquesne  has  requested  the 
Commission  waive  its  notice 


requirements  to  allow  the  Service 
Agreement  to  become  effective  as  of 
August  24, 1998. 

Copies  of  this  filing  were  served  upon 
the  Customer. 

Comment  date.- December  22, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  PP&L,  Inc 

(Docket  No.  ER99-787-000J 

Take  notice  that  on  December  2, 1998, 
PP&L.  hic.  (PP&L),  tendered  for  filing  a 
Service  Agreement  dated  November  24, 
1998,  with  Avista  Energy,  Inc.  (Avista), 
under  PP&L's  Market-Based  Rate  and 
Resale  of  Transmission  Rights  Tariff, 
FERC  Electric  Tariff,  Original  Volume 
No.  5.  The  Service  Agreement  adds 
Avista  as  an  eligible  customer  under  the 
Tariff. 

PP&L  requests  an  effective  date  of 
December  2, 1998,  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  Avista  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  December  22, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Orange  and  Rockland  Utilities,  Inc. 

Docket  No.  ER99-788-000I 

Take  notice  that  on  December  2, 1998, 
Orange  and  Rockland  Utilities,  Inc. 
(Orange  and  Rockland),  tendered  for 
filing  a  Service  Agreement  between 
Orange  and  Rockland  and  Transalta 
Energy  Marketing  (U.S.)  Inc., 
(Customer).  This  Service  Agreement 
specifies  that  the  Customer  has  agreed 
to  the  rates,  terms  and  conditions  of 
Orange  and  Rockland  Open  Access 
Transmission  Tariff  filed  on  July  9, 1996 
in  Docket  No.  OA96-210-000. 

Orange  and  Rockland  requests  waiver 
of  the  Commission's  sixty-day  notice 
requirements  and  an  effective  date  of 
November  9, 1998,  for  the  Service 
Agreement. 

Orange  and  Rockland  has  served 
copies  of  the  filing  on  The  New  York 
State  Public  Service  Commission  and  on 
the  Customer. 

Comment  date:  December  22, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Northern  States  Power  Company 
(Minnesota),  Northern  States  Power 
Company  (Wisconsin) 

[Docket  No.  ER99-789-0001 

Take  notice  that  on  December  2, 1998, 
Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  (jointly  NSP), 


tendered  for  filing  a  Non-Firm  Point-to- 
Point  Transmission  Service  Agreement 
and  a  Short-Term  Firm  Transmission 
Service  Agreement  between  NSP  and 
Duke  Energy  Trading  &  Marketing, 
L.L.C. 

NSP  requests  that  the  Commission 
accept  both  the  agreements  effective 
November  4, 1998,  and  requests  waiver 
of  the  Commission's  notice 
requirements  in  order  for  the 
agreements  to  be  accepted  for  filing  on 
the  date  requested. 

Comment  date:  December  22, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Commonwealth  Edison  Company 

(Docket  No.  ER99-790-0001 

Take  notice  that  on  December  2, 1998, 
Commonwealth  Edison  Company 
(Edison),  tendered  for  filing  a  notice  of 
cancellation  of  an  Electric  Coordination 
Agreement,  dated  December  31, 1988,  as 
amended,  between  Edison  and  the 
Village  of  Winnetka,  Illinois  (Winnetka). 
Edison  no  longer  provides  any  services 
to  Winnetka  under  the  ECA. 

Edison  seeks  an  effective  date  of  June 
1, 1998,  and,  accordingly,  seeks  waiver 
of  the  Commission's  notice 
requirements. 

Copies  of  the  filing  have  been  served 
on  Winnetka  and  the  Illinois  Commerce 
Commission. 

Comment  date:  December  22, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  ER99-792-0001 

Take  notice  that  on  December  2, 1998, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  revised  tariff  sheets  amending  Con 
Edison's  Electric  Rate  Schedule  No.  3, 
for  the  Wholesale  Sale  of  Electricity  to 
Implement  Retail  Access  in  New  York 
City  and  Westchester  County.  The  filing 
would  modify  the  pricing  provisions  of 
the  rate  schedule  to  facilitate  customer 
purchases  of  base  quantities  of  energy 
from  third  parties.  The  rates  for  Con 
Edison's  energy  sales  under  the  rate 
schedule  will  not  be  changed  by  the 
filing. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon  The 
New  York  State  Public  Service 
Commission  and  upon  parties  to  Con 
Edison's  service  restructuring 
proceeding  before  the  New  York  State 
Department  of  Public  Service. 

Comment  date:  December  22, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


12. 

^ 

(Do 

V- 
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12.  <  ^aroUna  Power  ft  Light  Company 

(Doldcet  No.  ER99-793-000] 

ttke  notice  that  on  December  2, 1998, 
Carolina  Power  ft  Light  Company 
(CPi^L),  tendered  for  filing  executed 
Service  Agreements  with  Duke  Power 
and  Wisconsin  Electric  Power  Company 
under  the  provisions  of  CP&L's  Market- 
Bai^  Rates  Tariff,  FERC  Electric  Tariff 
No.  4.  These  Service  Agreements 
supersede  the  un-executed  Agreements 
originally  filed  in  Docket  No.  ER98- 
33^^-000  and  approved  effective  May 
18il998. 

Cbpies  of  the  filing  were  served  upon 
th^  North  Carolina  Utilities  Commission 
and  tbe  South  Carolina  Public  Service 
Commission. 

(fhrnment  date:  December  22. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13i  The  Montana  Power  Company 

( 


ket  No.  ER99-794-000] 

take  notice  that  on  December  2, 1998, 

la  Montana  Power  Company 
(N^totana),  tendered  for  filing  with  the 
_  deral  Energy  Regulatory  Commission 
pUlsuant  to  18  CFR  35.13  an  unexecuted 
Natwork  Integration  Transmission 
SaArice  Agreement  and  Network 
Operating  Agreement  with  The  Town  of 
Pbilipsburg  (Philipsburg)  and  a  Firm 
Pofcit-To-Point  Transmission  Service 
Agreement  with  Stone  Container 
Corporation  (Stone  Container)  under 
Miontana's  FERC  Electric  Tariff,  Fourth 
Revised  Voliune  No.  5  (Open  Access 
Transmission  Tariff).  Montana  also 
tendered  for  filing  a  Notice  of 
Cancellation  canceling  the  Firm  Point- 
TO*Point  Transmission  Service 
Agreement  dated  July  1, 1998,  with 
S^ne  Container,  as  said  Service 
Agreement  terminated  under  it  own 
terms  and  conditions  and  has  been 
replaced  with  the  Service  Agreement 
luded  in  the  instant  filing. 
^  copy  of  the  filing  was  served  upon 
lipsburg  and  Stone  Container. 

yomment  date:  December  22, 1998,  in 
ai»  »rdance  with  Standard  Paragraph  E 
a1  he  end  of  this  notice. 

1<  I  KeySpan  Generation  LLC 

tl  K  icket  No.  ER99-809-0001 

Take  notice  that  on  December  3, 1998, 
K  ^Span  Generation  LLC  filed  further 
IiMtice  of  Succession  stating  that  the 
name  of  the  generation  subsidiary 
WlUch  sells  energy  and  capacity  at  the 
rate  pn^osed  in  the  proceeding,  Long 
I$l|Bnd  Lighting  Company,  Docket  Nos. 
ER98-1 1-000  and  EL98-22-000,  has 
since  been  changed  from  MarketSpan 
Generation  LLC  to  KeySpan  Generation 
l|iC,  effective  as  of  October  21, 1998. 
KaySpan  Generation  LLC  is  a  subsidiary 


of  MarketSpan  Corporation  d/b/a/ 
KeySpan  Energy,  the  holding  company. 
Comment  date:  Decmeber  23, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Old  Dominion  Electric  Cooperative 

(Docket  No.  ES99-14-000] 

Take  notice  that  on  November  25, 
1998,  Old  Dominion  Electric 
Cooperative  (Old  Dominion),  tendered 
for  filing  an  application  under  Section 
204  of  the  Federal  Power  Act  for 
authorization  to  issue  up  to  $5  million 
in  first  mortgage  bonds,  with  a  maturity 
greater  than  one  year.  Grayling 
Generating  Station  Docket  No.  ER99- 
791-000 

Old  Dominion  also  requests  to  be 
granted  a  waiver  of  the  Commission's 
competitive  bid  or  negotiated  placement 
requirement,  imder  18  CFR  34.2, 
pursuant  to  the  authorization  requested 
in  this  docket. 

Comment  date:  December  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Grayling  Generating  Station 
Limited  Partnership 

(Docket  No.  ER99-791-000] 

Take  notice  that  on  December  2, 1998, 
GrayUng  Generating  Station  Limited 
Partnership,  a  Michigan  limited 
partnership  (GGS),  petitioned  the 
Commission  for  acceptance  of  Grayling 
Generating  Station  Lhnited  Partnership 
Rate  Schedule  No.  FERC  No.  2;  the 
granting  of  certain  blanket  approvals, 
including  the  authority  to  sell  electricity 
at  market-based  rates;  and  the  waiver  of 
certain  Commission  Regulations. 

GGS  intends  to  engage  in  wholesale 
electric  power  and  energy  transactions 
as  a  marketer.  GGS  is  exclusively 
engaged  in  the  operation  of  an 
approximately  38  MW  (net)  small  power 
production  faciUty  in  Grayling, 
Michigan.  GGS  is  owned  1%  by  CMS 
Generation  Grayling  Company  (CMSG), 
49%  by  CMS  Generation  Grayling 
Holdings  Company  (CMSGH)  and  50% 
by  Grayling  Development  Partners. 
CMSG  and  CMSGH  are  indirect 
subsidiaries  of  CMS  Energy  Corporation, 
a  registered  pubUc  utiUty  holding 
company. 

Comment  date:  December  22, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211  . 
and  214  of  the  Commission's  Rules  of 


Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
^of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergen 
Secretary. 

IFR  Doc.  9»-33233  Filed  12-15-98:  8:45  am! 
MUSM  coot  tn7-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER98  4S2S  000.  at  al.] 

Northeast  Utilities  Service  Company,  et 
al.;  Electric  Rata  and  Corporats 
Regulation  Rllnga 

December  8. 1998. 

Take  notice  that  the  following  fiUngs 
have  been  made  with  the  Commission: 

1.  Northeast  Utilities  Service  Company 

(Docket  Nos.  ER98-4525-000  and  ER98- 
4591-000) 

Take  notice  that  on  December  3, 1998, 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  fiUng  on  behalf 
of  The  Connecticut  Light  and  Power 
Company,  Western  Massachusetts 
Electric  Company,  Holyoke  Water 
Power  Company,  Holyoke  Power  and 
Electric  Company  and  Public  Service 
Company  of  New  Hampshire 
(collectively  the  NU  Companies), 
amendments  to  Hf  Systems  power  sales 
agreement  filed  in  the  above-referenced 
dockets. 

NUSCO  requests  that  the  agreements 
be  permitted  to  take  effect  on  the 
original  effective  date  of  November  1, 
1998,  and  that  the  Commission  grant 
any  waiver  necessary  to  permit  the 
agreements  to  take  effect  on  that  date. 

Copies  of  the  filing  were  served  upon 
the  Qty  of  Holyoke  Gas  &  Electric 
Department  and  the  Unitil  Power 
Corporation. 

Comment  date:  December  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Commonwealth  Edison  Company 

(Docket  No.  ER9»-795-000) 

Take  notice  that  on  December  3. 1998. 
Commonwealth  Edison  Company 
(ComEd).  tendered  for  filing  a  service 
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agreement  establishing  Vitol  Gas  & 
Electric  (VGAE),  as  a  customer  under 
ComEd's  FERC  Electric  Market  Based- 
Rate  Schedule  for  power  sales. 

ComEd  requests  an  effective  date  of 
December  3, 1998,  for  the  service 
agreement,  and  accordingly,  seeks 
waiver  of  the  Commission's  notice 
requirements. 

Copies  of  the  filing  were  served  on 
VG&E. 

Comment  date:  December  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Southwestern  Public  Service 
Company 

(Docket  No.  ER99-797-000J 

Take  notice  that  on  December  3, 1998, 
Southwestern  Public  Service  Company 
(Southwestern),  tendered  for  filing  a 
proposed  Power  Sale  Agreement 
(Agreement)  with  e  prime.  Inc.  (e 
prime).  The  proposed  Agreement 
provides  for  e  prime's  purchase  of  firm 
power  service  bom  Southwestern  at 
market-based  rates. 

Southwestern  requests  that  the 
Agreement  be  made  effective  on  January 
1. 1999. 

Comment  date:  December  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Northeast  Utilities  Service  Company 

[Docket  No.  ER99-798-000] 

Take  notice  that  on  December  3. 1998, 
Northeast  Utilities  Service  Company 
(NUSCO)  on  behalf  of  the  Northeast 
Utilities  (NU)  System  Companies, 
tendered  for  filing  a  Service  Agreement 
between  NUSCO  and  The  United 
Illuminating  Company  for  Local 
Network  Transmission  service  under  the 
NU  System  Companies  Open  Access 
Thmsmission  Service  Tariff  No.  9. 
NUSCO  states  that  the  Service 
Agreement  will  supersede  the  following 
Connecticut  Light  and  Power  Company 
rate  schedules  Rate  Schedule  FERC  No. 
15,  Derby  Jimction;  Rate  Schedule  FERC 
No.  16,  Devon  &  Trumbull  Junction; 
Rate  Schedule  FERC  No.  17.  Glen  Lake 
Junction;  Rate  Schedule  FERC  No.  103. 
Old  Town-Hawthorne  Juncticui;  and 
Rate  Schedule  FERC  No.  42.  Pease  Road 
Junction. 

NUSCO  requests  waiver  of  the 
Commission's  notice  requirements  to 
permit  the  Service  Agreement  to  become 
effective  on  November  1. 1998. 

Comment  date:  December  28. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Wisconsin  Electric  Power  Co. 

(Docket  No.  ER99-7g9-000] 

Take  notice  that  on  December  3. 1998, 
Wisconsin  Electric  Power  Company 


(Wisconsin  Electric),  tendered  for  filing 
an  electric  service  agreement  under  its 
Coordination  Sales  Tariff  (FERC  Electric 
Tariff,  Original  Volume  No.  2). 

Wisconsin  Electric  respecthilly 
requests  an  effective  date  December  4, 
1998. 

Copies  of  the  filing  have  been  served 
on  Tractebel  Energy  Marketing,  Inc.,  the 
Michigan  Public  Service  Commission, 
and  the  Public  Service  Commission  of 
Wisconsin. 

Comment  date:  December  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Allegheny  Power  Service 
Corporation,  on  behalf  of  Monongahela 
Power  Co.  The  Potcmiac  Edison 
Company,  and  West  Penn  Power 
Company  (Allegheny  Power) ) 

(Docket  No.  ER99-800-000) 

Take  notice  that  on  December  3, 1998, 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company.  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  tendered 
for  filing  Supplement  No.  40  to  add 
Avista  Energy,  Inc.,  Duke  Solutions, 
Inc.,  and  The  Detroit  Edison  Company 
to  Allegheny  Power  Open  Access 
Transmission  Service  Tariff  which  has 
been  submitted  for  filing  in  Docket  No 
OA96-18-000. 

The  proposed  effective  date  under  the 
Service  Agreements  is  December  2, 
1998. 

Copies  of  the  filing  have  been       ^ 
provided  to  the  Public  Utilities 

Commission  of  Ohio,  the  Pennsylvania 

Public  Utility  Commission,  the 

Maryland  Public  Service  Commission, 

the  ViiTginia  State  Corporation 

Commission,  the  West  Virginia  Public 

Service  Commission. 
Comment  date:  December  28, 1998,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

7.  Metro  Energy  Group,  LLC 

(Docket  No.  ER99-^01-000] 

Take  notice  that  on  December  3, 1998, 
Metro  Energy  Group,  LLC  (Metro), 
petitioned  the  Commission  for 
acceptance  of  Metro  Energy  Group,  LLC 
Rate  SchediUe  FERC  No.  1,  the  granting 
of  certain  blanket  approvals,  including 
the  authority  to  sell  electricity  at 
market-based  rates;  and  the  waiver  of 
certain  Commission  Regulations. 

Metro  intends  to  engage  in  wholesale 
electric  power  and  energy  purchases 
and  sales  as  a  marketer.  Metro  is  not  in 
the  business  of  generating  or 
transmitting  electric  power. 

Comment  date:  December  28, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


8.  Washington  Water  Power  Company 

(Docket  No.  ER99-802-000] 

Take  notice  that  on  December  3. 1998, 
Washington  Water  Power  Company 
(WWP).  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  18  CFR  Section  35.13,  an 
executed  Service  Agreement  under 
WWP's  FERC  Electric  Tariff  First 
Revised  Volume  No.  9,  and  Mutual 
Netting  Agreement,  with  Sovereign 
Power,  Inc. 

WWP  requests  waiver  of  the  prior 
notice  requirement  and  requests  an 
effective  date  of  December  1, 1998. 

Comment  date:  December  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Northern  States  Poiver  Company 
(Minnesota)  Northern  States  Power 
Company  (Wisconsin) 

(Docket  No.  ER99-«03-000| 

Take  notice  that  on  December  3, 1998, 
Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  (jointly  NSP), 
tendered  for  filing  a  Firm  Point-to-Point 
Transmission  Service  Agreement 
between  NSP  and  NSP  Wholesale. 

NSP  requests  that  the  Commission 
accept  bodi  the  agreements  effective 
November  1, 1998,  and  requests  waiver 
of  the  Commission's  notice  - 

requirements  in  order  for  the  ^ 

agreements  to  be  accepted  for  filing  on 
the  date  requested. 

Comment  date:  December  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Duquesne  Light  Company 

(Docket  No.  ERg9-«04-000] 

Take  notice  that  on  December  3, 1998, 
Duquesne  Light  Company  (Duquesne), 
tendered  for  filing  under  Duquesne's 
pending  Market-Based  Rate  Tariff, 
(Docket  No.  ER98-4159-000)  executed 
Service  Agreement  at  Market-Based 
Rates  with  Electric  Clearinghouse,  Inc., 
(Customer). 

Duquesne  has  requested  the 
Commission  waive  its  notice 
requirements  to  allow  the  Service 
Agreement  to  become  effective  as  of 
December  2, 1998. 

Copies  of  this  filing  were  served  upon 
Customer. 

Comment  date:  December  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


11 
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Alla^ieny  Power  Service 
tratioii,  on  bdialf  of  Monongahela 
Co.,  The  Potomac  Edison 
CiLipany  and  West  Penn  Power 
C  a  mpany  (Allegheny  Power) 

(I  H  tcket  No.  ER99-8OS-000] 

Take  notice  that  on  December  3, 1998. 
A  llegheny  Power  Service  Corporation 
o  I  behalf  of  Monongahela  Power 
dompany,  The  Potomac  Edison 
d(}mpany  and  West  Penn  Power 
Company  (Allegheny  Power),  tendered 
W  filing  Supplement  No.  10  to  add  two 
(4)  new  Customers  to  the  Maricet  Rate 
Tariff  under  which  Allegheny  Power 
offers  generation  services. 
j  Allegheny  Power  requests  a  waiver  of 
nc  tice  reqiiiiements  to  make  service 
Mailable  as  of  December  2. 1998,  to 
qiaeigy  Capital  &  Trading.  Inc..  CNG 
rawer  Services  Corporation,  DTE 
mergy  Trading.  Inc..  and  Potomac 
ll^c^c  Power  Company. 

pies  of  the  filing  have  been 
iifovided  to  the  Public  Utilities 
immission  of  Ohio,  the  Pennsylvania 
blic  Utility  Commission,  the 

land  Public  Service  Commission. 
Virginia  State  Corporation 
immission,  the  West  Virginia  Public 
mce  Commission,  and  all  parties  of 

>rd. 
\Conmtent  date:  December  28. 1998,  in 

jrdance  with  Standard  Paragraph  E 
j  the  end  of  this  notice. 

(.  Genesee  Power  Station  Limited 
lership 

[^ket  No.  ER99-806-0001 

Take  notice  that  on  December  3. 1998. 
inesee  Power  Station  Limited 
lership,  a  Michigan  limited 
iSrtnership  (GPS),  petitioned  the 
ipmmission  for  acceptance  of  Genesee 
'  3wer  Station  Limited  Partnership  Rate 
jedule  No.  FERC  No.  2:  the  granting 
( )f  certain  blanket  approvals,  including 
1  he  authority  to  sell  electricity  at 
]  i^arket-based  rates;  and  the  waiver  of 
irtain  Commission  Regidations. 
GPS  intends  to  engage  in  wholesale 
( tlectric  power  and  energy  transactions 
a  marketer.  GPS  is  exclusively 
igaged  in  the  operation  of  an 
•proximately  38  MW  (net)  small  power 
oduction  Encility  in  Genesee 
iwnship.  Michigan.  GPS  is  owned  1% 
CMS  Generation  Genesee  Company 
JASG),  48.75%  by  CMS  Generation 
[oldings  Company  (CMSGH).  49.75% 
by  Genesee  Power  Partners  Limited 
Hartnership.  and  .5%  by  GPS  Newco 
t.L.C.  CMSG  and  CMSGH  are  indirect 
^bsidiaries  of  CMS  Energy  Corporation, 
li  registered  public  utility  holding 
i>mpany. 


Conunent  date:  December  28. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  FirstEnergy  Corp. 

[Docket  No.  ER99-807-O00) 

Take  notice  that  on  December  3. 1998, 
FirstEnergy  Corp.  (FirstEnergy), 
tendered  for  filing  a  Connection  Point 
and  Operating  Agreement  to  provide  a 
connection  of  electric  generating 
facilities  owned  and  operated  by  M.M. 
Cuyahoga  Energy,  L.L.C.,  to  the 
FirstEnergy  System  and  for  operation 
and  maintenance  of  those  facilities. 

The  proposed  effective  date  for  the 
Connection  Point  and  Operating 
Agreement  is  January  1, 1999. 

Comment  elate:  December  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Potmnac  Electric  Power  Company 

(Docket  No.  ER99-808-0001 

Take  notice  that  on  December  3, 1998, 
Potomac  Electric  Power  Company 
(Pepco),  tendered  for  filing  service 
agreements  pursuant  to  Pepco's  FERC 
Electric  Tariff,  Original  Volume  No.  1. 
entered  into  between  Pepco  and 
Merchant  Energy  Group  of  the 
Americas.  Incorporated;  Allegheny 
Electric  Cooperative,  Incorporated;  and 
AYP  Energy,  Incorporated. 

An  effective  date  of  December  3, 1998, 
for  these  service  agreements,  with 
waiver  of  notice  is  requested. 

Comment  date:  December  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER9g-810-000] 

Take  notice  that  on  December  3, 1998, 
Niagara  Mohawk  Power  Corporation 
(NMPC).  tendered  for  filing  an  executed 
Transmission  Service  Agreement 
between  NMPC  and  NEV  East,  L.L.C. 
This  Transmission  Service  Agreement 
specifies  that  NEV  East,  L.L.C.,  has 
signed  on  to  and  has  agreed  to  the  terms 
and  conditions  of  NMPC's  Open  Access 
Trannnission  Tariff  as  filed  in  Docket 
No.  OA96-194-000.  This  Tariff,  filed 
with  FERC  on  July  9. 1996.  will  allow 
NMPC  and  NEV  East.  L.LC.,  to  enter 
into  separately  scheduled  transactions 
under  which  NMPC  will  provide 
transmission  service  for  NEV  East, 
L.L.C..  as  the  parties  may  mutually 


NMPC  requests  an  effective  date  of 
November  25, 1998.  NMPC  has 
requested  waiver  of  the  notice 
requirements  for  good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  NEV  East.  L.L.C. 


Comment  date:  December  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

IS.  Edgar  Electric  Cooperative 

(Docket  No.  ER99-827-0001 

Take  notice  that  on  December  3, 1998. 
Edgar  Electric  Cooperative,  d/b/a/ 
EnerStar  Power  Corporation  filed  a 
summary  of  its  activity  for  the  third 
quarter  of  1998.  EnerStar  Power 
Corporation  entered  into  zero 
agreements  for  the  sale,  purchase,  and/ 
or  exchange  of  electricity  with  other 
parties  during  the  third  Quarter  of  1998. 

Comment  aate:  December  23, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Central  Looisiana  Electric  Co.  Inc., 
Dnquesne  Li^t  Company;  Entergy 
Services,  Inc.;  Entergy  Arkansas,  Inc.; 
Entei^gy  Gulf  States,  Inc.;  Entergy 
Louisiana,  Inc.;  Entergy  Mississippi, 
Inc.;  Entergy  New  Orleans,  Inc.; 
UtiliCorp  United,  Inc.;  Central  Power  ft 
Light  Company;  West  Texas  Utilities 
Company;  Public  Service  Company  of 
Oklahoma;  Southwestern  Electric 
Power  Company;  Public  Service 
Company  of  New  Mexico 

[Docket  No«.  OA97-432-002;  OA97-407- 
002;  OA97-45»-002;  OA97-446-002;  OA97- 
287-002;  OA97-433-002;  and  OA97-720- 
002] 

Take  notice  that  between  November 
30-December  4, 1998,  the  above-named 
companies  submitted  revised  standards 
of  conduct  in  response  to  the 
Commission's  October  29, 1998  Order 
on  Standards  of  Conduct,  85  FERC 
1  61,145(1998). 

Comment  date:  December  23, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

IB.  UGI  Utilities,  Inc. 

[Docket  No.  OA97-485-003| 

Take  notice  that  UGI  Utilities,  Inc. 
filed  revised  standards  of  conduct  on 
December  3. 1998,  in  response  to  the 
Commission's  September  18, 1998 
Order  on  Standards  of  Conduct.  84 
FERC1  61.225(1998). 

Comment  date:  December  23, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  m 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Ru^  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
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the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergen, 
Secretary. 

IFR  Doc.  98-33232  Filed  12-1S-98;  8:45  am] 
MUMQ  CODE  6717-01-«> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-30411A;  FRL-4042-7I 

American  Cyanamid  Company; 
Approvajof  Pasttcide  Product 
Ragistrations 

AGENCY:  Envirormiental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  This  notice  announces 
Agency  approval  of  applications  to 
conditionally  register  the  pesticide 
products  Acrobat  Technical,  Acrobat 
MZ  Fungicide,  and  Acrobat  MZ  WDG 
Fungicide  containing  a  new  active 
ingredient  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(7)(C)  of 
the  Federal  Insecticide,  Fungicide,  and 
Rodentidde  Act  (FIFRA),  as  amended. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Mary  Waller,  Product  Manager 
(PM)  21,  Registration  Division  (7505C), 
Office  of  Pesticide  Programs,  401  M  St., 
SW..  Washington.  DC  20460.  Office 
location  and  telephone  number:  Km. 
247,  CM  #2,  Environmental  Protection 
Agency,  1921  Jefferson  Davis  Hwy. 
Arlington,  VA  22202,  703-305-9354;  e- 
mail:  waller.mary^pamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 
Electronic  Availability:  Electronic 
copies  of  this  document  and  the  Fact 
Sheet  are  available  from  the  EPA  home 
page  at  the  Federal  Register 
Environmental  Sub-Set  entry  for  this 
document  under  "Laws  and 
Regulations"  (http://www.epa.gov/ 
fiedrgstr/). 

EPA  issued  a  notice,  published  the 
Federal  Register  of  June  26, 1996  (61  FR 
33116)(FRL-5370-5),  which  announced 
that  American  Cyanamid  Company. 
AgricultiuBl  Research  Division.  P.O. 
Box  400.  Princeton.  NJ  08543-0400,  had 
submitted  applications  to  conditionally 
register  the  fungicide  products  Acrobat 
Technical  and  Acrobat  MZ  Fungicide 
(EPA  FUe  Symbols  241-GIE  and  241- 


GIG)  containing  the  active  ingredient 
dimethomorph  morpholine,3-(3-(4- 
chlorophenyl)-3-(3 ,4-dimethoxypheny  1)- 
l-oxo-2-propenyl  at  98.98%  and  9% 
respectively,  active  ingredient  not 
included  in  any  previously  registered 
pesticide  products.  Acrobat  MZ 
Fungicide  also  contains  the  chemical 
mancozeb  zinc  ion  and  manganese 
ethylenebisdithiocarbamate 
coordination  product  at  60%. 

The  chemical  formulation  has  been 
amended  to  read  "dimethomorph  (£,Z) 
4-(3-(4-chlorophenyl)-3-(3.4- 
dimethox}rphenyl)-l-oxo-2- 
pr^eny  Ijmorpholine. " 

EPA  subsequently  received  an 
application  from  American  Cyanamid  to 
conditionally  register  the  pesticide 
product  Acrobat  MZ  WDG  Fungicide 
(EPA  File  Symbol  241-GOL),  containing 
the  active  ingredients  dimethomorph  at 
9%  and  mancozeb  at  60%.  However, 
since  the  notice  of  receipt  of  this 
application  to  register  the  product  as 
required  by  section  3(c)(4)  of  FIFRA,  as 
amended  did  not  publish  in  the  Federal 
Register,  interested  parties  may  submit 
comments  within  30  days  from  the  date 
of  pubhcation  of  this  notice  for  this 
product  only.  Comments  and  data  may 
also  be  submitted  electronically  to:  opp- 
docket@epamail.epa.gov.  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 

The  applications  were  approved  on 
September  30, 1998,  for  the  following 
products: 

1.  Acrobat  Technical  for  formulation 
into  end-use  fungicide  products  (EPA 
Registration  Niunber  241-382). 

2.  Acrobat  MZ  Fungicide  for  the 
control  of  late  blight  disease  on  potatoes 
(EPA  Registration  Number  241-383). 

3.  Acrobat  MZ  WDG  Fungicide  for  the 
control  of  late  blight  disease  on  potatoes 
(EPA  Reeistration  Number  241-395) 

A  conaitional  registration  may  be 
granted  under  section  3(c)(7)(C)  of 
FIFRA  for  a  new  active  ingredient  where 
certain  data  are  lacking,  on  condition 
that  such  data  are  received  by  the  end 
of  the  conditional  registration  period 
and  do  not  meet  or  exceed  the  risk 
criteria  set  forth  in  40  CFR  154.7;  that 
use  of  the  pesticide  during  the 
conditional  registration  period  will  not 
cause  unreasonable  adverse  effects;  and 
that  use  of  the  pesticide  is  in  the  public 
interest.  The  Agency  has  considered  the 
available  data  on  the  risks  associated 
with  the  proposed  use  of  dimethomorph 
and  mancozeb.  and  information  on 
social,  economic,  and  environmental 
benefits  to  be  derived  bom  such  use. 
Specifically,  the  Agency  has  considered 
the  nature  and  its  pattern  of  use, 
application  methods  and  rates,  and  level 
and  extent  of  potential  exposure.  Based 


on  these  reviews,  the  Agency  was  able 
to  make  basic  health  and  safety 
determinations  which  show  that  use  of 
dimethomorph  and  mancozeb  during 
the  period  of  conditional  registration 
will  not  cause  any  imreasonable  adverse 
effect  on  the  environment,  and  that  use 
of  the  pesticide  is.  in  the  public  interest. 
Consistent  with  section  3(c)(7)(C).  the 
Agency  has  determined  that  these 
conditional  registrations  are  in  the 
public  interest.  Use  of  the  pesticides  are 
of  significance  to  the  user  community, 
and  appropriate  labeling,  use  directions, 
and  other  measures  have  been  taken  to 
ensure  that  use  of  the  pesticides  will  not 
result  in  unreasonable  adverse  effects  to 
man  and  the  environment. 

All  required  data  studies  must  be 
submitted  to  the  Agency  within  2  years 
from  the  date  of  registration. 

More  detailed  information  on  these 
conditional  registrations  i$  contained  in 
an  EPA  Pesticide  Fact  Sheet  on 
dimethomorph  and  mancozeb. 

A  paper  copy  of  this  fact  sheet,  which 
provides  a  summary  description  of  the 
chemical,  use  patterns  and 
formulations,  science  findings,  and  the 
Agency's  regulatory  position  and 
rationale,  may  be  obtained  from  the 
National  Technical  Information  Service 
(NTIS),  5285  Port  Royal  Road. 
Springfield,  VA  22161. 

In  accordance  with  section  3(c)(2)  of 
FIFRA,  a  copy  of  the  approved  label,  the 
list  of  data  references,  the  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA,  are  available  for  public 
inspection  in  the  Public  Information 
and  Records  Intregrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  Rm.  119,  CM  #2.  Arlington,  VA 
22202  (703-305-5805).  Requests  for 
data  must  be  made  in  accordance  with 
the  provisions  of  the  Freedom  of 
Information  Act  and  must  be  addressed 
to  the  Freedom  of  Information  Office  (A- 
101),  401  M  St.,  SW.,  Washington,  DC 
20460.  Such  requests  should:  (1) 
Identify  the  product  name  and 
registration  number  and  (2)  specify  the 
data  or  information  desired. 

Authority:  7  VS.C.  136. 
Listed  Subjects 

Enviroimiental  protection.  Pesticides 
and  pests.  Product  registration. 
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Dated:  December  7, 1998. 

JanMtJoiiM. 

Differ,  Registration  Division,  Office  of 
Pe^ide  Programs. 

(FRi  Doc.  98-33119  Filed  12-15-98;  8:45  am] 
MUjMia  CODE  WM-60-F 

i  I 

ENVIRONMENTAL  PROTECTION 
AGIENCY 

[OPf-30465:  FRL-4046-7] 

Biocontrol  Limited;  Application  to 
Register  Pesticide  Product 

AQ84CY:  Environmental  Protection 
AgJBiicy  (EPA). 
ACtioN:  Notice. 

SUMMARY:  This  notice  announces  receipt 
of  an  application  to  register  a  pesticide 
pnpduct  containing  new  active 
ingijedients  not  included  in  any 
pivViously  registered  products  pursuant 
to  me  provisions  of  section  3(c)(4)  of  the 
Feqertd  Insecticide,  Fimgidde,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
DATES:  Written  comments  must  be 
submitted  by  January  15, 1999. 
ADDRESSES:  By  mail,  submit  written 
conlments  identified  by  the  dociunent 
coM&ol  number  [OPP-30465]  and  the 
filelsymbol  to:  Public  Information  and 
Rwords  Intregrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
MlSt.,  SW.,  Washington,  DC  20460.  hi 
penon,  bring  comments  to: 
Enji^ironmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  2  (CM  #2),  1921 
Jefibrson  Davis  Hwy.,  Arlington,  VA. 

Comments  and  data  may  also  be 
supmitted  electronically  to:  opp-     * 
dc|(}ket@epamail.epa.gov.  Follow  the 
inactions  imder  "SUPPLEMENTARY 
INB^ORMATION."  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail. 

[formation  submitted  as  a  comment 
CO  Qceming  this  notice  may  be  claimed 
CO  rifidential  by  marking  any  part  or  all 
of  that  information  as  CBI.  Information 
so  tnfu-ked  will  not  be  disclosed  except 
in  Accordance  with  procedures  set  forth 
in  40  CFR  part  2.  A  copy  of  the 
CO  ipment  that  does  not  contain  CBI 
m  i|st  be  submitted  for  iiulusion  in  the 
public  record.  Information  not  marked 
cOilfidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  Tlie  public 
dodwt  is  available  for  public  inspection 
inl  Rm.  ll9  at  the  Virginia  address  given 
above,  from  8:30  a.m.  to  4  p.m..  Monday 
through  Friday,  excluding  holidays. 
fOIi  further  information  contact:  By 
mbfil:  Judy  Loranger.  Regulatory  Action 


Leader,  Biopesticide  and  Pollution 
Prevention  Division,  (7511C),  Office  of 
Pesticide  Programs.  &ivironmental 
Protection  Agency,  401  M  St.  SW., 
Washington,  DC  20460.  Office  location, 
telephone  number,  and  e-mail  address: 
Rm.  902W40.  CM  #2. 1921  Jefiierson 
Davis  Highway,  Arlington,  VA  22202; 
(703)  308-8056;  e-mail: 
loranger.)udyOepamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA 
received  an  application  as  follows  to 
register  pesticide  products  containing 
active  ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provision  of  section  3(c)(4)  of 
FIFRA.  Notice  of  receipt  of  this 
application  does  not  imply  a  decision 
by  the  Agency  on  the  application. 

L  Products  Containing  Active 
Ingredients  Not  Included  In  Any 
Previously  Registered  Products 

File  Symbol:  53575-ER.  Applicant: 
Biocontrol  Limited,  400  East  Evergreen 
Blvd.,  Suite  205,  Vancouver.  WA  98660. 
Product  Name:  Isomate-BAW 
Pheromone.  Active  ingredient:  This  is 
the  mixture  of  two  pheromone 
compoimds  (Z.E)-g.l2-Tetradecadienyl 
acetate  at  69  percent  and  (Z)-9- 
Tetradecen-1-ol  at  26  percent.  Proposed 
classification/Use:  For  the  control  of  the 
beet  armywomrtn  alfalfa,  asparagus, 
beans,  beets,  cabbage,  celery,  cole  crops, 
cotton,  cucumbers,  ground  nuts,  lettuce, 
onions,  peas,  peppers,  soybeans, 
strawberries,  sweet  potatoes,  tomatoes 
and  tobacco. 

Notice  qf  approval  or  denial  of  an 
application  to  register  a  pesticide 
product  will  be  announced  in  the 
Federal  Register.  The  procedure  for 
requesting  data  will  be  given  in  the 
Federal  Register  if  an  application  is 
approved. 

Comments  received  within  the 
specified  time  period  will  be  considered 
before  a  final  decision  is  made; 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  without  delaying 
processing  of  the  application. 

n.  Public  Record  and  Electronic 
Submissions 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  has  been 
established  for  this  notice  under  docket 
number  [OPP-30465]  (including 
comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  whidi  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 


holidays.  The  official  notice  record  is 
located  at  the  address  in  "ADDRESSES" 
at  the  beginning  of  this  document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-doclwt9epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
Uie  docket  number  [OPP-30465]. 
Electronic  comments  on  this  notice  may 
be  filed  online  at  many  Federal 
Depository  Libraries. 

Autboritjr:  7  U.S.C.  136. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pest.  Product  re^stration. 

Dated:  December  4. 1998. 

Janet  L.  Andenen, 

Director,  Biopesticide  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Proffoms. 

(PR  Doc.  98-33336  Filed  12-1S-48;  8:45  am) 
WUJNQ  COOE  MM-60-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-34156;  FRL-«04»-q 

Certain  Chemicals;  Availability  of 
Rereglstration  Eligibility  Decision 
Documents,  Opening  of  Public 
Comment  Period 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice. 

SUMMARY:  This  notice  announces 
availability  and  starts  a  60-day  public 
comment  period  of  the  Reregistration 
Eligibility  Decision  (RED)  documents  for 
the  active  ingredients  deet,  tridopyr. 
dichlobenil,  propachlor,  and 
methylisothiazotinone.  The  REDs  for  the 
chemicals  listed  above  are  the  Agency's 
formal  regulatory  assessments  of  the 
health  and  environmental  data  base  of 
the  subject  chemicals  and  present  the 
Agency's  determination  regarding 
which  pestiddal  uses  are  eligible  for 
reregistration. 

DATES:  Written  comments  on  these 
decisions  must  be  submitted  by 
February  16. 1999. 

ADDRESSES:  Three  copies  of  comments 
identified  with  the  docket  control 
number  "OPP-34155"  and  the  case 
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number  (noted  below),  should  be 
submitted  to:  By  mail:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person, 
deliver  comments  to:  Rm.  119,  Crystal 
Mall  2  (CM  «2),  1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  imder 


"SUPPLEMH^ARY  INFORMATION" 
of  this  document.  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail. 

Information  submitted  as  a  comment 
in  response  to  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public 


docketlnformation  not  mariced 
confidential  wiU  be  included  in  the 
public  docket  without  prior  notice 
(including  comments  and  data 
submitted  electronically).  The  public 
docket  is  available  for  public  inspection 
in  Rm.  119  at  the  Virginia  address  given 
above.  fit)m  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
hoUdays. 

FOR  FURTHER  INFORMATION:  Technical 
questions  on  the  RED  documents  listed 
below  should  be  directed  to  the 
appropriate  Chemical  Review  Manager 


Chemical  Name 

Oeel 

Trictopyr  .._ „ „..„, 

Propachlor , 

Dichlobenll , 

Methyisothiazolinone 


Case  No 


0002 

2710 
0177 
0263 
3092 


Chemicai  Review  Manager 

UfxJa  Werrell 

Dean  Monos  .„ .„ 

Anne  Overstreet 

Camieiita  Wtiite 

Deanna  Scher 


Telephone  No. 


703  308-8033 
703  306-8074 
703  306-8068 
703  308-7038 
703  308-7043 


e-mail  Address 


\Mefrell.linda@epa.gov 

morx)s.dean@epa.gov 

overstreeLanne^epa.gov 

white.carmeiita@epa.gov 

scher.deanna@epa.gov 


To  request  a  copy  of  any  of  the  above 
listed  RED  dociunents,  or  a  RED  Fact 
Sheet,  contact  the  GPP  Pesticide  Docket, 
Public  Information  and  Records 
Integrity  Branch,  in  Rm.  119  at  the 
address  given  above  or  call  (703)  305- 
5805. 

SUPPt^MENTARY  INFORMATION: 

L  Electronic  Availability 

Electronic  copies  of  the  REDs  and 
RED  fact  sheets  can  be  downloaded 
bom  the  Pesticide  Special  Review  and 
Reregistration  Information  System  at 
(703)  308-7224.  and  can  also  be  reached 
on  the  internet  via  EPA's  website  at: 
http//www.epa.gov/oppsrrdl/REDs/. 

n.  Reregistration  Eligibility  Decision 

The  Agency  has  issued  Reregistration 
Eligibility  Decision  (RED)  docimtents  for 
the  pesticidal  active  ingredients  listed 
above.  Under  the  Federal  Insecticide. 
Fimgidde.  and  Rodentidde  Act.  as 
amended  in  1988,  EPA  is  conducting  an 
accelerated  reregistration  program  to 
reevaluate  existing  pesticides  to  make 
sure  they  meet  current  scientific  and 
regulatory  standards.  The  data  base  to 
support  the  reregistration  of  each  of  the 
chemicals  listed  above  is  substantially 
complete.  ^ 

All  registrants  of  products  containing 
one  or  more  of  the  above  listed  active 
ingredients  have  been  sent  the 
appropriate  RED  documents  and  must 
respond  to  labeling  requirements  and 
product  specific  data  requirements  (if 
applicable)  within  8  months  of  receipt. 
Products  containing  other  active 
ingredients  will  not  be  reregistered  imtil 
those  other  active  ingredients  are 


determined  to  be  eligible  for 
reregistration. 

Toe  reregistration  program  is  being 
conducted  under  Congressionally 
mandated  time  frames,  and  EPA 
recognizes  both  the  need  to  make  timely 
reregistration  decisions  and  to  involve 
the  public.  Therefore,  EPA  is  issuing 
these  REDs  as  final  docimients  with  a  60 
day  comment  period.  Although  the  60 
day  public  comment  period  does  not 
affect  the  registrant's  response  due  date, 
it  is  intended  to  provide  an  opportunity 
for  public  input  and  a  mechanism  for 
initiating  any  necessary  amendments  to 
the  RED.  All  comments  will  be  carefully 
considered  by  the  Agency. 

m.  Public  Record  and  Electronic 
Subnussions 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  has  been 
established  for  this  notice  tmder  docket 
control  number  "OPP-34155" 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed  and  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  Virginia  address 
in  "ADDRESSES"  at  the  beginning  of 
this  dociunent. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-aocket^pamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 


of  encryption.  Conunent  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  file  format  or  ASCn 
file  format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  (OPP- 
34155).  Electronic  comments  on  this 
notice  may  be  filed  online  at  many 
Federal  Depository  Libraries. 

List  of  Subjects 

Environmental  protection. 
Dated:  DecembOT  3, 1998. 

Jack  E.  Hoaaenger, 

Acting  Director,  Special  Review  and 
Reregistration  Division,  Office  of  Pesticide 
Programs. 

(PR  Doc.  98-33337  Filed  12-15-98:  8:45  am] 
BmjNQ  cooe  I5W  »o  r 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-34156:  FRL-606a-2I 

Availability  of  the  Oicofol 
Reregistration  Eligibility  Decision 
Document  for  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability. 

SUfMURY:  This  notice  announces  the 
availability  of  and  starts  a  60-day  public 
comment  period  of  the  Reregistration 
Ehgibility  Decision  (RED)  dociunent  for 
the  active  in^-edient  dicofol.  The  RED 
for  this  chemical  is  the  Agency's  formal 
regulatory  assessment  of  the  health  and 
environmental  database  of  the  subject 
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cheipical  and  presents  the  Agency's 
determination  regarding  which 
pesticidal  uses  are  eUgible  for 
rerMlstration. 

DATif:  Written  comments  on  the  RED 
decisions  must  be  submitted  by 
February  16. 1999. 

ADDACSSES:  Three  copies  of  comments 
identified  vdth  the  docket  control 
niuql^r  OPP-34156  and  the  case 
nun^W  (noted  below),  should  be 
subojitted  to:  By  mail:  Public 
Infot<nation  and  Records  Integrity 
Branch.  Information  Resources  and 
Services  Division  (7506C),  Office  of 
Pesticide  Programs.  Environmental 
Protaction  Agency,  401  M  St..  SW.. 
Waalington.  DC  20460.  In  person, 
deli  1 91  comments  to  the  docket  on  the 


first  floor  (Room  119).  CM  #2, 1921 
Jefferson  Davis  Highway.  Arlington.  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  under 
"SUPPLEMENTARY  INFORMATION" 
of  this  document.  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail. 

Information  submitted  as  a  comment 
in  response  to  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not. 
contain  CBI  must  be  submitted  for 
incliision  in  the  public  docket. 


Information  not  marked  confidential 
will  be  included  in  the  public  docket 
without  prior  notice  (including 
comments  and  data  submitted 
electronically).  The  public  docket  and 
docket  index,  including  printed  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI  will  be  available  for 
public  inspection  on  the  first  floor 
(Room  119)  at  the  address  given  above. 
fix>m  8:30  a.m.  to  4  p.m..  Monday 
through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION 
CONTACT:  Technical  questions  on  the 
RED  docimient  should  be  directed  to  the 
appropriate  point-of-contact: 


Chemical  Name 


Case  No. 


Point  of  Coo- 
tact 


Telephone  No. 


e-mail  Address 


Dicok4 


0021 


PhilBudIg 


703-30&-8029 


budig.phfl9epa.gov 


To  request  a  copy  of  the  above  listed 
RED  docvunent,  or  a  specific  RED  Fact 
.  contact  ihe  OPP  Pesticide  Docket. 
Ic  Information  and  Records 
ty  Branch,  first  floor  (Room  119), 
address  given  above  or  call  (703) 
805. 

SUPPLEMENTARY  INFORMATION: 
I.  Electronic  Availability 

Electronic  copies  of  this  document 
and  various  support  documents  are 
available  from  the  EPA  home  page  at  the 
Federal  Register-Environmental 
Documents  entry  for  this  doomient 
imdiqr  "Laws  and  Regulations"  (http:// 
www.epa.eov/fedrgstr/). 

Elsctromc  copies  of  the  REDs  and 
REQ  fact  sheets  can  be  downloaded 
fit)iti:the  Pesticide  Special  Review  and 
Rertfcistration  Information  System  at 
(70$)  308-7224.  and  also  can  be  reached 
on  tpi^e  Internet  via  EPA's  website  at: 
httpy/www.epa.gov/REDs. 

n.  ftnvgistration  Eligibility  Decision 

The  Agency  has  issued  a 
Reregistration  EUgibility  Decision  (RED) 
document  for  the  pesticidal  active 
ingtedient  dicofol.  Under  the  Federal 
Insecticide.  Fuingicide.  and  Rodentidde 
Actk  as  amended  in  1988.  EPA  is 
conducting  a  reregistration  program  to 
reef  ^lute  existing  pesticides  to  make 
suit  they  meet  current  scientific  and 
regulatory  standards.  The  data  base  to 
suplport  the  reregistration  of  dicofol  is 
substantially  complete. 

Afl  registrants  of  products  containing 
theiabove  listed  active  ingredient  have 
bee^  sent  the  Dicofol  RED  document 
and  must  respond  to  labeling 
requirements  and  product  specific  data 


requirements  within  8  months  of 
receipt.  Products  containing  other  active 
ingredients  will  not  be  reregistered  until 
those  other  active  ingredients  are 
determined  to  be  eligible  for 
reregistration. 

The  reregistration  program  is  being 
conducted  under  congressionally 
mandated  time  bsraas,  and  EPA 
recognizes  both  the  need  to  make  timely 
reregistration  decisions  and  to  involve 
the  public.  Therefore.  EPA  is  issuing 
this  RED  as  a  final  doctmient  with  a  60- 
day  comment  period.  Although  the  60- 
day  public  comment  period  does  not 
affect  the  registrant's  response  due  date, 
it  is  intenderid  to  provide  an  opportimity 
for  pubUc  input  and  a  mechanism  for 
initiating  any  necessary  amendments  to 
the  RED.  All  comments  will  be  carefully 
considered  by  the  Agency; 

m.  Background  Information 

EPA  has  determined  that  products 
containing  dicofol  may  be  eUgible  for 
reregistration.  as  specified  in  the  dicofol 
RED.  contingent  upon  results  of  a 
dermal  toxicity  study  due  to  the  Agency 
in  December  1998.  Q'A  has  identified  a 
possible  unacceptable  occupational  risk 
in  the  dicofol  RED.  However,  the 
Agency  believes  that  the  assumptions 
used  to  arrive  at  this  conclusion  may 
have  led  to  an  overestimation  of  that 
risk  (e.g..  100%  dermal  absorption). 
Therefore,  EPA  has  found  that  it  is  not 
appropriate  to  declare  dicofol  ineligible 
at  this  time.  One  key  consideration  is 
the  fact  that  the  registrants  will  be 
submitting  the  dermal  toxicity  study 
mentioned  above,  which  may  be  a  more 
appropriate  study  for  regulatory 
purposes  than  data  current^  used. 


Although  the  Agency  would  not 
normally  delay  a  decision  for  a  study 
voluntarily  conducted  by  a  registrant 
outside  the  RED  timeframe,  three  factors 
make  this  appropriate  here.  First,  the 
data  will  be  delivered  to  the  Agency 
very  shortly.  Second,  the  registrants 
have  committed  to  significant  risk 
mitigation  measures  to  be  implemented 
immediately  (listed  below),  which 
address  risk  concern  while  the  new  data 
are  being  develo[>ed  and  evaluated. 
Third,  the  registrants  have  submitted  a 
volimtary  cancellation  request,  which 
will  immediately  go  into  effect  for  any 
dicofol  use  whidi  is  found  to  have 
unacceptable  risk  after  consideration  of 
the  dermal  toxicity  study-.  EPA  believes 
this  process  will  address  dicofol  risk  in 
a  timefiBme  that  is  comparable  or  more 
rapid  than  what  EPA  could  achieve 
through  its  own  regulatory  process. 

In  sara,  dicofol  risk  will  be  addressed 
in  the  interim  in  the  following  manner. 

To  address  risks  to  homeowners, 
residents,  and  children: 

•  All  residential  uses  have  been 
eliminated  from  labels  and  will  be 
voluntarily  canceled. 

To  addi«ss  risks  to  handlers: 

•  Mixers/loaders/applicators  must 
wear  additional  personal  protective 
equipment  (PPE),  and  use  enclosed  cabs 
and  cockpits. 

•  All  wettable  powder  formulations 
produced  after  December  31, 1998  must 
be  placed  in  water  soluble  packaging. 

•  Application  with  handheld 
equipment  is  eliminated  for  Uquid 
formulations. 

-    •  Liquid  formulations  produced  after 
December  31, 1998  must  bear  labeling 
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requiring  closed  mixing  systems  for  dry 
beans. 

To  address  risks  to  workers  (persons 
entering  treated  areas  following 
applications  of  dicofol): 

•  A  revised  Restricted  Entry  Interval 
(REI)  will  be  set,  based  on  Dislodgeable 
Foliar  Residue  (DFR)  data  submitted  in 
October.  1998,  and  on  the  dermal 
toxicity  study  being  submitted  in 
December,  1998. 

To  protect  the  enviroimient  and 
wildlife: 

•  Dicofol  applications  are  limited  to 
no  more  than  one  per  year.  Previously, 
for  some  uses,  the  number  of 
applications  allowed  per  year  was  either 
unrestricted  or  limited  to  2  or  3 
applications  per  year. 

•  Dicofol  applications  on  citrus  will 
not  exceed  3  pounds  a.i./acre  per  year. 
This  has  been  reduced  from  8  pounds 
a.i./acre  per  year. 

•  Dicofol  applications  on  strawberries 
will  not  exceed  2  pounds  a.i./acre  per 
year.  This  has  been  reduced  from  2.4 
pounds  a.i./acre  per  year. 

•  A  spray  drift  and  Runoff  Caution 
Statement  is  being  added  to  the  label. 
Also,  a  statement  prohibiting 
application  directly  to  water  is  being 
added  to  the  label. 

IV.  Public  Record  and  Electronic 
Subminions 

The  ofBcial  record  for  this  notice,  as 
well  as  the  public  version,  has  been 
established  for  this  notice  imder  docket 
control  number  OPP-34156  (including 
conunents  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  tJaimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  official  record  is  located 
at  the  address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docketOepainail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  6.1  file  format  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  (OPP- 
34156).  Electronic  comments  on  this 
notice  may  be  filed  online  at  many 
Federal  Depository  Libraries. 

List  of  Subjects 

Environmental  protection. 
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Dated:  December  4, 1998. 

Jack  E.  Housenger, 

Acting  Director,  Special  Review  and 
Reregistration  Division,  Office  of  Pesticide 
Programs. 

(FR  Doc.  98-33334  Filed  12-15-98;  8:45  amj 
WLUWG  cone  wo  50  P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-a040eA;  FRL-6042-e] 

Rhone-Pouienc  Co.;  Approval  of 
Pesticide  Product  Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  This  notice  announces 
Agency  approval  of  applications  to 
conditionally  register  the  pesticide 
products  Technical  Isoxaflutole  and 
Balance  WDG  Herbicide  containing  a 
new  active  ingredient  not  included  in 
any  previously  registered  products 
pursuant  to  the  provisions  of  section 
3(c)(7)(C)  of  the  Federal  Insecticide, 
Funffldde,  and  Rodenticide  Act 
(FIFRA).  as  amended. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Joanne  I.  Miller.  Product  Manager 
(PM)  23.  Registration  Division  (7505C). 
Office  of  Pesticide  Programs,  401  M  St.. 
SW. .  Washington.  DC  20460.  Office 
location  and  telephone  number  Rm. 
237.  CM  #2.  Environmental  Protection 
Agency.  1921  Jefferson  Davis  Hwy. 
Arlington,  VA  22202,  703-305-6224;  e- 
mail:  miller.joanne@epamail.epa.gov. 
SUPPt.EMENTARY  INFORMATION: 
Electronic  Availability:  Electronic 
copies  of  this  docimient  and  the  Fact 
Sheet  are  available  from  the  EPA  home 
page  at  the  Federal  Register 
Environmental  Sub-Set  entry  for  this 
docimient  under  "Laws  and 
Regulations"  (http://wrww.epa.gov/ 
fedjgstr/). 

EPA  issued  a  notice,  published  the 
Federal  Register  of  May  1, 1996  (61  FR 
19282)(FRL-5363-6).  which  announced 
that  Rhone-Poulenc  Ag  Company.  P.O 
Box  12014.  2  T.W.  Alexander  Drive. 
Research  Triangle  Park.  NC  27709.  had 
submitted  applications  to  conditionally 
register  the  herbicide  products 
Technical  Isoxaflutole  and  Balance 
WDG  Herbicide  (EPA  File  Symbols  264- 
LAA  and  264-LAT)  containing  the 
active  ingredient  isoxaflutole  [5- 
cyclopropyl-4-(2-methylsulfonyl-4- 
trifluoromethylbenzoyl)isoxazole)  at 
98%  and  76.5%  respectively,  an  active 
ingredient  not  included  in  any 
previously  registered  pesticide 
products. 


The  applications  were  approved  on 
September  15, 1998,  for  one  technical 
and  one  end-use  product  listed  below: 

1.  Technical  Isoxaflutole  for 
manufacturing  purposes  only  (EPA 
Registration  Number  264-566). 

2.  Balance  WDG  Herbicide  for  weed 
control  in  field  com  (EPA  Registration 

-    Number  264-567). 

A  conditional  registration  may  be 
granted  under  section  3(c)(7)(C)  of 
FIFRA  for  a  new  active  ingredient  where 
certain  data  are  lacking,  on  condition 
that  such  data  are  received  by  the  end 
of  the  conditional  registration  period 
and  do  not  meet  or  exceed  the  risk 
criteria  set  forth  in  40  CFR  154.7;  that 
use  of  the  pesticide  during  the 
conditional  registration  period  will  not 
cause  unreasonable  adverse  effects;  and 
that  use  of  the  pesticide  is  in  the  public 
interest.  The  Agency  has  considered  the 
available  data  on  the  risks  associated 
with  the  proposed  use  of  isoxaflutole. 
and  information  on  social,  economic,  ' 
and  environmental  benefits  to  be 
derived  from  such  use.  Specifically,  the 
Agency  has  considered  the  nature  and 
its  pattern  of  use.  application  methods 
and  rates,  and  level  and  extent  of 
potential  exposure.  Based  on  these 
reviews,  the  Agency  was  able  to  make 
basic  health  and  safety  detenninations 
which  show  that  use  of  isoxaflutole 
during  the  period  of  conditional 
registration  will  not  cause  any 
unreasonable  adverse  effect  on  the 
environment,  and  that  use  of  the 
pesticide  is.  in  the  public  interest. 

Consistent  with  section  3(c)(7)(C).  the 
Agency  has  determined  that  these 
conditional  registrations  are  in  the 
public  interest.  Use  of  the  pesticides  are 
of  significance  to  the  user  community, 
and  appropriate  labeling,  use  directions, 
and  other  measures  have  been  taken  to 
ensure  that  use  of  the  pesticides  will  not 
result  in  unreasonable  adverse  effects  to 
man  and  the  environment. 

More  detailed  information  on  these 
conditional  registrations  is  contained  in 
an  EPA  Pesticide  Fact  Sheet  on 
isoxaflutole. 

A  paper  copy  of  this  fact  sheet,  which 
provides  a  summary  description  of  the 
chemical,  use  patterns  and 
formulations,  science  findings,  and  the 
Agency's  regulatory  position  and 
rationale,  may  be  obtained  bom  the 
National  Technical  Information  Service 
(NTIS).  5285  Port  Royal  Road. 
Springfield.  VA  22161. 

In  accordance  with  section  3(c)(2)  of 
FIFRA.  a  copy  of  the  approved  label,  the 
list  of  data  references,  the  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA,  are  available  for  public 
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inspl 
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inspection  in  the  Public  Information 
and  Records  Intregrity  Branch, 

ination  Resources  and  Services 
^on  (7502C),  Office  of  Pesticide 
^  ams,  Environmental  Protection 
Agenpy,  Rm.  119,  CM  #2,  Arlington,  VA 
222^^  (703-305-5805).  Requests  for 
dataj  tnust  be  made  in  accordance  with 
the  provisions  of  the  Freedom  of 
Info^ation  Act  and  must  be  addressed 
to  th«  Freedom  of  Information  Office  (A- 
lOlJ,  401  M  St.,  SW..  Washington.  DC 
20460.  Such  requests  should:  (1) 
Identify  the  product  name  and 
registration  number  and  (2)  specify  the 
data  pr  information  desired. 

Aiihority:7U.S.C.  136. 

List  4f  Subjects 

Eiiyironmental  protection.  Pesticides 
andl  bests.  Product  registration. 
I^ifBd:  December  7, 1998. 

Jame*  Jones, 

Direjcjtor,  Registration  Division,  Office  of 
Pesa^ide  Programs. 

(FRpjoc.  98-33118  Filed  12-15-98;  8:45  ami 
I  oooE  asao-so-f 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPp-60847;  FRL-6040-6] 

IssMpnce  of  an  Experimental  Use 
Petjrhit 

AGMICY:  Environmental  Protection 

Ag^pcy  (EPA). 

ACtlDN:  Notice^ _^ 

summary:  EPA  has  granted  an 
exijdrimental  use  permit  to  the 
following  applicant.  The  permit  is  in 
accordance  with,  and  subject  to,  the 
prqVisions  of  40  CFR  part  172,  which 
deftties  EPA  procedures  with  respect  to 
thej  lise  of  pesticides  for  experimental 
use  purposes. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Diana  Home,  Biopesticides  and 
PoiUition  Prevention  Division  (7511C), 
OfCbe  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  ^.,  SW..  Washington.  DC  20460. 
Offibe  location,  telephone  number,  and 
e-rti^il  address:  Rm.  9W29,  CM  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA, 
Telephone:  703-308-8367,  e-mail: 
horne.diana@epamaiI.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
issued  the  following  experimental  use 
per<nit: 

r>)834-EUP-l.  Issuance.  EDEN 
Bi(»  cience  Corporation,  11816  North 
Cmik.  Parkway  N!,  Bothell,  WA  98011- 
82)5.  This  experimental  use  permit 
all  aws  the  use  of  548.58  pounds  of  the 


biological  pesticide  Harpin  on  4,997 
acres  to  evaluate  the  control  of  various 
bacterial,  viral,  and  fungal  diseases. 
Commodities  included  in  the  program 
are:  alfalfa,  apples,  blueberry,  citrus 
(oranges,  grapefruit,  lemons,  limes, 
tangerines,  and  tangelos),  conifer 
seedlings,  com,  sweet  com,  cotton, 
cranberry,  cucurbits  (cucumbers, 
squash,  and  melons),  small  grains 
(winter  or  spring  wheat  and  barley), 
grapes  (wine  and  table  varieties), 
omamental  roses,  omamentals 
(greenhouse  foliage  and  bedding  plants), 
peanuts,  peppers  (bell  and  chile), 
potatoes,  raspberry,  rice,  soybeans  (dry), 
strawberries,  sugar  cane,  tobacco  (hurley 
and  flue-cured),  tomatoes  (fresh  market 
and  processing),  and  turf  (lawn  and 
garden).  The  program  is  authorized  only 
in  the  States  of  Alabama,  Arizona, 
Arkansas,  California,  Connecticut. 
Florida,  Georgia,  Idaho,  Illinois,  Iowa, 
Kansas,  Kentucky,  Louisiana,  Michigan, 
Minnesota,  Mississippi,  Montana.  New 
Jersey,  New  Mexico,  New  York,  North 
Carolina,  North  Dakota.  Ohio,  Oregon. 
Pennsylvania,  South  Carolina,  South 
Dakota,  Tennessee,  Texas,  Virginia,  and 
Washington.  The  experimental  use 
permit  is  effective  from  October  31, 
1998  to  October  31,  2000. 

Persons  wishing  to  review  this 
experimental  use  permit  are  referred  to 
the  designated  contact  person.  Inquiries 
concerning  this  permit  should  be 
directed  to  the  person  cited  above.  It  is 
suggested  that  interested  persons  call 
before  visiting  the  EPA  office,  so  that 
the  appropriate  file  may  be  made 
available  for  inspection  purposes  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 

Authority:  7  U.S.C.  136. 

List  of  Subjects 

Environmental  protection, 
Experimental  use  permits. 

Dated:  December  2, 1998. 

Janet  L.  Andersen, 

Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

|FR  Doc.  98-33335  Filed  12-15-98;  8:45  am) 
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FARM  CREDIT  ADMINISTRATION 
[BM-10-DEC-e8-02] 

Interest  Rate  Risk  Managennent 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Final  policy  statement. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA  or  Agency), 


through  the  FCA  Board  (Board),  is 
issuing  a  final  policy  statement  that 
provides  guidance  on  interest  rate  risk 
management  to  Farm  Credit  System 
(System)  institutions,  excluding  the 
Federal  Agricultural  Mortgage 
Corporation  (Farmer  Mac).  The  policy 
statement  also  describes  the  Agency's 
approach  to  evaluating  interest  rate  risk 
when  making  a  determination  of  capital 
adequacy.  The  policy  statement 
identifies  key  elements  of  sound 
business  principles  and  practices  for 
interest  rate  risk  management  by  a 
System  institution.  The  policy  statement 
also  provides  criteria  by  which 
examiners  will  evaluate  the  adequacy 
and  effectiveness  of  a  System 
institution's  interest  rate  risk 
management. 

EFFECTIVE  DATE:  December  10, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  D.  Jacob.  Senior  Policy  Analyst. 
Office  of  Policy  and  Analysis.  Farm 
Credit  Administration.  McLean. 
Virginia  22102-5090.  (703)  883-4498. 
TDD  (703)  883-4444. 
or 
Wendy  R.  Laguarda.  Senior  Attorney, 
Office  of  General  Counsel,  Farm 
Credit  Administration,  McLean, 
Vii^inia  22102-5090,  (703)  883-4020, 
TDD  (703)  883-4444. 
SUPPI.EMENTARY  INFORMATION: 

L  Background 

The  Agency  published  a  proposed 
policy  statement  on  interest  rate  risk 
management  on  May  21.  1998  (63  FR 
27962).  We  received  comments  on  the 
proposed  policy  statement  from  the 
System's  Presidents'  Finance  Committee 
(System  joint  comments)  and  the 
Independent  Bankers  Association  of 
America  (IBAA  comments).  The 
comments,  discussed  in  greater  detail 
below,  reflect  the  views  of  System  banks 
and  associations  and  community  banlcs. 
respectively.  We  carefully  considered 
the  comments  in  the  formulation  of  the 
final  policy  statement  and  have  adopted 
the  policy  statement  substantially  as 
proposed.  The  final  policy  statement 
also  includes  minor  technical, 
grammatical,  and  syntactical  changes. 

.II.  System  Joint  Comments 

The  System  provided  six  comments 
on  the  proposed  policy  statement.  First, 
the  System  expressed  its  concerii  that 
the  policy  statement  does  not  apply  to 
Farmer  Mac  and  requested  an 
explanation  for  the  exclusion.  The 
System  banks  and  associations  believe 
that  the  interest  rate  risk  management 
principles  set  forth  in  the  poUcy 
statement  also  are  applicable  to  Farmer 
Mac. 
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The  Agency  did  not  make  the  policy 
statement  applicable  to  Farmer  Mac 
because  the  subject  of  interest  rate  risk 
must  be  addressed  in  risk-based  capital 
regulations  for  Fanner  Mac.  The  Fann 
Credit  Act  of  1971,  as  amended  (Act),  at 
12  U.S.C.  2279bb-l.  requires  the 
Agency,  acting  through  the  Office  of 
Secondary  Market  Oversight  (OSMO).  to 
issue  regulations  that  will  include  a 
risk-based  capital  test  which,  along  with 
other  factors,  will  include  interest  rate 
risk.  We  also  note  that  the  statute 
precludes  publishing  these  regulations 
prior  to  February  10. 1999.  In  light  of 
the  statutory  provisions  and 
forthcoming  regulations,  we  decided  not 
to  apply  this  policy  statement  to  Farmer 
Mac. 

In  the  last  sentence  of  section  IV.A.  of 
the  policy  statement,  entitled  "Risk 
Limits,"  the  System  suggested  that  the 
phrase  "A  System  institution's  board 
and  senior  management"  be  replaced 
with  "Each  System  institution."  The 
System  recommended  this  change 
because  it  felt  that  System  board 
responsibilities  were  adequately 
detailed  in  section  II.  of  the  policy 
statement.  We  decided  not  to  make  this 
change  because  we  want  to  emphasize 
the  responsibility  of  boards  to  set  risk 
limits  prior  to  the  introduction  of  new 
business  approaches  involving  new 
products,  hedging  activities,  or  position- 
taking  strategies.  We  believe  this  phrase 
is  necessary  to  specifically  identify  that 
this  responsibility  rests  with  the  board 
and  senior  management. 

In  section  IV.E.  of  the  policy 
statement,  entitled  "Additional 
Guidance  on  the  Interest  Rate  Risk 
Management  Process,"  the  System 
wanted  additional  guidance  on  when  or 
why  a  System  association  needs  to 
establish  limits  on  market  value  of 
equity  (MVE).  The  Agency  expects  an 
association  to  establish  an  MVE  limit 
when  it  implements  decisions  regarding 
the  duration  of  its  equity  position,  such 
as  by  mismatching  the  repricing  or 
maturity  of  its  assets  or  liabilities  either 
directly  or  through  the  use  of  a 
derivative  instrument.  We  have  revised 
the  first  bullet  of  the  second  paragraph 
of  section  IV.E.  of  the  policy  statement 
to  explain  when  an  association  should 
establish  an  MVE  limit. 

Also,  in  the  first  sentence  of  the  third 
paragraph  of  section  IV.E.  of  the  policy 
statement,  the  System  recommended 
replacing  the  phrase  "essentially  all" 
with  the  word  "primary"  in  the 
sentence:  "Finally,  a  direct  lender 
association  that  relies  on  its  funding 
bank  to  manage  essentially  all  sources  of 
interest  rate  risk  and  that  has  minimal 
level  of  interest  rate  risk  exposure 
should  establish  an  interest  rate  risk 
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management  program  that  includes 
.  .  ."  The  System  commented  that 
"essentially  all"  could  be  interpreted  in 
a  broad  number  of  ways,  including  the 
impact  of  changing  interest  rates  on 
earnings  from  an  association's  "own 
funds  position"  or  spread  compression 
due  to  competition.  The  FCA  Board 
agrees  that  the  phrase  "essentially  all" 
could  be  interpreted  to  include  interest 
rate  risk  that  is  under  the  direct  control 
of  the  association.  The  policy  statement 
has  been  changed  to  use  the  phrase 
"primary  sources  of  interest  rate  risk." 
In  the  context  of  the  policy  statement, 
"primary  sources  of  interest  rate  risk" 
encompasses  interest  rate  risk  from 
sources  such  as: 

•  Maturity  or  coupon  adjustment 
timing  differences  of  assets,  liabilities, 
and  off-balance-sheet  instnunents 
(repricing  or  mismatch  risk); 

•  Changes  in  the  slope  of  the  yield 
curve  (yield  cxirve  risk); 

•  Imperfect  correlation  in  the 
adjustment  of  the  rates  earned  and  paid 
on  different  instnunents  with  otherwise 
similar  repricing  characteristics  (basis 
risk);  and 

•  Interest  rate-related  options 
embedded  in  assets,  liabilities,  and  off- 
balance-sheet  instruments  (options  risk). 

Finally,  in  the  first  and  second  bullets 
of  the  third  paragraph  of  section  IV.E.  of 
the  policy  statenaent,  the  System 
recommended  replacing  the  phrase 
"tolerance  for"  with  "philosophy 
regarding"  as  well  as  deleting  the  phrase 
"and  exposure  levels."  This  section  of 
the  proposed  policy  statement  provides 
that  an  association  should  establish  an 
interest  rate  risk  management  program 
that  includes:  "A  policy  that  establishes 
the  board's  tolerance  for  interest  rate 
risk  ..."  and  "Procedures  to  ensure 
that  the  board  and  senior  management 
understand  the  sources  and  exposure 
levels  of  interest  rate  risk .  .  . ."  The 
System  suggests  that  its  wording  is  more 
appropriate  to  reflect  an  association's 
interest  rate  risk  management 
responsibilities  when  primary  sources 
of  interest  rate  risk  are  managed  by  its 
funding  bank.  We  believe  that  an 
association  should  establish  interest  rate 
risk  tolerances  and  quantify  interest  rate 
risk  exposure  levels  under  its  direct 
control.  Therefore,  we  have  not  made 
the  changes  suggested  by  the  System. 
However,  we  have  added  the  phrase 
"within  the  association's  direct  control" 
in  the  first  and  second  bullets  of  the 
third  paragraph  in  section  IV.E.  to  make 
it  clear  that  tolerance  limits  and 
exposiire  levels  need  only  be 
established  for  those  interest  rate  risks 
directly  imder  an  association's  control. 
For  example,  although  the  bank  may 
manage  primary  sources  of  interest  rate 


risk,  an  association  may  still  be  exposed 
to  risk  from  the  following  sources: 

•  Repricing  of  administered  rate 
loans: 

•  Adjustments  in  loan  spreads;  and 

•  Rate  movements  on  an  association's 
loanable  funds  position. 

We  also  have  added  to  section  IV.E  in 
the  second  bullet  of  the  third  paragraph 
the  phrase:  "and  the  sources  of  interest 
rate  risk  being  managed  by  the  funding 
bank."  We  added  this  phrase  to 
emphasize  that  even  vWien  the  funding 
bank  manages  primary  sources  of 
interest  rate  risk,  it  is  still  necessary  for 
the  association  board  and  management 
to  maintain  an  awareness  of  sudi  risk. 

m.  IBAA  Comments 

The  IBAA  commented  that  the 
guidance  on  interest  rate  risk 
management  developed  by  the  FCA, 
particularly  in  the  area  of  examination 
criteria,  is  not  as  thorough  as  similar 
guidance  provided  by  other  Federal 
financial  institution  regulatory  agencies 
{see  61  FR  33166.  June  26. 1996).'  The 
FCA  policy  statement  is  a  flexible 
document  providing  broad  gmdance  on 
the  subject  of  interest  rate  risk 
management.  Our  policy  statement 
includes  all  the  subject  areas  addressed 
in  the  joint  poficy  statement  issued  by 
other  Federal  financial  institution 
regulatory  agencies.  We  beUeve  that  the 
pohcy  statement  appropriately  covere 
all  areas  of  interest  rate  risk 
management  for  System  institutions. 
Finally,  like  other  Federal  financial 
institution  regulators,  we  will  include 
more  detailed  criteria  for  examining 
interest  rate  risk  management  practices 
in  our  publicly  available  FCA 
Examination  Manual. 

The  final  policy  statement,  as  adopted 
by  the  Board,  is  set  forth  below  in  its 
entirety. 

Policy  Statement  on  Interest  Rate  Risk 
Management 

(BM-lO-DEC-98-^2;  PCA-PS-74) 
Effective  Date:  December  10. 1998. 
Effect  on  Previous  Actions:  None. 
Source  of  Authority:  Sections  5.9  and 

5.17  of  the  Farm  Credit  Act  of  1971.  as 

amended. 

/.  Purpose 

Interest  rate  risk  is  the  exposure  of  a 
Farm  Credit  System  (System) 
institution's  financial  condition  to 
adverse  movements  in  interest  rates. 
This  policy  statement  provides  guidance 


'  Other  Federal  financial  agencies  that  issued  a 
joint  policy  statement  on  interest  rate  risk 
management  are  the  Office  of  the  Comptroller  of  the 
Currency,  the  Board  of  Governors  of  the  Federal 
Reserve  System,  and  the  Federal  Deposit  Insurance 
Corporation. 
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to  Syf  tem  institutions  on  principles  for 
pnidont  interest  rate  risk  management. 
The  iiolicy  statement  also  provides 
critevia  by  which  the  Farm  Credit 
Adn^inistration  (FCA  or  Agency)  will 
evaliiiate  the  adequacy  and  effsctiveness 
of  a  System  institution's  interest  rate 
risk  management. 

n.  Bbprd  of  Directors' Responsibilities 

E^i^ve  board  of  directors'  (board) 
oveiisight  of  an  institution's  interest  rate 
risk  activities  is  the  cornerstone  of  a 
sound  risk  management  process  and  a 
critical  element  of  a  board's  asset/ 
liability  management  policy.  A  board 
should  understand  the  natiire  and  level 
of  interest  rate  risks  and  how  such  risks 
relati  to  the  xjverall  business  strategies 
of  the  institution.  A  board  should  also 
define  its  risk  tolerance  levels  and 
expectations  for  interest  rate  risk 
man^ement.  To  properly  fulfill  its 
responsibilities  a  board  ^ould,  at  a 
minatnum: 

•  Approve  major  business  strategies 
and  policies  addressing  interest  rate 
rislf^  including  setting  relevant  risk 
lim^tlB,  and  integrating  such  strategies 
and  bolicies  into  the  institution's 
oveimll  strategic  and  financial  planning 
processes; 

•  Ensure  that  senior  management 
implements  a  soimd  risk  management 
process  that  facilitates  the 
idetiUfication,  measiuement, 
monitoring,  reporting,  and  control  of 
intensst  rate  risk; 

•iMonitor  the  institution's 
perif  rmance  and  overall  interest  rate 
rid^  profile  to  ensure  that  risk  is 
maintained  at  prudent  levels;  and 

•JEinsure  that  adequate  resources  and 
proper  control  systems  are  devoted  to 
interest  rate  risk  management,  including 
m^iiurement  activities. 

in.  Senior  Management  Responsibilities 

S^or  management  is  responsible  for 
ensjiiring  that  interest  rate  risk  is 
prcUerly  managed  on  both  a  long-range 
andday-to-day  basis.  In  managing  the 
institution's  activities  senior 
maniagement  should,  at  a  minimum; 

iiDevelop  and  implement  procedures 
{translate  the  board's  major  business 
strategies  and  poUcies  addressing 
interest  rate  risk,  including  risk  limits, 
into  operating  standards; 

•  [Ensure  adherence  to  the  lines  of 
authority  and  responsibility  that  the 
boud  has  approved  for  managing, 
maasuring,  and  reporting  interest  rate 
risk!  exposures; 

•  I  Oversee  the  implementation  and 
mawtenance  of  a  management  . 
inffirmation  system  and  other  systems 
that  appropriately  manage  and  control 
int  B  rest  rate  risk;  and 


•  Establish  proper  internal  controls 
and  audits  '  of  the  interest  rate  risk 
management  process. 

An  mstitution's  board  or  senior 
management  may  delegate  authority  for 
implementing  many  aspects  of  board 
policy  on  risk  management  to  an 
internal  committee  composed  of 
qualified  officers  and  staff  members, 
"rhe  risk  management  committee  should 
be  a  decision-making  body  involved  in 
the  acquisition,  allocation,  and  pricing 
of  the  institution's  resources  in  a 
manner  consistent  with  both  the  goals 
established  in  the  institution's  business 
plan  and  the  risk  tolerances  established 
by  the  board. 

IV.  Interest  Rate  Risk  Management 
Process 

Effective  control  of  interest  rate  risk 
requires  a  comprehensive  management 
process  that  includes  the  following 
elements: 

•  Policies  and  procedures  designed  to 
control  the  nature  and  amount  of 
interest  rate  risk  that  the  institution 
assumes; 

•  A  system  for  identifying  and 
measuring  interest  rate  risk; 

•  A  system  for  monitoring  and 
reporting  interest  rate  risk;  and 

•  A  system  of  internal  controls  and 
audits  to  ensure  the  integrity  of  the 
overall  risk  management  process. 

Each  of  these  elements  is  discussed 
below. 

A.  Risk  Limits 

Each  System  institution  should 
establish  appropriate  controls  to 
effectively  limit  interest  rate  risk 
exposures  within  the  risk  tolerances 
established  by  its  board.  Established  risk 
limits  should  be  consistent  with  the 
institution's  overall  measurement  of 
interest  rate  risk  and  should  consider 
capital  levels  and  earnings  performance. 
Risk  limits  must  be  clearly  defined, 
ensure  that  exposures  will  not  lead  to  an 
imsafe  or  imsound  condition,  be 
consistent  with  the  nature  and 
complexity  of  the  institution's  activities, 
and  be  evaduated  within  the  institution's 
total  risk-bearing  capacity.  The  risk 
limits  should  address  the  potential 
impact  of  changes  in  market  interest 
rates  on  both  reported  earnings  and  the 
market  value  of  equity  (MVE). 
Exceptions  to  established  risk  limits 
should  be  appropriately  controlled. 


approved,  and  reported.  In  addition, 
risk  limits  should  be  reviewed  at  least 
annually  to  ensure  that  they  remain 
appropriate.  A  System  institution's 
board  and  senior  management  should 
further  ensure  that  adequate  operational 
procediu^s,  controls,  and  risk  limits  are 
in  place  prior  to  introducing  new 
business  approaches.  New  business 
approaches  have  the  potential  to 
increase  materially  an  institution's 
interest  rate  risk  exposure,  particularly 
when  they  involve  new  products, 
hedging  activities,  or  position-taking 
strategies. 

B.  Interest  Rate  Risk  identification  and 
Measurement 

Senior  management  should  ensure  the 
adequacy  and  completeness  of  the 
interest  rate  risk  identification  and 
measurement  system.  The  quality  and 
reliability  of  the  identification  and 
measiuement  system  depend  on  the 
type  of  system  used,  the  quality  of  the 
data,  and  various  assumptions  used  in 
the  model;  therefore,  close  attention  to 
these  areas  is  needed.  Senior 
management  should  ensure  that  the 
identification  and  measurement  system: 

•  Enables  management  to  identify  in 
a  timely  and  accurate  manner  risks 
arising  from  the  institution's  existing 
activities  and  from  new  business 
activities; 

•  Captures  and  measures  all  material 
sources  of  interest  rate  risk  in  ways  that 
are  consistent  with  the  scope  of  the 
institution's  activities  '  and  considers 
all  relevant  repricing  and  maturity  data 
such  as  current  balances,  contractual 
rates,  principal  payments,  interest  reset 
dates,  maturities,  index  rates,  and  rate 
caps  and  floors; 

•  Utilizes  assumptions  that  are 

clearly  commimicated  to  and 
understood  by  risk  managers  and  the 
board  of  directors;  and 

•  Measures  an  institution's 
viilnerability  to  loss  under  stressful 
market  conditions,  including  a 
breakdown  of  key  assumptions. 

When  assessing  the  scope  of  an 
institution's  exposure,  risk  managers 
should  consider  the  effect  on  earnings 
and,  when  appropriate,  MVE.  The  effect 
on  earnings  is  important  because 
reduced  earnings  or  losses  can  adversely 


2  "Audits"  refers  to  audits  performed  by  either 
internal  or  external  auditors.  An  institution  can  rely 
on  qualified  internal  auditors  to  perform  the  audit 
functions.  However,  we  encourage  institution 
boards  to  consider  using  external  auditors  if  the 
interest  rate  risk  exposures  are  complex  and 
appropriate  interest  rate  risk  management  practices 
are  critical  to  controlling  risk  exposures  at  prudent 
levels. 


>For  a  System  institution  with  a  high  level  of 
interest  rate  risk  or  a  complex  risk  exposure, 
interest  rate  risk  should  be  measured  over  a  range 
of  potential  interest  rate  changes,  economic 
scenarios,  and  yield  curve  shifts  so  as  to  capture 
effectively  all  material  exposures  (options, 
mismatch/repricing,  basis,  and  yield  curve).  For  a 
System  association  where  the  funding  bank 
manages  the  majority  of  interest  rate  risk,  any 
locally  managed  interest  rale  risk  should  be 
measured  at  least  annually  as  part  of  the 
association's  annual  financial  planning  process. 


69288 


affect  liquidity  and  capital  adequacy. 
The  effect  on  MVE  is  important  because 
adverse  changes  in  the  market  value  of 
assets,  liabilities,  and  off-balance-sheet 
instruments  can  afiiect  the  future 
performance  and  liquidity  of  a  System 
institution. 

C.  Monitoring  and  Reporting 

Each  System  institution  must  have 
adequate  information  systems  for 
monitoring  and  reporting  interest  rate 
risk  exposures.  These  systems  should 
provide  the  board,  senior  management, 
and  any  risk  management  committee 
with  clear,  concise,  and  timely 
summaries  of  the  institution's  aggregate 
exposures,  compare  current  exposure  to 
pohcy  limits,  and  allow  for  a 
determination  of  whether  the  institution 
holds  sufBcient  capital  in  relation  to  the 
level  of  risk  exposure.  Risk  reports 
should  provide  sufficient  information 
for  the  board  and  senior  management  to 
assess  exposure.  The  frequency  of 
internal  reporting  should  be  determined 
by  the  board  and  senior  management 
and  should  depend  on  the  amount  and 
complexity  of  an  institution's  level  of 
risk. 

D.  Internal  Controls  and  Audits 

Each  System  institution  should 
maintain  an  effective  system  of  internal 
controls  as  part  of  its  interest  rate  risk 
management  process.  Controls  should 
include  a  process  for  identifying  and 
evaluating  risk,  establishing  appropriate 
exposure  limits  and  approval  processes, 
and  requiring  recondUations,  audits, 
and  other  mechanisms  designed  to 
provide  reasonable  assurance  that 
interest  rate  risk  is  managed  in  a  safe 
and  sound  manner.  The  controls  should 
clearly  define  official  lines  of  authority 
and  the  appropriate  separation  of  duties 
to  avoid  conflicts  of  interest,  and  should 
ensure  that  personnel  follow  established 
poUcies  and  procedures. 

An  institution  with  more  complex 
risk  exposures  should  ensure  that  its 
interest  rate  risk  process  is  audited  on 
a  regular  basis.  Qualified  individuals 
who  are  independent  of  the  function 
they  are  assigned  to  audit  or  external 
auditOTS  should  conduct  the  audits.  The 
audits  should  test  the  effectiveness  of 
controls  and  ensiu«  appropriate  follow- 
up  with  management  where  risk  limits 
have  been  exceeded  or  deficiencies  in 
interest  rate  risk  management  are 
identified.  Audits  of  risk  measurement 
systems  and  models  should  include 
assessments  of  the  assumptions, 
parameters,  and  methodologies  used. 
The  audit  results  should  be  reported  to 
the  board  and  senior  management. 
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E.  Additional  Guidance  on  the  Interest 
Rate  Risk  Management  Process 

The  interest  rate  risk  management 
process  will  vary  among  System 
institutions  in  accordance  with  the  level 
of  interest  rate  risk  exposure.  For 
instance,  a  System  bank,  direct  lender 
association,  or  a  service  corporation  that 
is  managing  major  sources  of  interest 
rate  risk  should  employ  comprehensive 
interest  rate  risk  management 
techniques.  Similarly,  measurement 
practices  should  ad(h«ss  all  applicable 
elements  of  an  effective  process  for 
interest  rate  risk  management  discussed 
in  this  policy  statement.  These  practices 
should  help  ensiire  the  establishment 
and  maintenance  of  adequate  controls 
over  the  identification,  measurement, 
monitoring,  and  reporting  of  all  sources 
of  interest  rate  risk. 

The  formality  and  comprehensiveness 
of  the  risk  management  process  will 
vary  among  System  associations 
depending  on  the  extent  to  which  the 
funding  bank  centrally  manages  interest 
rate  risk.  For  instance,  a  direct  lender 
association  that  is  managing  some 
sources  of  interest  rate  risk  locally  and 
that  has  the  potential  for  a  moderate 
level  of  interest  rate  risk  exposure 
should  implement  an  interest  rate  risk 
program  that  includes: 

•  A  policy  that  defines  the  board's 
interest  rate  risk  tolerance  arising  from 
the  sources  of  interest  rate  risk  being 
managed  locally  and  that  sets  risk  limits 
ftom  an  earnings  perspective  and,  if 
appropriate  considering  the  sources  of 
interest  rate  risk  being  managed,  an 
MVE  perspective.  For  instance,  a 
System  association  should  impose  an 
MVE  limit  when  it  implements 
decisions  regarding  the  duration  of  its 
equity  position,  such  as  by  mismatching 
the  repricing  or  maturity  of  its  assets  or 
Uabilities  either  directly  or  through  the 
use  of  a  derivative  instrument; 

•  Procedures  and  practices 
established  by  senior  management  that 
adequately  identify,  measure,  control, 
monitor,  and  report  interest  rate  risk 
within  the  association's  direct  control; 

•  Procedures  and  practices 
established  by  senior  management  that 
ensure  that  the  board  is  informed  of  the 
sources  and  exposure  levels  of  interest 
rate  risk; 

•  Reliable  information  systems  and 
modeUng  capabilities  that  are 
commensurate  with  the  nature  of  the 
interest  rate  risk  being  managed  and  that 
measure  interest  rate  risk  under  various 
economic  scenarios;  and 

•  Consideration  of  interest  rate  risk 
exposures  in  the  capital  adequacy  plan 
as  required  by  §  1615.5200(b)(7). 

Finally,  a  direct  lender  association 
that  relies  on  its  funding  bank  to 


inanage  primary  sources  of  interest  rate 
risk  and  that  has  a  minimal  level  of 
interest  rate  risk  exposure  should 
establish  an  interest  rate  risk 
management  program  that  includes: 

•  A  policy  that  establishes  the  board's 
tolerance  for  interest  rate  risk  within  the 
association's  direct  control; 

•  Procedures  and  practices  to  ensure 
that  the  board  and  senior  management 
are  informed  of  the  sources  and 
exp(»ure  levels  of  interest  rate  risk 
within  the  association's  direct  control 
and  the  sources  of  interest  rate  risk 
being  managed  by  the  funding  bank; 

•  Consideration  ofinterest  rate  risk 
exposures  in  the  capital  adequacy  plan 
as  required  by  §  1615.5200(b)(7);  and 

•  An  analysis,  prepared  at  least 
annually,  of  potential  earnings  exposiue 
to  changing  interest  rates. 

V.  FCA's  Capital  Adequacy 
Determination  for  Interest  Rate  Risk 

FCA  examiners  will  assess  an 
institution's  capital  adequacy  for 
interest  rate  risk  based  on  the  evaluation 
of  an  institution's  level  ofinterest  rate 
risk  exposure  and  its  risk  management 
practices.  The  results  of  an  institution's 
interest  rate  risk  management  process 
will  be  considered  when  evaluating 
interest  rate  risk  exposure  levels  in 
accordance  with  the  FCA's  Financial 
Institution  Rating  System. 

Dated:  December  11. 1998. 
Floyd  Fithian, 

Secretary.  Farm  Credit  Administration  Board. 
(PR  Doc.  98-33339  Filed  12-15-98;  8:45  am) 
MUMQ  CODE  •706-41-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Coliection(s)  Being  Reviewed  by  ttie 
Federal  Communications  Commission 

December  8, 1998. 

SUMMARY:  The  Federal  Communications 
Conunissions.  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s).  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  104-13.  An  agency 
may  not  conduct  or  sponsor  a  collection 
of  information  unless  it  displays  a 
currently  valid  control  niunber.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
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whglber  the  proposed  collection  of 
infcptnation  is  necessary  for  the  proper 
periormance  of  the  functions  of  the 
Coo^nission,  including  whether  the 
infojiWtion  shall  have  practical  utility; 
(b)  libe  accuracy  of  the  Commission's 
burdJBn  estimate;  (c)  ways  to  enhance 
the  Iquality,  util|ty,  and  clarity  of  the 
infqnnation  collected;  and  (d)  ways  to 
miqilnize  the  burden  of  the  collection  of 
infoonation  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATBS:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  on  or  before  February 
16, 1999.  If  you  anticipate  that  you  will 
be  submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
timp  allowed  by  this  notice,  you  should 
advti^  the  contact  listed  below  as  soon 
as  possible. 

ADDHESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
CoiQmissions,  Room  A1804, 445  12th 
Street.  SW.,  Washington,  DC  20554  or 
viaiQie  Internet  to  lesmith@fcc.gov. 

FOR  FURTHER  INFORMATKM  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Intihiet  at  lesmith@fcc.gov. 

SUfjlfLEMENTARY  INFORMATKM: 

t  Control  Number:  3060-0600. 

fhle:  Application  to  Participate  in  an 
FCC  Auction. 

^^rm  Numbers:  FCC  175  and  FCC 
17ip5. 

Type  of  Review:  Extension  of  an 
exining  collection. 

Respondents:  Business  or  other  for- 
pr0ftt  entities;  Not-for-profit 
in^tutions;  State.  Local  or  Tribal 
Governments. 

^mber  of  Respondents:  12,400. 

k^mated  Time  per  Response:  45 
minlB.  for  Form  175;  15  mins.  for  Form 
17ifs. 

ifieque/icy  of  Response:  On  occasion 
rep(^rting  requirements. 

ytal  Annucd  Burden:  15,600  hours. 
jtal  Annual  Costs:  $3,120,000. 
eds  and  Uses:  The  information  will 
be  used  by  the  Commission  to 
determine  if  the  applicant  is  legally, 
technically,  and  &iancially  qualified  to 
participate  in  an  FCC  auction.  The  rules 
and  requirements  are  designed  to  ensure 
that  the  competitive  bidding  process  is 
limited  to  serious  qualified  applicants 
and  to  deter  possible  abuse  of  the 
bidding  and  licensing  process.  The 
Cof^miission  plans  to  use  this  form  for 
all  tipcoming  auctions  and  reauctions. 


Federal  Communications  Commission. 

Magalie  Roman  Sales, 

Secretary. 

(PR  Doc.  9S-33227  Filed  12-15-98;  8:45  am] 

BILUHQ  OOOE  STIS-ei-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  Licenae 
Applicanta 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission. 
Washington.  DC.  20573. 
J.B.R.  Marine  Inc..  1930  S.  Brea  Canyon 
Road,  Suite  #C-240,  Diamond  Bar,  CA 
91765,  Officer:  Xiuji  Zhang,  President 
Tropical  Transfer  Inc.,  5701  Biscayne 
Boulevard,  No.  901,  Miami,  FL 
33137-2602,  Officers:  Julia  Danvers, 
President;  Alan  Danvers.  Treasurer 
Lion  Cargo  Brokers,  Inc.,  8055  N.W. 
77th  Court,  Suite  5.  Miami,  FL  33166. 
Officers:  Gary  M.  Goldfarb,  Vice 
President;  Ramon  A.  Purtu,  Vice 
President 

Dated:  December  10, 1998. 
Jowph  C  PoUdng. 
Secretary. 

[PR  Doc.  98-33229  Filed  12-15-98;  8:45  am] 
BILUNQ  CODE  t730-«1-M 


FEDERAL  TRADE  COMMISSION 

Public  Worfcahop:  U.S.  Perapectivea  on 
Conaumer  Protection  In  the  Global 
Electronic  Marketplace 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Initial  Notice  Requesting 
Academic  Papers  and  Public  Comment 
and  Aimouncing  Public  Workshop. 

SUMMARY:  The  Federal  Trade 
Commission  plans  to  hold  a  pubUc 
workshop  to  examine  U.S.  perspectives 
on  consumer  protection  in  the  global 
electronic  marketplace,  and  seeks 
academic  papers  and  public  comment  to 
inform  this  examination. 
DATES:  Papers  and  written  comments  are 
requested  to  be  submitted  on  or  before 
February  26, 1999.  The  workshop  will 
be  held  during  the  spring  of  1999. 
ADDRESSES:  Six  hard  copies  of  each 
paper  and  written  comment  should  be 


submitted  to:  Secretary,  Federal  Trade 
Commission,  Room  H-159,  600 
Pennsylvania  Ave..  N.W.,  Washington, 
D.C..  20580.  Comments  should  be 
captioned  "U.S.  Perspectives  on 
Consumer  Protection  in  the  Global 
Electronic  Marketplace— Comment. 
P994312." 

Fonn  and  Availability  of  Comments: 
To  enable  prompt  review  and 
accessibility  to  die  public,  papers  and 
comments  also  should  be  submitted,  if 
possible,  in  electronic  form,  on  either 
one  5-1/4  or  one  3-1/2  inch  computer 
disk,  with  a  disk  label  stating  the  name 
of  the  submitter  and  the  name  and 
version  of  the  word  processing  program 
used  to  create  the  document.  (Programs 
based  on  DOS  or  Windows  are 
preferred.  Files  from  other  operating 
systems  should  be  submitted  in  ASCII 
text  format.) 

Papers  and  written  comments  will  be 
available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act.  5  U.S.C.  §  552.  and 
Commission  regulations.  16  C.F.R.  Part 
4.9,  on  normal  business  days  between 
the  hours  of  8:30  a.m.  and  5:00  p.m.  at 
Room  130,  Federal  Trade  Commission, 
600  Pennsylvania  Avenue,  N.W., 
Washington.  D.C.  20580.  The 
Commission  will  make  this  notice  and. 
to  the  extent  possible,  all  papers  or 
comments  received  in  response  to  this 
notice  available  to  the  public  through 
the  Internet  at  the  following  address: 
http://www.ftc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
exact  dates,  location,  and  information 
about  public  participation  in  the 
workshop  will  be  announced  later  by 
Federal  Register  notice.  For  questions 
about  this  request  for  academic  papers 
and  comments,  contact  either:  Lisa 
Rosenthal.  Legal  Advisor  for 
International  Consumer  Protection, 
Division  of  Planning  and  Information, 
Bureau  of  Consumer  Protection,  Federal 
Trade  Commission.  600  Pennsylvania 
Avenue,  N.W.,  Washington,  D.C.  20580, 
telephone  202-326-2249,  e-mail 
lrosenthal@ftc.gov;  or  Jonathan  Smollen, 
Attorney,  Division  of  Financial 
Practices,  Bureau  of  Consumer 
Protection,  Federal  Trade  Commission, 
600  Pennsylvania  Avenue,  N.W., 
Washington.  D.C.  20580,  telephone  202- 
326-3457,  e-mail  jsmpllen@ftc.gov. 
SUPPt^MENTARY  INFORMATION: 

Background 

The  number  of  direct,  international 
business-to-constimer  transactions 
involving  electronic  commerce  is 
expected  to  increase  significantly  in  the 
future.  Global  networks  have  the 
potential  to  offer  consimiers  substantial 


69290 


Federal  Register /Vol.  63,  No.  241 /Wednesday,  December  16.  1998 /Notices 


\^ 


benefits,  including  convenience  and 
access  to  a  wide  range  of  goods, 
services,  and  information  at  lower  cost. 
But  these  benefits  cannot  be  realized 
fully  until  consumers  develop 
confidence  in  commercial  activities 
conducted  over  global  networks  and 
businesses  are  assured  of  a  stable  and 
predictable  commercial  environment.. 
Accordingly,  the  present  challenge  is  to 
encourage  the  development  of  a  global 
marketplace  that  offers  safety, 
transparency,  and  legal  certainty.  The 
Federal  Ti^de  Ck>mmission,  by  seeking 
public  comment  and  holding  a  public 
workshop,  aims  to  facilitate  an  ongoing 
dialogue  on  how  government,  industry, 
and  consumers  can  work  together  to 
meet  this  important  challenge. 

Invitation  to  Comment 

Interested  parties,  including 
academics,  industry  members, 
consumer  advocates,  and  government 
representatives,  are  requested  to  submit 
academic  papers  or  written  comments 
on  any  issue  of  fact,  law,  or  policy  that 
may  inform  the  Commission's 
examination  of  U.S.  perspectives  on 
consumer  protection  in  the  global 
electronic  marketplace.  Because  U.S. 
perspectives  on  these  issues  should  be 
informed  by  international  approaches, 
comments  should  not  be  limited  to 
examinations  of  domestic  laws  or 
poUcies.  Please  provide  copies  of  any 
studies,  surveys,  research,  or  other 
empirical  data  referenced  in  responses. 

The  questions  set  forth  below  are 
intended  only  as  examples  of  the  issues 
relevant  to  the  Commission's 
examination.  Submitters  are  invited  to 
comment  on  any  relevant  issue, 
regardless  of  whether  it  is  identified 
below. 

General 

1.  What  current  protections  exist  for 
consumers  engaged  in  electronic 
commerce  with  foreign  businesses? 

a.  To  what  extent  to  do  current 
protections  vary  by  sector  or  context? 

b.  To  what  extent  do  protections  for 
consumers  in  the  traditional 
marketplace  apply  to  consumer 
transactions  in  the  global  electronic 
marketplace? 

2.  To  what  extent  do  existing  laws, 
conventions,  treaties,  or  practices 
provide  effective  protection  for 
consiuners  engaged  in  electronic 
commerce  with  foreign  businesses?  To 
what  extent  do  they  need  to  be 
modified? 

3.  To  the  extent  that  existing  laws, 
conventions,  treaties,  or  practices  need 
to  be  modified  to  provide  effective 
protection  for  consumers  engaged  in 
electronic  commerce  with  foreign 
businesses: 


a.  How  should  such  modifications 
vary  according  to  industry  sector  or 
context? 

b.  How  would  such  modifications 
affect  law  enforcement  actions  by 
government  agencies? 

c.  How  would  such  modifications 
affect  business-to-business  transactions? 

d.  How  would  such  modifications 
affect  the  development  of  the  global 
electronic  marketplace  as  a  whole? 

4.  What  efforts  to  examine  consumer 
protection  in  the  global  electronic 
marketplace  are  already  underway  by 
private  or  public  entities  at  the 
international,  national,  state,  or  local 
levels?  What  is  the  status  of  such 
efforts? 

Conflicts  of  Law 

5.  When  a  consumer  engages  in 
electronic  commerce  with  a  foreign 
business,  which  laws  govern  the 
transaction? 

a.  How  is  that  determined? 

b.  Which  choice  of  law  would  best 
facilitate  commerce  and  provide 
effective  consumer  protection? 

c.  Under  what  circiunstances  should  a 
consumer  and  a  foreign  business  be  able 
to  contractually  agree  on  the  governing 
law? 

d.  To  what  extent  do  existing  laws, 
conventions,  treaties,  or  practices 
affecting  choice  of  law  need  to  be 
modified? 

6.  When  a  consumer  engages  in 
electronic  commerce  with  a  foreign 
business,  which  court  system  or  systems 
may  adjudicate  disputes  arising  from 
the  transaction? 

a.  How  is  that  determined? 

b.  Which  forum  choice  would  best 
facilitate  commerce  and  provide 
effective  consumer  protection? 

c.  Under  what  circumstances  should  a 
consumer  and  a  foreign  business  be  able 
to  contractually  agree  on  the 
adjudicating  court  system? 

d.  To  what  extent  do  existing  laws, 
conventions,  treaties,  or  practices 
affecting  jurisdiction  need  to  be 
modified? 

7.  If  a  consujner  were  to  obtain  a 
judgment  against  a  foreign  business, 
under  what  circumstances  would  that 
judgment  be  recognized  by  a  court 
system  in  another  country? 

a.  Under  what  circumstances  would 
the  judgment  be  recognized  if  it  had 
been  obtained  by  a  government  agency 
acting  on  behalf  of  wronged  consumers? 

b.  To  what  extent  do  existing  laws, 
conventions,  treaties,  or  practices 
affecting  judgment  recognition  need  to 
be  modified? 

8.  To  what  extent  do  existing  U.S. 
federal  and  state  laws  need  to  be 
reconciled  with  each  other  and  with 
laws  in  other  countries  to  provide 
effective  protection  for  consumers 


engaged  in  electronic  commerce  with 
foreign  businesses? 

Electronic  Contracts 

9.  To  what  extent  do  existing  laws, 
conventions,  treaties,  or  practices 
governing  contracts  provide  effective 
protection  for  consumers  engaged  in 
electronic  commerce  with  foreign 
businesses?  To  what  extent  do  they 
need  to  be  modified? 

10.  Given  that  electronic 
communications  do  not  allow  for 
traditional  written  signatures,  under 
what  circumstances  should  electronic 
signatures  (or  other  technological  means 
for  a  party  to  express  intent  to  be  bound) 
be  legally  recognized  and  binding? 

11.  How  should  the  burden  of  proof 
and  risk  of  loss  be  allocated  with  respect 
to  potentially  fraudulent  uses  of 
electronic  signatures? 

International  Requirements 

12.  What  are  the  minimum 
protections  that  should  be  available  to 
consumers  in  the  global  electronic 
marketplace? 

a.  To  what  extent  are  businesses 
required  to  provide  disclosures  to 
consumers?  To  what  extent  should  they 
be? 

b.  To  what  extent  are  mechanisms  in 
place  that  enable  consumers  to 
complain  about  the  practices  of  foreign 
businesses?  To  what  extent  should  there 
be? 

c.  To  what  extent  is  there  a  time 
period  during  which  consimiers  can 
rescind  agreements  entered  into  with 
foreign  businesses  (also  referred  to  as  a 
"cooling-off  period")?  To  what  extent 
should  there  be? 

d.  To  what  extent  are  there 
mechanisms  in  place  that  enable 
harmed  consumers  to  obtain  redress 
bom  foreign  businesses?  To  what  extent 
should  there  be? 

e.  Under  what  circumstances  and  to 
what  extent  are  consumers  using 
electronic  payment  methods,  i.e.  credit, 
debit,  or  stored-value  cards,  entitled  to 
have  their  accounts  credited  (also 
referred  to  as  "charge-backs")?  To  what 
extent  should  they  be? 

f.  To  what  extent  is  there  a  need  for 
uniform  consumer  protection 
requirements  or  harmonized  consumer 
protection  laws? 

13.  To  what  extent  is  there  a  need  for 
international  dispute  resolution 
procedures  or  tribunals  for  consumers 
engaged  in  electronic  commerce  with 
foreign  businesses? 

Law  Enforcement  Agencies 

14.  What  is  the  proper  role  for  law 
enforcement  agencies  in  providing 
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effective  protection  for  consumers 
engaged  in  global  electronic  conunerce? 

15.  To  wbat  extent  do  private  actions 
provi^  effective  protection  for 
consumers  engaged  in  electronic 
comnk^rce  widi  foreign  businesses? 

16.  jTo  what  extent  do  existing  laws, 
conventions,  treaties,  or  practices  with 
respect  to  the  sharing  of  information 
amoqg  law  enforcement  agencies  in 
diffeiiant  countries  provide  effective 
protection  for  consimiers  engaged  in 
global  ielectronic  commerce?  To  what 
extenit  do  they  need  to  be  modified? 

17.  To  what  extent  do  existing  laws, 
conventions,  treaties,  or  practices  with 
respect  to  the  coordination  of  law 
enfoitpement  activities  between  different 
coimtiies  provide  effective  protection 
for  consumers  engaged  in  global 
electr4>nic  commerce?  To  what  extent  do 
they  need  to  be  modified? 

184  fo  what  extent  is  there  a  need  for 
interhlEitional  dispute  resolution 
procedures  or  tribimals  for  law 
enforcement  agencies  seeking  to  protect 
consumers  engaged  in  electronic 
comiiiierce  with  foreign  businesses? 

Consji^mer  and  Business  Education 

19,  What  steps  have  been,  and  should 
be,  taien  to  educate  consiuners  about 
the  ^obal  electronic  marketplace? 

20.  What  steps  have  been,  and  should 
be,  taken  to  educate  business  about 
consumer  protection  in  the  global 
elect^nic  marketplace? 

Members 

iow  does  the  provision  of 
effet^ve  protection  for  consumers  in  the 
global  electronic  marketplace  benefit 
indutsjtry  members? 

22f  'How  does  the  provision  of 
effecjtive  protection  for  consimiers  in  the 
global  electronic  marketplace  present 
challenges  to  industry  members? 

23.  To  what  extent  do/will  the 
benel^ts  and  challenges  industry 
men^bers  experience  with  respect  to 
conilumer  protection  in  the  global 
electilonic  mariietplace  differ  from  those 
expetienced  in  the  traditional 
maruitplace? 

24.1  To  what  extent  do/will  industry- 
led  s<f  If-regulatory  programs  provide 
effe<itive  protection  for  consumers  in  the 
global  electronic  marketplace? 

Dev^opment  of  the  Global  Electronic 
Maiwtplace 

23J  How  much  and  how  quickly  will 
electronic  commerce  grow  over  the  next 
five  years? 

a.  What  developments  will  spur  its 
growth? 

b.  What  developments  will  hinder  its 

growth? 

2$.  How  will  electronic  conmierce 
change  over  the  next  five  years? 


a.  What  will  be  the  demographics  of 
consumers  and  businesses  engaged  in 
electronic  commerce? 

b.  What  types  of  products  and 
services  will  be  sold  electronically? 

27.  To  what  extent  do/will  new 
marketing  techniques  made  possible  by 
technological  developments  affect 
consumer  protection? 

28.  To  what  extent  do/will 
technological  developments  enable 
consumers  to  protect  themselves? 

Workshop 

29.  What  should  be  the  primary  focus 
and  scope  of  the  Commission's  initial 
public  workshop  on  "U.S.  Perspectives 
on  Consiuner  Protection  in  the  Global 
Electronic  Marketplace?" 

30.  Which  interests  should  be 
represented  at  the  Conunission's  initial 
public  workshop  on  "U.S.  Perspectives 
on  Consumer  Protection  in  the  Global 
Electronic  Marketplace?" 

Authority:  15  U.S.C.  41  et  seq. 

By  direction  of  the  Commission. 
Donald  S.  (Hark, 
Secretary. 
|FR  Doc.  98-33281  Filed  12-15-98;  8:45  am] 

BILUNQ  COM  (TBO-OI-P 


FEDERAL  TRADE  COMMISSION 


[File  No.  9623147] 

American  College  for  Advancomant  In 
Medicine;  Anal]^  to  Aid  Public 
Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  PubUc  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order— embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  February  16, 1999. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159, 600  Pa.  Ave.,  NW.. 
Washington.  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dean  Graybill,  FTC/H-200.  Washington. 
D.C.  20580.  (202)  326-3284  or  Richard 
Cleland,  FTC/H-200,  Washington,  D.C. 
20580.  (202)  326-3088. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 


Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period ' 
of  sixty  (60)  days.  The  follovidng 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  December  8, 1998),  on 
the  World  Wide  Web,  at  "http:// 
www.ftc.gov/os/actions97.htm."  A 
paper  copy  can  be  obtained  from  the 
FTC  Public  Reference  Room,  Room  H- 
130, 600  Pennsylvania  Avenue,  NW., 
Washington,  D.C.  20580,  either  in 
person  or  by  calling  (202)  326-3627. 
Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii). 

Analysis  of  Propoeed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  the  American 
College  for  Advancement  in  Medicine 
("ACAM"  or  the  "proposed 
respondent").  ACAM  is  an  incorporated 
non-profit  professional  association 
comprised  principally  of  physicians. 
The  Commission  has  alleged  that  ACAM 
promotes  EDTA  chelation  therapy  to  the 
pubUc  as  an  effective  treatment  for 
atherosclerosis,  i.e.,  blocked  arteries. 
Chelation  therapy  consists  of  the 
intravenous  injection  into  the  body  of  a 
chemical  substance  (ethylene  diamine 
tetraacetic  acid,  ("EDTA")),  which,  after 
bonding  with  metals  and  minerals  in  the 
bloodstream,  is  expelled  through  the 
body's  excretory  functions.  ACAM 
promotes  this  service  to  consumers 
through  print  materials  and  a  Web  site. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  will  decide  whether  it 
should  vnthdraw  from  the  agreement  or 
make  final  the  agreement's  proposed 
order. 

The  Commission  has  alleged  that 
proposed  respondent  has  made  false 
and  unsubstantiated  claims  in  its 
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advertising  materials  that  are  likely  to 
mislead  consumers  concerning  (1)  the 
effectiveness  of  EDTA  chelation  therapy 
to  treat  atherosclerosis;  and  (2)  the 
existence  of  scientific  proof  of  the 
effectiveness  of  EDTA  chelation 
therapy. 

The  proposed  consent  order  addresses 
the  alleged  misrepresentations  dted  in 
the  accompanying  complaint  by 
prohibiting  proposed  respondent  firom 
representing  in  any  futiue  advertising 
for  chelation  therapy  that  EDTA 
chelation  therapy  is  effective  to  treat 
atherosclerosis  unless  the  representation 
is  supported  by  competent  and  reUable 
scientific  evidence  (Part  I.A).  In 
addition,  the  proposed  order  requires 
that  proposed  respondent  have 
competent  and  reUable  scientific 
evidence  to  support  any  claims  about 
the  effectiveness  or  comparative 
effectiveness  of  chelation  therapy  for 
any  disease  of  the  hiunan  circulatory 
system  (Part  I.B). 

The  proposed  consent  order  also 
prohibits  proposed  respondent  fi'om 
misrepresenting  in  any  future 
advertising  for  chelation  therapy,  the 
existence,  contents,  validity,  results, 
conclusions  or  interpretations  of  any 
test,  study,  or  research  (Part  II).  Part  III 
of  the  order  allows  proposed  respondent 
to  make  representations  permitted  in 
labeling  by  the  U.S.  Food  and  Drug 
Administration. 

The  proposed  consent  order  also 
requires  that  ACAM  send  a  letter  to  its 
membership  notifying  them  of  the 
existence  of  the  FTC  order  and  advising 
them  that  any  member  who  makes 
unsubstantiated  advertising  claims  for 
chelation  therapy  could  be  subject  to  an 
enforcement  action  (Part  IV).  Other 
provisions  in  the  consent  order  are 
customary  record  keeping,  reporting  and 
notification  requirements  as  well  as  a 
"sunsetting"  clause  prescribing  that  the 
order  automatically  expires  20  years 
from  either  the  date  that  the  order 
becomes  effective  or  the  date  of  the  last 
mforcement  action. 

The  complaint  and  consent  agreement 
in  this  matter  address  issues  raised  by 
certain  statements  that  respondent  made 
in  its  promotional  brochures  and  other 
materials  that  were  distributed  to  the 
public.  The  Commission's  action  should 
not  be  construed  to  regulate  how 
doctors  use  or  prescribe  drugs  in  the 
course  of  treating  their  patients  or  other 
choice  of  therapy  issues. 

The  purpose  of  this  analysis  is  to 
facilitate  pubfic  comment  on  the 
proposed  order,  and  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 


By  direction  of  the  Commission. 
Donald  S.  dark. 
Secretary. 
|FR  Doc.  9B-33282  Filed  12-15-98;  8:45  am] 

BILUNQ  CODE  67S»-01-M 


FEDERAL  TRADE  COMMISSION 
File  No.  96232701 

Max  F.  James;  Analysis  to  Aid  Public 
Comment 

AGENCY:  Federal  Trade  Commission. 
ACnON:  Proposed  Consent  Agreement. 


SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  PubUc  comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order— embodied  in  the  consent 
agrement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  February  16, 1999. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary. 
Room  159,  600  PA  Ave.,  N.W., 
Washington,  D.C.  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  Gold  or  Sylvia  Kundig,  San 
Francisco  Regional  Office.  Federal 
Trade  Commission,  901  Market  Street, 
Suite  570,  San  Francisco.  California 
94103.  (415)  356-5270. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721. 15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  pubUc  record  for  a  period 
of  sixty  (60)  days.  The  following 
Analysis  to  Aid  Public  comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  fit>m  the  FTC 
Home  Page  (for  December  8, 1998),  on 
the  World  Wide  Web,  at  "http.// 
www.ftc.gov/os/actions97.htm."  A 
paper  copy  can  be  obtained  from  the 
FTC  Public  Reference  Room.  Room  H- 
130,  600  Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20580,  either  in 
person  or  by  calling  (202)  326-3627. 
Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 


by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii). 

Analysis  of  PropoMd  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order 
from  Max  F.  James  (hereinafter  "James" 
or  "respondent").  James  is  a  distributor 
of  nutritional  supplements  for  New 
Vision  International.  Inc.,  a  multi-level 
marketing  company.  In  a  separate 
action,  the  Commission  has  also 
accepted  a  similar  agreement  involving 
New  Vision  International,  Inc.,  an 
affiliated  company,  and  two 
individuals. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  the  reception  of  comments 
by  interested  persons.  Comments 
received  dining  this  period  will  become 
part  of  the  public  record.  After  sixty  (60) 
days,  the  Commission  will  again  review 
the  agreement  and  any  comments 
received  and  will  decide  whether  it 
should  withdraw  from  the  agreement 
and  take  other  appropriate  action  or 
make  final  the  agreement's  proposed 
order. 

This  matter  has  focused  on  James' 
participation  in  the  creation  and 
dissemination  of  advertisements  for  a 
regimen  of  nutritional  supplements  that 
he  has  called  "God's  Recipe."  The 
advertisements  claimed  that  God's 
Recipe  could  mitigate  or  cure  the  effects 
of  Attention  Deficit  Disorder  or 
Attention  Deficit  Hyperactivity 
Disorder. 

The  proposed  complaint  alleges  that 
James  could  not  substantiate  the 
following  claims:  (1)  That  God's  Recipe 
can  cure,  prevent,  treat  or  mitigate 
Attention  Deficit  Disorder  or  its 
symptoms:  (2)  that  God's  Recipe  can 
cure,  prevent,  treat  or  mitigate  Attention 
Deficit  Hyperactivity  Disonler  or  its 
symptoms:  (3)  that  God's  Recipe  is  an 
effective  alternative  treatment  to  the 
prescription  drug  Ritalin  for  Attention 
Deficit  Disorder  and  Attention  Deficit 
Hyperactivity  Disorder;  and  (4)  that 
testimonials  from  consiuners  appearing 
in  the  advertisements  for  God's  Recipe 
reflect  the  typical  or  ordinary 
experience  of  members  of  the  public 
whose  children  have  used  the  product. 
Part  I  of  the  proposed  consent  order 
prohibits  James,  when  advertising  God's 
Recipe  or  any  other  food,  drug  or  dietary 
supplements,  from  making  claims  (1) 
through  (3),  above,  unless  the  claim  is 
substantiated  at  the  time  it  is  made.  Part 
n  of  the  proposed  order  addresses 
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claiqiB  made  through  endorsements  or 
testi<iioniaIs.  Under  Part  II.  respondent 
may  jiiiake  such  representations  if  he 
possejsses  and  relies  upon  competent     ' 
and  rdiable  evidence  that  substantiates 
the  iiEqpresentations;  or  the  respondent 
must  disclose  either  what  the  generally 
expected  results  would  be  for  users  of 
the  ^ivertised  products,  or  the  limited 
applicability  of  the  endorser's 
experience  to  what  consumers  may 
genejijally  expect  to  achieve.  The 
prodi^ed  order's  treatment  of 
testii^onial  claims  is  in  accordance  with 
the  Commission's  "Guides  Concerning 
Use  of  Endorsements  and  Testimonials 
in  A)4vertising,"  16  CFR  255.2(a). 

Part  III  of  the  proposed  order 
prohibits  James  from  making 
unsiii|)stantiated  claims  about  the  safety 
of  aiy  food,  drug  or  dietary  supplement, 
or  about  the  ability  of  such  product  to 
treat,!  cure,  alleviate  the  symptoms  of, 
prevent,  or  reduce  the  risk  of  developing 
any  disease  or  disorder.  Part  IV  of  the 
proposed  order  contains  language 
pencilling  James  to  make  drug  claims 
thatiiave  been  approved  by  the  FDA 
puriuant  to  either  a  new  drug 
application  or  a  tentative  Hnal  ot  final 
standard.  Part  V  states  that  James  would 
be  permitted  to  make  claims  that  the 
FD)  >.  has  approved  pursuant  to  the 
Nutr  tion  Labeling  and  Education  Act  of 
199  X 

Pa  rt  VI  of  the  proposed  order  requires 
James  to  retain,  and  make  available  to 
the  Commission  upon  request,  all 
advertisements  and  promotional 
matiarials  containing  any  representation 
covered  by  the  order,  as  well  as  any 
materials  that  he  relied  upon  in 
disseminating  the  representation  and 
any  inaterials  that  contradict,  qualify,  or 
call  into  question  the  representation. 

Pmt  VII  of  the  proposed  order  requires 
Jami^s  to  distribute  the  order  to  all 
current  and  future  employees,  agents 
and  representatives  having 
res^bnsibilities  under  the  order.  Part  Vn 
would  permit  James  to  distribute  a 
summary,  in  the  form  of  a  letter 
attached  to  the  order  as  Appendix  A,  in 
lieit  of  the  actual  order. 

"Me  remainder  of  the  proposed  order 
contains  standard  requirements  that 
Jani^s  notify  the  Commission  of  changes 
in  t^eir  employments  status,  and  that  he 
file  one  or  more  reports  detailing  his 
compliance  with  the  order. 

Tl^e  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  O^nstitute  an  official  interpretation  of 
the  i  igreement  and  proposed  order,  or  to 
mo :  ify  in  any  way  their  terms. 


By  direction  of  the  Commission. 
Donald  S.  Clark. 
Secretary. 
IFR  Doc.  98-33283  Filed  12-15-98:  8:45  ami 

BILUNQ  OOOE  CTSO-OI-M 

FEDERAL  TRADE  COMMISSION 
[File  No.  9623270] 

New  Vision  International  at  al.; 
Analysis  To  Aid  Public  Comment 

agency:  Federal  Trade  Commission. 
action:  Proposed  Consent  Agreement. 

summary:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order— embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  February  16, 1999. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  600  Pa.  Ave.,  N.W., 
Washington,  D.C.  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  Gold  or  Sylvia  Kundig,  San 
Francisco  Regional  Office,  Federal 
Trade  Commission,  901  Market  Street, 
Suite  570,  San  Francisco,  California 
94103,  (415)  356-5270. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(d)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721. 15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  December  8, 1998).  on 
the  World  Wide  Web,  at  "http:// 
www.ftc.gov/os/actions97.htm."  A 
paper  copy  can  be  obtained  from  the 
FTC  Public  Reference  Room,  Room  H- 
130,  600  Pennsylvania  Avenue,  N.W.. 
Washington,  D.C.  20580,  either  in 
person  or  by  calling  (202)  326-3627. 
Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 


by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order 
from  New  Vision  International,  Inc., 
NVI  Promotions,  L.L.C.,  and  their  two 
principals,  Jason  P.  Boreyko  and  Benson 
K.  Boreyko  (hereinafter  "New  Vision"  or 
"respondents").  New  Vision  is  a  multi- 
level marketing  company  that  sells 
nutritional  supplements.  In  a  separate 
action,  the  Commission  has  also 
accepted  a  similar  agreement  involving 
Max  F.  James,  a  distributor  of  New 
Vision  products. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  the  reception  of  comments 
by  interested  persons.  Comments 
received  during  this  period  will  become 
part  of  the  public  record.  After  sixty  (60) 
days,  the  Commission  will  again  review 
the  agreement  and  any  comments 
received  and  will  decide  whether  it 
should  withdraw  from  the  agreement 
and  take  other  appropriate  action  or 
make  final  the  agreement's  proposed 
order. 

This  matter  has  focused  on  New 
Vision's  advertisements  for  a  regimen  of 
nutritional  supplements  that  they  called 
"God's  Recipe."  The  advertisements 
claimed  that  God's  Recipe  could 
mitigate  or  cure  the  effects  of  Attention 
Deficit  Disorder  or  Attention  Deficit 
Hyperactivity  Disorder. 

"The  proposed  complaint  alleges  that 
New  Vision  could  not  substantiate  the 
following  claims:  (1)  that  God's  Recipe 
can  cure,  prevent,  treat  or  mitigate 
Attention  Deficit  Disorder  or  its 
symptoms;  (2)  that  God's  Recipe  can 
cure,  prevent,  treat  or  mitigate  Attention 
Deficit  Hyperactivity  Disorder  or  its 
symptoms;  (3)  that  God's  Recipe  is  an 
effective  alternative  treatment  to  the 
prescription  drug  Ritalin  for  Attention 
Deficit  Disorder  and  Attention  Deficit 
Hyperactivity  Disorder;  and  (4)  that 
testimonials  from  consumers  appearing 
in  the  advertisements  for  God's  Recipe 
reflect  the  typical  or  ordinary 
experience  of  members  of  the  public 
whose  children  have  used  the  product. 

Part  I  of  the  proposed  consent  order 
prohibits  New  Vision,  when  advertising 
God's  Recipe  or  any  other  food,  drug  or 
dietary  supplement,  from  making  claims 
(1)  through  (3).  above,  unless  the  claim 
is  substantiated  at  the  time  it  is  made. 
Part  n  of  the  proposed  order  addresses 
claims  made  through  endorsements  or 
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testimonials.  Under  Part  II,  respondents 
may  make  such  representations  if  they 
possess  and  rely  upon  competent  and 
reliable  evidence  that  substantiates  the 
representations;  or  the  respondents 
must  disclose  either  what  the  generally 
expected  results  would  be  for  users  of 
the  advertised  products,  or  the  limited 
applicability  of  the  endorser's 
experience  to  what  consumers  may 
generally  expect  to  achieve.  The 
proposed  order's  treatment  of 
testimonial  claims  is  in  accordance  with 
the  Commission's  "Guides  Concerning 
Use  of  Endorsements  and  Testimonials 
in  Advertising,"  16  CFR  255.2(a). 

Part  III  of  the  proposed  order 
prohibits  respondents  from  making 
unsubstantiated  claims  about  the  safety 
of  any  food,  drug  or  dietary  supplement, 
or  about  the  ability  of  such  product  to 
treat,  cure,  alleviate  the  symptoms  of, 
prevent,  or  reduce  the  risk  of  developing 
any  disease  or  disorder.  Part  IV  of  the 
proposed  order  contains  language 
permitting  New  Vision  to  m^e  drug 
claims  that  have  been  approved  by  the 
FDA  pursuant  to  either  a  new  drug 
application  or  a  tentative  final  or  final 
standard.  Part  V  states  that  New  Vision 
would  be  permitted  to  make  claims  that 
the  FDA  has  approved  pursuant  to  the 
Nutrition  Labehng  and  Education  Act  of 
1990. 

Part  VI  of  the  proposed  order  requires 
New  Vision  to  retain,  and  make 
available  to  the  Commission  upon 
request,  all  advertisements  and 
promotional  materials  containing  any 
representation  covered  by  the  order,  as 
well  as  any  materials  that  it  relied  upon 
in  disseminating  the  representation  and 
any  materials  that  contradict,  qualify,  or 
call  into  question  the  representation. 
Parts  Vn  and  Vm  of  the  proposed 
order  require  New  Vision  to  distribute 
the  order  to  relevant  parties.  Part  VII 
requires  New  Vision  to  distribute  a  copy 
of  the  order  to  all  current  and  future 
principals,  officers,  directors,  and 
managers,  and  to  any  employee,  agent  or 
representative  with  responsibilities 
under  the  order.  Part  Vm.  A  requires  the 
company  to  distribute  a  letter,  attached 
to  the  order  as  Appendix  A,  to  each 
current  active  distributor.  Part  VIII.B 
requires  the  company  to  distribute  a 
letter,  attached  to  the  order  as  Appendix 
B,  to  future  distributors  for  a  period  of 
five  years.  These  substantially  similar 
letters  state  that  no  distributor  may 
make  any  claim  regarding  the 
therapeutic  or  curative  properties  of 
New  Vision  products  unless  she  has 
received  prior  approval  ftx)m  New 
Vision.  The  letters  also  state  that  all 
distributor  advertising  must  either  be 
obtained  from  New  Vision  or  pre- 
approved  by  New  Vision.  In  addition. 


the  letters  state  that  failure  to  conform 
to  these  requirements  will  be  grounds 
for  suspension  or  termination. 

Part  IX  of  the  proposed  New  Vision 
order  contains  some  additional 
requirements  in  recognition  of  the  fact 
that,  as  a  multi-level  marketing 
company.  New  Vision's  contact  with 
consumers  is  made  almost  exclusively 
through  a  network  of  distributors  who 
are  not  covered  by  the  order.  For 
example.  Part  IX. A.  1  would  require  the 
company  to  compel  its  distributors  to 
submit  all  advertising  to  the  company 
for  pre-approval.  Part  IX.A.2  would 
require  New  Vision  to  establish  a 
mechanism  for  suspending  or 
terminating  business  dealings  with  any 
distributor  who  fails  to  submit 
advertising  for  pre-approval.  Part  IX.A.3 
would  require  New  Vision  to  send  to 
each  active  distributor  a  notice,  every 
six  months,  reminding  them  of  the  pre- 
approval  requirement.  To  ensure  that 
the  company  remains  abreast  of  its 
distributor's  marketing  eff'orts  over  the 
Internet,  Part  IX.A.4  would  require  New 
Vision  to  conduct  a  monthly  search  of 
the  Worid  Wide  Web  for  independent 
distributor  advertising. 

Part  IX.  B  of  the  proposed  order  would 
require  New  Vision  to  police  to 
distributors  and  investigate  complaints 
that  any  distributor  may  be  violating  the 
order.  Part  IX.C  would  require  New 
Vision  to  discontinue  dealing  with  any 
distributor  once  respondents  obtain 
actual  knowledge,  or  knowledge  fairly 
implied  on  the  basis  of  objective 
circimistances,  that  the  distributor  is 
making  a  representation  that  is 
prohibited  by  the  order,  unless  that 
person  immediately  ceases  such 
activity.  If  New  Vision  learns  that  the 
distributor  has  not  permanently  ceased 
making  representations  prohibited  by 
the  order,  New  Vision  must 
immediately  discontinue  its  dealings 
with  the  distributor. 

The  remainder  of  the  proposed  New 
Vision  order  contains  standard 
requirements  that  the  corporate 
respondents  notify  the  Commission  of 
any  changes  in  corporate  structure  that 
might  affect  compliance  with  the  order, 
that  the  individual  respondents  notify 
the  Commission  of  changes  in  their 
employments  status,  and  that  New 
Vision  file  one  or  more  reports  detailing 
their  compliance  with  the  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order,  or  to 
modify  in  any  way  their  terms. 


By  direction  of  the  Commission. 
Donald  S.  aark. 

Secretary. 

IFR  Doc.  98-33284  Filed  12-15-98;  8:45  am] 

BiLUNG  CODE  87SO-01-M 


GENERAL  SERVICES 
ADMINISTRATION 

[0MB  Control  Na  3O9O-O260] 

Submission  for  0MB  Review; 
Comment  Request  Entitled 
Questionnaire:  Catalog  of  Federal 
Domestic  Assistance 

AGENCY:  Office  of  Acquisition  Policy, 
GSA. 

action:  Notice  of  request  for  an 
extension  to  a  previously  approved 
OMB  Clearance  (3090-0260). 


SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  Office  of 
Acquisition  Policy  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  previously  approved 
information  collection  requirement 
entitled  Questionnaire:  Catalog  of 
Federal  Domestic  Assistance.  The 
information  collection  was  previously 
published  in  the  Federal  Register  on 
October  6, 1998  at  63  FR  53672-53673, 
allowing  for  a  60-day  public  comment 
period.  No  comments  were  received. 
DATES:  Comment  Due  Date:  January  15, 
1999. 

ADDRESSES:  Additional  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  should  be 
submitted  to:  Edward  Springer,  GSA 
Desk  Officer,  Room  3235,  NEOB, 
Washington,  DC  20503  and  also  may  be 
submitted  to  Marjorie  Ashby,  General 
Services  Administration  (MVP),  1800  F 
Street  NW,  Washington,  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jackie  Garrett,  Govemmentwide 
Information  Systems  Division  on  (202) 
401-8336. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  GSA  is  requesting  the  Office  of 
Management  and  Budget  (OMB)  to 
review  and  approve  information 
collection,  3090-0260,  concerning 
Questionnaire:  Catalog  of  Federal 
Domestic  Assistance.  Catalog  users  are 
not  required  to  respond  to  the 
questionnaire.  The  questionnaire  is 
voluntary  to  solicit  customer 
satisfaction  and  opinions  on  ways  to 
improve  the  Catalog. 
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B.  A  i^ual  Reporting  Burden 

Respondents:  200;  annual  response: 
200;  average  hours  per  response:  .10; 
bun^^n  hours:  20. 

Copy  of  proposal:  A  copy  of  this 
proposal  may  be  obtained  from  the  GSA 
Acquisition  Policy  Division  (MVP), 
Roo|[)  4011,  GSA  Building,  1800  F 
Street  ^4W.  Washington.  IX!  20405.  or  by 
telephoning  (202)  501-3822.  or  by 
faxing  your  request  to  (202)  501-3341. 

Dat0d:  December  10. 1998. 
Idal^Uatad. 

Dep^fy  Associate  Administrator,  Office  of 
Acquisition  Policy. 

(FR  iHx:.  98-33246  Filed  12-15-98;  8:45  am) 
BILUN4  COM  MM-«1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Chiidren  and 
Families 

Proposad  information  Collection 
Activity;  Comment  Request 

Proposed  Pro)ect 

Title:  Title  IV-B  Five  Year  Plan, 
Annual  Progress  and  Services  Report 
and  CFS-101. 

OMB  No.  .0980-0047. 

Description:  Under  title  IV-B. 
subparts  1  and  2.  of  the  Social  Security 
Act  States  and  bidian  Tribes  are  to 
submit  a  five  year  Child  and  Family 
Services  Plan,  an  annual  progress  and 

/Annual  Burden  Estimates 


services  report,  and  an  annual  budget 
request  and  estimated  expenditure 
report  (CFS-101).  The  plan  is  used  by 
States  and  Indian  Tribes  to  develop  and 
implement  services  and  describe 
coordination  efforts  with  other  federal, 
state  and  local  programs.  The  annual 
Progress  and  Services  Report  is  used  to 
provide  updates  and  changes  in  the 
goals  and  services  under  the  five  year 
plan.  The  CFS-101  will  be  submined 
annually  with  the  Annual  Progress  and 
Services  Report  to  apply  for 
appropriated  funds  for  the  next  fiscal 
year. 

Respondents:  State,  Local  or  Tribal 
Government. 


Instnjment 


Number  of  re- 
spondents 


Number  of  re- 
sponses per 


Average  txir- 

den  hours  per 

response 


Total  txjrden 
hours 


Progress  and  Services  Report 
01 


300 
300 
300 


2S0 

120 

5 


75,000 

36.000 

1.500 


lated  Total  Annual  Burden 
Houire:  112.500. 

In  compliance  with  the  requirements 
of  S^on  3506(c)(2)(A>  the  Paperwork 
Redtjiction  Act  of  1995,  the 
Administration  for  Children  and  . 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
infoTlnation  collection  described  above. 
Cop^^  of  the  proposed  collection  of 
infoktnation  can  be  obtained  and 
coniibents  may  be  forwarded  by  writing 
to  tlie  Administration  for  Children  and 
Famflies,  Office  of  Information  Services, 
370  L'Enfant  Promenade,  S.W., 
Washington,  D.C.  20447.  Attn:  ACF 
Reports  Clearance  Officer.  All  requests 
should  be  identified  by  the  title  of  the 
infcstnation  collection. 

The  Department  specifically  requests 
comments  on:  (a)  whether  the  proposed 
coUebtion  of  information  is  necessary 
for  iHe  proper  performance  of  the 
fun^Uons  of  the  agency,  including 
wheoier  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
propcoed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
infqtlnation  to  be  collected:  and  (d) 
wajls  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  aptomated  collection  techniques  or 
other  forms  of  information  teclmology. 
CoEl^deration  will  be  given  to 
continents  and  suggestions  submitted 
within  60  days  of  this  publication. 


Dated:  December  10. 1998. 
BobSaisis, 

Acting  Reports  Clearance  Officer. 
(FR  Doc  98-33273  Filed  12-15-98;  8:45  ami 

iNJJNQ  COM  41S4-SI-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request 

Proposed  Pro|ect 

Title:  Runaway  and  Homeless  Youth 
Management  Information  System 
(RHYMIS). 

OAffl  No.  .0970-0123. 

Description:  The  Family  and  Youth 
Services  Bureau  manages  the  Runaway 
and  Homeless  Youth  Management 
Information  System  (RHYMIS)  which  is 
used  by  youth  service  agencies  funded 
by  FYSB  for  Basic  Center  and 
Transitional  Living  Programs.  This 
information  management  system  is  used 
by  all  FYSB-fimded  RHY  grantees.  The 
RHYMIS  helps  youth  services  agencies 
manage  their  programs,  assess  service 
delivery,  and  plan  for  future  service 
needs.  When  aggregated,  these  data 
provide  critical  planning, 
administrative,  and  evaluation 
information  for  FYSB. 

RHYMIS  is  an  automated  data 
management  system  designed  to  capture 


and  store  information  at  each  grantee 
site,  facilitate  all  FYSB/DHHS  reporting 
requirements,  and  produce  a  variety  of 
standardized  reports  for  other  Federal, 
local,  regional,  and  national  purposes. 
The  information  gathered  by  eadi 
grantee  forms  the  basis  of  the  RHYMIS 
national  database.  The  data  collected 
consists  of  standardized  definitions 
which  allow  for  a  variety  of  statistical 
analyses  beyond  simple  aggregation, 
and  gives  national,  as  well  as  regional 
and  state  profiles  of  youth  being  served 
by  FYSB-fimded  programs.  The 
RHYMIS  allows  individual  grantees  to 
generate  agency-specific  reports  based 
on  their  own  data  and  reflecting  the 
youth  served  in  their  own  programs. 

The  data  collection  process  is 
designed  to  collect  various  information 
about  runaway  and  homeless  youth,  the 
programs  that  serve  them,  and  other 
area  services  that  are  available  to  them. 
The  information  in  RHYMIS  addresses  a 
broad  range  of  issues  to  assure  that 
situations  relevant  to  the  Basic  Center 
and  Transitional  Living  Programs  will 
be  addressed.  RHYMIS  is  designed  to 
collect  information  on: 

•  Youth  characteristics  and  issues 
presented. 

•  Services  provided  to  youth  by 
agency. 

•  Educational  events  and 
promotional/instructional  materials 
available. 

Respondents:  State.  Local  or  Tribal 
Government. 
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Annual  Burden  Estimates 


Instnimsnl 


Youth  Program  Status 

Youth  Profile 

Agency  Profile  

Program  Profile .. 

Staff  Profile „ . 

Coordinating  Agency 

Community  Education  

Promotional/Instructional  Materials 


Number  of  re- 
spondents 


400 
400 
400 
400 
400 
400 
400 
400 


Number  of  re- 
sponses per 
respondent 


175 

175 

1 

1 
1 
1 
1 
1 


Average  burden 
hours  per  re- 
sponse 


22 
29.1 

.17 
1.0 
1.2 

.3 

.4 

.2 


Total  burden 
hours 


154.000 

2.037,000 

68 

400 

480 

120 

160 

80 


Estimated  Total  Annual  Burden 
Hours:  2,192,308. 

In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  the  Paperwork 
Reduction  Act  of  1995.  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Famihes.  Office  of  Information  Services, 
370  L'Enfant  Promenade,  SW, 
Washington.  DC  20447,  Attn:  ACF 
Reports  Clearance  Officer.  All  requests 
should  be  identified  by  the  title  of  the 
information  collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utifity,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 


Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  December  10, 1998. 
BobSargis, 

Acting  Reports  Clearance  Officer. 
(FR  Doc.  98-33274  Filed  12-15-98;  8:45  am] 
BILUNG  CODE  41S4-ei-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Chiidren  and 
Famiiies 

intent  To  Realiot  Part  C— Protection 
and  Advocacy  Funds  to  States  for 
Deveiopmentai  Disatiifities 
Expenditures 

AGENCY:  Administration  on 
Developmental  DisabiUties, 
Administration  for  Children  and 
Families.  Department  of  Health  and 
Human  Services. 

ACTION:  Notice  of  Intent  to  Reallot  Fiscal 
Year  1999  Fimds,  pursuant  to  section 
125  and  section  142  of  the 
Developmental  Disabilities  Assistance 
and  Bill  of  Rights  Act,  as  amended 
(Act). 

SUMMARY:  The  Administration  on 
Developmental  Disabilities  herein  gives 


notice  of  intent  to  reallot  funds  which 
were  set  aside  in  accordance  with 
section  142(c)(5)  of  the  Act.  Of  the 
$806,682  which  was  set  aside  for 
technical  assistance  and  Indian 
Consortiums,  $534,360  was  utilized  for 
technical  assistance  and  $136,161  was 
awarded  to  an  Indian  Consortium. 
Therefore,  the  balance  of  $136,161  has 
been  released  for  reallotment. 

Any  State  or  Territory  which  wishes 
to  release  funds  or  cannot  use  the 
additional  funds  under  Part  C — 
Protection  and  Advocacy  program  for 
Fiscal  Year  1999  should  notify  Joseph 
Lonergan,  Director,  Division  of  Formula, 
Entitlement  and  Block  Grants,  Office  of 
Administration,  Office  of  Financial 
Services,  Administration  for  Children 
and  Families,  Department  of  Health  and 
Human  Services,  370  L'Enfant 
Promenade,  SW,  Washington,  DC  20447, 
in  writing  within  thirty  (30)  days  of  the 
date  of  this  promulgation.  Reallotment 
awards  are  anticipated  to  be  dated  30 
days  from  the  date  of  this  notice.  This 
notice  is  hereby  given  in  accordance 
with  sections  125  and  142  of  the  Act. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joanne  Moore  on  (202)  205-4792. 

The  proposed  reallotment  for  Part  C— 
Protection  and  Advocacy  program  are 
set  forth  below: 


ADMINISTRATION  ON  DEVELOPMENTAL  DiSABIUTIES  FISCAL  YEAR  1999  REALLOTMENT 


Total 


Prolection& 
Advocacy 


Reallotment 


Revised  allot- 
ment 


l«^ 


Alabama 

Alaska  ......^ 

Arizona 

Arkansas _.. 

CaKfomia 

Cok)rado  

ConnectKut 

Delaware 

DisL  of  Columbia 

Georgia . 

Hawaii  

Idaho „... 


>,047,479- 

$136,161 

$26,183,640 

436,987 

2,284 

439,271 

254,508 

1,330 

255,838 

360,189 

1,883 

362,072 

263,883 

1,379 

265,262 

2,234,168 

11,681 

2,245,849 

281,009 

1,469 

282,478 

263,430 

1.377 

264,807 

254,508 

1.330 

255,838 

254,508 

1,330 

255,838 

1,086,982  ' 

5,683 

1.092,665 

608,862 

3,183 

612,045 

254,508 

1.330 

255,838 

254,508 

1,330 

255,838 

INincHK  .. 
Indiana 


Iowa 
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Administration  on  Developmental  Disabilities  Fiscal  Year  1999  Reallotment— Continued 


Proteciion  & 
Advocacy 


KansAs 
Kentucky 
Louisiana. 
Maiijii 


ra 


Maryland 

Massachusens  .. 

Michigan 

Minnesota  

MisslBsippi 

Missouri 

Montana 

Nebraska 

Ne\ffiKia 

New  Hampshire 

New  Jersey 

New  Mexkx)  

New  York  

North  Carolina ... 
North  Dakota  „... 
Ohio 


Oki^honia 

Oreigon 

Pertrtsylvania 

Rh(^  Island 

So«|th  Carolina ~ 

South  Dakota -.. 

Tertf^see 

Te)<as — ...- 

Utah  - ~ 

Verrtiont  

Virgliia 

Waehington 

Weet  Virginia 

Wisconsin 

Wyoming ™ 

Arr^can  Samoa — ... 

Guam 

Pue^o  Rico 

Virgin  Islands 

Northern  Mariana  Islands  

AZ  ()NA  People's  Legal  Services 


901.195 
504.189 
259.794 
254.508 
408.553 
467.174 
254.508 
343.626 
446.073 
819.631 
355.911 
311.898 
461.835 
254.508 
254,508 
254,508 
254.508 
522.698 
254.508 

1.391.367 
643,130 
254.508 
982,375 
310,137 
266,483 

1,046,311 
254,508 
364.853 
254.508 
494.739 

1.542.970 
254,508 
254,508 
510,974 
395,431 
275,882 
444,310 
254.508 
136,161 
136,161 
778.481 
136.161 
136.161 
136.161 


Revised  alkM- 

ment 

4,712 

905.907 

2,636 

506.825 

1,358 

261.152 

1,330 

255.838 

2,136 

410.689 

2,442 

469.616 

1,330 

255,838 

1,796 

345,422 

2,332 

448,405 

4.285 

823,916 

1,860 

357,771 

1,630 

313,528 

2.414 

464,249 

1,330 

255.838 

1.330 

255,838 

1.330 

255,838 

1.330 

255,838 

2.732 

525,430 

1.330 

255,838 

7.274 

U98.641 

3.362 

646.492 

1.330 

255.838 

5.136 

987.511 

1.621 

311.758 

1.393 

267.876 

5.471 

1.051.782 

1.330 

255.838 

1.907 

366.760 

1,330 

255.838 

2,586 

497,325 

8.067 

1,551,037 

4.330 

255.838 

1.330 

255,838 

2.671 

513.645 

2.067 

397.498 

1.442 

277.324 

2,323 

446.633 

1,330 

255.838 

712 

136.873 

712 

136.873 

4.069 

782.550 

712 

136.873 

712 

136.873 

712 

136.873 

jkJdes  the  award  of  $136,161  to  an  Indian  Consortium  (AZ  DNA  People's  Legal  Services) 


|ted:  December  3, 1998. 
aald  F.  Wells. 
Deputy  Commissioner,  Administration  on 
DeWlopmental  Disabilities. 
[FRiDoc.  98-33325  Filed  12-15-98;  8:45  ami 
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d^^artment  of  health  and 
hO)man  services 

Adfninistration  for  Children  and 
Fauhilies 

Office  of  the  Deputy  Assistant 
Secretary  for  Administration; 
Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

1  his  notice  amends  Part  K  of  the 
St  i  tement  of  Organization.  Functions. 


and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (DHHS).  Administration  for 
Children  and  Families  (ACF)  as  follows: 
Chapter  KP,  Office  of  the  Deputy 
Assistant  Secretary  for  Administration 
(ODASA)  (63  FR  81)  and  (63  FR  42050). 
as  last  amended  on  January  2. 1998  and 
August  6. 1998.  This  reorganization 
realigns  several  functions  within  the 
ODASA. 
Amend  Chapter  KP  as  follows: 
I.  Amend  KP.IO  Organization.  Delete 
in  its  entirety  and  replace  with  the 
following: 

KP.IO  Organization.  The  Office  of  the 
Deputy  Assistant  Secretary  for 
Administration  is  headed  by  the  Deputy 
Assistant  Secretary  who  reports  to  the 
Assistant  Secretary  for  Children  and 


in  accordance  with  Section  142(b). 

Families.  The  Office  is  organized  as 
follows: 

•  Immediate  Office  of  the  E)eputy 
Assistant  Secretary  for  Administration 
(KPA). 

•  Office  of  Information  Services 
(KPB). 

•  Office  of  Financial  Services  (KPC). 

•  Office  of  Management  Services 
(KPD). 

•  Office  of  Customer  Service  and 
Administration  (KPE). 

•  Office  of  State  Systems  (KPF). 

•  Executive  Secretariat  Office  (KPG). 

•  Office  of  Equal  Employment 
Opportunity/Civil  Rights  and  Special 
Initiatives  (KPH). 

•  Office  of  Human  Resource 
Management  (KPJ). 

•  Office  of  Administrative  Services 
and  Facilities  Management  [KPL). 
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n.  Amend  KP.20  Functions, 
a.  Delete  Paragraph  A  in  its  entirety 
and  replace  with  the  following: 

KP.20  FuncUons.  A.  Office  of  the 
Deputy  Assistant  Secretary  for 
Adiministration  directs  and  coordinates 
all  administrative  activities  for  the 
Administration  for  Children  and 
Families.  The  Deputy  Assistant 
Secretary  for  Administration  serves  as 
ACF's  Chief  Financial  Officer  (CFO); 
ACF's  Chief  Grants  Management  Officer; 
Federal  Manager's  Financial  Integrity 
Act  (FMFIA)  Management  Control 
Officer;  Principal  Information  Resource 
Management  Official  serving  as  ACF's 
Chief  Information  Officer  responsible 
for  implementing  the  Information 
Technology  Management  Reform  Act; 
and  Reports  Clearance  Officer.  The 
Deputy  Assistant  Secretary  for 
Administration  serves  as  Uie  ACF 
liaison  to  the  General  Counsel  and,  as 
appropriate,  initiates  action  in  securing 
resolution  of  legal  matters  relating  to 
management  of  the  agency,  and 
represents  the  Assistant  Secretary  on  all 
administrative  litigation  matters. 

The  Deputy  Assistant  Secretary  for 
Administration  provides  day-to-day 
executive  leadership  and  direction  to 
the  Executive  Secretariat  Office;  Office 
of  Administrative  Services  and 
Facilities  Management;  Office  of 
Customer  Service  and  Administration; 
Office  of  Equal  Employment 
Opportunity /Civil  Rights  and  Special 
Initiatives;  Office  of  Human  Resource 
Management;  Office  of  Information 
Services;  Office  of  Financial  Services; 
Office  of  Management  Services;  and 
Office  of  State  Systems.  The  Deputy 
Assistant  Secretary  for  Administration 
represents  the  Assistant  Secretary  in 
HHS  and  with  other  Federal  agencies 
and  task  forces  in  defining  objectives 
and  priorities,  and  in  coordinating 
activities  associated  with  reinvention 
and  continuous  improvement 
initiatives. 

b.  Delete  Paragraph  E  in  its  entirety 
and  replace  with  the  following: 

E.  The  Office  of  Customer  Service  and 
Administration  (OCSA)  develops  and 
maintains  a  customer  service  plan  for 
the  Deputy  Assistant  Secretary  for 
Administration  (DASA)  and  conducts 
customer  surveys  for  the  DASA; 
facilitates  and  assists  in  developing  and 
writing  standard  operating  procedures 
for  all  components  within  the  Office  of 
the  Deputy  Assistant  Secretary  for 
Administration  (ODASA);  assists  in 
office-specific  training  of  ODASA  staff; 
assists  ODASA  components  with  the 
provision  of  office-specific  and 
functional  training  to  program  and 
regional  offices;  coordinates  permanent 
and  temporary  teams  formed  within 
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ODASA;  develops  and  maintains 
ODASA  staff  directory  and  users'  guide 
for  ODASA  services. 

OCSA  is  responsible  for  overseeing 
ODASA 's  salaries  and  expenses  budget. 
Provides  direction  to  meet  the  human 
resource  management  needs  within 
ODASA;  coorcUnates  with  the  office 
which  handles  ACF's  himian  resources 
activities  and  the  Department  to  provide 
ODASA  staff  with  personnel  services 
including  position  management, 
staffing,  recruitment,  employee  and 
labor  relations,  employee  assistance, 
payroll,  staff  development  and  training, 
and  special  hiring  and  placement 
programs;  and  maintains  systems  to 
track  personnel  actions  to  keep  the 
Deputy  Assistant  Secretary  for 
Administration  and,  as  appropriate,  the 
Directors  of  offices  within  ODASA 
informed  about  the  status  of  personnel 
actions,  current  full-time  equivalency 
usage  and  salaries  and  expenses 
resources,  and  employee  programs  and 
benefits.  All  ODASA  personnel  related 
issues,  performance  management 
activities  and  other  administrative 
functions  within  ODASA  are  handled 
within  this  office. 

OCSA  advises  the  Deputy  Assistant 
Secretary  for  Administration  on  ACF 
organizational  development  activities; 
develops  policies  and  procedures  for 
implementing  organizational 
development  and  other  management 
improvement  projects  or  programs;  and 
applies  tools  and  techniques  such  as  re- 
engineering  practices  to  design 
organizational  development 
interventions  aimed  at  improving  ACF 
processes. 

c.  Delete  Paragraph  H  in  its  entirety 
and  replace  with  the  following: 

H.  Office  of  Equal  Employment 
Opportxmity/Civil  Rights  and  Special 
hiitiatives  (OEEO/CR&SI)  serves  as  the 
principal  advisor  through  the  Deputy 
Assistant  Secretary  for  Administration 
to  the  Assistant  Secretary  on  all  aspects 
of  the  Equal  Employment  Opportunity 
and  Civil  Rights  program,  organizational 
analysis,  delegations  of  authority  and 
special  initiatives. 

Serves  as  the  haison  between  ACF 
and  the  HHS  Office  for  Civil  Rights.  The 
Office  directs  and  manages  the  ACF 
Equal  Employment  Opportunity  and 
Civil  Rights  program  in  accordance  with 
Equal  Employment  Opportunity 
Commission  (EEOC)  regulations  and 
HHS  guidelines.  Immediate  oversight  is 
provided  by  a  staff  imder  the  direction 
of  the  ACF  EEO  Officer.  Plans,  develops, 
and  evaluates  programs  and  procedures 
designed  to  identify  and  eUminate 
discrimination  in  employment,  training, 
incentive  awards,  promotion  and  career 
opportuniijs.  Responsible  for 


implementing  and  evaluating  a  cost- 
effective,  timely,  and  impartial  system 
for  processing  individual  complaints  of 
discrimination  under  Title  VII  of  the 
Civil  Rights  Act  of  1964.  as  amended. 
Provides  information,  guidance,  advice, 
and  technical  assistance  to  ACF 
supervisors  and  managers  on 
Affirmative  Employment  planning  and 
other  means  of  achieving  parity  and 
promoting  work  force  diversity. 
Responsible  for  ensuring  that  ACF- 
conducted  programs  do  not  discriminate 
against  recipients  on  the  basis  of  race, 
color,  national  origin,  age  or  disability. 
Monitors  and  implements  civil  rights 
compliance  actions  imder  Title  VI, 
Section  504  of  the  Rehabilitation  Act  of 
1973,  as  amended  and  the  Age 
Discrimination  Act  of  1975,  as 
amended.  Implements  the  applicable 
provisions  of  the  Americans  with 
Disabilities  Act  of  1990. 

The  Office  advises  the  Assistant 
Secretary  through  the  IDeputy  Assistant 
Secretary  for  Administration  on  all 
aspects  of  organizational  analysis 
including:  planning  for  new 
organizational  elements;  and  planning, 
organizing  and  performing  studies, 
analyses  and  evaluations  related  to 
structural,  functional  and  organizational 
issues,  problems  and  policies  to  ensure 
organizational  effectiveness.  Provides 
technical  assistance  to  ACF  components 
on  developing  and  finalizing 
reorganization  proposals.  As 
appropriate,  serves  as  liaison  to  the  HHS 
Office  of  the  Assistant  Secretary  for 
Management  and  Budget  to  coordinate 
organizational  proposals  requiring 
Secretarial  approval;  and  prepares 
functional  statements  and  official 
organizational  charts.  Administers 
ACF's  system  for  review,  approval,  and 
documentation  of  delegations  of 
authority. 

The  Office  provides  leadership  for  all 
special  initiative  activities  for  ACF; 
participates  in  pilot  projects;  and 
represents  ACF  on  committees  which 
relate  to  the  functions  of  the  Office. 
Manages  and  coordinates  the  ACF 
Incentive  Awards  Program. 

d.  Delete  Paragraph  J  in  its  entirety 
and  replace  with  the  following: 

J.  The  Office  of  Human  Resource 
Management  (OHRM)  directs  and 
manages  the  personnel  operations  and 
services  for  the  Administration  for 
Children  and  Families  (ACF).  Provides 
advice  and  assistance  to  ACF  managers 
in  their  personnel  management 
activities  including  workforce  planning, 
recruitment,  selection,  position 
management,  performance  management, 
and  incentive  awards.  Provides  a  variety 
of  services  to  ACF  employees,  including 
provision  of  employee  assistance 
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sen  ices  and  career,  retirement  and 
ben  B  Bts  counseling.  Serves  as  ACF 
liai$i>n  to  the  Department  on  all  payroll 
matjters.  Provides  the  following 
personnel  administrative  services:  the 
exeitise  of  appointing  authority, 
poation  classification,  awards 
authbrization,  personnel  management 
evaluation,  personnel  action  processing 
and  recordkeeping.  Manages  the  merit 
promotion,  special  hiring  and 
placement  pro-ams.  Provides 
leadership  in  directing  and  managing 
ageiicy-wide  staff  development  and 
trajning  activities  for  ACF. 

The  Office  provides  leadership, 
ovatsight,  and  coordination  for  the 
planning,  analysis,  and  development  of 
human  resource  policies  and  programs. 
Seiyes  as  liaison  oetween  ACT,  the 
Depbrtment,  and  the  Office  of  Personnel 
Management.  Provides  technical  advice 
and  assistance  on  policy,  legal  and 
regulatory  matters.  Formulates  and 
interprets  policies  pertaining  to  all  areas 
reined  to  personnel  administration  and 
management.  Formulates  and  interprets 
new  human  resource  programs  and 

strategies. 

Formulates  and  oversees  the 
im|tlementation  of  ACT-wide  policies, 
regulations  and  procedures  concerning 
all,  aspects  of  the  Senior  Executive 
S^ce  (SES),  and  SES  equivalent 
re<t*uitment,  staffing,  position 
establishment,  compensation,  award, 
pertormance  management  and  other 
refuted  personnel  areas.  Manages  the 
performance  recognition  systems  and 
thfe  responsibilities  of  the  Executive 
Resoiu-ces  Board  (ERB)  and  the 
Performance  Review  Board  (PRB). 
Coordinates  the  Schedule  C  and 
Executive  personnel  activity  with  the 
Office  of  the  Secretary.  Is  the  focal  point 
fot  data,  reports,  and  analyses  relating  to 
SES,  Schedule  C  and  other  executive 
peijsonnel,  such  as  those  in  Executive 

Letel  positions. 

(Provides  management  advisory 
service  on  all  labor  management  and 
employee  relations  issues.  Plans  and 
coordinates  ACF-wdde  employee 
relations  and  labor  relations  activities, 
i^luding  the  application  and 
intierpretation  of  the  Federal  Labor- 
K^anagement  Relations  Program, 
collective  bargaining  agreements, 
dliiiplinary  and  adverse  action 
regulations,  and  appeals.  Pursues 
hiiknan  relations  innovations  such  as 
ahemative  dispute  resolutions  and 
serves  as  the  focal  point  in  all  issues 
p0itaining  to  the  Labor-Management 
Partnership  Council.  Provides 
leadership  in  assuring  the  integrity, 
effectiveness  and  impartiality  of  ACF's 
alternative  dispute  resolution  programs, 
grievances,  and  merit  systems  program. 
P  3  rticipates  in  the  formulation  and 


implementation  of  policies,  practices 
and  matters  affecting  bargaining  unit 
employees'  working  conditions  by 
assuring  management's  compliance  with 
the  Federal  Labor  Relations  Program  (5 
U.S.C.  Chapter  71). 

Administers  ACF's  personnel  secunty 
responsibilities  and  ethics  program. 
Coordinates  the  ethics  program  with  the 
Department's  Office  of  Special  Counsel 

for  Ethics.  , ,    ,      , 

The  Office  of  responsible  for  the 
functional  management  of  all  program, 
common  needs  and  management 
training  in  the  agency,  including  poUcy 
development,  guidance,  and  technical 
assistance  and  evaluation  of  aspects  of 
program,  career,  employee,  supervisory, 
management  and  executive  training. 
Provides  leadership  in  implementing 
the  recommendations  of  the  Staff 
Development  and  Training  Team  by 
managing/ overseeing  and  monitoring 
the  ACT  Training  Resource  Center  and 
instutionalizing  long-term  development 
training  for  ACF  employees.  Supports 
the  daily  work  and  special  projects  of 
ACF  employees  by  managing  for 
Information  Resource  Center  (library), 
e.  Delete  Paragraph  K  in  its  entirety. 

Dated:  December  3, 1998. 
Elizabedi  M.  James, 

Deputy  Assistant  Secretary  for 

Administration. 

|FR  Doc.  98-33324  Filed  12-15-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Anesthetic  and  Life  Support  Drugs 
Advisory  Committee;  Notice  of  Meeting 

agency:  Food  and  Drug  Administration, 

HHS. 

action;  Notice. 

This  notice  announces  a  forthcoming 

meeting  of  a  public  advisory  committee 

of  the  Food  and  Drug  Administration 

(FDA).  The  meeting  will  be  open  to  the 

public.  . 

Name  of  Committee:  Anesthetic  and 

Life  Support  Drugs  Advisory 
Committee. 
General  Function  of  the  Committee: 

To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  January  12, 1999.  9  a.m.  to  5 

Location:  FDA  Bldg.  5630,  conference 
room,  5630  Fishers  Lane,  Rockville,  MD. 

Contact  Person:  Karen  M.  Templeton- 
Somers,  Center  for  Drug  Evaluation  and 
Research  (HFD-21).  Food  and  Drug    - 
Administration,  5600  Fishers  Lane, 


301-827-7001,  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12529. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 
Agenda:  The  committee  will  hear 
presentations  and  discuss  the 
cardiovascular  safety  data  submitted 
regarding  new  drug  application  (NDA) 
20-997,  Chirocaine""^  (levobupivacaine 
injection),  Darwin  Discovery  Ltd.,  a 
local  anesthetic  agent  indicated  for 
surgical  anesthesia  and  pain 
management. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  January  5, 1999.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  9:15 
a.m.  and  9:45  a.m  and  between  1:15 
p.m.  and  1:45  p.m.  Time  allotted  for 
each  presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  January  5, 1999.  and 
submit  a  brief  statement  of  the  general 
natiue  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  December  8. 1998. 
Michael  A.  Friedman, 
Deputy  Commissioner  for  Operations. 
(PR  Doc.  98-33291  Filed  12-15-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Oncologic  Drugs  Advisory  Committee; 
Notice  of  Meeting 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 


This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Oncologic  Drugs 
Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on  FDA 
regulatory  issues. 
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Date  and  Time:  The  meeting  will  be 
held  on  January  12, 1999,  8:30  a.m.  to 
5:30  p.m..  and  January  13, 1999,  8  a.m. 
to  5  p.m. 

Location:  Holiday  Inn,  Walker/ 
Whetstone  Rooms,  Two  Montgomery 
Village  Ave.,  Gaithersburg,  MD. 

Contact  Person:  Karen  M.  Templeton- 
Somers.  Center  for  Drug  Evaluation  and 
Research  (HFT)-21),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-827-7001,  or 
FDA  Advisory  Committee  Information 
Line,  1-600-741-8138 (301-443-0572 
in  the  Washington,  DC  area),  code 
12542.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meetiog. 

Agenda:  On  January  12, 1999,  the 
committee  will  discuss:  (1)  New  drug 
application  (NDA)  21-029,  Temodal® 
(temozolomide)  Capsules,  Schering 
Corp..  indicated  for  the  treatment  of 
adult  patients  with  malignant  glioma 
(glioblastoma  multiforme  and  anaplastic 
astrocytoma)  at  first  relapse,  and  (2) 
NDA  50-766  Prograf®  (tacroUmus) 
capsules,  1  milligram  (mg)  and  5  mg, 
and  Prograf  (tacrolimus)  injection  5  mg 
(for  IV  infusion  only),  Fujisawa 
Healthcare,  Inc.,  indicated  for  the 
prophylaxis  of  graft-versus-host  disease 
in  patients  receiving  allogenic  bone 
marrow  transplants.  On  January  13, 
1999,  the  committee  will  discuss:  (1) 
NDA  20-954  Busulfex^M  (busulfan) 
Injection,  Orphan  Medical,  Inc., 
indicated  for  use  in  combination  with 
other  chemotherapeutic  agents  and/or 
radiotherapy  as  a  conditioning  regimen 
prior  to  hematopoietic  progenitor  cell 
transplantation.  Diseases  in  which 
patient  benefit  fitim  this  mode  of 
therapy  has  been  demonstrated  include 
acute  lymphocytic  leukemia,  acute 
nonlymphocytic  leukemia,  acute 
myeloid  leukemia,  chronic  myeloid 
leukemia,  non-Hodgkins  lymphoma, 
Hodgkins  disease,  multiple  myeloma, 
myelodysplastic  syndrome,  breast 
cancer,  ovarian  cancer,  and  genetic 
diseases,  and  (2)  NDA  20-765 
OraTest™  (tolonium  chloride).  Zila, 
Inc.,  an  oral  rinse  that  is  indicated  for 
use  as  a  diagnostic  adjunct  in  patients 
with  oral  lesions  suspected  or  known  to 
be  malignant,  to  help  in  detection  of  all 
sites  of  cancer,  definition  of  borders  or 
cancerous  lesions,  and  selection  of  sites 
to  be  biopsied. 

Proceaure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  January  4. 1999.  Oral 
presentations  bom  the  public  will  be 
scheduled  between  approximately  8:45 
a.m.  and  9  a.m.,  and  1:45  p.m.  and  2 
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p.m.  on  January  12, 1999;  and  between 
approximately  8:15  a.m.  and  8:30  a.m., 
and  1:15  p.m.  and  1:30  p.m.  on  January 
13. 1999.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  January  4, 1999,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 
After  the  scientific  presentations,  a  30- 
minute  open  pubhc  session  will  be 
conducted  for  interested  persons,  who 
have  submitted  their  request  to  speak  by 
January  4, 1999.  to  address  issues 
specific  to  the  submission  or  topic 
hefore  the  committee. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  December  8, 1998. 
Mkhael  A.  Friedman. 

Deputy  Commissioner  for  Operations. 

(FR  Doc.  98-33290  Filed  12-15-98;  8:45  am] 

MUMQ  CODE  4ia»-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Indian  Health  Service 

Health  Professions  Preparatory, 
Pregraduate  and  Indian  Health 
Professions  Scholarship  Programs 

agency:  hidian  Health  Service.  HHS. 
ACTION:  Update  of  Standing  Notice  of 
Availability  of  Funds  for  Health 
Professionals  Preparatory.  Pregraduate 
and  Indian  Health  Professions 
Scholarship  Programs  published  in  62 
FR  5443.  February  5. 1997. 


SUMMARY:  The  Indian  Health  Service 
(IHS)  announces  the  availability  of 
approximately  $3,578,200  to  fund 
scholarships  for  the  Health  Professions 
Preparatory  and  Pregraduate 
Scholarship  Programs  for  FY  1999 
awards.  These  programs  are  authorized 
by  secUon  103  of  the  hidian  Health  Care 
hnprovement  Act  (IHOA),  Pub.  L.  94- 
437.  as  amended  by  Pub.  L.  100-713. 
Pub.  L.  102-573,  and  by  Pub.  L.  104-^ 
313.  The  Indian  Health  Scholarship 
(Professions)  authorized  by  section  104 
of  the  IHCL\,  Pub.  L.  94-437,  as 
amended  by  Pub.  L.  100-713.  Pub.  L. 
102-573,  and  by  Pub.  L.  104-313.  has 
approximately  $7,636,100  available  for 
FY  1999  awards. 

Part-time  and  full-time  scholarships 
will  be  funded  for  each  of  the  three 


scholarship  programs  for  the  academic 
year  1999-2000. 

The  Health  Professions  Preparatory 
Scholarahip  Grant  Program  is  Usted  as 
No.  93.123  in  the  Office  of  Management 
and  Budget  Catalog  of  Federal  Domestic 
Assistance  (CFDA).  The  Health 
Professions  Pregraduate  Scholarship 
Grant  Program  is  listed  as  No.  93.971, 
and  the  Indian  Health  Professions 
Scholarship  Grant  Program  is  listed  as 
No.  93.972  in  the  CFDA. 
DATES:  The  application  deadline  for  new 
applicants  is  April  15, 1999.  The 
appUcation  deadline  for  continuation 
apphcants  is  April  1. 1999.  Applications 
shall  be  considered  as  meeting  the 
deadline  if  they  are  received  by  the 
appropriate  Scholarship  Coordinator  on 
the  deadline  date  or  postmarked  on  or 
before  the  deadline  date.  (Apphcants 
should  request  a  legibly  dated  U.S. 
Postal  Service  postmark  or  obtain  a 
legibly  dated  receipt  from  a'commercial 
carrier  or  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 
APPUCATIONS:  New  applicanta  applying 
for  Scholarships  under  the  three 
programs  must  utiUze  the  forms 
contained  in  the  "Application  for 
Participation  in  the  IHS  Scholarship 
Program",  (OMB  No.  0917-0006,  04/30/ 
2001).  Application  packets  may  be 
obtained  by  calling  or  writing  to  the 
addresses  listed  below. 
FOR  FURTHER  INF0RMATKX4  CONTACT: 
Please  address  application  inquiries  to 
the  appropriate  Indian  Health  Service 
Area  Scholarship  Coordinator,  as  listed 
below. 

IHS  Area  Office  Scholarship 
Coordinator/and  States/Locality  Served: 
Aberdeen  Area  IHS:  Ms.  Lila  Jean 

Topalian.  Scholarship  Coordinator. 
IHS  Aberdeen  Area,  Federal 
Building,  Room  309. 115  4th 
Avenue.  SE..  Aberdeen.  SD  57401 
Tele:  605-226-7553 
Iowa 
Nebraska 
North  Dakota 
South  Dakota 
Alaska  Area  Native  Health  Service:  Ms. 
Rose  Jerue,  Scholarship 
Coordinator.  MS  Alaska  Area,  4141 
Ambassador  Drive,  Rm.  349, 
Anchorage,  Alaska  99508,  Tele: 
907-729-1332 
Alaska 
Albuquerque  Area  MS:  Ms.  Alvina 
Waseta,  Scholarship  Coordinator, 
IHS  Albuquerque  Area,  5300 
Homestead  Road.  NE.  Albuquerque. 
NM  87110.  Tele:  505-248-4513 
Colorado 
New  Mexico 


Benjijdji  Area  IHS:  Ms.  Barbara 

iairbanks,  Scholarship  Coordinator, 
iS  Bemidji  Area.  522  Minnesota 
Xvenue,  NW,  Bemidji,  MN  56601, 
•  'ele:  218-759-3350 
II :  nois 
Indiana 
Michigan 
Minnesota 
Wisconsin 
Billings  Area  IHS:  Mr.  Sandy 
^acDonald,  Scholarship 
::oordinator.  IHS  Billings  Area, 
\rea  Personnel  Office,  PO  Box 
J143,  2900  4th  Avenue,  North, 
Billings.  MT  59103,  Tele:  406-247- 
r210 
M  jntana 
V^voming 
Cal  bmia  Area  IHS:  Ms.  Sara  G. 

Cotterill,  Scholarship  Coordinator. 
[HS  California  Area,  1825  Bell 
Street— Suite  200,  Sacramento,  CA 
95825,  Tele:  916-566-7033 
California 
I  [  iwaii 
Nai  ;hville  Area  IHS:  Mr.  Jesse  Thomas, 
(Scholarship  Coordinator.  IHS 
Nashville  Area.  711  Stewarts  Ferry 
Pike.  Nashville.  TN  37214,  Tele: 
615-736-2431 
yiabama 
i  i  rkansas 
( '.  jnnecticut 
I )  jlaware 
1'  orida 
^  3orgia 

sntucky 
I.  )uisiana 
aine 
aryland 
(assachusetts 
-lississippi 
istrict  of  Columbia 
Jew  Hampshire 
Jew  Jersey 
V  ew  York 
»jorth  Carolina 
3hio 

■ennsylvania 
<  hode  Island 
:  outh  Carolina 
I  ermessee 
\  ermont 
^  irginia 
I  /est  Virginia 
NJyajo  Area  IHS:  Ms.  Roselinda  Allison. 
Scholarship  Coordinator,  IHS 
Navajo  Area,  PO  Box  9020.  Window 
Rock.  AZ  86515.  Tele:  520-871- 
1422 
I  irizona 
I  lew  Mexico 
Utah 
OJ^ahoma  City  Area  IHS:  Ms.  Barbara 
Roy  Scholarship  Coordinator.  IHS 
Oklahoma  City  Area,  Five  Corporate 
Plaza.  3625  NW  56th  Street, 
Oklahoma  City,  OK  73112.  Tele: 
405-951-3939 


Kansas 
Missouri 
Oklahoma 
Phoenix  Area  IHS:  Ms.  Lena  Fast  Horse. 
Scholarship  Coordinator,  IHS 
Phoenix  Area,  2  Renaissance 
Square,  40  North  Central  Avenue 
#600,  Phoenix.  AZ  85004.  Tele: 
602-364-5220 
Arizona 
Nevada 
Utah 
Portland  Area  IHS:  Mr.  Gary  Small, 
Scholarship  Coordinator,  IHS 
Portland  Area,  1220  SW  3rd  Street, 
Rm  440.  Portland,  OR  97204-2892, 
Tele:  503-326-2015 
Idaho 
Oregon 
Washington 
Tucson  Area  IHS:  Mr.  Cecil  Escalante, 
Scholarship  Coordinator.  IHS 
Tucson  Area.  7900  S.J.  Stock  Road 
Tucson.  AZ  85746.  Tele:  520-295- 
2441 
Arizona 
Texas 

Other  programmatic  inquiries  may  be 
addressed  to  Ms.  Patricia  Lee-McCoy. 
Chief.  Scholarship  Branch,  Indian 
Health  Service,  Twinbrook  Metro  Plaza, 
Suite  100, 12300  Twinbrook  Parkway, 
Rockville.  Maryland.  20852;  Telephone 
301-443-6197.  (This  is  not  a  toll  free 
number.)  For  grants  information,  contact 
Ms.  Margaret  Griffiths,  Acting  Grants 
Scholarship  Coordinator.  Grants 
Management  Branch.  Division,  of 
Acquisition  and  Grants  Operations. 
Indian  Health  Service.  Room  100. 12300 
Tvdnbrook  Parkway.  Rockville. 
Maryland.  20852;  Telephone  301-443- 
0243.  (This  is  not  a  tool-free  number.) 
SUPPLEMENTARY  INFORMATION:  An 
addition  to  the  list  of  priority  health 
professions  for  Indian  Health 
Scholarships  (Professions)  that  was 
published  in  62  FR  5443.  February  5. 
1997.  is  Business  Administration  at  the 
Bachelor  and  Master  levels. 

Dated:  December  7. 1998. 
Nfichael  H.  Trujillo. 
Assistant  Surgeon  General  Director. 
[FR  Doc.  98-33228  Filed  12-15-98:  8:45  ami 

BILUNQ  CODE  4iaO-16-M 


summary:  This  notice  is  published  in 
accordance  with  Section  9(a)(2)  of  the 
Federal  Advisory  Committee  Act  of 
1972  Public  Law  92-463.  Notice  is 
hereby  given  that  the  Secretary  of  the 
Interior  has  renewed  the  Bureau  of  Land 
Management's  (BLM)  California  Desert 
District  Advisory  Coimcil. 

The  purpose  of  the  Council  is  to 
provide  counsel  and  advice  to  the  BLM 
District  Manager  concerning  planning 
and  management  of  the  public  land 
resources  within  the  BLM  California 
Desert  District  and  implementation  of 
the  comprehensive,  long-range  plan  for 
the  management,  use,  development,  and 
protfection  of  the  public  lands  within  the 
California  Desert  Conservation  Area. 

Certification  Statement 

I  hereby  certify  that  the  renewal  of  the 
California  Desert  District  Advisory 
Council  is  necessary  and  in  the  public 
interest  in  connection  with  the 
Secretary  of  the  Interior's 
responsibilities  to  manage  the  lands, 
resources,  and  facilities  administered  by 
the  Bureau  of  Land  Management. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  Wilson,  Intergovernmental 
Affairs  (640),  Bureau  of  Land 
Management,  1620  L  Street.  NW.,  Room 
406  LS,  Washington,  DC  20240, 
telephone  (202)  452-0377. 

Dated:  December  9, 1998. 
Bruce  Babbitt, 
Secretary  of  the  Interior. 
[FR  Doc.  98-33230  Filed  12-15-98;  8:45  am] 
BILUNO  CODE  431»-««-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

California  Desert  District  Advisory 
Council;  Renewal 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  California  Desert  District 

Advisory  Council— Notice  of  Renewal. 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-01 5-6700-00;  N-628911 

Application  for  Recordable  Disclaimer 
of  Interest;  Nevada 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 


SUMMARY:  The  United  States  of  America, 
pursuant  to  the  provisions  of  Section 
315  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C. 
1745),  proposes  to  disclaim  all  interest 
in  the  following  described  land  to 
Horace  Countryman,  nunc  pro  tunc,  the 
owner  of  record:  a  tract  of  land  which 
is  located  within  200  feet  of  each  side 
of  the  centerline  of  the  Central  Pacific 
Railroad  Company  track  as  it  was 
established  over  and  across;  T.  19  N.,  R. 
19  E.,  M.D.M.,  Nevada,  sec.  10.  Lot  1  in 
the  SEV4;  sec.  11.  Lots  4.  5.  and  NWV4 
SWV4. 
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DATES:  Comments  or  objections  should 
be  received  on  or  before  March  16. 1999. 
ADDRESSES:  Comments  or  objections 
should  be  sent  to  the  Nevada  State 
Director,  BLM,  1340  Financial  Blvd., 
P.O.  Box  12000,  Reno,  Nevada  89520. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  J.  Samuelson,  BLM  Nevada  State 
Office.  775-861-6532. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  2  of  the  Act  of  July  1,  1862, 
12  Statute  489,  as  amended  (the  Act), 
the  Central  Pacific  Railroad  Company, 
as  succeeded  in  interest  by  the  Southern 
Pacific  Transportation  Company, 
received  a  grant  of  a  right-of-way  400 
feet  in  width  over  and  across  public 
land  for  construction  of  a 
transcontinental  raih-oad.  By  the  terms 
of  the  Act.  the  right-of-way  attached  to 
the  land  upon  notification  to  the 
General  Land  Office  at  the  time  the  line 
of  the  railroad  was  definitely  fixed  on 
the  ground.  Patent  to  the  subject  land 
was  issued  to  Mr.  Horace  Countryman 
in  1865  prior  to  notification  by  the 
Central  Pacific  Railroad  Company  that 


the  line  of  the  railroad  was  definitely 
fixed  on  the  ground.  Further.  Mr. 
Countryman's  settlement  on  the  subject 
land  originated  prior  to  passage  of  the 
Act.  and  the  patent,  upon  issuance, 
related  back  to  the  date  of  his 
settlement.  Therefore,  the  400-foot  right- 
of-way  granted  to  Central  Pacific 
Railroad  Company  by  the  Act  did  not 
become  an  encumbrance  on  the  title  to 
the  subject  land. 

The  Bureau  of  Land  Management  has 
determined  that  the  United  States  has 
no  claim  to  or  interest  in  the  land 
described  and  issuance  of  the  proposed 
recordable  disclaimer  of  interest  would 
remove  a  cloud  on  the  title  to  the  land. 
Also,  see  FR  Doc.  98-318.  63  FR  1121- 
1122.  January  8, 1998. 

Authority:  43  CFR  Part  1864. 
Dated:  December  10, 1998. 
Michael  R.  Ford, 

Deputy  State  Director,  Natural  Resources, 
Lands  and  Planning. 

[FR  Doc.  98-33254  Filed  12-15-98;  8:45  am] 
BILUNG  CODE  4310-MC-P 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 

Submission  of  Study  Package  to  Office 
of  Management  and  Budget;  Review 
Opportunity  for  Public  Comment 

AGENCY:  Department  of  the  Interior, 
National  Park  Service.  Padre  Island 
National  Seashore. 

ACTION:  Notice  and  request  for 
comments. 


ABSTRACT:  The  National  Park  Service 
(NPS)  is  proposing  in  1998-99  to 
conduct  on-site  surveys  of  visitors  to 
Padre  Island  National  Seashore  and 
Mustang  Island  regarding  their 
perception  and  understanding  of  beach 
garbage  (that  has  washed  ashore  ft-om 
the  Gulf  of  Mexico)  and  their  preference 
regarding  shoreline  garbage  cleaning 
methods. 


Tpa^  rjarNSrs^ash'oTe'"'^  °'  "^  '''  "^^^"^«  '°  '''"''  "^^^  '^  ^'^  ^'^"'"9  P"*"- 


Estimated 
numbers  of 
responses 


1500 


Burden  hours 


300 


SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  and  5 
CFR  part  1320,  Reporting  and  Record 
Keeping  Requirement,  the  NPS  invites 
public  comment  on  these  three 
proposed  information  collection 
requests  (ICR).  Comments  are  invited 
on:  (1)  The  need  for  the  information 
including  whether  the  information  has 
practical  utility;  (2)  the  accuracy  of  the 
reporting  burden  estimate;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected,  and 
(4)  ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

The  NPS  goal  in  conducting  these 
surveys  is  to  understand  visitor 
perception  of  beach  debris  and 
preference  regarding  shoreline  debris 
cleaning  methods. 

There  was  no  public  comments 
received  as  a  result  of  publishing  in  the 
Federal  Register  a  60-day  notice  of 
intention  to  request  clearance  of 
information  collection  for  this  survey. 
DATES:  Public  comments  will  be 
accepted  on  or  before  January  15, 1999. 
SEND  COMMENTS  TO:  Office  of 
Information  and  Regulatory  Affairs  of 


OMB,  Attention  desk  Officer  for  the 
Interior  Department,  Office  of 
Management  and  Budget,  Washington, 
DC  20530.  The  OMB  has  up  to  60  days 
to  approve  or  disapprove  the 
information  collection  but  may  respond 
after  30  days.  Therefore,  to  ensure 
maximum  consideration.  OMB  should 
receive  public  comments  on  or  before 
(insert  date  30  days  from  date  of 
publication  in  the  Federal  Register.) 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  STUDY  PACKAGES  SUBMITTED  FOR  OMB 
REVIEW,  CONTACT:  John  Miller.  Voice: 
512-949-8173  x  227,  Email- 
John miller@nps.gov 

SUPPLEMENTARY  INFORMATION: 

Title:  Visitor  Survey  to  Determine  the 
Public  Perception  of  and  the  Response 
to  Marine  Debris  by  the  Visiting  Public 
to  Padre  Island  National  Seashore. 

Bureau  Form  Number:  None. 

OMB  Number:  To  be  requested. 

Expiration  Date:  To  be  requested. 

Type  of  request:  Request  for  new 
clearance. 

Description  of  need:  The  National 
Park  Service  needs  information  to 
incorporate  into  a  research  report  on 
beach  garbage  for  Padre  Island  National 
Seashore  which  will  guide  further 
management  and  planning  for  the 
Seashore. 


Automated  data  collection:  At  the 
present  time,  there  is  no  automated  way 
to  gather  this  information,  since  it 
includes  asking  visitors  about  their 
perceptions,  expectations,  and 
preferences  in  the  Padre  Island  National 
Seashore  area. 

Description  of  respondents:  A  sample 
of  individuals  who  use  the  beaches  of 
Padre  Island  National  Seashore  and 
Mustang  Island. 

Estimated  average  number  of 
respondents:  1500. 

Estimated  average  number  of 
responses:  Each  respondent  will 
respond  only  one  time,  so  the  number 
of  responses  will  be  the  same  as  the 
number  of  respondents. 

Estimated  average  burden  hour  per 
response:  10-15  minutes.^ 

Frequency  of  response:  1  time  per 
respondent. 

Estimated  annual  reporting  burden: 
300  hours. 

Diane  M.  Cook, 

Information  Collection  Clearance  Officer. 
WASO  Administrative  Program  Center, 
National  Park  Service. 

[FR  Doc.  98-33250  Filed  12-15-98;  8:45  am) 

BILUNQ  CODE  4310-7D-M 
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DEPARTMENT  OF  THE  INTERIOR 

XI  Parte  Service 
:Leod  Bethune  Council  House 
General  Management  Plan, 
Environmental  Impact  Statement,  Mary 
Mcl|.6od  Bethune  Council  House 
nal  Historic  Site 

;Y:  National  Park  Service, 
ent  of  the  Interior. 

action:  Notice  of  intent  to  prepare  an 
Enwonmental  Impact  Statement  for  the 
Mary  McLeod  Bethune  Council  House 

General  Management  Plan. 

— Xi 

SUMMARY:  Under  the  provisions  of  the 
Na^nal  Environmental  Policy  Act,  the 
Natijonal  Park  Service  is  preparing  an 
Enyiromnental  Impact  Statement  for  the 
Geiieral  Management  Plan  for  the  Mary 
Mqijeod  Bethune  Council  House 
National  Historic  Site.  This  statement 
Willi  be  approved  by  the  National  Capital 
Reiaonal  Director. 

he  effort  will  result  in  a 
nprehensive  general  management 

,q  addresses  strategies  for  the 

preservation  of  the  Coimcil  House  and 
the  archives,  appropriate  visitor  use  and 
intarpretation,  accessibihty,  and  the  use 
of  the  facilities.  In  addition  to  the  no- 
acpon,  four  additional  alternatives  are 
bellig  considered.  The  first  one  places 
duial  focus  on  the  house  and  the 
museimi,  the  second  emphasizes  the 
archives,  the  third  one  concentrates  on 
activities  and  programs,  and  the  fourth 
one  fociises  on  the  house  as  museum. 

Mlajor  issues  include  inadequate  and 
insliCBcient  space  for  ejiiibits,  archives, 
snip,  volunteers,  parking;  lack  of 
acbessibility  and  facilities,  such  as  rest 
s;  need  for  specific  staff  with 
I  expertise;  and  visitor  and  staff 
bty. 


oping  meetings  were  conducted 
_ag  the  siunmer  and  fall  of  1998.  The 
._^ts  from  these  meetings  will  be 
included  in  a  forthcoming  newsletter. 
Copies  of  the  information  can  be 
obtained  firom  Susan  Calafate  Boyle,  Job 
G  ibtain,  Denver  Service  Center, 
N^Jional  PaA  Service,  PO  Box  25287, 
kewood,  Colorado  80225,  (303)  969- 

kg. 

F<W  FURTHER  INFORMATION:  Contact 
Superintendent  John  Hale,  National 
C  4)ital  Parks  East,  (202)  690-5185. 


1  tated:  November  25, 1998. 
Ti  I  Ty  Carbtrom. 

B 1  fiona7  Director.  National  Capital  Region. 
[1 1 :  Doc  9S-33249  Filed  12-15-98;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Parte  Service 

Yosemite  Valley  Plan,  Yosemite 
National  Parit,  Martposa  County, 
California;  Notice  of  Intent  to  Prepare 
a  Supplemental  Environmental  Impact 
Statement 

summary:  Pursuant  to  §  102(2)(c)  of  the 
National  Environmental  Policy  Act  of 
1969  (Pub.  L.  91-190)  and  Council  on 
Environmental  Quality  regulations  (40 
CFR  1502.9(c)),  and  in  order  to  foster 
coordinated  valley  planning  and 
operations,  the  National  Park  Service 
intends  to  supplement  the  1980  Final 
General  Management  Plan/ 
Environmental  Impact  Statement  (1980 
GMP/EIS)  with  a  single,  comprehensive 
Yosemite  Valley  Plan  for  Yosemite 
National  Park.  The  Yosemite  Valley 
Plan  (YVP)  will  integrate  alternatives  (or 
elements  thereof)  and  environmental 
analysis  formerly  part  of  four  distinct 
initiatives:  (a)  the  1992  and  1996  Draft 
Yosemite  Valley  Housing  Plan/ElS 
intended  to  supplement  the  1980  GMP/ 
EIS;  (b)  the  1997  Draft  Yosemite  Valley 
Implementation  Plan/ElS  intended  to 
supplement  the  1980  GMP/EIS;  (c)  the 
Yosemite  Lodge  Development  Concept 
P7an/Environmental  Assessment;  and 
(d)  a  Yosemite  Falls  facilities  design 
project.  In  addition,  the  YVP  will 
implement  previously  approved  actions 
set  forth  in  the  1992  Concessions 
Management  Plan. 

Notice  is  hereby  given  that  the 
National  Park  Service  (NPS)  will 
prepare  a  new  Supplemental 
Environmental  Impact  Statement  (SEIS) 
to  update  the  1980  GMP/EIS.  This  SEIS/ 
YVP  consolidates  ongoing  conservation 
planning  and  impact  analysis  efforts 
into  one  plan  for  the  valley,  so  as  to 
provide  for  a  holistic,  landscape-view  of 
critical  initiatives  so  vital  for  preserving 
the  valley  environs  for  visitor 
inspiration  now  and  in  the  futiu«.  The 
decision  to  prepare  a  consolidated  SEIS/ 
YVP  also  results  from  proactive  public 
involvement:  and  in  response  to  public 
comment,  the  SEIS/YVP  may  include 
new  or  modified  alternatives  or 
mitigation  strategies. 

Background 

In  July,  1992  a  Draft  Yosemite  Valley 
.  Housing  Plan/Supplemental 
Environmental  Impact  Statement 
intended  to  amend  the  1980  GMP/EIS 
was  issued  (57  FR  34146).  with  the 
public  comment  period  ending 
September  30, 1992.  This  document 
examined  the  effects  of  a  proposal  and 
four  alternatives  for  housing  NPS  and 
concession  employees  who  woik  in 


Yosemite  Valley.  After  reviewing  public 
comments,  the  NPS  identified  two 
additional  alternatives.  A  second  Draft 
Housing  Plan/SEIS  was  issued  in 
December  1996  (61  FR  64361)  with  the 
public  comment  period  ending  March 
31, 1997.  Housing  alternatives  that  are 
still  under  consideration  and  responses 
to  the  1992  and  1996  public  comments 
will  be  included  in  the  consolidated 
SEIS/YVP. 

The  1997  Draft  Yosemite  Valley 
Implementation  Plan/SEIS  examined 
the  effects  of  alternatives  for 
implementing  1980  GMP  goals  of 
reclaiming  priceless  natural  beauty, 
reducing  traffic  congestion,  allowing 
natural  processes  to  prevail,  reducing 
visitor  crowding,  and  promoting  visitor 
understanding  and  enjoyment  in 
Yosemite  Valley.  It  was  intended  to 
develop  a  coherent,  comprehensive  site 
plan  for  all  necessary  visitor  services  in 
Yosemite  Valley.  It  included 
alternatives  for  relocating  non-essential 
NPS  and  concession  functions  and 
facilities  out  of  sensitive  resource  areas 
and  hazardous  areas;  and  for 
redesigning  essential  buildings,  roads, 
campgrounds,  interpretive  centers  and 
concession  facilities.  It  identified 
alternative  site  plans  for  past  and 
current  implementation  of  the  1980 
GMP,  as  well  as  the  1992  Concession 
Services  Plan,  the  draft  Yosemite  Valley 
Housing  Plan,  and  various 
transportation  studies.  The  Draft  Valley 
Implementation  Plan/SEIS  was  issued 
in  November  1997  (62  FR  60264)  with 
an  extended  public  comment  period 
ending  February  23. 1998  (63  FR  3000). 
Public  open  houses  and  workshops 
were  held.  Implementation  alternatives 
that  are  still  under  consideration  and 
responses  to  the  1997-98  public 
comments  will  be  included  in  the 
consolidated  SEIS/YVP. 

In  April  1997.  as  part  of  the  park's 
urgent  response  to  a  disastrous  flood, 
the  Yosemite  Lodge  Development 
Concept  Plan/Environmental 
Assessment  was  released  for  public 
review,  with  the  public  comment  period 
ending  May  16, 1997.  Public  walk- 
thmiighs  and  public  information 
sessions  were  conducted.  The  EXP 
considered  alternative  site  plans  for  the 
lodge  area  lodging,  housing,  circulation 
and  visitor  services.  Subsequent  to 
various  legal  proceedings,  an  approved 
Finding  of  No  Significant  Impact  was 
formally  rescinded  on  December  3, 
1998.  Lodge  DCP  alternatives  that  are 
still  imder  consideration  and  a  summary 
of  the  public  comment  will  be  included 
in  the  consolidated  SEIS/YVP. 

After  several  Yosemite  Falls  Design 
Elements,  Issues  and  Questions 
workshops  were  held  during  1998,  a 
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preliminary  Draft  Program  Statement 
was  prepared  for  internal  review  which 
addressed  alternatives  for  site  design  at 
the  falls.  Design  elements  such  as  falls 
view  area,  main  entry  area,  picnic  area, 
main  trail,  main  bridge,  eastern  channel 
trail,  parking,  revegetation,  and  signs 
were  considered.  Yosemite  Falls  site 
plans  that  are  still  under  consideration 
will  be  included  in  the  consolidated 
SEIS/YVP. 

Scoping/Decision  Process 

The  existing  four  park  stewardship 
initiatives  summarized  above  yielded 
very  extensive  and  detailed  baselines 
which  will  be  corroborated,  clarified,  or 
refined  as  necessary  in  the 
consolidation  effort.  Moreover,  incisive 
public  comment  and  agency 
consultations  provided  a  valuable 
foundation  for  preparing  those 
documents.  As  noted  above,  all 
comments  received  during  past  scoping 
activities  or  formal  response  periods  are 
safeguarded  in  detailed  administrative 
records,  and  will  be  duly  re-considered 
in  developing  the  consolidated  SEIS/ 
YVP.  Consequently  at  this  time  it  is 
necessary  to  submit  only  new  issues  or 
concerns  not  voiced  previously.  Also, 
all  past  respondents  are  being 
incorporated  into  a  single  mailing  list- 
information  about  this  comprehensive 
conservation  planning  and  impact 
analysis  process  will  be  timely 
distributed  via  newsletters,  mailings, 
and  regional  and  local  news  media.  To 
request  being  added  now  to  the 
inclusive  mailing  list,  or  to  obtain 
details  about  information  options, 
please  contact  park  staff  via  telephone  at 
(209)  372-0261.  Interested  individuals, 
organizations,  and  agencies  wishing  to 
provide  written  comments  on  new 
issues  or  concerns  should  respond  to: 
Superintendent,  Attn:  SEIS/YVP,  P.O. 
Box  577,  Yosemite  National  Park,  CA 
95389.  Any  new  comments  must  be 
postmarked  not  later  than  January  15, 
1999. 

Availability  of  the  Draft  SEIS/YVP  for 
review  and  written  comment  will  be 
announced  by  formal  Notice,  via  local 
and  regional  news  media,  and  direct 
mailing.  At  this  time  the  Draft  SEIS/YVP 
is  anticipated  to  be  available  for  public 
review  during  late  spring  1999. 
Comments  on  the  Draft  SEIS/YVP  will 
be  fully  considered,  and  incorporated  in 
a  Final  SEIS/YVP  as  appropriate.  At  this 
time  it  is  anticipated  that  the  Final 
SEIS/YVP  would  be  completed  during 
fall  1999.  Notice  of  an  approved  Record 
of  Decision  would  be  published  in  the 
Federal  Register  not  sooner  than  thirty 
(30)  days  after  the  Final  SEIS/YVP  is 
distributed.  This  is  expected  to  occur  by 
the  end  of  1999.  The  official  responsible 
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for  the  decision  is  the  Regional  Director, 
Pacific  West  Region,  National  Park 
Service;  the  official  responsible  for 
implementation  is  the  Superintendent, 
Yosemite  National  Park. 

Dated:  December  9, 1998. 
Patricia  L.  Neubacher, 

Acting  Regional  Director.  Pacific  West. 

[FR  Doc.  9&-33248  Filed  12-15-98;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Glen  Canyon  Dam  Adaptive 
Management  Work  Group  (AMWG)  and 
Glen  Canyon  Technical  Work  Group 
(TWG) 

AGENCY:  Bureau  of  Reclamation, 
Interior. 

ACTION:  Notice  of  public  meetings. 


summary:  The  Glen  Canyon  Dam 
Adaptive  Management  Work  Group  will 
conduct  an  open  public  meeting  to 
discuss  administrative  and  program 
related  issues.  The  meeting  will  discuss 
the  following  agenda  items: 
Administrative  Issues,  1999  Beach/ 
Habitat-Building  Flows,  1999  Basin 
Hydrology,  Flood  Avoidance  Measures, 
Beach/Habitat  Maintenance  Flows, 
Grand  Canyon  Monitoring  and  Research 
Center  Fiscal  Year  2000  Aimual  Plan 
and  5- Year  Strategic  Plan,  Fiscal  Year 
2000  and  2001  Budgets  Information 
Technology,  Conceptual  Model.  Science 
Advisory  Board,  Lake  Powell  Scope  of 
Work,  Temperature  Control  Device,  and 
the  Programmatic  Agreement  on 
Cultural  Resources. 

The  Technical  Work  Group  will 
conduct  three  (3)  open  public  meetings. 
The  first  meeting  will  discuss  AMWG 
agenda  items,  the  second  meeting  will 
discuss  results  of  the  AMWG  meeting, 
and  the  third  meeting  will  discuss  the 
5- Year  Strategic  Plan,  Grand  Canyon 
Monitoring  and  Research  Center  Report 
on  Science,  1999  Beach/Habitat- 
Building  Flows.  Conceptual  Model, 
Basin  Hydrology,  and  Physical 
Resources  Program  Presentations. 

Dates  and  Locations 

The  AMWG  public  meeting  will  be 
held  at  the  following  time  and  location: 

January  12-13,  1999— Phoenix, 
Arizona:  The  meeting  will  b^in  at  9:30 
a.m.  and  end  at  4:30  p.m.  on  3ie  first 
day.  The  second  day  of  the  meeting  will 

begin  at  8  a.m.  and  end  at  11:45  pjn. 
The  meeting  will  be  held  in  the 
Turquoise  Room  at  the  Embassy  Suites 
Hotel  located  at  1515  North  44th  Street 
in  Phoenix,  Arizona.  The  TWG  public 


meetings  will  be  held  at  the  following 
times  and  locations: 

January  11,  1999^Phoenix.  Arizona: 
The  meeting  will  begin  at  1  p.m.  and 
end  at  4  p.m.  The  meeting  will  be  held 
in  the  Turquoise  Room  at  the  Embassy 
Suites  Hotel  located  at  1515  North  44th 
Street  in  Phoenix,  Arizona. 

January  13,  1999— Phoenix,  Arizona: 
The  meeting  will  begin  at  1  p.m.  and 
end  at  4  p.m.  The  meeting  will  be  held 
in  the  TurqXioise  Room  at  the  Embassy 
Suites  Hotel  located  at  1515  North  44th 
Street  in  Phoenix,  Arizona. 

February  16,  1999— Grand  Canyon 
National  Park:  The  meeting  will  begin  at 
12  noon  and  end  at  5  p.m.  The  meeting 
will  be  held  at  the  Albright  Training 
Center,  Grand  Canyon  National  Park. 

Time  will  be  allowed  at  each  meeting 
for  any  individual  or  organization 
wishing  to  make  formal  oral  comments 
(limited  to  10  minutes),  but  written 
notice  must  be  provided  at  least  FIVE 
(5)  days  prior  to  the  meeting  to  Mr. 
Bruce  Moore,  Bureau  of  Reclamation, 
Upper  Colorado  Regional  Office,  125 
South  State  Street.  Room  6107.  Salt 
Lake  City,  Utah  84138-1102,  telephone 
(80-1)  524-3702,  faxogram  (801)  524- 
5499,  e-mail  at:  bmoore@uc.usbr.gov. 

Official  agendas  for  each  of  the  three 
public  meetings  will  be  available  15 
days  prior  to  each  meeting  on  the 
Bureau  of  Reclamation's  website  under 
the  Adaptive  Management  Program  at 
http://wv\rw.uc.usbr.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Moore,  telephone  (801)  524-3702, 
faxogram  (802)  524-5499,  e-mail  at: 
bmoore@uc.usbr.gov. 

Dated:  December  10. 1998. 
Eluid  Martinez, 

Commissioner,  Bureau  of  Reclamation. 
(FR  Doc.  98-33275  Filed  12-15-98;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-811 
(Preliminary)] 

Drams  of  One  Megabit  and  Above 
From  Taiwan 

Determination 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigation,  the  United 
States  International  Trade  Commission 
determines,^  pursuant  to  section  733(a) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 


'The  record  is  defined  in  sec.  207.2(f]  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFRS  207.2(0). 

'Commissioner  Crawford  did  not  participate  in 
this  investigation. 
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§  16  73b(a)).  that  there  is  a  reasonable 
indiqation  that  an  industry  in  the 
United  States  is  materially  injured  by 
reason  of  imports  from  Taiwan  of 
dynaknic  random  access  memory 
semiconductors  (DRAMs)  of  one 
megjabit  and  above,  provided  for  in 
subheadings  8542.13.80  and  8473.30.10 
thrdUgh  8473.30.90  of  the  Harmonized 
Tarm  Schedide  of  the  United  States, 
tha^pre  alleged  to  be  sold  in  the  United 
Static  at  less  than  fair  value  (LTFV). 

Com)iiMicemeiit  of  Final  Phase 
InT«»tigation 

Pursuant  to  section  207.18  of  the 
Commission's  rules,  the  Commission 
also  Rives  notice  of  the  commencement 
of  tji^final  phase  of  its  investigation. 
ThdCommission  will-issue  a  final  phase 
notii^e  of  scheduling  which  will  be 
pubKshed  in  the  Fede^  Register  as 
prowided  in  section  207.21  of  the 
Coitimission's  rules  upon  notice  from 
the;t)epartment  of  Commerce 
(Commerce)  of  an  affirmative 
preliminary  determination  in  the 
invieistigation  under  section  733Cb)  of  the 
Act,  or,  if  the  preliminary  determination 
is  negative,  upon  notice  of  an 
affinnative  final  determination  in  that 
investigation  under  section  735(a)  of  the 
Act.:  Parties  that  filed  entries  of 
apbearance  in  the  preliminary  phase  of 
thq  investigation  need  not  enter  a 

ate  appearance  for  the  final  phase 
of  Idle  investigation,  hidustrial  iisers, 
andi  if  the  merchandise  under 
invastigation  is  sold  at  the  retail  level, 
representative  consumer  ofganizations 
hay^  the  right  to  appear  as  parties  in 
Coiamission  antidiunping  and 
coiUitervailing  duty  investigations.  The 
Secretary  will  prepare  a  public  service 
list  containing  the  names  and  addresses 
of  all  persons,  or  their  representatives, 
wbo  are  parties  to  the  investigation. 

Bajdcground 

On  October  22, 1998,  a  petition  was 
fil(  ici  with  the  Commission  and  the 
De  [^artment  of  Commerce  by  Micron 
Tetdmology.  hic,  Boise,  ID,  alle^ng  that 
anl  Industry  in  the  United  States  is 
materially  injured  and  is  threatened 
witji  material  injury  by  reason  of  LTFV 
imports  of  DRAMs  of  one  megabit  and 
abcive  from  Taiwan.  Accordin^y, 
effective  October  22, 1998,  the 
Cditamissicm  instituted  antidiunping 
investigation  No.  731-TA-811 
(Preliminary). 

ftotice  of  the  institution  of  the 
imission's  investigation  and  of  a 


and  by  publishing  the  notice  in  the 
Federal  Register  of  October  29, 1998  (63 
FR  58066).  The  conference  was  held  in 
Washington,  DC,  on  November  13. 1998. 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  December 
7, 1998.  The  views  of  the  Commission 
are  contained  in  USITC  Publication 
3149  (December  1998),  entitled 
Dynamic  Random  Access  Memory 
Semiconductors  of  One  Megabit  and 
Above  from  Taiwan:  Investigation  No. 
731-TA-811  (Preliminary). 

Issued:  December  9, 1998. 

By  order  of  the  Commission. 
Donna  R.  Koefanlu, 
Secretary. 

(FR  Doc  98-33322  Filed  12-15-98;  8:45  am] 
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plic  conference  to  be  held  in 
_.^ection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
oflihe  Secretary,  U.S.  International 
Tiiade  Commission,  Washington,  DC, 


INTERNATIONAL  TRADE 
COMMISSION 

pnvestigalion  332-4011 

Pianos:  Economic  and  Compeftitive 
Conditions  Affecting  ttia  U.S.  Industry 

AOENCY:  United  States  International 
Trade  Commission. 
ACTION:  Institution  of  investigation  and 
scheduling  of  public  hearing. 

EFFECTIVE  DATE:  December  4, 1998. 
SUMMARY:  Following  the  receipt  of  a 
request  on  November  12. 1998.  from  the 
Committee  on  Ways  and  Means  of  the 
U.S.  House  of  Representatives,  the 
Commission  instituted  investigation  No. 
332-401,  Pianos:  Economic  and 
Competitive  Conditions  Affecting  the 
U.S.  Industry,  under  section  332(g)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1332(g)). 

FOR  FURTHER  INFORMATION  CONTACT: 
Industry-specific  information  may  be 
obtained  from  Mr.  David  Lundy  (202- 
205-3439)  or  Mr.  Ralph  Waddns  (202- 
205-3492),  Office  of  Industries,  U.S. 
International  Trade  Commission, 
Washington,  DC  20436.  For  information 
on  the  legal  aspects  of  this  investigation 
contact  Mr.  William  Geariiart  of  the 
Office  of  the  General  Coimsel  (202-205- 
3091).  Hearing  impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the  TDD 
terminal  on  (202)  205-1810. 

Background 

The  Commission  received  the 
Committee's  letter  on  November  12, 
1998.  The  Committee  asked  that  the 
Commission  institute  a  factfinding 


investigation  of  the  current  conditions 
affecting  the  domestic  piano  industry, 
particularly  that  portion  of  the  industry 
producing  upright  pianos.  As  requested 
by  the  Committee,  the  Commission  will 
include  the  following  information  in  its 
report  to  the  extent  possible: 

(1)  An  overview  of  the  global  market  for 
pianos,  including  such  factors  as 
consumption,  production,  and  trade  during 
the  period  1994-98. 

(2)  A  profile  of  the  U.S.  piano  industry, 
including  leading  producers,  importers, 
distributors,  and  suppliers  of  pianos. 

(3)  Profiles  of  leading  manufacturers  in 
Japan,  Korea,  China,  and  Indonesia. 

(4)  A  comparison  of  the  strengths  and 
weaknesses  of  U.S.  and  foreign  producers 
regarding  Cactors  of  competition  such  as 
production  costs,  access  to  raw  materials, 
labor  costs,  availability  of  skilled/ 
experienced  labor  force,  financing,  level  of 
technology  in  the  manufacturing  process, 
product  appearance,  quality  as  a  musical 
instniment,  pricing,  and  home  market 
strength. 

The  Committee  requested  that  the 
Commission  in  its  examination  of 
foreign  industries  and  markets 
concentrate  principally  on  Japan,  Korea, 
China,  and  Indonesia.  The  Committee 
also  requested  the  Commission  take  into 
account  currency  fluctuations  and 
devaluations  in  considering  the  fectors 
of  competition.  The  Commission 
expects  to  submit  its  report  to  the 
Committee  by  May  12. 1999. 


Public  Hearing 

A  public  hearing  in  connection  with 
the  investigation  will  be  held  at  the  U.S. 
International  Trade  Commission 
Building,  500  E  Street  SW.  Washington. 
DC,  beginning  at  9:30  a.m.  on  February 
17, 1999.  All  persons  shall  have  the 
ri^t  to  appear,  by  counsel  or  in  person, 
to  present  information  and  to  be  heard. 
Requests  to  appear  at  the  pubUc  hearing 
should  be  filed  with  the  Secretary. 
United  States  International  Trade 
Commission.  500  E  Street  SW, 
Washington.  DC  20436,  no  later  than 
5:15  p.m.,  Juiuary  29. 1999.  Any 
prehearing  briefs  (original  and  14 
copies)  should  be  filed  not  later  than 
5:15  p.m..  February  5. 1999;  the 
deadline  for  filing  post-hearing  briefs  or 
statements  is  5:15  p.m..  March  1. 1999. 
In  the  event  that,  as  of  the  close  of 
business  on  January  29. 1999,  no 
witnesses  are  scheduled  to  appear  at  the 
hearing,  the  hearing  will  be  canceled. 
Any  person  interested  in  attending  the 
hearing  as  an  observer  or  non- 
participant  may  call  the  Secretary  of  the 
Commission  (202-205-1816)  after 
January  29. 1999  to  determine  whether 
the  hearing  will  be  held. 
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Written  Submissions 

In  lieu  of  or  in  addition  to 
participating  in  the  hearing,  interested 
parties  are  invited  to  submit  written 
statements  concerning  the  matters  to  be 
addressed  by  the  Commission  in  its 
report  on  this  investigation.  Commercial 
or  financial  information  that  a  submitter 
desires  the  Commission  to  treat  as 
confidential  must  be  submitted  on 
separate  sheets  of  paper,  each  clearly 
marked  "Confidential  Business 
Information"  at  the  top.  All  submissions 
requesting  confidential  treatment  must 
conform  with  the  requirements  of 
section  201.6  of  the  Conmiission's  Rules 
of  Practice  and  Procedure  (19  CFR 
201.6).  All  written  submissions,  except 
for  confidential  business  information, 
will  be  made  available  in  the  Ofiice  of 
the  Secretary  of  the  Commission  for 
inspection  by  interested  parties.  To  be 
assured  of  consideration  by  the 
Commission,  written  statements  relating 
to  the  Commission's  report  should  be 
submitted  to  the  Commission  at  the 
earliest  practical  date  and  should  be 
received  no  later  than  the  close  of 
business  on  March  1, 1999.  All 
submissions  should  be  addressed  to  the 
Secretary,  United  States  International 
Trade  Commission,  500  E  Street  SW, 
Washington,  DC  20436.  The 
Commission's  rules  does  not  authorize 
the  filing  of  submissions  with  the 
Secretary  by  facsimile  or  electronic 
means. 

Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-205-2000.  General 
information  concerning  the  Commission 
may  also  be  obtained  by  accessing  its 
Internet  server  (http://www.usitc.gov). 
Issued:  December  7, 1998. 
By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

(FR  Doc.  98-33320  Filed  12-15-98;  8:45  am] 
BtLUNG  COOC  7«2»-«S^ 


INTERNATIONAL  TRADE 
COMMISSION 

PnvMtigation  No.  AA1921-129  (Review)] 
Polychloroprene  Rubber  From  Japan 

AGENCY:  United  States  hitemational 
Trade  Commission. 
action:  Scheduling  of  a  full  five-year 
review  concerning  the  antidumping 
duty  order  on  polychloroprene  rubber 
fit>m  Japan. 


SUMMARY:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  a  full  review 


pursuant  to  section  751(c)(5)  of  the 
Tariff  Act  of  1930  (19  U.S.C. 
§  1675(c)(5))  (the  Act)  to  determine 
whether  revocation  of  the  antidimiping 
duty  order  on  polychloroprene  rubber 
bom  Japan  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury.  For  further  information 
concerning  the  conduct  of  this  review 
and  rules  of  general  application,  consult 
the  Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201).  and  part  207, 
subparts  A,  D,  E,  and  F  (19  CFR  part 
207).  Recent  amendments  to  the  Rules 
of  Practice  and  Procedure  pertinent  to 
five-year  reviews,  including  the  text  of 
subpart  F  of  part  207,  are  published  at 
63  FR  30599,  June  5, 1998,  and  may  be 
downloaded  from  the  Commission's 
World  Wide  Web  site  at  http:// 
www.usitc.gov/rules.htm. 
EFFECTIVE  DATE:  Date  of  Commission 
Action. 

FOR  FURTHER  INFORMATION  CONTACT:  Gail 
Bums  (202-205-2501),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 
SUPPLEMENTARY  INFORMATION: 

Backgmund.— On  November  5, 1998, 
the  Commission  determined  that 
responses  to  its  notice  of  institution  of 
the  subject  five-year  review  were  such 
that  a  full  review  puirsuant  to  section 
751(c)(5)  of  the  Act  should  proceed  (63 
FR  63748,  November  16, 1998) .  A 
record  of  the  Commissioners'  votes  and 
a  statement  of  Chairman  Lynn  M.  Bragg 
are  available  from  the  Office  of  the 
Secretary  and  at  the  Commission's  web 
site. 

Participation  in  the  review  and  public 
service  list. — Persons,  including 
industrial  users  of  the  subject 
merchandise  and,  if  the  merchandise  is 
sold  at  the  retail  level,  representative 
consumer  organizations,  wishing  to 
participate  in  this  review  as  parties 
must  file  an  entry  of  appearance  with 
the  Secretary  to  the  Commission,  as 
provided  in  section  201.11  of  the 
Commission's  rules,  by  45  days  after 
publication  of  this  notice.  A  party  that 
filed  a  notice  of  appearance  following 
publication  of  the  Commission's  notice 


of  institution  of  the  review  need  not  file 
an  additional  notice  of  appearance.  The 
Secretary  will  maintain  a  public  service 
list  containing  the  names  and  addresses 
of  all  persons,  or  their  representatives, 
who  are  parties  to  the  review.  i 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list. — ^Pursuant  to 
section  207.7(a)  of  the  Commission's 
rules,  the  Secretary  will  make  BPI 
gathered  in  this  review  available  to 
authorized  applicants  under  the  APO 
issued  in  the  review,  provided  that  the 
application  is  made  by  45  days  after 
publication  of  this  notice.  Authorized 
applicants  must  represent  interested 
parties,  as  defined  by  19  U.S.C. 
§  1677(9),  who  are  parties  to  the  review. 
A  party  granted  access  to  BPI  following 
publication  of  the  Commission's  notice 
of  institution  of  the  review  need  not 
reapply  for  such  access.  A  separate 
service  list  will  be  maintained  by  the 
Secretary  for  those  parties  authorized  to 
receive  BPI  under  the  APO. 

Staff  report. — The  prehearing  staff 
report  in  the  review  will  be  placed  in 
the  nonpublic  record  on  May  11, 1999, 
and  a  public  version  will  be  issued 
thereafter,  pursuant  to  section  207.64  of 
the  Commission's  rules. 

Hearing. — The  Commission  will  hold 
a  hearing  in  connection  with  the  review 
beginning  at  9:30  a.m.  on  June  3, 1999, 
at  the  U.S.  International  Trade 
Commission  Building.  Requests  to 
appear  at  the  hearing  should  be  filed  in 
writing  with  the  Secretary  to  the 
Commission  on  or  before  May  25, 1999. 
A  nonparty  who  has  testimony  that  may 
aid  the  Commission's  deliberations  may 
request  permission  to  present  a  short 
statement  at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  May  28, 1999, 
at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
sections  201.6(b)(2).  201.13(f).  207.24. 
and  207.66  of  the  Commission's  rules. 
Parties  must  submit  any  request  to 
present  a  portion  of  their  hearing 
testimony  in  camera  no  later  than  7 
days  prior  to  the  date  of  the  hearing. 

Written  submissions. — Each  party  to 
the  review  may  submit  a  prehearing 
brief  to  the  Commission.  Prehearing 
briefs  must  conform  with  the  provisions 
of  section  207.65  of  the  Commission's 
rules;  the  deadline  for  filing  is  May  20. 
1999.  Parties  may  also  file  written 
testimony  in  connection  with  their 
presentation  at  the  hearing,  as  provided 
in  section  207.24  of  the  Commission's 
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rules ,  and  posthearing  briefs,  which 
must  conform  with  the  provisions  of 
section  207.67  of  the  Commission's 
rules.  The  deadline  for  filing 
po^earing  briefs  is  June  14, 1999; 
witness  testimony  must  be  filed  no  later 
than  three  days  before  the  hearing.  In 
addition,  any  person  who  has  not 
entered  an  appearance  as  a  party  to  the 
review  may  submit  a  written  statement 
of  information  pertinent  to  the  subject  of 
thejjeview  on  or  before  June  14, 1999. 
On  |uly  1, 1999,  the  Commission  will 
make  available  to  parties  all  information 
on  which  they  have  not  had  an 
opportunity  to  comment.  Parties  may 
subi^it  final  comments  on  this 
infptmation  on  or  before  July  6, 1999, 
butt  Such  final  comments  must  not 
contain  new  factual  information  and 
mu^  otherwise  comply  with  section 
207^68  of  the  Commission's  rules.  All 
written  submissions  must  conform  with 
the  provisions  of  section  201.8  of  the 
Co|]|mission's  rules;  any  submissions 
th^  contain  BPI  must  also  conform  with 
the  requirements  of  sections  201.6, 
20t\3,  and  207.7  of  the  Commission's 
rulJEis.  The  Commission's  rules  do  not 
^orize  filing  of  submissions  with  the 
Btary  by  facsimile  or  electronic 

ns. 

I  accordance  with  sections  201.16(c) 
1 207.3  of  the  Commission's  rules, 
document  filed  by  a  party  to  the 
review  must  be  served  on  all  other 
parties  to  the  review  (as  identified  by 
either  the  public  or  BPI  service  list),  and 
a  certificate  of  service  must  be  timely 
filW-  The  Secretary  will  not  accept  a 
document  for  filing  without  a, certificate 
of  service. 

Authority:  This  review  is  being  conducted 
under  authority  of  title  VII  of  the  Tariff  Act 
of  tli930;  this  notice  is  published  pursuant  to 
se<tl|ion  207.62  of  the  Conunission's  rules. 

jisued:  December  11, 1998. 

Bw  order  of  the  Commission. 
Daana  R.  Koehnke, 
Secretary. 
IpfelDoc.  98-33321  Filed  12-15-98;  8:45  am) 

BlUlNG  CODE  7020-02-P 

II  = 

>ARTMENT  OF  JUSTICE 

Rights  Division 

A^cy  Information  Collection 
Activities;  Proposed  Collection: 
Comntent  Request 

AittlON:  Notification  of  Information 
Collection  Under  Review;  Extension  of 
a  tiurrently  approved  collection; 
Pukedures  for  the  Administration  of 
Sfttion  5  of  the  Voting  Rights  Act  of 
1!»65. 


Office  of  Management  and  Budget 
(OMB)  approval  is  being  sought  for  the 
information  collection  listed  above.  This 
proposed  information  collection  was 
previously  published  in  the  Federal 
Register  on  August  5. 1998  and  allowed 
60  days  for  public  comment.  No 
comments  were  received. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments  from  the  public  and  affected 
agencies.  Comments  are  encouraged  and 
will  be  accepted  for  30  days  from  the 
date  listed  at  the  top  of  this  page  in  the 
Federal  Register.  This  process  is 
conducted  in  accordance  with  5  Code  of 
Federal  Regulations,  part  1320.10. 

Written  comments  and  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to 
Office  of  Management  and  Budget, 
Office  of  Regulatory  Affairs,  Attention: 
Department  of  Justice  Desk  Officer, 
Washington,  DC  20530.  Comments  may 
also  be  submitted  to  the  Department  of 
Justice  (DOJ),  Justice  Management 
Division,  Information  Management  and 
Security  Staff,  Attention:  Department 
Clearance  Officer,  Suite  850, 1001  G 
Street,  NW,  Washington,  DC,  20530. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
should  address  one  or  more  of  the 
following  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  the  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Evaluate  whether  the  data 
collection  instrument  will  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
tiBchnological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

The  proposed  collection  is  described 
below: 

(1)  Type  of  information  collection. 
Extension  of  a  currently  approved 
collection. 

(2)  The  title  of  the  form/collection. 
Procedures  for  the  Administration  of 
Section  5  of  the  Voting  Rights  Act  of 

.    1965. 


3.  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 
Form  Number:  None.  Civil  Rights 
Division,  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract.  Primary:  State,  Local,  and 
Tribal  Government.  Other:  None. 
Jurisdictions  specifically  covered  under 
the  Vexing  Rights  Act  are  required  to 
obtain  preclearance  from  the  Attorney 
General  before  instituting  changes  . 
affecting  voting.  They  must  convince 
the  Attorney  General  that  voting 
changes  are  not  racially  discriminatory. 
The  procedures  facilitate  the  provision 
of  information  that  will  enable  the 
Attorney  General  to  make  the  required 
determination. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  10,103  respondents  with  the 
average  response  at  10.021  hours. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  47,365  annual  burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW,  Washington,  DC 
20530. 

Dated:  December  1 1 , 1 998. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 
IFR  Doc.  98-33315  Filed  12-15-98:  8:45  am] 

WLUNQ  OOOE  4410-13-M 


DEPARTMENT  OF  JUSTICE 
Office  of  Justice  Programs 
National  Institute  of  Justice 
[OJP  (NIJ)-1202] 
RIN  1121-ZB38 

Announcement  of  the  Availability  of 
the  National  Institute  of  Justice  (NIJ) 
Solicitation  "Fiscal  Year  1999  Arrestee 
Drug  Abuse  Monitoring  (ADAM) 
Research  and  Evaluation  Grants" 

agency:  Office  of  Justice  Programs, 
National  Institute  of  Justice,  Justice. 
action:  Notice  of  solicitation. 


summary:  Announcement  of  the 
availability  of  the  National  Institute  of 
Justice  solicitation  "Fiscal  Year  1999 
Arrestee  Drug  Abuse  Monitoring 
(ADAM)  Research  Grants." 
DATES:  Due  date  for  receipt  of  proposals 
is  close  of  business  February  2, 1999. 
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ADDRESSES:  National  Institute  of  Justice, 
810  Seventh  Street,  NW.  Washington, 
DC  20531. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  solicitation,  please  call 
NCJRS  1-800-851-3420.  For  general 
information  about  application 
procedures  for  solicitations,  please  call 
the  U.S.  Department  of  Justice  Response 
Center  1-800-^21-6770. 
SUPPLEMENTARY  INFORMATION: 

Authority 

This  action  is  authorized  under  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968,  §§  201-03,  as  amended.  42 
U.S.C.  3721-23  (1994). 

Background 

NIJ  seeks  proposals  to  use  the  ADAM 
program  to  conduct  research  using 
primary  data  collection  or  secondary 
data  analysis  and  to  foster  research  on 
the  development  of  the  ADAM  program 
itself. 

It  is  anticipated  that  up  to  five  grants 
wrill  be  awarded.  Available  funding  is 
$750,000  with  $250,000  set  aside  to 
address  issues  concerning  violence 
against  women  through  the  use  of 
ADAM  data. 

The  FY  1999  ADAM  Research  Grant 
offers  an  opportunity  to  use  an  ongoing 
Federally-supported  and  locally- 
implemented  data  collection  system  to 
investigate  questions  on  a  wide  range  of 
issues  including:  drug  abuse  and  drug 
control  policy,  criminal  behavior  and 
law  enforcement,  domestic  violence  and 
sexual  assault,  social  services  and 
public  health,  job  market  and  other 
economic  concerns,  and  methods  of 
drug  use  surveyance  and  other  sensitive 
topics. 

Research  sponsored  through  this 
solicitation  will  be  executed  through 
data  collection  at  the  35  ADAM  sites. 
Secondary  analysis  of  existing  ADAM 
data  that  furthers  methodological 
advancement  may  also  be  supported. 
The  solicitation  is  open  to  current 
ADAM  site  management  staff  as  well  as 
other  investigators  who  are  able  to 
establish  an  acceptable  working 
relationship  with  the  site  management 
team.  Research  using  primary  data 
collection  will  be  executed  at  the  35 
ADAM  sites  and  the  applicant  must 
obtain  access  to  the  arrestees  through 
ADAM  site  management  in  order  to 
ensure  that  relations  with  the  local  jail 
facility  are  not  disturbed  and  that 
normal  ADAM  data  collection  is  not 
significantly  disrupted. 

For  more  information  on  the  ADAM 
program  refer  to  the  ADAM  website  at 
http://www.adam-nij.net. 

Interested  organizations  should  call 
the  National  Criminal  Justice  Reference 


Service  (NCJRS)  at  1-800-851-3420  to 
obtain  a  copy  of  "Fiscal  Year  1999 
Arrestee  Drag  Abuse  Monitoring 
(ADAM)  Research  Grants"  (refer  to 
document  no.  SL000311).  For  World 
Wide  Web  access,  connect  either  to 
either  NIJ  at  http://www.ojp.usdoj.gov/ 
nij/funding.htm.  or  the  NCJRS  Justice 
Information  Center  at  http:// 
www.ncjrs.org/fedgrant.htm  #nij. 
Jeremy  Travis, 

Director,  National  Institute  of  Justice. 
[PR  Doc.  98-33247  Filed  12-15-98;  8:45  am] 

BILUNG  COOE  44ia-1S-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-^.033.  TA-W-35,033A] 

Anvil  Knitwear,  Incorporated, 
Whiteville,  Nortti  Carolina,  Mullins. 
Soutti  Carolina;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  in 
November  13. 1998,  applicable  to  all 
workers  of  Anvil  Knitwear. 
Incorporated,  Whiteville,  North 
Carolina.  The  notice  will  be  published 
soon  in  the  Federal  Register. 

At  the  request  of  the  petitioners,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  provided  by  the  company 
shows  that  worker  separations  occurred 
at  Anvil  Knitwear's  Mullins,  South 
Carolina  facility  in  October,  1998.  The 
workers  are  engaged  in  employment 
related  to  the  production  of  knit  tops. 
Accordingly,  the  Department  is 
amending  the  certification  to  cover 
workers  of  Anvil  Knitwear, 
Incorporated,  Mullins,  South  Carolina. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Anvil  Knitwear,  Incorporated  adversely 
affected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-35,033  is  hereby  issued  as 
follows: 

All  workers  of  Anvil  Knitwear, 
Incorporated,  Whiteville,  North  Carolina 
(TA-W-35,033)  and  Mullins,  South  Carolina 
(TA-W-35,033A)  who  became  totally  or 
partially  separated  from  employment  on  or 
after  September  17, 1997  through  November 
13,  2000  are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974. 


Signed  at  Washington  D.C.  this  1st  day  of 
December,  1998. 

Grant  D.Beale, 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 

(PR  Doc.  98-33310  Piled  12-15-98;  8:45  am) 

BILUNG  COOE  4510-«>-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-35,2641 

Anvil  Knitwear,  Incorporated, 
Whiteville,  North  Carolina;  Notice  of 
Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  November  23, 1998  in 
response  to  a  worker  petition  which  was 
filed  on  behalf  of  workers  at  Anvil 
Knitwear,  Incorporated,  Whiteville, 
North  Carolina.  The  notice  will  soon  be 
published  in  the  Federal  Register. 

An  active  certification  covering  the 
petitioning  group  of  workers  is  already 
in  effect  (TA-VV-35,033).  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  D.C.  this  1st  day  of 
December  1998. 

Grant  D.  Beale, 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 

[PR  Doc.  98-33311  Piled  12-15-98;  8:45  ami 

BILUNG  COOE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

n'A-W-35,285] 

Boise  Cascade  Wood  Products 
Division,  Elgin  Stud  Mill,  Elgin, 
Oregon;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  November  30, 1998  in 
response  to  a  worker  petition  which  was 
filed  on  November  3, 1998  on  behalf  of 
workers  at  Boise  Cascade.  Wood 
Products  Division,  Elgin  Stud  Mill. 
Elgin,  Oregon. 

"The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 
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Si  ^ed  in  Washington,  D.C  this  8th  day  of 
Dec^ber,  1998 
GraMD.BMla, 

Acting  Dinctor.  Office  of  Trade  Adjustment 
Assistance. 

(FR  Ooc.  98-33303  Filed  12-15-98;  8:45  ami 
BILUlfa  OOOC  4S10-3»-M 


DEt^RTMENT  OF  LABOR 

En^loynMnt  and  Training 
Adtainistration 

[TAiw-32.435A,  TA-W-32.435B.  TA-W- 
32,4Ji5C.TA-W-32.4350] 

Fra$i(  H.  Fieer  Corporation,  Mt  Laurai, 
nt/^  Jmn&v,  and  Costa  Mesa, 
Ca  Vomia,  Slidsll,  Louisiana.  Lalce 
Fo^  iiiinois;  Amended  Certification 
Regarding  Eiigibiiity  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Tr»de  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  July 
26|  1996,  applicable  to  all  workers  of 
Frank  H.  Fleer  Corporation  located  in 
Philadelphia,  Peimsylvania.  The  notice 
was  published  in  the  Federal  Register 
on  August  26, 1996  (61  FR  43791). 

At  the  request  of  the  State  agency,  the 
Dei^artment  reviewed  the  certification 
fo^  Workers  of  the  subject  firm.  New 
information  shows  that  worker 
sepBrations  occurred  at  Costa  Mesa. 
California.  Slidell,  Louisiana,  and  Lake 
Foiiest,  Illinois  locations  of  Frank  H. 
Fleer  Corporation.  These  locations 
provided  marketing  and  sales  services 
for  the  entertainment  cards  and 
cojiifectionery  that  was  produced  at  the 
Philadelphia,  Pennsylvania  location  of 
Fiqnk  H.  Fleer  Corporation. 

[fhe  intent  of  the  Department's 
cejrdfication  is  to  include  all  workers  of 
F^  nk  H.  Fleer  Corporation  adversely 
af^cted  by  increased  imports  of 
entertainment  cards  and  confectionery. 

{Accordingly,  the  Department  is 
aiiiending  the  worker  certification  to 
iOQlude  the  workers  of  Frank  H.  Fleer 
Cotporation  located  in  Costa  Mesa, 
C^fomia,  Slidell,  Louisiana,  and  Lake 
F^^t.  Illinois. 

Jie  amended  notice  applicable  to 
7liiLw-32.43S  is  hereby  issued  as 
fqllows: 

AH  workers  of  Frank  H.  Fleer 
jrporation,  Mt.  Laurel,  New  Jersey  (TA-W- 
3l  435A),  Costa  Mesa.  California  (TA-W- 
32,4356),  Slidell,  Louisiana  (TA-W- 
32]435C),  and  Lake  Forest.  Illinois  (TA-W- 
3l|43SD)  who  became  totally  or  partially 
separated  from  employment  on  or  after  May 
2$;  1995  through  July  26, 1998  are  eligible  to 
abply  for  adjustment  assistance  under 
Se  :tion  223  of  the  Trade  Act  of  1974." 


Signed  at  Washington  D.C  this  day  17th  of 
November,  1998. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  98-33306  Filed  12-15-98;  8:45  am] 
MUMO  OOOE  4S10-I»-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA^W-35,034] 

Geneva  Steel,  Vineyard,  Utah; 
Amended  Certification  Regarding 
Ellgit)ility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  October  23, 1998, 
applicable  to  workers  of  Geneva  Steel  in 
Provo,  Utah.  The  notice  was  published 
in  the  Federal  Register  on  November  10. 
1998  (63  FR  63078). 

The  Department  reviewed  the 
certification  foFworkers  of  the  subject 
firm  producing  steel  products  and  foimd 
that  the  decision  document  incorrectly 
identified  the  city  in  which  the  plant  is 
located.  Provo.  Utah  is  a  mailing 
address;  the  plant  is  located  in 
Vineyard.  Utah.  Accordingly,  the 
Department  is  amending  the 
certification  to  reflect  this  matter. 

The  amended  notice  applicable  to 
TA-W-35.034  is  hereby  issued  as 
follows: 

"All  workers  of  Geneva  Steel,  Vineyard, 
Utah,  who  became  totally  or  partially 
separated  from  employment  on  or  after 
September  18, 1997  through  October  23, 
2000,  are  eligible  to  apply  for  adjustment 
assistance  imder  Section  223  of  the  Trade  Act 
of  1974." 

Signed  at  Washington,  D.C  this  4th  day  of 
December  1998. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc  98-33307  Filed  12-15-98;  8:45  am] 
BHXWa  OOOC  4die-10-M 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administratton 

n'A-w-33,974 

Ughtaiarms  Electronics  Corporation, 
BaMwin,  New  York;  Notice  of  Negative 
Determination  on  ReconsMeratlon 

On  February  11, 1998.  the  Department 
issued  an  Affirmative  Determination 
Regarding  Application  for 
Reconsideration  for  the  workers  and 
former  workers  of  the  subject  firm.  The 
notice  was  published  in  the  Federal 
Register  on  February  24. 1998  (63  FR 
9264). 

The  Department  initially  denied  TAA 
to  workers  of  Lightalarms-Baldwin 
because  the  "contributed  importantly" 
group  eligibility  requirement  of  Section 
222(3)  of  the  Trade  Act  of  1974,  as 
amended,  was  not  met.  The  company 
made  a  strategic  business  decision  to 
shift  production  to  another  domestic 
facility.  The  workers  at  the  subject  firm 
were  engaged  in  employment  related  to 
the  production  of  emergency  lighting 
products. 

The  petitioner  asserted  that  the 
subject  firm  shifted  production  of 
emergency  lighting  products  to  Canada 
and  imported  them  into  the  U.S. 

On  reconsideration,  the  Department 
requested  that  Lightalarms  provide 
additional  information  about  imports  of 
emergency  lighting  products,  and 
information  concerning  overall 
domestic  employment  and  production 
related  to  emergency  lighting  products. 
Additional  information  provided  by 
the  company  indicates  that  overall 
domestic  employment  related  to  the 
production  of  emergency  lighting 
products  has  incre^ed  since  the  shift  in 
production  fit>m  the  subject  facility  to 
its  other  domestic  facility.  The 
investigation  also  revealed  that  the 
subject  firm  is  not  importing  like  or 
directly  competitive  articles  into  the 
U.S.  from  Canada. 

Conclusion 

After  reconsideration,  I  affirm  the 
original  notice  of  negative 
determination  of  eligibility  to  apply  for 
worker  adjustment  assistance  for 
workers  and  former  workers  of 
Li^talarms  Electronics  Corporation, 
BaldMrin,  New  York. 

Signed  at  Washington,  D.C,  this  9th  day  of 
December  1998. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 
IFR  Doc.  98-33304  Filed  12-15-98;  8:45  am] 

■uiNO  cooc  4fie-ae-M 


\ 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

[rA-W-34,72^ 

Nazdar.  Chicago,  tliinois;  Notice  of 
Negativa  Detannination  on 
Reconsidaration 

On  September  21. 1998,  the 
Department  issued  an  Affirmative 
Determination  Regarding  Application 
for  Reconsideration  for  tiie  workers  and 
former  workers  of  the  subject  firm.  The 
petitioner  presented  new  evidence  that 
the  customer  survey  undertaken  by  the 
Department  did  not  reflect  declining 
customers.  The  notice  was  published  in 
the  Federal  Register  on  October  9, 1998 
(63  FR  54499). 

The  Department  initially  denied  TAA 
to  workers  of  Nazdar  because  the 
"contributed  importantly"  group 
eligibility  requirement  of  Section  222(3) 
of  the  Trade  Act  of  1974,  as  amended, 
was  not  met.  The  workers  at  the  subject 
firm  were  engaged  in  employment 
related  to  the  production  of  screen 
printing  ink. 

On  reconsideration,  the  Department 
requested  that  Nazdar  provide 
additional  customers.  A  siuvey  of 
customers  which  had  reduced 
purchases  from  the  Chicago  facility  of 
Nazdar  was  conducted.  Siuveyed 
customers  did  not  purchase  imported 
screen  printing  inks  during  the  relevant 
period. 

Conclusion 

After  reconsideration,  I  affirm  the 
original  notice  of  negative 
determination  regarding  eligibility  to 
apply  for  worker  adjustment  assistance 
for  workers  and  former  workers  of 
•  Nazdar,  Chicago,  Illinois. 

Signed  at  Washington,  tJC.  this  20th  day  of 
November  1998. 

Grant  D.  Beale, 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc  98-33309  FUed  12-15-98;  8:45  am] 

aiLUNG  COOE  4<1».»4I 


DEPARTMENT  OF  LABOR 

Employmant  and  Training 
Administration 

rrA-w-34,35q 

Pioneer  Natural  Reaourcea  USA. 
incorporated.  Headquartered  in 
Midland,  Texas,  and  Operating  in  The 
Following  Statae:  New  Mexico  TA-W- 
34,358C,  Kansas  TA-W-34.3580, 
Louisiana  TA-W-34,358E;  Amended 

Certification  Regarding  Eligibility  To 
Apply  for  Woilcer  Adjustment 
Assistance 

In  accordance  vnth  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  June 
10. 1998,  appUcable  to  all  workers  of 
Pioneer  Natural  Resoiuces  USA, 
Incorporated,  headquartered  in 
Midland,  Texas.  The  notice  was 
published  in  the  Federal  Re^er  on 
July  13. 1998  (63  FR  37590). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  show  that  worker  separations 
have  occurred  at  Pioneer  Natural 
Resources  USA,  Incorporated  operating 
at  various  locations  in  New  Mexico, 
Kansas  and  Louisiana.  The  workers  are 
engaged  in  employment  related  to  the 
production  of  crude  oil. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Pioneer  Natural  Resources  USA, 
Incorporated  adversely  affected  by 
increased  imports.  Accordingly,  the 
Department  is  amending  the 
certification  to  cover  workers  of  Pioneer 
Natural  Resources  USA.  Incorporated 
operating  at  various  locations  in  New 
MejQco,  Kansas  and  Louisiana. 

The  amended  notice  applicable  to 
TA-W-34.358  is  hereby  issued  as 
follows: 

"Ail  workers  of  Pioneer  Natural  Resources 
USA,  Incorporated,  headquartered  in 
Midland.  Texas  (TA-W-34.358),  operating  at 
various  locations  in  New  Mexico  (TA-W- 
34,358C),  Kansas  (TA-W-34.358D),  and 
Louisiana  (TA-W-34.358E)  who  became 
totally  or  partially  separated  from 
employment  on  or  after  February  8. 1997 
throu^  June  10,  2000  are  eligible  to  apply 
for  adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1974." 

Signed  at  Washington,  D.C.  this  3rd  day  of 
December,  1998. 
Grant  D.  Beak, 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  98-33305  Filed  12-15-98;  8:45  am] 
MUJNQ  CODE  4Sie-«^ 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-w-^ioq 

Farah  USA,  incorporated.  Savane 
International  Corporation,  El  Paao. 
Texas;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
U.S.  Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
February  25, 1998  applicable  to  all 
workers  of  Farah  USA,  hicorporated 
located  in  El  Paso,  Texas.  The  notice 
will  be  published  soon  in  the  Federal 
"     '  ter. 


At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  are  engaged  in  the  production 
of  prototype  garments.  New  information 
received  fit>m  the  company  shows  that 
Savane  International  Corporation  is  the 
parent  firm  of  Farah  USA,  Incorporated 
located  in  El  Paso,  Texas.  The  company 
also  reports  that  some  workers  separated 
from  employment  at  Farah  USA, 
Incorporated  had  their  wages  reported 
under  a  separate  unemployment 
insurance  (UI)  tax  account  for  Savane 
International  Corporation,  also  located 
in  El  Paso,  Texas.  Based  on  these 
findings,  the  Department  is  amending 
the  certification  to  reflect  this  matter. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Farah  USA.  Incorporated  who  were 
adversely  affected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-34.106  is  hereby  issued  as 
follows: 

"All  workers  of  Farah  USA,  Incorporated, 
Savane  International  Corporation,  El  Paso. 
Texas  who  became  totally  or  partially 
separated  from  employment  on  or  after 
December  9. 1996  through  February  25,  2000 
are  eligible  to  apply  for  adjustment  assistance 
under  SecUon  223  of  the  Trade  Act  of  1974." 

Signed  at  Washington  D.C  this  20th  day  of 
November,  1998. 
Grant  D.  Beak, 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  98-33308  Filed  12-15-98;  8:45  am] 

BIUMQ  CODE  4S1»4»4I 
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IARTMENT  OF  LABOR 
iloyment  and  Training 
Adininistratlon 

Ininestigations  Regarding  Certificalions 
of  Eligibility  To  Apply  for  Wortwr 
Adustment  Assistance 

'etitions  have  been  filed  with  the 
rotary  of  Labor  under  Section  221  (a) 
e  Trade  Act  of  1974  ("the  Act")  and 
aM  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Acting  Director  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 
ii '  estigations  pursuant  to  Section  221 
(a)  of  the  Act. 


The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
die  workers  are  eligible  to  apply  for 
adjustment  assistance  imder  Title  II, 
Chapter  2,  of  the  Act  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
show  below,  not  later  than  December 
28, 1998. 

Appendix 

Petitions  Instituted  on  11/30/1998 


Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  December 
28. 1998. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington.  D.C.  20210. 

Signed  at  Washington.  D.C  this  30th  day 
of  November,  1998. 
Grant  D.  B«ale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 


TA-W 


3)270. 
3)271  . 
36272. 
3W73 
36v274 


Subject  firm 
(petitioners) 

TDS.  Inc  (Comp). 

Essex  Group.  Inc  (IBT)  „. 

iMlead  Corp  (UPWIU)  — 

Bend  Door  (Wiks) 

W.L  Gore  &  Associates  (Wrfcs) .... 

Motoro»»-SPS-SFM-EV  (Wite)  ... 
Dawson  Production  Serv.  (Wrks) 

Eaton  Corp  (Comp) 

Molycorp,  Inc  (Comp)  

Foxpoint  Sportswear.  Inc  (Comp) 
Lenox,  Inc/Ktrk  Stieff  (Wrfcs) 

National  Garment  Co  (Comp) 

Compaq  Computer  Corp  (Wrfcs)  ... 

H  and  H  Atlas.  Inc  (Wrfcs) 

Shell  Expkvation  &  Prod  (Comp) 

Boise  Cascade  Corp  (UBCJ) 

Cydone  Drilling,  Inc  (Wks)  

Hanover  Accessories  (Wrfcs)  

John's  Manville  (Wrfcs) 

Graham-Field  Health  Prcxl  (Comp) 
Ag-Chem  Equipment  Co.  (Wrfcs)  .. 
American  Eagle  Outfitters  (Wrfcs) 

STA  Right  Fusing,  Inc  (UNITE)  .... 

Cait)onjndum  Corp  (OCAW)  

Altura  Energy,  Ltd  (Comp) 

Intervascuiar,  Inc  (Comp)  

Carbide/Graphite  Group  (Wrfcs) .... 
General— Electro  Mech.  (lAMAW) 

Fort  James  Corp  (Comp) 

Unocal  (Comp) 

Asarco,  Inc  (USWA) 

SharpsvUle  Quality  Prod.  (Wrfcs) ... 
Inter-National  Chikjrens  (Wrfcs)  .... 

Kehoe  Pipeline  (Wrfcs) 

Rockwell  Intemational  (Comp) 

Inland  Wood  Products  (Wrfcs) 

Tennford  Weaving  (UNITE)  

(garment  Finishers  (Wrfcs) 

BJ  Services  (Wifcs)  


Location 


Ofclahoma  Ciy,  OK 

Pane,  IL  

Runitord,ME 

Bend,  OR 

Ptioenix,  AZ  

Tempe,  AZ 

iwlidtand,  TX 

Winwnac  IN  

Questa,  NM 

Wynne,  AR 

Baltimofe,  MD  ...... 

St.  Louis.  MO 

Houston.  TX 

Bronx.  NY  

Houston.  TX 

LaCarande.  OR ...... 

Gillette.  WY 

Pawtucket.  Rl 

WatennHe.  OH 

Hauppauge.  NY  ... 

Jackson.  Ml 

New  York.  NY 

Pittsion,  PA  ......... 

Keasbey.  NJ  

Houston,  TX 

Clearwater,  FL  — 
SL  lylarys,  PA  ....... 

West  Seneca.  NY 

Okj  Town,  ME 

Sugar  Land.  TX  ... 

Omaha.  NE 

ShaipsviHe.  PA ..... 

Ohaichee.  AL 

Watford  City.  ND  .. 
Milwaukee.  Wl  — 

Plummer.  ID 

War1burg.TN  _ 

El  Paso.  TX 

Mktand.  TX 


Date  of 
palitioii 


11/16/1998 
11/12/1998 
11/13/1998 
11/16/1996 
11/16/1998 


11/11/1 
11/17/1998 
11/13/1998 
11/04/1998 

11/10/1998 
11/16/1998 

11/16/1998 
11/11/1998 

11/13/1998 
11/16/1998 
11/03/1998 
11/17/1998 
11/16/1998 
11/16/1998 
11/13/1998 
11/27/1998 
11/16/1998 

11/17/1998 
11/19/1998 
11/10/1998 
09/21/1998 
11/13/1998 
11/13/1996 
11/19/1998 
11/20/1998 
11/16/1998 
11/19/1996 
11/18/1996 
11/16/1998 
11/30^1996 
11/18/1998 
11/18/1998 
11/19/1998 
11/10/1998 


Product(s) 


FieU  Mud  Loging  Servtoes. 

Automoble  Wha. 

Publishing  and  Specialty  Paper. 

Door  Parts. 

Flat  and  Round  Cable  Assem- 


Test  Power  AmpWIers. 

OUweH  Services. 

/kulomobile  Control  Switches. 

Molybdenum  Oxkto  &  Corv 
centrales. 

Outerwear. 

Casting  &  Engraving  Frames. 
Dishes. 

Chiklren's  Ctothing. 

Computers,  f>rinler  Circuit  Assem- 
bly. 

Swimwear. 

Cnide  Oil.  Nature  Gas. 

Lumber  Studs. 

OflDriWng. 

Jewelry  and  Hair  Accessories. 

Fiberglass. 

Lablron  Products. 

Rogators,  Terragators. 

Warehouse.       Dislributfc)n-Gar- 


Ladies'  Dresses. 

Ceranic  Refractories. 

OH  and  Gas. 

Vascular  Proettwses. 

Electrodes. 

Drivemalk:  Fastening  Systems. 

Hardwood  Pulp. 

Oi  and  Gas. 

Refined  Lead.  Bismuth. 

Ingot  MoUs. 

CNMren's  Ctolhing. 

Oilfiekl  Constructna 

Industrial  Controls. 

Dimensional  Lumber. 

Woven  Ctolh  Labels. 

Stonewastted  Jeans. 

Oilfiekf  Services. 
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BILUNG  CODE  4S10.O0-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-02262.etal.] 

Pioneer  Natural  Resources  USA, 
Incorporated  Headquartered  in 
Midland,  Texas,  et  al.;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  NAFTA-Transitional 
Adjustment  Assistance 

In  accordance  with  Section  250(A), 
Subchapter  D,  Chapter  2,  Title  11.  of  the 
Trade  Act  of  1974  (19  USC  2273).  the 
Department  of  Labor  issued  a 
Certification  for  NAFTA  Transitional 
Adjustment  Assistance  on  June  10, 
1998,  applicable  to  all  workers  of 
Pioneer  Natural  Resources  USA. 
Incorporated.  Headquartered  in 
Midland,  Texas.  The  notice  was 
published  in  the  Federal  Register  on 
July  13, 1998  (63  FR  37591). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  show  that  worker  separations 
have  occurred  at  Pioneer  Natural 
Resources  USA,  Incorporated  operating 
at  various  locations  in  New  Mexico, 
Kansas  and  Louisiana.  The  workers  are 
engaged  in  employment  related  to  the 
production  of  crude  oil. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Pioneer  Natural  Resources  USA, 
Incorporated  adversely  affect  by 
increased  imports  firom  Canada. 
Accordingly,  the  Department  is 
amending  the  certification  to  cover 
workers  of  Pioneer  Natural  Resources 
USA,  Incorporated  operating  at  various 
locations  in  New  Mexico,  Kansas  and 
Louisiana. 

The  amended  notice  applicable  to 
NAFTA— 02262  is  hereby  issued  as 
follows: 

"All  workers  of  Pioneer  Natural  Resources 
USA.  Incorporated,  headquartered  in 
Midland,  Texas  (NAFTA-02262).  operating 
at  various  locations  in  New  Mexico  (NAFTA- 
02262C).  Kansas  (NAFTA-02262D)  and 
Louisiana  (NAFTA-02262E)  who  became 
totally  or  partially  separated  from 
employment  on  or  after  March  10, 1997 
through  June  10,  2000  are  eligible  to  apply 
for  NAFTA-TAA  under  SecUon  250  of  the 
Trade  Act  of  1974." 


Signed  at  Washington,  D.C.  this  3rd  day  of 
December,  1998. 

Grant  D.  Beale. 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  98-33313  Filed  12-15-98;  8:45  am) 

BILUNG  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance  of  NAFTA 
Transitional  Adjustment  Assistance 

hi  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  December,  1998. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  edibility  to  apply  for 
worker  adjustment  assistance  to  the 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  that  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  practically  separated, 

(2)  that  sales  or  production,  or  both, 
of  the  firm  or  sub-division  have 
decreased  absolutely,  and 

(3)  that  increases  of  imports  of  articles 
like  or  directly  competitive  with  articles 
produced  by  the  firm  or  appropriate 
subdivision  have  contributed 
importantly  to  the  separations,  or  threat 
thereof,  and  to  the  absolute  decline  in 
sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-35.128;  Sonju's  Auto  Body 

Coatings  &  Refinishing  Co..  Inc.. 

Kalispell.  MT. 
TA-W-35.078:  BWD  Automotive  of 

Alabama.  Selma.  AL. 
TA-W-35.066;  Funtime  Sportswear  Inc. 

Moscow.  PA. 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 


TA-W-35.227;  Malone  Manufacturing. 
Inc.,  Champlain  Distribution 
Center,  Champlain,  NY. 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-34.885;  Modern  Industrial 

Plastics.  Brookville.  OH. 
TA-W-34.995:  EMC  Technology  LLC. 

Cherry  Hill.  Nf. 
TA-W-35,100;  AET,  Covington,  VA. 
TA-W-35,054;  Bridgton  Knitting  Mills, 

Bridgton,  ME. 
TA-W-35,088;  Horace  Small  Apparel 

Co..  Brownsville,  TX. 
TA-W-34,792;  Brockway  Standard  (New 

Jersey).  Inc..  Elizabeth.  NI. 
TA-W-35.131;  Matsushita 

Semiconductor  Corp  of  America 
(MASCA).  Puyallup.  WA. 
TA-W-35.074;  Woodwork  Corp.  of 
America.  A  Subsidiary  of  DBA 
Products  Co..  Merrill.  WI. 
TA-W-35.113:  Thorn  Apple  Valley, 

Forrest  City.  AR. 
TA-W-35.004:  Harris  Semiconductor 

Corp..  Findlay.  OH. 
TA-W-35.061:  Photran  Corp.  Lakeville. 

MN. 
TA-W-35.009:  Spalding  Sports 
Worldwide.  Chicopee.  MA. 
TA-W-35.053:  Spartan  Mills,  Startex 

Mill,  Startex.  SC. 
TA-W-35.021:  Vastar  Resources. 

Woodward,  OKandLaveme,  OK. 
TA-W-35,169;  Jayo  Sportswear.  Inc., 

Bethlehem.  PA. 
TA-W-34.973:  GEM  State  Lumber  Co., 

Juliaetta,  ID. 
TA-W-34,887;  Maiden  Mills  Industries, 

Inc.,  Lawrence,  MA. 
TA-W-34,811:  GE  Lighting,  Providence 

Base  Plant.  Providence.  RI. 
TA-W-34.808;  Koehler  Manufacturing 

Co.,  Marlboro,  MA. 
TA-W-35.080;  International  Assembly 
Specialists.  Tucson.  AZ. 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
•  firm. 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 
TA-W-35.055;  Courtland 
Manufacturing  Co..  Inc.. 
Appomattox.  VA;  A;  Lynn 
Manufacturing,  Lynchburg,  VA,  B; 
Sangil  Manufacturing,  Appomattox, 
VA,  C;  Duti  Duds.  Lynchburg.  VA. 
D;  Lake  Apparel.  Boydton.  VA.  E; 
Courtland  Distributions, 
Appomattox,  VA:  September  22, 
1997. 
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7ii\-W-34,848;  Meredith  Manufacturing 

Co..  Brantley.  AU  July  28. 1997. 
lW-W-35.1 75;  Electronic  Components  6- 

Systems,  Inc..  Tucson.  AZ:  October 

27. 1997. 
'M-W-35.147;  Fashions  By  Gariffo.  New 

Yoric.  NY:  October  8. 1997. 
'I^-W-35.043:  Louis  Allis  Co.. 

Milwaukee,  WI:  September  14. 

1997. 
'M-W-34.956;  Thomas  6-  Betts 

Electrical  Div..  Athens,  TN:  August 

20  1997. 
'M-W-35. 1 1 7;  Justin  Clothing,  New 

Bedford,  MA:  October  16, 1997. 
t^-W-35,157;  Tultex  Corp.. 

Martinsville.  VA:  October  9. 1997. 
'I\^-W-35.150;  American  Lantern  C. 

McKenzie.  TN:  September  10. 1997. 
'M-W-35.067;  General  Electric  Co., 

Electromaterials  Div..  Coshoton. 

OH:  September  26, 1997. 
7\\-W-34.937;  Mobil  Exploration  6- 

Producing  U.S..  Inc  (MEPUS)  Mobil 

Exploration  &■  Producing  Services. 

Inc.  (MEPSI)  Mobil  Exploration  &■ 

Producing  Technical  Center 

(MEPTEC)  Mobil  Business 

Resources  Corp.  (MBRC) 

Headquartered  in  Dallas.  TX  and 

Operating  in  the  following  States: 

A:  AL.  B:  CA.  C;  CO,  D;  KS.  E;  LA, 

F;  NJ,  G;  NM.  H;  OK.  I;  TX.  J;  Ut. 
11   K:  WY:  October  3, 1998. 
1  A-W-34.909;  Ahoskie  Apparel.  Inc.. 

[  Ahoskie.  NY:  August  13. 1997. 
M-W-35.171:  Walbro  Corp..  Cass  City. 

Ml:  October  23.  1997. 
tJ^-W-34.970:  Bayer  Corp..  Houston, 

TX:  September  14, 1997. 
KJ^-W-34.965  6rA;  Arco  Western 

Energy,  Headquartered  in 

Bakersfield,  CA  B-  Operating  in  the 

State  of  TX:  August  20, 1 997. 
t)^-W-35.077;  William  Carter  Co.. 

Centreville.  MS:  September  22. 

1997. 
tl^-W-35.154;  Len-Jeff.  Inc.,  Kulpmont, 

PA:  October  16.  1997. 
'tA-W-35.098;  Hardin  Knitwear.  New 

York.  NY:  September  29. 1997. 
t^-W-35.092  GrA.  B;  Eastland  Shoe 

Manufacturing  Co.,  Freeport.  ME. 

Lisbon,  ME,  Fryburg,  ME:  May  24. 

1998. 

fA-W-35,041:  JRF  Enterprises. 
I      Scottsboro.  AL:  September  21.  1997. 
Jj^-W-35.108:  Gulf  States  Steel.  Inc.. 

Gadsden.  AL:  September  19. 1997. 
'lli-W-34.996  &■  A;  Fleer  Corp..  Fleer 

Confections  Div..  Byhalia,  MS: 

September  3. 1997  and  Mt.  Laurel. 

NJ:  July  27.  1998. 
']^-W-34.1 76;  Household  Products. 

Inc..  Formerly  Black  &■  Decker. 

Household  Products  Div.,  Asheboro 

Plant,  Asheboro,  NC:  October  22, 

1997. 
'j^-W-35,115;  Santoro  Manufacturing. 

Fall  River.  MA:  October  16. 1997. 


TA-W-35.269;  Walls  Industries.  Inc.. 

Ashville.  AL-  November  17. 1997. 
TA-W-35.185;  Allegheny  Uidlum  Steel 

Corp.  Brackenridge.  PA:  October  23. 

1997. 
TA-W-34.904;  Paris  Accessories.  Beth- 
Lynn  Div..  Allentown.  PA:  August 

11, 1997. 
TA-W-34.880:  Preston  Glove  Co.. 

Preston.  MS:  August  13. 1997. 
TA-W-34,886;  Austin  Apparel.  Inc.. 

Phoenix  City.  AL:  July  24, 1997. 

Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a),  subchapter  D,  Chapter  2.  Title  II, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
simmiaries  of  determinations  regarding 
eUgibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  December, 
1998. 

In  order  for  an  affirmative 
determination  to  be  made  and 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibiUty  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  that  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  that  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  that  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  film  or  subdivision: 
or 

(4)  that  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  fn^m 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 


NAFTA-TAA-02679;  General  Motors 

Corp.,  Metal  Fabricating  Div.. 

Kalamazoo,  MI. 
NAFTA-TAA-02615;  Gem  State  Lumber 

Co..  Juliaetta,  ID. 
NAFTA-TAA-02704;  Jayo  Sportswear. 

Inc..  Bethlehem.  PA. 
NAFTA-TAA-02645:  Lear  Corp.. 

Romulus.  MI. 
J^AFTA-TAA-02659;  The  Photran 

Corp..  Lakeville.  MN. 
.fiAFTA-TAA-02699;  Longview  Fibre 

Co..  Leavenworth  Wood  Products. 

Leavenworth.  WA. 
NAFTA-TAA-02622;  Paris  Accessories. 

Beth  Lynn  Div.,  Allentown,  PA. 
NAFTA-TAA-02636;  Boise  Cascade. 

Wood  Products  Div.,  LaGrande,  OR. 
NAFTA-TAA-02665;  Horace  Small 

Apparel  Co.,  Brownsville.  TX. 
The  investigation  revealed  that  the 
criteria  for  eUgibility  have  not  been  met 
for  the  reasons  specified. 
NAFTA-TAA-02718;  Tri-State 

Associated  Wholesale  Grocers,  EL 

Paso,  TX. 
NAFTA-TAA-02649;  International 

Assembly  specialists,  Tucson.  AZ. 
The  investigation  revealed  that  the 
workers  of  the  subject  firm  did  not 
produce  an  article  within  the  meaning 
of  Section  25G(a)  of  the  Trade  Act,  as 
amended. 

AflBnnative  Dcteiminatioiu  NAFTA- 
TAA 

NAFTA-TAA-02684;  Holloway 

Sportswear,  Inc.,  Deridder,  LA; 

October  15. 1997. 
NAFTA-TAA-02716:  Courtland 

Manufacturing  Co..  Inc.. 

Appomattox.  VA:  A;  Lynn 

Manufacturing.  Lynchburg.  VA,  B; 

Sangil  Manufacturing.  Appomattox. 

VA,  C;  Duti  Duds.  Lynchburge,  VA, 

D;  Lake  Apparel.  Boydton.  VA  and 

E;  Courtland  Distribution. 

Appomattox.  VA:  October  27.  1997. 
NAFTA-TAA-02703;  Household 

Products,  Inc..  Asheboro  Plant. 

Asheboro,  NC:  October  22, 1997. 
NAFTA-TAA-02706;  Electronic 

Components  6-  Systems.  Inc.. 

Tucson.  AZ:  October  27. 1997. 
NAFTA-TAA-02630  6-  A;  Paramount 

Headwear.  Inc.,  VA  Buren.  MO  and 

Salem.  MO;  September  17. 1997. 
NAFTA-TAA-02691:  Justin  Clothing. 

New  Bedford,  MA:  October  19, 

1997. 
NAFTA-TAA-02637;  Louis  Allis  Co.. 

Milwaukee.  WI:  September  14. 

1997. 
NAFTA-TAA-02694:  Tultex  Corp.. 

Martinsville,  VA:  October  9. 1997. 
NAFTA-TAA-02692;  Santoro 

Manufacturing,  Fall  River.  MA: 

October  19. 1997. 
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NAFTA-TAA-02602:  NAFTA-TAA- 

02667,  NAFTA-TAA-02626: 

Russell  Corp.,  Midland,  GA, 

Marianna,  FL  and  Slocomb,  AL: 

September  8,  1997. 
NAFTA-TAA-02670;  Beloit  Corp., 

DaJton,  MA:  October  5,  1997. 
NAFTA-TAA-02723:  Romart,  Inc.. 

Scranton,  PA:  November  4,  1997. 
NAFTA-TAA-02683:  Georgia  Pacific, 

Leboiute  Hardboard  Div.,  Lebanon, 

OR:  October  13,  1997. 
NAFTA-TAA-02621 ;  Marcelle's 

Fashions.  Inc.,  El  Paso,  TX: 

September  1, 1997. 
NAFTA-TAA-02707:  Detroit  Steel 

Products  Co.,  Inc.,  Morristown.  IN: 

October  26,  1997. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  December, 
1998.  Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
4318,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20210  during  normal 
business  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 

Dated:  December  7, 1998. 
Grant  D.  Beak, 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  98-33312  Filed  12-15-98;  8:45  am) 

HUMQ  CODE  4S10-30-M 


DEPARTMEMT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[AppHcadon  No.  D-10661.  et  al.] 

Proposed  Exemptions;  IMONY  Life 
insurance  Company 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor 

ACTION:  Notice  of  Proposed  Exemptions. 

SUIMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  bom  certain  of  the 
prohibited  transaction  restrictions  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  conmients  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
requests  for  a  hearing  should  state:  (1) 


the  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 

ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
Room  N-5649.  U.S.  Department  of 
Labor,  200  Constitution  Avenue.  N.W.. 
Washington,  D.C.  20210.  Attention: 

Application  No. ,  stated  in  each 

Notice  of  Proposed  Exemption.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
E)ocimients  Room  of  Pension  and 
Welfare  Benefits  Administration,  U.S. 
Department  of  Labor,  Room  N-5507, 
200  Constitution  Avenue,  N.W., 
Washington.  D.C.  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 

SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  Part  2570,  Subpart  B  (55  FR 
32836,  32847,  August  10,  1990). 
Effective  December  31, 1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713.  October  17. 1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasiuy  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 


MONY  Lifie  Insurance  Company 
(MONY),  Located  in  New  York,  NY 

(Application  No.  D-10661] 

Proposed  Exemption 

Based  on  the  facts  and  representations 
set  forth  in  the  application,  the 
Department  is  considering  granting  an 
exemption  under  the  authority  of 
section  408(a)  of  the  Act  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  32847,  August  10, 1990).' 

Section  I. — Covered  Transactions 

If  the  exemption  is  granted,  the 
restrictions  of  section  406(a)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (D)  of  the  Code,  shall  not  apply, 
eflective  November  16, 1998,  to  the  (1) 
receipt  of  common  stock  of  the  MONY 
Group,  Inc.  (the  Holding  Company),  a 
subsidiary  of  MONY,  or  (2)  the  receipt 
of  cash  or  policy  credits,  by  or  on  behalf 
of  any  eligible  policyholder  (the  Eligible 
Policyholder)  of  MONY  which  is  an 
employee  benefit  plan  (the  Plan),  other 
than  an  Eligible  Policyholder  wUch  is 
a  Plan  maintained  by  MONY  or  an 
affiliate  for  its  employees,  in  exchange 
for  such  Eligible  Policyholder's 
membership  interest  in  MONY.  in 
accordance  with  the  terms  of  a  plan  of 
reorganization  (the  Plan  of 
Reorganization)  adopted  by  MONY  and 
implemented  pursuant  to  section  7312 
of  the  New  York  Insurance  Law. 

This  proposed  exemption  is  subject  to 
the  conditions  set  forth  below  in  Section 

n. 

Section  II.  General  Conditions 

(a)  The  Plan  of  Reorganization  is 
implemented  in  accordance  with 
procedural  and  substantive  safeguards 
that  are  imposed  under  New  York 
Insurance  Law  and  is  subject  to  review 
and  supervision  by  the  Superintendent 
of  Insurance  of  the  State  of  New  York 
(the  Superintendent). 

(b)  The  Superintendent  reviews  the 
terms  of  the  options  that  are  provided  to 
Eligible  Policyholders  of  MONY  as  part 
of  such  Superintendent's  review  of  the 
Plan  of  Reorganization,  and  the 
Superintendent  only  approves  the  Plan 
of  Reorganization  following  a 
determination  that  such  Plan  of 
Reorganization  is  fair  and  equitable  to 
all  Eligible  Policyholders  and  is  not 
detrimental  to  the  public. 


'  For  purposes  of  this  exemption,  reference  to 
provisions  of  Title  I  of  the  Act.  unless  otherwise 
specified,  refer  also  to  the  correspondine  provisions 
of  the  Code.  r~     -^r 
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(cl  Each  Eligible  Policyholder  has  an 
opportiinity  to  vote  to  approve  the  Plan 
of  K^rganization  after  fidl  written 
disclosure  is  given  to  the  Eligible 
Policyholder  by  MONY, 

(d|  Any  election  by  an  Eligible 
Policyholder  that  is  a  Plan  to  receive 
Holding  Company  stock,  cash  or  policy 
credits,  pursuant  to  the  terms  of  the 
Plaq  of  Reorganization  is  made  by  one 
or  inore  independent  fiduciaries  of  such 
Plan  aiid  neidier  MONY  nor  any  of  its 
affi^ates  exercises  any  discretion  or 
proiVides  investment  advice  with  respect 
to  such  election. 

(ei  After  each  Eligible  Policyholder 
entailed  to  receive  stock  is  allocated  at 
lea^  7  shares  of  Holding  Company 
stoan,  additional  consideration  is 
alli^ted  to  Eligible  Policyholders  who 
own  participating  policies  based  on 
actuarial  formulas  that  take  into  account 
eac^  participating  policy's  contribution 
to  tihe  surplus  of  MONY  which  formulas 
hayi  been  approved  by  the 
Superintendent. 

(n  All  Eligible  Policyholders  that  are 
Pianos  participate  in  the  transactions  on 
thai  same  basis  within  their  class 
groupings  as  other  Eligible 
Po^cyholders  that  are  not  Plans. 

(g  No  Eligible  Policyholder  pays  any 
brc$erage  commissions  or  fees  in 
connection  with  their  receipt  of  Holding 
Company  stock  or  in  connection  with 
thej  ^plementation  of  the  commission- 
I  sales  and  purchase  programs. 
^)  AU  of  MONY's  poUcyholder 
Rations  remain  in  force  and  are  not 
ted  by  the  Plan  of  Reorganization. 

Se^'oii  m.  Definitions 

P0r  purposes  of  this  proposed 
exeiiption: 

( d  The  tenn  "MONY"  means  "MONY 
Lif )[ Insurance  Company"  and  any 
alEjllate  of  MONY  as  defined  in 
pat^^ph  (b)  of  this  Section  III. 

(b)  An  "affiliate"  of  MONY  includes: 

(|l )  Any  person  directly  or  indirectly 
thrt]  ugh  one  or  more  intermediaries, 
controlling,  controlled  by,  or  imder 
common  control  with  MONY.  (For 
purposes  of  this  paragraph,  the  term 
"control"  means  the  power  to  exercise 
a  controlling  influence  over  the 
makiagement  or  poUdes  of  a  person 
otlidr  than  an  individual.) 

(2)  Any  officer,  director  or  partner  in 
such  person,  and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer,  director 
or  ^[5  percent  partner  or  owner. 

Oq)  "nie  term  "Eligible  Policyholder" 
mecms  a  poUcyholder  who  is  eligible  to 
vote  and  to  receive  consideration  under 
MQNY's  Plan  of  Reorganization.  Such 
ible  Policyholder  is  a  policyholder 
ke  mutual  insurer  on  the  date  the 


Plan  of  Reorganization  is  adopted  by  the 
Board  of  Trustees  of  MONY  and  on  the 
effective  date  of  the  reorganization. 

(d)  The  term  "policy  credit"  means  an 
increase  in  the  accumulation  account 
value  ^  (to  which  no  surrender  or  similar 
charges  are  applied)  in  the  general 
accoimt  or  an  increase  in  a  dividend 
accumulation  on  a  poUcy. 

Effective  date:  If  granted,  this 
proposed  exemption  will  be  effective  as 
of  November  16, 1998,  the  date  of 
MONY's  Plan  of  Reorganization. 

Summary  of  Facts  and  Representatioiis 

1.  MONY,  which  was  formerly 
structured  under  the  laws  of  the  State  of 
New  York  as  a  mutual  life  insurance 
company  called  "The  Mutual  Life 
Insurance  Company  of  New  York,"  is 
one  of  the  oldest  insurance  companies 
in  the  United  States,  having  been 
organized  in  1842.  bi  1867,  MONY 
became  the  first  mutual  company  to 
declare  annual  policyholder  dividends. 
Its  principal  place  of  business  is  located 
at  1740  Broadway,  New  York,  New 
York. 

MONY  is  Ucensed  to  conduct 
insurance  business  in  all  50  states 
including  the  District  of  Columbia.  As  of 
December  31, 1997.  MONY  had  total 
assets  of  $16.6  billion,  total  liabiUties  of 
$15.7  billion  (including  liabilities  for 
poUcyholder  benefits  of  $9.3  biUion) 
and  surplus  of  about  $835  milUon. 

MONY's  principal  products  include 
Ufe  insurance,  annuities  (including  tax 
deferred  annuities  described  in  section 
403(b)  of  the  Code  (TDAs)  and 
individual  retirement  aimuities  (IRAs) 
described  in  section  408(b)  of  the  Code) 
and  pension  products.  With  its  affiliates 
and  subsidiaries,  MONY  provides 
fiduciary  and  other  services  to  Plan 
poUcyholders  which  are  covered  imder 
the  Act  and  the  Code.  Such  services 
may  include  plan  administration, 
investment  management,  securities 
brokerage  and  related  services.  As  a 
result  of  providing  these  services  to  Plan 
poUcyholders,  MONY  and  its  affiUates 
would  become  parties  in  interest  with 
respect  to  the  Plans. 

2.  Because  it  was  formerly  organized 
as  a  mutual  Ufe  insurance  company. 


'In  general,  a  policy's  accumulation  account 
value  is  expressed  in  dollar  terms  and  reflects 
contributions  and  interest  credited  under  the 
policy,  less  expenses  and  withdrawals. 
Accumulation  values  may  be  applied  for  the 
purchase  of  annuity  benefits,  or  depending  on  the 
provisions  of  the  contract,  withdrawn  by  the 
policyholder  in  a  lump  sum  or  installments.  Under 
MONY's  Plan  of  Oemutualization,  where  a  policy 
eligible  for  distributions  under  such  Plan  has  an 
accumulation  value,  the  policy's  accumulation 
value  will  be  increased  by  an  amount  equal  to  the- 
distribution  the  policyholder  is  entitled  to  under 
the  Plan. 


MONY  had  no  authorized,  issued  or 
outstanding  stock.  Instead. 
poUcyholders  were  both  customers  and 
owners  of  the  company.  Specifically, 
the  Ufe  insurance,  endowment,  annuity 
and  certain  other  insurance  and  pension 
contracts  issued  by  MONY  combined 
both  insiirance  coverage  and  proprietary 
rights,  i.e.,  membership  rights.  In  this 
regard,  MONY  poUcyholders  were 
entitled  to  vote  on  the  conversion  of  the 
company  from  a  mutual  Ufe  insurance 
company  to  a  stock  company.  In 
addition,  some  owners  of  MONY 
insurance  contracts  had  rights  to  the 
equity  or  siuplus  of  the  company  in 
certain  circumstances  and  some 
poUcyholders  had  rights  to  share  in  the 
divisible  surplus  as  annually 
determined  by  MONY  (policyholder 
dividends).  MONY's  Board  of  Trustees 
annually  determined  the  divisible 
surplus  of  the  company  that  would  be 
distributed  as  praUcyholder  dividends. 

3.  MONY  represents  that  stock  Ufe 
companies  have  many  advantages  over 
mutual  companies.  Unlike  stock  Ufe 
companies,  mutual  Ufe  insurance 
companies  do  not  have  ready  access  to 
outside  capital  resources  because  they 
may  not  enhance  their  capital  base  by 
issuing  equity  securities  to  the  pubUc  or 
institutional  investors.  Therefore,  access 
to  equity,  or  for  that  matter,  debt  capital 
markets  is  significantly  limited.  In 
addition,  MONY  notes  that  since  mutual 
Ufe  insurance  companies  may  not  use 
stock  for  acquisitions  or  for  executive 
compensation,  they  have  less  flexibiUty 
in  corporate  structure.  Because  these 
restrictions  have  hampered  the  growth 
of  mutual  life  insurance  companies, 
MONY  explains  that  the  total  market 
share  of  mutual  Ufe  insurance 
companies  has  declined  significantiy  in 
the  past  twenty  years. 

For  these  reasons,  MONY  proposed  to 
reorganize  into  a  stock  life  insiutmoe 
company  to  enhance  its  long-term 
strength  and  allow  it  to  obtain  the 
equity  and  debt  capital  it  would  need  in 
the  competitive  markets  in  which  it  and 
its  subsidiaries  operate.  As  part  of  its 
Plan  of  Reorganization,  MONY  wiU 
distribute  to  EUgible  PoUcyholders  100 
percent  of  the  value  of  the  company  in 
the  form  of  stock,  cash  or  praUcy  credits 
in  exchange  for  their  membership 
interests.  It  is  anticipated  that  all  of 
MONY's  policyholders  wiU  benefit  from 
a  stronger  balance  sheet  and  the 
likelihood  of  a  higher  credit  rating. 

Therefore,  MONY  requests  an 
individual  exemption  from  the 
Department  that  would  cover  the  receipt 
of  Holding  Company  stock,  cash  or 
poUcy  credits  by  EUgible  PoUcyholders 
that  are  Plans  in  exchange  for  their 
existing  membership  interests  in 
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MONY.3  MONY  is  not  requesting  an 
exemption  for  distributions  of  Holding 
Company  stock  for  the  Plans  it  and  its 
affiliates  maintain  for  their  own 
employees  because  it  believes  such 
stock  would  constitute  "qualifying 
employer  securities"  within  the 
meaning  of  section  407(d)(5)  of  the  Act 
and  that  section  408(e)  of  the  Act  would 
apply  to  such  distributions.*  If  granted, 
the  exemption  will  be  effective  as  of 
November  16, 1998,  which  is  the  date  of 
MONY's  Plan  of  Reorganization. 

4.  Tq  become  a  stock  insiu'ance 
company,  MONY  proposed  to 
reorganize  under  section  7312  of  the 
New  York  Insurance  Law.  In  this  regard, 
MONY's  Board  of  Trustees  adopted  a 
Plan  of  Reorganization  on  August  14, 
1998  under  which  MONY  would, 
subject  to  the  approval  of  its 
policyholders  and  the  Superintendent, 
be  organized  as  a  stock  life  insiu^mce 
company  subsidiary  of  a  holding 
company  (i.e.,  the  Holding  Company). 
The  stodc  of  the  Holding  Company 
would  then  be  distributed  to  the 
policyholders. 

Section  7312  estabUsbes  a  rigorous 
approval  process  for  the  reorganization 
of  a  life  insurance  company.  The 
demutualization  must  be  initiated  by 
the  board  of  trustees  of  the  insiu'ance 
company  which  must  approve  the 
reorganization  plan  by  a  vote  of  at  least 
three-fourths  of  the  entire  board.  The 
board  of  trustees  must  also  make  an 
express  finding  that  the  plan  is  "fair  and 
equitable"  to  all  affected  policyholders. 

Once  approved  by  the  board  of 
trustees,  the  reorganization  plan  must  be 
submitted  to  the  Superintendent  for 
review  and  approval.  To  become 
effective,  the  Superintendent  must 
determine  that  the  reorganization  plan 
meets  the  requirements  imposed  by 
section  7312,  including  the 
requirements  that  the  plan  be  fair  and 
equitable  to  the  policyholders,  not  be 
detrimental  to  the  pubHc  and  following 
the  reorganization,  the  insiuer  must 
have  an  amount  of  surplus  which  the 
Superintendent  deems  to  be  reasonably 
necessary  for  its  future  solvency. 

To  assist  the  Superintendent  in 
performing  his  or  her  duties,  section 
7312(h)(1)  permits  the  Superintendent 
to  appoint  independent  consultants. 
Specifically,  section  7312(h)(2)  requires 
the  Superintendent  to  appoint  an 


>MONY  estimates  that  approximately  30,000  of 
its  policyboldeis  are  Plans  whose  contracts  are 
supported  by  several  hundred  million  dollars  in 
assets. 

*The  Department  expresses  no  opinion  herein  on 
whether  the  Holding  Company  stock  will  constitute 
qualifying  employer  securities  and  whether  such 
distributions  will  satisfy  the  terms  and  conditions 
of  section  40B(e)  of  the  Act. 


independent  actuary  to  advise  him  or 
her  on  matters  relating  to  the 
reorganization.  The  actuary  will  provide 
a  memorandum  describing  his  review. 
In  the  case  of  its  Plan  of  Reorganization, 
MONY  has  hired  the  actuarial  firm  of 
Tilinghast  Towers-Perrin  (TT-hP)  to 
conduct  an  actuarial  review  and  the 
investment  banking  firm  of  Chase 
Securities,  Inc.  as  investment  banking 
consultant. 

Under  New  York  Insujrance  Law,  the 
Superintendent  is  also  required  to  hold 
a  pubUc  hearing  on  the  plan  of 
reorganization  at  which  time 
poUcyholders  and  other  interested 
persons  are  invited  to  express  their 
views  on  the  plan.  The  purpose  of  the 
pubUc  hearing  is  to  determine  whether 
the  reorganization  plan  is  fair  and 
equitable  to  policyholders  and  is  not 
detrimental  to  the  public.  Diuing  the 
hearing,  interested  persons  may 
conunent  on  the  fairness  of  the  terms  of 
the  plan.  Notice  bf  the  hearing,  a  copy 
of  the  plan,  a  siunmary  of  the  plan  and 
other  materials  approved  by  the 
Superintendent  must  be  provided  to 
eadi  policyholder  of  the  insurance 
company  whose  policy  or  contract  is  in 
force  on  the  date  of  adoption  of  the  plan 
of  reorganization.  The  notice  must  also 
be  published  in  three  newspapers  of 
general  circulation. 

Once  the  reorganization  plan  has  been 
approved  by  the  insiuer's  board  of 
trustees  and  after  the  public  hearing,  the 
Superintendent  is  required  to  approve 
such  plan  if  he  or  she  finds  that  (a)  the 
plan  does  not  violate  New  York 
Insurance  Law;  (b)  the  plan  is  fair  and 
equitable  to  all  policyholders  and  is  not 
detrimental  to  the  public;  and  (c)  after 
giving  effect  to  the  reorganization,  the 
reorganized  insiuer  will  have  an  amoimt 
of  capital  and  surplus  the 
Superintendent  deems  to  be  reasonably 
necessary  for  its  future  solvency.  The 
Superintendent  must  also  determine 
that  the  reorganization  plan  does  not  fail 
to  meet  the  following  requirements  of 
section  7312(cl.  hi  other  words,  (a)  the 
plan  must  demonstrate  a  purpose  and 
specific  reasons  for  the  proposed 
reorganization;  (b)  the  plan  must  be  fair 
and  equitable  to  the  policyholders;  (c) 
the  plan  must  provide  for  the 
enhancement  of  the  operations  of  the 
reorganized  insurer,  and  (d)  the  plan 
must  not  substantially  lessen 
competition  in  any  line  of  insurance 
business.  A  decision  by  the 
Superintendent  to  approve  a  plan  of 
reorganization  is  subject  to  judicial 
review  in  the  New  York  courts. 

The  policyholders  of  the  mutual  life 
insurance  company  must  also  approve 
the  plan  of  reorganization.  Each 
pohcyholder  is  entitled  to  one  vote  and 


the  plan  must  be  approved  by  a  vote  of 
at  least  two-thirds  of  all  votes  cast  by 
policyholders  entitled  to  vote. 

5.  MONY  completed  the  development 
of  its  Plan  of  Reorganization  and 
received  approval  from  its  Board  of 
Trustees  of  the  proposed  conversion  on 
August  14, 1998.  On  October  19, 1998, 
the  New  York  State  Insurance 
Department  (the  New  York  Insurance 
Department)  held  a  public  hearing  with 
respect  to  MONY's  Plan  of 
Reorganization.  On  November  2, 1998, 
the  vote  by  MONY  policyholders 
approving  the  Plan  was  completed. 
Formal  approval  of  the  Plan  by  the  New 
York  Insurance  Department  occurred  on 
November  It),  1998. 

6.  MONY  has  established  a  subsidiary 
(i.e.,  the  Holding  Company)  whose  stock 
it  exclusively  owns.  On  November  16, 
1998,  the  effective  date  of  the  Plan  of 
Reorganization,  MONY,  itself,  issued 
common  stock  to  the  Holding  Company. 
In  addition,  MONY  surrendered  to  the 
Holding  Company  and  the  Holding 
Company  cancelled  all  of  the  HolcUng 
Company  common  stock  held  by 
MONY.  MONY  then  became  a 
subsidiary  of  the  Holding  Company. 

As  a  result  of  the  reorganization, 
MONY  became,  by  operation  of  New 
York  Insurance  Law,  a  stock  Ufe 
insurance  company.  MONY's  charter 
and  by-laws  were  extinguished  in 
accordance  with  New  York  Instuance 
Law.  Fxulher,  MONY's  name  was 
changed  from  "The  Mutual  Life 
Insurance  Company  of  New  York"  to 
"MONY  Life  Insiurance  Company." 
However,  all  of  MONY's  insurance 
poUcies  would  remain  in  force  and  all 
poUcyholders  would  be  entitled  to 
receive  all  of  the  benefits  under  their 
poUcies  and  contracts  to  which  they 
would  have  been  entitled  if  the  Plan  of 
Reorganization  had  not  been  adopted. 

7.  MONY's  Plan  of  Reorganization 
provides  for  EUgible  Policyholders  to 
receive  consideration  in  exchange  for 
the  surrender  of  their  membership 
interests  as  soon  as  practicable  after  the 
reorganization  date.  Eligible 
Policyholders  are  those  policyholders 
whose  MONY  poUcies  were  both  in 
force  on  the  date  of  adoption  of  the  Plan 
of  Reorganization  by  MONY's  Board  of 
Trustees  and  were  still  in  force  on  the 
effective  date  of  the  Plan. 

Under  the  Plan  of  Reorganization, 
certain  Eligible  PoUcyholders  will 
receive  common  stodn  of  the  Holding 
Company  as  consideration  for  their 
membership  interest  in  the  mutual 
insurance  company.  Said  interest  will 
be  extinguished  as  a  result  of  the 
reorganization  (Stock  Eligible 
PoUcyholders). 


A  side  from  requiring  the  Holding 
Cottpany  to  issue  shares  of  Holding 
Codipany  stock  to  Stock  Eligible 
Policyholders,  the  Holding  Company 
wsJeI  permitted  to  sell  shares  of  such 
stoRk,  for  cash,  in  an  initial  public 
offering  (the  IPO)  on  the  date  of  the 
reotganization.  The  Holding  Company 
I  arranged  for  listing  the  Holding 
ipany  stock  on  the  New  York  Stock 

^e  (NYSE).  Such  stock  is 
sntly  traded  on  the  NYSE. 
I  under  MONY's  Plan  of 
ganization,  certain  Eligible 
icyholders  will  receive  cash  or 
|cy  credits  in  lieu  of  Holding 
ipany  stock.  In  this  regard,  if  there 
wQi^  an  IPO,  Eligible  Policyholders  who 
af^^matively  indicated  a  preference  to 
receive  cash  instead  of  Holding 
Cqi^pany  stock,  and  who  were  allocated 
75!  shares  or  less,  as  determined  by 
MONY's  Board  of  Trustees  and 
approved  by  the  Superintendent  prior  to 
th^lreoiganization.  would  receive  cash 
iead  of  Holding  Company  stock.' 

J  there  were  no  IPO,  such 
ible  Policyholders  would  receive 
Iding  Company  stock,  regardless  of 
hakjing  expressed  an  interest  for  cash. 
1^  addition.  Eligible  Policyholders 
whose  mailing  address  is  outside  the 
United  States  or  Canada  will  receive 
cash  unless  the  Plan  of  Reorganization 
t  them  to  receive  policy  credits. 
|ble  Policyholders  who  hold  TDA  or 
.  contracts  will  receive  poUcy  credits 
le  form  of  enhanced  policy  values 
Exchange  for  their  membership 
ini^rests.'  Such  Eligible  Policyholders 
an  {{generally  not  able  to  hold  stock 
ui  ider  applicable  tax  laws.  Further, 
inqividuals,  who  are  covered  by  Plans 
:  are  qualified  imder  sections  401(a) 
)3(a)  of  the  Code,  and  who  hold  life 

ice  or  annuity  contracts  will 
Bive  policy  credits.  All  other  EUgible 
P^^cyholders.  who  are  not  entitled  to 
'  9ive  Holding  Company  stock,  will 
rebbive  cash  in  exchange  for  their 
membership  interests.'' 
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The  cash  or  policy  credits  distributed 
to  Eligible  Policyholders,  who  are  not 
entitled  to  receive  Holding  Company 
stock,  will  have  a  value  equal  to  the 
stock  such  policyholders  would 
otherwise  have  received  based  on  the 
price  per  share  of  the  Holding  Company 
stock  in  the  IPO  or,  if  there  were  no  IPO. 
a  number  equal  to  a  percentage  of  the 
book  value  of  the  Holding  Company 
stock  on  November  16, 1998,  the 
effective  date  of  the  Plan  of 
Reorganization  as  determined  by 
MONY's  actuarial  consultant, 
PrioewaterhouseCoopers,  LLP.  (PwC) 
and  approved  by  the  Superintendent,  in 
consiUtation  with  its  actiiary,  TT-P.^  In 
total.  MONY  expects  to  distribute 
approximately  $1  billion  in  value  to 
Eligible  Policyholders.  Said  amount 
represents  the  entire  value  of  MONY's 
enterprise.  KfK)NY  proposes  to  distribute 
the  consideration  to  Eligible 
Policyholders  on  December  24, 1998. 

8.  'The  Holding  Company  stock  will  be 
allocated  to  Stod:  Eligible  Policyholders 
as  follows:  (a)  each  Stock  Eligible 
PoUcyholder  will  receive  at  least  7 
shares;  and  (b)  the  remainder  of  the 
shares  will  be  allocated  to  Stock  Eligible 
Policyholders  who  own  participating 


yith  respect  to  these  poUcyholders,  MOhfY 
repnesents  that  it  will  not  provide  "investment 
advice"  on  the  form  of  consideration  elected. 

^However.  TDA  or  IRA  policyholders  who  are  in 
"payout  status"  will  receive  shares  of  Holding 
Conpany  Stock  instead  of  policy  credits. 

^Consistent  with  sections  7312(a)(2),  7312(e)  and 
4210  of  New  York  Insurance  Law,  the  Plan  of 
Reorganization  generally  provides  that  the 
policyholder  eligible  to  ptarticipate  in  the 
distribution  of  stock,  cash  or  policy  credits  resulting 
from  the  Plan  of  Reorganization  is  "the  person 
whose  name  appears  *  *  *  on  the  insurer's  records 
as  owner"  of  the  policy.  MONY  further  represents 
that  an  insurance  or  annuity  policy  that  provides 
benefits  under  an  employee  benefit  plan,  typically 
designates  the  employer  that  sponsors  the  plan,  or 
a  trvstee  acting  on  behalf  of  the  plan,  as  the  owner 
of  the  pKilicy.  In  regard  to  insurance  or  annuity 
pq  y  cies  that  designate  the  employer  or  trustee  as 


otvner  of  the  policy,  MONY  represents  that  it  is 
required  under  the  foregoing  provisioiu  of  New 
York  Insurance  Law  and  the  Plan  of  Reorganization 
to  make  distributioiu  resulting  from  such  Plan  to 
the  employer  or  trustee  as  owner  of  the  policy, 
except  as  provided  below. 

Notwithstanding  the  foregoing,  MONY's  Plan  of 
Reorganization  provides  a  special  rule  applicable  to 
an  insurance  policy  issued  to  a  trust  established  by 
MONY.  This  rule  applies  whether  or  not  the  trust, 
or  any  arrangement  established  by  any  employer 
participating  in  the  trust,  constitutes  an  employee 
benefit  plan  subject  to  the  Act.  Under  this  special 
rule,  the  holder  of  each  individual  "certificate" 
issued  in-connection  with  the  insurance  policy  is 
treated,  as  the  policyholder  and  owner  for  all 
purposes  under  the  Plan  of  Reorganization, 
including  voting  rights  and  the  distribution  of 
consideration.  The  trustee  of  any  such  trust 
established  by  MONY  wrill  not  be  considered  a 
policyholder  or  owner  and  will  not  be  eligible  to 
vote  or  receive  consideration. 

In  general,  it  is  the  Department's  view  that,  if  an 
iiMurance  policy  (including  an  aimuity  contract)  is 
purchased  virith  assets  of  an  employee  benefit  plan, 
including  participant  contributions,  and  if  there 
exist  any  participants  covered  under  the  plan  (as 
defined  at  29  CFR  2510.3-3)  at  the  time  when 
MONY  incurs  the  obligation  to  distribute  Holding 
G>mpany  stock,  cash  or  policy  credits,  then  such 
consideration  would  constitute  an  asset  of  such 
plan.  Under  these  circumstances,  the  appropriate 
plan  fiduciaries  must  take  all  necessary  steps  to 
safeguard  the  assets  of  the  plan  in  order  to  avoid 
engaging  in  a  violation  of  the  fiduciary 
responsibility  provisions  of  the  Act 

•MONY  wishes  to  clarify  that  the  Superintendent 
was  empowered  to  approve  the  Plan  of 
Reorganization  and,  in  cormection  with  such  Plan, 
the  methodology  utilized  to  determine  the  book 
value  of  the  Holding  Company.  However,  the 
Superintendent  is  not  specifically  authorized  to 
review  and  approve  the  actual  calculation  of  th6 
book  value  of  the  Holding  Company  at  the  time  the 
distributioii  occurs. 


policies  based  on  the  estimated 
contributions  to  surplus  made  by  each 
Eligible  Policyholder. '  As  stated  above, 
the  allocation  methodology  must  be  Cair 
and  equitable.  Therefore.  MONY  has 
retained  PwC  to  assist  it  in  developing 
an  equitable  allocation  methodology, 
and  the  Superintendent  has  retained 
TT-^*  to  evaluate  the  allocation 
methodology.  Further,  no  Stock  Eligible 
PoUcyholder  will  pay  any  brokerage 
commissions  or  other  transaction  costs 
in  connection  with  such  policyholder's 
receipt  of  stock. 

9.  The  Plan  of  Reorganization  states 
that  amounts  to  be  distributed  to 
Eligible  Policyholders  that  are  Plans 
will  be  held  in  an  escrow  or  similar 
arrangement  in  the  event  that  the 
Department  does  not  provide  exemptive 
relief  prior  to  the  date  of  the 
reorganization.  Under  the  escrow 
arrangement.  Plan  policyholders  will 
not  receive  their  distribution  until  such 
time  as  the  exemption  is  granted,  but  no 
later  than  the  third  anniversary  of  the 
effective  date  of  the  reorganization.  The 
escrow  arrangement  is  subject  to  the 
terms  and  conditions  of  the  New  Yoik 
Insurance  Department.  Although  it  is 
currently  contemplated  that  the  New 
York  Insurance  Department  may  require 
MONY  to  adopt  the  escrow 
arrangement,  MONY  notes  that  this 
arrangement  may  be  determined  to  be 
unnecessary  if  the  proposed  exemption 
specifies  the  date  of  reorganization  as 
the  effective  date  of  the  exemption. 

10.  In  addition,  the  Plan  of 
Reorganization  provides  for  the 
establishment  of  a  commission-&«e 
sales  program  whereby  Stock  Eligible 
Policyholders  who  receive  between  25 
and  99  shares  of  Holding  Company 
stock  will  be  given  the  opportunity  to 
sell  their  Holding  Company  stock  on  the 
open  market  at  least  60  days  prior  to  the 
commencement  date  of  the  program. 
Further,  the  Plan  of  Reorganization 
provides  for  a  commission-free  purchase 
program  whereby  Stock  EUgible 
Policyholders  who  receive  99  or  fewer 
shares  of  Holding  Eligible  Company 
stock  will  be  permitted  to  purchase  the 
number  of  shares  necessary  to  bring 
their  respective  total  number  of  shares 
up  to  100.  Stock  EUgible  Policyholders 
who  participate  in  the  commission-free 
sales  and  purchase  programs  will  do  so 
without  the  payment  of  any  brokerage 
commissions  or  similar  fees.  Moreover, 
MONY  and  its  affiUates  will  not  provide 
"investment  advice"  as  described  in 
section  3(21)  of  the  Act  with  regard  to 


*  MONY  notes  that  both  the  fixed  and  variable 
components  of  an  insurance  policy  will  be  provided 
in  exchange  for  the  policyholder's  membership 
interest*. 
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the  program.  The  commission-free  sales 
and  purchase  programs  will  commence 
on  the  first  business  day  after  the  nine 
month  anniversary  of  the  effective  date 
of  the  reorganization  and  will  continue 
for  three  months.  The  programs  may  be 
extended  with  the  approval  of  the 
Superintendent  if  the  Board  of  Directors 
of  MONY  determines  such  extension 
would  be  appropriate  and  in  the  best 
interest  of  MONY  and  its  stockholders. 

11.  Although  policyholder 
membership  interests  in  MONY  were 
extinguished  as  a  result  of  the 
reorg«nization,  MONY's  insurance 
policies  will  remain  in  force.  Eligible 
Policyholders  will  be  entitled  to  receive 
all  benefits  under  their  policies  to 
which  they  would  have  been  entitled  if 
the  Plan  of  Reorganization  had  not  been 
adopted.  In  eSed,  no  actiial  exchange  of 
contracts  will  take  place.  The 
contractural  terms  and  benefits  of 
MONY's  life  insurance,  endowment, 
annuity,  pension  plan,  and  other 
insurance  contracts,  including  the  face 
values,  insurance  in  force,  borrowing 
terms,  amount  or  pattern  of  death 
benefit,  premium  pattern,  interest  rate 
or  rates  guaranteed  on  issuance  of  the 
contract,  and  the  guaranteed  mortafity 
and  expense  charges,  wall  remain 
unchanged. 

12.  As  part  of  its  long-term  strategic 
plan  to  convert  to  a  stock  fife  insurance 
company,  MONY,  the  Holding  Company 
and  a  group  of  investment  funds  (the 
Investors)  ><>  affiUated  with  Goldman, 
Sachs  &  Co.  (Goldman  Sachs)  have 
entered  into  an  investment  agreement 
(the  Investment  Agreement).  Under  the 
Investment  Agreement,  MONY  issued 
$115  million  of  15  year,  9.5  percent 
surpliis  notes  (the  Surplus  Notes)  to  the 
Investors  on  December  30, 1997.  The 
Surplus  Notes  are  direct  and  unsecured 
obligations  of  MONY.  In  accordance 


■"The  Investors  consist  of  GS  Mezzanine 
Partners.  LP.;  GS  Mezzanine  Partners  Offshore, 
L.P.;  Stone  Street  Fund  1997.  LP.;  and  Bridge  Street 
Fund  1997,  LP.  At  the  time  of  the  investment,  it 
is  represented  that  one  member  of  MONY's  Board 
of  Trustees  was  a  limited  partner  in  Goldman 
Sachs.  However,  no  other  aRiliation  between 
MONY  and  the  other  Investors  existed  at  the  time 
of  the  Investment  Agreement. 

In  addition,  the  Investors  have  specifically 
represented  to  MONY  that  their  investment  in  the 
aforementioned  limited  partnerships  will  either  not 
involve  plan  assets  or  will  not  constitute  a 
prohibited  transaction.  In  this  regard,  section  3.2(d) 
of  the  Investment  Agreement  provides  that — 

Each  Investor  represents  that  either  (a)  it  is  not 
(i)  an  employee  benefit  plan  (as  defined  in  section 
3(3)  of  ERISA)  which  is  subject  to  the  provisions  of 
Title  I  of  ERISA,  (ii)  a  plan  described  in  section 
4975(e)(1)  of  the  Code  or,  (iii)  an  entity  whose 
underlying  assets  are  deemed  to  be  assets  of  a  plan 
described  in  (i)  or  (ii)  above  by  reason  of  such 
plan's  investment  in  the  entity,  or  (b)  the  Investor's 
purchase  and  holding  of  [the  Surplus]  Notes  will  be 
exempt  under  a  prohibited  transaction  class 
exemption  issued  by  the  U.S.  Department  of  Labor. 


with  section  1307  of  the  New  York 
Insurance  Law,  each  payment  of 
principal  and  interest  on  the  Surplus 
Notes  may  only  be  made  with  the  prior 
approval  of  the  New  York  Insurance 
Department.  The  Surplus  Notes  are 
subordinateto  all  existing  and  future 
indebtedness,  poUcy  claims  and  other 
creditors  of  MONY.  Proceeds  fit)m  the 
Surplus  Notes  issuance  are  being  added 
to  MONY's  capital  base. 

Also  under  the  Investment 
Agreement,  MONY  sold  warrants  (the 
Warrants)  providing  the  Investors  with 
the  opportunity  to  purchase  a  minority 
interest  of  7  percent  or  less  of  the 
Holding  Company  stock  upon  MONY's 
conversion  to  a  stock  company.  The 
Warrants  were  sold  to  the  Investors  on 
December  30, 1997  at  an  aggregate 
purchase  price  of  $10  million.  The 
exercise  price  for  the  Warrants  will  be 
the  IPO  share  price. 

Further,  the  Investment  Agreement 
provides  that  following  the 
reorganization,  MONY  has  an  option  to 
draw  upon  an  additional  $100  million 
from  the  Investors  through  the  issuance 
of  non-voting  convertible  preferred 
stock.  Although  MONY  does  not 
currently  expect  that  it  will  exercise  the 
option,  the  contingent  capital 
commitment  would  allow  it  to  have 
additional  capital  access,  particularly  in 
the  event  it  does  not  complete  the  IPO. 

Finally,  under  the  Investment 
Agreement,  the  Investors  have  been 
granted  board  representation  rights. 
Under  the  Agreement,  MONY  and  the 
Holding  Company  have  agreed  to  use 
their  best  efforts  to  cause  one  of  the 
persons  proposed  by  the  Investors  to  be 
elected  to  its  board.  The  Investors'  right 
to  board  representation  will  terminate 
when  the  Investors  no  longer  own 
Holding  Company  stock  and/or  the  right 
to  acquire  such  stock  (through  the 
ownership  of  Warrants  and/or 
convertible  preferred  stock)  equal  to  5 
percent  of  the  voting  power  of  the 
Holding  Company  stock. 

It  is  represented  that  Goldman  Sachs's 
investment  will  add  significantly  to 
MONY's  financial  strength  and  in  no 
way  affect  MONY's  policy  commitments 
or  other  obligations. 

13.  In  summary,  it  is  represented  that 
the  transactions  have  satisfied  or  will 
satisfy  the  statutory  criteria  for  an 
exemption  under  section  408(a)  of  the 
Act  because: 

(a)  The  Plan  of  Reorganization,  which 
is  being  implemented  pursuant  to 
stringent  procedural  and  substantive 
safeguards  imposed  under  New  York 
law  and  supervised  bylhe 
Superintendent,  will  not  require  any 
ongoing  involvement  by  the 
Department. 


(b)  One  or  more  independent  Plan 
fiduciaries  had  an  opportuinity  to 
determine  whether  to  vote  to  approve 
die  terms  of  the  Plan  of  Reorganization 
and  was  solely  responsible  for  all  such 
decisions. 

(c)  The  proposed  exemption  will 
allow  EUgible  Policyholders  that  are 
Plans  to  acquire  Holding  Company 
stock,  cash  or  policy  credits  in  exchange 
for  their  membership  interests  in  MONY 
and  neither  MONY  nor  its  affiliates  will 
exercise  any  discretion  or  provide 
investment  advice  with  respect  to  such 
acquisition. 

(d)  No  Eligible  Policyholder  will  pay 
any  brokerage  commissions  or  fees  in 
connection  with  such  Eligible 
PolicyholdOT's  receipt  of  Holding 
Company  stock  or  with  respect  to  the 
implementation  of  the  commission-free 
sales  and  pim:hase  pn»rams. 

(e)  As  a  result  of  tne  Plan  of 
Reorganization,  all  Eligible 
Policyholders  will  receive 
approximately  $1  billion  fit>m  MONY 
which  represents  MONY's  full  equity 
value  and  have  the  opportunity  to 
participate  in  MONY's  future  earnings. 

(f)  Each  Eligible  Policyholder  that  ^  a 
Plan  had  an  opportimity  to  comment  on 
the  Plan  of  Reorganization  and  to  vote 
to  approve  such  Plan  of  Reorganization 
after  receiving  full  and  complete 
disclosure  of  its  terms. 

(g)  The  Superintendent  made  an 
independent  determination  that  the 
Plan  of  Reorganization  was  in  the 
interest  of  all  MONY  policyholders 
including  Plans. 

(h)  AU  of  MONY's  poUcyholder 
obligations  will  remain  in  force  and  will 
not  be  affected  by  the  Plan  of 
Reorganization. 

Notice  to  Interested  Persons 

MONY  will  provide  notice  of  the 
proposed  exemption  to  Eligible 
Pohcyholders  which  are  Plans  within  30 
days  of  the  publication  of  the  notice  of 
pendency  in  the  Federal  Register.  Such 
notice  will  be  provided  to  interested 
persons  by  first  class  mail  and  will 
include  a  copy  of  the  notice  of  proposed 
exemption  as  published  in  the  Federal 
Register  as  well  as  a  supplemental 
statement,  as  required  pursuant  to  20 
CFR  2570.43(b)(2)  which  shall  inform 
interested  persons  of  their  right  to 
comment  on  the  proposed  exemption. 
Comments  with  respect  to  the  notice  of 
proposed  exemption  are  due  within  60 
days  after  the  date  of  publication  of  this 
pendency  notice  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 
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Ind  iridual  Retirement  Accounts  (the 
DL  ktt)  for  Sharilyn  Brune.  Richard  C 
Gk  wacld,  Carl  B.  Mockenstnnn. 
Arlhur  T.  Parrish,  W.  Alan  Robertaon, 
David  A.  Snavely  and  Duane 
Strikahan,  Jr.  (collectively,  the  IRA 
PaMcipants);  Located  in  Holland,  OH 

(Application  Nos.  D-10636-D-10642, 
respectively) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
aumority  of  section  4975(c)(2)  of  the 
CodiB  and  in  accordance  with  the 
pnksdures  set  forth  in  29  CFR  Part 
2576,  Subpart  B  (55  FR  32836,  32847, 
Ai^gust  10, 1990).  If  the  exemption  is 
granted,  the  sanctions  resulting  firom  the 
application  of  section  4975  of  the  Code, 
by  leason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply, 
effective  December  1, 1998  to  (1)  the 
ca^h  sale  by  the  IRAs  "  to  TTC 
Holdings,  Inc.  (TTC),  the  parent  of  The 
Tnlik  Company  of  Toledo.  N.A. 
(TTCOT),  the  trustee  of  the  IRAs  and  a 
disqualified  person,  of  certain  preferred 
stock  (the  Preferred  Stock)  issued  by 
TVft:  and  (2)  the  arrangement  for  the 
subsequent  purchase  by  the  IRA 
Participants  in  their  individual 
capacities,  from  TTC,  pursuant  to  an 
agreement  with  TTC,  of  an  equal 
nutnber  of  shares  of  common  stock  (the 
Co^on  Stock)  issued  by  TTC, 
priiiyided  the  following  conditions  are 

Bl  The  terms  and  conditions  of  the 
and  purchase  transactions  were  at 
least  as  favorable  to  each  IRA  as  the 
terms  obtainable  in  an  arm's  length 
isaction  with  an  unrelated  party, 
i)  The  sale  by  the  IRAs  of  the 
ferred  Stock  and  the  purchase  by  the 
Participants  of  the  Common  Stock, 
in  k^eir  individual  capacities,  were  one- 
tii^6  transactions  for  cash  which 
occurred  on  the  same  business  day; 

(C)  Each  IRA  received  from  TTC,  as 
the  sales  price  for  the  Preferred  Stock, 
ca^h  consideration  reflecting  the  fair 
mSj  ket  value  of  such  stock  as 
dai  srmined  by  a  qualified,  independent 
apt  raiser; 

f^)  Each  IRA  Participant  purchased, 
in  [his  or  her  individual  capacity,  shares 
of  uie  Common  Stock  which  were  equal 
inUimiber  to  the  shares  of  Preferred 
Stbfck  sold  by  TTC; 

(^)  No  IRA  was  required  to  pay  any 
cohunissions,  fees  or  other  expenses  in 
connection  with  each  sale  transaction; 
anc 


Pursuant  to  29  CFR  2510.3-2(d),  the  KAs  are 
ivithii)  the  jurisdiction  of  Title  I  of  the 

EiT  (iloyee  Retirement  Income  Security  Act  of  1974 
Act).  However,  there  is  jurisdiction  under  Title 

II  (|f  the  Act  pursuant  to  section  4975  of  tlie  Code. 


noi 


(f)  An  independent  fiduciary  (the 
Independent  Fiduciary)  determined  that 
the  transactions  described  herein  were 
in  the  best  interest  and  protective  of  the 
IRAs  at  the  time  of  the  transactions; 
supervised  and  monitored  such 
transactions  on  their  behalf;  assured  that 
the  conditions  of  the  proposed 
exemption  were  met;  and  took  whatever 
actions  were  necessary  and  proper  to 
protect  the  interests  of  the  IRAs, 
including  reviewing  amounts  paid  by 
TTC  for  the  Preferred  Stock. 

Effective  date:  If  granted,  this 
proposed  exemption  will  be  effective  as 
of  December  1, 1998. 

Summary  of  Facts  and  Representations 

1.  TTC  of  6135  Trust  Drive,  Holland, 
Ohio  was  incorporated  in  April  1990  as 
an  Ohio  "for  profit"  corporation.  TTC  is 
the  holding  company  of  TTCOT,  a 
nondeposit  trust  company.  TTCOT,  also 
located  in  Holland,  Ohio,  is  a  wholly 
owned  subsidiary  of  TTC. 

2.  TTCOT  is  a  bank  as  that  term  is 
defined  in  section  202(a)(2)  of  the 
Investment  Advisers  Act  of  1940,  as 
amended  (the  Advisers  Act).'^  TTCOT 
has  been  approved  by  the  Office  of  the 
Comptroller  of  the  Currency  to  operate 
as  a  trust  company.  For  the  past  8  years, 
it  has  engaged  in  the  business  of  a 
fieestanding  trust-only  business.  TTCOT 
provides  a  range  of  trust,  investment 
management  and  custodial  services  for 
employee  benefit  trusts  and  various 
personal  trusts  throughout  northwestern 
Ohio  and  southwestern  Michigan. 
However,  TTCOT  does  not  have  the 
power  to  accept  deposits,  make  loans  or 
provide  other  services  characteristic  of  a 
commercial  bank.  TTCOT  is  regulated 
by  the  Office  of  the  Comptroller  of  the 
Currency.  As  a  member  of  the  Federal 
Reserve  System.  TTCOT  is  also  subject 
to  the  regulations  of  the  Federal  Reserve 
Board.  The  trust  powers  of  TTCOT  are 
limited  to  the  laws  of  the  State  of  Ohio. 

3.  The  IRAs  aie  individual  retirement 
accounts  established  under  section 
408(a)  of  the  Code."  At  present,  TTCOT 


>2The  Advisers  Act  deflnes  the  term  "bank"  to 
include  "(A)  a  banking  institution  organized  under 
the  laws  of  the  United  States.  (BJ  a  member  bank 
of  the  Federal  Reserve  System,  (C)  any  other    ^ 
banking  institution  or  trust  company,  whether 
incorporated  or  not,  doing  business  under  the  laws 
of  any  State  or  of  the  United  States,  a  substantial 
portion  of  the  business  of  which  consists  of 
re<%iving  deposits  or  exercising  fiduciary  powers 
similar  to  those  permitted  to  national  banks  under 
the  authority  of  the  Comptroller  of  the  Currency, 
and  which  is  supervised  and  examined  by  State  or 
Federal  authority  having  supervision  over  banks, 
and  which  is  not  operated  for  the  purpose  of 
evading  the  provisions  of  this  subchapter,  and  (D) 
a  receiver,  conservator,  or  other  liquidating  agent  of 
any  institution  or  firm  included  in  clauses  (A),  (B), 
or  (C)  of  this  paragraph." 

"  Section  40a(a)  of  the  Code  deRnes  the  term 
"individual  retirement  account"  as  a  trust  created 


serves  as  a  directed  trustee  for  the  IRAs 
which  are  further  described  as  follows: 

(a)  The  Sharilyn  Brune  IRA.  This  IRA 
was  originally  established  by  Sharilyn 
Z.  Brune  with  The  Ohio  Company. 
However,  on  October  30, 1997,  TTCOT 
was  appointed  as  the  successor,  directed 
trustee  of  the  IRA.  Ms.  Bnme,  the  only 
participeint  in  the  IRA,  is  not  an  officer, 
director,  principal  or  employee  of  either 
TTC  or  TTCOT.  As  of  August  26, 1998, 
Ms.  Brune's  IRA  had  total  assets  having 
a  fair  market  value  of  $112,808. 

(b)  The  Richard  Ghwacki  IRA.  This 
IRA  was  originally  established  by 
Richard  C.  Glowacki  with  the  former 
Society  Bank  and  Trust  (Society  Bank), 
which  is  ciirrently  known  as  KeyBank. 
However,  on  June  29, 1992,  TTCOT  was 
appointed  as  the  successor,  directed 
trustee  of  the  IRA.  Mr.  Glowacki,  the 
only  participant  in  the  IRA,  is  not  an 
officer,  director,  principal  or  employee 
of  either  TTC  or  TTCOT.  As  of  July  31, 
1998,  Mr.  Glowacki's  IRA  had  toUl 
assets  having  a  fair  market  value  of 
$1,274,017. 

(c)  The  Carl  B.  Mockensturm  IRA. 
This  IRA  was  originally  created  by  Carl 
B.  Mockensturm  with  the  former 
Shearson  Lehman  Bros.,  which  is 
currently  known  as  Lehman  Bros. 
However,  on  April  1, 1997.  TTCOT  was 
appointed  as  the  successor,  directed 
trustee  of  the  IRA.  Mr.  Mockensturm, 
the  only  participant  in  the  IRA,  is  not 
an  officer,  director,  principal  or 
employee  of  either  TTC  or  TTCOT.  As 
of  July  31, 1998,  Mr.  Mockensturm 's 
IRA  had  total  assets  having  a  fair  market 
value  of  $535,766. 

(d)  The  Arthur  T.  Parrish  IRA.  This 
IRA  was  originally  established  by 
Arthur  T.  Parrish  and  Scudder 
Investment.  However,  on  January  3, 
1991,  TTCOT  was  appointed  as  the 


or  organized  in  the  United  States  for  the  exclusive 
benefit  of  an  individual  or  his  beneficiaries  but  only 
if  the  written  governing  instrument  creating  the 
trust  meets  the  following  requirements:  (a)  except 
in  the  case  of  a  rollover  contribution  described  in 
subsection  (d)(3)  in  Code  sections  402(c).  403(a)(4) 
or  403(b)(8),  no  contribution  will  be  accepted 
unless  it  is  in  cash  and  contribution  will  be 
accepted  unless  it  is  in  cash  and  contributions  will 
not  be  accepted  for  the  taxable  year  in  excess  of 
$2,000  on  behalf  of  the  individual:  (b)  the  trustee 
is  a  bank  or  such  other  person  who  demonstrates 
to  the  satisfaction  of  the  Secretary  (of  the  Treasury] 
that  the  manner  in  which  such  other  person  will 
administer  the  trust  will  be  consistent  with  the 
requirements  of  this  section:  (c)  no  part  of  the  trust 
funds  will  be  invested  in  life  insurance  contracts: 
(d)  the  interest  of  an  individual  in  the  balance  in 
his  account  is  nonforfeitable:  (e)  the  assets  of  the 
trust  will  not  be  commingled  with  other  property 
except  in  a  common  trust  fund  or  common 
investment  fund:  and  (f)  under  regulations 
prescribed  by  the  Secretary,  rules  similar  to  the 
rules  of  section  401(a)(9)  and  the  incidenul  death 
benefit  requirements  of  section  401(a)  shall  apply 
to  the  distribution  of  the  entire  interest  of  an 
individual  for  whose  benefit  the  trust  is  maintained. 
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successor,  directed  trustee  of  the  IRA. 
Mr.  Pairish,  the  only  participant  in  the 
IRA,  is  not  an  officer,  director,  principal 
or  employee  of  either  TTC  or  TTCOT. 
As  of  July  31, 1998,  Mr.  Parrish's  IRA 
had  total  assets  having  a  fair  market 
value  of  $438,924. 

(e)  The  W.  Alan  Robertson  IRA.  This 
IRA  was  originally  created  by  W.  Alan 
Robertson  and  the  former  Society  Bank. 
However,  on  October  4, 1997,  TTCOT 
was  appointed  as  the  successor,  directed 
trustee  of  the  IRA.  Mr.  Robertson,  the 
only  participant  in  the  ERA.  is  not  an 
officer,  director,  principal  or  employee 
of  either  TTC  or  TTCXDT.  As  of  July  31, 
1998,  Mr.  Robertson's  IRA  had  total 
assets  having  a  fair  market  value  of 
S383.997. 

(f)  The  David  A.  SnavelylRA.  This 
IRA  was  originally  created  by  David  A. 
Snavely  and  The  Ohio  Company. 
However,  on  October  4, 1997,  TTCOT 
was  appointed  as  the  successor,  directed 
trustee  of  the  IRA.  Mr.  Snavely,  the  only 
participant  in  the  IRA,  is  not  an  officer, 
director,  principal  or  employee  of  either 
TTC  or  TTCOT.  As  of  July  31, 1998,  Mr. 
Snavely's  IRA  had  total  assets  having  a 
fair  market  value  of  $244,229. 

(g)  The  Duane  Stranahan,  Jr.  IRA. 
This  IRA  was  originally  created  by 
Duane  Stranahan,  Jr.  and  the  former 
Society  Bank.  However,  on  January  25, 
1991,  TTCOT  was  appointed  as  the 
successor,  directed  trustee  of  the  IRA. 
Mr.  Stranahan,  the  only  participant  in 
the  IRA,  is  the  Chairman  of  the  Board 
and  a  director  TTCOT.  AS  of  July  31, 


1998,  Mr.  Stranahan's  IRA  had  total 
assets  having  a  fair  market  value  of 
$412,661. 

4.  TTC  was  formerly  capitalized  with 
two  classes  of  stock — one  class  of 
common  stock  (i.e.,  the  Common  Stock) 
and  one  class  of  preferred  stock  (i.e.,  the 
Preferred  Stock).  Both  classes  of  stock 
had  equal  voting  rights  and  were 
without  par  value.  There  were  3,531 
shares  of  Common  Stock  outstanding 
which  were  divided  evenly  among 
Theodore  T.  Hahn,  Julie  B.  Higgins  and 
David  Snavely,  the  founders,  principals 
and  partners  of  TTC. 

The  Preferred  Stock  was  initially 
issued  in  imits  of  200  shares,  each  in 
combination  with  a  $10,000,  9  percent 
debenture  (the  Debenture)  subordinated 
to  the  secured  debt  of  TTC.  The 
Debenture  has  a  maturity  date  of 
December  31,  2000.'*  The  Preferred 
Stock  and  the  Debentures  were  both 
constituent  parts  of  a  single  offering  unit 
which  could  not  be  severed  by  the 
purchaser.  The  price  for  each  unit  was 
$30,000.  Of  this  amoimt,  $20,000  was 
allocated  to  the  Preferred  Stock  and 
$10,000  to  the  Debenture.  Thus,  the 
total  subscription  price  was  $3  million. 
There  were  20,000  shares  of  Preferred 
Stock  that  were  issued  and  outstanding. 
These  shares  were  held  by 
approximately  65  shareholders.  Among 
the  shareholders  were  19  employee 
benefit  plans  and  IRAs  holding  a  total 
of  4,400  shares  of  Preferred  Stock  or 
18.7  percent  of  the  23,531  aggregate 


shares  of  Preferred  and  Common  Stock 
that  were  issued  and  outstanding. 

The  Preferred  Stock  gave  each 
shareholder  a  $100  per  share  liquidation 
preference  but  it  did  not  pay  any 
dividends.  Each  share  of  Preferred  Stock 
was  convertible  into  one  share  of 
Common  Stock  at  the  option  of  the 
shareholder.  In  addition,  the  Preferred 
Stock  entitled  the  holder  to  voting 
privileges  that  were  identical  to  those 
given  to  shareholders  of  the  Common 
Stock. 

5.  Through  a  Confidential  Offering 
Memorandum  dated  May  31, 1990  (the 
principal  terms  of  which  are  described 
above  in  Representation  4),  each  IRA 
Participant  was  given  the  opportimity, 
by  the  founders  of  TTC,  to  acquire 
shares  of  Preferred  Stodc  and 
Debentiu«s  in  a  direct,  limited  private 
placement  at  the  time  of  the  initial 
offering.  In  this  regard,  each  IRA 
Participant  could  direct  their  respective 
IRA  to  purchase  shares  of  Preferred 
Stock  and  a  Debenture.  Based  on  the 
financial  projections  provided  in  the 
Confidential  Offering  Memorandimi,  it 
was  TTCOT's  belief  that  the  investors 
mi^t  recognize  the  opportunity  for 
equity  appreciation  through  such  an 
investment. 

Therefore,  on  October  8. 1990,  each 
IRA  acquired  shares  of  the  Preferred 
Stock  from  TTC  along  with  the 
Debentures.  The  IRAs  paid  cash  for  the 
Preferred  Stock  and  the  attendant 
Debentures  in  the  following  amounts: 


IRA 


Bmne  

GkMvadd  

Mockensturm 

Parrish  

RobcNlson 

Snavely „. 

Stranahan 


Shares  of  pre- 
ferred stock 
acquired 


200 
200 
200 
200 
200 
200 
800 


Amount  paid 

for  preferred 

stock 


$20,000 
20,000 
20,000 
20,000 
20,000 
20,000 
80.000 


Amount  paid 
for  debentures 


$10,000 
10.000 
10,000 
10.000 
10.000 
10,000 
40,000 


Percentage  of 
IRA's  assets 
represented 
by  preferred 

stock  arxj 
deberrtures 

(percent) 


75 
9 
IS 
17 
30 
45 
90 


■«The  original  Oi  benture  debt  represents  a  ten 
year  note  totaling  SI  million  that  was  issued  in 
October  1990.  Interest  has  accrued  on  the  unpaid 
principal  amount  of  the  note  from  the  date  of 
issuance  at  the  rate  of  9  percent  per  aimum  based 
upon  the  actual  number  of  days  elapsed.  Interest 
was  initially  paid  commencing  January  1,  1991  and 
semiannually  on  each  July  1  and  January  1, 
thereafter. 

The  principal  amount  of  the  Debentures  has  been 
payable  in  five,  equal,  consecutive,  annual 


instalJmanU  (20  percent  of  the  original  principal 
amount  of  each  Debenture),  each  due  on  December 
31, 1996  through  2000,  unless  prepaid.  In  other 
words,  the  terms  of  the  Debentures  have  provided 
for  instalhnent  repayments  of  debt  of  $200,000 
each,  beginning  on  December  31, 1996.  As  noted, 
the  scheduled  5200,000  insUUment  was  made  in 
December  1996.  A  scheduled  $200,000  installment 
and  a  $200,000  prepayment  were  made  in 
December  1997  and  a  scheduled  $200,000 


iiutallment  and  a  final  prepayment  will  be  paid  by 
December  31, 1998. 

The  temu  of  the  Debentures  also  permit  any 
portion  of  the  unpaid  principal  balance  to  be 
prepaid  at  any  time,  provided,  however,  that  the 
prepayments  are  concurrently  made  on  a  pro  rata 
basis  to  all  holders.  Prepayments  credited  to  the 
unpaid  principal  amount'of  the  Debentures  will  be 
used  to  reduce  the  amount  thereof  due  and  payable 
at  the  next  succeeding  payment  date. 
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ipe  IRAs  inoirred  no  fees  or 
commissions  in  connection  with  the 
acquisition  transaction.  However,  at  the 
time  of  the  acquisition,  N4r.  David 
Snjqvely  was  the  President  of  TTCOT 
and  Mr.  Duane  Stranahan  was  a  director 
oftlfTC.'5 

^f  While  owning  the  Preferred  Stock, 
ea^  IRA  Participant  became  a  minority 
sh«i)«holder  of  TTC.  However,  no  IRA 
Participant  owned  shares  of  Preferred 
Stock  in  an  individual  capacity.  In 
addition,  none  of  the  IRAs  acquired 
additional  shares  of  Preferred  Stock  or 
Debentures  nor  did  they  incur  any 
sefrHcing  fees  in  connection  with  their 
holding  of  these  investments. 

Also  during  its  time  of  ownership  by 
the  IRAs,  the  value  of  the  Preferred 
Stbtk  increased  from  $100  per  share  in 
19^)  to  $291.70  per  share  as  of 
Dejc^mber  31, 1997.  As  for  the 

sntures,  which  are  being  redeemed 
m  annual  installments  of  $200,000,  the 
oujt^anding  principal  amount  was 
),000  as  of  March  31, 1998. 


<*11ie  Oepartment  notes  that  the  Internal  Revenue 
Ice  ba*  taken  the  position  that  a  lack  of 
divmification  of  investments  may  raise  questions 
with!  respect  to  the  exclusive  benefit  rule  under 
section  401(a)  of  the  Code.  (See  Rev.  Rul.  73-532, 
1973-2  CB.  128.)  The  Department  further  notes  that 
section  408(a)  of  the  Code,  which  describes  the  tax 
qualirication  provisions  for  IRAs,  mandates  that  the 
trust  be  created  for  the  exclusive  benefit  of  an 
indtidual  or  his  or  her  beneficiaries.  However,  the 
Department  is  not  expressing  an  opinion  herein  on 
whMher  violations  of  section  408(a)  have  taken 
plac*  with  respect  to  the  purchase  and  retention  of 
TTCPreferred  Stock  and  the  Debentures  by  certain 
of  the  IRA  Participants. 

iWthsr,  the  Department  notes  that  although  TTC 
ow|it  100  percent  of  the  outstanding  stock  of 
TTCOT.  under  section  497S(e)(2)(H)  of  the  Code. 
TTC'would  not  be  considered  a  disqualified  person 
with  respect  to  the  IRAs  because  TTCOT,  a 
fidaciary  as  well  as  a  service  provider  to  the  IRAs, 
is  iMI  a  "person"  described  in  subparagraph  (C), 
P}^  (E)  or  (G)  of  that  section.  To  the  extent  that  TTC 
is  ndl  a  disqualified  person  with  respect  to  the 
IRA*,  the  purchase  of  the  Preferred  Stock  and  the 
Debentures  at  the  direction  of  the  IRA  Participants 
would  not  involve  a  transaction  described  in 
section  4g75(c)(l)(A)  or  (B)  of  the  Code.  While  TTC 
may  not  be  a  disqualified  person  with  respect  to  the 
IRAa,  the  purchase  and  holding  of  the  Preferred 
StocK  and  the  Debentures  by  certain  IRA 
Pancipants  may  raise  questions  under  section 
49^^c)(l)P)  and  (E)  of  the  Code  depending  on  the 
deffte  (if  any)  of  the  IRA  Participant's  interest  in 
the  transaction.  Section  4975(c)(1)(D)  and  (E)  of  the 
Co4*  prohibits  the  use  by  or  for  the  benefit  of  a 
disqualified  person  of  the  assets  of  a  plan  and 
pronbits  a  fiduciary  from  dealing  with  the  assets 
of  a  plan  in  his  own  interest  or  for  his  own  account 
Mr.  Suavely,  as  an  officer  of  TTCOT,  and  Mr. 
Strttahan,  as  a  director  of  TTC,  may  have  had 
intf  ipsts  in  the  acquisition  transaction  which 
amded  their  best  judgment  as  Gduciaries  of  their 
IRAo.  In  such  circumstances,  the  transactions  may 
ha>«a  violated  section  4975  (c)(1)(D)  and  (E)  of  the 
Cod*.  See  ERISA  Advisory  Opinion  90-20A  ()une 
15, 1990).  Accordingly,  to  the  extent  there  were 
violations  of  section  497S(c)(l)(D)  and  (E)  of  the 
Code  with  respect  to  the  purchase  and  holding  of 
the  Preferred  Stock  and  the  Debentures  by  the  IRAs 
of  Messrs.  Snavely  and  Stranahan,  the  Department 
is  not  extending  exemptive  relief  with  respect  to 
tutb  transactions. 


7.  TTC  recently  obtained  authority 
from  its  shareholders  to  amend,  by  total 

'  restatement,  its  Amended  and  Restated 
Articles  of  Incorporation.  The  primary 
purpose  for  the  adoption  of  the 
Amended  and  Restated  Articles  of 
Incorporation  is  to  enable  TTC  to 
change  its  corporate  tax  status,  in 
accordance  with  section  1362  of  the 
Code,"  from  a  "Subchapter-C 
corporation"  to  a  "Subchapter-S 
corporation"  for  the  taxable  years 
commencing  January  1, 1999.  The 
amendment  would  also  provide  for  the 
full  conversion  of  the  Preferred  Stock 
into  Common  Stock.  In  addition,  the 
Board  of  Directors  of  TTC  has 
determined  that  it  would  be  valid  to 
assume  that  TTC  would  continue  to 
generate  significant  pre-tax  income  and 
that  by  eliminating  its  "Subchapter-C 
corporation"  tax  status,  TTC  could 
substantially  increase  its  return  to  its 
shareholders.       -^   ,-. 

8.  As  a  result  of  TTC's  proposal  to 
change  its  corporate  tax  status,  an  entity 
such  as  an  employee  pension  benefit 
plan  would  be  considered  an  "eligible 
shareholder"  (i.e.,  an  entity  identified  in 
the  Code  as  being  eligible  to  own  and 
hold  shares  in  a  Subdiapter-S 
corporation).  However,  an  entity  such  as 
an  IRA  would  be  considered  an 
ineUgible  shareholder  (i.e.,  an  entity 
identified  in  the  Code  as  being  ineligible 
to  own  and  hold  shares  in  a  Subchapter- 
S  corporation).  Therefore,  on  or  about 
May  4, 1998,  TTC  sent  documentation 
to  all  of  its  shareholders  including  the 
IRA  Participants  of  the  above  referenced 
IRAs.  Specifically,  TTCOT  indicated 
that  it  wished  to  redeem,  by 
cancellation  and  at  the  current  market 
value,!''  all  shares  of  the  Preferred  Stock 
currently  held  by  the  ineligible 
shareholders,  including  the  IRAs,  as 
well  as  eligible  shareholders  who  might 
suffer  adverse  tax  consequences  from 
continued  ownership  of  shares  in  a 
Subchapter-S  corporation.  The  Board  of 
Directors  and  the  management  of  TTC 
believed  that  the  shares  of  stock  would 
continue  to  appreciate  in  value  as  well 
as  allow  each  shareholder  to  receive  a 


'*  Section  1362  of  the  Code  contains  provisions 
which  allow  a  small  business  corporation  to  elect 
and  terminate  Subchapter-S  corporate  status. 

■'These  shareholders  would  include  the 
following  employee  benefit  plans  for  which 
exemptive  relief  has  also  been  requested  from  the 
Department:  (D-10630)  Genito-Urinary  Surgeons. 
Inc.  Profit  Sharing  Plan;  (D-10631)  Michael ). 
Rosenberg  Money  Purchase  Peiuion  Plan:  {D- 
10632)  Robert  Savage  Qualified  Retirement  Plan; 
(D-10633)  Toledo  Clinic  Inc.  Employees  401(k) 
Profit  Sharing  Plan;  (D-10634)  Hart  Associates,  Inc. 
Profit  Sharing  Plan;  and  (D-10635)  Midwest  Fluid 
Power  Company  Savings  k  Profit  Sharing  Plan. 


distributable  share  of  the  income  of 
TTC. 

In  addition  to  the  sale  transaction, 
TTC  provided  a  mechanism  whereby 
each  ineligible  shareholder  could 
designate  a  related  party  who  would 
purchase,  simultaneously  with  or 
immediately  after  the  sale,  the  number 
of  shares  of  Common  Stock  equal  to  the 
number  of  shares  of  Preferred  Stock  sold 
by  the  designating  former  shareholder, 
llie  purchase  transaction  would  be  a 
cash  transaction  at  the  same  price  per 
share  as  that  paid  by  TTC  to  the  IRA  as 
the  sales  price  for  the  Preferred  Stock. 

Accordingly,  TTCOT  requests  an 
administrative  exemption  from  the 
Department  to  permit,  effective 
December  1, 1998,  the  sale  by  the 
subject  IRAs  of  their  respective  shares  of 
Preferred  Stock  to  TTC  for  a  cash  price 
that  was  based  upon  the  fair  market 
value  of  such  stock.  The  proposed 
exemption  would  also  permit,  effective 
December  1, 1998,  the  purchase,  by  the 
IRA  Participants,  in  their  individual 
capacities,  of  shares  of  Common  Stock 
from  TTC.  Neither  the  IRAs  nor  the  IRA 
Participants  were  required  to  pay  any 
commissions,  fees  or  incur  any  other 
expenses  in  connection  with  the  sale 
and  purchase  transactions.  As  noted 
above,  the  Debentures  will  be  repaid  in 
full  before  December  31. 1998  and, 
therefore,  are  not  subject  to  this 
exemption. 

9.  The  sales  price  for  the  Preferred 
Stock  was  determined  based  upon  a 
written  valuation  of  the  shares  dated 
May  6, 1998  and  prepared  by  Austin 
Financial  Services,  Inc.  (AFSI),  a 
qualified,  independent  consulting  firm 
with  substantial  experience  in  the 
financial  services  industry.  AFSI,  a 
Toledo,  Ohio-based  investment  banking 
firm,  was  retained  by  TTC  to  value  TTC 
and  determine  the  fair  market  value  of 
the  outstanding  shares  of  Common 
Stock  from  a  fully-diluted  standpoint. ' 
The  valuation,  which  was  performed  by 
Dr.  Douglas  V.  Austin,  President  and 
CEO  of  AFSI  and  Mr.  Steven  A.  Bires. 
Vice  President  of  AFSI,  also  included  an 
appraisal  of  the  Preferred  Stock. 

m  conducting  its  valuation  of  TTC, 
AFSI  reviewed  relevant  financial 
information  of  TTC  in  order  to  derive  its 
opinion  of  the  fair  market  value  of  the 
Common  and  Preferred  Stock.  In  its 
evaluation,  AFSI  considered  a  number 
of  valuation  methodologies  for  valuing 
closely-held  companies  but  it  ultimately 
selected  the  discoimted  cash  flow  and 
capitalization  of  earnings  approaches. 
After  an  appropriate  weighting  of  these 
approaches,  AFSI  placed  the  fair  market 
value  of  TTC  at  $7,263,035  or  324.82 
percent  of  TTC's  total  equity!  This 
equated  to  a  fair  market  value  of  $308.66 
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per  share  on  the  total  23,351  shares  of 
outstanding  Preferred  and  Common 
Stock  as  of  March  31. 1998  (or  an 
aggregate  value  of  $61,732  each  for  the 
Brune,  Glowacki,  Mockensturm,  Parrish 
Robertson  and  Snavely  IRAs  and 
$246,928  for  the  Stranahan  IRA).'8  The 
appraisal  was  updated  prior  to  the 
consummation  of  the  sale  and  purchase 
transactions. 

10.  Each  of  the  IRA  Participants  made 
a  determination  that  the  subject 
transactions  would  be  in  the  interests  of 
their  IRAs.  Upon  arriving  at  this 
conclusion,  TTC  made  a  decision  to 
retain,  at  the  expense  of  TTCOT.  the  law 
firm  of  Callister  Nebeker  &  McCuUough 
(CNM)  of  Salt  Lake  City.  Utah,  to  serve 
as  the  Independent  Fiduciary  with 
respect  to  the  sale  and  purchase 
transactions.  Specifically,  the 
Independent  Fiduciary  was  appointed 
to  review  and  opine  on  the  prudence 
and  terms  of  the  subject  transactions, 
supervise  and  monitor  such  transactions 
on  behalf  of  the  IRAs,  assure  that  the 
conditions  of  the  proposed  exemption 
were  met.  and  take  whatever  actions 
were  necessary  and  proper  to  enforce 
and  protect  the  interests  of  the  IRAs, 
including  reviewing  amoimts  paid  by 
TTC  for  the  Preferred  Stock.  The  duties 
of  the  Independent  Fiduciary  were  to  be 
performed  by  Messrs.  Jeffrey  N.  Clayton 
and  W.  Waldan  Lloyd,  both  of  whom  are 
attorneys  with  the  CNM. 

The  independent  Fiduciary 
represented  that  CNM  has.  from  time  to 
time,  acted  as  an  independent  fiduciary 
for  employee  benefit  plans  subject  to  the 
prdvisions  of  the  Act.  The  Independent 
Fiduciary  noted  that  CNM  has  an 
employee  benefits  section  which 
routinely  advises  plan  fiduciaries 
regarding  compliance  with  fiduciary 
standards  under  the  Act  and  that 
members  of  CNM  have  substantial 
experience  in  this  area.  The 
Independent  Fiduciary  also  represented 
that  neither  CNM,  nor  Messrs.  Clayton 
and  Lloyd  had  any  relationship  with 
any  of  the  IRAs,  TTC  or  TTCOT. 
Further,  the  Independent  Fiduciary 
stated  that  it  imderstood  and  accepted 
the  duties,  responsibilities  and 
habihties  in  acting  as  a  fiduciary  with 
respect  to  the  subject  IRAs. 

The  Independent  Fiduciary  was 
authorized  to  approve  the  disposal  of 
the  Preferred  Stock,  including  the 
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'•AFSI  notes  that  a  minority  discount  could  have 
been  applied  to  the  sales  price  for  the  Preferred 
Stock  since  the  proposed  transactions  do  not 
involve  controlling  interests  in  such  stock. 
However,  based  on  instructions  from  TTC,  the  sales 
price  has  been  computed  without  taking  into 
consideration  a  minority  discount  to  ensure  that 
each  IRA  will  receive  a  higher  fair  market  value  for 
the  Prafarred  Stock. 


authority  to  determine  whether  or  not 
the  IRAs  should  be  permitted  to  enter 
into  the  transactions  and  to  negotiate 
the  terms  of  such  transactions  on  behalf 
,    of  the  IRAs.  When  rendering  services  to 
the  subject  IRAs,  the  Independent 
Fiduciary  stated  that  it  would  rely  on 
data  supplied  by  TTCOT  and  the  IRAs. 
However,  the  Independent  Fiduciary 
was  permitted  to  hire  experts, 
consultants  and  other  advisors  and 
assistants. 

Based  upon  its  assumptions,  a  review 
of  listed  documents  and  certain 
limitations,  the  Independent  Fiduciary 
believed  that  the  sale  and  purchase 
transactions  were  in  the  best  interest  of 
the  IRAs  and  the  IRA  Participants 
because  (a)  the  Preferred  Stock  lacked 
liquidity  since  it  was  not  traded  on  the 
open  market:  (b)  the  sales  price  for  the 
Preferred  Stock  would  give  the  IRAs 
cash  that  could  be  reinvested  in  more 
liquid  investments;  and  (c)  the  subject 
IRAs  would  be  compelled  to  Uquidate 
their  shares  of  Preferred  Stock  in  order 
to  comply  with  the  prohibitions  on 
Subchapter-S  corporation  stock 
ownership  if  TTC  and  TTCOT  change 
their  corporate  tax  status.  Therefore,  the 
Independent  Fiduciary  believed  the 
price  to  be  received  by  the  IRAs  for  their 
shares  of  TTC  Preferred  Stock  would 
constitute  "adequate  consideration" 
within  the  meaning  of  section  3(18)  of 
the  Act. 

12.  The  Independent  Fiduciary 
appointed  Houlihan  Valuation  Advisors 
(HVA),  an  independent  appraisal  firm 
maintaining  offices  in  Salt  Lake  City, 
Utah,  to  provide  an  opinion  as  to  the 
fairness  (the  Fairness  Opinion)  of  the 
sale  transaction  bom  a  financial  point  of 
view.  Because  the  IRAs  were  to  receive 
"adequate  consideration"  for  their 
shares  of  Preferred  Stock,  the  sole 
purpose  of  the  Fairness  Opinion  was  to 
determine  whether  the  proposed 
acquisition  price  would  constitute 
adequate  consideration  for  the  IRAs. 
HVA's  Fairness  Opinion,  which  was 
dated  June  16,  1998,  was  prepared  by 
Mr.  David  Dorton,  CFA.  ASA.  Mr. 
Dorton  is  a  member  of  HVA. 

While  noting  that  the  Preferred  Stock 
had  a  $100  per  share  liquidation^ 
preference.  HVA  stated  that  the  fair 
market  value  of  TTC  was  significantly 
higher  than  its  liquidation  value. 
Therefore.  HVA  believed  the  liquidation 
preference  was  virtually  meaningless. 
Thus,  for  purposes  of  its  analysis,  HVA 
deemed  the  Preferred  Stock  to  be 
equivalent  to  the  Common  Stock  due  to 
its  convertibility  features,  identical 
voting  privileges  and  non-payment  of 
dividends. 

In  preparing  the  Faime&s  Opinion, 
HVA  stated  that  it  reviewed  a  number 


of  documents,  including  but  not  limited 
to,  (a)  TTC's  audited  financial 
statements  for  the  years  ended 
December  31. 1992  through  1997;  (b) 
AFSI's  appraisal  report;  (c)  various 
information  furnished  by  TTC 
pertaining  to  the  company,  its 
operational  structure,  shareholder 
listings,  compensation  paid  to  key 
personnel,  etc.;  (d)  a  summary  of 
transactions  involving  the  Preferred 
Stock;  and  (e)  operating  projections  for 
TTC.  After  reviewing  these  documents, 
HVA  represented  that  it  undertook 
generally  recognized  financial  analysis 
and  valuation  procedures  to  ascertain 
the  financial  condition  of  TTC  as  well 
as  to  estimate  the  fair  market  value  of 
the  Preferred  Stock  to  be  sold  to  TTC. 
To  this  end,  HVA  explained  that  it 
utilized  four  valuation  methodologies: 
(a)  book  value  (including  liquidation 
value),  (b)  transaction  value,  (c)  market 
value  (derived  fit>m  market  value  ratios 
of  publicly-traded  "comparable"  firms); 
and  (d)  income  value  (based  on  the 
present  value  of  future  benefits. 
Based  upon  its  analysis,  HVA 
concluded  that  the  proposed  sale 
transaction  would  l^  fair  to  the  IRAs 
and  that  the  IRAs  would  be  receiving 
adequate  consideration  for  the  Preferred 
Stock.-  HVA  also  reserved  the  right  to 
supplement  or  withdraw  the  Fairness 
Opinion  prior  to  the  closing  of  the  sale 
transaction  if  material  changes  occurred 
which  might  impact  on  the  value  of  TTC 
or  the  value  of  the  Preferred  Stock. 
Further,  HVA  proposed  to  update  the 
Fairness  Opinion  prior  to -the  sale  and 
purchase  transactions. 

13.  In  summary,  it  is  represented  that 
the  transactions  satisfied  the  statutory 
criteria  for  an  exemption  imder  section 
4975(c)(2)  of  the  Code  because:  (a)  the 
terms  and  conditions  of  the  sale  and 
purchase  transactions  were  at  least  as 
favorable  to  each  IRA  as  the  terms 
obtainable  in  an  arm's  length 
transaction  with  an  unrelated  party;  (b) 
the  sale  by  the  IRAs  of  the  Preferred 
Stock  and  the  purchase  by  the  IRA 
Participants  of  the  Common  Stock  were 
one-time  transactions  for  cash  which 
occurred  on  the  same  business  day;  (c) 
each  IRA  received  bom  TTC,  as  the  sale 
price  for  the  Preferred  Stock,  cash 
consideration  reflecting  the  fair  market 
value  of  such  stock  as  determined  by  a 
qualified,  independent  appraiser;  (d) 
each  IRA  Participant  purchased,  in  his 
or  her  individual  capacity,  shares  of  the 
Common  Stock  which  were  equal  in 
number  to  the  shares  of  Preferred  Stock 
sold  by  TTC;  (e)  no  IRA  was  required  to 
pay  any  commissions,  fees  or  other 
expenses  in  connection  with  each  sale 
traiiiBaction;  and  (f)  the  transactions 
described  herein  were  approved  by  an 
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Inde|>endent  Fiduciary  which 
detdlmined  that  the  transactions 
desCtibed  herein  were  in  the  best 
interest  and  protective  of  the  IRAs  at  the 
time  of  the  transactions;  supervised  and 
monitored  such  transactions  on  their 
beh^f;  assured  that  the  conditions  of 
the  proposed  exemption  were  met;  and 
took  [whatever  actions  were  necessary 
and  proper  to  protect  the  interests  of  the 
IRA3,  including  reviewing  amounts  paid 
by  t|rC  for  the  Preferred  Stock. 

Notice  to  Interested  Persons 

Bcfcause  Sharilyn  Brune,  Richard  C. 
GloWacki,  Carl  B.  Mockenstunn,  Arthur 
T.  Parrish,  W.  Alan  Robertson,  David  A. 
Suavely  and  Duane  Stranahan,  Jr.  are 
the  sole  participants  of  their  respective 
IRAs,  it  has  been  determined  that  there 
is  no  need  to  distribute  the  notice  of 
proposed  exemption  to  interested 
persons.  Therefore,  comments  and 
req^|est  for  a  pubUc  hearing  are  due  30 
dayis  from  the  date  of  publication  of  this 
proposed  exemption  in  the  Federal 
Ri^er. 

FOF  ^RTHER  INFORMATK>N  CONTACT:  Ms. 
Jan  p.  Broady  of  the  Department  at 
(20  U219-8881.  (This  is  not  a  toll-free 
nunvwr.) 

Indilridual  Retirement  Accounts  (the 
Dt^)  for  Robert  C.  Hummel,  Gaith  L. 
Gibeon,  Hugh  B.  Force,  Lynn  Morgan 
Ruyle,  Robb  A.  Ruyle,  Ellen  K. 
Dayldson  and  Michael  Davidson 
(Co^ectively;  the  Participants):  Located 
resoBctively  in  Greeley,  Colorado; 
Mdntrose,  Colorado;  Fort  Collins, 
Colorado;  Montrose,  Colorado; 
Montrose,  Colorado;  Green  River, 
WyiiMning;  and  Green  River,  Wyoming 

jlication  Nos.  D-10683,  D-10684,  D- 

,  D-10686.  D-10687,  D-10697  and  D- 
91 

Prqfosed  Exemption 

^    The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  29  C.F.R.  Part 
2570,  Subpart  B  (55  FR  32836,  32847. 
August  10, 1990).  If  the  exemption  is 
grafted,  the  sanctions  resulting  from  the 
ap^^cation  of  section  4975  of  the  Code, 
by  ^ason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  cash  sales  (the  Sales)  of  certain 
sheses  of  closely-held  common  stock  of 
Fir^  Mountain  Company  (the  Stock)  by 
the  IRAs  ■'  to  the  Participants, 
disnualified  persons  with  respect  to  the 


■'BecauM  each  IRA  has  only  one  Participant, 
thena  is  no  jurisdiction  under  29  CFR  2510.3-3(b). 
Hot^ver,  there  is  jurisdiction  under  Title  n  of  the 
Act  [[pursuant  to  section  497S  of  the  Code. 


IRAs,  provided  that  the  following 
conditions  are  met: 

1.  The  terms  and  conditions  of  the 
Sales  are  at  least  as  favorable  to  each 
IRA  as  those  obtainable  in  an  arm's- 
length  transaction  with  an  unrelated 
party: 

2.  The  Sale  of  the  Stock  by  each  IRA 
is  a  one-time  transaction  for  cash; 

3.  Each  IRA  receives  the  fair  market 
of  the  Stock,  as  established  by  a 
qualified,  independent  appraiser,  at  the 
time  of  the  Sale;  and 

4.  The  IRAs  do  not  pay  any 
commissions,  costs  or  other  expenses  in 
connection  with  the  Sales. 

Effective  date:  The  proposed 
exemption,  if  granted,  will  be  effective 
as  of  December  15, 1998. 

Summaiy  of  Facts  and  Representations 

1.  The  IRAs  are  individual  retirement 
accounts,  as  described  in  Section  408(a) 
of  the  Code.  The  IRAs  are  self-directed. 
Among  the  assets  of  each  IRA  were 
shares  of  the  common  Stock  of  First 
Mountain  Company  (the  Company),^^  a 
one-bank  holding  company  domiciled 
in  the  State  of  Colorado  and  registered 
with  the  Board  of  Governors  of  the 
Federal  Reserve  System.  The  only  asset 
of  the  Company  is  Montrosebank  (the 
Bank),  located  in  Montrose,  Colorado. 
As  of  November^  998,  the  Company  was 
a  Subchapter  "C"  corporation.  However, 
the  Company  plans  to  change  its  status 
and  be  taxed  as  a  Subchapter  "S" 
corporation  under  the  Code  effective 
January  1, 1999. 

The  appUcant  describes  the 
Participants,  the  IRAs,  and  their  former 
holdi^s  in  the  Stock  as  follows:     ^^ 

(a)  libe  IRA  of  Robert  C.  Hummel 
currently  holds  assets  of  approximately 
$624,520,  which  include  8,000  shares  of 
the  Stock.  The  IRA  of  Robert  C.  Hummel 
acquired  shares  of  the  Stock  on  May  24,. 
1995  at  a  price  of  $10  per  share,  for  a 
total  investment  of  $80,000. 

(b)  The  IRA  of  Garth  L.  Gibson,  the 
Secretary  and  the  President  of  the  Bank 
and  a  member  of  the  Board  of  Directors 
of  the  Company  and  the  Bank,  currently 
holds  assets  of  approximately 
$58,866.60,  which  include  3,940  shares 
of  the  Stock.  The  IRA  of  Garth  L.  Gibson 
acquired  shares  of  the  Stock  on  May  24, 
1995  at  a  price  of  $10  per  share,  for  a 
total  investment  of  $39,400. 

(c)  The  IRA  of  Hugh  B.  Force 
ciurently  holds  assets  of  approximately 
$31,012.44,  which  include  1.626  shares 
of  the  Stock.  The  IRA  of  Hu^  B.  Force 
acquired  the  shares  of  the  Stock  on  May 
24, 1995  at  a  price  of  $10  per  share,  for 
a  total  investment  of  $16,260. 


»The  applicant  represents  that  the  Company  has 
only  common  Stock,  and  no  preferred  StodL 


(d)  The  IRA  of  Lynn  Morgan  Ruyle 
currently  holds  assets  of  approximately 
$77,016.11,  which  include  5,155  shares 
of  the  Stock.  The  IRA  of  Lynn  Morgan 
Ruyle  acquired  4,740  shares  of  the  Stock 
on  May  24, 1995  at  a  price  of  $10  per 
share.  Subsequently,  this  IRA  acquired 
415  additional  shares  of  the  Stock  on 
May  2, 1997,  also  at  a  price  of  $10  per 
shaire,  for  a  total  investment  of  $51,550. 

(e)  The  IRA  of  Robb  A.  Ruyle,  a 
member  of  the  Board  of  Directors  of  the 
Company  and  the  Bank,  ciurently  holds 
assets  of  approximately  $57,190.73, 
which  include  3,828  shares  of  the  Stock. 
The  IRA  of  Robb  A.  Ruyle  acquired 
3,120  shares  of  the  Stock  on  May  24, 
1995  at  a  price  of  $10  per  share. 
Subsequently,  this  IRA  acquired  708 
additional  shares  of  the  Stock  on  May  2, 
1997,  also  at  a  price  of  $10  per  share, 
for  a  total  investment  of  $38,280. 

(f)  The  IRA  of  Ellen  K.  Davidson, 
ciurently  holds  assets  of  approximately 
$19,356.84,  which  include  1,286  shares 
of  the  Stock.  The  WA  of  Ellen  K. 
Davidson  acquired  the  shares  of  the 
Stock  on  May  24. 1995  at  a  price  of  $10 
per  share,  for  a  total  investment  of 
$12,860. 

(^  The  IRA  of  Michael  Davidson 
currently  holds  assets  of  approximately 
$22,400.36,  which  include  1.494  shares 
of  the  Stock.  The  IRA  of  Michael 
Davidson  acquired  the  shares  of  the 
Stock  on  May  24,  1995  at  a  price  of  $10 
per  share,  for  a  total  investment  of 
$14,940. 

The  appUcant  also  represents  that 
Union  Colony  Bank  is  the  custodian  for 
all  of  the  IRAs,  except  for  the  Robb  A. 
Ruyle  and  Lynne  Morgan  Ruyle  IRAs. 
The  custodian  for  the  Ruyle  IRAs  is 
Edward  Jones  &  Company,  a  national 
brokerage  firm. 

2.  The  applicant  requests  an 
exemption  for  the  Sale  of  the  Stock  by 
each  individual  IRA  to  its  respective 
Participant.  As  noted  above,  business 
and  income  tax  considerations  have 
recently  caused  the  Company  to  elect  to 
be  taxed  as  a  Subchapter  "S" 
corporation  pursuant  to  the  Code, 
effective  January  1. 1999.  However, 
section  1361  of  the  Code  only  permits 
eligible  shareholders  to  hold  stock  in  a 
Subchapter  "S"  corporation.  Because 
the  IRAs  are  not  eUgible  shareholders 
for  purposes  of  the  Code,  the 
Participants  wish  to  purchase  the  Stock 
from  their  IRAs.  It  is  represented  that 
each  IRA  acquired  shares  of  the  Stock 
for  investment  purposes  and  that  each 
IRA  made  a  profit  on  its  original 
investment.  The  appUcant  states  that  the 
IRAs  acquired  the  Stock  directly  from 
the  issuer  (i.e.,  the  Company).  The 
appUcant  also  states  that  the  Stock  held 
collectively  by  the  IRAs  did  not 
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represent  a  significant  portion  of  the 
outstanding  shares  of  the  Stock  (see 
Table  in  Paragraph  3  below). 

Four  of  the  seven  IRAs  (i.e.,  the  IRAs 
of  Garth  L.  Gibson,  Lynn  Morgan  Ruyle, 
Robb  A.  Ruyle,  and  Ellen  K.  Davidson) 
have  99.99%  of  their  total  assets 
invested  in  the  Stock.  2'  hi  addition,  the 
IRAs  of  Michael  Davidson  and  of  Hugh 
B.  Force  have  99.64%  and  78.33%  of 
their  total  assets,  respectively,  invested 
m  the  Stock.  The  IRA  of  Robert  C. 
Hummel  has  only  19.14%  of  its  total 
assets  invested  in  the  Stock. 

3.  The  appUcant  further  represents 
that  no  IRA  held  a  majority  interest  in 
the  Company  at  any  time.  The  following 
table  sets  forth  each  IRA's  percentage 
ownership  in  the  Company  at  the  time 
of  the  Sale. 


IRA 

Percent  of 
Stock  held 

Robert  C.  Hummel 

Gartti  L.  Gfcson 

4.46 
2^0 

Hugh  B.  Force  

0  91 

Lynn  Morgan  Ruyle  

Robb  A.  Ruyle  

2.87 
2  14 

Ellen  K.  Davidson 

Michael  Davidson  

0.70 
083 

Certain  of  the  Participants  hold  shares 
of  the  Stock  in  their  individual 


1.==^ 


"  The  Department  notes  that  the  Internal  Revenue 
Service  has  taken  the  position  that  a  lack  of 
diversification  of  investments  may  raise  questions 
in  regard  to  the  exclusive  benefit  rule  under  section 
401(a)  of  the  Code.  See.  e.g..  Rev.  Rul.  73-532, 
1973-2  CB.  128.  The  Department  further  notes  that 
section  408(a)  of  the  Code,  which  describes  the  tax 
qualification  provisions  for  the  IRAs.  mandates  that 
the  trust  be  created  for  the  exclusive  benefit  of  an 
individual  or  his  beneficiaries.  However,  the 
Department  is  expressing  no  opinion  in  this 
proposed  exemption  regarding  whether  violations 
of  the  Code  have  taken  place  with  respect  to  the 
purchase  and  subsequent  holding  of  the  Stock  by 
the  IRAs. 

Further,  to  the  extent  that  the  Company  (or  the 
other  sellers)  were  not  disqualified  persons  with 
respect  to  the  IRAs  under  section  4975(e)(2)  of  the 
Code,  the  purchase  of  the  Stock  would  not  have 
constituted  a  prohibited  transaction  under  section 
4975(c)(1)(A)  of  the  Code.  However,  the  purchase 
and  holding  of  the  Slock  by  the  IRAs  whose 
Participants  are  officers  and  directors  of  the 
Company  and/or  the  Bank  raises  questions  under 
section  4975(c)(1)(D)  and  (E)  of  the  Code  depending 
on  the  degree  (if  any)  of  the  IRA  Participant's 
interest  in  the  transaction.  Section  4975(c)(1)(D) 
and  (E)  of  the  Code  prohibits  the  use  by  or  for  the 
benefit  of  a  disqualified  person  of  the  income  or 
assets  of  a  plan  and  prohibits  a  fiduciary  from 
dealing  with  the  income  or  assets  of  a  plan  in  his 
own  interest  or  for  his  own  account.  Those  IRA 
Participants  who  are  officers  and/or  directors  of  the 
Company  or  the  Bank,  may  have  had  interesu  in  the 
transactions  which  affected  their  best  judgement  as 
fiduciaries  of  their  IRAs.  In  such  circumstances,  the 
transactions  may  have  violated  section 
4975(c)(1)(D)  and  (E)  of  the  Code.  See  Advisory 
Opinion  9O-20A  (June  15,  1990).  Accordingly,  to 
the  extent  there  were  violations  of  section 
4975(c)(1)(D)  and  (E)  of  the  Code  with  respect  to  the 
purchases  and  holdings  of  the  Stock  by  the  IRAs, 
the  Department  is  extending  no  relief  for  these 
transactions. 


capacities.  Specifically,  Michael 
Davidson  and  Ellen  K.  Davidson  hold 
3,220  shares  of  the  Stock  as  joint 
tenants.  Hugh  B.  Force  holds  3,374 
shares  of  the  Stock  in  his  individual 
capacity.  Garth  L.  Gibson  and  Cynthia 
A.  Gibson  hold  6.641  shares  of  the  Stock 
as  joint  tenants.  In  addition,  Robb  A. 
Ruyle  and  Lynne  Morgan  Ruyle  hold 
3,017  shares  of  Company  Stock  as  joint 
tenants.  However,  the  applicant  states 
that  purchasing  the  Stock  firom  their 
respective  IRAs  vdll  not  make  any  of  the 
Participants  a  majority  shareholder  in 
the  Company. 

4.  The  Stock  was  appraised  on 
October  9,  1998  by  Van  Dom  &  Bossi 
Certified  Public  Accountants  (the 
Appraisal),  an  independent,  quafified 
appraiser  located  in  Broomfield  and 
Boulder,  Colorado.  In  determining  the 
fair  market  value  of  the  Stock,  the 
Appraisal  reUed  on  information 
regarding  the  valuation  of  two  other 
btmks  in  Colorado  with  closely-held 
stocks.  The  Appraisal  valued  all 
outstanding  shares  of  the  Stock  held  by 
the  IRAs,  considering  factors  such  as  the 
lack  of  marketability  for  the  Stock  and 
the  valuation  of  shares  which 
represented  less  than  a  controlling 
interest  in  the  Company.  The  Company 
has  a  total  of  179,240  shares  of  the  Stock 
outstanding  at  the  time  of  the  Sale.  The 
shares  of  the  Stock  owned  by  the 
Participants  through  their  IRAs 
represent  approximately  14.13%  of  the 
total  outstanding  shares  of  the 
Company.  The  Appraisal  stated  that  the 
aggregate  shares  of  the  Stock  owned  by 
the  IRAs  is  so  small  when  compared  to 
the  total  outstanding  shares  of  the 
Company,  that  no  controlling  interest 
would  be  gained  by  any  potential 
purchaser  of  the  shares  of  the  Stock. 
Thus,  the  Appraisal  stated  that  a 
discoimt  of  35%  for  the  lack  of  control 
is  appropriate,  and  appUed  that 
discount  when  valuing  the  shares  of 
Stock  involved  in  the  subject 
transactions. 

The  Appraisal  concluded  that  the  fair 
market  value  of  the  Stock  would  be 
$14.94  per  share  at  the  time  of  the  Sale. 
Therefore,  the  aggregate  value  of  the 
shares  of  the  Stock  to  be  sold  by  the 
IRAs  to  the  Participants  was  determined 
to  be  $378,415.  Specifically,  each  IRA 
will  receive  the  following  amount  at  the 
Sale: 


IRA 

Number  of 
Shares 

Rec'dat 
Sale 

Rohb  A.  Ruyle  ... 
ENen  K.  David- 
son   

3.828 
1.286 
1,494 

57,190^ 
19,212.84 
22,320.36 

Michael  David- 
son   

IRA 

Number  of 
Shares 

Rec"d  at 
Sale 

Robert  C.  Hum- 
mel   

8,000 
3,940 
1.626 

5.155 

$119,520 
58.863.60 
24.292.44 

77,015.70 

Garth  L.  GiKon 
Hugh  8.  Force  ... 
Lynn  Morgan 
Ruyle  

5.  The  applicant  represents  that  the 
transactions  are  administratively 
feasible  because  each  Sale  will  be  a  one- 
time transaction  for  cash.  The 
transactions  are  also  in  the  best  interest 
of  the  IRAs  because  each  IRA  will 
dispose  itself  of  all  of  its  shares  of  the 
Stock  at  a  price  which  equals  the 
Stock's  fair  market  value  at  the  time  of 
the  Sale.  As  a  result,  greater 
diversification  of  the  IRAs'  assets  will 
be  achieved  by  reinvesting  the  proceeds 
of  the  Sales  in  other  assets. 
Furthermore,  it  is  represented  that  the 
transactions  are  protective  of  the  rights 
of  the  Participants  and  beneficiaries  of 
the  IRAs  because  each  IRA  will  receive 
the  fair  market  value  of  the  Stock  owned 
by  the  IRA,  as  determined  by  a 
quaUfied.  independent  appraiser. 
Finally,  the  IRAs  will  not  incur  any 
commissions,  costs,  or  other  expenses  as 
a  result  of  each  Sale. 

6.  In  summary,  the  applicant 
represents  that  the  transactions  will 
satisfy  the  statutory  criteria  of  section 
4975(c)(2)  of  the  Code  because: 

A.  The  terms  and  conditions  of  the 
Sales  are  at  least  as  favorable  to  each 
IRA  as  those  terms  which  are  obtainable 
in  an  arm's-length  transaction  with  an 
unrelated  party; 

B.  The  Sale  of  the  Stock  by  each  IRA 
will  be  a  one-time  transaction  for  cash; 

C.  Each  IRA  will  receive  the  fair 
market  value  of  the  Stock,  as  established 
by  a  qualified,  independent  appraiser; 
and 

D.  The  IRAs  will  not  pay  any 
commissions,  costs  or  other  expenses  in 
connection  with  the  Sales. 

Notice  to  Interested  Persons 

Because  the  Participants  are  the  sole 
participants  of  their  respective  IRAs.  it 
has  been  determined  that  there  is  no 
need  to  distribute  the  notice  of  proposed 
exemption  to  interested  persons. 
Comments  and  requests  for  a  hearing  are 
due  30  days  fi-om  ihe  date  of  publication 
of  this  notice  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ekaterina  A.  Uzlyan  of  the  Department 
at  (202)  219-8883.  (This  is  not  a  toll-fiee 
number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
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4O80a)  of  the  Act  and/or  section 
49/t9(c)(2)  of  the  Code  does  not  relieve 
a  fit^udary  or  other  party  in  interest  of 
dis<]^ualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  Vpply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  me  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
du^ijBs  respecting  the  plan  solely  in  the 
int^^est  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
pnjAent  fashion  in  accordance  with 
secjtion  404(a)(1)(b)  of  the  Act;  nor  does 
it  aiffect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  miist 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(^  Before  an  exemption  may  be 
grafted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
paitlcipants  and  beneficiaries  and 
pnttective  of  the  rights  of  participants 
an^beneficiaries  of  the  plan; 

i)  The  proposed  exemptions,  if 
^ted,  will  be  supplemental  to,  and 
not  In  derogation  of,  any  other 
pn^yisions  of  the  Act  and/or  the  Code, 
inc|liuding  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  foot  a 
prohibited  transaction;  and 

H)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
coikiition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
thet  each  application  acciuately 
describes  all  material  terms  of  the 

action  which  is  the  subject  of  the 
iption. 


Signed  at  Washington,  DC,  this  11th  day  of 
cWber,  1998. 
IviW  Strasfeld, 

DUf^tctor  of  Exemption  Determinations, 
Pev$ioa  and  Welfare  Benefits  Administration, 
Department  of  Labor 

[F$Doc.  98-33261  Filed  12-15-98;  8:45  ami 
Buiin  CODE  4610-2>-P 


DEPARTMENT  OF  LABOR 

Pansion  and  WaNara  Banaflts 
Admlnlatratlon 

[ProiiR)itBd  Tranaactlon  Exemption  iB6-S7; 
ExempOon  AppHcaUon  No.  L-10686.  at  al.] 

Grant  of  Individual  ExampUona; 
Sarvica  Employaaa  Intamational  Union 
Local  252  Walfara  Fund 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Grant  of  Individual  Exemptions. 

SUMMARY:  This  dociunent  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  fiom  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  die  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington,  D.C.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  pubUc  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  luiless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713.  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  Part  2570,  Subpart  B  (55  FR  32836, 
32847,  August  10, 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 


(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

SenrioB  Employees  Intematioiial  Union 
Local  252  Welfare  Fund  (the  Fund) 

Located  in  Wynnewood,  Pennsylvania 
(Prohibited  Exemption  Application  Number 

98-57: 
Exemption  Application  Number  L-1059S) 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  shall  not 
apply  to  the  sale  (the  Sale)  of  certain 
improved  real  property  located  in 
Wynnewood,  Pennsylvania  (the 
Property)  to  the  Service  Employees 
International  Union  Local  252  (Local 
252),  a  party  in  interest  with  respect  to 
the  Fimd,  provided  the  parties  adhere  to 
the  following  conditions: 

(a)  The  Sale  is  a  one-time  transaction 
for  cash; 

(b)  The  terms  and  conditions  of  the 
Sale  are  at  least  as  favorable  to  the  Fund 
as  those  obtainable  in  an  arm's  length 
transaction  with  an  unrelated  party; 

(c)  The  Sales  price  is  an  amotmt 
which  represents  the  greater  of:  (1)  the 
total  cost  to  the  Fund  of  acquiring  the 
Property;  or  (2)  the  fair  market  value  of 
the  Property  on  the  date  of  Sale  as 
determined  by  a  qualified,  independent 
appraiser;  and 

(d)  The  Fund  does  not  incur  any 
expenses  with  respect  to  the  Sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  in  the 
Fednral  Register  on  Friday,  June  19, 
1998,  at  63  FR  33726. 

Written  Comments  and  Hearing 
Requests:  The  Department  received  one 
written  comment  with  respect  to  the 
proposed  exemption.  The  comment 
letter  was  submitted  on  behalf  of  the 
Brandywine  Niursing  and  Rehabilitation 
Center,  Inc.  (Brandywine),  a  party  to  a 
series  of  collective  bargaining 
agreements  with  the  Service  Employees 
International  Union  Local  252  (Local 
252).  In  the  letter,  Brandywine  raised 
several  concerns  regarding  the  proposed 
exemption. 

First,  Brandywine  represented  that 
the  notice  of  proposed  exemption  was 
not  provided  in  a  timely  manner. 
Although  this  representation  was 
disputed  by  the  applicant,  the 
Department  decided  to  provide 
Brandywine  with  30  days  additional 
time  to  supplement  its  conunents  so  as 
to.avoid  any  potential  prejudice. 
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Second,  Brandywine  expressed  its 
concern  that  the  applicant  failed  to 
provide  current  financial  information 
for  the  Fimd.  Brandywine  pointed  out 
that  this  lack  of  current  accoimting 
raises  concerns  in  light  of  certain 
developments  in  the  amount  of  assets  in 
the  Funds.  Specifically,  Brandywine 
represented  diat  it  reviewed  the  Fund's 
Form  5500  for  fiscal  years  1995  and 
1996  and  believes  that  the  Property  may 
not  have  been  properly  accounted  for  by 
the  Fund. 

The  applicant  responded  by  stating 
that  it  provided  the  most  current 
information  available  when  it  submitted 
the  two  most  recently  filed  Form  5500s. 
In  addition,  the  applicant  has  since 
supplemented  the  file  by  providing  a 
copy  of  the  financial  information  used 
to  complete  the  Form  5500  for  1998 
fiscal  year.  The  applicant  represented 
that  the  value  of  the  Property  and  any 
transaction  related  to  the  Property  was 
properly  accoimted  for  in  the  Fimd's 
financial  statements  and  the  report  of 
the  Independent  Certified  Pubhc 
Accountant. 

Third,  the  Commentator  beUeved  that 
the  application  failed  to  accurately 
reflect  the  true  cost  of  the  building.  The 
commentator  noted  that  the  Fimd 
represented  purchasing  the  building  for 
$725,000,  but  that  the  financial 
statements  used  to  prepare  the  "Report 
of  the  Independent  Certified  Public 
Accountant"  for  the  fiscal  year  1997 
Form  5500  indicate  that  the  building 
cost  approximately  $740,000.  In 
addition,  the  commentator  points  to  the 
same  docimients  which  indicate  that  the 
Fund  spent  iqiproximately  $70,000  on 
improvements  to  the  Property. 

In  response,  the  applicant  stated  that 
the  difference  between  the  $725,000  and 
the  $740,000  amounts  represent 
settlement  costs  of  approximately 
$15,000.  Accordingly^  the  applicant 
agrees  that  these  costs  should  be 
included  in  the  "total  cost  of  acquiring 
the  Property"  pursuant  to  paragraph 
(c)(1)  of  the  conditions  h«ein.  With 
respect  to  the  approximately  $70,000 
spent  by  the  Fund  on  improvements  to 
the  Property,  the  applicant  represents 
that  the  appraiser  took  these 
improvements  into  consideration  when 
valuing  the  Property  at  $725,000. 

Fourth,  the  commentator  questioned 
the  vahdity  of  the  appraisal. 
Specifically,  Brandywine  questioned 
why  the  appraiser  &iled  to  discuss  the 
reason  for  the  Property's  24%  decline  in 
value  between  July  1994  and  the 
present.  Brandywine  also  believed  that 
the  appraisal  failed  to  account  for  (1)  the 
active  real  estate  market  in  the  vicinity 
of  the  Property  and  (2)  the  improving 


quahty  of  the  conmiercial  district  where 
the  Property  is  located. 

The  applicant  responded  that  the 
Property  w£is  appraised  by  a  qualified, 
independent  real  estate  appraiser  with 
approximately  25  years  of  experience, 
llie  applicant  pointed  out  that  the 
appraiser,  Mr.  Paul  J.  Leis,  is  an  MAI 
and  CRE  Member  and  is  currently 
certified  by  the  states  of  Pennsylvania, 
New  Jersey,  Delaware,  and  Maryland. 
With  regard  to  the  appraisal,  the 
applicant  represented  that  it  is 
comprehensive  and  that  it  consisted  of 
the  following:  (1)  An  inspection  of  the 
subject  property,  (2)  comparable  sales 
inspections,  (3)  consideration  of 
relevant  economic  and  demographic 
data,  (4)  consideration  of  relevant 
zoning  and  other  restrictions,  (5)  highest 
and  best  use  analysis,  (6)  application  of 
the  appropriate  valuation  methods,  (7) 
reconciliation  of  value  estimates  and  (8) 
a  value  conclusion  for  the  subject 
property.  Based  on  the  foregoing,  the 
applicant  believes  that  the  appraisal 
accurately  reflects  the  fair  market  value 
of  the  Property. 

Fifth,  the  commentator  argued  that 
the  supplemental  information  provided 
by  the  applicant  contains  serious 
omissions  regarding  the  current  state  of 
Local  252  and  its  rektionship  with 
employers  who  have  historioedly 
contributed  to  the  Fund.  Specifically, 
the  commentator  pointed  to  an  on&ir 
labor  practice  charge  Brandywine  filed 
against  Local  252  on  May  5, 1998  with 
the  Regicm  Foiir  Office  of  the  National 
Labor  Relations  Board  (NLRB)  located  in 
Philadelphia,  Pennsylvania. 
Furthermore,  Brandywine  alleged  that 
the  Regional  Director  of  the  Region  Four 
office  was  in  the  process  of  filing  a 
complaint  against  Local  252. 

In  response,  the  applicant  stat^  that 
it  has  not  received  any  complaint  from 
the  NLRB  and  that,  even  assuming  one 
is  issued,  such  complaint,  as  alleged  by 
Brandywine,  has  no  bearing  on  this 
request  or  to  the  subject  matter  of  the 
application. 

In  siunmary,  the  Department  has 
considered  the  entire  record,  including 
the  comment  submitted  and  the 
applicant's  response  to  the  comment, 
and  has  decided  to  grant  the  exemption 
as  proposed  in  the  Federal  Register. 

FOR  FURTHER  INFORMAHON  CONTACT:  Mr. 
James  Scott  Frazier,  telephone  (202) 
219-8881.  (This  is  not  a  toll-free 
niunber). 

Mohammad  J.  Iqbal  EmployM  Profit  Sharing 
Plan  and  Trust  (the  Plan) 

Located  in  Elizabethtown,  KY 
(Prohibited  Transaction  Exemption  98-58; 
Exemption  Application  Number  D-106141 


Exemption 

The  restrictions  of  406(a),  406(b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  bom  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  cash  sale  (the 
Sale)  of  12  Krugerrand  gold  coins  (the 
Coins)  by  the  individually  directed 
account  (the  Account)  in  the  Plan  of  Dr. 
Mohammad  J.  Iqbal  (Dr.  Iqbal),  to  Dr. 
Iqbal,  a  party  in  interest  and 
disqualified  person  with  respect  to  the 
Plan,  provided  that  the  following 
conditions  are  met: 

(a)  The  Sale  is  a  one-time  transaction 
for  cash; 

(b)  The  terms  and  conditions  of  the 
Sale  are  as  least  as  favorable  to  the 
Account  as  those  obtainable  in  an  arm's 
length  transaction  with  an  tmrelated 
party; 

(c)  The  Account  receives  the  fair 
market  value  of  the  Coins  as  oi  the  date 
of  Sale;  and 

(d)  The  Accoimt  is  not  required  to  pay 
any  commissions,  costs,  or  other 
expenses  in  connection  with  the  Sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
November  9, 1998  at  63  FR  60389. 
FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
James  Scott  Frazier,  telephone  (202) 
219-8S81.  (This  is  not  a  toll-free 
number). 

Individual  RetiraBMnt  Accoimls 
(CoUadivrtjr,  tiw  IRAs)  for  William  N. 
Albright.  Victor  Hamre,  and  Richard 
Pearaon  (Collectively,  the  Paitidpanta) 

Located  in  Westerville,  Ohio;  Chicago, 
Illinois;  and  New  York,  New  York, 
respectively 

(Prohibited  Transaction  Exemption  98-59; 

Exemption  Application  No.  D-106S6, 10657. 
10658] 

Exaaption 

The  sanctions  resulting  fivm  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  cash  sales  (the  Sales)  of 
certain  shares  of  stock  (the  Stock)  in  the 
First  Community  Bancshares  Corp.  by 
each  IRA  to  its  respective  Participant,  a 
disqualified  person  with  respect  to  the 
IRA.i  provided  that  the  following 
conditions  are  met: 

(a)  The  terms  and  conditions  of  the 
Sales  will  be  at  least  as  favorable  to  each 


'  There  is  no  jurisdiction  under  29  CFR 
S 2510.3(b)  since  the  KAs  have  only  one 
participant.  However,  there  is  jurisdiction  under 
Title  n  of  the  Act  pursuant  to  section  4975  of  the 
Code. 
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IRA  as  those  obtainable  in  arm's  length 
tranblactions  with  an  unrelated  party; 

(bj)|The  Sales  will  be  one-time 
transactions  for  cash; 

(c)  The  IRAs  will  receive  the  fair 
market  value  of  the  Stock  as  established 
by  a  qualiHed,  independent  appraiser; 
and' ' 

(djt  The  IRAs  will  pay  no 
com  missions,  costs  or  other  expenses 
witl  I  respect  to  the'Sales. 

F<  >r  a  more  complete  statement  of  the 
fact  ijand  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  please  refer  to  the  notice  of 
pro|>osed  exemption  published  on 
November  9, 1998  at  63  FR  60389. 

FORTURTHER  INFORMATION  CONTACT:  Mr. 
Christopher  J.  Motta  of  the  Department, 
telephone  (202)  219-8891  (This  is  not  a 
toll'freenumber). 

General  Information 

The  attention  of  interested  persons  is 
dirdoted  to  the  following: 

(]  J  The  fact  that  a  transaction  is  the 
sub  ^ct  of  an  exemption  under  section 
4081a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fidpciary  or  other  party  in  interest  or 
dis(^iialified  person  horn  certain  other 
pronsions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
resi^pnsibility  provisions  of  section  404 
of  thb  Act,  which  among  other  things 
reqiiire  a  Hduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(&)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the^plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  ^hy  other  provisions  of  the  Act  and/ 
or  tlife  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
adrjilnistrative  or  statutory  exemption  is 
not:4ispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(^j  The  availability  of  these 
exemptions  is  subject  to  the  express 
coni^ition  that  the  material  facts  and 
rep^-esentations  contained  in  each 
application  accurately  describes  all 
ma  erial  terms  of  the  transaction  which 
is  th  s  subject  of  the  exemption. 


Signed  at  Washington,  D.C.,  this  11th  day 
of  December,  1998. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
[FR  Doc.  9ft-33262  Filed  12-15-98;  8:45  am] 

BtLUNG  CODE  4S1»-2»-P 


NATIONAL  SCIENCE  FOUNDATION 

Agency  Infonnation  Collection 
Activities:  Comment  Request 

agency:  National  Science  Foundation. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

summary:  The  National  Science 
Foundation  (NSF)  has  submitted  the 
following  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995,  Pub.  L.  104-13. 
Comments  regarding  (a)  whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  including 
the  validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality;  utility  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
infonnation  on  those  who  are  to 
.  respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology  should  be 
addressed  to:  Office  of  Information  and 
Regulatory  Affairs  of  OMB,  Attention: 
Desk  Ofiicer  for  National  Science 
Foundation,  725-17th  Street,  NW,  Room 
10235,  Washington,  DC.  20503,  and  to 
Suzanne  H.  Plimpton,  Reports  Clearance 
Officer,  National  Science  Foundation, 
4201  Wilson  Boulevard,  Suite  295, 
Arlington,  Virginia  22230  or  send  email 
to  splimpto@nsf.gov.  Comments 
regarding  these  information  collections 
are  best  assured  of  having  their  full 
effect  if  received  within  30  days  of  this 
notification.  Copies  of  the  submission(s) 
may  be  obtained  by  calling  703-306- 
1125X2017. 

NSF  may  not  conduct  or  sponsor  a 
collection  of  information  unless  the 
collection  of  information  displays  a 
currently  valid  OMB  control  number 
and  the  agency  informs  potential 
persons  who  are  to  respond  to  the 
collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 


displays  a  currently  valid  OMB  control 
number. 

Title:  1999  Survey  of  Doctoral 
Recipients. 

OMB  Control  Number:  3145-0020. 

Summary  of  Collection:  The  Bureau  of 
the  Census  will  conduct  this  study  for 
NSF  in  1999.  The  National  Research 
Council  (NRC)  conducted  the  survey 
from  1973  through  1995.  and  the 
National  Opinion  Research  Center 
(NORC)  conducted  the  1997  survey. 
Questionnaires  will  be  mailed  in  April 
1999  and  nonrespondents  to  the  mail 
questionnaire  will  receive  computer 
assisted  telephone  interviewing.  The 
survey  will  be  collected  in  conformance 
with  die  Privacy  Act  of  1974  and  the 
individual's  response  to  the  survey  is 
voluntary.  The  first  Federal  Register 
notice  for  this  survey  was  63  FR  50604, 
published  September  22, 1998. 

Need  and  use  of  the  Information:  The 
purpose  of  this  longitudinal  study  is  to 
provide  national  estimates  of  the 
doctorate  level  science  and  engineering 
workforce  and  changes  in  employment, 
education  and  demographic 
characteristics.  The  study  is  one  of  the 
three  components  of  the  Scientists  and 
Engineers  Statistical  Data  System 
(SESTAT).  NSF  uses  this  information  to 
prepare  Congressionally  mandated 
reports  such  as  Science  and  Engineering 
Indicators  and  Women  and  Minorities  in 
Science  and  Engineering.  A  public 
release  file  of  collected  data,  edited  to 
protect  respondent  confidentiality,  will 
be  made  available  to  researchers  on  CD- 
ROM  and  on  the  World  Wide  Web. 

Description  of  Respondents: 
Individuals. 

Number  of  Respondents:  34.000. 

Frequency  of  Responses:  Biennially 
reporting. 

Total  Burden  Hours:  14,167. 

Title:  1999  Survey  of  Recent  College 
Graduates. 

OMB  Control  Number:  3145-0077. 

Summary  of  Collection:  Westat  Inc. 
has  served  as  NSF  contractor 
conducting  this  survey  in  the  previous 
two  cycles  and  will  conduct  the  study 
for  NSF  in  the  1999  survey  cycle. 
Computer  assisted  telephone 
interviewing  (CATI)  will  begin  in  May 
1999  and  questionnaires  will  be  sent  to 
those  that  canpot  be  reached  or  are 
unwilling  to  cooperate  on  the  telephone. 
The  survey  will  be  collected  in 
conformance  with  the  privacy  act  of 
1974  and  the  individual  responses  to 
the  survey  are  voluntary.  The  first 
Federal  Register  notice  for  this  survey 
was  63  FR  53104.  published  October  2, 
1998. 

Need  and  Use  of  the  Information:  The 
purpose  of  this  study  is  to  provide  cross 
sectional  and  longitudinal  estimates  of 
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recent  science  and  engineering 
^duates  to  use  in  preparing  national 
estimates  of  the  Nation's  science  sind 
engineering  workforce  national 
estimates.  The  study  is  one  of  three 
components  Scientists  and  Engineers 
Statistical  Data  System  (SESTAT).  NSF 
uses  this  information  to  prepare 
Congressionally  mandated  reports  such 
as  Science  and  Engineering  Indicators 
and  Women  and  Minorities  in  Science 
and  Engineering. 

Description  of  Respondents: 
Individuals. 

Number  of  Respondents:  24,975. 

Frequency  of  Responses:  Biennially 
reporting. 

Total  Burden  Hours:  12,487. 

Title:  1999  National  Survey  of  College 
Graduates. 

OMB  Control  Number:  3145-0141. 

Summary  of  Collection:  The  Bureau  of 
the  Census,  as  in  the  past,  will  conduct 
this  study  for  NSF.  Questionnaires  will 
be  mailed  in  April  1999  and 
noiuespondents  to  the  mail 
questionnaire  will  receive  computer 
assisted  telephone  interviewing.  The 
survey  will  be  collected  in  conformance 
with  the  Privacy  Act  of  1974  and  the 
individual's  response  to  the  survey  is 
voluntary.  The  first  federal  register 
notice  for  this  survey  was  63  FR  49615, 
published  September  16, 1998. 

Need  and  Use  of  the  Information:  The 
purpose  of  this  longitudinal  study  is  to 
provide  national  estimates  on  the 
experienced  science  and  engineering 
workforce  and  changes  in  employment, 
education  and  demographic 
characteristics  over  time.  The  study  is 
the  third  component  of  the  Scientists 
and  Engineers  Statistical  Data  System 
(SESTAT).  NSF  uses  this  information  to 
prepare  Congressionally  mandated 
reports  such  as  Science  and  Engineering 
Indicators  and  Women  and  Minorities  in 
Science  and  Engineering.  A  public 
release  file  on  collected  data,  edited  to 
protect  respondent  confidentiality,  will 
be  made  available  to  researchers  on  CD- 
ROM  and  on  the  World  Wide  Web. 

Description  of  Respondents: 
Individuals. 

Number  of  Respondents:  37,600. 

Frequency  of  Responses:  Biennially 
reporting. 

Total  Burden  Hours:  15,666. 

Dated:  December  10, 1998. 

Suzanne  H.  Plimpton, 

Reports  Clearance  Officer,  National  Science 
Foundation. 

(FR  Doc.  98-33241  Filed  12-15-98;  8:45  am) 

BHJJNO  CODE  7SS6-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-413  and  50-414] 

Duke  Energy  Corporation;  Notice  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-35 
and  NPF-52  issued  to  Duke  Energy 
Corporation  for  operation  of  the 
Catawba  Nuclear  Station,  Units  1  and  2, 
respectively,  located  in  York  County, 
South  Carolina. 

The  proposed  amendments  would 
modify  Section  3.8.3,  "Diesel  Fuel  Oil, 
Lube  Oil,  and  Starting  Air,"  of  the  joint 
Improved  Technical  Specifications 
(ITS).  Specifically,  the  amendments 
would  correct  the  lube  oil  inventory 
requirement  bom  a  range  of  575-600 
gallons  to  a  range  of  375-400  gallons. 
The  current  range  was  erroneously 
specified  based  on  incorrect  information 
in  the  Catawba  Updated  Final  Safety 
Analysis  Report. 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
faciUty  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibiUty  of 
a  new  or  different  kind  of  accident  bom 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

First  Standard 

Implementation  of  this  amendment  would 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  Approval  of  this 
amendment  will  have  no  significant  effect  on 
accident  probabilities  or  consequences.  The 
Diesel  Generator  Lube  Oil  System  is  not  an 
accident  initiating  system;  therefore,  there 
will  be  no  impact  on  any  accident 
probabilities  by  the  approval  of  this 
amendment.  The  design  of  the  system  is  not 


being  modified  by  this  proposed  amendment. 
The  amendment  merely  aligns  ITS 
requirements  with  the  existing  design  and 
hinction  of  the  system.  Therefore,  there  will 
be  no  impact  on  any  accident  consequences. 

Second  Standard 

Implementation  of  this  amendment  would 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  No  new  accident 
causal  mechanisms  are  created  as  a  result  of 
NRC  approval  of  this  amendment  request.  No 
changes  are  being  made  to  the  plant  which 
will  introduce  any  new  accident  causal 
mechanisms.  This  amendment  request  does 
not  impact  any  plant  systems  that  are 
accident  initiators,  since  the  Diesel  Generator 
Lube  Oil  System  is  an  accident  mitigating 
system. 

Third  Standard 

Implementation  of  this  amendment  would 
not  involve  a  significant  reduction  in  a 
margin  of  safety.  Margin  of  safety  is  related 
to  the  confidence  in  the  ability  of  the  fission 
product  barriers  to  perform  their  design 
functions  during  and  following  an  accident 
situation.  These  barriers  include  the  fuel 
cladding,  the  reactor  coolant  system,  and  the 
containment  system.  The  performance  of 
these  fission  product  barriers  will  not  be 
impacted  by  implementation  of  this  proposed 
amendment.  The  Diesel  Generator  Lube  Oil 
System  is  already  capable  of  performing  as 
designed.  No  safety  margin  will  be  impacted. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendments  until  the 
expiration  of  the  30-day  notice  period. 
However,  shoiild  cinnmistances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendments  involve  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
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take  this  action  will  occur  very 
infr^uently. 

Vmtten  comments  may  be  submitted 
by  jaail  to  the  Chief,  Rules  and 
Dir^ives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Co^iimission,  Washington,  DC  20555- 
OOQt,  and  should  cite  the  publication 
dat^  and  page  number  of  this  Federal 
R^nster  notice.  Written  comments  may 
also!  be  delivered  to  Room  6D5g,  Two 
Whijte  Flint  North,  11545  Rockville 
Pikia,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
maM  be  examined  at  the  NRC  Public 
Document  Room,  the  German  Building, 
2120  L  Street,  NW..  Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

$y  January  15, 1999,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendments  to  the 
subject  facility  operating  licenses  and 
any  I  person  whose  interest  may  be 
affeded  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
forii  hearing  and  a  petition  for  leave  to 
inteh^ene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
fileil  in  accordance  with  the 
CotHmission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
whijch  is  available  at  the  Commission's 
Public  Dociunent  Room,  the  German 
Building,  2120  L  Street,  NW., 
Waihington,  DC,  and  at  the  local  public 
document  room  located  at  the  York 
ity  Library,  138  East  Black  Street, 
HiU.  South  Carolina.  If  a  request 
i  hearing  or  petition  for  leave  to 
vene  is  filed  by  the  above  date,  the 
Cobunission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Ca|[|unission  or  by  the  Chairman  of  the 
Atbknic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  I  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
fo^  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
intervention  should  be  permitted 
i  particular  reference  to  the 
follbwing  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
natiue  and  extent  of  the  petitioner's 


property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
preferring  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
preferring  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  Yte  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Tbose  permitted  to  intervene  l)ecome 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportimity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the  ' 


Commission  may  issue  the  amendments 
and  make  them  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendments. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  German 
Building,  2120  L  Street,  NW., 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to  Mr. 
Paul  R.  Newton,  Legal  Department 
(PB05E),  Duke  Energy  Corporation.  422 
South  Church  Street,  Charlotte,  North 
Carolina,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  December  7, 1998, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  German  Building,  2120  L 
Street,  NW..  Washington,  DC,  and  at  the 
local  public  document  room  located  at 
the  York  County  Library,  138  East  Black 
Street,  Rock  Hill,  South  Carolina. 

Dated  at  Rockville,  Maryland,  this  10th  day 
of  December  1998. 

For  the  Nuclear  Regulatory  Commission. 
Peter  S.  Tun. 

Senior  Project  Manager,  Project  Directorate 
n-2.  Division  of  Reactor  Projects — I/II  Office 
of  Nuclear  Reactor  Regulation. 
IFR  Doc.  98-33256  Filed  12-15-98;  8:45  am] 
BHJJNQ  CODE  TSM-01-P 


NUCLEAR  REGULATORY 
COMMiSSION 

DulM  Energy  Corporation;  Corraction 
to  Notice  of  Issuance  of  Amandmants 

[Docket  No*.  50-369  and  60-37(q 

The  U.S.  Nuclear  Regulatory 
Commission  issued  Amendment  No. 
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184  to  Facility  Operating  License  No. 
NPF-9  and  Amendment  No.  166  to 
Facility  Operating  License  No.  NPF-17 
issued  to  Duke  Energy  Corporation, 
which  revised  the  Technical 
Specifications  (TSs)  for  operation  of  the 
McGuire  Nuclear  Station,  Units  l.and  2. 
The  amendments  implemented  a  full 
conversion  of  the  McGuire  TSs  to  a  set 
of  TSs  based  upon  NUREG-1431, 
"Standard  Technical  SpeciBcations — 
Westinghouse  Plants." 

The  Notice  of  Issuance  was  published 
in  the  Federal  Register  on  October  19, 
1998  (63  FR  55902).  Correction  is  being 
made  to  the  date  of  issuance  stated  in 
the  second  column  on  page  55903.  The 
date  of  issuance  should  read  as  follows 
"Dated  at  Rockville,  Maryland,  this  30th 
day  of  September  1998." 

Dated  at  Rockville,  Maryland,  this  10th  day 
of  December  1998. 

For  the  Nuclear  Regulatory  Commission. 
Frank  Rinaldi, 

Project  Manager,  Project  Directorate  11-2. 
Division  of  Reactor  Projects — I/II,  Office  of 
Nuclear  Reactor  Regulation. 
IFR  Doc.  9»-33257  Filed  12-15-98;  8:45  am] 

BIUJNG  CODE  7S«M)1-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Doctet  Nos.  50-272  and  50-31 1] 

Public  Service  Electric  and  Gas 
Company,  Salem  Nuclear  Generating 
Station,  Units  1  and  2;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  DPR- 
70  and  DPR-75  issued  to  Public  Service 
Electric  and  Gas  Company  (PSE&G,  the 
licensee)  for  operation  of  the  Salem 
Nuclear  Generating  Station,  Units  1  and 
2,  located  in  Salem  Covmty.  New  Jersey. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  revise 
Technical  Specification  (TS)  Section 
4.2.1,  "Aquatic  Monitoring,"  of 
Appendix  B,  Environmental  Protection 
Plan  (EPP),  to  require  that  PSE&G 
adhere  to  the  Incidental  Take  Statement 
issued  by  the  National  Marine  Fisheries 
Service  (NMFS),  but  removes  the 
specific  language  of  the  Incidental  Take 
Statement.  Removing  the  specific 
language  from  Section  4.2.1  enables 


PSE&G  to  use  relief  granted  by  NMFS 
and  the  Commission  on  a  case-by-case 
basis  without  further  action  by  the  NRC 
staff. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  August  1, 1997,  as 
supplemented  by  letters  dated  October 
6, 1997,  February  18  and  July  7,  1998. 

The  Need  for  the  Proposed  Action 

The  proposed  action  would  provide 
PSE&G  with  the  flexibility  to  utilize 
relief  granted  by  the  Commission  and 
NMFS  on  a  case-by-case  basis  without 
further  action  by  the  NRC  staff.  The 
current  wording  of  Section  4.2.1  would 
require,  in  the  event  of  changes  to  the 
Biological  Opinion  or  the  Incidental 
Take  Statement,  that  PSE&G  continue  to 
maintain,  for  example,  daily  cleaning  of 
the  trash  racks,  from  June  1  through 
October  15, 1998,  even  though  granted 
relief  by  the  NMFS,  imtil  an  amendment 
request  could  be  submitted  and 
approved  by  the  Commission.  The 
revision  Would  enable  PSE&G  to  have  . 
the  ability  to  use  approvals  from  the 
Commission  and  NMFS  without 
requiring  amendments  to  the  TS. 
Changes  to  the  Incidental  Take 
Statement  must  be  proceeded  by 
consultation  between  the  Commission, 
as  the  authorizing  agency,  and  NMFS. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  proposed  changes  do 
not  change  the  requirements  or  intent  of 
Section  4.2.1.  PSE&G  would  continue  to 
adhere  to  the  specific  requirements 
within  the  Incidental  Take  Statement,  to 
the  Biological  Opinion.  The  change  will 
not  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  any 
effluents  that  may  be  released  offsite, 
and  there  is  no  significant  increase  in 
the  allowable  occupational  or  public 
radiation  exposure.  Therefore,  there  are 
no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  affect  nonradiological 
plant  effluents  and  has  no  other 
nonradiological  environmental  impact. 

Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action. 


Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  significant  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  proposed  action.  Denial  of 
the  application  would  result  in  no 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Salem  Nuclear 
Generating  Station,  Units  1  and  2. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  November  4, 1998,  the  staff 
consulted  with  the  New  Jersey  State 
official,  Mr.  R.  Pinney  of  the  New  Jersey 
Department  of  Environmental 
Protection,  Bureau  of  Nuclear 
Engineering,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  August  1, 1997,  as  supplemented 
by  letters  dated  October  6, 1997, 
February  18  and  July  7, 1998,  which  are 
available  for  public  inspection  at  the 
Commission's  Publfc  Document  Room, 
The  Gelman  Building,  2120  L  Street, 
NW.,  Washington.  DC,  and  at  the  local 
public  document  room  located  at  the 
Salem  Free  Public  Library,  112  West 
Broadway,  Salem,  NJ  08079. 

Dated  at  Rockville.  Maryland,  this  8th  day 
of  December  1998. 

For  the  Nuclear  Regulatory  Commission. 
Rolwrt  A.  Capra, 

Director,  Project  Directorate  1-2,  Division  of 
Reactor  Projects— I/n,  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  98-33252  Filed  12-15-98;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

XNos.  50-259. 50-260  and  S0-29q 
(see  Valley  Authority,  Browns 
Feny  Nuclear  Plant,  Units  1, 2  and  3; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

Intniductioii 

the  U.S.  Nuclear  Regulatory 
CoQunission  (NRC,  or  Uie  Commission) 
is  considering  issuance  of  an 
amekidment  to  Facility  Operating 
Lic^se  Nos.  DPR-33,  DPR-52  and 
DPR-68  issued  to  the  Tennessee  Valley 
Aupority  (TVA  or  the  licensee)  for 
op4fation  of  the  Browns  Ferry  Nuclear 
Plant  (BFN)  Units  1,  2  and  3.  located  in 
Lidiestone  Coimty,  Alabama. 

Enytronmental  Assessment 

Id^tification  of  the  Proposed  Action 

The  proposed  action  is  in  response  to 
thei  licensee's  application  dated 
February  20. 1998,  for  exemption  from 
the  requirements  of  10  CFR  50.71(e)(4) 
regarding  submission  of  revisions  to  the 
Updated  Final  Safety  Analysis  Report 
(Ulf  &AR)  and  design-change  reports  for 
faci^ty  changes  made  under  10  CFR 
50.B9  for  the  BFN  units.  Under  the 
prpiosed  exemption,  the  licensee  would 

~  ^ule  updates  to  the  single,  unified 
FSAR  for  the  three  BFN  imits  within  6 
mcnths  following  Unit  2  refueling 
out4ges. 

The  Need  for  the  Proposed  Action 

^(^  CFR  50.71(e)(4)  requires  licensees 
to  SQbmit  updates  to  their  UFSAR 
within  6  months  after  each  refueling 
outage  provided  that  the  interval 
between  successive  updates  does  not 
exceed  24  months.  Since  the  BFN  Units 
1,2.  and  3  share  a  common  UFSAR.  the 
licensee  must  update  the  same 
do^rtunent  within  6  months  after  a 
refiilBling  outage  for  each  of  the  three 
units.  Allowing  the  exemption  would 
maintain  the  UFSAR  current  within  24 
months  of  the  last  revision. 

Environmental  Impacts  of  the  Proposed 
Action 

lift)  changes  are  being  made  in  the 
types  or  amounts  of  any  radiological 
effluent  that  may  be  released  off  site. 
There  is  no  significant  increase  in  the 
allowable  individual  or  ciunulative 
occupational  radiation  exposure.  The 
Coiamission  concludes  that  granting  the 
^posed  exemption  would  result  in  no 

ificant  radiological  environmental 

act. 

ifith  regard  to  potential  non- 
radiological  impacts,  the  proposed 
exstnption  does  not  affect  non- 


radiological  plant  effluents  and  has  no 
other  environmental  impact.  The 
Commission  concludes  that  there  are  no 
significant  non-radiological  impacts 
associated  with  the  proposed 
exemption. 

Alternative  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (no  alternative  action). 
Denial  of  the  exemption  woiUd  result  in 
no  change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  exemption  and  this 
alternative  are  similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  dated  September  1, 1972  for 
BFN  Units  1,2  and  3. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  November  20, 1998,  the  NRC  staff 
consulted  with  the  Alabama  State 
official,  Mr.  Kirk  Whadey  of  the  State 
Office  of  Radiation  Control,  regarding 
the  environmental  impact  of  the 
proposed  action.  The  State  official  had 
no  commenta. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  acUon  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
exemption  dated  February  20, 1998, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street  NW..  Washington,  DC  and  at  the 
local  public  document  room  located  at 
the  Athens  Public  Library,  405  E.  South 
Street,  Athens,  Alabama. 

Dated  at  Rockville,  Maryland,  this  10th  day 
of  December  1998. 

For  the  Nuclear  Regulatory  Commission. 
Frederick  J.  Hebdon, 

Director,  Project  Directorate  11-3,  Division  of 
Reactor  Protects — l/U,  Office  of  Nuclear 
Reactor  Reguhtion. 

(PR  Doc.  98-33255  Filed  12-15-98;  8:45  am] 
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NUCLEAR  REGULATORY 
Sunshine  Act  Notica 

AGENCY  HOUMNQ  THE  MEETINQ:  Nuclear 
Regulatory  Conunission. 

date:  Weeks  of  December  14,  21. 28, 
1998  and  January  4, 1999. 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  C0N8IDERE0: 

Week  afDaoeinlMr  14 

Tuesday,  December  IS 

llKX)a.m. 
Alfinnation  Session  (Public  Meeting)  (if 
needed) 

Week  of  December  21— Tentative 

There  are  no  meetings  scheduled  for  the 
week  of  December  21, 1998. 

Week  of  December  2S— Tentativ* 

There  are  no  meetings  scheduled  for  the 
week  of  December  28, 1998. 

Week  of  fanaaiy  4 

Wednesday,  January  6 — Tentative 

11:30  a.m. 
Affirmation  Session  (Public  Meeting)  (if 
needed) 

The  schedute  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (Recording)— {301)  415-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Bill  Hill  (301  415-1661. 

•         •         •         •         •  ^ 

The  NRC  Commission  Meeting 
Sched^  can  be  foimd  on  the  internet 
at  http://www.nrc.gov/SECY/smj/ 
8chedule.htm 


This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  D.C.  20555  (301- 
415-1661).  In  attition,  distribution  of 
this  meeting  notice  over  the  internet 
system  is  available.  If  you  are  interested 
in  receiving  this  Commission  meeting 
schedule  electronically,  please  send  au 
electnmic  message  to  wmhOnrc.gov  or 
dkwOnrc.gov. 

Dated:  December  11, 1998. 
William  M.HiU.  Jr.. 
SECY  Tracking  Officer,  Office  of  the 
Secretary. 

IFR  Doc.  98-33466  Filed  12-14-«8;  2:51  pm] 
MLUNQ  COM  78M-41-M 
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NUCLEAR  REGULATORY 
C0MM8S10N 

BKvMkly  Notice:  Applications  and 
AmandnMnta  to  Facility  Operating 
Uoanaaa  Invorving  No  Significant 
Haiafda  ConsWerationa 

L  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Comnoussion  or  NRC  stafi)  is 
publishing  this  regular  biweekly  notice. 
Pub.  L.  97-415  revised  section  189  of 
the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  imder  a  new  provision  of  section 
189  of  the  Act.  This  provisioD  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

this  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  November 
20. 1998,  through  December  4, 1998. 
The  last  biweekly  notice  was  pubUshed 
on  December  2, 1998  (63  FR  66590). 

Nolica  of  Ccmsideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideratton  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  fodlity  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
difEaient  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Ccmunission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 


However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facihty,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  pubUc 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  pubhsh  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportimity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administration  Services.  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  pubUcation 
date  and  page  number  of  this  Fedo-al 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D22,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  PubUc 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC. 
The  filing  of  requests  for  a  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  January  15, 1999.  the  Ucensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 

gatition  for  leave  to  intervene  shall  be 
led  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  and  at  the  local  public 
document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licens^ig  Board 
Panel,  will  rule  on  the  request  and/or 


petition:  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  diall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  afiiacted  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
natiue  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  imder  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 
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ose  permitted  to  intervene  become 
,68  to  the  proceeding,  subject  to  any 
|itations  in  the  order  granting  leave  to 
irvene,  and  have  the  opportunity  to 
dpate  fiilly  in  the  conduct  of  die 
g.  including  the  opportunity  to 
piidsent  evidence  and  cross-examine 
witnesses. 

j[f  a  hearing  is  requested,  the 
C(  linmission  will  make  a  final 
de^rmination  on  the  issue  of  no 

Scant  hazards  consideration.  The 
determination  will  serve  to  decide 
n  the  hearing  is  held, 
the  final  determination  is  that  the 
ndment  request  involves  no 
sik^ficant  hazards  consideration,  the 
Cotnmission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
h^^ring.  Any  hearing  held  would  take 
p^ce  after  issuance  of  the  amendment. 
I^the  final  determination  is  that  the 
amendment  request  involves  a 
siguficant  hazards  consideration,  any 
hearing  held  woidd  take  place  before 
issuance  of  any  amendment, 
i  ^  request  for  a  hearing  or  a  petition 

leave  to  intervene  must  be  filed  with 
i  Secretary  of  the  Commission,  U.S. 
NlUclear  Regulatory  Commission. 
WSshington,  DC  20555-0001.  Attention: 
Rt^emakings  and  Adjudications  Staff,  or 
n^^y  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW., 
V  4shii^on  DC.  by  the  above  date.  A 
o  >py  of  the  petition  should  also  be  sent 
to  jme  Office  of  the  General  Counsel. 
Nuclear  Regulatory  Commission, 
on.  DC  20555-0001.  and  to  the 
imey  for  the  licensee, 
lontimely  filings  of  petitions  for 

to  intervene,  amended  petitions, 
plemental  petitions  and/or  requests 
hearing  will  not  be  entertained 
t  a  determination  by  the 
dqmmission.  the  presiding  officer  or  the 
Atfomic  Safety  and  Licensing  Board  that 
tl^e  petition  and/or  request  diould  be 
granted  based  upon  a  balancing  of 
factors  qtecified  in  10  CFR 
2il4(aKlMiHv)  and  2.714(d). 

For  fmther  details  with  respect  to  this 
a  xhMi,  see  the  applicatioa  for 
a  iendment  wfaicu  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
iding.  2120  L  Street.  NW., 

ton.  DC  and  at  the  local  public 
t  room  for  the  particular 
f^lity  involved. 

Baltimore  Gas  and  Electric  Company, 
I^ket  Nos.  50-317  and  50-318.  Calvert 
C  i  i^  Nuclear  Power  Plant,  Unit  Nos.  1 
cvd2,  Calvert  County,  hkuyiand. 

Date  of  amendments  request: 
Hi  )vember  19, 1998. 


U. 


1( 


Description  of  amendments  request: 
The  proposed  amendment  revises 
Tedmical  Specification  3.7.6,  "Service 
Water  (SRW)  System"  to  allow 
operation  of  Calvert  Cliffs  with  one 
SRW  plate  and  frame  heat  exchanger 
(PHE)  secured  for  maintenance  or  other 
reasons,  and  removing  one  containment 
air  cooler  (CAC)  from  service  to  enable 
the  affected  subwystem  to  remain 
operable.  Specifically,  the  proposed 
change  adds  "One  SRW  heat  exchanger 
inoperable"  as  a  new  condition  for 
Limiting  Condition  for  Operation  (LCO) 
3.7.6.  l^e  required  actions  for  the  new 
condition  are  to  secure  one  CAC  within 
one  hoiir  and  restore  the  heat  exchanger 
to  operable  condition  within  7  days,  or 
be  in>Mode  3  in  6  hotirs  and  Mode  5  in 
36  hours.  This  limits  ihe  effect  of  one 
inoperable  PHE  to  only  one  containment 
cooling  train  made  inoperable  by  the 
PHE.  Consequently,  the  new  action 
statement  introduced  in  the  SRW  LCO 
for  an  inoperable  PHE  is  similar  to  the 
one  that  already  exists  in  the  CAC  LCO 
for  one  inoperable  containment  cooling 
train. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Would  not  involve  a  significant  increase 
in  the  probability  or  omsequences  of  an 
accident  previously  evaluated. 

None  of  the  systems  associated  with  the 
proposed  revision  to  the  Calvert  CUfb 
Tedmical  Specifications  are  accident 
initiatora.  The  Saltwater  (SW)  and  SRW 
systems  are  used  to  mitigate  the  eCCscts  of 
accidents  analyzed  in  the  Updated  Pinal 
gafsty  AnalysU  Report  (UFSAR).  The  SW 
and  SRW  Systems  provide  cooling  to  safisty- 
nlated  equipment  foUowring  an  accident  The 
CACs  are  provided  with  SRW  to  remove  heat 
from  the  Containment  in  the  event  of  an 
accident  They  support  accident  mitigatioD 
functions;  tfaerefare,  the  proposed 
modification  does  not  increase  the 
probability  of  an  acddant  previously 
evaluated. 

The  proposed  revision  will  provide  greater 
availaUUty  <^  safisty-related  equipment 
duzii^  PIS  maintenance  activities.  It  ensures 
that  the  aaisty  fsaturas  provided  by  the  SW 
and  SRW,  except  Cor  the  isolated  CAC  are 
maintained.  i.e.,  the  availability  of  safsty- 
reltfad  aquipnunt  required  to  mitigate  the 
radiological  consequences  of  an  accident 
described  in  the  UFSAR  is  enhanced  by  the 
SexibiUty  provided  by  this  Technical 
%iecification  revision. 

Ftuthennofe,  the  proposed  revision  will 
not  change,  degrade,  or  prevent  actions 
described  or  assumed  in  any  accident 
described  in  die  UFSAR.  The  proposed 
activity  will  not  alter-any  assumptions 
previously  made  in  evaluating  the 


radiological  consequences  of  any  accident 
described  in  the  UFSAR. 

Therefore,  the  proposed  modification  does 
not  involve  a  significant  Increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Would  not  create  the  possibility  of  a  new 
or  different  type  of  accident  from  any 
accident  previously  evaluated. 

None  of  the  systems  associated  with  this 
modification  are  identified  as  accident 
initiators  in  the  UFSAR.  The  SW  and  SRW 
Systems  and  the  CACs  are  used  to  mitigate 
the  efCects  of  accidents  analyzed  in  the 
UFSAR  None  of  these  functions  required  of 
these  systenu  have  been  changed  by  the 
propoMd  revision  to  the  Technical 
Specifications.  This  activity  does  not  modify 
any  system,  structure,  or  component  such 
that  it  could  become  accident  initiator,  as 
opposed  to  its  current  role  as  an  accident 
mitigator. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  difi^erent 
type  of  accident  from  any  accident 
previously  evaluated. 

3.  Would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  nfety  design  basis  for  die  SW  and 
SRW  Systems  is  the  availabiUty  of  sufficient 
cooling  capacity  to  ensure  continued 
operation  of  equipment  during  normal  and 
accident  conditions.  The  redundant  cooling 
capacity  of  these  systems,  assuming  a  single 
bilure,  is  consistent  with  assumptions  used 
in  the  accident  analysis. 

With  one  SRW  subsystem  inoperable,  the 
remaining  SRW  subsystem  is  adequate  to 
perform  the  heat  removal  function.  However, 
the  reliability  is  reduced  because  a  single 
failure  in  the  operable  SRW  subsystem  could 
result  in  loss  of  SRW  function.  The  proposed 
change  will  allow  continued  operation  of 
some  SRW-cooled  components  while  a  PHE 
is  being  out-of-service.  The  second  SRW 
subsystem  will  still  be  available  to  perfionn 
the  SRW  function.  In  addition,  the  reliability 
of  many  diesel  generator-backed  components 
will  be  improvwl  since  the  second  diesel 
generator  will  remain  operable  while  in  this 
action  statement 

During  a  design  basis  accident,  a  minimum 
of  one  containment  cooling  train  (two  of  the 
four  CACs)  and  one  containment  spray  train, 
is  required  to  maintain  the  containment  peak 
'  pressure  and  temperature,  below  the  deriga 
limiu.  Under  the  existing  Technical 
Specification  requirement,  writh  on* 
containment  ixnling  train  inoperable,  the 
inoperable  containment  cooUng  train  must  be 
retiuned  to  opanble  status  within  seven 
days.  The  remaining  operable  containment 
spray  and  cooling  units  provide  iodine 
removal  capabiUtios  and  an  c^iabie  of 
removing  at  least  100%  of  the  heat  removal 
needs  after  an  accident  The  seven-day 
completion  time  was  developed  taking  into 
account  the  redundant  beet  removal 
capaUlities  afforded  bv  combinations  of  the 
ooatainment  spray  and  cooling  syatems,  and 
the  low  probabUity  of  a  design  basis  accident 
occurring  during  this  period.  The  propoeed 
change  to  Technical  Specification  3.7.6 
would  allow  three  CACs  to  remain  operate 
during  maintenance  on  a  PHE,  instead  of  the 
two  that  are  maintained  under  the  oment 
Technical  Specification  requirement 
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For  the  above  reasons,  the  maigin  of  safety 
has  been  preserved,  and  in  some  cases 
increased,  by  the  proposed  revision  to  the 
Technical  Specifications. 

Therefore,  this  proposed  modification  does 
not  significantly  reduce  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendments  request 
involves  no  significant  hazards 
consideration. 

Lcxal  Public  Document  Room 
location:  Calvert  County  Library.  Prince 
Frederick,  \4aryland  20678. 

Attorney  for  licensee:  ]ay  E.  Silberg, 
Esquire.  Shaw,  Pittman.  Potts  and 
Trowbridge.  2300  N  Street,  NW., 
Washington.  DC  20037. 

NRC  Project  Director:  S.  Singh  Bajwa. 
Director. 

Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-317  and  50-318,  Calvert 
Cliffs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County,  Marjdand. 

Date  of  amendments  request: 
November  20, 1998. 

Description  of  amendments  request: 
On  September  9, 1996,  a  final  rule 
amending  10  CFR  50.55a  was  issued 
requiring  owners  to  implement,  by 
September  9,  2001,  the  requirements  of 
the  1992  Addenda  of  the  American 
Society  of  Mechanical  Engineers  Boiler 
and  Pressure  Vessel  Code  Section  XI, 
Subsections  IWE  and  IWL,  as  modified 
and  supplemented  by  10  CFR  50.55a. 
Baltimore  Gas  and  Electric  Company 
(BGE)  have  developed  a  program  plan  to 
effect  the  implementation  of  Subsection 
IWE  and  IWL.  BGE's  submittal  requests 
a  license  amendment  in  support  of  the 
program  plan.  One  Technical 
Specification  (TS)  change  requested  is 
an  administrative  change  that  removes  a 
TS  originally  developed  from 
Regulatory  Guide  (RG)  1.35.  Compliance 
wiUi  RG  1.35  is  not  sufficient  to  comply 
with  10  CFR  50.55a.  as  amended.  The 
other  TS  changes  request  the  removal 
fit>m  the  TSs  requirements  that  are  a 
duplication  of  10  CFR  50.55a. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


1.  Would  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  Containment  Building  is  a  passive 
safety  structure  that  prevents  the  release  of 
radioactive  materials  to  the  environment  in 
post-accident  conditions.  The  proposed 
Technical  Specification  changes  delete 


requirements  of  the  Technical  Specifications 
that  have  been  made  obsolete  by  the 
improvements  of  the  Contaiiunent  Building 
inspections  required  by  the  changes  in  the 
regulations.  The  improved  insfiections 
required  by  the  American  Society  of 
Mechanical  Engineers  Code  serve  to  maintain 
Containment  response  to  accident 
conditions,  by  causing  the  identification  and 
repair  of  defects  in  the  Containment 
Buildings. 

Relocating  existing  requirements, 
eliminating  requirements  that  duplicate 
regulations,  and  making  administrative 
improvements  provide  Technical 
Specifications  that  are  easier  to  use.  Because 
existing  requirements  are  controlled  by 
regulation,  there  is  no  reduction  in 
commitment  and  adequate  control  is  still 
maintained.  Likewise,  the  elimination  of 
requirements  that  duplicate  regulations 
enhances  the  usability  of  the  Technical 
Specifications  without  reducing 
commitments.  Therefore,  the  proposed 
changes  would  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  Would  not  create  the  possibility  of  a  new 
or  different  type  of  accident  from  any 
accident  previously  evaluated. 

The  Containment  Building  is  a  passive 
safety  structure  designed  to  contain 
radioactive  materials  released  from  the 
Reactor  Coolant  System.  The  performance  of 
the  Containment  Building  is  not  evaluated  as 
the  causal  factor  in  any  accident  at  Calvert 
Cliffs  Nuclear  Power  Plant.  The  proposed 
Technical  Specification  changes  delete 
requirements  of  the  Technical  Specifications 
that  have  been  made  obsolete  by  the 
improvements  of  the  Containment  Building 
inspections  required  by  the  changes  in  the 
regulations.  Revising  the  Technical 
Specifications,  to  comply  with  current 
regulations  and  to  eliminate  duplication  of 
requirements,  does  not  create  the  possibility 
of  a  new  or  different  type  of  accident  from 
any  accident  previously  evaluated. 

3.  Would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  safety  function  of  the  Containment 
Building  is  to  provide  a  boundary  to  the 
release  of  radioactive  material  to  the 
environment  during  post-accident 
conditions.  The  changes  to  the  Technical 
Specifications  incorporate  improved 
inspection  techniques  and  criterial  to  ensure 
optimum  Contaiiunent  integrity  and, 
therefore,  optimum  containment  response  in 
the  event  of  an  accident  resulting  in  a  release 
of  radioactive  material  from  the  Reactor 
Coolant  System. 

Optimizing  containment  integrity  will 
result  in  maintaining  the  margin  of  safety 
allowed  by  the  Containment  Buildings. 
Therefore,  the  proposed  changes  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendments  request 
involves  no  significant  hazards 
consideration. 


Local  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick,  Maryland  20678. 

Attorney  for  licensee:  Jay  E.  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge.  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Project  Director.  S.  Singh  Bajwa, 
Director. 

CBS  Corporation  acting  through  its 
Westinghouse  Electric  Company 
Division  (licensee),  Westinghouse  Test 
Reactor.  Waltz  Mill  Site,  Westmoreland, 
Pennsylvania,  Docket  No.  50-22, 
License  No.  TR-2. 

Date  of  amendment  request 
September  28, 1998.  supplemented  on 
November  17, 1998. 

Description  of  amendment  request. 
CBS  Corporation  acting  through  its 
Westinghouse  Electric  Company 
Division  is  the  licensee  for  the 
Westinghouse  Test  Reactor  (WTR)  at 
Waltz  Mill,  Pennsylvania.  The  licensee 
is  authorized  to  only  possess  the  reactor 
and  a  decommissioning  plan  has  been 
approved.  The  licensee  is  planning  to 
sell  most  of  its  nuclear  related  facilities 
to  other  entities,  but  will  retain  the 
WTR.  One  of  the  arrangements  made 
with  the  purchasers  of  the  other 
facilities  is  that  the  Westinghotise  name 
wrill  be  conveyed  with  these  facilities, 
and  because  of  this  arrangement,  the 
licensee  requests  that  the  license 
associated  with  the  Westinghouse  Test 
Reactor  be  changed  to  simply  CBS 
Corporation,  to  eliminate  any  reference 
to  the  name  Westinghouse. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
considerations.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  S0.92(c).  A 
proposed  amendment  to  a  license  of  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  staff  agrees  with  the  licensee's  no 
significant  hazards  consideration 
determination  submitted  on  November 
17. 1998,  for  the  following  reason. 

This  corporate  name  change  does  not 
involve  any  change  in  the  management, 
organization,  location,  facilities 
equipment,  or  procedures  related  to  the 
hcensed  activities  under  the  WTR 
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lidebse.  The  employees  responsible  for 
thiiUcensed  WTR  facility  will  still  be 
responsible,  either  directly  through  the 

^$  Corporation  or  through  ccmtractual 
igements  for  which  GBS 
Qration  is  ultimately  responsible, 
nc|t|Mrithstanding  the  new  name  of  the 
lidensee. 

Based  on  a  review  of  the  licensee's 
anidysis,  and  on  the  staff's  analysis 
detailed  above,  it  appears  that  the  three 
stitdards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
priajposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

^ttomey  for  license:  Lisa  A. 
Ca^pagna,  Assistant  General  Counsel, 
l4w  Department,  CBS  Corporation,  P.O. 
Box  355,  Pittsburgh,  Pennsylvania 
13230. 

?C  Project  Director:  Seymour  H. 


ommonwealth  Edison  Company, 
pket  Nos.  STN  50-A54  and  STN  50- 
4$^.  Byron  Station,  Unit  Nos.  1  and  2, 
^e  County,  Illinois. 

cket  Nos.  STN  50-456  and  STN  50- 
f,  Braidwood  Station,  Unit  Nos.  1  and 
ViU  County,  Illinois, 
ite  of  amendment  request:  October 
1 1998. 

ascription  of  amendment  request: 
■  proposed  amendment  would 
change  Uie  Technical  Specifications 
(T$)  to  reduce  the  spent  fuel  pool  (SFP) 
inadvertent  draindown  level  to  accoimt 
fdii  the  effects  of  potential  failures  of  the 
SPP  cooling  and  skimmer  loops. 

\Basis  for  proposed  no  significant 
hakards  consideration  determination: 
APrequired  by  10  CFR  50.91(a),  the 
litensee  has  provided  its  analysis  of  the 
i8|S|ue  of  no  significant  hazards 

sideration,  which  is  presented 
b^low: 

Does  the  change  involve  a  significant 
Base  in  the  probability  or  consequences 
I  accident  previously  evaluated? 
lis  change  to  the  TS  does  not  involve  an 
I  in  the  probability  of  an  accident 
pfeviously  evaluated.  The  initial  conditions 
of  the  limiting  dewatering  incidents  involve 
initiating  circumstances/failures  such  as 
zidental  gate  openings,  gate  seal  failures,  or 
}pen  transfer  tube. 

Specifying  a  revised  inadvertent  drain 
iit  which  meets  the  SRP  [Standard  Review 
Plan,  NUREG-0800]  acceptance  criteria  is 
uiirelated  to  the  prc^bility  of  occurrence  of 
tba  precursors  or  initiating  events.  These 
inikiators  are  not  affected  by  the  SFP  cooling 
oi '  skimmer  loop  piping/component  failure 
s<  i  narios.  There  is  no  change  being  made  to 
tl  1 1  approved  design,  nor  is  there  any 
o  >  Brational  change  being  made  which  would 
ii  ( rease  the  probability  of  occurrence. 

'  rhis  change  to  the  TS  does  not  involve  an 
iii<  lease  in  the  consequences  of  an  accident 
p  1  iviously  evaluated.  As  docimiented  in 


NUREG-0876,  Byron  SER,  Section  9.1.3,  page 
9-5,  the  anti-siphon  protection  design  of  the 
SFP  cooling  and  clean-up  piping  was 
reviewed  and  found  to  be  acceptable  stating 
that  "all  connections  to  the  spent-fuel  pool 
are  either  near  the  normal  water  level  or  are 
provided  with  antisiphon  holes  to  preclude 
possible  siphon  draining  of  the  pool  water." 
This  review  is  applicable  to  Braidwood  as 
documented  in  NUREG-1002,  Braidwood 
SER.  The  anti-siphon  attributes  employed  in 
the  SFP  skimmer  loops  at  Braidwood,  (under 
consideration  at  Byron),  are  similar  in  design 
as  well  as  their  submergence  levels 
previously  evaluated  lot  the  SFP  cooling 
loops.  The  proposed  change  revises  the  SFP 
inadvertent  drain  limit  from  approximately 
423  feet  to  410  feet  to  bound  the  feilure 
e^cts  of  both  the  SFP  cooling  and  skimmer 
loops,  while  considering  any  maloperation  or 
failure  scenario.  The  revised  value  meets  the 
SRP  acceptance  criteria  of  maintaining  at 
least  10  feet  above  the  active  fiiel  ensuring 
that  adequate  radiation  shielding  is 
maintained  as  previously  analyzed.  There  is 
no  physical  or  operational  change  being 
made  which  would  alter  the  sequence  of 
events,  plant  response,  or  conclusions  of  the 
affiected  analysis.  There  is  no  change  in  the 
type  or  amotmt  of  any  effluents  released,  and 
no  change  in  either  the  Onsite  or  O&ite  dose 
consequences  as  a  result  of  this  change. 

Therefiore,  based  on  this  evaluation,  this 
proposed  amendment  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

This  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  This  change  specifically  identifies 
the  SFP  level  sufficient  to  ensure  that  the 
SRP  acceptance  criteria  for  inadvertent 
draining  are  met  while  accounting  for  the 
feilure  effects  of  both  the  SFP  cooling  and 
skinmier  loops.  Any  inadvertent  SFP 
draining  due  to  potential  failures  of  the  SFP 
skimmer  loops  is  similar  in  nature  to  the 
inadvertent  SFP  draining  effects  previously 
considered  due  to  feilures  of  the  SFP  cooling 
loops.  No  new  equipment  is  being  installed, 
and  no  installed  equipment  is  being  operated 
in  a  new  or  different  manner  with  this 
change.  There  is  no  change  in  plant  operation 
that  affects  previously  evaluated  failure 
modes.  This  change  does  not  represent  a  new 
feilure  mode  or  accident  &t>m  what  has  been 
previously  evaluated. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  current  TS  value  does  not  address 
inadvertent  SFP  draining  due  to  potential 
feilures  of  the  SFP  skimmer  loops  or  cooling 
suction  lines  as  was  done  for  the  SFP  cooling 
discharge  lines.  This  change  specifically 
identifies  the  SFP  level  sufiicient  to  ensure 
that  the  SRP  acceptance  criteria  for 
inadvertent  draining  are  met  while 
accounting  for  the  feilure  effects  of  both  the 


SFP  cooling  and  skinmier  loops  in 
determining  the  proposed  TS  value.  The 
most  limiting  poetukted  SFP  dewatering 
incidents  involve  SFP  drainage  to  either  a 
dry  transfer  canal,  a  dry  transfer  canal  and 
cask  fill  area,  or  a  dry  transfer  canal  and  cask 
fill  area  which  additionally  communicates 
through  an  open  transfer  tube  to  an  empty 
refuel  cavity.  The  initial  conditions  of  the 
dewatering  incident  analysis  and  resultant 
water  levels  over  the  spent  fuel  are  not 
affected  by  this  SFP  skimmer/cooling  loop 
issue  because  these  incident  initiators  are  not 
effected  by  the  SFP  cooling  or  skimmer  loop 
feilures,  thus  preserving  the  previously 
analyzed  and  approved  margin  for  these 
dewatering  incidents. 

For  the  less-limiting  SFP  skimmer/cooling 
loop  failure  issue,  the  proposed  TS  change 
inadvertent  drain  limit  meets  the  SRP 
minimum  requirement  of  at  least  10  feet 
above  the  top  of  the  active  fuel  ensuring  that 
adequate  radiation  shielding  is  maintained. 
This  change  would  allow  for  the  conservative 
acceptance  criteria  for  the  current  UFSAR 
(Updated  Final  Safety  Analysis  Report) 
design  analysis  to  continue  to  be  met 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  For  Byron,  the  Byron  Public 
Library  District,  109  N.  Franklin,  P.O. 
Box  434,  Byron,  Illinois  61010;  for 
Braidwood,  the  Wilmington  Public 
Library.  201  S.  Kankakee  Street, 
Wilinington,  Illinois  60481. 

Attorney  for  licensee:  Michael  I. 
Miller,  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago,  Illinois 
60603. 

NRC  Project  Director:  Stuart  A. 
Richards. 

Commonwealth  Edison  Company, 
Docket  No.  50-374,  LaSalle  County 
Station,  Unit  2,  LaSalle  County.  Illinois. 

Date  of  amendment  request: 
November  9. 1998. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Teclmical  Specification  3/4.3.2, 
"Isolation  Actuation  Instnmientation" 
to  add/revise  various  isolation  setpoints 
for  leak  detection  instnunentation. 
These  changes  are  necessary  due  to 
modifications  to  the  Reactor  Water 
Cleanup  (RWCU)  System  to  restore 
"hot"  suction  to  the  RWCU  pumps  and 
due  to  a  re-evaluation  of  the  high  energy 
line  break  analysis.  In  addition,  the 
amendment  would  eliminate  isolation 
actuation  trip  fimctions  for  the  Residual 
Heat  Removal  (RHR)  system  steam 
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condensing  mode  and  shutdown  cooling 
mode. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
hcensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  pireviously  evaluated? 

(a)  There  is  no  effect  on  accident  initiators 
so  there  is  no  change  in  probability  of  an 
accident  A  line  brrak  in  the  subject  areas, 
would  consist  of  an  instantaneous 
circumferential  break  downstream  of  the 
outermost  isolation  valve  of  one  of  these 
systems.  The  leak  detection  isolation  is  only 
a  precursor  of  a  hteak,  and  thus  does  not 
affect  the  probability  of  a  break 

(b)  There  is  minimal  effect  on  the 
consequences  of  analyzed  accidents  due  to 
changing  the  leak  detection  ambient 
temperature  or  Delta  T  setpoint  and 
allowable  values  to  detect  25  gpm  equivalent 
leakage.  The  addition  of  more  ambient 
temperature  and  AT  leak  detection 
monitoring,  along  with  the  addition  of  the 
high  flow  break  detection  will  actually 
decrease  the  consequences  of  the  associated 
accidents.  The  nvorst  case  accident  outside 
the  primary  containment  boundary  is  a  main 
steam  line  break  which  bounds  the  dose 
consequences  of  all  line  breaks  and  therefore 
bounds  any  size  of  leak. 

The  deletion  of  the  RHR  steam  condensing 
mode  isolation  actuation  instrumentation  trip 
functions  from  the  LaSalle  Technical 
Specifications  does  not  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated,  because  this  mode  of 
operation  of  the  RHR  system  has  been 
deleted  from  the  LaSalle  design  basis  and  the 
lines  that  were  previously  high  eneigy  lines 
are  isolated  during  imit  operation,  including 
Operational  Condition  1  (Run  mode). 
Operational  Condition  2  (Startup  mode),  and 
Operational  Condition  3  (Hot  Shutdown). 

The  deletion  of  the  RHR  shutdown  cooling 
mode  leak  detection  T  and  Delta  T  isolation 
actuation  instnmientation  trip  functions  from 
the  LaSalle  Technical  Specifications  does  not 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated,  because 
the  leak  detection  is  only  a  precursor  of  a 
break,  and  thus  does  not  affect  the 
probability  of  a  break.  Also,  there  are  two 
other  methods  of  detecting  abnormal  leakage 
and  isolating  the  system  in  Technical 
Specification  trip  functions  A.6.a,  Reactor 
Vessel  Water  Level— Low,  Level  3  and  A.6.c, 
RHR  Pump  Suction  Flow — High.  In  addition. 
other  means  to  detect  leakage  from  the  RHR 
system,  such  as  sump  monitoring  and  area 
radiation  monitoring,  are  also  available.  In 
accordance  with  Technical  Specification 
Administrative  Requirement  6.2.F.I.  LaSalle 
has  a  leakage  reduction  program  to  reduce 
leakage  from  those  portions  of  systems 
outside  primary  containment  that  contain 
radioactive  fluids.  RHR,  including  piping  and 
components  associated  with  the  shutdown 
cooling  mode,  is  part  of  this  program,  which 
includes  pwiodic  visual  inspection  of  the 


system  for  leakage.  The  sump  monitoring, 
radiation  monitoring  and  periodic 
inspections  for  system  leakage  makes  the 
probability  of  a  leak  of  5  gpm  going 
undetected  for  more  than  a  day  very  low. 

Also,  due  to  the  low  reactor  pressures  (less 
than  135  psig)  at  which  RHR  shutdown 
cooling  mode  is  able  to  operate,  reactor 
coolant  makeup  and  outflow  is  very  low 
compared  to  normal  plant  operation.  A 
change  in  flow  balance  due  to  a  leak  is  thus 
more  readily  detectable  with  reactor  coolant 
water  level  changes  and  makeup  flow  rate, 
and  thus  precludes  a  significant  leak  going 
undetected  before  break  detection 
instrumentation  would  cause  automatic 
isolation. 

Therefore,  this  proposed  amendment  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  because: 

The  purp6se  of  the  leak  detection  system, 
as  it  applies  to  the  RWCU  and  RHR  system 
areas,  is  to  provide  the  capability  for  leak 
detection  and  automatic  isolation  of  the 
system  as  necessary  in  the  event  of  leakage 
in  these  areas.  This  change  maintains  this 
capability  with  at  least  two  different  methods 
of  detection  of  abnormal  leakage  for 
protection  from  the  flooding  concerns  of  a 
significant  leak  or  line  break  when  the  RHR 
system  is  operating  in  the  shutdown  cooling 
mode,  so  that  redundant  systems  will  not  be 
affected. 

This  change  also  maintains  or  adds 
primary  containment  isolation  logic  for  the 
leak  detection  isolation  based  on  temperature 
monitoring  in  RWCU  areas  and  break 
detection  based  on  RWCU  pump  suction 
flow — high.  The  additional  instrumentation 
and  the  associated  isolation  logic  is  the  same 
or  similar  to  existing  instnunentation  and 
logic  for  containment  actuation 
instrumentation,  so  no  new  failure  modes  are 
created  in  this  way. 

Therefore,  these  proposed  changes  do  not 
create  the  possibility  of  a  new  at  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

(3)  Involve  a  significant  reduction  in  the 
margin  of  safety  because: 

The  change  to  the  automatic  isolation 
setpoint  for  high  Delta  T  leak  detection  in  the 
heat  exchanger  rooms  is  based  on  current 
configuration  calculatedyanalyzed  response 
to  a  small  leak  compared  to  a  circumferential 
break.  The  increased  leakage  rate  in  the 
RWCU  heat  exchanger  rooms  that  is 
necessary  to  actuate  isolation  on  ambient 
temperature  during  winter  conditions,  does 
not  adversely  affect  the  margin  of  safety.  This 
increased  leakage  rate  is  below  the  critical 
crack  leakage  rate  as  represented  in  UFSAR 
(Updated  Final  Safsty  Analysis  Report] 
Figure  5.2-11.  Additionally,  differential 
temperatiue  leak  detection  is  conservative 
under  these  same  conditions,  and  will 
actuate  isolation  at  a  leakage  rate  less  than 
the  established  limit  The  leak  detection 
isolation  logic  is  unchanged  and  thus 
remains  single  failure  proof. 

The  addition  of  automatic  primary 
containment  isolation  on  ambient 


temperature  and  Delta  T-High  for  the  Reactor 
Water  Cleanup  System  (RWCU)  Pump.  Pump 
Valve.  Holdup  Pipe,  and  Filter/Demineralizer 
(F/D)  Valve  Rooms  and  the  addition  of  the 
RWCU  Pump  Suction  Flow  High  line  break 
isolation  add  to  the  margin  of  safety  with 
respect  to  leak  detection  and  line  breaks  in 
the  RWCU  system,  because  the  system 
isolation  diveraity  is  increased  and  the 
amount  of  system  piping  monitored  for 
leakage  is  increased. 

The  setpoints  for  the  ambient  temperature 
and  Delta  T  leak  detection  isolations  being 
changed  or  added  and  the  RWCU  pump 
suction  flow — ^high  are  set  sufficiently  high 
enough  so  as  not  to  increase  the  possibility 
of  spurious  actuation.  In  the  event  that  a 
spurious  actuation  does  occur,  little  safety 
significance  is  presented  since  the  RWCU 
system  performs  no  safety  function.  The 
setpoints  and  allowable  values  for  the 
proposed  changes  also  assure  sufficient 
margin  to  the  analytical  values  and  are  high 
enough  to  prevent  spurious  actuations  based 
on  calculations  consistent  with  Regulatory 
Guide  1.105. 

The  deletion  of  the  RHR  steam  condensing 
mode  isolation  actuation  instrumentation 
does  not  effect  the  margin  of  safety,  because 
this  mode  is  no  longer  utilized  by  LaSalle  in 
Operational  Conditions  1,  2.  or  3  (Run  mode, 
Startup  mode,  or  Hot  Shutdown). 

The  elimination  of  the  temperature  based 
trip  functions  for  the  RHR  shutdown  cooling 
mode  area  is  baaed  on  the  determination  that 
temperature  is  not  the  appropriate  parameter 
for  leak  detection  as  it  does  not  provide 
meaningful  indication  and  will  not  provide 
setpoints  that  would  be  sufficiently  above  the 
noiteal  range  of  ambient  conditions  to  avoid 
spurious  isolations. 

There  ore  t«n>  othw  methods  of  detecting 
abnormal  leakage  and  isolating  the  system  in 
Technical  Specification  trip  function  A.6, 
which  are  A.e.a.  Reactor  Vessel  Water 
Level — Low.  Level  3  and  A.6.C.  RHR  Pump 
Suction  Flow-^ligh.  In  addition,  other 
means  to  detect  leakage  from  the  RHR 
system,  such  as  sump  monitoring  and  area 
radiation  monitoring,  are  also  available.  Also, 
in  accordance  with  Technical  Specification 
Administrative  Requirement  6.2.F.I.  LaSalle 
has  a  leakage  reduction  program  to  reduce 
leakage  from  those  portions  of  systems 
outside  primary  containment  that  contain 
radioactive  fluids.  RHR,  including  piping  and 
components  associated  with  the  shutdown 
cooling  mode,  is  part  of  this  program,  which 
includes  periodic  visual  inspection  of  the 
system  for  leakage. 

The  previous  evaluation  of  diveraity  of 
isolation  parametera.  as  presented  in  Table 
5.2-e  of  the  UFSAR  remains  unchanged. 
Adequate  diversity  of  isolation  parametera  is 
maintained  because  there  are  at  least  two 
different  methods  available  to  detect  and 
allow  isolation  of  the  system  for  a  line  break, 
as  necessary. 

Therefore,  these  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  (TR  S0.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
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proposes  to  determine  that  the 

[Uested  amendment  involves  no 
siit^ficant  hazards  consideration. 
•al  Public  Document  Room 
fion:  Jacobs  Memorial  Library,  815 
Orlando  Smith  Avenue,  Illinois 
ey  Community  College,  Oglesby, 
ois  61348-9692. 
Uomey  for  licensee:  Michael  I. 
':er.  Esquire;  Sidley  and  Austin,  One 
FiHt  National  Plaza,  Chicago,  Illinois 
03. 
C  Project  Director:  Stuart  A. 
Ritfaards. 

ionsolidated  Edison  Company  of  New 
Y^fk.  Docket  No.  50-247.  Indian  Point 
Nuclear  Generating  Unit  No.  2, 
Wp$tchester  County,  New  York. 

ite  of  amendment  request:  October 
1998. 

esaiption  of  amendment  request: 
^9  proposed  amendment  would  revise 
ion  6.0,  administrative  controls,  of 
th^  Technical  Specifications  (TSs). 
Specifically,  TS  Sections  6.5.2.1.J, 
6.7;l.c,  and  6.8.1.a  would  be  revised  to 
co^r^ect  typographical  errors.  In  addition, 
TS  Section  6.5.2.2  would  be  revised  to 
change  the  membership  of  the  Nuclear 
Fajqility  Safety  Committee  (NFSC).  This 
ige  would  provide  ConsoUdated 
m  (Con  Ed)  with  the  flexibility  to 
obllun  industry  experts  outside  of  Con 
Ed  to  perform  the  duties  of  Chairman, 
orlVice  Chairman,  and  members  of  the 

sis  for  proposed  no  significant 
hds^ards  consideration  determination: 
As  Quired  by  10  CFR  50.91(a),  the 
xhc  e  nsee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 


,  There  is  no  significant  increase  in  the 
probability  or  consequences  of  an  accident 
pr^Tiously  evaluated. 

The  proposed  amendment  is 
adi^inistiative  in  nature.  It  involves  a  change 
in  k)  the  Nuclear  Facilities  Safety  Conunittee 
(NFSC)  Chaiiman  or  Vice  Chairman  to  allow 
thq  services  of  an  individual  other  than  a 
seikior  official  of  the  Company,  and  2) 
alloMfing  NFSC  membership  by  other  than 
Con  Edison  employees.  In  either  case, 
coniniiTence  by  the  Senior  Vice  President, 
Niidlear  Operations  is  required. 

These  changes  do  not  affect  possible 
iniriating  events  for  accidents  previously 
evaluated  or  alter  the  configuration  or 
opf^ting  of  the  focility.  The  Limiting  Safety 
Systems  Settings  and  Safety  Limits  specified 
in  tke  current  Technical  Specifications 
remain  unchanged.  Therefore,  the  proposed 
chtiiges  to  the  subfect  Technical 
Specification  would  not  increase  the 
proWiility  or  consequences  of  an  accident 
prStiously  evaluated. 

:  J  The  possibility  of  a  new  or  different  kind 
of  i  t  x:ident  from  any  accident  previously 
ev)  L  uated  has  not  been  created. 


As  stated  above,  the  proposed  changes  are 
administrative  in  nature.  The  safety  analysis 
of  the  facility  remains  complete  and  acau^te. 
There  are  no  physical  changes  to  the  facility, 
and  the  plant  conditions  for  which  the  design 
basis  accidents  have  been  evaluated  are  still 
valid.  The  operating  procedures  and 
emergency  procedures  are  unaffected. 
Consequently,  no  new  failure  modes  are 
introduced  as  a  result  of  the  proposed 
changes.  Therefore,  the  profwsed  changes 
will  not  initiate  any  new  or  different  kind  Of 
accident. 

3.  There  has  been  no  significant  reduction 
in  the  margin  of  safety. 

The  proposed  changes  are  administrative 
in  nature.  Since  there  are  no  changes  to  the 
operation  of  the  facility  or  physical  design 
the  Updated  Final  Safety  Analysis  Report 
(UFSAR)  design  basis,  accident  assumptions, 
or  Technical  Specification  Bases  are  not 
affected.  Therefore,  the  proposed  changes 
will  not  result  in  a  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains.  f4ew 
York  10610. 

Attorney  for  licensee:  Brent  L. 
Brandenburg,  Esq..  4  Irving  Place.  New 
York.  New  York  10003. 

NRC  Project  Director:  S.  Singh  Bajwa, 
Director. 

Consii/ners  Energy  Company,  Docket 
No.  50-255,  Palisades  Plant,  Van  Buren 
County,  Michigan. 

Date  of  amendment  request: 
November  9. 1998. 

Description  of  amendment  request: 
The  proposed  amendment  would  delete 
the  Chemical  and  Volume  Control 
System  (CVCS)  op««bility  requirements 
currently  in  technical  specifications 
(TS)  3.2  and  3.17.6,  and  the  associated 
surveillance  testing  requirements 
currently  in  TS  4.2  and  4.17.  The 
requirements  have  been  added  to  the 
Palisades  Operating  Requirements 
Manual  (ORM). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Do  the  proposed  changes  involve  a 
significant  increase- in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  proposed  changes  delete  certain  TS 
requirements  which  do  not  meet  the  criteria 
of  10  CFR  50.36(c)(2)(ii),  but  identical 


requirements  have  been  added  to  a  document 
(the  ORM)  controlled  under  10  CFR  50.59. 

10  CFR  50.59  specifically  prohibits 
changes  to  the  facility  as  described  in  the 
safety  analysis  report,  and  to  procedures 
described  in  the  safety  analysis  report  "if  the 
probability  of  occurrence  or  the 
consequences  of  an  accident  or  malfunction 
of  equipment  im{}ortant  to  safety  previously 
evaluated  in  the  safety  analysis  report  may  be 
increased".  Since  the  conditions  which  limit 
changes  performed  under  50.59  are  more 
restrictive  than  the  conditions  which  define 
changes  considered  to  involve  a  significant 
hazards  consideration,  moving  of  a 
requirement  from  the  TS  to  a  document 
which  is  controlled  under  50.59  cannot 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Do  the  proposed  changes  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated? 

The  proposed  changes  delete  certain  TS 
requirements  which  do  not  meet  the  criteria 
of  10  CFR  50.36(c)(2)(ii),  but  identical 
requirements  have  been  added  to  a  docimient 
(the  ORM)  controlled  under  10  CFR  50.59. 

10  CFR  50.59  specifically  prohibits 
changes  to  the  fecility  as  described  in  the 
safety  analysis  report,  and  to  procedures 
described  in  the  safety  analysis  report  "if  a 
possibility  for  an  accident  or  malfunction  of 
a  different  type  than  any  evaluated 
previously  in  the  safety  analysis  report  may 
be  created".  Since  the  conditions  which  limit 
changes  perfonned  tmder  50.59  are  more 
restrictive  than  the  conditions  which  define 
changes  considered  to  involve  a  significant 
hazards  consideration,  relocation  of  a 
requirement  from  the  TS  to  a  dociunent 
which  is  controlled  under  50.59  cannot 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

Do  the  proposed  changes  involve  a 
significant  reduction  in  a  margin  of  safety? 

The  proposed  changes  delete  certain  TS 
requirements  which  do  not  meet  the  criteria 
of  10  CFR  50.36(c)(2)(ii).  but  identical 
requirements  have  been  added  to  a  document 
(the  ORM)  controlled  undeir  10  CFR  50.59. 

10  CFR  50.59  specifically  prohibits 
changes  to  the  facility  as  described  in  the 
safety  analysis  report,  and  to  procedures 
described  in  the  safety  analysis  report  if  the 
margin  of  safety  is  reduced.  Since  the 
conditions  which  limit  changes  perfomed 
under  50.59  are  more  restrictive  than  the 
conditions  which  define  changes  considered 
to  involve  a  significant  hazards 
consideration,  relocation  of  a  requirement 
from  the  TS  to  a  document  which  is 
controlled  under  50.59  cannot  involve  a 
significant  reduction  in  a  maigin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 
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Local  Public  Document  Room 
location:  Van  Wylen  Library,  Hope 
College,  Holland,  Michigan  49423-3698. 

Attorney  for  licensee:  Aninas  T. 
Udrys,  Esquire,  Consumers  Energy 
Company,  212  West  Michigan  Avenue, 
Jackson,  Michigan  49201. 

NRC  Project  Director:  Cynthia  A. 
Carpenter. 

Duke  Energy  Corporation,  Docket  Nos. 
50-369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina. 

Date  of  amendment  request:  July  22 
and  October  22. 1998. 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  the  Technical  SpeciHcations  (TS) 
to  reflect  the  licensee's  planned  use  of 
fuel  supplied  by  Westinghouse.  The 
Westinghouse  hiel  has  different  design 
characteristics  from  the  fuel  currently  in 
use.  Accordingly,  the  following  changes 
would  need  to  be  made  to  the  TS:  Figure 
2.1.1-1.  "Reactor  Core  Safety  Limits- 
Four  Loops  in  Operation";  various  core 
operating  parameters  specified  by 
Surveillance  Requirements  3.2.1.2, 
3.2.1.3,  and  3.2.2.2;  Section  4.2.1,  "Fuel 
Assemblies";  and  Section  5.6.5,  "Core 
Operating  Limits  Report  (COLR)." 

Basis  for  proposea  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

First  Standard 

Implementation  of  this  LAR  [license 
amendment  request]  would  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  revised  Reactor  Core  Safety 
Limits  Figure  further  restricts  acceptable    " 
operation.  Moving  an  uncertainty  factor  from 
the  Improved  Technical  Specifications  to  the 
Core  Operating  Limits  Report  (COLR)  does 
not  exempt  this  factor  from  regulatory 
restrictions.  COLR  parameters  are  generated 
by  NRC  approved  methods  with  the  intent  of 
ensuring  that  previously  evaluated  accidents 
remain  bounding.  The  COLR  is  submitted  to 
the  NRC  upon  implementation  of  each  fuel 
cycle  or  when  the  document  is  otherwise 
revised.  No  accident  probabilities  or 
consequences  will  be  impacted  by  this  LAR. 

Second  Standard 

Implementation  of  this  LAR  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated.  The  revised  Reactor  Core  Safety 
Limits  Figure  further  restricts  acceptable 
operation.  Moving  an  uncertainty  factor  from 
the  Improved  Technical  Specifications  to  the 
COLR  does  not  exempt  this  factor  from 
regulatory  restrictions.  Since  the  parameter 
in  question  is  not  being  deleted,  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated  does 
not  exist 


Tliird  Standard 

Implementation  of  this  LAR  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  Margin  of  safety  is  related  to  the 
confidence  in  the  ability  of  the  fission 
product  barriers  to  perform  their  design 
functions  during  and  following  an  accident 
situation.  These  barriers  include  the  fuel 
cladding,  the  reactor  coolant  system,  and  the 
containment  system.  Use  of  the  ZIRLO^m 
cladding  material  has  been  reviewed  and 
approved  in  Reference  1  (as  listed  in  Chapter 
2.1  of  Topical  Report  DPC-NE-2009/DPC- 
NE-2009P,  Duke  Power  Company 
Westinghouse  Fuel  Transition  Report). 
ZIRLO""^  cladding  has  been  extensively  used 
in  Westinghouse  nuclear  reactors.  The 
changes  proposed  in  this  LAR  are  necessary 
to  ensure  that  the  performance  of  the  fission 
product  barriers  (cladding)  will  not  be 
impacted  following  the  replacement  of  one 
fuel  design  for  another.  No  safety  margin  will 
be  significantly  impacted. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  J.  Murrey  Atkins  Library, 
University  of  North  Carolina  at 
Charlotte,  9201  University  City 
Boulevard,  Charlotte,  North  Carolina. 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Energy  Corporation,  422  South 
Church  Street,  Charlotte,  North 
Carolina. 

NRC  Project  Director:  Herbert  N. 
Berkow. 

Entergy  Gulf  States,  Inc.,  and  Entergy 
Operations,  Inc.,  Docket  No.  50-458, 
River  Bend  Station,  Unit  1,  West 
Feliciana  Parish,  Louisiana. 

Date  of  amendment  request: 
November  20, 1998. 

Description  of  amendment  request: 
The  licensee  has  proposed  an 
amendment  to  Facility  Operating 
License  No.  NPF-47,  Appendix  A — 
Technical  Specifications  (TS)  Section 
3.1.6,  "Control  Rod  Pattern."  The 
proposed  change  will  be  implemented 
through  the  establishment  of  a  new 
specification  added  to  Section  3,10, 
"Special  Operations."  The  proposed 
specification  will  be  TS  Section  3.10.9, 
"Control  Rod  Pattern— Cycle  8."  The 
new  TS  3.10.9  is  required  due  to  a 
current  plant-specific  configuration 
where  5  control  rods  have  been  inserted 
into  the  reactor  core  for  neutron  flux 
suppression  surrounding  2  fuel 
assemblies  which  have  been  identified 
as  having  possible  fuel  cladding  defects. 
The  new  requirement  is  intended  to  be 
effective  for  the  remainder  of  the  current 
fuel  cycle  (Cycle  8),  and  is  in  force 


when  rod  withdrawal  operations  begin 
fttim  a  condition  of  100%  rod  density  to 
20%  rated  thermal  power  (RTP). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  The  request  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Accidents  analyzed  in  the  SAR  have  been 
examined  for  any  impact  caused  by  this 
exception  to  the  [Banked  Position 
Withdrawal  Sequence]  BPWS  operation.  The 
limiting  event  is  the  [Control  Rod  Drive 
Accident)  CRDA  as  described  in  SAR 
Sections  4.3.2  and  15.4.9.  The  limit  on 
energy  addition  to  the  fuel  is  280  cal/gm  as 
identified  in  the  SRP  section  15.4.9.  Bank 
Position  Withdrawal  Sequence  is  established 
to  reduce  maximum  incremental  control  rod 
worths  and  thus  minimize  consequences 
resulting  from  an  accident.  The  reactor  will 
be  operated  as  before  using  BPWS.  Having 
the  current  rod  configuration  with  5  rods  to 
minimize  impact  on  the  two  fuel  cladding 
imperfections,  in  lieu  of  eight  rods 
inoperable  separated  by  two  cells,  will  not 
affect  initiators  of  a  Control  Rod  Drop 
Accident.  In  addition,  this  existing  rod 
configuration  has  been  analyzed  and  the 
resulting  consequences  continue  to  be 
bounded  by  the  licensing  evaluations.  The 
insertion  of  the  identified  control  rods  will 
not  affect  the  assumed  reactivity  insertion 
time  of  any  event.  The  location  of  the  control 
rods  has  been  reviewed  by  GE  using  the  NRC 
approved  methodology.  Operation  within 
these  limits  will  ensure  that  the 
consequences  of  a  transient  or  accident 
remain  within  the  acceptable  limits  of  the 
evaluation.  Specifically,  rod  worths  for  the 
proptosed  configuration  are  bounded  by  the 
rod  worths  allowed  for  these  configurations 
per  TS;  thus,  the  proposed  configuration  is 
more  conservative  than  that  allowed  per  TS. 
The  results  confirm  all  assimied  limits  are 
maintained.  The  proposed  change  ensures 
that  the  consequences  of  abnormal  operation 
and  accidents  are  acceptable. 

The  additional  Technical  Specification 
will  control  the  configuration  of  the  plant  to 
that  supported  by  the  evaluation.  If  this 
evaluated  configuration  is  not  supported,  the 
plant  will  be  required  to  be  placed  in  a 
configuration  where  the  Control  Rod  Drop 
Accident  is  not  applicable,  as  the  current 
specification  requires.  The  plant  is  therefore 
maintained  within  limits  as  currently 
allowed.  With  these  limits  the  consequences 
of  an  event  are  not  increased. 

The  probability  of  an  accident  is  not 
affected  by  the  proposed  Technical 
Specification  changes  since  the  operation  of 
systems  or  equipment  that  could  initiate  an 
accident  are  not  affected.  Therefore,  the 
proposed  changes  do  not  significantly 
increase  the  probability  or  consequences  of 
any  previously  evaluated  accident. 

(2)  The  request  does  not  create  the 
possibility  of  occurrence  of  a  new  or  different 
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kind  of  accident  from  any  accident 
previously  evaluated. 

Tbf  proposed  changes  do  not  involve  any 
alteijajtion  of  plant  hardware  or  significant 
chaqke  in  plant  operation.  Assuming  the  5 
suppression  rods  are  bypassed  in  lieu  of  eight 
rods  separated  by  two  cells  does  not  affect 
event  initiators  or  event  consequences.  No 
planft  modifications  are  required  which 
would  affect  plant  operation.  Operation  with 
the  control  rod  pattern  in  the  proposed 
coni  ifeuration  will  ensure  the  results  of  a 
CXE  i  i  will  remain  within  the  assumptions  of 
the  current  safety  analysis.  The  system  will 
continue  to  ensure  that  the  limits  of  control 
rod  ivorth  remain  within  the  assumptions  of 
the  CRDA.  The  revised  Technical 
Specifications  will  continue  to  assure  that 
plant  operation  is  consistent  with  the 
assumptions,  initial  conditions,  and  assimied 
powjer  distribution  and,  therefore,  will  not 
creaU  a  new  type  of  accident. 

Tht  proposed  Technical  Specifications 
will  maintain  the  plant  in  a  configuration 
supported  by  evaluation.  The  response  to  a 
CROA  will  be  within  current  accepted  limits 
and  jtherefore  no  event  of  a  different  kind  has 
been  treated.  The  prop>osed  Technical 
Specification  changes  do  not  introduce  any 
newj  modes  of  plant  operation  nor  involve 
new|  lystem  interactions.  Therefore, 
opeyation  with  the  5  suppression  rods 
inseHed  does  not  create  the  possibility  of  an 
occiurence  of  a  new  or  different  kind  of 
acciqent  from  any  accident  previously 
evaluated. 

OD  !The  request  does  not  involve  a 
signifecant  reduction  in  a  margin  of  safety. 

Thfe  proposed  Technical  Specification  and 
the  rod  pattern  control  system  will  continue 
to  ensure  the  limits  of  control  rod  worth 
remain  within  the  assumptions  which 
support  the  CRDA  analysis  of  280  cal/gm 
maxipium  energy  heat  addition  to  the  fuel. 
Thi^  imposed  limit  of  280  cal/gm  provides  a 
mai»n  of  safety  from  the  experimental  value 
of  apbroximately  330  cal/gm  at  which  the 
fully  molten  state  for  UOz  occurs.  The 
existing  rod  configuration  with  5  suppression 
rods  inserted  to  minimize  impact  on  the  two 
fiiel  cladding  imperfections  has  been 
analyzed  using  NRC  approved  methodology. 
Cycle  specific  evaluation  has  confirmed  that 
the  consequences  resulting  from  a  CRDA 
continues  to  be  bounded  by  the  licensing 
ana^sis  for  this  event.  Since  there  are  no 
changes  in  the  acceptance  criteria,  the 
proii^sed  changes  will  not  create  a  reduction 
in  the  margin  of  safety.  These  limits  establish 
the  necessary  restrictions  on  power  operation 
and  tiiereby  ensure  that  the  core  is  operated 
within  the  assumptions  and  initial 
conditions  of  the  transient  and  accident 
analyses. 

Aj^ demonstrated  in  the  evaluation, 
ope^tion  within  these  limits  will  ensure  that 
the  ^argin  of  safety  will  be  maintained  to  the 
same  level  described  in  the  Technical 
Specifications  Bases  and  the  USAR  and  the 
consequences  of  the  postulated  transient  or 
accidents  are  not  increased.  This  limit  of  280 
cal/gtn  is  not  exceeded  during  any  transient 
or  postulated  accident.  Therefore,  the 
proposed  Technical  Specifications  to  allow 
star  lip  and  continued  operation  in  the  low 
pov4«ir  region  with  these  control  rods  inserted 


do  not  involve  a  significant  reduction  in 
margin  of  safety. 

The  NRC  staff  has  reviev^ed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Government  Documents 
Department,  Louisiana  State  University, 
Baton  Rouge,  LA  70803. 

Attorney  for  licensee:  Mark 
Wetterhahn,  Esq.,  Winston  &  Strawn, 
1400  L  Street,  NW.,  Washington,  DC 
20005. 

NRC  Project  Director:  John  N. 
Hannon. 

Entergy  Operations  Inc.,  Docket  No. 
50-382,  Waterford  Steam  Electric  ^ 
Station,  Unit  3,  St.  Charles  Parish. 
Louisiana. 

Date  of  amendment  request:  July  2, 
1998. 

Description  of  amendment  request: 
The  proposed  change  will  modify  the 
ACTION  Requirements  for  Technical 
Specification  (TS)  3/4.3.2  for  the 
Emergency  Feedwater  Actuation  Signal 
(EFAS).  A  change  to  the  TS  Bases 
Section  3/4.3.2  has  been  included  to 
support  this  change.  The  objective  of 
this  change  is  to  add  a  restriction  on  the 
period  of  time  a  channel  of  EFAS 
instrumentation  can  remain  in  the 
tripped  condition. 

aasis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Response:  No 

The  proposed  revision  to  the  TS  changes 
the  allowed  outage  time  that  a  channel  of 
EFAS  SGDPI  [Steam  Generator  Differential 
Pressure  Instrumentation]  can  be  in  the 
tripped  condition  from  a  maximum  of 
approximately  18  months  when  one  channel 
is  inoperable  and  92  days  when  two  channels 
are  inoperable  to  48  hours.  If  a  channel  were 
in  the  tripped  condition  and  a  single  failure 
occurred  (failure  of  one  other  channel  of 
EFAS  SGDPI),  an  inadvertent  EFAS  signal 
would  be  generated.  During  a  Design  Basis 
MSLB  [Main  Steam  Line  Break]  or  FLB 
(Feedwater  Line  Break]  Accident,  this  single 
failure  would  send  EFW  [Emergency 
Feedwater)  to  the  faulted  steam  generator. 
The  Waterford  3  safety  analysis  assumes  that 
the  excess  Reactor  Coolant  System  (RCS) 
cooldown  and  return  to  power  associated  - 
with  the  MSLB  will  be  terminated  when  the 


faulted  steam  generator  empties.  If  additional 
EFW  were  added,  the  RCS  cooldown  would 
be  extended  and  the  return  to  power  may 
increase. 

Reducing  the  time  that  a  channel  of  EFAS 
SGDPI  can  be  placed  in  the  tripped  condition 
will  reduce  the  probability  of  this  scenario 
occurring  during  a  Design  Basis  Accident. 
Since  the  allowed  outage  time  for  a  channel 
of  EFAS  SGDPI  is  being  limited  to  48  hours, 
this  is  considered  an  off-normal  operation 
and  a  single  failure  is  not  required  to  be 
postulated  during  a  Design  Basis  Accident  in 
the  accident  analysis.  Reducing  the  time  the 
channel  can  be  placed  in  the  tripped 
condition  and  thus,  the  exposure  time  to  this 
scenario,  wpuld  not  be  an  accident  initiator. 
The  proposed  change  of  being  more 
conservative  relative  to  allow[ed)  outage  time 
in  the  tripped  condition  will  not  affect  the 
assumptions,  design  parameters,  or  results  of 
any  accident  previously  evaluated. 

Therefore,  the  proposed  change  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

2.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change  create 
the  possibility  of  a  new  or  different  type  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  change  does  not  alter  the 
design  or  configuration  of  the  plant.  The 
proposed  change  provides  a  more 
conservative  allowed  outage  time  for  the 
channel  to  be  in  the  tripped  condition.  There 
has  been  no  physical  change  to  plant 
systems,  structures  or  components  nor  will 
the  proposed  change  reduce  the  ability  of  any 
of  the  safety-related  equipment  required  to 
mitigate  Anticipated  Operational 
Occurrences  or  accidents.  The  configuration 
required  by  the  proposed  specification  is 
permitted  by  the  existing  specification. 

Therefore,  the  projxjsed  change  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  reduction  in  a  margin  of 
safety? 

Response:  No. 

The  proposed  change  provides  a  more 
conservative  allowed  outage  time  for  the 
channel  to  be  in  the  tripped  condition.  By 
reducing  the  allowed  outage  time,  the 
probability  is  reduced  that  a  single  failure 
(failure  of  one  channel  of  EFAS  SGDPI  with 
one  channel  in  the  tripped  condition)  would 
occur  that  would  send  EFW  to  the  faulted 
steam  generator.  Therefore,  the  only  change 
to  the  margin  of  safety  would  be  an  increase. 
Since  the  allowed  outage  time  for  a  channel 
of  EFAS  SGDPI  is  being  limited  to  48  hours, 
this  is  considered  an  off-nonnal  operation 
and  a  single  failure  is  not  required  to  be 
postulated  during  a  Design  Basis  Accident  in 
the  accident  analysis.  The  proposed  changes 
do  not  affect  the  limiting  conditions  for 
operation  or  their  bases. 

Therefore,  the  proposed  change  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 
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The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
Location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront, 
New  Orleans,  LA  70122. 

Attorney  for  licensee:  N.S.  Reynolds, 
Esq..  Winston  &  Strawn  1400  L  Street 
NW.,  Washington,  DC  20005-3502. 

NHC  Project  Director:  John  N. 
Hannon. 

Florida  Power  and  Light  Company,  et 
al..  Docket  No.  50-389.  St.  Lucie  Plant, 
Unit  No.  2.  St.  Lucie  County,  Florida. 

Date  of  amendment  request: 
December  31. 1997,  as  supplemented 
November  25, 1998. 

Description  of  amendment  request: 
The  proposed  amendment  will  revise 
the  St.  Lude  Unit  2  Technical 
Specifications  to  permit  an  increase  in 
the  allowed  Spent  Fuel  Pool  (SFP) 
storage  capacity. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Analyses  to  support  the  proposed  fuel  pool 
capacity  increase  have  been  develof>ed  using 
conservative  methodology.  The  analysis  of 
the  potential  accidents  summarized  below 
has  shown  that  there  is  no  significant 
increase  in  the  consequences  of  any  accident 
previously  analyzed.  A  review  of  relevant 
plant  operations  has  also  demonstrated  that 
there  is  no  significant  increase  in  the 
probability  of  occunence  of  any  accident 
previously  analyzed.  This  conclusion  is  also 
discussed  below. 

Previously  evaluated  accidents  that  were 
examined  for  this  proposed  license 
amendment  include:  Fuel  Handling 
Accident,  Spent  Fuel  Cask  Drop  Accident, 
and  Loss  of  all  Fuel  Pool  Cooling. 

There  will  be  no  change  in  the  mode  of 
plant  operation  or  in  the  availability  of  plant 
systems  as  a  result  of  this  proposed  change: 
the  systems  inter&cing  with  the  spent  fuel 
.  pool  have  previously  encountered  borated 
pool  water  and  are  designed  to  interact  with 
irradiated  spent  fuel  and  remove  the  residual 
heat  load  generated  by  isotopic  decay.  The 
proposed  amendment  does  not  require  a 
change  in  the  maintenance  interval  or 
maintenance  scope  for  the  fuel  pool  cooling 
system  or  for  the  spent  fuel  cask  crane.  The 
firequency  of  cask  handling  operations  and 
the  maximum  weight  carried  by  the  crane  is 
not  increased  as  a  result  of  the  proposed 


license  amendment  Thus,  there  will  be  no 
increase  in  the  probability  of  a  loss  of  fuel 
pool  cooling  or  in  the  pnAiability  of  a  fidlure 
of  the  cask  crane  as  a  result  of  the  proposed 
amendment. 

There  will  not  be  a  significant  increase  in 
the  frequency  of  handling  discharged 
assemblies  in  the  fuel  pool  as  a  result  of  this 
change;  any  handling  of  fuel  in  the  spent  fuel 
pool  will  continue  to  be  performed  in  borated 
water.  If  the  license  amendment  is  approved, 
there  will  be  a  one-time  repositioning  of 
certain  discharged  assemblies  stored  in  the 
fiiel  pool  to  comply  with  the  revised 
positioning  requirements,  but  the  increased 
pool  storage  capacity  will  permit  the  deferral 
of  spent  fuel  handling  associated  with  cask 
loading  operations.  Fuel  manipulation  during 
the  repositioning  activity  will  be  performed 
in  the  same  manner  as  for  fuel  placed  in  the 
spent  fiiel  pool  during  refiieling  outages. 
There  will  be  no  changes  in  the  manner  of 
handling  fuel  discharged  from  the  core  as  a 
result  of  refueling;  administrative  controls 
will  continue  to  be  used  to  specify  fuel 
assembly  placement  requirements.  The 
relative  positions  of  Region  I  and  Region  11 
storage  locations  will  remain  the  same  within 
the  fuel  pool.  Therefore,  the  probability  of  a 
fuel  handling  accident  has  not  been 
significantly  increased. 

The  consequences  of  a  fuel  handling 
accident  have  been  evaluated.  The 
radioactive  release  consequences  of  a 
dropped  fuel  assembly  are  not  affected  by  the 
proposed  increase  in  fuel  pool  storage 
capacity.  They  remain  bounded  by  ^e  results 
of  calculations  perfonned  to  justify  the 
existing  St.  Lucie  Unit  2  fuel  storage  racks 
and  bumup  limits.  At  the  limiting  fuel 
assembly  burnup,  radioactive  releases  from  a 
dropped  assembly  would  be  only  a  small 
fraction  of  NRC  guidelines.  The  input 
parameters  employed  in  analyzing  tills  event 
are  consistent  with  the  current  values  of  fuel 
enrichment,  discharge  bumup  and  uranium 
content  used  at  St.  Lucie  Unit  2  and  with 
future  use  of  the  "value-added"  fuel  pallet 
design.  Thus,  the  consequences  of  the  fuel 
assembly  drop  accident  would  not  be 
significantly  increased  from  those  previously 
evaluated. 

The  capability  of  the  fiiel  pool  cooling 
system  to  handle  the  increased  number  of 
discharged  assemblies  has  been  examined. 
The  impact  of  a  toUl  loss  of  spent  fuel  pool 
cooling  flow  on  available  equipment  recovery 
time  and  on  fiiel  cladding  integrity  has  also 
been  evaluated.  For  the  limiting  full  core 
discharge,  sufficient  time  remains  available 
to  restore  cooling  flow  or  to  provide  an 
alternate  makeup  source  before  boiloff  results 
in  a  fiiel  pool  water  level  less  than  that 
needed  to  maintain  acceptable  radiation  dose 
levels.  Analysis  has  shown  that  in  the  event 
of  a  total  loss  of  fuel  pool  cooling  fuel 
cladding  integrify  is  maintained.  Therefore, 
the  consequences  of  a  loss  of  fuel  pool 
cooling  event,  including  the  effect  of  the 
proposed  increase  in  fiiel  pool  storage 
capacity,  have  not  been  significantly 
increased  from  previously  analyzed  results 
for  this  type  of  accident. 

The  analysis  of  reccHxl  pertaining  to  the 
radiological  consequences  of  the  hypothetical 
drop  of  a  loaded  spent  fuel  cask  just  outside 


the  Fuel  Handling  Building  was  examined  to 
determine  the  impact  of  the  increased  fuel 
storage  capacity  on  this  accident's  results. 
The  results  of  the  previously  performed 
analysis  were  determined  to  bound  the 
conditions  described  by  the  proposed  license 
amendment,  thus  the  consequences  of  the 
cask  drop  accident  would  not  be  significantly 
increased  as  a  result  of  this  change. 
It  is  concluded  that  the  propomd 
amendment  to  increase  the  storage  capacity 
of  the  St.  Lude  Unit  2  spent  fuel  pool  will 
not  involve  a  significant  increase  in  the 
probabilify  or  consequences  of  any  accident 
previously  evaluated. 

2.  The  proposed  amendment  will  not 
create  the  possibility  of  a  new  or  difCsrent 
type  of  accident  from  any  accident 
previously  evaluated. 

In  this  license  amendment  FPL  [Florida 
Power  ft  Light  Co.]  proposes  to  credit  the 
negative  reactivity  associated  with  a  portion 
of  the  soluble  boron  present  in  the  spent  fuel 
pool.  Soluble  boron  has  always  been  present 
in  the  St.  Lucie  Unit  2  spent  friel  pool;  as 
such  the  possibility  of  an  inadvertent  fuel 
pool  dilution  has  always  existed.  However, 
the  spent  fiiel  p>ool  dilution  analysis 
demonstrates  that  a  dilution  of  the  Unit  2 
spent  fuel  pool  which  could  increase  the 
pool  kcfr  to  greater  than  0.95  is  not  a  credible 
event.  Neither  implementation  of  credit  for 
the  reactivity  of  fuel  pool  soluble  boron  nor 
the  proposed  increase  in  the  fuel  pool  storage 
capacity  will  create  the  possibility  of  a  new 
or  different  type  of  accident  at  St.  Lucie  Unit 
2. 

An  examination  of  the  limiting  fiiel 
assembly  misload  has  determined  that  this 
would  not  represent  a  new  or  diffierent  type 
of  accident  None  of  the  other  accidents 
examined  as  a  part  of  this  license  submittal 
represent  a  new  or  different  type  of  accident; 
each  of  these  situations  has  been  previously 
analyzed  and  determined  to  produce 
acceptable  results. 

The  proposed  license  amendment  will  not 
result  in  any  other  changes  in  the  mode  of 
spent  fuel  pool  operation  at  St  Lucie  Unit  2 
or  in  the  method  of  handling  irradiated 
nuclear  fuel.  The  spMtial  relationship 
between  the  fuel  storage  racks  and  the  cask 
crane  range  of  motion  is  not  afSscted  by  the 
proposed  change. 

As  a  result  of  the  evaluation  and 
supporting  analyses,  FPL  has  determined  that 
the  proposed  fuel  pool  capacity  increase  does 
not  create  the  possibility  of  a  new  or  different 
type  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

FPL  has  determined,  based  on  the  nature 
of  the  proposed  license  amendment  that  the 
issue  of  margin  of  safety,  when  applied  to 
this  fuel  pool  capacity  increase,  should 
address  the  following  areas: 

1.  Fuel  Pool  reactivity  considerations 

2.  Fuel  Pool  boron  dilution  considerations 

3.  Thermal-Hydraulic  considerations 

4.  Structural  loading  and  seismic 
considerations 

The  Technical  Specification  changes 
proposed  by  this  license  amendment,  the 
proposed  spent  fiiel  pool  slanga 
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o  ^figuration  and  the  exiiting  Technical 
Sp^fication  limits  on  fuel  pool  soluble 
boron  concentration  provide  sufficient  safety 
margin  to  ensure  that  the  amy  of  fuel 
assemblies  stored  in  the  spent  fiiel  pool  wrill 
alMrays  remain  subcritical.  The  revised  spent 
fil4l  storage  configuration  is  based  on  a  Unit 
2  Isbedfic  criticality  analysis  performed  using 
mothodology  consistent  with  that  approved 
l^lthe  NRC  Additionally,  the  soluble  boron 
co|tcentration  required  by  current  Technical 
Specifications  ensures  that  the  fuel  pool  kc«r 
will  be  always  be  maintained  substantially 
IcU  than  0.95. 

The  Unit  2  criticality  analysis  established 
tl|at  the  kcff  of  the  spent  fuel  pool  storage 
rSdks  will  be  less  than  1.0  with  no  soluble 
boron  in  the  fuel  pool  water,  including  the 
eflbct  of  all  uncertainties  and  tolerances. 
Credit  for  the  soluble  boron  actually  present 
is  ^ised  to  offset  tmcertainties,  tolerances,  off- 
nomal  conditions  and  to  provide  maigin 
s^Ch  that  the  spent  fuel  pool  kcw  is 
lintained  less  than  or  equal  to  0.95.  FPL 
t  also  demonstrated  that  a  decrease  in  the 
i^#l  pool  boron  concentration  such  that  kcrr 
beeds  0.95  is  not  a  credible  event 
1 1  Current  Technical  Specifications  require 
H  tt  the  fuel  pool  boron  concentration  be 
lintained  greater  than  ch'  equal  to  1720 
pf«n.  This  baton  value  is  substantially  in 
vifk^Bn  of  the  520  ppm  required  by  the 

nty  and  reactivity  equivalendng 
lyaes  discussed  in  this  evaluation  and  the 
i  ppm  value  required  to  maintain  kdr  less 
I  or  equal  to  0.95  in  the  presence  of  the 
t  adverse  mispositioned  fuel  assembly, 
tie  St.  Lucie  Unit  2  fuel  pool  boron 
icentration  will  continue  to  be  maintained 
significantly  in  excess  of  1266  ppm;  the 
sposed  license  amendment  wUl  not  result 

ges  in  the  mode  of  operation  of  the 
iieling  water  tank  (RWT)  or  in  its  use  for 
Bup  to  the  fuel  pool.  Thus,  operatimi  of 
kf  spent  fuel  pool  following  the  proposed 
ge,  combined  with  the  existing  foel  pool 
on  concentration  Technical  Specification 
ait  of  1720  ppm,  will  continue  to  ensure 
|lt  kcir  of  die  foel  pool  will  be  substantially 
I  than  0.95. 

Even  if  this  not-credible  dilution  event  was 
r,  no  radiation  would  be  released;  the 
|ly  consequence  would  be  a  reduction  of 
iitdown  raaij^  in  the  fiiel  pool.  The 
llume  of  unborated  water  required  to  dilute 
I  fuel  pool  to  a  kcfr  of  0.95  is  so  large  (in 
I  of  358,900  gallons  to  dilute  the  fbel 
dI  to  520  iq[im  baton)  that  only  a  limited 
aber  of  water  sources  could  be  considered 
piitential  dilutirai  sources.  The  likelihood 
th^  this  level  of  water  use  could  remain 

1  by  plant  personnel  is  extremely 


meeting  die  acceptance  criteria  for  fiiel 
reactivity,  the  proposed  amendment  to 
the  storage  capacity  of  the  existing 
fbkl  pool  radcs  does  not  involve  a  significant 
r  muction  in  the  margin  of  safety  for  nuclear 
iticality. 

iculations  of  the  spent  fiiel  pool  heat 
with  an  increased  foel  pool  inventory 
performed  using  ANSI/ANS-5.1-1979 
lodokigy.  This  method  was  demonstrated 
luce  OMnervative  results  through 

toactual  St  Lucie  Unit  2  foel 
pool  >vwirfirinn«  and  by  comparison  of  its 


results  to  those  generated  by  a  calculation 
using  Auxiliary  Systems  Branch  Technical 
Position  9-2  methodology.  Conservative 
methods  were  also  used  to  demonstrate  foel 
cladding  integrity  is  maintained  in  the 
absence  of  cooling  system  forced  flow.  The 
results  of  these  calculations  demonstrate  that, 
for  the  limiting  case,  the  existing  foel  pool 
cooling  system  can  maintain  foel  pool 
conditions  within  acceptable  limits  with  the 
increased  inventory  of  discharged 
assemblies. 

Therefore,  the  proposed  change  does  not 
result  in  a  significant  reduction  in  the  margin 
of  safety  with  respect  to  thermal-hydraulic  or 
spent  fuel  cooling  considerations. 

The  primary  safety  function  of  the  spent 
foel  pool  and  the  foel  storage  racks  is  to 
maintiiin  discharged  foel  assemblies  in  a  safe 
configuration  for  all  environments  and 
abnormal  loadings,  such  as  an  earthquake,  a 
loss  of  pool  cooling  or  a  drop  of  a  spent  foel 
assembly  during  routine  spent  foel  handling. 
The  proposed  increase  in  spent  foel 
inventory  on  the  fuel  pool  and  the  existing 
storage  racks  have  been  evaluated  and  show 
that  relevant  criteria  for  foel  rack  stresses  and 
floor  loadings  have  been  met  and  that  there 
has  been  no  significant  reduction  in  the 
margin  of  safety  for  these  criteria. 

The  NRC  stalf  has  reviewed  the 
licensee's  analysis  and  the  changes 
proposed  in  the  November  25, 1998 
supplement  to  the  original  submittal 
and  based  on  this  review,  it  appears  that 
the  three  standards  of  50.92(c)  continue 
to  be  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  hidian  River  Jtmior  College 
Library,  3209  Virginia  Avenue,  Fort 
Pierce,  Florida  34954-9003. 

Attorney  for  licensee:  M.S.  Ross, 
Attorney,  Florida  Power  &  Light,.  P.O. 
Box  14000.  Jimo  Beach,  Florida  33408- 
0420. 

NRC  Project  Director:  Frederick  J. 
Hebdon. 

Florida  Power  and  ligjtit  Company, 
Docket  Nos.  50-250  and  50-251.  Turkey 
Point  Plant  Units  3  and  4,  Dade  County. 
Florida. 

Date  of  amendment  request:  October 
27, 1998. 

Description  of  amendment  request: 
The  licensee  proposed  to  change 
Tedmical  SpecificatiiHi  (TS)  6.3, 
Facility  Staff  QualificaticHis,  in  order  to 
incorporate  qualifications  for  the  Multi- 
Discipline  Supervisor.  The  current  TS 
requires  that  plant  staff  meet  the 
requirements  of  the  American  National 
Standards  Institute  (ANSI)  N18.1-1971, 
which  requires  non-licensed  supervisors 
to  have  a  high  school  dipl<Hna  or 
equivalent  md  a  tninimiiTn  of  4  years 
experience  in  the  craft  or  discipline  they 
supervise.  The  imiposed  change 
requires  the  Multi-Discipline  Supervisor 


to  have,  (1)  a  high  school  diploma  or 
equivalent,  (2)  a  minimum  of  4  years  of 
related  technical  experience,  which 
shall  include  3  years  of  power  plant 
experience  of  which  one  year  is  at  a 
nuclear  power  plant,  and  (3)  completed 
the  Multi-Discipline  Supervisor  training 
program. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Operation  of  the  fecility  in  accordance 
with  the  proposed  amendments  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  amendments  do  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  the  proposed  changes  are 
administrative  in  nature  addressing 
persoimel  qualification  issues.  The  Multi- 
Discipline  Supervisor  (MDS)  position  will  be 
filled  with  personnel  who  are  experienced  in 
one  or  more  technical  disciplines 
(maintenance,  operations,  engineering,  or 
other  related  technical  discipline). 
Fundamental  working  knowledge  of  tasks 
being  performed  will  be  acquired  through  the 
MDS  initial  training  program.  The  training 
concentrates  on  developing  the  skills  and 
knowledge  of  an  MDS  to  safely  oversee  tasks 
for  multi-discipline  work  teams.  Therefore, 
four  yeara  experience  in  any  related  technical 
discipline  or  disciplines  combined  with  the 
MDS  training  program  provide  adequate 
technical  knowledge  for  proper  )ob  oversight. 
These  proposed  changes  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  they  do  not  affect 
assumptions  contained  in  plant  safety 
analyses,  the  physical  design  and/or 
operation  of  the  plant,  nor  do  they  affect 
Technical  Specifications  that  preserve  safety 
analysis  assumptions.  Therefore,  the 
proposed  rh«ng^  do  not  affect  the 
probability  or  consequences  of  accidents 
previously  analyzed. 

(2)  Operation  of  the  fecility  in  accordance 
with  the  proposed  amendments  would  not 
create  the  poasilnlity  of  a  new  or  different 
kind  of  accident  from  any  acddant 
previously  evaluated. 

The  flMWfl^  being  propoeed  an 
adminittntive  in  nature  and  do  not  affect 
asaumptioos  contained  in  plant  safety 
analyses,  the  i^ysical  dasign  aad/or  modes 
of  plant  opanitioe  defined  in  tiie  facility 
openting  lioenee.  or  Technical  Spadficatioas 
that  praaarva  safety  analysis  assomptioiu. 
These  changes  address  qoalification 
requiremants  for  the  MDS  position.  Since  the 
propoeed  rhangss  do  not  change  the 
qusilifications  far  those  individuals 
responsible  far  the  actual  licensed  operation 
of  the  facility,  operation  of  the  fecility  in 
accordance  with  the  proposed  amendments 
would  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  bom  any  accident 
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previously  evaluated.  No  new  failure  mode  is 
introduced  due  to  the  administrative  changes 
since  the  proposed  changes  do  not  involve 
the  addition  or  modification  of  equipment 
nor  do  they  alter  the  design  or  operation  of 
affected  plant  systems,  structures,  or 
components. 

(3)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendments  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  operating  limits  and  functional 
capabilities  of  the  affected  systems, 
structures,  and  components  are  unchanged 
by  the  proposed  amendments.  The  proposed 
changes  to  add  the  MDS  position  have 
management  and  administrative  controls 
associated  with  the  required  qualiflcation 
requirements.  The  Turkey  Point  Technical 
Siiecifications  will  ensure  that  any 
individual  filling  the  MDS  position  has  the 
requisite  education,  experience,  and  training. 
As  a  result,  op>eration  of  the  facility  in 
accordance  with  the  proposed  changes  would 
not  involve  a  significant  reduction  in  a 
maigin  of  safety. 

The  NRC  stafl'  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisHed. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Florida  International 
University,  University  Park,  Miami, 
Florida  33199. 

Attorney  for  licensee:  MS.  Ross, 
Attorney,  Florida  Power  &  Light,  P.O. 
Box  14000,  Juno  Beach,  Florida  33408- 
0420. 

NRC  Project  Director:  Frederick  J. 
Hebdon. 

GPU  Nuclear,  Inc.  et  al..  Docket  No. 
50-219,  Oyster  Creek  Nuclear 
Generating  Station,  Ocean  County,  New 
Jersey. 

Date  of  amendment  request: 
November  5. 1998. 

Description  of  amendment  request: 
The  proposed  Technical  Specification 
change  will  modify  the  safety  limits  and 
surveillances  of  the  LPRM  and  APRM 
systems  and  related  Bases  pages  to 
ensure  the  APRM  channels  respond 
within  the  necessary  range  and  accuracy 
and  to  verify  channel  operability.  In 
addition,  an  unrelated  change  to  the 
Bases  of  Specification  2.3  is  included  to 
clarify  some  ambiguous  language. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  technical  specification 
changes  to  the  limits  and  surveillance 


requirements  of  the  LPRM  and  APRM 
systems  are  provided  to  ensure  the  APRM 
channels  respond  within  the  necessary  range 
and  accuracy  and  to  verify  channel 
operability.  If  one  or  more  monitored 
parameters  exceeded  their  specified  limits, 
the  RPS  initiates  a  reactor  scram  signal  to 
preserve  the  integrity  of  the  fuel  cladding  and 
the  Reactor  Coolant  System  and  minimize  the 
energy  that  must  be  absorbed  following  a  loss 
of  coolant  accident.  Therefore,  the 
probability  of  occurrence  or  the 
consequences  of  an  accident  previously 
evaluated  in  the  [safety  analysis  report)  SAR 
will  not  increase  as  a  result  of  these  changes. 

2.  The  proposed  technical  specification 
changes  to  the  limits  and  surveillance 
requirements  of  the  LPRM  and  APRM 
systems  are  provided  to  ensure  the  APRM 
channels  respond  within  the  necessary  range 
and  accuracy  and  to  verify  channel 
operability.  The  proposed  changes  are 
designed  to  ensure  the  APRM  system 
responds  in  a  manner  that  ensures  the  safety 
limits,  limiting  safety  system  settings, 
limiting  conditions  for  o[)erations,  as  well  as 
design  parameters  for  the  APRM  system  and 
individual  components  are  continuously  met. 
Therefore,  the  proposed  activity  does  not 
create  the  possibility  for  an  accident  or 
malfunction  of  a  di^erent  typw  than  any 
previously  identified  in  the  SAR. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  the  margin  of 
safety.  When  the  APRMs  exceed  Uieir 
specified  limits,  the  RPS  initiates  a  reactor 
scram  signal  to  preserve  the  integrity  of  the 
fuel  cladding  and  the  Reactor  Coolant  System 
and  minimize  the  energy  that  must  be 
absorl>ed  following  a  loss  of  coolant  accident. 
The  proposed  changes  are  designed  to  assure 
the  APRM  system  responds  in  a  manner  that 
ensures  the  safety  limits,  limiting  safety 
system  settings,  limiting  conditions  for 
operations,  as  well  as  design  parameters  for 
the  APRM  system  and  individual 
components  are  continuously  met.  Therefore, 
the  margin  of  safety  will  not  be  reduced. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Ocean  County  Library, 
Reference  Department,  101  Washington 
Street,  Toms  River,  NJ  08753. 

Attorney  for  licensee:  Ernest  L.  Blake, 
Jr.,  Esquire,  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  Cecil  O. 
Thomas. 

GPU  Nuclear,  Inc.,  et  al..  Docket  No. 
50-289,  Three  Mile  Island  Nuclear 
Station,  Unit  No.  1,  Dauphin  County, 
Pennsylvania. 

Date  of  amendment  request: 
November  25, 1998. 

Description  of  amendment  request: 
The  proposed  amendment  will  change 


the  surveillance  specification  for  Once 
Through  Steam  Generator  (OTSG) 
inservice  inspections  for  TMI-1  Cycle 
13  refueling  outage  examinations  which 
would  be  applicable  for  the  next 
operating  cycle  only.  Operating  Cycle 
13. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

A.  The  proposed  changes  do  not  represent 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previousfy 
evaluated. 

The  proposed  flaw  disposition  strategy, 
based  on  measurable  eddy  current 
parameters  of  axial  and  circumferential 
extent  for  Inside  Diameter  (ID)  Initiated  Inter- 
Granular  Attack  (IGA),  will  continue  to 
provide  high  confidence  that  unacceptable 
flaws  that  do  not  have  the  required  structural 
integrity  to  withstand  a  postulated  MSLB 
[main  steam  line  break]  are  removed  from 
service.  The  axial  and  circumferential  length 
limits  for  eddy  current  ID  degradation 
indications  meet  the  Draft  Regulatory  Guide 
1.121*  "  •  acceptance  criteria  for  margin 
to  failure  for  MSLB-applied  differential 
pressure  and  axial  tube  loads.  The  capability 
for  detection  of  flaws  is  unaffected;  and  the 
identification  of  tubes  that  should  be 
repaired  or  removed  fit)m  service  is 
maintained.  The  operation  of  the  OTSGs  or 
related  structures,  systems,  or  components  is 
otherwise  unaffected.  Therefore,  neither  the 
probability  nor  consequences  of  [an]  SGTR 
[steam  generator  tube  rupture]  is  significantly 
increased  either  during  normal  operation  or 
due  to  the  limiting  loads  of  [an]  MSLB 
accident. 

Neither  the  change  in  voltage 
normalization  for  the  eddy  current 
examinations,  nor  the  administrative  change 
in  clarification  of  the  reporting  requirements, 
as  described  above,  could  significantly  affect 
the  probability  of  occurrence  or 
consequences  of  any  accident  previously 
evaluated.  These  changes  are  administrative 
only. 

B.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  fix»m  any  accident  previously 
evaluated  because  there  are  no  hardware 
changes  involved  nor  changes  to  any 
operating  practices.  These  dianges  involve 
only  the  OTSG  tube  inservice  inspection 
surveillance  requirements,  which  could  only 
affect  the  potential  for  OTSG  primary-to- 
secondary  leakage.  The  proposed  changes 
continue  to  impose  flaw  length  limits  for  ID 
IGA  to  assure  tube  structural  and  leakage 
integrity,  as  confirmed  by  12R  (and  post  12R) 
tube  pull  sample  examinations  and  pressure 
testing. 

In  addition,  neither  the  change  in  voltage 
normalization  for  the  eddy  current 
examinations  nor  the  administrative  change 
in  the  description  of  the  reporting 
requirements,  as  described  above,  could 
possibly  create  the  possibility  of  an  accident 
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of  a' new  or  different  type  from  any 
previously  evaluated.  These  changes  are 
inclluded  only  to  modify  the  plant's  eddy 
curtent  nonnalization  to  the  industry 
staiqdard,  and  clarify  the  reporting  period  for 
submittal  of  the  OTSG  inspection  results  to 
the  NRC  [Nuclear  Regulatory  Conrniission). 
Therefore,  these  changes  do  not  create  the 
po^^ntial  for  any  other  kind  of  accident 
different  bom  those  that  have  been 
evaluated. 

G,  These  proposed  changes  do  not  involve 
a  ijignificant  reduction  in  a  margin  of  safety 
bettiuse  the  margins  of  safety  defined  in  Eta^ft 
Regulatory  Guide  1. 121  *  *  *  are  retained. 
Tb^  probability  of  detecting  degradation  is 
uodhanged  since  the  bobbin  coil  eddy 
cuirtent  methods  will  continue  to  be  the 
primary  means  of  initial  detection  and  the 
probability  of  leakage  from  any  indications 
left  in  service  remains  acceptably  small.  The 
st^tegy  for  dispositiqning  ID  initiated  IGA 
wm  continue  to  provide  a  high  level  of 
confidence  that  tubes  exceeding  the 
allowable  limits  for  tube  integrity  are 
re  nired  or  removed  from  service. 

[p  addition,  neither  the  change  in  voltage 
n(  ilmalization  for  the  eddy  current 
e}<aminations  nor  the  administrative  change 
in  I  he  description  of  the  reporting 
requirements,  as  described  above,  could 
si|  ^pificantly  affect  a  margin  of  safety.  These 
ct  ^ges  are  administrative  in  nature  and  are 
in  juded  only  to  align  TMI-l's  voltage 
noMialization  to  the  industry  standard,  and 
clarify  the  reporting  period,  respectively. 

The  NRC  staff  has  reviewed  the 
\i  :ensee's  analysis  and,  based  on  this 
n  view,  it  appears  that  the  three 
dards  of  10  CFR  50.92(c)  are 
sfied.  Therefore,  the  NRC  staff 
poses  to  determine  that  the 
endment  request  involves  no 
ificant  hazards  consideration, 
ay  Public  Document  Room 
iMation:  Law/Govemment  Publications 
tion.  State  Library  of  Pennsylvania, 
(k^ional  Depository)  Walnut  Street  and 
monwealth  Avenue,  Box  1601, 
isburg,  PA  17105. 

ttomeyfor  licensee:  Ernest  L.  Blake, 
Esquire,  Shaw,  Pittman,  Potts  & 
iwbridge,  2300  N  Street,  NW., 
VV^shington,  IX:  20037. 

C  Project  Director:  Cecil  O. 
omas. 

'oTtbeast  Nuclear  Energy  Company, 
I.  Docket  No.  50-336,  Millstone 
/Wic/ear  Power  Station,  Unit  No.  2.  New 
don  County,  Connecticut, 
te  of  amendment  request: 
h|4yeniber  10, 1998. 

Description  of  amendment  request: 
1 1  le  proposed  changes  would  modify 
1  i  qluiical  Specifications  3.3.1.1, 
'1  eactor  Protective  Instrumentation," 
a  J  d  3.3.2.1,  "Engineered  Safety  Feature 
/  I  ituation  System  Instrumentation"  to 
r  J  strict  the  time  a  reactor  protection  or 
e  r  gineered  safety  feature  actuation 
cfiannel  can  be  in  the  bypass  position  to 
4ld  hours,  firom  an  indefinite  period  of 


time.  Most  of  these  proposed  changes 
were  originally  submitted  in  a  letter 
dated  May  14, 1998.  The  licensee 
withdrew  its  original  request  and 
submitted  a  new  request  in  its 
November  10, 1998,  letter. 

Basis  for  proposed  no  significant 
bazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

In  accordance  with  10CFR50.92.  NNECO 
[Northeast  Nuclear  Energy  Company)  has 
reviewed  the  proposed  changes  and  has 
concluded  that  they  do  not  involve  a 
significant  hazards  consideration  (SHC).  The 
basis  for  this  conclusion  is  that  the  three 
criteria  of  10CFR50.92(c)  are  not 
compromised.  The  proposed  changes  do  not 
involve  an  SHC  because  the  changes  would 
not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  to  restrict  the  time 
[•  •  "I  reactor  protection  or  engineered 
safety  feature  actuation  channels  can  be  in 
the  bypass  position  to  48  hours,  from  an 
indeflnite  period  of  time,  has  no  effect  on  the 
design  of  the  Reactor  Protection  System 
(RPS)  or  the  Engineered  Safety  Featiue 
Actuation  System  (ESFAS)  and  does  not 
affect  how  these  systems  operate.  In  addition, 
this  will  minimize  the  susceptibility  of  these 
systems  to  the  remote  possibility  of  fault 
propagation  between  channels.  However,  this 
proposed  change  will  require  an  inoperable 
pressurizer  higb  pressure  reactor  protection 
channel  to  be  placed  in  the  tripped  condition 
within  48  hours.  With  a  pressurizer  pressure 
channel  in  the  tripped  condition,  the  high 
failure  of  a  second  pressurizer  pressure 
channel  would  initiate  a  reactor  trip  and 
open  both  pressurizer  power  operated  relief 
valves  (PORVs).  Opening  the  pressurizer 
FORVs  would  result  in  an  undesired  loss  of 
primary  coolant.  Thus,  this  change  will 
increase  the  probability  of  occurrence  of  a 
previously  evaluated  accident.  However,  this 
would  not  place  the  plant  in  an  unanalyzed 
condition  since  FSAR  [Final  Safety  Analysis 
Report]  Section  14.6.1  analyzes  the 
inadvertent  opening  of  both  PORVs,  the 
release  of  reactor  coolant  can  be  terminated 
by  closure  of  the  PORV  block  valves  frt)m  the 
control  room,  and  the  Emergency  Operating 
Procedures  provide  guidance  on  how  to 
address  this  situation.  Therefore,  this  change 
does  not  significantly  increase  the  probability 
or  consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  to  increase  the  time 
a  second  RPS  or  ESFAS  channel  can  be 
removed  frtjm  service  (fitjm  2  hours  to  48 
hours],  provided  one  of  the  inoperable 
channels  is  placed  in  the  tripped  condition, 
has  no  effect  on  the  design  of  the  RPS  or 
ESFAS  and  does  not  affect  how  these  systems 
operate.  These  systems  will  still  function  as 
designed  to  mitigate  design  basis  accidents. 
However,  this  change  will  also  impact  the 
probability  of  occurrence  of  a  previously 


evaluated  accident  since  it  will  allow  a 
second  pressurizer  high  pressure  reactor 
protection  channel  to  be  placed  in  the 
tripped  condition  for  48  hours  instead  of  the 
current  2  hour  time  limit.  The  impact  of  this 
change  is  bounded  by  the  proposed  change 
to  require  an  inoperable  pressurizer  high 
pressure  reactor  protection  channel  to  be 
placed  in  the  tripped  condition  after  48  hours 
as  previously  discussed.  Therefore,  this 
change  does  not  significantly  increase  the   . 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  to  apply  a  more 
restrictive  action  statement  to  the  loss  of 
turbine  load  reactor  trip  function  has  no 
effect  on  the  design  of  this  trip  function  and 
does  not  affect  how  this  trip  hinction 
operates.  Also,  this  trip  function  is  not 
assumed  to  operate  to  mitigate  any  design 
basis  accident.  Therefore,  this  change  does 
not  significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  projjosed  change  to  require  a  channel 
calibration  every  18  months  for  the  loss  of 
turbine  load  reactor  trip  function  and  for  the 
wide  range  logarithmic  neutron  flux  monitors 
has  no  effect  on  the  design  of  either  the  loss 
of  turbine  load  reactor  trip  function  or  the 
wide  range  logarithmic  neutron  flux 
monitors.  Also,  neither  of  these  are  assumed 
to  operate  to  mitigate  any  design  basis 
accident.  Therefore,  this  change  does  not 
significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  to  exclude  the 
neutron  detectors  from  the  channel 
calibration  requirement  has  no  effect  on  the 
design  of  the  neutron  detectors  and  has  no 
significant  effect  on  how  these  detectors 
operate.  The  detectors  are  passive  devices 
with  minimal  drift.  In  addition,  slow  changes 
in  the  sensitivity  of  the  linear  power  range 
flux  detectors  is  compensated  for  by 
performing  the  daily  calorimetric  calibration 
and  the  monthly  calibration  using  the  incore 
detectors.  These  detectors  will  still  function 
as  designed  to  mitigate  design  basis 
accidents.  Therefore,  this  change  does  not 
significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  to  add  the  license 
amendment  numbers  to  Technical 
Specification  Page  3/4  3-9  will  not  result  in 
a  technical  change  to  the  Millstone  Unit  No. 
2  Technical  Specifications.  The  RPS  will 
continue  to  function  as  before.  Therefore,  this 
change  does  not  significantly  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  to  correct  the 
surveillance  requirement  refisrenced  in  an 
action  statement  has  no  effect  on  the  design 
of  the  ESFAS  and  does  not  affect  how  this 
system  operates.  The  ESFAS  will  still 
function  as  designed  to  mitigate  design  basis 
accidents.  Therefore,  this  change  does  not 
significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  to  add  a  reference  to 
the  reactor  coolant  pump  low  speed  reactor 
trip  function  to  a  note  that  states  this  trip 
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may  be  bypassed  <S%  power,  and  that  the 
bypass  must  be  automatically  removed 
(greater  than  or  equal  to]  5%  will  not  affect 
this  reactor  trip  function.  This  bypass 
capability  currently  exists  in  the  design  of 
the  Millstone  Unit  No.  2  RPS,  and  is  the  same 
bypass  feature  referenced  for  the  reactor 
coolant  flow  low  reactor  trip  function.  Both 
of  these  reactor  trip  functions  provide 
protection  for  a  reduction  in  RCS  (reactor 
ctjolant  system]  flow.  The  addition  of  this 
note  will  not  result  in  any  technical  change 
to  the  Millstone  Unit  No.  2  RPS.  The  RPS 
will  continue  to  function  as  before. 
Therefare,  this  change  does  not  significantly 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated. 

The  propcMed  change  to  correct  the  power 
level  high  trip  setpoint  on  Technical 
Specification  Page  2-4  will  not  result  in  any 
change  to  the  actual  plant  setpoint  for  this 
RPS  trip  function.  As  a  result  of  this 
proposed  change,  the  setpoint  listed  on  Page 
2-4  will  agree  with  the  setpoint  previously 
approved  by  the  NRC,  and  currently  used  by 
the  RPS.  The  change  has  no  eSsct  on  the 
design  of  the  RPS  and  does  not  affect  how 
this  system  operates.  The  RPS  will  still 
function  as  designed  to  mitigate  design  basis 
accidents.  Therefore,  this  change  does  not 
significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  information  added  to  the  Bases  of  the 
affected  Technical  Specifications  to  provide 
a  discussion  of  how  the  RPS  and  ESFAS  are 
affected  by  the  proposed  changes,  the  effect 
the  action  statements  have  on  the  operation 
of  the  RPS  and  ESFAS,  and  to  discuss  the 
impact  of  surveillance  testing  on  RPS 
operability  will  have  no  effect  on  equipment 
operation.  The  RPS  and  ESFAS  will  continue 
to  function  as  designed  to  mitigate  design 
basis  accidents.  Therefore,  this  change  does 
not  significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Thus,  this  License  Amendment  Request 
does  not  impact  the  probability  of  an 
accident  previously  evaluated  nor  does  it 
involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  do  not  alter  the 
plant  configuration  (no  new  or  different  type 
of  equipment  will  be  installed)  or  require  any 
new  or  unusual  operator  actions.  They  do  not 
alter  the  way  any  structure,  system,  or 
component  functions  and  do  not  alter  the 
manner  in  which  the  plant  is  operated.  The 
proposed  changes  do  not  introduce  any  new 
feilure  modes.  They  will  not  alter 
assumptions  made  in  the  safety  analysis  and 
licensing  basis.  The  RPS  and  the  ESFAS  will 
still  function  as  designed  to  mitigate  design 
basis  accidents. 

Therefore,  these  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  will  not  reduce  the 
margin  of  safety  since  they  have  no  impact 


on  any  safety  analysis  assumption.  The 
proposed  changes  do  not  decrease  the  scope 
of  equipment  currently  required  to  be 
operable  or  subject  to  surveillance  testing, 
nor  do  the  proposed  changes  affect  any 
instrument  setiraints  or  equipment  safety 
functions. 

The  effectiveness  of  Technical 
Specifications  will  be  maintained  since  the 
changes  will  not  alter  the  operation  of  any 
RPS  or  ESFAS  function.  In  addition,  most  of 
the  changes  are  consistent  with  the  Calvert 
Cliffs  RPS  and  ESFAS  Technical 
Specifications  model  provided  in  Enclosure 
3  of  the  NRC  correspondence  dated  April  16, 
1981  (R.  A.  Qark  letter  to  W.  G.  Council, 
Evaluation  of  the  Reactor  Protection  System 
Inoperable  Charmel  Condition  at  Millstone 
Nuclear  Power  Station,  Unit  No.  2,  dated 
April  16, 1981]  and  with  the  new,  improved 
Standard  Technical  Specifications  (STS)  for 
Combustion  Engineering  plants  (NUREG- 
1432). 

Therefore,  there  is  no  significant  reduction 
in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.g2(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Lcxal  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College.  574  New  London  Turnpike, 
Norwich,  Connecticut,  and  the 
Waterford  Library,  ATTN:  Vince 
Juliano,  49  Rope  Ferry  Road,  Waterford, 
Connecticut. 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Esq.,  Senior  Nuclear  Coimsel, 
Northeast  Utilities  Service  Company, 
P.O.  Box  270,  Hartford,  Connecticut. 

NRC  Project  Director:  William  M. 
Dean. 

Northern  States  Power  Company, 
Docket  No.  50-263,  Monticello  Nuclear 
Generating  Plant,  Wright  County, 
Minnesota. 

Date  of  amendment  request: 
November  25, 1997,  as  supplemented 
September  25  and  November  11, 1998. 
The  September  25, 1998,  supplement 
incorrectly  references  the  original 
request  as  October  31, 1997,  rather  than 
November  25, 1997. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  for  the 
condensate  storage  tank  (CST)  low  level 
suction  transfer  setpoint  for  the  high 
pressure  coolant  injection  (HPCI)  and 
reactor  core  isolation  cooling  (RCIC) 
systems  to  allow  removing  one  CST 
from  service  for  maintenance. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 


issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  The  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  setpoint  change  and 
temporary  level  switch  cross  connection  will 
not  affect  the  way  the  suction  transfer 
equipment  functions,  introduce  new  feilure 
modes,  or  significantly  increase  the 
probability  of  feilure  of  this  equipment. 
A  slight  increase  in  the  probability  of 
feilure  of  the  CST  suction  low  level 
automatic  transfer  function  may  result, 
however,  during  plant  operation  with  one 
CST  in  service  and  the  CST  low  level  transfer 
SMritches  temporarily  cross  connected.  This 
temporary  modification  preserves  the 
redundancy  of  the  automatic  level  transfer 
logic  and  allows  HPQ  and  RQC  to  remain 
aligned  to  the  condensate  storage  system. 
When  the  switches  are  cross  connected, 
sections  of  piping  and  instrument  tubing  will 
be  shared  by  both  level  svntches.  The 
probability  that  freezing  or  plugging  of  a 
common  section  of  piping  or  tubing  %vill 
disable  both  switches  will  be  slightly  higher 
than  during  two  CST  operation  with  the  level 
switch  piping  in  its  normal  configuration. 

The  level  s%vitches  would  be  cross 
connected  at  infrequent  intervals  to  permit 
prudent  and  timely  CST  preventive 
maintenance  and  at  the  same  time  continue 
to  provide  HPQ  and  RQC  writh  a  source  of 
reactor  makeup  quality  water.  In  the  unlikely 
event  of  a  spurious  actuation  of  either 
system,  only  high  quality  water  would  be 
injected  into  the  reactor  vessel. 

Overall,  the  possibility  of  freezing  or 
plugging  of  piping  and  tubing  associated 
Kvith  the  automatic  transfer  level  switches 
has  been  shown  to  be  very  small,  with  or 
without  the  temporary  level  switch  cross 
connection  in  place.  During  periods  of 
operation  with  one  CST,  we  believe  the  small 
additional  opportunity  for  level  instruiment 
feilure  due  to  freezing  or  plugging  is  more 
than  compensated  for  by  the  benefits  of 
maintaining  a  high  quality  source  of  water  to 
the  HPCI  and  RQC  pumps. 

The  proposed  level  switch  cross 
connection  will  not  affect  the  way  the 
suction  transfer  equipment  fonctions.  The 
cross  connection  tubing  will  be  evaluated  for 
seismic  loads  equivalent  to  the  existing 
instrument  piping.  Rupture  of  the  tubing  will 
not  prevent  the  function  of  the  level  switches 
from  being  accomplished  and  no  other 
equipment  important  to  safety  is  impacted  by 
these  changes. 

Technical  Specification  and  other  specified 
margins  of  safety  are  effectively  increased  by 
the  proposed  changes.  The  HPO/RQC  low 
CST  level  suction  transfer  level  is  being 
adjusted  upward  in  the  conservative 
direction. 

The  changes  do  not  present  the 
opportunity  for  a  new  release  path  for 
radioactive  material. 

These  changes  have  no  impact  on  the 
protection  of  the  health  and  safety  of  the 
public. 

(2)  The  proposed  amendment  will  not 
create  the  possibility  of  a  new  or  different 
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kind '  }f  accident  from  any  accident 
pnMipusly  analyzed. 

No  system,  structure,  or  component  (SSC) 
desdibed  in  the  USAR  (Updated  Safety 
Ana^isis  Report)  as  impcntant  to  safety  is 
affe^led  by  these  changes  except  for  the  low 
levet  CST  HPa/RC3C  suction  transfer 
function.  Postulated  malfunctions  related  to 
the  ptoposed  changes  to  the  low  level 
switraies  are  bounded  by  the  feilure  of  the 
HFI^system,  which  has  been  previously 
evaluated  in  the  USAR.  The  RQC  system  is 
not  ^lied  upon  to  mitigate  any  USAR  design 
basis  accident. 

No  new  types  of  credible  events  could  be 
identified  which  could  be  created  by  the 
proposed  setpoint  change  and  level  switch 
cross  connection.  No  new  feilure  modes  are 
assfkiated  with  the  proposed  changes  (sicl. 

(i)  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  the  margin 
ofs^iBty. 

No  margin  of  safety  is  reduced.  Technical 
Speitification  and  other  specified  margins  of 
saCa^  are  eSsctively  increased  by  the 
proposed  activities.  The  HPO/RCIC  low  CST 
level  suction  transfer  setpoint  is  being 
adraited  upward  in  the  conservative 
„don.  Cross  connecting  the  level 
... Ithes  associated  with  this  transfer  will 
preserve  the  redundancy  built  into  the  logic 
dui^  extended  outages  of  one  CST.  A  small 
adciibonal  reduction  in  the  reliability  of  the 
autOtnatic  transfer  logic  due  to  possible 
fre^^ing  or  plugging  of  common  instrument 
pip^  results  when  the  level  switches  are 
ten)*orarily  cross  connected  during 
infrequent  periods  of  operation  widi  one  CST 
in  Service.  This  small  reduction  in  reliability 
of  li^  autmnatic  transfer  function  is  fiilly 
coi^wnsated  for  by  the  ability  to  perfonn 
necessary  and  prudent  preventive 
ma^tenance  on  the  CSTs  while  at  the  same 
tints  supplying  the  HPQ  and  RQC  systems 
widi  water  from  the  preferred  high  quality 
so^. 

liie  NRC  staff  has  reviewed  the 
licBhsee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.g2(c)  are 
satisfied.  ThOTefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
siffllificant  hazards  consideration. 

l^ocal  Public  Document  Room 
lo^btion:  Minneapolis  Public  Library, 
pnology  and  Science  Department. 
I  Nicollet  Mall,  Minneapolis, 
Uiesota  55401. 

ittomeyfor  licensee:  Gerald  Chamoff, 
_  jl,  Shaw,  Pittman,  Potts  and 
Tidwbridge,  2300  N  Street,  NW, 
W&hington,  DC  20037. 

jiyHC  Project  Director:  Cynthia  A. 
Ceipenter. 

f  lorthem  States  Power  Company, 
D6i:ket Nos.  50-282  and  50-306.  Prairie 
Is.  I  ind  Nuclear  Generating  Plant.  Units 
1  ind  2.  Goodhue  County,  Minnesota. 

^te  of  amendment  requests: 
Ni)Vember25, 1998. 

Description  of  amendment  requests: 
T]  le  proposed  amendments  would 


modify  the  technical  specifications  (TS) 
(TS  3.2  and  Table  3.&-2B)  to  allow 
limited  inoperability  of  boric  add 
storage  tank  (BAST)  level  channels  and 
transfer  logic  channels  to  provide  for 
required  testing  and  maintenance  of  the 
associated  components. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendmentis]  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  do  not  afiiect  any 
system  that  is  a  contributor  to  initiating 
events  for  previously  evaluated  design  basis 
accidents.  Therefore,  the  proposed  changes 
do  not  involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated.  The  proposed  Actions  34,  3S  and 
36  will  allow  limited  continued  plant 
operation  with  portions  of  BAST  to  RWST 
[refueling  water  storage  tank]  transfer 
instrumentation  intolerable.  However, 
because  the  propped  actions  place  time 
limits  on  inoperability  comparable  to  those 
already  approved  for  use  in  the  Prairie  Island 
Technical  Specifications  the  proposed 
changes  do  not  involve  a  significant  increase 
in  the  consequences  of  an  accident 
previously  evaluated.  The  remaining 
proposed  changes  to  Table  TS.3.5-2B  and  to 
Specification  3.2B  are  administrative  in 
nature.  The  changes  to  Table  3.5-2B 
incorporate  design  information  on  the  BAST 
to  RWST  transfer  instrumentation  which 
clarifies  the  operabUity  requirements  for  the 
instrumentation.  The  changes  to 
Specification  3.2.B  add  a  reference  to  Table 
TS.3.5-2B.  Therefore,  because  of  the 
administrative  nature  of  the  changes,  they  do 
not  involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  amendmentis]  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  analyzed. 

The  proposed  changes  do  not  alter  the 
design  or  function  of  any  plant  component 
and  do  not  install  any  new  or  different 
equipment.  The  proposed  changes  do  not 
alter  the  operation  of  any  plant  component  in 
a  manner  which  could  lead  to  a  new  or 
'  different  kind  of  accident.  Therefore  the 
possibility  of  a  new  or  different  kind  of 
accident  from  those  previously  analyzed  has 
not  been  created. 

3.  The  proposed  amendmentis]  will  not 
involve  a  si^ficant  reduction  in  the  margin 
of  safety. 

The  proposed  Actions  34,  35  and  36  will 
allow  limited  continued  plant  operation  with 
portions  of  the  BAST  to  RWST  transfer 
instrumentation  inoperable.  However, 
because  the  proposed  actions  place  time 
limits  on  inoperability  comparable  to  those 
already  approved  for  use  in  the  Prairie  IsUnd 
Technical  Specifications  the  proposed 


changes  do  not  involve  a  significant 
reduction  in  the  margin  of  safety.  The 
remaining  proposed  changes  to  Table  TS.3.S- 
2B  and  to  Specification  3.2.B  are 
administntive  in  nature.  The  changes  to 
Table  3.S-2B  incorporate  design  information 
on  the  BAST  to  RWST  transfer 
instrumentation  which  clarifies  the 
operability  requirements  for  the 
instrumentation.  The  changes  to 
Specification  3.2.B  add  a  reference  to  Table 
TS.3.5-2B.  Therefore,  because  of  the 
administntive  nature  of  the  changes,  they  do 
not  involve  a  significant  reduction  in  the 
margin  of  safety. 

NRC  staff  has  reviewed  the  licensee's 
analysis  and.  based  on  this  review,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  MiimeapoUs  Public  Library, 
Technology  and  Science  Department, 
300  NicoUet  Mall,  Miimeapolis, 
Minnesota  55401. 

Attorney  for  licensee:  Jay  Silberg.  Esq., 
Shaw.  Pittman.  Potts,  and  Trowbridge.  " 
2300  N  Street,  NW,  Washington,  DC 
20037. 

NRC  Project  Director:  Cynthia  A, 
Carpenter. 

Pacific  Gas  and  Electric  Company. 
Docket  Nos.  50-275  and  50-323.  Diablo 
Canyon  Nuclear  Power  Plant.  Unit  Nos. 
1  and  2.  San  Luis  Obispo  County. 
California. 

Date  of  amendment  request: 
September  3, 1998. 

Description  of  amendment  request: 
The  proposed  amendments  wotdd 
revise  the  combined  Technical 
Specifications  (TS)  for  the  Diablo 
Canyon  Power  Plant,  Unit  Nos.  1  and  2 
to  change  TS  3.4.9.1,  "Reactor  Coolant 
System — Pressure/Temperature  Limits," 
Figure  3.4-2,  "Reactor  Coolant  System 
Heatup  Limitations — Applicable  Up  to 
12  EFPY,"  and  Figure  3.4-3,  "Reactor 
Coolant  System  Cooldown 
Limitations — ^Applicable  Up  to  12 
EFPY,"  to  extend  the  applicability  up  to 
16  effective  full  power  years  (EFPY). 
The  affected  TS  Bases  would  also  be 
appropriately  revised. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  to  Figures  3.4-2  and 
3.4-3  of  Technical  Specification  (TS)  3.4.9.1 
and  the  associated  Bases  adfust  the  reactor 
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coolant  system  (RCS)  heatup  and  cooldown 
pressure/temperature  (P/T)  limits  to  permit 
operation  through  16  effective  ftill  power 
years  (EFPY).  The  16  EFPY  P/T  limits  are 
more  restrictive  than  the  current  limits:  this 
accounts  for  an  expected  incremental 
increase  in  reactor  vessel  embrittlement,  and 
assures  the  reactors  will  continue  to  be 
operated  within  acceptable  stresses  and  at 
temperatures  for  which  the  reactor  vessel 
metal  exhibits  ductile  properties.  The  P/T 
limits  developed  for  16  EFPY  were 
determined  in  accordance  with  10  CFR  50, 
Appendix  G,  and  maintain  the  same  margins 
of  safety  as  the  ciurent  limits.  The  proposed 
changes  will  not  impact  the  probability  of 
overpressurization  or  brittle  fracture  of  the 
vessel,  and  therefore  will  not  impact  the 
consequences  of  an  accident. 

The  present  low  temperature  overpressure 
protection  (LTOP)  pressure  and  enable 
temperature  setpoints  were  reviewed  and 
found  to  be  acceptable  and  conservative  for 
use  through  16  EFPY,  based  on  use  of  ASME 
Code  Case  N-514,  which  provides  acceptable 
margins  to  the  prevention  of  vessel 
overpressurization  and  brittle  fracture. 
Therefore,  there  is  no  change  to  the 
consequences  of  accidents  previously 
analyzed.  Since  no  changes  are  proposed  in 
the  actual  LTOP  setpoints,  nor  any  physical 
alteration  of  the  LTOP  system,  nor  a  change 
to  the  method  by  which  the  LTOP  system 
perfoims  its  function,  there  would  be  no 
change  to  the  probability  of  an  accident 
previously  evaluated.  The  proposed  change 
to  the  Bases  incorporates  use  of  ASME  Code 
Case  N-514.  which  will  benefit  DCPP  by  not 
resulting  in  a  reduced  RCS  P/T  window  and 
reduced  power-operated  relief  valve  (PORV) 
pressure  setpoint  for  LTOP.  This  maintains 
the  current  level  of  operator  flexibility  during 
heatup  and  cooldown,  and  prevents  an 
increase  in  the  probability  of  an  accident 
associated  with  an  inadvertent  PORV 
actuation. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  to  TS  3.4.9.1, 
"Reactor  Coolant  System— Pressure/ 
Temperature  Limits,"  do  not  involve  any 
physical  alteration  to  any  plant  system  or 
change  the  method  by  which  any  safety- 
related  system  performs  its  function.  The 
changes  to  TS  3.4.9.1  account  for  the  effects 
of  an  incremental  increase  in  reactor  vessel 
nnbrittlement  and  are  requested  in  order  to 
restrict  future  reactor  operation  to  within 
acceptable  stress  levels  and  temperatiue 
regimes  in  accordance  with  10  CFR  50, 
Appendix  G,  requirements.  These  changes 
are  needed  to  maintain  the  current  P/T  limit 
margins  of  safety  as  defined  by  10  CFR  50. 
Appendix  G,  and  ASME  XI,  Appendix  G,  for 
operation  through  16  EFPY.  The  possibility 
of  a  new  kind  of  accident  such  as 
catastrophic  failure  of  the  reactor  vessel  is 
prevented  by  maintaining  acceptable  margins 
of  safety. 

The  present  LTOP  pressure  setpoint  was 
reviewed  and  found  to  be  acceptable  and 


conservative  for  the  extension  of  the  P/T 

curves  to  16  EFPY. 
Additionally,  the  proposed  changes  will 

not  affiact  the  ability  of  the  LTOP  system  to 

provide  pressure  relief  at  low  temperatuivs, 

thereby  maintaining  the  LTOP  design  basis. 
Therefore,  the  proposed  changes  do  not 

create  the  possibility  of  a  new  or  different 

kind  of  accident  from  any  accident 

previously  evaluated. 
3.  The  proposed  change  does  not  involve 

a  significant  reduction  in  a  margin  of  safety. 
The  proposed  changes  to  TS  3.4.9.1  adjust 

the  RCS  heatup  and  cooldown  P/T  limits  to 
permit  operation  through  16  EFPY.  The  P/T 

limits  have  been  determined  in  accordance 
with  10  CFR  50,  Appendix  G,  and  include 
the  safety  margins  with  regard  to  brittle 
fracture  required  by  the  ASME  Section  XI, 
Appendix  G,  which  maintain  the  same 
margins  of  safety  as  the  current  limits. 

The  LTOP  setpoints  were  reevaluated 
using  the  requirements  of  ASME  Code  Case 
N-514.  This  code  case  was  developed  to 
provide  the  necessary  margins  of  safety  for 
the  prevention  of  reactor  vessel 
overpressurization  and  brittle  fracture.  The 
LTOP  evaluation  results  conclude  the  ourent 
LTOP  setpoints  are  conservative  for 
operation  through  16  EFPY.  In  addition, 
avoiding  an  unnecessary  reduction  in  the 
LTOP,  the  PORV  pressure  setpoint  prevents 
an  increase  in  the  likelihood  of  an 
inadvertent  PORV  actuation. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
Location:  California  Polytechnic  State 
University,  Robert  E.  Kennedy  Library. 
Government  Documents  and  Maps 
Department,  San  Luis  Obispo,  California 
93407. 

Attorney  for  Licensee:  Christopher  J. 
Warner,  Esq.,  Pacific  Gas  &  Electric 
Company,  P.O.  Box  7442,  San 
Francisco,  California  94120. 

NBC  Project  Director:  William  H. 
Bateman. 

STP  Nuclear  Operating  Company, 
Docket  Nos.  50-498  and  50-499,  South 
Texas  Project.  Units  1  and  2,  Matagorda 
County,  Texas. 

Date  of  amendment  request:  October 
29, 1998. 

Description  of  amendment  request: 
The  proposed  change  will  relocate 
Technical  Specification  3/4.7.9 
requirements  for  Snubbers  and  the 
associated  Bases  to  the  Technical 
Requirements  Manual. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 


licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change  relocates 
requirements  and  surveillances  for  Technical 
Specification  3/4.7.9  that  do  not  meet  the 
criteria  for  inclusion  in  Technical 
Specifications  as  identified  in  10  CFR 
50.36(c)(2)(ii).  The  affiscted  components  are 
not  assumed  to  be  initiators  of  analyzed 
events  and  are  not  assumed  to  mitigate 
accident  or  transient  events.  The  • 

requirements  and  surveillances  for  these 
affected  systems  and  components  will  be 
relocated  from  the  Technical  Specifications 
to  the  Technical  Requirements  Manual, 
which  is  incorporated  in  the  STP  UFSAR  and 
will  be  maintained  pursuant  to  10  CFR  50.59. 
In  addition,  the  Snubber  operability  is 
addressed  in  existing  surveillance  procedures 
which  are  also  controlled  by  10  CFR  50.59 
and  subject  to  the  change  control  provisions 
imposed  by  plant  administrative  procedures, 
which  endorse  applicable  regulations  and 
standards.  The  associated  changes  to  the 
Index  are  administrative.  Therefore,  the 
change  does  not  involve  a  significant 
increase  in  the  probability  or  consequenoes 
of  an  accident  previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  fitmi  any 
accident  previously  evaluated? 

The  proposed  change  relocates 
requirements  and  surveillances  applicable  to 
snubbers  which  does  not  meet  the  criteria  for 
inclusion  in  Technical  Specifications  as 
identified  in  lOCFR  50.36(c)(2)(ii).  The 
change  does  not  involve  a  physical  alteration 
of  the  plant  (no  new  or  different  type  of 
equipment  will  be  installed)  or  make  changes 
in  the  methods  governing  normal  plant 
operation.  The  change  will  not  impose 
different  requirements,  and  adequate  control 
of  information  will  be  maintained.  This 
change  will  not  alter  assumptions  made  in 
the  safety  analysis  and  licensing  basis.  The 
associated  changes  to  the  Index  are 
administrative.  Therefore,  the  change  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  bom  any  accident 
previously  evaluated. 

3.  Does  this  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  change  relocates 
requirements  and  surveillances  for  snubbers, 
that  do  not  meet  the  10  CFR  50.36(c)(2)(ii) 
criteria  for  inclusion  in  Technical 
Specifications.  The  change  wiH  not  reduce  a 
margin  of  safisty  since  it  has  no  impact  on 
any  safety  analysis  assumptions.  In  addition, 
the  relocated  requirements  and  surveillances 
for  the  affected  structure,  system,  component, 
or  variable  remain  the  same  as  the  existing 
Technical  Specifications.  Since  any  future 
changes  to  these  requirements  or  the 
surveillance  procedures  will  be  evaluated  per 
the  requirements  of  10  CFR  50.59,  there  will 
be  no  reduction  in  a  margin  of  safety.  The 
associated  changes  to  the  Index  are 
administrative  and  have  no  potential  effect 
on  the  margin  of  safety. 
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Thia  proposed  change  is  also  consistent 
with  the  Westinghouse  Plante  Standard 
Tecl»iical  Specification,  NUREG-1431 
approved  by  the  NRC  Staff,  revising  the 
Technical  Specifications  to  reflect  the 
apprpkred  content  ensures  no  significant 
redu^on  in  the  margin  of  safety.  Therefore, 
the  dhange  does  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

Tb^  NRC  staff  has  reviewed  the 
Ucep$ee's  analysis  and,  based  on  this 
revi^,  it  appears  that  the  standards  of 
10  G^  50.g2(c)  are  satisfied.  Therefore, 
the  NRC  staff  proposes  to  determine  that 
the  request  for  amendments  involves  no 
signdjficant  hazards  consideration. 

LmoI  Public  Document  Room 
locq^on:  Wharton  County  Junior 
College,  J.  M.  Hodges  Learning  Center. 
911  Boling  Highway,  Wharton,  TX 
7748^. 

/aiomeyfor  licensee:  Jack  R. 
Netlrtnan.  Esq..  Morgan.  Lewis  & 
Bockius,  1800  M  Street,  NW, 
Washington,  DC  20036-5869. 

HkC  Project  Director.  John  N. 
Hannon. 

S\tp  Nuclear  Operating  Company, 
Dodket  Nos.  50-498  and  50-499,  South 
Tejias  Project,  Units  1  and  2.  Matagorda 
Co^i^ty,  Texas. 

UKtte  of  amendment  request.  October 
29. 1998. 

Description  of  amendment  request. 
Th^  proposed  change  will  relocate 
Sp^tification  3/4.3.4.  "Turbine 
Ovf  ^peed  Protection."  to  the  Technical 
RedMrements  Manual. 

Bisis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 

bei;; 

the  change  involve  a  significant 

inc|4ase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 
-4e  proposed  change  relocates  the 
reqlirements  of  specification  3/4.3.4, 
"Tipfbine  Overspeed  Protection."  that  do  not 
meet  the  criteria  for  inclusion  in  Technical 
Spitifications  as  identified  in  10  CFR 
50.36(c)(2)(ii).  The  specification  is  not  related 
to  any  assumed  initiators  of  analyzed  events 
and  are  not  assumed  to  mitigate  accident  or 
transient  events.  The  requirement  to  perform 
the  testing  is  not  altered  by  the  propcMed 
change,  llie  requirements  of  the  limiting 
condition  for  operation  and  surveillance 
testing  will  be  relocated  from  the  Technical 
Spfdfications  to  the  Technical  Requirements 
M^Qual.  which  is  incorporated  in  the  STP 
UFISAR  and  will  be  maintained  pursuant  to 
lOltFR  50.59.  In  addition,  the  surveillailce 
testing  details  are  addressed  in  existing 
sufieillance  procedures  which  are  also 
coniroUed  by  10  CFR  50.59  and  subject  to  the 
change  control  provisions  imposed  by  plant 
administrative  procedures,  which  endorse 
applicable  regulations  and  standards. 


Therefore,  the  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  Und  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  change  relocates  the 
requirements  of  specification  3/4.3.4, 
"Turbine  Overspeed  Protection,"  that  do  not 
meet  the  criteria  for  inclusion  in  Technical 
Specifications  as  identified  in  10  CFR 
50.36(c)(2)(ii).  The  change  does  not  involve 
a  physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  wrill  be  installed) 
or  make  changes  in  the  methods  governing 
normal  plant  operation.  The  change  will  not 
impose  different  requirements,  and  adequate 
control  of  information  will  be  maintained. 
This  change  will  not  alter  assumptions  nuide 
in  the  safety  analysis  and  licensing  basis. 
Therefore,  the  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Does  this  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  change  relocates  the 
requirements  of  specification  3/4.3.4, 
"Turbine  Overspeed  Protection,"  that  do  not 
meet  the  10  CFR  50.36  criteria  for  inclusion 
in  Technical  Specifications.  The  change  will 
not  reduce  a  margin  of  safety  since  it  has  no 
impact  on  any  safety  analysis  assimiptions. 
In  addition,  the  relocated  requirements 
applicable  to  the  turbine  ovraspeed 
protection  remain  the  same  as  the  existing 
Technical  Specifications  requirements.  Since 
any  future  changes  to  these  requirements  or 
the  surveillance  procedures  will  be  evaluated 
per  the  requiremenU  of  10  CFR  50.59,  there 
will  be  no  reduction  in  a  margin  of  safety. 
The  proposed  change  is  also  consistent 
with  the  Westinghouse  Plants  Standard 
Technical  Specification.  NUREG-1431 
approved  by  the  NRC  Suff.  Revising  the 
Technical  Specifications  to  reflect  the 
approved  content,  ensures  no  significant 
reduction  in  the  margin  of  safety.  Therefore, 
the  change  does  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  standards  of 
10  CFR  50.92(c)  are  satisfied.  Therefore, 
the  NRC  staff  proposes  to  determine  that 
the  request  for  amendments  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Wharton  Coimty  Junior 
College.  J.  M.  Hodges  Learning  Center. 
911  Boling  Highway,  Wharton.  TX 
77488. 

Attorney  for  licensee:  Jack  R, 
Newman.  Esq.,  Morgan.  Lewis  & 
Bockius,  1800  M  Street,  NW. 
Washington.  DC  20036-5869. 

NRCnoject  Director:  John  N. 
Hannon. 

STP  Nuclear  Operating  Company, 
Docket  Nos.  50-498  and  50-499,  South 
Texas  Project.  Units  1  and  2,  Matagorda 
County.  Texas. 


Date  of  amendment  request:  October 
29. 1998. 

Description  of  amendment  request: 
The  proposed  diange  will  relocate 
descriptive  details  of  Surveillance 
Requirement  4.8.1. 1.2.g,  regarding 
maintenance  of  the  diesel  generator  fuel 
oil  storage  tanks  (DGFOSTs),  to  the 
Technical  Requirements  Manual. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change  relocates  descriptive 
details  of  surveillance  requirement  4.8.1.1.2.g 
that  do  not  meet  the  criteria  for  inclusion  in 
Technical  Specifications  as  identified  in  10 
CFR  50.36(c)(3).  The  affected  descriptive 
testing  details  are  not  related  to  any  assumed 
initiators  of  analyzed  events  and  are  not 
assumed  to  mitigate  accident  or  transient 
events.  The  requirement  to  perform  the 
testing  is  not  altered  by  the  proposed  change. 
The  descriptive  details  of  the  surveillance 
testing  will  be  relocated  from  the  Technical 
Specifications  to  the  Technical  RequiremenU 
Manual,  which  is  incorporated  in  the  STP 
UPSAR  and  will  be  mainUinad  pursuant  to 
10  CFR  50.59.  In  addition,  the  surveillance 
testing  details  are  addressed  In  existing 
surveillance  procedures  which  are  also 
controlled  by  10  CFR  50.59  and  subject  to  the 
change  control  provisions  Imposed  by  plant 
administrative  procedures,  which  endorse 
applicable  regulations  and  standards. 
Therefore,  the  change  does  not  Involve  a 
significant  Increase  In  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  change  relocates  descriptive 
details  of  surveillance  testing  applicable  to 
the  DGFOSTs.  which  do  not  meet  the  criteria 
for  Inclusion  In  Technical  Specifications  as 
Identified  In  10  CFR  50,36(c)(3).  The  change 
does  not  involve  a  physical  alteration  of  the 
plant  (no  new  or  different  type  of  equipment 
will  be  installed)  or  make  changes  in  the 
methods  governing  normal  plant  operation. 
The  change  will  not  impose  different 
requirements,  and  adequate  control  of 
Information  will  be  maintained.  This  change 
will  not  alter  assumptions  made  In  the  safety 
analysis  and  licensing  basis.  Therefore,  the 
change  does  not  create  the  potsibllity  of  a 
new  or  diffierent  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Does  this  change  involve  a  significant 
reduction  In  a  margin  of  safety? 

The  proposed  change  relocates  descriptive 
details  of  the  surveillance  testing  applicable 
to  the  DGFOSTs,  that  do  not  meet  the  10  CFR 
50.36  criteria  for  inclusion  in  Technical 
Specifications.  The  change  will  not  reduce  a 
margin  of  safety  since  It  has  no  Impact  on 
any  safety  analysis  assumptions.  In  addition. 
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the  relocated  stirveillance  testing  details  for 
the  DGFOSTs  remain  the  same  as  the  existing 
Technical  Specifications..  Since  any  future 
changes  to  these  requirements  or  the 
surveillance  procedures  will  be  evaluated  per 
the  requirements  of  10  CFR  50.59.  there  will 
be  no  reduction  in  a  margin  of  safety. 

The  proposed  change  is  also  consistent 
with  the  Westinghouse  Plants  (Improved) 
Standard  Technical  Specification.  NUREG- 
1431,  approved  by  the  NRC  Staff.  Revising 
the  Technical  Specifications  to  reflect  the 
approved  NUREG-1431  content  ensures  no 
significant  reduction  in  the  margin  of  safety. 
Therefore,  the  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  standards  of 
10  era  50.92(c)  are  satisfied.  Therefore, 
the  NRC  staff  proposes  to  determine  that 
the  request  for  amendments  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Wharton  Coimty  Junior 
College,  J.  M.  Hodges  Learning  Center, 
911  Boling  Highway,  Wharton.  TX 
77488. 

Attorney  for  licensee:  Jack  R. 
Newman,  E^.,  Morgan,  Lewis  & 
Bockius.  1800  M  Street,  NW, 
Washington.  DC  20036-5869. 

NBC  Project  Director:  John  N. 
Hannon. 


Union  Electric  Company,  Docket  No. 
50-483.  Callaway  Plant.  Unit  1. 
Callaway  County.  Missouri. 

Date  of  application  request:  October 
31, 1997,  as  supplemented  by  letter 
dated  September  29, 1998.  This  notice 
supersedes  the  staff's  proposed  no 
significant  hazards  consideration 
determination  evaluation  for  the 
requested  changes  that  %vas  published 
on  January  14, 1998  (63  FR  2283). 

Description  of  amendment  request: 
Tbe  proposed  amendment  application 
would  change  Tables  3.3-3, 3.3-4.  and 
4.3-2  of  the  technical  specifications 
(TSJ  to  revise  the  engineered  safety 
feature  actuaticm  syston  (ESFAS) 
Functional  Unit  6.f.  Loss  of  O&ite 
Power-Start  Turbine-Driven  Pump. 
Table  3.3-2  would  be  revised  to  create 
separate  functional  units  for  the  analog 
and  digital  portiaiis  of  the  ESFAS 
function  associated  with  starting  the 
tuibine-diivflii  auxiliary  feedwater 
pump  (TDAFP)  upon  a  loss  of  o&ite 
power.  Table  3.3-4  would  be  revised  to 
create  separate  fimctimal  units  for  the 
analog  and  digital  p<»tions  of  the 
ESFAS  function  associated  with  starting 
the  TDAFP  upon  a  loss  of  ofUte  power. 
Table  4.3-2  would  be  revised  to  create 
separate  functional  units  for  the  uialog 
and  digital  portions  of  the  ESFAS 
function  associated  with  starting  the 
TDAFP  upon  a  loss  of  ofinte  power. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Overall  protection  system  performance  will 
remain  within  the  bounds  of  the  previously 
performed  accident  analyses  since  no 
hardware  changes  are  proposed.  The 
recognition  that  different  operability  and 
surveillance  requirements  apply  to  analog  vs. 
digital  circuitry  does  not  impact  any 
previously  analyzed  accidents.  The  proposed 
change  will  not  affect  any  of  the  analysis 
assumptions  for  any  of  the  accidents 
previously  evaluated.  The  proposed  change 
does  not  alter  the  current  method  or 
procedures  for  meeting  the  surveillance 
requirements  in  Table  4.3-2.  The  proposed 
change  will  not  affect  the  probability  of  any 
event  initiators  nor  will  the  proposed  change 
afiisct  the  ability  of  any  safety-related 
equipment  to  perform  its  intended  function. 
There  will  be  no  degradation  in  the 
performance  of  nor  an  increase  in  the  number 
of  challenges  imposed  on  safety-related 
equipment  assumed  to  function  during  an 
accident  situation.  Therefore,  the  proposed 
change  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  The  propc«ed  change  does  not  create  the 
poraibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

There  are  no  hardware  changes  nor  are 
there  any  changes  in  the  method  by  which 
any  safety-related  plant  system  perfenmu  its 
safety  function.  The  separation  of  analog  and 
digital  portions  of  Functional  Unit  6.f  will 
not  impact  the  normal  method  of  plant 
operation. 

The  operability  requirements.  ACTION 
Statement,  and  surveillance  requirements  for 
the  analog  portion,  new  Functional  Unit 
6.£.l},  are  identical  to  those  of  Functional 
Unit  8.8.  The  requirements  for  the  digital 
portion,  new  Functional  Unit  8.f.2),  an 
consistsnt  with  the  current  Technical 
Specifications,  other  than  the  new  ACTION 
Statement  39  provisions  that  eliminate  the 
truisimt  impoead  on  the  plant  frtmi  a  3.0.3 
shutdown  and  the  pevfocmanoe  of  a  lalualing 
interval  TAOOT  (THp  Actnatiag  Device 
Operational  Test].  Than  is  no  saisty  benefit 
wwociated  with  shutting  the  plant  do%ni 
under  LOO  3.0.3,  if  both  logic  trains  were 
UK^Mrable.  when  mnwi^nij^  the  feet  that 
the  pump  is  allowred  to  be  intolerable  for  72 
hours.  This  unnecessary  shutdown  would  be 
detiimmtal  to  plant  safety.  The  "new" 
TADOT  requirement  is  a  reflacticn  of  cunmt 
plmt  testing  practice.  These  cfaangas  donot 
changeany  ESFAS  design  standards  and  an 
appropriate  for  digital  fenctions  such  as  this. 
No  new  accident  acenarios,  imnient 
preconors,  failure  nwdianisiha.  or  limiting 
single  failures  are  introduced  as  a  result  of 
this  change.  Therefore,  the  proposed  change 


does  not  create  the  possibility  of  a  new  or 
difilBrent  kind  of  accident  from  any 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  change  does  not  affect  the 
acceptance  criteria  for  any  analyzed  event. 
There  will  be  no  effect  on  the  manner  in 
which  safety  limits  or  limiting  safety  system 
settings  are  determined  nor  will  there  be  any 
effisct  on  those  plant  systems  necessary  to 
assure  the  accomplislunent  of  protection 
functions.  There  will  be  no  impact  on  any 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appeare  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Uxal  Public  Document  Room 
location:  University  of  Missouri- 
Columbia.  Ehner  Ellis  Library. 
Coliunbia.  Missouri  65201-5149. 

Attorney  for  licensee:  Gerald  Chamoff. 
Esq..  Shaw.  Pittman,  Potts  & 
Trowbridge.  2300  N  Street,  NW, 
Washington.  DC  20037. 

NRC  Project  Director:  William.H. 
Bateman. 

Union  Electric  Company.  Docket  No. 
50-483.  Callaway  Plant.  Unit  1. 
Callaway  County.  Missouri. 

Date  of  application  request:  July  30. 
1998. 

Description  of  amendment  request: 
The  proposed  amendment  application 
would  change  Table  4.3-2  of  the 
technical  specifications  (TS)  by  adding 
a  table  notation  to  clarify  that 
verification  of  the  time  delays 
associated  with  engineered  safety 
feature  actuation  system  (ESFAS) 
Ftmctional  Units  8.a  and  8.b.  "Loss  of 
Power,"  is  only  performed  as  part  of  the 
channel  calibration. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1-  The  pcopasad  change  does  not  involve 
a  significant  increase  in  the  probability  or 
oonsaquances  oCan  accident  previously 
evaluated. 

Overall  preiectian  system  perfannance  will 
remain  writhin  the  boimds  of  the  previously 
perfcnwd  accident  analyaes  since  no 
hardware  changes  are  propuaeJ.  The 
protacti<m  tjttBou  will  continue  to  function 
in  a  manner  coasistent  with  the  plant  design 
basis.  The  proposed  donge  will  not  afiect 
my  of  the  analysis  anumptiona  far  any  of  the 
•oddrou  previously  evaluated.  Neither  the 
TYip  SatpofaitB  and  Allowable  Vahiaa  in 
Tedmical  Spedficetion  Table  3.3-4  nor  the 
response  times  listed  in  FSAR  (Final  Safety 
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lis  Report]  Table  16.3-2  tn  atEBCtad. 
opowd  change  will  not  afisct  the 
lifity  of  any  event  initiaton  nor  will 
jpoaed  chuage  aSect  the  ability  of  any 
^'-related  equipment  to  perfann  its 
intfiided  function.  There  will  be  no 
de^datioD  in  the  performance  of  nor  an 
inc^^ase  in  the  number  of  challenges 
imposed  on  safety-related  equipment 

mad  to  function  during  an  accident 
sitttition.  Tbm«  will  be  no  change  to  normal 
|t  operating  parameters  or  accident 
ition  capabilities.  Therefore,  the 
aed  chuge  does  not  involve  a 
icant  increase  in  the  probability  or 
quences  of  an  accident  previously 
ihiated. 

2-  The  proposed  change  does  not  create  the 
poiiibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evtluated. 

There  are  no  hardware  changes  associated 
with  this  license  amendment  nor  are  there 
anVichanges  in  the  method  by  which  any 
salaty-related  plant  system  perfmns  its  safety 
fuiraon.  The  normal  manner  of  plant 
op^ation  is  unchanged.  Verification  of  the 
tiiif  delays  need  not  be  performed  on  a 
nxi^thly  basis  when  response  time  testing  is 
performed  on  an  alternating  18  month  basis 
pe^lthe  provisions  of  Technical 
SpMdfications  4.3.1.2  and  4.3.2.2  and  the 
veHfication  of  LOCA  (loss-of-coolant 
accident]  and  shutdown  sequencer  timing 
and  analog  channel  time  constant 
calibrations  are  performed  on  a  refueling 
frMuency.  No  new  accident  scenarios, 
tiailsient  precursors,  bilure  mechanisms,  or 
limiting  single  failures  are  introduced  as  a 
reftilt  of  this  change.  There  will  be  no 
acNnse  effect  or  challenges  imposed  on  any 
santy-related  system  as  a  result  of  this 
chflinge.  Therefiore,  the  proposed  chaiue  does 
not  create  the  possibility  of  a  new  or  difforent 
kind  of  accident  from  any  previously 
evaluated. 

a  The  proposed  change  does  not  involve 
a  dgnificant  reduction  in  a  margin  of  safety. 

[The  proposed  change  does  not  affect  the 
aqdeptance  criteria  for  any  analyzed  event 
not  is  there  a  diange  to  any  Safety  Analysis 
Liitut  (SAL).  There  wrill  be  no  effect  on  the 
mabner  in  which  safety  limits  w  limiting 
sajfety  system  settings  are  determined  nor 
will  there  be  any  emct  on  those  plant 
systems  necessary  to  assure  the 
aqoomplishment  of  protection  functions. 
T^ra  will  be  no  impact  on  the  overpower 
limit,  ro^BR  (Departure  from  Nucleate 
Boiling  Ratio]  limits,  Fq,  Nuclear  Enthalpv 
Rise  Hot  Channel  Factor.  LOCA  PCT  (PMk 
Temperature],  peak  local  power  density, 
ly  other  margin  of  safety. 

lie  NRC  staff  has  reviewed  the 
BDsee's  analysis  and,  based  on  this 
jriew,  it  appeals  that  the  three 
adards  of  50.92(c)  are  satisfied, 
torefora.  the  NRC  staff  proposes  to 
djatennine  that  the  amendment  request 
involves  no  significant  hazards 
o )  isideration. 

jocal  Public  Document  Room 
h  *  :ation:  University  of  Missouri- 
C  ( Itmibia.  Elmer  Ellis  Library. 
C  ( lumbia,  Missouri  65201-5149. 


Attorney  for  licensee:  Gerald  Chamoff. 
Esq..  Shaw.  Pittman.  Potu  k 
Trowrbridge.  2300  N  Street.  NW, 
Washinston.  DC  20037. 

NRC  Project  Director  William  H. 
Bateman. 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-338  and  50-339.  North 
Anna  Power  Station,  Units  No.  i  and 
No.  2,  Louisa  County,  Virginia. 
Date  of  amendment  request: 
November  18, 1998. 

Description  of  amendment  request: 
The  proposed  amendments  would  make 
changes  to  the  North  Anna  Power 
Station  (NAPS),  Unit  1  and  2,  Technical 
Specifications  (TS)  Surveillance 
Requirement  (SR)  4.7.13.1. 
"Groundwater  Surveillance 
Requirements"  and  related  Table  3.7-6. 
"Allowable  Groimdwater  Levels — 
Service  Water  Reservoir."  The  change  in 
the  SR  requests  that  the  measuring 
device  numbers  assigned  to  piezometers 
be  eliminated  from  the  TS  SR  in  order 
to  avoid  redtmdancy,  and  eliminate 
confusion  as  well  as  the  need  to  initiate 
TS  changes  whenever  new  piezometers 
are  added,  older  devices  are  replaced  or 
abandoned  in-place.  The  proposed 
change  in  groundwater  threshold  levels 
will  raise  the  allowable  groimdwater 
leveb  to  those  consistent  with  the 
allowable  levels  in  the  "Stability  of 
Service  Water  Reservoir  (SWR)  Slope 
Under  Increased  Phreatic  Surface" 
calculations. 

Basis  for  proposed  no  significant 
hazards  cortsideration  determination:  as 
required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  sig^iificant  hazards,  which  is 
presented  below: 

Specifically,  operation  of  the  North  Anna 
Power  Station  in  accordance  Mrith  the 
proposed  TS  Changs  Request  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated,  since:  (a)  removing 
non-safety  related  SWR  piezmneter  device 
number*  frmn  the  TS  and  raising  TS 
allowable  groundwater  surfeoe  threshold 
elevation  levels  in  the  southeast  section  of 
the  SWR  will  have  no  effect  on  the  way  the 
safety-related  Service  Water  System  was 
desi^ied  to  operate,  (b)  Periodic  Test 
Procedures  will  continue  to  identify  all  open- 
tube  piezometers  and  require  that  they  be 
monitored  in  order  to  obtain  as  much 
information  as  possible  regarding  changing 
groundwater  levels,  (c)  sufficient  redundancy 
will  continue  to  exist  since  at  least  two  (2) 
open-tube  (standpipe-type)  piezometers,  not 
subject  to  mechanical  fellure,  have  been 
installed  in  each  of  the  three'(3)  SWR  zones 
to  meet  the  TS  Surveillance  Requirement  that 
"at  least  one  measurement  per  zone  be 
available"  and  (d)  recent  calculations  have 
confirmed  that  raising  the  allowable  %vater 
level  in  the  southeast  section  of  the  SWR  v/ill 
not  affact  the  stability  of  the  SWR  dike  as 


indicated  in  the  original  design  basis 
calculation. 

2.  Create  the  poasibility  of  a  new  or 
diSsrent  kind  of  accident  from  any  accident 
previously  evaluated,  since:  (a)  the  frequency 
of  piezometer  monitoring  and  the  intent  of 
monitoring  groundwater  sivfece  threshold 
elevations  in  order  to  maintain  stability  of 
the  SWR  slope  have  not  changed,  (b)  no 
physical  modification  to  the  plant  or  new 
moide  of  plant  operation  is  involved,  (c) 
changes  are  consistent  with  the  assimiptions 
made  in  the  Safety  Analyses  and  original 
design  basis  calculation  and  (d)  bilure  of  the 
SWR  dike  and  ensuing  loss  of  service  water 
was  the  most  serious  accident  postulated  and 
considered  credible.  Operation  of  the  SWR  is 
not  being  changed.  Therefore,  a  new  or 
different  kind  of  accident  is  (not)  created  by 
the  change  in  groundwater  level.  In  addition, 
since  both  the  SWR  and  Lake  Anna  reservoir 
provide  redundant  sources  of  service  water, 
failure  of  the  SWR  is  not  considered  as  a 
credible  accident. 

3.  Involve  a  significant  reduction  in  a 
margin  safety,  since:  (a)  increasing  the 
allowable  phreatic  surfece  in  the  SE  section 
of  the  SWR  dike  will  not  lower  the  fector  of 
safety  with  respect  to  the  stability  of  the  SWR 
as  defined  by  the  original  design  basis 
calculation,  (b)  the  margin  to  feilure  of  the 
SWR  diice  has  been  proven  by  calculation  to 
have  not  been  reduosd  as  defined  by  the 
original  design  basis  calculation  and  (c) 
subject  '•b'ng—  will  not  impact  the 
performance  of  structiuvs,  systems  or 
components  relied  upon  for  accident 
mitigation  or  any  safety  analysis 
assumptions,  therefore  the  margin  of  safety  is 
not  changed  by  the  proposed  [change]  in 
groundwater  level  at  the  SWR. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  S0.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
Location:  The  Alderman  Library. 
Special  Collections  Department, 
University  of  Virginia.  Charlottesville, 
Virginia  22903-2498. 

Attorney  for  Licensee:  Donald  P. 
Irwin,  Esq.,  Hunton  and  Williams, 
Riverfront  Plaza,  East  Tower,  951  E. 
Byrd  Street.  Richmond,  Virginia  23219. 

NRC  Project  Director:  Herbert  N. 
Berkow. 

Notice  of  laevaiice  of  Amendments  to 
Facility  Operating  Licenses 

Dtiring  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 


Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circiunstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  document  rooms  for  the 
particular  facilities  involved. 

Carolina  Power  &■  Ligfxt  Company,  et 
al.  Docket  No.  50-400.  Shearon  Harris 
Nuclear  Power  Plant.  Unit  1.  Wake  and 
Chatham  Counties.  North  Carolina. 

Date  of  application  for  amendment: 
February  27, 1997,  as  supplemented 
August  24, 1998. 

Brief  description  of  amendment:  This 
amendment  changes  Technical 
Specification  (TS)  3/4.4.5,  "Steam 
Generators,"  by  adding  sleeve 
installation  as  an  alternative  to  tube 
plugging  for  repairing  degraded  steam 
generators. 
Date  of  issuance:  November  23, 1998. 
Effective  date:  November  23, 1998. 
Ainendment  No.:  85. 
Facility  Operating  License  No.  NPF- 
63:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Raster  April  9, 1997  (62  FR  17225). 
The  August  24, 1998,  supplemental 
letter  provided  clarifying  information 
onfy,  and  did  not  change  the  initial  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 


Safety  Evaluation  dated  November  23, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
Library,  1930  ClaA  Avenue,  Raleigh, 
North  Carolina  27605. 

Commonwealth  Edison  Company, 
Docket  No.  50-254.  Quad  Uties  Nuclear 
Power  Station.  Unit  1,  Rock  Island 
County,  Illinois. 

Date  of  application  for  amendment: 
August  14, 1998,  as  supplemented  by 
letters  dated  October  13  and  November 
23, 1998. 

Brief  description  of  amendment:  The 
amendment  dianges  the  Quad  Qties 
Technical  Specifications  (TS)  to  reflect 
the  use  of  Siemens  Power  Corporation 
ATRIUM-9B  fiiel.  Specifically  the 
amendment  incorporates  the  following 
into  the  TS:  (a)  new  methodologies  that 
will  enhance  operational  flexibility  and 
reduce  the  likelihood  of  future  plant 
derates,  (b)  administrative  changes  that 
eliminate  the  cycle  specific 
implementation  of  ATRIUM-9B  fuel 
and  adopt  Improved  Standard  Technical 
Specification  language  where 
appropriate,  and  (c)  changes  to  the 
Minimum  Critical  Power  Ratio. 
Date  of  issuance:  December  3, 1998. 
Effective  date:  Immediately,  to  be 
implemented  within  30  days. 
Amendment  No.:  182. 
Facility  Operating  License  No.  DPR- 
29:  The  amendment  revised  the  TSs. 
Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  Yes  (63  FR  59588  dated 
November  4, 1998).  This  notice 
provided  an  opportimity  to  submit 
comments  on  the  Commission's 
proposed  no  significant  hazards 
consideration  determination.  No 
comments  have  been  received.  The 
notice  also  provided  for  an  opportunity 
to  request  a  hearing  by  December  4, 
1998,  but  indicated  that  if  the 
Commission  makes  a  final  no  significant 
hazards  consideration  determination 
any  such  hearing  would  take  place  after 
issuance  of  the  amendment. 

The  Commission's  related  evduation 
of  the  amendment,  finding  of  exigent 
circiunstances,  and  final  no  significant 
hazards  consideration  determination  are 
contained  in  a  Safety  Evaluation  dated 
December  3, 1998. 

Uxal  Public  Document  Room 
location:  Dixoi\  Public  Library,  221 
Hennepin  Avenue,  Dixon,  Illinois 
61021. 

Florida  Power  Corporation,  et  al.. 
Docket  No.  50-302,  Crystal  River  Unit 
No.  3  Nuclear  Generating  Plant,  Citrus 
County.  Florida. 


Date  of  application  for  amendment: 
October  31, 1997,  as  supplemented 
December  13, 1997,  February  27  and 
April  24, 1998. 

Brief  description  of  amendment:  The 
amendment  proposed  to  revise  the  Final 
Safety  Analysis  Report  (FSAR)  to  reflect 
changes  to  the  credited  methodology  for 
boron  precipitation  prevention,  as 
approved  by  the  NRC. 

Date  of  issuance:  November  30, 1998. 

Effective  date:  November  30, 1998. 

Amendment  No.:  171. 

Facility  Operating  License  No.  DPR- 
72:  Amendment  revised  the  Operating 
License  to  reflect  the  change  to  the 
FSAR. 

Date  of  initial  notice  in  Federal 
Register.  November  12, 1997  (62  FR 
60731).  The  supplonental  lettera 
contained  clarifying  information  that 
did  not  change  the  original  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  30, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Coastal  Region  Library,  8619 
W.  Crystal  Street.  Crystal  River,  Florida 
34428. 

Florida  Power  and  Light  Company,  et 
al..  Docket  No.  50-389.  St.  Lucie  Plant, 
Unit  No.  2,  St.  Lucie  County,  Florida. 

Date  of  application  for  amendment: 
October  29, 1998. 

Brief  description  of  amendment:  The 
amendment  revised  the  terminology 
used  in  the  St.  Lude  Plant  Technical 
Specifications  (TS)  relative  to  the 
implementation  and  automatic  removal 
of  certain  protection  system  trip 
bypasses  to  ensure  that  the  meaning  of 
explicit  terms  used  in  the  TS  are 
consistent  with  the  intent  of  the  stated 
requirements. 

Date  of  Issuance:  November  24, 1998. 

Effective  Date:  November  24,  1998. 

Amendment  No.:  98. 

Facility  Operating  License  No.  NPF- 
16:  Amendment  revised  the  TS. 

Date  of  initial  notice  in  Federal 
Register  November  5, 1998  (63  FR 
59809). 

The  Conomission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  24, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library,  3209  Virginia  Avenue,  Fort 
Pierce,  Florida  34954-9003. 

GPU  Nuclear,  Inc.  et  al..  Docket  No. 
50-219.  Oyster  Creek  Nuclear 
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iting  Station,  Ocean  County,  New 


i  of  application  for  amendment: 
July  21. 1998. 

Btief  description  of  amendment:  The 
amendment  (1)  revises  Technical 
Specification  (TS)  6.2.2.2(a)  to  provide 
flexibility  to  accommodate  imexpected 
absctice  of  on-duty  shift  crew  members, 
(2)  f  Uminates  reference  to  the  Manager, 
Plai^  Operations  in  Specification 
6.2.2!.2(j)  as  the  position  has  been 
eliminated,  (3)  reduces  the  maximimi 
time  in  which  to  forward  audit  reports 
to  th9  responsible  manager  from  60  days 
to  30  days,  (4)  replaces  the  term  "Vice 
President"  with  the  term  "Corporate 
Officer"  in  several  places  in  Section  6, 
and  j[5)  corrects  several  typographical 

Mte  of  Issuance:  November  30, 1998. 

^ective  date:  November  30, 1998,  to 
be  unplemented  within  30  days 

j^endment  No:  203. 

Facility  Operating  License  No.  DPR- 
1 6.1  Amendment  revised  the  Technical 
SpMifications. 

isiite  of  initial  notice  in  Federal 
Reg^er  August  26, 1998  (63  FR 
45$25). 

Tlie  Commission's  related  evaluation 
of  ^8  amendment  is  contained  in  a 
SaUty  Evaluation  dated  November  30, 

Np  significant  hazards  consideration 
co^oments  received:  No. 

U>cal  Public  Document  Room 
location:  Ocean  County  Library, 
Reference  Department,  101  Washington 
Bt,  Toms  River,  NJ  08753. 
diana  Michigan  Power  Company, 
_-^et  Nos.  50-315  and  50-316,  Donald 
C.  t^k  Nuclear  Plant.  Units  1  and  2, 
Berrien  Countv,  Michigan. 

Date  of  application  for  amendments: 
October  8, 1998. 

Brief  description  of  amendments:  The 
amendments  would  revise  the  Technical 
Specification  Section  3.4.1.3,  "Reactor 
Codlant  System — Shutdown,"  and  its 
associated  bases  to  provide  separate 
requirements  for  the  Reactor  Coolant 
system  in  MODE  4,  MODE  5  with  the 
reiitrtor  coolant  loops  filled,  and  MODE 
5  >^th  the  reactor  coolant  loops  not 

fiUkl. 

tte  of  issuance:  November  27, 1998. 
^ective  date:  November  27, 1998, 
full  implementation  within  30 

rs. 

_.iendment  Nos.:  224  and  208. 

facility  Operating  License  Nos.  DPR- 

md  DPR-74:  Amendments  revised 

Technical  Specifications. 

,  jte  of  initim  notice  in  Federal 
R^kister:  October  27, 1998  (63  FR 
S;  122). 

'  Tie  Commission's  related  evaluation 

he  amendments  is  contained  in  a 


Safety  Evaluation  dated  November  27, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Maud  Preston  Palenske 
Memorial  Library,  500  Market  Street.  St. 
Joseph,  MI  49085. 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-220,  Nine  Mile  Point 
Nuclear  Station  Unit  No.  1,  Oswego 
County,  New  York. 

Date  of  application  for  amendment: 
June  19, 1998,  as  supplemented 
November  6, 1998. 

Brief  description  of  amendment:  Tids 
amendment  changes  Technical 
Specification  3.2.2  and  the  associated 
Bases  to  update  pressure-temperature 
operating  curves  and  tables  for 
continued  plant  operation  up  to  28 
effective  full-power  years. 
Date  of  issuance:  November  25, 1998. 
Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  before  core 
operation  exceeds  18  effective  full- 
power  years. 
Amendment  No.:  164. 
Facility  Operating  License  No.  DPR- 
63:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Regirter  July  29, 1998  (63  FR  40557) 

The  November  6, 1998,  supplemenUl 
letter  provided  clarifying  information 
that  did  not  change  the  initial  proposed 
no  significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
November  25, 1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department.  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Power  Authority  of  The  State  of  New 
York,  Docket  No.  50-286.  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  York. 

Date  of  application  for  amendment: 
November  25, 1998,  as  supplemented 
November  27, 1998. 

Brief  description  of  amendment:  Tius 
change  adds  a  note  to  certain  specific 
containment  isolation  valves  listed  in 
Table  4.4-1.  The  note  permits  the 
licensee  to  operate  Indian  Point  Unit  3 
for  the  remainder  of  the  current  cycle 
(Cycle  10)  without  pneumatic  leakage 
rate  testing  of  these  isolation  valves. 
These  valves  have  been  leakage  rate 
tested  in  the  past  using  water 
pressurized  with  nitrogen  gas.  Without 
this  emergency  amendment,  there 
would  have  had  to  delay  its  resumption 


of  plant  operation  at  power  imtil  the 
Technical  Specifications  required  test 
was  performed. 
Date  of  issuance:  November  27, 1998. 
Effective  date:  As  of  the  date  of 
issuance  to  be  implemented 
immediately. 
Amendment  No.:  184. 
Facility  Operating  License  No.  DPR- 
64:  Amendment  revised  the  Technical 
Specifications.  The  Commission's 
related  evaluation  of  the  amendment, 
finding  of  emergency  circumstances, 
and  final  determination  of  no  significant 
hazards  consideration,  are  contained  in 
a  Safety  Evaluation  dated  November  27, 
1998. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library. 
100  Martine  Avenue,  White  Plains,  New 
York  10610. 

Attorney  for  licensee:  Mr.  David  E. 
Blabey.  10  Columbus  Circle,  New  York, 
New  York  10019. 

NRC  Project  Director:  S.  Singh  Bajwa. 
Director. 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333.  fames  A. 
FitzPatrick  Nuclear  Power  Plant. 
Oswego  County,  New  York. 

Date  of  application  for  amendment: 
August  3, 1998,  as  supplemented 
October  20, 1998. 

Brief  description  of  amendment:  The 
amendment  provides  for  application  of 
the  existing  minimum  critical  power 
ratio  safety  limit  to  Cycle  14  operation. 
Date  of  issuance:  November  25, 1998. 
Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 
Amendment  No.:  246. 
Facihty  Operating  License  No.  DPR- 
59:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  9,  1998  (63  FR 
48264). 

The  October  20, 1998,  supplemental 
letter  provided  clarifying  information 
that  did  not  change  the  initial  proposed 
no  significant  hazards  consideration. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  25. 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York.  Oswego,  New 
York  13126. 

Southern  California  Edison  Company, 
et  al..  Docket  No.  50-362,  San  Onofre 
Nuclear  Generating  Station,  Unit  No.  3, 
San  Diego  County,  California. 

Date  of  application  for  amendment: 
September  22. 1998. 
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Brief  description  of  amendment:  The 
proposed  amendment  would  modify  the 
Technical  Specifications  (TS)  to  change 
the  parameter  used  to  establish  and 
remove  the  bypasses  for  high  reactor 
power  trips.  The  parameter  would  be 
changed  from  the  current  "THERMAL 
POWER"  to  logarithmic  power. 

Date  of  issuance:  November  23, 1998. 

Effective  date:  November  23, 1998. 

Amendment  Nos.:  136. 

Facility  Operating  License  No.  NPF- 
15:  The  amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  21, 1998  (63  FR 
56259). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  November  23 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Locay  Public  Document  Room 
location:  Main  Library,  University  of 
CaUfomia,  P.  O.  Box  19557,  Irvine, 
California  92713. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-259.  50-260  and  50-296. 
Browns  Ferry  Nuclear  Plant.  Units  1.  2 
and  3.  Limestone  County.  Alabama. 

Date  of  application  for  amendments: 
June  12  and  August  14, 1998  (TS-390). 

Brief  description  of  amendments: 
Changes  the  technical  specifications 
(TS)  to  accommodate  surveillance 
intervals  to  be  compatible  with  a  24- 
month  fuel  cycle. 
Date  of  issuance:  November  30, 1998. 
Effective  date:  November  30, 1998. 
Amendment  Nos.:  235.  255,  215. 
Facility  Operating  License  Nos.  DPR- 
33.  DPR-52  and  DPR-eS:  Amendments 
revised  the  TS. 

Date  of  initial  notice  in  Federal 
Register  September  9, 1998  (63  FR 
48269). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  30. 
1998. 

No  significant  hazards  consideration 
comments  received:  None. 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
Street,  Athens.  Alabama  3561 1. 

Tennessee  Valley  Authority.  Docket 
Nos.  50-327  and  50-326.  Sequoyah 
Nuclear  Plant.  Units  1  and  2.  Hamilton 
County,  Tennessee. 

Date  of  application  for  amendments: 
August  21, 1996  (TS  96-03). 

Brief  description  of  amendments:  The 
amendments  revise  the  SQN  Technical 
Specification  (TS)  3.7.1.3  to  extend  the 
limiting  condition  for  operation  of  the 
condensate  storage  tanks  to  Mode  4 
when  steam  generator  is  relied  upon  for 
heat  removal. 


Date  of  issuance:  November  19,  1998. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  no  later 
than  45  days  after  issuance. 

Amendment  Nos.:  238  and  228. 

Facility  Operating  License  Nos.  DPR- 
77  and  DPR-79:  Amendments  revise  the 
TSs. 

Date  of  initial  notice  in  Federal 
Register  October  9, 1996  (61  FR  52967). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  19, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Chattanooga-Hamihon  County 
Library.  1001  Broad  Street,  Chattanooga. 
Tennessee  37402. 

Tennessee  Valley  Authority.  Docket 
Nos.  50-327  and  50-328.  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County.  Tennessee. 

Date  of  application  for  amendments: 
April  30. 1998  (TS  98-01). 

Brief  description  of  amendments:  The 
amendments  revise  the  SQN  Technical 
Specification  Siuveillance  Requirement 
4.4.3.2.1.b  by  changing  the  mode 
requirement  to  allow  power-operated 
rehef  valve  stroke  testing  in  Modes  3.  4. 
and  5  with  a  steam  bubble  in  the 
pressurizer  rather  than  only  in  Mode  4. 

Date  of  issuance:  November  19, 1998. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  no  later 
than  45  days  after  issuance. 

Amendment  Nos.:  239  and  229. 

Facility  Operating  License  Nos.  DPR- 
77  and  DPR-79:  Amendments  revise  the 
technical  specifications. 

Date  of  initial  notice  in  Federal 
Register  July  15, 1998  (63  FR  38204). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  19 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location;  Chattanooga-Hamilton  County 
Ubrary,  1001  Broad  Street.  Chattanooga. 
Tennessee  37402. 

Tennessee  Valley  Authority,  Docket 
No.  50-390  Watts  Bar  Nuclear  Plant, 
Unit  1,  Rhea  County.  Tennessee. 

Date  of  application  for  amendment: 
May  6.  as  supplemented  June  5. 1998. 

Brief  description  of  amendment:  The 
requested  changes  woiUd  allow  an 
increase  in  the  limit,  up  to  5.0  percent, 
for  the  U-235  enrichment  of  new 
(unirradiated)  fuel  stored  in  the  new 
fuel  storage  racks  and  limit  the  fuel 
storage  locations  to  assiue  that  k- 
effective  values  are  met. 

Date  of  issuance:  December  1. 1998. 


Effective  date:  December  1, 1998. 

Amendment  No.:  15. 

Facility  Operating  License  No.  NPF- 
90:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  12. 1998  (63  FR 
43214). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  1 
1998. 

No  significant  hazards  consideration 
comments  received:  None. 

Local  Public  Document  Room 
/ocation;  Chattanooga-Hamilton  County 
Ubrary.  1001  Broad  Street.  Chattanooga. 
TN  37402. 

The  Cleveland  Electric  Illuminating 
Company,  Centerior  Service  Company. 
Duquesne  Ught  Company.  Ohio  Edison 
Company,  OES  Nuclear,  Inc., 
Pennsylvania  Power  Company,  Toledo 
Edison  Company,  Docket  No.  50-440 
Perry  Nuclear  Power.  Plant,  Unit  1.  Lake 
County.  Ohio. 

Date  of  application  for  amendment: 
September  3, 1998. 

Brief  description  of  amendment:  This 
amendment  revised  Technical 
Specification  3.8.3.  "Diesel  Fuel  Oil. 
Lube  Oil.  and  Starting  Air."  by 
increasing  the  Division  3  Diesel 
Generator  fuel  oil  level  requirements  to 
account  for  (1)  a  rounding  error  in  the 
calculation,  and  (2)  the  unusable 
volume  due  to  vortex  formation  at  the 
eductor  suction  nozzle  located  in  the 
fuel  oil  storage  tank. 

Date  of  issuance:  November  23. 1998. 

Effective  date:  November  23, 1998. 

Amendment  No.:  94. 

Facility  Operating  License  No.  NPF- 
58:  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  7. 1998  (63  FR  53960). 

The  Commission's  related  evaluation 
of  the  kmendment  is  contained  in  a 
Safety  Evaluation  dated  November  23. 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Perry  Public  Library.  3753 
Main  Street.  Perry,  OH  44081. 

The  Cleveland  Electric  Illuminating 
Company.  Centerior  Service  Company. 
Duquesne  Light  Company.  Ohio  Edison 
Company,  OES  Nuclear,  Inc., 
Pennsylvania  Power  Company.  Toledo 
Edison  Company,  Docket  No.  50-^40 
Perry  Nuclear  Power  Plant,  Unit  1.  Lake 
County,  Ohio. 

Date  of  application  for  amendment: 
August  28, 1997. 

Brief  description  of  amendment:  TIub 
amendment  revised  Pressure- 
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TemtiBratuie  (P/T)  Limits  contained  in 
Tedmical  Specification  3.4.11  as  a 
resu^tl  of  the  Reactor  Vessel  Material 
Survi^Uance  Program  Requirements 
cont^ned  in  Appendix  H  of  10  CFR  Part 
50. 

Dote  of  issuance:  December  2. 1998. 

EA^ctive  date:  December  2, 1998. 

Amendment  No.:  95. 

Faaility  Operating  License  No.  NPF- 
58:  Tbis  amendment  revised  the 
Teditiical  Specifications. 

Date  of  initial  notice  in  Federal 
RegUer  November  19, 1997  (62  FR 

eilS). 

Thf  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  2, 
1998^ 

NO' significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Perry  Public  Library,  3753 
Mai^  Street,  Perry.  OH  44081. 

W^consin  Public  Service  Corporation, 
Dodi»t  No.  50-305,  Kewaunee  Nuclear 
Pomr  Plant.  Kewaunee  County. 
Wistonsin. 

Dife  of  application  for  amendment: 
April  15, 1998  as  supplemented  by 
lett^ls  dated  August  13, 1998, 
September  28, 1998,  and  November  24, 
199at 

B^f  description  of  amendment:  The 
ameikdment  incorporates  changes  to  TS 
2.1,i?Safety  Limits"  and  TS  3.10, 
"Codtrol  Rod  and  Power  Distribution 
Liirais."  These  changes  revise  the  power 
distribution  peaking  factor  limits  and 
limits  operating  parameters  related  to 
the  Miinimum  Departure  from  Nucleate 
Boiling  Ratio  (MDNBR)  in  support  of 
cycle  23  fuel  and  reload  chains.  A 
chaqge  associated  with  the  fuel  and 
reload  changes,  is  the  removal,  &x>m  the 
current  licensing  basis,  of  the  fuel  pool 
tiubine  missile  hazards  analysis 

Date  of  issuance:  December  2, 1998. 

^ective  date:  December  2, 1998. 

A$tendment  No.:  142. 

B^ility  Operating  License  No.  DPR- 
43;  [Amendment  revised  the  Technical 
Sp^fications. 

Date  of  initial  notice  in  Federal 
R^^er.  June  5, 1998  (63FR25120 ). 

"nie  supplemental  submittals  did  not 
aCfe<^  the  initial  determination  of  no 
sigaificant  hazards  consideration. 

^e  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  2, 

NO  significant  hazards  consideration 
cooipients  received:  No. 

Ltical  Public  Document  Room 
lo^tion:  University  of  Wisconsin, 
Co£dn  Library,  2420  Nicolet  Drive, 
Gi^n  Bay,  WI 54311-7001. 


Dated  at  Rockville,  Maryland,  this  9th  day 
of  December  1998. 

For  the  Nuclear  Regulatory  Commission. 
Elinor  G.  Adenaam, 

Acting  Director,  Division  of  Reactor  Projects — 
m/IV.  Office  of  Nuclear  Reactor  Reg»Iation. 
(FR  Doc.  98-33206  Filed  12-15-98;  8:45  am] 
BIUINO  CODE  7«M-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting:  Notics  of  Application 
To  Withdraw  From  Listing  and 
Registration  (Boise  Cascade 
Corporation,  Common  SUKk,  $2.50  Par 
Value;  Aaaociatad  Common  Stocii 
Purchaae  Rights);  File  No.  1-6057 

December  10, 1998. 

Boise  Cascade  Corporate 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promidgated  thereunder,  to 
withdraw  die  above  specified  securities 
("Securities")  from  listing  and 
registration  on  the  Pacific  Exchange, 
hic.  ("PCX"  or  "Exchange"). 

The  reasons  dted  in  tne  application 
for  withdrawing  the  Securities  from 
listing  and  registration  include  the 
following: 

The  Securities  of  the  Company  are 
currently  listed  on  the  New  Yoric  Stock 
Exchange  ("NYSE"),  Chicago  Stock 
Exchange  ("CHX"),  and  PCX.  The 
Company's  Securities  first  traded  on  the 
PCX  in  1965.  Currently,  the  nimiber  of 
shares  traded  through  the  PCX  is 
minimal,  and  has  been  declining  over 
the  last  several  years. 

As  part  of  an  overall  business  review, 
the  Company's  management  and  Board 
of  Directors  considered  the  manner  in 
which  its  stock  is  traded  in  the 
marketplace.  The  Company  found  the 
majority  (well  over  90%)  of  its 
Securities  are  traded  on  the  NYSE.  After 
considering  many  factors,  the 
Company's  management  and  Board  of 
Directors  determined  that  no  significant 
business  reasons  exist  for  the  Company 
to  continue  listing  its  Securities  on  the 
PCX.  The  Company  intends  to  maintain 
its  listing  on  the  NYSE. 

In  compliance  with  the  Exchange's 
rules,  the  Company  sent  the  PCX  a  letter 
requesting  vohintuy  delisting.  The 
letter  set  out  the  basis  for  the  Company's 
decision  to  delist,  and  provided  a 
certified  copy  of  the  Board  resolution 
authorizing  this  action. 

On  November  3, 1998,  the  Equity 
Listings  Committee  of  the  PCX  approved 
the  .Company's  request  to  be  removed 


from  listing  and  registration  on  the 
Exchange. 

This  appUcation  relates  solely  to  the 
withdrawal  from  listing  of  the 
Company's  Securities  from  the  PCX  and 
shall  have  no  effect  upon  the  continued 
listing  of  the  Securities  on  the  NYSE  or 
the  CHX. 

Any  interested  person  may,  on  or 
before  January  4, 1999,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Exchange  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Janathan  G.  Katz. 
Secretary. 
(FR  Doc.  9»-33301  Filed  12-15-48;  8:45  ami 

MUMO  COM  aoia-ai-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

"FEDERAL  REQI8TER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  [To  Be 
Published]. 

STATUS:  Closed  Meeting. 

place:  450  Fifth  Street,  NW., 
Washington,  DC. 

DATE  PREVIOUSLY  ANNOUNCED:  To  Be 
Published. 

CHANGE  m  THE  MEETING:  Date  Change/ 
Time  Change. 

The  closed  meeting  scheduled  for 
Thursday.  December  17, 1998,  at  11:00 
a.m.,  has  been  changed  to  Wednesday. 
December  16, 1998,  at  2:00  p.m. 

Commissioner  Unger,  as  duty  officer, 
determined  that  Commission  business 
required  the  above  change  and  that  no 
earher  notice  thereof  was  possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  (202)  942- 
7070. 
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Dated:  December  14, 1998. 
Jooatfaan  G.  Katz, 

Secretary. 

IFR  Doc.  98-33414  Filed  12-14-98;  12:46 
pml 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

PMaM*  Na  34-40767;  File  No.  SR-OPRA- 
M-2] 

Options  Price  Reporting  Authority; 
Notice  of  Hiing  and  Immediate 
Efftetiveness  of  Amendment  to  OPRA 
Plan  Revising  tite  Allocation  of 
Expenses  Among  tiie  Participant 
Exchanges 

December  9, 1998. 

Pursuant  to  Rule  llAa3-2  under  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act"),  notice  is  hereby  given 
that  on  November  25, 1998.  the  Options 
Price  Reporting  Authority  ("OPRA").» 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"commission")  an  amendment  to  the 
Plan  for  Reporting  of  Consolidated 
Options  Last  Sale  Reports  and 
Quotation  Information  ("Plan").  The 
amendment  revises  the  internal 
allocation  of  operating  expenses  among 
OPRA's  separate  accounting  centers. 
OPRA  has  designated  this  proposal  as 
concerned  solely  with  the 
administration  of  the  Plan,  permitting 
the  proposal  to  become  effective  upon 
filing  pursuant  to  Rule  llAa3-2(c)(3)(ii) 
imder  the  Exchange  Act.*  The 
Commission  is  publishing  this  notice  to 
soUcit  comments  from  interested 
persons  on  the  proposed  amendment. 

I.  Description  and  Purpose  of  the 
Amendment 

The  purpose  of  the  amendment  is  to 
revise  the  internal  allocation  of  OPRA's 
operating  expenses  among  OPRA's 
separate  accounting  centers  to  make  the 
allocation  to  a  given  accounting  center 
depend  upon  the  percentage  of  OPRA's 
total  message  traffic  represented  by  that 
accounting  center.  This  vvill  replace  the 

•  OPRA  U  a  National  Market  System  Plan 
approved  by  the  Commission  pursuant  to  Section 
llA  of  the  Exchange  Act  and  Rule  llAa3-2 
thereunder.  Securities  Exchange  Act  Release  No 
17638  (Mar.  18.  1981). 

The  Plan  provides  for  the  collection  and 
dissemination  of  last  sale  and  quotation  information 
on  options  that  are  traded  on  the  member 
exchanges.  The  five  exchanges  which  agreed  to  the 
OPRA  Plan  are  the  American  Stock  Exchange  the 
("AMEX");  the  Chicago  Board  Options  Exchange 
('•CBOE")'  the  Ne»r  York  Stock  Exchange  ("NYSE")- 
the  Pacific  Exchange  ("PCX");  and  the  Philadelphia 
Stock  Exchange  ("PHLX"). 

» 17  CFR  240.11Aa3-2(c)(3)(ii). 


current  allocation  formula  under  which 
operating  expenses  are  allocated  among 
accounting  centers  based  on  the 
proportion  of  OPRA's  output  line 
capacity,  measured  in  kilobytes  per 
second,  that  is  available  to  each 
accounting  center.  Both  under  the 
current  Plan  and  the  proposal,  the 
allocation  formula  applies  only  to  those 
accounting  centers  for  which  there  are 
separate  access  fees,  which  at  present 
includes  only  the  Basic  (equity  and 
index)  and  foreign  currency  option 
("FCO")  accounting  centers.  The 
allocation  of  operating  expenses 
between  accounting  centers  for  which 
there  are  bundled  access  fees  (i.e., 
between  the  equity  and  index 
components  of  the  Basic  accounting 
center)  will  be  imaffected  by  this 
proposal.  Such  expenses  will  continue 
to  be  allocated  in  the  same  maimer  as 
revenues,  based  on  the  relative  number 
of  each  accounting  center's  cleared 
trades  at  The  Options  Clearing 
Corporation. 

The  proposed  change  reflects  OPRA's 
recent  modification  of  its 
commimications  network  to  utiUze 
hitemet-protocol  (IP)  technology.  As  a 
result,  it  is  no  longer  meaningful  to 
determine  allocation  of  expenses  based 
on  line  output  capacity  to  OPRA's 
accounting  centers.  Also,  in  light  of 
changes  in  the  relative  volume  of 
trading  in  FCO  options,  an  allocation  of 
expenses  among  accounting  centers 
based  on  any  measure  of  processor 
capacity  is  no  longer  considered  to  be 
appropriate.  The  proposed  amendment 
will  affect  only  the  internal 
administration  of  OPRA  with  respect  to 
the  allocation  of  operating  expenses 
among  the  Participant  Exchanges,  and  it 
will  have  no  efiect  on  fees  or  charges 
paid  to  OPRA  by  vendors  and 
subscribers. 

n.  Solicitation  of  Commraits 

Pursuant  to  Rule  llAa3-2(c)(3).3  the 
amendment  is  effective  upon  filing  with 
the  Commission.  The  Commission  may 
summarily  abrogate  the  amendment 
within  60  days  of  its  filing  and  require 
refiling  and  approval  of  the  amendment 
by  Commission  order  pursuant  to  Rule 
llAa3-2(c)(2).'»  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest;  for  the  protection  of  investors 
and  the  maintenance  of  fair  and  orderly 
markets;  to  remove  impediments  to.  and 
perfect  the  mechanisms  of,  a  National 
Market  System;  or  otherwise  in 


furtherance  of  the  purposes  of  the 
Exchange  Act. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  plan 
amendment  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Filth  Street,  NW, 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  and  all  written  statements 
wdth  respect  to  the  proposed  plan 
amendment  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  plan  amendment  between  the 
Conjnission  and  any  person,  other  than 
those  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  the  filing  wrill  also  be  available 
at  the  principal  offices  of  OPRA.  All 
submissions  should  refer  to  File  No. 
SR-OPRA-98-2  and  should  be 
submitted  by  January  6. 1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Maisaret  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  98-33238  Filed  12-15-98;  8:45  am) 
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DEPARTMENT  OF  STATE 

Bureau  of  Oceans  and  International 
Environmental  arid  Scientific  Affairs 

tPubtte  Notice  2947] 

Public  Meeting  on  Government 
Activities  on  the  Negotiation  of  a 
Protocol  on  Blosafety 

AGENCY:  Bureau  of  Oceans  and 
International  Environmental  and 
Scientific  Affairs  (OES),  Department  of 
SUte. 

ACTION:  Notice  of  pubUc  meeting 
regarding  Government  Activities  on  the 
negotiation  of  a  Protocol  on  Biosafety. 


'  17  CFR  240.1  lAa»-2. 

♦  17  CFR  240.1  lAa3-2(c)(2). 


SUMMARY:  This  public  meeting  will 
provide  an  overview  of  the  major  issues 
to  be  addressed  in  the  final  negotiating 
session  of  the  Protocol  on  Biosafety 
under  the  Convention  on  Biological 
Diversity  (CBD).  Negotiations  on  a 
protocol  to  govern  the  transboimdary 
movement  of  living  modified  organisms 
(LMOs)  are  scheduled  to  be  completed 

» 17  CFR  200.3O-3(a}(29). 
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Febr^i^  14-19. 1999  in  Cartagena. 
Colombia.  A  special  session  of  the  CBD 
Con^irence  of  the  Parties  [COP]  is 
schemed  February  22-23  to  approve 
the  attteement  as  a  protocol  to  the  CBD. 
TheUnited  States  is  a  world  leader  in 
biotechnology  research  and  production, 
liie  United  States  is  working  to  ensure 
that  a  biosafety  regime  established  by 
the  ptotocol  is  environmentally 
responsible,  scientifically  based  and 
analytically  sound,  and  will  not  imduly 
affect  research  and  trade  in  beneficial 
biotethnology  products.  This  meeting 
will  tbke  place  from  10  a.m.  to  12  noon 
on  J^uary  8. 1999  in  room  1107. 
Depa^ent  of  State,  2201  C  Street 
Norlihwest,  Washington,  DC.  Attendees 
shoii  d  use  the  entrance  at  C  Street  and 
shoU  d  provide  Ms.  Jean  Bell  (202-647- 
24111  with  their  date  ofbirth  and  social 
secvi  1  ity  number  by  January  6.  Attendees 
shou  d  bring  picture  identification. 
Parti  :ipants  who  wish  to  make 
statements  and  those  who  cannot  attend 
are  invited  to  fax  comments  to  John 
Tmikinaro  at  202  736-7351. 
FORiffURTHER  INFORMATION  CONTACT:  For 
furthier  information,  contact  Mr.  John 
Timtiinaro,  United  States  Department  of 
Statja,  OES/ETC,  Room  4333.  2201  C 
StrO^  NW.  Washington,  DC  20520. 
Phobe  202-647-2418;  fax  202-736- 
735^  Further  information  regarding  the 
neg^iations,  including  the  draft 
proti  icol  text,  can  be  obtained  from  the 
Convention  on  Biological  Diversity 
webiite  www.biodiv.org. 
SUPfUMENTARY  INFORMATION:  The 
Unitbd  States,  through  an  interagency 
wotking  group  chaired  by  the 
De^^rtment  of  State,  is  engaged  in 
negiotiations  under  the  auspices  of  the 
Co^ention  on  Biological  Diversity 
[Cm  » that  will  result  in  an  international 
prol  3Col  governing  the  transboundary 
moyjement  of  living  modified  organisms, 
and  potentially  products  derived  from 
ihem.  that  are  developed  using  modem 
biotechnology.  Negotiations  on  the 
prdtjocol  are  scheduled  to  conclude  Mdth 
a  snth  meeting  in  Cartagena,  Colombia 
Febifuary  14-19, 1999.  A  special  session 
of  me  Conference  of  the  Parties  (COP)  to 
the  CBD  will  be  held  in  Cartagena 
Fel^tuary  22-23  to  approve  the 
agiiaement  as  a  protocol  to  the  CBD. 

Although  not  a  party  to  the  CBD,  the 
Unued  States  has  been  permitted  to 
paiQcipate  in  the  protocol  negotiations 
under  the  mandate  of  the  Ad  Hoc 
Wotking  Group  set  up  by  the  CBD  COP 
to  tmdertake  the  negotiations  of  the 
bickafety  agreement.  Veit  Koester  of 
D^  mark  chairs  the  Ad  Hoc  Working 

Orb  up. 

m  the  core  of  protocol  will  be  an 
adIvBnce  informed  agreement  procedure 


(AIA).  The  AIA  would  include  notice 
and  consent  requirements  that  must  be 
fulfilled  before  genetically  modified 
organisms  can  be  exported  from  one 
country  to  another.  Our  experience  has 
demonstrated  to  us  that  the  risks  to 
biological  diversity  presented  by 
genetically  modified  organisms  are 
limited  and  are  not  significantly 
different  in  kind  from  those  posed  by 
traditionally  developed  organisms.  With 
this  approach,  the  U.S.  has  worked 
consistently  bilaterally  and 
multilaterally  to  ensure  that  the  regime 
established  by  the  protocol  will  be 
environmentally  responsible, 
scientifically  based  and  analytically 
soimd,  and  will  not  imduly  affect 
research  and  trade  in  beneficial 
biotechnology  products.  Although  the 
original  mandate  of  the  negotiations  was 
limited  to  the  transboundary  movement 
of  living  modified  organisms,  a  number 
of  governments  have  expressed  a  desire 
to  expand  this  scope  to  include  trade  in 
products  derived  from  living  modified 
organisms. 

The  Ad  Hoc  Working  Group  has  met 
five  times.  The  first  two  meetings 
involved  broad  descriptions  of 
positions.  The  third  meeting  worked  to 
produce  a  consolidated  text  of  all 
options  proposed  on  every  issue.  The 
fourth  and  fifth  meetii^s  resulted  in  a 
streamlined  text  and  the  reduction  of 
options  on  the  major  issues.  The  sixth 
and  final  meeting  is  expected  to  result 
■  in  a  completed  protocol.  The 
Department  of  State  has  disciissed  the 
Biosafety  Protocol  with  interested 
members  of  the  pubUc  prior  to  and 
throughout  the  negotiation  process. 

Dated:  December  4, 1998. 
Stephanie  |.  Caswell, 

Acting  Director,  Office  of  Ecology  and 
Terrestrial  Conservation,  Bureau  of  Oceans 
and  International  Environmental  and 
Scientific  Affairs. 
(PR  Doc.  98-33239  Filed  12-15-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPOBTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-e&-2S] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions.         

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application. 


processing,  and  disposition  of  petitions 
for  exempUon  (14  CFR  Part  11).  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
R^ulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  pubUc's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  pubUcation 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  December  31, 1998. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel.  Attn:  Rule  docket  (AGC- 

200),  Petition  Docket  No. ,800 

Independence  Avenue,  SW., 
Washington.  D.C.  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  interest 
address:  9-NPRM-CMTS©faa.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200).  Room  915G. 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue.  SW., 
Washington.  D.C.  20591;  telephone 
(202)  267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Eichelberger  (202)  267-7470  or 
Terry  Stubblefield  (202)  267-7624, 
Office  of  Rulemaking  (ARM-1).  Federal 
Aviation  Administration.  800 
Independence  Avenue.  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e).  and  (gj  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 
-        Issuedin  Washington,  D.C  on  December 
10. 1998. 
Donald  P.  Byrne. 
Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

DocJtet  No.  .-29306. 

Petitioner  Gul&tream  Aerospace 
Corporation.  

Sections  of  the  FAR  Affected:  14  CFR 
61.57  (a)  and  (b). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  Gulfstream  pilots 
employed  as  crewmembers  to  use 
Gulfstream  GO,  GIII.  GIV.  or  GV  aircraft 
or  a  level  B,  C.  or  D  simulator  to  meet 
the  recent  takeoff  and  landing  flight 
experience  requirement. 
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Docket  No.:  28927. 
Petitioner:  Arctic  Air  Alaska.  Inc. 
Sections  of  the  FAR  Affected:  14  CFR 
135.203. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Arctic  Air 
Alaska.  Inc.  to  conduct  survey  flights  in 
remote  areas  at  an  altitude  of  less  than 
500  feet  above  ground  level. 
ZJocitef  No.  .-29259. 
Petitioner:  Continental  Airlines,  Inc. 
Sections  of  the  FAR  Affected:  14  CFR 
119.67(c)(1). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Mr.  Mark  James 
Moran  to  serve  as  the  director  of 
maintenance  at  Continental  without 
holding  a  mechanic  certificate  with 
airframe  and  powerplant  ratings. 
DocJlret  No.  .-29331. 
Petitioner:  Corporate  Wings. 
Sections  of  the  FAR  Affected:  14  CFR 
135.299(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Corporate  Wings 
pilots  to  accomplish  a  line  operational 
evaluation  in  a  Level  C  or  Level  D  flight 
simulator  in  lieu  of  a  line  check  in  an 
aircraft. 

Docket  No.:  29282. 

Petitioner:  The  Boeing  Company. 

Sections  of  the  FAR  Affected:  14  CFR 
25.785(d).  25.807(c)(1).  25.857(e),  and 
25.1447(c)(1). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  carriage  of  up  to 
four  supernumeraries  forward  of  a  rigid 
cargo  barrier  (or  two  supernumeraries 
forward  of  a  9g  crash  net),  on  Boeing 
MDC  Model  MD-10  freighter  airplanes 
with  Class  E  cargo  compartments. 

DocJtet  No.  .-29409. 

Petitioner:  Bombardier  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
25.1435(b)(1). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  type  certification 
of  the  DHC-8  Series  400  in  performing 
hydraulic  system  tests,  using  the 
alternate  method  in  NPRM  96-6, 
proposal  12. 

Docket  No.:  29348. 

Petitioner:  Boeing  Commercial 
Airplane  Group. 

Sections  ofUte  FAR  Affected:  14  CFR 
25.1435(b)(1). 

Description  of  Relief  Sou^t/ 
Disposition:  To  permit  partial 
exemptian  from  the  requirements  for  the 
faydrnilic  power  system  on  the  Boeing 
Model  767-400ER  airplane,  a  derivative 
of  the  Model  767-200.  by  a  comlnnation 
of  testing  to  3400  +0/  - 100  psig  and 
applicable  similarity  to  the  767-200, 
which  w«  tested  to  4500  psig. 

OiqKwitiini  of  Petitioos 

JOodtet  No.;  29175. 


Petitioner:  Associated  Air  Center. 

Sections  of  the  FAR  Affected:  14  CFR 
25.813(e). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  installation  of 
interior  doors  between  passenger 
compartments,  on  a  Boeing  737-300 
airplane. 

Denial,  December  2.  1998,  Exemption 
No.  6846 

(FR  Doc.  98-33296  Filed  12-15-98;  8:45  am) 

BIUMG  CODE  4>10-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Fedefal  Aviation  Administration 

RTCA  Program  Management 
Committee  (PMC) 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Fhib. 
L.  92-463)  5  U.S.C.  Appendix  2).  notice 
is  hereby  given  for  the  RTCA  Program 
Management  Committee  (PMC)  meeting 
to  be  held  January  7. 1999.  starting  at  9 
a.m.  The  meeting  will  be  held  at  JITCA, 
Inc.,  1140  Connecticut  Avenue,  NW., 
Macintosh  and  Air  Transport 
Association  Conference  Rooms, 
Washington  DC  20036. 

The  agenda  will  include:  (1)  Welcome 
and  Introductions;  (2)  Review  and 
Approve  Summary  of  September  28, 
1998.  meeting:  (3)  Consider/ Approve:  a. 
Final  Draft.  RTCA  Report  on  the  Role  of 
the  Global  Navigation  Satellite  System 
(GNSS)  in  Supporting  Airport  Surface 
Operations.  RTCA  Paper  No.  219-98/ 
PMC-029.  prepared  by  SC-159;  (4) 
Action  Item  Review:  Special 
Committees:  a.  Action  Item  98-17  for 
SC-165.  Aeronautical  Mobile  Satellite 
Service;  b.  Action  Item  98-18  for  SC- 
192,  National  Airspace  Review;  c. 
Action  Item  98-19  for  SC-189.  Air 
Traffic  Services  Safety  &  Interoperability 
Requirements.  Program  Management 
Committee:  d.  Action  Item  98-15, 
Discuss  Position  Papers  for  defining 
economic  benefit  in  RTCA  Documents; 
e.  Action  Item  98-20,  Development  of  a 
plan  for  the  coordination  of  user  input 
in  the  FAA's  ATS  Requirements 
Process;  f.  Action  Item  98-21, 
CoOTdination  with  the  RTCA  Policy 
Board  on  an  activity  to  address 
turbulence  mitigation;  (5)  Discussion:  a. 
Proposed  product  list  and  publication 
methodology  from  SC-190.  Application 
Guidelines  for  IX>-178B.  b.  Proposed 
termination  of  SC-169  and  a  new 
Special  Committee  for  Flight 
Information  Services  Communications 
functicms;  (6)  Other  Business;  (7)  Date 
and  Place  of  Next  Meeting.  Attendance 
is  open  to  the  interested  public  but 
limited  to  space  availability.  With  the 


approval  of  the  chairman,  members  of 
the  public  may  present  oral  statements 
at  the  meeting.  Persons  wishing  to 
present  statements  or  obtain  information 
should  contact  the  RTCA  Secretariat, 
1140  Connecticut  Avenue,  NW..  Suite 
1020,  Washington.  DC,  20036;  (202) 
833-9339  (phone);  (202)  833-9434  (fax); 
or  http://www.rtca.org  (web  site). 
Members  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington,  DC,  on  December 
10, 1998. 

Janice  L.  Peters, 

Designated  Official. 

[FR  Doc.  98-33226  Filed  12-15-98;  8:45  ami 

BlUmO  CODE  4«10-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  intent  To  Rule  on  Application 
To  Impose  and  Use  a  Passenger 
Facility  Charge  (PFC)  at  Modesto  City- 
County  Airport— Harry  Sham  Field, 
Modesto,  CA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  Intent  to  Rule  on 
Application. 


SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  a  PFC  at 
Modesto  City-County  Airport — Harry 
Sham  Field  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  DC  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  January  15, 1999. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Airports  Division. 
15000  Aviation  Blvd..  Lawndale,  CA 
90261.  or  San  Francisco  Airports 
District  Office.  831  Mitten  Road,  Room 
210,  Burlingame,  CA  9401&-1303. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Howard  L. 
Cook.  Airport  Manager  of  the  Modesto 
aty-County  Airport— Harry  Sham  Field, 
at  the  following  address:  617  Airport 
Way,  Modesto,  CA  95354.  Air  carriers 
and  foreign  air  carriers  may  submit 
cc^es  of  written  comments  previously 
provided  to  the  city  of  Modesto  imder 
section  158.23  of  part  158. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Marlys  Vandervelde,  Airports  Program 
Analyst,  San  Francisco  Airports  District 
OffiCtt.  831  Mitten  Road,  Room  210, 
Burllngame,  CA  94010-1303, 
Telephone:  (650)  876-2806.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 

SUPPtEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comroent  on  the  application  to  impose 
and  l^se  the  revenue  from  a  PFC  at 
Mo4^sto  City-County  Airport— Harry 
Sha^  Field  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  bf  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(PuWic  Uw  101-508)  and  Part  158  of 
the  ptederal  Aviation  Regulations  (14 
CFRpart  158).  On  November  24, 1998, 
the  FAA  determined  that  the 
application  to  impose  and  use  a  PFC 
submitted  by  the  city  of  Modesto  was 
subftantially  complete  within  the 
reqiljrements  of  §  158.25  of  Part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
thatt  February  27, 1999. 

The  following  is  a  brief  overview  of 
the  impose  and  use  application  No.  99- 
05-(+-00-MOD: 
Lpi^el  of  proposed  PFC:  $3.00. 
Ptpposed  charge  effective  date:  May  1, 
199^. 

Imposed  charge  expiration  date: 
Janii^  1,  2003. 

"mtal  estimated  PFC  revenue: 
$22j^,750. 

Brief  description  ofjthe  proposed 
prefects:  Aircraft  Rescue  and 
Firefi^ting  (ARFF)  Improvements, 
General  Aviation  Entrance  Road,  Phase 
I— Design  and  Phase  II— Construction, 
Relpcate  Airfield  Regulators  and 
Construction  of  a  New  Building  to 
Hoiiise  Airfield  Regulations  and 
Resurface  Taxiway  A  and  B,  Phase  I— 
Design  Engineering  and  Phase  n 
Coiinruction. 

Class  or  classes  of  air  carriers  which 
thei  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operators. 

Ally  person  may  inspect  the 
application  in  person  at  the  FAA  office 
Usted  above  under  FOR  FURTHER- 
INFJ^RMATION  CONTACT  and  at  the  FAA 
Re^onal  Airports  Division  located  at: 
Feobral  Aviation  Administration, 
Airaorts  Division,  15000  Aviation  Blvd., 
Laivndale,  CA  90261.  In  addition,  any 
per$on  may,  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application  in  person  at 
the  city  of  Modesto. 


Issued  in  Ha%vthome,  California,  on 
November  24. 1998. 
Ellsworth  L.  Clian, 

Acting  Manager,  Airports  Division,  Western- 
Pacific  Region. 
(FR  Doc.  98-33298  Filed  12-15-98;  8:45  am) 

BHJJNG  OOOE  4*10-1»-«i 

DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Research  and  Development  Programs 
Meeting  Agenda 

agency:  National  Highway  Traffic 

Safety  Administration,  DOT. 

action:  Notice.  

summary:  This  notice  provides  the 
agenda  for  a  public  meeting  at  which 
the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  will  describe 
and  discuss  specific  research  and 
development  projects. 
DATES:  As  previously  announced. 
NHTSA  will  hold  a  public  meeting 
devoted  primarily  to  presentations  of 
specific  research  and  development 
projects  on  December  17, 1998. 
beginning  at  1:30  p.m.  and  ending  at 
approximately  5:00  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Clarion  Hotel,  9191  Wickham  Road, 
Romulus,  Michigan. 
SUPPLEMB4TARY  INFORMATION:  This 
notice  provides  the  agenda  for  the 
twenty-second  in  a  series  of  public 
meetings  to  provide  detailed 
information  about  NHTSA's  research 
and  development  programs.  This 
meeting  will  be  held  on  December  17, 
1998.  The  meeting  was  annoimced  on 
November  17, 1998  (63  FR  63958).  For 
additional  information  about  the 
meeting,  consult  that  announcement. 

Starting  at  1:30  p.m.  and  concluding 
by  5:00  p.m.,  NHTSA's  Office  of 
Research  and  Development  will  discuss 
the  following  topics: 

Fuel  System  Integrity  Testing; 

FederaliMtion  of  Family  of 
Dimimies — A  Status  Report; 

Status  of  Special  Crasn  Investigati 
of  Depowered  Air  Bags; 

International  Harmonized  Research 
Activities:  (1)  Overview  of  Steering 
Committee,  (2)  Status  of  Side  Impact 
Working  Group,  and  (3)  Status  of 
Biomechanics  Working  Group. 
NHTSA  has  based  its  decisions  about 
the  agenda,  in  part,  on  the  suggestions 
it  received  in  response  to  the 
annoimcement  published  November  17, 

1998. 

As  announced  on  November  17, 1998, 
in  the  time  remaining  at  the  conclusion 


of  the  presentations,  NHTSA  will 
provide  answers  to  questions  on  its 
research  and  development  programs, 
where  those  questions  have  been 
submitted  in  writing  to  Raymond  P. 
Owings,  Ph.D.,  Associate  Administrator 
for  Research  and  Development,  NRD-01. 
National  Highway  Traffic  Safety 
Administration,  Washington,  DC  20590. 
Fax  number:  202-366-5930. 
FOR  FURTHER  INFORMATION  CONTACT:  Rita 
I.  Gibbons,  Staff  Assistant,  Office  of 
Research  and  Development,  400 
Seventh  Street,  S.W.,  Washington,  DC 
20590.  Telephone:  202-366-4862.  Fax 
number:  202-366-5930. 

Issued:  December  11, 1998 
Raymond  P.  Owings, 
Associate  Administrator  for  Hesearch  and 
Development. 
|FR  Doc.  98-33285  Filed  12-15-98;  8:45  am] 

MUMQ  CODE  4t10-St-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-«8^48641 

Notice  Of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1991- 
1998  Honda  VT600  Motorcycles  Are 
Eligible  for  Importation 

AGB4CY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1991-1998 
Honda  VT600  motorcycles  are  eligible 
for  importation. 

SUMMARY:  This  document  annoimces 
receipt  by  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  1991-1998 
Honda  VT600  motorcycles  that  wdre  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  importation  into  and 
sale  in  the  Uni***^  States  and  that  were 
certified  by  their  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  January  15,  1999. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket 
Management,  Room  PL-401,  400 
Seventh  St. ,  SW,  Washington.  DC 
20590.  (Docket  hours  are  from  10  am  to 
5  pm.) 
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FOB  FURTHER  INFORMATION  CONTACT: 
George  Entwistle.  Office  of  Vehicle 
Safety  Compliance.  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  INFORMATION: 

Backgnnmd 

Under  49  U.S.C.  30141(a)(lKA).  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eUgibiUty  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
RMister. 

Qiampagne  Imports  of  Lansdale, 
Pennsylvania  ("Champagne") 
(Registered  Importer  90-009)  has 
petitioned  NHTSA  to  decide  whether 
non-U.S.  certified  1991-1998  Honda 
VT600  motorcycles  are  eligible  for 
importation  into  the  United  States.  The 
vehicles  which  Champagne  believes  are 
substantially  similar  are  1991-1998 
Honda  VT600  motorcycles  that  were 
manufactured  for  importation  into,  and 
sale  in,  the  United  States  and  certified 
by  their  manufacturer  as  conforming  to 
all  appUcable  Federal  motor  vehicle 
safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U.S.  certified  1991-1998 
Honda  VT600  motorcycles  to  their  U.S. 
certified  coimterparts,  and  found  the 
vehicles  to  be  substantially  similar  with 
respect  to  compliance  with  most  Federal 
motor  vehicle  safety  standards. 

Champagne  submitted  information 
with  its  petition  intended  to 
demonstrate  that  non-U.S.  certified 
1991-1998  Honda  VT600  motorcycles, 
as  originally  manufactured,  conform  to 
many  Federal  motor  vehicle  safety 
standards  in  the  same  manner  as  their 
U.S.  certified  counterparts,  or  are 
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capable  of  being  readily  altered  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  1991-1998  Honda 
VT600  motorcycles  are  identical  to  their 
U.S.  certified  counterparts  with  respect 
to  compliance  with  Standard  Nos.  106 
Brake  Hoses,  111  Rearview Mirrors,  116 
Brake  Fluid,  119  New  Pneumatic  Tires 
for  Vehicles  other  than  Passenger  Cars. 
and  122  Motorcycle  Brake  Systems. 

Petitioner  additionally  contends  that 
the  vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standard, 
in  the  manner  indicated: 

Standard  No.  108  Lamps.  Reflective 
Devices  and  Associated  Equipment: 
Installation  of  U.S.-model  head  lamp 
assemblies. 

Standard  No.  120  Tire  Selection  and 
Rims  for  Vehicles  other  than  Passenger 
Cars:  Installaticm  of  a  tire  information 
label. 

Standard  No.  123  Motorcycle  Controls 
and  Displays:  Installation  of  a  U.S.- 
model  speedometer/odometer  calibrated 
in  miles  per  hour. 

The  petitioner  also  states  that  a 
vehicle  identification  number  plate  will 
be  affixed  to  the  vehicle  to  meet  the 
requirementa  of  49  CFR  part  565. 

Commenta  should  refer  to  the  docket 
nimiber  and  be  submitted  to:  Docket 
Management,  Room  PI^^Ol,  400 
Seventh  Street.  SW.,  Washington.  DC 
20590.  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  pubUshed  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  December  10, 1998. 
MarilyniM  JacobB, 

Director.  Office  of  Vehicle  Safety  Compliance. 
[FR  Doc.  98-33224  Filed  12-15-98;  8:45  am) 

aiLLMQ  CODE  4910-W-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[DockM  No.  NHTSA-«e-48S2) 

Dactoion  that  Nonconforming  1987- 

1989  Saab  900  S  Passenger  Cars  are 
Ellglt)le  for  Importation 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Notice  of  decision  by  NHTSA 
that  nonconfoiming  1987-1989  Saab 
900  S  passenger  cars  are  eligible  for 
importation. 


SUMMARY:  This  notice  amunmces  the 
decision  by  NHTSA  that  1987-1989 
Saab  900  S  passenger  cars  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  are  eligible  for  importation 
into  the  United  States  because  they  are 
substantially  similar  to  vehicles 
originally  manufactiued  for  importation 
into  and  sale  in  the  United  States  and 
certified  by  their  manufacturer  as 
complying  with  the  safety  standards 
(the  U.S.  certified  version  of  the  1987- 
1989  Saab  900  S).  and  they  are  capable 
of  being  readily  altered  to  conform  to 
the  standards. 

DATE:  This  decision  is  effective 

December  16. 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  Entwistle.  Office  of  Vehicle 

Safety  Compliance.  NHTSA  (202-366- 

5306). 

SUPPt.EMENTARY  INFORMATION: 
Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  appUcable  Federal  motor 
vehicle  safety  standards. 

Petitioiis  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period. 
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NHT|$A  decides,  on  the  basis  of  the 
petitjlbn  and  any  comments  that  it  has 
receiyed,  whether  the  vehicle  is  eligible 
for  i$!>portation.  The  agency  then 
pub^khes  this  decision  in  the  Federal 

^$mpagne  Imports,  Inc.  of  Lansdale, 
Penii^ylvania  ("Qiampagne") 
(Regjiktered  Importer  90-009)  petitioned 
NHtSA  to  decide  whether  1987-1989 
Saab  900  S  passenger  cars  are  eligible 
for  importation  into  the  United  States. 
NHTSA  published  notice  of  the  petition 
und^  Docket  No.  NHTSA-98-4083  on 
July!  i4, 1998  (63  FR  39928)  to  afford  an 
opportunity  for  public  conunent.  The 
reader  is  referred  to  that  notice  for  a 
thorough  description  of  the  petition. 

One  comment  was  received  in 
resjitose  to  the  notice  of  the  petition, 
froSJsaab  Cars  USA,  Inc.  ("Saab"),  the 
Unued  States  representative  of  the 
vehicles'  manufactiuer.  In  this 
con)$ient,  Saab  stated  that  the  petition 
contained  inaccuracies  with  regard  to 
the  jdompliance  of  non-U.S.  certified 
19871-1989  Saab  900  S  with  certain  of 
the  Federal  motor  vehicle  safety 
standards.  In,  particular,  Saab  noted  that 
a  coikter  high  mounted  stop  lamp  would 
havjel  to  be  installed  on  the  vehicles  to 
combly  with  Standard  No.  108,  Lamps. 
Re^icUve  Devices,  and  Associated 
Eqiupment.  Additionally,  Saab  stated 
that  the  driver's  side  rearview  mirror 
would  have  to  be  replaced  with  a  planar 
U.S.»model  component  to  comply  with 
Stanidard  No.  Ill,  Rearview  Mirrors. 
Saab  also  stated  that  the  manufacturer 
locks  the  transmission  shift  mechanism 
as  Opposed  to  the  steering  to  achieve 
com>liance  with  Standard  No.  114, 
Thm  Protection.  Saab  further  disputed 
th^tetitioner's  claim  that  there  would 
be  atiy  need  for  modifications  to  achieve 
compliance  with  Standard  No.  118 
Power  Window  Systems,  as  all  Saabs 
produced  worldwide  are  wired  so  that 
the  window  transport  is  inoperative 
when  the  ignition  is  switched  off.  With 
resbect  to  Standard  No.  208,  Occupant 
Gash  Protection.  Saab  contended  that 
ce^^  non-U.S.  certified  1987-1989 
Sa^^OO  S  hatchbacks  were  equipped 
wi^  motorized  shoulder  belts  that 
could  not  be  easily  retrofitted  on  non- 
U.S.  certified  versions  of  those  vehicles. 
Sa^  noted,  however,  that  this 
equipment  was  installed  on  only  a 
portion  of  its  1987-1989  Saab  900  S 
hatchback  production,  and  not  on  other 
coi^gurations  of  the  vehicle. 

hmTSA  accorded  Champagne  an 
opportunity  to  respond  to  Saab's 
comment.  In  its  response.  Champagne 
stated  that  a  center  high  moimted  stop 
lamp  will  be  installed  on  non-U.S. 
cettified  1987-1989  Saab  900  S 
paisisenger  cars  to  comply  with  Standard 


No.  108.  Additionally,  Champagne 
stated  that  it  will  install  a  U.S.-model 
driver's  side  rearview  mirror  to  comply 
with  Standard  No.  111.  Champagne 
additionally  conceded  that  Saab  locks 
the  transmission  shift  mechanism  to 
achieve  compliance  with  Standard  No. 
114,  and  that  the  vehicles  meet  this 
standard  as  produced  from  the  factory. 
Additionally,  Champagne 
acknowledged  there  is  no  need  to 
modify  non-U.S.  certified  1987-1989 
Saab  900  S  passenger  cars  to  achieve 
compliance  with  Standard  No.  118 
because  all  such  vehicles  comply  with 
that  standard  as  produced  from  the 
factory.  With  respect  to  Standard  No. 
208,  Qiampagne  contends  that  the 
vehicles  it  intends  to  import  meet  that 
standard  as  equipped  from  the  factory. 
Champagne  agrees  that  reinforcing 
beams  necessary  to  comply  with 
Standard  No.  214  are  already  installed 
in  non-U.S.  certified  1987-1989  Saab 
900  S  passenger  cars.  Additionally, 
Champagne  acknowledges  that  there  is 
no  need  to  install  a  rollover  valve  to 
achieve  compliance  with  Standard  No. 
301.  Finally,  Champagne  acknowledges 
that  non-U.S.  certified  1987-1989  Saab 
900  S  passenger  cars  are  in  compliance 
with  the  theft  Prevention  Standard  in  49 
CFR  Part  541  because  they  are  marked 
with  the  required  VIN  numbers  prior  to 
importation. 

NHTSA  believes  that  Champagne's 
response  adequately  addresses  the 
issues  that  Saab  has  raised  regarding  the 
petition.  NHTSA  further  notes  that  Saab 
has  not  contended  that  non-U.S. 
certified  1987-1989  Saab  900  S 
passenger  cars  are  incapable  of  being 
readily  altered  to  comply  with 
applicable  motor  vehicle  safety 
standards,  and  that  the  modifications 
described  by  Champagne,  which  have 
been  performed  wiUi  relative  ease  on 
thousands  of  motor  vehicles  imported 
over  the  years,  would  not  preclude  non- 
U.S.  certified  1987-1989  Saab  900  S 
passenger  cars  from  being  found  capable 
of  being  so  altered.  NHTSA  has 
accordingly  decided  to  grant  the 
petition. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 
on  the  form  HS-7  accompanying  entry 
the  appropriate  vehicle  eligibility 
nimiber  indicating  that  the  vehicle  is 
eligible  for  entry.  VSP-270  is  the 
vehicle  eligibility  number  assigned  to 
vehicles  admissible  under  this  notice  of 
final  decision. 


Final  Decision 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  decides  that 
non-U.S.  certified  1987-1989  Saab  900 
S  passenger  cars  are  substantially 
similar  to  1987-1989  Saab  900  S 
passenger  cars  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States  and  certified  under  49 
U.S.C.  30115,  and  are  capable  of  being 
readily  altered  to  confonn  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  December  10. 1998. 
Marilynne  Jacobs, 

Director,  Office  of  Vehicle  Safety  Compliance. 
[FR  Doc.  98-33225  Filed  12-15-98;  8:45  am) 
BILUNO  CODE  4*10-6«-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safaty 
Administration 

[DockM  No.  NHTSA-«e-3412;  Notice  2] 

DaTomaso  Modena  S.p.A.,  Mootneas 
of  Application  for  Temporary 
Examption  From  Threa  Fadaral  Motor 
Vahlcia  Safaty  Standards 

This  notice  moots  the  application  by 
DeTomaso  Modena  S.p.A.  of  Modena, 
Italy,  ("DeTomaso")  for  a  temporary 
exemption  from  portions  of  three 
Federal  motor  vehicle  safety  standards. 
The  basis  of  the  application  was  that 
compUance  would  cause  substantial 
economic  hardship  to  a  manufacturer 
that  has  tried  to  comply  with  the 
standards  in  good  faith. 

The  agency  published  notice  of  its 
receipt  of  the  application  on  February  6. 
1998,  and  provided  an  opportunity  for 
comment  (63  FR  6255).  No  comments 
were  received  on  the  application. 

Before  the  agency  had  made  a 
decision,  it  was  informed  by  DeTomaso 
on  April  25. 1998  that  the  company  is 
withdrawing  its  application,  due  to  an 
unanticipated  increase  in  demand  for 
the  Guara  car,  the  vehicle  covered  by 
the  application.  DeTomaso  indicated 
that  it  does  not  have  the  capacity  to 
meet  the  renewed  demand  for  the  Guara 
and  supply  the  American  market  as 
well. 

Accordingly,  the  appUcation  is  now 
moot.  (49  use.  30113;  delegations  of 
authority  at  49  CFR  1.50,  and  501.8) 
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Issued  on  December  8, 1998. 
L.  Robert  Shelton, 

Associate  Administrator  for  Safety 
Performance  Standards. 

(FR  Doc.  98-33286  Filed  12-15-98:  8:45  ami 

BtLUNQ  CODE  4910-S»^ 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  33683] 

Ogeechee  Railway  Company— Lease 
Exemption— Line  of  Central  of  Georgia 
Railroad  Company 

The  Ogeechee  Railway  Company 
(Ogeechee),  a  Class  III  rail  carrier,  has 
filed  a  verified  notice  of  exemption 
under  49  CFR  1150.41  to  lease  fi-om 
Central  of  Georgia  Railroad  Company 
(CGA),  a  subsidiary  of  Norfolk  Southern 
Railroad  Company,  and  operate 
approximately  42.6  miles  of  rail  line. 
The  rail  line  to  be  leased  includes:  a 
previously  abandoned  line  of  railroad 
between  former  milepost  GF-152.0  near 
Vadalia,  Toombs  County,  GA,  and 
former  milepost  GF-171.0  near  Kirby. 
Emanuel  County.  GA;  and  CGA's  active 
line-of-railroad  between  milepost  GF- 
171.0  near  Kirby,  GA,  and  the  southern 
line  of  CGA's  line  of  railroad  between 
Millen  and  Tennille.  GA.  at  milepost 
GF-194.6  near  Midville,  Burke  County, 
GA.' 

The  earliest  the  transaction  could  be 
consummated  was  November  23, 1998, 
(7  days  after  the  notice  of  exemption 
was  filed). 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 
An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33683,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  John  M. 
Robinson.  Esq..  9616  Old  Spring  Road, 
Kensington,  MD  20895.  and  John  Moon. 
Esq.,  Law  Department,  Norfolk  Southern 
Railroad  Company,  3  Commercial  Plaza, 
Norfolk,  VA  23510-2191. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 
Decided:  December  9, 1998. 


By  the  Board.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Willianu, 
Secretary. 
|FR  Doc.  98-33349  Filed  12-15-98;  8:45  am) 

BHJJNQ  CODE  4t1S-00-l> 


DEPARTMENT  OF  THE  TREASURY 

Commission  to  Study  Capital 
Budgeting  (Advisory  Commission  to 
the  President  of  the  United  States) 

ACTION;  Notice  of  canceled  meeting. 


summary:  The  meeting  scheduled  for 
Friday.  December  18,  1998,  of  the 
Commission  to  Study  Capital  Budgeting 
is  canceled. 

FOR  FURTHER  INFORMATION  CONTACT:  E. 
William  Dinkelacker,  Ph.D.,  Designated 
Federal  Official,  Room  4456  Main 
Treasury,  Washington.  EX:  20220,  Voice: 
(202)  622-1285.  Fax:  (202)  622-1294.  E- 
Mail: 

william.dinkelacker@treas.sprint.com. 
Angel  E.  Ray. 

Committee  Management  Officer. 

(FR  Doc.  98-33355  Filed  12-14-98;  9:35  am] 

BILUNO  CODE  4S10-2S-M 


'  Ogeechee  certifies  that  its  annual  revenues  will 
not  exceed  those  that  would  qualify  it  as  a  Class  HI 
carrier  and  iu  revenues  are  not  projected  to  exceed 
SS  million. 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

Information  Collection;  Submission  for 
OMB  Review;  Comment  Request 

agency:  Office  of  the  Comptroller  of  the 
Currency  (OCC).  Treasury. 
ACTION:  Submission  for  OMB  review; 
Comment  request. 

SUMMARY:  The  OCC.  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  a  continuing  information 
collection,  as  required  by  the  Paperwork 
Reduction  Act  of  1995.  The  OCC  may 
not  conduct  or  sponsor,  and  a 
respondent  is  not  required  to  respond  to 
an  information  collection  that  has  been 
extended,  revised,  or  implemented 
unless  it  displays  a  currently  valid  OMB 
control  number.  Currently,  the  OCC  is 
soliciting  comments  concerning 
extension  of  an  information  collection 
titled  (MA)-Loans  in  Areas  Having 
Special  Flood  Hazards  (12  CFR  part  22). 
The  OCC  also  gives  notice  that  it  has 
sent  the  information  collection  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review. 

DATES:  Comments  are  due  by  January 
15. 1999. 


ADDRESSES:  Your  comments  regarding 
this  information  collection  are  welcome. 
You  should  submit  your  comments  to 
the  OMB  Reviewer  and  to  the  OCC's 
Communications  Division.  Attention: 
1557-0202,  Third  Floor.  Office  of  the 
.    Comptroller  of  the  Currency.  250  E 
Street.  SW.,  Washington.  DC  20219. 
Also,  you  can  send  your  comments  by 
facsimile  transmission  to  (202)  874- 
5274,  or  by  electronic  mail  to 
regs.comments@occ.treas.gov. 

The  OMB  Reviewer  is  Alexander  T. 
Hunt,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  DC  20503. 

You  can  inspect  and  photocopy  the 
comments  at  the  OCC's  Public  Reference 
Room,  between  9  a.m.  and  5  p.m.  on 
business  days.  You  can  make  an 
appointment  to  inspect  the  comments 
by  calling  (202)  874-5043. 

FOR  FURTHER  INFORMATION  CONTACT:  You 
can  request  additional  information,  a 
copy  of  the  collection,  or  a  copy  of 
OCC's  submission  to  OMB  .by  contacting 
Jessie  Gates  or  Camilla  Dixon,  (202)874- 
5090,  Legislative  and  Regulatory 
Activities  Division  (1557-0202),  Office 
of  the  Comptroller  of  the  Currency,  250 
E  Street,  SW.,  Washington,  DC  20219. 

SUPPI.EMBITARY  INFORMATION: 

The  OCC  received  no  comments  in 
response  to  its  first  Paperwork 
Reduction  Act  renewal  notice  regarding 
this  information  collection  which  was 
published  in  the  Federal  Register  (63 
FR  32695)  on  June  15,  1998. 

Title:  (MA)-Loans  in  Areas  Having 
Special  Flood  Hazards  (12  CFR  part  22). 
OMB  Number:  155  7-0202. 
Form  Number:  None. 
Abstract:  This  information  collection 
covers  an  existing  regulation  and 
involves  no  change  to  the  regulation  or 
the  information  collection.  The  OCC 
requests  only  that  OMB  renew  its 
approval  of  the  information  collection 
in  the  current  regulation.  The  regulation 
requires  national  banks  to  make 
disclosures  and  keep  records  regarding 
whether  a  property  securing  a  loan  is 
located  in  a  special  flood  hazard  area. 

This  information  collection  is 
required  by  section  303(a)  and  title  V  of 
the  Riegle  Community  Development  and 
Regulatory  Improvement  Act,  Pub.  L. 
103-325.  title  V.  108  Stat.  2160.  the 
National  Flood  Insurance  Reform  Act  of 
1994  amendments  to  the  National  Flood 
Insurance  Act  of  1968  (12  U.S.C.  4104a 
and  4104b)  and  the  Flood  Disaster 
Protection  Act  of  1973  (12  U.S.C.  4012a 
and  4106(b)).  and  by  OCC  regulations 
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imi  lemeiiting  those  statutes  located  at 
12CTTI 22.6.  22.7, 22.9, and 22.10. 

l^e  information  collections  are  as 
foUtiws: 

12  CFR  22.6  requires  a  national  bank 
to  use  and  maintain  a  copy  of  the 
Standard  Flood  Hazard  Determination 
Foim  developed  by  FEMA. 

12  CFR  22.7  requires  a  national  bank 
or  its  loan  servicer,  if  a  borrower  has  not 
obtaMied  adequate  flood  insurance,  to 
notify  the  borrower  to  obtain  adequate 
flood  insurance  or  the  bank  or  servicer 
purchase  flood  insurance  on  the 
)wer's  behalf. 

CFR  22.9  requires  a  national  bank 
maKing  a  loan  secured  by  a  building  or 
a  Mobile  home  to  advise  the  borrower 
and  the  loan  servicer  that  the  property 
is.  or  is  not,  located  in  a  special  flood 
hai^rd  area,  if  flood  insurance  is 
available  imder  the  National  Flood 
In^itrance  Program,  and  if  Federal 
disaster  relief  may  be  available  in  the 
event  of  flooding.  The  bank  must 
mafititain  a  record  of  the  borrower's  and 
loan  servicer's  receipts  of  these  notices. 
Ife  CFR  22.10  requires  a  national  bank 
making  a  loan  secured  by  a  building  or 
a  mobile  home  located  in  a  special  flood 
hazard  area  to  notify  FEMA  of  the 
id^^tity  of  the  servicer,  and  of  any 

3ge  in  servicers, 
ese  information  collections  ensure 
compliance  with  applicable 
Federal  law,  further  bank  safety  and 
soiipdness,  provide  protections  for 

and  the  public,  and  further  public 
icy  interests. 
,  ^.>eof  Review:  Renewal  of  OMB 
approval  without  change. 

Effected  Public:  Businesses  or  other 
fot-jprofit. 
Number  of  Respondents:  2,600. 
Jotal  Annual  Responses:  262,600. 
Pxequency  of  Response:  On  occasion. 
total  Annual  Burden  Hours:  67,600. 

Jients 
„  comments  will  become  a  matter  of 
^  _^  jUc  record.  Comments  are  invited  on: 
^   a)  Whether  the  collection  of 
brmation  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utiUty; 

i(b)  The  accuracy  of  the  agency's 
esjtlmate  of  the  burden  of  the  collection 
o^  information; 

Gc)  Ways  to  enhance  the  quality, 
uti  iity,  and  clarity  of  the  information  to 
hi  collected; 

(d)  Ways  to  minimize  the  burden  of 
tbc  collection  on  respondents,  including 
tnoough  the  use  of  automated  collection 
teldhniques  or  other  forms  of  information 
tedhnology;  and 

I  e)  Estimates  of  capital  or  startup  costs 
ai  1  i  costs  of  operation,  maintenance. 


and  purchase  of  services  to  provide 
information. 

Dated:  December  8, 1998. 
Karen  Solomon, 

Director,  Legislative  &  Regulatory  Activities 
Division. 

(PR  Doc.  98-33240  Filed  12-15-98;  8:45  am] 
BHJJNO  CODE  4«ie-43-P 


UNriED  STATES  INFORMATION 
AGENCY 

Proposed  Collection;  Comment 
Request 

agency:  United  States  Information 

Agency. 

action:  Proposed  Collection;  Comment 

Request. 

summary:  Under  the  provisidns  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  federal  agencies  are 
required  to  submit  proposed  or 
established  reporting  and  recordkeeping 
requirements  to  OKflB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public 
that  the  Agency  will  make  such  a 
submission.  The  information  collection 
activity  involved  with  this  program  is 
conducted  pursuant  to  the  mandate 
given  to  the  United  States  Information 
Agency  (USIA)  imder  the  terms  and 
conditions  of  E.O.  10450  and  12968. 
USIA  is  requesting  approval  for  a  three- 
year  extension  of  an  information 
collection  entitled  "Overseas  Activities 
Data",  imder  ON4B  control  number 
3116-0014  which  expires  March  31, 
1999.  Estimated  burden  hours  per 
response  is  thirty  (.50)  minutes. 
DATES:  Comments  are  due  on  or  before 
February  16. 1999. 

Copies:  Copies  of  the  Request  for 
Clearance  (OMB  83-1),  supporting 
statement,  and  other  docmnents  diat 
will  be  submitted  to  OMB  for  approval 
may  be  obtained  from  the  USIA 
Clearance  Officer.  Comments  should  be 
submitted  to  the  Office  of  Information 
and  Regulatory  AiSiairs  of  OMB, 
Attention:  Desk  Officer  for  USIA,  and 
also  to  the  USIA  Clearance  Officer. 
FOR  FURTHER  INFORMATION  CONTACT: 
Agency  Clearance  Officer,  Ms.  Jeannette 
Giovetti,  United  States  Information 
Agency.  M/AOL.  301  Fourth  Street.  SW. 
Washington.  DC  20547.  telephone  (202) 
619-4408;  and  OMB  review:  Ms. 
Victoria  Wassmer,  Office  of  Information 
And  Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Docket 
Library,  Room  1002,  NEOB, 
Washington,  DC  20503,  Telephone  (702) 
395-3176. 


SUPPLEMENTARY  INFORMATION:  PubUc 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average 
thirty  minutes  per  response,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  As' part  of 
its  continuing  effort  to  reduce  the 
paperwork  burden,  USIA  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  the  proposed 
information  collection  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments  are 
requested  concerning  (a)  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  agency,  including  whether  the 
information  has  practical  utility;  (b)  the 
accuracy  of  the  Agency's  burden 
estimates;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information  to  the  United  States 
Information  Agency,  M/AOL,  301 
Fourth  Street,  SW,  Washington.  DC 
20547;  and  to  the  Office  of  Information 
and  Regulatory  Affairs.  Office  of    . 
Management  and  Budget.  New 
Executive  Office  Building.  Docket 
Ubrary.  Room  10202.  NEOB. 
Washington.  DC  20503. 

Title:  Overseas  Activities  Data. 

Form  Number:  L\P-10. 

Abstract:  The  form  serves  as  a 
supplement  to  SF-86.  "Security 
Investigation  Data  for  Sensitive 
Positions"  and  is  used  to  obtain  names 
of  persons  ciirrently  in  the  United 
States,  who  have  personal  knowledge  of 
the  overseas  activities  of  applicants  for 
employment  in  the  domestic  or  foreign 
service.  The  information  is  for  security 
purposes  only. 

Proposed  Frequency  of  Responses: 

Number  of  Respondents:  200. 

Recordkeeping  Hours:  50. 

Total  Annual  Burden:  100. 

Dated:  December  10, 1998. 
Rose  Royal, 

Federal  Register  Liaison. 
|FR  Doc.  98-33276  Filed  12-15-98;  8:45  am) 
MLUNO  CODE  KSO-OI-M 
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UNITED  STATES  INFORMATION 
AGENCY 

U.S.  Advisory  Commission  on  Public 
Diplomacy  Meeting 

AGENCY:  United  States  Information 
Agency. 

action:  Notice. 


SUMMARY:  The  U.S.  Advisory 
Commission  on  Public  Diplomacy  will 


me6t  on  December  16  in  Room  600,  301 
4th  Street,  SW,  Washington.  DC,  from 
10  a.m.  to  11  a.m. 

At  10  a.m.  the  Commission  will  meet 
with  Ms.  Melinda  L.  Kimble,  Assistant 
Secretary  of  State  for  Oceans  and 
International  Environmental  and 
Scientific  Affairs  to  Discuss  the  COP-IV 
Climate  Change  Convention  as  a  case 
study  of  the  role  of  NGOs  and  diplomats 
at  international  conferences. 


FOR  FURTHER  INFORMATION  CONTACT: 
Please  call  Betty  Hayes,  (202)  619-4468, 
if  you  are  interested  in  attending  the 
meeting.  Space  is  limited  and  entrance 
to  the  building  is  controlled. 

Dated:  December  10, 1998. 
Rose  Royal, 

Management  Analyst,  Federal  Register 
Liaison. 

(FR  Doc.  98-33277  Filed  12-15-98;  8:45  am) 

BILUNG  CODE  823(M)1-M 


Wednesday 
December  16,  1998 


■X 


\ 


Part  II 


Environmental 
Protection  Agency 


40  CFR  Part  62 

Federal  Plan  Requirements  for  Municipal 
Solid  Waste  Landfills  That  Commenced 
Construction  Prior  to  May  30,  1991  and 
Have  Not  Been  Modified  or 
Reconstructed  Since  May  30,  1991; 
Prof>osed  Rule 
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ENVIRONMENTAL  PnOTECnON 
AGENCY 

40CFRPwtt2 
(AO-FRL-«2ei-4 

FWlMnI  Plan  RaqulrMMnts  for 
Municipal  SoM  Waala  Landfilla  That 
Commanoad  Conamidlon  Prior  to  May 
30. 1M1  and  Have  Not  Baan  ModHlad 
or  Raconafructod  Sinoa  May  30. 1991 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


;  On  March  12, 1996,  pursuant 
to  section  111  of  the  Clean  Air  Act  (Act), 
EPA  promulgated  onission  guidelines 
applicable  to  existing  municipal  solid 
waste  (MSW)  landfills.  Section  111(d)  of 
the  Act  and  40  Code  of  Federal 
Regulations  (CFR)  part  62,  subpart  B 
require  Sutes  with  existing  MSW 
landfills  subject  to  the  emission 
guidelines  to  submit  to  EPA  State  plans 
to  implement  and  enftwce  the  emissicm 
guidelines.  Indian  tribes  may  submit, 
but  are  not  required  to  submit.  Tribal 
plans  to  implement  and  enforce  the 
einissi(»  guidelines  in  hidian  country. 
The  State  plans  were  due  on  December 
12. 1996.  States  without  existing  MSW 
landfills  or  without  existing  landfills 
that  require  control  must  submit  a 
negative  declaration  letter.  Indian  tribes 
without  existing  MSW  landfills  or 
without  existing  MSW  landfills  that 
require  control  may  submit,  but  are  not 
required  to  submit,  a  negative 
declaration  letter.  Following  receipt  of 
the  State  plan,  EPA  has  up  to  4  months 
to  approve  or  disapprove  the  plan.  If  a 
SUte  with  existing  MSW  landfills  does 
not  submit  an  approvable  plan  within  9 
months  after  promulgation  of  the 
guidelines  (i.e.,  December  12, 1996),  the 
Act  requires  EPA  to  develop, 
implement,  and  enforce  a  Federal  plan 
for  MSW  landfills  in  that  State. 

In  this  action  EPA  proposes  a  MSW 
landfills  Federal  plan  to  implement 
onission  guideline  requirements  for 
existing  MSW  landfills  located  in  States 
and  Indian  country  where  State  plans  or 
Tribal  plans  are  not  currently  in  effect. 
For  most  of  these  States  and  possibly  for 
some  Indian  Tribes,  the  Federal  plan 
that  is  promulgated  will  be  an  interim 
action  since  at  the  time  a  State  or  Tribal 
plan  becomes  effective,  the  Federal  plan 
will  no  longer  apply  to  MSW  landfills 
covered  by  the  plan.  This  proposed 
MSW  landfills  Federal  plan  includes  the 
same  required  elements  specified  in  40 
CFRpait  60.  subparts  B,  Cc,  and  WWW 


for  a  State  plan:  identification  of  legal 
authority  and  mechanisms  for 
implementation;  inventory  of  affected 
facilities;  emissions  inventory;  emission 
limits;  compliance  schedules;  a  process 
for  EPA  or  State  review  of  design  plans 
for  site-specific  gas  collection  and 
control  systems;  testing,  monitoring, 
reporting  and  record  keeping 
requirements;  public  hearing 
requirements;  and  progress  reporting 
requirements.  Also  discussed  in  this 
preamble  is  MSW  landfills  Federal  plan 
implementation  and  delegation  of 
authority.  Industry  sectors  likely  to  be 
affected  include  Air  and  Water  Resource 
and  Solid  Waste  Management,  and 
Refuse  Systems-^Solid  Waste  !.anHfilU 
(North  American  Industrial 
Classification  Syst«n  Codes  92411  and 
562212). 

DATES:  Ckmunents.  Comments  on  this 
proposal  must  be  received  on  or  before 
February  16, 1999. 

Public  Hearing.  A  public  hearing  will 
be  held  in  each  EPA  region  in  whidi  a 
MSW  landfill  is  located  that  would  be 
covered  by  the  proposed  landfills 
Federal  plan,  if  in<Uviduals  request  to 
speak.  Requests  to  speak  must  be 
received  hy  December  28, 1998.  If 
requests  to  speak  are  received,  one  or 
more  public  hearings  will  be  held.  A 
message  regarding  the  date  and  location 
of  the  public  hearing(s)  may  be  accessed 
by  calling  (919)  541-1192  after  January 
5. 1999. 

AOOncsSES:  Cktmments.  Comments  on 
this  proposal  should  be  submitted  (in 
duphcate,  if  possible)  to:  Air  and 
Radiatimi  Docket  and  Information 
Center  (MC-6102).  Attention  docket 
number  A-98-03,  U.S.  Environmental 
Protection  Agmcy,  401  M  Street.  SW, 
Washington,  DC  20460.  Comments  and 
data  may  be  filed  electronically  by 
following  the  instructions  in  section  I  of 
SUPPLBKHTARY  INFOMIATION  of  this 
preamble. 

Public  Hearing.  Persons  requesting  to 
speak  should  notify  Ms.  Mary  Ann 
Warner,  Program  Implementation  and 
Review  Group,  Information  Transfer  and 
Program  Integration  Division  (MD-12), 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  (919)  541-1192.  A 
message  regarding  the  date  and  location 
of  the  public  hearing(s)  may  be  accessed 
by  calling  (919)  541-1192. 

Docket.  Docket  numbers  A-98-03  and 
A-88-09  contain  the  supporting 
information  for  this  proposed  rule  and 
EPA's  promulgation  of  standards  of 
performance  for  new  MSW  landfills  and 
emission  guidelines  for  existing  MSW 


landfills,  respectively.  These  dockets  are 
available  for  public  inspection  and 
copying  betwiaen  8:00  ajn.  and  5:30 
p.m.,  Monday  through  Friday,  at  EPA's 
Air  and  Radiation  Docket  and 
Information  Center  (Mail  Code  6102), 
401  M  Street,  SW.  Washington.  D.C. 
20460.  or  by  calling  (202)  260-7548. 
Tte  fex  number  for  the  Center  is  (202) 
260-4000  and  the  e-mail  address  is  "A- 
and-R-Docket9epamail.epa.gov".  The 
docket  is  located  at  the  above  address  in 
Romn  M-1500,  Waterside  Mall  (ground 
floor,  central  mall).  A  reascmable  fee 
may  be  charged  for  copying. 

FOn  FURTHER  MFORMATION  OONTACT:  For 
information  regarding  this  proposal, 
contact  Ms.  Mary  Ann  Warner  at  (919) 
541-1192.  Program  Implementation  and 
Review  Group,  Information  Transfer  and 
Program  Integration  Division  (K8>-12), 
U.S.  Enviroiunental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711.  For  technical  information, 
contact  Ms.  Michele  Laiu-  at  (919)  541- 
5256.  Waste  &  Chemical  Processes 
Group,  Emission  Standards  Division 
(MD-13),  U.S.  Enviromaental  Protection 
Agency.  Research  Triangle  Park,  North 
Carolina  27711.  For  information 
regarding  the  implonentation  of  this 
Federal  plan,  contact  the  appropriate 
Regional  Office  (table  2)  as  sho%vn  in 
section  I  of  SUPPLEMENTARY 
MFORMATION.  In  addition  to  being 
available  in  the  docket,  an  electronic 
copy  of  today's  document  that  includes 
the  regulatory  text  is  available  through 
the  EPA  Technology  Transfer  Network 
Wd)site  (TTN  Web)  recent  actions  pa^ 
for  newly  proposed  or  promulgated 
rules  (http://Mrww.epa.gov/ttn/oarpg/ 
ramain.html).  The  TTN  Web  provides 
information  and  technology  exchange  in 
various  areas  of  air  pollution  control.  If 
more  information  on  the  TTN  Web  is 
needed,  call  the  TTN  Web  Help  Line  at 
(919)  541-5384. 

SUPPI^MENTARY  MFORMATION: 

Regulated  Entities.  Entities  potentially 
regulated  by  this  proposed  action  are  all 
existing  MSW  landfills  unless  the 
landfill  is  subject  to  an  EPA-approved 
section  111(d)  State  or  Tribal  plan  that 
is  currently  effective.  Existing  landfills 
are  those  that  commenced  construction, 
modification,  or  reconstruction  prior  to 
May  30, 1991  and  have  not  been 
modified  or  reconstructed  since  May  30, 
1991  and  have  accepted  waste  since 
November  8, 1987  or  have  additional 
capacity  for  future  waste  deposition. 
Regulated  categories  and  entities 
indude: 
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Category 


_,  and  Local  and  Tribal  Gk>vemmefit  agencies  NAICS  Code 
111   (Air  and  Water  Resource  and  Solid  Waste  Management) 
hJklCS  Code  562212  (Refuse  Systems— Solid  Waste  Landfills). 


Examples  of  regulated  entities 


K/lunicipal  solid  waste  landTiNs  that  commenced  construction,  modifica- 
tion, or  reconstruction  before  May  30. 1991. 


^  ^  le  foTegoing  table  is  not  intended  to 
be  exhaustive,  but  rather  provides  a 
guide  for  readers  regarding  entities 
likeily  to  be  regulated  by  the  MSW 
landfills  Federal  plan.  For  specific 
ap^cability  criteria,  see  §§62.14350 
and  62.14352  of  subpart  GGG. 

Based  on  a  July  24, 1998  MSW 
laiilfills  inventory  (A-98-03,  II-B-2), 

i  projects  that  the  MSW  landfills 
Federal  plan  could  initially  affect  up  to 
3,4s9  MSW  landfills  in  approximately 
36  States,  protectorates,  and 
muhicipalities.  However,  EPA  expects 
many  State  plans  to  become  effective  by 
the  time  the  Federal  plan  is 
promulgated;  therefore,  the  niunber  of 
la^idfills  affected  by  this  Federal  plan 
vriu  continue  to  decrease  as  State  and 
Tribal  plans  are  approved  and  become 
effective. 

yuectro/iic  submittal  of  comments. 
Cotnments  and  data  may  be  submitted 
electronically  via  electronic  mail  (E- 
mail)  or  on  disk.  Electronic  comments 
on  jthis  proposed  rule  may  be  filed  via 
E^nail  at  most  Federal  Depository 
Libraries.  E-mail  submittals  should  be 
sent  to  A-and-R- 
E>ocket@epamail.epa.gov.  No 
confidential  business  information 
should  be  submitted  through  E-mail. 
Comments  and  data  will  also  be 
acfropted  on  disks  in  WordPerfect  5.1  or 
6.^1  file  format  or  ASCII  file  format. 
Electronic  comments  must  avoid  the  use 
of  special  characters  and  any  form  of 
encryption.  All  comments  and  data  for 
this  proposal,  whether  in  paper  form  or 
e^acUt>nic  form,  must  be  identified  by 
dp^et  number  A-98-03. 

\Qutiine.  The  following  outline  shows 
the  organization  of  the  SUPPI^MENTARV 
INRORMATKM  section  of  this  preamble. 

Background  of  landfills 
regulations  and  affected 

FAOLITIES 
,  \..  Background  of  MSW  Landfills 

Regulations 
).  MSW  UndfiUs  Federal  Plan  and 

Affected  Facilities 
C.  MSW  Landfills  Federal  Plan  and 

Negative  Declaration  Letters 
).  MSW  Landfills  Federal  Plan  and  the 

New  Source  Perfoimance  Standards 
l  Implementing  Authority 
-.  MSW  Landfills  Federal  Plan  and  Indian 

Country 
;.  MSW  Landfills  Federal  Plan  and 

Compliance  Schedules 
■I.  MSW  Landfills  Excluded  firom  Federal 

Plan  Applicability 
.  Status  of  State  Plan  Submittels 


).  Regional  Office  Contacts 
D.  REQUIRED  ELEMENTS  OF  THIS 
MUNICIPAL  SOLID  WASTE 
LANDHLLS  FEDERAL  PLAN 

A.  Legal  Authority  and  Mechanism  for 
Implementation 

B.  Inventory  of  Affected  MSW  Landfills 
C  Inventory  of  Emissions 

D.  Emission  Limits 

E.  Compliance  Schedules  and  Increments 
of  Progress 

F.  Process  for  Review  and  Approval  of  Site- 
Specific  Design  Plans 

G.  Testing,  Monitoring,  Recordkeeping, 
and  Reporting 

H.  Record  of  Public  Hearings 
I.  Progress  Reports 
ni.  IMPLEMENTATION  OF  FEDERAL  PLAN 
AND  DELEGATION 

A.  Background  of  Authority 

B.  Dele^tion  of  the  Federal  Plan  and 
Retained  Authorities 

C.  Mechanisms  for  Transferring  Authority 

IV.  TITLE  V  OPERATING  PERMITS 

V.  SUMMARY  OF  FEDERAL  PLAN 

A.  Applicability 

B.  Control  Requirements 

Q  Monitoring  and  Compliance 

D.  Reporting  and  Recordkeeping 

VI.  ADMINISTRATIVE  REQUIREMENTS 
'     A.  Docket 

B.  Paperwork  Reduction  Act 
C  Executive  Order  12866 

D.  Executive  Order  12875 

E.  Executive  Order  13045 

F.  Executive  Order  13084 

G.  Unfunded  Mandates  Act 
H.  Regulatory  Flexibility  Act 

L  National  Technology  Transfer  and 
Advancement  Act 

I.  Background  of  Landfills  Regulations 
and  Affected  Facilities 

A.  Background  of  MSV/ Landfills 
Regulations 

On  March  12, 1996  the  EPA 
promulgated  in  the  Federal  Register 
emission  guidelines  for  existing  MSW 
landfills  (40  CFR  part  60,  subpart  Cc) 
under  authority  of  section  111  of  the  Act 
(61  FR  9905).  The  guidelines  apply  to 
existing  MSW  landfills,  i.e.,  those  that 
commenced  construction,  modification, 
or  reconstruction  before  May  30, 1991 
and  have  not  been  modified  or 
reconstructed  since  May  30, 1991  and 
have  accepted  waste  since  November  8, 
1987  or  have  additional  capacity  for 
future  waste  deposition.  On  June  16, 
1998,  EPA  published  a  notice  to  amend, 
correct  errors,  and  clarify  regidatory  text 
for  40  CFR  part  60,  subpart  Cc  (63  FR 
32743).  These  amendments  did  not 
affect  the  due  date  or  the  required 


content  of  State  plans  for  existing  MSW 
landfills. 

To  make  the  guidelines  enforceable. 
States  with  existing  MSW  landfills 
subject  to  the  guidelines  were  required 
to  submit  to  ^A  a  State  plan  that 
implements  and  enforces  the  emission 
guidelines  within  9  months  of 
promulgation  of  the  guidelines.  In 
appropriate  circumstances,  case-by-case 
extensions  can  be  granted  (40  CFR 
60.27(a)).  State  plans  were  due  on 
December  12, 1996.  In  some  cases,  local 
agencies  or  protectorates  of  the  United 
States  will  submit  plans  for  landfills  in 
their  jurisdictions.  As  discussed  in 
section  I.E.  of  this  preamble,  Indian 
Tribes  may,  b\it  are  not  required  to, 
submit  Tribal  plans. 

If  a  State  does  not  have  an  approved 
State  plan,  section  111  of  the  Act  and  40 
CFR  60.27(c)  and  (d)  require  EPA  to 
develop,  implement,  and  enforce  a 
Federal  plan  for  existing  MSW  landfills 
located  in  that  State.  In  addition,  section 
301(d)(2)  authorizes  the  Administrator 
to  treat  an  Indian  Tribe  in  the  same 
manner  as  a  State  for  this  MSW  landfill 
requiren^nt.  (See  section  49.3  of 
"Indian  Tribes:  Air  Quality  Planning 
and  Management,"  hereafter  "Tribal 
Authority  Rule,"  63  FR  7254.  February 
12, 1998.)  For  Indian  tribes  that  do  not 
have  an  approved  MSW  landfills  Tribal 
plan,  EPA  must  develop,  implement  and 
enforce  a  Federal  plan  for  them. 

Today's  action,  which  will  be  codified 
as  subpart  GGG  of  40  CFR  part  62. 
proposes  a  MSW  landfills  Federal  plan 
that  includes  the  elements  described  in 
section  II  of  this  preamble. 

B.  MSW  Landfills  Federal  Plan  and 
Affected  Facilities 

When  this  proposed  MSW  landfills 
Federal  plan  becomes  a  final  rule,  the 
MSW  landfills  Federal  plan  will  affect 
existing  MSW  landfills  that  commenced 
construction,  reconstruction  or 
modification  prior  to  May  30, 1991  and 
have  not  been  modified  or  reconstructed 
on  or  after  that  date.  Affected  landfills 
also  have  accepted  waste  since 
November  8, 1987  or  have  capacity  for 
future  waste  deposition.  The  MSW 
landfills  Federal  plan  will  apply  to 
existing  MSW  landfills  located  in:  (1) 
Any  State  or  portion  of  Indian  country 
for  which  a  State  or  Tribal  plan  has  not 
become  effective;  (2)  any  State  or 
portion  of  Indian  country  for  which  the 
State  or  Tribe  submitted  a  negative 
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declaration:  (3)  any  State  or  portion  of 
Indian  country  with  an  effective  State  or 
Tribal  plan  that  subsequently  is  vacated 
in  whole  or  in  part;  or  (4)  any  State  or 
portion  of  Indian  country  with  an 
effective  plan  that  subsequently  revises 
any  component  of  the  plan  (e.g..  the 
underlying  legal  authority  or 
enforceable  mechanism)  such  that  the 
State  or  Tribal  plan  is  no  longer  as 
stringent  as  the  emission  guidelines.  A 
landfill  that  meets  any  of  these  criteria 
is  covered  by  the  Federal  plan  until  the 
State  or  Tribal  plan  is  approved  and 
becomes  effective.  An  approved  State  or 
Tribal  plan  is  a  plan  that  EPA  has 
reviewed  and  approved  based  on  the 
requirements  in  40  CFR  part  60.  subpart 
B  to  implement  and  enforce  40  CFR  part 
60,  subpart  Cc.  The  State  plan  becomes 
effective  on  the  date  specified  in  the 
notice  published  in  the  Federal  Register 
announcing  EPA's  approval.  The 
effective  date  of  this  Federal  plan  will 
be  30  days  after  the  final  Federal  plan 
is  pubUshed  in  the  Federal  Register. 
The  EPA  may  grant  a  State  a  time 
extension  for  submitting  a  State  plan  (40 
CFR  60.27(a)).  However,  if  States  that 
receive  time  extensions  do  not  have 
approved  and  effective  plans  by  the 
effective  date  of  this  Federal  plan,  the 
Federal  plan  will  cover  existing  MSW 
landfills  in  these  States. 

C.  MSW  Landfills  Federal  Plan  and 
Negative  Declaration  Letters    • 

A  negative  declaration  is  a  letter  to 
EPA  to  declare  that  either  there  are  no 
existing  MSW  landfills  in  the  State  or 
portion  of  Indian  country  or  there  are  no 
existing  MSW  landfills  in  the  State  or 
portion  of  Indian  country  that  must 
install  collection  and  control  systems 
according  to  the  requirements  of  the 
emission  guidelines.  States  or  Indian 
tribes  that  submit  negative  declarations 
are  not  expected  to  submit  State  or 
Tribal  plans,  but  existing  MSW  landfills 
with  a  design  capacity  equal  to  or 
greater  than  2.5  million  megagrams  (Mg) 
and  2.5  million  cubic  meters  (m^)  in  the 
State  or  portion  of  Indian  country  are 
subject  to  the  MSW  landfills  Federal 
plan.  Existing  MSW  landfills  with  a 
design  capacity  less  than  2.5  milUon  Mg 
or  2.5  milUon  m^  that  are  located  in 
States  or  portion  of  Indian  coimtry  that 
submitted  a  negative  declaration  letter 
are  not  required  to  submit  an  initial 
design  capacity  report,  which  is  the 
only  requirement  for  an  MSW  landfill  of 
this  size.  The  negative  declaration  letter 
must  include  the  design  capacity  for  the 
landfills  with  a  design  capacity  less 
than  2.5  miUion  Mg  or  2.5  million  m^. 
In  the  event  that  an  existing  MSW 
landfill  that  must  install  a  collection 
and  control  system  according  to  the 


emission  guidelines  is  subsequently 
identified  where  a  negative  declaration 
has  been  submitted,  the  Federal  plan 
requirement  to  install  a  collection  and 
control  system  would  apply.  Existing 
MSW  landfills  overlooked  by  a  State  or 
Indian  tribe  that  submitted  a  negative 
declaration  letter  and  existing  landfills 
not  included  in  a  State  or  Tribal  plan 
will  be  subject  to  the  Federal  plan  imtil 
a  State  or  Tribal  plan  that  includes  these 
sources  is  approved  and  effective.  As 
discussed  in  section  I.E.  of  this 
preamble,  the  Federal  plan  will  apply 
throughout  Indian  country  until  an 
approved  State  or  Tribal  plan  becomes 
effective.  As  discussed  in  section  I.G.  of 
this  preamble,  the  Federal  plan  will,  by 
its  own  terms,  no  longer  apply  to  a 
MSW  landfill  appropriately  covered  by 
an  approved  State  or  Tribal  plan  that 
becomes  effective  after  promulgation  of 
the  Federal  plan.  The  specific 
apphcability  of  this  plan  is  described  in 
§§62.14350  and  62.14352  of  subpart 
GGG. 

D.  MSW  Landfills  Federal  Plan  and  the 
New  Source  Performance  Standards 

An  existing  MSW  landfill  that 
increases  its  permitted  volume  design 
capacity  through  vertical  or  horizontal 
expansion  (i.e.,  is  modified)  on  or  after 
May  30, 1991,  is  subject  to  the  New 
Source  Performance  Standards  (NSPS), 
40  CFR  part  60,  subpart  WWW  (see  63 
FR  32744).  Existing  MSW  landfills  that 
make  operational  changes  without 
increasing  the  horizontal  or  vertical 
dimensions  of  the  landfill  will  continue 
to  be  subject  to  the  Federal  or  State  plan 
that  implements  the  emission 
guidelines,  rather  than  the  NSPS. 
Examples  of  such  operational  changes  at 
a  MSW  landfill  include  changing  the 
moistiue  content  of  the  waste, 
increasing  the  physical  compaction  on 
the  surface,  changing  the  cover  material 
or  thickness  of  the  daily  cover,  and 
changing  baling  or  compaction 
practices.  This  interpretation  is 
consistent  with  the  amendments  to  the 
landfills  emission  guidelines  and  NSPS, 
which  are  consistent  with  the  landfill 
litigation  settlement  agreement  (63  FR 
32743,  June  16. 1998).  A  notice  of  the 
proposed  settlement  was  published  in 
the  Federal  Register  on  November  13, 
1997  (63  FR  60898).  hi  addition,  a  MSW 
landfill  that  has  been  reconstructed  on 
or  after  May  30, 1991  would  be  subject 
to  the  NSPS,  not  the  Federal  or  State 
plan  that  implements  the  emission 
guidelines.  Reconstructions  are  unlikely 
for  landfills;  as  specified  in  the  NSPS 
General  Provisions,  reconstructions  are 
"the  replacement  of  components  of  an 
existing  facility  (landfill]  to  such  an 
extent  that:  the  fixed  capital  cost  of  the 


new  components  exceeds  50  percent  of 
the  fixed  capital  cost  of  a  comparable 
entirely  new  facility  [landfill]."  The 
EPA  knows  of  no  situation  where  this 
would  occur  at  a  landfill. 

E.  Implementing  Authority 

The  EPA  Regional  Administrators  are 
the  delegated  authority  for 
implementing  the  MSW  landfills 
Federal  plan.  All  reports  required  by 
this  Federal  plan  should  be  submitted  to 
the  appropriate  Regional  Administrator. 
Table  5  in  section  lI.E  lists  the  addresses 
of  the  EPA  Regional  Administrators  and 
the  States  located  in  each  region. 

F.  MSW  Landfills  Federal  Plan  and 
Indian  Country 

The  MSW  landfills  Federal  plan  will 
apply  throughout  Indian  country  to 
ensure  that  there  is  not  a  regulatory  gap 
for  existing  MSW  landfills  in  Indian 
country.  Indian  tribes  do,  however,  have 
the  authority  under  the  Act  to  develop 
Tribal  plans  in  the  same  manner  States 
develop  State  plans.  On  February  12, 
1998,  EPA  promulgated  regulations  that 
outline  provisions  of  the  Act  for  which 
EPA  is  authorized  to  treat  Tribes  in  the 
same  manner  as  States  (see  63  FR  7254, 
Tribal  Authority  Rule).  Upon  the 
effective  date  of  the  Tribal  Authority 
Rule,  March  16, 1998,  EPA  has  the 
authority  to  approve  Tribal  programs, 
such  as  Tribal  plans  or  programs  to 
implement  and  enforce  MSW  landfill 
emission  guidelines,  imder  the  Act. 
Section  301(d)(2)  authorizes  the 
Administrator  to  treat  an  Indian  tribe  in 
the  same  manner  as  a  State  for  the  Clean 
Air  Act  provisions  identified  in  §  49.3  of 
part  49  of  the  CFR  if  the  Indian  tribe 
meets  the  following  criteria: 

(a)  The  applicant  is  an  Indian  tribe 
recognized  by  the  Secretary  of  the 
Interior; 

(b)  The  Indian  tribe  has  a  governing 
body  carrying  out  substantial 
governmental  duties  and  functions; 

(c)  The  functions  to  be  exercised  by 
the  Indian  tribe  pertain  to  the 
management  and  protection  of  air 
resources  within  the  exterior  boundaries 
of  the  reservation  or  other  areas  within 
the  tribe's  jurisdiction;  and 

(d)  The  Indian  tribe  is  reasonably 
expected  to  be  capable,  in  the  EPA 
Regional  Administrator's  judgement,  of 
carrying  out  the  functions  to  be 
exercised  in  a  manner  consistent  with 
the  terms  and  purposes  of  the  Clean  Air 
Act  and  all  applicable  regulations  (see 

§  49.6  of  the  Tribal  Authority  Rule,  63 
FR  7272).  In  addition,  if  a  Tribe  meets 
these  criteria,  the  EPA  can  delegate 
authority  to  implement  the  Federal  plan 
to  an  Indian  tribe  the  same  way  it  can 
delegate  authority  to  the  State. 
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In  addition  to  giving  Indian  tribes 
ai&ority  to  develop  lYlbal  plans,  the 
An  also  provides  ^A  with  the 
aiitlhority  to  administer  federal  programs 
inj  Indian  coimtry.  This  interpretation  of 
E^K's  authority  under  the  Act  is  based 
inj  part  on  the  general  purpose  of  the 
An,  which  is  national  in  scope.  In 
edition,  section  301(a)  of  the  Act 
provides  EPA  broad  authority  to  issue 
rej^ations  that  are  necessary  to  carry 
out  the  functions  of  the  Act.  The  EPA 
believes  that  Congress  intended  for  EPA 
tb  tiave  the  authority  to  operate  a  federal 
program  in  instances  when  Tribes 
choose  not  to  develop  a  program,  do  not 
adopt  an  approvable  program,  or  fail  to 
adequately  implement  an  air  program 
authorized  under  section  301(d)  of  the 
j\iqt.  Finally,  section  301(d)(4)  of  the  Act 
di|ithorizes  the  Administrator  to  directly 
adWinister  provisions  of  the  Act  to 
achieve  the  appropriate  purpose,  where 
T  rlbal  implementation  of  those 
provisions  is  not  appropriate  or 
administratively  not  feasible.  The 
Ajgency's  interpretation  of  its  authority 
to  directly  implement  Clean  Air  Act 
prt)grams  in  Indian  county  is  discussed 
ii^lmore  detail  in  the  proposed  Federal 
Oj^rating  Pennits  Rule,  62  FR  13747 
(Inarch  21, 1997),  and  in  the  Tribal 
thority  Rule. 

fany  Tribes  may  have  delayed 
elopment  of  air  quality  regulations 
1  programs  pending  promulgation  of 
Tribal  Authority  Rule.  As  mentioned 
iviously.  Tribes  may,  but  are  not 
juired  to,  submit  a  MSW  landfills 
plan  or  negative  declaration  letter  imder 
sfection  111(d)  of  the  Act.  The  EPA  is 
r  ( it  aware  of  any  Tribes  that  have 
d  E  veloped  plans  to  implement  the  MSW 
e  n  lission  guidelines  or  submitted 
r  ( gative  declaration  letters. 

The  impact  of  this  Federal  plan  on 
1 1  iian  tribes  is  not  expected  to  be 
s  i  pificant.  ^There  are  very  few  existing 
MSW  landfills  in  Indian  country  large 
enough  to  require  the  installation  of  a 
cc  Uection  and  control  system.  For  most 
e  >  isting  MSW  landfills  in  Indian 
c  t  imtry,  the  only  requirement  this 
I  ( ideral  plan  will  impose  is  to  submit  a 
c  <  tsign  capacity  report.  This  requirement 
i  i  discussed  in  section  V  of  this 
{ II  eamble. 

The  Federal  plan  will  apply 
1 3  roughout  Indian  country  except  where 
{  State  or  Tribal  plan  has  been  explicitly 
{ ]  tproved  by  EPA  to  cover  an  area  of 
Ic  dian  country.  The  EPA  will 
{ dminister  the  plan  in  Indian  coimtry 
ivithout  requiring  any  jurisdictional 
£  1  lowing  on  the  part  of  the  Tribe.  To 
{ i  sure  there  are  no  gaps  in  coverage, 
i;  'A  will  treat  disputed  areas,  i.e..  areas 


for  which  EPA  believes  the  Indian 
country  status  may  be  in  question,  as 
Indian  country.  The  EPA  will  continue 
to  implement  the  Federal  plan  in  these 
areas  imtil  a  Tribal  plan  covering  an 
area  of  Indian  country  becomes 
effective,  or  the  area  is  determined  not 
to  be  Indian  coimtry  and  the  source  is 
subject  to  an  effective  State  plan.  This 
approach  is  consistent  with  the 
proposed  Federal  Operating  Permits 
Rule  dted  above  where  the  rationale  is 
discussed  in  detail.  The  EPA  requests 
comments  on  applying  the  landfills 
Federal  plan  in  Indian  country  as 
described  here. 

The  term  Indian  country,  as  used  in 
this  MSW  landfills  Federal  plan,  means 
(a)  all  land  within  the  limits  of  any 
Indian  reservation  under  the 
jiuisdiction  of  the  United  States 
government,  notwithstanding  the 
issuance  of  any  patent,  and  including 
rights-of-way  nmning  through  the 
reservation,  (b)  all  dependent  Indian 
communities  within  die  borders  of  the 
United  States  whether  within  the 
original  or  subsequently  acquired 
territory  thereof,  and  whether  within  or 
without  the  limits  of  a  State,  and  (c)  all 
Indian  allotments,  the  Indian  titles  to 
which  have  not  been  extinguished, 
including  rights-of-way  rimning  through 
the  same.  This  definition  is  consistent 
with  the  proposed  Federal  Operating 
Permits  Program  rule  (62  FR  13747, 
March  21. 1997). 

G.  MSW  Landfills  Federal  Plan  and 
Compliance  Schedules 

The  emission  gmdelines  require  the 
owner  or  operator  of  a  MSW  landfill  to 
submit  a  design  capacity  report  within 
90  days  after  the  effective  date  of  the 
State  or  Tribal  plan  (or  within  90  days 
after  the  effective  date  of  the 
promulgated  Federal  plan).  An  emission 
rate  report  showing  nonmethane  organic 
compounds  (NMOC)  emissions  from  the 
landfill  is  also  required  to  be  submitted 
within  the  same  time  period  if  the 
landfill  has  a  design  capacity  of  2.5 
million  megagrams  (Mg)  and  2.5  million 
cubic  meters  (m')  or  more.  The  emission 
guidelines  further  require  the  owner  or 
operator  of  a  MSW  landfill  with  a 
design  capacity  greater  than  or  equal  to 
2.5  million  Mg  and  2.5  miUion  m-^  to 
submit  a  collection  and  control  system 
design  plan  within  1  year  of  first 
reporting  NMOC  emissions  of  50  Mg  per 
year  or  more.  The  collection  and  control 
system  must  be  installed  and  operating 
within  30  months  of  first  reporting 
NMOC  emissions  of  50  Mg  per  year  or 
more.  The  compliance  schedule  in  this 
Federal  plan  also  sets  the  dates  for 


awarding  contracts  and  beginning 
construction,  however,  States,  Tribes, 
and  owners  or  operators  have  the  option 
of  setting  these  two  dates  which  are  not 
specifically  defined  in  the  emission 
guidelines.  (See  the  discussion  in 
section  lI.E  of  this  preamble.) 

H.  MSW  Landfills  Excluded  From 
Federal  Plan  Applicability 

The  MSW  landfills  Federal  plan  will 
not  apply  to  landfills  appropriately 
covered  by  an  approved  and  effective 
State  or  Tribal  plan  or  to  landfills  in  a 
State  that  has  submitted  a  negative 
declaration  as  long  as  the  landfills  in 
fact  have  a  design  capacity  less  than  2.5 
million  Mg  or  2.5  million  m^.  If  a  State 
or  Tribal  plan  becomes  effective  before 
promulgation  of  the  Federal  plan,  the 
promulgated  MSW  landfills  Federal 
plan  will  not  apply  to  landfills 
appropriately  covered  by  that  State  or 
Tribal  plan.  Promulgation  of  this  MSW 
landfills  Federal  plan  does  not  preclude  . 
a  State  or  Tribe  firom  submitting  a  plan 
later.  If  a  State  or  Tribe  submits  a  plan 
after  promulgation  of  the  MSW  landfills 
Federal  plan,  EPA  will  review  and 
approve  or  disapprove  the  plan.  Upon 
the  effective  date  of  the  State  or  Tribal 
plan,  the  Federal  plan  will  no  longer 
apply.  States  are,  therefore,  encouraged 
to  continue  their  efforts  to  develop  and 
submit  State  plans  to  EPA  for  approval. 
Similarly,  EPA  encourages  Tribies  to 
develop  and  submit  Tribal  plans. 

/.  Status  of  State  Plan  Submittals 

The  following  States  have  EPA 
approved  and  effective  State  plans: 
Colorado,  Iowa.  Kansas,  Louisiana, 
Minnesota,  Missouri,  Montana, 
Nebraska,  New  Mexico,  North  Dakota, 
Ohio,  Oregon,  Utah  and  Wyoming.  The 
MSW  landfills  covered  in  those  State 
plans  would  not  be  affected  by  the  MSW 
landfills  Federal  plan.  (MSW  landfills 
located  in  those  States  would  become 
subject  to  the  Federal  plan  in  the  event 
that  the  State  plan  is  subsequently 
disapproved,  in  whole  or  in  part.)  Other 
States  are  making  significant  progress 
on  their  State  plans  and  EPA  expects 
many  State  plans  to  be  submitted  in  the 
next  few  months.  (The  EPA  is  not  aware 
of  an)&  Indian  tribes  that  are  developing 
Tribal  plans.)  Table  1  summarizes  the 
status  of  States  without  approved  and 
effective  State  plans  and  those  which 
have  submitted  negative  declarations  as 
of  July  24, 1998.  The  table  is  based  on 
information  from  EPA  Regional  Offices 
(A-98-03,  n-I-3).  Copies  of  Federal 
Register  notices  of  approvals, 
extensions,  and  negative  declaration 
letters  are  located  in  docket  A-98-03. 


69368 


Federal  Register/Vol.  63,  No.  241 /Wednesday.  December  16.  1998/Proposed  Rules 


TABLE  1.— Status  of  States  Without  an  Approved  State  Plan 


state 


'■  ^1S^I^1^^'^*'°"  '"^"^^  *°  ^^'^  ^  "°  ®*^*^  ^"  **  ^"P^*^-  <^  discussion  in  section  LG  of  this  pfeambte.) 
New  Hampshire 

Rhode  Island  '  '  ^ 

Vemiont  ' 

Region  III: 

District  of  Columbia 
Philadelphia.  PA 
II.  Time  extensions  granted  for  State  plan  submittals  (62  FR  64830  and  fM  FR  97«kq\  TKa  cda  »^-.-    4_   -.  »  ^ 
and  existing  landfills  in  these  States  wouwVTteSverwl^^il^^  f^^T,?*  *^L^  ^  ^"  **  ^"^""^^ 

fore  the  effective  date  of  the  Federal  pten.  the  Fed^al  pS  ^11  a?J^^S,5Ste  i?3  si^^  ^*"*'  "^  '*  '^  ^°^  ^  "««*^  '^ 
Region  II: 

New  York  (7/5/98) 
Region  IV: 

Hamilton  County  (Chattanooga)  Tennessee  (7/31/98) 
Kentucky  (2/15/98) 
North  Carolina  (7/1/98) 
South  Carolina  (1/15/98) 

Tennessee,  except  Chattanooga  and  Nashville  (12/31/97) 
Region  V: 

Illinois  (7/31/98) 
RegkxiVI: 

Arkansas  (7/31/98) 

OWahoma  (7/31/98) 

Texas  (7/31/98)  ^ 

RegwnX: 

Alaska  (12/31/97) 

Idaho  (12/31/97) 

Washington  (5/31/98) 

"'•^rpS"^'SSt^^'?^;^SSe'r  '"''•  "^  ''°^'"'  Federal  plan  wifl  cover  existing  MSW  ^Hs  in  these  States  until  the 
Regkxi  II: 

Puerto  Rico 
Regnnlll: 

Allegheny  County.  PA 

Delaware 

Pennsylvania 

West  Virginia 
RegtonlV: 

Alabama 

Georgia 

Nashville.  Tennessee 
Regnn  V: 

Induina 
RegwnVIII: 

South  Dakota 
Regnn  IX: 

Arizona 

California 

Nevada 


Federal  Register /Vol.  63,  No.  241  /  Wednesday,  December  16,  1998 /Proposed  Rules 


69369 


Table  1.— Status  of  States  Without  an  Approved  State  Plan  '— Corrtinued 


state 


Region  I: 

Connecticut 

Maine 

Massachusetts 
Region  II: 

New  Jersey 

Virgin  Islands 
Region  III: 

Maryland 

Virginia 
Region  IV: 

Florida 

Mississippi 
Region  V: 

Michigan 

Wisconsin 
Region  VI: 

Albuquerque,  New  Mexico 
Region  IX: 

American  Samoa 

Guam 

Hawaii 

Northern  Mariana  Islands 


i  itatus  as  of  July  24. 1998. 


• '  a  clarify  which  MSW  landfills  will 
an  Iwill  not  be  covered  by  the  Federal 
plan,  table  1  of  subpart  GGG  lists  States 
and  Indian  tribes  that  have  approved 
effective  plans  as  of  July  24, 1998  that 
cover  MSW  landfills  in  the  State  or 
Indian  coimtry.  MSW  landfills  not 
apt^priately  covered  by  an  efiective 
pl&  will  be  covered  by  the  Federal 
plu.  For  example,  if  a  landfill  is  located 
in  a  State  that  is  listed  in  table  1  of 
su^art  GGG  and  the  State  plan  does  not 
apbly  to  the  landfill,  then  the  landfill 
would  be  subject  to  the  Federal  plan.  As 
stated  above,  EPA  expects  additional 
Sta^e  plans  to  become  effective  prior  to 
pronulgation  of  this  Federal  plan.  The 
promulgated  Federal  plan  will  list  in 


table  1  of  subpart  GGG,  States  for  which 
an  approved  and  effective  State  plan 
apphes.  The  EPA  will  periodically 
amend  table  1  of  subpart  GGG  to 
identify  States  with  approved  and 
effective  State  plans.  These  amendments 
will  be  published  in  the  Federal 
Register  and  codified  in  the  CFR.  The 
inclusion  or  the  failure  to  include  a 
State  in  table  1  of  subpart  GGG  is  not 
controlling  in  determining  whether  a 
MSW  landfill  is  subject  to  the  MSW 
landfill  Federal  plan.  Any  MSW  landfill 
not  covered  by  an  approved  and 
currently  effective  State  or  Tribal  plan, 
or  any  MSW  landfill  with  a  design 
capacity  equal  to  or  greater  than  2.5 
million  Mg  or  2.5  milUon  m^  located  in 


a  State  that  submitted  a  negative 
declaration  will  be  subject  to  the  MSW 
landfill  Federal  plan. 

The  EPA  will  keep  an  up-to-date  list 
of  State  plan  submittals  and  approvals 
on  the  EPA  TIN  Web  at  http:/ 
www.epa.gov/ttn/oarpg.  The  list  will 
help  landfill  owners  or  opterators 
determine  whether  their  landfill  is 
affected  by  a  State  plan  or  the  Federal 
plan. 

/.  Regional  Office  Contacts 

For  information  regarding  the 
implementation  of  the  MSW  landfills 
Federal  plan,  contact  the  appropriate 
EPA  Regional  Office  as  shown  in  table 
2. 


TABLE  2.— EPA  Regional  Contacts  for  Municipal  Solid  Waste  undfills 


Regional  contact 


I  (CT,  MA.  ME,  NH.  Rl.  VT) 
Je^ne  Cosgrove.  U.S.  EPA/CAQ.  John  F.  Kennedy  Federal  BkJg.,  Boston.  MA  02203-0001 
RMion  II  (NJ.  NY.  PR.  VI) 

I   Christine  DeRosa.  U.S.  EPA/25th  Floor  290  Broadway,  New  York.  NY  10007-1866 

R^ion  III  (DC.  DE.  MD.  PA.  VA.  WV) 

James  B.  Topsale.  U.S.  EPA/Region  3. 1650  Arch  Street.  Philadelphia.  PA  19103-2029 
Reaion  IV  (AU  FU  GA.  KY.  MS.  NC.  SC.  TN) 

T  Scott  Davis.  U.S.  EPA/APTMD  61  Forsyth  Street.  SW.  Atlanta.  GA  30303  

R«i4ion  V  (IE.  IN.  Ml.  MN.  OH.  Wl) 

Tcharies  Hatten  U.S.  EPA.  77  W.  Jackson  Blvd..  Chwago.  IL  60604  

Rilikxi  VI  (AR.  LA.  NM.  OK.  TX) 

IMk*  Cote.  U.S.  EPA.  1445  Ross  Ave..  Suite  1200.  Dallas.  TX  75202-2733 


R(iak>n  VII  (lA.  KS.  MO.  NE) 

'Ward  Bums.  U.S.  EPA/RME.  726  Minnesota  AveJARTDAPCO,  Kansas  City,  KS  66101-2728 
Rolaon  VIII  (CO.  MT.  ND.  SD.  UT.  WY) 

Martin  Hestmarit.  U.S.  EPA/8ENF-T.  999  18th  Street.  Suite  500.  Denver.  CO  80202-2466 


Ro  «on  IX  (AS.  AZ.  CA.  GU.  HI.  NMI.  NV) 

Patricia  Bowlin.  U.S.  EPA/RM  HAW/17211.  75  Hawthome  Street/AIR-4.  San  Francisco.  CA  94105 
R^dion  X  (AK.  ID,  OR,  WA) 

Catherine  Woo.  U.S.  EPA.  1200  Sixth  Ave..  Seattle.  WA  98101  


Phone  No. 


(617)  56&-9451 
(212)  637-4022 
(215)  814-2190 
(404)  562-9127 
(312)  886-6031 
(214)  665-7219 
(913)  551-7960 
(303)  312-6776 
(415)744-1188 
(206)  553-1814 


Fax  No. 


(617)565-4940 
(212)  637-3901 
(215)814-2114 
(404)562-9095 
(312)  886-0617 
(214)  665-7263 
(913)  551-7065 
(303)  312-6409 
(415)  744-1076 
(206)553-0404 
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II.  Required  Elements  of  This 
Municipal  Solid  Waste  Landfills 
Federal  Plan 

Section  111(d)  of  the  Act,  42  U.S.C. 
7411(d),  requires  States  to  develop  and 
implement  State  plans  for  MSW 
landfills  that  implement  and  enforce  the 
pubhshed  emission  guidelines.  Subparts 
B  and  Cc  of  40  CFR  part  60  require 
States  to  submit  State  plans  that  include 
specified  elements.  Because  the  Federal 


plan  is  being  proposed  for  areas  where 
State  plans  are  not  yet  in  effect,  the 
proposed  Federal  plan  includes  the 
same  essential  elements  as  required  for 
State  plans:  (1)  Identification  of  legal 
authority  and  mechanisms  for 
implementation,  (2)  inventory  of 
affected  facilities,  (3)  emissions 
inventory,  (4)  emission  limits,  (5) 
compliance  schedules,  (6)  a  process  for 
EPA  or  State  review  of  design  plans  for 


site-specific  gas  collection  and  control 
systems,  (7)  testing,  monitoring,    . 
reporting  find  record  keeping 
requirements,  (8)  pubUc  hearing 
requirements,  ajid  (9)  progress  reporting 
requirements.  Table  3  identifies  each 
element  and  indicates  where  it  is 
located  or  codified.  In  this  section,  each 
State  plan  element  is  described  as  it 
relates  to  the  proposed  MSW  landfills 
Federal  plan. 


Table  3.— Required  Elements  and  Location 


Required  element  of  the  landfills  Federal  plan 


1.  Identification  of  legal  authority  and  mechanisms  for  implementation  .. 

2.  Inventory  of  affected  facilities „ 

3.  Emission  inventory  

4.  Emission  limits 

5.  Compliance  schedules  

6.  Process  for  review  of  site-specific  gas  collection  and  control  system 
design  plans. 

7.  Testing,  monitoring,  reporting  and  record  keeping  requirements 

8.  Public  hearing  requirenrients „ 

9.  Progress  reports 


Where  located  or  codified 


Section  111(d)(2)  of  the  Act  and  Sections  II.A  and 

amble. 
Docket  A-98-03,  item  II-&-2. 
Docket  A-98-03,  item  ll-B-2. 
40  CFR  62.14353  of  subpart  GGG. 
40  CFR  62. 1 4356  of  subpart  GGG. 
Section  II.F  of  this  preamble. 

40  CFR  62.14354  and  62.14355  of  subpart  GGG. 
Section  II.H  of  this  preamble. 
Section  II.H  of  this  preamt>le. 


I.A  of  this  pre- 


A.  Legal  Authority  and  Mechanism  for 
Implementation 

As  a  required  element,  a  State  or 
Tribal  plan  must  demonstrate  that  the 
State  or  Indian  tribe  has  the  legal 
authority  to  adopt  and  implement  the 
emission  requirements  and  compliance 
schedules  in  the  plan.  The  State  or  Tribe 
also  must  identify  the  enforceable 
mechanism  for  implementing  the 
emission  guidelines  (e.g.,  a  State  or 
Tribal  rule  or  other  enforcement 
mechanism). 

The  EPA's  authority  to  develop  a 
Federal  plan  is  given  in  the  Act.  Section 
301(a)  of  the  Act  authorizes  EPA  to 
prescribe  regulations  to  carry  out  EPA 
functions  under  the  Act.  Section  111(d) 
of  the  Act  authorizes  the  EPA  to  develop 
a  Federal  plan  for  States  that  do  not 
submit  approvable  State  plans. 

The  Act  also  provides  EPA  with  the 
authority  to  administer  federal  programs 
in  Indian  country.  This  interpretation  of 
EPA's  authority  imder  the  Act  is  based 
in  part  on  the  general  purpose  of  the 
Act,  which  is  national  in  scope.  Further, 
section  301(d)(1)  specifically  authorizes 
EPA  to  treat  Indian  tribes  as  States. 
Section  301(d)(2)  directs  EPA  to 
promulgate  regulations  specifying  those 
provisions  of  the  Act  for  which  it  is 
appropriate  to  treat  Indian  tribes  as 
States.  Those  regulations,  known  as  the 
Tribal  Authority  Rule  (TAR),  were 
promulgated  at  63  FR  7254  and  became 
effective  on  March  16,  1998.  hi  the  TAR, 
EPA  determined  that  it  is  appropriate  to 
treat  Indian  tribes  as  States  for  piuposes 
of  developing  and  submitting  a  MSW 


landfill  plan.  (See  section  49.3  of  the 
TAR,  63  FR  7254.)  Section  301(a)  of  the 
Act  provides  EPA  broad  authority  to 
issue  regulations  that  are  necessary  to 
carry  out  the  functions  of  the  Act.  The 
EPA  believes  that  Congress  intended  for 
EPA  to  have  the  authority  to  operate  a 
federal  program  in  instances  when 
Tribes  choose  not  to  develop  a  program, 
do  not  adopt  an  approvable  program,  or 
fail  to  adequately  implement  an  air 
program  authorized  under  section 
301(d)  of  the  Act.  Finally,  section 
301(d)(4)  of  the  Act  authorizes  the 
Administrator  to  directly  administer 
provisions  of  the  Act  to  achieve  the 
appropriate  piupose,  where  Tribal 
implementation  of  those  provisions  is 
not  appropriate  or  administratively  not 
feasible.  Thus,  for  Indian  tribes  that  do 
not  have  an  approved  and  efiiective 
MSW  landfill  Tribal  plan,  EPA  must 
develop,  implement  and  enforce  a 
Federal  plan  for  them.  The  Agency's 
interpretation  of  its  authority  to  directly 
implement  Clean  Air  Act  programs  in 
Indian  country  is  discussed  in  more 
detail  in  the  proposed  Federal  Operating 
Permits  Rule,  62  FR  13747  (March  21, 
1997),  and  in  the  Tribal  Authority  Rule. 

By  proposing  this  MSW  landfills 
Federal  plan,  EPA  is  fulfilling  its 
obligation  under  the  Act  to  establish 
emission  limits  and  other  requirements 
for  MSW  landfills  located  in  States  for 
which  an  approvable  plan  has  not  been 
submitted.  The  EPA  is  also  fulfilling  its 
obligations  regarding  MSW  landfills  in 
Indian  country  for  which  an  approvable 
Tribal  plan  has  not  been  submitted.  The 


EPA  is  proposing  a  Federal  regulation 
under  the  legal  authority  of  the  Act  as 
the  mechanism  to  implement  the 
emission  guidelines  in  those  States  and 
Indian  coimtry.  As  discussed  in  section 
in  of  this  document,  implementation 
and  enforcement  of  the  Federal  rule 
may,  however,  be  delegated  to  Tribal, 
State  and  local  agencies  when  requested 
by  a  State,  Tribal  or  local  agency,  and 
when  it  is  determined  appropriate  by 
EPA.  Furthermore,  EPA  encourages  and 
expects  several  more  States  to  submit 
State  plans  in  the  future.  Upon  the 
effective  date  of  a  State  or  Tribal  plan, 
the  Federal  plan  would  no  longer  apply 
to  MSW  landfills  covered  by  that  State 
or  Tribal  plan. 

B.  Inventory  of  Affected  MSW  Landfills 

As  a  required  element,  a  State  or 
Tribal  plan  must  include  a  complete 
source  inventory  of  MSW  landfills 
subject  to  the  emission  guidelines. 
Consistent  with  the  requirement  for 
State  plans  to  include  an  inventory  of 
MSW  landfills,  docket  number  A-98-03 
contains  a  July  24, 1998  inventory  of 
MSW  landfills  expected  to  be  covered 
by  the  MSW  landfills  Federal  plan.  The 
inventory  does  not  include  a  separate 
listing  of  landfills  in  Indian  country 
because,  at  this  time,  EPA  does  not  have 
an  accurate  inventory  of  landfills  in 
Indian  country  or  their  emissions.  This 
information  will  become  available  when 
Indian  Tribes  submit  design  capacity 
reports  for  their  existing  MSW  landfills 
as  required  by  this  Federal  plan.  The 
inventory  is  contained  in  a 


■k*i 
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meoiorandum  entitled  "Procedures 
Used  in  Preparing  an  Inventory  of  MSW 
LandfiUs  and  Emissions  for  the 
Emission  Guidelines  Federal  Plan"  (A- 
98-43,  II-B-2).  The  supporting 
refeiences  cited  in  the  memo  are  also 
included  in  the  docket.  Docket  item  11- 
B-2  fulfills  both  the  MSW  landfills 
inventory  requirement  and  the  landfills 
emission  inventory  requirement,  which 
will  be  discussed  in  the  following 
section.  The  inventory  is  based  on  EPA 
Office  of  SoUd  Waste  (OSW)  surveys 
and  recent  information  fi-om  Regional 
Offices.  This  is  the  best  information 
EPA  has  to  rely  on;  however,  EPA 
recji^gnizes  that  there  is  a  very  large 
nuttber  of  existing  landfills  and  this  list 
maM  not  be  comprehensive.  If  there  are 
adiUtional  landfills  that  meet  the 
applicability  criteria  as  described  under 


the  Regulated  Entities  section,  but  are 
not  identified  in  the  inventory,  the 
Federal  plan  would  apply  to  them.  (See 
section  LB.  of  this  preamble  and 
§  62.14352  of  subpart  GGG  for 
applicability  criteria.)  If  better 
information  is  available,  EPA  requests 
that  it  be  submitted  during  the  conmient 
period. 

C.  Inventory  of  Emissions 

As  a  required  element,  a  State  or 
Tribal  plan  must  include  an  inventory 
of  ^4MOC  emissions  from  MSW  landfills 
subject  to  the  emission  guidelines.  The 
EPA  estimated  the  NMOC  emissions 
from  the  inventory  (A-98-03,  n-B-2)  of 
existing  MSW  landfills  that  are  expected 
to  be  covered  by  the  Federal  plan  as  of 
July  24, 1998.  Table  4  of  this  preamble 
siunmarizes  the  results  of  the  inventory 


for  those  States  that  do  not  have  an 
approved  or  effective  State  plan  or  have 
not  been  granted  an  extension  for  State 
plan  submittal.  The  inventory  also 
includes  landfills  in  those  States  whose 
extension  date  is  before  July  24, 1998, 
but  do  not  have  an  approved  State  plan 
after  the  extension  date  has  passed. 
Pollutant  emissions  are  expressed  in 
megagrams  NMOC  per  year  (Mg/yr).  The 
EPA  estimated  emissions  from  MSW 
landfills  using  calculation  procedures 
Usted  in  the  "Compilation  of  Air 
Pollutant  Emission  Factors,"  (AP-42). 
Refer  to  the  memorandum  in  docket 
number  A-98-03  for  the  complete 
emissions  inventory,  including  detailed 
emissions  from  MSW  landfills  in  each 
State,  and  details  on  the  calculations 
used  to  determine  those  emissions. 


TaBle  4.— Summary  of  Estimated  NMOC  Emissions  From  Existing  MSW  Undfills  Expected  To  Be  Covered  by 

THE  Federal  Plan 


Region/State/Muntcipal 


Reg  on  I: 

Connecticut 


Maine 

Massachusetts 
Reckon  II: 

New  Jersey 

New  York 

Puerto  Rico 

Virgin  Islands  .. 
Rek  on  III: 


J^agion 


Delaware 


Pennsylvania* 
Maryland 


Virginia 
West  Virginia . 
IV: 


Alatnma 


Annual  emissions 

NMOC 
(megagrams/year) 


Rii  ion 


Florida 

Georgia 

Kentucky  ......... 

Mississippi 

North  Carolina . 
South  Carolina 
Tennessee  ■>  .... 
Nashville,  TN  .. 
V: 

Indtona -. 

Michigan ._ 

Wisconsin 


R^nnVI: 

Albuquerque,  NM 
R«^  VIII: 

South  Dakota 

RegkmIX: 

Amencan  Samoa 


Arizona 


Califomia 

Guam 

Hawaii 

Nevada  » 

Northern  Mariana  Islands 
R^lkmX: 

Alaska 

Idaho 


\- 


1066 
3410 
2960 

2978 

13044 

10565 

5 

1336 
3771 
2786 
7136 
1932 

2772 
7287 
4536 
4566 
2240 
3624 
1758 
5658 
104 

1800 

2199 

14206 


2461 

39 

1556 

9366 

30 

364 

2631 

0 

4323 

1267 
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TABLE  4.-SUMMARY  OF  ESTIMATED  NMOC  EMISSIONS  FROM  EXISTING  MSW  UNORLLS  EXPECTED  TO  BE  COVERED  BY 

THE  Federal  Plan— Continued 


RegiofVStata/Municipal 


Wi 


•Does  not  inducte  ANegheny  County  or  PMadetahia. 
»Ooes  not  include  HamMon  County  (Chattanooga). 


Annual  emissions 

NMOC 
(megagrams/year) 


408S 


D.  Emission  Limits 

As  a  required  element,  a  State  or 
Tkibal  plan  must  include  emission 
limits.  Sectirai  60.24(c)  of  40  CFR  part 
60  requires  these  emission  limits  to  be 
"no  less  stringent"  than  those  in  the 
emissimi  guidelines.  On  a  case-by-case 
basis,  a  State  may  provide  a  less 
stringent  standard  if  the  State 
demonstrates  to  EPA  that  the  criteria  in 
§  60.24(f)  are  met  and  EPA  approves  the 
less  stringwit  standard.  In  accordance 
with  40  CFR  60.27(e).  the  emission 
limits  in  the  MSW  landfills  Federal  plan 
are  the  same  as  40  CFR  part  60.  subpart 
Cc. 

The  emission  limits  for  NMOC  can  be 
achieved  by  installing  a  gas  collection 
and  control  system  meeting  the 
requirements  of  40  CFR  60.752(b)(2Kii). 
Tliis  includes  a  collection  system 
meeting  specified  general  design  criteria 
and  a  control  system  achieving  the 
specified  98  percent  reduction  or  20 
p«rts  per  million  volume  (ppmv)  outlet 
concentration.  An  MSW  landfill  owner 
or  operator  may  use  any  specific 
collection  system  design  and  control 
equipment  to  comply  with  the  MSW 
landfills  Federal  plan,  as  long  as  the 
general  criteria  for  the  collection  system 
and  the  numerical  emission  control 
limits  for  NMOC  are  met. 

The  proposed  MSW  landfill  Federal 
plan  is  consistent  with  the  June  16, 1998 
(63  FR  32743)  amendments  to  the  MSW 
landfills  nnission  guidelines  (subpart 
Cc).  The  amendments  clarify  the  March 
12. 1996.  subpart  Cc  rule. 

E.  Compliance  Schedules  and 
Increments  of  Progress 

As  a  required  element,  a  State  or 
Tribal  plan  must  include  compliance 
schedules  for  installing  collection  and 
control  systems  to  comply  with  the 
emission  guidelines.  Because  this  MSW 
landfills  Federal  plan  is  being 


implemented  in  lieu  of  State  plans,  its 
compliance  schedule  includes  the  same 
increments  of  progress  as  required  in  a 
State  or  Tribal  plan.  The  Federal  plan 
increments  of  progress  are  consistent 
with  the  requirements  in  40  CFR  60.24 
of  subpart  B.  These  increments  of 
progress  are  required  for  any 
compliasce  schedules  that  are  longer 
than  12  months.  The  increments  of 
progress  in  the  Federal  plan  (and  in  any 
approved  State  or  Tribal  plan)  are  the 
primary  mechanism  ibr  ensuring 
progress  toward  final  compliance  with 
the  emission  guidelines.  Each  increment 
of  progress  has  a  specified  date  for 
achievement. 

If  the  compliance  schedule  in  the 
State  or  Tribal  plan  is  less  stringent  than 
the  compliance  schedule  in  this  Federal 
plan,  the  compliance  schedule  in  the 
promulgated  Federal  plan  would 
continue  to  apply  to  a  landfill  alter  EPA 
approves  a  State  plan  covering  the 
landfill.  The  exception  to  this  provision 
would  be  if  the  State  or  Tribe  has  met 
the  requirement  of  §  60.24(f)  for  a  less 
stringent  compliance  schedule  and  has 
received  approval  by  EPA  for  such  a 
schedule.  In  any  case,  the  Federal  plan 
provides  options  for  States.  Tribes,  and 
owners  or  operators  to  establish  dates  to 
award  contracts  and  begin  construction. 
These  options  are  described  below. 

This  proposed  Federal  plan  includes 
the  five  increments  of  progress  required 
by  subpart  B  and  provides  three  options 
to  establish  the  increment  dates.  Under 
all  three  options,  the  five  increment 
dates  are  defined  and  are  enforceable. 
The  Federal  plan  could  function  with 
only  cme  option,  but  in  order  to  provide 
maximiun  flexibility,  this  proposal 
includes  three  options.  The  EPA 
requests  conmients  on  each  of  the 
options  and  on  the  desirability  of 
including  these  multiple  options  in  the 
final  Federal  plan.  Based  on  comments 


received,  the  final  Fedoal  plan  will 
include  one.  two,  or  three  options.  All 
three  options  are  discussed  in  naore 
detail  following  the  definitions  for  the 
increments  of  progress  as  listed  below. 

1.  Increments  of  progress 

The  mandatory  increments  of  progress 
are: 

1.  Submitting  a  final- control  plan 
(design  plan): 

2.  Awarding  contracts  for  control 
systems  or  tn-^rs  for  purchase  of 
components: 

3.  Beginning  on-site  construction  or 
installation  of  the  air  pollution  control 
device(s): 

4.  Completing  on-site  construction  or 
installation  of  the  air  pollution  control 
device(s);  and 

5.  Reaching  fiiul  compliance. 

The  MSW  landfill  owner  or  operator 
is  responsible  for  meeting  each  of  these 
five  increments  of  progress  for  the 
landfill  no  later  than  the  applicable 
compliance  date.  The  MSW  landfill 
owner  or  operator  must  notify  EPA  as 
each  increment  of  progress  is  achieved 
(or  missed).  The  notification  must 
identify  the  increment  and  the  date  the 
increment  was  met  or  missed.  For  an 
increment  achieved  after  the  specified 
deadline,  in  addition  to  providing 
notification  that  the  increment  was 
initially  missed,  the  MSW  landfill 
owner  or  operator  must  also  provide  a 
notification  identifying  the  increment 
and  the  date  the  increment  was 
ultimately  achieved.  The  owner  or 
operator  must  mail  the  notification  to 
the  appropriate  EPA  Regional  Office, 
post-marked  within  10  business  days  of 
the  increment  date  defined  in  the 
Federal  plan.  (Table  5  lists  the  addresses 
of  the  Regional  Administrators  and  the 
States  in  their  region.)  E>escriptions  of 
the  increments  of  progress  follow. 


Table  5.— EPA  Regional  Administrators 


Regional  contact 


^5?*?"  '•  °~  Congress  Street.  John  F.  Kennedy  Federal  BMg 
«~*~'  MA  02203-0001  ^" 


EPA  Region  II.  290  Broadway.  New  Yoik.  NY  10007-1866 
EPA  Region  111.  1650  Arch  Street.  Philadelphia.  PA  19108 
EPA  Region  IV.  61  Forsyth  Street.  SW.  Atlanta.  GA  30303 


State  or  protectorate 


CT.  MA.  ME.  NH.  Rl.  VT 

NJ.  NY,  PR.  VI 

DC,  DE,  MD,  PA,  VA,  WV 

AL.  FL.  GA.  KY.  MS.  NC.  SC.  TN 
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Table  5.— EPA  Regional  Administrators— Continued 


Regional  contact 


E I A  Region  V.  77  W.  Jackson  Blvd..  Chicago,  IL  60604-3507  

EPA  Region  VI,  Fountain  Place.  12th  Floor,  Suite  1200, 1445  Ross  Av- 
enue. Dallas.  TX  75202-2733. 

PA  Region  VII,  726  Minnesota  Avenue.  Kansas  City.  KS  66101  

il^A  Region  VIII.  999  18th  Street,  Suite  500,  Denver.  CO  80202-2466 

A  Region  IX.  75  Hawthorne  Street.  San  Francisco,  CA  94105 

A  Region  X.  1200  Sixth  Avenue.  Seattle.  WA  98101  


State  or  protectorate 


IL.  IN.  Ml.  MN,  OH.  Wl 
AR.  LA.  NM.  OK,  TX 

lA.  KS.  MO,  NE 
CO.  MT.  ND.  SO.  UT.  WY 
AS.  AZ.  CA.  GU.  HI.  NMI,  NV 
AK.  ID.  OR.  WA 


ISubmit  a  final  control  plan  [design 
m).  To  meet  this  increment,  the  MSW 
idfiU  owner  or  operator  must  submit 
^lan  that  describes  the  collection  and 
jntrol  system  that  will  capture  the  gas 
„jnerated  within  an  MSW  landfill.  The 
Oellection  and  control  system  design 
^|an  must  be  prepared  by  a  professional 
engineer  and  must  describe  the 
collection  and  control  system  that  meets 
tbe  requirements  of  40  CFR 
l).752(b)(2)(ii).  The  final  control  plan 
list  contain  engineering  specifications 
Jid  drawings  of  the  collection  and 
ibntrol  system.  The  final  control  plan 
lust  include  any  alternatives  to  die 
(rational  standards,  test  methods, 
.cedures,  compliance  measures, 
lonitoring.  record  keeping  or  reporting 
>visions  of  40  CFR  60.753  through 
758  proposed  by  the  owner  or 
bberator.  Tlie  final  control  plan  must 
Either  conform  with  the  specifications 
ror  active  collection  systems  in  40  CFR 
60.759  or  include  a  demonstration  that 
^ows  that,  based  on  the  size  of  the 
luidfill  and  the  amount  of  waste 
ocpected  to  be  accepted,  the  system  is 
sized  properly  to  collect  the  gas.  control 
missions  of  NMOC  to  the  required 
ivel  and  meet  the  operational  standards 
I  n  a  landfill.  These  requirements  are 
iscussed  in  section  V  "Summary  of 
ederal  Plan."  and  in  the  Federal  plan 

lation  (40  CFR  part  62.  subpart 
,  Ji).  The  final  control  plan  also  must 
i:  iclude  the  same  information  that  will 
c  e  used  to  soUdt  bids  to  install  the 
c  ollection  and  control  system. 

Award  contract.  Awarding  contract 
I  leans  the  MSW  landfill  owner  or 
[  perator  must  enter  into  legally  binding 
E  greements  or  contractual  obligations 
t  lat  cannot  be  canceled  or  modified 
1  dthout  substantial  financial  loss  to  the 
I  f  SW  landfill  owner  or  operator.  The 
I  FA  anticipates  that  the  MSW  landfill 
( iwner  or  operator  may  award  a  number 
( I  contracts  to  install  the  collection  and 
( ontrol  system.  However,  to  meet  this 
i  acrement  of  progress,  the  MSW  landfill 
t  wner  or  operator  must  award  a  contract 
I  r  contracts  sufficient  to  initiate  on-site 
I  onstruction  or  installation  of  the 
I  ollection  and  control  system.  The 
:  itSW  landfill  owner  or  operator  must 


mail  a  copy  of  the  signed  contractls)  to 
EPA  witldn  10  business  days  of  entering 
into  the  contract(s). 

Initiate  on-site  construction.  Initiation 
of  on-site  construction  or  installation  of 
the  collection  and  control  system  means 
to  begin  any  of  the  following: 

•  Installation  of  the  collection  and 
control  system  to  be  used  to  comply 
with  the  emission  limits  as  outlined  in 
the  final  control  plan; 

•  Physical  preparation  necessary  for 
the  installation  of  the  collection  and 
control  system  to  be  used  to  comply 
with  the  final  emission  limits  as 
outlined  in  the  final  control  plan;  or 

•  Alteration  of  an  existing  collection 
and  control  system  to  be  used  to  comply 
with  the  final  emission  limits  as 
ouUined  in  the  final  control  plan. 

Complete  on-site  construction.  To 
complete  on-site  construction  means 
that  all  necessary  collection  system 
components  and  air  pollution  control 
devices  identified  in  the  final  control 
plan  are  in  place,  on  site,  and  ready  for 
operation. 

Final  compliance.  To  be  in  final 
compUance  means  to  connect  and 
operate  the  collection  and  control 
system  specified  in  the  final  control 
plan  as  designed.  Within  180  days  after 
the  date  the  landfill  is  required  to 
achieve  final  compliance,  the  initial 
performance  test  must  be  conducted. 

2.  Summary  of  Three  Options  for 
Determining  Schedule  Increment  Dates 

The  proposed  MSW  landfills  Federal 
plan  includes  three  options  for 
estabUshing  the  increment  dates.  The 
compUance  schedule  for  facilities 
affected  by  this  Federal  plan  could  be 
established  by  option  1  (generic 
compliance  schedule  proposed  by  EPA), 
option  2  (facihty-specific  schedule 
consistent  with  the  State  or  Tribal  plan 
that  has  been  submitted  to  EPA  by  the 
State  or  Tribe  but  not  yet  approved  and/ 
or  effective),  or  option  3  (facility- 
specific  schedule  submitted  to  EPA  by 
the  owner  or  operator  of  the  landfill  or 
the  State  or  Tribe).  Under  all  three 
options,  the  five  increment  dates  would 
be  defined  and  are  enforceable. 

In  cases  where  options  2  or  3  have  not 
been  exercised,  the  owner  or  operator  of 


an  affected  facility  would  be  subject  to 
option  1  (generic  schedule).  However,  if 
the  State  or  Tribe,  or  the  landfill  owner 
or  operator  sulHiiits  a  schedule  that  EPA 
approves  (options  2  or  3),  the  owner  or 
operator  wiU  be  subject  to  that 
alternative  schedule.  Under  option  2, 
States  or  Tribes  may  submit  increment 
schedules  to  EPA  prior  to  the  end  of  the 
comment  period  for  this  proposal 
February  16. 1999.  The  EPA  will  review 
the  schedules  and  incorporate  them  into 
the  Federal  plan  if  they  fulfill  the 
requirements  of  40  CFR  60.24.  Under 
option  3,  a  landfill  owner  or  operator, 
the  State,  or  a  Tribe  may  submit  a 
schediUe  to  EPA  by  the  time  the  final 
control  plan  is  due  under  the  option  1 
generic  compliance  schedule  (i.e.. 
within  1  year  after  the  first  annual 
emission  rate  report  shows  NMCXZ 
emission  >  50  Mg  per  year).  Because  the 
option  3  schedules  would  be  submitted 
after  promulgation  of  the  Federal  plan. 
EPA  will  review  the  schedules, 
determine  if  they  are  acceptable,  and  if 
appropriate,  periodically  amend  the 
Federal  plan  to  incorporate  the 
schedules.  Each  of  the  options  is 
discussed  in  detail  below. 

Option  1 .  Generic  compliance 
schedule.  Option  1  is  the  generic  default 
alternative.  For  MSW  landfills  covered 
by  the  Federal  plan  for  which  States  or 
IMbes  have  not  submitted  plans  or 
compliance  schedules.  EPA  is  proposing 
a  generic  compliance  schedule  and 
increments  of  progress.  Option  1  is 
necessary  to  establish  a  baseline  where 
neither  option  2  nor  option  3  is 
exercised.  The  generic  schedule  applies 
to  existing  MSW  landfills  that  are 
located  in  States  or  in  Indian  country 
and  that  are  not  subject  to  a  site-specific 
compliance  schedule  that  is  either 
approved  by  EPA  as  part  of  a  State  or 
Tribal  plan  or  incorporated  into  the 
promulgated  MSW  landfills  Federal 
plan. 

Consistent  with  the  emission 
guidelines,  the  proposed  Federal  plan 
requires  ovtmers  or  operators  of  existing 
MSW  landfills  with  design  capacities 
equal  to  or  greater  than  2.5  million  Mg 
and  2.5  million  m^  to  install  collection 
and  control  systems  if  their  NMOC 
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emission  rate  is  50  Mg  per  year  or  more. 
Owners  or  operators  of  MSW  landfills 
subject  to  the  Federal  plan  will  be 
required  to  submit  a  design  capacity 
report  within  90  days  after  the  effective 
date  of  the  Federal  plan.  If  the  design 
capacity  is  equal  to  or  greater  than  2.5 
milUon  Mg  and  2.5  million  m^,  the  first 
annual  NMOC  emission  rate  report  must 
also  be  submitted  within  90  days  after 
the  effective  date  of  the  Federal  plan.  If 
the  first  emission  rate  report  shows  that 
NMOC  emissions  equal  or  exceed  50  Mg 
per  year,  the  owner  or  operator  must 
begin  following  the  increments  of 
progress  to  install  the  required 
collection  and  control  system. 

If  the  first  NMOC  emission  rate  report 
shows  emissions  less  than  50  Mg  per 
year,  then  the  owner  or  operator  must 
recalculate  NMOC  emissions  annually 
and  submit  annual  NMOC  emission  rate 
reports  imless  the  MSW  landfill  is 
closed.  (See  40  CFR  60.757(b)(l)(ii)  for 
conditions  under  which  5-year  reports 
rather  than  annual  reports  may  be 
submitted.)  If  emissions  increase  to  50 
Mg  per  year  or  more,  the  MSW  landfill 
will  be  required  to  install  a  collection 
and  control  system.  Therefore,  the 
generic  schedide  for  the  increments  of 
progress  starts  with  the  date  of  the  first 
annual  emission  rate  report  that  shows 
NMOC  emissions  equal  or  exceed  50  Mg 
per  year. 

For  existing  MSW  landfills  subject  to 
the  option  1  generic  compliance 
schedule,  EPA  is  proposing  the 
following  increments  of  progress: 

1.  Submit  final  control  plan  (design 
plan) — 1  year  after  first  annual  emission 
rate  report  showing  NMOC  emissions 
^50  Mg  per  year. 

2.  Award  contract — 20  months  after 
first  annual  emission  rate  report 
showing  NMOC  emissions  >50  Mg  per 
year. 

3.  Initiate  on-site  construction — 24 
months  after  first  annual  emission  rate 
report  showing  NMOC  emissions  >50 
Mg  per  year. 

4.  Complete  on-site  construction — 30 
months  after  first  annual  emission  rate 
report  showing  NMOC  emissions  >50 
Mg  per  year. 

5.  Final  compliance — 30  months  after 
first  annual  emission  rate  report 
showing  NMOC  emissions  >50  Mg  per 
year.  Note  that  the  initial  performance 
test  to  demonstrate  compliance  must  be 
conducted  within  180  days  after  the 
date  the  landfill  is  required  to  achieve 
final  comphance. 

The  date  for  the  first  increment  (final 
control  plan)  is  established  in  the 
emission  guidelines  (subpart  Cc).  This 
same  date  is  proposed  for  the  Federal 
plan  because  State,  Tribal,  and  Federal 
plan  compliance  schedules  are  required 


to  be  as  stringent  as  the  emission 
guidelines.  The  date  for  the  fourth  and 
fifth  increments  (complete  on-site 
construction  and  final  compliance)  is 
also  established  by  the  emission 
guidelines. 

The  EPA  selected  the  proposed  dates 
for  the  middle  two  increments 
(awarding  contract  and  initiating  on-site 
construction)  to  allow  a  reasonable 
period  of  time  for  MSW  landfills  to 
complete  these  activities.  These 
increments  of  progress  are  required  by 
40  CFR  60.24,  but  dates  are  not 
specified  in  the  emission  guidelines. 
The  EPA  reviewed  schedules  in  State 
plans  to  ensiure  that  this  proposed 
schedule  is  generally  consistent  with 
State  plan  schedules.  (The  EPA's  review 
of  State  plan  schedules  is  dociunented 
in  docket  A-98-03,  item  II-A-1).  The 
date  for  awarding  contracts  is  20  months 
after  the  first  annual  NMOC  emission 
rate  report  showing  NMOC  emissions 
greater  than  or  equal  to  50  Mg  per  year, 
which  is  8  months  after  the  design  plan 
is  due.  This  8-month  time  frame  will 
allow  adequate  time  for  the  regulatory 
agency  to  review  and  approve  the 
design  plan  and  for  the  MSW  landfill 
owner  or  operator  to  soUdt  bids  based 
on  the  design  plan  and  award  the 
contract(s). 

The  date  for  initiating  on-site 
construction  is  24  monUis  after  the  first 
annual  emission  report  showing  NMOC 
emissions  greater  than  or  equal  to  50  Mg 
per  year  is  due  (4  months  after  contract 
award).  This  4-month  period  allows 
time  for  the  contractor  to  mobilize  and 
obtain  materials  necessary  to  begin 
construction.  A  later  date  would  not  be 
practical  because  the  date  for 
completing  on-site  construction  and 
final  compliance  is  30  months  after  the 
first  annual  emission  rate  report 
showing  NMOC  emissions  greater  than 
or  equal  to  50  Mg  per  year.  If 
construction  is  not  initiated  by  24 
months  after  the  first  annual  emission 
rate  report  showing  NMOC  emissions 
greater  than  or  equal  to  50  Mg  per  year, 
it  is  very  unlikely  that  the  construction 
could  be  completed  by  the  final 
compliance  date.  Some  MSW  landfills 
may  want  to  initiate  on-site  construction 
earlier  to  assure  that  they  can  meet  the 
final  comphance  date.  The  fourth 
increment,  completion  of  on-site 
construction,  will  need  to  be  completed 
by  the  final  compliance  date  (increment 
5)  in  order  for  the  landfill  to  achieve 
compliance. 

Option  2.  Site-specific  compliance 
schedules  submitted  by  States. or  Tribes. 
Under  option  2,  States  or  Tribes  may 
submit  to  EPA  increment  dates  as 
negotiated  with  landfill  owners  or 
operators  before  the  end  of  the  comment 


period  for  this  proposal.  Following  EPA 
review  and  approval  of  these  schedules, 
EPA  will  add  them  to  the  final  Federal 
plan.  The  EPA  is  proposing  to  use  the 
State's  or  Tribe's  compliance  schedule 
to  assure  that  the  Federal  plan  is 
consistent  with  State  or  Tribal  plans 
that  are  approved  after  the  Federal  plan 
is  promulgated.  States  or  Tribes  may 
have  already  negotiated  a  schedule  with 
the  affected  MSW  landfills,  determined 
what  control  schedule  is  feasible  given 
the  current  control  level  of  the  landfills 
and  the  site-specific  considerations  and 
constraints,  held  pubUc  hearings,  and 
considered  public  comments:  therefore, 
it  is  appropriate  for  the  MSW  landfills 
Federal  plan  schedule  to  be  consistent 
with  these  schedules.  Because  this 
MSW  landfills  Federal  plan  is  an 
interim  action  in  many  cases  until  State 
or  Tribal  plans  are  approved,  it  is 
appropriate  for  the  MSW  landfills 
Federal  plan  to  be  consistent  with 
schedules  submitted  to  EPA  separately 
by  the  State  or  Tribe  during  the 
comment  period.  As  of  July  24. 1998, 
EPA  had  not  received  compliance 
schedules  that  will  be  included  in  the 
Federal  plan. 

Option  3.  Site-specific  compliance 
schedules  submitted  by  landfill  owners 
or  operators  or  the  State  or  Tribe.  "The 
third  option  for  determining  the 
comphance  dates  is  for  the  landfill 
owner  or  operator,  the  State,  or  Tribe  to 
submit  a  site-specific  date  for  achieving 
increments  2  and  3  to  EPA  for  approval. 
The  dates  for  increment  1  (submitting  a 
final  control  plan)  and  increments  4  and 
5  (completing  on-site  construction  and 
achieving  final  compliance)  would  be 
the  same  as  option  1.  These  dates  are 
established  in  the  emission  guidelines 
(subpart  Cc)  and  are  the  same  dates 
proposed  for  the  generic  compliemce 
schedule,  in  keeping  with  the 
requirement  that  the  Federal  plan  be  as 
stringent  as  the  emission  guidelines. 
There  is  more  flexibility  for  landfill 
owners  or  operators  or  States  or  Tribes 
to  set  alternative  deadlines  for 
increments  2  and  3  because  no 
deadlines  are  specified  in  the  emission 
guidelines. 

The  EPA  recognizes  that  flexibiUty 
may  be  needed  for  increment  2  (award 
contract)  and  increment  3  (start 
construction)  given  facifity-specific 
collection  system  considerations  and 
constraints.  Therefore,  luder  option  3, 
EPA  will  accept  facility-specific 
compliance  schedules  fi^m  MSW 
landfill  owners  or  operators,  the  State, 
or  Tribe. 

The  State,  Tribe,  or  the  MSW  landfill 
owner  or  operator  (after  consulting  with 
the  State  or  Tribe)  will  submit 
alternative  dates  for  increments  2  and  3 
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a  justification  to  EPA  at  the  time  the 
filial  control  plan  is  due.  If  the  MSW 


.11  owner  or  operator  is  submitting 
thej  alternative  dates  for  these 
inidrements,  the  owner  or  operator 
should  also  send  a  copy  to  the 
appropriate  State  or  Tribe.  The  EPA  is 
allowing  alternative  dates  for 
inidrements  2  and  3  to  provide  flexibility 
td  States,  Tribes,  or  MSW  landfiU 
jers  or  operators,  however,  these 
imative  dates  must  not  jeopardize 
>1  compliance  of  a  MSW  landfills 
with  the  requirements  of  the  landfill 
Federal  plan.  The  EPA  will  review  the 
schedule  and  coordinate  with  the  owmer 
or  ioperator  or  the  State  or  Tribe.  If  EPA 
troves  the  revised  schediUe.  EPA  will 
the  sdiedule  to  the  site-specific 
jpliance  schedule  table  (reserved)  in 
•part  GGG  as  a  technical  amendment, 
iiunmaiy  and  Request  for  Comments. 
Ii  ijsxmunary.  the  proposed  MSW 
li  itdfills  Federal  plan  includes  three 
o  E^ons  for  defining  the  five  increment 
dotes.  The  EPA  is  considering  whether 
including  anyone,  some,  or  all  of  these 
oOtions  in  the  Federal  plan  maximizes 
flexibility  and  increases  regulatory 
efficiency.  The  EPA  specifically 

juests  comments  on  each  of  the 
_  jtions  discussed  in  this  proposal,  as 
v  «11  as  comments  on  the  desirability  of 
eluding  anyone,  some,  or  all  of  the 
itions  in  the  final  Federal  plan. 

I J  Process  for  Review  and  Approval  of 
\e-Specific  Design  Plans 
The  emission  guidelines  require  State 
p]ans  to  include  a  process  for  State 
naview  and  approval  of  site-specific 
'  isign  plans  for  required  gas  collection 
Ld  control  systems  (see  40  CFR 
).33c(b)).  As  previously  discussed,  if 
fe  existing  MSW  landfill  has  (1)  a 
design  capacity  equal  to  or  greater  than 
:  [s  million  Mg  and  2.5  million  m^,  and 

1]  NMCXH  emissions  equal  to  or 
exceeding  50  Mg/year,  the  landfill 
( iwner  or  operator  must  submit  a  site- 
!  pecific  design  plan.  For  MSW  landfills 
i  i^bject  to  the  Federal  plan,  either  the 
tate.  Tribe,  or  the  EPA  Regional  Office 
ill  review  the  design  plans.  If  the  State 
( )t  Tribe  has  been  delegated  authority  to 
mplement  that  aspect  of  the  Federal 
jlan,  the  State  or  Tribe  will  review  the 
fesign  plans.  (See  section  III  of  this 
]  reamble  for  a  discussion  of  Federal 
]  Ian  delegation.)  If  EPA  has  not 
{legated  authority  to  the  State  or  Tribe, 
le  EPA  Regional  Office  will  review  the 
asign  plans. 

Hie  EPA  intends  to  review  design 
:  lans  as  expeditiously  as  possible  so 
;  lat  there  is  sufficient  time  after 
nproval  of  the  plans  for  the  landfills  to 
L  istall  controls  prior  to  the  compliance 
date.  The  EPA  will  initially  review  the 


design  plans  for  completeness  and  the 
source  Will  be  notifieid  if  any  items  are 
missing.  The  EPA  will  then  review  the 
plans  for  acceptability,  and,  once  that 
review  is  completed,  EPA  will  notify  the 
source  and  the  State  or  Tribe  in  writing 
of  the  acceptability  of  the  plan.  If  the 
plan  is  not  acceptable,  the  source  will 
be  given  an  appropriate  amount  of  time 
to  make  the  necessary  changes; 
however,  the  date  by  which  a  gas 
collection  and  control  system  must  be 
completed  and  in  compliance  remains 
imchanged,  i.e.,  30  months  after  the 
emission  rate  report  first  shows  NMOC 
emissions  greater  than  or  equal  to  50 
Mg/yr. 

G.  Testing.  Monitoring.  Recordkeeping, 
and  Reporting 

As  a  required  element  of  a  State  plan, 
a  State  must  include  the  testing 
procedures  in  40  CFR  60.34c  and  the 
recordkeeping  and  reporting 
requirements  listed  in  40  CFR  60.35c. 
The  proposed  MSW  landfills  Federal 
plan  requires  the  same  provisions  for 
test  metiiods,  monitoring,  recordkeeping 
and  reporting  (see  40  CFR  62.14354  and 
62.14355). 

H.  Record  of  Public  Hearings 

As  a  required  element  of  a  State  plan, 
a  State  must  include  opportunity  for 
public  participation  in  developing, 
adopting,  and  implementing  the  State 
plan  (40  CFR  60.23(c)).  For  tiiis  MSW 
landfills  Federal  plan,  a  pubUc  hearing 
will  be  held  in  each  EPA  region  in 
which  a  landfill  is  located  that  would  be 
covered  by  the  proposed  Federal  plan, 
if  individuals  request  to  speak.  (See  the 
DATES  section  of  this  preamble.)  The 
hearing  record  will  appear  in  the 
docket.  Written  pubhc  comments  also 
are  solicited.  (See  the  ADDRESSES  section 
of  this  dociunent.)  The  EPA  will  review 
and  consider  the  oral  and  written 
comments  in  developing  the  final 
Federal  plan. 

/.  Progress  Reports 

As  a  required  element  of  a  State  plan, 
a  State  must  submit  annual  reports  on 
progress  in  the  implementation  of  the 
emission  guidelines  to  EPA.  Emissions 
data  would  be  reported  to  the 
Aerometric  Emissions  Information 
Retrieval  System  Facility  Subsystem  as 
specified  in  40  CFR  part  60,  appendix 

D. 

If  a  State  or  Tribe  has  been  delegated 
authority  to  implement  and  enforce  this 
Federal  plan,  the  SUte  or  Tribe  will 
submit  annual  progress  reports  to  EPA, 
as  required  by  40  CFR  60.25(f).  These 
repmrts  must  be  combined  with  the  State 
Implementation  Plan  report  required  by 
40  CFR  51.321  in  order  to  avoid 


duplicative  reporting.  Each  progress 
report  should  include  status  on 
compUance,  enforcement  actions  and 
increments  of  progress,  identification  of 
sources  that  have  ceased  operation  or 
started  operation,  updated  emission 
inventory  information,  and  copies  of 
technical  reports  on  any  performance 
testing  and  monitoring.  For  MSW 
landfills  in  States  or  in  Indian  Country 
where  authority  has  not  been  delegated. 
EPA  intends  to  prepare  annual  reports. 

m.  ImplemenUtion  tjX  Federal  Plan  and 
Delegaiion 

The  EPA  has  designed  the  landfills 
Federal  plan  to  facilitate  the  transfer  of 
authority  from  EPA  to  States.  Tribes, 
and  local  agencies.  For  example,  the 
EPA  has  encouraged  States  and  Tribes 
with  lanHfilU  that  will  be  subject  to  the 
Federal  plan  to  help  determine 
compliance  schedides  that  would  apply 
to  their  landfills.  These  schedules  may 
be  included  in  the  Federal  plan  and  will 
provide  a  more  seamless  transition  to  a 
State  or  Tribal  plan  once  a  State  or 
Tribal  plan  is  submitted  and  approved. 

A.  Background  of  Authority 

The  EPA  is  required  to  adopt 
emission  guidelines  that  are  appUcable 
to  existing  MSW  landfills  under  section 
111(d)  of  the  Act.  The  emission 
guidelines  are  not  enforceable,  however, 
until  EPA  approves  a  State  plan  or 
adopta  a  Federal  plan.  In  cases  where  a 
State  or  Tribe  does  not  have  an  EPA 
approved  plan,  the  EPA  must  adopt  a 
Federal  plan  for  MSW  landfills  in  the 
State  or  in  Indian  country  as  an  interim 
measure  to  implement  the  emission 
guidelines  until  the  State  or  Tribal  plan 
is  approved.  A  few  States  may  not 
submit  a  State  plan  and  EPA  is  not 
aware  of  any  Tribes  that  are  developing 
Tribal  plans. 

Congress  has  determined  that  the 
primary  responsibility  for  air  pollution 
control  rests  with  State  and  local 
agencies.  See  the  Act  101(a)(3). 
(insistent  with  that  overall 
determination.  Congress  estabUshed 
section  111  of  the  Act  with  the  intent 
that  the  States  and  local  agencies  take 
the  primary  responsibility  for  ensuring 
that  the  emission  limitations  and  other 
requirements  in  the  emission  guidelines 
are  achieved.  Congress  explicitly 
required  that  EPA  establish  procedures 
under  section  111(d)  that  are  similar  to 
those  under  section  110(c)  for  State 
Implementation  Plans.  The  section 
110(c)  procedures  are  based  on  States 
having  the  primary  responsibiUty. 
Congress  has  shown  a  consistent  intent 
for  the  States  and  local  ^encies  to  have 
the  primary  responsibiUty,  but  also 
included  the  requirement  for  EPA  to 
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promulgate  a  Federal  plan  for  States  that 
fail  to  submit  approvable  State  plans  in 
time.  Accordingly,  EPA  has  strongly 
encouraged  the  States  to  submit 
approvable  State  plans  on  time,  and  for 
those  States  that  are  unable  to  submit 
approvable  State  plans  on  time.  EPA  is 
strongly  encoiuaging  them  to  request 
delegation  of  the  Federal  plan  so  that 
they  can  have  the  primary  responsibility 
in  their  State,  consistent  with  Congress' 
overarching  intent. 

The  EPA  also  beUeves  that  Indian 
tribes  are  the  primary  parties 
responsible  for  regulating  air  quality 
within  Indian  Country.  See  EPA's 
Indian  Pohcy  ("PoUcy  for 
Administration  of  Environmental 
Programs  on  Indian  Reservations," 
signed  by  William  D.  Ruckelshaus, 
Administrator  of  EPA  dated  November 
4, 1984).  which  was  reaffirmed  by  EPA 
Administrator  Browner  in  1994 
(memorandum  entitled,  "EPA  Indian 
Policy"  signed  by  Carol  M.  Browner, 
Administrator  of  EPA  on  Much  14, 
1994). 

The  EPA  believes,  more  specifically, 
that  the  State,  Tribal  and  local  agencies 
have  the  responsibility  to  design,  adopt, 
and  implement  the  control  programs 
needed  to  meet  the  requirements  of  the 
MSW  landfills  Federal  plan.  The  EPA 
also  believes  that  these  agencies  have 
appropriate  enforcement  resources  and 
other  practical  advantages  to  achieve  the 
highest  rates  of  actiial  compUance  in  the 
field.  For  these  reasons,  EPA  seeks  to 
employ  all  available  mechanisms  to 
expedite  program  transfer  to  State, 
Tribal  and  local  agencies,  where 
requests  for  delegations  can  be  granted. 
For  example,  EPA  has  encouraged  States 
to  help  determine  compliance  schedules 
for  this  MSW  landfills  Federal  plan. 

B.  Delegation  of  the  Federal  Plan  and 
Retained  Authorities 

If  a  State  or  Indian  tribe  intends  to 
take  delegation  of  the  Federal  plan,  the 
State  or  Indian  tribe  must  submit  a  letter 
to  EPA  stating  their  intent  on  behalf  o6 
the  State  or  Tribe.  In  order  to  obtain 
delegation,  an  Indian  tribe  must  also 
establish  its  eligibility  to  be  treated  in 
the  same  manner  as  a  State  (see  section 
I.E  of  the  preamble).  The  letter 
requesting  delegation  of  authority  to 
implement  the  Federal  plan  must,  at  a 
minimum,  demonstrate  that  the  State  or 
Tribe  has  adequate  resources  and  the 
legal  and  enforcement  authority  to 
administer  and  enforce  the  program.  If 
the  State  or  Tribe  makes  such  a 
demonstration,  EPA  will  approve  the 
delegation  of  the  Federal  plan.  A 
memorandum  of  agreement  between  the 
State  or  Tribe  and  the  EPA  would  set 
forth  the  terms  and  conditions  of  the 


delegation  including  the  effective  date 
of  the  agreement  and  would  be  used  to 
transfer  authority.  The  EPA  will  pubUsh 
an  approval  notice  in  the  Federal 
Register  and  incorporate  it  into  40  CFR 
part  62.  The  EPA  would,  in  conjunction 
with  the  State  or  Tribe,  make  additional 
efforts  to  ensure  that  affected  sources 
are  aware  that  the  State  or  Tribe  has 
assumed  responsibifity  for 
implementation. 

The  EPA  will  keep  an  up-to-date  list 
of  State  and  Tribal  plan  submittals  on 
the  EPA  TTN  Web  (http://www.epa.gov/ 
ttn/oarpg).  The  Ust  will  also  show 
whether  the  State  or  Tribe  has  taken 
delegation  of  the  Federal  plan.  It  is 
important  to  note,  however,  that  while 
the  EPA  will  endeavor  to  keep  the 
listing  updated,  the  Ust  is  not 
controlling  regarding  whether  a  State  or 
Tribal  plan  has  been  approved  or 
whether  authority  to  implement  and 
enforce  the  MSW  landfills  Federal  plan 
has  been  delegated. 

The  EPA  will  implement  the  Federal 
plan  unless  authority  to  implement  the 
Federal  plan  is  delegated  to  a  State  or 
Indian  tribe.  If  a  State  or  Tribe  fails  to 
implement  the  delegated  portion  of  the 
Federal  plan,  EPA  will  assume  direct 
implementation. 

In  delegating  implementation  and 
enforcement  authority  to  a  State  or  Tribe 
under  sections  101(a)(3)  and  111  of  the 
Act,  the  EPA  Adirtinistrator  will  retain 
the  authority  to  approve  the  following 
items  and  not  transfer  them  to  a  State  or 
Tribe: 

•  Alternative  site-specific  NMOC 
concentration  (c)nmoc  or  site-specific 
methane  generation  rate  constant  (k)  in 
calculating  the  aimual  NMCX:  emission 
rate, 

•  Alternative  emission  standard, 

•  Major  alternatives '  to  test  methods, 

•  Major  alternatives '  to  monitoring, 
or 

•  Waivers  of  record  keeping. 

If  landfill  owners  or  operators  would 
like  to  avail  themselves  of  the  items 
listed  above  and  specified  in  this 
Federal  plan,  they  should  submit  a 
request  to  the  Regional  Office 
Administrator  with  a  copy  to  the  State. 
It  should  be  noted  that  the  EPA  does  not 
relinquish  enforcement  authority  even 
when  a  state  or  Tribe  has  received 
delegation. 


'  Major  changes  to  test  methods  or  to  monitoring 
are  modifications  made  to  a  federally  enforceable 
test  method  or  to  a  federal  monitoring  requirement. 
These  changes  would  involve  the  use  of  unproven 
technology  or  procedures  or  an  entirely  new 
method  (which  is  sometimes  necessary  when  the 
required  tost  method  or  monitoring  requirement  is 
unsuitable). 


C.  Mechanisms  for  Transferring 
Authority 

There  are  two  mechanisms  for 
transferring  implementation 
responsibility  to  States,  Tribes,  and 
local  agencies:  (1)  If  EPA  approves  a 
State  or  Tribal  plan  submitted  to  EPA 
after  the  Federal  plan  is  promulgated, 
the  State  or  Tribe  would  have  authority 
to  enforce  and  implement  the  State  or 
Tribal  plan  upon  EPA  approval;  and  (2) 
if  a  State  or  iVibe  does  not  submit  or 
obtain  approval  of  a  State  or  Tribal  plan, 
EPA  can  delegate  the  authority  to  the 
State,  Tribal,  or  local  agencies  to 
perform  certain  implementation 
responsibilities  for  this  Federal  plan  to 
the  extent  appropriate  and  if  allowed  by 
State  or  Tribal  law. 

1.  A  State  or  Tribal  Plan  Is  Submitted 
After  Landfills  Are  Subject  to  the 
Federal  Plan 

After  a  landfill  in  a  State  or  in  a 
portion  of  Indian  country  becomes 
subject  to  the  Federal  plan,  the  State, 
Tribal  or  local  agency  may  still  adopt 
and  submit  to  EPA  for  approval  a  plan 
(i.e.,  a  plan  containing  a  State  or  Tribal 
rule  or  other  enforceable  mechanism, 
inventories,  records  of  public  hearings, 
and  all  other  required  elements  of  a 
State  plan).  The  EPA  will  determine  if 
the  State  or  Tribal  plan  is  as  stringent 
as  the  emission  guidelines.  If  EPA 
determines  that  the  State  or  Tribal  plan 
is  as  stringent  as  the  emission 
guidelines,  EPA  will  approve  the  State 
or  Tribal  plan.  If,  however,  EPA 
determines  that  the  State  or  Tribal  plan 
is  not  as  stringent  as  the  guidelines,  EPA 
will  disapprove  the  plan.  Note  that  40 
CFR  60.24(f)  allows  some  flexibility  on 
a  case-by-case  basis  for  a  less  stringent 
rule  or  compUance  schedule  if  specific 
criteria  are  met,  sufficient  justification  is 
provided  by  the  State  or  Tribe,  and  EPA 
approves  the  plan.  States  and  Tribes 
may  make  their  plans  more  stringent 
than  the  emission  guidelines. 

Landfills  covered  in  the  State  or 
Tribal  plan  would  be  subject  to  the 
Federal  plan  until  the  State  or  Tribal 
plan  is  approved  and  becomes  effective. 
Upon  the  effective  date  of  the  State  or 
Tribal  plan,  the  Federal  plan  will  no 
longer  apply  to  landfills  covered  by  the 
State  or  Tribal  plan  and  the  State,  Tribal 
or  local  agency  will  implement  and 
enforce  the  State  or  Tribal  plan  in  Ueu 
of  the  Federal  plan.  (The  EPA  will 
periodically  amend  the  Federal  plan  to 
identify  States  or  Tribes  that  have  State 
or  Tribal  plans  covering  landfills  in 
their  jurisdiction,  and  therefore,  are  not 
subject  to  the  Federal  plan.)  Maldng  the 
State  or  Tribal  plan  effective  in  this 
manner  expedites  a  State's  or  Tribe's 
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responsibility  for  implementing  the 
eml$sion  guidelines  as  intend^  by 
Coa^ress. 

2.  S^te  Takes  E>elegation  of  the  Federal 
Plaf^ 

"the  State,  Tribal  or  local  agency  may 
reqjuest  Federal  implementation 
resptonsibilities  even  if  there  is  no  State 
or  T  ribal  plan  in  effect.  The  EPA 
bel^i  ives  that  it  is  advantageous  and  the 
use  of  resources  for  State,  Tribal  or 
locff  agencies  to  agree  to  undertake,  on 
the|  P'A's  behalf,  administrative  and 
substantive  roles  in  implementing  the 
Federal  plan,  to  the  extent  appropriate 
and! where  authorized  by  State  or  Tribal 
lavti  These  roles  could  include  as  a 
miiikmum:  development  of  process  for 
revoew  of  site-specific  gas  collection  and 
coi^qol  system  design  plans, 
administration  and  oversight  of 
coiklpliance  reporting  and  record 
keeping  requirements,  conduct  of  source 
inspections,  and  preparation  of  draft 
nonces  of  violation.  As  stated 
preyiously,  the  EPA  does  not  relinquish 
the  Authority  to  bring  enforcement 
act^^ns  against  sources  violating  Federal 
plaik  provisions. 

IV.  jritle  V  Operating  PennitB 

Title  V  of  the  Clean  Air  Act  and  EPA's 
implementing  regulations  set  minimum 
standards  for  State  and  local  air 
pollution  control  agencies  to  adopt  and 
subtaut  for  EPA  approval  a  regulatory 
program  for  issuing  operating  permits  to 
sp^fic  sources.  These  sources  include, 
but  are  not  limited  to  the  following: 
major  sources  under  title  I  or  section 
112  of  the  Act;  affected  sources  under 
title  IV  of  the  Act  (acid  rain  sources); 
solid  waste  incineration  units  required 
to  obtain  a  permit  imder  section  129  of 
the  JAct;  and  soiuces  subject  to 
standards  under  section  111  or  112  of 
the  Act  that  are  not  area  sources 
exempted  or  deferred  from  permitting 
redlurements  under  title  V. 

fl[s  clarified  in  the  landfill 

iendments  (63  FR  32743),  all  existing 
MSW  landfills  with  design  capacities 
eq^al  to  or  greater  than  2.5  miUion  Mg 
,  2.5  million  m^  must  have  a  title  V 
operating  permit.  Existing  landfills  with 
design  capacities  less  than  2.5  million 
me^agrams  or  2.5  million  m^  are  not 
re<[Uin9d  to  have  a  title  V  operating 
pejrinit.  unless  they  are  a  major  source 
or|4re  subject  to  title  V  for  some  other 
reuon  (e.g..  subject  to  a  section  112 
National  Emission  Standard  for 
H^iardous  Air  Pollutants  (NESHAP)  or 
together  section  111  NSPS). 

The  owner  or  operator  of  an  existing 
MSW  landfill  with  a  design  capacity 
equal  to  or  greater  than  2.5  milUon  Mg 
an  4  2.5  milUon  m^  is  subject  to  this 


MSW  landfills  Federal  plan,  and  as  a 
result,  must  obtain  a  title  V  operating 
permit  (40  CFR  part  70  or  part  71).  Such 
sources,  if  not  already  subject  to  title  V 
permitting  for  another  reason  or  reasons 
(see  sections  70.3  and  71.3),  become 
subject  to  the  requirement  to  obtain  an 
operating  permit  ninety  days  after  the 
effective  date  of  this  Federal  plan,  even 
if  the  design  capacity  report  is 
submitted  prior  to  that  date.  The 
requirement  to  apply  for  a  title  V  permit 
is  triggered  ninety  days  after  the 
effective  date  of  the  MSW  landfills 
Federal  plan  as  this  is  the  date  that 
MSW  landfills  are  required  to  submit 
design  capacity  reports  (if  they  have  not 
already  been  submitted).  For  more 
information  on  title  V  permitting 
requirements,  please  see  the  preamble 
discussion  entitled  "Clarification  of 
Title  V  Permitting  Requirements"  in  the 
June  16, 1998  direct  final  rule  (63  FR 
32743.  32746)  for  NSPS  and  emission 
guidelines  for  MSW  landfills. 

Source8.subject  to  the  title  V 
permitting  program  under  part  70  or  71 
are  required  to  file  title  V  applications 
within  12  months  after  becoming 
subject  to  the  program.  To  be  timely,  the 
owner  or  operator  of  a  MSW  landfill, 
which  is  subject  to  title  V  as  a  result  of 
this  landfills  Federal  plan,  must  submit 
an  application  for  an  operating  permit 
not  Later  than  one  year  and  ninety  days 
after  the  effective  date  of  the  MSW 
landfills  Federal  plan.  If  a  source 
submits  a  timely  and  complete 
application  within  this  time  frame,  the 
permitting  authority  may  grant  the 
soiuce  a  permit  application  shield 
which,  if  maintained  by  the  soiuce. 
would  allow  the  source  to  operate 
without  a  permit  until  its  final  tide  V 
permit  is  issued. 

Existing  MSW  landfills  which  are  not 
ciurently  subject  to  title  V  because  their 
design  capacity  is  less  than  2.5  milUon 
Mg  or  2.5  million  m^  may  trigger  the 
requirement  to  apply  for  a  title  V  permit 
in  the  futiue  if  the  design  capacity 
subsequently  increases  to  equal  or 
exceed  2.5  million  Mg  and  2.5  million 
m^.  The  circumstances  imder  which  this 
could  occur  would  be  if  the  increase  in 
design  capacity  is  a  change  that  is  not 
a  modification  (e.g.,  an  increase  in  the 
compaction  of  waste  where  the  rate  of 
compaction  can  be  increased  without  a 
modification  to  the  permit  issued  by  the 
State,  local  or  Tribal  agency  that  is 
responsible  for  regulating  the  landfill). 
An  amended  design  capacity  report 
would  need  to  be  submitted  within  90 
days  of  the  design  capacity  increase. 
(See  40  CFR  60.35c  which  incorporates 
the  requirement  in  40  CFR  60.757(a)(3).) 
Such  sources  would  be  required  to  filo 
title  V  applications  within  12  months  of 


the  date  that  the  amended  design 
capacity  reports  are  required  to  be 
submitted.  Existing  MSW  landfills  that 
increase  the  permitted  design  capacity 
(via  the  permit  issued  by  the  State,  local 
or  Tribal  agency  that  regulates  the 
landfill)  to  2.5  million  Mg  and  2.5 
million  m^  or  more  through 
modification  or  reconstruction,  will  not 
be  subject  to  the  landfills  Federal  plan, 
but  rather  will  become  subject  to  the 
NSPS. 

As  noted  above,  a  landfill  could  be 
subject  to  title  V  for  another  reason  or 
reasons.  MSW  landfills,  for  example, 
may  be  subject  to  title  V  permitting  as 
a  result  of  being  a  major  source  under 
one  or  more  of  three  major  source 
definitions  in  title  V:  (1)  section  112.  (2) 
section  302,  or  (3)  part  D  of  title  I  of  the 
Act.  If  a  landfill  is  subject  to  title  V  for 
more  than  one  reason,  then  the  12 
month  time  frame  for  filing  a  title  V 
application  will  be  triggered  by  the 
criterion  in  section  70.3  or  71.3  which 
first  caused  the  landfill  to  be  subject  to 
title  V.  As  provided  in  section  503(c)  of 
the  Act,  permitting  authorities  may 
establish  earlier  deadlines  (earlier  than 
the  12  months  allowed)  for  submitting 
title  V  applications. 

A  MSW  landfill  that  is  closed  and  is 
no  longer  subject  to  title  V  as  a  result 
of  this  landfills  Federal  plan  (see  40 
CFR  62.14352(e))  may  remain  subject  to 
title  V  permitting  requirements  for 
another  reason  or  reasons  as  discussed 
above.  In  such  circumstances,  the 
landfill  would  be  required  to  continue 
operating  in  compUanoe  with  a  title  V 
permit. 

Title  V  operating  permits  issued  to 
MSW  landfills  subject  to  this  Federal 
plan  must  include  all  appUcable 
requirements  of  this  Federal  plan  (see 
40  CFR  70.2  and  71.2).  These  permits 
must  also  contain  all  necessary  terms 
and  conditions  to  assure  compliance 
with  these  applicable  requirements.  If  a 
source  is  subject  to  both  State  and 
Federal  plan  requirements  due  to  a  State 
taking  delegation  of  part  of  the  Federal 
plan,  then  the  landfill's  permit  must 
contain  the  applicable  provisions  bom 
each  plan.  Given  that  a  title  V  permit  for 
a  MSW  landfill  may  contain  both  State 
and  Federal  provisions,  it  is  especially 
important  that  each  title  V  permit  issued 
to  a  MSW  landfill  clearly  state  the  basis 
for  each  requirement  consistent  with  40 
CFR  70.6(a)(l)(i)  and  71.6(a)(l)(i). 

V.  Summary  df  Federal  Plan 

The  proposed  MSW  landfills  Federal 
rule  (40  CFR  part  62,  subpart  GGG) 
which  will  implement  this  Federal  plan 
includes  appUcability  criteria,  emission 
standards,  design  criteria,  monitoring 
and  performance  testing  requirements. 
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and  recordkeeping  and  reporting 
requirements.  These  emission  standards 
and  requirements  are  the  same  as  those 
in  the  emission  guidelines  (40  CFR  part 
60,  subpart  Cc),  as  amended  in  1998. 
The  requirements  are  siunmarized  in 
this  section. 

A.  Applicability 

The  MSW  landfills  Federal  plan  will 
apply  to  existing  landfills  that  are  not 
covwed  by  an  EPA  approved  and 
currently  effective  State  or  Tribal  plan. 
The  MSW  landfills  Federal  plan  will  not 
initially  apply  to  existing  MSW  landfills 
located  in  a  State  that  has  been  granted 
an  extension  of  time  to  submit  a  State 
plan,  if  the  extension  has  not  expired. 
The  MSW  landfills  Federal  plan  will 
apply  to  any  existing  MSW  landfill 
located  in  a  State  or  portion  of  Indian 
country  that  has  submitted  a  negative 
declaration  if  the  landfill  otherwise 
meets  the  applicabiUty  criteria  of  the 
Federal  plan.  An  existing  MSW  landfill 
is  a  landfill  that  commenced 
construction,  reconstruction,  or 
modification  prior  to  May  30. 1991  and 
has  not  been  modified  or  reconstructed 
since  May  30, 1991  and  has  accepted 
waste  since  November  8, 1987  or  has 
capacity  for  future  waste  deposition.  A 
MSW  landfill  that  has  been  modified  on 
or  after  May  30, 1991  or  that  has  been 
reconstructed  on  or  after  that  date  is 
subject  to  the  landfill  NSPS  rather  than 
to  this  Federal  plan  for  existing 
landfills.  (A  modification  is  an  increase 
in  permitted  volumetric  design  capacity 
by  either  vertical  or  horizontal 
expansion.) 

The  MSW  landfills  Federal  plan  will 
require  MSW  landfills  having  design 
capacities  below  2.5  million  Mg  or  2.5 
milUon  m^  to  submit  a  design  capacity 
report.  MSW  landfills  having  design 
capacities  greater  than  or  equal  to  2.5 
million  Mg  and  2.5  million  m'  are 
subject"  to  the  requirement  for  a  design 
capacity  report  as  well  as  to  additional 
provisions  of  the  rule.  In  particidar,  the 
rule  will  require  the  periodic 
calculation  of  the  annual  NMOC 
emission  rate  at  these  landfills.  Those 
landfills  that  emit  50  Mg/year  or  more 
of  NMCK]  will  be  required  to  install 
collection  and  control  systems. 

The  rule  provides  a  tier  system  for 
calculating  whether  the  NMOC  emission 
rate  is  less  than,  equal  to,  or  greater  than 
50  Mg/year,  using  a  first  order 
decomposition  rate  equation.  The  tier 
system  does  not  need  to  be  used  to 
model  the  emission  rate  if  an  owner  or 
operator  has  or  intends  to  install 
controls  that  will  achieve  compUance. 


B.  Control  Requirements 

The  proposed  MSW  landfills  Federal 
plan  will  require  the  installation  and 
operation  of  a  well-designed  and  well- 
operated  collection  and  control  system. 
A  collection  system  at  a  minimum 
would: 

1.  Be  capable  of  handling  the 
maximum  expected  gas  generation  rate; 

2.  Be  able  to  collect  gas  effectively 
from  all  areas  of  the  landfill  that  warrant 
control;  and 

3.  Minimize  off-site  migration  of 
subsurface  gas.  General  design  criteria 
are  specified  in  the  rule.  Over  time,  new 
areas  of  the  landfill  will  require  control, 
so  collection  systems  should  be 
designed  to  allow  expansion  by  the 
addition  of  further  collection  system 
components  to  collect  gas,  or  separate 
collections  systems  will  need  to  be 
installed  as  the  new  areas  require 
control. 

The  collection  system  must  route 
collected  gas  to  a  98-percent  efficient 
control  device.  If  a  flare  is  used,  it  must 
meet  design  and  operating 
specifications.  If  an  owner  or  operator 
uses  an  enclosed  combustor,  the  device 
must  achieve  either  98-percent  NMOC 
reduction  or  an  outlet  NMOC 
concentration  of  20  ppmv  or  less. 
Alternatively,  the  collected  gas  may  be 
treated  for  subsequent  sale  or  use, 
provided  that  all  emissions  irom  any 
atmospheric  vent  bom  the  treatment 
system  are  routed  to  a  control  device 
meeting  either  specification  above.  The 
use  of  energy  recovery  devices  that  meet 
the  above  requirements  is  encouraged. 

The  Federal  plan  will  require  that 
three  conditions  be  met  prior  to  capping 
or  removal  of  the  collection  and  control 
system: 

1.  The  landfill  must  be  permanently 
closed; 

2.  The  collection  and  control  system 
must  have  been  in  continuous  operation 
for  a  minimum  of  15  years;  and 

3.  The  annual  uncontrolled  NMOC 
emission  rate  of  gas  routed  to  the 
control  device  must  be  less  than  50  Mg/ 
year. 

C.  Monitoring  and  Compliance 

The  proposed  MSW  landfills  Federal 
plan  includes  operational  requirements 
for  collection  and  control  systems,  and 
monthly  and  quarterly  monitoring  to 
determine  that  the  system  is  operating 
correctly.  These  include  quarterly 
monitoring  of  surface  methane 
concentration  and  monthly  monitoring 
of  gas  collection  system  operating 
parameters.  An  initial  performance  test 
is  required  for  most  control  devices. 
Open  flares  can  meet  design  and 
operating  requirements  in  lieu  of 


conducting  performance  tests  to 
determine  percent  reduction  or  outlet 
concentration.  Specified  control  device 
operating  parameters  are  monitored 
after  the  initial  performance  test  to 
assure  that  the  control  devices  continue 
to  be  operated  well. 

D.  Reporting  and  Recordkeeping 

The  proposed  MSW  landfills  Federal 
plan  includes  reporting  requirements 
that  will  require  all  existing  MSW 
landfills  except  for  those  located  in 
States  that  have  submitted  a  negative 
declaration  letter  to  submit  an  initial 
design  capacity  report.  Initially,  this  is 
the  only  reporting  requirement  for  MSW 
landfills  with  design  capacities  less  than 
2.5  million  Mg  or  2.5  million  m^.  An 
existing  MSW  landfill  which  submits  an 
initial  design  capacity  report  showing  a 
design  capacity  less  than  2.5  million  Mg 
or  2.5  million  m^,  but  which 
subsequently  increases  its  design 
capacity  to  be  equal  to  or  greater  than 
2.5  million  Mg  and  2.5  milfion  m^ 
through  a  change  that  is  not  a 
modification  (e.g.,  an  increase  in  the 
compaction  of  waste  where  the  rate  of 
compaction  can  be  increased  without  a 
permit  modification)  must  submit  an 
amended  design  capacity  report  within 
90  days.  Such  a  landfill  would  then  be 
subject  to  the  same  requirements 
described  below  for  landfills  with 
design  capacities  equal  to  or  greater 
than  2.5  million  Mg  and  2.5  million  m^. 
Existing  MSW  landfills  that  increase  the 
permitted  design  capacity  (via  the 
permit  issued  by  the  State,  local  or 
Tribal  agency  that  regulates  the  landfill) 
to  2.5  million  Mg  and  2.5  million  m^  or 
more  through  modification  or 
reconstruction,  will  no  longer  be  subject 
to  the  landfill  Federal  plan,  but  rather 
will  become  subject  to  the  NSPS. 

In  addition  to  submitting  design 
capacity  reports,  MSW  landfills  with 
capacities  equal  to  or  greater  than  2.5 
million  Mg  and  2.5  million  m^  will  also 
be  required  to  submit  annual  NMOC 
emission  rate  reports  until  emissions 
equal  or  exceed  50  Mg/yr  and  a  control 
system  is  installed  or  imtil  the  landfill 
closes.  If  a  MSW  landfill  emits  50  Mg/ 
yr  NMOC  or  more,  a  collection  and 
control  system  design  plan  must  be 
submitted.  After  the  collection  and 
control  system  is  installed,  annual 
compliance  reports  are  required. 
Finally,  closure  reports  and  control 
system  removal  reports  are  required. 
The  proposed  MSW  landfills  Federal 
plan  includes  corresponding  record 
keeping  requirements. 

VI.  Administrative  Requirements 

This  section  addresses  the  following 
administrative  requirements:  Docket, 
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Pap  drwork  Reduction  Act,  Executive 
Orders  12866, 12875, 13045,  and  13084, 
Unfunded  Mandates  Reform  Act, 
Regulatory  Flexibility  Act,  and  National 
Tedbnology  Transfer  and  Advancement 
Act  Since  today's  proposed  rule  merely 
implements  tbe  emission  guidelines 
proinulgated  on  March  12, 1996 
(codified  at  40  part  60,  subpart  Cc)  as 
theyt  apply  to  MSW  landfills  and  does 
notj  Impose  any  new  requirements, 
mubii  of  the  following  discussion  of 
aditiinistrative  requirements  refer  to  the 
discussion  of  the  administrative 
requirements  contained  in  the  preamble 
to  the  1996  rule  (61  FR  65404-65413, 
March  12, 1996). 

A.  Docket 

At  discussed  above,  a  docket  has  been 
prej[)ared  for  this  action  pursuant  to  the 
prdqedural  requirements  of  section 
soiled)  of  the  Act,  42  U.S.C.  7607(d). 
NDo^et  number  A-88-09  contains  the 
tecmiical  support  for  the  March  12, 
19M  emission  guidelines.  Additional 
tecniical  support  for  this  proposed  rule 
is  qqntained  in  docket  A-98-03. 

tperwork  Reduction  Act 

le  information  collection 
iments  in  this  proposed  rule  have 
Ilk  submitted  for  approval  to  the 
ipe  of  Management  and  Budget 
)  under  the  Paperwork  Reduction 
44  U.S.C.  3501  et  seq.  An 

ition  Collection  Request  (ICR) 
ent  has  been  prepared  by  EPA 
No.  1893.01)  and  a  copy  may  be 
led  from  Sandy  Farmer,  OPPE 
tory  Information  Division;  U.S. 
Eny^nmental  Protection  Agency 
(21{^7);  401  M  Street,  SW;  Washington, 
DC  ^0460  or  by  calling  (202)  260-2740. 
A  copy  may  also  be  accessed  on  the 
Internet  at  http://www.epa.gov/icr  and 
in  docket  A-99-03,  item  II-F-l. 

liie  information  will  be  used  by  the 
Agency  to  ensure  that  the  MSW  landfill 
Feaeral  plan  requirements  are 
implemented  and  are  complied  with  on 
a  continuous  basis.  Records  and  reports 
are  necessary  to  enable  EPA  to  identify 
M^W  landfills  that  may  not  be  in 
compliance  with  the  MSW  landfill 
Federal  plan  requirements.  Based  on 
reported  information,  EPA  will  decide 
which  landfills  should  be  inspected  and 
what  records  or  processes  should  be 
inspected.  The  records  that  owners  and 
op^tors  of  MSW  landfills  maintain 
will  indicate  to  EPA  whether  personnel 
are  operating  and  maintaining  control 
equipment  properly. 

pbsed  on  1992  and  1996  Office  of 
So  id  Waste  reports,  a  national  siuvey  of 
lai  dfiUs,  and  recent  information  &t>m 
Stiiles,  this  Federal  plan  is  projected  to 
afi  act  approximately  3 ,459  MSW 


landfills  in  36  States,  protectorates,  and 
municipalities.  A  number  of  State  plans 
are  expected  to  be  approved  within  the 
year  following  Federal  plan 
promulgation.  When  a  State  plan  is 
approved,  the  Federal  plan,  by  its  own 
terms,  will  no  longer  apply  to  MSW 
landfills  covered  in  that  State  plan. 
Thus,  the  rule  may  affect  fewer  MSW 
landfills  and  States  during  the  second 
and  third  years  following  promulgation, 
and  the  average  annual  burden  may  be 
less  than  the  numbers  presented  here. 

The  estimated  average  annual  burden 
for  industry  for  the  first  3  years  after  the 
implementation  of  the  Federal  plan  is 
13,621  hours  aimually  at  a  cost  of 
$1,302,187  per  year  to  meet  the 
monitoring,  record  keeping,  and 
reporting  requirements.  The  estimated 
average  aimual  burden,  over  the  first  3 
years,  for  the  Agency  is  5,958  hours  at 
a  cost  of  $245,562  (including  travel 
expenses)  per  year. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  disclose,  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
vaUdating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  appUcable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  soiuces; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15. 

Please  submit  any  comments  on  the 
Agency's  need  for  this  information,  the 
accuracy  of  the  provided  burden 
estimates,  and  any  suggested  methods 
for  minimizing  respondent  burden, 
including  the  use  of  automated 
collection  techniques.  Send  comments 
on  the  ICR  to  the  Director,  Regulatory 
Information  Division,  Office  of  Policy, 
Planning  and  Evaluation,  U.S. 
Environmental  Protection  Agency 
(2137),  401  M  Street  SW,  Washington, 
DC  20460,  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Officer  of  Management  and  Budget,  725 
17th  Street,  NW,  Washington,  DC  20503, 
marked  "Attention:  Desk  Officer  for 


EPA."  Refer  to  ICR  No.  1893.01  in  any 
correspondence.  Because  OMB  is 
required  to  make  a  decision  concerning 
the  ICR  between  30  and  60  days  after 
December  16, 1998,  a  comment  to  OMB 
is  most  likely  to  have  its  full  effect  if 
OMB  receives  it  by  January  15, 1999. 
The  final  rule  will  respond  to  any  OMB 
or  public  comments  on  the  information 
collection  requirements  contained  in 
this  proposal. 

C.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993).  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and,  therefore,  subject  to 
OMB  review  and  the  requirements  of 
the  Executive  Order.  The  EPA 
considered  the  1996  guidelines  and 
standards  to  be  significant  and  the  rules 
were  reviewed  by  OMB  in  1996  (see  61 
FR  9913,  March  12.  1996).  The  Federal 
plan  proposed  today  will  simply 
implement  the  1996  guidelines  and  does 
not  result  in  any  additional  control 
requirements  or  impose  any  additional 
costs  above  those  previously  considered 
during  promulgation  of  the  1996 
guidelines;  therefore,  this  regulatory 
action  is  considered  "not  significant" 
under  Executive  Order  12866. 

D.  Executive  Order  12875 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting.  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Otder  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

Today's  rule  does  not  create  a 
mandate  on  State,  local  or  tribal 
governments.  The  Federal  plan 
proposed  today  does  not  impose  any 
additional  costs  or  result  in  any 
additional  control  requirements  above 
those  previously  considered  during 
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promulgation  of  the  1996  gmdelines. 
The  EPA  nonetheless  has  involved  State 
and  local  governments  in  the 
development  of  this  rule.  During 
development  of  the  MSW  landfills 
Federal  plan.  EPA  worked  with  the  EPA 
Regional  OfBces  to  identify  and  address 
State  issues.  In  addition,  EPA  requested 
compliance  schedules  firom  States  that 
want  a  schedule  in  the  Federal  plan 
consistent  with  the  State  plan  imtil  the 
State  plan  becomes  effiective. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  rule. 

E.  Executive  Order  13045 

This  proposed  rule  is  not  subject  to 
E-0. 13045,  entitled  Protection  of 
Children  fix)m  Environmental  Health 
Bjisks  and  Safety  Risks  (62  FR  19885, 
April  23, 1997),  because  it  does  not 
involve  decisions  on  environmental 
health  risks  or  safety  risk  that  may 
disproportionately  affect  children. 

F.  Executive  Order  13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  aiSects  the  commimities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA 's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  natiire  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084,  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

The  MSW  landfills  Federal  plan 
proposed  today  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  There  are 
very  few  existing  landfills  in  Indian 
country  large  enough  to  require  the 
installation  of  a  collection  and  control 
system.  For  most  existing  landfills  in 
Indian  country,  the  only  requirement 
this  Federal  plan  will  impose  is  to 
report  the  design  capacity  of  landfills  in 


Indian  country.  Accordingly,  the 
requirements  of  section  3^)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

G.  Unfunded  Mandates  Act 

Under  section  202  of  the  Unfunded 
Mandates  Act  of  1995  ("Unfunded 
Mandates  Act"),  signed  into  law  on 
March  22, 1995,  EPA  must  prepare  a 
statement  to  accompany  any  rule  where 
the  estimated  costs  to  State,  local,  or 
tribal  governments,  or  to  the  private 
sector  will  be  $100  million  or  more  in 
any  1  year.  Section  203  requires  EPA  to 
establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  impacted  by  the 
rule.  An  unfunded  mandates  statement 
was  prepared  and  published  in  the 
Mardi  12, 1996  promulgation  notice  for 
the  1996  guidelines  and  standards  [see 
61  FR  9913  to  9918). 

The  EPA  has  determined  that  the 
proposed  MSW  landfills  Federal  plan 
does  not  include  any  new  Federal 
mandates  or  additional  requirements 
above  those  previously  considered 
during  promulgation  of  the  1996 
guidelines.  Therefore,  the  requirements 
of  the  Unfunded  Mandates  Act  do  not 
apply  to  this  proposed  rule. 

H.  Regulatory  Flexibility  Act 

Section  605  of  the  Regulatory 
Flexibility  Act  requires  Federal  agencies 
to  give  special  consideration  to  the 
impacts  of  regulations  on  small  entities, 
which  are  defined  as  small  businesses, 
small  organizations,  and  small 
governments.  During  the  1996 
rulemaking,  EPA  estimated  that  small 
entities  would  not  be  affected  by  the 
promulgated  guidelines  and  standards, 
and  therefore,  a  regulatory  flexibility 
analysis  was  not  required  [see  61  FR 
9918).  This  proposed  Federal  plan 
would  not  establish  any  new 
requirements;  therefore,  pursuant  to  the 
provisions  of  5  U.S.C.  605  (b),  EPA 
certifies  that  this  proposed  MSW 
landfills  Federal  plan  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities,  and  thus  a 
regulatory  flexibility  analysis  is  not 
required. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Under  section  12  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995.  the  EPA  must  consider  the 
use  of  "voluntary  consensus  standards." 
if  available  and  applicable,  when 
implementing  policies  and  programs, 
unless  it  would  be  "inconsistent  with 
applicable  law  or  otherwise 
impractical."  The  intent  of  the  National 
Techiiology  Transfer  and  Advancement 


Act  is  to  reduce  the  costs  to  the  private 
and  public  sectors  by  requiring  federal 
agencies  to  draw  upon  any  existing, 
suitable  technical  standards  used  in 
commerce  or  industry. 

A  volimtary  consensus  standard  is  a 
technical  standard  developed  or 
adopted  by  a  legitimate  standards- 
developing  organization.  The  Act 
defines  "technical  standards"  as 
"performance-based  or  design- 
specifications  and  related  management 
systems  practices."  A  legitimate 
standards-developing  organization  must 
produce  standards  by  consensus  and 
observe  principles  of  due  process, 
opeimess,  and  balance  of  interests. 
Examples  of  organizations  that  are 
regarded  as  legitimate  standards- 
developing  organizations  include  the 
American  Society  for  Testing  and 
Materials  (ASTM),  International 
Organization  for  Standardization  (ISO), 
International  Electrotechnical 
Commission  (lEC),  American  Petroleum 
Institute  (API).  National  Fire  Protection 
Association  (NFPA)  and  Society  of 
Automotive  Engineers  (SAE).  NTTAA 
does  not  apply  because  the  Federal  plan 
implements  an  existing  rule  to  which 
NTTAA  did  not  apply.  In  addition,  the 
emission  guidelines,  which  the  Federal 
plan  is  based  on.  do  not  impose 
technical  standards. 

List  of  Subjects  in  40  CFR  Part  62 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements. 

Dated:  December  4. 1998. 
Cand  M.  Brmmar, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  1  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  62— (AMENDED] 

1.  The  Authority  citation  for  part  62 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7642. 

2.  Amend  part  62  by  adding  subpart 
GGG  consisting  of  §§  62.14350  through 
62.14356  as  follows: 

Subpart  QQG-Federal  Plan 
Requirements  for  Municipal  Solid 
Waste  Landfills  Constructed  Prior  to 
May  30, 1901  and  Have  Not  Been 
Modified  or  Reconstructed  Since  May 
30. 1991 

62.14350  Scope  and  delegation  of  authority. 

62.14351  Definitions. 

62.14352  Designated  fiacilities. 
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62.U3S3    Standards  for  municipal  solid 

Iwasta  landfill  emissions. 
62.!M354    Prooadures.  test  methods,  and 

IDKinitaring. 
62.PM3SS    Repotting  and  recordkeeping 

SWiuireiDents. 
62.|l|t35e    Compliance  schedules  and 
its  of  progress. 

1  of  Subpart  GOG— States  That  Have  an 
'proved  and  Effective  State  Plan 

2  of  Subpart  GOG— Generic 
pliance  Schedule  and  Increments  of 

Taiie  3  of  Subpart  GGG— (Reserved) 


for  Municipal  8oM 
LendHHs  Cofielnicled  Pffor  to 

OP  Reconolniclod  Since  Mey 


MV)of1ly- 

W  This  subpart  contains  emission 
re<(<ui«inants  and  compliance  schedules 
for  the  control  of  desig^iated  pollutants 
1  certain  mtmicipal  solid  waste 
ills  in  accordance  with  section 
j[d)  of  the  Clean  Air  Act  and  40  CFR 
:  60,  subpart  B.  This  municipal  solid 
waste  landfills  Federal  plan  applies  to 
eedi  designated  fiuility  as  defined  in 
§  e|914352  of  this  subpart  that  is  not 
ooVjned  by  an  EPA  approved  and 
cunently  effective  State  or  Tribal  plan. 
n]  The  follo%ving  authorities  shall  be 
reoiined  by  the  Administrator  and  not 
transferred  to  the  State  or  Tribe  upon 
delegation  of  authority  to  the  State  or 
Tribe  to  implonent  and  enforce  the 
Federal  plan  pursuant  to  sections 
10aj[a)(3)  and  111  of  the  Clean  Air  Act: 

jl)  Approval  of  alternative  methods  to 
d^ermhie  site-specific  NMOC 
concentration  (C)  NMOC  or  site-specific 
methane  gmeration  rate  constant  (k)  in 
calculating  the  annual  NK^X]  emission 
rate  (as  provided  in  40  CFR  60.754(aHS) 
ofnibpartWWW), 

l)  Alternative  emission  standard, 
t)  Major  alternatives  to  test  methods, 
i)  Major  alternatives  to  monitoring, 

i)  Waivers  of  recordkeeping. 

|e|[|.14351    Deflnltiens. 

tHerms  used  but  not  defined  in  this 
subbart  have  the  meaning  given  them  in 
ijClean  Air  Act  and  40  CFR  part  60, 
>arts  A,  B,  and  WWW. 
Achieve  final  compliance  means  to 
lect  and  operate  the  collection  and 
control  system  as  specified  in  the  final 
control  plan  as  designed.  Within  180 
d^  after  the  date  the  landfill  is 
required  to  achieve  final  compliance, 
tha|initial  performance  test  must  be 
CO  []|ducted. 

.  ^Mford  contract  means  the  MSW 
lai  idfill  owner  or  operator  enters  into 


legally  binding  agreements  or 
contractual  obligations  that  cannot  be 
canceled  or  modified  mthout 
substantial  financial  loss  to  the  MSW 
landfill  owner  or  operator.  The  MSW 
landfill  owner  or  operator  may  award  a 
nimiber  of  contracts  to  install  the 
collection  and  control  system.  To  meet 
this  increment  of  progress,  the  MSW 
landfill  owner  or  op«rat<H'  must  award  a 
contract  ot  contracts  to  initiate  on-site 
construction  w  installation  of  the 
collection  and  control  system. 

Complete  on-site  construction  means 
that  all  necessary  coUecti<Hi  system 
components  and  air  pollution  control 
devices  identified  in  the  final  control 
plan  are  on  site,  in  place,  and  ready  for 
operation. 

Design  Capacity  means  the  maximum 
amoimt  of  solid  waste  a  landfill  can 
accept,  as  indicated  in  terms  of  volimie 
or  mass  in  the  most  recent  permit  issued 
by  die  State,  local,  or  Tribal  agency 
responsiUe  for  regulating  the  landfill, 
plus  any  in-plaoe  waste  not  accounted 
for  in  tlw  most  recent  permit  If  the 
ownOT  or  operator  diooses  to  ccmvert 
the  design  capacity  from  volume  to 
mass  orfrom  mass  to  volume  to 
demonstrate  its  design  capacity  is  less 
than  2.5  million  megagrams  or  2.5 
million  cubic  meters,  the  caknilatirai 
must  include  a  site-specific  density, 
w^ch  must  be  recalculated  annually. 

EPA  approved  State  plan  means  a 
State  plui  that  EPA  has  approved  based 
on  the  requirements  in  40  CFR  jpart  60, 
subpart  B  to  implement  and  enforce  40 
CFR  part  60,  subpart  Cc.  An  approved 
State  plan  becomes  effective  on  the  date 
specified  in  the  notice  published  in  the 
Federal  Kegisler  announcing  EPA's 
approval. 

Federal  Indian  Reservation  means  for 
purposes  of  the  Clean  Air  Act,  all  land 
within  the  limits  of  any  Indian 
reservation  under  the  jurisdiction  of  the 
United  States  government, 
notwrithstanding  the  issuance  of  any 
patent,  and  including  rights-of-way 
running  through  the  reservation. 

Final  Control  Plan  (Collection  and 
Control  System  Design  Plan)  means  a 
plan  that  describes  the  collection  and 
control  system  that  wall  capture  the  gas 
generated  within  an  MSW  landfill.  The 
collection  and  control  system  design 
plan  must  be  prepared  by  a  professional 
engineer  and  must  describe  the 
collection  and  control  system  that  meets 
the  requirements  of  40  CFR 
60.752(b)(2)(ii).  The  final  control  plan 
must  contain  engineering  specifications 
and  drawings  of  the  collection  and 
control  system.  The  final  control  plan 
must  include  any  alternatives  to  the 
operational  standards,  test  methods, 
procedures,  compliance  measures. 


monitoring,  record  keeping  or  reporting 
provisions  of  40  CFR  60.753  through 

60.758  proposed  by  the  owner  or 
operator.  Ine  final  control  plan  must 
either  conform  with  the  specifications 
for  active  collection  systems  in  40  CFR 

60.759  or  include  a  demonstration  that 
shows  that  based  on  the  size  of  the 
landfill  and  the  amoimt  of  waste 
expected  to  be  accepted,  the  system  is 
sized  properly  to  collect  the  gas.  control 
emissions  of  NMOC  to  the  required 
level  and  meet  the  operational  standards 
for  a  landfill.  The  final  control  plan  also 
must  include  the  same  information  that 
will  be  used  to  solicit  bids  to  install  the 
collection  and  control  system. 

Indian  Country  means  all  land  within 
the  limits  of  any  Indian  reservation 
tmder  the  jurisdiction  of  the  United 
States  government,  notwithstanding  the 
issuance  of  any  patent,  and  including 
rights-of-way  running  through  the 
reservaticm;  all  dependent  Indian 
communities  within  the  benders  of  the 
United  States  whedier  within  the 
original  or  subsequently  acquired 
protectorate  thereof,  and  whether  within 
or  without  the  limits  of  a  State;  and  all 
Indian  allotments,  the  Indian  titles  to 
which  have  not  been  extinguished, 
including  rights-of-way  running  through 
the  same. 

Initiate  on-site  construction  means  to 
b^in  any  of  the  follotving:  installation 
of  the  collection  and  control  system  to 
be  used  to  comply  with  the  emission 
limits  as  outlined  in  the  final  control 
plan;  physical  preparation  necessary  for 
the  installation  of  the  collection  and 
control  system  to  be  used  to  comply 
with  the  final  emission  limits  as 
outlined  in  the  final  control  plan;  or 
alteraticm  of  an  existing  collection  and 
control  system  to  be  used  to  comply 
with  the  final  emission  limits  as 
outlined  in  the  final  control  plan. 

Modification  means  an  increase  in  the 
permitted  volume  design  capacity  of  the 
landfill  by  either  horizontal  ot  vertical 
expansion  based  on  its  permitted  design 
capacity  as  of  May  30, 1991. 
Modification  does  not  occtir  until  the 
owner  or  operator  commences 
construction  on  the  horizontal  or 
vertical  expansion. 

Municipal  solid  waste  landfill  or 
MSW  landfill  means  an  entire  disposal 
facility  in  a  contiguous  geographical 
space  where  household  waste  is  placed 
in  or  on  land.  A  municipal  solid  waste 
landfill  may  also  receive  other  types  of 
RCRA  Subtitle  D  wastes  such  as 
commercial  solid  waste,  nonhazardous 
sludge,  conditionally  exempt  small 
quantity  generator  waste,  and  industrial 
solid  waste.  Portions  of  a  municipal 
solid  waste  landfill  may  be  separated  by 
access  roads.  A  mtmicipal  sohd  waste 
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landfill  may  be  publicly  or  privately 
owned. 

Negative  declaration  letter  means  a 
letter  from  a  State  to  EPA  to  declare  that 
there  are  no  existing  MSW  landfills  in 
the  State  or  there  are  no  existing  MSW 
landfills  in  the  State  that  must  install 
collection  and  control  systems 
according  to  the  requirements  of  40  CFR 
part  60,  subpart  Cc.  The  negative 
declaration  letter  must  include  the 
design  capacities  of  any  existing  MSW 
landfills  with  a  design  capacity  less 
than  2.5  million  megagrams  or  2.5 
million  cubic  meters. 

Protectorate  means  American  Samoa, 
the  Commonwealth  of  Puerto  Rico,  the 
District  of  Columbia,  Guam,  the 
Northern  Mariana  Islands,  and  the 
Virgin  Islands. 

State  means  any  of  the  50  United 
States  and  the  protectorates  of  the 
United  States. 

State  plan  means  a  plan  submitted 
pursuant  to  section  111(d)  of  the  Clean 
Air  Act  and  40  CFR  part  60,  subpart  B 
that  implements  and  enforces  40  CFR 
part  60,  subpart  Cc.  State  plans  includes 
plans  developed  by  States,  local 
agencies,  and  protectorates. 

Tribal  plan  means  a  plan  submitted 
by  a  Tribal  Authority  pursuant  to  40 
CFR  parts  9,  35,  49,  50,  and  81  that 
implements  and  enforces  40  CFR  part 
60,  subpart  Cc. 

S  62.14352    Designatod  tadlHies. 

(a)  The  designated  facility  to  which 
this  subpart  applies  is  each  municipal 
soUd  waste  landfill  in  all  States, 
protectorates,  and  Indian  Country  that 
meets  the  conditions  of  paragraphs 
(a)(1)  and  (a)(2)  of  this  section,  except 
for  landfills  exempted  by  paragraph  (b) 
of  this  section. 

(1)  The  municipal  sohd  waste  landfill 
commenced  construction, 
reconstruction,  or  modification  before 
May  30, 1991  (landfills  that  commence 
construction,  modification,  or 
reconstruction  on  or  after  May  30,  1991 
are  subject  to  40  CFR  part  60,  subpart 
WWW),  and 

(2)  The  municipal  solid  waste  landfill 
has  accepted  waste  at  any  time  since 
November  8, 1987  or  the  landfill  has 
additional  capacity  for  future  waste 
deposition. 

(b)  A  municipal  solid  waste  landfill 
regulated  by  an  EPA  approved  and 
currently  effective  State  or  Tribal  plan  is 
not  subject  to  the  requirements  of  this 
subpart.  States  that  have  an  approved 
and  effective  State  plan  are  listed  in 
table  1  of  this  subpart.  Notwithstanding 
the  exclusions  in  table  1  of  this  subpart, 
any  MSW  landfill  located  in  a  State  or 
Indian  country  that  does  not  have  an 
EPA  approved  and  currently  effective 


State  or  Tribal  plan  is  subject  to  the 
requirements  of  this  subpart. 

(c)  Physical  or  operational  changes 
made  to  an  existing  mimicipal  solid 
waste  landfill  solely  to  comply  with  an 
emission  guideline  are  not  considered  a 
modification  or  reconstruction  and 
would  not  subject  an  existing  municipal 
solid  waste  landfill  to  the  requirements 
of  40  CFR  part  60,  subpart  WWW. 

(d)  For  purposes  of  obtaining  an 
operating  permit  under  title  V  of  the 
Clean  Air  Act,  the  owner  or  operator  of 
a  municipal  solid  waste  landfill  subject 
to  this  subpart  with  a  design  capacity 
less  than  2.5  million  megagrams  or  2.5 
million  cubic  meters  is  not  subject  to 
the  requirement  to  obtain  an  operating 
permit  for  the  landfill  under  part  70  or 
71  of  this  chapter,  unless  the  landfill  is 
otherwise  subject  to  either  part  70  or  71. 
For  purposes  of  submitting  a  timely 
application  for  an  operating  permit 
under  part  70  or  71,  the  ovmer  or 
operator  of  a  municipal  solid  waste 
landfill  subject  to  this  subpart  with  a 
design  capacity  greater  than  or  equal  to 
2.5  million  megagrams  and  2.5  milUon 
cubic  meters  on  the  effective  date  of  this 
subpart,  and  not  otherwise  subject  to 
either  part  70  or  71,  becomes  subject  to 
the  requirements  of  §  70.5(a)(l)(i)  or 

§  71.5(a)(l)(i)  of  this  chapter  90  days 
after  the  eff'ective  date  of  this  subpart, 
even  if  the  design  capacity  report  is 
submitted  earlier.  In  addition,  the  OMmer 
or  operator  of  a  municipal  solid  waste 
landfill  subject  to  this  subpart  with  a 
design  capacity  less  than  2.5  milfion 
megagrams  or  2.5  million  cubic  meters 
on  the  effective  date  of  this  subpart  and 
not  otherwise  subject  to  either  part  70 
or  71,  but  whose  design  capacity 
subsequently  increases  to  equal  or 
exceed  2.5  million  megagrams  and  2.5 
million  cubic  meters  by  a  change  that  is 
not  a  modification  becomes  subject  to 
the  requirements  of  §  70.5(a)(l)(i)  or 
§  71.5(a)(l)(i)  of  this  chapter  90  days 
after  the  amended  design  capacity 
report  is  due. 

(e)  When  a  municipal  solid  waste 
landfill  subject  to  this  subpart  is  closed, 
the  owner  or  operator  is  no  longer 
subject  to  the  requirement  to  maintain 
an  operating  permit  under  part  70  or  71 
of  this  chapter  for  the  landfill  if  the 
landfill  is  not  otherwise  subject  to  the 
requirements  of  either  part  70  or  71  and 
if  either  of  the  following  conditions  are 
met: 

(1)  The  landfill  was  never  subject  to 
the  requirement  for  a  control  system 
under  §62.14353  of  this  subpart;  or 

(2)  The  owner  or  operator  meets  the 
conditions  for  control  system  removal 
specified  in  40  CFR  60.752(b)(2)(v). 


S  62.14353    Standards  for  municipal  solid 
wast*  landfill  emisstons. 

(a)  The  owner  or  operator  of  a 
designated  facility  having  a  design 
capacity  less  than  2.5  million 
megagrams  or  2.5  million  cubic  meters 
must  comply  with  the  requirements  of 
40  CFR  60.752(a). 

(b)  The  owner  or  operator  of  a 
designated  facility  having  a  design 
capacity  equal  to  or  greater  than  2.5 
million  megagrams  and  2.5  million 
cubic  meters  must  comply  with  the 
requirements  of  40  CFR  60.752(b). 

$62.14354    Procedurss.  last  mattiods, and 
monitoring. 

(a)  The  owner  or  operator  of  a 
designated  facility  having  a  design 
capacity  equal  to  or  greater  than  2.5 
million  megagnuns  and  2.5  milUon 
cubic  meters  must  calculate  the  landfill 
nonmethane  organic  compoimds 
emission  rate  using  the  procedures 
listed  in  40  CFR  60.754,  as  applicable, 
to  determine  whether  the  landfill 
nonmethane  organic  compoimds 
emission  rate  equals  or  exceeds  50 
megagrams  per  year. 

(b)  The  owner  or  operator  of  a 
designated  facility  with  a  gas  collection 
and  control  system  used  to  comply  with 
§  62.14353(b)  must  comply  vdth  Uie 
operational  standards  in  40  CFR  60.753; 
the  test  procedures  in  40  CFR  60.754(b) 
and  (d);  the  compliance  provisions  in  40 
CFR  60.755;  and  the  monitoring 
provisions  in  40  CFR  60.756,  unless 
alternative  procedures  have  been 
approved. 

§62.14355    Reporting  and  racordlteaping 
raqulrements. 

(a)  The  owner  or  operator  of  a 
designated  facility  must  comply  with 
the  recordkeeping  and  reporting 
provisions  listed  in  40  CFR  60.757  and 
60.758,  except  as  provided  for  under 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section. 

(1)  The  initial  design  capacity  report 
for  a  designated  facility  is  due  within  90 
days  of  the  effective  date  of  this  subpart. 
Existing  MSW  landfills  with  a  design 
capacity  less  than  2.5  million 
megagrams  or  2.5  million  cubic  meters 
that  are  located  in  States  that  submitted 
a  negative  declaration  letter  are  not 
required  to  submit  an  initial  design 
capacity  report. 

(2)  The  initial  nonmethane  organic 
compounds  emission  rate  report  for  a 
designated  facility  is  due  within  90  days 
of  the  effective  date  of  this  subpart. 

(b)  The  owner  or  operator  of  a 
designated  facility  must  submit 
notification  to  the  EPA  Regional  Office 
within  10  business  days  of  completing 
each  increment  of  progress.  Each 


Federal  Register /Vol.  63,  No.  241 /Wednesday,  December  16,  1998 /Proposed  Rules 


69383 


notification  must  indicate  which 
inoement  of  progress  specified  in 
§  62.14356(a)(1)  through  (a)(5)  of  this 
subpart  has  been  achieved.  The 
notification  must  be  signed  by  the 
owner  or  operator  of  the  landfill. 

(1]  For  the  first  increment  of  progress, 
the  final  control  plan  (collection  and 
co4trol  system  design  plan)  must  be 
sub|nitted  in  addition  to  the 
notiification.  A  copy  of  the  design  plan 
must  also  be  kept  on  site  at  the  landfill. 

(12)  For  the  second  increment  of 
progress,  a  signed  copy  of  the  contract(s) 
aw^tied  must  be  submitted  in  addition 
to  tike  notification. 

(q)  The  owner  or  operator  of  a 
designated  facility  who  fails  to  meet  any 
incitement  of  progress  specified  in 
§6Z.14356(a)(l)  through  (a)(5)  of  this 
subpart  according  to  the  applicable 
schedule  in  §62.14356  of  this  subpart 
must  submit  notification  that  the  owner 
or  operator  failed  to  meet  the  increment 
to  the  EPA  Regional  Office  within  10 
business  days  of  the  applicable  date  in 
§62.14356. 

(d)  The  owner  or  operator  (or  the  State 
or  Tribal  air  pollution  control  authority) 
that,  is  submitting  alternative  dates  for 
incitements  2  and  3  according  to 
§  6i2.14356(d)  of  this  subpart  must  do  so 
by  the  date  specified  for  submitting  the 
finiail  control  plan.  The  date  for 
submitting  the  final  control  plan  is 
specified  in  §  62.14356(c)(1)  and  (c)(2) 
of  this  subpart,  as  applicable.  The  owner 
or  operator  (or  the  State  or  Tribal  air 
pollution  control  authority)  must  submit 
a  justification  if  any  of  the  alternative 
dat0s  are  later  than  the  increment  dates 
in  table  3  of  this  subpart.  The  owner  or 
operator  must  also  submit  the 
alternative  dates  to  the  State. 

§  62;1 4356    Compliance  schedules  and 
incnments  of  progress. 

(4)  Increments  of  progress.  The  owner 
or  operator  of  a  designated  facility  that 
has  a  design  capacity  equal  to  or  greater 
than  2.5  million  megagrams  and  2.5 
mijllion  cubic  meters  and  a  nonmethane 
orginic  compoimd  emission  rate  greater 
than  or  equal  to  50  megagrams  per  year 
must  achieve  the  increments  of  progress 
sp^pified  in  paragraphs  (a)(1)  through 


(a) 
po 


5)  of  this  section  to  install  air 
ution  control  devices  to  meet  the 


emission  standards  specified  in 
§  62.14353(b)  of  this  subpart.  (Refer  to 
§  62.14351  for  a  definition  of  each 
increment  of  progress.) 

(1)  Submit  control  plan:  Submit  a 
final  control  plan  (collection  and 
control  system  design  plan)  according  to 
the  requirements  of  §  62.14353(b)  of  this 
subpart  and  40  CFR  60.752(b)(2). 

(2)  Award  contract(s):  Award 
contract(s)  to  initiate  on-site 
construction  or  initiate  on-site 
installation  of  emission  collection  and/ 
or  control  equipment. 

(3)  Initiate  on-site  construction: 
Initiate  on-site  construction  or  initiate 
on-site  installation  of  emission 
collection  and/or  control  equipment  as 
described  in  the  final  control  plan. 

(4)  Complete  on-site  construction: 
Complete  on-site  construction  and 
installation  of  emission  collection  and/ 
or  control  equipment. 

(5)  Achieve  final  compUance: 
Complete  construction  as  designed  in 
the  final  control  plan  and  connect  the 
landfill  gas  collection  system  and  air 
pollution  control  equipment  such  that 
they  are  fully  operating.  The  initial 
performance  test  must  be  conducted 
within  180  days  after  the  date  the 
facility  is  required  to  achieve  final 
compliance. 

(b)  Compliance  date.  For  each 
designated  facility  that  has  a  design 
capacity  equal  to  or  greater  than  2.5 
million  megagrams  and  2.5  million 
cubic  meters  and  a  nonmethane  organic 
compound  emission  rate  greater  than  or 
equal  to  50  Mg  per  year,  planning, 
awarding  of  contracts,  and  installation 
of  mimicipal  solid  waste  l^indfill  air 
emission  collection  and  control 
equipment  capable  of  meeting  the 
standards  in  §  62.14353(b)  must  be 
accomplished  within  30  months  after 
the  date  the  initial  emission  rate  report 
(or  the  annual  emission  rate  report)  first 
shows  the  nonmethane  organic 
compounds  emission  rate  equals  or 
exceeds  50  megagrams  per  year. 

(c)  Compliance  schedules:  The  owner 
or  operator  of  a  designated  facility  that 
has  a  design  capacity  equal  to  or  greater 
than  2.5  million  megagrams  and  2.5 
million  cubic  meters  and  a  nonmethane 
organic  compound  emission  rate  greater 


than  or  equal  to  50  megagrams  per  year 
must  achieve  the  increments  of  progress 
specified  in  paragraphs  (a)(1)  through 
(a)(5)  of  this  section  according  to  the 
schedule  specified  in  paragraph  (c)(1)  or 
(c)(2)  of  this  section,  unless  a  site- 
specific  schedule  is  approved  by  EPA. 

(1)  The  owner  or  operator  of  a 
designated  facility  must  achieve  the 
increments  of  progress  according  to  the 
schedule  in  table  2  of  this  subpart, 
except  for  those  affected  facilities 
specified  in  paragraph  (c)(2)  of  this 
section. 

(2)  The  owner  or  operator  of  the 
specified  designated  facility  in  table  3  of 
this  subpart  must  achieve  the 
increments  of  progress  according  to  the 
schedule  in  table  3  of  this  subpart. 

(d)  For  designated  facilities  that  are 
subject  to  the  schedule  requirements  of 
paragraph  (c)(1)  of  this  section,  the 
owner  or  operator  (or  the  State  or  Tribal 
air  pollution  control  authority)  may 
submit  for  approval  alternative  dates  for 
achieving  increments  2  and  3. 

Tables  to  Subpart  GGG 

Table  1  of  Subpart  GGG— States 
That  Have  an  Approved  and  Effec- 
tive State  Plan* 


state  plan 


Colorado  

Iowa  ..: , 

Kansas 

Louisiana , 

Minnesota  ..... 

Missouri 

Montana 

Netxaska 

New  Mexico  . 
Uorih  Dakota 

Ohio  , 

Oregon , 

Utah  

Wyoming 


Effective 

date  of 

state  plan 


09/28/98 
06/22/98 
05/19/98 
10/28/97 
09125/96 
06/23/98 
09/08/98 
06/23/98 
02/10^8 
02/13/98 
10/06/98 
08/25/98 
03/1 6«8 
07/31/98 


■This  tat>le  is  provided  as  a  matter  of  corv 
venierxje  and  is  not  controlling  in  determining 
whetfier  a  MSW  landfill  is  sul^ect  to  the  Fed- 
eral plan.  A  MSW  landfill  is  subject  to  this 
Federal  plan  if  it  commenced  constructkjn  be- 
fore May  30.  1991  and  has  not  been  modified 
or  reconstnjcted  on  or  after  that  date  and  is 
not  covered  by  an  approved  and  currently  ef- 
fective State  or  Tribal  plan. 


Table  2  of  Subpart  GGG.— Generic  Compliance  Schedule  and  Increments  of  Progress* 


Increment 


Date 


Increment  1— Sutmit  final  control  plan 
Increment  2— Award  Contracts 


Inc  r  jment  3— Begin  orvsite  construction 

Inc  r  Hnent  4 — Complete  orvsite  construction 


1  year  after  first  annual  emission  rate  report  showing  NMOC  emissions  >  50  Mg/yr. " 
20  months  after  first  annual  emission  rate  report  showing  NMOC  emissions  >  50  Mg/ 
.  yr."* 
24  months  after  first  annual  emission  rate  report  showing  NMOC  emissions  >  50  Mg/ 

yr.* 
30  months  after  first  annual  emission  rate  report  showing  NMOC  emissions  ^  50  Mg/ 

yr.*" 
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TABLE  2  OF  Subpart  GGG.— Generic  Compuance  Schedule  and  Increments  of  Progress"— Continued 


Increment 


Increfnent  5— Final  compliance 


Date 


30  months  after  first  annual  emission  rate  report  showing  NMOC  emissions  >  50  Mo/ 
yr.  b  ^ 


•Table  2  of  subpart  GGG  applies  to  landfills  with  desioi  capacities  >2.5  million  megagrams  and  2.5  million  cubic  meters  that  are  subiect  to  th« 
stitoartexcept  those  with  site-spedfic  compliance  schediiles  shown  in  table  3  of  suto^  GGG  '^ 

■>  NMOC  s  norunethane  organic  compounds;  Mg/yr  =  megagrams  per  year. 


Table  3  of  Subpart  GGG— Site-Specific 
Compliance  Schedules  and  Increments 
of  Progress 

[Reserved] 

[FR  Doc.  98-32993  Filed  12-15-98;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Bureau  of  Prisons 

28  CFR  Part  571 
[BOP-1090-q 
RIN  1120-AA8S 

Designation  of  Offenses  Subject  to  Sex 
Offender  Release  Notification 

AQENCY:  Bureau  of  Prisons.  Justice. 
ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  This  interim  rule  designates 
various  offenses  as  sexual  offenses  for 
purposes  of  18  U.S.C.  4042(c}.  The 
designations  ensure  that  notifications 
can  be  made  for  military  offenders,  for 
District  of  Columbia  Code  offenders, 
and  for  these  and  other  federal  inmates 
with  a  sex  offense  in  their  criminal 
history.  This  order  is  necessary  for  the 
protection  of  the  public. 
DATES:  December  16, 1998;  comments 
must  be  received  by  February  16, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Nanovic.  Office  of  General  Counsel. 
Bureau  of  Prisons,  HOLC  Room  754,  320 
First  Street.  NW.,  Washington.  DC 
20534.  telephone  (202)  307-3062. 
SUPPLEMENTARY  INFORMATION:  Section 
4042(c)  of  Title  18.  United  States  Code, 
effective  as  of  November  26, 1998, 
provides  for  notification  of  sex  offender 
release  and  certain  related  functions  to 
facihtate  effective  sex  offender 
registration  and  tracking.  Notifications 
must  be  made  for  persons  convicted  of 
the  federal  offenses  noted  in  subsection 
(c)(4)(A)  through  (D).  SubsecUon 
(c)(4)(E)  provides  that  the  Attorney 
General  may  also  designate  other 
offenses  as  sexual  offenses  for  purposes 
of  subsection  (c).  The  Attorney  General 
has  delegated  this  authority  to  the 
Director  of  the  Bureau  of  Prisons.  This 
interim  rule  designates  additional 
offenses  which  are  to  be  considered 
sexual  offenses  for  purposes  of  18  U.S.C. 
4042(c).  These  additional  designations 
being  listed  in  new  28  CFR  571.72 
include  state  sexual  offenses,  District  of 
Colimibia  Code  sexual  offenses,  and 
certain  Uniform  Code  of  Military  Justice 
offenses. 

Paragraph  (a)  of  §  571.72  designates 
offenses  under  the  law  of  any 
jurisdiction  in  certain  descriptive 
categories.  For  example,  an  inmate  may 
be  serving  a  federal  sentence  for  a  non- 
sexual offense  but  may  also  be  serving 
a  concurrent  sentence  for  a  state  offense 
which  is  sexual  in  natiu%  or  may  have 
a  prior  conviction  for  a  state  offense 
which  is  sexual  in  nature.  Notifying 
state  and  local  law  enforcement  and 


registration  authorities  about  such  an 
inmate's  release  from  Bureau  custody  is 
consistent  with  the  intent  of  the  statute 
and  meets  the  goal  of  enhanced  public 
safety.  Paragraph  (b)  designates  certain 
offenses  under  the  Uniform  Code  of 
Military  Justice  (UCMJ).  The  Biureau  has 
custody  of  some  military  offenders. 
While  separate  statutory  authority 
(section  11 5(a)(8)(C)  (iv)  of  TiUe  I  of  Pub. 
L.  105-119)  exists  for  release 
notification  by  the  Bureau  for  military 
offenders,  designating  UCMJ  offenses  in 
this  regulation  makes  it  clear  that 
persons  convicted  of  military  offenses  in 
the  pertinent  categories  are  persons 
described  in  18  U.S.C.  4042(c)(4)  for  all 
purposes,  including  post-release  change 
of  address  notice  by  federal  probation 
officers  for  persons  under  their 
supervision  pursuant  to  section 
4042(c)(2).  Paragraph  (c)  designates 
pertinent  District  of  Columbia  Code 
offenses,  hicluding  District  of  Columbia 
Code  offenses  is  a  practical  consequence 
of  the  Bureau's  role  in  assuming  custody 
of  District  of  Columbia  Code  offenders 
imder  the  National  Capital 
Revitalization  and  Self-Ck>vemment 
Improvement  Act  of  1997. 

The  Bureau  finds  that  good  cause 
exists  imder  5  U.S.C.  553(b)  and  (d)(3) 
for  adopting  this  rule  as  an  interim  rule 
without  the  prior  notice  and  comment 
period  ordinarily  required  by  5  U.S.C. 
553.  The  Bureau  is  publishing  these    - 
additional  designations  as  an  interim 
rule  in  order  to  provide  for  the 
protection  of  the  public  by  ensuring  that 
state  and  local  authorities  receive  timely 
notification  of  the  release  of  sex 
offenders.  Members  of  the  public  may 
submit  comments  concerning  this  rule 
by  writing  to  the  previously  cited 
address.  These  comments  will  be 
considered  before  the  rule  is  finaUzed. 

Executive  Order  12866 

This  rule  falls  within  a  category  of 
actions  that  the  Office  of  Management 
and  Budget  (OMB)  has  determined  not 
to  constitute  "significant  regulatory 
actions"  under  section  3(f)  of  Executive 
Order  12866  and,  accordingly,  it  was 
not  reviewed  by  OMB. 

Executive  Order  12612 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
FederaUsm  Assessment. 


Regulatory  Flexibility  Act 

The  Director  of  the  Bureau  of  Prisons, 
in  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation  and  by 
approving  it  certifies  that  this  regulation 
will  not  have  a  significant  economic 
impact  upon  a  substantial  number  of 
small  entities  for  the  following  reasons: 

This  nde  pertains  to  the  correctional 
management  of  offenders  committed  to 
the  custody  of  the  Attorney  General  or 
the  Director  of  the  Bureau  of  Prisons, 
and  its  economic  impact  is  limited  to 
the  Bureau's  appropriated  funds. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  5  U.S.C.  804.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100,000,000  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Plain  Language  Instructions 

We  try  to  write  clearly.  If  you  can 
suggest  how  to  improve  the  clarity  of 
these  regulations,  call  or  write  Roy 
Nanovic,  Rules  Unit,  Office  of  General 
Counsel.  Bureau  of  Prisons.  320  First 
St.,  Washington.  DC  20534;  telephone 
(202)  514-6655. 

List  of  Subjects  in  28  CFR  Part  571 

Prisoners. 
Dennis  R.  Bidwril, 

Acting  Director,  Bureau  of  Prisons. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director.  Bureau  of 
Prisons  in  28  CFR  0.96(p).  part  571  in 
28  CFR.  chapter  V,  subchapter  D,  is 
amended  as  set  forth  below. 
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SUBCHAPTER 


PflOORAMS 


D-coimuNmr 

AND  RELEASE 


PARtl  571— RELEASE  FROM 
CUSHODY 

1.  i!he  authority  citation  for  28  CFR 
part  571  continues  to  read  as  follows: 

Autkoritjr:  5  U.S.C.  301;  18  U.S.C  3565, 
3568^)569  (Repealed  in  part  as  to  offonses 
comniiitted  on  or  after  November  1, 1987), 
358218621,  3622,  3624,  4001,  4042,  4081, 
4082](kepealed  in  part  as  to  offenses 
comi^tted  on  at  after  November  1, 1987), 
4161-^166  and  4201-4218  (Repealed  as  to 
offenses  committed  on  or  after  November  1, 
1987],  500&-5024  (Repealed  October  12, 1984 
as  to  offenses  committed  after  that  date), 
5031^04^;  28  U.S.C  509,  510;  U.S.  Const.. 
Art  Di  Sec.  2;  28  CFR  0.95-0.99, 1.1-1.10. 

2.  lA  new  subpart  H,  consisting  of 
§§  571.71  and  571.72,  is  added  to  read 
as  follows: 

Subpert  H— Designation  of  Offenses  for 
PurpblMS  of  18  U.S.C.  4042(c) 

571. /i    Purpose  and  scope. 

571.72    Additional  designated  offenses. 

Subpart  H — Designation  of  Offenses  for 
Pur^eses  of  18  U.S.C  4042(c) 

f  5711^1    Purpose  and  scope. ' 

Tl|^  Director  of  the  Biueau  of  Prisons 
is  req^uired  to  provide  release  and 
regiStt'ation  information  (offender's 
namet  criminal  history,  projected 
addiiess,  release  conditions  or 
restiiititions)  to  state/local  law 
enfottement  and  registration  officials  at 
least  five  calendar  days  prior  to  release 
of  o^nders  who  have  been  convicted  of 
certain  sexual  offenses  listed  in  18 
U.S.C.  4042(c)(4)(A)  through  (D).  Under 
18  U.S.C.  4042(c)(4)(E).  the  Attorney 
General  is  authorized  to  designate 
additional  offenses  as  sexual  offenses 
for  toe  purpose  of  sex  offender  release 
notification  and  other  related  purposes. 
This  authority  has  been  delegated  to  the 
Director. 

157^.^    Additional  designated  offenses. 

Tlk^  following  offenses  are  designated 
as  additional  sexual  offenses  for 
piu^oses  of  18  U.S.C.  4042(c): 

(a)  Any  offense  imder  the  law  of  any 
jurisdiction  that  involved: 

(1)  Engaging  in  sexual  contact  with 
anotiier  person  without  obtaining 
permission  to  do  so  (forcible  rape, 
sexual  assault,  or  sexual  battery); 


(2)  Possession,  distribution,  mailing, 
production,  or  receipt  of  child 
pornography  or  related  paraphernalia; 

(3)  Any  sextial  contact  with  a  minor 
or  other  person  physically  Or  mentally 
incapable  of  granting  consent  (indecent 
Uberties  with  a  minor,  statutory  rape, 
sexual  abuse  of  the  mentally  ill,  rape  by 
administering  a  drug  or  sutratance); 

(4)  Any  sexual  act  or  contact  not 
identified  in  paragraphs  (a)(1)  through 
(3)  of  this  section  that  is  aggressive  or 
abusive  in  native  .(rape  by  instrument, 
encoiuaging  use  of  a  minor  for 
prostitution  purposes,  incest): 

(5)  An  attempt  to  commit  any  of  the 
actions  describisd  in  paragraphs  (a)(1) 
through  (4)  of  this  section. 

(b)  The  following  Defense  Incident 
Based  Reporting  System  (DIBRS)  Code 
offenses  imder  the  Uniform  Code  of 
MiUtary  Justice: 

(1)  120A  (Rape); 

(2)  120B1/2  (Carnal  knowledge); 

(3)  125A  (Forcible  sodomy); 

(4)  125B1/2  (Sodomy  of  a  minor): 

(5)  133D  (Conduct  unbecoming  an 
Officer  (involving  any  sexually  violent 
offense  or  a  criminal  offense  of  a  sexual 
nature  against  a  minor  or  kidnaping  of 
a  minor]); 

(6)  134-B6  (Prostitution  involving  a 
minor); 

(7)  134-Cl  (Indecent  assault); 

(8)  134-C4  (Assault  with  intent  to 
commit  rape); 

(9)  134-C6  (Assaidt  with  intent  to 
commit  sodomy); 

(10)  134-Rl  (hidecent  act  with  a 
minor); 

(11)  134-R3  (Indecent  language  to  a 
minor); 

(12)  134-Sl  (Kidnaping  of  a  minor  (by 
a  person  not  a  parent)); 

(13)  134-Z  (Pornography  involving  a 
minor); 

(14)  134-Z  (Conduct  prejudicial  to 
good  order  and  discipline  (involving 
any  sexually  violent  offense  or  a 
criminal  offense  of  a  sexual  nature 
against  a  minor  or  kidnaping  of  a 
minor)); 

(15)  134-Y2  (Assimilative  crime 
conviction  (of  a  sexually  violent  offense 
or  a  criminal  offense  of  a  sexual  nature 
against  a  minor  or  kidnaping  of  a 
minor)). 

(16)  080-A  (Attempt  (to  commit  any 
offense  listed  in  paragraphs  (b)(1) — (15) 
of  this  section)); 


(17)  081-A  (Conspiracy  (to  commit 
any  offense  listed  in  paragraphs  (b)(l)^ 
(IS)  of  this  section)); 

(18)  082-A  (Solicitation  (to  commit 
any  offense  Usted  in  paragraphs  (b)(1) — 
(15)  of  this  section)). 

(c)  The  following  District  of  Coliunbia 
Code  offenses: 

(1)  §  22-501  (Assault)  if  it  includes 
assault  with  the  intent  to  commit  first 
degree  sexual  abuse,  second  degree 
sexual  abuse,  or  child  sexual  abuse; 

(2)  $  22-2012  (Sexual  performances 
using  minors — prohibited  acts); 

(3)  §  22-2013  (Sexual  performances 
using  minors — penalties); 

(4)  §22-2101  (ladnaping)  where  the 
victim  is  a  minor, 

(5)  §  22-2401  (Murder  in  the  first 
degree)  if  it  includes  murder  while 
committing  or  attempting  to  commit 
first  degree  sexual  abuse; 

(6)  §22-2704  (Abducting  or  enticing 
child  from  his  or  her  home  for  purposes 
of  prostitution;  harboring  such  child); 

(7)  §  22-4102  (First  degree  sexual 
abuse); 

(8)  §22-4103  (Second  degree  sexual 
abuse); 

(9)  §  22-4104  (Third  degree  sexual 
abuse); 

(10)  §  22-4105  (Fourth  degree  sexual 
abuse): 

(11)  §  22-4106  (Misdemeanor  sexual . 
abuse); 

(12)  §  22-4108  (First  degree  child 
sexual  abuse); 

(13)  §  22-4109  (Second  degree  child 
sexual  abuse); 

(14)  §  22-4110  (Enticing  a  child): 

(15)  §  22-4113  (First  degree  sexual 
abuseof  a  ward); 

(16)  §  22-4114  (Second  degree  sexual 
abuseof  a  ward); 

(17)  §22-4115  (First  degree  sexual 
abuse  of  a  patient  or  client); 

(18)  §  22-4116  (Second  degree  sexual 
abuse  of  a  patient  or  client); 

(19)  §  22-4118  (Attempts  to  commit 
sexual  offenses); 

(20)  §  22-4120  (Aggravating 
circumstances). 

(21)  §  22-103  (Attempts  to  commit 
crime)  if  it  includes  an  attempt  to 
commit  any  offense  listed  in  paragraphs 
(c)(l)-(20)  of  this  section. 

(ini  Doc  98-33260  Filed  12-15-48;  8:45  am) 
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Part  IV 

Environmental 
Protection  Agency 

40  CFR  Parts  9,  141,  and  142 
National  Primary  Drinking  Water 
Regulations:  Disinfectants  and 
Disinfection  Byproducts;  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  9. 141,  and  142 

[WH-FRL-6199-8] 

RiN2040-AB82 

National  Primary  Drinking  Water 
Regulations:  Disinfectants  and 
Disinfection  Byproducts 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  In  this  document.  EPA  is 
finalizing  maximum  residual 
disinfectant  level  goals  (MKDLGs)  for 
chlorine,  chloramines.  and  chlorine 
dioxide;  maximum  contaminant  level 
goals  (MCLGs)  for  four  trihalomethanes 
(chloroform,  bromodichloromethane. 
dibromochloromethane,  and 
bromoform),  two  haloacetic  acids 
(dichloroacetic  acid  and  trichloroacetic 
acid),  bromate,  and  chlorite;  and 
National  Primary  Drinking  Water 
Regulations  (NPDWRs)  for  three 
disinfectants  (chlorine,  chloramines. 
and  chlorine  dioxide),  two  groups  of 
organic  disinfection  byproducts  (total 
trihalomethanes  (TTHMs) — a  sum  of  the 
four  listed  above,  and  haloacetic  acids 
(HAAS) — a  sum  of  the  two  listed  above 
plus  monochloroacetic  acid  and  mono- 
and  dibromoacetic  acids),  and  two 
inorganic  disinfection  byproducts 
(chlorite  and  bromate).  The  NPDWRs 
consist  of  maximum  residual 
disinfectant  levels  (MRDLs)  or 
maximum  contaminant  levels  (MCXs)  or 
treatment  techniques  for  these 
disinfectants  and  their  byproducts.  The 
NPDWRs  also  include  monitoring, 
reporting,  and  public  notification 
requirements  for  these  compoimds.  This 


document  includes  the  best  available 
technologies  (BATs)  upon  which  the 
MRDLs  and  MCLs  are  based.  The  set  of 
regulations  promulgated  today  is  also 
know  as  the  Stage  1  Disinfection 
Byproducts  Rule  (DBPR).  EPA  believes 
the  implementation  of  the  Stage  1  DBPR 
will  reduce  the  levels  of  disinfectants 
and  disinfection  bjrproducts  in  drinking 
water  supplies.  The  Agency  believes  the 
rule  will  provide  public  health 
protection  for  an  additional  20  million 
households  that  were  not  previously 
covered  by  drinking  water  rules  for 
disinfection  byproducts.  In  addition,  the 
rule  will  for  the  first  time  provide 
public  health  protection  firom  exposure 
to  haloacetic  acids,  chlorite  (a  major 
chlorine  dioxide  byproduct)  and 
bromate  (a  major  ozone  byproduct). 

The  Stage  1  DBPR  appUes  to  public 
water  systems  that  are  community  water 
systems  (CWSs)  and  nontransient 
noncommunity  water  systems 
(NTNCWs)  Uiat  treat  their  water  with  a 
chemical  disinfectant  for  either  primary 
or  residual  treatment.  In  addition, 
certain  requirements  for  chlorine 
dioxide  apply  to  transient 
noncommunity  water  systems 
(TNCWSs). 

EFFECTIVE  DATE:  This  regulation  is 
effective  February  16. 1999.  Compliance 
dates  for  specific  components  of  the  rule 
are  discussed  in  the  Supplenrantary 
Information  Section.  The  incorporation 
by  reference  of  certain  pubUcations 
listed  in  today's  rule  is  approved  by  the 
Director  of  the  Federal  Register  as  of 
February  16. 1999. 
ADDRESSES:  Public  comments,  the 
comment/response  dociunent. 
applicable  Federal  Register  dociunents. 
other  major  supporting  documents,  and 
a  copy  of  the  index  to  the  public  docket 
for  this  rulemaking  are  available  for 


Category 


Industry 


State.  Local.  Tribal, 
or  Federal  Gov- 
ernments. 


review  at  EPA's  Drinking  Water  Docket: 
401  M  Street.  SW..  Washington.  DC 
20460  from  9  a.m.  to  4  p.m..  Eastern 
Standard  Time.  Monday  through  Friday, 
excluding  legal  holidays.  For  access  to 
docket  materials,  please  call  202/260- 
3027  to  schedule  an  appointment  and 
obtain  the  room  number. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact,  the  Safe 
Drinking  Water  Hotline.  Telephone 
(800)  426-4791.  The  Safe  Drinking 
Water  Hotline  is  open  Monday  through 
Friday,  excluding  Federal  holidays, 
from  9:00  am  to  5:30  pm  Eastern  Time. 
For  technical  inquiries,  contact  Tom 
Grubbs.  Office  of  Ground  Water  and 
Drinking  Water  (MC  4607).  U.S. 
Environmental  Protection  Agency.  401 
M  Street  SW.  Washington.  DC  20460; 
telephone  (202)  260-7270.  For  Regional 
contacts  see  SUPPlfMENTARY 
INFORMATION. 

SUPPLEMENTARY  INFORMATION:  This 
regulation  is  effective  60  days  after 
publication  of  Federal  Register 
document  for  piuposes  of  the 
Administrative  Procedures  Act  and  the 
Congressional  Review  Act.  Compliance 
dates  for  specific  components  of  the  rule 
are  discussed  below.  Solely  for  judicial 
review  purposes,  this  final  rule  is 
promulgated  as  of  1  p.m.  Eastern  Time 
December  30, 1998.  as  provided  in  40 
CFR  23.7. 

Regulated  entities.  Entities  regulated 
by  the  Stage  1  DBPR  are  commimity  and 
nontransient  noncommunity  water 
systems  that  add  a  disinfectant  during 
any  pari  of  the  treatment  process 
including  a  residual  disii^ectant.  In 
addition,  certain  provisions  apply  to 
transient  noncommimity  systems  that 
use  chlorine  dioxide.  Regulated 
categories  and  entities  include: 


Examples  of  regulated  entities 


Community  and  nontransient  noncommunity  water  systems  that  treat  their  water  with  a  chemical  disinfectant  for  either  pri- 
maryof  residual  treatment  In  addWon,  certain  requirements  lor  chlorine  dioxide  apply  to  transient  noncommunity  water 

SySiBfTIS. 

Sarne  as  above. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  Usts 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  tjrpes  of  entities  not 
Usted  in  this  table  could  also  be 
regulated.  To  determine  whether  your 
facility  is  regulated  by  this  action,  you 
should  carefully  examine  the  - 


applicability  criteria  in  §  141.130  of  this 
rule.  U  you  have  questions  regarding  the 
applicability  of  this  action  to  a 
particidar  entity,  contact  one  of  the 
persons  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  CONTACT  section 
or  the  Regional  contacts  below. 


Regional  Contacts 

I.  Kevin  Reilly.  Water  Supply  Section. 

JFK  Federal  Bldg.,  Room  203.  Boston. 

MA  02203.  (617)  565-3616 
n.  Michael  Lowy,  Water  Supply  Section, 

290  Broadway  24th  Floor.  New  York. 

NY  10007-1866,  (212)  637-3830 
m.  Jason  Gambatese,  Drinking  Water 

Section  (3WM41).  1650  Arch  Sti«et. 

Philadelphia.  PA  19103-2029.  (215) 

814-5759 
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IV.  k  lavid  Parker,  Water  Supply  Section, 
3i45  Couitland  Street,  Atlanta,  GA 
3D365,  (404)  562-9460 

V.  Miguel  Del  Toral.  Water  Supply 
Section,  77  W.  Jackson  Blvd.,  Qiicago, 
IL  60604,  (312)  886-5253 

VI.  Blake  L.  Atkins,  Drinking  Water 
Section,  1445  Ross  Avenue,  Dallas, 
tX  75202,  (214)  665-2297 

Vn.,  Ralph  Flournoy,  Drinking  Water/ 
Qoound  Water  Management  Branch, 
7.96  Minnesota  Ave.,  Kansas  Qty,  KS 
6B101.  (913)  551-7374 

vm.  Bob  Clement.  Public  Water  Supply 
Section  (8P2-W-MS),  999  18th  Street, 
Sjiiite  500,  Denver,  CO  80202-2466, 
(303) 312-6653 

IX.  jBruce  Macler,  Water  Supply  Section, 
7B  Hawthorne  Street,  San  Francisco, 
dA  94105.  (415)  744-1884 

X.  Wendy  Marshall,  Drinking  Water 
Uftit,  1200  Sixth  Avenue  (OW-136), 
Seattle.  WA  98101.  (206)  553-1890 

Abbreviations  Used  in  This  Document 

AW|VA:  American  Water  Works 

Association 
AwWSCo:  American  Water  Works 

Service  Company 
BAT:  Best  available  technology 
BDv^:  Bromodichloromethane 
CDO  Centers  for  Disease  Control  and 

Invention 
C.I.:  Confidence  Intervals 
CMA:  Chemicals  Manufacturers 

Association 
CPEi  Comprehensive  performance 

eyialuation 
CW$:  Community  water  system 
DB^^:  Dibromochloromethane 
DBPt  Disinfection  byproducts 
D/QBP:  Disinfectants  and  disinfection 

bkmroducts 
DBPR:  Disinfection  Bjrproducts  RiUe 
DBttlAM:  Disinfection  byproducts 

regulatory  analysis  model 
DCfi:  Dichloroacetic  acid 
DOp:  Dissolved  organic  carbon 
DWSRF:  Drinking  Water  State  Revolving 

Fii4nd 
EC:  Enhanced  coagulation 
EJ:  Environmental  justice 
^At  United  States  Environmental 

P^tection  Agency 
ES#rR:  Enhanced  Surface  Water 

l^atment  Rule 
FAGA:  Federal  Advisory  Committee  Act 
GAulO:  Granular  activated  carbon  with 

t^O  minute  empty  bed  contact  time 

ajiid  180  day  reactivation  fi«quency 
GAO2O:  GraniUar  activated  carbon  with 

ti|«|enty  minute  empty  bed  contact 

time  and  180  day  reactivation 

firaquency 
GDPt  Gross  Domestic  Product 
GWR:  Groundwater  rule 
HA  ^5:  Haloacetic  acids 

(6ikre)(chloroacetic  add.  dichloroacetic 

acid,  trichloroacetic  acid,  bromoacetic 

add,  and  dibromoacetic  add) 


HAN:  Haloacetonitriles 

ICR:  Information  collection  rule  (issued 

imder  section  1412(b)  of  the  SDWA) 
ILSI:  International  Life  Sdences 

Institute 
lESTWR:  Interim  Enhanced  Surface 

Water  Treatment  Rule 
LOAEL:  Lowest  Observed  Adverse 

Effect  Level 
LTIESTWR:  Long-Term  lEnhanced 

Surface  Water  Treatment  Rule 
MCL:  Maximimi  contaminant  level 
MCLG:  Maximum  contaminant  level 

goal 
M^BP:  Microbial  and  EHsinfectants/ 

Disinfection  Byproducts 
mg/L:  Milligrams  per  liter 
MRDL:  Ma^dmum  residual  disinfectant 

level 
MRDLG:  Maximum  residual  disinfectant 

level  goal 
NDWAC:  National  Drinking  Water 

Advisory  Coundl 
NIST:  National  Institute  of  Sdence  and 

Technology 
NOAEL:  No  Observed  Adverse  Efied 

Level 
NODA:  Notice  of  Data  Availability 
NOM:  Natiual  organic  matter 
NPDWR:  National  Primary  Drinking 

Water  Regidation 
NTNCWS:  Nontransient  noncommunity 

water  system 
NTP:  National  Toxicology  Program 
NTTAA:  National  Technology  Transfer 

and  Advancement  Act 
NTU:  Nephelometric  turbidity  unit 
0MB:  Office  of  Management  and  Budget 
PAR:  Population  attributable  risk 
PBMS:  Performance  based  measurement 

system 
PE:  Performance  evaluation 
PODR:  Point  of  diminishing  return 
PQL:  Practical  quantitation  limit 
PWS:  Public  water  system 
QC:  Quality  control 
Reg.  Neg.:  Regulatory  Negotiation 
RFA:  Regulatory  Flexibility  Ad 
RfD:  Reference  dose 
RIA:  Regulatory  impad  analysis 
RSC:  Relative  source  contribution 
SAB:  Science  Advisory  Board 
SBREFA:  Small  Business  Regulatory 

Enforcement  Fairness  Act 
SDWIS:  Safe  Drinking  Water 

Information  System 
SUVA:  Specific  ultraviolet  absorbance 
SDWA:  Safe  Drinking  Water  Ad.  or  the 

"Ad."  as  amended  1996 
SWTR:  Surface  Water  Treatment  Rule 
TC:  Total  coliforms 
TCA:  Trichloroacetic  add 
TCR:  Total  CoUform  Rule 
TOC:  Total  organic  caibon 
TOX:  Total  organic  halides 
TTHM:  Total  trihalomethanes 

(chloroform,  bromdichloromethane. 

dibromochloromethane.  and 

bromoform) 


TNCWS:  Transient  noncommunity 

water  systems 
TWG:  Technical  work  group 
UMRA:  Unfunded  mandates  reform  ad 
URTH:  Unreasonable  risk  to  health 
WIDB:  Water  hidustry  DaU  Base 
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L  Likely  Effect  of  Compliance  with  the 
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Public  Water  Systems 
VL  References 

L  Background 

A.  Statutory  Requirements  and  Legal 
Authority 

The  Safe  Drinking  Water  Act  (SDWA 
or  the  Act),  as  amended  in  1986, 
requires  USEPA  to  publish  a  "maximum 
contaminant  level  goal"  (MCLG)  for 
each  contaminant  which,  in  the 
judgement  of  the  USEPA  Administrator, 
"may  have  any  adverse  e£fect  on  the 
health  of  persons  and  which  is  known 
or  anticipated  to  occur  in  public  water 
systems"  (Section  1412(b)(3)(A)). 
MCLGs  are  to  be  set  at  a  level  at  which 
"no  known  or  anticipated  adverse  effect 
on  the  health  of  persons  occur  and 
which  allows  an  adequate  margin  of 
safety"  (Section  1412(b)(4)). 

The  Act  was  amended  in  August 
1996.  As  a  result  of  these  Amendments, 
several  of  these  provisions  were 
renumbered  and  augmented  with 
additional  language.  Other  sections 
were  added  establishing  new  drinking^ 
water  requirements.  These 
modifications  are  outlined  below. 

The  Act  also  requires  that  at  the  same 
time  USEPA  publishes  an  MCLG,  which 
is  a  non-enforceable  health  goal,  it  also 
must  publish  a  National  Primary 
Drinking  Water  Regulation  (NPDWR) 
that  specifies  either  a  maximum 
contaminant  level  (MCL)  or  treatment 
technique  (Sections  1401(1)  and 
1412(a)(3)).  USEPA  is  authorized  to 
promulgate  a  NPDWR  "that  requires  the 
use  of  a  treatment  technique  in  lieu  of 
establishing  a  MCL,"  if  the  Agency  finds 
that  "it  is  not  economically  or 
technologically  feasible  to  ascertain  the 
level  of  the  contaminant". 

As  amended,  EPA's  general  authority 
to  set  a  maximiun  contaminant  level 
goal  (MCLG)  and  National  Primary 
Drinking  Water  Regulation  (NPDWR) 
applies  to  contaminants  that  may  "have 
an  adverse  effect  on  the  health  of 
persons,"  that  are  "known  to  occw  or 
there  is  a  substantial  likelihood  that  the 
contaminant  will  occiu  in  public  water 
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systems  with  a  frequency  and  at  levels 
of  li^ublic  health  concern."  and  for 
,ch  "in  the  sole  judgement  of  the 

strator.  regulation  of  such 
itaminant  presents  a  meaningful 
irtunity  for  health  risk  reduction  for 
ins  served  by  public  water 
syJB^ems"  (SDWA  Section  1412(b)(1)(A)). 

e  amendments,  also  require  EPA. 
■wmsa  proposing  a  NPDWR  that  includes 

CL  or  treatment  technique,  to 
piiblish  and  seek  public  comment  on  an 
ysis  of  health  risk  reduction  and 
impacts.  In  addition,  EPA  is 

to  take  into  consideration  the 
of  contaminants  upon  sensitive 
populations  (i.e.  infants,  children, 

t  women,  the  elderly,  and 
viduals  with  a  history  of  serious 
ess),  and  other  relevant  factors, 
on  1412  (b)(3)(C)). 
^e  amendments  established  a 
ni^ber  of  regulatory  deadlines, 
including  schedules  for  a  Stage  1 
Disinfection  Byproduct  Rule  (DBPR).  an 
Iqi^Brim  Enhanced  Surface  Water 
T>#atment  Rule  (lESWTR).  a  Long-Term 
FIAal  Enhanced  Surface  Water 
Treatment  Rule  (LTESWTR)  affecting 
Pv^ilic  Water  Systems  (PWSs)  that  serve 
ulider  10.000  people,  and  a  Stage  2 
dBPR  (Section  1412(b)(2)(C)).  The  Act 
as  Amended  also  requires  EPA  to 
promulgate  regulations  to  address  filter 
backwash  (Section  1412(b)(14)).  FiaaUy. 
tl^  Act  requires  EPA  to  promulgate 
regulations  specifying  criteria  for 
r^uiring  disinfection  "as  necessary' 
g^und  water  systems  (Section  1412 

(bis)). 

finally,  as  part  of  the  1996  SDWA 
AgOiendments,  recordkeeping 
requirements  were  modified  to  apply  to 
"«Very  person  who  is  subject  to  a 
rMuirement  of  this  title  or  who  is  a 
giintee"  (Section  1445  (a)(1)(A)).  Such 
persons  are  required  to  "establish  and 
maintain  such  records,  make  such 
n  iports,  ccmduct  such  monitoring,  and 
p  rovide  such  information  as  the 
A  (  ministratOT  may  reasonably  require 
b  ^  regulation  *  *  *". 

B .  Regulatory  History 

1   Existing  Regulations 


for 


buj^i 


<ce  IVdter  Treatment  Rule.  Under 
th^  Surface  Water  Treatment  Rule 
(SWTR)  (54  FR  27486,  June  29, 1989) 
(]p>A.1989a),  EPA  set  maximum 
contaminant  level  goals  of  zero  for 
CSiardia  lamblia,  viruses,  and  Legionella; 
atid  promulgated  NPDWR  for  all  PWSs 
using  surface  water  sources  or  ground 
water  sources  imder  the  direct  influence 
oJFIsurfiBce  water.  The  SWTR  includes 
tiaatment  technique  requirements  for 
fittered  and  unfiltoed  systems  that  are 
trended  to  protect  against  the  adverse 


health  effects  of  exposure  to  Giardia 
lamblia,  viruses,  and  Legionella,  as  well 
as  many  other  pathogenic  organisms. 
Briefly,  those  requirements  include:  (1) 
requirements  for  a  maintenance  of  a 
disinfectant  residiial  in  the  distribution 
system;  (2)  removal  and/or  inactivation 
of  3  logs  (99.9%)  lot  Giardia  and  4  logs 
(99.99%)  for  viruses;  (3)  combined  filter 
effluent  performance  of  5  nephelometric 
turbidity  unit  (NTU)  as  a  maximiun  and 
0.5  NTU  at  95th  percentile  monthly, 
based  on  4-hour  monitoring  for 
treatmfflit  plants  using  conventional 
treatment  or  direct  filtration  (with 
separate  standards  for  other  filtration 
technologies):  and  (4)  watershed 
protection  and  other  requirements  for 
unfiltered  systems. 

Total  Conform  Rule.  The  Total 
Coliform  Rule  (TCR)  (54  FR  27544;  June 
29, 1989)  applies  to  all  public  water 
systems  (EPA,  1989b).  This  regulation 
sets  compliance  with  the  MCL  for  total 
coliforms  (TC)  as  follows.  For  systems 
that  collect  40  or  more  samples  per 
month,  no  more  than  5.0%  of  the 
samples  may  be  TC-positive;  for  those 
that  collect  fewer  than  40  samples,  no 
more  than  one  sample  may  be  TC- 
positive.  In  addition,  if  two  consecutive 
samples  in  the  system  are  TC-positive. 
and  one.  is  also  fecal  coliform  or  E.  coli- 
positive.  then  this  is  defined  as  an  acute 
violaticm  of  the  MCL  If  a  system 
exoaeds  the  MCL.  it  must  notify  the 
public  using  mandatory  language 
developed  by  the  EPA.  The  required 
monitoring  frequency  for  a  system 
depends  cm  the  nun^r  of  people 
served  and,  ranges  frtim  480  samples  per 
month  for  die  largest  systems  to  once 
annually  fm  certain  of  the  smallest 
systems.  All  systems  miist  have  a 
written  plan  identifying  where  samples 
are  to  be  collected. 

If  a  system  has  a  TC-positive  sample, 
it  must  test  that  sample  for  the  presence 
of  fecal  coliforms  or  E.  coli.  The  system 
must  also  collect  a  set  of  repeat  samples, 
and  analyze  far  TC  (and  Cecal  coliform 
or  E.  coli)  within  24  hours  of  the  first 
TC-positive  sample. 

Tne  TCR  also  requires  an  on-site 
inspection  every  5  years  (10  years  for 
mm-community  systems  using  only 
protected  and  disinfiacted  ground  water) 
for  each  system  that  collects  fewer  than 
five  samples  per  month.  This  on-site 
inspection  (refened  to  as  a  sanitary 
survey)  must  be  performed  by  the  State 
or  by  an  agent  approved  ^  the  State. 

Total  Trihalmnethane  Mule.  In 
November  1979  (44  FR  68624)  (EPA, 
1979)  EPA  set  an  interim  MCL  for  total 
trihalomethanes  (TTHM)  of  0.10 
milligrams  pet  liter  (n^/L)  as  an  annual 
average.  Compliance  is  defined  on  tba 
basis  of  a  running  anniml  average  of 


quarterly  averages  of  all  samples.  The 
value  for  each  sample  is  the  sum  of  the 
measured  concentrations  of  chloroform, 
bromodichloromethane  (BDCM), 
dibromochloromethane  (DBCM)  and 
bromoform. 

The  interim  TTHM  standard  only 
applies  to  community  wato-  systems 
using  siuface  water  and/or  ground  water 
servhig  at  least  10,000  people  that  add 
a  disinfectant  to  the  drinking  water 
during  any  part  of  the  treatment  process. 
At  their  discretion.  States  may  extend 
coverage  to  smaller  PWSs;  however, 
most  States  have  not  exercised  this 
option. 

Information  Collection  Rule.  The 
Information  Collection  Rule  (ICR)  is  a 
monitoring  and  data  reporting  rule  that 
was  promulgated  on  May  14, 1996  (61 
FR  24354)  (EPA.  1996a).  The  purpose  of 
the  ICR  is  to  collect  occiurence  and 
treatment  infonnation  to  help  evaluate 
the  need  for  possible  changes  to  the 
current  SWlll  and  existing  microbial 
treatment  practices,  and  to  help  evaluate 
the  need  for  future  regulation  for 
disinfectants  and  disinfsction 
byproducts  (D/DBPs).  The  ICR  will 
provide  EPA  with  additional 
information  on  the  national  occurrence 
in  drinking  water  of  (1)  chemical 
byproducts  that  form  when  disinfectants 
used  for  microbial  control  react  with ' 
naturally  occurring  compounds  already 
present  in  source  water  and  (2)  disease- 
causing  microoiganisms.  including 
Cryptospcnidium,  Giardia,  and  viruses. 
The  ICR  will  also  provide  engineering 
data  on  how  PWSs  currently  control  for 
such  contaminants.  This  infoimation  is 
being  collected  becaiise  the  1992 
Regulatory  Negotiating  Committee 
(hmcefordi  referred  to  as  the  Reg.  Neg. 
Committee)  on  microbial  pathogens  and 
disinfectants  and  DBFs  concluded  that 
additional  information  was  needed  to 
assess  the  potential  health  problem 
created  by  the  presence  of  DBFs  and 
pathogens  in  drinking  water  and  to 
assess  the  extent  and  severity  of  risk  in 
order  to  make  sound  regulatory  and 
public  health  dedsicms.  The  ICR  will 
also  provide  information  to  support 
regulatory  impact  analyses  for  various 
regulatory  options,  and  to  help  develop 
monitoring  strategies  for  coct-efEsctively 
implementing  regulations. 

The  VCR.  pertains  to  large  public  water 
systems  serving  populations  at  least 
100,000;  a  more  limited  set  of  ICR 
requirements  pertain  to  ground  water 
systems  serving  between  50,000  and 
100,000  people.  About  300  PWSs 
operating  500  treatment  plants  are 
involved  with  the  extensive  ICR  data 
collection.  Under  the  ICR.  these  PWSs 
monitor  lot  water  quality  factors 
affecting  DBF  formation  and  DBFs 
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within  the  traatment  plant  and  in  the 
distrihution  ^stem  monthly  for  18 
months.  In  addition.  PWSs  must 
provide  operating  data  and  a  description 
of  thair  traatment  plan  design  and 
sui&oe  water  systems  must  mraiitor  for 
bacteria,  viruses,  and  protozoa.  Finally, 
a  sidMBt  of  PWSs  must  perform 
traatment  studies,  using  either  granular 
activated  carbon  (GAC)  or  membrane 
processes,  to  evaliiate  DBP  precursor 
removal  and  control  of  DBI^. 
Monitoiing  for  treatment  study 
mplicability  began  in  September  1996. 
llie  remaining  occurrence  monitoring 
bean  in  July  1997. 

Obe  initial  intmt  of  the  ICR  was  to 
collect  pathogen  occurrence  data  and 
other  information  for  use  in  developing 
the  lESWIK  and  to  estimate  national 
costs  for  various  treatment  options. 
However,  because  of  delays  in 
promulgating  the  ICR  and  technical 
difficulties  associated  with  laboratory 
approval  and  review  of  facility  sampling 
plans.  ICR  monitoring  did  not  begin 
until  July  1. 1997.  which  was  later  than 
originally  anticipated.  As  a  result  of  this 
delay  and  the  new  statutory  deadlines 
for  promulgating  the  Staq^  1  DBPR  and 
lESWTR  in  November  of  1998  (resulting 
from  the  1996  SDWA  amendments),  ICR 
data  nvere  not  available  in  time  to 
support  these  ndes.  In  place  of  the  ICR 
data,  the  Agency  woritwd  with 
stakeholders  to  identify  other  sources  of 
data  developed  since  1994  that  could  be 
used  to  support  the  development  of  the 
Stage  1  DBPR  and  lESWTR  EPA  will 
continue  to  work  with  stakeholders  in 
analyzing  and  using  the  comprehensive 
ICR  data  and  research  for  developing 
future  Enhanced  Surface  Water 
Treatment  requirements  and  the  Stage  2 
DBPR 

2.  Public  Health  Concerns  to  be 
Addressed 

EPA's  main  mission  is  the  protection 
of  human  health  and  the  environment. 
When  carrying  out  this  mission.  EPA 
must  often  mia  regulatory  decisions 
with  less  than  complete  information  and 
with  uncertainties  in  the  available 
information..£PA  beUeves  it  is 
appropriate  and  prudent  to  err  on  the 
side  of  public  health  protection  when 
there  are  indications  that  exposure  to  a 
contaminant  may  present  risks  to  public 
health,  rather  than  take  no  action  imtil 
risks  are  unequivocally  proven. 

In  regard  to  the  Stage  1  DBPR,  EPA 
recognizes  that  the  assessment  of  public 
health  risks  from  disinfection  of 
drinking  water  currentiy  relies  cm 
inherenUy  diffictilt  and  preliminary 
empirical  analysis.  On  one  hand, 
epidemiologic  studies  of  the 
populations  in  various  geographic  areas 


era  hampered  by  difficulties  of  study 
design,  scope,  and  sensitivity.  On  the 
other  hand,  uncertainty  is  involved  in 
the  intopretation  of  rmults  using  high 
dose  animal  toxicological  studies  of  a 
few  of  the  numerous  byproducts  that 
occur  in  disinfected  drinking  water  to 
estimate  the  risk  to  humans  from 
chronic  ejqposure  to  low  doses  of  these 
and  other  byproducts.  Such  stu(Ues  of 
individual  DBPs  is  insufficient  to 
characterize  risks  from  exposure  to  the 
entire  mixtiue  of  DBPs  in  disinfiacted 
drinking  water.  While  recognizing  these 
uncertainties.  EPA  continues  to  believe 
that  the  Stage  1  DBPR  is  necessary  for 
the  protection  of  public  health  from 
exposure  to  potentially  harmful  DBPs. 

A  fundamental  component  in 
assessing  the  risk  for  a  contaminant  is 
the  number  of  people  that  may  be 
exposed  to  the  parameter  of  concern.  In 
this  case,  there  is  a  very  large 
population  potentially  exposed  to  DBPs 
through  drinking  water  in  the  U.S.  Over 
200  million  people  are  served  by  PWSs 
that  apply  a  disinfectant  (e.g.,  chlorine) 
to  water  in  order  to  provide  protection 
against  microbial  contaminants.  While 
these  disinfectants  are  effective  in 
controlling  many  microoiganisms.  they 
react  with  natural  organic  and  inorganic 
metier  in  the  water  to  form  DBPs.  some 
of  which  may  pose  health  risks.  One  of 
the  most  complex  questions  facing 
water  supply  professionals  is  how  to 
minimize  the  risks  from  DBPs  and  still 
maintain  adequate  control  over 
microbial  contaminants.  Because  of  the 
large  munber  of  people  exposed  to 
DBPs.  there  is  a  substantial  concern  for 
any  risks  associated  with  DBPs  that  may 
impact  public  health. 

Since  the  discovery  of  chlorination 
bjrproducts  in  drinking  water  in  1974. 
nimierous  toxicologic^  studies  have 
been  conducted.  Results  from  these 
studies  have  shown  several  DBPs  (e.g., 
bromodichloromethane,  bromofonn, 
chloroform,  dichloroacetic  acid,  and 
bromate)  to  be  carcinogenic  in 
laboratory  animals .  Some  DBPs  (e.g., 
chlorite,  BDCM,  and  certain  haloacetic 
acids)  have  also  been  shown  to  cause 
adverse  reproductive  or  developmental 
effects  in  laboratory  animals.  Although 
many  of  these  studies  have  been 
conducted  at  high  doses,  EPA  believes 
the  studies  provide  evidence  that  DBPs 
present  a  potential  public  health  risk 
that  needs  to  be  addressed. 

In  the  area  of  epidemiology,  a  number 
of  epidemiology  studies  have  been 
conducted  to  investigate  the 
relationship  between  exposure  to 
chlorinated  surface  water  and  cancer. 
While  EPA  cannot  conclude  there  is  a 
causal  link  between  exposure  to 
chlorinated  sur&ce  water  and  cancer. 


these  studies  have  suggested  an 
association,  albeit  small,  between 
bladder,  rectal,  and  col<m  cancer  and 
eJOKMure  to  chlorinated  sur&ce  water. 
While  there  are  fewer  published 
epidemiology  studies  that  have  beoi 
conducted  to  evaluate  the  possible 
relationship  between  exposure  to 
chlorinated  sur&ce  %vater  and 
reproductive  and  developmental  effects, 
a  recent  study  has  suggested  an 
association  between  eariy  term 
miscarriage  and  exposure  to  drinking 
water  witi^  elevated  trihalomethane 
levels.  In  addition  to  this  study,  another 
new  study  reported  a  small  increased 
risk  of  neural  tube  defects  associated 
with  consiunption  of  drinking  water 
containing  high  levels  of  TTHMs. 
However,  no  significant  associations 
were  observed  with  individual  THMs. 
HAAs,  and  haloacetonitriles  (HANs) 
and  adverse  outcomes  in  this  study.  As 
with  cancer,  EPA  cannot  conclude  at 
this  time  there  is  a  causal  link  between 
exposure  to  DBPs  and  reproductive  and 
developmental  effects. 

While  EPA  recognizes  there  are  data 
deficiencies  in  the  information  on  the 
health  effects  from  the  DBPs  and  the 
levels  at  which  they  occur,  the  Agency 
believes  the  weight-of-evidence 
presented  by  the  available 
epidemiological  studies  on  chlorinated 
drinking  water  and  toxicological  studies 
on  individual  DBPs  support  a  potential 
hazard  concern  and  warrant  regulatory 
action  at  this  time  to  reduce  DBP  levels 
in  drinking  water.  Recognizing  the 
deficiencies  in  the  existing  data,  EPA 
believes  the  incremental  two-stage 
approach  for  regulating  DBPs,  agreed 
upon  by  the  regulatory  negotiation 
process,  is  prudent  and  necessary  to 
protect  public  health  and  meet  the 
requirements  of  the  SDWA. 

m  conclusion,  because  of  the  large 
number  of  people  exposed  to  DBPs  and 
the  different  potentid  health  risks  (e.g., 
cancer  and  adverse  reproductive  and 
developmental  effects)  that  may  result 
from  exposure  to  DBPs,  EPA  believes 
the  Stage  1  DBPR  is  needed  to  further 
prevent  potential  health  effects  from 
DBPs,  beyond  that  controlled  for  by  the 
1979  total  trihalomethane  rule.  Both  the 
Reg.  Neg.  Committee  for  the  1994 
proposed  rule  and  the  Microbial  and 
Disinfectants/Disinfection  Byproducts 
Advisory  Committee  (henceforth  cited 
as  the  M-DBP  Advisory  Committee) 
formed  in  March  1997  imder  the  Federal 
Advisory  Committee  Act  (FACA), 
agreed  with  the  need  for  the  Stage  1 
DBPR  to  reduce  potential  risks  from 
DBPs  in  the  near  term,  while 
acknowledging  additional  information 
is  still  needed  for  the  Stage  2  DBPR 
(especially  on  health  effects). 
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3.  |I|legulatory  Negotiation  Process 

iix  1992  EPA  initiated  a  negotiated 
ru^^making  to  address  public  health 
coMcems  associated  with  disinfectants, 
D^Ps.  and  microbial  pathogens.  The 
negotiators  included  representatives  of 
Stjate  and  local  health  and  regulatory 
icies,  public  water  systems,  elected 
Idals,  consumer  groups  and 
iiironmental  groups.  The  Reg.  Neg. 
>inmittee  met  from  November  1992 
DUgh  June  1993. 
rly  in  the  process,  the  negotiators 
agreed  that  large  amoimts  of  information 
necessary  to  understand  how  to 
optimize  the  use  of  disinfectants  to 
concurrently  minimize  microbial  and 
DBjP  risk  on  a  plant-specific  basis  were 
unavailable.  Nevertheless,  the  Reg.  Neg. 
^^Dunittee  agreed  that  EPA  propose  a 
StiEKe  1  DBPR  to  extend  coverage  to  all 
community  and  nontransient 
noQcommunity  water  systems  that  use 
fectants.  reduce  the  current  TTHM 
...  regulate  additional  DBPs,  set 
iits  for  the  use  of  disinfectants,  and 
)uce  the  level  of  organic  precursor 
^topounds  in  the  source  water  that 
react  with  disinfectants  to  form 

A's  most  significant  concern  in 
d^^eloping  regulations  for  disinfectants 

( i  DBPs  was  the  need  to  ensure  that 
adequate  treatment  be  maintained  for 
controlling  risks  from  microbial 
pathogens.  One  of  the  major  goals 
addre^d  by  the  Reg.  Neg.  Committee 
i  to  develop  an  approach  that  would 
uce  the  level  of  exposiue  from 
disinfectants  and  DBPs  without 
undermining  the  control  of  microbial 
pathogens.  Tlie  intention  was  to  ensure 
tb^t  drinking  water  is  microbiologically 
s4^  at  the  limits  set  for  disinfisctants 
ai^d  DBPs  and  that  these  chemicals  do 
nbt  pose  an  unacceptable  health  risk  at 
tli^  limits.  Thus,  the  Reg.  Neg. 
Cpinmittee  also  considered  a  range  of 
miicrobial  issues  and  agreed  that  EPA 
should  also  propose  a  companion 

3Tobial  rule  (lESWTR). 
ollowing  months  of  intensive 
:ussions  and  technical  analysis,  the 
,.  Neg.  Committee  recommended  the 
elopment  of  three  sets  of  rules:  a 
staged  approach  for  the  DBPs 
(^poMl:  59  FR  38668,  July  29. 1994) 
(P>A,  1994a).  an  "interim"  ESWTR 
(ptoposal:  59  FR  38832.  July  29. 1994) 
(EPA.  1994b),  and  an  information 
collection  rule  (proposal:  59  FR  6332. 
Fdiruary  10. 1994)  (EPA.  1994c) 
(ptomulgation:  61FR24354,  May  14. 
1^)  (EPA,  1996a).  The  approach  used 
ill  developing  these  proposals 
o  >  usidered  the  constraints  of 
si  I  nultaneously  treating  water  to  control 


for  both  microbial  contaminants  and  D/ 
DBPs. 

The  Reg.  Neg.  Committee  agreed  that 
the  schedules  for  lESWTR  and 
LTESWTR  should  be  "linked"  to  the 
schedule  for  the  Stage  1  DBPR  to  assure 
simultaneous  compUance  and  a 
balanced  risk-risk  based 
implementation.  The  Reg.  Neg. 
Committee  agreed  that  additional 
information  on  health  risk,  occurrence, 
treatment  technologies,  and  analytical 
methods  needed  to  be  developed  in 
order  to  better  imderstand  the  risk-risk 
tradeoff,  and  how  to  accomplish  an 
overall  reduction  in  health  risks  to  both 
pathogens  and  D/DBPs. 

Finally  the  Reg.  Neg.  Committee 
agreed  that  to  develop  a  reasonable  set 
of  rules  and  to  understand  more  fully 
the  limitations  of  the  current  SWTR, 
additional  field  data  were  critical.  Thus, 
a  key  component  of  the  regidation 
negotiation  agreement  was  the 
promulgation  of  the  ICR  previously 
described. 

4.  Federal  Advisory  Committee  Process 

In  May  1996,  the  Agency  initiated  a 
series  of  public  informational  meetings 
to  provide  an  update  on  the  status  of  the 
1994  proposal  and  to  review  new  data 
related  to  microbial  and  DBP  regulations 
that  had  been  developed  since  July 
1994.  hi  August  1996,  Congress  enacted 
the  1996  SDWA  Amendments  which 
contained  a  number  of  new 
requirements,  as  discussed  above,  as 
well  as  specifying  deadlines  for  final 
promulgation  of  the  lESWTR  and  Stage 
1  DBPR.  To  meet  these  deadlines  and  to 
maximize  stakeholder  participation,  the 
Agency  established  the  M-DBP 
Advisory  Committee  imder  FACA  in 
March  1997,  to  collect,  share,  and 
analyze  new  information  and  data,  as 
well  as  to  build  consensus  on  the 
regulatory  implications  of  this  new 
information.  The  Committee  consisted 
of  17  members  representing  EPA,  State 
and  local  public  health  and  regulatory 
agencies,  local  elected  officials,  drinking 
water  suppliers,  chemical  and 
equipment  manuCactiuers,  and  public 
interest  groups. 

The  M-DBP  Advisory  Committee  met 
five  times  in  March  through  July  1997 
to  discuss  issues  related  to  the  SISWTR 
and  Stage  1  DBPR  Technical  support 
for  these  discussions  was  provided  by  a 
Technical  Work  Ckoup  (TWO) 
established  by  the  Committee  at  its  first 
meeting  in  March  1997.  The 
Committee's  activities  resulted  in  the 
collection,  development,  evaluation, 
and  presentation  of  substantial  new  data 
and  information  related  to  key  elem«its 
of  both  proposed  ndes.  The  Committee 
reached  agreement  on  a  number  of 


major  issues  that  were  discussed  in 
Notices  of  Data  Availability  (NODA)  for 
the  lESWTR  (62  FR  59486,  November  3, 
1997)  (EPA,  1997a)  and  the  Stage  1 
DBPR  (62  FR  59388,  November  3, 1997) 
(EPA.  1997b).  "Hie  major 
recommendations  addressed  by  the 
Committee  and  in  the  NODAs  were  to: 
(1)  Maintain  the  proposed  MCLs  for 
TTHM,  HAA5,  and  bromate;  (2)  modify 
the  enhanced  coagulation  requirements 
as  peirt  of  DBP  control;  (3)  include  a 
microbial  benchmarking/profiling  to 
provide  a  methodology  and  process  by 
which  a  PWS  and  the  State,  working 
together,  assure  that  there  will  be  no 
significant  reduction  in  microbial 
protection  as  the  result  of  modifying 
disinfection  practices  in  order  to  meet 
MCLs  for  TTHM  and  HAAS;  (4) 
continue  credit  for  compUance  with 
applicable  disinfection  requirements  for 
disinfection  applied  at  any  point  prior 
to  the  first  customer,  consistent  with  the 
existing  SWTR;  (5)  modify  the  turbidity 
performance  requirements  and  add 
requirements  for  individual  filters;  (6) 
establish  an  MCLG  for  Cryptosporidium; 
(7)  add  reqiiirements  for  removal  of 
Ciyptosporidiiun;  (8)  provide  for 
mandatory  sanitary  surveys;  and  (9) 
make  a  commitment  to  additional 
analysis  of  the  role  of  Cryptosporidium 
inactivation  as  part  of  a  multiple  barrier 
concept  in  the  context  of  a  subsequent 
Federal  Register  microbial  proposal.  The 
new  data  and  analysis  supporting  the 
technical  areas  of  agreement  were 
summarized  and  explained  at  length  in 
EPA's  1997  NODAs  (EPA.  1997a  and 
EPA,  1997b). 

5. 1997  and  1998  Notices  of  Data 
Availability 

]d  November  1997  EPA  published  a 
NODA  (USEPA,  1997b)  that 
siunmarized  the  19d4  proposal; 
described  new  data  and  information  that 
the  Agency  has  obtained  and  analyses 
that  have  been  developed  since  the 
proposal;  provided  information 
concerning  the  July  1997 
recommendations  of  the  M-DBP 
Advisory  Committee  on  key  issues 
related  to  the  proposal  (described 
above);  and  requested  comment  on  these 
recommendations,  as  well  as  on  other 
.  regulatory  implications  that  flow  from 
the  new  data  and  information.  The 
Agency  solicited  additional  data  and 
information  that  were  relevant  to  the 
issues  discussed  in  the  DBP  NODA.  EPA 
also  requested  that  any  information  the 
Agency  should  consider  as  part  of  the 
final  rule  development  process 
regarding  data  or  views  submitted  to  the 
Agency  since  the  close  of  the  comment 
period  on  the  1994  proposal,  be 
formally  resubmittwl  during  the  90-day 
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comment  period  unless  already  in  the 
underlying  record  in  the  docket  for  the 
NODA. 

In  March  1998,  EPA  issued  a  second 
DBP  NODA  (EPA.  1998a)  that 
summarized  new  health  effects 
information  received  and  analyzed  since 
the  November  1997  NODA  and 
requested  comments  on  several  issues 
related  to  the  simultaneous  compliance 
with  the  Stage  1  DBPR  and  the  Lead  and 
Copper  Rule.  The  1998  NODA  indicated 
EPA  was  considering  increasing  the 
MCLC  for  chloroform  from  zero  to  0.3 
mg/L  and  the  proposed  MCLC  for 
chlorite  from  0.08  mg/L  to  0.8  mg/L. 
EPA  also  requested  comment  on 


increasing  the  Maximiun  Residual 
Disinfection  Level  Goal  (MRDLG)  for 
chlorine  dioxide  from  0.3  mg/L  to  0.8 
mg/L.  Today's  final  rule  was  developed 
based  on  the  outcome  of  the  1992  Reg. 
Neg.,  the  1994  proposed  rule,  the  1997 
FACA  process,  and  both  the  1997  and 
1998  DBP  NODAs,  as  well  as  a  wide 
range  of  technical  comments  from 
stakeholders  and  members  of  the  public. 
A  summary  of  today's  rule  follows. 

n.  Summary  of  Final  Stage  1 
Disinfection  Byproduct  Rule 

A.  Applicability 

The  final  Stage  1  DBPR  applies  to 
community  water  systems  (CWSs)  and 


nontransient  noncommunity  water 
systems  (NTNCWs)  that  treat  thefr  water 
with  a  chemical  disinfectant  for  either 
primary  or  residual  treatment.  In 
addition,  certain  requirements  for 
chlorine  dioxide  apply  to  transient 
noncommunity  water  systems 
(TNCWSs). 

B.  MRDLGs  and  MRDLsfor  Disinfectants 

EPA  is  finalizing  the  following 
MRDLGs  and  maximum  residual 
disinfectant  levels  (MRDLs)  for  chlorine, 
chloramines,  and  chlorine  dioxide  in 
Table  II-l. 


Table  ll-l.— MRDLGs  and  MRDLs  for  Disinfectants 


Disinfectant  residual 


Chlonne 

Ctiloramine 

Chlorine  Dioxide 


MRDLG  (mg/L) 


4(asCl2) 
4(asCl2) 
0.8  (as  CIO2) 


MROL  (mg/L) 


4.0  (as  Clj) 
4.0  (as  Qj) 
0.8  (as  CIO2) 


C.  MCLGs  and  MCLsfor  TTHMs.  HAAS. 
Chlorite,  and  Bromate 

EPA  is  finalizing  the  MCLGs  and 
MCLs  in  Table  11-2. 


Table  11-2.— MCLGs  and  MCLs  for  Disinfection  Byproducts 


Disinfection  byproducts 


Total  trihalomethanes  (TTHM)  ^ 

—Chloroform , 

— Broitxxichloromethane  .. 
— Dtxomcx^hloromethane  .., 
— Biomoform 

Haloacetic  acids  (five)  (HAAS)^  . 

— Dichloroacetic  acid 

—Trichloroacetic  acid  

Chlorite „„, 

Bromate , 


IMCLG  (mQlL) 

MCL(mgrt.) 

N/A 

0 

0 

0.06 

0 
N/A 

0 

0.3 

0.8 

0 

0.080 

0.060 

1.0 
0.010 

N/A— Not  applicable  because  there  are  no  individual  MCLGs  lor  TTHMs  or  HAAs. 

22SLIl!lSr^IS2'^.'?  12!.®'^'"  °\^  concentrations  of  chlorofonn.  bromodichloromethane.  dibronrwchloromethane.  and  bromoform. 

''Haioacelic  aads  (five)  is  the  sum  of  the  concentrations  of  mono-,  di-.  and  trichloroacetic  acids  and  mono-  and  dibromoacetic  acids 


D.  Treatment  Technique  for  Disinfection 
Byproduct  Precursors 

Water  systems  that  use  surface  water 
or  ground  water  under  the  direct 
influence  of  siirfiace  water  and  use 


conventional  filtration  treatment  are 
required  to  remove  specified 
percentages  of  organic  materials 
(measured  as  total  organic  carbon)  that 
may  react  with  disinfectants  to  form 
DBFs  as  indicated  in  Table  11-3. 


Removal  will  be  achieved  through  a 
treatment  technique  (enhanced 
coagulation  or  enhanced  softening) 
unless  a  system  meets  alternative 
criteria  discussed  in  Section  m.D. 


Table  11-3.— Required  Removal  of  Total  Organic  Carbon  by  Enhanced  Coagulation  and  Enhanced  Softening 

FOR  Subpart  H  Systems  Using  Conventional  Treatment  ••''.c 


Source  Water  TOC  (mg/L) 


>2.0-4.0 
>4.0-8.0 


Source  Water  Alkalinity  (mg/L  as 
CaCOs)  (percent) 

0-60 

>60-120 

>120 

35.0 
45.0 

25.0 
35.0 

15.0 
25.0 
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TABLE  11-3.— REQUIRED  REMOVAL  OF  TOTAL  ORGANIC  CARBON  BY  ENHANCED  COAGULATION  AND  ENHANCED  SOFTENING 

FOR  Subpart  H  Systems  Using  Conventional  Treatment  ••"'-continued 


Source  Water  TOC  (mg/L) 


Source  Water  AloUnity  (mgO.  as 
CaCOs)  (percent) 


0-60 


>60-120 


>120 


>i.) 


50.0 


40.0 


30.0 


■Systems  meeting  at  least  one  of  the  concftions  in  Section  141.135<a)(2)  (iHvi)  of  the  rule  are  not  required  to  operate  the  removals  in  this 


table. 


>>Softening  systems  meeting  one  of  the  two  alternative  compliance  criteria  in  Section  141.135(a)(3)  of  the  mie  are  not  required  to  meet  the  re- 

lyals  in  ttiis  table. 

-pystems  practicing  softening  must  meet  the  TOC  removal  requirements  in  the  last  column  to  the  right  • 

is  set.  PWS  that  are  unable  to  achieve  an  exemptions).  Table  II.4  includes  the 

MCL  or  MRDL  may  be  granted  a  BATs  for  each  of  the  MCLs  or  MRDLs 

variance  if  they  use  the  BAT  and  meet  that  EPA  is  promulgating  in  today's 

other  requirements  (see  section  III.M  for  Stage  1  DBPR. 
a  disciission  of  variances  and 


ElBAT  for  Disinfectants.  TTHMs. 
H '  A5,  Chlorite,  and  Bromate 

1  Jnder  the  SDWA,  EPA  must  specify 
tb  (  BAT  for  each  MCL  (or  MRDL)  that 


Table  IM,— BAT  for  Disinfectants  and  Disinfection  Byproducts 


Disinfectant/DBP 


Best  available  technology 


Disinfectants 


C 1  orine  residual  

C  \  oramine  residual  

C 1  orine  dioxide  residual 


Control  of  treatment  processes  to  reduce  disinfectant  demand  and  control  of  disinfection  treatment  processes  to 

reduce  deinfectant  levels. 
Control  of  treatment  processes  to  reduce  disinfectant  demand  and  control  of  disinfection  treatment  processes  to 

reduce  disinfectant  levels. 
Control  of  treatment  processes  to  reduce  disinfectant  demand  and  control  of  disinfection  treatment  processes  to 
■  reduce  disinfectant  levels. 


Disinfection  Byproducts 


Ti  >  al  trihalomettianes 
T  >ial  haloacetic  acids 
CNorite  


Bf^mati 
IGAC 


Enhanced  coagulation  or  enhanced  softening  or  GACIO*.  with  chlorine  as  the  primary  and  residual  disinfectant. 
Enhanced  coagulation  or  enhanced  softening  or  GACIO*.  with  chlorine  as  the  primary  and  residual  disinfectant 
Control  of  treatment  processes  to  reduce  disinfectant  demand  and  control  of  disinfection  treatment  processes  to 

reduce  disinfectant  levels. 
Control  of  ozone  treatment  process  to  reduce  production  of  bromate.  


JGACIO  means  granular  activated  carbon  with  an  empty  bed  contact  time  of  10  minutes  and  reactivation  frequency  for  GAC  of  no  more  than 
sikl  months. 


Compliance  Monitoring  Requirements 

!k)mpliance  monitoring  requirements 
at)  I  explained  in  Section  III.H  of  today's 
n  I  e.  EPA  has  developed  routine  and 
n  li  luced  compliance  monitoring 
St  I  lemes  for  disinfectants  and  DBPs  to 
b  3  protective  from  difiierent  types  of 
health  concerns,  including  acute  and 
1(  II  ig-term  effects. 

.  Analytical  Methods 

SPA  has  approved  five  methods  for 
n  I  jasmement  of  free  chlorine,  four 
n  1  ithods  for  combined  chlorine,  and  six 
f(  ir  total  chlorine.  EPA  has  also 
a  iproved  tv\ro  methods  for  the 
n  i^surement  of  chlorine  dioxide 
residuals;  three  methods  for  the 
measurement  of  HAAS;  three  methods 
f( » r  the  measiuement  of  TTHMs;  three 
n  I  sthods  for  the  measurement  of  TCXI7 
E  i  ssolved  Organic  Carbon  (DOC);  two 
B I  sthods  for  the  monthly  measiuement 
of  chlorite  and  one  method  for  the  daily 


monitoring  of  chlorite;  two  methods  for 
bromide;  one  method  for  the 
measurement  of  bromate;  and  one 
method  for  the  measurement  of  UV254. 
Finally,  EPA  approved  all  methods 
allowed  in  §  141.89(a)  for  measuring 
alkalinity.  These  issues  are  discussed  in 
more  detail  in  section  III.G. 

H.  Laboratory  Certification  Criteria 

Consistent  with  other  drinking  water 
regulations,  determinations  of 
compliance  with  the  MCLs  may  only  be 
conducted  by  certified  laboratories.  EPA 
is  requiring  diat  analyses  can  be 
conducted  by  a  party  acceptable  to  EPA 
or  the  State  in  those  situations  where 
the  parameter  can  adequately  be 
measured  by  someone  other  than  a 
certified  laboratory  and  for  which  there 
is  a  good  reason  to  allow  analysis  at 
other  locations  (e.g.,  for  samples  which 
normally  deteriorate  before  reaching  a 
certified  laboratory,  especially  when- 
taken  at  remote  locations).  For  a 


detailed  discussion  of  the  lab 
certification  requirements,  see  section 

in.N. 

/.  Variances  and  Exemptions 

Variances  and  exemptions  will  be 
permitted  in  accordance  with  existing 
statutory  and  regulatory  authority.  For  a 
detailed  discussion  see  section  in.M. 

/.  State  Recordkeeping,  Primacy,  and 
Reporting  Requirements         >. 

The  Stage  1  DBPR  requires  States  to 
adopt  several  regulatory  requirements, 
including  public  notification 
requirements.  MCLs  for  DBPs,  MRDLs 
for  disinfectants,  and  the  requirements 
in  Subpart  L.  In  addition.  States  are 
required  to  adopt  several  special 
primacy  requirements  for  the  Stage! 
DPBR.  States  are  also  required  to  keep 
specific  records  in  accordance  with 
existing  regulations  and  additional 
records  specific  to  the  Stage  1  DBPR. 
Finally,  the  rule  does  not  require  any 
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State  additional  reporting  requirements 
beyond  those  required  under  existing 
regulations.  These  requirements  are 
discussed  in  more  detail  in  Section  III.L. 

K.  System  Reporting  Requirements 

System  are  required  to  report 
monitoring  data  to  the  State  as 
disciissed  in  Section  III.K. 

L  Guidance  Manuals 

EPA  is  developing  guidance  for  both 
systems  and  States  for  the 
implementation  of  the  Stage  1  DBPR 
and  the  lESWTR.  The  guicknce  manuals 
include:  Guidance  Manual  for  Enhanced 
Coagulation  and  Precipitative  Softening; 
Disinfection  Benchmark  Guidance 
Manual;  Turbidity  Guidance  Manual; 
Alternative  Disinfectants  and  Oxidants 
Guidance  Manual;  M/DBP  Simultaneous 
Compliance  Manual;  Sanitary  Survey 
Guidance  Manual;  Unfiltered  Systems 
Guidance  Manual;  and  Uncovered 
Finished  Water  Reservoirs.  Guidance 
manuals  will  be  available  after  the 
publication  of  the  Stage  1  DBPR. 

M.  Regulation  Review 

Under  the  provisions  of  the  SDWA 
(Section  1412(b)(9)).  the  Agency  is 
required  to  review  NPDWRs  at  least 
once  every  six  years.  As  mentioned 
previously,  today's  final  rule  revises, 
updates,  and  supersedes  the  regulations 
for  total  trihalomethanes,  initially 
published  in  1979.  Since  that  time, 
there  have  been  significant  changes  in 
technology,  treatment  techniques,  and 
other  regulatory  controls  that  provide 
for  greater  protection  of  hiunan  health. 
As  such,  for  today's  rule,  EPA  has 
analyzed  innovations  and  changes  in 
technology  and  treatment  techniques 
that  have  occurred  since  promulgation 
of  the  interim  TTHM  regidations.  That 
analysis,  contained  primarily  in  the  cost 
and  technology  dociunent  supporting' 
this  rule,  supports  the  changes  in  the 
Stage  1  DBPR  bom  the  1979  TTHM  rule. 
EPA  believes  that  the  innovations  and 
changes  in  technology  and  treatment 
techniques  that  result  in  changes  to  the 
1979  TTHM  regulations  are  feasible 
within  the  meaning  of  SDWA  Section 
1412(b). 

m.  E^qilanation  of  Final  Rule 

A.  KfCLGs/hOiDLGs 

MCLGs  are  set  at  levels  at  which  no 
known  or  anticipated  adverse  health 
effects  occur,  allowing  for  an  adequate 
margin  of  safety.  Establishment  of  an 
MCLG  for  each  specific  contaminant  is 
based  on  the  available  evidence  of 
carcinogenicity  or  noncancer  adverse 
health  efEscts  from  drinking  water 
exposure  using  EPA's  guidelines  for  risk 
assessment  (see  the  proposed  rule  at  59 


FR  38677  for  a  detailed  discussion  of 
theprooess  for  establishing  MQiGs). 

The  final  Stage  1  DBPR  contains 
MCLGs  for  four  THMs  (chloroform, 
bromodichloromethane, 
dibromochloromethane,  and 
bromoform);  two  haloacetic  acids 
(dichloroacetic  add  and  trichloroacetic 
acid):  bromate;  and  chlorite  (see  table 
n-2  for  final  MCLG  levels).  These 
MCLGs  are  the  same  as  those  proposed 
in  1994  with  the  exception  of  chlorite, 
which  increased  from  0.08  mg/L  to  0.8 
mg/L.  The  MCLG  for  chloral  hydrate  has 
been  dropped  since  EPA  has  concluded 
that  it  will  be  controlled  by  the  MCLs 
for  TTHM  and  HAAS  and  the  enhanced 
coagulation  treatment  technique. 

The  final  Stage  1  DBPR  contains 
MRDLGs  for  chlorine,  chloramines  and 
chlorine  dioxide  (see  table  II-l  for  final 
MRDLG  levels).  The  MRDLGs  are  as  the 
same  as  those  proposed  in  1994,  with 
the  exception  of  chlorine  dioxide, 
which  increased  from  0.3  mg/L  to  0.8 
mg/L. 

The  MRDLG  concept  was  introduced 
in  the  proposed  rule  for  disinfectants  to 
reflect  the  fact  that  these  substances 
have  beneficial  disinfection  properties. 
As  with  MCLGs,  MRDLGs  are 
established  at  the  level  at  which  no 
known  or  anticipated  adverse  effects  on 
the  health  of  persons  occiu*  and  which 
allows  an  adequate  margin  of  safety. 
MRDLGs  are  nonenforceable  health 
goals  based  only  on  health  effects  and 
exposure  information  and  do  not  reflect 
the  benefit  of  the  addition  of  the 
chemical  for  control  for  wateiborne 
microbial  contaminants.  By  using  the 
term  "residual  disinfectant"  in  lieu  of 
"contaminant",  EPA  intends  to  avoid 
situations  in  which  treatment  plant 
operators  are  reluctant  to  apply 
disinfectant  dosages  above  the  MRDLG 
during  short  periods  of  time  to  control 
for  microbial  risk. 

EPA  received  numerous  comments  on 
the  use  of  the  term  MRDLG.  The 
majority  of  conunenters  agreed  that  the 
term  N^U)LG  was  appropriate  to  use  in 
place  of  MCLG  for  disinfectants.  Other 
commenters  agreed,  but  felt  that  the 
langiiage  should  more  strongly  reflect 
that  disinfectants  are  necessary  and  that 
short-term  exposuire  to  elevated  levels  of 
the  disinfectants  is  not  a  health  concern. 
Some  commenters  suggested  that 
MRDLGs  be  extended  to  ozone, 
potassium  permanganate  and  iodine. 

In  response,  EPA  agrees  with  the 
majority  of  commenters  that  the  use  of 
the  term  MRDLG  is  appropriate  and 
therefore  the  final  rule  retains  this  term. 
EPA  believes  the  language  on  the 
importance  of  disinfectants  is  adequate 
in  the  rule  and  thus  has  not  changed 
this  language.  EPA  does  not  agree  that 


the  potential  health  effects  fit>m  short- 
term  exposure  to  elevated  levels  of 
disinfectants  can  be  dismissed.  Ozone 
does  not  require  an  MRDLG  because  it 
reacts  so  completely  that  it  does  not 
occur  in  water  delivered  to  consumers. 
Finally,  EPA  believes  the  use  of  the 
MRDLGs  for  other  disinfectants  or 
oxidants  would  not  be  appropriate  since 
MRDLGs  are  developed  for  regulated 
compounds  controlled  by  MRDLs  or 
treatment  techniques  and  EPA  does  not 
allow  these  compoimds  to  be  used  to 
demonstrate  compliance  with 
disinfection  requirements. 

The  information  EPA  relied  on  to 
establish  the  MCLGs  and  MRDLGs  was 
described  in  the  1994  proposal  (EPA, 
1994a),  the  1997  DBP  NCH)A  (EPA, 
1997b),  and  the  1998  NODA  (EPA. 
1998a).  Criteria  and  assessment 
documents  to  support  the  MCLGs  and 
MRDLGs  are  included  in  the  docket 
(EPA,  1993a;  EPA,  1994  d-h;  EPA, 
1997c;  EPA,  1998  b-f;  and  EPA,  1998p). 
A  summary  of  the  occiurence  and 
exposure  information  for  this  ryile  are 
detailed  in  "Occurrence  Assessment  for 
Disinfectants  and  Disinfection 
Byproducts  in  Public  Drinking  Water 
Supplies'  (EPA,  1998u).  The  discussion 
of  die  data  used  to  establish  the  MCLGs 
and  MRDLGs  and  a  summary  of  the 
major  public  comments  for  these 
chemicals  are  included  below.  A  more 
detailed  discussion  is  included  below 
for  chloroform,  DCA,  chlorite,  chloride 
dioxide,  and  bromate  than  the  other 
disinfectants  and  DBFs.  This  is  the  case 
because  significant  new  data  has 
become  available  since  the  1994 
proposal  for  these  four  DBFs  and  one 
disinfectant. 

1.  MCLG  for  Chloroform 

a.  Today's  Rule.  After  careful 
consideration  of  all  public  comments. 
EPA  has  concluded  at  this  time  to 
promulgate  an  MCLG  for  chloroform  of 
zero  as  proposed.  This  conclusion 
reflects  an  interim  risk-management 
decision  on  the  part  of  the  Agency.  The 
Agency  recognizes  the  strength  of  the 
sci«ice  in  support  of  a  non-linear 
approach  for  estimating  carcinogenicity 
of  chloroform.  EPA  received  public 
comments  that  questioned  the 
underlying  basis  and  approach  used  to 
reach  the  science  judgment  that  the 
mode  of  chloroform's  carcinogenic 
action  supports  a  nonlinear  approach. 
Equally  important  are  the  policy  and 
regulatory  issues  raised  by  stakeholdere 
that  touch  on  this  issue.  EPA  believes 
that  it  is  essential  to  pursue  a  further 
dialogue  with  stakeholdere  on  the  issues 
raised  in  the  public  comments  before 
applying  the  substantial  new  data  and 
science  on  the  mode  of  carcinogenic 
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ai :  ion  discussed  in  the  1998  NODA  to 
tni  important  decision  of  moving  to  a 
npD-linear  cancer  extrapolation 
approach  for  drinking  water 
cetitaminants  under  the  SDWA. 
Moreover,  EPA  will  complete  additional 
d^berations  with  the  Agmcy's  Science 
Advisory  Board  (SAB)  (open  to 
stakeholder  presentations  to  the  SAB) 
ott  the  analytical  approach  used  to 
evaliiate  and  reach  conclusions  on  mode 
of  action  data,  and  the  science  basis  for 
e  mode  of  carcinogenic  action  for 
^orofoim. 
evaluating  how  to  proceed  in  the 
elopment  of  an  MCLG  for 
oroform,  the  Agency  believes  two 
actional  factors  must  be  taken  into 
cfalisideration.  First,  as  part  of  the  1996 
SDWA  amendments.  Congress 
niandated  that  the  Stage  1  DBPR  rule  be 
p  rpmulgated  by  November  1998.  EPA 
hiaB  concluded  that  it  would  be 
iaipossible  to  complete  the  additional 
deliberations  noted  above  in  time  to 
t  tiiis  statutory  deadline.  Second,  as 
lained  below,  the  Ag«icy  has  also 
pleted  analysis  indicating  that 
regardless  of  whether  the  MCXG  is 
be|Bed  on  a  low-dose  linear  or  non-linear 
ipolation  approach,  the  MCL 
brceable  standard  for  TTHMs  of  0.08 
will  not  be  affected.  In  light  of 
these  issues,  EPA  believes  it  is 
anpropriate  and  consistent  witii  the 
p  Oblic  health  goals  of  Uie  SDWA  to 
e  sUblish  a  zero  MCLG  for  chloroform 
based  on  a  linear  default  extrapolation 
roach  until  the  Agraicy  is  able  to 
plete  additional  deliberations  with 
Agency's  SAB  on  the  analytical 
iproach  used  to  evaluate  and  reach 
elusions  on  mode  of  action  data  and 
science  basis  for  the  mode  of 

ogenic  action  for  chloroform,  and 
plete  the  process  of  further  public 
dialogue  on  the  important  question  of 
0  ipving  to  a  non-linear  cancer 
e  i^polation  approach.  EPA  also  notes 
it  its  approach  is  consistent  with 
slative  history  of  the  SDWA  (see  56 
3533— EPA,  1991)  and  the  1996 
WA  Amendments. 

Background  and  Analysis.  As  part 
its  1994  Stage  1  DBP  proposal  (EPA. 
),  EPA  requested  comment  on  a 
^Bfro  MCLG  for  chloroform.  This  was 
insistent  with  information  provided  to 
tfUB  1992  Reg.  Neg.  Committee  and  was 
bfased  on  data  from  a  drinking  water 
study  by  Jorgensen  et  al.  (1985) 
i  lidicating  an  increase  of  kidney  tiunors 
L  ij  male  rats  in  a  dose-related  manner. 
H Wever,  at  the  time  of  the  proposal 
thisre  was  insufficient  data  to  determine 
t^  mode  of  carcinogenic  action  for 


chloroform.  Therofore,  EPA  based  its 
1994  proposal  on  a  risk  management 
decision  that  a  presumptive  or  low-dose 
linear  de&iilt  (i.e,  MCLG  of  zero)  was 
appropriate  imtil  more  research  became 
available  and  there  was  an  adequate 
opportunity  to  work  with  stakeholders 
and  the  scientific  community  to 
evaluate  and  assess  the  technical  as  well 
as  policy  and  regulatory  implications  of 
such  new  information.  The  1994 
proposal  also  reflected  the  Agency's 
1986  Guidelines  for  Carcinogen  Ittsk 
Assessment  (EPA,  1986)  which 
recommended  reliance  on  the  default 
assumption  of  low-doee  linearity  in  the 
absence  of  substantial  information  on 
the  mechanism  of  carcinogenicity. 

Since  the  1994  proposal,  over  30 
toxicological  studies  have  been 
published-on  chloroform.  These  studies 
were  discussed  in  the  November  1997 
Stage  1  DBP  NODA  (EPA,  1997b).  In 
addition,  EPA  published  a  second  DBP 
NODA  in  March  1998  (EPA,  1998a) 
which  discussed  recommendations  and 
findings  fii^m  a  1997  International  Life 
Sciences  Institute  project  (ILSI,  1997), 
co-sponsored  by  tPA.  on  the  cancer 
assessment  for  chloroform.  The  ILSI 
project  included  the  analysis  and 
conclusions  from  an  expert  panel  which 
was  convened  and  charged  with 
reviewing  the  available  database 
relevant  to  the  carcinogenicity  of 
chloroform,  and  considering  how  end 
points  related  to  mode  of  action  can  be 
applied  in  hazard  and  dose-response 
assessment  by  using  guidance  provided 
by  the  EPA's  1996  ^posed  Guidelines 
for  Carcinogen  Assessment  (EPA, 
1996b).  The  panel  was  made  up  of  10 
internationally  recognized  scientists 
fit>m  academia,  industry,  government, 
and  the  private  sector.  Bamd  on  a 
consideration  of  the  ILSI  panel  findings 
and  an  assessment  of  new  data  on 
chloroform  since  1994,  EPA  requested 
comment  in  the  1998  NODA  on  the 
Agency's  science  conclusion  that 
cUorofonn  is  a  likely  human  carcinogen 
and  that  available  scientific  analysis 
supports  a  non-linear  mode  of  action  for 
estimating  the  carcinogenic  risk 
associated  with  lifetime  exposure  from 
ingesting  drinking  water. 

As  part  of  the  1998  NODA,  EPA  also 
requested  comment  on  a  revised 
chloroform  MCLG  of  0.30  mg/L.  The 
revised  MCLG  was  premised  on  the 
substantial  new  science  noted  above 
that  supports  a  non-linear  mode  of 
action.  In  calculating  the  specific 
MCLG,  EPA  relied  upon  data  relating  to 
hepatoxidty  in  dogs  (EPA.  1994a).  litis 
hepatoxidty  endpoint  was  deemed 


appropriate  given  that  hepatic  injury  is 
the  primary  eCEsct  following  chloroform 
exposure;  and  that  an  MCLG  based  on 
protection  against  liver  toxicity  diould 
be  protective  against  carcinogenicity 
given  that  the  putative  mode  of  action 
understanding  for  chlorofonn  involves 
cytotoxicity  as  a  key  event  preceding 
tumor  development.  The  MCLG  of  0.3 
mg/L  was  calculated  using  a  relative 
source  contribution  (RSC)  of  80  percent. 
The  RSC  of  80  percent  was  based  on  the 
assumption  that  most  exposure  to 
chloroform  is  likely  to  come  from 
ingestion  of  drinking  water.  The  80 
percent  assumption  for  the  RSC  was 
consistent  with  the  calculations  used  to 
derive  the  MCLGs  for  D/DBPs  in  the 
1994  proposal.  Based  on  information 
received  during  the  public  comment 
period  for  the  1998  NODA,  EPA  is 
considering  revising  its  estimate  of  the 
RSC  for  chloroform  as  disciissed  below. 

Since  the  1998  NODA,  EPA  has 
reevaluated  elements  of  the  analysis 
underlying  a  revised  MCLG  of  0.30  mg/ 
L.  Considering  recent  information  not 
fully  analyzed  as  part  of  the  1998 
NODA,  the  Agency  is  considering 
revising  the  assumption  of  an  80%  RSC 
from  ingestion  of  drinking  water  in  view 
of  data  which  indicates  that  exposiuv  to 
chlorofonn  via  inhalation  and  dermal 
exposure  may  potentially  contribute  a 
substantial  percentage  of  the  overall 
exposiue  to  chlorofonn  depending  on 
the  activity  patterns  of  individuals. 
Also.  EPA  is  in  the  process  of 
developing  a  policy  for  incorporating 
inhalation  and  dermal  exposure  into  the 
derivation  of  the  RSC  Furthermore, 
there  is  considerable  uncertainty 
regarding  the  potential  exposure  to 
chloroform  via  the  dietary  route  and 
there  is  information  whidi  indicates 
individuals  who  are  frequent  swimmers 
may  receive  a  large  amount  of 
chloroform  during  swimming.  There  are 
additional  uncertainties  regarding  other 
possible  highly  exposed  sub- 
populations,  e.g.,  from  use  of 
hiunidifiers.  hot-tubs,  and  outdoor 
misters.  In  conclusion,  because  there 
may  be  a  potential  for  exposure  to 
chloroform  from  other  routes  of 
exposure  than  ingestion  of  drinking 
water,  EPA  is  considering  using  the  20 
percent  default  floor  to  ensure  adequate 
public  health  protection.  The  20  percent 
has  been  used  historically  for  drinking 
water  contaminants  other  than  D/DBPs 
when  there  is  uncertainty  in  the 
available  exposiue  data.  The  use  of  the 
20  percent  RSC  for  chloroform  would 
produce  a  MCLG  of  0.07  mg/L: 
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w^  ^  , . , -.  O.OI  mg^g/d  X  70  kg  X  0.2 

MCLG  for  cfaloiofonn _s_2 s =  o.07  im/L 

2L/d  ^ 


In  addition  to  its  reassessment  of 
technical  assumptions  imderlying  the 
revised  MCLG.  the  Agency  has  also 
reviewed  and  carefully  considered  in 
detail  a  number  of  significant  comments 
on  the  1998  NODA.  These  comments 
reflect  both  substantial  scientific 
support  as  well  as  significant  concerns 
with  a  possible  MCLG  of  0.30  mg/L.  As 
outlined  in  more  detail  below,  a  number 
of  nationally  recognized  scientific 
experts  strongly  afBrmed  the  data  and 
technical  rationale  for  relying  upon  a 
non-linear  mode  of  action  for 
chloiof<»m.  Other  commenters. 
however,  highlighted  several  scientific 
issues  they  felt  were  not  adequately 
considered.  These  commenters  also 
emphasized  their  concern  that  the 
policy,  regulatory,  and  enforcement 
implications  related  to  a  revised  MCLG 
were  not  raised  by  EPA  in  either  the 
1992  or  the  1997  regulatory  negotiation 
processes  leading  up  to  today's  final 
rule.  Thus,  these  commenters  felt  that  a 
ntunber  of  stakeholders  who 
recommended  support  for  components 
of  the  Stage  1  DBPR  rule  did  so  under 
one  set  of  conditions  and  assumptions 
that  the  Agency  subsequently  changed 
without  providing  a  sufficient 
opportunity  for  further  debate  and 
discussion. 

EPA  believes  that  an  adequate 
opportunity  for  notice  and  comment 
was  provided  as  a  resiilt  of  the  1997  and 
1998  DBP  NODAs  on  the  underlying 
scientific  data  and  technical  issue  of 
moving  to  a  non-linear  extrapolation 
approach  based  on  an  understanding  of 
the  mode  of  carcinogenic  action  for 
chloroform  and  recalculating  the 
chloroform  MCLG  to  a  nonzero  number. 
However,  the  Agency  recognizes  that 
reliance  on  a  non-linear  mode  of  action 
imder  the  SDWA  does  represent  a 
significant  and  precedential,  albeit 
sound,  application  of  new  science  to  the 
policy  development  and  risk 
numagement  decision  making  process  of 
establishing  appropriately  protective 
MCLGs.  TTie  Agency  also  recognizes 
that  although,  as  discussed  below,  a 
revised  MCLG  for  chloroform  would  not 
affect  the  TTHM  MCL  under  today's 
rule,  the  precedential  decision  to  utilize 
a  non-linear  cancer  extrapolation 
approach  clearly  has  important 
implications  lot  the  development  of 
future  MCLGs  where  there  is  also 
adequate  scioitific  research  and  data  to 
support  such  a  non-linear  analysis. 

in  reviewing  the  range  of  scientific, 
policy,  and  r^ulatory  analyses  and 


strongly  held  views  associated  with 
development  of  the  chlorofoim  MCLG, 
EPA  notes  that  the  one  question  not 
fundamentally  at  issue  is  the 
establishment  of  the  0.080  mg/L  TTHM 
MCL.  The  majority  of  cmnmentere  who 
addressed  the  proposed  TTHM  MCL 
continue  to  support  it.  This  is 
particularly  important  to  EPA  in  light  of 
congressional  action  with  regard  to  the 
M-DBP  process  in  the  1996  SDWA 
Amendments.  In  enacting  the 
Amendments  and  particidarly  in 
expressing  congressional  intent  in  the 
conference  Report.  Congress  was  careful 
to  emphasize  "that  the  new  provisions 
of  this  conference  agreement  not 
conflict  with  the  parties'  agreement  nor 
disrupt  the  implementation  of  the 
regulatory  actions,"  (such  as  the  ciurent 
agreement  (m  an  TTHM  MCL  of  0.080 
mg/L).  Both  of  these  important  elements 
of  the  Congressional  intent  were 
reflected  in  the  statutory  text  Section 
1412(b)(2)(C)  requires  EPA  to  maintain 
the  M-4)BP  rule  staggered  promulgation 
strategy  agreed  to  by  the  negotiated 
rulemaking:  and  Section  1412(b)(6)(C) 
exempted  the  future  M-CBP  rules  from 
the  new  cost-benefit  standard-setting 
provision  (1412(b)(6)(A))  but  not  bma 
the  new  risk-risk  provision  (1412(b)(5)), 
because  the  latter  was  a  part  of  the 
negotiated  ridemaking  agremnent  but 
the  former  was  not. 

The  Agency,  itself,  also  believes  that 
the  underlying  logic,  data,  and  rationale 
supporting  establishment  of  a  TTHM  of 
0.080  mg/L  MCL  is  compelling,  and  this 
is  a  critical  factor  in  the  Agency's 
chloroform  MCLG  decision  under 
today's  rule.  Under  either  a  low-dose 
linear  or  non-linear  extrapolation  to 
derive  the  MCLG.  the  final  TTHM  MCL 
remains  unaffected. 

After  thorou^  review  of  the  data  and 
comments,  EPA  believes  the  nonlinear 
cancer  extrapolation  approach  is  the 
most  appropriate  means  to  establish  an 
MCLG  for  diloroform  based  on 
cardnogmic  risk.  However,  in  light  of 
its  own  reconsideration  of  iha 
appropriate  RSC  for  chloroform  under 
such  an  approach,  considering  the  range 
of  policy,  regulatory,  and  enforcement 
issues  raised  as  part  of  the  public 
comment  period,  recognizing  the 
importance  of  deliberations  with  SAB 
before  proceeding  further  and.  yet. 
recognizing  that  this  cannot  be 
accomplished  within  the  constraints  of 
meeting  the  statutory  deadline  for  Stage 
1  DBPR  rule  of  November  1998.  EPA  has 
determined  that  on  balance  the  more 


appropriate  and  prudent  risk 
management  decision  at  this  time  is  to 
estabUsh  an  MCLG  for  chloroform  at  the 
proposed  presumptive  de&ult  level  of 
zero.  As  part  of  this  decision,  the 
Agency  will  complete  additional 
deliberations  with  the  Agency's  SAB  on 
the  analytical  approach  used  to  evaluate 
and  reach  conclusions  on  mode  of 
action  data,  and  the  science  basis  for  the 
mode  of  carcinogenic  action  for 
chloroform.  The  SAB's  review  will  be 
fectored  into  the  Agency's  Stage  2  DBP 
rulemaking  process.  EPA  will  also 
include  consideration  of  the  regulatory, 
policy,  and  precedential  issues 
involving  chloroform  in  the  Agency's 
Round  2  M-BP  stakeholder  process. 
EPA  wishes  to  make  clear  that  its 
interim  decision  in  today's  rule  to  set  an 
MCLG  of  zero  pending  SAB  review  and 
further  stakeholder  involvement  is  not 
intended  to  prejudge  the  questiim  of 
what  the  appropriate  MCLG  should  be 
for  purposes  of  regulatory  decisions 
under  the  Stage  2  DBPR.  EPA  may 
decide  to  retain  the  zero  KKILG  for  that 
rule,  or  to  revise  it,  depending  on  the 
outcome  of  the  SAB  review,  as  well  as 
any  new  scientific  evidence  that  may 
become  available.  In  regard  to  the 
appropriate  RSC  fector,  in  case  a  non- 
linear approach  should  ultimately  be 
adopted,  the  Agency  requests  that 
stakeholdere  provide  any  data  they  man 
have  bearing  on  this  determination. 
The  fundamental  objective  of  the 
SDWA  is  to  establish  protective  public 
health  goals  (MCLGs)  together  with 
enforceable  standards  (MCLs  or 
treatment  techniques)  to  move  the  water 
treatment  systems  as  close  to  the  public 
health  goal  as  is  technologically  and 
economically  feasible.  In  the  case  of  the 
chloroform  and  TTHMs,  this  objective  is 
met  with  whichever  extrapolation 
approach  (low  dose  linear  versus 
nonlinear)  is  relied  upon. 

c.  Summary  of  Comments.  EPA 
received  numerous  comments  on  both 
the  1994  proposed  rule  regarding  the 
MCLG  of  zero  for  chloroform  and  the 
MCLG  of  0.3  mg/L  contained  in  the 
1998  NODA.  Some  commentera  were 
supportive  of  the  MCLG  of  zero,  while 
othera  were  supportive  of  the  0.3  mg/L 
MCLG.  The  major  reason  raised  by 
commentera  for  establishing  a  nonzero 
MCLG  (e.g..  0.3  mg/L)  was  that  there 
was  convincing  scientific  evidence  to 
conclude  that  a  nonlinear  margin  of 
exposure  approach  for  evaluating  the 
carcinogenic  risk  from  chlorofcmn  is 
warranted.  Commentera  who  were 
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a|  (^st  establishing  a  nonzero  MCXG  for 
c  iloroform  presented  policy  and 
scientific  concerns.  Scientific  concerns 
raised  by  commenters  opposed  to  the 
ro  MCIjG  included  their 
iptions  that:  there  is  insufficient 
scientific  evidence  of  a  threshold  for 
lorofonn;  the  threshold  assumption  is 
4o  invalid  because  chloroform  co- 
with  other  mutagenic 
lOgens;  EPA  ignored  human  data 
establishing  the  MCXG  for 
oroform;  the  linkage  between 
otoxicity  and  regenerative 
liferation  and  kidney  tumors  is  not 
supported  by  the  data;  and  the  evidence 
fot  genotoxicity  is  mixed  and  it  would 
difficult  if  not  impossible  to 
iclude  that  the  evidence  demonstrate 
oroform  has  no  direct  effect  on  DNA. 
detailed  at  greater  length  in  the 
~  et,  EPA  does  not  agree  with  these 
ents  as  a  technical  matter.  The 
i^ency  does  agree  with  the  commenters 
ew  that  further  discussion  of  these 
ues  with  both  the  SAB  and  as  part  of 
adlditional  public  dialogue  is 
aprpropriate. 

The  policy  issues  raised  by 
cdknmenters  included  their  belief  that:  a 
z^  MCLG  is  required  to  comply  with 
ptrbvisions  of  the  SDWA;  EPA  is 
required  to  use  the  1986  Cancer 
diUdelines  (EPA,  1986)  until  the  1996 
dancer  Guidelines  (EPA.  1996b)  are 
formally  finalized,  and  imder  the  1986 
guidelines  the  MCLG  for  chloroform 
n^ust  be  set  at  zero;  EPA  did  not  provide 
stjlfficient  opportunity  for  the  members 
dfithe  FACA,  established  to  assist  in  the 
dle^elopment  of  the  Stage  1  DBP  rule,  to 
pttoperly  consider  the  potential 
iilplications  of  a  nonzero  MCLG;  and 
s  tttlng  a  MCLG  for  chloroform  (0.3  mg/ 
L  llabove  the  MCL  for  the  TTHMs  (0.08 
4^)isillogieal. 

response,  EPA  believes  that  the 
derlying  science  for  using  a  nonlinear 
ipolation  approach  to  evaluate  the 
lOgenic  risk  from  chloroform  is 
Will  founded.  As  explained  above. 
biBcause  of  the  issues  raised  during  the 
public  comment  period.  EPA  believes 
additional  review  and  dialogue  with 
stakeholders  is  needed  prior  to 
diB|>arting  frtnn  a  long-held  EPA  policy 
of  testablishing  zero  MCLGs  for  lmo%ni 
o|-iprobable  carcinogens.  EPA  mil  also 
c^plete  additional  deliberations  with 
tl^i  Agency's  SAB  on  the  analytical 
a|i)ioach  used  to  evaluate  and  reach 
coiiclusions  on  mode  of  action  data,  and 
tM  science  basis  for  the  mode  of 
c  ih^ogmic  action  for  chlorofoim. 

In  response  to  the  policy  issues  raised 
b  M  commenters,  EPA,  historically,  has 
e  ijablished  MCXGs  of  zero  for  known  or 
p|rt>bable  human  carcinogens  based  on 
the  principle  that  any  exposure  to 


carcinogens  might  represent  some  finite 
level  of  risk  and  therefore  an  MCLG 
above  zero  did  not  meet  the  statutory 
requirement  that  the  goal  be  set  where 
no  known  anticipated  adverse  effects 
occur,  allowing  for  an  adequate  margin 
of  safety  (56  FR  3533;  EPA.  1991). 
However,  if  there  is  scientific  evidence 
that  indicates  there  is  a  "safe  threshold" 
then  a  non-zero  MCLG  could  be 
established  with  an  adequate  margin  of 
safety  (56  FR  3533;  EPA,  1991)).  Even 
though  EPA.  as  an  interim  matter,  is 
establishing  an  MCLG  of  zero  for 
chloroform  in  today's  rule,  it  believes  it 
has  the  authority  to  establish  nonzero 
MCLGs  for  carcinogens  if  the  scientific 
evidence  supports  this  finding. 

In  response  to  commenter's  concerns 
with  EPA  using  the  proposed  1996 
Giiidelines  for  Carcinogen  Risk 
Assessment  (EPA,  1996b)  instead  of  the 
Agency's  1986  guidelines,  EPA  believes 
it  is  important  to  point  out  that  the  1986 
guidelines  provide  for  departures  from 
default  assumptions  such  as  low  dose 
linear  assessment.  For  example,  the 
1986  EPA  guidelines  reflect  the  position 
of  the  OSTP  (1985;  Principle  26)  "No 
single  mathematical  procedure  is 
recognized  as  the  most  appropriate  for 
low-dose  extrapolation  in 
carcinogenesis.  When  relevant 
biologi^  evidence  on  mechanisms  of 
action  exists  (e.g.  pharmacokinetics, 
target  organ  dose),  the  models  or 
procedure  employed  should  be 
consistent  witii  the  evidence."  The  1986 
guideline  goes  on  to  further  state  "The 
Agency  will  review  each  assessment  as 
to  the  evidence  on  carcinogenesis 
mechanisms  and  other  biological  or 
statistical  evidence  that  indicates  the 
suitability  of  a  particular  extrapolation 
modeL"  The  EPA's  1996  Proposed 
Guidelines  for  Carcinogen  Risk 
Assessment  allow  EPA  to  use  other 
default  approaches  to  estimate  cancer 
risk  than  the  historic,  linearized 
multistage  de&ult  when  there  is  an 
understanding  of  an  agent's  mode  of 
carcinogenic  action.  ^A  believes  that 
reliance  on  the  1986  guidance  allows 
EPA  to  reach  the  same  condusicm  on 
the  carcinogenic  risk  bam  chloroform  as 
if  the  1996  guidelines  were  used.  The 
use  of  the  best  available  science  is  a  core 
EPA  principle  and  is  statutorily 
mandated  by  the  SDWA  amendments  of 
1996.  The  1996  Proposed  Guidelines  for 
Carcinogen  Risk  Assessment  reflect  new 
science  and  are  consistent  witb  the 
existing  1986  Guidelines  for  Carcinogen 
Risk  Assessment.  EPA  considered  the 
1996  proposed  guidelines  in  »M»««ing 
the  health  effects  data  for  chloroform 
and  the  other  ccmtaminants  discussed  in 
the  1998  March  NODA. 


EPA  agrees  with  commenters  that 
additional  review  by  the  FACA  of  the 
regulatory  implications  of  a  nonlinear 
approach  is  appropriate  for  policy 
reasons,  and  will  initiate  these 
discussions  in  the  context  of  the  Stage 
2  DBPR  FACA  deliberations.  In  lidit  of 
the  November  1998  statutory  deauine 
to  promulgate  the  Stage  1  DBF  rule  and 
the  steps  necessary  to  complete  a  final 
rule,  EPA  has  concluded  that  there  is 
not  enough  time  to  meet  with  the  SAB 
and  FACA,  provide  ample  opportimity 
for  debate,  resolve  differing  points  of 
views,  and  complete  additional  analysis 
to  meet  stakeholders  policy  concerns  in 
the  context  of  the  Stage  1  DBF  rule.  EPA 
notes,  however,  that  regardless  of  the 
MCLG  for  chloroform,  the  MCL  for  the 
THMs  remains  at  0.08  mg/L.  Since  the 
MCL  is  the  enforceable  standard  that 
water  systems  will  be  required  to  meet, 
a  nonlinear  or  low  dose  linear 
extrapolation  to  derive  the  MCLG  will 
not  have  a  direct  impact  on  the 
compliance  obligations  of  public  water 

S  stems  or  on  the  levels  of  chloroform 
lowed  in  public  water  systems, 
although  it  may  be  relevant  to 
development  of  enforceable  regulatory 
limits  established  under  future  rules. 

2.  MCLG  for  Bromodichloromethane 
(BDCM) 

a.  Today's  Rule.  Hie  final  MCLG  for 
BDCM  is  zero.  The  zero  MCLG  is  based 
on  the  classification  of  BDCM  as  a 
probable  human  carcinogen.  The  MCLG 
was  determined  in  a  weight-of-evidenoe 
evaluation  which  omsidered  all 
relevant  health  data  including 
cardnogenidtv  and  reproduc^ve  and 
developmental  toxicity  animal  data. 
EPA  believes  the  data  are  insufficient  at 
this  time  to  determine  the  mode  of 
carcinogenic  action  for  BDCM,  and 
therefore  a  low  dose  linear  extrapolation 
approach  is  used  to  estimate  lifatime 
cancer  risk  as  a  default. 

b.  Background  and  Analysis.  In  the 
1994  Stage  1  DBPR  proposal,  the  MCLG 
of  zero  fw  BDCM  was  based  on  large 
intestine  and  kidney  tumor  data  from  a 
National  Toxicology  Program  (NTP) 
chronic  animal  studv  (NTP,  1987).  Since 
the  proposal,  several  new  studies  have 
been  publislwd  on  BDCM  metabolism 
(EPA,  1997c).  In  addition,  several  new 
genotoxicity  studies  and  short-term 
toxicity  studies  including  reproductive 
evaluations  were  foimd  for  BDCM  (EPA. 
1997c).  These  new  studies  contribute  to 
the  weight-of-evidenca  conclusions 
reached  in  the  1994  proposal.  Based  on 
this  evidence,  the  final  MCLG  for  BDCM 
is  zero  based  on  sufficient  evidence  of 
carcinogenicity  in  animals. 

c.  Sununary  of  Comments.  Several 
commenters  disagreed  with  the  use  of  a 
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com  oil  gavage  animal  cancer  study  to 
detennine  the  MCXG  for  BDCM.  Some 
commenters  agreed  with  the  EPA 
decision  to  use  large  intestine  and 
kidney  tumor  data  from  the  com  oil 
gavage  study,  but  not  liver  tumor  data 
in  the  quantitative  estimation  of 
carcinogenic  risk.  One  commenter 
agreed  that  &  low-dose  linear 
extrapolation  approach  to  dose-response 
assessmmit  was  appropriate  at  this  time 
and  consistent  with  EPA  poUcy. 
However,  this  commenter  suggested  that 
EPA  undertake  chronic  studies  that 
include  a  drinking  water  study  of  BDCM 
and  toxicokinetics.  One  commenter 
disagreed  with  the  EPA  conclusion  that 
the  evidence  on  the  mutagenicity  of 
BOCM  is  adequate. 

In  response,  EPA  agrees  with 
commenters  that  a  drinking  water  study 
is  preferable  to  a  com  oil  gavage  study 
to  assess  risk  from  DBPs  in  drinking 
water.  However,  the  NTP  com  oil 
gavage  study  is  the  best  data  available 
on  BDCM  fw  a  quantitative  risk 
estimation  at  this  time.  BDCM  is 
currently  being  tested  for  toxicokinetics 
and  cancer  in  a  chronic  BDCM  drinking 
water  rodent  study  by  the  NTP.  When 
these  data  are  available,  EPA  will 
reassess  the  cancer  risk  of  BDCM.  EPA 
believes  that  the  unim^il  data  currently 
available  on  BDCM  are  consistent  with 
EPA  cancer  guidelines  on  classifying 
BDCM  as  a  probable  hiunan  carcinogen 
given  the  evidence  on  mutagenicity  and 
given  there  was  an  increased  incidence 
of  tiunors  at  several  sites  in  the  animals. 
Additionally,  tiunors  were  found  in 
both  sexes  of  two  rodent  species. 
Finally,  there  have  been  several  new 
studies  on  the  genotoxicity  of  BDCM 
that  have  supported  a  mutagenic 
potential  for  BDCM  (EPA,  19g7c) 

3.  MCLG  for  Dibromochloromethane 
(DBCM) 

a.  Today's  Rule.  The  final  MCLG  for 
DBCM  is.0.06  mg/L.  This  MCLG  is 
based  on  a  weight  of  evidence 
evaluation  of  the  cancer  and  noncancer 
data  which  resulted  in  the  classification 
of  DBCM  as  a  possible  hiunan 
carcinogen. 

b.  Bactqground  and  Analysis.  In  the 
1994  proposal,  the  MCLG  of  0.06  mg/L 
for  DBCM  was  based  on  observed  liver 
toxicity  from  a  subchronic  study  and 
possible  caronogenidty  (hfTP,  1985). 
EPA  is  not  a%vare  of  any  new 
information  that  would  change  its 
evaluation  of  DBCM  since  the  proposal. 
The  final  MCLG  is  therefore  0.06  mg/L. 

c.  Summary  of  Comments.  SevenQ 
commenters  disagreed  with  the 
additional  safety  factor  of  10  to  account 
for  possible  carcinogenicity  that  was 
used  in  the  KOjG  cakuktion.  One 


commenter  agreed  with  EPA's  decision 
to  base  the  MCLG  on  noncarcinogenic 
endpoints.  Several  commenters 
disagreed  with  the  use  of  a  com  oil 
gavage  study  to  determine  the  MCLG  Ux 
DBCM. 

In  response,  because  the  evidence  of 
carcinogenicity  was  limited  on  DBCM 
(i.e.,  increased  tumor  response  in  only 
one  of  the  two  species  tested).  EPA 
classified  DBCM  as  a  possible  human 
carcinogen.  The  additional  fector  of  10 
to  account  for  possible  carcinogenicity 
follows  EPA's  science  policy  for 
esUblishing  MCLGs  (EPA,  1994a).  EPA 
used  liver  effects  from  the  NTP 
subchronic  com  oil  gavage  study  as  the 
basis  for  the  Reference  Dose  (RfD).  EPA 
agrees  with  the  comment  that  this  is  an 
appropriate  basis  for  deriving  the  RfD 
for  DBCM.  EPA  agrees  with  commenters 
that  a  drinking  water  study  is  prefiorable 
to  a  com  oil  gavage  study  to  assess  risk 
from  DBPs  Id  drinking  water.  However, 
the  NTP  com  oil  gavage  study  is  the  best 
data  available  on  DBC^  for  derivation 
of  the  MCLG  at  this  time.  EPA  does  not 
plan  to  conduct  additional  chronic 
studies  iat  DBCM  but  is  conducting 
additional  toxicokinetics  and  short  term 
drinking  water  studies  on  DBCM  to 
better  understand  the  potential  risk 
associated  with  e^qposure  through 
drinking  water. 

4.  MCLG  for  Bromoform 

a.  Today's  Rule.  The  final  MCLG  for 
bromoform  is  zero.  The  zero  MCLG  is 
based  on  a  weight-of-evidence 
classification  that  bromoform  is  a 
probable  human  carcinogen  based  on  a 
consideration  of  all  relevant  health  data 
including  cancer  and  noncancer  effects. 
EPA  believes  the  data  are  insufficient  at 
this  time  to  determine  the  mode  of 
carcinogenic  action  for  bromoform,  and 
therefore  a  low  dose  linear  extrapolation 
approach  is  used  to  estimate  lifetime 
cancer  risk  as  a  de&ult. 

b.  Background  and  Analysis.  The 
proposed  MCLG  for  bromoform  was 
zero.  This  MCLG  was  based  on  an  NTP 
chronic  animal  carcinogenicity  study 
(NTP,  1989).  Since  the  proposal,  new 
studies  on  the  genotoxicity  of 
bromoform  were  found.  However,  these 
new  studies  do  not  support  changing 
the  proposed  MCLG  of  zero  for 
bromoform.  The  final  MCLG  for 
bromoform  is  therefore  zero. 

c.  Summary  of  Comments.  Several 
comm«iters  agreed  with  EPA's 
classification  for  bromoform  as  a 
probable  carcinogen.  Other  commenters 
disagreed  with  tUs  classification  stating 
that  there  was  insufficient  evidence 
available  because  tumors  were  found  in 
only  one  species  and  the  increased 
number  of  tum<»8  was  small.  These 


commenters  generally  felt  that  EPA 
should  use  an  RfD  approach  in 
quantifying  the  risk  for  bromoform. 
Some  commenters  encx)uraged  EPA  to 
conduct  more  experiments  on 
bromoform  toxicity.  Some  commenters 
wrere  concemed  with  the  use  of  a  com 
oil  gavage  study  to  determine 
carcinogenic  risk. 

In  response,  although  the  increase  in 
tumors  was  small,  the  increase  was 
considered  significant  because  large 
intestine  tumors  in  both  male  and 
female  rats  are  rare  and  thus  provides 
sufficient  evidence  to  classify 
bromoform  as  a  probabfe  human 
carcinogen.  EPA  does  not  plan  on 
conducting  additional  chronic  testing 
for  bromoform  at  this  time,  but  is 
conducting  toxicokinetic  studies  and 
shorter  term  drinking  water  studies  to 
better  understand  the  potential  risk 
associated  with  exposure  to  bromoform 
in  drinking  water.  EPA  agrees  with 
commenters  that  drinking  water  studies 
are  preferable  to  a  com  oil  gavage  study 
to  assess  risk  fit>m  DBPs  in  driuing 
water.  However,  the  NTP  com  oil 
gavage  study  is  the  best  data  available 
on  bromoform  for  derivation  of  the 
MCLG. 

5.  MCLG  for  Dichloroacetic  Add  (DCA) 

a.  Today's  Rule.  The  final  MCLG  for 
DCA  is  zero.  EPA  has  developed  a 
weight-of-evidence  characterization  for 
DCA  ia  which  it  evaluated  all  relevant 
health  data  (both  cancer  and  noncancer 
effects).  The  MCLG  of  zero  is  based  on 
sufficient  evidence  of  carcinogenicity  in 
animals  which  indicates  that  DCA  is  a 
probable  human  carcinogen  (likely 
under  proposed  cancer  guidelines).  EPA 
believes  the  data  are  insuffident  at  this 
time  to  determine  the  mode  of 
cardnogoiic  action  for  DCA  and  that 
the  data  is  insuffident  to  quantify  the 
potential  cancer  risk  from  DCA. 

b.  Background  and  Analysis.  EPA 
proposed  an  MCLG  of  zero  for  DCA. ' 
This  was  based  on  classifying  DCA  as  a 
probable  human  carcinogen  in 
accordance  with  the  1986  EPA 
Guidelines  for  Carcinogen  Risk 
Assessment  (EPA,  1986).  The  E)CA 
categorization  was  based  primarily  on 
findings  of  liver  tumors  in  rats  and 
mice,  which  was  regarded  as 
"suffident"  evidence  in  animals.  No 
lifetime  risk  calculation  was  conducted 
at  the  time  of  the  proposal  because  there 
was  insuffident  data  to  quantify  the  risk 
(EPA,  1994a). 

As  pointed  out  in  the  1997  and  1998 
DBP  NODAs.  several  toxicological 
studies  have  been  identified  for  DCA 
since  the  1994  proposal  (EPA,  1997c).  In 
addition.  EPA  co-sponsored  an  ILSI 
project  in  whidi  an  expert  panel  was 
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convened  to  explore  the  application  of 
th«  EPA's  1996  Proposed  Guidelines  for 
Qaircinogen  Risk  Assessment  (EPA, 
Ifibeb)  to  the  available  data  on  the 
p|::|tential  carcinogenicity  of  chloroform 
and  DCA.  The  panel  considered  data  on 
DCA  which  included  chronic  rodent 
bioassay  data  and  information  on 
mutagenicity,  tissue  toxicity, 
toxicokinetics,  and  other  moide  of  action 
information.  The  panel  concluded  that 
the  potential  human  carcinogenicity  of 
pcpA  "cannot  be  determined"  primarily 
b^use  of  the  lack  of  adequate  rodent 
bfbassay  data  (ILSI,  1997). 
^A  prepared  a  new  hazard 

:erization  regarding  the  potential 
inogenidty  of  DCA  in  hiunans 
A,  1998b).  One  objective  of  this 
irt  was  to  develop  a  weight-of- 
dence  characterization  using  the 
pk^ciples  of  the  EPA's  1996  Proposed 
G  uidelines  for  Carcinogen  Risk 
^isessment  (EPA,  1996b)  which  are 
o^bsistent  with  the  1986  Guidelines. 
/  J  tother  objective  of  the  report  was  to 
o  ]  osider  new  data  since  the  1994 
pr  sposal  and  to  address  the  issues 
n  L^d  by  the  1997  ILSI  panel  report. 

pPA  agreed  with  the  ILSI  panel  report 
that  the  mode  of  action  through  which 
EKIA  induces  liver  tumors  in  both  rats 
and  mice  cannot  be  reasonably 
determined  at  this  time.  EPA  disagrees 
vflth  the  ILSI  panel  that  the  potential 
hjuman  carcinogenicity  cannot  be 
ermined.  Based  on  the 
atocardnogenic  effects  of  DCA  in 

rats  and  mice  in  multiple  studies, 
well  as  other  date,  for  example, 
wing  that  DCA  alters  cell  replication 
gene  expression,  EPA  concludes 
it  DCA  should  be  considered  as  a 
ly"  (probable)  cancer  hazard  to 
(EPA,  1998b).  Therefore,  as  in 
1994  proposed  rule,  EPA  believes 
it  the  MCLG  for  DCA  should  remain 
to  assure  public  health  protection. 
Summary  of  Comments.  Some 
menters  agreed  with  the  zero  MCLG 
DCA  based  on  positive  carcinogenic 
dings  in  two  animal  species.  Several 
enters  stated  that  a  zero  MCLG 
■pi  inappropriate  due  to  evidence 
ch  indicates  a  nongenotoxic  mode  of 
on  for  DCA.  The  comment  was 
sed  that  the  animal  evidence  was 
uffident  to  consider  DCA  a  likely 
(ptobable)  human  carcinogen,  and  that 
"^ '  should  be  considered  at  most 
ve  of  cardnogenidty. 
response,  EPA  concludes  that  DCA 
luld  be  considered  as  a  probable 
ly  imder  the  1996  proposed 
„  idelines)  cancer  hazard  to  humans 
Q^A,  1998b)  based  on  the 
falepatocardnogenic  effects  of  DCA  in 
bfjth  rats  and  mice  in  multiple  studies, 
attd  mode  of  action  related  eOects  (e.g.. 


mutational  spectra  in  oncogenes, 
elevated  serum  glucocorticoid  levels, 
alterations  in  cell  replication  and 
death).  EPA  considers  the  mode  of 
action  through  which  DCA  induces  liver 
tiunors  in  both  rats  and  mice  to  be 
unclear,  and  thus  the  likelihood  of 
human  hazard  assodated  with  low 
levels  of  DCA  usually  encoimtered  in 
the  environment  or  in  drinking  water  is 
not  sufficiently  understood.  EPA 
acknowledges  that  a  mutagenic 
mechanism  (i.e.,  direct  DNA  reactivity) 
may  not  be  an  important  influence  on 
the  carcinogenic  process  at  low  doses. 
EPA  believes  that  the  lack  of 
mutagenidty  is  not  a  suffident  basis  to 
depart  from  a  low  dose  linear  default 
extrapolation  approach  for  the  cancer 
assessment.  There  must  be  other 
convindng  evidence  to  explain  how  the 
tumors  are  caused  by  the  diemical.  The 
commenters  have  not  presented  such 
evidence.  Although  DCA  tiunor  effects 
are  associated  with  high  doses  used  in 
the  rodent  bioassays,  there  is 
imcertainty  regarding  whether  the  mode 
of  tumorgenesis  is  solely  through 
mechanisms  that  are  operative  only  at 
high  doses.  Therefore,  as  in  the  1994 
proposed  rule,  EPA  believes  that  the 
MOjG  for  DCA  should  remain  as  zero  to 
assure  public  health  protedion.  NTP  is 
implementing  a  new  two  year  rodent 
bioassay  that  will  include  full 
histopathology  at  lower  doses  than 
those  previously  studied.  Additionally, 
studies  on  the  mode  of  cardnogenic 
action  are  being  done  by  various 
investigators  including  the  EPA  health 
research  laboratory. 

6.  MCLG  for  Trichloroacetic  Add  (TCA) 

a.  Today's  Rule.  The  final  MCLG  for 
TCA  is  0.3  mg/L,  as  was  proposed  in 
1994.  This  MCLG  is  based  on 
developmental  toxicity  and  limited 
evidence  of  carcinogenicity  in  animals. 

b.  Background  and  Analysis.  The 
1994  proposed  rule  included  a  MCLG  of 
0.3  mg/L  for  TCA  based  on 
developmental  toxicity  and  possible 
carcinogenicity  based  on  limited 
evidence  in  animal  studies  (i.e., 
hepatocarcinogenidty  in  mice).  Since 
the  proposal,  a  2-year  cardnogenidty 
study  on  TCA  (DeAngelo  et  al.,  1997) 
found  that  TCA  was  not  carcinogenic  in 
male  rats.  As  was  discussed  in  the  1997 
DBP  NODA  (EPA,  1997b),  there  have 
also  been  several  recent  studies 
examining  the  mode  of  cardnogenic 
action  for  TCA.  These  new  studies 
suggest  that  TCA  does  not  operate  via 
mutagenic  mechanisms.  For  a  more  in 
depth  discussion  of  this  new  data  refin 
to  the  1997  DBP  NODA  (EPA.  1997b) 
and  related  support  documents  (EPA. 
1997c).  This  new  information  does  not 


alter  the  original  assessment  of  the 
health  effects  of  TCA  based  on 
developmental  toxicity  and  limited 
evidence  of  carcinogenicity.  Therefore, 
the  MCLG  will  remain  0.3  mg/L. 

c.  Summary  of  Comments.  Several 
commenters  agreed  with  the 
classification  of  TCA  as  a  possible 
human  carcinogen.  One  commenter  felt 
that  toxicity  data  on  TCA  indicated  a 
threshold.  Some  commenters  disagreed 
with  the  study  seleded  for  estimating 
the  RID  (Smith  et  al.  1989).  Some 
commenters  stated  the  imcertainty 
factors  used  to  establish  the  RfD  were 
too  high. 

In  response,  EPA  acknowledges  that  a 
DNA  reactive  mutagenic  mechuiism 
may  not  be  involved  in  TCA's  mode  of 
carcinogenicity.  Because  an  RfD  was 
used  in  lieu  of  a  quantitative  cancer 
assessment  for  establishing  the  MCLG, 
however,  there  was  no  need  to  evaluate 
the  mode  of  carcinogenic  action  for  TCA 
at  this  time.  EPA  believes  that  the  Smith 
et  al.  (1989)  study  is  appropriate  to  use 
in  quantifying  risk  from  TCA  since 
developmental  toxicity  was  the  most 
critical  effed.  EPA  believes  that  an 
uncertainty  fador  of  3,000  is 
appropriate  to  account  for  inter  and 
intraspecies  differences  (100),  a  lowest 
observed  adverse  effects  level  (LOAEL) 
(10),  and  lack  of  a  two-generation 
reproductive  study  (3)  (EPA,  1994a). 
These  uncertainty  fadors  are  consistent 
with  current  Agency  science  policy  on 
using  uncertainty  fadors  (EPA,  19948). 

7.  MCLG  for  Chlorite  and  MRDLG  for 
Chlorine  Dioxide 

a.  Today's  Rule.  The  final  MCLG  for 
chlorite  is  0.8  mg/L  and  the  final 
MRDLG  for  chlorine  dioxide  is  0.8  mg/ 
L.  The  MCLG  for  chlorite  was  increased 
from  the  proposed  value  of  0.08  mg/L  to 
0.8  mg/L  based  on  a  weight-of-evidence 
evaluation  of  all  health  data  on  chlorite 
including  a  recent  two-generation 
reproductive  rat  study  sponsored  by  the 
Chemical  Manufadures  Association 
(CMA,  1996).  The  MRDLG  for  chlorine 
dioxide  was  increased  from  the 
proposed  value  of  0.3  mg/L  to  0.8  mg/ 

L  based  on  a  weight-of-evidence 
evaluation  using  all  the  health  data  on 
chlorine  dioxide  including  the 
information  on  chlorite  from  the  CMA 
study.  EPA  believes  that  data  on  chlorite 
are  relevant  to  assessing  the  risks  of 
chlorine  dioxide  because  chlorine 
dioxide  is  rapidly  reduced  to  chlorite. 
Therefore,  the  findings  from  the  CMA 
study  and  previously  described  studies 
in  the  1994  proposal  were  used  to  assess 
the  risk  for  both  chlorite  and  chlorine 
dioxide. 

b.  Background  and  Analysis.  The 
1994  proposal  included  an  MCLG  of 
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0.08  mg/L  for  chlorite.  The  proposed 
MCLG  was  based  on  an  RfD  of  3  mg/kg/ 
d  estimated  from  a  lowest-observed- 
adverse-effect-level  (LOAEL)  for 
neurodevelopmental  effects  Identified 
in  a  rat  study  by  Mobley  et  al.  (1990). 
This  determination  was  based  on  a 
weight  of  evidence  evaluation  of  all  the 
available  data  at  that  time  (EPA,  1994d). 
An  uncertainty  factor  of  1000  was  used 
to  accoimt  for  inter-and  intra-species 
differences  in  response  to  toxicity  (a 
fiactor  of  100)  and  to  account  for  use  of 
a  LOAEL  (a  fiactor  of  10). 

The  1994  proposal  included  an 
MRDLG  of  0.3  mg/L  for  chlorine 
dioxide.  The  proposed  MRDLG  was 
based  on  a  RfD  of  3  mg/kg/d  estimated 
from  a  no-observed-adverse-effect-level 
(NOAEL)  for  developmental 
neurotoxicity  identified  &t>m  a  rat  study 
(Oime  et  al.,  1985;  EPA.  1994d).  This 
determination  was  based  on  a  weight  of 
evidence  evaluation  of  all  available 
health  data  at  that  time  (EPA,  1994a). 
An  uncertainty  factor  of  300  was 
applied  that  was  composed  of  a  factor 
of  100  to  account  for  inter-and  intra- 
species  differences  in  response  to 
toxicity  and  a  factor  of  3  for  lack  of  a 
two-generation  reproductive  study 
necessary  to  evaluate  potential  toxicity 
associated  with  lifetime  exposure.  To 
fill  this  important  data  gap,  the  CMA 
sponsored  a  two-generation 
reproductive  study  in  rats  (CMA,  1996). 

As  described  in  more  detail  in  the 
1998  NODA  (EPA,  1998a).  EPA 
reviewed  the  CMA  study  and  completed 
an  external  peer  review  of  the  study 
(EPA,  1997d).  hi  addition,  EPA 
reassessed  the  noncancer  health  risk  for 
chlorite  and  chlorine  dioxide 
considering  the  new  CMA  study  (EPA, 
1998d).  This  reassessment  was  also  peer 
reviewed  (EPA,  1998d).  Based  on  this 
reassessment,  EPA  requested  comment 
in  the  1998  NODA  (EPA.  1998a)  on 
changing  the  proposed  MCLG  for 
chlorite  bom  0.08  mg/L  to  0.8  mg/L 
based  on  the  NOAEL  identified  from  the 
new  CMA  study  which  reinforced  the 
concern  for  neurodevelopmental  effects 
associated  with  short-term  exposures. 

EPA  determined  that  the  NOAEL  for 
chlorite  should  be  35  ppm  (3  mg/kg/d 
chlorite  ion,  rounded)  based  on  a 
weight-of-evidence  approach.  The  data 
considered  to  support  the  NOAEL  are 
siunmarized  in  EPA  (1998d)  and 
included  the  CMA  study  as  well  as 
previous  reports  on  developmental 
neurotoxicity  and  other  adverse  health 
effects  (EPA,  1998d).  EPA  continues  to 
beUeve,  as  stated  in  the  1998  NODA 
(EPA,  1998a),  that  the  RfD  for  chlorite 
should  be  0.03  mg/kg/d  (NOAEL  of  3 
mg/kg/d  with  an  uncertainty  factor  of 
100)  and  that  a  MCLG  of  0.8  mg/L  Is 


appropriate.  EPA  has  concluded  that  the 
RfD  for  chlorine  dioxide  should  be  0.03 
mg/L  (NOAEL  of  3  mg/kg/d  with  an 
uncertainty  fiactor  of  100)  and  that  a 
MRDLG  of  0.8  mg/L  is  approj^ate. 

c.  Sununary  of  Comments.  ePA 
received  numerous  comments  on  the 
1994  proposal  (EPA,  1994a)  and  1998 
NODA  (EPA,  1998a).  The  major 
comment  from  the  1994  proposal  was 
that  reliance  on  the  Mobley  et  al.  (1990) 
study  for  the  MCLG  for  chlorite  and  the 
Orme  et  al.  (1985)  study  for  chlorine 
dioxide  were  inappropriate  and  that  the 
results  from  the  CMA  study  must  be 
evaluated  before  any  conclusions  on  the 
MCLG  for  chlorite  or  chlorine  dioxide 
could  be  drawn,  hi  relation  to  the  1998 
NODA,  several  commenters  supported 
changing  the  MCLG  for  chlorite  and 
MRDLG  for  chlorine  dioxide  while 
others  were  concerned  that  the  science 
did  not  warrant  a  change  in  these 
values.  The  major  comments  submitted 
against  raising  the  MCLG  and  MRDLG 
focused  on  several  issues.  First,  one 
commenter  argued  that  the  1000-fold 
uncertainty  factor  used  for  chlorite  in 
the  proposal  should  remain  in  place 
because  the  CMA  study  used  to  reduce 
the  uncertainty  factor  was  flawed. 
Second,  several  commenters  indicated 
that  the  LOAEL  should  be  set  at  the 
lowest  dose  level  (35  ppm)  because 
certain  effects  at  the  lowest  dose  tested 
may  have  been  missed.  Finally,  some 
commenters  argued  that  an  additional 
safety  factor  should  be  included  to 
protect  children  and  drinking  water 
consumption  relative  to  the  body  weight 
of  children  should  be  used  instead  of 
the  default  assumption  of  2  L  per  day 
and  70  kg  adult  body  weight. 

EPA  agrees  with  commenters  on  the 
1994  proposal  that  the  results  from  the 
CMA  should  be  factored  into  any  final 
decision  on  the  MCLG  for  chlorite  and 
chlorine  dioxide.  As  explained  in  more 
detail  in  the  1998  DBP  NODA  (EPA, 
1998a),  EPA  considered  the  findings 
from  the  CMA  study  along  with  other 
available  data  to  reach  its  conclusions 
regarding  the  MCLG  and  MRDLG  for 
chlorite  and  chlorine  dioxide. 

EPA  disagrees  with  the  commenter 
who  suggested  that  the  1000-fold 
uncertainty  factor  for  chlorite  should 
remain  because  the  CMA  study  was 
flawed.  The  study  design  for  the 
neurodevelopmental  component  of  the 
CMA  study  was  in  accordance  with 
EPA's  testing  guidelines  at  the  time  the 
study  was  initiated.  EPA  had  previously 
reviewed  the  study  protocol  for  the 
CMA  neurotoxicity  component  and  had 
approved  the  approach.  While  EPA 
initially  had  some  questions  regarding 
the  design  of  the  neurodevelopmental 
component  of  the  study  (Moser,  1997), 


subsequent  information  submitted  by 
the  CMA  provided  clarification  on 
certain  aspects  of  the  study  design 
(CMA,  1998).  EPA  agrees  that  even  with 
the  clarifications  that  there  are  some 
limitations  with  the 
neurodevelopmental  component  of  the 
CMA  study.  EPA  believes  that  the 
neuropathology  components  of  the  CMA 
study  were  adequate.  The  functional 
operation  battery  had  some 
shortcomings  in  that  forelimb  and 
hindlimb  grip  strength  and  foot  splay 
were  not  evaluated.  EPA  beUeves  the 
results  from  the  motor  activity 
component  of  the  CMA  study  were 
difficult  to  interpret  because  of  the  high 
variabiUty  in  controls.  However,  in  its 
evaluation  of  the  MCLG  for  chlorite  and 
chlorine  dioxide,  EPA  did  not  rely 
solely  on  the  CMA  study,  but  used  a 
weight-of-evidence  approach  that 
included  consideration  of  several 
studies.  Thus,  the  shortcomings  of  one 
study  are  offset  by  the  weight  frtim  other 
studies.  EPA  beUeves  that  the  CMA 
study  contributes  to  the  weight-of  the- 
evidence.  The  studies  by  Orme  et  al. 
(1985),  Mobley  et  al.  (1990),  and  CMA 
(1996)  support  a  NOAEL  of  3  mg/kg/d 
based  on  neurodevelopmental  effects 
(e.g.,  decreased  exploratory,  locomotor 
behavior,  deoeased  brain  weight). 
Furthermore,  the  CMA  study  was 
reviewed  by  outside  scientists  as  well  as 
by  EPA  scientists.  EPA's  re-assessment 
for  chlorite  and  chlorine  dioxide 
presented  in  the  1998  March  NODA  was 
reviewed  internally  and  externally  in 
accordance  with  EPA  peer-review 
poUcy.  The  three  outside  experts  who 
reviewed  the  Agency's  assessment 
agreed  with  the  NOAEL  of  3  mg/kg/day 
and  the  derived  RfD. 

Finally,  EPA  disagrees  that  an 
additional  safety  factor  should  be 
applied  to  provide  additional  protection 
for  children  or  that  drinking  water 
consumption  relative  to  the  body  weight 
of  children  should  be  used  in 
developing  the  MCLG.  The  MCLG  and 
MRDLG  presented  for  chlorite  and 
chlorine  dioxide  are  considered  to  be 
protective  of  susceptible  groups, 
including  children,  given  that  the  RfD  is 
based  on  a  NOAEL  derived  from 
developmental  testing,  which  includes  a 
two-generation  reproductive  study.  A 
two-generation  reproductive  study 
evaluates  the  effects  of  chemicals  on  the 
entire  developmental  and  reproductive 
life  of  the  oiganism.  Additionally, 
current  methods  for  developing  RfDs  are 
designed  to  be  protective  for  sensitive 
populations.  In  the  case  of  chlorite  and 
chlorine  dioxide  a  factor  of  10  was  used 
to  account  for  variability  between  the 
average  human  response  and  the 
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ponse  of  more  sensitive  individuals. 
lU  addition,  the  important  exposiue  is 
tqat  of  the  pregnant  and  lactating  female 
aAd  the  nursing  pup.  The  2  Uter  per  day 
water  consumption  and  the  70  kg  body 
weight  assumptions  are  viewed  as 
adequately  protective  of  all  groups. 

Based  on  a  review  of  all  the  data  and 
public  comments,  EPA  beUeves  that  the 
MCLG  for  chlorite  should  be  0.8  mg/L 
and  the  MROLG  for  chlorine  dioxide 
should  be  0.8  mg/L.  EPA  beUeves  the 
MCLG  and  MRDLG  are  consistent  with 
the  discussions  during  the  regulatory 
negotiations  which  recognized  the  need 
i  cjr  an  acceptable  two-generation 
reproductive  study  prior  to  reducing  the 


uncertainty  factors  for  chlorite  and 
chlorine  dioxide.  EPA  believes  the  CMA 
provided  an  acceptable  two-generation 
study  with  which  to  reduce  die 
uncertainty  factors.  In  addition,  EPA 
believes  potential  health  concerns  in  the 
proposal  with  having  a  MCLG  for 
chlorite  significantly  below  the  MCL  are 
no  longer  relevant  because  the  MCL  for 
chlorite  in  today's  rule  will  remain  at 
1 .0  mg/L  while  the  MCLG  has  been 
revised  to  0.8  mg/L.  Given  the  margin  of 
safety  that  is  factored  into  the 
estimation  of  the  MCLG  of  0.8  mg/L, 
EPA  behaves  that  the  MCL  of  1.0  mg/ 
L  will  be  protective  of  public  health  of 


all  groups,  including  fetuses  and 
children. 

The  MCLG  for  chlorite  is  based  on  an 
RfD  of  0.03  mg/kg/d  using  a  NOAEL  of 
3  mg/kg/d  and  an  uncertainty  factor  of 
100  to  accoimt  for  inter-  and  intra- 
species  differences.  The  MCLG  for 
chlorite  is  calculated  to  be  0.8  mg/L  by 
assuming  an  adult  tap  water 
consumption  of  2  L  per  day  for  a  70  kg 
adiUt  and  using  a  relative  source 
contribution  of  80%  (because  most 
exposure  to  chlorite  is  likely  to  come 
from  ingestion  of  drinking  water — 
EPA,1998u).  A  more  detailed  discussion 
of  this  assessment  is  included  in  the 
public  docket  for  this  rule  (EPA,  19g8d). 


..^^x-      L.    .       0.03  mg/kg/d  X 70kg X 0.8     ^„, 

MCLG  for  chlorite ^2—2 2 0^4  mg/L 

2L/day  ^ 

MCLG  for  chlorite  -  0.8  mg/L  (Rounded) 


For  chlorine  dioxide  the  MCLG  is 
bised  on  a  NOAEL  of  3  mg/kg/d  and 
applying  an  uncertainty  factor  of  100  to 
4^coimt  for  inter-and  intra-species 
differences  in  response  to  toxicity,  the 
iMvised  MRDLG  for  chlorine  dioxide  is 


l<. 


calculated  to  be  0.8  mg/L.  This  MROLG 
takes  into  account  an  adult  tap  water 
consumption  of  2  L  per  day  for  a  70  kg 
adult  and  appUes  a  relative  source 
contribution  of  80%  (because  most 
exposure  to  chlorine  dioxide  is  likely  to 


come  &Y>m  ingestion  of  drinking  water- 
EPA,  19g8u).  A  more  detailed 
disciission  of  this  assessment  is 
included  in  the  pubUc  docket  for  this 
rule  (EPA,  1998d). 


>n^r^.  r.^      ...    •     _••     ..      0.03  mg/kg/d  X 70kg X 0.8     „„, 

MRDLG  for  chlonnc  dioxide ^-^ =  0.84  mg/L 

2L/day  ^ 

MRDLG  for  chlorine  dioxide  -  0.8  mg/L  (Rounded) 


MCLG  for  Bromate 


a.  Today's  Rule.  The  final  MCLG  for 
b^mate  is  zero.  The  zero  MCLG  is 

d  on  a  weight-of-evidence 
aluation  of  both  the  cancer  and 
ncancer  effects  which  indicates  there 
sufficient  laboratory  animal  data  to 
include  that  bromate  is  a  probable 
~  ;ely  under  the  1996  proposed  cancer 
guidelines)  human  carcinogen.  EPA 
beUeves  the  data  are  insufficient  at  this 
tji^e  to  determine  the  mode  of 
(^rcinogenic  action  for  bromate,  and 
lerefore  a  low  dose  linear  extrapolation 
proach  is  used  to  estimate  lifetime 
cer  risk  as  a  default. 

b.  Background  and  Analysis.  The 

'  194  proposed  rule  included  a  MCLG  of 
ro  for  bromate  based  on  a 
termination  that  bromate  was  a 
obable  human  carcinogen.  This 
:etermination  was  based  on  results  from 
wo  species  rodent  bioassay  by 

kawa  et  al.  (1986a  and  1986b)  that 
iund  kidney  tumors  in  rats.  Since  the 
94  proposed  rule,  EPA  has  completed 
and  analyzed  a  new  chronic  cancer 
!  t  Lidy  in  male  rats  and  mice  for 
])i)tassium  bromate  (DeAngelo  et  al., 
1  ^98).  EPA  reassessed  the  cancer  risk 


associated  with  bromate  exposure  (EPA, 
1998e),  had  this  reassessment  peer 
reviewed  (EPA,  1998e),  and  presented 
its  findings  in  the  March  1998  NODA 
(EPA,  1998a).  The  new  rodent  cancer 
study  by  DeAngelo  et  al.  (1998) 
contributes  to  the  weight  of  the 
evidence  for  the  potential  hiunan 
carcinogenicity  of  potassium  bromate 
and  confirms  the  study  by  Kurokawa  et 
al.  (1986  a,b). 

c.  Summary  of  Comments.  Several 
commenters  supported  the  zero  MCLG 
for  bromate.  Others  believed  the  MCLG 
of  zero  was  not  justified  because  there 
is  evidence  of  a  carcinogenic  threshold. 
This  evidence  indicates  that  bromate 
causes  DNA  damage  indirectly  via  lipid 
peroxidation,  which  generates  oxygen 
radicals  which  in  turn  induce  DNA 
damage.  Other  commenters  argued  that 
even  if  there  is  no  carcinogenic 
threshold,  EPA  has  overstated  the 
potency  of  bromate  by  using  the 
linearized  multistage  model  and  should 
instead  use  the  Caylor-Kodell  model. 

In  response,  EPA  disagrees  with 
conmienters  who  believed  that  the  zero 
MCLG  was  inappropriate.  At  this  time, 
under  the  principles  of  both  the  1986 


EPA  Guidelines  for  Carcinogen  Risk 
Assessment  (EPA,  1986)  and  the  draft 
1996  EPA  Proposed  Guidelines  for 
Carcinogen  Risk  Assessment  (EPA, 
1996b)  weight-of-evidence  approach, 
bromate  is  considered  to  be  a  probable 
or  likely  human  carcinogen,  lliis  weight 
of  evidence  conclusion  of  potential 
human  carcinogenicity  is  based  on 
sufficient  experimental  findings  that 
include  the  following:  tumors  at 
multiple  sites  in  rats;  tumor  responses 
in  both  sexes;  and  evidence  for 
mutagenicity  including  point  mutations 
and  diromosomal  aberrations  in  in  vitro 
genotoxicity  assays.  Furthermore,  EPA 
beheves  there  is  insufficient  evidence  at 
this  time  to  draw  conclusions  regarding 
the  mode  of  carcinogenic  action  for 
bromate.  EPA  acknowledges  there  are 
studies  available  showing  that  bromate 
may  generate  oxygen  radicals  which 
increase  lipid  peroxidation  and  damage 
DNA.  However,  no  data  are  available 
that  link  this  proposed  mechanism  to 
tumor  induction.  Thus,  EPA  believes 
that  while  there  are  studies  which 
provide  some  evidence  to  support  the 
commenters'  claims,  these  studies  are 
insufficient  at  this  time  to  establish 
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lipid  peroxidation  and  free  radical 
production  as  key  events  responsible  for 
the  induction  of  the  multiple  tiunor 
responses  seen  in  the  bromate  rodent 
bioassays  (EPA,  1998e).  Given  the 
uncertainty  about  the  mode  of 
carcinogenic  action  for  bromate,  EPA 
believes  it  is  appropriate  to  use  the 
default  assumption  of  low  dose  linearity 
to  estimate  the  cancer  risk  and  establish 
the  MCLG  of  zero  for  bromate.  EPA  is 
conducting  additional  studies 
investigating  the  mode  of  action  for 
bromate. 

EPA  also  disagrees  with  conunenters 
who  suggested  that  the  Gaylor-Kodell 
model  should  be  used  for  low-dose 
extrapolation  of  the  bromate  data.  In  the 
1998  NODA,  a  low  dose  linear 
extrapolation  of  the  DeAngelo  et  al. 
(1998)  data  was  conducted  using  a  one- 
stage  WeibuU  time-to-tumor  model.  The 
Weibull  model  was  considered  to  be  the 
preferred  approach  to  account  for  the 
reduction  in  animals  at  risk  that  may  be 
due  to  the  decreased  siuvival  observed 
in  the  high  dose  group  toward  the  end 
of  the  study.  The  estimate  of  cancer  risk 
from  the  DeAngelo  et  al.  (1998)  study  is 
similar  with  the  risk  estimate  derived 
from  the  Kurokawa  et  al.  (1986a)  study 
presented  in  the  1994  proposed  rule. 

Based  on  an  evaluation  of  all  the  data 
and  after  review  and  consideration  of 
the  public  comments,  EPA  beUeves  the 
MCLG  for  bromate  should  be  zero. 

9.  MCLG  for  Chloral  Hydrate 

a.  Today's  Rule.  EPA  has  decided  to 
not  include  an  MCLG  for  chloral 
hydrate  in  the  Stage  1  DBPR.  This 
decision  is  based  on  an  analysis  of  the 
technical  comments  and  on  the  fact  that 
chloral  hydrate  will  be  controlled  by  the 
MCLs  for  TTHM  and  HAAs  and  by  the 
treatment  technique  of  enhanced 
coagulation. 

b.  Background  and  Analysis.  The 
1994  proposed  nde  included  an  MCLG 
for  chloral  hydrate  of  0.04  mg/L  This 
was  based  on  a  90-day  mice  study  by 
Sanders  et  al.  (1982)  which  reported 
liver  toxicity.  A  RfD  of  0.0016  mg/kg/d 
was  used  (LOAEL  of  16  mg/kg/d  with  an 
uncertainty  factor  of  10,000).  hi  the 
1997  DBP  NODA  (EPA,1997b)  and 
supporting  documents  (EPA,  1997c), 
additional  studies  on  chloral  hydrate 
were  discussed,  however,  these  new 
studies  did  not  indicate  a  change  in  the 
MCLG  for  chloral  hydrate. 

c.  Summary  of  Comments.  The 
majority  of  commenters  disagreed  with 
the  MCLG  of  0.04  mg/L  for  chloral 
hydrate.  Several  commenters  questioned 
the  need  for  an  MCLG  for  chloral 
hydrate.  These  commenters  mentioned 
its  low  toxic  potentieil  and  the  fact  that 
safe  concentrations  of  chloral  hydrate 


are  substantially  greater  than  those 
present  in  drinking  water.  Commenters 
also  questioned  the  need  for  an  MCLG 
for  chloral  hydrate  because  the  MCLs  for 
THMs  and  HAAs  and  the  treatment 
technique  of  enhanced  coagulation  will 
adequately  control  for  chloral  hydrate 
and  because  there  were  no  monitoring 
provisions  proposed.  Other  commenters 
argued  that  the  use  of  a  10,000 
uncertainty  factor  and  the  selection  of 
the  Sandere  et  al.  (1982)  study  as  a  basis 
for  setting  the  MCLG  were 
inappropriate. 

In  response,  EPA  agrees  with 
commentera  that  an  MCLG  for  chloral 
hydrate  is  not  needed.  This  is  based  on 
the  fact  that  the  TTHM  and  HAA  MCLs 
and  the  treatment  technique  (i.e., 
enhanced  coagulation/softening)  will 
control  for  chloral  hydrate,  as  well  as 
other  chlorination  byproducts.  In 
addition,  chloral  hydrate  does  not  serve 
as  an  important  indicator  for  other 
chlorination  byproducts.  The  final  rule, 
therefore,  does  not  contain  an  MCLG  for 
chloral  hydrate.  In  light  of  this  decision, 
EPA  is  not  responding  to  comments  on 
the  imcertainty  factor  used  as  the  basis 
for  setting  the  MCLG. 

10.  MRDLG  for  Chlorine 

d.  Today's  Rule.  EPA  is  promulgating 
an  MRDLG  of  4  mg/L  for  chlorine  based 
on  a  NOAEL  from  a  chronic  study  in 
animals. 

b.  Background  and  Analysis.  EPA 
proposed  an  MRDLG  of  4  mg/L  for 
chlorine.  The  MRDLG  was  based  on  a 
two-year  rodent  drinking  water  study  in 
whidi  chlorine  was  given  to  rats  at 
doses  ranging  fitim  4  to  14  mg/kg/day 
and  mice  at  doses  ranging  bom  8  to  24 
mg/kg/day  (NTP,  1990).  Neither 
systemic  toxicity,  nor  efkcts  on  body 
weight  and  survival  were  foimd.  Thus, 
the  MRDLG  was  based  on  a  NOAEL  of 
14  mg/kg/day  and  application  of  a  100 
fold  imcertainty  factor  to  account  for 
inter-  and  intra-species  differences 
(EPA,  1994a).  New  information  on 
chlorine  has  become  available  since  the 
1994  proposal  and  was  discussed  in  the 
1997  DBP  NODA  and  is  included  in  the 
public  docket  (EPA,  1997c).  This  new 
information  did  not  contain  data  that 
would  change  the  MRDLG.  EPA  has 
therefore  decided  to  finalize  the 
proposed  MRDLG  of  4  mg/L  for 
chlorine. 

c.  Sununary  of  Comments.  Several 
commenters  agreed  with  EPA's 
conclusion  that  there  is  no  animal 
evidence  of  carcinogenicity  for  chlorine. 
Some  conunenters  also  agreed  with  EPA 
that  4  mg/L  was  the  appropriate  MCLG. 
Several  commenters  agreed  with  the 
proposed  relative  source  contribution  of 
80  percent  for  chlorine.  Some 


commenters  agreed  with  the  uncertainty 
factor  of  100  while  others  felt  that  it  was 
too  high.  Some  conunenters  encoinaged 
EPA  to  consider  children  in  estimating 
risk  from  chlorine. 

In  response,  EPA  believes  that  an 
uncertainty  factor  of  100  is  appropriate 
when  a  NOAEL  bom  a  chronic  aninnil 
study  is  the  basis  for  the  RfD.  Because 
current  methods  for  developing  RfDs  are 
designed  to  be  protective  for  sensitive 
subpopulations,  the  imcertainty  factor 
of  100  is  considered  protective  of 
children.  Furthermore,  animal  studies 
indicate  that  chlorine  is  not  a 
developmental  toxicant. 

11.  MRDLG  for  Chloramine 

a.  Today's  Rule.  EPA  is  promulgating 
an  MRDLG  of  4  mg/L  for  chloramines 
based  on  a  NOAEL  from  a  chronic 
rodent  study. 

b.  Background  and  Analysis.  The 
1994  proposed  Stage  I  DBPR  included 
an  MRDLG  for  chloramines  at  4  mg/L 
based  on  a  NOAEL  of  9.5  mg/kg/d  for 
lack  of  toxicity  in  chronic  roident 
drinking  water  study  and  on  application 
of  an  uncertainty  factor  of  100  to 
account  of  inter-  and  intra-species 
differences  (EPA,  1994h).  New 
information  on  chloramines  has  become 
available  since  the  1994  proposal  and 
was  included  in  the  1997  DBP  NODA 
and  is  included  in  the  public  docket 
(EPA,  1997c).  This  new  information  did 
not  contain  data  that  would  change  the 
MRDLG.  EPA  has  therefore  decided  to 
finalized  the  proposed  MRDLG  of  4  mg/ 
L  for  chloramines. 

c.  Summary  of  Comments.  Several 
commenters  agreed  with  the  MRDLG  of 
4  mg/L  for  chloramine  (as  chlorine). 
Some  commenters  felt  that  the  MRDLG 
was  too  low  due  to  conservative 
imcertainty  factors.  Many  commenters 
agreed  with  EPA's  conclusion  that  there 
is  no  animal  evidence  of  carcinogenicity 
for  chloramines.  Many  commentera 
agreed  with  the  RSC  of  80%  for 
chloramine  while  other  believed  that 
the  RSC  should  be  higher. 

In  response,  EPA  believes  that  the 
uncertainty  factor  of  100  in  the  MRDLG 
calculation  is  appropriate  to  protect 
public  health  incluc^g  that  of  children 
and  sensitive  subpopulations.  EPA 
beUeves  that  the  80  percent  is  an 
appropriate  ceiling  for  the  RSC  due  to 
lack  of  exposure  data  on  other  sources 
of  exposure. 


B.  Epidemiology 

1.  Cancer  Epidemiology 

a.  Today's  Rule.  EPA  has  evaluated  all 
of  the  cancer  epidemiology  data  and  the 
corresponding  public  comments 
received  on  the  1994  proposal  (EPA, 
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lM4a).  1997  NODA  (EPA,  1997b).  and 
19P8  NODA  (EPA.  1998a).  Based  on  this 
'^uation.  EPA  believes  that  the  cancer 
epidemiology  data  provides  important 
information  that  contributes  to  the 
w(4ight-of-evidence  evaluation  on  the 
potential  health  risks  from  exposure  to 
chlorinated  drinking  water.  At  this  time, 
hqwever,  the  cancer  epidemiology 

Sadies  are  insufficient  to  establish  a 
tisal  relationship  between  exposure  to 
chlorinated  drinking  water  and  cancer; 
and  are  thus  considered  limited  for  use 
in  [quantitative  risk  assessment.  EPA's 
weight-of-evidence  evaluation  of  the 
potential  risk  posed  by  chlorinated 
drinking  water  is  further  discussed  in 
s^^on  IV  of  this  preamble. 
.    p.  Btickffvund  and  Analysis.  The 
p  r  samble  to  the  1994  proposed  rule 
dk  icussed  numerous  cancer 
ep&demiology  studies  that  had  been 
cpbducted  over  the  past  20  years  to 
ekamine  the  relationship  between 
ex|>osuie  to  chlorinated  water  and 
c^cer  (EPA.  1994a).  At  the  time  of  the 
regulatory  negotiation,  there  was 
dji^greement  among  the  members  of  the 
R0g.  Neg.  Committee  on  the  conclusions 
th^t  could  be  drawn  from  these  studies, 
^dme  members  of  the  Committee  felt 
tut  the  cancer  epidemiology  data,  taken 
i]  l|  conjunction  with  the  results  from 
t(  >xicological  studies,  provide  ample  and 
s  ^cient  weight-of-evidence  to 
c  mclude  that  exposure  to  DBPs  in 
qonking  water  could  residt  in  increased 
icer  risk  at  levels  encoimtered  in 
e  public  water  supplies.  Other 
mbers  of  the  Committee  concluded 
that  the  cancer  epidemiology  studies  on 
t)iB  consiunption  of  chlorinated 
diinking  water  to  date  were  insufficient 
to>  provide  definitive  information  for  the 
rteulation. 

Ibi the  1998 DBP NODA  (EPA.  1998a). 
o^fi.  discussed  several  new 
ebidemiology  studies  that  had  been 
p  ublished  since  the  1994  proposal.  EPA 
eluded  in  the  1998  NODA,  based  on 
view  of  all  the  cancer  epidemiology 
dies  (including  the  more  recent 
tdies).  that  a  causal  relationship 
iween  exposure  to  chlorinated  surface 
ter  and  cancer  has  not  yet  been 
lemonstrated.  However,  several  studies 
ve  suggested  a  weak  association  in 

ous  subgroups.  Results  from  lecent 
idemiology  studies  continue  to 
stlpport  the  decision  to  pursue 

lations  to  provide  additional  DBP 
itrol  measures  as  discussed  in  section 
.D  of  this  preamble. 
|c.  Summary  of  Comments.  Several 
immenters  agreed  with  EPA's 
characterization  that  there  was 
^  sufficient  evidence  to  conclude  that 
tuere  was  a  causal  relationship  between 
cDtposiue  to  chlorinated  surface  water 


and  cancer.  Other  commenters 
disagreed  with  this  characterization 
stating  that  they  believed  the  evidence 
did  indicate  there  was  a  strong 
association  between  exposure  to 
chlorinated  water  and  cancer.  Other 
commmters  stated  that  EPA  had  not 
clearly  articulated  the  basis  for  its 
conclusions  on  the  issue  of  causaUw. 

In  response.  EPA  continues  to  beueve 
that  there  is  insufficient  evidence,  based 
on  the  epidemiology  data,  to  conclude 
there  is  a  causal  association  between 
exposure  to  chlorinated  waters  and 
cancer.  EPA  agrees,  however,  that  the 
basis  for  its  conclusion  on  causaUty  was 
not  clearly  articulated.  This  judgement 
of  causcdity  was  based  on  evaluating  the 
existing  cancer  epidemiologic  database 
for  the  following  criteria:  strength  of 
association,  consistency  of  the  findings, 
specificity  of  the  association,  as  well  as 
other  infoimation  concerning  the 
temporal  sequence  and  presence  of  a 
dose-response  relationship,  and 
biological  plausibility  (Federal  Focus, 
1996;  EPA.  1986;  EPA  1996b). 

EPA  applied  the  critOTia  stated  above 
to  assess  the  possible  causality  of  cancer 
using  the  besttnrailable  cancer 
epidemiology  studies  (Cantor  et  al., 
1985.  McGeehin  et  al..  1993,  King  and 
Mairett.  1996.  Cantor  et  al..  1998, 
Freedman  et  al..  1997,  Hildesheim  et  al., 
1998,  Doyle  et  al.,  1997).  These  studies 
found  a  weak  association  for  bladder 
cancer,  although  the  findings  were  not 
consistent  within  and  among  the 
studies.  The  specificity  of  the 
association,  temporal  association,  and 
dose  respcmse  relationship  remain 
unknown.  In  addition,  the  biological 
mode  of  action  has  not  been 
determined.  Using  the  criteria  for 
causaUty,  the  present  epidemiologic 
data  do  not  support  a  causal 
relationship  be^een  exposiue  to 
chlorinated  drinking  water  and 
development  of  cancer  at  this  time.  This 
conclusion  does  not  preclude  the 
possibility  that  a  causal  link  may  be 
established  at  a  later  date  by  futiue 
epidemiology  and  toxicology  studies. 

Some  commenters  argued  that  the 
epidemiological  evidence  indicated  an 
increased  risk  for  cancer  by  exposure  to 
chlorinated  drinking  water,  while  others 
argued  that  the  epidemiological 
evidence  does  not  support  a  health 
effects  concern.  As  stated  above.  EPA 
believes  that,  at  this  time,  a  causal  link 
between  exposure  to  chlorinated 
drinking  water  and  developmeht  of 
cancer  cannot  be  determined.  However, 
EPA  believes  that  the  epidemiological 
evidence  suggests  a  potential  increased 
risk  for  bladder  cancer.  It  is  therefore 
prudent  public  health  policy  to  protect ' 
against  this  potential  public  health 


concern  in  light  of  the  uncertainties  and 
given  the  large  (wpulation  (over  200 
million  people)  potentially  exposed. 

2.  Reproductive  and  Developmental 
Epidemiology 

a.  Today's  Rule.  EPA  has  evaluated  all 
of  the  reproductive  and  developmental 
epidemiology  data  and  the  public 
comments  received  on  the  1994 
proposal,  1997  NODA,  and  the  1998 
NODA.  Based  on  this  evaluation.  EPA 
believes  that  the  reproductive  and 
developmental  epidemiology  data 
provides  important  infoimation  that 
contributes  to  the  weight-of-evidence 
evaluation  on  the  potential  risks  from 
exposiue  to  chlorinated  drinking  water. 
However,  the  reproductive 
epidemiology  studies  are  insufficient  to 
establish  a  causal  relationship  between 
exposure  to  chlorinated  drinking  water 
and  reproductive  and  developmental 
effects  and  are  limited  for  use  in  the 
quantification  of  risk. 

b.  Backgmund  and  Analysis.  In  the 
preamble  to  the  1994  proposed  DBPR. 
EPA  discussed  several  reproductive 
epidemiology  studies  (EPA,  1994a).  At 
the  time  of  the  proposal,  EPA  concluded 
that  there  was  no  compelling  evidence 
to  indicate  a  reproductive  and 
developmental  hazard  due  to  exposure 
to  chlorinated  water  because  the 
epidemiologic  evidence  was  inadequate 
and  the  toxicological  data  were  limited. 
In  1993,  an  expert  panel  of  scientists 
was  convened  by  the  International  Life 
Sciences  Institute  to  review  the 
available  hiunan  studies  for 
developmental  and  reproductive 
outcomes  and  to  provide  research 
recommendations  (EPA/ILSI,  1993).  The 
expert  panel  concluded  that  the 
epidemiologic  results  should  be 
considered  preliminary  given  that  the 
research  was  at  a  very  early  stage  (EPA/ 
ILSI,  1993;  Reif  et  al.,  1996).  The  1997 
NODA  and  the  supporting  docimients 
(EPA,  1997c)  presented  several  new 
studies  (Savitz  et  al.,  1995;  Kanitz  et  al. 
1996;  and  Bove  et  al.,  1996)  that  had 
been  published  since  the  1994  proposed 
rule  and  the  1993  ILSI  panel  review. 
Based  on  the  new  studies  presented  in 
the  1997  NODA,  EPA  stated  that  the 
results  were  inconclusive  with  regard  to 
the  association  between  exposure  to 
chlorinated  waters  and  adverse 
reproductive  and  developmental  effects 
(EPA,  1997b). 

In  the  1998  DBP  NODA  (EPA,  1998a). 
EPA  included  the  recommendations 
from  an  EPA  convened  expert  panel  in 
July  1997  to  evaluate  epidemiologic 
studies  of  adverse  reproductive  or 
developmental  outcomes  that  may  be 
associated  with  the  consumption  of 
disinfected  drinking  water  published  * 
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since  the  1993  ILSI  panel  review.  A 
report  was  prepared  entitled  "EPA 
Panel  Report  and  Recommendations  for 
Conducting  Epidemiological  Research 
on  Possible  Reproductive  and 
Developmental  Effects  of  Exposure  to 
Disinfected  Drinking  Water"  (EPA, 
1998f).  The  1997  expert  panel  was  also 
charged  to  develop  an  agenda  for  further 
epidemiological  research.  The  1997 
panel  concluded  that  the  results  of 
several  studies  suggest  that  an  increased 
relative  risk  of  certain  adverse  outcomes 
may  be  associated  with  the  type  of  water 
source,  disinfection  practice,  or  THM 
leveb.  The  panel  emphasized,  however, 
that  most  relative  risks  are  moderate  or 
small  and  were  foimd  in  studies  with 
limitations  in  design  or  conduct.  The 
small  magnitude  of  the  relative  risk 
found  may  be  due  to  one  or  more 
sources  of  bias,  as  well  as  to  residual 
confounding  (factors  not  identified  and 
controlled).  Additional  research  is 
needed  to  assess  whether  the  observed 
associations  can  be  confirmed.  In 
addition,  the  1998  DBP  NODA  included 
a  summary  of  a  study  by  Waller  et  al. 
(1998)  craiducted  in  California  and 
another  study  by  Klotz  and  Pyrch  (1998) 
conducted  in  New  Jersey.  EPA 
concluded  that  while  the  Waller  et  al. 
(1998)  study  does  not  prove  that 
exposure  to  THMs  in  drinking  water 
causes  early  term  miscarriages,  it  does 
provide  important  new  information  that 
needs  to  be  explored  and  that  the  study 
adds  to  the  weight-of-evidence  which 
suggests  that  exposure  to  DBPs  may 
have  an  adverse  health  effect  on 
humans.  EPA  indicated  that  the  review 
of  the  Klotz  and  Pyrch  study  (1998)  had 
not  been  completed  in  time  for  the  1998 
NODA. 

EPA  has  completed  its  review  of  the 
Klotz  and  Pyrch  (1998)  study  and 
concluded  that  the  results  in  the  report 
provide  limited  evidence  to  substantiate 
the  hypothesis  that  DBPs  in  drinking 
water  cause  adverse  reproductive  or 
developmental  efiiects  since  the  bulk  of 
the  findings  are  inconclusive.  There  is, 
however,  a  suggestion  in  the  study  that 
total  THMs  or  some  other  component  of 
sur&ce  water  is  associated  with  a  small 
increased  risk  of  neural  tube  defects;  no 
significant  associations,  however,  were 
observed  with  individual  THMs,  HAAs 
or  other  composite  measures  of 
exposure. 

c.  Summary  of  Comments.  Several 
commenters  agreed  with  EPA's 
conclusions  on  the  significance  of  the 
reproductive  and  developmental  effects 
from  the  various  studies.  Others 
believed  EPA  had  not  accurately 
characterized  the  potential  adverse 
reproductive  and  developmental  effects 


bom  exposure  to  DBPs  in  drinking 
water. 

In  response,  EPA  continues  to  believe 
that  the  available  epidemiology  data 
along  with  the  toxicological  findings 
suggest  that  exposuire  to  DBPs  may  have 
adverse  effects  on  humans.  However, 
EPA  believes  the  epidemiology  evidence 
is  insufficient  at  this  time  to  conclude 
that  there  is  a  causal  association 
between  exposure  to  DBPs  and  adverse 
reproductive  and  developmental  effects. 
As  noted  in  the  1998  NODA,  EPA  has 
an  epidemiology  and  toxicology 
research  program  that  is  examining  the 
relationship  between  exposure  to  DBPs 
and  adverse  reproductive  and 
developmental  effects.  In  addition,  EPA 
is  pursuing  appropriate  follow-up 
studies  to  see  if  the  observed  association 
in  the  Waller  et  al.  (1998)  study  can  be 
replicated  elsewhere.  EPA  will  also  be 
working  with  the  California  Department 
of  Health  Services  to  improve  estimates 
of  exposure  to  DBPs  in  the  existing 
Waller  et  al.  study  population.  EPA  will 
collaborate  with  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  in  a  series 
of  studies  to  evaluate  if  Uiere  is  an 
association  between  exposure  to  DBPs 
in  drinking  water  and  birth  defects.  EPA 
is  also  involved  in  a  collaborative 
testing  program  with  the  NTP  under 
which  several  individual  DBPs  have 
been  selected  for  reproductive  and 
developmental  laboratory  animal 
studies.  This  information  will  be  used 
in  developing  the  Stage  2  DBPR 

C.  MCLs  and  BAT  for  TTHM.  HAAS. 
Chlorite,  and  Bromate;  MBDLs  and  BAT 
for  Chlorine,  Chloramines,  and  Chlorine 
Dioxide 

MCLs  are  enforceable  standards 
which  are  established  as  close  to  the 
MCLG  as  feasible.  Feasible  means  with 
the  use  of  the  best  technology,  treatment 
techniques,  and  other  means  which  the 
Administrator  finds  available  (taking 
costs  into  consideration)  after 
examining  for  efficacy  under  field 
conditions  and  not  solely  under 
laboratory  conditions. 

EPA  is  promulgating  MCLs  for  two 
groups  of  DBPs  and  two  inorganic 
byproducts.  EPA  is  also  promulgating 
MRDLs  for  three  disinfectants.  EPA  is 
promulgating  these  MCLs  and  MRDLs  at 
the  levels  proposed  in  1994.  Systems 
will  determine  compliance  with  the 
MCLs  and  MRDLs  in  the  same  manner 
as  was  proposed  in  1994.  except  for 
chlorite.  EPA  determined  that 
additional  monitoring  requirements  for 
chlorite  were  necessary  based  on  the 
findings  from  the  CMA  two-generation 
reproductive  and  developmental  study. 

Along  with  introducing  the  concept  of 
the  MRDLG  in  the  proposed  rule,  EPA 


also  introduced  the  MRDL  for  the  three 
disinfectants  (chlorine,  chloramines, 
and  chlorine  dioxide).  The  MRDLs  are 
enforceable  standards,  analogous  to 
MCLs.  which  recognize  the  benefits  of 
adding  a  disinfectant  to  water  on  a 
continuous  basis  and  to  maintain  a 
residual  to  control  for  pathogens  in  the 
distribution  system.  As  with  MCLs.  EPA 
has  set  the  MRDLs  as  close  to  the 
MRDLGs  as  feasible.  The  Agency  has 
also  identified  the  BAT  which  is 
feasible  for  meeting  the  MRDL  for  each 
disinfectant. 

EPA  received  similar  comments  on 
the  use  of  the  term  MRDL  as  with 
MRDLG.  The  majority  of  commentera 
a^eed  with  the  use  of  the  term  MRDL 
for  the  disinfectants  and  therefore  EPA 
is  using  the  term  MRDL  in  the  final  rule. 

1.  MCLs  for  TTHMs  and  HAAS 

a.  Today's  Rule.  In  today's  rule.  EPA 
is  promulgating  an  MCL  for  TTHMs  of 
0.080  mg/L  TTHM  is  the  sum  of 
measured  concentrations  of  chloroform, 
bromodichloromethane, 
dibromochloromethane.  and 
bromoform.  EPA  is  also  promulgating  an 
MCL  for  HAAS  of  0.060  mg/L.  HAAS  is 
the  siun  of  measiued  craicentrations  of 
mono-,  di-.  and  trichloroacetic  adds, 
and  mono-  and  dibromoacetic  adds.  A 
system  is  in  compliance  with  these 
MCLs  when  the  nmning  annual  average 
of  quarterly  averages  of  all  samples 
taken  in  the  distribution  system, 
computed  quarterly,  is  less  than  or 
equu  to  the  MCL.  U  the  nmning  aimual 
average  computed  for  any  quarter 
exceeds  the  MCL,  the  system  is  out  of 
compliance.  EPA  believes  that  by 
meeting  MCLs  for  TTHMs  and  HAAS, 
water  suppliere  will  also  control  the 
formation  of  other  DBPs  not  currently 
regulated  that  may  also  adversely  affect 
human  health. 

EPA  has  identified  the  best  available 
(BAT)  technology  for  achieving 
compliance  with  the  MCLs  for  both 
TTHMs  and  HAAS  as  enhanced 
coagulation  or  treatment  with  granular 
activated  carbon  with  a  ten  minute 
empty  bed  contact  time  and  180  day 
reactivaticm  frequency  (GAClO),  with 
chlorine  as  the  primary  and  residual 
disinfectant,  as  was  proposed  in  1994. 

b.  Background  and  Analysis.  The 
1994  proposal  for  the  Stage  1  DBPR 
induded  MCLs  for  TTHM  and  HAAS  at 
0.080  and  0.060  mg/L,  respectively 
(EPA,  1994a).  In  addition  to  the 
proposed  MCLs,  subpart  H  systems- 
utilities  treating  either  sur&ce  water  or 
groundwater  under  the  direct  influence    ' 
of  sur&ce  water — that  use  conventional 
treatment  (i.e.,  coagulation, 
sedimentation,  and  filtration)  or 
predpitative  softening  would  be 
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reqiliied  to  remove  DBP  precursors  by 
enhioced  coagulation  or  enhanced 
softening.  The  removal  of  TOC  would  be 
used  as  a  performance  indicator  for  DBP 
preiqursor  control. 

A^  part  of  the  proposed  rule.  EPA 
estliiated  that  17%  of  PWSs  would 
nee^to  change  their  treatment  process 
to  alternative  disinfectants  (ozone  or 
chlorine  dioxide)  or  advanced  precursor 
— boval  (GAC  or  membranes)  in  order 
^bmply  with  the  Stage  1 

em«its.  This  evaluation  was 
Drtant  to  assist  in  determining 
ther  the  proposed  MCLs  were 
4evable  and  at  what  cost.  This 
Juation  required  an  imderstanding  of 

,  baseline  occurrence  for  the  DSPs 

and!  TOC  being  considered  in  the  Stage 
1  D6PR,  an  understanding  of  the 
baseline  treatment  in-place.  and  an 
esliiination  of  what  treatment 
teobnologies  systems  would  use  to 
cotnply  with  the  Stage  1  DBPR 
reduiiements. 

E|  1997,  at  the  direction  of  the  M-DBP 
Advisory  Committee,  the  TWG  reviewed 
M(X  compliance  predictions  developed 
fo^  the  1994  proposal  because  of 
cofc^iem  by  several  Committee  members 
th$t  modifications  to  the  rule  would 
result  in  more  PWSs  not  being  able  to 
meet  the  new  TTHM  and  HAAS  MCLs 
w|t|iout  installation  of  higher  cost 
teihnologies  such  as  ozone  or  GAC. 
Some  members  v/ete  concerned  that 
al^wing  disinfiBction  inactivation  credit 
piibr  to  precursor  removal  (by  enhanced 
coKulation  or  enhanced  softening)  in 
or^er  to  prevent  significant  reductions 
in!  microbial  protection  would  result  in 
'  ' "  rr  DBP  formation  and  force  systems 
toi  Install  alternative  disinfectants  or 
ranced  precursor  removal  to  meet  the 
J4  proposed  TTHM  and  HAAS  MCU. 
[discussed  later  in  today's  document 
action  III.E  (Preoxidation  CT  Credit). 
It  PWSs  can  achieve  significant 
jcdon  in  DBP  formation  through  the 
jbination  of  enhanced  coagulation 
,_  enhanced  softening)  while 
Tnj^intAinino  predisinfection.  The  TWG's 
aiUlysis  invested  that  there  would  be  a 
d^^ease  in  the  percentage  of  PWSs  that 
wictuld  need  to  install  hi^er  cost 
teji^ologies.  This  decrease  was 
^^buted  to  changes  in  the  proposed 
IB^WTR  which  altered  the  constraints 
byiwddch  systems  could  comply  with 
the  MCLs.  Tlie  requirements  of  the 
I^WTR  would  a^  prevent  significant 
reduction  in  microbial  prelection  as 
de^bed  in  the  1997  NODA  (EPA, 
l9B7a)  and  elsewhere  in  today's  Federal 
ter.  EPA  has  included  a  discussion 
prediction  of  technology  choices 


ill 


jSection  IV  (Economic  Analysis)  of 
ly's  rule  and  a  more  detailed 

ion  in  the  RIA  for  this  rule  (EPA, 


1998g).  EPA  continues  to  believe  the 
proposed  MCLs  are  achievable  without 
large-scale  tedmology  shifts. 

c.  Sununary  of  Comments.  Several 
commenters  questioned  whether  the 
TTHM  MCL  of  0.080  mg/L  and  the 
HAAS  MCL  of  0.060  mg/L  were  set  at  a 
level  that  would  preclude  the  use  of 
chlorine  as  an  emotive  disinfectant. 
EPA  does  not  believe  the  MCLs  will 
preclude  the  use  of  chlorine.  While 
there  are  currently  systems  that  are 
exceeding  these  MCLs.  the  Agency  has 
conclud^  that  most  systems  will  be 
able  to  achieve  compliance  by  relatively 
low  cost  alternatives  such  as:  improved 
DBP  precvirsor  removal  through 
enhanced  coagulaticm  or  enhanced 
softening:  moving  the  point  of 
disinfection  to  reduce  the  reaction 
between  chlorine  and  DBP  precursors; 
the  use  of  chloramines  for  residual 
disinfection  instead  of  chlorine;  or  a 
combination  of  these  alternatives. 

Many  commenters  also  questioned  the 
need  for  a  modified  TTHM  MCL  and  a 
new  MCL  for  HAAS.  As  discussed  in 
section  LB.2.  of  today's  rule.  EPA 
believes  the  potential  public  health  risks 
do  justify  a  reduction  in  exposxire  to 
DBPs  and  hence  a  modification  in  the 
MCL  fat  TTHMs  and  a  new  MCL  for 
HAAS.  Also  as  discussed  in  section  IV 
of  this  rule,  EPA  omtinues  to  believe 
that  the  potential  risks  associated  with 
both  TTHM  and  HAAS  and  unregulated 
DBPs  wrill  be  reduced  by  the 
combination  of  these  MCLs  and  DBP 
precursor  removal  through  mhanced 
coagulation  and  enhanced  softening. 

\^le  most  commenters  agreed  with 
EPA's  definition  of  GACIO  and  GAC20 
(GAC  with  a  10  and  a  20  minute  empty 
bed  contact  time,  respectively),  sevmal 
commenters  thought  that  designating 
GAC  as  BAT  meant  that  they  would 
have  to  install  GAC  at  their  treatment 
plant.  EPA  is  required  to  designate  a 
BAT  for  any  MCL  that  the  Agency 
promulgates;  however,  a  system  may 
use  any  technology  it  wants  to  comply 
with  the  MCL.  However,  a  syst«n  must 
install  BAT  prior  to  the  State  issuing  a 
variance  to  one  of  these  MCLs. 

Commenters  also  questioned  the  use 
of  group  MCLs  for  TTHM  and  HAAS, 
instead  of  MCLs  for  the  individual 
DBPs,  since  a  group  MCL  does  not  take 
into  account  diffoiing  health  efiiscts  and 
potencies  of  individual  DBPs.  EPA 
continues  to  believe  that  regulating 
TTHMs  and  HAAs  as  group  MCLs  is 
appropriate  at  this  time  for  several 
reasons.  First.  EPA  does  not  have 
adequate  occurrence  data  for  individual 
trihalomethanes  and  haloacetic  adds  to 
develop  national  occurrence  estimates 
which  are  needed  for  estimating  the 
potential  costs  and  benefits  of  the  rule 


(although  the  Agency  has  an  adequate 
database  of  group  occurrence).  Second, 
there  is  not  an  adequate  imderstanding 
of  how  water  quality  parameters  (such 
as  pH,  temperature.  brcHnide,  and 
alkalinity)  a£bct  individual  THM  and 
HAA  formation.  Third,  EPA  does  not 
have  an  adequate  imderstanding  of  how 
treatment  technologies  control  the 
formation  of  individual  THMs  and 
HAAs  to  enable  specifying  appropriate 
MCLs  for  individual  TTHMs  or  HAAs  at 
this  time.  Finally,  there  are  inadequate 
health  data  to  characterize  the  potential 
health  risks  for  several  of  the  HAAs  and 
to  then  determine  the  potential  benefits 
from  reduction  in  exposures.  In 
conclusion.  EPA  continues  to  believe 
the  most  appropriate  approach  for 
reducing  the  health  lisk.  from  all  DBPs 
is  by  the  combination  of  TTHM  and 
HAAS  MCLs  and  DBP  precursor 
removal. 

Some  commenters  stated  that  EPA 
may  have  underestimated  HAA 
formation,  especially  in  certain  areas  of 
the  coimtry.  The  Agency  was  aware  that 
waten  in  particular  regions  of  the 
country  would  be  more  difficult  to  treat 
in  order  to  control  for  HAAS  than  for 
TTHM.  Based  on  additional  data 
received  since  the  proposal,  EPA 
continues  to  believe  that  the  HAAS  MCL 
can  be  met  by  most  systems  through  the 
same  general  low-cost  strategies  as  used 
for  TTHM  (e.g..  improved  DBP 
precursor  removal,  moving  the  point  of 
disinfection,  use  of  chloramines  for 
residual  disinfection)  rather  than  higher 
cost  alternatives  (see  section  IV.C  for 
cost  estimates  of  technology  treatment 
choices). 

Many  commenters  also  requested  that 
States  be  granted  sufficient  flexibility  in 
implementing  this  rule.  While  the  State 
must  adopt  rules  that  are  at  least  as 
stringent  as  those  published  in  today's 
rule.  EPA  has  given  die  States  and 
systems  much  latitude  in  monitoring 
plans  (frequency  and  location), 
allowable  disinfectants,  and  other  rxile 
elements.  Much  of  this  flexibility  carries 
over  from  the  1979  TTHM  Rule  (EPA. 
1979). 

Finally,  some  commenters  stated  that 
requirements  in  this  rule  are 
complicated.  EPA  acknowledges  that 
this  rule  is  complicated,  but  that  this 
complexity  is  necessary  in  order  to 
adequately  and  econcunically  address 
the  potential  DBP  risks.  EPA  was 
required  to  consider  a  host  of 
compUcating  factors  in  developing 
regulatory  requirements:  different 
disinfectants,  difiisrent  health  effects 
(acute  and  chronic),  different  DBP 
formation  kinetics,  different  source 
-  water  types  and  qualities,  different 
treatment  processes,  and  the  need  for 
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simultaneous  compliance  with  other 
rules  such  as  the  Total  Coliform  Rule, 
Lead  and  Copper  Rule,  and  Interim 
Enhanced  SurfK»  Water  Treatment 
Rule.  The  Agency  chose  to  evaluate  all 
these  factors  by  developing 
requirements  that  minimized  impacts 
on  various  classes  of  systems  while 
enabling  States  to  implement  the  rule. 
In  additicm  to  the  further  description  of 
the  requirements  in  today's  rule,  EPA 
will  publish  a  State  implementation 
manual,  a  small  system  compliance 
manual,  and  a  series  of  guidance 
manuals  that  will  provide  additional 
information  to  systems  and  States  in 
implementing  this  rule. 

£PA  has  reviewed  all  comments  and 
determined  that  the  requirements 
promulgated  today  are  necessary  to 
control  the  occurrence  of  TTHM  and 
HAAS  and  are  feasible  to  achieve.  These 
requirements  take  into  account  the 
difficulties  in  simultaneously 
controlling  risks  firom  DBFs  and 
pathogens,  while  appropriately 
addr^ing  implementation  and 
compliance  issues. 

2.  MCL  for  Bromate 

a.  Today's  Rule.  In  today's  rule,  EPA 
is  promulgating  an  MCL  for  bromate  of 
0.010  mg/L.  Bromate  is  one  of  the 
principal  bj^roducts  of  ozonation  in 
bromide-containing  source  waters.  The 
proposed  MCL  for  bromate  was  0.010 
mg/1.  A  system  is  in  compliance  with 

the  MCL  when  the  running  annual 

average  of  monthly  samples,  computed 
quarterly,  is  less  than  or  equal  to  the 
MCL.  If  the  running  annual  average 
computed  for  any  quarter  exceeds  the 
MCL,  the  system  is  out  of  compliance. 
EPA  has  identified  the  BAT  for 
achieving  compliance  with  the  MCL  for 
bromate  as  control  of  ozone  treatment 
process  to  reduce  formation  of  bromate, 
as  was  proposed  in  1994  (EPA,  1994a). 

b.  Backpvund  and  Analysis.  For 
systems  using  ozone,  a  separate  MCL 
was  proposed  for  the  primary  inorganic 
DBP  associated  with  ozone  usage: 
bromate.  Although  the  theoretical  10  ~'* 
risk  level  for  bromate  is  0.005  mg/1,  an 
MCL  of  0.010  mg/L  was  proposed 
because  available  analytical  detection 
methods  for  bromate  were  reliable  only 
to  the  projected  practical  quantification 
limit  (PQL)  of  0.01  mg/L  (EPA,  1994a). 

In  the  preamble  to  Uie  proposed  rule, 
EPA  requested  comment  on  whether 
there  were  ways  to  set  (or  achieve)  a 
lower  MCL  (i.e.,  0.005  mg/L  [5  ng/L)) 
and  whether  the  PQL  for  bromate  could 
be  lowered  to  5  jig/L  in  order  to  allow 
compliance  determinations  for  a  lower 
MCL  in  Stage  1  of  the  proposed  rule. 
The  proposed  MCL  of  0.010  mg/L  for 
bromate  was  based  on  a  projected  PQL 


that  would  be  achieved  by  improved 
methods.  The  PQL  of  the  revised 
method  is  approximately  0.010  mg/L  for 
bromate,  as  discussed  in  Section  m.G 
(Analytical  Methods).  At  the  time  of  the 
November  1997  NODA,  EPA  was  not 
aware  of  any  new  information  that 
would  lower  the  PQL  for  bromate  and 
thus  allow  lowering  the  MCL.  As  a 
result,  EPA  concluded  that  the  proposed 
bromate  MCL  was  appropriate. 

c.  Summary  of  Comments.  Several 
commenters  were  concerned  that  the 
bromate  MCL  may  have  been  set  at  a 
level  that  would  preclude  the  use  of 
ozone.  During  the  M-DBP  Advisory 
Committee  discussions,  the  TWG 
evaluated  the  feasibility  of  ozone  for 
certain  systems  that  were  predicteid  to 
have  problems  in  complying  with  the 
TTHM  and  HAAS  MCLs.  While  ozone 
was  not  feasible  for  all  systems,  it  was 
feasible  for  many  that  did  not  have 
elevated  source  water  bromide  levels  to 
react  with  ozone  to  form  bromate.  The 
TWG  predicted  that  most  of  the  systems 
not  able  to  use  ozone  would  be  able  to 
switch  to  chlorine  dioxide  for  primary 
disinfection. 

EPA  has  reviewed  all  comments  and 
determined  that  the  requirements 
promulgated  today  are  necessary  to 
control  the  occiurence  of  bromate  and 
are  feasible  to  achieve.  For  additional 
discussion  on  the  treatment 
technologies  for  controlling  bromate 
formation  and  their  costs  see  the  Cost 
and  Technology  Docimient  for 
Controlling  Disinfectants  and 
Disinfection  Byproducts  (EPA,  1998k). 
These  requirements  take  into  accotmt 
the  difficulties  in  simultaneously 
controlling  risks  from  DBPs  and 
pathogens,  while  appropriately 
addressing  compliance  and 
implementation  issues.  In  addition,  the 
Reg.  Neg.  Committee  and  the  M-DBP 
Advisory  Committee  supported  these 
conclusions. 

3.  MCL  for  Chlorite 

a.  Today's  Rule.  In  today's  rule,  EPA 
is  promulgating  an  MCL  for  chlorite  of 
1.0  mg/L.  EPA  has  modified  the 
monitoring  requirements  from  the 
proposed  rule  for  the  reasons  discussed 
in  section  III.A.7.  The  issue  of 
monitoring  and  MCL  compliance 
determinations  as  they  relate  to  the 
health  effect  of  concern  for  chlorite  were 
discussed  in  the  proposed  rule  (EPA, 
1994a).  CWSs  and  NTNCWSs  using 
chlorine  dioxide  for  disinfection  or 
oxidation  are  required  to  conduct 
sampling  for  chlorite  both  daily  at  the 
entrance  to  the  distribution  system  and 
monthly  (3  samples  on  the  same  day) 
within  the  distribution  system. 
Additional  distribution  system 


monitoring  is  required  when  the 
chlorite  concentration  measiued  at  the 
entrance  to  the  distribution  system 
exceeds  a  chlorite  concentration  of  1.0 
mg/L.  Distribution  system  monitoring 
may  be  reduced  if  certain  conditions  are 
met  (described  in  section  III.H  of  this 
rule). 

b.  Backgmund  and  Analysis.  For 
systems  using  chlorine  dioxide,  EPA 
proposed  a  separate  MCL  for  chlorite 
associated  wiUi  its  usage  in  1994.  The 
proposed  chlorite  MCL  of  1.0  mg/L  was 
supported  by  the  Reg.  Neg.  Committee 
because  1.0  mg/L  was  the  lowest  level 
considered  practicably  achievable  by 
tjrpical  systems  using  chlorine  dioxide, 
from  both  treatment  and  monitoring 
perspectives.  The  MCLG  was  0.08  mg/ 
L,  due  (in  part)  to  data  gaps  that 
required  higher  imcertainty  factore  in 
the  MCLG  determination.  The  CMA 
agreed  to  fund  new  health  effects 
research  on  chlorine  dioxide  and 
chlorite— with  EPA  approval  of  the 
experimental  design — to  resolve  these 
data  gaps.  EPA  completed  its  review  of 
the  study  and  published  its  findings  in 
a  NCH3A  in  March  1998.  Those  findings 
led  to  a  chlorite  MCLG  of  0.8  mg/L  and 
support  for  an  MCL  of  1.0  mg/L. 

c.  Summary  of  Comments.  Many 
commenters  requested  that  EPA  not 
modify  the  MCL  for  chlorite  prior  to 
receipt  and  evaluation  of  the  CMA 
study,  since  lowering  the  MCL  could 
preclude  the  use  of  dilorine  dioxide  for 
drinking  water  disinfection.  EPA  has 
evaluated  the  CMA  study  and 
concluded  that  the  MCLG  for  chlorite 
should  be  0.8  mg/L.  EPA  believes  the 
proposed  MCL  of  1.0  mg/L.  based  on  a 
three  sample  average  to  determine 
compliance,  is  appropriate  because  this 
is  the  lowest  level  achievable  by  typical 
systems  using  chlorine  dioxide.  In 
addition,  considering  the  margin  of 
safisty  that  is  factored  into  the  estimate 
of  the  MCLG.  EPA  believes  the  MCL 
will  be  protective  of  public  health.  Once 
the  final  MCLG  was  established,  EPA 
decided  that  the  chlorite  MCL  should  be 
finalized  at  the  level  proposed  which 
was  as  close  as  economically  and 
technically  feasible  to  the  MCLG,  and 
modified  the  proposed  requirements  for 
monitoimg  and  compliance  in  response 
to  the  health  concerns  associated  with 
chlorite. 

EPA  has  reviewed  all  comments  and 
determined  that  the  requirements 
promulgated  today  are  necessary  to 
control  the  occurrence  of  chlorite  and 
are  feasible  to  achieve.  These 

requirements  take  into  account  the 
difficulties  in  simultaneously 
controlling  risks  from  DBPs  and 
pathogens,  while  appropriately 
addressing  compliance  and 
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implementation  issues.  In  addition,  the 
Reg.|^eg.  Committee  and  the  M-DBP 
Advisory  Committee  supported  these 
conclusions. 

4.  MRDL  for  Chlorine 

a.  today's  Rule.  Chlorine  is  a  widely 
used  land  highly  effective  water 
disiiitiactant.  In  today's  rule.  EPA  is 
promulgating  an  MIU3L  for  chlorine  of 
4.0 ^/L.  As  a  minimum,  CWSs  and 
NTNCWSs  must  measure  the  residual 
disinfectant  level  at  the  same  points  in 
the  distribution  system  and  at  the  same 
tim^  as  total  coliforms.  as  specified  in 
§  141:.21.  Subpart  H  systems  may  us^the 
resiles  of  residual  disinfectant 
conrantration  sampling  done  under  the 
Swf$l  (§  141.74(b)(6)  for  unfiltered 
systletns.  §  141.74(c)(3)  for  systems  that 
filtenin  lieu  of  taking  separate  samples. 
Monitoring  for  chlorine  may  not  be 
redi»ced. 

A  lystem  is  in  compliance  with  the 
MROL  when  the  running  annual  average 
of  mbnthly  averages  of  all  samples, 
computed  quarterly,  is  less  than  or 
equM  to  the  MRDL.  Notwithstanding  the 
M^L,  operators  may  increase  residual 
chlwine  levels  in  the  distribution 
system  to  a  level  and  for  a  time 
necessary  to  protect  public  health  to 
address  specific  microbiological 
contamination  problems  (e.g.,  including 
disrabution  line  breaks,  storm  runoff 
eve)^.  source  water  contamination,  or 
cro^i-connections). 

^A  has  identified  the  best  means 
ava^U^le  for  achieving  compliance  with 
the'll^DL  for  chlorine  as  control  of 
treatment  processes  to  reduce 
disinfectant  demand,  and  control  of 
di^ifection  treatment  processes  to 
rechice  disinfectant  levels. 

b.  Background  and  Analysis.  The 
1994  proposed  Stage  I DBPR  included 
an  MRDL  for  chlorine  at  4.0  mg/L  (EPA. 
19g4a).  The  MRDL  for  chlorine  is  equal 
to  the  MRDLG  for  chlorine.  EPA 
reqjUested  comment  on  a  number  of 
iss^ies  relating  to  the  calculation  of  the 
MI0LG  for  chlorine.  New  information 
on  idhlorine  has  become  available  since 
thel  ^094  proposal  and  was  discussed  in 
the  1997  NODA  (EPA,  1997b).  EPA 
believes  that  no  new  information  has 
became  available  to  warrant  changing 
the  proposed  MRDL.  EPA  has  therefore 
decided  to  promulgate  the  MRDL  of  4.0 

mg/L  for  ddorine. 

qiSummary  of  Comments.  Some 
coiiimenters  expressed  concern  that  the 
)L  for  chlorine  is  too  high.  These 
menters  were  concerned  that  4  mg/ 
_ .  vels  of  chlorine  would  have  a 
de  timental  effect  on  piping  materials 
ani  J  would  cause  taste  and  odor 
pn )  )lems.  One  commenter  supported 
tlu  idilorine  MRDL  and  the  methods  of 


calculating  compliance  with  the  MRDL. 
This  commenter  felt  that  4.0  mg/L 
appropriately  allows  for  disinfection 
under  varying  drcumstanoes.  One 
commenter  requested  that  EPA  increase 
the  flexibility  of  utilities  to  meet  the 
MRIH.  for  chlorine  during  periods  when 
chlorine  levels  in  the  disttibution 
systems  may  need  to  be  raised  to  protect 
public  health. 

EPA  believes  that  the  MRDL  of  4.0 
mg/L  for  chlorine  is  appropriate  to 
control  for  potential  health  effects 
(MRDLG  is  4.0  mg/L)  from  chlorine 
while  high  enou^  to  allow  for  control 
of  pathogens  under  a  variety  of 
conditions.  EPA  also  believes  that 
compliance  based  on  a  running  annual 
average  of  monthly  averages  of  all 
samples,  computed  quarterly  is 
sufficient  to  allow  systems  to  increase 
residual  chlorine  levels  in  the 
distribution  system  to  a  level  and  for  a 
time  necessary  to  protect  public  health 
to  address  specific  microbiological 
contamination  problems  and  still 
maintain  compliance.  U  a  system  has 
taste  and  odor  problems  associated  with 
excess  chlorine  levels  it  can  lower  its 
level  of  chlorine.  Since  there  may  not  be 
any  health  effects  associated  with  taste 
and  odor  problems,  EPA  does  not  have 
a  statutory  reqiiirement  to  address  this 
concern. 

5.  MRDL  for  Chloramines 

a.  Today's  Rule.  Chloramines  are 
formed  when  ammonia  is  added  during 
chlorination.  In  today's  rule,  EPA  is 
promulgating  an  MRDL  for  chloramines 
of  4.0  mg/L  (measured  as  combined  total 
chlorine).  As  a  minimum,  CWSs  and 
NTNCWSs  must  measure  the  residual 
disinfectant  level  at  the  same  points  in 
the  distribution  system  and  at  the  same 
time  as  total  coliforms,  as  specified  in 
§  141.21.  Subpart  H  systems  may  use  the 
results  of  residual  disinfectant 
concentration  sampling  done  under  the 
SWTR  (§  141.74(b)(6)  for  unfiltered 
systems.  §  141.74(c)(3)  for  systems  that 
filter)  in  lieu  of  taking  separate  samples. 
Monitoring  for  chloramines  may  not  be 
reduced. 

A  PWS  is  in  compliance  with  the 
MRDL  when  the  running  annual  average 
of  monthly  averages  of  all  samples, 
computed  quarterly,  is  less  than  or 
equal  to  the  MRDL.  Notwithstanding  the 
MRDL.  operators  may  increase  residual 
chloramine  levels  in  the  distribution 
system  to  a  level  and  for  a  time 
necessary  to  protect  public  health  to 
address  specific  microbiological 
contamination  problems  (e.g.,  including 
distribution  line  breaks,  storm  runoff 
events,  source  water  contamination,  or 
cross-connections). 


EPA  has  identified  the  best  means 
available  for  achieving  compliance  with 
the  MRDL  for  chloramines  as  control  of 
treatment  processes  to  reduce 
disinfectant  demand,  and  control  of 
disinfection  treatment  processes  to 
reduce  disinfectant  levels. 

b.  Background  and  Analysis.  The 
1994  proposed  Stage  1  DBPR  included 
an  MRDL  for  chloramines  at  4.0  mg/L 
(EPA,  1994a).  The  MRDL  for 
chloramines  is  equal  to  the  MRDLG  for 
chloramines.  EPA  requested  comment 
on  a  number  of  issues  relating  to  the 
calciilation  of  the  MRDLG  for 
chloramines.  New  information  on 
chloramines  has  become  available  since 
the  1994  proposal  and  was  cited  in  the 
1997  NODA  and  is  included  in  the 
public  docket  for  this  rule  (EPA,  1997b). 
This  new  information  did  not  contain 
data  that  would  warrant  changing  the 
MRDL.  EPA  has  therefore  decided  to 
promulgate  the  proposed  MRDL  of  4.0 
mg/L  for  chloramines. 

c.  Summary  of  Comments.  Some 
commentera  remarked  that  systems  with 
high  concentrations  of  ammonia  would 
have  difficulty  meeting  the  MRDL  for 
chloramine  of  4.0  mg/L  and  still 
maintain  adequate  microbial  protection. 
One  commenter  felt  that  there  should 
not  be  a  limit  for  chloramine  residual 
due  to  variations  in  parameters  such  as 
distribution  system  configurations  and 
temperatuire.  One  commenter  felt  that 
the  MRDL  for  chloramines  was  too  low 
and  should  not  be  set  at  the  same  level 
as  the  chlorine  MRDL  since  chlorine  is 
a  stronger  disinfectant  than 
chloramines.  This  commenter  felt  that 
limiting  the  chloramine  residual  would 
reduce  the  capability  to  sustain  high 
water  quaUty  in  the  distribution  system 
One  commenter  supported  the 
chloramine  MRDL  and  the  methods  of 
calculating  compliance  with  the  MRDL. 
This  commenter  felt  that  4.0  mg/L 
adequately  allows  for  disinfection  under 
varying  circumstances. 

D> A  believes  that  compliance  based 
on  a  running  i^nnnwl  average  of  monthly 
averages  of  all  samples,  computed 
qiiaiterly,  is  sufficient  to  allow  systems 
to  increase  residual  chloramine  levels  in 
the  distribution  system  to  a  level  and  for 
a  time  necessary  to  protect  public  health 
to  address  specific  microbiological 
contamination  problems  and  still 
niaintiiin  compliance.  The  MRDL  for 
chloramme  does  not  limit  disinfectant 
dosage  but  rather  disinfactant  residual 
in  the  distribution  system.  EPA 
therefore,  believes  that  systems  with 
high  levels  of  ammonia  should  be  able 
to  comply  with  the  MRDL  Systems  that 
have  difficulty  sustaining  high  water 
quaUty  in  the  distribution  system 
should  consider  modifying  their 
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treatment  or  maintenance  procediures  to 
reduce  demand.  Although  chlorine  is  a 
stronger  disinfectant  than  chloramine, 
EPA  believes  that  an  MRDL  of  4.0  mg/ 
L  is  sufBcient  to  provide  adequate 
microbial  protection. 

6.  MRDL  for  Chlorine  Dioxide 

a.  Today's  Rule.  Chlorine  dioxide  is 
used  primarily  for  the  oxidation  of  taste 
and  odor-causing  organic  compounds  in 
water.  It  can  also  be  used  for  the 
oxidation  of  reduced  iron  and 
manganese  and  color,  and  as  a 
disinfectant  and  algicide.  Chlorine 
dioxide  reacts  with  impurities  in  water 
very  rapidly,  and  is  dissipated  quickly. 
In  today's  rule,  EPA  is  promulgating  an 
MRDL  of  0.8  mg/L  for  chlorine  dioxide. 
Unlike  chlorine  and  chloramines,  the 
MRDL  for  chlorine  dioxide  may  not  be 
exceeded  for  short  periods  of  time  to 
address  specific  microbiological 
contamination  problems  because  of 
potential  health  concerns  with  short- 
term  exposiue  to  chlorine  dioxide  above 
theMCL. 

CWSs  and  noncommunity  systems 
must  monitor  for  chlorine  dioxide  only 
if  chlorine  dioxide  is  used  by  the  system 
for  disinfection  or  oxidation.  Monitoring 
for  chlorine  dioxide  may  not  be 
reduced.  If  monitoring  is  required, 
systems  must  take  daily  samples  at  the 
entrance  to  the  distribution  system.  If 
any  daily  sample  taken  at  the  entrance 
to  the  distribution  system  exceeds  the 
MRDL,  the  system  is  required  to  take 
three  additional  samples  in  the 
distribution  system  on  the  next  day. 
Systems  using  chlorine  as  a  residual 
disinfectant  and  operating  booster 
chlorination  stations  alter  the  first 
customer  must  take  three  samples  in  the 
distribution  system:  one  as  close  as 
possible  to  the  first  customer,  one  in  a 
location  representative  of  average 
residence  time,  and  one  as  close  as 
possible  to  the  end  of  the  distribution 
system  (reflecting  maximum  residence 
time  in  the  distribution  system). 
Systems  using  chlorine  dioxide  or 
chloramines  as  a  residual  disinfectant  or 
chlorine  as  a  residual  disinfectant  and 
not  operating  booster  chlorination 
stations  after  the  first  customer  must 
take  three  samples  in  the  distribution 
system  as  close  as  possible  to  the  first 
customer  at  intervals  of  not  less  than  six 
hours. 


If  any  daily  sample  taken  at  the 
entrance  to  the  distribution  system 
exceeds  the  MRDL  and  if,  on  the 
following  day,  any  sample  taken  in  the 
distribution  system  also  exceeds  the 
MRDL,  the  system  will  be  in  acute 
violation  of  the  MRDL  and  must  take 
immediate  corrective  action  to  lower  the 
occurrence  of  chlorine  dioxide  below 
the  MRDL  and  issue  the  required  acute 
public  notification.  Failure  to  monitor 
in  the  distribution  system  on  the  day 
following  an  exceedance  of  the  chlorine 
dioxide  MRDL  shall  also  be  considered 
an  acute  MRDL  violation. 

If  any  two  consecutive  daily  samples 
taken  at  the  entrance  to  the  distribution 
system  exceed  the  MRDL,  but  none  of 
the  samples  taken  in  the  distribution 
system  exceed  the  MRDL,  the  system 
will  be  in  nonacute  violation  of  the 
MRDL  and  must  take  immediate 
corrective  action  to  lower  the 
occurrence  of  chlorine  dioxide  below 
the  MRDL.  Failure  to  monitor  at  the 
entrance  to  the  distribution  system  on 
the  day  following  an  exceedance  of  the 
chlorine  dioxide  MRDL  shall  also  be 
considered  a  nonacute  MRDL  violation. 

EPA  has  identified  the  best  means 
available  for  achieving  compliance  with 
the  MRDL  for  chlorine  dioxide  as 
control  of  treatment  processes  to  reduce 
disinfectant  demand,  and  control  of 
disinfection  treatment  processes  to 
reduce  disinfectant  levels. 

b.  Background  and  Analysis.  EPA 
proposed  an  MRDL  for  chlorine  dioxide 
of  0.8  mg/L  in  1994.  The  MRDL  was 
determined  considering  the  tradeoffs 
between  chemical  toxicity  and  the 
beneficial  use  of  chlorine  dioxide  as  a 
disinfectant.  The  Reg.  Neg.  Committee 
agreed  to  this  MRDL  with  the 
reservation  that  it  would  be  revisited,  if 
necessary,  after  completion  of  a  two- 
generation  reproductive  study  by  CMA. 

As.discussed  above  for  chlorite,  a 
two-generation  reproductive  study  on 
chlorite,  which  is  relevant  to  health 
effects  of  chlorine  dioxide,  was 
completed  by  the  CMA.  EPA  completed 
its  review  of  this  study  and  published 
its  findings  in  a  NODA  in  March  1998 
(EPA,  1998a).  Based  on  its  assessment  of 
the  CMA  study  and  a  reassessment  of 
the  noncancer  health  risk  for  chlorite 
and  chlorine  dioxide,  EPA  concluded 
that  the  MRDLG  for  chlorine  dioxide  be 
changed  bom  0.3  mg/L  to  0.8  mg/L. 


Since  this  new  MRDLG  was  equal  to  the 
proposed  MRDL  for  chlorine  dioxide, 
the  MRDL  will  remain  0.8  mg/L. 

c.  Summary  of  Comments.  A  number 
of  commenters  were  concerned  that  the 
MRDL  for  chlorine  dioxide  not  be 
lowered  below  the  proposed  level  of  0.8 
mg/L  because  this  wotdd  preclude  the 
use  of  chlorine  dioxide  as  a  water 
disinfectant.  One  commenter  supported 
the  MRDL  for  chlorine  dioxide  based  on 
public  health  protection,  adequate 
microbial  protection,  and  technical 
feasibility.  One  commenter  agreed  that  a 
running  annual  average  of  samples  for 
compliance  determination  should  not  be 
allowed  for  chlorine  dioxide.  One 
commenter  was  concerned  that  the 
chlorine  dioxide  MRDL  was  too  high 
and  that  EPA  should  consider  children 
and  vulnerable  populations  in 
estabUshing  drinking  water  standards. 
EPA  has  reassessed  the  health  efiects 
data  on  chlorine  dioxide,  including  the 
new  CMA  two-generation  study  and 
determined  that  the  MRDL  should 
remain  at  0.8  mg/L  as  proposed.  EPA 
believes  that  this  MRDL  is  set  at  a 
technically  feasible  level  for  the 
majority  of  chlorine  dioxide  plants.  This 
is  the  case  because  EPA  considered 
children  and  susceptible  populations  in 
its  MRDLG  determination  (EPA,  1998h). 
The  MRDL  is  set  as  close  to  this  MRDLG 
as  is  technically  and  economically 
feasible. 

D.  Treatment  Technique  Requirement 
1.  Today's  Rule 

Today's  rule  establishes  treatment 
technique  requirements  for  removal  of 
TOC  to  reduce  the  formation  of  DBFs  by 
means  of  enhanced  coagidation  or 
enhanced  softening.  The  treatment 
technique  applies  to  Subpart  H  systems 
using  conventional  filtration  treatment 
regardless  of  size.  Subpart  H  systems  are 
systems  with  conventional  treatment 
trains  that  use  sm-face  water  or  ground 
water  under  the  influence  of  surface 
water  as  their  source.  The  treatment  . 
technique  requirement  has  two  steps  of 
application.  Step  1  specifies  the 
percentage  of  influent  TOC  a  plant  must 
remove  based  on  the  raw  water  TOC  and 
alkalinity  levels.  The  matrix  in  Table 


ni-l  specifies  the  removal  percentages. 
TABLE  "»-1 -REQUIRED  REMOVAL  OF  TOTAL  ORGANIC  CARBON  BY  ENHANCED  COAGULATION  AND  ENHANCED 
SOFTENING  FOR  SUBPART  H  SYSTEMS  USING  CONVENTIONAL  TREATMENT  ^  ^^"^NCED 


Source  water  TOC  (mg/L) 


>2.0-4.0 


Source  water  alkalinity  (mg/L  as  CaCOj) 


0-60  (percent) 


35.0 


>60-120  (per- 
cent) 

25.0 


>120'^  (per- 
cent) 

15.0 


>8.0 


TABLE  III-1  —REQUIRED  REMOVAL  OF  TOTAL  ORGANIC  CARBON  BY  ENHANCED  COAGULATION  AND  ENHANCED 

Softening  for  Subpart  H  Systems  Using  Conventional  Treatment  •••»— Continued 
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Source  water  TOC  (mgn.). 


Source  water  alkaJintty  (mg/L  as  CaCOj) 


0-60  (percent) 


45.0 
50.0 


>6(>-120  (per- 
cent) 


35.0 
40.0 


>120 
cent; 


25.0 
30.0 


mMtina  at  least  one  of  the  condttions  in  Section  141.135(a)(2)  (i)-<vi)  of  the  rule  are  not  required  to  meet  the  removals  in  this  table. 

in  tfws  fiit"Jrt 

practicing  softening  must  meet  the  TOC  removal  requrements  in  the  last  column  to  the  right 


Stleb  2  provides  alternate  performance 
critMa  when  it  is  technically  infeasible 
for  Systems  to  meet  the  Step  1  TOC 
removal  requirements.  For  systems 
practicing  enhanced  coagulation.  Step  2 
of  thi  treatment  technique  requirement 
is  us^  to  set  an  alternative  TOC 
remiwal  requirement  (i.e.  alternative 
percent  removal  of  raw  water  TOC)  for 
those  systems  unable  to  meet  the  TOC 
removal  percentages  specified  in  the 
mat^.  The  alternative  TOC  removal 
percentage  is  determined  by  performing 
jar  tbsts  on  at  least  a  quarterly  basis  for 
one  year.  During  the  jar  tests,  aliun  or 
an  equivalent  dose  of  ferric  coagulant  is 
addjeid  in  10  mg/L  increments  imtil  the 
pHwlowered  to  the  target  pH  value. 
TTid  target  pH  is  the  value  the  sample 
must  be  at  or  below  before  the 
incremental  addition  of  coagulant  can 
be  discontinued.  For  the  alkalinity 
rang^  0-60,  >60-120,  >120-240,  and 
>240  mg/L  (as  CaCOs),  the  target  pH 
values  are  5.5,  6.3,  7.0,  and  7.5, 
respectively.  Once  the  Step  2  jar  test  is 
coi^plete.  the  TOC  removal  (mg/L)  is 
theiii  plotted  versus  coagulant  dose  (mg/ 
L).  Ifhe  alternative  TOC  removal 
peitsntage  is  set  at  the  point  of 
diminishing  returns  (PODR)  identified 
on  the  plot. 

Today's  rule  defines  the  PODR  as  the 
point  on  the  TOC  versus  coagulant  dose 
plot  where  the  slope  changes  £rom 
greater  than  0.3/10  to  less  than  0.3/10 
and  remains  less  than  0.3/10.  After 
identifying  the  PODR,  the  alternative 
TOC  removal  percentage  can  be  set.  If 
the  TOC  removal  versus  coagulant  dose 
plot  does  not  meet  the  PODR  definition, 
the  water  is  considered  not  amenable  to 
enhanced  coagulation  and  TOC  removal 
is  not  required  if  the  PWS  requests,  and 
is  gianted,  a  waiver  from  the  enhanced 
coagulation  requirements  by  the  State. 
Systems  are  required  to  meet  the 
alternative  TOC  removal  requirements 
during  full-scale  operation  to  maintain 
compliance  with  the  treatment 
tedtnique.  For  the  technical  reasons 
outlined  in  the  1997  DBP  NODA  (EPA 
1907b),  EPA  has  concluded  that  this 
deftiition  of  the  PODR  is  a  reliable 


indicator  of  the  amount  of  TOC  that  is 
feasible  to  remove. 

Systems  practicing  enhanced 
softening  are  not  required  to  perform  jar 
testing  imder  today's  treatment 
technique  as  part  of  a  Step  2  procedure. 
Rather,  they  are  required  to  meet  one  of 
three  alternative  performance  criteria  if 
they  cannot  meet  the  Step  1  TOC 
removal  requirements.  These  criteria 
are:  (1)  Produce  a  finished  water  with  a 
SUVA  of  less  than  or  equal  to  2.0  L/mg- 
m;  (2)  remove  a  minimum  of  10  mg/L 
magnesiiun  hardness  (as  CaCOs):  or  (3) 
lower  alkalinity  to  less  then  60  mg/L  (as 
CaCOs).  All  three  of  these  alternative 
performance  criteria  are  measured 
monthly  and  can  be  calculated  quarterly 
as  a  running  anmiRl  average  to 
demonstrate  compliance.  As  discussed 
in  the  1997  DBP  NODA  (EPA  1997b) 
EPA  has  not  been  able,  from  a  technical 
and  engineering  standpoint,  to  identify 
a  Step  2  testing  procediire  at  this  time 
that  allows  softening  systems  to  set  an 
alternative  TOC  rembval  amoimt. 
Enhanced  softening  systems  unable  to 
meet  the  Step  1  TOC  removal 
requirements  or  any  of  the  three 
alternative  performance  criteria  may 
apply  to  the  State  for  a  waiver  from  the 
treatment  technique  requirements.  EPA 
believes  the  three  alternative 
performance  criteria  listed  above 
provide  assurance  that  softening 
systems  have  maximized  TOC  removal 
to  the  extent  feasible. 

Today's  rule  also  provides  alternative 
compUance  criteria — ^which  are  separate 
and  independent  of  the  Step  2  enhanced 
coagulation  procedure  and  the 
enlunced  softening  alternative 
performance  criteria — from  the 
treatment  technique  requirements 
provided  certain  conditions  are  met. 
These  criteria  are: 

(1)  the  system's  source  water  TOC  is 
<2.0  mg/L; 

(2)  the  system's  treated  water  TOC  is 
<2.0  mg/L; 

(3)  the  system's  source  water  TOC 
<4.0  mg/L,  its  source  water  alkalinity  is 
>60  m^  (as  CaC03),  and  the  system  is 
achieving  TTHM  <40|ig/L  and  HAAS 


<30|ig/L  (or  the  system  has  made  a  clear 
and  irrevocable  financial  commitment 
to  technologies  that  will  meet  the  TTHM 
and  HAA  level); 

(4)  the  system's  TTHM  is  <40Mg/L, 
HAA5  is  <30^g/L,  and  only  chlorine  is 
used  for  primary  disinfection  and 
maintenance  of  a  distribution  system 
residual; 

(5)  the  system's  source  water  SUVA 
prior  to  any  treatment  is  i  2.0  L/mg-m; 
and 

(6)  the  system's  treated  water  SUVA  is 
S  2.0  Umg-m. 

Alternative  compUance  criteria  1,  2,  5, 
and  6  are  determined  based  on  monthly 
monitoring  calculated  quarterly  as  a 
pinning  annual  average  of  all 
measurements.  Alternative  compliance 
criteria  3  is  based  on  monthly 
monitoring  for  TOC  and  alkalinity  or 
quarterly  monitoring  for  TTHMs  and 
HAAS,  calciilated  quarterly  as  a  running 
annual  average  of  all  measurements. 
Alternative  criteria  4  is  determined 
based  on  monitoring  for  TTHMs  and 
HAAS,  calculated  quarterly  as  a  running 
anpiml  average  of  all  measurements. 
SUVA,  an  indicator  of  DBP  precursor 
removal  treatability,  is  defined  as  the 
UV-254  (measured  in  m " ')  divided  by 
the  DOC  concentration  (measured  as 
mg/L). 

2.  Background  and  Analysis 

The  general  structure  of  the  1994 
proposed  rule  and  today's  final  rule  are 
similar.  The  1994  proposal  included  an 
enhanced  coagulation  and  enhanced 
softening  treatment  technique 
requirement  for  Subpart  H  systems.  The 
1994  proposed  rule  included  a  TOC 
removal  matrix  for  Step  1  TOC  removal 
requirements  and  it  also  provided  for  a 
Step  2  jar  test  procedure  for  systems 
practicing  enhanced  coagulation.  The 
PODR  for  the  Step  2  procedure  was 
defined  as  a  slope  of  .3/10  on  the  TOC 
removal  versus  coagulant  dose  plot.  The 
Step  2  procedure  included  a  maximum 
pH  value,  now  referred  to  as  the  "target 
pH"  for  conducting  the  jar  tests  and  it 
also  allowed  systems  to  request  a  waiver 
from  the  State  if  the  PODR  was  never 
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attained.  The  taiget  pH  values  in  the 
1994  proposal  were  the  same  as  those  in 
today's  final  rule.  A  Step  2  procediue 
for  enhanced  softening  systems  was  not 
specified  in  the  proposal. 

The  proposed  rule  also  provided  for  a 
number  of  exceptions  to  the  enhanced 
coagulation  and  enhanced  softening 
requirements,  but  it  did  not  include  use 
of  SUVA  as  an  alternative  compUance 
criteria. 

A  major  goal  of  the  TCX:  removal 
treatment  technique  requirements  was 
to  minimize  transactional  costs  to  the 
States  both  in  terms  of  limiting  the 
niunber  of  systems  seeking  alternative 
performance  criteria  and  in  providing 
relatively  simple  methodologies  for 
determining  alternative  performance 
criteria.  In  the  1997  DBP  NODA  (EPA 
1997b),  EPA  presented  new  data  and 
analysis  and  the  basis  for  modifying  the 
proposed  criteria  to  those  described  in 
today's  final  rule.  The  1997  NODA  also 
solicited  pubhc  comment  on  EPA's 
intended  changes  to  the  proposal  and 
the  recommendations  of  the  M-DBP 
Advisory  Committee  to  EPA.  An 
overview  of  the  key  points  in  the  1997 
NODA  most  pertinent  to  modifying  the 
treatment  technique  requirements  are 
presented  below. 

Data  Supporting  Changes  in  the  TOC 
Removal  Requirements.  "The  proposed 
TOC  removal  percentages,  which  were 
set  with  the  intent  that  90%  of  afiected 
systems  would  be  able  to  achieve  them, 
were  developed  with  limited  data.  Since 
the  profKJsal,  several  jar  studies  and 
analyses  of  full-scale  plant  TOC  removal 
performance  have  been  performed.  They 
were  analyzed  by  EPA  as  part  of  the  M- 
DBP  Advisory  Committee  process.  This 
data  will  not  be  thoroughly  reviewed 
here;  instead,  the  major  points  salient  to 
development  of  the  final  regulation  will 
be  siunmarized.  See  the  1997  DBP 
NODA  (EPA  1997b)  to  review  EPA's 
detailed  analysis  of  the  new  data. 

As  discussed  in  greater  detail  in  the 
1997  DBP  NODA,  research  by  Singer  et 
al.  (1995)  indicated  that  a  significant 
number  of  waters,  especially  low-TOC. 
high-alkalinity  waters  in  the  first  row  of 
the  proposed  TOC  removal  matrix, 
would  probably  not  be  able  to  meet  the 
TOC  removal  percentages  and  would 
therefore  need  to  use  the  Step  2  protocol 
to  establish  alternative  performance 
criteria.  The  Singer  et  al.  (1995)  study 
raised  roncem  regarding  the  number  of 
systems  that  might  need  to  use  the  Step 
2  procedure  to  set  alternative 
performance  criteria.  A  study  by 
Malcolm  Pimie.  Ina  and  Colorado 
University  addressed  this  issue  by 
developing  a  nationally  representative 
database  of  127  source  waters  and  used 
this  data  to  develop  a  model  to  predict 


enhanced  coagulation's  ability  to 
remove  TOC  from  different  source 
waters  (Edwards.  1997;  Tseng  & 
Edwards.  1997;  Chowdhury,  1997).  The 
model  was  subsequently  used  to  analyze 
the  level  or  percentage  of  TOC  removal 
that  is  operationally  feasible  to  achieve 
for  the  boxes  in  the  proposed  TOC 
removal  matrix.  Nine  predictive 
equations  for  TOC  removal  were 
developed,  one  for  each  box  of  the  TOC 
removal  matrix,  to  select  TOC  removal 
percentages  that  could  be  "reasonably" 
met  by  90  percent  of  the  systems 
implementing  enhanced  coagulation. 
The  equations  indicated  that  many 
systems  having  source  waters  within  the 
low  TOC  boxes  of  the  matrix  (i.e.  2.0- 
4.0  mg/L,  the  first  row  of  the  matrix) 
would  meet  the  Step  2  slope  criterion 
before  meeting  the  required  TOC 
removal  percentages.  In  other  words, 
less  than  90  percent  of  the  systems  in 
this  row  could  achieve  the  proposed 
TOC  removal  with  reasonable  coagulant 
doses..  The  equations  indicated  that  the 
TOC  removal  percentages  in  the 
medium  and  high  TOC  boxes  (the 
bottom  two  rows  of  the  matrix)  could  be 
met  by  approximately  90  percent  of  the 
systems  in  these  boxes.  The  research 
team  also  examined  90th-percentile 
SUVA  ciuves,  in  conjunction  with  the 
nine  TOC  removal  curves,  to  predict 
what  TOC  removal  percentage  is 
appropriate  for  each  of  the  nine  boxes 
of  the  matrix. 

An  analysis  of  full-scale  TOC  removal 
has  also  been  performed  since  1994. 
Data  was  obtained  from  76  treatment 
plants  of  the  American  Water  Works 
Service  Company  (AWWSCo)  system, 
plants  studied  by  Randtke  et  al.  (1994), 
and  plants  studied  by  Singer  et  al. 
(1995).  These  data  represent  a  one-time 
sampUng  at  each  plant  under  ciurent 
operating  conditions  when  enhanced 
coagulation  was  not  being  practiced. 
This  sampling  is  different  bom  the 
proposed  compliance  requirements 
which  would  be  based  on  an  annual 
average  of  monthly  samples.  Based  on 
current  treatment  at  the  plants  in  the 
study.  83  percent  of  the  systems  treating 
moderate-TOC.  low-alkalinity  water 
removed  an  amount  of  TOC  greater  than 
that  required  by  the  TOC  removal 
matrix,  whereas  only  14  percent  of  the 
systems  treating  water  with  low  TOC 
and  high  alkalinity  met  the  proposed 
TOC  removal  requirements.  The  results 
of  the  survey,  coupled  with  the 
information  discussed  in  the  preceding 
paragraph,  indicate  that  the  proposed 
TOC  removal  percentages  in  the  top  row 
of  the  matrix  might  be  too  high  for  90 
percent  of  plants  to  avoid  the  Step  2 
procedure,  while  the  removal 


percentages  in  the  bottom  two  rows  may 
be  reasonable  and  allow  90  percent  of 
plants  to  avoid  the  Step  2  procedure. 
Therefore,  the  TOC  removal  percentages 
in  the  first  row  have  been  lowered  5.0 
percentage  points  to  enable  90  percent 
of  plants  to  comply  without 
unreasonable  coagulant  dosage  or 
resorting  to  the  Step  2  procedure. 

£)ata  Supporting  the  Use  of  SUVA  as 
an  Exemption  from  Treatment 
Technique  Requirements.  At  the  time  of 
the  proposal,  insufficient  data  on  SUVA 
was  available  to  define  precise  criteria 
for  when  enhanced  coi^ulation  would 
not  be  effective  for  removing  DBP 
precursors.  The  M-DBP  Advisory 
Committee  examined  the  role  of  SUVA 
as  an  indicator  of  the  amount  of  DBP 
precursor  material  enhanced 
coagulation  is  capable  of  removing.  It 
has  been  well  established  that 
coagulation  primarily  removes  the 
humic  fiBction  of  the  natural  organic 
matter  (NOM)  in  water  (Owen  et  al., 
1993).  Furthermore,  Edzwald  and  Van 
Benschoten  (1990)  have  found  SUVA  to 
be  a  good  indicator  of  a  water's  humic 
content.  The  hiunic  fitiction  of  a  water's 
organic  content  significantly  affects  DBP 
formation  upon  chlorination. 

A  study  by  White  et  al.  (1997)  showed 
that  waters  with  high  initial  SUVA 
values  exhibited  significant  reductions 
in  SUVA  as  a  result  of  coagulation, 
demonstrating  a  substantia  removal  of 
the  hiunic  (and  other  UV-absorbing) 
components  of  the  organic  matter, 
whereas  waters  with  low  initial  SUVA 
values  exhibited  relatively  low 
reductions  in  SUVA.  For  all  of  the 
waters  examined,  the  SUVA  tended  to 
plateau  at  high  alum  doses,  reflecting 
that  the  residual  organic  matter  was 
primarily  non-humic  and  therefore 
unamenable  to  removal  by  enhanced 
coagulation.  SUVA'S  ability  to  indicate 
the  amoimt  of  humic  matter  present, 
and  enhanced  coagulation's  ability  to 
preferentially  remove  humic  matter, 
logically  establishes  SUVA  as  an 
indicator  of  enhanced  coagulation's 
ability  to  remove  humic  substances  bom 
a  given  water.  The  M-^BP  Advisory 
Committee  therefore  reconunended  that 
a  SUVA  value  S  2.0  L/mg-m  be  an 
exemption  fixim  the  treatment  technique 
requirement  and  that  this  SUVA  value 
also  be  added  as  a  Step  2  procedure. 
Effect  of  Coagulant  Dose  on  TOC 
Removal  for  Enhanced  Softening.  At  the 
time  of  proposal,  limited  data  was 
available  on  the  effectiveness  of  TOC 
removal  by  enhanced  coagulation  and 
enhanced  softening  and  on  conditions 
that  define  feasibility.  Several  studies 
examined  the  relationship  between 
increased  coagulant  dose  and  TOC 
removal  (Shomey  et  al.,  1996;  Clark  et 
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al.  19/^).  These  studies  indicate  some 
imprdfement  in  TOC  removal  with 
8mall|4o8es  of  iron  salts  (5  tagfL  CBrric 
sulbtH).  but  no  additional  TOC  removal 
duciii||softening  occurred  with 
incroued  coa^tUant  addition  (up  to  25 
mg/L]dose).  Pilot  testing  by  the  Qty  of 
Austiki's  sofkening  plant  confirmed  the 
studyj'^  }ar  test  results  l^  showing  that 
increuing  ferric  sulfate  doses  beyond 
the  Icrael  required  for  turbidity  removal 
provided  no  additional  TOC  removal. 
Mijiiple  }ar  tests  aa  various  waters 
pcnrfo^tWd  by  Singer  et  al.  (1996) 
exanvned  the  relationship  between  use 
of  linla  and  soda  ash  and  TOC  removal. 
Only  fime  and  soda  ash  (no  coagulants) 
were  used  in  the  tests.  The  study 
showed  the  removal  of  10  mg/L  of 
magn^um  hardness  would  probably 
have  lass  of  an  impact  on  pUmt  residual 
generation  than  iising  a  lime  soda-ash 
prooffs.  However,  the  amount  of 
resid|Ual  material  generated  under  both 
scenfiios  could  be  substantial. 

sup  2  Reqvurements  for  Softening 
SytU  ps.  As  stated  above,  the  proposed 
rule]$d  not  include  a  Step  2  prooodure 
for  s<>{lening  plants  because  (k  a  lack  of 
data.  Ilie  M-DBP  Advisory  Committee 
examined  new  data  that  bad  been 
collejcked  since  the  proposal  to 
detefvine  if  a  Step  2  procedure  for 
softening  plants  could  be  identified. 
Data!  included  the  current  TOC  removals 
beintc  achieved  by  softening  plants 

1  by  the  ICR  (49  plants).  The  data 
_ialyzed  to  find  the  appropriate 
smoval  levels  for  softening  plants. 
.  „„  .,jsults  of  plotting  the  average  TOC 
percebt  removals  on  a  percentile  basis 
indicted  that  the  relative  impact  of 
meeting  the  TOC  removal  requirement  . 
in  tha  proposed  rule  would  he  greatest 
in  t^^  low  TOC  group  (>2-4  mg/L). 
However,  forcing  a  plant  to  increase  pH 
may!  ^uire  it  to  add  soda  ash  (due  to 
the  4^crease  in  alkalinity  caused  by 
higb  lime  dose  necessary  to  raise  the 
pH);  This  would  be  a  significant 
treatikient  change  due  to  the  additional 
solid^  generation  and  because 
ncant  amoimts  of  magnesium 
oxide  may  precipitate  at  the  higher 
Uost  softming  plants  are  normally 
_^-  |ted -without  soda  ash  addition 
beca^  of  the  high  cost  of  soda  ash,  the 
additional  sludge  production,  the 
inaiEiased  chemicd  addition  to  stabilize 
the  WatOT,  and  the  increased  sodium 
level^  in  the  finished  water  (Randtke  et 
al..  1994  and  Shomey  et  al..  1996).  Due 
to  these  difficulties.  EPA  does  not 
curiSntly  believe  that  a  lime  and  soda- 
ash  igoftening  process  would  be  a  viable 
Ste^'2  procedure  for  softening  systems. 
The  pnal  rule  instead  specifies  two 
alternative  compliance  criteria. 


mentioned  eariier  in  this  section,  as  a 
Step  2  procedure  for  softening  systems. 

3.  Summary  of  Comments 

A  large  number  of  comments  on  the 
1994  proposal  questioned  whether  the 
required  TOC  removal  percentages 
could  be  obtained  by  90  percent  of 
affscted  systems.  In  response,  since  the 
time  of  proposal,  a  large  body  of 
additional  data  and  analysis  has  been 
developed  to  help  address  this  question. 
The  analyses  discussed  above  showed 
that  the  top  row  of  the  TOC  removal 
matrix  needed  to  be  lotvered  by  5.0 
percentage  points  to  enable  90  percent 
of  systems  within  the  row  to  aoiieve  the 
required  TOC  removal  without 
unreasonable  coagulant  doses.  Analysis 
also  showed  the  TOC  removal 
percentages  contained  in  the  two  lower 
rows  of  me  TOC  removal  matrix 
accurately  reflected  the  TOC  removal  90 
percent  of  these  systems  could  remove. 
EPA  believes  the  final  TOC  removal 
matrix,  which  includes  the  adjustments 
to  the  top  row  mentioned  above, 
accurately  reflects  the  TOC  removal  that 
90  percent  of  the  systems  affected  by  the 
rule  could  practic^y  achieve. 

Commenters  questioned  why  systems 
that  meet  the  DBP  Stage  1  MCLs  for 
TTHM  and  HAA5  must  still  practice 
enhanced  coagulation.  The  enhanced 
coagulation  treatment  technique  is 
designed  to  remove  DBP  precursor 
material  to  help  reduce  the  risks  posed 
by  DBPs.  Also,  EPA  believes  that 
enhanced  coagulation  would  reduce  the 
number  of  systems  switching  to 
alternative  disinfectants,  wUch  was  a 
goal  of  the  Reg.  Neg.  Conunittee.  EPA 
believes  that  even  if  systems  are  meeting 
the  MCLs.  an  additional  risk  reduction 
benefit  can  be  achieved  through  removal 
of  DBP  precursor  material  at  a  relatively 
low  cost  to  the  system.  Therefore, 
systems  that  meet  the  MCLs  must  still 
practice  enhanced  coagulaticm  to 
decrease  the  risks  posed  by  DBPs  in 
general. 

The  Agency  received  numerous 
comments  on  the  1994  proposal  that 
expreraed  doubt  regarding  the  definition 
of  the  PODR.  Specifically,  the 
commenters  stated  that  the  accuracy  of 
the  slope  biterion  (0.3  mg/L  TOC 
removed  per  10  mg/L  coagulant  added) 
for  determining  the  PODR  was  not 
supported  with  adequate  data.  The  data 
developed  since  the  proposal  and  the 
corresponding  analysis  demonstrate  that 
the  slope  criterion  accurately  predicts 
the  PODR.  The  analyses  discussed 
above  showed  that  there  is  a  particiilar 
relationship  between  SUVA  and  the 
slope  criterion,  namely,  that  they  both 
predict  the  PCH)R  at  the  same  point  of ' 
the  TOC  removal  versus  coagiUant  dose 


curve.  Since  SUVA  is  a  very  good 
predictor  of  the  humic  fraction  of  TOC. 
which  is  the  fraction  preferentially 
removed  by  enhanced  coagulation,  and 
the  PODR  predicted  by  SUVA  and  the 
slope  criterion  agree,  EPA  believes  the 
slope  criterion  of  0.3  mg/L  TOC  removal 
per  10  mg/L  of  coagulant  addition 
accurately  predicts  the  P(X)R. 

The  majority  of  commenters  did  not 
support  requiring  the  use  of  bench-scale 
filtration  as  part  of  the  Step  2  enhanced 
coagulation  procedure.  The  commenters 
generally  beUeved  that  using  filtration  at 
bench  scale  is  of  limited  value  because 
the  great  majority  of  TOC  is  removed  via 
sedimentation,  not  through  filtration. 
Additionally,  some  commenters  felt  that 
attempting  to  replicate  full-scale 
filtration  at  bench  scale  can  ccmtain 
inherent  inaccuracy.  EPA  generally 
agrees  that  a  Step  2  filtration  procedure 
should  not  be  required.  The  Agency 
believes  that  most  of  the  TOC  removed 
by  conventional  treatment  plants  is 
removed  in  the  sedimentation  basin 
rather  than  in  the  filters.  Therefore, 
requiring  a  bench-scale  filtration 
procedure  as  part  of  Step  2  testing  Mall 
not  increase  the  accuracy  of  the 
procedure  or  its  value  to  the  treatment 
technique  implementation.  Accordingly, 
today's  final  rule  does  not  require  the 
use  of  a  bench  scale  filtration  procedure 
during  Step  2  enhanced  coagiilation 
testing.  Detailed  guidance  on 
conducting  the  Step  2  testing  will  be 
provided  in  the  Guidance  Manual  for 
Enhanced  Coagulation  and  Enhanced 
Precipatative  Softening. 

Commenters  expressed  varied 
opinions  regarding  the  frequency  of 
Step  2  testing.  Several  commenters 
stated  that  the  rule  should  not  set  a 
fninimiim  testing  frequency,  but  that  it 
should  be  left  to  State  discretion  based 
on  source  water  characteristics.  Other 
commenters  believed  a  minimum  of 
quarterly  monitoring  should  be  required 
with  a  provision  for  more  frequent 
testing  to  address  source  water  quality 
events.  EPA  believes  that  Step  2  testing 
frequency  should  be  related  to  seasonal 
and  other  variations  in  source  water 
quality  as  these  variations  may 
influence  the  amount  of  TOC  removal 
the  treatment  plant  can  achieve. 
Accordingly.  EPA  recommends  that 
systems  utilizing  the  Step  2  procedure 
for  compliance  perform  Step  2  testing 
quarterly  for  one  year  after  the  effective 
data  of  the  rule.  'Hie  system  may  then 
apply  to  the  State  to  reduce  testing  to  a 
fninimiim  of  oncs  per  year.  If  the  State 
does  not  approve  the  request  for 
reduced  te^ng  frequency,  the  system 
must  continue  to  test  quarterly. 
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E.  Predisinfection  Disinfection  Credit 

1.  Today's  Rule 

Today's  nde  does  not  impose  any 
constraints  on  the  ability  of  systems  to 
practice  predisinfection  and  take 
microbial  inactivation  credit  for 
predisinfection  to  meet  the  disinfection 
requirements  of  the  SWTR.  Utilities  are 
free  to  take  disinfection  credit  for 
predisinfection.  regardless  of  the 
disinfectant  used,  for  disinfection  that 
occurs  after  the  last  point  the  source 
water  is  subject  to  surface  water  run-off 
and  prior  to  the  first  customer. 

2.  Backgroimd  and  Analysis 

The  1994  proposed  Stage  1  DBPR 
(EPA,1994a)  discouraged  the  use  of 
disinfectants  prior  to  precursor 
(measured  as  TOC)  removal  by  not 
allowing  compliance  credit  for  the 
SWTR's  disinfection  requirements  to  be 
taken  prior  to  removal  of  a  specified 
percentage  of  TCX:.  The  proposed 
lESWTR  options  were  intended  to 
include  microbial  treatment 
requirements  to  prevent  increases  in 
microbial  risk  due  to  the  loss  of 
predisinfection  credit.  These  options 
were  to  be  implemented  simultaneously 
with  the  Stage  1  DBPR.  The  purpose  of 
not  alloMTing  predisinfection  credit  was 
to  maximize  removal  of  organic 
precursors  (meastued  as  TOC)  prior  to 
the  addition  of  a  disinfectant,  thus 
lowering  the  formation  of  DBFs. 

Many  drinking  water  systems  use 
preoxidation  to  control  a  variety  of 
water  quality  problems  such  as  iron  and 
manganese,  stilfides,  zebra  mussels. 
Asiatic  clams,  and  taste  and  odor,  llie 
1994  proposed  rule  did  not  preclude  the 
continuous  addition  of  oxidants  to 
control  these  problems.  However,  the 
proposed  regulation,  except  under  a  few 
specific  conditions,  did  not  allow  credit 
for  compliance  with  disinfBction 
requirements  prior  to  TOC  removal. 
Analysis  supporting  the  proposed  rule 
concluded  that  many  plants  would  be 
able  to  comply  with  the  Stage  1  MCLs 
for  THMs  and  HAAS  of  0.080  mg/L  and 
0.060  mg/L.  respectively,  by  reductions 
in  DBF  levels  as  a  result  of  reduced 
disinfection  practice  in  the  early  stages 
of  treatment.  Also,  enhanced 
coagulation  and  enhanced  softening 
were  thought  to  lower  the  formation  of 
other  unidentified  BBPs  as  well.  The 
1994  proposal  assumed  that  addition  of 
disinfectant  prior  to  TOC  removal 
would  initiate  DBF  formation  through 
contact  of  the  chlorine  with  the  TOC. 
effectively  eliminating  the  value  of 
enhanced  coagulation  for  DBF 
reducticKi.  Finally,  the  analysis 
underlying  the  1994  proposed 
elimination  of  the  preoxidation  credit 


assumed  that  the  addition  of 
disinfectant  was  essentially  "mutually 
exclusive"  to  the  goal  of  reducing  DBF 
formation  by  the  removal  of  TOC.  As 
discussed  below,  new  data  developed 
since  1994  suggest  this  may  not  be  the 
case. 

Reasons  for  Disinfectant  Use.  In  order 
to  obtain  information  on  the  impact  that 
disallowing  predisinfection  would  have 
on  utilities'  disinfection  practices,  a 
survey  was  sent  out  to  ICR  utilities  to 
obtain  information  on  their  ciurent 
predisinfection  practices.  The  results  of 
the  survey  of  329  surface  water 
treatment  plants  indicated  that  80 
percent  (263)  of  these  plants  use 
predisinfection  for  one  or  more  reasons. 
The  survey  indicated  that  the  majority 
of  the  plants  using  predisinfection  were 
doing  so  for  multiple  reasons.  However, 
the  main  reason  reported  for 
predisinfection  was  microbial 
inactivation.  Algae  control,  taste  and 
odor  control,  and  inorganic  oxidation, 
in  that  order,  were  the  next  most 
frequently  cited  reasons  for  practicing 
predisinfection.  Seventy-seven  percent 
of  plants  that  predisinfscted  reported 
that  their  current  levels  of  Giardia 
lamblia  inactivation  would  be  lowered 
if  predisinfection  was  discontinued  and 
no  subsequent  additional  disinfection 
was  added  to  compensate  for  change  in 
practice.  Eighty-one  percent  of  plants 
that  predisLofected  would  have  to  make 
major  capital  investments  to  make  up 
for  the  lost  logs  of  Giardia  lamblia 
inactivation.  For  example,  to  maintiiin 
the  same  level  of  microbial  protection 
currently  afforded,  construction  to 
provide  for  additional  contact  time  or 
use  of  a  different  disinfectant  might  be 
needed  if  predisinfection  credit  was 
eliminated. 

In  addition  to  the  ICR  mail  survey, 
results  from  EFA's  Comprehensive 
Ferformance  Evaliutions  (CFE)  fitan  307 
FWSs  (4  to  750  mgd)  reported  that  71% 
of  the  total  numbw  of  plants  used 
predisinfiBction  and  93%  of  those  that 
predisinfected  used  two  or  three 
disinfectant  application  points  during 
treatment. 

Based  on  the  above  information.  EFA 
believes  that  predisinfection  is  used  by 
a  majority  of  FWSs  for  microbial 
inactivation.  as  well  as  other  drinking 
water  treatment  objectives.  Therefore, 
disallowing  predisinfection  credit  could 
influence  systems  to  make  changes  in 
treatment  to  comply  with  the 
disinfection  requirements  of  the  SWTR 
or  to  maintain  ciurent  levels  of 
microbial  inactivation. 

Impact  of  Point  of  Chlorination  on 
DBF  Formation.  The  results  of  a  study 
by  Summers  et  al.  (1997)  indicate  that 
practicing  enhanced  coagulation,  while 


simultaneously  maintaining 
prechlorination,  can  still  result  in 
decreased  DBF  formation  (especially  for 
TOX  and  TTHM).  Greater  benefits  are 
realized  by  moving  the  point  of 
chlorination  to  post-rapid  mi>ring  or 
further  downstream  for  HAAS  control, 
and  to  mid-flocculation  or  post- 
sedimentation  for  TOX  and  TTHM 
control.  These  data  show  that  the 
assumption  made  in  the  1994  proposal, 
namely  that  application  of  any 
disinfectant  prior  to  TOC  removal 
would  critically  effect  DBF  formation, 
vvas  not  accurate.  The  data  indicate  that 
simultaneous  employment  of  enhanced 
coagulation  and  predisinfection  does 
not  necessarily  mean  that  DBF 
formation  cannot  be  substantially 
contit)lled  (see  EFA  1997b  for  detailed 
analysis). 

Impact  on  Softening  Plants.  In  order 
to  obtain  additional  information  on  the 
current  TOC  removals  being  achieved 
by  softening  plants,  a  siuvey  was  sent  to 
all  the  ICR  softening  utilities  (49  plants) 
requesting  that  they  fill  out  a  single  page 
of  information  with  yearly  average, 
maximum  and  minimum  values  for 
multiple  operating  parameters  for  each 
softening  plant,  "fte  survey  showed  that 
in  spite  of  the  fact  that  78  percent  of 
softening  plants  are  using  free  chlorine 
for  at  least  a  portion  of  their 
disinfection.  90  percent  of  plants  are 
currentiy  meeting  an  80  jigA.  MCL  level 
for  TTHMS.  All  the  softening  plants 
reported  average  HAAS  levels  below  60 
Mg/L.  Without  predisinfection  credit, 
these  plants  may  have  to  provide 
disinfection  contact  time  after 
sedimentation,  which  could  mean 
significantly  increasing  the  free  chlorine 
contact  time  to  make  up  for  a  shortened 
detention  time. 

3.  Summary  of  Comments 

Most  conunentera  stated  that  the 
proposed  elimination  of  predisinfection 
would  result  in  many  plants  not  being 
able  to  maintain  existing  levels  of 
disinfection  or  comply  with  the  SWTR 
disinfection  requirements  without 
making  significant  compensatory 
changes  in  their  disinfection  practice. 
Commenters  were  ccmcemed  that 
without  predisinfection  the  level  of 
microbial  risk  their  custotners  were 
exposed  to  could  significantly  increase, 
and  that  eliminating  microbial 
inactivation  credit  for  predinnfecticm  to 
comply  with  the  SWTR  might  influence 
utilities  to  abandofn  predisinfection  to 
more  easily  comply  with  the  TTHM  and 
HAAS  MCLs.  EFA  agrees  with  this 
concern  and  therefore  the  filial  rule  has 
been  modified  from  the  proposal  to 
allow  predisinfection  credit. 
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F.  flfjouirenie/ite  for  Systems  to  Use 
Quai/ffed  Operators 

EPA  believes  that  systems  that  must 
make  treatment  changes  to  comply  with 
requiiements  to  reduce  the 
miciiibiological  risks  and  risks  firom 
disinlactants  and  disinfection 
byproducts  should  be  operated  by 
per8<>tmel  who  are  qualified  to 
reco||uze  and  react  to  problems. 
Theinfore.  in  today's  rule,  the  Agency  is 
J  that  all  systems  regulated 
f  this  rule  be  operated  by  an 
idual  who  meets  State  specified 
Ications,  which  may  differ  based 
I  and  type  of  the  system.  Subpart 
^ems  already  are  required  to  be 
led  by  qualified  operators  under 
the  ^tovisions  of  the  SWTR  (40  CFR 
<c)).  Current  qualification  or 
^cation  programs  developed  by  the 
1  should,  in  many  cases,  be 
ate  to  meet  this  requirement  for 
:  H  systems.  Also.  States  must 
^tain  a  register  of  qualified 
iters. 

,  encourages  States  which  do  not 
alre^Ay  have  operator  certification 
prog^tams  in  effect  to  develop  such 
prodriams.  The  Reg.  Neg.  Committee  and 
TW^'believed  that  properly  trained 
personnel  are  essential  to  ensure  safer 
drinjkjing  water.  States  with  existing 
opeijator  certification  programs  may 
v^shjto  update  tfheir  programs  for 
quafifying  operaton  under  the  SWTR.  In 
diese  cases.  States  may  wish  to  indicate 
thaLttieir  operator  certification 
progiiams  are  beii^  developed  in 

mdance  with  Q>A's  new  guidelines. 

G.  Aaalytical  Methods 

1.  T^iday's  Rule 

Chlorine  (Free,  Combined,  and  Total). 
Todm's  rule  approves  fotir  methods  for 
meafiKuing  free,  combined,  and  total 
chldtine  to  determine  compliance  with 
the  dilorine  MRDL  (using  either  free  or 
total  chlorine)  and  diloramines  MRDL 
(usi^  either  combined  or  total 
chldtine):  ASTM  Method  D1253-86 
(ASITM.  1996).  Standard  Methods  4500- 
a  D  (APHA.  1995),  4500-Cl  F  (APHA, 
199$!).  and  450a-Cl  G  (APHA,  1995). 
Ad4^onally.  this  rule  approves  two 
methods  for  measuring  total  chlorine  to 
detetmine  compliance  with  the  chlorine 
MRDL  and  chloramines  MRDL: 
Staidard  Methods  4500-0  E  (APHA. 
1995)  and  4500-a  I  (APHA.  1995).  The 
rule  also  contains  an  additional  method 
for  |i|easuiing  firee  chlorine  to  detemune 
coniblianoe  with  the  chlorine  MRDL: 
Standard  Method  4500-0  H  (APHA. 
199S). 

Cnlorine  Dioxide.  Today's  rule 
approves  two  methods  for  determining 
conkblianoe  with  the  chlorine  dioxide 


MRDL:  Standard  Methods  4500-CIO2  D 
(APHA.  1995)  and  45OO-CIO2  E  (APHA 
1995).  EPA  did  not  approve  Standard 
Method  45OO-CIO3  C  (APHA,  1995), 
which  was  included  in  the  1994 
proposed  rule.  The  Agency  determined, 
in  concurrence  with  me  majority  of 
commenters  on  this  issue,  that  Standard 
Method  45OO-CIO2  C  is  outdated  and 
inaccurate  in  comparison  to  chlorine 
dioxide  methods  approved  in  today's 
rule  and  is  inadequate  for  compliance 
monitorii^. 

TTHM.  Today's  rule  approves  three 
methods  for  determining  compliance 
with  the  TTHM  MCL:  EPA  Methods 
502.2  (EPA,  1995),  524.2  (EPA,  1995), 
and  551.1  (EPA,  1995). 

HAA5.  Today's  rule  approves  three 
methods  for  determining  compliance 
with  the  HAA5  MCL:  EPA  Methods 
552.1  (EPA,  1992)  and  552.2  (EPA. 
1995)  and  Standard  Method  6251B 
(APHA.  1995). 

Bromate.  Today's  rule  approves  a 
method  for  determining  compliance 
with  the  bromate  MCL:  EPA  Method 
30Q.1  (EPA.  1997e).  EPA  has 
dmnonstrated  this  method  to  be  capable 
of  quantifying  bromate  at  the  MCL  of  10 
(ig/L  imder  a  wide  range  of  solution 
conditions.  EPA  did  not  approve  EPA 
M^od  300.0  (EPA.  1993b)  for  bromate 
analysis,  although  this  method  was 
included  for  analysis  of  bromate  in  the 
1994  proposed  nUe.  As  stated  in  the 
prop<Med  rule.  EPA  Method  300.0  is  not 
sensitive  enough  to  measure  bromate  at 
the  MCL  estabUshed  in  today's  rule. 
EPA  Method  300.1  was  developed 
subsequent  to  the  proposed  rule  in  order 
to  provide  a  method  with  adeqxiate 
sensitivity  to  assess  bromate 
compliance. 

Chlorite.  Today's  rule  approves  two 
methods  for  determining  compliance 
with  the  chlorite  MCL:  EPA  Methods 
300.0  (EPA.  1993b)  and  300.1  (EPA, 
1997e).  As  described  elsewhere  in 
today's  rule,  chlorite  compliance 
analyses  are  made  on  samples  taken  in 
the  distribution  system  during  monthly 
monitoring,  or  during  additional 
distribution  system  monitoring  as 
required.  Today's  rule  establishes  the 
foUowing  method  for  daily  monitoring 
of  chlorite:  Standard  Method  4500-CIO2 
E  (APHA,  1995),  amperometric  titration. 
As  stated  elsewhere  in  today's  rule, 
daily  monitoring  of  chlorite  is 
conducted  on  samples  taken  at  the 
entrance  to  the  distribution  system. 
Coimnenters  supported  the  use  of 
amperometric  titration  as  a  feasible 
method  for  daily  monitoring  of  chlorite. 

TOC.  Today's  Rufe  approves  three 
methods  for  TOC  analysis:  Standard 
Methods  5310  B,  5310  C,  and  5310  D,  • 
as  published  in  the  Standard  Methods 


19th  Edition  Supplement  (APHA,  1996). 
EPA  believes  that  all  of  these  methods 
can  achieve  the  precision  and  detection 
level  necessary  for  compliance 
determinations  required  in  today's  rule 
when  the  quality  control  (QC) 
procedures  contained  in  the  method 
descriptions  and  this  rule  are  followed. 
However,  while  any  of  these  methods 
may  be  used,  EPA  advises  that  a 
consistent  method  be  employed  for  all 
measurements  in  order  to  reduce  the 
impact  of  possible  instrument  bias. 

m  accordance  with  the  concerns  of 
commentera,  today's  rule  requires 
certain  QC  procedures  for  TOC  analyses 
in  addition  to  those  contained  in  the 
method  descriptions.  These  additional 
QC  steps  are  designed  to  increase  the 
integrity  of  the  analysis  and  have  been 
found  to  be  effective  in  data  collection 
under  the  ICR  Filtration  of  samples 
prior  to  TOC  analysis  is  not  permitted, 
as  this  could  result  in  removal  of 
organic  carbon.  Where  turbidity 
interferes  with  TOC  analysis,  samples 
should  be  homogenized  and,  if 
necessary,  diluted  with  organic-free 
reagent  water.  TOC  samples  must  either 
be  analyzed  or  must  be  acidified  to 
achieve  pH  less  than  2.0  by  minimal 
addition  of  phosphoric  or  sulfuric  acid 
as  soon  as  practical  after  sampling,  not 
to  exceed  24  houn.  Samples  must  be 
analyzed  within  28  days. 

SUVA  (Specific  Ultraviolet 
Absoibance).  Today's  rule  establishes 
SUVA  as  an  alternative  criterion  for 
demonstrating  compliance  with  TOC 
removal  requirements  contained  in 
today's  rule.  SUVA  is  a  calculated 
parameter  defined  as  the  UV  absorption 
at  254  nm  (UV2S4)  (measured  as  m~  ■) 
divided  by  the  DOC  concentration 
(measured  as  mg/L).  If  the  UV 
absorption  is  first  determined  in  units  of 
cm~  ■,  the  SUVA  equation  is  multiplied 
by  100  to  convert  to  m  " ' ,  as  shown 
below: 

SUVA  =  100  (cm/m)  IUV254  (cm*  ')/DOC 
(mgA.)] 

Two  separate  analytical  methods  are 
necessary  to  make  tUs  measurement: 
UV234  and  DOC.  Today's  rule  approves 
three  methods  for  DOC  analysis: 
Standard  Methods  5310  B,  5310  C,  and 
5310  D,  as  published  in  the  Standard 
Methods  19th  Edition  Supplement 
(APHA,  1996);  and  approves  Standard 
Method  5910  B  (APHA.  1995)  for  UVjm 
analysis. 

The  final  rule  contains  QC  steps  for 
the  SUVA  analyses  that  are  required  in 
addition  to  those  mandated  in  the 
method  descriptions.  These 
requirements  were  developed  in 
response  to  comments  soUdted  by  EPA 
in  the  1997  DBP  NODA  (EPA,  1997b) 
and  are  as  follows: 
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—sample  acquisition  (DOC  and  UV254 
samples  usied  to  determine  a  SUVA 
value  must  be  taken  at  tbe  same  time 
and  at  the  same  location.  SUVA  must 
be  detennined  on  water  prior  to  the 
addition  of  disinfectants/oxidants.) 

— sample  preservation  (DOC  samples . 
must  either  be  analyzed  or  must  be 
acidified  to  achieve  pH  less  than  2.0 
by  minimal  addition  of  phosphoric  or 
sulfuric  add  as  soon  as  practical  after 
sampling,  not  to  exceed  48  hours.  The 
pH  of  UV234  samples  may  not  be 
adjusted.) 

—holding  times  (DOC  samples  must  be 
analyzed  within  28  days  of  sampling. 
UV254  samples  must  be  analyzed  as 


soon  as  practical  after  sampling,  not 
to  exceed  48  hours.) 

— filtration  (Prior  to  analysis,  UV254  and 
DOC  samples  must  be  filtered  through 
a  0.45  Mm  pore-diameter  filter.  DOC 
samples  must  be  filtered  prior  to 
acidification.) 

— background  concentrations  in  the 
filtered  blanks  (Water  passed  through 
the  filter  prior  to  filtration  of  the 
sample  must  serve  as  the  filtered 
blank.  This  filtered  blank  must  be 
analyzed  using  procedures  identical 
to  those  used  for  analysis  of  the 
samples  and  must  meet  the  following 
criteria:  TOC  <0.5  mg/L.) 


Bromide.  Today's  rule  approves  the 
following  two  methods  for  monitoring 
bromide:  EPA  Methods  300.0  (EPA. 
1993b)  and  300.1  (EPA.  1997e). 

Alkalinity.  Today's  rule  approves 
three  methods  for  measuring  alkalinity: 
ASTM  Method  D1067-92B  (ASTM, 
1994).  Standard  Method  2320  B  (APHA, 
1995),  and  Method  1-1030-85  (USGS. 
1989). 

pH.  Today's  rule  requires  the  use  of 
methods  that  have  been  previously 
approved  in  §  141.23(k)  for 
measurement  of  pH. 

Approved  anal)rtical  methods  are 
summarized  in  Table  in-2. 


Table  III-2.— Approved  Analytical  Methods 


Analyte 

EPA  method 

Standard  method 

Other 

Chlorine  (free,  combined,  total) „ 

4S00-aD 

4500-CIF 

4500-aG 

4S00-aE 

4500-ai 

450&-CIH 

4500-CIO2D 

45OO-CIO2E 

6?5IB 

4500-CIO2E^ 
5310  B 
5310  C 
5310  D 
5910  B 

2320B 
4500-^-^B 

ASTM  D1 253-8. 

(TotoO  

... 

* 

(Free) 

Chionne  Dioxide 

j   j       1 
:        1 

i   I      1 

♦ 

1 IMM  

502.2 
524.2 
551.1 
552.1 
552.2 
300.1 
300.0 
300.1 

HAAS  

Bromate 

Chlorite  (monthly) " 

(Daily)  „. 

TOC/DOC  

UV25«  „ 



" 

Alcalinity 

300.0 
300.1 

ASTM  D1067- 

92B. 
USGSI-103(>- 

85. 

pH - 

150.1 
150.2 

ASTM  D1293-84. 

2.  Background  and  Analysis 

Chlorine  (Free,  Combined,  and  Total). 
In  the  1994  proposed  rule,  EPA 
included  all  Standard  Methods  for 
analysis  of  fiee,  combined,  and  total 
chlorine  that  were  approved  in  today's 
rule. 

Chlorine  Dioxide.  The  1994  proposed 
rule  included  the  same  three  methods 
for  analyzing  chlorine  dioxide  (CIO2) 
that  are  approved  imder  the  SWTR  and 
ICR  regulations.  Two  of  these  methods, 
Standard  Methods  4500.CIO2  C  (APHA, 
1992)  and  4500.002  E  (APHA.  1992), 
are  amperometric  methods.  The  third 
proposed  method  was  Standard  Method 
4500.aO2  D  (APHA,  1992).  a 
colorimetric  test  using  the  color 


indicator  N.N-diethyl-p- 
phenylenediamine  (DPD). 

TTHM.  The  1994  proposed  rule 
included  three  methods  for  the  analysis 
of  TTHMs.  They  were  EPA  Methods 
502.2,  524.2,  and  551.  In  1995,  EPA 
Method  551  was  revised  to  EPA  Method 
551.1,  rev.  1.0  (EPA,  1995),  which  was 
approved  for  ICR  monitoring  under  40 
CFR  141.142. 

EPA  Method  551.1  has  several 
improvements  upon  EPA  Method  551. 
The  use  of  sodiimi  sulfate  is  strongly 
recommended  over  sodiiun  chloride  for 
the  MTBE  extraction  of  DBPs.  This 
change  was  in  response  to  a  report 
indicating  elevated  recoveries  of  some 
brominated  DBPs  due  to  bromide 


impurities  in  the  sodium  chloride  (Xie, 
1995).  Otiier  changes  to  EPA  Method 
551.1  include  a  buffer  addition  to 
stabilize  chloral  hydrate,  elimination  of 
the  preservative  ascorbic  acid,  and 
modification  of  the  extraction  procedure 
to  minimize  the  loss  of  volatile  antdytes. 
The  revised  method  requires  the  use  of 
surrogate  and  other  quality  control 
standards  to  improve  the  precision  and 
accuracy  of  the  method. 

HAAS.  The  1994  proposed  rule 
included  two  methods  for  the  analysis 
of  five  haloacetic  adds — ^EPA  Method 
552.1  (EPA,  1992)  and  Standard  Method 
6233B  (APHA,  1992).  Both  methods  use 
capillary  column  gas  chromatographs 
equipped  with  electron  captiue 
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detectois.  The  two  methods  differ  in  the 
sampS^  preparation  steps.  EPA  Method 
552.li  uses  solid  phase  extraction  disks 
followed  by  an  acidic  methanol 
derivjitization.  Standard  Method  6233B 
is  a  s^all  volume  liquid-liquid  (micro) 
extrammi  with  methyl-t-butyl  ether, 
followed  by  a  diazomethane 
derivitization.  Following  the  proposed 
rule.  Standard  Method  6233B  was 
revised  and  reniunbered  6251B  (APHA, 
1995l|to  include  bromochloroacetic 
acid.[tor  which  a  standard  was  not 
conukiercially  available  in  1994. 

oizing  these  improvements,  EPA 
ved  Standard  Method  625  IB  for 
is  under  the  ICR  (40  CFR  Part  141 
i.,  1996a).  Several  commenters 
-,_^^ed  that  the  revised  and 
renuUibered  method.  Standard  Method 
6251|i,  also  be  approved  for  the  analysis 
of  hallDacetic  adds  under  the  Stage  1 
DBPR. 

hi  1995  EPA  published  a  third 
methed  for  HAAs.  EPA  Method  552.2 
(EP/ Jl995),  and  subsequently  approved 
it  foi  HAA  analysis  under  the  1996  ICR 
(40  CfR  Part  141  or  EPA,  1996a).  EPA 
Met]  ipd  552.2  is  an  improved  method, 
comnning  the  micro  extraction 

lure  of  Standard  Method  6233B 
le  acidic  methanol  derivitization 
lure  of  EPA  Method  552.1.  It  is 
^le  of  analyzing  nine  HAAs. 
•mate.  The  1994  proposed  rule 
reqiiiked  systems  that  use  ozone  to 
moimor  for  bromate  ion.  EPA  proposed 
EPAJMethod  300.0  (EPA,  lOgsb)  for  the 
analmis  of  brcnnate  and  chlorite  ions. 
Howler,  at  the  time  of  the  proposal, 
EPAl  jMras  aware  that  EPA  Method  300.0 
wasji  lot  sensitive  enough  to  measure 
ite  ion  concentration  at  the 
MCL  of  10  Mg/L.  EPA 
L  that  modifications  to  the 
mettitod  would  be  necessary  to  increase 
the  ^ethod  sensitivity.  Studies  at  that 
timeindicated  that  changes  to  the 
injection  volume  and  the  eluent 
chenlistry  would  decrease  the  detection 
limit  below  the  MCL.  Many  commenters 
to  the  1994  proposal  agreed  that  EPA 
Metnod  300.0  was  not  sensitive  enough 
to  diatermine  compliance  with  a  MCL  of 
10  Ug/L  bromate  ion,  given  that  MCLs 
are^pically  set  at  5  times  the  minimum 
dotation  levels  (MDLs). 

Fmlowing  the  proposal,  EPA 
impWed  EPA  Method  300.0  and 
renumbered  it  as  EPA  Method  300.1 
(EPA,  1997b).  EPA  Method  300.1 
specifies  a  new,  high  capacity  ion 
chromatography  (IC)  column  that  is 
used  for  the  analysis  of  all  anions  listed 
in  the  method,  instead  of  requiring  two 
difBeirent  coliunns  as  specified  in  EPA 
Metkod  300.0.  The  new  column  has  a 
higher  ion  exchange  capacity  that 
im] )]  "oves  chromatographic  resolution 


and  minimizes  the  potential  for 
chromatographic  interferences  from 
common  anions  at  concentrations 
10,000  times  greater  than  bromate  ion. 
For  example,  quantification  of  5.0  )ig/L 
bromate  is  feasible  in  a  matrix 
containing  50  mg/L  chloride. 
Minimizing  the  interferences  permits 
the  introduction  of  a  larger  sample 
voliune  to  yield  method  detection  limits 
in  the  range  of  1-2  )ig/L. 

la  the  1997  DBPR  NODA  (EPA, 
1997b),  EPA  discussed  EPA  Method 
300.1  and  projected  that  by  using  it 
laboratories  would  be  able  to  quantify 
bromate  with  the  accuracy  and 
precision  necessary  for  compliance 
determination  with  an  MCL  of  10  |ig/L. 
Although  there  would  be  a  limited 
number  of  laboratories  that  would  be 
qualified  to  do  such  analyses,  EPA 
determined  that  there  should  be 
adequate  laboratory  capacity  for 
bromate  ion  compUance  monitoring  by 
the  time  the  rule  becomes  effective. 

Chlorite.  The  proposed  rule  required 
systems  using  chlorine  dioxide  for 
disinfection  or  oxidation  to  perform 
monthly  monitoring  for  chlorite  ion  in 
the  distribution  system.  EPA  designated 
EPA  Method  300.0  (ion 
chromatography)  for  chlorite  analysis. 
EPA  consideoed  other  methods  using 
amperometric  and  potentiometric 
techniques  but  decided  that  only  the  ion 
chromatography  method  (EPA  Method 
300.0)  would  produce  resiUts  with  the 
accuracy  and  precision  needed  for 
determining  compliance.  Subsequent  to 
the  proposed  rule,  EPA  Method  300.0 
was  improved  in  order  to  achieve  lower 
detection  limits  for  bromate  ion  and 
renumbered  as  EPA  Method  300.1. 

TOC.  To  satisfy  requirements  of  the 
Stage  1  DBPR.  the  1994  proposed  rule 
directed  that  a  TOC  analytical  method 
should  have  a  detection  limit  of  at  least 
0.5  mg/L  and  a  reproducibiUty  of  ±  0.1 
mg/L  over  a  range  of  2  to  5  mg/L  TOC. 
The  proposed  rule  included  two 
methods  for  analyzing  TOC:  Standard 
Methods  5310  C,  which  is  the 
peraulfate-ultraviolet  oxidation  method, 
and  5310  D,  the  wet-oxidation  method 
(APHA,  1992).  These  methods  were 
selected  because,  according  to  data 
published  in  Standard  Methods  (APHA 
1992),  they  could  adiieve  the  necessary 
precision  and  detection  limit.  Standard 
Method  5310  B,  the  high-temperature 
combustion  method,  was  considered  but 
not  proposed  because  it  was  described 
in  Standard  Methods  (1992,  APHA)  as 
having  a  detection  limit  of  1  mg/L.  The 
propc»al  stated  that  if  planned 
improvements  to  the  instrumentation 
used  in  Standard  Method  5310  B  were 
successful,  the  next  version  would  be 
considered  for  promulgation.  Revisions 


of  Standard  Methods  5310  B,  C,  and  D 
were  publ^ed  in  Standard  Methods 
19th  Edition  Supplement  (APHA,  1996). 
The  revised  version  of  Standard  Method 
5310  B  noogpized  the  capacity  of 
certain  high  temperature  instruments  to 
adiieve  detection  limits  below  1  mg/L 
using  this  method. 

SUVA  (Spedfic  Ultraviolet 
Absoibance).  SUVA  analytical  methods 
were  not  addressed  in  the  1994 
proposed  rule  because  SUVA  had  not 
been  developed  and  proposed  as  a 
compliance  parameter  for  TOC  removal 
requirements  at  that  time.  The  analytical 
methods  and  assodated  QC  procedures 
for  DOC  and  UV234  approved  in  today's 
rule  are  those  on  whidi  the  Agency 
solidted  comment  in  the  1997  DBPR 
NODA  (EPA,  1997b). 

Bromide.  The  1994  proposed  rule 
included  EPA  Method  300.0  for  analysis 
of  bromide.  EPA  believed  that  the 
working  range  of  this  method 
adequately  covered  the  requirements 
proposed  for  bromide  monitoring.  As 
described  above,  EPA  developed 
Method  300.1  for  improved  bromate 
analysis  subsequent  to  the  proposed 
rule.  EPA  Method  300.1  can  also 
efiiectively  measure  bromide  at  the 
concentration  of  50  |ig/L,  required  in 
today's  rule  for  reduced  monitoring  of 
bromate. 

Alkalinity.  The  proposed  rule 
included  all  methods  approved  by  EPA 
for  measuring  alkalinity.  These  methods 
have  all  been  approved  in  today's  rule. 

3.  Summary  of  Comments 

Following  is  a  discussion  of  major 
comments  on  the  analytical  methods 
'  requirements  of  the  Stage  1  DBPR 

Chlorine.  A  commenter  to  the  1994 
proposal  recommended  approval  of 
ASTM  method  D1253-86.  EPA 
determined  that  this  method  is 
equivalent  to  Standard  Method  4500-Cl 
D,  and  has  approved  this  method  in 
today's  rule. 

Chlorine  Dioxide.  EPA  received 
comments  on  the  proposed  rule 
detailing  weaknesses  of  the  methods 
seleded  to  calculate  CIO2.  Commentere 
pointed  out  that  other  halogenated 
spedes,  such  as  free  chlorine, 
diloramines,  and  chlorite,  as  well  as 
common  metal  ions  (e.g.  copper, 
manganese,  chromate)  will  interfere 
with  these  methods.  Additionally, 
where  these  methods  determine 
concentrations  by  difference,  they  are 
potentially  inaccurate  and  subjed  to 
propagation  of  errors.  Commenters 
spedfically  criticized  Standard  Method 
450O-CIO2  C  (APHA  1995), 
amperometric  method  I,  which  was 
chi^derized  as  outdated  and 
inaccurate,  and  stated  that  Standard 
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Method  450O-C:lO2  E  (APHA  1995). 
amperometric  method  II.  is  a 
substantially  better  method. 
Consequently,  in  the  1997  DBP  NODA. 
EPA  requested  comment  on  removing 
Standard  Method  4500-CIO2  C  from  the 
list  of  approved  methods  for  the 
analysis  of  chlorine  dioxide  for 
compliance  with  the  MROL. 

Comments  on  the  1997  DBPR  NODA 
favored  eliminating  Standard  Method 
4500.C1C)2  C  as  an  approved  method  for 
CIO2  compliance  analysis.  EPA  does  not 
approve  tiiis  method  in  today's  rule. 
EPA  recognizes  that  the  two  methods 
approved  for  ClOj  monitoring  imder 
today's  rule  are  subject  to  interferences. 
However,  EPA  beUeves  that  these 
methods  can  be  used  effectively  to 
indicate  compliance  with  the  CIO2 
MROL  when  the  quality  control 
procedures  contained  in  the  method 
descriptions  are  followed.  Several 
commenters  also  encouraged  EPA  to 
approve  a  more  sensitive  and  specific 
method  for  CIO2  analysis,  and  suggested 
alternative  methods  including  Acid 
Chrome  Violet  K,  Lissamine  Green  B, 
and  Chloropbenol  Red.  While  EPA 
supports  the  development  of  improved 
analytical  methods  for  chlorine  dioxide, 
the  Agency  beheves  that  at  this  time  the 
methods  suggested  by  commenters  have 
not  gone  through  the  necessary 
performance  validation  processes  to 
warrant  their  approval  for  compliance 
monitoring. 

Bromate.  In  the  1994  proposed  rule, 
EPA  discussed  the  fact  that  the  current 
version  of  EPA  Method  300.0  was  not 
sensitive  enough  to  measiue  bromate 
ion  concentrations  at  the  proposed  MCL 
and  requested  comment  on 
modifications  to  EPA  Method  300.0  to 
improve  its  sensitivity.  In  the  1997 
NODA,  EPA  presented  EPA  Metiiod 
300.1  and  requested  comment  on 
replacing  EPA  Method  300.0  with  EPA 
Method  300.1  for  the  analysis  of 
bromate. 

Commenters  agreed  that  EPA  Method 
300.1  is  a  more  sensitive  method  than 
EPA  Method  300.0  for  low  level  bromate 
analysis  and  the  majority  suggested  that 
EPA  Method  300.1  be  the  approved 
method  for  bromate  analysis.  One 
commenter  requested  that 
interlaboratory  round-robin  testing  be 
conducted  before  EPA  Method  300.1  is 
accepted  for  Stage  1  DBPR  compliance 
monitoring.  EPA  considers 
interlaboratory  round-robin  testing  of 
EPA  Method  300.1  to  be  unnecessary 
because  this  method  is  essentially  an 
improvement  of  EPA  Method  300.0 
which  is  already  approved.  EPA  Method 
300.1  primarily  makes  use  of  a  superior 
analytical  column  to  achieve  increased 
sensitivity  for  bromate  analysis. 


Moreover,  the  efficacy  of  EPA  Method 
300.1  in  a  wide  range  of  sample 
matrices  is  demonstrated  by  the 
performance  validation  data  contained 
in  the  published  method  description. 
Based  on  a  review  of  all  the  public 
comments,  EPA  is  approving  EPA 
Method  300.1  for  bromate  analysis  in 
today's  rule. 

Chlorite.  EPA  solicited  comment  in 
the  1997  DBPR  NODA  on  approving 
EPA  Method  300.1,  in  addition  to  EPA 
Method  300.0,  for  compliance  analysis 
of  chlorite.  The  majority  of  commenters 
on  this  issue  favored  approval  of  both 
methods  and  today's  rule  establishes 
both  for  determining  compliance  with 
the  chlorite  MCL. 

In  the  1994  proposed  rule,  EPA 
requested  comment  on  changing 
monitoring  requirements  for  chlorite  to 
reflect  concern  about  potential  acute 
health  effects.  Several  commenters 
stated  that  daily  monitoring  of  chlorite 
would  be  feasible  if  an  amperometric 
analytical  method  could  be  used. 
Commenters  suggested  that  daily 
amperometric  analyses  for  chlorite  be 
conducted  on  samples  taken  from  the 
entrance  to  the  distribution  system,  and 
that  weekly  or  monthly  analyses  using 
ion  chromatography  still  be  required  as 
a  check,  because  ion  chromatography  is 
a  more  accurate  analytical  method. 
Conunenters  noted  that  daily 
monitoring  for  chlorite  would  provide 
improved  operational  control  of  plants 
and  reduce  the  likelihood  of  systems 
inciuring  compliance  violations. 

Today's  rule  establishes  amperometric 
titration  (Standard  Method  450O-CIO2 
E)  for  daily  analyses  of  chlorite  samples 
taken  at  the  entrance  to  the  distribution 
system,  along  with  monthly  (or 
quarterly  if  reduced,  or  additional  as 
required),  analyses  by  ion 
chromatography  (EPA  Methods  300.0 
and  300.1)  of  chlorite  samples  taken 
from  within  the  distribution  system. 
EPA  believes  that  the  ion 
chromatography  method,  rather  than  the 
amperometric  method,  should  be  used 
for  making  chlorite  compliance 
determinations  in  the  distribution 
system  due  to  its  greater  accuracy. 
However,  the  amperometric  method  is 
sufficient  for  the  purposes  of  daily 
monitoring  at  the  entrance  to  the 
distribution  system,  which  are  to 
significantly  aid  in  proper  operational 
control  of  a  treatment  plant  and  to 
indicate  when  distribution  system 
testing  is  appropriate.  For  this  reason, 
only  the  ion  chromatographic  methods 
(EPA  Method  300.0  and  300.1).  and  not 
the  amperometric  titration  methods,  are 
approved  in  today's  rule  for  determining 
compliance  with  the  chlorite  MCL. 


A  minority  of  commenters  on  this 
issue  suggested  that  the  DPD  method 
(Standard  Method  4500-<:iO2  D  (APHA 
1995))  be  approved  for  daily  monitoring 
of  chlorite  ion  levels.  EPA  has 
determined  that  the  accuracy  and 
precision  of  the  DPD  method  (Standard 
Method  4500-aO2  D)  in  the 
measurement  of  chlorite  are 
substantially  worse  than  with  Standard 
Method  4500-CIO2  E.  and  are 
insufficient  for  this  method  to  be  used 
for  daily  monitoring  of  chlorite.  As  a 
consequence,  EPA  has  not  approved  the 
DPD  method  for  chlorite  monitoring  in 
today's  rule. 

TOC.  EPA  received  several  comments 
on  the  1994  proposal  requesting 
approval  of  Standard  Method  5310  B  for 
IXX!  compliance  analysis.  Commenters 
stated  that  newer  instrumentation  could 
achieve  a  detection  limit  of  0.5  mg/L 
TOC  using  this  method.  Following  the 
publication  of  a  revised  version  of 
Method  5310  B  in  Standard  Methods 
19th  Edition  Supplement  (APHA  1996) 
which  recognized  the  capacity  of  some 
combustion  based  TOC  analyzers  to 
achieve  detection  limits  below  1  mg/L, 
EPA  requested  comment  on  approving 
Standard  Method  5310  B,  along  with 
Standard  Methods  5310  C  and  5310  D, 
for  the  analysis  of  TOC  in  the  1997 
DBPR  NODA. 

The  majority  of  commenters  on  TOC 
analysis  tirged  EPA  to  approve  all  three 
methods.  Commenters  were  concerned, 
though,  that  because  these  three 
methods  employ  difiierent  processes  to 
oxidize  organic  carbon  to  carbon 
dioxide,  resuhs  bom  different  TOC 
.inalyzers  could  vary  to  a  degree  that  is 
of  regulatory  significance.  Specifically, 
the  efficiency  of  oxidation  of  large 
organic  particles  or  very  large  organic 
molecules  such  as  tannins,  lignins,  and 
humic  acids  may  be  lower  with 
persulfate  based  instruments  (APHA 
1996).  Although  available  data 
comparing  different  TOC  methods  is 
limited,  one  study  observed  a  persulfate 
catalytic  oxidation  technique  to 
underestimate  the  TOC  concentration 
measured  by  a  high  temperature 
catalytic  oxidation  technique  by  3-6% 
on  stream  water  and  soil  water  samples 
(Kaplan.  1992).  Standard  Methods 
reconunends  checking  the  oxidation 
efficiency  of  the  instrument  with  model 
compounds  representative  of  the  sample 
matrix,  because  many  factors  can 
influence  conversion  of  organic  carbon 
to  carbon  dioxide  (APHA  1996). 
EPA  believes  that  the  potential 
regulatory  impact  of  small  disparities  in 
oxidation  efficiencies  between  different 
TOC  analyzers  is  minor.  Studies  using 
PE  samples  indicate  that  for  instruments 
calibrated  in  accordance  with  the 


procedures  specified  in  Standard 
h4ethods  (APHA,  1996),  the  magnitude 
of  m^surement  error  due  to  analytical 
disciBpancies  between  instruments  will 
typidally  be  less  than  the  measurement 
uncertainty  attributed  to  a  particular 
instrjjtnent  (EPA,  ig94c).  In  addition, 
EPA^tidpates  that  most  systems  will 
use  a  consistent  method  for  TOC 
analyses  and  that  this  will  assist  in 
minimizing  the  importance  of 
instrument  bias.  This  practice  was 
sucjg^ted  by  several  commenters. 

^nnmenters  also  suggested  that  EPA 
implement  a  formal  certification  process 
for  laboratories  measuring  TCXZ.  Some 
comiikenters  recommended  that  EPA 
reqmie  a  laboratory  approval  process  for 
TOG  ineasurements  under  the  Stage  1 
DBP^  that  is  similar  to  what  is  required 
under  the  ICR.  EPA  requires  that  TOC 
analy^  be  conducted  by  a  party 
appBoved  by  EPA  or  the  State  but  not 
that  [TOC  measiuements  be  subject  to 
the  same  laboratory  certification 
proc  qdures  required  for  the  analysis  of 
DBPsl  However,  today's  rule  contains 
QC 1 4quirements  for  TOC  analyses 
whi(  4i  are  in  addition  to  those  in 
Standard  Methods.  These  additional  QC 
procedures  pertain  to  sample 
presjarvation  and  holding  time,  and  have 
bee^Jound  to  be  effective  for  TOC 
ananses  under  the  ICR. 

SIJVA.  In  die  1997  DBPR  NODA.  EPA 
soU^ted  comment  on  a  range  of  issues 
dea^g  with  the  determination  of  SUVA 
inclining:  analytical  methods, 
sampling,  sample  preparation,  filter 
typ<«,  pH,  interferences  to  UV,  high 
tiutmity  waters.  quaUty  control,  and 
oth(  'i  issues  that  should  be  addressed. 
The  Agency  requested  comment  on 
app^ving  Standard  Method  5910  B  for 
meaiauring  UV2S4  and  Standard  Methods 
531pi  B,  C,  and  D.  for  measuring  DOC. 
In  requesting  comment  on  filtration, 
EPA  noted  that  filtration  is  necessary 
pric»  to  both  UV2S4  and  DOC  analyses  in 
orde^  to  eliminate  particulate  matter  and 
sep^te  the  operationally  defined 
dissolved  organic  matter  (based  on  a 
0.45  i|im-pore-diameter  cut-ofi). 
Howlever,  filtration  can  also  corrupt 
~  IS  through  adsorption  of 
aceous  material  onto  the  filter  or 
orption  from  it  (APHA  1996).  In 
ion,  EPA  requested  comment  on 
ring  that  UVjsa  and  DOC  analyses 
easured  frtim  the  same  sample 
filtkte. 

ithe  majority  of  commenters  on  SUVA 
analytical  methods  recommended  that 
EPAi  approve  Standard  Methods  5310  B, 
C,  ^d  D,  for  DOC  analysis  and  Standard 
Me^od  5910  B  for  UVzm  analysis.  EPA 
hasi  Approved  these  methods  in  today's 
rulei  In  addition,  commenters  stressed 
the  importance  of  sample  preparation. 


esfiecially  filtration,  in  the  measurement 
of  DOC  and  observed  that  sufficient 
washing  of  filters  prior  to  filtration  of 
samples  is  critical  to  preventing 
contamination  of  the  samples  by  organic 
carbon  from  the  filters.  Several 
comments  on  tiie  1997  DBPR  NODA 
expressed  opposition  to  a  requirement 
that  UV254  and  DOC  analyses  be  made 
on  the  same  sample  filtrate. 
Commenters  stated  that  this  is 
impractical  because  UV  analyses  are 
often  conducted  at  the  treatment  plant 
while  DOC  analyses  are  typically  run 
off-site.  Commenters  also  noted  that 
DOC  samples  should  be  add  preserved 
whereas  pH  adjustment  of  samples  for 
UV254  analysis  is  improper. 

Today's  nile  establishes  that  samples 
for  CKX:  and  UV2S4  analyses  must  be 
filtered  through  a  0.45  pm-pore- 
diameter  filter.  EPA  does  not  have 
specific  requirements  on  the  type  of 
filter  that  is  used,  provided  it  has  a  0.45 
\ua  pore-diameter,  but  will  provide 
guidance  on  this  issue  in  the  Guidance 
Manual  for  Enhanced  Coagulation.  This 
manual  will  be  available  for  public 
review  after  promulgation  of  the  Stage  1 
DBPR.  Today's  rule  addresses  filter 
washing  prior  to  analysis  by  requiring 
that  water  passed  through  die  filter  prior 
to  filtration  of  the  sample  serve  as  the 
filtered  blank.  The  filtered  blank  must 
be  analyzed  using  procedures  identical 
to  those  used  for  analysis  of  the  samples 
and  must  meet  the  following  criteria: 
TOC  <  0.5  mg/L.  These  criteria  are  the 
maximum  allowable  background 
concentrations  specified  for  these 
analyses  imder  the  ICR.  In  the  Guidance 
Manual  for  Enhanced  Coagulation,  EPA 
will  furnish  instructions  on  sample 
handling  and  filter  washing  to  assist  - 
systems  in  achieving  acceptable  field 
recent  blanks. 

Filtration  of  samples  for  DOC  analysis 
must  be  done  prior  to  add  preservation, 
as  stipulated  in  today's  rule.  This  is 
necessary  because  addification  of  the 
sample  to  pH  <  2  can  cause  substantial 
precipitation  of  dissolved  organic 
spedes.  Because  biological  activity  will 
rapidly  alter  the  DOC  of  a  sample  that 
has  not  been  preserved,  EPA  requires 
that  DOC  samples  be  addified  to  pH  < 
2.0  within  48  hours  of  sampling. 
ConsequenUy.  filtration  of  DOC  samples 
must  he  done  within  48  hours  in  order 
to  allow  add  preservation  within  this 
time  period.  "Hie  pH  of  UV2S4  samples 
may  not  be  adjusted.  Today's  rule  places 
a  !"«•"'""""  holding  time  from  sampling 
to  analysis  of  2  days  for  UV2S4  samples 
and  28  days  for  DOC  samples.  These 
holding  times  are  the  same  as  those 
approved  for  ICR  data  collection. 

Because  the  filtration  procedures  for, 
UV254  and  DOC  samples  are  largely 


identical.  EPA  antidpates  that  most 
systems  will  find  it  economical  when 
determining  SUVA  to  filter  one  sample. 
The  filtrate  would  then  be  split  into  two 
portions,  one  of  which  would  be  used 
for  UV  analysis  while  the  other  would 
be  add  preserved  and  used  for  DOC 
analysis.  However,  EPA  has  not 
induded  a  requirement  that  the  DOC 
and  UV2S4  analyses  used  in  the  SUVA 
determination  be  made  on  the  same 
sample  filtrate.  Instead,  EPA  requires 
that  DOC  and  UV234  samples  used  to 
determine  a  SUVA  value  must  be  taken 
at  the  same  time  and  at  the  same 
location. 

In  the  1997  DBPR  NODA.  EPA  also 
observed  that  because  disinfectants/ 
oxidants  (chlorine,  ozone,  chlorine 
dioxide,  potassium  permanganate) 
typically  reduce  UV254  without 
substantially  impacting  DOC,  raw  water 
SUVA  should  be  determined  on  water 
prior  to  the  appUcation  of  disinfectants/ 
oxidants.  If  disinfectants/oxidants  are 
applied  in  raw-water  transmission  lines 
upstream  of  the  plant,  then  raw  water 
SUVA  should  be  based  on  a  sample 
coUeded  upstream  of  the  point  of 
disinfectant/oxidant  addition.  For 
determining  setUed-water  SUVA,  if  the 
plant  applies  disinfectants/oxidants 
prior  to  the  settled  water  sample  tap, 
then  settled-water  SUVA  should  be 
determined  in  jar  testing.  No 
commenters  were  opposed  to  these 
provisions  and  today's  rule  requires  that 
samples  used  for  SUVA  determinations 
be  taken  frt>m  water  prior  to  the 
addition  of  any  oxidants/disinfectants. 
A  few  commenters  stated  that  SUVA 
should  not  be  subject  to  rigorous 
analytical  procedures  because  the 
application  of  SUVA  in  this  rule  is 
based  on  a  relationship  which  is  lai^gely 
empirical  (i.e.  correlations  between 
SUVA  and  TOC  removal  by 
coagulation).  EPA  recognizes  the 
empirical  nature  of  this  relationship  and 
the  variance  it  has  displayed  in  studies. 
Regulations,  however,  must  address 
spedfic  SUVA  values  if  SUVA  is  to 
serve  as  an  alternative  compUance 
parameter.  For  compUance  with  these 
regulations  to  be  meaningful.  SUVA 
must  be  determined  acciuately. 
ConsequenUy,  today's  rule  requires 
certain  QC  procedures  in  the  DOC  and 
UV2S4  analyses  that  are  used  to  calculate 
SUVA. 

Today's  rule  establishes  the  removal 
of  10  mg/L  magnesimn  hardness  (as 
CaCOS)  as  an  alternative  performance 
criterion  that  systems  practicing 
enhanced  softening  can  use  to 
demonstrate  compliance  with  the 
treatment  technique  requirement  for 
TOC  removal.  However,  EPA  did  not 
propose  methods  for  the  analysis  of 
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magnesium  in  drinking  water  and 
therefore  the  final  rule  does  not  contain 
any  approved  methods  for  magnesium. 
EPA  expects  to  propose  magnesium 
analytical  methods  to  be  used  for 
compliance  monitoring  under  the  Stage 
1  DBPR  by  the  end  of  1998. 

4.  Performance  Based  Measurement 
Systems 

On  October  6. 1997.  EPA  published  a 
Doaunent  of  the  Agency's  intent  to 
implement  a  Performance  Based 
Measurement  System  (PBMS)  in  all  of 
its  programs  to  the  extent  feasible  (EPA, 
1997f).  The  Agency  is  currently 
determining  the  specifics  steps 
necessary  to  implement  PBMS  in  its 
programs  and  preparing  an 
implementation  plan.  Final  decisions 
have  not  yet  been  made  concerning  the 
implementation  of  PBMS  in  drinking 
water  programs.  However.  EPA  is 
currently  evaluating  what  relevant 
performance  characteristics  should  be 
specified  for  monitoring  methods  used 
in  the  drinking  water  programs  under  a 


PBMS  approach  to  ensure  adequate  data 
quality.  EPA  would  then  specify 
performance  requirements  in  its 
regidations  to  ensure  that  any  method 
used  for  determination  of  a  regulated 
analyte  is  at  least  equivalent  to  the 
performance  achieved  by  other 
ciurently  approved  methods.  EPA 
expects  to  publish  its  PBMS 
implementation  strategy  for  water 
programs  in  the  Federal  Register  by  the 
end  of  calendar  year  1998. 

Once  EPA  has  made  its  final 
determinations  regarding 
implementation  of  PBMS  in  programs 
imder  the  Safe  Drinking  Water  Act.  EPA 
would  incorporate  specific  provisions  of 
PBMS  into  its  regulations,  which  may 
include  specification  of  the  performance 
characteristics  for  measurement  of 
regulated  contaminants  in  the  drinking 
water  program  regidations. 


Table  III-3.— Routine  Monitoring  Requirements 


H.  Monitoring  Requirements 
1.  Today's  Rule 

Today's  rule  establishes  monitoring 
requirements  to  support  implementation 
of  the  enhanced  coagulation  and 
enhanced  softening  treatment 
technique,  implementation  of  new 
MCLs  for  TTHM,  HAAS,  bromate,  and 
chlorite,  and  implementation  of  MRDLs 
for  chlorine,  chloramines,  and  chlorine 
dioxide.  Monitoring  for  DBFs, 
disinfectant  residuals,  and  TOC  must  be 
conducted  during  normal  operating 
conditions.  Failiue  to  monitor  in 
accordance  with  the  monitoring  plan  is 
a  monitoring  violation.  Where 
compliance  is  based  on  a  running 
annual  average  of  monthly  or  quarterly 
samples  or  averages  and  the  system's 
failiue  to  monitor  makes  it  impossible  to 
determine  compliance  with  MCLs  or 
MRDLs,  this  failure  to  monitor  will  be 
treated  as  a  violation. 

Tables  ni-3  and  ffl-4  below 
summarize  routine  and  reduced 
monitoring  requirements  of  today's  rule. 


Requirement 
(reference) 


TOC  and  Alkalinity 
(141.132(d)(1)). 


TTHMs  and  HAAS 
(141.132(b)(1)(i)). 


Location  for  sampling 


Source  Water'* 


Bromate^ 

(141.132(b)(3)(0). 
Chlorite"  (daily) 

(141.132(b)(2)(i)(A)). 
Chtorite"  (monthly) 

141.132i(l>)(2)(i)(B)). 


Chlorine  and 

chioramtnes 

(141.132(c)(1)(i)). 
Chlorine  dioxide^ 

(141.132(c)(2)(i)). 


Only  required  for 
plants  with  conven- 
tional filtration  treat- 
ment 

25%  in  dist  sys  at 
max  res  time,  75% 
at  dist  sys  rep- 
resentative loca- 
tions. 


Large  surface  sys- 
tems 2 


1  sampie/month/plant  3 


4/plant/quarter 


Dist  sys  entrance 

point 
Dist  sys  entrance 

point. 
Dist  sys:  1  near  first 

cust  1  in  dist  sys 

middle,  1  at  max 

res  time. 
Same  points  as  total 

coliform  in  TCR. 

Dist  sys  entrarx» 
point 


Small  surface  sys- 
tems 2 


1  sample/month/ 
plants. 


1 /plant/quarter* 1 /plant/quarter" 


Large  ground  water 
systems  3 


NA 


Small  ground  water 
systems  =» 


1/month/trt  plant 

using  O3. 
DailyArt  plant  using 

CIO2. 
3  sample  set/nx>nth 


Same  times  as  total 
coliform  in  TCR. 

Dayy/tit  plant  using 
ClOj. 


at  maximum  resi- 
dence time. 

if  pop.<500,  then  1/ 
plant/yr*. 

during  warmest 
month. 

1/month/trt  plant 
using  O3. 

Daily/trt  plant  using 
CIO2. 

3  sample  set/month 


Same  times  as  total 
coliform  in  TCR. 

Daily/trt  plant  using 
CIO2. 


at  maximum  resi- 
dence time. 


1/month/trt  plant 

using  Oj. 
Daily/trt/plant  using 

CIO2. 
3  sample  set/nfK>nth 


Same  times  as  total 
coliform  in  TCR. 

Daily/trt  plant  using 
ClOj. 


NA. 


1 /plant/year'* 


at  maximum  resi- 
dence time. 

during  warmest 
month. 


1/month/trt  plant 
using  O3. 


3  sample  set/month. 


Same  times  as  total 
coliform  in  TCR. 

Daily/trt  plant  using 
CIO. 
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•MuWfiie  «Ml8  drawing  water  from  a  single  aquifer  may,  witti  Stale  anxoval.  be  ooneidared  one  treatment  plant  for  dolei mining  the  minimum 
number  of  samples.  ,  _, 

'Only  requhBd  for  systems  using  ozone  for  oxidation  or  dWnfeclloa  .  ^.  ^        _^^         ^^  u  ^u.    ■       .. 

•Only  requirad  for  mstems  using  chlorine  dhudde  for  oxidation  or  dWnfedion.  AddWonal  chlorito  monHoring  required  if  daily  sample  exceeds 
MO- /WdWonai  chlorine  dtodde  monitoring  requlrBmento  apply  if  any  ctilorine  dkwlde  ^^ 


Tabi^  IIM.— Reduced  Monitorinq  Requirements^ 


f^equirement 
(reference) 


TOC  aiKi  AJtainily 
(14lil32(d)(2)). 

TTHMs  end  HAASS 
(141il32(!&)(1)(iO). 


Location  for  reduced 


Paired  samples  3 


In  dtet  sys  at  point  wHh 
max  res  time. 


Bfomsn  i' 

(14lLl32(b)(3)(iO)- 
CNoril^ 

(14lLl32a»(2)(i«)). 


Chlorine,  chlorine  diox- 
ide", chloramines 
(14t.X32(c)(2)(iO  and 
(c)(2)P). 


Reduced  monitoring  frequency  and  prerequisites  3 


Dist  sys  entrance  point 

Dist  sys:  1  near  first 
cust.  1  indntsys 
middte.  1  at  max  res 


Sutipart  H  systems-reduced  to  1  paired  sampto/plant^quartor  if  1)  avg  TOC  <  2.0  mgA  for  2 

years  or  2)  avg  TOC  <  1.0  mgA  for  1  year. 
MonMoring  cannot  tw  reduced  if  subpart  H  system  source  water  TOC  >  4.0  mg/l. 

Subpart  H  systems  seraing  10.000  or  mor»<eduo8d  to  1/ptant/qlr  W  1)  system  has  compMsd 
at  least  1  yr  of  routine  monitoring  and  2)  tetfi  TTHtM  and  HAAS  mnning  annuel  averages 
are  ho  more  than  40  iigfl  and  30  |ig/l,  reepedlwely. 

Subpart  H  systems  sending  <10.000  snd  ground  water  systems^  serving  10.000  or  more-re- 
duced to  Mplai*tfl  If  1)  system  has  oomptotod  at  least  1  yr  of  roitfns  monitoring  and  2) 
tetf?  TTHlyl  and  HAAS  nsming  annual  averagss  are  no  more  then  40  iig/l  and  30  MO',  re- 
spectively. Samptes  must  be  taken  during  monVi  of  warmest  water  temperature.  Subpart  H 
systems  serving  <S00  may  not  reduce  monMoring  to  toss  than  1/planl/yr. 

Groundwater  systems*  serving<10.000-reduced  to  l/^ilant^  if  1)  system  has  comptetod  at 
least  2  yr  of  routine  monitoring  and  totf)  TTHM  and  HAAS  nming  annual  averages  are  no 
more  ttwi  40  Mi^  and  30  M^,  respectively  or  2)  system  has  completed  at  least  1  yr  of 
routine  monitoring  and  botfi  TTHIM  and  HAAS  annual  samples  are  no  more  than  20  mqA 
and  IS  iigA.  respediveiy.  Samples  must  be  taken  during  month  of  wannest  water  tempera- 
ture. 

1/qlr/lrt  plant  using  O3,  if  system  demonstrates  1)  avg  raw  water  bromkte  <0.05  mg/l  (based 
on  annual  avg  of  monthly  samples). 

Systems  may  reduce  routine  dtotribulkxi  system  monitoring  from  monthly  to  qusrterty  H  the 
chtorite  concentration  in  aH  samples  taken  in  the  dtetributton  system  is  betow  1.0  mg/L  for  a 
period  of  one  year  3  samples  per  quarter. 


Monitoring  may  not  be  reduced. 


V 


'  Saniples  must  be  taken  during  representative  operating  condilxxw.  Provistons  for  roUine  monitoring  shown  elsewhere. 
2  Rebuirements  for  canceiiatton  of  reduced  nwnitoring  are  found  In  the  regulatton.  ^,^  ^    _       ^_ 

'Sffiart  H  systems  whfch  use  conventtonal  fHtratton  treatment  (defined  in  Sectton  141.2)  must  mpnitqr  1)  source  water  TOC  prior  to  tuy  treat- 
meiitswl  2)  tTMted  TOC  before  continuous  dteinfedton  (except  that  systems  usmg  ozone  toOowed  by  biotegtaaJ  filtration  may  sample  alter  tao- 

kxiicallltratton)  at  the  same  time;  these  two  samples  are  called  paired  samples.  .  _  ._  ^_ -^     .^  ^^ 

^MUliple  wells  drawing  water  from  a  single  aquifer  may.  with  State  approval,  be  consktered  one  treatment  plant  for  detemrwwig  the  minimum 

numbeif  of  samples.  ^.  ,  ^     . 

8  Orily  required  for  systems  using  ozone  for  oxklabon  or  disinfection. 
•Or*  r  required  for  systems  using  chtorine  dtoxkte  for  oxklatton  or  disinfectton. 


The  formation  rate  of  DBFs  is  affected 
by  type  and  amount  of  disinfectant 
used,  water  temperature,  pH,  amount 
and  t^be  of  precursor  material  in  the 
wate^.i  and  the  length  of  time  that  water 
lemams  in  the  treatment  and 
dist^^tion  systems.  For  this  reason, 
todayis  rule  specifies  the  points  in  the 
distribution  system  (and,  in  some  cases, 
the  tiihe)  where  samples  must  be  taken. 
For  purposes  of  this  regulation,  multiple 
wells  drawing  raw  water  from  a  single 
aquilar  may.  with  State  approval,  be 
considered  one  plant  for  determining 
the  Twjniimim  niunber  of  samples. 

TTHM  and  HAAS.  Any  system  may 
take  samples  in  excess  of  the  required 
frequency.  In  such  cases,  at  least  25 
percent  of  all  samples  collected  each 
quarter  must  be  taken  at  locations 
within  the  distribution  system  that 
represent  the  maximum  residence  time 
of  the  water  in  the  system.  The 


remaining  samples  must  be  taken  at 
locations  representative  of  at  least 
average  residence  time  in  the 
distribution  system. 

Subpart  H  Systems  Serving  10,000  or 
More  People.  Routine  Monitoring:  CWSs 
and  NTNCWSs  using  surface  water  (or 
ground  water  under  direct  influence  of 
surface  water)  (Subpart  H  systems)  that 
treat  their  water  with  a  chemical 
disinfectant  and  serve  10,000  or  more 
people  must  routinely  take  four  water 
samples  each  quarter  for  both  TTHMs 
and  HAAS  for  each  treatment  plant  in 
the  system.  At  least  25  percent  of  the 
samples  must  be  taken  at  the  point  of 
maximvun  residence  time  in  the 
distribution  system.  The  remaining 
samples  must  be  taken  at  representative 
points  in  the  distribution  system.  This 
monitoring  frequency  is  the  same  as  the 
frequency  required  under  the  current 
TTHM  rule  ($141.30). 


Reduced  Monitoring:  To  qualify  for 
reduced  monitoring,  systems  must  meet 
certain  prerequisites  (see  Figure  III-l). 
Systems  eligible  for  reduced  monitoring 
may  reduce  the  monitoring  frequency 
for  TTHMs  and  HAAS  to  one  sample  per 
treatment  plant  per  quarter.  Systems  on 
a  reduced  monitoring  schedule  may 
remain  on  that  reduced  schedule  as  long 
as  the  average  of  all  samples  taken  in 
the  year  is  no  more  than  0.060  mg/L  for 
TTHM  and  0.045  mg/L  for  HAAS. 
Systems  that  do  not  meet  these  levels 
must  revert  to  routine  monitoring  in  the 
quarter  immediately  following  the 
quarter  in  which  the  system  exceeded 
0.060  mg/L  for  TTHM  or  0.045  mg/L  for 
HAAS.  Additionally,  the  State  may 
return  a  system  to  routine  monitoring  at 
the  State's  discretion. 
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Figure  lll-l .— Eugibiuty  for  Reduced  TTHM  and  HAAS  Monitoring:  Ground  Water  Systems  Serving  10  000 
OR  More  People  and  Subpart  h  Systems  Serving  500  or  More  People 


^^^J^f/JlT'ZTt'^,  .15'?^  "^iSSPl!'  ^  ^'*P^  "  "y^*™  ''«^"9  500  Of  more  people,  may  reduce  monitoring  of  TTHMs 
and  HAA5  if  they  meet  all  of  the  following  condWons:  •»  » 

—The  annual  average  for  TTHMs  is  no  more  than  0.040  mg/L 

—The  annual  average  for  HAAS  is  no  more  than  0.030  mglL. 

— At  least  one  year  of  routine  monitoring  has  been  completed. 

—Annual  average  source  water  TOC  level  is  no  more  than  4.0  mg/L  prior  to  treatment  (applies  to  Subpart  H  systems  only). 


Compliance  Determination:  A  public 
water  system  (PWS)  is  in  compliance 
with  the  MCL  when  the  running  annual 
arithmetic  average  of  quarterly  averages 
of  all  samples,  computed  quarterly,  is 
less  than  or  equal  to  the  MCL.  If  the 
running  annual  average  computed  for 
any  quarter  exceeds  the  MCL,  the 
system  is  out  of  compliance. 

Subpart  H  Systems  Serving  500  to 
9,999  People.  Routine  Monitoring: 
Systems  are  required  to  take  one  water 
sample  each  quarter  for  each  treatment 
plant  in  the  system.  Samples  must  be 
taken  at  the  point  of  maximiun 
residence  time  in  the  distribution 
system. 

Reduced  Monitoring:  To  qualify  for 
reduced  monitoring,  systems  must  meet 
certain  prerequisites  (see  Figure  III-l). 
Systems  eligible  for  reduced  monitoring 
may  reduce  the  monitoring  frequency 
for  TTHMs  and  HAAS  to  one  sample  per 
treatment  plant  per  year.  Sample  must 
be  taken  at  a  distribution  system 
location  reflecting  maximum  residence 
time  and  during  the  month  of  warmest 
water  temperature.  Systems  on  a 
reduced  monitoring  schedide  may 
remain  on  that  reduced  schedule  as  long 
as  the  average  of  all  samples  taken  in 
the  year  is  no  more  than  0.060  mg/L  for 
TTHM  and  0.045  mg/L  for  HAAS. 
Systems  that  do  not  meet  these  levels 
must  revert  to  routine  monitoring  in  the 
quarter  immediately  followiDg  the 
quarter  in  which  the  system  exceeded 
0.060  mg/L  for  TTHM  or  0.045  mg/L  for 
HAAS.  Additionally,  the  State  may 
return  a  system  to  routine  monitoring  at 
the  State's  discretion. 

Compliance  Detennination:  A  PWS  is 
in  compliance  with  the  MCL  for  TTHM 
and  HAAS  when  the  annual  average  of 
all  samples,  taken  that  year,  is  less  than 
or  equal  to  the  MCL.  If  the  average  for 
these  samples  exceeds  the  MCL,  the 
system  is  out  of  compliance. 

Sid>patt  H  Systems  Serving  Fewer 
than  SCO  People.  Routine  Monitoring: 
Subpart  H  systems  serving  fewer  than 
500  people  are  required  to  take  one 
sample  per  year  fw  each  treatment  plant 
in  the  system.  The  sample  must  be  taken 
at  the  pirint  of  maximum  residence  time 
in  the  distribution  system  during  the 
month  of  Mrarmest  water  temperature.  If 
the  annual  sample  exceeds  the  MCL,  the 


system  must  increase  monitoring  to  one 
sample  per  treatment  plant  per  quarter, 
taken  at  the  point  of  maximum 
residence  time  in  the  distribution 
system. 

Reduced  Monitoring:  These  systems 
may  not  reduce  monitoring.  Systems  on 
increased  monitoring  may  retiun  to 
routine  monitoring  if  the  annual  average 
of  quarterly  samples  is  no  more  than 
0.060  mg/L  for  TTHM  and  0.045  mg/L 
for  HAAS. 

Compliance  Determination:  A  PWS  is 
in  compliance  when  the  annual  sample 
(or  average  of  annual  samples,  if 
additional  sampling  is  conducted)  is 
less  than  or  equal  to  the  MCL.  If  the 
annual  sample  exceeds  the  MCL,  the 
system  must  increase  monitoring  to  one 
sample  per  treatment  plant  per  quarter. 
If  the  running  aimual  average  of  the 
quarterly  samples  then  exceeds  the 
MCL,  the  system  is  out  of  compUance. 

Ground  Water  Systems  Serving  10.000 
or  More  People.  Routine  Monitoring: 
CWSs  and  NTNCWSs  using  only  ground 
water  sources  not  under  the  direct 
influence  of  surface  water  that  treat 
their  water  with  a  chemical  disinfectant 
and  serve  10,000  or  more  people  are 
reqxiired  to  take  one  water  sample  each 
quarter  for  each  treatment  plant  in  the 
system.  Samples  must  be  taken  at  points 
that  represent  the  maximum  residence 
time  in  the  distribution  system. 

Reduced  Monitoring:  To  qualify  for 
reduced  monitoring,  systems  must  meet 
certain  prerequisites  (see  Figure  III-l). 
Systems  eligible  for  reduced  monitoring 
may  reduce  the  monitoring  frequency  to 
one  sample  per  treatment  plant  per  year. 
Sample  must  be  taken  at  a  distribution 
system  location  reflecting  maximum 
residence  time  and  during  the  month  of 
warmest  water  temperature.  Systems  on 
a  reduced  monitoring  schedule  may 
remain  on  that  reduced  schedule  as  long 
as  the  average  of  all  samples  taken  in 
the  year  is  no  more  than  0.060  mg/L  for 
TTHM  and  0.045  mg/L  for  HAAS. 
Systems  that  do  not  meet  these  levels 
must  revert  to  routine  monitoring  in  the 
quarter  immediately  following  the 
quarter  in  which  the  system  exceeded 
0.060  mg/L  for  TTHM  or  0.045  mg/L  for 
HAAS.  Additionally,  the  State  may 
return  a  sjrstem  to  routine  monitoring  at 
the  State's  discretion. 


Compliance  Determination:  A  PWS  is 
in  compliance  vnth  the  MCL  when  the 
running  arithmetic  annual  average  of 
quarterly  averages  of  all  samples, 
computed  quarterly,  is  less  than  or 
equal  to  the  MCL.  If  the  numing  annual 
average  for  any  quarter  exceeds  the 
MCL,  the  system  is  out  of  compUance. 

Ground  Water  Systems  Serving  Fewer 
than  10.000  People  Routine  Monitoring: 
CWSs  and  NTNCWSs  using  only  ground 
water  sources  not  under  the  direct 
influence  of  sm-face  water  that  treat 
their  water  with  a  chemical  disinfectant 
and  serve  fewer  than  10,000  people  are 
required  to  sample  once  per  year  for 
each  treatment  plant  in  the  system.  The 
sample  must  be  taken  at  the  point  of 
maximum  residence  time  in  the 
distribution  system  durii^  the  month  of 
warmest  water  temperature.  If  the 
sample  (or  the  average  of  annual 
samples  if  more  than  one  sample  is 
taken)  exceeds  the  MCL,  the  system 
must  increase  monitoring  to  one  sample 
per  treatment  plant  per  quarter. 

Reduced  Monitoring:  To  qiulify  for 
reduced  monitoring,  systems  must  meet 
certain  prerequisites  (see  Figure  III-2). 
Systems  eUgible  for  reduced  monitoring 
may  reduce  the  monitoring  frequency 
for  TTHMs  and  HAAS  to  one  sample  per 
three-year  monitoring  cycle.  Sample 
must  be  taken  at  a  distribution  system 
location  reflecting  maximum  residence 
time  and  during  the  month  of  warmest 
water  temperature.  Systems  on  a 
reduced  monitoring  schedule  may 
remain  on  that  reduced  schedule  as  long 
as  the  average  of  all  samples  taken  in 
the  year  is  no  more  than  0.060  mg/L  for 
TTHM  and  0.045  mg/L  for  HAAS. 
Systems  that  do  not  meet  these  levels 
must  resiune  routine  monitoring. 
Systems  on  increased  monitoring  may 
return  to  routine  monitoring  if  the 
annual  average  of  quarterly  samples  is 
no  more  than  0.060  mg/L  for  TTHM  and 
0.04S  mg/L  for  HAAS. 

Compliance  Detennination:  A  PWS  is 
in  compliance  when  the  anniial  sample 
(or  average  of  annual  samples)  is  less 
than  or  equal  to  the  MCL. 
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FKfiuRE  III-2  —Eligibility  for  Reduced  TTHM  and  HAAS  Monitorinq:  Grcxjnd  Water  Systems  Serving  Fewer 

THAN  10,000  People 


Sy^l^ms  using  ground  water  not  undsr  the  diract  Mkjenoe  o»  surface  water  that  serve  fewer  then  10.000  people  may  rwkioe  monitoring  for 
TtHMs  and  HAAS  If  they  meet  either  of  the  following  conditions:  

1  tCweiags  of  two  ooraeculiwe  annual  saiTvles  for  TTHiyis  is  no  more  than  0.040  rngO^t^ 
HAAS  Is  no  more  than  0.030  mg/L.  and  St  leest  two  yeeis  of  routine  monitoring  has  been  oonpleted.  

2.  manrKlSSU  tor  TTHI^te  no  more  than  0.020  mgO.  the  annual  san^^ 
dfiroutlne  monitoring  has  Iwen  completed. 


^Jorite.  Routine  Monittxing:  CWSs 
ancli  NTNCWSs  usii^  chlorine  dioxide 
for  disinfection  or  oxidation  are 
required  to  conduct  sampling  for 
cmerite  both  daily  at  the  entrance  to  the 
di^^buticm  system  and  monthly  within 
thi  *(h8tiibution  system.  Additional 
distribution  system  monitoring  may  be 
required,  and  distribution  system 
monitoring  may  be  reduced  if  certain 
cotiditi<His  are  met.  This  monitoring  is 
desDibed  below. 

Routine  Monthly  Monitoring— 
Systems  are  required  to  take  a  three 
sai^ple  set  each  month  in  the 
(U^bution  system.  One  sample  must 
bej  taken  at  each  of  the  following 
locations:  (1)  as  close  as  possible  to  the 
^    t  customer,  (2)  in  a  location 

resentative  of  average  residence  time, 
i  (3)  as  close  as  possible  to  the  end 
of  Ihe  distribution  system  (reflecting 
maximum  residence  time  in  the 
distribution  system).  As  described 
els^here  in  this  document,  all  samples 
takjen  in  the  distribution  system  must  be 
aiiilyzed  by  ion  chromatc^raphy 
(Ki^ods  300.0  and  300.1). 

Iloutine  Daily  Monitoring — Systems 
must  take  one  sample  each  day  at  the 
ei^trance  to  the  distribution  system.  As 
described  elsewhere  in  this  document 
(section  in.G).  samples  taken  at  the 
distribution  system  entrance  may  be 
a^yzed  by  amperometric  titration 
(W&hod  4500-ClO}  E).  If  the  chlorite 
MCL  is  exceeded  at  the  entrance  to  the 
distribution  system,  the  system  is  not 
oujt  of  compliance.  However,  the  system 
mast  carry  out  addition  monitoring  as 
described  in  the  following  paragraph. 
}  Additional  Monitoring:  C5n  any  day 
when  the  chlorite  concentration 
Measured  at  the  entrance  to  the 
distribution  system  exceeds  the  chlorite 
KipL  (1.0  mg/L),  the  system  is  required 
ti^itake  a  three  sample  set  in  the 

J^bution  system  on  the  following 
^,  at  the  locations  spedfied  for 
utine  monthly  monitoring.  If  the 
WBtem  is  required  to  conduct 
(distribution  system  monitoring  as  a 
rt»ult  of  having  exceeded  the  chlraite 
MCL  at  the  entrance  to  the  distribution 
mstem,  and  the  average  of  the  three 
sfinples  taken  in  the  distribution  system 
ifibelow  1.0  mg/L,  the  system  will  have 
sJBitisfied  its  routine  monthly  monitoring 


requirement  for  that  month.  Further 
distribution  system  monitoring  will  not 
be  required  in  that  month  unless  the 
chlorite  concentration  at  the  entrance  to 
the  distributicm  system  again  exceeds 
1.0  mg/L. 

Reduced  Monitoring:  Systems  may 
reduce  routine  distribution  system 
monitoring  for  chlorite  from  monthly  to 
quarterly  if  the  chlorite  concentration  in 
all  samples  taken  in  the  distribution 
system  is  below  1.0  mg/L  for  a  period 
of  one  year  and  the  system  has  not  been 
required  to  conduct  any  additional 
monitoring  Systems  that  qualify  for 
reduced  monitoring  must  continue  to 
conduct  daily  monitoring  at  the 
entrance  to  the  distribution  system.  If 
the  chlorite  concentration  at  the 
entrance  to  the  distribution  system 
exceeds  1.0  mg/L.  the  system  must 
resiune  routine  monthly  monitoring. 

Compliance  Determination:  A  PWS  is 
out  of  compliance  with  the  chlorite 
MCL  when  the  arithmetic  average 
concentration  of  any  three  sample  set 
taken  in  the  distribution  system  is 
greater  than  1.0  mg/L. 

Bromate.  Routine  Monitoring:  CWSs 
and  NTNCWSs  using  ozone  fat 
disinfection  or  oxidation  are  required  to 
take  at  least  one  sample  per  month  for 
each  treatment  plant  in  tne  system  using 
ozone.  The  sample  must  be  taken  at  the 
entrance  to  the  distribution  system 
when  the  ozonation  system  is  operating 
under  normal  conditions. 

Reduced  Monitoring:  Systems  may 
reduce  monitoring  from  monthly  to 
once  per  quarter  if  the  system 
demonstrates  that  the  annual  average 
raw  water  bromide  concentration  is  less 
than  0.05  mg/L,  based  upon  monthly 
meastiraments  for  one  year. 

Compliance  Determination:  A  PWS  is 
in  compliance  if  the  running  annual 
arithmetic  average  of  samples, 
computed  quarterly,  is  less  than  or 
equal  to  the  MCL 

Chlorine.  Routine  Mordiorirtg:  As  a 
minimum,  CWSs  and  NTNCWSs  must 
measure  the  residual  disinfsctant  level 
(as  either  free  chlnine  or  total  chlorine) 
at  the  same  points  in  the  distribution 
system  and  at  the  same  time  as  total 
coliforms,  as  specified  in  §  141.21. 
Sul^Mrt  H  systems  may  use'the  results 
of  residual  disinfectant  concentration 


sampling  done  under  the  SWTR 
(§  141.74(b)(6)(i)  for  unfiltered  systems. 
$  141.74(c)(3)(i)  for  systems  that  filter) 
in  lieu  of  taking  separate  samples. 

Reduced  Monitoring:  Monitoring  for 
chlorine  may  not  be  reduced. 

Compliance  Determination:  A  PWS  is 
in  compliance  with  the  MRDL  when  the 
running  aimual  arithmetic  average  of 
monthly  averages  of  all  samples, 
computed  quarterly,  is  less  than  or 
equal  to  the  MRDL.  Notwithstanding  the 
MRDL,  operaton  may  increase  residual 
chlorine  levels  in  the  distribution 
system  to  a  level  and  for  a  time 
necessary  to  protect  public  health  to 
address  specific  microbiological 
contamiiution  problems  (e.g..  including 
distribution  line  breaks,  storm  runoff 
events,  source  water  contamination,  or 
cross-connections). 

Chloramines.  Routine  Monitoring:  As 
a  minimum.  CWSs  and  NTNCWSs  must 
measiue  the  residual  disinfectant  level 
(as  either  total  chlorine  or  combined 
chlorine)  at  the  same  points  in  the 
distribution  system  and  at  the  same  time 
as  total  coliforms.  as  specified  in 
§  141.21.  Subpart  H  systems  may  use  the 
results  of  residual  disinfectant 
concentration  sampling  done  under  the 
SWTR  (§  141.74(b)(6)  for  unfiltered 
systems.  §  141.74(c)(3)  for  systems  that 
filter)  in  lieu  of  taking  separate  samnles. 

Reduced  Monitoring:  Monitoring  for 
chloramines  may  not  be  reduced. 

Compliance  Determination:  A  PWS  is 
in  compliance  with  the  MRDL  when  the 
running  annual  arithmetic  average  of 
monthly  averages  of  all  samples, 
computed  quarterly,  is  less  than  or 
equal  to  the  MRDL.  Notwithstanding  the 
MRDL.  operaton  may  increase  residual 
chloramine  levels  in  the  distribution 
system  to  a  level  and  for  a  time 
necessary  to  protect  public  health  to 
address  specie  microbiological 
contamination  problems  (e.g.,  including 
distribution  line  breaks,  storm  runoff 
events,  source  water  contamination,  or 
cross-connectioDs). 

Chlorine  IXoxide  Routine  Monitoring: 
CWSs,  NTNCWSs,  and  TNCWSs  must 
monitor  for  chlorine  dioxide  only  if 
chlorine  dioxide  is  used  by  the  system 
for  disinfection  or  oxidation.  If 
monitning  is  required,  S3r8tems  must 
take  daily  samples  at  the  entrance  to  the 
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distribution  system.  If  the  MRDL  (0.8 
mg/L)  is  exceeded,  the  system  must 
conduct  additional  monitoring. 

Additional  Monitoring:  If  any  daily 
sample  taken  at  the  entrance  to  the 
distribution  system  exceeds  the  MRDL, 
the  system  is  required  to  take  three 
additional  samples  in  the  distribution 
system  on  the  next  day.  Samples  must 
be  taken  at  the  following  locations. 

Systems  using  chlorine  as  a  residual 
disinfectant  and  operating  booster 
chlorination  stations  after  the  first 
customer — ^These  systems  must  take 
three  samples  in  the  distribution 
system:  one  as  close  as  possible  to  the 
first  customer,  one  in  a  location 
representative  of  average  residence  time, 
and  one  as  close  as  possible  to  the  end 
of  the  distribution  system  (reflecting 
maximiun  residence  time  in  the 
distribution  ^stem). 

S3rstems  usmg  chlorine  dioxide  or 
chloramines  as  a  residual  disinfectant  or 
chlorine  as  a  residual  disinfectant  and 
not  operating  booster  chlorination 
stations  after  the  first  customer— These 
systems  must  take  three  samples  in  the 
distribution  system  as  close  as  possible 
to  the  first  customer  at  intervals  of  not 
less  than  six  hours. 

Reduced  Monitoring:  Monitoring  for 
chlorine  dioxide  may  not  be  reduced. 
Compliance  Determination:  Acute 
violations — If  any  daily  sample  taken  at 
the  entrance  to  the  distribution  system 
exceeds  the  MRDL  and  if.  on  the 
following  day,  one  or  more  of  the  three 
samples  taken  in  the  distribution  system 
exceeds  the  MRDL,  the  system  will  be 
in  acute  violation  of  the  MRDL  and 
must  issue  the  required  acute  public 
notification.  Failure  to  monitor  in  the 
distribution  system  on  the  day  following 
an  exceedance  of  the  chlorine  dioxide 
MRDL  shall  also  be  considered  an  acute 
MRDL  violation. 

Nonacute  violations — ^If  any  two 
consecutive  daily  samples  taken  at  the 
entrance  to  the  distribution  system 
exceed  the  MRDL,  but  none  of  the 
samples  taken  in  the  distribution  system 
exceed  the  MRDL,  the  system  will  be  in 
nonacute  violation  of  the  MRDL.  Failure 
to  monitor  at  the  entrance  to  the 
distribution  system  on  the  day  following 
an  exceedance  of  the  chlorine  dioxide 
MRDL  shall  also  be  considered  a 
nonacute  MRDL  violation. 

Important  Note:  Unlike  chlorine  and 
chloramines,  the  MRDL  for  chlorine 
dioxide  may  not  be  exceeded  for  short 
periods  of  time  to  address  specific 
microbiological  contamination 
problems. 

TOC.  Routine  Monitoring:  CWSs  and 
NTNCWSs  which  use  conventional 
filtration  treatment  must  monitor  each 
treatment  plant  water  source  for  TOC  on 


a  monthly  basis,  with  samples  taken  in 
both  the  source  water  prior  to  any 
treatment  and  in  the  treated  water  no 
later  than  the  point  of  combined  filter 
eCQuent  turbidity  monitoring.  At  the 
same  time,  systems  must  monitor  for 
source  water  alkalinity. 

Reduced  Monitoring:  Subpart  H 
systems  with  an  average  treated  water 
TOC  of  less  than  2.0  mg/L  for  two 
consecutive  years,  or  less  than  1.0  mg/ 
L  for  one  year,  may  reduce  monitoring 
for  both  TOC  and  alkalinity  to  one 
paired  sample  per  plant  per  quarter. 

Compliance  Determination: 
Compliance  criteria  for  TOC  are 
dependent  upon  a  variety  of  factors  and 
is  discussed  elsewhere  in  this  rule. 


2.  Background  and  Analysis 

The  monitoring  requirements  in 
today's  rule  are  the  same  as  those  in  the 
1994  proposed  rule,  with  the  exception 
of  requirements  for  bromide  monitoring 
and  chlorite. 

Bromide  Monitoring  for  Reduced 
Bromate  Monitoring.  The  1994  proposal 
included  a  provision  for  reduced 
bromate  monitoring  for  utilities  with 
source  water  bromide  concentrations 
less  than  0.05  mg/L.  EPA  befieves  there 
is  a  very  small  likelihood  that  systems 
using  ozone  will  exceed  the  bromate 
MCL  if  source  water  bromide 
concentrations  are  below  this  level.  The 
provision  did  not  speciiy  a  bromide 
monitoring  fi«quency,  however.  Today's 
rule  allows  utilities  to  reduce  bromate 
monitoring  bom  monthly  to  once  per 
quarter  if  the  system  demonstrates, 
based  on  representative  monthly 
samples  over  the  course  of  a  year,  that 
the  average  raw  water  bromide 
concentration  is  less  than  0.05  mg/L. 
Chlorite  Monitoring.  The  proposed 
rule  required  treatment  plants  using 
chlorine  dioxide  to  monitor  for  chlorite 
ion  by  taking  a  three  sample  set  in  the 
distribution  system,  once  per  month, 
and  to  analyze  these  samples  using  ion 
chromatography.  However,  the  proposal 
states  that  after  the  Negotiating 
Committee  had  agreed  to  the  above 
monitoring  scheme  for  chlorite  at  its  last 
meeting  in  June,  1993,  EPA's  Reference 
Dose  Committee  met  and  determined  a 
different  toxicological  endpoint  for 
chlorite,  based  on  the  identification  of 
neurobehavioral  effects.  In  fight  of  this 
finding,  EPA  asserted  that  it  did  not 
believe  the  proposed  monthly 
monitoring  requirement  for  chlorite  was 
sufficiently  protective  of  public  health. 
Following  the  proposed  rule,  EPA 
acquired  additional  information  on 
chlorite  toxicity,  including  the  results  of 
a  two-generation  study  sponsored  by  the 
CMA.  This  additional  information, 
discussed  elsewhere  in  this  doaunent 


(III.A.7),  supported  EPA's  finding  of 
neurobehavioral  health  efEdcts  resulting 
from  chlorite,  along  with  the  rationale 
for  daily  monitoring  at  the  entrance  to 
the  distribution  system  as  a  triggw  for 
further  compliance  monitoring  in  the 
distribution  system. 

3.  Surrunary  of  Comments 

TOC.  Many  commenters  expressed 
confusion  regarding  the  raw  and 
finished  water  TOC  monitoring  scheme 
and  their  relationship  to  compliance 
calculations.  Commenters  noted, 
correctiy.  that  changes  in  alkalinity  and 
TOC  level  can  move  the  utility  to  a 
different  box  of  the  TOC  removal 
matrix,  and  questicmed  whether  this 
would  affect  reqmsite  monitoring.  As  in 
the  proposal,  moving  to  a  different  box 
of  the  matrix  will  not  affect  monitoring 
requirements.  Utilities  are  required  to 
take  a  minimum  of  one  paired  (raw  and 
finished  water)  TOC  sample  per  month, 
Commenters  were  also  concerned  that 
the  TOC  mcmitoring  provisions  would 
limit  their  ability  to  take  additional  TOC 
samples  for  operational  control.  This 
concern  is  imfounded;  EPA 
recommends  in  the  Enhanced 
Coagulation  and  Enhanced  Piecipitative 
Softening  Guidance  Manual  that 
utilities  take  as  many  TOC  samples  as 
necessary  to  maintain  proper 
operational  control.  EPA  also 
recommends  that  TOC  compliance 
samples,  as  opposed  to  operational 
samples,  be  taken  on  a  constant 
schedule  or  be  identified  one  month 
prior  to  the  samples  being  taken.  This 
will  allow  utilities  to  take  numerous 
operational  samples  and  still  provide  for 
unbiased  compUance  sampling.  Systems 
may  use  their  sampling  plans  for  this 
piupose. 

chlorite.  In  the  proposal,  EPA 
solicited  comment  on  changing  the 
frequency  and  location  of  chlorite 
monitoring  in  consideration  of  potential 
acute  health  effects.  Commenters  stated 
that  daily  monitoring  of  chlorite  would 
be  feasible  if  amperometric  titration 
were  allowed  as  an  analytical  method. 
Commenters  recommended  that  daily 
amperometric  analyses  for  chlorite  be 
conducted  on  samples  taken  torn  the 
enti-ance  to  the  distribution  system,  and 
that  weekly  or  monthly  analyses  using 
ion  chromatography  still  be  required  as 
a  check  since  ion  chromatography  is  a 
more  acciu^te  analytical  method. 
Several  comments  stated  that  daily 
monitoring  for  chlorite  would  improve 
operational  control  of  plants  and 
decrease  the  probability  of  a  PWS 
exceeding  the  chlorite  MCL  in  the 
distribution  system.  However, 
commenters  requested  that  if  daily 
monitoring  for  chlorite  were  to  be 
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i,  a  provision  for  reduced 

)  monitoring  be  included  as  well. 

\  response  to  these  comments, 
^'s  rule  requires  treatment  plants 
j  chlorine  dioxide  to  conduct  daily 
itoring  for  chlorite  by  taking  one 
._itple  at  the  entrance  to  the 
distribution  system.  This  sample  may  be 
mfisured  using  amperometric  titration 
(Standard  Method  4500-ClO  3  E). 
ment  plants  are  also  required  to 
k  three  sample  set  from  the 
„i>utioii  system  once  per  month,  as 
( proposed  in  1904.  In  addition, 
.^y's  rule  requires  that  on  any  day 
th^  the  concentration  of  chlorite 
m^^sured  at  the  distribution  system 
enttanoe  exceeds  the  MCL.  the 
treatment  plant  must  take  a  three 
saMiple  set  in  the  distribution  system  on 
thfl  following  day.  All  samples  taken  in 
the  distribution  system  must  be 
am  lyzed  by  ion  chromatography 
liod  300.0  or  300.1). 

?A  recommends  that  treatment 
Its  keep  chlorite  levels  below  1.0 
!<  and  believes  that  if  treatment 
ats  exceed  the  MCL  in  finished 
^_r.  immediate  distribution  system 
teMing  is  warranted  to  ensme  that 
duorite  levels  are  below  1.0  mg/L.  EPA 
ha$  not,  however,  changed  the 
compliance  determination  for  chlorite 
firpin  the  1994  proposed  rule. 
Compliance  is  still  based  on  the  average 
o|  three  sample  sets  taken  in  the 
distribution  system.  The  results  of  daily 
mentoring  do  not  serve  as  a  compliance 
vii^lation;  rather,  they  can  only  trigger 
in^ediate  distribution  system 
monitoring.  Moreover,  if  the  treatment 
plant  is  required  to  take  distribution 
system  samples  by  the  results  of  daily 
monitoring  and  the  aven^  chlorite 
ncentration  in  the  three  distribution 
Item  samples  is  below  the  MCL.  then 
M  sampling  will  meet  the  treatment 
It's  lequinment  for  routine  monthly 
__^^jiitoring  in  the  distribution  system 
fOt  that  month.  Today's  rule  also 
includes  a  provision  for  reduced 
chlorite  monitoring.  Treatment  plants 
n^f  y  reduce  routine  distribution  system 
nlt>nitoring  for  chlorite  from  monUily  to 
qilarterly  if  the  chlorite  concentration  in 
ailsamples  both  at  the  entrance  to  the 
distribution  system  and  within  the 
itribution  system  are  below  1.0  mg/L 
r  a  period  of  one  year. 
1  siunmary,  after  review  of  all  public 
_^_iments  and  associated  data.  EPA 
believes  that  these  provisions  for 
chlorite  monitoring  will  be  both  feasible 
f  V  treatment  plants  and  provide  a  level 
c  fl  protection  to  public  health 
commensurate  with  the  toxic  effects 
associated  with  chlorite. 


/.  Compliance  Schedules 
1.  Today's  Rule 

Today's  action  establishes  revised 
compliance  deadlines  for  States  to  adopt 
and  for  public  water  systems  to 
implement  the  requirements  in  this 
rulemaking.  Central  to  the 
determination  of  these  deadlines  are  the 
principles  of  simultaneous  omipliance 
between  the  Stage  1 DBPR  and  Uie 
corresponding  rules  (Interim  Enhanced 
Surface  Water  Treatment  Rule.  Long 
Term  Enhanced  Surface  Water 
Treatment  Rule,  and  &ound  Water 
Rule)  to  ensure  continued  microbial 
protectirai.  and  minimization  of  risk- 
risk  tradeofb.  These  deadlines  also 
reflect  new  legislative  provisions 
enacted  as  part  of  1996  SDWA 
amendments.  Section  1412  (b)(10)  of  the 
SDWA  as  amended  provides  PWSs  must 
comply  with  new  regulatory 
requirements  36  months  aftiBr 
promulgation  (unless  EPA  or  a  State 
determines  that  an  earlier  time  is 
practicable  or  that  additional  time  up  to 
two  years  is  necessary  for  capital 
improvements).  In  additicm.  Section 
1413(a)(1)  provides  that  States  have  24 
instead  of  the  previous  18  months  from 
promulgation  to  adopt  new  drinking 
water  standards. 

Applying  the  1996  SDWA 
Amendmenta  to  today's  action,  this 
rulemaking  provides  that  States  have 
two  years  from  promulgation  to  adopt 
and  implement  the  reqiiirements  of  this 
regulation.  Simultaneoiu  compliance 
will  be  achieved  as  follows. 

Subpart  H  water  systems  covered  by 
today's  rule  that  serve  a  population  of 
10.000  or  more  generally  have  three 
years  from  promulgation  to  comply  with 
all  requirementa  of  this  rule.  In  cases 
where  capital  improvements  are  needed 
to  comply  with  the  rule,  States  may 
grant  sudi  systems  up  to  an  additional 
two  years  to  comply.  These  deadlines 
were  consistent  wiUi  those  for  the 
lESWTR 

Subpart  H  systems  that  serve  a 
population  of  less  than  10,000  and  all 
ground  water  systems  will  be  required 
to  comply  with  applicable  Stage  1  DBPR 
requirementa  within  five  years  from 
promulgation.  Since  the  Long  Term 
Enhanced  Sur&ce  Water  Treatment  Rule 
(LTD  requirementa  that  apply  to 
systems  under  10,000  and  the  Ground 
Water  Rule  are  scheduled  to  be 
promulgated  two  years  after  today's  rule 
or  in  November  2000,  the  net  result  of 
this  staggered  deadline  is  that  these 
systems  will  be  required  to  comply  Mrith 
both  Stage  1  DBPR  and  LTl/GWR 
requirementa  three  years  after 
promulgation  of  LTl/GWR  at  the  same 
end  date  of  November  2003.  For  reasons 


E 

discussed  in  more  detail  below,  EPA 
believes  this  is  both  consistent  with  the 
requirementa  of  section  1412(b)(10)  as 
well  as  with  legislative  history  affirmii^ 
the  Reg.  Neg.  ob)ectives  of  simultaneous 
compliance  and  minimization  of  risk- 
ride  tradeoff. 

2.  Background  and  Analysis 

The  background,  facton.  and 
competing  concerns  that  EPA 
considcned  in  developing  the 
compliance  deadlines  in  today's  rule  are 
explained  in  detail  in  both  the  Agency's 
lESWTR  and  Stage  1  DBPR  November 
1997  NODAs.  As  ejmlained  in  those 
NODAs.  EPA  idmitified  four  options  to 
implement  the  requirementa  of  the  1996 
SDWA  Amendmenta.  The  requirementa 
outlined  above  reflect  the  fourth  option 
that  EPA  requested  comment  upon  in 
November  1997. 

By  way  of  background,  the  SDWA 
1996  Amendmenta  affirmed  several  key 
principles  underlying  the  M-DBP 
compliance  strategy  developed  by  EPA 
and  stakeholden  as  part  of  the  1992 
regulatory  negotiation  process.  First, 
under  Section  1412(b)(5)(A),  Congress 
recopiized  the  critical  importance  of 
addressing  risk/risk  tradeoCb  in 
establishing  drinking  water  standards 
and  gave  EPA  the  authority  to  take  siich 
risks  into  consideration  in  setting  MCL 
or  treatment  technique  requirementa. 
The  ted^cal  concerns  and  policy 
obiectives  underlying  M/DBP  risk/risk 
tradeoffs  are  referred  to  in  the  initial 
sections  of  today's  rule  and  have 
remained  a  key  consideration  in  EPA's 
development  of  appropriate  compliance 
requirementa.  Second,  Congress 
ncpUdtly  adopted  the  phased  M-^BP 
regulatory  development  schedule 
developed  by  the  Negottating 
Committee.  Section  1412(b)(2)(C) 
requires  that  the  M/DBP  standard 
setting  intervals  laid  out  in  EPA's 
proposed  ICR  rule  be  maintained  even 
if  promulgation  of  one  of  the  M-DBPRs 
is  delayed.  As  explained  in  the  1097 
NODA,  this  phased  or  staggered 
regulatory  schedule  was  specifically 
designed  as  a  tool  to  minimize  risk/risk 
tradeoff.  A  central  component  of  this 
approach  was  the  concept  of 
"simultaneous  compliance",  which 
provides  that  a  PWS  must  comply  with 
new  microbial  and  DBP  requirementa  at 
the  same  time  to  assure  that  in  meeting 
a  set  of  new  requirementa  in  one  area, 
a  facility  does  not  inadvertently  increase 
the  risk  (i.e.,  the  risk  "tradeofr*)  in  the 
other  area. 

A  complicating  factor  that  EPA  took 
into  account  in  (kveloping  today's 
deadlines  is  that  the  SDWA  1996 
Amendmenta  changed  two  statutory 
provisions  that  elementa  of  the  1992 
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Negotiated  Rulemaking  Agreement  were 
based  upon.  The  1994  Stage  1  DBPR  and 
ICR  proposals  provided  that  18  months 
after  prranulgation  large  PWS  would 
comply  with  the  rules  and  States  would 
adopt  and  implement  the  new 
requirements.  As  noted  above,  Section 
1412(b)(10)  of  the  SDWA  as  amended 
now  provides  that  drinking  water  rules 
shall  become  efiisctive  36  months  after 
promulgation  (imless  the  Administrator 
detennines  that  an  earlier  time  is 
practicable  or  that  additional  time  for 
capital  improvements  is  necessary — up 
to  two  years).  In  addition.  Section 
1413(a)(1)  now  provides  that  States  have 
24  instead  of  the  previous  18  months  to 
adopt  new  drinking  water  standards  that 
have  been  promulgated  by  EPA. 
Today's  compliuice  deadline 
requirements  reflect  the  principle  of 
simultaneous  compliance  and  the 
concern  with  risk/risk  tradeoffs.  Subpart 
H  systems  serving  a  populaticm  of  at 
least  10,000  will  be  required  to  comply 
Mrith  the  key  provisions  of  this  rule  on 
the  same  sdiedule  as  they  will  be 
required  to  comply  with  the  parallel 
requirements  of  the  accompanying 
lESWTR  that  is  also  included  in  today's 
Federal  Register. 

With  regaurd  to  subpart  H  systems 
serving  fewBr  than  10,000,  EPA  believes 
that  providing  a  five  year  compliance 
period  imder  Stage  1  DBPR  is 
appropriate  and  warranted  under 
section  1412(b)(10),  which  expressly 
allows  five  years  where  necessary  for 
capital  improvements.  As  discussed  in 
more  detail  in  the  1997  lESWTR  NODA, 
capital  improvements  require,  of 
necessity,  preliminary  planning  and 
evaluation.  An  essentid  prerequisite  of 
such  planning  is  a  clear  understanding 
of  final  compliance  requirements  that 
must  be  met.  In  the  case  of  the  staggered 
M/DBP  regulatory  schedvde  established 
as  part  of  the  1996  SDWA  Amendments, 
LTl  microbial  requirements  for  systems 
under  10,000  are  required  to  be 
promidgated  two  years  after  the  final 
Stage  1  DBPR.  As  a  result,  small  systems 
will  not  even  know  what  their  final 
combined  compliance  obligations  are 
tmtil  promulgation  of  the  LT 1  rule. 
Thus,  an  additional  two  year  period 
reflecting  the  two  year  Stage  1  DBPR/LT 
1  regulatory  development  interval 
established  by  Congress  is  required  to 
allow  for  the  preliminary  planning  and 
design  steps  which  are  inherent  in  any 
capital  improvement  process. 

In  the  case  of  ground  water  systems, 
the  statutory  deadline  for  promulgation 
of  the  GWR  is  May  2002.  However,  EPA 
intends  to  promu^te  this  rule  by 
November  2000,  in  order  to  allow  three 
years  for  compliance  and  still  ensure 
simultaneous  compliance  by  ground 


water  systems  with  the  Stage  I  DBPR 
and  the  GWR.  As  in  the  case  of  subpart 
H  systems  serving  fewer  than  10,000, 
system  operators  will  not  know  until 
November  2000  what  the  final 
compliance  requirements  for  both  rules 
are.  EPA  thus  believes  it  appropriate  to 
grant  the  additional  two  years  for 
compliance  with  the  Stage  1  DBPR 
allowed  by  the  statute. 

EPA  has  been  very  successful  in 
meeting  all  of  the  new  statutory 
deadlines  and  is  on  track  for  the  LTl 
Rule  and  GWR.  While  EPA  fiilly  intends 
to  meet  the  schedule  disciissed  earlier, 
if  those  rules  are  delayed  the  Agency 
will  evaluate  all  available  options  to 
protect  against  unacceptable  risk-risk 
trade-ofb.  Part  of  this  efibrt  is  the 
extensive  outreach  to  systems  already 
underway  to  fully  inform  water  supplies 
of  the  likely  elements  in  the  upcoming 
rules.  In  addition,  EPA  woidd  consider 
mcluding  provisions  for  streamlined 
variance  and/or  exemption  processing 
in  these  rules  if  they  were  delayed,  in 
order  to  enhance  State  flexibility  in 
ensiuing  that  compliance  with  the  Stage 
1  DBPR  is  not  required  before  the 
conesponding  microbial  protection  rule. 
Under  today's  Stage  1  DBPR,  EPA  has 
already  provided  small  subpart  H 
systems  and  ground  water  systems  the 
two-year  extension  for  capital 
improvements  since  these  systems  will 
not  know  with  certainty  until  November 
2000  if  capital  improvements  will  be 
needed  for  simultaneous  compliance 
with  the  Stage  1  DBPR  and  LTl/GWR. 
States  considering  whether  to  grant  a 
two-year  capital  improvement  extension 
for  compliance  with  the  GWR  or  LTl 
will  also  need  to  consider  the  impact  of 
such  extensions  on  compliance  with 
today's  rule,  given  that  a  similar 
extension  for  capital  improvement  has 
already  been  provided  in  the  initial 
compliance  schedule  for  the  Stage  1 
DBPR.  EPA  believes,  however,  that 
these  systems  will  generally  not  require 
extensive  capital  improvements  that 
take  longer  than  three  yeara  to  install  to 
meet  Stage  1  DBPR.  GWR.  and  LTl 
requirements,  or  will  require  no  capital 
improvements  at  all.  However  if  needed. 
EPA  will  work  with  States  and  utilities 
to  address  systems  that  require  time 
beyond  November  2003  to  comply.  This 
strategy  may  include  exemptions. 

In  addition,  EPA  will  provide 
guidance  and  technical  assistance  to 
States  and  systems  to  facilitate  timely 
compliance  with  both  DBP  and 
microbial  requirements.  EPA  will 
request  comment  on  how  best  to  do  this 
when  the  Agency  proposes  the 
LTESWTR  and  GWR. 


3.  Summary  of  Commoits 

Commenters  were  in  general 
agreement  that  the  compliance  deadline 
strategy  contained  in  the  fourth  option 
of  the  1997  NODA  did  the  best  job  of 
complying  with  the  requirements  to 
1996  SDWA  Amendments  and  meeting 
the  objectives  of  the  1993  Reg.  Neg. 
Agreement  that  Congress  affirmed  as 
part  of  the  1996  Amendments. 
Nonetheless,  a  number  of  commentere^ 
expressed  concern  about  the  ability  of 
large  siuface  water  systems  that  had  to 
make  capital  improvements  to  comply 
with  all  requirements  of  the  Stage  1 
DBPR  and  lESWTR.  They  pointed  out 
that  capital  improvonents  include  more 
than  just  the  construction,  but  also 
financing,  design,  and  approval. 

EPA  believes  that  the  provisions  of 
Section  1412(b)(10)  of  the  SDWA  as 
amended  allow  systems  the  flexibility 
needed  to  comply.  As  noted  earlier  in 
this  section.  States,  may  grant  up  to  an 
additional  two  yeara  compliance  time 
for  an  individual  system  if  capital 
improvements  are  necessary.  Moreover, 
as  both  of  these  ndes  have  been  under 
negotiation  since  1992.  proposed  in 
1994  and  further  clarifimi  in  1997.  EPA 
believes  that  most  systems  have  had 
substantial  time  to  consider  how  to 
proceed  with  implementation  and  to 
initiate  preliminary  planning.  Several 
conunentere  also  supported  delaying  the 
promulgation  of  the  Stage  1  DBPR  for 
groimd  water  systems  until  the  GWR  is 
promulgated,  in  order  to  ensure 
simultaneous  compliance  with  both 
rules.  EPA  believes  that  this  option 
would  not  be  consistent  with  the  reg- 
neg  agreement,  as  endorsed  by  Congress, 
because  the  agreement  specifies  that  the 
Stage  1  DBPR  will  apply  to  all 
community  and  nontransient 
noncommunity  water  systems. 
Moreover,  EPA  has  committed  to  the 
LTl  and  GWR  promulgation  schedule 
outlined  above  precisely  to  address  this 
issue. 

In  conclusion  EPA  believes  that  the 
compliance  deadlines  outlined  above 
for  systems  covered  by  this  rule  are 
appropriate  and  consistent  with  the 
requirements  of  the  1996  SDWA 
amendments.  The  Agency  notes, 
however,  that  some  elements  of  Option 
4  outlined  in  the  1997  NODA  apply  to 
systems  that  may  be  covered  by  future 
Long  Term  Enhanced  and  Ground  Water 
rules.  EPA  intends  to  follow  the 
deadline  strategy  outlined  in  Option  4 
for  these  future  rules.  However,  as 
today's  action  only  relates  to  the  Stage 
1  DBPR,  the  Agency  will  defer  final 
action  on  deadlines  associated  with 
future  rules  until  those  rules, 
themselves,  are  finalized. 
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i  *ublic  Notice  Requirements 

fbday's  Rule 
oday's  action  addrsMes  public 
ication  by  promulgating  public 
cation  language  toi  the  regulated 
pounds  in  40  CFR  Section  141.32 
(e).  EPA  takes  this  opportunity  to  note 
thst  the  1996  amencunents  to  the  SDWA 
r^^uire  the  Agency  to  make  certain 
cblBnges  to  the  public  notice  regulations. 
E|^A  intends  to  propose  changes  to  the 
pldblic  notice  requirements  in  the 
Fiederal  Registar  shortly  after 
pcpmulgation  of  the  St^e  1  DBPR. 
A  .bplicwle  changes  in  the  public  notice 
requirements,  when  they  become 
effective,  will  supersede  today's 
ions.  In  general,  the  public 
cation  for  the  Stage  1  DBPR  is  not 
itially  changed  nom  that 
uded  in  the  1994  Proposed  Stage  1 
DBPR  (EPA.  1994a). 

2.  Background  and  Analysis 

1  Under  Section  1414(c)(1)  of  the  Act. 
e|4ch  avmer  or  operator  of  a  public  water 
fl{)(8tem  must  give  notice  to  the  persons 
aUrved  by  the  system  of  (1)  any  violation 
c  lany  MCL.  treatment  tedmique 

I  eiqiiirement.  or  testing  provision 
^tescribed  by  an  NPDWR;  (2)  failure  to 
oemply  with  any  monitoring 

tent  under  section  1445(a)  of 
Act:  (3)  existence  of  a  variance  or 
mption;  (4)  failure  to  comply  with 
requirements  of  a  schedule 
itescribed  piirsuant  to  a  variance  or 
coemption:  and  (5)  notice  of  the 
( » tncentration  level  of  any  unregulated 
( n  mtaminant  for  which  the 
J  \  dministrator  has  required  public 
iiDtice. 
EPA  promulgated  the  current 

I I  igulations  for  public  notification  on 

I :  ctober  28. 1987  (52  FR  41534-^PA, 
[  987).  These  regulations  specify  general 
:  I  Dtification  requirements,  including 
i  equency,  manner,  and  content  of 
n  Dtices,  and  require  the  inclusion  of 
^A-spedfied  health  effects  information 
iii  each  public  notice.  The  public 
:  wtification  requirements  divide 
violations  into  two  categories  (Tier  1 
i  ad  TiOT  2)  based  on  the  seriousness  of 
;  le  violations,  with  each  tier  having 
:  ifierent  pvbhc  notification 
[  iquirements.  Tier  1  violations  include 
II  iolations  of  an  MCL,  treatment 
\i  ichnique,  or  a  variance  or  ex«nption 
I  chedide.  Tier  1  violations  contain 
:  eahh  effects  language  specified  by  EPA 
t  rhich  concisely  and  in  non-technical 
t  nrns  conveys  to  the  public  the  adverse 
[  ealth  effects  that  may  occur  as  a  result 
c  f  the  violation.  States  and  water 
I  itilities  remain  free  to  add  additional 
I  ifonnation  to  each  notice,  as  deemed 
I  ppropriate  for  specific  situations.  Tier 


2  violations  include  monitoring 
violations,  failure  to  comply  with  an 
analytical  requirement  spsdfied  by  an 
NPDWR.  and  operating  under  a  variance 
or  exemption. 

Today's  final  rule  ccmtains  specific 
health  effects  language  for  the 
contaminants  which  are  in  today's 
rulemaking.  EPA  believes  that  the 
mandatory  health  effects  language  is  the 
most  appropriate  way  to  inform  the 
affected  public  of  the  potential  health 
implications  of  violating  a  particular 
EPA  standard. 

3.  Summary  of  Comments 

EPA  received  comments  on  the  topic 
of  the  public  notification  language  for 
TTHM,  HAAS,  dilorine,  chloramines. 
chlorine  dioxide,  and  enhanced 
coagulation.  Some  commenters  noted 
that  the  language  in  141.32(e)(79)  is 
satisfactory.  One  commenter  requested 
that  the  language  for  DBPs  be  modified 
to  recognize  that  disinfectants  react  with 
natiually  occurring  organic  and 
inorganic  matter  to  form  DBPs.  Some 
commenters  did  not  support  the  use  of 
the  same  public  notification  language 
for  both  DBP  MCL  and  enhanced 
coagulation  treatment  technique 
vioUtiims.  Several  commenters 
suggested  that  the  content  of  the  notices 
for  chlcnine.  chlnamine,  and  chlorine 
dioxide  should  reflect  that  disinfection 
is  an  essential  step  in  surface  water 
treatment.  One  commenter  suggested 
that  the  langiiAga  for  chlorine  dioxide 
acute  effects  should  be  deleted.  Other 
conunenters  felt  that  the  notice  to'  - 
consiuners  of  chlorine  dioxide 
violations  at  the  treatment  facility 
which  do  not  result  in  violations  in  the 
distribution  system  (nonacute 
violations)  should  not  require  public 
notification. 

In  response.  EPA  has  modified  the 
public  notification  language  for  DBPs  to 
indicate  that  disinfectants  react  with 
naturally  occurring  organic  and 
inorganic  matter  to  form  DBPs.  EPA 
believes  it  is  appropriate  to  use  the  same 
public  notific^on  language  for  the 
enhanced  coagulation  treatment 
technique  viohtion  as  for  violations  for 
the  TTHM  and  HAAS  MCLs.  since 
enhanced  coagulation  is  meant  to  limit 
exposure  to  DBPs.  EPA  believes  the 
ciurent  language  in  the  public 
notification  language  is  appropriate  to 
reflect  that  disinfection  is  an  essential 
step  in  water  treatment  EPA  believes 
that  since  the  potential  health  effects 
from  chlorine  dioxide  are  short-teim 
that  it  is  appropriate  to  maintain  the 
acute  effe^  language  to  protect  the 
fetus,  infants,  and  (^Idren.  In  general, 
the  public  notification  requirements  for 
the  St^e  1  DBPR  wUl  not  substantially 


diange  from  that  included  in  the  1994 
Proposed  Stage  1  DBPR  (EPA.  1994a). 

K.  Syttem  Reporting  and  Reaxd 
Keeping  Requirements 

1.  Today's  Rule 

The  Stage  1  DBPR.  consistent  with  the 
current  system  reporting  regulations 
imder  40  CFR  141.31.  requires  PWSs  to 
report  monitoring  data  to  States  within 
ten  days  after  the  end  of  the  compliance 
period.  In  addition,  systems  are  required 
to  submit  the  data  required  in  $  141.134. 
lliese  data  are  required  to  be  submitted 
quarterly  for  any  monitoring  conducted 
quarterly  or  more  frequenUy,  and  within 
10  days  of  the  end  of  the  monitoring 
period  for  less  frequent  monitoring. 
Systems  that  are  required  to  do  extra 
monitoring  because  of  the  disinfectant 
used  have  additional  reporting 
requirements  specified.  This  applies  to 
systems  that  use  chlorine  dioxide  (must 
report  chlorine  dioxide  and  chlorite 
results)  and  ozcme  (must  report  bromate 
restdts). 

Subpart  H  systems  that  use 
conventional  treatment  are  required  to 
report  either  compliance/ 
noncompliance  with  DBP  precursor 
(TOC)  removal  requirements  or  report 
which  of  the  enhanced  coagulation/ 
enhanced  softening  exemptions  they  are 
meeting.  There  are  additional 
requirements  for  systems  that  cannot 
meet  the  required  TOC  removals  and 
miist  apply  for  an  alternate  enhanced 
coagulant  level.  These  requirements  are 
included  in  §  141.134(b). 

Calculation  of  compliance  with  the 
TOC  removal  requirements  is  based  on 
normalizing  the  percent  removals  over 
the  most  recent  rour  quarters,  since 
compliance  is  based  on  that  period. 
Normalization,  which  would  prescribe 
equal  weight  to  the  data  collected  each 
month,  is  necessary  since  source  water 
quality  changes  may  change  the  percent 
TOC  removal  requirements  ftY}m  one 
m(mth  to  another.  EPA  has  developed  a 
sample  reporting  and  compliance 
calculation  ^eet  that  will  he  available 
in  the  enhanced  coagulation  guidance 
manual  to  assist  utilities  in  making 
these  calculations. 

2.  Summary  of  Comments 

There  were  no  significant  comments 
on  the  system  reporting  and 
recordkeeping  requirements  and 
therefore  EPA  is  finalizing  the 
requirements  as  proposed. 

L  State  Recordkeeping,  Primacy,  and 
Reporting  Requirements 

The  SDWA  provides  that  States  and 
eligible  Indian  Tribes  may  assiune 
primary  enforcement  responsibilities. 
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Fifty-four  out  of  fifty-six  State  and 
territorial  juiisdicticnu  have  applied  for 
and  received  primary  enforcement 
respcmsibility  (primacy)  under  the  Act. 
No  Tribes  have  recrived  primacy.  To 
obtain  primacy  for  the  federal  drinking 
water  regulaticxu.  States  must  adopt 
their  own  regulations  which  are  at  least 
as  stringmt  as  the  federal  regulations. 
This  section  describes  the  r^ulations 
and  other  prooediues  and  policies  that 
States  must  adopt  to  implonent  the 
final  Stage  1 DBPR. 

To  implement  the  final  rule.  States  are 
required  to  adopt  the  following 
regulatory  requirements: 
— Sectifm  141.32.  Public  Notification; 
—Section  141.64.  MCLs  fca  Disinfection 

Byproducts; 
—Section  141.65.  MROU  for 

Disinfectants; 
— Sut^MTt  L,  Disinfectant  Residuals. 
Disinfectant  Byproducts,  and 
Disinfection  Byproduct  Precursors. 
In  addition  to  adc^iting  regulations  no 
less  stringent  than  the  federal 
regulations.  States  must  adopt  oeitain 
requirements  related  to  this  regulation 
in  order  to  have  their  iwognm  revision 
q>plicati(Hu  approved  Iqr  EPA.  This  rule 
also  requires  States  to  keep  specific 
records  and  submit  specific  reports  to 
£PA. 

Oi  April  28. 1998.  EPA  amended  its 
State  i»imacy  regulatioos  at  40  CFR 
142.12  to  inooqmate  the  new  process 
identified  in  the  1996  SDWA 
amendments  for  granting  primary 
enforoament  authority  to  States  while 
their  applications  to  modify  their 
primacy  jmigrams  are  under  review  (63 
FR  23362;  EPA.  1998i).  The  new  process 
grants  interim  primary  enfiorcement 
authority  for  a  new  w  revised  regulation 
during  the  period  in  which  EPA  is 
making  a  dalennination  with  regaid  to 
primacy  for  that  new  or  revised 
regulation.  This  interim  enfoicement 
authority  begins  on  the  date  of  the 
primacy  application  submission  or  the 
effective  date  of  the  new  or  revised  State 
regulation,  whichever  is  later,  and  ends 
when  EPA  makes  a  final  determinati(Hi. 
However,  this  interim  primacy  authority 
is  only  available  to  a  State  that  has 
primacy  for  eveiy  existing  national 
primaiy  drinking  water  regulation  in 
effect  vriien  the  new  regulation  is 
pnnnulgated. 

As  a  renih.  States  that  have  primacy 
for  eveiy  existing  NPDWR  aheady  in 
effect  may  obtain  interim  primacy  for 
this  nde.  beginning  on  the  date  that  the 
State  submits  its  complete  and  final 
primacy  applicaticm  fn-  this  rule  to  EPA. 
or  the  effective  date  of  ito  revised 
legulaticms,  wdiidiever  is  later.  In 
addition,  a  State  wdiidi  wishes  to  obtain 


interim  primacy  for  future  NPDWRs 
must  obtain  primacy  for  this  rule. 

1.  State  Recordkeeping  Reqiuremmts 

a.  Today's  Rule.  The  current 
regulations  in  §  142.14  require  States 
with  primacy  to  keep  various  records, 
including  analytical  results  to  detennine 
compliance  with  MCLs.  MRDLs.  and 
treatment  technique  requirements; 
system  inventories;  State  approval; 
enforcement  actions;  and  the  issuance  of 
variances  and  exemptions.  The  Stage  1 
DBPR  requires  States  to  keep  additional 
records  of  the  following,  including  all 
suppcvting  information  and  an 
e}q>lanation  of  the  technical  basis  for 
each  decision: 

(1)  Records  of  determinations  made 
by  the  State  when  the  State  has  allo«ved 
systems  additional  time  to  install  GAC 
or  membrane  filtration,  lliese  records 
must  include  the  date  by  i^di  the 
S3rstem  is  required  to  have  oMnpleted 
installation; 

(2)  Records  of  systems  that  are 
required  to  meet  alternative  minimntn 
TOC  removal  requiremento  or  for  whom 
the  State  has  detennined  that  the  source 
water  is  not  amendable  to  enhanced 
coagulation.  These  records  must  include 
the  resulta  of  testing  to  detennine 
alternative  limita  and  the  ratimale  fcv 
establiriiing  the  ahemative  limita; 

(3)  Records  of  subpart  H  systems 
using  conventional  treatment  meeting 
any  of  the  enhanced  coagulation  or 
enhanced  softening  exemption  criteria; 

(4)  Register  of  qualified  operators; 

(5)  Records  (rf  systems  writh  multiple 
wells  ocmsidered  to  be  one  treatment 
plant  for  purposes  of  determining 
monitcwing  frequmicy; 

(6)  Reccras  ot  the  sampling  plans  for 
subpart  H  s]r8tems  swing  mme  than 
3.300  posons  must  be  keep  on  file  at 
the  State  after  submission  by  the  system; 

(7)  A  list  of  labmatories  that  have 
completed  peifoimance  sample  analyses 
and  achieved  the  quantitative  resulta  for 
TOC.  TTHMs,  HAAS,  bromate,  and 
dilorite;  and 

(8)  A  list  of  all  systems  required  to 
monitor  for  disinfectanta  and  DBPs 
under  subpart  L. 

b.  Background  and  Analysis.  In 
addition  to  requesting  commenta  on  the 
requiremoito  (1)  through  (5),  and  (7) 
and  (8)  listed  above,  EPA  also  requested 
commoite  on  whether  States  should  be 
required  to  keep  the  monitoring  plan 
submitted  by  systems  serving  more  than 
3,300  people  on  file  at  the  State  after 
submission  to  make  it  available  for 
public  review. 

c.  Summary  of  Comments.  There  were 
several  ccmmienters  who  suggested  thi^t 
EPA  should  keep  in  mind  State  budget 
constrainta  when  requiring  specific 


additional  recordkeeping  requiremento. 
Other  commenten  stated  that  they 
believed  the  requiremento  were 
necessary.  EPA  understands 
commenten  concerns  with  requiring 
recordkeeping  requiremento  that  are 
unnecessary,  but  believes  this 
information  u  important  to  conduct 
effective  State  program  oversight, 
including  the  review  of  State  decisions 
and  their  basto.  After  further  review, 
EPA  has  decided  to  eliminate  the 
requirement  in  the  proposal  that  States 
must  keep  records  of  systems  that  apply 
for  alternative  TOC  performance 
criteria.  EPA  to  more  ccmooned  with  the 
s]rstems  that  are  required  to  meet 
alternative  TOC  performance  criteria, 
not  the  systems  that  have  applied  for  the 
alternative  perfonnance  criterta.  In 
addition,  EPA  has  added  three 
recordkeeping  requiremento.  two  of 
which  were  originally  in  the  reporting 
requiremento  section  and  one  for  v^iidi 
EPA  requested  commmt 

The  first  additional  requirement  will 
require  States  to  keep  listo  of  all  systems 
required  to  monitor  for  various 
disinfectanto  and  DBPs  (#8  above).  The 
second  additional  requirement  «rill 
require  States  to  m«<n««<n  a  list  of 
laboratories  that  have  completed 
perfonnance  sample  analyses  and 
adiieved  the  quantitative  resulto  for 
TOC.  TTHMs.  HAAS,  bromate.  and 
ddorite  (#6  above).  EPA  believes  both  of 
these  recordkeeping  requiremento  are 
necessary  to  ensure  adequate  EPA 
program  oversi^  As  discussed  below, 
these  two  tequinmento  are  no  longer  in 
the  State  rnMrting  raquiremento  as  EPA 
has  decided  that  me  requiremento  in  the 
proposal  on  State  reporting 
requiremento  are  not  needed  on  a 
regular  basis,  but  are  needed  for 
program  oversight  The  third  additional 
requiremoit  pertains  to  the  request  for 
comment  in  the  proposal  on 
maintaining  the  monitoring  plans 
submitted  hy  systems  (i6w>ve). 
Several  conunentere  supported  thu 
additional  requirement  stating  that  it 
was  a  necessary  element  for 
implemmting  the  final  rule.  Othen 
believed  it  was  not  necessary  to  keep 
thto  on  file  because  the  public  could 
request  thu  information  from  the  system 
or  the  State  as  normal  public  reonds. 
EPA  believes  that  it  to  important  for 
States  to  review,  and  keep  on  file  the 
systems  monitoring  plan  to  eiuure  that 
the  PWS  to  monitcwing  and  ralfnilating 
compliance  in  accordance  with  the 
plan.  Thto  will  also  enable  the  public  to 
view  the  plaiL  Thus.  EPA  to  adding  thto 
requiremmt  to  the  fiiud  recordkeeping 
requirements.  In  conclusion,  based  on  a 
review  of  all  public  commento  the  final 
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rui^  contains  eight  State  recordkeeping 
nents  in  addition  to  those 
[  under  current  regulations  in 

§ili2.14. 


13) 


fori 


t 


2.|Special  Primacy  Requimnents 

4.  Today's  Rule.  To  ensure  that  a  State 
includes  all  the  elements 
for  an  effective  and 

_^ lie  program  imder  today's  rule, 

a  SMe  application  for  program  revision 
approval  must  include  a  description  of 
hW  the  State  will: 
[(l)  Determine  the  interim  treatment 
lirements  for  systems  granted 
itional  time  to  install  GAC  and 
^brane  filtration  undn  141.64(b)(2). 
j2)  Qualify  operators  of  community 
and  nontransient  noncommunity  water 

Ems  sub)ect  to  this  regulation  under 
130(c).  Qualification  requirements 
ilishcKl  for  operators  of  systems 
subject  to  40  CFR  Part  141  Subpart  H 
(Filtration  and  Disinfection)  may  be 
us^  in  whole  or  in  part  to  establish 
o^Mrator  qualification  requirements  for 
meeting  subpart  L  requirements  if  the 
State  determines  that  the  subpart  H 
requirements  are  appropriate  and 
ai]blicable  for  meeting  subpart  L 
rements. 

Approve  DPD  colorimetric  tests 
free  and  total  chlorine 

lents  under  141.131(c)(2). 

approval  granted  under  subpart  H 
.  _1.74(a)(2))  for  the  use  of  DPD 
lorimetric  test  kits  for  free  chlorine 

.,, ^  would  be  considered  acceptable 

^proval  for  the  use  of  DPD  test  Uts  in 
measuring  free  chlorine  residuals  as 

I  [uired  in  subpart  Lm 
4)  Approve  parties  to  conduct 
dyses  of  water  quality  parameters 
under  141.132(a)(2)  (pH.  alkalinity, 
bsomide,  and  residual  disinfectant 
concentration  measuremmts).  The 
State's  process  for  approvii^  parties 
performing  water  qu^ty  measurements 
fpr  systems  subject  to  subpart  H 
requirements  may  be  used  for  approving 
parties  measuring  water  quality 
parametere  for  systems  s^ject  to 
subpart  L  requirements,  if  ihe  State 
determines  me  process  is  appropriate 
^d  applicable. 

(5)  Define  criteria  to  use  in 
irmining  if  multiple  wells  are  being 

._  jvn  from  a  single  aquifer  and 
lerefore  can  be  considered  as  a  single 
turce  under  141.132(a)(2).  Such 
„iteria  will  be  used  in  determining  the 
monitoring  frequency  for  systems  using 
( )  oly  ground  water  not  under  the  direct 
yfluoice  of  surface  water. 

(6)  Approve  alternative  TOC  removal 
I  iveb  as  allowed  under  141.13S(b). 

b.  Backffound  and  Analysis.  As 
Iscussed  above,  EPA  included  several 
I  Mcial  primacy  requirements  to  ensure 


that  State  programs  contain  all  the 
essential  elements  for  an  efiscdve 
program.  Specifically,  EPA  believes  the 
special  requirements  are  important  to 
ensure  that  the  process  or  approadi 
used  by  the  State  for  evahurting  whether 
the  interim  treatment  in  place  for 
systems  granted  additional  time  to 
install  GAC  or  membranes  or  alternative 
enhanced  coagulation  levels  will  be 
protective  of  public  health.  The 
requirement  to  have  qualified  operaton 
is  important  because  the  treatment 
technologies  used  to  comply  with  the 
Stage  1 DBPR  and  the  lESWTR 
simultaneously  are  complex  and  will 
require  a  certain  level  of  expertise.  The 
requirement  to  approve  parties  for 
conducting  analyses  of  specific  water 
quality  parametera  is  important  because 
each  of  the  parameters  required  to  be 
tested  is  critical  to  a  specific  component 
of  the  final  rule  (e.g.,  bromide  ion  is 
important  because  for  bromate  it  is 
possible  to  reduce  monitoring  from 
monthly  to  once  per  quarter,  if  a  system 
demonstrates  that  the  average  raw  water 
bromide  concentration  is  less  than  0.05 
mg/L  based  upon  representative 
monthly  measurements  for  one  year). 
Finally,  it  is  important  to  define  the 
criteria  used  to  determine  if  multiple 
wells  are  to  be  considered  a  single 
source  as  this  could  have  significant 
implications  for  monitoring. 

c.  Summary  of  Comments.  There  were 
no  significant  comments  on  the  primacy 
requirements.  The  only  change  from  the 
proposal  was  to  delete  the  requirement 
that  States  must  have  approved  parties 
to  perform  temperature  evaluations. 
This  requirement  was  included  in  the 

Eroposed  rule  because  of  the  need  to 
ave  accurate  measurements  as  a  part  of 
the  process  for  not  allowing 
predisinfection  credit  Since  the  final 
rule  allows  credit  for  compliance  with 
applicable  disinfection  requirements 
consistent  with  the  SWTR,  the 
temperatiue  requirement  was  removed. 

3.  State  Reporting  Requirements 

a.  Today's  Rule.  EPA  currendy 
requires  in  $  142.15  that  States  report  to 
EPA  information  such  as  violations, 
variance  and  exemption  status,  and 
enforcement  actions.  The  Stage  1  DBPR 
does  not  add  any  additional  reporting 
requiremente. 

b.  Background  and  Analysis.  The 
preamble  to  the  proposed  rule  included 
six  State  reporting  requiremente.  These 
included: 

(1)  A  list  of  all  systems  required  to 
monitor  for  various  disinfectanta  and 
disinfection  byproducta; 

(2)  A  list  of  all  systems  for  %diich  the 
State  has  granted  additional  time  for 


installing  GAC  or  membrane  technology 
and  the  basis  for  the  additional  time; 

(3)  A  list  of  laboratories  that  have 
completed  performance  sample  analyses 
and  achieved  the  quantitative  resulte  for 
TOC.  TTHMs,  HAAS,  bromate,  and 
chlorite; 

(4)  A  list  of  all  systems  using  multiple 
ground  water  wells  which  draw  from 
the  same  aquifer  and  are  considered  a 
sin^  source  for  monitoring  purposes; 

(5)  A  list  of  all  Subpart  H  systems 
uring  conventional  treatment  which  are 
not  required  to  operate  with  enhanced 
coagulation,  and  the  reason  why 
enli^nced  coagulation  is  not  required  for 
each  system;  and 

(6)  A  list  of  all  systems  with  State- 
approved  alternate  performance 
standards  (alternate  enhanced 
coagulation  levels). 

c.  Summary  of  Commente.  Several 
commenten  stated  that  the  reporting 
requiremente  were  not  necessary  to 
operate  an  oversight  program  and  that 
these  reporte  could  be  made  available 
for  EPA  review  during  annual  audita. 
EPA  agrees  with  commentere  that  the 
reporte  are  not  necessary  to  operate  an 
oversight  program,  and  that  if  needed 
EPA  could  request  this  infnmation  from 
the  States.  However,  EPA  does  believe 
it  is  important  that  States  maintain  this 
information  in  their  records.  In 
conclusion,  based  (m  commenten 
concerns  and  for  the  reasons  cited 
above,  the  final  nUe  contains  no 
additional  State  reporting  requiremente 
other  than  those  required  by  142.15. 

M.  Variances  and  Exemptions 

1.  Today's  Rule 

Variances  may  be  granted  in 
accordance  with  section  1415(a)(1)(A)  of 
the  SDWA  and  in  accordance  with 
1415(e)  and  EPA's  regulations. 
Exemptions  may  be  granted  in 
accordance  with  section  1416(a)  of  the 
SDWA  and  EPA's  regulations. 

2.  Background  and  Analysis 

Variances.  The  SDWA  provides  for 
two  types  of  variances— general 
variances  and  small  system  variances. 
Under  section  1415(a)(1)(A)  of  the 
SDWA,  a  State  which  has  primary 
enforcement  responsibility  (primacy),  or 
EPA  as  the  primacy  agency,  may  grant 
variances  from  M(Xs  to  those  public 
water  systems  of  any  size  that  cannot 
comply  with  the  MCLs  because  of 
characteristics  of  the  water  sources.  The 
primacy  agency  may  grant  general 
variances  to  a  system  on  condition  that 
die  system  install  the  best  available 
technology,  treatment  techniques,  or 
other  means,  and  provided  that 
alternative  sources  of  water  are  not 
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reasonably  available  to  the  system.  At 
the  time  this  type  of  variance  is  granted, 
the  State  must  prescribe  a  compliance 
schedule  and  may  require  the  system  to 
implement  additional  control  measures. 
Furthermore,  before  EPA  or  the  State 
may  grant  a  general  variance,  it  must 
find  that  the  variance  will  not  result  in 
an  luueasonable  risk  to  health  (URTH) 
to  the  public  served  by  the  public  water 
system. 

Under  section  1413(a)(4),  States  that 
choose  to  issue  general  variances  must 
do  so  under  conditions,  and  in  a 
mafmOT,  that  are  no  less  stringent  than 
section  1415.  Of  course,  a  State  may 
adopt  standards  that  are  more  stringent 
than  the  EPA  standards.  EPA  specifies 
BATs  for  general  variance  purposes. 
EPA  may  identify  as  BAT  different 
treatments  under  section  1415  fbr 
variances  other  than  the  BAT  imder 
section  1412  for  MCLs.  EPA's  section 
1415  BAT  findings  may  vary  depending 
on  a  number  of  factors,  including  the 
number  of  persons  served  by  the  public 
water  system,  physical  OHulitions 
related  to  engineering  fisasibility.  and 
the  costs  of  compliance  with  MCLs.  In 
this  final  rule.  EPA  is  not  specifying 
different  BAT  fiiv  variances  under 
section  141S(a).  Section  1415(e) 
authorizes  the  primacy  Agency  (EPA  or 
the  State)  to  issue  variances  to  small 
public  water  systems  (those  serving  less 
than  10.000  persons)  where  the  system 
caimot  afford  to  comply  with  an  MCL 
and  where  the  primacy  agency 
determines  that  the  terms  of  the 
variances  ensure  adequate  protectitm  of 
public  health  (63  FR  1943-57;  EPA. 
1998)).  These  variances  also  may  only 
begranted  whoe EPA  has  identified  a 
variance  technology  under  Section 
1412(bXl5)  for  the  contaminant,  system 
size  and  source  water  quality  in 
question. 

Prior  to  the  1998  SDWA  amendments, 
EPA  was  required  to  set  the  MCL  for  a 
contaminant  as  close  to  the  MCLG  as  is 
feasOile.  Secticm  1412(b)(4)p)  of  the 
SDWA  states  that  "the  term  "feasible" 
means  with  the  use  of  the  best 
technology,  treatment  techniques  and 
other  means  wdiich  the  Administrator 
finds,  after  examination  for  efficacy 
under  field  conditions  and  not  solely 
under  laboratory  conditions,  are 
available  (taking  cost  into 
consideration)." 

The  cost  assessment  for  the  feasibility 
determinations  have  historically  been 
based  upon  impacts  to  regional  and 
large  metropolitan  water  systems 
serving  populations  greater  than  50.000 
people.  Since  large  systems  served  as 
the  basis  fbr  the  feasibility 
determinations,  the  technical  and/or 
cost  considerations  associated  with 


these  technologies  often  were  not 
applicable  to  small  water  systems. 
While  EPA  will  continue  to  use 
feasibility  for  large  systems  in  setting 
NPDWRs,  the  1996  amendments  tothe 
SDWA  specifically  require  EPA  to  make 
small  system  technology  assessments  for 
both  existing  and  future  regulations. 

The  1996  amendments  to  the  SDWA 
identifies  three  categories  of  small 
public  water  systems  that  need  to  be 
addressed:  (1)  those  serving  a 
population  between  3301  to  10.000;  (2) 
those  serving  a  population  of  501 — 
3300;  and  (3)  those  serving  a  population 
of  26—500.  The  SDWA  requires  EPA  to 
make  determinations  of  available 
compliance  technologies  and.  if  needed, 
variance  technologies  fm  each  size 
category.  A  compUanoe  technology  is  a 
technology  that  is  affordable  and  that 
achieves  compliance  with  the  MCL  and/ 
or  treatment  technique.  Compliance 
technologies  can  include  point-of-entry 
or  point-of-use  treatment  units.  Variance 
tedmologies  are  only  specified  for  those 
system  size/source  water  quality 
combinations  for  which  there  are  no 
listed  OHnpliance  technologies. 

EPA  has  completed  an  analyas  of  the 
affordability  of  DBP  control 
technologies  Ua  each  of  the  three  size 
categories  included  above.  Based  on  this 
analysis,  multiple  affordi^le 
compliance  teomologies  wwe  found  for 
each  of  the  three  system  sizes  (EPA, 
1998q  and  EPA.  1998r)  and  therefore 
variance  technologies  were  not 
identified  for  any  of  the  three  size 
categories.  The  analysis  was  consistent 
with  the  methodology  used  in  the 
document  "National-Level  Affordability 
Criteria  Under  the  1996  Amendments  to 
the  Safe  Drinking  Water  Act"  (EPA, 
1998s)  and  the  "Variance  Technology 
Findings  for  Contaminants  Regulated 
Before  1996"  (EPA.  1998t). 

Exemptions.  Under  section  1416(a). 
EPA  or  a  State  may  ex«npt  a  public 
water  system  from  any  requirements 
related  to  an  MCL  or  treatment 
technique  of  an  NPD  WR.  if  it  finds  that 
(1)  due  to  compelling  Cactors  (which 
may  include  economic  factors  such  as 
qualification  of  the  PWS  as  serving  a 
disadvantaged  community),  the  PWS  is 
unable  to  comply  wath  the  requirement 
or  implement  measure  to  develop  an 
alternative  source  of  water  supply;  (2) 
the  exemption  will  not  result  in  an 
unreasonable  risk  to  health;  and;  (3)  the 
PWS  was  in  operation  on  the  effective 
date  of  the  NPWDR,  or  for  a  system  that 
was  not  in  operation  by  that  date,  only 
if  no  reasonable  alternative  source  of 
drinking  water  is  available  to  the  new 
system;  and  (4)  management  or 
restructuring  changes  (or  both)  caimot 
reasonably  result  in  compliance  with 


the  Act  or  improve  the  quality  of 
drinking  water. 

ff  EPA  or  the  State  grants  an 
exemption  to  a  public  water  system,  it 
must  at  the  same  time  prescribe  a 
schediUe  for  compliance  (including 
increments  of  progress  or  measures  to 
develop  an  alternative  source  of  water 
supply)  and  implementation  of 
appropriate  control  measures  that  the 
State  requires  the  system  to  meet  while 
the  exemption  is  in  efEact  Undw  section 
1416(b)(2)(A).  the  schedule  prescribed 
shall  require  compliance  as 
expeditiously  as  i»acticable  (to  be 
determined  by  the  State),  but  no  latw 
than  3  years  after  the  effective  date  for 
the  regulations  established  pursuant  to 
section  1412(bKl0).  ¥<a  public  water 
systems  which  do  not  serve  more  than 
a  population  of  3.300  and  which  need 
financial  assistance  for  the  necessary 
improvements.  EPA  or  the  State  may 
renew  an  exemption  for  (me  or  more 
additional  two-year  periods,  but  not  to 
exceed  a  total  of  6  years,  if  the  system 
establishes  that  it  is  taking  all 
practicable  steps  to  meet  the 
requirements  dmve. 

A  public  water  system  shall  not  be 
granted  an  exemption  unless  it  can 
establish  that  eithn:  (1)  the  system 
cannot  meet  the  standard  %vithout 
capital  improvem«its  that  cannot  be 
completed  prior  to  the  date  established 
pursuant  to  section  1412(b)(10);  (2)  in 
the  case  of  a  system  that  needs  fiminnal 
assistance  for  the  necessary 
implementation,  the  system  has  entered 
into  an  agreement  to  olMain  finAgrial 
assistance  pursuant  to  section  1452  or 
any  other  Federal  or  state  program;  or 
(3)  the  system  has  entered  into  an 
enforceable  agreement  to  become  part  of 
a  regional  public  water  system. 

3.  Summary  of  Comments  on  Variance 
and  Exemptions 

In  the  1994  proposal.  EPA  requested 
conunrait  on  wheUier  exemptions  to  the 
rule  should  be  granted  if  a  system  could 
demonstrate  to  the  State  that  due  to 
unique  water  quality  characteristics  it 
could  not  avoid,  through  the  use  of 
BAT,  the  possibility  of  increasing  total 
health  risk  to  its  consumers  by 
complying  with  the  Stage  1  r^ulations. 
The  Agency  requested  information 
under  which  such  a  scenario  may 
unfold.  Several  commentera  supported 
granting  exemptions  provided  a  system 
could  demonstrate  that  installation  of 
BAT  will  increase  the  total  health  risk. 

After  additional  consideration,  EPA 
believes  it  is  not  appropriate,  for  several 
reasons,  to  grant  exemptions  based  on  a 
demonstration  that  the  use  of  BAT 
could  increase  the  total  health  risk  by 
complying  with  the  Stage  1 DBPR  First, 
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B  i  i  does  not  believe  the  analytical 
tO(  ^  and  methodologies  aie  cunently 
avtaUable  that  would  allow  a 
detezminatian  of  whether  the  total 
ha^  risk  ftmn  the  installation  of  BAT 
wMild  increase.  Second,  at  the  time  of 
pmposal  there  was  concern  that  in 
wuers  with  high  bromide 
co^^centrations  it  may  be  possible  to 
ini^ease  the  concentrations  of  certain 
^Oninated  DBFs  when  using  precursor 
removal  processes  even  thou^  the 
concentrations  of  the  TTHMs  snd  HAAS 
may  decrease.  Also,  at  the  time  of 
pBdposal.  the  health  risks  associated 
with  many  of  the  brominated  DBFs  was 
uwiown.  and  it  was  unclear  whether 
thi^  benefits  of  lowering  the 
concentrations  of  chlorinated  DBFs 
outweigh  the  possible  downside  risks  of 
in^Oreasing  certain  brominated  DBFs. 
Siiioe  the  proposal,  some  additional 
heSlth  efCKts  research  has  been 
completed  evaluating  the  toxicity  of 
dominated  DBFs.  However,  this- 
research  is  still  preliminary  and  no 
CQjiclusions  can  be  drawn  on  the 
potential  for  increased  risks  from  the 
btominated  DBFs.  In  addition,  it  is 
ui  VfiBttt  to  what  extent  the  use  of 
precursor  removal  processes  will  change 
the  concentrations  of  certain  brominated 
DBFs.  The  ICR  data  should  provide 
some  additional  information  that  may 
be  helpful  in  this  area  along  with 
additional  ong(Hng  research.  This 
in^ramaticm  will  be  available  for 
consideration  in  the  Stage  2  nile 
d^berations.  Based  on  the  reasons 
stated  above,  EPA  does  not  believe  it  is 
appropriate  to  allow  exemptions  to  the 
nue  based  on  a  finding  that  the 
installation  of  BAT  would  increase  the 
^tal  risk  from  DBFs. 

fi.\  Laboratory  Certification  and 
Ajlfproval 

[Today's  Rule 

A  recognizes  that  the  effectiveness 
today's  regulations  depends  on  the 
lity  of  laboratories  to  reliably  anal3rze 
^^  regulated  disinfectants  and  DBFs  at 
the  MRDL  or  MCL.  respectively. 
Ligporatories  miist  also  be  able  to 
measure  the  trihalomethanes  and 
uuoacetic  adds  at  the  reduced 
motoring  trigger  levels,  which  are 
bytween  25  and  50  percent  of  the  MCLs 
fm  these  compound  classes.  EFA  has 
establidied  State  primacy  requirements 
for  a  drinking  water  laboratory 
dalrtification  program  for  the  analysis  of 
b^Fs.  States  must  adopt  a  laboratory 
CBtification  program  as  part  of  primacy. 
[«b  CFR  142.10(b)l.  EFA  has  also 
specified  laboratory  requirements  for 
a  t^lyses  of  DBF  precursors  and 
<j  iisinfectant  residuals  which  must  be 


conducted  by  approved  parties.  (40  CFR 
141.89  uul  141.74].  EFA's  "Manual  far 
the  Certificaticm  of  Ldxvatories 
Analyzing  Drinking  Water".  EPA  815- 
B-97-001— <EPA.  1997g).  specifies  the 
criteria  for  implementation  of  the 
drinking  water  laboratory  certification 
program. 

In  today's  rule.  EPA  is  promulgating 
-MCLs  tax  TTHMs.  HAAS,  brmnate.  ana 
(^orite.  Today's  rule  requires  that  only 
certified  laboratories  be  allowed  to 
analyze  samples  tar  compliance  with 
the  proposed  MCLs.  For  the 
disinfectants  and  certain  other 
parameters  in  today's  rule,  which  have 
MRDLs  or  monitoring  requirements. 
EPA  is  requiring  that  analyses  be 
conducted  by  a  party  acceptable  to  the 
State. 

Performance  evaluation  (PE)  samples, 
which  are  an  important  tool  in  the 
SDWA  laboratory  certification  program 
(laboratories  seeking  certification)  may 
be  obtained  from  a  PE  provider 
approved  by  the  National  Institute  of 
Science  and  Technology  (NIST).  To 
receive  and  maintain  certification,  a 
laboratory  must  use  a  promulgated 
metiiod  and.  at  least  once  per  year, 
successfully  analyze  an  appropriate  PE 
sample.  In  the  drinking  water  PE 
studies,  NIST-approved  providers  will 
provide  samples  for  bromate,  dilorite. 
five  haloacetic  acids,  four 
trihalomethanes,  free  chlcvine,  and 
alkalinity.  The  NIST-approved  PE 
providers  will  provide  total  chlorine 
and  TOC  samples  in  the  wastewater  PE 
studies  and  have  the  potential  to 
provide  these  samples  for  drinking 
water  studies.  Due  to  the  lability  of 
chlorine  dioxide,  EPA  does  not  expect 
a  suitable  PE  sample  can  be  designed  for 
chlorine  dioxide  measurements. 

PE  Sample  Acceptance  Limits  for 
Laboratory  Certification.  Historically, 
EPA  has  set  minimum  PE  acceptance 
limits  based  on  one  of  two  criteria: 
statistically  derived  estimates  or  Bxed 
acceptance  limits.  Statistical  estimates 
are  based  on  laboratory  performance  in 
the  PE  study.  Fixed  acceptance  limits 
are  ranges  around  the  true  concentiation 
of  the  analyte  in  the  PE  sample.  Today's 
rule  combines  the  advantages  of  these 
approaches  by  specifying  statistically- 
derived  acceptance  limits  aroimd  the 
study  mean,  within  specified  minimum 
and  im<»«n'"»"  fixed  criteria. 

EPA  believes  that  specifying 
statistically-derived  PE  acceptance 
limits  with  upper  and  lower  bounds  on 
acceptable  performance  provides  the 
flexibility  necessary  to  reflect 
improvement  in  laboratory  performance 
and  analytical  technologies.  The 
acceptance  criteria  maintain  mininmm 
data  quality  standards  (the  upper 


bound)  writhont  artificially  imposing 
uimeoessarily  strict  criteria  (the  lower 
bound).  Therefore,  EPA  is  establishing 
the  follo«iring  acceptance  limits  for 
measurement  of  bromate,  chlorite,  eadi 
haloacetic  add,  and  each 
trihalomethane  in  a  PE  sample. 

EFA  is  defining  acceptable 
performance  fat  each  ctiemical 
measured  in  a  PE  sample  from  estimates 
derived  at  a  95%  confidence  interval 
from  the  data  generated  by  a  statistically 
significant  number  of  laboratories 
partidpating  ia  the  PE  study.  However, 
EFA  requires  that  these  acceptance 
criteria  not  exceed  ±50%  nor  be  less 
than  ±15%  of  the  study  mean.  If 
insuffident  PE  study  data  are  available 
to  derive  the  estimates  required  for  any 
of  these  compounds,  the  acceptance 
limit  for  that  compound  %vill  be  set  at 
±50%  of  the  study  true  value.  The  true 
value  is  the  concentration  of  the 
chemical  that  EFA  has  determined  was 
in  the  PE  sample. 

EPA  recognizes  that  when  using 
multianalyte  methods,  the  data 
generated  by  laboratories  that  are 
performing  well  will  occasionally 
exceed  the  acceptance  limits.  Therefore, 
to  be  certified  to  perform  compliance 
monitoring  using  a  miiltianalyte 
method.  l^>oratories  are  required  to 
generate  acceptable  data  for  at  least  80% 
of  the  regulated  chemicals  in  the  PE 
sample  that  are  analyzed  with  the 
method.  If  fewer  than  five  compounds 
are  included  in  the  PE  sample,  data  for 
each  of  the  analytes  in  that  sample  must 
meet  the  minimum  acceptance  criteria 
in  order  for  the  laboratory  to  be 
certified. 

Approval  Criteria  for  Disinfectants 
and  Other  Parameters.  Today's  rule 
establishes  MRDLs  for  the  three 
disinfectants — chlorine,  chloramines, 
and  chlorine  dioxide.  In  addition,  EPA 
has  established  monitoring 
requirements  for  TOC,  alkalinity,  and 
bromide;  there  are  no  MCLs  for  these 
parameters.  In  previous  rules  [40  CFR 
141.28,  .74,  and  .89],  EFA  has  required 
that  measurements  of  alkalinity, 
disinfectant  residuals.  pH,  temperature, 
and  turbidity  be  made  with  an  approved 
method  and  conduded  by  a  party 
approved  (not  certified)  by  the  State.  In 
today's  rule,  EFA  requires  that  samples 
colleded  for  complicmce  with  today's 
requirements  for  alkalinity,  bromide, 
residual  disinfectant,  and  TOC  be 
conduded  with  approved  methods  and 
by  a  party  approved  by  the  State. 

Other  Laboratory  Performance 
Criteria.  For  all  contaminants  and 
parameters  required  to  be  monitored  in 
today's  rule,  the  States  may  impose 
other  requirements  for  a  laboratory  to  be 
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certified  or  a  party  to  be  approved  to 
conduct  compliance  analyses. 

2.  Background  and  Analysis 

The  laboratory  certification  and 
approval  requirements  that  today's  rule 
establishes  are  unchanged  fit)m  those 
proposed  by  EPA  in  1994. 

3.  Summary  of  Comments 

EPA  received  few  comments  on 
laboratory  certification  and  approval. 
Commenters  requested  clarification  of 
the  use  of  the  ±50%  upper  bound  and 
±15%  lower  boimd,  along  with  the  use 
of  statistically  derived  limits.  EPA 
believes  that  statistically  derived  limits 
provide  flexibility  to  allow  laboratory 
certification  standards  to  reflect 
improvement  in  laboratory  performance 
and  analytical  technologies.  As 
laboratories  become  more  proficient  in 
conducting  these  analyses,  statistically 
derived  acceptance  limits  may  drop. 
However,  to  prevent  the  exclusion  of 
laboratories  capable  of  producing  data 
of  sufficient  quality  for  compliance 
purposes,  EPA  has  established  a  lower 
bound  for  acceptance  limits  of  ±15%. 
EPA  is  imposing  an  upper  bound  on 
acceptable  performance  to  establish 
minimum  data  quality  standards. 
Results  outside  of  this  range  have 
imacceptable  accuracy  for  compliance 
determinations.  These  upper  and  lower 
boimds  were  not  determined 
statistically;  they  are  the  data  quality 
objectives  the  Agency  has  determined  as 
acceptable. 

IV.  Economic  Analjrsis 

Under  Executive  Order  12866, 
Regulatory  Planning  and  Review,  EPA 
must  estimate  the  costs  and  benefits  of 
the  Stage  1  DBPR  in  a  Regulatory  Impact 
Analysis  (RIA)  and  submit  the  analysis 
to  Office  of  Management  and  Budget 
(OMB)  in  conjunction  with  publishing 
the  final  rule.  EPA  has  prepared  an  RIA 
to  comply  with  the  requirements  of  this 
Order.  This  section  provides  a  summary 
of  the  information  &t)m  the  RIA  for  the 
Stage  1  DBPR  (USEPA  1998g). 

A.  Today's  Rule 

EPA  has  estimated  that  the  total 
annualized  cost,  for  implementing  the 
Stage  1  DBPR  is  $701  million  in  1998 
dollars  (assuming  a  7  percent  cost  of 
capital).  This  estimate  includes 
annualized  treatment  costs  to  utilities 
($593  million),  start-up  and  annvtalized 
monitoring  costs  to  utilities  ($91.7 
million),  and  startup  and  annualized 
monitoring  costs  to  states  ($17.3 
million).  Annualized  treatment  costs  to 
utilities  includes  annual  operation  and 
maintenance  costs  ($362  million)  and 
annualized  capital  costs  assuming  7 


percent  cost  of  capital  ($230  million). 
The  basis  for  these  estimates,  and 
alternate  cost  estimates  using  different 
cost  of  capital  assumptions  are 
described  later  in  this  section.  While  the 
benefits  of  this  rule  are  difficult  to 
quantify  because  of  the  uncertainty 
assodaled  with  risks  fitjm  exposure  to 
IWPs  (and  the  resultant  reductions  in 
risk  due  to  the  decreased  exposure  from 
DBPs),  EPA  believes  that  there  is  a 
reasonable  likelihood  that  the  benefits 
will  exceed  the  costs.  Various 
approaches  for  assessing  the  benefits  are 
considered  and  described  in  the  benefits 
and  net  benefits  sections  of  this 
preamble. 

B.  Background 

1.  Overview  of  RIA  for  the  Proposed 
Rule 

In  the  RIA  for  the  1994  proposed 
Stage  1  DBPR  (EPA,  19941)  EPA 
estimated  the  national  capital  and 
annualized  utility  costs  (sum  of 
amortized  capital  and  annual  operating 
costs,  assuming  10%  cost  of  capital)  for 
all  systems  at  $4.4  billion  and  $1.04 
billion,  respectively.  The  cost  and 
reduction  in  DBP  exposure  estimates  of 
the  1994  RIA  were  derived  using  a 
Disinfection  Byproduct  Regulatory 
Analysis  Model  (DBPRAM).  The 
DBPRAM  consisted  of  a  collection  of 
analytical  models  which  used  Monte 
Carlo  simulation  techniques  to  produce 
national  forecasts  of  compliance  and 
exposure  reductions  for  different 
regulatory  scenarios.  The  TWO, 
representing  members  of  the  Reg.  Neg. 
Committee,  used  the  best  available 
information  at  the  time  as  inputs  to  the 
DBPRAM,  and  for  making  further 
adjustments  to  the  model  predictions. 
The  Stage  1  DBPR  compliance  and 
exposure  forecasts  were  affected  by 
constraints  imposed  by  the  1994 
proposed  lESWTR  option  which  would 
have  required  systems  to  provide 
enough  disinfection,  while  not  allowing 
for  disinfiection  credit  prior  to  TOC 
removal  by  enhanced  coagulation,  to 
achieve  a  10  _  4  annual  risk  of  infection 
from  Giardia  (EPA,  1994a).  The 
compliance  forecast  assumed  that  a 
substantial  number  of  systems  would 
need  to  install  advanced  technologies  to 
meet  the  Stage  1  DBPR  because  of 
needing  to  achieve  the  10  -4  annual  risk 
level  bom  Giardia  while  no  longer  being 
allowed  disinfection  credit  prior  to  TOC 
removal. 

Predicted  benefits  for  the  proposed 
Stage  1  DBPR  were  derived  assuming  a 
baseline  risk  ranging  fit)m  1  to  10,000 
cancer  cases  per  year  (based  on  analysis 
of  available  toxicological  and 
epidemiological  data)  and  assuming 


reductions  in  the  cancer  risks  were 
proportional  to  reductions  in  TTHM, 
HAAS,  or  TOC  levels  (predicted  bom 
compliance  forecasts).  Negotiators 
agreed  that  the  range  of  possible  risks 
attributed  to  chlorinated  water  should 
consider  both  toxicological  data  and 
epidemiological  data,  including  the 
Morris  et  al.  (1992)  estimates.  No 
consensiis,  however,  could  be  reached 
on  a  single  likely  risk  estimate. 
Therefore,  the  predicted  benefits  for  the 
proposal  ranged  from  one  to  several 
thousands  cases  of  cancer  being  avoided 
per  year  after  implementation  of  the 
Stage  1  DBPR.  Despite,  the  imcertainty 
in  quantifying  the  benefits  bom  the 
Stage  1  DBPR.  the  Reg.  Neg.  Committee 
recognized  that  risks  from  chlorinated 
water  could  be  large,  and  therefore 
should  be  reduced.  The  Reg.  Neg. 
Committee  also  recommended  that  the 
proposed  Stage  1  DBPR  provided  the 
best  means  for  reducing  risks  fi^m  DBPs 
until  better  information  become 
available. 

For  a  more  detailed  discussion  of  the 
cost  and  benefit  analysis  of  the  1994 
proposed  DBPR  refer  to  the  preamble  of 
the  proposed  rule  (EPA,  1994a)  and  the 
RIA  for  the  proposed  rule  (EPA.  19941). 

2.  Factors  Affecting  Changes  to  the  1994 
RIA 

a.  Changes  in  Rule  Criteria.  Based  on 
the  new  data  reflecting  the  feasibility  of 
enhanced  coagulation,  as  discussed 
previously,  the  enhanced  coagulation 
requirements  were  modified  by 
decreasing  the  percent  TOC  removal 
requirements  by  5  percent  for  systems 
with  low  TOC  level  waters  (i.e.,  2-4  mg/ 
L  TOC).  These  new  percent  TOC 
removal  requirements  were  used  with 
new  source  and  finished  water  TOC 
occurrence  data  to  revise  the  estimates 
for  the  number  of  systems  requiring 
enhanced  coaguJation. 

The  lESWTR  was  revised  bom  the 
proposal  to  allow  inactivation  credit  for 
disinfection  prior  to  and  diuing  stages 
of  treatment  for  preciusor  removal. 
Also,  the  proposed  lESWTR  was  revised 
to  include  disinfection  benchmark 
criteria,  in  lieu  of  requiring  treatment  to 
an  acceptable  risk  level,  to  prevent 
increases  in  microbial  risk  while 
systems  complied  with  the  Stage  1 
DBPR.  These  two  rule  changes  were 
considered  in  revising  the  forecasts  of 
compliance  and  changes  in  exposure 
resulting  from  the  Stage  1  DBPR. 

b.  New  Information  Affecting  DBP 
Occurrence  and  Compliance  Forecasts. 
Since  the  rule  was  proposed,  new 
sources  of  data  have  become  available 
that  were  used  to  update  the  1994  RIA. 
The  new  data  includes: 
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Updated  costs  for  different 
tiiitment  technologies  (e.g.. 
m  I  nbranes)  used  in  the  DBP  Cost  and 
T^t^ology  Document.  (EPA,  ig98k): 

1996  data  from  the  AWWA  Water 
Industry  Data  Base  on  TOC,  TTHM  and 
HAAS  occurrence,  and  disinfection 
practices; 

•  Plant  schematics  of  treatment 
piiOcesses  fat  ICR  utilities; 

•  Research  data  from  numerous 
sources  regarding  the  efficacy  of 
enhanced  coagulation  for  precursor 
removal  and  resultant  DBP  formation 
(Kxasner.  1997;  and  EPA.  1997b); 

•  New  research  results  produced  in 
jar  tests  by  TWG  members  documenting 
the  effect  of  moving  the  point  of 
predisinfection  imder  varying 
conditions  (Krasner.  1997  and  EPA, 
1997b). 

jthis  new  information  has  been 
dMcribed  in  the  1997  DBP  NODA  (EPA. 
1^7b).  Public  comments  received  in 
1967.  supported  iising  the  above 
information  in  revising  the  decision  tree 
a^lysis.  Discussion  on  the  decision  tree 
duu^es  are  in  section  IV.C  of  this 
preamble. 

c.  New  Epidemiology  Information. 
S  ]  ice  the  proposal.  EPA  has  completed 


an  reassessment  of  the  Morris  et  al. 
(1992)  meta-analysis  (Poole.  1997). 
Review  of  the  meta-analysis  indicated 
that  the  estimate  of  cancer  cases  had 
limited  utility  for  risk  assessment 
purposes  for  methodological  reasons 
(EPA,  19981  and  EPA,  1998m).  EPA  has 
decided  not  to  use  the  Morris  et  al. 
(1992)  meta-analysis  to  estimate  the 
potential  benefits  from  the  Stage  1 
DBPR  EPA  has  considered  new 
epidemiology  studies  condocted  since 
the  time  of  proposal  and  completed  an 
assessment  of  the  potential  niunber  of 
bladder  cancer  cases  that  could  be 
attributed  to  esqtosure  from  chlorinated 
surface  waters.  Based  on  this  assessment 
of  epidemiological  studies.  EPA 
estimates  that  between  1100-9300 
bladder  cancer  cases  per  year  could  be 
attributed  to  exposure  to  chlorinated 
surface  waters  (EPA.  1998c).  Due  to  the 
wide  uncertainty  in  these  estimates,  the 
true  number  of  attributable  cases  could 
also  be  zero.  The  basis  for  these  bladder 
cancer  case  estimates  and  potential 
reductions  in  risk  residting  from  the 
Stage  1  DBPR  is  discussed  further  in  the 
benefits  and  net  benefits  sections  that 
follow. 


C.  Cost  Analysis 

National  cost  estimates  of  compliance 
with  the  Stage  1  DBPR  were  derived 
from  estimates  of  utility  treatment  costs, 
monitoring  and  reporting  costs,  and 
start-up  costs.  Utility  treatment  costs 
were  derived  using  compliance  forecasts 
of  technologies  to  be  used  and  imit  costs 
for  the  different  technologies. 

1.  Revised  Compliance  Forecast 

The  TWG.  supporting  the  M-DBP 
Advisory  Committee,  tued  the  1996 
AWWA  Water  Industry  Data  Base 
(WIDB)  to  reevaluate  the  compliance 
decision  tree  used  in  the  RIA  for  the 
1994  proposal.  The  WIDB  provided 
occurrence  data  on  TOC  level  in  raw 
water  and  finished  water.  TTHM  and 
HAAS  levels  within  distribution 
systems,  and  information  on 
predisinfection  practices. 

The  above  information  was  used  to 
predict  treatment  compliance  choices 
that  plants  would  likely  make  under  the 
Stage  1  DBPR  Table  IV-1  illustrates 
how  the  compliance  fmecast  changed 
for  large  systems  uring  siuface  water 
since  the  time  of  proposal. 


TABLE  IV-1.— COMPARISONS  OF  COMPLIANCE  FORECASTS  FOR  SURFACE  WATER  SYSTEMS  SERVING  ^10,000 

Population  From  the  1994  Proposal  and  Final  Rule 


Treatment 


No  Further  Treatment 

CNorineA^hloramines ~ 

Enhanced  Coagulation  ♦  Chtoramines 

Enhanced  Coagulation  ♦  Chlorine 

Ozone.  Chlorine  Dioxide,  Granular  Adivalad  Cartxm,  Membranes 

Total* •• 

May  not  add  to  total  due  to  independent  roundbig. 


1994 


systems 


386 
41 
136 
600 
232 


1,395 


%  systems 


100 


1998 


systems       %sy8tem8 


27.7 

544 

2.9 

231 

9.7 

265 

43.0 

265 

16.6 

90 

1,305 


39.0 
16.6 
19.0 
19.0 
6.5 


100 


h  ( »table  is  that  the  percentage  of  systems 
p  I  adicted  to  use  advanced  technologies 
(okone,  chlorine  dioxide.  GAC,  or 
inembrane)  dropped  from  17  percent  to 
6J.5  percent  since  proposal,  and  the 
piercentage  of  systems  not  affected  by 
tf»t»  rule  increased  from  28  percent  to  39 
pjercent.  This  shift  in  predicted 
cpmpliance  choices  is  mainly  attributed 
tb'  less  stringent  disinfection 
requirements  under  the  lESWTR  which 
would  reduce  the  formation  of  DBPs 
a  t  d  reduce  the  number  of  systems 
r  3  i)uiring  treatment  to  meet  the  Stage  1 


DBPR  It  also  appears  that  a  substantial 
niunber  of  systems  may  have  already 
made  treatment  changes  to  comply  with 
the  1994  proposed  rule. 

Tabfe  IV-2  illustrates  how  the 
compliance  forecast  changed  for  small 
systems  using  surface  water  since  the 
time  of  proposal.  As  for  large  systems, 
the  percentage  of  systems  predicted  to 
use  advanced  technologies  dropped 
substantially,  from  17  percent  to  6.5 
percent.  This  drop  in  use  of  advanced 
technology  (i.e..  ozone/chloramines  and 


membrane  technologies)  is  attributed  to 
the  change  in  the  lESWTR  (as  described 
above)  from  the  time  of  proposal 
However,  unlike  for  large  systems,  the 
overall  percentage  of  systems  predicted 
to  require  treatment  modifications  did 
not  change.  A  higher  percentage  of 
small  systems  (70  percent)  are  predicted 
to  be  affected  than  large  systems  (61 
percent)  because  previously  smaller 
systems  did  not  have  to  comply  with  a 
TTHM  standard. 
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Table  I V-2.— Comparison  of  Compuance  Decision  Tree  for  Surface  Water  Systems  Serving  <l  0.000 

Population  From  THE  1994  Proposal  AND  Final  Rule 


No  Further  Treatment _. 

Number  of  Affected  Systems  .. 

Treatment: 

Chlorine/Chloramine 

Enhanced  Coagulation 

Enhanced  Coagulation/Chloramine 

Ozorw/Chloramine 

Enhanced  CoagulatiomOzone,  Chloramine 

Membranes , 


1994 


'systems        %  systems 


1.549 
3,615 

155 
2,169 
465 
258 
258 
310 


30 
70 

3.0 
42.0 
9.0 
5.0 
&Q 
6.0 


1998 


systems 


1.549 
3.615 

826 
1.983 
465 
184 
0 
157 


%  systems 


30 
70 

16.0 
38.4 

9j0 

3J6 

0 

3.0 


Table  IV-3  illustrates  tbe  compliance 
forecast  for  ground  water  systems.  This 
forecast  did  not  change  from  the  time  of 
proposal.  A  smaller  percentage  of  small 


ground  water  systems  are  anticipated  to 
need  treatment  changes  (12  percent) 
than  large  groimd  water  systems  (15 
percent)  because  the  use  of  disinfectants 


is  more  prevalent  in  large  versiis  small 
ground  water  systems. 


Table  IV-3.— Compliance  Decision  Tree  for  All  Ground  Water  Systems 


No  Further  Treatment 

Percentage  of  Affected  Sy^ms 
Treatment: 

Chlorine/Chloramine 

Ozone/Chloramine 

Membranes 


Systems  <1 0,000 


#  systems 


59.847 
8,324 

5.403 

0 

2.921 


%  systems 


88 

12 

8 
0 
4 


Systems  210,000 


•  systems 


1.122 
198 

119 
26 
53 


%  systems 


85 

15 


2 
4 


2.  System  Level  Unit  Costs 

tr^J^ii^f^^J^  ^"^  present  the  unit  cost  estimates  in  1998  dollars  that  were  utiUzed  for  each  of  the  different 
^Sinn  it^™tet,i?  each  system  size  category.  Unit  costs  are  presented  in  $  per  1000  gallons  which  indudS 
^^1  rw*^H3?i?*^f"?K  costs  and  amortized  capital  costs  (using  a  7%  discount  rate  and  ^20  year  amortization 
penod).  One  doUar  per  thousand  callons  equates  fo  approximately  $100  per  household  per  year  as  an  averam  for 
^SSrgpA.^lg^)  '^  information  on  tlT^  unit  coL  is  avfilable  from  the^^s  Co^aSS  tSoIcSJ 

Table  lV-4.— Surface  Water  Systems  Costs  for  DBP  Cot^ROL  Technologies  ($/Kgal)  at  7%  Cost  of  Capital 


Papulation  size  category 

25-100 

100-600 

500-1 K 

1-3.3K 

3.3-1  OK 

10-25K 

2&-50K 

50-75K 

75-1 OOK 

100K- 
500K 

S00K-1M 

>1M 

CNorfeWCNoranine 

0.71 

0.15 

0.87 

12.87 

12.82 

6.24 

14.11 

24.33 

3.40 

0.19 
0.13 
03Z 
3.21 
3.34 
2.43 
5.87 
5.73 
3.47 

0.06 
0.12 
0.18 
1.05 
1.17 
1.21 
3.45 
1.65 
3.38 

0.03 
0.11 
0.14 
0.52 
0.63 
0.81 
2.45 
0.64 
2.65 

0.03 
0.09 
0.12 
0.38 
0.47 
0.59 
1.87 
024 
1.72 

0.02 
0.08 
0.08 
0.23 
0.30 
0.46 
1.48 
0.11 
0.96 

0.01 
0.07 
0.08 
0.13 
0.20 
0J7 
1.05 
0.07 
0.96 

0.01 
0.07 
0.08 
0.10 
0.17 
0.35 
1.00 
0.07 
0.87 

0.01 
0.07 
0.08 
0.08 
0.15 
0.29 
0.90 
0.06 
037 

0.01 
0.07 
0.07 
0.06 
0.13 
0.24 
0.64 
0.05 
0.87 

0.01 
0.06 
0.07 
0.04 
0.11 
0.19 
0.48 
0.04 
0.87 

Enhancsd  Coagulalian  (EQ 
EC^Chlor&niin6 „.... 

0.01 
0.06 
0.07 

ECtOzone,  Chloramine 

EC*QAC10 „.. 

EC+GAC20 

CNoiineDio)(id$,r 
Meirbfanes „ „„ 

0.04 
0.10 
0.16 
0.41 
0.04 
0.87 

Table  lV-6.— Ground  Water  Systems  Costs  for  DBP  Control  Technologies  ($/kgal)  at  7%  Cost  of  Capital 


PopuMion  size  category 

25-100 

100-600 

500-1 K 

1-3.3K 

3.3-1  OK 

10-25K 

25-50K 

60-75K 

75-100K 

100K- 
500K 

600K-1M 

>1M 

Ctilorine/CNorainine _. „ 

OzonaOtlofainine 

0.72 

12.67 

3.41 

0.19 
3.21 
3.47 

0.06 
1.05 
3.39 

0.03 
0.52 
2.65 

0.03 
0.38 
1.72 

0.02 
0.23 
0.96 

0.01 
0.13 
0.96 

0.01 
0.10 
0.87 

0.01 
0.08 
0.87 

0.01 
0.06 
0.87 

0.01 
0.04 
0.87 

0.01 

0.04 

0.87 

3.  National  Costs 

«wrf^!S^L!Xr^  provides  a  detailed  summary  of  national  costs  in  1998  doUars  under  the  Staee  1  DBPR  for  different 
CMt  of  capital  assumptions  under  a  20  year  amortization  period.  A  cost  of  capital  rate  of^  nercent  was  used  ?o 
b?  ™Sffi  for  rn«Ki°'  *^?  "^'^"'J^  coipUance  cost  modeT  This  rate  represeSX  SSda^  dS?SS  iS?p^n^ 
X5wS  o  «'°efi.l:C9?t  analyses  of  government  programs  and  regulations.  The  3  percent  and  10  ipen»nt  ratM^ 
provided  as  a  sensitivity  analysis  to  sSow  different  alsumptions  aKiut  the  cost  of  capital  th^y^oSirS  SaS 
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«ts.  The  10  percent  rate  also  provides  a  link  to  the  1994  Stage  1  DBPR  cost  analysis  which  was  based  on  a  10 

] 

^cent  rate.  EPA  believes  that  the  cost  estimates  presented  in  Table  IV-6  are  probably  within  +/-30  percent.  Uncertainty 

1 

tound  the  cost  estimates  pertain  to  compliance  forecast  estimates,  umt  cost  estimates  for  the  different  technologies 

( 

k  they  may  pertain  to  individual  sites,  and  estimated  costs  associated  with  monitoring. 

Table  lV-6.— Summary  of  Costs  Under  the  Stage  1  DBPR  ($000) 

Surface  water  systems 

Ground  water  systems 

AN  systems 

U1IHD68  UOSiS 

V 

Small 

Large 

Total 

SmaH 

Large 

Total 

Summary  of  CoMs  at  3  PwGwtt  Com  of  CiiplM 

Treatment  Costs 

Mai  Capital  Costs — 

242.652 

554.564 

797,216 

997337 

528339 

1326.076 

2323,292 

vwal  OftM -.. 

23,068 

201,306 

224376 

83.910 

54.243 

137,153 

362330 

■ 

muaKzed  CapHal  Costs 

16,326 

37.161 

53.487 

67,287 

36318 

102.905 

156382 

rmual  Utility  Treatment  Costs  

39,394 

238,468 

277,863 

151,197 

89361 

240.058 

518322 

onitoring  and  Reporting  Cost 

Stwt-Up  Costs  ~ 

59 

28 

87 

674 

26 

700 

787 

Annml  MoTHtww^         

10,867 

14,619 

25,486 

38,803 

26326 

65.129 

90315 

late  Costs: 

Start-Uo  Costs                            

2,919 

Annua)  Monitorina               

13,243 

Total  Annual  Costs  at  3  Percent 

Cost  of  Caoital         

......._ i^. 

626,486 

Summary  of  Costa  at  7  Psrosnt  Coat  of  Capital 

oial  Capital  Costs „ 

242,652 

554.564 

797,216 

997337 

528339 

1.526.076 

2323.292 

nnual  O&M 

23.068 

201,308 

224,376 

83.910 

54.243 

137,153 

362330 

nnualized  Capital  Costs ~ 

22.786 

62355 

85.141 

94.403 

50.046 

144.499 

229,580 

nraml  IHilitv  Tmatnwwit  (VmIsi   

45.855 

263.663 

309,518 

178.313 

104.289 

282.602 

592.120 

lonitoring  and  Reporting  Cost 

Start-Up  Costs  -.... 

82 

39 

121 

946 

36 

982 

1.103 

Annual  Moniloring .^ 

10.867 

14.619 

25,486 

38.803 

26326 

65.129 

90315 

tate  Costs: 

Start-Uo  Costs 

4,099 

Annual  Monilonng _ 

■  ■■■■■•»>■■■»«■■■ 

13,243 

Total  Annual  Costs  at  7  Percent 

rvwi  of  Cantal 

701.180 

" 

Summary  of  Costa  at  10  Psrcent  Cost  of  CapHal 

olal  Capital  costs  

242.652 

554.564 

797,216 

997337 

528339 

1326.076 

2.323.292 

MHjal  O&M  ....„ 

23.068 

201.308 

224,376 

83.910 

54.243 

137.153 

362330 

jmualized  Caoital  Costs 

28,423 
51,491 

74.639 
275,947 

103,062 
327,438 

117.328 
201,238 

62322 
116.765 

179,850 
317,003 

282.912 

Lrwwial  IHilihi  TraatmAnt  Cnsts   

645.442 

lonitoring  and  Reporting  Cost 

Start-Uo  Costs  

102 
10,867 

48 
14.619 

ISO 
25,486 

1.177 
38303 

45 
26326 

1,??? 

65,129 

1372 

Annual  Monitoring 

90.615 

late  Costs: 

Start-Up  Costs  „ 

Annual  Monitoring ~ 

Total  Annual  Costs  at  10  Percent 

„„,„ 

5.100 

13,243 

•  •»>■>■»•■>••>••••• 

■>•■■■■■■•••••  •     ■ 

Cost  of  Capital  



755.772 

ttage  1  DBPR  are  less  than  estimated  in      technologies  and  lower  membrane              microbial  contaminante.  Because  of  the 

"he  estimated  capital  costs  of  the  1994        r,  B-„gfits  Analvsis                                      exposed  to  DBPs,  there  is  a  substantial 
>roposal  in  1998  doUars  is  $4.97  billion                 ^             ^                                        concern  for  any  health  risks  which  may 

Dd  the  total  annual  cost  (assuming  a  10     1  •  Exposure  Assessment                              be  associated  with  exposure  to  DBPs. 

»ercent  cost  of  capital  as  was  assumed            .  ,         nnrtinn  nf  the  1 1  S  nonulation         Several  factors  are  necessary  to  assess 
n  1994)  is  $1.3  billion.  The  drop  in            i^eJ^i^Bpf^^^i^^^T     the  exposure  to  DBPs:  the  size  of  the 
lational  costs  from  the  1994  proposal  is     Qver  200  million  people  in  the  U.S.  are      population  potentiaUy  at  nsk;  the 
nainly  attributed  to  the  lowering  of  the      served  by  PWSs  which  apply  a                    method  and  rate  of  ingestion:  and  the 
lumber  of  surface  water  systems                 disinfectant  (e.g.,  chlorine)  to  water  in        concentration  of  DBPs  in  drinking 
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water.  Because  OBPs  are  fonned  in 
drinking  water  by  tbe  reaction  of 
disinfectants  with  natural  organic  and 
inorganic  matter,  the  population  at  risk 
is  identified  as  the  population  served  by 
drinking  water  systems  that  disinfect. 
The  population  served  by  each  of  four 
system  categories,  taken  from  recent 
Safe  Drinking  Water  Act  Information 


System  data  (SOWIS)  is  estimated  in 
Table  IV-7.  Based  on  recent  infiormaticHi 
from  SDWIS,  it  was  assumed  that  aU 
siufece  water  systems  disinfect  and  a 
portion  of  ground  water  systems 
disinfect  (95  percent  by  population 
among  large  systems  and  83  percent  by 
population  among  small  systems). 
Approximately  239  million  persons  are 


estimated  to  be  served  by  water  systems 
that  disinfect  and  are  potentially 
exposed  to  DBFs,  lliis  widespread 
exposure  represents  over  88  percent  of 
the  total  U.S.  population  (270  million). 
The  route  of  exposure  is  through 
drinking  disinfected  tap  water. 


Table  IV-7.— Populatwn  PoiEfmALLY  Exposed  to  DBFs 


Large  Surface  W«der  >10.000  persons  . 
Smal  Surface  Water  <10.000  persons  . 
Large  Ground  Water  >10,000  persons  . 
Smal  Ground  Water  <  10.000  persons 


Total 


Population 
served 


141J297.000 
17.232.000 
56.074.000 
32.937,000 


%of  popu- 
lation receiv- 
ing dWntoctod 


100 

100 

96 

83 


PoputaHon 

senwdbysya- 

tamsthatdb- 

intect 


141.297.000 
17.232,000 
53.270300 
27.337.710 


239,137.010 


hi  general,  little  data  are  available  on 
the  occurrence  of  DBFs  on  a  national 
basis.  Although  there  is  sufficient 
occurrence  data  avail^le  for  THMs  in 
large  water  systems  to  develop  a 
national  occurrence  distribution  for  that 
subset  of  S3rstems.  data  are  limited  for 
small  water  systems.  Similarly,  some 
occurrence  data  for  HAAS  are  available 
fm  large  surfece  water  systems,  but  not 
small  sur&ce  water  and  groundwater 
systems. 

2.  Baseline  Risk  Assessment  Based  on 
TTHM  Toxicological  Data 

EPA  performed  a  quantitative  risk 
assessment  using  the  dose-resp<Hise 
infonnaticii  on  THMs.  This  assessment, 
however,  captures  cmly  a  portion  of  the 
potential  ri^  associated  with  DBFs  in 
drinking  water.  It  is  not  possible,  given 
existing  toxicological  and  exposure 
data,  to  gauge  how  much  of  the  total 
cancer  risk  associated  with  the 
consumption  of  dilorinated  drinking 
water  is  posed  by  TTHMs  alone.  An 
assMsment  of  THMs,  however,  provides 
some  estimation  of  the  potential  human 
risk,  albeit  limited. 

Performing  the  risk  assessment  based 
on  TTHM  toxicological  data  requires 
making  several  assumptions  and 
extrapolations  (from  a  nonhuman 
species  to  humans,  from  high  doses  in 
the  laboratory  study  to  lower 
environmental  exposures,  and  frtim  a 
nondrinking  water  route  to  the  relevant 
route  of  human  exposure).  Assumptions 
are  also  made  about  the  occurrence  of 
TTHMs  and  the  individual  DBFs.  EPA 
estimated  the  pre-Stage  1  DBPR  TTHM 
concentration  levels  by  calculating  a 
weighted  average  (based  on  populations 
receiving  disinfected  waters)  of  TTHM 
levels  among  the  different  system  type 


categories  described  in  Table  IV-7. 
TTHM  levels  among  systems  serving 
greater  than  10,000  people  were 
estimated  based  on  average 
concentrations  among  systems  in 
AWWA's  WIDB.  TTHM  levels  in 
systems  saving  less  than  10.000  people 
were  estimated  through  modeling. 
Modeling  consisted  of  applying  TTHM 
predictive  equations  to  estimates  of  DBF 
precursor  levels  and  treatment 
conditions.  The  mean  weighted  average 
baseline  TTHM  concentrations  among 
aU  the  system  type  categories  was  44  pg/ 

Occurrence  data  from  an  EPA  DBF 
field  study  indicate  that  chloroform  is 
the  most  commco  THM  (in  general, 
about  70  percent  of  total  THMs).  with 
bromoform  being  the  least  common  (1 
percent).  Bromodichloromethane  has  an 
occurrence  of  approximately  20  percent 
of  the  total  THMs.  with 
ditntimochloromethane  comprising  the 
final  8  percent  of  the  total  THMs.  In  the 
absence  of  more  detailed  occurrence 
data,  these  proportions  are  used  to 
divide  the  average  TTHM  concentration 
into  the  concentration  for  the  four 
individual  compounds. 

Two  estimates  of  risk  fectore  were 
used  to  estimate  the  cancer  incidence. 
The  first  set  of  lifetime  unit  risk  fectore 
represent  the  upper  95  percent 
confidence  limit  of  the  dose-response 
function.  The  second  estimate  of 
lifetime  imit  risk  is  the  maximum 
likelihood  estimate  used  in  the  1994 
analysis  that  represents  the  central 
tendency  of  the  dose-response  function 
(Bull,  1991).  The  annual  unit  risk  is 
calculated  by  dividing  the  lifetime  risk 
by  a  standard  assumption  of  70  yean 
per  lifetime.  To  calculate  the  aimual 
incidence  of  cancer  due  to  consumption 


of  TTHMs  in  drinking  water,  the  annual 
drinking  wrater  imit  risk  is  multiplied  by 
the  number  of  units,  in  this  case  the 
concentration  of  TTHMs  in  pg/L,  broken 
out  into  individual  THMs  baaed  on  the 
proportions  presented  above.  Based  on 
theM  cancer  risk  estimates  derived  from 
laboratory  animal  studies,  the  annual 
95th  percentile  upper  botmd  number  of 
cancer  cases  attributabfe  to  TTHMs  is 
approximately  100.  This  means  that 
there  is  a  95  percent  chance  that  the 
annual  number  of  cases  are  less  than  or 
equal  to  100.  Using  the  mavimiiin 
likelihood  or  "best"  estimates,  the 
annual  number  of  cancer  cases  is  about 
2. 

3.  Baseline  Analysis  Based  on 
Epidemiology  Data 

Epidemiological  studies  can  be  used 
to  assess  the  overall  population  risk 
associated  with  a  particular  expomm. 
Since  the  late  1970s,  epidemiological 
investigations  have  attempted  to  assess 
whether  chlorinated  drinking  water 
contributes  to  the  incidence  of  bladder, 
colon,  rectal,  and  other  cancen.  Several 
studies  have  reported  a  weak 
association  between  bladder  cancer  and 
exposure  to  chlorinated  drinldng  water, 
but  a  causal  relationd^p  has  not  been 
confirmed  (Freedman,  at  al.,  1997). 

Several  cancer  epidemiological 
studies  examining  the  association 
between  exposure  to  chlninated  sur&ce 
water  and  cancer  were  published 
subsequent  to  the  1994  proposed  rule 
and  the  1992  meta-analysis.  In  general, 
these  new  studies  are  better  designed 
than  the  studies  published  prior  to  the 
1994  proposal.  The  new  studies  include 
inddenoe  of  disease,  interviews  with 
the  study  subjects,  and  better  exposure  - 
assessments.  More  evidence  is  available 
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o  1  bladder  cancer  ka  a  possible 
assodatiaD  to  exposure  to  chlorinated 
sur&ce  water  than  other  cancer  sites. 
Because  of  the  limited  data  available  fat 
other  cancer  sites  such  as  colon  and 
rectal  cancer,  the  RIA  focuses  on 
bladder  cancer. 

;  $a8ed  on  the  best  studies,  a  range  of 
pjc^ential  ridu  was  developed  through 
tljilB  use  of  the  population  attributable 
ri^  (PAR)  concept  Epidemiologists  use 
PAR  to  quantify  the  fraction  of  disease 
biirdrai  in  a  population  (e.g..  bladder 
cancer)  that  coidd  be  eliminated  if  the 
esgixMure  (e.g.,  chlorinated  drinking 
v<rftter)  was  absrait.  PAR  (also  referred  to 
as  attributable  risk,  attributable  portion. 
ojii  etiologic  fraction)  provides  a 
perspective  on  the  potential  magnitude 
d£  risks  associated  Mrith  various 
epQKWures  tmder  the  assumption  of 
oiusality.  For  example,  the  National 
dancer  Institute  estimates  that  there  will 
0854,500  new  cases  of  bladder  cancer 
v^  1997.  If  data  from  an  epidemiological 
study  analyzing  the  impact  of 
consuming  chlorinated  drinking  water 
r^|x>rts  a  PAR  of  1  percent,  it  can  be 
d^timated  that  545  (54.500  x  .01) 
bladder  cancer  cases  in  1997  may  be 
a|t^butable  to  chlorinated  drinking 
Water. 

I  Under  the  Executive  Order  «12866 
tnat  requires  EPA  to  conduct  a  RIA,  EPA 
has  diosen  to  estimate  an  upper  boimd 
bladder  cancer  risk  range  for  chlorinated 
drinking  water  using  the  PAR  EPA 
Silggested  this  approach  in  the  1998 
NDDA  (EPA,  1998a).  While  EPA 
iiQcognizes  the  limitations  of  the  current 
epidemiologic  data  base  for  making 
these  estimates,  the  Agency  considers 
the  data  base  reasonable  for  use  in 
developing  an  upper  bound  estimate  of 
bladder  cancer  risk  for  use  in  the  RIA. 
la  light  of  the  toxicological  evidence. 
EPA  recognizes  that  the  risks  from 
(ihloiinated  drinking  water  may  be 
considerably  lower  than  those  derived 
frjom  the  currently  available 
e;  >idemiological  studies.  EPA  selected 
f  udies  for  inclusion  in  the  quantitative 
^  lalysis  if  they  contained  the  pertinent 
k  ita  to  perform  a  PAR  calculation  and 
]  I  let  all  three  of  the  following  criteria: 

1.  The  study  was  a  population-based, 
^^se-control.  or  cohort  study  conducted 


to  evaluate  the  relationship  between 
exposure  to  chlorinated  drinking  water 
and  incidence  of  cancer  cases,  based  on 
personal  interviews;  (all  finally  selected 
studies  were  population-based,  case- 
control  studies) 

2.  The  study  was  of  high  quality  and 
well  designed  (e.g.,  adequate  sample 
size,  high  response  rate,  adjusted  for 
known  confounding  factors);  and. 

3.  The  study  had  adequate  exposure 
assessments  (e.g.,  residmitial  histories, 
actual  THM  data). 

Using  the  above  criteria,  five  bladder 
cancer  studies  were  selected  for 
estimating  the  range  of  PARs. 

•  Cantor.  etaL.  1985; 

•  MoGeehin,  et  aL.  1993; 

•  lOng  and  Marrett.  1996; 

•  Freedman.  et  al..  1997;  and 

•  Cantor,  et  al..  1998. 

The  PARs  from  the  five  bladder 
cancer  studies  ranged  bam  2  percent  to 
17  percent  These  values  were  derived 
from  measured  risks  (Odds  Ratio  and 
Relative  Risk)  based  on  the  number  of 
years  exposed  to  chlorinated  surface 
water.  Because  of  the  imcertainty  in 
these  estimates,  it  is  possible  that  the 
PAR  could  also  be  zero.  The 
uncertainties  associated  with  these  PAR 
estimates  are  large  due  to  the  common 
prevalence  of  both  the  disease  (bladder 
cancer)  and  exposure  (chlorinated 
drinkins  water). 

In  order  to  apply  these  PAR  estimates 
to  the  U.S.  population  to  estimate  the 
number  of  bladder  cancer  cases 
attributable  to  DBPs  in  drinking  water, 
a  number  of  assiunptions  must  be  made. 
These  include:  (1)  that  the  study 
populations  selected  for  each  of  the 
cancer  epidemiology  studies  are 
reflective  of  the  entire  population  that 
develops  bladder  cancer;  (2)  that  the 
percentage  of  those  cancer  cases  in  the 
studies  exposed  to  chlorinated  drinking 
water  are  reflective  of  the  bladder 
cancer  cases  in  the  U.S.;  (3)  that  DBPs 
were  the  only  carcinogens  in  these 
chlorinated  surface  waters;  and  (4)  that 
the  relationship  between  DBPs  in 
chlorinated  drinking  water  exposure 
and  bladder  cancer  is  causal. 

The  last  of  these  assumptions  is 
perhaps  the  most  open  to  question.  As 
noted  in  the  March  1998  NODA.  the 
results  of  the  studies  are  inconsistent  In 


light  of  these  concerns,  the  Agency 
agrees  that  causality  betweoi  exposure 
to  chlorinated  water  and  bladder  cancer 
has  not  been  established  and  that  the 
number  of  cases  attributable  to  such 
exposures  could  be  zero. 

Based  on  the  estimate  of  54.500  new 
bladder  cancer  cases  per  year  nationally, 
as  projected  by  the  National  Cancer 
In^tute  for  1997.  the  numbers  of 
possible  bladder  cancer  cases  per  year 
potentially  associated  with  exposures  to 
DBPs  in  chlorinated  drinking  water 
estimated  from  the  five  studies  range 
from  1.100  (0.02  X  54.500)  to  9.300  (.17 
X  54.500)  cases.  As  noted  above,  due  to 
the  uncertainty  in  these  estimates,  the 
number  of  cases  could  also  be  zero.  In 
making  these  estimates  it  is  necessary  to 
assume  that  these  bladder  cancer  cases 
are  attributed  to  DBPs  in  chlorinated 
sur&oe  water,  even  though  the  studies 
examined  the  relationship  between 
chlorinated  surfiK»  water  and  bladder 
cancer.  This  derived  range  is  not 
accompanied  by  confidence  intervals 
(CIs).  but  the  CIs.  are  likely  to  be  very 
wide.  EPA  believes  that  the  mean  risk 
estimates  from  each  of  the  five  studies 
provides  a  reasonable  estimate  of  the 
potential  range  of  risk  suggested  by  the 
difforent  epidsmiological  studies.  Table 
IV-8  contains  a  summary  of  the  risk 
estimates  from  the  1994  draft  RIA  and 
the  estimates  derived  from  the  more 
recent  analysis. 

A  related  analysis  based  on  odds 
ratios  was  conducted  to  derive  a  range 
of  plausible  estimates  for  cancer 
epidemiologic  studies  (EPA,  1998n). 
lliis  analysis  was  also  based  on  bladder 
cancer  studies  (the  five  studies  cited 
above  in  addition  to  Doyle  et  al.  1997). 
For  the  purpose  of  this  exercise,  the 
annual  U.S.  expected  number  of  47.000 
bladder  cancers  cited  by  Morris  et 
al.(1992)  was  used  to  calculate  estimates 
of  the  cancers  prevented.  The  niunber  of 
cancan  attributable  to  DBF  exposure 
was  estimated  not  to  exceed  2.200- 
9,900  per  year  and  could  include  zero. 
As  would  be  expected  from  related 
analysis  performed  in  the  same  data, 
this  range  is  similar  to  the  1,100-9300 
PAR  range.  EPA  has  used  the  1100-9300 
PAR  range  for  the  RIA. 


Table  I V-«.— Number  of  Cancer  Cases  Attributable  to  DBPs:  Comparison  of  Estimates  in  1994  and  1998 


^  umber  of  New  Bladder  Cancer  Cases/Year „ 

isnber  o(  Estimated  Deattis  Due  to  Bladder  Cancer/Year 

AttrtbutaMa  to  DBPa  In  DrtnMng  Water 

teta  Source 

Oausality . -.. 

^srcent  Attributable  to  DBPs 


1994  estknales 


AppiDX.  50.000 
Did  not  state ... 

>15  studtes 

No •••■••••••» 

Did  not 


1998 


54.500. 
12.500. 


5  studies  ttwt  meet  spedlic 

Na 

2%  to  17%. 
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Table  lV-8.— Number  of  Cancer  Cases  Attributable  to  DBPs:  Comparison  of  Estimates  in  1994  and  1998— 

Continued 


Number  of  Cancer  Cases  Attributable  to  DBPs: 

Estimated  Using  Toxicological  Data 

Estimated  Using  Epidemiological  Data 


1994  estimates 


Lesstttanl*  .... 
Over  10,000**' 


'Based  on  maximum  likelihood  estimates  of  risk  from  THMs. 
"Based  on  IRIS  95th  percent  C.I.  estimates  of  risk  from  THMs. 
***  tndkates  rectal  and  bladder  cancer  cases. 
****  Indkates  only  bladder  cancer  cases. 


1998  estimates 


Zero  to  100." 
Zero  to  9,300.' 


The  current  benefits  analysis  is 
structured  in  roughly  the  same  manner 
as  that  presented  in  the  1994  RIA.  The 
baseline  cancer  risks  could  lie  anywhere 
from  zero  to  100  cases  per  year  b^ed  on 
toxicological  data;  and  zero  to  9.300 
cases  per  year  based  on  epidemiological 
data.  Consequently,  the  task  is  to  assess 
the  economic  benefit  of  the  final  Stage 
1 DBPR  in  the  &ce  of  this  broad  range 
of  possible  risk. 

4.  Exposure  Reduction  Analysis 

EPA  predicted  exposure  reductions 
due  to  the  current  Stage  1  DBPR  relative 
to  the  present  baseline.  EPA  used  the 
concentration  of  TTHMs  as  a  mariner  to 
measure  the  exposure  to  the  range  of 
DBPs  because  data  are  available  on  the 
baseline  occurrence  and  formation  of 
TTHMs.  There  are  limited  data  (m  the 
total  mix  of  byproducts  in  drinking 
water.  Therefore,  the  reduction  in 
TTHMs  is  assumed  to  reflect  the 
reduction  in  exposure  to  all  DBPs.  To 
determine  the  change  in  exposure,  it  is 
necessary  to  estimate  the  pre-Stage  1 
baseUne  average  TTHM  concentration 
and  the  post  Stage  1  average  TTHM 
concentration.  The  difference  in  the  pre- 
and  post-Stage  1  TTHM  ccmcentrations 
reflect  the  potential  reduction  in 
TTHMs  and  thus  in  DBPs. 

As  described  previously,  the 
estimated  pre-Stage  1  TTHM  weighted 
average  concentration  is  44  pg/L  for  all 
system  sizes  and  types  of  systems.  The 
post  Stage  1  TTHM  concentrations  for 
each  system  category  were  estimated 
based  on  the  technology  compliance 
forecasts  previously  discussed  and 
estimated  reductions  in  TTHM  levels 
depending  upon  technology.  The  post- 
Stage  1  TTHM  weighted  average 
concentration  is  estimated  at  33  (ig/L. 
This  represents  a  24  percent  reduction 
in  TTHM  levels  resulting  from  the  Stage 
1  DBPR.  Further  details  of  the  above 
analysis  is  described  in  the  RIA  for  the 
Stage  1  DBPR  (USEPA,  1998g). 

5.  Monetization  of  Health  Endpoints 

The  range  of  potential  benefits  from 
the  Stage  1  DBPR  can  be  estimated  by 
applying  the  monetary  values  for  fatal 


and  nonfiatal  bladder  cancer  cases  with 
the  estimate  of  the  number  of  bladder 
cancer  cases  reduced  by  the  rule.  The 
following  assumptions  are  used  to 
estimate  the  range  of  potential  benefits: 

•  An  estimate  of  the  niunber  of 
bladder  cancer  cases  attributable  to 
DPBs  in  drinking  water  ranging  from  0 
to  9,300  annually. 

•  A  24  percent  reduction  in  exposure 
to  TTHMs  due  to  the  Stage  1  DBPR  (75 
percent  (2  of  19  to  30  percent)  will 
result  in  an  equivalent  reduction  in 
bladder  canco-  cases 

•  A  value  per  statistical  life  saved  f(Mr 
fetal  bfedder  cancers  represented  by  a 
distribution  with  a  mean  of  $5.6  million 

•  A  willingness  to  pay  to  avoid  a 
nonfetal  case  of  bladder  cancer 
represented  by  a  distribution  with  a 
mean  of  $587 ,500 

Using  the  low  end  of  the  risk  range  of 
0  bladder  cancer  cases  attributable  to 
DBPs  results  in  a  benefits  estimate  of  $0. 
To  calculate  the  high  end  of  the  range, 
the  9,300  estimate  of  attributable  cases 
is  multiplied  by  the  percent  reduction 
in  exposure  to  derive  the  number  of 
bladder  cancer  cases  reduced  (9,300  x 
.24  =  2,232  bladder  cancer  cases 
reduced).  Hiis  assiunes  a  linear 
relaticmship  between  reduction  in 
TTHMs  concentrations  and  reduction  in 
cancer  risk  (e.g.,  24  percent  reduction  in 
TTHMs  concentration  is  associated  with 
a  24  percent  reduction  in  cancer  risk). 
Assuming  23  percent  of  the  bladder 
cancer  cases  end  in  fetality  and  77 
percent  are  nonfetal,  the  number  of  fetal 
bfedder  cancer  cases  reduced  is  513 
(2,232  X  .23)  and  the  number  of  nonfetal 
bladder  cancer  cases  is  1,719  (2,232  x 
.77).  Based  on  the  valuation 
distributions  described  above,  the 
estimate  of  benefits  at  the  mean 
associated  with  reducing  these  bfedder 
cancer  cases  is  approximately  $4  billion. 
It  should  be  noted  that  these  estimates 
do  not  include  potential  benefits  from 
reducing  other  health  effects  (e.g,  colon/ 
rectal  cancer  and  reproductive 
endpoints)  that  cannot  be  quantified  at 
this  time.  As  a  result,  EPA  believes  that 
the  potential  benefits  discussed  in 
today's  rule  may  be  a  substantial 


underestimate  of  potential  benefits  that 
will  be  realized  as  a  consequence  of 
today's  action.  While  the  low  end  of  the 
range  cannot  radend  below  $0.  it  is 
possible  that  the  high  end  of  the  range 
could  extend  bey(md  $4  billion  if  the 
other  reductions  in  lisk  could  be 
quantified  and  monetized.  No  discount 
fector  has  been  applied  to  these 
valuations,  although  there  is  likely  to  be 
a  time  lag  between  compliance  with  the 
rule  and  the  realizaticm  of  benefits. 

Given  this  wide  range  of  potential 
benefits  and  the  imcertainty  involved  in 
estimating  the  risk  attiibutabfe  to  DBPs. 
EPA  undortook  five  diffnent 
approaches  to  assessing  the  net  benefits 
of  the  Stage  1  DBPR.  These  approaches 
are  described  in  the  net  benefits  section 
and  should  be  considered  both 
individually  and  in  the  aggregate. 

E.  Net  Benefits  Analysis 

Hie  potential  eomomic  benefits  of  the 
Stage  1  DBPR  derive  froam  the  increased 
level  of  public  heahh  protection  and 
assodated  decreased  level  of  risk.  The 
quantification  of  the  benefits  resulting 
from  DBP  control  is  complicated  by  the 
uncertainty  in  the  understanding  of  the 
health  risks.  Epidemiological  studies, 
referred  to  previously,  suggest  an 
associati(m  between  bfedder  cancer  and 
exposure  to  chlorinated  surface  water; 
hoMrever,  these  risks  are  uncertain.  The 
lowest  estimate  in  the  selected 
epidemiological  studies  of  the  niunber 
of  new  bfedder  cancer  cases  per  year 
attributable  to  chlorinated  siufece  water 
is  1.100  cases,  while  the  highest  is  9,300 
cases.  EPA  recognizes  that  while  these 
risks  may  be  real,  they  also  could  be 
zero.  Assessment  of  risks  based  only  on 
toxicological  dafe  for  THMs,  indicate  a 
much  loiwer  ride  (2  cancer  cases  per  year 
at  the  most  likely  estimate,  to  about  100 
cases  per  year  using  the  95  percent 
confidence  level  upper  bound),  but 
THMs  represent  only  a  few  of  the  many 
DBPs  in  drinking  water. 

EPA  explored  several  alternative 
approaches  for  assessing  the  benefits  of 
the  Stage  1  DBPR:  Overfep  of  Benefit 
and  Cost  Estimates;  Minimizing  Total 
Social  Losses;  Breakeven  Analysu; 
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Household  Costs:  and  Decision-Analytic 
M(j48l>  A  sununary  of  the  analysis  of 
eaok  approach  is  presented  below.  More 
det^led  descriptions  are  described  in 
the  tUA  (USEPA,  1998g). 

Overlap  of  Benefit  and  Cost  Estimates. 
Onje  method  to  characterize  net  benefits 
is  lb  compare  the  relative  ranges  of 
be^fits  and  costs.  Conceptually,  an 
overlap  analysis  tests  whether  there  is 
enough  of  an  overlap  between  the  range 
of  tijonefits  and  the  range  of  costs  fpr 
theie  to  be  a  reasonable  likelihood  that 
beiuafits  will  exceed  costs.  In  a 
theoretical  case  where  the  high  end  of 
the  range  of  benefits  estimates  does  not 
overlap  the  low  end  of  the  range  of  cost 
estimates,  a  rule  would  be  difficult  to 
justify  based  on  traditional  benefit-cost 
ratltinale. 

fbr  the  Stage  1  DBPR.  the  ovwlap 
analysis  (Figtues  IV-la  and  IV-lb) 


show  that  there  is  substantial  overlap  in 
the  estimates  of  benefits  and  costs.  "Hie 
range  of  quantified  benefits  extends 
&x>m  zero  to  over  $4  billion.  The  zero 
end  of  the  range  of  estimated  benefits 
represents  the  possibility  that  there  is 
essentially  no  health  benefit  from 
reducing  exposure  to  DBFs.  The  other 
end  of  the  range  assumes  there  are  9,300 
bladder  cancer  cases  per  year 
attributable  to  DBFs  and  there  is  a  24 
percent  annual  reduction  in  exposure 
with  the  prtHnulgation  of  the  rule, 
resulting  in  avoidance  of  2.232  cases. 
Assuming  that  number  of  avoided  cases, 
approximately  513  would  have  been 
fatalities  and  woidd  resiUt  in  a  cost 
savings  of  approximately  $3  billion 
(each  avoided  fatality  results  in  a  cost 
savings  of  $5.6  million).  Additionally, 
1,719  non-fatal  cases  avoided  woiUd 
result  in  a  cost  savings  of  approximately 


$1  bilUon  (each  avoided  non-fatal  case 
results  in  a  cost  savings  of  $0.6  millirai). 
The  sum  of  the  cost  savings  is 
approximately  $4  billion.  The  high  end 
of  the  benefits  range  could  potentially 
be  higher  if  other  health  damages  are 
avoided.  The  range  of  cost  estimates  is 
significantly  smaller,  ranging  from  $500 
million  to  $900  million  annually. 
Although  these  cost  estimates  have 
uncertainty,  the  degree  of  uncertainty  is 
of  little  consequence  to  the  decisions 
being  made  given  the  scale  of  the 
imcertainty  for  the  benefits. 

Figure  IV-lb,  on  the  other  hand, 
indicates  that  while  the  quantified 
benefits  could  exceed  the  costs,  there  is 
the  possibility  that  there  could  be 
negative  net  benefits  if  there  were  no 
h^th  benefits. 
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Figure  IV-la  Overlap  of  Estimated 
Benefits  and  Costs  of  4he  Stage  1  DBPR 

Figure  IV- lb  Overlap  of  the  Ranges  of 
the  Estimated  Benefits  and  Costs  of  the 
Stage  1  DBPR 


Figure  IV-la  Overlap  of  Estimated  Benefits  and  Costs  of  the  Stage  1  DBPR 
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Figure  IV-lb  Overlap  of  the  Ranges  of  the  Estimated  Benefits  and  Costs 

of  the  Stage  1  DBPR 
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F^ure  IV-la  Overlap  of  Estimated 
Benefits  and  Costs  of  the  Stage  1  DBPR 

Figure  IV-lb  Overlap  of  the  Ranges  of 
the  Estimated  Benefits  and  Costs  of  the 
Stage  1  DBPR 


Figure  IV-la  Overlap  of  Estiinated  Benefits  and  Costs  of  the  Stage  1  DBPR 
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Figure  IV-lb  Overiap  of  the  Ranges  of  the  Estimated  Benefits  and  Costs 

ofthe  Stage  1  DBPR 
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hOtumizing  Total  Social  Losses 
Analysis.  Minimizing  Total  Social 
LouoB  analysis,  sometimes  called 
"minimizing  regrets"  analysis,  is  a 
decision-aiding  tool  that  is  suited  for 
use  ift  situations  where  it  is  impossible 
to  pin  down  the  exact  nature  and  extent 
of  a  risk.  The  basic  premise  of 
Minimizing  Total  Social  Losses  analysis 
is  to  (stimate  total  social  costs  for  policy 
alteiaiatives  over  a  range  of  plausible 
risk  Bpenarios.  The  actual,  or  "true"  risk 
is  unimowable,  so  instead  this  analysis 
asks  what  range  and  level  of  risks  could 
be  tnie,  and  then  evaluates  the  total 
cost$  to  society  if  particular  risk  levels 
withto  that  range  turned  out  to  be  the 
"truiBl"  value.  Total  social  costs  include 
both  the  cost  to  implement  the  policy 
option,  plus  costs  related  to  residual 
(i.e.i  remaining)  health  damages  at  each 


risk  level  after  implementation  of  the 
policy  option. 

Under  this  analysis  the  "total  social 
costs"  (water  treatment  costs  plus  costs 
of  health  damages  still  remaining  after 
treatment)  are  calculated  for  three 
regulatory  alternatives  (No  Action,  Stage 
1,  and  Strang  Intervention — otherwise 
known  as  the  proposed  Stage  2 
requirements  of  the  1994  proposal) 
across  a  range  of  risk  scenarios  (<  1;  100; 
1.000;  2,500;  5.000;  7,500;  and  10,000 
attributable  bladder  cancer  cases 
annually).  Total  social  costs  for  each 
regulatory  alternative  for  different  risk 
assumptions  are  presented  in  Table  IV- 
9.  The  results  indicate  that  the  Stage  1 
DBPR  has  the  least  social  cost  among 
the  three  alternatives  analyzed  across 
the  range  of  risks  firom  2,500  through 
7,500  attributable  bladder  cancer  cases 
annually. 


Total  "social  loss"  for  each  risk 
scenario  are  also  indicated  in  Table  IV- 
9.  The  "social  loss"  is  the  cost  to  society 
of  making  a  wrong  choice  among  the 
regulatory  alternatives.  It  is  computed  as 
the  difference  between  the  total  social 
cost  (water  treatment  cost  plus 
remaining  health  damages)  of  an 
alternative  at  a  given  tiik  scenario  and 
the  total  social  cost  of  the  best 
alternative  (least  total  social  cost 
alternative  for  that  risk  scenario).  The 
regulatory  alternatives  across  the 
difbrrat  risk  levels  can  also  be 
compared  to  see  which  alternative 
minimizes  the  maximum  potential  loss. 
The  best  alternative,  by  tlids  "mini-max" 
criteria,  would  be  the  one  in  which  the 
upper  bound  of  potential  losses  is 
smallest 
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lender  the  Stage  1  DBPR  alternative, 
the  worst  loss  that  could  happen  would 
ooqur  if  the  lowest  end  of  the  risk  range 
is  ithie.  This  would  result  in  total  social 
lo$tes  of  $0.7  billion  per  year.  It  is 
concluded  that  the  maximum  potential 
lo^  of  the  Stage  1  alternative  is  smaller 
thW  that  of  No  Action  ($4.1  billion)  by 
a  factor  of  6  and  smaller  than  that  of 
St^ng  Intervention  ($2.9  billion)  by  a 
fatioT  of  4.  Thus,  the  Stage  1  DBPR  is 
thia  best  of  the  3  alternatives  at 
minimizing  the  maximum  social  loss. 

The  1994  Reg.  Neg.  and  1997  M-DBP 
A^sory  Committees  implicitly  appUed 
thib  type  of  "minimizing  maximimi 
loss"  framework  when  developing  and 
evaluating  the  DBP  regulatory  options. 
Ii^  ^e  face  of  large  uncertainty  regarding 
riik  from  DBPs,  they  decided  that  a 
mpderate  response,  relying  on  the  more 
co^-eflfective  of  the  available  treatment 
mEfthods  was  appropriate  as  an  interim 
step  imtil  more  information  on  risk 
becomes  available. 

>Break  Even  Analysis.  Breakeven 
aiUlysis  represents  another  approach  to 
assessing  the  benefits  of  the  Stage  1 
DBPR  given  the  scientific  imcertainties. 
Breakeven  is  a  standard  benchmark  of 
cost  effectiveness  and  economic 
efficiency,  and  is  essentially  the  point 
where  the  benefits  of  the  Stage  1  DBPR 
ana  equal  to  the  costs.  Normally,  the 
bdmefits  and  costs  of  an  option  are 
calculated  separately  and  then 
compared  to  assess  whether  and  by 
wfaat  amount  benefits  exceed  costs.  In 
the  case  of  the  Stage  1  DBPR, 
independently  estimating  benefits  is 
d^^cult,  if  not  impossible,  because  of 
the  10,000-fold  imcertainty  surrounding 
the  risk.  Instead,  the  breakeven  analysis 
wiorks  backwards  from  those  variables 

3t  are  less  uncertain.  In  this  case, 
plementation  costs  for  the  rule  and 
monetary  value  associated  with  the 
health  endpoints  are  used  to  calculate 


what  baseline  risk  and  risk  reduction 
estimates  are  needed  in  order  for  the 
benefits,  as  measured  in  avoided  health 
dami^es  associated  with  bladder  cancer, 
to  equal  the  costs. 

Two  important  concepts  for  this 
analysis  are  the  cost  of  illness  measure 
and  the  willingness-to-pay  measiure.  The 
cost  of  illness  measure  includes  medical 
costs  and  lost  wages  associated  with 
being  imable  to  work  as  a  result  of 
illness.  In  comparison,  willingness-to- 
pay  measiu«s  how  much  one  would  pay 
to  reduce  the  risk  of  having  all  the 
discomfort  and  costs  associated  with 
nonfatal  cancer  if  such  an  option 
existed.  The  main  difference  between 
these  two  methods  is  that  willingness- 
to-pay  incorporates  pain  and  suffering, 
as  well  as  changes  in  behavior  into  the 
valuation,  while  cost  of  illness  does  not. 
EPA  has  estimated  the  cost  of  a  non- 
fatal case  of  bladder  cancer  at  $121,000 
using  the  cost  of  illness  method,  and  at 
$587,500  using  the  willingness-to-pay 
approach. 

Assuming  an  annual  cost  of  $701 
million  and  assumptions  about  the 
monetary  value  of  preventing  both  fatal 
and  nonfatal  bladder  cancer  cases,  the 
Stage  1  DBPR  would  need  to  reduce  438 
bladder  cancer  cases  per  year  using  the 
willingness-to-pay  measure  for  nonfatal 
cancers  or  574  cases  per  year  using  the 
cost  of  illness  measure.  If  exposure  is 
reduced  by  24  percent,  the  baseline 
number  of  bladder  cancer  cases 
attributable  to  DBPs  in  chlorinated 
drinking  water  required  to  break  even 
would  need  to  range  from  1,820  to  2,390 
new  cases  annually.  Although  these 
values  are  well  above  the  range 
indicated  by  existing  toxicological  data 
for  THMs  alone,  they  fall  within  the 
attributable  risk  range  suggested  by  the 
epidemiological  studies. 

Household  Cost  Analysis.  A  fourth 
approach  for  assessing  Uie  net  benefits 


of  the  Stage  1  DBPR  is  to  calculate  the 
costs  per  household  for  the  rule. 
Household  costs  provide  a  common 
sense  test  of  benefit/cost  relationships 
and  are  another  useful  benchmark  for 
comparing  the  willingness-to-pay  to 
reduce  the  possible  risk  posed  by  DBPs 
in  drinking  water.  It  is  essentially  a 
household  level  breakeven  analysis.  It 
works  backwards  fit>m  the  cost  to  ask 
whether  the  implied  amount  of  benefits 
(willingness-to-pay)  needed  to  cover 
costs  is  a  plausible  amount. 

About  115  million  households  are 
located  in  service  areas  of  systems 
affected  by  the  Stage  1  DBPR.  Of  these 
households,  71  million  (62  percent)  are 
served  by  large  surface  water  systems. 
Approximately  4.2  miUion  (4  percent) 
are  served  by  small  surface  water 
systems.  Larjge  ground  water  systems 
served  24  million  households  (21 
percent)  and  small  ground  water 
systems  serve  15.7  milUon  households 
(14  percent). 

All  of  the  households  served  by 
systems  affected  by  the  Stage  1  DBPR 
will  incur  some  additional  costs  (e.g.. 
monitoring  costs),  even  if  the  system 
does  not  have  to  change  treatment  to 
comply  with  the  proposed  rule.  The 
costs  calculated  below  include  both 
monitoring  and  treatment  costs. 

The  ounulative  distribution  of 
hoiisehold  costs  for  all  systems  and  by 
each  system  type  is  displayed  in  Figures 
IV-2a,  IV-2b,  IV-2C.  The  distributions 
show  that  the  large  percentage  of 
households  will  incur  small  additional 
costs,  with  a  small  portion  of  systems 
facing  higher  costs.  At  the  highest  end 
of  the  distribution,  approximately  1,400 
households  served  by  surface  water 
systems  in  the  25-100  size  range 
switching  to  membrane  technology  will 
face  an  average  annual  cost  increase  of 
$400  per  year  ($33  per  month). 
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Figare  IV-2a 


Cumulative  Distribution  of  Annual  Household  Costs  under  the  Stage  1 DBPR 
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Tto  households  have  been  sorted  into 
thre0i  cost  categories  for  the  ease  of 
comparison  (Table  IV-10).  The  first 
categpry  includes  households  with  a 
cost  increase  of  less  than  $12  per  year, 
less  than  $1  per  month.  The  second 
categpry  contains  households  with  costs 
great0r  than  $12  per  year,  but  less  than 
$120  per  year  ($10  per  month).  The 
third  category  includes  households  with 
cost  increases  greater  than  $120  per  year 
to  $400  per  year  ($33  per  month). 

Across  all  system  categories  (see 
Figijie  IV-2a),  95  percent  of  the 
households  (110.1  million)  fall  within 
the  first  category  and  will  incur  less 
than  $1  per  month  additional  costs  due 
to  the  Stage  1  DBPR.  An  additional  4 
percent  (4.4  million)  are  in  the  second 
category  at  between  $1  and  $10  per 
month  cost  increase  and  1  percent  (1.0 


million)  are  in  the  highest  category 
($10-$33.40  per  month). 

For  households  served  by  large 
surface  water  systems  (Figure  IV-2b),  98 
percent  will  inciir  less  than  $1  per 
month,  2  percent  will  incur  between  $1 
and  $10  per  month,  and  0.03  percent 
will  incur  greater  than  $10  per  month. 
The  highest  cost  ($125  annually,  $10.40 
monthly)  is  faced  by  households  served 
by  systems  in  the  10,000  to  25,000  size 
range  implementing  membrane 
technology. 

For  households  served  by  small 
siuiace  water  systems  (Figiue  IV-2c),  71 
percent  will  incvir  less  than  $1  per 
month,  28  percent  will  incur  between 
$1  and  $10  per  month,  and  1  percent 
will  incur  greater  than  $10  per  month. 
The  highest  cost  ($400  annually,  $33 
monthly)  is  faced  by  households  served 
by  systems  in  the  25-100  size  range 
implementing  membrane  technology. 


For  households  served  by  large 
groimd  water  systems  (Figure  IV-2b),  95 
percent  will  incur  less  than  $1  per 
month,  4  percent  will  inciu-  between  $1 
and  $10  per  month,  and  1  percent  will 
inciu  greater  than  $10  per  month.  The 
highest  cost  ($125  annually,  $10.40 
monthly)  is  faced  by  households  served 
by  systems  in  the  10,000  to  25,000  size 
range  implementing  membrane 
technology. 

For  households  served  by  small 
ground  water  systems  (Figure  IV-2c),  91 
percent  will  incur  less  than  $1  per 
month,  5  percent  will  incur  between  $1 
and  $10  per  month,  and  4  percent  will 
incur  greater  than  $10  per  month.  Hie 
highest  cost  ($357  annually,  $29.75 
monthly)  is  faced  by  households  served 
by  systems  in  the  25-100  size  range 
implementing  membrane  technology. 
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TaUelV-lO 
Sammary  of  tke  Nambcr  of  Hooseholds  aad  Perceatage  of  Total  Hooseholds  in  Each  Coat  Category 
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Total 

115.490.000 

100% 
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Summary  of  the  Nnmbcr  of  Households  aad  Pcrceatage  of  Households  in  Each  Cost  Category  by  System  Type 
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Figare  IV-2b:  Camulativt  Distribntion  of  Annnal  Cotts  per  Household  for  Large  Surfuc 

and  Ground  Water  Systems 
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VigBurt  IV-2c  CuBBlative  Distribution  of  Anniud  Coits  per  Hoosdiold  for  SmaO  SarfiMO 

and  Gronnd  Water  Systems 
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In  the  small  proporticm  of  systems 
wheta  household  costs  are  shown  to  be 
mucligreater— up  to  several  hundreds 
of  d(iilars  per  year — these  results  are 
drivto  by  the  assumption  that 
membrane  technologies  will  be  the 
selec^tBd  treatment,  as  noted  above. 
Addifianally,  two  points  must  be  made: 

(1)  aj^umber  of  tbase  systems  may  find 
less  ^>q)ensive  means  of  compliance 
(e.g.^  ^election  of  alternative  source 
watek;  purchased  water,  m 
consblidation  with  other  systems):  and 

(2)  if  jhese  systems  do  install 
men^eranes,  they  may  receive  additional 
wata^quality  and/or  compliance 
bm^l^ts  beyond  those  associated  with 
DBFs,  Fax  example,  because  membranes 
are  so  effoctive,  systems  that  install 
men^branes  are  likely  to  incur  lower 
commisnoe  costs  for  future 
rulentaldngs. 

CSfima  the  uncertain  nature  of  the  risks 
assodated  with  DBFs,  household  costs 
proinde  a  cammcHi  sense  estimate  of 
willu^MSS-to-pay  to  rediice  the  risks: 
Woi^  the  average  household  (95 
perdent  of  households)  be  willing  to  pay 
1ms  than  $1  per  month  ($12  per  year)  to 
redqi)e  the  potential  risks  pooed  by 
DBPk? 

Willingness  to  pay  studies  are  not 
availsble  to  directly  answer  this 
question.  Taking  the  $1  per  month 
figuis  Bs  a  measure  of  implied  public 
heahh  benefit  at  the  hou8du>ld  level,  it 
is  usafiil  to  ask  what  benefits  can  be 
ideqtified  that  could  balance  a  $1  per 
monjdi  expenditure.  First,  it  is  entirely 
poe^le  that  there  is  much  more  than  a 
doll|i^-a-month's  worth  of  tangible 
healjth  benefit  based  on  reduced  risk  of 
bladjder  cancer  alone.  Second,  the  broad 
exp^^ure  to  DBFs  and  the  possible 
health  efiiBcts  involved  oSsr  the 
possibiUty  that  there  are  significant 
additional  health  benefits  of  a  tangible 
natiniB.  However,  the  agency  recognizes 
that  lib  the  small  percentage  of  situations 
wheke  the  costs  per  housdiold  is 

1  $120  to  $400  per  year,  this  may 
1  be  a  difficult  financial  burden  to 
».g.,  may  exceed  household 
s-to-pay). 

Finally,  the  preventive  weighing  and 
balancing  of  pubUc  health  protection 
also;  provides  a  margin  of  safety — a 
hed^  against  tmcertainties.  Recent 
siuT^  research  conducted  in  the 
drinldng  water  field  provides 
comjbelUng  empirical  evidence  that  the 
number  one  priority  of  water  system 
custktners  is  the  safety  of  their  water. 
Although  definitive  economic  research 
has  iiot  been  performed  to  investigate 
the  ^ctfflit  of  household  willingness-to- 
pay  l&r  such  a  margin  of  safety,  there  is 
strong  evidence  from  conventional 


custraner  survey  research  implying  a 
demand  far  this  benefit 

Decision  Analytical  model.  The  RIA 
also  discusses  a  fifth  type  of  analysis  in 
which  probabiUty  functions  are  used  to 
model  the  uncertainty  siurounding 
three  variables  (rule  cost,  exposure 
reduction,  and  attributable  bladder 
cancer  risk)  in  order  to  derive  a 
probabiUty  distribution  function  for 
annual  net  benefit  of  the  Stage  I  rule. 
Because  there  is  Utde  actual  data  on 
these  probabiUty  functions,  this 
approach  should  be  considered 
iUustrative  only.  It  is  not  discussed 
further  here,  but  is  discussed  in  Chapter 
6  of  the  RIA  for  the  Stage  1  DBFR  (EFA, 
1998g). 

While  any  one  of  the  above  analytical 
approaches  by  itself  may  not  make  a 
definitive  case  for  the  benefit-cost 
efiectiveness  tat  the  Stage  1  DBFR. 
taken  coUecdvely  EPA  beUeves  they 
indicate  that  the  Stage  1  DBFR  benefits 
to  society  wiU  exceed  the  costs.  The 
monetized  benefits  in  the  five 
alternatives  represent  only  a  portion  of 
total  potential  benefits.  Benefits 
associated  with  other  canon  sites  (rectal 
and  colon)  and  other  health  endpoints 
(such  as  developmental  and 
reproductive  efiects)  could  not  be 
quantified  at  this  time,  and  while  thay 
could  be  nil,  they  also  could  be  quite 
large.  Based  on  a  careful  wei^iing  of  the 
projected  costs  against  thejpotential 
quantified  and  mm-quantined  benefits, 
EFA  has  determined  that  the  benefits  of 
the  rule  justify  its  costs. 

F.  Summary  of  Comments 

Many  commanters  expressed  concern 
about  die  wide  range  of  benefits  given 
the  high  national  cost  of  the  rule.  EFA 
has  revised  the  benefits  analysis;  and 
wdule  the  associated  uncertainties 
remain  large,  EFA  beUeves  the  benefits 
of  the  Stage  1  DBFR  justify  its  costs. 

Other  commenters  expressed  concern 
with  using  the  data  from  Morris  et  al. 
(1992)  for  quantifying  benefits.  They 
beUeved  that  the  studies  used  in  the 
meta-analysis  were  diCbrent  in  design 
and  thus  not  appropriate  to  use  in  meta- 
analysis. In  addition  the  commenters 
beUeved  that  potential  confounding 
factors  or  bias  may  not  have  been 
adequately  controlled  in  the  selected 
studies.  Others  beUeved  there  was 
utiUty  in  using  the  meta-analysis  to 
provide  a  perq>ective  on  the  potential 
cancer  risks.  Several  commenters  were 
supportive  of  the  Foole  (1997) 
evaluation  of  the  Morris  et  al.  (1992) 
meta-analysis  stating  that  they 
concurred  that  the  Morris  analysis 
should  not  be  used  for  estimating 
benefits  for  the  Stage  1  DBFR.  Other 
commenters  suggested  a  better  use  of 


the  resources  used  to  complete  the 
Foole  report  would  have  been  to  . 
complete  a  new  meta-analysis  using  the 
more  recent  studies  that  have  come  out 
since  the  Morris  et  al.  (1992)  meta- 
analysis and  that  the  Foole  evaluation 
did  not  advance  the  science  in  this  area. 
Several  commenters  were  critical  of  the 
FAR  analysis  (described  in  EFA,  1998a) 
used  to  characterize  tha  potential 
baseline  bladder  cancer  cases  per  year 
that  could  be  attributable  to  exposure  to 
chlorinated  drinking  water.  They 
present  several  aiguments  including: 
questioning  vdiether  such  an  analysis  is 
warranted  given  the  inconsistencies  in 
the  studies  used  to  complete  the 
analysis;  stating  that  the  use  of  the  term 
upper  bound  of  any  siiggested  risk  of 
cancer  is  inappropriatebecause  this 
does  not  inchida  the  potential  risks  from 
other  cancer  sites  suoi  as  colon  and 
rectal;  using  the  assumption  of  causaUty 
is  not  wairuited  given  the 
inconsistencies  in  the  studies  used  to 
complete  the  FAR  analysis;  and  the  FAR 
analysis  should  include  a  lower  bound 
estimate  of  zero. 

EFA  agrees  that  the  use  of  the  Morris 
et  al.  (1992)  meta-analysis  for  estimating 
benefits  is  not  appropriate  for  the 
reasons  cited  by  commenters  (e.g., 
studies  of  difEmnt  designs  and 
discussed  in  man  detail  in  the  1998 
DBF  NODA).  EFA  is  currently 
considering  whether  a  new  meta- 
analjrsis  that  uses  the  most  recent 
epidemiology  studies  would  be  useful 
for  the  Stage  2  rulemaking.  The  Foole 
(1997)  report  considered  a  meta  analysis 
of  the  available  data.  Foole  used  several 
techniques  to  evaluate  the  data  and 
included  several  new  studies  that  were 
available  at  the  time  of  his  analysis. 
Foole  concluded  that  the  cancer 
epidemiology  data  considered  in  his 
evaluation  should  not  be  combined  into 
a  single  summary  estimated  and  that  the 
data  had  limited  utiUty  for  risk 
assesonent  purposes.  More  recent 
studies  by  Cantor  et  al.  (1998),  Doyle  et 
al.  (1997)  and  Freedman  et  al.  (1997) 
were  not  available  at  the  time  of  his 
evaluation. 

EFA  understands  commenters 
concerns  with  the  FAR  analysis, 
espedaUy  concerns  with  assuming 
"causaUty"  in  the  FAR  evaluation  when 
it  is  stated  in  other  sections  of  the 
preamble  that  EFA  does  not  beUeve 
causaUty  has  been  established.  Even 
though  causaUty  has  not  been 
established,  EFA  is  required  to  estimate 
the  potential  impacts  of  major 
regulations  such  as  the  DBF  Stage  1 
nuB.  The  Agency  beUeves  it  is 
appropriate  to  conduct  the  PAR  analysis 
as  described  in  the  1998  DBF  NODA 
(EPA.  1998a),  to  provide  estimates  of  the 
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potential  risk  that  may  need  to  be 
reduced.  EPA  agrees  Uiat  the  use  of  the 
term  "upper  boimd  of  any  suggested 
risk"  is  not  appropriate  because  there 
are  other  potential  risks  that  have  not 
been  quantified  that  may  contribute  to 
the  overall  risk  estimates.  In  addition, 
EPA  agrees  that  the  estimates  of  the 
potential  cancer  cases  should  include 
zero  as  this  is  a  possibility  given  the 
uncertainties  in  the  data.  EPA  agrees 
that  several  assumptions  are  made  in 
the  analysis  regarding  the  national 
extrapolation  of  the  residts  and  that 
there  is  insufficient  information  at  this 
time  to  vahdate  these  assiunptions. 
However,  given  the  need  to  develop 
national  estimates  of  risk,  EPA  believes 
it  is  appropriate  to  make  these 
assumptions  in  order  to  provide  a 
perspective  on  the  potential  risks  from 
exposure  to  chlorinated  siuface  waters. 

Commenters  expressed  concerns  with 
the  high  costs  associated  with  systems 
that  must  adopt  alternative  advanced 
technologies,  especiaUy  for  small 
systems.  Since  the  1994  proposal,  the 
projected  national  costs  for  die  Stage  1 
DBPR  have  dropped  significantly  (as 
discussed  above).  This  is  mainly  due  to 
the  revised  compliance  forecast  and 
lower  membrane  technology  costs.  In 
the  revised  compliance  forecast,  fewer 
systems  using  surface  water  will  need 
advanced  technologies  to  comply.  This 
shift  to  lesser  use  of  advanced 
technologies  to  comply  with  the  Stage  1 
DBPR  also  pertains  to  small  systems 
(those  serving  less  than  10,000  people). 

Commenters  expressed  concern  lor 
the  high  costs  associated  with  the  Stage 
2  DBPR  and  whether  EPA  would  obtain 
enough  information  to  adequately 
understand  the  risks  that  might  be 
avoided  to  justify  such  a  rule.  EPA 
agrees  that  additional  health  effects 
information  is  needed  before 
reproposing  the  Stage  2  DBPR  and  will 
addreiss  this  issue  in  the  next  round  of 
FACA  deliberations.  Based  on  new  data 
generated  through  research,  EPA  will 
reevaluate  the  Stage  2  regulations  and 
re-propose,  as  appropriate. 

V.  Other  Requirements 

A.  Regulatory  Flexibility  Act 

1.  Today's  Rule 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  601  et  seq.  (RFA).  as  amended 
by  the  Small  Business  Regulatory 
&iforcement  Fairness  Act,  EPA 
generally  is  required  to  conduct  a 
regulatory  flexibility  analysis  describing 
the  impact  of  the  regulatory  action  on 
small  entities  as  part  of  rulemaking. 
However,  under  section  605(b)  of  the 
RFA,  if  EPA  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 


on  a  substantial  number  of  smaU 
entities,  EPA  is  not  required  to  prepare 
a  rraulatory  flexibility  analysis. 

Tnroughout  the  1992-93  negotiated 
rulemaking  process  for  the  Stage  1 
DBPR  and  lESWTR  and  in  the  July  1994 
proposals  for  these  rules,  a  small  PWS 
was  defined  as  a  system  serving  fewer 
than  10.000  persons.  This  defi^tion 
reflects  the  bet  that  the  original  1979 
standard  for  total  trihalomethanes 
applied  only  to  systems  serving  at  least 
10,000  people.  The  definition  Uius 
recognizes  that  baseline  conditions  from 
which  systems  serving  fewer  than 
10,000  people  will  approach 
disinfection  byproduct  control  and 
simultaneous  control  of  microbial 
pathogens  is  different  than  that  for 
systems  serving  10,000  or  more  persons. 
EPA  again  discussed  this  approach  to 
the  definition  of  a  small  system  for  these 
rules  in  die  1998  DBF  NODA  (EPA, 
1998a).  EPA  is  continuing  to  define 
"small  system"  for  purposes  of  this  rule 
and  the  lESWTR  as  a  system  which 
serves  fewer  than  10,000  people. 

The  Agency  has  since  proposed  and 
taken  comment  on  its  intent  to  define 
"small  entity"  as  a  public  water  system 
that  serves  10.000  or  fewer  persons  for 
purposes  of  its  regulatory  flexibifity 
assessments  imder  the  RFA  for  all  future 
drinking  water  regulations.  (See 
Consumer  Confidence  Reports  Rule.  63 
FR  7620,  Feb.  13, 1998.)  In  that 
proposal,  the  Agency  discussed  the 
basis  for  its  decision  to  use  this 
definition  and  to  use  a  single  definition 
of  smairpublic  water  system  whether 
the  system  was  a  "small  business", 
"small  nonprofit  organization",  or 
"small  government^  jurisdiction."  EPA 
also  considted  with  the  Small  Business 
Administration  on  the  use  of  this 
definition  as  it  relates  to  small 
businesses.  Subsequently,  the  Agency 
has  used  this  definition  in  developing 
its  regulations  imder  the  Safe  Drinking 
Water  Act  This  approach  is  virtually 
identical  to  the  approach  used  in  the 
Stage  1  DBPR  and  lESWTR.  Since,  EPA 
is  not  able  to  certify  that  the  final  Stage 
1  DBPR  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  EPA  has 
completed  a  final  RFA  and  will  publish 
a  small  entity  compliance  guidance  to 
help  small  entities  comply  with  this 
regulation. 

2.  Background  and  Analysis 

The  Regulatory  Flexibility  Act 
requires  EPA  to  address  the  following 
when  completing  a  final  RFA:  (1)  state 
succinctiy  the  objectives  of.  and  legal 
basis  for.  the  final  rule;  (2)  summarize 
public  comments  on  the  initial  RFA,  the 
Agency's  assessment  of  those 


comments,  and  any  changes  to  the  rule 
in  response  to  the  comments;  (3) 
describe,  and  where  feasible,  estimate 
the  number  of  small  entities  to  y^ch 
the  final  rule  will  apply;  (4)  describe  the 
projected  reporting,  record  keeping,  and 
other  compUanoe  requirements  of  the 
nde,  including  an  estimate  of  the  classes 
of  small  entities  that  will  be  subject  to 
the  requirements  and  the  type  of 
professional  skills  necessary  for 
preparation  of  reports  or  records;  and  (5) 
describe  the  steps  the  Agency  has  taken 
to  minimize  the  impact  on  small 
entities,  including  a  statement  of  the 
reasons  for  selecting  the  chosen  option 
and  for  rejecting  other  options  which 
would  alter  the  impact  on  small  entities. 
EPA  has  considered  and  addressed  all 
the  above  requirements  in  the 
Regulatory  Impact  Analysis  (RIA)  for  the 
Stage  1  DBPR  (EPA  1998g).  The 
following  is  a  summary  of  the  RFA. 

The  first  requirement  is  discussed  in 
section  I  of  today's  rule.  The  second, 
third  and  fifth  requirements  are 
summarized  below.  The  fourth 
requirement  is  discussed  in  V.B 
(Pap <erwork  Reduction  Act)  and  the 
Information  CoUection  Requirement. 
Number  of  Small  Entities  Affected. 
EPA  estimates  that  69,491  groundwater 
systems  will  be  affected  by  the  Stage  1 
DBPR.  widi  68.171  (98%)  of  tiiese 
systems  serving  less  than  10.000 
persons.  Of  the  68,171  small  systems 
affected.  EPA  estimates  that  8,323  (12%) 
will  have  to  modify  treatment  to  comply 
with  the  Stage  1  DBPR.  Of  Uiese,  5,403 
systems  (8%)  will  use  chloramines  to 
comply  and  2.921  systems  (4.3%)  will 
use  membranes  to  comply.  Use  of  these 
technologies  by  small  groimdwater 
systems  will  result  in  total  capital  costs 
of  $998  million  and  an  annualized 
treatment  cost  of  $180  million. 

EPA  estimates  that  6,560  surface 
water  systems  will  be  affected  by  the 
Stage  1  DBPR,  widi  5,165  (79%)  of  tiiese 
systems  serving  less  than  10,000 
persons.  It  is  estimated  that  3,616  (70%) 
of  these  small  systems  will  have  to 
modify  treatment  to  comply  with  the 
Stage  1  DBPR  and  3,459  (67%)  of  tiiese 
systems  will  use  a  combination  of 
enhanced  coagulation,  chloramines,  and 
ozone,  while  another  157  systems  (3%) 
will  use  membranes.  Use  of  these 
technologies  by  small  surface  water 
systems  will  result  in  total  capital  costs 
of  $243  million  and  an  aimualized 
treatment  cost  of  $46  million. 

EPA  has  included  several  provisions 
which  will  reduce  the  economic  burden 
of  compliance  for  these  small  systems. 
These  requirements,  discussed  in 
greater  detail  in  die  RIA  (H»A.  1998g). 
include: 
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— Less  routine  monitoring.  Small 
systems  are  required  to  monitor  less 
)uently  for  such  contaminants  as 

;  and  HAAS.  Also,  ground 
^ter  systems  (the  large  majority  of 
lall  systems)  are  required  to  monitor 
l^s  frequently  than  Subpart  H 
sterns  (surface  water  systems  and 
groundwater  imder  the  direct 
influence  of  surface  water)  of  the 
satnesize. 
— ^EJj^ended  compliance  dates.  Systems 
thfit  use  only  groimd  water  not  imder 
thb  direct  iiiiluence  of  surface  water 
iring  fewer  than  10,000  people  have 
I  months  firom  promulgation  of  this 
le  to  comply.  This  is  in  contrast  to 
ge  Subpart  H  systems  which  have 
i  months  to  comply.  These  extended 
dompUance  dates  will  allow  smaller 
stems  to  learn  from  the  experience 
^larger  systems  on  how  to  most  cost 
lectively  comply  with  the  Stage  1 
DBPR.  In  addition,  larger  systems  will 
glBnerate  a  significant  amount  of 
treatment  and  cost  data  fivnn  the  ICR 
)d  in  their  efforts  to  achieve 
ipliance  with  the  Stage  1 
guiiements.  EPA  intends  to 

!  this  information  and  make 
I  Available  through  guidance  manuals 
3.,  the  Small  Entities  Guidance 

lual).  EPA  believes  this 
iformation  will  assist  smaller 
tems  in  achieving  compliance  with 
Stage  1  DBPR. 

lary  of  Comments 

iveral  commenters  expressed 
concern  with  the  significant  economic 
bu^en  that  the  Stage  1  DBPR  would 
plains  on  small  systems.  Other 
commenters  suggested  more  flexibility 
be  given  for  small  systems  and  that  a 
longer  compliance  period  for  small 
systems  should  be  included  in  the  final 
Stajeje  1  DBPR  Several  commenters 
su^ested  small  systems  should  not  be 
indvtded  in  the  final  Stage  1  DBPR 
use  the  costs  for  implementing  the 
would  exceed  the  potential  boiefits 
for 'these  systems. 

EPA  imderstands  commenters' 
coi^items  with  the  potential  significant 
ecmomic  burden  on  small  systems. 
Because  of  this  potential  significant 
impftct,  EPA  has  provided  several 
requirements  which  will  reduce  the 
burden  on  these  systems.  These 
recmirements  which  are  discussed  above 
and  also  in  greater  detail  in  the  RIA 
(EPA,  1998g)  include:  (1)  less  routine 
monitoring;  and  (2)  extended 
conmliance  dates.  EPA  also  beUeves 
small  systems  can  reduce  their 
economic  burden  by;  (1)  consolidation 
witb  larger  systems;  (2)  using  money 
botn  the  State  revolving  fiind  loans;  and 
(3)  using  variances  and  exemptions 


when  needed.  EPA  omsidered  an 
option  in  the  development  of  the  final 
rule  for  large  systems  to  have  MCLs  of 
80  ug/L  for  TTHMs  and  60  ug/L  for 
HAAs  and  for  small  systems  to  have  a 
simple  TTHM  standard  of  100  ug/L. 
This  option  was  rejected  because 
allowing  small  systems  to  comply  with 
a  different  MCL  level  would  not 
adequately  protect  the  health  of  the 
population  served  by  these  systems. 
EPA  did  not  consider  excluding  small 
systems  from  the  Stage  1  DBPR  because 
these  systems  do  not  currently  have  any 
standards  for  DBPs  and  the  Agency 
believed  there  was  a  public  hralth 
concern  that  needed  to  be  addressed. 
For  a  more  detailed  description  of  the 
alternatives  considered  in  the 
development  of  the  final  rule  see  the 
final  RIA  (EPA,  1998g)  or  the  final 
Unfunded  Mandates  Reform  Act 
Analysis  for  the  Stage  1  DBPR  (EPA, 
19080). 

B.  Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in 
this  rule  under  the  provisions  of  the 
Paperwoik  Reduction  Act,  44  U.S.C 
3501  et  seq.  and  has  assigned  OMB 
control  number  2040-0204. 

The  information  collected  as  a  result 
of  this  rule  will  allow  the  States  and  the 
EPA  to  evaluate  PWS  compliance  with 
the  rule.  For  the  first  three  years  after 
promulgation  of  the  Stage  1  DBPR,  the 
major  information  requfrements  pertain 
to  preparation  for  monitoring  activities, 
and  for  compliance  tracking.  Responses 
to  the  request  for  information  are 
mandatory  (Part  141).  The  information 
collected  is  not  confidential. 

EPA  is  required  to  estimate  the 
burden  on  PWS  for  complying  with  the 
final  rule.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  vaUdating,  and  veriiying 
information,  processing  and 
maintaining  information, 'and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  appUcable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

EPA  estimates  that  the  annual  burden 
on  PWS  and  States  for  reporting  and 
recordkeeping  will  be  314,471  hours. 


This  is  based  on  an  estimate  that  there 
will  be  4,631  respondents  on  average 
per  year  who  wiU  need  to  provide  about 
9,449  responses  and  that  the  average 
response  will  take  33  hours.  The  annual 
labor  cost  is  estimated  to  be  about  $12 
million.  In  the  first  3  years  after 
promulgation  of  the  rule.only  labor 
costs  are  incurred.  The  costs  are 
incurred  for  the  following  activities: 
reading  and  imderstanding  the  rule; 
planning;  and  training. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  ciurently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15.  EPA  is  amending  the  table  in  40  CFR 
Part  9  of  currently  approved  ICR  control 
numbers  issued  by  OMB  for  various 
regulations  to  list  the  information 
requirements  contained  in  this  final 
ride.  This  ICR  was  previously  subject  to 
public  notice  and  comment  prior  to 
OMB  approval.  As  a  result,  EPA  finds 
that  there  is  "good  cause"  under  section 
553  (b)(B)  of  the  Administrative 
Procedures  Act  (5  U.S.C.  553  (b)  (B))  to 
amend  this  table  without  prior  notice 
and  comment.  Due  to  the  technical 
nature  of  the  table,  further  notice  and 
comment  would  be  unnecessary. 

C.  Unfunded  Mandates  Reform  Act 

1.  Summary  of  UMRA  Requirements 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  estabUshes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  UMRA  section  202,  EPA 
generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule,  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
niunber  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  cm  alternative  other 
than  the  least  costly,  most  cost  effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
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rule  an  explanation  on  why  that 
alternative  was  not  adopted. 

Before  EPA  establishes  any  regulatory 
requirements  that  may  significantly  or 
uniquely  afiect  small  governments, 
including  tribal  governments,  it  must 
have  developed,  under  section  203  of 
the  UMRA,  a  small  government  agency 
plan.  The  plan'must  provide  for 
notification  to  potentially  affscted  small 
governments,  enabling  officials  of 
aSected  small  governments  to  have 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
proposals  with  significant  Federal 
\^'  intergovernmental  mandates;  and 

informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

2.  Written  Statement  for  Rules  With 
Federal  Mandates  of  $100  MiUion  or 
More 

EPA  has  determined  that  this  rule 
contains  a  Federal  mandate  that  may 
result  in  expenditures  of  $100  million  or 
more  for  State,  local,  and  tribal 
governments,  in  the  aggregate,  and  the 
private  sector  in  any  one  year. 
Accordingly,  EPA  has  prepared,  imder 
section  202  of  the  UMRA,  a  written 
statement  addressing  the  followring 
areas:  (1)  authorizing  legislation;  (2) 
cost-benefit  analysis  including  an 
analysis  of  the  extent  to  which  the  costs 
to  State,  local  and  Tribal  governments 
will  be  paid  for  by  the  federal 
government;  (3)  estimates  of  future 
compliance  costs  and  disproportionate 
budgetary  effects;  (4)  macro-economic 
efiiects;  and  (5)  a  summary  of  EPA's 
consultation  with  State,  local,  and 
Tribal  governments,  and  a  summary  of 
their  concerns,  and  a  siunmary  of  EPA's 
evaluation  of  their  concerns.  A  more 
detailed  description  of  this  analysis  is 
presented  in  EPA's  Unfunded  Mandates 
Reform  Act  Analysis  for  the  Stage  1  DBP 
Rule  (EPA,  1998o)  which  is  included  in 
the  docket  for  this  rule. 

a.  Authorizing  Legislation.  Today's 
rule  is  promulgated  pursuant  to  Section 
1412(b)(2)  of  the  1996  amendments  to 
the  SDWA;  paragraph  C  of  this  section 
establishes  a  statutory  deadline  of 
November  1998  to  promulgate  this  rule. 
This  rule  supersedes  the  TTHM  Rule 
(EPA,  1979).  In  addition,  the  Stage  1 
DBP  rule  is  closely  integrated  with  the 
lESWTR,  which  also  has  a  statutory 
deadline  of  November  1998. 


b.  Cost  Benefit  Analysis.  Section  IV 
discusses  the  cost  and  benefits 
associated  with  the  Stage  1  DBP  rule. 
Also,  the  EPA's  Regulatory  Impact 
Analysis  of  the  Stage  1  Disinfectants/ 
Disinfection  Byproducts  Rule  (EPA, 
1998g]  contains  a  detailed  cost  benefit 
analysis.  Today's  rule  is  expected  to 
have  a  total  annualized  cost  of 
approximately  $701  million  using  a  7 
percent  cost  of  capital.  The  analysis 
includes  both  qu^tative  and  monetized 
benefits  for  improvements  to  health  and 
safety.  Because  of  scientific  uncertainty 
regarding  the  exposure  assessment  and 
the  risk  assessment  for  DBPs,  the 
Agency  has  used  five  analytical 
approaches  to  assess  the  benefits  of  the 
Stage  1  DBP.  These  analyses  were  based 
on  die  quantification  of  bladder  cancer 
health  damages  avoided.  However,  this 
rule  may  also  reduce  colon  and  rectal 
cancers,  as  well  as  decrease  adverse 
reproductive  and  developmental  efiiacts. 
This  would  further  increase  the  benefits 
of  this  rule. 

Various  Federal  programs  exist  to 
provide  financial  assistance  to  State, 
local,  and  Tribal  governments  in 
complying  with  this  rule.  The  Federal 
government  provides  funding  to  States 
that  have  primary  enforcement 
responsibility  for  their  drinking  water 
programs  through  the  Public  Water 
Systems  Supervision  Grants  program. 
Additional  funding  is  available  from 
other  programs  administered  eithw  by 
EPA  or  other  Federal  agencies.  These 
include  the  Drinking  Water  State 
Revolving  Fund  (DWSRF)  and  Housing 
and  Urban  Development's  Commimity 
Development  Block  Grant  Program.  For 
example,  SDWA  authorizes  the 
Administrator  of  the  EPA  to  award 
capitalization  grants  to  States,  which  in 
turn  can  provide  low  cost  loans  and 
other  types  of  assistance  to  eligible 
public  water  systems.  The  DWSRF 
assists  public  water  systems  with 
financing  the  costs  of  infr«8tructure 
needed  to  achieve  or  maintain 
comphance  with  SDWA  requirements. 
Each  State  will  have  considerable 
flexibility  to  determine  the  design  of  its 
program  and  to  direct  funding  toward 
its  most  pressing  compliance  and  public 
health  protection  needs.  States  may 
also,  on  a  matching  basis,  use  up  to  ten 
percent  of  their  DWSRF  allotments  for 


each  fiscal  year  to  assist  in  running  the 
State  drinking  water  program. 

c.  Estimates  of  Future  Compliance 
Costs  and  Disproportionate  Budgetary 
Effects.  To  meet  the  UMRA  requirement 
in  section  202,  EPA  analyzed  future 
compliance  costs  and  possible 
disproportionate  budgetary  effects.  The 
Agency  believes  that  the  cost  estimates, 
indicated  above  and  discussed  in  more 
detail  in  Section  IV  of  this  rule, 
accurately  characterize  future 
comphance  costs  of  the  rule. 

In  regard  to  the  disproportionate 
impacts,  EPA  considered  available  data 
sources  in  analyzing  the 
disproportionate  impacts  upon 
geographic  or  social  segments  of  the 
nation  or  industry.  This  analysis  was 
difficult  because  impacts  will  most 
likely  depend  on  a  system's  source 
water  characteristics  and  this  data  is  not 
available  for  all  systems.  However,  it 
should  be  noted  that  the  rule  uniformly 
protects  the  health  of  all  drinking  water 
system  users  regardless  of  the  size  or 
type  of  system.  Further  analysis 
revealed  that  no  geographic  or  social 
segment  patterns  were  likely  for  this 
rule.  One  observation  is  that  the 
historical  pattern  of  development  in  this 
country  led  most  large  cities  to  be 
developed  near  rivers  and  other  bodies 
of  water  useful  for  power, 
transportation,  and  drinking  water.  To 
the  extent  that  this  rule  affects  surface 
water,  it  in  most  ways  reflects  the 
distribution  of  population  and 
geography  of  the  nation.  No  rationale  for 
disproportionate  impacts  by  geography 
or  social  segment  was  identified.  This 
analysis,  therefore,  developed  three 
other  measures:  reviewing  the  impacts 
on  smaU  systems  versus  large  systems; 
reviewing  the  costs  to  public  versus 
private  water  systems;  and  reviewing 
the  household  costs  of  the  final  rule. 

First,  the  national  impacts  on  small 
systems  (those  serving  fewer  than 
10,000  people)  versus  large  systems 
(those  serving  10,000  people  or  more)  is 
indicated  in  Table  V-1.  The  higher  cost 
to  the  small  ground  water  systems  is 
mostly  attributable  to  the  large  number 
of  these  types  of  systems  (i.e.  there  are 
68,171  small  groimd  water  systems, 
1,320  large  ground  water  systems,  5,165 
small  surface  water  systems,  and  1,395 
large  surface  water  siur&ce  water 
systems). 


Table  V-l.— Annual  Cost  of  Compliance  for  Small  and  Urge  Systems  ($000)* 


Surface  Wtfer  Systems  (AU) 


Smal  systems 
(population 
<  10,000) 


$56,804 


Large  systems 

(poputation 

^10,000) 


$278,321 
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Table  V-1.— Annual  Cost  of  Compliance  for  Small  and  Large  Systems  ($000)*— Continuecl 


Grouml  Water  System  (All) 


t«tal 

-u — 


Smal 


mal  syttefns 

(population 

<10,(XX)) 


218,062 


274.866 


Large 


irge  systems 
(popufation 
210,000) 


130,661 


408.972 


*C^ts  calculated  at  a  7  percent  co«t  of  capital  and  include  one  time  start-up  costs. 


•njj 


i^  second  measure  of 
disproportionate  impact  evaluated  is  the 
relative  total  costs  to  public  versus 
private  water  systems,  by  size.  EPA 
believes  the  implementation  of  the  rule 
affects  both  public  and  private  water 
systems  equally,  with  the  variance  in 
total  cost  by  system  size  merely  a 
function  of  the  number  of  affected 
systei^. 

Tha  third  measure,  household  costs, 
can  also  be  used  to  gauge  the  impact  of 
a  regjolation  and  to  determine  whether 
there  are  disproportionately  high 
impacts  in  particiilar  segments  of  the 
population.  A  detailed  analysis  of 
household  cost  impacts  by  system  size 
and  system  type  are  presented  in 
Section  IV.E.  In  siunmary,  for  large 
surface  water  systems  EPA  estimates 
that  ^  percent  of  households  will  incur 
costs  of  less  than  $1  per  month  while 
0.3  pjarcent  of  households  will  inciir 
cost^  greater  than  $10  per  month.  For 
largej  ^imdwater  systems,  EPA 
estiii^tes  that  95  percent  of  households 
will  Ihcur  costs  of  less  than  $1  per 
month  while  1.0  percent  of  households 
will  ihcur  costs  greater  than  $10  per 
month-  For  small  surface  water  systems 
EPA  estimates  the  71  percent  of 
households  will  incur  costs  of  less  than 
$1  per  month  while  1  percent  of 
housiaholds  will  incur  costs  of  greater 
thani$10  per  month.  For  small 
grouhidwater  systems  EPA  estimates  that 
91  percent  of  households  will  inciu 
costs  of  less  than  $1  per  month  while  4 
perc^lit  of  households  will  incur  costs 
of  grater  than  $10  per  month. 

Tq4  household  analysis  tends  to 
overestimate  the  costs  per  household 
because  of  the  structure  and 
assiuaptions  of  the  methodology.  For 
exan^ple,  the  highest  per-household  cost 
would  be  incurred  in  a  system  using 
memibrane  technology,  lliese  systems, 
conversely,  might  seek  less  costly 
alternatives  sudi  as  point-of-use 
devices,  selection  of  alternative  water 
sour^,  or  connecting  into  a  larger 
regidiial  water  system.  The  overall  effect 
is  thn  costs  are  higher  in  smaller 
systefms,  and  a  hi^er  percentage  of 
thosf  systems  are  pubUcly  owned. 
Smaller  systems,  however,  represent  a 
largefel  portion  of  systems  that  are  not  in 


compliance  with  existing  regulations. 
EPA  believes  that  smaller  systems 
incurring  the  highest  household  costs 
may  also  inciu-  die  highest  reduction  in 
risk.  This  is  because  smaller  systems 
have  not  had  to  previously  comply  with 
a  TTHMs  standard  of  100  ug/L.  In  the 
RIA.  EPA  estimates  that  on  average, 
small  systems  will  achieve  about  twice 
as  much  reduction  in  risk  as  achieved 
by  larger  systems  (EPA.1998g). 

Based  on  the  analysis  above,  EPA 
does  not  beUeve  there  will  be 
disproportionate  impacts  on  small 
systems,  public  versus  private  systems, 
or  generally  by  household.  A  more 
detailed  description  of  this  analysis  is 
presented  in  the  EPA's  Unfunded 
Mandates  Reform  Act  Analysis  for  the 
Stage  1  DBP  Rule  (EPA,1998o). 

d.  Macro-economic  Effects.  As  *■ 
required  imder  UMRA  Section  202,  EPA 
is  required  to  estimate  the  potential 
macro-economic  effects  of  the 
regulation.  Macro-economic  effects  tend 
to  be  measurable  in  nationwide 
econometric  models  only  if  the 
economic  impact  of  the  regiUation 
reaches  0.25  percent  to  0.5  percent  of 
Gross  Domestic  Product  (GDP).  In  1997, 
real  GDP  Was  $7,188  billion  so  a  rule 
would  have  to  cost  at  least  $18  billion 
to  have  a  measurable  effect.  A  regulation 
with  a  smaller  aggregate  effect  is 
unlikely  to  have  any  measurable  impact 
unless  it  is  highly  focused  on  a 
particular  geographic  region  or 
economic  sector.  The  macro-economic 
effects  on  the  national  economy  from 
the  Stage  1  DBPR  should  be  negligible 
based  on  the  fact  that  the  total  annual 
costs  are  about  $701  million  per  year  (at 
a  7  percent  cost  of  capital)  and  the  costs 
are  not  expected  to  be  hi^y  focused  on 
a  particular  geographic  region  or  sector. 

e.  Summary  of  EPA's  Consultation 
with  State,  Local,  and  Tribal 
Governments  and  Their  Concerns. 
Under  UMRA  section  202,  EPA  is  to 
provide  a  summary  of  its  consultation 
with  elected  representatives  (or  their 
designated  authorized  employees)  of 
affected  State,  local  and  Tribal 
governments  in  this  rulemaking. 
Although  this  nUe  was  proposed  before 
UMRA  became  a  statutory  requirement, 
EPA  initiated  consultations  with 


governmental  entities  and  the  private 
sector  affected  by  this  rule  through 
various  means.  This  included 
participation  on  a  Regulatory 
Negotiation  Committee  chartered  under 
the  Federal  Advisory  Committee  Act 
(FACA)  in  1992-93  that  included 
stakeholders  representing  State  and 
local  governments,  public  health 
organizations,  pubUc  water  systems, 
elected  officials,  consumer  groups,  and 
environmental  groups. 

After  the  amendments  to  SDWA  in 
1996,  the  Agency  initiated  a  second 
FACA  process,  similarly  involving  a 
broad  range  of  stakeholders,  and  held 
meetings  during  1997  to  address  the 
expedited  deadline  for  promulgation  of 
the  Stage  1  DBPR  in  November  1998. 
EPA  established  the  M-DBP  Advisory 
Committee  to  collect,  share,  and  analyze 
new  data  reviewed  since  the  earUer  Reg. 
Neg.  process  and  also  to  build  a 
consensus  on  the  regulatory 
implications  of  this  new  information. 
The  M-DBP  Advisory  Committee 
estabUshed  a  technical  working  group  to 
assist  them  with  the  many  scientific 
issues  surrounding  this  rule.  The 
Committee  included  representatives 
from  organizations  such  as  the  National 
League  of  Qties,  the  National 
Association  of  Qty  and  County  Health 
Officials,  the  Association  of 
MetropoUtan  Water  Agencies,  the 
Association  of  State  Drinking  Water 
Administrators,  and  the  National 
Association  of  Water  Companies.  In 
addition,  the  Agency  invited  the  Native 
American  Water  Association  to 
participate  in  the  FACA  process  to 
develop  this  rule.  Although  they 
eventually  decided  not  to  take  part,  the 
Association  continued  to  be  informed  of 
meetings  and  developments  through  a 
stakeholdera  mailing  list. 

Stakeholders  who  participated  in  the 
FACA  processes,  as  well  as  all  other 
interested  members  of  the  public,  were 
invited  to  comment  on  the  proposed 
rule  and  NODAs.  Also,  as  part  of  the 
Agency's  Communication  Strategy.  EPA 
sent  copies  of  the  proposed  rule  and 
NODAs  to  many  stakeholders,  including 
six  tribal  associations. 

In  addition,  the  Agency  notified 
governmental  entities  and  the  private 
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sector  of  oppoitunities  to  provide  input 
on  this  Stage  1  DBPR  in  the  Federal 
Register  on  July  29, 1994  (59  FR 
38668— EPA,  1994A),  November  3. 1997 
(62  FR  5948S-^PA,  1997b).  and  on 
March  31. 1998  (63  FR  15974— EPA. 
1998a).  Additionally,  EPA  extended  the 
comment  period  for  the  March  31, 1998 
NODA  and  announced  a  pubUc  meeting 
to  address  new  information.  EPA 
received  approximately  213  written 
comments  on  the  July  29, 1994  notice, 
approximately  57  written  comments  on 
the  November  3, 1997  notice,  and 
approximately  41  written  comments  on 
the  March  31, 1998  notice.  Of  the  213 
comments  received  concerning  the  1994 
proposed  rule,  11%  were  from  States 
and  41%  were  bova  local  governments. 
Also,  one  comment  on  the  1994 
proposal  was  fit>m  a  tribal  group  that 
represented  43  tribes.  Of  the  57 
comments  received  concerning  the  1997 
Notice  of  Data  Availability,  18%  were 
bom  States  and  37%  were  from  local 
governments.  Of  the  41  comments 
received  on  the  1998  Notice  of  Data 
Availability  prior  to  the  close  of  the 
connnent  period,  5%  were  bom  States 
and  15%  were  from  local  governments. 
The  public  docket  for  this  rulemaking 
contains  all  comments  received  by  the 
Agency  and  provides  details  about  the 
nature  of  State,  local,  and  tribal 
government's  concerns.  State  and  local 
governments  raised  several  concerns 
including:  the  need  for  the  Stage  1 
DBPR;  the  high  costs  of  the  rule  in 
relation  to  the  uncertain  benefits;  the 
belief  that  not  allowing  predisinfection 
credit  would  increase  the  microbial  risk; 
and  the  need  for  flexibility  in 
implementing  the  Stage  1  DPBR  and 
lESWTR  to  insure  the  rules  are 
implemented  simultaneously.  The  one 
tribal  comment  noted  that  compliance 
would  come  at  a  cost  of  diverting  funds 
away  bom  other  important  drinking 
water  needs  such  as  maintaining 
drinking  water  infrastructure. 

EPA  understands  the  State,  local,  and 
tribal  governments  concerns  with  the 
costs  of  the  rule  and  the  need  to  provide 
additional  public  health  protection  for 
the  expenditure.  The  Agency  beUeves 
the  final  Stage  1  DPBR  will  provide 
pubUc  health  benefits  to  individuals  by 
reducing  their  exposiues  to  DBFs,  while 
not  requiring  excessive  capital 
expenditures.  As  discussed  above,  the 
majority  of  households  will  incur 
additional  costs  of  less  than  $1  per 
month.  As  discussed  in  section  in.E,  the 
final  rule  maintains  the  existing 
predisinfection  credit.  Finally,  in  the 
1997  DBF  NODA  (EPA.  1997b).  EPA 
requested  comment  on  four  alternative 
schedides  for  complying  with  the  Stage 
1  DBPR  Most  SUte  and  local 


conunenters  preferred  the  option  which 
provides  the  maximum  flexibility 
allowed  under  the  SDWA  for  systems  to 
comply  with  the  Stage  1  DBPR.  and  this 
is  the  option  EPA  selected  for  the  final 
rule. 

/.  Regulatory  Ahematives  Considered. 
As  required  under  Section  205  of  the 
UMRA.  EPA  considered  several 
regulatory  alternatives  developed  by  the 
R^  Neg  Committee  and  M-DBP 
Advisory  Committee  and  suggested  by 
stakeholders. 

The  Reg  Neg  Committee  considered 
several  options  including  a  proposed 
TTHMs  MCL  of  80  »ig/L  and  HAA5  MCL 
of  60  (ig/L  for  large  systems  (and  a 
simple  standard  of  100  pg/1  for  small 
systems).  Another  option  called  for  the 
use  of  precursor  removal  technology  to 
reduce  the  level  of  total  organic  carbon 
with  alternative  levels  ranging  frtim  4.0 
to  0.5.  Other  options  evaluated  included 
a  80  Mg/L  for  TTHMs.  60  jigA.  for  HAAS, 
and  4.0  for  TOC.  Finally,  an  option  was 
evaluated  of  a  80  ng/L  for  TTHMs,  60 
Mg/L  for  HAA5.  and  5.0  for  TOC.  The 
final  consensus  included  a  combination 
of  MCLs  which  would  be  equal  for  all 
system  size  categories  and  a  target  TOC 
level.  Allowing  small  systems  to  comply 
with  a  different  MCL  levels  was  rejected 
bebause  the  rale  would  not  adequately 
protect  the  health  of  the  population 
served  by  these  systems.  A  more 
detailed  description  of  these  alternatives 
is  discussed  in  the  document  Unfunded 
Mandates  Reform  Act  Analysis  for  the 
Stage  1  DBPR  Rule  which  can  be  found 
in  the  docket  (EPA,  1998o). 

Other  regulatory  alternatives  were 
considered  by  the  M-DBP  Advisory 
Committee  and  these  alternatives  had 
the  overall  effect  of  reducing  the  cost  of 
the  final  rule.  For  example,  the  M-DBP 
Advisory  Committee  recommended 
maintaining  the  predisinfection  credit 
after  reviewing  data  which  suggested 
that  many  systems  could  probably  meet 
the  proposed  MCLs  for  DBFs  while 
maintaining  current  disinfection 
practices.  This  decision  was  important 
because  systems  woiild  have  had  to 
incur  large  capital  costs  to  remain  in 
comphance  with  disinfection 
requirements  if  predisinfiaction  credits 
were  disallowed.  Thus  by  allowing 
predisinfection.  the  overall  cost  of  the 
rule  was  lowered. 

Also,  the  Committee  recommended 
exempting  systems  for  the  enhanced 
coagulation  reqiiirements  based  on  their 
raw  water  quality.  For  example,  systems 
vnth  raw-water  TOC  of  less  fiian  or 
equal  to  2.0  mg/L  and  raw-water  SUVA 
of  less  than  or  equal  to  2.0  L/mg-m 
would  be  exempt  from  the  enhanced 
coagulation  requirements.  This 
exclusion  was  intended  to  promote  cost- 


effsctive  enhanced  coagulation  (i.e., 
obtaining  efficiencies  of  TOC  removal 
without  excessive  sludge  production 
and  associated  costs). 

In  conclusion.  EPA  believes  that  the 
alternative  selected  for  the  Stage  1  DBPR 
is  the  most  cost-effective  option  that 
achieves  the  objectives  of  me  rule.  For 
a  complete  discussion  of  this  issue  see 
EPA's  Regidatory  Impact  Analysis  of  the 
Stage  1  DisinfiBctants/Disinfection 
Byproducts  Rule  (EPA,1998g). 

3.  Impacts  on  Small  Governments 

The  1994  Stage  1  DBPR  proposal  was 
done  without  the  benefit  of  the  UMRA 
requirements.  However,  in  preparation 
for  the  final  rule.  EPA  conducted 
analysis  on  small  government  impacts 
and  included  small  government  officials 
or  their  designated  representatives  in 
the  rule  making  process.  The  FACA 
processes  gave  a  variety  of  stakeholders, 
including  small  governments,  the 
opportimity  for  timely  and  meaningfid 
participation  in  the  regulatory 
development  process.  Representatives  of 
small  government  organizations  were  on 
both  the  Reg.  Neg.  Committee  and  the 
M-DBP  Advisory  Committee  and  their 
representatives  attended  public 
stakeholder  meetings.  Groups  such  as 
the  National  Association  of  Qty  and 
Coimty  Health  Officials  and  the 
National  League  of  Cities  participated  in 
the  rulemaking  process.  lluDugh  such 
participation  and  exchange.  EPA 
notified  potentially  affected  small 
governments  of  requirements  imder 
consideration  and  provided  officials  of 
affected  small  governments  with  an 
opportunity  to  have  meaningful  and 
timely  input  into  the  development  of 
regulatoiy  proposals. 

m  addition.  EPA  will  educate,  inform, 
and  advise  small  systems  including 
those  run  by  small  government  about 
DBPR  requirements.  One  of  the  most 
important  components  of  this  process  is 
the  Small  Entity  Compliance  Guide,  as 
required  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  This  plain-English  guide  will 
explain  what  actions  a  email  entity  must 
take  to  comply  with  the  rule.  Also,  the 
Agency  is  developing  feet  sheets  that 
concisely  describe  various  aspects  and 
requirements  of  the  DBPR 

D.  National  Technology  Transfer  and 
Advancement  Act 

Under  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA).  the  Agency  is  required  to 
use  voluntary  consensus  standards  in  its 
regulatory  activities  imless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
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standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices,  etc.)  that  are 

S sloped  or  adopted  by  voluntary 
census  standards  bodies.  Where 
lable  and  potentially  applicable 
vd^untary  consensus  standards  are  not 
u^^  by  EPA,  the  Act  requires  the 
Agency  to  provide  Congress,  through 
OMB,  an  explanation  of  the  reasons  for 
notusing  such  standards. 

Ip^A's  process  for  selecting  the 
aiiilyticed  test  methods  is  consistent 
with  section  12(d)  of  the  NTTAA.  EPA 
performed  literature  searches  to  identify 
aiialytical  methods  from  industry, 
adademia,  voluntary  consensus 
standards  bodies,  and  other  parties  that 
covld  be  used  to  measure  disinfectants, 
DBPs,  and  other  parameters.  In  addition, 
EPA's  selection  of  the  methods 

5nefited  from  the  recommendations  of 
Advisory  Committee  established 
lider  the  FACA  Act  to  assist  the 
Agency  with  the  Stage  1  DBPR.  The 
Cplmnittee  made  available  additional 
tek^mical  experts  who  were  well-versed 
in  poth  existing  analytical  methods  and 
new  developments  in  the  field. 

I  Tlie  results  of  these  efforts  form  the 
bisis  for  the  analytical  methods  in 
tdday's  rule  whidi  includes:  eight 
methods  for  measuring  different  DBPs, 
of  which  five  are  EPA  methods  and 
tl^^  are  voluntary  consensus 
standards;  nine  methods  for  measuring 
disinfectants,  all  of  which  are  voluntary 
consensus  standards;  three  voluntary 
cp^sensus  methods  for  measuring  TOC; 
twb  EPA  methods  for  measuring 
b|^mide;  one  voluntary  consensus 
niethod  for  measuring  UV2S4.  and  both 
governmental  and  voluntary  consensus 
methods  for  measiiring  alkalinity. 

Sire  applicable  voluntary  consensus 
dards  were  not  approved,  this  was 
to  their  inability  to  meet  the  data 
qtijaUty  objectives  (e.g.  accuracy, 
sensitivity,  quality  control  procedures) 
ssary  for  demonstration  of 
ipliance  with  the  relevant 
luirement. 
1  the  1997  NODA,  EPA  requested 

lent  on  voluntary  consensus 
idards  that  had  not  been  addressed 
which  should  be  considered  for 
lition  to  the  list  of  approved 
lytical  methods  in  die  final  rule.  No 
litional  consensus  methods  were 
ssted  by  commenters. 

'xecutive  Order  12866:  Regulatory 
ning  and  Review 

nder  Executive  Order  12866,  (58  FR 
44— EPA,  1993c)  the  Agency  must 
ermine  whether  the  regulatory  action 
i^  ^'significant"  and  therefore  subject  to 
C  MB  review  and  the  requirements  of 
tl  I  i  Executive  Order.  The  Order  defines 


"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

1.  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

2.  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

3.  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

4.  Raise  novel  legal  or  poUcy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  a  "significant  regulatory 
action"  because  it  will  have  an  annual 
effect  on  the  economy  of  SlOO  million 
or  more.  As  such,  this  action  was 
submitted  to  OMB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  are  documented  in 
the  public  record. 

F.  Executive  Order  12898: 
Environmental  Justice 

Executive  Order  12898  establishes  a 
Federal  policy  for  incorporating 
environmental  justice  into  Federal 
agency  missions  by  directing  agencies  to 
identify  and  address  disproportionately 
high  and  adverse  human  health  or 
environmental  effects  of  its  programs, 
policies,  and  activities  on  minority  and 
low-income  populations.  The  Agency 
has  considered  environmental  justice 
related  issues  concerning  the  potential 
impacts  of  this  action  and  has  consulted 
with  minority  and  low-income 
stakeholders. 

Two  aspects  of  today's  rule  comply 
with  the  Environmental  Justice 
Executive  Order  which  requires  the 
Agency  to  consider  environmental 
justice  issues  in  the  rulemaking  and  to 
consult  with  Environmental  Justice  (EJ) 
stakeholders.  They  can  be  classified  as 
follows:  (1)  the  overall  nature  of  the 
-rule,  and  (2)  the  convening  of  a 
stakeholder  meeting  specifically  to 
address  environmental  justice  issues. 
The  Stage  1  DBPR  applies  to  community 
water  systems  and  nontransient 
noncommunity  water  systems  that  treat 
their  water  with  a  chemical  disinfectant 
for  either  primary  or  residual  treatment. 
Consequently,  the  health  protection 
benefits  this  rule  provides  are  equal 
across  all  income  and  minority  groups 
within  these  communities. 


Finally,  as  part  of  EPA's 
responsibilities  to  comply  with  E.O. 
12898,  the  Agency  held  a  stakeholder 
meeting  on  March  12, 1998  to  address 
various  components  of  pending 
drinking  water  regulations;  and  how 
they  may  impact  sensitive  sub- 
populations,  minority  populations,  and 
low-income  populations.  Topics 
discussed  included  treatment 
techniques,  costs  and  benefits,  data 
quality,  health  effects,  and  the 
regiilatory  process.  Participants 
included  national,  state,  tribal, 
municipal,  and  individual  stakeholders. 
EPA  conducted  the  meetings  by  video 
conference  call  between  eleven  cities. 
This  meeting  was  a  continuation  of 
stakeholder  meetings  that  started  in 
1995  to  obtain  input  on  the  Agency's 
Drinking  Water  Programs.  The  major 
objectives  for  the  Ntercb  12, 1998 
meeting  were: 

•  Soucit  ideas  from  EJ  stakeholders 
on  known  issues  concerning  current 
drinking  water  regulatory  efforts; 

•  Identify  key  issues  of  concern  to  EJ 
stakeholders;  and 

•  Receive  suggestions  from  EJ 
stakeholders  concerning  ways  to 
increase  representation  of  EJ 
communities  in  OGWDW  regulatory 
efforts. 

In  addition,  EPA  developed  a  plain- 
English  guide  specifically  for  this 
meeting  to  assist  stakeholders  in 
understanding  the  multiple  and 
sometimes  complex  issues  surrounding 
drinking  water  regulation. 

Overul,  EPA  believes  this  rule  will 
equally  protect  the  health  of  all  minority 
and  low-income  populations  served  by 
systems  regulated  under  this  rule  from 
exposure  to  DBPs. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Enviromnental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  applies  to  any 
rule  initiated  after  April  21, 1997,  or 
proposed  after  April  21, 1998,  that  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.0. 12866 
and  (2)  concerns  an  environmental 
health  or  safety  risk  that  EPA  has  reason 
'  to  believe  may  have  a  disproportionate 
effect  on  children.  If  the  regulatory 
action  meets  both  criteria,  the  Agency 
must  evaluate  the  environmental  health 
or  safety  effects  of  the  planned  rule  on 
children,  and  explain  why  the  planned 
regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  the 
Agency. 

The  final  Stage  1  DBPR  is  not  subject 
to  the  Executive  Order  because  EPA 
published  a  notice  of  proposed 
rulemaking  before  April  21, 1998. 
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However,  EPA's  policy  since  November 
1, 1995,  is  to  consistently  and  explicitly 
consider  risks  to  infants  and  children  in 
all  risk  assessments  generated  during  its 
decision  making  process  including  the 
setting  of  standards  to  protect  public 
health  and  the  environment. 

EPA's  Office  of  Water  has  historically 
considered  risks  to  sensitive 
populations  (including  fetuses,  infants, 
and  children]  in  establishing  drinking 
water  assessments,  advisories  or  other 
guidance,  and  standards  (EPA,  1989c 
and  EPA,  1991).  The  disinfection  of 
public  drinking  water  supplies  to 
prevent  waterbome  disease  is  the  most 
successful  public  health  program  in  U.S. 
history.  However,  niunerous  chemical 
byproducts  (DBPs)  result  from  the 
reaction  of  chlorine  and  other 
disinfectants  with  naturally  occurring 
organic  and  inorganic  material  in  source 
water,  and  these  may  have  potential 
health  risks.  Thus,  maximizing  health 
protection  for  sensitive  subpopulations 
requires  balancing  risks  to  achieve  the 
recognized  benefits  of  controlling 
waterbome  pathogens  while  minimizing 
risk  of  potential  DBP  toxicity.  Human 
experience  shows  that  waterbome 
disease  from  pathogens  in  drinking 
water  is  a  major  concern  for  children 
and  other  subgroups  (elderly,  immune 
compromised,  pregnant  women) 
because  of  their  greater  vulnerabilities 
(Gerba  et  al.,  1996).  Based  on  animal 
studies,  there  is  also  a  concern  for 
potential  risks  posed  by  DBPs  to 
children  and  pregnant  women  (EPA, 
19948;  EPA.  1998a). 

In  developing  this  regulation,  risks  to 
sensitive  subpopulations  (including 
fetuses  and  children)  were  taken  into 
account  in  the  assessments  of 
disinfectants  and  disinfection 
byproducts.  A  description  of  the  data 
available  for  evaluating  risks  to  children 
and  the  conclusions  drawn  can  be  found 
in  the  public  docket  for  this  rulemaking 
(EPA.  1998h).  In  addition,  the  Agency 
has  evaluated  alternative  regulatory 
options  and  selected  the  option  that  will 
provide  the  greatest  benefits  for  all 
people  including  children.  See  the 
regulatory  impact  analysis  for  a 
complete  discussion  of  the  different 
options  ctmsidered.  It  should  also  be 
noted  that  the  lESTWR,  which 
accompanies  this  final  rule,  provides 
better  controls  of  pathogens  and 
achieves  the  goal  of  increasing  the 
protection  of  children. 

H.  Ck)nsultations  With  the  Science 
Advisory  Board.  National  Drinking 
Water  Advisory  Council,  and  the 
Secretary  of  Health  and  Human  Services 

In  aocoidance  with  section  1412  (d) 
and  (e)  of  the  Act.  the  Agency  submitted 


the  proposed  Stage  1  DBP  rule  to  the 
Science  Advisory  Board,  National 
Drinking  Water  Advisory  Coimcil 
(NDWAC).  and  the  Secretary  of  Health 
and  Human  Services  for  their  review. 
EPA  has  evaluated  comments  received 
from  these  organizations  and  considered 
them  in  developing  the  final  Stage  1 
DBP  rule. 

/.  Executive  Order  12875:  Enhancing  the 
Intergovernmental  Partnership 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting.  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
conmnmications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Older  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

EPA  has  concluded  that  this  mle  will 
create  a  mandate  on  State,  local,  and 
tribal  governments  and  that  the  Federal 
government  will  not  provide  all  of  the 
funds  necessary  to  pay  the  direct  costs 
incurred  by  the  State,  local,  and  tribal 
governments  in  complying  with  the 
mandate.  In  developing  this  rule,  EPA 
consulted  with  State  and  local 
governments  to  enable  them  to  provide 
meaningful  and  timely  input  in  the 
development  of  this  rule.  EPA  also 
invited  the  Native  American  Water 
Association  to  participate  in  the  FACA 
process  to  develop  this  rule,  but  they 
decided  not  to  take  part  in  the 
deliberations. 

As  descMbed  in  Section  V.C.2.e,  EPA 
held  extensive  meetings  with  a  variety 
of  State  and  local  representatives,  who 
provided  meaningful  and  timely  input 
in  the  development  of  the  proposed 
rule.  State  and  local  representatives 
were  also  part  of  the  FACA  committees 
involved  in  the  development  of  this 
rule.  Summaries  of  the  meetings  have 
been  included  in  the  public  d(x:ket  for 
this  rulemaking.  See  section  V.C.2.e  for 
siunmaries  of  the  extent  of  EPA's 


consultation  with  State,  local,  and  tribal 
governments;  the  nature  of  the 
government  concems;  and  EPA's 
position  supporting  the  need  to  issue 
this  mle. 

/.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  0>A  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concems, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  mattera  that 
significantiy  or  imiquely  affect  their 
commimities." 

EPA  has  concluded  that  this  mle  will 
significantly  affect  communities  of 
Indian  tribal  governments.  It  will  also 
impose  substantial  direct  compliance 
costs  on  such  communities,  and  the 
Federal  government  will  not  provide  all 
the  funds  necessary  to  pay  the  direct 
costs  incurred  by  the  tribal  governments 
in  complying  with  the  rule.  In 
developing  this  rule,  EPA  consulted 
with  representatives  of  tribal 
governments  pursuant  to  both  Executive 
Order  12875  and  Executive  Order 
13084.  EPA's  consultation,  the  nature  of 
the  governments'  concems.  and  EPA's 
position  supporting  the  need  for  this 
rule  are  discussed  above  in  the 
preamble  section  that  addresses 
compliance  with  Executive  Order 
1287^.  Specifically  in  developing  this 
rule,  the  Agency  invited  the  Native 
American  Water  Association  to 
participate  in  the  FACA  process  to 
develop  this  rule.  Although  they 
eventually  decided  not  to  take  part,  the 
Association  continued  to  be  informed  of 
meetings  and  developments  through  a 
stakeholders  mailing  list.  As  described 
in  Section  V.C.2.e  of  the  discussion  on 


Federal  Register/ Vol.  63.  No.  241 /Wednesday,  December  16,  1998 /Rules  and  Regulations      69459 


UMRA,  EPA  held  extensive  meetings 
that  provided  the  opportimity  for 
meaningful  and  timely  input  in  the 
development  of  the  proposed  rule. 
St^mmaries  of  the  meetings  have  been 
induded  in  the  public  docket  for  this 
rulemaking. 

K.  Submission  to  Congress  and  the 
G^tieml  Accounting  Office 

[The  Congressional  Review  Act,  5 
UJ3.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fai^ess  Act  of  1996,  generally  provides 

Sfore  a  rule  may  take  effect,  the 
promulgating  the  rule  must 
a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
C6tigress  and  to  the  Comptroller  General 
ofi^e  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
thia  U.S.  Hotise  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
thia  Federal  Register.  A  jna]ot  rule 
cannot  take  effect  imtil  60  days  after  it 
is  published  in  the  Federal  Regiater. 
Tlus  rule  is  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2).  This  rule  will  be 
effective  February  16, 1999. 

LlLikely  Effect  of  Compliance  With  the 
S^ge  1  DBPR  on  the  Technical, 
Financial,  and  Managerial  Capacity  of 
Pifplic  Water  Systems 

Section  1420(d)(3)  of  the  SDWA  as 
annnded  requires  that,  in  promulgating 
a  NPDWR,  the  Administrator  shall 
iriqlude  an  analysis  of  the  likely  effect 
o^  Compliance  with  the  regulation  on 
the  technical,  financial,  and  managerial 
capacity  of  public  water  systems.  The 
fojUowing  analysis  has  been  performed 
toj  fulfill  this  statutory  obligation. 

Overall  water  system  capacity  is 
dehned  in  EPA  guidance  (EPA  816-R- 
9^4-006)  as  the  ability  to  plan  for, 
actlueve,  and  maintain  compliance  with 
applicable  drinking  water  standards. 
Capacity  has  three  components: 

leal,  managerial,  and  financial. 

Technical  capacity  is  the  physical  and 

srational  ability  of  a  water  system  to 
9t  SDWA  requirements.  Tedmical 
capacity  refers  to  the  physical 
iq^astructure  of  the  water  system, 

3 (finding  the  adequacy  of  soiuce  water 
id  the  adequacy  of  treatment,  storage, 
id  distribution  infiastructure.  It  also 
refers  to  the  ability  of  system  personnel 
tcj  adequately  operate  and  maintain  the 
syf  tem  and  to  otherwise  implement 
requisite  technical  knowledge.  A  water 
system's  technical  capacity  can  be 
determined  by  examining  key  issues 

3'    uestions,  including: 
ource  water  adequacy.  Does  the 
siitem  have  a  reliable  source  of 


drinking  water?  Is  the  source  of 
generally  good  quality  and  adequately 
protected? 

•  Infrastructure  adequacy.  Can  the 
system  provide  water  that  meets  SDWA 
standards?  What  is  the  condition  of  its 
infrastructure,  including  well(s)  or 
source  water  intakes,  treatment,  storage, 
and  distribution?  What  is  the 
infrastructure's  life  expectancy?  Does 
the  system  have  a  capital  improvement 
plan? 

•  Technical  knowledge  and 
implementation.  Is  the  system's  operator 
certified?  Does  the  operator  have 
siiffident  technical  knowledge  of 
applicable  standards?  Can  the  operator 
effectively  implement  this  technical 
knowledge?  Does  the  operator 
understand  the  system's  technical  and 
operational  characteristics?  Does  the 
system  have  an  effective  operation  and 
maintenance  program? 

Managerial  capacity  is  the  ability  of  a 
water  system  to  conduct  its  affairs  in  a 
manner  enabling  the  system  to  achieve 
and  maintain  compliance  with  SDWA 
requirements.  Managerial  capacity  refers 
to  the  system's  institutional  and 
administrative  capabilities. 

Managerial  capacity  can  be  assessed 
through  key  issues  and  questions, 
including: 

•  Ownership  accoimtability.  Are  the 
system  owner(s)  clearly  identified?  Can 
they  be  held  accountable  for  the  system? 

•  Staffing  and  organization.  Are  the 
system  operators)  and  manager(s) 
clearly  identified?  Is  the  system 
properly  organized  and  staffed?  Do 
personnel  understand  the  management 
aspects  of  regulatory  requirements  and 
system  operations?  Do  they  have 
adequate  expertise  to  manage  water 
system  operations?  Do  personnel  have 
the  necessary  licenses  and 
certifications? 

•  Effective  external  linkages.  Does  the 
system  interact  well  with  customers, 
regulators,  and  other  entities?  I^  the 
system  aware  of  available  external 
resources,  such  as  technical  and 
financial  assistance? 

Financial  capacity  is  a  water  system's 
ability  to  acquire  and  manage  sufficient 
financial  resources  to  allow  the  system 
to  achieve  and  maintain  compliance 
with  SDWA  requirements. 

Financial  capacity  can  be  assessed 
through  key  issues  and  questions, 
including: 

•  Revenue  sufficiency.  Do  revenues 
cover  costs?  Are  water  rates  and  charges 
adequate  to  cover  the  cost  of  water? 

•  Credit  worthiness.  Is  the  system 
financially  healthy?  Does  it  have  access 
to  capital  through  pubUc  or  private  . 
sources? 


•  Fiscal  management  and  controls. 
Are  adequate  books  and  records 
maintained?  Are  appropriate  budgeting, 
accounting,  and  financial  planning 
methods  used?  Does  the  system  manage 
its  revenues  effectively? 

There  are  76,051  systems  affected  by 
this  rule.  Of  these,  12,998  will  have  to 
modify  their  treatment  process  and 
undertake  disinfectant  and  DBP 
monitoring  and  reporting.  Some  of  this 
smaller  group  may  also  be  required  to 
do  DBP  precursor  monitoring  and 
reporting.  The  other  63,063  systems  will 
need  to  do  disinfectant  and  DBP 
monitoring  and  reporting,  but  will  not 
need  to  modify  their  treatment  process. 
Some  of  this  larger  group  may  also  be 
required  to  do  DBP  precursor 
monitoring  and  reporting. 

Systems  not  modifying  treatment  are 
not  generally  expected  to  require 
significantly  increased  technical, 
financial,  or  managerial  capacity  to 
comply  with  these  new  requirements. 
Certainly  some  individual  fedlities  may 
have  weaknesses  in  one  or  more  of  these 
areas  but  overall,  systems  should  have 
or  be  able  to  obtain  the  capacity  needed 
for  these  activities. 

Systems  needing  to  modify  treatment 
will  employ  one  or  more  of  a  variefy  of 
steps.  The  steps  expected  to  be 
employed  by  50%  or  more  of  subpart  H 
systems  and  by  eight  percent  or  more  of 
ground  water  systems  covered  by  the 
rule  include  a  combination  of  low  cost 
alternatives,  including  switching  to 
chloramines  for  residual  disiniiection, 
moving  the  point  of  disinfectant 
application,  and  improving  preciu«or 
removal.  EPA  estimates  that  less  than 
seven  percent  of  systems  in  any  category 
will  resort  to  higher  cost  alternatives, 
such  as  switching  to  ozone  or 
chloramines  for  primary  disinfection  or 
using  GAC  or  membranes  for  precursor 
removal.  These  higher  cost  alternatives 
may  also  provide  other  treatment 
benefits,  so  the  cost  may  be  somewhat 
offset  by  eliminating  the  need  for 
technologies  to  remove  other 
contaminants.  Some  of  these  systems 
may  choose  nontreatment  alternatives 
such  as  consolidation  with  another 
system  or  changing  to  a  higher  quality 
water  source. 

Furthermore,  there  are  a  number  of 
actions  that  are  expected  to  be  taken 
disproportionately  by  smaller  sized 
systems  (that  is  to  say,  a  greater 
percentage  of  smaller  sized  systems  will 
undertake  than  will  larger  sized 
systems).  These  steps  iaclude  increased 
plant  staffing  and  additional  staff 
training  to  understand  process  control 
strategy.  Small  systems  will  be  required 
to  do  this  since  larger  systems  have 
already  undertaken  these  changes  to 
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some  extent  for  compliance  with  the 
1979  TTHM  rule. 

For  many  systems  serving  less  than 
10.000  persons  which  need  to  make 
treatment  modifications,  an 
enhancement  of  technical,  financial, 
and  managerial  capacity  may  likely  be 
needed.  As  the  preceding  paragraph 
makes  clear,  these  systems  will  be 
making  structural  improvements  and 
enhancing  laboratory  and  staff  capacity. 
Larger  sized  systems  have  typically 
already  made  these  improvements  as 
part  of  normal  operations.  Meeting  the 
requirements  of  the  Stage  1  DBPR  will 
require  operating  at  a  higher  level  of 
sophistication  and  in  a  better  state  of 
repair  than  some  plants  serving  less 
than  10,000  people  have  considered 
acceptable  in  the  past. 

Certainly  there  will  be  exceptions  in 
systems  serving  both  below  10,000 
persons  and  above.  Some  larger  plants 
will  doubtless  find  their  technical, 
managerial,  and  financial  capacity  taxed 
by  the  new  requirements.  Likewise, 
some  plants  serving  less  than  10,000 
persons  will  already  have  more  than 
adequate  technical,  financial,  and 
managerial  capacity  to  meet  these 
requirements.  However,  in  general,  the 
systems  serving  less  than  10,000 
persons  needing  to  make  treatment 
modifications  will  be  the  ones  most 
needing  to  enhance  their  capacity. 
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IM.: 


rortbe  reasons  set  out  in  the 
poaamble,  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART9-{AMEN0ED] 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Undioiity:  7  U.S.C  135  et  seq.,  136-136y; 
IS  U.S.C  2001,  2003,  2005,  2006,  2601-2671; 
2li  U.S.C  331j,  346a,  348;  31  U.S.C  9701:  33 
UJS.C  1251  etseq..  1311, 1313d.  1314, 1318, 
13^1, 1326, 1330, 1342, 1344, 1345  (d)  and 
(e),  1361;  E.0. 11735,  38  PR  21243,  3  CFR, 
1971-1975  Comp.  p.  973;  42  U.S.C  241, 
24ab,  243,  246,  300f.  300g.  300g-l,  300g-2, 
3a(ig-3,  300g-«,  30(%-5,  300g-6,  300)-l, 
30(^2,  300i-3.  300H>  300)-9, 1857  et  seq., 
6901-6992k.  7401-7671q,  7542,  9601-9657, 
11023, 11048. 


\i 


In  §  9.1  the  table  is  amended  by 
adding  under  the  indicated  heading:  the 
new  entries  in  numerical  order  to  read 
ai  follows: 


fill    0MB approvals underHie 
Refli'^tkNi  AcL 

*        •        •        • 


N I  ionai  Primafy  Drinking 
I  Ifalar  Reguialions 


40  CFR  dlalion 


0MB  con- 
trol No. 


PART  141-4IATIONAL  PRIMARY 
DRINKINQ  WATER  REGULATIONS 

3.  The  authority  citation  for  part  141 
continues  to  read  as  follows: 

AsdMMitjr:  42  U.S.C  300t  300g-l,  300g-2, 
3O0g-3,  300g-«.  300g-5,  300g-6,  30(^, 
300H>  uui  30(4-11. 

4.  Section  141.2  is  amended  by 
adding  the  following  definitions  in 
alphabetical  order  to  read  as  follows: 

f141^    DeflnWons. 


.130-141.132 
.134-141.135 


2040-0204 
2040-0204 


Enhanced  coagulation  means  the 
addition  of  suffident  coagulant  for 
improved  removal  of  disinfectim 
byproduct  precursors  by  conventicnial 
filtration  treatment. 
*        •        •        •        • 

Enhanced  softening  means  the 
improved  removal  of  disinfection 
byproduct  precursors  by  precipitative 
softening. 

GAClO  means  granidar  activated 
carbon  fiher  beds  with  an  empty-bed 
contact  time  of  10  minutes  based  on 
average  daily  flow  and  a  carbon 
reactivation  frequency  of  every  180 
days. 

HaJoacetic  acids  (five)  (HAAS)  mean 
the  sum  of  the  concentrations  in 
miUigrams  per  Uter  of  the  haloaoetic 
add  compounds  (monochloroacetic 
add,  dichloroacetic  add,  trichloroacetic 
add,  monobromoacetic  add,  and 
dibromoacetic  add),  roimded  to  two 
significant  figures  after  addition. 

Maximum  residual  disinfectant  level 
(MRDL)  means  a  level  of  a  disinfectant 
added  for  water  treatment  that  may  not 
be  exceeded  at  the  consiuner's  tap 
without  an  unacceptable  possibility  of 
adverse  health  eSiscts.  For  chlorine  and 
chloramines,  a  PWS  is  in  compliance 
with  the  MRDL  when  the  running 
annual  average  of  monthly  averages  of 
samples  taken  in  the  distribution 
system,  computed  quarterly,  is  less  than 
or  equal  to  the  MRDL.  For  chlorine 
dioxide,  a  PWS  is  in  compliance  with 
the  MRDL  when  daily  samples  are  taken 
at  the  entrance  to  the  distribution 
system  and  no  two  consecutive  daily 
samples  exceed  the  MRDL.  MRDLs  are 
enforceable  in  the  same  manner  as 
maximum  contaminant  levels  under 
Section  1412  of  the  Safe  Drinking  Water 
Ad.  There  is  convincing  evidence  that 
addition  of  a  disinfectant  is  necessary 
for  control  of  wateibome  microbial 
contaminants.  Notwithstanding  the 
MRDLs  listed  in  §  141.65,  operators  may 
increase  residual  disinfectant  levels  of 
dilorine  or  chloramines  (but  not 


chlorine  dioxide)  in  the  distribution 
system  to  a  level  and  for  a  time 
necessary  to  proted  public  health  to 
address  spedfic  microbiological 
contamination  problems  caused  by 
circumstances  such  as  distribution  line 
breaks,  storm  runoff  events,  source 
water  contamination,  or  cross- 
connections. 


Maximum  residual  disinfectant  level 
goal  (MRDLG)  means  the  maximum 
level  of  a  disinfectant  added  for  water 
treatment  at  which  no  known  or 
antidpated  adverse  efbd  on  the  health 
of  persons  would  occtn,  and  which 
allows  an  adequate  margin  of  safety. 
MRDLGs  are  nonenforoMble  health 
goals  and  do  not  refled  the  benefit  of 
the  addition  of  the  chemical  for  control 
of  waterbome  microbial  contaminants. 
•        •        •        •       • 

Subpart  H  systems  means  public 
water  systems  using  siufiBce  water  or 
ground  water  under  the  dired  influence 
of  sur&ce  water  as  a  source  that  are 
sub|ed  to  the  requirements  of  subpart  H 
of  this  part. 

SUVA  means  Spedfic  Ultraviolet 
Absorption  at  254  nanometers  (nm),  an 
indicator  of  the  humic  content  of  water. 
It  is  a  calculated  parameter  obtained  by 
dividing  a  sample's  ultraviolet 
absorption  at  a  wavelength  of  254  nm 
(UV  234)  (in  m  '■)  by  its  concentration  of 
dissolved  organic  carbon  (IXX3)  (in  mg/ 
L). 

Total  Organic  Carbon  (TOC)  means 
total  organic  carbon  in  mg/L  measured 
using  heat,  oxygen,  ultraviolet 
irradiation,  chemical  oxidants,  or 
combinations  of  these  oxidants  that 
convert  organic  carbon  to  carbon 
dioxide,  rounded  to  two  significant 
figures. 

5.  Section  141.12  is  revised  to  read  as 
follows: 

§141.12   MaxtnMHn  ooiitaininant  levels  for 

The  maximum  contaminant  level  of 
0.10  mg/L  for  total  trihalomethanes  (the 
sum  of  the  concentrations  of 
bromodichloromethane, 
dibromochloromethane, 
tribromomethane  (bromoform),  and 
trichloromethane  (chloroform))  appUes 
to  subpart  H  community  water  systems 
which  serve  a  population  of  10,000 
people  or  more  until  December  16, 
2001.  This  level  applies  to  community 
watOT  systems  that  use  only  ground 
water  not  imder  the  dired  influence  of 
surfeoe  water  and  serve  a  population  of 
10,000  people  or  more  until  December 
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16,  2003.  Compliance  with  the 
maximum  contaminant  level  for  total 
tiihalomethanes  is  calculated  piusuant 
to  §  141.30.  After  IDecember  16.  2003, 
this  section  is  no  longer  applicable. 
6.  Section  141.30  is  amended  by 
revising  the  the  first  sentences  in 
paragraphs  (d)  and  (f)  and  adding 
paragraph  (h)  to  read  as  follows: 

§141^   ToMtrihalonwlhanas  sampling, 
analytical  and  oHmt  iwiutfanMntE. 

•  •        •        •        * 

(d)  CompUance  with  §  141.12  shall  be 
determined  based  on  a  running  annual 
average  of  quarterly  samples  collected 
by  the  system  as  prescribed  in 
paragraph  (b)(1)  or  (2)  of  this 
section.  •  •  * 

*  •        •        •        * 

(f)  Before  a  community  water  system 
makes  any  significant  modifications  to 
its  existing  treatment  process  for  the 
purposes  of  achieving  compliance  with 
§  141.12.  such  system  must  submit  and 
obtain  State  approval  of  a  detailed  plan 
setting  f(»th  its  proposed  modification 
and  those  safisguards  that  it  will 
implement  to  ensure  that  the 
bacteriological  quality  of  the  drinking 
water  served  by  such  system  will  not  be 
adversely  affacted  by  such 
modification.  *  *  • 


(h)  The  requiranents  in  paragraphs  (a) 
through  (g)  of  this  section  apply  to 
subpart  H  community  water  systems 
which  serve  a  population  of  10,000  or 
mate  until  Deosmber  16,  2001.  The 
requirements  in  paragraphs  (a)  through 
(g)  of  this  section  apply  to  community 
water  systems  which  use  only  groimd 
water  not  under  the  direct  influence  of 
surface  water  that  add  a  disinfectant 
(oxidant)  in  any  part  of  the  treatment 
process  and  serve  a  population  of 
10.000  or  more  until  December  16, 2003. 
After  December  16,  2003,  this  section  is 
no  longer  applicable. 

7.  Section  141.32  is  amended  by 
revising  the  heading  in  paragraph  (a) 
introductory  text,  the  first  sentence  of 
paragraph  (a)(l)(iii)  introductory  text, 
and  Uie  first  sentence  of  paragraph  (c), 
and  adding  paragraphs  (a)(l)(iii)(E)  and 
(e)  (76)  through  (81).  to  read  as  follows: 

1141.32   PubHenotiflcailoii. 

(a)  Maximum  contaminant  levels 
(Mds),  maximum  residual  disinfectant 
levels  IhOiDU).  *  *  • 

(1) '  •  • 

(iii)  For  violations  of  the  MCLs  of 
contaminants  or  MRDLs  of  disinfiectants 
that  may  pose  an  acute  risk  to  hiunan 
health,  by  furnishing  a  copy  of  the 
notice  to  the  radio  and  television 
stations  serving  the  area  served  by  the 


public  water  system  as  soon  as  possible 
but  in  no  case  later  than  72  hours  after 
the  violation.  *** 

•  *        •        •        * 

(E)  Violation  of  the  MRDL  for  chlorine 
dioxide  as  defined  in  §  141.65  and 
determined  according  to  §  141.133(c)(2). 

•  •        •        *        • 

(c)  *  *  •  The  owner  or  operator  of  a 
community  water  system  must  give  a 
copy  of  the  most  recent  public  notice  for 
any  outstanding  violation  of  any 
maximiun  contaminant  level,  or  any 
maximum  residual  disinfectant  level,  or 
any  treatment  technique  requirement,  or 
any  variance  or  exemption  schedule  to 
all  newjbilling  units  or  new  hookups 
prior  to  or  at  the  time  service  begins. 

•  •        •        •        * 

(e)*  •  • 

(76)  Chlorine.  The  United  States 
Environmental  Protection  Agency  (EPA) 
sets  drinking  water  standards  and  has 
determined  that  chlorine  is  a  health 
concern  at  certain  levels  of  exposure. 
Chlorine  is  added  to  drinking  water  as 

a  disinfectant  to  kill  bacteria  and  other 
disease-causing  microorganisms  and  is 
also  added  to  provide  continuous 
disinfection  throughout  the  distribution 
system.  Disinfaction  is  required  for 
surface  water  systems.  However,  at  high 
doses  for  extended  periods  of  time, 
chlorine  has  been  shown  to  afiiBct  blood 
and  the  liver  in  laboratory  animals.  EPA 
has  set  a  drinking  watm  standard  for 
chlorine  to  protect  against  the  risk  of 
these  adverse  effects.  Drinking  water 
which  meets  this  EPA  standanl  is 
associated  with  little  to  none  of  this  risk 
and  should  be  considered  safe  with 
respect  to  chlorine. 

(77)  Chloramines.  The  United  States 
Environmental  Protection  Agency  (EPA) 
sets  drinking  water  standards  and  has 
determined  that  chloramines  are  a 
health  concern  at  certain  levels  of 
exposure.  Chlraramines  are  added  to 
drinking  water  as  a  disinfectant  to  kill 
bacteria  and  other  disease-causing 
microorganisms  and  are  also  added  to 
provide  continuous  disinfection 
throughout  the  distribution  system. 
Disinfection  is  required  for  sur&ce 
water  systems.  However,  at  high  doses 
for  extended  periods  of  time, 
chloramines  have  been  shown  to  affect 
blood  and  the  liver  in  laboratory 
animals.  EPA  has  set  a  drinking  water 
standard  for  chloramines  to  protect 
against  the  lisk  of  these  adverse  eSacts. 
Drinking  water  v^ch  meets  this  EPA 
standard  is  associated  with  little  to  none 
of  this  risk  and  should  be  considered 
safe  with  respect  to  chloramines. 

(78)  Chlorine  dioxide.  The  United 
States  Environmental  Protection  Agency 
(EPA)  sets  drinking  water  standards  and 


has  determined  that  chlorine  dioxide  is 
a  health  concern  at  certain  levels  of 
exposure.  Chlorine  dioxide  is  used  in 
water  treatment  to  kill  bacteria  and 
other  diseaseH:ausing  microorganisms 
and  can  be  used  to  control  tastes  and 
odors.  Disinfection  is  required  for 
surface  water  systems.  However,  at  high 
doses,  chlorine  dioxide-treated  drinking 
water  has  been  shown  to  affect  blood  in 
laboratory  animals.  Also,  high  levels  of 
chlorine  dioxide  given  to  laboratory 
animals  in  drinking  water  have  been 
shown  to  cause  neurological  effects  on 
the  developing  nervous  system.  These 
neurodevelopmental  effiacts  may  occur 
as  a  result  of  a  short-teim  excessive 
chlorine  dioxide  exposure.  To  protect 
against  such  potentially  harmful 
exposures,  EPA  requires  chlorine 
dioxide  monitoring  at  the  treatment 
plant,  where  disinfection  occurs,  and  at 
representative  points  in  the  distribution 
system  serving  water  users.  EPA  has  set 
a  drinking  water  standard  for  chlorine 
dioxide  to  protect  against  the  risk  of 
these  adverse  effects. 

Note:  In  addition  to  the  langmy  in  this 
introductory  text  of  pangraph  (eK78). 
systems  must  include  either  die  langu^e  in 
peragraph  (e)(78Xi)  or  (eH78Xii)  of  this 
section.  Systems  writh  a  violation  at  the 
treatment  plant,  but  not  in  the  distribution 
sjrstem,  are  required  to  use  the  lungnagu  in 
paragraph  (e)(78Xi)  of  this  section  and  treat 
the  violaticHi  as  a  nooacute  violation. 
Systems  vrith  a  violation  in  the  distribution 
system  are  required  to  use  the  lAngimgi*  in 
paragraph  (eH78Kii)  of  this  section  and  treet 
the  violation  as  an  acute  violation. 

(i)  The  chlorine  dioxide  violations 
reported  today  are  the  result  of 
racoeedances  at  the  treatment  fedlity 
only,  and  do  not  include  violations 
within  the  distribution  system  serving 
users  of  this  water  supply.  Continued 
compliance  with  chlorine  dioxide  levels 
within  the  distribution  system 
minimizes  the  potential  risk  of  these 
violations  to  present  consumers. 

(ii)  The  chlcvine  dioxide  violations 
reported  today  include  exceedances  of 
the  EPA  standard  within  the 
distribution  system  serving  water  users. 
Violations  of  the  chlorine  dioxide 
standard  within  the  distribution  system 
may  harm  hiunan  health  based  on  short- 
term  exposures.  Certain  groups, 
including  pregnant  women,  inf^ts,  and 
young  children,  may  be  especially 
susceptible  to  adverse  effocts  of 
excessive  exposure  to  chlorine  dioxide- 
treated  water.  The  purpose  of  this  notice 
is  to  advise  that  such  persons  should 
consider  reducing  their  risk  of  adverse 
effects  ftt>m  these  chlcmne  dioxide 
violations  by  seeking  ahemate  sources 
of  water  for  human  consumption  until 
such  exceedances  are  rectified.  Local 


'\ 


antl  State  health  authorities  are  the  best 
sotirces  for  information  concerning 
alternate  drinking  water. 

79)  Disinfection  byproducts  and 
lent  technique  for  DBFs.  The 

ited  States  Environmental  Protection 
ncy  (EPA)  sets  drinking  water 
stdndairds  and  requires  the  disinfection 
of  idrinking  water.  However,  when  used 
ill  [the  treatment  of  drinking  water, 
disinfectants  react  with  naturally- 
ocburring  organic  and  inorganic  matter 
Bnt  in  water  to  form  chemicals 

(led  disinfection  byproducts  (DBPs). 

^A  has  determined  that  a  number  of 
EffiPs  are  a  health  concern  at  certain 
leiels  of  exposiue.  Certain  DBPs, 
including  some  trihalomethanes  (THMs) 
a^  some  haloacetic  acids  (HAAs),  have 
be|en  shown  to  cause  cancer  in 
U^ratory  animals.  Other  DBPs  have 
baen  shown  to  affect  the  liver  and  the 
njarvous  system,  and  cause  reproductive 

S developmental  effects  in  laboratory 
imals.  Exposure  to  certain  DBPs  may 
xluce  similar  effects  in  people.  EPA 
h^  set  sttmdards  to  limit  exposure  to 
s,  HAAs,  and  other  DBPs. 

80)  Bromate.  The  United  States 
vironmental  Protection  Agency  (EPA) 

drinking  water  standards  and  has 
ermined  that  bromate  is  a  health 
cem  at  certain  leveb  of  exposure. 

Iijomate  is  formed  as  a  byproduct  of 
ne  disinfection  of  drinking  water, 
ne  reacts  with  naturally  occurring 

-^mide  in  the  water  to  form  bromate. 

vomate  has  been  shown  to  produce 
cer  in  rats.  EPA  has  set  a  drinking 
ter  standard  to  limit  exposure  to 
imate. 

[81)  Chlorite.  The  United  States 
(vironmental  Protection  Agency  (EPA) 
\s  drinking  water  standards  and  has 
termined  that  chlorite  is  a  health 
icem  at  certain  levels  of  exposure, 
lorite  is  formed  firom  the  breakdown 
I  chlorine  dioxide,  a  drinking  water 
isinfectani.  Chlorite  in  drinking  water 
)s  been  shown  to  affect  blood  and  the 
^veloping  nervous  system.  EPA  has  set 
ig  water  standard  for  chlorite  to 
against  these  effects.  Drinking 
Iter  which  meets  this  standard  is 
iated  with  little  to  none  of  these 
and  should  be  considered  safe 
|th  respect  to  chlorite. 
•        •        •        • 

).  Subpart  F  is  amended  by  revising 
I  subpart  heading  and  adding 
1 141.53  and  141.54  to  read  as  follows: 


Subpart  F— Maximum  Contaminant 
Ltvel  Goais  and  Maximum  Residual 
Disinfectant  Level  Goals 


S  141.53— Mttdmum  contaminant  levtl  goaie 
for  disinfection  byproducts. 

MCLGs  for  the  following  disinfection 
byproducts  are  as  indicated: 


Disinfection  byproduct 

MCLG 
(niBrt.) 

Chkxolonm .'.... 

Bfomodfchloromettiane 

Bromoform  „ 

Bromate  

Zero 
Zero 
Zero 
Zero 

Dichloroacetic  acid 

Zero 

Trichloroacetic  acid 

0.3 

Chlorite 

0.8 

Dibromochloroniethane „. 

0.06 

$141.54    Maximum  residual  disinfectant 
level  goals  for  disinfectants. 

MRDLGs  for  disinfectants  are  as 
follows: 


Disinfectant  residual 

MRDL6(mgA.) 

Chlorine  

Chtoramines 

Chlorine  dioxide 

4  (as  02). 
4  (as  CI  2). 
0.8  (as  CIO2) 

9.  Subpart  G  is  amended  by  revising 
the  subpart  heading  and  adding 
§§  141.64  and  141.65  to  read  as  follows: 

Subpart  G— Matlonal  Revised  Primary 
Drinking  Water  Regulations:  Maximum 
Contaminant  Levels  and  Maximum 
Residual  Disinfectant  Levels 


$  141.64    maximum  contamlitant  levels  for 
disinfection  byproducts. 

(a)  The  maximum  contaminant  levels 
(M(Xs)  for  disinfection  byproducts  are 
as  follows: 


Disinfection  tiyproduct 


Total  trihalomethanes  (TTHM) 
Haloacetic  acids  (five)  (HAAS) 

Bromate  

Chlorite 


MCL 
(mgrt.) 


0.060 
0.060 
0.010 
1.0 


(b)  Compliance  dates.  (1)  ClVSs  and 
NTNCWSs.  Subpart  H  systems  serving 
10.000  or  more  persons  must  comply 
with  this  section  begiiming  December 
16.  2001.  Subpart  H  systems  serving 
fewer  than  10,000  persons  and  systems 
using  only  groimd  water  not  under  the 
direct  influence  of  surface  water  must 
comply  with  this  section  beginning 
December  16,  2003. 

(2)  A  system  that  is  installing  GAC  or 
membrane  technology  to  comply  with 
this  section  may  apply  to  the  State  for 
an  extension  of  up  to  24  months  past  the 
dates  in  paragraphs  (b)(1)  of  this  section, 
but  not  beyond  December  16,  2003.  In 
granting  the  extension.  States  must  set 
a  schedule  for  compUance  and  may  , 
specify  any  interim  measures  that  the 


system  must  take.  Failure  to  meet  the 
schedule  or  interim  treatment 
requirements  constitutes  a  violation  of  a 
National  Primary  Drinking  Water 
Regulation. 

(c)  The  Administrator,  pursuant  to 
Section  1412  of  the  Act,  hereby 
identifies  the  following  as  the  best 
technology,  treatment  techniques,  or 
other  means  available  for  achieving 
compliance  with  the  maximum 
contaminant  levels  for  disinfection 
byproducts  identified  in  paragraph  (a)  of 
this  section: 


Disinfec- 
tion by- 
product 


TTHM  ... 

HAAS  .... 

Bromate 
Chlorite 


Best  available  technology 


Enhanced  coagulation  or  erv 
hanced  softening  or  GAC10, 
with  chlorine  as  the  primary  and 
residual  dtoinfectant 

Enhanced  coagulation  or  erv 
hanoed  softening  or  GAC10, 
with  chkxine  as  the  primary  and 
residual  disinfectant 

Control  of  ozone  treatment  proc- 
ess to  reduce  production  ol  bro- 
mate. 

Control  of  treatment  processes  to 
reduce  dninlectant  demand  and 
control  of  dninfection  treatment 
processes  to  reduce  dteinfectant 
levels. 


1141.65    MsxinHim  residuel  disinfectant 


(a)  Maximum  residual  disinfectant 
levels  (MRDLs)  are  as  follows: 


Disinfectant  residual 

MRDL  (mgn.) 

Chloririe  

Chtoramines 

Chlorine  dioxide 

4.0  (as  CI2). 
4.0  (as  CI2). 
0.8  (as  CIO2). 

(b)  Compliance  dates. 

(1)  CWSs  and  NTNCWSs.  Subpart  H 
systems  serving  10,000  or  more  persons 
must  comply  with  this  section 
beginning  December  16,  2001.  Subpart 
H  systems  serving  fewer  than  10,000 
persons  and  systems  using  only  ground 
water  not  under  the  direct  influence  of 
siirface  water  must  comply  with  this 
subpart  beginning  £)ecember  16, 2003. 

(2)  Transient  NCWSs.  Subpart  H 
systems  serving  10,000  or  more  persons 
and  using  chlorine  dioxide  as  a 
disinfectant  or  oxidant  must  comply 
with  the  chlorine  dioxide  MRDL 
beginning  December  16,  2001.  Subpart 
H  systems  serving  fewer  than  10,000 
persons  and  using  chlorine  dioxide  as  a 
disinfectant  or  oxidant  and  systems 
using  only  ground  water  not  under  the 
direct  influence  of  surface  water  and 
using  chlorine  dioxide  as  a  disinfectant 
or  oxidant  must  comply  with  the 
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chlorine  dioxide  MRDL  beginning 
December  16,  2003. 

(c)  The  Administrator,  pursuant  to 
Section  1412  of  the  Act,  hereby 
identifies  the  following  as  the  best 
technology,  treatment  techniques,  or 
other  means  available  for  achieving 
compliance  with  the  maximum  residual 
disinfectant  levels  identified  in 
paragraph  (a)  of  this  section:  control  of 
treatment  processes  to  reduce 
disinfectant  demand  and  control  of 
disinfection  treatment  processes  to 
reduce  disinfectant  levels. 

10.  A  new  subpart  L  is  added  to  read 
as  follows: 

Subpart  L— Disinfectant  Residuals, 
Disinfection  Byproducts,  and 
Disinfection  Byproduct  Precursors 

oOC< 

141.130  General  requirements. 

141.131  Analytical  requirements. 

141.132  Monitoring  requirements. 

141.133  Compliance  requirements. 

141.134  Reporting  and  recordkeeping 
requirements. 

141.135  Treatment  technique  for  control  of 
disinfection  byproduct  (DBP)  precursors. 

f  141.130   General  requiiwrnants. 

(a)  The  requirements  of  this  subpart  L 
constitute  national  primary  drinking 
water  regulations. 

(1)  The  regulations  in  this  subpart 
establish  criteria  under  which 
community  water  systems  (CWSs)  and 
nontransient,  noncommunity  water 
systems  (NTNCWSs)  which  add  a 
chemical  disinfectant  to  the  water  in 
any  part  of  the  drinking  water  treatment 
process  must  modify  their  practices  to 
meet  MCLs  and  MRDLs  in  §§  141.64  and 
141.65,  respectively,  and  must  meet  the 
treatment  technique  requirements  for 
disinfection  byproduct  precursors  in 
§141.135. 

(2)  The  regulations  in  this  subpart 
establish  criteria  under  which  transient 
NCWSs  that  use  chlorine  dioxide  as  a 
disinfectant  or  oxidant  must  modify 
their  practices  to  meet  the  MRDL  for 
chlorine  dioxide  in  §  141.65. 

(3)  EPA  has  established  MCLs  for 
TTHM  and  HAAS  and  treatment 
technique  requirements  for  disinfection 
byproduct  preciirsors  to  limit  the  levels 
of  known  and  unknown  disinfection 
bjrproducts  which  may  have  adverse 
health  effects.  These  disinfection 
byproducts  may  include  chloroform; 
bromodichloromethane; 
dibromochloromethane;  bromoform; 
dichloroacetic  acid;  and  trichloroacetic 
acid. 

(b)  Compliance  dates.  (1)  CWSs  and 
NTNCWSs.  Unless  othenvise  noted, 
systems  must  comply  with  the 


requirements  of  this  subpart  as  follows. 
Subpart  H  systems  serving  10,000  or 
more  persons  must  comply  with  this 
subpart  beginning  December  16,  2001. 
Subpart  H  systems  serving  fewer  than 
10,000  persons  and  systems  using  only 
ground  water  not  under  the  direct 
influence  of  surface  water  must  comply 
with  this  subpart  beginning  December 
16, 2003. 

(2)  Transient  NCWSs.  Subpart  H 
systems  serving  10,000  or  more  persons 
and  using  chlorine  dioxide  as  a 
disinfectant  or  oxideuit  must  comply 
with  any  requirements  for  chlorine 
dioxide  and  chlorite  in  this  subpart 
begiiming  December  16,  2001.  Subpart 
H  systems  serving  fewer  than  10,000 
persons  and  using  chlorine  dioxide  as  a 
disinfectant  or  oxidant  and  systems 
using  only  ground  water  not  under  the 
direct  influence  of  surface  water  and 
using  chlorine  dioxide  as  a  disinfectant 
or  oxidant  must  comply  vtdth  any 
requirements  for  chlorine  dioxide  and 
chlorite  in  this  subpart  beginning 
December  16,  2003. 

(c)  Each  CWS  and  NTNCWS  regulated 
imder  paragraph  (a)  of  this  section  must 
be  operated  by  qualified  personnel  who 
meet  the  requirements  specified  by  the 
State  and  are  included  in  a  State  register 
of  qualified  operators. 

(d)  Control  of  disinfectant  residuals. 
Notwithstanding  the  MRDLs  in  §  141.65, 
systems  may  increase  residual 
disinfectant  levels  in  the  distribution 
system  of  chlorine  or  chloramines  (but 
not  chlorine  dioxide)  to  a  level  and  for 

a  time  necessary  to  protect  public 
health,  to  address  specific 
microbiological  contamination  problems 
caused  by  circumstances  such  as,  but 
not  limited  to,  distribution  Une  breaks, 
storm  nm-off  events,  source  water 
contamination  events,  or  cross- 
connection  events. 

S  141.131    Analyticai  requirements. 

(a)  General.  (1)  Systems  must  use  only 
the  analytical  method(s)  specified  in 
this  section,  or  otherwise  approved  by 
EPA  for  monitoring  under  this  subpart, 
to  demonstrate  compliance  with  the 
requirements  of  this  subpart.  These 
methods  are  efiiective  for  compliance 
monitoring  February  16,  1999. 

(2)  The  following  dociunents  are 
incorporated  by  reference.  The  Director 
of  the  Federal  Register  approves  this 
incorporation  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  Copies  may  be  inspected 
at  EPA's  Drinking  Water  Docket,  401  M 
Street,  SW,  Washington,  DC  20460,  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW,  Si^ite  700, 


Washington  DC.  EPA  Method  552.1  is  in 
Methods  for  the  Determination  of 
Organic  Compounds  in  Drinkiiig  Water- 
Supplement  II,  USEPA,  August  1992, 
EPA/600/R-92/129  (available  through 
National  Information  Technical  Service 
(NTIS),  PB92-207703).  EPA  Methods 
502.2,  524.2,  551.1,  and  552.2  are  in 
Methods  for  the  Determination  of 
Organic  Compounds  in  Drinking  Water- 
Supplement  in,  USEPA,  August  1995, 
EPA/600/R-95/131.  (available  through 
NTIS,  PB95-261616).  EPA  Metiiod 
300.0  is  in  Methods  for  the 
Determination  of  Inorganic  Substances 
in  Environmental  Samples,  USEPA, 
August  1993,  EPA/600/R-93/100. 
(available  through  NTIS,  PB94-121811). 
EPA  Method  300.1  is  titled  USEPA 
Method  300.1,  Determination  of 
Inorganic  Anions  in  Drinking  Water  by 
Ion  Chromatography,  Revision  1.0, 
USEPA,  1997,  EPA/600/R-98/118 
(available  through  NTIS,  PB98-169196); 
also  available  from:  Chemical  Exposure 
Research  Branch,  Microbiological  & 
Chemical  Exposure  Assessment 
Research  Division,  National  Exposure 
Research  Laboratory,  U.S. 
Environmental  Protection  Agency, 
Cincinnati,  OH  45268,  Fax  Niuiben 
513-569-7757,  Phone  number:  513- 
569-7586.  Standard  Methods  4S0O-C1 D, 
4500-Cl  E,  4500-a  F,  4500-0  G.  4500- 
Cl  H,  4500-Cl  I,  45OO-CIO2  D,  45OO-CIO2 
E,  6251  B,  and  5910  B  shall  be  followed 
in  accordance  with  Standard  Methods 
for  the  Examination  of  Water  and 
Wastewater,  19th  Edition,  American 
Public  Health  Association,  1995;  copies 
may  be  obtained  from  the  American 
Public  Health  Association,  1015 
Fifteenth  Street,  NW,  Washington,  DC 
20005.  Standard  Methods  5310  B,  5310 
C,  and  5310  D  shall  be  followed  in 
accordance  with  the  Supplement  to  the 
19th  Edition  of  Standard  Methods  for 
the  Examination  of  Water  and 
Wastewater,  American  Public  Health 
Association,  1996;  copies  may  be 
obtained  from  the  American  Public 
Health  Association,  1015  Fifteenth 
Street,  NW,  Washington,  DC  20005. 
ASTM  Method  D  1253-86  shall  be 
followed  in  accordance  with  the  Aimual 
Book  of  ASTM  Standards,  Volume 
11.01,  American  Society  for  Testing  and 
Materials,  1996  edition;  copies  may  be 
obtained  from  the  American  Society  for 
Testing  and  Materials,  100  Barr  Harbor 
Drive,  West  Conshohoken,  PA  19428. 

(b)  Disinfection  byproducts.  (1) 
Systems  must  measure  disinfection 
byproducts  by  the  methods  (as  modified 
by  the  footnotes)  listed  in  the  follovdng 
table: 
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APPROVED  Methods  for  Djsinfection  Byproduct  Compliance  Monitoring 


Methodology^ 


EPA  meth- 
od 


Standard  method 


Byproduct  measured^ 


TTHM 


HAAS 


Chlorite^ 


Bromate 


I'mT/GOEICD&PID... 

CiiT/GC/MS  

llE/GaECD 

UlieGC/ECD 

^EJGOECD 

l|liE/GC/ECD 

Aiiperometric  Titration , 
I :  

»: 


3502.2 
524.2 
551.1 

552.1 
552.2 

300.0 
300.1 


X 
X 
X 


6251  B 
4500-CiO2E 


X 
X 
X 


X 
X 
X 


X  indicates  mettKxi  is  approved  for  measuring  specified  disinfection  byproduct 

J2P&T>purae  and  trap;  GSC-gas  chromatograptiy;  EtCD-etocboiytic  conductivity  detector;  PID-photoionization  detector;  MS>mass  spec- 
t|<imeter;  LLE-liquid/Hquid  extraction;  ECD-e(ecfron  capture  detector;  SPE>sold  prase  extractor;  IC>-ion  chromatography. 

>lf  TTHMs  are  the  only  analytes  tMing  measured  in  the  sample,  then  a  PID  is  not  required. 

*Amperometric  titration  may  be  used  for  routine  daily  monitoring  of  chlorite  at  the  entrance  to  the  d»tribution  system,  as  presoibed  in 

41.132(b)(2)(i)(A).  Ion  ctvomatography  must  be  used  for  routira  rranthly  monitoring  of  chlorite  and  additional  nfX)nitonng  of  chkxite  In  the  dis- 
fiixjtion  system,  as  prescribed  in  §  141  .l32(b)(2)(i)(B)  and  (b)(2)(iO. 


(2)  Analysis  under  this  section  for 
sinfection  byproducts  must  be 
(i<^nducted  by  laboratories  that  have 
I  aceived  certification  by  EPA  or  the 
i  Itate.  To  receive  certification  to  conduct 
i  ]  lalyses  for  the  contaminants  in 

141.64(a),  the  laboratory  must  carry 
6\  It  annual  analyses  of  performance 
( 1  valuation  (PE)  samples  approved  by 


EPA  or  the  State.  In  these  analyses  of  PE 
samples,  the  laboratory  must  achieve 
quantitative  results  within  the 
acceptance  limit  on  a  minimimi  of  80% 
of  the  analytes  included  in  each  PE 
sample.  The  acceptance  limit  is  defined 
as  the  95%  confidence  interval 
calculated  around  the  mean  of  the  PE 
study  data  between  a  maximum  and 


minimum  acceptance  limit  of  +/  -  50% 
and  ••■/  - 15%  of  the  study  mean. 

(c)  Disinfectant  residuals.  (1)  Systems 
must  measiire  residual  disinfectant 
concentrations  for  &ee  chlorine, 
combined  chlorine  (chloramines),  and 
chlorine  dioxide  by  the  methods  listed 
in  the  following  table: 


APPROVED  Methods  for  Disinfectant  Residual  Compuance  Monitoring 


Methodology 


Residual  Measured  ^ 

Standard 

ASTM  method 

Free 

Conrtfned 

Total 

Chlorine 

• 

chlorine 

chionne 

chionne 

dioxide 

450&CID 

D 1253-86 

X 

X 

X 

4500^51  E 

X 

4500-CIF 

X 

X 

X 

4500^1  G 

X 

X 

X 

450^CIH 

X 

4500-CII 

X 

45OO-CIO2D 

X 

4500^10}  E 

X 

;|kfnperometric  Titration 

M  Level  Amperometric  Titration 

D  Ferrous  Trtrimetric ... 

D  Colorimetric 

I  >yringaldazin  e  (FACTS)  

udometric  Electrode 

DPD 


Amperometric  Method  II 


X  indicates  method  is  approved  for  measuring  specified  disinfectant  residual. 


(2)  If  approved  by  the  State,  systems 
^y  also  measure  residual  disinfectant 
I )  incentrations  for  chlorine, 

( Jiloramines,  and  chlorine  dioxide  by 
1 1  ting  DPD  colorimetric  test  kits. 

(3)  A  party  approved  by  EPA  or  the 
^tate  must  measure  residual  disinfectant 
Concentration. 

(d)  Additional  analytical  methods. 
^^stems  required  to  analyze  parameters 
int  included  in  paragraphs  (b)  and  (c) 
1 1 '  this  section  must  use  the  following 
itiethods.  A  party  approved  by  EPA  or 
1 1  le  State  must  measure  these 
>arameters. 

(1)  Alkalinity.  All  methods  allowed  in 
<  i|l41.89(a)  for  measuring  alkalinity. 

(2)  Bromide.  EPA  Method  300.0  or 
]  J»A  Method  300.1. 


(3)  Total  Organic  Carbon  (TOC). 
Standard  Method  5310  B  (High- 
Temperature  Combustion  Method)  or 
Standard  Method  5310  C  (Persulfate- 
Ultraviolet  or  Heated-Persulfate 
Oxidation  Method)  or  Standard  Method 
5310  D  (Wet-Oxidation  Method).  TOC 
samples  may  not  be  filtered  prior  to 
analysis.  TOC  samples  must  either  be 
analyzed  or  must  be  acidified  to  achieve 
pH  less  than  2.0  by  minimal  addition  of 
phosphoric  or  sulfuric  acid  as  soon  as 
practical  after  sampling,  not  to  exceed 
24  hours.  Acidified  TOC  samples  must 
be  analyzed  within  28  days. 

(4)  Specific  Ultraviolet  Absorbance 
(SUVA).  SUVA  is  equal  to  the  UV 
absorption  at  254iun  {UV254)  (measured 
in  m-'  divided  by  the  dissolved  organic 
carbon  (EXX!)  concentration  (measured 


as  mg/L).  In  order  to  determine  SUVA, 
it  is  necessary  to  separately  measure 
UV254  and  DOC.  When  determining 
SUVA,  systems  must  use  the  methods 
stipulated  in  paragraph  (d)(4)(i)  of  this 
section  to  measure  DOC  and  the  method 
stipulated  in  para^ph  (d)(4)(ii)  of  this 
section  to  measure  UV254-  SUVA  must 
be  determined  on  water  prior  to  the 
addition  of  disinfectants/oxidants  by  the 
system.  DOC  and  UV254  samples  used  to 
determine  a  SUVA  value  must  be  taken 
at  the  same  time  and  at  the  same 
location. 

(i)  Dissolved  Organic  Carbon  (DOC). 
Standard  Method  5310  B  (High- 
Temperatiue  Combustion  Method)  or 
Standard  Method  5310  C  (Persulfate- 
Ultraviolet  or  Heated-Persulfate 
Oxidation  Method)  or  Standard  Method 
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5310  D  (Wet-Oxidation  Method).  Prior 
to  analysis,  DCXZ  samples  must  be 
filtered  through  a  0.45  (un  pore-diameter 
filter.  Water  passed  through  the  filter 
prior  to  filtration  of  the  sample  must 
serve  as  the  filtered  blank,  lliis  filtered 
blank  must  be  analyzed  using 
procediu«s  identical  to  those  used  for 
analysis  of  the  samples  and  must  meet 
the  following  criteria:  EKX  <  0.5  mg/L. 
DOC  samples  must  be  filtered  through 
the  0.45  ^m  pore-diameter  filter  prior  to 
acidification.  DOC  samples  must  either 
be  analyzed  or  must  be  acidified  to 
achieve  pH  less  than  2.0  by  minimal 
addition  of  phosphoric  or  sulfuric  acid 
as  soon  as  practical  after  sampling,  not 
to  exceed  48  hours.  Acidified  DOC 
samples  must  be  analyzed  within  28 
days. 

(ii)  Ultraviolet  Absorption  at  254  run 
(UV254).  Method  5910  B  (Ultraviolet 
Absorption  Method).  UV  absorption 


must  be  measured  at  253.7  nm  (may  be 
rounded  off  to  254  nm).  Prior  to 
analysis,  UV254  samples  must  be  filtered 
through  a  0.45  \un  pore-diameter  filter. 
The  pH  of  UV254  samples  may  not  be 
adjusted.  Samples  must  be  analyzed  as 
soon  as  practical  after  sampling,  not  to 
exceed  48  hours. 

(5)  pH.  All  methods  allowed  in 
§  141.23(k)(l)  for  measuring  pH. 

%  141.132    Monitoring  requirements. 

(a)  General  requirements.  (1)  Systems 
must  take  all  samples  dtuing  normal 
operating  conditions. 

(2)  Systems  may  consider  multiple 
wells  drawing  water  from  a  single 
aquifer  as  one  treatment  plant  for 
determining  the  minimum  number  of 
i'lHM  and  HAAS  samples  required, 
with  State  approval  in  accordance  with 
criteria  developed  under  §  142.16(f)(5) 
of  this  chapter. 


(3)  Failiue  to  monitor  in  accordance 
with  the  monitoring  plan  required 
under  paragraph  (f)  of  this  section  is  a 
monitoring  violation. 

(4)  Failure  to  monitor  will  be  treated 
as  a  violation  for  the  entire  period 
covered  by  the  aimual  average  where 
compliance  is  based  on  a  running 
aimual  average  of  monthly  or  quarterly 
samples  or  averages  and  the  system's 
failiue  to  monitor  makes  it  impossible  to 
determine  compliance  with  MCLs  or 
MRDLs. 

(5)  Systems  may  use  only  data 
collected  under  the  provisions  of  this 
subpart  or  subpart  M  of  this  part  to 
qualify  for  reduced  monitoring. 

(b)  Monitoring  requirements  for 
disinfection  byproducts.  (1)  TTHMs  and 
HAAS,  (i)  Routine  monitoring.  Systems 
must  monitor  at  the  fi^quency  indicated 
in  the  following  table: 


Routine  Monitoring  Frequency  for  TTHM  and  HAA5 


Type  of  system 


Subpart  H  system  serving  at  least 
10,000  persons. 


Sutjpart   H   system   serving   from 

500  to  9,999  persons. 
Subpart  H  system  serving  fewer 

than  500  persons. 


System  using  only  ground  water 
not  under  direct  influence  of  sur- 
face water  using  chemical  dis- 
infectant and  serving  at  least 
10,000  persons. 

System  using  only  ground  water 
not  under  direct  influence  of  sur- 
face water  using  chemical  dis- 
infectant and  serving  fewer  ttian 
10,000  persons. 


Minimum  monitoring  frequency 


Four  water  samples 
per  treatment  plant 


per  quarter 


One  water  sample  per  quarter  per 
treatment  plant. 

One  sample  per  year  per  treat- 
ment plant  during  month  of 
warmest  water  temperature. 


One  water  sample  per  quarter  per 
treatment  plants. 


One  sample  per  year  per  treat- 
ment plant  2  during  month  of 
warmest  water  temperature. 


Sample  location  in  the  distribution  system 


At  least  25  percent  of  all  samples  collected  each  quarter  at  locations 
representing  maximum  residence  time.  Remaining  samples  taken  at 
locations  representative  of  at  least  average  residence  time  in  the 
distribution  system  and  representing  the  entire  distritxition  system, 
taking  into  account  number  of  persons  served,  different  sources  of 
water,  and  different  treatment  methods.^ 

Locatk>ns  representing  maximum  reskJence  time.^ 

Locatrans  representing  maximum  residence  time.'  If  the  sarrple  (or 
average  of  annual  samples,  if  more  ttian  one  sample  is  taken)  ex- 
ceeds MCL,  system  must  increase  monitoring  to  one  sample  per 
treatment  plant  per  quarter,  taken  at  a  point  reflecting  the  maximum 
resklence  time  in  the  distrbutk)n  system,  until  system  meets  re- 
duced monitoring  criteria  in  paragraph  (c)  of  tfiis  sectkm. 

Locations  representing  maximum  resklence  time.' 


Locattons  representing  maximum  reskJence  time.'  If  the  san^  (or 
average  of  annual  samples,  if  more  than  one  sample  is  taken)  ex- 
ceeds MCL,  system  must  increase  monitoring  to  one  sample  per 
treatment  plant  per  quarter,  taken  at  a  point  reflecting  the  maximum 
reskJence  time  in  the  distribution  system,  until  system  meets  criteria 
in  paragraph  (c)  of  this  section  for  reduced  monitoring. 


If  a  system  elects  to  Mmple  more  frequently  than  the  minimum  required,  at  least  25  percent  of  all  sanples  collected  each  quarter  (includino 
mose  taken  in  excess  of  the  required  frequency)  must  be  taken  at  locations  that  represent  the  maximum  reskJence  time  of  the  water  in  the  di^ 
tnoution  system  The  remaining  samples  must  be  taken  at  locations  representative  of  at  least  average  residence  time  in  the  distributron  system 

•'Multiple  wells  drawing  vrater  from  a  single  aquifer  may  be  considered  one  treatment  plant  for  determining  the  minimum  number  of  samoles 
required,  with  State  approval  in  accordance  with  criteria  developed  under  §  1 42. 1 6(f)(5)  of  this  chapter. 

(ii)  Systems  may  reduce  monitoring, 
except  as  otherwise  provided,  in 
accordance  with  the  following  table: 
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Reduced  Monitoring  Frequency  for  TTHM  and  HAAS 


If  you  area 


You  may  reduce  monitoring  if  you 

have  monitored  at  least  one  year 

andyour  ... 


To  this  level 


Su  apart  H  system  serving  at  least 

0.000   persons  which   has   a 

louroe   water   annual   average 

'  'OC  level,  before  any  treatment. 

:A.OmgfL. 

Sinpert  H  system  serving  from 

500  to  9.999  persons  which  has 

a  source  water  annual  average 

tOC  level,  before  any  treatment, 

:  >4.0  mg/L 

System  using  only  ground  water 

wt  under  direct  influence  of  sur- 

aoe  water  using  chemical  dis- 

nfedant  and  serving  at  least 

10,000  persons. 

System  using  only  ground  water 

K)t  under  direct  influence  of  sur- 

ace  water  using  chemical  dis- 

nfectant  and  serving  fewer  than 

10,000  persons. 


TTHM  annual  average  :S0.040  mgl 
L  and  HAAS  annual  average 
S0.030mg/L 


TTHM  annuEd  average  ^.040  mg^ 
L  and  HAAS  annual  average 
^.030  mg/L 


TTHM  annual  average  ^.040  m^ 
L  and  HAAS  annual  average 
^.030  mg/L 


TTHM  annual  average  ^.040  mgl 
L  and  HAAS  annual  average 
:S0.030  wq/L  for  two  consecutive 
years  OR  TTHM  annual  average 
^020  mg/L  and  HAAS  annual 
average  ^.01S  mg^  for  one 
year. 


One  sample  per  treatment  plant  per  quarter  a*  dMribiAion  system  k^ 
cation  reflecting  maximum  residence  time. 


One  sample  per  treatment  plant  per  year  at  dMribution  system  loca- 
tion reflecting  maximum  residence  time  during  month  of 
water  temperature.  NOTE:  Any  Subpart  H  system  serving 
than  500  persons  may  not  reduce  its  monitoring  to  less  thai 
sample  per  treatment  plant  per  year. 

One  sample  per  treatment  plant  per  year  at  dMribution  system  loca- 
tion reflecting  maximum  residence  time  during  month  of 
water  temperature 


One  sample  per  treatment  plant  per  ttvee  year  monitoring  cyde  at 
dMribution  system  location  reflecting  maximum  residence  time  dur- 
ing month  of  warmest  water  temperature,  with  ttte  three-year  cyde 
beginning  on  January  1  following  quarter  in  viMch  system  quaMes 
for  reduced  monitoring. 


_iii)  Systems  on  a  reduced  mcHutoring 
8  :&edule  may  remain  on  that  reduced 
siaiedule  as  long  as  the  average  of  all 
sanples  taken  in  the  year  (for  systems 
V  viich  must  monitor  qiiarterly)  or  the 
result  of  the  sample  (for  systems  which 
must  monitor  no  more  frequently  than 
a^niiAlly)  is  no  more  than  0.060  mg/L 
4id  0.045  mg/L  for  TTHMs  and  HAAS, 
rtopectively.  Systems  that  do  not  meet 
these  levels  must  resume  monitoring  at 
frequency  identified  in  paragraph 
l(l)(i)  of  this  section  in  the  quarter 
lediately  following  the  quarter  in 
ich  the  system  exceeds  0.060  mg/L 
d  0.045  mg/L  for  TTHMs  and  HAAS. 


(iv)  The  State  may  return  a  system  to 
routine  monitiving  at  the  State's 
on. 
(2)  Chlorite.  Conunimity  and 
intrmsient  noncommunity  water 
ems  using  chlorine  dioxide,  for 
lection  or  oxidation,  must  conduct 
itoring  for  chlorite, 
(i)  Routine  monitoring.  (A)  Daily 
mtoring.  Systems  must  take  didly 
pies  at  the  entrance  to  the 
ibution  system.  For  any  daily 
sample  that  exceeds  the  chlorite  MCX, 
t  ie  system  must  take  additional  samples 
i  ^  the  distributim  system  the  folloMong 
a^y  at  the  locations  required  by 

iragraph  (b)(2)(ii)  of  this  section,  in 
addition  to  the  sample  required  at  the 
c  I  itrance  to  the  distribution  system. 

(B)  Monthly  monitoring.  Systems  must 
1 1  Ice  a  three-sample  set  each  month  in 
t  b  e  distribution  system.  The  system 
I D  ust  take  one  sample  at  each  of  the 
i  c  Uowing  locations:  near  the  first 


customer,  at  a  location  representative  of 
average  residence  time,  and  at  a  location 
reflecting  maximum  residence  time  in 
the  distribution  system.  Any  additional 
routine  sampling  must  be  conducted  in 
the  same  manner  (as  three-sample  sets, 
at  the  specified  locations).  The  system 
may  use  the  results  of  additional 
monitoring  conducted  imder  paragraph 
(b)(2)(ii)  of  this  section  to  meet  the 
requirement  for  monitoring  in  this 
paragraph. 

[u]  Additional  monitoring.  On  each 
day  following  a  routine  sample 
monitoring  r^ult  that  exceeds  the 
chlorite  MCL  at  the  entrance  to  the 
distribution  system,  the  system  is 
required  to  take  three  chlorite 
distribution  system  samples  at  the 
following  locations:  as  close  to  the  first 
customer  asx)ossible.  in  a  location 
representative  of  average  residmce  time, 
and  as  close  to  the  end  of  the 
distribution  system  as  possible 
(reflecting  maximum  residence  time  in 
the  distribution  system). 

(iii)  Reduced  monitoring.  (A)  ChlOTite 
monitoring  at  the  entrance  to  the 
distribution  system  required  by 
paragraph  (b)(2)(i)(A)  of  this  section 
may  not  be  reduced. 

(B)  Chlorite  monitoring  in  the 
distribution  system  required  by 
paragraph  (b)(2)(i)(B)  of  this  section  may 
be  reduced  to  one  three-sample  set  per 
quarter  after  one  year  of  monitoring 
where  no  individual  chlorite  sample 
taken  in  the  distribution  system  under 
paragraph  (b)(2)(i)(B)  of  this  section  has 
exceeded  the  chlorite  MCL  and  the. 
system  has  not  been  required  to  conduct 


monitoring  \mder  paragraph  (b)(2)(ii)  of 
this  section.  The  system  may  remain  on 
the  reduced  monitoring  schedule  imtil 
either  any  of  the  three  individual 
chlorite  samples  taken  quarterly  in  the 
distribution  system  imder  paragraph 
(b)(2)(i)(B)  of  this  section  exceeds  the 
chlorite  MCL  or  the  system  is  required 
to  conduct  monitoring  under  paragraph 
(b)(2)(ii)  of  this  section,  at  which  time 
the  system  must  revert  to  routine 
mcmitoring. 

(3)  Bromate.  (i)  Routine  monitoring. 
Community  and  nontransient 
noncommunity  systems  using  ozone,  for 
disinfection  or  oxidation,  must  take  one 
sample  per  month  for  each  treatment 
plant  in  the  system  using  ozone. 
Systems  must  take  samples  monthly  at 
the  entrance  to  the  distribution  system 
while  the  ozonation  system  is  operating 
under  normal  conditions. 

(ii)  Reduced  monitoring.  Systems 
required  to  analyze  for  bromate  may 
reduce  monitoring  from  monthly  to 
once  pex  quarter.  IT  the  system 
demonstrates  that  the  average  source 
water  bromide  concentration  is  less  than 
0.05  mg/L  based  upon  representative 
monthly  bromide  measurements  for  one 
year.  Hae  system  may  remain  on 
reduced  bromate  monitoring  until  the 
running  annual  average  source  water 
bromide  concentration,  computed 
quartwly,  is  equal  to  or  greater  than  0v05 
mg/L  based  upon  representative 
monthly  measurements.  If  the  running 
anniuil  average  source  water  bromide 
concentration  is  >0.05  mg/L,  the  system 
must  resume  routine  monitoring 
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required  by  paragraph  (b)(3)(i)  of  this 
section. 

(c)  Monitoring  requirements  for 
disinfectant  residuals.  (1)  Chlorine  and 
chloramines.  (i)  Routine  monitoring. 
Systems  must  measure  the  residual 
disinfectant  level  at  the  same  points  in 
the  distribution  system  and  at  the  same 
time  as  total  coliforms  are  sampled,  as 
specified  in  §  141.21.  Subpart  H  systems 
may  use  the  results  of  residual 
disinfectant  concentration  sampling 
conducted  under  §  141.74(b)(6)(i)  for 
imfiltered  systems  or  §  141.74(c)(3)(i)  for 
systems  which  filter,  in  lieu  of  taking 
separate  samples. 

(ii)  Reduced  monitoring.  Monitoring 
may  not  be  reduced. 

(2)  Chlorine  dioxide,  (i)  Routine 
monitoring.  Community,  nontransient 
nonconununity,  and  transient 
noncommunity  water  systems  that  use 
chlorine  dioxide  fat  disinfection  or 
oxidation  must  take  daily  samples  at  the 
entrance  to  the  distribution  system.  For 
any  daily  sample  that  exceeds  the 
MRDL,  the  system  must  take  samples  in 
the  distribution  system  the  following 
day  at  the  locations  required  by 
para^ph  (c)(2)(ii)  of  this  section,  in 
addition  to  the  sample  required  at  the 
entrance  to  the  distribution  system. 

(ii)  Additional  monitoring.  On  each 
day  following  a  routine  sample 
monitoring  result  that  exceeds  the 
MRDL,  the  system  is  required  to  take 
three  chlorine  dioxide  distribution 
system  samples.  If  chlorine  dioxide  or 
chlonunines  are  used  to  maintain  a 
disinfectant  residual  in  the  distribution 
system,  or  if  chlorine  is  used  to 
maintain  a  disinfectant  residual  in  the 
distribution  system  and  there  are  no 
disinfection  addition  points  after  the 
entrance  to  the  distribution  system  (i.e., 
no  booster  chlorination).  the  system 
must  take  three  samples  as  close  to  the 
first  customer  as  possible,  at  intervals  of 
at  least  six  hours.  If  chlorine  is  used  to 
maintain  a  disinfectant  residual  in  the 
distribution  system  and  there  are  one  or 
more  disinfection  addition  points  after 
the  entrance  to  the  distribution  system 
(i.e.,  booster  chlorination),  the  system 
must  take  one  sample  at  each  of  the 
following  locations:  as  close  to  the  first 
customer  as  possible,  in  a  location 
representative  of  average  residence  time, 
and  as  close  to  the  end  of  the 
distribution  system  as  possible 
(reflecting  maximum  residence  time  in 
the  distribution  system). 

(iii)  Reduced  monitoring.  Chlorine 
dioxide  monitoring  may  not  be  reduced. 

(d)  Monitoring  requirements  for 
disinfection  byproduct  precursors 
(DEPP).  (1)  Routine  monitoring.  Subpart 
H  systems  which  use  conventional 
filtration  treatment  (as  defined  in 


§  141.2)  must  monitor  each  treatment 
plant  for  TOC  no  later  than  the  point  of 
combined  filter  eCDuent  turbidity 
monitoring  and  representative  of  the 
treated  water.  All  systems  required  to 
monitor  under  this  paragraph  (d)(1) 
must  also  monitor  for  TOC  in  the  soiuce 
water  prior  to  any  treatment  at  the  same 
time  as  monitoring  for  TOC  in  the 
treated  water.  These  samples  (source 
water  and  treated  water)  are  referred  to 
as  paired  samples.  At  the  same  time  as 
the  soiuce  water  sample  is  taken,  all 
systems  must  monitor  for  alkalinity  in 
the  source  water  prior  to  any  treatment. 
Systems  must  take  one  paired  sample 
and  one  source  water  alkalinity  sample 
per  month  per  plant  at  a  time 
representative  of  normal  operating 
conditions  and  influent  water  qudity. 
(2)  Reduced  monitoring.  Subpart  H 
systems  with  an  average  treated  water 
TOC  of  less  than  2.0  mg/L  for  two 
consecutive  years,  or  less  than  1.0  mg/ 
L  for  one  year,  may  reduce  monitoring 
for  both  TOC  and  alkalinity  to  one 
paired  sample  and  one  source  water 
alkalinity  sample  per  plant  per  quarter. 
The  system  must  revert  to  routine 
monitoring  in  the  month  following  the 
quarter  when  the  annual  average  treated 
water  TOC  S2.0  mg/L. 

(e)  Bromide.  Systems  required  to 
analyze  for  bromate  may  reduce  bromate 
monitoring  fiom  monthly  to  once  per 
quarter,  if  the  system  demonstrates  that 
the  average  source  water  bromide 
concentration  is  less  than  0.05  mg/L 
based  upon  representative  monthly 
measurements  for  one  year.  The  system 
must  continue  bromide  monitoring  to 
remain  on  reduced  bromate  monitoring. 

(f)  Monitoring  plans.  Each  system 
required  to  monitor  under  this  subpart 
must  develop  and  implement  a 
monitoring  plan.  The  system  must 
maintain  the  plan  and  make  it  available 
for  inspection  by  the  State  and  the 
general  piiblic  no  later  than  30  days 
following  the  applicable  compliance 
dates  in  §  141.130(b).  All  Subpart  H 
systems  serving  more  than  3300  people 
must  submit  a  copy  of  the  monitoring 
plan  to  the  State  no  later  than  the  date 
of  the  first  report  required  under 

§  141.134.  The  State  may  also  require 
the  plan  to  be  submitted  by  any  other 
system.  After  review,  the  State  may 
require  changes  in  any  plan  elements. 
The  plan  must  include  at  least  the 
following  elements. 

(1)  Specific  locations  and  schedules 
for  collecting  samples  for  any 
parameters  included  in  this  subpart. 

(2)  How  the  system  will  calculate 
compliance  with  MCLs,  MRDLs,  and 
treatment  techniques. 

(3)  If  approved  for  monitoring  as  a 
consecutive  system,  or  if  providing 


water  to  a  consecutive  system,  under  the 
provisions  of  §  141.29,  the  sampling 
plan  must  reflect  the  entire  distribution 
system. 

§141.133   Compliafioe  requiranMnls. 

(a)  General  requirements.  (1)  Where 
compliance  is  based  on  a  running 
annual  average  of  monthly  or  quarterly 
samples  or  averages  and  the  system's 
failure  to  monitor  for  TTHM,  HAAS,  or 
bromate.  this  failure  to  monitor  will  be 
treated  as  a  monitoring  violation  for  the 
entire  period  covered  by  the  annual 
average.  Where  compliance  is  based  on 
a  running  annual  average  of  monthly  or 
quarterly  samples  or  averages  and  the 
system's  failtue  to  monitor  makes  it 
impossible  to  determine  compliance 
vriih  MRDLs  for  chlorine  and 
chloramines.  this  failure  to  monitor  will 
be  treated  as  a  monitoring  violation  for 
the  entire  period  covered  by  the  annual 
average. 

(2)  All  samples  taken  and  analyzed 
under  the  provisions  of  this  subpart 
must  be  included  in  determining 
compliance,  even  if  that  number  is 
greater  than  the  minimiun  required. 

(3)  If.  diuing  the  first  year  of 
monitoring  under  §  141.132,  any 
individual  quarter's  average  will  cause 
the  running  annual  average  of  that 
system  to  exceed  the  MCL.  the  system 
is  out  of  compliance  at  the  end  of  that 
quarter. 

(b)  Disinfection  byproducts.  (1) 
TTHMs  and  HAAS,  (i)  For  systems 
monitoring  quarterly,  compUance  with 
MCLs  in  §  141.64  must  be  based  on  a 
running  annual  arithmetic  average, 
computed  quarterly,  of  quarterly 
arithmetic  averages  of  all  samples 
collected  by  the  system  as  prescribed  by 
§  141.132(b)(1).  If  the  running  annual 
arithmetic  average  of  quarterly  averages 
covering  any  consecutive  four-quarter 
period  exceeds  the  MCL,  the  system  is 
in  violation  of  the  MCL  and  must  notify 
the  public  pursuant  to  §  141.32,  in 
addition  to  reporting  to  the  State 
pursuant  to  §  141.134.  If  a  PWS  fails  to 
complete  four  consecutive  quarters' 
monitoring,  compliance  witii  the  MCL 
for  the  last  four-quarter  compliance 
period  must  be  based  on  an  average  of 
the  available  data. 

(ii)  For  systems  monitoring  less 
frequenUy  than  quarterly,  compliance 
must  be  based  on  an  average  of  samples 
taken  that  year  under  the  provisions  of 
§  141.132(b)(1).  If  the  average  of  these 
samples  exceeds  the  MCL.  5ie  system 
must  increase  monitoring  to  once  per 
quarter  per  treatment  plant. 

(iii)  Systems  on  a  reduced  monitoring 
schedule  whose  annual  average  exceeds 
the  MCL  will  revert  to  routine 
monitoring  immediately.  These  systems 
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.11  not  be  considered  in  violation  of 
MCX  imtil  they  have  completed  one 
of  routine  monitoring. 
(2).  Bwmate.  Compliance  must  be 

on  a  running  annual  arithmetic 
erage.  computed  quarterly,  of  monthly 
pies  (or,  for  months  in  which  the 
em  takes  more  than  one  sample,  the 
average  of  all  samples  takoi  diuing  the 

nth)  collected  by  the  system  as 
•described  by  $  141.132(b)(3).  If  the 
'erage  of  samples  covering  any 
nsecutive  four-quarter  period  exceeds 
MCL,  the  system  is  in  violation  of 
MCL  and  must  notify  the  public 
it  to  §  141.32,  in  addition  to 
irting  to  the  State  pursuant  to 
1.134.  If  a  PWS  fails  to  complete  12 
tive  months'  monitoring, 
^mpliance  with  the  MCL  for  the  last 
-quarter  compliance  period  must  be 
based  on  an  average  of  the  available 
data. 

(3)  Chlorite.  Compliance  must  be 
based  on  an  arithmetic  average  of  each 
three  sample  set  taken  in  the 
distribution  system  as  prescribed  by 
S  1141.132(b)(2)(i)(B)  and 
§|L41.132(b)(2)(ii).  If  the  arithmetic 
aterage  of  any  three  sample  set  exceeds 
the  MCL,  the  system  is  in  violation  of 
t  Ije  MCL  and  must  notify  the  public 
]  lUTSuant  to  §  141.32,  in  addition  to 
I  e  porting  to  the  State  pursuant  to 
(141.134. 

(c)  Disinfectant  residuals.  (1)  Chlorine 
( t|id  chlommines.  (i)  Compliance  must 
1 14  based  on  a  running  annual  arithmetic 
i  ^erage,  computed  quarterly,  of  monthly 
aterages  of  all  samples  collected  by  the 
stem  under  §  141.132(c)(1).  If  the 
erage  of  quarterly  averages  covering 
y  consecutive  four-quarter  period 
:ceeds  the  MRDL,  the  system  is  in 
ilation  of  the  MRDL  and  must  notify 
pubUc  piusuant  to  §  141.32,  in 
dition  to  reporting  to  the  State 
i^suant  to  §  141.134. 
(ii)  In  cases  where  systems  switch 
between  the  use  of  chlorine  and 


chloramines  for  residual  disinfection 
during  the  year,  compliance  must  be 
determined  by  including  together  all 
monitoring  results  of  both  dilorine  and 
chloramines  in  calculating  compUance. 
Reports  submitted  pursuant  to  %  141.134 
must  clearly  indicate  which  residiial 
disinfectant  was  analyzed  for  eadi 
sample. 

(2)  Chlorine  dioxide,  (i)  Acute 
violations.  Compliance  must  be  based 
on  consecutive  daily  samples  collected 
by  the  system  under  §  141.132(c)(2).  If 
any  daily  sample  taken  at  the  entrance 
to  the  distribution  system  exceeds  the 
MRDL,  and  on  the  following  day  one  (or 
more)  of  the  three  samples  taken  in  the 
distribution  system  exceed  the  MRDL, 
the  system  is  in  violation  of  the  MRDL 
and  must  take  immediate  corrective 
action  to  lower  the  level  of  chlorine 
dioxide  below  the  MRDL  and  must 
notify  the  public  pursuant  to  the 
procedures  for  acute  health  risks  in 
§  141.32(a)(l)(iii)(E).  Failure  to  take 
samples  in  the  distribution  system  the 
day  following  an  exceedance  of  the 
chlorine  dioxide  MRDL  at  the  entrance 
to  the  distribution  system  will  also  be 
considered  an  MRDL  violation  and  the 
system  must  notify  the  public  of  the 
violation  in  accordance  with  the 
provisions  for  acute  violations  under 
§141.32(a)(l)(iii)(E). 

(ii)  Nonacute  violations.  Compliance 
must  be  based  on  consecutive  daily 
samples  collected  by  the  system  under 
§  141.132(c)(2).  If  any  two  consecutive 
daily  samples  taken  at  the  entrance  to 
the  distribution  system  exceed  the 
MRDL  and  all  distribution  system 
samples  taken  are  below  the  MRDL,  the 
system  is  in  violation  of  the  MRDL  and 
must  take  corrective  action  to  lower  the 
level  of  chlorine  dioxide  below  the 
MRDL  at  the  point  of  sampling  and  will 
notify  the  public  pursuant  to  the 
procedures  for  nonacute  health  risks  in 
§  141.32(e)(78).  Failure  to  monitor  at  the 
entrance  to  the  distribution  system  the 


day  following  an  exceedance  of  the 
chlorine  dioxide  MRDL  at  the  entrance 
to  the  distribution  system  is  also  an 
MRDL  violation  and  the  system  must 
notify  the  public  of  the  violation  in 
accordance  with  the  provisions  for 
nonacute  violations  under 
$  141.32(e)(78). 

(d)  Disinfection  byproduct  precursors 
(DBPP).  Compliance  must  be 
determined  as  specified  by  $  141.13S(b). 
Systems  may  begin  monitoring  to 
determine  whether  Step  1  TOC 
removals  can  be  met  12  months  prior  to 
the  compliance  date  for  the  system.  This 
mcmitoring  is  not  required  and  failure  to 
monitor  during  this  period  is  not  a 
violation.  However,  any  system  that 
does  not  monitor  during  this  period, 
and  then  determines  in  the  first  12 
months  after  the  compUance  date  that  it 
is  not  able  to  meet  the  Step  1 
requirements  in  §  141.13S(b)(2)  and 
must  therefore  apply  for  alternate 
minimum  TOC  removal  (Step  2) 
requirements,  is  not  efigible  for 
retroactive  approval  of  alternate 
minimum  TOC  removal  (Step  2) 
requirements  as  allowed  pursuant  to 
§  141.135(b)(3)  and  is  in  violation. 
Systrans  may  apply  fm  alternate 
minimum  TOC  removal  (Step  2) 
requirements  any  time  after  the 
compliance  date. 

f  141.134    naportng  and  recofdkaaphu 

IVQIlifMIWIItS, 

(a)  Systems  required  to  sample 
quarterly  or  more  fiequentiy  must  report 
to  the  State  within  10  days  after  the  end 
of  each  quarter  in  wdiich  samples  were 
collected,  notwithstanding  the 
provisions  of  §  141.31.  Systems  required 
to  sample  less  frequently  than  quarterly 
must  report  to  the  State  within  10  days 
after  the  end  of  each  monitoring  period 
in  which  samples  were  collected. 

(b)  Disinfection  byproducts.  Systems 
must  report  the  information  specified  in 
the  following  table: 


tf  you  are  a... 


You  must  raport... 


f  rstem  monitoring  for  TTHM  and  HAAS  under  the  requiremenis  of 
§§  141 .132(b)  on  a  quarterly  or  more  frequent  basis. 


^  rstem  monitoring  for  TTHMs  and  HAAS  under  the  requiremenis  of 
§§  141.132(b)  less  frequently  than  quarterly  (but  at  least  annually). 


^  rstem  monitoring  for  TTHMs  arxl  HAAS  under  the  requirements  of 
§141.132(b)  less  frequently  than  annually. 


(1)  The  nuirber  of  samples  taken  during  ttw  last  quarter. 

(2)  The  location,  date,  and  result  of  each  aamfjie  taken  during  the  last 
quarter. 

(3)  The  arKhm^K  average  of  aM  samples  taken  In  ttie  last  quarter. 

(4)  The  annual  aiithroeUc  average  of  tfie  quarterly  arilfvnettc  averages 
of  this  section  for  the  last  four  quarters. 

(5)  Whether  the  MCL  was  exceeded. 

(1)  The  number  of  samples  taken  during  the  last  year. 

(2)  The  kx»tion,  date,  and  result  of  each  sample  taken  during  the  last 
quarter. 

(3)  The  aiiltwnetic  average  of  al  samples  taken  over  Itie  last  year. 

(4)  Whether  the  MCL  was  exceeded. 

(1)  Ttw  kwaton,  date,  and  resuN  of  ttie  last  sample  taken. 

(2)  Whether  the  MCL  was  exceeded. 
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If  you  are  a... 


System  monitoring  for  chlorite  under  the  requirements  of  §  141 .132(b) 


System  monitoring  for  tiromate  under  the  requirements  of  §  141 .132(b) 


You  must  report..^ 


(1)  The  number  of  samples  taken  each  month  for  the  last  3  months. 

(2)  The  location,  date,  and  result  of  each  sample  taken  during  the  last 
quarter. 

(3)  For  each  month  in  the  reporting  period,  the  arithmetk;  average  of  al 
samples  taken  in  the  month. 

(4)  Whether  the  MCL  was  exceeded,  and  in  which  month  it  was  ex- 
ceeded. 

(1)  The  number  of  samples  taken  during  the  last  quarter. 

(2)  The  k)cation.  date,  and  result  of  each  sample  taken  during  the  last 
quarter. 

(3)  The  arithmetic  average  of  the  monthly  arithmetk:  averages  of  aH 
samples  taken  in  tfie  last  year. 

(4)  Whether  the  MCL  was  exceeded. 


(c)  Disinfectants.  Systems  must  report 
the  infonnation  specified  in  the 
following  table: 


If  you  are  a.., 


System  monitoring  fc>r  chkxine  or  chtoramines  under  the  requirements 
of  §141 .132(c). 


System  monitoring  for  chk>rine  dk>xkle  under  the  requiraments  of 
§141.132(0). 


You  must  report.. 


(1)  The  number  of  samples  taken  during  each  month  of  the  last  quar- 
ter. 

(2)  The  monthly  arithmetk:  average  of  all  samples  taken  in  each  month 
for  the  last  12  months. 

(3)  The  arithmetk:  average  of  aH  monthly  averages  for  the  last  12 


(4)  Whether  the  MRDL  was  exceeded. 

(1)  The  dates,  results,  and  focatnns  of  samples  taken  during  the  last 
quarter. 

(2)  Whether  the  MRDL  was  exceeded. 

(3)  Whether  the  MRDL  was  exceeded  in  any  two  consecutive  daily 
samples  and  whether  the  resulting  vntatkm  was  acute  or  nonacute. 


nrhe  State  may  choose  to  perform  cak»jlatk>ns  and  detemiine  whether  the  MRDL  was  exceeded,  in  Keu  of  having  the  system  report  that  inlbr- 


infonnation  specified  in  the  following 
table: 


(d)  Disinfection  byproduct  precursors 
and  enhanced  coapilation  or  enhanced 
softening.  Systems  must  report  the 

If  you  are  a .  .  . 

System  monitoring  monthly  or  quarteriy  for  TOC  under  the  require- 
ments of  §141.132(d)  and  required  to  meet  the  enhanced  coagula- 
tnn  or  enhanced  softening  requirements  in  §141.135(b)(2)  or  (3). 


System  monitoring  monthly  or  quarteriy  fOr  TOC  under  the  require- 
ments of  §141. 132(d)  and  meeting  one  or  more  of  the  altemative 
compliance  criteria  in  §  141 .135(a)(2)  or  (3). 


You  must  report . 


(1)  The  number  of  paired  (source  water  and  treated  water,  prior  to  con- 
tinuous deinfectkm)  samples  taken  during  the  last  quarter. 

(2)  The  kxaHon.  date,  and  result  of  each  paired  sample  and  assod- 
atad  alkalinity  taken  during  the  last  quarter. 

(3)  For  each  month  in  the  reporting  period  that  paired  samples  were 
taken,  the  arithmetk:  average  of  the  percent  redudfon  of  TOC  for 
each  paired  sample  and  the  required  TOC  percent  removal. 

(4)  Cak:ulatk)ns  for  detennining  compliance  with  the  TOC  percent  re- 
moval requirements,  as  provided  in  §  141.135(c)(1). 

(5)  Whether  the  system  is  in  compliance  with  the  enhanced  coagula- 
tfon  or  enhanced  softening  percent  removal  requirements  in 
§  141 .1 35(b)  for  the  last  four  quarters. 

(1)  The  altemative  compliance  criterion  that  the  system  is  using. 

(2)  The  number  of  paired  samples  taken  during  the  last  quarter. 

(3)  The  tocatfon.  dale,  and  result  of  each  paired  sample  and  associ- 
ated alcalinity  taken  during  the  last  quarter. 

(4)  The  njnning  annual  arithmetk:  average  based  on  monthly  averages 
(or  quarteriy  samples)  of  source  water  TOC  for  systems  meeting  a 
criterion  in  §§  141  .I35(a)(2)(i)  or  OH)  or  of  treated  water  TOC  for  sys- 
tems meeting  the  criterion  in  §141.1 35(a)(2)(ii). 
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If  you  area. 


You  must  report . 


(5)  The  running  annual  arithmetic  average  tiesed  on  monthly  averages 
(or  quarterly  samples)  of  source  water  SUVA  for  systems  meeting 
the  criterion  in  §  141.135(a)(2)(v)  or  of  treated  water  SUVA  for  sys- 
tems meeting  the  criterion  in  §  141 .13S(a)(2)(vi). 

(6)  The  running  annual  average  of  source  water  altalnity  for  systems 
meeting  the  criterion  in  §l4l.l35(a)(2)0ii)  and  of  treated  water  alca- 
Knity  for  systems  meeting  the  criterion  in  f  141 .13S(a)(3)(i). 

(7)  The  running  wnual  average  for  both  TTHM  and  HAAS  for  systems 
meeting  the  criterion  in  §  141  .l35(a4<2)(iD  or  Ov) 

(8)  The  njnning  annual  average  of  the  amount  of  magnesium  hardness 
removal  (as  CaCOj,  in  mgO.)  for  systems  meeting  the  criterion  in 
§141.135(a)(3)(iO. 

(9)  Whether  the  system  is  in  compiance  with  the  particular  alternative 
compliance  criterion  in  §  141 .135(a)(2)  or  (3). 


I  le  State  may  choose  to  perform  calculations  and  determine  whettwr  the 
nformation. 


treatment  technique  was  met,  in  Heu  of  having  the  system  report 


iV^.135   TrsatmanttechnlqiM  for  control 
of  dMnfacUon  byproduct  <PBP)  pieeureora. 

(a)  Applicability.  (1)  Subpart  H 
systems  using  conventional  filtration 
treatment  (as  defined  in  §  141.2  )  must 
operate  with  enhanced  coagulatirai  or 
enunced  softening  to  achieve  the  TOC 
pmient  removal  levels  specified  in 
pangraph  (b)  of  this  section  unless  the 
syij^i  meets  at  least  one  of  the 
altehiative  compliance  criteria  listed  in 
paiagraph  (a)(2)  or  (a)(3)  of  this  section. 

^Mtemcstive  compliance  criteria  for 
etiiipnced  coagulation  and  enhanced 
softening  systems.  Subpart  H  systems 
usiilg  conventional  filtration  treatment 
may  use  the  alternative  compliance 
crileria  in  paragraphs  (a)(2)(i)  through 
(vi||[of  this  section  to  comply  with  this 
section  in  lieu  of  complying  writh 
paragraph  (b)  of  this  section.  Systems 
must  still  comply  with  monitoring 
leCjiiirements  in  §  141.132(d). 

^)  Hie  syston's  source  water  TOC 
level,  measured  according  to 
§  141.131(d)(3).  is  less  than  2.0  mg/L. 
caiiiUated  quarterly  as  a  numing  annual 
av^rem. 

(li)  The  system's  treated  water  TOC 
lerel.  measured  according  to 
§  141.131(d)(3),  is  less  than  2.0  mg/L, 
calculated  quarterly  as  a  running  annual 

(iiirnie  system's  soiuce  water  TOC 
level,  measiued  as  required  by 
§  141.131(d)(3),  is  less  than  4.0  mg/L. 
cal^rulated  quarterly  as  a  nmning  annual 
avmage;  the  source  water  alkalinity, 
measured  according  to  §  141.131(d)(1). 
is  greater  than  60  mg/L  (as  CaOOa). 
caKulated  quarterly  as  a  running  annual 
average;  and  either  the  TTHM  and 
HAAS  nmning  aimual  averages  are  no 
gruter  than  0.040  mg/L  and  0.030  mg/ 


L.  respectively;  or  prior  to  the  efCective 
date  for  compliance  in  §  141.130(b).  the 
system  has  made  a  clear  and  irrevocable 
financial  commitment  not  later  than  the 
efEsctive  date  for  compliance  in 
§  141.130(b)  to  use  of  technologies  that 
will  limit  the  levels  of  TTHMs  and 
HAAS  to  no  more  than  0.040  mg/L  and 
0.030  mg/L.  respectively.  Systems  must 
submit  evidence  of  a  clear  and 
irrevocable  fin«nri«l  commitment,  in 
addition  to  a  schedule  containing 
milestones  and  periodic  progress  reports 
for  installation  and  operation  of 
appropriate  technologies,  to  the  State  for 
approval  not  later  than  the  eCCsctive  date 
for  compliance  in  §  141.130(b).  These 
technologies  must  be  installed  and 
operating  not  later  than  June  16. 2005. 
Failure  to  install  and  operate  these 
technologies  by  the  date  in  the  approved 
schedule  will  constitute  a  violation  of 
Naticmal  Primary  Drinking  Water 

Regulations. 
Uv)  The  TTHM  and  HAAS  nmning 

wnniiiil  averages  are  no  greater  than 
0.040  mg/L  and  0.030  n^/L. 
respectively,  and  the  system  uses  only 
chlorine  for  primary  disinfection  and 
maintenance  of  a  residual  in  the 
distributirm  system. 

(v)  The  system's  source  water  SUVA, 
prior  to  any  treatment  and  measured 
monthly  according  to  §  141.131(d)(4).  is 
less  than  at  equal  to  2.0  L/mg-m. 
calculated  quaitwly  as  a  running  annual 

average. 

(vi)  The  system's  finished  water 
SUVA,  measured  monthly  according  to 
§  141.131(d)(4).  is  less  than  or  equal  to 
2.0  L/mg-m.  calculated  quarterly  as  a 

pinning  annual  average. 

(3)  Additional  alternative  compliance 
criteria  for  softening  systems.  Systems 


practicing  enhanced  softening  that 
cannot  adiieve  the  TOC  removals 
required  by  paragraph  (bH2)  of  this 
section  may  use  the  alternative 
compliance  criteria  in  paragraphs 
(a)(3)(i)  and  (ii)  of  this  section  in  lieu  of 
complying  with  paragraph  (b)  of  this 
section.  Systems  must  still  comply  with 
monitoring  requirements  in 
§  141.132(d). 

(i)  Softening  that  results  in  lowering 
the  treated  water  alkalinity  to  less  thui 
60  mg/L  (as  CaOOs).  measured  monthly 
according  to  §  141.131(dMl)  and 
calculated  quarterly  as  a  nmning  aimual 
average. 

(ii)  Softening  that  results  in  removing 
at  least  10  mg/L  of  magnesiimi  hardness 
(as  CaC03),  measured  monthly  and 
calculated  quarterly  as  an  annual 
nmning  average. 

(b)  Enhanced  coagulation  and 
enhanced  softening  performance 
requirements.  (1)  Systems  must  achieve 
the  percent  reduction  of  TOC  specified 
in  paragraph  (b)(2)  of  this  section 
bel^veen  the  source  water  and  the 
combined  filter  eCQuent.  unless  the  State 
approves  a  system's  request  for  alternate 
minimnm  TOC  removal  (Step  2) 
requirements  under  paragraph  (b)(3)  of 
this  section. 

(2)  Required  Step  1  TOC  reductions, 
indicated  in  the  following  table,  are 
based  upon  specified  source  water 
parametere  measured  in  accordance 
virith  §  141.131(d).  Systems  practicing 
softening  are  required  to  meet  the  Step 
1  TOC  redtictions  in  the  far-right 
column  (Soiuce  water  alkalinity  >120 
mg/L)  for  the  specified  source  water 
TOC: 
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Step  l  Required  Removal  of  TOC  by  Enhanced  Coagulation  and  Enhanced  Softening  for  Subpart  H 

Systems  Using  Conventional  Treatment  »•  2 


Souroe-water  TOC.  m(^ 


>4.0-«.0 
>a.o 


Source-water  altalinity,  m(^  as  CaCOs 


0-60  (percent) 


35.0 
45.0 
50.0 


260-120  (per- 
cent) 


25.0 
35.0 

4ao 


>1203  (per- 
cent) 


15.0 
25.0 
30.0 


^Systems  meeting  at  least  one  of  the  condHions  In  paragraph  (a)(2)fiHvi)  of  this  section  are  not  required  to  operate  with  enhanced  coagula- 

^JSJertngsy^ero  meeting 

'Systems  practicing  softening  must  meet  the  TOC  removal  requirements  in  this  cohjmn. 


(3)  Subpart  H  conventional  treatment 
systems  that  cannot  achieve  the  Step  1 
TOC  removals  required  by  paragraph 
(b)(2)  of  this  section  due  to  water  quaUty 
parameters  or  operational  constraints 
must  apply  to  the  State,  within  three 
months  of  failure  to  achieve  the  TCX] 
removals  required  by  paragraph  (b)(2)  of 
this  section,  for  approval  of  alternative 
minimum  TOC  (Step  2)  removal 
requirements  submitted  by  the  system. 
If  the  State  approves  the  alternative 
minimum  TOC  removal  (Step  2) 
requirements,  the  State  may  make  those 
requirements  retroactive  for  the 
purposes  of  determining  compUance. 
Until  the  State  approves  the  alternate 
minimum  TOC  removal  (Step  2) 
reqiiirements,  the  system  must  meet  the 
Step  1  TOC  removals  contained  in 
paragraph  (b)(2)  of  this  section. 

[4]  Alternate  minimum  TOC  removal 
(Step  2)  requirements.  Applications 
made  to  the  State  by  enhanced 
coagulation  systems  for  approval  of 
alternative  minimum  TOC  removal 
(Step  2)  requirements  under  paragraph 
(b)(3)  of  this  section  must  indude.  as  a 
minimum,  results  of  bench-  or  pilot- 
scale  testing  conducted  under  paragraph 
(b)(4)(i)  of  this  section  and  used  to 
determine  the  alternate  enhanced 
coagulation  level. 

(i)  Alternate  enhanced  coagulation 
level  is  defined  as  coagulation  at  a 
coagulant  d6se  and  pH  as  determined  by 
the  method  described  in  paragraphs 
(b)(4Hi)  through  (v)  of  this  section  such 
that  an  incremental  addition  of  10  mg/ 
L  of  aliun  (as  aluminum)  (or  equivalent 
amount  of  ferric  salt)  results  in  a  TOC 
removal  of  $  0.3  mg/L  The  percent 
removal  of  TOC  at  this  point  on  the 
"TOC  removal  versus  coagulant  dose" 
curve  is  then  defined  as  the  minimmn 
TOC  removal  required  for  the  system. 
Once  approved  by  the  State,  this 
minimum  requirement  supersedes  the 
minimum  TC)C  removal  required  by  the 
table  in  paragraph  (b)(2)  of  this  section. 
This  requirement  will  be  effective  imtil 
such  time  as  the  State  approves  a  new 


value  based  on  the  results  of  a  new 
bench-  and  pilot-scale  test.  Failure  to 
achieve  State-set  alternative  minimiiTn 
TOC  removal  levels  is  a  violation  of 
National  Primary  Drinking  Water 
Regulations. 

(ii)  Bench-  or  pilot-scale  testing  of 
enhanced  coagulation  must  be 
conducted  by  using  representative  water 
samples  and  adding  10  mg/L  increments 
of  alum  (as  aluminum)  (or  equivalent 
amounts  of  ferric  salt)  until  the  pH  is 
reduced  to  a  level  less  than  or  equal  to 
the  enhanced  coagulation  Step  2  target 
pH  shown  in  the  following  table: 

Enhanced  Coagulation  Step  2 
target  ph 


Alkalinity  (mgrt.  as  CaCOj) 

Target  pH 

0-60 „ 

>60-120 

>12O-240 

>240 

5.5 
6.3 
7.0 
7.5 

(iii)  For  waters  with  alkalinities  of 
less  than  60  mg/L  for  which  addition  of 
small  amounts  of  aliun  or  equivalent 
addition  of  iron  coagulant  drives  the  pH 
below  5.5  before  significant  TOC 
removal  occius,  the  system  must  add 
necessary  chemicals  to  maintain  the  pH 
between  5.3  and  5.7  in  samples  until  the 
TOC  removal  of  0.3  mg/L  per  10  mg/L 
aliun  added  (as  aluminum)  (or 
equivalent  addition  of  iron  coagidant)  is 
reached. 

(iv)  The  system  may  operate  at  any 
coagulant  dose  or  pH  necessary 
(consistent  with  other  NPDWRs)  to 
achieve  the  minimum  TOC  percent 
removal  approved  imder  paragraph 
(b)(3)  of  this  section. 

(v)  If  the  TOC  removal  is  consistently 
less  than  0.3  mg/L  of  TOC  per  10  mg/ 
L  of  incremental  alum  dose  (as 
aluminum)  at  all  dosages  of  alum  (or 
equivalent  addition  of  iron  coagulant), 
the  water  is  deemed  to  contain  TOC  not 
amenable  to  enhanced  coagulation.  The 
system  may  then  apply  to  die  State  for 


a  waiver  of  enhanced  coagulation 
requirements. 

(c)  Compliance  calculations.  (1) 
Subpart  H  systems  other  than  those 
identified  in  paragraph  (a)(2)  or  (a)(3)  of 
this  section  must  comply  with 
requirements  contained  in  paragraph 
(b)(2)  of  this  section.  Systems  must 
calculate  compliance  quarterly, 
beginning  after  the  system  has  collected 
12  months  of  data,  by  determining  an 
annual  average  using  the  following 
method: 

(i)  Determine  actual  monthly  TOC 
percent  removal,  equal  to: 
(1— (treated  water  TOC/source  water 
TOC))  X 100 
(ii)  Determine  the  required  monthly 
TOC  percent  removal  (firom  either  the 
table  in  paragraph  (b)(2)  of  this  section 
or  firan  paragraph  (b)(3)  of  this  section). 

(iii)  Divide  the  value  in  paragraph 
(c)(l)(i)  of  this  secticm  fay  the  value  in 
paragraph  (c)(l)(ii)  of  this  section, 
(iv)  Add  together  the  results  of 
paragraph  (c)(l)(iii)  of  this  section  for 
the  last  12  months  and  divide  by  12. 

(v)  If  the  value  calculated  in 
paragraph  (c)(l)(iv)  of  this  section  is  less 
than  1.00,  the  system  is  not  in 
compliance  with  the  TOC  percent 
removal  requirements. 

(2)  Systems  may  use  the  provisions  in 
paragraphs  (c)(2)(i)  through  (v)  of  tfiis 
section  in  lieu  of  the  calculations  in 
paragraph  (c)(l)(i)  through  (v)  of  this 
section  to  determine  compliance  with 
TOC  percent  removal  requirements, 
(i)  In  any  month  that  the  system's 
treated  or  source  water  TOC  level, 
measured  according  to  §  141.131(d)(3). 
is  less  than  2.0  mg/L.  the  system  may 
assign  a  mmthly  value  of  1.0  (in  lieu  of 
the  value  calculated  in  paragraph 
(c)(l)(iii)  of  this  section)  when 
calculating  compliance  under  the 
provisions  of  paragraph  (c)(1)  of  this 
section. 

(ii)  In  any  month  that  a  system 
practicing  softening  removes  at  least  10 
mg/L  of  magnesium  hardness  (as 
CaCOa),  the  system  may  assign  a 
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mo  ]  thly  value  of  1.0  (in  lieu  of  the 
val  I B  calculated  in  paragraph  (c)(l)(iii) 
of  t^s  section)  when  calculating 
coimplianoe  under  the  provisions  of 
paif^graph  (c)(1)  of  this  section. 

(i]i)  In  any  month  that  the  system's 
soutce  water  SUVA,  prior  to  any 
treatment  and  measiued  according  to 
§  ltl7l31(d)(4),  is  ^.0  L/mg-m.  die 
sysitem  may  assign  a  monthly  value  of 
l.Ol  (in  lieu  of  the  value  calculated  in 
paijgraph  (c)(l)(iii)  of  this  section) 
when  calciilating  compliance  under  the 
provisions  of  paragraph  (c)(1)  of  this 
secitiion. 
^V)  In  any  month  that  the  system's 
lied  water  SUVA,  measured 
Lrding  to  §  141.131(d)(4),  is  ^.0  L/ 
mg-«n,  the  system  may  assign  a  monthly 
v^tte  of  1.0  (in  lieu  of  the  value 
calculated  in  paragraph  (c)(l)(iii)  of  this 
section)  when  calculating  compliance 
under  the  provisions  of  paragraph  (c)(1) 
of  Uus  section. 

(t)  In  any  month  that  a  system 
practicing  enhanced  softening  lowers 
aUftlinity  below  60  mg/L  (as  CaCXDa).  the 
sy^em  may  assign  a  monthly  value  of 
l.(k  (in  lieu  of  the  value  calculated  in 
paregraph  (c)(l)(iii)  of  this  section) 
wh^n  calculating  compliance  under  the 
prjivisions  of  paragraph  (c)(1)  of  this 
ion. 

. )  Subpart  H  systems  using 
iventional  treatment  may  also 
-  -r^^ply  w»di  the  requirements  of  this 
se^on  by  meeting  die  criteria  in 
paBagraph  (a)(2)  or  (3)  of  this  section. 

to)  Treatment  technique  requirements 
fcfiDBP precursors.  The  Administrator 
idtEBitifies  the  following  as  treatment 
te^iiniques  to  control  the  level  of 
dMnfection  byproduct  precursors  in 
ditinking  water  treatment  and 
di^bution  systems:  For  Subpart  H 
systems  using  conventional  treatment, 
enhanced  coagulation  or  enhanced 
Zoning. 

1.  Section  141.154  is  amended  by 
ig  paragraph  (e)  to  read  as  follows: 

fUl.154    Required  additional  health 
Injlennation. 

•        •        •        * 

e)  Community  water  systems  that 
iect  TTHM  above  0.080  mg/1,  but 
low  the  MCL  in  §  141.12,  as  an  annual 
average,  monitored  and  calculated 
u  xter  the  provisions  of  §  141.30,  must 
mdude  health  effects  language 
prescribed  by  paragraph  (73)  of 
apbendix  C  to  subpart  O. 

PiART  142— NATIONAL  PRIMARY 
DIIINKINQ  WATER  REGULATIONS 
il|l>LEMENTATION 

12.  The  authority  citation  for  part  142 
ct  atinues  to  read  as  follows: 


AudMrity:  42  U.S.C  300f,  300g-l,  300g-2 
3O0g-3,  300g-4,  300g-S.  300g-6.  300i-4,  300)- 
9,  and  300i-ll. 

13.  Section  142.14  is  amended  by 
adding  new  paragraphs  (d)(12).  (d)(13), 
(d)(14),  (d)(15).  and  (d)(16)  to  read  as 
follows. 

f142.14   Racorda  kept  by  States. 

(d)*  •  • 

(12)  Records  of  the  currently 
applicable  or  most  recent  State 
determinations,  including  all  supporting 
information  and  an  explanation  of  the 
technical  basis  for  each  decision,  made 
under  the  following  provisions  of  40 
CFR  part  141.  subpart  L  for  the  control 
of  disinfectants  and  disinfection 
byproducts.  These  records  must  also 
include  interim  measures  toward 
installation. 

(i)  States  must  Iceep  records  of 
systems  that  are  installing  GAC  or 
membrane  technology  in  accordance 
widi  S  141.64(b)(2)  of  diis  chapter. 
These  records  must  include  the  date  by 
which  the  system  is  required  to  have 
completed  installation. 

(ii)  States  must  keep  records  of 
systems  that  are  required,  by  the  State, 
to  meet  alternative  minimum  TOC 
removal  requirements  or  for  whom  the 
State  has  determined  that  the  source 
water  is  not  amenable  to  enhanced 
coagulation  in  accordance  with 
§  141.135(b)(3)  and  (4)  of  this  chapter, 
respectively.  These  records  must 
include  the  alternative  limits  and 
rationale  for  establishing  the  alternative 
limits. 

(ui)  States  must  keep  records  of 
subpart  H  systems  using  conventional 
treatment  meeting  any  of  the  alternative 
compliance  criteria  in  §  141.135(a)(2)  or 
(3)  of  this  chapter. 

(iv)  States  must  keep  a  register  of 
qiialified  operators  that  have  met  the 
State  requirements  developed  under 
§  142.16(f)(2). 

(13)  Records  of  systems  with  multiple 
wells  considered  to  be  one  treatment 
plant  in  accordance  with  §  141.132(a)(2) 
of  diis  chapter  and  §  142.16(f)(S). 

(14)  Monitoring  plans  for  subpart  H 
systems  serving  more  than  3,300 
persons  in  accordance  with  §  141.132(f) 
of  this  chapter. 

(15)  List  of  laboratories  approved  for 
analyses  in  accordance  with 

§  141.131(b)  of  this  chapter. 

(16)  List  of  systems  required  to 
monitor  for  disinfectants  and 
disinfection  byproducts  in  accordance 
with  part  141.  subpart  L  of  this  chapter. 
The  list  must  indicate  what 
disinfectants  and  DBFs,  other  than 


chlorine,  TTHM.  and  HAAS,  if  any.  are 
measured. 

*  •        •        •        • 

14.  Section  142.16  is  amended  by 
adding  paragraph  (h)  to  read  as  follows. 

1142.16   Spadai  prlmaqf  laqulramants. 

*  •        •  _     •        * 

(h)  Requirements  for  States  to  adopt 
40  CFR  part  141,  subpart  L  In  addition 
to  the  general  primacy  requirements 
elsewhere  in  this  part,  including  the 
requirement  that  State  regulations  be  at 
least  as  stringent  as  federal 
requirements,  an  application  for 
approval  of  a  State  program  revision 
that  adopts  40  CFR  part  141,  subpart  L, 
must  contain  a  desaiption  of  how  the 
State  will  accomplish  the  following 
pronam  requirements: 

(1)  Section  141.64(b)(2)  of  Uiis  chapter 
(interim  treatment  requirements). 
Determine  any  interim  treatment 
requirements  for  those  systems  electing 
to  install  GAC  or  membrane  filtration 
and  granted  additional  time  to  comply 
with  §  141.64  of  this  chapter. 

(2)  Section  141.130(c)  of  this  chapter 
(qualification  of  operators).  QuaUfy 
operaton  of  public  water  systems 
subject  to  40  CFR  part  141,  subpart  L. 
Qualification  requirements  established 
for  operators  of  systems  subject  to  40 
CFR  part  141,  subpart  H— Filtration  and 
Disinfection  may  be  used  in  whole  or  in 
part  to  establish  ofwrator  qualification 
requirements  for  meeting  40  CFR  part 
141,  subpart  L  requirements  if  the  State 
determines  that  the  40  CFR  part  141, 
subpart  H  requirements  are  appropriate 
and  applicable  for  meeting  subpart  L 
requirements. 

(3)  Section  141.131(c)(2)  of  diis 
chapter  PPD  colorimethc  test  kits). 
Approve  DFD  colorimetric  test  kits  for 
free  and  total  chlorine  measurements. 
State  approval  granted  under 

§  141.74(a)(2)  of  this  chapter  for  the  use 
of  DPD  colorimetric  test  kits  for  free 
chlorine  testing  is  acceptable  for  the  use 
of  DPD  test  kits  in  measuring  free 
chlorine  residuals  as  required  in  40  CFR 
part  141,  subpart  L. 

(4)  Sections  141.131(c)(3)  and  (d)  of 
this  chapter  (State  approval  of  parties  to 
conduct  analyses).  Approve  parties  to 
conduct  pH,  bromide,  alkalinity,  and 
residual  disinfectant  concentration 
measurements.  Tlie  State's  process  for 
approving  parties  performing  water 
quality  measurements  for  systems 
subject  to  40  CFR  part  141,  subpart  H 
requirements  in  paragraph  (b)(2)(i)(D)  of 
this  section  may  be  used  for  approving 
parties  measuring  water  quality 
parameters  for  systems  subject  to 
subpart  L  requirements,  if  the  State 
determines  the  process  is  appropriate 
and  applicable. 
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(5)  Section  141.132(a)(2)  of  this 
chapter  (multiple  wells  as  a  single 
source).  Define  the  criteria  to  use  to 
detennine  if  multiple  wells  are  being 
drawn  from  a  single  aquifer  and 


therefore  be  considered  a  single  source 
for  compliance  with  monitoring 
requirements. 

(6)  Approve  alternate  minimiiin  toC 
removal  (Step  2)  requirements,  as 


allowed  undor  the  provisions  of 
§  141.135(b)  of  this  chapter. 

(FR  Doc  98-32887  FUed  12-15-98;  8:45  am] 
MUMQ  COOE  «M-SO>U 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  9, 141,  and  142 

{WH-FRL-6199-«] 
RIN  2040-AC91 

National  Primary  Drinking  Water 
Regulations:  Interim  Enhanced  Surface 
Water  Treatment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


summary:  In  this  document,  EPA  is 
finalizing  the  Interim  Enhanced  Surface 
Water  Treatment  Rule  (lESWTR).  The 
purposes  of  the  lESWTR  are  to:  Improve 
control  of  microbial  pathogens, 
including  specifically  the  protozoan 
Cryptosporidium,  in  drinking  water;  and 
address  risk  trade-offs  with  disinfection 
byproducts.  Key  provisions  established 
in  today's  final  lESWTR  include:  A 
Maximum  Contaminant  Level  Goal 
(MCLG)  of  zero  for  Cryptosporidium;  2- 
log  Cryptosporidium  removal 
requirements  for  systems  that  filter; 
strengthened  combined  filter  effluent 
turbidity  performance  standards  and 
individual  filter  turbidity  provisions; 
disinfection  benchmark  provisions  to 
assure  continued  levels  of  microbial 
protection  while  facilities  take  the 
necessary  steps  to  comply  with  new 
disinfection  byproduct  standards; 
inclusion  of  Cryptosporidium  in  the 
definition  of  ground  water  under  the 
direct  influence  of  surface  water 
(GWUDI)  and  in  the  watershed  control 
requirements  for  unfiltered  public  water 
systems;  requirements  for  covers  on  new 
finished  water  reservoirs;  and  sanitary 
surveys  for  all  surface  water  systems 


regardless  of  size.  The  lESWTR  builds 
upon  the  treatment  technique 
requirements  of  the  Surface  Water 
Treatment  Rule. 

EPA  believes  that  implementation  of 
the  lESWTR  will  significantly  reduce 
the  level  of  Cryptosporidium  in  finished 
drinking  water  supplies  through 
improvements  in  filtration.  The  Agency 
estimates  that  the  likelihood  of  endemic 
illness  from  Cryptosporidium  will 
decrease  by  110,000  to  463,000  cases 
annually.  The  Agency  believes  that  the 
rule  will  also  reduce  the  likelihood  of 
the  occurrence  of  outbreaks  of 
cryptosporidiosis  by  providing  a  larger 
margin  of  safety  against  such  outbreaks 
for  some  systems.  In  addition,  the 
filtration  provisions  of  the  rule  are 
expected  to  increase  the  level  of 
protection  firom  exposure  to  other 
pathogens  (i.e.,  Giardia  or  other 
waterbome  bacterial  or  viral  pathogens). 

The  lESWTR  applies  to  public  water 
systems  that  use  surface  water  or 
GWUDI  and  serve  10,000  or  more 
people.  The  rule  also  requires  primacy 
States  to  conduct  sanitary  surveys  for  all 
surface  water  and  GWUDI  systems 
regardless  of  size. 
EFFECTIVE  DATE:  This  regulation  is 
effective  February  16, 1999.  Compliance 
dates  for  specific  components  of  the  rule 
are  discussed  in  the  Supplementary 
Information  section. 
ADDRESSES:  Public  comments,  the 
comment/response  document, 
applicable  Federal  Register  notices, 
other  major  supporting  documents,  and 
a  copy  of  the  index  to  the  public  docket 
for  this  rulemaking  are  available  for 
review  at  EPA's  Drinking  Water  Docket- 
401  M  Street,  SW.,  Rm.  EB57, 
Washington,  DC  20460  from  9  a.m.  to  4 
p.m.,  Monday  through  Friday,  excluding 


legal  holidays.  For  access  to  docket 
materials,  please  call  (202)  260-3027  to 
schedule  an  appointment. 

FOR  FURTHER  INFORMATION,  CONTACT:  For 
general  information  contact  the  Safe 
Drinking  Water  Hotline,  Telephone 
(800)  426-4791.  The  Safe  Drinking 
Water  Hotline  is  open  Monday  through 
Friday,  excluding  Federal  holidays, 
from  9  a.m.  to  5:30  p.m.  Eastern  Time. 
For  technical  inquiries,  contact 
Elizabeth  Corr  or  Paul  S.  Berger,  Ph.D. 
(Microbiology),  Office  of  Ground  Water 
and  Drinking  Water  (MC  4607),  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW,  Washington  DC  20460; 
telephone  (202)  260-6907  (Corr)  or  (202) 
260-3039  (Berger).  For  Regional 
contacts  see  Supplementary 
Information. 

SUPPLEMENTARY  INFORMATION:  This 
regulation  is  effective  60  days  after 
publication  of  FR  dociunent  for 
purposes  of  the  Administrative 
Procedures  Act  and  the  Congressional 
Review  Act.  Compliance  dates  for 
specific  components  of  the  rule  are 
discussed  below.  Solely  for  judicial 
review  purposes,  this  final  rule  is 
promulgated  as  of  1  p.m.  Eastern  Time 
December  30, 1998  as  provided  in  40 
CFR  23.7. 

Regulated  entities.  Entities  potentially 
regulated  by  the  lESWTR  are  public 
water  systems  that  use  surface  water  or 
ground  water  under  the  direct  influence 
of  surface  water  and  serve  at  least 
10,000  people.  (States  are  required  to 
carry  out  sanitary  surveys  for  all  surface 
water  and  GWUDI  systems  including 
those  that  serve  less  than  10,000 
people.)  Regulated  categories  and 
entities  include: 


Category 


Industry  

State,  Local,  Tribal  or  Fe<jeral  Govemments 


Examples  of  regulated  entities 


''"^^f InrfS!'^'  ^^"^f^^  ^^"^^  T  ^'"^^'^  *^*«^  °^  9~""<^  «'3<e^  ""d«r  the  direct  influ- 
ence of  surface  water  and  serve  at  least  1 0.000  people 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  lUcely  to  be 
regulated  by  the  lESWTR.  This  table 
lists  the  types  of  entities  that  EPA  is 
now  aware  could  potentially  be 
regulated  by  the  rule.  Other  types  of 
entities  not  listed  in  this  table  could 
also  be  regulated.  To  determine  whether 
your  facility  is  regulated  by  this  action, 
you  should  carefully  examine  the 
applicability  criteria  in  subpart  H 
(§  141.70(a)— systems  subject  to  the 
Surface  Water  Treatment  Rule)  and 


subpart  P  (§  141.170(a)— subpart  H 
systems  that  serve  10,000  or  more 
people)  of  the  final  rule.  If  you  have 
questions  regarding  the  applicability  of 
the  lESWTR  to  a  particular  entity, 
consult  one  of  the  persons  listed  in  the 
preceding  FOR  FURTHER  INFORMATION 
CONTACT  section. 

Regional  Contacts 

I.  Kevin  Reilly,  Water  Supply  Section, 
JFK  Federal  Bldg.,  Room  203,  Boston, 
MA  02203,  (617)  565-3616 


n.  Michael  Lowy,  Water  Supply  Section. 

290  Broadway,  24th  Floor,  New  York. 

NY  10007-1866,  (212)  637-3830 
in.  Jason  Gambatese,  Drinking  Water 

Section  (3WM41),  1650  Arch  Street, 

Philadelphia,  PA  19103-2029,  (215) 

814-5759 

IV.  David  Parker,  Water  Supply  Section, 
345  Courtland  Street,  Atlanta,  GA 
30365,  (404)  562-9460 

V.  Kimberly  Harris,  Water  Supply 
Section,  77  W.  Jackson  Blvd.,  Chicago 
IL  60604,  (312)  886-4239 
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VI.  Bl^e  L.  Atkins,  Drinking  Water 
Sebtion,  1445  Ross  Avenue,  Dallas, 
TX  75202,  (214)  665-2297 

Vn.  Ralph  Flournoy,  Drinking  Water/ 
Ground  Water  Management  Branch, 
728  Minnesota  Ave.,  Kansas  Qty,  KS 
66^01,  (913)  551-7374 

VIII.  Bob  Qement,  Public  Water  Supply 
Sddtion  (8P2-W-MS).  999  18th  Street, 
Sme  500,  Denver,  CO  80202-2466, 
(30i3)  312-6653 

IX.  Bruce  Macler,  Water  Supply  Section, 
75  Hawthorne  Street,  San  Francisco, 
CA  94105,  (415)  744-1884 

X.  Wendy  Marshall.  Drinking  Water 
Uttit,  1200  Sixth  Avenue  (OW-136), 
Seattle.  WA  98101.  (206)  553-1890 

List  0f  Abbreviations  Used  in  This 
Document 

ASCE:  American  Society  of  Civil 

Engineers 
ASDWA:  Association  of  State  Drinking 

Water  Administrators 
ASTM:  American  Society  for  Testing 

and  Materials 
AWWA:  American  Water  Works 

Association 
AWtyVARF:  American  Water  Works 

AlSsociation  Research  Foundation 
°C:  Degrees  Centigrade 
CCP:  Composite  Correction  Program 
CDC  Centers  for  Disease  Control 
CFE;  Combined  Filter  Effluent 
CFR:  Code  of  Federal  Regulations 
CPE:  Comprehensive  Performance 

Evaluation 
CT:  The  Residual  Concentration  of 

Dijsinfectant  (mg/L)  Multiplied  by  the 

Contact  Time  (in  minutes) 
CTA:  Comprehensive  Technical 

A$sistance 
DBBs:  Disinfection  Byproducts 
DBPR:  Disinfectants/Disinfection 

Byproducts  Rule 
ESWTR:  Enhanced  Surface  Water 

Tteatment  Rule 
FACA:  Federal  Advisory  Committee  Act 
GAC:  Granidar  Activated  Carbon 
GAO:  Government  Accounting  Office 
GVJrtJDI:  Ground  Water  Under  the  Direct 

Influence  of  Surface  Water 
HAA5:  Haloacetic  acids 

(Monochloroacetic.  Dichloroacetic. 

Jichloroacetic.  Monobromoacetic 
d  Dibromoacetic  Adds) 
:  Heterotropic  Plate  Count 
hr^^  Hours 

ICR;  Information  Collection  Rule 
IE$WTTl:  Interim  Enhanced  Surface 

yi^ater  Treatment  Rule 
WK-  Individual  Filter  Assessment 
Logj  Inactivation:  Logarithm  of  (No/Nt) 
Log:  Logarithm  (common,  base  10) 
LllsWTR:  Long  Term  Enhanced 

Sjurface  Water  Treatment  Rule 
LTl:  Long  Term  1  Enhanced  Surface 

Water  Treatment  Rule 
MGL:  Maximmn  Contaminant  Level 

\ 


MCLG:  Maximum  Contaminant  Level 

Goal 
M-DBP:  Microbial  and  Disinfectants/ 

Disinfection  Byproducts 
MPA:  Microscopic  Particulate  Analysis 
NODA:  Notice  of  Data  Availability 
NPDWR:  National  Primary  Drinking 

Water  Regulation 
Nt:  The  Concentration  of  Surviving 

Microorganisms  at  Time  T 
NTTAA:  National  Technology  Transfer 

and  Advancement  Act 
NTU:  Nephelometric  Turbidity  Unit 
PE:  Performance  Evaluation 
PWS:  Public  Water  System 
Reg.  Neg.:  Regulatory  Negotiation 
RIA:  Regulatory  Impact  Analysis 
RFA:  R^ulatory  Flexibility  Act 
RSD:  Reutive  Standard  Deviation 
SAB:  Science  Advisory  Board 
SDWA:  Safe  Drinking  Water  Act 
SWTR:  Surface  Water  Treatment  Rule 
TC:  Total  Coliforms 
TCR:  Total  CoUform  Rule 
TTHM:  Total  Trihalomethanes 
TWG:  Tedmical  Work  Group 
UMRA:  Unfunded  Mandates  Reform  Act 
X  log  removal:  Reduction  to  Vio«  of 
original  concentration 
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L  Background 

A.  Statutory  Requirements  and  Legal 

Authority 

The  Safe  Drinking  Water  Act  (SDWA 
or  the  Act),  as  amended  in  1986. 
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requires  USEPA  to  publish  a  "maximuin 
contaminant  level  goal"  (MCLG)  for 
each  contaminant  which,  in  the 
judgement  of  the  USEPA  Administrator, 
"may  have  any  adverse  effect  on  the 
health  of  persons  and  which  is  known 
or  anticipated  to  occur  in  public  water 
systems"  (Section  1412(b)(3)(A)). 
MCLGs  are  to  be  set  at  a  level  at  which 
"no  known  or  anticipated  adverse  effect 
on  the  health  of  persons  occur  and 
which  allows  an  adequate  margin  of 
safety"  (Section  1412(b)(4)). 

The  Act  was  amended  in  August 
1996.  As  a  result  of  these  Amendments, 
several  of  these  provisions  were 
renumbered  and  augmented  with 
additional  language.  Other  sections 
were  added  establishing  new  drinking 
water  requirements.  These 
modifications  are  outlined  below. 

The  Act  also  requires  that  at  the  same 
time  USEPA  publishes  an  MCLG,  which 
is  a  non-enforceable  health  goal,  it  also 
.    must  publish  a  National  Primary 
Drinking  Water  RegulaUon  (NPDWR) 
that  specifies  either  a  maximum 
contaminant  level  (MCL)  or  treatment 
technique  (Sections  1401(1)  and 
141 2(a)(3)).  USEPA  is  authorized  to 
promulgate  a  NPDWR  "that  requires  the 
use  of  a  treatment  technique  in  lieu  of 
establishing  a  MCL,"  if  the  Agency  finds 
that  "it  is  not  economically  or 
technologically  feasible  to  ascertain  the 
level  of  the  contaminant"  EPA's  general 
authority  to  set  a  maximum 
contaminant  level  goal  (MCLG)  and 
National  Primary  Drinking  Water 
Regulation  (NPDWR)  applies  to 
contaminants  that  may  "have  an  adverse 
effect  on  the  health  of  persons,"  that  are 
"known  to  occur  or  there  is  a  substantial 
likelihood  that  the  contaminant  will 
occur  in  public  water  systems  with  a 
frequency  and  at  levels  of  public  health 
concern."  and  for  which  "in  the  sole 
judgement  of  the  Administrator, 
regulation  of  such  contaminant  presents 
a  meaningful  opportunity  for  health  risk 
reduction  for  persons  served  by  public 
water  systems"  (SDWA  Section 
1412(b)(1)(A)). 

The  amendments,  also  require  EPA, 
when  proposing  a  NPDWR  that  includes 
an  MCL  or  treatment  technique,  to 
puUish  and  seek  public  comment  on  an 
analysis  of  health  risk  reduction  and 
cost  impacts.  In  addition,  EPA  is 
required  to  take  into  consideration  the 
effects  of  contaminants  upon  sensitive 
subpopulations  (i.e.  infants,  children, 
pregnant  women,  the  elderly,  and 
individuab  with  a  history  of  serious 
illness),  and  other  relevant  fiactors. 
(Section  1412  (b)(3)(C)). 

The  amendments  established  a 
nimober  of  regulatory  deadlines. 
including  schedules  for  a  Stage  1 


Disinfection  Byproduct  Rule  pBPR),  an 
Interim  Enhanced  Surface  Water 
Treatinent  Rule  (lESWTR).  a  Long  Term 
Final  Enhanced  Surface  Water 
Treatment  Rule  (LTESWTR)  affecting 
Public  Water  Systems  (PWSs)  that  serve 
under  10,000  people,  and  a  Stage  2 
DBPR  (Section  1412(b)(2)(C)).  The  Act 
as  amended  also  requires  EPA  to 
promulgate  regulations  to  address  filter 
backwash  (Section  1412(b)(14))  and  to 
promulgate  regulations  specifying 
criteria  for  requiring  disinfection  "as 
necessary"  for  ground  water  systems. 
Finally,  as  part  of  the  1996  SDWA 
Amendments,  recordkeeping 
requirements  were  modified  to  apply  to 
every  person  who  is  subject  to  a 
requirement  of  this  title  or  who  is  a 
grantee  (Section  1445(a)(1)(A)).  Such 
persons  are  required  to  establish  and 
maintain  such  records,  make  such 
reports,  conduct  such  monitoring,  and 
provide  such  information  as  the 
Administrator  may  reasonably  require 
by  regulation. 

B.  Regulatory  History 


1.  Existing  Regulations 

Surface  Water  Treatinent  Rule  (SWTR) 

Under  the  Surface  Water  Treatment 
Rule  (SWTR)  (54  FR  27486,  June  29, 
1989)  (EPA,  1989b),  EPA  set  maximum 
contaminant  level  goals  of  zero  for 
Giardia  lamblia,  viruses,  and  Legionella; 
and  promulgated  National  Primary 
Drinking  Water  Regulations  for  all  PWSs 
using  surface  water  sources  or  ground 
water  sources  under  the  direct  influence 
of  surface  water.  The  SWTR  includes 
treatment  technique  requirements  for 
filtered  and  unfiltered  systems  that  are 
intended  to  protect  against  the  adverse 
health  effects  of  exposure  to  Giardia 
lamblia.  viruses,  and  Legionella,  as  well 
as  many  other  pathogenic  organisms. 
Briefly,  those  requirements  include  (1) 
requirements  for  maintenance  of  a 
disinfectant  residual  in  the  distribution 
system;  (2)  removal  and/or  inactivation 
of  3  log  (99.9%)  for  Giardia  and  4  log 
(99.99%)  for  viruses;  (3)  combined  filter 
effluent  tiubidity  performance  standard 
of  5  NTU  as  a  maximum  and  0.5  NTU 
at  the  95th  percentile  monthly,  based  on 
4-hour  monitoring  for  treatment  plants 
using  conventional  treatment  or  direct 
filtration  (with  separate  standards  for 
other  filtration  technologies);  and  (4) 
watershed  protection  and  other 
requirements  for  imfiltered  systems. 


Total  Coliform  Rule  (TCR) 

The  Total  Coliform  Rule  (TCR)  (54  FR 
27544,  June  29. 1989)  applies  to  all 
pubhc  water  systems  (EPA,  1989c).  This 
regulation  sets  compliance  with  the 
Maximum  Contaminant  Level  (MCL)  for 


total  coliforms  (TC)  as  follows.  For 
systems  that  collect  40  or  more  samples 
per  month,  no  more  than  5.0%  of  the 
samples  may  be  TC-positive;  for  those 
that  collect  fewer  than  40  samples,  no 
more  than  one  sample  may  be  TC- 
positive.  In  addition,  if  two  consecutive 
samples  in  the  system  are  TC-positive. 
and  one  is  also  fecal  coliform  or  E.  coli- 
positive,  then  this  is  defined  as  an  acute 
violation  of  the  MCL.  If  a  system 
exceeds  the  MCL,  it  must  notify  the 
public  using  mandatory  language 
developed  by  the  EPA.  The  required 
monitoring  frequency  for  a  system 
depends  on  the  number  of  people 
served  and  ranges  from  480  samples  per 
month  for  the  largest  systems  to  once 
annually  for  certain  of  the  smallest 
systems.  All  systems  must  have  a 
written  plan  identifying  where  samples 
are  to  be  collected. 

If  a  system  has  a  TC-positive  sample, 
it  must  test  that  sample  for  the  presence 
of  fecal  coliforms  or  E.  coli.  The  system 
must  also  collect  a  set  of  repeat  samples, 
and  analyze  for  TC  (and  fecal  coliform 
or  E.  coli  if  necessary)  within  24  hours 
of  being  notified  of  a  TC-positive 
sample. 

The  TCR  also  requires  an  on-site 
inspection  (referred  to  as  a  sanitary 
survey)  every  5  years  for  each  system 
that  collects  fewer  than  five  samples  per 
month.  (This  requirement  is  extended  to 
everylO  years  for  non-commimity 
systems  using  only  protected  and 
disinfected  ground  water.) 

Total  Trihalomethane  (TTHM)  Rule 
In  November  1979  (44  FR  68624) 
(EPA.  1979)  EPA  set  an  interim  MCL  for 
total  trihalomethanes  (TTHM)  of  0.10 
mg/L  as  an  annual  average.  Compliance 
is  defined  on  the  basis  of  a  running 
annual  average  of  quarterly  averages  of 
all  samples.  The  value  for  each  sample 
is  the  sum  of  the  measured 
concentrations  of  chloroform, 
bromodichloromethane, 
dibromochloromethane  and  bromofonn. 

The  interim  TTHM  standard  only 
applies  to  community  water  systems 
using  surface  water  and/or  ground  water 
serving  at  least  10.000  people  that  add 
a  disinfectant  to  the  drinking  water 
during  any  part  of  the  treatment  process. 
At  their  discretion.  States  may  extend 
coverage  to  smaller  PWSs;  however, 
most  States  have  not  exercised  this 
option. 

Information  Collection  Rule  (ICR) 
,   The  Information  Collection  Rule  (ICR) 
is  a  monitoring  and  data  reporting  rule 
that  was  promulgated  on  May  14, 1996 
(61  FR  24354)  (EPA,  1996b).  The 
purpose  of  the  ICR  is  to  collect 
occurrence  and  treatment  information  to 
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help  evaluate  the  need  for  possible 
changes  to  the  current  SWTR  and 
existing  microbial  treatment  practices, 
and  ^0  help  evaluate  the  need  for  future 
reguUtion  for  disinfectants  and 
dis^iBction  byproducts  (DBFs).  The  ICR 
will  provide  EPA  with  additional 
information  on  the  national  occurrence 
( water  of  (1)  chemical 
1  that  form  when  disinfectants 
■  microbial  control  react  with 
ly  occurring  compounds  already 
I  in  source  water  and  (2)  disease- 
j  microorganisms,  including 

_^^ spmidium,  Giardia.  and  viruses. 

The  ICR  will  also  provide  engineering 
data  en  how  PWSs  currently  control  for 
suck  tontaminants.  This  information  is 
beinA  collected  because  the  1992 
itory  Negotiating  (Reg.  Meg.) 
ittee  oa  microbial  pathogens  and 
disinkctants  and  DBFs  concluded  that 
additional  information  was  needed  to 
asses^  the  potential  health  problem 
creatkl  by  the  presence  of  DBFs  and 
pathogens  in  drinking  water  and  to 
assess  the  extent  and  severity  of  risk  in 
ordet  to  make  sound  regulatory  and 
)c  health  decisions.  The  ICR  will 
provide  information  to  support 
atoiy  impact  analyses  for  various 
atory  options,  and  to  help  develop 
|toring  strategies  for  cost-effecdvely 
^menting  n^ulations. 
I  ICR  pertains  to  large  public  water 
B  serving  populations  of  at  least 
9;  a  more  limited  set  of  ICR 
sts  pertain  to  ground  water 
sysWms  serving  betwreen  50.000  and 
100.000  people.  About  300  PWSs 
operating  500  treatment  plants  are 
involved  with  the  extensive  ICR  data 
colkk^on.  Under  the  ICR.  these  PWSs 
momtor  for  water  quality  Cactgrs 
Bftf^ng  DBF  formation  and  DBFs 
writ 


uni 


mc 


die  treatment  plant  and  in  the 
^bution  system  monthly  for  18 
In  addition.  PWSs  must 


pro  Kfide  operating  data  and  a  description 
>ir  treatment  plant  design  and 
vrater  systems  must  monitor  fw 

1,  viruses,  and  protozoa.  Finally. 

a  subset  of  PWSs  must  pOTfann 
treatment  studies,  using  either  granular 
acdvated  caibon  (GAC)  or  membrane 
processes,  to  evaluate  DBF  precursor 
removal  and  control  of  DBFs. 
Mottitoring  fat  treatment  study 
apttncability  began  in  September  1996. 
Theiremaining  occurrence  monitoring 
beun  in  July  1997. 
One  initial  intent  of  the  ICR  was  to 
.  pathogen  occurrence  data  and 
information  for  use  in  developing 
_iterim  Enhanced  Surface  Y/atm 
itment  Rule  (lESWTR)  and  to 
„_jiate  national  costs  for  various 
trel^ment  options.  However,  because  of 
del  I  ys  in  promulgating  the  ICR  and 


CO. 


technical  difBculties  associated  with 
laboratory  approval  and  review  of 
facility  sampling  plans.  ICR  monitoring 
did  not  begin  until  July  1. 1997,  which 
was  later  than  originally  anticipated.  As 
a  result  of  this  delay  and  the  new 
statutory  deadlines  for  promidgating  the 
Stage  1  DBPR  and  lESWTR  in  November 
of  1998  (resulting  from  Uie  1996  SDWA 
amendments).  IQl  data  were  not 
available  in  time  to  support  these  rules. 
In  place  of  the  ICR  data,  the  Agency 
worked  with  stakeholders  to  identify 
other  sources  of  data  developed  since 
1994  that  could  be  used  to  support  the 
development  of  the  Stage  1  DBPR  and 
lESWTR  EPA  will  continue  to  work 
with  stakeholders  in  analyzing  and 
using  the  comprehensive  ICR  data  and 
research  for  developing  future  Enhanced 
Surface  Water  Treatment  requirements 
and  the  Stage  2  DBPR 

2.  Public  Health  Concerns  To  Be 
Addressed 

In  1990.  EPA's  Sdenoe  Advisory 
Board  (SAB),  an  independent  panel  of 
experts  established  by  Congress,  cited 
drinking  water  contamination  as  one  of 
the  most  important  environmental  risks 
and  indicated  that  disease-causing 
microbial  contaminants  (i.e..  bacteria, 
protozoa  and  viruses)  are  probably  the 
greatest  remaining  health  risk 
management  challenge  for  drinking 
water  suppliers  (EPA/SAB.  1990). 
Informaticm  on  the  number  of 
wateibome  disease  outbreaks  from  the 
U.S.  Centers  for  Disease  Control  and 
Prevention  (CDC)  underscores  this 
concern.  CDC  indicates  that,  between 
1980  and  1996. 401  wateiborne  disease 
outbreaks  were  reported,  with  over 
750.000  associated  cases  of  disease 
(Qtaun  1998. 1997a;  Kramer  et  al  1996). 
During  this  period,  a  number  of  agents 
were  impUcated  as  the  cause,  including 
protozoa,  viruses  and  bacteria,  as  well 
as  sevenal  chemicals.  Most  of  the  cases 
(but  not  outbreaks)  were  associated  with 
surfiace  vntm.  and  specifically  with  a 
single  outbreak  of  cryptosporidiosis  in 
Milwaukee  (ovw  400.000  cases) 
(MacKenzie  et  al.  1994). 

It  is  important  to  note  that  for  a 
number  of  reasons,  the  CDC  reports  may 
substantially  understate  the  actual 
niunber  of  waterbome  disease  outbreaks 
and  cases  in  the  U.S.  First,  few  SUtes 
have  an  active  outbreak  surveillance 
program.  Second,  disease  outbreaks  are 
oft«a  not  recognized  in  a  community  or, 
if  recognized,  are  not  traced  to  the 
drinking  water  source.  Third,  a  large 
number  of  people  eaqperiencing 
gastrointestinal  illness  (predominanUy 
diarrhea)  do  not  seek  medical  attention. 
Fourth,  physicians  may  often  not  ha<e 
a  broad  enough  cranmunity-wide  basis 


of  information  to  attribute 
gastrointestinal  illness  to  any  specific 
origin  such  as  a  drinking  water  source. 
Finally,  an  imknown  but  probably 
significant  portion  of  wateibome 
disease  is  endemic  (i.e.,  not  associated 
with  an  outbreak),  and  thus  is  even 
more  difBcult  to  recognize. 

Wateiborne  disease  is  usually  acute 
(i.e..  sudden  onset  and  typically  lasting 
a  short  time  in  healthy  people).  Some 
pathogens  (e.g.,  Giardia, 
Cryptosporidium)  may  cause  extended 
illness,  sometimes  lasting  months  or 
longer,  in  otherwise  healthy 
individuals.  Most  waterbome  pathogens 
cause  gastrointestinal  illness,  with 
diarriiea,  abdominal  discomfort,  nausea, 
vomiting,  and/or  other  symptoms.  Other 
waterbome  pathogens  cause,  or  at  least 
are  associated  with,  more  serious 
disorders  such  as  hepatitis,  gastric 
cancer,  peptic  ulcers,  myocuditis. 
swollen  lymph  glands,  meningitis, 
encephalitis,  and  a  myriad  of  other 
diseases. 

Gastrointestinal  illness  may  be 
chronic  in  vulnerable  populations  (e.g., 
immunocompromised  individuals).  The 
severity  and  duration  of  illness  is  often 
greator  in  immunocompromised  persons 
than  in  healthy  individuals  and  may  be 
fatal  among  this  population.  For 
instance,  a  follow-up  study  of  the  1993 
Milwaukee  wateibome  disease  outbreak 
reported  that  at  least  50 
Cryptosporidtum-associated  deaths 
occurred  among  the  severely 
immunoccHnpromised  (Hoxie  et  al., 
1997).  Immunocompromised  persons 
include  infants,  pregnant  women,  the 
elderly,  and  especially  those  with 
severely  %veakened  immune  systems 
(e.g.,  AIDS  patients,  those  receiving 
treatment  for  certain  types  of  cancer, 
oigan-transplant  recipients  and  people 
on  immunosuppressant  drugs)  (Geiba  et 
al..  1996). 

With  specific  reference  to 
cryptosporidiosis.  the  disease  is  caused 
by  ingesticm  of  environmentally- 
resistant  Cryptosporidium  oocysts, 
which  are  readily  carried  by  the 
Mraterbome  route.  Humans  and  other 
iinimAlit  may  excrete  these  oocysts. 
Transmission  of  this  disease  ottea 
occurs  through  ingestion  of  the  infective 
oocysts  from  contaminated  water  or 
food,  but  may  also  result  from  direct  or 
indirect  contact  with  infected  persons  or 
animals  (Casemore,  1990:  Cordell  and 
Addiss,  1994).  Symptoms  of 
cryptosporidiosis  include  typical 
gastrointestinal  symptoms  (Current  et 
aL,  1983).  As  noted  above,  these  may 
persist  for  several  days  to  several 

months. 

While  cryptosporidiosis  is  generally  a 
self-limiting  disease  with  a  complete 
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recovery  in  otherwise  healthy  persons, 
it  can  be  very  serious  in 
immunosuppressed  persons.  EPA  has  a 
particular  concern  regarding  drinking 
water  exposure  to  CryjOosporidium, 
espedalfy  in  severely 
immunocompromised  persons,  because 
there  is  no  effoctive  therapeutic  drug  to 
cure  the  disease.  There  have  been  a 
number  of  waterbome  disease  outbreaks 
caused  by  Ctyptospmidium  in  the 
United  States.  United  Kingdom  and 
many  other  coimtries  (Rose.  1997). 
There  appears  to  be  an  immune 
response  to  Cryptosporidium,  but  it  is 
not  known  if  this  rraults  in  protection 
(Payer  and  Ungar.  1986). 

Cine  of  the  key  regulations  EPA  has 
developed  and  implemented  to  counter 
pathogens  in  drinking  water  is  the 
SWTR.  Among  its  provisions,  the  rule 
requires  that  a  sur&ce  water  system 
have  sufficient  treatment  to  reduce  the 
source  water  concentration  of  Giardia 
and  viruses  by  at  least  99.9%  (3  log)  and 
99.99%  (4  log),  respectively.  A 
shortcoming  of  the  SWTR  is  that  the 
rule  does  not  specifically  control  for  the 
protozoan  Cryptosporidium.  The  first 
report  of  a  recognized  outbreak  caused 
by  Cryptosporidium  was  published 
during  the  development  of  the  SWTR 
(D'Antonio  et  al..  1985). 

In  terms  of  occurrence. 
Cryptosporidium  is  conunon  in  the 
environment.  Rimoff  from  unprotected 
watersheds  allows  transport  of  these 
microorganisms  to  water  bodies  used  as 
intake  sites  fm  drinking  water  treatment 
plants.  A  particular  public  health 
challenge  is  that  simply  increasing 
existing  disinfection  levels  above  those 
most  commonly  practiced  in  the  United 
States  today  does  not  appear  to  be  an 
effective  strategy  for  controlling 
Cryptosporidium,  because  the 
Cryptosptxidium  oocyst  is  especially 
resistant  to  disinfection  practices 
commonly  used  at  water  treatment 
plants.  Today's  rule  addresses  the 
concern  of  passage  of  Cryptosporidium 
through  physical  removal  processes 
during  water  treatment.  It  also 
strengthens  the  effectiveness  and 
reliability  of  physical  removal  for 
particulate  matter  and  microorganisms 
in  general,  thereby  reducing  the 
likelihood  of  the  disinfection  barrier 
being  over  chaUenged.  Waterbome 
disease  outfneaks  have  beoi  associated 
with  a  high  level  of  particles  passing 
through  a  water  treatment  plant  (Fox 
and  Lytle.  1996).  This  presents  a 
significant  poblic  healdi  concern. 
Hence,  there  is  a  need  to  optimize 
treatment  reliability  and  to  enhance 
physical  removal  efficiencies  to 
minimize  the  Cryptosporidium  levels  in 
finished  water.  This  rule,  with  tightened 


turbidity  performance  criteria  and 
required  individual  filter  monitoring,  is 
formulated  to  address  these  public 
health  ccmcems. 

3.  Regulatory  Negotiation  Process 

In  1992  EPA  initiated  a  negotiated 
rulemaking  to  address  public  health 
concerns  associated  with  disinfectants, 
DBFs  and  microbial  pathogens.  The 
negotiators  included  representatives  of 
State  and  local  health  and  regulatory 
agencies,  public  water  systems,  elected 
officials,  consumer  groups  and 
environmental  groups.  The  Reg  Neg. 
Committee  met  from  November  1992 
throufih  June  1993. 

Early  in  the  process,  the  negotiators 
agreed  that  large  amounts  of  information 
necessary  to  understand  how  to 
optimize  the  use  of  disinfectants  to 
concurrently  minimize  microbial  and 
DBP  risk  on  a  plant-specific  basis  were 
unavailable.  Nevertheless,  the  Reg.  Neg. 
Committee  agreed  that  EPA  propose  a 
Stage  1 OBPR  to  extend  coverage  to  all 
community  and  nontransient 
noncommunity  water  systems  that  use 
disinfsctants.  reduce  tlie  current  TTHM 
MCL.  regulate  additional  DBPs.  set 
limits  for  the  use  of  disinfectants,  and 
reduce  the  level  of  organic  precursor 
compounds  in  the  source  water  that 
may  react  with  disinfectants  to  form 
DBPs. 

EPA's  most  significant  concern  in 
developing  regulations  for  disinfectants 
and  DBPs  was  the  need  to  ensure  that 
adequate  treatment  be  maintained  for 
controlling  risks  from  microbial 
pathogens.  One  of  the  ma)or  goals 
addre«sed  by  the  Reg.  Neg.  Committee 
was  to  develop  an  approuh  that  would 
reduce  the  level  of  exposure  from 
disinfioctants  and  DBPs  without 
undermining  the  control  of  microbial 
pathogens.  The  intention  was  to  ensure 
that  drinking  water  is  microbiologically 
safe  at  the  limits  set  for  disinfectants 
and  DBPs  and  that  these  chemicals  do 
not  pose  an  unacceptable  health  risk  at 
these  limits.  Thus,  the  Reg.  Neg. 
Committee  also  considen^  a  range  of 
microbial  issues  and  agreed  that  EPA 
should  also  propose  a  companion 
microbial  rule  (lESWTR). 

Following  months  of  intensive 
discussimis  and  technical  analysis,  the 
Reg.  Neg.  Committee  recommended  the 
development  of  three  sets  of  rides:  a 
two-staged  approach  for  the  MPs 
(proponl:  59  FR  38668.  July  29. 1994) 
(EPA.  1994a).  an  "interim"  ESWTR 
(proposal:  59  FR  38832.  July  29. 1994) 
(EPA.  1994b)  and  "long-term"  ESWTR. 
and  an  Information  Collection  Rule 
(proposal:  59  FR  6332;  February  10. 
1994)  (EPA,  1994c)  (promulgatiaD: 
61FR24354,  May  14. 1996)  (EPA. 


1996b).  The  approach  used  in 
developing  these  proposals  considered 
the  constraints  of  simidtaneously 
treating  water  to  control  for  both 
microbial  contaminants  and 
disinfactants/DBPs. 

The  Reg.  Nm.  Committee  agreed  that 
the  schedules  for  lESWTR  and 
LTESWTR  should  be  "linked"  to  the 
schedule  fat  the  Stage  1  DBPR  to  assure 
simultaneous  compliance  and  a 
balanced  risk-risk  based 
implementation.  The  Reg.  Neg. 
Committee  agreed  that  additional 
informatian  on  health  risk,  occurrence, 
treatment  technologies,  and  analytical 
methods  needed  to  be  developed  in 
order  to  better  understand  the  risk-risk 
tradeoff,  and  how  to  accomplish  an 
overall  reduction  in  health  risks  bom 
both  pathogens  and  disinfectants/DBF^. 

Finally,  the  Reg.  Neg.  Committee 
agreed  that  to  develop  a  reasonable  set 
of  rules  and  to  understand  more  fully 
the  limitations  of  the  currant  SWTR 
additional  field  data  were  critical.  Thus, 
a  key  comp<Hient  of  the  regulation 
negotiation  agreement  was  the 
promulgati(Hi  of  the  ICR  previously 
described. 

4.  Federal  Advisory  Committee  Process 

In  May  1996,  the  Agency  initiated  a 
series  of  public  infonnational  meetings 
to  provide  an  update  on  the  status  of  the 
1994  proposal  and  to  review  new  data 
related  to  microbial  and  DBP  regulations 
that  had  been  developed  since  July 
1994.  In  August  1996,  Congress  enacted 
the  1996  SDV/A  Amendmento  which 
contained  a  number  of  new 
requirementa,  as  discussed  above,  as 
well  as  specifying  deadlines  for  final 
promulgation  of  the  lESWTR  and  Stage 
1  DBPR.  To  meet  these  deadlines  and  to 
maximize  stakeholder  participation,  the 
Agency  established  the  Microbial- 
Disinfectants/Disinfection  Byproducts 
(M-4)BP)  Advisory  Committee  under  the 
Federal  Advisory  Committee  Act 
(FACA)  in  March  1997.  to  collect,  share, 
and  analjrze  new  infonnation  and  data, 
as  weU  as  to  build  consensus  on  the 
regulatory  implications  of  this  new 
informatioo.  The  Committee  consisted 
of  17  members  representing  EPA.  State 
and  local  public  health  and  regulatory 
agencies,  local  elected  officials,  drinking 
water  suppliers,  chemical  and 
equipment  manufacturers,  and  public 
interest  groups. 

The  K^-DBP  Advisory  Committee  met 
five  times  in  March  through  July  1997 
to  discuss  issues  related  to  the  lESWTR 
and  Stage  1  DBPR  Technical  support 
for  these  discussions  was  provided  by  a 
Technical  Work  &oup  (TWO) 
established  by  the  Committee  at  ita  first 
meeting  in  March  1997.  The 
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Comttittee's  activities  resulted  in  the 
coUepdon.  development,  evaluation, 
and  presentation  of  substantial  new  data 
and  mfonnation  related  to  key  elements 
of  bojm  proposed  rules.  The  Committee 
read^  agreement  on  a  number  of 
msfdfl  issues  that  wrere  discussed  in 
Notices  of  Data  Availability  (NODA)  for 
the  I^SWTR  (62  FR  59486,  November  3, 
1997i^A.  1997a)  and  the  Stage  1 
DBPR  (62  FR  59388,  November  3, 1997) 
(EFA|  1997b).  The  major  issues 
add^^ssed  by  the  Cranmittee  and  in  the 
NCX^As  include:  (1)  Maintain  the 
proposed  MCLs  for  TTHMs^  HAAS  and 
broi^te;  (2)  modify  the  enhanced 
coagulation  requirements  as  part  of  DBF 
contiol;  (3)  include  a  microbial 
benchmarking/profiling  to  provide  a 
methodology  and  process  by  which  a 
PWSand  the  State,  working  together, 
assure  that  there  will  be  no  significant 
rediiition  in  microbial  protection  as  the 
resuilt  of  modifying  disinfection 
pradtioes  in  order  to  meet  MCLs  for 

A  and  HAAS:  (4)  continue  credit 
for  (iimpliance  with  applicable 

Ion  requirements  for 
vuo^f^w.. Jon  applied  at  any  point  prior 
toth^  first  customer,  consistent  with  the 
exiddng  SWTR;  (S)  modify  the  turbidity 
performance  requirements  and  add 
requirements  for  individual  filters;  (6) 
estiUish  an  MCLG  for  Cryptosporidium; 
(7)idd  requirements  for  removal  of 
Cryptosporidium;  (8)  provide  for 
matt^ory  sanitary  surveys;  and  (9)  a 
conUnitment  to  additional  analysis  of 
the  role  of  Cryptosporidium  inactivation 
as  part  of  a  multiple  barrier  concept  in 
the  Kiontext  of  a  subsequent  Federal 
Register  microbial  proposal.  The  new 
datiland  analysis  supporting  the 
tedhnical  areas  of  agreement  were 
sun  marized  and  explained  at  length  in 
EPi  ^81997  NODAs.  The  Committee's 
reo  iWnendations  are  embodied  in  an 
Agreement  In  Principle  doctunent  dated 
JufyjlS,  1997. 

5.  Overnew  of  1994  Proposal  and  1997 
Notice  of  Data  AvailabUity 

E  FA  proposed  to  amend  the  Surface 
Wa  t  sr  Treatment  Rule  in  1994  to 
pre  1  ide  additional  protection  against 
disBBse-causing  organisms  (pathogens) 
in  ( linking  water  (59  FR  38832:  July  29. 
19114).  In  November  1997  EPA 
published  a  Notice  of  Data  Availability 
(62 FR59486)  (EPA.  1997a, b)  that 
summarized  the  1994  proposal; 
described  new  data  and  information  that 
th^  Agency  had  obtained  and  analyses 
th^t  had  been  developed  since  the 
proposal;  provided  information 
coaming  the  July  1997 
recommendations  of  the  M-DBP 
Advisory  Committee  described  above  on 
key,  issues  related  to  the  proposal:  and 


requested  comment  on  these 
recommendations  as  well  as  on  other 
regulatory  implications  that  flowed  from 
the  new  data  and  information.  The 
Agency  also  solicited  additional  data 
and  information  that  w«e  relevant  to 
the  issues  discussed  in  the  Notice.  In 
addition.  EPA  provided  notice  that  the 
Agency  was  re-opening  the  comment 
period  for  the  1994  proposal  for  90  days. 
EPA  also  requested  that  any  information 
that  members  of  the  public  would  like 
the  Agaacy  to  consider  as  part  of  the 
final  rule  development  process 
regarding  data  or  views  submitted  to  the 
Agency  since  the  close  of  the  comment 
period  on  the  1994  proposal  be  formally 
resubmitted  during  the  reopened  90-day 
comment  period  unless  already  in  the 
underlying  record  in  the  Docket  for  the 
Notice  of  Data  AvailabiUty. 

n.  Summary  of  the  Final  Rule 

The  primary  piirposes  of  the  lESWTR 
are  (1)  to  improve  control  of  microbial 
pathogens  in  drinking  water, 
particiilariy  for  the  protozoan 
Cryptosporidium,  and  (2)  to  guard 
against  significant  increases  in 
microbial  ridi  that  might  otherwise 
occur  when  systems  implement  the 
Stage  1  Disinfectants/Disinfection 
Byproducts  Rule.  Major  components  of 
the  lESWTR  include  the  following 
provisions: 

(a)  A  Maximum  Contaminant  Level 
Goal  (MCLG)  of  zero  is  established  for 
the  protozoan  genus  Cryptosporidium. 

(b)  Smiace  water  systems  serving 
10,000  or  more  people,  that  are  required 
to  filter  under  the  SWTR,  must  achieve 
at  least  2  log  removal  of 
Cryptosporidium:  Systems  that  use 
conventional  or  direct  filtration  meet 
this  requirement  if  they  comply  with 
strengthened  turbidity  iperfoimance 
standards  for  combined  filter  effluent 
(described  below)  and  the  ciurent 
requirements  under  the  SWTR  (e.g., 
meet  design  and  operating  conditions  as 
specified  by  the  SUte).  Systems  that  use 
slow  sand  filtration  or  diatomaceous 
earth  meet  the  2  log  removal 
requirement  if  they  are  in  oHnpliance 
with  existing  tuibidity  performance 
standards  under  the  SWTR  (less  than  or 
equal  to  1  NTU  in  at  least  95%  of 
measurements  taken  each  month  or,  for 
slow  sand,  alternative  criteria  as 
approved  by  the  State;  and  a  maximum 
of  5  NTU). 

(c)  The  rule  includes  a  series  of 
lequiremoits  related  to  turbidity.  These 
address  the  following: 

Strengthened  turbidity  performance 
requirements  for  the  combined  filter 
effluent.  For  aU  surface  water  or  GWUDl 
systems  that  use  conventional  treatment 
or  direct  filtration,  serve  10,000  or  more 


people,  and  are  required  to  filter  (a)  The 
turbidity  level  of  a  system's  combined 
filtered  water  at  each  plant  must  be  less 
than  or  equal  to  0.3  NTU  in  at  least  95 
percent  of  the  measurements  taken  each 
month,  and  (b)  the  turbidity  level  of  a 
system's  combined  filtered  water  at  each 
plant  must  at  no  time  exceed  1  NTU. 
For  both  the  m^^""'""  and  the  95th 
percentile  requirements,  compliance  is 
determined  based  on  measurements  of 
the  combined  filter  effluent  at  four-hour 
intervals. 

Individual  Filter  Requirements.  All 
surface  water  or  GWUDI  systems  that 
use  conventional  or  direct  filtration, 
serve  10,000  or  more  people,  and  are 
required  to  filter  must  conduct 
continuous  monitoring  of  tuibidity  for 
each  individual  filter  and  must  provide 
an  exceptions  report  to  the  State  on  a 
monthly  basis.  Exceptions  reporting 
must  include  the  following:  (1)  Any 
individual  filter  with  a  turt>idity  level 
greater  than  1.0  NTU  based  on  two 
consecutive  measurements  fifteen 
minutes  apart;  and  (2)  any  individual 
filter  with  a  turbidity  level  greater  than 
0.5  NTU  at  the  end  of  the  first  4  hours 
of  filter  operation  based  on  two 
consecutive  measurements  fifteen 
minutes  apart.  A  filter  profile  (which  is 
a  graphical  representation  of  an 
individual  filter  performance)  must  be 
produced  within  seven  days  of  the 
exceedance  if  no  obvious  reason  for  the 
abnormal  filter  performance  can  be 
identified. 

If  an  individual  filter  has  tuibidity 
levels  greater  than  1.0  NTU  based  on 
two  consecutive  measurements  fifteen 
minutes  apart  at  any  time  in  each  of 
three  consecutive  months,  the  system 
must  make  an  exceptions  report  and 
conduct  a  self-assessment  of  the  filter.  If 
an  individual  filter  has  tuibidity  levels 
greatOT  than  2.0  NTU  based  on  two 
consecutive  measurements  fifteen 
minutes  apart  at  any  time  in  each  of  two 
consecutive  months,  the  system  must 
make  an  exception  report  and  arrange 
for  the  conduct  of  a  Comprehensive 
Performance  Evaluation  (CPE)  by  the 
State  or  a  third  party  approved  by  the 
State. 

State  Authority.  States  must  have 
rules  or  other  authority  to  require 
systems  to  conduct  a  Composite 
Correction  Program  (CCP)  and  to  assure 
that  systems  implement  any  follow-up 
recommendations  that  resiUt  as  part  of 
the  CCP.  The  CCP  consists  of  two 
elements — a  CPE  and  Comprehensive 
Technical  Assistance  (CTA).  The  CPE  is 
a  thorough  review  and  analysis  of  a 
plant's  performance-based  capabiUties 
and  associated  administrative,  operation 
and  maintenance  practices.  It  is 
conducted  to  identify  factors  that  may 
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be  adversely  impacting  a  plant's 
capability  to  achieve  compliance  and 
emphasizes  approaches  that  can  be 
implemented  without  significant  capital 
improvements.  The  CPE  must  include 
the  following  components:  (1) 
Assessment  of  plant  performance;  (2) 
evaluation  of  major  unit  processes;  (3) 
identification  and  prioritization  of 
performance  limiting  Eactors;  (4) 
assessment  of  the  applicability  of 
comprehensive  technical  assistance;  and 
(5)  preparation  of  a  CPE  report.  A  CTA 
is  the  performance  improvement  phase 
that  is  implemented  if  the  CPE  results 
indicate  improved  performance 
potential.  During  the  CTA  phase,  the 
system  must  identify  and  systematically 
mldress  plant-specific  factors.  The  CTA 
is  a  combination  of  utilizing  CPE  results 
as  a  basis  for  follow  up,  implementing 
process  control  priority-setting 
techniques,  and  maintaining  long-term 
involvement  to  systematically  train  staff 
and  administrators. 

(d)  Microbial  benchmarking/profiling 
requirements  are  included  to  provide  a 
methodology  and  process  by  which  a 
public  water  system  and  the  State, 
working  together,  assure  that  there  will 
be  no  significant  reduction  in  microbial 
protection  as  the  result  of  significant 
disinfisction  practice  modifications  in 
order  to  meet  MCLs  for  TTHM  and 
HAAS.  The  disinfection  profiling 
requirement  included  in  today's  rule 
applies  to  sur&ce  water  systems  serving 
10.000  or  mora  people  and  which  have, 
based  on  a  one  year  running  wnnnul 
average  of  representative  samples  taken 
in  the  distribution  system.  (1)  measured 
TTHM  levels  of  at  least  80%  of  the  MCL 
(0.064  mg/L)  or  (2)  measured  HAAS 
levels  of  at  least  80%  of  the  MCL  (0.048 
mg/L).  Those  PWSs  required  to  develop 
a  disinfaction  profile  that  subsequently 
decide  to  make  a  significant  change  in 
disinfection  practice  must  consult  with 
the  State  prior  to  implementing  such  a 
change. 

(e)  States  are  required  to  conduct 
sanitary  surveys  for  all  pubfic  water 
systems  using  sur&ce  water  or  ground 
water  under  Uie  direct  influence  of ' 
surface  water,  regardless  of  system  size. 
Sanitary  surveys  are  required  no  less 
frequently  than  every  three  years  for 
community  systems  and  no  less 
frequently  than  every  five  years  for 
noncommunity  systems.  For  community 
systems  determined  by  the  State  to  have 
outstanding  performance  based  on  prior 
sanitary  surveys,  subsequent  sanitary 
surveys  may  be  conducted  no  less 
frequently  than  every  five  years.  States 
must  have  the  approjmate  rules  or  other 
authority  to  require  systems  to  respond 
in  writing  to  significant  deficiencies 
outlined  in  a  sanitary  survey  report 


within  at  least  4S  days,  indicating  how 
and  on  what  schedule  the  system  will 
address  significant  deficiencies  noted  in 
the  survey.  States  must  also  have  the 
appropriate  rules  or  other  authority  to 
assure  that  facilities  take  the  steps 
necessary  to  address  significant 
deficiencies  identified  in  the  smvey 
report  that  are  within  the  control  of  the 
PWS  and  its  governing  body. 

(f)  Cryptosporidium  is  added  to  the 
definition  of  ground  water  under  the 
direct  influence  of  surface  water  (for 
systems  serving  10,000  or  more  people). 

(g)  Cryptosporidium  is  added  to  the 
watershcNd  protection  requirements  for 
systems  that  are  avoiding  filtration  (for 
systems  serving  10,000  or  more  people). 

(h)  Surface  Water  and  GWUDI 
systems  serving  10,000  or  more  people 
are  required  to  cover  all  new  treated 
water  reservoirs,  holding  tanks  or  other 
storage  facilities  for  which  construction 
b^^is  after  the  efiisctive  date  of  the  rule. 

The  Surface  Water  Treatment  Rule 
remains  the  base  rule  regulating  public 
water  systems  that  use  surface  water 
and  ground  water  under  the  influence  of 
surface  water.  All  systems,  filtered  and 
unfiltered,  must  continue  to  comply 
with  all  the  requirements  of  the  SWTR 
and.  where  applicable,  meet  the  new 
requirements  of  the  BESWTR.  The 
lESWTR's  requirements  for  filtered 
systems  are  intended  to  ensure  that 
where  a  filtration  plant  is  required  to 
protect  pubhc  health,  as  specified  in  the 
SWTR,  that  plant  will  be  operating  well 
for  the  removal  of  Cryptosporidium  and 
other  microorganisms.  EPA  wishes  to 
emphasize  that  compliance  with  today's 
requirements  in  no  way  relieves  a 
public  water  system  of  its  obligation  to 
comply  fully  with  pre-existing  SWTR 
requirements.  With  regard  to  imfiltered 
systems  in  particular,  development  of 
today's  rule  was  based  on  the 
assumption  of  fiill  compliance  with  all 
filtration  avoidance  criteria  in  the 
SWTR 

Finally.  EPA  notes  that  today's 
Federal  Register  also  contains  the  final 
Stage  1  DisinfBctants/Dianfaction 
Byproducts  Rule  (DBPR).  EPA  proposed 
this  rule  at  the  same  time  as  the 
lESWTR  and  has  finalized  it  along  with 
thelESWTR 

m.  Explan^km  of  Today's  Action 
A.MCLG§orCrypto^oriamm 

1.  Today's  Rule 

The  Agency  is  establishing  an  MCLG 
of  zero  for  Cryptosporidium,  as 
proposed.  During  the  1997  M-DBP 
Advisory  Committee  disciissions.  the 
Committee  supported  the  proposed 
establishment  of  an  MCLG  of  zero  for 
Cryptosporidium.  A  key  issue  identified 


by  the  Advisory  Committee  and  public 
commentera  was  whether  the  MCLG 
should  be  set  at  the  genus  level  (i.e., 
Cryptosporidium)  at  at  the  more  specific 
species  level  (i.e..  C.  parvum).  Because 
of  the  uncertainties  regarding  taxonomy, 
crass  reactions  and  cross  transmission 
among  mammals.  EPA  believes  it  is 
prematura  to  establish  the 
Cryptosporidium  MCLG  at  the  species 
leveL  In  addition,  the  Agency  believes 
that  establishing  an  MCLG  for 
Cryptosporidium  at  the  genus  level  is 
consistent  with  the  Safe  Drinking  Water 
Act.  which  requires  EPA  to  set  the 
MCLG  with  an  adequate  margin  of 
safety  (Section  1412(b)(4)(A)). 

2.  Background  and  Analysis 

hi  the  1994  proposal  of  the  lESWTR 
(59  FR  14S.  p.  38855;  July  29, 1994), 
EPA  proposed  to  establish  an  MCLG  of 
zero  for  Cryptosporidium.  The  Agency 
based  its  proposal  upon  concerns  about 
significant  health  effects  on  persons 
consuming  inadequately  treated  surface 
waters  and  ground  water  under  the 
influence  of  siuface  waters.  Technical 
justifications  for  the  proposed  MCLG 
relied  upon  animal  studies  and  human 
epidemiology  studies  of  wateibome 
outbreaks  of  cryptorooridiosis. 

Since  the  proposed  rule,  results  of  a 
human  feeding  study  have  become 
available  which  further  warrant  the 
establishment  of  an  MCLG  of  zero  (1997 
NODA  59492).  DuPont  et  al.  (1995)  fed 
29  healthy  voluntens  single  doses 
ranging  from  30  to  1  miUion  C.  pammt 
oocysts  obtained  from  a  caff.  Of  the  16 
volimteera  who  received  300  or  more 
oocysts.  88%  became  infected.  Of  the 
five  volunteen  who  received  the  lowest 
dose  (30  oocysts),  one  became  infected. 
According  to  a  mathematical  model 
based  upon  the  DuPcmt  et  al.  data,  if  an 
individual  ingests  a  single  viable  oocyst 
there  is  about  a  0.5%  chance  of 
infection  (Haas  et  al..  1996).  The 
probability  of  infectioD  from  C.  parvum 
may  be  different  for  different  strains. 
In  the  process  of  further  reviewing 
new  information  since  1994.  EPA  has 
re-examined  the  issues  related  to  setting 
an  MCLG  at  the  genus  level  versus  the 
species  level.  This  issue  was  discussed 
in  some  detail  during  the  M-DBP 
Advisory  Conunittee  meetings. 
Currently,  the  classification  of  a  niunber 
of  Cryptosporidium  species  is  based,  in 
part,  on  the  animal  host  from  which 
they  were  isolated.  The  Agency  is  aware 
that  investigaton  have  not  found  a 
Cryptosporidium  species  other  than  C. 
parvum  that  infects  humans  (with  one 
hi^y  questionable  exception).  To  the 
Agency's  knowledge,  however,  no 
human  infectivity  studies  have  been 
conducted  to  date  with  any  species 
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other  tikan  C.  panmm.  Moreover,  the 
taxonraiy  of  the  genus  Cryptosporidium 
is  uncfi|1ain  and  rhnngihg  (Tzipori  and 
Griffith.  1998;  Payer  et  al..  1997).  As  a 
result,  ^A  cannot  preclude  the 
possili^ty  that  a  new  classification  of 
the  species  comprising  the  genus 
Cryptmporidium  may  include  more 
than  d^e  species  capable  of  infecting 
hiunan.  Recently,  for  example,  Peng  et 
al.  (IS  97)  analyzed  39  isolates  of  C. 
parvu  rii  fit>m  humans  and  cattle  and 
found  they  could  be  separated  into 
either  of  two  genotypes,  one  of  which 
could:  ^fect  humans  but  not  cattle  or 
mice.  In  the  future,  these  two  genotypes 
may  be  separated  into  two  different 

sped^i 

In  addition  to  the  taxonomic  issue, 
the  current  tests  for  C.  parvum  in  stool 
specimens  and  water,  which  involve  the 
micrciacopic  examination  of  a  stained 
specimen,  may  give  positive  results  for 
Crypipsporidium  species  other  than  C. 
parvufin.  Often  this  results  because  other 
Cryptosporidium  species  (as  well  as 
other  inicroorganisms)  may  react  with 
the  stjains  used  to  detect  C.  parvum. 
This^^spedally  true  for  the  commonly 
used  a^id-fast  stain.  In  addition,  C. 
parviim  oocysts  do  not  differ  in  size  and 
shape  prom  those  of  C.  baileyi  and  C. 
meleif^dis  (Arrowood,  1997).  As  a 
resul^.iit  is  not  necessarily  certain  that 
oocysts  in  a  human  fecal  specimen 
identi^ed  by  a  clinical  laboratory  as  C. 
pannitn  are  always  C.  parvum.  (In 
general,  clinical  labs  do  not  use  a  stain 
or  oth^r  procedure  that  can  distinguish 
between  C.  panmm  and  other 
Crypi<^sporidium  species). 

Tne  Agency  is  aware  that  a  few 
attempts  have  been  made  to  infect  one 
type  of  animal  (e.g.,  mammals)  with 
Cryptosporidium  species  isolated  from 
other  types  of  animals  (e.g.,  birds), 
generally  without  success  (Payer,  1997). 
In  adjdition,  Graczyk  et  al.  (1996b)  found 
that  p.  parvum  was  not  transmissible  to 
fish,  ^phibia,  or  reptiles.  Nevertheless, 
untillinore  cross-species  transmission 
data  ^  available,  the  Agency  cannot 
foreclose  on  the  possibiUty  that  species 
other  than  C.  parvum  may  be  infective 
to  humans.  In  their  review  of  the 
literature.  Payer  et  al.  (1990)  concluded 
that  ^e  success  of  transmission  studies 
is  contingent  upon  not  only  species 
specificity,  but  also  the  condition  and 
age  of  the  oocysts,  the  route  of 
inoculation  of  oocysts,  and  the  age  and 
immime  status  of  the  recipient. 
TherHfore,  negative  results  to  date  on 

ssion  are  not  necessarily 
Oencjllisive  regarding  host  specificity. 

EPA  believes  that  it  is  prudent  to  set 
an  W  CLG  at  zero  not  only  for  taxonomic 
reas(  ti  is  but  also  because  of  concern  that 
certs  i  a  populations  are  at  greater  risk  of 


wateibome  cryptosporidiosis  than 
others.  This  concern  is  heightened  by 
the  foct  that  currently  there  is  no  cure 
for  cryptosporidiosis  (for  healthy 
individuals  the  disease  tends  to  be  self 
limiting).  Thus,  the  importance  of 
prevention  and  avoidance  of  infection 
becomes  even  more  central  to  EPA's 
consideration  of  this  issue.  Until  the 
taxonomy  of  Cryptosporidium  has  been 
clarified,  EPA  believes  that  an  MCLG  of 
zero  for  Cryptosporidium  at  the  genus 
level  is  appropriate  especially  in  light  of 
the  statutory  requirement  to  establish 
MCLGs  with  "an  adequate  margin  of 
safety". 

3.  Summary  of  Major  Comments 

Regarding  the  value  of  the  MCLG 
most  commenters  supported  the 
establishment  of  a  MCXG  of  zero  for 
Cryptosporidium.  Reasons  that  were 
given  for  their  support  included:  (1) 
Uncertainty  exists  in  the  infective  dose 
for  both  healthy  and  vulnerable 
(immunocompromised)  individuals;  (2) 
an  MCLG  of  zero  is  consistent  with  the 
regulatory  approach  for  pathogens 
under  the  existing  Surface  Water 
Treatment  Rule  (SWTR);  (3)  one  viable 
oocyst  can  cause  an  infection  at  least  in 
some  people;  and  (4)  Cryptosporidium 
has  particularly  adverse  effects  on 
persons  with  immune  disorders.  No 
commenter  proposed  an  MCLG  value 
other  than  zero.  Some  commenters 
opposed  any  MCLG  for 
Cryptosporidium,  arguing  that:  (1) 
Current  levels  of  treatment  have  some 
level  of  effectiveness  against 
Cryptosporidium  transmission  to 
drinking  water;  (2)  uncertainty  exists 
associated  with  the  andytical 
procedures  used  to  detect 
Cryptosporidium:  (3)  current  technology 
limits  the  abiUty  to  determine  viability, 
infectivity,  and  species;  and  (4)  the 
infectivity  threshold  has  not  been 
determined. 

EPA  agrees  with  the  commenters  who 
supported  an  MCLG  of  zero  for 
Cryptosporidium  for  reasons  stated  in 
the  previous  section.  EPA  does  not  agree 
with  comments  opposing  any  MCLG  for 
Cryptosporidium.  While  it  is  true  that 
current  levels  of  treatment  control 
Cryptosporidium  to  some  extent,  studies 
have  found  Cryptosporidium  oocysts  in 
filtered  water  supplies  of  some 
treatment  plants  (LeChevallier,  1991b; 
LeChevalUer,  1995).  Therefore,  the 
Agency  believes  that  regulation  of 
Cryptosporidium  and  enhanced 
treatment  practices  are  warranted. 
Fiuthermore,  the  effectiveness  of 
treatment  is  irrelevant  to  the  question  of 
setting  an  MCLG,  which  asks  what  is  the 
level  of  (imcontroUed)  Cryptosporidium 
in  drinking  water  that  will  pose  no  risk 


to  the  health  of  persons.  For  the  reasons 
discussed,  that  level  is  at  zero.  The 
availability  of  effective  treatment  merely 
ensures  tfaiat  EPA  can  regulate  to  control 
the  health  risk  from  Cryptosporidium 
reflected  by  the  MCLG. 

Comments  which  address  the'  • 
uncertainty  related  to  the  analytical 
method  for  Cryptosporidium  and  the 
fact  that  cvirrent  technology  does  not 
allow  viability,  infectivity,  and  species 
to  be  determined  may  relate  to  the  issue 
of  whether  EPA  establishes  an  MCL 
versus  treatment  technique 
requirements  for  Cryptosporidium. 
However,  they  are  not  compelling  with 
regard  to  the  public  health  goal  that 
should  be  set  for  this  contaminant.    - 

With  regard  to  the  infectivity 
threshold  for  Cryptosporidium, 
according  to  a  mathematical  model 
based  upon  the  DuPont  et  al..  1995  data, 
if  an  individual  ingests  a  single  viable 
oocyst  there  is  a  0.5%  chance  of 
infection  (Haas  et  al.,  1996).  It  is  known 
that  Cryptosporidium  oocysts  are 
capable  of  causing  an  infection  in  both 
healthy  and  seriously  ill  individuals. 
Death  has  been  associated  with  some 
cryptosporidiosis  cases,  particularly 
among  sensitive  subpopulations  (i.e., 
immunocompromised  individuals) 
(Hoxie  et  al.,  1997).  For  such  reasons. 
EPA  considers  an  MCLG  of  zero  for 
Cryptosporidium  to  be  appropriate. 
^A  also  received  comments  on 
whether  the  MCLG  for  Cryptosporidium 
should  be  set  at  the  genus  or  the  species 
level.  Commenters  offered  several 
reasons  for  supporting  an  MCLG  for  C. 
parvum.  as  opposed  to 
Cryptosporidium.  Several  professed  that 
only  C.  parvum  could  infect  humans, 
and  therefore  EPA  should  establish  an 
MCLG  based  on  that  particular  species. 
ConMnenters  also  contended  that  if,  in 
future  regulations,  EPA  were  to 
establish  a  treatment  technique 
requirement'based  on  the 
Cryptosporidium  density  in  the  source 
water,  publishing  an  MCLG  for 
Cryptosporidium  at  the  genus  level 
might  require  systems  to  provide  an 
additional  level  of  treatment  for 
Cryptosporidium  species  that  are  not 
known  to  be  infectious  to  humans.  In 
contrast,  other  commenters  who 
supported  the  establishment  of  an 
MCLG  for  Cryptosporidium  at  the  genus 
level  stated  that,  unless  further  research 
justifies  an  MCLG  at  the  species  level, 
the  MCLG  should  be  set  at  the  genus 
level.  They  reasoned  that 
Cryptosporidium  method  limitations 
argued  for  setting  the  MCLG  at  the 
genus  level. 

In  response  to  comments  that  did  not 
support  establishing  an  MCLG  of  zero 
for  Cryptosporidium  at  the  genus  level. 
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EPA  has  carefully  considered  the  issue 
of  genus  versus  species  level  for 
Cryptosporidium.  As  mentioned  earlier, 
EPA  concludes  that  there  exists  much 
uncertainty  regarding  Cryptosporidium 
taxonomy,  cross  reactions  and  cross 
transmissions.  Thus,  EPA  cannot 
conclude  that  these  other  species  pose 
no  health  risk.  For  reasons  mentioned 
above,  the  Agency  believes  that  it  is 
more  appropriate  to  establish  an  MCLG 
for  Cryptosporidium  at  the  genus  level 
at  this  time.  This  decision  does  not 
affect  the  level  of  treatment  required 
under  the  lESWTR.  EPA  will  revisit  the 
impact  of  the  MCLG  in  the  context  of 
fiitiue  rules  that  include  consideration 
of  risk-based  options. 

B.  Removal  of  Cryptosporidium  by 
Filtratioa 

1.  Today's  Rule 

Today's  final  rule  estabUshes  a 
requirement  for  2-log  removal  of 
Cryptosporidium  for  surface  water  and 
GWUDI  systems  serving  10.000  or  more 
people  that  must  filter  under  the  SWTR. 
The  requirement  for  at  least  99  percent 
(2-log)  removal  of  Cryptosporidium 
appUes  between  a  point  where  the  raw 
water  is  not  subject  to  recontamination 
by  surface  water  runoff  and  a  point 
downstream  before  or  at  the  first 
customer.  As  discussed  below,  the  data 
available  to  EPA  indicate  that  rapid 
granular  filtration  systems  (i.e.,  systems 
using  conventional  or  direct  filtration) 
when  operated  under  appropriate 
coagulation  conditions  and  optimized  to 
meet  the  turbidity  performance 
standards  of  the  lESWTR  (less  than  or 
equal  to  0.3  NTU  in  95%  of  the 
measiu^ments  each  month  and  a 
maximum  of  1  NTU)  are  achieving  at 
least  2-log  removal. 

2.  Background  and  Analysis 

The  1994  proposal  to  amend  the 
Surface  Water  Treatment  Rule  included 
several  proposed  treatment  alternatives. 
Two  of  these  alternatives — Alternatives 
B  and  C — specifically  addressed 
Cryptosporidium.  Alternative  B 
envisioned  treatment  options  for 
Cryptosporidium  based  on  levels  of 
source  water  occurrence.  Alternative  C 
called  for  99%  (2-log)  removal  of 
Cryptosporidium.  EPA  was  unable  to 
consider  Alternative  B  for  the  lESWTR 
because  occurrence  data  and  related 
analysis  &t>m  the  ICR  sampling  and 
analysis  survey  discussed  above  were 
not  available  in  time  to  meet  the 
statutoiy  promidgation  deadline  of 
November  1998.  For  the  reasons 
outlined  below  and  as  recommended  by 
the  M-DBP  Advisory  Committee,  EPA  is 
proceeding  with  a  2-log  removal 


requirement  for  Cryptosporidium  for 
surface  water  and  GWUDI  systems 
serving  10,000  or  more  people  that  are 
required  to  filter  under  the  SWTR. 

As  part  of  the  1997  M-DBP  Advisory 
Committee  process,  substantial  new 
data  and  information  related  to  removal 
of  Cryptosporidium  by  filtration  were 
collected,  evaluated  and  analyzed.  The 
Committee  recommended  adoption  of  a 
2-log  Cryptosporidium  removal 
requirement  for  all  surface  water 
systems  that  serve  more  than  10,000 
people  and  are  required  to  filter.  The 
Committee  also  recommended  that 
systems  which  use  rapid  granular 
filtration  (direct  filtration  or 
conventional  filtration  treatment)  and 
meet  today's  strengthened  combined 
filter  effluent  tiubidity  requirements 
would  be  in  compliance  with  the 
requirement  for  at  least  a  2-log  removal 
of  Cryptosporidium.  Systems  which  use 
slow  sand  filtration  and  diatomaceous 
earth  filtration  and  meet  existing  SWTR 
turbidity  performance  requirements 
(less  than  or  equal  to  1  NTU  for  the  95th 
percentile  or  alternative  criteria  as 
approved  by  the  State)  also  would  be  in 
compliance  with  the  requirement  for  at 
least  a  2-log  removal  of 
Cryptosporidium. 

In  November  of  1997,  EPA  issued  a 
Notice  of  Data  Availability  (NODA) 
which  discussed  new  data  and 
information  that  the  Agency  had 
obtained  and  analyses  that  had  been 
developed  since  the  1994  proposal.  It 
also  summarized  recommendations  of 
the  M^BP  Advisory  Committee  on 
Cryptosporidium  removal.  The  1997 
NODA  requested  comment  on  the  new 
information,  the  Advisory  Committee's 
recommendations,  and  on  other 
regulatory  implications  and  impacts. 

The  November  3, 1997  NODA 
provided  new  information  regarding 
eight  studies  (Patania  et  al.,  1995; 
Nieminski  and  Ongerth,  1995;  Ongeith 
and  Pecoraro,  1995;  LeChevallier  and 
Norton,  1992;  LeChevallier  et  al..  1991b; 
Foundation  for  Water  Research.  1994; 
Kelley  et  al..  1995;  and  West  et  al..  1994) 
that  indicated  that  rapid  granular 
filtration  when  operated  under 
appropriate  coagulation  conditions  and 
optimized  to  achieve  a  filtered  water 
turbidity  of  less  than  0.3  NTU  should 
achieve  at  least  2-log  of 
Cryptosporidium  removal.  These  studies 
were  analyzed  as  part  of  the  1997 
lESWTR  NODA. 

3.  Summary  of  Major  Comments 

In  response  to  the  1994  Proposal, 
most  commenters  addressing  the  issue 
of  treatment  alternatives  supported 
Alternative  C  which  would  require  2-log 
physical  removal  of  Cryptosporidium. 


Some  opposed  any  treatment 
requirement  greater  than  a  2-log  removal 
due  to  a  lack  of  better  understanding  of 
dose-response,  effectiveness  of 
treatment  and  analyses  to  justify  the 
higher  treatment  costs  involved.  Today's 
rule  requires  at  least  2-log  removal  for 
Cryptosporidium.  EPA  will  revisit 
issues  related  to  further  control  of 
Cryptosporidium  in  future  rulemakings. 

The  majority  of  commenters  to  the 
November  1997  NODA  agreed  with  the 
appropriateness  of  establishing  a  2-log 
removal  requirement  for 
Cryptosporidium  in  the  lESWTR, 
although  some  commenters  had 
additional  concerns.  One  major  concern 
was  that  a  quantitative  relationship 
between  removal  of  Cryptosporidium 
and  lowered  turbidity  was  prematura 
and  had  not  been  established.  EPA 
believes  that  the  studies  identified  in 
the  NODA  illustrate  the  removal 
efficiencies  for  Cryptosporidi\im  by 
several  filtration  technologies.  While 
these  studies  demonstrated  a  range  of 
Cryptosporidium  log-removals,  it  is 
important  to  reahze  that  2-log  removal 
was  consistently  obtainable  at  turbidity 
levels  of  less  than  0.3  NTU  when 
systems  were  operated  under 
appropriate  coagulation  conditions  and 
optimized  to  achieve  a  filtered  water 
turbidity  level  of  less  than  0.3  NTU. 
EPA  will  continue  to  assess  data  for 
control  of  Cryptosporidium  by  physical 
removal  and  disinfection  as  it  becomes 
available,  and  will  consider  such  data  in 
subsequent  regulations. 

Another  significant  issue  noted  by 
several  commenters  was  that  systems 
should  be  provided  the  opportimity  to 
demonstrate  greater  log  removal  of 
Cryptosporidium.  Consistent  with  a  key 
point  made  during  M-DBP  Advisory 
Committee  discussions  on  this  issue. 
EPA  takes  this  opportunity  to  note  the 
Agency's  position  that  the  requirement 
for  at  least  2-log  removal  is  not  intended 
to  prevent  a  facility  from  demonstrating 
that  it  can  achieve  higher  than  2-log 
removal  of  Cryptosporidium  on  a  site- 
specific  basis  or  States  from 
demonstrating  based  on  site-specific 
information  that  a  specific  facility  may 
actually  be  achieving  less  than  2-log 
removal  of  Cryptosporidium  even 
though  it  is  meeting  strengthened 
tiubidity  standards  of  0.3  NTU  for  the 
95th  percentile  and  a  maximum  of  1 
NTU. 

C  Turbidity  Control 

1.  Today's  Rule 

Today's  rule  establishes  a  number  of 
requirements  for  filtration  performance 
and  filter  monitoring  and  reporting, 
outlined  below,  which  apply  to  surface 
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water  ^sterns  or  ground  water  under 
the  direct  influence  of  surface  water 
(GWUDI)  that  serve  10,000  or  more 
people  and  are  required  to  filter  under 
the  S\^iffrR.  The  basis  for  these 
provisftpns  is  explained  at  greater  length 
in  ba^^round  sections  of  the  1997 
IESV\r^NODA. 

Combined  Filter  E£Quent  Requirements 
For  loonventional  and  direct  filtration 
systeriis,  the  turbidity  level  of 
representative  samples  of  a  system's 
combined  filter  effluent  water  must  be 
less  tl^n  or  equal  to  0.3  ^4TU  in  at  least 
95  pe^nt  of  the  measurements  taken 
each  month.  The  turbidity  level  of 
representative  samples  of  a  system's 
filtered  water  must  at  no  time  exceed  1 
NTU.  iFor  slow  sand  and  diatomaceous 
earth  l^ltration,  the  turbidity  level  of 
repreMntative  samples  of  a  system's 
filtered  water  must  be  less  thian  or  equal 
to  1  I^TU  in  at  least  95  percent  of  the 
measurements  taken  each  month  and 
the  tiiibidity  level  of  representative 
samp^<^s  of  a  system's  filtered  water 
must  ^  no  time  exceed  5  NTU  (no 
change  from  the  combined  filter  effluent 
turbidity  requirements  in  the  1989 
SWTRA.  For  both  the  maximum  and 
95th  percentile  requirements, 
compliance  is  determined  based  on 
measurements  of  the  combined  filter 
effluent  at  four-hour  intervals. 

In  i^rrying  out  these  combined 
effluent  requirements,  and  the 
indivf  |iual  filter  requirements  described 
belovir^  systems  must  use  methods  for 
tiubidlty  measurement  previously 
approved  by  EPA.  These  are  Method 
2130B,  published  in  Standard  Methods 
for  thd  Examination  of  Water  and 
Waste|water  (19th  ed.);  Great  Lakes 
Instrhtnent  Method  2;  and  the  revised 
EPA  Method  180.1,  approved  in  August 
1993  jn  Methods  for  the  Determination 
of  Inpiganic  Substances  in 
EnviM>iunental  Samples  (EPA-600/R- 
93-ipo).  EPA  notes  that  today's  rule 
requiies  the  measurement  of  turbidity. 
Tiubidity  is  a  method-defined 
parai  i  leter.  Turbidity  therefore  is  not  a 
candi  late  for,  and  will  not  be  subject  to, 
the  ( <  irfonnance-based  measurements 
systc  I  n. 

Indi^  idual  Filter  Requirements 

Conventional  and  direct  ffltration 
systeois  must  conduct  continuous 
monitoring  of  turbidity  for  each 
individual  filter  and  must  provide  an 
exertions  report  to  the  State  on  a 
moi^lxly  basis  as  part  of  the  existing 
combined  filter  effluent  reporting 
procBBS.  Exceptions  reporting  must 
inclide  the  following:  (1)  Any 
individual  filter  with  a  turbidity  level 
greai^r  than  1.0  NTU  based  on  two 


consecutive  measurements  fifteen 
minutes  apart:  and  (2)  any  individual 
filter  with  a  turbidity  level  greater  than 
0.5  NTU  at  the  end  of  the  first  4  hours 
of  filter  operation  based  on  two 
consecutive  measurements  fifteen 
minutes  apart.  The  system  must 
produce  a  filter  profile  for  either 
situation  if  no  obvious  reason  for  the 
abnormal  filter  performance  can  be 
identified.  EPA  is  including  a 
discussion  on  filter  profiles  in  its 
guidance  document  on  turbidity  which 
is  currently  being  developed  with  input 
fiom  stakeholders. 

Individual  Filter  FoUow-Up  Activities 

If  an  individual  filter  has  turbidity 
levels  greater  than  1.0  NTU  based  on  two 
consecutive  measurements  fifteen 
minutes  apart  at  any  time  in  each  of 
three  consecutive  months,  the  system 
must,  in  addition  to  filing  an  exceptions 
report,  conduct  a  self-assessment  of  the 
filter.  The  self-assessment  must  consist 
of  at  least  the  foUovdng  components:  (1) 
Assessment  of  filter  performance;  (2) 
development  of  a  filter  profile:  (3) 
identification  and  prioritization  of 
factors  limiting  filter  performance;  (4) 
assessment  of  the  applicability  of 
corrections:  and  (5)  preparation  of  a 
filter  self-assessment  report.  The  system 
must  conduct  the  self-assessment  within 
14  days  of  the  exceedance  and  report  to 
the  State  that  the  self-assessment  was 
conducted.  If  an  individual  filter  has 
turbidity  levels  greater  than  2.0  NTU 
based  on  two  consecutive  measiuements 
fifteen  minutes  apart  at  any  time  in  each 
of  two  consecutive  months,  the  system 
must  file  an  exceptions  report  and  must 
no  later  than  30  days  foUovtring  the 
exceedance  arrange  for  the  conduct  of  a 
CPE  by  the  State  or  a  third  party 
approved  by  the  State.  The  CPE  must  be 
completed  and  submitted  to  the  State  no 
later  than  90  days  following  the 
exceedance. 

2.  Background  and  Analysis 

A  primary  focus  of  the  1994  proposal 
was  the  estabUshment  of  treatment 
requirements  that  would  address  public 
health  risks  from  high  densities  of 
pathogens  in  poor  quality  source  waters 
and  fi^m  the  waterbome  pathogen 
Cryptosporidium.  Approaches  outlined 
in  the  1994  proposal  included  treatment 
requirements  based  on  site-specific 
concentrations  of  pathogens  in  source 
water  and  a  propoised  2-log  removal 
requirement  for  Cryptosporidium  by 
filtration. 

EPA  specifically  requested  comment 
on  what  criteria,  if  any,  should  be 
included  to  ensure  that  systems 
optimize  treatment  plant  perfonnance 
and  on  whether  any  of  the  existing 


turbidity  performance  criteria  should  be 
modified  (e.g.,  should  systems  be 
required  to  base  compliance  with  the 
turbidity  standards  on  individual  filter 
effluent  monitoring  in  Ueu  of  or  in 
addition  to-monitoring  the  confluence  of 
all  filters:  and  should  any  performance 
standard  value  be  changed).  In  addition, 
the  Agency  also  requested  comment  in 
the  1994  proposal  on  possible 
supplemental  requirements  for  State 
notification  of  persistent  high  turbidity 
levels  (e.g.,  broadening  the  requirements 
for  State  notification  of  tuibidity 
exceedances). 

The  1997  M-DBP  Advisory  Committee 
meetings  resulted  in  the  collection, 
development,  evaluation,  and 
presentation  of  substantial  data  and 
information  related  to  turbidity  control. 
The  Committee's  recommendations  are 
reflected  in  today's  rule. 

The  November  3, 1997  lESWTR 
NODA  discussed  new  data  and 
information  regarding  turbidity  control 
with  respect  to  three  areas:  (1)  Current 
turbidity  levels  at  systems  throughout 
the  country:  (2)  individual  filter 
performance;  and  (3)  turbidity 
measurement. 

Current  Turbidity  Levels 

The  November  3, 1997  NODA 
discussed  three  data  sets  that 
sununarized  the  historical  turbidity 
performance  of  various  filtration  plants 
(AWWSC,  1997;  Bissonette,  1997;  SAIC, 
1997b).  These  were  evaluated  to  assess 
the  national  impact  of  modifying 
existing  turbidity  requirements.  Each  of 
the  data  sets  was  analyzed  to  assess  the 
current  performance  of  plants  with 
respect  to  the  niunber  of  months  in 
which  selected  95th  percentile  and 
maximum  turbidity  levels  were 
exceeded.  The  data  show  that  upwards 
of  90%  of  the  systems  are  currently 
meeting  the  new  requirements  of  a 
mwxifT"'"!  tiubidity  limit  of  1  NTU. 
With  respect  to  the  95th  percentile 
tiubidity  limit,  roughly  78%  of  the 
systems  are  currently  meeting  the  new 
requirement  of  0.3  NTU.  Estimates  for 
systems  needing  to  make  changes  to 
meet  a  tiubidity  performance  limit  of 
0.3  NTU  were  based  on  the  ability  of 
systems  currently  to  meet  a  0.2  NTU. 
"Hiis  assumption  was  intended  to  take 
into  account  a  utiUty's  concern  with 
possible  turbidity  measurement  error 
and  to  reflect  the  expectation  that  a 
number  of  utifities  will  "aim"  lower 
than  the  regulatory  performance  level  to 
assure  compliance.  The  percentage  of 
systems  estimated  to  modify  treatment 
practices  to  meet  the  revised  turbidity 
requirements  (i.e.,  0.3  NTU  9Sth 
percentile  and  1  NTU  maximum 
combined  filter  effluent  levels)  is 
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approximately  50%.  Based  on  the 
turbidity  performance  data.  EPA 
assiuned  that  for  systems  serving  less 
than  100.000  people.  51.2  percent  of  the 
systems  can  be  expected  to  make 
treatment  changes  to  consistently 
comply  with  a  monthly  95th  percentile 
limit  of  0.3  NTU.  Similarly,  for  systems 
serving  over  500,000  people,  EPA 
assiuned  that  41.7  percent  can  be 
expected  to  make  treatment  changes  to 
comply  with  a  0.3  NTU  regidatory  limit. 
For  systems  serving  100,000  to  500.000 
people,  EPA  assimied  that  46.5  percent 
of  systems  can  be  expected  to  make 
changes.  As  discussed  in  greater  detail 
in  the  November  3, 1997  NODA.  the 
tighter  tiubidity  performance  criteria  for 
combined  filter  effluent  in  today's  rule 
reflect  actual  current  performance  for  a 
substantial  percentage  of  systems 
nationally.  Revising  the  turbidity 
criteria  effectively  ensures  that  these 
systems  continue  to  perform  at  these 
levels  (in  addition  to  improving 
performance  of  systems  that  currently 
meet  existing  SWTR  criteria  but  operate 
at  turbidity  levels  higher  than  those  in 
today's  final  rule). 

Individual  Filter  Performance 

Several  of  the  studies  published  since 
1994.  considered  by  both  EPA  and  the 
M-DBP  Advisory  Committee  and 
outlined  in  the  1997  NODA,  note  that 
the  greatest  potential  for  a  peak  in 
turbidity  (and  thus,  pathogen  break- 
through) is  near  the  beginning  of  the 
filter  run  after  filter  backwash  or  start 
up  of  operation  (Amirtharajah  1988; 
Bucklin  et  al.  1988;  Cleasby  1990;  and 
Hall  and  CroU  1996).  Diuing  a  turbidity 
spike,  significant  amounts  of  particulate 
matter  (including  oocysts,  if  present) 
may  pass  through  the  fiher.  Various 
factors  affect  the  duration  and 
amplitude  of  filter  spikes,  including 
sudden  changes  to  the  flow  rate  through 
the  filter,  treatment  of  the  filter 
backwash  water,  filter-to-waste 
capabihty.  and  site-specific  water 
quahty  conditions.  As  discussed  in  the 
1997  lESWTR  NODA.  these  issues 
highlighted  the  need  to  ensiue  that 
systems  have  a  greater  imderstanding  of 
individual  filter  performance  and  thus 
for  establishment  of  individual  filter 
monitoring  and  reporting  requirements. 

Turbidity  Measurement 

The  November  3, 1997  NODA 
disciissed  several  issues  relating  to 
measurement  of  turbidity.  It  was  noted 
that  issues  exist  concerning  the 
accuracy  and  precision  of  turbidity 
measurement  due  to  design  criteria, 
calibration  methods,  calibration 
standards,  and  sampling  technique. 
Performance  evalxiation  (PE)  studies 


conducted  by  EPA  provide  an 
indication  of  the  current  level  of 
accuracy  and  precision  for  turbidity 
measurements  among  different 
laboratories  for  a  common  synthetically 
prepared  water.  In  PE  studies,  PE 
samples  with  known  turbidity  levels  are 
sent  to  participating  laboratories  (which 
are  not  informed  of  the  turbidity  level). 
Laboratories  participating  in  these 
studies  used  turbidhneters  bom  various 
manufactiuers  and  conducted  their 
analysis  in  accordance  with  calibration 
and  analytical  procedures  they  are 
famihar  with.  Thus,  the  variability  of 
the  results  reflects  differences  resulting 
from  using  different  turbidimeter 
models  and  methods  and  the  effects  of 
different  laboratory  procedures.  Four  PE 
studies  were  discussed  in  the  NODA 
with  tiubidities  in  the  range  of  0.35  to 
0.72  NTU.  The  Relative  Standard 
Deviations  (RSD)  at  txu-bidity  levels 
considered  in  these  PE  studies  are 
slightly  below  20%. 

3.  Summary  of  Major  Comments 

In  response  to  the  1994  proposal,  EPA 
received  a  range  of  comments  both  in 
support  of  and  in  opposition  to 
optimizing  existing  water  treatment 
processes  to  address  Cryptosporidium 
removal.  Several  commenters  supported 
tighter  turbidity  standards  as  well  as 
monitoring  of  individual  filters.  Other 
commenters  suggested  no  modifications 
be  made  to  tiubidity  standards  until 
further  implementation  of  the  SWTR 
and/or  further  supporting  data  was 
gathered. 

Commenters  on  the  1997  NODA 
provided  additional  views  on  the 
general  subject  of  filtration  performance 
and  turbidity.  Commenters  generally 
supported  tightening  combined  filter 
effluent  performance  standards  as  well 
as  the  establishment  of  individual  filter 
monitoring  requirements.  EPA  agrees 
with  these  comments,  as  reflected  in 
today's  rule.  EPA  also  notes  that 
txubidity  performance  data  that  reflects 
implementation  of  the  SWTR  was 
analyzed  as  part  of  the  M-DBP  Advisory 
Committee  discussions  and  was 
considered  by  the  Committee  in 
developing  the  recommendations  for 
turbidity  which  are  reflected  in  today's 
rule. 

Several  commenters  discussed  the 
ability  of  systems  to  measure  turbidity 
at  low  levels  (<0.3  NTU)  with  accuracy 
and  consistency.  EPA  believes  that  the 
performance  evaluation  (PE)  studies 
cited  in  the  NODA  provide  an 
indication  of  the  precision  and  accuracy 
of  turbidity  measurements  at  low  levels. 
While  turbidities  in  these  studies  only 
ranged  from  0.35  to  0.72  NTU,  they 
provided  an  understanding  of  the  abiUty 


to  measure  at  such  levels.  EPA 
recognizes  that  acouate  and  consistent 
measurements  are  not  only  a  function  of 
available  technology  but  also  a  function 
of  a  range  of  operator/technician  factors 
including  calibration,  maintenance, 
training,  and  adherence  to  manufacturer 
instructions.  In  conjunction  with  the 
lESWTR,  EPA  is  currently  developing 
guidance,  with  stakeholder  input, 
targeted  at  assisting  owners/operators 
wiUi  understanding  turbidity  as  well  as 
focusing  on  the  importance  of  accuracy 
and  consistency  in  turbidity 
measurement,  including  the  low  level 
measiuvment  concerns  noted  by  the 
commenters. 

Many  commenters  discussed  the  issue 
of  lime-softening  plants  and  how  the 
new  requirements  would  affect  such 
plants  which,  because  of  the  softening 
processes,  have  artificially  elevated 
levels  of  turbidity.  The  lESWTR  allows 
acidification  of  samples  for  the 
combined  filter  effluent  at  lime 
softening  plants.  In  addition,  EPA  is 
allowing  systems  that  use  lime  softening 
to  apply  to  States  for  alternative 
exceedance  reporting  levels  for 
individual  filters  if  they  can 
demonstrate  that  higher  turbidity  levels 
in  individual  filters  are  due  to  lime 
carryover  and  not  due  to  degraded  filter 
performance. 

Several  commenters  noted  that 
special  filters  would  present  difficidties 
in  complying  with  the  individual  filter 
monitoring  requirements.  While  EPA 
realizes  that  variations  exist  in  filter 
configurations  and  filters  in  use  at 
systems  throughout  the  country,  the 
lESWTR  will  not  seek  to  address  the 
specific  requirements  of  each  and  every 
one.  EPA  intends  to  provide  States  the 
flexibility  and  the  tools  necessary  to 
effectively  deal  with  special  filters 
discussed  by  the  commenters  on  a  more 
appropriate  case-by-case  basis. 

Another  issue  raised  in  public 
comments  was  the  need  to  clarify  how 
public  notice  requirements  in  the 
lESWTR  would  be  integrated  with 
future  public  notice  requirements  under 
the  SDWA.  EPA  notes  that  today's 
action  addresses  public  notification  by 
using  the  existing  public  notification 
language  for  microbiological 
contaminants  in  40  CFR  141.32  (e)(10) 
for  violations  of  treatment  technique 
requirements  under  the  lESWTR.  EPA 
takes  this  opportunity  to  note  that  the 
1996  amendments  to  the  SDWA  require 
the  Agency  to  make  certain  technical 
changes  to  the  public  notice  regulations. 
EPA  intends  to  propose  changes  to  the 
public  notice  requirements  in  the 
Federal  Register  shortly  after 
promulgation  of  the  lESWTR. 
Applicable  changes  in  the  public  notice 
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reqij^rements,  when  they  become 
effebtive,  will  supersede  today's 
provisions.  EPA  also  takes  this 
opi^rtunity  to  note  that  today's  rule 
am^iids  the  Consumer  Confidence 
Reg^rt  Regulation  (CCR)  to  extend  the 
".  requirements  to  apply  to  Subpart  P 
iitions. 


roral  respondents  indicated  that  it 
wotiid  be  necessary  to  provide  guidance 
maMnals  to  systems  to  aid  in 
compliance  with  these  rules.  EPA  is 
currently  developing  a  number  of 
guidlance  manuals,  with  stakeholder 
inpUt,  to  aid  systems  in  understanding 
and  complying  with  requirements.  One 
suci)  manual  will  address  issues  of 
turbidity  control  and  filter  performance. 

D.  iKsinfection  Benchmark  for  Stage  1 
DBFRMCLs 

'ay's  Rule 


ay's  rule  establishes  the 
disliifection  benchmark  as  a  procedure 
requiring  certain  PWSs  to  evaluate  the 
impfict  on  microbial  risk  of  proposed 
chuges  in  disinfection  practice.  H 
reOects  the  recommendation  of  the  M- 
DBp  Advisory  Committee  to  develop  a 
mekmnism  that  allows  utilities  and 
Stales  working  together  to  assure  that 
patbogen  control  is  maintained  while 
the  Stage  1  DBPR  provisions  are 
implemented,  la  essence,  this  procedure 
inviilves  a  PWS  charting  daily  levels  of 
Gi($^die  lamblia  inactivation  for  a  period 
of  at  least  one  year  to  create  a  profile  of 
inactivation  performance.  The  PWS 
mi4$t  then  use  this  profile  to  determine 
a  biEijseline  or  benchmark  of  inactivation 
against  which  proposed  changes  in 
disihfection  practices  can  be  measured. 
However,  only  certain  systems  are 
required  to  develop  a  profile  and  keep 
it  on  file  for  State  review  during  sanitary 
su^eys.  When  those  systems  required 
to  develop  a  profile  plan  a  significant 
chii^ge  in  disinfection  practice,  they 
mikt  submit  the  profile,  along  with  an 
analysis  of  how  the  proposed  change 
will  affect  the  current  disinfection 
bett:hmark,  to  the  State  for  review.  The 
dii  Infection  benchmark  provisions, 
th<  II 1,  contain  three  major  components: 
ap  plicability  requirements, 
ch  i  racterization  of  disinfection  practice, 
an  i  State  review  of  proposed  changes  in 
dii  tinfection  practice.  Each  of  these 
CO  []  iponents  is  discussed  in  turn  below. 

AjiplicabiUty 

3  ystems  are  required  to  prepare  a 
di:  i  nfection  profile  if  at  least  one  of  the 
fol  1  owing  criteria  is  met: 

.)  TTHM  levels  are  at  least  80%  of' 
th'  I MCL  (0.064  mg/L)  as  an  annual 
avierage 


(2)  Haloacetic  add  (HAAS)  levels  are 
at  least  80%  of  the  MCL  (0.048  mg/L)  as 
an  annual  average 

In  connection  with  TTHM  and  HAAS 
monitoring  to  create  a  disinfection 
profile,  the  following  provisions  apply: 

First,  the  TTHM  annual  average  must 
be  the  aimual  average  diuing  the  same 
period  as  is  used  for  the  HAAS  annual 
average.  Second,  systems  that  have 
collected  TTHM  and  HAAS  data  imder 
the  ICR  must  use  the  results  of  samples 
collected  during  the  last  12  months  of 
monitoring  unless  the  State  determines 
that  there  is  a  more  representative 
annual  data  set.  Third,  systems  not 
required  to  collect  data  under  the  ICR 
but  which  have  collected  four 
consecutive  quarters  of  TTHM  and 
HAAS  data  that  substantially  meet  the 
sample  location,  handling,  and 
analytical  methods  requirements  of  the 
ICR  may  use  those  data  if  approved  by 
the  State.  (Systems  must  coordinate 
with  the  State  to  confirm  acceptability 
of  the  existing  data).  Fourth,  if  the 
system  does  not  have  four  quarters  of 
acceptable  HAAS  and  TTHM  data  by  the 
end  of  90  days  following  the  lESWTR 
promulgation  date,  the  PWS  must 
conduct  HAAS  and  TTHM  monitoring 
to  determine  an  annual  average. 
Alternatively,  the  system  may  elect  to 
conduct  profiling,  as  described  below, 
and  forego  TTHM/HAAS  monitoring  to 
determine  applicability.  This 
monitoring  must  be  completed  no  later 
than  IS  months  after  promulgation  of 
this  rule  and  conform  to  the  monitoring 
location  requirements  of  the  1979 
TTHM  Rule  and  the  analytical  methods 
in  the  May  1996  Information  Collection 
Rule. 

Today's  rule  applies  profiling 
requirements  to  systems  with  TTHM  or 
HAAS  concmtrations  of  at  least  80%  of 
the  MCL,  based  upon  the  M-DBP 
Advisory  Committee  technical 
recommendation  that  this  level  will 
cover  most  systems  that  might  be 
expected  to  modify  their  disinfection 
practices  to  comply  with  the  Stage  1 
DBPR  Also,  EPA  previously  considered 
this  80%  target  level  at  the 
recommendation  of  the  1992  Reg  Neg 
Committee  to  evaluate  Stage  1  DBPR 
compliance  forecasts  and  costs,  based 
upon  the  judgment  that  most  facilities 
will  take  additional  steps  to  ensure 
continuing  MCL  compliance  if  they  are 
at  or  above  this  level. 

Developing  the  Profile  and  Benchmark 

Profiling  is  the  characterization  of  a 
system's  disinfiBction  practice  over  a  one 
year  period.  The  system  can  create  the 
profile  by  conducting  new  daily 
monitoring  and  also  by  using 
"grandfathered"  data  (as  explained 


below).  A  disinfection  profile  consists  of 
a  compilation  of  daily  Giardia  lamblia 
log  inactivations  (plus  virus 
inactivations  for  systems  using  either 
chloramines  or  ozone  for  primary 
disinfection),  computed  over  the  period 
of  a  year,  based  on  daily  measurements 
of  operational  data  (disinfectant  residual 
concentration(s),  contact  time(s), 
temperature(s],  and,  where  necessary, 
pH). 

Grandfathered  data  are  those 
operational  data  that  a  system  has 
previously  collected  at  a  treatment  plant 
during  the  course  of  normal  operation. 
These  data  may  or  may  not  have  been 
used  previously  for  compliance 
determinations  with  the  SWTR.  Those 
systems  that  have  all  necessary  data  to 
determine  profiles  using  existing 
operational  data  collected  prior  to 
promulgation  of  the  lESWTR  may  use 
these  data  in  developing  profiles. 
However,  grandfathered  data  must  be 
substantially  equivalent  to  operational 
data  that  would  be  collected  under  this 
rule.  These  data  must  be  representative 
of  inactivation  through  the  entire 
treatment  plant  and  not  just  of  certain 
treatment  segments.  The  State 
determines  whether  grandfathered  data 
are  acceptable.  (EPA  believes  that 
grandfathered  data  used  in  constructing 
profiles  should  be  the  most  recent  data 
available,  unless  the  State  determines 
that  there  is  a  more  representative  data.) 

Systems  required  to  develop 
disinfection  profiles  under  this  rule 
must  exercise  one  of  the  following  three 
options: 

Option  1 — Systems  must  conduct 
daily  monitoring  as  described  below. 
This  monitoring  must  begin  no  later 
than  15  months  after  lESWTR 
promulgation  and  must  continue  for  a 
period  of  one  year.  The  data  collected 
from  this  monitoring  must  be  used  to 
develop  a  one  year  disinfection  profile; 

Cation  2 — Systems  that  conduct 
monitoring  under  this  rule,  as  described 
under  Option  1,  may  also  use  one  or  two 
years  of  acceptable  grandfathered  data, 
in  addition  to  the  one  year  of  new 
operational  data,  in  developing  the 
disinfection  profile; 

Option  3— -Systems  that  have  three 
years  of  acceptable  existing  operational 
data  are  not  required  to  conduct 
monitoring  to  develop  the  disinfection 
profile  under  this  rule.  Instead,  they 
may  use  grandfathered  data  to  develop 
a  three  year  disinfection  profile. 
Systems  must  coordinate  with  the  State 
to  confirm  acceptabiUty  of 
grandfathered  data  no  later  than  IS 
months  after  promulgation  of  this  rule, 
but  must  conduct  the  required 
monitoring  until  the  State  approves  the 
system's  request  to  use  grandfathered 
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data.  In  order  to  develop  the  profile,  a 
system  must: 

— Measure  disinfectant  residual 
concentration  (C,  in  mg/L)  before  or  at 
the  first  customer  and  just  prior  to 
each  additional  point  of  disinfectant 
addition,  whether  with  the  same  or  a 
different  disinfectant. 

— ^Determine  contact  time  (T,  in 
minutes)  for  each  residual 
disinfectant  monitoring  point  diuing 
peak  flow  conditions.  T  can  be  based 
on  either  a  tracer  study  or 
assumptions  based  on  contactor  basin 
geometry  and  baffling.  However, 
systems  must  use  the  same  method  for 
both  grandfathered  data  and  new  data. 

— Measure  water  temperature  ("C). 

— Measiue  pH  (for  chlorine  only). 

The  system  must  then  convert  daily 

operational  data  to  daily  log  inactivation 

values  for  Giardia  (and  viruses  when 

chloramines  or  ozone  is  used  for 

primary  disinfection)  as  follows: 

— Determine  CTcalc  for  each 
disinfection  segment. 

— Determine  CT99.9  (I.e.,  3-log 
inactivation)  from  tables  in  the  SWTR 
using  temperature  (and  pH  for 
chlorine)  for  each  disinfection 
segment.  Alternatively,  States  may 
allow  an  alternate  calculation 
procedure  (e.g.  use  of  spreadsheet). 

— ^For  each  segment,  log  inactivation  = 
(CTcalc/CT99.9)x3.0. 

— Sum  the  log  inactivations  for  each 
segment  to  get  the  daily  log 
inactivation. 

A  log  inactivation  benchmark  is  then 
calculated  as  follows: 

1.  Calculate  the  average  log 
inactivation  of  all  the  days  for  each 
calendar  month. 

2.  Determine  the  calendar  month  with 
the  lowest  average  log  inactivation. 

3.  The  lowest  average  month  becomes 
the  critical  period  for  that  year. 

4.  If  acceptable  data  from  multiple 
years  are  available,  the  average  of 
critical  periods  for  each  year  becomes 
the  benchmark. 

5.  If  only  one  year  of  data  is  available, 
the  critical  period  (lowest  monthly 
average  inactivation  level)  for  that  year 
is  the  benchmark. 

State  Review 

If  a  system  that  is  required  to  produce 
a  disinfection  profile  decides  to  make  a 
significant  change  in  disinfection 
practice  after  the  profile  is  developed,  it 
must  consult  with  the  State  before 
implementing  such  a  change. 
Significant  changes  in  disinfection 
practice  are  defined  as:  (1)  Moving  the 
point  of  disinfection  (this  is  not 
intended  to)  include  routine  seasonal 
changes  already  approved  by  the  State), 


(2)  changing  the  type  of  disinfectant  or 

(3)  changing  the  disinfection  process,  (4) 
making  other  modifications  designated 
as  significant  by  the  State.  Supporting 
materials  for  such  consultation  with  the 
State  must  include  a  description  of  the 
proposed  change,  the  disinfection 
profile  developed  under  this  rule  for 
Giardia  lamblia  (and,  if  necessary, 
viruses),  and  an  analysis  of  how  the 
proposed  change  will  affect  the  current 
disinfection  benchmark.  In  addition,  the 
State  is  required  to  review  disinfection 
profiles  as  part  of  its  periodic  sanitary 
survey. 

EPA  is  currently  developing,  with 
stakeholder  input,  the  Disinfection 
Benchmarking  Guidance  Manual  for 
States  and  systems.  This  manual  will 
provide  instruction  on  the  development 
of  disinfection  profiles,  identification 
and  evaluation  of  significant  changes  in 
disinfection  practices,  and 
considerations  for  setting  an  alternative 
benchmark.  This  manual  will  also 
provide  guidance  for  systems  that  are 
required  to  develop  a  profile  based  on 
virus  inactivation  instead  of  Giardia 
lamblia  inactivation. 

2.  Backffx)und  and  Analysis 

A  fundamental  principle  of  the  1992- 
93  regulatory  negotiation  reflected  in 
the  1994  proposal  for  the  lESWTR  was 
that  new  standards  for  control  of 
disinfection  byproducts  must  not  result 
in  significant  increases  in  microbial 
risk.  This  principle  was  also  one  of  the 
underlying  premises  of  the  1997  M-DBP 
Advisory  Committee's  deliberations, 
i.e..  that  existing  microbial  protection 
must  not  be  significantly  reduced  or 
undercut  as  a  result  of  systems  taking 
the  necessary  steps  to  comply  with  the 
Stage  1  DBPR.  The  Advisory  Committee 
reached  agreement  on  the  use  of 
microbial  profiling  and  benchmarking 
as  a  process  by  which  a  PWS  and  the 
State,  working  together,  assure  that 
there  will  be  no  significant  reduction  in 
microbial  protection  as  the  result  of 
modifying  disinfection  practices  in 
order  to  meet  MCLs  for  TTHM  and 
HAAS. 

The  strategy  of  disinfection  profiling 
and  benchmarking  stemmed  from  data 
provided  to  the  EPA  and  M-DBP 
Advisory  Committee  by  PWSs  and 
reviewed  by  stakeholders,  in  which  the 
baseline  of  microbial  inactivation 
(expressed  as  logs  of  Giardia  lamblia 
inactivation)  demonstrated  high 
variabiUty.  hiactivation  varied  by 
several  log  on  a  day-io-day  basis  at  any 
particular  treatment  plant  and  by  as 
much  as  tens  of  logs  over  a  year  due  to 
changes  in  water  temperatiue,  flow  rate 
(and,  consequently,  contact  time), 
seasonal  changes  in  residual 


disinfectant,  pH,  and  disinfectant 
demand  (and,  consequently, 
disinfectant  residual).  There  were  also 
differences  between  years  at  individual 
plants.  To  address  these  variations,  M- 
DBP  stakeholders  developed  the 
procedure  of  profiling  a  plant's 
inactivation  levels  over  a  period  of  at 
least  one  yew,  and  then  establishing  a 
benchmark  of  minimum  inactivation  as 
a  way  to  characterize  disinfection 
practice.  This  approach  makes  it 
possible  for  a  plant  that  may  need  to 
change  its  disinfection  practice  in  order 
to  meet  DBP  MCLs  to  determine  the 
impact  the  change  would  have  on  its 
current  level  of  disinfection  and, 
thereby,  to  assure  that  there  is  no 
significant  increase  in  microbial  risk. 

3.  Summary  of  Major  Comments 

In  the  1997  lESWTR  NODA,  EPA 
requested  public  comment  on  all 
aspects  of  the  benchmarking  procedure, 
along  with  any  alternative  suggestions, 
from  stakeholders  and  other  interested 
parties.  EPA  specifically  requested 
comment  on  the  following  issues: 
Applicability  requirements; 
characterization  of  disinfection 
practices  and  components;  use,  of  TTHM 
and  HAAS  data  from  the  same  time 
period  instead  of  TTHM  data  from  one 
year  and  HAAS  data  from  another; 
definition  of  significant  changes  to 
disinfection  practice;  different 
approaches  to  evaluating  possible 
changes  in  disinfection  practice  against 
a  disinfection  profile;  and  whether  the 
use  of  grandfadiered  data,  if  available, 
should  be  mandatory  for  profiling  and 
benchmarking. 

The  majority  of  comments  on  the 
overall  benchmarking  procedure 
outlined  in  the  1997  lESWTR  NODA 
were  positive.  Commenters 
acknowledged  the  procedure  as  a  way  to 
maintain  microbial  control  in  systems 
changing  their  disinfection  practices  to 
comply  with  DBP  MCLs.  However,  a 
significant  area  of  concern  expressed  in 
comments  was  that  if  PWSs  believe  they 
will  be  held  to  a  relatively  higher 
regulatory  standard  as  a  result  of 
maintaining  a  greater  level  of 
disinfection  than  is  currently  required, 
then  some  PWSs  may  reduce  log 
inactivation  during  profiling  in  order  to 
lower  their  benchmarks.  EPA 
emphasizes  that  benchmarking  is  not 
intended  to  function  as  a  regidatory 
standard.  Rather,  the  objective  of  the 
disinfection  benchmark  is  to  facilitate 
interactions  between  the  States  and 
PWSs  for  the  purpose  of  assessing  the 
impact  on  microbial  risk  of  proposed 
significant  changes  to  existing 
disinfection  practices.  Final  decisions 
regarding  levels  of  disinfection  beyond 
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th  ]  Be  required  l)y  the  SWTR  that  are 
ne  c  essary  to  protect  public  health  will 
continue  to  be  left  to  the  States.  For  this 
rea^n  EPA  has  not  mandated  specific 
evialuation  protocols  or  decision 
mwrices  for  analyzing  changes  in 
jfection  practice.  EPA  is,  however, 
ividing  support  to  the  States  in 
g  these  analyses  through  the 

_^ , ice  of  guidance.  This  approach  is 

cqilsistent  with  a  majority  of  comments 
oii  Ithis  issue  which  requested  that  EPA 
require  specific  procedures  for  the 
ing  of  alternative  benchmarks  but, 
ler,  provide  guidance  to  States. 
^  Bveral  commenters  suggested  that 
instead  of  requiring  profiling  and 
benchmarking  in  regulations,  EPA 
should  place  these  procedures  in 
guidance  and  allow  the  States  to 
implement  them  at  their  discretion.  EPA 
considers  benchmarking  to  be  an 
important  measure  in  preventing 
significant  increases  in  microbial  risk 
dt^ring  implementation  of  the  M-DBP 
nile  cluster.  Moreover,  States  have 
different  statutory  authorities  governing 
what  they  can  mandate  and  some  State 
agencies  are  prohibited  by  State  law 
bam  adopting  procedures  not  required 
by^  federal  regulations.  Consequently, 
EPA  believes  the  inclusion  of 
benchmarking  as  a  regulation  is 
warranted. 

Commenters  were  concerned  that  the 
benchmarking  proceduie  would  not  take 
ittto  account  source  water 
characteristics  and  that  benchmarking 
would  not  be  accurate  for  systems 
switching  from  one  disinfectant  to 
other  (e.g.  chlorine  to  ozone).  EPA 
ill  cover  both  of  these  topics  in  the 
^Jsinfection  Benchmarking  Guidance 
Manual  in  sections  that  address  setting 
ati  alternative  benchmark.  Commenters 
alio  asked  EPA  to  provide  instruction 
on  awarding  disinfection  credits  taking 
i^o  accoimt  possible  synergistic  effects 
f^t  different  sequential  disinfectants. 
I^Owever,  as  discussed  in  other  parts  of 
this  preamble,  research  in  this  area  is 
not  adequate  for  a  disinfection  credit 
scpeme  to  be  developed  based  on 
Oiergistic  inactivation. 
Most  comments  submitted  to  EPA  on 
issue  of  appUcabiUty  bvored  using 
1%  of  the  MCLs  for  TTHM  and  HAAS 
threshold  levels  for  profiling. 
QOmmenters  agreed  with  the  EPA  and 
'  DBP  Advisory  Committee  that  these 
lues  would  capture  most  of  the  PWSs 
ily  to  change  their  disinfection 
^^  cesses  to  meet  DBP  MCLs.  One 
commenter  proposed  that  using  TTHM 
i  I  id  HAAS  data  bom  two  different  yeara 
\  t  ould  not  present  a  problem  because 
c  i  ther  one  of  these  parameters  can 
tt  igger  the  profiling  requirement. 
HJDwever,  the  majority  of  comments  on 


this  subject  supported  requiring  TTHM 
and  HAAS  data  to  be  collected  during 
the  same  period  since  changes  in  water 
quality  and  treatment  conditions 
influence  not  only  the  total  quantity  of 
DBPs  but  also  the  relative  formation  of 
different  DBP  species.  In  today's  rule 
EPA  requires  that  TTHM  and  HAAS 
data  used  in  determining  applicability 
be  collected  during  the  same  period.  A 
few  commentere  recommended  that  the 
applicability  requirements  for  profiling 
should  also  include  ozonation  systems 
with  bromate  concentrations  at  least 
80%  of  the  MCL  (i.e.  8Mg/L).  EPA  has 
elected  not  to  include  bromate  levels  in 
the  profiling  requirements  because 
operational  changes,  such  as  dropping 
the  pH  during  ozonation,  can  decrease 
bromate  formation  without  reducing 
disinfection  efficacy. 

Certain  commentere  felt  that 
disinfection  profiling  should  only  be 
required  in  the  event  that  a  system 
planned  to  change  disinfection  practice 
and  that  requiring  plants  which  meet 
water  quality  standards  to  perform 
additional  studies  is  unwarranted.  EPA 
believes,  however,  that  a  profile  should 
span  all  seasons  of  at  least  one  year  to 
show  how  seasonal  variations  impact 
the  log  inactivation  provided. 
Consequently,  waiting  to  profile  imtil  a 
disinfection  change  is  needed  is  not 
practical  because  at  least  one  year  of 
monitoring  is  required  and  this  could 
significantly  delay  the  desired 
modifications.  Accordingly,  EPA 
maintains  that  profiling  in  advance  of  a 
decision  to  change  disinfection 
practices  will  allow  systems  to  comply 
with  TTHM  and  HAAS  MCLs  in  a 
timely  manner  without  increasing 
microbial  risk.  For  this  reason,  EPA 
reqiiires  profiling  of  those  PWSs  most 
like  to  modify  their  disinfection 
procedures  (i.e.  those  with  TTHM  and 
HAAS  concentrations  at  or  above  80% 
of  the  MCLs). 

Many  comments  advocated  allowing 
the  use  of  grandfathered  data  in 
developing  disinfection  profiles. 
However,  commenters  were 
predominantly  against  making  the  use 
of  existing  operational  data  mandatory. 
They  expressed  concern  that  such  a 
requirement  would  be  inherently 
inequitable,  could  entail  significant 
retrieval  costs,  and  that  the  data  might 
not  be  representative  of  a  system's 
current  operations.  EPA  beUeves  that 
grandfathered  data  will  often  provide 
the  most  accurate  picture  of  historic 
levels  of  microbial  disinfection  and 
encourages  its  use  in  constructing  the 
disinfection  profile.  However,  EPA 
recognizes  that  certain  problems,  such 
as  those  identified  by  commenters.  may 
justify  the  exclusion  of  grandfathered 


data  and.  therefore,  has  made  the  use  of 
such  data  optional.  EPA  notes  that 
States  may  consider  issues  related  to 
profiUng  data  when  determining 
whether  a  proposed  change  in 
disinfection  practice  is  acceptable. 

The  benchmarking  procedure  in 
today's  rule,  therefore,  reflects  the 
concerns  of  commentere  in  many 
respects.  On  issues  such  as  the  use  of 
grandfathered  data,  applicability 
requirements,  and  evaluating  proposed 
changes  in  disinfection  practice,  the 
disinfection  benchmark  requirements 
conform  to  the  majority  view  of 
conunents.  In  cases  where  the  rule  is  at 
variance  with  certain  commentere' 
suggestions,  such  as  making  the 
disinfection  benchmarking  procedure 
discretionary  and  requiring  profiling 
only  in  advance  of  a  proposed  change  in 
disinfection  practice,  EPA  has  acted  in 
accordance  with  the  need  to  achieve 
risk-risk  balancing,  which  is  a  central 
objective  of  the  M-DBP  rule  cluster. 

E.  Definition  of  Ground  Water  Under 
the  Direct  Influence  of  Surface  Water 

1.  Today's  Rule 

In  today's  rule,  EPA  includes 
Cryptosporidium  in  the  definition  of 
ground  water  imder  the  direct  influence 
of  surface  water  (GWUDI).  This  change 
in  definition  applies  only  to  pubUc 
water  systems  that  serve  10,000  or  more 
people. 

2.  Background  and  Analysis 

EPA  issued  guidance  in  October  1992 
as  the  Consensus  Method  for 
Determining  Groundwater  Under  the 
Direct  Influence  of  Surface  Water  Using 
Microscopic  Particulate  Analysis  (MP A). 
As  part  of  this  method,  a  microscopic 
examination  is  made  of  the  ground 
water  to  determine  whether  insect  parts, 
plant  debris,  rotifers,  nematodes, 
protozoa,  and  other  material  associated 
with  the  surface  or  near  surface 
environment  are  present.  Additional 
guidance  for  making  GWUDI 
determinations  is  also  available  (EPA, 
1994d.  e).  Since  1990.  States  have 
acquired  substantial  experience  in 
making  GWUDI  determinations  and 
have  dociunented  their  approaches 
(Massachusetts  Department  of 
Environmental  Protection,  1993; 
Maryland,  1993;  Sonoma  County  Water 
Agency,  1991).  Guidance  on  existing 
practices  undertaken  by  States  in 
response  to  the  SWTR  may  also  be 
found  in  the  State  Sanitary  Survey 
Resource  Directory,  jointly  published  in 
December  199S  by  EPA  and  the 
Association  of  State  Drinking  Water 
Administrators.  AWWARF  has  also 
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published  guidance  (Wilson  et  al., 
1996). 

In  the  existing  MPA  guidance  (EPA. 
1992),  Cryptosporidia  oocysts  are 
included  under  the  general  category  of 
cocddian  protozoans,  a  more 
encompassing  grouping,  some  of  which 
are  pathogenic  to  humans.  The  score 
assigned  to  an  occurrence  of  a  coccidian 
is  equivalent  to  the  score  assigned  to  an 
occurrence  of  a  Giardia  cyst.  Thus,  it 
not  anticipated  that  any  change  is 
needed  in  the  MPA  scoring 
methodology  to  accommodate  the 
regulation  of  Cryptosporidium  by  this 
rule. 

The  1997  NODA  summarized  the 
available  gmdance  and  additional 
information  provided  by  the  States  and 
regiilated  community.  Most  recently, 
Hancock  et  al.  (1998)  summarized  some 
of  the  available  data  on  parasitic 
protozoan  occurrence  in  ground  water 
and  EPA  compiled  additional  data  on 
such  occiirrence  in  wells  (SAIC,  1997a). 

3.  Sununary  of  Major  Comments 

The  July  29, 1994.  Federal  Register 
notice  proposed  to  amend  the  SWTR  by 
including  Cryptosporidium  in  the 
definition  of  a  GWUDI  system.  Under 
the  1994  lESWTR  proposal,  a  system 
using  ground  water  considered 
vulnerable  to  Cryptosporidium 
contamination  would  be  subject  to  the 
provisions  of  the  SWTR.  EPA  proposed 
that  this  determination  be  made  by  the 
State  for  individual  sources  using  State- 
established  criteria,  llie  1994  proposed 
lESWTR  also  requested  comment  on 
revisions  to  EPA's  guidance  on  this 
issue. 

Commenters  generally  agreed  that 
Cryptosporidium  should  be  added  to  the 
definition. 

F.  laclnsion  of  CryptoqMMidinm  in 
Watershed  Control  Requirement* 

1.  Today's  Rule 

In  today's  final  rule,  EPA  is  extending 
the  existing  watershed  control 
regulatory  requirements  for  unfiltered 
systems  serving  10,000  or  more  people 
to  include  the  control  of 
Cryptosporidium.  Cryptosporidium  will 
be  included  in  the  watershed  ccmtrol 
provisions  for  these  systems  wherever 
Giardia  IaaU)lia  is  mentioned. 

2.  Background  and  Analysis 

Watershed  control  requirements  were 
initially  estabUshed  in  1989  (EPA, 
1989b,  54  FR  27496,  June  29, 1989)  as 
one  of  a  number  of  preconditions  that  a 
public  water  system  using  surface  water 
must  meet  to  avoid  filtration.  As  part  of 
its  1994  lESWTR  proposal  (EPA,  1994b, 
59  FR  38839.  July  29, 1994),  EPA 


requested  comment  on  extending  these 
existing  watershed  control  requirements 
for  unfiltered  systems  at  40  CFR 
141.71(b)(2)  to  include  the  control  of 
Cryptosporidium.  This  was  intended  to 
be  analogous  to  and  build  upon  the 
existing  requirements  for  Giardia 
lamblia  and  viruses;  Cryptosporidium 
would  be  included  in  the  watershed 
control  provisions  wherever  Giardia 
lamblia  is  mentioned.  In  the  November 
3, 1997  NODA  (EPA,  1997a,  62  FR 
59506),  the  Agency  also  requested 
conunent  on  issues  pertaining  to 
monitoring  for  Giardia  and 
Cryptosporidium  for  unfiltered  systems 
serving  10,000  or  more  people. 

As  noted  above,  the  SWTO  specifies 
the  conditions  under  which  a  system 
can  avoid  filtration  (40  CFR  141.71). 
These  conditions  include  good  source 
water  quafity,  as  measured  by 
concentrations  of  coliforms  and 
turbidity;  disinfection  requirements; 
watershed  control;  periodic  on-site 
inspections;  the  absence  of  waterbome 
disease  outbreaks;  and  compliance  with 
the  Total  Cohform  Rule  and  the  MCL  for 
TTHMs.  This  watershed  control 
program  under  the  SWTR  must  include 
a  characterization  of  the  watershed 
hydrology  characteristics,  land 
ownership,  and  activities  which  may 
have  an  adverse  effect  on  source  water 
quality,  and  must  minimize  the 
potential  for  source  water 
contamination  by  Giardia  lamblia  and 
viruses.  The  SWTR  Guidance  Manual 
(EPA,  1991a)  identifies  both  natural  and 
hiunan-caused  sources  of  contamination 
to  be  controlled.  These  sources  include 
wild  animal  populations,  wastewater 
treatment  plants,  grazing  animals, 
feedlots,  and  recreationid  activities.  The 
Guidance  Manual  recommends  that 
grazing  and  sewage  discharges  not  be 
permitted  within  the  water^ed  of 
unfiltered  systems,  but  indicates  that 
these  activities  may  be  permissible  on  a 
case-by-case  basis  where  there  is  a  long 
detention  time  and  a  high  degree  of 
dilution  between  the  point  of  activity 
and  the  water  intake.  Although  there  are 
no  specific  monitoring  requirements  in 
the  watershed  protection  program,  the 
non-filtering  utility  is  required  to 
develop  State-approved  techniques  to 
eliminate  or  minimize  the  impact  of 
identified  point  and  non-point  sources 
of  pathogenic  contamination.  The 
guidance  already  suggests  identifying 
sotirces  of  microbial  contamination, 
other  than  Giardia,  transmitted  by 
animals,  and  points  out  specifically  that 
Cryptosporidium  may  be  present  if  there 
is  grazing  in  the  watershed. 

As  discussed  in  the  1997  lESWTR 
NODA,  the  Seattle  Water  Department 
summarized  the  Giardia  and 


Cryptosporidium  monitoring  results 
fit>m  several  unfiltered  water  systems 
(Montgomery  Watson,  1995).  The 
central  tendency  of  this  data  is 
approximately  1  oocyst/1  OOL.  In  light  of 
data  previously  discussed  that  indicates 
that  at  least  2-log  removal  of 
Cryptosporidium  is  achievable  with 
filtration,  and  considering  the  Seattle 
data  analysis,  it  appears  that  imfihered 
water  systems  that  comply  with  the 
source  water  requirements  of  the  SWTR 
have  a  risk  of  cryptosporidiosis 
equivalent  to  that  of  a  water  system  with 
a  well-operated  filter  plant  using  a  water 
source  of  average  quality.  EPA  plans  to 
continue  to  evaluate  this  issue  when 
additional  data  becomes  available. 

3.  Summary  of  Major  Comments 

Commentera  generally  supported 
specific  inclusion  of  Cryptosporidium  in 
the  waterahed  control  requirements  for 
unfiltered  systems.  Some  commenters 
supported  watershed  control  programs 
in  general  without  specifically  offering 
an  opinion  on  Cryptosporidium.  A  few 
conunenters  specifically  opposed  the 
inclusion  of  Cryptosporidium  in  the 
watershed  control  program,  maintaining 
that  other  avenues  of  watershed  control 
could  be  promoted  without  including 
this  oiganism  in  the  control  plan  and 
that  environmental  sources  of  Giardia 
and  Cryptosporidium  were  not 
sufficiently  understood. 

In  response,  EPA  believes  that  the 
environmental  sources  of 
Cryptosporidium  are  sufficiently 
imderstood,  as  described  above,  to 
support  rule  requirements. 
Cryptosporidium  cannot  be  easily 
controlled  with  conventional 
disinfection  practices,  and  therefore  its 
presence  in  source  water  serving 
luifiltered  surface  water  systems  must 
be  addressed.  EPA  also  believes  that 
Cryptosporidium  poses  a  potential 
hazard  to  pubfic  health  and,  as  noted 
above,  is  establishing  in  today's  rule  an 
MCLG  of  zero  for  this  pathogenic 
protozoan.  EPA  is  therefore  amending 
the  existing  watershed  control 
requirements  for  unfiltered  systems  to 
include  Cryptosporidium  in  order  to 
protect  public  health.  EPA  believes  that 
an  effective  watershed  protection 
program  will  help  to  improve  source 
water  quality.  Existing  guidance  already 
references  the  need  to  guard  against 
pathogenic  protozoa  including 
specifically  Cryptosporidium.  EPA  is 
proceeding  on  the  presumption  that 
existing  watershed  programs  already 
consider  and  State  reviews  have 
evaluated  the  adequacy  of  watershed 
provisions  to  assure  that  raw  drinking  - 
water  supplies  are  adequately  protected 
against  Cryptosporidium  contamination. 


To  the  extent  this  is  not  the  case, 
howtever,  EPA  racpects  that  unfiltered 
systems,  and  States  in  their  annual 
review,  will  reassess  their  program  with 
regard  to  this  concern  and  take  whatever 
stens  are  necessary  to  ensure  that 
poMntial  vulnerability  to 
Orfj/tospondivm  contamination  is 
coiuidered  and  adequately  addressed. 

jfith  regard  to  monitoring,  many 
)A  commenters  supported  some 
.  of  routine  monitoring  for  Giardia 
Cryptosporidium  in  unfiltered 
kershed  systems  serving  10,000  or 
more  people.  A  few  NODA  commenters 
supported  event  monitoring  (i.e.,  an 
occasion  wh«e  the  raw  water  turbidity 
and/or  fecal/total  coliform 
cont^entration  exceeds  a  specific  value 
or  possibly  a  site-specific  90th 
percentile  value)  for  large  unfiltered 
systems  while  others  were  silent  on  the 
issue  or  against  event  monitoring.  In 
^onse,  today's  final  rule  does  not 
ide  monitoring  requirements  for 
|hered  systems  for  several  reasons. 
I IFA  m^od  is  the  only  method 
cu^tently  and  widely  available  to 
ev^uate  the  presence  or  absence  of 
Ciyptospmidium  in  a  water  supply. 
However,  EPA  does  not  believe  this 
mdihod  is  appropriate  for  regulatory 
compliance  purposes  because  of  its  low 
redbvery  and  variability.  EPA  therefore 
believes  that  monitming  is  most 
appropriately  handled  through  guidance 
at  tiiis  time.  EPA  is  working  with 
stakeholders  to  develop  a  guidance 

lent  for  unfiltered  systems  which 
describe  possible  monitoring 
s.  Moreover,  the  Agency  is 
and  participating  in  the 
lopment  of  improved 

sporidium  analytical  methods, 
iding  a  draft  interim  method  1622. 
Ai  the  moment,  it  is  unclear  when 
pr  ototype  Cryptosporidium  methods 

method  1622.  as  well  as  methods 
under  development  to  determine 
viability  and  infectivity)  will  be 
acwquate  for  regulatory  use  and 
coohpliance  deteiminations  at  low 
centration  levels,  but  ongoing 

appears  promising  in  this  area, 
result,  establishment  of 
Cifptosporidium  monitoring 
requirements  for  unfiltered  systems  Mrill 
be  iconsidered  during  the  development 
of  future  microbial  rules  when  Q*A  has 
mUre  infomution  on  which  to  base  a 
regulation  (e.g.  availability  of  better 
melhods,  ICR  monitoring  data,  and 
research  characterizing  the  relationship 
between  watershed  control  and 
pathogen  occurrence). 


G.  Covered  Finished  Water  ResenroirB 

1.  Today's  Rule 

In  today's  final  rule  EPA  is  requiring 
surface  water  and  GWUDI  systems  that 
serve  10.000  or  more  people  to  cover  all 
new  reservoirs,  holding  tanks  or  other 
storage  facilities  for  finished  water  for 
which  construction  begins  after  the 
effective  date  of  this  nUe,  February  16, 
1999.  Today's  final  rule  does  not  apply 
these  requirements  to  existing 
uncovered  finished  water  reservoirs. 

2.  Background  and  Analysis 

The  proposed  lESWTR  (EPA,  1994b, 
59  FR  38841)  indicated  that  EPA  was 
considering  whether  to  issue  rraulations 
requiring  systems  to  cover  finished 
water  reservoirs  and  storage  tanks,  and 
requested  public  comment.  The 
lESWTR  Notice  of  DaU  Availability 
(EPA,  1997a,  62  FR  S9509)  indicated 
that  EPA  was  considering  a  requirement 
that  systems  cover  all  new  reservoirs, 
holding  tanks  or  other  storage  facilities 
for  finished  water  for  which 
construction  begins  after  the  effective 
date  of  the  rule  and  invited  comment  on 
this  issue.  The  lESWTR  NODA  also 
invited  further  comment  on  whether 
there  should  be  a  requirement  that  all 
finished  water  reservoirs,  holding  tanks 
and  other  storage  facilities  be  covered  as 
part  of  the  development  of  future 
regulations.  

As  discussed  in  the  1997  lESWTR 
Notice  of  Data  Availability,  when  a 
finished  water  reservoir  is  open  to  the 
atmosphere  it  may  be  subject  to  some  of 
the  environmental  factors  that  surface 
water  is  subject  to,  depending  upon  site- 
specific  characteristics  and  the  extent  of 
protection  provided.  Potential  sources 
of  contaminatifHi  to  uncovered 
reservoirs  and  tanks  include  airborne 
chemicals,  surface  water  runoff,  animal 
carcasses,  animal  or  bird  droppings  and 
growth  of  algae  and  other  aquatic 
organisms  due  to  sunlight  that  results  in 
biomass  (Bailey  and  Lippy,  1978).  In 
addition,  uncovered  reservoirs  may  be 
subject  to  contamination  by  persons 
tossing  items  into  the  reservoir  or  Illegal 
swimming  (Pluntze  1974;  Eib,  1989). 
Increases  in  algal  cells,  heterotrophic 
plate  count  (HPC)  bacteria,  turbidity, 
color,  particle  counts,  biomass  and 
decreases  in  chlorine  residuals  have 
been  reported  (Pluntze,  1974,  AWWA 
Committee  Report,  1983,  Silverman  et 
al.,  1983,  LeChevallier  et  al.  1997a). 

Small  mammals,  birds,  fish,  and  the 
growth  of  algae  may  contribute  to  the 
microbial  degradation  of  an  open 
finished  water  reservoir  (Graczyk  et  al., 
1996a;  Geldreich,  1990;  Payer  and 
Ungar.  1986;  Current,  1986).  In  one   - 
study,  sea  gulls  contaminated  a  10 


million  gallon  reservoir  and  increased 
bacteriol^cal  growth,  and  in  another 
study  waterfowl  were  foimd  to  elevate 
coliform  levels  in  small  recreational 
lakes  by  twenty  times  their  normal 
levels  (Morra,  1979).  Algal  growth 
increases  the  biomass  in  the  reservoir, 
which  reduces  dissolved  oxygen  and 
thereby  increases  the  release  of  iron, 
manganese,  and  nutrients  from  the 
sediments.  This,  in  turn,  supports  more 
growth  (Cooke  and  Carlson,  1989).  In 
addition,  algae  can  cause  drinking  water 
taste  and  odor  problems  as  well  as 
impact  water  treatment  processes. 

EPA  siigs^ssted  in  the  proposal  that 
covering  reservoirs  and  storage  tanks 
would  reduce  the  potential  for 
amtamination  of  me  finished  water  by 
pathogens  and  hazardous  chemicals,  as 
well  as  limit  the  potential  for  taste  and 
odor  problems  and  increased  operation 
and  maintenance  costs  resulting  from 
algal  blooms  associated  with 
environmental  factors  such  as  simlight. 
Because  of  these  concerns,  EPA 
guidelines  recommend  that  all  finished 
water  reservoirs  and  storage  tanks  be 
covered  (EPA,  1991a,b).  Tixe  American 
Water  Works  Association  (AWWA)  also 
has  issued  a  policy  statement  strongly 
supporting  the  covering  of  reservoin 
that  store  potable  water  (AWWA,  1993). 
In  addition,  a  survey  of  nine  States  was 
conducted  in  the  summer  of  1996 
(Mcmtgomery  Watson,  1996).  The  SUtes 
which  were  surveyed  included  several 
in  the  West  (Or^on,  Washington, 
California,  Idaho,  Arizona,  and  Utah), 
two  States  in  the  East  known  to  have 
water  systems  with  open  reservoirs 
(New  Yoiic  and  New  Jersey),  and  one 
midwestem  State  (Wisconsin).  Seven  of 
the  nine  Sutes  which  were  surveyed 
require  by  direct  rule  that  all  new 
fiidshed  water  reservoin  and  tanks  be 
covered. 

EPA  is  currently  developing,  with 
stakeholder  input,  an  Uncovered 
Finished  Water  Reservoir  Guidance 
Docum«it.  llie  manual  will  discuss 
methods  to  maintain  water  quality, 
control  aquatic  and  microbial  growths, 
describe  methods  to  cover  and  line 
reservoin,  and  discuss  the  use  of 
sampling  and  sampling  points  to 
monitor  reservoir  water  quality. 

3.  Summary  of  Major  Comments 

Most  commenten  on  the  proposed 
rule  supported  either  feder^  or  State 
requirements  for  covered  finished  water 
reservoin.  Some  commenten  on  the 
proposed  rule  suggested  that  regulations 
apply  only  to  new  reservoin  while  other 
conunenten  opposed  any  requirement, 
citing  high  cost,  the  notion  that  "one 
size  does  not  fit  all,"  and  aesthetic 
benefits  of  an  open  reservoir.  Nearly  all 
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the  oommenteis  on  the  NOOA 
supported  regulatory  requirements  for 
covered  finished  water  reservoirs  in 
order  to  protect  human  health.  Many 
conunenters  on  the  NODA  supported 
requirements  for  covered  finished  water 
reservoirs  for  both  new  and  existing 
reservoirs.  Some  conunenters  on  the 
NODA  supported  reqiurements  ftw  new 
reservoirs  only  to  be  covered  and 
believed  that  requirements  for  existing 
uncovered  reservoirs  should  be 
included  in  a  fiiture  regulation  rather 
than  in  today's  rule.  Several 
conunenters  on  the  NODA  were  against 
a  federal  requirement  for  covered 
finished  reservoirs.  One  commenter 
thought  that  EPA  should  provide  States 
with  sufficient  flexibility  to  make  the 
final  decision  on  this  issue  while 
another  commenter  suggested  that  any 
fiiture  regulatory  action  for  existing 
reservoirs  should  take  the  form  of 
guidance  to  States.  One  commenter 
beUeves  that  EPA  does  not  have  enough 
information  to  require  covered  finished 
reservoirs. 

In  response,  EPA  believes,  in  light  of 
the  substantial  information  siunmarized 
above,  that  microbial  contamination 
risks  are  posed  by  uncovered  finished 
water  reservoirs  and  therefore  is 
requiring  that  all  new  reservoirs  be 
covered.  The  final  rule  requires  that 
finished  water  reservoirs  for  which 
construction  begins  after  the  effective 
date  of  today's  rule  be  built  with  covers. 
With  respect  to  existing  reservoirs,  EPA 
needs  more  time  to  collect  and  analyze 
additional  information  to  evaluate 
regulatory  impacts  on  systems  with 
existing  imcovered  reservoirs  on  a 
national  basis.  EPA  needs  this 
information  in  order  to  carry  out  the 
cost  benefit  analysis  for  a  requirement 
that  existing  reservoirs  be  covered.  The 
lESWTR  therefore  does  not  require  that 
existing  reservoirs  have  covers  installed. 
EPA  will  further  consider  whether  to 
require  the  covering  of  existing 
reservoirs  during  the  development  of 
subsequent  microbial  regulations  when 
additional  data  and  analysis  to  develop 
the  national  costs  of  coverage  are 
available. 

H.  Sanitary  Sanrey  Requireinents 

1.  Today's  Rule 

The  State  must  complete  sanitary 
siuveys  for  all  surface  water  and 
GWUDI  systems  no  less  fiequently  than 
.  every  three  years  for  community 
sjrstems  and  no  less  frequently  than 
every  five  years  for  noncommunity 
systems.  The  State  may  "grandfather" 
sanitary  surveys  conducted  after 
December  1995  for  the  first  set  of 
required  sanitary  surveys  if  the  surveys 


address  the  eight  survey  components  of 
the  1995  EPA/State  guidaiu».  The  rule 
also  provides  that  for  commimity 
systems  determined  by  the  State  to  have 
outstanding  performance  based  on  prior 
sanitary  stuveys,  successive  sanitary 
siuveys  may  be  conducted  no  less 
fiequentiy  than  every  five  years.  In  its 
primacy  application,  the  State  must 
include:  (1)  How  it  will  decide  whether 
a  system  has  outstanding  performance 
and  is  thus  eligible  for  sanitary  siuveys 
at  a  reduced  frequency,  and  (2)  how  it 
will  decide  whether  a  deficiency 
identified  during  a  survey  is  significant. 

In  the  lESWTR,  a  sanitary  survey  is 
defined  as  an  onsite  review  of  the  water 
source  (identifying  sources  of 
contamination  using  results  of  source 
water  assessments  where  available), 
facilities,  equipment,  operation, 
maintenance,  and  monitoring 
compliance  of  a  public  water  system  to 
evaluate  the  adequacy  of  the  system,  its 
sources  and  operations  and  the 
distribution  of  safe  drinking  water. 

Components  of  a  sanitary  survey  may 
be  completed  as  part  of  a  staged  or 
phased  State  review  process  within  the 
established  frequency  interval  set  forth 
below.  A  sanitary  survey  must  address 
each  of  the  following  eight  elements: 
Source:  treatment;  distribution  system; 
finished  water  storage;  pumps,  pump 
fecilities,  and  controls;  monitoring  and 
reporting  and  data  verification;  system 
management  and  operation;  and 
operator  compliance  with  State 
requirements.  In  addition,  sanitary 
surveys  include  review  of  disinfection 
profiles  for  systems  required  to  comply 
with  the  disinfection  benchmarking 
requirements  discussed  elsewhere  in 
today's  notice. 

States  must  have  the  appropriate  rules 
or  other  authority  to  assure  that 
facilities  take  the  steps  necessary  to 
address  any  significant  deficiencies 
identified  in  the  survey  report  that  are 
within  the  control  of  the  public  water 
system  and  its  governing  body.  As  noted 
above,  a  State  must  also,  as  part  of  its 
primary  application,  include  how  it  will 
decide;  (1)  Whether  a  system  has 
outstanding  performance  and  is  thus 
eligible  for  sanitary  surveys  at  a  reduced 
frequency,  and  (2)  whether  a  deficiency 
identified  during  a  survey  is  significant 
for  the  purposes  of  this  rule.  In  addition, 
a  State  must  have  appropriate  rules  or 
other  authority  to  ensure  that  a  public 
water  system  responds  to  significant 
deficiencies  outlined  in  a  sanitary 
survey  report  within  45  days  of  receipt 
of  the  report,  indicating  how  and  on 
what  schedule  the  system  will  address 
significant  deficiencies  noted  in  the 
survey. 


EPA  notes  that  it  will  onuider 
sanitary  surveys  that  meet  lESWTR 
requirements  to  also  meet  the 
requirements  for  saidtary  surveys  under 
the  Total  Coliform  Rule  (TCR),  since  the 
definition  of  a  sanitary  survey  under  the 
mSWTR  is  broadw  than  that  for  the  TCR 
(i.e.,  a  survey  as  defined  under  the 
lESWTR  includes  all  the  elements,  and 
more,  of  a  sanitary  survey  as  required 
under  the  TOR).  Moreover,  with  regard 
to  TCR  sanitary  survey  frequency,  the 
lESWTR  requires  that  surveys  be 
conducted  at  least  as  fiequentiy,  or,  in 
some  cases,  possibly  more  often  than 
required  under  the  TCR 

2.  Backgmund  and  Analysis 

The  July  29, 1994,  Federal  Roister 
proposed  to  amend  the  SWTR  to  require 
periodic  sanitary  surveys  for  all  public 
water  systems  that  use  surface  water,  or 
ground  water  under  the  direct  influence 
of  surface  water,  regardless  of  whether 
they  filter  or  not.  States  would  be 
required  to  review  the  results  of  each 
sanitary  survey  to  determine  whether 
the  existing  monitoring  and  treatment 
practices  for  that  system  are  adequate, 
and  if  not.  what  corrective  measures  are 
needed  to  provide  adequate  drinking 
water  quality. 

The  July  1994  notice  proposed  that 
only  the  State  or  an  agent  approved  by 
the  State  would  be  able  to  conduct  the 
required  sanitary  survey,  except  in  the 
unusual  case  where  a  State  has  not  yet 
implemented  this  requirement,  i.e..  the 
State  had  neither  perfcwmed  the 
required  sanitary  survey  nor  generated  a 
list  of  approved  agents.  The  proposal 
suggested  that  imder  exception^ 
circumstances  the  sanitary  survey  could 
be  conducted  by  the  public  water 
system  with  a  report  submitted  to  the 
State  within  90  days.  EPA  also 
requested  comment  on  whether  sanitary 
surveys  should  be  required  every  three 
or  every  five  years. 

In  1993,  the  Government  Accounting 
Office  (GAO)  issued  a  report 
summarizing  the  finHing«  of  a  survey 
conducted  to  examine  sanitary  survey 
programs  as  well  as  GAO's  key 
observations  (GAO,  1993).  "On  the  basis 
of  a  nationwide  questionnaire  and  a 
review  of  200  sanitary  surveys 
conducted  in  four  States  (Illinois, 
Montana,  New  Hampshire  and 
Tennessee),  GAO  found  that  sanitary 
surveys  are  often  deficient  in  how  they 
are  conducted,  documented  and/or 
interpreted." 

The  GAO  survey  found  that  45  States 
omit  one  or  more  of  the  key  elements  of 
surveys  that  EPA  recommends  be 
evaluated.  The  report  also  indicated 
that,  "regardless  of  a  system's  size. 


def  I  ienci^s  previously  disclosed 
bw.  1  lently  went  uncorrected." 

lilsununary,  CAO  observed  that 
problems  with  sanitary  survey  programs 
are  compounded  by  the  lack  of  any 
minimiun  requirements  on  how  surveys 
are  to  be  conducted  and  documented. 
The  GAO  report  notes  that  the  result 
"has  been  that  a  key  benefit  of  surveys — 
identifying  and  correcting  problems 
befwe  they  become  largOT  problems 
affdi^ting  water  quality —  has  often  not 
beeiQ  realized." 

Sanitary  surveys  have  historically 
beeia  conducted  by  State  drinking  water 
profgrams  as  a  preventive  tool  to  identify 
wat0r  system  deficiencies  that  could 
po44  a  threat  to  public  health.  The 
general  requirements  for  State  primacy 
in  §  142.10(b)(2)  of  subpart  B  include  a 
provision  that  the  State  have  a 
systematic  program  for  conducting 
saxjitary  surveys  for  public  water 
systems,  with  priority  given  to  those 
systems  not  in  compliance  with  the 
Sta|t^'s  primary  drinking  water 

ations.  In  addition,  the  TCR 
inqiiides  regulatory  requirements  for 
systems  to  have  a  periodic  on-site 
saniltary  survey  (54  FR  27544-27568,  29 
Jime  1989).  This  rule  requires  all 
sya|t0m8  that  collect  fewer  than  5  total 
conform  samples  each  month  to 
undlBrgo  such  surveys.  These  sanitary 
surH^eys  must  be  conducted  by  the  State 
or  ^  agent  approved  by  the  State. 
Co^ikmunity  water  systems  were  to  have 
had  the  first  sanitary  survey  conducted 
by  fune  29, 1994,  and  every  five  years 
th^after  while  non-commimity  water 
sy^ms  are  to  have  the  first  sanitary 
su^ey  conducted  by  Jime  29, 1999,  and 
evety  five  years  thereafter  unless  the 
syanm  is  served  by  a  protected  and 
disjilifected  groiuid  water  supply,  in 
whiich  case,  a  survey  must  be  conducted 
every  lO  years.  The  TCR  does  not 
specify  in  detail  what  must  be 
aduessed  in  a  sanitary  survey  or  how 
such  a  survey  should  be  conducted. 

The  SWTR  does  not  specifically 
re<)ttire  water  systems  to  imdergo  a 
sanitary  survey.  Instead,  it  requires  that 
unfiltered  water  systems,  as  one 
criterion  to  remain  unfiltered,  have  an 
aniijual  on-site  inspection  to  assess  the 
system's  watershed  control  program  and 
disihfection  treatment  process.  The  on- 
site  survey  must  be  conducted  by  the 
St^lje  or  a  party  approved  by  the  State. 
Thjik  on-site  survey  is  not  a  substitute 
for  9  more  comprehensive  sanitary 
siiitey,  but  the  information  can  be  used 
to  supplement  a  fiill  sanitary  survey. 

EPA's  SWTR  Guidance  Manual  (EPA, 
1901a),  Appendix  K,  suggests  that,  in 
addition  to  the  annual  on-site 
inspection,  a  sanitary  survey  be 
coi  1  ducted  every  three  to  five  years  by 


both  filtered  and  unfiltered  systems. 
This  time  period  is  siiggested  "since  the 
time  and  effort  needed  to  conduct  the 
comprehensive  survey  makes  it 
impractical  for  it  to  be  conducted 
annually." 

Since  the  publication  of  the  proposed 
ESWTR  and  GAO  report,  EPA  and  the 
States  (through  the  Association  of  State 
Drinking  Water  Authorities)  have  issued 
a  joint  guidance  on  sanitary  surveys 
entitled  EPA/State  Joint  Guidance  on 
Sanitary  Surveys  (1995).  The  Guidance 
outlines  the  following  elements  as 
integral  components  of  a  comprehensive 
sanitary  survey: 

•  Source 

— Protection 

—Physical  Components  and 
Condition 

•  Treatment 

•  Distribution  System 

•  Finished  Water  Storage 

•  Pumps/Pump  Facilities  and 
Controls 

•  Monitoring/Reporting/Data 
Verification 

•  Water  System  Management/ 
Operations 

•  Operator  Compliance  with  State 
Requirements 

The  guidance  also  addresses  the 
qualifications  for  sanitary  survey 
inspectors,  the  development  of 
assessment  criteria,  documentation, 
follow-up  after  the  survey,  tracking  and 
enforcement. 

As  discussed  earlier,  EPA  published  a 
NODA  (62  FR  59485)  in  November  1997 
discussing  new  information  the  Agency 
has  received  since  the  1994  lESWTR 
proposal  as  well  as  recommendations  of 
the  M-DBP  Advisory  Committee.  The 
Advisory  Conunittee  made 
recommendations  on  the  definition  end 
frequency  of  surveys,  as  well  as  on 
survey  components  based  on  the  1995 
EPA/State  Guidance,  and  follow-up 
activities.  In  the  1997  Notice,  EPA 
requested  comment  on  the  Advisory 
Committee  recommendations.  In 
addition,  the  Agency  requested 
comment  on  whether  systems  should  be 
required  to  respond  in  writing  to  a 
State's  sanitary  survey  report.  EPA  also 
requested  comment  on  (1)  what  would 
constitute  "outstanding  performance" 
for  purposes  of  allowing  sanitary 
surveys  for  a  community  water  system 
to  be  conducted  every  five  years  and  (2) 
how  to  define  "significant  deficiencies." 

3.  Summary  of  Major  Comments 

Commenters  on  the  1994  proposal 
generally  voiced  support  for  requiring  a 
periodic  sanitary  survey  for  all  systems. 
One  commenter  suggested  that  Q>A 
develop  sanitary  siuvey  guidance  for ' 
administration  by  the  States,  while 


another  commenter  suggested  that 
sanitary  surveys  by  the  private  sector  be 
certified  by  States  or  national 
associations  using  E7A-defined  criteria. 
Commenters  recommended  that  surveys 
be  conducted  either  by  the  State  or  a 
private  independent  party/contractor. 
One  respondent  contended  that  sanitary 
surveys,  as  presently  conducted,  were 
insufficient  to  assess  operational 
effectiveness  in  surface  water  systems. 

With  regard  to  sanitary  survey 
frequency,  commenters  on  the  1994 
proposal  were  nearly  evenly  divided 
between  every  three  years  and  every  five 
years.  Some  commenters  argued  that  the 
frequency  should  depend  on:  (1) 
Whether  a  system's  control  is  effective 
or  marginal,  (2)  system  size  (less 
frequent  for  small  systems),  (3)  source 
water  quality,  (4)  whether  the  State 
believes  a  system's  water  quality  is 
likely  to  change  over  time,  (5)  results  of 
the  previous  survey,  and  (6)  population 
density  on  the  watershed.  One 
commenter  suggested  an  annual  sanitary 
siuvey. 

In  terms  of  the  frequency  of 
conducting  a  sanitary  siuvey, 
commenters  on  the  1997  notice 
generally  voiced  support  for  the 
frequencies  recommended  by  the  M- 
DBP  Advisory  Committee.  Chie 
commenter  suggested  that  all  public 
water  systems  should  have  a  sanitary 
survey  no  less  often  than  once  every 
three  years  and  that  systems  with 
unsatisfactory  or  provisional  ratings 
should  be  surveyed  annually  or  more 
often.  Another  commenter  suggested 
that  even  outstanding  systems  should  be 
surveyed  on  a  three  year  cycle  because 
personnel  or  management  changes  can 
impact  plant  performance.  One 
respondent  recommended  that  sanitary 
surveys  be  required  at  a  maximum 
frequency  of  every  five  years  for  all 
public  water  systems  using  siu'face 
water  or  ground  water  imder  the  direct 
influence  of  surface  water  as  a  source. 
One  commenter  suggested  that  three 
and  five  year  schedules  be  given  as 
targets  ratherthan  requirements  to  allow 
States  flexibility  in  deploying  resources. 

EPA  believes  that  the  fi^squencies  in 
today's  rule  allow  States  the  flexibility 
to  prioritize  and  carry  out  the  sanitary 
survey  process,  while  also  ensuring  that 
these  surveys  will  be  conducted  as  an 
effective  preventive  tool  to  identify  and 
correct  water  system  deficiencies  that 
could  pose  a  threat  to  public  health. 
Given  these  considerations  and 
recognizing  that  there  are  many  more 
non-community  than  community  water 
systems,  EPA  believes  that  the  required 
frequencies  for  sanitary  surveys  are 
reasonable. 
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With  respect  to  the  definition  of 
outstanding  performance,  most 
commenters  on  the  1997  notice 
suggested  some  combination  of  both  a 
history  of  bo  rule  or  public  health 
violations  and  past  surveys  without 
significant  deficiencies.  One  commenter 
suggested  that  a  system  with  no  rule 
violations  in  a  year  meeting  0.1  NTU 
ninety-five  percent  of  the  time  and 
practicing  filter  to  waste  should  get 
some  type  of  formal  recognition  bom 
EPA  and  be  considered  to  have 
outstanding  performance.  Another 
respondent  pointed  out  that  in  addition 
to  performance,  other  factors  such  as 
management,  emergency  preparedness 
and  backup  structures  are  critical  to 
maintain  outstanding  performance. 

EPA  believes  that  today's  rule 
provides  State  flexibility  to  work  within 
their  existing  programs  in  addressing 
how  to  define  outstanding  performance 
and  significant  deficiencies  as  part  of 
their  primacy  application.  The  Agency 
will  discuss  these  issues  in  further 
detail  in  Sanitary  Siuvey  Guidance 
which  is  currently  under  development 
with  stakeholder  input. 

I.  QmipUance  Schedules 

1.  Today's  rule 

Today's  action  establishes  revised 
compliance  deadlines  for  States  to  adopt 
and  for  public  water  systems  to 
implement  the  requirements  in  this 
rulemaking.  Central  to  the 
determination  of  these  deadlines  are  the 
principles  of  simultaneous  compUance 
between  the  Stage  1  DBPR  and  the 
corresponding  rules  (Interim  Enhanced 
Surface  Water  Treatment  Rule,  Long 
Term  Enhanced  Surface  Water 
Treatment  Rule,  and  Ground  Water 
Rule)  to  ensure  continued  microbial 
protection,  and  minimization  of  risk- 
risk  tradeoffs.  These  deadlines  also 
reflect  new  legislative  provisions 
enacted  as  part  of  1996  SDWA 
amendments.  Section  1412  (b)(10)  of  the 
SDWA  as  amended  provides  PWSs  must 
comply  with  new  regulatory 
requirements  36  months  after 
promulgation  (unless  EPA  or  a  State 
determines  that  an  earlier  time  is 
practicable  or  that  additional  time  up  to 
two  years  is  necessary  for  capital 
improvements).  In  addition,  section 
1413(a)(1)  provides  that  States  have  24 
instead  of  the  previous  18  months  fi'om 
promulgation  to  adopt  new  drinking 
water  standards. 

Applying  the  1996  SDWA 
Amendments  to  today's  action,  this 
rulemaking  provides  that  States  have 
two  years  from  promulgation  to  adopt 
and  implement  the  requirements  of  this 


regulation.  Simtdtaneous  compliance 
will  be  achieved  as  follows. 

Subpart  H  water  systems  that  serve  a 
population  of  10,000  or  more  generally 
have  three  years  from  promulgation  to 
comply  widi  all  requirements  of  this 
rule,  except  for  profifing  and 
benchmarking,  which  require  systems  to 
begin  sampling  after  three  months.  In 
cases  where  capital  improvements  are 
needed  to  comply  with  the  rule.  States 
may  grant  such  systems  up  to  an 
additional  two  years  to  comply.  These 
deadlines  were  consistjent  with  those  for 
the  Stage  1  DBPR 

While  only  subpart  H  systems  serving 
at  least  10,000  people  are  affected  by 
today's  rule.  EPA  has  included 
information  on  the  compliance 
requirements  for  other  system  categories 
for  the  reader.  Subpart  H  systems  that 
serve  a  population  of  less  than  10,000 
and  all  ground  water  systems  will  be 
required  to  comply  with  applicable 
Stage  1  DBPR  requirements  within  five 
years  bom  promulgation.  Since  the 
Long  Term  1  Enhanced  Surface  Water 
Treatment  Rule  (LTl)  requirements  that 
apply  to  systems  under  10,000  and  the 
Ground  Water  Rule  (GWR)  are 
scheduled  to  be  promulgated  two  years 
after  today's  rule  or  in  November  2000, 
the  net  result  of  this  staggered  deadUne 
is  that  these  systems  will  be  required  to 
comply  with  both  Stage  1  DBPR  and 
LTl /GWR  requirements  three  years  after 
promulgation  of  LTl/GWR  at  the  same 
end  date  of  November  2003.  For  reasons 
discussed  in  more  detail  below.  EPA 
beUeves  this  is  both  consistent  with  the 
requirements  of  section  1412(b)(10)  as 
well  as  with  legislative  history  affirming 
the  Reg.  Neg.  objectives  of  simultaneous 
compliance  and  minimization  of  risk- 
risk  tradeoff. 

2.  Background  and  Analysis 

The  backgroimd,  factors,  and 
competing  concerns  that  EPA 
considered  in  developing  the 
compliance  deadlines  in  today's  rule  are 
explained  in  detail  in  both  the  Agency's 
lESWTR  and  Stage  1  DBPR  November 
1997  NODAs.  As  explained  in  those 
NODAs,  EPA  identified  four  options  to 
implement  the  requirements  of  the  1996 
SDWA  Am«idments.  The  requirements 
outlined  above  reflect  the  fourth  option 
that  EPA  requested  comment  upon  in 
November  1997. 

By  way  of  background,  the  SDWA 
1996  Amendments  affirmed  several  key 
principles  underlying  the  M-DBP 
compliance  strategy  developed  by  EPA 
and  stakeholders  as  part  of  the  1992 
regulatory  negotiation  process.  First, 
under  section  1412(b)(5)(A),  Congress 
recognized  the  critical  importance  of 
addressing  risk/risk  tradeoffs  in 


establishing  drinking  water  standards 
and  gave  EPA  the  authority  to  take  such 
risks  into  consideration  in  setting  MCL 
or  treatment  technique  requirements. 
The  technical  concerns  and  policy 
objectives  underlying  M-DBP  risk-risk 
tradeoffs  are  referred  to  in  the  initial 
sections  of  today's  rule  and  have 
remained  a  key  consideration  in  EPA's 
development  of  appropriate  compliance 
requirements.  Second,  Congress 
expUcitly  adopted  the  phased  M-DBP 
regulatory  development  schedule 
developed  by  the  Negotiating 
Committee.  Section  1412(b)(2)(C) 
requires  that  the  M-DBP  standard 
setting  intervals  laid  out  in  EPA's 
proposed  ICR  rule  be  maintained  even 
if  promidgation  of  one  of  the  M-DBP 
rules  is  delayed.  As  explained  in  the 
1997  NODA,  this  phased  or  staggered 
regulatory  schedule  was  specifically 
designed  as  a  tool  to  minimize  risk/risk 
tradeoff.  A  central  component  of  this 
approach  was  the  concept  of 
"simultaneous  compliance",  which 
provides  that  a  PWS  must  comply  with 
new  microbial  and  DBP  requirements  at 
the  same  time  to  assure  that  in  meeting 
a  set  of  new  requirements  in  one  area, 
a  facility  does  not  inadvertently  increase 
the  risk  (i.e.,  the  risk  "tradeoff")  in  the 
other  area. 

A  compUcating  factor  that  EPA  took 
into  account  in  developing  today's 
deadlines  is  that  the  SDWA  1996 
Amendments  changed  two  statutory 
provisions  that  elements  of  the  1992 
Negotiated  Rulemaking  Agreement  were 
based  upon.  The  1994  Stage  1  DBPR  and 
ICR  proposals  provided  that  18  months 
after  promulgation  large  PWS  would 
comply  with  the  rules  and  States  would 
adopt  and  implement  the  new 
requirements.  As  noted  above,  Section 
1412(b)(10)  of  the  SDWA  as  amended 
now  provides  that  drinking  water  rules 
shall  become  effective  36  months  after 
promulgation  (unless  the  Administrator 
determines  that  an  earlier  time  is 
practicable  or  that  additional  time  for 
capital  improvements  is  necessary — up 
to  two  years).  In  addition,  section 
1413(a)(1)  now  provides  that  States  have 
24  instead  of  the  previous  18  months  to 
adopt  new  drinking  water  standards  that 
have  been  promulgated  by  EPA. 
Today's  compliance  deadline 
requirements  reflect  the  principle  of 
simultaneous  compliance  fmd  the 
concern  with  risk-risk  tradeoffs.  Subpart 
H  systems  serving  a  population  of  at 
least  10,000  will  be  required  to  comply 
with  the  key  provisions  of  this  rule  on 
the  same  schedule  as  they  will  be 
required  to  comply  with  the  parallel 
requirements  of  the  accompanying  Stage 
1  DBPR  that  is  also  included  in  today's 
Federal  Register. 


Federal  Register /Vol.  63.  No.  241 /Wednesday.  December  16.  1998 /Rules  and  Regulations      69497 


y  Vith  regard  to  subpart  H  systems 
sejiVing  fewer  than  10.000.  EPA  believes 
the  t  providing  a  five  year  compliance 
pji  iod  under  Stage  1  DBPR  is 
apj  iropriate  and  warranted  under 
selQtion  1412(b)(10).  which  expressly 
allows  five  years  where  necessary  for 
c^^ital  improvements.  As  discussed  in 
mare  detail  in  the  1997  lESWTR  NODA, 
cdMtal  improvements  require,  of 
n<icessity,  preliminary  planning  and 
e^  |luation.  An  essenti^  prerequisite  of ' 
SI  ih  planning  is  a  clear  imderstanding 
o^  ^al  compliance  requirements  that 
mjust  be  met.  In  the  case  of  the  staggered 
M-JDBP  regulatory  schedide  established 
a^art  of  &e  1996  SDWA  Amendments. 
LTq  microbial  requirements  for  systems 
uniler  10.000  are  required  to  be 
promulgated  two  years  after  the  final 
St^e  1  DBPR.  As  a  result,  small  systems 
I  not  even  know  what  their  final 
abined  compliance  obligations  are 

\il  promulgation  of  the  LT  1  rule. 
i,  an  additional  two  yev  period 

lecting  the  two  year  Stage  1  DBPR/LT 

ilatory  development  interval 
ablished  by  Congress  is  required  to 
allow  for  the  preliminary  planning  and 
d(  >tign  steps  which  are  inherent  in  any 
ci  pital  improvement  process. 

In  the  case  of  ground  water  systems, 
thd  statutory  deadline  for  promulgation 
of  the  GWR  is  May  2002.  However.  EPA 
intends  to  promulgate  this  rule  by 
Nqvember  2000.  in  order  to  allow  three 
y|^  for  compliance  and  still  ensure 
simultaneous  compliance  by  ground 
wMer  systems  with  the  Stage  1  DBPR 
aQi  1  the  GWR  As  in  the  case  of  subpart 
H|  i  tystems  serving  fewer  than  10.000. 
sy^em  operators  will  not  know  until 
I^ember  2000  what  the  final 
cdtnpUance  requirements  for  both  rules 
ai^.  EPA  thus  believes  it  appropriate  to 
gij^t  the  additional  two  years  for 
compliance  with  the  Stage  1  DBPR 
al  lowed  by  the  statute. 

^A  has  been  very  successful  in 
mieeting  all  of  the  new  statutory 
d0Adlines  and  is  on  track  for  the  LTl 
Rule  and  GWR.  While  EPA  fully  intends 
tc  meet  the  schedule  discussed  earher, 
if  tbose  rules  are  delayed  the  Agency 
wlill  evaluate  all  available  options  to 
protect  against  unacceptable  risk-risk 
tiwie-offs.  Part  of  this  effort  is  the 
extensive  outreach  to  systems  already 
uhjderway  to  fully  inform  water  suppUes 
o!  the  likely  elements  in  the  upcoming 
n  les.  In  addition.  EPA  would  consider 
ii^luding  provisions  for  streamlined 
VI  iHance  and/or  exemption  processing 
ii  these  rules  if  they  were  delayed,  in 
oi'^er  to  enhance  State  flexibiUty  in 
ei  i^iuing  that  compliance  with  the  Stage 
1 1  >BPR  is  not  required  before  the 
o )  responding  microbial  protection  rule. 


Under  today's  Stage  1  DBPR  EPA  has 
already  provided  small  subpart  H 
systems  and  groimd  water  systems  the 
two-year  extension  for  capital 
improvements  since  these  systems  will 
not  know  with  certainty  until  November 
2000  if  capital  improvements  will  be 
needed  for  simultaneous  compliance 
with  the  Stage  1  DBPR  and  LTl/GWR 
States  considering  whether  to  grant  a 
two-year  capital  improvement  extension 
for  compliance  with  the  GWR  or  LTl 
will  also  need  to  consider  the  impact  of 
such  extensions  on  compliance  with 
today's  rule,  since  the  two-year 
extension  for  the  Stage  1  DBPR  has 
already  been  used.  EPA  believes, 
however,  that  these  systems  will 
generally  not  require  extensive  capital 
improvements  that  take  longer  than 
three  years  to  install  to  meet  Stage  1 
DBPR,  GWR,  and  LTl  requirements,  or 
will  require  no  capital  improvements  at 
all.  However  if  needed.  EPA  will  work 
with  States  and  utilities  to  address 
systems  that  require  time  beyond 
November  2003  to  comply.  This  strategy 
may  include  exemptions.  In  addition, 
EPA  will  provide  guidance  and 
technical  assistance  to  States  and 
systems  to  facilitate  timely  compliance 
with  both  DBP  and  microbial 
requirements.  EPA  will  request 
comment  on  how  best  to  do  this  when 
the  Agency  proposes  the  LTESWTR  and 
GWR. 

3.  Sununary  of  Major  Comments 

Commenters  were  in  general 
agreement  that  the  compliance  deadline 
strategy  contained  in  the  fourth  option 
of  the  1997  NODA  did  the  best  job  of 
complying  with  the  requirements  to 
1996  SDWA  Amendments  and  meeting 
the  objectives  of  the  1993  Reg.  Neg.' 
Agreement  that  Congress  affirmed  as 
part  of  the  1996  Amendments. 
Nonetheless,  a  number  of  commenters 
expressed  concern  about  the  ability  of 
large  surface  water  systems  that  had  to 
make  capital  improvements  to  comply 
with  all  requirements  of  the  Stage  1 
DBPR  and  lESWTR  They  pointed  out 
that  capital  improvements  include  more 
than  just  the  construction,  but  also 
financing,  design,  and  approval. 

EPA  believes  that  the  provisions  of 
section  1412(b)(10)  of  the  SDWA  as 
amended  allow  systems  the  flexibility 
needed  to  comply.  As  noted  earlier  in 
this  section.  States  may  grant  up  to  an 
additional  two  years  compliance  time 
for  an  individual  system  if  capital 
improvements  are  necessary.  Moreover, 
as  both  of  these  rules  have  been  under 
negotiation  since  1992,  proposed  in 
1994  and  further  clarified  in  1997,  EPA 
believes  that  most  systems  have  had  ' 
substantial  time  to  consider  how  to 


proceed  with  implementation  and  to 
initiate  preliminary  planning.  Several 
commenters  also  supported  delaying  the 
promulgation  of  the  Stage  1  DBPR  for 
ground  water  systems  imtil  the  GWR  is 
promulgated,  in  order  to  ensure 
simultaneous  compUance  with  both 
rules.  EPA  believes  that  this  option 
would  not  be  consistent  with  the  reg- 
neg  agreement,  as  endorsed  by  Congress, 
because  the  agreement  specifies  that  the 
Stage  1  DBPR  will  apply  to  all 
commimity  and  nontransient 
noncommunity  water  systems. 
Moreover,  EPA  has  committed  to  the 
LTl  and  GWR  promulgation  schedule 
outlined  above  precisely  to  address  this 
issue. 

In  conclusion  EPA  believes  that  the 
compUance  deadlines  outlined  above 
for  systems  covered  by  this  rule  are 
appropriate  and  consistent  with  the 
requirements  of  the.  1996  SDWA 
amendments.  The  Agency  notes, 
however,  that  some  elements  of  Option 
4  outlined  in  the  1997  NODA  apply  to 
systems  that  may  be  covered  by  fiiture 
Long  Term  Enhanced  and  Ground  Water 
rules.  EPA  intends  to  follow  the 
deadUne  strategy  outlined  in  Option  4 
for  these  future  rules.  However,  as 
today's  action  only  relates  to  the 
lESWTR.  the  Agency  will  defer  final 
action  on  deadlines  associated  with 
future  rules  imtil  those  rules, 
themselves,  are  finaUzed. 

IV.  State  Implementation 

This  section  describes  the  regulations 
and  other  procedures  and  policies  States 
have  to  adopt,  or  have  in  place,  to 
implement  today's  final  rule.  States 
must  continue  to  meet  all  other 
conditions  of  primacy  in  section  142. 

Section  1413  of  the  SDWA  establishes 
requirements  that  a  State  or  eligible 
Indian  tribe  must  meet  to  maintain 
primary  enforcement  responsibility 
(primacy)  for  its  public  water  systems. 
"These  include  (1)  adopting  drinking 
water  regulations  that  are  no  less 
stiingent  than  Federal  NPDWRs  in  effect 
imder  sections  1412(a)  and  1412(b)  of 
the  Act.  (2)  adopting  and  implementing 
adequate  procediues  for  enforcement, 
(3)  keeping  records  and  making  reports 
available  on  activities  that  EPA  requires 
by  regulation,  (4)  issuing  variances  and 
exemptions  (if  allowed  by  the  State) 
under  conditions  no  less  stringent  than 
allowed  by  sections  1415  and  1416,  and 
(5)  adopting  and  being  capable  of 
implementing  an  adequate  plan  for  the 
provision  of  safe  drinking  water  imder 
emergency  situations. 

40  CFR  part  142  sets  out  the  specific 
program  implementation  requirements 
for  States  to  obtain  primacy  for  the 
public  water  supply  supervision 
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program,  as  authorized  under  section 
1413  of  the  Act.  In  addition  to  adopting 
the  basic  primacy  requirements,  States 
may  be  required  to  adopt  special 
primacy  provisions  pertaining  to  a 
specific  regulation.  These  regulation- 
specific  provisions  may  be  necessary 
where  implementation  of  the  NPDWR 
involves  activities  beyond  those  in  the 
generic  rule.  States  are  required  by  40 
CFR  142.12  to  include  these  regulation- 
specific  provisions  in  an  application  for 
approval  of  their  program  revisions. 
These  State  primacy  requirements  apply 
to  today's  final  rule,  along  with  the 
special  primacy  requirements  discussed 
below. 

To  implement  today's  final  rule. 
States  are  required  to  adopt  revisions  to 
§  141.2— definitions;  §  141.32— public 
notification;  §142.14 — records  kept  by 
States;  §  142.15— reports  by  States; 
§  142.16 — special  primacy  requirements; 
§141.52 — maximum  contaminant  level 
goals  for  microbiological  contaminants; 
§  141.70 — general  requirements; 
§  141.71 — criteria  for  avoiding  filtration; 
§  141.73— filtration;  §  141.153— content 
of  the  reports;  and  a  new  subpart  P, 
consisting  of  §  141.170  to  §  141.175. 

A.  Special  State  Primacy  Requirements 

In  addition  to  adopting  drinking  water 
regulations  at  least  as  stringent  as  the 
Federal  regulations  listed  above.  EPA 
requires  that  States  adopt  certain 
additional  provisions  related  to  this 
regulation  to  have  their  program 
revision  appUcation  approved  by  EPA. 
This  information  advises  the  regulated 
community  of  State  requirements  and 
helps  EPA  in  its  oversight  of  State 
programs.  States  which  require  without 
exception  all  public  water  systems  using 
a  surface  water  source  or  a  groimd  water 
source  under  the  direct  influence  of  . 
surface  water  to  provide  filtration  need 
not  demonstrate  that  the  State  program 
has  provisions  that  apply  to  systems 
which  do  not  provide  filtration 
treatment.  However,  such  States  must 
provide  the  text  of  the  State  statutes  or 
regulations  which  specifies  that  public 
water  systems  using  a  source  water  must 
provide  filtration. 

EPA  is  currently  developing,  with 
stakeholder  input,  several  guidance 
dociunents  to  aid  the  States  and  water 
systems  in  implementing  today's  final 
rule.  This  includes  guidance  for  the 
following  topics:  Enhanced  coagulation, 
disinfection  benchmark  and  profiling, 
turbidity,  ahemative  disinfectants,  M- 
DBP  simultaneous  compliance,  sanitary 
survey,  unfiltered  systems  and 
imcovered  finished  water  reservoirs.  In 
addition,  upon  promulgation  of  the 
lESWTR,  EPA  will  work  with  States  to 


develop  a  State  implementation 
guidance  manual. 

To  ensure  that  the  State  program 
includes  all  the  elements  necessary  for 
a  complete  enforcement  program,  the 
State's  application  must  include  the 
following  in  order  to  obtain  EPA's 
approval  for  implementing  this  rule: 

(1)  Adoption  of  the  promulgated 
lESWTR. 

(2)  Description  of  how  the  State  will 
implement  its  sanitary  survey  program 
and  how  the  State  will  assure  that  a 
system  responds  in  writing  to  a  sanitary 
survey  report  within  45  days  indicating 
how  and  on  what  schedule  the  system 
will  address  significant  deficiencies 
noted  in  the  survey.  The  description 
must  also  identify  the  appropriate  rules 
or  other  authority  of  the  State  to  assure 
that  PWSs  respond  to  significant 
deficiencies.  The  State  must  conduct 
sanitary  surveys  that  include  eight 
specified  components  (described  below) 
for  all  surface  water  and  GWUDI 
systems  no  less  firequently  than  every  3 
years  for  community  systems  and  no 
less  fi^uently  than  every  five  years  for 
noncommunity  systems.  The  State  may 
"grandfather"  sanitary  surveys 
conducted  after  December  1995  for  the 
first  set  of  required  sanitary  surveys  if 
the  surveys  address  the  eight  sanitary 
survey  components  (source;  treatment; 
distribution  system;  finished  water 
storage;  pumps,  pump  facilities  and 
controls;  monitoring  and  reporting  and 
data  verification;  system  management 
and  operation;  and  operator  compliance 
with  State  requirements).  For 
commimity  systems  determined  by  the 
State  to  have  outstanding  performance 
based  on  prior  sanitary  surveys, 
subsequent  sanitary  surveys  may  be 
conducted  no  less  than  every  five  years. 
The  State  must  include  how  it  will 
decide  whether  a  system  has 
outstanding  performance  in  its  primacy 
application.  Components  of  a  sanitary 
survey  may  be  completed  as  part  of  a 
staged  or  phased  State  review  process 
within  the  established  frequency.  The 
State  must  also  describe  how  it  will 
decide  whether  a  deficiency  identified 
during  a  sanitary  survey  is  significant. 

(3)  Description  of  the  procedures  the 
State  will  use  to  determine  the  adequacy 
of  changes  in  disinfection  process  by 
systems  required  to  profile  and 
benchmark  under  §  141.172  and  how 
the  State  will  consult  with  PWSs  to 
evaluate  modifications  to  disinfection 
practice. 

(4)  Description  of  existing  or  adoption 
of  appropriate  rules  or  other  authority  to 
assure  PWSs  to  conduct  a  Composite 
Correction  Program  (CCP)  and  to  require 
that  PWSs  implement  any  follow  up 


recommendations  that  results  as  part  of 
the  CCP. 

(5)  Description  of  how  the  State  will 
approve  a  more  .representative  annual 
data  set  than  the  data  set  determined 
under  §  141.172(a)(1)  or  (2)  for  the 
purpose  of  determining  applicability  of 
the  requirements  of  §  141.172 
(disinfection  benchmarking/profiling). 

(6)  IDescription  of  how  the  State  will  • 
approve  a  method  to  calculate  the  logs 
of  inactivation  for  viruses  for  a  system 
that  uses  either  chloramines  or  ozone 
for  primary  disinfection. 

(7)  For  filtration  technologies  other 
than  conventional  filtration  treatment, 
direct  filtration,  slow  sand  filtration  or 
diatomaceous  earth  filtration,  a 
description  of  how  the  State  will 
determine  that  a  public  water  system 
may  use  a  filtration  technology  if  the 
PWS  demonstrates  to  the  State,  using 
pilot  plant  studies  or  other  means,  that 
the  alternative  filtration  technology,  in 
combination  with  the  disinfection 
treatment  that  meets  the  requirements  of 
§  141.172(b)  of  this  title,  consistently 
achieves  99.9  percent  removal  and/or 
inactivation  of  Giardia  lamblia  cysts 
and  99.99  percent  removal  and/or 
inactivation  of  viruses,  and  99  percent 
removal  of  Cryptosporidium  oocysts; 
and  a  description  of  how,  for  the  system 
that  makes  this  demonstration,  the  State 
will  set  turbidity  performance 
requirements  that  the  system  must  meet 
95  percent  of  the  time  and  that  the 
system  may  not  exceed  at  any  time  at  a 
level  that  consistently  achieves  99.9 
percent  removal  and/or  inactivation  of 
Giardia  lamblia  cysts,  99.99  percent 
removal  and/or  inactivation  of  viruses, 
and  99  percent  removal  of 
Cryptosporidium  oocysts. 

B.  State  Recordkeeping  Requirements 

Today's  rule  includes  changes  to  the 
existing  record-keeping  provisions  to 
implement  the  requirements  in  today's 
final  rule.  States  must  maintain  records 
of  the  following:  (1)  Turbidity 
measurements  must  be  kept  for  not  less 
than  one  year,  (2)  disinfectant  residual 
measurements  and  other  parameters 
necessary  to  document  disinfection 
effectiveness  must  be  kept  for  not  less 
than  one  year,  (3)  decisions  made  on  a 
system-by-system  basis  and  case-by-case 
basis  under  provisions  of  part  141, 
subpart  H  or  subpart  P,  (4)  a  list  of 
systems  consulting  with  the  State 
concerning  a  modification  of 
disinfection  practice  (including  the 
status  of  the  consultation),  (5)  a  list  of 
decisions  that  a  system  using  alternative 
filtration  technologies  can  consistently 
achieve  a  99  percent  removal  of 
Cryptosporidium  oocysts  as  well  as  the  " 
required  levels  of  removal  and/or 
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iiMCtivation  of  Giardia  and  viruses  for 
sy^ems  using  alternative  filtration 
tecinologies,  including  State-set 
mwnceeble  turbidity  limifs  for  each 
system.  A  copy  of  the  decision  must  be 
ke^  until  the  dedsion  is  reversed  or 
ret^sed  and  the  State  must  provide  a 
ootiy  of  the  decision  to  the  system,  (6) 
a  mi  of  systems  required  to  do  filter    , 
sell-assessments,  CFE  or  CCP.  These 
decision  records  must  be  kept  for  40 
yeti^  (as  currently  required  by  §  142.14 
fof  lother  State  decision  records)  or  until 

ibsequent  determination  is  made, 

ichever  is  shorter. 

ite  Reporting  Reiiuirements 

ntly  States  must  report  to  EPA 
ition  under  40  CFR  142.15 
regarding  violations,  variances  and 
exomptions,  enforcement  actions  and 
)eral  operations  of  State  public  water 
iply  programs.  Today's  nile  requires 
t  to  provide  additional  infoimation 
PA  within  the  context  of  the  existing 
ial  report  requirements  for  the 
(§  142.15(c)(1)).  States  must 
irt  a  list  of  Subpart  H  systems  that 
|e  had  a  sanitary  survey  completed 

J  the  previous  year  and  an 
luation  of  the  State's  program  for 
lucting  sanitary  siurveys. 

IXJ  Interim  Primacy 

April  28, 1998,  EPA  amended  its 
State  primacy  regulations  at  40  CFR 
1^2.12  (EPA  1998d,  63  FR  23362)  to 
intiorporate  the  new  process  identified 
in  the  1996  SDWA  amendments  for 
granting  primary  enforcement  authority 
to{  States  while  their  applications  to 
modify  their  primacy  programs  are 
uiiper  review.  The  new  process  grants 
initerim  primary  enforcement  authority 
foti  a  new  or  revised  regulation  during 
th|0  period  in  which  EPA  is  making  a 
d«^rmination  with  regard  to  primacy 
fcyj  that  new  or  revised  regulation.  This 
enforcement  authority  begins  on 
of  the  primacy  application 
on  or  die  effective  date  of  the 

or  revised  State  regulation, 
ichevOT  is  later,  and  ends  when  EPA 
mnkes  a  final  determination.  However, 
tibjijB  interim  primacy  authority  is  only 
available  to  a  State  that  has  primacy  for 
evary  existing  national  primary  drinking 
water  regulation  in  efiisct  when  the  new 
re  ^ulation  is  promulgated. 

As  a  result.  States  Uiat  have  primacy 
fc  i  every  existing  NPDWR  already  in 
eroct  may  obtain  interim  primacy  for 

rule,  beginning  on  the  date  that  the 
SiktB  submits  its  complete  and  final 

lication  for  primacy  for  this  rule  to 

,  or  the  effective  date  of  its  revised 
regulations,  whichever  is  later.  In 
addition,  a  State  which  wishes  to  obtain 
interim  primacy  for  future  NPDWRs 


must  obtain  primacy  for  this  nile.  After 
the  effective  date  of  today's  rule,  any 
State  that  does  not  have  primacy  for  this 
rule  cannoi  obtain  interim  primacy  for 
future  rules. 

V.  Eamomic  Analysis 

A.  Today's  Rule 

EPA  has  estimated  that  the  total 
annualized  cost  for  implementing  the 
lESWTR  is  $307  million,  in  1998 
dollars,  at  7  percent  rate  cost  of  capital. 
This  estimate  includes  annualized 
treatment  costs  to  utilities  ($192 
million),  start-up  and  annualized 
monitoring  costs  to  utilities  ($99 
million),  and  start-up  and  annualized 
monitoring  costs  to  States  ($16  million). 
Annualized  treatment  costs  to  utilities 
includes  annual  operation  and 
maintenance  costs  ($106  million)  and 
annualized  capital  costs  assuming  7 
percent  cost  of  capital  ($86  million). 
The  two  cost  elements  which  have  the 
greatest  impact  on  total  annualized  costs 
are  treatment  ($192  million),  which  for 
the  most  part  reflects  turbidity  treatment 
costs,  and  tiuindity  monitoring  ($96 
miUion).  More  detail  including  the  basis 
for  these  estimates  and  alternate  cost 
estimates  using  different  cost  of  capital 
assiunptions  are  described  later  in  this 
section.  The  benefits  resulting  from  this 
rule  range  frtmi  $0,263  billion  to  $1,240 
billion  per  year  using  a  valuation  of 
$2,000  in  health  damages  avoided  per 
cryptosporidiosis  illness  prevented 
(based  on  the  mean  of  a  distribution  of 
values  ascribed  to  health  damages 
avoided,  as  discussed  below).  Based  on 
this  analysis,  EPA  has  determined  that 
the  benefits  of  today's  rule  justify  the 
costs. 

B.  Overview  of  RIA  tat  Propoeed  Rule 

The  Regulatory  Impact  Analysis  (RIA) 
(EPA,  1994f)  for  Uie  proposed  lESWTR 
(59  FR  38832.  July  29, 1994)  only 
considered  one  of  the  rule  options  that 
were  proposed:  that  which  would 
require  systems  to  provide  enough 
treatment  to  achieve  less  than  a  10~* 
risk  level  from  giardiasis  while  meeting 
the  Stage  1  DBPR.  Other  rule  options 
were  not  oHisidered  for  the  RIA  because 
of  insufficient  data  at  the  time  of 
proposal.  The  RIA  for  the  proposed 
1994  lESWTR  estimated  national  capital 
and  annualized  costs  (amortized  ciq)ital 
and  anniial  operating  costs)  for  sur&ce 
water  systems  serving  at  least  10,000 
people  at  $4.4  billion  and  $468  million 
(in  1998  dollars  at  a  10%  cost  of  capital) 
respectively.  In  estimating  these  costs,  it 
was  assumed  that  additional  Giardia 
reduction  beyond  the  requirements  of 
the  SWTR  to  achieve  the  10  -  *  risk  level 
would  be  achieved  solely  by  using 


chlorine  as  the  disinfectant  and 
providing  additifmal  contact  time  by 
increasing  the  disinfsctant  contact  basin 
size.  Under  the  1994  RIA,  EPA  also 
estimated  that  400,000  to  500,000 
Giardia  infections  per  year  that  could  be 
avoided  would  have  an  economic  value 
of  $1.4  to  $1.7  billion  per  year  (in  1998 
dollars  at  a  10%  cost  of  capital), 
suggesting  under  this  rule  option,  the 
benefit  nationwide  of  avoiding  Giardia 
infections  would  be  as  much  as  three  or 
four  times  greater  than  the  estimated 
$468  million  national  annual  cost  of 
providing  additional  ccmtact  time. 
Development  of  the  proposed  rule 
option  was  based  on  the  availability  of 
an  analytical  method  to  quantify  Giardia 
source  water  concentrations  and 
prescribe  appropriate  levels  of  treatment 
to  achieve  the  10  ~^  risk  level.  This  rule 
option  was  dropped  from  consideration 
of  a  final  lESWTR  since  adequate 
methods  for  measuring  Giardia  were  not 
available  during  the  final  developmoit 
phase  of  this  rule.  Also,  ICR  data  was 
not  available  to  evaluate  the  validity  of 
assumed  naticmal  Giardia  source  water 
concentration  levels  under  the  RIA  for 
the  proposed  nile. 

C  What's  Changed  Since  the  Proposed 
Rule 

National  source  water  occuirrence  data 
for  Giardia  and  Cryptosporidium  are 
being  collected  as  part  of  the  ICR  but 
this  data  will  not  become  available  until 
after  promulgation  of  the  lESWTR. 
Since  February  1997,  the  Agency 
worked  with  stakeholders  to  identify 
additional  data  available  since  1994  to 
support  the  RIA  for  the  lESWTR 
published  today.  USEPA  established  the 
Microbial  and  Disinfectants/ 
Disinfection  Byproducts  Advisory 
Committee  to  collect,  share  and  analyze 
new  information  and  data,  as  well  as  to 
build  consensus  on  the  regulatory 
implications  of  this  new  information. 

D.  Summary  of  Cost  Analysis 

The  lESWTR  will  result  in  increased 
costs  to  public  water  systems  for 
improved  tiubidity  treatment, 
mooitoring,  disinfection  benchmarking 
and  covering  new  finished  water 
reservoirs,  as  well  as  State 
implementation  costs.  As  discussed 
earlier  in  this  Notice,  the  nUe  will  only 
apply  to  systems  using  surface  water  or 
ground  water  under  the  direct  influence 
of  stirface  water  that  serve  10,000  or 
mora  persons.  (EPA  notes  that  the  rule 
does  include  provisions  for  primacy 
States  to  conduct  sanitary  surveys  for  all 
surface  water  and  GWUDI  systems 
regardless  of  size.)  EPA  intends  to 
address  systems  serving  less  than  10,000 
people,  under  the  Long  Tenn  1 
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Enhanced  Surface  Water  Treatment 
Rule. 

Table  V.l  indicates  estimated  annual 
costs  associated  with  implementing  the 
lESWTR  in  1998  dollars  for  different 
cost  of  capital  assumptions.  A  cost  of 
capital  rate  of  7  percent  was  used  to 
calculate  the  unit  costs  for  the  national 
compUance  cost  model.  This  rate 
represents  the  standard  discount  rate 
prefwred  by  the  Office  of  Management 
and  Budget  (OMB)  for  benefit-cost 
analyses  of  government  programs  and 
regulations.  The  3  percent  rate  and  10 
percent  rate  are  provided  as  a  sensitivity 
analysis.  The  10  percent  rate  also 
provides  a  link  to  the  1994  Stage  1 
DBPR  cost  analysis  which  was  based  on 
a  10  percent  rate. 

Estimated  costs  are  presented  as 
either  public  water  system  (utiUty)  or 
State  costs.  UtiUty  costs  include  all 
costs  associated  with  improved 
turbidity  treatment,  start-up  and  annual 
costs  for  turbidity  monitoring,  the  one- 
time cost  of  performing  disinfection 
benchmarking,  and  costs  for  covering 
new  finished  water  reservoirs.  State 
costs  include  program  start-up  and 
ongoing  implementation  costs, 
including  sanitary  surveys. 

The  1994  proposal,  in  1998  dollars,  is 
equivalent  to  $4,370  billion  for  total 
capital  costs,  a  difference  of  $3,611 
billion  (in  1998  dollars)  from  the  capital 
costs  estimated  for  today's  final  rule. 
The  difference  is  accounted  for 
primarily  by  rule  criteria  evaluated  in 
the  benefit-cost  analysis,  i.e.,  changes  in 
the  level  of  disinfection  required.  Under 
the  final  lESWTR  virtually  no  systems 
would  need  to  install  additional 
disinfection  contact  basins.  Also,  the 
capital  costs  associated  with  physical 
removal  under  the  final  lESWTR  are 
substantially  lower  than  those  estimated 
in  the  1994  RIA. 

To  comply  with  the  lESWTR.  systems 
would  be  expected  to  employ  treatment 
enhancement  and/or  modifications. 
These  activities  were  grouped  into  10 
decision  tree  categories  based  on  general 
process  descriptions  as  follows: 
chemical  addition,  coagulant 
improvements,  rapid  mixing, 
flocculation  improvements,  settling 
improvements,  filtration  improvements, 
hydraulic  improvements,  administration 
culture  improvements,  laboratory 
modifications  and  process  control 
testing  modifications.  Descriptions  of 
how  systems  were  expected  to  evaluate 
these  activities  are  included  in  the 
document  Technologies  and  Costs  for 
the  Interim  Enhanced  Surface  Water 
Treatment  Rule  (USEPA,  1998b). 

The  decision  tree  stratifies  public 
water  systems  into  groups  or  categories 
based  on  the  number  of  people  served 


and  the  range  of  treatment  choices 
available  to  them  to  achieve 
compliance.  The  decision  tree 
incorporates  estimates  of  the  percent  of 
public  water  systems  in  each  category 
selecting  a  particular  approach  to 
achieve  compliance.  These  percentages 
were  factors  in  the  national  cost  model 
and  represent  the  percentage  of  systems 
needing  to  modify  treatment  to  meet  the 
limits.  Further  description  of  the 
compliance  decision  tree  and 
methodology  are  included  in  the 
Regulatory  Impact  Analysis  for  the 
Interim  Enhanced  Surface  Water 
Treatment  Rule  (USEPA,  1998a).  Based 
on  this  decision  tree  analysis  and  the 
total  costs  indicated  in  Table  V.l.  the 
two  cost  elements  which  have  the 
greatest  impact  on  national  costs  are 
Total  Treatment,  which  for  the  most 
part  reflects  turbidity  treatment  costs, 
and  Turbidity  Monitoring.  The  percent 
of  systems  estimated  to  modify 
treatment  practices  to  meet  the  revised 
turbidity  requirements  (i.e.,  0.3  NTU  95 
percentile  and  1  NTU  maximimi 
combined  filter  effluent  levels)  is  50 
percent  (or  691  out  of  a  possible  1,381 
systems),  as  shown  in  Table  V.2. 
Turbidity  monitoring  is  required  of  all 
systems  covered  by  the  rule  and  using 
rapid  granular  filtration  (i.e., 
conventional  or  direct  filtration).  As 
shown  in  table  V.3,  total  annual  cost  to 
utiUties  for  turbidity  monitoring  aro  $96 
miUion. 

E.  Hmisehold  Costs 

Household  costs  are  a  way  to 
represent  water  system  treatment  costs 
as  costs  to  the  system  custombr.  Under 
the  lESWTR,  households  will  face  the 
increases  in  annual  costs  displayed  in 
Figure  V.l.  AH  households  served  by 
large  surface  water  systems  will  incur 
additional  costs  under  the  lESWTR 
since  all  systems  are  required  to  perform 
turbidity  monitoring  activities. 
However,  as  shown  in  the  cumulative 
distribution  of  households  affected  by 
the  rule,  92  percent  of  households  (60 
million)  will  incur  less  than  a  cost  of  $1 
per  month.  7  percent  of  households  (5 
miUion)  will  face  an  increase  in  cost  of 
between  $1  and  $5  per  month.  The 
highest  cost  faced  by  23,000  households 
is  approximately  $100  per  year  ($8  per 
monUi). 

The  assimiptions  and  structure  of  this 
analysis,  in  describing  the  curve,  tend  to 
overestimate  the  highest  costs.  To  be  on 
the  upper  bound  of  the  curve,  a  system 
would  have  to  implement  all,  or  almost 
all,  of  the  treatment  activities.  These 
systems,  however,  might  seek  less  costly 
alternatives,  such  as  connecting  into  a 
larger  regional  water  system. 


F.  Summaiy  of  Benefits  Analysis 

The  economic  benefits  of  the  EESWTR 
derive  from  the  increased  level  of 
protection  to  pubUc  health.  The  primary 
goal  of  these  provisions  is  to  improve 
pubUc  health  by  increasing  the  level  of 
protection  from  exposure  to 
Cryptosporidium  and  other  pathogens 
(i.e.,  Giardia,  or  other  waterbome 
bacterial  or  viral  pathogens)  in  drinking 
water  supplies  through  improvements 
in  filtration  at  water  systems.  The 
lESWTR  is  expected  to  reduce  the  level 
of  Cryptosporidium  and  other  pathogen 
contamination  in  finished  drinking 
water  suppUes  through  improvements 
in  filtration  at  water  systems  (i.e., 
revised  turbidity  requirements).  In  this 
case,  benefits  will  accrue  due  to  the 
decreased  likelihood  of  endemic 
incidences  of  cryptosporidiosis, 
giardiasis  and  other  waterbome  disease, 
and  the  avoidance  of  resulting  health 
costs.  In  addition  to  reducing  the 
endemic  disease,  the  provisions  are 
expected  to  reduce  the  likelihood  of  the 
occurrence  of  Cryptosporidium 
outbreaks  and  their  associated  economic 
costs,  by  providing  a  larger  margin  of 
safisty  against  such  outbreaks  for  some 
systems. 

The  benefit  analysis  attempts  to  take 
into  account  some  of  the  iincertainties 
in  the  analysis  by  estimating  benefits 
imder  two  different  current  treatment 
assumptions  and  three  improved 
removal  assumptions.  The  benefit 
analysis  also  used  Monte  Carlo 
simulations  to  derive  a  distribution  of 
estimates,  rather  than  a  single  point 
estimate. 

The  benefits  analysis  focused  on 
estimating  changes  in  incidence  of 
crjrptosporidiosis  that  would  result  frtim 
the  rule.  The  analysis  included 
estimating  the  baseline  (pre-IESWTR) 
levels  of  exposure  from 
Cryptosporidium  in  drinking  water, 
reductions  in  such  exposure  resulting 
from  treatment  changes  to  comply  with 
the  lESWTR,  and  resultant  reductions  of 
risk. 

Baseline  levels  of  Cryptosporidium  in 
finished  water  were  estimated  by 
assimiing  national  source  water 
occiirrence  distribution  (based  on  data 
by  LeChevalUer  and  Norton  1995)  and  a 
national  distribution  of 
Cryptosporidium  removal  by  treatment. 

In  the  lESWTR  RIA,  the  following  two 
assumptions  were  made  about  the 
performance  of  current  treatment  in 
removing  oocysts  to  estimate  finished 
water  Cryptosporidium  concentrations. 
Based  on  treatment  removal  efficiency 
data  presented  in  the  1997  EESWTR 
NODA,  EPA  assumed  a  national 
distribution  of  physical  removal 
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efficiencies  with  a  mean  of  2.5  logs  and 
a  stmidard  deviation  of  ±0.63  logs. 
Under  this  assumption,  average  log 
renloval  for  different  plants  would 
generally  range  from  1.25  logs  to  3.75 
log$.  Because  the  finished  water 
coiitentrations  of  oocysts  represent  the 
basJQline  against  which  improved 
reiiiDval  from  the  lESWTR  is  compared, 
variations  in  the  log  removal 
assumption  could  have  considerable 
impact  on  the  risk  assessment.  To 
evaluate  the  impact  of  the  removal 
asaimptions  on  the  baseline  and 
resulting  improvements,  an  alternative 
mean  log  removal/inactivation 
assriimption  of  3.0  logs  and  a  standard 
deviation  of  ±0.63  logs  was  also  used  to 
caljmilate  finished  water  concentrations 
of  Qryptosporidium.  Under  this 
assumption  average  log  removal  for 
different  plants  would  generally  range 
frdth  1.75  to  4.25  logs. 

For  each  of  the  two  baseline 
assumptions.  USEPA  assiuned  that  a 
ceftiain  number  of  plants  would  show 
low.  mid  or  high  improved  removal, 
debending  upon  factors  such  as  water 
matrix  conditions,  filtered  water 
tul^idity  effluent  levels,  and  coagulant 
treMtment  conditions.  As  a  result,  the 
RiA  considers  six  scenarios  that 
entx>mpass  the  range  of  endemic  health 
damages  avoided  based  on  the  rule. 

The  finished  water  Cryptosporidium 
distributions  that  would  result  bom 
additional  log  removal  with  the 
turbidity  provisions  were  derived 
as^^ming  that  additional  log  removal 

3 dependent  on  current  removal,  i.e., 
sites  currently  operating  at  the 
est  filtered  water  turbidity  levels 
would  show  the  largest  improvements 
orihigh  improved  removal  assumption 
(eig..  plants  now  failing  to  meet  a  0.4 
N" :  LI  limit  would  show  greater  removal 


improvements  than  plants  now  meeting 
a  0.3  NTU  limit). 

Table  V'.4  indicates  estimated  annual 
benefits  associated  with  implementing 
the  lESWTR.  The  benefits  analysis 

Quantitatively  examines  endemic  health 
amages  avoided  based  on  the  lESWTR 
for  each  of  the  six  scenarios  mentioned 
above.  For  each  of  these  scenarios.  EPA 
calculated  the  mean  of  the  distribution 
of  the  number  of  illnesses  avoided.  The 
assessment  also  discusses,  but  does  not 
quantify,  other  economic  benefits  that 
may  result  from  the  provisions, 
including  the  avoided  health  damage 
costs  associated  with  reduced  risk  of 
outbreaks  and  avoided  costs  of  averting 
behavior  such  as  boiling  water  or  use  of 
an  alternative  water  source  during 
outbreaks  or  periods  of  high  turbidity. 
According  to  the  RIA  performed  for 
the  lESWTR  published  today,  the  rule  is 
estimated  to  reduce  the  mean  annual 
niunber  of  ilbiesses  caused  by 
Cryptosporidium  in  water  systems 
improving  filtration  by  110,000  to 
463,000  cases  depending  upon  which  of 
the  six  baseline  and  improved 
Cryptosporidium  removal  assumptions 
was  used.  Based  on  these  values,  the 
mean  estimated  annual  benefits  of 
reducing  the  illnesses  ranges  from 
$0,263  billion  to  $1,240  billion  per  year. 
This  calculation  is  based  on  a  valuation 
of  $2,000  per  incidence  of 
cryptosporidiosis  prevented  which  is 
the  mean  of  a  distribution  of  values 
ascribed  to  health  damages  avoided.  The 
RIA  also  indicated  that  the  rule  could 
result  in  a  mean  reduction  of  14  to  64 
fatalities  each  year,  depending  upon  the 
varied  baseline  and  improved  removal 
assumptions.  Using  a  mean  value  of 
$5.6  million  per  statistical  life  saved, 
reducing  these  fatalities  could  produce 
benefits  in  the  range  of  $0,085  billion  to 
$0,363  bilUon. 


G.  Comparison  of  Costs  and  Benefits 

Given  the  costs  summarized  in  Table 
V.l  and  the  benefits  summarized  in 
Table  V.4.  the  lESWTR  results  in 
positive  net  benefits  imder  all  three 
improved  removal  scenarios  (low,  mid, 
and  high]  assuming  that  current 
treatment  as  a  national  average  achieves 
2.5  log  of  Cryptosporidium  removal, 
taking  into  account  only  the  value  of 
cost  of  illness  avoided.  Using  a  current 
national  average  treatment  removal 
assumption  of  3.0  logs,  net  benefits  are 
positive  under  the  high  and  mid 
improved  removal  scenarios.  Net 
benefits  using  the  3.0  log  current 
removal  assumption  are  negative  under 
the  low  improved  removal  scenario 
using  only  the  value  of  cost  of  illness 
avoided,  however,  when  the  value  of 
mortalities  prevented  is  added  into  the 
benefits,  all  scenarios  have  positive  net 
benefits  at  the  mean. 

Thus,  the  monetized  net  benefits  are 
positive  across  most  of  the  range  of 
current  treatment  assumptions, 
improved  log  removal  scenarios,  and 
discount  rates.  The  benefits  due  to  the 
illnesses  avoided  may  be  slightly 
overstated  when  aggregated  with 
benefits  due  to  mortalities  avoided, 
because  the  mortalities  were  not  netted 
out  of  the  number  of  illnesses.  This 
value  is  minimal  and  would  not  be 
captured  at  the  level  of  significance  of 
the  analysis.  Several  categories  of 
benefits,  including  reducing  the  risk  of 
outbreaks,  reducing  exposure  to  other 
pathogens  such  as  Giardia,  and  avoiding 
the  cost  of  averting  behavior  have  not 
been  quantified  for  this  analysis,  but 
could  represent  substantial  additional 
economic  value.  In  addition,  the 
estimates  for  avoided  costs  of  illness  do 
not  include  the  value  for  pain  and 
suffering  or  the  risk  premium. 


Table  V.l. —Annual  Costs  of  the  Interim  Enhanced  Surface  Water  Treatment  Rule  ($000s) 


utility  Costo 

Utility  Treatment  Capital 

Annual  Costs 

Annualized  Capital  t  .- 

Annual  O&M  

Total  Treatment 

Tuft)idity  Monitoring 

Tuft)idity  Exceptions* 

Disinfection  Benchmarking 

Sut>total  

Annualized  Ona-Tlma  Costs'* 

Turt)idity  Monitoring  Start-Up  


Final  Rule  (1998  dollars) 


3%  Cost  of 
Capital 


$758,965 

65,999 

105,943 

171,942 

95,924 

195 

2.841 


270,902 
289 


7%  Cost  of 
Capital 


$758,965 

85,611 

105,943 

191,554 

95,924 

195 

2,841 


290,514 


405 


10%  Cost  of 
Capital 


$758,965 

103.437 

105,943 

209380 

95,924 

195 

2,841 


308,340 
504 


1994  Proposal 


10%  Cost  of 

Capital 
1992  dollars 


$3,665,568 


391,702 


391,702 


10%  Cost  of 

Capital 
1998  dollars 


$4,370,389 


466.891 


466,891 
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Table  V.1.— Annual  Costs  of  the  Interim  Enhanced  Surface  Water  Treatment  Rule  ($000s)— Continued 


Final  Rule  (1998  dollars) 


3%  Cost  of 
Capital 


HAA  Benchmarking 
Sut>total  


Tot£il  Annual  Utility  Costs 

State  Costs 
Annual  Costs 

Turt>idity  Monitoring _ 

Turbidity  Exceptions*** 

Sanitary  Survey  

Disinfection  Benchmarking ::... 


175 


464 


Subtotal 


Annualized  One-Time  Costs'* 

Turt)idity  Monitoring  Start-Up  

Disinfection  Benchmarking  Start-Up  

Sanitary  Survey  Start-Up 


Subtotal  

Total  Annual  State  Costs 
Total  Annual  Costs 


271,366 


5.256 

409 

6,979 

2.789 


7%  Cost  of 
Capital 


246 


10%  Cost  of 
Capital 


651 


15.433 

27 
22 
39 


88 


15,521 


291.165 


5.256 

409 

6.979 

2.789 


306 


1994  Proposal 


10%  Cost  of 

Capital 
1992  dollars 


810 


15.433 

38 
30 
55 


123 


15,556 


286.887 


306.721 


309.150 


5.256 

409 

6.979 

2.789 


15.433 

48 
38 
69 


867 


10%  Cost  of 

Capital 
1998  dollars 


1.034 


155 


15.588 


324.738 


867 


392.569 


1.034 


467.925 


^Owts  a&sodated  with  Individual  Filter  Effluent  Turt)idity  Requirements  for  exceptkms  reporting.  Individual  Filter  Assessments 

**AII  one-time  costs  are  annualized  over  20  years.  ►-"■».    •»•»«»  rmoi  #v»«issni«nis. 

***  Costs  associated  with  Reporting  Exceptions  and  Comprehensive  Performance  Evaluatons 

t  Most  costs  are  annualized  over  20  years.  Some  costs,  including  turbidimeters  and  process  control  monitoring,  are  annualized  over  7  years. 

Table  V.2.— Final  Annual  Cost  Estimates  for  Turbidity  Treatment  Requirements 

[0.3  NTU  CFE  95th  percentile.  1  NTU  CFE  Maximum  1998  SOOOs] 


System  Size  (population  served) 


10,000-25.000  .... 
25.000-50.000 
50.000-75.000  .... 
75.000-100.000  .. 
100.000-500.000 
500.000-1  Million 
>1  Million  ..^. 


Total 


Numt)erof 
Systems 


594 

316 

124 

52 

259 

26 

10 


1.381 


Systents 
Modifying 
Treatment 


303 

161 

63 

27 

122 

11 

4 


691 


3  Percent 
Cost  of 
Capital 


$33,946 
29.316 
15,450 
7,958 
56,895 
16.310 
10.130 


7  Percent 
Cost  of 
Capital 


$  37.624 
31.862 
17.143 
8.861 
63.544 
18.381 
11.641 


10  Percent 
Cost  of 
Capital 


170.005 


189,056 


$40,932 
35.304 
18.564 
9.508 
69.080 
20.092 
12.927 


206.407 


Table  V.3.— Utility  Turbidity  Start-Up  and  Monitoring  Annual  Costs 


Compliance  Activities 


Utility  Start-Up  Costs'* 

Utility  Plarrt  Monitoring  Costs  ... 
Utility  System  Monitoring  Costs 


Total  Annual  Utility  Costs  for  Turtjidity  Monitor- 
ing and  Start-Up. 


Respondents  Affected 


1,381  Systems 
1.728  Plants  .... 
1,381  Systems 


Unit  Costs 


$3,108 

52,644 

3.588 


CF* 


0.09439 


valuJ'of  S}1?ir  ^^"^"^  ^^"^  **  ''^'^'^  "**"^  "'^  ~^  °'  ""^  ^^'^>'  "^  ""'^  °'  "l^  °<  capitalizatk)n  (20  years). 
**  Start-up  costs  are  annualized  over  20  years  with  a  CF  of  0.09439. 


Annual  Costs 


$405,136 

90,968.832 

4,955,028 


96,328,996 


and  tfie  current 
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Table  V.4.— Summary  of  Potential  Annual  Benefits 


Baseline  Assumes 


2.5  Log  Cryptosporidium  Removal 


Mean 


Cjiyptosporidiotis  Illness 
Avoktod  Annually 

1^  Estimate  of  Number  of 
Illnesses  Avoided. 
Cost  of  Illness  Avoided  .. 
Nid    Numt>er    of    Illnesses 
Avoided. 
Cost  of  Illness  Avoided  .. 
iigh    Numt>er    of    Illnesses 
Avoided. 
Cost  of  Illness  Avoided  .. 

V^l  ue  of  Cryptosporidiosis 
Mo  r  Mities  Avoided  Annually 

.yn  Numt>er  of  Mortalities 
Avoided. 
Value      of      Mortalities 
Avoided. 
yiid    Numt>er   of    Mortalities 
Avoided. 
Value      of      Mortalities 
Avoided. 
■  igh  Number  of  Mortalities 
Avoided. 
Value      of      Mortalities 
Avoided. 

Reduced  Risk  of 
Cri  itosporldiosis  Outbreaks 

{ osX  of  Illness  Avoided 
E  mergency  Expenditures 
L  lability  Costs 

Reduced     Risk    ffx>m     Other 

PSthogens. 
EnhHnosd     Aesthetic     Water 

Qi^lty. 
Averting  Behavior 


338,000  

$0,950  billion 
432.000  

1.172  billion 
463.000  

1.240  billion 

48  

0.272  billion 

60  

0.341  bJllton 

64  

0.363  billion 


Range 


0-1.029.000  .. 

0-1 .883  billion 
0-1.074,000  .. 

0-1 .960  billion 
0-1.080.000  .. 

0-1.999  billion 

0-129  

0-0.674  billion 

0-135  

0-0.706  billion 

0-136 

0-0.708  billion 


3.0  Log  CryFrtosporidium  Removal 


Mean 


110,000  

0.263  billion 
141,000  

0.327  billion 
152,000  

0.359  billion 

14  

0.085  billion 

18  

0.107  billion 

20  

0.115  billion 


Range 


0-322,500 

0-0.585  billion 
0-333,000 

0-0.608  billion 
0-338,000 

0-0.620  billion 


0^0 

0-0.209  biHion 
0-42   • 

0-0.219  biHion 
0-42 
0-0.221  billion 


Benefits  not  quantified,  but  coukj  be  substantial  for  large  outbreak  (S0.800  billion  cost  of  illness  avoided  for  a 

Milwaukee-level  outt>reak). 
Benefits  not  quantified. 

Difference  may  not  be  noticeable  to  consumer. 

Benefits  not  quantified,  but  couW  be  substantial  for  large  outbreak  ($0,020  billion  to  $0,062  billion  for  a  Mil- 
waukee-level outbreak). 


BHiitt  CODE  asao-so-p 
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Figure  V.l:  Cumulative  Distribution  of  Annual  Cost  per  Household  of  the  lESWTR 
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BILUNG  CODE  66aO-<0-C 

VI.  Additional  Issues  Discussed  in  1994 
Proposal  and  1997  NODA 

A.  Inactivation  of  Cryptosporidium 

When  the  lESWTR  was  proposed  in 
1994,  EPA  recognized  that  chlorine 
disinfectants  were  relatively  ineffective 
in  inactivating  Cryptosporidium,  but 
was  not  certain  if  alternative 
disinfectants  might  be  more  effective 
than  chlorine.  In  the  NODA  for  the 
EESWTR.  EPA  discussed  the  present 
data  on  Cryptosporidium  disinfection 
for  a  variety  of  disinfectants.  Many 
commenters  thought  that  sufficient  data 
was  not  available  to  develop  guidelines 
for  estimating  inactivation  of 
Cryptosporidium  in  water.  Several 
commenters  pointed  out  the 
inconsistency  of  inactivation  data  from 
different  studies.  Some  commenters  also 
supported  the  use  of  Giardia  as  the 
target  organism  for  defining  the 
disinfection  benchmark  required  by 
today's  rule.  EPA  believes  that 
variability  in  inactivation  results  is  not 
surprising,  given  the  absence  of 
standard  testing  protocol  and 
methodology,  and  agrees  that  the 
existing  data  is  not  sufficient  to  enable 
the  development  of  guidelines  for 
estimating  inactivation  efficiencies  for 
Cryptosporidium  in  water.  The  Agency 
also  notes  that  research  is  underway  to 
better  clarify  inactivation  efficiencies  for 
Cryptosporidium  and  anticipates  that 
new  research  results  will  be  available 
for  consideration  during  the 


development  of  the  Long  Term  2 
Enhanced  Surface  Water  Treatment  Rule 
which  EPA  plans  to  promulgate 
simultaneously  with  the  Stage  2  DBPR. 

B.  Giardia  Inactivation  CT  Values  for 
Profiling/Benchmarking 

In  the  1997  NODA  for  the  lESWTR, 
EPA  requested  comment  on  developing 
CT  tables  for  fi-ee  chlorine  at  pH  levels 
above  9.  which  are  not  currently 
available  in  EPA's  guidance  to  the 
SWTR.  This  effort  was  intended  to 
support  implementation  of  the 
microbial  profiling/benchmarking 
required  in  the  today's  rule.  Under  the 
profiling/benchmarking  requirement, 
certain  utilities  must  determine  CT 
values  and  compute  daily  average  log 
inactivation  of  Giardia. 

While  some  commenters  supported 
the  CT  tables  for  high  pHs  presented  in 
the  NODA,  other  commenters  opposed 
them  because  they  thought  that  the 
literature  data  were  not  sufficient  for 
development  of  these  CT  tables. 
Commenters  also  noted  that  for  the 
systems  with  pH  levels  higher  than  9. 
States  currently  provide  guidelines  by 
which  utilities  can  estimate  inactivation 
levels  for  the  purpose  of  compliance 
with  the  SWTR.  State  guidelines  are  to 
use  inactivation  levels  at  pH  9  for  above 
pH  9  conditions.  EPA  believes  these 
guidelines,  along  with  existing  CT 
tables,  are  sufficient  for  implementing 
the  benchmark/profiling  requirements 
and  therefore  no  additional  CT  tables 
have  been  developed  at  this  time. 

As  explained  previously,  in 
conjunction  with  today's  rule.  EPA  is 
also  concurrently  promulgating  the 


Stage  1  DBPR  under  which  the 
maximum  disinfectant  residual  level  for 
free  chlorine  is  4  mg/L.  However,  the  CT 
tables  for  ft«e  chlorine  that  appear  in 
the  SWTR  Guidance  Manual  only  cover 
the  chlorine  residual  up  to  3  mg/L. 
Some  commenters  expressed  a  need  for 
CT  values  for  higher  chlorine  residuals. 
Since  it  has  been  observed  that  the  free 
chlorine  residual  concentration  (C)  is 
not  as  significant  as  the  contact  time  (T) 
in  terms  of  inactivation  kinetics  for 
Giardia  cysts  and  no  data  are  currently 
available  to  support  the  development  of 
additional  CT  tables  for  the  range  of 
chlorine  residuals  between  3  and  4  mg/ 
L,  EPA  recommends  that  for  the  purpose 
of  microbial  profiling/benchmarking  the 
value  of  3  mg/L  as  CI2  be  used  for 
estimating  log  inactivation  when  the 
chlorine  residual  level  is  higher  than  3 
mg/L 

C.  Cross  Connection  Control 

Today's  Rule 

EPA  is  not  establishing  requirements 
for  cross  connection  control  in  today's 
final  rule.  The  Agency  does  plan  to 
consider  cross  connection  control  issues 
during  the  development  of  subsequent 
microbial  regulations,  in  the  context  of 
a  broad  range  of  issues  related  to 
distribution  systems.  At  that  time  the 
results  of  research  currently  in  progress 
should  be  available  to  the  Agency  and 
enable  EPA  to  make  regulatory 
decisions. 

Background  and  Analysis 

The  proposed  lESWTR  (EPA.  1994b. 
59  FR  38841.  July  29. 1994)  requested 
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public  comment  on  whether  the  Agency 
should  require  States  and/or  systems  to 
have  a  cross-connection  control 
program.  In  addition,  the  Agency 
soU(4ted  comment  on  a  number  of 
assQiiated  issues,  including  (1)  what 
specific  criteria,  if  any,  should  be 
included  in  such  a  requirement,  (2)  how 
oft4^  such  a  program  should  be 
evaluated,  (3)  whether  EPA  should  limit 
any  tequirement  to  only  those 
connections  identified  as  a  cross 
connection  by  the  public  water  system 
or  tbie  State,  and  (4)  conditions  under 
whiQh  a  waiver  from  this  requirement 
woftid  be  appropriate.  The  Agency  also 
requested  commenters  to  identify  other 
regulatory  measures  EPA  should 
consider  to  prevent  contamination  of 
driijtking  water  in  the  distribution 
sysjem  (e.g.,  minimiun  pressure 
reqwrements  in  the  distribution 
system). 

Historically,  a  significant  portion  of 
wat0rbome  disease  outbreaks  reported 
by  doc  are  caused  by  distribution 
system  deficiencies.  Distribution  system 
de^ciencies  are  defined  in  CDC's 
publication  Morbidity  and  Mortality 
IVe^y  Report  as  cross  connections, 
codtiamination  of  water  mains  during 
construction  or  repair,  and 
contamination  of  a  storage  faciUty. 
Betki^een  1971-1994,  approximately  53 
waUrbome  disease  outbreaks  reported 
were  associated  with  cross  connections 
or  b^cksiphonage.  Fifty-six  outbreaks 
were  associated  with  other  distribution 
system  deficiencies  (Craim,  Pers.  Conun. 
1997b).  Some  outbreaks  have  resulted 
fi-ohi  water  main  breaks  or  repairs. 

There  is  no  centralized  repository 
whidre  backflow  incidents  are  reported 
or  recorded.  The  vast  majority  of 
backflow  incidents  are  probably  not 
reported.  Examples  of  specific  backflow 
indigents  are  described  in  detail  in 
EP|^'s  Cross-Connection  Control  Manual 
(EPA,  1989a). 

Vyniere  cross  connections  exist,  some 
protection  is  still  afforded  to  the 
di^bution  system  by  the  maintenance 
of  4|positive  water  pressure  in  the 
sy$tem.  Adequate  maintenance  of 
pressure  provides  a  net  movement  of 
water  out  through  breaks  in  the 
distribution  pipes  and  prevents 
contaminated  water  outside  of  the  pipes 
from  entering  the  drinking  water 
supply.  The  loss  of  pressure  in  the 
diOTibution  system,  less  than  20  psi. 
caik  cause  a  net  movement  of  water  fi'om 
ouMide  the  pipe  to  the  inside,  possibly 
allmving  the  introduction  of  fecal 
coiitamination  into  the  system.  This 
problem  is  of  special  concern  where 
waisitewater  piping  is  laid  in  the  same 
street  as  the  water  pipes,  creating  a 


potential  threat  to  pubUc  health 
whenever  there  is  low  or  no  pressure. 

A  number  of  States  have  cross 
connection  control  programs,  although 
the  extent  to  which  they  vary  is  unclear. 
A  Florida  Department  of  Environmental 
Protection  siuvey  evaluated  cross- 
connection  control  regulations  in  the  50 
States  (Florida  DEP  1996).  The  survey 
results  showed  that  29  of  the  40  States 
that  responded  to  the  survey  request 
have  programs.  The  rigor  of  the 
programs  and  the  extent  to  which  they 
are  enforced  was  not  addressed  by  the 
survey.  An  EPA  report  suggests  that  the 
responsibility  for  administration  and 
enforcement  of  the  State  programs  is 
generally  at  the  local  level  (EPA,  1995a). 

Summaiy  of  Major  Comments 

Most  commenters  supported  either  a 
federal  or  State  cross  connection  control 
program  in  order  to  prevent  disease 
outbreaks  and  injury  to  the  public. 
Some  commenters  suggested  EPA 
update  its  guidance  dociunent  on  cross 
connection  control.  Commenters 
opposed  to  a  cross  connection  control 
program  indicated  that  (1)  a  federally- 
mandated  program  would  be 
impractical,  burdensome,  and  would 
fail,  (2)  a  State  or  local  program  would 
be  more  appropriate  than  an  EPA- 
mandated  program,  (3)  most  States 
already  have  a  comprehensive  program, 
thus  negating  need  for  federal 
regulations,  (4)  EPA  should  publish 
general  guidelines  only,  and  (5)  there 
should  be  a  separate  regulation  because 
a  cross  connection  control  program 
would  affect  both  surface  water  and 
ground  water. 

As  noted  above,  EPA  plans  to 
consider  cross  connection  control  in  the 
context  of  future  microbial  rules  rather 
than  in  the  lESWTR.  The  Agency  will 
consider  cross  connection  control  issues 
in  connection  with  a  broad  range  of 
issues  related  to  distribution  systems  as 
it  develops  these  microbial  rules.  Issues 
to  be  considered  include  biofilm  growth 
and  the  potential  for  biofilm  associated 
vfiih  pathogens,  water  treatment  and 
distribution  system  operations  to 
minimize  microbial  grovtrth,  and  causes 
of  pathogen  intrusion  into  the 
distribution  system.  These  are  all  areas 
that  are  the  focus  of  a  significant 
research  effort,  most  of  which  is  still  in 
progress.  The  American  Water  Works 
Association  Research  Foundation 
(AWWARF)  presently  has  17  projects 
pertaining  to  maintenance  of  water 
quality  in  the  distribution  system  that 
are  not  yet  complete.  EPA's  laboratories 
are  also  working  on  important  research 
questions  in  these  areas.  EPA  intends  to 
evaluate  this  large  body  of  distribution 
system  research  as  well  as  data  on  State 


and  local  government  requirements  and 
their  impact  in  order  to  develop 
comprehensive  regulations  and 
guidance  on  distribution  system 
maintenance  and  operations,  including 
the  prevention  of  cross-connections. 

EPA  has  previously  published 
guidance  on  cross  connection  control 
entitled  the  Cross  Connection  Control 
Manual  (EPA,  1989a,  EPA  570/9-89- 
007.  June  1989).  This  guidance 
describes  methods,  devices,  etc.  for 
prevention  of  backflow  and  back- 
siphonage,  testing  procedures  for 
backflow  preventers,  administration  of 
cross-connection  programs  and  cross- 
connection  control  ordinance 
provisions.  The  Agency  plans  to  update 
this  Cross  Connection  Control  Manual 
during  the  development  of  future 
microbial  rules  that  address  cross 
connection.  The  Agency  will  request 
public  comment  on  issues  related  to 
cross  connection  control  at  that  time. 
EPA  would  also  like  to  point  out  that  a 
number  of  States  and  local  governments 
have  existing  cross  connection  control 
programs  and  strongly  encourages  State» 
and  local  governments  to  implement 
effective  cross  connection  control 
programs. 

D.  Filter  Backwash  Recycling 

The  SDWA  Amendments  of  1996 
require  that  the  EPA  promulgate  a 
regulation  governing  the  recycle  of  filter 
backwash  water  within  the  treatment 
process  by  August  2000.  The  Agency  is 
currently  developing  data  and  collecting 
information  to  consider  these  issues  in 
a  separate  rule  rather  than  in  the 
lESWTR.  The  Agency  held  a  public 
meeting  in  Denver,  Colorado,  in  )uly 
1998  and  plans  to  hold  another  meeting 
in  early  1999  to  discuss  available  data 
and  possible  regulatory  options,  and 
intends  to  propose  a  rule  in  August  of 
1999. 

E.  Certification  Criteria  for  Water  Plant 
Operators 

The  July  29,  1994  notice  requested 
comment  on  whether  the  ESWTR 
should  define  minimum  certification 
criteria  for  surface  water  treatment  plant 
operators.  Currently,  the  SWTR  (141.70) 
requires  such  systems  to  be  operated  by 
"qualified  personnel  who  meet  the 
requirements  specified  by  the  State". 
EPA  is  not  further  defining  "qualified" 
in  the  lESWTR  as  the  operator 
certification  requirements  discussed 
below  will  address  this  issue.  The  1996 
Amendments  to  the  SDWA  direct  the 
Administrator,  EPA,  in  cooperation  writh 
the  States,  to  pubUsh  guidelines  in  the 
Federal  Register  specifying  minimum 
standards  for  certification  and 
recertification  of  operators  of 
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community  and  nontransient 
noncommunity  public  water  systems. 
Draft  guidelines  were  publisheid  in  the 
Federal  Register  Friday,  March  27, 1998 
(EPA  19980  with  a  90-day  pubUc 
comment  period.  Final  guidelines  are 
required  to  be  published  by  February 
1999.  States  then  have  two  years  to 
adopt  and  implement  an  operator 
certification  program  that  meets  these 
guidelines.  After  that  date,  if  a  State  has 
not  adopted  and  implemented  an 
approved  program,  the  Administrator 
must  withhold  20  percent  of  the  funds 
a  State  is  otherwise  entitled  to  receive 
in  its  Drinking  Water  State  Revolving 
Fund  (DWSRF)  capitalizaUon  grants 
under  section  1452  of  SDWA.  Questions 
regarding  the  draft  guidelines  may  be 
directed  to  Jenny  Jacobs  (202-260-2939) 
or  Richard  Naylor  (202-260-5135)  of 
EPA's  Office  of  Ground  Water  and 
Drinking  Water.  Their  e-mail  addresses 
are:  jacobs.jenny@epamail.epa.gov  and 
naylor.richard@epamail.epa.gov.  In  light 
of  the  1996  Amendments  and  the  draft 
guidelines,  certification  criteria  need 
not  be  included  in  today's  rule. 

Vn.  Other  Requirements 

A.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(RFA).  5  U.S.C.  601  et  seq.,  as  amended 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
is  generally  required  to  prepare  a 
regulatory  flexibility  analysis  describing 
the  impact  of  the  regulatory  action  on 
small  entities  as  part  of  the  rulemaking. 
However,  under  section  605(b)  of  the 
RFA,  if  EPA  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  EPA  is  not  required  to  prepare 
a  regulatory  flexibility  analysis. 
Pursuant  to  section  605(b)  of  the  RFA, 
the  Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

The  RFA  authorizes  use  of  an 
alternative  definition  to  that  of  the 
Small  Business  Administration  for  a 
small  water  utihty.  Throughout  the 
1992-93  negotiated  rulemaking  process 
for  the  Stage  1  DBPR  and  lESWTR  and 
in  the  July  1994  proposals  for  these 
rules,  a  small  public  water  system 
(PWS)  was  defined  as  a  system  serving 
fewer  than  10,000  persons.  This 
definition  reflects  the  fact  that  the 
original  1979  standard  for  total 
trihalomethanes  applied  only  to  systems 
serving  at  least  10,000  people.  The 
definition  thus  recognizes  that  baseline 
conditions  from  which  systems  serving 
fewer  than  10,000  people  will  approach 
disinfection  byproduct  control  and 


simultaneous  control  of  microbial 
pathogens  is  different  than  that  for 
systems  serving  10,000  or  more  persons. 
EPA  again  discussed  this  approach  to 
the  definition  of  a  small  system  for  these 
rules  in  the  March  1998  Disinfectants/ 
Disinfection  Byproducts  Notice  of  Data 
Availability  (63  FR  15676,  March  31, 
1998).  EPA  is  continuing  to  define 
"small  system"  for  purposes  of  this  rule 
and  the  Stage  1  DBPR  as  a  system  which 
serves  fewer  than  10,000  people.  The 
lESWTR  applies  only  to  systems  serving 
at  least  10,000  people  and  accordingly 
does  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Accordingly  EPA  has  not 
completed  a  regulatory  flexibility 
analysis  for  the  lESWTR  or  a  small 
entity  compliance  guide. 

The  Agency  has  since  proposed  and 
taken  comment  on  its  intent  to  define 
"small  entity"  as  a  public  water  system 
that  serves  10,000  or  fewer  persons  for 
purposes  of  its  regulatory  flexibility 
assessments  under  the  RFA  for  all  future 
drinking  water  regulations.  (See 
Consumer  Confidence  Reports  Rule.  63 
FR  7620,  Feb.  13. 1998.)  In  that 
proposal,  the  Agency  discussed  the 
basis  for  its  decision  to  use  this 
definition  and  to  use  a  single  definition 
of  small  public  water  system  whether 
the  system  was  a  "small  business", 
"small  nonprofit  organization",  or 
"small  governmental  jurisdiction."  EPA 
also  consulted  with  the  Small  Business 
Administration  on  the  use  of  this 
definition  as  it  relates  to  small 
businesses.  Subsequently,  the  Agency 
has  used  this  definition  in  developing 
its  regulations  under  the  Safe  Drinking 
Water  Act.  This  approach  is  virtually 
identical  to  the  approach  used  in  the 
lESWTR  and  Stage  1  DBPR. 

B.  Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in 
this  rule  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  and  has  assigned  OMB 
control  number  2040-0205. 

The  information  collected  as  a  result 
of  this  rule  will  allow  the  States  and 
EPA  to  evaluate  PWS  compliance  with 
the  rule.  For  the  first  three  years  after 
promulgation  of  this  rule,  the  major 
information  requirements  pertain  to 
monitoring,  compliance  reporting  and 
sanitary  surveys.  Responses  to  the 
request  for  information  are  mtrndatory 
(Part  141).  The  information  collected  is 
not  confidential. 

EPA  is  required  to  estimate  the 
burden  on  PWS  for  complying  with  the 
final  rule.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 


by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information:  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

EPA  estimates  that  the  annual  burden 
on  PWS  and  States  for  reporting  and 
recordkeeping  will  be  150,557  hours. 
This  is  based  on  an  estimate  that  there 
will  be  998  respondents  per  year  who 
will  each,  on  average,  need  to  provide 
3,803  responses  and  that  the  average 
response  will  take  40  hours.  The  total 
annual  cost  burden  is  $27,448,013.  This 
includes  total  annual  labor  costs  of 
$4,615,791  for  the  following  activities: 
reading  and  imderstanding  the  rule, 
planning,  training,  data  collection,  data 
review,  data  reporting,  recordkeeping, 
compliance  tracking  and  making 
determinations.  The  cost  burden  also 
includes  capital  costs  of  $17,137,222  for 
turbidimeter  installation  by  PWS.  and 
an  operations  and  maintenance  cost  of 
$5,695,000  for  turbidimeters. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 
EPA  is  amending  the  table  in  40  CFR 
part  9  of  ciurently  approved  ICR  control 
numbers  issued  by  OMB  for  various 
regulations  to  list  the  information 
requirements  contained  in  this  final 
rule.  This  ICR  was  previously  subject  to 
public  notice  and  comment  prior  to 
OMB  approval.  As  a  result.  EPA  finds 
that  there  is  "good  cause"  under  section 
553  (b)  (B)  of  the  Administrative 
Procedures  Act  (5  U.S.C.  553  (b)  (B)  to 
amend  this  table  without  prior  notice 
and  comment.  Due  to  the  technical 
nature  of  the  table,  further  notice  and 
comment  would  be  unnecessary. 

C  Unfunded  Mandates  Reform  Act 

1.  Summary  of  UMRA  requirements 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local. 
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and  tribal  governments  and  the  private 
sector.  Under  UMRA  section  202.  EPA 
gedorally  must  prepare  a  written 
statement,  including  a  cost-benefit 
anaj^ysis.  for  proposed  and  final  rules 
wim  "Feder^  mandates"  that  may 
reswt  in  expenditiues  to  State,  local. 
an4  [tribal  governments,  in  the  aggregate, 
or  ^d  the  private  sector,  of  $100  million 
or  oiore  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
iltai  statement  is  needed,  section  205 
le  UMRA  generally  requires  EPA  to 
:  itify  and  consider  a  reasonable 
iber  of  regulatory  alternatives  and 
pt  the  least  costly,  most  cost- 
ive or  least  burdensome  alternative 
j  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
appUcable  law.  Moreover,  section  205 
aUows  EPA  to  adopt  an  alternative  other 
thoB  the  least  costly,  most  cost  effective 
or  l^ast  burdensome  alternative  if  the 
Administrator  publishes  an  explanation 
w^  that  alternative  was  not  adopted 
with  the  final  rule. 

Before  EPA  establishes  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
int^ding  tribal  governments,  it  must 
have  developed  under  section  203  of  the 
UN^A  a  small  government  agency  plan. 
Tqa  plan  must  provide  for  notifying 
popntiallvaffected  small  governments, 
entibling  officials  of  affected  small 
goybmments  to  have  meaningful  and 
tiinely  input  in  the  development  of  EPA 
regulatory  proposals  with  significant 
Feqeral  intergovernmental  mandates, 
and  informing,  educating  and  advising 
sniall  governments  on  compUance  with 
th^kegulatory  requirements. 

2.  Written  Statement  for  Rules  With 
Fdderal  Mandates  of  $100  Million  or 
Mifh 

QPA  has  determined  that  this  rule 
contains  a  Federal  mandate  that  may 
result  in  expenditiues  of  $100  million  or 
mo  re  for  State,  local,  and  tribal 
goki  emments,  in  the  aggregate  and  the 
private  sector  in  any  one  year. 
AQ^rdingly,  EPA  has  prepared  under 
se^^on  202  of  the  UMRA  a  written 
statement  which  is  siunmarized  below. 
TbS  written  statement  addresses  the 
following  areas:  (a)  Authorizing 
legislation;  (b)  cost-benefit  analysis 
including  an  analysis  of  the  extent  to 
which  the  costs  of  State,  local  and 
Tilpal  governments  will  be  paid  for  by 
theiFederal  government;  (c)  estimates  of 
fuiiu«  compliance  costs  and 
disproportionate  budgetary  effects;  (d) 
matro-economic  effects;  and  (e)  a 
suihmary  of  EPA's  consultation  with 
Stite,  local,  and  Tribal  governments  and 
th^  I  concerns,  including  a  summary  of 


the  Agency's  evaluation  of  those 
comments  and  concerns;  (f) 
identification  and  consideration  of 
regulatory  alternatives;  and  (g)  selection 
of  the  least  costly,  most  cost-effective  or 
least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule.  The 
major  points  of  this  written  statement 
are  summarized  below.  A  more  detailed 
description  of  this  analysis  is  presented 
in  EPA's  Unfunded  Mandates  Reform 
Act  Analysis  for  the  lESWTR 
(EPA.1998c)  which  is  included  in  the 
docket  for  this  rule. 

a.  Authorizing  Legislation 

Today's  rule  is  promulgated  pursuant 
to  (section  1412(b)(2)(C))  of  the  1996 
amendments  to  the  SDWA;  paragraph  C 
of  this  section  establishes  a  statutory 
deadline  of  November  1998  to 
promulgate  this  rule.  In  addition,  the 
hiterim  Enhanced  Siufoce  Water 
Treatment  Rule  (lESWTR)  is  closely 
integrated  with  the  Stage  1  DBPR.  which 
also  has  a  statutory  deadline  of 
November  1998. 

b.  Cost  Benefit  Analysis 

Section  V  of  this  preamble  disciisses 
in  detail  the  cost  and  benefits  associated 
with  the  lESWTR  Also,  the  EPA's 
Regulatory  Impact  Analysis  of  the 
Interim  Enhanced  Surface  Water 
Treatment  Rule  (EPA,  1998a)  contains  a 
detailed  cost  benefit  analysis.  The 
analysis  includes  both  qualitative  and 
monetized  benefits  for  improvements  to 
health  and  safety.  Because  of  scientific 
uncertainty  regarding  the  exposure 
assessment  and  the  risk  assessment  for 
Cryptosporidium,  the  Agency  calculated 
partial  monetary  benefit  estimates  for 
three  different  scenarios  (low,  medium, 
high)  of  improved  removal  of 
Cryptosporidium  concentrations 
assiuning  two  different  levels  of  current 
inactivation  (2.5  log  baseline  or  3.0  log 
baseline).  Potential  monetized  annual 
benefits  for  illness  avoided  associated 
with  Cryptosporidium  ranged  from  a 
mean  of  $0,263  billion  (3.0  log)  to  a 
mean  of  $1.24  bilUon  (2.5  log)  for  this 
rule  depending  upon  varied  baseline 
and  improved  Cryptosporidium  removal 
assiunptions.  The  benefits  from 
reduction  in  exposure  to 
Cryptosporidium  have  been  compared 
with  the  aggregate  annualized  costs  to 
State,  local,  and  tribal  governments  and 
the  private  sector  that  totaled 
approximately  $307  million  (annualized 
at  7%). 

Using  a  current  national  average 
treatment  removal  assumption  of  3.0 
logs,  net  benefits  are  positive  under  the 
high  and  mid  improved  removal 
scenarios.  Net  benefits  using  the  3.0  log 
current  removal  assumption  are 


negative  near  and  below  the  mean 
associated  with  the  low  improved 
removal  assiunption  using  only  the 
value  of  cost  of  illness  avoided; 
however,  when  the  value  of  mortaUties 
prevented  is  added  with  the  benefits,  all 
scenarios  have  positive  net  benefits  at 
the  mean. 

Thus,  the  monetized  net  benefits  are 
positive  across  most  of  the  range  of 
current  treatment  assiunptions, 
improved  log  removal  scenarios,  and 
discount  rates.  The  benefits  due  to  the 
illnesses  avoided  may  be  slightly 
overstated  because  mortalities  were  not 
netted  out  of  the  nmnber  of  illnesses 
avoided.  This  value  is  minimal  and 
would  not  be  captiued  at  the  level  of 
significance  of  the  analysis.  Other 
possible  benefits  considered  in  the 
analysis  but  not  monetized  are  reducing 
the  risk  of  outbreaks,  reducing  the 
exposure  to  other  pathogens,  anhancing 
aesthetic  water  quality,  avoiding  the 
cost  of  averting  behavior,  and  reducing 
the  cost  of  pain  and  suffering.  These 
benefits  could  add  substantial  economic 
value  to  this  rule. 

Various  Federal  programs  exist  to 

firovide  financial  assistance  to  State, 
ocal,  and  Tribal  governments  in 
complying  with  mis  rule.  The  Federal 
government  provides  funding  to  States 
that  have  primacy  enforcement 
responsibility  for  their  drinking  water 
programs  through  the  Public  Water 
Systems  Supervision  Grants  program. 
Additional  funding  is  available  from 
other  programs  administered  either  by 
EPA  or  odier  Federal  agendas.  These 
include  the  Ehinking  Water  State 
Revolving  Fund  (DWSRF)  and  Housing 
and  Urban  Development's  Community 
Development  Block  Grant  Program. 

For  example,  SDWA  authorizes  the 
Administrator  of  the  EPA  to  award 
capitalization  grants  to  States,  which  in 
turn  can  provide  low  cost  loans  and 
other  types  of  assistance  to  eUgible 
public  water  systems.  The  DWSRF 
assists  public  water  systems  with 
financing  the  costs  of  infrastructure 
needed  to  achieve  or  maintain 
compliance  with  SDWA  requirements. 
Each  State  will  have  considerable 
flexibility  to  determine  the  design  of  its 
program  and  to  direct  funding  toward 
its  most  pressing  compliance  and  public 
health  protection  needs.  States  may 
also,  on  a  matching  basis,  use  up  to  ten 
percent  of  their  DWSRF  allotments  for 
each  fiscal  year  to  assist  in  running  the 
State  drinking  water  program. 

c.  Estimates  of  Futiue  Compliance  Costs 
and  Disproportionate  Budgetary  Effects 

EPA  believes  that  the  cost  estimates 
indicated  above  in  Section  V  to  be  a 
fairly  accurate  assessment  of  futiue 
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compliance  costs  and  generally  does  not 
anticipate  any  disproportionate 
budgetary  effects.  In  general,  tbe  costs 
that  a  public  water  system,  whether 
publicly  or  privately  owned,  will  incur 
to  comply  with  this  rule  will  depend  on 
many  factors  that  are  not  generally 
based  on  location.  However,  the  data 
needed  to  confirm  this  assessment  and 
to  analyze  other  impacts  of  this  problem 
are  not  available;  therefore,  EPA  looked 
at  three  other  factors:  The  impacts  of  the 
regulation  on  small  versus  large 
systems,  the  costs  to  public  versus 
private  water  systems,  and  the  costs  to 
households.  First.  EPA  notes  that  the 
lESWTR  does  not  have  a  signi  Scant 
impact  on  a  substantial  number  of  small 
entities,  as  discussed  previously  in 
Section  VII.A.  These  small  systems  are 
the  subject  of  a  subsequent  rulemaking 
planned  for  2000. 

Second,^e  review  of  costs  to  public 
versus  private  systems  is  based  on 
estimates  of  the  allocation  of  the 
systems  across  size  categories  and  can 
only  be  viewed  as  an  indication  of 
possible  impacts.  More  important, 
implementation  of  the  rule  affects  both 
public  and  private  water  systems 
equally,  with  the  variance  in  total  cost 
by  system  size  merely  a  function  of  the 
niunber  of  affected  systems.  This 
analysis  is  presented  in  further  detail  in 
the  lESWTR  t/MRA  Analysis  Document 
(EPA,  1998c). 

Finally,  the  highest  estimated 
household  costs  would  be  for  those 
households  served  by  systems  that 
would  have  to  implement  all  proposed 
combined  filter  effluent  alternative 
treatment  activities  to  meet  the  0.3  NTU 
requirement  for  95  percent  of  samples  in 
a  given  month  and  a  maximum  of  1 
NTU.  However,  this  analysis  may 
overstate  costs  because  these  systems 
may  choose  a  less  costly  alternative 
sudi  as  point-of-use  devices,  selecting 
alternative  water  sources,  or  connecting 
to  a  larger  regional  water  system. 

d.  Macro-economic  Effects 

As  required  under  UMRA  Section 
202,  EPA  is  required  to  estimate  the 
potential  macro-economic  effects  of  the 
regidation.  Macro-economic  effects  tend 
to  be  measurable  in  nationwide 
econometric  models  only  if  the 
economic  impact  of  the  regulation 
reaches  0.25  percent  to  0.5  percent  of 
Gross  Domestic  Product  (GDP).  In  1997, 
real  GDP  was  $7,188  bilhon  so  a  rule 
would  have  to  cost  at  least  $18  billion 
to  have  a  measiuable  efiiect.  A  regulation 
with  a  smaller  aggregate  effect  is 
unlikely  to  have  any  measiuable  impact 
unless  it  is  highly  focused  on  a 
particular  geographic  region  or 
economic  sector.  The  macro-economic 


effects  on  the  national  economy  firom 
the  lESWTR  should  be  ncq^gible  based 
on  the  fact  that  the  total  annual  costs  are 
about  $307  million  per  year  (at  a  7 
percent  cost  of  capital)  and  the  costs  are 
not  expected  to  be  highly  focused  on  a 
particular  geographic  region  or  sector. 

e.  Summary  of  EPA's  Consultation  With 
State,  Local,  and  Tribal  Government  and 
Their  Concerns 

Under  UMRA  section  202,  EPA  is  to 
provide  a  siunmary  of  its  consultation 
with  elected  representatives  (or  their 
designated  authorized  employees)  of 
affected  State,  local  and  Tribal 
governments  in  this  rulemaking. 
Although  this  rule  was  proposed  before 
UMRA  became  a  statutory  requirement, 
EPA  initiated  consultations  with 
governmental  entities  and  the  private 
sector  affected  by  this  rule  through 
various  means.  This  included 
participation  on  a  Regulatory 
Negotiation  Committee,  chartered  under 
the  Federal  Advisory  Committee  Act 
(FACA),  in  1992-93  that  included 
stakeholders  representing  State  and 
local  governments,  public  health 
organizations,  public  water  systems, 
elected  officials,  consumer  groups,  and 
environmental  groups. 

After  the  amendments  to  SDWA  in 
1996.  the  Agency  initiated  a  second 
FACA  process,  similarly  involving  a 
broad  range  of  stakeholders,  and  held 
meetings  during  1997  to  address  the 
expedited  deadline  for  promulgation  of 
the  lESWTR  in  November  1998.  EPA 
established  the  M-DBP  Advisory 
Committee  to  collect,  share,  and  analyze 
new  data  reviewed  since  the  earlier  Reg. 
Neg.  process  and  also  to  build  a 
consensus  on  the  regulatory 
implications  of  this  new  information. 
The  M-DBP  Advisory  Committee 
established  a  technical  working  group  to 
assist  them  with  the  many  scientific 
issues  siUTOunding  this  rule.  The 
Committee  included  representatives 
from  organizations  such  as  the  National 
League  of  Cities,  the  National 
Association  of  City  and  County  Health 
Officials,  the  Association  of 
Metropolitan  Water  Agencies,  the 
Association  of  State  Drinking  Water 
Administrators,  and  the  National 
Association  of  Water  Companies.  In 
addition,  the  Agency  invited  the  Native 
American  Water  Association  to 
participate  in  the  FACA  process  to 
develop  this  rule.  Although  they 
eventually  decided  not  to  take  part,  the 
Association  continued  to  be  informed  of 
meetings  and  developments  through  a 
stakeholders  mailing  list.  Stakeholders 
who  participated  in  the  FACA 
processes,  as  well  as  all  other  interested 
members  of  the  public,  were  invited  to 


comment  on  the  proposed  rule  and 
NODA.  Also,  as  part  of  the  Agency's 
Communication  Strategy,  EPA  sent 
copies  of  the  proposed  rule  and  NODA 
to  many  stakeholders,  including  six 
tribal  associations. 

In  addition,  the  Agency  notified 
governmental  entities  and  the  private 
sector  of  opportunities  to  provide  input 
on  this  rule  in  the  Federal  Register  on 
July  29, 1994  (59  FR  38832)  and  on 
November  3, 1997  (62  FR  59485).  EPA 
received  written  comments  bom 
approximately  37  commenters  on  the 
July  29, 1994  notice  and  fix>m 
approximately  157  commenters  on  the 
November  3. 1997  notice.  Of  the  37 
commenters  on  the  1994  proposed  rule, 
approximately  22%  were  States  and 
35%  were  local  governments.  Of  the  157 
commenters  on  the  1997  Notice  of  Data 
Availability,  approximately  8%  were 
States  and  27%  were  local  governments. 
The  public  docket  for  this  rulemaking 
contains  all  comments  received  by  the 
Agency  and  provides  details  about  the 
nature  of  State  and  local  governments' 
concerns.  Issues  addressmi  by  State  and 
loca!  government  commenters  included 
concerns  about  the  cost  and  feasibility 
of  proposed  regulatory  alternatives  to 
require  treatment  levels  based  on 
Giardia  and/ or  Cryptosporidium 
occurrence  in  a  public  water  system's 
source  water;  preferences  for  requiring  2 
log  removal  of  Cryptosporidium  for 
filtered  systems;  and  concerns  about  the 
feasibility  of  requiring  source  water 
monitoring  for  unfiltered  systems.  A 
number  of  commenters  on  the  issue  of 
sanitary  survey  frequencies  supported 
the  three  and  five  years  fiequendes  for 
community  and  non-community  water 
systems,  respectively,  as  recommended 
by  the  M-DBP  Advisory  Committee. 
Some  State  commenters.  however, 
expressed  concern  about  resources  for 
carrying  out  the  surveys  on  such  a 
schedule.  On  the  issue  of  flexibility  in 
implementing  the  Stage  1  DBPR  and 
lESWTR  to  ensure  that  the  rules  are 
implemented  simultaneously,  most 
commenters  preferred  option  four 
(discussed  in  the  November  1997 
lESWTR  NODAi  that  calls  for 
simultaneous  implementation  of  both 
the  lESWTR  and  the  Stage  1  DBPR. 

EPA  understands  the  State  and  local 
government  concerns  noted  above.  EPA 
agrees  that  of  the  regulatory  alternatives 
proposed,  the  appropriate  alternative  is 
the  2  log  removal  requirement  for 
Cryptosporidium  included  in  the  final 
rule:  the  rule  does  not  include  treatment 
requirements  based  on  microbial 
occurrence  in  source  water.  Nor  does  it 
require  source  water  monitoring  for 
unfiltered  systems,  based  in  part  on 
concerns  about  ciurent  availability  of 
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analytical  methods.  With  respect  to 
sanitary  survey  frequencies,  the  final 
lESVVtni  reflects  the  M-DBP  Advisory 
Committee's  recommendations, 
including  provisions  that  allow  States  to 
(1)  grandfather  sinveys  done  after 
Decejmber  1995  if  they  address  eight 
elenients  that  are  currently  part  of 
existing  State/EPA  guidance;  (2)  do 
sanitary  surveys  on  a  five-year  instead 
of  a  tlkree-year  schedule  for  community 
watetrj  systems  that  the  State  determines 
to  be  outstanding  performers;  and  (3) 
carry  lout  survey  components  in  a  staged 
or  phesed  manner  within  the 
established  frequency.  EPA  believes  that 
thes0  frequencies  and  associated 
provjipions  in  the  final  rule  allow  States 
the  flexibility  to  prioritize  and  carry  put 
the  sanitary  sim/ey  process  as  an 
effeonve  tool  to  identify  and  correct 
wat^ij  system  deficiencies  that  could 
posei  b  threat  to  public  health.  EPA 
agre^  that  concurrent  implementation 
of  the  Stage  1  DBPR  and  lESWTR,  as 
described  in  option  4  and  reflected  in 
the  ^al  Stage  1  DBPR  compliance 
schenules,  is  the  most  effective  means  of 
^menting  both  rules.  Finally,  the 
cy  believes  that  the  final  lESWTR 
provide  public  health  benefits  that 
justify  the  costs  of  the  rule  by  reducing 
the  public's  exposure  to  microbial 
patnbgens,  including  Cryptosporidium. 
EPAj  notes  that,  as  discussed  in  Section 
V.  a^ve,  over  90%  of  affected 
households  will  incur  costs  of  less  than 
$1  par  month. 

f.  Rm  ulatory  Alternatives  Considered 

As  required  under  section  205  of  the 
UKW  A.  EPA  considered  several 
regiilBtory  alternatives  that  developed 
froi^  [the  Regulatory  Negotiation 
process,  M-DBP  Advisory  Committee, 
and  stakeholder  comments.  These 
appt<>aches  sought  to  improve  microbial 
protection  and  balance  the  risk/risk 
tradeoff  of  controlling  microbial 
pathogens  while  simultaneously 
limiting  the  formation  of  disinfection 
bypr<>ducts.  EPA  proposed  core 
requirements  related  to  ground  water 
undor  the  direct  influence  of  surface 
wat^,  watershed  control  for  imfiltered 
syst^s  and  sanitary  surveys  for  all 
surface  water  systems,  as  well  as  five 
treat|nent  alternatives  for  controlling 
patl|6gens,  including  a  niunber  of  sub- 
optipns.  hi  addition,  the  Agency 
requested  comment  on  possible 
supplemental  treatment  requirements 
for  raquiring  covers  on  finished  water 
reservoirs,  cross  connection  control 
progiams  and  State  notification  of  high 
turl^i|dity  levels  and  other  issues  related 
to  til  rbidity  control.  Among  these 
vari  c  us  approaches,  the  Agency  was 
una  ]  le  to  pxusue  certain  ones  in  the 


final  lESWTR  because  additional  data 
was  needed. 

Additional  analysis  of  the  regulatory 
alternatives  was  provided  by  the  M- 
DBP  Advisory  Committee.  The  M-DBP 
Advisory  Committee  assessed  tightening 
turbidity  performance  criteria  and 
monitoring  individual  filtration 
performance.  The  Committee  discussed 
at  least  one  alternative  that  would  have 
required  the  use  of  membrane 
technology  to  improve  turbidity 
performance  but  concluded  that  utilities 
could  more  affordably  achieve  sufficient 
performance  levels  through  changes  in 
operation  and  administrative  practices. 
Tne  Committee  considered  three 
different  turbidity  standards  as  well  as 
some  existing  State  requirements  for 
individual  filter  monitoring.  A  more 
detailed  description  of  these  alternatives 
is  discussed  in  Chapter  V  of  the  lESWTR 
Regulatory  Impact  Analysis  (EPA, 
1998a). 

g.  Selection  of  the  Least  Costly,  Most 
Cost-Effective  or  Least  Burdensome 
Alternative  That  Achieves  the 
Objectives  of  the  Rule 

As  discussed  above,  EPA  considered 
various  regulatory  options  that  would 
reduce  exposures  to  pathogens  and 
disinfectant  byproducts  that  are  the 
objectives  of  the  SDWA.  For  instance, 
the  M-DBP  Committee  analyzed  the 
cost  for  three  different  levels  of  turbidity 
performance  for  the  combined  filter 
effluent  turbidity  requirements 
(measured  in  NTUs).  The  three  NTU 
limits  considered  at  the  95th  percentile 
were  0.1, 0.2,  and  0.3  and  their  cost 
estimates  show  a  clear  distinction 
among  the  three  different  levels.  At  the 
0.1  NTU,  the  total  annual  costs  of 
treatment  were  estimated  to  be  $3,213 
million.  At  0.2  NTU  and  0.3  NTU,  the 
total  annual  costs  of  treatment  were 
estimated  to  be  $317  miUion  and  $174 
million,  respectively.  The  costs  of  the 
0.1  NTU  requirement  were  roughly  20 
times  the  0.3  NTU  scenario  and  10  times 
the  0.2  NTU  scenario. 

The  large  increase  in  costs  for  the  1.0 
NTU  scenario  occurs  because  it  was 
assumed  that  95  percent  of  systems 
would  need  to  install  costly  membrane 
technology  to  comply  with  this  level. 
Most  of  the  difference  between  the  0.2 
and  0.3  levels  is  attributable  to  twice  as 
many  systems  having  to  install 
coagulant  aid  polymer  feed  and  filter 
aid  polymer  feed  capabilities  in 
complying  with  the  0.2  NTU  limit  as 
compared  with  the  0.3  NTU  limit.  The 
Committee  recommended  the  0.3  option 
because  they  felt  that  this  level  would 
provide  adequate  health  protection  at 
the  least  cost.  The  0.3  NTU  limit  was 
the  option  that  was  eventually  adopted 


as  part  of  this  rule  and  is  the  least  costly 
option  that  accomplishes  the  objectives 
ofthelESWTR. 

3.  Impacts  on  Small  Governments 

EPA  has  determined  that  this  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  effect 
small  governments.  Thus  this  rule  is  not 
subject  to  the  requirements  of  section 
203  of  UMRA.  For  purposes  of  the 
lESWTR,  EPA  has  defined  small  public 
water  systems  as  those  that  serve  a 
population  of  fewer  than  10,000,  as 
discussed  above  in  Section  VIL\. 
Consequently,  section  203  of  UMRA 
does  not  apply  because,  as  discussed 
above,  the  lESWTR  applies  to  systems 
serving  10,000  or  more  people.  As  noted 
above,  EPA  plans  to  address  surface 
water  systems  serving  fewer  than  10,000 
people  in  the  Long  Term  1  Enhanced 
Siuface  Water  Treatment  Rule. 

Even  though  section  203  does  not 
apply,  the  FACA  processes  gave  a 
variety  of  stakeholders,  including  small 
governments,  the  opportunity  for  timely 
and  meaningful  participation  in  the 
regulatory  development  process.  Groups 
such  as  the  National  Association  of  City 
and  County  Health  Officials  and  the 
National  League  of  Cities  participated  in 
the  rule  making  process.  'Through  such 
participation  and  exchange,  EPA 
notified  small  governments  of 
requirements  under  consideration  and 
provided  officials  of  these  small 
governments  with  an  opportunity  to 
have  meaningful  and  timely  input  into 
the  development  of  regulatory 
.proposals. 

D.  National  Technology  Transfer  and 
Advancement  Act 

Under  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  ("ANTTAA").  the  Agency  is 
required  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  business 
practices,  etc.)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  Where  available  and 
potentially  applicable  voluntary 
consensus  standards  are  not  used  by 
EPA,  the  Act  requires  the  Agency  to 
provide  Congress,  through  the  Office  of 
Management  and  Budget,  an 
explanation  of  the  reasons  for  not  using 
such  standards. 

Today's  rule  requires  the  use  of 
previously  approved  technical 
standards  for  the  measurement  of 
turbidity.  In  previous  rulemakings,  EPA 
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approved  three  methods  for  measuring 
turbidity  in  drinking  water.  Turbidity  is 
a  method-defined  parameter  and 
therefore  modifications  to  any  of  the 
three  approved  methods  requires  prior 
EPA  approval.  One  of  the  approved 
methods  was  published  by  the  Standard 
Methods  Committee  of  American  Public 
Health  Association,  the  American  Water 
Works  Association,  and  the  Water 
Environment  Federation,  a  voluntary 
consensus  standard  body.  That  method, 
Method  2130B  is  published  in  Standard 
Methods  for  the  Examination  of  Water 
and  Wastewater  (19th  ed.).  Standard 
Methods  is  a  widely  used  reference 
which  has  been  peer-reviewed 
throughout  the  scientific  community.  In 
addition  to  this  voluntary  consensus 
standard,  EPA  approved  Great  Lakes 
Instrument  Method  2  as  an  alternate  test 
procedure  for  the  measurement  of 
turbidity.  Finally,  the  Agency  approved 
a  revised  EPA  Method  180.1  for 
turbidity  measurement  in  August  1993 
in  Methods  for  the  Determination  of 
Inorganic  Substances  in  Environmental 
Samples  (EPA-600/R-93-100). 

In  1994,  EPA  reviewed  and  rejected 
an  additional  technical  standard  for  the 
measurement  of  turbidity,  the  ISO  7027 
standard,  which  measures  turbidity  at  a 
higher  wavelength  than  the  approved 
test  measurement  standards.  The  ISO 
7027  is  an  analytical  method  for  the 
measurement  of  turbidity.  ISO  7027 
measures  turbidity  using  either  90° 
scattered  or  transmitted  light  depending 
on  the  turbidity  concentration 
evaluated.  Although  instruments 
conforming  to  ISO  7027  specifications 
are  similar  to  the  GLI  instrument,  only 
the  GLI  instrument  uses  pulsed, 
multiple  detectors  to  simultaneously 
read  both  90°  scattered  and  transmitted 
light.  EPA  has  no  data  upon  which  to 
evaluate  whether  the  separate  90° 
scattered  or  transmitted  light 
measurement  evaluations  according  to 
the  ISO  7027  method  would  produce 
results  that  are  equivalent  to  results 
produced  using  GU  Method  2,  Standard 
Method  2130B,  or  EPA  Method  180.1. 

Today's  final  rule  also  requires 
continuous  individual  filter  monitoring 
for  turbidity  and  requires  PWSs  to 
calibrate  the  individual  turbidimeter 
according  to  the  turbidimeter 
manufacturer's  instructions.  These 
calibration  instructions  may  constitute 
technical  standards  as  that  term  is 
defined  in  the  ^4TTAA.  EPA  has  looked 
for  voluntary  consensus  standards  with 
regard  to  calibration  of  turbidimeter. 
The  American  Society  for  Testing  and 
Materials  (ASTM)  is  developing  such 
voluntary  consensus  standards; 
however,  there  do  not  appear  to  be  any 


voluntary  consensus  standards  available 
at  this  time. 

E.  Executive  Order  12866,  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866,  (58  FR 
51,735  (October  4, 1993))  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  0MB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  bucigetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  a  "significant  regulatory 
action"  because  it  will  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more.  As  such,  this  action  was 
submitted  to  OMB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  are  documented  in 
the  public  record. 

F.  Executive  Order  12898: 
Environmental  Justice 

Executive  Order  12898  (59  FR  7629) 
establishes  a  Federal  policy  for 
incorporating  environmental  justice  into 
Federal  agency  missions  by  directing 
agencies  to  identify  and  address 
disproportionately  high  and  adverse 
human  health  or  environmental  effects 
of  its  programs,  policies,  and  activities 
on  minority  and  low-income 
populations.  The  Agency  has 
considered  environmental  justice 
related  issues  concerning  the  potential 
impacts  of  this  action  and  has  consulted 
with  minority  and  low-income 
stakeholders. 

Three  aspects  of  today's  rule  comply 
with  the  Environmental  Justice 
Executive  Order  and  they  can  be 
classified  as  follows:  (1)  The  overall 
nature  of  the  rule;  (2)  the  inclusion  of 
sensitive  sub-populations  in  the 
regulatory  development  process;  and  (3) 
the  convening  of  a  stakeholder  meeting 


specifically  to  address  environmental 
justice  issues.  The  lESWTR  applies 
uniformly  to  all  surface  water  and 
GWUDI  systems  that  serve  a  population 
of  at  least  10,000  and  consequently,  the 
health  protection  benefits  this  rule 
provides  are  equal  across  all  income  and 
minority  groups  within  these 
communities.  A  complementary 
regulation  is  under  development  that 
will  address  similar  issues  for  systems 
serving  fewer  than  10,000  people. 

In  addition,  concerns  of  the  sensitive 
sub-populations  were  included  in  the 
lESWTR  through  the  Reg.  Neg.  and  M- 
DBP  Advisory  Committee  process 
undertaken  to  craft  the  regulation.  Both 
Committees  were  chartered  under  the 
FACA  authorization,  and  included  a 
broad  cross-section  of  regulators, 
regulated  communities,  industry,  public 
interest  groups,  and  State  and  local 
public  health  officials.  Representatives 
of  sensitive  sub-populations,  in 
particular  people  with  AIDS, 
participated  in  the  regulatory 
development  process.  Extensive 
discussion  on  setting  treatment 
requirements  that  provide  the  maximum 
feasible  protection  took  place,  and  the 
final  consensus  that  resulted  in  the  rule 
considered  issues  of  affordability, 
equity,  and  safety. 

Finally,  as  part  of  EPA 's 
responsibilities  to  comply  with  E.O. 
12898,  the  Agency  held  a  stakeholder 
meeting  on  March  12, 1998  (EPA  1998e) 
to  address  various  components  of 
pending  drinking  water  regulations;  and 
how  they  may  impact  sensitive  sub- 
populations,  minority  populations,  and 
low-income  populations.  Topics 
discussed  included  treatment 
techniques,  costs  and  benefits,  data 
quality,  health  effects,  and  the 
regulatory  process.  Participants 
included  national.  State,  tribal, 
municipal,  and  individual  stakeholders. 
EPA  conducted  the  meetings  by  video 
conference  call  between  eleven  cities. 
This  meeting  was  a  continuation  of 
stakeholder  meetings  that  started  in 
1995  to  obtain  input  on  the  Agency's 
Drinking  Water  Programs.  The  major 
objectives  for  the  March  12, 1998  (EPA 
1998e)  meeting  were: 

•  Solicit  ideas  horn  Environmental 
Justice  (EJ)  stakeholders  on  known 
issues  concerning  current  drinking 
water  regulatory  efforts; 

•  Identify  key  issues  of  concern  to  EJ 
stakeholders;  and 

•  Receive  suggestions  from  EJ 
stakeholders  concerning  ways  to 
increase  representation  of  EJ 
communities  in  OGWDW  regulatory 
efforts. 

In  addition.  EPA  developed  a  plain- 
English  guide  specifically  for  this 
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meetjihg  to  assist  stakeholders  in 
und^ktanding  the  multiple  and 
sometimes  complex  issues  surrounding 
drinking  water  regulation. 

Overall,  EPA  believes  this  rule  will 
equally  protect  the  health  of  all  minority 
and  |0w  income  populations  within 


lunities  served  by  public  water 
s  regulated  under  this  rule. 


com 
syst^: 

G.  E  Jecutive  Order  13045:  Protection  of 
Chiloren  From  Environmental  Health 
Riskj^  and  Safety  Risks 

Executive  Order  13045  (62  FR  19885. 
April  23,  1997)  applies  to  any  rule 
initiated  after  April  21, 1997,  or 
proposed  after  April  21, 1998,  that  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O.  12866 
and  |[2)  concerns  an  environmental 
health  or  safety  risk  that  EPA  has  reason 
to  believe  may  have  a  disproportionate 
effect  on  children.  If  the  regulatory 
actibji  meets  both  criteria,  the  Agency 
mus^jevaluate  the  environmental  health 
or  saiety  effects  of  the  planned  rule  on 
children,  and  explain  why  the  planned 
regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  the 
Ageiifcy. 

The  final  rule  is  not  subject  to  the 
Executive  Order  because  EPA  published 
a  notice  of  proposed  rulemaking  before 
April  21,  1998.  However,  EPA's  policy 
sincM  November  1, 1995,  is  to 
consistently  and  explicitly  consider 
risks  to  infants  and  children  in  all  risk 
assessments  generated  during  its 
decijsion  making  process  including  the 
settijiig  of  standards  to  protect  public 
health  and  the  environment. 

In  promulgating  the  lESWTR  the 
Agency  recognizes  that  the  health  risks 
assci()iated  with  exposure  to  the 
protJQzoan  Cryptosporidium  are  of 
particular  concern  for  certain  sensitive 
subpbpulations,  including  children  and 
immtinocompromised  individuals. 
Thekp  concerns  were  considered  as  part 
of  th^  regulatory  development  process, 
particularly  in  the  establishment  of  the 
MCtG  for  Cryptosporidium  in  drinking 
wat^t.  and  are  reflected  in  the  final  rule. 
The  teSWTR  establishes  a  Maximum 
Contaminant  Level  Goal  (MCLG)  of  zero 
for  (^Ifyptosporidium  at  the  genus  level, 
taking  into  account  the  need  to  protect 
sen^^ive  populations  (e.g.,  children) 
and  providing  for  an  adequate  margin  of 
safety*  For  public  water  systems  that  use 
surfp|i::e  water,  filter  and  serve  at  least 
10,000  people,  the  Agency  is 
establishing  physical  removal  treatment 
requirements  for  Cryptosporidium.  For 
systjBins  that  use  conventional  or  direct 
filtr^on,  the  Agency  is  strengthening 
the  »cisting  turbidity  standards  for 
finished  water  and  is  also  requiring 


individual  filter  monitoring  to  assist  in 
controlling  pathogen  breakthrough 
during  the  treatment  process. 

H.  Exeinitive  Order  12875:  Enhancing 
the  Intergovernmental  Partnership 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting,  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

EPA  has  concluded  that  this  rule  will 
create  a  mandate  on  State,  local,  and 
tribal  governments  and  that  the  Federal 
government  will  not  provide  all  of  the 
funds  necessary  to  pay  the  direct  costs 
incurred  by  the  State,  local,  and  tribal 
governments  in  complying  with  the 
mandate.  In  developing  this  rule,  EPA 
consulted  with  State  and  local 
governments  to  enable  them  to  provide 
meaningful  and  timely  input  in  the 
development  of  this  rule.  EPA  also 
invited  the  Native  American  Water 
Association  to  participate  in  the  FACA 
process  to  develop  this  rule.  Although 
they  decided  not  to  take  part  in  the 
deliberations,  the  Association  continued 
to  be  informed  of  meetings  and 
developments  through  a  stakeholders 
mailing  list. 

As  described  above  in  Section  VII. 
C.2(e),  EPA  held  extensive  meetings 
with  a  variety  of  State  and  local 
representatives  who  provided 
meaningful  and  timely  input  in  the 
development  of  the  proposed  rule.  State 
and  local  representatives  were  part  of 
the  FACA  committees  involved  in  the 
development  of  this  rule.  Summaries  of 
the  meetings  have  been  included  in  the 
public  docket  for  this  rulemaking.  See 
section  VII.C.2(e)  for  summaries  of  the 
extent  of  EPA's  consultation  with  State, 
local,  and  tribal  governments;  the  nature 
of  the  government  concerns;  and  EPA's 


position  supporting  the  need  to  issue 
the  rule. 

I.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consuhation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  There  are 
very  few  Tribal  surface  water  systems 
that  serve  10,000  or  more  people. 
Moreover,  the  rule  does  not  impose 
requirements  on  the  Tribal  systems  that 
differ  from  those  required  for  other 
water  systems  covered  under  the  rule. 
Accordingly,  the  requirements  of 
section  3Cb)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

J.  Consultation  With  the  Science 
Advisory  Board,  National  Drinking 
Water  Council,  and  Secretary  of  Health 
and  Human  Services 

In  accordance  with  section  1412(d) 
and  (e)  of  SDWA.  EPA  consulted  with 
the  Science  Advisory  Board,  National 
Drinking  Water  Council,  and  Secretary 
of  Health  and  Human  Services,  and 
requested  and  considered  their 
comments  in  developing  this  rule. 

K.  Likely  Effiect  of  Compliance  With  the 
lESWTR  on  the  Technical,  Financial, 
and  Managerial  Capacity  of  Public 
Water  Systems 

Section  1420(d)(3)  of  the  SDWA  as 
-  amended  requires  that,  in  promulgating 
a  NPDWR,  the  Administrator  shall 


include  an  analysis  of  the  likely  effect 
of  compliance  writh  the  regulation  on 
the  technical,  financial,  and  managerial 
capacity  of  public  water  systems.  The 
following  analysis  has  been  perfoimed 
to  fulfill  this  statutory  obligation. 

Overall  water  system  capacity  is 
defined  in  EPA  guidance  (EPA  816-R- 
98-006)  (EPA  1998g)  as  the  ability  to 
plan  for,  achieve,  and  maintain 
compliance  with  appUcable  drinking 
water  standards.  Capacity  has  three 
components:  technical,  managerial,  and 
financial. 

Technical  capacity  is  the  physical  and 
operational  ability  of  a  water  system  to 
meet  SDWA  requirements.  Technical 
capacity  refers  to  the  physical 
infrastructure  of  the  water  system, 
including  the  adequacy  of  source  water 
and  the  adequacy  of  treatment,  storage, 
and  dis^bution  infrastructure.  It  also 
refers  to  the  ability  of  system  personnel 
to  adequately  operate  and  maintain  the 
system  and  to  otherwise  implement 
requisite  technical  knowledge.  A  water 
system's  technical  capacity  can  be 
determined  by  examining  key  issues 
and  questions,  including: 

•  Source  water  adequacy.  Does  the 
system  have  a  reliable  source  of 
drinking  water?  Is  the  source  of 
generally  good  quality  and  adequately 
protected? 

•  Infrastructure  adequacy.  Can  the 
system  provide  water  that  meets  SDWA 
standards?  What  is  the  condition  of  its 
infrastructure,  including  well(s)  or 
source  water  intakes,  treatment,  storage, 
and  distribution?  What  is  the 
infrastructiue's  life  expectancy?  Does 
the  system  have  a  capital  improvement 
plan? 

•  Technical  knowledge  and 
implementation.  Is  the  system's  operator 
certified?  Does  the  operator  have 
sufficient  technical  knowledge  of 
applicable  standards?  Can  the  operator 
effectively  implement  this  technical 
knowledge?  Does  the  operator 
understand  the  system's  technical  and 
operational  characteristics?  Does  the 
system  have  an  effective  operation  and 
maintenance  program? 

Managerial  capacity  is  the  ability  of  a 
water  system  to  conduct  its  affairs  in  a 
manner  enabling  the  system  to  achieve 
and  maintain  compliance  with  SDWA 
requirements.  Managerial  capacity  refers 
to  the  system's  institutional  and 
administrative  capabilities. 

Managerial  capacity  can  be  assessed 
through  key  issues  and  questions, 
including: 

•  Ownership  accountability.  Are  the 
system  owner(s)  clearly  identified?  Can 
they  be  held  accountable  for  the  system? 

•  Staffing  and  organization.  Are  the 
system  operator(s)  and  manager(s) 


clearly  identified?  Is  the  system 
properly  organized  and  staffed?  Do 
personnel  understand  the  management 
aspects  of  regulatory  requirements  and 
system  operations?  Do  they  have 
adequate  expertise  to  manage  water 
system  operations?  Do  personnel  have 
the  necessary  licenses  and 
certifications? 

•  Effective  external  linkages.  Does  the 
system  interact  well  with  customers, 
regulators,  and  other  erttities?  Is  the 
system  aware  of  available  external 
resources,  such  as  technical  and 
financial  assistance? 

Financial  capacity  is  a  water  system's 
ability  to  acquire  and  manage  sufficient 
financial  resources  to  allow  the  system 
to  achieve  and  maintain  compliance 
with  SDWA  requirements. 

Financial  capacity  can  be  assessed 
through  key  issues  and  questions, 
including: 

•  Revenue  sufficiency.  Do  revenues 
cover  costs?  Are  water  rates  and  charges 
adequate  to  cover  the  cost  of  water? 

•  Credit  worthiness.  Is  the  system 
financially  healthy?  Does  it  have  access 
to  capital  through  public  or  private 
sources? 

•  Fiscal  management  and  controls. 
Are  adequate  books  and  records 
maintained?  Are  appropriate  budgeting, 
accounting,  and  financial  planning 
methods  used?  Does  the  system  manage 
its  revenues  effectively? 

1,381  systems  are  affected  by  the 
lESWTR.  Of  these.  691  may  need  to 
modify  their  treatment  process  and 
undertake  turbidity  monitoring,  and 
will  need  to  meet  the  disinfection 
benchmarking  and  turbidity  exceptions 
reporting  requirements.  The  other  690 
systems  will  need  to  do  turbidity 
monitoring  and  will  need  to  meet  the 
disinfection  benchmarking  and  turbidity 
exceptions  reporting  requirements  as 
applicable,  but  will  not  need  to  modify 
their  treatment  process. 

Systems  not  modifying  treatment  will 
need  to  do  tiut>idity  monitoring, 
disinfection  benchmarking,  and 
turbidity  exceptions  reporting.  These 
systems  are  not  generally  expected  to 
require  significantly  increased 
technical,  financial,  or  managerial 
capacity  to  comply  with  these  new 
requirements.  Some  individual  facilities 
may  have  weaknesses  in  one  or  more  of 
these  areas,  but  overall  surface  water 
systems  should  have  or  be  able  to  easily 
obtain  the  capacity  needed  for  these 
activities. 

Systems  needing  to  modify  treatment 
will  employ  one  or  more  of  a  variety  of 
steps.  The  steps  expected  to  be 
employed  by  25%  or  more  of  systems  in 
virtually  all  size  categories  covered  by 
the  rule  are:  install  backwash  water 


polymer  feed  capability;  install 
individual  filter  turbidiimeters;  account 
for  recycle  flow  in  process  control 
decisions;  implement  a  policy  and 
commitment  to  lower  water  quality 
goals;  utilize  alternative  process  control 
testing  equipment;  modify/implement 
process  control  monitoring  and  control; 
and  designate  a  process  control  strategy 
facihtator. 

Furthermore,  there  are  a  number  of 
actions  that  are  expected  to  be  taken 
disproportionately  by  the  smaller  sized 
systems  covered  under  the  lESWTR 
(that  is  to  say,  a  greater  percentage  of 
smaller  sized  systems  will  undertake 
these  activities  than  will  larger  sized 
systems):  These  steps  include: 
Structural  and  mechanical  rapid  mix 
improvements;  filter  underdrain 
retrofits  and  gravel  media;  filter  rate-of- 
flow  controller  replacement;  hydraulic 
improvements  in  flow  distribution/ 
control/measurement;  increase  plant 
staffing;  replace  obsolete  bench  top 
turbidimeters;  purchase  jar  test 
apparatus;  and  train  staff  to  understand 
process  control  strategy. 

For  many  systems  serving  between 
10,000  and  100,000  persons  which  need 
to  make  treatment  modifications  an 
enhancement  of  technical,  financial, 
and  managerial  capacity  may  likely  be 
needed.  As  the  preceding  paragraph 
makes  clear,  these  systems  will  be 
making  structural  improvements  and 
enhancing  laboratory  and  staff  capacity. 
Larger  sized  systems  have  typically 
already  made  these  improvements  as 
part  of  normal  operations.  Meeting  the 
requirements  of  the  lESWTR  will 
require  operating  at  a  higher  level  of 
sophistication  and  in  a  better  state  of 
repair  than  some  plants  in  the  10,000- 
100,000  person  size  category  have 
considered  acceptable  in  the  past. 

Certainly  there  will  be  exceptions 
both  between  10,000  and  100,000 
persons  and  above.  Some  larger  plants 
are  expected  to  find  that  their  technical, 
managerial,  and  financial  capacity 
needs  to  be  upgraded  to  support  the 
system  in  meeting  the  new 
requirements.  Likewise,  some  plants 
serving  10.000-100.000  persons  will 
already  have  more  than  adequate 
technical,  financial,  and  managerial 
capacity  to  meet  these  requirements. 
However,  in  general,  the  systems 
serving  10,000-100,000  persons  needing 
to  make  treatment  modifications  will  be 
the  ones  most  needing  to  enhance  their 
capacity. 

L.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
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Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agei^y  promulgating  the  rule  must 
subitiiit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congkess  and  to  the  Comptroller  General 
of  tb4  Ignited  States.  EPA  will  submit  a 
repdilt  containing  this  rule  and  other 
reqi^iired  information  to  the  U.S.  Senate, 
the  lis.  House  of  Representatives,  and 
the  floraptroUer  General  of  the  United 
Stated  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
Thiftule  is  a  "major  rule"  as  defined  by 
5  ul^.C.  804(2).  This  rule  will  be 
effet^ve  February  16, 1999. 
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For  the  reasons  set  out  in  the 
pre^ble,  title  40  chapter  I  of  the  Code 
of  FWleral  Regulations  is  amended  as 
fbllplivs: 

PAMT  9— (AMENDED] 

l|  [The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Altfiority:  7  U.S.C  135  et  seq.,  136-136y; 
15  U*S.C.  2001,  2003.  2005,  2006,  2601-2671; 
21  miS.C  331),  346a,  348;  31  U.S.C  9701;  33 
U.Si<t.  1251  et  seq..  1311, 1313d,  1314, 1318. 
1321;  1326, 1330. 1342. 1344. 1345  (d)  and 
(e),  obei;  E.0. 11735.  38  PR  21243,  3  CFR, 
197Jl|-1975  Comp.  p.  973;  42  U.S.C  241, 
242^  243,  246.  300f.  300g.  300g-l.  300g-2. 
300^3.  300g-4.  300g-5.  300g-6.  300J-1.  300)- 
2.  3Sbj-3.  300J-4.  300J-9, 1857  «t  seq..  6901- 
6992k.  7401-7671q.  7542.  9601-9657. 11023. 

iio|i|b. 

2.  In  §  9.1  the  table  is  amended  by 
adding  under  the  indicated  heading  the 
new  entries  in  numeiical  order  to  read 
as  follows: 

{9.1!   0MB  approvals  under  the  Papanwork 
RedMCtion  Act 


14U 

14 

141 


40  CFR  citation 


0MB  control 
no. 


National  Primary  DrlnMng  Water 
Regulations 


170 

172 

174-141.175 


2040-0205 
2040-0205 
2040-0205 


PART  141— National  Prtmary  Drinldng 
Water  Regulations 

3.  The  authority  citation  for  part  141 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  300f.  300g-l,  300g-2. 
300g-3.  300g-4.  300g-5.  300g-6,  300)-4. 
300)-9,  and  300)-ll- 

4.  Section  141.2  is  amended  by 
revising  the  definition  of  "ground  water 
imder  the  direct  influence  of  surface 
water"  and  adding  the  following 
definitions  in  alphabetical  order  to  read 
as  follows: 

f  141.2    Deflnltlona. 

•  *        *        •        * 

Comprehensive  performance 
evaluation  (CPE)  is  a  thorough  review 
and  analysis  of  a  treatment  plant's 
performance-based  capabilities  and 
associated  administrative,  operation  and 
maintenance  practices.  It  is  conducted 
to  identify  fsctors  that  may  be  adversely 
impacting  a  plant's  capabUity  to  achieve 
compUance  andTempl^izes  approaches 
that  can  be  implemented  without 
significant  capital  improvements.  For 
purposes  of  compliance  with  subpart  P 
of  this  part,  the  comprehensive 
performance  evaluation  must  consist  of 
at  least  the  following  components: 
Assessment  of  plant  performance; 
evaluation  of  major  tmit  processes; 
identification  and  {nrioritization  of 
performance  limiting  factors; 
assessment  of  the  applicabiUty  of 
comprehensive  technical  assistance;  and 
preparation  of  a  CPE  report. 

•  •        •        *        * 

Disinfection  profile  is  a  summary  of 
daily  Giardia  lamblia  inactivation 
through  the  treatment  plant.  The 
procediue  for  developing  a  disinfection 
profile  is  contained  in  §  141.172. 

*  •        *        •        • 

Filter  profile  is  a  graphical 
representation  of  individual  filter 
performance,  based  on  continuous 
turbidity  measiuements  or  total  particle 
coimts  versus  time  for  an  entire  filter 
run,  from  startup  to  backwash 
inclusively,  that  includes  an  assessment 
of  filter  performance  while  another  filter 
is  being  backwashed. 

*  •        *        »        * 

Ground  water  under  the  direct 
influence  of  surface  water  means  any 
water  beneath  the  surface  of  the  ground 
with  significant  occiurence  of  insects  or 
other  macroorganisms,  algae,  or  large- 
diameter  pathogens  such  as  Giardia 
lamblia  or  (for  subpart  H  systems 
serving  at  least  10,000  people  only) 
Cryptosporidium,  or  significant  and 
relatively  rapid  shifts  in  water 
characteristics  such  as  ttubidity, 
temperature,  conductivity,  or  pH  which 


closely  correlate  to  climatological  or 
surface  water  conditions.  Direct 
influence  must  be  determined  for 
individual  sources  in  accordance  wnth 
criteria  established  by  the  State.  The 
State  determination  of  direct  influence 
may  be  based  on  site-specific 
measiuements  of  water  quality  and/ or 
documentation  of  well  construction 
characteristics  and  geology  with  field 
evaluation. 


Uncovered  finished  water  storage 
facility  is  a  tank,  reservoir,  or  other 
faciUty  used  to  store  water  that  will 
undergo  no  further  treatment  except 
residtul  disinfection  and  is  open  to  the 
atmosphere. 

•  •        *        •        • 

5.  Section  141.32  is  amended  by 
revising  paragraph  (e)(10)  to  read  as 
follows: 

f  141.32    Puliilc  notification. 

*  •        •        *        • 

(10)  Microbiological  contaminants  (for 
use  when  there  is  a  violation  of  the 
treatment  technique  requirements  for 
filtration  and  disinfection  in  subpart  H 
or  subpart  P  of  this  part).  The  United 
States  Environmental  Protection  Agency 
(EPA)  sets  drinking  water  standards  and 
has  determined  that  the  presence  of 
microbiological  contaminants  are  a 
health  concern  at  certain  levels  of 
exposure.  If  water  is  inadequately 
treated,  microbiological  contaminants  in 
that  water  may  cause  disease.  Disease 
symptomsinay  include  diarrhea, 
cramps,  nausea,  and  possibly  )aundice. 
and  any  associated  headaches  and 
fatigue.  These  symptoms,  however,  are 
not  just  associated  with  disease-causing 
organisms  in  drinking  water,  but  also 
may  be  caused  by  a  number  of  factors 
other  than  your  drinking  water.  EPA  has 
set  enforceable  reqtiirements  for  treating 
drinking  water  to  reduce  the  risk  of 
these  adverse  health  effects.  Treatment 
such  as  filtering  and  disinfecting  the 
water  removes  or  destroys 
microbiological  contaminants.  Drinking 
water  which  is  treated  to  meet  EPA 
requirements  is  associated  with  little  to 
none  of  this  risk  and  should  be 
considered  safe. 
•        •        •        *        • 

6.  In  §  141.52.  the  table  is  amended  by 
adding  a  new  entry,  in  numerical  order, 
to  read  as  follows: 


f  141.82   ItaxinMim  contaminant 
for  microMotoglcal  contaminanti. 
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Contaminant 


MCLG     §141.153    Content  of  ttw  reports. 


(5)  CryptosporiOum zero. 


7.  Section  141.70  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

S  141.70    General  requirements. 

*  .     •        •        *        • 

(d)  Additional  requirements  for 
systems  serving  at  least  10,000  people. 
In  addition  to  complying  with 
requirements  in  this  subpart,  systems 
serving  at  least  10,000  people  must  also 
comply  with  the  requirements  in 
subpart  P  of  this  part. 

8.  Section  141.71  is  amended  by 
revising  paragraph  (b)(6)  to  read  as 
follows: 

$141 .71    Criteria  for  avoiding  filtration. 

*  *        »        »        • 
(b)*  •  * 

(6)  The  public  water  system  must 
comply  with  the  requirements  for 
trihalomethanes  in  §§  141.12  and  141.30 
until  December  17,  2001.  After 
December  17,  2001,  the  system  must 
comply  with  the  requirements  for  total 
trihalomethanes,  haloacetic  acids  (five), 
bromate,  chlorite,  chlorine, 
chloramines.  and  chlorine  dioxide  in 
subpart  L  of  this  part. 

*  •        *        *        » 

9.  Section  141.73  is  amended  by 
adding  paragraph  (a)(3)  and  revising 
paragraph  (d)  to  read  as  follows: 

$141.73    Filtration. 

*  *         •         •        * 

(a)*  *  * 

(3)  Beginning  December  17,  2001, 
systems  serving  at  least  10,000  people 
must  meet  the  turbidity  requirements  in 
§  141.173(a). 

*  •        «        *        * 

(d)  Other  filtration  technologies.  A 
public  water  system  may  use  a  filtration 
technology  not  listed  in  paragraphs  (a) 
through  (cjof  this  section  if  it 
demonstrates  to  the  State,  using  pilot 
plant  studies  or  other  means,  that  the 
alternative  filtration  technology,  in 
combination  with  disinfection  treatment 
that  meets  the  requirements  of 
§  141.72(b),  consistently  achieves  99.9 
percent  removal  and/or  inactivation  of 
Giardia  lamblia  cysts  and  99.99  percent 
removal  and/or  inactivation  of  viruses. 
For  a  system  that  makes  this 
demonstration,  the  requirements  of 
paragraph  (b)  of  this  section  apply. 
Beginning  December  17,  2001,  systems 
serving  at  least  10,000  people  must  meet 
the  requirements  for  other  filtration 
technologies  in  §  141.173(b). 

10.  Section  141.153  is  amended  by 
revising  the  first  sentence  of  paraBraoh 
(d)(4)(v)(C)  to  read  as  foUowsT 


(d)*  •  • 

(4)*  *  * 

(v)  *  *  * 

(C)  When  it  is  reported  pursuant  to 
§§  141.73  or  141.173:  The  highest  single 
measurement  and  the  lowest  monthly 
percentage  of  samples  meeting  the 
turbidity  limits  specified  in  §§  141.73  or 
141.173  for  the  filtration  technology 
being  used.  *  *  • 
•        *        •        *        * 

11.  Part  141  is  amended  by  adding  a 
new  subpart  P  to  read  as  follows: 

Subpart  R-Enhanced  Filtration  and 
Disinfection 

Sec. 

141.170  General  requirements. 

141.171  Criteria  for  avoiding  filtration. 

141.172  Disinfection  profiling  and 
benchmarking. 

141.173  Filtration. 

141.174  Filtration  sampling  requirements. 

141.175  Reporting  and  recordkeeping 
requirements. 

§141.170    General  requirements. 

(a)  The  requirements  of  this  subpart  P 
constitute  national  primary  drinking 
water  regulations.  These  regiUations 
establish  requirements  for  filtration  and 
disinfection  that  are  in  addition  to 
criteria  under  which  filtration  and 
disinfection  are  required  under  subpart 
H  of  this  part.  The  requirements  of  this 
subpart  are  applicable  to  subpart  H 
systems  serving  at  least  10,000  people, 
beginning  December  17,  2001  imiess 
otherwise  specified  in  this  subpart.  The 
regulations  in  this  subpart  establish  or 
extend  treatment  technique 
requirements  in  lieu  of  maximum 
contaminant  levels  for  the  following 
contaminants:  Giardia  lamblia,  viruses, 
heterotrophic  plate  count  bacteria, 
Legionella,  Cryptosporidium,  and 
turbidity.  Each  subpart  H  system  serving 
at  least  10,000  people  must  provide 
treatment  of  its  source  water  that 
complies  with  these  treatment 
technique  requirements  and  are  in 
addition  to  those  identified  in  §  141.70. 
The  treatment  technique  requirements 
consist  of  installing  and  properly 
operating  water  treatment  processes 
which  reliably  achieve: 

(1)  At  least  99  percent  (2-log)  removal 
of  Cryptosporidium  between  a  point 
where  the  raw  water  is  not  subject  to 
recontamination  by  surface  water  nmoff 
and  a  point  downstream  before  or  at  the 
first  customer  for  filtered  systems,  or 
Cryptosporidium  control  under  the 
waterahed  control  plan  for  unfiltered 
systems. 

(2)  Compliance  with  the  profiling  and 
benchmark  reqiiirements  under  the 
provisions  of  §  141.172. 


(b)  A  public  water  system  subject  to 
the  requirements  of  this  subpart  is 
considered  to  be  in  compliance  With  the 
requirements  of  paragraph  (a)  of  this 
section  if: 

(1)  It  meets  the  requirements  for 
avoiding  filtration  in  §§  141.71  and 
141.171  and  the  disinfection 
requirements  in  §§  141.72  and  141.172; 
or 

(2)  It  meets  the  applicable  filtration 
requirements  in  either  §  141.73  or 
§  141.173  and  the  disinfection 
requirements  in  §§  141.72  and  141.172. 

(c)  Systems  are  not  permitted  to  begin 
construction  of  uncovered  finished 
water  storage  facilities  beginning 
February  16, 1999. 

§141.171    Critaria  for  avoiding  filtration. 

In  addition  to  the  requirements  of 
§  141.71.  a  public  water  system  subject 
to  the  requirements  of  this  subpart  that 
does  not  provide  filtration  must  meet  all 
of  the  conditions  of  paragraphs  (a)  and 
(b)  of  this  section. 

(a)  Site-specific  conditions.  In 
addition  to  site-specific  conditions  in 
§  141.71(b).  systems  must  maintain  the 
watershed  control  program  under 
§  141.71(b)(2)  to  minimize  the  potential 
for  contamination  by  Cryptosporidium 
oocysts  in  the  source  water.  The 
watershed  control  program  must,  for 
Cryptosporidium: 

(1)  Identify  watershed  characteristics 
and  activities  which  may  have  an 
adverse  effect  on  source  water  quality; 
and 

(2)  Monitor  the  occurrence  of 
activities  which  may  have  an  adverse 
effect  on  source  water  quality. 

(b)  During  the  onsite  inspection 
conducted  under  the  provisions  of 
§  141.71(b)(3).  the  State  must  determine 
whether  the  watershed  control  program 
established  under  §  141.71(b)(2)  is 
adequate  to  limit  potential 
contamination  by  Cryptosporidium 
oocysts.  The  adequacy  of  the  program 
must  be  based  on  the 
comprehensiveness  of  the  watershed 
review;  the  effectiveness  of  the  system's 
program  to  monitor  and  control 
detrimental  activities  occurring  in  the 
watershed;  and  the  extent  to  which  the 
water  system  has  maximized  land 
ownership  and/or  controlled  land  use 
within  the  waterahed. 

§141.172    Disinfection  prof  Ming  and 
benchmarWng. 

(a)  Determination  of  systems  required 
to  profile.  A  public  water  system  subject 
to  the  requirements  of  this  subpart  must 
determine  its  TTHM  annual  average 
using  the  procedure  in  paragraph  (a)(1) 
of  this  section  and  its  HAAS  annual 
average  using  the  procedure  in 
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paragraph  (a)(2)  of  this  section.  The 
annual  average  is  the  arithmetic  average 
of  t|]|e  quarterly  averages  of  four 
contycutive  quarters  of  monitoring. 

(11  The  TTHM  dimual  average  must  be 
thelannual  average  during  the  same 
period  as  is  used  for  the  HAAS  annual 
average. 

HI  Those  systems  that  collected  data 
un^i  $r  the  provisions  of  subpart  M 
(Information  Collection  Rule)  must  use 
the  results  of  the  samples  collected 
during  the  last  four  quarters  of  required 
monitoring  under  §  141.142. 

(ii)  Those  systems  that  use 
"grandfathered"  HAA5  occurrence  data 
thajtlmeet  the  provisions  of  paragraph 
(a)(|4)(ii)  of  this  section  must  use  TTHM 
data  collected  at  the  same  time  under 
the  provisions  of  §§  141.12  and  141.30. 

(lli)  Those  systems  that  use  HAAS 
occurrence  data  that  meet  the  provisions 
of  {)Bragraph  (a)(2)(iii)(A)  of  this  section 
must  use  TTHM  data  collected  at  the 
same  time  imder  the  provisions  of 
§§141.12  and  141.30. 

(2)  The  HAAS  aimual  average  must  be 
the  ennual  average  during  the  same 
period  as  is  used  for  the  TTHM  eumual 
average. 

(i)  Those  systems  that  collected  data 
luider  the  provisions  of  subpart  M 
(Injfbrmation  Collection  Rule)  must  use 
the  results  of  the  samples  collected 
during  the  last  four  quarters  of  required 
mdbitoring  under  §  141.142. 

jil)  Those  systems  that  have  collected 
fou|  quarters  of  HAAS  occurrence  data 
th^t  meets  the  routine  monitoring 
sample  niunber  and  location 
requirements  for  TTHM  in  §§  141.12 
and  141.30  and  handling  and  analytical 
m^^od  requirements  of  §  141.142(b)(1) 
miy  use  those  data  to  determine 
whether  the  requirements  of  this  section 

apbly. 

jii)  Those  systems  that  have  not 
collected  four  quarters  of  HAAS 

9nce  data  that  meets  the 
provisions  of  either  paragraph  (a)(2)(i) 
or  (ti)  of  this  section  by  March  16, 1999 
mi  iBt  either: 

A)  Conduct  monitoring  for  HAAS 
that  meets  the  routine  monitoring 
sample  number  and  location 
remiirements  for  TTHM  in  §§  141.12 
aiid  141.30  and  handling  and  analytical 
method  requirements  of  §  141.142(b)(1) 
tojdetennine  the  HAAS  annual  average 
and  whether  the  requirements  of 
p^ijagraph  (b)  of  this  section  apply.  This 
mbtiitoring  must  be  completed  so  that 
the  applicabiUty  determination  can  be 
made  no  later  than  March  16.  2000,  or 

W)  Comply  with  all  other  provisions 
of]  fliis  section  as  if  the  HAAS 
monitoring  had  been  conducted  and  the 
results  required  compliance  with 
pOVagraph  (b)  of  this  section. 


(3)  The  system  may  request  that  the 
State  approve  a  more  representative 
annual  data  set  than  the  data  set 
determined  under  paragraph  (a)(1)  or  (2) 
of  this  section  for  the  purpose  of 
determining  applicability  of  the 
requirements  of  this  section.  • 

(4)  The  State  may  require  that  a 
system  use  a  more  representative  annual 
data  set  than  the  data  set  determined 
under  paragraph  (a)(1)  or  (2)  of  this 
section  for  the  purpose  of  determining 
applicability  of  the  requirements  of  this 
section. 

(5)  The  system  must  submit  data  to 
the  State  on  the  schedule  in  paragraphs 
(a)(5)(i)  through  (v)  of  this  section. 

(i)  Those  systems  that  collected 
TTHM  and  HAAS  data  under  the 
provisions  of  subpart  M  (Information 
Collection  Rule),  as  required  by 
paragraphs  (a)(l)(i)  and  (a)(2)(i)  of  this 
section,  must  submit  the  results  of  the 
samples  collected  during  the  last  12 
months  of  required  monitoring  under 
§  141.142  not  later  than  December  16. 
1999. 

(ii)  Those  systems  that  have  collected 
four  consecutive  quarters  of  HAAS 
occurrence  data  that  meets  the  routine 
monitoring  sample  number  and  location 
for  TTHM  in  §§  141.12  and  141.30  and 
handling  and  analytical  method 
requirements  of  §  141.142(b)(1),  as 
allowed  by  paragraphs  (a)(l)(ii)  and 
(a)(2)(ii)  of  this  section,  must  submit 
those  data  to  the  State  not  later  than 
April  16, 1999.  Until  the  State  has 
approved  the  data,  the  system  must 
conduct  monitoring  for  HAAS  using  the 
monitoring  requirements  specified 
imder  paragraph  (a)(2)(iii)  of  this 
section. 

(iii)  Those  systems  that  conduct 
monitoring  for  HAAS  using  the 
monitoring  requirements  specified  by 
paragraphs  (a)(l)(iii)  and  (a)(2)(iii)(A)  of 
this  section,  must  submit  TTHM  and 
HAAS  data  not  later  than  March  16, 
2000. 

(iv)  Those  systems  that  elect  to 
comply  with  all  other  provisions  of  this 
section  as  if  the  HAAS  monitoring  had 
been  conducted  and  the  results  required 
compliance  with  this  section,  as 
allowed  under  paragraphs  (a)(2)(iii)(B) 
of  this  section,  must  notify  the  State  in 
writing  of  their  election  not  later  than 
December  16, 1999. 

(v)  If  the  system  elects  to  request  that 
the  State  approve  a  more  representative 
annual  data  set  than  the  data  set 
determined  under  paragraph  (a)(2)(i)  of 
this  section,  the  system  must  submit 
this  request  in  writing  not  later  than 
December  16, 1999. 

(6)  Any  system  having  either  a  TTHM 
annual  average  >0.064  mg/L  or  an  HAAS 
annual  average  >0.048  mg/L  during  the 


period  identified  in  paragraphs  (a)(1) 
and  (2)  of  this  section  must  comply  with 
paragraph  (b)  of  this  section. 

(b)  Disinfection  profiling.  (1)  Any 
system  that  meets  the  criteria  in 
paragraph  (a)(6)  of  this  section  must 
develop  a  disinfection  profile  of  its 
disinfection  practice  for  a  period  of  up 
to  three  years. 

(2)  The  system  must  monitor  daily  for 
a  period  of  12  consecutive  calendar 
months  to  determine  the  total  logs  of 
inactivation  for  each  day  of  operation, 
based  on  the  CT99.9  values  in  Tables 
1.1-1.6,  2.1.  and  3.1  of  §  141.74(b).  as 
appropriate,  through  the  entire 
treatment  plant.  This  system  must  begin 
this  monitoring  not  later  than  March  16, 
2000.  As  a  minimum,  the  system  with 
a  single  point  of  disinfectant  application 
prior  to  entrance  to  the  distribution 
system  must  conduct  the  monitoring  in 
paragraphs  (b)(2)(i)  through  (iv)  of  this 
section.  A  system  with  more  than  one 
point  of  disinfectant  application  must 
conduct  the  monitoring  in  paragraphs 
(b)(2)(i)  through  (iv)  of  this  section  for 
each  disinfection  segment.  The  system 
must  monitor  the  parameters  necessary 
to  determine  the  total  inactivation  ratio, 
using  analytical  methods  in  §  141.74(a). 
as  follows: 

(i)  The  temperature  of  the  disinfected 
water  must  be  measured  once  per  day  at 
each  residual  disinfectant  concentration 
sampling  point  during  peak  hourly  flow, 
(ii)  If  uie  system  uses  chlorine,  the  pH 
of  the  disinfected  water  must  be 
measured  once  per  day  at  each  chlorine 
residual  disinfectant  concentration 
sampling  point  during  peak  hourly  flow. 

(iii)  The  disinfectant  contact  time(s) 
("T")  must  be  determined  for  each  day 
duringpeak  hourly  flow. 

(iv)  Ine  residual  disinfectant 
concentration(s)  ("C")  of  the  water 
before  or  at  the  first  customer  and  prior 
to  each  additional  point  of  disinfection 
must  be  measured  each  day  during  peak 
hourly  flow. 

(3)  In  lieu  of  the  monitoring 
conducted  under  the  provisions  of 
paragraph  (b)(2)  of  this  section  to 
develop  the  disinfection  profile,  the 
system  may  elect  to  meet  the 
requirements  of  paragraph  (b)(3)(i)  of 
this  section.  In  addition  to  the 
monitoring  conducted  under  the 
provisions  of  paragraph  (b)(2)  of  this 
section  to  develop  the  disinfection 
profile,  the  system  may  elect  to  meet  the 
requirements  of  paragraph  (b)(3)(ii)  of 
this  section. 

(i)  A  PWS  that  has  three  years  of 
existing  operational  data  may  submit 
those  data,  a  profile  generated  using 
those  data,  and  a  request  that  the  State 
approve  use  of  those  data  in  lieu  of 
monitoring  imder  the  provisions  of 
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paragraph  (b)(2)  of  this  section  not  later 
than  March  16,  2000.  The  State  must 
determine  whether  these  operational 
data  are  substantially  equivalent  to  data 
collected  under  the  provisions  of 
paragraph  (b)(2)  of  this  section.  These 
data  must  also  be  representative  of 
Giardia  lamblia  inactivation  through  the 
entire  treatment  plant  and  not  just  of 
certain  treatment  segments.  Until  the 
State  approves  this  request,  the  system 
is  required  to  conduct  monitoring  under 
the  provisions  of  paragraph  (b)(2)  of  this 
section. 

(ii)  In  addition  to  the  disinfection 
profile  generated  under  paragraph  (b)(2) 
of  this  section,  a  PWS  that  has  existing 
operational  data  may  use  those  data  to 
develop  a  disinfection  profile  for 
additional  years.  Such  systems  may  use 
these  additional  yearly  disinfection 
profiles  to  develop  a  benchmark  under 
the  provisions  of  paragraph  (c)  of  this 
section.  The  State  must  determine 
whether  these  operational  data  are 
substantially  equivalent  to  data 
collected  under  the  provisions  of 
paragraph  (b)(2)  of  this  section.  These 
data  must  also  be  representative  of 
inactivation  through  the  entire 
treatment  plant  and  not  just  of  certain 
treatment  segments. 

(4)  The  system  must  calculate  the 
total  inactivation  ratio  as  follows: 

(i)  If  the  system  uses  only  one  point 
of  disinfectant  application,  the  system 
may  determine  the  total  inactivation 
ratio  for  the  disinfection  segment  based 
on  either  of  the  methods  in  paragraph 
(b)(4)(i)(A)  or  (b)(4)(i)(B)  of  this  section. 

(A)  Determine  one  inactivation  ratio 
(CTcalc/CT99.9)  before  or  at  the  first 
customer  during  peak  hourly  flow. 

(B)  Determine  successive  CTcalc/ 
CT99.9  values,  representing  sequential 
inactivation  ratios,  between  the  point  of 
disinfectant  application  and  a  point 
before  or  at  the  first  customer  during 
peak  hourly  flow.  Under  this 
alternative,  the  system  must  calculate 
the  total  inactivation  ratio  by 
determining  (CTcalc/CT99.9)  for  each 
sequence  and  then  adding  the  (CTcalc/ 
CT99.9)  values  together  to  determine  (Z 
(CTcalc/CT99  9)). 

(ii)  If  the  system  uses  more  than  one 
point  of  disinfectant  application  before 
the  first  customer,  the  system  must 
determine  the  CT  value  of  each 
disinfection  segment  immediately  prior 
to  the  next  point  of  disinfectant 
application,  or  for  the  final  segment, 
before  or  at  the  first  customer,  during 
peak  hourly  flow.  The  (CTcalc/CT99  9) 
value  of  each  segment  and  ((CTcalc/ 
CT99.9))  must  be  calculated  using  the 
method  in  paragraph  (b)(4)(i)  of  this 
section. 


(iii)  The  system  must  determine  the 
total  logs  of  inactivation  by  multiplying 
the  value  calculated  in  paragraph 
(b)(4)(i)  or  (ii)  of  this  section  by  3.0. 

(5)  A  system  that  uses  either 
chloramines  or  ozone  for  primary 
disinfection  must  also  calculate  the  logs 
of  inactivation  for  viruses  using  a 
method  approved  by  the  State. 

(6)  The  system  must  retain 
disinfection  profile  data  in  graphic 
form,  as  a  spreadsheet,  or  in  some  other 
format  acceptable  to  the  State  for  review 
as  part  of  sanitary  surveys  conducted  by 
the  State. 

(c)  Disinfection  benchmarking.  (1) 
Any  system  required  to  develop  a 
disinfection  profile  imder  the  provisions 
of  paragraphs  (a)  and  (b)  of  this  section 
and  that  decides  to  make  a  significant 
change  to  its  disinfection  practice  must 
consult  with  the  State  prior  to  making 
such  change.  Significant  changes  to 
disinfection  practice  are: 

(i)  Changes  to  the  point  of 
disinfection; 

(ii)  Changes  to  the  disinfectant(s)  used 
in  the  treatment  plant; 

(iii)  Changes  to  the  disinfection 
process;  and 

(iv)  Any  other  modification  identified 
by  the  State. 

(2)  Any  system  that  is  modifying  its 
disinfection  practice  must  calculate  its 
disinfection  benchmark  using  the 
procedure  specified  in  paragraphs 
(c)(2)(i)  through  (ii)  of  this  section, 
(i)  For  each  year  of  profiling  data 
collected  and  calculated  under 
paragraph  (b)  of  this  section,  the  system 
must  determine  the  lowest  average 
monthly  Giardia  lamblia  inactivation  in 
each  year  of  profiling  data.  The  system 
must  determine  the  average  Giardia 
lamblia  inactivation  for  each  calendar 
month  for  each  year  of  profiling  data  by 
dividing  the  sum  of  daily  Giardia 
lamblia  of  inactivation  by  the  number  of 
values  calculated  for  that  month. 

(ii)  The  disinfection  benchmark  is  the 
lowest  monthly  average  value  (for 
systems  with  one  year  of  profiling  data) 
or  average  of  lowest  monthly  average 
values  (for  systems  with  more  than  one 
year  of  profiling  data)  of  the  monthly 
logs  of  Giardia  lamblia  inactivation  in 
each  yeeir  of  profiling  data. 

(3)  A  system  that  uses  either 
chloramines  or  ozone  for  primary 
disinfection  must  also  calculate  the 
disinfection  benchmark  for  viruses 
using  a  method  approved  by  the  State. 

(4)  The  system  must  submit 
information  in  paragraphs  (c)(4)(i) 
through  (iii)  of  this  section  to  the  State 
as  part  of  its  consultation  process. 

(i)  A  description  of  the  proposed 
change; 


(ii)  The  disinfection  profile  for 
Giardia  lamblia  (and,  if  necessary, 
viruses)  under  paragraph  (b)  of  this 
section  and  benchmark  as  required  by 
paragraph  (c)(2)  of  this  section;  and 

(iii)  An  analysis  of  how  the  proposed 
change  will  affect  the  current  levels  of 
disinfection. 

§141.173    FiKratiofi. 

A  public  water  system  subject  to  the 
requirements  of  this  subpart  that  does 
not  meet  all  of  the  criteria  in  this 
subpart  and  subpart  H  of  this  part  for 
avoiding  filtration  must  provide 
treatment  consisting  of  both 
disinfection,  as  specified  in  §  141.72(b), 
and  filtration  treatment  which  complies 
v«th  the  requirements  of  paragraph  (a) 
or  (b)  of  this  section  or  §  141.73  (b)  or 
(c)  by  December  1 7,  2001 . 

(a)  Conventional  filtration  treatment 
or  direct  filtration.  (1)  For  systems  using 
conventional  filtration  or  direct 
filtration,  the  turbidity  level  of 
representative  samples  of  a  system's 
filtered  water  must  be  less  than  or  equal 
to  0.3  NTU  in  at  least  95  percent  of  the 
measurements  taken  each  month, 
measured  as  specified  in  §  141.74(a)  and 
(c). 

(2)  The  turbidity  level  of 
representative  samples  of  a  system's 
filtered  water  muist  at  no  time  exceed  1 
NTU,  measured  as  specified  in 

§  141.74(a)  and  (c). 

(3)  A  system  that  uses  lime  softening 
may  acidify  representative  samples 
prior  to  analysis  using  a  protocol 
approved  by  the  State. 

(b)  Filtration  technologies  other  than 
conventional  filtration  treatment,  direct 
filtration,  slow  sand  filtration,  or 
diatomaceous  earth  filtration.  A  public 
water  system  may  use  a  filtration 
technology  not  listed  in  paragraph  (a)  of 
this  section  or  in  §  141.73(b)  or  (c)  if  it 
demonstrates  to  the  State,  using  pilot 
plant  studies  or  other  means,  that  the 
alternative  filtration  technology,  in 
combination  with  disinfection  treatment 
that  meets  the  requirements  of 

§  141.72(b),  consistently  achieves  99.9 
percent  removal  and/or  inactivation  of 
Giardia  lamblia  cysts  and  99.99  percent 
removal  and/or  inactivation  of  viruses, 
and  99  percent  removal  of 
Cryptosporidium  oocysts,  and  the  State 
approves  the  use  of  the  filtration 
technology.  For  each  approval,  the  State 
will  set  turbidity  performance 
requirements  that  the  system  must  meet 
at  least  95  percent  of  the  time  and  that 
the  system  may  not  exceed  at  any  time 
at  a  level  that  consistently  achieves  99.9 
percent  removal  and/or  inactivation  of 
Giardia  lamblia  cysts.  99.99  percent 
removal  and/or  inactivation  of  viruses. 
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ant .  99  percent  removal  of 
}tosporidium  oocysts. 


fV  1.174    Filtration  sampling 
nn  Mraments. 

( fu  Monitoring  requirements  for 
systems  using  filtration  treatment.  In 
ad<lition  to  monitoring  required  by 
§  1  tl.74,  a  public  water  system  subject 
to  1  he  requirements  of  this  subpart  that 
pr0yides  conventional  filtration 
tre^lment  or  direct  filtration  must 
conduct  continuous  monitoring  of 
tumidity  for  each  individual  filter  using 
an  Approved  method  in  §  141.74(a)  and 
must  calibrate  turbidimeters  using  the 
procedure  specified  by  the 
manufactiuer.  Systems  must  record  the 
results  of  individual  filter  monitoring 
every  15  minutes. 

fb)  If  there  is  a  failure  in  the 
continuous  turbidity  monitoring 
eqtnpment,  the  system  must  conduct 
grab  sampling  every  four  hoius  in  lieu 
of  iqontinuous  monitoring,  but  for  no 
m6ie  than  five  working  days  following 
th( )  failure  of  the  equipment. 

9 141.175    Reporting  and  recordkeeping 
l^lrements. 
.  addition  to  the  reporting  and 

jrdkeeping  requirements  in  §  141.75, 
a  public  water  system  subject  to  the 
requirements  of  this  subpart  that 
pipvides  conventional  filtration 
tre$tment  or  direct  filtration  must  roport 
m^ithly  to  the  State  the  information 
spiQcified  in  paragraphs  (a)  and  (b)  of 
this  section  beginning  December  17, 
2001.  In  addition  to  the  reporting  and 
recordkeeping  requirements  in  §  141.75, 
a  public  water  system  subject  to  the 
rc^juirements  of  this  subpart  that 
provides  filtration  approved  under 
§  141.173(b)  must  report  monthly  to  the 
State  the  information  specified  in 
p^^graph  (a)  of  this  section  begiiming 
DecemW  17,  2001.  The  reporting  in 
paragraph  (a)  of  this  section  is  in  lieu  of 
thje  reporting  specified  in  §  141.75(b)(1). 

jfla)  Turbidity  measurements  as 
required  by  §  141.173  must  be  reported 
within  10  days  after  the  end  of  each 
month  the  system  serves  water  to  the 
ptiblic.  Information  that  must  be 
jrted  includes: 

\l)  The  total  number  of  filtered  water 
}idity  measurements  taken  during 

I  month. 

(2)  The  number  and  percentage  of 

tered  water  turbidity  measurements 
taken  during  the  month  which  are  less 
tban  or  equal  to  the  turbidity  limits 
siiecified  in  §  141.173(a)  or  (b). 

13)  The  date  and  value  of  any 
tiirbidity  measiuements  taken  during 
tbe  month  which  exceed  1  NTU  for 
systems  using  conventional  filtration 
ti  aatment  or  direct  filtration,  or  which 


exceed  the  maximum  level  set  by  the 
State  under  §  141.173(b). 

(b)  Systems  must  maintain  the  results 
of  individual  filter  monitoring  taken 
under  §  141.174  for  at  least  three  years. 
Systems  must  report  that  they  have 
conducted  individual  filter  turbidity 
monitoring  imder  §  141.174  within  10 
days  after  the  end  of  each  month  the 
system  serves  water  to  the  pubUc. 
Systems  must  report  individual  filter 
turbidity  measurement  results  taken 
under  §  141.174  within  10  days  after  the 
end  of  each  month  the  system  serves 
water  to  the  pubUc  only  if 
measurements  demonstrate  one  or  more 
of  the  conditions  in  paragraphs  (b)(1) 
through  (4)  of  this  section.  Systems  that 
use  lime  softening  may  apply  to  the 
State  for  alternative  exceedance  levels 
for  the  levels  specified  in  paragraphs 
(b)(1)  through  (4)  of  this  section  if  they 
can  demonstrate  that  higher  tiubidity 
levels  in  individual  filters  are  due  to 
lime  carryover  only  and  not  due  to 
d^raded  filter  performance. 

U)  For  any  individual  filter  that  has 
a  measiued  turbidity  level  of  greater 
than  1.0  NTU  in  two  consecutive 
measurements  taken  15  minutes  apart, 
the  system  must  report  the  filter 
niunber,  the  turbidity  measurement,  and 
the  date(8)  on  which  the  exceedance 
occiured.  In  addition,  the  system  must 
either  produce  a  filter  profile  for  the 
filter  within  7  days  of  the  exceedance  (if 
the  system  is  not  able  to  identify  an 
obvious  reason  for  the  abnormal  filter 
performance)  and  report  that  the  profile 
has  been  produced  or  report  the  obvious 
reason  for  the  exceedance. 

(2)  For  any  individual  filter  that  has 
a  measured  turbidity  level  of  greater 
than  0.5  NTU  in  two  consecutive 
measurements  taken  15  minutes  apart  at 
the  end  of  the  first  four  hours  of 
continuous  filter  operation  after  the 
filter  has  been  backwashed  or  otherwise 
taken  offline,  the  system  must  report  the 
filter  number,  the  turbidity,  and  the 
date(s)  on  which  the  exceedance 
occiured.  In  addition,  the  system  must 
either  produce  a  filter  profile  for  the 
filter  within  7  days  of  the  exceedance  (if 
the  system  is  not  able  to  identify  an 
obvious  reason  for  the  abnormal  filter 
performance)  and  report  that  the  profile 
has  been  produced  or  report  the  obvious 
reason  for  the  exceedance. 

(S^For  any  individual  filter  that  has 
a  measured  turbidity  level  of  greater 
than  1.0  NTU  in  two  consecutive 
measurements  taken  15  minutes  apart  at 
any  time  in  each  of  three  consecutive 
months,  the  system  must  report  the 
filter  number,  the  turbidity 
measurement,  and  the  date(s)  on  which 
the  exceedance  occurred.  In  addition, 
the  system  must  conduct  a  self- 


assessment  of  the  filter  within  14  days 
of  the  exceedance  and  report  that  the 
self-assessment  was  conducted.  The  self 
assessment  must  consist  of  at  least  the 
following  components:  assessment  of 
filter  performance;  development  of  a 
filter  profile:  identification  and 
prioritization  of  factors  limiting  filter 
performance;  assessment  of  the 
apphcability  of  corrections:  and 
preparation  of  a  filter  self-assessment 
report. 

(4)  For  any  individual  filter  that  has 
a  measured  turbidity  level  of  greater 
than  2.0  NTU  in  two  consecutive 
measurements  taken  15  minutes  apart  at 
any  time  in  each  of  two  consecutive 
months,  the  system  must  report  the 
filter  number,  the  turbidity 
measurement,  and  the  date(s)  on  which 
the  exceedance  occurred.  In  addition, 
the  system  must  arrange  for  the  conduct 
of  a  comprehensive  performance 
evaluation  by  the  State  or  a  third  party 
approved  by  the  State  no  later  than  30 
days  following  the  exceedance  and  have 
the  evaluation  completed  and  submitted 
to  the  State  no  later  than  90  days 
following  the  exceedance. 

PART  142— NATIONAL  PRIMARY 
DRINKING  WATER  REGULATIONS 
IMPLEMENTATION 

12.  The  authority  citation  for  Fart  142 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  300f.  300g-l,  300^-2. 
300g-3,  300g-4,  300g-S,  300g-«.  300J-4. 
300i-9.  and  300i-ll- 

13.  Section  142.14  is  amended  by 
revising  paragraphs  (a)(3).  (a)(4)(i),  and 
(a)(4)(ii)  introductory  text,  and  adding 
paragraph  (a)(7)  to  read  as  follows: 

S142.14    Records  kept  by  States. 

(a)  •  *  • 

(3)  Records  of  tiu-bidity  measurements 
must  be  kept  for  not  less  than  one  year. 
The  information  retained  must  be  set 
forth  in  a  form  which  makes  possible 
comparison  with  the  limits  specified  in 
§§141.71. 141.73, 141.173  and  141.175 
of  this  chapter.  Until  June  29, 1993.  for 
any  pubUc  water  system  which  is 
providing  filtration  treatment  and  until 
December  30, 1991,  for  any  public  water 
system  not  providing  filtration 
treatment  and  not  required  by  the  State 
to  provide  filtration  treatment,  records 
kept  must  be  set  forth  in  a  form  which 
makes  possible  comparison  with  the 
limits  contained  in  §  141.13  of  this 
chapter. 
•        •        •        •        • 

(4)(i)  Records  of  disinfectant  residual 
measurements  and  other  parameters 
necessary  to  document  disinfection 
efiiectiveness  in  accordance  with 
§§  141.72  and  141.74  of  this  chapter  and 
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the  reporting  requirements  of  §§  141.75 
and  141.175  of  this  chapter  must  be  kept 
for  not  less  than  one  year. 

(ii)  Records  of  decisions  made  on  a 
system-by-system  and  case-by-case  basis 
under  provisions  of  part  141,  subpart  H 
or  subpart  P  of  this  chapter,  must  be 
made  in  writing  and  kept  at  the  State. 
*        *        »        •        * 

(7)  Any  decisions  made  piusuant  to 
the  provisions  of  part  141,  subpart  P  of 
this  chapter. 

(i)  Records  of  systems  consulting  with 
the  State  concerning  a  modification  to 
disinfection  practice  under  §  141.172(c) 
of  this  chapter,  including  the  status  of 
the  consultation. 

(ii)  Records  of  decisions  that  a  system 
using  alternative  filtration  technologies, 
as  allowed  under  §  141.173(b)  of  this 
chapter,  can  consistently  achieve  a  99.9 
percent  removal  and/or  inactivation  of 
Giardip  lamblia  cysts,  99.99  percent 
removal  and/or  inactivation  of  viruses, 
and  99  percent  removal  of 
Cryptosporidium  oocysts.  The  decisions 
must  include  State-set  enforceable 
turbidity  limits  for  each  system.  A  copy 
of  the  decision  must  be  kept  until  the 
decision  is  reversed  or  revised.  The 
State  must  provide  a  copy  of  the 
decision  to  the  system. 

(iii)  Records  of  systems  required  to  do 
filter  self-assessment,  CPE,  or  CCP 
imder  the  requirements  of  §  141.175  of 
this  chapter. 
»        *        *        »        » 

14.  Section  142.15  is  amended  by 
adding  paragraph  (c)(5)  to  read  as 
follows: 

§  142.15    Reports  by  States. 

*        *        •        •        • 

(c)*  *  * 

(5)  Sanitary  surveys.  A  list  of  subpart 
H  systems  that  have  had  a  sanitary 
survey  completed  diuing  the  previous 
year  and  an  annual  evaluation  of  the 
State's  program  for  conducting  sanitary 
surveys  under  §  141.16(b)(3)  of  this 
chapter. 
***** 

15.  Section  142.16  is  amended  by 
redesignating  paragraph  {b)(l)  as 
(b)(l)(i),  and  adding  paragraphs 
(b)(l)(ii),  (b)(3),  and  (g)  to  read  as 
follows: 

§142.16    Special  primacy  requirements. 

(b)*  *  * 

(1)  Enforceable  requirements,  (i) 

(ii)  States  must  have  the  appropriate 
rules  or  other  authority  to  assure  that 
PWSs  respond  in  writing  to  significant 
deficiencies  outlined  in  sanitary  survey 
reports  required  under  paragraph  (b)(3) 


of  this  section  no  later  than  45  days  after 
receipt  of  the  report,  indicating  how  and 
on  what  schedule  the  system  will 
address  significant  deficiencies  noted  in 
the  survey. 

(iii)  States  must  have  the  appropriate 
rules  or  other  authority  to  assure  that 
PWSs  take  necessary  steps  to  address 
significant  deficiencies  identified  in 
sanitary  survey  reports  required  under 
paragraph  (b)(3)  of  this  section,  if  such 
deficiencies  are  within  the  control  of  the 
PWS  and  its  governing  body. 
***** 

(3)  Sanitary  survey.  In  addition  to  the 
general  requirements  for  sanitary 
surveys  contained  in  §  142.10(b)(2),  an 
application  must  describe  how  the  State 
will  implement  a  sanitary  survey 
program  that  meets  the  requirements  in 
paragraphs  (b)(3)(i)  through  (v)  of  this 
section.  For  the  purposes  of  this 
paragraph,  "sanitary  survey"  means  an 
onsite  review  of  the  water  soim:e 
(identifying  sources  of  contamination 
using  results  of  source  water 
assessments  where  available),  facilities, 
equipment,  operation,  maintenance,  and 
monitoring  comphance  of  a  public 
,  water  system  to  evaluate  the  adequacy 
of  the  system,  its  sources  and  operations 
and  the  distribution  of  safe  drinking 
water. 

(i)  The  State  must  conduct  sanitary 
surveys  for  all  siu-face  water  systems 
(including  groundwater  under  the 
influence)  that  address  the  eight 
sanitary  survey  components  listed  in 
paragraphs  (b)(3)(i)(A)  through  (H)  of 
this  section  no  less  frequently  than 
every  three  years  for  community 
systems  and  no  less  frequently  than 
every  five  years  for  noncommunity 
systems.  The  State  may  allow  sanitary 
surveys  conducted  after  December  1995 
to  serve  as  the  first  set  of  required 
sanitary  surveys  if  the  surveys  address 
the  eight  sanitary  siuvey  components 
listed  in  paragraphs  (b)(3)(i)(A)  through 
(H)  of  this  section. 

(A)  Source. 

(B)  Treatment. 

(C)  Distribution  system. 

(D)  Finished  water  storage. 

(E)  Fhunps,  pump  facilities,  and 
controls. 

(F)  Monitoring  and  reporting  and  data 
verification. 

(G)  System  management  and 
operation. 

(H)  Operator  compliance  with  State 
requirements. 

(ii)  For  community  systems 
determined  by  the  State  to  have 
outstanding  performance  based  on  prior 
sanitary  surveys,  subsequent  sanitary 
surveys  may  be  conducted  no  less  than 
every  five  years.  In  its  primacy 


application,  the  State  must  describe 
how  it  will  decide  whether  a  system  has 
outstanding  performance  and  is  thus 
eligible  for  sanitary  surveys  at  a  reduced 
fr«quency. 

(iii)  Components  of  a  sanitary  survey 
may  be  completed  as  part  of  a  staged  or 
phased  state  review  process  within  the 
established  frequency. 

(iv)  When  conducting  sanitary 
surveys  for  systems  required  to  comply 
with  the  disinfection  profiling 
requirements  in  §  141.172  of  this 
chapter,  the  State  must  also  review  the 
disinfection  profile  as  part  of  the 
sanitary  survey. 

(v)  hi  its  primacy  application,  the 
State  must  describe  how  it  will  decide 
whether  a  deficiency  identified  during  a 
sanitary  survey  is  significant  for  the 
purposes  of  paragraph  (b)(l)(ii)  of  this 
section. 
***** 

(g)  Requirements  for  States  to  adopt 
40  CFR  part  141.  subpart  P  Enhanced 
Filtration  and  Disinfection.  In  addition 
to  the  general  primacy  requirements 
enumerated  elsewhere  in  this  part, 
including  the  requirement  that  State 
provisions  are  no  less  stringent  than  the 
federal  requirements,  an  application  for 
approval  of  a  State  program  revision 
that  adopts  40  CFR  part  141,  subpart  P 
Enhanced  Filtration  and  Disinfection, 
must  contain  the  information  specified 
in  this  paragraph: 

(1)  Enforceable  requirements.  States 
must  have  the  appropriate  rules  or  other 
authority  to  require  PWSs  to  conduct  a 
Composite  Correction  Program  (CCP) 
and  to  assure  that  PWSs  implement  any 
foUowup  recommendations  that  result 
as  part  of  the  CCP.  The  CCP  consists  of 
two  elements — a  Comprehensive 
Performance  Evaluation  (CPE)  and 
Comprehensive  Technical  Assistance 
(CTA).  A  CPE  is  a  thorough  review  and 
analysis  of  a  plant's  performance-based 
capabilities  and  associated 
administrative,  operation  and 
maintenance  practices.  It  is  conducted 
to  identify  factors  that  may  be  adversely 
impacting  a  plant's  capabihty  to  achieve 
compliance  and  emphasizes  approaches 
that  can  be  implemented  without 
significant  capital  improvements.  A 
CTA  is  the  performance  improvement 
phase  that  is  implemented  if  the  CPE 
results  indicate  improved  performance 
potential.  During  the  CTA  phase,  the 
system  must  identify  and  systematically 
address  plant-specific  factors.  The  CTA 
is  a  combination  of  utilizing  CPE  resuhs 
as  a  basis  for  foUowup,  implementing 
process  control  priority-setting 
techniques  and  maintaining  long-term 
involvement  to  systematically  train  staff 
and  administrators. 


Federal  Register /Vol.  63,  No.  241 /Wednesday,  December  16.  1998 /Rules  and  Regulations      69521 


(; ;  State  practices  or  procedures,  (i) 
Sedtion  141.172(a)(3)  of  this  chapter— 
HoW  the  State  will  approve  a  more 
representative  annual  data  set  than  the 
data  set  determined  under  §  141.172 
(a)(1)  or  (2)  of  this  chapter  for  the 
pufpose  of  determining  applicability  of 
the  iequirements  of  §  141.172  of  this 
ch^^ter. 

(ip  Section  141.172(b)(5)  of  this 
ch^bter — How  the  State  will  approve  a 
me^iod  to  calculate  the  logs  of 
ina£tivation  for  viruses  for  a  system  that 
used  either  chloramines  or  ozone  for 
primary  disinfection. 

(lii)  Section  141.172(c)  of  this 
chapter — How  the  State  will  consult 


with  PWSs  to  evaluate  modifications  to 
disinfection  practice. 

(iv)  Section  141.173(b)  of  Uiis 
chapter — For  filtration  technologies 
other  than  conventional  filtration 
treatment,  direct  filtration,  slow  sand 
filtration,  or  diatomaceous  earth 
filtration,  how  the  State  will  determine 
that  a  public  water  system  may  use  a  . 
filtration  technology  if  the  PWS 
demonstrates  to  the  State,  using  pilot 
plant  studies  or  other  means,  that  the 
alternative  filtration  technology,  in 
combination  with  disinfection  treatment 
that  meets  the  requirements  of 
§  141.172(b)  of  this  chapter,  consistently 
achieves  99.9  percent  removal  and/or 
inactivation  of  Giardia  lamblia  cysts 


and  99.99  percent  removal  and/or 
inactivation  of  viruses,  and  99  percent 
removal  of  Cryptosporidium  oocysts. 
For  a  system  that  makes  this 
demonstration,  how  the  State  will  set 
tiurbidity  performance  requirements  that 
the  system  must  meet  95  percent  of  the 
time  and  that  the  system  may  not 
exceed  at  any  time  at  a  level  that 
consistently  achieves  99.9  percent 
removal  and/or  inactivation  of  Giardia 
lamblia  cysts,  99.99  percent  removal 
and/or  inactivation  of  viruses,  and  99 
percent  removal  of  Cryptosporidium 
oocysts. 
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FEDERAL  ELECTION  COMMISSION 

1 1  CFR  Parts  9003,  9004,  9007, 9008, 
9032, 9033i  9034,  9035,  9036  and  9038 

[Notice  1998-18] 

Public  Financing  of  Presidential 
Primary  and  General  Election 
Candidates 

agency:  Federal  Election  Commission. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Federal  Election 
Commission  requests  comments  on 
proposed  changes  to  its  rules  governing 
publicly  financed  Presidential  primary 
and  general  election  candidates.  These 
regulations  implement  the  provisions  of 
the  Presidential  Election  Campaign 
Fund  Act  ("Fund  Act")  and  the 
Presidential  Primary  Matching  Payment 
Account  Act  ("Matching  Payment  Act"), 
which  establish  eligibility  requirements 
for  Presidential  candidates  seeking 
public  financing,  and  indicate  how 
funds  received  under  the  public 
financing  system  may  be  spent.  They 
also  require  the  Commission  to  audit 
publicly  financed  campaigns  and  se^k 
repayment  where  appropriate.  The 
proposed  rules  reflect  the  Commission's 
experience  in  administering  this 
program  during  the  1996  election  cycle 
and  also  seek  to  anticipate  some 
questions  that  may  arise  during  the  2000 
Presidential  election  cycle.  No  final 
decisions  have  been  made  by  the 
Commission  on  any  of  the  proposed 
revisions  in  this  Notice.  Further 
information  is  provided  in  the 
supplementary  information  which 
follows. 

DATES:  Comments  must  be  received  on 
or  before  February  1, 1999. 
ADDRESSES:  All  comments  should  be 
addressed  to  Ms.  Susan  E.  Propper, 
Assistant  General  Counsel,  and  must  be 
submitted  in  either  written  or  electronic 
form.  Written  comments  should  be  sent 
to  the  Federal  Election  Commission,  999 
E  Street,  N.W.,  Washington,  D.C.  20463. 
Faxed  comments  should  be  sent  to  (202) 
219-3923,  with  printed  copy  follow  up. 
Electronic  mail  comments  should  be 
sent  to  publicfund@fec.gov. 
Commenters  sending  comments  by 
electronic  mail  should'include  their  full 
name  and  postal  service  address  within 
the  text  of  their  comments.  Electronic 
comments  that  do  not  contain  the  full 
name,  electronic  mail  address  and 
postal  service  address  of  the  commenter 
will  not  be  considered. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  E.  Propper,  Assistant  General 
Counsel,  or  Ms.  Rosemary  C.  Smith, 
Senior  Attorney,  at  (202)  694-1650  or 
toll  bee  (800)  424-9530. 


SUPPLEMENTARY  INFORMATION:  The 

Commission  is  considering  revising 
parts  of  its  regulations  governing  the 
public  financing  of  Presidential 
campaigns.  11  CFR  parts  9001  through 
9039,  to  more  effectively  administer  the 
public  financing  program  during  the 
year  2000  election  cycle.  These  rules 
implement  26  U.S.C.  9001  et  seq.  and  26 
U.S.C.  9031  et  seq.  The  Commission  is 
publishing  this  Notice  of  Proposed 
Rulemaking  to  invite  comments  on  the 
amendments  proposed. 

Please  note  that  some  revisions  would 
affect  only  primary  elections  or  only 
general  elections,  while  other  changes 
would  affect  both.  The  discussion  of 
these  proposals  which  follows  is 
arranged  by  topic.  However,  the  draft 
rules,  themselves,  are  set  out  in 
numerical  order.  i. 

A.  Coordination  Between  Publicly 
Funded  Presidential  Candidates  and 
Their  Political  Parties 

The  1996  election  cycle  gave  rise  to  a 
number  of  instances  in  which  national 
party  committees  conducted  advertising 
campaigns  and  other  activities  focused 
on  the  party's  presumptive  Presidential 
nominee.  The  acceleration  of  the 
primary  schedule  makes  it  quite  likely 
that  parties  will  again  face  a  situation  in 
2000  in  which  the  likely  nominees  are 
known  well  in  advance  of  the 
nominating  conventions,  and  in  which 
those  likely  nominees  may  have  reached 
or  nearly  reached  their  pre-nomination 
spending  limits  under  2  U.S.C. 
441a(b)(l)(A).  In  1996,  the  national 
committees  of  the  two  major  political 
parties  are  alleged  to  have  made 
impermissible  contributions  to  their 
Presidential  candidates  by  coordinating 
extensive  advertising  campaigns, 
sharing  polling  data,  and  bearing 
expenses  for  advertising,  staff, 
consultants,  travel,  polling  and  other 
services  intended  to  benefit  their 
presumptive  nominees.  Section  441a(d) 
of  the  FECA  limits  the  amount  party 
committees  may  spend  on  the  general 
election  campaigns  of  their  Presidential 
nominees  regardless  of  whether  those 
nominees  accept  federal  funds  for  either 
their  primary  or  general  election 
campaigns.  In  the  past,  the  Conunission 
has  permitted  coordinated  expenditures 
to  be  made  before  the  date  of  the 
primary  election.  While  not  prejudging 
decisions  related  to  those  1996 
allegations,  the  Commission  wishes  to 
solicit  comments  on  rules  to  provide 
clearer  guidance  on  political  party 
activities  coordinated  with  or  related  to 
their  presumptive  presidential 
nominees,  and  on  proposals  to  provide 
some  relief  to  presidential  candidates 
who  may  have  both  secured  the 


nomination  and  reached  their  spending 
limit  for  the  primary  well  in  advance  of 
the  party  convention.  Please  note, 
however,  that  specific  proposals  are  not 
reflected  in  the  attached  rules  which 
follow.  The  effect  of  party  committee 
coordinated  activities  on  their  publicly 
funded  candidates'  repayment 
obligations  is  discussed  in  part  E, 
below. 

On  May  5, 1997,  the  Commission 
issued  a  Notice  of  Proposed  Rulemaking' 
to  address  a  wide  variety  of  issues 
involving  coordinated  expenditures  and 
independent  expenditures,  including 
those  made  on  behalf  of  Congressional 
candidates.  See  Notice  of  Proposed 
Rulemaking,  62  F.R.  24367  (May  5, 
1997).  That  rulemaking,  which  was 
initiated  in  response  to  a  petition  for 
rulemaking,  is  still  pending. 

1.  Relief  for  Presumptive  Nominees  Who 
Have  Reached  Their  Spending  Limits 

The  Commission  is  without  authority 
to  relax  or  expand  pre-nomination 
spending  limits  applicable  to 
Presidential  candidates  receiving 
primary  or  general  election  funding.  The 
Commission  does,  however,  offer  for 
comment  a  proposal  to  permit  national 
committees  of  political  parties  to  raise 
and  spend  funds  on  behalf  of  a 
presumptive  nominee  when,  in  the 
party's  determination,  the  identity  of  the 
nominee  is  clear.  However,  any  such 
expenditures  would  count  against  the 
party's  general  election  coordinated 
spending  limit,  and  funds  would  have 
to  be  raised  and  spent  in  compliance 
with  rules  otherwise  applicable  to  such 
coordinated  party  spending.  E.g.  2 
U.S.C.  441a(d)  and  11  CFR  110.7.  Even 
in  the  event  that  a  party  nominates  a 
person  other  than  a  presumptive 
nominee  in  whose  behalf  coordinated 
expenditures  were  made,  any  pre- 
convention  party  spending  in  behalf  of 
any  presidential  candidate  will  be 
counted  against  that  party's  coordinated 
expenditure  limit  for  the  general 
election. 

2.  Standards  for  Allocating  Spending  by 
Political  Parties  Related  to  the  Party's 
Publicly-Funded  Presidential 
Candidates 

In  Colorado  Republican  Federal 
Campaign  Committee  v.  Federal 
Election  Commission,  518  U.S.  604 
(1996),  the  Supreme  Court  ruled  that 
party  expenditures  which  are  not 
coordinated  with  candidates  cannot  be 
construed  to  be  contributions  to  a 
candidate.  The  plurality  opinion  noted 
explicitly,  however,  "Since  this  case 
involves  only  the  provision  (limiting 
party  expenditures)  concerning 
congressional  races,  we  do  not  address 


issb^^liAt  might  grow  out  of  the  public 
fua^g  of  Presidential  campaigns."  Id. 
at  612.  Furthermore,  the  most 
significant  controversies  over  1996  party 
activities  involve  activities  which  were 
all|e|ged  to  be  coordinated  with 
Pr^idential  candidates  or  campaigns, 
bujtlwhich,  the  political  parties  argue, 
m^y  be  exempt  from  the  definition  of 
expenditure  under  section  431(9)  of  the 

le  pubUc  funding  provisions  of  Title 
26j,:United  States  Code,  were  intended 
to  limit  spending  by  publicly  funded 
Presidential  candidates,  and  by  their 
pe^y  committees.  Those  provisions  also 
pr|[^de  for,  and  indeed  presuppose 
co|(^rdination  betvreen  parties  and  their 
ndminees.  As  a  result,  the  Commission 
wishes  to  obtain  comment  on  the 
prttposals  described  below,  which  are 
intended  to  clarify  what  activities  of 
pontical  parties  will  be  considered 
expenditures  on  behalf  of  Presidential 
lees  or  candidates  for  nomination. 

dvertising  Which  Clearly  Identifies  a 
■idential  Ckuididate 

hder  the  proposal,  expenses  by  a 
litical  party  for  "general  public 
political  advertising"  [see  11  CFR 
119.11)  which  clearly  identifies  a 
Presidential  candidate  who  has 
aodepted  public  funding  pursiiant  to  11 
CFR  Part  9004  or  Part  9034  will  be 
cdisidered  to  be  expenditures  in  behalf 
o^  that  candidate  unless  the  following 
tlraee  conditions  are  met:  (1)  The 
a<^Vertisement  is  focused  on  a  legislative 
ot  ^ubUc  policy  issue;  (2)  The 
advertisement  is  addressed  to  an 
audience  that  would  normally  be 
aff^ed  by  the  legislation  or  proposal 
(e.g.  ads  on  proposals  in  a  particular 
state  would  not  normally  be  addressed 
to  residents  of  a  different  state);  and  (3) 
Mention  of  a  candidate  in  the 
advertisement  is  incidental  and  related 
tcj  the  candidate's  role  as  sponsor, 
proponent,  or  leading  opponent  to  the 
proposal  (e.g.  "the  President's  plan"  or 
"Ue  Smith  bill").  Costs  for 
advertisements  which  identify  multiple 
candidates  would  continue  to  be 
al^cated  pursuant  to  11  CFR  106.1. 
Costs  for  general  pubUc  poUtical 
adkrertising  by  a  political  party  which 
Clearly  identify  a  Presidential  candidate 
of  another  party  (except  under  the 
ii^tidental  mention/legislative  or  public 
pplicy  exemption  above)  would  be 
c<>hsidered  to  be  expenditures  in  behalf 
of  the  sponsoring  party's  nominee  or 
ey  mtual  nominee,  whether  or  not  such 
noninee  accepts  pubhc  fimds  for  either 
tl^e  primary  or  the  general  election  or 
bc^ 

I  The  Commission  also  soUcits 
cbtnments  on  whether  a  standard  other 


than  "clearly  identified  candidate," 
such  as  express  advocacy  or 
electioneering  message,  should  be 
applied  to  determine  when  advertising 
by  a  political  party  should  be  treated  as 
an  expenditiire  in  behalf  of  a  publicly 
funded  Presidential  candidate. 

4.  Polling,  Media  Production  and 
Consulting  Services 

Comments  are  also  sought  as  to 
whether  the  Commission  should  issue 
new  regulations  to  provide  that 
spending  by  a  poUtical  party  for  polling, 
media  production  or  consulting  services 
shall  be  considered  to  be  coordinated 
expenditures  in  behalf  of  a  publicly 
funded  Presidential  candidate  uinder 
either  of  the  following  two  conditions: 
(1)  Such  activities  are  carried  on  jointly 
and/or  costs  are  shared  between  the 
party  and  a  candidate  imder  a  single 
contract  or  arrangement;  or  (2)  Polling, 
scripts  or  other  contract  deliverables 
relate  to  a  clearly  identified  candidate, 
and  either:  (a)  The  results  of  the  polling 
or  other  services  are  provided  to  the 
Presidential  campaign,  its  employees  or 
agents  (except  for  polling  in  which 
questions  about  a  Presidential 
candidate(s)  are  only  one  of  numerous 
issues  and  for  which  the  Presidential 
candidate  is  not  the  principal  focus);  or, 

(b)  The  candidate,  campaign, 
employees  or  agents  are  consulted  in 
advance  about  the  contract  or  services, 
including  polling  questions,  scripts  or 
other  deUverables. 

5.  Transfer  or  Sharing  of  Employees 

In  addition,  the  Conunission  requests 
comments  on  whether  to  promulgate 
rules  providing  that  spending  by  a 
poUtical  party  for  salary,  travel  and 
expenses  of  employees  who,  during  the 
same  election  cycle  have  been 
employees  of  a  pubUcly  funded  . 
Presidential  campaign,  shall  be 
considered  to  be  expenditures  in  behalf 
of  the  Presidential  candidate.  However, 
any  such  rules  would  contain  two 
exceptions  to  cover  situations  where 
either  the  Presidential  candidate  is  no 
longer  an  active  candidate  under  11  CFR 
9033.5  or  the  employee's  duties  are 
substantially  different  than  those 
performed  for  the  Presidential 
candidate. 

B.  Qualified  Campaign  Expenses 

1.  "Bri^t  Line"  Distinction  Between 
Primary  and  General  Election  Expenses 

The  Fimd  Act,  the  Matching  Payment 
Act,  and  the  Commission's  r^ulations 
require  that  pubUcly  financed 
Presidential  candidates  use  primary 
election  funds  only  for  expenses 
incurred  in  coimection  with  primary 


elections,  and  that  they  use  general 
election  funds  only  for  general  election 
expenses.  26  U.S.C.  9002(11),  9032(9): 
11  C.F.R.  9002.11  and  9032.9.  These 
requirements  are  necessary  to  efiiectuate 
the  spending  limits  for  both  the  primary 
and  the  general  election,  as  set  forth  at 
2  U.S.C.  441a(b)  and  26  U.S.C.  9035(a). 
See  also  11  CFR  110.8(a)  and 
9035.1(a)(1). 

bi  1995,  the  Commission  promulgated 
11  CFR  9034.4(e)  to  provide  more 
specific  guidance  as  to  which  expenses 
should  be  attributed  to  a  candidate's 
primary  campaign  and  which  ones 
should  be  considered  general  election 
expenses.  This  provision  specifies  that 
the  costs  of  goods  or  services  used 
exclusively  for  the  primary  must  be 
attributed  to  the  primary.  Similarly,  any 
expenditures  for  goods  or  services  used 
exclusively  for  the  general  election  must 
be  attributed  to  the  general  election.  The 
revisions  to  the  regulations  also 
established  a  number  of  specific 
attribution  rules  for  expenses  such  as 
polling,  travel,  media  production  and 
distribution  costs,  etc.,  which  are  largely 
based  on  the  timing  of  the  expenditure. 
One  of  the  primary  piuposes  of  these 
rules  was  to  eliminate  much  of  the  time- 
and  labor-intensive  work  of  examining 
thousands  of  individual  expenditures, 
thereby  helping  to  streamline  the  audit 
process.  While  there  may  be  situations 
in  which  the  bright  line  approach  may 
not  accurately  reflect  the  relative  impact 
of  specific  expenditures,  these 
differences  should  balance  themselves 
out  over  the  course  of  a  lengthy 
campaign.  During  the  last  Presidential 
election  cycle,  several  questions  were 
raised  regarding  the  appUcation  of  these 
"bright  hne"  rules.  Accordingly,  the 
Commission  seeks  comments  on  the 
following  proposed  modifications  to 
and  clarifications  of  these  provisions. 
First,  a  sentence  would  be  added  to 
paragraph  (e)(1)  of  section  9034.4  to 
clarify  which  provisions  apply  to 
expenditures  for  goods  and  services  that 
are  used  in  both  a  candidate's  primary 
and  general  election  campaigns.  With 
some  exceptions,  expenditures  for  goods 
or  services  that  may  benefit  both  the 
primary  and  the  general  election 
campaigns  must  be  attributed  on  the 
basis  of  whether  they  were  used  before 
or  after  the  candidate  received  the 
nomination. 

Second,  paragraph  (e)(3)  of  section 
9034.4  would  be  modified  to  resolve 
questions  that  have  come  up  regarding 
the  cost  of  the  use  of  campaign  offices 
prior  to  the  candidate's  nomination. 
Currently,  such  expenses  must  be 
attributed  to  the  primary  election  imless 
the  office  is  used  by  persons  working 
exclusively  on  general  election 
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preparations.  "Exclusive  use"  is  not 
defined  in  the  rules,  and  questions  have 
been  raised  as  to  whether  the  term 
means  several  hours,  or  days,  or  weeks. 
The  draft  rules  which  follow  would 
change  this  exception  so  that  it  would 
apply  to  periods  when  the  campaign 
office  is  used  only  by  persons  working 
"full  time"  on  general  election 
campaign  preparation.  In  the 
alternative,  comments  are  sought  on 
dropping  this  exclusive  use  exception 
with  regard  to  overhead  and  salary 
expenses.  The  general  rule  regarding 
overhead  and  payroll  expenses  would 
also  be  reworded  for  purposes  of 
clarification. 

Please  note  that  other  issues  involving 
the  transfer  or  sale  of  assets  from  a 
federally  financed  candidate's  primary 
election  committee  to  the  general 
election  committee  are  discussed  b^ow. 

2.  Winding  Down  Costs 

The  regulations  at  11  CFR  9034.4(a)(3) 
permit  candidates  to  receive 
contributions  and  matching  funds,  and 
to  make  disbursements,  for  the  purpose 
of  defraying  winding  down  costs  over 
an  extended  period  after  the  candidate's 
date  of  ineligibility  ("DOI").  However, 
after  the  implementation  of  the  "bright 
line"  rules  in  1995,  questions  have 
arisen  as  to  whether  all  salary  and 
overhead  incurred  after  the  date  of  the 
candidate's  nomination  must  be 
attributed  to  the  general  election, 
including  those  associated  with  winding 
down  the  primary  campaign.  See  11 
CFR  9034.4(d)(3).  Accordingly,  the 
Commission  seeks  comments  on 
revising  section  9034.4(a)(3)(i)  and  (iii) 
to  clarify  that  for  candidates  who  win 
their  parties'  nominations,  no  salary  and 
overhead  expenses  may  be  treated  as 
winding  down  costs  until  after  the  end 
of  the  expenditure  report  period,  which 
is  thirty  days  after  the  general  election 
takes  place.  This  clarification  would 
recognize  that  imder  the  "bright  line 
rules,"  the  costs  incimed  for  winding 
down  the  primary  campaign  during  the 
general  election  period  will  be  offset  by 
pre-convention  general  election 
expenses. 

C  Compliance  and  Fundraising  Costs 

1.  Legal  and  Accounting  Costs  for  the 
Primary  Election 

The  rules  at  11  CFR  9035.1(c)(1) 
currently  set  forth  an  exemption  from 
the  overall  spending  limit  for  legal  and 
accounting  compliance  costs  incurred 
by  federally  financed  Presidential 
primary  committees.  To  claim  this 
exemption,  campaign  committees  must 
keep  detailed  records  of  salary  and 
overhead  expenses,  including  records 


indicating  which  duties  are  considered 
compliance  and  the  percentage  of  time 
each  person  spends  on  such  activities. 
The  Commission  is  considering 
amending  this  regulation  to  provide  a 
simpler  and  easier  method  of 
calculating  the  compliance  exemption. 
Proposed  paragraph  (c)(1)  of  section 
9035.1  would  state  that  an  amount  equal 
to  10%  of  all  operating  expenditures  for 
each  report  period  may  be  treated  as 
compliance  expenses  not  subject  to  the 
candidate's  spending  limit.  This 
"standard  deduction"  could  be  readily 
derived  from  line  23,  Operating 
Expenses,  on  the  committee's  reports. 
Note  that  the  proposed  rule  would  not 
permit  committees  to  demonstrate  that 
they  have  actually  inciured  a  higher 
amount.  The  change  in  the  regulations 
is  intended  to  decrease  the  time  it  takes 
for  the  Commission  to  verify 
compliance  costs  during  the  audit 
process.  It  should  also  reduce  the 
resoiuces  campaign  committees  must 
devote  to  tracking  compliance  costs. 
Please  note  that  the  Commission  is 
also  proposing  to  modify  the  title  of 
section  9035.1  and  to  add  subheadings 
for  each  paragraph  to  assist  readers  in 
locating  the  material  in  this  section 
more  easily. 

2.  Pre-nomination  Formation  of  a 
General  Election  Legal  and  Accounting 
Compliance  Fund  (GELAC) 
Currently,  section  9003.3 
contemplates  that  a  nominee  of  a  major 
political  party  who  accepts  public 
financing  may  establish  a  privately 
funded  General  Election  Legal  and 
Accoimting  Compliance  Fund 
("GELAC")  for  certain  limited  purposes. 
A  GELAC  may  be  set  up  before  the 
candidate  is  actually  nominated  for  the 
office  of  President  or  Vice  President. 
The  Commission  is  seeking  comments 
on  several  changes  to  this  section  to 
address  problems  that  have  arisen  when 
primary  candidates  have  formed 
GELACs  relatively  early  in  the  primary 
campaign  but  subsequently  failed  to  win 
their  party's  nomination.  One  difficulty 
is  that  candidates  who  do  not  receive 
their  party's  nomination  must  return  all 
private  contributions  received  by  the 
GELAC.  However,  if  some  of  those 
fuhds  have  been  used  to  defray 
overhead  expenses  or  to  solicit 
additional  contributions  for  the  GELAC, 
a  total  refund  has  presented  difficulties. 
Another  difficulty  is  that  the  GELAC 
could  be  improperly  used  to  make 
primary  election  expenditures.  This 
problem  may  also  affect  candidates  who 
win  their  parties'  nominations, 
particularly  when  those  candidates  have 
almost  exhausted  their  spending  limits 
for  the  primary. 


To  avoid  a  recurrence  of  these 
situations,  the  Commission  is 
considering  several  alternatives.  Please 
note,  however,  that  these  proposals  are 
not  reflected  in  the  attached  rules  which 
follow.  One  alternative  is  to  amend 
paragraph  (a)(l)(i)  of  section  9003.3  to 
specify  that  contributions  shall  not  be 
solicited  for  a  GELAC  prior  to  the 
candidate's  nomination  at  the  party's 
national  nominating  convention.  Under 
this  approach,  a  committee  could 
establish  a  GELAC  before  the  date  of 
nomination,  but  only  for  the  limited 
piupose  of  receiving  correctly 
redesignated  contributions  that  would 
otherwise  have  to  be  refunded  as 
excessive  primary  contributions.  The 
Commission  anticipates  that  overhead 
and  reporting  expenses  incurred  by  the 
GELAC  could  be  defrayed  fit>m  interest 
received  on  the  account 

A  second  alternative  is  to  bar  GELAC 
fundraising  before  a  specified  date,  such 
as  April  15  of  the  Presidential  election 
year.  Under  this  alternative,  starting  on 
April  15  of  the  Presidential  election 
year,  candidates  could  begin  soliciting 
contributions  for  the  GELAC.  However, 
if  the  candidate  does  not  become  the 
nominee,  all  contributions  accepted  for 
the  GELAC.  including  redesignated 
contributions,  would  have  to  be 
refunded  within  sixty  (60)  days  of  the 
candidate's  date  of  ineligibility.  Such 
refunds  would  be  consistent  with  the 
Commission's  decision  in  the  last 
Presidential  election  cycle  to  require 
refunds  within  60  days  of  the  date  on 
which  the  political  party  of  the 
unsuccessftil  primary  candidate  selects 
its  nominee.  These  refunds  would  also 
be  consistent  with  the  policies 
applicable  to  non-publicly  funded 
Congressional  candidates  who  accept 
designated  general  election 
contributions,  but  who  thereafter  lose 
their  parties' primaries.  See  11  CFR 
102.9(e)(2),  and  Advisory  Opinions 
1992-15  and  1986-17. 

The  third  alternative  under 
consideration  is  to  allow  GELAC 
fundraising  beginning  90  days  before 
each  candidate's  date  of  nomination. 
This  approach  would  mean  that  the 
nominees  of  the  two  major  parties 
would  begin  GELAC  fundraising  on 
different  dates. 

The  foiulh  alternative  is  to  bar 
Presidential  candidates  from 
establishing  a  GELAC  imtil  the  date  of 
the  last  Presidential  primary  before  the 
national  nominating  convention.  A 
variation  on  this  approach  would  be  to 
allow  the  eventual  nominee  to  form  a 
GELAC  at  an  earlier  point,  but  to 
prohibit  GELAC  fundraising  before  the 
last  Presidential  primary. 
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1  he  fifth  alternative  is  to  allow  any 
Pre  lidential  primary  candidate  to 
establish  and  to  raise  funds  for  a  GELAC 
at  any  time.  Under  this  approach,  those 
wl^D  do  not  win  their  party's 
ndikination  would  not  have  to  return  all 
th^l  funds  they  raise.  Instead,  they  could 
on^t  their  fundraising  and 
administrative  expenses,  and  would 
only  need  to  refund  the  amoimt 
remaining  in  their  account  as  of  the  date 
their  party  selects  a  nominee.  Comments 
are!  sought  as  to  whether  all  contributors 
should  receive  a  proportional  reflmd  or 
whether  a  first-in-first-out  method 
should  be  used  to  determine  which 
ccoitributions  have  been  spent,  with 
refunds  going  to  the  most  recent 
CGJntributors.  Please  note  that  this 
alternative  would  be  a  significant 
departure  from  the  treatment  of  general 
election  contributions  received  by 
loislng  primary  candidates  in 
Congressional  races. 

3.  fpint  Primary/GELAC  Solicitations 

paragraph  (e)(6)(i)  of  section  9034.4 
;  situations  where  a  candidate's 
^C  and  his  or  her  primary 
cbiunittee  issue  joint  solicitations  for 
contributions.  Currently,  the  costs  of 
s4^  solicitations  are  divided  equally 
between  the  two  committees,  regardless 
o^  how  much  money  is  actually  raised 
fcb!  each.  One  difficulty  with  the  current 
aj^proach  is  that  in  some  situations  it 
enables  the  GELAC  to  absorb  a  relatively 
h^^  portion  of  fundraising  costs  while 
redeiving  a  relatively  low  proportion  of 
the  fun<£  raised.  Thus,  this  provision  is 
at  odds  with  the  joint  fundraising  rules 
ap^ticable  to  other  types  of  joint 
fiindraising  conducted  by  publicly 
ided  Presidential  primary  committees 
ler  9034.8.  In  effect,  section 
}4.4(e)(6)(i)  could  permit  the  GELAC 
subsidize  fimdraising  expenses  that 
iuld  otherwise  be  paid  by  the  primary 

littee  and  subject  to  spending 
lits.  Another  difficulty  is  that  under 
I  current  rules,  questions  have  been 
raised  as  to  whether  the  cost  of  a 
solicitation,  or  the  cost  of  a  fundraiser, 
}uld  include  staff  salaries,  consulting 
)s,  catering,  facilities  rental,  and  the 
ididate's  travel  to  the  event  site. 
I  tonsequently,  the  Commission  is 
isidering  several  alternatives  to 
agraph  (e)(6)(i).  One  possibiUty  is  to 
ite  that  the  allocation  of  solicitation 
_  Buses  and  the  distribution  of  net 
proceeds  from  the  fundraiser  would  be 
n  t  ide  in  the  same  maimer  as  described 
ill!  11  CFR  9034.8(c)(8)(i)  and  (iii).  These 
a  re  the  provisions  that  apply  to 
u  I  affiliated  committees.  When  these 
c  ]  mmittees  conduct  a  joint  fundraiser. 
tl  1 9y  apportion  their  costs  using  the 
p  t  rcentage  of  contributions  each 


committee  receives  from  the  event. 
Given  the  unique  relationship  between 
the  primary  campaign  and  the  GELAC. 
and  the  fact  that  the  candidate's  primary 
committee  receives  public  financing  in 
exchange  for  voluntary  compliance  with 
spending  limits,  it  is  important  to 
ensure  that  costs  are  correctly 
apportioned  and  net  proceeds  are 
properly  distributed.  Under  this 
alternative,  for  example,  if  the  GELAC 
receives  25%  of  the  net  proceeds,  it  may 
only  pay  25%  of  the  fundraising 
expenses,  and  no  more  than  that 
amount. 

The  second  approach  would  be  to 
prohibit  joint  fundraising  between  the 
primary  and  the  GELAC.  If  each 
committee  performed  its  own 
fundraising,  the  difficulties  inherent  in 
apportioning  expenses  would  not  arise, 
lliis  approach  would  also  recognize  that 
there  may  be  some  situations  in  which 
the  recipient  committees  do  not  know 
which  of  several  solicitation  letters  or 
fundraising  events  generated  a  given 
contribution. 

The  third  alternative  is  to  treat  all 
expenses  incurred  by  the  GELAC  prior 
to  the  candidate's  date  of  ineligibility  or 
date  of  nomination  as  qualified 
campaign  expenses  for  the  primary 
election.  This  approach  woidd  avoid 
GELAC  subsidization  of  the  primary 
campaign.  It  may  also  be  easier  for 
campaigns  and  for  the  Commission  to 
work  with  than  the  current  system. 

The  fourth  alternative  would  be  to 
provide  greater  specificity  in  section 
g003.3(a)(2)(i)(E)  as  to  what  types  of 
costs  may  be  paid  for  by  the  GELAC 
when  it  soUdts  GELAC  contributions. 
Comments  are  sought  as  to  whether  the 
Ust  of  solicitation  expenses  should  be 
relatively  narrow  to  avoid  funding 
campaign  events.  Under  this  approach, 
soUcitation  costs  would  cover  printing 
invitations  and  solicitations,  as  well  as 
mailing,  postage  and  telemarketing 
expenses.  However,  solicitation  costs 
would  not  include  items  such  as 
catering.  fadUties  rental,  fundraising 
consultants,  employee  salaries,  and 
travel  to  the  event  site. 

Please  note  that  the  draft  rules  which 
follow  do  not  incorporate  any  of  the 
alternative  approaches  to  the 
fundraising  rules  discussed  above. 

4.  Transfers  from  the  Primary  to  the 
GELAC 

The  regulations  at  9003.3(a)(l)(i) 
through  (v)  place  certain  restrictions  on 
transferring  funds  &t>m  a  Presidential 
candidate's  primary  committee  to  a 
GELAC.  These  limitations  have  been 
promulgated  to  ensure  that  the  GELAC 
is  not  used  as  a  way  to  increase  a 
candidate's  entitlement  to  matching 


funds  or  to  decrease  a  candidate's 
repayment  obligations.  The  Commission 
is  seeking  suggestions  as  to  how  these 
provisions  could  be  strengthened,  and 
whether  it  is  advisable  to  do  so. 

D.  Modifying  the  Audit  and  Repayment 


In  1995,  the  Commission  revised 
sections  9007.2  and  9038.2  to  reduce  the 
amount  of  time  it  takes  to  audit  publicly 
funded  Presidential  conmiittees,  to 
make  repayment  determinations  and  to 
complete  die  enforcement  process  for 
these  committees.  These  steps  were 
taken  to  ensure  adherence  to  the  three 
year  time  period  specified  in  26  U.S.C. 
9007(c)  and  9038(c)  for  notifying 
publicly  funded  committees  of 
repayment  determinations.  Having 
operated  under  the  streamlined 
procedures  during  the  1996  election 
cycle,  the  Commission  is  examining 
further  changes  to  ensure  these 
processes  are  completed  as  fairly  and 
expeditiously  as  possible. 

-1 .  Audit  Procedures 

The  Commission  is  considering  two 
alternatives  to  the  current  audit 
procedures.  Please  note  that  neither  of 
these  is  reflected  in  the  draft  rules 
which  follow.  One  alternative  would  be 
to  return  to  the  audit  procedures  used 
for  the  1992  Presidential  candidates 
who  received  primary  or  general 
election  funding.  Under  the  previous 
system,  the  Commission's  Audit 
IMvision  conducted  an  exit  conference 
at  the  close  of  audit  fieldwork  to  discuss 
its  preliminary  findings  and 
recommendations.  However,  no  written 
exit  conference  memorandum  was 
prepared  or  presented  to  the  committee 
during  the  exit  conference.  Instead,  an 
interim  audit  report  containing  a 
preliminary  calculation  of  fiitiue 
repayment  obligations  was  subsequently 
prepared  for  approval  by  the 
Commission.  After  that,  the  committee 
had  an  opportunity  to  submit  materials 
disputing  or  commenting  on  matters 
contained  in  the  initial  audit  report. 
Next,  the  Audit  Division  prepared  a 
final  audit  report  containing  initial 
repayment  determinations.  The  final 
audit  report  was  considered  by  the 
Commission  in  an  open  session.  Twenty 
four  hours  before  the  final  audit  report 
was  released  to  the  public,  copies  were 
provided  to  the  candidate  and  the 
committee. 

The  previous  system  had  the 
advantage  of  enabling  committees  to  see 
what  matters  were  of  concern  to  the 
Commission  before  responding  to  the 
interim  audit  report  prepared  by  the 
Commission's  staff.  It  also  enabled 
conunittees  to  resolve  these  disputes 
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early  in  the  process  before  they  became 
public.  However,  one  disadvantage  of 
the  previous  procedure  was  that 
campaign  committees  did  not  have  an 
opportimity  to  rebut  the  interim  audit 
report  until  after  the  Commission 
approved  the  report.  Another  problem 
was  that  sometimes  it  could  be  difficult 
for  the  Commission  to  meet  the 
statutory  requirement  that  any 
notification  of  a  repayment  be  made  no 
later  than  three  years  after  the  end  of  the 
matching  payment  period  or  after  the 
date  of  the  general  election.  26  U.S.C. 
9007(c)  and  9038(c).  In  Dukakis  v. 
Federal  Election  Commission,  53  F.3d 
361  (D.C.  Cir.  1995)  and  Simon  v. 
Federal  Election  Commission,  53  F.Sd 
356  (D.C.  CiT.  1995),  the  court 
determined  that  the  preliminary 
calculation  contained  in  the  interim 
audit  report  did  not  constitute  sufficient 
notification  of  repayment  obligations. 
Thus,  the  court  concluded  that  the 
Commission's  previous  regulation  at  11 
CFR  9038.2(a)(2),  which  stated  that  the 
interim  audit  report  constitutes 
notification,  was  inconsistent  with  the 
statute.  Simon  at  360. 

The  second  alternative  would  be  to 
retain  many  of  the  current  audit 
procedures,  with  the  exception  that  the 
exit  conference  memorandum  would 
incorporate  a  legal  analysis  and  would 
be  approved  by  a  majority  vote  of  four 
Commissioners  in  executive  session 
before  it  is  presented  to  the  candidate's 
committee  during  the  exit  conference. 
This  approach  would  have  the 
advantage  of  enabling  committees  to  see 
what  matters  are  of  concern  to  the 
Commission  before  responding  to  the 
exit  conference  memorandum  prepared 
by  the  Commission's  staff.  However,  the 
disadvantage  is  that  the  Conunission 
would  not  have  the  benefit  of 
considering  the  committee's  views  on 
the  factual  and  legal  issues  at  hand 
before  approving  the  exit  conference 
memorandmn.  Moreover,  this  approach 
may  slow  the  audit  process  down, 
thereby  jeopardizing  the  Commission's 
ability  to  notify  candidates  and  their 
committees  of  repayment  obhgations 
within  the  three  year  period  mandated 
by  the  law. 

In  addition  to  these  alternatives,  the 
Commission  seeks  comments  on 
retaining  its  current  audit  procedures. 
One  advantage  of  the  present  system  is 
that,  in  comparison  to  the  above 
alternatives,  the  current  rules  may  result 
in  faster  resolution  of  the  audits,  as  well 
as  more  efficient  use  of  Commission  and 
committee  resources.  Thus,  it  is  not  as 
difficult  to  meet  the  statutory  deadline 
for  notifying  candidates  of  repayment 
determinations  as  it  was  imder  the  prior 
rules.  However,  one  disadvantage  of  the 


current  procedures  is  that  committees 
do  not  have  an  opportunity  to  address 
all  issues  raised  in  the  audit  report  until 
after  the  Commission  has  made  its 
determination  and  released  the  report  to 
the  public.  Another  difficulty  is  that  by 
publicly  releasing  the  audit  report 
before  the  Commission's  consideration 
of  it,  the  public  and  the  press  may 
mistakenly  conclude  that  the  report 
represents  the  views  of  a  majority  of  the 
members  of  the  Commission.  It  may  be 
possible  to  correct  this  misperception 
through  public  education  and  by 
including  in  each  audit  report  a 
statement  that  the  report  is  a  staff 
document  and  does  not  necessarily 
reflect  the  Commission's  views  or 
determinations  before  it  is  approved  by 
majority  vote. 

2.  Repayment  Determination  Procedures 

The  ciurent  regulations  in  paragraphs 
(c)  and  (d)  of  sections  9007.2  and  9038.2 
contemplate  a  two  step  repayment 
process.  First,  the  Commission  provides 
the  candidate  with  a  written  notice  of 
the  repayment  determination,  which  has 
been  approved  by  an  affirmative  vote  of 
four  of  its  members,  and  which  is 
included  in  the  audit  report.  The 
candidate  has  the  option  of  making  the 
repayment  or  requesting  an 
administrative  review.  In  the  latter  case, 
the  candidate  must  submit  legal  and 
factual  materials  supporting  no 
repayment  or  a  lesser  repayment.  The 
candidate  may  also  request  an  oral 
hearing.  At  the  conclusion  of  the 
administrative  review,  the  current  rules 
in  paragraphs  (c)(3)  of  these  sections 
indicate  that  the  Commission  may 
decide  whether  to  revise  the  repayment 
determination. 

The  question  has  arisen  regarding  the 
consequences  of  a  failure  to  approve  a 
repayment  determination  after  the 
administrative  review.  The  current  rule 
could  be  interpreted  to  mean  that  the 
prior  repayment  determination  remains 
in  effect.  However,  that  result  would 
undermine  the  candidate's  opportunity 
for  a  meaningful  review  of  any  new  facts 
or  arguments  raised.  The  Commission  is 
obUgated  to  issue  a  written  statement  of 
reasons  to  justify  its  repayment 
determination.  One  purpose  of  the 
statement  of  reasons  is  to  respond  to  the 
significant  points  raised  by  the 
candidate  during  the  administrative 
review.  If  the  Commission's  repayment 
determination  is  challenged  in  court, 
the  statement  of  reasons  is  also  needed 
to  provide  a  reasoned  basis  for  the 
Commission's  actions.  See,  Robertson  v. 
FEC.  45  F.3d  486.  493  (D.C.  Cir.  1995). 
Consequently,  the  Commission  has 
recently  concluded  that  no  post- 
administrative  review  repayment 


determination  may  be  issued  absent  an 
affirmative  vote  of  four  of  its  members 
following  the  consideration  of  the 
candidate's  written  materials  and  oral 
presentation.  See  Agenda  Document 
#97-84-C  (March  27, 1998). 

Consistent  with  this  practice,  the 
attached  rules  would  amend  paragraphs 
(c)(3)  and  (d)(2)  of  sections  9007.2  and 
9038.2  to  clearly  indicate  that  post- 
administrative  review  repayment 
determinations  must  be  approved  by  an 
affirmative  vote  of  four  members  of  the 
Commission.  In  addition,  draft 
paragraphs  (c)(3)  of  these  sections 
would  be  changed  to  indicate  that  the 
Commission  is  not  voting  on  whether  to 
revise  a  repayment  determination,  but 
rather  is  deciding  whether  to  issue  a 
repayment  determination. 

Also,  please  note  that  in  paragraph 
(c)(2)(ii)  of  both  sections,  the  references 
to  paragraph  (c)(2)(ii)  would  be  changed 
to  paragraph  (c)(2)(i)  to  clarify  the 
subject  matter  of  oral  hearings. 

E.  Bases  for  Repayment  Determinations 

The  Commission  is  considering 
whether  to  delete  paragraph  (b)(2)(ii)(A) 
of  section  9038.2  bom  its  regulations. 
This  is  the  provision  which  permits  the 
Commission  to  order  a  repayment  of 
primary  matching  funds  based  on  a 
determination  that  the  candidate  or 
authorized  committee  has  made 
expenditures  in  excess  of  the  primary 
spending  limits.  The  argument  has  been 
raised  that  this  provision  is  without 
statutory  basis,  and  that  the  reading 
impUed  in  the  current  regulation  is 
effectively  prohibited  by  the  statute. 
This  argument  is  discussed  below,  as 
well  as  several  countervailing 
considerations.  As  noted  above  in  part 
A,  this  issue  has  arisen  in  the  context  of 
whether  certain  coordinated 
expenditures  made  by  party  committees 
should  be  treated  as  in-kind 
contributions  to  the  party's  presumptive 
nominee,  and  thus  count  against  that 
pubhcly  funded  primary  candidate's 
spending  limits. 

Section  9038  of  the  Matching 
Payment  Act  (26  U.S.C.  9038)  provides 
three  bases  for  determining  repayments 
of  primary  matching  funds:  (1) 
Payments  in  excess  of  entitlement;  (2) 
payments  used  for  other  than  qualified 
campaign  expenses:  and  (3)  excess 
funds  remaining  six  months  after  the 
end  of  the  matching  payment  period.  In 
contrast,  section  9007  of  the  Fund  Act 
(26  U.S.C  9007)  provides  foiu-  bases  for 
determining  repayments  of  general 
election  funds:  (1)  Payments  in  excess  of 
entitlement;  (2)  an  amouint  equal  to  any 
excess  qualified  campaign  expenses;  (3) 
an  amount  equal  to  any  contributions 
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aciUpted;  and  (4)  payments  used  for 
other  than  (qualified  campaign  expenses. 

The  provisions  on  "payments  in 
excess  of  entitlement"  and  "other  than 
qualified  campaign  expenses"  are  nearly 
ide<itical  between  the  two  chapters. 
hi99much  as  Congress  specified  "excess 
expenses"  as  a  repayment  basis  separate 
I  "other  than  quaUfied  campaign 
snditures"  in  the  general  election 
itiite,  an  argument  exists  that  the 
nearly  identical  provision  on  "other 
than  quaUfied  campaign  expenses"  in 
the  jprimary  statute  cannot  reasonably  be 
to  include  excess  expenses, 
le  argument  against  treating 
5s"  campaign  expenditiires  as 
quaUfied"  is  buttressed  by  the  text 
tie  "QuaUfied  campaign  expense 
liikitation"  (Sec.  9035)  itself,  which 
pnihibits  candidates  from  "knowingly 
in(iir(ing]  quaUfied  campaign  expenses 
in  isbccess  of  the  expenditure  limitation 
appUcable  under  section  441a(b)(l)(A) 
of  title  2."  First,  one  can  argue  that  it  is. 
imbossible  to  read  this  section  other 
thui  as  treating  "excess"  spending  as 
"qualified."  S«:ond,  this  provision 
staltes  clearly  that  violation  of  the 
primary  spending  limits  is  a  Title  2 
vioktion,  which  would  be  addressed  in 
th(  I  pEC's  enforcement  process,  rather 
thi  [^  a  Title  26  violation,  which  could 
be  Addressed  in  the  audit/repayment 
process. 

Alternatively,  it  can  be  argued  that 
thete  is  statutory  support  for  11  CFR 
9038.2(b)(2)(ii)(A)  and  that  this 
provision  should  not  be  deleted.  While 
section  9007(b)(2)  of  the  Fund  Act 
cl^ly  states  that  repayments  can  be 
so^ight  from  general  election  candidates 
wh^  incur  expenses  in  excess  of  the 
agCfegate  payments  to  which  they  are 
enptled.  the  Matching  Payment  Act  can 
beiikiterpreted  to  set  forth  repayment 
re<}^UTements  for  primary  candidates 
that  are  the  equivalent  of  that  general 
elcK  tion  provision. 

^  qualified  campaign  expense  of  a 
prii  nary  election  committee  is  an 
exp  Bnse  where '  'neither  the  incurring 
nor  payment  *  *  *  constitutes  a 
viol  ation  of  any  law  of  the  United  States 
*   f   *."  26  U.S.C.  9032(9).  A 
Pi4«iidential  primary  candidate  who 
exci  >eds  the  expenditure  limitations 
violates  two  laws,  26  U.S.C.  9035  and  2 
U.$iC.  441a(b)(l)(A).  Section  9035  of  the 
ching  Payment  Act  states  that  "no 
didate  shall  knowingly  incur 
Ufied  campaign  expenses  in  excess 
of  the  expenditure  limitations 
apdUcable  under  section  441a(b)(l)(A) 
of  title  2*  *  *."  Section  441a(b)(l)  of 
the  r^CA  states  that  "no  candidate  for 
the  Office  of  President  who  is  eUgible" 
to  receive  pubUc  funds  may  make 
expenditures  in  excess  of  the  statutorily 


prescribed  limitations.  2  U.S.C. 
441a(b)(l).  Thus,  one  reading  of  this 
language  is  that  expenses  in  excess  of 
expenditure  limitations  for  pubUcly 
funded  primary  candidates  are  non- 
qualified because  they  violate  the  law. 
Consequently,  it  can  be  argued  that  they 
are  repayable  under  26  U.S.C. 
9038(b)(2).  On  the  other  hand,  the 
counter-argument  is  that  this 
interpretation  of  26  U.S.C.  9035  must  be 
incorrect  because  the  language  of  this 
provision  specifically  contemplates  that 
amounts  spent  in  excess  of  the 
expenditure  limitations  can  constitute 
quaUfied  campaign  expenses.  However, 
in  attempting  to  read  the  two  statutes 
together,  section  9035  may  mean  that 
candidates  shall  not  incur  expenses  that 
would  otherwise  be  qualified  except  for 
the  fact  that  they  exceed  the  section 
441a  expenditure  Umitations. 

Additionally,  it  can  be  argued  that  the 
Fund  Act  and  the  Matching  Payment 
Act  mandate  identical  results — namely, 
the  repayment  of  expenditures 
exceeding  the  spending  limits — albeit  in 
slightly  different  ways.  Arguably,  there 
is  no  provision  in  the  general  election 
Fund  Act  corresponding  to  section  9035 
of  the  Matching  Payment  Act. 
Consequently,  it  can  be  argued  that  this 
niay  be  the  reason  why  26  U.S.C. 
9007(b)(2)  specificaUy  mandates 
repayments  from  general  election 
committees  for  spending  amounts  that 
exceed  their  entitlements.  Under  this 
interpretation,  language  corresponding 
to  section  9007(b)(2)  is  not  needed  in 
the  Matching  Payment  Act  because 
repayments  are  already  required  when 
primary  election  committees  make  non- 
quaUfied  campaign  expenses  by 
violating  the  law,  which  they  do 
whenever  they  exceed  the  spending 
Umits  set  forth  in  2  U.S.C.  441a(b)(l) 
and  26  U.S.C  9035. 

This  argument  is  supported  by  the 
court  decision  in  John  Glenn 
Presidential  Committee  v.  FEC,  822  F.2d 
1097  (D.C.  Or.  1987)  (upholding  the 
Commission's  repayment  determination 
against  a  pubUcly  funded  primary 
election  candidate  for  exceeding  the 
state-by-state  expenditure  limitations  in 
the  face  of  a  constitutional  challenge). 
The  Glenn  opinion  stated  that 
"campaign  expenses  are  not  "quaUfied" 
if  they  exceed  the  limits  Congress  set, 
including  the  limits  on  spending  in  each 
state.  26  U.S.C.  9035(a)."  Id.  at  1099. 
See  also,  Kennedy  for  President 
Committee  v.  FEC.  734  F.2d  1558. 1560 
n.  1  (D.C.  Cir.  1984)  (holding  that 
"(ulnder  26  U.S.C.  9035.  campaign 
expenditures  are  not  "quaUfied"  if  they 
exceed  certain  spending  Umits, 
including  Umitations  on  spending  in 
each  state  during  the  presidential 


primaries").  The  state-by-state  spending 
limits  at  issue  in  these  two  cases  are  in 
section  441a(b)(l)(A)  and  (g)  of  the 
FECA.  As  discussed  below,  these  court 
decisions  arguably  require  the 
Commission  to  order  repayments  of 
matching  funds  used  for  unqualified 
purposes.  Glenn  at  1099,  Kennedy  at 
1561. 

The  counter-argument  is  that  the 
Glenn  and  Kennedy  cases  are  not 
dispositive  because  they  did  not  involve 
alleged  in-kind  contributions  by  third 
parties  such  as  poUtical  party 
committees,  and  that  such  contributions 
are  not  necessarily  in  the  same  pool  of 
funds  from  which  a  publicly  funded 
campaign  makes  expenditures.  The 
Glenn  court  indicated  that  it  was  not 
ruling  on  a  repayment  determination 
involving  private  funds.  Glenn  at  1098. 
However,  on  the  other  hand,  in-kind 
contributions  to  candidates  are 
simultaneously  treated  as  expenditures 
by  those  candidates  under  section 
431(8)(A)(i)  and  (9)(A)(i)  of  the  FECA, 
and  must  be  reported  as  both 
contributions  and  expenditures  under 
11  CFR  104.13.  In  the  past,  the 
Commission  has  considered  in-kind 
contributions  to  be  commingled  with  a 
pubUcly  financed  candidate's  other 
expenditures  and  subject  to  the 
candidate's  expenditure  limitations. 

F.  Net  Outstanding  Campaign 
Obligation*— Capital  AaseU 

In  determining  a  Presidential  primary 
committee's  net  outstanding  campaign 
obUgations  ("NOCO"),  section 
9034.5(c)(1)  permits  candidates  to 
deduct  40%  of  the  original  cost  of 
capital  assets  for  depreciation. 
Similarly,  section  9004.9(d)(1)  piovides 
for  a  straight  40%  depreciation  figure 
for  capital  assets  purchased  by  general 
election  campaign  committees  for 
purposes  of  me  general  election 
committee's  statement  of  net 
outstanding  quaUfied  cam]}aign 
expenses  ("NOQCE").  At  one  time,  the 
Commission  had  permitted  aU 
Presidential  candidates  to  demonstrate 
that  a  higher  depreciation  was 
appropriate  for  capital  assets.  In  1995. 
as  part  of  an  effort  to  streamline  the 
audit  process  and  to  estabUsh  "bright 
lines"  between  primary  expenses  and 
general  election  expenses,  the 
Commission  adopted  the  straight  40% 
depreciation  figure  for  all  assets 
purchased  after  the  change  in  the 
regulations  took  effect.  It  was  beUeved 
that  situations  where  the  40%  figure 
was  too  low  would  be  counterbalanced 
by  situations  where  the  figure  was  too 
high.  Experience  during  the  1996 
Presidential  audits  has  shown  that  the 
40%  depreciation  figure  is 


'^. 


unrealistically  low  for  capital  assets 
such  as  vehicles,  computer  systems, 
telephone  systems,  and  other  equipment 
that  is  heavily  used  during  a 
Presidential  primary  campaign. 

Accordingly,  the  Commission  seeks 
comments  on  the  attached  changes  to 
section  9034.5(c)(1),  which  would  allow 
primary  candidates  to  demonstrate  a 
higher  depreciation  figure  through 
documentation  of  the  fair  market  value. 
However,  the  proposed  amendment  to 
this  rule  would  not  permit  a  fair  market 
value  below  60%  of  the  purchase  price 
to  be  claimed  by  the  primary  committee 
of  a  candidate  that  transfers  or  sells 
capital  assets  to  his  or  her  publicly 
financed  general-election  committee. 
This  proposal  recognizes  that  capital 
assets  such  as  computer  systems  or 
telecommunications  systems  are 
customized  or  configured  speciHcally  to 
meet  the  needs  of  that  particular 
campaign  organization.  It  also  takes  into 
account  the  added  value  to  the 
campaign  staff  of  continuing  to  work 
with  familiar  equipment,  and  avoiding 
the  disruption  that  would  occur  if  new 
equipment  were  obtained,  instead. 

Under  a  parallel  change  proposed  for 
11  CFR  9004.9(d),  when  the  general 
election  campaign  is  over,  the  general 
election  committee  may  demonstrate 
that  its  capital  assets  have  depreciated 
by  more  than  40%  of  the  original  cost. 
However,  in  the  case  of  assets 
transferred  or  sold  to  it  by  the 
candidate's  primary  committee,  the 
proposed  rules  indicate  that  the 
purchase  price  must  be  60%  of  the 
original  cost  of  such  assets  to  the 
candidate's  primary  committee.  Once 
the  campaign  is  over,  the  draft 
regulations  would  indicate  that  the  fair 
market  value  listed  on  the  NOQCE 
statement  must  be  20%  of  the  original 
cost  to  the  primary  conmiittee.  Under 
this  approac}),  campaigns  would  not 
have  the  option  of  demonstrating  that  an 
amount  less  than  20%  is  appropriate. 
Based  on  past  experience,  the 
Commission  believes  that  a  20% 
residual  value  is  a  realistic  figure  for 
equipment  that  has  been  used 
throughout  both  the  primary  and 
general  election  campaigns. 

The  second  change  included  in  these 
sections  is  a  clarification  of  the  term 
"capital  asset."  A  new  sentence  would 
be  added  to  sections  9004.9(d)  and 
9034.5(c)(1)  to  indicate  that  when  the 
components  of  a  system  such  as  a 
computer  system  or  a 
telecommunications  system  are  used 
together  and  the  total  cost  of  the 
components  exceeds  $2000,  the  entire 
system  will  be  considered  a  capital 
asset.  This  proposal  conforms  with  the 
Commission's  previous  interpretation  of 


its  rules.  See  Explanation  and 
Justification  for  11  CFR  9034.5,  60  F.R. 
31868  (June  16, 1995).  In  addition, 
comments  are  sought  on  whether 
computer  software  should  be  treated  as 
a  capital  asset.  In  this  regard,  a  primary 
committee  may  lawfully  transfer  its 
computer  programs  to  its  general 
election  counterpart,  but  software 
licensing  agreements  may  restrict  the 
resale  of  the  software  to  third  parties. 

G.  Transportation  and  Services 
Provided  to  the  Media 

Sections  9004.6  and  90'34.6  contain 
provisions  governing  expenditures  by 
federally  financed  committees  for 
transportation  and  other  services 
provided  to  representatives  of  the  news 
media  covering  the  Presidential  primary 
and  general  election  campaigns.  These 
rules  indicate  that  expenditures  for 
these  purposes  will,  in  most  cases,  be 
treated  as  qualified  campaign  expenses 
subject  to  the  overall  spending 
limitations  of  sections  9003.2  and 
9035.1. 

However,  sections  9004.6  and  9034.6 
also  allow  committees  to  accept  limited 
reimbursement  for  these  expenses  from 
the  media,  and  to  deduct  any 
reimbursements  received  from  the 
amount  of  expenditures  subject  to  the 
overall  expenditure  limitation.  These 
rules  set  limits  on  the  amount  of 
reimbursement  that  a  committee  can 
accept,  and  require  committees  to  repay 
a  portion  of  any  reimbursement  that 
exceeds  those  limits  to  the  U.S. 
Treasury.  Paragraphs  (b)  of  these 
sections  limit  the  reimbursements  to 
110%  of  the  media  representative's  pro 
rata  share  of  the  actual  cost  of  the 
transportation  and  services  made 
available.  The  regulations  specify  that 
the  pro  rata  share  is  calculated  by 
dividing  the  total  actual  cost  of  the 
transportation  and  services  provided  by 
the  total  number  of  individuals  to  whom 
such  transportation  and  services  are 
made  available.  Under  these  provisions, 
the  total  number  of  individuals  includes 
committee  staff,  media  personnel,  Secret 
Service  and  others. 

During  the  last  Presidential  election 
cycle,  questions  arose  regarding  both  the 
types  of  ground  services  that  could  be 
charged  to  the  press  and  the 
reasonableness  of  the  amounts  billed  to 
them.  Consequently,  comments  are 
sought  as  to  whether  these  rules  should 
be  revised  to  include  lists  of  allowable 
and  nonallowable  expenses  for  ground 
costs.  Disputed  items  have  included 
security  services  for  the  press,  sound 
and  lighting  equipment,  press  risers  and 
camera  platforms,  carpeting,  bunting, 
skirts,  railings,  flags,  and  electrical 
service  for  the  press  platforms.  Also. 


comments  are  sought  as  to  whether 
further  clarifications  are  needed  to 
convey  that  Presidential  campaign 
committees  may  only  charge  a  media 
representative  for  his  or  her  own  pro 
rata  share  for  meals,  chairs  on  the  press 
platform,  seats  on  buses  and  vans,  and 
telephone  lines  in  filing  centers,  and 
that  media  representatives  must  not  be 
expected  to  pay  for  services  made 
available  to  other  members  of  the  press 
or  to  campaign  staff,  volunteers,  local 
elected  officials  or  others.  The 
Commission  recognizes  that  it  may  not 
be  as  easy  for  campaigns  to  charge 
members  of  the  press  who  do  not  travel 
on  the  press  plane  because  a  local 
reporter,  or  other  media  representative 
who  is  not  traveling  with  the  campaign, 
would  not  have  provided  the  campaign 
committee  with  a  credit  card  number  for 
billing  purposes.  Please  note  that 
specific  changes  are  not  included  in  the 
proposed  rules  which  follow. 

H.  Documentation  of  Disbursements 

Sections  9003.5(b)(1)  and 
9033.11(b)(1)  set  forth  the 
documentation  publicly  financed 
committees  must  provide  for 
disbursements  in  excess  of  $200.  The 
documentation  includes  a.  canceled 
check  that  has  been  negotiated  by  the 
payee.  However,  paragraphs  (b)(l)(iv)  of 
these  sections  refer  back  to  this  canceled 
check  without  specifically  restating  that 
it  must  be  negotiated  by  the  payee.  To 
avoid  possible  confusion,  the  attached 
rules  which  follow  would  change 
sections  9003.5(b)(l)(iv)  and 
9033.11(b)(l)(iv)  by  adding  the  words 
"negotiated  by  the  payee."  This  change 
is  consistent  with  the  recent  judicial 
decision  in  Fulani  v.  Federal  Election 
Commission.  147  F.3d  924  (D.C.  Cir. 
1998). 

Comments  are  also  sought  on  revising 
sections  9003.5(b)(3)(ii)  and 
9033.11(b)(3(ii)  to  include  a  cross 
reference  to  the  reporting  provisions 
that  list  examples  of  acceptable  and 
unacceptable  descriptions  of  "purpose." 
See  11  CFR  104.3(b)(3)(i)(B). 

I.  Matching  Fund  Documentation 

During  the  1996  Presidential  election 
cycle,  the  Commission  instituted  a  new 
program  whereby  primary  campaign 
committees  may  submit  contributions 
for  matching  fund  payments  through  the 
use  of  digital  imaging  technology  such 
as  computer  CD  ROMs,  instead  of 
submitting  paper  photocopies  of  checks 
and  deposit  slips.  The  Commission  is 
considering  expanding  this  program  in 
several  respects.  First,  new  language 
would  be  added  to  section  9036.1(b)(3) 
permitting  the  use  of  digital  imaging  for 
conunittees'  threshold  submissions. 
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md,  pojposed  changes  to  section 

.2(b)(l)(vi)  would  enable  primary 
ittees  to  submit  digital  images  of 
contributor  redesignations, 
reAttributions  and  supporting  statements 
and  materials  to  establish  the 
m^tchability  of  contributions.     

corresponding  change  to  11  CFR 
1(b)(1)  would  add  a  requirement 

the  primary  committees  maintain 
thfloriginal  documentation  for  possible 

ission  inspection  diuing  either 
th^  [matching  fund  stage  or  the 
supisequent  audit.  Campaign  committees 
shduld  already  have  this  documentation 
on{  band.  Consequently,  maintaining 
and  producing  this  documentation  upon 
request  should  not  be  burdensome. 

J.  n«-Nomination  Vice  Presidential 
CoUmiittees 

Ine  Commission  is  seeking  comments 
onj  i  possible  new  rule  to  clarify  the 
stmis  of  expenditures  made  by  political 
committees  formed  by  Vice  Presidential 
candidates  prior  to  their  official 
nomination  at  their  parties' 
conventions.  It  has  been  the 
Ccflunission's  policy  in  the  past  to 
pehnit  such  committees  to  make 
expenditures  for  the  purpose  of 
defraying  the  travel,  lodging  and 
subsistence  ex]>enses  of  the  eventual 
Vice  Presidential  nominee  a.\d  his  or 
hetjentourage  during  the  nominating 
comrention.  However,  in  the  most  recent 
Presidential  election  cycle,  concerns 
have  been  raised  that  such  committees 
have  raised  substantially  more  money 

a  what  is  needed  for  those  purposes. 
Commission  is  concerned  that  Vice 
idential  committees  could  be  used 
pri0r  to  the  date  of  their  nomination  to 
subblement  the  limited  amoimts  that 
puqlicly  funded  Presidential  candidates 
mw  spend  on  their  primary  campaigns. 
Ad^ther  concern  is  that  some  of  diose 
wni)  have  made  the  maximum 
contribution  permitted  by  the  FECA  to 
a  Residential  primary  candidate  may 
seek  to  evade  Uiese  statutory  limits  by 
making  additional  contributions  to  the 
cainpaign  committee  of  the  person 
chesen  to  be  that  candidate's  Vice 
^idential  running  mate. 
Dr  this  reason,  the  Commission  is 
prdposing  to  add  new  section  9035.3  to 
specify  when  the  expenditures  of  Vice 
Presidential  committees  should  be 
treated  as  expenditiues  by  the  primary 
cainpaign  of  their  party's  eventual 
notdinee.  Paragraph  (a)  of  this  new 
section  would  provide  that  the  payment 
of  ^kpenses  incurred  in  connection  with 
sediing  the  nomination  of  a  political 
pany  for  the  office  of  Vice  President  of 
the  United  States  shall  be  considered 
expenditures  by  the  candidate  who 
obtains  that  political  party's  nomination 


for  the  office  of  President  of  the  United 
States.  Tbis  new  rule  would  apply  only 
to  the  campaign  expenditures  made  by 
a  candidate  who  becomes  the  Vice 
Presidential  nominee  of  his  or  her  party, 
and  not  to  others  who  lose  the  Vice 
Presidential  nomination.  Comments  are 
sought  as  to  whether  the  proposed 
regulation  should  be  further  restricted 
only  to  those  situations  where  the  Vice 
Presidential  candidate  or  that 
candidate's  campaign  committee  has 
acted  in  concert  with  the  eventual 
Presidential  nominee  or  the  Presidential 
nominee's  primaiy  committee. 

Paragraph  (b)  of  the  new  section 
would  contain  an  exception  to  permit  a 
Vice  Presidential  candidate  and  his  or 
her  family  and  staff  to  attend  their 
party's  nominating  convention  without 
having  the  cost  of  their  transportation, 
lodging,  and  subsistence  attributed  to 
the  party's  Presidential  candidate.  The 
costs  of  raising  funds  for  these  limited 
travel  and  subsistence  expenses  would 
also  be  excluded  firom  the  definition  of 
expenditure.  Please  note,  if  a  Vice 
Presidential  committee  has  excess  funds 
after  the  nomination,  11  CFR  113.2 
would  govern  the  use  of  these  funds. 

Comments  on  alternative  approaches 
are  also  sought.  The  Commission  notes 
that  2  U.S.C.  441a(b)(2)  treats 
expenditiues  made  on  behalf  of  Vice 
Presidential  candidates  as  expenditures 
on  behalf  of  their  party's  Presidential 
nominee.  See.  also  11  CFR  110.8(f). 
However,  this  provision  is  not 
applicable  prior  to  the  nomination  of 
the  Vice  Presidential  candidate.  At  the 
time  the  FECA  was  enacted,  Congress 
may  not  have  anticipated  that  both  the 
Presidential  candidates  and  their 
running  mates  may  be  known  well 
before  the  actual  date  of  nomination.  In 
recent  years  the  primaries  in  many 
states  have  been  moved  to  earlier  dates 
in  the  election  year.  This  means  that 
Presidential  candidates  may  reach  their 
primary  spending  Umits  earlier  in  the 
election  year,  which  may  encourage  the 
creation  of  Vice  Presidential  campaign 
committees  at  an  earlier  stage  of  the 
process. 

K.  Nominating  Conventions,  and  Host 
Committees 

1.  Lost  or  Misplaced  Items 

Comments  are  sought  on  adding  new 
paragraph  (c)  to  section  9008.7  to 
address  situations  where  equipment  in 
the  possession  of  convention 
committees  is  lost  or  damaged.  The 
proposed  rule  indicates  that  as  a  general 
matter,  the  cost  of  lost  or  misplac»d 
items  may  not  be  defrayed  with  public 
funds.  However,  the  Commission 
recognizes  that  there  are  varying  degrees 


of  responsibility  in  this  area. 
Accordingly,  the  proposed  rules  woiUd 
also  provide  that  certain  factors  should 
be  considered,  such  as  whether  the 
committee  demonstrates  that  it  made 
conscientious  efforts  to  safeguard  the 
missing  equipment;  whether  the 
committee  sought  or  obtained  insurance 
on  the  items;  whether  the  committee 
filed  a  police  report;  the  type  of 
equipment  involved;  and  the  number 
and  value  of  items  that  were  lost.  This 
approach  is  consistent  with  the 
Commission's  treatment  of  items  lost  or 
misplaced  by  publicly  funded 
candidates.  See  11  CFR  9004.4(b)(8)  and 
9034.4(b)(8).  Consequently,  these 
provisions  applicable  to  candidate 
committees  for  the  primary  and  general 
elections  also  contain  similar  language 
to  take  into  consideration  whether  a 
police  report  was  filed. 

2.  Donations  to  Host  Committees, 
Government  Agencies,  and 
Municipalities 

The  Commission  seeks  comments  on 
parallel  amendments  to  section 
9008.S2(c)(l).  which  addresses  the 
receipt  of  donations  by  host  committees, 
and  section  9008.53(b)(1),  which 
addresses  the  receipt  of  donations  by 
government  agencies  and  municipal 
corporations.  One  change  would  be  to 
specifically  allow  local  banks  to  donate 
funds  and  make  in-kind  donations  for 
the  limited  purposes  described  in  these 
rules.  These  amendments  would 
supersede,  in  part.  Advisory  Opinions 
1995-31  and  1995-32. 

The  second  set  of  parallel  changes  to 
sections  9008.52(c)(l]  and  9008.53(b)(1) 
would  be  to  add  the  word  "local"  prior 
to  "individual,"  to  clarify  that  only 
those  who  reside  in  the  metropolitan 
area  of  the  convention  city  may  donate 
funds  or  make  in-kind  donations  to  host 
committees,  government  agencies  and 
municipal  corporations.  Please  note  that 
the  new  language  is  consistent  with  AO 
1995-32  with  respect  to  donations  by 
individuals. 

3.  Permissible  Host  Committee  Expenses 

During  the  audits  of  the  1996 
convention  and  host  committees, 
questions  have  been  raised  as  to  the 
scope  of  expenses  that  may  be  paid  by 
a  host  committee  instead  of  a 
convention  committee.  Section 
9008.52(c)(1)  enumerates  the  types  of 
expenses  that  host  committees  may 
defray  with  donated  funds.  Section 
9008.7(a)  lists  the  types  of  conventioa . 
expenses  that  may  be  paid  for  using 
public  funds.  These  two  sections  of  the 
regulations  are  not  mutually  exclusive. 
"Nor  do  they  cover  every  conceivable 
type  of  expense  that  may  arise. 
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Consequently,  comments  are  sought  as 
to  whether  one  or  both  of  these 
provisions  should  be  revised  to  provide 
greater  specificity  as  to  allowable  or 
nonallowable  expenses  for  convention 
or  host  committees.  Disputed  items  have 
included:  (1)  Badges,  passes  or  other 
types  of  credentials  used  to  gain  entry 
to  the  convention  hall  or  specific 
locations  within  the  hall;  (2)  electronic 
vote  tabulation  systems;  and  (3)  lighting 
and  rigging  costs,  including  paying 
stagehands,  riggers,  projectionists, 
electricians,  and  producers.  With 
respect  to  lighting  and  rigging  expenses, 
in  particular,  it  can  be  difficult  to 
distinguish  between  the  costs  associated 
with  improving  the  infirastructure  of  the 
convention  hall  and  the  costs  of 
producing  and  broadcasting  the 
convention  proceedings  to  the  general 
public  or  to  those  within  the  convention 
hall. 

The  Commission  is  aware  that  the 
major  political  parties  are  currently  in 
the  process  of  selecting  the  locations  for 
their  next  presidential  nominating 
conventions,  and  that  the  party 
committees  are  expected  to  enter  into 
contractual  agreements  with  the  sites 
selected  before  this  rulemaking  is 
completed.  Thus,  comments  are  sought 
as  to  whether  it  would  be  preferable  to 
defer  consideration  of  this  topic  until 
after  the  2000  Presidential  elections. 
Please  note  that  specific  changes  are  not 
included  in  the  proposed  rules  which 
follow. 

L.  Technical  and  Confomiing 
Amendments 

Three  technical  changes  are  also 
proposed.  First,  the  definition  of  "State" 
in  section  9032.11  would  be  updated  by 
deleting  the  Canal  Zone  and  by  adding 
American  Samoa,  which  holds 
Presidential  primaries  consisting  of 
caucuses.  Please  note  there  is  no 
corresponding  provision  in  the  general 
election  rules. 

In  section  9008.14,  the  term  "final 
repayment  determinations"  would  be 
replaced  by  "repayment 
determinations."  In  paragraph  (f)(3)  of 
section  9038.1,  the  phrase  "publicly 
released  audit  report"  would  be  used 
instead  of  "final  audit  report."  These 
amendments  would  conform  with  the 
changes  in  terminology  made  when  the 
rules  setting  out  audit  and  repayment 
procedures  were  last  revised  in  1995. 

Please  note  that  the  Commission  has 
also  initiated  a  rulemaking  to  revise  a)id 
reorganize  the  recordkeeping  and 
reporting  rules  currently  located  in  11 
CFR  102.9, 104.3,  and  part  108.  See 
Notice  of  Proposed  Rulemaking,  62  F.R. 
50708  (Sept.  27, 1997).  Accordingly,  it 
may  be  necessary  to  amend  the  citations 


found  throughout  the  public  funding 
rules  in  subchapters  E  and  F  of  Title  11, 
Code  of  Federal  Regulations,  that  refer 
back  to  these  recordkeeping  and 
reporting  regulations. 

In  addition,  the  Commission  has 
published  separately  final  rules 
modifying  the  candidate  agreement 
provisions  so  that  federally-financed 
Presidential  committees  must 
electronically  file  their  reports.  See 
Explanation  and  Justification,  63  F.R. 
45679  (August  27, 1998).  The  effective 
date  for  those  regulations  is  November 
13, 1998. 

The  Commission  welcomes  comments 
on  the  foregoing  proposed  amendments 
to  the  public  financing  regulations,  the 
issues  raised  in  this  notice,  and  other 
aspects  of  the  public  financing  process 
that  could  be  addressed  in  these 
regulations.  No  final  decision  has  been 
made  by  the  Commission  concerning 
any  of  the  proposals  contained  in  this 
notice. 

Certification  of  No  Effect  Pursuant  to  5 
U.S.C.  605(b)  (Regulatory  Flexibility 
Act) 

These  proposed  rules  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  basis  for 
this  certification  is  that  very  few  small 
entities  will  be  affected  by  these 
proposed  rules,  and  the  cost  is  not 
expected  to  be  significant.  Further,  any 
small  entities  affected  have  voluntarily 
chosen  to  receive  public  funding  and  to 
comply  with  the  requirements  of  the 
Presidential  Election  Campaign  Fund 
Act  or  the  Presidential  Primary 
Matching  Payment  Account  Act  in  these 
areas. 

List  of  Subjects 

11  CFR  part  9003 

Campaign  funds,  Reporting  and 
recordkeeping  requirements. 

U  CFR  part  9004 

Campaign  funds. 

1 1  CFR  part  9007 

Administrative  practice  and 
procedure.  Campaign  funds. 

11  CFR  part  9008 

Campaign  funds.  Political  committees 
and  parties.  Reporting  and 
recordkeeping  requirements. 

11  CFR  part  9032 

Campaign  funds. 

1 1  CFR  parts  9033.  9034  and  9035 

Campaign  funds.  Reporting  and 
recordkeeping  requirements. 


11  CFR  part  9036 

Administrative  practice  and 
procedure.  Campaign  funds,  Reporting 
and  recordkeeping  requirements. 

11  CFR  part  9038 

Administrative  practice  and 
procedure.  Campaign  funds. 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  to  amend 
Subchapters  E  and  F  of  Chapter  I  of 
Title  11  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  9003— EUGIBILITY  FOR 
PAYMENTS 

1.  The  authority  citation  for  Part  9003 
would  continue  to  read  as  follows: 

Authority:  26  U.S.C.  9003  and  9009(b). 

2.  In  §9003.5,  paragraphs  (b)(l)(iv) 
and  (b)(3)(ii)  would  be  revised  to  read 
as  follows: 

§  9003.5    Documentation  of  disbursements. 


(D*  *  * 

(iv)  If  the  purpose  of  the  disbursement 
is  not  stated  in  the  accompanying 
documentation,  it  must  be  indicated  on 
the  canceled  check  negotiated  by  the 
payee. 
•        *        *        *        • 

(3)*   *   * 

(ii)  Purpose  means  the  full  name  and 
mailing  address  of  the  payee,  the  date 
and  amount  of  the  disbursement,  and  a 
brief  description  of  the  goods  or  services 
purchased.  Examples  of  acceptable  and 
unacceptable  descriptions  of  goods  and 
services  purchased  are  listed  at  11  CFR 
104.3(b)(3)(i)(B). 


PART  9004—  ENTITLEMENT  OF 
EUQIBLE  CANDIDATES  TO 
PAYMENTS;  USE  OF  PAYMENTS 

3.  The  authority  citation  for  Part  9004 
would  continue  to  read  as  follows: 

Authority:  26  U.S.C.  9004  and  9009(b). 

4.  In  §  9004.4,  paragraph  (b)(8)  would 
be  revised  to  read  as  follows: 

§9004.4    Use  of  payments. 

***** 

(b)  *  *  • 

(8)  Lost  or  misplaced  items.  The  cost 
of  lost  or  misplaced  items  may  be 
considered  a  nonqualified  campaign 
expense.  Factors  considered  by  the 
Commission  in  making  this 
determination  shall  include,  but  not  be 
limited  to,  whether  the  committee 
demonstrates  that  it  made  conscientious 
efforts  to  safeguard  the  missing 
equipment;  whether  the  committee 
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sought  or  obtained  insurance  on  the 
it  ans;  whether  the  committee  filed  a 
police  report;  the  type  of  equipment 
inVolved;  and  the  number  and  value  of 
itteis  that  were  lost. 

I  i.  In  §  9004.9,  paragraph  (d)(1)  would 
b^  [revised  to  read  as  follows: 

0^O<^  Net  outstanding  qualtflMl 

»        •        *        • 

.)(!)  Capital  assets. 
)  For  purposes  of  this  section,  the 
te^  capital  asset  means  any  property 
in  the  operation  of  the  campaign 
lose  purchase  price  exceeded  $2000 
en  acquired  by  the  committee, 
•perty  that  must  be  valued  as  capital 
is  imder  this  section  includes,  but  is 
not  limited  to,  office  equipment, 
furniture,  vehicles  and  fixtiues  acquired 
fcti  use  in  the  operation  of  the 
candidate's  campaign,  but  does  not 
inidlude  property  defined  as  "other 
assets"  under  paragraph  (d)(2)  of  this 
section.  Capital  assets  include  items 
such  as  computer  systems  and 
telecommunications  systems,  if  the 
equipment  is  used  together  and  if  the 
tot|l  cost  of  all  components  that  are 
uS^  together  exceeds  $2000.  A  list  of 
all  capital  assets  shall  be  maintained  by 
the  committee  in  accordance  with  11 
CfR  9003.5(d)(1).  The  fair  market  value 
ofiapital  assets  shall  be  considered  to 
bc|  ^%  of  the  total  original  cost  of  such 
iteiDs  when  acquired,  except  that  items 
received  after  the  date  of  ineligibility 
must  be  valued  at  their  fair  market  value 
on  the  date  acquired.  A  candidate  may 
clum  a  lower  fair  market  value  for  a 
capital  asset  by  listing  that  capital  asset 
on  the  statement  separately  and 
demonstrating,  through  documentation, 
the  lower  fair  market  value. 

Hi)  If  capital  assets  are  obtained  firom 
ihv  candidate's  primary  election 
co^nmittee,  the  purchase  price  shall  be 
OOld  of  the  original  cost  of  such  assets 
to  the  candidate's  primary  election 
conunittee.  For  purposes  of  the 
statement  of  net  outstanding  campaign 
expenses  filed  after  the  end  of  the 
expenditure  report  period,  the  fair 
market  value  of  capital  assets  obtained 
frpm  the  candidate's  primary  election 
coi^ittee  shall  be  considered  to  be 
20|%  of  the  original  cost  of  such  assets 
to  tlie  candidate's  primary  election 
conunittee. 


PART  9007— EXAMINATIONS  AND 
AUPITS;  REPAYMENTS 

The  authority  citation  for  Part  9007 
wdi  dd  continue  to  read  as  follows: 

i  i  iithoritjr:  26  U.S.C.  9007  and  9009(b). 


7.  In  §  9007.2,  the  introductory 
material  to  paragraph  (c),  and 
paragraphs  (c)(1).  (c)(2).  (c)(2)(i),  (d)(1) 
and  (d)(3)  would  be  republished,  and 
paragraphs  (c)(2)(u),  (c)(3)  and  (d)(2) 
would  be  revised  to  read  as  follows: 

99007,2    RapeymMita. 


(c)  Repayment  determination 
procedures.  The  Commission's 
repayment  determination  will  be  made 
in  accordance  with  the  procedures  set 
forth  at  paragraphs  (c)(1)  through  (c)(4) 
of  this  section. 

(1)  Repayment  determination.  The 
Commission  will  provide  the  candidate 
with  a  written  notice  of  its  repayment 
determination(8).  This  notice  will  be 
included  in  the  Commission's  audit 
report  prepared  pursuant  to  11  CFR 
9007.1(d)  and  will  set  forth  the  legal  and 
factual  reasons  for  such 
determination(s),  as  well  as  the 
evidence  upon  which  any  such 
determination  is  based.  "The  candidate 
shall  repay  to  the  United  States 
Treasury  in  accordance  with  paragraph 
(d)  of  this  section,  the  amount  which  the 
Commission  has  determined  to  be 
repayable. 

(2)  Administrative  review  of 
repayment  determination.  If  a  candidate 
disputes  the  Commission's  repayment 
determination(s).  he  or  she  may  request 
an  administrative  review  of  the 
determination(s)  as  set  forth  in 
paragraph  (c)(2)(i)  of  this  section. 

(i)  Suomission  of  written  materials.  A 
candidate  who  disputes  the 
Commission's  repayment 
determination(s)  shJlll  submit  in  writing, 
within  60  calendar  days  after  service  of 
the  Commission's  notice,  legal  and 
factual  materials  demonstrating  that  no 
repayment,  or  a  lesser  repayment,  is 
required.  Such  materials  may  be 
submitted  by  counsel  if  the  candidate  so 
desires.  The  candidate's  failure  to 
timely  raise  an  issue  in  written 
materials  presented  piusuant  to  this 
paragraph  will  be  deemed  a  waiver  of 
the  candidate's  right  to  raise  the  issue  at 
any  future  stage  of  proceedings 
including  any  petition  for  review  filed 
under  26  U.S.C.  9011(a). 

(ii)  Oral  hearing.  A  candidate  who 
submits  written  materials  piusuant  to 
paragraph  (c)(2)(i)  of  this  section  may  at 
the  same  time  request  in  writing  that  the 
Commission  provide  such  candidate 
with  an  opportimity  to  address  the 
Commission  in  open  session  to 
demonstrate  that  no  repayment,  or  a 
lesser  repayment,  is  required.  Tbe 
candidate  should  identify  in  this  request 
the  repayment  issues  he  or  she  wants  to  - 
address  at  the  oral  hearing.  If  the 
Commission  decides  by  an  affirmative 


vote  of  four  (4)  of  its  memben  to  grant 
the  candidate's  request,  it  will  infonn 
the  candidate  of  the  date  and  time  set 
for  the  oral  hearing.  At  the  date  and 
time  set  by  the  Commission,  the 
candidate  or  candidate's  designated 
representative  will  be  allotted  an 
amotmt  of  time  in  which  to  make  an 
oral  presentation  to  the  Commission 
based  upon  the  legal  and  factual 
materials  submitted  under  paragraph 
(c)(2)(i)  of  this  section.  The  candidate  or 
representative  will  also  have  the 
opportunity  to  answer  any  questions 
firam  individual  membere  of  the 
Commission. 

(3)  Repayment  determination  upon 
review.  Before  voting  on  whether  to 
issue  any  repayment  determination(s) 
following  an  administrative  review 
purauant  to  paragraph  (c)(2)  of  this 
section,  the  Commission  ivill  consider 
any  submission  made  under  paragraph 
(c)(2)(i)  of  this  section  and  any  oral 
hearing  conducted  under  paragraph 
(c)(2)(ii)  of  this  section,  and  may  also 
consider  any  new  or  additional 
information  from  other  sources.  A 
determination  following  an 
administrative  review  that  a  candidate 
must  repay  a  certain  amount  must  be 
approved  by  an  affirmative  vote  of  four 
(4)  membere  of  the  Commission.  The 
determination  will  be  accompanied  by  a 
written  statement  of  reasons  supporting 
the  Commission's  determinationU)-  This 
statement  will  explain  the  legal  and 
factual  reasons  underlying  the 
Commission's  determination(s)  and  will 
summarize  the  results  of  any 
investigation(s)  upon  which  the 
determination(s)  are  based. 

(d)  Repayment  period.  (1)  Within  90 
calendar  days  of  service  of  the  notice  of 
the  Commission's  repayment 
determination(s),  the  candidate  shall 
repay  to  the  United  States  Treasury  the 
amounts  which  the  Commission  has 
determined  to  be  repayable.  Upon 
application  by  the  candidate,  the 
Commission  may  grant  an  extension  of 
up  to  90  calendar  days  in  which  to  make 
repayment. 

(2)  If  the  candidate  requests  an 
administrative  review  of  the 
Commission's  repayment 
detennination(s)  under  paragraph  (c)(2) 
of  this  section,  the  time  for  repayment 
will  be  suspended  until  the  Commission 
has  concluded  its  administrative  review 
of  the  repayment  determination(s)  and 
has  approved  by  an  affirmative  vote  of 
four  (4)  of  its  members  a  post- 
administrative  review  repayment 
determination.  Within  30  calendar  days 
after  service  of  the  notice  of  the 
Commission's  post-administrative 
review  repayment  detennination(s).  the 
candidate  shall  repay  to  the  United 
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States  Treasury  the  amounts  which  the 
Commission  has  determined  to  be 
repayable.  Upon  appUcation  by  the 
cantUdate,  the  Commission  may  grant 
an  extension  of  up  to  90  calendar  days 
in  which  to  make  repajrment. 

(3)  Interest  shall  be  assessed  on  all 
repayments  made  after  the  initial  90-day 
repayment  period  established  at 
paragraph  (d)(1)  of  this  section  or  the 
30-day  repayment  period  estabUshed  at 
paragraph  (d)(2)  of  this  section.  The 
amoimt  of  interest  due  shall  be  the 
greater  of: 

(i)  An  amount  calculated  in 
accordance  with  28  U.S.C.  1961(a)  and 
(b);or 

(ii)  The  amount  actually  earned  on  the 
funds  set  aside  or  to  be  repaid  under 
this  section. 


PART  900e-FEDERAL  FtNANONQ  OF 
PRESIDENTIAL  NOMINATING 
CONVENTIONS 

8.  The  authority  citation  for  Part  9008 
would  continue  to  read  as  follows: 

Authority:  2  U.S.C.  437,  438(a)(8]:  26 
U.S.C  9008  and  9009(b). 

9.  In  $  9008.7.  new  paragraph  (c) 
would  be  added,  to  read  as  follows: 

§9006.7    Use  of  funds. 

•        •        •        •        * 

(c)  Lost  or  misplaced  Hems.  The  cost 
of  lost  or  misplaced  items  may  not  be 
defrayed  with  public  funds  under 
certain  circumstances.  Factors 
considered  by  the  Commission  in 
making  this  determination  shall 
include,  but  not  be  limited  to,  whether 
the  conmiittee  demonstrates  that  it 
made  conscientious  efforts  to  safeguard 
the  missing  equipment;  whether  the 
conmiittee  sought  or  obtained  insurance 
on  the  items;'whether  the  committee 
filed  a  police  report;  the  type  of 
equipment  involved;  and  the  nimiber 
and  value  of  items  that  were  lost. 

10.  Section  9008.14  would  be  revised 
to  read  as  follows: 

{9008.14    PsMtlons  for  rehearing;  stays  of 
rspsymsnt  dstsnninatkMis. 

Petitions  for  rehearing  following  the 
Commission's  repayment  determination 
and  requests  for  stays  of  repayment 
determinations  will  be  governed  by  the 
procedures  set  forth  at  11  CFR  9007.5 
and  9038.5.  The  Commission  will  afford 
convention  committees  the  same  rights 
as  are  provided  to  publicly  funded 
candidates  imder  11  CFR  9007.5  and 
9038.5. 

11.  In  §9008.52.  the  heading  of 
paragraph  (c)  would  be  republished  and 
the  introductory  language  of  paragraph 


(c)(1)  would  be  revised  to  read  as 
follows: 

$9008.52    Rscsiptsanddisburssmentsof 
host  oomnillssi. 


(c)  Receipt  of  donations  from  local 
businesses  and  organizations. 

(1)  Local  businesses  (including 
banks),  local  labor  organizations,  and 
other  local  organizations  or  local 
individuals  may  donate  funds  or  make  " 
in-kind  donations  to  a  host  committee  to 
be  used  for  the  following  purposes: 
***** 

12.  In  §  9008.53.  the  heading  of 
paragraph  (b)  would  be  republished  and 
the  introductory  language  of  paragraph 
(b)(1)  would  be  revised  to  read  as 
follows: 

S  9006.53    Receipts  and  disbursements  of 
government  agencies  and  munidpai 
corporations. 

***** 

(b)  Receipt  of  donations  to  a  separate 
fund  or  account. 

(1)  Local  businesses  (including 
banks),  local  labor  organizations,  and 
other  local  organizations  or  local 
individuals  may  donate  funds  or  make 
in-kind  donations  to  a  separate  fund  or 
account  of  a  government  agency  or 
mimicipality  to  pay  for  expenses  listed 
in  11  CFR  9008.52(c),  provided  that: 


PART  9032— OERNITIONS 

13.  The  authority  citation  for  Part 
9032  would  continue  to  read  as  follows: 

AntfuMity:  26  U.S.C.  9032  and  9039(b). 

14.  Section  9032.11  would  be  revised 
to  read  as  follows: 


$9032.11 

State  means  each  State  of  the  United 
States,  Puerto  Rico.  American  Samoa, 
the  Virgin  Islands,  the  District  of 
Colmnbia,  and  Guam. 

PART  9033— EUGIBIUTY  FOR 
PAYMENTS 

15.  The  authority  citation  for  Part 
9033  would  continue  to  read  as  follows: 

Authority:  26  U.S.C.  9003(e),  9033  and 
9039(b). 

16.  In  §9033.11.  paragraphs  (b)(l)(iv) 
and  (b)(3)(ii)  would  be  revised  to  read 
as  follows: 

$9033.11    Documentation  of 
dIslMirssmsnts. 

***** 

(b)*  *  • 
(D*  *  * 

(iv)  If  the  purpose  of  the  disbursement 
is  not  stated  in  the  accompanying 


documentation,  it  must  be  indicated  on 
the  canceled  check  negotiated  by  the 
payee. 

•       *        *        *       •      ' 

(3)*  '  * 

(ii)  Purpose  means  the  full  name  and 
mailing  address  of  the  payee,  the  date 
and  amoimt  of  the  disbuisement,  and  a 
brief  description  of  the  goods  or  services 
purchased.  Examples  of  acceptable  and 
unacceptable  descriptions  of  goods  and 
services  purchased  are  listed  at  11  CFR 
104.3(b)(3)(i)(B). 


PART  9034— ENTITLEMENTS 

17.  The  authority  citation  for  Part 
9034  would  continue  to  read  as  follows: 

Authority:  26  U.S.C  9034  and  9039(b). 

18.  In  §9034.4,  paragraphs  (a)(3)(i). 
(a)(3)(iii).  (b)(8).  (e)(1).  and  (e)(3)  would 
be  revised  to  read  as  follows: 

$9034.4   Use  of  contributions  and 
matching  payments. 

(a)*  •  * 

(3)*  *  • 

(i)  Costs  associated  with  the 
termination  of  political  activity,  such  as 
the  costs  of  cmnplying  with  the  post 
election  requirements  ofthe  Act  and 
other  necessary  administrative  costs 
associated  with  winding  down  the 
campaign,  including  office  space  rental, 
staff  salaries,  and  oCBce  supplies.-shall 
be  considered  qualified  campaign 
expenses.  A  candidate  may  receive  and 
use  matching  funds  for  these  purposes 
either  after  he  or  she  has  notified  the 
Commission  in  writing  of  his  or  her 
withdrawal  from  the  campaign  for 
nomination,  or  after  the  date  of  the 
party's  nominating  convention,  if  he  or 
she  has  not  withdrawn  before  the 
convention,  or  after  the  end  of  the 
expenditure  report  period,  if  the 
candidate  wins  the  nomination, 
whichever  is  later. 
***** 

(iii)  For  purposes  of  the  expenditure 
limitations  set  forth  in  11  CFR  9035.1. 
100%  of  salary,  overhead  and  computer 
expenses  inciured  after  a  candidate's 
date  of  ineligibiUty.  or  after  the  end  of 
the  expenditure  report  period,  if  the 
candidate  wins  the  nomination, 
whichever  is  later,  may  be  treated  as 
exempt  legal  and  accounting 
comphance  expenses  beginning  with 
the  first  full  reporting  period  after  the 
candidate's  date  of  ineligibility  or  after 
the  end  ofthe  expenditure  report 
period,  whichever  is  later.  For 
candidates  who  continue  to  campaign  or 
re-establish  eligibility,  this  paragraph 
shall  not  apply  to  expenses  incurred 
during  the  period  between  the  date  of 
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in  i  ligibility  and  the  date  on  which  the 
candidate  either  re-establishes  eligibility 
ot.Ceaaes  to  continue  to  campaign. 


{[8)  Lost  or  misplaced  items.  The  cost 
of  lost  or  misplaced  items  may  be 
considered  a  nonqualified  campaign 
expense.  Factors  considered  by  the 
Coamiission  in  making  this 
deteimination  shall  include,  but  not  be 
limited  to,  whether  the  committee 
demonstrates  that  it  made  conscientious 
eAdrts  to  safeguard  the  missing 
equipment;  whether  the  committee 
soi^t  or  obtained  insurance  on  the 
itei^is;  whether  the  committee  filed  a 
police  report;  the  tjrpe  of  equipment 
involved;  and  the  niunber  and  value  of 
itejQis  that  were  lost. 


I)  General  rule.  Any  expenditure  for 
goods  or  services  that  are  used 
ex  iusively  for  the  primary  election 
campaign  shall  be  attributed  to  the 
limits  set  forth  at  11  CFR  9035.1.  Any 
expenditiue  for  goods  or  services  that 
areiused  exclusively  for  the  general 
election  campaign  shall  be  attributed  to 
th^jlimits  set  forth  at  11  CFR  110.8(a)(2), 
as  l^djusted  under  11  CFR  110.9(c).  All 
expenditures  for  goods  and  services  that 
are  tised  for  both  the  primary  and  the 
general  election  campaigns  shall  be 
attpbuted  in  accordance  with 
pa^graphs  (e)(2)  through  (e)(7)  of  this 


f )  State  or  national  campaign  offices. 
Overhead  expenditures  incurred  in 
collection  with  state  or  national 
campaign  offices  shall  be  attributed 
according  to  when  the  usage  of  the 
ofSce  occurs.  Payroll  costs  shall  be 
attributed  according  to  when  the  work 
is  pprformed.  For  purposes  of  this 
section,  overhead  expenditures  shall 
haVie  the  same  meaning  as  set  forth  in 
litFR  106.2(b)(2)(iii)(D).  Expenses  for 
us^ge  of  offices  or  work  performed  on  or 
before  the  date  of  the  candidate's 
nomination  shall  be  attributed  to  the 
primary  election,  except  for  periods 
when  the  office  is  used  only  by  persons 
working  full  time  on  general  election 

^paign  preparations. 
«        *        •        • 

I.  In  §9034.5,  para^ph  (c)(1) 
d  be  revised  to  read  as  follows: 


S  SOM-S    Net  outstanding  campaign 


ions. 


t)(l)  Capital  assets.  For  purposes  of 
thijsi  section,  the  term  capital  asset 
means  any  property  used  in  the 
operation  of  the  campaign  whose 


purchase  price  exceeded  $2000  when 
received  by  the  committee.  Property  that 
must  be  vdued  as  capital  assets  under 
this  section  includes,  but  is  not  limited 
to,  office  equipment,  furniture,  vehicles 
and  fixtures  acquired  for  use  in  the 
operation  of  the  candidate's  cunpaign, 
but  does  not  include  property  defined  as 
"other  assets"  under  paragraph  (c)(2)  of 
this  section.  Capital  assets  include  items 
such  as  computer  systems  and 
telecommimications  systems,  if  the 
equipment  is  used  together  and  if  the 
total  cost  of  all  components  that  are 
used  together  exceeds  $2000.  A  list  of 
all  capital  assets  shall  be  maintained  by 
the  committee  in  accordance  with  11 
CFR  9033.11(d).  The  fair  market  value  of 
capital  assets  shall  be  considered  to  be 
60%  of  the  total  original  cost  of  such 
items  when  acquired,  except  that  items 
received  after  the  date  of  ineUgibiUty 
must  be  valued  at  their  fair  market  value 
on  the  date  received.  A  candidate  may 
claim  a  lower  fair  market  value  for  a 
capital  asset  by  fisting  that  capital  asset 
on  the  statement  separately  and 
demonstrating,  through  doounentation, 
the  lower  fair  market  value.  If  the 
candidate  receives  public  funding  for 
the  general  election,  a  lower  fair  market 
value  shall  not  be  claimed  imder  this 
section  for  any  capital  assets  transferred 
or  sold  to  the  candidate's  general 
election  committee. 


PART  9035— EXPENDITURE 
UMITATIONS 

20.  The  authority  citation  for  Part 
9035  would  continue  to  read  as  follows: 

Autboritjr:  26  U.S.C.  90:>u  and  9039(b). 

21.  Section  9035.1,  is  revised  to  lead 
as  follows: 

§  9035.1    Campaign  expenditure  iimitation; 
compliance  and  fundraising  exemptions. 

(a)  Spending  limit.  (1)  No  candidate  or 
his  or  her  authorized  committee(s)  shall 
knowingly  incur  expenditures  in 
connection  With  the  candidate's 
campaign  for  nomination,  which 
expenditiues,  in  the  aggregate,  exceed 
$10,000,000  (as  adjusted  imder  2  U.S.C. 
441a(c)),  except  that  the  aggregate 
expenditures  by  a  candidate  in  any  one 
State  shall  not  exceed  the  greater  of:  16 
cents  (as  adjusted  imder  2  U.S.C. 
441a(c))  multipUed  by  the  voting  age 
population  of  the  State  (as  certified 
imder  2  U.S.C.  441a(e));  or  $200,000  (as 
adjusted  under  2  U.S.C.  441a(c)). 

(2)  The  Commission  will  calculate  the 
amount  of  expenditures  attributable  to 
the  overall  expenditure  limit  or  to  a 
particular  state  using  the  full  amounts 
originally  charged  for  goods  and 
services  rendered  to  the  committee  and 


not  the  amounts  for  which  such 
obligations  were  settled  and  paid, 
unless  the  committee  can  demonstrate 
that  the  lower  amount  paid  reflects  a 
reasonable  settlement  of  a  bona  fide 
dispute  with  the  creditor. 

(b)  Allocation.  Each  candidate 
receiving  or  expecting  to  receive 
matching  funds  under  this  subchapter 
shall  also  allocate  his  or  her 
expenditures  in  accordance  with  the 
provisions  of  11  CFR  106.2. 

(c)  Compliance  and  fundraising 
exemptions.  (1)  A  candidate  may 
exclude  from  the  overall  expenditiue 
limitation  of  this  section  an  amount 
equal  to  10%  of  all  operating- 
expenditures  for  each  report  period  as 
an  exempt  legal  and  accounting 
compUance  cost  under  11  CFR 
100.8(b)(lS). 

(2)  A  candidate  may  exclude  from  the 
overall  expenditure  limitation  of  this 
section  the  amount  of  exempt 
fundraising  costs  specified  in  11  CFR 
100.8(b)(21)(iii). 

(d)  Candidates  not  receiving  matching 
funds.  The  expenditure  limitations  of 
this  section  shall  not  apply  to  a 
candidate  who  does  not  receive 
matching  funds  at  any  time  during  the 
matching  payment  period. 

22.  Section  9035.3  would  be  added  to 
read  as  follows: 

19036.3    Expenditures  l>y  Vice  Presidential 


(a)  In  the  case  of  a  candidate  who 
obtains  a  political  party's  nomination 
for  the  office  of  Vice  President  of  the 
United  States,  any  expenditures  made  in 
connection  with  seeking  that  Vice 
Presidential  nomination  shall  be 
considered  expenditures  by  the  pubUcly 
funded  candidate  who  obtains  that 
poUtical  party's  nomination  for  the 
office  of  President  of  the  United  States, 
except  as  provided  in  paragraph  (b)  of 
this  section. 

(b)  The  payment  of  expenses  incurred 
by  a  Vice  Presidential  candidate,  the 
candidate's  family,  and  the  candidate's 
authorized  committee's  staff  to  attend  a 
pofitical  party's  national  nominating 
convention,  including  the  cost  of 
transportation,  lodging,  and  subsistence, 
and  the  costs  of  raising  funds  for  these 
expenses,  will  not  be  considered  an 
expenditure  by  the  candidate  who 
obtains  that  political  party's  nomination 
for  the  office  of  President  of  the  United 
States. 

23.  The  title  of  part  9036  would  be 
revised  to  read  as  follows: 


69536 
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PART  9036— REVIEW  OF  MATCHING 
FUND  SUBMISSIONS  AND 
CERTIFICATION  OF  PAYMENTS  BY 
COMMISSION 

24.  The  authority  citation  for  Part 
9036  would  continue  to  read  as  follows: 

Authority:  26  U.S.C  9036  and  9039(b). 

25.  In  §  9036.1,  paragraph  (b)(3) 
would  be  revised  to  read  as  follows: 

19036.1    ThrMhoM  submisalon. 

•  *        •        •        • 

(b)*  *  • 

(3)  The  candidate  shall  submit  a  full- 
size  photocopy  of  each  check  or  written 
instrument  and  of  supporting 
dociunentation  in  accordance  with  11 
CFR  9034.2  for  each  contribution  that 
the  candidate  submits  to  establish 
eligibility  for  matching  funds.  For 
purposes  of  the  threshold  submission, 
the  photocopies  shall  be  segregated 
alphabetically  by  contributor  within 
each  State,  and  shall  be  accompanied  by 
and  refarenced  to  copies  of  the  relevant 
deposit  slips.  In  lieu  of  submitting 
photocopies,  the  candidate  may  submit 
digital  images  of  checks  and  other 
materials  in  accordance  with  the 
procedures  specified  in  11  CFR 
9036.2(b)(l)(vi).  Digital  images  of 
contributions  do  not  need  to  be 
segregated  alphabetically  by  contributor 
within  each  State. 

•  •        *        •        • 

26.  In  §9036.2.  paragraph  (b)(l)(vi) 
would  be  revised  to  read  as  follows: 

f90a&2   AddMonaiaubminloMfor 
fiMlcliing  fund  |>Byiiieiili. 

•  *        •        •        • 

(b)*  *  * 

(D*  *  • 

(vi)  The  photocopies  of  each  check  or 
%vritten  instrument  and  of  supporting 
documentation  shall  either  be 
alphabetized  and  referenced  to  copies  of 
the  relevant  deposit  slip,  but  not 
segregated  by  State  as  required  in  the 
threshold  submission;  or  such 
photocopies  may  be  batched  in  deposits 
of  50  contributions  or  less  and  cross- 
relerenced  by  deposit  number  and 
setfuence  number  within  each  deposit 
on  the  contributor  Ust.  In  lieu  of 
submitting  photocopies,  the  candidate 
may  submit  digital  images  of  checks, 
written  instnunents  and  deposit  slips  as 
specified  in  the  Computerized  Magnetic 
Media  Requirements.  The  candidate 
may  also  submit  digital  images  of 
contributor  redesignations, 
reattributions  and  supporting  statements 
and  materials  needed  to  verify  the 
matchabiUty  of  contributions.  The 
candidate  shall  provide  the  computer 
equipment  and  software  needed  to 
retrieve  and  read  the  digital  images,  if 


necessary,  at  no  cost  to  the  Commission, 
and  shall  include  digital  images  of  every 
contribution  received  and  imaged  on  or 
after  the  date  of  the  previous  matching 
fund  request.  Contributions  and  other 
docimientation  not  imaged  shall  be 
submitted  in  photocopy  form.  The 
candidate  shall  maintain  the  originals  of 
all  contributor  redesignations, 
reattributions  and  supporting  statements 
and  materials  that  are  submitted  for 
matching  as  digital  images. 


PART  9038— EXAMINATIONS  AND 
AUDITS 

27.  The  authority  citation  for  Part 
9038  would  continue  to  read  as  follows: 

Authority:  26  U.S.C.  9038  and  9039(b). 

28.  In  §  9038.1,  a  new  sentence  would 
be  added  to  the  end  of  paragraph  (b)(1) 
introductory  text,  and  paragraph  (f)(3) 
would  be  revised,  to  read  as  follows: 

f  9038.1    Audit 

•  •         •        •        • 

(b)*  '  • 

(1)  *  •  •  Upon  request,  the 
committee  shall  produce  the  originals  of 
dl  contributor  redesignations, 
reattributions  and  supporting  statements 
and  materials  that  were  submitted  for 
matching  as  digital  images  under  11 
CFR  9036.2(b),  in  addition  to  the 
materials  required  under  11  CFR 
110.1(1). 

•  *        •        •        • 

(f)*  •  • 

(3)  Within  30  days  of  service  of  the 
publicly  released  Audit  Report,  the 
committee  shall  submit  a  check  to  the 
United  States  Treasury  for  the  total 
amount  of  any  excessive  or  prohibited 
contributions  not  refunded,  reattributed 
or  redesignated  in  a  timely  manner  in 
accordance  with  11  CFR  103.3(b)(1).  (2) 
or  (3):  or  take  any  other  action  required 
by  the  Commission  with  respect  to 
sample-based  findings. 

29.  In  §9038.2,  the  introductory 
material  to  paragraph  (c),  and 
paragraphs  (c)(1).  (c)(2).  (c)(2)(i).  (d)(1). 
and  (d)(3)  would  be  republished,  and 
paragraphs  (c)(2)(ii),  (c)(3)  and  (d)(2) 
would  be  revised,  to  read  as  follows: 

§9038.2    nepeymenta. 

***** 

(c)  Repayment  determination 
procedures.  The  Commission's 
repayment  determination  will  be  made 
in  accordance  with  the  procedures  set 
forth  at  paragraphs  (c)(1)  through  (c)(3) 
of  this  section. 

(1)  Repayment  determination.  The 
Commission  will  provide  the  candidate 
with  a  written  notice  of  its  repayment 
determination(s).  This  notice  will  be 


included  in  the  Commission's  audit 
report  prepared  pursuant  to  11  CFR 
9038.1(d).  or  inquiry  report  piu*suant  to 
11  CFR  9039.3,  and  will  set  forth  the 
legal  and  factual  reasons  for  such 
detennination(s).  as  well  as  the 
evidence  upon  which  any  such 
determination  is  based.  "The  candidate 
shall  repay  to  the  United  States 
Treasury  in  accordance  with  paragraph 
(d)  of  this  section,  the  amount  which  the 
Conmiission  has  determined  to  be 
repayable. 

(2)  Administrative  review  of 
repayment  determination.  If  a  candidate 
disputes  the  Commission's  repayment 
determination(s),  he  or  she  may  request 
an  administrative  review  of  the 
determination(s)  as  set  forth  in 
paragraph  (c)(2)(i)  of  this  section. 

(i)  Submission  of  written  materials.  A 
candidate  who  disputes  the 
Commission's  repayment 
detennination(s)  shall  submit  in  writing, 
within  60  calendar  days  after  service  of 
the  Commission's  notice,  legal  and 
factual  materials  demonstrating  that  no 
repayment,  or  a  lesser  repayment,  is 
required.  Such  materials  may  be 
submitted  by  counsel  if  the  candidate  so 
desires.  The  candidate's  failure  to 
timely  raise  an  issue  in  written 
materials  presented  pursuant  to  this 
paragraph  will  be  deemed  a  waiver  of 
the  candidate's  right  to  raise  the  issue  at 
any  future  stage  of  proceedings 
including  any  petitim  for  review  filed 
under  26  U.S.C.  9041(a). 

(ii)  Oral  hearing.  A  candidate  who 
submits  written  materials  punuant  to 
paragraph  (c)(2)(i)  of  this  section  may  at 
the  same  time  request  in  writing  that  the 
Commission  provide  such  candidate 
with  an  opportunity  to  address  the 
Commission  in  open  session  to 
demonstrate  that  no  repayment,  or  a 
lesser  repaymoit,  is  required.  The 
candidate  should  identify  in  this  request 
the  repayment  issues  he  or  she  wants  to 
address  at  the  oral  hearing.  If  the 
Commission  decides  by  an  affirmative 
vote  of  four  (4)  of  its  members  to  grant 
the  candidate's  request,  it  will  inform 
the  candidate  of  the  date  and  time  set 
for  the  oral  hearing.  At  the  date  and 
time  set  by  the  Commission,  the 
candidate  or  candidate's  designated 
representative  will  be  allotted  an 
amount  of  time  in  which  to  make  an 
oral  presentation  to  the  Commission 
based  upon  the  legal  and  factual 
materials  sulHnitted  under  paragraph 
(c)(2)(i)  of  this  section.  The  candidate  or 
representative  will  also  have  the 
opportunity  to  answer  any  questions 
from  individual  membera  of  the 
Commission. 

(3)  Repayment  determination  upon 
review.  Before  voting  on  whether  to 
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issiid  any  repayment  detennination(s) 
following  an  administrative  review 
pursuant  to  paragraph  (c)(2)  of  this 
sectiDn,  the  Commission  will  consider 
anyi  $ubmission  made  under  paragraph 
(c)(^)(i)  of  this  section  and  any  oral 
hearing  conducted  under  paragraph 
(c)(^l(ii),  and  may  also  consider  any 
nevt^or  additional  information  from 
oth^r  sources.  A  determination 
following  an  administrative  review  that 
a  cajtididate  must  repay  a  certain  amount 
muit  be  approved  by  an  affirmative  vote 
of  f<iur  (4)  members  of  the  Commission. 
The  determination  will  be  accompanied 
by  a  written  statement  of  reasons 
supporting  the  Commission's 
determinationfs).  This  statement  will 
expltin  the  legal  and  factual  reasons 
underlying  the  Commission's 
det0|mination(s)  and  will  summarize 
the  kjesults  of  any  investigation(s)  upon 
whiich  the  determination(s)  are  based, 
(d)  Repayment  period.  (1)  Within  90 
calendar  days  of  service  of  the  notice  of 
the  Commission's  repayment 


determination(s),  the  candidate  shall 
repay  to  the  United  States  Treasury  the 
amounts  which  the  Commission  has 
determined  to  be  repayable.  Upon 
application  by  the  candidate,  the 
Commission  may  grant  an  extension  of 
up  to  90  calendfu'  days  in  which  to  make 
repayment. 

(2)  If  the  candidate  requests  an 
administrative  review  of  the 
Commission's  repayment 
determination(s)  under  paragraph  (c)(2] 
of  this  section,  the  time  for  repayment 
will  be  suspended  until  the  Commission 
has  concluded  its  administrative  review 
of  the  repayment  determination(s)  and 
has  approved  by  an  affirmative  vote  of 
four  (4)  of  its  members  a  post- 
administrative  review  repayment 
determination.  Within  30  calendar  days 
after  service  of  the  notice  of  the 
Commission's  post-administrative 
review  repayment  determination(s),  the 
candidate  shall  repay  to  the  United 
States  Treasury  the  amounts  which  the 
Commission  bias  determined  to  be 


repayable.  Upon  application  by  the 
candidate,  the  Commission  may  grant 
an  extension  of  up  to  90  calendar  days 
in  which  to  make  repayment. 

(3)  Interest  shall  be  assessed  on  all 
repayments  made  after  the  initial  90-day 
repayment  period  established  at 
paragraph  (d)(1)  of  this  section  or  the 
30-day  repayment  period  established  at 
paragraph  (d)(2)  of  this  section.  The 
amount  of  interest  due  shall  be  the 
greater  of: 

(i)  An  amount  calculated  in 
accordance  with  28  U.S.C.  1961(a)  and 
(b):or 

(ii)  The  amount  actually  earned  on  the 
funds  set  aside  under  this  section. 

***** 

Dated:  December  11, 1998. 

Scott  E.  Thomas, 

Acting  Chairman,  Federal  Election 
Commission. 

[FR  Doc.  98-33316  Filed  12-15-98;  6:45  am) 
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REMNDERS 

The  items  in  ttiis  list  were 
edtorialy  oofTfiiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  1st  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  DECEMBER  16, 
1998 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
-animal  feeds,  and  raw 
agricultural  commodities: 
Bifenthrin;  published  12-1  &■ 

98 
Copper  ammonium  complex; 

published  12-16-98 
TraMcoxydwn;  published  12- 

16-98 

FEDERAL 

GOyHUNICATlONS 

COMMISSION 

Common  carrier  services: 
Telecommunications  Act  of 
1996;  implementation — 
Pennsytvania  Public  Utility 
Commission;  order 
regardmg  area  codes 
412.  610.  215,  and  717; 
xtodaratory  ruling 
petition  and  expedited 
action  request; 
published  11-16-98 

JUSTICE  DEPARTMENT 

Prison*  Bureau 

Inmate  control,  custody,  care, 
etc: 

Sex  offender  release 
notification;  designation  of 
offenses;  put)lished  12-16- 
98 

PERSONNEL  MANAGEMENT 
OFFICE 

Employment 
Reduction  in  force — 
Vacant  position  offers; 
retention  regulations; 
published  11-16-98 

TREASURY  DEPARTMENT 
Fiscal  Service 

Book-entry  Treasury  bonds, 
notes,  and  btNs: 

Treasury/Reserve  Automated 
Debt  Entry  System 
(TRADES);  Uniform 
Commercial  Code  list  of 
States  enacting  Article  8; 
published  12-16-98 

VETERANS  AFFAIRS 
DEPARTMENT 

Acquisition  regulations: 
Title  and  references 
updates;  published  12-16- 
98 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marfceling 
Sarvica 

Federal  Seed  Act 
Noxious-weed  seeds; 
proht>ftion  of  shipment  of 
agricultural  and  vegetable 
seeds  containing  them; 
comments  due  tiy  12-21- 
98;  published  10-20-98 
RaisiRS  produced  from  grapes 
grown  in — 

California;  comments  due  t>y 
12-^-98;  published  10- 
23-98 
Tat>le  grapes  (European  or 
vinifera  type);  grade 
standards;  comments  due 
by  12-21-98;  published  10- 
21-98 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  MeaM) 
Inspection  Service 

Plant-related  quarantine, 
domestic: 
Mexican  fruit  fly;  comments 

due  by  12-21-98; 

published  1022-98 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alasica;  fisheries  of 
Exclusive  Economic 
Zone — 

Bering  Sea  and  Aleutian 
Islarxls  grourxjfish  et 
al.;  comments  due  by 
12-21-98;  published  10- 
22-98 
Pacific  halitxjt  and  red 
king  crab;  comments 
due  by  12-24-98; 
pubKshed  11-25-98 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 
PractKe  and  procedure: 
Off-tfie-record 
communications; 
comments  due  l)y  12-24- 
98;  published  9-25-98 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs: 
Stratospheric  ozone 
protectiorv— 

Essential-use  allowances; 
1999  aUocatkm; 
comments  due  by  12- 
21-98;  published  11-20- 
98 
Air  programs;  approval  and 
pronfHJlgatkxi;  State  plans 


for  designated  taciilies  arKi 
poNulanls: 

mirxMs;  comments  due  by 
12-23-98;  published  11- 
23-98 
Air  programs;  State  authority 
deleg^rtions: 

MKhigan;  comments  due  by 
12-23-98;  published  11- 
23-98 
Air.  quality  implementatnn 
plans;  Approval  and 
promulgaiion:  varkxjs 
States: 

Wasiwigtonr  comments  due 
by  12-21-98;  published 
11-19-98 
Superfund  program: 
NatkNiai-oil  and  hazaidous 
'substances  contingency 
plarv— 

Natkxial  priorities  list 
update;  comments  due 
by  12-23-98;  published 
11-23-98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
TeleoommunKatk)ns  Ad  of 
1996;  implementatk)r>— 

Univecsal  soMce  pdey; 
convnents  due  t>y  12- 
23-98;  published  12-9- 
98 
Radk)  statmns;  lable  of 
assignments: 
Texas;  comments  due  by 
12-21-98;  published  11- 
10-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Haaitt)  Car*  Financing 
Administration 

MedKare: 
Hospital  wage  data;  limited 
additkmal  opportunity  to 
request  revisnns; 
comments  due  by  12-21- 
98;  published  11-19-98 

HOUSING  AND  URBAN 

t)EVELOPMENT 

DEPARTMENT 

Federal  Housing  Enterprise 

Oversight  Office 

Practice  and  procedure: 
Hearings  on  the  record; 
comments  due  by  12-23- 
98;  published  9-24-98 

INTERIOR  DEPARTMENT 
Fish  and  WIMlif*  S*rvtoe 

Endangered  and  threatened 
species: 
Australian  koala;  comments 

due  by  12-21-98; 

published  9-22-98 
Dismal  Swamp  southeastern 

shrew;  comments  due  by 

12-21-98;  published  10- 

21-98 


Yacare  caiman,  etc; 
comments  due  by  12-22- 
98;  published  9-23-98 
LEGAL  SERVICES 
CORPORATION 
Furxl  recipients: 
Recipient  fund  balances; 
comments  due  by  12-21- 
98;  published  10-22-98 
Timekeeping  requirement 
commems  due  by  12-21-98; 
published  10-22-98 
LIBRARY  OF  CONGRESS 
Copyright  Offica,  Ubrary  of 
Congiass 
Copyright  offk»  and 
procedures: 

Phonorecords,  making  and 
dntributkxi;  reasonat)le 
notne  of  use  and 
payment  to  copyright 
owners;  comments  due  t>y 
12-24-98;  published  12- 
16-98 
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"his  section  of  the  FEDERAL  REGISTER 
iootains  regulatory  documents  having  general 
ippiicability  and  legal  effect,  most  of  which 
ire  keyed  to  and  codified  in  the  Code  of 
-ederai  Regulations,  which  is  published  under 
)0  titles  pursuant  to  44  U.S.C.  1510. 

'he  Code  of  Federal  Regulations  is  sold  t>y 
\»  Superintendent  of  Documents.  Prices  of 
lew  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

XFRPart319 

i(MNo.9a-067-<4] 
N  0679-AB01 

>lid  Wood  Pacldng  Material  From 
lina 

kGENCY:  Animal  and  Plant  Health 

spection  Service,  USDA. 
I^CnON:  Interim  rule. 


MMARY:  This  document  amends  an 
terim  rule  published  in  the  Federal 
ister  on  September  18, 1998,  and 
fiiective  December  17. 1998.  That 
terim  rule  amends  the  regulations  for 
porting  logs,  lumber,  and  other 
lanufactiired  wood  articles  by 
dding  treatment  and  documentation 
uirements  for  solid  wood  packing 
aterial  imported  from  the  Peoples 
public  of  China,  including  the  Hong 
ong  Special  Administrative  Region. 
e  are  amending  certain  provisions  of 
t  rule  regarding  two  documents,  the 
fficial  certificate  and  the  exporter 

itement,  and  provisions  regarding  use 
I  these  documents  for  the  entry  of 
'goods  imported  into  the  United  States 

Jt)m  the  Peoples  Republic  of  China 
icluding  Hong  Kong.  We  are  adding  a 
rovision  reganling  a  third  document, 
the  importer  statement.  We  are  making 
these  changes  to  better  coordinate  the 
I  squirements  of  the  rule  with  the  United 
i  tales  Customs  Service's  electronic 
/  lUtomated  Broker  Interface  system  and 

itiy  operations  procedures. 
Sates:  Interim  rule  effective  December 
]  7, 1998.  Consideration  will  be  given 
c  nly  to  comments  received  on  or  before 
I  ebruary  16, 1999. 

ADDRESSES:  Please  send  an  original  and 
t  uee  copies  of  your  comments  to 
[  locket  No.  98-087-4,  Regulatory 


Analysis  and  Development,  PPD, 
APHIS,  suite  3C03, 4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  98-087-4.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ronald  Campbell,  Import  Specialist, 
Phytosanitary  Issues  Management  Team, 
PPQ,  APHIS.  4700  River  Road  Unit  140, 
Riverdale,  MD  20737-1236,  (301)  734- 
6799. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  regulates  the 
importation  of  logs,  lumber,  and  other 
unmanufactured  wood  articles  to 
prevent  the  introduction  into  the  United 
States  of  dangerous  plant  pests, 
including  forest  pests. 

On  September  18, 1998,  we  published 
in  the  Federal  Register  (63  FR  50100- 
50111.  Docket  No.  98-087-1)  an  interim 
rule  that  amended  the  regulations  by 
imposing  certain  requirements  on 
imported  solid  wood  packing  material 
(SWPM)  from  the  Peoples  Republic  of 
China  (referred  to  below  as  the  PRC), 
including  the  Hong  Kong  Special 
Administrative  Region  (referred  to 
below  as  Hong  Kong).  That  interim  rule 
was  promulgated  in  order  to  prevent  the 
introduction  and  estabUshment  of  the 
Asian  longhomed  beetle  and  other 
dangerous  plant  pests  associated  with 
SWPM  from  the  PRC  including  Hong 
Kong.  Under  that  rule  (referred  to  below 
as  the  interim  rule),  if  a  commercial 
shipment  from  the  PRC  including  Hong 
Kong  contains  SWPM,  then  prior  to 
departure  from  the  PRC  including  Hong 
Kong  the  SWPM  must  be  heat  treated, 
fumigated,  or  treated  with 
preservatives ',  and  must  be 
accompanied  by  a  certificate  signed  by 


■  Allowed  preservatives  must  use  a  product  that 
is  registered  by  the  United  States  Environmental 
Protection  Agency,  applied  in  accordance  with 
label  directions.  In  response  to  questions  &x>m 
industry,  APHIS  wishes  to  give  notice  that 
registered  borate  products  are  one  allowed 
preservative. 


an  official  of  a  responsible  government 
agency  that  documents  the  treatment  of 
the  SWPM.  The  interim  rule  also 
required  that  commercial  shipments 
from  the  PRC  including  Hong  Kong  that 
do  not  contain  any  SWPM  include  an 
exporter  statement  on,  or  attached  to, 
the  commercial  invoice  and  as  an 
attachment  to  the  bill  of  lading  stating 
that  the  shipment  contains  no  SWPM. 

Since  publication  of  the  interim  rule, 
in  the  course  of  coordinating  with  the 
United  States  Customs  Service  (referred 
to  below  as  Customs)  to  prepare  for 
implementation  of  the  rule,  we  have 
become  aware  of  several  potential 
problems  that  could  be  caused  by  the 
language  of  the  interim  rule.  These 
potential  problems  concern  four  areas: 
(1)  What  types  of  shipments  are 
regulated;  (2)  location  and  presentation  ' 
of  documents  required  by  the  interim 
rule;  (3)  identity  of  authorities 
authorized  to  issue  certificates  required 
by  the  interim  rule;  and  (4)  liability  of 
importers  under  the  Customs  import 
bond  and  the  international  carrier  bond. 
The  changes  we  are  making  to  address 
these  four  problem  areas  are  discussed 
below. 

What  Types  of  Shipments  Are 
Regulated 

The  earlier  interim  rule  imposed 
requirements  on  articles  and  SWPM 
"from  China,"  which  resulted  in  some 
confusion  regarding  transshipments, 
through  ports  of  the  PRC  including 
Hong  Kong,  of  cargo  from  other 
countries,  and  whether  merchandise 
and  SWPM  from  another  country  would 
be  regulated  if  it  was  transshipped 
through  the  Peoples  Republic  of  China 
including  Hong  Kong  en  route  to  the 
United  States.  This  current  rule  uses  the 
terms  "merchandise  >'xported  from  the 
PRC  including  Hong  Kong  accompanied 
by  solid  wood  packing  material"  and 
"merchandise  exported  from  the  PRC 
including  Hong  Kong  not  accompanied 
by  any  solid  wood  packing  material." 
We  have  also  added  a  prefatory  sentence 
reading  "This  paragraph  does  not  apply 
to  shipments  transitting  the  Peoples 
RepubUc  of  China  including  Hong  Kong 
from  other  countries  en  route  to  the 
United  States,  unless  other  merchandise 
or  solid  wood  packing  material  is  added 
to  such  shipments  while  in  the  Peoples 
RepubUc  of  China  including  Hong 
Kong."  In  both  the  originahinterim  rule 
and  this  amendment.  APHIS  intends  the 
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regulatory  requirements  to  apply  to 
merchandise  and  SWPM  from  the 
Peoples  Republic  of  China  including 
Hong  Kong,  not  to  merchandise  and 
SWPM  that  originated  in  other  countries 
and  were  merely  transshipped  through 
PRC  or  Hong  Kong  ports  en  route  to  the 
United  States.  So,  for  example, 
merchandise  from  Europe  packed  in 
SWPM  from  Europe  that  was 
transshipped  through  Hong  Kong  would 
not  be  subject  to  the  regulations;  but  if 
merchandise  or  SWPM  was  added  to 
that  shipment  in  Hong  Kong,  that 
merchandise  and  SWPM  would  be 
subject  to  the  regulations. 

As  discussed  m  the  interim  rule, 
Hong  Kong  as  well  as  the  mainland  of 
China  is  subject  to  regulation  due  to  the 
close  and  unique  economic  connections 
between  the  Hong  Kong  Special 
Administrative  Region  and  the 
mainland  of  China,  and  the  fact  that 
about  half  of  the  mainland  of  China's 
exports  to  the  United  States  go  through 
Hong  Kong.  Additionally,  Hong  Kong 
does  not  produce  any  SWPM  from  its 
own  forests  and  obtains  the  bulk  of  its 
SWPM  from  the  mainland  of  China. 
Because  there  are  no  internal  controls  in 
the  PRC  to  prevent  the  movement  of  the 
pests  of  concern,  there  is  a  significant 
risk  that  the  SWPM  Hong  Kong  obtains 
from  the  mainland  of  China  and  uses  to 
export  Hong  Kong  goods  to  the  United 
States  could  introduce  pests  into  the 
United  States  imless  the  SWPM  is 
treated  in  accordance  with  the 
regulations. 

Location  and  Presentation  of 
Documents  Required  by  the  Interim 
Rule 

The  interim  rule  required  that  SWPM 
from  the  PRC  including  Hong  Kong  "be 
accompanied  by"  the  required 
govenunent  certificate,  and  that 
shipments  of  merchandise  from  the  PRC 
including  Hong  Kong  that  contain  no 
SWPM  must  have  an  exporter  statement 
"on  or  attached  to  the  conmiercial 
invoice  and  as  an  attachment  to  the  bill 
of  lading." 

Attachment  of  certificates  and 
exporter  statements  could  greatly 
increase  the  size  of  vessel  manifests. 
The  purpose  of  requiring  documents  to 
be  attached  was  to  allow  inspectors  at 
the  port  of  entry  to  confirm  that  the 
required  documents  exist. 

It  is  not  necessary  for  the  certificate  to 
physically  accompany  the  shipment  if 
the  existence  of  the  certificate  is 
confirmed  and  a  copy  of  it  is  available 
to  the  inspector  when  needed.  When 
cargo  enters  the  United  States  using 
Customs  electronic  entry  procedures, 
the  existence  of  a  certificate  and  the 
contact  person  who  can  provide  a  copy 


of  the  certificate  can  be  recorded  in  the 
Customs  Automated  Broker  Interface 
(ABI)  discussed  below.  Therefore,  this 
rule  will  not  require  that  a  certificate 
accompany  a  shipment  containing 
SWPM  from  the  PRC  including  Hong 
Kong,  if  the  pertinent  entry  summary 
has  been  electronically  filed  in  the 
Customs  ABI.  Instead,  the  rule  will 
require  that  an  importer  must  have  on 
file  in  his  or  her  office  a  certificate 
accurately  documenting  the  treatment  of 
the  SWPM.  Tne  importer  must  also  have 
on  file  an  importer  statement,  which  is 
a  written  statement  by  the  importer 
affirming  that  the  importer  has  on  file  at 
his  or  her  office  the  required  certificate. 
This  importer  statement  will  be  useful 
in  enforcing  the  regulations  because  in 
the  importer  statement  the  importer 
attests  to  awareness  of  and  compliance 
with  the  certificate  requirement.  The 
importer  must  produce  a  copy  of  the 
certificate  and  the  importer  statement  if 
requested  by  an  inspector.  The  importer 
must  retain  copies  of  these  two 
documents  in  its  office  for  a  period  of 
one  year  following  the  date  of 
importation. 

For  importers  who  do  not  employ  ABI 
filing  for  their  shipments,  the  nile  will 
continue  to  require  that  a  copy  of  the 
certificate  accompany  the  shipment. 
These  importers,  however,  must  also 
have  a  copy  of  the  certificate  and 
importer  statement  on  file  at  their  office 
and  retain  them  for  a  period  of  one  year 
following  the  date  of  importation. 

While  using  ABI  records  will  allow 
inspectors  to  avoid  having  to  examine 
the  certificate  for  every  certified 
shipment  from  the  PRC  including  Hong 
Kong,  it  is  necessary  that  an  exporter 
statement  be  available  in  the  paperwork 
associated  with  every  shipment  that 
does  not  contain  SWPM.  This  is  because 
APHIS  enforcement  activities  at  ports 
usually  begin  with  examination  of 
manifests  and  other  cargo  documents, 
and  an  exporter  statement  attached  to 
these  dociunents  is  the  basis  for 
distinguishing  between  shipments  that 
contain  regulated  SWPM  and  shipments 
that  do  not.  In  other  words,  an  inspector 
reviewing  manifests  and  bills  of  lading 
must  assume  that  any  shipment  that 
does  not  have  an  exporter  statement  in 
these  docimtients  should  contain  SWPM, 
and  therefore  has  a  certificate  and 
importer  statement  on  file  in  the 
importer's  office.  Any  shipment  that 
does  not  contain  SWPM,  but  lacks  an 
exporter  statement  dociunenting  this 
fact  attached  to  the  associated 
paperwork,  may  be  delayed  while  the 
inspector  determines  through  inspection 
that  it  does  not  contain  SWPM. 

Therefore,  we  are  continuing  to 
require  that  an  exporter  statement  be 


presented  at  the  port,  rather  than  be 
available  on  file  in  the  importer's  office. 
However,  to  provide  more  options  for 
presenting  the  exporter  statement,  we 
are  changing  the  requirement  that  it  be 
attached  to  both  the  commercial  invoice 
and  the  bill  of  lading.  Instead,  it  may  be 
attached  to  the  bill  of  lading, 
commercial  invoice,  or  airway  bill,  or 
may  be  supplied  to  the  inspector  at  the 
port  of  arrival  prior  to  arrival  of  the 
cargo.  In  this  last  case  the  exporter 
statement  would  not  need  to  accompany 
the  bill  of  lading,  invoice,  or  airway  bill. 

Thus,  an  importer  using  ABI  must 
ensure  that  a  certificate  has  been  issued 
for  his  shipment  if  it  contains  SWPM 
frt>m  the  Peoples  Republic  of  China 
including  Hong  Kong,  and  must  keep 
this  certificate  along  with  the  importer 
statement  on  file  in  his  or  her  office,  and 
must  produce  them  if  requested  by  an 
inspector.  Importers  who  do  not  use  ABI 
must  ensure  mat  a  copy  of  the  certificate 
accompanies  their  shipment,  and  that 
the  certificate  and  importer  statement 
are  on  file  in  his  or  her  office.  For 
shipments  irom  the  PRC  including  Hong 
Kong  containing  no  SWPM,  the 
importer  must  present  an  exporter 
statement  by  either  attaching  it  to 
papers  accompanying  the  shipment,  or 
by  sending  it  (e.g.,  by  fax)  in  advance  to 
the  port  of  arrival. 

We  anticipate  that  brokers  and 
importers  will  make  extensive  use  of  fax 
transmission  to  provide  inspectors  with 
copies  of  certificates  the  inspectors 
request,  and  to  send  inspectors  exporter 
statements  in  advance  of  the  arrival  of 
cargo.  We  vrill  be  enhancing  the 
capabilities  of  affected  ports  to  receive 
large  voliunes  of  faxes,  and  will  widely 
publish  the  port  fax  machine  telephone 
numbers. 

Additionally,  as  described  below, 
brokers  who  use  the  ABI  for  their 
shipments  must  indicate  the  existence 
of  a  certificate  or  exporter  statement  fpr 
a  shipment  in  the  appropriate  field  of 
the  ABI.  (Customs  is  currently 
developing  ABI  fields  for  this  purpose, 
and  instructions  to  ABI  users.) 
Inspectors  will  thus  be  able  to  use  ABI 
data  to  see  whether  the  importer  states 
that  a  certificate  or  exporter  statement 
exists  for  each  shipment  listed  in  the 
ABI  (which  is  currently  used  for  over  75 
percent  of  all  seaborne  cargo 
shipments). 

'The  ABI  is  being  modified  to  include 
new  fields  for  cargo  imported  from  the 
PRC  including  Hong  Kong  (at  a 
minimiun,  one  field  documenting 
existence  of  a  certificate  and  that  the 
shipment  contains  SWPM,  and  another 
field  documenting  the  existence  of  an 
exporter  statement  and  that  the 
shipment  does  not  contain  SWPM). 
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Because  the  electronic  filing  protocol 
will  not  accept  a  filing  for  cargo  from 
the  PRC  including  Hong  Kong  unless 
the  broker  making  the  filing  completes 
one  of  these  two  fields,  the  revised  ABI 
will  help  ensure  that  brokers  and 
importers  are  aware  of  the  APHIS 
regulatory  requirements  for  SWPM.  We 
expect  this  feature  will  greatly  enhance 
awareness  of  and  compliance  with  the 
regulations. 

On  another  topic  related  to  the 
location  and  presentation  of  documents 
required  by  the  regulations,  we  are 
adding  a  new  paragraph  §  319.40-5(1), 
"Special  provisions  for  air  overnight 
couriers  and  air  express  delivery 
companies."  This  paragraph  clarifies 
that  companies  that  carry  express 
delivery  packages  from  the  PRC 
including  Hong  Kong  to  the  United 
States  for  many  different  customers  may 
present  a  single  certificate,  exporter 
statement,  or  both  (as  appropriate  under 
the  regulations)  for  each  aircraft 
carrying  their  packages  for  delivery  in 
the  United  States.  The  company  may 
present  a  single  certificate  if  it  has 
arranged  treatment  of  all  the  SWPM  on 
the  fUght,  or  it  may  present  multiple 
certificates  if  the  flight  carries  multiple 
packages  containing  SWPM  that  were 
acx^pted  for  delivery  from  multiple 
customers,  each  of  whom  arranged 
treatment  and  certification  of  their  own 
packages.  The  company  may  also 
present  a  single  exporter  statement  if  it 
determines  that  all  packages  on  the 
flight  not  accompanied  by  certificates 
are  free  from  SWPM.  Alternatively,  the 
company  may  present  more  than  one 
exporter  statement  if  it  finds,  for 
instance,  that  it  is  more  convenient  to 
have  individual  customers  write 
exporter  statements  for  their  own 
packages. 

As  provided  by  the  original  interim 
rule,  if  an  importer  does  not  present  the 
required  documents,  or  is  otherwise  in 
violation  of  the  regulations,  inspectors 
at  the  port  of  entry  can  order  the 
shipment  to  be  reexported.  If  there  is  no 
immediate  plant  pest  risk  and 
appropriate  facilities  ara  available  for 
use,  inspectors  may  allow  the  SWPM  to 
be  separated  from  the  cargo  and 
reexported  or  destroyed.  Separation  of 
the  cargo  from  the  SWPM  will  only  be 
allowed  if  the  inspector  determines  this 
may  be  done  without  risk  of  spreading 
bl^t  pests.  If  there  is  no  secure  area  in 
mrhich  a  shipment  can  be  stored  until 
the  importer  produces  required 
docimientation,  or  if  there  is  no  secure 
area  where  separation  of  cargo  and 
SWPM  can  occur,  or  if  separation 
[»nnot  be  done  in  a  manner  to  prevent 
risk  of  pests  escaping,  the  inspector  will 
srder  the  shipment  reexported. 


Identity  of  National  Authorities 
Authorized  To  Issue  Certificates 
Required  by  the  Interim  Rule 

It  appears  that  readers  of  the  interim 
rule  would  like  further  guidance  on 
which  national  authorities  may  issue 
certificates.  Therefore,  we  are  changing 
the  phrase  "a  certificate  signed  by  an 
official  of  a  Chinese  government  agency 
authorized  by  the  national  government 
of  China,"  to  read  "a  certificate  signed 
by  an  official  of  the  applicable 
government  agency  authorized  by  the 
government  of  the  Peoples  Republic  of 
China  or  the  government  of  the  Hong 
Kong  Special  Administrative  Region." 
To  make  it  perfectly  clear  that  the 
regulations  apply  to  Hong  Kong,  we  are 
also  changing  several  references  to 
articles  "from  China"  to  read  "from  the 
Peoples  Republic  of  China  including 
Hong  Kong." 

Liability  Under  the  Import  Bond  and 
the  International  Carrier  Bond 

The  interim  rule  explained  how 
APHIS  would  charge  user  fees  for 
certain  activities  required  to  enter  cargo 
from  the  PRC  including  Hong  Kong  in 
accordance  with  the  regulations,  but  did 
not  specifically  discuss  the  overall 
hability  of  importers  and  carriers  under 
the  interim  rule.  This  amendment 
includes  a  new  paragraph,  §  319.40- 
5(k),  that  describes  the  liabiUty  of 
importers.  The  new  paragraph  on 
liability  states  that  "Any  failure  of  an 
importer  to  comply  with  any  of  the 
provisions  regarding  the  maintenance  or 
presentation  of  records  or  information 
as  prescribed  in  this  subpart  may  result 
in  liability  under  the  Customs  basic 
import  bond.  Any  failure  of  a  carrier  to 
comply  with  any  of  the  provisions 
regarding  the  maintenance  or 
presentation  of  records  or  information 
as  prescribed  in  this  subpart  may  result 
in  liability  imder  the  international 
carrier  bond."  Paragraphs  (g)(6)  and  (h) 
of  §  319.40-5  in  this  amendment  also 
discuss  importers'  costs  associated  with 
inspection,  separation,  and  destruction 
or  reexportation  of  any  solid  wood 
packing  material.  This  amendment  adds 
the  sentence  "Any  such  costs  may  be 
charged  to  the  importer's  customs 
bond"  to  those  paragraphs. 

Immediate  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  there  is  good  cause  for 
publishing  this  interim  rule  without 
prior  opportunity  for  public  comment. 
Immediate  action  is  necessary  to 
prevent  further  introduction  and  spread 
of  exotic  pests  associated  with  SWPM 


fitjm  the  Peoples  Republic  of  China 
including  Hong  Kong. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
pubUc  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  this  rule  efi^ective  on  December 
17, 1998.  We  will  consider  comments 
that  are  received  within  60  days  of 
publication  of  this  rule  in  the  Federal 
Register.  After  the  comment  period 
closes,  we  wilhpublish  another 
document  in  the  Federal  Register.  The 
document  will  include  a  discussion  of 
any  comments  we  receive  and  any 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  interim  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  the  purposes  of  Executive 
Order  12856  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

This  interim  rule  makes  minor 
changes  regarding  documentation  and 
entry  procedures  to  the  earlier  interim 
rule  published  on  September  18, 1998 
(63  PR  50100-50111,  Docket  No.  98- 
087-1)  affecting  importation  of  solid 
wood  packing  materials  from  the  PRC 
including  Hong  Kong.  Please  refer  to  the 
text  of  that  rule  for  a  discussion  of  its 
effects  under  Executive  Order  12886 
and  the  Regulatory  Flexibility  Act. 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

National  Environmental  Policy  Act  and 
Environmental  Effiects  Abroad  of  Major 
Federal  Actions 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  the  earlier  interim 
rule  published  on  September  18, 1998 
(63  FR  50100-50111,  Docket  No.  98- 
087-1).  This  new  interim  rule  will  not 
result  in  any  environmental  effects  not 
discussed  in  that  environmental 
assessment. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S  C.  3501 
et  seq.],  the  information  collection  or 
recordkeeping  requirements  included  in 
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this  rule  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  OMB  control  number 
0579-0135. 

List  of  Subjects  in  7  CFR  Part  319 

Bees,  Coffee,  Cotton,  Fruits,  Honey, 
Imports,  Incorporation  by  reference. 
Nursery  Stock,  Plant  diseases  and  pests. 
Quarantine,  Reporting  and 
recordkeeping  requirements.  Rice, 
Vegetables. 

Accordingly,  we  are  amending  7  CFR 
part  319  as  follows: 

PART  319— FOREIGN  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  319 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  ISOdd,  ISOee.  ISOff, 
151-167.  450,  2803,  and  2809;  21  U.S.C.  136 
and  136a:  7  CFR  2.22,  2.80,  and  371.2(c). 

2.  In  §  319.40-1,  a  new  definition  is 
added  in  alphabetical  order  to  read  as 
follows: 

S319-40-1    Deflnitlons 

***** 

Importer  statement.  A  written 
declaration  by  the  importer,  for  a 
shipment  containing  solid  wood 
packing  material  from  the  Peoples 
Republic  of  China  including  Hong  Kong, 
affirming  that  the  importer  has  on  Hie  at 
his  or  her  office  the  certificate  required 
under  §  319.40-5(g)(2)(i). 


f  319.40-3    [Amended] 

3.  In  §  319.40-3,  paragraphs  (b)(1). 
(b)(2),  and  (b)(3),  the  first  sentence  of 
the  introductory  text  in  each  paragraph 
is  amended  by  removing  the  phrase 
"firom  China  must  be  imported  in 
accordance  with  §  319.40-5(g)"  and 
adding  in  its  place  the  phrase  "from  the 
Peoples  Republic  of  China  including 
Hong  Kong  must  be  imported  in 
accordance  with  §  319.40-5(g),  (h),  and 

(i)." 

4.  In  §  319.40-5,  paragraphs  (g)  and 
(h)  are  revised,  and  new  paragraphs  (i), 
(j),  and  (k)  are  added,  to  read  as  follows: 

§319.40-6    Importation  and  entry 
requirements  for  specified  articles. 

***** 

(g)  Solid  wood  packing  material  and 
merchandise  from  the  Peoples  Republic 
of  China  including  Hong  Kong.  This 
paragraph  does  not  apply  to  shipments 
transitting  the  Peoples  Republic  of 
China  including  Hong  Kong  from  other 
countries  en  route  to  the  United  States, 
unless  merchfmdise  or  solid  wood 
packing  material  is  added  to  such 
shipments  while  in  the  Peoples 
Republic  of  China  including  Hong  Kong. 


Otherwise,  merchandise  exported  bom 
the  Peoples  Republic  of  China  including 
Hong  Kong  that  is  accompanied  by  solid 
wood  packing  material  may  only  be 
entered  into  the  United  States  in 
accordance  with  this  paragraph  (g)  and 
paragraph  (i)  of  this  section.  This 
restriction  applies  to  both  merchandise 
that  originated  in  the  Peoples  Republic 
of  China  including  Hong  Kong  and 
merchandise  that  entered  the  Peoples 
Republic  of  China  including  Hong  Kong 
for  further  processing  or  packaging, 
regardless  of  whether  the  merchandise 
moves  directly  from  the  Peoples 
Republic  of  China  including  Hong  Kong 
to  the  United  States  or  transits  other 
countries  en  route  to  the  United  States. 

(1)  Prior  to  exportation  from  the 
Peoples  Republic  of  China  including 
Hong  Kong,  any  solid  wood  packing 
material  must  be  heat  treated, 
fumigated,  or  treated  with  preservatives, 
using  a  treatment  schedule  contained  in 
§  319.40-7  or  in  the  Plant  Protection 
and  Quarantine  Treatment  Manual, 
which  is  incorporated  by  reference  at 

§  300.1  of  this  chapter.  During  the  entire 
interval  between  treatment  and  export 
the  solid  wood  packing  material  must  be 
stored,  handled,  or  safegviarded  in  a 
manner  which  excludes  any  infestation 
of  the  solid  wood  packing  material  by 
plant  pests. 

(2)  Any  merchandise  accompanied  by 
solid  wood  packing  material  exported 
from  the  Peoples  Republic  of  China 
including  Hong  Kong  may  only  be 
entered  if  the  importer  has  on  file  at  its 
office,  and  retains  there  for  a  period  of 
one  year  following  the  date  of 
importation,  the  follov«ring  documents: 

(i)  A  certificate  signed  by  an  official 
of  the  applicable  government  agency 
authorized  by  the  government  of  the 
Peoples  Republic  of  China  or  the 
government  of  the  Hong  Kong  Special 
Administrative  Region,  stating  that  the 
solid  wood  packing  material,  prior  to 
export  from  the  Peoples  Republic  of 
China  including  Hong  Kong,  has  been 
heat  treated,  fumigated,  or  treated  with 
preservatives  using  a  treatment  schedule 
contained  in  §  319.40-7  or  in  the  Plant 
Protection  and  Quarantine  Treatment 
Manual,  and 

(ii)  An  importer  statement  (a  written 
statement  by  the  importer  affirming  that 
the  importer  has  on  file  at  his  or  her 
office  die  certificate  required  under 
paragraph  (g)(2)(i)  of  this  section). 

(3)  In  addition  to  the  document 
requirements  of  paragraph  (g)(2)  of  this 
section,  a  copy  of  the  certificate  must 
accompany  all  shipments  that  do  not 
enter  using  the  United  States  Customs 
Service's  electronic  entry  filing  and 
Automated  Broker  Interface. 


(4)  Upon  the  request  of  an  APHIS 
inspector  or  a  United  States  Customs 
Service  officer,  the  importer  must 
produce  a  copy  of  the  certificate  and 
importer  statement  issued  for  any 
shipment. 

(5)  At  their  option,  in  order  to 
expedite  release  of  a  shipment,  an 
importer  may  provide  a  certificate  to  the 
APHIS  inspector  at  the  port  of  first 
arrival  prior  to  the  arrival  of  the 
shipment.  Exporters  may  also  at  their 
option,  in  order  to  expedite  release  of 
their  shipment  at  the  port  of  first  arrival, 
arrange  to  have  each  article  of  solid 
wood  packing  material  that  has  been 
treated  marked  at  the  treatment  facility 
with  a  stamp  or  weatherproof  label  that 
reads  CHINA  TREATED.  This  type  of 
marking,  however,  is  not  a  substitute  for 
the  required  certificate. 

(6)  It  an  APHIS  inspector  determines 
that  a  shipment  imported  from  the 
Peoples  Republic  of  China  including 
Hong  Kong  contains  plant  pests,  or 
contains  solid  wood  packing  material 
that  was  not  heat  treated,  fumigated,  or 
treated  with  preservatives,  the  APHIS 
inspector  may  refuse  entry  of  the  entire 
shipment  (merchandise  and  solid  wood 
packing  material).  If  an  importer  does 
not  produce  upon  request  by  an  APHIS 
inspector  the  certificate  required  for  a 
shipment  imported  from  the  Peoples 
Republic  of  China  including  Hong  Kong 
containing  solid  wood  packing  material, 
the  APHIS  inspector  may  refuse  entry 
into  the  United  States  of  the  entire 
shipment  (merchandise  and  solid  wood 
packing  material)  until  the  certificate  is 
produced.  For  any  shipment  refused 
entry,  if  the  APHIS  inspector  determines 
that  the  merchandise  may  be  separated 
from  the  solid  wood  packing  material 
and  that  the  solid  wood  packing 
material  may  be  destroyed  or  reexported 
without  risk  of  spreading  plant  pests, 
the  inspector  may  allow  the  importer  to 
separate  the  merchandise  from  the  solid 
wood  packing  material  at  a  location  and 
within  a  time  period  specified  by  the 
inspector  to  prevent  the  dissemination 
of  plant  pests,  and  destroy  or  reexport 
the  solid  wood  packing  material  under 
supervision  of  an  inspector.  The  means 
used  to  destroy  solid  wood  packing 
material  under  this  section  must  be 
incineration,  or  chipping  followed  by 
incineration.  The  importer  shall  be 
responsible  for  all  costs  associated  with 
inspection,  separation,  and  destruction 
or  reexportation  of  any  solid  wood 
packing  material,  including  costs  of  the 
services  of  an  inspector  to  monitor  such 
activities,  in  accordance  with  §  354. 3(j) 
of  this  chapter.  Any  such  costs  may  be 
chaived  to  the  importer's  customs  bond. 

(hrCaj;go^n7  the  Peoples  Republic 
of  China  including  Hong  Kong  that  does 


Federal  Register/ Vol.  63.  No.  242  / Thursday.  December  17,  1998 /Rules  and  Regulations       69543 


not  contain  solid  wood  packing 
material.  Merchandise  exported  from 
the  Peoples  Republic  of  China  including 
Hong  Kong  that  is  not  accompanied  by 
any  solid  wood  packing  material  must 
have  attached  to  the  conunercial 
invoice,  the  bill  of  lading,  or  the  airway 
bill,  an  exporter  statement  stating  that 
the  shipment  contains  no  solid  wood 
packing  material.  As  an  alternative  to 
attaching  the  exporter  statement  to  the 
paperwork  presented  at  entry,  the 
importer  may  provide  the  exporter 
statement  to  the  APHIS  inspector  at  the 
port  of  entry  prior  to  arrival  of  the 
shipment.  Any  shipment  is  subject  to 
inspection  for  solid  wood  packing 
material,  and  if  such  inspection  is 
ordered  by  an  inspector,  the  shipment 
will  not  be  granted  entry  into  the  United 
States  prior  to  completion  of  the 
inspection.  If  the  inspection  reveals 
solid  wood  packing  material,  the 
inspector  may  refuse  entry  into  the 
United  States  of  the  entire  shipment 
(merchandise  and  solid  wood  packing 
material).  Any  shipment  refused  entry 
will  be  handled  in  accordance  with  the 
procedures  in  paragraph  (g)(6)  of  this 
section.  The  importer  shall  be 
responsible  for  all  costs  associated  with 
inspection,  separation,  and  destruction 
or  reexportation  of  any  solid  wood 
packing  material,  including  costs  of  the 
services  of  an  inspector  to  monitor  such 
activities  in  accordance  writh  §  354.3(j) 
of  this  chapter.  Any  such  costs  may  be 
charged  to  the  importer's  customs  bond, 
(i)  Special  provisions  for  air  overnight 
couriers  and  air  express  delivery 
companies.  Overnight  couriers  and 
express  delivery  companies  must 
present  to  an  APHIS  inspector  at  the 
port  of  first  arrival,  at  or  prior  to  the 
time  of  entry,  one  or  more  certificates 
for  each  arriving  aircraft  that  carries 
packages  employing  solid  wood  packing 
material.  The  company  may  present  one 
certificate  in  cases  where  the  company 
has  arranged  treatment  of  all  soUd  wood 
packing  material  on  the  flight,  and  may 
present  multiple  certificates  in  cases 
where  packages  with  solid  wood 
packing  material  were  accepted  for 
delivery  by  the  company  bom  multiple 
customers,  each  of  whom  arranged  for 
treatment  and  certification  of  their 
respective  packages.  The  certificates 
must  be  signed  by  an  official  of  the 
applicable  government  agency 
authorized  by  the  government  of  the 
Peoples  RepubUc  of  China  or  the  Hong 
Kong  Special  Administrative  Region, 
and  must  state  that  the  solid  wood 
packing  material,  prior  to  export  bom 
the  Peoples  Republic  of  China  including 
Hong  Kong,  has  been  heat  treated, 
fumigated,  or  treated  with  preservatives 


using  a  treatment  schedule  contained  In 
§  319.40-7  OF  in  the  Plant  Protection 
and  Quarantine  Treatment  Manual.  If 
the  aircraft  contains  no  packages  that 
employ  solid  wood  packing  maltsrial,  or 
contains  both  packages  that  do  and  do 
not  employ  solid  wood  packing 
material,  the  overnight  coiuier  or 
express  delivery  company  must  also 
present  to  an  APHIS  inspector  at  the 
port  of  first  arrival,  at  or  prior  to  the 
time  of  entry,  one  or  more  exporter 
statements  stating  that  the  packages  on 
the  aircraft  not  covered  by  a  certificate 
contain  no  soUd  wood  packing  material. 

(j)  Customs  entry  or  entry  summary 
filing  requirements.  By  instruction,  the 
United  States  Customs  Service  will 
inform  importers  of  any  information 
that  may  be  required  on  entry  or  entry 
siunmary  documentation  under  the 
Automated  Broker  Interface  or  other 
entry  filing  systems,  electronic  or 
otherwise,  with  regard  to  recording  the 
existence  of  certificates,  importer 
statements  affirming  that  the  importer 
has  on  file  at  his  or  her  ofilce  any 
certificate  required,  and  exporter 
statements  that  there  is  no  solid  wood 
packing  material  in  a  shipment. 

(k)  Liability  under  the  Customs  import 
bond  and  international  carrier  bond. 
Any  failure  of  an  importer  to  comply 
with  any  of  the  provisions  regarding  the 
maintenance  or  presentation  of  records 
or  information  as  prescribed  in  this 
subpart  may  result  in  Uability  under  the 
Customs  basic  import  bond.  Any  failure 
of  a  carrier  to  comply  with  any  of  the 
provisions  regarding  the  maintenance  or 
presentation  of  records  or  information 
as  prescribed  in  this  subpart  may  result 
in  liability  under  the  international 
carrier  bond. 

Done  in  Washington,  DC,  this  14th  day  of 
December  1998. 

Craig  A.  Reed. 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

(FR  Doc.  98-J3444  Filed  12-14-98;  3:33  pm) 

BlUiNO  COOE  3410-34-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parti 
RIN  3150^010 

Transfer  of  Rulemaking  Functions 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Nuclear  Regulatory    • 
Commission  (NRC)  is  amending  its 
regulations  to  reflect  the  transfer  of  the 


rulemaking  functions  and 
responsibilities  firom  the  Office  of 
Nuclear  Regulatory  Research  to  the 
Office  of  Nuclear  Material  Safety  and 
Safeguards  and  the  Office  of  Nuclear 
Reactor  Regulation.  T^s  final  rule  is 
necessary  to  inform  the  pubUc  of  the 
transfer  of  rulemaking  responsibiUties 
within  the  NRC. 

EFFECTIVE  DATE:  December  17,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alzonia  Shepard,  Rules  and  Directives 
Branch,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  telephone 
(301)  415-6864,  e-mail:awsl@nrc.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  a  Staff  Requirements  Memorandum 
dated  September  16, 1997,  the 
Commission  directed  that  all 
rulemaking  functions  and 
responsibilities  be  transferred  bom  the 
Office  of  Nuclear  Regulatory  Research  to 
the  program  offices.  The  transfer  became 
effective  on  February  28, 1998.  The 
Nuclear  Regulatory  Commission  is 
amending  portions  of  its  regulations  to 
reflect  the  transfer  of  rulemaking 
functions  and  responsibilities. 

Because  these  amendments  deal 
solely  with  the  organization  and  transfer 
of  duties,  the  notice  and  comment 
provisions  of  the  Administrative 
Procedure  Act  do  not  apply  under  5 
U.S.C.  553(b)(A).  These  amendments  are 
effective  upon  publication  in  the 
Federal  Register.  Good  cause  exists  to 
dispense  with  the  usual  30-day  delay  in 
the  effective  date,  because  these 
amendments  are  of  a  minor  and 
administrative  nature,  dealing  with  the 
organization  and  relocation  of  agency 
personnel. 

Envinnunental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
final  rule  is  the  type  of  action  described 
in  categorical  exclusion  10  CFR 
51.22(c)(2).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  final  rule. 

Paperword  Reduction  Act  Statement 

This  final  rule  contains  no 
information  collection  requirements 
and,  therefore,  is  not  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
etseq.). 

List  of  Subjects  in  10  CFR  Part  1 

Organization  and  functions 
(Government  agencies).  ,,^^ 

For  the  reason  set  out  in  the  preamble 
and  under  the  authority  of  the  Atomic 
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Energy  Act  of  1954,  as  amended,  the 
Energy  Reorganization  Act  of  1974,  as 
amended,  and  5  U.S.C.  552  and  553.  the 
NRC  is  adopting  the  following 
amendments  to  10  CFR  part  1. 

PART  1-STATEMENT  OF 
ORGANIZATION  AND  GENERAL 
INFORMATION 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  Sees.  23, 161, 68  Stat.  925, 948, 
as  amended  (42  U.S.C.  2033,  2201);  sec.  29, 
Pub.  L.  85-256,  71  Stat.  579,  Pub.  L  95-209, 
91  Stat.  1483  (42  U.S.C  2039);  sec.  191,  Pub. 
L.  87-615,  76  Stat.  409  (42  U.S.C  2241);  sees. 
201,  203,  204.  205,  209, 88  Stat.  1242, 1244, 
1245, 1246, 1248,  as  amended  (42  U.S.C 
5841,  5843,  5844,  5845,  5849);  5  U.S.C  552, 
553:  Reorganization  Plan  No.  1  of  1980, 45 
FR  40561.  June  16, 1980. 

2.  In  §  1.42.  paragraphs  (b)(1)  through 
(b)(9)  are  redesignated  as  (b)(2)  through 
(b)(10)  and  a  new  paragraph  (b)(1)  is 
added  to  read  as  follows: 

S1.42   Office  of  NuclMT  Malarial  SaMy 


(b)*  •  * 

(1)  Development  and  promulgation  of 
regulations. 

3.  In  §  1.43.  the  introductory  text  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

11.43   Office  of  Nuclaar  Reactor 
tlagulaUon. 


(a)  Develops,  promulgates  and 
implements  regulations  and  develops 
and  implements  pohdes.  programs,  and 
procedures  for  all  aspects  of  Ucensing, 
inspection,  and  safeguarding  of — 


S1.45   [Amended] 

4.  In  §  1.45.  paragraph  (b)  is  removed 
and  paragraphs  (c)  and  (d)  are 
redesignated  as  paragraphs  (b)  and  (c). 

Dated  at  Rockville.  Maryland,  this  2nd  day 
of  December,  1998. 

For  the  Nuclear  Regulatory  Commission. 
William  D.Travas. 
Executive  Director  for  Operations. 
(FR  Doc.  98-33430  Filed  12-16-98;  8:45  ami 
HUJNQ  CODE  7M»-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart97 

[Doclcet  No.  29417;  Amdt  No.  1406] 

RIN  2120-AA65 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SLAP's)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  imder 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SLAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31. 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  AvailabiUty  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  Examination — 

1.  FAA  Rtiles  Docket.  FAA 
Headquarters  Building.  800 
Independence  Avenue,  SW., 
Washington.  DC  20591 ; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport 
is  located:  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — ^Individual  SLAP  copies 
may  be  obtained  from: 

1.  FAA  PubUc  Inqvury  Center  (APA- 
200).  FAA  Headquarters  Building, 
800  Independence  Avenue.  SW.. 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport 
is  located. 

By  Subscription — Copies  of  all  SIAP's, 
mailed  once  every  2  weeks,  are  for 
sale  by  the  Superintendent  of 
Documents,  U.S.  Government 
Printing  Office,  Washington,  DC 
20402. 


FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division.  Flight  Standards  Service. 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center.  6500 
South  MacArthur  Blvd.  Oklahoma  Qty. 
OK.  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  Qty.  OK.  73125) 
telephone:  (405)  954-4164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  SLAP's.  The  complete  regulatory 
description  of  each  SLAP  is  contained  in 
official  FAA  form  documents  which  are 
incorporated  by  reference  in  this 
amendment  under  5  U.S.C.  552(a).  1 
CFR  part  51,  and  §  14  CFR  97.20  of  the 
Federal  Aviation  Regulations  (FAR). 
The  applicable  FAA  Forms  are 
identified  as  FAA  Form  8260-5. 
Materials  incorporated  by  reference  are 
available  for  examination  or  purchase  as 
stated  above. 

The  large  niunber  of  SIAP's.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SLAPs.  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
pubUcation  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
afiiacted  CFR  sections,  with  the  types 
and  effective  dates  of  the  SIAPs.  "rhis 
amendment  also  identifies  the  airport, 
its  location,  the  procedure  identification 
and  the  amendment  number. 

This  amendment  to  part  97  is  efiective 
upon  publication  of  each  separate  SLAP 
as  contained  in  the  transmittal.  The 
SLAP'S  contained  in  this  amendment  are 
based  on  the  criteria  contained  in  the 
United  States  Standard  for  Terminal 
Instrument  Approach  Procedures 
(TERPS).  hi  developing  these  SIAPs.  the 
TERPS  criteria  were  applied  to  the 
conditicms  existing  or  anticipated  at  the 
affected  airports. 

The  FAA  has  determined  through 
testing  that  current  non-locaUzer  type, 
non-precision  instrument  approadies 
developed  using  the  TERPS  criteria  can 
be  flown  by  airaefl  equipped  with  a 
Global  Positioning  System  (GPS)  and  or 
FUght  Management  System  (FMS) 
equipment,  hi  consideration  of  the 
above,  the  applicable  SLAP's  will  be 
altered  to  include  "or  GPS  or  FMS"  in 
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the  title  without  otherwise  reviewing  or 
modifying  the  procediire.  (Once  a  stand 
alone  GPS  or  FMS  procedure  is 
developed,  the  procedure  title  will  be 
altered  to  remove  "or  GPS  or  FMS"  from 
these  non-localizer.  non-precision 
instrument  approach  procedure  titles.) 

The  FAA  has  determined  through 
extensive  analysis  that  ciurent  SIAP's 
intended  for  use  by  Area  Navigation 
(RNAV)  equipped  aircraft  can  be  flown 
by  aircraft  utilizing  various  other  types 
of  navigational  equipment.  In 
consideration  of  the  above,  those  SIAP's 
currently  designated  as  "RNAV"  will  be 
redesignated  as  "VOR/DME  RNAV" 
without  otherwise  reviewing  or 
modifying  the  SIAP's. 

Because  of  the  close  and  immediate 
relationship  between  these  SIAP's  and 
safety  in  air  commerce.  I  find  that  notice 
and  pubUc  procedure  before  adopting 
these  SLAPs  are,  impracticable  and 
contrary  to  the  public  interest  and. 
where  applicable,  that  good  cause  exists 
for  mak^  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciirrent.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediues  (44 
FR 11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  imder  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (air). 

Issued  in  Washington,  DC,  on  December 
11, 1998. 

Richard  O.  GonloB. 

Acting  Director.  FUgjlit  Standards  Service. 

Adoption  (rf'the  Amendment 

Accordingly,  purauant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read: 

Authority:  49  U.S.C.  106(g),  40103, 40106. 
40113-40114.  40120.  44502.  44514.  44701. 
44719. 44721-44722. 


§}  97.23. 97.27. 97.33. 97.35    [AmMHtod] 

2.  Amend  97.23.  97.27.  97.33  and 
97.35,  as  appropriate,  by  adding, 
revising,  or  removing  the  following 
SIAP's,  effective  at  0901  UTC  on  the 
dates  specified: 

•  *  *  Effective  Janucay  28. 1999 
Yakutat,  AK,  Yakutat.  VOR/DME  or  GPS 

RWY  2,  Orig-A  CANCELLED 
Yakutat,  AK,  Yakutat,  VOR/DME  RWY 

2,  Orig-A 
Little  Rock,  AR,  Adams  Field,  VOR/ 

DME  RNAV  or  GPS  RWY  22R,  Amdt 

IDA  CANCELLED 
Uttle  Rock,  AR,  Adams  Field,  VOR/ 

DME  RNAV  RWY  22R,  Amdt  lOA 
Lincoln,  CA,  Lincoln  Mimi,  VOR  or  GPS 

RWY  15,  Amdt  4  CANCELLED 
Lincohi,  CA,  Lincoln  Muni,  VOR  RWY 

15,  Amdt  4 
Fortune.  CA,  Rohnerville,  VOR  or  GPS 

RWY  11.  Amdt  2  CANCELLED 
Fortima.  CA.  Rohnerville.  VOR  RWY  11. 

Amdt  2 
San  Jose.  CA,  San  Jose  International, 

VOR/DME  RNAV  or  GPS  RWY  30L, 

Orig-A  CANCELLED 
San  Jose,  CA,  San  Jose  International, 

VOR/DME  RNAV  RWY  30L,  Orig-A 
Craig,  CO,  Craig-Moffat,  VOR/DME  or 

GPS  RWY  7,  Amdt  2  CANCELLED 
Craig,  CO,  Craig-Moffat,  VOR/DME 

RWY  7,  Amdt  2 
Craig,  CO,  Craig-Moffat,  VOR  or  GPS 

RWY  25.  Amdt  3  CANCELLED 
Craig,  CO,  Craig-Mofflat,  VOR  RWY  25, 

Amdt  3 
Jasper,  GA,  Pickens  County.  NDB  or 

GPS  RWY  34.  Amdt  1  CANCELLED 
Jasper.  GA,  Pickens  Comity,  NDB  RWY 

34.  Amdt  1 
Muscatine,  lA,  Muscatine  Muni.  NDB  or 

GPS  RWY  6.  Amdt  12B.  CANCELLED 
Muscatine.  lA.  Muscatine  Muni.  NDB 

RWY6.Amdtl2B 
Perry.  L\.  Perry  Muni,  NDB  or  GPS 

RWY  13,  Amdt  2  CANCELLED 
Perry,  lA.  Perry  Muni,  NDB  RWY  13. 

Amdt  2 
Perry.  lA,  Perry  Mimi.  NDB  or  GPS 

RWY  31.  Amdt  5  CANCELLED 
Perry,  lA.  Perry  Muni.  NDB  RWY  31. 

Amdt  5 
Valparaiso.  IN.  Porter  County  Muni. 

VOR/DME  RNAV  or  GPS  RWY  9. 

AMDT  2A  CANCELLED 
Valparaiso.  IN.  Porter  County  Muni. 

VOR/DME  RNAV  RWY  9,  Amdt  2A 
Valparaiso.  IN.  Porter  County  Mimi. 

NDB  or  GPS  RWY  27,  Amdt  5B 

CANCELLED 
Valparaiso,  IN,  Porter  Coimty  Mimi, 

NDB  RWY  27,  Amdt  5B 
Saline.  KS.  Saline  Muni,  VOR  or  GPS 

RWY  17,  Orig-A  CANCELLED 
Saline,  KS,  Saline  Muni,  VOR  RWY  17, 

Orig-A 
Saline,  KS,  Saline  Muni,  NDB  or  GPS 

RWY  35,  Amdt  16A  CANCELLED 


Saline,  KS,  Saline  Muni,  NDB  RWY  35, 

Amdt  16A 
London,  KY,  London-Coibin  Arpt- 

Magee  Field,  VOR  or  GPS  RWY  5. 

AMDT  12B  CANCELLED 
London,  KY,  London-Corbin  Arpt- 

Magee  Field.  VOR  RWY  5.  Amdt  12B 
London,  KY.  London-Corbin  Arpt- 

Magee  Field,  VOR  or  GPS  RWY  23, 

Amdt  12B  CANCELLED 
London,  KY,  London-Corbin  Arpt- 

Magee  Field,  VOR  RWY  23,  Amdt  12B 
Louisville,  KY,  Bowman  Field.  VOR  or 

GPS  RWY  24,  Amdt  7  CANCELLED 
Louisville,  KY,  Bowman  Field,  VOR 

RWY  24,  Amdt  7 
Grand  Rapids,  MN,  Grand  Rapids/Itasca 

County-Gordon  Newstrom  Field. 

VOR/DME  or  GPS  RWY  16.  Orig 

CANCELLED 
Grand  Rapids.  MN,  Grand  Rapids/Itasca 

County-Gordon  Newstrom  Field, 

VOR/DME  RWY  16,  Orig. 
Orr,  MN,  Orr  Regional,  NDB  or  GPS 

RWY  13.  Amdt  7A  CANCELLED 
Orr.  MN.  Orr  Regional.  NDB  RWY  13. 

Amdt7A 
Two  Harbors,  MN,  Richard  B  Helgescm, 

NDB  RWY  24,  Orig  CANCELLED 
Two  Harbors,  MN,  Richard  B  Helgeson, 

NDB  RWY  24,  Orig 
Tupelo,  MS,  Tupelo  Municipal-CD. 

Lemons,  VOR/DME  or  GPS  RWY  18. 

Orig  CANCELLED 
Tupelo,  MS,  Tupelo  Municipal-CD. 

Lemons,  VOR/DME  RWY  18,  Orig 
Tupelo,  MS,  Tupelo  Municipal-CD. 

Lemons,  NDB  or  C^S  RWY  36,  Amdt 

4  CANCELLED 
Tupelo,  MS,  Tupelo  Municipal-CD. 

Lemons,  NDB  RWY  36,  Amdt  4 
Manteo,  NC,  Dare  County  Regional, 

VOR  or  GPS  RWY  17,  Amdt  3A 

CANCELLED 
Manteo,  NC,  Dere  County  Regional, 

VOR  RWY  17,  Amdt  3 A 
Manteo,  NC,  Dare  County  Regional, 

NDB  or  GPS  RWY  5.  Amdt  4A 

CANCELLED 
Manteo.  NC,  Dare  County  Regional, 

NDB  RWY  5,  Amdt  4A 
Fairmount,  NE,  Fairmont  State  Airfield, 

NDB  or  GPS  RWY  35,  Amdt  lA, 

CANCELLED 
Fairmount,  NE,  Fairmount  State 

Airfield,  NDB  RWY  35,  Amdt  lA 
Dunkirk,  NY,  Chautauqua  County/ 

Dunkirk,  VOR  or  GPS  RWY  6,  Amdt 

IB  CANCELLED 
Dunkirk,  NY,  Chautauqua  County/ 

Dunkirk,  VOR  RWY  6,  Amdt  IB 
Dunkirk,  NY,  Chautauqua  County/ 

Dunkirk,  VOR  or  GPS  RWY  24,  Amdt 

6B  CANCELLED 
Dunkirk,  NY,  Chautauqua  County/ 

Dunkirk,  VOR  RWY  24,  Amdt  6B 
Washington  Court  House,  OH,  Fayette 

County,  NDB  or  GPS  RWY  22.  Amdt 

3  CANCELLED 


69546       Federal  Register /Vol.  63,  No.  242 /Thursday,  December  17,  1998 /Rules  and  Regulations 


Washington  Court  House,  OH,  Fayette 

County,  NDB  RWY  22,  Amdt  3 
Dayton,  OH,  James  M  Cox  Dayton  Intl, 

NDB  or  GPS  RWY  6L.  Amdt  5 

CANCELLED 
Dayton,  OH,  James  M  Cox  Dayton  Intl, 

NDB  RWY  6L.  Amdt  5 
Aiken,  SC.  Aiken  Muni,  NDB  or  GPS 

RWY  24,  Amdt  9A  CANCELLED 
Aiken,  SC.  Aiken  Muni,  NDB  RWY  24, 

Amdt9A 
San  Antonio,  TX,  San  Antonio  Intl, 

VOR/DME  RNAV  or  GPS  RWY  30L. 

Amdt  11  CANCELLED 
San  Antonio,  TX,  San  Antonio  Intl, 

VOR/DME  RNAV  RWY  SOL,  Amdt  11 
San  Antonio,  TX,  San  Antonio  Intl,  NDB 

or  GPS  RWY  12R,  Amdt  20B 

CANCELLED 
San  Antonio,  TX,  San  Antonio  Intl,  NDB 

RWY  12R,  Amdt  20B 
San  Marcos,  TX,  San  Marcos  Muni,  NDB 

or  GPS  RWY  12.  Amdt  4  CANCELLED 
San  Marcos.  TX.  San  Marcos  Mimi.  NDB 

RWY  12.  Amdt  4 

(FR  Doc.  98-33439  Filed  12-16-98;  8:45  am] 
iajJNO  OOOE  4*10-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart97 

p>ockM  No.  29416;  Amdt  No.  190q 

RIN2120-AA65 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  estabUshes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SLAPs)  for  operation  at  certain  airports. 
These  regulatory  actions  are  needed 
becaiise  of  changes  occurring  in  the 
National  Airspace  System,  such  as  the 
commissioning  of  new  navigational 
faciUties.  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  fli^t 
operations  under  instrument  ffight  rules 
at  the  affected  airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31. 1980.  and  reapproved 
as  of  January  1, 1982. 


ADDRESSES:  AvailabiHty  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  dSiected  airport  is 
located;  or 

3.  The  FUght  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — ^Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  PubUc  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building.  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs. 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  FUght  Procedure 
Standards  Branch  (AMCAFS-420). 
FUght  Technologies  and  Programs 
Division.  FUght  Standards  Service. 
Federal  Aviation  Administration.  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.  Oklahoma  aty. 
OK.  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  Qty,  OK.  73125) 
telephone:  (405)  954HI164. 
SUPPt.EMENTARY  MFORMATKM:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
estabUshes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  FUght  Data 
Center  (FDC]/Permanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a).  1 
CFR  part  51 .  and  §  97.20  of  the  Federal 
Aviation's  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
spyecial  format  make  their  verbatim 
pubUcation  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  reaUzed  and 
pubUcation  of  the  complete  description 


of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SLAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procediue 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  estabUshes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  canceled. 

The  FDC/P  NOTAMs  for  tiie  SL\Ps 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPS).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs,  the  TERPS  criteria 
were  appUed  to  only  these  specific 
conditions  existing  at  the  affected 
airports.  All  SIAP  amendments  in  this 
rule  have  been  previously  issued  by  the 
FAA  in  a  National  FUght  Data  Center 
(FDC)  Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce.  I  find  that  notice  and  pubUc 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
pubUc  interest  and.  where  appUcable. 
that  good  cause  exists  for  making  these 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciurent.  It.  therefore — (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  PoUdes  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
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agulatoiy  evaluation  as  the  anticipated 
mpact  is  so  minimal.  For  the  same 
teason.  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
ikxtnomic  impact  on  a  substantial 
|li\unber  of  small  entities  under  the 
l^teria  of  the  Regulatory  Flexibility  Act. 

llist  of  Subjects  in  14  CFR  Port  97 

J  Air  Traffic  Control,  Airports. 
1  Navigation  (Air). 

Issued  in  Washington,  DC  on  December  11, 
:998. 

Kichard  O.  Gordon. 
<  Kcting  Director.  Flight  Standards  Service. 

i  kdopti<m  of  the  Amendment 

Accordingly,  pursuant  to  the 
Authority  delegated  to  me,  part  97  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  bistrument  Approach 
Procedures,  effective  at  0901  (JTC  on 
the  dates  specified,  as  follows: 

PART  97-STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1 .  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  40103, 40113, 40120, 
44701: 49  U.S.C.  106(g):  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 


H9TJn,  97.25. 97,27. 97.29. 97.31, 97  J3. 
v7.3o    [AllMflOSQj 

By  amending:  §  97.23  VOR.  VOR/ 
DME,  VOR  or  TACAN.  and  VOR/DME 
or  TACAN:  §  97.25  LOC.  LOC/DME, 
LDA.  LDA/DME,  SDF,  SDF/DME; 
§97.27  NDB,  NDB/DME:  §97.29  ILS, 
ILS/DME.  ISMLS.  MLS,  MLS/DME, 
MLS/RNAV;  §  97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

•  •  *  Effective  Upon  Publication 


FOG  date 


City 


Airport 


FOCNo. 


SIAP 


1/23/98 

1/3(V98 
1/30/98 

1/30/98 
1/30/98 
1/30«8 
1/3Q«8 
11/30/98 
2/01/98 

2/01/96 

2/01/98 

2^1/96 

2«1/98 

2/01/98 
2A)1/98 
^1/98 
2/01/98 
2/01/98 
2/02/98 
2^2/98 
2/2/98  .. 
2^/98  .. 
2/03/98 
2/03/98 
2/03/98 
2n3K6 
2/03/98 
203/98 
l2/03«8 
2/03/98 
2/03/98 
2«3«8 

2/03/98 
2/03«8 
2/03/98 
2/03/98 
2/03/98 
2/03/98 
2/03/98 
2A»«8 
2/03/98 
2/03/98 
2/03/98 


SC 

MN 
NC 

NC 
NC 
NC 
NC 
SO 
NC 

NC 

NC 

NC 

NC 

NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
CA 
NH 
OH 
TX 
TX 
TX 
TX 
TX 
TX 
TX 

TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
VA 


RockHiH 


HitibinQ 

Lumtwrton 


Lumberton 

LumtMrton 

Lumberton  ..... 

Lunterton 

Gettysburg 

Elizabeth  City 

Elizabeth  City 

Elizabeth  City 

Elizabeth  City 

Elizabeth  City 


Maxton 

Maxton 

Washington  

Washington  

Washington  _ 

Jadcsonvile 

Jacksonvile 

Raeford 

Sanford 

Murrieta/Temecula 

Portsmouth 

Youngstown 

Austin  „ 

Austin  

Brenham 

College  Station 

College  Station . 

College  Station 

College  Station 


Killeen 

Knieen 

Killeen 

Midtand 

Midtand 

NewBraunfels 
NewBraunfels 
San  Antonio .... 
San  Antonio .... 
San  Marcos  .... 
Hot  Springs  .... 


Rock  Hil/Yorfc  County/Bryant  Field 


Chi8holm-Hit)bing 
loimberton  Muni  „ 


Lumt>erton  Muni 

LumtMrton  Muni  ........ 

Lumt)erton  Muni  .........m....^.. 

Lumberton  Muni 

Gettysburg  Muni „.. 

Elizabeth  CMy  Coast  Guard  Air  Sta- 
tion/Muni. 

Elizabeth  City  Coast  Guard  Air  Sta- 
tiorVMuni. 

Elizabeth  City  Coast  Guard  Air  Sta- 
tion/Muni. 

Elizabeth  City  Coast  Guard  Air  Sta- 
tion/Muni. 

Elizabeth  City  Coast  Guard  Air  Sta- 
tiorVMuni. 

LeurMxMg-Maxton 

l.aurintxjrg-Maxton 

Warren  Field „ 

Wanen  Field 

Wanen  Field ~. 

Atoert  J.  EINs 

Abort  J.  EHis 

P.K.  Airpark 

San(ord-Lee  County  Brwk  FieU 

French  VaNey 

Pease  IntI  Tradaport 

Youngstown  Elser  Metro 

Robert  Mueler  Muni 

Robert  Mueler  Muni 

Brenham  Muni 

Easlerwood  FieU  

Easterwood  FieU  

Easlenvood  FieU  

Easterwood  Field 


KUIeen  Muni 

Killeen  Muni 

Killeen  Muni 

Mkland  Ind 

Mkland  Ind 

New  Braunfels  Muni 
New  Braunfels  Muni 

San  Anionk)  IntI 

San  Antono  InM 

San  Marooe  Muni  .... 
Ingalis  FieW „.. 


FDCa«219 

FOC8«330 
FDC  8/8325 

FDC  8/8326 
FDC  8/6327 
FDC8A328 
FDC  8/6329 
FDC  8/6309 
FDC8«351 

FDC  8/8351 

FDC  8/8354 

FDC  8/6355 

FDC  8/6362 

FDC  8/8342 
FDC  8/6344 
FDC  8/8348 
FDC  8/8349 
FDC8«350 
FDC8«373 
FDC  8/6374 
FDC  8/8371 
FDC  8/6372 
FDC  8/8485 
FDC  8/6480 
FDC  8/8455 
FDC  8/6447 
FDC  8/6499 
FDC  8/8428 
FDC8«426 
FDC  8/6427 
FDC  8/6429 
FDC  8/6432 

FDC  8/8434 
FDC  8/8435 
FOC8A436 
FDC  8/8465 
FDC  8/6469 
FDC6«437 
FDC8«438 
FDC  8/6400 
FDC  8/8405 
FDC  8/8430 
FDC  6/6418 


VOR/DME  RNAV  RWY  2  AMOT 

4C... 
LOC  BC  RWY  13,  AMDT  11... 
VOR  or  GPS  RWY  13,  AMOT 

9... 
VOR  RWY  5,  AMDT  8... 
NOB  RWY  13,  AMOT  6... 
NOB  or  GPS  RWY  5.  AMDT  1... 
ILS  RWY  5,  ORIG... 
GPS  RWY  31  ORIG... 
VOR/DME   or   GPS    RWY    10, 

ORIG  A 
VORrtJME    or    GPS    RWY    1, 

AMDT  11  A... 
VOR/DME    or   GPS    RWY    28, 

ORK^-A... 
NDB  RWY  10,  0RK3-A... 

VOROME    or   GPS    RWY    19, 

AMDT  10A... 
NDB  or  GPS  RWY  5  0RK3... 
ILS  RWY  5  ORIG... 
NDB  or  GPS  RWY  5.  ORIG... 
VOR/DME  RWY  5,  AMDT  2A... 
LOC  RWY  5,  AMOT  1... 
NDB  or  GPS  RWY  5,  AMDT  7... 
ILS  RWY  5,  AMDT  7... 
VOR/DME  or  QPS-A  AMDT  3.. 
NOB  or  GPS  RWY  3  ORIG-A... 
GPSRWY18  0rig^... 
ILS  RWY  34  AMDT  1... 
GPS  RWY  10  Orig... 
ILS  RWY  13R,  AMDT  10... 
ILS  RWY  31 L.  AMOT  33... 
NOB  RWY  16,  AMDT  5... 
ILS  RWY  34,  AMOT  11... 
LOC  BC  RWY  15,  AMOT  5... 
GPS  RWY  10,  Orig... 
NOB  or  GPS  RWY  34,  AMDT 

11  A... 
NOB  or  GPS  RWY  1  AMOT  5... 
VOR  or  GPS-A.  AMOT  3... 
ILS  RWY  1.  AMOT  2... 
ILS  RWY  10,  AMDT  14... 
LOC  BC  RWY  28,  AMOT  12... 
GPiS  RWY  13.  Orig... 
NOB-B,  Orig... 
ILS  RWY  3,  AMOT  18... 
NOB  RWY  3,  AMOT  36... 
ILS  RWY  12,  AMOT  5... 
ILS  RWY  24  AMD  I  2... 
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FDCdate 


State 


City 

Shetxiygan 

West  Bend 

Page 

Oklahoma  City 
Midand 

Midtand 

Concord 

Concord 

WinstorvSalem 
Winston-Salem 
Winston-Salem 
WinstorvSalem 
WinstorvSalem 
Marysville  

MarysviHe  

Marysville  

Marysville  

Minneapolis  .... 

Minneapolis  .... 

Burlington  

Lewisburg 


Airport 

Sheboygan  County  Memorial 

West  Bend  Muni 

Page  Muni 

Will  Rogers  World 

Midtand  IntI 

Midtend  Intl 

Concord  Regional  

Concord  Regional  

Smith  Reyrx)lds  .„ 

Smith  Reynolds 

Smith  Reynolds 

Smith  Reynolds 

Smith  Reynolds 

Yuba  County  

Yuba  County 

Yuba  County  „ 

Yuba  County  

Minneapolis-St     Pual     Ind     (WoW- 

Charnberlain). 
Minneapolis-St     Pual     Ind     (Wok^ 

Charnberlain). 

Burlington  Intl  

Greenbrier  Valley 


FDCNo. 


SIAP 


12A)3/98  , 

12/03/98  . 

12/03/98  . 

12/03/98  . 

12/04/98  . 

12/04/98  . 

12/08/96  . 
12JW/^  . 

12/08/98  . 
12/08/98  . 
12/08/98  . 
12/08/98  . 
12/08/98  . 
12/09/98  . 

12«8/98  . 
12/09/98  . 

12/09/98  . 
12/09/98 

AMDT  2 
12/09/98  . 

12/09/98  . 
12/09/98  . 


Wl 

Wl 
AZ 
OK 
TX 

TX 

NC 
NC 

NC 
NC 
NC 
NC 
NC 
CA 

CA 
CA 

CA 
MN 

MN 

VT 
WV 


FDC  8/8495 

FDC  8/8492 
FDC  8/8514 
FDC  8/8512 
FDC  8/8509 

FDC  8/8524 

FDC  8/8576 
FDC  8/8577 

FDC  8/8579 
FDC  8/8580 
FDC  8/8584 
FDC  8/8587 
FDC  8/8589 
FDC  8/8616 

FDC  8/8617 
FDC  8/8618 

FDC  8/8619 
FDC  8/8620 

FDC  8/8621 

FDC  8/8622 
FDC  8/8610 


VOR   or  GPS   RWY  3.   AMDT 

6A... 
LOC  RWY  31  Orig-A... 
GPS  RWY  15  Orig... 
ILS  RWY  17R.  AMDT  9A... 
VOR/DME  or  Tacan  RWY  34L, 

AMDT  9... 
VOR    or    TACAN    RWY    16R. 

AMDT  22... 
ILS  RWY  20.  Orig-A... 
VOR/DME    or    GPS-A.    AMDT 

1A... 
NDB  RWY  33.  AMDT  25... 
VOR/DME  RWY  15.  AMDT  1... 
ILS  RWY  33.  AMDT  28... 
GPS  RWY  15.  Orig... 
GPS  RWY  33.  Orig... 
VOR  or  GPS  RWY  32  AMDT 

10B 
ILS  RWY  14  AMDT  4B... 
NDB  or  GPS   RWY   14  AMDT 

3B 
VOR  RWY  14  AMDT  9B... 
ILS     PRM     RWY     12L     (Si- 
multaneous Ck>se  Parallel). 
ILS  RWY  12L,  AMDT  4... 

ILS  RWY  15  AMDT  21A... 
ILS  RWY  4  AMDT  8... 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart97 

[Dodwt  No.  29404;  AmdL  No.  190^ 

RIN2120nAA6S 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  estabUshes. 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SLAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or.revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  ffight  operations  imder 
instrument  ffight  rules  at  the  affected 
airports. 


DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980.  and  reapproved 
as  of  January  1. 1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows. 

For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building.  800 
Independence  Avenue.  SW., 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  FUght  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase— Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  hiquiry  Center  (APA- 
200).  FAA  Headquarters  Building.  800 
Independence  Avenue.  SW.. 
Washington,  IX:  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SlAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Ekxniments, 
U.S.  Government  Printing  Office. 
Washington.  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate.  Fhght  Procedure 
Standards  Branch  (AMCAFS-420). 
Flight  Technologies  and  Programs 


Division.  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthiu-  Blvd.,  Oklahoma  City. 
OK  73169  (Mail  Address:  P.O.  Box 
25082,  Oklahoma  City,  OK  73125). 
telephone:  (405)  954-4164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
estabUshes.  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SLAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
docxunents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a).  1  CFR  part  51,  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3. 8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated  ' 
above. 

The  large  number  of  SIAPs,  their 
complex  nat\ire.  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
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:  ocuments  is  lumecessary.  The 
irovisions  of  this  amendment  state  the 
^ected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
$IAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
r^umber. 

The  Rule 

I  This  amendment  to  part  97  is  effective 
lipon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (NFDC) 
Notice  to  Airmen  (NOTAM)  as  an 
Emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  "Die  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
'remaining  SIAPs,  an  effective  date  at 
least  30  days  after  pubUcation  is 
provided. 

I  Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
Contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPS).  In  developing 
these  SIAPs.  the  TERPS  criteria  were 
^ppUed  to  the  conditions  existing  or 
anticipated  at  the  affected  airports. 
Because  of  the  close  and  immediate 
lelationship  between  these  SIAPS  and 
safety  in  air  commerce,  I  find  that  notice 
and  pubUc  procedure  before  adopting 
these  SIAPs  are  impracticable  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  estabUshed 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  Is  not  a 
^'significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
.  unendment  will  not  have  a  significant 
xx)nomic  impact  on  a  substantial 
lumber  of  small  entities  under  the 
siteria  of  the  Regulatory  Flexibility  Act. 

Jst  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports. 
Navigation  (air). 


Issued  in  Washington,  DC  on  December  11, 
1998. 

Richard  O.  Gordon. 
Acting  Director,  Flight  Standards  Service. 

Adoption  oiAe  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  siispending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103, 40113. 
40120, 44701:  and  14  CFR  11.49(b)(2). 

2.  Pari  97  is  amended  to  read  as 
follows: 

H  97^,  97^  97.27. 97.29, 97^1 .  97.33, 
97.35    [AmendMl] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
orTACAN;  §97.25  LOC,  LOC/DME. 
LDA.  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB.  NDB/DME;  §  97.29  ILS. 
ILS/DME.  ISMLS.  MLS.  MLS/DME. 
KflLS/RNAV;  §97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs.  identified  as  follows: 

*  *  •  Effective  31  December  1998 

Little  Rock.  AR.  Adams  Field.  LOC 

RWY  22R,  Orig.  CANCELLED 
Little  Rock.  AR.  Adams  Field.  NDB 

RWY  22R,  Amdt  7 
Little  Rock.  AR,  Adams  Field,  VOR/ 

DME  RNAV  RWY  22R,  Amdt  11 
UUle  Rock.  AR.  Adams  Field.  ILS  RWY 

22R,  Orig 
Uttle  Rock,  AR,  Adams  Field.  GPS  RWY 

22R,  Orig 
Manchester.  NH,  Manchester.  ILS  RWY 

17,  Amdt  1 
Manchester,  NH.  Manchester.  ELS  RWY 

35.  Amdt  19 
Dayton,  OH,  James  M.  Cox  Dayton  Intl. 

NDB  RWY  6L,  Amdt  6 
Dayton,  OH.  James  M.  Cox  Dayton  Intl. 

NDB  RWY  6R,  Amdt  8 
Dayton.  OH.  James  M.  Cox  Dayton  Intl, 

ILS  RWY  6L,  Amdt  7 
Dayton,  OH,  James  M.  Cox  Dayton  Intl, 

GPS  RWY  6L.  Orig 
Austin.  TX.  Austin-Bergstrom  Intl.  ILS 

RWY  17R.  Amdt  1 
Austin.  TX.  Austin-Bergstrom  Intl.  ILS 

RWY  35L.  Amdt  1 
Austin.  TX.  Austin-Bei^strom  Intl,  GPS 

RWY  17L,  Orig 
Austin.  TX.  Austin-Bergstrom  Intl,  GPS 

RWY  17R,  Amdt  1 
Austin,  TX.  Austin-Bergstrom  Intl.  C^S 

RWY  35L.  Amdt  1 


Austin.  TX.  Austin-Bergstrom  Intl.  GPS 
RWY  35R.  Orig 

Cleburne,  TX.  Cleburne  Muni,  LOC/ 
DME  RWY  15.  Orig 

Seattle,  WA.  Boeing  Field/King  County 
taU.  ILS  RWY  31L.  Orig 

•  •  *  Effective  28  January  1999 

Camarillo,  CA,  Camarillo.  VOR  RWY  26, 
Amdt  5 

Muscatine.  LA.  Muscatine  Muni.  VOR/ 
DME  RNAV  RWY  23.  ORIG-B. 
CANCELLED 

Muscatine,  lA.  Muscatine  Muni.  VOR 
RWY  24.  Amdt  6B.  CANCELLED 

Muscatine,  LA,  Muscatine  Muni,  VOR 
RWY  24,  Orig 

Muscatine.  lA,  Muscatine  Muni,  NDB 
RWY  6.  Amdt  13 

Muscatine,  lA,  Muscatine  Muni,  GPS 
RWY  6.  Orig 

Muscatine.  lA.  Muscatine  Muni,  GPS 
RWY  24,  Amdt  2 

Gibson  City,  IL,  Schertz  Field,  VOR  OR 
GPS-A,  Amdt  4 

Rockford,  IL.  Greater  Rockford, 
RADAR-1.  Amdt  9 

Meade,  KS.  Meade  Muni,  NDB  RWY  17. 
Orig 

Meade,  KS  ,  Meade  Muni,  GPS  RWY  17, 
Orig 

Meade,  KS,  Meade  Muni.  GPS  RWY  35. 
Orig 

London.  KY.  Lx>ndon-Corbin  Arpt- 
Magee  Fid,  GPS  RWY  5,  Orig 

London,  KY,  London-Coibin  Arpt- 
Magee  Fid.  GPS  RWY  23.  Orig 

Baltimore,  MD,  Baltimore-Washington 
Intl,  ILS  RWY  28,  Amdt  13 

Fitchburg.  MA.  Fitchbuig  Muni.  NDB 
RWY  20,  Amdt  5 

New  Bedford,  MA,  New  Bedford 
Regional,  LOC  BC  RWY  23,  Amdt  11 

New  Bedford.  MA.  New  Bedford 
Regional.  NDB  RWY  5,  Amdt  12 

New  Bedford,  MA,  New  Bedford 
Regional,  ILS  RWY  5,  Amdt  25 

New  Bedford,  MA,  New  Bedford 
Regional.  GPS  RWY  23.  Amdt  1 

Mason.  MI,  Mason  Jewett  Field,  VOR 
OR  GPS-A,  Amdt  4 

Troy,  MI,  Big  Beaver.  VOR  OR  GPS-^. 
Orig-A.  CANCELLED 

Kent,  OH,  Kent  State  Univ,  GPS  RWY 
19,  Orig 

[FR  Doc.  9S-33437  Filed  12-16-98;  8:4S  am) 
MLUNQ  COOC  4«10-13-M 


69550       Federal  Register/Vol.  63,  No.  242 / Thursday,  December  17,  1998/Rules  and  Regulations 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  176 
n>oclwtNo.95F-0255] 

Indirect  Food  Additives:  Paper  and 
PapertMard  Components 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 


r:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  diallyl  maleate  and  1- 
ethynyl-1-cyclohexanol  as  optional 
polymerization  inhibitors  and  dimethyl 
(methyl  hydrogen)  polysiloxane  as  a 
cross-linking  agent  in  Uie  manufacture 
of  vinyl-containing  siloxanes  that  are 
used  in  coatings  for  paper  and 
paperboard  that  contact  food;  to 
increase  the  maximum  permitted 
residual  level  of  platinum,  which 
remains  from  the  catalyst  used  in  the 
manufacture  of  vinyl-containing 
siloxanes,  to  200  parts  per  milUon 
(ppm)  of  these  siloxanes;  and  to  expand 
the  safe  use  of  coatings  vdth  vinyl- 
containing  siloxanes  for  contact  with 
additional  food  types  and  under 
additional  conditions  of  use.  This  action 
is  in  response  to  a  petition  hied  by  GE 
SiUcones. 

DATES:  The  regulation  is  effective 
December  17, 1998;  written  objections 
and  requests  for  a  hearing  by  January  19, 
1999. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852. 

FOn  FURTHER  INFORMATION  CONTACT: 
Ellen  M.  Waldron,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
215),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-418-3089. 

SUPPtEMENTARY  INFORMATION:  In  a  notice 
pubhshed  in  the  Federal  Register  of 
September  25,  1995  (60  FR  49414),  FDA 
aimounced  that  a  food  additive  petition 
(FAP  5B447S)  had  been  filed  by  GE 
Sihcones,  c/o  700  13th  St.  NW., 
Washington,  DC  20005.  The  petition 
proposed  to  amend  the  food  additive 
regulations  in  §  176.170  Components  of 
paper  and  paperboard  in  contact  with 
aqueous  and  fatty  foods  (21  CFR 
176.170)  to  provide  for  the  safe  use  of 
vinyl-containing  siloxanes  as  a 
component  of  coatings  for  paper  and 


paperboard  in  contact  with  food  and  to 
provide  for  the  safe  use  of  1-ethynyl-l- 
cyclohexanol  as  an  optional  inhibitor 
for  the  additive.  The  petition  also 
proposed  that  the  regulations  be 
amended  to  increase  the  level  of 
platiniun  catalyst  used  in  the 
manufacture  of  vinyl-containing 
siloxanes  to  200  ppm.  In  a  notice 
published  in  the  Federal  Register  of 
September  5, 1996  (61  FR  46814),  FDA 
amended  the  September  25,  1995,  notice 
to  indicate  that  upon  further  review  of 
the  petition,  the  agency  noted  that  the 
petitioner  also  proposed  approval  of  the 
use  of  diallyl  maleate  as  an  optional 
polymerization  inhibitor  and  dimethyl 
(methyl  hydrogen)  polysiloxane  as  a 
cross-linking  agent  in  the  manufacture 
of  vinyl-containing  siloxanes  used  in 
coatings  on  paper  and  paperboard  that 
contact  food.  In  addition,  the  agency 
clarified  that  the  petitioner  proposed  to 
expand  the  safe  use  of  coatings  with 
vinyl-containing  siloxanes  for  contact 
with  additional  food  types  and  imder 
additional  conditions  of  use. 

In  the  filing  notices,  the  agency 
inadvertently  stated  that  the  petition 
proposed  to  increase  the  level  of 
platinum  catalyst  used  in  the 
manufacture  of  vinyl-containing 
siloxanes.  The  petition  actually 
proposed  to  increase  the  maximum 
permitted  residual  level  of  platinum  in 
the  vinyl-containing  siloxanes,  which  is 
consistent  with  the  existing  regulation. 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material.  The 
agency  finds  that  the  proposed  use  of 
the  additives  diallyl  maleate  and  1- 
ethynyl-1-cyclohexanol  as  optional 
polymerization  inhibitors  and  the 
proposed  use  of  the  additive  dimethyl 
(methyl  hydrogen)  polysiloxane  as  a 
cross- Unking  agent  in  Uie  manufacture 
of  vinyl-containing  siloxanes  intended 
for  use  as  a  component  of  coatings  for 
paper  and  paperboard  in  contact  with 
food  are  safe  and  achieve  their  intended 
technical  effects.  Finally,  the  agency 
concludes  that  the  resulting  vinyl- 
containing  siloxanes  are  safe  and  will 
have  their  intended  technical  effects. 
Therefore,  the  regulations  in  §  176.170 
should  be  amended  as  set  forth  below. 

hi  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
docimients  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
Usted  above.  As  provided  in  §  171.1(h), 
the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosiue  before 


making  the  documents  available  for 
insfiection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

This  final  rule  contains  no  collections 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  reqtiired. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  January  19, 1999,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  groimds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  ^all  specifically  so  state. 
Failxire  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objectioik  Three  copies  of  all  docimients 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
dociunent.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFK.  Part  176 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
AppUed  Nutrition,  21  CFR  part  176  is 
amended  as  follows: 


^ART  176— INDIRECT  FOOD 
ADDITIVES:  PAPER  AND 
^APERBOARD  COMPONENTS 

1.  The  authority  citation  for  21  CFR 
lart  176  continues  to  read  as  follows: 


Authority:  21  U.S.C.  321.  342.  346,  348. 
379e. 

2.  Section  176.170  is  amended  in  the 
.table  in  paragraph  (b)(2)  by  revising  the 
first  entry  for  "Siloxanes  and  silicones" 
under  the  headings  "List  of  substances" 
and  "Limitations"  to  read  as  follows: 


f  1 76.1 70    ComporMnts  of  paper  and 
papafboanf  in  contact  with  aquaous  and 
fatty  fooda. 


(b) 
(2) 


List  of  substances 


Limitations 


iloxanes  and  silicones;  platinunvcatalyzed  reaction  product  of  vinyl- 
containing  dimethyl  poiysiloxane  (CAS  Reg.  Nos.  68083-19-2  and 
68083-18-1)  with  methyl  hydrogen  polysiloxane  (CAS  Reg.  No. 
63148-57-2)  or  dimethyl  (methyl  hydrogen)  poiysiloxane  (CAS  Reg. 
No.  68037-59-2).  Diallyl  maleate  (CAS  Reg  No.  999-21-3).  dimethyl 
maleate  (CAS  Reg.  No.  624-48-6).  l-ethynyl-1-cyclohexanol  (CAS 
Reg.  No.  78-27-3)  arxj  vinyl  acetate  (CAS  Reg.  No.  108-05-4)  may 
be  used  as  optional  polymerization  inhibitors. 


'  •  •  • 

For  use  only  as  a  surface  coating.  Platinum  content  not  to  exceed  200 
parts  per  million. 


Dated:  December  4. 1998. 
1 ,.  Robert  Lake, 

pirector,  Office  of  Policy,  Planning  and 
Strategic  Initiatives,  Center  for  Food  Safety 
9nd  Applied  Nu  trition . 
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DEPARTMENT  OF  THE  TREASURY 
ntemal  Revenue  Service 
CFR  Part  1 


in  Investment  Income  Under  the 
Ifying  Income  Provisions  of 
n  7704  and  the  Application  of  the 
Passive  Activity  Loss  Rules  to  Publicly 

Iraded  Partnerships 
GENCY:  hitemal  Revenue  Service  (IRS). 
Treasury. 
ACTION:  Final  regulations. 


SUMMARY:  This  document  contains  final 
tegulations  relating  to  the  treatment  of 
Certain  investment  income  under  the 

iualifying  income  provisions  of  section 
704  and  the  application  of  the  passive 
ctivity  loss  rules  to  publicly  traded 
{>artnerships.  These  regulations  provide 
guidance  on  calculating  a  publicly 
traded  partnership's  qualifying  income 
under  section  7704.  The  regulations  will 
affect  the  classification  of  certain 
|>artnerships  for  federal  tax  purposes 
and  also  will  affect  the  passive  activity 
OSS  limitations  with  respect  to  items 


attributable  to  publicly  traded 
partnerships. 

DATES:  Effective  Date:  These  regulations 
are  effective  December  17. 1998. 

Applicability  Dates:  See  Effective 
Dates  under  SUPPLEMENTARY 
INFORMATION  of  the  preamble. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Kelley  or  Terri  Belanger  at 
(202)  622-3080  (not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  add  §  1.7704-3 
to  the  Income  Tax  Regulations  (26  CFR 
part  1)  relating  to  the  definition  of 
qualifying  income  for  publicly  traded 
partnerships  under  section  7704(d)  of 
the  Internal  Revenue  Code  (Code).  The 
final  regulations  also  amend  §  1.469-10 
of  the  Income  Tax  Regulations  relating 
to  the  application  of  section  469  to 
publicly  traded  partnerships. 

On  December  19, 1997,  proposed 
regulations  (REG-105163-97, 1998-8 
I.R.B.  31)  were  pubUshed  in  the  Federal 
Register  (62  FR  66575).  A  number  of 
written  comments  were  received  on  the 
proposed  regulations  under  section 
7704(d).  Two  speakers  provided 
testimony  at  a  pubUc  hearing  held  on 
April  28, 1998.  After  consideration  of -all 
the  conunents.  the  proposed  regulations 
under  section  7704  are  adopted,  as 
revised  by  this  Treasury  decision. 

No  comments  were  received  on  the 
proposed  regulations  under  section  469. 
The  proposed  regulations  under  section 
469  are  adopted  without  revision  by  this 
Treasury  decision. 


Explanation  of  Revisions  and  Summary 
of  Comments 

1.  Determination  of  Gross  Income  for 
Purposes  of  Section  7704(c)(2) 

a.  Capital  Losses 

Section  7704(d)(1)(F)  provides  that, 
except  as  otherwise  provided,  the  term 
qualifying  income  includes  any  gain 
from  the  sale  or  disposition  of  a  capital 
asset  (or  property  described  in  section 
1231(b))  held  for  the  production  of 
income  described  in  section  7704(d). 
Several  commentators  requested 
clarification  as  to  how  capital  losses 
incurred  by  the  partnership  are  treated 
in  determining  gross  income  of  the 
partnership  for  purposes  of  section 
7704(c)(2).  The  final  regulations  clarify 
that,  in  general,  all  losses  are  ignored  in 
the  computation  of  gross  income. 

b.  Straddles 

The  proposed  regulations  requested 
comments  on  the  appropriate  way  to 
compute  the  gross  income  for  a 
partnership  that  makes  a  mixed  straddle 
account  election  under  §  1.1092(b)— 4T. 
The  final  regulations  provide  that,  for 
purposes  of  applying  the  general  rule 
that  a  capital  gain  on  an  investment  is 
taken  into  account  but  a  capital  loss  is 
not,  certain  rules  shall  apply  that 
generally  net  capital  gains  and  losses 
recognized  in  a  taxable  year  with 
respect  to  a  straddle.  Hiis  treatment 
apphes  to  all  straddles,  not  just  mixed 
straddle  accounts,  and  to  other  interests 
in  property  that  produce  a  substantial 
diminution  of  the  partnership's  risk  of 
loss  similar  to  that  of  straddles.  In 
addition,  the  final  regulations  contain  a 
wash  sale  rule  for  gains  in  certain 
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straddle  and  straddle-like  transactions. 
This  rule  provides  that,  for  purposes  of 
section  7704(c)(2),  if  a  partnership 
recognizes  gain  with  respect  to  the 
disposition  of  one  or  more  positions  of 
a  straddle  or  similar  arrangement,  and 
the  partnership  acquires  a  substantially 
similar  position  or  positions  within  a 
period  beginning  30  days  before  and 
ending  30  days  aiter  the  date  of  the 
disposition,  then  the  gain  shall  not  be 
taken  into  account  to  the  extent  of  the 
amount  of  unrecognized  loss  (as  of  the 
close  of  the  taxable  year)  in  one  or  more 
offsetting  positions  of  the  straddle  or 
similar  arrangement. 

c.  Mark-to-Nfarket 

The  proposed  regulations  provide  that 
qualifying  income  includes  capital  gain 
from  the  sale  of  stock.  The  final 
regulations  clarify  that  gain  recognized 
with  respect  to  a  position  that  is  marked 
to  market  (for  example,  under  section 
475(f),  section  1256,  section  1259,  or 
section  1296)  will  not  fail  to  be 
qualifying  income  solely  because  there 
is  no  sale  or  disposition. 

d.  Certain  Ordinary  Income 

Under  certain  provisions  of  the  Code, 
capital  gain  or  loss  with  respect  to 
certain  transactions  is  recharacterized  as 
ordinary  income  or  loss.  However,  such 
gain  or  loss  may  be  recognized  with 
respect  to  a  capital  asset  in  a  manner 
that  is  consistent  with  section 
7704(d)(1)(F).  Accordingly,  the  final 
regulations  provide  that  gain  will  not 
fail  to  be  qualifying  income  solely 
because  it  is  characterized  as  ordinary 
income  under  section  475(f),  section 
988,  section  1258,  or  section  1296. 

2.  Income  Derived  From  Securities 
Lending  Activities 

Several  commentators  requested  that 
the  final  regulations  clarify  that  income 
from  seciuities  lending  activities  of  a 
trader  is  qualifying  income.  Section 
7704(d)(4)  provides  that  qualifying 
income  includes  income  that  qualifies 
under  section  851(b)(2).  Section 
851(b)(2),  which  includes  income  bom 
security  loans,  does  not  specifically 
state  that  it  applies  to  the  business  of 
trading,  as  opposed  to  the  business  of 
investing.  Thus,  commentators  have 
suggested  that  there  is  uncertainty 
under  section  7704  as  to  whether 
income  from  security  loans  frt)m  the 
business  of  trading  is  qualifying  income. 

The  IRS  and  Treasury  Department 
beheve  that  section  851(b)(2)  generally 
encompasses  income  from  the  business 
of  trading  as  well  as  investing.  Thus, 
income  from  the  seciuities  lending 
activities  of  a  trader  will  be  qualifying 
income  under  section  7704.  A  special 


provision  in  these  final  regulations  for 
this  income  is  not  necessary  and  could 
create  a  negative  impUcation  as  to  the 
qualification  of  trading  income  under 
section  851(b)(2)  generally.  Accordingly, 
the  final  regulations  do  not  adopt  this 
comment. 

3.  Income  Derived  From  Investments  in 
Foreign  Corporations 

One  commentator  requested  that  the 
final  regulations  clarify  that  income 
from  investments  in  foreign 
corporations  is  qualifying  income. 
Because  taxable  income  may  arise  with 
respect  to  an  investment  in  a  foreign 
corporation  that  may  not  literally 
constitute  a  dividend,  the  commentator 
suggested  that  it  is  unclear  whether 
these  investments  generate  qualifying 
income  under  section  7704(d). 
Specifically,  the  commentator  requested 
clarification  regarding  whether  a  U.S. 
shareholder  would  have  quaUfying 
income  bom  an  inclusion  under  (1) 
section  551  (foreign  personal  holding 
company  income);  (2)  section  951(a)(1) 
(A)  or  (B)  (subpart  F  income  or  a  section 
956  amoimt);  (3)  section  1291  (excess 
distributions  of  a  passive  foreign 
investment  company  (PFIC));  and  (4) 
section  1293  (earnings  of  a  PFIC  that  is 
a  qualified  electing  hind).  The 
commentator  requested  diat  the  final 
regulations  clarify  that  income  realized 
under  these  tax  regimes  with  respect  to 
stock  ownership  in  a  foreign  corporation 
is  included  in  the  definition  of 
qualifying  income  under  section 
7704(d). 

Section  551(b)  characterizes  amounts 
included  in  gross  income  imder  section 
551(a)  as  dividends  for  federal  tax 
purposes.  Thus,  an  inclusion  imder 
section  551  is  quaUfying  income  imder 
section  7704(d)(1)(B).  No  clarification  is 
necessary  in  the  final  regulations. 

Section  851(b)(2),  which  is  cross- 
referenced  in  section  7704(d),  provides 
rules  on  the  extent  to  which  certain 
inclusions  of  subpart  F  income  under 
section  951(a)(l)(A)(i)  and  certain 
inclusions  under  section  1293(a)  are 
treated  as  dividends  and,  thus, 
quaUfying  income  for  purposes  of 
section  851(b)(2).  Any  expansion  of 
qualifying  income  with  respect  to 
investments  in  foreign  corporations 
should  be  addressed  under  section 
851(b)(2)  and  the  regulations 
thereunder.  Accordingly,  the  final 
regulations  do  not  adopt  this  comment. 

4.  Limitation  on  the  Definition  of 
Qualifying  Income 

The  proposed  regulations  provide  that 
qualifying  income  includes  capital  gain 
from  the  sale  of  stock,  income  bom 
holding  aimuities,  income  from  notional 


principal  contracts,  and  other 
substantially  similar  income  from 
ordinary  and  routine  investments  to  the 
extent  determined  by  the  Commissioner. 
Several  commentators  stated  that 
partnerships  must  know  that  an 
investment  generates  qualifying  income 
before  entering  into  the  transaction. 
Because  passive-type  investments 
evolve  constantly  and  rapidly,  the 
commentators  suggested  that  a 
requirement  that  a  type  of  investment 
generates  qualifying  income  only  to  the 
extent  determined  by  the  Commissioner 
creates  uncertainty  for  partnerships 
considering  new  investments.  Thus, 
these  conmientators  requested  that  the 
final  regulations  not  include  this 
restriction  in  the  definition  of  qualifying 
income. 

The  IRS  and  Treasury  Department  do 
not  believe  that  the  language  in  the 
proposed  regulations  creates  significant 
uncertainty  in  the  definition  of 
qualifying  income.  Instead,  the  standard 
in  the  proposed  regulations  provides 
necessary  flexibility  to  consider  the 
effect  of  new  types  of  financial 
investments  as  such  investments  evolve. 
The  IRS  and  Treasury  Department  do 
not  believe  that  it  would  be  appropriate 
to  create  a  broader  and  more  generic 
rule  that  would  allow  taxpayers  to 
determine  for  themselves  whether  new 
types  of  investments  generate  quaUfying 
income.  Thus,  the  final  regulations  do 
not  adopt  this  comment. 

5.  List  of  Specific  Items  Generating 
Qualifying  Income 

Several  conunentators  requested  that 
the  final  regulations  expand  the  Ust  of 
specific  investments  that  generate 
qualifying  income.  The  IRS  and 
Treasury  Department  do  not  believe  that 
it  is  appropriate  to  expand  the  list  of 
specific  investments  enumerated  in  the 
proposed  regulations.  Therefore,  the 
final  regulations  do  not  adopt  this 
comment. 

6.  Partnership  Reporting  Requirements 

Several  commentators  indicated  that 
the  current  reporting  requirements  for 
partnerships  do  not  specifically  compel 
a  lower-tier  partnership  to  provide  the 
data  necessary  for  an  upper-tier 
partnership  to  determine  whether  it 
meets  the  gross  income  requirement  of 
section  7704(c)(2).  These  commentators 
requested  that  the  final  regulations 
specifically  require  a  lower-tier 
partnership  to  report  in  a  level  of  detail 
that  would  permit  an  upper-tier 
partnership  to  make  the  necessary 
calculations. 

The  final  regulations  do  not  adopt  this 
comment.  The  cmrent  reporting 
requirements  for  a  partnership  in 
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1 1.6031(b)-lT(a){3)(ii)  require  a 
>artnership  to  furnish  its  partners  with 
Statements  that  include,  to  the  extent 

Krovided  by  form  or  the  accompanying 
istructions.  any  additional  information 
ihat  a  partner  may  need  to  apply 
particular  provisions  of  the  Code  with 
respect  to  items  related  to  the 
partnership.  The  instructions  to  Form 

J 065,  "U.S.  Partnership  Return  of 
icome,"  specifically  require  a 
partnership  to  include  on  a  Schedule  K- 
1  any  information  a  partner  may  need  to 
rile  its  return  that  is  not  shown 
anywhere  else  on  the  schedule.  The 
information  that  an  upper-tier 

Eership  needs  to  make  its  gross 
ne  calculations  must  be  provided 
e  lower-tier  partnership  under  the 
nt  reporting  requirements.  An 
additional  reporting  requirement  in 
these  final  regulations  is  not  necessary. 

T.  Private  Placement  Safe  Harbor  Under 
U7704-l(h)(l)(ii) 

Several  commentators  requested  that 
he  final  regulations  amend  the 
requirements  of  the  private  placement 
^fe  harbor  under  §  1.7704-l(h)(l)  to 
reflect  the  adoption  of  new  rules  by  the 
Securities  and  Exchange  Commission 
regarding  knowledgeable  employees. 
Specifically,  the  commentators 
requested  Uiat  the  private  placement 
safe  harbor  be  amended  to  provide  that 
knowledgeable  employees  are  not 
counted  for  piuposes  of  the  100  partner 
limitation,  lliis  issue  is  beyond  the 
;ope  of  these  final  regulations, 
erefore,  the  final  regulations  do  not 
idopt  this  comment. 

3.  Effective  Dates 

The  proposed  regulations  provide  that 
e  regulations  will  be  effective  for 
axable  years  of  a  partnership  beginning 
n  or  after  the  date  final  regulations  are 
published  in  the  Federal  Register. 
Commentators  stated  that  this  efiiective 
date  would  preclude  taxpayers  from 
ielying  upon  the  revised  definition  of 
qualifying  income  in  the  proposed 
regulations  until  the  regulations  are 
final.  These  commentators  requested 
that  the  effective  date  of  the  regulations 
changed  so  that  a  partnership  may 
ly  upon  the  revised  definition  of 
ualifying  income  for  taxable  years 
inning  on  or  after  the  date  the 
Regulations  were  pubUshed  as  proposed 
regulations  in  the  Federal  Register. 
I   The  final  regulations  provide  that 
jhese  regulations  apply  to  taxable  years 
of  a  partnership  beginning  on  or  after 

fccember  17, 1998.  However,  in 
ponse  to  the  comments,  the  final 
t^gulations  also  include  a  provision  that 
allows  a  partnership  to  apply  the 
-egulations  retroactively. 


Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations,  and  because  the  regulations 
do  not  impose  a  collection  of 
information  on  small  entities,  a 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  preceding  these 
regulations  was  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Drafting  information.  The  principal 
authors  of  these  regulations  are 
Christopher  Kelley  and  Terri  Belanger, 
Office  of  Chief  Counsel  (Passthroughs 
and  Special  Industries).  However,  other 
personnel  from  the  IRS  and  Treasury 
Etepartment  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

Amendments  to  the  Regulations 
PART  1— {AMENDED] 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

Para^vph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Autliorttjr:  26  U.S.C.  7805.  *  •  *. 

Par.  2.  Section  1.469-10  is  revised  to 
read  as  follows: 

f  1.469-10    Application  of  MCtion  460  to 
publicly  traded  partnaralilps. 

(a)  [Reserved]. 

(b)  Publicly  tmded  partnership— (1)  In 
general.  For  purposes  of  section  469(k), 
a  partnership  is  a  pubUcly  traded 
partnership  only  if  the  partnership  is  a 
pubUcly  traded  partnership  as  defined 
in  §1.7704-1. 

(2)  Effective  date.  This  section  appUes 
for  taxable  years  of  a  partnership 
begiiming  on  or  after  December  17, 
1998. 

Par.  3.  Section  1.7704-3  is  added  to 
read  as  follows: 

S 1 .7704-3   Qualifying  income. 

(a)  Certain  investment  income — (1)  In 
general.  For  piuposes  of  section 
7704(d)(1),  quaUfying  income  includes 
capital  gain  from  the  sale  of  stock, 
income  from  holding  annuities,  income 
from  notional  principal  contracts  (as 


defined  in  §  1.446-3),  and  other 
substantially  similar  income  from 
ordinary  and  routine  investments  to  the 
extent  determined  by  the  Commissioner. 
Income  from  a  notional  principal 
contract  is  included  in  quaUfying 
income  only  if  the  property,  income,  or 
cash  flow  that  measures  the  amounts  to 
which  the  partnership  is  entitled  under 
the  contract  would  give  rise  to 
qualifying  income  if  held  or  received 
directly  by  the  partnership. 

(2)  Limitations.  Qualifying  income 
described  in  paragraph  (a)(1)  of  this 
section  does  not  include  income  derived 
in  the  ordinary  course  of  a  trade  or 
business.  For  purposes  of  the  preceding 
sentence,  income  derived  from  an  asset 
with  respect  to  which  the  partnership  is 
a  broker,  market  maker,  or  dealer  is 
income  derived  in  the  ordinary  course 
of  a  trade  or  business;  income  derived 
from  an  asset  with  respect  to  which  the 
taxpayer  is  a  trader  or  investor  is  not 
income  derived  in  the  ordinary  course 
of  a  trade  or  business. 

(b)  Calculation  of  gross  income  and 
qualifying  income— {1)  Treatment  of 
losses.  Except  as  otherwise  provided  in 
this  section,  in  computing  the  gross 
income  and  quaUfying  income  of  a 
partnership  for  purposes  of  section 
7704(c)(2)  and  this  section,  losses  do  not 
enter  into  the  computation. 

(2)  Certain  positions  that  are  marked 
to  market.  Gain  recognized  with  respect 
to  a  position  that  is  marked  to  market 
(for  example,  under  section  475(f).  1256, 
1259,  or  1296)  shall  not  fail  to  be 
qualifying  income  solely  because  there 
is  no  sale  or  disposition  of  the  position. 

(3)  Certain  items  of  ordinary  income. 
Gain  recognized  with  respect  to  a 
capital  asset  shall  not  fail  to  be 
quaUfying  income  solely  because  it  is 
diaracterized  as  ordinary  income  under 
section  475(f),  988, 1258.  or  1296. 

(4)  Straddles.  In  computing  the  gross 
income  and  qualifying  income  of  a 
partnership  for  piuposes  of  section 
7704(c)(2)  and  this  section,  a  straddle 
(as  defined  in  section  1092(c))  shall  be 
treated  as  set  forth  in  this  paragraph 
(b)(4).  For  purposes  of  the  preceding 
sentence,  two  or  more  straddles  that  are 
part  of  a  larger  straddle  shall  be  treated 
as  a  single  straddle.  The  amount  of  the 
gain  fitjm  any  straddle  to  be  taken  into 
account  shall  be  computed  as  follows: 

(i)  Straddles  other  than  mixed 
straddle  accounts.  With  respect  to  each 
straddle  (whether  or  not  a  straddle 
during  the  taxable  year)  other  than  a 
mixed  straddle  account,  the  amount  of 
gain  taken  into  accoimt  shall  be  the        * 
excess,  if  any,  of  gain  recognized  during 
the  taxable  year  with  respect  to  property 
that  was  at  any  time  a  position  in  that 
straddle  over  any  loss  recognized  during 


the  taxable  year  with  respect  to  property 
that  was  at  any  time  a  position  in  that 
straddle  (including  loss  realized  in  an 
earlier  taxable  year). 

(ii)  Mixed  stmddle  accounts.  With 
respect  to  each  mixed  straddle  account 
(as  defined  in  §  1.1092(bMT(b)),  the 
amount  of  gain  taken  into  account  shall 
be  the  aiuiual  account  gain  for  that 
mixed  straddle  account,  computed 
pursuant  to  §1.1092(b)-4T(c)(2). 

(5)  Certain  transactions  similar  to 
straddles.  In  computing  the  gross 
income  and  qualifying  income  of  a 
partnership  for  purposes  of  section 
7704(c)(2)  and  this  section,  related 
interests  in  property  (whether  or  not 
personal  property  as  defined  in  section 
1092(d)(1))  that  produce  a  substantial 
diminution  of  the  partnership's  risk  of 
loss  similar  to  that  of  a  straddle  (as 
defined  in  section  1092(c))  shall  be 
combined  so  that  the  amount  of  gain 
taken  into  account  by  the  partnership  in 
computing  its  gross  income  shall  be  the 
excess,  if  any,  of  gain  recognized  during 
the  taxable  year  with  respect  to  such 
interests  over  any  loss  recognized 
during  the  taxable  year  with  respect  to 
such  interests. 

(6)  Wash  sale  ru7e— (i)  Gain  not  taken 
into  account.  Solely  for  purposes  of 
section  7704(c)(2)  and  this  section,  if  a 
partnership  recognizes  gain  in  a  section 
7704  wash  sale  transaction  with  respect 
to  one  or  more  positions  in  either  a 
straddle  (as  defined  in  section  1092(c)) 
or  an  arrangement  described  in 
paragraph  (b)(5)  of  this  section,  then  the 
gain  shall  not  be  taken  into  account  to 
the  extent  of  the  amount  of 
unrecognized  loss  (as  of  the  close  of  the 
taxable  year)  in  one  or  more  offsetting 
positions  of  the  straddle  or  arrangement 
described  in  paragraph  (b)(5)  of  this 
section. 

(ii)  Section  7704  wash  sale 
transaction.  For  purposes  of  this 
paragraph  (b)(6),  a  section  7704  wash 
sale  transaction  is  a  transaction  in 
which — 

(A)  A  partnership  disposes  of  one  or 
more  positions  of  a  straddle  (as  defined 
in  section  1092(c))  or  one  or  more 
related  positions  described  in  paragraph 
(b)(5)  of  this  section;  and 

(B)  The  partnership  acquires  a 
substantially  similar  position  or 
positions  within  a  period  beginning  30 
days  before  the  date  of  the  disposition 
and  ending  30  days  after  such  date. 

(c)  Effective  date.  This  section  applies 
to  taxable  years  of  a  partnership 
beginning  on  or  after  December  17, 
1998.  However,  a  partnership  may  apply 
this  section  in  its  entirety  for  all  of  the 
partnership's  open  taxable  years 


beginning  after  any  earlier  date  selected 

by  the  partnership. 

Robert  E.  Wenzel. 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  December  7, 1998. 
Donald  C.  Lubick, 

Assistant  Secretary  of  the  Treasury  (Tax 
Policy). 
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Election  to  Amortize  Start-Up 
Expenditures  for  Active  Trade  or 
Business 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  concerning  start-up 
expenditures  for  active  trade  or  business 
under  section  195.  These  regulations  are 
necessary  to  provide  rules  and 
procedures  for  electing  to  amortize  start- 
up expenditures  under  section  195. 
They  afl^ect  all  taxpayers  wishing  to 
amortize  start-up  expenditures  under 
section  195. 

DATES:  Effective  Date:  These  regulations 
are  effective  December  17, 1998. 

Applicability  Date:  For  the  date  of 
apphcabiUty  of  these  regulations,  see 
§1.195-l(d). 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Selig.  (202)  622-3040  (not  a  toU- 
bee  number). 

SUPPLEMENTARY  INFORMATION: 
Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  these  final  regulations  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  wiUi  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d))  imder  control  number  1545- 
1582. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number. 

The  estimated  annual  burden  per 
respondent  varies  bom  .10  hours  to  .50 
hoius,  depending  on  individual 
circimistances,  with  an  estimated 
average  of  .25  hours. 


Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer,  PC:FP, 
Washington,  DC  20224,  and  to  the 
Office  of  Management  and  Budget,  Attn: 
Desk  Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503. 

Books  or  records  relating  to  this 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

Section  195  was  added  to  the  Internal 
Revenue  Code  of  1954  by  section  102  of 
the  Miscellaneous  Revenue  Act  of  1980, 
and  was  amended  by  section  94  of  the 
Tax  Reform  Act  of  1984. 

Section  195  generally  provides  that  no 
deduction  is  allowed  for  start-up 
expenditures  unless  the  taxpayer  elects 
to  amortize  the  expenditures.  Under 
section  195(b)(1),  if  the  taxpayer  elects 
to  amortize  start-up  expenditures,  the 
expenditures  are  amortizable  over  a 
period  of  not  less  than  60  months 
beginning  with  the  month  in  which  the 
active  trade  or  business  begins.  Section 
195(d)  provides  that  an  election  to 
amortize  start-up  expenditures  must  be 
made  not  later  than  the  time  prescribed 
by  law  for  filing  the  return  for  the 
taxable  year  in  which  the  active  trade  or 
business  begins  (including  extensions 
thereof). 

On  January  13, 1998,  the  IRS 
published  a  notice  of  proposed 
rulemaking  [REG-2093  73-81)  in  the 
Federal  Register  (63  FR  1933)  proposing 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  part  1)  concerning 
the  election  to  amortize  start-up 
expenditures  under  section  195  of  the 
Internal  Revenue  Code.  A  public 
hearing  was  scheduled  for  June  2, 1998, 
pursuant  to  a  notice  of  pubUc  hearing 
published  simultaneously  with  the 
notice  of  proposed  rulemaking.  No  one 
requested  to  speak  at  the  pubhc  hearing, 
therefore,  no  public  hearing  was  held. 
Written  comments  responding  to  the 
notice  were  received.  After 
consideration  of  all  of  the  conunents, 
the  proposed  regulations  are  adopted  as 
revised  by  this  Treasury  decision. 

Explanation  of  Revisions  and 
Discussion  of  Comments 

The  proposed  regulations  provide  that 
an  election  to  amortize  start-up 
expenditures  is  made  by  attaching  a 
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4  itement  to  the  taxpayer's  income  tax 
F^nim.  The  income  tax  return  and 
ntement  must  be  filed  not  later  than 
tnis  date  prescribed  by  law  for  filing  the 
income  tax  return  (including  any 
ep^tensions  of  time)  for  the  taxable  year 
in  which  the  active  trade  or  business 
begins.  Thus,  a  taxpayer  may  file  an 
eflection  for  any  taxable  year  prior  to  the 
year  in  which  the  taxpayer's  active  trade 
at  business  b^ns,  and  such  election 
will  become  effective  in  the  month  of 
the  year  in  which  the  taxpayer's  active 
trade  or  business  begins. 

One  commentator  suggested  that  the 
{^i|ovisi<ni  in  the  proposed  regulations 
permitting  the  fiung  of  a  revised 
statement  to  include  any  start-up 
nditiues  not  included  in  the 

Iyer's  original  election  statement 
pears  to  endorse  the  practice  of  those 

yers  who  file  elections  listing 
t^^cen  or  zero  start-up  expenditures  on 
tUe  election  statement  and  subsequently 
atiempt  to  increase  the  amoimt  subject 
t0j  amortization  by  expenditures  that 
t|iq>ayers  have  been  unsuccessful  in 
rpliintaining  as  expansion  costs.  The 
ijijovision  is  not  designed  to  permit  a 

yer  to  revise  the  election  statmnent 
till  include  start-up  expenditures  omitted 
reason  of  the  taxpayer's  claim  on  the 

yer's  return  that  the  expenditures 
are  expansion  costs.  Accordingly,  the 
regulations  have  been  clarified  to 
provide  that  the  election  statement  may 
oidt  be  revised  to  include  expenditiues 

Ea  taxpayer  has  treated  on  the 
ayer's  tax  return  in  a  manner 
nsistent  with  their  treatment  as 
siart-up  expenditures. 
,  Another  commentator  suggested  that  a 
sJB|>arate  statement  to  make  the  election 
i^der  section  195  should  not  be 
required  for  small  businesses,  but  rather 
a  check-the-box  election  should  be 
provided.  A  separate  statement  is 
necessary  to  ensure  that  the  expenses 
liited  therein  are  properly  characterized 
asi  start-up  expenditures,  and  that 
amortization  of  the  start-up 
expenditures  will  begin  and  end  at  the 
proper  times.  The  statement  is  simple  to 
complete  and  the  time  to  prepare  the 
statement  is  minimal.  Accordingly,  the 
final  regulations  retain  the  requirement 
t^t  a  separate  statement  with  the 
r^iiuisite  information  be  attached  to  the 
ti)q>ayer's  return. 

Sttedal  Analyses 

It  has  been  determined  that  this 
liiieasury  decision  is  not  a  significant 
rMulatory  action  as  defined  in  EO 
1 2866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  is  hereby 
cb^fied  that  these  regulations  do  not 
faiave  a  significant  impact  on  a 
siJbstantial  number  of  small  entities. 


This  certification  is  based  upon  the  fact 
that  the  time  required  to  prepare  and 
file  the  election  statement  is  minimal 
and  will  not  have  a  significant  impact 
on  those  small  entities  that  choose  to 
make  the  election.  Therefore,  a 
Regulatory  FlexibiUty  Analysis  imder 
the  RegiUatory  FlexibiUty  Act  (5  U.S.C. 
chapter  6)  is  not  required. 

Pursuant  to  section  780S(f)  of  the 
Internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  preceding  these 
regulations  was  submitted  to  the  Chief 
Coimsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Drafting  information.  The  principal 
author  of  these  regulations  is  David 
Selig,  Office  of  the  Assistant  Chief 
Coimsel  (Passthroughs  and  Special 
Industries),  IRS.  However,  other 
personnel  from  the  IRS  and  Treastuy 
Department  participated  in  their 
development,^ 

List  of  Subjects 

26CFR  Parti 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *  * 

Par.  2.  Section  1.195-1  is  added  to 
read  as  follows: 

fl.195-1    Election  to  amotlixsstMt-up 
expenditursa. 

(a)  In  general.  Under  section  195(b),  a 
taxpayer  may  elect  to  amortize  start-up 
expenditures  (as  defined  in  section 
195(c)(1)).  A  taxpayer  who  elects  to 
amortize  start-up  expenditures  must,  at 
the  time  of  the  election,  select  an 
amortization  period  of  not  less  than  60 
months,  beginning  with  the  month  in 
which  the  active  trade  or  business 
begins.  The  election  applies  to  all  of  the 
taxpayer's  start-up  expenditures  with 
respect  to  the  trade  or  business.  The 
election  to  amortize  start-up 
expenditures  is  irrevocable,  and  the 
amortization  period  selected  by  the 
tajqiayer  in  making  the  election  may  not 
subsrauently  be  changed.  ' 

(b)  Time  and  manner  of  making 
election.  The  election  to  amortize  start- 


up expenditures  under  section  195  shall 
be  made  by  attaching  a  statement 
containing  the  information  described  in 
paragraph  (c)  of  this  section  to  the 
taxpayer's  return.  The  statement  must 
be  filed  no  later  than  the  date  prescribed 
by  law  for  fiUng  the  return  (including 
any  extensions  of  time)  for  the  taxable 
year  in  which  the  active  trade  or 
business  begins.  The  statement  may  be 
filed  with  a  return  for  any  taxable  year 
prior  to  the  year  in  which  the  taxpayer's 
active  trade  or  business  begins,  but  no 
later  than  the  date  prescribed  in  the 
preceding  sentence.  Accordingly,  an 
election  under  section  195  filwl  for  any 
taxable  year  prior  to  the  year  in  which 
the  taxpayer's  active  trade  or  business 
begins  (and  pursuant  to  which  the 
taxpayer  commenced  amortizing  start- 
up expenditures  in  that  prior  year)  will 
become  effective  in  the  month  of  the 
year  in  which  the  taxpayer's  active  trade 
or  business  begins. 

(c)  Information  required.  The 
statement  shall  set  forth  a  description  of 
the  trade  or  business  to  which  it  relates 
with  sufficient  detail  so  that  expenses 
relating  to  the  trade  or  business  can  be 
identified  properly  for  the  taxable  year 
in  which  the  statement  is  filed  and  for 
all  future  taxable  years  to  which  it 
relates.  The  statement  also  shall  include 
the  niunber  of  months  (not  less  than  60) 
over  which  the  expenditures  are  to  be 
amortized,  and  to  the  extent  known  at 
the  time  the  statement  is  filed,  a 
description  of  each  start-up  expenditure 
incurred  (whether  or  not  paid)  and  the 
month  in  which  the  active  trade  or 
business  began  (or  was  acquired).  A 
revised  statement  may  be  filed  to 
include  any  start-up  expenditures  not 
included  in  the  taxpayer's  original 
election  statement,  but  the  revised 
statement  may  not  include  any 
expenditures  for  which  the  taxpayer  had 
previously  taken  a  position  on  a  return 
inconsistent  with  their  treatment  as 
start-up  expendittues.  The  revised 
statement  may  be  filed  with  a  retiun 
filed  after  the  return  that  contained  the 
election. 

(d)  Effective  date.  This  section  applies 
to  elections  filed  on  or  after  December 
17, 1998. 

PART  602-OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  3.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C  7805. 

Par.  4.  In  §  602.101,  paragraph  (c)  is 
amended  by  adding  an  entry  to  the  table 
in  numerical  order  to  read  as  follows: 
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1602.101    0MB  Control  numbers. 

•        •        •        *        * 


CfR  part  or  section  wtiere 
identiried  and  descrit>ed 


Current 
0MB  con- 
trol No. 


\^' 


1.195-1  1545-1582. 


BobWenzel, 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  November  30, 1998.  ^^ 

Donald  C  Lubick. 
Assistant  Secretary  of  the  Treasury. 
|FR  Doc.  98-33124  Filed  12-16-98;  8:45  am] 

BNJJNG  COOe  4«30-01-U 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGD0e-«8-075] 

RIN2115-^E47 

DrawtKldge  Operation  Regulation; 
Lake  Pontchartrain,  LA 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Temporary  rule. 

SUMMARY:  The  Coast  Guard  is 
temporarily  changing  the  regulation  for 
the  operation  of  the  draws  of  the  Greater 
New  Orleans  Expressway  Commission 
causeway,  north  bascule  spans  across 
Lake  Pontchartrain  between  Metairie, 
Jefferson  Parish  and  Mandeville.  St. 
Tammany  Parish.  Louisiana.  From 
December  14. 1998  through  March  20, 
1999.  the  draws  will  remain  closed  to 
navigation  iiiiondays  through  Saturdays 
except  for  federal  holidays  and  the 
weekends  inclusive  of  federal  holidays 
and  on  Mardi  Gras  Day,  the  draws  will 
open  on  signal  if  at  least  three  hours 
notice  is  given.  This  temporary  rule  is 
issued  to  allow  for  completion  of  a 
project  to  clean  and  paint  the  bascule 
structures,  an  extensive  but  necessary 
maintenance  operation. 
DATES:  This  temporary  rule  is  effective 
from  December  14. 1998  through  March 
20. 1999. 

ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  in  this  notice  are 
available  for  inspection  or  copying  at 
the  ofBce  of  the  Eighth  Coast  Guard 
District.  Bridge  Administration  Branch. 
Hale  Boggs  Building,  room  1313,  501 
Magazine  Street,  New  Orleans, 
Louisiana  70130-3396  between  7  a.m. 


and  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays,  llie  Bridge 
Administration  Branch  of  the  Eighth 
Coast  Guard  District  maintains  the 
public  docket  for  this  temporary  rule. 
FOR  FURTHER  INFORMATION  CONTACT: 
Phil  Johnson  or  David  Frank,  Bridge 
Administration  Branch,  at  the  addiress 
and  telephone  number  given  above. 
SUPPLEMENTARY  INFORMATION:  On  June 
23  1998.  the  Coast  Guard  issued  a 
temporary  rule  [63  FR  35820  (July  1. 
1998)]  for  the  regulation  governing  the 
operation  of  the  draws  of  the  Greater 
New  Orleans  Expressway  Commission 
causeway,  north  bascule  spans  across 
Lake  Pontchartrain,  to  allow  the  draws 
to  remain  closed  Monday  through 
Saturday  from  July  6. 1998  through 
November  10, 1998.  The  temporary  rule 
was  issued  to  allow  for  the  cleaning  and 
painting  of  the  bascule  structures. 
However,  the  contractor  was  unable  to 
complete  the  project  for  reasons 
including  the  approach  of  two 
hurricanes,  in  the  month  of  September 
which  required  the  removal  of  all 
equipment  from  the  site.  Presently,  the 
contractor  is  prepared  to  continue  with 
the  project  and  is  expending  funds  to 
maintain  barges,  tugs  and  related 
equipment  needed  to  complete  the 
project.  The  temporary  rule  expired  on 
November  10. 1998.  November  27. 1998, 
the  Coast  Guard  received  a  request  from 
the  Greater  New  Orleans  Expressway 
Commission  for  another  temporary  rule 
to  allow  the  work  to  begin  on  December 
4,  1998  and  to  continue  through  March 
13, 1999.  Since  this  request  did  not 
provide  an  opportimity  for  notices  to 
mariners  to  be  issued,  the  effective  dates 
were  changed  to  December  14, 1998 
through  March  20, 1999.  The  portions  of 
the  bascule  structure  which  have  not 
been  stripped  and  painted  remain  in  a 
deteriorated  condition  which  warrants 
the  closures  so  that  remedial  work  can 
be  accomplished.  The  contractor  is 
prepared  to  resiune  work  and  will 
experience  loss  of  fimds  if  not  allowed 
to  continue  without  unnecessary  delays. 
The  Coast  Guard  was  not  notified  in 
time  to  issue  a  notice  of  proposed 
rulemaking.  For  these  reasons,  good 
cause  exists  to  issue  this  temporary  rule 
without  notice  to  provide  an 
opportimity  for  comments  and  to  make 
this  temporary  rule  effective  in  less  than 
30  days  after  pubhcation. 

Background  and  Purpose 

The  south  chaiwel  span  of  the  Greater 
New  Orleans  Expressway  Commission 
causeway  across  Lake  Pontchartrain 
Louisiana  provides  an  alternate  route 
with  a  vertical  clearance  of  50  feet  above 
mean  high  water.  Navigation  on  the 


waterway  consists  of  small  tugs  with 
tows,  fishing  vessels,  saiUng  vessels  and 
other  recreational  craft.  The  special 
equipment  used  for  this  procedure  has 
to  be  removed  each  time  the  draw  span 
is  opened.  Since  this  process  is  time 
consuming  and  costly,  the  equipment 
must  remain  in  place  for  6-day  periods, 
allowing  the  contractor  to  maximize 
work  time.  While  the  draw  span  being 
serviced  is  in  the  closed  to  navigation 
position,  the  equipment  will  be 
supported  by  two  crane  barges  which 
must  remain  in  place  below  the  draw 
span.  The  short  term  inconvenience, 
attributable  to  a  delay  of  vessel  traffic 
which  is  not  able  to  use  the  south 
channel  span  as  an  alternate  route,  for 
a  maximum  of  six  days,  is  outweighed 
by  the  long  term  benefits  to  be  gained 
by  keeping  the  bridges  free  of  corrosion 
and  in  proper  working  condition.  The 
work  is  essential  for  the  continued 
operation  of  the  draw  spans.  Presently, 
the  draws  open  on  signal  if  at  least  three 
hoius  notice  is  given. 

Regulatory  Evaluation 

This  temporary  rulemaking  is  not  a 
significant  regulatory  action  imder 
section  3(f)  of  Executive  Order  12866 
and  does  not  requil^an  assessment  of 
potential  cost  and  benefits  under  section 
6(a)(3)  of  that  order.  It  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget  under  that  order.  It  is  not 
significant  under  the  Regulatory  Policies 
and  Procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040, 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
temporary  rule  to  be  so  minimal  that  a 
full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 
This  is  because  of  the  majority  of  vessels 
affected  by  the  closure  is  minimal.  The 
majority  of  commercial  vessels  and  most 
of  the  recreational  sailboats  sailboats 
which  normally  transit  the  causeway 
bridge  are  able  to  do  so  at  one  of  the 
navigation  humps,  located  at  four  mile 
intervals  along  the  bridge,  or  through 
the  south  channel  span,  which  provides 
a  vertical  clearance  of  50  feet  above 
mean  high  water. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
must  consider  whether  this  temporary 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities."Small  entities"  may  include 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields  and 
governmental  jurisdictions  with 
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:  Dpulations  of  less  than  50,000.  The 
I  ia|ority  of  commercial  vessels  and 
:  shing  vesseb  which  normally  transit 
ijhe  causeway  bridge  will  still  be  able  to 
do  so  throu^  the  south  channel  span, 
ufhus,  the  Coast  Guard  expects  there  to 
pie  no  significant  economic  impact  on 
^lese  vessels.  The  Coast  Guard  is  not 
$ware  of  any  other  waterway  users  who 
Would  suffer  economic  hardship  from 
being  unable  to  transit  the  waterway 
g  these  closure  periods.  Therefore, 
e  Coast  Guard  certifies  under  5  U.S.C 
5(b)  that  this  temporary  rule  will  not 
ive  a  significant  economic  impact  on 
substantial  niunber  of  small  entities. 

illection  of  Infonnation 

This  temporary  rule  contains  no 
Dllection-of-information  requirements 
nder  the  Paperwork  Reduction  Act  (44 
fS.C.  3501  et  seq.). 

leraliam 

The  Coast  Guard  has  analyzed  this 
}posal  imder  the  principles  and 
iteria  contained  in  Executive  Order 
2612,  and  it  has  been  determined  that 

I  rule  does  not  have  sufficient 
leraUsm  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

■Tironinent 

The  Coast  Guard  considered  the 
vironmental  impact  of  this  temporary 
rule  and  concluded  that,  imder  figure  2- 
.  paragraph  32(e),  of  COMDTINST 
16475.1C,  this  temporary  rule  is 
tegorically  excluded  from  further 
vironmental  dociunentation.  This  is  a 
idge  Program  Administrative  action, 
mulgating  operating  regulations  or 
ures  of  drawbridges.  The  project 
insists  of  cleaning  and  painting  the 
les  on  a  permitted  bridge, 
aonsistent  with  Federal,  State  and  local 
aws  and  administrative  determinations 
relating  to  the  environment.  A 
'Categorical  Exclusion  Determination" 
$  available  to  the  docket  for  inspection 
»  copying  where  indicated  imder 
IPDRESSES. 

^  itf  Subjects  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  is  amending 
Wt  117  Tide  33  Code  of  Federal 
Regulations  as  follows: 

^ART 117— ORAWBRIDQE 
IPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
i>ntinues  to  read  as  follows: 

Antliortty:  33  U.S.C.  499;  49  CFR  1.46;  and 
i0  CFR  1.05-l(g);  section  117.255  also  issued 
mder  the  authority  of  Pub.  Lm  102-587, 106 
3  tat  5039. 


2.  Effective  December  14t  1998 
through  March  20, 1999,  §  117.467  is 
amended  by  suspending  paragraph  (b) 
and  adding  paragraph  (c)  to  read  as 
follows: 

f  117.467    Lake  Pontchartrain. 

*        *        •        *        • 

(c)  From  December  14, 1998  through 
March  20, 1999  the  draws  of  the  Greater 
New  Orleans  Expressway  Commission 
causeway,  north  bascule  span,  need  not 
open  for  the  passage  of  vessels  Monday 
through  Saturday  except  for  December 
25,  26  and  27, 1998,  January  1,  2,  3, 16, 
17,  and  18, 1999,  and  February  13, 14, 
15  and  16, 1999.  From  12:01  a.m.  on 
Sundays  to  12:01  a.m.  on  Mondays  and 
on  December  25,  26  and  27, 1998, 
January  1.  2,  3, 16, 17  and  18, 1999,  and 
February  13. 14, 15  and  16, 1999,  the 
draws  will  open  on  signal  if  at  least 
three  hours  notice  is  given. 

Dated:  December  7, 1998.  ^ 

PaolJ.nnta, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
Eighth  Coast  Guard  District. 
(FR  Doc.  98-33395  Filed  12-16-98;  8:45  am] 
HUMQ  OOOC  4«1»-1t-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[NH037-7164;  A-1-FRL-420»-q 

Approval  and  Promulgation  of  Air 
Quality  Nnptomantation  Plans;  Stata  of 
New  Hampahira;  Intarim  Hnal 
Determination  That  New  Hampshire 
has  Avoided  the  Daficiancias  of  its  l/M 
SIP  Revision 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Interim  final  rule. 

SUiNMARY:  Elsewhere  in  today's  Federal 
Register,  EPA  has  pubUshed  rulemaking 
actions  proposing  to  determine  that  the 
one  horn-  ozone  standard  no  longer 
applies  in  New  Hampshire  and  other 
nearby  areas,  and  proposing  approval  of 
the  State  of  New  Hampshire's  motor 
vehicle  inspection  and  maintenance  (1/ 
M)  program,  under  Section  110  of  the 
Clean  Air  Act  (CAA).  Additionally,  EPA 
is  proposing  to  lift  the  requirement  that 
New  Hampshire  submit  an  enhanced  1/ 
M  program  consistent  with  specific 
Clean  Air  Act  requirements  for  the 
Ozone  Transport  Region  (OTR).  Based 
on  these  proposed  actions,  EPA  is 
making  an  interim  final  determination, 
by  this  action,  that  the  State  is  more 
likely  than  not  no  longer  subject  to  the 
requirements  prompting  the  original 


disapproval  of  the  New  Hampshire 
enhanced  I/M  SIP  revision.  This  action 
will  defer  the  application  of  the  offset 
sanction  that  is  otherwise  applicable 
beginning  December  6, 1998,  and  defers 
the  future  application  of  the  highway 
sanction.  Although  this  action  is 
elective  upon  publication,  EPA  will 
take  comment  on  this  interim  final 
determination  as  well  as  EPA's  action 
proposing  approval  of  the  State's 
submittal  and  a  determination  that  the 
one-hour  ozone  standard  no  longer 
applies  in  New  Hampshire  and  other 
nrarby  areas.  EPA  will  publish  a  final 
notice  taking  into  consideration  any 
comments  received  on  EPA's  proposed 
actions  and  this  interim  final  action. 

DATES:  Effective  December  17, 1998. 
Written  comments  must  be  received  on 
or  before  January  19, 1999.  PubUc 
comments  on  this  dociunent  are 
requested  and  will  be  considered  before 
taldng  final  action  on  this  SIP  revision. 

AOOflESSES:  Comments  may  be  mailed  to 
Susan  Studlien,  Deputy  Director,  Office 
of  Ecosystem  Protection  (mail  code 
CAA),  U.S.  Enviromnental  Protection 
Agency,  Region  I,  JFK  Federal  Bldg., 
Boston,  MA  02203.  Copies  of  the  State 
submittal  and  EPA's  technical  support 
document  are  available  for  public 
inspection  diuing  normal  business 
hours,  by  appointment,  at  the  Office  of 
Ecosystem  Protection,  U.S. 
Environmental  Protection  Agency, 
Region  I,  One  Congress  Street,  11th 
floor,  Boston,  MA  and  the  Air  Resources 
Division,  Department  of  Environmental 
Services,  64  North  Main  Street,  Caller 
Box  2033,  Concord,  NH  03302-2033. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Judge,  (617)  918-1045. 

SUPPI^MENTARY  INFORMATION:  On 
September  4, 1998,  New  Hampshire 
submitted  a  revision  to  its  State 
Implementation  Plan  (SIP)  for  an  I/M 
program.  This  submittal  was 
supplemented  by  a  letter  dated 
November  20, 1998  providing  additional 
information  about  the  New  Hampshire 
I/M  program  and  a  request  for  further 
flexibility  from  requirements  appUcable 
to  the  OTR  in  light  of  the  ciurent  air 
quaUty  status  of  the  area.  The  SIP 
revision  includes  New  Hampshire  Code 
of  Administrative  Rules,  Part  Saf-C  3220 
"Official  Motor  Vehicle  Inspection 
Requirements"  and  Part  Saf-C  5800 
"Roadside  Diesel  Opacity  Inspection" 
and  additional  supporting  material 
including  authorizing  legislation, 
administrative  items,  and  a  description 
of  the  program  being  implemented.  This 
action  is  being  taken  under  Section  110 
of  the  Clean  Air  Act. 
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L  Background 

On  October  12, 1994,  EPA 
conditionally  approved  in  the  Federal 
Register  (59  PR  51517)  an  I/M  SIP 
submitted  by  the  State.  By  means  of  a 
7une  6,  1997  letter,  EPA  notified  New 
Htunpshire  that  the  conditional 
approval  of  the  New  Hampshire 
enhanced  I/M  SIP  revision  had  been 
converted  to  a  disapproval.  The  letter 
triggered  the  18-month  time  clock  for 
the  mandatory  appUcation  of  sanctions 
under  section  179(a)  of  the  CAA. 
Therefore,  the  Act's  offset  sanction 
applies  beginning  December  6, 1998.  To 
remedy  that  failure,  on  September  4, 
1998,  die  State  of  New  Hampshire 
submitted  an  I/M  SIP  revision  to  EPA, 
requesting  approval  action  under  the 
CAA.  On  November  20, 1998,  a 
supplement  to  the  September  4, 1998 
SIP  revision  was  officially  submitted  to 
EPA. 

The  purpose  of  these  SIP  revisions 
was  to  remedy  deficiencies  identified  by 
EPA  in  its  June  6, 1997  letter.  In  the 
November  20,  1998  letter.  New 
Hampshire  submitted  a  request  that  EPA 
grant  the  State  further  flexibihty  under 
the  CAA  to  implement  an  I/M  program 
that  does  not  meet  all  the  specific 
requirements  for  an  enhanced  I/M 
program  in  the  OTR. 

n.  EPA's  Current  Rulemaking  Actions 

In  the  Proposed  Rules  section  of 
today's  Federal  Register,  EPA  is 
proposing  approval  of  the  State's  I/M 
SIP  revision  to  strengthen  its  SIP,  as 
well  as  an  action  proposing  to 
determine  that  the  1-hour  ozone 
standard  no  longer  applies  in  New 
Hampshire  and  certain  other  nearby 
areas.  Additionally,  EPA  has  proposed 
to  remove  the  detailed  CAA 
requirements  for  an  enhanced  I/M 
program  in  the  OTR  for  New  Hampshire 
based  on  the  State's  demonstration  that 
reductions  fit)m  an  I/M  program  will  not 
significantly  contribute  to  attainment  of 
the  1-hour  ozone  standard  in  any  area 
in  the  OTR. 

EPA  beUeves  that,  as  a  result  of 
today's  related  rulemaking  actions,  it  is 
more  Ukely  than  not  that  New 
Hampshire  is  no  longer  subject  to  the 
requirement  to  have  an  enhanced  I/M 
program  which  triggered  the  sanctions 
clock  in  New  Hampshire.  This  interim 
determination  will  not  halt  or  reset  the 
sanctions  deadline,  but  will  continue  to 
defer  the  implementation  of  sanctions 
imtil  EPA's  proposal  is  finalized  or  the 
State's  I/M  program  is- disapproved. 
Disapproval  will  result  in  sanctions 
being  imposed,  as  previously  scheduled. 

Today  EPA  is  also  providing  the 
public  with  an  opportunity  to  comment 


on  this  interim  final  determination.  If, 
based  on  any  comments  received  by 
EPA  upon  this  interim  final 
determination  action  and  any  comments 
on  EPA's  proposed  finding  with  respect 
to  New  Hampshire's  air  quahty  and 
proposed  approval  of  the  State's  I/M  SIP 
revision,  EPA  determines  that  those 
actions  are  inappropriate  and  the  SIP 
revision  is  not  approvable  and, 
therefore,  this  final  action  was  also 
inappropriate,  EPA  will  take  further 
action  to  disapprove  the  State's  I/M  SIP 
revision.  If  EPA's  proposed  approval  of 
the  New  Hampshire  I/M  SIP  revision  is 
disapproved,  then  sanctions  would  be 
applied  as  required  under  Section 
179(a)  of  the  CAA  and  40  CFR  52.31. 

m.  EPA  Action 

Based  on  the  proposed  actions 
determining  that  the  1-hour  ozone 
standard  no  longer  appUes  in  New 
Hampshire  and  removing  the  I/M 
requirement  in  New  Hampshire  set  forth 
elsewhere  in  today's  Federal  Register, 
EPA  beUeves  that  it  is  more  likely  than 
not  that  the  State  is  no  longer  subject  to 
the  I/M  requirement  that  prompted  the 
original  disapproval  of  the  New 
Hampshire  I/M  SIP  for  which  the  June 
6, 1997  disapproval  finding  was  issued. 
Therefore,  H'A  concludes  that  sanctions 
should  be  stayed  until  EPA  takes  final 
action  on  those  proposals  and  the  New 
Hampshire  I/M  SIP. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

rv.  Administrative  Requirements 

Because  EPA  has  preliminarily 
determined  that  New  Hampshire  is  no 
longer  subject  to  enhanced  I/M 
requirements  and  therefore  that  the 
September  4, 1998  New  Hampshire  I/M 
SIP  revision  is  approvable,  relief  from 
sanctions  should  be  provided  as  quickly- 
as  possible.  Therefore,  EPA  is  invoking 
the  good  cause  exception  under  the 
Administrative  Procedure  Act  (APA)  in 
not  providing  an  opportunity  for 
conunent  before  this  action  takes  effect.  > 
5  U.S.C.  553(b)(B).  The  EPA  believes 
that  notice-and-comment  rulemaking 
before  the  effective  date  of  this  action  is 
impracticable  and  contrary  to  the  pubUc 
interest.  The  EPA  has  reviewed  the 


'  As  previously  noted,  however,  by  this  action 
EPA  is  providing  O&e  public  with  a  chance  to 
comment  on  EPA's  determination  after  the  effective 
date  and  EPA  will  consider  any  comments  received 
in  determining  whether  to  reverse  such  action. 


State's  September  4. 1998  I/M  SIP 
revision  and  November  20, 1998  letter. 
Through  this  interim  final 
determination  action,  the  Agency 
believes  that  it  is  more  likely  than  not 
that  the  State  is  no  longer  subject  to  the 
requirement  for  which  the  sanctions 
clock  was  started. 

Therefore,  it  is  not  in  the  pubUc 
interest  to  apply  sanctions  when  the 
State  is  most  likely  no  longer  subject  to 
the  requirement  that  triggered  the 
sanctions  clock.  Moreover,  it  would  be 
impracticable  to  go  through  notice-and- 
comment  rulemaking  on  a  finding  that 
the  State  is  no  longer  subject  to  that 
requirement  prior  to  the  date  sanctions 
would  take  effect.  Therefore,  EPA 
believes  that  it  is  necessary  to  use  the 
interim  final  rulemaking  process  to 
defer  sanctions  while  EPA  completes  its 
rulemaking  process.  In  addition,  EPA  is 
invoking  the  good  cause  exception  to 
the  30-day  advance  notice  requirement 
of  the  APA  because  the  purpose  of  this 
notice  is  to  relieve  a  restriction.  See  5 
U.S.C.  553(d)(1). 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866.  entitled  "Regulatory  Planning 
and  Review." 

B.  Executive  Order  12875 

Under  E.O.  12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
imless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  inciured  by  those 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  compUes  by 
consulting.  Executive  Order  12875 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  a  description 
of  the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  state, 
local,  and  tribal  governments,  the  nature 
of  their  concerns,  copies  of  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

Today's  rule  does  not  create  a 
mandate  on  state,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
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se  ction  1(a)  of  E.0. 12875  do  not  apply 
t  ]  this  rule. 


(T  Executive  Order  13045 

Protection  of  Children  from 
B)  ivironmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 
aipplies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
ll|866,  and  (2)  concerns  an 
emviromnental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
anvironmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  enective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  is  not  economically 
!|i^ificant  under  E.0. 12866  and  does 
not  involve  decisions  intended  to 
mitigate  environmental  health  or  safety 
nfks. 

iji  Executive  Order  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  affects  or 
uniquely  affects  the  communities  of 
It^dian  tribal  governments,  and  that 
imposes  substantial  direct  compUance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
sts  incurred  by  the  tribal 
vemments,  or  EPA  consults  with 
ose  governments.  If  EPA  complies  by 
insulting.  Executive  Order  13084 
juires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 

Sle,  a  description  of  the  extent  of  EPA's 
ior  consultation  with  representatives 
affected  tribal  governments,  a 
Si^mmary  of  the  nature  of  their  concerns, 
aiid  a  statement  supporting  the  need  to 
ilsisue  the  regulation.  In  addition, 
E)cecutive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
K  presentatives  of  Indian  tribal 
governments  "to  provide  meaningful 
aitd  timely  input  in  the  development  of 
isgulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
COmmimities." 

1 1  Today's  rule  does  not  si^ificantly  or 
imiquely  affect  the  commimities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Afccordingly,  the  requirements  of 
Section  3^)  of  E.O.  13084  do  not  apply 
td  this  rule. 


E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  emalysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  imless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  goveriunental  jurisdictions.  This 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small  entities 
because  it  does  not  create  any  new 
requirements.  Therefore,  because  this 
rule  does  not  create  any  new 
requirements,  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

F.  Unfunded  Mandates 

Under  sections  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22.  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  miUion  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule.  EPA 
has  determined  that  this  action  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  milUon 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
imposes  no  new  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

G.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 


required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubUcation  of  the  rule  in 
the  Federal  Register.  This  action  is  not 
a  "major  rule"  as  defined  by  5  U.S.C. 
804(2).  This  rule  will  be  effective  upon 
publication. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  C:arbon  monoxide. 
Hydrocarbons,  Intergovernmental 
relations.  Nitrogen  dioxide.  Ozone. 
Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  December  9, 1998. 
John  DeVillan, 

Regional  Administrator.  Region  J. 
(FR  Doc.  98-33474  Filed  12-16-98;  8:45  am] 
WUIMOCOOC  WO  M  P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[MEO6O-7OO0:  A-1-FRL-620»-«] 

Approval  and  Promulgation  of  Air 
Quality  Implamantatlon  Plans;  Stata  of 
Maine;  Intarim  Final  Detarmination 
That  Maine  has  Avoldad  the 
Daflcianeias  of  Its  l/M  SIP  Revision 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Interim  final  rule. 

summary:  Elsewhere  in  today  ,  Federal 
Register,  EPA  has  published  rulemaking 
actions  proposing  to  determine  that  the 
one  hour  ozone  standard  no  longer 
applies  in  Maine  and  other  nearby  areas, 
and  proposing  approval  of  the  State  of 
Maine's  motor  vehicle  inspection  and 
maintenance  (I/M)  program,  under 
section  110  of  the  Clean  Air  Act  (CAA). 
Additionally,  EPA  is  proposing  to  Uft 
the  requirement  that  Maine  submit  an 
enhanced  I/M  program  consistent  with 
specific  Clean  Air  Act  requirements  for 
the  Ozone  Transport  Region  (OTR). 
Based  on  these  proposed  actions,  EPA  is 
making  an  interim  final  determination, 
by  this  action,  that  the  State  is  more 
likely  than  not  no  longer  subject  to  the 
requirements  prompting  the  original 
disapproval  of  the  Maine  enhanced  I/M 
SIP  revision.  This  action  will  defer  the 
application  of  the  offset  sanction  that  is 
otherwise  applicable  beginning 
December  6, 1998,  and  defers  the  future 
appUcation  of  the  highway  sanction. 
Although  this  action  is  effective  upon 
pubUcation,  EPA  will  take'comment  on 
this  interim  final  determination  as  well 
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as  EPA's  action  proposing  approval  of 
the  State's  submittal  and  a 
determination  that  the  one-hour  ozone 
standard  no  longer  applies  in  Maine  and 
other  nearby  areas.  EPA  will  publish  a 
final  notice  taking  into  consideration 
any  comments  received  on  EPA's 
proposed  actions  and  this  interim  final 
action. 

DATES:  Effective  December  17. 1998. 
Written  comments  must  be  received  on 
or  before  January  19, 1999.  Public 
comments  on  this  docimient  are 
requested  and  will  be  considered  before 
taldng  final  action  on  this  SIP  revision. 
ADDRESSES:  Conunents  may  be  mailed  to 
Susan  Studhen,  Deputy  Director.  Office 
of  Ecosystem  Protection  (mail  code 
CAA).  U.S.  Environmental  Protection 
Agency.  Region  I.  One  Congress  Street. 
Suite  1100.  Boston.  MA  02114-2023. 
Copies  of  the  State  submittal  and  EPA's 
technical  support  document  are 
available  for  public  inspection  diuing 
normal  business  hours,  by  appointment, 
at  the  Office  of  Ecosystem  Protection. 
U.S.  Environmental  Protection  Agency, 
Region  I,  One  Congress  Street.  11th 
floor.  Boston,  MA  and  the  Bujreau  of  Air 
QuaUty  Control,  Department  of 
Environmental  Protection,  State  House- 
Station  No.  17.  Augusta,  ME  04333. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Judge,  (617)  918-1045. 
SUPPLEMENTARY  INFORMATION:  On 
November  19, 1998.  Maine  submitted  a 
revision  to  its  State  Implementation 
Plan  (SIP)  for  an  I/M  program.  This 
submittal  requested  further  flexibility 
from  requirements  applicable  to  the 
OTR  in  light  of  the  current  air  quality 
status  of  Uie  area.  The  SIP  revision 
includes  sections  of  the  "Maine  Safety 
Inspection  Manual."  and  additional 
supporting  material  including  detailed 
authorizing  legislation  (L.D.  2223.  "An 
Act  to  Reduce  Air  Pollution  bom  Motor 
Vehicles  and  to  Meet  Requirements  of 
the  Federal  Clean  Air  Act"), 
administrative  items,  and  a  description 
of  the  program  being  implemented.  This 
action  is  being  taken  under  section  110 
of  the  Clean  Air  Act. 

L  Background 

On  November  3,  1994.  EPA 
conditionally  approved  in  the  Federal 
Register  (59  FR  55045)  an  I/M  SIP 
submitted  by  the  State.  By  means  of  a 
June  6, 1997  letter.  EPA  notified  Maine 
that  the  conditional  approval  of  the 
Maine  enhanced  I/M  SIP  revision  had 
been  converted  to  a  disapproval.  The 
letter  triggered  the  18-month  time  clock 
for  the  mandatory  application  of 
sanctions  under  section  179(a)  of  the 
CAA.  Therefore,  the  Act's  offset 
sanction  applies  beginning  December  6, 


1998.  To  remedy  that  failing,  on 
November  19, 1998.  the  State  of  Maine 
submitted  an  I/M  SIP  revision  to  EPA, 
requesting  approval  action  under  the 
CAA. 

The  purpose  of  this  SIP  revision  was 
to  remedy  deficiencies  identified  by 
EPA  in  its  June  6. 1997  letter.  Maine's 
submittal  requested  further  flexibility 
under  the  CAA  to  implement  an  I/M 
program  that  does  not  meet  all  the 
specific  requirements  for  an  enhanced  1/ 
M  program  in  the  OTR. 

II.  EPA's  Current  Rulemaking  Actions 

In  the  Proposed  Rules  section  of 
today's  Federal  Register,  EPA  is 
proposing  approval  of  the  State's  I/M 
SIP  revision  to  strengthen  its  SIP,  as 
well  as  an  action  proposing  to 
determine  that  the  1-hour  ozone 
standard  no  longer  applies  in  Maine  and 
certain  other  nearby  areas.  Additionally, 
EPA  has  proposed  to  remove  the 
detailed  CAA  requirements  for  an 
enhanced  I/M  program  in  the  OTR  for 
Maine  based  on  the  State's 
demonstration  that  reductions  from  an 
I/M  program  will  not  significantly 
contribute  to  attaiiunent  of  the  1 -horn- 
ozone  standard  in  any  area  in  the  OTR. 

EPA  believes  that,  as  a  result  of 
today's  related  rulemaking  actions,  it  is 
more  likely  than  not  that  Maine  is  no 
longer  subject  to  the  requirement  to 
have  an  enhanced  I/M  program  which 
triggered  the  sanctions  clock  in  Maine. 
This  interim  determination  will  not  halt 
or  reset  the  sanctions  deadUne,  but  will 
continue  to  defer  the  implementation  of 
sanctions  until  EPA's  proposal  is 
finalized  or  the  State's  I/M  program  is 
disapproved.  Disapproval  will  result  in 
sanctions  being  imposed,  as  previously 
scheduled. 

Today  EPA  is  also  providing  the 
public  with  an  opportunity  to  comment 
on  this  interim  final  determination.  If, 
based  on  any  comments  received  by 
EPA  upon  this  interim  final 
determination  action  and  any  comments 
on  EPA's  proposed  finding  with  respect 
to  Maine's  air  quality  and  proposed 
approval  of  the  State's  I/M  SIP  revision, 
EPA  determines  that  those  actions  are 
inappropriate  and  the  SIP  revision  is  not 
approvable  and.  therefore,  this  final 
action  was  also  inappropriate.  EPA  will 
take  further  action  to  disapprove  the 
State's  I/M  SIP  revision.  If  EPA's 
proposed  approval  of  the  Maine  I/M  SIP 
revision  is  disapproved,  then  sanctions 
would  be  applied  as  required  under 
section  179(a)  of  the  CAA  and  40  CFR 
52.31. 

m.  EPA  Action 

Based  on  the  proposed  actions 
determining  that  the  1-hour  ozone 


standard  no  longer  applies  in  Maine  and 
removing  the  I/M  requirement  in  Maine 
set  forth  elsewhere  in  today's  Federal 
Register,  EPA  believes  that  it  is  more 
likely  than  not  that  the  State  is  no 
longer  subject  to  the  I/M  requirement 
that  prompted  the  original  disapproval 
of  the  Maine  I/M  SIP  for  which  the  June 
6, 1997  disapproval  finding  was  issued. 
Therefore.  EPA  concludes  that  sanctions 
should  be  stayed  until  EPA  takes  final 
action  on  those  proposals  and  the  Maine 
I/M  SIP. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or . 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

IV.  Administrative  Requirements 

Because  EPA  has  preliminarily 
determined  that  Maine  is  no  longer 
subject  to  enhanced  I/M  requirements 
and  therefore  that  the  November  19. 
1998  Maine  I/M  SIP  revision  is 
approvable,  relief  from  sanctions  should 
be  provided  as  quickly  as  possible. 
Therefore,  EPA  is  invoking  the  good 
cause  exception  under  the 
Administrative  Procedure  Act  (APA)  in 
not  providing  an  opportunity  for 
comment  before  this  action  takes  effect.' 
5  U.S.C.  553(b)(B).  The  EPA  believes 
that  notice-and-comment  rulemaking 
before  the  effective  date  of  this  action  is 
impracticable  and  contrary  to  the  public 
interest.  The  EPA  has  reviewed  the 
State's  November  19, 1998  I/M  SIP 
revision.  Through  this  interim  final 
determination  action,  the  Agency 
believes  that  it  is  more  likely  than  not 
that  the  State  is  no  longer  subject  to  the 
requirement  for  which  the  sanctions 
clock  was  staried. 

Therefore,  it  is  not  in  the  public 
interest  to  apply  sanctions  when  the 
State  is  most  likely  no  longer  subject  to 
the  requirement  that  triggered  the 
sanctions  clock.  Moreover,  it  would  be 
impracticable  to  go  through  notice-and- 
comment  rulemaking  on  a  finding  that 
the  State  is  no  longer  subject  to  that 
requirement  prior  to  the  date  sanctions 
would  take  effect.  Therefore,  EPA 
believes  that  it  is  necessary  to  use  the 
interim  final  rulemaking  process  to 
defer  sanctions  while  EPA  completes  its 
rulemaking  process.  In  addition,  EPA  is 
invoking  the  good  cause  exception  to 
the  30-day  advance  notice  requirement 


'  As  previously  noted,  however,  by  this  action 
EPA  is  providing  the  public  with  a  chance  to 
conunent  on  EPA's  determination  after  the  effective 
date  and  EPA  will  consider  any  comments  received 
in  determining  whether  to  reverse  such  action. 
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I  )|  the  APA  because  the  purpose  of  this 
1  i^Dtice  is  to  relieve  a  restriction.  See  5 
J.S.C.  553(d)(1). 

.  i.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(DMB)  has  exempted  this  regulatory 
iction  bom  Executive  Order  (E.O.) 
l|2866,  entitled  "Regulatory  Planning 
iitid  Review." 

i  Executive  Order  12875 

Under  E.0. 12875,  EPA  may  not  issue 
regulation  that  is  not  required  by 
itatute  and  that  creates  a  mandate  upon 
I  state,  local,  or  tribal  government, 
inless  the  Federal  government  provides 
he  funds  necessary  to  pay  the  direct 
smpliance  costs  incurred  by  those 
^vemments,  or  EPA  consults  with 
hose  governments.  If  EPA  compUes  by 
3)nsulting,  Executive  Order  12875 
-equires  EPA.  to  provide  to  the  Office  of 
Vlanagement  and  Budget,  a  description 
3if  the  extent  of  EPA's  prior  consultation 
jiirith  representatives  of  affected  state, 
local,  and  tribal  governments,  the  nature 
of  their  concerns,  copies  of  written 
pommunications  from  the  governments, 
i^d  a  statement  supporting  the  need  to 
i$sue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
anective  process  permitting  elected 
^ifficials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
irovide  meaningful  and  timely  input  in 
:^e  development  of  regulatory  proposals 
[^ntaining  significant  unfunded 
Aandates." 

Today's  nUe  does  not  create  a 
[pandate  on  state,  local  or  tribal 

E>vemments.  The  rule  does  not  impose 
ly  enforceable  duties  on  these  entities, 
ccordingly,  the  requirements  of 
isBCtion  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

,  Executive  Order  13045 

Protection  of  Children  from 
vironmental  Health  Risks  and  Safety 
isks  (62  FR  19885,  April  23, 1997), 
plies  to  any  rule  that:  (1)  is 
ietermined  to  be  "economically 
gnificant"  as  defined  under  E.O. 
[12866,  and  (2)  concerns  an 

vironmental  health  or  safety  risk  that 
A  has  reason  to  beUeve  may  have  a 
sproportionate  efliect  on  children.  If 
e  regulatory  action  meets  both  criteria, 
e  Agency  must  evaluate  the 
lanvironmental  health  or  safety  effiects  of 
the  planned  rule  on  children,  and 
Explain  why  the  planned  regulation  is 
nreferable  to  other  potentially  effective 
^d  reasonably  feasible  alternatives 
kktnsidered  by  the  Agency. 
' '  This  rule  is  not  subject  to  E.0. 13045 
because  it  is  not  economically 
^gnificant  under  E.O.  12866  and  does 


not  involve  decisions  intended  to 
mitigate  environmental  health  or  safety 
risks. 

D.  Executive  Order  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  affects  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  natiue  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  nde  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3^)  of  E.O.  13084  do  not  apply 
to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
rule  will  not  have  a  significant  impact 
on  a  substantial  niunber  of  small  entities 
because  it  does  not  create  any  new 
requirements.  Therefore,  because  this 
rule  does  not  create  any  new 
requirements,  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.     -^ 


F.  Unfunded  Mandates 

Under  sections  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
efiiective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
govenunents  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  nas  determined  that  this  action 
does  not  include  a  Federal  mandate  that 
may  result  in  estimated  costs  of  $100 
milUon  or  more  to  either  State,  local,  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector.  This  Federal  action 
imposes  no  new  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

G.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  G>ngressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubhcation  of  the  rule  in 
the  Federal  Register.  This  action  is  not 
a  "major  rule"  as  defined  by  5  U.S.C. 
804(2).  This  rule  will  be  efiiective  upon 
publication. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Intergovernmental 
relations,  Nitrogen  dioxide,  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  December  9, 1998. 
John  DeVillars, 

Regional  Administrator,  Region  1. 
IFR  Doc.  98-33473  Filed  12-16-98;  8:45  am] 
MLUNO  CODE  a«60-a»-p 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2,  74, 78, 101 
[ET  Docket  No.  95-18;  FCC  98-^09] 

Allocation  of  Spectrum  at  2  GHz  for 
Use  by  the  Mobile-Satellite  Service 

agency:  Federal  Communications 

Commission. 

ACTION:  Confirmation  of  final  rule. 

SUMMARY:  By  this  Memomndum 
Opinion  and  Order,  the  Commission 
confirms  its  allocation  of  70  megahertz 
of  spectrum  at  1990-2025  MHz  and 
2165-2200  MHz  to  the  Mobile-Satellite 
Service  (MSS),  to  become  available  on 
January  1,  2000.  The  Commission 
requires  new  MSS  licensees  to  bear  the 
cost  of  relocating  Broadcast  Auxiliary 
Service  (BAS)  licensees  in  the  1990- 
2110  MHz  band,  and  Fixed  Service  (FS) 
microwave  licensees  from  the  2110- 
2130  MHz  and  2165-2200  MHz  bands 
in  cases  where  sharing  between  MSS 
and  FS  is  not  possible. 
DATES:  Effective  December  17, 1998. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Sean  White,  Office  of  Engineering  and 
Technology.  202/418-2453. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's 
Memorandum  Opinion  and  Order 
adopted  November  19. 1998,  and 
released  November  25, 1998.  The  full 
text  of  this  Commission  decision  is 


available  for  inspection  and  copying 
during  regular  business  hours  in  the 
FCC  Reference  Center  (Room  CY-C404), 
445  Twelfth  Street,  SW,  Washington. 
DC.  The  complete  text  of  this  decision 
also  may  be  purchased  fit)m  the 
Commission's  duplication  contractor, 
bitemational  Transcription  Service, 
hic,  (202)  857-3800, 1231  20th  Street. 
N.W.,  Washington,  D.C.  20036. 

Summary  of  Memorandum  Opinion 
and  Order 

1.  In  this  Memorandum  Opinion  and 
Order,  the  Commission  confirms  its 
decision  to  allocate  70  megahertz  of 
spectnmi  at  1990-2025  MHz  and  2165- 
2200  MHz  to  the  Mobile-Satellite 
Service  (MSS).  In  the  March  1997  First 
Report  and  Order  and  Further  Notice  of 
Proposed  Rule  Making  in  ET  Docket  No. 
95-18,  62  FR  19509,  April  22. 1997,  we 
allocated  the  199Q-2025  MHz  and 
2165-2200  MHz  bands  to  the  Mobile- 
Satellite  Service  (MSS). 

2.  We  continue  to  beheve  that  a  need 
exists  for  allocating  a  substantial 
amount  of  spectnun  for  MSS.  There  is 
significant  consumer  demand  for 
convenient  mobile  services  such  as 
telephone,  high-rate  data  and  fax,  and 
video.  MSS  can  provide  such 
communications  in  remote  or  rural  areas 
not  covered  by  terrestrially  based 
mobile  services,  and  can  provide 
nationwide  public  safety  coverage.  We 
also  beheve  that  use  of  2  GHz 
fiBquencies  can  help  minimize 


transmission  costs  and  ensure  a 
relatively  low  cost  service  that  will  be 
within  the  economic  reach  of  a  large 
segment  of  the  population.  Thus,  the 
allocation  of  70  MHz  of  spectrum  to 
MSS  will  give  the  public,  especially 
rural  Americans,  access  to  new  and 
competitive  services  and  technologies. 

3.  This  allocation  would  require  that 
the  candidate  bands  be  cleared  of  BAS 
incumbents  in  the  1990-2025  MHz 
band.  In  order  to  accommodate  these 
inciunbents,  we  confirm  our  decision  to 
require  MSS  licensees  to  bear  the  costs 
of  moving  BAS  licensees  to  their  new 
band.  The  MSS  allocation  would  also 
require  relocation  of  FS  microwave 
inciunbents.  We  addressed  this  issue  in 
the  First  Report  and  Order  and  Third 
Notice  of  Proposed  Rule  Making  in  ET 
Docket  No.  92-9.  58  FR  46457, 
September  2, 1993,  and  will  follow  the 
same  procedures,  requiring  that  MSS 
licensees  bear  the  cost  of  relocating  BAS 
and  FS  microwave  inciunbents  in  die 
1990-2025  MHz  and  2165-2200  MHz 
bands. 

List  of  Subjects  in  47  CFR  Parts  2,  74, 
78.  and  101 

Radio. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  ttiese  notices  is  to  give  interested 
if^rsons  an  opportunity  to  participate  in  the 
making  prior  to  the  adoption  of  the  final 
lies. 


EPARTMENT  OF  AGRICULTURE 

nimal  and  Plant  Health  Inspection 
Service 

;CFR  Part  301 

Pocket  No.  96-016-31] 

MN  067»-AA83 

llCamal  Bunt;  Compensation  for  the 
'  997-1998  Crop  Season 

i  iQENCY:  Animal  and  Plant  Health 
1  nspection  Service,  USDA. 
I  iCnON:  Proposed  rule. 


( UMMARY:  We  are  proposing  to  amend 
tne  Kamal  bunt  regulations  to  provide 
oompensation  for  certain  growers, 
handlers,  seed  companies,  owners  of 

E'  I  storage  facilities,  flour  millers,  and 
cipants  in  the  National  Kamal  Bimt 
ey  who  incur  losses  and  expenses 
because  of  Kamal  bimt  in  the  1997- 
i998  crop  season.  The  payment  of 
compensation  is  necessary  in  order  to 
Deduce  the  economic  impact  of  the 
ICamal  bunt  regulations  on  afiiacted 
wheat  growers  and  other  individuals, 
t  nd  to  help  obtain  cooperation  from 
i  ffected  individuals  in  efforts  to  contain 
I  nd  reduce  the  prevalence  of  Kamal 
liunt. 

I  )ATES:  Consideration  will  be  given  only 
tjD  comments  received  on  or  before 

Iebruaiy  16, 1999. 
DORESSES:  Please  send  an  original  and 
ttiree  copies  of  your  comments  to 
pocket  No.  9&-01&-31,  Regulatory 
Analysis  and  Development,  PPD, 
i  J>HIS.  suite  3003, 4700  River  Road 
Jnit  118,  Riverdale,  MD  20737-1238. 
lease  state  that  yoiu'  comments  refer  to 
)ocket  No.  96-016-31.  Comments 
I  Bceived  may  be  inspected  at  USDA, 
1  oom  1141.  South  Building.  14th  Street 
I  nd  Independence  Avenue  SW., 
1  Washington.  DC,  between  8  a.m.  and 
'  :30  p.m.,  Monday  through  Friday, 
(ixcept  hoUdays.  Persons  wishing  to 
i  aspect  comments  are  requested  to  call 
i  head  on  (202)  690-2817  to  facilitate 
( ntry  into  the  comment  reading  room. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mike  Stefan,  Operations  Officer, 
Domestic  and  Emergency  Operations, 
PPQ,  APfflS,  4700  River  Road  Unit  134, 
Riverdale,  MD  20737-1236,  (301)  734- 
8247;  or  E-mail: 
michael.b.stefan@usda.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

Kamal  bunt  is  a  fungal  disease  of 
wheat  (Triticum  aestivum),  durum 
wheat  {Triticum  durum),  and  triticale 
[Triticum  aestivum  X  Secale  cereale),  a 
hybrid  of  wheat  and  rye.  Kamal  bunt  is 
caused  by  the  smut  fungus  Tilletia 
indica  (Mitra)  Mundkur  and  is  spread 
by  spores,  primarily  through  the 
movement  of  infected  seed.  In  the 
absence  of  measures  taken  by  the  U.S. 
Department  of  Agriculture  (USDA)  to 
prevent  its  spread,  the  establishment  of 
Kamal  bimt  in  the  United  States  could 
have  significant  consequences  with 
regard  to  the  export  of  wheat  to 
international  markets.  The  regulations 
regarding  Kamal  bunt  are  set  forth  in  7 
CFR  301.89-1  through  301.89-16 
(referred  to  below  as  the  regulations). 
Among  other  things,  the  regulations 
define  areas  regulated  for  Kamal  bimt 
and  restrict  the  movement  of  certain 
regulated  articles,  including  wheat  seed 
and  grain,  from  the  regulated  areas. 

In  a  final  rule  pubUshed  in  the 
Federal  Register  and  effective  on  June 
10, 1998  (63  FR  31593-31601,  Docket 
No.  96-016-29).  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS) 
amended  Uie  regulations  by  adding 
compensation  provisions  for  1996-1997 
crop  season  wheat.'  The  final  rule 
provides  compensation  for  certain 
growers,  handlers,  seed  companies, 
owners  of  grain  storage  facilities,  flour 
millers,  and  participants  in  the  National 
Kamal  Bunt  Survey  who  incurred  losses 
and  expenses  because  of  Kamal  bunt  in 
the  1996-1997  crop  season.  These 
provisions  are  in  §  301.89-15, 
"Compensation  for  growers,  handlers, 
and  seed  companies  in  the  1996-1997 
crop  season,"  and  §  301.89-16. 
"Compensation  for  grain  storage 
facilities,  flour  millers,  and  National 
Survey  participants  for  the  1996-1997 
crop  season." 


■  The  1996-1997  crop  Ma*on  it  that  MMon  in 
which  wheat  waa  harvested  in  1997.  The  1997- 
199B  crop  aeaionU  that  •aason  in  which  wheat  is 
harvested  in  199S. 
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APHIS'  regulatory  program  to  control 
the  spread  of  Kamal  bunt  is  a 
continuing  program.  We  expect  that  any 
costs  to  growers  and  other  entities 
related  to  the  Kamal  bunt  program  in 
the  1997-1998  crop  season  will  be 
similar  to  those  incurred  in  the  1996- 
1997  crop  season.  Therefore,  we  are 
proposing  to  amend  the  regulations  to 
provide  the  same  compensation  for  the 
1997-1998  crop  season  as  was  provided 
in  the  1996-1997  crop  season. 

Compensation  for  Growers  and 
Handlers 

Section  301.89-15  of  the  regulations 
provides  compensation  to  growers  and 
handlers  for  the  loss  in  value  of  1996- 
1997  crop  season  wheat  seed  and  grain 
due  to  Kamal  bunt.  We  are  proposing  to 
make  these  provisions  apply  also  to 
growers,  handlers,  and  seed  companies 
in  the  1997-1998  crop  season. 

The  compensation  in  §  301.89-15  is 
for  wheat  grain,  certified  wheat  seed, 
and  wheat  grown  with  the  intention  of 
producing  certified  wheat  seed.  The 
compensation  calculation  for  certified 
wheat  seed  and  wheat  grown  with  the 
intention  of  producing  certified  wheat 
seed  is  the  same  as  that  offered  for 
wheat  grain.  Requiring  that  wheat  seed 
be  certified  or  grown  with  the  intention 
of  producing  certified  wheat  seed 
ensures  that  the  compensation  is  limited 
to  market-ready  seed  and  will  not  be 
paid  for  seed  in  other  stages  of 
development.  Further,  the 
compensation  in  §  301.89-15  is  only  for 
wheat  that  was  tested  by  APHIS  and 
found  positive  for  Kamal  bunt. 

For  the  1996-1997  crop  season, 
§  301.89-15  provides  two  difCerent 
levels  of  compensation  for  growers  and 
handlers  of  positive  wheat,  depending 
on  which  of  the  following  two  sets  of 
circumstances  applies:  (1)  The  wheat  is 
from  an  area  that  became  regulated  for 
Kamal  bunt  after  the  1996-1997  crop 
was  planted,  or  for  which  an  Emergency 
Action  Notification  (PPQ  Form 
523)(EAN)  was  issued  after  the  1996- 
1997  crop  was  planted,  and  that 
remained  regulated  or  under  an  EAN  at 
the  time  the  wheat  was  sold;  or  (2)  the 
wheat  is  from  an  area  that  became 
regulated  for  Kamal  bunt  before  the 
1996-1997  crop  was  planted,  or  for 
which  an  EAN  was  issued  before  the 
1996-1997  crop  was  planted,  and  that 
remained  regulated  or  imde.r  an  EAN  at 
the  time  the  wheat  was  sold.  These 
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areas  are  called  "areas  under  the  first 
regulated  crop  season"  and  "areas  under 
the  second  regulated  crop  season." 
respectively;  Growers,  handlers,  and 
seed  companies  in  areas  under  the  first 
regulated  crop  season  would  not  have 
known  that  their  area  was  to  become 
regulated  for  Kamal  bunt  at  the  time 
they  made  their  planting  and  many  of 
their  contracting  decisions,  and  would 
not  have  been  prepared  for  the  loss  in 
value  of  their  wheat  due  to  Kamal  bunt. 
Growers,  handlers,  and  seed  companies 
in  areas  under  the  second  regulated  crop 
season  knew  they  were  in  an  area 
regulated  for  Kamal  bunt  at  the  time 
planting  and  contracting  decisions  were 
made  for  the  1996-1997  crop  season. 
Understanding  the  restrictions,  growers, 
handlers,  and  seed  companies  could 
have  chosen  to  alter  their  planting  or 
contract  decisions  to  avoid  experiencing 
losses  due  to  Kamal  bunt.  The 
compensation  provisions  for  areas 
under  the  first  regulated  crop  season  are 
in  §  301.89-15(a);  the  compensation 
provisions  for  areas  under  the  second 
regulated  crop  season  are  in  §  301.89- 
15(b). 

The  1997-1998  crop  season  is  the 
third  regulated  crop  season  for  most 
regulated  areas.  In  order  to  make  the 
compensation  in  §  301.89-15  also  apply 
to  growers,  handlers,  and  seed 
companies  in  the  1997-1998  crop 
season,  we  would  remove  the 
designation  of  "areas  under  the  second 
regulated  crop  season"  in  paragraph  (b) 
and  refer  instead  to  "previously 
regulated  areas." 

First  Regulated  Crop  Season 

At  the  present  time,  there  are  no  areas 
under  the  first  regulated  crop  season  for 
1997-1998.  We  would  consider  all  areas 
that  are  currently  regulated  to  be 
previously  regulated  areas  for  the  1997- 
1998  crop  season.  APHIS  is  continuing 
to  monitor  for  Kamal  bunt  throughout 
wheat  producing  areas  in  the  United 
States.  If  Kamal  bunt  is  found  to  exist 
in  an  area  outside  the  currently 
regulated  areas  during  the  1997-1998 
crop  season.  APHIS  will  regulate  that 
area,  and  growers  and  handlers  would 
be  eligible  for  compensation  for  the  loss 
in  value  of  their  wheat  in  accordance 
with  the  provisions  for  areas  under  the 
first  regulated  crop  season. 

Under  §  301.89-15(a),  growers, 
handlers,  and  seed  companies  in  areas 
under  the  first  regulated  crop  season  are 
eligible  for  compensation  for  1996-1997 
crop  season  wheat  and  for  wheat 
inventories  in  their  possession  that  were 
imsold  at  the  time  the  area  became 
regulated.  For  the  1997-1998  crop 
season,  we  would  likewise  state  that 
growers,  handlers,  and  seed  companies 


in  areas  imder  the  first  regulated  crop 
season  are  eligible  for  compensation  for 
1997-1998  crop  season  wheat  and  for 
wheat  inventories  in  their  possession 
that  were  unsold  at  the  time  the  area 
became  regulated  for  Kamal  bunt. 

Under  §  301.89-15(a)(l),  growers  of 
wheat  in  an  area  under  the  first 
regulated  crop  season  who  sell  wheat 
that  was  tested  by  APHIS  and  found 
positive  for  Karnal  bunt  prior  to  sale,  or 
that  was  tested  by  APHIS  and  found 
positive  for  Karnal  bunt  after  sale  and 
the  price  received  by  the  grower  is 
contingent  on  the  test  results,  are 
eligible  to  receive  compensation  as 
follows: 

•  If  the  wheat  was  grown  under 
contract  and  a  price  was  determined  in 
the  contract  before  the  area  where  the 
wheat  was  grown  became  regulated  for 
Kamal  bunt,  compensation  will  equal 
the  contract  price  minus  the  actual  price 
received  by  the  grower;  or 

•  If  the  wheat  was  not  grown  under 
contract  or  a  price  was  determined  in 
the  contract  after  the  area  where  the 
wheat  was  grown  became  regulated  for 
Karnal  bunt,  compensation  will  equal 
the  estimated  market  price  for  the 
relevant  class  of  wheat  (meaning  type  of 
wheat,  such  as  durum  or  hard  red 
winter)  minus  the  actual  price  received 
by  the  grower. 

For  both  situations  described  above, 
compensation  for  positive-testing  wheat 
will  not  exceed  $1.80  per  bushel  under 
any  circumstances. 

Under  §  301.89-15(a)(2),  handlers  and 
seed  companies  who  sell  wheat  grown 
in  an  area  under  the  first  regulated  crop 
season  are  eligible  to  receive 
compensation  only  if  the  wheat  was  not 
tested  by  APHIS  prior  to  purchase  by 
the  handler  or  seed  company,  but  was 
tested  by  APHIS  and  found  positive  for 
Kamal  bunt  after  purchase  by  the 
handler  or  seed  company,  as  long  as  the 
price  to  be  paid  is  not  contingent  on  the 
test  results.  Compensation  will  equal 
the  estimated  market  price  for  the 
relevant  class  of  wheat  minus  the  actual 
price  received  by  the  handler  or  seed 
company.  However,  compensation  for 
positive-testing  wheat  will  not  exceed 
$1.80  per  bushel  under  any 
circumstances. 

Estimated  market  prices  used  in  the 
compensation  calculations  described 
above  for  growers  and  handlers  are 
calculated  by  APHIS  for  each  class  of 
wheat,  taking  into  account  the  prices 
offered  by  relevant  terminal  markets 
(animal  feed,  milling,  or  export)  during 
the  harvest  months  for  the  area,  with 
adjustments  for  transportation  and  other 
handling  costs.  Separate  estimated 
market  prices  are  calculated  for  certified 
wheat  seed  and  wheat  grown  with  the 


intention  of  producing  certified  wheat 
seed,  and  wheat  grain. 

This  proposal  would  make  the 
provisions  in  §  301.89-15(a)(l)  and 
(a)(2)  apply  to  growers,  handlers,  and 
seed  companies  in  the  1997-1998  crop 
season  if  they  have  wheat  grown  in 
areas  under  the  first  regulated  crop 
season. 

Previously  Regulated  Areas 

As  discussed  previously  in  this 
document,  all  of  the  areas  currently 
listed  as  regulated  areas  in  the  Kamal 
bunt  regulations,  and  all  the  areas 
currently  regulated  for  Kamal  bunt 
under  EAN's,  would  be  considered  to  be 
previously  regulated  areas  for  the  1997- 
1998  crop  season. 

Under  §  301. 89-1 5(b).  growers, 
handlers,  and  seed  companies  in  areas 
under  the  second  regulated  crop  season 
are  eligible  for  compensation  only  for 
1996-1997  crop  season  wheat.  We 
would  amend  §  301. 89-1 5(b)  to  state 
that  growers,  handlers,  and  seed 
companies  in  previously  regulated  areas 
would  be  eligible  for  compensation 
under  paragraph  (b)  only  for  1996-1997 
and  1997-1998  crop  season  wheat. 

Under  §  301.89-15(b).  growers  who 
sell  wheat  are  eligible  to  receive 
compensation  only  if  the  wheat  was 
tested  by  APHIS  and  found  positive  for 
Karnal  bunt  prior  to  sale,  or  was  tested 
by  APHIS  and  found  positive  for  Kamal 
bunt  after  sale  and  the  price  received  by 
the  grower  is  contingent  on  the  test 
results.  Compensation  will  be  at  the  rate 
of  $.60  per  bushel  of  positive  testing 
wheat.  Handlers  and  seed  companies 
who  sell  wheat  are  eligible  to  receive 
compensation  only  if  the  wheat  was  not 
tested  by  APHIS  prior  to  purchase,  but 
was  tested  by  APHIS  and  found  positive 
for  Karnal  bunt  after  purchase,  as  long 
as  the  price  to  be  paid  is  not  contingent 
on  the  test  results.  Compensation  will 
be  at  the  rate  of  $.60  per  bushel  of 
positive  testing  wheat.  This  proposal 
would  make  this  same  compensation 
available  to  growers,  handlers,  and  seed 
companies  in  the  1997-1998  crop 
season. 

Growers,  Handlers,  and  Seed 
Companies — To  Claim  Compensation 

In  past  crop  seasons,  the  Farm  Service 
Agency  (FSA)  of  USDA  has  processed 
Karnal  bunt  compensation  claims  from 
growers,  handlers,  and  seed  companies 
for  the  loss  in  value  of  their  wheat. 
Under  this  proposal,  FSA  would 
continue  to  process  such  claims  in  the 
1997-1998  crop  season. 

Under  §  301.89-15(c),  we  require 
1996-1997  crop  season  claimants  to 
submit  a  number  of  documents  in 
support  of  their  claim.  We  would 
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)  nuire  the  same  documents  to  be 
submitted  for  1997-1998  crop  season 
^bmpensation.  The  requirements  in 
laragraph  (c)  are  as  follows: 

Growers,  handlers,  and  seed 
:i)mpanies  who  are  eUgible  for 
iimpensation  under  either  the  first 
regulated  crop  season  compensation  or 
J  nder  the  second  regulated  crop  season 
annpensation  (proposed  to  be 
designated  as  "previously  regulated 
ireas")  need  to  provide  the  same 
i^ocuments  for  daiming  compensation, 
ith  a  few  exceptions.  Growers, 

dlers,  and  seed  companies  must 
ibmit  a  Kamal  Bunt  Compensation 
form,  provided  by  FSA.  If  the 
heat  was  grown  in  an  area  that  is  not 
k  regulated  area,  but  for  which  an  EAN 
has  been  issued,  the  grower,  handler,  or 
peed  company  must  submit  a  copy  of 
^le  EAN.  Growers,  handlers,  and  seed 
aompanies  must  also  submit  a  copy  of 
the  Kamal  bunt  certificate  issued  by 
liPHIS  that  shows  the  Kamal  bunt  test 
results,  and  verification  as  to  the  actual 
(hot  estimated)  weight  of  the  wheat  that 
Itested  positive  (such  as  a  copy  of  a 
mcility  weigh  ticket,  or  other 
Verification).  For  compensation  claims 
JKir  wheat  seed,  a  grower  or  seed 
Ibompany  must  submit  documentation 
^  OMring  that  the  wheat  is  either 
rtified  seed  or  was  grown  with  the 
tention  of  producing  certified  seed, 
is  dociunentation  may  include  one  or 
pore  of  the  following  types  of 
documents:  an  application  to  the  State 
iBieed  certification  agency  for  field 
spection;  a  bulk  sale  certificate; 
irtification  tags  or  labels  issued  by  the 
itate  seed  certification  agency;  or  a 
ocument  issued  by  the  State  seed 
irtification  agency  verifying  that  the 
heat  is  certified  seed. 
In  addition,  growers  must  submit  a 
py  of  the  receipt  for  the  final  sale  of 
e  wheat,  showing  the  total  bushels 
Id  and  the  total  price  received  by  the 
grower.  Growers  compensated  under  the 
regulations  for  areas  in  the  first 
regulated  crop  season  must  submit  a 
ciopy  of  the  contract  the  grower  has  for 
the  wheat,  if  the  wheat  was  imder 
qontract.  Growers  compensated  imder 
t^e  regulations  for  the  second  regulated 
cirop  season  (proposed  to  be  designated 
as  "previously  regulated  areas")  who 
sold  wheat  that  was  not  yet  tested  by 
|APHIS  must  submit  documentation 
|siiowing  that  the  price  paid  to  the 
ijrewer  was  contingent  on  test  results 
iyiis  information  could  appear  on  the 
risceipt  for  the  final  sale  of  the  wheat  or 
an  a  contract  the  grower  has  for  the 
Mrheat,  if  the  wheat  was  under  contract). 

In  addition,  handlers  and  seed 
dompanies  must  provide  the  FSA  office 
t  dth  a  copy  of  the  receipt  for  the  final 


sale  of  the  wheat.  The  handler  or  seed 
company  must  submit  documentation 
showing  that  the  price  paid  or  to  be  paid 
to  the  grower  is  not  contingent  on  the 
test  results  (this  docimientation  could 
appear  on  the  receipt  for  the  purchase 
of  the  wheat  fiY)m  the  grower  or  on  a 
contract  for  the  purchase  of  the  wheat, 
if  the  wheat  was  purchased  under 
contract). 

Compensation  fin*  Grain  Storage 
Facilities,  Flour  Millers,  and  National 
Survey  Participants   ,    , 

The  June  1998  final  mle  (Docket  No. 
96-016-29)  also  added  a  new  §  301.89- 
16  to  the  regiUations.  This  section  sets 
forth  compensation  provisions  for  the 
decontamination  of  grain  storage 
facilities,  heat  treatment  of  millfeed.  and 
losses  to  National  Kamal  Bunt  Survey 
participants  whose  wheat  or  grain 
storage  Cadfity  tests  positive  for  Kamal 
bimt  in  the  1996-1997  crop  season.  We 
are  proposing  to  amend  §  301.89-16  to 
make  its  provisions  also  apply  to  the 
1997-1998  crop  season. 

Decmitamination  of  Grain  Storage 
Facilities 

As  part  of  the  Kamal  bimt  program, 
APHIS  may  require  the  decontamination 
of  grain  storage  facilities  that  have  been 
determined  by  APHIS  to  be 
contaminated  with  Kamal  bimt.  For  the 
1996-1997  crop  season,  §  301.89-16(a) 
provides  that  owners  of  grain  storage 
faciUties  that  are  in  States  where  the 
Secretary  has  declared  an  extraordinary 
emergency,  and  who  have 
decontaminated  their  grain  storage 
faciUties  piusuant  to  either  an  EAN 
issued  by  an  inspector  or  a  letter  issued 
by  an  inspector  ordering 
decontamination  of  the  facilities,  are 
eligible  to  be  compensated,  on  a  one- 
time-only basis  for  each  facility  for  each 
covered  crop  year  wheat,  for  up  to  50 
percent  of  the  direct  cost  of 
decontamination.  However, 
compensation  will  not  exceed  $20,000 
per  grain  storage  facility.  General 
cleanup,  repair,  and  refurbishment  costs 
are  excluded  bom  compensation.  Under 
this  proposed  mle,  this  same 
compensation  would  be  available  to 
owners  of  grain  storage  facilities  in  the 
1997-1998  crop  season. 

Paragraph  (a)  also  states  that 
compensation  payments  will  be  issued 
by  APHIS  and  sets  forth  provisions  for 
claiming  compensation.  To  claim 
compensation,  the  owner  of  the  grain 
storage  facility  must  submit  to  an 
inspector  records  demonstrating  that 
decontamination  was  performed  on  all 
structures,  conveyances,  or  materials 
ordered  by  APHIS  to  be 
decontaminated.  The  records  must 


include  a  copy  of  the  EAN  or  the  letter 
from  an  inspector  ordering 
decontamination,  contracts  with 
individuals  or  companies  hired  to 
perform  the  decontamination,  receipts 
for  equipment  and  materials  purchased 
to  perform  the  decontamination,  time 
sheets  for  employees  of  the  grain  storage 
faciUty  who  performed  activities 
connected  to  the  decontamination,  and 
any  other  documentation  that  helps 
show  the  cost  to  the  owner  and  that 
decontamination  has  been  completed. 
These  provisions  would  also  apply  to 
compensation  claims  in  the  1997-1998 
crop  season. 

Treatment  of  MiUfised 

In  the  1996-1997  crop  season, 
millfeed  made  from  wheat  produced  in 
certain  regulated  areas  was  required  to  ' 
be  heat  treated  in  order  to  help  prevent 
the  spread  of  Kamal  bunt.  Under  the 
June  1998  final  mle,  §  301.89-16(b) 
provides  that  flour  millers  who.  in 
accordance  with  a  compliance 
agreement  with  APHIS,  heat  treat 
millfeed  that  is  required  by  APHIS  to  be 
heat  treated  are  eligible  to  be 
compensated  at  the  rate  of  $35.00  per 
short  ton  of  millfeed. 

Under  a  final  rule  pubUshed  in  the 
Federal  Register  and  effective  on 
September  23, 1998  (63  FR  50747- 
50752,  Docket  No.  96-016-32).  the 
requirement  for  heat  treating  millfeed 
was  revised,  so  that  only  millfeed 
resulting  from  the  milUng  of  wheat, 
durum  wheat,  or  triticale  that  tested 

Eositive  for  Kamal  bunt  will  require 
eat  treatment.  Therefore,  because  heat 
treatment  of  millfeed  continues  to  be  a 
requirement  in  the  regulations,  albeit 
under  different  criteria  than  in  previous 
crop  seasons,  we  are  proposing  that  the 
compensation  in  §  301.89-16(b)  for  the 
1996-1997  crop  season  would  also  be 
available  to  flour  millers  in  the  1997- 
1998  crop  season. 

Paragraph  (b)  provides  for  the  1996- 
1997  crop  season  that  the  amount  of 
millfeed  compensated  will  be  calculated 
by  multiplying  the  weight  of  wheat  from 
the  regulated  area  received  by  the  miller 
by  25  percent  (the  average  percent  of 
millfeed  derived  from  a  short  ton  of 
grain).  Compensation  payments  will  be 
issued  by  APHIS.  To  claim 
compensation,  the  miller  must  submit  to 
an  inspector  verification  as  to  the  actual 
(not  estimated)  weight  of  the  wheat 
(such  as  a  copy  of  a  facility  weigh  ticket 
or  a  copy  of  the  bill  of  lading  for  the 
wheat,  if  the  actual  weight  appears  on 
those  documents,  or  other  verification). 
Flour  millers  must  also  submit 
verification  that  the  millfeed  was  heat 
treated  (such  as  a  copy  of  the  limited 
permit  under  which  the  wheat  was 
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moved  to  a  treatment  facility  and  a  copy 
of  the  bill  of  lading  accompanying  that 
movement;  or  a  copy  of  PPQ  Form  700 
(which  includes  certification  of 
processing)  signed  by  the  inspector  who 
monitors  the  mill).  This  proposed  rule 
would  make  these  same  provisions 
apply  to  compensation  claims  for  heat 
treatment  of  millfeed  in  the  1997-1998 
crop  season. 

National  Kamal  Bunt  Survey 
Participants 

Each  year  since  1996.  APHIS  has 
conducted  a  National  Kamal  Bunt 
Survey  to  demonstrate  to  our  trading 
partners  that  areas  producing  wheat  for 
export  are  free  of  the  disease.  In  past 
crop  seasons,  we  offered  compensation 
to  participants  in  the  Survey  whose 
wheat  or  grain  storage  faciUty  tests 
positive  for  Kamal  bunt,  if  the 
participant  is  in  a  State  in  which  the 
Secretary  of  Agriculture  has  declared  an 
extraordinary  emergency  for  Kamal 
bunt.  For  the  1996-1997  crop  season, 
the  provisions  for  this  compensation  are 
in  §  301.89-16(c).  We  are  proposing  to 
make  these  provisions  also  apply  to 
participants  in  the  National  Kamal  Bunt 
Survey  in  the  1997-1998  crop  season. 

For  the  1996-1997  crop  season, 
paragraph  (c)  provides  that,  if  a  grain 
storage  facility  participating  in  the 
National  Kamal  Bunt  Survey  tests 
positive  for  Karnal  bunt,  the  facility  will 
be  regulated,  and  may  be  ordered 
decontaminated,  pursuant  to  either  an 
EAN  issued  by  an  inspector  or  a  letter 
issued  by  an  inspector  ordering 
decontamination  of  the  facility.  If  the 
Secretary  has  declared  an  extraordinary 
emergency  in  the  State  in  which  the 
grain  storage  facility  is  located,  the 
owner  will  be  eligible  for  compensation 
as  follows: 

•  The  owner  of  the  grain  storage 
facility  will  be  compensated  for  the  loss 
in  value  of  positive  wheat. 
Compensation  will  equal  the  estimated 
market  price  for  the  relevant  class  of 
wheat  minus  the  actual  price  received 
for  the  wheat.  The  estimated  market 
price  will  be  calculated  by  APHIS  for 
each  class  of  wheat,  taking  into  account 
the  prices  offered  by  relevant  terminal 
markets  (animal  feed,  milling,  or  export) 
diuing  the  relevant  time  period  for  diat 
facility,  with  adjustments  for 
transportation  and  other  handling  costs. 
However,  compensation  will  not  exceed 
$1.80  per  bushel  under  any 
circiunstances.  Compensation  payments 
for  loss  in  value  of  wheat  will  be  issued 
by  the  Farm  Service  Agency  (FSA).  To 
claim  compensation,  the  owner  of  the 
facility  must  submit  to  the  local  FSA 
office  a  Kamal  Bunt  Compensation 
Claim  form,  provided  by  FSA.  The 


owner  of  the  facility  must  also  submit 
to  FSA  a  copy  of  the  Emergency  Action 
Notification  or  letter  fi'om  an  inspector 
under  which  the  facility  is  or  was 
quarantined;  verification  as  to  the  actual 
(not  estimated)  weight  of  the  wheat 
(such  as  a  copy  of  a  facility  weigh  ticket 
or  a  copy  of  the  bill  of  lading  for  the 
wheat,  if  the  actual  weight  appears  on 
those  documents,  or  other  verification); 
and  a  copy  of  the  receipt  for  the  final 
sale  of  the  wheat,  showing  the  total 
bushels  sold  and  the  total  price  received 
by  the  owner  of  the  grain  storage 

facility. 

•  The  owner  of  the  facility  will  be 
compensated  on  a  one  time  only  basis 
for  each  grain  storage  facility  for  each 
covered  crop  year  wheat  for  the  direct 
costs  of  decontamination  of  the  facility 
at  the  same  rate  described  under 
§  301.89-16(a)  (discussed  earlier)  (up  to 
50  percent  of  the  direct  costs  of 
decontamination,  not  to  exceed  $20,000 
per  grain  storage  facility).  Compensation 
payments  for  decontamination  of  grain 
storage  facilities  will  be  issued  by 
APHIS,  and  claims  for  compensation 
must  be  submitted  in  accordance  with 
the  provisions  in  §  301.89-16(a). 

Under  this  proposed  rule,  the 
compensation  in  §301.89-16(c) 
described  above  would  also  be  available 
to  National  Kamal  Bunt  Survey 
participants  in  the  1997-1998  crop 
season. 

For  the  1996-1997  crop  season, 
claims  for  compensation  under 
§§  301.89-15  and  301.89-16  must  be 
received  by  FSA  or  APHIS  on  or  before 
October  8, 1998.  This  is  120  days  after 
the  date  the  June  1998  final  rule  was 
published  in  the  Federal  Register.  For    « 
the  1997-1998  crop  season,  we  would 
likewise  require  that  claims  for 
compensation  be  received  by  APHIS  on 
or  before  the  date  that  is  120  days  after 
a  final  rule  for  this  proposal  is 
published  in  the  Federal  Register.  The 
Administrator  may  extend  this  deadline, 
upon  written  request  in  specific  cases, 
when  unusual  and  unforeseen 
circiunstances  occur  that  prevent  or 
hinder  a  claimant  ft-om  requesting 
compensation  on  or  before  that  date. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  mle  has  been  reviewed 
under  Executive  Order  12866.  The  mle 
has  been  determined  to  be  economically 
significant  for  the  purposes  of  Executive 
Order  12866  and,  dierefore,  has  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

This  proposed  rule  would  establish 
compensation  provisions  for  certain 
growers,  handlers,  seed  companies, 
owners  of  grain  storage  facilities,  flour 


millers,  and  participants  in  the  National 
Kamal  Bimt  Survey  to  mitigate  losses 
and  expenses  incurred  in  the  1997-1998 
crop  season  because  of  the  Kamal  bunt 
quarantine  and  emergency  actions. 

In  accordance  with  Executive  Order 
12866,  this  analysis  examines  the 
economic  impact  of  providing  such 
compensation.  The  wheat  industry 
within  the  regulated  area  is  largely 
composed  of  businesses  that  can  be 
considered  as  "small"  according  to 
guideUnes  established  by  the  Small 
Business  Administration.  Therefore,  this 
analysis  also  fulfills  the  requirements  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.],  which  require  agencies  to 
consider  the  economic  impact  of  rule 
changes  on  small  entities. 

Upon  detection  of  Karnal  bunt  in 
Arizona  in  March  1996,  Federal 
quarantine  and  emergency  actions  were 
imposed  to  prevent  the  interstate  spread 
of  the  disease  to  other  wheat  producing 
areas  in  the  United  States.  The 
unexpected  discovery  of  Kamal  bunt 
and  subsequent  Federal  emergency 
actions  disrupted  the  production  and 
marketing  flows  of  wheat  in  the 
quarantined  areas.  It  was  estimated  that 
the  impact  of  Kamal  bunt  and 
subsequent  Federal  actions  on  the  wheat 
industry  totaled  $44  million  in  the 
1995-1996  crop  season. 

In  order  to  alleviate  some  of  the 
economic  hardships  and  to  ensure  full 
and  effective  compliance  with  the 
quarantine  program,  compensation  to 
mitigate  certain  losses  has  been  offered 
to  growers,  handlers,  seed  companies, 
and  other  affected  persons  in  the  areas 
regulated  for  Kamal  bunt  in  the  1995- 
1996  and  1996-1997  crop  seasons.  The 
payment  of  compensation  is  in 
recognition  of  the  fact  that,  while 
benefits  from  regulation  accme  to  a 
large  portion  of  the  wheat  industry 
outside  the  regulated  areas,  the 
regulatory  burden  falls  predominately 
on  a  small  segment  of  the  affected  wheat 
industry  within  the  regulated  areas.  A 
final  rule  promulgating  compensation 
regulations  for  the  1996-1997  crop 
season  was  effective  and  published  in 
the  Federal  Register  on  June  10, 1998 
(63  FR  31593-31601,  Docket  No.  96- 
016-29).  The  compensation  proposed  in 
this  dociunent  for  the  1997-1998  crop 
season  is  the  same  as  the  compensation 
offered  in  the  1996-1997  crop  season. 

We  are  proposing  that  growers, 
handlers,  and  seed  companies  would  be 
eligible  for  compensation  for  losses  in 
the  1997-1998  crop  season  due  to  wheat 
grain  or  seed  that  tested  positive  for 
Kamal  bunt.  Only  positive-testing  wheat 
would  be  eligible  for  compensation 
because  of  the  lack  of  restrictions  on  the 
movement  of  negative  testing  wheat.  As 
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ii  the  199&-1997  crop  season,  we  are 
Droposing  different  levels  of 
|i)mpensation  depending  on  whether 
the  wheat  was  grown  in  an  area  under 
the  first  regulated  crop  season  or  in  a 
previously  regulated  area.  An  area  in  the 

Srst  regulated  crop  season  is  an  area 
lat  became  regulated  for  Kamal  bunt 
alter  the  1997-1998  crop  was  planted.  A 
previously  regulated  area  is  an  area  that 
became  regulated  for  Kamal  bimt  before 
'  e  1997-1998  crop  was  planted, 
iurrently,  there  are  no  regulated  areas 
the  firet  regulated  crop  season. 
For  growers,  handlers,  and  seed 
[^mpanies  in  previously  regulated 
ffl^as,  the  proposed  compensation  for 
positive  grain  or  seed  would  be  $.60  per 
c  ushel.  Growers,  handlers,  and  seed 
qompanies  in  the  first  regulated  crop 
jseason  would  be  eligible  for 
mpensation  at  a  rate  not  to  exceed 
1.80  per  bushel.  These  compensation 
ites  would  apply  to  both  wheat  grain 
iabd  seed.  The  difference  in 
dompensation  rates  reflects  the  fact  that 
|B|ffected  entities  in  areas  under  the  first 
regulated  crop  season  would  not  have 
known  that  their  area  was  to  become 
regulated  for  Kamal  bunt  at  the  time 
that  they  made  planting  and  contracting 
necisions,  and  would  not  have  been 
[prepared  for  the  loss  in  value  of  their 
wheat  due  to  Kamal  bunt.  Growers  and 
})andlers  in  previously  regulated  areas 
knew  they  were  in  an  area  regulated  for 
Kamal  bunt  at  the  time  that  they  made 
planting  and  contracting  decisions  for 
the  1997-1998  crop  season.  Given  the 
[restrictions,  growers  and  handlers  could 
have  chosen  to  alter  planting  or  contract 
decisions  to  avoid  experiencing 

tential  losses  due  to  Kamal  bunt.  The 
roposed  compensation  rates  are  the 

e  as  those  offered  in  the  1996-1997 
op  season. 
I  At  this  time,  all  areas  that  are 
regulated  for  Kamal  bunt  are  previously 
ij^lated  areas.  We  estimate  that 
pproximately  181,000  acres  of  wheat 
11  be  harvested  in  1998  from  the 
lated  areas.  In  the  1996-1997  crop 
on,  less  than  1  percent  of  wheat 
iwn  in  the  regulated  areas  tested 

Eiitive  for  Kamal  bunt.  If  we  asstune 
1 1  percent  of  wheat  harvested  from 
regulated  areas  will  test  positive  for 
al  bimt  in  the  1997-1998  crop 
lason,  compensation  for  wheat  grain 
d  seed  grown  in  currently  regulated 

s  would  total  approximately 
7,000  (1  percent  of  181,000  acres 
[uals  1,810  acres;  using  an  estimate  of 
bushels  per  acre  crop  yield,  1,810 
jcres  multiplied  by  80  equals  144,800 
bushels;  144,800  bushels  multiplied  by 
i$.60  per  bushel  equals  $86,880).  This 
]  lositive-testing  wheat  would  have  a 


market  value  of  approximately  $724,000 
in  the  absence  of  Kamal  bunt. 

To  compare,  compensation  for  wheat 
grain  and  seed  in  the  1996-1997  crop 
season  is  expected  to  total  about 
$149,000.  Approximately  122,000  acres 
of  wheat  were  harvested  from  regulated 
areas  in  the  1996-1997  crop  season, 
with  a  Kamal  bunt  infection  rate  of  0.8 
percent.  Seventy-nine  percent  of  the 
positive  wheat  was  harvested  from  an 
area  in  San  Saba  County,  TX,  which  was 
in  the  first  regulated  crop  season;  this 
positive  wheat  will  receive  a  maximum 
of  $1.80  per  bushel  for  the  1996-1997 
crop  season.  The  remaining  21  percent 
of  positive  wheat  was  from  an  area  in 
the  second  crop  season  of  regulation; 
this  positive  wheat  will  receive  $.60  per 
bushel  compensation  for  the  1996-1997 
crop  season. 

We  cannot  determine  at  this  time 
whether  there  will  be  areas  eligible  for 
compensation  under  the  provisions  for 
first  regulated  crop  season  areas  in  the 
1997-1998  crop  season.  APHIS  is  in  the 
process  of  conducting  the  1998  National 
Kamal  Bimt  Survey  in  wheat  producing 
areas  throughout  the  United  States.  Any 
areas  that  become  regulated  in  the 
1997-1998  crop  season  as  a  result  of  the 
1998  National  Siurey  would  be  eligible 
for  first  regulated  crop  season 
compensation.  Diuing  the  1997  National 
Siuvey  for  Kamal  bunt,  only  2  of 
approximately  12,000  wheat  samples 
tested  positive  for  Kamal  bunt. 

This  proposed  rule  would  also 
provide  compensation  for  the 
decontamination  of  grain  storage 
facilities  foimd  with  positive  wheat,  the 
treatment  of  millfeed,  and  participants 
in  the  National  Kamal  Bunt  Survey 
whose  wheat  or  grain  storage  facility  is 
foimd  to  be  positive  for  Kamal  bunt. 
Compensation  for  decontamination  of 
grain  storage  facilities  will  be  on  a  one- 
time-only basis  for  up  to  50  percent  of 
the  cost  of  decontamination,  not  to 
exceed  $20,000.  We  cannot  determine  at 
this  time  how  many,  if  any,  grain 
storage  facilities  in  currently  regulated 
areas  will  store  positive  wheat  in  the 
1997-1998  crop  season,  or  how  many,  if 
any,  will  be  found  to  contain  positive 
wheat  during  the  1998  National  Survey 
for  Kamal  bunt.  In  the  1996-1997  crop 
season,  10  facilities  that  stored  seed 
testing  positive  for  Kamal  bunt  were 
found  in  San  Saba  County,  TX,  and  we 
estimate  that  compensation  for  the 
decontamination  of  these  facilities  will 
total  a  maximiun  of  $120,000. 

We  are  also  proposing  compensation 
for  the  cost  of  heat  treating  millfeed  that 
APHIS  requires  to  be  treated,  at  the  rate 
of  $35.00  per  short  ton  of  millfeed.  No 
millfeed  made  from  wheat  grown  in  the 
regulated  area  was  required  to  be  heat 


treated  in  the  1996-1997  crop  season. 
Under  current  regulations,  APHIS 
requires  heat  treatment  of  millfeed  made 
from  wheat  that  tested  positive  for 
Kamal  bunt.  Since  little  or  no  positive 
wheat  is  expected  to  be  used  for  milling 
in  the  1997-1998  crop  season, 
compensation  for  the  heat  treatment  of 
millfeed  in  the  1997-1998  crop  season 
would  be  minimal  or  unnecessary. 

There  are  approximately  15,000  acres 
within  the  areas  regulated  for  Kamal 
bunt  where  planting  of  wheat  was 
prohibited  in  the  1997-1998  crop 
season.  This  proposed  mle  does  not 
contain  provisions  for  compensating 
growers  in  areas  where  wheat  planting 
is  prohibited,  since  many  of  these 
growers  rotate  wheat  with  other  crops 
that  are  not  prohibited  from  being 
planted.  These  growere  generate 
revenue  from  these  other  crops, 
effectively  minimizing  the  impact  of  the 
prohibition  on  planting  wheat. 

The  Regulatory  Flexibility  Act 
requires  that  agencies  consider  the 
economic  impact  of  rule  changes  on 
small  businesses,  organizations,  and 
governmental  jurisdictions.  Growers 
and  handlers  of  wheat  grain  and  seed, 
and  wheat  seed  companies,  are  those 
most  affected  by  this  proposed  rule.  It 
is  estimated  that  there  are  a  total  of  712 
wheat  growers  in  the  regulated  areas: 
378  in  Arizona,  48  in  California,  200  in 
New  Mexico,  and  86  in  Texas.  There  are 
149  growers  in  surveillance  areas,  and 
563  growers  in  regulated  areas  lying 
beyond  surveillance  areas.^  Most  of 
these  entities  have  total  sales  of  less 
than  $0.5  million,  the  Small  Business 
Administration's  threshold  for 
classifying  wheat  producers  as  small 
entities.  Accordingly,  the  economic 
impact  of  this  proposed  mle  would 
laraely  be  on  small  entities. 

This  proposed  rule  is  expected  to 
have  a  positive  economic  impact  on  all 
affected  entities,  large  and  small. 
Compensation  for  the  loss  in  value  of 
wheat  that  tests  positive  for  Kamal  bunt 
serves  to  encourage  compliance  with 
testing  requirements  within  the 
regulated  area,  thereby  aiding  in  the 
preservation  of  an  important  wheat 
growing  region  in  the  United  States.  It 
also  serves  to  encourage  participation  in 
the  National  Kamal  Bunt  Survey. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 


'The  149  growers  in  surveillance  areas  are 
distributed  as  follows:  54  in  Arizona,  27  in 
California.  68  in  Texas,  and  none  in  New  Mexico. 
The  563  growers  in  regulated  areas  lying  beyond 
surveillance  areas  are  distributed  as  follows:  324  in 
Arizona,  21  in  California.  200  in  New  Mexico,  and 
18  in  Texas. 
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have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  Usted  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  ofBcials.  (See  7  CFR  part 
3015.  subpart  V.) 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507(d)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  information 
collection  or  recordkeeping 
requirements  included  in  this  proposed 
rule  have  been  submitted  for  approval  to 
the  Office  of  Management  and  Budget 
(OMB).  Please  send  written  comments 
to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  Attention: 
Desk  Officer  for  APHIS,  Washington,  DC 
20503.  Please  state  that  yoiu*  comments 
refer  to  E)ocket  No.  96-016-31.  Please 
send  a  copy  of  your  comments  to:  (1) 
Docket  No.  96-016-31,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03,  4700  River  Road 
Unit  118.  Riverdale,  MD  20737-1238, 
and  (2)  Clearance  Officer,  OCIO,  USDA, 
room  404-W,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  E)C  20250.  A  comment  to 
OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  pubUcation  of  this  proposed  rule. 

This  proposed  rule  would  require  that 
growers,  handlers,  and  seed  companies 
provide  certain  records  and  documents 
to  a  local  Farm  Service  Agency  (FSA) 
office  in  order  to  claim  compensation. 
Growers,  handlers,  and  seed  companies 
would  also  have  to  sign  a  Kamal  Bunt 
Compensation  Claim  form  (completed 
by  an  employee  of  FSA  using  the 
information  provided  by  the  claimant) 
to  attest  that  the  information  on  the 
form  is  accurate  and  to  demonstrate 
acceptance  of  the  compensation.  This 
proposal  would  also  require  that  owners 
of  grain  storage  facilities  and  flour 
millers  provide  certain  records  and 
documents  to  an  APHIS  inspector  in 
order  to  claim  compensation.  This 
information  collection  is  necessary  in 


order  to  verify  a  claimant's  eligibility  for 
compensation  and  to  provide 
documentation  of  compensation  claims 
and  payments. 

We  are  soUciting  comments  from  the 
public  (as  well  as  affected  agencies) 
concerning  our  proposed  information 
collection  and  recordkeeping 
requirements.  We  need  this  outside 
input  to  help  us: 

(1)  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  our  agency's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  acciu-acy  of  our 
estimate  of  the  burden  of  the  proposed 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  &ihance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond  (such  as  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  responses). 

Estimate  of  burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .506  hours  per 
response. 

Respondents:  Wheat  growers, 
handlers,  seed  companies,  owners  of 
grain  storage  facilities,  flour  millers, 
FSA  personnel. 

Estimated  annual  number  of 
respondents:  38. 

Estimated  annual  number  of 
responses  per  respondent:  1.921. 

Estimated  annual  number  of 
responses:  73. 

Estimated  total  annual  burden  on 
respondents:  37  hours. 

Copies  of  this  information  collection 
can  be  obtained  from;  Clearance  Officer. 
OCIO,  USDA.  room  404-W,  14th  Stieet 
and  Independence  Avenue  SW.. 
Washington,  DC  20250. 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities. 
Incorporation  by  reference.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements,  Transportation. 

Accordingly,  we  propose  to  amend  7 
CFR  part  301  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  147a,  150bb,  150dd. 
150ee.  ISOff,  161, 162,  and  164-167;  7  CFR 
2.22.  2.80,  and  371.2(c). 


2.  Section  301.89-15  would  be 
amended  by  revising  the  section 
heading,  the  introductory  text  to  the 
section,  the  introductory  text  to 
paragraph  (a),  paragraph  (b),  the 
introductory  text  to  paragraph  (c),  and 
the  last  sentence  of  paragraph  (c)(2),  to 
read  as  follows: 

§  301 .89-1 5    Compensation  for  growlers, 
handlers,  and  seed  companies  in  the  1996- 
1997  and  1997-1998  crop  seasons. 

Growers,  handlers,  and  seed 
companies  are  eUgible  to  receive 
condensation  from  the  United  States 
Department  of  Agriculture  (USDA)  for 
the  1996-1997  and  1997-1998  crop    " 
seasons  to  mitigate  losses  or  expenses 
incurred  because  of  the  Kamal  bunt 
regulations  and  emergency  actions,  as 
follows: 

(a)  Growers,  handlers,  and  seed 
companies  in  areas  under  first  regulated 
crop  season.  Growers,  handlers,  and 
seed  companies  are  eligible  to  receive 
compensation  for  the  loss  in  value  of 
their  wheat  in  accordance  with 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section  if:  the  wheat  was  grown  in  a 
State  where  the  Secretary  has  declared 
an  extraordinary  emergency;  and,  the 
wheat  was  grown  in  an  area  of  that  State 
that  became  regulated  for  Kamal  bunt 
after  the  crop  was  planted,  or  for  which 
an  Emergency  Action  Notification  (PPQ 
Form  523)  was  issued  after  the  crop  was 
planted;  and,  the  wheat  was  grown  in  an 
area  that  remained  regulated  or  under 
Emergency  Action  Notification  at  the 
time  the  wheat  was  sold.  Growers, 
handlers,  and  seed  companies  in  areas 
imder  the  first  regulated  crop  season  are 
eligible  for  compensation  for  1996-1997 
crop  season  wheat  or  1997-1998  crop 
season  wheat  (as  appropriate)  and  for 
wheat  inventories  in  their  possession 
that  were  imsold  at  the  time  the  area 
became  regulated.  The  compensation 
provided  in  this  section  is  for  wheat 
grain,  certified  wheat  seed,  and  wheat 
grown  with  the  intention  of  producing 
certified  wheat  seed. 

•        •        *        *        • 

(b)  Growers,  handlers,  and  seed 
companies  in  previously  regulated 
areas.  Growers,  handlers,  and  seed 
companies  are  eligible  to  receive 
compensation  for  the  loss  in  value  of 
their  wheat  in  accordance  with 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section  if:  the  wheat  was  grown  in  a 
State  where  the  Secretary  has  declared 
an  extraordinary  emergency;  and,  the 
wheat  was  grown  in  an  area  of  that  State 
that  became  regulated  for  Kamal  bunt 
before  the  crop  was  planted,  or  for 
which  an  Emergency  Action 
Notification  (PPQ  Form  523)  was  issued 
before  the  crop  was  planted;  and,  the 
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wheat  was  grown  in  an  area  that 
remained  regulated  or  under  Emergency 
Action  Notification  at  the  time  the 
wheat  was  sold.  Growers,  handlers,  and 
seed  companies  in  previously  regulated 
areas  are  eligible  for  compensation  only 
for  1996-1997  or  1997-1998  crop 
season  wheat.  The  compensation 
provided  in  this  section  is  for  wheat 
grain,  certified  wheat  seed,  and  wheat 
grown  with  the  intention  of  producing 
certified  wheat  seed. 

(1)  Growers.  Growers  of  wheat  in  a 
previously  regulated  area  who  sell 
wheat  that  was  tested  by  APHIS  and 
fbimd  positive  for  Kamal  biuit  prior  to 
sale,  or  that  was  tested  by  APHIS  and 
found  positive  for  Kamal  bunt  after  sale 
and  the  price  received  by  the  grower  is 
contingent  on  the  test  results,  are 
eligible  to  receive  compensation  at  the 
rate  of  $.60  per  bushel  of  positive  testing 
wheat. 

(2)  Handlers  and  seed  companies. 
Handlers  and  seed  companies  who  sell 
wheat  grown  in  a  previously  regulated 
aiea  are  eUgible  to  receive  compensation 
only  if  the  wheat  was  not  tested  by 
APHIS  prior  to  purchase  by  the  handler, 
but  was  tested  by  APHIS  and  foimd 
positive  for  Kamal  bunt  after  piut:hase 
by  the  handler  or  seed  company,  as  long 
as  the  price  to  be  paid  by  the  handler 

or  seed  company  is  not  contingent  on 
the  test  results.  Compensation  will  be  at 
the  rate  of  $.60  per  bushel  of  positive 
testing  wheat. 

(c)  To  claim  compensation. 
Compensation  payments  to  growers, 
lumdlers,  and  seed  companies  under 
paragraphs  (a)  and  (b)  of  this  section 
will  be  issued  by  the  Farm  Service 
Agency  (FSA).  Claims  for  compensation 
for  the  1996-1997  crop  season  must  be 
received  by  FSA  on  or  before  October  8, 
1998.  Claims  for  compensation  for  the 
1997-1998  crop  season  must  be 
received  by  FSA  on  or  before  [the  date 
120  days  after  the  final  rule  is  published 
in  the  Federal  Register].  The 
Administrator  may  extend  the  deadUne, 
upon  request  in  specific  cases,  when 
unusual  and  unforeseen  circiunstances 
occvir  which  prevent  or  hinder  a 
claimant  from  requesting  compensation 
on  or  before  these  dates.  To  claim 
compensation,  a  grower,  handler,  or 
seed  company  must  complete  and 
submit  to  the  local  FSA  county  office 
the  following  documents: 
•        *        •        *        • 

(2)  Growers.  •  *  •  Growers 
compensated  imder  paragraph  (b)(1)  of 
this  section  (previously  regulated  areas) 
whose  wheat  was  not  tested  prior  to  sale 
must  submit  documentation  showing 
that  the  price  paid  to  the  grower  was 
contingent  on  test  results  (such  as  a 


copy  of  the  receipt  for  the  final  sale  of 
the  wheat  or  a  copy  of  the  contract  the 
grower  has  for  the  wheat,  if  this 
information  appears  on  those 
dociunents). 


{301.8»-16    [AnMndMQ 

3.  Section  301.89-16  would  be 
amended  as  follows: 

a.  In  the  heading,  by  removing  the 
words  "1996-1997  crop  season"  and 
adding  the  words  "1996-1997  and 
1997-1998  crop  seasons"  in  their  place. 

b.  In  the  introductory  text,  by 
removing  the  words  "1996-1997  crop 
season"  and  adding  the  words  "1996- 
1997  and  1997-1998  crop  seasons"  in 
their  place. 

c.  In  paragraphs  (a),  (b),  (c)(1),  and 
(c)(2),  by  removing  the  last  two 
sentences  in  each  paragraph  and  by 
adding  three  sentences  in  their  place  to 
read  as  fqUows:  "Claims  for 
compensation  for  the  1996-1997  crop 
season  must  be  received  by  APHIS  on  or 
before  October  8, 1998.  Claims  for 
compensation  for  the  1997-1998  crop 
season  must  be  received  by  APHIS  on  or 
before  [the  date  120  days  after  the  final 
rule  is  published  in  the  Federal 
Register].  The  Administrator  may 
extend  these  deadUnes  upon  written 
request  in  specific  cases,  when  imusual 
and  unforeseen  circumstances  occiir 
which  prevent  or  hinder  a  claimant 
from  requesting  compensation  on  or 
before  these  dates." 

Done  in  Washington,  DC,  this  14th  day  of 
December  1998. 
Joan  M.  Amoldi, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
(PR  Doc.  98-33434  Filed  12-16-98;  8:45  am) 
BIUJNG  CODE  34tO-34-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Doctet  No.  98-NM-238^D] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  757-200  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  appUcable  to 
certain  757-200  series  airplanes.  This 
proposal  would  require  replacement  of 


the  stringer  chp(s)  with  a  new  stringer 
chp(s),  and  modification  of  the  Ufe  raft 
support  structure  and/or  life  raft  doors, 
as  appUcable.  This  proposal  is 
prompted  by  a  report  that  certain  Ufe 
raft  stowage  compartments  and  certain 
Ufe  raft  doors  are  understrength.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  a  Ufe  raft  falling 
from  its  stowage  compartment,  and 
consequently  injuring  nearby  occupants 
or  delaying  or  imped^g  the  evacuation 
of  passengers  during  an  emergency 
landing. 

DATES:  Comments  must  be  received  by 
February  1, 1999. 
ADDRESSES:  Submit  comments  in 
tripUcate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 
238-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  hoUdays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Keith  Ladderud,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425) 227-2780; 
fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall . 
identify  the  Rules  Docket  number  and 
be  submitted  in  tripUcate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  Ught 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  repoit 
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summarizing  each  FAA-pubUc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-238-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvaUability  of  NPRMb 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
98-NM-238-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  a  report  that 
certain  life  rail  stowage  compartments 
and  certain  life  raft  doors  are 
understrength  on  Boeing  Model  757— 
200  series  airplanes.  Analysis  and 
testing  has  shown  that,  under  certain 
loading  conditions  during  an  emergency 
landing,  the  structiue  of  the  life  raft 
stowage  compartment  could  fail,  and/or 
the  doors  of  Uiese  compartments  could 
break  from  their  hinges.  Investigation 
has  revealed  that  the  existing  design  of 
the  life  raft  stowage  compartments  is 
inadequate  to  carry  the  load,  and  that 
certain  life  raft  doors  were  not 
manufactured  to  the  proper 
specifications.  These  conditions,  if  not 
corrected,  could  resiilt  in  a  Ufe  raft 
foiling  from  its  stowage  compartment, 
and  consequently  injuring  nearby 
occupants  or  delaying  or  impeding  the 
evacuation  of  passengers  during  an 
emergency  landing. 

Explanation^  Relevant  Service 
Infonnation 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  757-25-0180, 
dated  October  9, 1997,  which  describes 
procedures  for  replacement  of  the 
stringer  clip(s)  with  a  new  stringer 
clip(s),  and  modification  of  the  life  raft 
support  structure  and/or  Ufe  raft  doors, 
as  applicable.  The  modification  involves 
installation  of  doublers,  channels,  tie  - 
rod  and  radius  blocks,  and  brackets,  as 
applicable.  AccompUshment  of  the 
actions  specified  in  the  service  bulletin 
is  intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirenients  of 
Propoaed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 


type  design,  the  proposed  AD  would 
require  accompUshment  of  the  actions 
specified  in  the  service  bulletin 
described  previously. 

Differences  Between  Proposed  Rule  and 
Service  Bulletin 

Operators  should  note  that,  although 
the  service  bulletin  recommends  that 
the  replacement  and  modication  be 
accomphshed  at  the  first  maintenance 
opportunity,  the  FAA  has  determined 
that  such  an  unspecified  interval  may 
not  address  the  identified  unsafe 
condition  in  a  timely  manner.  In 
developing  an  appropriate  compliance 
time  for  this  AD,  the  FAA  considered 
not  only  the  manufacturer's 
recommendation,  but  the  degree  of 
urgency  associated  with  addressing  the 
subject  unsafe  condition,  the  average 
utilization  of  the  affected  fleet,  and  the 
time  necessary  to  perform  the  proposed 
actions.  In  light  of  all  of  these  factors, 
the  FAA  finds  an  18-month  compliance 
time  for  accomplishing  the  proposed 
actions  to  be  warranted,  in  that  it 
represents  an  appropriate  interval  of 
time  allowable  for  aff^ected  airplanes  to 
continue  to  operate  without 
compromising  safety. 

Cost  Impact 

There  are  approximately  256 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
139  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

For  Groups  1  and  2  airplanes  (as 
specified  in  the  service  bulletin),  it 
would  take  approximately  32  work 
hours  per  airplane  to  accomplish  the 
proposed  actions,  at  an  average  labor 
rate  of  $60  per  work  hoiu-.  Required 
parts  would  cost  approximately  $4,544 
(for  Group  1  airplanes)  or  $4,801  (for 
Group  2  airplanes)  per  airplane.  Based 
on  these  figures,  the  cost  impact  of  the 
actions  proposed  by  this  AD  on  U.S. 
operators  of  Groups  1  and  2  airplanes  is 
estimated  to  be  $6,464  (for  Group  1 
airplanes),  or  $6,721  (for  Group  2 
airplanes)  per  airplane. 

For  Groups  3  and  4  airplanes,  it 
would  take  approximately  30  work 
hours  per  airplane  to  accompUsh  the 
proposed  actions,  at  an  average  labor 
rate  of  $60  per  work  hour.  Required 
parts  would  cost  approximately  $3,668 
(for  Group  3  airplanes)  or  $3,530  (for 
Group  4  airplanes)  per  airplane.  Based 
on  these  figures,  the  cost  impact  of  the 
actions  proposed  by  this  AD  on  U.S. 
operators  of  Groups  3  and  4  airplanes  is 
estimated  to  be  $5,468  (for  Group  3 
airplanes),  or  $5,330  (for  Group  4 
airplanes)  per  airplane. 

For  Group  5  airplanes,  it  would  take 
approximately  6  work  hours  per 


airplane  to  accempUsh  the  proposed 
actions,  at  an  average  labor  rate  of  $60 
per  work  hour.  Required  parts  would 
cost  approximately  $680  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  actions  proposed  by  this  AD  on 
this  group  of  U.S.  operators  is  estimated 
to  be  $1,040  per'airplane. 

For  Group  6  airplanes,  it  would  take 
approximately  20  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  at  an  average  labor  rate  of  $60 
per  work  hour.  Required  parts  would 
cost  approximately  $2,785  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  actions  proposed  by  this  AD  on 
this  group  of  U.S.  operators  is  estimated 
to  be  $3,985  per  airplane. 

For  Group  7  airplanes,  it  would  take 
approximately  13  work  hours  per 
airplane  to  accompUsh  the  proposed 
actions,  at  an  average  labor  rate  of  $60 
per  work  hour.  Required  parts  would 
cost  approximately  $1,019  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  actions  proposed  by  this  AD  on 
this  group  of  U.S.  operators  is  estimated 
to  be  $1,799  per  airplane. 

For  Group  8  airplanes,  it  would  take 
approximately  15  woric  hours  per 
airplane  to  accomplish  the  proposed 
actions,  at  an  average  labor  rate  of  $60 
per  woric  hour.  Required  parts  would 
cost  approximately  $2,187  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  actions  proposed  by  this  AD  on 
this  group  of  U.S.  operators  is  estimated 
to  be  $3,087  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accompUshed  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accompUsh  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibiUties  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federaUsm  impUcations  to  warrant  the 
preparation  of  a  FederaUsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regidatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 


inder  the  criteria  of  the  Regulatory 
lexibility  Act.  A  copy  of  the  draft 
Regulatory  evaluation  prepared  for  this 
kction  is  contained  in  the  Rules  Docket. 
|\  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
-location  provided  under  the  caption 
koDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
afety,  Safety. 

rhe  Proposed  Amendment 

Accordingly,  pursuant  to  the 
luthority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
J9  of  the  Federal  Aviation  Regulations 
14  CFR  part  39)  as  follows: 

>ART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113. 44701. 

(39.13    [Amended] 

2.  Section  39.13  is  amended  by 
idding  the  following  new  airworthiness 
jirective: 

ig:  Docket  98-NM-238-AD. 
Applicability:  Model  757-200  series 

lanes,  as  listed  in  Boeing  Service  Bulletin 
47-2&-O180.  dated  October  9, 1997; 
ificated  in  any  category. 
Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
irovision,  regardless  of  whether  it  has  been 
lodified,  altered,  or  repaired  in  the  area 
ubject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
^he  request  should  include  an  assessment  of 
B  effect  of  the  modification,  alteration,  or 
ipair  on  the  unsafe  condition  addressed  by 
is  AD;  and,  if  the  unsafe  condition  has  not 
n  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent  a  life 
nft  from  felling  frt>m  its  stowage 
Dompartment,  and  consequently  injuring 
nearby  occupants  or  delaying  or  impeding 
the  evacuation  of  passengers  during  an 
meigency  landing,  accomplish  the 
kbllowing: 

(a)  Within  18  months  after  the  effisctive 
date  of  this  AD,  replace  the  stringer  clip(s) 
ifrith  a  new  stringer  clip(s),  and  modify  the 
ife  raft  support  structure  and/or  life  raft 

door,  as  applicable,  in  accordance  with 
Boeing  Service  Bulletin  757-25-0180,  dated 
October  9. 1997. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 


used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
TransjMjrt  Airplane  Directorate.  Op>erators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  conunents  and  then 
send  it  to  the  Manager,  Seattle  AGO. 
Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
December  11, 1998. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  98-33391  Filed  12-16-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  06  NM  66-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  AirtNJS  Model 
A310  and  A300-«00  Series  Airplanes 
Equipped  With  General  Electric  CF6- 
80C2  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  docimient  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Aiibus  Model  A310  and  A300- 
600  series  airplanes.  This  proposal 
would  require  repetitive  flow  checks  of 
the  hydraulic  pump  drain  system  to 
ensure  that  the  system  is  not  clogged, 
and  correction  of  any  discrepancy.  This 
proposal  also  would  require 
replacement  of  the  existing  magnetic 
seals  of  the  accessory  gearbox  assembly 
with  new,  improved  seals.  Replacement 
of  certain  seals  would  terminate  the 
requirement  for  repetitive  flow  checks. 
This  proposal  also  would  require 
replacement  of  the  engine  drain 
modules  with  drain  manifolds.  This 
proposal  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  dvil 
airworthiness  authority.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  contamination  of 
the  engine  accessory  gearbox  oil  with 


hydraulic  fluid,  which  could  result  in 
an  in-flight  engine  shutdown. 
DATES:  Comments  must  be  received  by 
January  19, 1999. 
ADDRESSES:  Submit  comments  in 
tripUcate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  96-NM- 
66-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
th^  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
9805&-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Commenls  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  niunber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  conunents 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
stmmiarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  g6-^«JM-66-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 
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Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
96-NM-66-AD.  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  I'Aviation 
Civile  (EXJAC),  which  is  the 
airworthiness  authority  for  France,  has 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Model  A310  and  .^300-600  series 
airplanes.  The  DGAC  advises  that  it  has 
received  reports  of  contamination  of  the 
engine  oil  on  both  of  these  airplane 
models.  Investigation  revealed  that  the 
contamination  was  due  to  failure  of  the 
seal  of  the  green  hydraulic  pump  shaft, 
which  was  caused  by  an  increase  in  the 
backflow  pressure  due  to  clogging  of  the 
hydraulic  pump  drain  system.  Failure  of 
the  seal  of  the  green  hydraulic  pump 
shaft,  if  not  corrected,  could  permit 
contamination  of  the  engine  accessory 
gearbox  oil,  which  could  result  in  an  in- 
flight engine  shutdown. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletins 
A310-72-2020.  Revision  2,  dated 
January  13,  1993  (for  Airbus  Model 
A3 10  series  airplanes),  and  A300-72- 
6016,  Revision  2,  dated  January  13,  1993 
(for  Airbus  Model  A300-600  series 
airplanes).  These  service  bulletins 
describe  procedures  for  repetitive  flow 
checks  of  the  hydraulic  pump  drain 
system  to  ensure  that  the  system  is  not 
clogged,  and  correction  of  any 
discrepancy. 

Airbus  also  has  issued  Service 
Bulletins  A310-72-2017,  Revision  3, 
dated  August  6, 1993  (for  certain  Model 
A310  series  airplanes),  and  A30O-72- 
6013.  Revision  3,  dated  August  6, 1993 
(for  certain  Model  A300-600  series 
airplanes).  These  service  bulletins 
describe  procedures  for  replacing  (on 
both  engines)  the  existing  magnetic  seal 
of  the  green  hydraulic  system  on  the 
accessory  gearbox  assembly  with  a  new, 
improved  spring-loaded  seal  and  ring 
assembly.  Such  replacement  would 
reduce  the  possibility  for  failure  of  the 
seal  due  to  backflow  pressure  caused  by 
clogging  of  the  hydraulic  pump  drain 
system.  The  replacement  also  would 
eliminate  the  need  for  repetitive  flow 
checks  for  certain  airplanes. 

Airbus  also  has  issued  Service 
Bulletins  A310-72-2031,  dated  July  24, 
1995,  as  revised  by  Change  Notice  O.A, 
dated  October  12. 1995  (for  Model  A310 
series  airplanes),  and  A30O-72-6027. 


dated  July  24, 1995  (for  Model  A30(>- 
600  series  airplanes).  These  service 
bulletins  describe  procedures  for 
replacing  (on  both  engines)  the  existing 
magnetic  seals  of  the  yellow  and  blue 
hydraulic  systems,  the  starter,  and  the 
integrated  drive  generator  on  the 
accessory  gearbox  assembly  with  new, 
improved  spring-loaded  seal  and  ring 
assemblies.  Such  replacement  would 
reduce  the  possibility  of  failure  of  the 
seals  due  to  backflow  pressure  caused 
by  clogging  of  the  hydraulic  pump  drain 
system.  The  replacement  also  would 
eliminate  the  need  for  repetitive  flow 
checks  for  certain  airplanes. 

Additionally.  Airbus  has  issued 
A310-72-2029,  Revision  1,  dated  June 
22,  1995,  as  revised  by  Change  Notice 
I.A.,  dated  March  13,  1997,  and  Change 
Notice  I.B..  dated  June  16,  1997  (for 
Model  A310  series  airplanes);  and 
A300-72-6025.  Revision  1,  dated  June 
22,  1995  (for  Model  A300-600  series 
airplanes).  These  service  bulletins 
describe  procedures  for  replacement  of 
the  engine  drain  modules  with  drain 
manifolds.  Such  replacement  will 
reduce  the  possibility  of  clogging  of  the 
drain  lines. 

The  DGAC  classified  these  service 
bulletins  as  mandatory-  and  issued 
French  airworthiness  directives  92- 
230-135(B)Rl,  dated  October  13, 1993: 
95-183-l85(B),  dated  September  27. 
1995;  and  95-184-186(B),  dated 
September  27, 1995.  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  France. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  flndings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the 
UnitedStates. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletins  described 
previously. 


Cost  Impact 

The  FAA  estimates  that  64  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD. 

It  would  take  approximately  3  work 
hours  per  airplane  to  accompHsh  the 
proposed  flow  checks,  at  tm  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
flow  checks  proposed  by  this  AD  on 
U.S.  operators  is  estimated  to  be 
$11,520,  or  $180  per  airplane,  per  flow 
check  cycle. 

It  would  take  approximately  24  work 
hours  per  airplane  (12  work  hours  per 
engine)  to  accompUsh  the  proposed 
replacement  of  the  magnetic  seals  with 
spring-loaded  seal  and  ring  assemblies, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  for  this 
replacement  would  cost  approximately 
$12,000  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  this 
replacement  proposed  by  this  AD  on 
U.S.  operators  is  estimated  to  be 
$860,160,  or  $13,440  per  airplane. 

It  would  take  approximately  16  work 
hours  per  airplane  (8  work  hours  per 
engine)  to  accomplish  the  replacement 
of  the  drain  modules  with  drain 
manifolds,  at  an  average  labor  rate  of 
$60  per  work  hour.  Required  parts  for 
this  replacement  would  cost 
approximately  $13,200  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  this  replacement  proposed  by  this  AD 
on  U.S.  operators  is  estimated  to  be 
$906,240,  or  $14,160  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  1 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative. 
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I  in  a  substantial  number  of  small  entities 
under  the  criteria  of  the 
RegulatoryFlexibiUty  Act.  A  copy  of  the 
!<iraift  regulatory  evaluation  prepared  for 
'this  action  is  contained  in  the  Rules 
[Docket.  A  copy  of  it  may  be  obtained  by 
[Contacting  the  Rules  Docket  at  the 
kication  provided  under  the  caption 
ADDRESSES. 

.ist  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
I  afety.  Safety. 

'  Iw  Proposed  Amendment 

Accordingly,  pursuant  to  the 
I  luthority  delegated  to  me  by  the 
i  administrator,  the  Federal  Aviation 
.  administration  proposes  to  amend  part 
:  19  of  the  Federal  Aviation  Regulations 
14  CFR  part  39)  as  follows: 

^ART  39— AIRWORTHINESS 
1RECTIVES 

1.  The  authority  citation  for  part  39 
Continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701, 

39.13    [Amanded] 
I  2.  Section  39.13  is  amended  by 
Adding  the  following  new  airworthiness 
directive: 

i  iiAut  Industrie:  Docket  96-NM-66-AD. 

Applicability:  Model  A310  and  A300-600 
I  eries  airplanes;  equipped  with  General 
1  Electric  CF6-80C2  engines;  except  those 
airplanes  on  which  AirbusModincations 
$952  and  10401,  or  Airbus  Modification 
10656  has  been  installed;  certificated  in  any 

tegory. 

Note  1:  This  AD  applies  to  each  airplane 
intified  in  the  preceding  applicability 

ision,  regardless  of  whether  it  has  been 
erwise  modified,  altered,  or  repaired  in 
le  area  subject  to  the  requirements  of  this 
For  airplanes  that  have  been  modified, 
Altered,  or  repaired  so  that  the  performance 
^f  the  requirements  of  this  AD  is  affected,  the 
Owner/operator  must  request  approval  for  an 
I  iltemative  method  of  compliance  in 
I  accordance  with  paragraph  (f)  of  this  AD.  The 
1  equest  should  include  an  assessment  of  the 
( iffect  of  the  modification,  alteration,  or  repair 
( m  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
( iliminated,  the  request  should  include 
I  ipecific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  imless 
I  ocomplished  previously. 

To  prevent  contamination  of  the  engine 
i  ccessory  gearbox  oil  with  hydraulic  fluid, 
rhich  could  result  in  an  in-flight  engine 
I  hutdown,  accomplish  the  following: 

(a)  For  airplanes  on  which  Airbus 
Modification  8952  has  not  been  installed: 
Vithin  30  days  after  the  effective  date  of  this 
,  \D,  perform  a  flow  check  of  the  hydraulic 
pump  drain  system  to  ensure  that  the  system 
is  not  clogged  and,  prior  to  further  flight, 
( »rrect  any  discrepancies,  in  accordance  with 
I  tither  paragraph  (a)(1)  or  (a)(2)  of  this  AD,  as 


applicable.  Repeat  the  flow  check  thereafter 
at  intervals  not  to  exceed  500  flight  hours 
until  the  modification  required  by  paragraph 
(b)  of  this  AD  is  accomplished. 

(1)  For  Model  A310  series  airplanes: 
Perform  the  flow  checks  and  correct  any 
discrepancy  in  accordance  with  Airbus 
Service  Bulletin  A3 10-72-2020,  Revision  2. 
dated  January  13, 1993. 

Note  2:  Flow  checks  and  corrective  actions 
accomplished  prior  to  the  effective  date  of 
this  AD  in  accordance  with  the  original  issue 
of  Airbus  Service  Bulletin  A310-72-2020, 
dated  September  14, 1992,  or  Revision  1, 
dated  November  25, 1992,  are  considered 
acceptable  for  compliance  with  paragraph 
(a)(1)  of  this  AD. 

(2)  For  Model  A300-600  series  airplanes: 
Perform  the  flow  checks  and  correct  any 
discrepancy  in  accordance  with  Airbus 
Service  Bulletin  A300-72-6016,  Revision  2, 
dated  January  13, 1993. 

Note  3:  Flow  checks  and  corrective  actions 
accomplished  prior  to  the  effective  date  of 
this  AD  in  accordance  with  Airbus  Service 
Bulletin  A300-72-6016,  dated  September  14, 
1992,  are  considered  acceptable  for 
compliance  with  paragraph  (a)(2)  of  this  AD. 

(b)  For  airplanes  on  which  Airbus 
Modification  8952  has  not  been  installed  and 
that  are  not  operating  under  extended  range 
twin-engine  operations  (ETOPS):  Within  3 
months  after  the  effective  date  of  this  AD, 
replace  (on  both  engines)  the  existing 
magnetic  seal  of  the  green  hydraulic  system 
on  the  accessory  geaibox  assembly  with  a 
new,  improved  spring-loaded  seal  and  ring 
assembly,  in  accordance  with  either 
paragraph  (b)(1)  or  (b)(2)  of  this  AD.  as 
applicable.  Accomplishment  of  this 
replacement  constitutes  terminating  action 
for  the  repetitive  flow  check  requirements 
specified  in  paragraph  (a)  of  this  AD. 

(1)  For  Moidel  A310  series  airplanes: 
Accomplish  the  replacement  in  accordance 
with  Airbus  Service  Bulletin  A310-72-2017, 
Revision  3,  dated  August  6, 1993. 

(2)  For  Model  A300-600  series  airplanes: 
Accomplish  the  replacement  in  accordance 
with  Airbus  Service  Bulletin  A300-72-6013, 
Revision  3,  dated  August  6, 1993. 

(c)  For  airplanes  on  which  Airbus 
Modification  8952  has  not  been  installed  and 
that  are  operating  under  ETOPS:  Within  10 
days  after  the  effective  date  of  this  AD, 
replace  (on  both  engines)  the  existing 
magnetic  seal  of  the  green  hydraulic  system 
on  the  accessory  gearbox  assembly  with  a 
new,  improved  spring-loaded  seal  and  ring 
assembly,  in  accordance  with  either 
paragraph  (c)(1)  or  (c)(2)  of  this  AD,  as 
applicable.  Accomplishment  of  this 
replacement  constitutes  terminating  action 
for  the  repetitive  flow  check  requirements 
specified  in  paragraph  (a)  of  this  AD. 

(1)  For  Model  A310  series  airplanes: 
Accomplish  the  replacement  in  accordance 
with  Airbus  Service  Bulletin  A31O-72-2017, 
Revision  3,  dated  August  6, 1993. 

(2)  For  Model  A300-600  series  airplanes: 
Accomplish  the  replacement  in  accordance 
with  Airbus  Service  Bulletin  A300-72-6013, 
Revision  3,  dated  August  6, 1993. 

(d)  For  airplanes  on  which  Airbus 
Modifications  8952  and  10401  have  not  been 
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installed:  Within  18  months  after  the 
effective  date  of  this  AD,  replace  (on  both 
engines)  the  existing  magnetic  seals  of  the 
yellow  and  blue  hydraulic  systems,  the 
starter,  and  the  integrated  drive  generator  on 
the  accessory  gearbox  assembly  with  new. 
improved  spring-loaded  seal  and  ring 
assemblies,  in  accordance  with  either 
paragraph  (d)(1)  or  (d)(2)  of  this  AD,  as 
applicable.  Accomplishment  of  this 
replacement  constitutes  terminating  action 
for  the  repetitive  flow  check  requirements 
specified  in  paragraph  (a)  of  this  AD. 

(1)  For  Moidel  A310  series  airplanes: 
Accomplish  the  replacement  in  accordance 
with  Airbus  Service  Bulletin  A310-72-2031. 
dated  July  24, 1995,  as  revised  by  Change 
Notice  O.A..  dated  October  12. 1995. 

(2)  For  Model  A300-600  series  airplanes: 
Accomplish  the  replacement  in  accordance 
with  Airbus  Service  Bulletin  A300-72-6027. 
dated  July  24. 1995. 

(e)  For  airplanes  on  which  Airbus 
Modification  10656  has  not  been  installed: 
Within  5  years  after  the  effective  date  of  this 
AD,  replace  the  drain  modules  with  drain 
manifolds  in  accordance  with  either 
paragraph  (e)(1)  or  (eM2)  of  this  AD,  as 
applicable. 

(1)  For  Model  A310  series  airplanes: 
Accomplish  the  replacement  in  accordance 
with  Airbus  Service  Bulletin  A310-72-2029, 
Revision  1,  dated  June  22,  1995,  as  revised 
by  Change  Notice  I.A.,  dated  March  13, 1997, 
and  Change  Notice  I.B.,  dated  June  16, 1997. 

(2)  For  Model  A300-600  series  airplanes: 
Accomplish  the  replacement  in  accordance 
with  Airbus  Service  Bulletin  A300-72-6025, 
Revision  1,  dated  June  22, 1995. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch. 
ANM-116. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  S:  The  subiect  of  this  AD  is  addressed 
in  French  airworthiness  directives  92-230- 
135(B)  Rl,  dated  October  13.  1993;  9S-183- 
185(B),  dated  September  27, 1995;  and  95- 
184-186(B),  dated  September  27. 1995. 

Issued  in  Renton,  Washington,  on 
December  11, 1998. 
DureU  M.  Pederson,  Acting  Manager, 
Transport  Airplane  Directorate,  Aircraft 
Certification  Service. 

|FR  Doc.  98-33387  Filed  12-16-9K;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  9S-A  WP-1 0] 

Proposed  Establishment  of  Class  E 
Airspace;  Oroville,  CA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
modify  the  Class  E  airspace  area  at 
Oroville,  CA.  The  establishment  of  a 
Global  Positioning  System  (GPS) 
Standard  histrument  Approach 
Procedure  (SIAP)  to  Runway  (RWY)  1  at 
Oroville  Municipal  Airport  has  made 
this  proposal  necessary.  Additional 
controlled  airspace  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth  is  needed  to  contain  aircraft 
executing  the  GPS  RWY  1  to  Oroville 
Municipal  Airport.  The  intended  effect 
of  this  proposal  is  to  provide  adequate 
controlled  airspace  for  Instrument  Flight 
Rules  (IFR)  operations  at  Oroville 
Municipal  Airport,  Oroville,  CA. 
DATES:  Comments  must  be  received  on 
or  before  January  13, 1999. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Attn: 
Manager,  Airspace  Branch,  AWP-520, 
Docket  No.  98-AWP-lO,  Air  Traffic 
Division,  15000  Aviation  Boulevard, 
Lawndale,  California,  90261. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Western  Pacific  Region,  Federal 
Aviation  Administration,  Room  6007, 
15000  Aviation  Boulevard,  Lawndale, 
CaUfomia,  90261. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Manager,  Airspace 
Branch,  Air  Traffic  Division  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Tonish,  Air  Traffic  Airspace 
Specialist,  Airspace  Branch,  AWP-520, 
Air  Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale,  California,  90261, 
telephone  (310)  725-6539. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argiunents  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 


presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  the  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
AWP-10."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Airspace  Branch,  Air 
Traffic  Division,  15000  Aviation 
Boulevard,  Lawndale,  California  90261, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Airspace 
Branch,  15000  Aviation  Boulevard, 
Lawndale,  California  90261. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
1 1-2A,  which  describes  the  application 
procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  by 
establishing  a  Class  E  airspace  area  at 
Oroville,  CA.  The  establishment  of  a 
GPS  RWY  1  SL\P  at  Oroville  Municipal 
Airport  has  made  this  proposal 
necessary.  Additional  controlled 
airspace  extending  upward  from  700 
feet  above  the  surface  is  needed  to 
contain  aircraft  executing  the  approach 
and  departure  procediues  at  Colusa 
Municipal  Airport.  The  intended  effect 
of  this  proposal  is  to  provide  adequate 
controlled  airspace  for  aircraft  executing 
the  GPS  RWY  1  SL\P  at  Oroville 
Municipal  Airport,  Oroville,  CA.  Class  E 
airspace  designations  are  published  in 


paragraph  6005  of  FAA  Order  7400.9F 
dated  September  10,  1998,  and  effective 
September  16.  1998,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  this  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  fi'equent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS;  ROUTES; 
AND  REPORTING  POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9365,  3  CFR,  1959- 
1963Comp.,p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

*         *         •         *         • 

AWPCAES    OroviUe,  CA  [New] 

Oroville  Municipal  Airport,  CA 

(Lat.  39°29'14"N,  long.  121''37'19"W) 
The  airsp>ace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  the  Oroville  Municipal  Airport, 
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ixcluding  the  Maryville,  CA,  Class  E  airspace 
uea,  and  excluding  that  airspace  within  a  1- 
mile  radius  of  the  Richvale  Airport. 

•         *         *         • 

Issued  in  Los  Angeles,  California,  on 
December  4, 1998. 
Harvey  R.  Riebel, 

Acting  Manager,  Air  Traffic  Division. 
Western-Pacific  Region. 
FR  Doc.  98-33440  Filed  12-16-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 

tlUMAN  SERVICES 
cod  and  Drug  Administration 
pocket  No.  98N-1042] 

M  CFR  Parts  10. 14,  and  16 

Proposed  Revision  of  Administrative 
Practices  and  Procedures;  Meetings 
and  Correspondence;  Public 
E!aiendars 

IQENCY:  Food  and  Drug  Administration, 

ms. 

ICnON:  Proposed  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
imend  its  regulations  relating  to 
meetings  and  correspondence  and  the 
agency's  public  calendar.  This  proposed 
action  would  make  FDA's  procedures 
more  concise  and  understandable  to  the 
jublic,  minimize  confusion  about 
publicly  available  information 
»nceming  agency  meetings  and 
correspondence,  provide  for  more 
sfiiective  disclosure  of  such  information, 
and  allow  FDA  to  reallocate  resources  to 
areas  of  more  urgent  public  health  need. 
rhe  agency  is  proposing  these 
amendments  in  response  to  initiatives 
announced  in  the  President's 
"Regulatory  Reinvention  Initiative." 
)ATES:  Written  comments  by  March  2, 
1999. 

ADDRESSES:  Submit  written  comments 
o  the  Dockets  Management  Branch 
HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 

:0R  FURTHER  INFORMATION  CONTACT:  Lisa 
-,.  Barclay,  Office  of  Policy  (HF-22), 
?ood  and  Drug  Administration,  5600 
^ishers  Lane,  Rockville,  MD  20857, 
JOl-827-3360,  e-mail: 
ibarclay@bangate.fda.gov". 
SUPPLEMENTARY  INFORMATION: 

Background 

On  March  4, 1995,  President  CUnton 
ssued  a  memorandum  entitled 
'Regulatory  Reinvention  Initiative." 
rhis  memorandiun,  part  of  the  reform  of 
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the  Federal  regulatory  system,  directed 
heads  of  departments  and  agencies  to 
undertake  a  page-by-page  review  of  their 
existing  regulations  and  to  eliminate  or 
modify  those  that  are  outdated  or 
otherwise  in  need  of  reform.  As  part  of 
their  review,  agencies  were  requested  to 
consider  whether  their  regulations  were 
obsolete  and  whether  the  intended  goals 
of  their  regulations  could  be  achieved  in 
more  efficient,  less  intrusive  ways. 

In  response  to  the  President's 
initiative,  FDA  conducted  a 
comprehensive  review  of  its  existing 
regulations  and  identified  those  that 
could  be  eliminated  or  modified  to 
create  a  more  streamlined,  less 
burdensome  approach  to  government. 
Since  the  agency's  resources  are  Umited, 
it  is  in  the  best  interest  of  the  public 
health  to  ensure  that  resources  are 
allocated  to  specific  programs  in  a 
manner  that  is  proportionate  to  their 
need. 

In  furtherance  of  the  Reinventing 
Government  initiatives,  FDA  is 
proposing  to  modify  certain  regulations 
pertaining  to  the  pubUc  calendar  and 
public  meetings  because  such 
regulations  are  no  longer  effective  in 
serving  their  intended  purposes. 

FDA  procedures  for  maintaining  a 
prospective  calendar  were  originally 
established  in  1977  to  ensure  that  all 
persons  outside  the  agency  were  given 
adequate  notice  of  upcoming  agency 
events  and  an  accuirate  pictiue  of  the 
parties  with  whom  agency  officials  were 
to  meet.  However,  as  explained  in  more 
detail  as  follows,  the  agency's 
experience  has  demonstrated  that  the 
maintenance  of  a  prospective  pubUc 
calendar  is  no  longer  practical, 
workable,  or  beneficial  to  the  pubUc. 
Thus,  the  agency  is  now  proposing  to 
delete  the  prospective  public  calendar 
requirement  bom  its  regulations. 

The  agency  is  also  proposing  to  revise 
its  public  calendar  and  public  meetings 
regulations  to  make  them  more  concise 
and  useful  to  the  pubUc  and  industry  by 
restructiuing  them,  removing  unduly 
burdensome  provisions,  and  eliminating 
dupUcative  language  and  obsolete 
references.  The  proposed  rule  would 
reorganize  the  provisions  so  that 
information  on  certain  topics  is  grouped 
together.  The  agency  solicits  comments 
and  suggestions  for  further 
improvement  of  these  regulations. 

n.  Specific  Proposed  Changes 

A.  Public  Calendars 

FDA  regulations  in  §  10.100  (21  CFR 
10.100)  describe  the  agency's 
procedures  for  maintaining  public 
calendars.  Section  10.100  establishes 
requirements  for  the  public  calendars, 


including  the  agency  personnel  who  are 
responsible  for  following  the 
procedures,  the  requisite  time  period  to 
be  included  in  the  calendars  (4  weeks 
prospective  and  1  week  retrospective), 
and  the  locations  where  hard  copies  of 
the  calendars  are  to  be  placed  on  public 
display. 

1.  Prospective  Public  Calendar 

Ciurent  §  10.100(a)  describes 
requirements  for  the  maintenance  of  the 
prospective  public  calendar.  This 
prospective  calendar  is  to  show  public 
meetings,  conferences,  hearings, 
advisory  committee  meetings,  seminars, 
and  other  public  proceedings  of  FDA,  as 
well  as  other  significant  pubfic  events 
involving  FDA  (e.g.,  Congressional 
hearings)  for  the  upcoming  4  weeks.  A 
hard  copy  of  this  prospective  calendar 
is  to  be  maintained  in  several  places:  (1) 
At  the  Dockets  Management  Branch;  (2) 
in  the  Office  of  the  Associate 
Commissioner  for  Public  Affairs;  (3)  in 
a  central  place  in  each  Center;  and  (4) 
in  a  central  place  in  each  field  office. 

In  following  the  requirements  for  the 
prospective  calendar,  the  agency  has 
experienced  significant  difficulty  in 
projecting  calendar  entries  4  weeks  in 
advance.  As  a  result,  the  information 
provided  on  the  public  calendar  often  is 
incomplete  or  incorrect.  Frequently,  the 
inclusion  and  later  deletion  of 
information  in  the  prospective  calendar 
creates  confusion  for  the  pubUc. 
Furthermore,  it  is  difficult  to  amend 
information  in  the  prospective  calendar 
after  it  has  been  placed  on  public 
display. 

when  FDA  participates  in  meetings 
that  are  scheduled  far  in  advance  and 
involve  a  large  number  of  people,  such 
as  public  meetings  or  hearings  held 
under  21  CFR  part  15,  the  agency 
generally  notifies  the  public  through 
mechanisms  other  than  the  prospective 
calendar.  Such  mechanisms  may 
include  targeted  mailings,  notices  on  the 
World  Wide  Web  (WWW),  or 
pubhcation  in  the  Federal  Register. 
Therefore,  the  prospective  pubfic 
calendar  does  not  generally  provide 
information  to  the  pubUc  about  large 
meetings  that  is  not  already  available 
through  other  means.  Occasionally, 
senior  FDA  officials  participate  in 
smaller  pubhc  meetings  with  specific 
groups  of  outside  participants, 
including  members  of  industry,  patient, 
consumer,  or  trade  groups.  These 
smaller  meetings  are  often  subject  to  last 
minute  change,  due  to  the  highly 
unpredictable  nature  of  the  calendars  of 
senior  agency  officials,  making  their 
inclusion  on  the  prospective  public 
calendar  unduly  burdensome  to  the 
agency.  Thus,  the  agency  tentatively 
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finds  that  the  maintenance  of  a 
prospective  pubUc  calendftr  is  no  longer 
practical,  workable,  or  beneficial  to  the 
public. 

To  address  these  concerns,  FDA  is 
proposing  that  §  10.100(a)  be  removed. 
This  action  would  eliminate  the 
requirement  for  a  4-week  prospective 
pubUc  calendar  which,  in  turn,  would 
allow  agency  staff  to  provide  the  most 
complete  and  acciu^te  information 
possible  to  the  public.  The  agency 
anticipates  that  members  of  the  public 
who  are  interested  in  obtaining 
information  regarding  an  open  public 
meeting  will  not  be  significantly 
affected  by  this  change  because  such 
information  is  already  made  available 
by  FDA  through  mailings,  notices  on  the 
WWW  and  in  the  Federal  Register. 

Furthermore,  as  discussed  as  follows, 
the  agency  is  proposing  to  maintain  its 
requirements  for  a  retrospective  public 
calendar.  Through  the  retrospective 
calendar,  interested  persons  would  be 
able  to  obtain  information  about  other 
meetings,  including  private  meetings 
attended  by  FDA  representatives,  and  to 
make  requests  (under  the  Freedom  of 
Information  Act)  for  publicly  available 
documents  relating  to  such  meetings. 

Ultimately,  the  proposed  remov^  of 
the  prospective  calendar  requirement 
would  result  in  the  devotion  of  less  time 
and  fewer  agency  resources  to  the 
pubUc  calendar,  and  the  dissemination 
of  more  complete  and  more  acciuate 
information  to  the  pubUc,  without 
diminishing  the  availability  of  essential 
information  about  upKroming  meetings. 

FDA  regulations  pertaining  to  public 
hearings  before  advisory  committees 
(part  14  (21  CFR  part  14))  and  regulatory 
hearings  before  the  agency  (part  16  (21 
CFR  part  16))  include  provisions  that 
such  hearings  are  to  be  included  in  the 
prospective  public  calendar  (§§  14.20(e) 
and  16.60(a)(3)).  Since  the  agency  is 
proposing  to  remove  the  prospective 
pubUc  calendar  requirement  in 
§  10.100(a),  FDA  also  proposes  to 
remove  §§  14.20(e)  and  16.60(a)(3)  as 
conforming  amendments. 

2.  The  Retrospective  Calendar 

Current  §  10.100(b)  requires  FDA  to 
maintain  a  1-week  retrosi>ective  public 
calendar.  Section  10.100(b)(1)  and  (b)(2) 
describe  the  types  of  meetings  that  are 
to  be  Usted  on  the  retrospective 
calendar,  including  meetings  with 
persons  outside  the  executive  branch 
and  other  significant  events  involving 
certain  FDA  officials.  Current 
regulations  do  not  require  the 
retrospective  pubhc  calendar  to  include 
reports  of  meetings  that  would  prejudice 
law  enforcement  activities  (e.g.,  a 
meeting  with  an  informant)  or  invade 


privacy  (e.g.,  a  meeting  with  a  candidate 
for  possible  employment  in  FDA), 
meetings  with  members  of  the  press,  or 
meetings  with  on-site  contractors. 

FDA  is  proposing  to  reorganize 
§  10.100(b)(1)  and  (b)(2)  to  clarify  their 
meaning  and  to  eliminate  statements, 
e.g.,  references  to  "house  organs,"  that 
are  no  longer  relevant  to  the  day-to-day 
workings  of  the  agency.  The  agency 
intends  to  list  the  types  of  meetings  that 
are  to  be  included  in  the  retrospective 
public  calendar  in  proposed  §  10.100(a), 
which  would  state  that  entries  are 
limited  to:  (1)  Significant  meetings  with 
members  of  the  Judiciary, 
representatives  of  Congress,  or  staffs  of 
the  congressional  committees  when  the 
meetings  relate  to  pending  court  cases, 
administrative  hearings,  or  other 
regulatory  actions  or  decisions;  (2) 
significant  meetings,  conferences, 
seminars,  and  speeches;  and  (3)  social 
events  sponsored  by  the  regulated 
industry.  FDA  would  consider  a 
meeting,  conference,  seminar,  or  speech 
to  be  "significant"  if  it  addresses  a 
matter  that  is  of  interest  to  a  large 
number  of  people,  or  concerns  a  new 
pohcy  or  regulatory  initiative.  Under  the 
proposed  regulations,  only  meetings 
with  persons  outside  of  the  executive 
branch  of  government  would  be 
included  on  the  retrospective  public 
calendar,  and  if  there  were  no  entries  for 
a  particular  week,  a  statement  to  that 
effect  would  be  issued  in  Ueu  of  a 
calendar. 

Current  §  10.100(b)(2)  states  that  the 
retrospective  public  calendar  will 
include  the  date,  person(s),  and  subject 
matter  involved  in  any  meeting  that  is 
reported  on  the  calendar.  If  a  large 
number  of  persons  is  involved,  the 
name  of  each  need  not  be  specified,  and 
if  more  than  one  FDA  representative  is 
in  attendance,  only  the  most  senior 
official  will  report  the  meeting.  The 
agency  intends  to  maintain  these 
requirements  in  proposed  §  10.100(b). 

Current  §  10.100(b)(3)  identifies  the 
specific  senior  agency  officials  who  are 
subject  to  the  public  calendar 
requirements.  The  current  provision- 
lists  the  Commissioner  of  Food  and 
Drugs;  Deputy  Commissioner;  Associate 
Commissioners;  Executive  and  Special 
Assistants  to  the  Commissioner, 
Director,  National  Center  for 
Toxicological  Research;  Center 
Directors;  and  Chief  Counsel  for  the 
Food  and  Drug  Administration,  or  any 
representative  of  that  office  attending  on 
behalf  of  the  Chief  Counsel,  and  their 
deputies.  The  agency  is  proposing  to 
amend  §  10.100(b)(3)  to  more  accurately 
reflect  the  current  personnel  structure  of 
the  agency  and  to  reduce  the  number  of 
senior  officials  covered.  The  agency 


proposes  that  only  the  Commissioner  of 
Food  and  Drugs,  Deputy 
Commissioners,  Center  Directors,  and 
the  Chief  Counsel  be  required  to  report 
meetings  on  the  retrospective  calendar 
because  it  has  become  unduly 
burdensome  for  assistants,  deputies,  and 
representatives  of  the  agency's  senior 
officials  to  report  meetings.  FDA 
anticipates  that  despite  this  limitation, 
meetings  that  are  of  greatest  interest  to 
the  public  will  be  reflected  on  the 
retrospective  public  calendar. 

Current  §  10.100(b)(4)  states  that  a 
hard  copy  of  the  retrospective  public 
calendar  is  to  be  kept  in  specific 
locations,  including  the  Dockets 
Management  Branch,  the  Office  of  the 
Associate  Commissioner  for  Public 
Affairs,  in  each  Center,  and  in  each  field 
office.  FDA  finds  that  keeping  paper 
copies  in  all  of  these  locations  is  not 
practical,  and  is  unnecessarily 
burdensome  to  the  {^ency. 
Consequently,  the  agency  is  proposing 
that  §  10.100(b)(4)  be  amended  to  state 
that  a  copy  will  be  available  in  the 
Dockets  Management  Branch,  in  the 
Office  of  the  Associate  Commissioner 
for  Public  Affairs  and,  to  the  extent 
feasible,  on  FDA's  home  page  (http// 
www.fda.gov).  Posting  the  retrospective 
calendar  in  such  locations  would  enable 
FDA  to  provide  access  to  the  most 
recent  version  of  the  calendar  to  persons 
inside  and  outside  the  agency  at  all 
times.  This  proposed  amendment  would 
also  reduce  the  paper  biuden  on  the 
agency. 

B.  PubUc  Meeting$ 

Section  10.65  (21  CFR  10.65) 
describes  FDA's  procedures  for  holding 
meetings  and  exchanging 
correspondence  between  agency 
representatives  and  persons  outside 
FDA,  including  other  Federal 
Government  employees.  Current 
§  10.65(b)(1)  requires  that  the 
Commissioner  give  public  notice  of  the 
time  and  place  of  open  public  meetings 
through  the  prospective  public  calendar, 
and  gives  the  Commissioner  the  option 
of  publishing  notice  of  meetings.  As 
discussed  in  section  II.  A.  1  of  this 
docimient,  FDA  is  proposing  to  remove 
the  provisions  regarding  the  prospective 
public  calendar  in  current  §  10.100(a). 
The  agency  would  need  to  amend 
§  10.65(b)(1)  to  conform  with  the 
removal  of  this  regulation.  FDA 
proposes  that  amended  §  10.65(b)(1) 
state  that  the  agency  shall  inform  the 
public  of  the  time  and  place  of  the 
meeting  and  of  the  matters  to  be 
discussed.  This  proposed  change  would 
give  the  agency  the  flexibility  to  choose 
the  most  effective  manner  of  notifying 
the  pubUc  of  each  pubUc  meeting.  Such 
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notification  may  be  achieved  through 
notice  in  the  Federal  Register,  posting 
on  the  WWW,  or  any  other  effective 
means  of  communication. 

Current  §  10.65(b)(3),  10.65(c), 
10.65(d)(3).  10.65(e)(4).  and  10.65(f)(2) 
require  that  the  agency  prepcue  a  written 
memorandum  summarizing  the 
substance  of  all  open  pubUc  meetings 
initiated  by  FDA  and  certain  public  and 
private  meetings  with  persons  outside 
the  agency.  The  agency  may  prepare  a 
transcript  or  recording  of  an  open  pubUc 
meeting  initiated  by  FDA  under 
S  10.65(b)(3)  if  the  agency  beUeves  it 
would  be  useful.  The  current  structiue 
of  the  regulations  may  lead  to  confusion 
and  FDA  does  not  believe  that  the 
preparation  of  memoranda  of  meetings 
for  the  public  meetings  described 
previously  is  an  efficient  use  of  limited 
agency  resources.  Therefore,  the  agency 
is  proposing  to  consolidate  §  10.65(b)(3), 
(c),  (d)(3),  (e)(4).  and  (f)(2)  in  proposed 
§  10.65(e),  which  would  require 
transcripts,  recordings,  or  memoranda  of 
meetings  only  when  the  agency 
determines  that  it  would  be  useful.  This 
determination  will  be  left  to  the 
discretion  of  the  senior  agency  official 
attending  the  meeting,  taking  into 
consideration  the  subject  matter  of  the 
meeting,  the  public  interest  in  the  issue, 
and  the  value  of  using  agency  resources 
to  prepare  such  transcripts,  recordings, 
or  memoranda. 

Under  current  §  10.65(d),  every 
person  outside  the  Federal  Government 
may  request  and  obtain  a  private 
meeting  with  an  FDA  representative  to 
discuss  a  matter.  A  person  who  wishes 
to  attend  a  private  meeting  with  FDA 
but  is  not  permitted  or  able  to  attend 
may,  under  current  §  10.65(d)(4),  obtain 
a  separate  meeting  with  FDA  to  discuss 
the  matter.  FDA  believes  that  it  may  be 
beneficial  to  meet  with  every  individual 
outside  the  agency  who  requests  a 
meeting,  yet  it  simply  is  not  feasible  to 
guarantee  a  meeting  to  every  such 
person.  ConsequenUy,  FDA  is  proposing 
to  amend  §  10.65(d)  and  (d)(4)  to  state 
that  any  person  may  "request"  a 
meeting  with  a  representative  of  FDA, 
and  that  the  agency  will  make  a 
reasonable  effort  to  accommodate  such 
a  request.  Under  these  proposed 
amendments,  an  interested  person 
would  not  necessarily  "obtain"  a 
meeting.  These  proposed  amendments 
to  §  10.65(d)  and  (d)(4)  would  enable  the 
agency  to  better  focus  its  energy  and 
resources  on  matters  involving  public- 
health  priorities. 

Meetmgs  with  individuals  outside  the 
Federal  Government  that  are  initiated  by 
FDA  officials  are  addressed  in  current 
§  10.65(f).  Under  this  provision,  an 
FDA-initiated  meeting  that  involves  a 


large  niunber  of  interested  persons  must 
be  held  as  an  open  pubUc  conference  or 
meeting.  FDA  is  proposing  to  amend 
current  §  10.65(f)  to  state  that  imless 
otherwise  required  by  law.  meetings 
may  be  public  or  private  at  FDA's 
discretion.  FDA  anticipates  that 
significant  meetings,  i.e..  those 
addressing  matters  that  are  of  interest  to 
a  large  number  of  people  or  that  concern 
new  policy  or  regulatory  initiatives, 
generally  will  be  held  as  open  pubUc 
meetings.  Under  this  proposed  revision, 
the  determining  factors  for  a  public 
meeting  would  be  the  issue  to  be 
disciissed  and  available  agency 
resources,  not  the  number  of  persons  in 
attendance. 

Current  §  10.65(i)  requires  that  FDA 
prepare  a  written  memorandum  of  any 
meeting  with  a  representative  of 
Congress  relating  to  a  pending  or 
potential  investigation,  inquiry,  or 
hearing  by  a  congressional  committee  or 
member  of  Congress.  FDA  proposes  to 
remove  this  requirement  because  the 
agency  generally  does  not  believe  that 
.FT)A  resources  should  be  expended  to 
prepare  such  memoranda,  given  that 
any  Congressional  investigation  or 
hearing  typically  involves  many  other 

Eublicly  available  dociunents,  such  as 
earing  transcripts.  Congressional 
letters,  and  hearing  testimony.  Due  to 
FDA's  participation  in  a  large  number  of 
meetings  of  this  nature,  the  removal  of 
§  10.65(i)  would  enable  the  agency  to 
save  a  significant  amount  of  resources 
that  otherwise  would  be  devoted  to 
preparing  such  memoranda. 
Furthermore,  if  the  agency  were  to 
determine  that  such  documentation 
would  be  useful,  a  memorandiun  could 
be  prepared  under  proposed  §  10.65(e). 

Current  §  10.65(k)  requires  a  log  or 
summary  to  be  maintained  of  all 
meetings  between  FDA  and  interested 
parties  to  implement  the  Radiation 
Control  for  Health  and  Safety  Act  of 
1968  (Radiation  Control  Act)  (42  U.S.C. 
2631(a)(8)).  Under  section  19  of  the  Safe 
Medical  Devices  Act  of  1990,  Pub.  L. 
101-629. 104  Stat.  4511,  4530  (1990)  the 
provisions  of  the  Radiation  Control  Act 
were  incorporated  into  section  540  of 
the  act  (21  U.S.C.  360qq).  The  agency 
proposes  to  reissue  this  provision  in 
§  10.65(h)  and  to  amend  its  text  to 
reflect  the  change  in  statutory  authority. 

Conforming  changes  to  §§  10.30, 
10.33, 10.35,  and  10.40  are  also  being 
proposed  to  reflect  the  proposed 
changes  in  §  10.65. 

m.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(h)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 


the  hiunan  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

IV.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  as  amended  by 
subtitle  D  of  the  Small  Business 
Regulatory  Fairness  Act  of  1996  (Pub.  L. 
104-121)  and  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4). 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and. 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  pubUc  health 
and  safety,  and  other  advantages: 
distributive  impacts;  and  equity).  The 
agency  believes  that  this  proposed  rule 
is  consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order,  hi  addition,  the 
proposed  rule  is  not  a  significant 
regulatory  action  as  defined  by  the 
Executive  Order  and  so  is  not  subject  to 
review  under  the  Executive  Order. 

The  Regulatory  FlexibiUty  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Accordingly,  the  agency 
certifies  that  the  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Therefore,  under  the  Regulatory 
FlexibiUty  Act.  no  further  analysis  is 
required. 

V.  Paperworit  Reduction  Act  of  1995 

FDA  tentatively  concludes  that  this 
proposed  rule  contains  no  collections  of 
information.  Therefore,  clearance  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act  of  1995  is 
not  required. 

VI.  Request  for  Comments 

Interested  persons  may,  on  or  before 
March  2, 1999,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposed  rule.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Fridey. 
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List  of  Subjects 

21  CFR  Part^tO 

Administrative  practice  and 
procedure.  News  media. 

21  CFR  Part  14 

Administrative  practice  and 
procedure.  Advisory  committees,  Color 
additives.  Drugs,  Radiation  protection. 

21  CFR  Part  16 

Administrative  practice  and 
procedure. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  the  Public 
Health  Service  Act,  and  imder  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs,  it  is  proposed  that  21  CFR 
parts  10. 14,  and  16  be  amended  as 
follows: 

PART  lO-ADMINISTRATIVE 
PRACTICES  AND  PROCEDURES 

1.  The  authority  citation  for  21  CFR 
part  10  continues  to  read  as  follows: 

Anthority:  5  U.S.C.  551-558.  701-706;  15 
U.S.C  1451-1461;  21  U.S.C.  141-149,  321- 
397,  467f,  679,  821, 1034;  28  U.S.C  2112;  42 
U.S.C  201,  262.  263b,  264. 

fioao    [Amended] 

2.  Section  10.30  Citizen  petition  is 
amended  in  paragraph  (i)(6)  by 
removing  "§  10.65(h)"  and  adding  in  its 
place  "§  10.65". 

S10l33    [Anwndedl 

3.  Section  10.33  Administrative 
reconsideration  of  action  is  amended  in 
paragraph  (k)(6)  by  removing 

"§  10.65(h)"  and  adding  in  its  place 
■•§  10.65". 

§ia35    [Amendad] 

4.  Section  10.35  Administrative  stay 
of  action  is  amended  in  paragraph  (h)(6) 
by  removing  "§  10.65(h)"  and  adding  in 
its  place  "§  10.65". 

fia40   [Amendad] 

5.  Section  10.40  Promulgation  of 
regulations  for  the  efficient  enforcement 
of  the  law  is  amended  in  paragraph 
(g)(7)  by  removing  "§  10.65(h)"  and 
adding  in  its  place  "§  10.65". 

6.  Section  10.65  is  revised  to  read  as 
follows: 

S  ia65    Meetings  and  coneapondanoa. 

(a)  In  addition  to  public  hearings  and 
proceedings  established  under  this  part 
and  other  sections  of  this  chapter, 
meetings  may  be  held  and 
correspondence  may  be  exchanged 
between  representatives  of  FDA  and  an 
interested  person  outside  FDA  on  a 
matter  within  the  jurisdiction  of  the 
laws  administered  by  the 
Commissioner.  Action  on  meetings  and 


correspondence  does  not  constitute  final 
administrative  action  subject  to  judicial 
review  under  §  10.45. 

(b)  The  Commissioner  may  conclude 
that  it  would  be  in  the  public  interest  to 
hold  an  open  public  meeting  to  discuss 
a  matter  (or  class  of  matters)  pending 
before  FDA,  in  which  any  interested 
person  may  participate. 

(1)  The  Commissioner  shall  inform 
the  public  of  the  time  and  place  of  the 
meeting  and  of  the  matters  to  be 
discussed. 

(2)  The  meeting  will  be  informal,  i.e., 
any  interested  person  may  attend  and 
participate  in  the  discussion  without 
prior  notice  to  the  agency  unless  the 
notice  of  the  meeting  specifies 
otherwise. 

(c)  Every  person  outside  the  Federal 
Government  may  request  a  private 
meeting  with  a  representative  of  FDA  in 
agency  offices  to  discuss  a  matter.  FDA 
will  make  reasonable  efforts  to 
accommodate  such  requests. 

(1)  The  person  requesting  a  meeting 
may  be  accompanied  by  a  reasonable 
number  of  employees,  consultants,  or 
other  persons  with  whom  there  is  a 
commercial  arrangement  within  the 
meaning  of  §  20.81(a)  of  this  chapter. 
Neither  FDA  nor  any  other  person  may 
require  the  attendance  of  a  person  who 
is  not  an  employee  of  the  executive 
branch  of  the  Federal  Government 
without  the  agreement  of  the  person 
requesting  the  meeting.  Any  person  may 
attend  by  mutual  consent  of  the  person 
requesting  the  meeting  and  FDA. 

(2)  FDA  will  determine  which 
representatives  of  the  agency  will  attend 
the  meeting.  The  person  requesting  the 
meeting  may  request  but  not  require  or 
preclude  the  attendance  of  a  specific 
FDA  employee. 

(3)  A  person  who  wishes  to  attend  a 
private  meeting,  but  who  is  not  invited 
to  attend  either  by  the  person  requesting 
the  meeting  or  by  FDA  or  who  oUierwise 
cannot  attend  the  meeting,  may  request 
a  separate  meeting  with  FDA  to  discuss 
the  same  matter  or  an  additional  matter. 

(d)  FDA  employees  have-a 
responsibility  to  meet  with  all  segments 
of  the  public  to  promote  the  objectives 
of  the  laws  administered  by  the  agency. 
In  pursuing  this  responsibility,  the 
following  general  policy  applies  where 
agency  employees  are  invited  by 
persons  outside  the  Federal  Government 
to  attend  or  participate  in  meetings 
outside  agency  offices  as  representatives 
of  the  agency. 

(1)  A  person  outside  the  executive 
branch  may  invite  an  agency 
representative  to  attend  or  participate  in 
a  meeting  outside  agency  offices.  The 
agency  representative  is  not  obligated  to 
attend  or  participate,  but  may  do  so 


where  it  is  in  the  pubUc  interest  and 
will  promote  the  objectives  of  the  act. 

(2)  The  agency  representative  may 
request  that  the  meeting  be  open  if  that 
would  be  in  the  public  interest.  The 
agency  representative  may  decline  to 
participate  in  a  meeting  held  as  a 
private  meeting  if  that  will  best  serve 
the  public  interest. 

(3)  An  agency  representative  may  not 
knowingly  participate  in  a  meeting 
which  is  closed  on  the  basis  of  gender, 
race,  or  reUgion. 

(e)  An  official  transcript,  recording,  or 
memorandum  summarizing  the 
substance  of  any  meeting  described  in 
this  section  will  be  prepared  by  a 
representative  of  FDA  when  the  agency 
determines  that  such  documentation 
will  be  useful. 

(1)  Any  other  person  who  participates 
in  a  meeting  described  in  this  section 
may  prepare  and  submit  to  FDA  for 
inclusion  in  the  administrative  file  a 
written  memorandum  summarizing  the 
substance  of  the  meeting. 

(2)  Memoranda  of  meetings  prepared 
by  FDA  representatives  or  by  any  other 
person  and  all  correspondence  that 
relate  to  a  matter  pending  before  the 
agency  will  promptly  be  filed  in  the 
administrative  file  of  the  proceeding. 

(f)  Representatives  of  FDA  may 
initiate  a  meeting  or  correspondence  on 
any  matter  concerning  the  laws 
administered  by  the  Qsmmissioner. 
Unless  otherwise  required  by  law, 
meetings  may  be  public  or  private  at 
FDA's  discretion. 

(g)  A  meeting  of  an  advisory 
committee  is  subject  to  the  requirements 
of  part  14  of  this  chapter. 

(h)  Under  21  U.S.C.  360qq(a)(8).  a  log 
or  summary  is  to  be  made  of  all 
meetings  between  representatives  of 
FDA  and  industry  and  other  interested 
parties  to  implement  the  Electronic 
Product  Radiation  Control  provisions  of 
the  act. 

7.  Section  10.100  is  revised  to  read  as 
follows: 

SiaiOO    PuMIc  calendar. 

(a)  Public  calendar.  A  public  calendar 
will  be  prepared  and  made  pubficly 
available  by  FDA  each  week  showing,  to 
the  extent  feasible,  significant  events  of 
the  previous  week,  including  significant 
meetings  with  persons  outside  ihe 
executive  branch,  that  involve  the 
representatives  of  FDA  designated 
under  paragraph  (c)  of  this  section. 

(1)  Ftiblic  calendar  entries  will 
include: 

(i)  Significant  meetings  with  members 
of  the  judiciary,  representatives  of 
Congress,  or  staffs  of  congressional 
committees  when  the  meetiag  relates  to 
a  pending  court  case,  administrative 


iearing,  or  other  regulatory  action  or 

decision; 

I ,  (ii)  Significant  meetings,  conferences, 

^minaxs,  and  speeches;  and 
(iii)  Social  events  sponsored  by  the 

ilegulated  industry. 
(2)  The  pubUc  calendar  will  not 
iclude  reports  of  meetings  that  would 
rejudice  law  enforcement  activities 
.g.,  a  meeting  with  an  informant)  or 
vade  privacy  (e.g.,  a  meeting  with  a 
didate  for  possible  employment  at 
A),  meetings  with  members  of  the 
ress,  or  meetings  with  on-site 
ontractors. 

(b)  Calendar  entries.  The  calendar 
'  vill  specify  for  each  entry  the  date, 
person(s),  and  subject  matter  involved. 
if  a  large  number  of  persons  are  in 

i  ittendance,  the  name  of  each  individual 
leed  not  be  specified.  When  more  than 
me  FDA  representative  is  in  attendance, 
he  most  senior  agency  official  will 
«port  the  meeting  on  the  pubUc 
:aiendar. 

(c)  Affected  persons.  The  following 
TDA  representatives  are  subject  to  the 

nuirements  of  this  section: 
1)  Commissioner  of  Food  and  Drugs. 

(2)  Deputy  Commissioners. 

(3)  Center  Directors. 

(4)  Chief  Counsel  for  the  Food  and 
[)rug  Administration. 

(d)  Public  display.  The  pubUc 

calendar  vdll  be  placed  on  public 

display  at  the  following  locations: 

(1)  Dockets  Management  Branch. 

(2)  Office  of  the  Associate 
Commissioner  for  Public  Affairs. 

(3)  The  FDA  home  page,  to  the  extent 
feasible. 

PART  14-PUBLIC  HEARING  BEFORE 
A  PUBLIC  ADVISORY  COMMITTEE 

8.  The  authority  citation  for  21  CFR 
part  14  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  App.  2;  IS  U.S.C. 
1451-1461;  21  U.S.C  141-149,  321-394, 
467f.  679.  821, 1034;  28  U.S.C  2112;  42 
U.S.C  201,  262,  263b,  264. 

f  14.20    [Amended] 

9.  Section  14.20  Notice  of  hearing 
before  an  advisory  committee  is 
amended  by  removing  paragraph  (e). 

PART  16— REGULATORY  HEARING 
BEFORE  THE  FOOD  AND  DRUG 
ADMINISTRATION 

10.  The  authority  citation  for  21  CFR 
part  16  continues  to  read  as  follows: 

Authority:  15  U.S.C  1451-1461;  21  U.S.C 
141-149,  321-394,  467f.  679,  821, 1034;  28 
U.S.C  2112;  42  U.S.C  201-262,  263b,  364. 

f  16.60    [Amended] 

11.  Section  16.60  Hearing  procedure 
is  amended  by  removing  paragraph 
(a)(3). 


Dated:  December  10, 1998. 
WUliam  B.  Schultz. 

Deputy  Commissioner  for  Policy. 

(PR  Doc.  98-33456  Filed  12-16-98;  8:45  am) 

BILUNG  CODE  41W-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  120 
[Docket  No.  97N-0511] 

Hazard  Analysis  and  Criticai  Control 
Point  (HACCP);  Procedures  for  the 
Safe  and  Sanitary  Processing  and 
Importing  of  Juice:  Reopening  of 
Comment  Period 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule;  reopening  of 

comment  period. 

SUMMARY:  The  Food  and  Drug 
Administrati(Hi  (FDA)  is  reopening  to 
January  16, 1999,  the  comment  period 
for  the  proposal  to  require  the 
application  of  hazard  analysis  and 
critical  control  point  (HACCP) 
principles  to  the  processing  of  fruit  and 
vegetable  juices  and  juice  products  (the 
juice  HACCP  proposal)  that  pubhshed 
in  the  Federal  Rc^er  of  April  24, 1998 
(63  FR  20450).  FDA  is  announcing  the 
availabiUty  of  the  transcripts  from  two 
technical  scientific  workshops 
sponsored  by  FDA  regarding 
implementation  of  the  agency's  warning 
statement  requirement  for  fniit  and 
vegetable  juices  and  juice  products. 
FDA  is  reopening  the  comment  period 
for  the  juice  HACCP  proposal  in  order 
to  receive  comment  on  data  and  other 
information  from  the  two  technical 
scientific  workshops.  FDA  is  also 
reopening  the  comment  period  in  order 
to  receive  comments  and  other 
information  regarding  the  application  of 
the  5-log  pathogen  reduction  standard. 
DATES:  Written  comments  must  be 
submitted  by  January  19, 1999. 
ADDRESSES:  Submit  written  comments 
and  requests  for  single  copies  of  the 
transcripts  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Ehiig 
Administration,  5630  Fishers  Lane,  rm. 
1061.  Rockville.  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shellee  A.  Davis,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-306),  Food 
and  Drug  Administration,  200  C  SL  SW., 
Washington,  DC  20204,  202-205-5023. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  April  24. 1998  (63 
FR  20450).  FDA  proposed  to  adopt 


regulations  to  ensure  the  safe  and 
sanitary  processing  of  fruit  and 
vegetable  juices  and  juice  products.  In 
addition,  in  the  Federal  Register  of  July 
8, 1998  (63  FR  37030),  FDA  published 
a  final  rule  requiring  that  juice  products 
not  specifically  processed  to  destroy 
harmful  bacteria  (i.e.,  processed  to 
achieve  a  5-log  reduction  in  the  most 
resistant  pathogen  of  pubUc  health 
concern)  bear  a  warning  statement 
informing  consumers  of  the  potential 
risk  of  foodbome  illness  associated  with 
the  product  (the  warning  statement 
rule).  The  compliance  date  for  the 
warning  statement  rule  was  September 
8, 1998,  for  apple  juice  and  apple  cider; 
the  compUance  date  for  juices  other 
than  apple  juice  or  apple  cider  was 
November  5, 1998. 

In  the  Federal  Register  of  October  28, 
1998  (63  FR  57594),  FDA  announced 
two  technical  scientific  workshops  to 
discuss  and  clarify  issues  related  to  the 
implementation  of  the  warning 
statement  rule  for  citrus  juice  products 
not  specifically  processed  to  destroy 
harmful  bacteria.  These  workshops  were 
held  November  12, 1998,  and  November 
19, 1998.  Although  the  issues  discussed 
in  the  workshops  pertain  to  the 
implementation  of  the  warning 
statement  requirement,  these  issues  also 
bear  upon  certain  provisions  of  the 
HACCP  proposal.  FDA  is  announcing 
the  availability  of  the  transcripts  from 
the  two  technical  scientific  workshops. 

Interested  persons  were  initially  given 
imtil  July  8, 1998.  to  comment  on  the 
HACCP  proposal.  On  July  8. 1998  (63 
FR  37057).  in  response  to  requests,  the 
comment  period  was  extended  to 
August  7, 1998.  FDA  has  decided  to 
reopen  the  comment  period  to  allow 
comment  on  data  and  other  information 
that  were  presented  at  or  developed  as 
a  result  of  these  workshops  to  be 
included  in  the  record  of  the  HACCP 
rulemaking.  In  addition,  FDA  seeks 
comments  on  the  application  of  the  5- 
log  pathogen  reduction  standard.  FDA 
requests  comments  on  four  specific 
topics:  (1)  Appropriate  baselines  for  the 
calculation  of  the  5-log  pathogen 
reduction:  (2)  feasible  interventions  or 
practices  for  the  cultivation  and  harvest 
of  fruits  and  vegetables,  and  acquisition 
of  supplies  and  materials  that  may 
contribute  to  achieving  a  5-log  pathogen 
reduction;  (3)  feasible  interventions  for 
the  production  process  that  may 
contribute  to  achieving  a  5-log  pathogen 
reduction;  and  (4)  acceptable  methods 
for  measuring  and  vaUdating  5-log 
reductions. 

To  be  considered,  written  comments 
must  be  received  by  January  16, 1999, 
by  the  Dockets  Management  Branch 
(address  above).  Two  copfes  of  any 
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comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  foimd  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

Dated:  November  23, 1998. 
William  B.  Schuhz, 

Deputy  Commissioner  for  Policy. 

[FR  Doc.  98-33404  Filed  12-15-98;  8:45  am) 

BILUNQ  COOe  4160-01-r 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

25CFRCh.l 

Notice  of  Intent  To  Fonn  a  Negotiated 
Rulemaking  Committee  and  Accept 
Applications  for  Membership  Under 
Section  1 1 1 5  of  ttie  Transportation 
Equity  Act  for  ttie  21st  Century  (TEA- 
21) 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  intent  to  form  a 

Negotiated  Rulemakeing  Committee. 


SUMMARY:  As  required  by  the  Negotiated 
Rulemaking  Act  of  1990,  5  U.S.C.  561  et 
seq.,  the  Secretary  of  the  Interior 
(Secretary)  is  giving  notice  of  his  intent 
to  estabUsh  an  Indian  Reservation  Roads 
Negotiated  Rulemaking  Committee 
(Committee)  to  negotiate  and  develop 
proposed  rules  establishing  an  Indian 
Reservation  Roads  program  funding 
formula  for  fiscal  year  2000  and 
subsequent  years;  and  proposed 
regulations  governing  the  Indian 
Reservation  Roads  program  authorized 
by  23  U.S.C.  202(b). 
DATES:  Applications  and  comments  on 
the  establishment  of  this  Committee 
must  be  received  no  later  than  January 
16,  1999. 

ADDRESSES:  Send  applications  and 
comments  to  Mr.  LeRoy  Gishi,  Chief, 
Division  of  Transportation,  Bureau  of 
hidian  Affairs,  U.S.  Department  of  the 
hiterior,  MS-4058-MIB,  1849  C  Street, 
NW,  Washington.  DC  20240. 
Applications  and  comments  received  by 
the  BIA  will  be  available  for  inspection 
at  the  address  listed  above  from  9  a.m. 
to  3  p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
LeRoy  Gishi,  Chief,  Division  of 
Transportation,  Bureau  of  Indian 
Affairs,  at  the  address  listed  above,  or  by 
telephone  at  (202)  208-4359  or  fax  at 
(202)  208-4696.  Additional  information 
may  be  posted  on  the  Indian 
Reservation  Roads  web  site  at 


www.irr.bia.gov,  as  it  becomes 
available. 

SUPPLEMENTARY  INFORMATION:  As 
required  by  23  U.S.C.  202,  and  amended 
by  TEA-21,  the  Secretary  shall, 
pursuant  to  a  negotiated  rulemaking 
process,  issue  regulations  governing  the 
Indian  Reservation  Roads  program  and 
establish  a  formula  for  allocating  all 
contractible  funds  among  Indian  tribes 
for  fiscal  year  2000  and  subsequent 
years.  Section  202  also  requires  that  in 
establishing  this  Committee,  the 
Secretary  of  the  Interior:  (1)  Apply  the 
procedures  of  negotiated  rulemaking 
under  the  Negotiated  Rulemaking  Act  in 
a  manner  that  reflects  the  unique 
govemment-to-govemment  relationship 
between  the  Indian  tribes  and  the 
United  States;  and  (2)  ensure  that  the 
membership  of  the  Committee  includes 
only  representatives  of  the  Federal 
government  and  of  geographically 
diverse  small,  medium,  and  large  Indian 
tribes. 

In  negotiating  a  proposed  regulation 
establishing  a  fiinding  formula,  section 
202  requires  the  Committee  to  base  its 
proposal  on  factors  that  reflect:  (1)  The 
relative  needs  of  the  Indian  tribes,  and 
reservation  or  tribal  communities,  for 
transportation  assistance;  and  (2)  the 
relative  administrative  capacities  of,  and 
challenges  faced  by,  various  Indian 
tribes.  TTie  latter  include  the  cost  of  road 
construction  in  each  Bureau  of  Indian 
Affairs  (BIA)  Area;  geographic  isolation; 
and  difficulty  in  maintaining  all- 
weather  access  to  employment, 
commerce,  health,  safety,  and 
educational  resources.  Also,  section  202 
requires  the  Committee  to  develop  a 
regulation  governing  the  Indian 
reservation  roads  program.  As  required 
by  23  U.S.C.  202,  we  must  issue  these 
regulations  in  final  form  no  later  than 
April  1, 1999. 

Committee  members  will  not  receive 
pay  for  their  membership,  but  will  be 
compensated  for  travel  and  per  diem 
expenses  while  performing  official 
committee  business,  consistent  with  the 
provisions  of  5  U.S.C.  568(c).  BIA  will 
provide  administrative  support  for  the 
Committee. 

In  keeping  with  the  requirements 
outlined  above,  the  Secretary  invites  the 
tribes  in  each  of  the  twelve  BIA  Areas 
to  nominate  two  representatives  to  serve 
on  the  Committee,  and  two  alternates  to 
serve  if  the  representatives  are 
unavailable.  Given  the  requirement  that 
the  Committee  membership  reflect  the 
diversity  of  tribal  interests,  tribes  are 
encouraged  to  nominate  representatives 
and  alternates  that  will  resuh  in  a 
committee  membership  that  represents 
the  interests  of: 

(1)  Members  of  geographically  diverse 
small,  medium,  and  large  Indian  tribes; 


(2)  Members  of  tribes  identified  as 
Direct  Service.  Self-Determination  and 
Self-Governance  tribes; 

(3)  Members  of  tribes  with  various 
levels  and  types  of  experience  in  the 
diverse  concerns  of  transportation 
development  and  management  (e.g., 
jurisdictional  issues,  complexity  of 
transportation  systems,  climatic 
concerns,  environmental  issues, 
geographic  isolation,  etc.). 

The  BIA  Area  Offices  will  offer 
assistance  to  the  tribes  in  coordinating 
the  selection  of  nominees  and  preparing 
nominations.  Representatives  and 
alternates  nominated  by  tribes  will  be 
considered  by  the  Secretary. 

The  BIA  has  contracted  with  the 
Federal  Mediation  and  Conciliation 
Service  (FMCS)  to  provide  convening 
and  facilitation  services  for  the 
negotiated  rulemaking.  The  FMCS  is  an 
independent  agency  of  the  Federal 
government,  established  in  1947.  whose 
responsibilities  include  providing 
neutral,  third-party  assistance  in 
regulatory  negotiations.  The  first 
meeting  of  the  Committee  is  tentatively 
scheduled  for  the  week  of  March  2-4. 
1999. 

Submitting  Nmninations 

After  selecting  two  representatives 
and  two  alternates  from  their  respective 
Areas  as  nominees,  tribes  are  asked  to 
provide  the  following  information  about 
each  nominee: 

(1)  The  name  of  the  nominee. 

(2)  The  tribal  interest(s)  to  bfe 
represented  by  the  nominee  (based  on 
the  interests  listed  above). 

(3)  Evidence  that  the  nominee  is 
authorized  by  the  tribes  in  that  BIA  Area 
to  represent  the  interest(s)  identified 
above. 

To  be  considered,  nominations  must 
be  received  by  the  close  of  business 
January  15. 1999.  at  the  location 
indicated  in  the  "Addresses"  section.  If 
nominations  do  not  reflect  adequately 
the  statutory  requirements  for 
representation  of  geographically  diverse 
small,  medium,  and  large  tribes,  the 
Secretary  may  select  additional 
representatives  to  achieve  a  balanced 
committee.  Interested  and  qualified 
persons,  other  than  nominees  fi-om  the 
Areas,  may  apply  for  membership  on 
the  committee  within  the  time  limits 
and  at  the  address  indicated  in  the 
ADDRESSES  section.  The  Secretary's 
decision  regarding  the  addition  of 
representatives  will  also  be  based  on 
whether  an  interest  will  be  affected 
significantly  by  the  proposed  rule, 
whether  that  interest  is  already 
adequately  represented  by  tribal 
nominees,  and  whether  the  potential 
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i  Idition  would  adequately  represent 
:)iat  interest. 

Dated:  December  11. 1998. 
i  evinGover, 

Assistant  Secretary— Indian  Affairs. 
(PR  Doc.  98-33443  Filed  12-16>98:  8:45  am] 
BtLUNG  CODE  4310-02-P 

Department  of  the  treasury 

itemal  Revenue  Service 

CFR  Parti 
tEG-106219-981 
IIN154S-AW32 

jlcquisition  of  an  S  Corporation  by  a 
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j  UMMARY:  This  document  contains 
troposed  regidations  imder  section 
502.  The  proposed  regulations  provide 
!  peciBc  rules  that  apply  to  the 
1  cquisition  of  the  stock  of  an  S 
( »rporation  by  an  affiliated  group  of 
( orporations  Uiat  joins  in  the  filing  of  a 
I  :onsoUdated  return.  These  rules 
( iliminate  the  compliance  burdens 
{ issociated  with  filing  a  separate  return 
or  the  day  that  an  S  corporation  is 
I  icquired  by  a  consolidated  group. 
,  Additionally,  the  proposed  regulations 
I  :Iarify  that  §  1.1502-76(c)  continues  to 
irovide  rules  for  the  filing  of  the 
eparate  return  for  a  corporation's  items 
or  the  period  not  included  in  the 
»nsolidated  return.  This  dociunent  also 
irovides  notice  of  a  public  hearing  on 
hese  proposed  regulations. 
)ATES:  Written  comments  must  be 
«ceived  by  March  10, 1999.  Outlines  of 
opics  to  be  discussed  at  the  pubUc 
hearing  scheduled  for  March  31, 1999, 
it  10  a.m.  must  be  received  by  March 
17, 1999. 

UDORESSES:  Send  submissions  to: 
DOM:CORP:R  (REG-106219-98), 
m  5226,  Internal  Revenue  Service, 
B  7604,  Ben  Franklin  Station, 
ashington,  DC  20044.  Submissions 
y  be  hand  deUvered  Monday  through 
riday  between  the  hoius  of  8  a.m.  and 
p.m.  to  CC:DOM:CORP:R  (REG- 
06219-98),  Courier  s  E)esk,  Internal 
{evenue  Service,  1111  Constitution 
\venue,  NW.,  Washington.  DC. 
Alternatively,  taxpayers  may  submit 
^mments  electronically  via  the  Internet 
jy  selecting  the  "Tax  Regs"  option  on 
he  IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 


site  at:  http://www.irs.ustreas.gov/prod/ 
tax__regs/comments.html.  The  public 
hearing  will  be  held  in  room  2615. 
Internal  Revenue  Building.  1111 
Constitution  Avenue,  NW.,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  )effi«y  L. 
Vogel,  (202)  622-7770;  concerning 
submissions,  the  hearing,  and/or  to  be 
placed  on  the  building  access  list  to 
attend  the  hearing,  LaNita  Van  Dyke, 
(202)  622-7180  (not  toll-free  numbers). 
SUPPLEHENTARY  INFORMATION: 

Background 

This  document  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  part  1)  under 
section  1502  of  the  Internal  Revenue 
Code  of  1986  (the  consolidated  return 
regulations).  The  amendments  apply  to 
acquisitions  by  a  consolidated  group  of 
at  least  eighty  percent  of  the  stock  of  an 
S  corporation.  When  a  consolidated  - 
group  acquires  an  S  corporation,  the 
interaction  of  the  consolidated  retiun 
regulations  and  the  subchapter  S  rules 
requires  the  filing  of  a  separate  return 
for  the  day  of  the  acquisition.  In  most 
situations,  complying  with  this 
requirement  results  in  an  lumecessaiy 
administrative  burden  for  taxpayers. 

The  proposed  regulations  also  clarify 
the  impact  of  the  1994  revisions  to 
§  1.1502-76(b)  (TD  8560. 1994-2  C.B. 
200).  The  1994  revisions  provided 
taxpayers  greater  certainty  and 
prevented  inconsistent  allocations  of 
items  between  a  separate  and  a 
consoUdated  return.  The  proposed 
regulations  clarify  that  the  due  date  for 
the  filing  of  the  separate  return  for  the 
period  not  included  in  the  consolidated 
return  continues  to  be  governed  by  the 
rules  in  §1.1502-76(c). 

Acquisition  of  an  S  Corporation 

Section  1.1502-76(b)(l)(i)  provides 
that  a  consolidated  return  must  include 
the  common  parent's  items  of  income, 
gain,  deduction,  loss,  and  credit  for  the 
consolidated  retiun  year  and  each 
subsidiary's  items  for  the  portion  of  the 
year  for  which  the  subsidiary  is  a 
member.  Generally  under  §  1.1502— 
76(b)(l)(ii)(A),  a  subsidiary  becomes  a 
member  of  the  consolidated  group  at  the 
end  of  the  day  on  which  its  status  as  a 
member  changes,  and  its  tax  year  ends 
at  that  time  for  all  Federal  income  tax 
purposes.  The  subsidiary's  items  for  the 
period  begiiming  on  the  day  after  it 
becomes  a  member  of  the  consolidated 
group  are  generally  included  in  the 
consolidated  retvim  of  the  group.  The 
subsidiary's  items  for  the  period  prior  to 
its  becoming  a  member  generally  are 
included  in  a  separate  return. 


A  small  business  corporation's 
selection  under  section  1362(a)  to  be  an 
S  corporation  terminates  under  section 
1362(d)(2)  if  it  ceases  to  be  a  small 
business  corporation.  A  small  business 
corporation  cannot  have  a  corporate 
shareholder.  Thus,  an  S  corporation 
election  terminates  when  the 
corporation  has  another  corporation  as  a 
shareholder.  The  termination  is  effective 
on  the  day  the  corporation  becomes  a 
shareholder.  When  the  termination  of  an 
S  corporation  election  becomes  effective 
on  any  day  other  than  the  first  day  of 
the  taxable  year,  the  taxable  year  in 
which  the  termination  occurs  is  an  S 
termination  year  under  section 
1362(e)(4l.  "The  S  termination  year  is 
comprised  of  a  short  taxable  year  for 
which  the  corporation  is  an  S 
corporation  (the  portion  of  the  S 
termination  year  ending  on  the  day 
before  the  terminating  event  occurs,  or 
S  short  year)  and  a  short  taxable  year  for 
which  the  corporation  is  a  C  corporation 
(the  remainder  of  the  S  termination 
year,  or  C  short  year). 

Under  section  1362(e)(6)(D),  if  there  is 
a  change  in  ownership  of  50  percent  or 
more  of  the  stock  in  a  corporation 
during  the  S  termination  year,  items  of 
income,  gain,  loss,  deduction,  and  credit 
must  be  allocated  between  the  S  short 
year  and  the  C  short  year  on  the  basis 
of  the  corporation's  normal  method  of 
accounting,  as  determined  under  section 
446  (also  referred  to  as  a  closing  of  the 
corporation's  books)  as  of  the  close  of 
the  S  short  year,  rather  than  a  daily 
proration  or  other  method.  The  S  short 
year  and  the  C  short  year  are  treated  as 
two  separate  taxable  years  for  most 
purposes.  Separate  returns  are  required 
for  the  S  short  year  and  the  C  short  year, 
and  the  due  date  for  the  S  short  year 
return  is  the  date  by  which  the  C  short 
year  return  must  be  filed. 

When  an  S  corporation  becomes  a 
member  of  a  consolidated  group,  the 
interaction  of  the  consolidated  return 
regulations  and  the  subchapter  S  rules 
results  in  the  corporation  having  three 
taxable  periods  for  the  year  of  the 
acquisition  for  which  Federal  income 
tax  returns  are  due:  (1)  an  S  short  year 
that  ends  on  the  day  before  the 
acquisition  by  the  consoUdated  group, 
(2)  a  C  short  year  consisting  solely  of  the 
day  of  the  acquisition,  and  (3)  a  short 
taxable  year  (included  in  the 
consolidated  retiun)  for  any  items 
occurring  after  the  day  of  the 
acquisition.  Although  three  separate 
taxable  periods  are  created  when  an  S 
corporation  becomes  a  member  of  a 
consolidated  group,  existing  rules 
preclude  an  allocation  of  items  properly 
attributable  to  either  the  C. short  year  or 
the  consolidated  year  to  the  S  short 


year,  for  example,  through  a  daily 
proration  of  the  items  attributable  to  the 
year  of  the  acquisition.  Section 
1362(e)(6)(D). 

The  IRS  and  Treasury  have 
determined  that  the  compliance  burdens 
associated  with  filing  a  separate  return 
for  the  day  that  an  S  corporation  is 
acquired  by  a  consolidated  group  are 
not  necessary  to  achieve  the  separate 
goals  of  section  1362(e)  and  the 
consolidated  return  regulations.  The 
proposed  regulations  will  eliminate  this 
requirement  in  most  situations,  while 
preserving  the  purpose  and  effect  of  the 
rules  under  section  1362(e).  These 
proposed  regulations  will  not  apply, 
however,  if  an  S  corporation  becomes  a 
member  of  a  consolidated  group  in  a 
qualified  stock  purchase  for  which  an 
election  under  section  338(g)  is  made.  If 
the  common  parent  of  the  consolidated 
group  and  the  shareholders  of  the  S 
corporation  jointly  make  a  section 
338(h)(10)  election,  the  administrative 
relief  provided  by  these  proposed 
regulations  is  unnecessary  because  the  S 
corporation  election  of  the  old  target 
corporation  does  not  terminate.  See 
§1.338(h)(10)-l(e)(2)(iv). 

Under  the  proposeid  regulations,  an  S 
corporation  will  become  a  member  of 
the  consolidated  group  at  the  beginning 
of  the  day  that  includes  the  acquisition, 
and  its  tax  year  will  end  for  all  Federal 
income  tax  purposes  at  the  end  of  the 
day  preceding  the  acquisition.  Thus, 
instead  of  three  short  taxable  years,  the 
corporation  will  have  two  short  taxable 
years  as  a  result  of  the  acquisition:  (1) 
the  period  ending  on  the  day  before  the 
S  corporation  joins  the  consolidated 
group,  which  will  be  treated  as  a  taxable 
year  in  which  the  corporation  was  an  S 
corporation,  and  (2)  the  period  during 
which  the  corporation  is  a  member  of 
the  consolidated  group.  The  termination 
of  an  S  corporation  election  under 
section  1362(d)(2)  continues  to  become 
effective  on  the  day  of  the  acquisition. 
However,  because  the  consolidated 
return  regulations  create  a  separate 
taxable  year  for  the  corporation,  the  first 
day  of  which  is  the  day  on  which  the 
S  corporation  election  terminates,  there 
is  no  S  termination  year  within  the 
meaning  of  section  1362(e)(4). 
Consequently,  section  1362(e) 
technically  does  not  apply  to  the 
corporation. 

Notwithstanding  that  there  is  no  there 
is  no  S  termination  year,  the  proposed 
regulations  provide  rules  similar  to 
those  that  would  have  applied  under 
section  1362(e).  Under  the  proposed 
regulations,  as  under  section 
1362(e)(1)(A),  the  S  corporation's  short 
taxable  year  ends  at  the  end  of  the  day 
preceding  the  date  of  the  acquisition. 


The  Federal  income  tax  return  for  the 
final  taxable  year  of  the  S  corporation 
will  be  due  at  the  earlier  of:  (1)  The  date 
the  S  corporation  return  would  have 
been  due  if  the  taxable  year  of  the  S 
corporation  did  not  end  or  (2)  the  date 
the  consolidated  group's  return  for  the 
taxable  year  that  includes  the 
acquisition  is  due. 

These  proposed  regulations  also 
preclude  the  availability  of  ratable 
allocation  under  §  1.1502-76(b)(2)(ii) 
and  (iii)  in  order  to  achieve  the  same 
results  that  would  have  obtained  if 
section  1362(e)(6)(D)  had  apphed. 
Accordingly,  if  an  S  corporation  joins  a 
consolidated  group  and  these  proposed 
regulations  apply,  then  items  must  be 
allocated  between  the  two  short  taxable 
years  that  begin  and  end  with  the 
corporation  joining  the  consolidated 
group  on  the  basis  of  a  closing  of  the 
books  rather  than  a  ratable  allocation  of 
the  type  that  would  have  been  available 
under  section  1362(e)(2)  (in  the  case  of 
the  termination  of  an  S  corporation 
election)  or  §  1.1502-76(b)(2)(ii)  and  (iii) 
(in  the  case  of  a  corporation  becoming 
or  ceasing  to  be  a  member  of  a 
consolidated  group). 

Due  Date  for  Separate  Return 

Section  1.1502-76(b)  provides 
guidance  regarding  the  items  to  be 
included  in  a  consolidated  return.  Items 
for  the  portion  of  a  year  not  included  in 
the  consolidated  return  must  be 
included  in  a  separate  return. 

Section  1.1502-76(b)(l)(ii)(A) 
provides  that  a  subsidiary  becomes  (or 
ceases  to  be)  a  member  of  the 
consolidated  group  at  the  end  of  the  day 
on  which  its  status  as  a  member 
changes,  and  its  tax  year  ends  at  that 
time  for  all  Federal  income  tax 
purposes.  Section  1.1502-76(b)(2)(i) 
generally  provides  that  the  returns  that 
end  and  begin  with  a  subsidiary 
becoming  (or  ceasing  to  be)  a  member  of 
the  consolidated  group  are  subject  to  the 
rules  of  the  Internal  Revenue  Code 
applicable  to  short  periods,  as  if  the 
subsidiary  ceased  to  exist  on  becoming 
a  member  (or  first  existed  on  becoming 
a  nonmember).  Section  1.1502-76(c) 
provides  rules  for  the  filing  of  the 
separate  return  for  the  period  the 
subsidiary  was  not  included  in  the 
consolidated  group. 

The  IRS  and  Treasury  are  concerned 
that  a  broad  appHcation  of  the 
provisions  of  §  1.1502-76(b)  could  be 
construed  to  require  an  accelerated 
filing  of  the  separate  return  by  the 
fifteenth  day  of  the  third  month 
following  the  end  of  the  short  taxable 
year  that  resulted  fit)m  the  corporation 
joining  or  leaving  the  consolidated 
group.  This  interpretation  would,  in 


effect,  override  the  provisions  in 

§  1.1502-76(c)  concerning  the  due  date 

for  the  filing  of  a  separate  return. 

The  IRS  and  Treasury  did  not  intend 
to  modify  the  due  date  for  the  separate 
return  for  the  period  not  included  in  the 
consolidated  return  by  the  changes  in 
§  1.1502-76(b)  (as  amended  by  TD 
8560).  This  proposed  regulation  clarifies 
that  §  1.1502-76(c)  continues  to  provide 
rules  for  the  filing  of  the  separate  return. 

Proposed  Effective  Date 

The  amendments  relating  to  the 
acquisition  of  a  corporation  that, 
immediately  before  becoming  a  member, 
had  an  election  under  section  1362(a)  in 
effect,  are  proposed  to  apply  to 
transactions  occurring  after  the  date 
final  regulations  are  published  in  the 
Federal  Register.  The  amendments 
relating  to  the  clarification  of  the  due 
date  for  the  separate  return  for  items  not 
included  in  the  return  of  a  consolidated 
group  are  proposed  to  apply  to 
corporations  that  became  or  ceased  to  be 
members  of  consolidated  groups  on  or 
after  January  1, 1995,  the  effective  date 
of  the  1994  amendments  to  §  1.1502- 
76(b). 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  is  hereby 
certified  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  nimiber  of  small  entities. 
This  certification  is  based  upon  the  fact 
that  the  proposed  regulations  will 
provide  administrative  relief  to  small 
entities  by  removing  the  administrative 
burden  of  fifing  a  separate  one-day 
return  currently  required  for  certain 
acquisitions.  Therefore,  a  Regulatory 
Flexibility  Analysis  under  the 
Regulatory  FlexibiUty  Act  (5  U.S.Q 
chapter  6)  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal 
RevenueCode,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
comments  that  are  submitted  timely  (a 
signed  original  and  eight  (8)  copies)  to 
the  IRS.  All  comments  will  be  made 
available  for  pubUc  inspection  and 
copying. 

A  puolic  hearing  has  been  scheduled 
for  March  31, 1999,  at  10  a.m.  in  room 
2615,  Internal  Revenue  Building, 
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I  111  Constitution  Avenue.  NW., 
iVashington,  DC.  Due  to  building 
^curity  procedures,  visitors  must  enter 
b[  the  10th  Street  entrance,  located 
petv\reen  Constitution  and  Pennsylvania 
I"  venues,  NW.  In  addition,  all  visitors 
niust  present  photo  identification  to 
fekiter  the  building.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  immediate 

E trance  area  more  than  15  minutes 
fore  the  hearing  starts.  For 
formation  about  having  your  name 
kilaced  on  the  building  access  list  to 
a  Uend  the  hearing,  see  the  FOR  FURTHER 
II IF0RMAT10N  CONTACT  section  of  this 
preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
^ply  to  the  hearing. 

Persons  that  wish  to  present  oral 
c  omments  at  the  hearing  must  submit 
\  mtten  comments  (a  signed  original  and 
( ight  (8)  copies)  by  March  10, 1999.  The 
I  utUne  of  topics  to  be  discussed  and  the 
i  me  to  be  devoted  to  each  topic  must 
I  e  received  by  Meirch  17, 1999. 

A  period  of  10  minutes  will  be 
I  Hotted  to  each  person  for  making 
Qomments. 

An  agenda  showing  the  scheduling  of 
1  le  speakers  will  be  prepared  after  the 
I  eadline  for  receiving  outlines  has 
tassed.  Copies  of  the  agenda  vnl\  be 
ivailable  free  of  charge  at  the  hearing. 

Drafting  information.  The  principal 
iuthor  of  these  regulations  is  Jeffrey  L. 
^ogel  of  the  Office  of  the  Assistant  Chief 
I  k)unsel  (Corporate),  IRS.  However, 
( ither  personnel  fi'om  the  IRS  and 
'  'reasury  Department  participated  in 
I  heir  development. 

Jst  of  Subjects  in  26  CFR  Part  1 

Income  taxes,  Reporting  and 
1  ecordkeeping  requirements. 

'roposed  Amendments  to  the 
legulations 

Accordingly,  26  CFR  part  1  is 
>roposed  to  be  amended  as  follows: 


>ART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
or  part  1  continues  to  read  in  part  as 
bllows: 

Authority:  26  U.S.C.  7805  •  *   * 
Section  1.1502-76  also  issued  under  26 
J.S.C.1502.  *   *  * 

Par.  2.  Section  1.1362-3  is  amended 
)y  adding  a  sentence  to  the  end  of 
)aragraph  (a)  to  read  as  follows: 

)  1 .1362-3    Treatment  of  S  termination 
fear. 

(a)  In  general.  *  *  •  See,  however, 
n.l502-76(b)(l)(ii)(A)(2)  for  special 
rules  for  an  S  election  that  terminates 
inder  section  1362(d)  immediately 


before  the  S  corporation  becomes  a 
member  of  a  consolidated  group  (within 
the  meaning  of  §  1.1502-l(h)). 

***** 

Par.  3.  Section  1.1502-76  is  amended 
as  follows: 

1.  The  text  of  paragraph  (b)(l){ii)(A)  is 
redesignated  as  paragraph 
(b)(l)(ii)(A)(I). 

2.  A  paragraph  heading  for  newly 
designated  paragraph(b)(l)(ii)(A)(l)  is 
added. 

3.  The  first  sentence  of  newly 
designated  paragraph(b)(l)(ii)(A)(l)  is 
revised. 

4.  Paragraph  (b)(l)(ii)(A)(2)  is  added. 

5.  Paragraph  (b)(2)(v)  is  redesignated 
as  paragraph(b)(2)(vi). 

6.  New  paragraph  (b)(2)(v)  is  added. 

7.  Paragraph  (b)(5)  is  redesignated  as 
paragraph  (b)(6). 

8.  Paragraph  (b)(4)  is  redesignated  as 
paragraph  (b)(5). 

9.  New  paragraph  (b)(4)  is  added. 

10.  Newly  designated  paragraph  (b)(5) 
is  amended  as  follows: 

a.  The  first  sentence  of  paragraph 
(b)(5),  Example  6(b)  is  revised. 

b.  The  second  sentence  of  paragraph 
(b)(5).  Example  6(c)  is  revised. 

c.  Example  7  is  added  to  paragraph 
(b)(5). 

11.  Newly  designated  paragraph 
(b)(6)(i)  is  revised. 

The  revisions  and  additions  read  as 
follows: 


§1.1502-76 
group. 


Taxable  year  of  memt>ers  of 


(b)*  *  *(1)*  *  * 

(ii)  *  *  *  (A)  *  *  *  ( J)  /n  general.  If 
a  corporation  (S),  other  than  one 
described  in  paragraph  (b)(l)(ii)(A)(2), 
becomes  or  ceases  to  be  a  member 
during  a  consolidated  return  year,  it 
becomes  or  ceases  to  be  a  member  at  the 
end  of  the  day  on  which  its  status  as  a 
member  changes,  and  its  tax  year  ends 
for  all  Federal  income  tax  purposes  at 
the  end  of  that  day.  *  *  * 

(2)  Special  rule  for  former  S 
corporations.  If  S  becomes  a  member  in 
a  transaction  other  than  in  a  qualified 
stock  piuchase  for  which  an  election 
under  section  338(g)  is  made,  and 
immediately  before  becoming  a  member 
an  election  imder  section  1362(a)  was  in 
effect,  then  S  will  become  a  member  at 
the  beginning  of  the  day  the  termination 
of  its  S  corporation  election  is  effective. 
S's  tax  year  ends  for  all  Federal  income 
tax  purposes  at  the  end  of  the  preceding 
day.  This  paragraph  (b)(l)(ii)(A)(2) 
applies  to  transactions  occurring  after 
the  date  that  final  regulations  are 
pubUshed  in  the  Federal  Register. 


(2) 


(v)  Acquisition  of  S  corporation.  If  a 
corporation  is  acquired  in  a  transaction 
to  which  paragraph  (b)(l)(ii)(A)(2)  of 
this  section  applies,  then  paragraphs 
(b)(2)(ii)  and  (iii)  of  this  section  do  not 
apply  and  items  of  income,  gain,  loss, 
deduction,  and  credit  are  assigned  to 
each  short  taxable  year  on  the  basis  of 
the  corporation's  normal  method  of 
accounting  as  determined  under  section 
446.  This  paragraph  (b)(2)(v)  applies  to 
transactions  occurring  after  the  date  that 
final  regulations  are  published  in  the 
Federal  Register. 
***** 

(4)  Determination  of  due  date  for 
separate  return.  Paragraph  (c)  of  this 
section  contains  rules  for  the  filing  of 
the  separate  return  referred  to  in  this 
paragraph  (b).  In  applying  paragraph  (c) 
of  this  section,  the  due  date  for  the  filing 
of  S's  separate  return  shall  also  be 
determined  without  regard  to  the  ending 
of  the  tax  year  under  paragraph  (b)(l)(ii) 
of  this  section  or  the  deemed  cessation 
of  its  existence  under  paragraph  (b)(2)(i) 
of  this  section. 

•  *        •        *        • 

(5)*   *   * 

Example  6.  Allocation  of  partnership 
items.  *  *  * 

(b)  Analysis.  Under  paragraph  (b)(2)(vi)(A) 
of  this  section,  T  is  treated,  solely  for 
purposes  of  determining  T's  tax  year  in 
which  the  partnership's  items  are  included, 
as  selling  or  exchanging  its  entire  interest  in 

the  partnership  as  of  P's  sale  of  T  stock. 

*  *  * 

(c)  Controlled  partnership.  •  *  •  Under 
paragraph(b)(2)(vi)(B)  of  this  section.  T's 
distributive  share  of  the  partnership  items  is 
treated  as  T's  items  for  purposes  of  paragraph 
(b)(2)  of  this  section.  *  *  * 

Example  7.  Acquisition  of  S  corporation. 
(a)  Facts.  Z  is  a  small  business  corporation 
for  which  an  election  under  section  1362(a) 
was  in  effect  at  all  times  since  Year  1.  At  all 
times,  Z  had  only  100  shares  of  stock 
outstanding,  all  of  which  were  owned  by 
individual  A.  On  July  1  of  Year  3.  P  acquired 
all  of  the  Z  stock.  P  does  not  make  an 
election  under  section  338(g)  with  respect  to 
its  purchase  of  the  Z  stock. 

(b)  Analysis.  As  a  result  of  P's  acquisition 
of  the  Z  stock,  Z's  election  under  section 
1362(a)  terminates.  See  sections  1361(b)(l)(B] 
and  1362(d)(2).  Z  is  required  to  join  in  the 
filing  of  the  P  consolidated  return.  See 
§  1.1502-75.  Z's  tax  year  ends  for  all  Federal 
income  tax  purposes  on  June  30  of  Year  3. 
If  no  extension  of  time  is  sought,  Z  must  file 
a  separate  return  for  the  period  from  January 
1  tlirough  June  30  of  Year  3  on  or  before 
March  15  of  Year  4.  See  paragraph  (b)(4)  of 
this  section.  Z  will  become  a  member  of  the 
P  consolidated  group  as  of  July  1  of  Year  3. 
See  paragraph  (b)(l)(ii)(A)(2)  of  this  section. 
P  group's  Year  3  consolidated  return  will 
include  Z's  items  from  July  1  to  December  31 
of  Year  3. 

(6)  Effective  date — (i)  General  rule. 
Except  as  provided  in  paragraphs 
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(b)(l){ii)(A)(2)  and  (b)(2)(v)  of  this 
section,  this  paragraph  (b)  applies  to 
corporations  becoming  or  ceasing  to  be 
members  of  consolidated  groups  on  or 
after  January  1, 1995. 
•        •        «        »        » 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
(FR  Doc.  9»-32932  Filed  12-16-98;  8:45  am) 
■H.UNQ  COOE  4830-01-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service  ^ 

26  CFR  Parti 
IREG-245562-0«] 
RIN  1545-nAU46 

Relief  From  Disqualification  for  Plans 
Accepting  Rollovers 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTKM:  Proposed  regulations; 
amendment. 


SUMMARY:  This  docimient  contains  an 
amendment  to  the  proposed  regulations 
that  implements  section  1509  of  the 
Taxpayer  Rehef  Act  of  1997  (TRA  '97). 
The  proposed  regulations  provide 
guidance  on  the  qualification  of 
retirement  plans  which  accept  rollover 
contributions  from  employees.  This 
amendment  to  the  proposed  regulations 
clarifies  that  it  is  not  necessary  for  the 
distributing  plan  to  have  a  favorable  IRS 
determination  letter  in  order  for  the 
receiving  plan  administrator  to  reach  a 
reasonable  conclusion  that  a 
contribution  is  a  valid  rollover 
contribution.  This  amendment  applies 
to  any  qualified  retirement  plan 
receiving  or  distributing  eligible  rollover 
distributions^ 

DATES:  Written  comments  must  be 
received  by  March  17, 1999. 
ADDRESSES:  Send  submissions  to 
CC:DOM:CORP.R  (REG-245562-96). 
room  5226,  Internal  Revenue  Service, 
POB  7604,  Ben  Franklin  Station, 
Washington,  DC  20044.  hi  the 
alternative,  submissions  may  be  hand 
delivered  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  5  p.m 
to  CC:DOM:CORP:R  (REG-245562-96), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW., 
Washington,  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  Internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.ustreas.gov/prod/ 
tax regs/comments.htnil. 


FOR  FURTHER  INFORMATION  CONTACT: 
Marjorie  Hoffinan,  (202)  622-6030  (not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  September  22, 1995,  Final  Income 
Tax  Regulations  (TD  8619)  under 
sections  401(a)(31)  and  402(c)  were 
published  in  the  Federal  Register  (60 
FR  49199).  The  final  regulations  provide 
guidance  for  complying  with  the 
Unemployment  Compensation 
Amendments  of  1992  (UCA).  A 
proposed  amendment  to  the  regulations 
imder  section  401(a)(31)  was  pubUshed 
in  the  Federal  Register  on  September 
19,  1996  (REG-245562-96)  (61  FR 
49279). 

UCA  expanded  the  types  of 
distributions  from  a  qualified  plan  that 
are  eligible  to  be  rolled  over  to  an 
individual  retirament  account  or 
individual  retirement  annuity,  or  to 
another  qualified  plan  that  accepts 
rollovers  (collectively  referred  to  as 
eUgible  retirement  plans).  Such 
distributions  are  referred  to  as  eligible 
rollover  distributions.  UCA  also  added  a 
new  qualification  provision  imder 
section  401(a)(31)  that  requires  qualified 
plans  to  provide  employees  with  a 
direct  rollover  option.  Under  a  direct 
rollover  option,  an  employee  may  elect 
to  have  an  eligible  rollover  distribution 
paid  directly  to  an  ehgible  retirement 
plan.  The  direct  rollover  option  is 
provided  in  addition  to  the  pre-existing 
rollover  provisions  under  section  402. 
Thus,  an  employee  who  receives  an 
ehgible  rollover  distribution  but  who 
does  not  elect  a  direct  rollover  still  has 
the  option  to  roll  over  the  distribution 
to  an  eligible  retirement  plan  within  60 
days  of  receipt. 

The  final  regulations  under  section 
401(a)(31)  provide  that  a  plan  that 
accepts  a  direct  rollover  from  another 
plan  vwU  not  fail  to  satisfy  section 
401(a)  or  403(a)  merely  because  the  plan 
making  the  distribution  is,  in  fact,  not 
qualified  imder  section  401(a)  or  403(a) 
at  the  time  of  the  distribution  if,  prior 
to  accepting  the  rollover,  the  receiving 
plan  reasonably  concluded  that  the 
distributing  plan  was  quahfied  under 
section  401(a)  or  403(a).  The  regulations 
provide,  by  way  of  example,  that  the 
receiving  plan  may  reasonably  conclude 
that  the  distributing  plan  was  qualified 
under  section  401(a)  or  403(a)  where, 
before  the  receiving  plan  accepted  the 
rollover,  the  plan  administrator  of  the 
distributing  plan  provided  the  receiving 
plan  with  a  statement  that  the 
distributing  plan  had  received  an  IRS 
determination  letter  indicating  that  the 
plan  was  quaUfied. 


The  relief  provided  in  the  1996 
proposed  regulations  under  section 
401(a)(31)  would  expand  and  clarify  the 
guidance  previously  issued  in  the  Final 
Income  Tax  Regulations  under  sections 
401(a)(31)  and  402(c).  First,  the 
proposed  regulations  would  clarify  and 
expand  the  reUef  from  disqualification 
currently  provided  for  plans  that  accept 
direct  rollovers.  The  protection  would 
be  expanded  to  be  available  not  only  if 
the  plan  administrator  reasonably 
concludes  the  distributing  plan  is 
qualified  under  section  401(a)  or  403(a) 
(even  if  later  it  is  determined  that  the 
distributing  plan  is  not  a  qualified  plan), 
but  also  if  the  plan  administrator 
reasonably  concludes  that  a  distribution 
meets  the  other  requirements  to  be  an 
eligible  rollover  distribution  (but  later  it 
is  determined  that  this  conclusion  was 
incorrect).  Second,  the  regulations 
would  extend  this  expanded  relief  from 
disqualification  to  plans  that  accept 
rollover  contributions  other  than  direct 
rollover  contributions. 

The  1996  proposed  regulations  do  not 
mandate  any  particular  documentation 
or  procedures  that  a  plan  administrator 
must  use  in  order  to  reach  a  reasonable 
conclusion  that  a  rollover  is  vaUd.  The 
1996  proposed  regulations  contain  a 
series  of  examples  to  illustrate  the  types 
of  documentation  and  procedures  that 
would  be  sufficient  to  support  this 
conclusion.  In  each  example,  the 
employee  making  the  rollover 
contribution  provides  the  plan 
administrator  with  a  letter  from  the  plan 
administrator  of  the  distributing  plan 
stating  that  the  distributing  plan  has 
received  an  IRS  determination  letter 
indicating  that  the  distributing  plan  is 
qualified  imder  section  401(a).  In 
response  to  concerns  that  the  examples 
might  be  read  to  imply  that  only  a 
distribution  from  a  plan  with  a  favorable 
IRS  determination  letter  could  support  a 
reasonable  conclusion  that  a  rollover 
was  vahd,  section  1509  of  TRA  '97 
directs  the  IRS  to  issue  guidance 
clarifying  that  it  is  not  necessary  for  the 
distributing  plan  to  have  a  favorable  IRS 
determination  letter  in  order  for  the 
plan  administrator  of  the  receiving  plan 
to  reasonably  conclude  that  a 
contribution  is  a  valid  rollover 
contribution. 

Explanation  of  Provisions 

This  amendment  to  the  1996 
proposed  regulations  is  being  issued  in 
response  to  the  congressional  directive 
in  section  1509  of  TRA  '97  to  clarify  that 
it  is  not  necessary  for  a  distributing  plan 
to  have  a  favorable  IRS  determination 
letter  in  order  for  the  receiving  plan 
administrator  to  reasonably  conclude 
that  a  contribution  is  a  valid  rollover 
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c;:intribution.  Accordingly,  the  proposed 
r ;  ;ulations  have  been  amended  to 
provide  explicitly  that  it  is  not 
n  acessary  for  the  distributing  plan  to 
h  ave  a  favorable  IRS  determination 
If  Iter  in  order  for  the  plan  administrator 
of  the  receiving  plan  to  reach  a 
r^sonable  conclusion  that  a 
cjtjiitribution  is  a  valid  rollover 
cJ4ntribution.  In  addition,  an  example 
his  been  added  in  which  an  employee 
qoes  not  provide  a  statement  from  the 
ji^an  administrator  of  the  distributing 
plan  that  the  distributing  plan  has 
eived  a  favorable  IRS  determination 
ter,  but  provides  a  statement  from  the 
stributing  plan  administrator  relating 
the  qualification  of  the  distributing 
an.  Of  course,  this  example  and  the 
er  examples  in  the  1996  proposed 
ulations  are  not  intended  to  describe 
e  only  types  of  information  that  a  plan 
dministrator  can  find  to  be  sufficient 
d,  thus,  the  examples  are  not 
tended  to  preclude  reliance  on  other 
pes  of  information,  such  as  opinions 
(ir  statements  regarding  the  plan's 
salification  provided  by  appropriate 
k°ofessionals  expert  in  plan 
alification  requirements. 

lecial  Analyses 

It  has  been  determined  that  this  notice 
proposed  rulemaking  is  not  a 
gnificant  regulatory  action  as  defined 
a  EO  12866.  Therefore,  a  regulatory 
^sessment  is  not  required.  It  also  has 
en  determined  that  section  553(b)  of 
e  Administrative  Procedure  Act  (5 
.S.C.  chapter  5)  does  not  apply  to  these 
^ulations,  and  because  the  regulation 
les  not  impose  a  collection  of 
nformation  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
:  lapter  6)  does  not  apply.  Pursuant  to 
>  sction  7805(f)  of  the  Internal  Revenue 
I  ode,  this  notice  of  proposed 
•  ilemaking  will  be  submitted  to  the 
I  hief  Counsel  for  Advocacy  of  the  Small 
:  usiness  Administration  for  comment 
]  n  its  impact  on  small  business. 

comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
c  onsideration  will  be  given  to  any 
vn-itten  comments  (a  signed  original  and 
aight  (8)  copies)  or  comments 
transmitted  via  Internet  that  are 
submitted  timely  to  the  IRS.  All 
comments  will  be  available  for  public 
inspection  and  copying. 

A  public  hearing  may  be  scheduled  if 
requested  in  writing  by  a  person  that 
timely  submits  written  comments.  If  a 
public  hearing  is  scheduled,  notice  of 
t  le  date,  time,  and  place  for  the  hearing 


will  be  published  in  the  Federal 
Register. 

Drafting  information.  The  principal 
author  of  these  regulations  is  Pamela  R. 
Kinard,  Office  of  the  Associate  Chief 
Counsel  (Employee  Benefits  and  Exempt 
Organizations),  IRS.  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Par.  2.  Section  1.401(a)(31)-l  as 
proposed  on  September  19, 1996,  at  61 
FR  49279,  is  amended  as  follows: 

1.  Under  Q&A-14.  paragraph  (a)  is 
amended  by  adding  a  sentence 
immediately  after  the  second  sentence. 

2.  Under  Q&A-14,  paragraph  (c)  is 
amended  by  redesignating  Example  2 
and  Example  3  as  Example  3  and 
Example  4  respectively,  and  adding  a 
new  Example  2. 

The  additions  read  as  follows: 

§  1 .401  (a)(31  H    Requirement  to  offer 
direct  roilover  of  eligible  rollover 
distributions;  questions  and  answers. 

***** 

A-14:  (a)  Acceptance  of  Invalid 
Rollover  Contribution.  "   *   *  While 
evidence  that  the  distributing  plan  is  the 
subject  of  a  determination  letter  from 
the  Commissioner  indicating  that  the 
distributing  plan  is  qualified  would  be 
useful  to  the  receiving  plan 
administrator  in  reasonably  concluding 
that  the  contribution  is  a  valid  rollover 
contribution,  it  is  not  necessary  for  the 
distributing  plan  to  have  such  a 
determination  letter  in  order  for  the 
receiving  plan  administrator  to  reach 
that  conclusion.  *  *  * 
***** 

(c)  Examples,  f::*^ 

Example  2.  (a)  The  facts  are  the  same  as 
Example  1,  except  that,  instead  of  the  letter 
provided  in  paragraph  (c)  of  Example  J, 
Employee  A  provides  the  plan  administrator 
of  Plan  M  with  a  letter  from  the  plan 
administrator  of  Plan  O  representing  that 
Plan  O  satisfies  the  requirements  of  section 
401(a)  (or  representing  that  Plan  O  is 
intended  to  satisfy  the  requirements  of 
section  401(a)  and  that  the  administrator  of 
Plan  O  is  not  aware  of  any  Plan  O  provision 


or  operation  that  would  result  in  the 
disqualification  of  Plan  O). 

(b)  Based  upon  such  a  letter,  absent 
facts  to  the  contrary,  a  plan 
administrator  may  reasonably  conclude 
that  Plan  O  is  qualified  and  that  the 
amount  paid  as  a  direct  rollover  is  an 
eligible  rollover  distribution. 
***** 

John  M.  Dalrymiile, 

Acting  Deputy  Commissioner  of  Internal 

Revenue. 

(FR  Doc.  98-32931  Filed  12-16-98:  8:45  am) 

BILLINQ  CODE  4830-01-U 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  49 

[REG-11862a-«7] 
BIN  1545-AV63 

Communications  Excise  "'"ax:  Prepaid 
Telephone  Cards 

agency:  Internal  Revenu--  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  hc?anng. 


SUMMARY:  This  document  ;ontains 
proposed  rules  for  the  application  of  the 
communications  excise  tax  to  prepaid 
telephone  cards  (PTCs)  The  regulations 
implement  certain  changes  made  by  the 
Taxpayer  Relief  Act  of  1997.  They  affect 
certain  telecomnmnications  carriers, 
resellers,  and  purchasers  of  PTCs.  This 
document  also  provides  notice  of  a 
public  hearing  on  these  pr-^posed 
regulations. 

DATES:  Written  comments  must  be 
received  by  March  17,  1999.  Outhnes  of 
topics  to  be  discussed  at  the  public 
hearing  scheduled  for  May  5. 1999, 
must  be  received  by  April  14,  1999. 
ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (REG-1 18620-97), 
room  5226,  Internal  Revenue  Service, 
POB  7604,  Ben  Franklin  Station. 
Washington,  DC  20044.  Submissions 
may  be  hand  delivered  Monday  through 
Friday  between  the  hours  of  8  a.m.  and 
5  p.m.  to:  CC:DOM:CORP:R  (REG- 
118620-97),  Courier's  Desk,  Internal 
Revenue  Service,  1111  Constitution 
Avenue,  NW.,  Washington,  DC. 
Alternatively,  taxpayers  may  submit 
comments  electronically  via  the  Internet 
by  selecting  the  "Tax  Regs"  option  on 
the  IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.ustreas.gov/prod/ 

tax regs/comments.html.  The  public 

hearing  will  be  held  in  room  2615. 
Internal  Revenue  Building,  xlll 


I <ir.l 
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Constitution  Avenue  NW.,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  hearing,  submission  of 
written  comments,  and  to  be  placed  on 
the  building  access  list  to  attend  the 
hearing,  LaNita  VanDyke,  (202)  622- 
7180;  concerning  the  regulations, 
Bernard  H.  Weberman  (202)  622-3130 
(not  toll-free  numbers). 

SUPPLEMENTARY  INFORMATION: 
Paperwork  Reduction  Act 

The  collection  of  infonnation 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget,  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503.  with  copies  to 
the  hitemal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer,  OP:FS:FP, 
Washington,  DC  20224.  Comments  on 
the  collection  of  infonnation  should  be 
received  by  February  16.  1999. 
Comments  are  specifically  requested 
concerning: 

Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Internal  Revenue  Service,  including 
whether  the  information  will  have 
practical  utihty; 

The  accuracy  of  the  estimated  burden 
associated  with  the  proposed  collection 
of  information  (see  below); 

How  the  quality.  utiUty.  and  clarity  of 
the  information  to  be  collected  may  be 
enhanced; 

How  the  burden  of  complying  with 
the  proposed  collection  of  infonnation 
may  be  minimized,  including  through 
the  application  of  automated  collection 
techniques  or  other  forms  of  infonnation 
technology;  and 

Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  service  to  provide 
infonnation. 

The  collection  of  infonnation  in  this 
proposed  regulation  is  in  §  49.4251- 
4(d)(2).  This  information  is  required  to 
document  the  status  of  certain 
purchasers  of  PTCs.  The  collection  of 
information  is  required  to  obtain  a 
benefit.  The  likely  respondents  and 
recordkeepers  are  businesses  and  small 
businesses. 

Estimated  toted  annual  reporting 
burden:  24  hours. 

Estimated  average  burden  per 
respondent:  .25  hour. 


Estimated  number  of  respondents:  96. 

Estimated  annual  frequency  of 
responses:  On  occasion. 

Estimated  total  annual  recordkeeping 
burden:  10  hours. 

Estimated  average  annual  burden  per 
recordkeeper:  1.2  hours. 

Estimated  number  of  recordkeepers: 
8. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigneid  by  the  Office  of 
Management  and  Budget. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

Section  4251  imposes  a  3  percent 
excise  tax  on  amounts  paid  for  three 
communications  services:  local 
telephone  service,  toll  telephone 
service,  and  teletypewriter  exchange 
service.  The  tax  is  paid  by  the  person 
paying  for  those  communications 
services  and,  under  section  4291,  is 
collected  by  the  person  receiving  that 
payment. 

Section  1034  of  the  Taxpayer  Relief 
Act  of  1997  added  section  4251(d), 
effective  November  1, 1997,  which 
provides  special  rules  for  the  treatment 
of  PTCs.  Under  section  4251(d),  a  PTC 
is  any  card  or  similar  arrangement  that 
permits  its  holder  to  obtain 
communications  services  and  to  pay  for 
such  services  in  advance.  The  face 
amount  of  the  PTC  is  treated  as  an 
amount  paid  for  communications 
services  and  that  amount  is  treated  as 
paid  when  the  PTC  is  transferred  by  any 
telecommimications  carrier  to  any 
person  that  is  not  a  carrier. 

Explanation  of  Provisions 

These  proposed  regulations  provide 
rules  relating  to  the  imposition  of  tax, 
the  determination  of  the  face  amount 
upon  which  tax  is  imposed,  and  the 
identification  of  the  person  liable  for  tax 
and  the  i>erson  responsible  for 
collecting  tax.  The  purpose  of  the  rules 
for  determining  the  face  amount  is  to 
implement  Congressional  intent  that  the 
tax  be  imposed  on  a  PTC's  retail  value, 
whether  a  carrier  sells  a  PTC  at  retail  or 
at  wholesale  to  a  transferee  reseller.  In 
certain  limited  circiunstances,  these 
rules  permit  the  use  of  a  safe  harbor 
under  which  the  face  amoimt  is  equal  to 
$0.30  per  minute  of  service  provided. 
Because  the  IRS  and  Treasury  expect  the 


retail  value  of  PTCs  to  change  over  time 
and  intend  to  review  the  per-minute  rate 
at  regular  intervals,  this  safe  harbor 
expires  on  December  31,  2001. 

r  or  purposes  of  determining  whether 
a  transferor  is  a  carrier  and  whether  a 
transferee  is  a  person  that  is  not  a 
carrier,  the  proposed  regulations  adopt 
the  definition  of  telecommunications 
carrier  used  by  the  Federal 
Communications  Commission.  In 
general,  this  definition  treats  any 
provider  of  telecommimications  service 
as  a  telecommunications  carrier.  In 
addition,  the  proposed  regulations 
provide  that  a  transferor  carrier  is  not 
responsible  for  collecting  the  tax  if  it 
has  been  notified,  in  writing,  by  the 
purchaser  of  the  purchaser's  status  as  a 
carrier  and  has  no  reason  to  believe 
otherwise.  Providing  that  notification 
does  not  relieve  the  purchaser  bora 
liabiUty  for  tax  if  the  purchaser  is  not, 
in  fact,  a  carrier.  Furthermore,  the  rules 
in  the  Excise  Tax  Procedural 
Regulations  (26  CFR  part  40)  relating  to 
collectors  of  tax  under  chapter  33  of  the 
Internal  Revenue  Code  do  not  apply  to 
noncarrier  purchasers. 

Ehxring  the  development  of  the 
proposed  regulations,  the  IRS  and 
Treasvuy  received  inquiries  concerning, 
the  treatment  of  multi-use  cards  and 
enhanced  services  cards.  Multi-use 
cards  are  PTCs  that  can  also  be  used  to 
piutihase  items  other  than 
communications  services,  such  as  gas, 
groceries,  etc.  Enhanced  services  cards 
are  PTCs  that  can  also  be  used  to 
purchase  nontaxable  informational 
services  such  as  stock  quotations  or 
access  to  a  900  number.  The  proposed 
regulations  do  not  include  special  rules 
for  multi-use  or  enhanced  services 
cards.  However,  the  IRS  and  Treasury 
request  comments  on  this  issue. 

The  regulations  are  proposed  to  be 
effective  at  the  beginning  of  the  first 
calendar  quarter  after  they  are  pubUshed 
as  final  regulations.  Carriers  and 
transferees  may,  however,  rely  on  the 
proposed  rules  in  determining  the 
treatment  of  PTCs  transferred  before  the 
effective  date. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations.  It  is  hereby  certified  that  the 
collection  of  information  in  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
munber  of  small  entities.  This 
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cettificatioD  is  based  on  the  fact  that  the 
time  required  to  prepare  or  retain  the 
n^fication  is  minimal  and  will  not 
h^e  a  significant  impact  on  those  small 
eiijtities  that  are  required  to  provide 
nldtification.  Furthermore,  notification  is 
pirpvided  only  once  to  each  seller. 
Accordingly,  a  Regulatory  Flexibility 
Analysis  under  the  Regulatory 
Flexibihty  Act  (5  U.S.C.  chapter  6)  is 
It  required.  Pursuant  to  section  7805(f) 
the  Internal  Revenue  Code,  this 
Itice  of  proposed  rulemaking  will  be 
submitted  to  the  Chief  Counsel  for 

[vocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

imments  and  Public  Hearing 

Before  these  proposed  regulations  are 

lopted  as  final  regulations, 
_  jnsideration  will  be  given  to  any 
lititten  comments  (a  signed  original  and 
^i^t  (8)  copies)  that  are  submitted 
timely  to  the  KS.  All  comments  will  be 
aiailable  for  public  inspection  and 

|Ta  public  hearing  has  been  scheduled 
for  Wednesday,  May  5, 1999,  at  10  a.m. 
iin  room  2615,  Internal  Revenue 
miilding,  1111  Constitution  Avenue 
14W.,  Washington,  DC.  Due  to  building 
iacurity  procediues,  visitors  must  enter 
itt  the  10th  Street  entrance,  located 
b  )tween  Constitution  and  Pennsylvania 
fi  venues,  NW.  In  addition,  all  visitors 
n  [ust  present  photo  identification  to 
^ter  the  buildii^.  Because  of  access 
testrictions,  visitors  will  not  be 
knitted  beyond  the  immediate 
ihtrance  area  more  than  15  minutes 
if  ore  the  hearing  starts.  For 
iformation  about  having  a  visitor's 
me  placed  on  the  building  access  list 
t6  attend  the  hearing,  see  the  FOR 
BJRTHER  MFORMATION  CONTACT  caption. 

An  outline  of  the  topics  to  be 
discussed  and  the  time  to  be  devoted  to 
^{ach  topic  (a  signed  original  and  eight 
t^)  copies)  must  be  submitted  by  any 
person  that  wishes  to  present  oral 
|c»mments  at  the  hearing.  Outlines  must 
be  received  by  April  14, 1999. 
\\  The  rules  of  26  CFR  6G1.601(a)(3) 
^pply  to  the  hearing.  A  period  of  10 
rtiinutes  will  be  allotted  to  each  person 
mr  making  comments. 
An  agenda  showing  the  schediding  of 

the  speakers  will  be  prepared  after  the 
deadline  for  receiving  requests  to  speak 
has  passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 
:    Drafting  Information.  The  principal 
Author  of  these  regulations  is  Bernard  H. 
i  Weberman,  Office  of  Assistant  Chief 
Counsel  (Passthroughs  and  Special 
Industries).  However,  other  personnel 
from  the  IRS  and  Treasury  Department 
twrticipated  in  their  development. 


List  of  Subfecta  in  26  CFR  Part  49 

Excise  taxes.  Reporting  and 
recordkeeping  requirements,  Telephone, 
Transportation. 

Proposed  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  49  is 
proposed  to  be  amended  as  follows: 

PART  49— FACILITIES  AND  SERVICES 
EXCISE  TAXES 

Paragraph  1.  The  authority  citation 
for  part  49  is  revised  to  read  as  follows: 

Authority:  26  U.S.C.  7805,  unless 
otherwise  noted. 

Section  49.4251-4  also  issued  under  26 
U.S.C  4251(d). 

Par.  2.  Section  49.4251-4  is  added  to 
read  as  follows: 

{49.4251-4    Prepaid  telaptionecante. 

(a)  In  general.  In  the  case  of 
communications  services  acquired  by 
means  of  a  prepaid  telephone  card 
(PTC),  the  face  amount  of  the  PTC  is 
treated  as  an  amount  paid  for 
communications  services  and  that 
amoimt  is  treated  as  paid  when  the  PTC 
is  transferred  by  any  carrier  to  any 
person  that  is  not  a  carrier.  This  section 
provides  rules  for  the  application  of  the 
section  4251  tax  to  PTCs. 

(b)  Definitions. 

Carrier  means  a  telecommunications 
carrier  as  defined  in  47  U.S.C.  153. 

Comparable  PTC  means  a  ourently 
available  dollar  card  or  tarifiied  unit  card 
(other  than  a  PTC  transferred  in  bulk  or 
under  special  dnnimstances,  such  as  for 
promotional  piuposes)  that  provides  the 
same  type  and  amoimt  of 
communications  services  as  the  PTC  to 
which  it  is  being  compared. 

Dollar  card  means  a  PTC  the  value  of 
which  is  designated  by  the  carrier  in 
dollars  (even  if  also  designated  in  units 
of  service),  provided  that  the  designated 
value  is  not  less  than  the  amount  for 
which  the  PTC  is  expected  to  be  sold  to 
a  holder. 

Holder  means  a  person  that  purchases 
other  than  for  resale. 

Prepaid  telephone  card  (PTC)  means 
a  card  or  similir  arrangement  that 
permits  its  holder  to  obtain  a  fixed 
amount  of  communications  services  by 
means  of  a  code  (such  as  a  personal 
identification  number  (PIN))  or  other 
access  device  provided  by  the  carrier 
and  to  pay  for  those  services  in  advance. 

Ton/j  means  a  sdiedule  of  rates  and 
regulations  filed  by  a  carrier  with  the 
Federal  Communications  Commission. 

Tariffed  unit  card  means  a  imit  card 
that  is  transferred  by  a  carrier — 

(1)  To  a  holder  at  a  price  that  does  not 
exceed  the  designated  niunber  of  units 


on  the  PTC  multiplied  by  the  carrier's 
tariffed  price  per  imit;  or 

(2)  To  a  transferee  reseller  subject  to 
a  contractual  or  other  arrangement 
imder  which  the  price  at  which  the  PTC 
is  sold  to  a  holder  will  not  exceed  the 
designated  number  of  units  on  the  PTC 
midtiplied  by  the  carrier's  tariffed  price 
per  unit. 

Transferee  means  the  first  person  that 
is  not  a  carrier  to  whom  a  PTC  is 
transferred  by  a  carrier. 

Transferee  reseller  means  a  transferee 
that  purchases  a  PTC  for  resale. 

Unit  card  means  a  PTC  other  than  a 
dollar  card. 

Untariffed  unit  card  means  a  unit  card 
other  than  a  tariffed  unit  card. 

(c)  Determination  of  face  amount — (1) 
Dollar  card.  The  face  amount  of  a  dollar 
card  is  the  designated  dollar  value. 

(2)  Tariffed  unit  card.  The  face 
amount  of  a  tariffed  unit  card  is  the 
designated  number  of  units  on  the  PTC 
multiplied  by  the  tariffed  price  per  unit. 

(3)  Untariffed  unit  card—{i]  Transfer 
to  holder.  The  face  amoimt  of  an 
imtariffed  unit  card  transferred  by  a 
carrier  to  a  holder  is  the  amount  for 
which  the  carrier  sells  the  PTC  to  the 
holder. 

(ii)  Transfer  to  transferee  rese//er— (A) 
In  general.  The  face  amount  of  an 
untariffed  unit  card  transferred  by  a 
carrier  to  a  transferee  reseller  is,  at  the 
option  of  the  carrier — 

(1)  The  highest  amoimt  for  which  the 
carrier  sells  an  identical  PTC  to  a  holder 
that  ordinarily  would  not  be  expected  to 
buy  more  than  one  such  PTC  at  a  time 
(if  the  carrier  makes  such  sales  on  a 
regular  and  arm's-length  basis)  or  the 
face  amount  of  a  comparable  PTC  (if  the 
carrier  does  not  make  such  sales  on  a 
regular  and  arm's-length  basis); 

(2)  165  percent  of  the  amount  for 
which  the  carrier  sells  the  PTC  to  the 
transferee  reseller  (including  in  that 
amount,  in  addition  to  any  sum  certain 
fixed  at  the  time  of  the  sale,  any 
contingent  amount  per  unit  multipUed 
by  the  designated  number  of  imits  on 
the  PTC);  or 

(3)  If  the  PTC  is  transferred  before 
January  1 ,  2002,  and  is  of  a  type  that 
ordinarily  is  used  entirely  for  domestic 
communications  service,  $0.30 
multiplied  by  the  maximum  number  of 
minutes  of  domestic  communications 
service  on  the  PTC. 

(B)  Sales  not  at  arm's  length.  In  the 
case  of  a  transfer  of  an  untariffed  unit 
card  by  a  carrier  to  a  transferee  reseller 
otherwise  than  through  an  arm's-length 
transaction,  the  fair  market  retail  value 
of  the  PTC  shall  be  substituted  for  the 
amount  determined  in  paragraph 
(c)(3)(u)(A)(2)  of  this  section. 
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(4)  Exclusion.  Any  separately  stated 
state  or  local  tax  imposed  on  the 
furnishing  or  sale  of  communications 
services  and  any  separately  stated 
section  4251  tax  are  disregarded  in 
determining,  for  purposes  of  this 
paragraph  (c),  the  amount  for  which  a 
PTC  is  sold. 

(d)  LiabUityfor  fax— (1)  In  general. 
Under  section  4251(d),  the  section 
4251(a)  tax  is  imposed  on  the  transfer  of 
a  PTC  by  a  carrier  to  a  transferee.  The 
person  liable  for  the  tax  is  the 
transferee.  Except  as  provided  in 
paragraph  (d)(2)  of  this  section,  the 
person  responsible  for  collecting  the  tax 
is  the  carrier  transferring  the  PTC  to  the 
transferee.  If  a  holder  purchases  a  PTC 
from  a  transferee  reseller,  the  amoimt 
the  holder  pays  for  the  PTC  is  not 
treated  as  an  amoimt  paid  for 
communications  services  and  thus  tax  is 
not  imposed  on  that  payment. 

(2)  Effect  of  statement  that  purchaser 
is  a  carrier — (i)  On  transferor.  A  carrier 
that  transfers  a  PTC  to  a  purchaser  is  not 
responsible  for  collecting  the  tax  if,  at 
the  time  of  transfer,  the  transferor 
carrier  has  received  written  notification 
from  the  purchaser  that  the  purchaser  is 
a  carrier,  and  the  transferor  has  no 
reason  to  beUeve  otherwise.  The 
notification  to  be  provided  by  the 
purchaser  is  a  statement,  signed  under 
penalties  of  perjury  by  a  person  with 
authority  to  bind  the  purchaser,  that  the 
purchaser  is  a  carrier  (as  defined  in 
paragraph  (b)  of  this  section).  The 
statement  is  not  required  to  take  any 
particular  form. 

(ii)  On  purchaser.  If  a  purchaser  that 
is  not  a  carrier  provides  the  notification 
described  in  paragraph  (d)(2)(i)  of  this 
section  to  the  carrier  that  transfers  a 
PTC,  the  purchaser  remains  hable  for 
the  tax  imposed  on  the  transfer  of  the 
PTC. 

(3)  Exemptions.  Any  exemptions 
available  imder  section  4253  apply  to 
the  transfer  of  a  PTC  from  a  carrier  to 

a  holder.  Section  4253  does  not  apply  to 
the  transfer  of  a  FTC  from  a  carrier  to 
a  transferee  reseller. 

(e)  Examples.  The  following  examples 
illustrate  the  provisions  of  this  section: 

Example  1.  Unit  card;  sold  to  individual. 
(i)  On  February  1,  2000,  A,  a  carrier,  sells  a 
prepaid  telephone  card  at  A's  retail  store  to 
P.  an  individual,  for  P's  use  in  making 
telephone  calls.  A  provides  P  with  a  PIN.  The 
face  of  the  card  is  marked  "400  minutes." 
The  sales  price  is  $100.  A  tariff  has  not  been 
filed  for  the  units  on  the  card.  The  toll 
telephone  service  acquired  by  purchasing  the 
card  will  be  obtained  by  entering  the  PIN  and 
the  telephone  number  to  be  called. 

(ii)  Because  P  purchased  from  a  carrier 
other  than  for  resale.  P  is  a  holder.  The  card 
provides  its  holder,  P,  with  a  fixed  amount 
of  communications  services  (400  minutes  of 


toll  telephone  service)  to  be  obtained  by 
means  of  a  PIN,  for  which  P  pays  in  advance 
of  obtaining  service;  therefore,  the  card  is  a 
PTC.  Because  the  value  of  the  PTC  is  not 
designated  in  dollars  and  a  tariff  has  not  been 
filed  for  the  units  on  the  PTC,  the  PTC  is  an 
untariffed  unit  card.  Because  it  is  transferred 
by  the  carrier  to  the  holder,  the  face  amount 
is  the  sales  price  ($100). 

(iii)  The  card  is  a  PTC;  thus,  under  section 
4251(d),  the  face  amount  is  treated  as  an 
amount  paid  for  communications  services 
and  that  amount  is  treated  as  paid  when  the 
PTC  is  transfened  from  A  to  P.  Accordingly, 
at  the  time  of  transfer.  P  is  liable  for  the  3 
percent  tax  imposed  by  section  4251(a].  The 
tax  is  $3  (3%x$l00  (the  face  amount  of  the 
PTC)).  Thus,  the  total  paid  by  P  is  $103.  the 
$100  sales  price  plus  $3  tax.  A  is  responsible 
for  collecting  the  tax  from  P. 

Example  2.  Unit  card;  given  to  individual. 
(i)  The  facts  are  the  same  as  in  Example  1, 
except  that  instead  of  selling  a  card,  A  gives 
a  40  minute  card  to  P. 

(ii)  Although  the  card  provides  P  with  a 
fixed  amount  of  communications  services  (40 
minutes  of  toll  telephone  service)  to  be 
obtained  by  means  of  a  PIN,  P  does  not  pay 
for  the  service.  Therefore,  the  card  is  not  a 
PTC,  even  though  it  is  called  a  "prepaid 
telephone  card"  by  A. 

(iii)  Because  the  card  is  not  a  PTC,  section 
4251(d)  does  not  apply.  Furthermore,  no  tax 
is  imposed  by  section  4251(a)  because  no 
amount  is  paid  for  the  communications 
services. 

Example  3.  Unit  card;  adding  value,  (i) 
After  using  the  card  described  in  Example  2, 
P  arranges  with  A  by  telephone  to  have  400 
minutes  of  toll  telephone  service  added  to 
the  card.  The  sales  price  is  $100.  P  is  told  to 
continue  using  the  PIN  provided  with  the 
card. 

(ii)  Because  P  purchased  from  a  carrier 
other  than  for  resale,  P  is  a  holder.  The 
arrangement  provides  its  holder,  P,  with  a 
fixed  amount  of  communications  services 
(400  minutes  of  toll  telephone  service)  to  be 
obtained  by  means  of  a  PIN,  for  which  P  pays 
in  advance  of  obtaining  service;  therefore,  the 
arrangement  is  a  FTC.  Because  the  value  of 
the  PTC  is  not  designated  in  dollars  and  a 
tariff  has  not  been  filed  for  the  units  on  the 
PTC,  the  PTC  is  an  untariffed  imit  card. 
Because  it  is  transferred  by  the  carrier  to  the 
holder,  the  face  amount  is  the  sales  price 
($100). 

(iii)  The  arrangement  is  a  PTC;  thus,  under 
section  4251(d),  the  face  amoimt  is  treated  as 
an  amount  paid  for  communications  services 
and  that  amount  is  treated  as  paid  when  the 
PTC  is  transferred  from  A  to  P.  Accordingly, 
at  the  time  of  transfer,  P  is  liable  for  the  3 
percent  tax  imposed  by  section  4251(a).  The 
tax  is  $3  (3%  X  $100  (the  face  amount  of  the 
PTC)).  Thus,  the  total  paid  by  P  is  $103,  the 
$100  sales  price  plus  $3  tax.  A  is  responsible 
for  collecting  the  tax  from  P. 

Example  4.  Dollar  card;  sold  other  than  for 
resale,  (i)  On  February  1,  2000,  B,  a  carrier, 
sells  100,000  prepaid  telephone  cards  to  Q, 
an  auto  dealer.  Q  will  give  away  a  card  to 
each  person  that  visits  Q's  dealership.  B 
provides  Q  with  a  PIN  for  each  card.  The  face 
of  each  card  is  marked  "$2."  The  sales  price 
for  the  100,000  cards  is  $50,000.  The  toll 


telephone  service  acquired  by  purchasing  the 
card  will  be  obtained  by  entering  the  PIN  and 
the  telephone  number  to  be  calleid. 

(ii)  Because  Q  purchased  from  a  carrier 
other  than  for  resale,  Q  is  a  holder.  Each  card 
provides  its  holder.  Q,  with  a  fixed  amount 
of  communications  services  ($2  of  toll 
telephone  service)  to  be  obtained  by  means 
of  a  PIN,  for  which  Q  pays  in  advance  of 
obtaining  service;  therefore,  each  card  is  a 
PTC  even  though  Q's  visitors  do  not  pay  for 
the  cards.  The  value  of  each  PTC  is 
designated  in  dollars;  therefore,  each  PTC  is 
a  dollar  card.  Because  the  PTC  is  a  dollar 
card,  the  face  amount  is  the  designated  dollar 
value  ($2). 

(iii)  The  cards  are  PTCs;  thus,  under 
section  4251(d),  the  face  amount  is  treated  as 
an  amount  paid  for  communications  services 
and  that  amount  is  treated  as  paid  when  the  - 
PTCs  are  transferred  from  B  to  Q. 
Accordingly,  at  the  time  of  transfer,  Q  is 
liable  for  the  3  percent  tax  imposed  by 
section  4251(a).  The  amount  of  the  tax  is 
computed  as  follows:  3%  x  $2  (the  face 
amount  of  the  PTC)  =  $0.06  per  PTC  x 
100,000  PTCs  =  $6,000  tax.  Thus,  the  total 
paid  by  Q  is  $56,000.  the  $50,000  sales  price 
plus  $6,000  tax.  B  is  responsible  for 
collecting  the  tax  from  Q. 

Example  5.  Unit  card;  sold  to  transferee 
reseller  (i)  On  February  1.  2000,  C,  a  carrier, 
sells  10,000  prepaid  telephone  cards  to  R,  a 
convenience  store  owner.  R  will  sell  the 
cards  to  individuals  for  their  own  use.  C 
provides  R  with  a  PIN  for  each  card.  The  face 
of  each  card  is  marked  "400  minutes."  A 
tariff  has  not  been  filed  for  the  units  on  the 
card.  C's  sales  price  to  R  is  $40,000  to  be  paid 
at  the  time  of  sale,  plus  a  contingent  amount 
equal  to  $0.14  for  each  minute  of  service 
used  within  12  months  to  be  paid  at  the  end 
of  the  12-month  period.  C  also  sells  the 
identical  card  at  its  retail  store  for  $110  to 
customers  purchasing  one  card,  or  for  $90 
each  to  customers  purchasing  five  or  more 
cards.  The  toll  telephone  service  acquired  by 
purchasing  the  card  will  be  obtained  by 
entering  the  PIN  and  the  telephone  number 
to  be  called. 

(ii)  Because  R  purchased  from  a  carrier  for 
resale,  R  is  a  transferee  reseller.  Because  R's 
customers  will  purchase  other  than  for  resale 
they  will  be  holders.  Each  card  sold  by  R 
provides  its  holder,  R's  customer,  with  a 
fixed  amount  of  communications  services 
(400  minutes  of  toll  telephone  service)  to  be 
obtained  by  means  of  a  PIN,  for  which  R's 
customer  pays  in  advance  of  obtaining 
service;  therefore,  each  card  is  a  PTC. 
Because  the  value  of  each  PTC  is  not 
designated  in  dollars  and  a  tariff  has  not  been 
filed  for  the  units  on  the  PTC,  each  PTC  is 
an  untariffed  unit  card. 

(iii)  The  PTCs  are  untariffed  unit  cards 
transferred  by  the  carrier  to  a  transferee 
reseller.  Thus,  the  face  amount  is  determined 
under  paragraph  (c)(3)(ii)  of  this  section, 
which  permits  C  to  choose  from  three 
alternative  methods.  Under  paragraph 
(c)(3)(ii)(A)(l)  of  this  section,  the  face  amount 
of  each  PTC  would  be  $110,  the  highest 
amount  for  which  C  sells  to  customers 
purchasing  a  single  PTQ  Alternatively,  under 
paragraph  (c)(3)(ii)(A)(^)  of  this  section,  a 
face  amount  of  $99  per  PTC  may  be  used. 


Tl^is  face  amount  is  computed  as  follows: 
iIE6%  X  $600,000  (the  $40,000  sum  certain 
p^s  the  $560,000  contingent  amount  (10,000 
FTCs  X  400  units  =  4.000,000  units  x  $0.14 
per  unit))  =  $990.00Oi^l0,000  (the  total 
number  of  PTCs  sold).  Finally,  under 
paragraph  (c)(3)(ii)(A)(d)  of  this  section 
Utsuming  the  PTCs  are  of  a  type  that 
ociiinarily  is  used  entirely  for  domestic 
communications  services),  a  face  amount  of 
S120  (S0.30  per  unit  x  400  units)  may  be 
q^d. 

(iv)  The  cards  are  PTCs;  thus,  under 
section  4251(d),  the  face  amount  is  treated  as 
an  amount  paid  for  communications  services 
aind  that  amount  is  treated  as  paid  when  the 
PTCs  are  transferred  from  C  to  R. 
Accordingly,  at  the  time  of  transfer,  R  is 
litble  for  the  3  percent  tax  imposed  by 
section  4251(a).  The  amount  of  the  tax  is 
computed  as  follows  (assuming  that  C 
chooses  to  determine  the  face  amount  as 
provided  in  paragraph  (c)(3)(ii)(A)(2)  of  this 
tion):  3%  x  $99  (the  face  amount  of  the 
C)  =  $2.97  per  PTC  x  10.000  PTCs  = 
:  9.700  tax.  Thus,  the  total  paid  by  R  at  the 
e  of  transfer  is  $69,700,  the  $40,000  sum 
:^rtain  plus  $29,700  tax.  C  is  responsible  for 
collecting  the  tax  from  R. 
I  i(v)  In  2000  and  2001,  R  sells  PTCs  to  its 
(iikstomers  for  varying  amounts.  Because  any 
amount  paid  for  a  PTC  purchased  fronTa 
bBnsferee  reseller  is  not  an  amount  paid  for 
Communications  services,  no  tax  is  imposed 
^jiR'ssaleofaPTC. 

I  |(vi)  On  February  IS,  2001,  C  informs  R  that 
IJOOO.OOO  minutes  were  used  during  the  12- 
i^onth  period.  R  pays  C  $420,000  ($0.14  x 
ij000,000),  the  contingent  amount  agreed  to 
When  R  purchased  the  PTCs.  No  tax  is 
imposed  on  this  payment.  Tax  was  imposed 
lyhen  the  PTCs  were  transferred  to  R.  The 
mtingent  amount  paid  in  2001 ,  based  on 
le  number  of  minutes  used,  does  not  change 
s  tax  liability. 

Example  6.  Tariffed  unit  card;  sold  to 
nsferee  reseller  (i)  On  February  1,  2000,  D, 
ier,  sells  1,000  prepaid  telephone  cards 
S,  a  convenience  store  owner,  for  $25,000. 
e  value  of  the  cards  is  not  denominated  in 
dbllars,  but  the  face  of  the  card  is  marked 
rloo  minutes"  and  a  tariff  of  $0.33  per 
minute  has  been  filed  for  the  units  on  the 
C«rd.  S  agrees  that  it  will  sell  the  cards  to 
individuals  for  their  own  use  and  at  a  price 
that  does  not  exceed  $0.33  per  minute.  S 
^^tually  sells  the  cards  for  $30  each  (i.e.,  at 
ijprice  of  $0.30  per  minute).  D  provides  S 
ith  a  PIN  for  each  card.  The  toll  telephone 
irvice  acquired  by  purchasing  the  card  will 
obtained  by  entering  the  PIN  and  the 
telephone  number  to  be  called. 

(ii)  Because  S  purchased  &t>m  a  carrier  for 
rtsale,  S  is  a  transferee  reseller.  Because  S's 
customers  will  purchase  other  than  for  resale 
they  will  be  holders.  Each  card  sold  by  S 
provides  its  holder,  S's  customer,  with  a 
hxed  amount  of  communications  services 
(too  minutes  of  toll  telephone  service)  to  be 
idbtained  by  means  of  a  PIN,  for  which  S's 
customer  pays  in  advance  of  obtaining 
service;  therefore  each  card  is  a  PTC.  Because 
(the  value  of  each  PTC  is  not  designated  in 
f  ollars  and  D  sells  the  PTCs  to  S  subject  to 
en  arrangement  under  which  the  price  at 
tjrhich  the  PTCs  are  sold  to  holders  will  not 


exceed  the  designated  number  of  units  on  the 
PTC  multiplied  by  D's  tariffed  price  per  unit, 
each  PTC  is  an  tariffed  unit  card.  Because  the 
PTCs  are  tariffed  unit  cards,  the  face  amount 
of  each  PTC  is  $33,  the  designated  number 
of  imits  on  the  PTC  multiplied  by  the  tariffed 
price  per  unit  (100  x  $0.33  =  S33),  even 
though  the  actual  retail  sale  price  of  the  cards 
is  $30. 

(iii)  The  cards  are  PTCs;  thus,  under 
section  4251(d),  the  face  amount  is  treated  as 
an  amount  paid  for  communications  services 
and  that  amount  is  treated  as  paid  when  the 
PTC  is  transferred  from  D  to  S.  Accordingly, 
at  the  time  of  transfer,  S  is  liable  for  the  3 
percent  tax  imposed  by  section  4251(a).  The 
tax  is  $990  (3%  x  $33,000  (1,000  PTCs 
multiplied  by  the  $33  face  amount  of  each 
PTC)).  Thus,  the  total  paid  by  S  is  $25,990. 
the  $25,000  sales  price  plus  $990  tax.  D  is 
responsible  for  collecting  the  tax  from  S. 

Example  7.  Transfer  of  card  that  is  not  a 
PTC.  (i)  On  February  1.  2000.  E.  a  carrier, 
provides  a  telephone  card  to  T,  an 
individual,  for  T's  use  in  making  telephone 
calls.  E  provides  T  with  a  PIN.  The  card 
provides  access  to  an  unlimited  amount  of 
communications  services.  E  charges  T  $0.25 
per  minute  of  service,  and  bills  T  monthly  for 
services  used.  The  communications  services 
acquired  by  using  the  card  will  be  obtained 
by  entering  the  PIN  and  the  telephone 
number  to  be  called. 

(ii)  Although  the  communications  services 
will  be  obtained  by  means  of  a  PIN,  T  does 
not  receive  a  Hxed  amount  of 
communications  services.  Also.  T  cannot  pay 
in  advance  since  the  amount  of  T's  payment 
obligation  depends  upon  the  number  of 
minutes  used.  Therefore,  the  card  is  not  a 
PTC. 

(iii)  Because  the  card  is  not  a  PTC,  section 
4251(d)  does  not  apply.  However,  the  tax 
imposed  by  section  4251(a)  applies  to  the 
amounts  paid  by  T  to  E  for  communications 
services.  Accordingly,  at  the  time  an  amount 
is  paid  for  communications  services.  T  is 
liable  for  tax.  E  is  responsible  for  collecting 
the  tax  bom  T. 

(f)  Effective  date.  This  section  is  applicable 
with  respect  to  PTCs  transferred  by  a  carrier 
on  or  after  the  first  day  of  the  first  calendar 
quarter  beginning  after  the  date  of 
publication  of  the  final  regulations  in  the 
Federal  Register. 
Michael  P.  Dolan. 

Deputy  Commissioner  of  Internal  Revenue. 
(FR  Doc.  98-33346  Filed  12-16-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
[NH036-7163:  A-1-FRL-6203-2] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  New 
Hampshire;  Vehicle  Inspection  and 
Maintenance  Program;  Restructuring 
OTR  Requirements 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
a  revision  to  the  New  Hampshire  State 
Implementation  Plan  (SIP),  which  was 
submitted  to  EPA  for  approval  on 
September  4. 1998  by  the  Department  of 
Environmental  Protection  (DES).  This 
submittal  was  supplemented  by  a  letter 
dated  November  20. 1998  describing 
additional  information  about  the  New 
Hampshire  I/M  program,  and  requesting 
further  flexibility  from  requirements 
applicable  to  the  Ozone  Transport 
Region  (OTR)  in  light  of  the  current  air 
quality  status  of  the  area.  The  SIP 
revision  includes  New  Hampshire  Code 
of  Administrative  Rules.  Part  Saf-C  3220 
"Official  Motor  Vehicle  Inspection 
Requirements"  and  Part  Saf-C  5800 
"Roadside  Diesel  Opacity  Inspection" 
and  additional  supporting  material 
including  authorizing  legislation, 
administrative  items,  and  a  description 
of  the  program  being  implemented.  This 
action  is  being  taken  under  section  110 
of  the  Clean  Air  Act. 
DATES:  Written  comments  must  be 
received  on  or  before  January  19, 1999. 
Public  comments  on  this  document  are 
requested  and  will  be  considered  before 
taking  final  action  on  this  SIP  revision. 
ADDRESSES:  Comments  may  be  mailed  to 
Susan  Studlien,  Deputy  Director,  Office 
of  Ecosystem  Protection  (mail  code 
CAA),  U.S.  Environmental  Protection 
Agency.  Region  I,  JFK  Federal  Bldg.. 
Boston.  MA  02203.  Copies  of  the  State 
submittal  and  EPA's  technical  support 
document  are  available  for  public 
inspection  during  normal  business, 
hours,  by  appointment,  at  the  Office  of 
Ecosystem  Protection.  U.S. 
Environmental  Protection  Agency, 
Region  I,  One  Congress  Street.  11th 
floor,  Boston.  MA  and  the  Air  Resources 
Division.  Department  of  Environmental 
Services,  64  North  Main  Street.  Caller 
Box  2033.  Concord.  NH  03302-2033. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Judge.  (617)  918-1045. 
SUPPLEMENTARY  INF0RMATKX4:  On 
September  4, 1998.  New  Hampshire 
submitted  a  revision  to  its  State 
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Implementation  Plan  (SIP)  for  vehicle 
inspection  and  maintenance  (I/M).  This 
submittal  was  supplemented  by  a  letter 
dated  November  20, 1998  providing 
additional  information  about  the  New 
Hampshire  I/M  program,  and  requesting 
further  flexibility  from  requirements 
applicable  to  the  OTR  in  Hght  of  the 
current  air  quality  status  of  the  area.  The 
SIP  revision  includes  New  Hampshire 
Code  of  Administrative  Rules,  Part  Saf- 
C  3220  "Official  Motor  Vehicle 
Inspection  Requirements"  and  Part  Saf- 
C  5800  "Roadside  Diesel  Opacity 
Inspection"  and  additional  supporting 
material  including  authorizing 
legislation,  administrative  items,  and  a 
description  of  the  program  being 
implemented.  This  action  is  being  taken 
under  Section  110  of  the  Clean  Air  Act. 

I.  Clean  Air  Act  Requirements 

Section  184a))(l)(A)  of  the  Act 
requires  certain  areas  in  the  Ozone 
Transport  Region  (OTR)  to  adopt  and 
implement  an  inspection  and 
maintenance  program  meeting  EPA's 
enhanced  I/M  performance  standard. 
EPA's  I/M  rule  was  established  on 
November  5, 1992  (57  FR  52950).  EPA 
made  significant  revisions  to  the  I/M 
rule  on  September  18.  1995  (60  FR 
48035)  and  on  July  25, 1996  (61  FR 
39036).  New  Hampshire  is  afiiected  by 
requirements  of  the  Act  related  to  I/M 
in  certain  areas  of  the  State. 
Specifically,  under  EPA's  I/M  rule, 
enhanced  I/M  programs  would  be 
required  in  the  Portsmouth-Dover- 
Rochester,  New  Hampshire  ozone 
nonattainment  area,  and  the  New 
Hampshire  portion  of  the  Boston- 
Worcester-Lawrence  ozone 
nonattainment  area.  This  program  was 
initially  submitted  to  fulfill  New 
Hampshire's  obligations  to  implement  1/ . 
M  pursuant  to  these  requirements. 
Because  of  EPA's  parallel  notice  in  this 
Federal  Register  proposing  that  the  1- 
hour  standard  no  longer  applies  in  New 
Hampshire,  the  State  would  only  be 
required  to  submit  an  I/M  program 
because  of  its  location  in  the  OTR,  as 
explained  more  fully  below. 

By  this  action.  H'A  proposes  to 
approve  New  Hampshire's  submittal. 
EPA  has  reviewed  the  State  submittal 
against  the  requirements  of  the  Act  and 
EPA's  final  I/M  rule.  The  present 
version  of  the  SIP  submission  does  not 
meet  ail  of  the  requirements  of  EPA's 
final  rule  for  enhanced  I/M.  The 
program  does,  however,  contribute  to  air 
quality  improvement.  Therefore,  EPA 
proposes  to  approve  the  program  for 
several  reasons.  First,  New  Hampshire 
has  achieved  all  of  its  Clean  Air  Act 
control  plan  requirements  for  overall 
emission  reductions  without  I/M.  That 


is,  the  State  has  submitted  an  acceptable 
15  percent  VOC  reduction  plan,  a  9 
percent  rate  of  progress  plan,  an 
attainment  demonstration,  and  based  on 
1996-1998  data  in  AIRS,  has  achieved 
attainment  of  the  1-hour  ozone  standard 
without  the  implementation  of  a  vehicle 
I/M  program.  In  addition.  New 
Hampshire  and  all  areas  nearby, 
including  Maine,  Eastern 
Massachusetts,  and  Rhode  Island  appear 
to  have  attained  the  1  hour  ozone 
standard  based  on  1996-1998  data,  as 
discussed  elsewhere  in  the  Federal 
Register.  Additionally,  New  Hampshire 
does  not  contribute  to  nonattainment  of 
the  1-hour  ozone  standard  in  any  areas 
in  the  OTR  (or  elsewhere)  where  that 
standard  continues  to  be  violated  based 
on  evidence  submitted  by  the  State 
separately  as  part  of  their  ozone 
attainment  demonstration.  Therefore, 
EPA  has  concluded  that  the  State 
should  not  need  to  meet  all  the 
requirements  for  enhanced  I/M  in  the 
OTR.  Section  176A  of  the  Clean  Air  Act 
states  that  the  "Administrator  *  •  • 
may  remove  any  State  •  *  *  from  the 
(OTR)  whenever  the  Administrator  has 
reason  to  believe  that  control  of 
emissions  in  that  State  *  *  *  pursuant 
to  [the  Act  requirements  for  the  OTR) 
will  not  significantly  contribute  to 
attainment  of  the  standard  in  the 
region."  Implicit  in  EPA's  authority  to 
remove  a  State  from  the  OTR  entirely  is 
the  authority  to  eliminate  or 
"restructure"  specific  control 
requirements  for  States  that  remain  in 
the  OTR.  provided  the  State 
demonstrates  that  the  control  of 
emissions  frt)m  such  requirement  will 
not  significantly  contribute  to 
attainment  of  the  1-hour  ozone  standard 
anywhere  in  the  OTR. 

We  propose  the  State  has  met  the  test 
of  section  176A  and  it  has  requested 
further  flexibiUty  in  meeting  the  Clean 
Air  Act  requirements  for  I/M  in  the 
OTR.  EPA  believes  that  New 
Hampshire's  continued  participation  in 
the  OTR  is  beneficial,  and  that  EPA's 
approval  of  this  I/M  program  will 
improve  air  quality.  Therefore,  in  light 
of  the  above,  EPA  is  proposing  to 
approve  this  I/M  program  as 
strengthening  the  SIP  despite  the  fact 
that  it  does  not  meet  all  requirements 
for  enhanced  I/M  in  the  OTR.  Further. 
EPA  did  finalize  the  NOx  SIP  call  for  22 
States  and  the  District  of  Colimibia  by 
notice  dated  October  27. 1998  (63  FR 
57356).  New  Hampshire  was  not 
included  among  those  States,  but  EPA 
intends  to  conduct  modeling  to 
determine  whether  a  SIP  revision  under 
section  llO(a)(2)(D)(i)(I)  should  be 
required  from  New  Ibmpshire  in  the 


future.  Currently,  EPA  does  not  have 
evidence  that  emissions  fitim  soiut:es  in 
New  Hampshire  significantly  contribute 
to  1-hour  nonattainment  downwind,  but 
if  EPA  determines  that  sources  in  New 
Hampshire  significantly  contribute  to 
downwind  nonattainment,  today's 
action  will  be  revisited.  EPA  concludes 
that  an  enhanced  I/M  program  is  not 
required  in  New  Hampshire  because 
control  of  emissions  from  an  I/M 
program  would  not  contribute 
significantly  to  attainment  of  the  1-hour 
ozone  standard  in  any  area  of  the  OTR. 
A  summary  of  EPA's  analysis  of  the 
State's  I/M  program  is  provided  below. 

n.  I/M  Regulation  General  SIP 
Sulmiittal  Requirements 

On  November  5. 1992  (57  FR  52950). 
EPA  published  a  final  regulation 
establishing  the  I/M  requirements, 
pursuant  to  sections  182. 184.  and  187 
of  the  Act.  EPA  made  significant 
revisions  to  the  I/M  rule  on  September 
18, 1995  (60  FR  48035)  and  on  July  25. 
1996  (61  FR  39036).  The  I/M  regulation 
was  codified  at  40  CFR  Part  51.  Subpart 
S,  and  requires  States  subject  to  the  1/ 
M  requirement  to  submit  an  I/M  SIP 
revision  that  includes  all  necessary  legal 
authority  and  the  items  specified  in  40 
CFR  51.350  through  51.373. 

m.  State  Submittal 

On  September  4, 1998.  and  on 
November  20. 1998,  the  State  of  New 
Hampshire  submitted  an  I/M  SIP 
revision  for  the  entire  State.  A  public 
hearing  for  the  September  4, 1998 
submittal  was  held  on  August  24. 1998. 

The  I/M  SIP  submittal  provides  for 
the  implementation  of  I/M  in  the  entire 
State  of  New  Hampshire  beginning  on 
January  1. 1999.  New  Hampshue  will  be 
implementing  an  annual,  test  and  repair 
I/M  program  which  the  State  has 
designed  to  meet  the  requirements  of 
EPA's  performance  standard  and  most 
other  requirements  contained  in  the 
federal  I/M  rule.  Testing  will  be 
overseen  by  the  Department  of  Safety 
(DOS)  and  implemented  by  individual 
garages  in  the  existing  safety  inspection 
network.  Aspects  of  the  New  Hampshire 
I/M  program  include:  anti-tampering 
testing  of  1980  and  later  Ught  duty 
vehicles  and  trucks,  enforcement  by  the 
existing  windshield  safety  inspection 
stickers,  requirements  for  testing 
convenience,  quality  assurance,  data 
collection,  no  cost  waivers,  reporting, 
test  equipment  and  test  procedure 
specifications,  public  information  and 
consimier  protection,  inspector  training 
and  certification,  penalties  against 
inspectors  which  perform  faulty 
inspections,  and  emission  recall 
enforcement.  An  analysis  of  the  New 
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impshire  program,  and  New 
( [  unpshire's  demonstration  of  bow  tbe 
I/M  program  meets  many  of  tbe  federal 
I/M  SIP  requirements,  is  provided 
below. 

4>  Applicability. 

'  '"Tbe  New  Hampsbire  I/M  regulations 
and  autborizing  legislation  specify  that 
t^e  I/M  program  be  implemented 
tewide. 

J  t\  Enhanced  I/M  Performance  Standard 

Tbe  I/M  program  was  designed,  in 
:,  to  meet  tbe  enhanced  I/M 
]i0rformance  standard  for  ozone 
precursors  causing  air  quality  problems 
in  New  Hampsbire.  New  Hampshire's 
{>rogram  was  designed  to  meet  the 
iterformance  standard  for  volatile 
organic  compounds  (VOC)  and  nitrogen 
dxides  (NOx).  under  40  CFR  51.351(b) 

!f  the  I/M  rule. 
I  Tbe  State  submitted  a  modeling 
emonstration  using  the  EPA  computer 
^odel,  MOBILESb,  showing  that  the 
enhanced  performance  standard  will  be 
met.  The  State's  demonstration  shows 
that  it  expects  to  achieve  tbe  reductions 
l^uired  by  that  section  of  the  rule,  and 
yrill  utilize  additional  benefits  from 
^formulated  gasoline  to  ensure  that  tbe 
lOtal  reduction  attributed  to  I/M  meets 
federal  I/M  requirements.' 

j.  Network  Type  and  Pmgram 
'^valuation 

New  Hampsbire  has  chosen  to 

iplement  a  test  and  repair  I/M  network 
jrogram  design.  The  State  has  assumed 
aonservative  assumptions  for  credit 
claims  relative  to  its  network  design  in 
its  demonstration  that  it  meets  the 
berformance  standard.  EPA  believes  that 
a  further  demonstration  is  not 
tiecessary.  Furthermore,  EPA's  OTR  low 
embanced  rule  does  not  require  that  tbe 
State  perform  additional  program 

aluations  beyond  tbe  data  reporting 
[uirements  of  tbe  I/M  rule  in  the 

itiue. 

,  Adequate  Tools  and  Resources 

The  State's  SIP  outUnes  tbe  level  of 

jurces  dedicated  to  the  I/M  program, 
id  includes  descriptions  of  the  funding 


expended  and  the  personnel  utilized 
within  DOS  to  implement  tbe  program. 
The  SIP  also  describes  tbe  role  of  DOS 
State  Police  enforcement  personnel  to 
be  utilized  in  enforcing  the  program, 
and  outlines  plans  for  6  more  officers  to 
be  hired  as  part  of  the  State  Police 
Traffic  Enforcement  Unit,  further 
bolstering  tbe  program's  enforcement 
and  oversight.  DES  will  also  play  a  role 
in  implementing  and  analyzing  the 
program.  Finally,  DOS  intends  to  raise 
tbe  "per  test  fee"  collected  for  each 
inspection  sticker  sold  to  inspection 
stations,  with  the  additional  funds  going 
to  the  State  Highway  fund,  which  the 
DOS  Commissioner  is  authorized  to 
spend  on  tbe  I/M  program 
implementation  as  needed. 

The  State  has  described  both  current 
and  future  plans  to  ensure  that  adequate 
funding  is  provided  to  implement  the 
program.  While  tbe  State  has  described 
in  significant  detail  the  plans  it  has  to 
ensure  an  effective  program,  the  State 
has  not  dedicated  funding  to  this  effort. 
While  EPA  is  approving  this  I/M 
program  as  strengthening  the  SIP,  it 
does  not  meet  EPA  enhanced  I/M  rule 
requirements. 

E.  Test  Frequency  and  Convenience 

The  New  Hampshire  SIP  revision 
requires  annual  inspections  for  all 
subject  motor  vehicles  that  are  not  older 
than  1980.  Tbe  inspections  will  be 
conducted  in  concert  with  the  existing 
schedule  for  the  annual  safety 
inspection  program.  Short  waiting  times 
and  short  driving  distances  are  not  an 
issue  since  this  will  be  part  of  tbe 
State's  existing  safety  inspection 
network,  with  longstanding  stations 
scattered  throughout  the  state  prepared 
to  test  all  subject  vehicles. 


'  Certain  areas  in  New  Hampshire  are  currently 
._Bssified  as  serious  ozone  nonattainment  areas  for 
the  1-hour  standard.  As  such,  they  are  not  clearly 
aligible  for  the  OTR  low  enhanced  I/M  standard  in 
iS1.3Sl(h).  As  discussed  above,  in  a  separate 
iadMal  RegMar.  EPA  is  proposing  that  the  1-hour 
dzone  standard  no  longer  applies  in  New 
Hampshire  based  on  clean  air  quality  measured 
from  1996-1998.  After  this  occurs.  New  Hampshire 
will  only  be  subject  to  CAA  enhanced  I/M 
requirements  by  virtue  of  its  inclusion  in  the  OTR. 
Therefore,  EPA  proposes  to  approve  this  program 
because  the  emission  reductions  that  would  be 
achieved  by  a  fully  enhanced  1/M  program  are  not 
Required  in  this  OTR  i 


F.  Vehicle  Coverage 

New  Hampshire's  I/M  program  covers 
all  1980  and  newer  model  year  gasoline 
powered  Ught-duty  vehicles  and  light- 
duty  trucks,  registered,  or  required  to  be 
registered,  within  the  State.  Based  on 
discussions  with  the  State,  EPA 
evaluated  the  effect  of  the  fact  that 
antique  vehicles  are  exempt  and 
determined  that  such  exemptions  would 
not  prevent  the  program  from  achieving 
the  performance  standard.  Legal 
authority  for  the  vehicle  coverage 
requirement  is  contained  in  the  New 
Hampshire  I/M  rule  and  the  July  1998 
autborizing  legislation.  EPA  proposes  to 
approve  the  submission  as  a 
strengthening  of  tbe  SIP  based  on  tbe 
DES's  submittal,  although  it  has  not  met 
all  EPA  rule  requirements. 


G.  Test  Procedures  and  Standards 

The  New  Hampshire  I/M  SIP  revision 
obligates  the  State  to  perform  anti- 
tampering  checks  of  the  nature 
described  in  tbe  plan  submission.  The 
State  will  be  requiring  these  checks  for 
1980  and  later  model  year  vehicles  in 
the  area.  Tbe  following  anti-tampering 
checks  will  be  performed:  (1)  check  for 
tbe  presence  of  the  catalytic  converter; 
(2)  check  for  air  pump  disablements;  (3) 
check  for  PCV  system  disablements;  (4) 
check  for  evaporative  system 
disablements;  and  (5)  check  for  tbe 
presence,  and  proper  fit  of  the  gas  cap. 
In  addition,  the  State  of  New  Hampshire 
will  be  requiring  OBD2  system  checks 
in  accordance  with  EPA  rules, 
beginning  in  2001.  EPA  proposes 
approval  of  the  anti-tampering  testing 
program,  but  tbe  State  has  not 
developed  or  submitted  OBD2  rules  at 
this  time. 

H.  Test  Equipment 

In  its  September  4. 1998  submittal. 
New  Hampshire's  I/M  SIP  revision    . 
describes  procedures  to  follow  to  test 
vehicles.  "These  procedures  are 
articulated  in  more  detail  in  the  Safety 
Inspection  Manual,  and  Saf-c  3200.  The 
OBD2  testing  program  has  not  been  fully 
described  or  submitted. 

The  SIP  does  not  include  a  "real  • 
time"  data  link,  but  instead  ensures  that 
every  vehicle  which  leaves  a  station 
leaves  with  either  a  passing  sticker  or 
failing  sticker.  All  those  that  are  issued 
faiUng  stickers  are  later  followed  up  by 
State  Police  actually  physically 
inspecting  the  failed  vehicle  to  ensure 
that  proper  repairs  were  performed. 
This  will  prevent  vehicle  owners  from 
presenting  themselves  for  multiple 
initial  tests,  one  of  the  primary  reasons 
for  a  real  time  data  link.  While  a  real 
time  data  link  would  still  be  helpful  in 
collecting  data,  the  State  intends  to 
collect  the  necessary  data. 

/.  Quality  Control 

Tbe  New  Hampshire  I/M  SIP  narrative 
and  Saf-c  3200  outline  tbe  quality 
control  procedures.  However,  since  no 
test  equipment  is  utilized,  it  is  minimal. 
Efforts  to  ensure  that  documents  related 
to  the  inspection  remain  secure  are 
already  in  place  and  enforced  by  tbe 
State  Police  and  by  DOS  as  part  of  tbe 
existing  safety  inspection  program. 

/.  WaiVers  and  Compliance  via 
Diagnostic  Inspection 

Since  New  Hampsbire  is 
implementing  largely  an  anti-tampering 
program,  it  will  not  be  issuing  any 
waivers  whatsoever,  and  thfs  is 
approvable. 


K.  Motorist  Compliance  Enforcement 

The  State  of  New  Hampshire  has 
chosen  to  use  a  program  of  windshield 
sticker  based  enforcement,  based  on  its 
current  safety  inspection  program.  Any 
vehicle  driven  without  a  valid  sticker 
will  ultimately  be  caught  by  law 
enforcement  officials,  and  failure  to 
comply  at  this  point  would  result  in 
registration  being  suspended,  and  could 
result  in  a  warrant  for  arrest  being 
issued.  The  motorist  compliance 
enforcement  program  will  be 
implemented  primarily  by  the  New 
Hampshire  Department  of  Safety  (DOS). 
The  enforcement  strategy  is  described  in 
New  Hampshire's  September  4, 1998 
submittal.  The  enforcement  strategy  is 
designed  to  ensure  a  high  rate  of 
compliance  rate  for  all  vehicles  within 
a  short  time  of  the  compliance  deadline. 
As  described  in  the  September  4, 1998 
submittal,  this  will  be  accomplished  by 
a  increased  surveillance  by  law 
enforcement  officials  to  identify 
uninspected  and  unregistered  vehicles. 
New  Hampshire  estimates  that  over 
99.5%  of  the  vehicles  in  the  State  are 
registered.  Those  vehicles  operated 
without  a  valid  safety  inspection  sticker 
are  fined,  and  put  on  notice  that  their 
registration  will  be  suspended  if  they  do 
not  comply.  Those  that  still  fail  to 
comply  may  be  issued  a  bench  warrant 
for  arrest.  In  addition  to  the  current 
enforcement  effort,  DOS  intends  to 
secure  additional  funding  for  6  new 
enforcement  officials  dedicated  to 
enforcement  of  the  inspection 
requirement.  Funding  of  these  officers 
will  help  ensure  an  even  more  effective 
mechanism  for  enforcement  of  the 
inspection  requirement.  New 
Hampshire  does  have  a  penalty  system 
whose  purpose  is  to  deter 
noncompliance,  but  the  penalties 
imposed  may  not  be  a  sufficient 
incentive  to  deter  noncompliance  if  a 
vehicle  owner  expects  that  significant 
repairs  will  be  required  upon 
inspection. 

This  program  is  not  viewed  as 
intrusive  to  the  general  public,  and  it  is 
not  likely  that  New  Hampshire  citizens 
will  take  additional  steps  to  avoid  this 
I/M  program.  EPA  is  comfortable  that,  in 
light  of  the  type  of  vehicle  "testing" 
being  proposed.  New  Hampshire's 
program  will  be  enforced  in  a  manner 
commensurate  with  the  type  of  program 
implemented,  and  emission  reductions 
expected.  However,  this  section  of  the 
State's  program  does  not  meet  Clean  Air 
Act  requirements  to  have  the  program 
based  on  vehicle  registration.  Further, 
the  State  did  not  make  a  demonstration 
that  this  "pre-existing"  enforcement 
mechanism  would  be  more  effective  . 


than  registration  denial  would  be.  nor 
has  it  committed  to  ensuring  the 
continued  effectiveness  of  sticker  based 
enforcement  mechanism.  EPA  believes 
that  a  registration  based  program  would 
be  more  effective  than  sticker  based 
enforcement  since  by  the  State's  own 
estimation,  there  is  over  a  99.5% 
compliance  rate  with  the  vehicle 
registration  requirement.  Nevertheless, 
for  reasons  outlined  elsewhere  in  this 
notice,  EPA  believes  that  this  program 
should  be  approved  because  it  will 
strengthen  the  SIP,  despite  the  fact  that 
it  does  not  meet  the  requirements  for 
enhanced  I/M  under  the  Clean  Air  Act. 
The  legal  authority  to  implement  and 
enforce  the  program  is  included  in  the 
New  Hampshire  State  law  and  in  DOS 
rules. 

L  Motorist  Compliance  Enforcement 
Progmm  Oversight 

The  New  Hampshire  I/M  SIP  revision 
provides  for  regular  auditing  of  its 
enforcement  program  and  adherence  to 
effective  management  practices, 
including  adjustments  to  improve  the 
program  when  necessary.  According  to 
the  September  4.  1998  submittal  from 
the  DES,  these  program  oversight  and 
information  management  activities 
include  direct  enforcement  of  the 
inspection  requirement  by  State  Police. 
State  Police  routinely  conduct  overt 
audits  of  the  2.500  inspection  stations  in 
the  State,  and  will  reinstate  their 
practice  of  initiating  covert  audits.  Any 
vehicle  which  leaves  a  inspection 
station  with  a  reject  sticker  is  foUowed- 
up  by  the  State  Police  physically 
inspecting  each  failed  vehicle  to  ensure 
proper  repairs  were  performed.  As 
stated  earlier,  the  State  will  be 
dedicating  additional  resources  to  this 
inspection  effort,  and  will  provide 
additional  training  to  officers  stressing 
the  increased  importance  of  these 
emission  checks.  The  State's  efforts  for 
the  motorist  compfiance  enforcement 
program  are  acceptable  for  the  purposes 
of  strengthening  the  SIP. 

M.  Quality  Assurance 

The  September  4, 1998  submittal  from 
New  Hampshire  includes  a  description 
of  the  quality  assurance  program.  The 
program  will  include  operation  and 
progress  reports  and  overt  and  covert 
audits  of  emission  inspection  facilities 
which  are  conducted  by  State  Police 
and  Department  of  Safety  officers.  These 
officera  are  auditing  to  ensure  both  the 
certified  inspectors  and  the  stations  are 
following  established  inspection 
requirements  as  codified  imder  the 
administrative  rule  Saf-c  3200.  Included 
in  these  audits  will  be  documentation 
checks,  and  a  check  to  determine  if 


stickers  and  reporting  docimients  are 
secure.  The  State  intends  to  further 
develop  audit  procedures  to  implement 
the  OBD2  testing  program,  and  the  State 
envisions  that  further  training  will  be 
required. 

N.  Enforcement  Against  Contractors. 
Stations  and  Inspectors 

The  New  Hampshire  I/M  SIP  revision 
describes  specific  sanctions  available  in 
its  enforcement  against  stations  and 
inspectors  which  £ail  to  give  proper 
inspections.  An  inspector  can  be  given 
a  criminal  violation  and  is  disciplined 
administratively.  Upon  being  given  a 
hearing,  the  inspector  may  be  given  "6 
points"  on  their  driving  record,  which 
is  the  same  penalty  as  for  driving  while 
intoxicated.  Further,  inspection  stations 
can  have  their  privilege  to  inspect  cars 
suspended  or  revoked.  While  this 
section  of  the  State's  program  may  be 
appropriate  for  the  type  of  program  the 
State  is  implementing  for  the  piupose  of 
strengthening  the  SIP,  it  does  not  meet 
all  I/M  rule  requirements. 

O.  Data  Collection,  Analysis,  and 
Reporting 

The  New  Hampshire  I/M  SIP  provides 
for  collecting  test  data  to  link  specific 
test  results  to  specific  vehicles.  I/M 
program  registrants,  test  sites,  and 
inspectors.  The  SIP  lists  the  specific 
types  of  test  data  and  quality  control 
data  which  will  be  collected,  which 
include:  date  of  inspection,  station 
identification  nimober,  technician  name, 
customer  name,  vehicle  ID  and  license 
plate  number,  vehicle  make,  model, 
model  year  and  mileage,  pass/fail 
determination,  reason  for  failure, 
inspection  sticker  nimiber,  and  repairs 
performed.  As  outlined  above  and 
described  in  the  September  4, 1998 
submittal,  the  data  will  be  used  to 
generate  reports  concerning  test  data, 
quality  assurance,  quality  control, 
enforcement,  as  well  as  determine  the 
emission  benefits  of  the  program. 

P.  Inspector  Training  and  Licensing  or 
Certification 

The  September  4, 1998  submittal 
describes  the  training  and  the  testing 
that  is  required  of  each  inspector,  prior 
to  being  certified  to  perform  these  tests. 
The  DOS  has  committed  to  perform 
additional  training  for  inspectora  in 
advance  of  OBD2  testing  being 
implemented. 

Q.  Improving  Repair  Effectiveness 

In  the  September  4, 1998  submittal, 
the  State  committed  to  perform 
additional  training  regarding  the  new 
anti-tampering  checks  that  have  been 
added  to  the  safety  inspection  program. 
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However,  the  State  maintains  that 
niBchanics  will  not  need  training 
helping  them  repair  these  tampered 
vehicles  because  the  type  of  repairs  that 
th|i)s  anti-tampering  will  identify  are 
relatively  routine.  The  DES  does  intend 
tq  provide  additional  OBD2  training  in 
hiture. 

Compliance  with  Recall  Notices 

,  he  revised  New  Hampshire  I/M  SIP 
VM|i|l  ensure  that  vehicles  subject  to  its  1/ 
M  tprogra™.  ^at  are  included  in  either 
a  S/oluntary  emission  recall  or  a 
remedial  plan  determination  pursuant 
to  the  CAA,  have  had  the  appropriate 
repairs  made  prior  to  the  inspection. 
VJqhicles  that  have  received  recall 
notices  will  be  followed  up  by  New 
Hampshire  law  enforcement  in  "the 
siine  way  (that)  vehicles  that  fail  the 
in  >pection  *  *  *  are  followed  up 
*Tj*  *"  This  means  that  all  vehicles 
w^hich  receive  a  recall  notice  will  be 
f(iilowed-up  by  a  law  enforcement 

iicial  to  ensure  that  appropriate 


r(!  jairs  are  performed. 
S.On-Road  Testing 

New  Hampshire  has  stated  that  it  is 
parforming  a  study  to  determine  the 
enectiveness  of  remote  sensing  for  NOx 
tp  determine  whether  or  not  to  add  it  as 
p^  of  its  vehicle  testing  program.  That 
s  :^dy  was  called  for  as  part  of  the 
SJtlate's  enabling  legislation  for  I/M. 

ile  the  State  hopes  to  move  forward 
^|th  an  on-road  testing  program  in  the 
ure,  it  does  not  have  the  authority  to 
dd  so  now. 

j\  Concluding  Statement 

more  detailed  analysis  of  the  State's 
tbmittal  is  contained  in  the  EPA's 
tU:hnical  support  document  prepared 
for  this  action.  The  TSD  is  available 
fit)m  the  EPA  New  England  Regional 
difice  listed  above.  The  criteria  used  to 
review  the  submitted  SIP  revision  are 
b^sed  on  the  requirements  set  forth  in 
Section  182  of  the  CAA  and  in  the 
mderal  I/M  regulations.  The  New 
mmpshire  regulations  and 
accompanying  materials  contained  in 
die  SIP  represent  an  acceptable  I/M  plan 
Kir  the  purpose  of  strengthening  the 
New  Hampshire  SIP. 

IV.  Proposed  Action 

I  EPA  is  proposing  to  approve  the  SIP 

Ijvision  submitted  by  New  Hampshire 
H  September  4, 1998  and  on  November 
20,  1998  as  a  revision  to  the  SIP.  The 
$IP  revision  proposes  approval  of  the 
Site's  I/M  program.  While  the  I/M 
ptogram  does  not  meet  all  of  the 
lequirements  of  the  enhanced  I/M  rule, 
EPA  has  determined,  based  on  the 
^te's  showing  that  additional 


reductions  from  a  fully  enhanced  I/M 
program  will  not  significantly 
contribute  to  attainment  of  the  1-hour 
ozone  standard  anywhere  in  the  OTR, 
that  the  requirements  for  an  enhanced  1/ 
M  program  are  not  required  in  New 
Hampshire.  Therefore,  EPA  is  approving 
the  New  Hampshire  I/M  program  as 
strengthening  the  SIP. 

EPA  is  soliciting  public  comments  on 
the  issues  discussed  in  this  proposal  or 
on  other  relevant  matters.  These 
comments  will  be  considered  before 
EPA  takes  final  action.  Interested  parties 
may  participate  in  the  Federal 
rulemaking  procedure  by  submitting 
written  comments  to  the  EPA  Regional 
office  listed  in  the  ADDRESSES  section  of 
this  action. 

V.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866,  entitled  "Regulatory  Planning 
and  Review." 


B.  Executive  Order  12875 

Under  E.O.  12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments,  or  EPA  consults  with 
3iose  governments.  If  EPA  complies  by 
consulting.  Executive  Order  12875 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  a  description 
of  the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  state, 
local,  and  tribal  governments,  the  nature 
of  their  concerns,  copies  of  written 
commimications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfimded 
mandates." 

Today's  rule  does  not  create  a 
mandate  on  state,  local  or  tribal 
govenmients  that  does  not  already  exist 
as  a  matter  of  State  law.  EPA  is  simply 
approving  a  state  regulation  under  the 
Clean  Air  Act.  Accordingly,  the 
requirements  of  section  1(a)  of  E.O. 
12875  do  not  apply  to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 


Risks  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  is  not  "economically 
significant"  as  defined  under  E.O. 
12866,  and  does  not  involve  an  action 
that  addresses  environmental  or  safety 
risks. 

D.  Executive  Order  13084 

Under  E.O.  13084.  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representativp* 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3ft))  of  E.O.  13084  do  not  apply 
to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatoty  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 


rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
proposed  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA 
427  U.S.  246,  255-€6  (1976);  42  U.S.C. 
Section  7410(a)(2). 

F.  Unfunded  Mandates 

Under  sections  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  ttie 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the 
proposed  approval  action  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  miUion 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

List  of  Subjects  in  40  €FR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 


Hydrocarbons,  Intergovenunental 
relations.  Nitrogen  dioxide.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401  et  seq. 
Dated:  December  9, 1998. 
Robert  Perdasepe. 

Assistant  Administrator,  OAR. 
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Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Maine; 
Vehicle  Inspection  and  Maintenance 
Program;  Restructuring  OTR 
Requirements 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  EPA  is  proposing  to  approve 
a  revision  to  the  Maine  State 
Implementation  Plan  (SIP),  which  was 
submitted  to  EPA  for  approval  on 
November  19, 1998  by  the  Department 
of  Environmental  Protection  (DEP).  This 
submittal  requested  further  flexibility 
from  requirements  appficable  to  the 
Ozone  Transport  Region  (OTR)  in  light 
of  the  current  air  quality  status  of  the 
area.  The  SIP  revision  includes  sections 
of  the  "Maine  Safety  Inspection 
Manual,"  and  additional  supporting 
material  including  detailed  authorizing 
legislation  (L.D.  2223,  "An  Act  to 
Reduce  Air  Pollution  from  Motor 
Vehicles  and  to  Meet  Requirements  of 
the  Federal  Clean  Air  Act"), 
administrative  items,  and  a  description 
of  the  program  being  implemented.  This 
action  is  being  taken  under  Section  110 
of  the  Clean  Air  Act. 
DATES:  Written  comments  must  be 
received  on  or  before  January  19. 1999. 
Public  comments  on  this  document  are 
requested  and  will  be  considered  before 
taking  final  action  on  this  SIP  revision. 
ADDRESSES:  Comments  may  be  mailed  to 
Susan  Studlien.  Deputy  Director,  Office 
of  Ecosystem  Protection  (mail  code 
CAA),  U.S.  Environmental  Protection 
Agency,  Region  I.  One  Congress  Street, 
Suite  1100.  Boston.  MA  02114-2023. 
Copies  of  the  State  submittal  and  EPA's 
technical  support  document  are 
available  for  public  inspection  during 
normal  business  hours,  by  appointment, 
at  the  Office  of  Ecosystem  Protection. 
U.S.  Environmental  Protection  Agency, 
Region  I.  One  Congress  Street.  11th 


floor.  Boston,  MA  and  the  Bureau  of  Air 
Quality  Control,  Department  of 
Environmental  Protection.  State 
House— Station  No.  17.  Augusta.  ME 
04333. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Judge.  (617)  918-1045. 
SUPPLEMENTARY  INFORMATION:  On 
November  19. 1998,  Maine  submitted  a 
revision  to  its  State  Implementation 
Plan  (SIP)  for  vehicle  inspection  and 
maintenance  (I/M).  This  submittal 
requested  fiirther  flexibility  from 
requirements  applicable  to  the  OTR  in 
light  of  the  current  air  quality  status  of 
the  area.  The  SIP  revision  includes 
Sections  of  the  "Maine  Safety 
Inspection  Manual,"  and  additional 
supporting  material  including  detailed 
authorizing  legislation  (L.D.  2223,  "An 
Act  to  Reduce  Air  Pollution  bom  Motor 
Vehicles  and  to  Meet  Requirements  of 
the  Federal  Clean  Air  Act"), 
administrative  items,  and  a  description 
of  the  program  being  implemented.  This 
action  is  being  taken  under  section  110 
of  the  Clean  Air  Act. 

L  Clean  Air  Act  Requirements 

Section  184(b)(1)(A)  of  the  Act 
requires  certain  areas  in  the  Ozone 
Transport  Region  (OTR)  to  adopt  and 
implement  an  inspection  and 
maintenance  program  meeting  EPA's 
enhanced  I/M  performance  standard. 
EPA's  I/M  rule  was  established  on 
November  5, 1992  (57  FR  52950).  EPA 
made  significant  revisions  to  the  I/M 
rule  on  September  18. 1995  (60  FR 
48035)  and  on  July  25, 1996  (61  FR 
39036).  Maine  is  afiected  by 
requirements  of  the  Act  related  to  I/M 
in  certain  areas  of  the  State. 
Specifically,  under  EPA's  I/M  rule, 
enhanced  I/M  programs  would  be 
required  in  the  Portland.  Maine  ozone 
nonattainment  area.  This  program  was 
initially  submitted  to  fulfill  Maine's 
obligations  to  implement  I/M  pursuant 
to  these  requirements.  The  State  is  only 
required  to  submit  an  I/M  program 
because  of  its  location  in  the  OTR. 
By  this  action.  EPA  proposes  to 
approve  Maine's  submittal.  EPA  has 
reviewed  the  State  submittal  against  the 
requirements  of  the  Act  and  EPA's  final 
I/M  rule.  The  present  version  of  the  SIP 
submission  does  not  meet  all  of  the 
requirements  of  EPA's  final  rule  for 
enhanced  I/M  in  the  OTR.  The  program 
does,  however,  contribute  to  air  quaUty 
improvement.  Therefore.  EPA  proposes 
to  approve  the  program  for  several 
reasons.  First.  Maine  has  achieved  all  of 
its  Clean  Air  Act  control  plan 
requirements  for  overall  emission 
reductions  without  I/M.  That  is.  the 
State  has  submitted  an  acceptable  15 
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ent  V(X  reduction  plan,  and  based 
1996-1998  data  in  AIRS,  has 
ieved  attainment  of  the  1-hour  ozone 
idard  without  the  implementation  of 
•hide  I/M  program.  In  addition, 
ine  and  all  areas  nearby,  including 
r  Hampshire,  Eastern  Massachusetts, 
_  J  Rhode  Island  appear  to  have 
attained  the  1-hour  ozone  standard 
based  on  1996-1998  data,  as  discussed 
elsewhere  in  the  Federal  Register. 
Additionally,  Maine  does  not  contribute 
tojBonattaiiunent  of  the  l-hoiu-  ozone 
standard  in  any  areas  in  the  OTR  (or 
elsewhere)  where  that  standard 
continues  to  be  violated  based  on 
evidence  submitted  by  the  State 
separately  as  part  of  their  overwhelming 
ozone  transport  demonstration. 
Therefore,  EPA  has  concluded  that  the 
Stite  should  not  need  to  meet  all  the 
rejquirements  for  enhanced  I/M  in  the 
OJrR  Section  176A  of  the  Clean  Air  Act 
stUes  that  the  "Administrator .  .  .  may 
remove  any  State  .  .  .  from  the  (OTR] 

lenever  the  Administrator  has  reason 
to  believe  that  control  of  emissions  in 
It  State .  .  .  pursuant  to  [the  Act 
luiiements  for  the  OTR)  will  not 
Jficantly  contribute  to  attainment  of 
_^.  standard  in  the  region."  Implicit  in 
EPA's  authority  to  remove  a  State  bom 
the  OTR  entirely  is  the  authority  to 
eliminate  or  "restructure"  specific 

E}1  requirements  for  States  that 
n  in  the  OTR,  provided  the  State 
nstrates  that  the  control  of 
eiiissions  from  such  requirement  will 
njdt  significantly  contribute  to 
attainment  of  the  1-hour  ozone  standard 
atiywhere  in  the  OTR. 
I  jwe  propose  that  the  State  has  met  the 
tMt  of  section  176  A  and  it  has  requested 
"     her  flexibility  in  meeting  the  Clean 
Act  requirements  for  I/M  in  the 
R.  EPA  believes  that  Maine's 
itinued  participation  in  the  OTR  is 
eficial,  and  that  EPA's  approval  of 
this  I/M  program  will  improve  air 
quality.  Therefore,  in  light  of  the  above, 
BrA  is  proposing  to  approve  this  I/M 
pfogram  as  strengthening  the  SIP 
d^pite  the  fact  that  it  does  not  meet  all 
neiquiiements  for  enhanced  I/M  in  the 
OTR  Further,  EPA  did  finalize  the  NOx 
SIP  call  for  22  States  and  the  District  of 
Cbliunbia  by  notice  dated  October  27, 
998  (63  FR  57356).  Maine  was  not 
icluded  among  those  States,  but  EPA 
(tends  to  conduct  modeling  to 
^  jtermine  whether  a  SIP  revision  under 
miction  110(a)(2)(D)(i)(I)  should  be 
Inquired  from  Maine  in  the  future. 
Currently,  EPA  does  not  have  evidence 
that  emissions  from  soiut»s  in  Maine 
significantly  contribute  to  1-hour 
hpnattainment  downwind,  but  if  EPA 
I  letermines  that  soiut»s  in  Maine 


contribute  significantly  to  downwind 
nonattainment,  today's  action  will  be 
revisited. 

EPA  concludes  that  an  enhanced  I/M 
program  is  not  required  in  Maine 
because  control  of  emissions  from  an  1/ 
M  program  would  not  contribute 
significantly  to  attainment  of  the  1-hour 
ozone  standard  in  any  area  of  the  OTR. 
A  siunmary  of  EPA's  analysis  of  the 
State's  I/M  program  is  provided  below. 

n.  I/M  Regulation  General  SIP 
Submittal  Requirements 

On  November  5, 1992  (57  FR  52950), 
EPA  published  a  final  regulation 
estabhshing  the  I/M  requirements, 
pursuant  to  sections  182, 184,  and  187 
of  the  Act.  EPA  made  significant 
revisions  to  the  I/M  rule  on  September 
18, 1995  (60  FR  48035)  and  on  July  25, 
1996  (61  FR  39036).  The  I/M  regulation 
was  codified  at  40  CFR  part  51,  subpart 
S,  and  requires  States  subject  to  the  1/ 
M  requirement  to  submit  an  I/M  SIP 
revision  that  includes  all  necessary  legal 
authority  and  the  items  specified  in  40 
CFR  51.350  through  51.373. 

m.  state  Submittal 

On  November  19, 1998,  the  State  of 
Maine  submitted  an  I/M  SIP  revision  for 
Ciunberland  County,  which  includes  the 
Portland  area.  A  public  hearing  for  the 
November  19, 1998  submittal  was  held 
on  October  13, 1998. 

The  I/M  SIP  submittal  provides  for 
the  implementation  of  I/M  in  Maine's 
Ciunberland  County  beginning  on 
January  1, 1999.  Maine  will  be 
implementing  an  annual,  test  and  repair 
I/M  program  which  the  State  has 
designed  to  meet  the  requirements  of 
EPA's  performance  standard  and  many 
other  requirements  contained  in  the 
federal  I/M  rule.  Testing  will  be 
overseen  by  the  Department  of  Public 
Safety  (DPS)  and  implemented  by 
individual  garages  in  the  existing  safety 
inspection  network.  Aspects  of  the 
Maine  I/M  program  include:  anti- 
tampering  testing  for  catalytic 
converters  on  1983  and  newer  light  duty 
vehicles  and  trucks,  gas  cap  pressure 
testing  on  1974  and  newer  vehicles,  and 
0BD2  checks  (begiiming  in  January 
2000),  enforcement  by  the  existing 
windshield  safety  inspection  stickers, 
requirements  for  testing  convenience, 
quality  assurance,  data  collection,  no 
cost  waivers,  reporting,  test  equipment 
and  test  procedure  specifications,  public 
information  and  consiuner  protection, 
inspector  training  and  certification, 
penalties  against  inspectors  which 
perform  faulty  inspections,  and 
emission  recall  enforcement.  An 
analysis  of  the  Maine  program,  and 
Maine's  demonstratibn  of  how  the  I/M 


program  meets  many  of  the  federal  I/M 
SIP  requirements,  is  provided  below. 

A.  Applicability 

The  Maine  I/M  regulations  and 
authorizing  legislation  specify  that  the  1/ 
M  program  be  implemented  only  in 
Cumberland  County,  the  minimum 
required  area  under  EPA  rules,  covering 
the  Portland,  Maine  area. 

B.  Enhanced  I/M  Performance  Standard 

The  I/M  program  was  designed,  in 
part,  to  meet  the  enhanced  I/M 
performance  standard  for  ozone 
precursors  causing  air  quaUty  problems 
in  Maine.  Maine's  program  was 
designed  to  meet  the  performance 
standard  for  volatile  organic  compounds 
(VOC)  and  nitrogen  oxides  (NOx),  under 
40  CFR  51.351(h)  of  the  I/M  rule. 
The  State  submitted  a  modeling 
demonstration  using  the  EPA  computer 
model,  MOBILESb,  showing  that  the 
enhanced  performance  standard  will  be 
met.  The  State's  demonstration  shows 
that  it  expects  to  achieve  the  reductions 
required  by  that  section  of  the  rule,  and 
explains  that  they  intend  to  utilize 
additional  benefits  from  reformulated 
gasoline  to  ensure  that  the  total 
emission  reductions  attributed  to  I/M 
meets  federal  I/M  requirements.  On 
October  30, 1998,  at  the  Governor  of 
Maine's  request,  EPA  allowed  the  State 
to  opt-out  of  the  reformulated  gasoline 
program,  contingent  upon  certain 
conditions  being  met.  We  expect  the 
State  to  meet  those  conditions,  which 
include  demonstrating  that  they  have 
adopted  measures  which  achieve 
equivalent  reductions.  At  this  point  in 
time,  however,  the  State  cannot 
demonstrate  that  it  meets  this 
requirement  of  the  I/M  rule. 

C.  Network  Type  and  Program 
Evaluation 

Maine  has  chosen  to  implement  a  test 
and  repair  I/M  network  program  design. 
The  State  has  assiuned  conservative 
assumptions  for  credit  claims  relative  to 
its  network  design  in  its  demonstration 
that  it  meets  the  performance  standard. 
EPA  believes  that  a  further 
demonstration  is  not  necessary. 
Furthermore,  EPA's  OTR  low  enhanced 
rule  does  not  require  that  the  State 
perform  additional  program  evaluations 
beyond  the  data  reporting  requirements 
of  the  I/M  rule  in  the  future. 

D.  Adequate  Tools  and  Resources 
The  State's  SIP  outlines  the  level  of 

resources  dedicated  to  the  I/M  program, 
and  includes  descriptions  of  the  funding 
expended  and  the  personnel  utilized 
within  DEP  and  DPS  to  implement  the 
program.  The  SIP  also  describes  the  role 


of  DPS  State  Police  enforcement 
personnel  to  be  utilized  in  enforcing  the 
program.  DEP  will  also  play  a  role  in 
implementing  and  analyzing  the 
program.  Finally,  the  "per  test  fee" 
collected  for  each  inspection  has  been 
raised,  with  the  additional  funds  going 
to  the  State  Highway  fund,  which  the 
Transportation  Committee  of  the 
legislature  can  authorize  to.be  spent  on 
I/M  program  implementation. 

The  State  has  described  both  current 
and  future  plans  to  ensure  that  adequate 
funding  is  provided  to  implement  the 
program.  While  the  State  has  described 
in  significant  detail  the  plans  it  has  to 
ensure  an  effective  program,  the  State 
has  not  dedicated  funding  to  this  effort. 

E.  Test  Frequency  and  Convenience 
The  Maine  SIP  revision  requires 

annual  inspections  for  all  subject  motor 
vehicles  in  Cumberland  County.  The 
inspections  will  be  conducted  in 
concert  with  the  existing  schedule  for 
the  annual  safety  inspection  program. 
Short  waiting  times  and  short  driving 
distances  are  not  an  issue  since  this  will 
be  part  of  the  State's  existing  safety 
inspection  network,  with  longstanding 
stations  scattered  throughout 
Cumberland  County  prepared  to  test  all 
subject  vehicles. 

F.  Vehicle  Coverage 

Maine's  I/M  program  covers  all  model 
year  gasoline  powered  light-duty 
vehicles  and  light-duty  trucks, 
registered,  or  required  to  be  registered, 
within  Cumberland  County,  with  very 
limited  exceptions.  Based  on 
discussions  with  the  State,  EPA 
evaluated  the  effect  of  the  fact  that 
antique  vehicles  and  other  similar 
vehicles  are  exempt  from  testing  and 
determined  that  such  exemptions  would 
not  be  the  cause  of  the  program  not 
achieving  the  performance  standard. 
Model  year  1974  and  newer  vehicles  are 
required  to  undergo  the  gas  cap  pressure 
test,  and  1983  and  newer  vehicles  are 
required  to  undergo  the  catalytic 
converter  check.  Legal  authority  for  the 
vehicle  coverage  requirement  is 
contained  in  the  Maine  Safety 
Inspection  rules  and  the  April  1998 
authorizing  legislation.  EPA  proposes  to 
approve  the  submission  as  a 
strengthening  of  the  SIP  based  on  the 
DEP's  submittal,  although  it  has  not  met 
all  EPA  rule  requirements. 

G.  Test  Procedures  and  Standards 

The  Maine  I/M  SIP  revision  obligates 
the  State  to  perform  anti-tampering 
checks  of  the  natvire  described  in  the 
plan  submission.  The  State  will  be 
requiring  these  checks  for  1983  and 
newer  model  year  vehicles  in  the  area 


for  the  presence  of  the  catalytic 
converter,  and  checks  for  1974  and 
newer  vehicles  for  the  presence,  proper 
fit  and  function  of  a  gas  cap.  In  addition, 
the  State  of  Maine  will  be  requiring. 
OBD2  system  checks  in  accordance  with 
EPA  rules,  beginning  in  2001.  with 
checks  of  the  systems,  but  no  repairs, 
starting  in  2000. 

H.  Test  Equipment 

In  its  November  19, 1998  submittal, 
Maine's  I/M  SIP  revision  describes 
procedures  to  follow  to  test  vehicles. 
These  procedures  are  articulated  in 
more  detail  in  the  Maine  Safety 
Inspection  Manual,  and  the  State's  I/M 
authorizing  legislation. 

The  SIP  does  not  include  a  "real 
time"  data  link,  but  instead  every 
vehicle  which  leaves  a  station  without 
a  passing  sticker  is  reported  to  the 
Department  of  Public  Safety  with  a 
"safety  refusal  card."  The  State  feels 
that  the  fact  that  these  vehicles  are 
reported  to  the  Department  of  Public 
Safety  will  ensure  that  vehicle  owners 
comply,  and  do  not  shop  around  for  a 
"passing  test."  EPA  beUeves  that  the 
relatively  unobtrusive  program  that  the 
State  is  implementing  will  help  ensure 
that  vehicle  owners  do  not  "shop"  for 
passing  stickers  any  more  than  is  done 
under  the  present  safety  inspection 
program.  For  reasons  described 
elsewhere  in  this  notice.  EPA  is 
proposing  approval  of  this  as  a  SIP 
strengthening  measure,  but  it  does  not 
meet  EPA  I/M  requirements.  The  State 
does  not  require  a  "real  time"  data  link 
to  prevent  this  sticker  shopping,  nor  to 
collect  the  requisite  data  required  under 
the  I/M  rule. 

/.  Quality  Control 

The  Maine  I/M  SIP  narrative  outlines 
quality  control  procedures.  However, 
since  no  significant  test  equipment  is 
utilized,  it  is  minimal.  Efforts  to  ensure 
that  documents  related  to  the  inspection 
remain  secure  are  already  in  place  and 
enforced  by  the  DPS  as  part  of  the 
existing  safety  inspection  program. 

/.  Waivers  and  Compliance  via 
Diagnostic  Inspection 

Since  Maine  is  implementing  largely 
an  anti-tampering  program,  it  will  not 
be  issuing  any  waivers  whatsoever,  and 
this  is  approvable. 

Maine  will  require  the  replacement  of 
gas  caps  which  fail  the  pressure  test. 

K.  Motorist  Compliance  Enforcement 

The  State  of  Maine  has  chosen  to  use 
a  program  of  windshield  sticker  based 
enforcement,  based  on  its  current  safety 
inspection  program.  Any  vehicle  driven 
without  a  valid  sticker  will  ultimately 


be  caught  by  law  enforcement  officials. 
The  motorist  compUance  enforcement 
program  will  be  implemented  primarily 
by  the  Maine  Department  of  Public 
Safety  (DPS).  The  enforcement  strategy 
is  described  in  Maine's  November  19, 
1998  submittal.  The  enforcement 
strategy  is  designed  to  ensure  a  high  rate 
of  compliance  rate  for  all  vehicles 
within  a  short  time  of  the  compliance 
deadline.  As  described  in  the  November 
19,  1998  submittal,  this  will  be 
accomplished  by  surveillance  by  law 
enforcement  officials  to  identify 
uninspected  and  unregistered  vehicles. 
Vehicle  owners  of  those  vehicles 
operated  without  a  valid  safety 
inspection  sticker  are  fined,  just  as  those 
that  are  driven  unregistered.  Maine  feels 
that  the  fact  that  windshield  safety 
inspection  stickers  are  more  easily 
identified  helps  ensure  a  higher  rate  of 
comphance  than  with  the  less  visible 
registration  stickers  required  to  be  on 
license  plates.  Maine  does  have  a 
penalty  system  whose  purpose  is  to 
deter  noncompliance,  but  the  penalties 
imposed  may  not  be  a  sufficient 
incentive  to  deter  noncompliance  if  a 
vehicle  owner  expects  that  significant 
repairs  will  be  required  upon 
inspection. 

This  program  is  not  viewed  as 
intrusive  to  the  general  pubUc,  and  it  is 
not  likely  that  citizens  of  Maine's 
Cumberland  County  will  take  additional 
steps  to  avoid  this  I/M  program.  EPA  is 
comfortable  that,  in  light  of  the  t)rpe  of 
vehicle  "testing"  being  proposed, 
Maine's  program  will  be  enforced  in  a 
manner  commensurate  with  the  type  of 
program  implemented,  and  emission 
reductions  expected.  However,  this 
section  of  the  State's  program  does  not 
meet  Clean  Air  Act  requirements  to 
have  the  program  based  on  vehicle 
registration.  Further,  while  the  State  did 
make  a  demonstration  that  this 
mechanism  was  both  a  "pre-existing" 
enforcement  mechanism  and  that  it 
would  be  more  effective  than 
registration  denial  would  be,  EPA  has 
not  concurred  with  those  assertions. 
Further,  the  State  has  not  committed  to 
ensuring  the  continued  effectiveness  of 
its  sticker  based  enforcement 
mechanism.  In  general,  EPA  believes 
that  a  registration  based  program  would 
be  more  effective  than  sticker  based 
enforcement  since  a  vehicle  can  be 
registered  without  being  inspected,  but 
cannot  be  inspected  without  being 
registered.  Fiuther  discussion  on  the 
State's  enforcement  demonstration  is 
included  in  the  TSD  prepared  for  this 
notice.  Nevertheless,  for  reasons 
outlined  elsewhere  in  this  notice,  EPA 
believes  that  this  program  should  be 


Federal  Register /Vol.  63,  No.  242 /Thursday.  December  17.  1998 /Proposed  Rules  69597 


approved  because  it  will  strengthen  the 
SIP,  despite  the  fact  that  it  does  not 
m^t  the  requirements  for  enhanced  I/M 
uiider  the  Clean  Air  Act.  The  legal 
ai  Aiority  to  implement  and  enforce  the 
pibgram  is  included  in  the  Maine  State 
laMr  and  in  DPS  rules. 

L. ,  \iotorist  Compliance  Enforcement 
Pn»gram  Oversight 

I 'he  Maine  I/M  SIP  revision  provides 
t  EPA  may  perform  regular  auditing 
oUts  enforcement  program.  The  State 
dpBs  not  describe  its  own  methods  for 
ensuring  that  the  program  is  enforced 
aiiid  overseen  sufficiently.  The  State's 
eiforts  for  the  motorist  compliance 
emorcement  program  do  not  meet 
federal  I/M  rule  requirements. 

Mi  Quality  Assurance 

The  November  19. 1998  submittal 
from  Maine  states  that  the  quality 
al^urance  program  will  be  developed. 
Since  that  program  has  not  been 
developed,  what  was  submitted  does 
ii«^t  meet  EPA  requirements. 

iVl  Enforcement  Against  Contractors, 
itations  and  Inspectors 

The  Maine  I/M  SIP  revision  describes 
_  jfic  sanctions  available  in  its 

Jorcemwit  against  stations  and 

ispectors  which  fail  to  give  proper 
-jspections.  An  inspector  or  station  can 
]  ipve  its  authority  to  inspect  suspended 
i  J  improper  inspections  are  performed. 
(Ither  penalties  include  fines,  warnings. 
1  ind  revocations.  This  section  of  the 
:  state's  program  is  appropriate  for  the 
1  tpe  of  program  the  State  is 

nplementing  for  the  purpose  of 

iuengthening  the  SIP. 

D.  Data  Collection,  Analysis,  and 
eporting 

The  Maine  I/M  SIP  provides  for 
>llecting  test  data  to  link  specific  test 
^^'sults  to  specific  vehicles,  I/M  program 
[registrants,  test  sites,  and  inspectors. 
The  SIP  lists  the  specific  types  of  test 
jdata  and  quality  control  data  which  will 
be  collected,  which  include  all  the 
Iifelevant  data  points  of  40  CFR  51.365. 
We  expect  that  the  data  collected  would 
therefore  include,  at  a  minimvun:  station 
identification  number,  technician  name, 
lihistomer  name,  vehicle  ID  and  license 
plate  number,  vehicle  make,  model, 
model  year  and  mileage,  pass/fail 
determination,  reason  for  failure, 
inspection  sticker  number,  and  repairs 
)erJfonned. 

».  Inspector  Training  and  Ucensing  or 
Zertification 

The  November  19. 1998  submittal 
lescribes  the  training  and  the  testing 


that  is  required  of  each  inspector,  prior 
to  being  certified  to  perform  these  tests. 

Q.  Improving  Repair  Effectiveness 

In  the  November  19, 1998  submittal, 
the  State  committed  to  providing 
technical  assistance  and  training 
opportimities  for  the  repair  industry. 
The  DEP  does  intend  to  work  with  the 
repair  industry  to  provide  additional 
OBD2  training  in  the  future. 

R.  Compliance  With  Recall  Notices 

The  Maine  I/M  SIP  will  ensure  that 
vehicles  subject  to  its  1/M  program,  that 
are  included  in  either  a  voluntary 
emission  recall  or  a  remedial  plan 
determination  pursuant  to  the  CAA, 
have  had  the  appropriate  repairs  made 
prior  to  the  inspection.  Lists  of  vehicles 
that  have  received  recall  notices  will  be 
provided  to  the  inspection  stations,  by 
coordination  between  the  DEP  and  DPS. 

S.  On-Road  Testing 

Maine  has  stated  that  it  has  the 
legislative  authority  to  move  forward 
with  an  on-road  testing  program.  It 
intends  to  design  a  program  which 
meets  EPA  requirements  in  the  future, 
and  the  program  will  be  conducted 
either  by  remote  sensing  or  by  "on- 
road"  inspections. 

T,  Concluding  Statement 

A  more  detailed  analysis  of  the  State's 
submittal  is  contained  in  the  EPA's 
technical  support  docimient  prepared 
for  this  action.  The  TSD  is  available 
from  the  EPA  New  England  Regional 
office  listed  above.  The  Maine 
regulations  and  accompanying  materials 
contained  in  the  SDP  represent  an 
acceptable  I/M  plan  for  the  purpose  of 
strengthening  the  Maine  SIP. 

IV.  Proposed  Action 

EPA  is  proposing  to  approve  the  SIP 
revision  submitted  by  Maine  on 
November  19. 1998  as  a  revision  to  the 
SIP.  The  SIP  revision  proposes  approval 
of  the  State's  I/M  program.  While  the  1/ 
M  program  does  not  meet  all  of  the 
requirements  of  the  enhanced  I/M  rule, 
EPA  has  determined,  based  on  the 
State's  showing  that  additional 
reductions  from  a  fully  enhanced  I/M 
program  will  not  significantly 
contribute  to  attainment  of  the  1 -horn- 
ozone  standard  anywhere  in  the  OTR. 
that  the  requirements  for  an  enhanced  1/ 
M  program  are  not  required  in  Maine. 
Therefore.  EPA  is  approving  the  Maine 
I/M  program  as  strengthening  the  SIP. 

EPA  is  sohciting  public  comments  on 
the  issues  discussed  in  this  proposal  or 
on  other  relevant  matters.  These 
comments  will  be  considered  before 
EPA  takes  final  action.  Interested  parties 


may  participate  in  the  Federal 
rulemaking  procedure  by  submitting 
written  comments  to  the  EPA  Regional 
office  Usted  in  the  ADDRESSES  section  of 
this  action. 

V.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866.  entitled  "Regulatory  Planning 
and  Review." 


B.  Executive  Order  12875 

Under  E.O.  12875.  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
imless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  Executive  Order  12875 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  a  description 
of  the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  state, 
local,  and  tribal  governments,  the  nature 
of  their  concerns,  copies  of  written 
commimications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

Today's  rule  does  not  create  a 
mandate  on  state,  local  or  tribal 
governments  that  does  not  already  exist 
as  a  matter  of  State  law.  EPA  is  simply 
approving  a  state  regulation  imder  the 
Clean  Air  Act.  Accordingly,  the 
requirements  of  section  1(a)  of  E.O. 
12875  do  not  apply  to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23. 1997). 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866.  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
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and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  suBject  to  E.O.  13045 
because  it  is  not  "economically 
significant"  as  defined  under  E.O. 
12866,  and  does  not  involve  an  action 
that  addresses  environmental  or  safety 
risks. 

D.  Executive  Order  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compUance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA 's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  afiect  their 
commimities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  E.O.  13084  do  not  apply 
to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibiUty  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
proposed  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  ah«ady 


imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA.  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  sections  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  resuU  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the 
proposed  approval  action  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  milfion 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  fix)m  this  action. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Intergovernmental 
relations.  Nitrogen  dioxide.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  December  9. 1998. 
Roliert  Perciasepe, 
Assistant  Administrator.  OAR. 
[FR  Doc.  9a-33475  Filed  12-16-98;  8:45  ami 
MLUNQ  CODE  <660  50  P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 
[FRL-6202-3] 

Identification  of  Additional  Ozone 
Areas  Attaining  the  1-Hour  Standard 
and  to  Which  the  1-Hour  Standard  is 
No  Longer  Applicable 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 


SUMMARY:  The  EPA  proposes  to  identify 
ten  additional  ozone  areas  where  the  1- 
hour  standard  is  no  longer  applicable. 
Thus,  upon  finalization  of  this  proposed 
action,  the  Code  of  Federal  Regulations 
for  ozone  will  be  amended  to  reflect 
such  changes.  On  July  18, 1997,  EPA 
provided  by  rule  that  the  1-hour  ozone 
standard  would  no  longer  apply  to  an 
area  based  on  a  determination  by  EPA 
that  the  area  has  attained  that  standard 
according  to  40  CFR  50.9(b).  The  1-hour 
standard  will  continue  to  apply  to  areas 
for  which  EPA  has  not  made  a 
determination  through  rulemaking.  The 
EPA  has  previously  taken  final  action 
regarding  the  applicabiUty  of  the  1-hour 
standard  for  other  areas  on  June  5, 1998 
and  July  22, 1998.  The  ten  additional 
proposed  areas  are:  Boston-Lawrence- 
Worcester  (E.MA),  Massachusetts-New 
Hampshire;  Memphis,  Tennessee; 
Muskegon,  Michigan;  Portland,  Maine; 
Portsmouth-Dover-Rochester,  New 
Hampshire;  Providence  (All  RI),  Rhode 
Island:  Allegan  County,  Michigan; 
Oceana  County,  Michigan;  Mason 
County,  Michigan;  Door  County, 
Wisconsin. 

DATES:  To  be  considered,  comments 
must  be  received  on  or  before  January 
19.  1999. 

ADDRESSES:  Comments  should  be 
submitted  (in  duplicate,  if  possible)  to 
Air  and  Radiation  Docket  and 
hiformation  Center  (6101),  Attention: 
Docket  No.  A-98-48,  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW,  Room  M-1500. 
Washington.  DC  20460,  telephone  (202) 
260-7548,  between  8:00  a.m.  and  4:00 
p.m..  Monday  through  Friday,  excluding 
legal  holidays.  A  reasonable  fee  may  be 
charged  for  copying.  Comments  and 
data  may  also  be  submitted 
electronically  by  following  the 
instructions  under  SUPPLEMENTARY 
INFORMATKM  of  this  document.  No 
confidential  business  information  (CBI) 
should  be  submitted  through  e-mail. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  concerning  this  notice  should 
be  addressed  to  Annie  Nikbakht  (policy) 
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( >  •  Barry  Gilbert  (air  quality  data).  Office 
( >^  Air  Quality  Planning  and  Standards, 
,  Vir  Quality  Strategies  and  Standards 
Division,  Ozone  Policy  and  Strategies 
Group,  MD-15,  Research  Triangle  Park, 
He  27711,  telephone  (919)  541-5246/ 
5238.  In  addition,  the  following 
Regional  contacts  may  be  called  for 
ilidividual  information  regarding 
monitoring  data  and  poUcy  matters 
specific  for  each  Regional  Office's 
g|BOgraphic  area: 

Region  I— Richard  P.  Burkhart,  (617) 
If  918-1664 

Region  IV— Kay  Prince,  (404)  562-9026 
;egion  V— Todd  Nettesheim,  (312)  353- 
9153 

JPPLEMENTARY  INFORMATION:  Electronic 
availability— The  official  record  for  this 
iroposed  rule,  as  well  as  the  public 
jersion,  has  been  established  under 

<  ocket  nxmiber  A-98-48  (including 

<  omments  and  data  submitted 

( lectronically  as  described  below).  A 
tublic  version  of  this  record,  including 
»rinted,  paper  versions  of  electronic 
lomments,  which  does  not  include  any 
iormation  claimed  as  CBI,  is  available 

Er  inspection  from  8:00  a.m.  to  4:00 
m.,  Monday  through  Friday,  excluding 
gal  hoUdays.  The  official  proposed 
I  ulemaldng  record  is  located  at  the 
{ iddress  in  ADDRESSES  at  the  beginning 
I  >f  this  dociunent.  Electronic  comments 
an  be  sent  directly  to  EPA  at:  A-and- 
l-DocketOepamail.epa.gov.  Electronic 
x>mments  must  be  submitted  as  an 
\SCII  file  avoiding  the  use  of  special 
Jiaracters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
iccepted  on  disks  in  WordPerfect  in  5.1 
lie  format  or  ASCII  file  format.  All 
x>mments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
^-98-48.  Electronic  comments  on  this 
iroposed  rule  may  be  filed  online  at 
nany  Federal  Depository  Libraries. 
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Advancement  Act 


I.  Background 

On  July  16, 1997,  the  President  issued 
a  memorandum  (62  FR  38421,  July  18, 
1997)  to  the  Administrator  of  the  EPA 
indicating  that  within  90  days  of 
promulgation  of  the  new  8-hour 
standard,  the  EPA  would  publish  an 
action  identifying  ozone  areas  to  which 
the  1-hour  standard  would  cease  to 
apply.  The  memorandum  stated  that  for 
areas  where  the  air  quaUty  did  not 
currently  attain  the  1-hour  standard,  the 
1-hour  standard  would  continue  in 
effect.  The  provisions  of  subpart  2  of 
title  I  of  the  Clean  Air  Act  (CAA)  would 
also  apply  to  currently  designated 
nonattainment  areas  until  such  time  as 
each  area  has  air  quaUty  meeting  the  1- 
hour  standard. 

On  July  18, 1997  (62  FR  38856),  EPA 
promulgated  a  regulation  replacing  the 
1-hour  ozone  standard  with  an  8-hour 
standard  at  a  level  of  0.08  parts  per 
milhon  (ppm).  The  form  of  the  8-hour 
standard  is  based  on  the  3-year  average 
of  the  annual  fourth-highest  daily 
maximmn  8-hoiir  average  ozone 
concentrations  measured  at  each 
monitor  within  an  area.  The  new 
primary  standard,  which  became 
effective  on  September  16, 1997, 
provides  increased  protection  to  the 
public,  especially  children  and  other  at- 
risk  populations.  On  July  18, 1997,  EPA 
also  announced  that  revocation  of  the  1- 
hour  ozone  national  ambient  air  quaUty 
standard  (NAAQS)  would  be  delayed 
until  areas  achieved  attainment  of  the  1- 
hour  NAAQS.  This  was  done  in  order  to 
faciUtate  continuity  in  pubUc  health 
protection  diuing  the  transition  to  the 
new  NAAQS.  The  EPA  provided,  by 
regulation,  that  the  1-hour  standard 
would  no  longer  apply  to  an  area  upon 
a  determination  by  EPA  that  the  area 
has  attained  the  1-hour  standard. 

On  June  5, 1998  (63  FR  31014)  and 
July  22, 1998  (63  FR  39432),  EPA  took 
final  actions  determining  that  numerous 
areas  had  attained  the  1-hour  standard 
and  that  the  1-hour  standard  no  longer 
applied  to  those  areas. 

n.  Summary  of  Today's  Action 

The  purpose  of  this  dociunent  is  to 
propose  the  revocation  of  the  l-hoitf 
standard  in  ten  additional  areas  that 
EPA  has  determined  are  not  violating 
the  1-hour  standard.  The  newly 
identified  areas  are:  Boston-Lawrence- 
Worcester  (E.MA),  Massachusetts-New 
Hampshire;  Memphis,  Tennessee; 
Muskegon,  Michigan;  Portland,  Maine; 
Portsmouth-Dover-Rochester,  New 
Hampshire;  Providence  (All  RI),  Rhode 
Island:  Allegan  County,  Michigan; 
Oceana  Coimty,  Michigan;  Mason 


Covmty,  Michigan;  Door  County, 
Wisconsin. 

m.  Analysis  of  Air  QuaUty  Data 

This  action,  proposing  to  determine 
these  areas  are  attaining  the  1-hour 
standard  and  thus  no  longer  subject  to 
the  1-hour  standard,  is  based  upon 
analysis  of  quality-assured,  ambient  air 
quaUty  monitoring  data  showing  no 
violations  of  the  1-hour  ozone  standard. 
Determinations  for  this  notice  were 
based  upon  the  most  recent  data 
available,  i.e.,  1996-1998  data.  Detailed 
air  quality  data  information  used  for 
today's  determinations  is  contained  in 
the  Technical  Support  Document  (TSD) 
to  Docket  No.  A-98-48.  The  method  for 
determining  attainment  of  the  ozone 
NAAQS  is  contained  in  40  CFR  50.9  and 
Appendix  H  to  that  section.  The  level  of 
the  1-hour  primary  and  secondary 
NAAQS  for  ozone  is  0.12  ppm. 

IV.  Efifiect  of  Revocation 

Once  EPA  has  determined  that  the  1- 
hour  standard  no  longer  appUes  to  an 
area,  that  area  is  no  longer  subject  to  the 
nonattainment  area  planning 
requirements  of  subpart  2  of  part  D  of 
title  I  of  the  CAA  (section  182).  This  is 
because  the  nonattainment  requirements 
in  subpart  2  apply  only  for  purposes  of 
the  1-hour  standard.  Tlierefore,  any 
sanctions  or  Federal  implementation 
plan  (FIP)  clocks  started,  pursuant  to 
sections  110  or  179  of  the  CAA  and  40 
CFR  52.31  with  respect  to  planning 
requirements  imder  section  182  of  the 
CAA,  are  no  longer  appUcable  once  EPA 
takes  final  action  determining  that  an 
area  has  attained  the  1-hour  standard 
and,  thereby,  terminating  the 
applicability  of  that  standard  for  the 
area. 

V.  Other  Regulatory  Requirements 

A.  Executive  Order  12866:  Regulatory 
Impact  Analysis 

Under  Executive  Order  (E.O.)  12866 
(58  FR  51735,  October  4,  1993).  the 
Agency  must  determine  whether  the 
regulatory  action  is  "significant"  and, 
therefore,  subject  to  Office  of 
Management  and  Budget  (OMB)  review 
and  the  requirements  of  the  E.O.  The 
OMB  has  exempted  this  regulatory 
action  from  E.O.  12866  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  FlexibiUty  Act, 
5  U.S.C.  601  et  seq..  EPA  must  prepare 
a  regulatory  flexibiUty  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  unless  EPA  certifies  that  the 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  Small  entities  include  smaU 
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businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000.  The  EPA  is  proposing 
that  this  rule,  in  its  final  fonn,  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  the  determination  that  the  1- 
hoiu-  standard  ceases  to  apply  does  not 
subject  any  entities  to  any  additional 
requirements. 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  (UMRA)  of  1995, 
EPA  must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  State,  local,  or  tribal 
governments  in  the  aggregate;  or  to 
private  sector,  of  $100  million  or  more. 
Under  section  205,  EPA  must  select  the 
most  cost-efiiective  and  least- 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  EPA  to  estabhsh  a 
plan  for  informing  and  advising  any 
small  governments  that  may  be 
significantly  or  uniquely  impacted  by 
the  rule. 

The  EPA  proposes  that  today's  action, 
if  finalized,  would  not  include  a  Federal 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  either 
State,  local,  or  tribal  governments  in  the 
aggregate  or  to  the  private  sector.  This 
Federal  action  imposes  no  new 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

On  April  21, 1997,  the  President 
signed  E.0. 13045  entitled  "Protection 
of  Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997).  This  is  the  primary 
diirBctive  to  Federal  agencies  and 
departments  that  Federal  health  and 
safety  standards  now  must  include  an 
evaluation  of  the  health  or  safety  effects 
of  the  planned  regulation  on  children. 
For  rules  subject  to  the  E.O.,  agencies 
are  further  required  to  issue  an 
explanation  as  to  why  the  planned 
regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  the 
Agratcy. 

This  proposed  rule  is  not  subject  to 
E.0. 13045  because  this  is  not  an 
economically  significant  regulatory 
action  as  defined  by  E.0. 12866.  and  it 
does  not  involve  decisions  on 


environmental  health  risks  or  safety 
risks  that  disproportionately  affect 
children. 

E.  Executive  Order  12875:  Enhancing 
the  Intergovenunental  Partnership 

Under  E.0. 12875.  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incuned  by  those 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  E.0. 12875  requires  EPA  to 
provide  to  OMB  a  description  of  the 
extent  of  EPA 's  prior  consultation  with 
representatives  of  the  affected  State, 
local  and  tribal  governments;  the  nature 
of  their  concerns;  copies  of  any  written 
communications  from  the  governments; 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
State,  local  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

Today's  rule  does  not  create  a 
mandate  on  State,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.0. 12875  do  not  apply 
to  this  rule. 

F.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Govenunents 

Under  E.O.  13084.  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  imless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  E.O.  13084  requires  EPA  to 
provide  to  OMB.  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
siunmary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition.  E.O. 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  govenunents  "to  provide 
meaningful  and  timely  input  in  the 


development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  The 
identified  areas  are  not  located  in  tribal 
lands,  and  this  action  does  not  involve 
or  impose  any  requirements  that  affect 
Indian  tribes.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

G.  Paperwork  Reduction  Act 

This  proposal  does  not  contain  any 
information  collection  requirements 
which  requires  OMB  approval  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.). 

H.  Executive  Order  12898: 
Environmental  Justice 

Under  E.O.  12898  each  Federal 
agency  must  make  achieving 
environmental  justice  part  of  its  mission 
by  identifying  and  addressing,  as 
appropriate,  disproportionately  high 
and  adverse  hiunan  health  or 
environmental  effects  of  its  programs, 
pohdes,  and  activities  on  minorities 
and  low-income  populations.  Today's 
action  (identifying  additional  ozone 
areas  where  the  1-hour  standard  is  no 
longer  applicable)  does  not  adversely 
affect  minorities  and  low-income 
populations  because  the  new,  more 
stringent  8-hour  ozone  standard  is  in 
effect  and  provides  increased  protection 
to  the  public,  especially  children  and 
other  at-risk  populations. 

I.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  new 
regulations.  To  comply  with  NTTAA, 
the  EPA  must  consider  and  use 
"voluntary  consensus  standards"  (VCS) 
if  available  and  applicable  when 
developing  programs  and  policies 
imless  doing  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  proposed  acticm. 
Today's  action  does  not  require  the 
public  to  perform  activities  conducive 
to  the  use  of  VCS. 

List  of  Subjects  in  40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control.  National  parks, 
Wilderness  areas. 
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iDated:  December  9. 1998. 
il  M.  Browno-, 

dnistrator. 
Doc.  9a-33477  Filed  12-16-98;  8:45  am) 
cooe  6aM-60-p 


1R0NMENTAL  PROTECTION 
)ENCY 

lb  CFR  Part  300 
;  :RL-6202-8] 

Uational  Oil  and  Hazardous 
Substances  Pollution  Contingency 
iPlan;  National  Priorities  Ust 

agency:  Environmental  Protection 

Agency. 

action:  Notice  of  intent  for  partial 

(feletion  of  the  Rocky  Mountain  Arsenal 

National  Priorities  List  Site  from  the 

National  Priorities  List;  annoimcement 

Itjo  reopen  public  comment  period. 

:  SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  8  announced  its 
intent  to  delete  the  western  tier  parcel 
of  the  Rocky  Mountain  Arsenal  National 
Priorities  List  Site  (RMA/NPL  Site)  On- 
Post  Operable  Unit  (OU)  from  the 
National  Priorities  List  (NPL)  on 
October  2. 1998  (63  PR  53005).  The  30- 
day  public  comment  period  ended 
November  2, 1998,  during  which  two 
letters  were  received.  In  addition  to  a 
request  for  additional  time  to  comment, 
ine  of  the  letters  contained  significant 
omments  to  which  EPA  has  responded 
jy  developing  a  new  document  specific 
to  the  western  tier  parcel.  EPA  is 
/eopening  the  public  comment  period 
for  an  additional  60  days  and  requests 
comments  on  the  proposed  partial 
deletion  in  consideration  of  this  new 
document. 

The  NPL  constitutes  Appendix  B  of 
40  CFR  part  300  which  is  the  National 
Oil  and  Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  which  EPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA).  This  partial  deletion  of 
the  RMA/NPL  Site  is  proposed  in 
accordance  with  40  CFR  300.425(e)  and 
Notice  of  Policy  Change:  Partial 
Deletion  of  Sites  listed  on  the  National 
Priorities  Ust  (Nov.  1. 1995). 

EPA  bases  its  proposal  to  delete  the 
western  tier  of  the  RMA/NPL  Site  on  the 
determination  by  EPA  and  the  State  of 
Colorado,  through  the  Colorado 
Department  of  Public  Health  and 
Environment  (CDPHE).  that  all 
appropriate  actions  imder  CERCLA  have 
been  implemented  to  protect  hiunan 
health,  welfare,  and  the  environment 


and  that  no  further  response  action  by 
responsible  parties  is  appropriate. 

"niis  partial  deletion  pJertains  only  to 
the  western  tier  of  the  On-Post  OU  of 
the  RMA/NPL  Site  and  does  not  include 
the  rest  of  the  On-Post  OU  or  the  Off- 
Post  OU.  The  rest  of  the  On-Post  OU 
and  the  Off-Post  OU  will  remain  on  the 
NPL  and  response  activities  will 
continue  at  those  OUs. 
DATES:  Comments  concerning  this 
proposed  partial  deletion  may  be 
submitted  to  EPA  on  or  before  February 
16, 1999. 

ADDRESSES:  Comments  may  be  mailed 
to:  Rob  Henneke,  Community 
Involvement  Coordinator  {80C),  U.S. 
EPA,  Region  8,  999  18th  Stieet,  Suite 
500.  Denver,  Colorado,  80202-2466. 1- 
^00-227-8917  or  (303) 312-6734. 

Comprehensive  information  on  the 
RMA/NPL  Site,  as  well  as  information 
specific  to  this  proposed  partial 
deletion,  is  available  through  EPA's 
Region  8  office  in  Denver,  Colorado. 
Documents  are  available  for  viewing  by 
appointment  from  8:00  a.m.  to  4:00 
p.m.,  Monday  through  Friday  excluding 
hoUdays  by  calling  (303)  312-7287.  The 
Administrative  Record  for  the  RMA/ 
NPL  Site  and  the  Deletion  Docket  for 
this  partial  deletion  are  maintained  at 
the  Joint  Administrative  Records 
Dociunent  Facility,  Building  135,  Room 
16,  72nd  and  Quebec  Streets,  Commerce 
City,  Colorado  80022,  (303)  289-0362. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Laura  WilUams.  Remedial  Project 
Manager  (8EPR-F).  U.S.  EPA.  Region  8. 
999  18th  Street.  Suite  500,  Denver 
Colorado,  80202-2466,  (303)  312-6660. 
SUPPLEMENTARY  INFORMATION: 
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I.  Introduction 

The  EPA  Region  8  announced  its 
intent  to  delete  the  western  tier  parcel 
of  the  RMA/NPL  Site  On-Post  OU  from 
the  NPL  on  October  2, 1998  (63  FR 
53005).  The  30-day  public  comment 
period  ended  November  2. 1998.  during 
which  two  letters  were  received.  In 
addition  to  a  request  for  additional  time 
to  comment,  one  of  the  letters  contained 
significant  comments  to  which  EPA  has 
responded  by  developing  a  new 
document  specific  to  the  western  tier 
parcel.  EPA  is  reopening  the  pubUc 
comment  period  for  an  additional  60 
days  and  requests  comments  on  the 
proposed  partial  deletion  in 
consideration  of  this  new  docimient. 

The  NPL  constitutes  Appendix  B  of 
the  National  Oil  and  Hazardous 


Substances  Pollution  Contingency  Plan 
(NCP).  40  CFR  part  300.  which  EPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA).  42  U.S.C.  9605.  EPA 
identifies  sites  that  appear  to  present  a 
significant  risk  to  public  health  or  the 
environment  and  maintains  the  NPL  as 
the  list  of  those  sites.  Sites  on  the  NPL 
may  be  the  subject  of  remedial  actions 
financed  by  the  Hazardous  Substance 
Superfund  (Fund).  This  partial  deletion 
of  the  Site  is  proposed  in  accordance 
with  40  CFR  300.425(e)  and  Notice  of 
FoUcy  Change:  Partial  Deletion  of  Sites 
Listed  on  the  National  Priorities  List  (60 
FR  55466  (Nov.  1, 1995)).  As  described 
in  40  CFR  300.425(e)(3).  portions  of  a 
site  deleted  from  the  NPL  remain 
eligible  for  further  remedial  actions  if 
warranted  by  future  conditions. 

EPA  will  accept  comments 
concerning  its  intent  for  partial  deletion 
of  the  RMA/NPL  Site  for  sixty  days  after 
publication  of  this  document  in  the 
Federal  Register. 
Section  II  of  this  document  explains 

the  criteria  for  deleting  sites  bom  the 
NPL.  Section  HI  discusses  the 
procedures  that  EPA  is  using  for  this 
proposed  partial  deletion.  Section  IV 
discusses  the  western  tier  of  the  RMA/ 
NPL  Site  and  explans  how  it  meets  the 
deletion  criteria. 

n.  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  that 
EPA  uses  to  delete  sites  from  the  NPL 
In  accordance  with  40  CFR  300.425(e). 
sites  may  be  deleted  from  the  NPL 
where  no  further  response  is 
appropriate  to  protect  public  health  or 
the  environment.  In  making  such  a 
determination  pursuant  to  §  300.425(e). 
EPA  will  consider,  in  consultation  with 
the  State,  whether  any  of  the  following 
criteria  have  been  met: 

Section  300.425(e)(l)(i).  Responsible 
parties  or  other  persons  have 
implemented  all  appropriate  response 
actions  required;  or 

Section  300.425(e)(l)(ii).  All 
appropriate  Fund-financed  response 
under  CERCLA  has  been  implemented, 
and  no  further  response  action  by 
responsible  parties  is  appropriate;  or 

Section  300.425(e)(l)(iii).  The 
remedial  investigation  has  shown  that 
the  release  (xises  no  significant  threat  to 
public  health  or  the  environment  and, 
therefore,  taking  remedial  measures  is 
not  appropriate. 

A  partisu  deletion  of  a  site  from  the 
NPL  does  not  affect  or  impede  EPA's 
ability  to  conduct  CERCLA  response 
activities  for  portions  not  deleted  from 
the  NPL.  In  addition,  deletion  of  a 
portion  of  a  site  bom  the  NPL  does  not 
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affect  the  liability  of  responsible  parties 
or  impede  agency  efforts  to  recover  costs 
associated  with  response  efforts.  The 
U.S.  Anny  and  Shell  Oil  company  will 
be  responsible  for  all  future  remedial 
actions  required  at  the  area  deleted  if 
future  site  conditions  warrant  such 
actions. 

m.  Deletion  Pnx»dures 


Upon  determination  that  at  least  one 
of  the  criteria  described  in  §  300.425(e) 
of  the  NCP  has  been  met,  EPA  may 
formally  begin  deletion  procedures.  The 
following  procediu«s  were  used  for  this 
proposed  deletion  of  the  western  tier  of 
the  RMA/NPL  Site: 

(1)  EPA  has  recommended  the  partial 
deletion  and  has  prepared  the  relevant 
documents. 

(2)  The  State  of  Colorado,  through  the 
CDPHE,  has  concvirred  with  publication 
of  this  notice  of  intent  for  partial 
deletion. 

(3)  Conciurent  with  this  national 
Notice  of  Intent  for  Partial  Deletion,  a 
local  notice  has  been  published  in  a 
newspaper  of  record  and  has  been 
distributed  to  appropriate  federal.  State, 
and  local  officials,  and  other  interested 
parties. 

(4)  EPA  has  made  all  relevant 
documents  available  at  the  information 
repositories  listed  previously  for  public 
inspection  and  copying. 

Upon  completion  of  the  sixty  calendar 
day  public  comment  period,  EPA 
Region  8  will  evaluate  each  significant 
comment  and  any  significant  new  data 
received  before  issuing  a  final  decision 
concerning  the  proposed  partial 
deletion.  EPA  will  prepare  a 
responsiveness  summary  for  each 
significant  comment  and  any  significant 
new  data  received  during  the  public 
comment  period  and  will  address 
concerns  presented  in  such  comments 
and  data.  The  responsiveness  summary 
will  be  made  available  to  the  public  at 
the  EPA  Region  8  office  and  the 
iniiarmation  repository  listed  above  and 
will  be  included  in  the  final  deletion 
package.  Members  of  the  public  are 
encouraged  to  contact  EPA  Region  8  to 
obtain  a  copy  of  the  responsivmess 
summary.  If.  after  review  of  all  such 
comments  and  data,  EPA  determines 
that  the  partial  deletion  bom  the  NPL  is 
appropriate,  EPA  will  publish  a  final 
notice  of  partial  deletion  in  the  Federal 
Register.  Deletimi  of  the  western  tier  of 
the  RMA/NPL  Site  does  not  actually 
occur  until  a  final  notice  of  partial 
deletion  is  published  in  the  Federal 
Register.  A  copy  of  the  final  partial 
deletion  package  will  be  placed  at  the 
EPA  Region  8  office  and  the  information 
repository  listed  above  after  a  final 


notice  has  been  pubhshed  in  the 
Federal  Register. 

IV.  Basis  for  Intraded  Partial  Site 
Deletion 

The  following  information  provides 
EPA's  rationale  for  deletion  of  the 
western  tier  of  the  RMA/NPL  Site  bom 
the  NPL  and  EPA's  finding  that  the 
proposed  final  deletion  satisfies  40  CFR 
300.425(e)  requirements: 

Background 

The  On-Post  OU  of  the  RMA/NPL  Site 
encompasses  27  square  miles  in 
southern  Adams  Coimty,  Colorado, 
approximately  8  miles  northeast  of  the 
dty  of  Denver.  The  Rocky  Mountain 
Arsenal  was  established  in  1942  by  the 
U.S.  Army,  and  was  used  to 
manufiactiue  chemical  warfare  agents 
and  incendiary  munitions  for  use  in 
World  War  11.  Prior  to  this,  the  area  was 
largely  undeveloped  ranch  and  farm 
land.  Following  the  war  and  through  the 
early  ISSOs,  the  faciUties  continued  to 
be  used  by  the  Army.  Beginning  in 
1946,  some  facilities  were  leased  to 
private  companies  to  manu&cture 
industrial  and  agricultiual  chemicals. 
Shell  Oil  Company,  the  principal  lessee, 
primarily  manufactured  pesticides  bom 
1952  to  1982.  After  1982,  the  only 
activities  at  the  Arsenal  involved 
remediation. 

By  the  late  1950s,  complaints  of 
ground  water  pollution  north  of  the 
RMA/NPL  Site  began  to  surface. 
Common  industrial  and  waste  disposal 
practices  used  during  these  years 
resulted  in  contamination  of  structures, 
soil,  sur&ce  water,  and  ground  water. 
As  a  result  of  this  contamination,  the 
Arsenal  was  proposed  for  inclusion  on 
the  NPL  in  July  1987.  On  February  17, 
1989,  an  intnagency  agreement — 
refened  to  as  a  Federal  Facility 
Agreement  (FFA)— formalizing  the 
process  frameworic  for  selection  and 
implementation  of  cleanup  remedies  at 
the  RMA/NPL  Site,  was  signed  by  the 
Army,  Shell  Oil  Company,  EPA.  U.S. 
Department  of  the  Interior,  U.S. 
Department  of  Justice,  and  the  Agency 
for  Toxic  Substances  and  Disease 
Registry. 

Western  Tier  of  the  On-Post  OU 
A  remedial  investigaticm  (RI) 
completed  in  January  1992  studied  each 
of  the  five  environmental  media  at  the 
RMA/NPL  Site,  including  soils,  water, 
structures,  air,  and  biota.  Based  upon 
evidence  gathered  during  the  RI. 
information  on  the  western  tier  of  the 
RMA/NPL  Site  indicated  the  western 
tier  area  was  exposed  to  minimal  or  no 
contamination  and  is  considered  a 
"non-souice"  area.  A  structures  survey 


program  identified  eight  structiues 
within  the  western  tier. 

Several  ground  water  plumes  below 
the  western  tier  parcel  have  been 
identified  but  are  not  attributable  to  the 
RMA/NPL  Site.  Because  the  ground 
water  does  not  meet  drinking  water 
standards,  the  Klein  Water  Treatment 
Facility  was  built  in  1989— prior  to 
completion  of  the  RI — to  treat  the 
ground  water  contamination  that  is  now 
known  to  originate  bom  non-RMA/NPL 
sources.  The  Klein  Water  Treatment 
Facility  is  located  within  the  area  to  be 
deleted:  however,  its  continued 
operation,  and  associated  5-year  review 
requirements,  have  been  incorporated  as 
part  of  the  Chemical  Sales  Company 
Superfund  Site. 
The  Irondale  Containment  System 
'  (ICS)  was  constructed  during 
development  of  the  RI/FS  as  an  interim 
response  action  (IRA).  The  ICS  is 
partially  located  on  the  western  tier  and 
was  installed  to  extract  and  treat  ground 
water  emanating  bom  the  Rail  Yard  and 
the  Motor  Pool  areas  which  are  in  close 
proximity  to  the  western  tier. 

A  feasibility  study  (PS)  was  finalized 
in  October  1995  and  a  proposed  plan 
prepared  and  presented  to  the  public  in 
October  1995  as  well.  On  June  11, 1996, 
the  On-Post  Record  of  Decision  (ROD) 
was  signed  by  the  Army,  EPA,  and  the 
State  of  Colorado.  The  ROD  specified  no 
remedial  action  for  soil  within  the 
western  tier  of  the  On-Post  OU  since  the 
soil  does  not  pose  a  risk  to  humans  or 
biota.  The  remedy  for  structiues 
included  the  dismantling  of  three  of  the 
eight  structures  found  on  the  western 
tier.  The  selected  ground  water  remedy 
consisted  of  continued  operation  of  the 
ICS. 

Community  Involvement 

Since  1988  each  of  the  Parties  has 
made  extensive  efforts  to  ensure  that  the 
public  is  kept  informed  on  all  aspects  of 
the  cleanup  program.  More  than  100  &ct 
sheets  about  topics  ranging  Srom 
historical  information  to  site 
remediation  have  been  developed  and 
made  available  to  the  public.  Following 
the  release  and  distribution  of  the  draft 
Detailed  Analysis  of  Alternatives  report 
(a  second  phase  of  the  FS),  the  Army 
held  an  open  house  for  about  1,000 
community  memben.  The  open  house 
provided  opportunity  for  individual 
discussion  and  understanding  of  the 
various  technologies  being  evaluated  for 
cleanup  of  RMA/NPL. 

The  Proposed  Plan  for  the  On-Post 
OU  was  released  for  public  review  on 
October  16. 1995.  On  November  18, 
1995  a  public  meeting  was  held, 
attended  by  approximately  50  members 
of  the  public,  to  obtain  pi^Uc  comment 
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Ihe  Proposed  Plan.  As  a  result  of 
rti  luests  at  this  meeting,  the  period  for 
s^mitting  written  comments  on  the 
plbn  was  extended  one  month, 

ncluding  on  January  19, 1996.  No 

iblic  comments  were  received  on  the 

lematives  presented  for  the  western 

iroftheOn-PostOU. 

_  'A  Region  8  annoimced  its  intent  to 
_jlete  the  western  tier  parcel  from  the 
NPL  on  October  2, 1998  (63  FR  53005). 
The  30-day  public  comment  period 
ended  November  2, 1998,  during  which 
tjufro  letters  were  received.  In  addition  to 
i  request  for  additional  time  to 
domment,  one  of  the  letters  contained 
significant  comments  to  which  EPA  has. 
Msponded  by  developing  a  new 
(^ocument  specific  to  the  western  tier 

larcel.  The  document,  "Fiuther 
■aluation  of  Surficial  Soil  Data  from 

estem  Tier  Parcel  at  Rocky  Mountain 
.  j-senal  (December  1998),"  evaluates 
surficial  soils  for  the  potential  future 
Wse  of  daycare  facilities.  EPA  is 
:  -f  opening  the  pubUc  comment  period 
]  a  the  proposed  partial  deletion  for  an 
iiditional60days. 

C  umnt  Status 

Of  the  three  structures  slated  for 
c  emolition,  one  was  determined  to  no 
I  )nger  exist  (a  building  foundation),  and 
jthe  other  two  structures  (survey  tower 
and  septic  tank)  were  demolished  in 
pctober  1997.  Since  the  ROD  was 
signed,  three  structures  referred  to  as 
'fvaults"  were  found  in  Section  9  of  the 
\  trestem  tier  parcel.  These  structures 
\  mte  used  for  housing  antennae 
Associated  with  the  Titan  1  Missile 
System  deployed  in  northern  Colorado 
during  the  late  1950s  through  the  mid- 

i960s.  Evaluation  of  the  vaults 
onfirmed  that  no  radiological,  chemical 
r  biological  materials  were  utilized  in 
these  structures.  The  vaults  were 
moved  from  the  western  tier  during 
le  week  of  July  20, 1998. 
The  ICS  extraction  wells  have  met  the 
.[OD  shut-off  criteria  and  were  shut 
down  on  October  1, 1997.  Extraction 
Kvells  for  the  Motor  Pool  IRA  have  also 
net  shut-off  criteria;  therefore,  the  ICS 
hcility  is  currently  operated  solely  to 
treat  contaminated  groimd  water  which 
is  piped  from  the  Rail  Yard  IRA  and  not 
associated  with  the  western  tier  parcel. 
JonitOTing  of  the  groimd  water  aquifer 
previously  treated  through  the  ICS 
extraction  welb,  as  required  by  the 
ROD,  has  been  incorporated  into  the 
sitewide  monitoring  program. 

Use  of  the  groimd  water  below  the 
western  tier  for  potable  drinking 
purposes  is  prohibited  by  the  FFA,  the 
RMA  National  Wildlife  Refuge  Act  of 
1992,  and  the  ROD;  and  will  continue 
to  be  prohibited  even  after  portions  of 


the  western  tier  are  sold.  Additional 
prohibitions  imposed  by  the  FFA, 
Refuge  Act,  and  ROD  include  the  use  of 
the  western  tier  parcel  for  residential, 
industrial,  and  agricultural  purposes,  for 
hunting  or  fishing  for  consumptive 
purposes,  and  the  use  of  any  hiture 
surface  water  as  a  potable  source. 

The  December  1998  Child  Care  Risk 
Assessment  document  concluded  that 
risks  associated  specifically  with  a 
potential  future  child  care  facility 
located  on  the  western  tier  parcel  are 
not  above  acceptable  levels.  These 
conclusions  are  consistent  with  those  of 
previous  investigations  and  risk 
assessment  scenarios  for  the  western  tier 
which  were  conducted  as  part  of  the 
site-wide  RMA/NPL  Site  investigations 
and  risk  assessment  activities.  Based  on 
these  determinations  no  further 
response  actions  are  planned  or 
scheduled  for  this  area. 

This  remedy  for  soil  and  structures 
does  not  result  in  hazardous  substances 
remaining  at  the  site  above  health-based 
levels  with  respect  to  anticipated  uses  of 
and  access  to  the  site,  which  are  limited 
under  the  Federal  Facility  Ag^ement, 
Rocky  Mountain  Arsenal  National 
Wildhfe  Refuge  Act  and  the  ROD.  All 
completion  requirements  for  the 
western  tier  of  the  On-Post  OU  have 
been  achieved  as  outlined  in  OSWER 
Directive  9320.2-3A.  Therefore,  there 
are  no  requirements  for  a  five-year 
review  or  operation  and  maintenance. 

EPA,  with  concurrence  from  the  State 
of  Colorado,  has  determined  that  all 
appropriate  CERCLA  response  actions 
have  been  completed  at  the  western  tier 
parcel  of  the  RMA/NPL  Site  to  protect 
public  health  and  the  envirorunent  and 
that  no  further  response  action  by 
responsible  parties  is  required. 
Therefore,  EPA  proposes  to  delete  the 
western  tier  of  the  On-Post  OU  of  the 
RMA/NPL  Site  from  the  NPL. 

Dated:  December  8. 1998. 
William  P.  Yellowtail. 
Regional  Administrator,  Region  8. 
(FR  Doc.  98-33215  Filed  12-16-98;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 

46  CFR  Part  525 
[DoclWt  No.  98-27] 

Marine  Terminal  Operator  Schedules 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Notice  of  Proposed  Rulemaking. 

summary:  The  Federal  Maritime 
Commission  proposes  to  add  new 
regulations  for  marine  terminal  operator 


schedules  in  accordance  with  the 
Shipping  Act  of  1984,  as  amended  by 
the  Ocean  Shipping  Reform  Act  of  1998 
and  the  Coast  Guard  Authorization  Act 
of  1998. 

DATES:  Submit  comments  on  or  before 
January  19. 1999. 

ADDRESSES:  Address  all  comments 
concerning  this  proposed  rule  to:  Joseph 
C.  Polking,  Secretary,  Federal  Maritime 
Commission,  800  North  Capitol  St.. 
N.W.  Room  1046,  Washington,  D.C. 
20573-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bryant  VanBrakle,  Director.  Bureau  of 
Tariffs,  Certification  and  Licensing, 
Federal  Maritime  Commission,  800 
North  Capitol  St.,  N.W.  Room  940. 
Washington,  D.C.  20573-0001,  (202) 
523-5796 
Thomas  Panebianco,  General  Counsel. 
Federal  Maritime  Commission.  800 
North  Capitol  St..  N.W.  Room  1018. 
Washington.  D.C.  20573-0001.  (202) 
523-5740 
SUPPLEMENTARY  INFORMATION:  The  Ocean 
Shipping  Reform  Act  of  1998  ("OSRA"), 
Pub.  L.  105-258.  112  Stat.  1902.  and  the 
Coast  Guard  Authorization  Act  of  1998. 
§424  of  Pub.  L.  105-383. 112  SUt.  3411. 
amend  the  Shipping  Act  of  1984  ("1984 
Act").  46  U.S.C.  app.  §  1701  et  seq..  in 
several  areas  relating  to  marine  terminal 
operators  ("MTO(s)").  The  Federal 
Maritime  Commission  ("Commission") 
proposes  new  regulations,  46  CFR  part 
525.  which  would  implement  changes 
made  by  OSRA  to  sections  3(15).  8(f), 
8(g)  and  10(d)  of  the  1984  Act. 

New  46  CFR  part  525 

Proposed  §  525.1  implements  OSRA's 
revision  of  section  3(15)  of  the  1984  Act 
by  redesignating  that  section  as  3(14) 
and  amending  the  definition  of  MTO  to 
extend  Commission  jurisdiction  over 
those  MTOs  who  furnish  terminal 
services  or  facilities  in  connection  with 
a  common  carrier  and  a  water  carrier 
subject  to  Subchapter  II  of  Chapter  135 
of  Title  49,  United  States  Code.  That  is. 
the  Commission  will  have  jurisdiction 
over  an  MTO  who  serves  mixed 
commerce,  i.e.,  international  and 
-    domestic,  rather  than  only  those  MTOs 
who  solely  serve  international 
commerce. 

In  addition,  the  proposed  rule  would 
implement  OSRA's  new  section  (8)(f)  of 
the  1984  Act.  This  section  provides 
MTOs  with  the  option  of  making  their 
schedules  of  rates,  regulations,  and 
practices  available  to  the  public  by 
publication  in  a  terminal  schedule, 
subject  to  section  10(d)  of  the  1984  Act, 
as  amended  by  OSRA.  The  1984  Act 
does  not  currently  mandate  MTO  tariff 
fiUng.  but  it  is  required  under 
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Commission  regulations.  46  CFR 
514.1(c)(3)(i).  Thus,  under  OSRA.  MTOs 
will  no  longer  be  required  to  file  their 
tarifi^s  with  the  Commission.  This  option 
of  making  MTO  schedules  available  to 
the  public  is  reflected  in  proposed 
§525.2. 

Section  8(f)  of  OSRA  also  provides 
that  terminal  schedules  may  include 
limitations  of  liability,  subject  to  section 
10(d).  for  cargo  loss  or  damage 
pertaining  to  receiving,  delivering, 
handling  or  storing  property  at  the 
terminal.  As  explained  in  the  legislative 
history,  such  limitation  of  liability  must 
be  consistent  with  domestic  law  and 
international  agreements  and 
conventions  adopted  by  the  United 
States.  S.  Rep.  No.  105-61, 105th  Cong., 
1st  Sess..  at  25  (1997)  ("Report").  The 
Commission  does  not  interpret  this 
reference  to  limitations  of  liability  as  an 
implied  endorsement  of  the  validity  of 
any  such  claims,  which  remain  subject, 
inter  alia,  to  the  proscriptions  of  section 
10(d)  of  the  1984  Act  against  unjust  and 
unreasonable  practices;  the  1984  Act 
merely  authorizes  the  publication  of  any 
asserted  limitations  in  the  terminal 
schedule.  This  is  also  reflected  in 
proposed  §  525.2(a)(1). 

OSRA  further  provides  in  section  8(f) 
that,  if  a  terminal  schedule  is  made 
available  by  an  MTO.  it  will  be 
enforceable  in  an  appropriate  court  as 
an  "implied  contract"  between  the  MTO 
and  the  party  in  receipt  of  the  MTOs 
services.  This  provision  ensures  that 
MTOs  are  "promptly  and  fairly 
compensated  for  the  services  they 
provide  to  waterbome  commerce." 
Report  at  25.  The  Report  language 
further  explains  that  the  MTO  need  not 
prove,  as  part  of  its  claim  to  enforce  the 
terminal  schedule  as  an  implied 
contract,  that  the  party  receiving  the 
terminal  services  had  actual  knowledge 
of  the  provisions  of  that  schedule.  Id. 
However,  any  actual  contract  that  exists 
between  an  MTO  and  another  party  for 
terminal  services  would  supersede  a 
terminal  schedule  made  available  by  the 
MTO  that  covers  those  same  services, 
and  such  a  terminal  schedule  would  not 
be  enforceable  as  an  implied  contract. 
Id.  The  existence  of  an  actual  contract, 
in  any  event,  would  not  relieve  the 
MTO  from  liability  for  violations  of  the 
1984  Act,  particularly  section  10(d), 
which  prohibits  an  MTO  from 
discriminating  against  a  common  carrier 
or  an  ocean  tramp  or  from  giving  any 
undue  or  unreasonable  preference  or 
advantage  or  imposing  any  imdue  or 
unreasonable  prejudice  or  disadvantage 
with  respect  to  any  person.  This  is 
reflected  in  proposed  §  525.2. 

In  addition,  section  8(g)  of  OSRA 
authorizes  the  Commission  to  prescribe. 


by  regulation,  the  form  and  maimer  in 
which  MTO  schedules  are  published. 
Proposed  §  525.3  implements  this 
section  by  delineating  how  the  MTQs 
shall  make  their  terminal  schedules 
"available."  The  proposed  rule  requires 
that  any  terminal  schedule  that  is  made 
available  to  the  public  shall  be  available 
at  a  reasonable  charge,  if  any.  and 
during  normal  business  hours.  Neither 
OSRA  nor  the  Report,  however,  provide 
whether  those  schedules  should  be 
published  in  either  electronic  or  paper 
form.  In  accordance  with  the 
Commission's  authority  to  prescribe 
form  and  manner,  the  proposed  rule 
requires  all  schedules  to  be  published  in 
electronic  form.  It  appears  that  requiring 
the  schedules  to  be  published  in 
electronic  form  would  not  be  a  hardship 
on  MTOs  who  currently  must  file  their 
tariffs  in  an  electronic  form  with  the 
Commission,  and  would  provide 
meaningful  access  to  the  public.  The 
Commission  specifically  requests 
comments  on  whether  there  is  a 
compelling  reason  for  or  against 
allowing  MTOs  to  publish  their  terminal 
schedules  in  paper  form  as  an 
alternative  means  of  publication. 

All  MTOs  must  notify  the 
Commission  of  the  location  of  any 
published  terminal  schedules  by  May  1 
1998.  Such  notification  shall  be 
accomplished  by  submitting  Form 
FMC-1  to  the  Commission's  Bureau  of 
Tariffs,  Certification  and  Licensing.  The 
Commission  specifically  requests 
comments  on  whether  that  form  should 
be  filed  in  paper  format  or  in  electronic 
format  on  the  Commission's  website  at 
wrww.finc.gov.  The  Commission  is  also 
considering  publishing  a  list  of  the 
locations  of  the  terminal  schedules  on 
its  website.  The  Commission 
specifically  requests  comments  on  its 
proposal  to  publish  this  list  on  the 
website.  In  addition,  any  terminal 
schedule  must  contain  the  form  and 
manner  requirements  in  proposed 
§  525.3(g). 

Finally,  in  order  to  enforce  the 
prohibited  acts  of  section  10(d),  MTOs 
must  maintain  in  their  offices  a 
complete  and  ciurent  set  of  their 
terminal  schedules  for  a  period  of  five 
(5)  years,  whether  or  not  made  available 
to  the  public,  and  shall  promptly  make 
such  schedules  available  to  the 
Commission  upon  request.  This  is 
reflected  in  proposed  §  525.3. 

The  Chairman  of  the  Commission 
hereby  certifies,  pursuant  to  605  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  605, 
that  the  proposed  rules  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  affected 
universe  of  parties  is  limited  to  marine 


terminal  operators.  The  Commission  has 
determined  that  these  entities  do  not 
come  under  the  programs  and  policies 
mandated  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  as 
they  typically  exceed  the  threshold 
figures  for  number  of  employees  and/or 
annual  receipts  to  qualify  as  a  small 
entity  under  Small  Business 
Administration  guidelines. 

The  reporting  and  disclosure 
requirements  contained  in  this  proposed 
rule  have  been  submitted  to  the  Office 
of  Management  and  Budget  (OMB). 
Public  burden  for  this  collection  of 
information  is  estimated  to  average  5 
hours  per  response.  This  estimate 
includes,  as  applicable,  the  time  needed 
to  review  instructions,  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to 
respond  to  a  collection  of  information, 
search  existing  data  sources,  gather  and 
maintain  the  data  needed,  and  complete 
and  review  the  collection  of 
information:  and  transmit  or  otherwise 
disclose  the  information. 

Send  comments  regarding  the  burden 
estimate  to  the  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  Attention 
Desk  Officer  for  the  Federal  Maritime 
Commission,  New  Executive  Office 
Building,  725  17th  Street,  N.W., 
Washington,  D.C.  20503,  within  30  days 
of  publication  in  the  Federal  Register. 
The  Commission  would  also  like  to 
soUcit  comments  to:  (a)  evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  evaluate  the  acciuacy  of  the 
Commission's  burden  estimates  for  the 
proposed  collection  of  information;  (C) 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected:  and 
(d)  minimize  the  burden  of  the 
collections  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Comments  submitted  in  response  to  this 
proposed  rulemaking  will  be 
summarized  and/or  included  in  the 
final  rule  and  will  become  a  matter  of 
public  record. 
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iji  tt  of  Subjects  in  46  CFR  Part  525 

Freight,  Harbors,  Reporting  and 
recordkeeping  requirements, 

!arehouses. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Maritime 
Commission  proposes  to  add  part  525  to 
subchapter  B,  chapter  IV  of  46  CFR  as 

jllows: 

\RT  525— MARINE  TERMINAL 
ERATOR  SCHEDULES 

;5.1    Purpose  and  scope. 
5.2 .  Terminal  schedules. 
5.3    Availability  of  marine  terminal 
operator  schedules. 

Authority:  46  U.S.C.  app.  1702. 1707, 1709. 
M  amended  by  Pub.  L.  105-258. 112  Stat. 
ib02,  and  Pub.  L.  105-383. 112  Stat.  3411. 

4j525.1    Purpose  and  scope. 

[  (a)  Purpose.  This  part  implements  the 
phipping  Act  of  1984,  as  amended  by 
the  Ocean  Shipping  Reform  Act  of  1998 
tod  the  Coast  Guard  Authorization  Act 
Sf  1998.  The  form  and  manner 
fequirements  of  this  part  are  necessary 
to  enable  the  Commission  to  meet  its 
responsibilities  with  regard  to 
identifying  and  preventing  unreasonable 
preference  or  prejudice  and  unjust 
discrimination  pursuant  to  section  10  of 
die  Act. 

(b)  Scope.  This  part  sets  forth  the 
]  egulations  for  the  publication  of 
1  erminal  schedules  by  marine  terminal 
operators.  Information  made  available 
^nder  this  part  may  be  used  to 
determine  marine  terminal  operators' 
eompUance  with  shipping  statutes  and 
]  Bgulations. 

(c)  Definitions.  The  follovdng 
lefinitions  apply  to  the  regulations  of 
mis  part: 

(1)  Act  means  the  Shipping  Act  of 
1984,  as  amended  by  the  Ocean 
Shipping  Reform  Act  of  1998  and  the 
joast  Guard  Authorization  Act  of  1998. 

(2)  Bulk  cargo  means  cargo  that  is 
oaded  and  carried  in  bulk  without  mark 
or  coimt. 

(3)  Checking  means  the  service  of 
counting  and  checking  cargo  against 
appropriate  docimients  for  the  account 
of  the  cargo  or  the  vessel,  or  other 
person  requesting  same. 

(4)  Commission  means  the  Federal 
Maritime  Commission. 

(5)  Dockage  means  the  charge 
assessed  against  a  vessel  for  berthing  at 
a  wharf,  pier,  bulkhead  structure,  or 
bank  or  for  moorii^  to  a  vessel  so 
berthed. 

(6)  Effective  date  means  the  date  a 
scheidule  or  an  element  of  a  schedule 
becomes  effective.  Where  there  are 
multiple  publications  on  the  same  day. 


the  last  schedule  or  element  of  a 
schedule  published  with  the  same 
effective  date  is  the  one  effective  for  that 

day. 

(7)  Expiration  date  means  the  last  day, 

after  which  the  entire  schedule  or  a 
single  element  of  the  schedule,  is  no 
longer  in  effect. 

(8)  Forest  products  means  forest 
products  including,  but  not  limited  to, 
lumber  in  bundles,  rough  timber,  ties, 
poles,  piling,  laminated  beams,  bundled 
siding,  bundled  plywood,  bundled  core 
stock  or  veneers,  bundled  particle  or 
fiber  boards,  bundled  hardwood,  wood 
pulp  in  rolls,  wood  pulp  in  unitized 
bales,  paper  and  paper  board  in  rolls  or 
in  pallet  or  skid-sized  sheets,  liquid  or 
granular  by-products  derived  from 
pulping  and  papermaking,  and 
engineered  wood  products. 

[9]  Free  time  means  the  period 
specified  in  the  terminal  schedule 
during  which  cargo  may  occupy  space 
assigned  to  it  on  terminal  property, 
including  off-dock  facilities,  free  of 
wharf  demurrage  or  terminal  storage 
charges  inunediately  prior  to  the  loading 
or  subsequent  to  the  discharge  of  such 
cargo  on  or  off  the  vessel. 

(10)  Handling  means  the  service  of 
physically  moving  cargo  between  point 
of  rest  and  any  place  on  the  terminal 
faciUty.  other  than  the  end  of  ship's 

(11)  Heavy  lift  means  the  service  of 
providing  heavy  lift  cranes  and 
equipment  for  lifting  cargo. 

(12)  Loading  and  unloading  means 
the  service  of  loading  or  unloading 
cargo  between  any  place  on  the  terminal 
and  railroad  cars,  trucks,  lighters  or 
barges  or  any  other  means  of 
conveyance  to  or  from  the  terminal 
facility. 

(13)  Marine  terminal  operator  means 
a  person  engaged  in  the  United  States  or 
a  commonwealth,  territory,  or 
possession  thereof,  in  the  business  of 
furnishing  wharfage,  dock,  warehouse 
or  other  terminal  facilities  in  connection 
with  a  common  carrier,  or  in  connection 
with  a  common  carrier  and  a  water 
carrier  subject  to  Subchapter  II  of 
Chapter  135  of  Title  49,  United  States 
Code.  A  marine  terminal  operator 
includes,  but  is  not  limited  to,  terminals 
ovvned  or  operated  by  states  and  their 
poUtical  subdivisions;  railroads  who 
perform  port  terminal  services  not 
covered  by  their  line  haul  rates; 
common  carriers  who  perform  port 
terminal  services;  and  warehousemen 
who  operate  port  terminal  facilities. 

(14)  oigamzation  name  means  an 
entity's  name  on  file  with  the 
Commission  and  for  which  the 
Commission  assigns  an  organization 
nimiber. 


(15)  Person  includes  individuals, 
firms,  partnerships,  associations, 
companies,  corporations,  joint  stock 
associations,  trustees,  receivers,  agents, 
assignees  and  personal  representatives. 

(16)  Rate  means  a  price  quoted  in  a 
schedule  for  providing  a  specified  level 
of  marine  terminal  service  or  facility  for 
a  stated  cargo  quantity,  on  and  after  a 
stated  effective  date  or  within  a  defined 
time  frame. 

(17)  Schedule  means  a  publication 
containing  the  actual  rates,  charges, 
classifications,  regulations  and  practices 
of  a  marine  terminal  operator.  The  terra 
"practices"  refers  to  those  usages, 
customs  or  modes  of  operation  which  in 
any  way  affect,  determine  or  change  the 
rates,  charges  or  services  provided  by  a 
marine  terminal  operator. 

(18)  Terminal  facilities  means  one  or 
more  structures  comprising  a  terminal 
unit,  which  include,  but  are  not  limited 
to,  wharves,  warehouses,  covered  and/ 
or  open  storage  spaces,  cold  storage 
plants,  cranes,  grain  elevators  and/or 
bulk  cargo  loading  and/or  unloading 
structures,  landings,  and  receiving 
stations,  used  for  the  transmission,  care 
and  convenience  of  cargo  and/or 
passengers  in  the  interchange  of  same 
between  land  and  water  carriers  or 
between  two  water  carriers. 

(19)  Terminal  services  includes 
checking,  dockage,  free  time,  handling, 
heavy  Uft,  loading  and  unloading, 
terminal  storage,  usage,  wharfage,  and 
wharf  demurrage,  as  defined  in  this 
section.  The  definitions  of  terminal 
services  set  forth  in  this  section  shall  be 
set  forth  in  terminal  schedules,  except 
that  other  definitions  of  terminal 
services  may  be  used  if  they  are 
correlated  by  footnote,  or  other 
appropriate  method,  to  the  definitions 
set  forth  herein.  Any  additional  services 
which  are  offered  shall  be  listed  and 
charges  therefor  shall  be  shown  in  the 
terminal  schedule. 

(20)  Terminal  storage  means  the 
service  of  providing  warehouse  or  other 
terminal  facilities  for  the  storage  of 
inbound  or  outbound  cargo  after  the 
expiration  of  free  time,  including  wharf 
storage,  shipside  storage,  closed  or 
covered  storage,  open  or  ground  storage, 
bonded  storage  and  refrigerated  storage. 

(21)  Usage  means  the  use  of  terminal 
facility  by  any  rail  carrier,  lighter 
operator,  trudter,  shipper  or  consignee, 
its  agents,  servants,  and/or  employees, 
when  it  performs  its  own  car,  lighter  or 
truck  loading  or  unloading,  or  the  use  of 
said  facihties  for  any  other  gainful 
purpose  for  which  a  charge  is  not 
otherwise  specified. 

(22)  Wharf  demurrage  means  a  charge 
assessed  against  cargo  renraining  in  or 
on  terminal  facilities  after  the  expiration 
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of  finee  timp^  unless  arrangements  have 
been  made  for  storage. 

(23)  Wharfage  means  a  charge 
assessed  against  the  cargo  or  vessel  on 
all  cargo  passing  or  conveyed  over.  onto, 
or  under  wharves  or  betvtreen  vessels  (to 
or  from  barge,  lighter,  or  water),  when 
berthed  at  wharf  or  when  moored  in  slip 
adjacent  to  wharf.  Wharfage  is  solely  the 
charge  for  use  of  wharf  and  does  not 
include  charges  for  any  other  service. 


§525.2    Terminal  schedules. 

(a)  Marine  terminal  operator 
schedules.  A  marine  terminal  operator, 
at  its  discretion,  may  make  available  to 
the  public,  subject  to  section  10(d)  of 
the  Act.  a  schedule  of  its  rates, 
regulations,  and  practices. 

(1)  Limitations  of  liability.  Any 
limitations  of  liability  for  cargo  loss  or 
damage  pertaining  to  receiving, 
delivering,  handling,  or  storing  property 
at  the  marine  terminal  contained  in  a 
terminal  schedule  must  be  consistent 
with  domestic  law  and  international 
conventions  and  agreements  adopted  by 
the  United  States;  such  terminal 
schedules  cannot  contain  provisions 
that  exculpate  or  relieve  marine 
terminal  operators  from  Uability  for 
their  own  negligence,  or  that  impose 
upon  others  the  obligation  to  indemnify 
or  hold-harmless  the  terminals  from 
liability  for  their  own  negligence. 

(2)  Enforcement  of  terminal 
schedules.  Any  schedule  that  is  made 
available  to  the  public  by  the  marine 
terminal  operator  shall  be  enforceable 
by  an  appropriate  court  as  an  implied 
contract  between  the  marine  terminal 
operator  and  the  party  receiving  the 
services  rendered  by  the  marine 
terminal  operator,  without  proof  that 
such  party  has  actual  knowledge  of  the 
provisions  of  the  applicable  terminal 
schedule. 

(3)  Contracts  for  terminal  sennces.  If 
the  marine  terminal  operator  has  an 
actual  contract  with  a  party  covering  the 
services  rendered  by  the  marine 
terminal  operator  to  that  party,  an 
existing  terminal  schedule  covering 
those  same  services  shall  not  be 
enforceable  as  an  implied  contract, 
(b)  Cargo  types  not  subject  to  this 
part.  (1)  Except  as  set  forth  in  paragraph 
(b)(2)  of  this  section,  this  part  does  not 
apply  to  bulk  cargo,  forest  products, 
recycled  metal  scrap,  new  assembled 
motor  vehicles,  waste  paper  and  paper 
waste  in  terminal  schedides. 

(2)  Marine  terminal  operators  which 
voluntarily  make  available  terminal 
schedules  covering  any  of  the 
commodities  identified  in  paragraph 
(b)(1)  of  this  section  thereby  subject 
their  services  with  respect  to  those 


commodities  to  the  requirements  of  this 
part. 

(c)  Marine  terminal  operator 
agreements.  The  regulations  relating  to 
agreements  to  which  a  marine  terminal 
operator  is  a  party  are  located  at  part 
535  of  this  chapter. 

§  525.3    Availability  of  marine  terminal 
operator  schedules. 

(a)  Availability  of  terminal  schedules. 

(1)  Availability  to  the  Commission.  A 
complete  and  current  set  of  terminal 
schedules  used  by  a  marine  terminal 
operator,  or  to  which  it  is  a  party,  shall 
be  maintained  in  its  ofBce(s)  for  a 
period  of  five  (5)  years,  whether  or  not 
made  available  to  the  public,  and  shall 
promptly  be  made  available  to  the 
Commission  upon  request. 

(2)  Availability  to  the  public.  Any 
terminal  schedule  that  is  made  available 
to  the  public  shall  be  available  during 
normal  business  hours  and  in  electronic 
form.  The  public  may  be  assessed  a 
reasonable  nondiscriminatory  charge  for 
access  to  the  terminal  schedules;  no 
charge  will  be  assessed  against  the 
Commission. 

(b)  Access  to  electronically  published 
schedules.  Marine  terminal  operators 
shall  provide  access  to  their  terminal 
schedules  via  a  personal  computer  (PC) 
by: 

(1)  Dial-up  connection  via  public 
switched  telephone  networks  (PSTN);  or 

(2)  The  Internet  (Web)  by: 
(i)  Web  browser;  or 

(ii)  Telnet  session. 

(c)  Dial-up  connection  via  PSTN.  (1) 
This  connection  option  requires  that 
terminal  schedules  provide: 

(i)  A  minimum  ofa  14.4Kbps  modem 
capable  of  receiving  incoming  calls, 

(ii)  Smart  terminal  capability  for  VT- 
100  terminal  or  terminal  emulation 
access,  and 

(iii)  telephone  line(s)  quality  for  data 
transmission. 

(2)  The  modem  may  be  included  in  a 
collection  (bank)  of  modems  as  long  as 
all  modems  in  the  bank  meet  the 
minimum  speed.  Smart  terminal 
emulation  provides  for  features  such  as 
bold,  blinking,  imderlining  and 
positioning  to  specific  locations  on  the 
display  screen. 

(d)  Internet  connection.  (1)  This 
connection  option  requires  that  systems 
provide: 

(i)  A  imiversal  resource  locator  (URL) 
Internet  address  [e.g.,  http:// 
wvkrw.tariffsrus.com  or  http://1.2.3.4), 
and/or 

(ii)  A  universal  resoiut:e  locator  (URL) 
Internet  address  (e.g.,  telnet://tariffsrus 
or  telnet://1.2.3.4),  for  Tehiet  session 
access  over  the  Internet. 

(2)  Marihe  terminal  operators  shall 
ensure  that  their  Internet  service 


providers  shall  provide  static  Internet 
addresses. 

(e)  Commission  access.  Commission 
telecommunications  access  to  systems 
must  include  connectivity  via  a  dial-up 
connection  over  public  switched 
telephone  networks  (PSTN)  or  a 
connection  over  the  Internet. 
Connectivity  will  be  provided  at  the 
expense  of  the  publishers.  Any 
recurring  connection  fees,  hardware 
rental  fees,  usage  fees  or  any  other 
charges  associated  with  the  availability 
of  the  system  are  the  responsibility  of 
the  publisher.  The  Commission  shall 
only  be  responsible  for  the  long-haul 
charges  for  PSTN  calls  to  a  terminal 
schedule  initiated  by  the  Commission. 

(f)  Notification.  Each  marine  terminal 
operator  shall  notify  the  Commission's 
Bureau  of  Tariffs,  Certification  and 
Licensing  ("BTCL"),  prior  to  the 
commencement  of  marine  terminal 
operations,  of  its  organization  name, 
organization  number,  home  office 
address,  name  and  telephone  number  of 
firm's  representative,  the  location  of  its 
terminal  schedule(s).  and  the  publisher, 
if  any,  used  to  maintain  its  terminal 
schedule,  by  submitting  Form  FMC-1. 
Any  changes  to  the  above  information 
shall  be  immediately  transmitted  to 
BTCL.  The  Commission  will  publish  a 
list  on  its  website,  www.ftnc.gov,  of  the 
location  of  any  terminal  schedule  made 
available  to  the  public. 

(g)  Form  and  manner  Each  terminal 
schedule  made  available  by  a  marine 
terminal  operator  shall  contain  an 
individual  identification  number, 
effective  date,  expiration  date,  if  any, 
and  the  complete  terminal  schedule  in 
full  text  and/or  data  format  showing  all 
its  rates,  charges,  and  regulations 
relating  to  or  connected  with  the 
receiving,  handling,  storing,  and/or 
delivering  of  property  at  their  terminal 
facilities. 

By  the  Commission. 
Joseph  C  Polking, 
Secretary. 

IFR  Doc.  98-33366  Filed  12-16-98;  8:45  am] 
BiuMta  CODE  nyo-oi-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2, 74, 78, 101 
[ET  Docket  No.  95-18;  FCC  98-309] 

Allocation  of  Spectrum  at  2  GHz  for 
Use  by  the  Mobile-Satellite  Service 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 
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UJMMARY:  By  this  Third  Notice  of 
'roposed  Rule  Making,  the  Commission 
jroposes  to  change  the  prior  allocation 
■o  Broadcast  Auxiliary  Service  (BAS) 
tem  the  2025-2130  MHz  band  to  the 
2025-2110  MHz  band,  and  to  allocate 
the  2110-2150  MHz  band  to  the  Fixed 
and  Mobile  Services,  for  later 
assignment  of  licenses  by  auction.  This 
Third  Notice  of  Proposed  Rule  Making 
soUcits  comment  on  the  proposed 
allocation,  including  the  necessity  and 
means  of  moving  incumbent  BAS  and 
FS  microwave  Ucensees  to  another 
band. 

DATES:  Comments  are  due  January  19, 
1991.  Reply  comments  are  due  February 
19, 1999. 

ADDRESSES:  All  filings  must  be  sent  to 
the  Commission's  Secretary,  Magalie 
Roman  Salas,  Office  of  the  Secretary. 
Federal  Communications  Commission, 
445  Twelfth  Street,  S.W.  TW-A325. 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sean  White,  Office  of  Engineering  and 
Technology,  (202)  418-2453. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Third 
Notice  of  Proposed  Rule  Making, 
adopted  November  19, 1998,  and 
released  November  25, 1998.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  regular  business  hours  in  the 
FCC  Reference  Center  (Room  CY-C404), 
445  Twelfth  Street,  SW,  Washington, 
DC.  The  complete  text  of  this  decision 
also  may  be  purchased  from  the 
Commission's  duplication  contractor, 
International  Transcription  Service, 
Inc.,  (202)  857-3800, 1231  20th  Street, 
N.W.,  Washington,  D.C.  20036. 

Summary  of  Third  Notice  of  Proposed 
Rule  Making 

1.  In  this  Third  Notice  of  Proposed 
Rule  Making,  the  Commission  proposes 
to  allocate  the  2110-2150  MHz  band  to 
the  Fixed  and  Mobile  Services,  for 
assignment  to  Ucensees  by  auction.  This 
proposal  is  consistent  with  the 
requirements  of  Congress  in  Section- 
3002  (a)  of  the  Balanced  Budget  Act  of 
1997,  Pub.  L.  105-33,  111  Stat.  251 
(1997).  The  Commission  further 
proposes  to  allocate  the  2025-2110  MHz 
band  to  the  Fixed  and  Mobile  services 
for  the  use  of  BAS  Ucensees. 

2.  The  Commission  solicits  pubUc 
comment  on  the  proposed  allocation, 
the  details  of  timing,  requirements,  and 
negotiations  in  the  relocation  of  BAS 
and  FS  microwave  incumbents,  and  any 
other  sharing  or  technical  matters 
pertinent  to  the  proposed  allocation. 


List  of  Subjects  in  47  CFR  Parts  2, 74, 
78,  and  101 

Radio. 
Federal  Communications  Commission 
Magalie  Roman  Salas. 
Secretary. 

(PR  Doc.  98-33396  Filed  12-16-98;  8:45  ami 
BILLMQ  CODE  tTia-OI-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  98-224,  RM-«4ie] 

Radio  Broadcasting  Services;  Belfield, 
ND 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule.       

summary:  The  Commission  requests 
conmients  on  a  petition  filed  by  High 
Plains  Broadcasting,  Inc.,  to  allot 
Channel  230C1  to  Belfield,  ND,  as  the 
community's  first  local  aural  service. 
Channel  230C1  can  be  allotted  to 
Belfield  in  compUance  with  the 
Commission's  minimiun  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction,  at 
coordinates  46-53-06  North  Latitude 
and  103-11-48  West  Longitude. 
Canadian  concurrence  in  the  allotment 
is  required  since  Belfield  is  located 
within  320  kilometers  (200  miles)  of  the 
U.S.-Canadian  border. 
DATES:  Comments  must  be  filed  on  or 
before  February  1, 1999,  and  reply 
comments  on  or  before  February  16, 
1999. 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street.  S.W., 
Room  TW-A325,  Washington,  DC 
20554.  In  addition  to  filing  comments 
with  the  FCC,  interested  parties  should 
serve  the  petitioner,  or  its  counsel  or 
consultant,  as  follows:  F.  WilUam 
LeBeau,  Hogan  &  Hartson  L.L.P.,  555 
Thirteenth  Street,  N.W.,  Washington, 
D.C.  20004-1109  (Counsel  to  petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
LesUe  K.  Shapiro,  Mass  Media  Bureau. 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
98-224,  adopted  December  2, 1998,  and 
released  December  11, 1998.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hoiu«  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 


be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc.,  (202)  857- 
3800, 1231  20th  Street.  NW, 
Washington.  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubUc  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 


List  of  Subjects  in  47  CFR  Fait  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
IFR  Doc.  9ft-33402  Filed  12-16-98;  8:45  am) 
BiuMO  CODE  aria-ei-^ 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Dodwt  No.  M-22S.  RM-04171 

Radio  Broadcasting  SarvlCM;  Madina, 
ND 

AGENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  High 
Plains  Broadcasting,  Inc.,  seeking  the 
allotment  of  Charmel  222C  to  Medina, 
ND,  as  the  community's  first  local  aural 
service.  Charmel  222C  can  be  allotted  to 
Medina  in  compUance  with  the 
Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction,  at 
coordinates  46-53-36  North  Latitude 
and  99-17-54  West  Longitude. 
Canadian  concurrence  is  required  since 
Medina  is  located  within  320  kilometers 
(200  miles)  of  the  U.S.-Canadian  border. 
DATES:  Comments  must  be  filed  on  or 
before  February  1, 1999.  and  reply 
comments  on  or  before  February  16, 
1999. 

ADDRESSES:  Federal  Communications 
Commission.  445  12th  Street.  S.W.. 
Room  TW-A325.  Washington.  DC 
20554.  In  addition  to  fiUng  comments 
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with  the  FtX.  interested  parties  should 
serve  the  petitioner,  or  its  counsel  or 
consultant,  as  follows:  F.  William 
LeBeau.  Hogan  &  Hartson  L.L.P.,  555 
Thirteenth  Street.  N.W.,  Washington, 
D.C.  20004-1109  (Counsel  to  petitioner) 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro.  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
sjmopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
98-225,  adopted  December  2, 1998,  and 
released  December  11, 1998.  The  fiiU 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
diuing  nofmal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street.  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc.,  (202)  857- 
3800. 1231  20th  Street.  NW. 
Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubUc  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  conunents.  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Conununications  Commission. 
John  A.  Karoiisiw, 

Chief.  AUocaUons  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
IFR  Doc.  98-33401  Filed  12-1&-98;  8:45  am) 
BIUMG  CODE  •712-ei-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

(MM  Dodwt  No.  98-22e,  RM-0415] 

Radio  Broadcasting  Services; 
Burlington,  NO 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


allotment  of  Channel  276C1  to 
Biu-lington,  ND.  as  the  commvmity's  first 
local  aural  service.  Channel  276C1  can 
be  allotted  to  Biurlington  in  compliance 
with  the  Commission's  minimum 
distance  se]>aration  requirements 
without  the  imposition  of  a  site 
restriction,  at  coordinates  48-16-42 
North  Latitude  and  101-25-36  West 
Longitude.  Canadian  conciuience  in  the 
allotment  is  required  since  Burlington  is 
located  within  320  kilometers  (200 
miles)  of  the  U.S.-Canadian  border. 

DATES:  Comments  must  be  filed  on  or 
before  February  1, 1999,  and  reply 
comments  on  or  before  February  16 
1999. 

ADDRESSES:  Federal  Communications 
Commission.  445  12th  Street,  S.W.. 
Room  TW-A325.  Washington.  DC 
20554.  In  addition  to  filing  comments 
with  the  FCC.  interested  parties  should 
serve  the  petitioner,  or  its  coimsel  or 
consultant,  as  follows:  F.  William 
LeBeau,  Hogan  &  Hartson  L.L.P.,  555 
Thirteenth  Street,  N.W.,  Washington, 
D.C.  20004-1109  (Counsel  to  peUUoner) 


Federal  Communications  Commission. 
Jolm  A.  Karousos, 

Chief.  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
IFR  Doc.  98-33400  FUed  12-16-98;  8:45  am] 
BILUNO  CODE  tTIS-m-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Docket  No.  96-222.  RM-«407] 

Radio  Broadcasting  Services; 
Lordsburg  and  Hurley.  NM 

AGENCY:  Federal  Cpmmimications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  High 
Plains  Broadcasting,  bxc  seeking  the 


FOR  FURTHER  INFORMATION  CONTACT: 
LesUe  K.  Shapiro.  Mass  Media  Bureau 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  TTiis  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
98-226.  adopted  December  2. 1998.  and 
released  December  11, 1998.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239).  1919 
M  Street.  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc.,  (202)  857- 
3800, 1231  20th  Street,  NW. 
Washington.  DC  20036. 

Provisions  of  the  Regulatory 
FlexibiUty  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 


SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  BBC 
Radio  seeking  the  substitution  of 
Channel  288C1  for  Channel  289C3  at 
Lordsburg.  NM,  the  reallotment  of 
Channel  288C1  to  Hurley,  NM.  as  the 
community's  first  local  aural  service, 
and  the  modification  of  its  construction 
permit  (BPH-970725MO)  to  specify 
Hurley  as  its  commimity  of  license. 
Channel  288C1  can  be  allotted  to  Hurley 
in  compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
9.6  kilometers  (5.9  miles)  north  to  avoid 
a  short-spacing  to  Channel  288B.  El 
Porven.  Chihuahua.  Mexico,  and  to 
accommodate  petitioner's  desired 
transmitter  site,  at  coordinates  32-47-00 
North  Latitude  and  108-08^30  West 
Longitude.  Mexican  conciuronce  in  the 
allotment  is  required  since  Hurley  is 
located  within  320  kilometers  (199 
miles)  of  the  U.S.-Mexican  border. 
DATES:  Comments  must  be  filed  on  or 
before  February  1. 1999.  and  reply 
comments  on  or  before  February  16 
1999.  ' 

ADDRESSES:  Federal  Communications 
Commission.  445  12th  Street.  S.W.. 
Room  TW-A325.  Washington.  DC 
20554.  In  addition  to  filing  comments 
with  the  FCC,  interested  parties  should 
serve  the  petitioner,  or  its  counsel  or 
consultant,  as  follows:  Lee  J.  Peltzman. 
Shainis  &  Peltzman.  Chartered,  Suite 
290, 1901  L  Street,  N.W.,  Washington, 
D.C.  20036  (Counsel  to  petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
LesUe  K.  Shapiro,  Mass  Media  Bureau. 
(202)  418-2180. 

SUPPI^MENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
98-222.  adopted  December  2. 1998.  and 
released  December  11, 1998.  The  fiill 
text  of  this  Commission  decision  is 
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I  /ailable  for  inspection  and  copying 
luring  normal  business  hours  in  the 
?CC  Reference  Center  (Room  239).  1919 
>  I  Street.  NW..  Washington.  DC.  The 
:  omplete  text  of  this  decision  may  also 
le  purchased  from  the  Commission's 
ipy  contractor,  International 
'ranscription  Services,  Inc.,  (202)  857- 
1800. 1231  20th  Street.  NW. 
ashington.  DC  20036. 
Provisions  of  the  Regulatory 
lexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubUc  should  note 
1  hat  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
Is  no  longer  subject  to  Commission 
»nsideration  or  court  review,  all  ex 
jarte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
me.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
iling  procedures  for  comments,  see  47 
EfR  1.415  and  1.420. 

list  of  Subiects  in  47  CFR  Part  73 

Radiobroadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos. 

Chief,  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  98-33399  Filed  12-16-98;  8:45  ami 
MLUNO  CODE  VrM-9i-9 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  98-223:  RM-0340] 

Radio  Broadcasting  Services;  Cherry 
Valley.  AR 

AQENCY:  Federal  Commimications 

Commission. 

action:  Proposed  rule.  


SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  by  ALALATEX  Broadcasters,  a 
general  partnership,  seeking  the 
allotment  of  FM  Channel  257A  to 
Cherry  Valley.  Arkansas,  as  that 
commimity's  first  local  aural 
transmission  service.  Coordinates  used 
for  this  proposal  are  35-28-21  NL  and 
90-51-51  WL. 

DATES:  Comments  must  be  filed  on  or 
before  February  1. 1999.  and  reply 
comments  on  or  before  February  16. 
1999. 

ADDRESSES:  Federal  Communications 
Commission,  Office  of  the  Secretary, 
445  Twelfth  Street.  S.W.;  TW-A325. 
Washington.  DC  20554.  In  addition  to 
filing  comments  with  the  FCC. 
interested  parties  should  serve  the 
petitioner,  as  follows:  Jean  Hill. 
ALALATEX.  6101  Bayou  Road.  Mobile, 
AL  36605. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner.  Mass  Media  Biireau.  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 


Proposed  Rule  Making.  MM  Docket  No. 
98-223,  adopted  December  2, 1998,  and 
released  December  11, 1998.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC's  Reference  Center  (Room  239). 
1919  M  Street,  NW..  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  1231  20th  Street.  NW.. 
Washington.  DC  20036.  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
]t>hn  A.  KarouMM, 

Chief,  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

IFR  Doc.  98-33398  Filed  12-16-98;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  ruies  or 
proposed  ailes  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
mlings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  arxi  functions  are 
examples  of  doojments  Appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

Pocket  No.  97-094-2] 

Monsanto  Co.;  Availability  of 
Determination  of  Nonregulatsd  Status 
for  Potato  Genetically  Engineered  for 
Insect  and  Virus  Reelstance 

AQENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 


SUMMARY:  We  are  advising  the  public  of 
our  detennination  that  certain  potato 
lines  developed  by  the  Monsanto 
Company,  which  have  been  genetically 
engineered  fw  insect  and  virus 
resistance,  are  no  longer  considered 
regulated  articles  under  our  regulations 
governing  the  introduction  of  certain 
genetically  engineered  organisms.  Our 
determination  is  based  on  our 
evaluation  of  data  submitted  by  the- 
Monsanto  Company  in  its  petition  for  a 
determination  of  nonregulated  status,  an 
analysis  of  other  scientific  data,  and  our 
review  of  comments  received  from  the 
public  in  response  to  a  previous  notice 
announcing  our  receipt  of  the  Mcmsanto 
Company's  petition.  This  notice  also 
announces  the  availability  of  our 
written  determination  document  and  its 
associated  mvironmental  assessment 
and  finding  of  no  significant  impact. 
EFFECIIVE  DATE:  December  3, 1998. 
ADDRESSES:  The  determination,  an 
environmental  assessment  and  finding 
of  no  significant  impact,  the  petition, 
and  all  written  comments  received 
regarding  the  petition  may  be  inspected 
at  USDA,  room  1141,  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC,  between  8  a.m. 
and  4:30  pjn.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  those  dociunents  are  requested 
to  call  before  visiting  on  (202)  690-2817 
to  facilitate  entry  into  the  reading  room. 


FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
James  White,  Biotechnology  and 
Biological  Analysis,  PPQ,  APHIS,  4700 
River  Road  Unit  147,  Riverdale.  MD 
20737-1236;  (301)  734-5940.  To  obtain 
a  copy  of  the  determination  or  the 
environmental  assessment  and  finding 
of  no  significant  impact,  contact  Ms. 
Kay  Peterson  at  (301)  734-4885;  e-mail: 
.    Kay.Peterson@.usda.gov. 
SUPPLEMENTARY  INFORMATION: 
Background 

'  On  July  23, 1997,  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
received  a  petition  (APHIS  Petition  No. 
97-204-Olp)  from  the  Monsanto 
Company  (Monsanto)  of  St.  Louis,  MO, 
seeking  a  determination  that  seven 
NewLeaf*  Plus  Russet  Burbank  potato 
lines,  which  have  been  genetically 
engineered  for  resistance  to  the 
Colorado  potato  beetle  (CPB)  and  potato 
leaf  roll  virus  (PLRV),  do  not  present  a 
plant  pest  risk  and,  therefore,  are  not 
regulated  articles  under  APHIS* 
regulations  in  7  CFR  part  340. 
Subsequently,  Monsanto  requested  that 
all  but  two  (RBMT21-129  and 
RBMT21-350)  of  the  NewLeaf*  Plus 
Russet  Bvubank  potato  Mnes  be 
withdrawn  from  consideration  in  the 
subject  petition. 

On  November  20, 1997.  APHIS 
published  a  notice  in  the  Federal 
Register  (62  FR  61961-61962,  Docket 
No.  97-094-1)  announcing  that  the 
Monsanto  petition  had  been  received 
and  was  available  for  public  review.  The 
notice  also  disciused  5ie  role  of  APHIS, 
the  Environmental  Protection  Agency,  ' 
and  the  Food  and  Drug  Administration 
in  regulating  the  subject  potato  lines 
and  food  products  derived  bom  them. 
In  the  notice,  APHIS  solicited  written 
comments  from  the  public  as  to  whether 
these  potato  lines  posed  a  plant  pest 
risk.  The  comments  were  to  have  been 
received  by  APHIS  on  or  before  January 
20, 1998.  During  the  designated  60-day 
comment  period,  APHIS  received  14 
comments  from  the  following:  Potato 
formers  and  processors;  State  and 
national  trade  associations;  a  State 
congressional  delegation;  the  U.S. 
Department  of  Agriculture's 
Agricultural  Research  Service;  a 
research  entomologist  bom  a  imiversity 
agricultural  research  center;  and  a 
European  crop  research  institute.  All  of 
the  comments  were  in  support  of  the 
subject  petition. 


Analysis 

Russet  Burbank  potato  lines 
RBMT21-129  and  RBMT2 1-350  have 
been  genetically  engineered  to  contain 
the  crylUA  gene  derived  bom  Bacillus 
thuringiensis  subsp.  tenebrionis  {Btt). 
which  encodes  an  insecticidal  protein 
that  is  effective  against  CPB,  and  the 
orfl/orf2  gene  derived  from  PLRV, 
which  imparts  resistance  to  PLRV.  In 
addition  to  the  c/yflM  gene  and  the 
oifl/orf2  gene,  these  potato  lines 
contain  the  npUI  gene,  which  encodes 
the  NPTII  protein  used  as  a  selectable 
marker  in  the  initial  stages  of  plant 
transformation.  The  subject  potato  lines 
were  developed  through  use  of  the 
Agrobacterium  tumefaciens 
transformati<m  method,  and  expression 
of  the  added  genes  is  controlled  in  part 
by  gene  sequences  derived  from  the 
plant  pathogens  A.  tumefaciens  and 
figwort  mosaic  virus. 

The  subject  potato  lines  have  been 
considered  regulated  articles  under 
APHIS' regulations  in  7  CFR  part  340 
because  they  contain  gene  sequences 
derived  bom  plant  pathogens.  However, 
evaluation  of  field  data  reports  bom 
field  tests  of  these  potato  lines 
conducted  under  APHIS  permits  and 
notifications  since  1994  indicates  that 
there  were  no  deleterious  effects  on 
plants,  nontarget  organisms,  or  the 
environment  as  a  result  of  the 
environmental  release  of  the  subject 
potato  plants. 

Determination 

Based  on  its  analysis  of  the  data 
submitted  by  Monsanto,  a  review  of 
other  scientific  data  and  field  tests  of 
the  subject  potato  lines,  and  an  analysis 
of  comments  from  the  public  on  the 
subject  petition,  APHIS  has  determined 
that  Russet  Burbank  potato  lines 
RBMT21-129  and  RBMT21-350: 

(1)  Exhibit  no  plant  pathogenic 
properties;  (2)  are  no  more  likely  to 
become  a  weed  than  pest-resistant 
potato  lines  developed  by  traditional 
breeding  techniques;  (3)  are  imlikely  to 
increase  the  weediness  potential  for  any 
other  cultivated  or  wild  species  witti 
which  they  can  interbreed;  (4)  will  not 
cause  damage  to  raw  or  proc^sed 
agricultural  commodities;  and  (5)  will 
not  harm  threatened  or  endangered 
species  or  other  organisms,  such  as  bees, 
that  are  beneficial  to  agriculture,  or  have 
an  adverse  impact  on  the  ability  to 
control  nontarget  insect  pests. 
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flierefore,  APHIS  has  concluded  that 

subject  Russet  Buibank  potato  lines 
iad  any  progeny  derived  from  crosses 
-with  other  potato  varieties  vrill  be  as 
laafe  to  grow  as  potatoes  that  are  not 
l^ubject  to  regulation  under  7  CFR  part 
340. 

II  The  effect  of  this  determination  is  that 
nfonsanto's  Russet  Burbank  potato  lines 
KBMT21-129  and  RBMT21-350  are  no 
wnger  considered  regulated  articles 
under  APHIS'  regulations  in  7  CFR  part 
340.  Therefore,  the  requirements 
|)ertaining  to  regulated  articles  under 
those  regulations  no  longer  apply  to  the 
field  testing,  importation,  or  interstate 

iovement  of  the  subject  potato  lines  or 
eir  progeny.  However,  importation  of 
e  subject  potato  lines  or  seeds  capable 
of  propagation  are  still  subject  to  the 
restrictions  found  in  APHIS'  foreign 
quarantine  notices  in  7  CFR  part  319. 

Iational  Envirmimental  Policy  Act 
An  environmental  assessment  (EA) 
IS  been  prepared  to  examine  the 
potential  environmental  impacts 
associated  with  this  detennination.  The 
.  was  prepared  in  accordance  with:  (1) 
le  National  Environmental  PoUcy  Act 
'  1969,  as  amended  (NEPA)  (42  U.S.C 
)21  et  seq.),  (2)  regulations  of  the 
Coiuicil  on  Environmental  Quality  for 
iinplementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(r  CFR  part  lb),  and  (4)  APHIS'  NEPA 
bnplementing  Procedures  (7  CFR  part 
8^2).  Based  on  that  EA,  APHIS  has 
reached  a  finding  of  no  significant 
impact  (FONSI)  with  regard  to  its 
dJBtermination  that  Monsanto's  Russet 
Burbank  poUto  lines  RBMT21-129  and 
RBMT21-350  and  lines  developed  from 
them  are  no  longer  regulated  articles 
under  its  regulations  in  7  CFR  part  340. 
Copies  of  the  EA  and  the  FONSI  are 
available  upon  request  from  the 
^dividual  listed  under  FOR  FURTHER 

■Formation  contact. 

h  Done  in  Washington,  DC.  this  14th  day  of 
D^xmber  1998. 

I^anKLAraoldi, 

Jfipting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[PR  Doc.  98-33435  Filed  12-16-98;  8:45  am] 
MJJNQ  OOOC  Mi»44-^ 

OEPARTMENT  OF  AGRICULTURE 
jril  RMOurces  Conservation 


ing  Specifications  for  Prime 
land 


:  Natural  Resources 
Conservation  Service,  USDA. 


ACTION:  Proposed  notice;  extension  of 
comment  period. 

SUMMARY:  This  document  extends  the 
comment  period  of  a  proposed  notice 
pubUshed  in  the  Federai  Register  on 
October  28, 1998.  This  notice  sets  forth 
specifications  for  soil  handling  in 
relation  to  mining  activities  on  Prime 
Farmland  as  provided  for  in  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  This  proposed  notice  is 
located  on  pages  57651-57656,  (Volume 
63,  Number  208). 

DATES:  Comments  must  be  received  by 
January  26, 1999. 

ADDRESSES:  All  comments  concerning 
this  proposed  notice  should  be 
addressed  to:  Gary  Nordstrom,  Director, 
Conservation  Operations  Division, 
Natural  Resoiuces  Conservation  Service, 
PO  Box  2890,  Washington,  DC  20013- 
2890;  Submit  electronic  comments  to 
gary.nord8trom9usda.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Nordstrom,  Director,  Conservation 
Operations  Division,  Natural  Resources 
Conservation  Service,  (202)  720-1845. 

Signed  in  Washington,  DC,  on  December 
10. 1998. 

Dttiny  D.  Sells, 

Associate  Chief.  Natural  Resources 
Ck)nservation  Service. 

(PR  Doc.  98-33458  Filed  12-16-48;  8:45  ami 
Muan  oooc  34i«-is-m 


DEPARTMENT  OF  AGRICULTURE 
Rural  Utilities  Service 


Municipal  Interest 
Quarter  of  1999 


forthenrst 


agency:  Rural  UtiUties  Service,  USDA. 
ACTKM:  Notice  of  municipal  interest 
rates  on  advances  from  insured  electric 
loans  for  the  first  quarter  of  1999. 

summary:  The  Rural  UtiUties  Service 
hereby  annouiu»s  the  interest  rates  for 
advances  on  miuiicipal  rate  loans  with 
interest  rate  tmns  beginning  during  the 
first  calendar  quarter  of  1999. 
DATES:  These  interest  rates  are  effective 
for  interest  rate  terms  that  commence 
during  the  period  beginning  January  1, 
1999,  and  ending  March  31, 1999. 
FOR  FURTHER  MFORMATION  CONTACT: 
Carolyn  Dotson,  Loan  Funds  Control 
Assistant,  U.S.  Department  of 
Agriculttire,  Rural  Utilities  Service, 
Room  0227-S,  Stop  1524, 1400 
Independence  Avenue,  SW, 
Washington,  DC  20250-1500. 
Telephone:  202-720-1928.  FAX:  202- 
690-2268.  E-mail: 
CDotsonOrus.usda.gov. 


SUPPLEMENTARY  INFORMATION:  The  Riual 
Utilities  Service  (RUS)  hereby 
announces  the  interest  rates  on 
advances  made  during  the  first  calendar 
quarter  of  1999  for  municipal  rate 
electric  loans.  RUS  regulations  at 
§  1714.4  state  that  ead^  advance  of 
funds  on  a  municipal  rate  loan  shall 
bear  interest  at  a  single  rate  for  each 
interest  rate  term.  Pursuant  to  §  1714.5, 
the  interest  rates  on  these  advances  are 
based  on  indexes  published  in  the 
"Bond  Buyer"  for  the  four  weeks  prior 
to  the  third  Friday  of  the  last  month 
before  the  beginning  of  the  quarter.  The 
rate  for  interest  rate  terms  of  20  years  or 
longer  is  the  average  of  the  20  year  rates 
pubhshed  in  the  Bond  Buyer  in  the  four 
weeks  specified  in  S  1714.5(d).  The  rate 
for  terms  of  less  than  20  years  is  the 
average  of  the  rates  published  in  the 
Bond  Buyer  for  the  same  four  weeks  in 
the  table  of  "Municipal  Maiket  Data- 
General  ObUgation  Yields"  or  the 
successor  to  this  table.  No  interest  rate 
may  exceed  the  interest  rate  for  Water 
and  Waste  Disposal  loans. 

The  table  of  Municipal  Market  DaU 
includes  only  rates  for  securities 
maturing  in  1999  and  at  5  year  intervals 
thereafter.  The  rates  publi^ed  by  RUS 
reflect  the  average  rates  for  the  yean 
shown  in  the  Municipal  Market  Data 
table.  Rates  for  intoest  rate  tenns 
ending  in  intervening  years  are  a  linear 
interpolation  based  the  average  of  the 
rates  published  in  the  Bond  Buyer.  All 
rates  are  adjusted  to  the  nearest  one 
eighth  of  one  percent  (0.125  percent)  as 
required  undw  §  1714.5(a).  "nie  mari»t 
interest  rate  on  Water  and  Waste 
Disposal  loans  for  this  qtiaiter  is  5.000 
percent 

In  accordance  with  §  1714.5,  the 
interest  rates  are  established  as  shown 
in  the  following  table  for  all  interest  rate 
terms  that  begin  at  any  time  during  the 
first  calendar  quarter  ot  1099. 


Interest  rate  term  ends  in 

RUS  rate  (0.000 

(year) 

percent) 

2019  or  later  

5.000 

2018 

5.000 

2017 

4J75 

201 6 

4.675 

2015 

4J75 

2014 

4.750 

2013 

4.750 

2012 

4.625 

2011  

4.500 

2010 

4.500 

2009 

4J75 

42S0 

2007 

42S0 

2006 

4.125 

2005 

4.000 

2004 

4.000 

2003 

3J75 

2002 

3.750 

2001  

3.500 
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Interest  rate  term  ends  in 
(year) 

RUS  rate  (0.000 
percent) 

2000 

1999 

3.250 
3.125 

X'^ 


Dated:  December  10, 1998. 
Christopher  A.  McLean, 

Acting  Administrator.  Rural  Utilities  Service. 
|FR  Doc.  98-33433  Filed  12-16-98;  8:45  am) 
BN.LINQ  CODE  3410-1S-P 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

Electronic  and  Information  Technology 
Access  Advisory  Committee;  Meeting 

AGENCY:  Architectural  and 

Transportation  Barriers  (Compliance 

Board. 

ACTION:  Notice  of  meeting. 

SUIMARY:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  has  established  an 
advisory  committee  to  assist  it  in 
developing  a  proposed  rule  on 
accessibility  standards  for  electronic 
and  information  technology  covered  by 
the  Rehabilitation  Act  Amendments  of 
1998.  This  document  gives  notice  of  the 
dates,  times,  and  location  of  the  next 
meeting  of  the  Electronic  and 
Information  Technology  Access 
Advisory  Committee  (Committee). 
DATES:  The  next  meeting  of  the 
Committee  is  scheduled  for  January  5 
and  6, 1999,  beginning  at  9:30  a.m.  and 
ending  at  5:00  p.m.  each  day. 
ADDRESSES:  The  meetings  will  be  held  at 
1331  F  Street,  NW.,  Washington,  DC,  in 
the  third  floor  training  room. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Wakefield,  Office  of  Technical  and 
Information  Services,  Architectural  and 
Transportation  Barriers  Compliance 
Board.  1331  F  Street,  NW.,  suite  1000, 
Washington,  DC  20004-1111. 
Telephone  number  (202)  272-5434 
extension  39  (Voice);  (202)  272-5449 
(TTY).  E-mail  address: 
wakefield@access-board.gov.  This 
document  is  available  in  alternate 
formats  (cassette  tape.  Braille,  large 
print,  or  computer  disk)  upon  request. 
This  dociunent  is  also  available  on  the 
Board's  Internet  Site  at  http:// 
www.access-board.gov/notices/ 
eitaacmtg.htm. 

SUPPLEMENTARY  INFORMATION:  On 
September  29, 1998,  the  Access  Board 
published  a  notice  appointing  23 
members  to  its  Electronic  and 
Information  Technology  Access 
Advisory  Committee  (Committee).  63  FR 


51891  (September  29, 1998).  The 
Committee  will  make  recommendations 
to  the  Access  Board  on  accessibility 
standards  for  electronic  and  information 
technology  covered  by  the 
Rehabilitation  Act  Amendments  of 
1998.  The  Conunittee  is  composed  of 
Federal  agencies  and  Federal 
contractors;  the  electronic  and 
information  technology  industry; 
organizations  representing  the  access 
needs  of  individuals  with  disabilities; 
and  other  persons  affected  by 
accessibility  standards  for  electronic 
and  information  technology.  At  its  first 
meeting  on  October  15  and  16, 1998,  the 
Committee  took  the  following  actions: 

Added  Compaq  Computers,  Pitney  Bowes, 
Sun  Microsystems,  and  the  Information 
Technology  Industry  Council  to  the 
Committee; 

Formed  three  subcommittees.  One 
subcommittee  will  examine  the  definitions 
needed  for  the  recommended  standards. 
Another  subcommittee  will  examine  the 
various  functions  that  are  performed  by 
electronic  and  information  technology.  These 
functions  include  creating,  processing, 
transmitting,  and  interacting  with 
information  and  the  technology  involved.  A 
third  subcommittee  will  begin  the  process  of 
classifying  the  variety  of  products  covered  by 
the  standards  into  product  families: 

Created  a  listserv  to  facilitate 
communications  between  meetings.  To 
subscribe  to  the  listserv  send  an  e-mail 
message  to:  listproc@trace.wisc.edu.;  and 

Established  a  schedule  of  meeting  dates. 
The  Committee  will  meet  again  on  February 
8-9, 1999;  March  29-30, 1999;  and.  May  11- 
12, 1999. 

At  its  second  meeting  on  December  1 
and  2, 1998,  the  Committee  addressed 
the  scope  of  the  standards  it  will  be 
recommending  to  the  Access  Board. 
This  included  defining  the  term 
"electronic  and  information 
technology."  A  three  person  group  was 
appointed  to  develop  a  recommended 
definition  and  present  it  to  the 
Committee  at  its  January  meeting. 

Additionally,  four  subcommittees 
were  formed.  These  include:  installation 
and  setup,  information  display,  control 
and  operation,  and  user  information. 
The  subcommittees  will  examine  these 
specific  areas  and  identify  access 
barriers  in  each  area,  and  recommend 
standards  that  could  lower  or  eliminate 
these  barriers.  The  subcommittees  will 
continue  their  work  on  the  listserv. 

The  meetings  are  open  to  the  public. 
There  will  be  a  public  comment  period 
each  day  for  persons  interested  in 
presenting  their  views  to  the  Committee. 
The  facility  is  accessible  to  individuals 
with  disabilities.  Sign  language 
interpreters,  assistive  listening  systems 


and  real-time  transcription  will  be 

available. 

Lawrence  W.  RoSiM, 

Executive  Director. 

|FR  Doc.  98-33445  Filed  12-16-98;  8:45  am] 

aiLUNQ  CODE  aise-oi-p 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[C-423-806] 

Cut-to-Length  Cartwn  Steel  Plate  from 
Belgium;  Extension  of  Time  Limit  for 
Countervailing  Duty  Administrative 
Review 

agency:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  Extension  of  Time 
Limit  for  Countervailing  Duty 
Administrative  Review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  for  the  final  results  of  the  first 
administrative  review  of  the 
countervailing  duty  order  on  cut-to- 
length  carbon  steel  plate  from  Belgium. 
The  review  covers  one  manufacturer/ 
exporter  and  the  period  January  1, 1996 
through  December  31, 1996. 
EFFECTIVE  DATE:  December  17, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Cassel  or  Gayle  Longest, 
Office  of  CVD/AD  Enforcement  VI, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington. 
DC  20230;  telephone:  (202)  482-2786. 
APPLICABLE  STATUTE:  Unless  otherwise 
indicated,  all  citations  to  the  Tariff  Act 
of  1920,  as  amended  (the  Act)  are  to  the 
provisions  effective  January  1, 1995,  the 
efiiective  date  of  the  amenchnents  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to  19 
CFR  part  351  (1998). 
SUPPLEMENTARY  INFORMATION:  Because  it 
is  not  practicable  to  complete  this 
review  within  the  initial  time  limits 
established  by  section  751(a)(3)(A)  of 
the  Tariff  Act  of  1930.  as  amended  (the 
Act),  the  Department  is  extending  the 
time  limits  for  completion  of  the  final 
results  tmtil  no  later  than  March  8, 
1999.  This  extension  is  necessary  due, 
in  part,  to  the  existence  of  complex, 
novel  issues.  (See  Memorandum  from 
Holly  A.  Kuga,  dated  December  9, 1998, 
to  Robert  S.  LaRussa  "Cut-to-Length 
Carbon  Steel  Plate  from  Belgium: 
Extension  of  the  Deadline  for  the  Final 
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its  of  the  1996  Administrative 
iew",  which  is  a  pubUc  document 
)n  file  in  the  Central  Records  Unit.) 
This  extension  is  in  accordance  with 

ion  751(a)(3)(A)  of  the  Act  (19 
.S.C  1675(a)(3)(A)). 

Dated:  December  9, 1998. 
«ollyA.Kaga. 

Mting  Deputy  Assistant  Secretary  for  AD/ 
^VDEnforcement,  Group  U. 

(t^  Doc.  98-33469  Filed  12-16-98;  8:45  am] 


DEPARTMENT  OF  COMMERCE 

iNational  Ooeanic  and  Atmospheric 
Administration 

IO.D.  040795A] 

Sndangerad  and  Thraatsnsd  Wildlife 
and  Plants;  Notice  of  Availability  for 
Mm  Final  Recovery  Plan  for  Shortnose 
ISturgeon 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

/itmospheric  Administration  (NOAA), 

(tommerce. 

ACTION:  Notice  of  availability. 

SUMMARY:  NMFS  announces  the 

EailabiUty  of  the  final  recovery  plan  for 
e  shortnose  sturgeon  (Acipenser 
hrevirostrum),  as  required  l^  the 
endangered  Species  Act  of  1973  (ESA). 
jltoORESSES:  Requests  for  a  copy  of  the 
{Bnal  recovery  plan  should  be  addressed 
to:  Nancy  Haley.  NMFS,  212  Rogers 
Avenue,  Milford.  Connecticut  06460. 
FDR  FURTHER  INFORMATION  CONTACT: 
Nancy  Haley.  (203)  783-4264,  Marta 
Hammack.  (301)  713-1401.  or  David 
^mhart,  (727)  570-5312. 
^PPt^MENTARY  INFORMATION: 

Background 

! '  The  shortnose  sturgeon  is  an 
endangered  fish  species  that  occius  in 
'arge  coastal  rivers  of  eastern  North 
lerica.  Nineteen  distinct  population 
ents  of  shortnose  sturgeon  inhabit 
Hvers  ranging  bom  the  Saint  John  River 
m  New  Brunswick,  Canada,  to  the  St. 
lehns  River,  Florida.  In  addition,  a 
^ptive  broodstock  from  the  Savannah 
River  distinct  population  segment  and 
jljs  cultiu«d  progeny  are  housed  at  three 
hjatcheries  operated  by  the  U.S.  Fish  and 
yVildUfe  Service  (FWS).  In  the  late 
nineteenth  and  early  twentieth 
^nturies.  shortnose  sturgeon  were 
commonly  taken  in  a  commercial 
fishery  for  the  closely  related,  and 
i^mmercially  valuable,  Atlantic 
I  turgeon  [Acipenser  oxyrinchus). 
I  shortnose  sturgeon  were  originally 
1  iMed  as  an  endangered  species  by  FWS 


in  March  1967  (32  FR  4001),  under  the 
Endangered  Species  Preservation  Act 
(16  U.S.Q  668  et  seq.).  Pollution  and 
overfishing,  including  bycatch  in  the 
shad  fishery,  were  listed  as  principal 
reasons  for  the  species'  decline. 
Shortnose  sturgeon  remained  on  the 
endangered  species  Ust  when  Congress 
passed  the  ESA  in  1973  (ESA)(16  U.S.C. 
1531  et  seq.).  NMFS  assiuned 
jurisdiction  for  shortnose  sturgeon 
imder  a  1974  government  reorganization 
plan  (39  FR  41370). 

Section  4(f)(1)  of  the  ESA  directs 
NMFS  and  FWS,  the  Federal  agencies 
responsible  for  implementing  the  ESA. 
to  develop  and  implement  recovery 
plans  to  promote  conservation  and 
survival  of  endangered  and  threatened 
species,  unless  a  recovery  plan  would 
not  help  to  promote  species 
conservation.  Highest  priority  is  given 
to  those  species  that  are  or  may  be  in 
conflict  with  development  projects  or 
other  commercial  activities.  Shortnose 
sturgeon  spend  their  entire  life  in  waters 
that  are  heavily  impacted  by  various 
construction  and  industrial  activities. 
Hence,  the  Assistant  Administrator  for 
Fisheries  determined  that  a  recovery 
plan,  which  comprehensively  addresses 
these  factors  and  describes  ways  to 
mitigate  or  minimize  harm  to  shortnose 
sturgeon,  was  necessary  to  promote 
rangewide  recovery  of  the  species.  The 
recovery  plan  for  the  shortnose 
sturgeon,  prepared  for  NMFS  by  a 
seven-member  recovery  team,  provides 
a  fiameworic  for  addreuing  a  multitude 
of  biological  concerns  and  outlines 
Federal  agency  responsibiUties  under 
the  ESA  with  the  sole  purpose  of 
insiuing  long-term  survival  of  the 
shortnose  sturgeon.  NMFS  published  a 
notice  of  availability  of  the  draft 
recovery  plan  for  shortnose  sturgeon  in 
the  Federal  Regiater  on  August  4, 1997 
(62  FR  41951).  Comments  were  received 
from  eight  parties  diuing  the  30-day 
comment  period.  Most  comments  were 
editorial  and  were  incorporated  as 
received.  Some  comments  indicated  that 
the  readers  were  confused  by  the 
wording  in  certain  sections,  and  NMFS 
tried  to  clarify  these  parts  of  the  plan. 
More  substantive  conunents  bom  the 
reviewers  and  the  NMFS'  responses  to 
these  comments  are  listed  here. 

Comments  and  Hespotuea 

Cottunent  1:  Several  reviewera  noted 
that  much  of  the  plan  relies  on  data  that 
are  not  available  in  peer-reviewed 
publications  and  that  some  sections  are 
based  on  speculation  and  conjecture. 

Besponse:  NMFS  used  the  best 
available  information  to  develop  this 
recovery  plan.  Unfortunately,  even 
though  there  has  been  a  relatively  great 


amount  of  research  interest  in  shortnose 
sturgeon,  not  all  aspects  of  its  biology  or 
factors  affecting  its  recovery  have  been 
well  doamiented  in  the  scientific 
literature.  Moreover,  while  detailed 
information  on  the  fish  exists  in  some 
parts  of  its  range,  little  pubUshed  data 
are  available  for  other  shortnose 
stiugeon  populations.  Thwefore.  in 
some  cases.  NMFS  reported,  and 
identified  as  such,  recent  information 
that  has  not  yet  been  peer  reviewed. 
Certain  recovery  tasks  were  identified  to 
fill  gaps  in  our  knowledge  of  this 
species  and  factors  affecting  its 
recovery.  NMFS  determined  that  it  was 
necessary  to  outUne  all  possible  impacts 
to  this  species.  If  future  research 
indicates  that  some  perceived  threats 
are  not  significantly  affecting  shortnose 
sturgeon  recovery,  they  willbe  omitted 
bom  future  versions  of  the  recovery 
plan. 

NMFS  has  updated  some  sections  and 
added  additional  references  to  support 
sections  where  reviewers  noted  a  lack  of 
substantiation.  In  addition,  the 
References  section  has  been  amended  to 
reflect  the  recent  publication  of 
information  that  was  originally  cited  as 
unpublished  data  or  personal 
communications. 

Comment  2:  Reviewers  expressed 
conflicting  views  regarding  die 
importance  of  poaching  as  a  threat  to 
shortnose  sturgeon  populations  and 
argued  from  both  sides  that  statements 
in  the  recovery  plan  regarding  poaching 
are  based  on  little  hard  evidence. 

Response:  The  impact  of  poaching  on 
shortnose  stuiseon  populations  is 
unknown  and  likely  varies  across  the 
range  of  this  species.  NMFS  recognizes 
that  poaching  is  likely  to  be  a  significant 
source  of  mortaUty  in  some  popidation 
segments  (e.g..  southern  populations). 
ConsequenUy,  NMFS  identified 
poaching  in  the  Factors  Afilecting 
Recovery  Section  and  listed  increased 
enforcement  of  the  ESA  section  9 
prohibition  to  further  discourage  this 
illegal  activity  as  a  recovery  tadc  (task 
2.2C).  As  suggested,  the  importance  of 
genetic  data  as  a  forensic  enforcement 
tool  was  added  to  the  Recovery  section. 

Comment  3:  One  reviewer  suggested 
that  the  potential  importance  of  diseases 
should  be  emphasized  more  in  the 
recovery  plan,  and  another  reviewer 
said  that  a  greater  consideration  of 
potential  threats  fix)m  Atlantic  sturgeon 
stocking  was  needed. 

Response:  Stocking  of  Atlantic 
stiugeon  has  been  a  very  recent 
development,  and  there  is  no  conclusive 
information  concerning  the  impacts  of 
this  action  on  shortnose  sturgeon.  The 
potential  for  increased  incidence  of 
disease  resulting  from  this  activity  is 
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noted  in  the  Factors  Affecting  Recovery 
section,  hi  addition,  a  recovery  task 
(task  2.41)  specifically  recommends 
investigation  of  disease,  competition  for 
resources,  and  direct  mortality  to 
shortnose  sturgeon  resulting  from 
introduced  species  or  stock  transfers. 
New  information  on  disease  research 
was  added  to  the  Recovery  section,  hi 
the  fanplementation  Schedule,  the 
duration  of  recovery  task  2.41  activities 
was  updated  to  "ongoing"  to  reflect  one 
reviewer's  statement  that  FWS  is 
surveying  wild  fish  to  assess  incidence 
level  and  impacts  of  fish  pathogens  on 
wild  populations  of  shortnose  sturgeon. 

Comment  4:  Several  reviewers 
emphasized  the  need  to  establish  the 
point  at  which  a  population  segment  is 
functionally  extirpated  before 
restoration  efforts  can  be  considered. 

Response:  NMFS  agrees  that  this  is  an 
important  issue  and  should  be  added  to 
the  recovery  plan  to  guide  futiu« 
restoration  actions.  Accordingly,  two 
new  recovery  tasks  were  added  to  the 
plan:  l.lE  -  develop  a  standardized 
sampling  protocol  and  determine 
miniTniim  sampling  required  to  assess 
the  .presence  of  shortnose  sturgeon;  and 
3.3B  -  determine  minimum  population 
size  below  which  restoration  may  be 
considered.  NMFS  has  already  initiated 
development  of  the  sampling  protocol 
(l.lE);  thus,  this  task  is  ongoing.  NMFS 
envisions  that  task  3.3B  would  be 
conducted  at  the  same  time  that  Usting 
criteria  are  developed. 

Comment  5:  One  reviewer  questioned 
the  designation  of  certain  population 
segments  in  the  recovery  plan, 
specifically  those  in  the  Penobscot 
River. 

Response:  hi  the  hitroduction  section, 
NMFS  defined  the  criterion  and 
reviewed  backgroimd  justification  (per 
NMFS/FWS  pohcy  on  distinct 
population  segments,  61  FR  4722)  used 
to  designate  population  segments,  hi  the 
Recovery  Approach  section  under 
Introduction,  the  process  for  revising 
the  Ust  of  recognized  population 
segments  is  newly  outlined.  That  is, 
after  sufficient  samphng  has  been 
conducted  to  determine  that  a 
population  segment  has  been  extirpated 
(task  l.lE,  see  Comment  4)  or  is  below 
a  minimum  size  (task  3.2B,  see 
Comment  4),  the  Ust  in  Table  1  could  be 
revised.  NMFS  reviewed  the  designation 
of  the  Penobscot  River  and  concluded 
that  this  system  should  remain  on  the 
list  in  Table  1.  Additional  information 
that  supports  this  decision  was  added  to 
pertinent  sections  of  the  Population 
Status  narrative. 

Comment  6:  One  reviewer 
recommended  that  the  recovery  plan 


specify  additional  uses  of  cultured 
sturgeon  to  promote  recovery. 

Response:  In  response  to  this 
suggestion,  NMFS  added  as  recovery 
tasks:  (1)  the  use  of  cultured  fish  to 
study  the  effects  of  contaminants  on 
shortnose  sturgeon  growth,  survival, 
and  reproduction  (task  2.4F);  and  (2)  the 
use  of  cultiu«d  fish  to  develop  genetic 
markers  to  identify  illegally  marketed 
shortnose  sturgeon  products  (task  2. 2D). 
NMFS  advocates  the  use  of  cultured 
shortnose  sturgeon  as  surrogate  study 
specimens  to  relieve  sampUng  on  wild 
populations  and  to  enhance  the 
recovery  of  the  species.  Stocking 
cultured  fish  in  river  systems  where 
wild  shortnose  sturgeon  populations 
still  exist  provides  limited  research 
value  and  may  be  detrimental  to  wild 
stocks. 

Comment  7:  A  reviewer  requested  that 
the  recovery  plan  address  the  potential 
for  commercial  aquaculture  of  shortnose 
sturgeon. 

Response:  The  ESA  prohibits 
commerce  in  endangered  species  or 
their  products.  Therefore.  NMFS  did  not 
address  the  development  of  commercial 
aquaculture  operations  for  this  species. 

Comment  8:  Several  reviewers  felt 
that  restoration  of  shortnose  sturgeon  in 
areas  where  they  historically  occurred 
should  be  given  a  higher  priority  in  the 
recovery  plan.  Other  reviewers  felt  that 
restoration  attempts  with  other 
anadromous  species  have  been  too 
costly  and  of  limited  success;  therefore, 
they  should  receive  even  less  focus  as 
a  recovery  option  for  shortnose 
sturgeon. 

Response:  NMFS  maintains  that 
reintroduction  of  cultured  shortnose 
sturgeon  in  systems  where  they  have 
been  extirpated  is  a  viable  recovery 
action  provided  the  conditions  for 
breeding,  stocking,  and  monitoring  (as 
outhned  in  an  approved  Shortnose 
Sturgeon  Breeding  and  Stocking 
Protocol)  are  adequately  met.  While 
restoration  activities  are  potentially 
important,  NMFS  cannot  justify 
elevating  the  priority  of  these  tasks, 
particularly  in  light  of  the  more  critical 
actions  needed  to  preserve  extant 
population  segments,  the  high  cost  of 
stocking  efforts,  and  the  problems 
encoimtered  with  restoration  efforts  for 
other  anadromous  species.  Therefore, 
restoration  efforts  were  assigned 
"priority  3"  in  the  Implementation 
Schedule. 

Comment  9:  One  reviewer  expressed 
concern  that  there  were  inadequate 
mechanisms  in  the  plan  to  successfully 
implement  recovery  actions. 

Response:  Recovery  plans  do  not,  in 
and  of  themselves,  recover  listed 
species.  This  plan  provides  a  stepping 


stone  from  which  all  concerned  parties 
may  systematically  and  collectively 
advance  shortnose  sturgeon  recovery. 
O^e  recovery  task  (task  2.6A) 
specifically  addresses  the  need  for 
NMFS  to  appoint  a  Recovery 
Coordinator  and  an  Implementation 
Team(s)  to  promote  the  recovery  plan's 
recommendations,  organize  recovery 
efforts,  and  seek  funding  for  specific 
recovery  tasks.  While  this  recovery  plan 
identifies  actions  needed  to  recover 
shortnose  sturgeon,  a  long-term 
commitment  by  NMFS,  other  Federal 
and  state  agencies,  and  the  public  is 
necessary  to  assure  the  long-term 
recovery  goal  for  shortnose  sturgeon. 

Recent  Capture  of  Shortnose  Sturgeon 
in  Albemarle  Sound 

Diuing  the  final  agency  review  of  the 
recovery  plan,  NMFS  received  new 
information  concerning  the  occurrence 
of  shortnose  sturgeon  in  Albemarle 
Sound  (North  Carolina).  On  April  18, 
1998,  the  North  Carolina  Division  of 
Marine  Fisheries  captured  an  adult 
shortnose  sturgeon  (652  millimeters  in 
fork  length)  in  Bachelors  Bay  in  western 
Albemarle  Soimd.  Although  historical 
accoimts  indicate  that  shortnose 
sturgeon  were  once  collected  in  Salmon 
Creek,  a  small  tributary  of  the  Chowan 
River,  the  species  was  thought  to  be 
extirpated  from  this  region.  Per  recovery 
plan  criterion,  the  capture  of  a  shortnose 
stiugeon,  within  the  generation  time  of 
the  species  (30  years),  provides 
evidence  for  the  existence  of  a  shortnose 
sturgeon  population  segment  within  the 
capture  region.  Further  investigation  is 
necessary  to  determine  in  whidi 
tributary  or  tributaries  of  Albemarle 
Sotmd  reproduction  occurs.  Shortnose 
sturgeon  may  spawn  in  the  Roanoke  or 
Chowan  Rivers  or,  possibly,  other 
smaller  tributaries  of  Albemarle  Sound 
based  on  physical  characteristics  of 
these  systems  and  historical  and 
anecdotal  reports.  Therefore,  NMFS 
amends  the  list  of  distinct  shortnose 
sturgeon  population  segments  to 
include  an  Albemarle  Sound 
population,  bringing  the  nimiber  of 
shortnose  sturgeon  population  segments 
to  20.  This  information  is  not  included 
in  this  version  of  the  recovery  plan  but, 
along  with  any  additional  changes, 
should  be  added  to  subsequent  versions 
of  the  recovery  plan. 

Recovery  Task  Priority  Assignments 

Priority  1  recovery  tasks  are  actions 
that  must  be  taken  to  prevent  extinction 
or  to  identify  those  actions  necessary  to 
prevent  extinction.  An  action  that  must 
be  taken  to  prevent  a  significant  decline 
in  population  numbera,  habitat  quaUty. 
or  other  significant  negative  impacts 
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short  of  extinction  is  a  priority  2  task. 
All  other  actions  necessary  to  provide 
for  full  recovery  of  Usted  species  are 
priority  3  tasks. 

NMFS  has  modified  the  priorities 
assigned  to  certain  recovery  tasks  in  the 
Implementation  Schedule  to  better 
reflect  NMFS  guidance  on  priority 
rankings  (55  FR  24296).  These  changes 
resulted  in  downgradii^  from  priority  1 
to  2  the  following  recovery  tasks:  1.2B, 
1.2C,  1.3A,  2.2C,  2.3A,  2.4A,  2.4B,  2.4E. 
and  2.4F.  Recovery  task  l.lD  was 
dianged  from  priority  1  to  priority  3, 
and  tasks  2.6A,  2.6B,  and  3.1H  were 
changed  from  priority  2  to  priority  3.  hi 
many  cases,  the  above  changes  were 
made  in  recognition  that  there  is 
insufficient  information  available  for 
many  shortnose  sturgeon  populations  to 
determine  which  factors  may  be  limiting 
recovery  and  threatening  the  survival  of 
specific  populations.  As  new 
information  becomes  available,  priority 
rankings  for  recovery  tasks  may  warrant 
additional  changes. 

Authority:  16  U.S.C.  1531-1543  etseq. 
Dated:  December  10, 1998. 
RoUand  A.  Sdimitten, 

Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 
(FR  Doc.  98-33465  Filed  12-16-98;  8:45  am] 
MUMQ  CODE  3610-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
lAdministration 

«JD.  120798B] 

Marine  Mammals;  File  No.  259-1481 

IOENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
\tmospheric  Administration  (NOAA), 
Commerce. 

MTION:  Receipt  of  appUcation. 


BUMMARY:  Notice  is  hereby  given  that  Dr. 
[lonald  J.  Schusterman,  Long  Marine 

iboratory.  University  of  Cdifomia 
ita  Cruz,  100  Shaffer  Road,  Santa 
:,  CA  95060,  has  appUed  in  due 
form  for  a  permit  to  take  California  sea 
Ions  (Zalophus  califomianus),  harbor 
sals  (Phoca  vitulina)  and  elephant  seals 
[Mirounga  angustirostris),  for  purposes 
if  scientific  research. 
DATES:  Written  or  telefaxed  comments 
must  be  received  on  or  before  January 
19. 1999. 

UWRESSES:  The  application  and  related 
locimients  are  available  for  review 
ipon  written  request  or  by  appointment 
n  the  following  office(s): 

Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  NMFS, 


1315  East-West  Highway,  Room  13130, 
Silver  Spring,  MD  20910  (301/713- 
2289);  and 

Regional  Administrator,  Southwest 
Region,  National  Marine  Fisheries 
Service,  NOAA,  501  West  Ocean 
Boulevard,  Suite  4200,  Long  Beach,  CA 
90802-4213  (562/980-4001). 

Written  comments  or  requests  for  a 
pubUc  hearing  on  this  application 
should  be  mailed  to  the  Chief,  Permits 
and  Documentation  Division,  F/PRl, 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Room  13705, 
Silver  Spring,  MD  20910.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate. 

Comments  may  also  be  submitted  by 
facsimile  at  (301)  713-0376,  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  by  other  electronic  media. 
FOR  FURTHER  INFORMATION  CONTACT:  Sara 
Shapiro  or  Ruth  Johnson.  301/713-2289. 
SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended 
(MMPA;  16  U.S.C.  1361  et  seq.)  and  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216). 

The  applicant  seeks  authorization  to 
continue  studies  on  pinniped 
bioacoustics  cognition  using  captive 
animals  trained  to  participate  in 
behavioral  experiments.  The  acoustic 
experiments  will  use  pure-tone 
detection  and  discrimination  tasks  and 
the  cognitive  studies  will  involve  visual, 
auditory  and  cross-modal  matching-to- 
sample  tasks. 

In  compUance  with  the  National 
Environmental  PoUcy  Act  of  1969  (42 
U.S.C.  4321  et  seq.).  an  initial 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

Dated:  December  11, 1998. 
Ann  D.  Terimali. 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources.  National 
Marine  Fisheries  Service. 
|FR  Doc.  98-33468  Filed  12-16-98;  8:45  am) 
BILUNQ  CODE  3810-22-F 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Cliicago  Mercantiie  Exchange: 
Proposed  Amendments  to  the  Cash 
Settlement  Provisions  of  the  CME 
Brazilian  Real  Futures  Contract 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice  of  availability  of 
proposed  amendments  to  the  terms  and 
conditions  of  commodity  futures 
contract. 

SUMMARY:  The  Chicago  Mercantile 
Exchange  (CME  or  Exchange)  has 
submitted  proposed  amendments 
related  to  the  cash  settlement  provisions 
of  its  Brazilian  Real  futures  contract. 
Under  the  proposal,  the  CME  proposes 
to  adopt  procedures  to  set  an  alternative 
cash  settlement  price  in  the  event  the 
Central  Bank  of  Brazil  does  not 
determine  and/or  the  SISBACEN  does 
not  disseminate  the  official  average  offer 
rate  of  Brazilian  reals  per  U.S.  dollar  on 
the  last  day  of  trading.  That  alternative 
cash  settlement  price  would  be  based  on 
the  results  of  the  CME  survey  of 
financial  institutions  inside  of  Brazil 
who  are  active  in  the  Brazilian  reals  per 
commercial  U.S.  dollar  spot  and/or  non- 
deUverable  forward  (NDF)  markets.  The 
Acting  Director  of  the  Division  of 
Economic  Analysis  (Division)  of  the 
Commission,  acting  pursuant  to  the 
authority  delegated  by  Commission 
Regulation  140.96.  hais  determined  that 
pubUcation  of  the  proposals  for 
comment  is  in  the  pubUc  interest,  will 
assist  the  Commission  in  considering 
the  views  of  interested  persons,  and  is 
consistent  with  the  purpose  of  the 
Commodity  Exchange  Act. 

DATES:  Comments  must  be  received  on 
or  before  January  4, 1999. 

ADDRESSES:  Interested  pereons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre.  1155  21st  Street.  NW 
Washington,  DC  20581.  bi  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  facsimile  number  (202) 
418-5521,  or  by  electronic  mail  to 
secretaryOcftc.  gov.  Reference  should  be 
made  to  the  amendments  to  the  CME 
Brazilian  Real  futures  contract. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Thomas  Leahy  of  the 
Division  of  Economic  Analysis. 
Commodity  Futures  Trading 
Commission.  Three  Lafayette  Centre. 
1155  21st  Street  NW,  Washington. 
20581.  telephone  (202)  418-u278. 
Facsimile  number:  (202)  418-5527. 
Electronic  mail:  tleahy®cftc.gov. 


69616 


Federal  Register/ Vol.  63,  No.  242 /Thursday,  December  17,  1998 /Notices 


SUPPLEMENTARY  INFORMATION:  Under 
current  rules  for  the  CME  Brazilian  Real 
futures  contract,  the  cash  settlement 
price  is  the  reciprocal  of  the  exchange 
rate  of  reals  per  commercial  U.S.  dollars 
for  cash  delivery,  according  to  the 
provisions  of  Resolution  No.  1690/'90  of 
the  Brazilian  National  Monetary 
Council.  That  rate  is  defined  as  the 
average  transaction  rate  calculated  by 
the  Central  Bank  of  Brazil  (Central 
Bank),  according  to  its  criteria,  and 
broadcast  by  SISBACEN,  transaction 
PTAX  800,  option  5-L,*  on  the  last  day 
of  trading.  In  the  event  that  the  Central 
Bank  does  not  determine  and/or 
SISBACEN  does  not  broadcast  that 
exchange  rate,  CME  rules  provide  for 
the  declaration  of  an  emergency 
pursuant  to  existing  Exchange  rule 
3022.J. 

The  Exchange  proposes  to  adopt,  in 
its  rules,  backup  procedures  that  would 
be  used  if  the  Central  Bank  does  not 
determine,  and/or  SISBACEN  does  not 
disseminate,  the  exchange  rate  of 
Brazilian  reais  per  commercial  U.S. 
dollar  on  the  last  trading  day  of  the 
subject  contract.  The  backup  cash 
settlement  price  would  be  based  on  the 
exchange  rate  derived  from  the  CME's 
survey  of  financial  institutions  on  the 
last  day  of  trading.  By  implementing 
backup  procedures  in  its  rules,  the  CME 
would  be  able  to  avoid  an  emergency 
declaration  in  the  event  that  the  primary 
cash  settlement  price  is  not  determined 
or  published.^ 

The  CME  survey  is  conducted  as 
follows.  The  CME  surveys  eight 
reference  institutions  from  a  list  of  at 
least  twelve  institutions  that  are  active 
participants  in  the  market  for  spot  and/ 
or  non-deliverable  forward  markets. 
Beginning  at  6:00  p.m.  (Sao  Paolo  time), 
each  randomly  selected  participant  is 
asked  for  its  perception  of  the  average 
dollar  ofiiered  rate  at  which  spot 
transactions  for  Brazilian  reais  per 
commercial  U.S.  dollar  occurred  during 
the  trading  day,  calculated  in 
accordance  with  the  Central  Bank's 
methodology  for  transaction  PTAX  800, 
option  5-L.  The  highest  two  and  the 
lowest  two  offer  rates  are  eUminated. 
The  remaining  four  offer  rates  are 
averaged  and  the  reciprocal  of  that 
average  is  the  final  settlement  price. 

If  the  CME  is  unable  to  obtain  eight 
responses,  but  is  able  to  obtain  at  least 


>  According  to  the  CME.  the  PTAX  rate  is  the 
weighted  average  Brazilian  real  per  U.S.  dollar  price 
of  all  transactions  for  that  day  plus  the  current 
value  of  0.0004  real  per  U.S.  dollar  to  obtain  the 
average  offered  rate. 

'In  addition,  the  CME  proposes  a  nonsubstantive 
amendment  to  clarify  that  the  final  settlement  price 
is  the  reciprocal  of  the  weighted  average  offered 
rate,  rather  than  the  weighted  average  transaction 
rate  that  is  calculated  by  the  Central  Bank. 


five  responses,  then  the  CME  eliminates 
the  highest  and  the  lowest  offer  rate  and 
averages  the  remaining  offer  rates.  The 
final  settlement  price  is  the  reciprocal  of 
that  average.  If  fewer  than  five  responses 
are  received,  then  the  CME  would 
invoke  its  existing  emergency 
provisions. 

The  CME  proposes  to  implement  the 
changes  to  the  proposed  amendments  to 
the  cash  settlement  provisions  upon 
Commission  approval  for  application  to 
existing  and  newly  listed  contracts 
beginning  with  the  February  1999 
contract  month  which  expires  on 
January  29, 1999. 

The  Division  requests  comment  on 
the  proposed  changes  and  the  proposal 
to  implement  the  amendments  to 
existing  positions. 

Copies  of  the  proposed  amendments 
will  be  available  for  inspection  at  the 
Office  of  the  Secretariat,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  1155  21st  St.,  NW, 
Washington,  D.C.  20581.  Copies  of  the 
terms  and  conditions  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address  or  by  phone 
at  (202)  418-5097. 

Other  materials  submitted  by  the  CME 
may  be  available  upon  request  pursuant 
to  the  Freedom  of  Information  Act  (5 
U.S.C.  552)  and  the  Commission's 
regulations  thereunder  (17  CFR  part  145 
(1987)),  except  to  the  extent  they  are 
entitled  to  confidential  treatment  as  set 
forth  in  17  CFR  145.5  and  145.9. 
Requests  for  copies  of  such  materials 
should  be  made  to  the  FOI,  Privacy  and 
Sunshine  Act  Compliance  Staff  of  the 
Office  of  the  Secretariat  at  the 
Commission's  headquarters  in 
accordance  with  17  CFR  145.7  and 
145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposed  amendments,  or  with  respect 
to  other  materials  submitted  by  the 
CME,  should  send  such  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  1155  21st  St.,  NW, 
Washington,  DC  20581  by  the  specified 
date. 

Issued  in  Washington,  DC,  on  December 
11, 1998. 
lohn  R.  Mielke. 
Acting  Director. 
[PR  Doc.  98-33354  Filed  12-16-98;  8:45  am] 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Proposed  Amendments  to  the 
Standards  for  Deliverable  Lumt}er  on 
the  Chicago  Mercantile  Exchange 
Random  Lengths  Lumber  Futures 
Contract,  Submitted  Under  Fast  Track 
Review  Procedures 

AGENCY:  Commodity  Futures  Trading 

Conunission. 

ACTION:  Notice  of  availability  of 

proposed  contract  market  rule 

amendments. 

summary:  The  Chicago  Mercantile 
Exchange  (CME  or  Exchange)  has 
proposed  amendments  to  the  random 
lengths  limiber  futures  contract  to 
change  the  standards  for  deliverable 
lumber.  Specifically,  the  Exchange 
proposes  to  disallow  delivery  of  lumber 
produced  from  Alpine  fir,  to  provide 
that  limiber  produced  bom  hemlock-fir 
is  not  deliverable  if  the  lumber  is 
manufactured  in  Canada  or  in  specified 
areas  of  Washington,  Oregon,  and 
Cahfomia;  to  provide  that  lumber 
produced  from  spruce-pine  fir  is  not 
deliverable  if  it  is  manufactured  in  those 
specified  areas  in  Washington,  Oregon, 
and  California,  and  to  clarify  that 
lumber  produced  fit>m  species  imder 
the  Engelmann  Spruce/Lodgepole  Pine 
designation  is  deliverable  as  a  group. 
The  proposals  were  submitted  under  the 
Commission's  45-day  fast  track 
procedures.  The  Acting  Director  of  the 
Division  of  Economic  Analysis 
(Division)  of  the  Commission,  acting 
pursuant  to  the  authority  delegated  by 
Commission  Regulation  140.96,  has 
determined  that  the  proposals  are  of 
major  economic  significance,  and  that 
pubUcation  for  comment  is  in  the  public 
interest,  will  assist  the  Commission  in 
considering  the  views  of  interested 
persons,  and  is  consistent  with  the 
purpose  of  the  Commodity  Exchange 
Act.^ 

DATES:  Comments  must  be  received  on 
or  before  January  4, 1999. 


>  Section  Sa(a)(12)  of  the  Act.  which  requires  the 
Commission  to  publish  proposed  rules  of  "major 
economic  significance,"  does  not  define  the 
meaning  of  that  term.  Moreover,  section  5a(a)(12) 
provides  that  the  Commission's  determination  that 
proposed  exchange  rules  are  of  major  economic 
significance  under  that  section  is  final  and  not 
subject  to  judicial  review.  The  Commission  staff  has 
interpreted  the  meaning  of  "major  economic 
significance"  broadly  as  proposed  rules  which  may 
have  an  effect  on  the  pricing  of  a  contract,  on  the 
value  of  existing  contracts,  on  a  contract's  hedging 
or  price  basing  utility,  or  on  deliverable  supplies. 
Section  5a(a)(12)  does  not  define  rules  of  "major 
economic  significance"  based  upon  a  specific  dollar 
impact  on  the  economy  or  other  such  measures 
used  in  other  statutes,  such  as  those  used  in 
determining  whether  an  agency  rule  is  a  "major 
rule"  under  5  U.S.C  section  804(2). 
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ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre.  1155  2l8t  Street,  NW, 
Washington,  DC  20581.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  facsimile  number  (202) 
418-5521.  or  by  electronic  mail  to 
secretary@cftc.gov.  Reference  should  be 
made  to  CME  random  lengths  lumber 
futures  contract. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  John  Forkldo  of  the 
Division  of  Economic  Analysis. 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street  NW,  Washington,  DC 
20581,  telephone  (202)  418-5281. 
Facsimile  number:  (202)  418-5527. 
Electronic  mail:  jforkkio@cftc.gov. 
SUPPLEMENTARY  INFORMATION:  Under  the 
rules  of  the  random  length  lumber 
futures  contract,  lumber  made  from  a 
variety  of  species  is  deliverable, 
including  species  grouped  under  the 
terms  "Spruce-Pine-Fir"  (SPF)  and 
"Hemlock-fir"  (HF).  The  CME  noted 
that  SPF  number  has  been  the  pricing 
basis  of  the  futures  contract  for  many 
years,  and  that  remains  the  benchmark 
for  cash  lumber  prices.  The  CME  further 
noted  that  futiires  deliveries  of  HF 
lumber  have  increased  in  recent 
months,  due  to  a  decline  in  HF  lumber 
cash  prices  relative  to  the  prices  of  SPF 
lumber.  This  has  been  caused  by 
diminishing  export  demand  for  HF 
lumber  to  Asian  coimtries  resulting 
from  the  recent  economic  difficulties, 
which  have  adversely  afliected  their 
construction  industries. 

The  CME  explained  that,  after 
receiving  complaints  about  HF  limiber 
deliveries  and  following  a  review  of  the 
market,  it  determined  that  many 
domestic  cash  market  buyers  view  HF 
lumber  as  an  undesirable  product.  In 
this  regard,  the  CME  stated: 

*  *  *  The  Hemlock  species  is  the  source 
of  this  dissatisfaction,  as  it  is  said  to  produce 
lumber  with  working  qualities  that  are 
inferior  to  SPF  lumber  even  if  the  grade  level 
is  the  same.  Although  Hemlock  cannot  he 
entirely  separated  from  HF  lumber,  certain 
areas  produce  HF  lumber  that  contains  more 
Hemlock  than  other  areas.  Similarly,  SPF 
lumlwr  made  from  Alpine  fir  or  Sitka  Spruce 
ISS),  predominantly  U.S.  coastal  species,  is 
■een  as  inferior.  Most  production  of  SPF 
lumber  containing  these  species  can  be 
geographically  separated  from  other  areas  of 
production. 

To  eliminate  the  areas  where  the 
proportion  of  Hemlock  produced  is  greatest, 
the  Exchange  prop>oses  that  HF  lumber 
produced  in  Canada  and  the  Pacific  coastal 
ireas  of  the  United  States  be  eliminated  from 
delivery.  In  addition,  SPF  lumber  produced 
in  the  U.S.  Pacific  coastal  area  will  be 


eliminated.  Lastly,  it  is  proposed  that  the 
species  grouped  under  the  term  "Engelmann 
Spruce/Lodgepole  Pine  (ES/LP)"  be  made 
eligible  for  delivery  as  it  is  an  acceptable 
substitute  for  SPF  lumber.  The  separate 
species  are  already  deliverable  and  the 
addition  of  this  grouping  will  clarify  the 
delivery  species. 

The  (proposed)  restricted  areas  (for 
ineligible  SPF  and  HF  lumber)  •  •  *  roughly 
correspond  to  those  l>ounded  by  the  Pacific 
Ocean  and  the  summit  of  the  Cascade 
Mountain  range.  The  boundaries  for 
Washington  and  Oregon  are  those  defined  by 
the  Western  Wood  Products  Association,  a 
number  of  grading  agency  used  by  most 
western  mills.  The  restricted  areas  are  those 
that  contain  the  highest  proportion  of  lumber 
made  from  Hemlock,  Alpine  Fir  and  Sitka 
Spruce.  The  boundaries  in  California  and 
Canada  also  delineate  similar  areas  of 
production,  as  noted  by  industry 
representatives.*   *   • 

The  Exchange  asserted  that  the 
proposed  amendments  would  not  raise 
concerns  about  potential  manipulation 
of  the  futures  contract,  even  though 
deliverable  supplies  would  be 
somewhat  diminished.  This  is  due  to 
the  ready  availabiUty  of  liunber  meeting 
the  revised  quality  standards  and  the 
spot  month  speculative  limit  of  600 
contracts  which  represents  only  4.8%  of 
monthly  production,  according  to  the 
Exchange.  Finally,  the  CME  notes  that: 

*  *  *  fairly  recent  and  rapid  change  has 
manifested  itself  in  futures  deliveries  and 
caused  uncertainty  as  to  which  species  of 
lumber  is  being  priced  in  the  futures  market. 
It  is  not  yet  clear  what  the  longer  term 
relationship  will  be  between  SPF  and  HF 
lumber  prices.  What  is  clear  is  that  the 
uncertainty  has  resulted  in  a  disruption  of 
both  long  and  short  hedgers'  basis 
relationships.  This  disruption  has  caused 
numerous  participants  to  state  that  they  will 
decrease  their  hedging  activity.  Long  hedgers 
And  themselves  at  risk  of  receiving  delivery 
of  product  that  was  assumed  to  be  SPF 
lumber  but  may  actually  be  HF  lumber  with 
a  lower  cash  value  that  the  SPF  lumber  that 
they  used  as  the  basis  for  their  futures 
contract  purchase.  In  other  words,  they  will 
get  less  than  they  paid  for.  Short  hedgers  who 
product  SPF  lumber  are  reluctant  to  sell 
futures  contracts  that  may  be  priced  at  the 
lower  prices  that  reflect  HF  lumber  values. 
As  SPF  is  the  dominant  lumber  species,  the 
loss  of  this  hedging  activity  will  severely 
affect  the  level  of  trading  activity  and  reduce 
the  usefulness  of  the  futures  contract  for  the 
lumber  industry. 

The  CME  proposes  to  implement  the 
amendments  for  application  to  newly 
listed  contracts  only. 

The  Division  requests  comments  on 
the  proposed  changes  to  the  random 
length  lumber  futures  contract. 
Specifically,  the  Division  requests 
comment  on  the  input  of  the  proposals 
on  deliverable  supplies  for  the  futures 
contract.  Also,  commenters  are 


requested  to  comment  on  the  extent  to 
which  the  proposed  charges  would 
improve  the  hedging  and  pricing  utility 
of  the  contract. 

The  proposed  amendments  were 
submitted  pursuant  to  the  Commission's 
fast  track  procedures  for  streamlining 
the  review  of  futures  contract  rule 
amendments  and  new  contract 
approvals  (62  FR  10434).  Under  those 
procedures,  the  proposals,  absent  any 
contract  action  by  the  Commission,  may 
be  deemed  approved  at  the  close  of 
business  on  January  19, 1999,  45  days 
after  receipt  of  the  proposals.  In  view  of 
the  limited  review  period  provided 
under  the  fast  track  procedures,  the 
Commission  has  determined  to  publish 
for  public  comment  notice  of  the 
availability  of  the  terms  and  conditions 
for  15  days,  rather  than  30  days  as 
provided  for  proposals  submitted  under 
the  regular  review  procediu«s. 

Copies  of  the  proposed  amendments 
will  be  available  for  inspection  at  the 
Office  of  the  Secretariat,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  1155  21st  Street  NW. 
Washington,  DC  20581.  Copies  can  be 
obtained  through  the  Office  of  the 
Secretariat  by  mail  at  the  above  address, 
by  phone  at  (202)  418-5100,  or  via  the 
internet  on  the  CFTC  website  at 
www.cftc.gov  under  "What's  New  & 
Pending". 

Other  materials  submitted  by  the  CME 
is  support  of  the  proposals  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission's  regulations 
thereunder  (17  C.F.R.  Part  145  (1997)). 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
C.F.R.  145.5  and  145.9.  Requests  for 
copies  of  such  materials  should  be  made 
to  the  FOI,  Privacy  and  Sunshine  Act 
Compliance  Staff  of  the  Office  of 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17 
C.F.R.  145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  argimients  on  the 
proposals,  or  with  respect  to  other 
materials  submitted  by  the  CME,  should 
send  such  comments  to  Jean  A.  Webb, 
Secretary,  Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street  NW,  Washington,  DC 
20581  by  the  specified  date. 

Issued  in  Washington,  DC,  on  December 
11. 1998. 
John  R.  Mielke. 
Acting  Director 
(FR  Doc.  98-33356  Filed  12-1&-98;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Air  Force 

Proposed  Collection;  Comment 
Request 

AGENCY:  Community  College  of  the  Air 
Force  (CCAF),  Maxwell  Air  Force  Base, 
Alabama. 
action:  Notice. 

hi  compUance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Community 
College  of  the  Air  Force  annoimces  the 
proposed  reinstatement  of  a  pubhc 
information  collection  and  seeks  public 
comment  on  the  provisions  thereof. 
Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utiUty;  (b)  the  acciu-acy  of  the 
agency's  estimate  of  the  burden  of  the 
information  proposed  information 
collection;  (c)  ways  to  enhance  the 
quahty,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  through  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  February  16, 
1999. 

AOOnESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
the  Plans  and  Research  Division, 
Community  College  of  the  Air  Force, 
CCAF/XOD,  130  W.  Maxwell  Blvd., 
Maxwell  AFB,  AL  36112-6613. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or  call 
the  CCAF  Plans  and  Research  Division 
at  (334) 953-2703. 

Title,  Associated  Form,  and  OMB 
Number:  CCAF  Alumni  Survey,  OMB 
Number  0701-0138. 

Needs  and  Uses:  The  information 
collection  is  necessary  to  determine 
how  efiiectively  the  institution  is 
meeting  its  mission  and  also  identify 
areas  needing  improvement.  Survey 
results  will  provide  data  on  the 
usefulness  and  acceptance  of  the  CCAF 
degree  in  the  civilian  sector. 
Docimienting  the  institution's 
effectiveness  is  also  required  to 
maintain  CCAF's  regional  accreditation. 

Affected  Public:  Separated  and  retired 
CCAF  graduates. 


Annual  Burden  Hours:  167. 

Number  of  Respondents:  500. 

Responses  per  Respondent:  1. 

Average  Biu'den  |>er  Response:  20 
minutes. 

Frequency:  Biennial. 
SUPPLEMENTAL  INFORMATION:  None. 
Summary  of  Information  Collection 

Respondents  will  be  separated  and 
retired  CCAF  graduates.  Approximately 
1.000  CCAF  graduates  will  be  surveyed 
biennially  to  determine  the  effectiveness 
of  the  institution  and  the  usefulness  of 
the  CCAF  degree  in  the  civilian  sector. 
A  30-question  survey  instnunent  will  be 
mailed  directly  to  respondents'  home 
addresses  and  will  require  about  20 
minutes  to  complete  using  a  scannable 
answer  form  and  a  tear-off  comment 
sheet.  A  stamped  and  addressed  return 
envelope  will  be  provided.  Respondents 
will  have  the  option  of  completing  the 
survey  on  CCAF's  Internet  homepage 
instead  of  retiuning  the  hardcopy 
survey  form.  Survey  results  will  be 
compiled  and  evaluated  at  the  CCAF 
Administrative  Center  at  Maxwell  Air 
Force  Base,  Alabama.  While  results  will 
be  used  primarily  in-house  to  make 
program  improvements,  findings  may  be 
pubUcized  in  the  Air  Force  and  civilian 
education  communities. 
Carolyn  Liinsfbrd, 

Air  Force  Federal  Register  Liaison  Officer. 
[PR  Doc.  98-33427  Filed  12-16-98;  8:45  am] 

BILUNG  COOE  S0001-OS-P 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Air  Force 

HQ  USAF  Scientific  Advisory  Board 
Meeting 

The  Kick-Off  Meeting  for  Technology 
Options  to  Leverage  Aerospace  power  hi 
Other  Than  Conventional  War 
Situations  in  support  of  the  HQ  USAF 
Scientific  Advisory  Board  will  meet  at 
ANSER  Conference  Complex,  in 
ArUngton,  VA  on  January  19-21, 1999 
fi^om  8:00  a.m.  to  5:00  p.m. 

The  purpose  of  the  meeting  is  to  Kick- 
Off  1999  Summer  Study  for  Technology 
Options  to  Leverage  Aerospace  Power  In 
Other  Than  Conventional  War 
Situations. 

The  meeting  will  be  closed  to  the 
pubhc  in  accordance  with  Section  552b 
of  Title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 


For  further  information,  contact  the  HQ 
USAF  Scientific  Advisory  Board  Secretariat 
at  (703)  697-8494. 
Carolyn  Lunsford, 

Air  Force  Federal  Register  Liaison  Officer. 
(PR  Doc.  98-33428  Filed  12-16-98;  8:45  am] 
BILLMQ  COOE  S0001-0S-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 

SUMMARY:  The  Leader.  Information 
Management  Group,  Office  of  the  Chief 
Financial  and  Chief  Information  Officer, 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
19, 1999. 

ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education.  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  D.C.  20202-4651,  or 
should  be  electronically  mailed  to  the 
internet  address  Pat  Sherrill@ed.gov,  or 
should  be  faxed  to  202-708-9346. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  pubhc  an  early 
opportunity  to  comment  on  information 
coUection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  (^ligations.  The  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Financial  and  Chief 
Information  Officer,  publishes  that 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
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I  grouped  by  office,  contains  the 
!K>llowing:  (1)  Type  of  review  requested, 
9.g.  new,  revision,  extension,  existing  or 
|>einstatement;  (2)  Title;  (3)  Summary  of 
jtlhe  collection;  (4)  Description  of  the 
Ueed  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  0MB  invites  public  conunent  at 
iliie  address  specified  above.  Copies  of 
'the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

The  Department  of  Education  is 
specially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
|i|i  a  timely  manner;  (3)  is  the  estimate 
bf  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
jand  clarity  of  the  information  to  be 
dollected;  and  (5)  how  might  the 
Department  minimigw  the  burden  of  this 
Qollection  on  the  respondents,  including 
i  hrough  the  use  of  information 
b  ichnology. 

Dated:  December  11, 199B. 

H.1 


[  aodsr,  Lnfonnation  ManagBoient  Group, 
^}ffitx  of  the  Chief  Fiaanckd  and  Chief 
Oji/annatJoii  Officer. 

[  Ace  of  Special  Education  and 
IriiabUitatiim  Senrkes 


Type  of  Review:  Extension. 

Title:  A  Longitudinal  Study  of  the 
Ifocational  Rehabilitation  (VR)  Service 
^rogtam. 

Frequency:  Annually  for  three  years. 

Affected  Public:  Individuals  or 
):4oiiMhold8;  State,  local  or  Tribal  Gov't. 
sEAsorLEAs. 

Reporting  and  Recordkeeping  Hour 
llurden: 

Responses:  8.000. 

Burden  Hours:  2,752. 

Abstract:  P.L.  102-569  requires  that 
I  ie  Rwhahilitatiop  Services 
i  ^dministratioo  continue  to  conduct  a 
^ngitudinal  study  of  the  short  and  long- 

effocts  of  the  VR  service  program. 

evaluatiaD  will  evaluate  the  efiects 
VR  progrun  services  on  the  economic 
,  id  noneoonomic  outcomes  of  VR 
<:lients.  through  surveys  of  a  sample  of 
VR  office  personnel,  and  through 
longitudinal  data  collection  from  and 
ftwut  a  sample  of  VR  applicants  and 
consumers  during  and  after  VR  services. 
pR  Doc  9S-3337S  Filed  12-16^98;  8:45  am] 

aajjNB  ooDc 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Requsst 

AGENCY:  Department  of  Education. 

SUMMARY:  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Financial  and  Chief  Information  Officer 
invites  comments  on  the  submission  for 
OMB  review  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
19, 1999. 

ADDRESSES:  Written  conunents  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  N.W.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
D.C  20503  or  should  be  electronically 
mailed  to  the  internet  address 
IViei/e/_dOal.eop.gov.  Requests  for 
copies  of  the  proposed  information 
collection  requests  should  be  addressed 
to  Patrick  J.  Sherrill,  Department  of 
Education.  600  Independence  Avenue, 
S.W..  Room  5624,  Regional  Office 
Building  3,  Washington,  D.C.  20202- 
4651,  or  should  be  electronically  mailed 
to  the  internet  address 
Pat_SheniUaed.gov,  or  should  be 
faxed  to  202-706-9346. 
FOR  FURTHER  MFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  706-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
iTDD)  may  call  the  Federal  Informatirai 
Relay  Service  (FIRS)  at  1-600-677-8339 
betwiaen  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  MFORMATION:  Section 
3506  of  the  Paperworic  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Managenumt  and 
Budget  lOMB)  provide  interested 
Federal  agatdes  and  the  public  an  early 
opportunity  to  comment  on  information 
coUecticm  requests.  OMB  may  ammd  w 
iwaive  the  requirement  for  pid)lic 
consultation  to  the  extmt  uat  pubUc 
partidpatim  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfine 
with  any  agnicy's  ability  to  perform  its 
statutory  (^ligations.  The  Leader. 
Informati(Hi  Management  Group,  Office 
of  the  Chief  Financial  and  Chief 
Information  Officer,  publishes  that 
notice  containing  proposed  information 
collection  requesta  prior  to  submission 
of  these  requesta  to  OMB.  Eadi 
proposed  information  collection, 
grouped  by  office,  contains  the 


following:  (1)  Type  of  review  requested, 
e.g.  new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Summary  of 
the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondenta  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  ). 
Sherrill  at  the  address  specified  above. 

Dated:  December  11, 1998. 
Kant  H.  Haimamaii, 

Leader,  Information  Management  Group, 
Office  of  the  Chief  Financial  and  Chief 
injformation  Officer. 

OfBce  of  Poataecoadary  EdncatioB 

Type  of  Review:  Reinstatement. 

Title:  European  Community/United 
States  of  America  Joint  Consortia  for 
Cooperation  in  Higher  Education  and 
Vocational  Education  of  the  Fund  for 
the  Improvement  of  Postseoondary 
Education  (New  (kant  Avrards). 

Frequency:  Anmially. 

Affected  Public:  Not-for-profit 
institutions;  State,  local  or  Tribal 
Government;  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Burden: 
Responses:  80. 
Biirden  Hours:  2,400. 

Abstract:  The  ED/US  Joint  Ccmsortia 
for  cooperation  in  a  program  that  wrill 
support  new  types  of  cooperation  and 
the  exchanges  bet%veen  institutions  of 
higher  education  in  the  U.S.  and 
oounterparta  in  the  member  states  of  the 
European  Ccnnmunity. 

This  information  collectimi  is  being 
submitted  imder  the  Streamlined 
Clearance  Process  for  Discretionary 
(kant  Information  CoUecticns  (1890- 
0001).  Therefore,  this  30-dsy  public 
comment  period  notice  will  be  the  only 
public  comment  notice  published  for 
this  infnmation  coUectioo.  <!^ 

[PR  Doc  98-33370  nied  12-lft-4e:  8:4S  am) 


DEPARTMENT  OF  ENERGY 

(FE  Dodnt  No&  PP-21-A  and  PR-6S-A] 

AppHcsllon  To  Amend  PrasMsnlW 
PsrmitB,  Ths  Oilroit  Edtoon  Compsny 

AQBICV:  Office  of  Fossil  Energy,  DC^ 
ACTION:  Notice  of  Application. 

SUMMARY:  The  Detroit  Edison  Company 
has  applied  to  amend  Presidential 
Permite  PP-21  and  PP-58  which 
authorized  construction  of  elecMc 
transmission  fedlities  that  cross  the 
U.S.-Canada  border  and  connect  to  the 
Ontario  Hydro  electric  system. 
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Specifically,  the  application  requests 
authority  to  install  a  phase-shifUng 
transformer  on  the  PP-21  facilities  and 
to  change  the  operating  voltage  of  the 
PP-58  fadhties  from  345-kilovolts  (kV) 
to  230-kV. 

DATES:  Comments,  protests,  or  requests 
to  intervene  must  be  submitted  on  or 
before  January  19, 1999. 
ADDRESSES:  Comments,  protests,  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Import  and  Export  (FE-27), 
Office  of  Fossil  Energy,  U.S.  Department 


of  Energy.  1000  Independence  Avenue, 
S.W.,  Washington.  O.C.  20585-0350. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  (Program  Office)  202-586- 
9506  or  Michael  T.  Skinker  (Program 
Attorney)  202-586-6667. 

SUPPLEMENTARY  INFORMATION:  The 
construction,  connection,  operation,  and 
maintenance  of  facilities  at  the 
international  border  of  the  United  States 
for  the  transmission  of  electric  energy 
between  the  United  States  and  a  foreign 
country  is  prohibited  in  the  absence  of 
a  Presidential  permit  issued  pursuant  to 


Executive  Order  (EO)  10485.  as 
amended  by  EO  12038. 

The  Detroit  Edison  Company  (Detroit 
Edison)  is  a  regulated  policy  utility  that 
owns  generation  and  transmission 
facilities  in  the  State  of  Michigan. 
Detroit  Edison  is  interconnected  with 
Ontario  Hydro  by  means  of  foiu-  electric 
transmission  lines  which  cross  the  U.S.- 
Canada international  border  and  for 
which  Presidential  permits  have  been 
granted.  These  four  interconnection 
faciUties  are: 


U.S.  location 


Canad»n  location 


Voltage 


Presi- 

dentiai 

Permit  No. 


Detroit 
Ed»on  Fa- 
cility No. 


IMarysvile.  Ml 
Detroit.  Ml  .... 
SL  Clair,  Ml  .. 
SL  Clair,  Ml  .. 


Samia.  ON  

Windsor.  ON  

Moore  Township,  ON 
Moore  Township,  ON 


230-kV 
230-kV 
3454«V 
345-kV 


PP-21 
PP-21 
PP-38 
PP-58 


B3N 
J5D 
L4D 
L51D 


On  December  8, 1998,  Detroit  Edison 
filed  an  application  with  the  Office  of 
Fossil  Energy  (FE)  of  the  Department  of 
Energy  (DOE)  for  amendment  of 
Presidential  Permits  PP-21  and  PP-58. 
Detroit  Edison  does  not  propose  to  make 
any  physical  changes  to  the  existing 
overhead  conductors  which  cross  the 
U.S.-Canada  international  border. 
However,  Detroit  Edison  does  propose 
to  install  a  new  230/345-kV.  950  MVA. 
voltage-regiilating  autotransformer  at  the 
terminus  of  the  L51D  circuit  located 
within  Detroit  Edison's  St.  Clair 
Generating  Station  switchyard. 
Installation  of  the  autotransformer  will 
reduce  the  operating  voltage  of  the 
facilities  authorized  by  Presidential 
Permit  PP-58  from  345-kV  to  230-kV. 

Detroit  Edison  also  proposes  to  install 
a  230-kV.  850  MVA.  phase-shifting, 
voltage  regulating  transformer  at  the 
terminus  of  the  B3N  circuit  (Presidential 
Permit  PP-21)  located  at  Detroit 
Edison's  Bimce  Creek  Station 
switchyard.  In  order  to  ensure  that  the 
proposed  additions  do  not  impair  the 
interchange  capability  of  the 
interconnection  between  Detroit  Edison 
and  Ontario  Hydro.  Detroit  Edison  also 
will  modify  existing  transformation  and 
communications  equipment  within  its 
existing  Bimce  Creek  and  Waterman 
Station  switchyards  and  at  its  St.  Clair 
Generating  Station. 

In  Canada.  Ontario  Hydro  will 
reconfigure  the  existing  230/345-kV.  650 
MVA,  voltage-regulating  auto 
transformer  installed  on  the  L51D 
interconnection  so  that  it  will  operate  in 
parallel  with  the  existing  230/345-kV, 
650-MVA,  voltage  regulating 
autotransformer  ciurently  installed  on 


the  L4D  circuit.  Ontario  Hydro  also  will 
install  and  operate  new  230-kV.  850 
MVA.  phase-shifting,  voltage  regulating 
transformers  on  the  L51D  and  L4D 
circuits  within  its  Lambton  Generating 
Station  switchyard.  However,  the 
actions  to  be  t^en  by  Ontario  Hydro  are 
outside  the  jurisdiction  of  EXDE  and  are 
noticed  herein  for  information  only. 

In  its  application.  Detroit  Edison 
claims  that  all  exports  of  electric  energy 
through  its  international  transmission 
facilities,  as  modified,  will  be  made  in 
accordance  with  the  electricity  export 
authorization  issued  by  DOE  on 
December  31. 1997.  in  Order  No.  EA- 
58-F.  That  Order  limits  exports  over  the 
four  Detroit  Edison-Ontario  Hydro 
interconnections  to  a  maximum 
instantaneous  transmission  rate  of  2.200 
MVA.  Detroit  Edison  further  states  that, 
to  ensure  the  reliability  of  service  to 
adjacent  regions,  it  commits  that  the 
operation  of  the  international 
transmission  facilities,  as  modified  by 
this  instant  application,  will  comply 
with  all  applicable  criteria,  standards, 
and  guidelines  established  by  the  North 
American  Electric  Reliability  Council 
and  all  regional  councils  of  which 
Detroit  Edison  is  a  member. 

Procedural  matters:  Any  person 
desiring  to  be  heard  or  to  protest  this 
application  should  file  a  petition  to 
intervene  or  protest  at  the  address 
provided  above  in  accordance  with 
section  385.211  or  385.214  of  the 
Federal  Energy  Regiilatory 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214). 

Fifteen  copies  of  such  petitions  and 
protests  should  be  filed  with  the  DOE 
on  or  before  the  date  listed  above. 


Additional  copies  of  such  petitions  to 
intervene  or  protest  also  should  be  filed 
diref:tly  with:  Raymond  O.  Sturdy,  Jr.. 
The  Detroit  Edison  Company.  2000 
Second  Avenue— 688WCB.  Detroit.  MI 
48226-1279  and  John  D.  McGrane, 
Michael  C.  Griffen,  Morgan,  Lewis  & 
Bockius,  LLP,  1800  M  Street.  NW. 
Washington.  DC  20036-5869. 

Before  a  Presidential  permit  may  be 
issued  or  amended,  the  DOE  must 
determine  that  the  proposed  action  wiU 
not  adversely  impact  on  the  reliability 
of  the  U.S.  electric  power  supply  system 
and  also  consider  the  environmental 
impacts  of  the  proposed  action  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969.  DOE  also  must  obtain  the 
concurrence  of  the  Secretary  of  State 
and  the  Secretary  of  Defense  before 
taking  final  action  on  a  Presidential 
permit  application. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above.  In  ad(Ution.  the 
application  may  be  reviewed  or 
downloaded  fitim  the  Fossil  Energy 
Home  Page  at:  http://www.fe.doe.gov. 
Upon  reaching  the  Fossil  Energy  Home 
page,  select  "Regulatory"  and  then 
"Electricity"  from  the  options  menu. 

Issued  in  Washington,  DC  on  December  11, 
1998. 

Anthony  J.  Cmao, 

Manager.  Electric  Power  Regulation.  Office 

of  Coal  &■  Power  Im/Ex.  Office  of  Fossil 

Energy. 

(PR  Doc.  98-33436  Filed  12-16-98;  8:45  am] 

BUMO  CODE  M8»41-M 
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PARTMENT  OF  ENERGY 


Nderal  Energy  Regulatoiy 
Commission 

(pockM  No.  OASr-IOfr-OQZ] 

Clwollna  Power  and  Light  Company; 
Mpticeofniing 

DKemberll,  1998. 

J  Take  notice  that  Carolina  Power  and 

]}.  ght  Company  filed  revised  standards 

1^^  conduct  on  December  7, 1998,  in 

insponse  to  the  Commission's  October 

it,  1998  Order.  85FERC 1  61,145 

(}«998). 

Any  person  desiring  to  be  heard  or  to 
j^rotest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
first  Street,  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
ud  214  of  the  Commisaon's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 

^d  385.214).  All  such  motions  and 

itests  should  be  filed  on  or  before 

amber  28, 1998.  Protests  will  be 

>nsidered  by  the  Commission  to 
determine  the  appropriate  action  to  be 

'  sn,  but  will  not  serve  to  make 
^h>testants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
ilispection. 


\m  Doc.  98-33411  Filed  12-16-98;  8:45  am] 
WJJNQ  oooE  tnr-ai-H 


it 


'ARTMENT  OF  ENERGY 


I  i  Kleral  Energy  Regulatory 
Commission 


[bocliet 


No.  CP9»-«9-000] 


( Ibiumbia  Gas  Transmission 

( corporation;  Notics  of  Request  Under 

pianiwt  Authorization 

December  11, 1998. 

Take  notice  that  on  December  2, 1998, 
Coliunbia  Gas  Transmission  Corporation 
(Columbia  Gas),  12801  Fair  Lakes 
^^rkway,  Fairbx.  Virginia  22030-0146. 
led  in  Docket  No.  CP99-99-000.  a 

uest  piusuant  to  Section  157.205  and 

7.211  of  the  Commission's 
:#gulations  under  the  Natural  Gas  Act 
(tlB  CFR  157.205  and  157.211)  for 
authorization  to  construct  and  operate 

o  new  dehvery  points  located  in  Clay 

d  Upshur  Coimties,  West  Virginia  for 
s^ice  to  Mountaineer  Gas  Company 
( ^  [ountaineer  Gas)  under  Columbia 
C  '*  Ls's  blanket  certificate  issued  in 
Uxket  No.  CP83-76.000,  pursuant  to  18 


3f 


CFR  157,  Subpart  F  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  pubUc 
inspection. 

Columbia  Gas  proposes  to  construct 
and  operate  two  new  deUvery  points  for 
Moimtaineer  Gas  on  its  pipeline  system 
to  enable  Mountaineer  Gas  to  provide 
gas  service  to  two  residential  customers. 
Columbia  Gas  states  that  the  estimated 
proposed  volumes  deUvered  through  the 
new  delivery  points  would  be 
approximately  1.5  Dth  per  day  and  150 
Dth  annually  for  each  fadUty.  Columbia 
Gas  further  states  that  the  estimated  cost 
of  each  facility  is  $150  which  would  be 
treated  as  an  operation  and  maintenance 
expense. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  alter  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gais  Act. 
David  P.  BoogBn, 
Secretary. 

(FR  Doc.  98-33371  Filed  12-18-98;  8:45  am) 
HLLMO  COOC  tn7-ai-M 


DEPARTMENT  OF  ENERGY 

Federal  Enargy  Regulatory 
Commission 

[Dodcet  No.  CP99-100-000I 

Columbia  Gas  Transmission 
Corporation;  Notica  of  Application  to 
Alsandon 

December  12, 1998. 

Take  notice  that  on  December  9, 1998, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  12801  Fair  Lakes  Parkway, 
Fairfax,  Virginia  22030-1046,  filed 
imder  Section  7(b)  of  the  Natiual  Gas 
Act,  for  authority  to  abandon  by 
removal,  0.20  miles  of  its  4-inch  line 
SRW-9127  located  in  Hocking  County, 
Ohio  all  as  more  fully  described  in  the 
application  on  file  with  the  Commission 
and  open  to  public  inspection. 

The  line  for  which  Columbia  requests 
abandonment  authority  is  an  uncoated 


pipeline  which  was  used  to  transport 
gas  for  injection  and  withdrawal  to  a 
well  located  in  the  Laurel  Storage  Field. 
The  well  is  no  longer  active  and  the 
property  owner  has  requested  that  the 
line  be  removed. 

Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
4, 1999,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E..  Washington.  D.C  20426.  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  regiilations  imder  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protesU 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  Protesters  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules's. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procediue.  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required,  or  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  permission  and 
approval  of  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  beUeves 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  mil  be 
unnecessary  for  Columbia  to  appear  or 
be  represented  at  the  hearing. 
David  P.  Boo^gen, 
Secretary. 

(FR  Doc  98-33409  Filed  12-lfr-98:  8:45  am) 
MLUNQ  CODE  STIT-OI-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlwlon 

[Doctot  No.  CP98-747-001] 

Koch  Qatowray  Pipeline  Company; 
Notice  of  Compliance  Filing 

December  11, 1998. 

Take  notice  that  on  November  20, 
1998,  Koch  Gateway  Pipeline  Company 
(Koch  Gateway),  20  Greenway  Plaza, 
P.O.  Box  1478,  Houston.  Texas  77251- 
1478,  filed  in  Docket  No.  CP98-747-001 
as  part  of  its  FERC  Gas  Tariff,  Volume 
No.  1,  tariff  sheets  to  become  effective 
January  1, 1999,  all  as  more  fully  set 
forth  in  the  submittal  which  is  on  file 
with  the  Commission  and  open  to 
pubhc  inspection. 

Koch  Gateway  has  tendered  for  filing 
as  part  of  its  FERC  Gas  Tariff,  Volume 
No.  1,  the  following  tariff  sheets: 
Twenty-fifth  Revised  Sheet  No.  20, 
Original  Sheet  No.  20A,  Twenty-second 
Revised  Sheet  No.  21,  Twenty-third 
Revised  Sheet  No.  22,  Twenty-sixth 
Revised  Sheet  No.  24,  Original  Sheet 
No.  24A,  Second  Revised  Sheet  Nos. 
716  and  718,  Third  Revised  Sheet  No. 
719,  and  Fifth  Revised  Sheet  No.  1414. 

Koch  Gateway  states  that  the  purpose 
of  the  filing  is  to  set  forth  the 
incremental  transportation  rates  for  SLN 
#'8  10408, 10527, 10459. 10307, 10311, 
and  11116  on  what  was  formerly  Mobile 
Bay  Pipeline  Company  (Mobile  Bay).  In 
an  order  issued  November  13, 1998,  in 
Docket  No.  CP98-747-000,  authorizing 
Koch  Gateway's  acquisition  of  Mobile 
Bay,  the  Commission  instructed  Koch 
Gateway  to  make  a  tariff  compUance 
filing,  setting  forth  the  No  Notice 
Service,  No  Notice  Service-Small 
Customer  Option,  Firm  Transportation 
Service,  Firm  Transportation  Service- 
Small  Customer  Option,  and 
Interruptible  Transportation  Service 
Incremental  Rates  for  the  receipt  and 
deUvery  points  that  were  once  Mobile 
Bay.  The  Commission  ruled  that  the 
acquisition  was  permitted  by  the  public 
convenience  and  necessity  due  to  the 
elimination  of  redundant 
administrative,  regulatory,  and  business 
burden  associated  with  operating  the 
two  pipelines  separately,  without 
harming  either  the  quality  of  service  or 
rates  on  what  was  formerly  Mobile  Bay. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
filing  shoiild  on  or  before  December  21, 
1998,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E..  Washington,  D.C.  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 


Procedure  (18  CFR  385.211  or  18  CFR 
385.214).  All  such  motions  or  protests 
must  be  filed  as  provided  by  Section 
154.210  of  the  Commission's  Rules  and 
Regulations.  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection 
in  the  PubUc  Reference  Room. 
David  P.  Boergers, 
Secretary. 

(PR  Doc.  98-33370  Filed  12-16-98;  8:45  am] 
BNJJNQ  COM  C717-41-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DocltM  No.  NJ97-13-004] 

Orlando  Utilities  Commission;  Notice 
ofHIIng 

December  11, 1998. 

Take  notice  that  Orlando  Utilities 
Commission  filed  revised  standards  of 
conduct  on  December  7, 1998,  in 
response  to  the  Commission's  November 
25, 1998  Order.  85  FERC  1 61,286 
(1998). 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
December  28, 1998.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  bcNZome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergm, 
Secretary. 
(FR  Doc.  98-33412  Filed  12-16-98;  8:45  am] 

BHjjNa  cooE  cnr-oi-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Surrender  of  Exemption 

December  11, 1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  Surrender  of 
Exemption. 

b.  Project  No.:  9384-001. 

c.  Date  filed:  November  17, 1998. 

d.  Applicant:  Mr.  David  Head. 

e.  Name  of  Project:  White's  Brook 
Micro  Hydroelectric  Project. 

f.  Location:  White's  Brook  in  Oxford 
County,  Maine. 

g.  Fitrsuant  to:  Federal  Power  Act,  16 
use  §§  791(a)-«25(r). 

h.  Applicant  Contact:  Mr.  James  D. 
Sysko,  P.E..  Small  Hydro  East,  Star 
Route  240,  Bethel,  ME  04217,  (207)  824- 
3244. 

i.  FERC  Contact:  Mr.  Lynn  R.  Miles. 
(202)  219-2671. 

j.  Comment  Date:  January  22, 1999. 

k.  Description  of  Proposed  Action: 
The  exemptee  is  requesting  surrender  of 
the  exemption  because  the  project  is  not 
economically  feasible. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C, 
andD2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — ^Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Docimients — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE  ".  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
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'iret  Street.  N.E..  Washington.  D.C. 
!0426.  A  copy  of  any  motion  to 
ntervene  must  also  be  served  upon  each 

representative  of  the  AppUcant 

specified  in  the  particular  appUcation. 
D2.  Agency  Comments — Federal, 

$tate.  and  local  agencies  are  invited  to 

file  comments  on  the  described 

application.  A  copy  of  the  appUcation 
ay  be  obtained  by  agencies  directly 
im  the  Applicant.  If  an  agency  does 
ot  file  comments  within  the  time 

fied  for  filing  comments,  it  will  be 
resumed  to  have  no  comments.  One 
opy  of  an  agency's  comments  must  also 

be  sent  to  the  AppUcant's 

lepresentatives. 

David  P.  Boeigera,     ^ 

Secretary. 

|PR  Doc.  98-33368  Filed  12-16-98;  8:45  am] 

I ILLMO  CODE  tTir-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
mmission 

>tice  of  Application  Accepted  for 
'iling  and  Soliciting  Motions  To 
rene  and  Protests 

:berll.l998. 
Take  notice  that  the  following 
ydroelectric  application  has  been  filed 
.th  the  Commission  and  is  available 
public  inspection: 

a.  Type  of  Application:  Major  License. 

b.  Project  No.:  P-2192-008. 

c.  Date  Fi7ed.June,26,  1998. 

d.  Applicant:  Consolidated  Water 
^ower  Company, 

e.  Name  of  Project:  Biron 
hydroelectric  Project. 

f.  Location:  On  the  Wisconsin  River  in 
die  towns  of  Biron.  Wisconsin  Rapids, 

J  tevens  Point,  Plover,  and  Whiting,  and 
i  1  the  counties  of  Wood  and  Poriage, 
ijvisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
ct,  16  U.S.C.  §§791(a)-825(r). 
h.  Applicant  Contacts:  Mr.  Kenneth  K. 

pp,  Vice  President,  ConsoUdated 
ater  Power  Company,  P.O.  Box  8050, 

Wisconsin  Rapids,  WI 54495-8050. 

(pi5)  422-3073. 
i.  FERC  Contact:  Any  questions  on 
is  notice  should  be  addressed  to 
chael  Spencer,  E-mail  address 
encer.michael@ferc.fed.us,  or 

elephone  202-219-2846. 

I  j.  Deadline  for  fiUng  motions  to 

ntervene  and  protest:  60  days  fi-om  the 

Issuance  date  of  this  notice. 
All  documents  (original  and  eight 

copies)  should  be  filed  with:  David  P. 

Boergers,  Secretary,  Federal  Energy 

[Regulatory  Commission,  888  First 

Street,  NE,  Washington,  DC  20426. 


The  Commission's  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  docimients  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  Ust  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  dociunents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  Status  of  Environmental  Analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  Description  of  me  project:  The 
existing  project  consists  of:  (1)  a  main 
dam  which  has  two  long  embankment 
dikes  on  either  side  of  the  river 
extending  upstream;  the  left  dike  is 
5.700  feet  long  and  the  right  dike  is 
10.202.5  feet  long;  the  main  dam 
consists  of  five  gravity  walls,  three 
spillway  sections  and  the  powerhouse/ 
grinder  building  with  a  total  length  of 
4.820.8  feet;  (2)  the  three  spillway 
sections  contain  a  total  of  22  tainter 
gates;  (3)  the  reservoir  has  a  surface  area 
of  2.078  acres  and  gross  storage  of 
19,500  acre-feet  at  elevation  1,035.3  feet 
msl.;  (4)  a  powerhouse  and  adjacent 
grinder  building  containing  three 
vertical  fi^ncis  turbine  units  and  six 
horizontal  duplex  type  turbine  units 
with  a  pombined  total  installed  capacity 
of  6,710  kW  and  an  average  annual 
generation  of  38.6  GWh;  and  (5) 
appurtenant  facilities. 

m.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  PubUc  Reference  and 
Files  and  Maintenance  Branch,  located 
at  888  First  Street,  N.E.,  Room  2A-1, 
Washington,  D.C.  20426.  The 
application  may  be  viewed  on  the  web 
at  www.ferc.fed.us.  Call  202-208-2222 
for  assistance.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  Bl  and 
El 

Bl.  Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure.  18  CFR  385.210. 
385.211,  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  appUcation. 


El.  Filing  and  Service  of  Responsive 
Dociunents — ^The  appUcation  is  not 
ready  for  environmental  analysis  at  this 
time;  therefore,  the  Commission  is  not 
now  requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

When  the  application  is  ready  for 
environmental  analysis,  the 
Commission  will  issue  a  public  notice 
requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST"  or 
"MOTION  TO  INTERVENE;"  (2)  set 
forth  in  the  heading  the  name  of  the 
appUcant  and  the  project  number  of  the 
appUcation  to  which  the  filing 
responds;  (3)  furnish  the  name,  address, 
and  telephone  number  of  the  person 
protesting  or  intervening;  and  (4) 
otherwise  comply  vdth  the  requirements 
of  18  CFR  385.2001  through  385.2005. 
Agencies  may  obtain  copies  of  the 
application  directly  fit>m  the  applicant. 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E.. 
Washington,  D.C.  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  at  the  above  address.  A 
copy  of  any  protest  or  motion  to 
intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 
David  P.  Boergen. 
Secretary. 

|FR  Doc.  98-33369  Filed  12-16-98;  8:45  am] 
BMJJNa  CODE  eriT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Transfer  of  License 

December  11. 1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No.:  2544-025. 

c.  Date  Filed:  October  30, 1998. 

d.  Applicants:  Washington  Water 
Power  Company  and  Hydro  Technology 
Systems,  Inc. 

e.  Name  of  Project:  Meyers  Falls 
Hydroelectric  Project. 

f.  Location:  On  the  Colville  River,  in 
Stevens  County,  Washington. 
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g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §§  791(a)-825(r). 

h.  Applicants  Contracts: 
Steven  A.  Fry,  Licensing  & 

Environmental  Coordinator,  The 

Washington  Water  Power  Company, 

P.O.  Box  3727,  Spokane,  WA  99222, 

(509) 482-4084 
Michael  E.  Johnson,  President,  Hydro 

Technology  Systems,  Inc.,  P.O.  Box 

82.  Chattaroy,  WA  99003,  (509)  238- 

4578 
William  J.  Madden,  Jr.,  John  A. 

WhittsJcer.  IV,  Attorneys  for 

Transferor  and  Transferee,  Winston  & 

Stiawn.  1400  L  Street,  N.W., 

Washington.  DC  20005-3502.  (202) 

371-5766 

i.  FERC  Contact:  Mr.  Lynn  R.  Miles. 
(202)  219-2671 

j.  Comment  Date:  January  22, 1999. 

k.  Description  of  the  Proposed  Action: 
The  licensee,  Washington  Water  Power 
Company,  seeks  to  transfer  the  project 
hcense  to  Hydro  Technology  Systems, 
Inc.,  a  Washington  State  corporation. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  conunents  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Riiles  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulation  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Conmients — Federal, 
state,  and  local  agencies  are  invited  to 


file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
fit)m  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
David  P.  Boergere, 
Secretary. 
(PR  Doc.  98-33410  Filed  12-16-^8;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Transfer  of  License 

December  11, 1998. 

Take  notice  that  the  following 
hydroelectric  apphcation  has  been  filed 
with  the  Commission  eind  is  available 
for  public  inspection: 

a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No.:  620-007. 

c.  Date  Filed:  October  30. 1998. 

d.  Applicants:  ADF.  Inc.  and 
NorQuest  Seafoods,  Inc. 

e.  Name  of  Project:  Chignik. 

f.  Location:  On  Indian  Creek  in 
Chignik.  Alaska. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicants  Contact:  Ron  Soule, 
NorQuest  Seafoods.  Inc.,  4225  23rd 
Avenue  West,  Seattle,  WA  98119,  (206) 
281-7022. 

i.  FERC  Contact:  Ahmad  Mushtaq, 
(202)  219-2672. 

j.  Comment  Date:  January  28, 1999. 

k.  Description  of  the  Request:  ADF, 
Inc.,  licensee,  and  NorQuest  Seafoods. 
Inc.  (NSI)  jointly  request  that  the  license 
for  the  Chignik  Project  be  transferred  to 
NSI. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  Cl. 
andD2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Conmiission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  s{>ecified 


comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS  ",  "PROTEST",  or 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
doaunents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE..  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  appUcation. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
David  P.  Boergen, 
Secretary. 

(PR  Doc.  98-33413  Filed  12-1&-98;  8:45  am] 
MLUNQ  COOE  •717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6204-6] 

Ambient  Air  Monitoring  Reference  and 
Equivalent  Methods:  Designation  of 
Four  New  Reference  Methods  and 
Receipt  of  Three  New  Applications  for 
Reference  Method  Determinations 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  designation  and 

receipt  of  applications. 

SUMMARY:  Notice  is  hereby  given  that 
the  Environmental  Protection  Agency 
(EPA)  has  designated,  in  accordance 
with  40  CFR  Part  53,  four  new  reference 
methods  for  the  determination  of 
ambient  concentrations  of  particulate 
matter  measured  as  PMio-  Notice  is  also 
given  that  EPA  has  received  three  new 
applications  for  reference  method 
determinations  imder  40  CFR  Part  53, 
one  for  a  candidate  method  for  PM2.S 
and  two  for  candidate  methods  for 
PMio. 
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FOn  FURTHER  INFORMATION  CONTACT: 
Frank  F.  McElroy,  Human  Exposure  and 
Atmospheric  Sciences  Division  (MD- 
46),  National  Exposure  Research 
Laboratory.  U.S.  EPA,  Research  Triangle 
Park,  North  Carolina  27711.  Phone: 
(919)  541-2622,  email: 
mcelroy.frank@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  regulations  at  40  CFR 
Part  53,  the  EPA  examines  various 
methods  for  monitoring  the 
concentrations  of  certain  pollutants  in 
the  ambient  air.  Methods  that  are 
determined  to  meet  specific 
requirements  for  adequacy  are 
designated  as  either  reference  or 
equivalent  methods,  thereby  permitting 
their  use  under  40  CFR  Part  58  by  States 
and  other  agencies  in  determining 
attainment  of  the  National  Ambient  Air 
Quality  Standards.  EPA  hereby 
announces  the  designation  of  four  new 
reference  methods  for  measuring  PM|o 
ambient  air.  These  designations  are 

lade  imder  the  provisions  of  40  CFR 

'art  53,  as  amended  on  )uly  18, 1997  (62 
7R  38764). 

The  new  reference  methods  for  PMio 
ire  manual,  gravimetric  monitoring 
methods  based  on  particiilar 
H)mmercially  available  PMto  samplers, 
rhe  newly  designated  methods  are 
identified  as  follows: 

RFPS-1298-124.  "BGI  Incorporated 
^odel  PQlOO  Air  Sampler"  with 
3GI16.7  Inlet  Kit,  configured  as  a  PMio 
reference  method,  for  24-hour 
continuous  sample  periods  at  a  flow  rate 
)f  16.7  liters/minute,  and  operated  in 
iccordance  with  the  Model  PQlOO 
nstruction  Manual  and  with  the 
'equirements  specified  in  40  CFR  Part 
>0.  Appendix  J  or  Appendix  M,  using 
rither  the  original  or  the  newer  PQ200- 
ype  filter  cassettes. 

RFPS-1298-125,  "BGI  hicorporated 
wlodel  PQ200  Air  Sampler"  with  "flat 
)late"  PMio  inlet,  configured  as  a  PMio 
«ference  method,  and  operated  for  24- 
lour  continuous  sample  periods  in 
tccordance  with  the  Model  PQ200 
nstruction  Manual  and  with  the 
equirements  specified  in  40  CFR  Part 
»0,  Appendix  J  or  Appendix  M. 

RFPS-1 298-1 26,  "Rupprecht  and 
'atashnick  Company  Partisol®-FRM 
Aodel  2000  PMio  Air  Sampler"  with 
^Mio  inlet,  configured  as  a  PMjo 

iference  method,  and  operated  for  24- 
lour  continuous  sample  periods  in 
iccordance  with  the  Model  2000 

istruction  Manual  and  with  the 

juirements  specified  in  40  CFR  Part 
0.  Appendix  )  or  Appendix  M. 

RFPS-1298-127,  "Rupprecht  and 
'atashnick  Company  Partisol*-4*lus 
lodel  2025  PMio  Sequential  Air 


Sampler"  with  PMio  inlet,  configiired  as 
a  PMio  reference  method,  and  operated 
for  24-hour  continuous  sample  periods 
in  accordance  with  the  Model  2025 
Instruction  Manual  and  with  the 
requirements  specified  in  40  CFR  Part 
50,  Appendix  J  or  Appendix  M. 

An  application  for  a  reference  method 
determination  for  the  method  based  on 
the  BGI  Model  PQlOO  sampler  was 
received  by  the  EPA  on  May  4, 1998, 
and  an  application  for  the  BGI  Model 
PQ200  sampler  method  was  received  on 
June  1, 1998.  A  notice  of  the  receipt  of 
these  applications  was  published  in  the 
Federal  Register  on  August  3, 1998.  The 
methods  are  available  commercially 
from  the  applicant,  BGI  Incorporated,  58 
Guinan  Street,  Waltham.  Massachusetts 
02154. 

Applications  for  the  reference  method 
determinations  for  the  methods  based 
on  the  Rupprecht  and  Patashnick 
Company  Partisol*-FRM  Model  2000 
and  PaTtisol*-^lus  Model  2025  were 
received  by  the  EPA  on  February  3, 
1998,  and  a  notice  of  the  receipt  of  these 
applications  was  published  in  the 
Federal  Register  on  Jime  2, 1998.  These 
methods  are  available  commercially 
from  the  applicant,  Rupprecht  and 
Patashnick  Company,  hicorporated,  25 
Corporate  Circle,  Albany,  New  York 
12203. 

Test  samplers  representative  of  these 
methods  have  been  tested  by  the 
respective  applicants  in  accordance 
with  the  test  procedures  specified  in  40 
CFR  Part  53  (as  amended  on  July  18, 
1997).  After  reviewing  the  results  of 
those  tests  and  other  information 
submitted  by  the  respective  applicants, 
EPA  has  determined,  in  accordance 
with  Part  53,  that  these  methods  should 
be  designated  as  reference  methods.  The 
information  submitted  by  the  applicants 
will  be  kept  on  file  at  EPA's  National 
Exposure  Research  Laboratory,  Research 
Triangle  Park,  North  Carolina  27711, 
and  will  be  available  for  inspection  to 
the  extent  consistent  with  40  CFR  Part 
2  (EPA's  regulations  implementing  the 
Freedom  of  Information  Act). 

As  designated  reference  methods, 
each  of  these  methods  is  acceptable  for 
use  by  states  and  other  air  monitoring 
agencies  under  the  requirements  of  40 
CFR  Part  58,  Ambient  Air  Quality 
Surveillance.  For  such  purposes,  the 
method  must  be  used  in  strict 
accordance  with  the  operation  or 
instruction  manual  associated  with  the 
method  and  subject  to  any  limitations 
{e.g.,  sample  period  or  flow  rate) 
specified  in  the  applicable  designation 
method  description  (see  identification 
of  the  methods  above).  Use  of  the 
method  should  also  be  in  general 
accordance  with  the  guidance  and 


recommendations  of  appUcable  sections 
of  the  Quality  Assurance  Handbook  for 
Air  Pollution  Measurement  Systems, 
Volume  II  (EPA/600/R-94/038b). 
Vendor  modifications  of  a  designated 
reference  or  equivalent  method  used  for 
purposes  of  Part  58  are  permitted  only 
with  prior  approval  of  the  EPA,  as 
provided  in  Part  53.  Provisions 
concerning  modification  of  such 
methods  by  users  are  specified  under 
Section  2.8  of  Appendix  C  to  40  CFR 
Part  58  (Modifications  of  Methods  by 
Users). 

In  general,  a  method  designation 
applies  to  any  sampler  or  analyzer 
which  is  identical  to  the  sampler  or 
analyzer  described  in  the  designation 
application.  In  some  cases,  similar 
samplers  or  analyzers  manufactured 
prior  to  the  designation  may  be 
upgraded  (e.g.,  by  minor  modification  or 
by  substitution  of  a  new  operation  or 
instruction  manual)  so  as  to  be  identical 
to  the  designated  method  and  thus 
achieve  designated  status  at  a  modest 
cost.  The  manufacturer  should  be 
consulted  to  determine  the  feasibility  of 
such  upgrading. 

Part  53  requires  that  sellers  of 
designated  reference  or  equivalent 
method  analyzers  or  samplers  comply 
with  certain  conditions.  These 
conditions  are  given  in  40  CFR  Part  53.9 
and  are  summarized  below: 

(a)  A  copy  of  the  approved  operation  " 
or  instruction  manual  must  accompany 
the  sampler  or  analyzer  when  it  is 
delivered  to  the  ultimate  purchaser. 

(b)  The  sampler  or  analyzer  must  not 
generate  any  unreasonable  hazard  to 
operators  or  to  the  environment. 

(c)  The  sampler  or  analyzer  must 
function  within  the  limits  of  the 
applicable  performance  specifications 
given  in  Parts  50  and  53  for  at  least  one 
year  after  deUvery  when  maintained  and 
operated  in  accordance  with  the 
operation  or  instruction  manual. 

(d)  Any  sampler  or  analyzer  offered 
for  sale  as  part  of  a  reference  or 
equivalent  method  must  bear  a  label  or 
sticker  indicating  that  it  has  been 
designated  as  part  of  a  reference  or 
equivalent  method  in  accordance  with 
Part  53  and  showing  its  designated 
method  identification  number. 

(e)  If  such  an  analyzer  has  two  or 
more  selectable  ranges,  the  label  or 
sticker  must  be  placed  in  close 
proximity  to  the  range  selector  and 
indicate  which  range  or  ranges  have 
been  included  in  the  reference  or 
equivalent  method  designation. 

(f)  An  applicant  who  offers  samplers 
or  analyzers  for  sale  as  part  of  a 
reference  or  equivalent  method  is 
required  to  maintain  a  Ust  of  ultimate 
purchasers  of  such  samplers  or 
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analyzers  and  to  notify  them  within  30 
days  if  a  reference  or  equivalent  method 
designation  applicable  to  the  method 
has  been  canceled  or  if  adjustment  of 
the  sampler  or  analyzer  is  necessary 
under  40  CFR  Part  53.11(b)  to  avoid  a 
cancellation. 

(g)  An  applicant  who  modifies  a 
sampler  or  analyzer  previously 
designated  as  part  of  a  reference  or 
equivalent  method  is  not  permitted  to 
sell  the  sampler  or  analyzer  (as 
modified)  as  part  of  a  reference  or 
equivalent  method  (although  it  may  be 
sold  without  such  representation),  nor 
to  attach  a  label  or  sticker  to  the  sampler 
or  analyzer  (as  modified)  under  the 
provisions  described  above,  imtil  the 
applicant  has  received  notice  under  40 
CFR  Part  53.14(c)  that  the  original 
designation  or  a  new  designation 
applies  to  the  method  as  modified,  or 
until  the  applicant  has  applied  for  and 
received  notice  under  40  CFR  Part 
53.8(b)  of  a  new  reference  or  equivalent 
method  determination  for  tbe  sampler 
or  analyzer  as  modified. 

Aside  from  occasional  breakdowns  or 
malfunctions,  consistent  or  repeated 
noncompliance  with  any  of  these 
conditions  should  be  reported  to: 
Director,  Human  Exposure  and 
Atmospheric  Sciences  Division  (MD- 
77),  National  Exposure  Research 
Laboratory,  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  North  CaroUna  27711. 

Designation  of  these  reference 
methods  is  intended  to  assist  the  States 
in  establishing  and  operating  their  air 
quahty  surveillance  systems  under  40 
CFR  Part  58.  Questions  concerning  the 
commercial  availabihty  or  technical 
aspects  of  any  of  these  methods  should 
be  directed  to  the  appropriate  appUcant. 

Receipt  of  New  Reference  Method 
Applications 

EPA  is  also  hereby  announcing  that  it 
has  received  three  new  applications  for 
reference  method  determinations  under 
40  CFR  Part  53.  PubUcation  of  a  notice 
of  receipt  of  such  applications  is 
required  by  §  53.5. 

On  September  14, 1998,  EPA  received 
an  application  from  Thermo 
Environmental  Instruments, 
Incorporated,  8  West  Forge  Parkway. 
Franklin,  Massachusetts  02038,  for  a 
reference  method  determination  for  a 
PM2.3  method  based  on  that  Company's 
Model  606  CAPS  Sequential  PM2.5 
Sampler.  Another  application  was 
received  on  September  18, 1998,  from 
Anderson  Instruments,  Incorporated, 
500  Technology  Court,  Smyrna,  Georgia 
30082,  for  a  reference  method 
determination  for  PMio  methods  based 
on  that  Company's  Models  RAASlO- 


100  Single  Channel  PMio  Sampler, 
RAASlO-200  Audit  PMio  Sampler,  and 
RAASlO-300  Sequential  PMio  Sampler. 
An  application  was  received  on 
September  24, 1998,  from  Tisch 
Environmental,  Incorporated,  145  South 
Miami  Avenue,  Village  of  Cleves,  Ohio 
45002,  for  a  reference  method 
determination  for  a  PMio  method  based 
on  that  Company's  Model  TE-6001  High 
Volimie  PMio  Air  Sampler. 

If.  after  appropriate  technical  study, 
the  Administrator  determines  that  any 
or  all  of  these  methods  should  be 
designated  as  reference  methods  under 
40  CFR  Part  53.  notice  thereof  will  be 
published  in  a  subsequent  issue  of  the 
Federal  Register. 

Dated:  December  10, 1998. 
Norine  E.  Noonan, 

Assistant  Administrator,  Office  of  Research 
and  Development. 

|FR  Doc.  98-33480  Filed  12-16-98;  8:45  am] 
BILUNG  CODE  es<0  60  P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6204-6] 

Environmental  LatMratory  Advisory 
Board,  Meeting  Date  and  Agenda 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  Open  Meeting. 

summary:  The  Environmental  Protection 
Agency  (EPA)  will  convene  tm  open 
meeting  of  the  Environmental 
Laboratory  Advisory  Board  (ELAB)  on 
January  14, 1999,  from  8:30  a.m.  to 
12:30  p.m.  The  public  is  invited  to 
attend  at  the  meeting  at  the  Hyatt 
Regency  Bethesda.  One  Bethesda  Metro 
Center.  Bethesda,  Maryland. 

Topics  for  discussion  will  include  at 
a  minimum  a  summary  &t)m  the  ELAB 
workgroup  tasked  to  examine 
performance-based  measurement 
systems  and  a  briefing  from  the 
workgroup  responsible  for  investigating 
issues  affecting  small  laboratories. 

The  public  is  encoiu-aged  to  attend. 
Time  will  be  allotted  for  public 
comment.  Written  comments  are 
encouraged  and  should  be  directed  to 
Ms.  Elizabeth  Dutrow;  Designated 
Federal  Officer;  USEPA;  401  M  Street, 
SW  (8724R);  Washington,  DC  20460.  If 
questions  arise,  please  contact  Ms. 
Dutrow  by  phone  at  (202)  564-9061,  by 
focsimile  at  (202)  565-2441  or  by  email 
at  dutrow.ehzabeth@epamail.epa.gov. 


Dated:  December  9, 1998. 
Thomas  Dixon, 

Acting  Director,  Quality  Assurance  Division. 
(FR  Doc.  9&-33479  Filed  12-16-98;  8:45  am) 
BILUNG  CODE  a660-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-«202-2] 

Great  Lakes  Dredged  Material  Testing 
and  Evaluation  Manual 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Availability  of  Great 

Lakes  Dredged  Material  Testing  and 

Evaluation  Manual. 

SUMMARY:  This  docimient  aimounces  the 
availability  of  the  testing  manual 
entitled  "Great  Lakes  Dredged  Material 
Testing  and  Evaluation  Manual"  (Great 
Lakes  Manual).  The  Great  Lakes  Manual 
was  prepared  by  an  Environmental 
Protection  Agency  (EPA)/ Army  Corps  of 
Engineers  (CE)  workgroup  comprised  of 
staff  with  scientific  and/or 
programmatic  expertise  related  to  Great 
Lakes  dredged  material  discharge 
activities.  This  document  supplements 
the  manual  entitled  "Evaluation  of 
Dredged  Material  Proposed  for 
Discharge  in  Waters  of  the  U.S.-Testing 
Manual  (Inland  National  Manual),  EPA- 
823-B-98-004,"  which  was  finalized  in 
February  1998.  The  Great  Lakes  Manual 
contains  more  specific  guidance  than 
the  National  Manual  specifically  for  the 
Great  Lakes  system,  including  detailed 
bioassay  test  protocols.  The  Great  Lakes 
Manual  was  noticed  for  comment  in  the 
Federal  Register  on  December  19, 1994. 
Both  the  draft  Inland  Testing  Manual 
and  the  Great  Lakes  Manual  were  issued 
pursuant  to  the  provisions  of  section 
404(b)(1)  of  the  Clean  Water  Act  and  40 
CFR  part  230. 

DATES:  The  Great  Lakes  Manual  is 
intended  to  be  utilized  by  The  Corps  of 
Engineers  and  all  applicants  for  section 
404(b)(1)  dredged  material  discharge 
permits  imtil  March  17, 1999. 
ADDRESSES:  The  Great  Lakes  Dredged 
Material  Testing  and  Evaluation  Manual 
can  be  obtained  bom  the  Internet  at: 
www.epa.gov/glnpo/sediment/gltem/ 
Copies  are  also  available  by  contacting 
Marc  Tuchman,  USEPA  Great  Lakes 
National  Program  Office— G-9J.  77  West 
Jackson  Street.  Chicago.  OL  60604; 
telephohe:  (312)  353-1369. 
FOR  FURTHER  INFORMATION  CONTACT:  Jan 
Miller,  USAGE  Great  Lakes  &  Ohio  River 
Division.  Ill  North  Canal  Street, 
Chicago.  IL  60606-7205;  telephone: 
(312)  353-6354;  Marc  Tuchman,  USEPA 


Qnai  Lakes  National  Program  Office — 
Q-9J,  77  West  Jackson  Street,  Chicago. 
W,  60604;  telephone:  (312)  353-1369;  or 
Jbhn  Dorkin,  USEPA  Region  5— WS-16J. 
77  West  Jackson  Street.  Chicago,  IL 
^0604;  telephone:  (312)  886-1980. 
^PPLEMENTARY  INFORMATION:  See  also 
Notice  of  Availability  of  draft  Great 
Lakes  Manual  at  59  FR  65358,  December 
19, 1994;  proposed  rule  at  60  FR  419, 
January  4, 1995;  and  Notice  of 
Availability  of  Inland  Testing  Manual  at 
63  FR  10218.  March  2, 1998.  Proposed 
(scharges  of  dredged  or  fill  material  in 
at  Lakes  Waters  must  be  evaluated  to 
itermine  the  potential  environmental 
pacts  of  such  activities.  Specifically, 
on  404  of  the  Federal  Water 
^bllution  Control  Act  of  1972,  Pub.  L. 
^2-500,  as  amended  by  the  CWA,  Pub. 
tt  95-217,  requires  that  the  discharge  of 
lodged  or  fill  material  into  waters  of 
e  U.S.  be  permitted  by  the  CE.  EPA 
as  the  primary  role  in  developing  the 
iivironmental  guidelines — ^the  section 
04(b)(1)  Guidelines  (Guidelines)— in 
Onjunction  with  the  CE,  by  which 
rmit  applications  must  be  evaluated, 
e  Guidelines  are  published  at  40  CFR 
230.  Fundamental  to  the  Guidelines 
the  precept  that  dredged  or  fill 
laterial  should  not  be  discharged  into 
le  aquatic  ecosystem,  unless  it  can  be 
smonstrated  that  such  a  discharge  will 
^tot  have  an  unacceptable  adverse 
impact  either  individually  or  in 
ombination  with  known  and/or 

Ssbable  impacts  of  other  activities 
ecting  the  ecosystems  of  concern. 
Dredged  material  testing  is  part  of  the 
;er  section  404(b)(1)  evaluation  of  a 
posed  discharge  activity  to 
itermine  its  compUance  with  the  ' 
idelines.  Sections  230.60  and  230.61 
the  Guidelines  provide  the  basis  for 
rtain  contaminant-related  factual 
terminations  regarding  the  potential 
nvironmental  effects  of  a  proposed 
i^ischarge.  The  Great  Lakes  Manual 
i>tt)vides  regional  guidance  on  the 
testing  provision  of  the  Guidelines, 
Supplementing  the  draft  National 
i4anual  which  was  noticed  for  comment 
ia  the  Federal  Registn-  on  July  21. 1994 
i$9  FR  37234)  and  a  proposed  rule  for 
We  Comparison  of  Dredged  Material  to 
fleference  Sediment  at  60  FR  60419. 
These  manuals  detail  the  physical, 
chemical,  and  biological  evaluation 
dures  outlined  in  §§  230.60  and 
0.61,  including  technical  guidance  on 

ipling  and  handling,  quality 
surance.  chemical  and  physical 
^iialysis,  and  biological  effects  testing. 
The  Great  Lakes  Manual  contains  more 
s|>ecific  information  for  the  Great  Lakes 
s;  rgtem,  including  detailed  bioassay  test 
» "otocols.  Conclusions  reached  utilizing 


the  manuals  will  be  used  to  make 
factual  determinations  of  the  potential 
environmental  efiiects  of  a  proposed 
discharge  of  dredged  material. 

Dated:  December  2, 1998. 
)o  Ljrnn  Traub, 

Acting  Regiona]  Administrator,  Region  5. 
(PR  Doc.  98-33216  Filed  12-16-98;  8:45  am) 
MLUNOCOOE  a8a»-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6204-7] 

Registration  and  Agreement  for  Clean 
Water  Act  Section  301  Compliance 
Audit  Program  for  the  Pork  Production 
Industry 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  and  the  National  Pork 
Producers  Council  (NPPC)  have  agreed 
to  a  comprehensive  and  voluntary  Clean 
Water  Act  Compliance  Audit  Program 
(CAP).  The  NPPC,  which  represents 
pork  producers  nationally,  plans  to  have 
independent  auditors  conduct  more 
than  10,000  of  the  audits  nationwide  to 
improve  environmental  management 
practices  and  assure  compliance  with 
the  Clean  Water  Act.  The  Clean  Water 
Act  CAP  provides  incentives  for  pork 
producers  to  undertake  voluntary 
comprehensive  on-farm  environment 
assessments  by  greatly  reducing 
penalties  for  any  Clean  Water  Act 
violations  that  are  promptly  disclosed 
and  corrected  under  this  program. 
Participation  in  the  NPPC  audits  or  CAP 
process  is  voluntary.  This  Notice 
announces  the  opportunity  for  pork 
producers  to  register  for  EPA's  Clean 
Water  Act  Section  301  Compliance 
Audit  Program  (CAP)  for  the  Pork 
Production  Industry.  This  Notice  also 
announces  the  availability  of  the  text  of 
the  Agreement  (CAP  Agreement),  which 
producers  may  sign  to  register  for  the 
program. 

DATES:  Producers  with  existing  pork 
production  facilities  must  register  for 
the  CAP  agreement  by  Sept.  30,  2001. 
For  facilities  that  are  completed  after 
Sept.  30,  2001,  producers  must  register 
by  Sept.  30,  2003.  Persons  interested  in 
participating  in  the  CAP  must  register 
by  sending  a  signed  CAP  Agreement  to 
EPA  before  the  end  of  the  applicable 
registration  period. 
ADDRESSES:  Copies  of  the  CAP 
Agreement  text  may  be  obtained  from 
http://www.epa.gov/oeca/ore/porkcap. 
Pork  producers  who  want  to  register  for 


the  program  can  contact  their  local  pork 
producers'  organization  or  the  National 
Pork  Producers  Council,  at  1776  NW 
114th  St..  Clive,  Iowa  50325,  Attention: 
Andy  Baumert;  Phone:  (515)  223-2600. 
FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  about  the  CAP 
and  the  CAP  Agreement  is  available 
from  EPA  by  contacting  Ciannat  M. 
Howett,  Office  of  Enforcement  and 
Compliance  Assurance.  Office  of 
Regulatory  Enforcement,  Water 
Enforcement  Division  (Mailcode:  2243- 
A).  Environmental  Protection  Agency, 
401  M  Street,  SW,  Washington,  DC 
20460.  Pork  producers  who  want 
additional  information  about  the  CAP 
Agreement  can  contact  their  local  pork 
producers'  organization  or  the  National 
Pork  Producers  Council,  at  1776  NW 
114th  St.,  Clive,  Iowa  50325,  Attention: 
Andy  Baumert;  Phone:  (515)  223-2600. 
SUPPLEMENTARY  INFORMATION:  The  Clean 
Water  Act  Compliance  Audit  Program 
(CAP)  provides  incentives  for  pork 
producers  to  have  comprehensive  on- 
farm  environmental  assessments 
conducted  on  their  pork  production 
facilities.  The  purpose  of  the 
assessments  is  to  determine  whether 
pork  production  facilities  are 
conforming  with  good  environmental 
management  practices  for  this  industry 
and  to  assess  compliance  with  the 
Federal  Clean  Water  Act. 

The  National  Pork  Producers  Council 
(NPPC),  which  represents  pork 
producers  nationally,  is  proposing  to 
have  indejMndent  auditors  conduct 
these  on-farm  environmental 
assessments  at  more  than  10,000  of  the 
producers'  facilities.  EPA  hopes  to 
encourage  this  voluntary  environmental 
assessment  by  substantially  reducing 
civil  penalties  for  violations  that  are 
promptly  disclosed  and  corrected  as  a 
result  of  these  audits.  The  program 
provides  certainty  regarding  EPA's 
response  to  reported  violations. 

'This  program  was  developed  after  the 
NPPC  approached  EPA  to  propose  an   ■ 
environmental  assessment  program  for 
the  industry.  The  NPPC  audit  protocol 
establishes  a  rigorous  evaluation  process 
for  reviewing  pork  production  facilities 
that  is  designed  to  assure  the  protection 
of  our  nation's  waterways  by  improving 
environmental  management  controls  at 
pork  farms  throughout  the  United 
States.  The  CAP  is  the  result  of  an 
agreement  between  EPA  and  the  NPPC 
that  provides  reasonable  incentives  for 
pork  producers  without  compromising 
EPA's  and  the  States'  abiUty  to 
consistently  and  appropriately  enforce 
the  law.  This  voluntary  program 
demonstrates  how  government  and 
industry  can  come  together  to  find 
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practical  and  resourceful  solutions  for 
reducing  waste  runoff  into  our  nation's 
rivers,  lakes  and  streams. 

NPPC's  audit  procedure  is  known  as 
the  On-Farm  Odor/Environmental 
Assistance  Program,  referred  to  as  the 
"On-Farm  Environmental  Assessment" 
for  purposes  of  the  CWA  Section  301 
Compliance  Audit  Program  being 
announced  today.  The  Assessment 
process  involves  a  detailed  review  and 
on-site  inspection  of  pork  production 
facilities  and  waste  handling  methods 
by  trained,  independent  assessors.  EPA 
has  evaluated  the  NPPC  assessment 
process  and  found  it  to  be  a  useful  tool 
for  assessing  CWA  compliance  and 
improving  environmental  practices  at 
pork  production  facilities.  NPPC  has 
committed  to  encouraging  producers  to 
participate  in  the  program,  ensuring  the 
availability  of  the  On-Farm 
Environmental  Assessment  process  to 
producers  who  wish  to  participate,  and 
promoting  high-quality  assessments  by 
well-trained  assessors.  NPPC  will  also 
serve  as  coordinator  for  the  On-Farm 
Environmental  Assessment  program  and 
as  liaison  between  participating 
producers  and  assessors  by  scheduUng 
assessments;  assigning  assessment 
teams  to  conduct  particular 
assessments;  gathering  preliminary 
information  about  the  production 
facilities;  and  ensuring  that  the 
assessment  teams  conduct  audits  and 
promptly  prepare  Assessment  Reports 
(as  described  in  the  CAP  Agreement)  for 
theproducers. 

Tne  CAP  is  open  to  all  pork  producers 
in  the  country,  but  excludes 
slaughterhouses,  pork  processing  and 
packing  facilities,  or  areas  of  ancillary 
opeiBtions  such  as  equipment  or  feed 
storage  or  cropland — other  than 
en^land  lued  for  land  application  of 
swine  waste.  In  coordination  with 
NPPC.  EPA  has  developed  a  nationwide 
enfofcement  agreement  ("CAP 
Agreement")  that  is  available  to  any 
porii  producer  who  takes  part  in  the 
NPPC  environmental  assessment 
program.  To  be  eligible  for  the  CAP 
program,  participating  pork  producers 
must  idaotify  and  report  Clean  Water 
Act  (CWA)  violations  within  120  days  of 
the  itart  of  an  assessment,  and  correct 
them  within  specified  timetables 
(depending  on  the  violation).  The 
auditor  must  certify  that  the  assessment 
was  conducted  properly  according  to 
the  protocol,  producers  must  certify  that 
the  lepoft  submitted  to  EPA  is  complete 
and  accurate,  and  an  auditor  or  licensed 
engineer  must  certify  that  the  report  is 
complete  and  accurate. 

Pioduoen  that  report  and  correct  the 
violations  within  the  timetable  and 
othecwiae  comply  widi  tiie  CAP 


Agreement  are  eligible  for  reduced 
penalties.  Penalties  are  based  on 
economic  benefit  and  range  from  $250 
to  $10,000  for  violations,  with  a 
maximum  cap  of  $40,000.  As  an 
additional  incentive  to  quickly  correct 
violations,  the  agreement  provides  even 
greater  penalty  reductions  to  producers 
who  correct  violations  within  shorter 
timeframes.  There  is  one  exception  to 
the  fixed  penalty  provisions.  In  those 
instances  (which  EPA  expects  to  be  rare) 
where  the  producer  has  almost  wholly 
failed  to  invest  in  ordinary  animal  waste 
pollution  control  facilities  (such  as  by 
failing  to  construct  any  waste  storage 
pits  or  lagoons)  no  fixed  penalty  will  be 
available,  but  instead  EPA  may  seek  to 
recover  the  economic  benefit  to  the 
producer  of  its  non-compliance  up  to 
$40,000.  Nonparticipating  pork 
producers  could  face  civil  penalties  of 
up  to  $27,500  per  day  for  CWA 
violations  identified  independently  by 
EPA. 

However,  there  are  some  limitations 
to  the  CAP.  It  applies  only  to  Clean 
Water  Act  NPDES  violations.  The  CAP 
Agreement  would  not  apply  to 
violations  already  discovered  by  EPA  or 
a  State,  or  that  are  already  the  subject 
of  a  citizen  suit  action.  The  program 
also  reserves  EPA's  abiUty  to  pursue 
injunctive  relief  when  there  is  a 
discharge  and  where  there  is  an 
"imminent  and  substantial" 
endangerment  imder  section  504  of  the 
Clean  Water  Act,  and  to  recommend 
prosecution  for  criminal  conduct. 
Furthermore,  EPA  may  impose  penalties 
and  seek  all  other  available  remedies 
where  a  pork  producer  fails  to  comply 
with  the  CAP  Agreement.  The  program 
does  not  relieve  the  producer  from  the 
obligation  to  comply  with  all  CWA 
permits,  regulations  and  other 
applicable  environmental  laws  and 
regulations. 

EPA  will  consult  closely  with  the 
States  in  determining  whether 
discharges  under  the  program  meet  the 
requirements  of  the  Agreement.  States 
may  elect  to  administer  the  CAP 
Agreement;  in  those  cases,  EPA  would 
refer  any  CWA  violation  disclosures  to 
the  State  for  consideration  and  response 
under  the  terms  of  the  CAP  agreement. 
*EPA  strongly  encourages  any  I4PDES- 
approved  State  to  implement  the  CAP 
A^eement  with  respect  to  producers 
located  within  the  State.  In  order  to 
implement  the  agreement,  States  should 
contact  Brian  J.  Maas.  Office  of 
Enforcement  and  Compliance 
Assurance.  Office  of  Regulatory 
Enfmcement.  Water  Enforcement 
Division  (Mailcode:  2243-A). 
Environmental  Protection  Agency.  401 
M  Street.  SW  Washington.  DC.  20460.  or 


the  appropriate  Regional  office  and 
enter  into  a  written  agreement  with  EPA 
to  comply  with  the  terms  of  the  CAP 
Agreement  with  respect  to  each 
registering  producer.  States 
implementing  the  agreement  will 
receive  all  reports  of  completed 
Assessments  from  producers,  as  well  as 
any  reports  of  violations  pursuant  to  the 
CAP.  These  States  will  also  enter  into 
the  Consent  Agreements/Orders  to 
accomplish  enforcement  with  regard  to 
the  violations  reported  under  the  CAP. 

In  addition  to  promoting  this 
nationwide  On-Farm  Environmental 
Assessment  program,  the  CAP 
announced  today  will  provide  a 
streamUned  enforcement  mechanism 
that  will  help  obtain  CWA  compliance 
by  numerous  facilities  without 
overwhelming  EPA's  enforcement 
resources.  Because  enforcement  under 
the  CAP  Agreement  will  include 
corrective  action,  the  program  is 
expected  to  provide  significant 
environmental  benefits. 

Industry  representatives  and  EPA 
believe  that  this  program  will  result  in 
On-Farm  Environmental  Assessments  at 
well  over  10,000  pork  production 
facilities,  comprising  most  of  the  large 
(over  1000  animal  units)  and  medium- 
sized  (over  300  animal  units)  facilities 
in  the  United  States.  Together  these 
facilities  account  for  approximately 
80%  of  U.S.  pork  production.  The 
program  thus  promises  to  provide  EPA 
with  a  substantially  stronger  national 
compliance  assurance  and  enforcement 
effort  than  would  otherwise  be 
achievable.  This  program  will  also  allow 
EPA  to  concentrate  its  enforcement 
resources  on  producers  that  choose  not 
to  participate  in  the  CWA  Section  301 
Compliance  Audit  Program.  Such  non> 
participating  producere  should  be  aware 
that  EPA  intends  to  actively  pursue 
violations  of  the  Qean  Water  Act  at 
porin  production  facilities. 

Producen  with  existing  pork 
producticm  facilities  must  register  for 
the  CAP  agreement  by  Sept.  30.  2001. 
For  facilities  that  are  completed  after 
Sept.  30. 2001.  producers  must  register 
by  Sept  30,  2003.  Pork  producen  who 
want  to  register  for  the  program  can 
contact  their  local  pork  producen' 
oiganization  or  the  National  Pork 
Producen  Council,  at  (515)  223-2600. 

Dated:  December  9, 1998. 

Brian  J.  Maas, 

Office  of  Enforcement  and  Compliance 
AsBumnce. 

(PR  Doc  98-33478  Filed  12-18-98;  8:4S  am] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

I  ikinshine  Act  Meeting;  Notice  of 
I  ^Igency  Meeting 

Pursuant  to  the  provisions  of  the 

Jiovemment  in  the  Sunshine  Act"  (5 
S.C.  552b).  notice  is  hereby  given  that 
e  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 

Seet  in  open  session  at  9:00  a.m.  on 
iday.  December  18, 1998,  to  consider 
I  lie  following  matters: 

\  Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
iQember  of  the  Board  of  Directors 
Quests  that  an  item  be  moved  to  the 
^scussion  agenda. 

I  Disposition  of  minutes  of  previous 
^loard  of  Directors'  meetings. 

Reports  of  actions  taken  pursuant  to 
authority  delegated  by  the  Board  of 
^rectors. 

:  Memorandum  and  resolution  re:  Part 
5 — Final  Rule  to  Revise  Leverage  and 
sk-Based  Capital  Standards  to 

inate  Certain  Interagency 
fferences. 

Memorandum  and  resolution  re: 

posed  Statement  of  PoUcy  Regarding 
le  Treatment  of  Securitizations  and 
lan  Participations  in  Conservatorships 
l^d  Receiverships. 

Memorandum  re:  1998  Alternative 
spute  Resolution  Annual  Report  to 
le  Board. 

Discussion  Agenda:  Memorandum 
and  resolution  re:  The  Corporation's 
1099  Annual  Budget. 

The  meeting  will  be  held  in  the  Board 
m  on  the  sixth  floor  of  the  FDIC 
ilding  located  at  550— 17th  Street, 
W.,  Washington,  D.C. 

The  FDIC  will  provide  attendees  with 
liary  aids  (e.g.,  sign  language 

teipretation)  required  for  this  meeting. 

ose  attendees  needing  such  assistance 
Should  call  (202)  416-2449  (Voice); 
(i02)  416-2004  (TTY),  to  make 
^^essary  arrangements. 

'  Requests  for  further  information 
:<)nceming  the  meeting  may  be  directed 
Mr.  Robert  E.  Feldman,  Executive 
retary  of  the  Corporation,  at  (202) 
98-6757. 

Dated:  December  11, 1998. 
ERAL  DEPOSIT  INSURANCE 
(pDRPORATION 
Kbbnt  E.  Feldman, 
J  ikecutive  Secretary. 

IFR  Doc.  98-33524  Filed  12-15-98;  8:45  am] 
lllLLMOCO0lt714-01-M  '"  "^ 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshine  Act  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  5S2b),  notice  is  hereby  given  that 
the  following  matter  will  be  withdrawn 
from  the  "siunmary  agenda"  for 
consideration  at  the  open  meeting  of  the 
Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation 
scheduled  to  be  held  at  9:00  a.m.  on 
Friday,  December  18, 1998,  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550-17th  Street, 
N.W.,  Washington,  D.C: 

Memorandum  re:  1998  Alternative  Dispute 
Resolution  Annual  Report  to  the  Board. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Robert  E.  Feldman,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-6757. 

Dated:  December  15, 1998. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Executive  Secretary. 

(PR  Doc.  98-33635  Piled  12-15-98;  3:26  pm] 
MLUNa  COM  «ri4-01-M 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(8)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  offices  of  the  Commission,  800 
North  Capitol  Street,  N.W..  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary, 
Federal  Maritime  Commiiision, 
Washington,  DC  20573,  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 

Agreement  No.:  202-011284-032 

Title:  Equipment  Interchange  Discussion 

Agreement  ("EIDA") 
Parties: 

American  President  Lines,  Ltd. 

A.P.  Moller-Maersk  Line 

Hapag  Lloyd  Container  Linie  GmbH 

Mitsui  O.S.K.  Lines  Ltd. 

Orient  Overseas  Container  Line,  Inc. 

Orient  Overseas  Container  Line  (UK) 
Ltd. 

P&O  Nedlloyd  B.V.,  P&O  Nedlloyd 
Limited 

Nippon  Yusen  Kaisha  Line 

Sea-Land  Service,  Inc. 
Synopsis:  The  proposed  amendment 

would  permit  agreements  and  their 


member  carriers  to  become  members 
of  EIDA. 

Agreement  No.:  203-011516-002 

Tttle:  Voluntary  Intermodal  Sealift  Rate  , 
Agreement 

Parties:  ^ 

American  President  Lines,  Ltd. 
Crowley  American  Transport,  Inc. 
Crowley  Marine  Services,  Inc. 
Farrell  Lines,  Inc. 
Lykes  Lines  Limited,  L.L.C. 
Maersk  Lines,  Limited 
Matson  Navigation  Company 
Sea-Land  Service,  Inc. 
Totem  Ocean  Trailer  Express,  Inc. 

Synopsis:  The  proposed  modification 
expands,  restates  and  updates  the 
agreement  by  adding  seven  new 
parties,  expands  the  geographic  scope 
to  cover  all  trades  between  the  United 
States  and  foreign  ports  or  points,  and 
clarifies  that  the  agreement  covers  the 
fiill  range  of  programs  for  the  carriage 
of  Department  of  Defense  cargoes. 
This  agreement  will  expire  on  October 
1, 1999. 

Agreement  No.:  224-200806-001 

Title:  Oakland-Cosco  Marine  Terminal 
Agreement 

Parties:  City  of  Oakland,  China  Ocean 
Shipping  (Group)  Company  (PRC 
Corporation) 

Synopsis:  The  agreement  amendment 
allows  Cosco's  cargo  loaded  to  or  from 
Yang  Ming  Marine  Transport 
Corporation's  vessels  at  certain  berths 
at  the  Port  of  Oakland  to  be  handled 
as  Cosco's  cargo.  The  agreement 
continues  to  run  through  April  30. 
1999. 

Dated:  December  11. 1998. 

By  Order  of  the  Federal  Maritime 
Commission. 
foaeph  C  Polking. 
Secretary. 

(FR  Doc.  98-33367  Piled  12-16-98:  8:45  ami 
MUJNOCOM  arso-ei-M 


FEDERAL  RESERVE  SYSTEM 

De  Novo  Corporation  to  do  Business 
Under  Section  25A  of  the  Federal 
Reserve  Act 

An  application  has  been  submitted  for 
the  Board's  approval  of  the  organization 
of  a  corporation  to  do  business  under 
Section  25A  of  the  Federal  Reserve  Act 
(Edge  Corporation)  12  U.S.C.  $  611  et 
seq.  The  Edge  Corporation  will  operate 
as  a  subsidiary  of  the  applicant.  Bank 
One,  Texas,  National  Association, 
Dallas,  Texas.  The  factors  that  are  to  be 
considered  in  acting  on  the  application 
are  set  forth  in  the  Board's  Regulation  K 
(12  CFR  211.4). 

The  application  may  be  inspected  at 
the  Federal  Reserve  Bank  of  Boston  or 
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at  the  Board  of  Governors.  Any 
comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  sufBce  in  lieu  of  a  hearing, 
identify  specifically  any  questions  of 
fact  that  are  in  dispute,  and  summarize 
the  evidence  that  would  be  presented  at 
a  hearing. 

Comments  regarding  the  application 
must  be  received  by  the  Reserve  Bank 
indicated  or  at  the  offices  of  the  Board 
of  Governors  no  later  than  January  11, 
1999. 

A.  Federal  Reserve  Bank  of 
Bo8ton(Richard  Walker,  Commimity 
Affairs  Officer)  600  Atlantic  Avenue, 
Boston,  Massachusetts  02106-2204: 

1 .  Fleet  National  Bank,  Providence, 
Rhode  Island;  to  establish  Fleet  Capital 
International.  Inc.,  Providence,  Rhode 
Island,  which  will  acquire  Sanwa 
Business  Credit  (UK)  Limited,  London, 
England,  and  its  wholly-owned 
subsidiary,  Sanwa  Business  Credit 
(Deutschland)  GmbH,  Dusseldorf, 
Germany,  and  thereby  engage  in 
commercial  finance  activities,  pursuant 
to  section  25 A  of  the  Federal  Reserve 
Act. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  11, 1998. 
Solmt  deV.  Frienon, 
Associate  Secretary  of  the  Board 
[FR  Doc.  98-33380  Filed  12-16-98:  8:45  am) 
■NJLMO  OOOE  tnO-OI-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergsrg  of  Banit  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  appUcation  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  emunerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 


includes  whether  the  acquisition  of  the 
nonbanking  company  compUes  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  11, 
1999. 

A.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill  III, 
Assistant  Vice  President)  701  East  Byrd 
Street,  Richmond,  Virginia  23261-4528: 

1.  Union  Bankshares  Corporation, 
Bowling  Green,  Virginia:  to  acquire  100 
percent  of  the  voting  shares  of  The  Bank 
of  Williamsburg  (in  organization), 
Williamsburg.  Virginia. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

1.  Old  National  Bancorp,  Evansville, 
Indiana;  to  merge  with  Dulaney 
Bancorp,  Inc.,  Marshall,  Illinois,  and 
thereby  indirectly  acquire  Dulaney 
National  Bank,  Marshall,  Illinois. 

C  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Founders  Bancshares,  Inc.,  Dallas, 
Texas  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Founders  National 
Bank-Skillman,  Dallas.  Texas. 

2.  Skillman  Bancshares.  Inc.,  Dover, 
Delaware;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Founders  National 
Bank-Skillman,  Dallas.  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  11, 1998. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  98-33379  Filed  12-16-98;  8:45  am) 

BILLING  CODE  62ie-01-F 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Committee  on  Employee  Benefits  of  the 

Federal  Reserve  System.* 

TIME  AND  DATE:  2:30  p.m.,  Tuesday, 

December  22, 1998. 

Pt>CE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  and  C 

Streets,  N.W.,  Washington,  D.C.  20551. 

STATViS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposals  relating  to  Federal 
Reserve  System  benefits. 


2.  Proposed  interpretation  of  the 
Federal  Reserve  System's  Long  Term 
DisabiUty  Plan. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

•        •        *        •        • 

*  The  Coimnittee  on  Employee  Benefits 
considers  matters  relating  to  the  Retirement, 
Thrift,  Long-Term  Disability  Income,  and 
Insurance  Plans  for  employees  of  the  Federal 
Reserve  System. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  announcement  of  this 
meeting.  (The  Web  site  also  includes 
procedural  and  other  information  about 
the  meeting.) 

Dated:  December  15, 1998. 
Robert  deV.  Frierson. 
Associate  Secretary  of  the  Board. 
|FR  Doc.  98-33610  Filed  12-15-98;  2:19  pm) 
BILUNO  CODE  UIO-OI-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Findings  of  Scientific  Misconduct 

AGENCY:  Office  of  the  Secretary,  HHS. 
ACTION:  Notice.  ^ 

summary:  Notice  is  hereby  given  that 
the  Office  of  Research  Integrity  (ORI) 
has  made  a  final  finding  of  scientific 
misconduct  in  the  following  case: 

Ms.  Rocio  del  Carmen  Restrepo, 
University  of  Illinois  at  Chicago:  Based 
on  an  investigation  report  by  the 
University  of  Illinois  at  Chicago,  dated 
March  25, 1998,  as  well  as  information 
obtained  by  ORI  during  its  oversight 
review,  ORI  foimd  that  Ms.  Restrepo, 
former  research  assistant.  Department  of 
Psychiatry.  University  of  Illinois  at 
Chicago,  engaged  in  scientific 
misconduct  in  clinical  research 
supported  by  a  grant  from  the  National 
Institute  of  Mental  Health  (NIMH), 
National  bistitutes  of  Health  (NIH). 

Specifically,  Ms.  Restrepo  fabricated 
research  data  and  submitted  the  data  to 
the  director  of  a  project  entitled 
"Prenatal  Provider-Patient  Encounter." 
Data  were  fabricated  in  the  records  of  41 
patients,  including:  dates  on  which  Ms. 
Restrepo  claimed  to  have  conducted 
interviews  in  certain  clinics;  consent 
forms  for  patients;  questionnaires  from 
patients  participating  in  the  project;  and 
false  information  in  her  "Study  Daily 
Logs"  that  recorded  each  day's  events. 
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I  The  fabricated  data  were  not  included 
in  any  pubUcations. 

I  Ms.  Restrepo  has  accepted  the  ORI 
ftuding  and  has  entered  into  a  Volimtary 
Exclusion  Agreement  with  ORI  in  which 

^)e  has  voluntarily  agreed,  for  the  three 
I  year  period  begiiming  December  7, 
38: 

1(1)  To  exclude  herself  from  serving  in 
ky  advisory  capacity  to  the  PubUc 
Health  Service  (PHS),  including  but  not 
Ignited  to  service  on  any  PHS  advisory 
dommittee,  board,  and/or  peer  review 
(jommittee,  or  as  a  consultant;  and 

I I  (2)  That  any  institution  that  submits 
m  application  for  PHS  support  for  a 
ijasearch  project  on  which  her 
ll^cipation  is  proposed  or  which  uses 
1^^  in  any  capacity  on  PHS  supported 
nasearch,  or  that  submits  a  report  of 
PHS-funded  research  in  which  she  is 
involved,  must  concurrently  submit  a 
plan  for  supervision  of  her  duties  to  the 
ftlnding  agency  for  approval.  The 
supervisory  plan  must  be  designed  to 
ensure  the  scientific  integrity  of  Ms. 
Restrepo 's  research  contribution.  The 
institution  also  must  submit  a  copy  of 
the  supervisory  plan  to  ORI. 

fjOR  FURTHER  INFORMATION  CONTACT: 
feting  Director,  Division  of  Research 
I^ivestigations,  Office  of  Research 
Integrity.  5S1S  Security  Lane,  Suite  700, 
Rdckville,  MD  20852,  (301)  443-5330. 
(t^ria  B.  Pascal, 

itiing  Director,  Office  of  Research  Integrity. 
(fR  Doc.  9S-3340S  Filed  12-l&-g8;  8:45  am] 
I  OOOf  41M-17-P 


EPARTMENT  OF  HEALTH  AND 
lUMAN  SERVICES 

food  and  Drug  Administration 
tNo.98M-033q 

>A  Plan  for  Statutory  Complianco; 
>n 

:  Food  and  Drug  Administration, 


:  Notice;  correction. 


iMMARY:  The  Food  and  Drug 

stration  (FDA)  is  correcting  a 
UOtice  of  availability  that  appeared  in 
the  Federal  Register  of  November  24, 
1^8  (63  FR  65000).  The  notice 
dnnoimced  the  availability  of  the  "FDA 
l^lan  for  Statutory  CompUance"  which 
published  in  compliance  with  the 
'  and  Drug  Administration 
lodemization  Act  of  1997.  The 
<xnunent  was  published  with  minor 
rs.  This  document  corrects  those 
cjiirors. 

f  dR  FURTHER  INFORMATION  CONTACT: 
i  1  even  H.  Chasin,  Office  of  Planning 


and  Evaluation  (HFP-20),  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-827- 
5207. 

SUPPLEMENTARY  INFORMATION:  In  FR  Doc. 
98-31387  beginning  on  page  65000  in 
the  Federal  Register  of  Tuesday, 
November  24, 1998,  the  following 
corrections  are  made: 

1.  On  page  65000,  in  the  first  column, 
in  the  second  paragraph  of  the 
"ADDRESSES"  section,  in  lines  eight 
and  nine,  "http://www.fda.gov/opacom/ 
7modact"  is  corrected  to  read  "http:// 
www.fda.gov/opacom/7modact.htror'. 

2.  On  page  65039,  in  the  table,  under 
the  "Time  frame"  column,  under  the 
subheading  "Non-PDUFA",  in  line 
three,  the  phrase  "and  PLA/BLA  major 
supplements"  is  removed. 

3.  On  page  65039,  in  the  table,  under 
the  "Overdue"  column,  in  the  5th  entry, 
"(CBER)"  is  removed;  in  the  same  table, 
in  the  same  column,  in  the  6th  entry 
"142"  is  added;  in  the  10th  entry,  "52" 
is  added:  and  in  the  11th  entry,  "6"  is 
added. 

4.  On  page  65039,  in  the  third  column 
following  the  table,  in  lines  eight  and 
nine,  "http://www.fda.gov/oc/fdama/ 
fdamapln/appenda"  is  corrected  to  read 
"http://www.fda.gov/oc/fdama/ 
fdamapln/appenda.htm". 

5.  On  page  65040,  in  the  first  column, 
in  Unes  12  and  13,  "http:// 
www.fda.gov/oc/fdama/fdamapln/ 
appendb"  is  corrected  to  read  "http:// 
www.  fda.gov/oc/fdama/fdamapln/ 
appendb.htm";  on  that  same  page,  in  the 
second  column,  in  lines  4  and  5,  "http:/ 
/www.fda.gov/oc/fdama/fdamapln/ 
appendc"  is  corrected  to  read  "http:// 
www.fda.gov/oc/fdama/fdamapln/ 
appendchtm";  and  on  that  same  page, 
in  the  same  colunm,  in  lines  15  and  16, 
"http://www.fda.gov/oc/fdama/ 
fdamapln/appendd"  is  corrected  to 
read"http://www.fda.gov/oc/fdama/ 
fdamapln/appendd.htm". 

Dated:  December  8, 1998. 
WilUam  K.  Hubbard. 

Associate  Commissioner  for  Policy 

Coordination. 

IFR  Doc  9fr-333S3  Filed  12-16-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  78N-0280:  DE8I  Nob.  740, 1543. 
17661] 


Estrogana  for  Poatpartum  Braaat 
Engorgamant;  WIthdravval  of  Approval 
of  tha  I  Bbalad  Indication  for 
Poatpartum  Braaat  Engorgamant  In 
Eatrogan-Contalning  Drug  Producta; 
nnalOrdar 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  NoUce. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  estrogen-containing  drugs 
insofar  as  they  are  indicated  for  use  in 
postpartum  breast  engorgement.  The 
basis  for  the  action  is  that  estrogens  are 
not  shown  to  be  safe  for  that  use. 
EFFECTIVE  DATE:  December  17, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  T.  Read,  Center  for  Drug 
Evaluation  and  Research  (HFI>-7),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-594- 
2041. 

SUPPLEMENTARY  INFORMATION:  For  many 
years,  estrogen-containing  drug 
products  were  used  to  suppress 
postpartum  breast  engorgement.  By  the 
1970's,  however,  the  use  of  estrogens 
was  shown  to  be  associated  with  an 
increased  rislc  of  puerperal 
thromboembolism.  Moreover,  estrogen 
dosages  for  the  suppression  of 
postpartiun  breast  engorgement  were 
higher  than  for  other  labeled 
indications.  The  risk  of 
thromboembolism  was  first  evaluated  by 
the  FDA  Obstetrics  and  Gynecology 
Advisory  Committee,  now  called  the 
Advisory  Committee  for  Reproductive 
Health  Drugs  (the  Committee),  on  July 
15  and  16, 1976.  At  that  time,  the 
Committee  recommended  that  estrogen 
drug  producta  indicated  for  the 
suppression  of  postpartum  breast 
engorgement  contain  an  insert  stating 
that  the  risk  of  thromboembolism 
should  be  considered  in  conjunction 
with  the  risk-free  alternative  of  the  use 
of  breast  binding  and  mild  analgesics. 
On  January  31, 1978,  after  additional 
risk  evaluation,  the  Committee  x 

recommended  that  estrogen-containing 
drug  products'  indication  for  the 
suppression  of  postpartum  breast 
engorgement  be  withdrawn. 

In  a  notice  of  opportunity  for  hearing 
(NOOH)  publishecl  in  the  Federal 
Register  of  October  24, 1978  (43  FR 
49564),  the  agency  proposed  to 
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withdl^w  approval  of  all  new  drug 
applications  (NDA's)  for  estrogen- 
containing  drug  products  labeled  for  use 
in  postpartum  breast  engorgement 
approved  either  before  or  after  the  Drug 
Amendments  of  1962  (Pub.  L.  87-781). 
The  NOOH  also  applied  to  any 
identical,  similar,  or  related  drug 
product  whether  or  not  it  was  the 
subject  of  an  NDA.  The  NCX3H  hsted  the 
following  NDA's: 

1.  NDA  0-740;  Di-Ovocylin  Injection 
containing  estradiol  dipropionate;  Ciba 
Pharmaceutical  Ck>.,  Division  Ciba  Ciegy 
Corp..  556  Morris  Ave.,  Summit.  N] 
07901. 

2.  NDA  4-039;  Stilbestrol  Ect. 
containing  diethylstilbestrol;  Eli  Lilly  & 
Co.,  Box  618,  hidianapolis.  IN  46206. 

3.  NDA  4-041;  Stilbestrol  Tablets  and 
Injection  containing  diethylstilbestrol: 
Eli  Lilly  &  Co. 

4.  NDA  4-056;  Stilbestrol  Tablets, 
Injection,  and  Suppositories  containing 
diethylstilbestrol;  E.  R.  Squibb  &  Sons, 
Inc.,  Box  4000,  Princeton,  NJ  08540. 

5.  NDA  4-073;  Stilbestrol  Perles, 
Injection  and  Suppositories  containing 
diethylstilbestrol:  The  Upjohn  Co.,  7171 
Portage  Rd.,  Kalamazoo,  MI  49002. 

6.  NDA  4-782;  Premarin  Tablets 
containing  conjugated  estrogens:  Ayerst 
Laboratories,  Division  of  American 
Home  Products  Corp.,  685  Third  Ave., 
New  York.  NY  10017. 

7.  NDA  4-823;  Estrone  Injection 
containing  estrone;  Abbott  Laboratories, 
14th  and  Sheridan  Rd..  North  Chicago, 
IL  60064. 

8.  NDA  5-159;  Diethylstilbestrol 
Dipropionate  Tablets  containing 
diethylstilbestrol  dipropionate;  Blueline 
Laboratories.  Inc..  302  South  Broadway, 
St.  Louis,  MO  63102. 

9.  NDA  5-233;  Diethylstilbestrol 
Tablets  containing  diethylstilbestrol: 
High  Chemical  Co.,  1760  North  Howard 
St.,  Philadelphia,  PA  19122. 

10.  NDA  5-292;  Estinyl  Tablets 
containing  ethinyl  estradiol;  Schering 
Corp..  Galloping  Hill  Rd..  Kenilworth. 
NJ  07033. 

11.  NDA  7-661;  AE  Tablets  and 
Tylosterone  Tablets  containing 
diethylstilbestrol  and 
methyltestosterone;  EU  Lilly  &  Co. 

12.  NDA  8-099;  Tylosterone  Injection 
containing  diethylstilbestrol  and 
methyltestosterone;  EU  Lilly  &  Co. 

13.  NDA  8-102;  Tace  Tablets  and 
Capsules  containing  chlorotrianisene; 
Merrell-National  Laboratories,  Division 
of  Richardson-Merrell  Inc..  110  East 
Amity  Rd..  Cincinnati.  OH  45215. 

14.  NDA  8-579;  Vallestril  Tablets 
containing  methallenestril;  Searle 
Laboratories,  Division  of  G.  D.  Searle  & 
Co..  Box  5100.  Chicago.  IL  60680. 


15.  NDA  9-^02;  Delestrogen  Injection. 
Delestrogen  4X  Injection,  and 
Delestrogen  2X  Injection  containing 
estradiol  valerate:  E.  R.  Squibb  &  Sons, 
Inc. 

16.  NDA  9-545;  Deladumone 
Injection  containing  testosterone 
enanthate  and  estradiol  valerate:  E.  R. 
Squibb  &  Sons,  Inc. 

17.  NDA  10-597;  Tace- Androgen 
Capsules  containing  chlorotrianisene 
and  methyltestosterone:  Merrell- 
National  Laboratories. 

18.  NDA  11-444;  Tace  Capsules 
containing  chlorotrianisene  and  Tace 
with  Ergonovine  Capsules  containing 
chlorotrianisene  and  ergonovine 
maleate;  Merrell-National  Laboratories. 

19.  NDA  16-235;  Tace  72-Milligram 
Capsule  containing  chlorotrianisene; 
Merrell-National  Laboratories. 

20.  NDA  16-768;  Estrovis  Tablets 
containing  quinestrol;  Warner  Chilcott 
Laboratories,  Division  Warner  Lambert 
Co.,  201  Tabor  Rd.,  Box  W,  Morris 
Plains,  NJ  07950. 

In  response  to  the  NOOH.  Merrell- 
National  Laboratories.  Parke-Davis,  E.  R. 
Squibb  &  Sons,  Inc.,  Byk-Gulden.  Inc.. 
and  the  American  College  of 
Obstetricians  and  Gynecologists  (the 
College)  requested  hearings,  but  the 
firms  voluntarily  agreed  to  remove  the 
indication  from  their  labeling.  Since 
then,  the  College  and  the  firms,  or  their 
respective  successors  in  interest,  have 
withdrawn  their  hearing  requests.  (The 
approvals  of  NDA  7-661,  NDA  8-099, 
and  NDA  9—545  were  withdrawn  in  a 
Federal  Register  notice  of  October  29, 
1998  (63  FR  58053);  the  approval  of 
NDA  10-597  was  withdrawn  in  a 
Federal  Register  notice  of  June  25, 1993 
(58  FR  34466);  the  approval  of  NDA  16- 
768  was  withdrawn  in  a  Federal 
Register  notice  of  March  27. 1996  (61 
FR  13506).) 

Therefore,  for  reasons  stated  in  the 
NOOH  of  October  24.  1978.  as  well  as 
the  reasons  discussed  above,  the 
Director  of  the  Center  for  Drug 
Evaluation  and  Research  hereby 
withdraws  approval  of  any  estrogen- 
containing  drug  product  insofar  as  it  is 
labeled  for  the  suppression  of 
postpartimi  breast  engorgement.  (In  the 
Federal  Register  of  January  17. 1995  (60 
FR  3404).  FDA  withdrew  approval  of 
bromocriptine  mesylate  for  the 
indication  of  the  prevention  of 
physiological  lactation,  i.e.,  postpartum 
breast  engorgement:  today's  action 
means,  therefore,  that  no  product  is 
currently  approved  for  this  indication.) 
This  notice  is  issued  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10(a)(1))  and 
redelegated  to  the  Director  of  the  Center 


for  Drug  Evaluation  and  Research  (21 
CFR  5.82). 

Dated:  November  30, 1998. 
Janet  Woodcock, 

Director,  Center  for  Drug  Evaluation  and 
Research. 

[FR  Doc.  98-33455  Filed  12-16-98:  8:45  am] 
BILUNO  CODE  41«0-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98E-0227] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Silicone  AMO®  ARRAY® 
Multifocal  lOL 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for  Silicone 
AMO®  ARRAY®  multifocal  lOL  and  is 
publishing  this  notice  of  that 
determination  as  required  by  law.  FDA 
has  made  the  determination  because  of 
the  submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks.  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  medical  device. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane.  rm.  1061.  Rockville. 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600-Fishers  Lane. 
Rockville.  MD  20857.  301-827-6620. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  ye£u^ 
so  long  as  the  patented  item  (hiunan 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
em  approval  phase.  For  medical  devices, 
the  testing  phase  begins  with  a  clinical 
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i  I  irestigation  of  the  device  and  runs 
Uatil  the  approval  phase  begins.  The 

Jproval  phase  starts  with  Uie  initial 
omission  of  an  application  to  market 
B  device  and  continues  imtil 
permission  to  market  the  device  is 
gmnted.  Although  only  a  portion  of  a 
regulatory  review  period  may  count 
tp^ard  the  actual  amount  of  extension 
Wfit  the  Commissioner  of  Patents  and 
Trademarks  may  award  (half  the  testing 
phase  must  be  subtracted  as  well  as  any 
tiine  that  may  have  occurred  before  the 
ll^tent  was  issued),  FDA's  determination 
the  length  of  a  regulatory  review 
riod  for  a  medical  device  will  include 
of  the  testing  phase  and  approval 

as  specified  in  35  U.S.C. 
(g)(3)(B). 
iFDA  recently  approved  for  marketing 
e  medical  device  Silicone  AMO® 
AKRAY®  multifocal  lOL.  Silicone 
AMO®  ARRAY®  multifocal  lOL  is 
indicated  for  the  visual  correction  of 
aphakia  in  persons  60  years  of  age  or 
qkler  in  whom  a  cataractous  lens  has 
l^en  removed  and  who  may  benefit 
fit>m  useful  near  vision  without  reading 
aiid  and  increased  spectacle 
ilyiependence  across  a  range  of 
4fetances  where  the  potential  visual 
eisiects  associated  with  multifocality  are 
acceptable.  Subsequent  to  this  approval, 
the  Patent  and  Trademark  Office 
r  9  ceived  a  patent  term  restoration 
a[iplication  for  Silicone  AMO® 
y  lRRAY®  multifocal  lOL  (U.S.  Patent 
Mb.  4,898,461)  fi-om  Vision 
F  marmaceuticals,  L.P.,  and  the  Patent 
and  Trademark  Office  requested  FDA's 
assistance  in  determining  this  patent's 
"gibility  for  patent  term  restoration.  In 
etter  dated  Jime  19, 1998,  FDA 
vised  the  Patent  and  Trademark 
ce  that  this  medical  device  had 
ideigone  a  regulatory  review  period 
d  that  the  approval  of  Silicone  AMO® 
Y®  multifocal  lOL  represented 
t)iie  first  permitted  commercial 
marketing  or  use  of  the  product.  Shortly 
thereafter,  the  Patent  and  Trademark 
Q^ce  requested  that  FDA  determine  the 
net's  regulatory  review  period. 
A  has  determined  that  tne 
plicable  regulatory  review  period  for 
cone  AMO®  ARRAY®  multifocal 
1  is  2,846  days.  Of  this  time,  2,478 
dj^ys  occurred  duiring  the  testing  phase 
althe  regulatory  review  period,  while 
31^  days  occurred  during  the  approval 
phase.  These  periods  of  time  were 
derived  firom  the  following  dates: 

1.  The  date  a  clinicaJ  investigation 
iinrolving  this  device  was  begun: 
N^ember  22. 1989.  The  appficant 
c  ikims  that  the  investigational  device 
ei  emption  (IDE)  required  under  section 
S;  0(g)  of  the  Federal  Food,  Drug,  and 
C  ( ismetic  Act  (the  act)  (21  U.S.C. 


360j(g))  for  human  tests  to  begin  became 
effective  on  June  15. 1989.  However, 
FDA  records  indicate  that  the  IDE  was 
determined  substantially  complete  for 
clinical  studies  to  have  begun  on 
November  22, 1989,  which  represents 
the  IDE  effective  date. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
device  under  section  515  of  the  act  (21 
U.S.C.  360e):  September  3, 1996.  The 
applicant  claims  August  30, 1996,  as  the 
diate  the  premarket  approval  application 
(PMA)  for  Silicone  AMO®  ARRAY® 
multifocal  lOL  (PMA  P960028)  was 
initially  submitted.  However,  FDA 
records  indicate  that  PMA  P960028  was 
submitted  on  September  3, 1996. 

3.  The  date  the  apphcation  was 
approved:  September  5, 1997.  FDA  has 
verified  the  applicant's  claim  that  PMA 
P960028  was  approved  on  September  5, 
1997. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  1,533  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  February  16, 1999,  submit 
to  the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  July  15, 1999,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Kept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
dod^et  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  {wtitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  December  4, 1998. 
Thomas  J.  McGiimis, 
Deputy  Associate  Commissioner  for  Heaith 
Affairs. 

(PR  Doc.  98-33453  Filed  12-16-98;  8:45  am] 
BIUJNQ  COOE  41M-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  9eE-oe40] 

Detannination  of  Reguiatory  Raviaw 
Period  for  Purpoaes  of  Patent 
Extension;  Vitraon® 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Vitreon®  and  is  publishing  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  medical  device. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration. 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-827-6620. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  medical  devices, 
the  testing  phase  begins  with  a  clinical 
investigation  of  the  device  and  rtms 
until  the  approval  phase  begins.  The 
approval  phase  starts  with  the  initial 
submission  of  an  application  to  market 
the  device  and  continues  until 
permission  to  market  the  device  is 
granted.  Although  only  a  portion  of  a 
regulatory  review  period  may  count 
toward  the  actual  amount  of  extension 
that  the  Commissioner  of  Patents  and 
Trademarks  may  award  (half  the  testing 
phase  must  be  subtracted  as  well  as  any 
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time  that  may  have  occurred  before  the 
patent  was  issued),  FDA's  detennination 
of  the  length  of  a  regulatory  review 
period  for  a  medical  device  will  include 
all  of  the  testing  phase  and  approval 
phase  as  specified  in  35  U.S.C. 
156(g)(3)(B). 

FDA  recently  approved  for  marketing 
the  medical  device  Vitreon®.  Vitreon® 
is  indicated  for  use  as  an  intraoperative 
surgical  aid  during  vitreoretinal  surgery 
in  patients  with  primary  and  recurrent 
complicated  retinal  detachments. 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  Office  received  a  patent 
term  restoration  application  for 
Vitreon®  (U.S.  Patent  No.  4,490,351) 
firom  Vitrophage,  hic,  and  the  Patent 
and  Trademark  Office  requested  FDA's 
assistance  in  determining  this  patent's 
eligibihty  for  patent  term  restoration.  In 
a  letter  dated  October  29, 1998,  FDA 
advised  the  Patent  and  Trademark 
Office  that  this  medical  device  had 
undergone  a  regvdatory  review  period 
and  that  the  approval  of  Vitreon® 
represented  the  first  permitted 
commercial  marketing  or  use  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product's  regulatory 
review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Vitreon®  is  2,729  days.  Of  this  time,  603 
days  occurred  during  the  testing  phase 
of  the  regulatory  review  period,  while 
2.126  days  occurred  during  the  approval 
phase.  Tliese  periods  of  time  were 
derived  from  the  following  dates: 

1.  The  date  a  clinical  investigation 
involving  this  device  was  begun:  April 
13. 1990.  The  appUcant  claims  that  the 
investigational  device  exemption  (IDE) 
required  under  section  52G(g)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  360j(g))  for  human 
tests  to  begin  became  effective  on 
November  10, 1989.  However,  FDA 
records  indicate  that  the  IDE  was 
determined  substantially  complete  for 
qlinical  studies  to  have  begim  on  April 
13, 1990,  which  represents  the  IDE 
efiiective  date. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
device  under  section  515  of  the  act  (21 
U.S.C.  360e):  December  6, 1991.  FDA 
has  verified  the  apphcant's  claim  that 
the  premarket  approval  application 
(PMA)  for  Vitreon®  (PMA  P910068)  was 
initially  submitted  December  6, 1991. 

3.  The  date  the  application  was 
approved:  September  30, 1997.  FDA  has 
verified  the  applicant's  claim  that  PMA 
P910068  was  approved  on  September 
30, 1997. 

This  detennination  of  the  regulatory 
review  period  estabUshes  the  maximum 


potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  apphcant  seeks  1 ,826  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  February  16, 1999,  submit 
to  the  Dockets  Management  Branch 
(address  above)  written  conunents  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  July  15, 1999,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
dodcet  number  found  in  brackets  in  the 
heading  of  this  docimient.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  December  4, 1998. 
Thomas  J.  McGinnis, 
Deputy  Associate  Commissioner  for  Health 
Affairs. 

(PR  Doc.  98-33457  Filed  12-6-98;  8:45  am] 
BILUNO  CODE  41M-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Ophthalmic  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee; 
Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Notice. 


This  notice  aimounces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Covnmittee:  Ophthalmic 
Devices  Panel  of  the  Medical  Devices 
Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 


Date  and  Time:  The  meeting  will  be 
held  on  January  12, 1999,  8  a.m.  to  4:30 
p.m. 

Locafio/i:  Corporate  Bldg.,  conference 
room  020B,  9200  Corporate  Blvd., 
Rockville,  MD. 

Contact  Person:  Sara  M.  Thornton, 
Center  for  Devices  and  Radiological 
Health  (HFZ-^60),  Food  and  Drug 
Administration,  9200  Corporate  Blvd.. 
Rockville,  MD  20850,  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12396. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  The  committee  will  discuss, 
make  recommendations,  and  vote  on  a 
premarket  approval  application  (PMA) 
for  intrastromal  corneal  ring  segments 
for  the  correction  of  myopia  fitjm  -1.00 
to  -3.50  diopters  in  patients  having  1.0 
diopter  or  less  of  astigmatism. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  January  8, 1999.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  8:30 
a.m.  and  9  a.m.  on  January  12, 1999. 
Near  the  end  of  the  committee 
deliberations,  a  30-minute  open  public 
session  will  be  conducted  for  interested 
persons  to  address  issues  specific  to  the 
submission  before  the  committee.  Time 
allotted  for  each  presentation  may  be 
limited.  Those  desiring  to  make  formal 
oral  presentations  should  notify  the 
contact  person  before  January  8, 1999, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  December  8, 1998. 
Michael  A.  Friedmaii, 
Deputy  Commissioner  for  Operations. 
[FR  Doc.  98-33352  Filed  12-16-98;  8:45  ami 
BILUNQ  CODE  41M-01-F 
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DEPARTMENT  OF  HEALTH  AND 
MAN  SERVICES 

Ith  Care  Financing  Administration 
ment  Identifier.  HCFA-317] 

Sgency  Information  Collection 
ctivities:  Proposed  Collection; 
Comment  Request 

JNQENCY:  Health  Care  Financing 
Administration,  HHS. 
I   In  compliance  with  the  requirement 
bif  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
^ealth  Care  Financing  Administration 
CFA),  Department  of  Health  and 
uman  Services,  is  publishing  the 
llowing  summary  of  proposed 
llections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  biuden 
estimate  or  any  other  aspect  of  this 
poUection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  fiuictions; 
ik)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
p  e  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
iiiinimize  the  information  collection 
piuden. 

I  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
i|>proved  collection;  Title  of 
fiiforwation  Collection:  State  Medicaid 
Eligibility  QuaUty  Control  (MEQC) 
ampling  Plan  and  Supporting 
egulations  in  42  CFR  431.800-431.865; 
orm  No.:  HCFA-317  (OMB#  0938- 
146);  Use:  MEQC  is  operated  by  the 
tate  Title  XIX  agency  to  monitor  and 
improve  the  administration  of  its 
Medicaid  system.  The  MEQC  system  is 
pased  on  monthly  State  reviews  of 
I  f  edicaid  cases  identified  through 
statistically  reliable  statewide  samples 
f  cases  selected  from  the  eligibility 
lies.  These  reviews  are  conducted  to 
etermine  whether  or  not  the  sampled 
cases  meet  applicable  State  Title  XIX 
eligibihty  requirements.  The  reviews  are 
ajiso  used  to  assess  beneficiary  liabiUty, 
if  any,  and  to  determine  the  amounts 
Oaid  to  provide  Medicaid  services  for 
I  lese  cases;  Frequency:  Semi-annually; 
/  [ffected  Public:  State,  Local,  or  Tribal 
(k)vemment;  Number  of  Respondents: 
1 5;  Total  Annual  Responses:  110;  Total 
4nnual  Hours:  2,640. 

To  obtain  copies  of  the  supporting 
skatement  and  any  related  forms  for  the 
[  iroposed  paperwork  collections 
r  sferenced  above,  access  HCFA's  Web 
i  ite  address  at  http://www.hcfa.gov/ 


regs/prdact95.htm,  or  E-mail  yoiur 
request,  including  your  address,  phone 
number,  OMB  niunber,  and  HCFA 
dociunent  identifier,  to 
Faperwork@hcfa.gov.  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Oflicer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Services, . 
Seciuity  and  Standards  Group,  Division 
of  HCFA  Enterprise  Standards, 
Attention:  Louis  Blank,  Room  N2-14- 
26,  7500  Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 

Dated:  December  7, 1998. 
|ohn  P.  Burke  m, 

HCFA  Reports  Clearance  Officer,  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
IFR  Doc.  98-33423  Filed  12-1&-98;  8:45  am) 

BILUNQ  COOE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healtti  Care  Financing  Administration 
[Document  Identifier  HCFA-R-26q 

Emefgency  Clearance:  Public 
Information  Collection  Requirements 
Submitted  to  the  Office  of  Management 
and  Budget  (OMB) 

In  compUance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Hmnan  Services  (DHHS),  is  pubUshing 
the  following  summary  of  proposed 
collections  for  public  comment.  They 
invite  interested  persons  to  send 
conunents  regarding  this  biu'den 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  of  the  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quaUty, 
utiUty,  and  clarity  of  the  Information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

We  are,  however,  requesting  an 
emergency  review  of  the  information 
collection  referenced  below.  In 
compliance  with  the  requirement  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  we  have 


submitted  to  the  Office  of  Management 
and  Budget  (OMB)  the  following 
requirements  for  emergency  review.  Due 
to  the  unanticipated  event  and  the  fact 
that  this  collection  of  this  information  is 
needed  before  the  expiration  of  the 
normal  time  Umits  under  OMB's 
regulations  at  5  CFR,  Part  1320,  we  are 
requesting  an  emergency  review. 

The  purpose  of  this  submission  is  to 
request  approval  to  collect  information 
from  Internet  users  as  they  exit  from  any 
of  three  web  sites  of  the  I>epartment  of 
Health  and  Human  Services  (DHHS): 
medicare.gov,  4woman.gov,  and 
healthfinder.gov,  which  are  respectively 
provided  by  the  Health  Care  Financing 
Administration,  the  Office  of  Women's 
Health  and  the  Office  of  Disease 
Prevention  and  Health  Promotion 
(ODPHP).  The  latter  two  agencies  are 
within  the  DHHS  Office  of  Public 
Health  and  Science  (OPHS).  Obtaining 
feedback  fitim  users  of  these  web  sites 
is  critical  for  these  three  agencies  so  that 
the  agencies  can  continually  revise  the 
sites  to  respond  to  the  needs  of  the 
public.  As  part  of  the  effort  to  decide 
how  these  web  sites  can  serve  the  public 
best,  we  request  approval  from  OMB  of 
"bounceback"  forms.  Internet  users  will 
fill  out  a  bounceback  form  after  visiting 
any  of  the  web  sites.  They  wrill  compile 
and  study  the  results  of  the  forms  so 
that  the  needs  and  preferences  of  the 
people  who  use  the  web  sites  guide 
futiue  revisions  to  the  web  sites  . 

The  present  request  is  for  OMB 
authorization  to  collect  data  on  the 
reactions  of  users  of  all  three  federally 
mandated  web  sites.  We  will  use  the 
data  to  improve  the  web  sites  so  that  can 
best  serve  the  needs  of  the  users.  The 
designers  of  medicare.gov  will 
introduce  changes  to  their  site  at  various 
times  in  1999.  The  Surgeon  General 
recently  announced  the  4woman.gov 
web  site  on  November  16, 1998.  They 
will  update  and  enhance  the  site  often 
in  the  immediate  future.  The  designers 
of  the  bealthfinder.gov  web  site  are 
preparing  new  sections,  functionaUty, 
and  updates  for  release  March  18, 1999. 
They  request  expedited  review  of  this 
submission  so  that  pending 
enhancements  and  updates  incorporate 
information  collected  from  users.  With 
an  expedited  review,  the  staff  of  these 
web  sites  will  have  findings  in  sufficient 
time  to  guide  the  revisions  planned  for 
the  sites.  Without  receiving  feedback 
from  users  of  these  sites,  the  developers 
of  the  sites  would  have  little 
information  fit>m  the  perspective  of 
actual  users  to  guide  the  changes. 
Besides  the  need  for  having  feedback  to 
cany  out  anticipated  changes  in  the  web 
sites,  each  of  the  three  World  Wide  Web 
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sites  was  created  through  Federal  law 
and  requires  a  systematic  assessment. 

One  provision  under  the  1997 
Balanced  Budget  Act  (Pub.  L.  105-33) 
estabUshed  that  we  provide  information 
to  Medicare  beneficiaries  to  promote 
informed  choice  on  their  expanded 
health  care  options.  One  activity  for 
widely  disseminating  information  on 
coverage  options,  which  they  required, 
was  the  creation  of  "an  Internet  site 
through  which  individuals  may 
electronically  obtain  information  on 
such  options  and  Medicare+Choice 
(M-t-C)  plans  in  states  that  they  offer 
M+C  plans."  As  a  result,  the 
medicare.gov  site  was  created  to  provide 
Medicare  beneficiaries,  their  caregivers, 
and  partners  with  an  official  source  for 
Medicare  information  on  the  Internet. 
Comprehensive  information  for 
Medicare  beneHciaries  and  anyone 
involved  in  helping  them  with  their 
health  care  decisions  is  available  on  the 
medicare.gov  web  site;  critical  topics 
include:  managed  care  and  the 
"Medicare-fChoice"  options;  contact 
information;  pubUcations  in  dual 
languages  (English  and  Spanish); 
preventive  services  now  available; 
detecting  and  reporting  fraud  and  abuse; 
and  data  on  nursing  homes.  We  need  to 
receive  quick  feedback  from 
beneficiaries  and  partners  about  the 
content  of  the  site  to  ensure  that  we  are 
meeting  their  needs  and  whether  the 
site  functions  well.  Given  that  we  have 
recently  launched  the  National 
Medicare  Education  campaign  and 
given  that  beneficiaries  in  only  five  pilot 
states  received  the  Medicare  &  You 
Handbook  and  have  access  to  1-800 
Medicare,  without  an  expedited 
clearance,  we  would  be  imable  to  make 
quick  changes  to  the  medicare.gov  web 
site  to  ensure  that  it  is  meeting  the 
information  needs  of  beneficiaries  and 
those  acting  on  their  behalf  in  the  non- 
pilot  states.  In  addition,  we  need  to 
quickly  learn  whether  the  World  Wide 
Web  is  an  effective  method  for 
delivering  information  to  Medicare 
beneficiaries.  The  Internet  site  is  one  of 
three  methods  mandated  by  the  1997 
BBA  for  disseminating  information  in 
the  National  Medicare  Education 
campaign;  therefore,  receiving  feedback 
in  the  most  expedient  way  is  critical  not 
only  from  beneficiaries  but  our  agents, 
partners,  regional  offices  and 
congressional  offices  as  well.  In  the  first 
(out  days  of  operation  the  bounceback 
form  for  the  Medicare  &  You  Handbook 
page  on  the  Internet  elicited  more  than 
800  responses.  This  type  and  level  of 
immediate  feedback  are  critical  to  gauge 
reaction  to  the  national  information 
strategy.  With  such  quick  feedback,  we 


can  revise  and  revamp  the  web  site 
accordingly.  If  the  web  site  is  not 
providing  information  in  a  format  that  is 
easy  to  imderstand  and  use,  this  could 
result  in  harm  to  Medicare  beneficiaries, 
especially  if  they  cannot  find  or 
understand  critical  information.  Thus, 
we  need  a  quick  turnaround  from  users 
of  the  site  through  expedited  clearance. 

The  Office  of  Public  Health  and 
Science's  Office  of  Women's  Health  first 
received  funding  for  the  establishment 
of  the  National  Women's  Health 
Information  Center  (NWHIC)  through 
the  Senate  Appropriations  Committee 
report  accompanying  the  FY'96  Labor- 
DHHS-Education  spending  bill.  Funding 
for  the  NWHIC  has  continued  without 
interruption  since  then,  showing  the 
ongoing  commitment  to  the  NWHIC. 
The  web  site  4woman.gov  is  an 
important  part  of  the  NWHIC.  With  the 
recent  annoiuicement  of  the 
4woman.gov  web  site  by  the  Surgeon 
General,  women  and  others  now  have  a 
major  resource  for  finding  information 
concerning  women's  health  issues, 
including  research  findings  on  diseases 
and  the  latest  legislation  to  improve 
women's  health.  An  expedited  clearance 
for  setting  up  a  bounceback  form  for  this 
web  site  will  provide  information  on  the 
utiUty  of  the  information  provided  to 
women,  researchers  and  providers. 
SoUcitation  of  rapid  feedback  from  users 
of  the  4woman.gov  web  site  will  guide 
pending  development  of  which  issues 
women  and  their  providers  find 
beneficial.  Healthfinder.gov  is  the  world 
wide  web  extension  of  the  National 
Health  Information  Center  (NHIC), 
which  was  mandated  by  Congress  in 
1976  as  part  of  the  National  Consumer 
Health  Information  and  Health 
Promotion  Act  (Pub.L.  94-317),  and  has 
been  in  continuous  operation  since 
then.  As  a  national  referral  source  and 
a  site  that  responds  to  information 
requests,  the  developers  of 
healthfinder.gov  need  to  know  how 
valuable  those  referrals  are  to  be  certain 
of  doing  no  harm  and  keeping  the 
content  topical.  For  healthfinder.gov.  a 
heavily-used  web  site  that  produces 
reliable  health  information  for  the 
consiuner,  feedback  fix>m  the  users  of 
the  web  site  will  be  used  to  enhance  and 
update  the  web  site  quickly  to  best  serve 
the  needs  of  the  users.  The  most  recent 
expansion  to  the  healthfinder.gov  web 
site  was  in  April  1998  and  to  ensure  that 
the  site  is  meeting  the  needs  of  its  users, 
it  is  critical  to  solicit  feedback  bom 
users  prior  to  upcoming  changes  and 
enhancements  of  the  web  site  scheduled 
in  1999. 

HCFA  is  requesting  OMB  review  and 
approval  of  this  collection  within  eleven 
working  days,  with  a  180-day  approval 


period.  They  will  accept  written' 
comments  and  recommendations  from 
the  public  if  received  by  the  individual 
designated  below,  within  ten  working 
days  of  publication  of  this  notice  in  the 
Federal  Register. 

During  this  180-day  period,  HCFA 
will  pursue  OMB  clearance  of  this 
collection  as  stipulated  by  5  CFR.1320. 

Type  of  Information  Collection 
Request:  New  Collection. 

Title  of  Information  Collection: 
Collection  of  Assessment  Information 
on  Three  Federal  Government  Web 
Sites:  www.medicare.gov. 
www.4woman.gov,  and 
www.healthfinder.gov. 

Form  Nos.:  HCFA-R-268. 

Use:  The  purpose  of  the  bounceback 
forms  is  to  provide  feedback  to  the 
government  agencies  that  provide  the 
web  sites.  The  information  collected 
through  the  bounceback  forms  will  be 
used  with  other  information  collected 
about  the  web  sites  through  focus 
groups,  interviews,  and  expert 
evaluations.  The  combined  information 
will  guide  future  improvements  to  the 
web  sites.  Currently,  there  is  no  plan  to 
distribute  the  information,  other  than 
through  pubUc  health,  medical,  or  other 
professional  journals,  in  which  we  may 
report  the  results. 

Frequency:  Users  will  have  the 
opportunity  to  complete  the  bounceback 
form  whenever  they  exit  the  web  site. 

Affected  Public:  Individuals  or 
households.  Medicare  beneficiaries, 
family  members  of  beneficiaries,  health 
professionals  or  providers,  researchers, 
employees  of  an  insurer,  HMO  or 
Managed  Care  organization,  and  Federal 
Government. 

Number  of  Respondents:  212,185; 

Total  Annual  Responses:  212,185  in 
first  year,  636,55  after  that; 

Total  Annual  Hours:  21,221; 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm.  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  HCFA 
docimient  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 

They  invite  interested  persons  to  send 
comments  regarding  the  burden  or  any 
other  aspect  of  these  collections  of 
information  requirements.  However,  as 
noted  above,  they  must  mail  comments 
on  this  information  collection  and 
record  keeping  requirements  and/or 
faxed  to  the  designee  referenced  below, 
within  ten  work^g  days  of  publication 
of  this  collection  in  the  Federal 
Registen 
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Health  Care  Financing  Administration, 
Office  of  Information  Services, 
Security  and  Standards  Group. 
Division  of  HCFA  Enterprise 
Standards.  Room  N2-14-26,  7500 
Security  Boulevard,  Baltimore,  MD 
21244-1850.  Fax  Number:  (410)  786- 
0262,  Attn:  Louis  Blank  HCFA-R-268 
and, 

( )£Bce  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building.  Washington.  DC 
20503.  Fax  Number:  (202)  395-6974 
or  (202)  395-5167.  Attn:  AUison 
Herron  Eydt.  HCFA  Desk  Ofiicer. 

Dated:  December  7, 1998. 
Pbhii  P.  Burke  m, 

kCFA  Reports  Cieamnce  Officer,  HCFA. 
Office  of  Information  Services  Security  and 
Standaixis  Group,  Division  of  HCFA 
Enterprise  Standards. 

(PR  Doc.  98-33422  Filed  12-16-98;  8:45  am] 
ttLUNG  CODE  4120-«»-P 


Department  of  health  and 
puman  services 

ilth  Can  Financing  Administration 

iment  IdentifieR  HCFA-R-206  A 
|CFA-A-20e] 

Imergency  Clearance:  Public 
ftformation  Collection  Requirements 
^ukNnltted  to  the  Office  of  Management 
Id  Budget  (0MB) 

agency:  Health  Care  Financing 
u  kdministration,  HHS. 

In  compliance  with  the  requirement 
df  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
pluman  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment, 
uiterested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
qoUection  of  information,  including  any 
3f  the  following  subjects:  (1)  The 
[jecessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
ik)  the  acciu-acy  of  the  estimated 
mirden;  (3)  ways  to  enhance  the  quality, 
Utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
^tomated  collection  techniques  or 
pither  forms  of  information  technology  to 
ttiinimize  the  information  collection 
]|urden. 

We  are.  however,  requesting  an 
jknergency  review  of  the  Information 
collections  referenced  below.  In 
:  omphance  with  the  requirement  of.      . 


section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  we  have 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  the  following 
requirements  for  emergency  review.  We 
are  requesting  an  emergency  review 
because  the  collection  of  this 
information  is  needed  before  the 
expiration  of  the  normal  time  limits 
under  OMB's  regulations  at  5  CFR,  Part 
1320.  This  is  necessary  to  ensure 
compliance  with  section  111  of  HIPAA 
necessary  to  implement  congressional 
intent  with  respect  to  guaranteeing 
availabiUty  of  individual  health 
insurance  coverage  to  certain 
individuals  with  prior  group  coverage. 
^  We  cannot  reasonably  comply  with  the 
normal  clearance  procedures  because 
pubUc  harm  is  likely  to  result  because 
ehgible  individuals  will  not  receive  the 
health  insurance  protections  under  the 
statute. 

HCFA  is  requesting  OMB  review  and 
approval  of  this  collection  by  12/31/98. 
with  a  180-day  approval  period.  Written 
comments  and  recommendations  will  be 
accepted  from  the  public  if  received  by 
the  individuals  designated  below  by  12/ 
29/98.  During  this  180-day  period,  we 
will  publish  a  separate  pMleral  Register 
notice  announcing  the  initiation^f  an 
extensive  60-day  agency  review  and 
public  conmient  period  on  these 
requirements.  We  will  submit  the 
requirements  for  OMB  review  and  an 
extension  of  this  emergency  approval. 

(1)  Type  of  Information  Collection 
Request:'Revision  of  a  currently 
approved  collection; 

Title  of  Information  Collection: 
Information  Collection  Requirements 
Referenced  in  HIPAA  for  the  Individual 
Market  and  Supporting  Regulations  in 
45  CFR  Section  148; 

Form  No.:  HCFA-R-205  (OMB# 
0938-0703); 

Use:  These  information  collection 
requirements  help  ensure  access  to  the 
individual  insurance  market  for  certain 
individuals  and  allows  the  States  to 
implement  their  own  program  to  meet 
the  HIPAA  requirements  for  access  to 
the  individual  market.  The  information 
collection  requirements  outlined  in  this 
document  are  necessary  for  issuers  and 
States  to  ensure  individuals  receive 
protection  imder  section  111  of  HIPAA. 

Frequency:  On  occasion; 

Affected  Public:  Business  or  other  for- 
profit.  Individuals  or  Households,  Not- 
for-profit  institutions.  Federal 
Government,  and  State,  Local  or  Tribal 
Government; 

Number  of  Respondents:  1,365; 

Total  Annual  Responses:  3,000,000; 

Total  Annual  Hours:  670,000. 


(2)  Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection; 

Title  of  Information  Collection: 
Information  Collection  Requirements 
Referenced  in  HIPAA  for  the  Group 
Market  and  Supporting  Regulations  in 
45  CFR  Section  146; 

Form  No.:  HCFA-R-206  (OMB# 
0938-0702); 

Use:  This  regulation  and  related 
information  collection  requirements 
will  ensure  that  group  health  plans 
provide  individuals  with 
documentation  necessary  to 
demonstrate  prior  creditable  coverage, 
and  the  group  health  plans  notify 
individuals  of  their  special  enrollment 
rights  in  the  group  health  insurance 
market. 

Frequency:  On  occasion; 

Affected  Public:  Business  or  other  for- 
profit.  Individuals  or  Households,  Not- 
for-profit  institutions.  Federal 
Government,  and  State,  Local  or  Tribal 
Government; 

Number  of  Respondents:  2.400; 

Total  Annual  Responses:  43.268.400; 

Total  Annual  Hours:  2,561 ,200. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  to  Paperwork@hcfa.gov,  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326. 

Interested  persons  are  invited  to  send 
comments  regarding  the  burden  or  any 
other  aspect  of  these  collections  of 
Information  requirements.  However,  as 
noted  above,  comments  on  these 
Information  collection  and 
recordkeeping  requirements  must  be 
mailed  and/or  faxed  to  the  designees 
referenced  below,  by  12/29/98: 

Health  Care  Financing  Administration. 
Office  of  Information  Services. 
Security  and  Standards  Group. 
Division  of  HCFA  Enterprise 
Standards.  Attention:  Dawn 
Willinghan.  Room  N2-14-26.  7500 
Security  Boulevard,  Baltimore. 
Maryland  21244-1850 

and 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  10235.  New  Executive 
Office  Building.  Washington.  EXI 
20503.  Fax  Number:  (202)  395-6974 
or  (202)  395-5167.  Attn:  Allison 
Herron  Eydt.  HCFA  Desk  Officer. 
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Dated:  December  7, 1998. 
John  P.  Burke  m. 

HCFA  Reports  Clearance  Officer,  HCFA  Office 

of  Information  Services  Security  and 

Standards  Group,  Dvision  of  HCFA  Enterprise 

Standards. 

(FR  Doc.  98-33426  Filed  12-16-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[HCFA-1061-N] 

RIN  0938-AJ33 

Medicare  Program;  Meeting  of  the 
Competitive  Pricing  Advisory 
Committee 

AGENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  Notice  of  a  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)  of  the  Federal  Advisory  Committee 
Act,  this  notice  announces  a  public 
meeting  of  the  Competitive  Pricing 
Advisory  Committee  (the  CPAC)  on 
January  6,  1999.  Section  4012  of  the 
Balanced  Budget  Act  of  1997  required 
the  Secretary  of  the  Department  of 
Health  and  Human  Services  (the 
Secretary)  to  create  the  CPAC.  The 
CPAC  meets  periodically  and  makes 
recommendations  to  the  Secretary 
concerning  the  designation  of  areas  for 
inclusion  in  the  Medicare+Choice 
competitive  pricing  demonstration 
project  and  suggests  appropriate 
research  designs  for  implementing  the 
project. 

DATES:  The  meeting  is  scheduled  for 
January  6, 1999,  from  9  a.m.  until  5:30 
p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Omni  Shoreham  Hotel,  2500  Calvert 
Street,  NW.,  Washington,  DC  20008. 
FOR  FURTHER  INFORMATION  CONTACT:  Lu 
Zawistowich,  Sc.D.,  Executive  Director, 
Competitive  Pricing  Advisory 
Committee,  Health  Care  Financing 
Administration,  7500  Security 
Boulevard  C4-14-17,  Baltimore, 
Maryland  21244-1850,  (410)  786-6451. 
SUPPLEMENTARY  INFORMATION:  Section 
4011  of  the  Balanced  Budget  Act  of 
1997,  (BBA)  (Public  Law  105-33) 
required  the  Secretary  of  the 
Department  of  Health  and  Human 
Services  (the  Secretary)  to  establish  a 
demonstration  project  imder  which 
payments  to  Medicare+Choice 
organizations  in  designated  areas  are 
determined  in  accordance  with  a 
competitive  pricing  methodology.  In 
addition,  section  4012  of  the  BBA 


required  the  Secretary  to  appoint  a 
Competitive  Pricing  Advisory 
Committee  (the  CPAC)  to  meet 
periodically  to  make  recommendations 
to  the  Secretary  concerning  the 
designation  of  areas  for  inclusion  in  the 
project  and  appropriate  research  designs 
for  implementing  the  project. 

The  CPAC  consists  of  15  individuals 
who  are  independent  actuaries;  experts 
in  competitive  pricing  and  the 
administration  of  the  Federal  Employees 
Health  Benefit  Program;  and 
representatives  of  health  plans,  insurers, 
employers,  imions,  and  beneficiaries.  In 
accordance  with  section  4012(a)(5)  of 
the  BBA,  the  CPAC  shall  terminate  on 
December  31,  2004. 

The  CPAC  held  its  first  meeting  on 
May  7, 1998,  its  second  meeting  on  June 
24  and  25, 1998,  its  third  meeting  on 
September  23  and  24,  1998,  and  its  . 
fourth  meeting  on  October  28,  1998.  The 
CPAC  members  are:  James  Cubbin, 
Executive  Director,  General  Motors 
Health  Care  Initiative;  Robert  Berenson, 
M.D.,  Director,  Center  for  Health  Plans 
and  Providers,  HCFA;  John  Bertko.  CEO 
and  Senior  Actuary,  PM-Squared  Inc.; 
Dave  Durenberger,  Senior  Health  Policy 
Fellow,  University  of  St.  Thomas  and 
Founder  of  Public  Policy  Partners;  Gary 
Goldstein,  M.D.,  CEO,  The  Oschner 
Clinic;  Samuel  Havens,  Healthcare 
Consultant  and  Chairman  of  Health 
Scope/United;  Margaret  Jordan, 
Healthcare  Consultant  and  CEO,  The 
Margaret  Jordan  Group;  Chip  Kahn, 
CEO,  The  Health  Insurance  Association 
of  America;  Cleve  Killingsworth, 
President,  Health  Alliance  Plan;  Nancy 
Kichak,  Director,  Office  of  Actuaries, 
Office  of  Personnel  Management;  Len 
Nichols,  Principal  Research  Associate, 
The  Urban  Institute;  Robert  Reischauer, 
Senior  Fellow,  The  Brookings  Institute; 
John  Rother,  Director,  Legislation  and 
Public  Policy,  American  Association  of 
Retired  Persons;  Andrew  Stem, 
President,  Service  Employees 
International  Union,  AFL-QO;  and  Jay 
Wolfson,  Director,  The  Florida 
Information  Center,  University  of  South 
Florida.  The  Chairperson  is  James 
Cubbin  and  the  Co-Chairperson  is 
Robert  Berenson,  M.D. 

The  agenda  for  the  January  6, 1999, 
meeting  will  include  a  discussion  and 
selection  of  demonstration  sites  and  the 
approval  of  the  Final  Recommendation 
Report  to  the  Secretary. 

Individuals  or  organizations  that  wish 
to  make  5-minute  oral  presentations  on 
the  agenda  issues  should  contact  the 
Executive  Director  by  12  noon, 
December  30, 1998,  to  be  scheduled. 
The  number  of  oral  presentations  may 
be  limited  by  the  time  available.  A 
written  copy  of  the  oral  remarks  should 


be  submitted  to  the  Executive  Director 
no  later  than  12  noon,  January  4, 1999. 

Anyone  who  is  not  scheduled  to 
speak  may  submit  written  comments  to 
the  Executive  Director  by  12  noon, 
January  4, 1999.  The  meeting  is  open  to 
the  public,  but  attendance  is  limited  to 
the  space  available. 

(Section  4012  of  the  Balanced  Budget  Act  of 
1997,  Public  Law  105-33  (42  U.S.C.1395w-23 
note)  and  section  10(a)  of  Public  Law  92-463 
(5  U.S.C.  App.2,  section  10(a)) 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  December  11, 1998. 
Nancy-Ann  Min  DeParle, 
Administrator,  Health  Care  Financing 
Administration. 

IFR  Doc.  98-33383  Filed  12-16-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

Program  Exclusions:  November  1998 

AGENCY:  Office  of  Inspector  General, 

HHS. 

ACTION:  Notice  of  program  exclusions. 

During  the  month  of  November  1998, 
the  HHS  Office  of  Inspector  General 
imposed  exclusions  in  the  cases  set 
forth  below.  When  an  exclusion  is 
imposed,  no  program  payment  is  made 
to  anyone  for  any  items  or  services 
(other  than  an  emergency  item  or 
service  not  provided  in  a  hospital 
emergency  room)  furnished,  ordered  or 
prescribed  by  an  excluded  party  under 
the  Medicare,  Medicaid,  and  all  Federal 
Health  Care  programs.  In  addition,  no 
program  payment  is  made  to  any 
business  or  facility,  e.g.,  a  hospital,  that 
submits  bills  for  payment  for  items  or 
services  provided  by  an  excluded  party. 
Program  beneficiaries  remain  free  to 
decide  for  themselves  whether  they  will 
continue  to  use  the  services  of  an 
excluded  party  even  though  no  program 
payments  v\rill  be  made  for  items  and 
services  provided  by  that  excluded 
party.  The  exclusions  have  national 
effect  and  also  apply  to  all  Executive 
Branch  procurement  and  non- 
procurement  programs  and  activities. 


Subject,  city,  state 


Effective 
date 


PROGRAM-RELATED  CONVICTIONS 


AFROOZ,  NADER  

VIENNA,  OH 
ASONYE.  MARSHALL  G 


12/20/1998 
12/20/1998 
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Subject,  city,  state 


ST  ALBANS.  NY 

ATKINS,  FLOYD  JR  

j  MISSION.  TX 

BENN,  PETER  D  

1  JACKSONVILLE.  FL 
toYKIN.  FILLISE  DENESE  . 

DECATUR.  GA 
PSENHAUER.  WILLIAM  E  .. 
:   BALDWIN  HARBOR.  NY 
0ALES,  ALESIA  SOLOMON 
'   AUSTELL.  GA 
GRIFFIN.  MARY  BERNA- 

DETTE 

BEAUMONT.  TX 
MENRY.  CLAUDIE  M 
I  COLUMBUS.  OH 
MPHREY.  JOHN 

CENTREVILLE.  IL 

ENS.  AMADOR  E  , 

MIAMI.  FL 
NN.  MILLARD  F  

CAMERON.  MO 

lARTINEZ.  IVANHOE  

MIAMI,  FL 

ICMANUS.  LINDA , 

PARMA  HEIGHTS.  OH 

lORENO-TORRES.  EDWIN 

COAMO,  PR 

UNCRIEF,  KIM  IVAN 

NORMAN,  OK 
NEAL.  ROBERT  GORDON  .. 

FRIDLEY,  MN 
REZ-MEDINA,  JOSE  A  .... 

MIAMI,  FL 
RROTTA.  ROSEMARY  L 

LONG  BEACH,  NY 

PIKE.  ALBERT  D 

I    BOSTON,  MA 

PINE,  MICHAEL  JOSEPH  .... 

ROSEBURG,  OR 
PINKNEY,  RHONDA  SOLO- 
MON 

AUSTELL,  GA 
^EMSON.  ELMER  E 

RICHMOND.  VA 
^EVIS.  TERRANCE  FRANK- 
UN 

SAPULPA.  OK 
SCHOOLER.  MICHAEL  W 
i   ATLANTA.  GA 
SOLOMON,  VANESSA  D  .. 

COLLEGE  PARK,  GA 
SOLOH^N,  DOROTHY  R  . 
I   ATLANTA,  GA 
Sn'ERNBERG,  DAVID  ED- 

WARD 

LEAVENWORfH.'KS 
TWETFORD.  NANCY 

DENTON,  TX 
VARANI,  IGNACIO 

MIAMI.  FL 

white.  verlyn 

1  centreville.il 
wiluams,  james  p 

'    MILWAUKEE,  Wl 

VANES,  LUIS  MARIO 

MIAMI,  FL 


Effective 
date 


12/20/1998 
12/20/1998 
12/20/1998 
12/20/1998 
12/20/1998 

12/20/1998 
12/20/1998 
12/20/1998 
12/20/1998 
12/20/1998 
12/20/1998 
12/20/1998 
12/20/1998 
12/20/1998 
12/20/1998 
12/20/1998 
12/20/1998 
12/20/1998 
12/20/1998 

12/20/1998 
12/20/1998 

12/20/1998 
12/20/1998 
12/20/1998 
12/20/1998 

12/20/1998 
12/20/1998 
12/20/1998 
12/20/1998 
12/20/1998 
12/20/1998 


PELONY  CONVICTION  FOR  HEALTH  CARE 
FRAUD 


Jo\ 


DRIGUEZ.  LAURA  DIAZ 
PIRTLEVILLE.  AZ 
aMMONS,  DORIS  


12/20/1998 
12/20/1998 


Subject,  city,  state 


EUGENE.  OR 


Effective 
date 


FELONY  CONTROL  SUBSTANCE 
CONVICTION 


HESS.  ARTHUR  P  

PORT  CLINTON.  OH 


12/20/1998 


PATIENT  ABUSE/NEGLECT  CONVICTIONS 


AGYEMAN.  NETTIE  MAE  

JONES,  OK 
ALDRICH,  EDITH  N  

LYMAN,  NH 
BEAR,  KENNETH  WAYNE  

OKMULGEE,  OK 
BRITT,  RACHEL 

BROOKHAVEN,  MS 
BURKETT,  CHARLENE  KAY  ... 

TULSA,  0K_ 
CHISLER,  JAMES  T 

AKRON,  OH 
COLLINS.  BETTY 

ROLAND.  OK 
CRENSHAW.  MARY  L  

FAIRFIELD.  TX 
CYPHERS.  ELIZABETH  ANN  .. 

ARDMORE,  OK 
DAVIS.  CHARLES  WAYNE 

RIDGELAND.  MS 
DODD.  CECIL 

HARRIMAN.  TN 
DURANT,  KATRINA  KARLENE 

WILBURTON.  OK 
EDWARDS.  AQUINNITTA 

LOUISE  

SACRAMENTO.  CA 
EMANUEL.  GWEN  

MARION.  OH 
FLICK.  MELISSA  A  

GLENWOOD  CITY.  Wl 
HUTCHINSON.  MARIA  

FOSTORIA.  OH 
HUTTO.  ADRIAN  W  

SIOUX  CITY.  lA 
JARVIS.  DARLENE  M 

CLAREMONT,  NH 
JOHNSON,  HOPE  W  

TOLEDO,  OH 
JONES,  PATRICE  

BATON  ROUGE,  LA 
KING.  JODY  LEE  

TEMPE.  AZ 
LEARY.  JOhN  MARK 

UTTLE  ROCK.  AR 
LEE,  MARILYN  L 

CINCINNATI.  OH 
MIRZA.  MUNEER  MOHAM- 
MED   

AKRON.  OH 
MORENO.  DANIEL  DIZON  

SAN  JOSE.  CA 
MORINVILLE.  ELSA 

BROOKLYN.  NY 
MURPHY.  RAMONA  

HUNTINGTON,  NY 
PURIFOY,  MARGARET  

MIDWEST  CITY.  OK 
RIVERS,  PATRICIA 

SYRACUSE.  NY 
RODOLPHE,  KEVIN  PETER  .... 

PHOENIX,  AZ 
SUITOR,  MELANIE  


Subject,  city,  state 

Effective 
date 

UNCOLN.  Rl 
VIEIRA.  ELVIRA  

WARREN,  Rl 
WASHINGTON,  THELMA  M  .... 

MARIANNA.  AR 
WILLIAMS.  JOHN  K  

12/20/1998 
12/20/1998 
12/20/1998 

PAWTUCKET.  Rl 

WRIGHT.  CALVIN  

MINNEAPOLIS.  MN 

^2J20l^996 

12/20/1998     CONTROLLED  SUBSTANCE  CONVICTIONS 


12/20/1998     SAVOCA.  ANTHONY  ... 

WESTLAKE.  OH 
12/20/1998     SONNIE.  CLIFFORD  M 

MEDINA.  OH 
12/20/1998 


12/20/1998 
12/20/1998 


12/20/1998 
12/20/1998 
12/20/1998 
12/20/1998 
12/20/1998 
12/20/1998 
12/20/1998 
12/20/1998 

12/20/1998 
12/20/1998 
12/20/1998 
12/20/1998 
12/20/1998 
12/20/1998 
12/20/1998 
12/20/1998 
12/20/1998 
12/20/1998 
12/20/1998 

12/20/1998 
12/20/1998 
12/20/1998 
12/20/1998 
12/20/1998 
12/20/1998 
12/20/1998 
12/20/1998 


UCENSE  REVOCATKm/SUSPENSION/ 
SURRENDERED 


ADLY.  CAMRAN  G 

12/20/1998 

LAFAYETTE.  LA 

ARULPRAGASAM,  ROHAN  S 

12/20/1998 

SALT  LAKE  CITY.  UT 

BABCOCK,  DAPHNE  M  

12/20/1998 

CARLINVILLE.  IL 

BAILEY,  GORDON  A  

12/20/1998 

ZANESVILLE.  OH 

BARNES,  BRIGID 

12/20/1998 

QUINCY,  CA 

BARNETT.  NANCY  B 

12/20/1998 

LAUREL.  MS 

BERK.  CHARLES  ALLEN  

12/20/1998 

IRVINE.  CA 

BLACKMAN,  SHARON  TANYA 

12/20/1998 

CAMPBELL.  CA 

BLANCETT.  EDWARD  

12«V1998 

HENDERSON.  NV 

BOLAND.  GREGORY  HAROLD 

12^1/1998 

CANYON  CITY.  CO 

BOYULS.  CECIL  L  

12/20/1908 

CARLSBAD.  CA 

BRAY.  RHONDA  

12/20/1998 

lUKA.  MS 

BRINKLEY  BEN  PAUL 

12/20/1998 

MERIDAN.  MS 

BRITSCH.  KIMBERLY 

12/20/1998 

LAS  VEGAS,  NV 

BROGAN,  KAY  MARIE  

12/20/1998 

SAN  FRANCISCO,  CA 

CARTER.  BERNICE  

12/20/1998 

CHICAGO.  IL 

CARTER,  JUUE  

12/20/1998 

LAS  VEGAS,  NV 

CASTRO.  ORLANDO  R  

12/20/1998 

E  UVERPOOL.  OH 

CAUSEY.  MICHAEL 

12«V1998 

JACKSON,  MS 

CHILDRESS.  DIANA  M 

12/20/1998 

CHICAGO.  IL 

CLARK.  LEE  DALE  

12/20/1998 

ROSAMOND.  CA 

COLHOUER.  ROBERTA  SUE 

12/20/1998 

SONOMA,  CA 

COOK,  BARBARA  SANDY  

12/20/1998 

COVINA,  CA 

COUNTS,  DEBRA  J/VNE 

12/20/1998 

MODESTO.  CA 

DARROW.  JOHN  CROSBY  

12/20/1998 

NEWINGTON,  CT 

DAVIS  ROBERTS  

12/20/1998 

HARAN,  KY 

DEPO.  RHONDA  LEE  

12/20/1998 
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Subject,  city,  state 

Effective 
date 

CICERO,  NY 

DIFATTA,  ANTHONY  S 

12/20/1998 

PHOENIX,  AZ 

DOMINGUEZ,  ELIS 

12/20/1948 

LOS  ANGELES.  CA 

DOOLITTLE,  CHERYL  ALLEN 

12/20/1998 

AMORY.  MS 

DYESS,  ANGELA  

12/20/1998 

PRENTISS.  MS 

EAQUINTA.  CITERIS  PETO  .... 

12/20/1998 

HELPER.  UT 

FARNUM.  TONIA  L  

12/20/1998 

OGDEN.  IL 

FINERTY.  EDWARD  JAMES  ... 

12/20/1998 

SANTA  ROSA,  CA 

FLOYD.  KIMBERLY 

12/20/1998 

CLINTON,  MS 

FLY.  TONYA  CHRISTINA  

12/20/1998 

RENO.  NV 

FRANKOWSKI.  ARMELLA 

12/20/1998 

MOKENA.  IL 

GALLUZ2I.  VINCENT  NICH- 

OLAS  

12/20/1998 

SOLEDAD.  CA 

GARLIPP.  THOMAS  FRED- 

ERICK   

12/20/1998 

LA  JOLLA,  CA 

GEIGER,  PATRICIA  SIMMONS 

12/20/1998 

BOLTON.  MS 

GEORGE.  HILDA  

12/20/1998 

SPARKS,  NV 

GILL,  VIRGINIA  ROSE 

12/20/1998 

LAGUNA  NIGUEL,  CA 

GREALIS,  CHARLES  

12/20/1998 

HENDERSON.  NV 

GREINER.  SCOT  ANDREW  .... 

12/20/1998 

LIVERMORE,  CA 

HALL,  CLAUDIA  

12/20/1998 

CORVALIS,  OR 

HARGETT,  JOHN  M 

12/20/1998 

VAN  ALSTYNE,  TX 

HARLEY,  JULIE  RUTH  

12/20/1998 

DARIEN,  IL 

HARRELL,  PEGGY  ANN 

12/20/1998 

STOCKTON,  CA 

HARVEY,  PENNY 

12/20/1998 

COAL  VALLEY,  IL 

HAWKINS.  CONNIE  

12/20/1998 

CARMI.  IL 

HAYMAN,  JACKSON  C 

12/20/1998 

GEORGETOWN,  MA 

HELBERG,  KARIN  1  

12/20/1998 

ARLINGTON,  MA 

HESTER.  CAROLYN 

12/20/1998 

RENO,  NV 

HOLMES,  VANESSA  B 

12/20/1998 

JACKSON.  MS 

HOLT,  PATRICIA 

12/20/1998 

GAUTIER,  MS 

HOPKINS,  GLORIA  Y  

12/20/1998 

CLEARWATER,  FL 

HORNOCKER.  KATHREN  K  .... 

12/20/1998 

HIAWATHA.  lA 

HORSLEY,  HEIDI  CHAR- 

LOTTE   

12/20/1998 

LUBBOCK.  TX 

HOWELL,  MARY  ANN  

12/20/1998 

MT  LAUREL.  NJ 

HUTTON.  THOMAS  J  

12/20/1998 

TOLEDO,  OH 

HUTTON'S  PHARMACY  

12/20/1998 

TOLEDO.  OH 

JEBBETT.  DARRYL  LYNN 

12/20/1998 

Subject,  city,  state 

Effective 
date 

ROCHESTER,  NY 

JESSER.  STEVIN  DARRELL  ... 

12/20/1998 

FONTANA.  CA 

JOHANSSON,  MARK  N  

12/20/1998 

BURNSVILLE.  MN 

JOHNSON.  GAIL  ANN  

12/20/1998 

LOCKPORT.  NY 

JOHNSON.  RICHARD  A  

12/20/1998 

FT  LAUDERDALE.  FL 

KANCEWICK.  TAMMY  L 

12/20/1998 

TINLEY  PARK.  IL 

KINGRY.  DAVID  A  

12/20/1998 

COLLEGEDALE.  TN 

KULICK.  JOSEPH  A 

12/20/1998 

CARY.  NC 

LAGUAY,  NANCY  JOHNSON  .. 

12/20/1998 

ELBRIDGE.  NY 

LAND.  EMMERY  LEE  

12/20/1998 

TUCSON.  AZ 

LEWIS,  JIM  EARL  

12/20/1998 

NOME,  AK 

LIDDLE,  TAMMY  J  

12/20/1998 

ANDOVER.  MN 

MAGNUSON.  JAMES  VER- 

NON   

12/20/1998 

CONYERS.  GA 

MERSOL.  JOSEPH  

12/20/1998 

STRUTHERS,  OH 

MEYER.  LUCINDA  

12/20/1998 

GARDNERVILLE.  NV 

MILES-STEVENS. 

JEANNETTE 

12/20/1998 

HARVEY.  IL 

MILLER.  MELVIN  L  

12/20/1998 

SKOKIE.  IL 

MILLER.  MALCOLM  A  

12/20/1998 

SANTA  ANA.  CA 

MINOR.  ANTHONY  PAUL 

12/20/1998 

DESERT  HOT  SPRINGS,  CA 

MIXON,  MARY  JANE  

12/20/1998 

ARLINGTON,  VA 

NABAL,  MARIE  MONA 

12/20/1998 

FORT  LAUDERDALE,  FL 

NEAL,  RICHARD  LINDLEY 

12/20/1998 

COLUMBIA,  MS 

NICOLOSI,  ANGELO  PHILIP  ... 

12/20/1998 

ROCKFORD.  IL 

NORRIS.  DOLLY  FRANCES  .... 

12/20/1998 

WILMINGTON.  NC 

OLIVER.  GEORGE  WILLIAM  ... 

12/20/1998 

LOS  ANGELES.  CA 

OSBORNE. KAREN  M  

12/20/1998 

WHITE  BEAR  LAKE,  MN 

PAAP,  MARTHA  M 

12/20/1998 

DANVILLE,  IL 

PAK,  JAE  S  

12/20/1998 

SANTA  ANA.  CA 

PIETSCH.  PRISCILLA  E  

12/20/1998 

SNOHOMISH.  WA 

PIGNATARO,  ANTHONY  STE- 

VEN   

12/20/1998 

WEST  SENECA,  NY 

PRICE,  TERRI  LYNN  

12/20/1998 

PARIS,  IL 

QUINN,  CLARA  DIANE  (VEST) 

12/20/1998 

GREENWOOD,  MS 

RANDALL,  BRUCE  J 

12/20/1998 

BEAVER  DAMS,  NY 

RASMUSSEN,  ELLA  

12/20/1998 

ELGIN,  IL 

REGNIER,  GUILENE 

12/20/1998 

KANKAKEE,  IL 

REID,  GARREST  F  

12/20/1998 

Subject,  city,  state 

Effective 
date 

TALLAHASSEE,  FL 

RICE,  LISA  F  

12/20/1998 

BROOKLYN  PARK,  MN 

RIDLEY.  WILLIAM  D  

12/20/1998 

CHILLICOTHE.  OH 

ROBBINS.  MICHAEL  EDWARD 

12/20/1998 

MOBILE.  AL 

ROSEN.  BARUCH  D  

12/20/1998 

MEZA.AZ 

ROSERO.  BENITO  0 

12/20/1998 

CHERRY  HILL.  NJ 

ROSS,  BEATRICE 

12/20/1998 

WEXFORD.  PA 

RUSSO,  CHARLOTTE  ANN  .... 

12/20/1998 

COTO  DE  CAZA.  CA 

SAINT  HILLAIRE,  KATHERINE 

12/20/1998 

LAS  VEGAS,  NV 

SCHIFFHAUER,  RENE  

12/20/1998 

WEAVERVILLE,  NC 

SCHUSTER,  ERIC  A 

12/20/1998 

HARVARD.  IL 

SEXTON.  BEVERLY  A 

12/20/1998 

SEASIDE,  CA 

SHEFFIELD,  JERRY  WAYNE  .. 

12/20/1998 

BIRMINGHAM,  AL 

SHEPLER.  LYNN  TERESE  

12/20/1998 

FALMOUTH,  MA 

SHUMAKER,  SCOTT  D  

12/20/1998 

LAYTON,  UT 

SIMONS,  EVELYN  

12/20/1998 

DOLTON,  IL 

SOTO,  ALFRED  

12/20/1998 

PALM  SPRINGS,  CA 

SPIESS,  PAMELA  S 

12/20/1998 

JOHNSTON  CITY,  IL 

SPONSLER,  VIRGINIA  ANN  .... 

12/20/1998 

EUREKA,  CA 

STOVALL,  BRENDA  TONEY  ... 

12/20/1998 

RICHARDSON,  TX 

SWIRE,  KENNETH  M 

12/20/1998 

JERUSALEM,  ISRAEL 

TERSAGO,  JOE  

12/20/1998 

WOODSIDE.  NY 

THOELE,  NANCY 

12/20/1998 

BLOOMINGTON,  IL 

THOMPSON,  MICHAEL 

12/20/1998 

BLUE  SPRINGS,  MS 

TRESCARTES,  LELAND 

12^0/1998 

LAS  VEGAS,  NV 

TRIPP,  JENNIFER  M  

12/20/1998 

ERLANGER,  KY 

URSINY,  TIMOTHY  

12/20/1998 

WHEATON,  IL 

WALKER,  GREGORY  TRENT 

12/20/1998 

SENATOBIA,  MS 

WARD,  ARNOLD 

12/20/1998 

US  VEGAS,  NV 

WESTBAY,  WILLIAM  K 

12/20/1998 

MCCOLL,  SC 

WHEATON,  LORETTA  LYNN  .. 

12/20/1998 

REDWAY,  CA 

WHITE,  KIMIKO  ELLEN  

12/20/1998 

SACRAMENTO,  CA 

WHITE,  PHYLLIS  RENEE 

12^0/1998 

SHALLOWATER,  TX 

WILLIAMS,  ALFRED  VAUGHN 

12/20/1998 

SAN  ANTONIO,  TX 

WILLIAMS,  TERRI 

12/20/1998 

HIGH  POINT.  NC 

WILLIAMS,  TOMMIE  L 

12/20/1998 

HOLLYWOOD,  CA 

WONG,  NORMAN  K 

12/20/1998 
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Subject,  dty,  state 


WEST  CX>VINA.  CA 


Effective 
date 


FEDERAUSTATE  EXCLUSION/ 
SUSPENSION 


Wbuseif.  elsayed  k 

north  bergen,  nj 
acosta,  ramon 

camden,  nj 

iARVEY.  EDWARD  LEE  

SUISAN  CITY,  CA 

■jOWARD,  RICHARD 

TOPEKA.  KS 

^^RSTON,  CARROLL  P  

ELLSWORTH,  ME 

STANLEY.  RHONA  GISSEN 
BRONX,  NY 

$UTEX  MEDICAL  TRANS- 
PORT   

N  BERGEN,  NJ 


12/20/1998 
12/20/1998 
12/20/1998 
12/20/1998 
12/20/1998 
12/20/1998 

12/20/1998 


OWNED/CONTROLLED  BY  CONVICTED/ 
EXCLUDED 


&  S  PHARMACY  INC  

ELIZABETH.  NJ 
UPHNSON'S  PHARMACY 

HONOLULU.  HI 
MEDICAL  SVCS  OF  DADE 

COUNTY  

MIAMI  FL 
REREZ-MEDINA  BILLING  CO 

INC  

MIAMI  FL 
pYAL  MEDICAL  GROUP, 

LTD  (RMG) 

MIAMI.  FL 
MRIANGLE  COR  INC  

MIAMI,  FL 
ULTRA  TECH  DIAGNOSTICS 

MIAMI.  FL 


12/20/1998 
12/20/1998 

12/20/1998 

12/20/1998 

12/20/1998 
12/20/1998 
12/20/1998 


DEFAULT  ON  HEAL  LOAN 


I^MIMA-LESRINE,  VASHTIC  Z 

CROSBY,  TX 
INDROPOULOS,  DEAN  B  

OAKLAND,  CA 
f«3UIAN0,  GABRIEL 

KENNEWHICH,  WA 
^RNES,  HERMAN  R 

ARLINGTON,  TX 
^LLOCCHIO.  PATRICK  M 

ANDERSON,  SC 
^ENDAVID,  JACK  

N  HOLLYWOOD,  CA 
^NNETT.  YVONNE  ELAINE  .. 

LITTLETON.  CO 
BERNSTEIN,  DAVID  M 

SEATTLE,  WA 
ISTRIMOVICH,  MATTHEW  A 

RED  BANK.  NJ 
ROOKS,  MICHAEL  DEVITO  .. 

W  BLOOMFIELD.  Ml 
^UFFALOE,  ADRIENNE  ROX- 

ANNE  

NEW  YORK.  NY 
^SHELLE,  ANDREA  LYNNE 

BROOKLYN.  NY 
[)LARK,  NORMAN  L 

PARSIPPANY,  NJ 
[}LOUSE,  WILUAM  J  

SAN  ANTONIO,  TX 
:JREVISTON,  STEPHEN  H  


12/20/1998 
12/20/1998 
12/20/1998 
12/20/1998 
12/20/1998 
12/20/1998 
12/20/1998 
12/20/1998 
12/20/1998 
12/20/1998 

12/20/1998 
12/20/1998 
12/20/1998 
12/20/1998 
12/20/1998 


Sut)iect,  city,  state 

Effective 
date 

OLYMPIA.  WA 

DAVIS,  SAMUEL  EVAN  

12/20/1998 

FLORAL  PARK.  NY 

ELLIOTT.  ROBERT  L  ....„ 

12/20/1998 

BRIGHTON.  Ml 

EVORS.  EDWARD  J  

12/20/1998 

TAMPA.  FL 

HOPKINS,  DARREL  E  

12/20/1998 

FOUNTAIN  VALLEY.  CA 

JEFERO.  ALGIANON  M 

12/20/1998 

CLEVELAND,  TN 

JUDD.  MICHAEL  G  

12/20/1998 

GRASS  VALLEY.  CA 

KAHN.  THEODORE  0  

12/20/1998 

GLENDORA.  CA 

KELLEY.  KATHERINE  P 

12/20/1998 

ALEXANDRIA.  VA 

KHOSRAVI.  ROKSANEH  

12/20/1998 

LAKE  FORREST,  CA 

KOONCE,  JACQUE  L  

12/20/1998 

TULSA,  OK 

LAUER.  MICHAEL  S  

12/20/1998 

HONOLULU.  HI 

LEASE,  TIMOTHY  HUNTER  .... 

12/20/1998 

REDWOOD  CITY.  CA 

LOUIS-JACQUES.  GERARD 

JR  

12/20/1998 

QUEENS  VILLAGE,  NY 

MANNINO.  GUY  CHRIS- 

TOPHER   

12/20/1998 

NORTH  POLE.  AK 

MATHESON,  ROBERT  LLOYD 

12/20/1998 

RANCHO  CUCAMONGA.  CA 

MELKER,  NEIL  L 

12/20/1998 

PRINCETON.  NJ 

MILLER.  LINDA  L  

12/20/1998 

ANAHEIM.  CA 

MOELLER  (HEINEKEN). 

LORIE  J 

12/20/1998 

MISSION  VIEJO.  CA 

MORITA.  PHUONG  T  MINH  .... 

12/20/1998 

IRVINE.  CA 

NGUYEN.  TRIEU  H 

12/20/1998 

SAN  GABRIEL.  CA 

NWACHUKU.  COSMAS  C  

12/20/1998 

CHICAGO.  IL 

ODELL.  MICHAEL  C  

12/20/1998 

POWAY,  CA 

OHAERI,  CHRISTIANA  C  

12/20/1998 

S  HOLLAND,  IL 

ORENSTEIN,  DAVID  A  

12/20/1998 

LOS  ANGELES,  CA 

PEREZ.  JILL  D 

12/20/1998 

DALLAS.  TX 

PERLMUTTER.  MARK  ALAN  .. 

12/20/1998 

ROCKVILLE  CENTRE.  NY 

PETERSEN.  RICK  R 

12/20/1998 

LOGAN.  OH 

PODOS  (BADER).  MINDY  A  .... 

12/20/1998 

SUFFERN.  NY 

POTOK.  LEONARD  A  ..„ 

12«0/1998 

BROOKLYN,  NY 

POWELL,  OMIEL  L  

12/20/1998 

NEW  ROCHELLE,  NY 

PREDMORE.  BRIAN  L 

12/20/1998 

BETHANY.  OK 

PRICE.  PAULA  L 

12/20/1998 

KENNER.  LA 

RAGAN,  HOWARD  W 

12/20/1998 

DREXEL  HILL,  PA 

REYES,  DANIEL  A 

12/20/1998 

VISALIA.  CA 

ROGERS,  THOMAS  C 

^2/20^^998 

Subject,  dty,  state 

Effective 
date 

SAffTA  ANA,  CA 

ROONEY-CHILES,  MELISSA  A 

12/20^1998 

SACRAMEI^O,  CA 

SAKA,  WASIU  ADEWALE 

12/20/1998 

WICHITA.  KS 

SCHINSTOCK.  BOB  J 

12/20/1998 

MEDICINE  LODGE,  KS 

SCHUSSEL,  mk;hael 

12/20/1998 

ROSLYN  HEIGHTS.  NY 

SCOTT.  RACHEL  A  

12/20/1998 

EVELETH.  MN 

SMITH.  RONALD  L  

12/20/1998 

UPPER  DARBY.  PA 

SPEIGHT,  YVETTE  VANESSA 

12/20/1998 

BEVERLY  HILLS.  CA 

SPERL.  JAROMIR  K  

12/20/1998 

PHILADELPHIA,  PA 

SZABO. STEPHANIE  K 

12/20/1998 

SAN  JOSE.  CA 

TORRES.  LUIS  A  

12/20/1998 

MIAMI,  FL 

VACCO.  RALPH  R  

12/20/1998 

ESCONDIDO.  CA 

VEACH,  BRUCE  A  

12/20/1998 

KINGMAN.  KS 

WASHINGTON.  JOSEPH  D 

12/20/1998 

ST  LOUIS.  MO 

WEITZNER.  KENNETH  B  

12/20/1998 

CHESAPEAKE.  VA 

WHITE.  GARY  L 

12/20/1998 

REYNOLDSBURG.  OH 

WILLIAMS.  BRETT  S  

12/20/1998 

LOS  ANGELES.  CA 

YIM.  KENNETH  K 

12/20/1998 

SAN  JOSE.  CA 

Dated:  December  2. 1998. 
Joanne  Lanahan, 

Director,  Health  Care  Administrative 

Sanctions,  Office  of  Inspector  General. 

[¥V.  Doc.  98-32851  Filed  12-16-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institute  of  Nursing  Research; 
Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Council  for  Nursing 
Research. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 


552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  (Usclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  eind/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Council  for  Nursing  Research. 

Date:  January  20-21, 1999. 

Open:  January  20, 1999, 1:00  PM  to  5KX) 
PM. 

Agenda:  For  discussion  of  program  policies 
and  issues. 

Place:  William  H.  Natcher  Building,  45 
Center  Drive,  Conference  Room  D,  Bethesda, 
MD  20892. 

Open:  January  21, 1999,  9:30  AM  to  10:00 
AM. 

Agenda:  For  discussion  of  program  policies 
and  issues. 

Place:  William  H.  Natcher  Building,  45 
Center  Drive,  Conference  Room  D,  Bethesda, 
MD  20892. 

Qosed:  January  21, 1999, 10:00  AM  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  William  H.  Natcher  Building,  45 
Center  Drive,  Conference  Room  D,  Bethesda, 
MD  20892. 

Contact  Person:  Mary  Leveck,  PHD, 
Director,  Division  of  Extramural  Programs, 
NINR,  NIH,  Building  45,  Room  3AN-12, 
Bethesda,  MD  20892,  (301)  594-5963. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.361.  Nursing  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  December  8, 1998. 
Laveme  Y.  Stringfield, 
Committee  Management  Officer.  NIH. 
|FR  Doc.  98-33373  Filed  12-16-98;  8:45  am) 
BIUJNQ  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4}  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 


individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
General  Medical  Sciences  Special  Emphasis 
Panel,  Pharmacology. 

Date:  December  15, 1998. 

Time:  1:00  pm  to  3:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
NIGMS.  Office  of  Scientific  Review,  Natcher 
Building,  Room  1AS19K.  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person :  Bruce  Wetzel ,  PhD, 
Scientific  Review  Administrator,  Office  of 
Scientific  Review,  NIGMS,  Natcher  Building, 
Room  lAS-19,  Bethesda,  MD  20892,  (301) 
594-3907. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
General  Medical  Sciences  Special  Emphasis 
Panel,  Trauma  and  Bum. 

Date:  December  18, 1998. 

Time:  1:00  pm  to  3.00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
NIGMS,  Office  of  Scientific  Review,  Natcher 
Building,  Room  1AS19K,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Bruce  K.  Wetzel,  PhD, 
Scientific  Review  Administrator,  Office  of 
Scientific  Review,  NIGMS,  Natcher  Building, 
Room  lAS-19,  Bethesda,  MD  20892.  (301) 
594-3907. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
Research  Support;  93.821,  Cell  Biology  and 
Biophysics  Research;  93.859,  Pharmacology, 
Physiology,  and  Biological  Chemistry 
Research;  93.862,  Genetics  and 
Developmental  Biology  Research;  93.88, 
Minority  Access  to  Research  Careers;  93.96, 
Special  Minority  Initiatives.  National 
Institutes  of  Health.  HHS) 

Dated:  December  10, 1998. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  98-33385  Filed  12-16-98;  8:45  am) 

BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

Office  of  the  Director,  HIH;  Notice  of 
Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the  Peer 
Review  Oversight  Group. 


The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  Peer  Review 
Oversight  Group. 

Date:  Janaury  5-6, 1999. 

Time:  January  5, 1999, 1:00  PM  to  5:00  PM. 

Agenda:  The  PROG  will  discuss  consumer 
representation  of  peer  review  groups;  review 
of  bioengineering  and  behavioral  and  social 
science  research  applications;  reports  on  the 
Center  for  Scientific  Review's  Panel  on 
Scientific  Boundaries  of  Review;  and  on 
training  and  orientation  of  scientific  review 
administratora.  reviewers  and  review  panel 
chairs. 

Place:  National  Institutes  of  Health, 
Natcher  Building,  Conference  Room  F,  45 
Center  Drive,  Bethesda,  MD  20892. 

Time:  January  6,  1999,  9:00  AM  to  5:00 
PM. 

Agenda:  To  continue  discussions  of  agenda 
topics  from  the  previous  day. 

Place:  National  Institutes  of  Health', 
Natcher  Building,  Conference  Room  F,  45 
Center  Drive,  Bethesda,  MD  20892. 

Contact  Person:  Peggy  D.  McCardie,  PHD. 
MPH.  Special  Assistant  to  the  Deputy 
Director  for.  Extramural  Research,  National 
Institutes  of  Health.  Bldg.  1,  Room  ISO, 
Bethesda,  MD  20892,  301-402-2246. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.14,  Intramural  Research 
Training  Award;  93.187,  Undergraduate 
Scholarahip  Program  for  Individuals  bom 
Disadvantaged  Backgrounds;  93.22,  Clinical 
Research  Loan  Repayment  Program  for 
Individuals  from  Disadvantaged 
Backgrounds;  93.232,  Loan  Repayment 
Program  for  Research  Generally;  93.39, 
Academic  Research  Enhancement  Award; 
93.936,  NIH  Acquired  Immunodeficiency 
Syndrome  Research  Loan  Repayment 
Program,  National  Institutes  of  Health.  HHS) 

Dated:  December  10, 1998. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  HIH. 
[FR  Doc.  98-33386  Filed  12-16-98;  8:45  am) 
NUJNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
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I  s  amended.  The  grant  applications  and 
I  le  discussions  could  disclose 
( onfidential  trade  secrets  or  commercial 
iroperty  such  as  patentable  material, 
ind  personal  information  concerning 
:  ndividuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
'  vould  constitute  a  clearly  luiwarranted 
Dvasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
teview  Special  Emphasis  Panel. 
Date:  December  14, 1998. 
rime:  11:30  am  to  12:30  pm. 
Agenda:  To  review  and  evaluate  grant 
{ ipplications. 

Place:  NIH,  Rockledgell.  Bethesda,  MD 
:0892  (Telephone  Conference  Call). 

Contact  Person:  J.  Terrell  Hoffeld,  Phd, 
)DS,  Scientific  Review  Administrator,  Center 
or  Scientific  Review,  National  Institutes  of 
lealth,  6701  Rockledge  Drive.  Room  4116, 
k4SC  7816,  Bethesda,  MD  20892,  (301)  43&- 
1781. 

This  notice  is  being  published  less  than  15 
lays  prior  to  the  meeting  due  to  the  timing 
imitations  imposed  by  the  review  and 
unding  cycle. 

Name  of  Committee:  Center  for  Scientific 
leview  Special  Emphasis  Panel. 

Date:  December  16, 1998. 

Time:  10:00  am  to  12:00  pm. 

Agenda:  To  review  and  evaluate  grant 
ipplications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  J.  Terrell  Hoffeld,  Phd, 
pDS,  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
iealth,  6701  Rockledge  Drive,  Room  4116, 
SitSC  7816,  Bethesda,  MD  20892,  (301)  435- 
1781. 

This  notice  is  being  published  less  than  15 
lays  prior  to  the  meeting  due  to  the  timing 
imitations  imposed  by  the  review  and 
imding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  18, 1998. 

Time;  4:00  pm  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2.  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Garrett  V.  Keefer,  Phd, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4190, 
MSC  7808,  Bethesda,  MD  20892,  (301)  435- 
1152. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  21, 1998. 

Time:  1:30  pm  to  3:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2.  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Marcelina  B.  Powers, 
DVM,  MS,  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive. 


Room  4152.  MSC  7804,  Bethesda,  MD  20892, 
(301)  435-1720. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Date:  December  21, 1998. 
rime:  2:00  pm  to  3:00  pm. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Marcia  Litwack,  Phd, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4150, 
MSC  7804.  Bethesda,  MD  20892,  (301)  435- 
1719. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Date:  December  21, 1998. 
Time:  12:00  pm  to  1:00  pm. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2 .  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Edmund  Copeland.  Phd. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4142, 
MSC  7804,  Bethesda,  MD  20892,  (301)  435- 
1715. 

This  notice-is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Date:  December  22, 1998. 
Time:  2:00  pm  to  3:00  pm. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Marcia  Litwack,  Phd, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4150, 
MSC  7804,  Bethesda,  MD  20892,  (301)  435- 
1719. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Date:  December  22, 1998. 
Time:  3:00  pm  to  5:00  pm. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Marcelina  B.  Powers, 
DVM.  MS,  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive. 
Room  4152,  MSC  7804.  Bethesda,  MD  20892, 
(301)435-1720. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 


limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892. 93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  December  10. 1998. 
La  Verne  Y.  Stringfield. 
Committee  Management  Officer,  NIH. 
[FR  Doc.  98-33384  Filed  12-16-98;  8:45  am] 

MLUNa  cooe  4i4e-oi-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WildlHa  Swvlce 

Notice  of  Receipt  of  Applicatione  for 
Permit 

The  following  appUcants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,' as  amended  (16  U.S.C.  1531.  et 
seq): 
PRT-005724 

Applicant:  American  Museum  of  Natural 
History,  New  York.  NY. 

The  applicant  requests  a  permit  to 
import  black  lemur  [Eulemur  macaco) 
blood  samples  from  France  for  the 
purpose  of  enhancement  of  the  survival 
of  the  species. 
PRT-786600 

Applicant:  National  Marine  Fisheries 
Service,  La  Jolla,  CA. 

The  applicant  requests  a  permit  to 
import  biological  samples  collected  as 
salvage  or  from  live  animals  in  a  non- 
invasive manner  of  green  (Chelonia 
mydas).  hawksbill  {Eretmoychelys 
imbricata),  leatherback  [Demochelys 
coriacea),  loggerhead  (Caretta  caretta). 
and  olive  ridley  (Lepidochelys  olivacea) 
sea  turtles  for  enhancement  of  survival 
of  the  species  through  scientific 
research.  The  permit,  if  issued,  will 
cover  the  authorized  activities  for  a 
period  of  up  to  five  years. 
PRT-005834 

Applicant:  Texas  Memorial  Museum 
(University  of  Texas  at  Austin),  Austin,  TX. 

The  applicant  requests  a  permit  to 
export  and  re-import  non-living 
museum  specimens  of  endangered  and 
threatened  species  of  animals 
previously  accessioned  into  the 
permittee's  collection  for  scientific 
research.  This  notification  covers 
activities  conducted  by  the  applicant  for 
a  five  year  period. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
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Wildlife  Service.  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203 
and  must  be  received  by  the  EHrector 
within  30  days  of  the  date  of  this 
publication. 

.    Docimients  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  WildUfe  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Dated:  December  11, 1998. 
MaiyEllen  Amtower, 

Acting  Chief,  Branch  of  Permits,  Office  of 

Management  Authority. 

IFR  Doc.  98-33374  Filed  12-16-98;  8:45  ami 

■UiJNQ  COOe  4310-66-P 
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DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

Request  for  Public  Comments  on 
Proposed  Three  Year  Program  of 
Customer  Satisfaction  Information 
Collection— To  Be  Submitted  to  the 
Office  of  Management  and  Budget  for 
Review  Under  the  Paperworit 
Reduction  Act 

A  plan  for  the  three-year  proposed 
information  collection  program 
described  herein  has  been  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35). 
Copies  of  the  proposed  information 
collection  plan  may  be  obtained  by 
contacting  the  USGS's  Clearance  Officer 
at  the  phone  number  listed  below  or  e- 
mail  customei€)www.usgs.gov.  OMB 
has  up  to  60  days  to  approve  or 
disapprove  the  information  collection, 
but  may  respond  after  30  days; 
therefore,  public  comments  should  be 
submitted  directly  to  the  Desk  Officer 
for  the  Interior  Department,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503  and  to  the 
Bureau  Clearance  Officer,  USGS, 
National  Center,  12201  Sunrise  Valley 
Drive.  M.S.  208,  Reston.  Virginia  20192. 
Telephone  703/648-7313. 

Specific  public  comments  are 
requested  as  to: 

1 .  Whether  the  collection  of 
information  is  necessary  for  the  proper 


performance  of  the  functions  of  the 
USGS.  including  whether  the 
information  will  have  practical  utility; 

2.  The  accuracy  of  the  USGS  estimate 
of  the  burden  of  the  collection  of 
information,  including  the  vaUdity  of 
the  methodology  and  assumptions  used; 

3.  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected;  and 

4.  How  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  USGS  Customer  Surveys — 
Generic  Clearance. 

OMB  approval  number:  New 
collection. 

Abstract:  The  USGS  provides  science 
for  a  changing  world  by  delivering 
reliable  and  impartial  information  that 
describes  the  Earth,  its  natural 
processes,  and  its  natural  species.  Much 
of  this  information  is  used  to  minimize 
the  loss  of  life  and  property  from  natural 
disasters;  manage  water,  biological, 
energy,  and  mineral  resources;  enhance 
and  protect  quality  of  life;  and  to 
contribute  to  wise  societal,  economic, 
and  physical  development.  The  USGS 
recognizes  that  excellent  customer 
service  is  a  key  component  of  good 
government  and  that  its  interface  with 
customers  reflects  the  effectiveness  of 
its  organization.  USGS  is  committed  to 
engaging  customers  in  a  dialog  to 
identify  customer  needs  and  satisfaction 
levels,  and  to  deliver  USGS  products, 
information  and  services  to  customers 
in  a  timely  and  accurate  manner. 
Under  the  proposed  three  year 
information  collection  program, 
voluntary  customer  surveys  will  be 
conducted  to  ascertain  customer 
satisfaction  with  the  products, 
information  and  services  of  the  USGS. 
Measures  such  as  timeliness, 
accessibility,  accuracy,  availability, 
product  and  service  quality,  service 
responsiveness,  and  courtesy  of  service 
will  serve  as  the  focus  of  these  surveys. 
The  surveys  will  involve  individuals 
who  interact  directly  with  the  USGS  to 
use  or  to  request  its  products, 
information  and/or  services.  Over  the 
three-year  period,  the  USGS  will  focus 
on  encouraging  and  obtaining 
satisfaction  feedback  from  customers 
involved  in  three  areas  of  effort: 
partnerships  and  cooperative 
agreements,  technical  assistance,  and 
public  inquiries  and  requests  for 
publications,  information,  services, 
maps,  and/or  other  products.  This  last 
area  will  also  include  a  survey  of  our 
web-page  customers  to  ensure  that  our 
web  pages  are  useful  and  easy  to  access 
and  read.  For  the  partnerships  and 


cooperative  agreements  area,  the  USGS 
will  ask  its  partners  and  cooperators 
(many  of  whom  work  for  State 
government  agencies)  for  feedback  about 
our  service  and  whether  or  not  we  are 
meeting  their  needs.  For  the  technical 
assistance  area,  USGS  will  ask 
customers  who  have  requested  scientific 
technical  assistance  if  this  assistance 
has  been  provided  in  a  timely  manner, 
with  courtesy,  and  whether  or  not  the 
assistance  met  the  customer's 
expectations.  In  the  public  inquiries  and 
requests  for  information,  products,  and 
services  area,  customers  of  USGS  web 
pages.  Information  Centers,  and  map 
sales  centers  will  be  asked  if  the  service 
was  satisfactory  and  if  the  product  was 
delivered  in  a  timely  manner. 

To  minimize  burden  on  respondents, 
the  surveys  will  be  conducted  using  a 
variety  of  mechanisms  ranging  from 
questionnaires,  comment  cards, 
electronic  queries  and  web-based 
feedback  systems  to  focus  groups. 
Customer  information  gathered  bom  the 
surveys  will  be  used  to  evaluate  and 
improve  satisfaction  levels  and  to  better 
meet  customer  needs.  The  average 
biuxlen  per  response  for  these  activities 
is  estimated  to  range  bom  5  minutes  for 
a  simple  comment  card  to  1  hour  for  a 
focus  group.  Siunmarized  results  of 
customer  satisfaction  surveys  will  be 
published  annually  by  the  USGS  in  a 
Report  to  Customers,  which  will  be 
made  available  to  customers  through 
USGS  information  centers  and  through 
its  web  pages. 
Bureau  form  number:  None. 
Frequency:  An  estimated  10-20 
simreys  (ranging  bom  comment  cards, 
web-based  and  electronic  surveys,  and 
mail-out  questionnaires)  and  5-10  focus 
groups  per  year  to  evaluate  customer 
satisfaction  with  specific  products, 
information  and  services. 

Description  of  respondents: 
Representatives  of  state,  local,  and  tribal 
government  agencies;  universities  and 
schools;  non-government  and  nonprofit 
natural  resource  organizations;  and 
some  private  citizens. 

Estimated  completion  time:  Varies 
depending  upon  the  mechanism  used: 
approximately  5  minutes  for  a  comment 
card  to  one  hour  for  a  focus  group 
session. 

Annual  responses:  Approximately  20 
survey  each  with  500  responses  and  10 
focus  groups  each  with  25  responses. 

Annual  burden  hours:  2250  hours. 
(20  surveys)  (500  responses)  (0.2 
hours)-«-(10  focus  groups)  (25  responses) 
(1  hour) 

Bureau  clearance  officer:  John 
Cordyack,  703/648-7313. 
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Dated:  October  20, 1998. 
Michael  P.  McDermott, 

Chief.  Office  of  Outreach. 

[FR  Doc.  98-33393  Filed  12-16-98;  8:45  am] 

BILUNQ  CODE  4310-Y7-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[MT92O-131O-00] 

Dillon  Oil  and  Gas  Management 
Framework  Plan  (MFP)  Environmental 
Impact  Statement  (EISyAmendmenL 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  Intent  to  Amend  Oil 

and  Gas  Leasing  Decisions  in  Madison 

and  Beaverhead  Counties  of  Montana 

for  the  Dillon  Management  Framework 

Plan. 


summary:  The  BLM  Dillon  Field  Office 
hereby  gives  notice  of  its  intent  to 
prepare  a  Management  Framework  Plan 
Amendment  and  Environmental  Impact 
Statement.  The  purposes  of  this 
amendment  are  to  analyze  the 
environmental  impacts  associated  with 
leasing  and  development  of  oil  and  gas 
resoiu-ces  and  ensiue  compliance  with 
BLM  planning  guidance  for  leasing 
federal  minerals.  The  MFP  amendment 
and  associated  EIS  will  provide  analysis 
to  enable  fluid  mineral  leasing 
allocation  decisions  on  approximately 
902,528  acres  of  public  land  and 
1,305,504  acres  of  subsurface  mineral 
estate  administered  by  the  BLM.  The 
BLM  Dillon  Field  Office  administers 
most  of  this  area;  however,  59,287  acres 
of  public  domain  land  located 
immediately  south  of  the  Big  Hole  River 
in  the  extreme  northern  portion  of 
Beaverhead  County  are  under  the 
jurisdiction  of  the  BLM  Butte  Field 
Office.  The  other  issues  covered  in  the 
existing  MFP  will  continue  to  be  vaUd 
and  may  be  referenced  in  preparing  the 
proposed  amendment. 
DATES:  A  pubUc  scoping  brochure  will 
be  prepared  and  sent  to  the  public  and 
interested  parties  after  this  notice  in  the 
Federal  Register.  This  is  anticipated  to 
happen  shortly  after  the  beginning  of 
1999.  Local  newspapers  vdll  issue  press 
releases  on  this  brochure  and  initiate  a 
30-day  public  comment  period  on  the 
proposed  amendment,  issues,  and 
planning  criteria.  A  Draft  MFP  EIS/ 
Amendment  should  be  available  for 
public  review  during  early  spring  of 
2000. 

ADDRESSES:  Bureau  of  Land 
Management,  Dillon  Field  Office,  1005 


Selway  Drive,  Dillon,  Montana  59725- 
9431. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Bureau  of  Land  Management,  Attention: 
Scott  Powers,  Field  Manager,  1005 
Selway  Drive,  Dillon,  Montana  59725- 
9431,  Phone:  (406)  683-2337. 
SUPPLEMENTARY  INFORMATION:  The 
following  are  anticipated  issues  and 
concerns  for  the  MFP  EIS/ Amendment: 

1.  The  action  of  leasing  (pre-lease) 
fluid  minerals  versus  the  process  of 
permitting  fluid  mineral  operations 
(post-lease)  are  not  well  understood. 

2.  Concerns  about  degradation  of 
water  quality  fi-om  construction  activity, 
disposal  of  produced  water,  and  surface 
discharge  from  spills  or  accidents. 

3.  Geophysical  exploration  operations 
as  a  resuh  of  oil  and  gas  leasing  activity. 

4.  Not  leasing  or  providing  adequate 
protection  for  areas  that  have  special 
wildlife  concerns  or  habitat. 

5.  Sensitive  species  that  may  become 
listed  as  threatened  and  endangered. 

6.  Fisheries  (specifically  the  West 
Slope  Cutthroat  Trout). 

7.  Consistency  of  stipulations  with 
leasing  stipulations  on  adjoining 
National  Forest  System  lands. 

The  following  planning  criteria  and 
assumptions  to  this  plan  will  be  as 
follows: 

1.  The  current  MFP  cannot  be 
protested. 

2.  The  EIS/ Amendment  will  stand 
alone,  but  may  tier  off  or  incorporate  by 
reference  other  documents. 

3.  Scope  of  analysis  will  be  consistent 
with  the  level  of  analysis  in  approved 
plans  and  standards  which  were 
developed  due  to  the  Conner  vs  Burford, 
848  F.2d  1441  (9th  Cir.  1988). 

4.  Area  of  analysis  will  be  Federal 
mineral  estate,  excluding  Forest  System, 
National  Park  Service,  and  U.S.  Fish 
and  Wildhfe  Service  lands  in  Madison 
and  Beaverhead  Counties  within  the 
BLM  Dillon  Field  Office  and  the  small 
portion  administered  by  the  BLM  Butte 
Field  Office  in  Beaverhead  County. 

5.  Data  acquisition  will  consist 
primarily  of  extrapolation  and 
compilation  of  existing  data  and 
appropriate  literature  search. 

6.  Existing  geological  and  fluid 
minerals  data  will  be  used  to  develop 
occurrence  potentials  and  reasonably 
foreseeable  development  scenarios. 
These  scenarios  will  be  used  to  analyze 
the  effects  of  various  oil  and  gas  leasing 
alternatives. 

7.  Narrative  and  format  will  be  based 
on  existing  approved  plans. 

8.  Automated  mapping  techniques 
will  be  used. 


9.  Special  fluid  leasing  stipulations 
with  a  standard  structure,  wording,  and 
usage  will  be  developed  and  will  be 
consistent  with  the  Forest  Service 
whenever  possible. 

10.  Continuing  management  guidance 
will  be  expanded  to  reflect  recent 
resource  regulations  and  guidelines 
pertaining  to  oil  and  gas  leasing. 

11.  A  hst  of  sensitive  species  will  be 
identified  and  addressed  in  the 
document. 

12.  To  the  extent  practicable,  this 
document  will  be  consistent  with  oil 
and  gas  leasing  analysis  for  adjoining 
Forest  Service  lands  and  leases. 

Dated:  December  10, 1998. 
Thomas  P.  Lonnie, 

Deputy  State  Director,  Division  of  Resources. 
IFR  Doc.  98-33421  Filed  12-16-98;  8:45  ami 

WLUNO  COOC  4310-ON-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  L^nd  IManagement 

[WY-021-41-6700;  WYW106811] 

Notice  of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

Pursuant  to  the  provisions  of  30 
U.S.C.  188  (d)  and  (e),  and  43  CFR 
3108.2-3  (a)  and  {b)(l).  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYW108811  for  lands  in  Fremont 
County,  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination.  The  lessee  has  agreed  to 
the  amended  lease  terms  for  rentals  and 
royalties  at  rates  of  $5.00  per  acre,  or 
fraction  thereof,  per  year  and  I6V3 
percent,  respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Regitter  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d>and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW108811  effective  May  1. 
1998,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Dated:  December  3, 1998. 
Pamela  I.  Lewis. 
Chief,  Leasable  hdinemls  Section. 
(FR  Doc.  98-33420  Filed  12-16-98;  8:45  am] 
BH.UNO  COOC  4310-22-41 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[A2020-143(M)1;  AZA  13016] 

Public  Land  Order  No.  7373; 
Revocation  of  Secretarial  Order  dated 
August  21, 1909;  Arizona 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  Land  Order. 
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SUMMARY:  This  order  partially  revokes  a 
Secretarial  order  insofar  as  it  affects  2.5 
acres  of  pubUc  land  withdrawn  for  the 
Bureau  of  Reclamation's  Salt  River 
Project.  The  land  is  no  longer  needed  for 
reclamation  purposes,  and  the 
revocation  is  necessary  to  faciUtate 
consimimation  of  a  pending  land  sale 
under  Section  203  of  the  Federal  Land 
PoUcy  and  Management  Act  of  1976. 
The  land  is  temporarily  closed  to 
siuface  entry  and  mining  due  to  the 
pending  land  sale.  The  land  has  been 
and  will  remain  open  to  mineral  leasing. 

EFFECTIVE  DATE:  January  19. 1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Andersen,  BLM  Phoenix  Field  Office. 
2015  West  Deer  Valley  Road.  Phoenix, 
Arizona  85027.  602-580-5500. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  PoUcy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1994),  it  is  ordered  as  follows: 

1.  The  Secretarial  Order  dated  August 
21. 1909.  which  withdrew  pubUc  land 
for  the  Bureau  of  Reclamation's  Sah 
River  Project,  is  hereby  revoked  insofar 
as  it  affects  the  following  described 
land: 

Gila  and  Salt  River  Meridian 

T.  1  N.,  R.  8  E.. 
Sec.  2.  SE'ASE'ANE'/.NEt/.SEV*. 
E>/iNEV4SEV«NEi/.SEV4,  and 
NEV«SEV4SEV4NEV«SEV4. 

The  area  described  contains  2.5  acres 
in  Pinal  County. 

2.  The  above  described  land  is  hereby 
made  available  for  sale  under  Section 
203  of  the  Federal  Land  PoUcy  and 
Management  Act  of  1976. 43  U.S.C. 
1713  (1994). 

Dated:  November  30, 1998. 
John  Berry, 

Assistant  Secretary  of  the  Interior. 
(PR  Doc.  98-33372  Filed  12-16-98;  8:45  am) 
BtLUNG  CODE  4310-32-# 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[ES-e31-1430-01;  MIES-047725] 

Public  Land  Order  No.  7374;  Partial 
Revocation  of  Executive  Order  dated 
December  9, 1852,  and  Transfer  of 
Jurisdiction;  Michigan 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Public  Land  Order. 


SUMMARY:  This  order  revokes  an 
Executive  order  insofar  as  it  affects 
44.04  acres  of  public  land  withdrawn 
for  the  use  by  the  United  States  Coast 
Guard  for  lighthouse  purposes.  The  land 
is  no  longer  needed  for  lighthouse 
purposes.  In  accordance  with  Public 
Law  104-208,  this  order  also  transfers 
jurisdiction  of  33.08  of  these  acres  to  the 
United  States  Fish  and  WildUfe  Service 
for  inclusion  in  the  National  WildUfe 
Refuge  System.  The  remaining  10.96 
acres  have  been  conveyed  out  of  Federal 
ownership. 

EFFECTIVE  DATE:  December  17. 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Ed 
Ruda.  Management  Analyst.  Bureau  of 
Land  Management.  Eastern  States.  7450 
Boston  Boulevard.  Springfield.  Virginia 
22153,  703-440-1663. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C. 
1714  (1994).  it  is  ordered  as  follows: 

1.  The  Executive  Order  dated 
December  9. 1852,  which  withdrew  land 
for  hghthouse  purposes,  is  hereby 
revoked  insofar  as  it  affects  the 
following  described  land: 

Whitefish  Point  Light  Stetion 

Michigan  Meridian 
T.  51  N..  R.  5  W., 

Sec.  32,  lots  6,  7.  and  8  (formerly  lot  4). 

The  area  described  contains  44.04  acres  in 
Chippewa  County. 

2.  In  accordance  with  Public  Law  104-208, 
subject  to  valid  existing  rights,  the 
administrative  jurisdiction  of  the  following 
described  land  is  hereby  transferred  from  the 
United  States  Coast  Guard  to  the  United 
States  Fish  and  Wildlife  Service: 

Michigan  Meridian 

T.  51  N..  R.  5  W., 
Sec.  32,  lot  8. 

The  area  described  contains  33.08  acres  in 
Chippewa  County. 

The  land  will  be  included  in  the  National 
WildUfe  Refuge  System  and  managed  in 
accordance  with  the  National  Wildlife  Refuge 
System  Administration  Act.  16  U.S.C.  668dd 
(1994).  Future  use  of  the  land  shall  be  in 
accordance  with  and  subject  to  the 
provisions  of  Section  5505  of  Public  Law 
104-208.  , 


3.  The  following  described  land  has  been 
conveyed  out  of  Federal  ownership  to  the 
Great  I^kes  Shipwreck  Historical  Society  and 
the  Michigan  Audobon  Society  in  accordance 
with  Section  5505  of  Public  Law  104-208: 

Michigan  Meridian 

T.  51  N..  R.  5  W.. 
Sec.  32,  lot  6  and  7. 

The  area  described  contains  10.96  acres  in 
Chippewa  County. 

This  is  a  record  clearing  action  only. 

Dated:  November  30, 1998. 
John  Berry, 

Assistant  Secretary  of  the  Interior. 
[FR  Doc.  98-33419  Filed  12-16-98;  8:45  am) 
BILUNQ  CODE  4310-OJ-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CA-067-7123-«683] 

Establisliment  of  Supplementary  Rule 
for  Use  of  Camping  Fee  Areas  on 
Public  Lands  in  the  California  Desert 
District 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Establishment  of  supplementary 
rule. 


LOCATION: 
North  Dunes 

13  S.  17>/i  E.  Sec.  25  SWV4*SWV4SWV4. 
*SEV4*SWV4SWV4.  S2SEV4; 

13  S.  18  E.  Sec.  31  NE'A'NE'ASW'/i. 
SWV4*NEV4SWV4,  SEV4NEV4SWV4, 
NEV«*SWV4SWV4,  NWV4*SWV4SWV«, 
S2SWV4SWV4.  SEV4SWV4.SEV4; 

13  S.  18  E.  Sec.  32  S2S2NEV4.  S2*S2NWV4, 
S2; 

13  S.  18  E.  Sec.  33  SW'/i'SWViNW'/..  S2; 

13  S.  18  E.  Sec.  34  NEV4*SWV4NWV4. 
NWV4SWV4NWV4,  S2SWV4NWV4, 
SWV4*SEV4NWV4.  NEV4*NEV4SWV4. 
NWV4NEV4SWV4.  S2NEV4SWV4. 
NWV4SWV4,  S2SWV4,  SWV4*NWy4SEV4, 

SWV4SEV4.  SWV4SEV4SEV4, 

SEV4*SEV4SEV4: 
13  S.  17  E.  Sec.  35  NEV4*NEV4SEV4, 

NWV4»NEV4SEV4,  S2NEV4SEV4, 

SEV4NWV«SEV4.  NEV4SWV4SEV4, 

SEV4*SWV4SEV4.  SEV4SEV4: 
13  S.  17  E.  Sec.  36  S2SWV4NEV4,  SEV4NEV4, 

SEV4*SEV4NWV4,  S2; 
13  S.  17Vi  E.  Sea  35  NEV4*NEV4, 

S2NWV4NEV4,  S2N2,  S2; 

13  S.  17V«i  E.  Sec.  36  ALL; 

14  S.  18  E.  Sec.  6  ALL; 
14  S.  18  E.  Sec.  5  ALL; 
14  S.  18  E.  Sec.  4  ALL; 
14  S.  18  E.  Sec.  3  ALL; 

14  S.  18  E.  Sec.  2  NWV4NWV4NWV4. 

S2NWV4NWy4.  SWV4NWV4. 

NWV4NWV4SEV4.  S2NWy4SE'/4. 

SWV4SEV4.  NEV4*SEV4SEV4. 

NWV4SEV4SEV4,  S2SEV4SEV4; 
14  S.  18  E.  Sec.  1  SWiA'SW'ASW'A; 
14  S.  17  E.  Sec.  2  NEV4NEV4NEV4. 

NWV4*NEV4NEV4.  SEV4*NEi/4NEy4; 
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:  4  S.  17  E.  Sec.  1 E2.  N2NWV4. 

N2SWV4NfWV4.  NEV4SWV4NWV4,  NEV4; 
:  i  S.  18  E.  Sec.  41  ALL; 
i  S.  IS  E.  Sec.  40  ALL; 
,4  S.  18  E.  Sec.  39  ALL; 
.4  S.  18  E.  Sec.  38  ALL; 
i^  S.  18  E.  Sea  37  ALL; 
14  S.  18  E.  Sec.  9  ALL; 
i4  S.  18  E.  Sec.  10  ALL; 
14  S.  18  E.  Sec.  11  ALL; 
14  S.  18  E.  Sec.  12  SWV4*NEV4NWV4, 
NWV4NWV4.  S2NWV4. 
NEV4*NEV4SWV4.  NWV«NWV4SWV4. 
NWV4SWV4,  NWV4*SEV4SWV4; 
l)|S.  17E.  Sec.  12  NEV4NEV4. 

NWV4*NWV4NEV4,  SEV4*NWV4NEV4, 
N2SEV4BEV4,  SWV4*SEV4NEV4. 
SEV4SEV4BEV4; 
ik  S.  17  E.  Sec.  7  N2.  N2SWV4. 

NEV4SWV4SWV4.  SEV4SWV4SWV4.  SEV4; 
1)1  S.  18  E.  Sec.  8  ALL; 
.  S.  18  E.  Sec.  42  ALL; 
Si  S.  18  E.  Sec.  43  ALL; 
1 1 S.  18  E.  Sec.  44  ALL; 
1 1  S.  18  E.  Sec.  45  ALL; 
4«  S.  18  E.  Sec.  15  N2,  SW'/i, 

NEV4*NEV4SEV4,  NWV4NEV4SEV4. 
SWV4*NEy4SEV4,  NWV4SEV4. 
NWV4*SWV4SEV4; 
^4  S.  18  E.  Sec.  14  N2NWV4NEV4.  N2NWV4. 
N2SWV4NWV4,  SWV4*SWV4NWV4, 
NWV4*SEV4NWV4; 
^4  S.  18  E.  Sec.  18  N2NEV4,  N2SWV4NEV4, 
SWV4»SWV4NEV4,  SEV4SWV4NEV4. 
SEV4NEV4.  N2NEV4NWV4, 
SEV4NEV4NWV4,  NEV4SEV4. 
NEV4*NWV4SEV4.  NEV4SEV4SEV4. 
SEV4*SEV4SEV4; 
U  S.  18  E.  Sec.  17  ALL; 
4  S.  18  E.  Sec.  16  ALL; 
4  S.  18  E.  Sec.  48  ALL; 
.4  S.  18  E.  Sec.  47  N2,  SWV4, 

SEV4*NEV4SEV4.  W2NEV4SEV4, 
NWV4SEV4,  N2SWV4SEV4, 
SWV4SWV4SEV4; 
L4S.  18E.  Sec.  46N2*; 
14  S.  18  E.  Sec.  22  NWV4*  NEV4NWV4,  N2 
NWV4NWV4,  SWV4NWV4NWV4,  SEV4* 
NWV4NWV4; 
14  S.  18  E.  Sec.  20  NEV4,  E2NWV4. 

E2NWV4NWV4,  NWV4*NWV4NWV4, 
NEV4*SWV4NWV4,  NEV4NEV4SWV4, 
SEV4*NEV4SWV4,  N2SEV4.  E2 
SWV4SEV4.  NWV4*SWV4, 
SEV4SEV4SEV4; 
14  S.  18  E.  Sec.  21  ALL; 
14  S.  18  E.  Sec.  49  ALL; 
14  S.  18  E.  Sec.  50  NWV4*NWV4NEV4.  N2 
NWV4,  SWV4NWV4.  NEV4*SEV4NWV4, 
E2  SEV4NWV4.  NWV4NWV4SWV4, 
SWV4*NWV4SWV4; 
14  S.  18  E.  Sec.  29  NEV4NEV4. 

NEV4SEV4NEV4,  SEV4*SEV4NEV4; 
14  S.  18  E  Sec.  28  N2.  NEV4SWV4.  E2 
NWV4SWV4,  NWV4*NWV4SWV4,  N2 
SEV4SWV4.  SWV4*SEV4SWV4, 
SEV4SEV4SWV4,  N2SEV4,  SWV4SEV4, 
N2SEV4SEV4,  SWV4SEV4SEV4, 
SEV4*SEV4SEV4; 
14  S.  18  E.  Sec.  27  N2NWV4NEV4, 

SWV4NWV4NEV4,  N2NWV4.  SWV4NWV4, 
N2NWV4SWV4,  SWV4NWV4SWV4. 
NWV4*  SWV4SWV4; 
14  S.  18  E.  Sec.  33  NWV4*NEV4NEV4. 
N2NWV4NEV4,  SWV4*NWV4MEV4. 
SEV4*NWV4NEV4,  NEV4*NEV4NWV4; 


South  Dunes 

16  S.  20  E  Sec.  26  ALL;  ^ 

16  S.  20  E.  Sec.  27  NEV4  excl.  por. 

NWV4NWV4; 
16  S.  20  E.  Sec.  34  ALL; 
16  S.  20  E.  Sec.  35  ALL; 
16  S.  20  E.  Sec.  50  S2  NEV4*,  S2SWV4*, 

E2NEV4SWV4*; 
16  S.  20  E.  Sec.  51  SW'/.*.  SE'A*.  S2NWV4*; 
16  S.  20  E.  Sec.  52  SE'/iSE^/i*; 
16  S.  20  E.  Sec.  54  S2.  S2  N2; 
16  S.  20  E.  Sec.  55  S2.  NWV4,  S2NEV4. 

SWV4NEV4; 
16  S.  20  E.  Sec.  56  ALL; 
16  S.  20  E.  Sec.  57  ALL; 
16  S.  20  E.  Sec.  58  ALL; 
16  S.  20  E.  Sec.  59  ALL;  -    - 

summary:  The  primary  purpose  of  this 
supplementary  rule  is  to  set  out  the 
stipulations  of  the  user  permit  for  the 
Imperial  Sand  Dunes  Recreation  Area. 
Any  person  using  the  recreation  area 
must  buy  a  weekly  or  yearly  permit  for 
the  areas  described  in  the  above  Usted 
legal  description. 

1.  A  permit  is  required  for  all  persons 
using  the  Imperial  Sand  Dimes 
Recreation  Area. 

2.  Permits  must  be  purchased  and 
displayed  within  30  minutes  of  arrival 
in  the  fee  area. 

3.  Every  primary  transportation 
vehicle  must  have  a  permit.  A  primary 
transportation  vehicle  is  a  street  legal 
vehicle  used  for  transportation  to  the 
recreation  site.  A  street  legal  vehicle 
that  was  towed  to  the  site  and  whose 
sole  purpose  is  to  be  driven  off-road  for 
recreation  is  not  considered  to  be  a 
primary  transportation  vehicle. 

4.  Yearly  permits  are  non-transferable. 

5.  All  permits  must  be  visibly 
.displayed  in  the  front  windshield  of  the 

primary  transportation  vehicle  with  the 
date  side  facing  out. 

6.  Violations  of  these  or  other 
regulations  relating  to  the  Imperial  Sand 
Dimes  Recreation  Area  shall  be  grounds 
for  removal  from  the  Recreation  Area  for 
the  time  specified  by  the  authorized 
officer. 

7.  All  permits  are  non-refundable  and 
may  be  revoked  at  any  time  by  an 
authorized  officer  if  violation(s)  occur. 
The  permit  must  be  surrendered  to  the 
authorized  officer  upon  demand. 

8.  This  permit  does  not  allow  the 
permittee  to  camp  in  excess  of  14  days 
out  of  every  28  consecutive  days  on 
public  land  without  moving  at  least  25 
miles  away  for  14  days. 

9.  Any  directions  listed  on  officially 
posted  signs  shall  supersede  these 
stipulations. 

EFFECTIVE  DATE:  Effective  December  17, 

1998  and  will  remain  in  effect  until 

rescinded  or  modified  by  the  authorized 

officer. 

FOR  FURTHER  INFORMATION  CONTACT: 

Chief  Area  Ranger  Robert  Zimmer, 


Bureau  of  Land  Management,  El  Centro 
Field  Office,  1661  S.  4th  St.,  El  Centro, 
CA  92243  (760) 337-4407. 
SUPPLEMENTARY  INFORMATION:  The 
authority  for  these  rules  is  provided  in 
43  CFR  8365.1-6.  Violation  of  these 
regulations  is  punishable  by  a  fine  not 
to  exceed  $100,000.00  and/or 
imprisonment  not  to  exceed  12  months. 

Dated  December  9, 1998. 
EUyn  M.  Briggs, 
Volunteer  Program  Specialist. 
(FR  Doc.  98-33424  Filed  12-16-98;  8:45  ami 
BILUNQ  CODE  4S10-M-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Boundary  Revision:  Chesapeake  and 
Ohio  Canal  National  Historical  Pari( 

AGENCY:  Interior.  National  Park  Service. 
ACTION:  Notice  of  boundary  revision. 

SUMMARY:  Notice  is  hereby  given  that 
the  National  Park  Service  is  revising  the 
boundary  of  Chesapeake  and  Ohio  Canal 
National  Historical  Park  to  include  one 
additional  tract  of  land. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Chief,  Acquisition  Division  National 
Park  Service.  AT/LAFO.  P.O.  Box  908. 
Martinsburg.  WV  25402-0908,  (304) 
263-4943. 

SUPPLEMENTARY  INFORMATION:  Public 
Law  91-664,  enacted  January  8, 1971 
authorizes  the  acquisition  of  certain 
lands  for  the  Chesapeake  and  Ohio 
Canal  National  Historical  Park.  Section 
7  (c)  (ii)  of  the  Land  and  Water 
Conservation  Fund  Act.  as  amended  by 
PubUc  Law  104-333.  authorizes  minor 
boundary  revisions  of  areas  within  the 
National  Park  System.  Such  boimdary 
revisions  may  be  made,  when  necessary, 
after  advising  the  appropriate 
Congressionad  Committees  and 
following  pubUcation  in  the  Federal 
Register. 

In  order  to  properly  interpret  and 
preserve  the  historic  character  of  the 
Chesapeake  and  Ohio  Canal  National 
Historical  Park  it  is  necessary  to  revise 
the  existing  boxmdary  to  include  one 
additional  tract  of  land  comprising 
approximately  15.24  acres. 

Notice  is  hereby  given  that  the 
exterior  boundary  of  the  Chesapeake 
and  Ohio  Canal  National  Historical  Park 
is  hereby  revised  to  include  the 
following  tract  of  land:  Tract  39-115. 
Chesapeake  and  Ohio  Canal  National 
Historical  Park,  is  a  portion  of  the  same 
land  acquired  by  the  Nature 
Conservancy  bom  Donald  M.  Warfield 
by  deed  dated  July  31, 1992  and 
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recorded  in  Deed  Book  1052,  Page  85.  in 
the  Land  Records  of  Washington 
County.  State  of  Maryland. 

Subject  to  existing  easements  for 
public  roads  and  highways,  public 
utilities,  railroads  and  pipelines. 

This  tract  of  land  is  depicted  on 
Segment  Map  39.  identified  as  Tract  39- 
115  dated  June  1971.  The  map  is  on  file 
and  available  for  inspection  in  the  office 
of  the  National  Park  Service, 
Appalachian  Trail  Land  Acquisition 
Field  Office.  1314  Edwin  Miller 
Boulevard.  P.O.  Box  908.  Martinsburg. 
West  Virginia  25401. 

Dated:  November  9, 1999. 
Gentry  Davis, 
Regional  Director. 
|FR  Doc.  98-33451  Filed  12-1&-98:  8:45  am) 

BILUNO  COOE  4310-70-P 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

San  Francisco  Maritime  National 
Historical  Park  Agenda  for  the  January 
6, 1999  Advisory  Commission  Putiiic 
Meeting.  Golden  Gate  Club  Presidio. 
10:00  a.m.— 12:15  p.m. 

10:00  a.m. 
Welcome— Neil  Chaitin,  Chairman 
Opening  Remarks— Neil  Chaitin, 
Chairman.  William  G.  Thomas. 
Superintendent 
10:15  a.m. 
Update — General  Management  Plan, 
Phase  II  Implementation,  William 
G.  Thomas,  Superintendent 
10:30  a.m. 

Update— Haslett  Warehouse,  William 
G.  Thomas.  Superintendent.  Steve 
Crabtree,  Regional  Concessions 
10:45  a.m. 
Update— SAFR  Space  needs  for: 
Haslett  Warehouse,  Building  E; 
Space  Update:  Alameda  Building 
Leasing  Project 
Status— Port  of  Oakland,  Bay  Ship  & 
Yacht  Drydock,  Tom  Mulhem. 
Museum  Services  Manager 
11:00  a.m. 
Update — ^Disaster  Plan 
Status — Comprehensive  Interpretive 
Plan,  Marc  Hayman.  Chief  IRM 
11:15  a.m. 
Status — Ship  Preservation  Update. 
Wayne  Boykin.  Ships  Manager  & 
Staff 
11:30  a.m. 
Status — Volunteer  Program.  Sue 
Schmidt.  Volunteer  Coordinator 
11:45  a.m. 
Update — National  Maritime  Museum 
Association.  Projects,  Kathy  Lohan, 
Chief  Executive  Officer 
12:00  p.m. 


Public  Comments  and  Questions 
12:15  p.m. 

Agenda  Items/Date  for  next  meeting 
Michael  Bell. 
Acting  Superintendent. 

[FR  Doc.  98-33452  Filed  12-16-98;  8:45  am) 
BILUNO  COOE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  from 
Nance  County.  NE  in  the  Possession  of 
ttie  Nebraska  State  Historical  Society, 
Lincoln.  NE 

AGENCY:  National  Park  Service,  DOI. 
ACTION:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  bom  Nance  County,  NE  in  the 
possession  of  the  Nebraska  State 
Historical  Society,  Lincoln,  NE. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Nebraska  State 
Historical  Society  professional  staff  in 
consultation  with  representatives  of  the 
Shakopee  Mdewakanton  Sioux 
Commimity  of  Minnesota  (Prior  Lake). 
Lower  Sioux  Indian  Community  of 
Minnesota  Mdewakanton  Sioux  Indians 
of  the  Lower  Sioux  Reservation  in 
Minnesota,  Upper  Sioux  Indian 
Commimity  of  the  Upper  Sioux 
Reservation,  Minnesota,  Prairie  Island 
Indian  Community  of  Minnesota 
Mdewakanton  Sioux  Indians  of  the 
Prairie  Island  Reservation,  Minnesota, 
Spirit  Lake  Tribe,  North  Dakota 
(formerly  known  as  the  Devils  Lake 
Sioux  Tribe),  Standing  Rock  Sioux  Tribe 
of  North  and  South  Dakota,  Santee 
Sioux  Tribe  of  the  Santee  Reservation  of 
Nebraska,  Crow  Creek  Sioux  Tribe  of  the 
Crow  Creek  reservation.  South  Dakota. 
Cheyenne  River  Sioux  Tribe  of  the 
Cheyenne  River  Reservation.  South 
Dakota.  Yankton  Sioux  Tribe  of  South 
Dakota.  Oglala  Sioux  Tribe  of  the  Pine 
Ridge  Reservation.  South  Dakota.  Lower 
Brule  Sioux  Tribe  of  the  Lower  Brule 
Reservation.  South  Dakota.  Rosebud 
Sioux  Tribe  of  the  Rosebud  Indian 
Reservation.  South  Dakota,  Sisseton- 
Wahpeton  Sioux  Tribe  of  the  Lake 
Traverse  Reservation.  South  Dakota. 
Flandreau  Santee  Tribe  of  South  Dakota. 
Oglala  Sioux  Tribe  of  the  Pine  Ridge 
Reservation,  and  Assiniboine  and  Sioux 
Tribes  of  the  Fort  Peck  Indian 
Reservation.  Montana. 

In  1901,  hiunan  remains  representing 
one  individual  were  loaned  to  the 


Nebraska  State  Historical  Society  by  J.R. 
Coffin  as  part  of  a  collection  of 
ethnographic  materials.  In  1996  Mr. 
Coffin's  heirs  relinquished  legal  title  to 
all  human  remains  in  the  collection.  No 
known  individual  was  identified.  Two 
earbobs  are  attached  to  these  hiunan 
remains. 

The  ethnographic  collection 
containing  these  human  remains  was 
placed  on  loan  to  the  Nebraska  State 
Historical  Society  with  a  specific 
agreement  signed  by  Mr.  Coffin  and 
representatives  of  the  Nebraska  State 
Historical  Society.  The  human  remains 
are  listed  in  the  1901  loan  agreement  as 
"C109.  remnants  of  a  Sioux  who  was  cut 
up  by  the  Pawnee."  Mr.  Coffin 
witnessed  the  killing  of  this  Sioux  man 
at  the  hands  of  the  Pawnee  which 
occurred  sometime  in  the  1870s  near  the 
present-day  city  of  Genoa  in  Nance 
County,  NE.  Consultation  with  the 
Rosebud  Sioux  presented  the  following 
information:  Members  of  Spotted  Tail's 
band  from  the  Whetstone  Agency  raided 
the  Pawnee  villages  near  Genoa.  NE.  On 
October  6. 1870.  one  of  the  Sioux 
raiders  was  killed  by  the  Pawnee. 
Descendants  of  Spotted  Tail's  people  are 
today  members  of  the  Rosebud  Sioux 
Tribe  of  the  Rosebud  Indian 
Reservation.  South  Dakota.  Rosebud 
Tribal  Officials  state  that  no  individual 
was  identified  in  the  historical 
information  available  to  them. 

The  earbobs  attached  to  the  human 
remains  do  not  appear  to  meet  the 
definition  of  associated  funerary  objects 
as  provided  in  NAGPRA.  However, 
officials  of  the  Nebraska  State  Historical 
Society  have  determined  that  the  objects 
would  have  been  placed  with  the 
individual  at  the  time  of  his  death 
according  to  the  death  rites  and 
ceremonies  of  his  people  had  they  been 
able  to  bury  him.  "Therefore,  the 
Nebraska  State  Historical  Society  will 
repatriate  the  human  remains  with  the 
earbobs  intact.  Officials  of  the  Rosebud 
Sioux  Tribe  of  the  Rosebud  Indian 
Reservation.  South  Dakota  have  stated 
that  it  is  their  intention  to  inter  the  ear 
and  its  attached  ear  decorations  as 
required  by  their  culture's  death  rites 
and  ceremonies  for  burial  of  the  dead. 

Based  on  the  above  mentioned 
information,  officials  of  the  Nebraska 
State  Historical  Society  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(1),  the  human  remain  listed 
above  represents  the  physical  remains  of 
one  individual  of  Native  American 
ancestry.  Officials  of  the  Nebraska  State 
Historical  Society  have  also  determined 
that,  pursuant  to  43  CFR  10.2  (e),  there 
is  a  relationship  of  shared  group 
identity  which  can  be  reasonably  traced 
between  these  Native  American  human 
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^  mains  and  associated  funerary  objects 
I  id  the  Rosebud  Sioux  Tribe  of  the 
Rosebud  Indian  Reservation,  South 
Dakota. 

This  notice  has  been  sent  to  officials 
]f  the  Shakopee  Mdewakanton  Sioux 
iomniimity  of  Minnesota  (Prior  Lake), 
jower  Sioux  Indian  Community  of 
^iinnesota  Mdewakanton  Sioux  Indians 
jc^f  the  Lower  Sioux  Reservation  in 
Minnesota.  Upper  Sioux  Indian 
lommunity  of  the  Upper  Sioux 
leservation,  Minnesota,  Prairie  Island 
idian  Community  of  Minnesota 
[dewakanton  Sioux  Indians  of  the 
e  Island  Reservation,  Minnesota, 
ipirit  Lake  Tribe,  North  Dakota 
(  bnnerly  known  as  the  Devils  Lake 
!  ioux  Tribe),  Standing  Rock  Sioux  Tribe 
I  f  North  and  South  Dakota,  Santee 
!  ioux  Tribe  of  the  Santee  Reservation  of 
I  lebraska,  Crow  Creek  Sioux  Tribe  of  the 
( :row  Creek  reservation.  South  Dakota, 
( Sieyenne  River  Sioux  Tribe  of  the 
I  Sieyenne  River  Reservation,  South 
D^ota,  Yankton  Sioux  Tribe  of  South 

^ikota,  Oglala  Sioux  Tribe  of  the  Pine 
dge  Reservation,  South  Dakota,  Lower 
Irule  Sioux  Tribe  of  the  Lower  Brule 
Reservation,  South  Dakota,  Rosebud 
lioux  Tribe  of  the  Rosebud  Indian 
Reservation,  South  Dakota,  Sisseton- 
'ahpeton  Sioux  Tribe  of  the  Lake 
.averse  Reservation,  South  Dakota, 
landreau  Santee  Tribe  of  South  Dakota, 
_  jlala  Sioux  Tribe  of  the  Pine  Ridge 
Reservation,  South  Dakota,  Assiniboine 
Lid  Sioux  Tribes  of  the  Fort  Peck  Indian 
Reservation,  Montana.  Representatives 
)f  any  other  Indian  tribe  that  believes 
tself  to  be  culturally  affiliated  with 
hese  human  remains  should  contact 
lob  Bozell,  Associate  Director,  Nebraska 
State  Historical  Society,  1500  R  Street, 
\0.  Box  82554,  Lincoln,  NE  68501- 
i554:  telephone:  (402)  471-4789,  befme 
anuary  19, 1999.  Repatriation  of  the 
luman  remains  to  the  Rosebud  Sioux 
Tribe  of  the  Rosebud  Indian  Reservation 
inay  begin  after  that  date  if  no 
idditional  claimants  come  forward. 
Sated:  November  24, 1998. 
'rands  P.  McManamon, 
tpartnwntal  Consulting  ArdieologM. 
inagpr.  AnAteoiogy  and  Ethnt^mphy 
m. 
Doc  98-33446  Piled  12-16-98;  8:45  am] 
MLUNQ  COM  43ie-l»# 


DEPARTMENT  OF  THE  INTERIOR 

National  Parte  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  from 
near  Oregon  City,  OR  in  the 
Possession  of  the  Peabody  Museum  of 
Archaeology  and  Ethnology,  Harvard 
University,  Cambridge,  MA 

agency:  National  Park  Service,  Interior 
ACTION:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  from  near  Oregon  City,  OR  in 
the  possession  of  the  Peabody  Museum 
of  Archaeology  and  Ethnology,  Harvard 
University,  Cambridge,  MA. 

A  detailed  assessment  of  the  himian 
remains  was  made  by  Peabody  Museum 
of  Archaeology  and  Ethnology 
professional  staff  in  consultation  with 
representatives  of  the  Confederated 
Tribes  of  the  Grande  Ronde  of  Oregon. 

In  1895,  human  remains  representing 
one  individual  were  removed  from  a 
burial  site  two  miles  outside  of  Oregon 
City,  OR  by  Dr.  M.E.  Pierce  who 
donated  these  human  remains  to  the 
Peabody  Museum  of  Archaeology  and 
Ethnology  the  same  year.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present. 

Btused  on  cranial  morphology,  this 
individual  has  been  determined  to  be 
Native  American.  Museum 
documentation  records  this  individual 
to  be  "Clackamas."  Historical 
documents  indicate  the  area  of  Oregon 
aty  was  part  of  Clackamas  traditional 
territory  during  the  eighteenth  and 
nineteenth  centuries.  The  attribution  of 
such  a  specific  cultural  affiliation  to  the 
individual  by  the  collector  indicates 
that  interment  post-dates  sustained 
contact  between  indigenous  groups  and 
Europeans  beginning  in  the  late 
eighteenth  century.  Therefore,  the 
antiquity  of  the  human  remains  and  the 
occupation  of  the  area  by  Clackamas 
people  coincide.  The  Clackamas  people 
are  represented  by  the  Confederated 
Tribes  of  the  Grande  Ronde  of  Oregon. 

Based  on  the  above  mentioned 
information,  officials  of  the  Peabody 
Museum  of  Archaeology  and  Ethnology 
have  determined  that,  pursuant  to  43 
CFR  10.2  (d)(1).  the  human  remains 
listed  above  represent  the  physical 
remains  of  one  individual  of  Native 
American  ancestry.  Officials  of  the 
]^eabody  Museum  of  Archaeology  and 
}logy  have  also  determined  that. 
It  to  43  CFR  10.2  (e),  there  is  a 


relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  the  Confederated  Tribes  of  the 
Grande  Ronde  of  Oregon. 

This  notice  has  been  sent  to  officials 
of  the  Confederated  Tribes  of  the  Grande 
Ronde  of  Oregon.  Representatives  of  any 
other  Indian  tribe  that  believes  itself  to 
be  culturally  affiliated  with  these 
human  remains  and  associated  funerary 
objects  should  contact  Barbara  Isaac, 
Repatriation  Coordinator,  Peabody 
Museum  of  Archaeology  and  Ethnology, 
Harvard  University,  11  Divinity  Ave., 
Cambridge,  MA  02138;  telephone:  (617) 
495-2254,  before  January  19. 1999. 
RefMtriation  of  the  human  remains  to 
the  Confederated  Tribes  of  the  Grande 
Ronde  of  Oregon  may  begin  after  that 
date  if  no  additional  claimants  come 
forward. 

Dated:  December  11. 1998. 
VeletU  Cuiouts, 
Acting  Departmental  Ck)nsulting 
Archeologist, 

Deputy  Manager.  Archeology  and 
Ethnography  Program. 
(FR  Doc.  98-33448  Filed  12-16-98;  8:45  am) 
■UUNO  CODE  4>1»-7e-F 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

NoUca  of  Inventory  Completion  for 
Native  American  Human  Remains, 
Associated  Funerary  Ob|ects,  and 
Unassociated  Funerary  Objects  from 
Wisconsin  In  the  Possession  of  the 
Neville  Public  Museum  of  Brown 
County,  Green  Bay,  Wl 

AGENCY:  National  Park  Service,  Interior 
action:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
from  Wisconsin  in  the  possession  of  the 
Neville  Public  Museum  of  Brown 
County,  Green  Bay,  WI. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Neville  Public 
Museum  professional  staff  in 
consultation  with  representatives  of  the 
Ho-Chunk  Nation  of  Wisconsin,  the 
Winneb^o  Tribe  of  Nebraska,  and  the 
Menominee  Indian  Tribe  of  Wisconsin. 

In  1940,  human  remains  representing 
five  individuals  were  recovered  finrn 
Allouez,  WI  during  road  construction  on 
the  comer  of  S.  Jackson  and  Derby  Lane. 
Between  1940  and  1941,  these  human 
remains  were  donated  to  the  Neville 
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Public  Museum  by  Alex  Gauthier  and 
W.C.  McClendon.  No  known 
individuals  were  identified.  The  seven 
associated  funerary  objects  include  one 
iron  sickle  blade,  one  iron  10-d  nail 
section,  one  iron  spike,  two  pieces  of 
burned  sandstone,  and  two  non-human 
large  mammal  bones. 

Based  on  the  associated  funerary 
objects  and  the  apparent  age  of  the 
biuials,  these  individuals  have  been 
identified  as  Native  American  bom  the 
Late  Historic  ]}eriod.  During  the  Late 
Historic  period,  the  area  of  AUouez,  WI 
was  occupied  primarily  by  the 
Menominee  Indian  Tribe. 

In  1941,  human  remains  representing 
22  individuals  were  recovered  fi-om  the 
Gibson  Rock  Shelter,  Brown  County,  WI 
by  R.L.  Hall,  W.  Wittry,  and  A.  Linck. 
No  accession  records  exist  for  these 
himian  remains,  but  they  are  believed  to 
have  been  donated  by  R.L.  Hall,  W. 
Wittry,  and  A.  Linck.  No  known 
individual  were  identified.  The 
minimum  of  16  associated  funerary 
objects  include  one  antler  point,  one 
beveled  bone  knife,  a  shell  bead,  turtle 
plastron  "plaque",  non-human  bones, 
one  beaver  incisor,  one  snail  shell,  one 
stick,  and  grit-tempered  sherds,  some  of 
which  form  two  Aztalan  Collared 
vessels. 

Based  on  the  associated  funerary 
objects  and  apparent  age  of  the  burials, 
these  individuals  have  been  determined 
to  be  Native  American.  Based  on  the 
ceramic  types,  these  burials  are 
estimated  to  date  to  the  Woodland 
period.  Based  on  continuities  of 
ceramics  and  occupation,  some 
archeologists  believe  the  ceramics  are 
associated  with  ancestors  of  the 
Menominee.  Although  other 
archeolo^sts  believe  the  ceramics  could 
be  associated  with  the  Ho-Chunk,  the 
museum  feels  the  evidence  indicates  a 
primarily  Menominee  cultural 
affihation. 

In  1950,  human  remains  representing 
12  individuals  were  recovered  from  the 
Charles  Grignon  House,  operated  by  the 
Outagamie  County  Historical  Society, 
Outagamie  County,  WI  during 
excavations.  In  1953,  these  human 
remains  were  donated  to  the  Neville 
Public  Museum  by  WilUam  Wolf,  then- 
curator  of  the  Charles  Grignon  House. 
No  known  individuals  were  identified. 
The  associated  funerary  objects  were  not 
donated  to  the  Neville  Public  Museiun. 
The  Neville  Public  Museum  feels  that 
those  objects  and  additional  human 
remains  are  the  responsibility  of  the 
Outagamie  County  Historical  Society 
and  will  not  attempt  re-constituting  the 
collection  for  the  purpose  of 
repatriation. 
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Based  on  analysis  of  the  associated 
funerary  objects,  these  individuals  have 
been  determined  to  be  Native  American 
bom  the  Late  Historic  period.  Historic 
documents  (Bishop  Kemper's  1834  toiu-) 
further  establish  an  active  Menominee 
cemetery  at  or  very  near  this  site. 

In  1980,  human  remains  representing 
two  individuals  were  recovered  fi'om  an 
embankment  in  Green  Bay,  WI  and 
donated  to  the  Neville  Public  Museum 
by  the  City  of  Green  Bay  Police 
Department.  No  known  individuals 
were  identified.  The  604  associated 
funerary  objects  include  glass  beads  and 
small  mammal  bones. 

Based  on  the  associated  funerary 
objects  and  apparent  age  of  the  burials, 
these  individuals  have  been  determined 
to  be  Native  American.  Further,  the 
presence  of  black  seed  beads  suggests  a 
Late  Historic  period  date  for  the  burials. 
Diuing  the  Late  Historic  period,  the  area 
of  Green  Bay,  WI  was  occupied 
primarily  by  the  Menominee  Indian 
Tribe. 

The  30  cultural  items  consist  of  a 
stone  pipe  bowl,  six  faceted  (cut)  blue 
beads,  three  dark  red  beads,  foiu 
Madison  points,  two  humpbacked 
knives,  one  side-notched  point,  one 
bifiircate-base  point,  12  faceted  (cut) 
blue  beads,  and  a  string  of  tiny  white 
and  dark  red  beads. 

In  1923,  Mr.  Usle  Perizak  donated  the 
12  faceted  (cut)  blue  beads  and  the 
string  of  tiny  white  and  dark  red  beads 
to  the  Neville  Public  Museum.  In  1925 
and  1935,  Mr.  J.P.  Schumacher  sold  the 
remainder  of  the  cultural  items  listed 
above  to  the  Neville  Public  Museum. 
Museum  records  state  that  these  30 
cultural  items  were  all  removed  from 
burials  in  a  mound  in  Green  Bay,  WI. 
Archeologlcal  records  indicate  that 
historic  Menominee  burials  were 
located  in  this  mound.  The  objects  are 
being  affiliated  with  the  Menominee 
Tribe  as  they  were  all  removed  from  a 
mound  with  historic  Menominee 
burials. 

Based  on  the  above  mentioned 
information,  officials  of  the  Neville 
Public  Museimi  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(1),  the 
human  remains  listed  above  represent 
the  physical  remains  of  31  individuals 
of  Native  American  ancestry.  Officials  of 
the  Neville  Public  Museum  have  also 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(2),  the  627  objects  Usted  above 
are  reasonably  believed  to  have  been 
placed  with  or  near  individual  hiunan 
remains  at  the  time  of  death  or  later  as 
part  of  the  death  rite  or  ceremony. 
Officials  of  the  Neville  Public  Museum 
have  determined  that,  pursuant  to  43 
CFR  10.2  (d)(2)(ii),  these  30  cultural 
items  are  reasonably  believed  to  have 


been  placed  with  or  near  individual 
human  remains  at  the  time  of  death  or 
later  as  part  of  the  death  rite  or 
ceremony  and  are  believed,  by  a 
preponderance  of  the  evidence,  to  have 
been  removed  bom  a  specific  burial  site 
of  on  Native  American  individual. 
Lastly,  officials  of  the  Neville  Public 
Museum  have  determined  that, 
pursuant  to  43  CFR  10.2  (e),  there  is  a 
relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
these  Native  American  human  remains, 
associated  funerary  objects,  and 
unassociated  funerary  objects  and  the 
Menominee  Indian  Tribe  of  Wisconsin. 
This  notice  has  been  sent  to  officials 
of  the  Ho-Chunk  Nation  of  Wisconsin, 
the  Winnebago  Tribe  of  Nebraska,  and 
the  Menominee  Indian  Tribe  of 
Wisconsin.  Representatives  of  any  other 
Indian  tribe  that  believes  itself  to  be 
culturally  affiliated  with  these  human 
remains  and  associated  funerary  objects 
should  contact  Aim  Koski,  Director, 
Neville  Pubhc  Museum  of  Brown 
County,  210  Museum  Place,  Green  Bay, 
WI  54303;  telephone:  (920)  448-4460. 
before  January  19, 1999.  Repatriation  of 
the  human  remains  and  associated 
funerary  objects  to  the  Menominee 
Indian  Tribe  may  begin  after  that  date  if 
no  additional  claimants  come  forward. 
Dated:  December  8, 1998. 
Veletta  Canouts. 

Acting  Departmental  Consulting 
Archeologist. 

Deputy  Manager,  Archeology  and 

Ethnography  Program. 

(FR  Doc.  98-33447  Filed  12-16-98;  8:45  am) 

BILUNQ  CODE  4310-70-F 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  from 
Yavapai  County,  AZ  In  the  Control  of 
the  Prescott  National  Forest,  USOA 
Forest  Service,  Prescott,  AZ 

AGENCY:  National  Park  Service.  Interior 
ACTION:  Notice 


Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9.  of  the 
completion  of  an  inventory  of  human 
remains  from  Yavapai  County,  AZ  in  the 
control  of  the  Prescott  National  Forest, 
USDA  Forest  Service,  Prescott,  AZ. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Arizona  State 
University,  Museiun  of  Northern 
Arizona  and  USDA  Forest  Service 
professional  staff  in  consultation  with 
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■epresentatives  of  the  Camp  Verde 
ifavapai-Apache  Indian  Community,  the 
iavasupai  Tribe,  the  Hopi  Tribe,  the 
-iualapai  Tribe,  the  Navajo  Nation,  the 
Pueblo  of  Zuni,  and  the  Yavapai- 
Prescott  hidian  Tribe. 

Between  1965-1975,  human  remains 
^presenting  21  individuals  were 
recovered  from  four  sites  (AZ 
M:04:0002;  AZ  N:04:0005:  AZ 
N:04:0012;  and  AZ  N:04:0017)  within 
the  Prescott  National  Forest  during 
legally  authorized  excavations 
conducted  by  Arizona  State  University. 
INo  known  individuals  were  identified. 
The  23  associated  funerary  objects 
include  ceramic  fragments;  bone  and 
stone  tools;  biuned  animal  bones; 
ground  stone;  shell;  clay;  and  a  burned 
com  cob. 

Based  on  material  culture, 
architectiire,  and  site  organization,  these 
four  sites  have  been  identified  as 
Southern  Sinaguan  large  masonry 
pueblo,  a  small  pueblo,  a  pithouse 
village,  and  a  biuial  ground  occupied 
between  900-1400  A.D.  Continuities  of 
edmographic  materials,  technology,  and 
aichitecture  indicate  affiliation  of 
Southern  Sinaguan  sites  in  this  portion 
of  central  Arizona  with  historic  and 
present-day  Puebloan  cultures.  Oral 
traditions  presented  by  representatives 
of  the  Hopi  Tribe  support  cultural 
affiliation  with  Southern  Sinaguan  sites 
in  central  Arizona. 

In  1985,  human  remains  representing 
one  individual  were  recovered  from  site 
NA  18494  during  legally  authorized 
salvage  excavations  conducted  by  Dr. 
lliomas  R.  Cartledge  of  Kaibab  National 
Forest  following  disturbance  of  the 
burial.  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present. 

Based  on  material  culture,  site  NA 
18494  has  been  identified  as  a  Cohonina 
biuial  site  dating  between  700-900  A.D. 
Continuities  of  ethnographic  materials, 
tecnology,  and  architecture  indicate 
affiliation  of  Cohonina  sites  in  north 
central  Arizona  with  the  Hopi  Tribe. 
Oral  traditions  presented  by 
representatives  of  the  Hopi  Tribe 
support  Hopi  ciUtural  affiUation  with 
Cohonina  sites  in  this  portion  of 
Arizona. 

Based  on  the  above  mentioned 
information,  officials  of  the  USDA 
Forest  Service  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(1),  the 
human  remains  Usted  above  represent 
the  physical  remains  of  22  individuals 
of  Native  American  ancestry.  Officials  of 
the  USDA  Forest  Service  have  also 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(2),  the  23  objects  Usted  above 
are  reasonably  beUeved  to  have  been 
placed  with  or  near  individual  human 


remains  at  the  time  of  death  or  later  as 
part  of  the  death  rite  or  ceremony. 
Lastly,  officials  of  the  USDA  Forest 
Service  have  also  determined  that, 
piusuant  to  43  CFR  10.2  (e),  there  is  a 
relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  associated  funerary  objects,  the 
Hopi  Tribe,  and  the  Yavdpai-Prescott 
IncUan  Tribe. . 

This  notice  has  been  sent  to  officials 
of  the  Camp  Verde  Yavapai-Apache 
Indian  Commimity,  the  Havasupai 
Tribe,  the  Hopi  Tribe,  the  Hualapai 
Tribe,  the  Navajo  Nation,  the  Pueblo  of 
Zuni,  and  the  Yavapai-Prescott  Indian 
Tribe.  Representatives  of  any  other 
Indian  tribe  that  believes  itself  to  be 
cultiually  affiliated  with  these  human 
remains  should  contact  Dr.  Frank  E. 
Wozniak,  NAGPRA  Coordinator, 
Southwestern  Region,  USDA  Forest 
Service.  517  Gold  Ave.  SW, 
Albuquerque,  NM  87102;  telephone: 
(505)  842-3238,  fax:  (505)  842-3800, 
before  January  19, 1999.  Repatriation  of 
the  human  remains  to  the  Hopi  Tribe 
and  the  Yavapai-Prescott  Indian  Tribe 
may  begin  after  that  date  if  no 
additional  claimants  come  forward. 
Dated:  December  11, 1998. 
VeleMa  Canouls. 
Acting  Departmental  Consulting 
Archeologist, 

Deputy  Manager,  Archeology  and 
Ethnoffraphy  Proffom. 
[FR  Doc.  98-33449  Filed  12-16-98;  8:4S  am] 
MUMQ  CODE  4S10-?»-F 


DEPARTMENT  OF  THE  INTERIOR 

National  Parlt  Service,  Interior 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remaina  and 
Aaaociated  Funerary  Otifecta  from  the 
Naval  Ordnance  Center,  Port  Hadlock, 
WA  In  tlie  Control  of  the  Pacific 
DIvialon,  Port  Hadlock  Detachment, 
United  StatM  Navy.  Port  Hadlock.  WA. 

agency:  National  Park  Service,  Interior 
action;  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9.  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
from  the  Naval  Ordnance  Center,  Port 
Hadlock,  WA  in  the  control  of  the 
Pacific  Division,  Port  Hadlock 
Detachment,  United  States  Navy,  Port 
Hadlock,  WA. 

A  detailed  assessment  of  the  human 
remains  was  made  by  U.S.  Navy 


professional  sta^  in  consultation  with 
representatives  of  the  Jamestown 
S'lGallam  Tribe. 

During  1975-  November  16, 1990, 
human  remains  representing  six 
individuals  were  recovered  from  the 
Walan  Point  and  Bugge  Spit  sites  at  Port 
Hadlock  Detachment  located  on  Indian 
Island  near  Port  Hadlock,  WA  during 
archeological  surveys  and  construction 
projects  by  U.S.  Navy  personnel.  No 
known  individuals  were  identified.  The 
42  associated  funerary  objects  include 
an  antler  tine,  worked  bone,  an  antler 
wedge,  bone  blanket  pin,  pendant,  shell 
bead,  dentaUiun,  holed  pectin  shell, 
oUvella  shel  bead,  glass  trade  beads,  and 
an  iron  knife  blade. 

Based  on  radiocarbon  dates  and  burial 
location,  the  two  individuals  from  the 
Walan  Point  site  have  been  determined 
to  be  Native  American,  dated  to  between 
1550-1260  years  before  present.  The 
burnt  condition  of  the  remains  of  one 
individual  may  indicate  cremation  prior 
to  biuial. 

Based  on  the  archeological  context 
and  radiocarbon  dates  of  surrounding 
material,  the  four  individuals  from  the 
Bugge  Spit  site  have  been  determined  to 
be  Native  American,  dated  to  be 
approximately  300  years  old. 

EthnograpUc  documents  detailing 
territories  of  various  Native  American 
groups  within  the  vicinity  of  these  two 
sites  indicate  that  Indian  Island  was 
inhabited  by  the  Chemakum  people  at 
the  time  the  first  Euroamericans  arrived 
in  the  Northwest.  Aroimd  1850,  a  series 
of  battles  between  the  Chemakum  and 
the  S'Klallam  and  Suquamish  tribes 
ended  in  the  virtual  destruction  of  the 
Chemakum.  Historic  documents 
indicate  the  surviving  Chemakum  were 
absorbed  into  the  neighboring  S'Klallam 
villages. 

Based  on  the  above  mentioned 
information,  officials  of  the  United 
States  Navy  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(1),  the 
human  remains  listed  above  represent 
the  physical  remains  of  six  individuals 
of  Native  American  ancestry.  Officials  of 
the  United  States  Navy  have  also 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(2),  the  42  objects  listed  above 
are  reasonably  beUeved  to  have  been 
placed  with  or  near  individual  human 
remains  at  the  time  of  death  or  later  as 
part  of  the  death  rite  or  ceremony. 
Lastly,  officials  of  the  United  States 
Navy  have  determined  that,  pursuant  to 
43  CFR  10.2  (e),  there  is  a  relationship 
of  shared  group  identity  which  can  be 
reasonably  traced  between  these  Native 
American  human  remains  and 
associated  funerary  objects  and  the 
Jamestown  S'Klallam  Tribe. 
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This  notice  has  been  sent  to  officials 
of  the  Jamestown  S'Klallam  Tribe. 
Representatives  of  any  other  Indian  tribe 
that  beheves  itself  to  be  culturally 
affiUated  with  these  human  remains  and 
associated  funerary  objects  should 
contact  Mr.  Tim  Johnson,  Naval 
Ordnance  Center,  Pacific  Division.  Port 
Hadlock  Detachment,  Port  Hadlock,  WA 
98339;  telephone:  (360)  396-5236,  before 
January  19, 1999.  Repatriation  of  the 
human  remains  and  associated  funerary 
objects  to  the  Jamestown  S'Klallam 
Tribe  may  begin  after  that  date  if  no 
additional  claimants  come  forward. 
Dated:  IDecember  11, 1998. 
Veletta  Cuouto, 

Acting  Departmental  Consulting 
Archeologist, 

Deputy  Manager,  Archeology  and 

Ethnography  Prognun. 

(FR  Doc.  98-33450  Filed  12-16-98;  8:45  am) 

MLLMQ  COM  4»ie-70-F 


DEPARTMENT  OF  JUSTICE 
Office  of  ttte  Attorney  General 
[A.G.  Order  No.  2196-«8] 
RIN  1106-AA56 

Final  Guidelines  for  ttie  Jacob 
Wettarling  Crimes  Against  Children 
and  Sexually  Violent  Offender 
Registration  Act,  as  Amended 

agency:  Department  of  Justice. 
ACTION:  Final  guidelines. 


SUMMARY:  The  United  States  Department 
of  Justice  is  pubUshing  Final  Guidelines 
to  implement  the  Jacob  Wetterling 
Crimes  Against  Children  and  Sexually 
Violent  Offender  Registration  Act  as 
amended  by  Megan's  Law.  the  Pam 
Lychner  Sexual  Offender  Tracking  and 
Identification  Act  of  1996.  and  section 
115  of  the  General  Provisions  of  Title  I 
of  the  Departments  of  Commerce. 
Justice,  and  State,  the  Judiciary,  and 
Related  Agencies  Appropriations  Act, 
1998. 

EFFECTIVE  DATE:  December  17. 1998. 
SUPPLEMENTARY  INFORMATION:  The  Pam 
Lychner  Sexual  Offender  Tracking  and 
Identification  Act  of  1996.  Pub.  L.  104- 
236. 110  Stat.  3093  (the  "Pam  Lychner 
Act"),  and  section  115  of  the  General 
Provisions  of  Title  I  of  the  Departments 
of  Commerce.  Justice,  and  State,  the 
Judiciary,  and  Related  Agencies 
Appropriations  Act,  1998,  Pub.  L.  105- 
119,  111  Stat.  2440,  2461  (the  "CJSA"), 
amended  section  170101  of  the  Violent 
Crime  Control  and  Law  Enforcement 
Act  of  1994.  Pub.  L.  103-322, 108  SUt. 
1796.  2038  (codified  at  42  U.S.C. 


14071).  which  contains  the  Jacob 
Wettlering  Crimes  Against  Children  and 
Sexually  Violent  Offender  Registration 
Act  (the  "Wetterhng  Act"  or  "the  Act"). 
These  legislative  changes  require 
conforming  changes  in  the  Final 
Guidelines  for  the  Jacob  Wetterling  Act 
and  Megan's  Law  (Pub.  L.  104-145. 110 
Stat.  1345)  that  were  pubUshed  by  the 
Department  of  Justice  on  July  21, 1997. 
in  the  Federal  Register  (62  FR  39009). 

The  Wettlerling  Act  generally  sets  out 
minimum  standards  for  state  sex 
offender  registration  programs.  States 
that  fail  to  comply  with  Aese  standards 
within  the  applicable  time  frame  will  be 
subject  to  a  mandatory  10%  reduction  of 
formula  grant  funding  under  the  Edward 
Byrne  Memorial  State  and  Local  Law 
Enforcement  Assistance  Program  (42 
U.S.C.  3756).  which  is  administered  by 
the  Bureau  of  Justice  Assistance  of  the 
Department  of  Justice.  Any  funds  that 
are  not  allocated  to  noncomplying  states 
will  be  reallocated  to  states  that  are  in 
comphance.  Information  concerning 
comphance  review  procedures  and 
requirements  appears  in  part  Vm  of 
these  guidelines. 

The  Wetterling  Act's  requirements  for 
comphance  may  be  divided  into  three 
categories,  each  of  which  carries  a 
different  compliance  deadline, 
depending  on  the  legislation  from 
which  it  derives: 

1.  Original  requirements.  Many  of  the 
provisions  of  the  ciurent  formulation  of 
the  Wetterling  Act  derive  from  the 
original  version  of  the  Act.  which  was 
enacted  on  September  13, 1994.  or  from 
the  Megan's  Law  amendment  to  the  Act. 
These  include,  for  example,  the  basic 
requirements  to  register  offenders  for  at 
least  10  years;  to  take  registration 
information  from  offenders  and  to 
inform  them  of  registration  obUgations 
when  they  are  released;  to  require 
registrants  to  update  address 
information  when  they  move;  to  verily 
the  registered  address  periodically;  and 
to  release  registration  information  as 
necessary  for  pubUc  safety.  The 
deadline  for  comphance  with  these 
features  of  the  Act  was  September  12, 
1997,  based  on  the  specification  of  42 
U.S.C.  14071(g)  that  states  have  three 
years  from  the  Act's  original  enactment 
date  (i.e.,  September  13. 1994)  to 
achieve  comphance.  However,  42  U.S.C. 
14071(g)  allows  a  two-year  extension  of 
the  deadline  for  states  that  are  making 
good  faith  efforts  to  achieve  comphance, 
and  states  that  have  been  granted  this 
extension  have  until  September  12, 
1999,  to  comply  with  these  features  of 
the  Act. 

2.  Pam  Lychner  Act  requirements.  The 
Pam  Lychner  Act's  amendments  to  the 
Wetterling  Act  created  a  limited  number 


of  new  requirements  for  state 
registration  programs,  including  a 
requirement  that  the  perpetrators  of 
particularly  serious  offenses  and 
recidivists  be  subject  to  lifetime 
registration.  The  time  frame  for 
comphance  mth  these  new 
requirements  is  specified  in  section 
10(b)  of  the  Pam  Lychner  Act— three 
years  from  the  Pam  Lychner  Act's 
enactment  date  of  October  3. 1996. 
subject  to  a  possible  extension  of  two 
years  for  states  that  are  making  good 
faith  efforts  to  come  into  compliance. 
Hence,  barring  an  extension,  states  will 
need  to  comply  with  these  featiires  of 
the  Act  by  October  2. 1999. 

3.  CJSA  requirements.  CJSA 
amendments  made  extensive  changes  to 
the  Wetterling  Act.  many  of  which 
afford  states  greater  flexibility  in 
achieving  comphance.  Under  the 
effective  date  provisions  in  section 
115(c)  of  the  CJSA.  states  immediately 
have  the  benefit  of  amendments  that 
afford  them  greater  discretion  and  can 
rely  on  these  amendments  in 
determining  what  changes  (if  any)  are 
needed  in  their  registration  programs  to 
comply  with  the  Act.  For  example,  the 
Act  as  amended  by  CJSA  affords  states 
discretion  concerning  the  procedures  to 
be  used  in  periodic  verification  of 
registrants'  addresses,  in  contrast  to  the 
Act's  original  requirement  that  a 
specific  verification-form  procedure  be 
used.  In  light  of  this  change,  effective 
immediately,  states  have  discretion 
concerning  the  particular  procedures 
that  will  be  used  in  address  verification. 
While  the  CJSA's  amendments  to  the 
Wetterling  Act  were  largely  in  the 
direction  of  affording  states  greater 
discretion,  the  CJSA  did  add  some  new 
requirements  to  the  Wetterling  Act.  For 
example,  the  CJSA  added  provisions  to 
promote  registration  of  sex  offenders  in 
states  where  they  work  or  attend  school 
(as  well  as  states  of  residence)  and  to 
promote  registration  of  federal  and 
military  sex  offenders.  TTie  time  frame 
for  compliance  with  new  requirements 
imder  the  CJSA  amendments,  as 
specified  in  section  115(c)(2)  of  the 
CJSA,  is  three  years  from  the  CJSA's 
enactment  date  of  November  26, 1997, 
subject  to  a  possible  extension  of  two 
years  for  states  that  are  making  good 
faith  efforts  to  come  into  comphance. 
Hence,  barring  an  extension,  states  will 
need  to  comply  with  these  featiu«s  of 
the  Act  by  November  25,  2000. 

The  final  guidelines  in  this 
pubhcation  identify  and  discuss 
separately  all  of  the  requirements  that 
states  will  need  to  meet  by  each  of  the 
three  specified  deadlines,  thereby 
making  it  clear  when  states  will  need  to 
be  in  comphance  with  each  element  of  ^ 
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he  Wetterling  Act  to  maintain 
eligibility  for  full  Byrne  Formula  Grant 
funding. 

Summary  of  Comments  on  the  Proposed 
Suidelines 

On  June  19, 1998.  the  U.S. 

partment  of  Justice  published 
posed  Guidelines  in  the  Federal 
ter  (63  FR  33696)  to  implement  the 
acob  Wetterling  Crimes  Against 

ildren  and  Sexually  Violent  Offender 
:egistration  Act  as  amended  by  Megan's 

iw,  the  Pam  Lychner  Sexual  Offender 
rracking  and  Identification  Act  of  1996, 
and  section  115  of  the  General 
Provisions  of  Title  I  of  the  Departments 
of  Commerce,  Justice,  and  State,  the 
Judiciary,  and  Related  Agencies 
Appropriations  Act,  1998.  The  comment 
period  expired  on  August  18, 1998. 

Following  the  publication  of  the 
proposed  guidelines,  the  Department 
received  9  conunent  letters,  primarily 
from  state  law  enforcement  agencies. 
These  letters  contained  numerous 
comments,  questions  and 
recommendations,  all  of  which  were 
considered  carefully  in  developing  the 
Final  Guidelines.  A  summary  of  the 
comments  and  responses  to  them  are 
provided  in  the  following  paragraphs. 

A.  Offense  Coverage 

One  respondent  commented  that 
some  states  appear  to  be  imposing 
registration  requirements  on  individuals 
convicted  of  consensual  adult  sodomy. 
As  the  guidelines  state,  such  offenses 
are  not  among  the  offenses  for  which  the 
Act  requires  registration,  and 
registration  of  persons  convicted  of  such 
offenses  would  hot  further  the  Act's 
objectives. 

B.  Basic  Registration  Requirements 

1.  Initial  Registration  Requirement 

One  respondent  asked  about  the 
applicability  of  the  Act's  requirements 
in  relation  to  an  offender  who  is 
released  from  custody  and  immediately 
moves  to  another  state.  In  such  cases, 
the  state  must:  (1)  inform  the  offender 
of  the  pertinent  registration 
reqviirements  and  take  information  on 
the  offender  as  prescribed  in  the  Act; 
and  (2)  have  procedures  that  ensure  that 
notice  is  provided  promptly  to  an 
agency  responsible  for  registration  in 
the  state  to  which  the  offender  moves, 
as  with  any  other  offender  who  is 
moving  interstate  (42  U.S.C.  14071(b)(1), 
(2)  and  (5)).  The  final  guidelines  include 
language  that  clarifies  these 
requirements. 

2.  Duration  of  Registration 

Two  respondents  commented  on  the 
minimum  registration  period  required 


by  the  Act.  One  respondent  noted  that 
its  state  law  currently  allows 
discontinuance  of  registration  "upon 
restoration  of  civil  rights,"  while 
another  noted  that  its  state  law  allows 
discontinuance  of  registration  after 
seven  years  in  certain  circumstances.  As 
the  guidelines  state,  for  persons 
convicted  of  offenses  within  the  Act's 
offense  categories,  registration  may  be 
discontinued  prior  to  10  years  only  if 
the  underlying  conviction  is  reversed, 
vacated,  or  set  aside,  or  if  the  registrant 
is  pardoned.  Thus,  laws  allowing 
discontinuance  of  registration  for  such 
persons  prior  to  ten  years  for  any  other 
reasons  would  not  be  in  compliance 
with  the  Act. 

The  requirement  of  registration  for  at 
least  10  years,  like  the  other 
requirements  of  the  Act,  does  not  have 
to  be  applied  retroactively  to  offenders 
who  were  convicted  prior  to  the 
establishment  of  a  conforming 
registration  program.  Hence,  it  is  a 
matter  of  state  discretion  whether  to 
allow  termination  of  registration  for 
such  offenders  after  some  shorter  period 
of  time. 

C.  Registration  in  Certain  Interstate 
Contexts 


1.  Offense  Coverage 

One  respondent  inquired  whether  an 
offender's  new  state  of  residence,  or  a 
state  in  which  an  offender  works  or 
attends  school,  must  register  the 
offender  if  he  or  she  does  not  fall  into 
the  categories  of  registration  offenses 
specified  in  the  state's  sex  offender 
registration  laws.  The  Act  requires  states 
to  register — or,  in  the  case  of  non- 
resident workers  and  students,  to  accept 
registration  information  from — persons 
convicted  of  the  offenses  described  in 
42  U.S.C.  14071(a)(3)(A)-(B)  or  a 
comparable  range  of  offenses.  Thus,  a 
state  must  register  (or,  for  non-resident 
workers  and  students,  accept 
registration  information  from)  at  least 
those  persons  to  comply  with  the  Act. 
The  coverage  of  any  offenses  beyond 
those  offenses  is  a  matter  of  state 
discretion.  Thus,  for  example,  the  Act 
does  not  require  a  state  to  accept 
registration  information  fix)m  a  non- 
resident worker  or  student  if  that 
person's  state  of  residence  is  registering 
the  person  on  the  basis  of  an  offense 
that  is  outside  of  the  Act's  offense 
coverage  requirements. 

2.  Notification  to  Other  States 

One  respondent  asked  whether,  to 
comply  writh  the  Act.  a  state  must  enact 
a  statutory  requirement  providing  for 
notification  to  other  states  when  an 
offender  moves  interstate,  or  whether  it 


could  rely  on  informal  practice  to  do  so. 
As  the  guidelines  state,  in  determining 
compliance,  the  Act  does  not  require 
that  it  standards  be  implemented  by 
statute.  Thus,  in  assessing  compliance 
with  the  Act,  the  totaUty  of  a  state's 
rules  governing  the  operation  of  its 
registration  and  notification  system  will 
be  considered,  including  administrative 
policies  and  procedures  as  well  as 
statutes.  However,  a  completely 
informal  practice,  not  adopted  by  statute 
and  not  included  in  an  articulated 
administrative  policy  or  procedure, 
would  not  be  sufficients 

D.  Requirements  Related  to  Non- 
Resident  Workers  and  Students 

1.  General  Requirement 

One  respondent  commented  that  the 
requirement  that  non-resident  workers 
and  student  register  both  in  the  state  in 
which  they  reside  and  the  state  in 
which  they  are  employed  places  a 
burden  on  the  non-resident  state.  The 
Act  itself  requires  that  states  accept 
registration  information  from  out-of- 
state  workers  and  students  (42  U.S.C. 
14071(b)(7)).  The  guidelines  cannot  alter 
requirements  appearing  in  the  statute. 

2.  Procedures  for  Accepting  Registration 
Information 

One  respondent  asked  whether  states 
may  comply  with  the  requirement  to 
accept  registration  information 
concerning  non-resident  workers  and 
students  by  having  local  law 
enforcement  agencies  collect  the 
information  and  then  transfer  it  to  the 
state.  This  approach  is  consistent  with 
the  Act. 

One  respondent  asked  whether 
registration  information  must  be 
collected  directly  from  the  non-resident 
workers  and  students,  or  whether  states 
may  enter  into  agreements  to  exchange 
information  on  such  persons.  The  Act 
requires  states  to  "ensure  that 
procedures  are  in  place  to  accept 
registration  information  from"  these 
categories  of  offenders  (42  U.S.C. 
14071(b)(7)).  Thus,  states  must  have 
some  mechanism  in  place  to  accept 
registration  information  bom  non- 
resident workers  and  students.  Should 
states  also  wish  to  enter  into  agreements 
for  information  exchange  with  other 
states,  they  are  bee  to  do  so  under  the 
Act. 

3.  Offenders  to  Whom  the  Registration 
Requirements  Apply 

One  respondent  asked  how  the 
number  of  days  of  employment  in  the 
state  should  be  calculated.  More 
specifically,  the  respondent  asked  how 
to  deal  with  employment  involving 
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travel  through  several  states,  and 
whether  work-related  travel  through  a 
state  or  any  amount  of  time  spent 
working  during  a  day  should  be  counted 
towards  or  as  a  "day"  of  employment  in 
the  state.  As  the  guidelines  state,  the  Act 
requires  states  to  accept  registration 
information  from  non-residents  who  are 
employed  "full-time  or  part-time  for  a 
period  of  time  exceeding  14  days  or  for 
an  aggregate  period  of  time  exceeding  30 
days  during  any  calendar  year"  (42 
U.S.C.  14071(a)(3)(F).  The  Act  and 
guidelines  do  not  provide  more  specific 
rules  concerning  such  questions  as 
whether  traveling  through  a  state  in  the 
course  of  employment  constitutes  being 
employed  in  the  state,  or  whether  there 
is  a  lower  limit  on  the  amount  of  time 
worked  during  a  day  that  will  count  as 
part-time  employment.  Thus,  the 
resolution  of  those  issues  is  a  matter  of 
state  discretion. 

One  respondent  inquired  as  to  the 
definition  of  part-time  student.  The  Act 
defines  a  "student"  as  a  "person  who  is 
enrolled  on  a  full-time  or  part-time 
basis,  in  any  pubUc  or  private 
educational  institution,  including  any 
secondary  school,  trade,  or  professional 
institution,  or  institution  of  higher 
education."  (42  U.S.C.  14071(a)(3)(G)). 
The  Act  and  guidelines  do  not  further 
define  the  term  "part-time."  Thus,  is  left 
to  the  states  to  apply  this  term  in  a 
manner  consistent  with  the  Act. 

E.  Requirements  Related  to  Federal  and 
Military  Offenders 

One  respondent  expressed  interest  in 
the  federal  government's  role  in  sex 
offender  registration,  including  the 
National  Sex  Offender  Registry  (NSOR) 
and  the  registration  of  federal  and 
military  offenders.  Another  respondent 
noted  that,  in  order  for  the  state  to 
notify  federal  authorities  if  a  federal  or 
military  offender  fails  to  register,  some 
mechanism  must  be  estabUshed  to  aleri 
the  state  when  such  an  offender  moves 
into  the  state.  Procedures  for  state 
participation  in  NSOR  are  described  in 
the  guidelines,  and  the  FBI  will  issue 
formal  regulations  governing  the 
operation  of  NSOR.  As  the  guidelines 
explain,  recent  legislation  requires 
federal  and  military  authorities  to  give 
notice  to  state  and  local  authorities 
concerning  the  release  to  their  areas  of 
federal  and  military  sex  offenders.  The 
responsible  federal  agencies  are  in  the 
process  of  estabUshing  procedures  to 
implement  these  requirements. 


F.  Requirements  Related  to  Aggravated 
Offenders  and  Recidivist 

1.  AppUcation  of  Lifetime  Registration 
Requirement 

Two  respondents  questioned  whether 
the  lifetime  registration  requirements  for 
aggravated  offenders  and  recidivist 
apply  retroactively  or  prospectively. 
The  final  guidelines  clarify  that  the  Act 
requires  states  to  register  for  hfe 
offenders  convicted  for  an  aggravated 
offense,  and  recidivist  convicted  of  the 
current  offense,  where  such  convictions 
occur  after  the  adoption  by  the  state  of 
the  lifetime  registration  requirement. 
However,  states  remain  free  to  apply  the 
lifetime  registration  requirement 
retroactively  to  offenders  convicted 
prior  to  their  adoption  of  the 
requirement,  if  they  so  wish.  The 
lifetime  registration  requirement  for 
aggravated  offenders  and  recidivist  was 
enacted  by  the  Pam  Lychner  Act,  and 
thus  carriers  a  deadline  of  October  3, 
1999,  with  a  possible  two-year 
extension  for  states  making  good  faith 
efforts  to  comply. 

One  respondent  asked  how  far  back  a 
state  must  look  in  determining  whether 
an  offender  has  a  prior  offense  that 
would  qualify  him  or  her  as  a  recidivist. 
There  is  no  time  limit  under  the  Act  on 
prior  quaUfying  convictions.  As  the 
final  guidelines  make  clear,  in 
determining  whether  a  person  has  a 
qualifying  prior  conviction,  states  must 
rely  on  the  methods  they  normally  use 
in  searching  criminal  records. 

2.  Definition  of  Aggravated  Offenses 

One  respondent  sought  clarification 
on  the  aggravated  offenses  for  which 
Ufetime  registration  is  required.  As  the 
guidelines  state,  "aggravated  offense" 
refers  to  state  offenses  comparable  to 
aggravated  sexual  abuse  as  defined  in 
federal  law  (18  U.S.C.  2241).  which 
principally  encompasses:  (1)  engaging 
in  sexual  acts  in  involving  penetration 
with  victims  of  any  age  through  the  use 
of  force  or  the  threat  of  serious  violence; 
and  (2)  engaging  in  sexual  acts 
involving  penetration  with  victims 
below  the  age  of  12.  Thus,  states  can 
comply  with  the  provision  by  requiring 
lifetime  registration  for  persons 
convicted  of  the  state  offenses  that  cover 
such  conduct,  i.e..  (1)  engaging  in  sexual 
acts  involving  penetration  with  victims 
of  any  age  through  the  use  of  force  or 
the  threat  of  serious  violence;  and  (2) 
engaging  in  sexual  acts  involving 
penetration  with  victims  below  the  age 
of  12. 


G.  Requirements  Related  to  Sexually 
Violent  Predators 

1.  Waiver 

Several  respondents  expressed 
concern  over  the  particular 
requirements  regarding  sexually  violent 
predators.  For  example,  two 
respondents  noted  that  their  state  either 
does  not  use  a  board  of  experts  to 
designate  sexually  violent  predators  or 
does  not  include  certain  representatives 
on  the  board  that  they  use.  The  Act 
requires  that  the  determination  whether 
a  person  is  a  sexually  violent  predator 
be  made  by  a  court  after  considering  the 
recommendation  of  a  board  with  a 
specified  composition  (42  U.S.C. 
14071(a)(2)(A)).  However,  the  Act  also 
allows  the  Attorney  General  to  grant  a 
waiver  from  these  requirements  where  a 
state  has  established  alternative 
procedures  or  legal  standards  for 
designating  a  person  as  a  sexually 
violent  predator  (42  U.S.C. 
14071(a)(2)(B)).  As  a  resuU,  as  the 
guidelines  state,  the  approach  taken  to 
determining  whether  an  offender  is  a 
sexually  violent  predator  will  be  treated 
as  a  matter  of  state  discretion. 

In  addition,  the  Act  allows  the 
Attorney  General  to  approve 
"alternative  measures  of  comparable  or 
greater  effectiveness  in  protecting  the 
public  from  unusually  dangerous  or 
recidivistic  sexual  offenders"  in  lieu  of 
the  specific  measure  set  forth  in  the  Act 
regarding  sexually  violent  predators  (42 
U.S.C.  14071(a)(2)(C)).  States  that  wish 
to  request  approval  under  this  provision 
should  do  so  during  the  compliance 
review  process.  States  also  may  consider 
the  adoption  of  alternative  measures  at 
any  time  after  coming  into  compUance 
with  the  Act,  and  may  seek  approval 
bom  the  reviewing  authority  for  such 
later-developed  alternatives. 

2.  Documentation  of  Treatment 

Two  respondents  expressed  concern 
with  the  requirements  that  the 
registration  information  collected  on 
sexually  violent  predators  must  include 
documentation  of  treatment.  The  Act 
requires  that,  for  registrants  who  have 
been  designated  as  "sexually  violent 
predators"  under  the  Act's  definition, 
the  initial  registration  information  must 
include  "dociunentation  of  treatment 
received  for  any  mental  abnormality  or 
personality  disorder  of  the  person"  (42 
U.S.C  14071(b)(1)(B)).  As  the  guidelines 
note,  however,  in  determining  whether 
offenders  have  received  treatment,  the 
officers  responsible  for  obtaining  the 
initial  registration  information  may  rely 
on  information  that  is  readily  available 
to  them,  either  from  existing  records  on 
the  offender,  and  may  comply  with  the 
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r^t^uirement  to  document  an  offender's 
tM  atment  history  simply  by  noting  that 
ti)  offender  received  treatment.  Of 
cpurse,  states  that  wish  to  include  more 
di^ailed  information  about  offenders' 
treatment  histories  are  firee  to  do  so. 

3.  Termination  of  Sexually  Violent 

Jlator  Status 
ae  state  recommend  that  its  law 
ows  certain  sexually  violent  predators 
to  obtain  certificates  of  rehabilitation 
thiat  terminate  sexually  violent  predator 
^^tus.  As  the  guidelines  make  clear,  the 
Att  requires  Ufetime  registration  once  it 
has  been  determined  that  a  registrant  is 
wxually  violent  predator.  Thus,  a  state 
3uld  not  be  in  compUance  with  this 
ature  of  the  Act  if  its  were  to  allow 
registration  to  be  terminated  for  a 
person  who  has  been  found  to  be  a 
sexually  violent  predator  on  the  basis  of 
d^ater  determination  that  the  person  has 
been  "rehabiUtated"  or  is  no  longer  a 
Mxually  violent  predator.  However,  as 
^^ted  in  the  guidelines  and  in  (G)(1) 
above,  the  Attorney  General  may 
approve  alternative  measures  of 
comparable  or  greater  effectiveness  in 
protecting  the  public  from  unusually 
dangerous  or  reddivistic  sexual 
offenders  in  Ueu  of  the  specific 
measures  set  forth  in  the  Act  regarding 
sexually  violent  predators  (42  U.S.C. 
j«071(a)(2)(C)). 

t .  The  National  Sex  Offender  Registry 
iNSOR) 

One  respondent  had  specific 
questions  regarding  the  interface  of  its 
offender  tracking  system  with  NSOR. 
lyocedures  for  state  participation  in 
NSOR  are  described  in  the  gviidelines, 
khd  the  rai  will  issue  formal 
regulations  governing  the  operation  of 
NSOR.  As  the  gmdeUnes  note,  funding 
\s  available  through  the  National  Sex 
Ofiiender  Registry  Assistance  Program  of 
the  Bureau  of  Justice  Statistics  of  the 
jllnited  States  Department  of  Justice  to 
uciUtate  state  participation  in  NSOR 
md  to  upgrade  state  sex  offender 
registries. 

i^inal  Guidelines  for  the  Jacob 
Wetteiiing  Crimes  Against  Children 
iond  Sexually  Violent  0£fender 
Registration  Act,  as  Amended 

1 .  General  Purposes  and  Principles  of 
I  tterpretation 

These  guidelines  carry  out  a  statutory 
directive  to  the  Attorney  General  in 
subsection  (a)(1)  of  the  Wetterling  Act 
(42  U.S.C.  14071(a)(1))  to  estabUsh 
[  uidelines  for  state  registration 
I  irograms  imder  the  Act.  Before  turning 
t  a  the  specific  provisions  of  the  Act,  five 
[  eneral  points  should  be  noted 


concerning  the  Act's  interpretation  and 
application. 

First,  the  general  objective  of  the  Act 
is  to  assist  law  enforcement  and  protect 
the  public  from  convicted  child 
molesters  and  violent  sex  offenders 
through  requirements  of  registration  and 
appropriate  release  of  registration 
information.  The  Act  is  not  intended  to, 
and  does  not  have  the  effect  of,  making 
states  less  free  than  they  were  under 
prior  law  to  impose  sudi  requirements. 
Hence,  the  Act's  standards  constitute  a 
floor  for  state  programs,  not  a  ceiling. 
States  do  not  have  to  go  beyond  the 
Act's  minimum  requirements  to 
maintain  eUgibility  for  full  Byrne  Grant 
funding,  but  they  retain  the  discretion  to 
do  so,  and  state  programs  do  often 
contain  elements  that  are  required 
under  the  Act's  standards.  For  example, 
a  state  may  have  a  registration  system 
that  covers  broader  classes  of  offenders 
than  those  identified  in  the  Act,  requires 
address  verification  for  registered 
offenders  at  more  frequent  intervals 
than  the  Act  prescribes,  or  requires 
offenders  to  register  for  a  longer  period 
of  time  than  the  period  specified  in  the 
Act.  Exercising  these  options  creates  no 
problem  of  compliance  because  the 
Act's  provisions  concerning  duration  of 
registration,  covered  offenders,  and 
other  matters  do  not  limit  state 
discretion  to  impose  more  extensive  or 
stringent  requirements  that  encompass 
the  Act's  baseline  requirements. 

Second,  to  comply  with  the 
WetterUng  Act,  states  do  not  have  to 
revise  their  registration  systems  to  use 
technical  definitions  of  covered  sex 
offenses  based  on  federal  law.  Rather, 
subject  to  certain  constraints,  they  may 
use  their  own  criminal  law  definitions 
and  categories  in  defining  registration 
requirements.  This  point  is  explained 
more  fully  below. 

Third,  the  Act's  definitions  of  covered 
offense  categories  are  tailored  to  its 
general  purpose  of  protecting  the  pubUc 
bom  persons  who  molest  or  sexually 
exploit  children  and  from  other  sexually 
violent  offenders.  Hence,  these 
definitions  do  not  include  all  offenses 
that  involve  a  sexual  element.  For 
example,  offenses  consisting  of 
consensual  acts  between  adults  are  not 
among  the  offenses  for  which 
registration  is  required  under  the  Act, 
and  requiring  registration  for  persons 
convicted  of  such  offenses  would  not 
further  the  Act's  objectives. 

Fourth,  the  Wetterling  Act 
contemplates  the  estabUshment  of 
programs  that  will  prescribe  registration 
and  notification  requirements  for 
offenders  who  are  subsequently 
convicted  of  offenses  in  Uie  pertinent 
categories.  The  Act  does  not  require 


states  to  attempt  to  identify  and  to 
prescribe  such  requirements  for 
offenders  who  were  convicted  prior  to 
the  estabUshment  of  a  conforming 
program.  Nevertheless,  the  Act  does  not 
preclude  states  from  prescribing 
registration  and  notification 
requirements  for  offenders  convicted 
prior  to  the  establishment  of  the 
program. 

Fifth,  the  Act  sets  minimum  standards 
for  state  registration  and  notification 
programs  but  does  not  require  that  its 
standards  be  implemented  by  statue.  In 
assessing  compliance  with  the  Act,  the 
totality  of  a  state's  rules  governing  the 
operation  of  its  registration  and 
notification  program  will  be  considered, 
including  administrative  policies  and 
procedures  as  well  as  statutes. 

2.  Related  Litigation 

Some  state  registration  and 
notification  systems  have  been 
challenged  on  constitutional  grounds. 
The  majority  of  courts,  and  all  federal 
appeals  courts,  that  have  dealt  with  the 
issue  thus  far  have  held  that  systems 
like  those  contemplated  by  the 
Wetterling  Act  do  not  violate  released 
offenders'  constitutional  rights.  See  e.g.. 
Roe  V.  Office  of  Adult  Probation.  125 
F.3d  47  (2d  Cir.  1997)  (Connecticut 
probation  office  notification  policy); 
Russell  V.  Gregoire.  124  F.Sd  1079  (9th 
Cir.  1997)  (Washington  state  act),  cert, 
denied,  118  S.Ct.  1191  (1998);  Doe  v. 
Pataki.  120  F.Sd  1263  (2d  Qr.  1997) 
(New  York  act),  cert,  denied.  118  S.Ct. 
1066  (1998);  E.B.  v.  Vemiero,  119.F.3d 
1077  (3d  Cir.  1997)  (New  Jersey 
notification  provisions),  cert,  denied, 
118  S.Ct.  1039  (1998);  Artwayv. 
Attorney  General,  81  F.3d  1235  (3d  Cir. 
1996)  (New  Jersey  registration 
provision);  Doe  v.  Kelley,  961  F.  Supp. 
1105  (W.D.  Mich.  1997)  (Michigan 
notification  provisions);  Doe  v.  Weld, 
954  F.  Supp.  425  (D.  Mass.  1996) 
(Massachusetts  registration  of  juvenile 
offenders);  State  \.  Pickens.  556  N.W.2d 
396  (Iowa  1997);  Arizona  Dep't  of  Public 
Safety  v.  Superior  Court,  949  F.2d  983 
(Ariz.  App.  1997);  Opinion  of  the 
Justices  to  the  Senate,  423  Mass.  1201, 
668  N.E.  2d  738  (Mass.  1996);  Doe  v. 
Poritz,  142  N.J.  1.  662  A.2d  367  (N.J. 
1995);  State  v.  Ward.  123  Wash.  2d  488, 
869  F.2d  1062  (Wash.  1994).  The  United 
States  has  filed  "friend  of  the  court" 
briefs  in  several  of  these  cases,  arguing  . 
that  sex  offender  registration  and 
community  notification  do  not  impose 
punishment  for  purposes  of  the  Ex  Post 
Facto  and  Double  Jeopardy  Clauses  or 
violate  privacy  or  liberty  interests 
guaranteed  by  the  federal  Constitution. 
In  a  few  other  cases,  however,  courts 
have  found  that  certain  appUcations  or 
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provisions  of  some  state  systems  violate 
the  United  States  Constitution  or 
provisions  of  a  state  constitution.  See, 
e.g..  Doe  V.  Attorney  General,  426  Mass. 
136,  686  N.E.  2d  1007  (Mass.  1997) 
(holding  that  the  Massachusetts  act 
implicates  liberty  and  property  interests 
protected  by  the  Massachusetts 
constitution,  so  that  the  act  could  not  be 
applied  to  Doe — who  had  been 
convicted  of  "indecent  assault"  for 
sexually  suggestive  touching  of  an 
undercover  police  officer  in  an  area 
known  for  consensual  sexual  activity 
between  aduh  males — without  a  prior 
hearing  to  determine  if  he  individually 
presented  any  threat  to  persons  for 
whose  protection  the  act  was  passed; 
the  court  did  not  rule  out  the  possibility 
that  a  categorical  "dangerousness" 
determination  could  be  justified  by 
certain  other  conviction  offenses);  State 
V.  Myers,  260  Kan.  669,  923  P.2d  1024 
(Kan.  1996)  (holding  that  due  to  the 
breadth  of  offenses  subject  to  Kansas 
registration  act  and  the  potentially 
unlimited  scope  of  notification.  Kansas 
notification  provisions  violate  the  Ex 
Post  Facto  Clause),  cert,  denied,  117 
S.Ct.  2508  (1997).  The  New  Jersey 
Supreme  Court  in  Doe  v.  Poritz  (above) 
also  found  a  state  law  privacy  interest 
requiring  certain  procedural  protections, 
and  those  procedures  were  further 
elaborated  upon  by  the  Third  Circuit  in 
E.B.  V.  Verniero  (above). 

In  addition,  when  these  guidelines 
were  written,  there  were  appeals 
pending  in  the  Second  Circuit,  see  Doe 
V.  Pataki,  3  F.  Supp.  2d  456  (S.D.N. Y. 
1998)  (finding  a  federally  protected 
liberty  interest  sufficient  to  trigger  due 
process  concerns  and  that  New  York's 
law  did  not  provide  sufficient  due 
process),  appeal  pending,  2d  Qr.  No. 

.  in  the  Sixth  Circuit,  see  Cutshall 

V.  Sundquist,  980  F.  Supp.  928  (M.D. 
Tenn.  1997)  (holding  that  the  Tennessee 
notification  provisions  implicate  federal 
and  state  law  privacy  and  employment 
interests,  requiring  procedural 
protections  prior  to  notification),  appeal 
pending,  6th  Qr.  Nos.  97-6276  &  97- 
6321,  and  in  the  Third  Circuit,  see  Paul 
V.  Vemiero,  3d  Cir.  No.  97-5791  (from 
district  court's  rejection  of 
constitutional  privacy  challenge  to 
community  notification).  There  was  also 
ongoing  litigation  in  federal  district 
court  in  Minnesota  and  in  state  courts 
in  Ohio  and  Pennsylvania. 


current  text,  reflecting  the  Megan's  Law, 
Pam  Lychner  Act,  and  CJSA 
amendments.  The  detailed  explanation 
is  preceded  by  a  table  that  summarizes 
the  organization  of  the  guidelines,  the 
major  elements  of  the  Act,  and  the  time 
for  compliance  with  each  element  under 
the  enacting  legislation. 

Summary  and  Deadlines  for  Wetterling 
Act  Compliance 

I.  Ten-year  Minimum  Registration  For 
Persons  Convicted  of  a  Criminal  Ofifense 
Against  a  Victim  Who  Is  a  Minor  or  a 
Sexually  Violent  Ofifense  (Sept.  12. 1997; 
Possible  Two-year  Extension] 

A.  "States"  to  which  the  Act  applies 

B.  Duration  of  registration 
Q  Coverage  of  offenses 
D.  Coverage  of  offenders 

n.  Registration  and  Tracking  Procedures; 
Penalties  for  Registration  Violations  (Sept. 
12. 1997;  Possible  Two-year  Extension] 

A.  Initial  registration  procedures 

B.  Change  of  address  procedures 

C.  Periodic  address  verification 

D.  Penalties  for  registration  violations 

m.  Release  of  Registration  Information 
(Sept.  12, 1997;  Possible  Two-year 
Extension) 

rv.  Special  Registration  Requiraments  Under 
the  Pam  Lychner  Act  for  Recidivists  and 
Aggravated  Ofienders  (Oct.  2. 1999;  Possible 
Two-year  Extension] 

v.  Special  Registration  Requirements  Under 
the  Cjsa  Amendments  Relating  to  Sexually 
Violent  Predators,  Federal  and  Military 
Offenders,  and  Non-resident  Workers  and 
Students  (Nov.  25. 2000;  Possible  Two-year 
Extension) 

A.  Heightened  sexually  violent  predator 

registration  or  alternative  measures 

B.  Federal  and  military  offenders;  non- 

resident workers  and  students 

VI.  Participation  in  the  National  Sex 
Ofifender  Registry  (Nov.  25,  2000;  Possible 
Two-year  Extension] 

Vn.  Good  Faith  Immunity  (Available  to 
States  Immediately] 

Vm.  Compliance  Review;  Consequences  of 
Non-compliancx 

Text  of  Detailed  Guidelines  for 
Wetterling  Act  Compliance 


3.  Summary  and  Text  of  Guidelines 

The  following  guidelines  explain  the 
interpretation  and  application  of  the 
Wetterling  Act's  standards  for 
registration  programs  and  related 
requirements.  All  citations  in  these 
guidelines  to  the  Act  are  to  the  Act's 


I.  Ten-year  Minimum  Registration  for 
Persons  Convicted  of  a  Criminal 
Offense  Against  a  Victim  Who  Is  a 
Minor  or  a  Sexually  Violent  Offense 
[September  12, 1997;  Possible  Two-year 
Extension] 

To  comply  with  subsections  (a)(1)  and 
(b)(6)(A)  of  the  Wetterling  Act,  a  state 
registration  program  must  require 
current  address  registration  for  a  period 
of  10  years  for  persons  convicted  of  "a 
criminal  offense  against  a  victim  who  is 
a  minor"  or  a  "sexually  violent  offense." 


This  requirement  derives  fitim  the 
Wetterling  Act  as  originally  enacted. 
The  time  for  compliance  is  accordingly 
that  provided  in  42  U.S.C.  14071(g) — 
Sept.  12, 1997.  or  Sept.  12. 1999.  for 
states  that  have  received  a  two-year 
extension  based  on  good  faith  efforts  to 
achieve  compliance. 

The  interpretation  and  application  of 
this  requirement  are  as  follows: 

A.  "States"  to  Which  the  Act  Applies 

For  puiposes  of  the  Act.  "state"  refers 
to  the  poUtical  units  identified  in  the 
provision  defining  "state"  for  purposes 
of  eligibility  for  Byrne  Formula  Grant 
funding  (42  U.S.C.  3791(a)(2)).  Hence, 
the  "states"  that  must  comply  with  the 
Act's  standards  for  registration  programs 
to  maintain  full  eligibility  for  such 
funding  are  the  fifty  states,  the  District 
of  Columbia,  the  Commonwealth  of 
Puerto  Rico,  the  Virgin  Islands, 
American  Samoa.  Guam,  and  the 
Northern  Marina  Islands. 

B.  Duration  of  Registration 

Subsection  (b)(6)(A)  provides  that  the 
registration  requirement  must  remain  in 
effect  for  10  years  following  the 
registrant's  release  from  prison  or 
placement  on  parole,  supervised  release, 
or  probation.  States  may  choose  to 
establish  longer  registration  periods, 
and  are  required  to  do  so  under  the 
Act's  standards  for  certain  types  of 
offenders  as  discussed  in  parts  IV  and 
V  of  these  guidehnes.  Registration 
requirements  of  shorter  duration  than  10 
years  are  not  consistent  with  the  Act. 
Hence,  for  example,  a  state  program 
would  not  be  in  compliance  with  the 
Act  if  it  allowed  registration  obligations 
to  be  waived  or  terminated  before  the 
end  of  the  10  year  period  on  such 
groimds  as  a  finding  of  rehabilitation  or 
a  finding  that  registration  (or  continued 
registration)  would  not  serve  the 
purposes  of  the  state's  registration 
provisions.  However,  if  the  underlying 
conviction  is  reversed,  vacated,  or  set 
aside,  of  if  the  registrant  is  pardoned, 
registration  (or  continued  registration)  is 
not  required  under  the  Act. 

Also,  in  light  of  a  proviso  in 
subsection  (b)(6).  a  state  need  not 
require  registration  "during  ensuing 
periods  of  incarceration."  The  reference 
to  subsequent  "incarceration"  should  be 
understood  to  include  periods  of  civil 
commitment,  as  well  as  imprisonment 
for  the  commission  of  another  criminal 
offense,  since  a  state  may  conclude  that 
it  is  superfluous  to  carry  out  address 
registration  and  verification  procedures 
while  the  registrant  is  in  either  criminal 
or  civil  confinement.  To  comply  with 
the  Act,  a  state  that  does  waive 
registration  during  subsequent  criminal 
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Of  civil  confinement  must  require  that 
1  ^gistration  resimie  when  the  registrant 
j  A  released,  if  time  remains  imder  the 
lustration  period  required  by  the  Act. 

Coverage  of  Offenses 

1.  "Criminal  offense  against  a  victim 
\ho  is  a  minor".  The  Act  requires 
istration  of  any  person  convicted  of 
|i "criminal  offense  against  a  victim  who 
ii  a  minor."  Subsection  (a)(3)(A)  defines 
tne  relevant  category  of  offenses.  The 
g  sneral  purpose  of  the  definition  is  to 
e  dsure  comprehensive  registration  for 
]  ersons  convicted  of  offenses  involving 
i  ixual  molestation  or  sexual 
exploitation  of  minors.  "Minor"  for 
urposes  of  the  Act  means  a  person 
low  the  age  of  18. 
TTie  specific  clauses  in  the  Act's 
finition  of  "criminal  offense  against  a 
ictim  who  is  a  minor"  are  as  follows: 
(l)-<2)  Clauses  (i)  and  (ii)  cover 
kidnaping  of  a  minor  (except  by  a 

Barent)  and  false  imprisoimient  of  a 
linor  (except  by  a  parent).  All  states 
have  statutes  that  define  offenses — going 
by  such  names  as  "kidnaping," 
^'criminal  restraint,"  or  "false 
ihiprisonment" — whose  gravamen  is 
abduction  or  unlawful  restraint  of  a 
person.  States  can  comply  with  these 
qlauses  by  requiring  registration  for 
nersons  convicted  of  these  statutory 
Klffenses  whose  victims  were  below  the 
^e  of  18.  It  is  a  matter  of  state 
discretion  under  these  clauses  whether 
registration  should  be  required  for  such 
offenses  in  cases  where  the  offender  is 
9  parent  of  the  victim. 

'  (3)  Clause  (iii)  covers  offenses 
consisting  of  "criminal  sexual  conduct 
toward  a  minor."  States  can  comply 
yrith  this  clause  by  requiring  registration 
r  persons  convicted  of  all  statutory  sex 

iffenses  imder  state  law  whose  elements 
volve  physical  contact  with  a  victim — 

luch  as  provisions  defining  crimes  of 
"rape,"  "sexual  assault,"  "sexual 
Abuse,"  or  "incest" — ^in  cases  where  the 
Tictim  was  a  minor  at  the  time  of  the 
offense.  Coverage  is  not  limited  to  cases 
Where  the  victim's  age  \8  an  element  of 
fhe  offense  (such  as  prosecutions  for 
tpedally  defined  diild  molestation 
offenses).  It  is  a  matter  of  state 
discretion  under  this  clause  whether 
Registration  should  be  required  for  sex 
offenses  that  do  not  involve  physical 
d>ntact.  such  as  exhibitionism  offenses. 

(4)  diause  (iv)  covers  offenses 
consisting  of  solicitation  of  a  minor  to 
eng{^  in  sexual  conduct  The  notion  of 
Vsexual  conduct"  should  be  understood 
in  the  same  sense  as  in  clause  (iii). 
Hence,  states  can  comply  with  clause 
(iv)  by  consistently  requiring 
tegistration,  in  cases  where  the  victim 

vras  below  the  age  of  18,  based  on: 


— A  conviction  for  an  offense  involving 
solicitation  of  the  victim  under  a 
general  attempt  or  solicitation 
provision,  where  the  object  offense 
would  be  covered  by  clause  (iii),  and 

— A  conviction  for  an  offense  involving 
solicitation  of  the  victim  under  any 
provision  defining  a  particular  crime 
whose  elements  include  soliciting  or 
attempting  to  engage  in  sexual  activity 
involving  physical  contact. 

(5)  Clause  (v)  covers  offenses 
consisting  of  using  a  minor  in  a  sexual 
performance.  This  includes  both  live 
performances  and  using  minors  in  the 
production  of  pornography. 

(6)  Clause  (vi)  covers  offenses 
consisting  of  solicitation  of  a  minor  to 
practice  prostitution.  The  interpretation 
of  this  clause  is  parallel  to  that  of  clause 
(iv).  States  can  comply  with  clause  (vi) 
by  consistently  requiring  registration,  in 
cases  where  the  victim  was  below  the 
age  of  18,  based  on: 

— A  conviction  for  an  offense  involving 
solicitation  of  the  victim  under  a 
general  attempt  or  solicitation 
provision,  where  the  object  offense  is 
a  prostitution  offense,  and 

— A  conviction  for  an  offense  involving 
solicitation  of  the  victim  under  any 
provision  defining  a  particular  crime 
whose  elements  include  soliciting  or 
attempting  to  get  a  person  to  engage 
in  prostitution. 

(7)  Clause  (vii)  covers  offenses 
consisting  of  any  conduct  that  by  its 
nature  is  a  sexual  offense  against  a 
minor.  This  clause  is  intended  to  ensure 
coverage  of  convictions  under  statutes 
defining  sex  offenses  in  which  the  status 
of  the  victim  as  a  minor  is  an  element 
of  an  offense,  such  as  specially  defined 
child  molestation  offenses,  and  other 
offenses  prohibiting  sexual  activity  with 
underage  persons.  States  can  comply 
with  this  clause  by  including 
convictions  imder  these  statutes  in  the 
registration  requirement.  A  proviso  at 
the  conclusion  of  the  Act's  definition  of 
"criminal  offense  against  a  victim  who 
is  a  minor"  allows  states  to  exclude 
from  registration  requirements  persons 
convicted  for  conduct  that  is  criminal 
only  because  of  the  age  of  the  victim  if 
the  perpetrator  is  18  years  of  age  or 
younger.  Whether  registration  should  be 
required  for  such  offenders  is  a  matter 
of  state  discretion  under  the  Act. 

(8)  Considered  in  isolation,  clause 
(viii)  gives  states  discretion  whether  to 
require  rraistraUon  for  attempts  to 
commit  offenses  described  in  clauses  (i) 
through  (vii).  However,  state  discretion 
to  exclude  attempted  sexual  offenses 
against  minors  is  limited  by  other 
provisions  of  the  Act,  since  any  verbal 
command  or  attempted  persuasion  of 


the  victim  to  engage  is  sexual  conduct 
would  bring  the  offense  within  the 
scope  of  the  solicitation  clause  (clause 
(iv),  and  make  it  subject  to  the  Act's 
mandatory  registration  requirements. 
Hence,  the  simplest  approach  for  states 
is  to  include  attempted  sexual  assaults 
on  minors  (as  well  as  completed 
offenses)  uniformly  as  predicates  for  the 
registration  requirement. 

2.  "Sexually  violent  offense".  The  Act 
prescribes  a  10-year  registration 
requirement  for  offenders  convicted  of  a 
"sexually  violent  offense."  as  well  as  for 
those  convicted  of  a  "criminal  offense 
against  a  victim  who  is  a  minor." 
Subsection  (a)(3)(B)  defines  the  term 
"sexually  violent  offense."  The  general 
purpose  of  the  definition  is  to  require 
registration  of  persons  convicted  of  rape 
or  rape-like  offenses — i.e.,  non- 
consensual sexually  assaultive  crimes 
involving  penetration — regardless  of  the 
age  of  the  victim.  The  definition  refers 
specially  to  any  criminal  offense  that 
consists  of  aggravated  sexual  abuse  or 
sexual  abuse  (as  described  in  sections 
2241  and  2242  of  title  18  of  the  United 
States  Code,  or  as  described  in  the  state 
criminal  code),  or  an  offense  that  has  as 
its  elements  engaging  in  physical 
contact  with  another  person  with  intent 
to  commit  such  an  offense. 

In  light  of  this  definition,  there  are 
two  ways  in  which  a  state  can  satisfy 
the  requirement  of  registration  for . 
persons  convicted  of  "sexually  violent 
offenses": 

First,  a  state  can  comply  by  requiring 
registration  for  offenders  convicted  for 
criminal  conduct  that  would  violate  18 
U.S.C.  2241  or  2242— the  federal 
"aggravated  sexual  abuse"  and  "sexual 
abuse"  offenses — if  prosecuted 
federally.  (The  part  of  the  definition 
relating  to  physical  contact  with  intent 
to  commit  aggravated  sexual  abuse  or 
sexual  abuse  does  not  enlarge  the  class 
of  covered  offenses  imder  the  federal 
law  definitions,  because  sections  2241 
and  2242  explicitly  encompass  attempts 
as  well  as  completed  offenses.) 

Second,  a  state  can  comply  by 
requirii^  registration  for  offenders 
convict^  of  the  state  offenses  that 
correspond  to  the  federal  offenses 
described  above — i.e..  the  most  serious 
sexually  assaultive  crime  or  crimes 
under  state  law,  covering  non- 
consensual sexual  acts  involving 
penetration —  together  with  state 
offenses  (if  any)  that  have  as  their 
elements  engaging  in  physical  contact 
with  another  person  with  intent  to 
commit  such  a  crime. 

Like  the  other  requirements  of  the 
Act,  the  requirement  to  register  persons 
convicted  of  sexually  violent  offenses, 
regardless  of  the  age  of  the  victim. 


69658 


Federal  Register/ Vol.  63,  No.  242 / Thursday.  December  17,  1998 /Notices 


establishes  only  a  baseUne  for  state 
registration  programs.  Whether 
registration  should  be  required  for 
additional  offenses  against  adult  victims 
is  a  matter  of  state  discretion  imder  the 
Act. 

3.  "Comparable  *  *  *  range  of 
offenses".  As  a  result  of  language  added 
by  the  CJSA  amendments,  states  need 
not  comply  exactly  with  the  specific 
offense  coverage  requirements  in 
subparagraph  (A)  or  (B)  of  subsection 
(a)(3).  Rather,  a  state  may  comply  with 
the  Act  by  requiring  registration  for 
persons  convicted  of  offenses  in  a 
"range  of  offenses  specified  by  State  law 
which  is  comparable  to  or  wWch 
exceeds"  the  range  of  offenses  described 
in  the  Act. 

This  change  reflects  a  practical 
recognition  by  Congress  that  exact  state 
compliance  with  the  Act's  offense 
coverage  specifications  may  be  difficult 
because  of  the  degree  of  detail  in  the 
Act's  definitions  and  because  of  the 
variations  among  different  jurisdictions 
in  the  terminology  and  categorizations 
used  in  defining  sex  offenses.  See  H.R. 
Rep.  No.  256,  105th  Cong.  1st  Sess.  15 
(1997).  As  a  result.  Congress  was 
concerned  that  some  states  "may 
inadvertently  find  themselves  out  of 
compliance  with  the  Watterling  Act" 
because  of  the  state  registration 
provisions  "are  not  exactly  congruent" 
with  the  Act's  offense  categories,  "even 
if  the  offenses  covered  by  tiie  [state] 
program  are  much  broader  in  other 
respects  then  required  by  the  Wetterling 
Act."  Id.  The  language  concerning 
coverage  of  a  "comparable"  range  of 
offenses  was  added  to  address  this 
concern. 

States  should  aim  to  have  their 
registration  offenses  fully  encompass 
the  offense  categories  described  in  the 
Act  and  will  be  assured  of  compliance 
with  the  Act's  offense  coverage 
requirements  if  they  do  so.  However,  in 
Hght  of  the  CJSA  amendments  affording 
a  degree  of  flexibiUty  concerning  offense 
coverage,  inadvertent  departures  from 
the  Act's  offense  category  specifications 
will  not  necessarily  resuh  in  a  finding 
of  non-compliance.  Such  departures 
will  be  allowed  if,  in  the  judgment  of 
the  reviewing,  they  do  not  substantially 
undermine  the  objective  of 
comprehensive  registration  for  persons 
convicted  of  crimes  involving  sexual 
molestation  or  sexual  exploitation  of 
minors,  and  persons  convicted  of  rape 
or  rape-like  crimes  against  victims  of 
any  age. 

In  addition,  in  assessing  compliance, 
the  reviewing  authority  may  consider 
whether  a  state  program  imposes 
registration  requirements  that  are 
broader  in  other  respects  than  the 


offense  coverage  specifications  of  the 
Act.  For  example,  consistently  requiring 
registration  for  persons  convicted  of 
attempted  offenses,  and  of  sexual 
assaults  against  adult  victims  other  than 
rape-like  offenses,  goes  beyond  the  Act's 
mandatory  standards.  Such  additional 
coverage  may  be  considered  by  the 
reviewing  authority  in  deciding  whether 
the  overall  offense  coverage  under  a 
state  program  "is  comparable  to  or 
*  *  *  exceeds"  the  Act's  offense 
coverage  specifications. 

D.  Coverage  of  Offenders 

1.  Resident  offenders  convicted  in 
other  states.  In  addition  to  the  Act's 
requirement  that  states  register  their 
own  offienders  in  the  pertinent 
categories,  subsection  (b)(7)  of  the  Act 
requires  states,  as  provided  in  these 
guidelines,  to  include  in  their 
registration  programs  residents  who 
were  convicted  in  other  states. 

To  comply  with  this  requirement, 
states  must  apply  the  Act's  standards  to 
residents  who  were  convicted  in  other 
states  of  a  criminal  offense  against  a 
victim  who  is  a  minor  or  a  sexually 
violent  offense  (as  defined  in  the  Act). 
Specifically,  states  must  require  such 
persons  to  promptly  provide  current 
address  information  to  the  appropriate 
authorities  when  they  establish 
residence  in  the  state,  and  thereafter 
must  apply  to  such  persons  all  of  the 
Act's  standards  relating  to  treatment  of 
registered  offenders  following  release 
including  reporting  of  subsequent 
changes  of  address,  periodic  address 
verification,  criminal  penalties  for 
registration  violations,  and  release  of 
registration  information  as  necessary  for 
protection  of  the  pubfic.  States  also 
should  be  aware  Uiat  it  is  a  federal 
offense  for  registered  offenders  to 
change  residence  to  anotlier  state 
without  notifying  the  new  state  of 
residence  and  the  FBI.  See  42  U.S.C. 
14072  (g)(3)  and  (i). 

The  durational  requirements  for 
registration  of  offenders  convicted  in 
other  states  are  the  same  as  those  for  in- 
state offenders — registration  for  at  least 
10  yeans  or  for  life  as  provided  in 
subsection  (b)(6)  of  the  Act.  If  a  portion 
of  the  applicable  registration  period  has 
run  while  the  registrant  was  residing  in 
another  state,  a  new  state  of  residence 
may  give  the  registrant  credit  for  that 
period.  For  example,  if  a  person 
required  to  register  for  10  years  imder 
the  Act's  standards  has  lived  for  six 
years  following  release  in  the  state  of 
conviction,  another  state  to  which  the 
registrant  moves  at  that  point  does  not 
have  to  require  registration  for  more 
than  the  four  remaining  years. 


2.  Juvenile  delinquents  and  offenders. 
The  Act's  registration  requirements 
depend  in  all  circumstances  on 
conviction  for  certain  types  of  offenses. 
Hence,  states  are  not  required  to 
mandate  registration  for  juveniles  who 
are  adjudicated  delinquent — as  opposed 
to  adults  convicted  of  crimes  and 
juveniles  convicted  as  adults — even  if 
the  conduct  on  which  the  juvenile 
delinquency  adjudication  is  based 
would  constitute  an  offense  giving  rise 
to  a  registration  requirement  if  engaged 
in  by  an  adult.  However,  nothing  in  the 
Act  prohibits  states  from  requiring 
registration  for  juvenile  delinquents, 
and  the  conviction  of  a  juvenile  who  is 
prosecuted  as  an  adult  does  count  as  a 
conviction  for  purposes  of  the  Act's 
registration  requirements. 

3.  Tribal  offenders.  The  Act  does  not 
impose  any  requirements  relating  to 
registration  of  persons  convicted  of  sex 
offenses  in  Indian  tribal  courts. 
However,  a  sex  offender  convicted  in  an 
Indian  tribal  court  whose  presence  is 
unknown  to  state  authorities  or  Indian 
tribal  authorities  raises  the  same  public 
safety  concerns  as  an  unregistered 
offender  convicted  of  a  similar  offense 
in  a  state  court.  States  are  accordingly 
encouraged  to  require  registration  for   • 
sex  offenders  subject  to  Aeir 
jurisdiction  who  were  convicted  in 
Indian  tribal  courts  and  to  work  with 
tribal  authorities  to  ensure  effective 
registration  for  such  persons. 

4.  Protected  witnesses.  The  Act 
requires  current  address  registration  but 
does  not  dictate  under  what  name  a 
person  must  be  required  to  register. 
Hence,  the  Act  does  not  preclude  states    " 
from  taking  measures  for  the  security  of 
registrants  who  have  been  provided  new 
identities  and  relocated  under  the 
federal  witness  security  program  (see  18 
U.S.C.  3521  et  seq.)  or  comparable  state 
pro-ams.  A  state  may  provide  that  the 
registration  system  records  will  identify 
such  a  registrant  only  by  his  or  her  new 
name  and  that  the  registration  system 
records  will  not  include  the  true  pre- 
location  address  of  the  registrant  or 
other  information  from  which  his  or  her 
original  identity  or  participation  in  a 
witness  security  program  could  be 
inferred.  States  are  encouraged  to  make 
provision  in  their  laws  and  procedures 
for  the  security  of  such  registrants  and 

to  honor  requests  from  the  United  States 
Marshals  Service  and  other  agencies 
responsible  for  witness  protection  to 
ensure  that  the  identities  of  these 
registrants  are  not  compromised. 

States  should  also  be  aware  that  18 
U.S.C.  3521(b)(1)(H),  enacted  by  section 
115(a)(9)  of  the  CJSA,  specifically 
authorizes  the  Attorney  General  to 
adopt  regulations  to  "protect  the 


cbhfidentiality  of  the  identity  and 
Ic  cation"  of  protected  witnesses  who 
a]  9  subject  to  registration  requirements, 
"including  prescribing  alternative 
procedures  to  those  otherwise  provided 
by  Federal  or  State  law  for  registration 
and  tracking  of  such  persons."  The 
Attorney  General's  policy,  to  the 
maximum  extent  allowed  by  security 
considerations,  is  to  require  the 
registration  of  all  federally  protected 
W^nesses  who  otherwise  would  be 
r^uired  to  register.  However,  in  the 
Wttomey  General's  discretion,  the 
Wtiomey  General  will  decide  on  a  case- 
byhcase  basis  whether  these  registrations 
vnll  utilize  new  identities,  modifled 
lyings,  or  other  special  conditions  or 
pfnDcedures  that  are  warranted  to  avoid 
iikppropriately  jeopardizing  the  safety 
of  the  protected  witnesses. 

Ilj  Registration  and  Tracking 
Procedures;  Penalties  for  Registration 
Violations  [September  12, 1997; 
sible  Two-year  Extension] 

aragraphs  (1)(A)  and  (2)(A)  of 
section  (b)  of  the  Act  set  out  general 
dirties  for  states  in  relation  to  offenders 
r  quired  to  register  who  are  released 

m  prison  or  who  are  placed  on  any 
!k^  of  post-conviction  supervised 

ease  ("parole,  supervised  release,  or 

ibation").  The  duties  include  taking 
stration  information,  informing  the 

'ender  of  registration  obligations, 
liilaking  the  information  available  at  the 
state  level  and  to  local  law  enforcement, 
and  transmission  of  conviction  data  and 
filigerprints  to  the  FBI.  Paragraphs  (4)- 
(^  of  subsection  (b)  of  the  Act  contain 
iJe  quirements  that  are  designed  to  ensure 
t£  at  registration  information  will  be 
ubdated  when  the  registrant  changes 
address  and  that  registrants  will 
continue  to  be  required  to  register  when 
they  move  from  one  state  to  another 
during  the  registration  period. 
S  ibsection  (b)(3)(A)  states  that  "State 
p:  tx:edures  shall  provide  for  verification 

I  address  at  least  annually." 
These  requirements  generally  derive 
)m  the  Wetterling  Act  as  originally 
enacted.  The  time  for  compliance  is 
4icordingly  that  provided  in  42  U.S.C. 
14071(g)— Sept.  12, 1997,  or  Sept.  12, 
1999,  for  states  that  have  received  a  two- 
y^  extension  based  on  good  faith 
enorts  to  achieve  compliance.  However, 
Ofie  aspect  of  subsection  (b)(1)(A) — a 
fdquirement  to  inform  offenders  that 
tl^ey  must  register  in  states  where  they 
If^ork  or  attend  school,  in  clause  (iii)— 
derives  from  the  CJSA  and  consequently 
j  $  subject  to  a  longer  deadline  for 
( :bmpliance  as  discussed  in  part  V  of 
1 1  lese  guidelines. 


A.  Initial  Registration  Procedures 

1.  Taking  of  re ff  stration  information 
and  informing  offenders  of  registration 
obligations.  Subsection  (b)(1)(A) 
provides  that  "a  State  prison  officer,  the 
court,  or  another  responsible  officer  or 
official"  must  carry  out  specified  duties 
in  relation  to  persons  who  are  required 
to  register.  The  purpose  of  this 
provision  is  to  ensure  that  offenders  are 
made  aware  of  their  registration 
obligations  and  to  preclude  "honor 
systems"  in  which  the  initial 
registration  depends  on  the  offender's 
reporting  the  information  on  his  own. 
States  have  discretion  under  the  Act 
concerning  what  types  of  officials  or 
officers  will  be  made  responsible  for 
these  initial  registration  functions. 

The  specific  duties  set  out  in 
subparagraph  (A)  of  paragraph  (1) 
include:  (i)  informing  the  person  of  the 
day  to  register  and  obtaining  the 
information  required  for  registration 
(i.e.,  address  information),  (ii)  informing 
the  person  that  he  must  report 
subsequent  changes  of  address  in  the 
manner  provided  by  state  law,  (iii) 
informing  the  person  that  if  he  moves  to 
another  state,  he  must  report  the  change 
of  address  in  the  manner  provided  by 
state  law  and  comply  with  any 
registration  requirement  in  the  new  state 
of  residence,  (iv)  obtaining  fingerprints 
and  a  photograph  if  they  have  not 
already  been  obtained,  and  (v)  requiring 
the  person  to  read  and  sign  a  form 
stating  that  these  requirements  have 
been  explained. 

In  adoition,  the  CJSA  amended 
subparagraph  (A)(iii)  to  require  that  the 
person  be  informed  that  he  also  must 
register  in  states  where  he  works  or 
attends  school.  States  must  comply  with 
this  new  requirement  by  November  25, 
2000  (subject  to  a  possible  two-year 
extension),  as  explained  in  part  V  of 
these  guidelines. 

These  informational  requirements, 
like  other  requirements  in  the  Act,  only 
define  minimum  standards.  Hence, 
states  may  require  more  extensive 
information  from  offenders.  For 
example,  the  Act  does  not  require  a  state 
to  obtain  information  about  a 
registrant's  expected  employment  when 
it  releases  him,  but  a  state  may 
legitimately  wish  to  know  if  a  convicted 
child  molester  is  seeking  or  has 
obtained  employment  that  involves 
responsibility  for  the  care  of  children. 

As  a  second  example,  states  are 
strongly  encouraged  to  collect  DNA 
samples,  where  permitted  under 
applicable  legal  standards,  to  be  typed 
and  stored  in  state  DNA  databases. 
States  are  also  urged  to  participate  in 
the  Federal  Bureau  of  Investigation's 


(FBI's)  Combined  DNA  Index  System 
(CODIS).  CODIS  is  the  FBI's  program  of 
technical  assistance  to  state  and  local 
crime  laboratories  that  allows  them  to 
store  and  match  DNA  records  from 
convicted  offenders  and  crime  scene 
evidence.  The  FBI  provides  CODIS 
software,  in  addition  to  user  support 
and  training,  free  of  charge,  to  state  and 
local  crime  laboratories  for  performing 
forensic  DNA  analysis.  CODIS  permits 
DNA  examiners  in  crime  laboratories  to 
exchange  forensic  DNA  data  on  an 
intrastate  level  and  will  enable  states  to 
exchange  DNA  records  among 
themselves  through  the  national  CODIS 
system.  Thus,  collection  of  DNA 
samples  and  participation  in  CODIS 
greatly  enhance  a  state's  capacity  to 
investigate  and  solve  crimes  involving 
biological  evidence,  especially  serial 
and  stranger  rapes. 

2.  Transmission  of  registration 
information.  Paragraph  (2)(A)  of 
subsection  (b)  states,  in  part,  that  the 
registration  information  must  be 
promptly  made  available  to  a  law 
enforcement  agency  having  jurisdiction 
where  the  registrant  expects  to  reside 
and  entered  into  the  appropriate  state 
records  system.  The  purpose  of  this 
provision  is  to  ensure  that  registration 
information  will  be  available  both  to 
local  law  enforcement  and  at  the  state 
level. 

States  have  discretion  under  the  Act 
concerning  the  specific  mechanisms  and 
procedures  for  carrying  out  this 
requirement.  For  example,  a  state  may 
provide  that  the  responsible  official  or 
officer  is  to  transmit  the  registration 
information  concurrently  to  an 
appropriate  local  law  enforcement 
agency  and  to  the  agency  responsible  for 
maintenance  of  the  information  at  the 
state  level,  or  may  provide  that  the 
information  is  to  be  provided  in  the  first 
instance  only  to  the  local  agency  or  to 
the  state  agency,  which  then  transmits 
it  to  the  other.  States  also  have 
discretion  concerning  the  form  of 
notification  or  transmission.  For 
example,  in  meeting  the  requirement  to 
make  the  information  available  to  a  law 
enforcement  agency  where  the 
registration  will  reside,  permissible 
options  include  written  notice, 
electronic  transmission  of  registration 
information,  and  provision  of  on-line 
access  to  registration  information. 

While  the  Act  generally  leaves  states 
discretion  concerning  specific 
procedures  for  taking  and  transmitting 
registration  information,  it  does  require 
that  the  information  be  "promptly" 
made  available  to  the  appropriate 
recipient  agencies  (both  state  and  local). 
This  requirement  preclude  procedures 
imder  which  lengtiiy  delays  are  allowed 
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in  the  transmission  or  forwarding  of  the 
information.  For  example,  in  relation  to 
registrants  released  from  prison,  state 
procedures  must  ensure:  (1)  that  the 
registration  information  taken  from  the 
offender  will  be  transmitted  prior  to 
release  or  within  a  short  time  (e.g.,  five 
days)  thereafter,  and  (2)  that  there  is  no 
long  delay  in  any  subsequent 
forwarding  of  the  information  required 
for  compliance  with  the  Act,  such  as 
provision  of  the  information  to  an 
appropriate  local  law  enforcement 
agency  by  a  state  agency  if  only  the  state 
agency  receives  the  information  in  the 
first  instance. 

The  Act  leaves  states  discretion  in 
determining  which  state  record  system 
is  appropriate  for  storing  registration 
information,  and  which  agency  will  be 
responsible  at  the  state  level  for  the 
maintenance  of  this  information.  As 
discussed  in  Part  VI  of  these  guidelines, 
however,  states  will  be  required 
effective  November  25,  2000,  to 
participate  in  the  National  Sex  Offender 
Registry  (NSOR),  which  is  administered 
by  the  FBI.  States  can  ensure  that  they 
will  be  able  to  freely  exchange 
registration  information  with  the  FBI's 
records  systems  and  comply  with  the 
requirement  of  participation  in  NSOR 
by  making  a  "criminal  justice  agency" 
as  defined  in  28  CFR  20.3(c)  responsible 
for  the  registration  information  at  the 
state  level.  This  continues  to  leave  states 
wth  broad  discretion  concerning  the 
designation  of  responsibility  for  the 
state  registry,  since  "criminal  justice 
agency"  is  defined  broadly  in  the  rule 
and  generally  includes,  inter  alia,  law 
enforcement  agencies,  correctional  and 
offender  supervision  agencies,  and 
agencies  responsible  for  criminal 
identification  activities  or  criminal 
history  records. 

In  addition  to  requiring  procedures 
that  ensure  the  prompt  availability  of 
the  initial  registration  information  both 
to  local  law  enforcement  and  at  the  state 
level,  paragraph  (2)(A)  of  subsection  (b) 
requires  the  prompt  transmission  of 
conviction  data  and  fingerprints  of 
registrants  to  the  FBI.  This  should  not 
be  understood  as  requiring  duplicative 
transmission  of  conviction  data  and 
fingerprints  to  the  FBI  at  the  time  of 
initial  registration  if  the  state  afready 
has  sent  this  information  to  the  FBI  (e.g., 
at  the  time  of  conviction). 

3.  Fingerprinting.  The  final  subsection 
of  the  Wetterling  Act— which  should  be 
designated  as  subsection  (h)  but  is 
designated  as  a  second  subsection  (g) 
because  of  a  technical  drafting  error  in 
section  115(a)(3)  of  the  CJSA— relates  to 
a  requirement  under  the  Pam  Lychner 
Act  that  certain  offenders  register 
directly  with  the  FBI.  In  conjunction 


with  other  provisions  of  the  Pam 
Lychner  Act,  it  requires  that  fingerprints 
be  obtained  from  such  offenders  by  the 
FBI  or  by  a  local  law  enforcement 
official  pursuant  to  regulations  issued 
by  the  Attorney  General.  However, 
section  115(a)(7)  of  the  CJSA  deferred 
the  effective  date  for  direct  FBI 
registration  of  certain  offenders  and 
issuance  of  related  regulations.  Hence, 
the  final  subsection  of  the  Wetterling 
Act  does  not  impose  any  requirements 
on  the  states  at  the  present  time. 

B.  Change  of  Address  Procedures 

1.  Intrastate  moves.  Subsection  (b)(4) 
provides  that  registrants  are  to  report 
changes  of  address  in  the  manner 
provided  by  state  law.  It  further 
provides  that  state  procediu-es  must 
ensure  that  the  updated  address 
information  is  promptly  made  available 
to  a  law  enforcement  agency  having 
jurisdiction  where  the  person  will 
reside  and  is  entered  into  the 
appropriate  state  records  or  data  system. 

The  purpose  of  this  provision  is  to 
ensure  that  current  address  information 
will  continue  to  be  available  both  to 
local  law  enforcement  and  at  the  state 
level.  To  comply  with  this  part  of  the 
Act,  states  must  require  registrants  to 
report  changes  of  address  within  the 
state  in  a  manner  that  ensures  that 
information  concerning  the  new  address 
will  promptly  be  made  available  to  local 
law  enforcement  in  the  new  place  of 
residence  and  at  the  state  level.  Thus, 
states  must  require  registrants  to  report 
changes  of  address  prior  to  moving,  or 
by  some  short  time  (e.g.,  10  days)  after 
moving. 

States  have  discretion  under  the  Act 
concerning  specific  mechanisms  and 
procediues  for  reporting  the  updated 
address  information  and  ensuring  that  it 
reaches  the  appropriate  recipients.  For 
example,  many  states  require  the 
registrant  to  notify  local  law 
enforcement  agencies  (e.g.,  local 
sheriffs'  offices)  in  the  place  he  is 
leaving  and  the  place  to  which  he  is 
going  and  then  require  one  of  these  local 
agencies  to  notify  the  agency 
responsible  for  maintenance  of 
registration  information  at  the  state 
level.  Alternatively,  a  state  may  require 
the  registrant  to  directly  notify  a  central 
registration  agency  at  the  state  level, 
which  then  makes  the  information 
available  to  an  appropriate  local  law 
enforcement  agency.  Another  possibility 
is  to  require  the  registrant  to  report  the 
change  of  address  to  a  third  party,  such 
as  a  probation  officer  responsible  for  his 
supervision,  who  then  is  responsible  for 
notifying  a  law  enforcement  agency  in 
the  new  place  of  residence  and  the  state 
registration  agency. 


The  choice  among  these  alternatives 
or  the  election  of  other  alternatives 
beyond  those  described  is  a  matter  of 
state  discretion.  States  will  be  in 
compliance  as  long  as  the  procedures 
adopted  ensure  the  prompt  availability 
of  the  updated  address  information  to 
law  enforcement  in  the  relevant  local 
jurisdiction  and  at  the  state  level. 

2.  Interstate  moves.  Subrsection  (b)(5) 
states  that  a  registrant  who  moves  to 
another  state  must  report  the  change  of 
address  to  the  responsible  agency  in  the 
state  he  is  leaving  and  must  comply 
with  any  registration  requirement  in  the 
new  state  of  residence.  It  further 
provides  that  the  procedures  of  the  state 
the  registrant  is  leaving  must  ensure  that 
notice  is  provided  promptly  to  any 
agency  responsible  for  registration  in 
the  new  state  of  residence,  if  that  state 
requires  registration. 

The  purpose  of  this  provision  is  to 
ensure  a  gap-free  nationwide  network  of 
state  registration  programs  that  reliably 
tracks  all  offenders  throughout  the 
appUcable  period  of  registration  and 
ensures  that  offenders  cannot  evade 
registration  obligations  by  moving  from 
one  state  to  another.  Hence,  a  state's 
procedures  must  require  the  registrant 
to  report  his  departure  to  a  responsible 
agency  in  the  state,  and  must  provide 
for  prompt  notice  of  the  registrant's 
move  by  an  agency  in  the  state  to  the 
responsible  registration  authority  in  the 
new  state  of  residence.  An  "honor 
system"  approach,  under  which  it  is  left 
to  the  registrant  to  notify  the  registration 
authority  in  the  new  state  of  residence 
on  his  own,  does  not  satisfy  the  Act's 
requirements. 

As  discussed  in  part  I.D.I  of  these 
guidelines,  the  Wetterling  Act's 
registration  requirements  "follow  the 
registrant"  if  he  moves  to  another  state, 
and  any  state  in  which  he  establishes 
residence  must  include  him  in  its 
registration  program  if  registration  is 
still  required  under  the  Wetterhng  Act's 
standards.  This  includes  requiring  the 
registrant  to  continue  to  register  for  at 
least  the  remainder  of  the  Act's 
minimum  ten-year  registration  period 
and  to  register  for  life  if  he  is  in  a 
lifetime  registration  category  imder 
subsection  (b)(6)(B)  of  the  Act.  Hence, 
the  state  a  registrant  is  leaving  is 
strongly  encouraged  to  provide  as  part 
of  its  notice  to  the  new  state  of 
residence  sufficiently  detailed 
information  concerning  the  registrant's 
offenses  and  status  to  enable  the  new 
state  to  register  him  without  difficulty 
in  the  appropriate  category  and  for  the 
appropriate  amount  of  time. 

m  some  instances,  an  offender 
convicted  in  a  state  may  never  be 
registered  in  that  state  as  a  resident, 
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)ecause  the  offender  goes  to  Uve  in 
mother  state  immediately  upon  release 
rom  imprisonment  or  sentencing  to 
probation.  The  requirement  under 
(ubsection  (b)(5)  that  the  state  of 
Conviction  promptly  notify  a 
responsible  registration  agency  in  the 
ktate  where  the  offender  will  reside 
remains  applicable  in  such  situations.  In 
addition,  a  number  of  the  Act's 
requirements  under  subsection  (b)(1)- 
(2)  remain  relevant  and  applicable  in 
relation  to  such  an  offender.  These 
include:  taking  information  concerning 
he  offender's  expected  place  of 
residence;  informing  the  offender  of  the 
abhgation  to  comply  with  any 
registration  requirement  in  the  state 
where  he  will  reside  and  also  to  register 
n  a  state  where  he  works  or  attends 
hool;  obtaining  fingerprints  and  a 
hotograph,  if  they  have  not  already 
een  obtained;  obtaining  a  signed 
acknowledgment;  and  ensuring  that 
jconviction  data  and  fingerprints  are 
promptly  transmitted  to  the  FBI. 

C,  Periodic  Address  Verification 

Subsection  (b)(3)(A)  requires  that  state 
procedures  provide  for  the  verification 
of  registrants'  addresses  at  least 
annually.  The  piupose  of  the 
requirement  of  periodic  address 
verification  is  to  ensure  that  the 
authorities  will  become  aware  if  a 
registrant  has  moved  away  imm  the 
registered  address  and  has  failed  to 
report  the  change  of  address.  Such 
procedures  are  obviously  important  for 
effective  tracking  of  sex  offenders  and 
enforcement  of  registration 
requirements. 

As  a  result  of  change  made  by  the 
CJSA  amendments,  the  particular 
approach  to  address  verification  is  a 
matter  of  state  discretion  under  the  Act. 
For  example,  some  states  verify 
addresses  by  having  the  responsible 
state  or  local  agency  annually  send  to 
the  registered  address  a  non-forwardable 
address  verification  form,  which  the 
registrant  is  required  to  sign  and  return 
with  10  days  or  some  other  limited 
period.  This  is  one  means  by  which 
states  may  comply  with  the  verification 
requirement  under  subsection  (b)(3)(A). 
Tlie  legislative  history  of  the  CJSA 
amendihents  to  the  Act  noted  other 
possible  approaches:  "A  review  of  State 
sex  offender  registry  laws  indicates  that 
some  States  require  registrants  to  appear 
in  person  periodically  at  local  law 
enforcement  agencies  to  verify  their 
address  (and  for  such  purposes  as 
photographing  and  fingerprinting). 
Some  States  assign  caseworkers  to  verify 
periodically  that  registrants  still  reside 
at  the  registered  address.  These  *  *  * 
procedures  effectively  verify  registrants' 


location,  and  impress  on  registrants  that 
they  are  under  observation  by  the 
authorities,  in  addition  to  making  law 
enforcement  agencies  aware  of  the 
presence  and  identity  of  registered  sex 
offenders  in  their  neighborhoods."  H.R. 
Rep.  No.  256, 105th  Cong.,  1st  Sess.  17 
(1997). 

D.  Penalties  for  Re^stration  Violations 

Subsection  (d)  provides  that  a  person 
required  to  register  under  a  state 
program  established  pursuant  to  the  Act 
who  knowingly  fails  to  register  and  keep 
such  registration  current  shall  be  subject 
to  criminal  penalties.  Accordingly, 
states  that  wish  to  comply  with  the  Act 
must  have  criminal  provisions  covering 
this  situation. 

The  requirement  of  criminal  penalties 
for  registration  violations  under  the  Act 
appUes  both  to  a  state's  own  offenders 
who  are  required  to  register  and  to 
persons  convicted  in  other  states  who 
are  required  to  register  because  they 
have  moved  into  the  state  to  reside. 

The  Act  neither  requires  states  to 
allow  a  defense  for  offenders  who  were 
unaware  of  their  legal  registration 
obligations  nor  precludes  states  fix>m 
doing  so.  As  a  practical  matter,  states 
can  ensure  that  offenders  are  aware  of 
their  obligations  through  consistent 
compliance  with  the  Act's  provisions 
for  advising  offenders  of  registration 
requirements  at  the  time  of  release  and 
obtaining  a  signed  acknowledgment  that 
this  information  has  been  provided. 

As  discussed  in  part  V  of  these 
guidelines,  the  Act  as  amended  by  the 
CJSA  includes  provisions  that  are 
designed  to  promote  the  registration  of 
federal  and  military  offenders  and  of 
non-resident  workers  and  students.  The 
CJSA  amendments  did  not  apply  the 
Act's  mandatory  requirement  of 
criminal  penalties  under  state  law  for 
registration  violations  to  federal  and 
military  offenders  who  reside  in  the 
state  or  to  non-resident  workers  and 
students.  However,  Congress  recognized 
the  desirability  of  fully  incorporating 
such  offenders  into  state  registration 
programs  by  statute,  see  H.R.  Rep.  No. 
256. 105th  Cong.,  1st  Sess.  18  (1997), 
and  the  availability  of  substantial 
sanctions  for  registration  violations  by 
all  types  of  sex  offenders  is  important  to 
realize  the  Act's  objective  of  a 
comprehensive,  nationwide  sex  offender 
registration  system.  Hence,  states  are 
strongly  encouraged  to  provide  criminal 
penalties  for  registration  violations  by 
all  offenders  within  the  scope  of  the 
Act,  regardless  of  whether  the  registrant 
is  present  in  the  state  as  a  resident, 
worker,  or  student,  and  regardless  of 
whether  registration  is  premised  on  a 


conviction  imder  the  law  of  a  state  or 
under  federal  or  military  law. 

III.  Release  of  Registration  Information 
(September  12, 1997;  Possible  Two- Year 
Extension] 

Subsection  (e)  of  the  Act  governs  the 
disclosure  of  information  collected 
under  state  re^stration  programs. 

This  part  ofthe  Act  derives  from  the 
federal  Megan's  Law  amendment  to  the 
Wetterling  Act  (Pub.  L.  No.  104-145, 
110  Stat.  1345),  which  is  subject  to  the 
same  deadline  for  compliance  as  the 
original  provisions  of  the  Act  under  42 
U.S.C.  14071(g).  Hence,  the  deadline  for 
compliance  is  Sept.  12, 1997,  or  Sept. 
12, 1999,  for  states  that  have  received  a 
two-year  extension  based  on  good  faith 
efforts  to  achieve  compliance. 

Paragraph  (1)  of  subsection  (e) 
provides  that  information  collected 
under  a  state  registration  program  may 
be  disclosed  for  any  purpose  permitted 
under  the  laws  of  the  state.  Hence,  there 
is  no  requirements  under  the  Act  that 
registration  information  be  treated  as 
private  or  confidential  to  any  greater 
extent  than  the  state  may  wish. 

Paragraph  (2)  of  subsection  (e) 
provides  Uiat  the  state  or  any  agency 
authorized  by  the  state  shall  release 
relevant  information  as  necessary  to 
protect  the  public.  To  comply  with  this 
requirement,  a  state  must  establish  a 
conforming  information  release  program 
that  applies  to  offenders  required  to 
register  on  the  basis  of  convictions 
occurring  after  the  establishment  of  the 
program.  States  do  not  have  to  apply 
new  information  release  standards  to 
offenders  whose  convictions  predate  the 
establishment  of  a  conforming  program, 
but  the  Act  does  not  preclude  states 
from  applying  such  standards 
retroactively  to  offenders  convicted 
earUer  if  they  so  wish. 

The  principal  objective  of  the 
information  release  requirement  in 
paragraph  (2)  of  subsection  (e)  is  to 
ensure  that  registration  programs  will 
include  means  for  members  of  the 
pubUc  to  obtain  information  concerning 
registered  offenders  that  is  necessary  for 
the  protection  of  themselves  or  their 
families.  Hence,  a  state  cannot  comply 
with  the  Act  by  releasing  registration 
information  only  to  law  enforcement 
agencies,  to  other  governmental  or  non- 
governmental agencies  or  organizations, 
to  prospective  employers,  or  to  the 
victims  of  registrants'  offenses.  States 
also  cannot  comply  by  having  purely 
permissive  or  discretionary  authority  for 
officials  to  release  registration 
information.  Information  must  be 
released  to  members  of  the  pubUc  as 
necessary  to  protect  the  public  irom 
registered  offenders.  This  disclosure 
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requirement  applies  both  in  relation  to 
offenders  required  to  register  because  of 
conviction  for  "a  criminal  offense 
against  a  victim  who  is  a  minor"  and 
those  required  to  register  because  of 
conviction  for  a  "sexually  violent 
offense." 

States  do.  however,  retain  discretion 
to  make  judgments  concerning  the 
circumstances  in  which,  and  the  extent 
to  which,  the  disclosure  of  registration 
information  to  the  public  is  necessary 
for  pubhc  safety  purposes  and  to  specify 
standards  and  procedures  for  making 
these  determinations.  Several  different 
approaches  to  this  issue  appear  in 
existing  state  laws. 

One  type  of  approach,  which  is 
consistent  with  the  requirements  of  the 
Act.  involves  particularized  risk 
assessments  of  registered  offenders, 
with  differing  degrees  of  information 
release  based  on  the  degree  of  risk.  For 
example,  some  states  classify  registered 
offenders  in  this  manner  into  risk  levels, 
with  registration  information  limited  to 
law  enforcement  uses  for  offenders  in 
the  "low-risk"  level;  notice  to 
organizations  with  a  particular  safety 
interest  (such  as  schools  and  other  child 
care  entities)  for  "medium  risk" 
offenders;  and  notice  to  neighbors  for 
"high  risk"  offenders. 

States  also  are  free  under  the  Act  to 
make  judgments  concerning  the  degree 
of  danger  posed  by  different  types  of 
offenders  and  to  provide  information 
disclosure  for  all  offenders  (or  only 
offenders)  with  certain  characteristics  or 
in  certain  offense  categories.  For 
example,  states  may  decide  to  focus 
particularly  on  child  molesters,  in  light 
of  the  vulnerability  of  the  potential 
victim  class,  and  on  recidivists,  in  light 
of  the  threat  posed  by  offenders  who 
persistently  commit  sexual  offenses. 

-Another  approach  by  which  states  can 
comply  with  the  Act  is  to  make 
information  accessible  to  members  of 
the  public  on  request.  This  may  be 
done,  for  example,  by  making 
registration  lists  open  for  inspection  by 
the  public,  or  by  establishing 
procedures  to  provide  information 
concerning  the  registration  status  of 
identified  individuals  in  response  to 
requests  by  members  of  the  public.  As 
with  proactive  notification  systems, 
states  that  have  information-on-request 
systems  may  make  judgments  about 
which  registered  offenders  or  classes  of 
registered  offenders  should  be  covered 
and  what  information  will  be  disclosed 
concerning  these  offenders. 

States  are  encouraged  to  involve 
victims  and  victim  advocates  in  the 
development  of  their  information 
release  programs,  and  in  the  process  for 
particularized  risk  assessments  of 


registrants  if  the  state  program  involves 
such  assessments. 

A  proviso  at  the  end  of  paragraph  (2) 
of  subsection  (e)  states  that  the  identify 
of  the  victim  of  an  offense  that  requires 
registration  under  the  Act  shall  not  be 
released.  This  proviso  safeguards  victim 
privacy  by  prohibiting  disclosure  of 
victim  identity  to  the  general  public  in 
the  context  of  information  release 
programs  for  registered  offenders.  It 
does  not  bar  the  dissemination  of  victim 
identity  information  for  law 
enforcement  or  other  governmental 
purposes  (as  opposed  to  disclosiu«  to 
the  pubhc)  and  does  not  require  that  a 
state  hmit  maintenance  of  or  access  to 
victim  identity  information  in  pubhc 
records  (such  as  police  and  court 
records)  that  exist  independently  of  the 
registration  system.  Because  the  purpose 
of  the  proviso  is  to  protect  the  privacy 
of  victims,  its  restriction  may  be  waived 
at  the  victim's  option. 

So  long  as  the  victim  is  not  identified, 
the  proviso  in  paragraph  (2)  does  not  bar 
including  information  concerning  the 
characteristics  of  the  victim  and  3ie 
nature  and  circumstances  of  the  offense 
in  information  release  programs  for 
registered  offenders.  For  example,  states 
are  not  barred  by  the  proviso  from 
releasing  such  information  as  victim  age 
and  gender,  a  description  of  the 
offender's  conduct,  and  the  geographic 
area  where  the  offense  occurred. 
However,  states  are  encouraged  to  avoid 
unnecessarily  including  information 
that  may  inadvertently  result  in  the 
victim's  identity  becoming  known,  such 
as  identifying  a  specific  familial 
relationship  between  the  offender  and  a 
victim  who  still  lives  in  the  area. 

Concerns  have  been  raised  that  the 
disclosure  of  registration  information  to 
the  public  under  "community 
notification"  programs  may  result  in 
criminal  acts  or  other  reprisals  against 
registrants.  While  currently  available 
information  does  not  indicate  that  this 
has  been  a  significant  problem  under 
state  programs,  states  are  encouraged  to 
consider  including  measures  in  their 
programs  in  minimize  any  possibihty  of 
misuse  of  the  information  released 
under  the  program.  For  example,  some 
states  include  in  their  informational 
notices  statements  that  the  information 
is  provided  only  for  legitimate 
protective  purposes,  and  that  criminal 
acts  against  registrants  will  result  in 
prosecution.  As  a  further  example,  some 
states  provide  special  training  for 
officers  responsible  for  community 
notification  and/or  hold  commimity 
meetings  in  connection  with  the 
provision  of  notice  of  the  commimity 
concerning  a  registrant's  presence. 


IV.  Special  Registration  Requirements 
Under  the  Pam  Lychner  Act  for 
Recidivists  and  Aggravated  Offenders 
[October  2. 1999;  Possible  Two-Year 
Extension] 

SubsecUon  (b)(6)(B)(i)-(ii)  of  the  Act 
requires  lifetime  registration  for  persons 
in  two  categories:  (1)  registrants  who 
have  a  prior  conviction  for  an  offense 
for  which  registration  is  required  by  the 
Act,  and  (2)  registrants  who  have  been 
convicted  of  an  "aggravated  offense." 

This  requirement  derives  from  an 
amendment  to  the  Wetterling  Act 
enacted  by  the  Pam  Lychner  Act.  The 
time  for  compliance  is  accordingly  that 
provided  in  section  10(b)  of  the  Pam 
Lychner  Act— Oct  2, 1999,  subject  to  a 
possible  two-year  extension  for  states 
making  good  faith  efforts  to  come  into 
compliance. 

Subsection  (b)(6)(B)(i)  requires 
lifetime  registration  for  certain 
recidivists.  States  can  comply  with  this 
provision  by  requiring  offenders  to 
register  for  Ufe  where  the  following 
conditions  are  satisfied:  (1)  the  current 
offense  is  one  for  which  registrations  is 
required  by  the  Act — i.e.,  an  offense  in 
the  range  of  offenses  specified  in 
subsection  (a)(3)(A)-{B)  or  a  comparable 
range  of  offenses,  and  (2)  the  offender 
has  a  prior  conviction  for  an  offense  for 
which  registration  is  required  by  the 
Act.  There  is  no  time  limit  under  the 
Act  on  qualifying  prior  convictions.  In 
determining  whether  a  person  has  a 
quedifying  prior  conviction,  states  may 
rely  on  the  methods  they  normally  use 
in  searching  criminal  records. 

Subsection  (b)(6)(B)(ii)  requires 
hfetime  registration  for  persons 
convicted  of  an  "aggravated  offense," 
even  on  a  first  conviction.  "Aggravated 
offense"  refers  to  state  offenses 
comparable  to  aggravated  sexual  abuse 
as  defined  in  federal  law  (18  U.S.C. 
2241).  which  principally  encompasses: 
(1)  engaging  in  sexual  acts  involving 
penetration  with  victims  of  any  age 
through  the  use  of  force  or  the  threat  of 
serious  violence,  and  (2)  engaging  in 
sexual  acts  involving  penetration  with 
victims  below  the  age  of  12.  Hence, 
states  can  comply  with  this  provision  by 
requiring  lifetime  registration  for  person 
convicted  of  the  state  offenses  which 
cover  such  conduct. 

A  state  is  not  in  compUance  with 
subsection  (b)(6)(B)  (i)  or  (ii)  if  it  has  a 
procedure  or  authorization  for 
terminating  the  registration  of  convicted 
offenders  within  the  scope  of  these 
provisions  at  any  point  in  their 
hfetimes.  However,  if  the  underlying 
conviction  is  reversed,  vacated,  or  set 
aside,  or  if  the  registrant  is  pardoned, 
registration  (or  continued  registration)  is 
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n  ( t  required  under  the  Act.  Likewise,  if 
th  9  applicabiUty  of  the  Ufetime 
rb  ^stration  requirement  is  premised  on 
a!  prior  conviction  pursuant  to 
subsection  (b)(6)(B)(i),  it  becomes 
inappUcable  if  the  prior  conviction  is 
reversed,  vacated,  or  set  aside,  or  if  the 
registrant  is  pardoned  for  the  prior 
oonviction  offense. 
;  The  proviso  in  subsection  (b)(6)  that 
iiBgistration  need  not  be  required 
"during  ensuing  periods  of 
incarceration"  applies  to  registrants 
^libject  to  lifetime  registration.  Hence, 
sitktes  are  not  required  to  carry  out 
^^dress  registration  and  verification 
ptYX»dure8  for  such  registrants  diiring 
subsequent  periods  in  which  the 
registrant  is  imprisoned  or  civilly 
committed.  To  comply  with  the  Act,  a 
^liate  that  does  waive  registration  for 
4tiich  registrants  during  subsequent 
(Criminal  or  civil  confinement  must 
require  that  registration  resiune  when 
the  registrant  is  released. 
|[  As  with  the  other  requirements  of  the 
iCt,  a  state  may  impose  the  lifetime 
istration  requirement  for  recidivist 
d  aggravated  offenders  prospectively, 
that  it  applies  only  to  offenders 
juired  to  register  on  the  basis  of 
nvictions  occurring  after  the  state  has 
adopted  the  requirement.  Hence,  it  is 
sufficient  for  compliance  with  the  Act  if 
lifetime  registration  is  imposed  on:  (1) 
all  offenders  convicted  of  an  aggravated 
oiffense  after  the  Ufetime  registration 
^uirement  is  adopted;  and  (2)  all 
^^divist  convicted  of  an  offense  for 
which  registration  is  required  imder  the 
Hct  after  the  Ufetime  registration 
k^uirement  is  adopted  (regardless  of 
hen  the  prior  qualifying  conviction 
:iuTed).  Of  coiu-se,  states  remain  free 
apply  the  Ufetime  registration 
juirement  retroactively  to  offenders 
nvicted  priorto  its  adoption  if  they  so 
ish. 

f .  Special  Regietration  Requirements 
lender  the  CJSA  Amendments  Relating 
,  I  Sexually  Violent  Predators,  Federal 
^d  Military  Offenders,  and  Non- 
pilesident  Workers  and  Students 
[November  25,  2000;  Possible  Two-Year 
sion] 

Subsections  (a)(2),  (3)(C)-{E), 
i)(l)(B),  (b)(3)(B),  and  (b)(6)(B)(iu)  of 
e  Act  prescribe  heightened 
oegistration  requirements  for  persons 
\  fho  are  determined  to  be  "sexually 
violent  predators"  under  specified 

irocediues.  These  provisions  also, 
owever,  allow  the  approval  of 
i  alternative  procedures  and  of  alternative 
measures  of  comparable  or  greater 
I  iffectiveness  in  protecting  the  public. 
Subsection  (b)(7)  of  the  Act  requires 
I  tates,  as  provided  in  these  gmdelines. 


to  ensure  that  procedures  are  in  place  to 
accept  registration  information  from:  (1) 
residents  convicted  of  a  federal  offense 
or  sentenced  by  a  court  martial,  and  (2) 
nonresident  offenders  who  have  crossed 
into  another  state  in  order  to  work  or 
attend  school. 

Because  these  requirements,  in  their 
current  form,  derive  frt)m  the  CJSA,  the 
time  for  compUance  is  that  provided  in 
section  115(c)(2)  of  the  CJSA— Nov.  25, 
2000,  subject  to  a  possible  two-year 
extension  for  states  making  good  faith 
efforts  to  come  into  compUiBince. 

A.  Heightened  Sexually  Violent  Predator 
Registration  or  Alternative  Measures 

1.  Heightened  sexually  violent 
predator  registration.  Subparagraphs 
(B)-(E)  of  subsection  (a)(3)  contain  the 
Act's  definition  of  "sexually  violent 
predator"  and  related  definitions. 
Subparagraph  (C)  defines  "sexually 
violent  predator"  to  mean  a  person  who 
has  been  convicted  of  a  sexually  violent 
offense  and  who  suffers  from  a  mental 
abnormaUty  or  personaUty  disorder  that 
makes  the  person  Ukely  to  engage  in 
predatory  sexually  violent  offenses. 
Subparagraph  (D)  essentiaUy  defines 
"mental  abnormaUty"  to  mean  a 
condition  involving  a  disposition  to 
commit  criminal  sexual  acts  of  such  a 
degree  that  it  makes  the  person  a 
menace  to  others.  The  definition  of 
"personaUty  disorder"  is  a  matter  of 
state  discretion  since  the  Act  includes 
no  specification  on  this  point.  For 
example,  a  state  may  choose  to  utiUze 
the  definition  of  "personality  disorder" 
that  appears  in  the  Diagnostic  and 
Statistical  Manual  of  Medical  Disorders: 
DSM-rV.  American  Psychiatric 
Association,  Diagnostic  and  Statistical 
Manual  of  Medical  Disorders  (4th  ed. 
1994).  Subparagraph  (E)  defines 
"predatory"  to  mean  an  act  directed  at 
a  stranger  or  at  a  person  vyith  whom  a 
relationship  has  been  estabUshed  or 
promoted  for  the  primary  purpose  of 
victimization. 

A  state  that  wishes  to  comply  with  the 
Act's  provisions  concerning  sexuaUy 
violent  predator  registration  must  adopt 
some  approach  to  deciding  when  a 
determination  will  be  sought  as  to 
whether  a  particular  offender  is  a 
sexually  violent  predator.  However,  the 
specifics  are  a  matter  of  state  discretion. 
For  example,  a  state  might  commit  the 
decision  whether  to  seek  classification 
of  an  offender  as  a  sexually  violent 
predator  to  the  judgment  of  prosecutors, 
or  might  provide  that  a  determination  of 
this  question  should  be  undertaken 
routinely  when  a  person  is  convicted  of 
a  sexually  violent  offense  and  has  a 
prior  history  of  committing  such  crimes. 
Similarly,  the  Act  affords  states 


discretion  with  regard  to  the  timing  of 
the  determination  whether  an  offender 
is  a  "sexually  violent  predator."  A  state 
may,  but  need  not,  provide  that  a 
determination  on  this  issue  be  made  at 
the  time  of  sentencing  or  as  a  part  of  the 
original  sentence.  It  could,  for  example, 
be  made  instead  when  the  offender  has 
served  a  term  of  imprisonment  and  is 
about  to  be  released  from  custody. 

Subparagraphs  (A)  and  (B)  of 
subsection  (a)(2)  govern  the  procedures 
for  making  the  sexually  violent  predator 
determination.  Subparagraph  (A)  states 
that  the  determination  is  to  be  made  by 
a  court  after  considering  the 
recommendation  of  a  board  composed 
of  experts  in  the  behavior  and  treatment 
of  sex  offenders,  victims'  rights 
advocates,  and  representatives  of  law 
enforcement  agencies.  However, 
subparagraph  (B)  allows  the  Attorney 
General  to  waive  these  requirements 
where  a  state  has  estabUshed  alternative 
procedures  or  legal  standards  for 
designating  a  person  as  a  sexually 
violent  predator.  ■ 

The  waiver  authority  under 
subparagraph  (B),  which  was  added  by 
the  CJSA  amendments,  recognizes  that  a 
judicial  determination  informed  by  the 
recommendations  of  a  board  of  mixed 
composition  is  not  the  only  approach 
states  may  vaUdly  adopt  to  secure 
appropriate  input  and  make  fair 
determinations.  For  example,  at  a 
sentencing  proceeding  or  other  hearing 
to  determine  sexually  violent  predator 
status,  a  state  might  provide  for  input 
concerning  psychological  assessment 
through  expert  testimony;  input  from 
the  law  enforcement  perspective 
through  the  prosecutor's  presentation; 
and  input  from  the  perspective  of 
victims  through  allocution  or  testimony 
by  the  victim(s)  of  the  underlying 
sexually  violent  offense  or  offenses. 
Moreover,  judicial  determinations 
concerning  sexually  violent  predator 
status  are  not  the  only  legitimate 
approach  since,  for  example,  a  state  may 
decide  to  assign  responsibiUty  for  such 
determinations  to  a  parole  board  or 
other  administrative  agency  with 
adjudicatory  functions.  Because  there 
are  many  valid  approaches  that  states 
may  devise,  the  particular  approach 
taken  to  determine  whether  an  offender 
is  a  sexually  violent  predator  as  defined 
in  the  Act  will  be  treated  as  a  matter  of 
state  discretion  under  the  Act. 

For  registrants  who  have  been 
determined  to  be  "sexually  violent 
predators"  under  the  Act's  definitions, 
the  Act  prescribes  three  special 
registration  requirements: 

First,  subsection  (b)(1)(B)  provides 
that  the  initial  registration  kiformation 
obtained  from  a  sexually  violent 


69664 


Federal  Register /Vol.  63.  No.  242  /  Thursday,  December  17,  1998 /Notices 


predator  must  include  "the  name  of  the 
person,  identifying  factors,  anticipated 
future  residence,  offense  history,  and 
documentation  of  any  treatment 
received  for  the  mental  abnormaUty  or 
personahty  disorder  of  the  person."  In 
determining  whether  offenders  have 
received  treatment,  the  ofBcers 
responsible  for  obtaining  the  initial 
registration  information  may  rely  on 
information  that  is  readily  available  to 
them,  either  from  existing  records  or  the 
offender,  and  may  comply  with  the 
requirement  to  document  an  offender's 
treatment  history  simply  by  noting  that 
the  offender  received  treatment.  U  states 
want  to  require  the  inclusion  of  more 
detailed  information  about  offenders' 
treatment  history,  however,  they  are  free 
to  do  so. 

Second,  subsection  (b)(3)(B)  requires 
quarterly  address  verification  for 
sexually  violent  predators,  as  opposed 
to  the  annual  address  verification 
required  for  registrants  generally  under 
subsection  (b)(3)(A).  Part  U.C  of  these 
guidelines  provides  a  general 
explanation  of  the  Act's  address 
verification  requirement. 

Third,  subsection  (b)(6)(B)(iii) 
requires  Ufetime  registration  for 
sexually  violent  predators.  This 
requirement  is  unquaUfied.  While 
language  in  subsection  (a)(1)(B)  of  the 
Act  alludes  to  possible  termination  of 
sexually  violent  predator  status  under 
subsection  (b)(6)(B),  this  is  a  refic  of 
earUer  versions  of  the  Act  that  has  no 
referent  in  the  Act's  current  text 
following  the  Pam  Lychner  Act  and 
CfSA  amendments. 

Hence,  for  example,  a  state  is  not  in 
compUance  with  the  Act's  requirements 
if  it  allows  registration  to  be  terminated 
for  a  person  who  has  been  found  to  be 
a  sexually  violent  predator  on  the  basis 
of  a  later  determination  that  the  person 
is  no  longer  a  sexually  violent  predator 
or  has  been  rehabihtated.  However,  if 
the  underlying  conviction  for  a  sexually 
violent  offense  is  reversed,  vacated,  or 
set  aside,  or  if  the  registrant  is  pardoned 
for  that  offense,  registration  (or 
continued  registration)  as  a  sexually 
violent  predator  is  not  required  under 
the  Act.  Moreover,  the  proviso  in 
subsection  (b)(6)  that  registration  need 
not  be  required  "during  ensuing  periods 
of  incarceration"  appUes  to  sexually 
violent  predators.  Hence,  states  are  not 
required  to  carry  out  address 
registration  and  verification  procedures 
when  a  sexually  violent  predator  is 
subsequently  imprisoned  or  civilly 
committed.  To  comply  with  the  Act,  a 
state  that  does  waive  registration  for 
sexually  violent  predators  during 
subsequent  criminal  or  civil 
confinement  must  require  that 


registration  resume  when  the  registrant 
is  released. 

2.  Alternative  measures  of 
comparable  or  greater  effectiveness. 
Subparagraph  (C)  of  subsection  (a)(2) 
authorizes  the  Attorney  General  to 
approve  "alternative  measures  of 
comparable  or  greater  effectiveness  in 
protecting  the  pubUc  irom  unusually 
dangerous  or  recidivistic  sexual 
offenders  in  Ueu  of  the  specific 
measures  set  forth  in  this  section 
regarding  sexually  violent  predators."  A 
state  that  wishes  to  have  "alternative 
measures"  approved  under 
subparagraph  (C)  must  make  a  request 
for  such  approval  to  the  reviewing 
authority. 

The  authorization  to  approve 
alternative  measures  under 
subparagraph  (C)  was  added  by  the 
CJSA,  reflecting  Congress's  recognition 
that  few  states  followed  the  Act's 
specific  provisions  concerning  sexually 
violent  predators;  that  it  would  be 
difficult  for  many  states  to  do  so;  and 
that  states  can  "incorporate  other 
features  into  their  systems  which  fiuther 
the  objective  of  protecting  the  public 
bom  particularly  dangerous  sex 
offenders."  H.R.  Rep.  No.  256, 105th 
Cong.,  1st  Sess.  15  (1997). 

The  legislative  history  of  the  CJSA 
identified  a  number  of  factors  that 
would  be  pertinent  to  a  determination 
whether  a  state  has  adopted  alternative 
measures  of  comparable  or  greater 
effectiveness: 

For  example,  some  State  programs 
have  registration  periods  for  broadly 
defined  categories  of  sex  offenders 
which  are  much  longer  than  the  basic 
10-year  registration  period  under  the 
Wetterling  Act.  This  may  provide  more 
protection  for  the  public  than 
heightened  registration  requirements 
limited  to  a  relatively  small  class  of 
offenders  who  would  be  classified  as 
sexually  violent  predators  *  *  *. 
Moreover,  some  States  require  civil 
commitment,  Ufetime  supervision,  or 
very  long  periods  of  imprisomnent  for 
sexually  violent  predators  or  broader 
classes  of  serious  sex  offenders. 
[Subsection  (a)(2)]  makes  it  clear  that 
alternative  approaches  like  these  can  be 
approved  if  a  State's  approach  is  equally 
effective  or  more  effective  in  protecting 
the  public  from  particularly  dangerous 
sex  offenders.  H.R.  Rep.  No.  256, 105th 
Cong.,  1st  Sess.  15  (1997). 

Hence,  for  example,  the  reviewing 
authority  will  approve  a  state  system  as 
providing  alternative  measures  "of 
comparable  or  greater  effectiveness"  if 
the  state  applies  the  principal 
heightened  registration  requirements 
under  the  Act's  sexually  violent 
predator  provisions — i.e.,  Ufetime 


registration  and  quarterly  address 
verification — to  a  class  of  offenders  that 
is  generally  broader  than  "sexually 
violent  predators."  Since  "sexually 
violent  predators"  are,  by  definition,  a 
subclass  of  persons  convicted  of  a 
"sexually  violent  offense,"  a  state  has 
obviously  adopted  an  alternative  - 
measure  of  comparable  or  greater 
effectiveness  if  it  requires  lifetime 
registration  and  quarterly  address 
verification  uniformly  for  persons  in  the 
broader  class  of  those  convicted  of  a 
"sexually  violent  offense". 

For  states  that  follow  other 
approaches,  the  determination  whether 
"alternative  measures  of  comparable  or 
greater  effectiveness"  have  been 
adopted  will  be  made  on  a  case-by-case 
basis. 

B.  Federal  and  Military  Offenders;  Non- 
resident Workers  and  Students 

Subsection  (b)(7)  of  the  Act  requires 
states,  as  provided  in  these  guidelines, 
to  ensure  that  procedures  are  in  place  to 
accept  registration  information  from:  (1) 
residents  convicted  of  federal  offenses 
or  sentenced  by  courts  martial,  and  (2) 
nonresident  offenders  who  cross  into 
other  states  in  order  to  work  or  attend 
school. 

This  requirement  was  added  to  close 
two  gaps  in  the  Wetterling  Act 
standards  for  registration  programs. 
First,  Congress  was  concerned  about  the 
lack  of  any  provision  for  registration  of 
persons  convicted  of  federal  sex 
offenses — such  as  those  defined  in 
chapters  109A,  110,  and  117  of  title  18. 
United  States  Code — and  the  lack  of  any 
provision  for  registration  of  persons 
convicted  of  sexual  offenses  under  the 
Uniform  Code  of  MiUtary  Justice  while 
in  the  armed  forces.  Second,  Congress 
was  concerned  about  the  commission  of 
offenses  by  registered  offenders  at  or 
near  their  places  of  work  or  study, 
where  the  local  authorities  are  unaware 
of  the  offenders'  presence  in  those  areas 
because  they  reside  in  a  different  state. 
The  new  provisions  relating  to 
registration  of  federal  and  miUtary 
offenders,  and  non-resident  workers  and 
students,  were  added  to  address  these 
concerns. 

1.  Federal  and  military  offenders,  la 
relation  to  federal  and  military 
offenders,  states  can  comply  with  the 
new  requirement  under  subsection 
(b)(7)  by  accepting  in  their  registration 
programs  address  information  fi:t)m  such 
offenders  who  reside  in  the  state,  where 
the  federal  conviction  or  court  martial 
sentence  was  for  a  criminal  offense 
against  a  victim  who  is  a  minor  or  a 
sexually  violent  offense  (as  defined  in 
the  Act). 
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Congress  did  not  otherwise  make  the 
.  ^ct's  mandatory  standards  for  state 
iigistration  programs  appUcable  to 
^deral  and  military  offenders.  Congress, 
lowever,  did  note  that  "it  would  be 
preferable  that  States  fully  incorporate   . 
Inderal  offenders  (and]  persons 
wntenced  by  coiuls  martial  *  *  *  into 
iheir  registration  and  notification 
programs  by  statute."  H.R.  Rep.  No.  256, 
105th  Cong..  1st  Sess.  18  (1997).  As  a 
practical  matter,  the  presence  in  a  state 
]f  a  sex  offender  whose  whereabouts  are 
linknown  to  the  authorities  poses  the 
sbme  potential  danger  to  the  public, 
rbgardless  of  whether  the  offender  was 

nvicted  in  a  state  court  for  a  state 
iffense  or  for  a  comparable  offense 

der  federal  or  military  law. 

Hence,  as  a  matter  of  sound  policy, 

ites  are  strongly  encouraged  to  subject 
^eral  and  military  offenders  to  the  full 
panoply  of  registration  requirements 
^d  procedures  established  for  state 
offenders,  including  reporting  of 
subsequent  changes  of  address 
iollowing  the  initial  registration, 
pmiodic  address  verification,  criminal 
penalties  for  registration  violations,  and 
lelease  of  registration  information  as 
necessary  for  protection  of  the  public. 
Some  states  currently  put  sex  offenders 

H nvicted  in  federal  or  military  courts 
the  same  footing  as  state  offenders 
der  their  registration  programs;  all 
states  are  encouraged  to  adopt  this 
approach. 

I  States  should  be  aware  that  the  CJSA 
enacted  provisions  that  impose 
complementary  obhgations  on  federal 
Authorities  to  facilitate  state  registration 
of  federal  and  military  offenders. 
Specifically,  provisions  in  section 
i  15(a)(8)  of  the  CJSA  require  federal  and 
tniUtary  authorities  to  notify  state  and 
local  law  enforcement  and  registration 
agencies  concerning  the  release  or 
Subsequent  movement  to  their  areas  of 
federal  and  miUtary  sex  offenders.  In 

tddition,  under  amendments  in  section 
15(a)(8)  of  the  CJSA,  federal  sex 
Offenders  are  required  to  register  in 
$tates  where  they  reside,  work,  or  attend 
tehool  as  mandatory  conditions  of 
probation,  parole,  and  post- 
Imprisonment  supervised  release.  State 
md  local  officers  accordingly  are 
encouraged  to  notify  federal  authorities 
af  any  failure  by  such  offenders  to 
k«gister,  so  that  appropriate  action  can 
be  taken  with  respect  to  their  federal 
release  status.  States  also  should  be 
aware  that  section  115  of  the  CJSA 
amended  the  fisderal  failure-to-register 
bffense  (42  U.S.C.  14072(i))  in  order  to 
iring  within  its  scope  federal  and 
military  sex  offenders  who  fail  to 
register. 


2.  Non-resident  workers  and  students. 
Subsection  (b)(7)(B)  of  the  Act  requires 
states  to  accept  registration  information 
from  non-residents  who  have  come  into 
the  state  to  work  or  attend  school. 
Related  provisions  appear  in 
subsections  (a)(3)(F)-<G)  and  (c).  As 
specified  in  these  provisions,  the 
workers  from  whom  registration 
information  must  be  accepted  include 
those  who  have  any  sort  of  full-time  or 
part-time  employment  in  the  state,  with 
or  without  compensation,  for  more  than 
14  days,  or  for  an  aggregate  period 
exceeding  30  days  in  a  calendar  year. 
The  students  from  whom  registration 
information  must  be  accepted  include 
those  who  are  enrolled  in  any  type  of 
school  in  the  state  on  a  full-time  or  part- 
time  basis. 

«  The  Act's  provisions  regarding  non- 
resident workers  and  students 
sometimes  refer  to  persons  who  cross 
into  another  state  "in  order  to  work  or 
attend  school"  and  sometimes  refer  to 
persons  who  are  or  may  be  in  another 
state  where  the  person  "is  employed," 
"carries  on  a  vocation."  or  "is  a 
student."  These  are  merely 
terminological  variations;  the  Act's 
various  references  to  non-resident 
wori^ers  and  students  all  refer  to  the 
same  classes  of  persons,  as  defined 
above. 

States  can  comply  with  the  Act's 
requirement  to  accept  registration 
information  from  non-resident  workers 
and  students  by  accepting  registration 
information  from  sudi  persons,  where 
the  person  would  be  required  to  register 
in  his  state  of  residence  under  the  Act's 
standards.  The  "registration 
information"  the  state  must  accept  bom 
such  a  registrant  to  comply  with  the  Act 
is,  at  a  TTirn^Tniim,  information 
concerning  the  registrant's  place  of 
employment  or  the  school  attended  in 
the  state  and  his  address  in  his  state  of 
residence.  States  are  free  to  accept  or 
require  more  extensive  information  if 
they  wish,  such  as  information 
concerning  any  place  of  lodging  the 
registrant  may  have  in  the  state  for 
piuposes  of  work  or  school  attendance. 

Congress  did  not  otherwise  make  the 
Act's  mandatory  standards  for  state 
registration  programs  applicable  to  non- 
resident workers  and  students,  but  did 
note  that  "it  would  be  preferable  that 
States  fully  incorporate  *  •  •  offenders 
crossing  State  borders  to  work  or  go  to 
school  *  *  *  into  their  registration  and 
notification  programs  by  statute."  H.R. 
Rep.  No.  256, 105th  Cong.,  1st  Sess.  18 
(1997).  States  are  encouraged  to  include 
measures  in  their  registration  systems 
that  will  ensure  effective  registration  of 
non-resident  workers  and  students, 
including  provision  of  criminal 


penalties  under  state  law  for  such 
offenders  who  fail  to  register  and  release 
of  registration  information  concerning 
such  offenders  as  necessary  for  public 
safety.  States  also  should  be  aware  that 
section  115  of  the  CJSA  amended  the 
federal  failure-to-register  offense  (42 
U.S.C.  14072(i))  in  order  to  bring  within 
its  scope  non-resident  workers  and 
students  who  fail  to  register. 

In  addition  to  requinng  states  to 
acc»pt  registration  information  fitim 
non-resident  workers  and  Students,  the 
CJSA  amendments  added,  as  part  of 
subsection  (b)(l)(A)(iii),  a  requirement 
to  inform  a  registrant  in  the  initial 
registration  process  that  he  must  register 
in  a  state  where  he  is  employed,  carries 
on  a  vocation,  or  is  a  student.  As 
discussed  in  Part  II.  A  of  these 
guidelines,  subsection  (b)(1)(A)  of  the 
Act  has  always  required  that  offenders 
be  informed  of  the  general  duty  to 
register,  of  the  duty  to  report  subsequent 
changes  of  address,  and  of  the  duty  to 
register  in  any  state  of  residence.  States 
can  readily  supplement  their  procedures 
for  informing  offenders  of  registration 
obligations  to  include  the  information 
that  the  offender  also  must  register  in 
any  state  where  he  is  employed,  carries 
on  a  vocation,  or  is  a  student. 

VI.  Participation  in  the  National  Sex 
Offender  Registry  [November  25, 2000; 
PoMdble  Two- Year  Extension] 

Subsequent  (b)(2)(B)  of  the  Act 
requires  states  to  "participate  in  the 
national  database  estabUshed  under 
section  14072(b)" — i.e.,  the  National  Sex 
Offender  Registry  (NSOR)— "in 
accordance  with  guidelines  issued  by 
the  Attorney  General,  including 
transmission  of  ciurent  address 
information  and  other  information  on 
registrants  to  the  extent  provided  by  the 
guidelines." 

This  requirement  derives  from  the 
amendment  of  the  WetterUng  Act  by 
section  1 1 5(a)(2)(B)  of  CJSA.  The  Ume 
for  compUance  is  accordingly  that 
provided  in  section  115(c)(2)  of  CJSA — 
Nov.  25,  2000,  subject  to  a  possible  two- 
year  extension  for  states  making  good 
faith  efforts  to  come  into  compliance.  At 
the  present  time,  many  states  are 
already  participating  in  NSOR.  and  the 
remainder  are  strongly  encouraged  to  do 
so  as  promptly  as  possible. 

States  should  be  aware  that 
participation  in  NSOR  is  a  condition  for 
determining  that  a  state  has  a 
"minimally  sufficient"  sex  offender 
registration  program  as  defined  in  42 
U.S.C.  14072(a)(3).  Pursuant  to  section 
115(a)(7)  of  the  CJSA,  states  have  until 
October  2, 1999,  to  establish  "minimally 
sufficient"  programs  (subject  to  a 
possible  two-year  extension  for  states 
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making  good  faith  efforts).  In  states  that 
have  not  established  "minimally 
sufficient"  programs  by  that  time,  the 
FBI  will  be  required  to  directly  register 
sex  offenders  convicted  in  the  state,  and 
there  will  be  correlative  responsibilities 
on  such  states  to  facilitate  FBI 
registration  of  their  sex  ohenders  as 
provided  in  42  U.S.C.  14072  (h)(1)  and 
(k).  Hence,  the  failure  of  a  state  to 
participate  in  NSOR  by  October  2, 1999, 
may  result  in  otherwise  avoidable 
federal  intervention  in  sex  offender 
registration  in  the  state. 

States  should  also  be  aware  that  under 
the  National  Sex  Offender  Registry 
Assistance  Program  (NSOR-AP), 
funding  is  available  from  the  Bureau  of 
Justice  Statistics  of  the  United  States 
Department  of  Justice  to  facilitate  state 
participation  in  NSOR  and  upgrade  state 
sex  offender  registries.  States  desiring 
additional  information  concerning  this 
funding  program  should  contact  the 
Bureau  of  Justice  Statistics. 

In  accordance  with  42  U.S.C. 
14072(b).  the  FBI  has  estabUshed  an 
interim  version  of  NSOR  (the  "Interim 
Registry")  to  track  the  whereabouts  and 
movement  of  persons  required  to 
register  imder  sex  offender  registration 
programs.  The  Interim  Registry 
functions  as  a  "pointer"  system, 
indicating  on  an  individual's  FBI 
Identification  Record  the  fact  that  the 
individual  is  a  registered  sex  offender 
and  the  name  and  location  of  the  state 
agency  that  mfiintains  the  offender's 
re^stration  information. 

The  FBI  will  be  issuing  regulations 
concerning  state  participation  in  NSOR. 
To  participate  in  NSOR  under  current 
procedures,  states  must  submit  the 
following  information  on  registrants  to 
the  FBI:  the  name  under  which  the 
person  is  registered;  the  registering 
agency's  name  and  location;  the  date  of 
registration;  and  the  date  registration 
expires.  Upon  the  submission  of  this 
information,  a  notice  indicating  that  an 
individual  is  a  registered  sex  offender 
and  Usting  the  information  will  be 
included  on  the  individual's  FBI 
Identification  Record. 

The  FBI  is  in  the  process  of  modifying 
the  National  Crime  Information  Center 
(NQC)  to  establish  a  new  crime 
information  system  that  will  be  known 
as  "NQC  2000."  NQC  2000,  which  is 
expected  to  go  on-line  in  mid-1999,  will 
include  a  Convicted  Sexual  Offender 
Registry  File  that  will  serve  as  the 
permanent  National  Sex  Offender 
Registry  (the  "Permanent  Registry").  In 
the  Permanent  Registry,  sex  offender 
registration  information  will  be  entered 
directly  into  the  NOC  Convicted  Sexual 
Offender  Registry  File,  via  the  NQC 
communication  circuit,  and  will  include 


such  information  as  the  offender's  name 
and  address  and  details  regarding  the 
conviction  resulting  in  registration. 
States  will  receive  further  guidance 
concerning  participation  in  the 
Permanent  Registry  through  future 
modifications  of  regulations  and 
guidelines. 

Vn.  Good  Faith  Immunity  (Available  to 
States  Immediately] 

Subsection  (f)  states  that  law 
enforcement  agencies,  employees  of  law 
enforcement  agencies,  independent 
contractors  acting  at  the  direction  of 
such  agencies,  and  state  officials  shall 
be  immune  firom  Uability  for  good  faith 
conduct  under  the  Act.  Inclusion  of  this 
provision  in  the  Act  was  necessary  to 
protect  state  actors  and  contractors 
involved  in  registration  and  notification 
programs  from  unwarranted  exposure  to 
liability,  since  the  states  cannot  legislate 
immunities  to  liabihty  under  federal 
causes  of  action.  This  part  of  the  Act 
does  not  impose  any  requirement  on 
states  and  the  character  of  state  law 
provisions  regarding  the  scope  of 
immunity  or  liability  will  not  be 
considered  in  the  compliance  review 
imder  the  Act. 

Vm.  Compliance  Review; 
Consequences  of  Non-Compliance 

The  time  states  have  to  comply  with 
the  Act's  requirements  depends  on  the 
legislation  from  which  the  requirements 
derive,  as  specified  in  these  guidelines. 
Thus,  the  initial  deadline  for  complying 
with  requirements  derived  from  the 
Wetterling  Act  as  originally  enacted  or 
from  Megan's  Law  was  September  12, 
1997,  and  the  deadline  is  now 
September  12, 1999,  for  states  that  have 
received  a  two-year  extension  based  on 
good  faith  efforts  to  achieve  compUance. 
Requirements  deriving  from  the  Pam 
Lydmer  Act  must  be  complied  with  by 
October  2, 1999,  subject  to  a  possible 
two-year  extension  for  states  making 
good  faith  efforts  to  comply. 
Requirements  deriving  from  the  CJSA 
must  be  compUed  with  by  November  25, 
2000,  subject  to  a  possible  two-year 
extension  for  states  making  good  faith 
efforts  to  comply. 

These  deadunes  set  outer  limits  for 
state  compliance  to  avoid  a  reduction  of 
Byrne  Formula  Grant  funding.  States  are 
strongly  encouraged  to  attempt  to 
achieve  compliance  with  all  parts  of  the 
Act  as  quickly  as  possible  to  maximize 
the  benefits  of  the  Act's  reforms. 

States  that  fail  to  come  into 
compliance  within  the  specified  time 
periods  will  be  subject  to  a  mandatory 
10%  reduction  of  Byrne  Formula  Grant 
funding,  and  any  funds  that  are  not 
allocated  to  noncomplying  states  will  be 


reallocated  to  states  that  are  in 
compliance.  If  a  state's  funding  has  been 
reduced  because  it  has  failed  to  comply 
with  the  Act's  requirements  by  an 
applicable  deadline,  the  state  may 
regain  eUgibility  for  full  funding  in  later 
program  years  by  estabUshing 
compUance  with  all  applicable 
requirements  of  the  Act  in  such  later 
years. 

States  are  encouraged  to  submit 
information  concerning  existing  and 
proposed  sex  offender  registration 
provisions  to  the  Bureau  of  Justice 
Assistance  with  as  much  lead-time  as 
possible.  This  will  enable  the  reviewing 
authority  to  assess  the  status  of  state 
compliance  with  the  Act  and  to  suggest 
any  necessary  changes  to  achieve 
compliance  before  die  funding 
reduction  goes  into  effect.  At  the  latest, 
state  submissions  must  be  provided  on 
the  following  timetable: 

To  maintain  eligibility  for  full  Byrne 
Formula  Grant  funding  following 
September  12, 1999 — the  end  of  the 
implementation  period  for  the  Act's 
original  requirements  and  Megan's  Law, 
for  states  that  have  received  the  two- 
year  "good  faith"  extension — such  states 
must  submit  to  the  Bureau  of  Justice 
Assistance  by  July  12, 1999,  information 
that  shows  compliance,  in  the  reviewing 
authority's  judgment,  with  the 
requirements  described  in  parts  I,  II,  and 
m  of  these  guidelines. 

To  maintain  eUgibihty  for  full  Byrne 
Formula  Grant  funding  following 
October  2, 1999— the  end  of  the 
implementation  period  for  the  Pam 
Lychner  Act  requirements,  absent  an 
extension — states  must  submit  to  the 
Bureau  of  Justice  Assistance  by  July  12, 
1999,  information  that  shows 
compliance,  in  the  reviewing  authority's 
judgment,  with  the  requirements 
described  in  part  IV  of  these  guidelines, 
or  a  written  explanation  of  why 
compliance  cannot  be  achieved  within 
that  period  and  a  description  of  the 
good  faith  efforts  that  justify  an 
extension  of  time  (but  not  more  than 
two  years)  for  achieving  compliance. 

To  maintain  efigibility  for  full  Byrne 
Grant  funding  following  November  25, 
2000 — the  end  of  the  implementation 
period  for  the  CJSA  requirements, 
absent  an  extension — states  must  submit 
to  the  Bureau  of  Justice  Assistance  by 
September  25,  2000,  information  that 
shows  compliance,  in  the  reviewing 
authority's  judgment,  with  the 
requirements  described  in  parts  V  and 
VI  of  these  guidelines,  or  a  written 
explanation  of  why  compliance  cannot 
be  achieved  within  that  period  and  a 
description  of  the  good  faith  efforts  that 
justify  an  extension  of  time  (but  not 
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1 1  >re  than  two  years)  for  achieving 
a  mpliance. 

After  the  reviewing  authority  has 
determined  that  a  state  is  in  compliance 
>th  the  Act.the  state  will  be  required 
part  of  the  Byrne  Formula  Grant 
iplication  process  in  subsequent 

years  to  certify  that  the  state 
s  in  compliance  with  the  Act. 

ited:  December  10, 1998. 


i  Reno, 

homey  Genera/. 
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DEPARTMENT  OF  JUSTICE 

ititnjst  Division 

tited  States  v.  Qenerai  Electric 
>mpany;  Response  to  Public 
>ininents 

Notice  is  hereby  given  piusuant  to  the 
titrust  Procedures  and  Penalties  Act, 
U.S.C.  S  16(b)  through  (h),  that  a 
bUc  Comment  and  the  Response  of 
ike  United  States  have  been  filed  with 
ue  United  States  District  Court  for  the 
District  of  Montana,  Missoula  Division, 
u  United  States  v.  General  Electric 
Uompany,  Civil  Action  No.  96-121-M- 
CX^L.  Copies  of  the  Complaint,  proposed 
Flinal  Judgment,  Competitive  Impact 

Eitement,  Public  Comment,  and  the 
sponse  of  the  United  States  are 
ailable  for  inspection  at  the 
Department  of  Justice  in  Washington, 
D.C.,  in  Room  215,  325  Seventh  Street, 
W.,  aiid  the  Office  of  the  Clerk  of  the 
'nited  States  District  Court  for  the 
strict  of  Montana,  301  South  Park, 
.com  542,  Helena,  Montana  59626. 
The  Complaint  in  this  case,  filed  in 
ugust  1996,  alleged  that  General 
j^lectric  had  entered  into  agreements 
that  violated  Sections  1  and  2  of  the 
Sherman  Act,  15  U.S.C.  §§  1  and  2,  by 
t  squiring  hospitals  that  licensed  certain 
c  iagnostic  software  from  GE  to  agree  not 
t  >  compete  with  GE  in  imrelated  service 
[  larkets.  On  July  14, 1998,  the  United 
!  tates  filed  a  proposed  Final  Judgment 
E  nd  a  Stipulation  signed  by  the  parties 
e  Uowing  for  entry  of  the  Final  Judgment 
I  allowing  compUance  with  the  Tunney 
i  LCt.  The  United  States  also  filed  a 
( k)mpetitive  hnpact  Statement  ("CIS"), 
\  rhidi  it  published,  along  with  the 
iroposed  Final  Judgment,  in  the  Federal 
er.  See  63  FR  40737  (1998). 
,e  proposed  Final  Judgment  enjoins 
from  agreeing  with  any  licensee  that 
e  licensee  will  not  service  third-party 
edical  equipment,  or  from  otherwise 
itraining  the  licensee  from  providing 
party  service  as  a  condition  of 
icensing  certain  advanced  service 


materials.  The  proposed  Final  Judgment 
also  requires  GE  to  implement  a 
compliance  program,  and  provides 
procedures  that  the  United  States  may 
utilize  to  determine  and  secure  GE's 
compliance. 

Under  the  Tunney  Act,  interested 
parties  have  60  days  from  the  date  the 
proposed  Final  Judgment  and  CIS  are 
published  in  the  Federal  Register  to 
submit  to  the  United  States  any 
comments  they  have  on  the  Judgment. 
The  60-day  period  for  public  comments 
relating  to  this  matter  expired  on 
September  28, 1998.  The  United  States 
received  only  one  Comment.  The 
Comment  and  the  Responses  thereto,  are 
hereby  published  in  the  Federal 
Register  and  have  been  filed  with  the 
Court. 

Rebecca  P.  Dick, 

Director  of  Civil  Non-Merger  Enforcement, 
Antitrust  Division. 
Ronald  S.  Katz,  Esq., 

General  Counsel,  ISNI,  Coudert  Brothers,  4 
Embarcadero  Center,  Ste.  3300,  San  Francisco 
CA  94111,  Telephone:  41S-9a&-1300. 

United  SUtes  District  Court  fisr  the  District 
of  Montana  Miaamila  Division 

United  States  of  America,  Plaintiff,  v. 
General  Electric  Company,  Defendant.  CV 
96-121-M-CCL.  PUBUC  COMMENT  OF 
INDEPENDENT  SERVICE  NETWORK 
INTERNATIONAL  PURSUANT  TO  15  U.S.C. 
8 16(b).  (d). 

Pursuant  to  15  U.S.C.  §  16(b),  (d),  of 
the  Antitrust  Procedures  and  Penalty 
Acts  ("APPA")  bidependent  Service 
Network  hitemational  ("ISNI"),  a  trade 
association  of  157  maintainers  of  high 
technology  equipment,  including 
medical  equipment  of  the  type  at  issue 
in  this  matter,'  submits  this  public 
comment  to  the  Competitive  Impact 
Statement  ("QS")  published  in  the 
Federal  Register  at  63  FR  40737. 

I.  Introduction 

This  proposed  consent  decree  grants 
GEMS  the  right  to  commit  a  per  se 
violation  of  the  antitrust  laws,  i.e..  to 


'  InnoServ  Technologies,  Inc.,  which  General 
Electric  Medical  Systems  ("GEMS")  is  attempting  to 
acquire,  is  a  member  of  ISNI,  but,  because  of 
conflict  of  interest  considerations,  has  not  been 
informed  of  or  consulted  about  this  public 
comment.  Similarly,  this  comment  is  not  intended 
to  express  any  views  of  Serviscope,  an  ISNI  member 
acquired  by  GEMS  in  August.  1998.  See  attached 
Declaration  of  Claudia  Betzner,  para.  6. 

The  Innoserv  conflict  arises  from  another 
simultaneous  consent  decree  between  the  U.S.  and 
General  Electric,  described  in  a  QS  at  63  FR  39894. 
Although  that  QS  informs  the  D.C  District  Court 
about  this  consent  decree,  the  QS  in  this  case,  for 
reasons  known  only  to  the  parties,  does  not  inform 
this  Court  about  that  consent  decree.  That  the  two 
decrees  are  related  is  evidenced  by  the  GEMS  press 
release  on  the  consent  decrees,  which  stated  that 
GEMS  settled  this  suit  in  order  "to  obtain  clearance 
to  complete  the  Innoserv  acquisition  •  *  •"  See 
attached  Declaration  of  Claudia  Betzner,  Exhibit  A. 


prohibit  hospital  service  organizations 
fitim  Ucensing  GEMS'  advanced  service 
materials  unless  the  hospital  agrees  that 
such  service  materials  may  not  be  used 
by  part-time  employees.  As  will  be 
detailed  below,  there  is  no  justification 
for  such  a  limitation,  which  could  well 
distort  the  market,  particularly  in 
sparsely  populated  areas  like  Montana. 
Because  per  see  violations  of  the 
antitrust  laws  are  by  definition  contrary 
to  public  policy,  it  is  not  possible  for  the 
Court  to  make  a  determination  that  this 
consent  decree  is  in  the  pubUc  interest 
pursuant  to  §  (e)  of  the  APPA. 

A  public  interest  determination  is 
particularly  important  in  this  case 
because  it  involves  the  cost  of 
healthcare,  a  subject  important  to  all 
Americans,  and  because  GEMS  has  a 
high  market  share  in  the  relevant 
markets,  which  it  has  extended  through 
recent  aggressive  transactions 
imopposed  by  the  Government. 
Therefore,  pursuant  to  APPA  §  (f)  and 
based  on  the  showing  detailed  below, 
ISNI  respectfully  requests  that  the  Court 
not  make  a  determination  that  this 
consent  decree  is  in  the  public  interest. 
ISNI  also  respectfully  requests  that  the 
Court  authorize  ISNI  to  appear  at  any 
hearing  that  the  court  may  convene  in 
order  to  determine  whether  this  consent 
decree  is  in  the  public  interest. 

n.  ISNI  and  its  Interest  in  this 
Proceeding 

ISNI,  an  association  of  157 
independent  service  organizations 
("ISOs"),  i.e.,  organizations  servicing 
equipment  manufactiuvd  by  others  (see 
Betzner  Decl.,  Exhibit  B  for  a  Ust  of 
members),  is  a  non-profit  corporation 
incorporated  in  the  District  of  Columbia. 
In  competition  with  the  Service 
organizations  of  manufacturers,  the 
members  of  ISNI  service  various  types 
of  high-technology  equipment, 
including  medical  equipment  of  the 
type  that  is  the  subject  of  the  CIS.  ISNI's 
members  account  for  over  Si. 5  bilUon  in 
commerce. 

The  purpose  of  ISNI  for  the  past 
fourteen  years  has  been  to  promote  and 
maintain  a  closer  luiion  and 
organization  of  ISOs.  Specifically  ISNI 
develops  educational  methods  to 
increase  awareness  about  ISOs  and 
studies  economic  and  legal  problems 
confronting  them.  ISNI  also  serves  as  a 
clearing  house  for  information  and  data 
relating  to  its  members'  businesses  and 
ISNI  promotes  better  relations  among 
providers,  distributors  and 
manufacturers  of  supplies  and  services. 

ISNI  appears  in  Appendix  C  of  the 
Pre-discovery  Disclosure  Statement  of 
the  United  States  filed  in  this  matter  on 
May  16, 1997.  Page  C-1  ot  that 
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dociunent  is  headed  "List  of  individuals 
who  may  have  relevant  information" 
and  number  four  under  that  heading 
reads 

Individuals  associated  with  industry 
associations  *  *  *  that  likely  possess 
infonnation  pertaining  to:  (a)  the  prices  of 
medical  equipment;  (b)  the  functions  of 
difEerent  types  of  medical  equipment;  (c) 
regulations  for  imaging  equipment;  and/or  (d) 
market  data,  including  trends  in  the  medical 
equipment  or  service  industries.  (See 
Appendix  C-58  to  C-60.) 

The  seventh  name  Usted  on  page  C-58 
of  that  document  is  that  of  Claudia 
Betzner,  ISNI's  Executive  Director. 
Therefore,  the  Government 
acknowledges  that  ISNI  has  relevant 
information  related  to  the  proceeding. 

ISNI  has  participated  in  various  legal 
proceedings  on  behalf  of  its  members. 
For  example.  ISNI,  then  known  as 
Computer  Service  Network 
International,  filed  a  friend-of-the-court 
brief  which  was  cited  by  the  United 
States  Supreme  Court  in  its  landmark 
antitrust  decision  concerning  service 
aftermarkets,  Eastman  Kodak  Co.  v. 
Image  Technical  Services,  Inc.,  et  Al., 
504  U.S.  451. 462  n.6  (1992).  Also, 
pursuant  to  the  order  of  Chief  Judge 
Thomas  P.  Griesa  of  the  Southern 
District  of  New  York  (Betzner  Decl., 
Exhibit  C),  ISNI  has  been  granted  the 
right  to  intervene  for  purposes  of  appeal 
in  the  proceeding  concerning  the 
termination  of  the  IBM  consent  decree. 
United  States  of  America  v. 
International  Business  Machines 
Corporation,  52  CIV.  72-344  (TPG). 
currently  pending  the  U.S.  Court  of 
Appeals  for  the  Second  Circuit.  ISNI  has 
fil^  a  brief  in  that  proceeding. 

In  his  order.  Judge  Griesa  foimd  that 
"ISNI  has  a  legitimate  interest  in 
appealing  bom  the  May  ruling,  and  it  is 
in  the  public  interest  to  allow  ISNI  to 
appeal"  [Id  at  2).  Similarly,  it  is  in  the 
public  interest  for  ISNI  to  intervene  in 
this  proceeding  because,  as  a  result  of 
GEMS'  anticompetitive  practices,  a 
dwindling  number  of  its  members 
compete  with  GEMS  to  service  the 
equipment  involved  in  this  case.  The 
reasons  that  the  number  is  dwindling 
are  that  GEMS  has  a  large  market  share; 
it  has  aggressively  extended  that  market 
share  through  the  transactions  described 
below,  imopposed  by  the  U.S. 
government;  and  its  advanced 
diagnostics  are  an  essential  facility 
necessary  to  compete  in  the  relevant 
markets.  Now  GE^S  may  further  its 
stranglehold  on  the  service  market  by 
precluding,  pursuant  to  the  Proposed 
Final  Judgment,  ISOs  and  hospital 
service  organizations  from  cooperating 
in  certain  ways,  such  as  ISOs  providing 
part-time  employees  for  hospital  service 


organizations,  serving  as  agents  for 
hospital  service  organizations,  or  joint- 
venturing  with  hospital  service 
organizations. 

Such  cooperation  is  particularly 
important  in  sparsely  populated  areas 
like  Montana,  which  may  not  have 
enough  medical  equipment  of  various 
types  to  justify  full-time  employees. 
Like  businesses  throughout  history, 
hospital  service  organizations  may  find 
it  most  efficient  fi'om  time  to  time  to 
employ  part-time  personnel,  and. 
depending  on  market  conditions,  it  may 
be  economic  for  an  ISO  to  provide  such 
part-time  personnel.  The  Proposed  Final 
Judgment,  however,  prevents  this 
perfectly  normal  working  of  a  free  and 
open  market. 

The  reasons  that  it  is  in  the  public 
interest  for  ISNI  to  intervene  in  this 
matter  are  cogently  set  forth  in  the 
Government's  complaint  in  this  matter. 
The  complaint  clearly  targets  GEMS' 
practice  of  constraining  competition 
from  the  hospital  or  its  employees.  For 
example,  paragraph  32  of  the  Complaint 
describes  how  under  the  offending 
GEMS  licensing  agreement,  *****  the 
hospitals  also  agreed  to  prohibit  their 
service  employees  bom  competing  with 
G.E.  during  the  employees'  business  and 
ofi  hours"  (emphasis  added). 

Paragraph  33  of  the  Complaint  quotes 
a  "continuing  representation"  bom  the 
hospitals  in  GE's  standard  licensing 
agreement:  "You  [the  hospital]  have  no 
full  or  part-time  employee  who  services 
any  type  of  medical  equipment  of  any 
person  or  entity  other  than  you" 
(emphasis  added).  Paragraph  37  of  the 
Complaint  states  that  to  effectuate 
'*•  *  *  its  agreements  not  to  compete, 
G.E.  *  *  •  provided  valuable  advanced 
diagnostics  and  training  in  exchange  for 
the  licensees'  commitment  that  neither 
the  licensees  nor  their  employees  would 
compete  with  G.E.  in  servicing  medical 
equipment  or  provide  service  for 
medical  equipment  sold  to  other  health 
care  facilities  by  GE's  competitors;  and 
•  *  *  to  enforce  the' agreements  not  to 
compete  when  it  discovered  that 
Ucensees  or  their  employees  were 
servicing  other  health  care  providers' 
medical  equipment"  (emphasis  added). 

These  agreements  against  hospitals 
and  their  employees  resulted  in  the 
following  "Harm  to  Competition" 
described  in  the  Complaint: 

38.  GE's  agreements  with  its  licensees  have 
eliminated  significant  actual  or  potential 
high-quality,  low-cost  competitors 
throughout  the  United  States  from  numerous 
markets  for  servicing  medical  equipment. 
***** 

40.  Throughout  the  United  States,  health 
care  providers  that  use  imaging  equipment 


have  been  forced  to  pay  supra-competitive 
prices  to  have  their  equipment  serviced. 

41.  Medical  equipment  owners  and 
operators,  and  their  patients,  have  been 
denied  the  benefits  of  free  and  open 
competition  in  the  servicing  of  medical 
equipment  in  Montana  and  throughout  the 
United  States. 

42.  Medical  equipment  owners  and 
operators,  and  their  patients,  have  been 
denied  the  benefits  of  fne  and  open 
competition  in  the  sale  of  medical  equipment 
in  Montana  and  throughout  the  United 
States. 

43.  Less  service  has  been  purchased  by 
medical  equipment  owners  and  operators 
than  would  have  been  purchased  in  the 
absence  of  GE's  restraints. 

44.  By  preventing  hospitals  with  in-house 
service  organizations  from  servicing  other 
manufacturers'  equipment,  GE's  agreements 
have  made  it  more  costly  and  difBcult  for 
those  manufacturers  to  sell  their  imaging 
equipment  in  areas  where  they  lack  a 
significant  installed  base. 

45.  GE's  agreements  with  its  licensees  in 
Montana  have  disadvantaged  many  of  GE's 
competitors  in  selling  imaging  equipment  in 
Montana  and  have  reduced  customer  choice. 

Despite  these  pernicious  effects,  the 
government  has  agreed  in  §  V(g)  of  the 
Proposed  Final  Judgment  in  this  matter 
that  GE  is  not  prohibited  "•  •  *  from 
agreeing  with  a  licensee  of  Defendant's 
Operating  and  Service  Materials  that 
such  materials  may  be  used  only  by  the 
Licensee's  hdl-time  employees."  As  Mdll 
be  detailed  below,  there  is  no 
justification  whatsoever  for  this 
agreement,  which  distorts  the  workings 
of  free  and  open  competition.  It  is  a  per 
se  violation  of  the  antitrust  laws,  which 
by  definition  is  not  in  the  public  interest 
and  should  not  be  countenanced  by  this 
Court. 

m.  GEMS'  Monopoly  and  its  Succesafiil 
Efforts  to  Maintain  and  Extend  it 

According  to  its  own  press  release, 
"E.G.  Medical  Systems,  based  in 
Milwaukee,  WIS.,  is  a  i4.5  billion  global 
provider  of  medical  diagnostic  imaging 
systems,  services  and  solutions  with 
16,000  employees  worldwide."  (Betzner 
Decl.,  Exhibit  A.)  According  to  the 
Complaint  in  this  matter,  "health  care 
providers  spend  over  three  billion 
dollars  each  year  to  service  and  repair 
all  types  of  medical  equipment"  (para. 
1),  "GE  is  the  world's  largest 
manufactiuer  of  imaging  equipment" 
(para.  4),  and  GE's  licensing  agreements 
with  hospitals  *****  reduced 
competition  in  servicing  medical 
equipment"  (para.  5). 

Fiuthermore,  GEMS  has  extended  and 
maintained  its  market  power  by  a 
number  of  recent  aggressive  transactions 
unopposed  by  the  U.S.  government: 

•  August,  1994:  strategic  alliance 
with  Advanced  NMR  Systems.  Inc. 


Federal  Register / Vol.  63.  No.  242 /Thursday.  December  17.  1998 /Notices 


69669 


regarding  very  high  Held  magnetic 
resonance  systems.  (Betzner  Decl., 
Exhibit  D.) 

•  June,  1995:  five-year  agreement 
with  Columbia/HCA  Healthcare  Corp. 
covering  the  service  of  all  diagnostic 
imaging  equipment  in  the  hospital 
chain,  which  at  that  time  consisted  of 
320  hospitals.  (Id.,  Exhibit  E.) 

•  February.  1996:  acquisition  of 
National  Medical  Diagnostics.  Inc., 
which  at  the  time  of  acquisition 
provided  medical  equipment 
maintenance  services  to  220  hospitals  in 
23  states.  [Id..  Exhibit  F.) 

•  August,  1996:  acquisition  of 
Specialty  Underwriters,  a  seller  of 
maintenance  insurance  to  the  healthcare 
industry,  and  Maintenance 
Management,  which  provides  service  for 
medical  equipment.  [Id..  Exhibit  G.) 

•  August,  1997:  investment  of  $5.1 
milUon  in  Advanced  NMR  Systems, 
Inc..  an  extension  of  the  August  1994 
alliance  described  above.  [Id.,  Exhibit 
H.) 

•  December.  1997:  five-year 
marketing  pact  with  INPHACT.  a 
provider  of  on-line  radiology  services 
for  radiologists.  [Id.,  Exhibit  I.) 

•  August  1998:  acquired  Serviscope,  a 
medical  equipment  maintenance  and 
asset  management  company  that  was 
(me  of  the  few  potential  candidates  to 
compete  with  GEMS  to  acquire 
Innoserv.  [Id.  at  para  6.) 

•  September,  1998:  pending 
acquisition  of  imaging  business  of 
Elscint  Ud..  Exhibit  J). 

With  each  of  these  transactions, 
(XMS  got  stronger  both  absolutely  and 
also  relative  to  its  much  smaller  hospital 
and  ISO  competitors.  For  GEMS  to 
dictate  when  these  hospital  competitors 
can  use  part-time  employees  distorts 
bee  and  open  competition  and  has  no 
Justification  whatsoever. 

IV.  Non-Compliance  With  The  APPA 

A.  The  CIS  Does  Not  Provide  the 
Required  Information  on  the 
Restrictions  on  Part-time  Employees 

§  (b)(3)  of  the  APPA  requires  the  CIS 
to  recite  "an  explanation  of  the  proposal 
for  a  consent  judgment,  including  an 
explanation  of  *  *  *  relief  to  be 
obtained  thereby,  and  the  anticipated 
effects  on  competition  of  such  reUef." 
The  information  required  by  §  (b)  has 
not  been  provided  with  respect  to  the 
part-time  employee  issue.  Indeed,  no 
information  has  been  provided 
explaining  or  justifying  GE's  ability  to 
restrict  hospital  competitors  fi'om  using 
>art-time  employees.  The  reason  for  this 
lack  of  information  )s  that  there  is  no 
justification  for  this  distortion  of  free 
and  open  competition,  a  fact  which 


prevents  this  Court  from  determining 
that  this  Proposed  Final  Judgment  is  in 
the  pubUc  interest. 

Speaking  about  this  case,  the 
InnoServ  QS,  63  FR  39894,  39899, 
states  that  "GE  *  *  *  agreed  to  all  of  the 
reUef  that  the  Government  was  seeking. 
*  *  *"  That  is  simply  not  true. 
Paragraph  3  of  the  Prayer  for  ReUef  in 
the  Complaint  reads  as  follows: 

That  GE.  its  officers,  directors,  agents, 
employees,  subsidiaries,  and  successors,  and 
all  other  persons  acting  or  claiming  to  act  on 
its  behalf,  be  permanently  enjoined, 
restrained  and  prohibited  from,  in  any 
manner,  directly  or  indirectly,  continuing, 
enforcing,  or  renewing  these  agreements,  or 
from  engaging  in  any  other  confirmation, 
conspiracy,  agreement,  understanding,  plan, 
program,  or  other  arrangement  limiting 
competition  in  the  service  of  medical 
equipment,  except  for  reasonable  limitations 
on  the  use  of  copyrighted  software  and 
manuals  themselves.  Clearly  the  unjustified 
limitation  on  the  use  of  part-time  employees 
by  hospital  service  organizations  is  contrary 
to  this  prayer  for  relief  because  (1)  that 
limitation  is  part  of  the  enjoined  agreement 
and  (2)  that  limitation  is  an  arrangement 
"limiting  competition  in  the  service  of 
medical  equipment."  Id. 

B.  The  Proposed  Final  Judgment  Is  Not 
In  the  Public  Interest 

APPA  §  (e)  requires  this  coiut  to 
determine  that  the  entry  of  judgment  is 
in  the  pubUc  interest  by  considering 
among  other  things,  "the  competitive 
impact  of  such  judgment."  Because  of 
the  part-time  employee  prohibition,  the 
competitive  impact  of  this  judgment 
would  be  negative. 

This  Court  can  take  judicial  notice 
that  since  time  immemorial  employers 
have  been  using  part-time  employees  to 
adjust  to  market  conditions,  liie 
flexibiUty  to  use  part-time  employees  is 
critical  to  being  competitive:  if  one  hires 
a  full-time  employee  when  only  a  part- 
time  employee  is  needed,  then  one's 
costs  are  too  high;  if  one  does  not  hire 
a  part-time  employee  when  there  is 
sufficient  work  for  such  an  employee, 
then  one's  production  is  insufficient 

The  need  for  part-time  employees  is 
particularly  acute  in  sparsely  populated 
areas  like  Montana.  The  QS  itself 
acknowledges  this  fact  by 
acknowledging  at  page  40739  that  (1) 
"(hjospitals  are  reluctant  to  purchase  a 
piece  of  imaging  equipment  imless 
someone  near  their  faciUty  can  service 
it"  and  (2)  "[bjecause  manufacturers 
cannot  economically  place  their  own 
service  engineers  in  areas  (like 
Montana]  where  they  do  not  have  a 
large  installed  base,  they  need  someone 
else  in  those  areas  who  is  qualified  to 
service  their  equipment."  Because  the 
installed  base  is  not  large,  that 


"someone  else"  may  well  be  a  part-time 
employee,  especially  in  the  critical  early 
stages  of  the  creation  of  an  installed 
base  of  equipment. 

An  obvious  source  of  part-time 
employees  for  a  hospital  service 
organization  is  a  local  ISO.  Because  the 
ISO  might  not  have  enough  for  its 
employees  to  do  in  a  sparsely  populated 
area,  it  could  be  economic  for  the  ISO 
to  provide  such  an  employee  or  to  enter 
into  other  mutually  advantageous 
relationships  with  a  hospital  service 
organization.  Such  relationships  could 
include  becoming  the  service  agent  for 
the  hospital  service  organization  or  joint 
venturing  with  a  hospital  service 
organization.  Under  §  5(g]  of  the 
Proposed  Final  Judgment,  however, 
GEMS  could  choose  not  to  license 
advanced  service  materials  to  such  a 
hospital  solely  because  a  part-time 
employee  may  be  using  GE's  advanced 
service  materials. 

There  is  absolutely  no  justification  for 
this  distortion  of  free  and  o(>en 
competition.  The  only  possible 
justification — security  of  the  advanced 
service  materials — is  debunked  by  the 
CIS  itself  at  page  40739: 

The  non-compete  agreements  are  not 
ancillary  to  any  legitimate  business  interest 
that  GE  had  in  licensing  advanced  service 
materials  particularly  since  they  were  not 
reasonably  necessary  to  prevent  the  hospital 
from  using  the  advanced  service  materials  on 
third-party  equipment,  in  a  manner  not 
authorized  by  the  license  agreements.  As  a 
result  of  software  security  procedures 
adopted  by  GE,  the  advanosd  service 
materials  will  only  work  on  the  specific  GE 
machine  to  which  the  license  agreement 
relates.  Furthermore,  the  advanced  service 
materials  are  model  specific,  i.e.,  the 
advanced  service  materials  for  one  model  of 
GE  imaging  equipment  cannot  be  used  on 
another  model,  even  if  the  two  models  are  of 
the  same  'modality'  (e.g.,  if  both  are  GE  CT 
scanners),  and  cannot  be  used  on  other 
manufacturers'  equipment  •  •  *  Given  the         v 
machine  and  model-speciHc  nature  of  the 
software,  the  restrictions  imposed  by  the 
license  agreements  on  third-party  service  are 
unrelated  to  any  legitimate  interest  GE  has  in 
preventing  the  unauthorized  use  of  its 
software. 

Obviously  the  same  security  that 
prevents  hospitals  from  imauthorized 
use  of  the  advanced  software  materials 
would  also  prevent  such  use  by  part- 
time  employees  of  the  hospitals. 

This  fact  makes  the  agreement 
allowed  by  the  Pjoposed  Final 
Judgment — i.e.,  a  Ucense  agreement 
between  GE  and  a  hospital  prohibiting 
the  hospital  from  allowing  part-time 
employees  to  use  GE's  advanced  service 
materials — a  non-ancillary  agreement  to 
allocate  territories  or  customers. 

Indeed,  it  is  just  a  poternially  milder 
version  of  the  agreement  on  which  the 
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Government  brought  suit.  That 
agreement  was  that  hospitals  could  not 
compete  with  G.E.  for  service  customers 
if  the  hospitals  wanted  GEMS'  advanced 
service  materials  for  their  own  use.  The 
new  agreement  is  that  hospitals  using 
part-time  employees  cannot  compete 
with  G.E.  for  service  customers  if  the 
hospitals  want  GEMS'  advanced  service 
materials  for  the  hospitals'  own  use. 
Such  agreements  are  illegal  per  se,  as 
the  United  States  demonstrates  at 
Appendix  B-1  of  its  Pre-Discoveiy 
Disclosure  Statement  filed  with  this 
Court  on  May  16, 1997: 

Non-ancillary  agreements  between  actual 
or  potential  competitors  to  allocate  territories 
or  customers  are  illegal  per  se  because  they 
axe  "naked  restraints  of  trade  with  no 
purpose  except  stifling  of  competition." 
Palmer  V.  BRC  of  Georgia.  498  U.S.  46,  49- 
50  (1990).  Such  agreements  are 
anticompetitive  regardless  of  whether  the 
parties  split  a  market  within  which  both  do 
business  or  whether  they  merely  reserve  one 
maricet  for  one  and  another  for  the  other.  Id. 
An  agreement  not  to  compete  in  terms  of  - 
price  or  output,  without  some  pro- 
competitive  justification,  is  simply 
'inconsistent  with  the  Sherman  Act's 
command  that  price  and  supply  be 
responsive  to  consumer  preference.  National 
Collegiate  Athletic  Association  v.  Board  of 
Regents  of  the  University  of  Oklahoma,  468 
U.S.  85, 109-10(1984).  Moreover,  'the 
existence  of  a  vertical  aspect  to  the 
relationship  between  |GE  and  its  hospital 
licensees]  does  not  foreclose  per  se  treatment 
of  agreements  to  eliminate  competition 
between  them."  United  States  v.  General 
Electric  Co.  (Order  of  March  18, 1997),  1997- 
1  CCH  Trade  Cases,  at  71,765,  pp.  79,408- 
409  (citing  Palmei)  •  *  •  (emphasis  added). 

The  underscored  references  to  output 
and  supply  mentioned  above  relate 
directly  to  the  employment  of  part-time 
employees,  a  factor  which  effects 
output/supply. 

Tills  Court  has  also  recognized  the  per 
se  nature  of  the  challenged  agreements 
at  page  five  of  its  March  18, 1997  sfip 
opinion  in  this  matter 

While  it  is  true  that  restrainte  which  are 
ancillary  to  a  legitimate  transaction  are 
exempt  from  the  perse  rule,  the  government 
has  alleged  in  the  complaint  that  the 
agreements  not  to  compete  are  not  ancillary 
restraints*  *  *  Of  course,  GE  may  offer 
evidence  to  refute  the  allegation  later  in  this 
litigation,  but  for  now  the  allegation  is 
sufficient  to  withstand  the  motion  to  dismiss. 

Not  only  did  GE  not  refute  this 
allegation,  but  also  the  CIS  now 
acknowledges  at  page  40739  that"*  *  * 
[tjhe  non-compete  agreements  are  not 
ancillary  to  any  legitimate  business 
interest  that  GE  had  in  licensing 
advanced  service  materials  *  *  *" 
Therefore,  these  agreements,  with 
their  totally  imjustified  prohibition  on 
part-time  employees,  are  still  per  se 


violations  of  the  antitrust  laws.  As  such, 
this  Court  should  not  determine  that  a 
consent  decree  that  permits  them  is  in 
the  public  interest  because  the  Supreme 
Court  has  already  determined  that  such 
agreements  are  "naked  restraints  of 
trade  with  no  purpose  except  stifling  of 
competition."  Palmer,  498  U.S.  at  49- 
50. 

C.  The  as  Asserts,  Incredibly,  That 
There  Were  No  Materials  Which  the 
United  States  Considered  Determinative 
in  Formulating  the  Consent  Decree 


APPA  §  (b)  requires  the  United  States 
to  publish  with  the  CIS  "•  •  •  any 
other  materials  and  documents  wUch 
the  United  States  considered 
determinative  in  formulating  such 
proposal  *  *  •"  The  QS  at  40741 
states,  incredibly,  that  "The  government 
considered  no  materials  or  dociunents 
determinative  in  formulating  the 
proposed  Final  Judgment." 

Hiis  Court  can  take  judicial  notice 
that  antitrust  cases  are  among  the  most 
complex,  document-intensive  cases  in 
the  Federal  Courts.  This  Court  should 
respond  in  the  same  way  as  another 
District  Coiut  Judge  responded  to  the 
same  incredible  claim:  with  incredulity 
and  with  an  order  to  produce 
dociunents  required  by  law.  U.S.  v. 
Central  Contracting  Co.,  Inc.,  537  F. 
Supp.  571,  575,  577  (E.D.Va.  1982): 

The  Act  [APPA]  clearly  does  not  require  a 
full  airing  of  Justice  Department  files,  but  the 
Court  cannot  countenance  plaintiff's  claim 
that  though  Congress  enacted  sunshine 
legislation  the  courts  may  blandly  (and 
blindly)  accept  government  certification  in 
case  after  case  that  no  document  or  materials, 
by  themselves  or  in  the  aggregate,  led  to  a 
determination  by  the  government  that  it 
should  enter  into  a  consent  decree  •  •  * 
*         *         •         *         » 

This  does  not  require  full  disclosure  of 
Justice  Department  files  ...  or  defendant's 
files,  but  it  does  require  a  good  faith  review 
of  all  pertinent  documents  and  materials  and 
a  disclosure  of  those  which  meet  the  above 
lAPPAJ  criterium. 

Although  no  entity  but  the 
Government  can  know  what  these 
dociunents  are,  they  should  include  at 
least  the  documents,  if  any.  which  led 
the  Government  to  conclude  that  it  was 
reasonable  to  permit  GE  to  distort  bee 
and  open  competition  by  having  the 
ability  to  limit  its  competitors  bom 
having  part-time  employees.  These 
documents  or  documents  like  them 
must  exist  or  else  there  is  no  reasoned 
basis  for  the  consent  decree.  If  they  do 
not  exist,  then  the  Antitrust  Division  is 
not  acting  in  a  professional,  competent 
manner. 


V.  This  Coiut  ^ould  Authorize  ISNI  to 
Participate  in  any  Public  Interest 
Hearing  That  the  Court  May  Convene 

APPA  §  (f)  authorizes  this  Court  to 
"authorize  full  or  limited  participation 
in  proceedings  before  the  coiut  by 
interested  persons  or  agencies, 
including .  .  .  intervention  as  a  party 
pursuant  to  the  Federal  Rules  of  Qvil 
Procedure.  .  ."  The  defects  of  the  QS 
described  above  amply  justify  such  an 
authorization. 

As  mentioned  in  §  II  above,  the  ISNI 
has  the  interest,  expertise  and  the 
experience  to  aid  the  Court  At  the  very 
least,  the  Court  should  order  a  hearing 
before  making  its  public  interest 
determination  and  should  permit  the 
ISNI  to  participate  in  that  hearing. 

VI.  Qmclusion 

Because  the  Proposed  Final  Judgment 
permits  GEMS  to  engage  in  a  per  se 
violation  of  the  antitrust  laws,  it  is  by 
definition  not  in  the  public  interest.  It 
will  raise  healthcare  costs  and  reduce 
choice  for  patients.  Therefore.  ISNI 
respectfiilly  requests  the  Court  not  to 
approve  the  Proposed  Final  Judgment. 

Respectfully  submitted. 

Dated:  September  24, 1998 

By 

Ronald  S.  Katz,  Esq., 

General  Counsel,  ISNI. 

Coudert  Brothers, 

4  Embarcadero  Center,  Ste.  3300,  San 

Francisco,  CA  94111,  Telephone:  415-986- 

1300. 

Certificate  of  Service 

This  certifies  that  on  December  10, 1998. 
I  caused  copies  of  the  foregoing  Public 
Comment  of  Independent  Service  Network 
International  to  be  served  as  indicated  upon 
the  parties  to  this  action  and  courtesy  copies 
to  be  served  as  indicated  upon  each 
commenter 
By  hand: 
Richard  L.  Rosen,  Esquire,  Arnold  &  Porter, 
555  12th  Street,  Washington,  D.C.  20004, 
Counsel  for  General  Electric  Company 
By  first-class  mail 
Ronald  S.  K«tz,  Esquire,  Coudert  Brothers, 
4  Embarcadero  Center,  Suite  3300,  San 
Francisco,  CA  94111,  Counsel  for  the 
Independent  Service  Network 
International 
Joan  H.  Hogan 

Jon  B.  Jacobs,  Joan  H.  Hogan,  Peter  J. 
Mucchetti, 

Antitrust  Division,  United  States  Department 
of  Justice,  Liberty  Place  Building.  325  7th 
Street,  N.W.,  Suite 300,  Washington,  D.C. 
20530,  (202)  616-5935. 

Attorneys  for  the  United  States. 

Responses  to  Public  Comment. 

Pursuant  to  the  requirements  of  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  §  16(b)-(h)  ("APPA"  or 
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"1  unney  Act"),  the  United  States 
hereby  responds  to  the  pubUc  comment 
received  regarding  the  proposed  Final 
jy  i^gment  in  this  case. 

ackground 

hi  August  1. 1096,  the  United  States 
^d  the  Complaint  in  this  matter, 
a  1  eging  that  General  Electric  Company 
PE")  has  violated  Sections  1  and  2  of 
Sherman  Act.  15  U.S.C.  §§  1  and  2, 
requiring  hospitab  that  Ucensed 
diagnostic  software  firom  GE  to 
not  to  compete  with  GE  in 
lated  service  markets.  On  July  14. 
i8,  the  United  States  filed  a  proposed 
Judgment  and  a  Stipiilation  signed 
the  parties  allowing  for  entry  of  the 
ibal  Judgment  following  compliance 
v^th  the  Tunney  Act.  The  United  States 
ajlko  filed  a  Competitive  Impact 
i  \  Btement  ("CIS"),  which  it  published. 
a  1  jng  with  the  proposed  Final 
Judgment,  in  the  Federal  Register.  See 
C :  Fed.  Reg.  40737  (1908). 

As  is  explained  more  fully  in  the 
( 1  >mplaint.  OS.  and  various  memoranda 
filed  in  this  matter,  GE.  the  world's 
largest  manufacturer  of  medical  imaging 
equipment,  is  also  a  leading  provider  of 
service  for  all  types  and  brands  of 
I  [jedical  equipment.  Many  hospitals 
with  in-house  service  departments  also 
want  to  offer  service  to  other  nearby 
hospitals  or  clinics.  In  sparsely 
populated  rural  areas,  such  as  Montana, 
t^ese  hospitals  may  be  the  only  service 
providers  other  than  GE  that  are 
dUaUfisd  to  service  certain  equipment. 
GE  regularly  granted  these  hospitals 
^censes  that  permitted  them  to  use  GE's 
^ftware  ("advanced  service  materials") 
n  service  their  own  medical  imaging 
Muipment.  but  only  if  the  hospitals 
Agreed  not  to  compete  with  GE  to 
Mrvice  other  customers,  even  though 
ijhe  hospitals  would  not  use  GE's 
Software  to  provide  that  service.  These 
agreementa  harmed  competition  by 
foreclosing  actual  and  potential 
competitors  from  offering  service.  The 
l^ted  States  alleged  that  these 
i  itoeementa  not  to  compete  were  per  se 
:  Regal, 
llie  proposed  Final  Judgment 
hibits  certain  conduct,  requires  GE  to 
plement  a  compUance  program,  and 
vides  procedures  that  the  United 
tes  may  utilize  to  determine  and 
GE's  compliance.  The  proposed 
Judgment  enjoins  GE  from 
ling  with  any  licensee  that  the 
jcensee  will  not  service  third-party 
:  liedical  equipment.  It  defines  "third- 
jprty  service"  to  mean  the  service  of 
i^y  medical  equipment  in  the  United 
akates  not  owned,  leased,  or  operated  by 
ie  party  performing  it.  Section  IV(A)  of 
:  le  Final  Judgment  prohibits  GE  from 


entering  into  or  enforcing  any  agreement 
in  conjunction  with  the  Ucensing  of 
advanced  service  materials  or  related 
training  whereby  (a)  the  end-user 
represents  that  it  has  not,  does  not,  or 
will  not  perform  third-party  medical 
equipment  service  or  (b)  the  end-user  is 
prevented  or  restrained  from  providing 
third-party  service.  Section  rV(B) 
prohibita  GE  from  requiring  that  a 
potential  licensee  give  GE  information 
regarding  that  person's  provision  of 
third-party  service.  Section  rV(C) 
enjoins  GE  from  representing  that  it  has 
a  policy  or  general  practice  of  refusing 
to  Ucense  operating  or  service  materials 
for  medical  equipment,  or  of  refusing  to 
provide  training  thereon,  becaiise  an 
end-user  offers  third-party  medical 
equipment  service.  Section  rV(D) 
prohibits  GE  from  offering  to  sell  or 
Ucense  operating  or  service  materials  on 
terms  that  vary  depending  on  whether 
the  end  user  has  provided,  does  provide 
or  will  provide  third-party  medical 
equipment  service. 

Under  the  Tunney  Act,  interested 
parties  have  60  days  from  the  date  the 
proposed  Final  Judgment  and  CIS  are 
published  in  the  Federal  Register  to 
submit  to  the  United  States  any 
commenta  they  have  on  the  Judgment. 
The  United  States  then  files  with  the 
court  any  such  comments,  along  with  ita 
responses,  and  published  them  in  the 
Federal  Register.  15  U.S.C.  §  16(d). 
Provided  that  nothing  in  the  pubUc 
comments  alters  ita  conclusion  that  the 
proposed  Final  Judgment  is  in  the 
public  interest,  the  United  States  files  a 
motion  with  the  court  asking  for  entry 
of  the  Judgment.  The  court  thereafter 
must  make  ita  OMm  determination  of 
whether  the  proposed  Final  Judgment  is 
in  the  pubUc  interest.  15  U.S.C.  §  16(e). 

The  60-day  period  for  public 
commenta  relating  to  this  matter  expired 
on  September  28, 1998.  The  United 
States  received  only  one  comment,  that 
of  Independent  Service  Network 
totemational  ("ISNI").  ISNI.  based  in 
Washington,  D.C..  is  a  trade  association 
of  157  maintainers  of  high  technology 
equipment,  including  some 
Independent  Service  Organizations 
("ISOs")  that  service  medical  imaging 
equipment.  The  United  States  has 
carefully  considered  the  views 
expressed  in  ISNI's  Comment.  Nothing 
in  the  Comment  has  altered  the  United 
States'  conclusion  that  the  proposed 
Final  Judgment  is  in  the  public  interest. 
Accordingly,  once  ISNI's  Comment  and 
this  Response  are  pubUshed  in  the 
Federal  Register,  as  required  by  the 
Tunney  Act,  the  United  States  will  file 
a  motion  with  this  Court  seeking  entry 
of  the  proposed  Final  Judgment. 


m.  Response  to  the  Comment  of 
Independent  Service  Network 
International 

ISNI's  primary  concern  with  the 
proposed  Final  Judgment  relates  to 
Section  V(g).  which  states:  "(Njothing  in 
this  Final  Judgment  shall  be  construed 
...  to  prevent  Defendant  from  agreeing 
with  a  licensee  of  [ita  advanced  service    * 
materials] .  .  .  that  such  materials  may 
be  used  only  by  the  licensee's  full-time 
employees."  ISNI  contends  that  because 
the  proposed  Final  Judgment  does  not 
prohibit  GE  from  agreeing  with  ita 
hospital  licensees  that  part-time 
employees  may  not  use  GE's  software 
and  because,  it  asserta,  such  agreementa 
would  be  per  se  violations  of  the 
Sherman  Act.  the  proposed  Final 
Judgment  is  not  in  the  public  interest. 
ISNI  Comment  at  7.  ISNI  believes  that 
in  the  absence  of  such  licensing 
restrictions.  ISO's  (including, 
presumably,  some  of  ISNI's  members) 
might  "share"  an  employee  with  a 
hospital  on  a  part-time  basis,  who  then 
would  use  GE's  software  to  repair  the 
hospital's  equipmmt.  ISNI  Comment  at 
10-11. 

ISNI  also  contends  that  the  United 
States  failed  to  comply  with  the  Tunney 
Act  because  in  ISNI's  view  it  did  not 
adequately  explain  why  the  Judgment 
does  not  prohibit  these  restrictions 
regarding  use  by  part-time  employees, 
and  because  the  United  States  did  not 
identify  any  determinative  documenta. 
ISNI  Comment  at  9-15.  ISNI  urges  the 
Court  to  hold  a  hearing  on  the  pubUc 
interest  determination  and  seeks  to 
participate  at  that  hearing. 

A.  The  Proposed  final  Judgment 
Adequately  and  Properly  Remedies  the 
Violation  Alleged  in  the  Complaint. 

ISNI's  principal  objection  to  the 
proposed  Final  Judgment — that  it  does 
not  prohibit  GE  from  entering  into 
agreementa  with  ita  Ucensees  restricting 
the  use  of  its  software  to  certain 
employees — fails  to  raise  an  appropriate 
issue  for  consideration  under  the 
Tunney  Act.  The  agreementa  to  which 
ISNI  objecta  are  not  of  the  type  that  were 
challenged  in  the  United  States' 
Complaint. 

The  Complaint  in  this  case  challenges 
agreementa  not  to  compete  that  GE 
required  of  hospitals  that  wished  to 
seciue  GE's  advanced  service  materials. 
Complaint  1 31.  These  noncompete 
agreementa  between  GE  and  the 
hospitals  that  are  its  actual  or  potential 
competitors  in  the  third-party  service 
business  were  unrelated  to  any 
legitimate  interest  of  GE.  An  agreement 
between  horizontal  competitors  not  to 
compete  is  tantamount  to  an  agreement 
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to  allocate  markets  and  is  the  typie  of 
restraint  that  is  so  likely  to  have 
anticompetitive  effects  that  it  is  deemed 
to  be  per  se  illegal  under  the  antitrust 
laws.  See,  e.g..  Palmer  v.  BRG  of 
Georgia.  Inc.,  498  U.S.  46  (1990)  (per 
curiam).  The  proposed  Final  Judgment 
prohibits  GE  from  enforcing  any  such 
^existing  agreements  and  from  entering 
into  any  similar  agreements  in  the 
future.  It  provides  full  and  complete 
relief  for  the  violations  alleged  in  the 
Complaint. 

ISNI  is  complaining  about  other 
potential  provisions  in  GE's  Ucensing 
agreements — restrictions  not  challenged 
in  the  Complaint — that  do  restrict  the 
way  in  which  the  hospital  licensees  may 
use  GE's  software.  GE's  Ucenses  contain 
a  niunber  of  these  provisions.  For 
example,  the  license  requires  the 
hospital  to  commit  that  "[njeither  [the] 
hospital  nor  any  of  [the  hospital's] 
employees  will  permit  any  one  other 
than  [the  hospital's]  service  employee 
...  to  have  access  to  or  to  use  any  part 
of  the  [advanced  service  materials]." 
These  restrictions  are  similar  to  those 
found  in  many  software  Ucenses  in 
order  to  prevent  against 
misappropriation  or  to  limit  the  Ucense 
to  certain  categories  of  users.  Contrary 
to  ISNI's  assertions,  such  provisions 
typically  found  in  GE's  Ucenses, 
including  provisions  regarding  that  only 
full-time  employees  use  GE's  software, 
do  not  prohibit  licensee  hospitals  with 
part-time  employees  from  competing 
with  GE  for  third-party  service 
customers.  Licensee  hospitals  may  even 
use  their  part-time  employees  to  provide 
that  service.  The  restrictions  questioned 
by  ISNI  concern  who  within  the 
hospital  may  use  GE's 'software,  not  the 
provision  of  third-party  service.  The 
Complaint  did  not  allege  that  such 
restrictions  on  use  violate  the  antitrust 
laws,  and  thus  the  proposed  Final 
Judgment  does  not  prohibit  them.  See 
CIS  at  8. 

The  Timney  Act  does  not  contemplate 
judicial  review  of  the  government's 
determination  of  which  conduct  to 
challenge  or  which  violations  to  allege 
in  the  Complaint.  The  government's 
decision  not  to  challenge  particular 
conduct  based  on  the  facts  and  law 
before  it  at  a  particular  time,  like  any 
other  decision  not  to  prosecute, 
"involves  a  complicated  balancing  of  a 
number  of  factors  which  are  peculiarly 
within  [the  government's]  expertise." 
Heckler  V.  Chaney,  470  U.S.  821,  831 
(1985).  The  United  States  has  wide 
discretion  within  the  reaches  of  the 
public  interest  to  resolve  potential 
litigation.  See  United  States  v.  Western 
Elec.  Co.,  993  F.2d  1572, 1577  (D.C.  Cir. 
1993).  Moreover,  in  conducting  its 


Tunney  Act  evaluation,  the  Court  must 
not  look  beyond  the  Complaint  "to 
evaluate  claims  that  the  govenunent  did 
not  make  and  to  inquire  as  to  why  they 
were  not  made."  United  States  v. 
Microsoft,  56  F.3d.  1448. 1459  (D.C.  Or. 
1995).  Last  year,  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit  stated  that  courts,  in  making 
their  public  interest  determination: 

Must  examine  the  decree  in  light  of  the 
violations  charged  in  the  complaint  and 
should  withhold  approval  only  if  any  of  the 
temis  appear  ambiguous,  if  the  enforcement 
mechanism  is  inadequate,  if  third  parties  will 
be  positively  injured,  or  if  the  decree 
otherwise  makes  "a  mockery  of  judicial 
power." 

Massachusetts  School  of  Law  at 
Andover.  Inc.  v.  United  States,  118  F.3d 
776,  783  (D.C.  Cir.  1997).  quoting  United 
States  V.  Microsoft  Corp..  56  F.3d  1448. 
(D.C.  Cir.  1995). 

B.  The  Proposed  Final  Judgment  Does 
Not  Authorize  GE  to  Include  Any 
Particular  Restrictions  in  Its  Licenses 

ISSn  suggests  that  Section  V(g)  of  the 
proposed  Final  Judgment  grants  GE  the 
right  to  engage  in  per  se  illegal  conduct. 
ISNI  Comment  at  2.  ISNI  has 
misconstrued  the  impact  of  Section  V  of 
the  Final  Judgment.  Section  V  is 
intended  to  clarify  the  meaning  of 
Section  FV,  which  contains  the  key 
prohibitions.  Section  V  makes  it  clear 
that  the  Judgment  should  not  be  read  to 
prohibit  certain  conduct.  It  does  not, 
however,  reach  any  conclusions  as  to 
whether  that  conduct  is  otherwise 
lawful,  nor  does  it  authorize  GE  to 
engage  in  any  particular  activity. 
Instead,  as  was  stated  in  the  CIS,  the 
proposed  Final  Judgment  is  silent  as  to 
whether  any  particular  restriction 
addressed  in  Section  V  would  violate 
the  antitrust  laws.  CIS  at  8.  Section  V 
thus  provides  GE  with  no  defense  to  any 
later  allegation,  made  by  a  private  party 
or  even  the  United  States,  that  the 
conduct  described  in  Section  V(g) 
violated  the  antitrust  laws.  Furthermore, 
entry  of  a  proposed  Final  Judgment  does 
not  bar  a  private  party  from  seeking  and 
obtaining  appropriate  antitrust 
remedies,  whether  or  not  the  challenged 
conduct  is  prohibited  by  the  Final 
Judgment.  In  short,  the  proposed  Final 
Judgment  does  not  authorize  GE  to 
include  any  particular  restrictions  in  its 
licenses.  1 


C.  The  United  States  Has  Complied  with 
the  Tunney  Act 

1.  The  CIS  Adequately  Explains  the 
ReUef 

ISNI  contends  that  the  United  States 
failed  to  comply  with  the  Timney  Act 
because  it  did  not  explain  why  the 
Judgment  does  not  prohibit  GE  from 
agreeing  with  its  Ucenses  that  only  full- 
time  employees  could  use  its  software. 
ISNI  mischaracterizes  the  CIS.  whidh 
states: 

The  limiting  conditions  are  consistent  with 
the  relief  sou^t  in  the  Complaint.  The 
Ck)mplaint  alleged  that  GE  had  used  its 
advanced  service  materials  to  induce 
hospitals  with  in-house  service  capability  to 
agree  not  to  compete  with  GE  in  the  servicing 
of  medical  equipment.  The  Complaint  did 
not  allege  that  GE's  refusal  to  license  its 
intellectual  property  to  any  or  all  persons 
who  might  seek  such  licenses  violated  the 
antitrust  laws,  and  the  Final  Judgment  is 
silent  as  to  that  conduct. 

as  at  8. 

2.  There  Were  No  Determinative 
Documents 

ISNI  next  contends  that  the  United 
States  failed  to  comply  with  the  Tunney 
Act  because  it  did  not  identify  any 
determinative  doctunents.  ISNI 
characterizes  as  "incredible"  the  CIS's 
statement  that  there  were  no 
determinative  materials  or  documents 
within  the  meaning  of  the  APPA  that 
were  considered  in  formulating  the 
proposed  Final  Judgment.  ISNI 
Comment  at  14. 

The  Tunney  Act  requires,  in  pertinent 
part,  that  the  United  States  make 
available  to  the  public  copies  of  the 
proposed  final  Judgment  "and  any  other 
materials  and  documents  which  the 
United  States  considered  determinative 
in  formulating  such  proposal."  15 
U.S.C.  §  16(b)  (emphasis  added).  Thus, 
the  United  States  is  required  to  disclose 
only  those  documents  that  it  considered 


'  Although  the  proposed  Final  fudgment  does  not 
authorize  GE  to  prevent  a  hospital's  part-time 
employee  from  using  its  software,  and  although  the 
United  States  takes  no  position  regarding  the 
validity  of  this  particular  restriction,  ISNI's 
contention  that  this  restriction  is  illegal  per  se  is 
wrong.  The  Supreme  court  has  ruled  that  certain 
conduct,  such  as  the  agreements  challenged  in  this 


case,  is  so  inherently  anticompetitive  that  it  is 
illegal  per  se  under  Section  1.  See  Palmer.  498  U.S. 
at  48-50.  However,  the  per  se  standard  is  generally 
not  applied  to  restrictions  on  the  way  a  licensee  can 
use  software  it  has  licensed,  provided  that  the 
restrictions  do  not  restrain  competition  that  would 
occur  in  the  al>sence  of  the  license.  An  owner  of 
intellectual  property  is  ordinarily  not  required  to 
hcense  others  to  use  it,  but  may  choose  to  do  so 
and  to  subject  the  licensee  to  reasonable  restrictions 
and  conditions.  Such  restrictions  and  conditions 
often  serve  procompetitive  purposes  by  allowing 
licensors  to  exploit  their  intellectual  property  rights 
and  by  encouraging  others  to  make  similar 
investments.  For  these  reasons,  restrictions  on  the 
way  a  licensee  may  use  intellectual  property  are 
generally  reviewed  under  the  rule  of  reason 
standard,  which  takes  into  account  market 
conditions  and  other  relevant  factors,  rather  than  a 
per  se  standard.  See  U.S.  Department  of  Justice  and 
the  Federal  Trade  Comm'n,  Antitrust  Guidelines  for 
the  Licensing  of  Intellectual  Property.  4  Trade  Reg. 
Rep.  (<XH)  1  13,132  at  20,735-36,  20740-41  (1995). 
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Eietenninative  in  its  decision  to  settle 
Be  case  on  the  terms  set  forth  in  the 
proposed  Final  Judgment.  Documents 
rere  determinative  in  the  decision 
the  case  need  not  be  disclosed, 
g  Senate  hearings  on  the  Tunney 
Act,  one  witness  specifically  urged  that 
'as  a  condition  precedent  to  *  *  *  the 
,try  of  a  consent  decree  in  a  civil  case 

*  the  Department  of  Justice  be 
luired  to  file  and  make  a  matter  of 
uolic  record  a  detailed  statement  of  the 
ividentiary  facts  on  which  the 
^mplaint  *  *  *  was  predicated." ' 
Congress,  however,  rejected  that 
recommendation.  ISNl's  broad  request 
for  the  documents  providing  the  good- 
iaith  basis  for  filing  the  CompUant  is 
x>ntrary  to  the  plain  language  of  the 
Fiuiney  Act  and  its  legislative  history 
md  therefore  should  be  denied. 

ISNl's  request  falls  outside  the  scope 
sf  what  courts  have  interpreted  to  be 
determinative  documents.  Just  last  year, 
the  United  States  Court  of  Appeals  for 
e  District  of  Colimibia  Circuit,  in  a 
se  brought  by  the  Antitrust  Division 
allenging  certain  portions  of  the 
erican  Bar  Association's  law  school 
tation  activities,  held  that  a 
party  was  not  entitled  to  a  wide 
ge  of  documents  in  the  government's 
les.  Massachusetts  School  of  Law  at 
Andover,  Inc.  v.  United  States.  118  F.3d 
776  P.C.  Qr.  1997).  In  that  case,  the 
United  States  asserted  that  the 
determinative  documents  provision 
referred  "only  to  documents,  such  as 
reports  to  the  government,  'that 
individually  had  a  significant  impact  on 
the  government's  formulation  of  relief— 
i.e.,  on  its  decision  to  propose  or  accept 
a  particular  settlement.' "  Id.  at  784.  Tte 
court  held  that  both  the  statutory 
language  and  the  legislative  history 
supported  this  interpretation.  Indeed, 
the  court  noted  that  during  the  senate 
dd)ate  on  the  Timney  Act,  Senator 
Tunney  himself  cited  a  report  to  the 
government  by  an  outside  expert 
analyzing  the  economic  consequences  of 
proposed  relief  in  an  earUer  case  as 
exemplifying  a  "determinative 
document."  Id.^  The  court  also 


considered  a  broad  disclosure 
requirement  to  be  inappropriate  because 
it  would  directly  interfere  with  the  < 

United  States'  abiUty  to  negotiate 
settlement  agreements.  Id.  at  784-85. 
Similarly,  in  another  recent  Antitrust 
Division  case  the  Second  Circuit  held 
that  "the  range  of  materials  that  are 
'determinative'  under  the  Tunney  Act  is 
fairly  narrow"  and  that  only  docimients 
that  were  "a  substantial  inducement  to 
the  government  to  enter  into  the  consent 
decree"  should  be  subject  to  disclosure. 
United  States  v.  Bleznak.  153  F.Srd  16, 
20-21  (2d  Cir.  1998).* 

ISNI  has  given  no  reason  to  doubt  the 
United  States'  assertion  that  there  are  no 
determinative  documents  in  this  case. 
The  United  States  did  not  receive  any 
expert  reports  or  any  other  document 
that  substantially  contributed  to  its 
determination  to  proceed  with  the 
settlement. 

D.  The  CkiUTt  Need  Not  Hold  a  Hearing 
in  Making  Its  Public  Interest 
Determination 

ISNI  requests  that  this  Court  convene 
a  hearing  before  it  makes  its  pubUc 
interest  determination.  I  further  requests 
that  the  Court  authorize  ISNI  to 
participate  in  the  hearing.  ISNI 
Comment  at  15.  The  United  States 
beUeves  that  a  hearing  is  unnecessary 
because  ISNI  has  already  adequately 
expressed  its  views  through  the  public 
comment  procedure,  as  provided  by 
statute.  See  United  States  v.  G. 
Heileman  Brewing  Co.,  563  F.  Supp. 
642,  650  (D.  Del.  1983)  (court  denies 
request  for  evidentiary  hearing  when 
"those  same  issues  have  already  been 
raised  by  movants  through  the  APPA's 
third-party  comment  procedure);  United 
States  V.  CkuTols  Development  Corp., 
454  F.  Supp.  1215,  1221-22  (N.D.N.Y. 
1978)  (request  for  limited  participation 
denied  when  "the  moving  parties  have 
set  forth  their  views  in  considerable 


'The  Antitnut  Procedures  and  Penalties  Act: 
Hearings  on  S.  782  and  S.  10S8  Before  the 
Subcommittee  on  Antitrust  and  Monopoly  of  the 
Senate  Judiciary  Conunittee,  93d  Cong.,  1st  Sess. 
26,  57  (1973)  (prepared  statement  of  Maxwell  M. 
Blecher,  attorney). 

'Congress  enacted  the  Tunney  Act  in  response  to 
consent  judgments  entered  in  1971  in  three  cases 
involving  acquisitions  by  International  Telephone 
and  Telegraph  Corporation  ("ITT"),  including  that 
of  the  Hutfbrd  Fire  Insurance  Company.  The 
consent  judgments  permitted  111  to  retain  Hartford. 
Subsequent  Congressional  hearings  revealed  that 
the  Antitrust  Division  had  employed  Richard ). 
Ramsden.  a  financial  consultant,  to  prepare  a  report 
analyzing  the  economic  consequences  ofirrs 
poMible  divestiture  of  Hartford.  Ramsden 


concluded  that  requiring  ITT  to  divest  Hartford 
would  have  adverse  consequences  on  ill  and  on 
the  stock  market  generally.  Based  in  part  on  the 
Ramsden  Report,  the  United  States  concluded  that 
the  need  for  the  divestiture  of  Hartford  was 
outweighed  by  the  divestiture's  projected  adverse 
effects  on  the  economy.  In  explaining  the 
determinative  documents  provision.  Senator 
Tunney  stated,  "I  am  thinking  here  of  the  so-called 
Ramsden  memorandum  which  was  important  in  the 
ITT  case."  119  Cong.  Rec.  24,605  (1973). 

<The  single  case  cited  by  ISNI— t/nifed  State*  v. 
Centra;  Contracting  Co.,  537  F.  Supp.  571  (E.D.  Va. 
1982) — has  not  been  followed  by  any  other  court. 
Moreover,  even  that  opinion  recognized  that  the 
Tunney  Act  "^oes  not  require  full  disclosure  of 
Justice  Department  files,  or  grand  jury  files,  or 
defendant's  files,  but  it  does  require  a  good  faith 
review  of  all  pertinent  documents  and  materials 
and  a  disclosure  of  those  "materials  and 
documents  that  substantially  contribute  to  the 
determination  (by  the  government)  to  proceed  by 
consent  deciw  *  *  *."Id.at577. 


detail  in  briefs  and  affidavits  filed  with 
this  Court  as  well  as  in  written 
comments  submitted  to  the  Government 
under  the  APPA").  If,  however,  the 
Court  determines  that  a  hearing  would 
be  useful  in  making  its  pubUc  interest 
determination,  the  United  States  would 
not  object  to  ISNl's  appearance  as  an 
amicus  curiae. 

TV.  Conclusion 

After  careful  review  of  ISNl's 
Comment,  the  United  States  continues 
to  believe  that  entry  of  the  proposed 
Final  Judgment  will  provide  an  effective 
and  appropriate  remedy  for  the  antitrust 
violation  Sieged  in  the  Complaint  and 
is  therefore  in  the  public  interest.  Upon 
the  pubUcation  of  this  Public  Comment 
and  the  Response  by  the  United  States 
in  the  Federal  Register,  the  United 
States  will  move  the  Court  to  enter  the 
proposed  Final  Judgment.  Once  the 
United  States  moves  for  entry  of  the 
proposed  Final  Judgment,  the  Tunney 
Act  directs  this  Court  to  determine 
whether  its  entry  "is  in  the  pubUc 
interest."  15  U.S.C.  8 16(e).  hi  making 
that  determination,  "the  court's  fimction 
is  not  to  determine  whether  the 
resulting  array  of  rights  and  liabilities  is 
one  that  will  best  serve  society,  but  only 
to  confirm  that  the  resulting  settlement 
is  within  the  reaches  of  the  public 
interest."  Western  Elec.  Co..  993  F.2d  at 
1576  (emphasis  added,  internal 
quotation  and  citation  omitted).  This 
Court  should  evaluate  the  relief  set  forth 
in  the  proposed  Final  Judgment  and 
should  enter  the  Judgment  if  it  falls 
within  the  government's  "rather  broad 
discretion  to  settle  with  the  defendant 
within  the  reaches  of  the  pubUc 
interest."  Microsoft.  56  F.3d  at  1461; 
accord  United  States  v.  Associated  Milk 
Producers.  534  F.2d  113, 117-18  (8th 
Cir.  1976),  cert,  denied.  429  U.S.  940 
(1976). 

Dated:  December  9, 1998. 
Respectfully  submitted, 

Jon  B.  Jacobs,  Joan  H.  Hogan,  Peter  ]. 

Mucchetti, 

Attorneys  for  the  United  States 

Bernard  M.  Hollander, 

Senior  Trial  Attorney,  Antitrust  Division,  U.S. 
Department  of  Justice,  325  Seventh  Street, 
N.W..  Suite 300,  Washington,  DC 20530,  (202) 
616-5935. 

Certificate  of  Service 

This  certifies  that  on  December  9, 1998. 1 
caused  copies  of  the  foregoing  Response  to 
Public  Comment  to  be  served  as  indicated 
upon  the  parties  to  this  action  and  courtesy 
copies  to  be  served  as  indicated  upon  each 
commenter 
By  facsimile  k  hand: 


Richard  L.  Rosen,  Esquire.  Arnold  &  Porter, 
555  12th  Street,  Washington,  D.C.  20004, 
Counsel  for  General  Electric  Company 

By  facsimile  &  first-class  mail: 
Ronald  S.  Katz,  Esquire,  Coudert  Brothers, 
4  Embarcadero  Center,  Suite  3300,  San 
Francisco,  CA  94111,  Counsel  for 
Independent  Service  Network 
International 

Joan  H.  Hogan 

(FR  Doc.  98-33378  Filed  12-16-98;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
[Dodcet  No  9a-26] 

Church  of  the  Living  Tree;  Denial  of 
Application 

On  April  7. 1998.  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA)  issued  an  Order 
to  Show  Cause  to  Church  of  the  Living 
Tree  (Respondent)  of  Leggett,  California, 
notifying  it  of  an  opportunity  to  show 
cause  as  to  why  DEA  should  not  deny 
its  application  for  registration  as  a 
manufactiuer  (non-human 
consumption)  of  marijuana,  under  21 
U.S.C.  823(a),  for  reason  that  it  is  not 
authorized  by  the  State  of  California  to 
manufacture  marijuana. 

By  letter  dated  April  14, 1998, 
Respondent  filed  a  request  for  a  hearing 
on  the  issues  raised  by  the  Order  to 
Show  Cause  and  the  matter  was 
docketed  before  Administrative  Law 
Judge  Mary  Ellen  Bittner.  In  its  request 
for  a  hearing.  Respondent  indicated  that 
it  intends  to  rent  space  to  medical 
marijuana  patients  to  cultivate 
marijuana  for  their  own  use  and  that 
"[ajfter  the  patients  have  harvested  their 
plants  and  removed  the  medical 
portions,  the  remaining  stalk  material 
will  be  a  legal  commodity  which  we 
will  use  for  making  paper." 

On  April  24, 1998,  Judge  Bittner 
issued  an  Order  for  Prehearing 
Statements.  In  lieu  of  filing  a  prehearing 
statement,  the  Government  filed  a 
Motion  for  Siunmary  Disposition  on 
May  21, 1998.  On  June  18, 1998. 
Respondent  filed  its  response  to  the 
Government's  motion.  On  July  31, 1998, 
Judge  Bittner  issued  her  Opinion  and 
Recommended  £)ecision.  granting  the 
Government's  Motion  for  Simunary 
Disposition  and  recommending  that 
Respondent's  application  for 
registration  as  a  manufacturer  of 
marijuana  for  non-human  consumption 
be  denied.  Neither  party  filed 
exceptions  to  Judge  Bittner's  Opinion 
and  Recommended  Decision  and  on 
August  31. 1998.  Judge  Bittner 


transmitted  the  record  of  these 
proceedings  to  the  then- Acting  Deputy 
•  Administrator.  The  Deputy 
Administrator  has  considered  the  record 
in  its  entirety,  and  pursuant  to  21  CFR 
1316.67,  hereby  issues  his  final  order 
based  upon  findings  of  fact  and 
conclusions  of  law  as  hereinafter  set 
forth. 

The  Government  included  with  its 
Motion  for  Summary  Disposition  a  copy 
of  Respondent's  application  dated 
January  21.  1997.  for  registration  as  a 
manufacturer  of  marijuana  for  non- 
human  consumption  and  its 
attachments  which  indicated  that 
Respondent  intended  to  cultivate  hemp 
for  use  in  making  paper.  Also 
accompanying  the  motion  was  a  letter 
from  Respondent  dated  January  20. 
1998.  to  among  others,  a  DEA 
investigator  in  San  Francisco, 
California.  This  letter  outlined 
Respondent's  proposal  to  rent  space  to 
medical  marijuana  patients  who  would 
grow  marijuana  on  Respondent's 
property  for  their  own  use  pursuant  to 
Cahfomia's  Compassionate  Use  Act  and 
then  Respondent  would  use  the  mature 
stalks  of  the  plant  to  manufacture  paper. 

In  its  motion,  the  Government  argued 
that  California  does  not  permit  the 
cultivation  of  marijuana  for  non-human 
consumption,  citing  California  Health 
and  Safety  Code  §  11358  which  provides 
that,  "every  person  who  plants, 
cultivates,  harvests,  dries  or  processes 
marijuana  shall  be  punished  by 
imprisonment  in  state  prison."  The 
Government  contends  that  there  is  no 
provision  under  California  law. 
including  the  Compassionate  Use  Act 
(California  Health  and  Safety  Code 
§  11362.5,  which  allows  for  the 
cultivation  of  marijuana  for  medical  use 
in  limited  circmnstances),  which 
permits  the  cultivation  of  marijuana  for 
non-human  consimtiption.  The 
Government  pointed  out  that  while  21 
U.S.C.  823(a)  does  not  include  an 
express  requirement  of  state 
authorization,  DEA  has  previously  held 
that  it  "would  be  pointless  to  grant  a 
Federal  registration  when  Respondent 
lacked  state  authority."  Michael 
Schumacher.  60  FR  13,171  (1995).  Also, 
21  CFR  1307.02  provides  that  DEA  will 
not  authorize  "any  person  to  do  any  act 
which  such  person  is  not  authorized  or 
permitted  to  do  under  *  *  *  the  law  of 
the  State  in  which  he/she  desires  to  do 
such  act.  *   *  *" 

The  Government  further  argued  that 
California's  Compassionate  Use  Act 
does  not  provide  Respondent  vdth  the 
required  state  authorization. 
Respondent  proposes  to  rent  space  to 
medical  marijuana  patients  who  Mdll 
grow  marijuana  on  Respondent's 


property  for  their  own  medical  use  and 
Respondent  would  then  use  the  mature 
stalks  of  the  plants,  which  pursuant  to 
21  U.S.C.  802(16)  are  not  considered  a 
controlled  substance.  But  the 
Government  argued  that  "if 
Respondent's  registration  is  granted,  as 
requested  in  Respondent's  application, 
the  registered  location  would  only  be 
authorized  to  manufacture  marijuana  for 
non-human  consumption  and  any 
activity  related  to  the  manufacture  of 
marijuana  for  human  consumption' 
would  be  outside  of  Respondent's  . 
authorization  from  DEA  and  in  violation 
of  Federal  law." 

The  Government  argued  that  since 
Respondent  is  not  authorized  by 
CaUfomia  to  grow  marijuana  for  non- 
human  consimiption  and  because  state 
authorization  is  a  necessary  prerequisite 
to  DEA  registration,  there  is  no  question 
of  fact  presented  which  would 
necessitate  an  evidentiary  hearing. 
Therefore,  the  Government  requested 
that  Respondent's  application  be  denied 
without  a  hearing. 

In  its  response  to  the  Government's 
motion.  Respondent  noted  that  the  basis 
for  the  Government's  motion  that  "this 
matter  be  simimarily  dismissed  rests 
upon  the  assimiption  that  we  are 
applying  for  Registration  to  cultivate 
cannabis  for  non-himian  consumption, 
and  that  is  not  allowed  under  California 
law."  Respondent  argued  that: 

(ajfter  five  years  of  applying  for  Registration 
to  cultivate  industrial  fiber  hemp  for  research 
*  *  *  it  is  clear  that  we  are  now  taking  a 
whole  new  tack.  Following  the  only  legal 
course  available  to  us  to  cultivate  cannabis 
within  the  State  of  California,  we  are  now 
applying  for  registration  as  a  Bulk 
Manufacturer  of  Medical  Marijuana  for 
California  patients  who  qualify  under  the 
Compassionate  Use  Act  of  1996.  This 
purpose  is  decidedly  "for  Human 
Consumption",  and  fiilly  complies  with 
California  law.  This  intention  is  quite  clearly 
and  unequivocally  expressed  in  our  letter  of 
January  20. 1998. 

In  her  Opinion  and  Recommended 
Decision.  Judge  Bittner  found  that 
pursuant  to  21  CFR  1301.16(a),  "(ajn 
application  may  be  amended  or 
withdrawn  with  permission  of  the 
Administrator  at  any  time  where  good 
cause  is  shown  by  the  applicant  or 
where  the  amendment  or  vnthdrawal  is 
in  the  public  interest."  (emphasis 
added).  Judge  Bittner  foimd  that  since 
there  is  no  evidence  that  Respondent 
received  permission  to  amend  its 
application,  the  application  before  her  is 
for  registration  as  a  manufacturer  of 
marijuana  for  non-hiunan  consumption. 

Judge  Bittner  agreed  with  the 
Government  that  state  authorization  to 
manufacture  marijuana  is  required 
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lefore  DEA  can  issue  Respondent  a 
egistration,  and  since  California  law 
<  ioes  not  allow  the  cultivation  of 
;  narijuana  for  non-human  consumption, 
3EA  cannot  grant  Respondent's 
ipplication.  Therefore,  Judge  Bittner 
bund  that  summary  disposition  is 
)roper.  It  is  well-suited  that  when  no 
luestion  of  fact  is  involved,  or  when  the 
material  facts  are  agreed  upon,  a 
jlenary,  adversary  administrative 
iroceeding  involving  evidence  and 
iat)ss-examination  of  witnesses  is  not 
required.  Philip  E.  Kirk.  M.D..  48  FR 
32,887  (1983),  affd  sub  nom.  Kirk  v. 
Mullen.  749  F.2d  297  (6th  Qr.  1984);  see 
also  NLRB  v.  International  Association 
of  Bridge.  Structural  and  Ornamental 
Ironworkers.  AFL-CIO,  549  F.2d  634 
(9th  Cir.  1977);  United  States  v. 
Consolidated  Mines  &■  Smelting  Co..  44 
F.2d  432  (9th  Cir.  1971).  As  a  result. 
Judge  Bittner  granted  the  Government's 
Motion  for  Summary  Disposition  and 
recommended  that  Respondent's 
application  for  registration  to 
manufacture  marijuana  for  non-hiunan 
consimiption  be  denied. 

The  Deputy  Administrator  agrees  with 
Judge  Bittner  that  if  Respondent's 
application  is  for  registration  to 
manufacture  marijuana  for  non-human 
consumption,  then  it  would  have  to  be 
denied  because  California  does  not 
allow  the  cultivation  of  marijuana  for 
non-human  consumption.  However,  the 
Deputy  Administrator  disagrees  vdth 
Judge  Bittner  that  the  application  that  is 
the  subject  of  these  proceedings  is 
seeking  registration  as  a  manufacturer  of 
marijuana  for  non-human  consimiption. 
Judge  Bittner  foimd  that  pursuant  to  21 
CFR  1301.16(a),  Respondent  needed 
permission  to  amend  its  appUcation  if  it 
is  seeking  registration  for  other  than 
non-human  consumption.  Judge  Bittner 
concluded  that  since  there  was  no 
evidence  that  Respondent  received 
permission  to  amend  its  application,  the 
pending  application  is  for  registration  to 
manufacture  marijuana  for  non-human 
consumption. 

The  Deputy  Administrator  finds  that 
21  CFR  1301.16(a)  also  provides  that 
"(ajn  appUcation  may  be  amended  or 
withdrawn  without  permission  of  the 
Administrator  at  any  time  before  the 
date  on  which  the  applicant  receives  an 
order  to  show  cause.  *  *  *" 
Respondent's  January  20, 1998  letter  to 
the  DEA  investigator  in  San  Francisco 
advised  DEA  that  Respondent  was 
seeking  registration  to  allow  it  to  rent 
space  to  medical  marijiiana  patients  to 
cultivate  marijuana  for  their  own  use 
and  then  Respondent  would  use  the 
mature  stalks  to  make  paper.  The  Order 
to  Show  Cause  proposing  to  deny 
Respondent's  appUcation  was  not 


issued  until  April  7, 1998.  While 
Respondent's  January  20, 1998  letter  did 
not  specifically  state  that  it  was 
amending  its  application,  that  was 
clearly  Respondent's  intent.  Therefore, 
since  Respondent  sent  this  letter  to  DEA 
prior  to  the  April  7, 1998  issuance  of  the 
Order  to  Show  Cause,  Respondent  did 
not  need  permission  to  amend  its 
application  for  registration. 

Nonetheless,  the  Deputy 
Administrator  finds  that  Respondent's 
appUcation  for  registration  must  be 
denied.  Respondent  currently  proposes 
to  rent  space  on  its  property  to  medical 
marijuana  patients  who  would  be  the 
ones  manufacturing  the  marijuana.  The 
medical  marijuana  patients  would  agree 
that  after  harvesting  the  marijuana,  they 
would  leave  the  mature  stalk,  which  is 
not  considered  a  controlled  substance, 
for  Respondent  to  process  into  paper. 
However,  21  U.S.C.  822(a)  states  that 
"(ejvery  person  who  manufactures  or 
distributes  any  controlled  substance 
*  *  *,  or  who  proposes  to  engage  in  the 
manufacture  or  distribution  of  any 
controlled  substance  *  *  *,  shall  obtain 
annually  a  registration.  *  *  *"In 
addition,  21  U.S.C.  823(a)  provides  for 
the  registration  of  applicants  to 
manufactiue  Schedule  I  and  II 
controlled  substances.  Under  its  current 
proposal,  it  is  clear  that  Respondent  wrill 
be  renting  space  on  its  property  to 
others,  but  it  will  not  be  the  one 
manufacturing  marijuana.  Therefore,  the 
Deputy  Administrator  concludes  that 
since  Respondent  will  not  be 
manufacturing  marijuana  nor  is  it 
proposing  to  manufacture  marijuana,  its 
appUcation  to  be  a  manufacturer  of 
marijuana  must  be  denied. 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104. 
hereby  orders  that  the  application  dated 
January  21, 1997,  submitted  by  the 
Church  of  the  Living  Tree,  for 
registration  as  a  manufacturer  of 
marijuana,  be,  and  it  hereby  is,  denied. 
This  order  is  effective  January  16, 1999. 

Dated:  December  8, 1998. 
Donnie  R.  Marshall, 
Deputy  AdministmtoT. 
(FR  Doc.  98-33357  Filed  12-1&-98;  8:45  am) 
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DEPARTMENT  OF  LABOR 
Office  of  the  Secretary 

Agency  Record  Keeping/Reporting 
Requirements  Under  Emergency 
Review  by  the  Office  of  Management 
and  Budget  (0MB) 

December  14, 1998. 

The  Department  of  Labor  has 
submitted  the  following  (see  below) 
emergency  processing  public 
information  collection  request  (ICR)  to 
the  Office  of  Kdanagement  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13,  44  U.S.C.  Chapter  35). 
OMB  approval  has  been  requested  by 
December  23, 1998.  A  copy  of  this  ICR, 
with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor  *" 
Departmental  Clearance  Officer,  Todd 
Owen  ({202}  219-5096,  x.143). 
Comments  and  questions  about  the  ICR 
Usted  below  should  be  forwarded  to 
Office  Information  and  Regulatory 
Affairs,  Attn:  OMB  Desk  Officer  for  the 
Employment  and  Training 
Administration,  Office  of  Management 
and  Budget,  Room  10235,  Washington, 
DC  20503  ({202}  395-7316). 

The  Office  of  Management  and  Budget 
is  particularly  interested  in  comments 
which: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  Including 
whether  the  information  will  have 
practical  utiUty; 

*  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  vaUdity  of  the 
methodology  and  assumptions  used; 

*  Enhance  the  quality,  utiUty,  and 
clarity  of  the  information  to  be 
collected;  and 

*  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  response. 

Agency:  Employment  and  Traimng 
Administration. 

Title:  Planning  Guidance  and 
Instructions  For  Submission  of  the 
Strategic  Five- Year  State  Plan  For  Title 
I  of  the  Workforce  hivestment  Act  of 
1998  (Workforce  Investment  Systems) 
and  the  Wagner-Peyser  Act. 

OMB  Number:  1205-ONfEW. 

Frequency:  One  time^— 5  Year 
Strategic  Plan  Required. 


Affected  Public:  State  and  Local 
Governments. 

Number  of  Respondents:  59. 

Estimated  Time  Per  Respondent:  50 
hours. 

Total  Burden  Hours:  2950. 

Total  Burden  Cost  (capital/startup):  0. 

Total  Burden  Cost  (operating/ 
maintaining):  0. 

Description:  Workforce  Investment 
Act  of  1998  (Public  Law  105-220. 
August  7, 1998),  Fund  Management. 
Section  112(a)  of  the  Workforce 
Investment  Act  requires  the  Governor  of 
the  State  to  submit  a  single  State  Plan 
to  the  Secretary  to  be  eligible  to  receive 
an  allocation  under  Section  127  or  132 
or  to  receive  financial  assistance  under 
the  Wagner-Peyser  Act.  The  State 
outlines  a  5-year  strategy  for  the 
statewide  workforce  investment  system 
of  the  State  that  meets  the  requirements 
of  Section  111  and  112  of  the  Act. 
Todd  Owen. 

Departmental  Qearance  Officer. 
(FR  Doc.  98-33408  Filed  12-16-98;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Doclwt  No.  NRTL-1-89] 

Intertek  Testing  Services,  NA,  Inc., 
Applications  for  Renewal  and 
Expansion  of  Recognition 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
action:  Notice. 

SUMIMARY:  This  notice  announces:  (1)  the 
application  of  Intertek  Testing  Services, 
NA,  Inc.,  for  renewal  of  its  recognition 
as  a  Nationally  Recognized  Testing 
Laboratory  imder  29  CFR  1910.7,  and  (2) 
the  applications  of  Intertek  Testing 
Services.  NA.  Inc.,  for  expansion  of  its 
recognition  to  use  additional  standards, 
sites,  and  programs,  and  presents  the 
Agency's  preliminary  finding.  This 
preliminary  finding  does  not  constitute 
an  interim  or  temporary  approval  of 
these  applications. 

DATES:  Comments  submitted  by 
interested  parties  must  be  received  no 
later  than  February  16. 1999. 
ADDRESSES:  Send  comments  concerning 
this  notice  to:  Office  of  Technical 
Programs  and  Coordination  Activities, 
NRTL  Program,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor.  200  Constitution  Avenue.  NW, 
Room  N3653,  Washington.  D.C.  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bernard  Pasquet,  Office  of  Technical 


Programs  and  Coordination  Activities  at 
the  above  address,  or  phone  (202)  219- 
7056. 

SUPPLEMENTARY  INFORMATION: 
Notice  of  Application 

The  Occupational  Safety  and  Health 
Administration  (OSHA)  hereby  gives 
notice  that  Intertek  Testing  Services. 
NA.  Inc.  (ITSNA)  has  applied  for 
renewal  and  for  expansion  of  its  ciurent 
recognition  as  a  Nationally  Recognized 
TesUng  Laboratory  (NRTL).  ITSNA's 
expansion  request  covers  the  use  of 
additional  test  standards,  sites,  and 
programs.  OSHA  recognizes  an 
organization  as  an  NRTL,  and  processes 
applications  related  to  such 
recognitions,  following  requirements  in 
Section  1910.7  of  Title  29,  Code  of 
Federal  Regulations  (29  CFR  1910.7). 
Appendix  A  to  this  section  requires  that 
OSHA  publish  this  public  notice  of  the 
preliminary  finding  on  an  application. 

The  renewal  and  expansion  of 
recognition  covered  by  this  notice  apply 
only  to  the  administrative,  testing,  and 
certification  facilities  that  are  part  of  the 
ITSNA  orgfuiization  and  operations  as 
an  NRTL.  No  part  of  the  recognition  will 
apply  to  any  other  part  of  ITSNA,  or  to 
any  other  legal  entity,  subsidiary, 
facility,  operation,  unit,  division,  or 
department  of  Intertek  Testing  Services 
Ltd.  (ITSLtd),  which  encompasses 
ITSNA.  The  term  "ITSNA"  also 
represents  the  NRTL's  predecessors 
"ETL"  and/or  "InchcapeNA."  as 
appropriate  and  as  explained  below. 

The  most  recent  notices  published  by 
OSHA  for  ITSNA's  recognition  covered 
an  expansion  for  additional  sites,  which 
OSHA  announced  on  August  8. 1997  (62 
FR  42829)  and  granted  on  December  1. 
1997  (62  FR  63562).  The  following  is  a 
chronology  of  the  other  Federal  Register 
notices  published  by  OSHA  concerning 
the  recognition  of  ITSNA,  all  of  which 
involved  an  expansion  of  recognition  for 
additional  test  standards:  a  request 
annoimced  on  October  26, 1990  (55  FR 
43229)  and  granted  on  December  18, 
1990  (55  FR  51971;  see  correction,  56 
FR  2953  1/25/91);  a  request  announced 
on  November  18, 1992  (57  FR  54422) 
and  granted  on  July  13, 1993  (58  FR 
37749;  see  correction,  58  FR  47001,  9/ 
3/93);  and  a  request  annoimced  on 
August  9. 1996  (61  FR  41659)  and 
granted  on  November  20. 1996  (61  FR 
59111;  see  correction,  63  FR  1126. 1/8/ 
98).  The  renewal  will  incorporate  all 
recognitions  granted  to  ITSNA  through 
the  date  of  publication  of  this 
preliminary  finding. 

The  ciurent  address  of  the  ITSNA 
testing  facilities  already  recognized  by 
OSHA  are: 


ITSNA  Cortland.  3933  U.S.  Route  11, 

Cortland,  New  York  13045 
ITSNA  Boxborough,  593  Massachusetts 

Avenue,  Boxborough,  Massachusetts 

01719 
ITSNA  Atlanta.  431 7-A  Park  Drive. 

Norcross.  Georgia  30093 
ITSNA  San  Francisco,  1365  Adams 

Court,  Menlo  Park,  CA  94025 
•ITSNA  Pittsburg,  530  Garcia  Avenue. 

Pittsburg.  California  94565 
•ITSNA  Vancouver,  211  Schoolhouse 

Street.  Coquitlam,  British  Columbia, 

V3K  4X9  Canada 
ITSNA  Hong  Kong,  2/F.,  Garment 

Centre,  576  Castle  Peak  Road, 

Kowloon,  Hong  Kong 
ITSNA  Taiwan,  14/F  Huei  Fung 

Building.  27,  Chung  Shan  North  Road, 

Sec.  3.  Taipei  10451,  Taiwan 

The  current  address  of  the  ITSNA/ 
ETL  "Certification"  office  to  be 
recognized  as  part  of  the  renewal 
request  is: 
ITSNA  Cortland  Certification.  24  Groton 

Avenue,  Cortland.  New  York  13045. 

The  current  address  of  the  additional 
ITSNA  testing  sites  covered  by  the 
expansion  requests  are: 
rrSNA  Los  Angeles.  27611  LaPaz  Road. 

Suite  C,  Laguna  Niguel,  California 

92677 
ITSNA  Minneapolis.  7435  Fourth  Street 

North,  Lake  Elmo.  Minnesota  55042 
ITSNA  Totowa,  40  Commerce  Way,  Unit 

B,  Totowa,  New  Jersey  07512 
•ITSNA  Madison.  8431  Murphy  Drive. 

Middleton,  Wisconsin  53562 

•  One  of  the  three  sites  permitted  to 
authorize  the  use  of  the  "WHI"  certification 
mark. 

General  Background  on  the  Applicant 
and  Applications 

ITSNA,  as  "ETL,"  has  submitted  a 
request  for  the  renewal,  dated 
September  29, 1993  (see  Exhibit  30A).  It 
later  submitted  multiple  requests  to 
expand  its  recognition:  applications  for 
recognition  of  additional  sites,  dated 
August  24. 1994  (see  Exhibits  30B,  30C. 
and  30D),  and  dated  April  3, 1996  (see 
Exhibit  30E);  requests  for  recognition  to 
use  additional  test  standards,  dated 
April  25, 1997  and  January  2, 1998  (see 
Exhibits  30F  and  30H);  and  the  request 
for  recognition  to  use  additional 
programs  and  procedures,  dated 
November  20, 1997  (see  Exhibit  30G). 
ITSNA  submitted  an  application  for 
another  site  that  it  sul»equently 
withdrew. 

When  first  recognized  as  an  NRTL  in 
1989,  the  organization's  name  was  ETL 
Testing  Laboratories,  Inc.  (ETL). 
According  to  the  preliminary  Federal 
Register  notice  for  the  recognition  (54 
FR  8411),  ETL  was  part  of  Inchcape 
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Inspection  and  Testing  Services,  U.S.A., 
Inc.  (irrS),  based  in  New  York.  UTS  was 
in  turn  owned  by  Inchcape  pic,  based  in 
the  United  Kingdom. 

In  1996,  "ETL"  informed  OSHA  (See 
Exhibit  23E)  of  a  change  in  legal 
structure  and  name  to  "Inchcape 
Testing  Services  NA,  Inc." 
(InchcapeNA).  OSHA  published  a  final 
notice  reflecting  this  diange  on 
November  20, 1996  (61  FR  59111).  la 
this  notice,  OSHA  also  noted:  (1)  the 
1991  acquisition  by  UTS  of  Dash, 
Strauss,  and  Goodhue,  Inc.  (DS&G),  and 
(2)  that  it  granted  the  voluntary 
termination  of  recognition  of  DS&G  as 
an  NRTL,  as  requested  by  InchcapeNA. 
OSHA  had  recognized  DS&G  as  an 
NRTL  on  June  16. 1989  (54  FR  25643) 
for  one  location.  This  site  maintained  its 
recognition  as  part  of  ITTS. 

More  recently,  InchcapeNA  informed 
OSHA  (see  Exhibit  25F)  of  the 
substantial  acquisition  of  "Inchcape 
Testing  Services"  by  Charteihouse 
Development  Capitol  Limited 
(Charteihouse)  and  "affiliated 
investors."  Following  this, 
"InchcapeNA"  informed  OSHA  (see 
Exhibit  25G)  of  a  name  change  to 
"Intertek  Testing  Services  NA  Inc."  in 
connection  Mrith  a  change  in  corporate 
identity  by  ITSLtd,  headquartered  in 
London,  England. 

rrSNA,  as  ETL.  received  its 
recognition  as  an  NRTL  on  September 
13. 1989  (see  54  FR  37845),  for  a  period 
of  five  years  ending  September  13, 1994. 
Appendix  A  to  29  CFR  1910.7  stipulates 
that  the  period  of  recognition  of  an 
NRTL  is  five  years  and  that  an  NRTL 
may  renew  its  recognition  by  applying 
not  less  than  nine  months,  nor  more 
than  one  year,  before  the  expiration  date 
of  its  current  recognition.  ETL 
submitted  its  renewal  request  within  the 
time  allotted,  and  ITSNA  retains  its 
recognition  pending  OSHA's  final 
decision  in  this  renewal  process. 
However.  OSHA  temporarily  withheld 
its  consideration  of  the  renewal  and  the 
expansion  requests  pending  resolution 
by  the  NRTL  of  discrepancies  noted  at 
its  facilities  diuing  OSHA  audits.  Staff 
of  the  OSHA  NRTL  Program  accepted 
resolution  of  the  discrepancies  in 
December  1996,  permitting  OSHA  to 
resume  processing  all  the  requests  it  had 
received  from  ITSNA. 

Regarding  the  expansions,  ITSNA 
requests  recognition  to  use  additional 
standards,  testing  faciUties  (sites),  and 
additional  programs  and  procedures.  All 
the  ITSNA  testing  sites  listed  above  will 
be  recognized  to  use  the  programs  and 
procedures,  and  to  perform  testing,  but 
not  to  authorize  the  "ETL" 
certifications. 


Renewal  of  NRTL  Recognition 

ITSNA  seeks  renewal  of  its 
recognition  for  the  eight  sites  that  OSHA 
has  previously  recognized.  The  renewal 
of  each  of  these  sites  is  limited  to 
performing  testing  to  the  test  standards 
for  which  OSHA  has  recognized  ITSNA. 
and  for  which  the  site  has  the  proper 
capability  and  control  programs. 
However,  OSHA  intends  to  impose 
certain  limitations  on  the  testing  that 
can  be  performed  at  ITSNA's  sites,  and 
in  general,  to  the  testing  permitted 
imder  some  of  the  test  standards. 

The  renewal  will  allow  ITSNA  to 
maintain  its  current  operation  as  an 
NRTL.  Specifically,  only  the  ITSNA 
"Cortland  Certification"  office, 
ciurently  at  the  address  identified 
above,  may  authorize  the  use  of  the 
"ETL"  certification  mark  or 
certifications  for  the  NRTL  Program. 
Only  the  Vancouver,  Pittsburg,  and 
proposed  Madison  sites  identified  above 
may  authorize  the  use  of  the  "WHI" 
(Wamock  Hersey)  certification  mark  or 
certifications. 

ITSNA  also  seeks  renewal  of  its 
recognition  for  testing  and  certification 
of  products  to  demonstrate  compliance 
to  the  following  405  test  standards, 
which  OSHA  has  previously  recognized 
for  ITSNA.  OSHA  recognition  of  any 
NRTL  for  a  particular  test  standard  is 
limited  to  products  for  which  OSHA 
standards  require  third  party  testing  and 
certification  before  use  in  the 
workplace. 

ANSI/ASME  A90.1  Safety  Standard  for  Belt 
Manlifts 

ANSI/IEEE  C37.13  Low  Voltage  AC  Power 
Circuit  Breakers  Used  in  Enclosures 

ANSI/IEEE  C37.14  Low  Voltage  DC  Power 
Circuit  Breakers  Used  in  Enclosures 

ANSI/IEEE  C37.20.1  Metal-Enclosed  Low 
Voltage  Power  Circuit  Breaker  Switchgear 

ANSI/IEEE  C37.20.2  Metal-Clad  and  Station- 
Type  Cubicle  Switchgear 

ANSI/IEEE  C37.20.3  Metal-Enclosed 
Interrupter  Switchgear 

>  ANSI/ISA  S12.12  Nonincendive  Electrical 
Equipment  for  Use  in  Class  I  and  II, 
Division  2,  and  Class  III,  Divisions  1  and 
2,  Hazardous  (Classified)  Locations 

ANSI/ISA  S12.13.1  Performance 
Requirements  for  Combustible  Gas 
Detectors 

ANSI  Z21.1  Household  Cooking  Gas 
Appliances 

ANSI  Z21.5.1  Gas  Clothes  Dryers— Volume 
I — ^Type  1  Gothes  Dryers 

ANSI  Z21.5.2  Gas  Clothes  Dryers— Volume 
II— Type  2  Clothes  Dryers 

ANSI  Z21.10.1  Gas  Water  Heaters— Volume 
I — Storage  Water  Heaters  with  Input 
Ratings  of  75,000  Btu  per  Hour  or  less 

ANSI  Z21.10.3  Gas  Water  Heaters— Volume 
III — Storage,  with  Input  Ratings  above 
75,000  Btu  per  Hour,  Circulating  and 
Instantaneous  Water  Heaters 

ANSI  Z21.11.1  Gas-Fired  Room  Heaters- 
Volume  I — ^Vented  Room  Heaters 


ANSI  Z21.ll. 2  Gas-Fired  Room  Heaters- 
Volume  n,  Unvented  Room  Heaters 
ANSI  Z21.12  Draft  Hoods 
ANSI  Z21.13  Gas-Fired  Low-Pressure  Steam 

and  Hot  Water  Boilers 
ANSI  Z21.15  Manually  Operated  Gas  Valves 
ANSI  Z21.17  Domestic  Gas  Conversion 

Burners 
ANSI  Z21.18  Gas  Appliance  Pressure 

Regulators 
ANSI  Z21.20  Automatic  Gas  Ignition  Systems 

and  Components 
ANSI  Z21.21  Automatic  Valves  for  Gas 

Appliances 
ANSI  Z21.23  Gas  Appliance  Thermostats 
ANSI  Z21.35  Pilot  Gas  Filters 
ANSI  Z21.40.1  Gas-Fired.  Heat  Activated  Air 

Conditioning  and  Heat  Pump  Appliances 
ANSI  Z21.40.2  Gas-Fired.  Work  Activated 

Air-Conditioning  and  Heat  Pump 

Appliances  (Internal  Combustion) 
ANSI  Z21.47  Gas-Fired  Central  Furnaces 
ANSI  Z21.48  Gas-Fired  Gravity  and  Fan  Type 

Floor  Furnaces 
ANSI  Z21.49  Gas-Type  Gravity  and  Fan  Type 

Vented  Wall  Furnaces 
ANSI  Z21.56  Gas-Fired  Pool  Heaters 
ANSI  Z83.4  Direct  Gas-Fired  Make-Up  Air 

Heaters 
ANSI  Z83.8  Gas  Unit  Heaters  and  Gas-Fired 

Duct  Furnaces 
ANSI  Z83.ll  Gas  Food  Service  Equipment- 
Range  and  Unit  Broilers 
ANSI  Z83.16  Gas-Fired  Unvented 

Commercial  and  Industrial  Heaters 
ANSI  Z83.18  Direct  Gas-Fired  Industrial  Air 

Heaters 
ANSI/UL  1  Flexible  Metal  Conduit 
ANSI/UL  3  Flexible  Nonmeullic  Tubing  for 

Electric  Wiring 
ANSI/UL  4  Armored  Cable 
ANSI/UL  5  Surfece  MeUl  Raceways  and 

Fittings 
UL  6  Rigid  Metal  Conduit 
UL  9  Fire  Tests  of  Window  Assemblies 
UL  lOB  Fire  Tests  of  Door  Assemblies 
UL  IOC  Positive  Pressure  Fire  Tests  of  Door 

Assemblies 
UL  13  Power-Limited  Circuit  Cables 
ANSI/UL  17  Vent  or  Chimney  Connector 

Dampers  for  Oil-Fired  Appliances 
ANSI/UL  20  General-Use  Snap  Switches 
ANSI/UL  21  LP-Gas  Hose 
ANSI/UL  22  Amusement  and  Gaming 

Machines 
ANSI/UL  25  Meters  for  Flammable  and 

Combustible  Liquids  and  LP  Gas 
ANSI/UL  44  Rubber-Insulated  Wires  and 

Cables 
ANSI/UL  45  Portable  Electric  Tools 
ANSI/UL  48  Electric  Signs 
ANSI/UL  50  Electrical  Cabinets  and  Boxes 
ANSI/UL  62  Flexible  Cord  and  Fixture  Wire 
ANSI/UL  65  (Electric)  Wired  Cabinets 
ANSI/UL  67  [Electric]  Panelboards 
ANSI/UL  69  Electric-Fence  Controllers 
ANSI/UL  73  [Electric]  Motor-Operated 

Appliances 
ANSI/UL  79  Power-Operated  Pumps  for 

Petroleum  Product  Dispensing  Systems 
ANSI/UL  82  Electric  Gardening  Appliances 
ANSI/UL  83  Thermoplastic-Insulated  Wires 

and  Cables 
ANSI/UL  87  Power-Operated  Dispensing 

Devices  for  Petroleum  Products 
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ANSI/UL  94  Tests  for  Flammability  of  Plastic 
Materials  for  Parts  in  Devices  and 
Appliances 
ANSI/UL  96  Lightning  Protection 

Components 
ANSI/UL  98  Enclosed  and  Dead-Front 

Switches 
UL  104  Elevator  Door  Locking  Devices  and 

Contacts 
ANSI/UL  114  Electric  Office  Appliances  and 

Business  Equipment 
ANSI/UL  122  Photographic  Equipment 
ANSI/UL  130  Electric  Heating  Pads 
UL  136  Pressure  Cookers 
ANSI/UL  141  Gannent  Finishing  Appliances 
ANSI/UL  150  Antenna  Rotators 
ANSI/UL  153  Portable  Electric  Lamps 
ANSI/UL  154  Carbon-Dioxide  Fire 

Extinguisher 
ANSI/UL  174  Household  Electric  Storage 

Tank  Water  Heaters 
UL  181  Factory  Made  Air  Ducts  and 

Connectors 
ANSI/UL  183  Manufactured  Wiring  Systems 
ANSI/UL  187  X-Ray  Equipment 
ANSI/UL  197  Commercial  Electric  Cooking 

Appliances 
ANSI/UL  198B  Class  H  Fuses 
ANSI/UL  Class  K  Fuses 
ANSI/UL  198E  Oass  R  Fuses     - 
ANSI/UL  198F  Plug  Fuses 
ANSI/UL  1980  Fuses  for  Supplementary 

Overcurrent  Protection 
ANSI/UL  198H  Class  T  Fuses 
ANSI/UL  198L  DC  Fuses  for  Industrial  Uses 
ANSI/UL  198M  Mine-Duty  Fuses 
ANSI/UL  201  Standard  for  Garage  Equipment 
ANSI/UL  207  Refrigerant  Containing 

Components  and  Accessories, 

Nonelectrical 
UL  209  Cellular  Metal  Floor  Raceways  and 

Fittings 
ANSI/UL  224  Extruded  Insulating  Tubing 
ANSI/UL  231  [Electrical]  Power  Outlets 
ANSI/UL  244A  Solid-State  Controls  for 

Appliances 
ANSI/UL  250  Household  Refrigerators  and 

Freezers 
ANSI/UL  291  Automated  Teller  Systems 
ANSI/UL  294  Access  Control  System  Units 
ANSI/UL  296  Oil  Burners 
ANSI/UL  296A  Waste  Oil-Burning  Air- 
Heating  Appliances 
ANSI/UL  298  Portable  Electric  Hand  Lamps 
ANSI/UL  299  Dry  Chemical  Fire  Extinguisher 
ANSI/UL  303  Refrigeration  and  Air- 

Conditioning  Condensing  and  Compressor 

Units 
ANSI/UL  307A  Liquid  Fuel-Biuning  Heating 

Appliances  for  Manufactured  Homes  and 

Recreational  Vehicles 
ANSI/UL  310  Electrical  Quick-Connect 

Terminals 
ANSI/UL  325  Door.  Drapery,  Gate,  Louver, 

and  Window  Operators  and  Systems 
UL  330  Hose  and  Hose  Assemblies  for 

Dispensing  Gasoline 
ANSI/UL  343  Pumps  for  Oil-Burning 

Appliances 
ANSI/UL  347  High-Voltage  Industrial  Control 

Equipment 
ANSI/UL  353  Limit  Controls 
ANSI/UL  355  Cord  Reels 
ANSI/UL  360  Uquid-Tight  Flexible  Steel 

Conduit 
ANSI/UL  363  Knife  Switches 


ANSI/UL  365  Police  Station  Connected 

Burglar  Alarm  Units  and  Systems 
ANSI/UL  372  Primary  Safety  Controls  for 

Gas-and  Oil-Fired  Appliances 
UL  378  Draft  Equipment 
ANSI/UL  399  Drinking- Water  Coolers 
ANSI/UL  407  Manifolds  for  Compressed 

Gases 
ANSI/UL  412  Refrigeration  Unit  Coolers 
ANSI/UL  414  Meter  Sockets 
ANSI/UL  416  Refrigerated  Medical 

Equipment 
ANSI/UL  427  Refrigerating  Units 
ANSI/UL  429  Electrically  Operated  Valves 
ANSI/UL  430  lElecfric]  Waste  Disposers 
ANSI/UL  443  Steel  Auxiliary  Tanks  for  Oil- 
Burner  Fuel 
UL  444  Communications  Cables 
ANSI/UL  448  Pumps  for  Fire-Protection 

Service 
ANSI/UL  464  Audible  Signal  Appliances 
ANSI/UL  465  Central  Cooling  Air 

Conditioners 
ANSI/UL  466  Electric  Scales 
ANSI/UL  467  lElectricall  Grounding  and 

Bonding  Equipment 
ANSI/UL  469  Musical  Instnunents  and 

Accessories 
ANSI/UL  471  Commercial  Refrigerators  and 

Freezers 
ANSI/UL  474  Dehumidifiers 
ANSI/UL  482  Portable  Sun/Heat  Lamps 
ANSI/UL  484  Room  Air  Conditionera 
ANSI/UL  486A  Wire  Connectora  and 

Soldering  Lugs  for  Use  With  Copper 

Conductors 
ANSI/UL  486B  Wire  Connectors  for  Use  with 

Aluminum  Conductors 
ANSI/UL  486C  Splicing  Wire  Connectors 
ANSI/UL  486E  Equipment  Wiring  Terminals 

for  Use  with  Aluminum  and/or  Cooper 

Conductors 
ANSI/UL  489  Molded-Case  Circuit  Breakers 

and  Circuit-Breaker  Enclosures 
ANSI/UL  493  Thermoplastic-Insulated 

Underground  Feeder  and  Branch-Circuit 

Cables 
ANSI/UL  496  Edison  Base  Lampholders 
ANSI/UL  497  Protectors  for  Communication 

Circuits 
UL  497A  Secondary  Protectors  for 

Conununication  Circuits 
ANSI/UL  497B  Protectors  for  Data 

Communication  and  Fire  Alarm  Circuits 
ANSI/UL  498  Attachment  Plugs  and 

Receptacles 
ANSI/UL  499  Electric  Heating  Appliances 
ANSI/UL  506  Specialty  Transformers 
ANSI/UL  507  Electric  Fans 
ANSI/UL  508  Electric  Industrial  Control 

Equipment 
ANSI/UL  508C  Power  Conversion  Equipment 
ANSI/UL  510  InsulaUng  Tape 
ANSI/UL  512  Fuseholders 
ANSI/UL  514A  Metallic  Outlet  Boxes 
ANSI/UL  514B  Fittings  for  Conduit  and 

Outlet  Boxes 
ANSI/UL  514C  Nonmetallic  Outlet  Boxes, 

Flush-Device  Boxes  and  Covers 
ANSI/UL  525  Flame  Arresters  for  Use  on 

Vents  of  Storage  Tanks  for  Petrolevun  Oil 

and  Gasoline 
ANSI/UL  541  Refrigerated  Vending  Machines 
ANSI/UL  542  Lampholders,  Starters,  and 

Starter  Holders  for  Fluorescent  Lamps 
UL  544  Electric  Medical  and  Dental 

Equipment 


/VNSI/UL  547  Thermal  Protectors  for  Electric 

Motors 
ANSI/UL  551  Transformer-Type  Arc-Welding 

Machines 
ANSI/UL  558  Industrial  Trucks,  Internal 

Combustion  Engineer-Powered 
ANSI/UL  559  Heat  Pumps 
ANSI/UL  561  Floor-Finishing  Machines 
ANSI/UL  563  Ice  Makers 
ANSI/UL  567  Pipe  Connectors  for  Flammable 

and  Combustible  Liquids  and  LP  Gas 
ANSI/UL  574  Electric  Oil  Heaters 
ANSI/UL  583  Electric-Battery-Powered 

Industrial  Trucks 
ANSI/UL  603  Power  Supplies  for  Use  with 

Burglar-Alarm  Systems 
ANSI/UL  606  Linings  and  Screens  for  Use 

with  Burglar-Alarm  Systems 
ANSI/UL  609  Local  Burglar-Alarm  Units  and 

Systems 
ANSI/UL  621  Ice  Cream  Makers 
ANSI/UL  626  2  '/i  Gallon  Stored-Pressure, 

Water-Type  Fire  Extinguisher 
ANSI/UL  632  Electrically  Actuated 

Transmitters 
ANSI/UL  634  Connectors  and  Switches  for 

Use  with  Burglar-Alarm  Systems 
y^NSI/UL  639  Intrusion-Detection  Units 
/VNSI/UL  641  Low-Temperature  Venting 

Systems,  Type  L 
ANSI/UL  644  Container  Assemblies  for  LF- 

Gas 
ANSI/UL  651  Schedule  40  and  80  PVC 

Conduit 
ANSI/UL  651A  Type  EB  and  A  Rigid  PVC 

Conduit  and  HDPE  Conduit 
UL  664  Commercial  Dry-Cleaning  Machines 

(Type  IV) 
<'>ANSI/UL  674  Electric  Motors  and 
Generators  for  Use  in  Hazardous  Locations, 
Class  I,  Groups  C  and  D,  Class  II,  Groups 
E,  F,  and  G 
ANSI/UL  676  Underwater  Lighting  Fixtures 
<') ANSI/UL  698  Industrial  Control 
Equipment  for  Use  in  Hazardous 
(Classified)  Locations 
ANSI/UL  705  Power  Ventilators 
UL  710  Exhaust  Hoods  for  Commercial 

Cooking  Equipment 
ANSI/UL  711  Rating  and  Fire  Testing  of  Fire 

Extinguishers 
ANSI/UL  719  Nonmetallic  Sheathes  Cables 
ANSI/UL  726  Oil-Fired  Boiler  Assemblies 
ANSI/UL  727  Oil-Fired  Central  Furnaces 
ANSI/UL  729  Oil-Fired  Floor  Furnaces 
ANSI/UL  730  Oil-Fired  Wall  Furnaces 
ANSI/UL  731  Oil-Fired  Unit  Heaters 
ANSI/UL  732  Oil-Fired  Storage  Tank  Water 

Heaters 
UL  733  Oil-Fired  Air  Heaters  and  Direct- 
Fired  Heaters 
UL  745-1  Portable  Electric  Tools 
UL  745-2-1  Particular  Requirements  of  Drills 
UL  745-2-2  Particular  Requirements  for 

Screwdrivers  and  Impact  Wrenches 
UL  745-2-3  Particular  Requirements  for 

Grinders,  Polishers,  and  Disk-Type  Sanders 
UL  745-2-4  Particular  Requirements  for 

Sanders 
UL  745-2-5  Particular  Requirements  for 

Circular  Saws  and  Circular  Knives 
UL  745-2-6  Particular  Requirements  for 

Hanunera 
UL  745-2-8  Particular  Requirements  for 

Shears  and  Nibblers 
UL  745-2-9  Particular  Requirements  for 
Tappers 


^  745-2-11  Particular  Requirements  for 

Reciprocating  Saws 
pL  74S-2-12  Particular  Requirements  for 

Concrete  Vibrators 
1 JL  745-2-14  Particular  Requirements  for 

Planers 
^  745-2-17  Particular  Requirements  for 

Routers  and  Trinuners 
1  JL  745-2-30  Particular  Requirements  for 

Staplers 
1  JL  745-2-31  Particular  Requirements  for 

Diamond  Core  Drills 
JL  745-2-32  Particular  Requirements  for 

Magnetic  Drill  Presses 
JL  745-2-33  Particular  Requirements  for 

Portable  Handsaws 
JL  745-2-34  Particular  Requirements  for 

Strapping  Tools 
JL  745-2-35  Particular  Requirements  for 

Drain  Cleaners 
JL  745-2-36  Particular  Requirements  for 

Hand  Motor  Tools 
JL  745-2-37  Particular  Requirements  for 

Plate  Jointers 
\NSI/UL  746C  Polymeric  Materials— Use  in 

Electrical  Equipment  Evaluations 
\NSI/UL  749  Household  (Electric] 

Dishwashers 
\NSI/UL  751  Vending  Machines 
%NSIAJL  756  Coin  and  Currency  Changers 

and  Actuators 
UL  763  Motor-Operated  Commercial  Food 

Preparing  Machines 
IU4SI/UL  773  Plug-In,  Locking  Type 

Photocontrols  for  Use  with  Area  Lighting 
ANSI/UL  773A  Nonindustrial  Photoelectric 

Switches  for  Lighting  Control 
UL  775  Graphic  Arts  Equipment 
^SIAJL  778  Motor-Operated  Water  Pumps 
i»ANSIAJL  781  Portable  Electric  Lighting 

Units  for  Use  in  Hazardous  (Classified) 

Locations 
UL  795  Commercial-Industrial  Gas-Heating 

Equipment 
ANSI/UL  796  Electrical  Printed-Wiring 

Boards 

ANSI/UL  797  Electrical  Metallic  Tubing 
UL  810  Capacitors 

ANSI/UL  813  Conmiercial  Audio  Equipment 
ANSI/UL  814  Gas-Tube-Sign  and  Ignition 

Cable 
ANSI/UL  817  Cord  Sets  and  Power-Supply 

Cords 
<»ANSI/UL  823  Electric  Heaters  for  Use  in 

Hazardous  (Classified]  Locations 
ANSI/UL  826  Household  Electric  Clocks 
ANSI/UL  827  Central-Stations  for  Watchman. 

Fire-Alarm,  and  Supervisory  Services 
ANSI/UL  834  Electric  Heating,  Water  Supply, 

and  Power  Boilers 
ANSI/UL  842  Valves  for  Flammable  Liquids 
(»ANSI/UL  844  Electric  Lighting  Fixtures  for 

Use  in  Hazardous  (Classified)  Locations 
ANSI/UL  845  Motor  Control  Centers 
ANSI/UL  854  Service-Entrance  Cables 
ANSI/UL  857  Electric  Busways  and 

Associated  Fittings 
ANSI/UL  858  Household  Electric  Ranges 
UL  858A  Safety-Related  Solid-SUte  Controls 

for  Household  Electric  Ranges 
ANSI/UL  859  Electrical  Personal  Grooming 

Appliances 
ANSI/UL  863  Time-Indicating  and— 

Recording  Appliances 
ANSI/UL  864  Control  Units  for  Fire- 
Protective  Signaling  Systems 


ANSI/UL  867  Electrostatic  Air  Cleaners 
ANSI/UL  873  (Electrical)  Temperature- 
Indicating  and  Regulating  Equipment 
ANSI/UL  875  Electric  Dry  Bath  Heaters 
<»ANSI/UL  877  Circuit  Breakers  and  Circuit- 
Breaker  Enclosures  for  Use  in  Hazardous 
(Qassified)  Locations 
ANSI/UL  879  Electrode  Receptacles  for  Gas- 
Tube  Signs 
ANSI/UL  883  Fan-Coil  Units  and  Room  Fan- 
Heater  Units 
ANSI/UL  884  Underfloor  Raceways  and 

Fittings 
(»ANSI/UL  886  Outlet  Boxes  and  Fittings  for 

Use  in  Hazardous  (Classified)  Locations 
ANSI/UL  891  Dead-Front  Electrical 

Switchboards 
(■>ANSI/UL  894  Switches  for  Use  in 
Hazardous  (Classified)  Locations 
ANSI/UL  900  Test  Performance  of  Air-Filter 

Units 
ANSI/UL  910  Test  Method  for  Fire  and 
Smoke  Characteristics  of  Electrical  and 
Optical-Fiber  Cables  Used  in  Air  Handling 
Spaces 
ANSI/UL  913  Intrinsically  Safe  Apparatus 
and  Associated  Apparatus  for  Use  in  Class 
I,  n,  and  ni.  Division  1,  Hazardous 
Locations 
ANSI/UL  916  Energy  Management 

Equipment 
ANSI/UL  917  Clock-Operated  Switches 
ANSI/UL  921  Commercial  Electric 

Dishwashers 
ANSI/UL  923  Microwave  Cooking 

Appliances 
ANSI/UL  924  Emergency  Lighting  and  Power 

Equipment 
ANSI/UL  935  Fluorescent-Lamp  Ballasts 
ANSI/UL  943  Ground-Fault  Circuit 

Interrupters 
ANSI/UL  961  Hobby  and  Sports  Equipment 
ANSI/UL  964  Electrically  Heated  Bedding 
ANSI/UL  969  Marking  and  Labeling  Systems 
ANSI/UL  977  Fuse  Power-Circuit  Devices 
ANSI/UL  982  Motor-Operated  Household 

Food  Preparing  Machines 
ANSI/UL  983  Surveillance  Camera  Units 
ANSI/UL  984  Hermetic  Refrigerant  Motor- 
Compressors 
ANSI/UL  987  Stationary  and  Fixed  Electric 

Tools 
UL  991  Safety-Related  Controls  Employing 

Solid-State  Devices 
ANSI/UL  998  Humidifiers 
<')ANSI/UL  1002  Electrically  Operated  Valves 
for  Use  in  Hazardous  (Classified)  Locations 
ANSI/UL  1004  Electric  Motors 
ANSI/UL  1005  Electric  Flatirons 
ANSI/UL  1008  Automatic  Transfer  Switches 
ANSI/UL  1012  Power  Supplies 
ANSI/UL  1017  Vacuum  Cleaner  Machines 

and  Blower  Cleaners 
ANSI/UL  1020  Thermal  Cutoffs  for  Use  in 
Electrical  Appliances  and  Components 
UL  1022  Line  Isolated  Monitors 
ANSI/UL  1026  Electric  Household  Cooking 

and  Food  Serving  Appliances 
ANSI/UL  1028  [Electric]  Hair-Clipping  and 

Shaving  Appliances 
ANSI/UL  1029  High-Intensity  Discharge 

Lamp  Ballasts 
ANSI/UL  1030  Sheathed  Heating  ElemenU 
ANSI/UL  1037  Antithefl  Alarms  and  Devices 
ANSI/UL  1042  Electric  Baseboard  Heating 
Equipment 


ANSI/UL  1047  Isolated  Power  Systems 

Equipment 
ANSI/UL  1054  Special-Use  Switches 
UL  1059  [Electrical)  Terminal  Blocks 
ANSI/UL  1063  Machine-Tool  Wires  and 

Cables 
ANSI/UL  1066  Low-Voltage  AC  or  DC  Power 

Circuit  Breakers  Used  in  Enclosures 
ANSI/UL  1069  HospiUl  Signaling  and  Nurse- 
Call  System 
ANSI/UL  1072  Medium- Voltage  Power 

Cables 
UL  1075  Gas  Fired  Cooling  Appliances  for 

Recreational  Vehicles 
ANSI/UL  1076  Proprietary  Burglar  Alarm 

Units  and  Systems 
ANSI/UL  1077  Supplementary  Protectors  for 
Use  in  Electrical  Equipment 

ANSI/UL  1081  (Electric]  Swimming  Pool 
Pumps,  Filters,  and  Chlorinators 

ANSI/UL  1082  Household  Electric  Coffee 
Makers  and  Brewing-Type  Appliances 

ANSI/UL  1083  Household  Electric  Skillets 
and  Frying-Type  Appliances 

ANSI/UL  1086  Household  Trash  Compactors 

ANSI/UL  1097  Double  Insulation  Systems  for 
Use  in  Electrical  Equipment 

<'>ANSI/UL  1203  Explosion-Proof  and  Dust- 
Ignition-Proof  Electrical  Equipment  for  Use 
in  Hazardous  (Classified)  Locations 

UL  1206  Electrical  Commercial  Clothes- 
Washing  Equipment 

ANSI/UL  1207  Sewage  Pumps  for  Use  in 
Hazardous  (Class  I  only)  (Classified) 
Locations 

ANSI/UL  1230  Amateur  Movie  LigbU 

ANSI/UL  1236  Electric  Battery  Chargers 

ANSI/UL  1238  Control  Equipment  for  Use 
with  Flammable  Liquid  Dispensing 
Devices 

UL  1240  Electric  Conmiercial  Qothes-Drying 
Equipment 

UL  1244  Electrical  and  Electronic  Measuring 
and  Testing  Equipment 

ANSI/UL  1261  Electric  Water  Heaters  for 
Pools  and  Tubs 

ANSI/UL  1262  Laboratory  Equipment  * 

ANSI/UL  1270  Radio  Receivers,  Audio 
Systems,  and  Accessories 

ANSI/UL  1277  Electrical  Power  and  Control 
Tray  Cables  wi^  Optional  Optical-Fiber 
Members 

ANSI/UL  1278  Movable  and  Wall-  or  Ceiling- 
Hung  Electric  Room  Heaters 

ANSI/UL  1286  Office  Furnishings 

ANSI/UL  1310  Direct  Plug-In  Transfonner 
UniU 

ANSI/UL  1313  NonmeUUic  Safety  Cans  for 
Petroleum  Products 

ANSI/UL  1316Glass-Piber-Reinforced  Plastic 
Underground  Storage  T^ks  for  Petroleum 
Products  \ 

UL  1323  Scaffold  Hoists     -  ■ 

ANSI/UL  1409  Low-VolUge  Video  Products 
Without  Cathode-Ray-Tube  Displays 

ANSI/UL  14:10  Television  Receivers  and 
High-Voltage  Video  Products 

ANSI/UL  1411  Transformers  and  Motor 
Transformers  for  Use  in  Audio-,  Radio-, 
and  Television-Type  Appliances 

ANSI/UL  1413  High- Voltage  Components  for 
Television-Type  Appliances 

ANSI/UL  1414  Across-the-Line,  Antenna- 
Coupling,  and  Line-By-Pass  Capacitors  for 
Radio-  and  Television-Type  Appliances 
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ANSIAJL  1416  Overcurrent  and 
Overtemperature  Protectors  for  Radio-  and 
Television-Type  Appliances 
ANSI/UL  1417  Special  Fuses  for  Radio-  and 

Television-Type  Appliances 
ANSI/UL  1418  Implosion-Protected  Cathode- 
Ray  Tubes  for  Television-Type  Appliances 
ANSI/UL  1424  Cables  for  Power-Limited 

Alarm  Circuits 
ANSI/UL  1433  Control  Centers  for  Changing 

Message  Type  Electric  Signs 
ANSI/LT.  1436  Outlet  Circuit  Testers  and 

Similar  Indicating  Devices 
UL  1437  Electrical  Analog  Instruments — 

Panel  Board  Types 
ANSI/UL  1438  Household  Electric  Drip-Type 

Coffee  Makers 
ANSI/UL  1445  Electric  Water  Bed  Heaters 
ANSI/UL  1446  Systems  of  Insulating 

Materials — General 
ANSI/UL  1447  Electric  Lawn  Mowers 
ANSI/UL  1448  Electric  Hedge  Trimmers 
UL  1449  Transient  Voltage  Surge 

Suppressors 
ANSI/UL  1450  Motor-Operated  Air 
Compressors,  Vacuum  Pumps  and  Painting 
Equipment 
ANSI/UL  1453  Electric  Booster  and 

Commercial  Storage  Tank  Water  Heaters 
UL  1459  Telephone  Equipment 
ANSI/UL  1480  Speakers  for  Fire  Protective 

Signaling  Systems 
ANSI/UL  1481  Power  Supplies  for  Fire 

Protective  Signaling  Systems 
ANSI/UL  1492  Audio- Video  Products  and 

Accessories 
ANSI/UL  1557  Electrically  Isolated 

Semiconductor  Devices 
UL  1558  Metal-Enclosed  Low-Voltage  Power 

Grcuit  Breaker  Switchgear 
ANSI/UL  1559  Insect-Control  Equipment, 

Electrocution  Type 
ANSI/UL  1561  Large  General  Purpose 

transformers 
UL  1562  Transformers,  Distribution,  Dry- 
Type— Over  600  Volts 
ANSI/UL  1563  Electric  Hot  Tubs,  Spas,  and 

Associated  Equipment 
ANSI/UL  1564  Industrial  Battery  Chargers 
ANSI/UL  1565  Wire  Positioning  Devices 
UL  1567  Receptacles  and  Switches  for  Use 

With  Aluminum  Wire 
ANSI/UL  1569  Metal-Clad  Cables 
ANSI/UL  1570  Fluorescent  Lighting  Fixtures 
ANSI/UL  1571  Incandescent  Lighting 

Fixtures 
ANSI/UL  1572  High  Intensity  Discharge 

Lighting  Fixtures 
ANSI/UL  1573  Stage  and  Studio  Lighting 

Units 
ANSI/UL  1574  Track  Ughting  Systems 
ANSI/UL  1577  Optical  Isolators 
ANSI/UL  1581  Reference  Standard  for 
Electrical  Wires,  Cables,  and  Flexible 
Cords 
ANSI/UL  1585  Class  2  and  Class  3 

Transformers 
ANSI/UL  1594  Sewing  and  Cutting  Machines 
1  UL  1604  Electrical  Equipment  for  Use  in 
Class  I  and  n.  Division  2,  and  Class  III 
Hazardous  (Classified)  Locations 
ANSI/UL  1610  Central-Station  Burglar-Alarm 

Units 
ANSI/UL  1638  Visual  Signaling  Appliances 
UL  1640  Portable  Power  Distribution  Units 
ANSI/UL  1647  Motor-Operated  Massage  and 
Exercise  Machines 


UL  1660  Liquid-Tight  Flexible  Nonmetallic 

Conduit 
ANSI/UL  1662  Electric  Chain  Saws 
/VNSI/UL  1664  Immersion-Detection  Circuit- 
Interrupters 
ANSI/UL  1666  Standard  Test  for  Flame 
Propagation  Height  of  Electrical  and 
Optical-Fiber  Cables  Installed  Vertically  in 
Shafts 
ANSI/UL  1673  Electric  Space  Heating  Cables 
ANSI/UL  1676  Discharge  Path  Resistors 
ANSI/UL  1690  Date-Processing  Cables 
ANSI/UL  1711  Amplifiers  for  Fire  Protective 

Signaling  Systems 
ANSI/UL  1727  Commercial  Electric  Personal 

Grooming  Appliances 
UL  1738  Venting  Systems  for  Gas-Burning 

Appliances,  Categories  n.  III,  and  IV 
ANSI/UL  1778  UnintemipUble  Power 

Supply  Equipment 
UL  1795  Hydromassage  Bathtubs 
UL  1812  Ducted  Heat  Recovery  Ventilators 
UL  1815  Nonducted  Heat  Recovery 

Ventilators 
ANSI/UL  1876  Isolating  Signal  and  Feedback 
Transformers  for  Use  in  Electronic 
Equipment 
ANSI/UL  1917  Solid-State  Fan  Speed 

Controls 
ANSI/UL  1950  Information  Technology 
Equipment  Including  Electrical  Business 
Equipment 
UL  1993  Self-Ballasted  Lamps  and  Lamp 

Adapters 
UL  1994  Low-Level  Path  Marking  and 

Lighting  Systems 
UL  1995  Heating  and  Cooling  Equipment 
ANSI/UL  1996  Duct  Heaters 
UL  2021  Fixed  and  Location-Dedicated 

Electric  Room  Heaters 
ANSI/UL  2044  Commercial  Closed  Circuit 

Television  Equipment 
ANSI/UL  2097  Double  Insulation  Systems  for 

Use  in  Electronic  Equipment 
UL  2601-1  Medical  Electrical  Equipment, 
Part  1:  General  Requirements  for  Safety 
UL  3044  Surveillance  Closed  Circuit 

Television  Equipment 
UL  3101-1  Electrical  Equipment  for 

Laboratory  Use;  Part  1:  General 
UL  3111-1  Electrical  Measuring  and  Test 

Equipment,  Part  1:  General 
ANSI/UL  6500  Audio/Visual  and  Musical 
Instrument  Apparatus  for  Household, 
Commercial,  and  Similar  General  Use 
UL  8730-1  Electrical  Controls  for  Household 

and  Similar  Use;  Part  1:  General 
UL  8730-2-4  Automatic  Electrical  Controls 
for  Household  and  Similar  Use;  Part  2: 
Particular  Requirements  for  Thermal  Motor 
Protectors  for  Motor  Compressors  or 
Hermetic  and  Semi-Hermetic  Type 
UL  8730-2-7  Automatic  Electrical  Controls 
for  Household  and  Similar  Use;  Part  2: 
Particular  Requirements  for  Timers  and 
Time  Switches 
UL  8730-2-8  Automatic  Electrical  Controls 
for  Household  and  Similar  Use;  Part  2: 
Particular  Requirements  for  Electrically 
Operated  Water  Valves 
'  Testing  and  certification  of  products  under 
this  test  standard  is  limited  to  Class  I 
locations.  See  also  general  note  and 
condition  for  hazardous  location  testing. 
Note  1— All  safety  testing  for  Class  I 
locations  is  limited  to  recognized  ITSNA 


sites  properly  pre-qualified  by  ITSNA.  See 
"Limitations." 

Note  2 — ^Testing  and  certification  of  gas 
operated  equipment  is  limited  to  equipment 
for  use  with  "liquefied  petroleum  gas." 

The  designations  and  titles  of  the 
above  test  standards  were  current  at  the 
time  of  the  preparation  of  this  notice. 
They  may  differ  from  those  that  OSHA 
used  in  the  original  recognition  of  the 
test  standards  pubUshed  in  the  Federal 
Register,  hi  addition,  OSHA  had 
recognized  ITSNA  for  ASTM  El  52. 
ASTM  El  63,  and  a  few  other  standards 
that  the  standards  organization  has 
withdravra  or  replaced.  ITSNA  has 
substituted  alternative  standards  where 
possible,  and  these  are  listed  above. 

In  their  report  on  the  recognitions,  the 
NRTL  Program  staff  recommended 
certain  limitations  on  intrinsic  testing 
that  will  apply  to  all  hazardous  location 
testing.  These  limitations  are  described 
partly  in  the  note  above  and  more  fully 
under  Limitations  below.  These 
limitations  will  apply  to  the  renewal  of 
recognition  of  the  above  test  standards. 

Expansion  of  NRTL  Recognition 

Expansion  of  Recognition — Additional 
Facilities 

ITSNA  requests  recognition  of  the  4 
additional  sites  Usted  above.  OSHA's 
recognition  of  the  Los  Angeles, 
MinneapoUs,  and  Totowa  sites  will  be 
limited  to  performing  testing  to  the  test 
standards  for  which  the  site  has  the 
proper  capabiUty  and  control  programs. 
In  addition,  OSHA  will  not  recognize 
these  three  sites  for  authorizing 
certifications  imder  the  NRTL  Program. 
OSHA  intends  to  recognize  the  Madison 
site  for  performing  testing  to  a  limited 
number  of  test  standards,  but  also  for 
authorizing  the  "WHI"  certifications 
under  the  Program.  However,  as 
previously  noted,  OSHA  intends  to 
impose  certain  limitations  on  the  testing 
that  can  be  performed  at  ITSNA's  sites, 
and  in  general,  to  the  testing  permitted 
under  some  of  the  test  standards.  The 
expansion  will  also  permit  ITSNA  to 
conduct  activities  that  meet  the  criteria 
of  the  specific  programs  for  which 
ITSNA  seeks  recognition. 

Expansion  of  Recognition — Additional 
Test  Standards 

ITSNA  seeks  recognition  for  testing 
and  certification  of  products  to 
demonstrate  comphance  with  the 
following  112  test  standards,  and  OSHA 
has  determined  the  standards  are 
appropriate,  as  prescribed  by  29  CFR 
1910.7(c).  OSHA  recognition  of  any 
NRTL  for  a  particular  test  standard  is 
limited  to  products  for  which  OSHA 
standards  require  third  party  testing  and 
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I  Brtification  before  use  in  the 
\  rarkplace. 

s|aNSI/IEEE  C37.013  AC  High-Voltage 

Generator  Circuit  Breakers  Rated  on  a 

Symmetrical  Current  Basis 
^ANSI  C37.17  Trip  Devices  for  AC  and 

General  Purpose  DC  Low-Voltage  Power 

Circuit  Breakers 
ANSI/IEEE  C37.18  Enclosed  Field  Discharge 

Circuit  Breakers  for  Rotating  Electric 

Machinery 

ANSI/IEEE  C37.21  Control  Switchboards 
^ANSI/IEEE  C37.29  Low-Voltage  AC  Power 

Circuit  Protectors  Used  in  Enclosures 
MNSI/IEEE  C37.38  Gas-Insulated,  Metal- 
Enclosed  Disconnecting,  Interrupter  and 

Grounding  Switches 
'  ANSI  Q7.46  Power  Fuses  and  Fuse 

Disconnecting  Switches 
<  ANSI  C37.50  Low-Voltage  AC  Power  Circuit 

Breakers  Used  in  Enclosures — ^Test 

Procedures 
■  ANSI  C37.51  Metal-Enclosed  Low-Voltage 

AC  Power  Circuit-Breaker  Switchgear 

Assemblies — Conformance  Test  Procedures 
ANSI  C37.55  Metel-Clad  Switchgear 

Assemblies — Conformance  Test  Procedures 
ANSI  C37.57  MeUl-Enclosed  Interrupter 

Switchgear  Assemblies— Conformance 

Testing 
ANSI/IEEE  C37.90  Relays  and  Relay 

Systems  Associated  with  Electric  Power 

Apparatus 
ANSI  C37.121  Unit  SubsUtions— 

Requirements 
'ANSI/IEEE  C57.12.00  Distribution,  Power 

and  Regulating  Transformers — General 

Requirements 
I  ANSI/IEEE  C57.13  Instrument 

Transformers — Requirements 
I  ANSI/IEEE  C57.13.2  Instrument 

Transformers — Conformance  Test 

Procedures 
'ANSI/IEEE  C62.ll  MeUl-Qxide  Surge 

Arresters  for  AC  Power  Circuits 
KNSI  K61.1  Storage  and  Handling  of 

Anhydrous  Ammonia  (OGA  G-2.1) 
\NSI/ISA  S82.01  Electrical  and  Electronic 

Test,  Measuring,  Control  and  Related 

Equipment:  General  Requirements 
M»ISI/ISA  S82.03  Electrical  and  Electronic 

Process  Measuring  and  Control  Equipment 
f^SI  Z21.24  MeUl  Connectors  for  Gas 

Appliances 
KSSl  Z21.44  Gas-Fired  Gravity  and  Fan-Type 

Direct  Vent  Wall  Furnaces 
^NS1  Z21.50  Vented  Decorative  Gas 

Appliances 
\NSI  Z21.57  Recreational  Vehicle  Cooking 

Gas  Appliances 
\NSI  Z2 1 .  58  Outdoor  Cooking  Gas 

Appliances 
\NSI  Z21.60  Decorative  Gas  Appliances  for 

Installation  in  Solid-Fuel  Burning 

Fireplaces 
\NSI  Z21.72  Portable  Camp  Cook  Stoves  for 

Use  With  Propane  Gas 
ANSI  Z83.6  Gas-Fired  Infrared  Heaters 
ANSI  Z83.7  Gas-Fired  Construction  Heater 
UL  5A  Nonmetailic  Surface  Raceways  and 

Fittings 

ANSI/UL  8  Foam  Fire  Extinguishers 
ANSI/UL  123  Oxy-Fuel  Gas  Torches 
ANSI/UL  180  Liquid-Level  Indicating  Gauges 

and  Tank-Filling  Signals  for  Petroleum 

Products 


ANSI/UL  217  Single  and  Multiple  Station 

Smoke  Detectors 
UL  218  Fire  Pump  Controllers 
UL  228  Door  Closers-Holders,  and  Integral 

Smoke  Detectors 
ANSI/UL  234  Low  Voltage  Lighting  Fixtures 

for  Use  in  Recreational  Vehicles 
ANSI/UL  248-1  Low- Voltage  Fuses-^art  1: 

General  Requirements 
ANSI/UL  248-2  Ix)w-Voltage  Fuses— Part  2: 

Class  C  Fuses 
ANSI/UL  248-3  Low-Voltage  Fuses— Part  3: 

Class  CA  and  CB  Fuses 
ANSI/UL  248-4  Low-Voltage  Fuses— Part  4: 

Class  CC  Fuses 
ANSI/UL  248-5  Low-Voltage  Fuses— Part  5: 

Class  G  Fuses 
ANSI/UL  248-«  Low- Voltage  Fuses-^art  6: 

Class  H  Non-Renewable  Fuses 
ANSI/UL  248-7  Low-Voltage  Fuses— Part  7: 

Class  H  Renewable  Fuses 
ANSI/UL  248-8  Low- Voltage  Fuses— Part  8: 

Class )  Fuses 
ANSI/UL  248-9  Low- Voltage  Fuses— Part  9; 

Class  K  Fuses 
ANSI/UL  248-10  Low-Voltage  Fuses— Part 

10:  Class  L  Fuses 
ANSI/UL  248-11  Low- Voltage  Fuses— Part 

11:  Plug  Fuses 
ANSI/UL  248-12  Low-Voltage  Fuses— Part 

12:  Class  R  Fuses 
ANSI/UL  248-13  Low- Voltage  Fuses— Part 

13:  Semiconductor  Fuses 
ANSI/UL  248-14  Low-Voltage  Fuses— Part 

14:  Supplemental  Fuses 
ANSI/UL  248-15  Low- Voltage  Fuse8-^>art 

15:  Class  T  Fuses 
ANSI/UL  248-16  Low-Voltage  Fuses— Part 

16:  Test  Limiters 
ANSI/NEMA  250  Enclosures  for  Electrical 

Equipment 
UL  252A  Compressed  Gas  Regulator 

Accessories 
UL  300  Fire  Testing  of  Fire  Extinguishing 

Systems  for  Protection  of  Restaurant 

Cooking  Areas 
UL  307B  Gas  Burning  Heating  Appliances  for 

Manufactiired  Homes  and  Recreational 

Vehicles 
ANSI/UL  391  Solid-Fuel  and  Combination- 
Fuel  Control  and  Supplementary  Furnaces 
ANSI/UL  588  Christmas-Tree  and  Decorative- 
Lighting  OutfiU 
UL  635  Insulating  Bushings 
ANSI/UL  668  Hose  Valves  For  Fire 

Protection  Service 
ANSI/UL  696  Electric  Toys 
ANSI/UL  697  Toy  Transformers 
UL762  Power  Ventilators  for  Restaurant 

Appliances 
ANSI/UL  783  Electric  Flashlighta  and 

Lanterns  for  Use  in  Hazardous  (Class  I 

only)  (Classified)  Locations 
UL  791  Residential  Incineratora 
ANSI/UL  870  Wireways,  Auxiliary  Gutters, 

and  Associated  Fittings 
UL  962  Household  and  Commercial 

Furnishings 
ANSI/UL  1018  Electric  Aquarium  Equipment 
ANSI/UL  1023  Household  Burglar-Alarm 

System  Units 
ANSI/UL  1090  Electric  Snow  Movers 
ANSI/UL  1247  Diesel  Engines  for  Driving 

Centrifugal  Fire  Pumps 
UL  1248  Engine-Generator  Assemblies  for 

Use  in  Recreational  Vehicles 


ANSI/UL  1283  Electromagnetic-Interference 

Filter 
UL  1363  Relocatable  Power  Taps 
ANSI/UL  1419  Professional  Video  and  Audio 

Equipment 
ANSI/UL  1431  Personal  Hygiene  and  Health 

Care  Appliances 
ANSI/UL  1472  Solid-State  Dimming  Controls 
ANSI/UL  1482  Solid  Fuel  Room  Type 

Heaters 
ANSI/UL  1484  Residential  Gas  Detectora 
ANSI/UL  1635  Digital  Burglar  Alarm 

Communicator  System  Units 
ANSI/UL  1651  Optical  Fiber  Cable 
UL  1693  Electric  Radiant  Heating  Panels  and 

Heating  Panel  Sets 
UL  1694  Testa  for  Flammability  of  Small 

Polymeric  Component 
ANSI/UL  1703  Flat  Plate  Photovoltaic 

Modules  and  Panels 
ANSI/UL  1740  Industrial  RoboU  and  Robotic 

Equipment 
ANSI/UL  1773  Termination  Boxes 
ANSI/UL  1776  High-Pressure  Cleaning 

Machines 
ANSI/UL  1786  Nightlighte 
UL  1821  Thermoplastic  Sprinkler  Pipe  and 

Fittings  for  Fire  Protection 
UL  1838  Low  Voltage  Landscape  Lighting 

Systems 
UL  1863  Conmiunication  Circuit  Accessories 
ANSI/UL  1889  Commercial  Filters  for 

Cooking  Oil 
UL  1951  Electric  Plumbing  Accessories 
ANSI/UL  1963  Refrigerant  Recovery/ 

Recycling  Equipment 
ANSI/UL  1971  Signaling  Devices  for  the 

Hearing  Impaired 
UL  1977  Component  Connectors  for  Use  in 

Data,  Signal,  Control  and  Power 

Applications 
ANSI/UL  1981  Central  Station  Automation 

Systems 
UL  2024  Optical  Fiber  Cable  Raceway 
UL  2034  Single  and  Multiple  Station  Carlmn 

Monoxide  Detectors 
ANSI/UL  2083  Halon  1301  Recovery/ 

Recycling  Equipment 
ANSI/UL  2096  Commercial/Industrial  Gas 

and/or  Gas  Fired  Heating  Assemblies  with 

Emission  Reduction  Equipment 
UL  2106  Field  Erected  Boiler  Assemblies 
ANSI/UL  2157  Electric  Clothes  Washing 

Machines  and  Extractora 
ANSI/UL  2158  Electric  Clothes  Dryen 
UL  2250  Instrumentation  Tray  Cable 
(M  FMRC  3600  Electrical  Equipment  for  Use 

in  Hazardous  (Classified)  Locations, 

General  Requirements 
OFMRC  3610  Intrinsically  Safe  Apparatus 

and  Associated  Apparatus  for  Use  in  Class 

I,  n  and  in.  Division  1  Hazardous 

(Classified)  Locations 
(MFMRC  3611  Electrical  Equipment  for  Use 

in  Class  I,  Division  2;  Class  II,  Division  2; 

and  Class  III,  Division  1  and  2  Hazardous 

Locations 
FMRC  3615  Explosionproof  Electrical 

Equipment,  General  Requirements 
UL  8730-2-3  Automatic  Electrical  Controls 

for  Household  and  Similar  Use;  Part  2: 

Particular  Requirements  for  Thermal  Motor 

Protectors  for  Ballasts  for  Tubular 

Fluorescent  Lamps 

(M  Testing  and  certification  of  producU 
under  this  test  standard  is  limited  to  Class  I 
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locations.  See  also  general  note  and 
condition  for  hazardous  location  testing. 

(2)  These  standards  are  approved  for 
equipment  or  materials  intended  for  use  in 
commercial  and  industrial  power  system 
applications.  These  standards  are  not 
approved  for  equipment  or  materials 
intended  for  use  in  installations  that  are 
excluded  by  the  provisions  of  Subpart  S  in 
29  CFR 1910,  in  particular  Section 
1910.302(b)(2). 

Note  1 — All  safety  testing  for  Class  I 
locations  is  limited  to  recognized  ITSNA 
sites  properly  pre-qualified  by  ITSNA.  See 
"Limitations." 

Note  2 — ^Testing  and  certification  of  gas 
operated  equipment  is  limited  to  equipment 
for  use  with  "liquefied  petroleum  gas." 

As  previously  noted,  in  their 
recommendation  on  the  recognitions, 
the  NRTL  Program  staff  recommended 
certain  limitations  on  intrinsic  testing, 
partly  described  in  the  note  above  and 
more  fully  under  Limitations  below. 
These  limitations  will  also  apply  to  the 
expansion  of  recognition  for  the  above 
additional  test  standards. 

Expansion  of  Recognition — Progmms 
and  Procedures 

ITSNA  has  appUed  to  use  the 
following  supplemental  programs  and 
procedures,  based  upon  the  criteria 
detailed  in  the  March  9, 1995  Federal 
Register  notice  (60  FR  12980,  3/9/95). 
This  notice  lists.nine  (9)  programs  and 
procedures  (collectively,  programs), 
eight  of  which  an  NRTL  may  use  to 
control  and  audit,  but  not  actually  to 
generate,  the  data  relied  upon  for 
product  certification.  An  NRTL's  initial 
recognition  will  always  include  the  first 
or  basic  program,  which  requires  that  all 
product  testing  and  evaluation  be 
performed  in-house  by  the  NRTL  that 
will  certify  the  product.  The  on-site 
review  report  indicates  that  ITSNA 
appears  to  meet  the  criteria  for  use  of  all 
the  following  supplemental  programs 
and  procedures,  for  which  it  has 
applied: 

1.  Program  2:  Acceptance  of  testing 
data  from  independent  organizations, 
other  than  NRTLs. 

2.  Program  3:  Acceptance  of  product 
evaluations  from  independent 
organizations,  other  than  NRTLs. 

3.  Program  4:  Acceptance  of 
witnessed  testing  data. 

4.  Program  5:  Acceptance  of  testing 
data  from  non-independent 
organizations. 

5.  Program  6:  Acceptance  of 
evaluation  data  from  non-independent 
organizations  (requiring  NRTL  review 
prior  to  marketing). 

6.  Program  7:  Acceptance  of 
continued  certification  following  minor 
modifications  by  the  client. 

7.  Program  8:  Acceptance  of  product 
evaluations  from  organizations  that 


function  as  part  of  the  International 
Electrotechnical  Conunission 
Certification  Body  (lEC-CB)  Scheme. 

8.  Program  9:  Acceptance  of  services 
other  than  testing  or  evaluation 
performed  by  subcontractors  or  agents. 

Impacts  on  ITSNA  Independence 

Section  1910.7(b)(3)  requires  that  the 
NRTL  be  completely  independent  of 
employers  subject  to  the  tested 
equipment  requirements,  and  of  any 
manufactiuers  or  vendors  of  equipment 
or  materials  ("products"]  being  tested 
for  these  piuposes.  In  complying  with 
this  requirement,  an  NRTL  must  not  be 
affihated  with  manufacttuers  or  vendors 
("suppliers")  of  the  products  the  NRTL 
may  test  and  certify. 

According  to  the  on-site  review  report 
for  the  Cortland  facilities,  ITSNA 
cturently  owns  Design  Engineering,  a 
manufacturer  of  laboratory  test 
equipment.  If  ITSNA  were  to  certify  the 
type  of  products  manufactiu^d  or  sold 
by  Design  Engineering,  then  ITSNA 
would  not  meet  the  requirement  in  29 
CFR  1910.7  for  complete  independence. 
Also,  FTSNA's  apparent  parent  company 
is  Intertek  Testing  Services,  Ltd. 
(ITSLtd).  If  ITSNA  were  to  certify  a  type 
of  product  for  an  entity  owned  by 
ITSLtd.  and  that  entity  is  also  a  supplier 
of  that  type  of  product,  then  ITSNA 
would  not  be  "completely 
independent."  The  NRTL  Program  staff 
beheves  that  such  situations  can  occur 
due  to  the  large  number  of  products  for 
which  OSHA  has  recognized  ITSNA  and 
the  possible  ourent  or  future  interests 
of  ITSLtd.  Although  ITSNA  may  not 
directly  own  or  be  owned  by  such  an 
entity,  both  are  fully  within  the  same 
organization.  Mere  legal  separation  of 
the  entities  does  not  suffice  for  purposes 
of  meeting  the  requirement  for  complete 
independence. 

Conditions 

Due  to  the  foregoing,  OSHA  intends  to 
impose  the  following  condition  on  the 
renewal  and  expansion  of  recognition  of 
ITSNA  to  mitigate  or  eliminate 
situations  that  will  cause  it  to  fail  to 
meet  the  independence  requirement  of 
29  CFR  1910.7.  This  condition  applies 
solely  to  rrSNA's  operations  as  an 
NRTL,  and  will  be  in  addition  to  any 
other  condition  that  OSHA  normally 
imposes  in  its  recognition  of  an 
organization  as  an  NRTL. 

rrSNA  may  not  test  and  certify  any 
products  for  a  client  that  is  a 
manufacturer  or  vendor,  and  that  is 
either  owned  in  excess  of  2%  by  ITSLtd, 
or  affiliated  organizationally  with 
ITSNA,  including  Design  Engineering. 


Limitations 

The  following  limitations  will  apply 
solely  to  ITSNA 's  operations  as  an 
NRTL. 

1.  ITSNA  may  perform  safety  testing 
for  hazardous  location  products  only  at 
the  specific  ITSNA  sites  that  OSHA  has 
recognized,  and  that  have  been  pre- 
qualified  by  the  ITSNA  Chief  Engineer. 
In  addition,  all  safety  test  reports  for 
hazardous  location  products  must 
undergo  a  documented  review  and 
approval  at  the  Cortland  testing  faciUty 
by  a  test  engineer  qualified  in  hazardous 
location  safety  testing,  prior  to  ITSNA 's 
initial  or  continued  authorization  of  the 
certifications  covered  by  these  reports. 

2.  ITSNA  may  use  the  Vancouver, 
Pittsburg,  and  proposed  Madison  sites 
to  perform  testing  and  certification  only 
of  the  products  included  within  the 
scope  of  the  following  3  test  standards: 
UL  9  Fire  Tests  of  Window  AssembUes 
ULlOB  Fire  Tests  of  Door  Assemblies 
ULlOC  Positive  Pressure  Fire  Tests  of 

Door  Assemblies 

In  addition,  only  these  three  sites  may 
authorize  the  use  of  the  WHI 
certification  mark  or  certifications. 

3.  Only  the  Cortland  certification 
office  may  authorize  the  use  of  the  ETL 
certification  mark  or  certifications. 

Preliminary  Finding 

ITSNA  has  submitted  acceptable 
requests  for  renewal  and  expansion  of 
its  recognition  as  an  NRTL.  In 
coimection  with  the  renewal  and  the 
use  of  the  programs,  OSHA  has 
performed  an  on-site  review 
(evaluation)  of  the  Cortland.  New  York, 
facilities.  OSHA  also  performed  an  on- 
site  review  (evaluation)  of  the  foiu- 
additional  facilities  for  which  ITSNA 
seeks  recognition.  ITSNA  has  addressed 
the  discrepancies  noted  by  the  auditors 
following  the  review,  and  the  auditors 
included  the  resolution  in  the  on-site 
review  reports  (see  Exhibits  31A-31E). 

Following  a  review  of  the  application 
file,  the  on-site  review  report,  and  other 
pertinent  information,  the  NRTL 
Program  staff  has  concluded  that  OSHA 
can  grant,  to  ITSNA:  (1)  the  renewal  for 
the  8  sites  and  the  test  standards  listed 
above,  and  (2)  the  expansion  for  the 
additional  112  test  standards,  4  sites, 
and  8  programs,  with  the  above 
Umitations  and  conditions  to  be  applied 
as  noted.  The  staff  therefore 
recommended  to  the  Assistant  Secretary 
that  the  appUcation  be  preliminarily 
approved. 

Based  upon  the  recommendations  of 
the  staff,  the  Assistant  Secretary  has 
made  a  preliminary  finding  that  Intertek 
Testing  Services.  NA.  Inc..  can  meet  the 
requirements  as  prescribed  by  29  CFR 
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1910.7  for  the  renewal  and  expansion  of 
Bcognition,  subject  to  the  above 

Enditions  and  limitations.  This 
eliminary  finding  does  not  constitute 
interim  or  temporary  approval  of  the 
applications  for  ITSNA. 

OSHA  welcomes  public  conmients,  in 
sufficient  detail,  as  to  whether  ITSNA 
has  met  the  requirements  of  29  CFR 
1910.7  for  the  renewal  and  expansion  of 
its  recognition  as  a  Nuiionally 
^lecognized  Testing  Laboratory.  Your 
tomment  should  consist  of  pertinent 

E'tten  docimients  and  exhibits.  To 
isider  it,  OSHA  must  receive  the 
oment  at  the  address  provided  above 
(see  ADDRESSES),  no  later  than  the  last 
date  for  comments  (see  DATES  above). 
Vou  may  obtain  or  review  copies  of 
p'SNA's  appUcations,  the  on-site  review 
reports,  and  all  submitted  comments,  as 

lived,  by  contacting  the  Docket 
iffice,  Room  N2625,  Occupational 

ety  and  Health  Administration,  U.S. 
Department  of  Labor,  at  the  above 
address.  You  should  refer  to  Docket  No. 
MRTL-1-89,  the  permanent  record  of 
lubUc  information  on  ITSNA 's 
ecognition. 

The  NRTL  Program  staff  will  review 
dl  timely  comments,  and  after 
resolution  of  issues  raised  by  these 
X)mments,  will  recommend  whether  to 
;rant  ITSNA 's  renewal  and  expansion 
^quests.  The  Assistant  Secretary  vnll 
make  the  final  decision  on  granting  the 
renewal  and  expansion,  and  in  making 
this  decision,  may  imdertake  other 
proceedings  that  are  prescribed  in 
Appendix  A  to  29  CFR  Section  1910.7. 
OSHA  will  pubUsh  a  public  notice  of 
this  final  decision  in  die  Federal 
sr. 

Signed  at  Washington,  D.C  this  17th  day 
November,  1998. 

N.  Jeffiw. 

listant  Seaetaiy. 

PR  Doc.  98-33406  Filed  12-1&-98;  8:45  am) 
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EPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

Poctet  No.  NRTL-2-00] 

tOS  U.  S.  Testing  Company  Inc., 
Borractlon  of  Recognition 

Iaqency:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 

ACnON:  Notice. 

BUMMARY:  This  notice  corrects  die 
Renewal  and  expansion  of  recognition 

pecendy  granted  to  SGS  U.S.  Testing 

^mpany  Inc. 


EFFECTIVE  DATE:  This  correction 
becomes  effective  on  December  17, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bernard  Pasquet,  NRTL  Program,  Office 
of  Technical  Programs  and  Coordination 
Activities.  Occupational  Safety  and 
Health  Administration,  U.S.  DNspartment 
of  Labor,  200  Constitution  Avenue,  NW, 
Room  N3653.  Washington.  D.C.  20210. 
or  phone  (202)  219-7056. 
SUPPt^MENTARY  INFORMATION: 

Notice  of  Final  Decision 

The  Occupational  Safety  and  Health 
Administration  (OSHA)  is  correcting  the 
renewal  and  expansion  of  recognition 
granted  to  SGS  U.S.  Testing  Company 
bic.  (SGS),  on  August  28, 1998  (see  463 
FR  6084).  OSHA  recognizes  an 
organization  as  an  NRTL,  and  processes 
applications  related  to  such 
recognitions,  following  requirements  in 
Section  1910.7  of  Title  29,  Code  of 
Federal  Regulations  (29  CFR  1910.7), 
and  in  Appendix  A  to  this  section.  Tlus 
correction  notice  falls  outside  the 
requirements  of  this  section,  and  will  be 
the  only  notice  that  OSHA  will  pubUsh 
on  this  matter. 

The  current  addresses  of  the  two  sites 
which  OSHA  has  recognized  for  SGS 
are:  SGS  U.S.  Testing  Company  Inc.,  55S 
Telegraph  Road,  Los  Angeles,  CaUfomia 
90040;  SGS  U.S.  Testing  Company  bic, 
291  Fairfield  Avenue,  Fairfield,  New 
Jersey  07004. 

In  the  August  28  notice.  OSHA 
renewed  the  recognition  of  the  SGS  site 
in  Los  Angeles,  which  had  received  its 
original  recognition  under  the  name 
U.S.  Testing  Company.  Inc..  California 
Division.  OSHA  also  expanded  the 
recognition  of  SGS  to  include  the 
additional  site  located  in  Fairfield,  and 
an  additional  5  test  standards.  However, 
OSHA  recognized  the  Fairfield  site  only 
for  these  5  test  standards,  since  they 
were  part  of  the  application  for  this  site, 
and  renewed  the  recognition  of  the  Los 
Angeles  site  only  for  the  16  test 
standards  of  the  original  recognition. 

Such  a  "site-specific"  recognition  of 
test  standards  is  inconsistent  with  the 
recognition  that  OSHA  has  granted  to 
other  NRTLs  that  operate  multiple  sites. 
For  diese  NRTLs,  OSHA  generally 
recognizes  the  NRTL  for  the  test 
standards  for  which  it  is  quaUfied,  and 
the  NRTL  may  then  use  a  site  to  perform 
product  testing  and  certifications  only 
to  the  test  standards  for  which  the  site 
has  the  proper  capability  and  programs. 
OSHA  does  not  limit  recognition  of  a 
site  to  particular  test  standards  unless 
that  site's  capabiUty  is  limited.  In  the 
case  of  SGS,  OSHA  did  not  intend  to 
impose  a  site-specific  limitation,  but 


just  granted  what  it  believed  SGS  had 
requested. 

Just  prior  to  pubUcation  of  the  August 
28  notice.  SGS  informed  OSHA  that  it 
had  intended  to  request  recognition  of 
its  existing  and  the  additional  standards 
for  both  the  Los  Angeles  and  Fairfield 
sites.  SGS  also  inquired  about  the 

Eossibility  of  changing  the  notice, 
owever  the  deadline  for  changing  the 
notice  had  passed.  The  NRTL  Program 
staff  did  review  the  application  and  the 
on-site  review  report  to  confirm  that  a 
site-specific  limitation  was  not 
necessary. 

SGS  has  formally  requested,  in  a  letter 
dated  September  3, 1998  (see  Exhibit 
12),  diat  OSHA  correct  die  August  28 
notice.  The  NRTL  Program  staff  has 
determined  that  the  site-specific 
recognition  of  the  test  standards  is  due 
to  the  way  that  SGS  submitted  its 
request  for  the  expansion,  and  not  due 
to  any  apparent  lack  of  capabiUty  or 
other  factor  that  would  warrant  a 
limitation.  The  staff  therefore 
recommended  to  the  Assistant  Secretary 
that  OSHA  correct  the  recognition  of 
SGS  to  reflect  that  it  is  recognized  for  21 
test  standards  and  not  for  particular 
standards  at  each  site.  However,  the 
staff  recommendation  includes  the 
condition  that  SGS  use  a  site  to  perform 
testing  and  certifications  only  to  the  test 
standards  for  which  the  site  has  the 
proper  capability  and  programs. 

Based  on  the  recommendation  of  the 
staff,  the  Assistant  Secretary  is 
correcting  the  recognition  of  SGS  to 
reflect  that  it  is  recognized  for  21  test 
standards  and  not  for  particular 
standards  at  each  site.  This  correction  is 
subject  to  the  above  condition 
recommended  by  staff.  All  other  terms 
and  conditions  of  SGS'  recognition  as  an 
NRTL  remain  the  same. 

For  information  purposes,  the  21  test 
standards  are  reUsted  below. 

ANSI/UL  1  Flexible  Metal  Conduit 
ANSI/UL  3  Flexible  Nonroetallic  Tubing  for 

Electric  Wiring 
ANSI/UL  94  Tests  for  Flammability  of  Plastic 

Materials  for  Parts  in  Devices  and 

Appliances 
ANSI/UL  250  Household  Refrigerators  and 

Freezers 
ANSI/UL  S14A  Metallic  Outlet  Boxes, 

Electrical 
UL  544  Electric  Medical  and  DenUl 

Equipment 
ANSI/UL  632  Electrically  Actuated 

Transmitters 
ANSI/UL  751  Vending  Machines 
ANSI/UL  913  Intrinsically  Safe  Apparatus 

and  Associated  Apparatus  for  Use  in  Class 

I,  n,  and  III,  Division  I,  Hazardous 

(Classified)  Locations 
ANSI/UL  1012  Power  Supplies 
UL  1236  Electric  Battery  Chargers 
UL  1270  Radio  Receivers,  Audio  Systems, 

and  Accessories 
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ANSI/UL  1418  Implosion-Protected  Cathode- 
Ray  Tubes  for  Television-Type  Appliances 

UL  1459  Telephone  Equipment 

ANSI/UL  1484  Residential  Gas  Detectors 

ANSI/UL  1571  Incandescent  Lighting 
Fixtures 

UL  1604  Electrical  Equipment  for  Use  in 
Class  I  and  11.  Division  2  and  Class  QI 
Hazardous  (Classified)  Locations 

ANSI/UL  1950  Information  Technology 
Equipment  Including  Electrical  Business 
Equipment 

UL  2601-1  Medical  Electrical  Equipment, 
Part  1:  General  Requirements  for  Safety 

UL  3101-1  Electrical  Equipment  for 
Laboratory  Use;  Part  1:  General 
Requirements 

UL  3111-1  Electrical  Measuring  and  Test 
Equipment,  Part  1:  General 

A  copy  of  SGS'  September  3, 1998 
letter  to  OSHA  is  available  for 
inspection  and  duplication  at  the 
Docket  Office,  Room  N2625, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  at  the  above  address.  The  letter 
will  be  available  under  Docket  No. 
NRTL-2-90,  the  permanent  record  of 
public  information  on  SGS'  recognition. 

Signed  at  Washington,  D.C.  this  8th  day  of 
December,  1998. 

Charles  N.  Jefifress. 

Assistant  Secretary. 

(FR  Doc.  98-33407  Filed  12-16-98;  8:45  am] 

WLUNQ  COOE  4S10-M-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docic«tNo.72-4 

Notice  of  Issuance  of  Amendment  to 
Materials  License  SNM-2503;  Duke 
Powrer  Company;  Oconee  Nuclear 
Station  Independent  Spent  Fuel 
Storage  Installation 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  5  to  Materials 
License  No.  SNM-2503  held  by  Duke 
Power  Company  for  the  receipt, 
possession,  storage,  and  transfer  of 
spent  fuel  at  the  Oconee  independent 
spent  fuel  storage  installation  (ISFSI). 
located  in  Seneca.  South  Carolina,  llie 
amendment  is  effective  as  of  the  date  of 
issuance. 

By  apphcation  dated  January  19. 
1998.  Duke  Power  Company  requested 
an  amendment  to  revise  Materials 
License  SNM-2503  and  the  Technical 
Specifications  for  the  Oconee  ISFSI  to 
change  its  corporate  name  from  Duke 
Power  Company  to  Duke  Energy 
Corporation. 

lliis  amendment  comphes  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954.  as  amended 


(the  Act),  and  the  Commission's  rules 
and  regulations.  The  Commission  has 
made  appropriate  findings  as  required 
by  the  Act  and  the  Commission's  rules 
and  regulations  in  10  CFR  Chapter  I. 
which  are  set  forth  in  the  license 
amendment. 

In  accordance  with  10  CPU 
72.46(b)(2),  a  determination  has  been 
made  that  the  amendment  does  not 
present  a  genuine  issue  as  to  whether 
public  health  and  safety  will  be 
significantly  affected.  Therefore,  the 
publication  of  a  noUce  of  proposed 
action  and  an  opportunity  for  hearing  or 
a  notice  of  hearing  is  not  warranted. 
Notice  is  hereby  given  of  the  right  of 
interested  persons  to  request  a  hearing 
by  December  31. 1998.  on  whether  the 
action  should  be  rescinded  or  modified. 

The  Commission  has  determined  that 
the  issuance  of  the  amendment  meets 
the  criteria  for  a  categorical  exclusion 
set  forth  in  10  CFR  51.22(c)(10)(u)  of  the 
regulations.  Therefore,  an 
environmental  assessment  need  not  be 
prepared  in  connection  with  issuance  of 
the  amendment. 

Documents  related  to  this  action  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room 
located  at  the  Gelman  Building,  2120  L 
Street.  NW.  Washington.  DC  20555. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  November  1998. 

For  the  Nuclear  Regulatory  Commission. 
Williun  F.  Kane. 

Director.  Spent  Fuel  Project  Office,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
(FR  Doc.  98-33432  Filed  12-16-98;  8:45  am] 

BILUNO  CODE  TSMMH-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-8681 -MLA-S;  ASLBP  No. 
9»-7S84)2-MLA] 

International  Uranium  (USA) 
Corporation;  Designation  of  Presiding 
Officer 

Pursuant  to  delegation  by  the 
Commission  dated  December  29, 1972. 
published  in  the  Federal  Registo-.  37  FR 
28710  (1972).  and  Sections  2.105.  2.700, 
2.702.  2.714.  2.714a.  2.717  and  2.1207 
(1998)  of  the  Commission's  Regulations, 
a  single  member  of  the  Atomic  Safety 
and  Licensing  Board  Panel  is  hereby 
designated  to  rule  on  petitions  for  leave 
to  intervene  and/or  requests  for  hearing 
and.  if  necessary,  to  serve  as  the 
Presiding  Officer  to  conduct  an  informal 
adjudicatory  hearing  in  the  following 
proceeding. 


International  Uranium  (USA) 
Corporation  (lUSA)  (Request  for 
Material  License  Amendment) 

The  hearing,  if  granted,  will  be 
conducted  pursuant  to  10  C.F.R. 
Subpart  L  of  the  Commission's 
Regulations.  "Informal  Hearing 
Procedures  for  Adjudications  in 
Materials  and  Operator  Licensing 
Proceedings."  This  proceeding  concerns 
requests  for  hearing  submitted  by  the 
State  of  Utah.  Envirocare  of  Utah,  Inc.. 
the  Navajo  Utah  Commission  of  the 
Navajo  Nation  Council  of  San  Juan 
County.  Utah,  the  Concerned  Citizens  of 
San  Juan  Coimty.  Utah,  and  Ken  Sleight 
in  response  to  a  notice  of  receipt  of  an 
application  of  the  International 
Ur^niimi  (USA)  Corporation  to  amend 
its  license.  The  notice  was  published  in 
the  Federal  Register  at  63  Fed.  Reg. 
59340  (November  3. 1998). 

The  Presiding  Officer  in  this 
proceeding  is  Administrative  Judge 
Peter  B.  Bloch.  Pursuant  to  the 
provisions  of  10  CFR  §  2.722  (1998). 
Administrative  Judge  Richard  F.  Cole 
has  been  appointed  to  assist  the 
Presiding  Officer  in  taking  evidence  and 
in  preparing  a  suitable  record  for 
review. 

All  correspondence,  documents  and 
other  materials  shall  be  filed  with  Judge 
Bloch  and  Judge  Cole  in  accordance 
with  10  CFR  2.1203.  Their  addresses 
are: 

Administrative  Judge  Peter  B.  Bloch. 
Presiding  Officer,  Atomic  Safety  and 
Licensing  Board  Panel.  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
D.C.  20555; 

Dr.  Richard  F.  Cole,  Special  Assistant, 
Atomic  Safety  and  Licensing  Board 
Panel.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  D.C.  20555. 

Issued  at  Rockville,  Maryland,  this  11th 
day  of  December  1998. 
B.  Paul  Cotter,  Jr., 

Chief  Administrative  Judge,  Atomic  Safety 
and  Licensing  Board  Panel 

(FR  Doc.  98-33429  Filed  12-16-98;  8:45  am) 

BH.IJNQ  COOE  7SM-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[DockM  No.  50-443] 

North  Atlantic  Energy  Service 
Corporation,  et  al.;  Notice  of 
Withdrawal  of  Applteations  for 
Amendments  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
permitted  North  Atlantic  Energy  Service 
Corporation's  (NAESCO)  withdrawal  of 
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ts  April  3. 1998,  and  April  22. 1998, 
I  pplications  for  proposed  amendments 
I  D  Facility  Operating  License  No.  NPF- 
I  6  for  the  Seabrook  Station,  Unit  No.  1, 
located  in  Seabrook  Township, 
Rockingham  Coimty. 
J  The  proposed  amendments  would 
iave  revised  the  Technical 
!  tpecifications  to  change  the  interval  of 
i  1  variety  of  surveillance  tests  from  18 
I  Qonths  to  24  months  including  the 
( orresponding  administrative  changes, 
e  applications  for  the  proposed 
endments  identified  the  license 
endment  requests  as  LAR  98-02  and 
R  98-04. 

The  Commission  had  previously 
sued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
e  Federal  Register  on  April  22, 1998, 
3  FR  19974)  and  on  June  3, 1998,  (63 
30265).  However,  by  letter  dated 
tober  14, 1998,  the  licensee  withdrew 
1  he  proposed  changes. 

For  further  details  with  respect  to  this 
( iction.  see  the  applications  for 
I  imendments  dated  April  3, 1998  and 
April  22, 1998,  and  the  licensee's  letter 
I  lated  October  14, 1998,  which 
'  vithdrew  the  applications  for  license 
I  imendments.  Tlie  above  dociunents  are 
i  ivailable  for  public  inspection  at  the 
I  ^mmission's  Public  Dociunent  Room, 
he  Gelman  Building,  2120  L  Street, 
'4W.,  Washington,  DC,  and  at  the  local 
mblic  document  room  located  at  the 
^eter  Public  Library,  Founders  Park, 
bceter,  NH  03833. 

Dated  at  Rockville,  Maryland,  this  8th  day 
<>f  December  1998. 
For  the  Nuclear  Regulatory  Commission. 

ohnHuriMm, 

Project  Manager,  Project  Directorate  1-3, 
division  of  Reactor  Projects — I/II.  Office  of 
Nuclear  Reactor  Regulation. 
FR  Doc.  9S-33431  Filed  12-16-98;  8:45  am] 
NLUNG  COOE  7SWMI1-P 


4UCLEAR  REGULATORY 
COMMISSION 

/eimont  Yankee  Nuclear  Power 
Corporation;  Vermont  Yankee  Nuclear 
wer  Station;  Issuance  of  Director's 
ision  Under  10  CFR  2.206 

No.  50-271] 

Notice  is  hereby  given  that  the 
or.  Office  of  Nuclear  Reactor 
lation,  has  acted  on  a  Petition  for 
iction  under  10  CFR  2.206  received 
iom  Mr.  Jonathan  Block  on  May  27, 
1998,  and  supplemented  on  Jime  9, 
1998,  concerning  the  Vermont  Yankee 
Nuclear  Power  Station. 

The  Petition  requests  that  the 
Commission  take  immediate 
snforcement  action  by  suspending  the 


operating  license  for  the  Vermont 
Yankee  Nuclear  Power  Station,  operated 
by  the  Vermont  Yankee  Nuclear  Power 
Corporation,  until  the  entire  facility  has 
been  subjected  to  an  independent  safety 
analysis  review  similar  to  the  one 
conducted  at  the  Maine  Yankee  Atomic 
Power  Station.  As  an  alternative. 
Petitioner  requests  that  the  U.S  Nuclear 
Regulatory  Commission  (NRC) 
immediately  act  to  modify  the  operating 
license  for  the  facility  by  requiring  that 
before  restart  (1)  Vermont  Yankee 
management  certify  under  oath  that  all 
backup  safety  systems  and  ail  security 
systems  are  fully  operable  and  that  all 
safety  systems  and  security  systems 
meet  and  comply  with  NRC 
requirements;  (2)  Vermont  Yankee  be 
held  to  compUance  with  all  of  the 
restart  criteria  and  protocols  in  the  NRC 
[Inspection]  Manual;  (3)  Vermont 
Yankee  only  be  allowed  to  resume 
operations  after  the  NRC  has  conducted 
a  "vertical  slice"  examination  of  the 
degree  to  which  the  new  design-basis 
documents  (DBDs)  and  the  Final  Safety 
Analysis  Report  (FSAR)  accurately 
describe  at  least  two  of  the  primary 
safety  systems  for  the  Vermont  Yankee 
reactor;  (4)  once  operation  resumes 
Vermont  Yankee  only  be  allowed  to 
continue  operation  for  as  long  as  it 
adheres  to  its  schedule  for  coming  into 
compliance  and  completing  the  DBD 
and  the  FSAR  projects;  and  (5)  the  NRC 
hold  a  pubUc  hearing  to  discuss  the 
changes  to  the  torus,  the  Vermont 
Yankee  DBD  and  FSAR  projects,  and 
Vermont  Yankee's  scheduled 
completion  of  these  projects  in  relation 
to  operational  safety. 

As  a  basis  for  the  request,  the 
Petitioner  raised  concerns  about  the 
operation  of  the  Vermont  Yankee 
facility,  including  challenges  to  the 
single-failure  criterion,  inadequate 
safety  evaluations,  potential  over- 
reliance  on  Yankee  Atomic  Electric 
Company  analyses,  an  inadequate 
operational  experience  review  program, 
high  potential  for  other  serious  safety 
problems,  and  lack  of  adequate 
perimeter  security.  The  Petitioner  also 
attached  four  documents  prepared  by 
the  Union  of  Concerned  Scientists 
(UCS).  One  UCS  document,  dated  May 
14, 1998,  provided  a  review  of  Vermont 
Yankee  daily  event  reports  (DERs)  made 
over  the  previous  year  as  requested  by 
the  Gtizens  Awareness  Network,  Inc., 
(CAN).  These  DERs  are  verbal  reports 
made  by  licensees  under  10  CFR  50.72 
to  the  NRC  and  put  in  written  form  by 
the  NRC.  Another  UCS  dociunent,  dated 
January  29, 1998,  was  addressed  to  the 
NRC  Region  I  Senior  Allegation 
Coordinator;  it  discussied  a  specific 


concern  with  NRC  DER  33545  of 
January  15, 1998,  associated  with 
Vermont  Yankee  water  hammer  effects 
on  certain  systems.  The  third  document, 
a  UCS  letter  dated  May  5, 1997,  to  the 
NRC  Chairman  and  Commissioners, 
discussed  mis-located  fuel  bundle 
loading  errors.  The  final  UCS  document 
attached  was  titled  "Potential  Nuclear 
Safety  Hazard  Reactor  Operation  With 
Failed  Fuel  Cladding,"  dated  April  2. 
1998.  In  the  supplement  of  June  9, 1998. 
Petitioner  asserted  that  the  event  on 
June  9, 1998,  at  Vermont  Yankee 
indicated  a  lack  of  reasonable  assurance 
that  safety-related  systems  at  Vermont 
Yankee  will  perform  adequately. 

The  Director  of  the  Office  of  Nuclear 
Reactor  Regulation  has  determined  that 
the  request  should  be  denied  for  the 
reasons  stated  in  the  "Director's 
Decision  Pursuant  to  10  CFR  2.206" 
(DD-98-13),  the  complete  text  of  which 
follows  this  notice  and  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Diocument  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC  20555-0001,  and 
at  the  Local  Public  Document  Room 
located  at  the  Brooks  Memorial  Library, 
224  Main  Street.  Brattleboro,  VT  05301. 

As  provided  in  10  CFR  2.206(c)  a" 
copy  of  this  Decision  will  be  filed  with 
the  Secretary  of  the  Commission  for  the 
Commission's  review.  This  Decision 
will  constitute  the  final  action  of  the 
Commission  25  days  after  issuance 
unless  the  Commission,  on  its  own 
motion,  institutes  review  of  the  Decision 
within  that  time. 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  December  1998. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  J.  CoUiiH. 
Director.  Office  of  Nuclear  Reactor 
Regulation. 

Director's  Decision  Pursuant  to  10  CFR 
2.206 

[DD-98-131 

I.  Introduction 

By  a  Petition  submitted  pursuant  to 
10  CFR  2.206  on  May  27,  1998,  Mr. 
Jonathan  M.  Block,  on  behalf  of  the 
Citizens  Awareness  Network,  Inc.  (CAN 
or  Petitioner),  requested  that  the  U.S. 
Nuclear  Regulatory  Commission  (NRC) 
take  immediate  action  with  regard  to  the 
Vermont  Yankee  Nuclear  Power  Station 
operated  by  the  Vermont  Yankee 
Nuclear  Power  Corporation  (licensee  or 
Vermont  Yankee).  By  letter  dated  June 
9, 1998,  Petitioner  supplemented  the 
Petition. 

In  the  Petition  of  May  27, 1998.  the 
Petitioner  requested  that  tiie  NRC  take 
immediate  enforcement  action  by 
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suspending  the  operating  Ucense  for  the 
Vermont  Yankee  facility  until  the  entire 
facility  has  been  subjected  to  an 
independent  safety  analysis  review 
similar  to  the  one  conducted  at  the 
Maine  Yankee  Atomic  Power  Station. 
As  an  alternative,  the  Petitioner 
requested  that  the  NRC  immediately  act 
to  modify  the  operating  Ucense  for  the 
facility  by  requiring  that  before  restart  in 
June  1998  (1)  Vermont  Yankee 
management  certify  under  oath  that  all 
backup  safety  systems  and  all  security 
systems  are  hilly  operable  and  that  all 
safety  systems  and  security  systems 
meet  and  comply  with  NRC 
requirements;  (2)  Vermont  Yankee  be 
held  to  compliance  with  all  of  the 
restart  criteria  and  protocols  in  the  NRC 
[Inspection]  Manual;  (3)  Vermont 
Yankee  only  be  allowed  to  resume 
operations  after  the  NRC  has  conducted 
a  "vertical  slice"  examination  of  the 
degree  to  which  the  new  design-basis 
documents  (DBE>s)  and  Final  Safety 
Evaluation  Report  (FSAR)  accurately 
describe  at  least  two  of  the  primary 
safety  systems  for  the  Vermont  Yankee 
reactor;  (4)  once  operation  resumes, 
Vermont  Yankee  only  be  allowed  to 
continue  operation  for  as  long  as  it 
adheres  to  its  schedule  for  coming  into 
compUance  and  completing  the  DBD 
and  the  FSAR  projects;  and  (5)  the  NRC 
hold  a  public  hearing  to  discuss  the 
changes  to  the  torus,  the  Vermont 
Yankee  DBD  and  FSAR  projects,  and 
Vermont  Yankee's  scheduled 
completion  of  these  projects  in  relation 
to  operational  safety. 

By  letter  dated  June  9, 1998. 
Petitioner  renewed  its  requests  for  reUef 
on  the  basis  of  an  event  occurring  on 
June  9, 1998,  at  Vermont  Yankee  and 
reported  by  the  Ucensee  in  Daily  Event 
Report  (DER)  34366.  This  event 
involved  the  automatic  shutdown  of  the 
reactor  because  of  problems  in  the 
feedwater  system.  The  Petitioner  stated 
that  this  event  indicated  a  lack  of 
reasonable  assurance  that  safety-related 
systems  at  Vermont  Yankee  will 
perform  adequately. 

On  July  6. 1998,  the  Director  of  the 
Office  of  Nuclear  Reactor  Regulation 
informed  the  Petitioner  that  he  was 
den)nng  the  request  for  immediate 
suspension  or  modification  of  the 
operating  license  at  Vermont  Yankee, 
that  the  Petition  was  being  evaluated 
under  10  CFR  2.206  of  the 
Commission's  regulations,  and  that 
action  would  be  taken  in  a  reasonable 
time.  In  that  letter,  the  Director  also 
denied  Petitioner's  request  for  a  public 
hearing. 

On  July  9, 1998,  in  accordance  with 
established  staff  guidance  for  reviewing 
10  CFR  2.206  Petitions,  the  NRC 


requested  that  the  licensee  address  the 
concerns  raised  in  the  Petition  and  the 
need  to  perform  the  actions  requested 
by  the  Petitioner.  The  licensee 
responded  by  letter  dated  September  14, 
1998.  and  the  information  provided  by 
the  licensee  was  taken  into 
consideration  by  the  NRC  staff. 

The  NRC  staffs  review  of  the  Petition 
and  its  supplement  is  now  complete. 
For  the  reasons  set  forth  below,  the 
Petitioner's  remaining  requests  are 
denied. 

n.  Background 

In  support  of  these  requests,  the 
Petitioner  raised  concerns  about  the 
operation  of  the  Vermont  Yankee 
faciUty.  including  challenges  to  the 
single-failure  criterion,  inadequate 
safety  evaluations,  potential  over- 
reUance  on  Yankee  Atomic  Electric 
Company  analyses,  an  inadequate 
operational  experience  review  program, 
high  potential  for  other  serious  safety 
problems,  and  lack  of  adequate 
perimeter  security.  TTie  Petitioner  also 
attached  four  documents  prepared  by 
the  Union  of  Concerned  Scientists 
(UCS).  One  UCS  document,  dated  May 
14, 1998,  provided  a  review  of  Vermont 
Yankee  DERs  made  over  the  previous 
year  as  requested  by  CAN.  These  DERs 
are  verbal  reports  made  by  hcensees 
under  10  CFR  50.72  to  the  NRC  and  put 
in  written  form  by  the  NRC.  Another 
UCS  dociunent,  dated  January  29, 1998, 
was  addressed  to  the  NRC  Region  I 
Senior  Allegation  Coordinator:  it 
discussed  a  specific  concern  with  NRC 
DER  33545  of  January  15, 1998, 
associated  with  Vermont  Yankee  water 
hammer  effects  on  certain  systems.  The 
third  doounent.  a  UCS  letter  dated  May 
5, 1997,  to  the  NRC  Chairman  and 
Commissioners,  discussed  mislocated 
fuel  bundle  loading  errors.  The  final 
UCS  document  attached  was  titled 
"Potential  Nuclear  Safety  Hazard 
Reactor  Operation  With  Failed  Fuel 
Cladding,"  dated  April  2, 1998.  In  the 
supplement  to  the  Petition  of  June  9, 
1998.  Petitioner  asserted  that  the  event 
on  June  9, 1998,  at  Vermont  Yankee 
indicated  a  lack  of  reasonable  assurance 
that  safety-related  systems  at  Vermont 
Yankee  will  perform  adequately. 

Many  of  the  DERs  have  oeen 
generated  as  a  result  of  the  Ucensee's 
ongoing  review  of  Vermont  Yankee 
design-basis  information,  and  the 
following  is  a  brief  history  describing 
this  effort.  On  October  9, 1996.  the  NRC 
issued  a  request  for  information  to 
hcensees  pursuant  to  10  CFR  50.54(f) 
regarding  the  adequacy  and  availability 
of  design-basis  information.  The 
purpose  of  this  request  was  to  provide 
the  NRC  with  added  confidence  and 


assimmce  that  nuclear  plants  are 
operated  and  maintained  within  the 
design  bases  and  any  deviations  are 
reconciled  in  a  timely  manner.  This 
request  was  necessary  on  the  basis  of 
NRC's  findings  during  inspections  and 
reviews  that  identified  broad 
programmatic  weaknesses  that  have 
resulted  in  design  and  configuration 
deficiencies  at  some  plants,  including 
Millstone.  The  licensee  responded  by 
letters  dated  February  14  and  March  11, 
1997,  stating  that  although  its  overall 
performance  in  the  areas  of  design  and 
configuration  control  was  sound,  it 
would  undertake  a  series  of  actions 
designed  to  provide  improved 
configuration  management.  These 
actions  included  developing  and 
implementing  a  design-basis 
documentation  program  and  an  FSAR 
verification  program.  The  DBD  program 
at  Vermont  Yankee  was  initiated  in  the 
fall  of  1996.  The  NRC  staff  evaluated  the 
Ucensee's  response  and  determined  that 
subsequent  inspection  in  this  area  was 
necessary.  From  May  5  through  June  13, 
1997,  the  NRC  staff  performed  an 
arch'tect/engineer  (A/E)  inspection. 
Inspection  Report  (IR)  50-271/97-201, 
to  evaluate  the  capability  of  selected 
systems  to  perform  the  safety  functions 
required  by  their  design  bases,  as  well 
as  the  adherence  of  the  systems  to  their 
respective  design  and  licensing  bases, 
and  the  consistency  of  the  as-built 
configuration  and  system  operations 
with  tiie  FSAR.  The  NRC  team 
concluded  that  the  systems  evaluated 
were  capable  of  performing  their 
intended  safety  functions:  however, 
some  concerns  (apparent  violations  of 
NRC  requirements)  were  identified.  IR 
50-271/97-10  documented  the  NRC 
foUow-up  inspection  completed  in 
November  1997  and  provided  the  Notice 
of  Violations  (NOVs)  associated  with  the 
concerns  noted  in  the  A/E  report.  On 
March  2, 1998,  an  enforcement 
conference  was  held  with  the  Ucensee  to 
discuss  the  apparent  violations  of  NRC 
requirements  identified  in  the  A/E 
inspection.  The  Ucensee  responded  to 
the  NOVs  by  letter  dated  May  14, 1998. 
and  the  NRC  will  continue  to  evaluate 
the  adequacy  of  the  Ucensee's  corrective 
actions  during  future  inspections, 
currentiy  expected  to  be  completed  by 
the  end  of  1998. 

The  Ucensee's  DBD  program  has 
identified  numerous  design-basis  issues, 
many  of  which  required  reporting  under 
10  CFR  50.71, 10  CFR  50.72,  and/or  10 
CFR  50.73.  In  the  NRC's  systematic 
assessment  of  Ucensee  performance 
(SALP)  for  the  period  January  19, 1997, 
through  July  18, 1998,  issued  on  August 
28, 1998.  the  NRC  staff  found  that  the 
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I  fensee's  program  to  review  and 
dociiment  the  plant's  design  basis  has 
boen  rigorous,  as  evidenced  by  the 
number  and  significance  of  the  issues 
identified  during  the  development  and 
validation  of  the  system  DBDs.  The  NRC 
sUff  considers  that  the  nimiber  and 
significance  of  the  issues,  some  of 
which  required  reporting,  demonstrate  a 
desirable  situation  in  which  problems 
apia  identified  and  resolved. 

The  matters  raised  in  support  of 
Petitioner's  requests  are  discussed 
bblow. 

MHscuasion 

Evaluation  of  Plant  Operation  With 
hficiencies 

iPetitioner  titled  this  secticm  "Single- 
hire  Criterion  Challenged,"  but  die 
discussion  focused  on  the  cumulative 
effect  of  deficiencies  at  Vermont 
Yankee.  Petitioner  states  that  Vermont 
Yankee's  volume  of  longstanding 
deficiencies  in  safety-related  equipment 
sjttongly  suggests  that  the  single-failure 
Gikterion  may  have  been  violated.  In 
support  of  this  statement,  reference  is 
made  by  the  Petitioner  to  an  evaluation 
of  Vermont  Yankee  DERs  by  the  UCS 
dated  May  14, 1998.  Petitioner  also 
States  that  it  was  not  able  to  find  any 
crvidence  that  Vermont  Yankee 
considered  the  impact  of  the  cumulative 
^^ect  of  concurrent  degraded  conditions 
oa  the  safety  margin  of  the  plant. 

Appendix  A  to  10  CFR  Part  50  gives 
a  definition  of  the  single-failure 
criterion.  The  capability  to  withstand  a 
aibgle  failure  is  a  consideration  in  the 
dasign  of  nuclear  power  plants.  For 
example,  General  Design  Criterion  35 
ft^  emergency  core  cooling  systems  in 
Appendix  A  to  10  CFR  Part^O  states 
tnat  suitable  redundancy  in  components 
aad  features  shall  be  provided  to  assure 
tnat  the  system  safety  function  can  be 
accompl^ed,  assuming  a  single  failure. 
Technical  specification  requirements 
must  be  met.  A  deficiency  in  a  safety 

Sstem,  including  deficiencies  in  which 
e  capability  to  withstand  a  single 
ilure  is  lost,  is  to  be  evaluated  by 
Utsnsees  and  treated  as  a  degraded  and 
lionconforming  condition.  A  prompt 
determination  of  operability  is  to  be 
made  by  licensees.  For  any  deficiency, 
including  those  in  which  the  capability 
to  withstand  a  single  failure  is  lost, 
Ut»nsees  must  evaluate  the  deficiency 
d.  if  the  deficiency  affects  the  design- 
is  requirements  for  the  particular 
t,  correct  the  deficiency  in 
irdance  with  10  CFR  Part  50, 
pendix  B,  Criterion  XVI,  Corrective 
Action.  The  NRC  has  issued  guidance 
nagarding  resolution  of  deficiencies  in 
t  i  B  form  of  Generic  Letter  (GL)  91-18, 


Revision  1,  "Information  to  Licensees 
Regarding  NRC  Inspection  Manual 
Section  on  Resolution  of  Degraded  or 
Nonconforming  Conditions."  The 
guidance  in  Vermont  Yankee's 
corrective  action  program  is  consistent 
with  the  NRC's  guidance  in  GL  91-18. 
Identified  deficiencies  are  evaluated  by 
the  licensee  in  accordance  with  the 
licensee's  corrective  action  program, 
which  meets  the  requirements  of  10  CFR 
Part  50,  Appendix  B.  If  required  by  10 
CFR  50.71,  50.72,  and/or  50.73  the 
deficiency  is  reported  to  the  NRC. 

NRC  regulations  do  not  explicitly 
require  an  integrated  assessment  of 
deficiencies.  If  a  deficiency  cannot  be 
immediately  corrected,  the  licensee 
evaluates  the  acceptability  of  continued 
operation  consistent  with  the  NRC 
guidance  in  GL  91-18.  A  determination 
of  operability  is  needed  for  each 
deficiency. 

The  NRC  staff  requested  and  the 
licensee  provided  an  integrated 
assessment  of  items  that  were  scheduled 
for  final  resolution  after  the  spring  1998 
outage  by  lettere  to  the  NRC  dated  May 
1  and  May  28, 1998.  IR  50-271/98-06 
documented  the  NRC's  review  of  the 
licensee's  letter  of  May  1, 1998,  and 
concluded  that  the  Ucensee's  actions  to 
resolve  the  outstanding  items,  as  they 
pertain  to  restart  of  the  plant  following 
the  spring  1998  refueling  outage,  have 
been  appropriate.  No  concerns  were 
identified  by  the  NRC  staff  regarding  the 
operability  determinations, 
compensatory  actions,  or  corrective 
actions,  as  documented  in  IR  50-271/ 
98-06. 

In  summary,  deficiencies  at  Vermont 
Yankee  are  entered  in  the  licensee's 
corrective  action  program  which  meets 
the  requirements  of  10  CFR  Part  50, 
Appendix  B.  The  acceptability  of 
continued  operation  with  outstanding 
deficiencies  is  evaluated  using  the  NRC 
guidance  in  GL  91-18.  The  NRC  has 
been  aware  of  the  events  and 
deficiencies  referred  to  by  the  Petitioner 
as  the  basis  for  its  concern.  The  staff 
assessed  the  DERs  and  concluded  an 
appropriate  response  would  be  to 
inspect  licensee  activities.  The  results  of 
the  NRC  review  are  documented  in  NRC 
inspection  reports.  For  example,  NRC  IR 
50-271/98-06  doaunented  the  NRC's 
inspection  of  the  licensee's  engineering 
and  technical  support  for  operations  as 
they  pertain  to  the  Ucensee's  process  for 
evaluating  deficiencies  and  determining 
the  acceptability  of  continued  operation 
with  the  deficiency.  No  concerns  were 
raised  with  regard  to  operability 
determinations,  compensatory  actions, 
or  corrective  actions.  No  additional  NRC 
actions  were  deemed  necessary  in  this 
area. 


B.  Inadequate  Safety  Evaluations 

Petitioner  states  that  there  is  evidence 
that  the  Vermont  Yankee  licensee 
performed  inadequate  safety  evaluations 
required  by  10  CFR  50.59  and  listed 
DERs  31906,  31949,  32106,  and  34005 
as  examples. 

The  licensee  stated  in  its  response  of 
September  14, 1998,  to  the  Petition  that 
the  examples  cited  are  similar  in  that 
their  cause  can  be  traced  to  the 
difficulty  in  quickly  retrieving  the 
specific  design-basis  information  in  the 
time  period  available  to  determine 
system  operability.  Had  the  design  bases 
been  readily  retrievable,  it  is  unlikely 
that  these  issues  would  have  constituted 
a  condition  requiring  reporting.  The 
licensee  has  recognized  the  need  to 
upgrade  the  DBDs  and  is  currently 
performing  this  action,  as  previously 
discussed. 

In  Inspection  Report  50-271/98-12, 
the  NRC  reviewed  the  four  event  reports 
listed  by  the  Petitioner  as  examples  of 
inadequate  safety  evaluations  at 
Vermont  Yankee.  DER  34005  was  found 
to  not  involve  an  inadequate  safety 
evaluation.  In  this  case,  the  licensee  was 
not  able  to  immediately  retrieve  a 
necessary  design-basis  calculation  for 
the  anticipated  transient  without  scram 
(ATWS)  mitigation  system. 
Subsequently,  the  licensee  found  that 
the  calculation  had  been  performed  by 
their  fuel  vendor  and  was  in  fact 
available.  The  Ucensee  retracted  that 
event  report  due  to  the  retrieval  of  this 
calculation.  DERs  31906,  31949  and 
32106  were  each  partially  a  result  of 
inadequate  design-basis  information 
being  available.  This  led  to  safety 
evaluations  in  support  of  modifications 
to  plant  RHR  system  operating 
procedures  and  installation  of  fire 
protection  hardware  that  were 
erroneously  found  acceptable.  The 
licensee  notified  the  NRC  of  these  three 
conditions  in  March  and  early  April 
1997. 

At  the  time  of  discovery,  the  licensee 
was  implementing  their  Individual 
Plant  Examination  of  External  Events 
(IPEEE)  program.  This  special  review 
revealed  errors  in  both  the  original 
design  of  the  plant,  as  well  as  weak 
documentation  of  certain  design  bases 
that  led  to  the  prior  acceptance  of  these 
plant  vulnerabiUties  to  external  event 
initiated  internal  flooding  events.  The 
licensee  appropriately  reported  these 
conditions  to  the  NRC  and  took 
necessary  corrective  actions  to  remove 
the  identified  vulnerabilities.  Since  the 
conditions  had  not  occurred  that  were 
necessary  to  exploit  these  plant 
vulnerabilities,  such  as  a  seismic  event, 
no  adverse  safety  consequences  were 
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realized  even  though  the  plant  had 
operated  outside  of  the  design  bases. 

The  Licensee  Event  Reports  (LERs) 
associated  with  DERs  31906,  31949  and 
32106  (LER  50-271/96-012  and  50-271/ 
97-004,  respectively)  were  reviewed  by 
the  NRC  in  Section  E8.3  of  IR  50-271/ 
97-10.  hi  that  report,  the  NRC 
concluded  that  the  licensee's  root  cause 
analyses  and  corrective  actions  were 
acceptable  and  that  these  issues  met  the 
criteria  for  handling  as  non-cited 
violations  per  Section  VII.B.3,  "Old 
Design  Issues,"  of  the  NRC  Enforcement 
Policy. 

Subsequent  to  the  licensee  notifying 
the  NRC  of  these  events,  the  NRC 
performed  two  major  engineering/ 
design  inspections  at  the  Vermont 
Yankee  plant.  The  A/E  team  inspection 
in  June  1997.  concluded  that  there  were 
weaknesses  in  the  design  control 
process;  but,  that  the  Ucensee  was  to 
address  these  deficiencies  in  their 
Configuration  Management 
hnprovement  Project.  In  the  engineering 
team  follow-up  inspection  of  November 
1997,  the  NRC  concluded  that  the 
licensee  had  strengthened  its  design 
bases  documentation  vahdation  process 
as  a  result  of  the  lessons  learned  from 
the  A/E  inspection.  Further,  the  NRC 
found  that  the  Ucensee  had  adjusted  the 
depth  and  breadth  of  its  validation 
inspection  using  the  Safety  System 
Function  Inspection  techniques,  similar 
to  those  used  in  the  A/E  team 
inspection,  and  concluded  that  its 
validation  efforts  should  produce  results 
similar  to  the  A/E  team  review.  The 
inspection  results  also  included  a 
number  of  findings,  some  of  which  were 
design  bases  control  violations  that 
resulted  in  a  Civil  Penalty  issued  in 
April  1998. 

In  response  to  the  Qvil  Penalty,  the 
NRC  determined  that  the  licensee's 
corrective  actions  were  sufficient  to 
identify  and  resolve  existing  design 
bases  errors.  As  a  result  of  the  licensee's 
comprehensive  corrective  actions,  the 
NRC  concluded  that  no  additional 
measures  were  warranted  for  the  design 
bases  concerns  at  Vermont  Yankee.  The 
NRC  will  continue  to  monitor  and 
assess  the  Ucensee 's  progress  in 
completing  their  proposed  corrective 
actions  as  part  of  the  regular  inspection 
process  for  follow-up  to  identified 
violations. 

The  NRC  has  recently  assessed  the 
Ucensee's  performance  in  the  area  of 
safety  evaluation  as  documented  in  IR 
50-271/98-80  issued  on  July  16. 1998. 
The  NRC  reviewed  the  licensee's 
procedural  guidance  for  the  safety 
evaluation  program  to  assess  that 
program  against  the  latest  guidance 
contained  in  NRC  Inspection  Manual 


9900  and  the  regulatory  requirements  of 
10  CFR  50.59.  In  addiUon,  selected 
safety  screenings  and  safety  evaluations 
were  reviewed.  Although  some 
deficiencies  were  noted,  neither  the 
deficiencies  noted  in  the  report,  nor  the 
examples  referenced  in  the  Petition 
constitute  a  condition  warranting 
further  extensive  inspection  in  this  area. 
The  licensee's  corrective  actions  for  the 
deficiencies  noted  in  IR  50-271/98-80 
will  be  evaluated  during  future 
inspections. 

C.  Potential  Over-Reliance  on  Yankee 
Atomic  Electric  Company  Analyses 

Petitioner  states  that  there  is  evidence 
that  the  Vermont  Yankee  Ucensee  has 
been  relying  upon  Yankee  Atomic 
Electric  Company  (YAEC)  to  conduct 
engineering  analyses,  and  there  is  a 
potential  that  Vermont  Yankee  may 
have  the  same  kind  of  serious 
compromises  in  safety  systems  that 
existed  at  other  facilities  that  reUed 
upon  YAEC's  engineering  analyses. 
Petitioner  refers  to  an  NRC  demand  for 
information  (DFI)  to  YAEC  regarding 
information  needed  by  the  NRC  to 
determine  whether  enforcement  action 
should  be  taken  against  YAEC  to  ensure 
future  compUance,  on  the  part  of  NRC 
licensees,  with  NRC  requirements.  DERs 
31915,  32106,  33259.  33502,  and  34145 
were  Usted  by  the  Petitioner  as  those 
that  may  have  involved  analyses  by 
YAEC.  Petitioner  requested  that  the 
NRC  suspend  Vermont  Yankee's  Ucense 
to  operate  luitil  assurance  can  be 
obtained  that  all  analyses  that  YAEC 
prepared  for  Vermont  Yankee  have  been 
reviewed  by  the  NRC  staff  to  ensure  that 
they  have  been  performed  properly. 
Tne  NRC  staff  acknowledges  that 
YAEC  performed  many  engineering 
analyses  for  Vermont  Yankee. 

The  serious  compromises  (according 
to  the  Petitioner)  in  safety  systems  that 
existed  at  other  faciUties  that  relied 
upon  YAEC's  engineering  analysis  to 
which  the  Petitioner  refers  originated 
with  an  allegation  involving  YAEC's 
analyses  performed  for  Maine  Yankee 
Atomic  Power  Company  (MYAPCo).  A 
letter  dated  December  1. 1995.  fit)m  the 
UCS  contained  an  anonymous  allegation 
that  certain  analyses  performed  by 
YAEC  for  MYAPCo  were  flawed.  A 
number  of  investigations  and  technical 
reviews  were  initiated,  and  the  NRC 
issued  a  DFI  to  YAEC  and  Duke 
Engineering  &  Services,  Inc.  (DE&S),'  in 
December  1997.  The  DFI  required  an 
explanation  why  the  NRC  should  permit 
any  NRC  Ucensee  to  use  the  services  of 
YAEC  and/or  DE&S  to  perform  loss-of- 


coolant  accident  (LOCA)  analyses  or  any 
safety-related  analyses  to  meet  NRC 
requirements.  The  DFI  was  issued  on 
the  basis  of  NRC's  concerns  regarding 
specific  inadequacies  in  small-break 
LOCA  analyses  provided  by  the  YAEC 
LOCA  Group  to  MYAPCo  that  caused 
MYAPCo  to  be  in  violation  of  NRC 
requirements.  DE&S  responded  on 
February  27, 1998.  to  the  NRC's  DFI 
regftrding  continued  engineering 
services  to  nuclear  utiUties.  The  - 
response  provided  a  detailed 
description  of  the  reviews  that  had  been 
conducted  and  the  associated  findings. 
NRC  subsequently  issued  violations  to 
MYAPCo  on  October  8, 1998. 

After  review  of  the  complete  record  in 
this  matter,  the  NRC  staff  concluded 
that  the  actions  taken  by  the  YAEC 
LOCA  Group  caused  MYAPCo  to  be  in 
violation  of  Commission  requirements 
in  a  number  of  areas,  but  that  these 
actions  did  not  result  from  willfulness 
on  the  part  of  DE&S  and/or  YAEC 
employees.2  The  staff  further  concluded 
that  the  corrective  actions  accomplished 
and  planned,  as  discussed  in  the  DE&S 
response  to  the  DFI,  provide  a  basis  for 
reasonable  assurance  that  in  the  future, 
the  NRC  and  Ucensees  can  rely  upon 
DE&S  to  provide  complete  and  accurate 
information  and  that  DE&S  is  willing 
and  able  to  otherwise  conduct  its 
activities  in  accordance  with  the 
Commission's  requirements.  Therefore, 
the  NRC  staff  determined  that'no  further 
enforcement  action  shall  be  taken 
against  YAEC  or  DE&S  regarding  the 
actions  of  the  LOCA  Group  of  concern 
in  the  DFI. 

In  reaching  these  conclusions,  the 
NRC  staff  considered  the  entire  record 
of  investigations  and  technical  reviews 
that  resulted  in  jmrt  or  in  whole  from 
Qie  allegation  of  December  1995.  The 
broader  impUcation  of  the  allegation, 
beyond  the  specific  analysis  performed 
for  Maine  Yankee,  suggested  cause  for 
concern  in  two  areas.  First,  there  was  a 
concern  regarding  the  adequacy  of 
LOCA  analyses  provided  to  other  NRC 
Ucensees,  including  Vermont  Yankee, 
by  the  YAEC  LOCA  Group.  Secondly,  it 
also  suggested  cause  for  concern 
regarding  the  adequacy  of  other  safety- 
related  analyses  performed  by  the 
Yankee  Nuclear  Services  EMvision  of 
YAEC  on  behalf  of  NRC  Ucensees  to 
demonstrate  compUance  with 
Commission  requirements. 


'  DE»S  acquired  portions  of  YAEC.  including  ihe 
YAEC  LOCA  Croup,  in  December  1997. 


'The  NRC  staff  addressed  its  final  conclusions 
regarding  the  SBLOCA  analysis  violations  at  Maine 
Yankee  in  the  NOV  issued  to  MYAPCo  on  October 
8.  1998.  The  NRC  staffs  conclusions  regarding  the 
provision  of  LOCA  analyses  or  other  safety-related 
analyses  to  NRC  licensees  by  YAEC  and/or  DE*S 
are  discussed  in  letters  to  YAEC  and  DE&S  dated 
October  8,  1998. 
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Regarding  the  first  concern,  in  May 
1696  the  NRC  staff  audited  the  LOCA 
analyses  provided  to  Vermont  Yankee 
by  the  YAEC  LOCA  Group.  This  review 
also  incorporated  a  concern  regarding 
tfhe  conditions  and  events  leading  to 
Vermont  Yankee's  LER  No.  96-010 
dated  May  9, 1996.'  TTie  review 
(» mcluded  that  the  analyses  performed 
"  7  the  YAEC  LOCA  Group  for  Vermont 
mkee  were  consistent  with  the 
mditions  on  the  use  of  the  RELAPSYA 
e  for  Vermont  Yankee  as  specified  in 
e  staff's  safety  evaluations  for  the  code 
ted  August  25, 1987,  and  October  21, 
1992.  Note  that  the  RELAPSYA  code 
was  a  BWR  version  and  was  different 
than  the  Maine  Yankee  version,  a 
pressurized  water  reactor  version.  Since 
the  staffs  approval  of  the  use  of  the 
code,  the  staff  found  that  the  code  had 
been  transferred  to  a  different  computer 
<>(>erating  system  and  that  the  fuel 
behavior  package  had  been  modified. 
Ttie  staff  reviewed  these  changes  and 
concluded  that  approved  quahty 
assurance  proceduires  were  followed 
throughout  the  code  modifications. 

Regarding  the  second  concern,  the 
Independent  Safety  Assessment  (ISA)  of 
MYAPCo  conducted  in  the  smnmer  of 
1996  evaluated  non-LOCA  safety-related 
analyses  performed  by  YAEC  on  behalf 
of  MYAPCo.  As  stated  in  the  ISA  report 
^ted  October  7. 1996,  the  ISA 
Concluded  that  conditions  of  approval 
NRC  safety  evaluations  were  met  in 
e  use  of  selected  analytic  codes  for 
irforming  non-LOCA  safety-related 
alyses,  but  that  weaknesses  in 
documentation  and  validation 
represented  vulnerabilities  that 
Vfarranted  licensee  attention.  The  ISA 
also  concluded  that  cycle-specific  core 
^rformance  analyses  were  excellent, 
^ut  that  weaknesses  were  found  in  more 
Complicated,  less  frequently  performed 
alyses.  These  weaknesses  did  not 


I 


1^  LER  96-010  was  associated  with  an  inadequate 
dfsign/single  {ailure  evaluation  during  a  design 
change.  The  NRC  staff  found  that  the  plant-specific 
analysis  had  failed  to  consider  the  limiting  single- 
ialluie  scenario.  This  issue  was  addressed  by  the 
t\^f{  in  an  NOV  and  Proposed  Imposition  of  Civil 
Hnalty— S50,0D0,  dated  August  23,  1996.  The  sUfF 
concluded  that  this  violation  resulted  from 
ineffective  communications  between  the  plant 
Operations  staff  and  the  YAEC  safety  analysts, 
roBulting  in  Csilure  to  identify  the  fact  that  the  safety 
analysis  assumptions  were  not  consistent  with  the 
plant  configuration.  In  its  response  to  the  DFI. 
PE&S  noted  that  ineffective  communication 
Mtween  YAEC.  MYAPCo,  and  the  NRC  also  played 
an  important  role  in  the  assumptions  of  all  parties 
regarding  the  demonstration  of  compliance  with  the 
technical  requiremenU  of  10  CFR  50.46.  DE&S 
identified  corrective  actions  to  clearly  define  and 
iormally  document  regulatory  and  organizational 
interface  requirements  with  its  nuclear  clients  to 
pievent  recurrence  of  the  communication  and 
olganizational  responsibility  uncertainties  that 
u  intributed  to  the  events  described  in  the  DFL 


cause  the  analyses  results  to  exceed  the 
facihty  design  and  licensing  bases.  In  its 
response  to  the  DFI,  DE&S  described 
corrective  actions,  including 
strengthened  personnel  training;  formal 
documentation  of  organizational  roles, 
responsibiUties,  and  commimication 
requirements;  and  independent 
assessment  to  provide  management  with 
direct  feedback  on  the  compliance  of 
work  process,  practices,  and  products. 
These  corrective  actions  address  the 
weaknesses  identified  by  the  ISA  in 
documentation,  vaUdation,  and  the 
conduct  of  complicated,  infrequently 
performed  analyses. 

In  its  letter  of  September  14. 1998,  the 
Vermont  Yankee  licensee  indicated  that 
the  conclusions  reached  on  the  basis  of 
the  reviews  conducted  give  confidence 
that  the  analyses  performed  by  YAEC  on 
Vermont  Yankee's  behalf  are  of  high 
quahty.  The  Vermont  Yankee  Ucensee 
reviewed  the  concerns  raised  by  the  DFI 
for  potential  impact  on  Vermont 
Yankee.  The  Ucensee  indicated  that  an 
independent  technical  assessment  of 
specific  analyses  performed  for  Vermont 
Yankee  was  conducted  and  stated  that 
the  assessment  identified  no  significant 
technical  errors.  The  Ucensee  did  not 
imcover  any  reason  to  suspect  the 
quaUty  or  the  accuracy  of  engineering 
analyses  performed  by  YAEC  for 
Vermont  Yankee. 

On  the  basis  of  the  results  of  several 
NRC  staff  investigations  and  technical 
reviews,  the  NRC  staff  has  concluded 
that  the  violations  associated  with  the 
SB  LOCA  analyses  provided  to 
MYAPCo  by  the  YAEC  LOCA  Group 
were  isolated.  LOCA  analyses  and  other 
safety-related  analyses  provided  to  NRC 
Ucensees  by  YAEC  and/or  DE&S, 
including  the  LOCA  Group,  have 
jeneraUy  been  found  to  be  in 
compUance  with  NRC  requirements. 
Therefore,  the  actions  requested  by  the 
Petitioner  are  not  necessary. 

With  respect  to  future  work  by  DE&S, 
weaknesses  or  vulnerabilities  identified 
during  these  reviews  are  being 
addressed  by  DE&S.  Therefore,  the  NRC 
staff  has  concluded  that  there  is  no  basis 
for  taking  action  against  DE&S  and/or 
YAEC  to  prevent  them  fit)m  providing 
safety-related  analysis  services  to  NRC 
Ucensees,  nor  to  take  action  against  NRC 
Ucensees,  including  Vermont  Yankee,  to 
prevent  them  from  using  the 
engineering  services  provided  by  YAEC 
and/or  DEfrS. 

D.  Inadequate  Operational  Experience 
Review  Program 

Petitioner  states  that  there  is  evidence 
that  strongly  suggests  that  the  Vermont 
Yankee  Ucensee  does  not  have  an 
adequate  operational  experience  review 


program  and  listed  DERs  31923,  32016. 
and  33789  as  examples  of  inadequacy 
and  violation  of  NRC  regulations. 
Petitioner  states  that  an  inadequate 
operational  experience  review  program 
leads  to  "compromised  engineering 
conservation  in  safety  systems,  and  the 
eventual  failure  of  such  systems  during 
a  serious  emergency  event." 

The  Ucensee  acknowledges  that 
weaknesses  have  been  identified  in  the 
reviews  of  industry  operation 
experiences  in  that  reviews  were  not 
always  timely  and  some  opportunities 
to  learn  fitim  industry  operating 
experiences  were  sometimes  missed.  A 
task  force  was  developed  to  address  the 
weaknesses. 

The  NRC  assessed  licensee 
performance  in  this  area  on  September 
6, 1997,  and  documented  the  findings  in 
IR  50-271/97-06.  The  NRC  concluded 
that  the  previous  weaknesses  identified 
in  the  Ucensee's  operating  experience 
review  process  had  been  appropriately 
addressed  through  implementation  of  a 
new  administrative  procedure.  This 
report  also  stated  that  a  selected  sample 
of  recently  dispositioned  items 
identified  that  a  proper  review  of  the 
individual  concerns  had  been  made  and 
that  closure  of  the  individual  concerns 
had  been  achieved. 

hi  IR  50-271/98-12.  the  NRC 
reviewed  the  three  event  reports  listed 
by  the  Petitioner  as  examples  that  the 
Ucensee  does  not  have  an  adequate 
operational  experience  feedback  (OEF) 
review  program.  On  March  10. 1997, 
DER  31923  was  identified  as  a  result  of 
the  licensee's  IPEEE  program.  The 
licensee  determined  that  the  root  cause 
of  this  event  was  an  inadequate  initial 
design.  Related  to  this  cause  was  an 
inadequate  flood  design  bases.  This 
contributed  to  the  Ucensee's  failure  to 
identify  this  concern  during  earlier 
design  studies,  including  those  in 
response  to  NRC  Information  Notices  on 
similar  events  in  the  industry.  The 
Ucensee's  IPEEE  program  was  a  very 
detailed  and  intrusive  review  that 
questioned  design  basis  assumptions. 
Due  to  the  scope  of  that  review,  this 
concern  as  well  as  several  other  flooding 
design  concerns  were  discovered  by  the 
licensee.  The  root  cause  and  corrective 
actions  for  this  event  were  described  in 
LER  50-271/97-002.  This  LER  was 
previously  reviewed  in  Section  E8.3  of 
IR  50-271/97-10.  hi  that  report,  the 
NRC  concluded  that  the  Ucensee's  root 
cause  analyses  and  corrective  actions 
were  acceptable  and  that  this  issue  met 
the  NRC  &iforcement  PoUcy  for 
handling  as  a  non-cited  violation  per 
Section  VII.B.3,  "Old  Design  Issues." 

DERs  32016  and  33789  were  found  to 
be  related.  The  earUer  of  these  two 
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events  was  discovered  on  March  25, 

1997,  as  a  result  of  the  licensee's 
operational  experience  feedback  review 
of  an  event  report  by  Lasalle  on 
February  21, 1997.  After  this  initial 
discovery,  the  licensee  took  appropriate 
corrective  measures  to  ensure  that  the 
standby  gas  treatment  system  would  not 
be  operated  in  a  configuration  that 
could  lead  to  failure  of  the  system 
during  a  design  basis  accident.  The 
licensee  prematurely  removed  the 
corrective  actions,  which  resulted  in  a 
second  event  with  the  standby  gas 
treatment  system  operated  in  a 
configuration  that  could  lead  to  failiue. 
The  NRC  issued  a  violation  in  IR  50- 
271/97-06  for  this  second  event.  The 
licensee  attributed  the  cause  of  this 
second  event  to  a  weakness  in  the 
license  and  design-basis  information  for 
this  system.  The  licensee  appropriately 
reported  this  event  to  the  NRC  in  LER 
50-271/97-014. 

As  a  result  of  additional  engineering 
review  committed  to  as  a  corrective 
action  listed  in  LER  50-271/97-014,  the 
licensee  discovered  an  additional 
vulnerability  for  the  standby  gas 
treatment  system  that  was  subsequently 
reported  to  the  NRC  on  February  25, 

1998.  in  DER  33789.  The  NRC 
concluded  that  this  latter  event  was  not 
a  result  of  ineffective  operational 
experience  review,  but  rather  a  result  of 
the  corrective  actions  for  an  identified 
problem. 

The  NRC  concluded  that  these  event 
reports  were  a  result  of  original  design 
deficiencies,  and  related  weaknesses  in 
the  design  and  licensing  basis 
information  for  the  plant  systems  in 
question.  The  root  causes  of  these 
events  did  not  raise  concern  with  the 
adequacy  of  the  licensee's  current  OEF 
review  program,  as  discussed  in  IR  50- 
271/97-06.  Except  for  DER  33789, 
which  was  a  result  of  the  licensee's 
corrective  actions  program,  these  events 
predated  the  licensee's  revised  OEF 
program  as  discussed  in  IR  50-271/97- 
06.  Also,  one  of  the  events  was  licensee 
identified  by  use  of  the  OEF  process. 

The  DERs  referenced  by  the  Petitioner 
do  not  constitute  a  failure  of  the 
operational  experience  review  program. 
On  the  basis  of  NRC's  previous 
inspection  in  this  area,  the  licensee  has 
an  adequate  industry  operational 
experience  review  program.  Follow-up 
on  the  effectiveness  of  the  licensee's 
operational  experience  program  remains 
an  item  of  routine  review  for  the  NRC 
inspection  staff. 

E.  High  Potential  for  Other  Serious 
Safety  Problems 

Petitioner  states  that  since  Vermont 
Yankee's  safety  evaluation  and 


operational  experience  review  program 
do  not  seem  adequate,  and  since  it  has 
relied  on  YAEC  engineering  analyses,  it 
is  reasonable  to  expect  that  there  are 
many  more  design  and  licensing-bases 
problems  yet  to  be  dealt  with  at 
Vermont  Yankee.  Petitioner  states  that 
the  NRC  required  Salem  and  Millstone 
reactor  licensees  to  certify  that  the 
safety-related  systems  at  these  facilities 
were  within  their  design  and  licensing 
basis  before  permitting  them  to  be 
restarted  when  pervasive  and  systemic 
problems  very  similar  to  those  at 
Vermont  Yankee  were  identified  at 
these  fiacilities. 

As  stated  in  the  "Background"  section 
of  this  Director's  Decision,  the  A/E 
inspection  conducted  at  Vermont 
Yankee  was  performed  as  a  follow-up 
on  the  design-basis  problems  noted  at 
facilities,  including  Millstone.  As 
previously  stated,  the  NRC  team 
concluded  that  the  systems  evaluated 
were  capable  of  performing  their 
intended  safety  functions.  The  concerns 
identified  were  not  of  the  significance  of 
those  observed  at  Millstone. 

Salem  Units  1  and  2  were  shut  down 
in  May  and  June  1995  respectively 
because  of  inadequate  control  room 
ventilation,  and  because  of  problems 
with  a  minimum  flow  valve  that  made 
the  residual  heat  removal  system 
inoperable.  Before  the  shutdown,  both 
Salem  imits  were  the  subject  of 
significant  regulatory  attention  because 
of  a  series  of  performance  problems 
dating  back  to  1990.  Additionally,  NRC 
Augmented  Inspection  Teams  were 
dispatched  to  the  Salem  units  every  year 
between  1991  and  1994  to  evaluate 
significant  operational  events,  including 
a  catastrophic  turbine-generator  failure 
and  control  rod  system  failures.  The 
NRC  was  concerned  about  Salem 
operation  because  of  fioquent 
equipment  failures  and  personnel  errors 
and  failure  of  previous  initiatives  to 
achieve  long-term  performance 
improvement.  In  June  1995,  the  Region 
I  Regional  Administrator  issued  a 
confirmatory  action  letter  confirming 
the  licensee's  commitment  to  develop  a 
long-term  plan  to  identify  and  correct 
the  longstanding  equipment  deficiencies 
and  address  the  poor  condition  of 
materials,  weak  management  oversight, 
and  ineffective  corrective  actions. 

The  magnitude  of  problems  that 
existed  at  Salem  have  not  been  observed 
at  Vermont  Yankee.  As  previously 
stated,  the  NRC  considers  that  the 
licensee's  safety  evaluation  and 
operational  experience  review  program 
are  adequate  on  the  basis  of  NRC's 
inspections.  In  addition,  the  NRC  has 
not  identified  any  significant  concerns 
with  the  YAEC/DE&S  analysis  for 


Vermont  Yankee  that  warrant  the 
actions  requested  by  the  Petitioner. 

The  Vermont  Yankee  licensee  is 
conducting  a  DBD  and  FSAR  review 
that  examines  safety-related  systems  to 
identify  and  correct  design  and 
licensing-basis  problems.  Plant 
operation  may  continue  during  these 
assessments,  provided  the  plant  is 
operated  in  accordance  with  its  license 
and  NRC's  regulations.  Deficiencies 
identified  are  entered  into  the  corrective 
action  process  and  operability  is 
determined  using  guidance  similar  to 
that  contained  in  NRC  GL  91-18  as 
discussed  previously. 

In  our  recent  SALP  IR  50-271/98-99, 
dated  August  28, 1998,  the  NRC 
concluded  that  licensee  management 
established  a  lower  threshold  for 
problem  reporting,  thereby  improving 
problem  identification.  Particularly 
noteworthy  was  management's 
implementation  of  the  Configiiration 
Management  Improvement  Project, 
which  improved  identification  of  design 
and  licensing  issues.  The  activities  have 
been  rigorous,  as  evidenced  by  the 
number  and  significance  of  the  issues 
identified  during  the  development  and 
validation  of  the  system  DBDs.  The  NRC 
considered  the  licensee's  performance 
in  engineering  to  be  good.  The  SALP 
was  based  on  the  results  of  numerous 
NRC  inspections  at  Vermont  Yankee, 
including  a  major  design  (A/E) 
inspection  of  certain  systems.  On  the 
basis  of  our  recent  assessment  of 
engineering  at  Vermont  Yankee,  the  staff 
concluded  that  the  actions  requested  by 
the  Petitioner  are  not  warranted. 

F.  Lack  of  Adequate  Perimeter  Security 

Petitioner  states  that  Vermont 
Yankee's  lax  perimeter  security 
demonstrates  that  management  did  not 
adequately  respond  to  all  of  the 
implications  of  the  recent  incident 
involving  a  former  Vermont  Yankee 
contractor.  On  August  19. 1997,  this 
former  contractor  was  involved  in 
shootings  in  New  Hampshire  and 
Vermont  that  left  foiu  people  dead.  The 
individual  was  subsequently  killed  in  a 
confrontation  with  Vermont  law 
enforcement  authorities.  Law 
enforcement  authorities  later  found 
bomb-making  materials  stored  at  the 
individual's  residence.  Petitioner  states 
that  NRC  inspectors  recently  discovered 
a  major  wealuiess  in  the  security  system 
by  having  five  out  of  eight  inspectors 
successfully  invade  the  security 
perimeter,  including  one  inspector  who 
passed  through  the  metal  detector  with 
a  gun. 

The  NRC  conducted  a  special 
inspection  at  Vermont  Yankee  on 
August  27  and  28, 1997,  to  determine  if 
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the  access  authorization  program,  access 
controls,  and  fitness  for  duty  program, 
as  implemented,  revealed  information 
Aat  should  have  prevented  the 
individual  involved  in  the  shootings  of 
August  19, 1997,  from  being  granted 
unescorted  access.  The  NRC  determined 
that  the  Ucensee's  program  met 
regulatory  requirements.  The  NRC  did 
not  identify  any  information  used  by  the 
licensee  in  processing  the  individual  for 
access  authorization  that  should  have 
prevented  the  licensee  from  granting  the 
individual  unescorted  access  to  the 
secured  portions  of  the  plant.  The 
results  of  the  inspection  are 
documented  in  IR  50-271/97-07.  No 
changes  or  corrective  actions  to  the 
licensee's  program  were  found  to  be 
necessary. 

The  NkC  conducted  a  physical 
security  inspection  at  Vermont  Yankee 
on  March  16-19, 1998,  as  documented 
in  IR  50-271/98-05.  This  inspection 
concluded  that  within  the  scope  of  the 
inspection,  the  Vermont  Yankee 
licensee  had  in  place  a  satisfactory 

Erogram  for  the  protection  of  public 
ealth  and  safety.  However,  two 
violations  of  regulatory  requirements 
associated  virith  access  control  of 
packages  and  the  intrusion  detection 
(perimeter  security)  system  were 
identified.  The  violations  were 
categorized  as  Severity  Level  IV 
violations  in  accordance  with  the  NRC 
enforcement  poUcy  and  are  discussed 
below. 

Performance  testing  of  the  intrusion 
detection  system  by  the  NRC  regional 
assistance  team  resulted  in  the 
assistance  team's  successfully  gaining 
imdetected  access  into  the  protected 
area  by  climbing  over  the  protected  area 
barrier  without  generating  an  alarm  in  6 
of  10  zones.  This  weakness  constituted 
a  violation  of  NRC  requirements.  The 
licensee  took  adequate  corrective 
actions  for  the  violation  by  inmiediately 
implementing  compensatory  measures 
and  adjusting  all  fence  zone  sensors.  All 
zones  subsequently  successfully 
detected  deUberative,  non-aggressive 
climbing  attempts  by  a  specially 
selected  securi^  force  member.  A 
specifically  defined  non-aggressive 
climb  test  was  incorporated  into 
regularly  scheduled  operabiUty  testing 
of  the  system.  Despite  this  violation,  the 
NRC  concluded  that  the  licensee's 
security  fadUties  and  equipment  were 
well  maintained  and  reliable  on  the 
basis  of  inspection,  testing, 
maintenance,  compensatory  measures, 
•  protected  area  detection  aids,  and 
assessment  aids. 

During  the  performance  testing  of  the 
personnel  and  package  search 
equipment,  a  test  device  was  placed  in 


a  backpack  with  other  items  and  placed 
on  the  x-ray  machine.  The  x-ray 
machine  detected  an  object  in  the 
backpack  that  could  not  be  identified 
and  the  backpack  was  physically 
searched  by  a  security  force  member. 
However,  Uie  test  device  was  not 
discovered  during  the  physical  search, 
constituting  a  violation  of  NRC 
requirements.  The  Ucensee  took 
adequate  corrective  actions,  including 
counseUng  and  retraining  the  search 
officer  involved,  as  well  as  assessing  the 
hand  search  practices  utilized  by  other 
security  officers.  Lessons  learned  and 
performance  expectations  were  also 
communicated  to  each  individual 
member  of  the  security  force.  The  NRC 
concluded  that  the  licensee  was 
conducting  its  security  and  safeguards 
activities  in  a  manner  that  protected 
pubUc  health  and  safety  on  the  basis  of 
the  inspection  of  the  access 
authorization  program,  alarm  stations, 
and  access  control  of  personnel  and 
packages  in  the  protected  area  despite 
the  violation  in  this  area. 

The  licensee  had  adequately 
addressed  the  issues  raised  by  IR  50- 
271/98-4)5  violations.  The  NRC 
performed  a  follow-up  inspection 
described  in  IR  50-271/98-12  during 
the  week  of  August  31, 1998.  which 
included  an  evaluation  of  the  Ucensee's 
corrective  actions  for  the  violations  and 
found  the  corrective  actions  acceptable. 
NRC's  SALP  report  dated  August  28. 
1998.  considered  these  issues  and 
concluded  that  site  management 
continued  to  provide  appropriate 
oversight  of  the  security  program.  These 
violations  were  not  related  to  the 
situation  involving  the  former  Vermont 
Yankee  contractor  previously  discussed. 
Therefore,  since  these  situations  are  not 
related  and  no  changes  or  corrective 
actions  to  the  licensee  program  were 
necessary  following  the  former 
contractor  issue,  the  NRC  Considers  that 
Petitioner's  statement  that  lax  perimeter 
security  demonstrates  that  management 
did  not  adequately  respond  to  all  of  the 
impUcations  of  the  recent  incident 
involving  a  former  Vermont  Yankee 
contractor  is  not  vaUd. 

G.  Operation  Conditional  Upon  the  DBD 
and  the  FSAR  Schedule 

Petitioner  stated  that  Vermont  Yankee 
should  be  allowed  to  operate  only  if  it 
meets  the  scheduling  obligations  it  set 
up  for  completing  DBDs  and  updating 
the  FSAR  (by  imposition  of  a  Ucense 
condition  or  Order).  The  Petition  stated 
that  Vermont  Yankee's  lagging  efforts  at 
regulatory  compUance  easily  justify  this 
action. 

As  previously  stated,  on  October  9. 
1996,  the  NRC  issued  a  request  for 


information  pursuant  to  10  CFR  50.S4(f) 
regarding  the  adequacy  and  availability 
of  design-basis  information.  By  letters 
dated  February  14  and  March  11, 1997, 
the  licensee  responded  to  the  request  for 
information.  The  licensee  committed  to 
a  series  of  actions  designed  to  provide 
improved  configuration  management 
(adequacy  and  availability  of  design- 
basis  information).  These  actions 
included  a  DBD  program  and  an  FSAR 
verification  program.  The  A/E 
inspection  previously  discussed,  IR  50- 
271/97-201,  was  conducted  to  review 
particular  aspects  of  the  licensee's 
design  control  programs  and  processes. 
The  DBD  and  the  FSAR  verification 
programs  were  originally  scheduled  to 
be  completed  by  October  1998  and 
December  1998,  respectively.  The  NRC 
imderstands  that  these  programs  require 
extensive  use  of  engineering  resources 
and  that  the  scheduled  date  for 
completion  of  these  programs  may  be 
delayed.  The  NRC  staff  has  concluded 
that  Ucensee  management  has  placed  an 
appropriately  high  emphasis  on  the 
configuration  management 
improvement  project,  which  includes 
the  DBD  and  the  FSAR  verification 
programs.  A  delay  in  the  Ucensee's 
implementation  would  not  necessarily 
constitute  a  condition  warranting  a 
Ucense  condition  or  imposition  of  an 
Order.  The  NRC  staff  currently  beUeves 
that  an  adequate  time  frame  for 
completion  of  the  FSAR  verification 
programs  is  March  30,  2000.  for 
structiires.  systems,  and  components  of 
high  safety  significance  as  defined  in 
the  Ucensee's  maintenance  rule,  and 
March  30.  2001.  for  all  other 
information.  Delayed  completion  of 
these  programs  may  be  subject  to 
enforcement. 

With  respect  to  Vermont  Yankee's 
regulatory  compUance,  compliance 
issues  have  been  appropriately 
addressed  by  the  NRC  and  the  licensee 
as  previously  discussed.  In  the  SALP 
report  issued  on  August  28, 1998,  the 
NRC  concluded  that  Ucensee 
performance  has  been  good  in  all 
functional  areas,  which  reflects  NRC's 
assessment  of  regulatory  compUance 
during  the  period  of  January  19, 1997, 
to  luly  18, 1998.  On  the  basis  of  this 
information,  the  NRC  has  determined 
that  the  requested  action  is  not 
necessary. 

H.  Necessity  for  a  "Vertical  Slice" 
Safety  Assessment 

Petitioner  states  that  a  "vertical  sUce" 
safety  assessment  on  at  least  two 
systems  for  which  the  Ucensee  has 
completed  review  is  necessary  to  be 
certain  that  Vermont  Y^ankee's  DBD  and 
FSAR  projects  have  accurately  captured 
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the  actual  operating  condition  of  the 
facihty's  safety  systems.  By  "vertical 
slice,"  the  Petitioner  appears  to  be 
referring  to  an  inspection  similar  to  the 
A/E  inspection  previously  performed 
and  documented  in  IR  50-271/97-201. 
Petitioner  references  statements  made 
during  the  enforcement  conference  on 
March  2, 1998,  between  the  NRC  and 
the  licensee  following  the  NRC  A/E 
inspection,  which  discussed  the  process 
that  the  licensee  was  using  in  the  DBD 
validation  process. 

This  area  was  evaluated  by  the  NRC 
and  documented  in  IR  50-271/97-10. 
The  NRC  had  been  concerned  that  at  the 
time  of  the  A/E  inspection,  it  did  not 
appear  that  the  DBD  reviews  would 
have  identified  the  design  issues  found 
by  the  NRC  team  based  on  an  initial 
review  of  the  Ucensee's  design-basis 
efforts.  At  the  enforcement  conference 
meeting  on  March  2, 1998,  the  licensee 
stated  that  it  had  committed  to  perform 
the  DBD  reviews  and  recognized  the 
need  for  DBD  validation  prior  to 
issuance  of  the  NRC's  10  CFR  50.54(f) 
letter  regarding  the  adequacy  and 
availability  of  design-basis  information. 
However,  the  validation  effort  had  not 
been  fully  defined  at  the  time  of  the  A/ 
E  inspection.  The  licensee  stated  that 
the  vahdation  effort  would  have  been 
designed  to  identify  the  type  of 
problems  found  by  the  A/E  team.  Chi  the 
basis  of  the  findings  of  the  follow-up 
inspection  completed  in  November  1997 
(IR  50-271/97-10)  and  the  information 
provided  at  the  March  1998  meeting,  the 
NRC  was  no  longer  concerned  with  DBD 
vahdation  effort.  The  NRC  staff 
documented  this  conclusion  by  letter 
dated  April  14. 1998.  which  issued  the 
NOV  and  civil  penalty  related  to  the  A/ 
E  inspection  and  IR  50-271/97-10.  The. 
SALP  report  issued  August  28.  1998, 
concluded  that  overall  the  activities  in 
this  area  have  been  rigorous,  as 
evidenced  by  the  number  and 
significance  of  the  issues  identified 
during  the  development  and  validation 
of  the  system  DBDs. 

The  NRC  considers  that  the  licensee's 
efforts  in  this  area  are  adequate,  and 
allocation  of  additional  NRC  resources 
to  perform  an  additional  "vertical  slice" 
safety  assessment  is  unnecessary  at  this 
time.  The  NRC  will  continue  to  evaluate 
the  adequacy  of  the  hcensee's  corrective 
actions  for  the  violations  identified 
during  the  A/E  inspection  in  future 
inspections. 

/.  Conduct  of  a  Public  Hearing  in 
Brattleboro,  Vennont  To  Inform  the 
Public 

Petitioner  requested  that  the  NRC 
conduct  a  public  hearing  in  Brattleboro, 
Vennont,  to  inform  the  public  about 


changes  to  the  torus,  compliance  with 
the  DBD  and  the  FSAR  process,  results 
of  the  A/E  inspection,  results  of  an  NRC 
"vertical  slice"  analysis  of  Vermont 
Yankee's  first  sets  of  DBDs,  and  the 
implications  for  public  health  and  safety 
of  Vermont  Yankee's  schedule  for 
complying  with  the  requirements  that  it 
verify  and  update  all  DBDs  and  the 
FSAR. 

The  NRC  has  conducted  several 
public  meetings  on  many  of  these 
issues.  In  addition,  the  NRC  conducted 
a  public  meeting  in  Brattleboro, 
Vermont,  on  September  16, 1998,  to 
discuss  the  results  of  the  latest  SALP  for 
Vermont  Yankee.  Following  the  meeting 
with  the  licensee,  the  NRC  met  with 
members  of  the  public,  including 
members  of  the  Petitioner's 
organization,  to  discuss  any  issues  that 
members  of  the  public  wished  to 
discuss.  Both  the  July  6. 1998.  NRC 
letter  to  the  Petitioner  and  the  SALP 
public  meeting  notice  indicated  that 
NRC  officials  would  be  available 
following  the  SALP  meeting.  Issues 
discussed  with  members  of  the  public    I 
included  those  described  by  the 
Petitioner.  Further  commitment  of  NRC 
staff  resources  to  conduct  the  requested 
hearing  is  not  warranted. 

/.  Review  of  Vennont  Yankee  Daily 
Event  Reports 

Petitioner  attached  to  the  Petition  a 
letter  dated  May  14. 1998.  from  the  UCS 
to  the  Petitioner  that  contained  a  review 
of  DER  information  at  Vermont  Yankee 
and  provided  general  observations  and  ' 
conclusions.  Concerns  raised  included 
the  single-failure  criterion,  inadequate 
safety  evaluations,  potential  over- 
reliance  on  YAEC.  and  the  program  to 
review  inadequate  operational 
experience.  These  issues  were 
addressed  earlier  in  this  Director's 
Decision.  The  conditions  documented 
in  the  DERs  have  been  addressed  by 
NRC  inspection  follow-up  when 
appropriate  and  no  additional  action  is 
necessary. 

K.  Concern  About  Water  Hammer 
Effects  on  Certain  Systems 

Petitioner  attached  a  document  titled 
"Vermont  Yankee  HPCI/RCIC  (High 
Pressure  Coolant  Injection  Reactor  Core 
Isolation  CooUng]  Waterhammer.  DER 
33545."  dated  January  29, 1998,  to 
David  J.  Vito,  Senior  Allegation 
Coordinator  for  the  NRC,  from  the  UCS. 

The  document  questioned  (1)  whether 
the  Vermont  Yankee  FSAR  analyses 
assume  that  HPCI  and  RCIC  start  and 
stop,  and,  if  so,  is  suppression  pool 
temperature  such  that  conditions  for 
water  hammer  exist;  (2)  whether  the 
FSAR  appropriately  documents  the 


existence  (and  related  design  and 
hcensing  basis)  of  the  vacuum  breakers 
in  the  HPCI  and  RCIC  exhaust  lines;  and 
(3)  whether  the  related  Vermont  Yankee 
LER  should  discuss  the  risk  to  the 
public  from  two  fission  product  barriers 
being  degraded  (the  fuel  cladding  due  to 
known  leaking  f\iel  at  Vennont  Yankee, 
and  the  primary  containment  boundary 
due  to  potential  water  hammer). 
In  response,  the  NRC  reviewed 
Vermont  Yankee's  subsequent  LER  98- 
05,  issued  on  April  9, 1998,  and 
performed  inspection  activities  at 
Vermont  Yankee  in  Jime  1998,  as 
described  in  IR  50-271/98-80.  The  NRC 
review  found  that  the  effect  of  the 
suppression  pool  air  space  pressure  was 
not  adequately  considered  in  the 
original  HPCI  and  RCIC  vacuum  breaker 
design.  However,  the  NRC  also 
concluded  that  the  forces  associated 
with  the  potential  water  hammer 
transients  caused  by  this  design  issue 
would  not  have  challenged  the 
structural  integrity  of  the  piping. 
Although  the  previous  vacuum 
^  breaker  design  was  not  adequately 
described  in  the  FSAR,  earlier  versions 
of  HPQ  and  RCIC  piping  and 
instrument  diagrams  did  accurately 
reflect  the  installed  configuration.  A 
subsequent  modification  to  correct  the 
design  deficiency  shows  that  controlled 
drawings,  the  DBDs  for  HPCI  and  RCIC. 
and  the  FSAR  have  been  or  will  be 
updated  to  reflect  the  newly  installed 
vacuum  breaker  configurations.  The 
NRC  also  sampled  design  changes  since 
1974  related  to  HPQ  and  RCIC  and 
found  none  that  would  have  influenced 
the  piping  configuration  in  question. 
Further,  the  DBD  prepared  for  each 
system  represents  a  comprehensive 
evaluation  of  past  modifications  and 
design  information.  In  January  1998, 
during  the  preparation  of  the  HPCI  and 
RCIC  DBDs,  the  licensee  identified  the 
vacuiun  breaker  deficiency.  Therefore, 
on  the  basis  of  the  NRC's  and  the 
licensee's  reviews,  there  is  reasonable 
assurance  that  no  past  evaluations 
would  have  been  flawed  as  a  result  of 
the  lack  of  discussion  in  the  FSAR. 

Regardmg  the  content  of  LER  98-05, 
the  NRC  concluded  that  the  potential 
water  hammer  forces  would  not  have 
been  high  enough  to  challenge  pipe 
structural  Umits  and,  therefore, 
containment  integrity.  Regarding  the 
fuel  cladding,  the  leakage  experienced 
in  the  last  cycle  of  operation  was 
hmited  to  a  single  fuel  rod  bundle,  and 
was  within  the  operational  Umits  of  the 
Vermont  Yankee  technical 
specifications  (TSs)  and  well  below  that 
assumed  in  the  FSAR  accident  analysis. 
As  such,  no  significant  increase  in  risk 
was  presented  in  this  circumstance. 
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1  Mislocated  Fuel  Bundle  Loading 
Errors 

Petitioner  also  attached  a  letter  dated 
Aay  5, 1997.  from  the  UCS  to  the  NRC 
egarding  "Mislocated  Fuel  Bundle 
jOading  Error."  The  letter  urges  NRC  to 
revisit  the  misoriented  and  mislocated 
fuel  bimdle  loading  issues  for  boiUng- 
ivater  reactors  (BWRs).  It  also 
questioned  the  validity  of  General 
Electric's  (GE's)  estimated  probability  of 
these  events  as  submitted  to  NRC. 

GE  proposed  that  these  events  be 
reclassified  as  accidents  because  they 
are  potentially  limiting  events  for 
critical  power  ratio  (CPR)  margin  to  the 
CPR  safety  limit,  particularly  for  the 
BWR6  design.  GE's  estimated 
probability  of  these  events  was  not 
accepted  by  the  staff,  and  they  continue 
to  be  treated  as  anticipated  operational 
occurrences  for  licensing  purposes. 

The  UCS  letter  impUes  that  GE  may 
have  purposely  submitted  an 
unrealistically  low  probability  value  for 
these  events.  GE's  estimated  probability 
was  based  on  the  fact  that  since  1981, 
when  SIL-347  (which  gives  guidelines 
for  core  verification  procedures  for 
detection  of  misoriented  fuel  bundles) 
was  first  implemented,  there  had  been 
no  reported  cases  of  plant  operation 
with  a  misoriented  bundle.  GE's 
assessment  was  made  before  the  Hope 
Creek  misoriented  fuel  bundle  event. 
GE's  estimated  probabiUty  in  this 
specific  case  (Hope  Creek)  was  not 
unreasonable  considering  reactor 
performance  after  SIL-347 
implementation  and  before  this  event. 

M.  Potential  Safety  Hazard  Reactor 
Operation  With  Failed  Fuel  Cladding 

Petitioner  also  attached  a  document 
from  the  UCS  titled  "Potential  Nuclear 
Safety  Hazard  Reactor  Operation  With 
Failed  Fuel  Cladding,"  which  concludes 
that  existing  design  and  licensing 
requirements  do  not  allow  plants  to 
operate  with  known  fuel  cladding 
failures.  This  document  was  also 
provided  to  the  NRC  from  the  UCS  to 
support  a  Petition  submitted  pursuant  to 
10  CFR  2.206.  A  Director's  Decision  is 
being  prepared.  A  copy  of  that  Decision 
will  be  forwarded  to  the  Petitioner  when 
it  becomes  available.  ' 

With  regard  to  plant  safety,  the 
Vermont  Yankee  plant  is  not  prohibited 
from  operation  with  a  minimal  amount 
of  fuel  cladding  damage,  as  stated  in  the 
letter  of  July  6, 1998.  The  Vermont  TS 
Section  1.1  addresses  limits  to  be 
observed  to  prevent  significant  fuel 
cladding  dfunage.  Operation  is  allowed 
fo  continue  with  a  minimal  amoimt  of 
fuel  damage,  provided  that  the  coolant 
chemistry  requirements  of  TS  3.6.B  are 


met.  These  limits  are  set  to  values  of 
coolant  activity  that  ensure  that  the 
radiological  consequences  of  postulated 
design-basis  accidents  are  within  the 
appropriate  dose  acceptance  criteria. 
Petitioner  did  not  submit  any 
information  indicating  that  Vermont 
Yankee  has  operated  outside  these 
limits. 

N.  Event  of  June  9.  1998 

In  response  to  the  June  9  event,  the 
NRC  performed  a  special  team 
inspection  to  review  the  causes,  safety 
implications,  and  licensee  actions 
associated  with  the  event.  The  event 
involved  a  reactor  vessel  high  water 
level  turbine  trip  (due  to  foreign 
material  in  a  reactor  feedwater  valve) 
and  reactor  scram  followed  by  an 
electrical  transient.  The  NRC  staff 
concluded  that  continued  operation  of 
Vermont  Yankee  does  not  constitute  an 
undue  risk  to  pubUc  health  and  safety 
and  immediate  action  to  suspend  or 
modify  the  operating  Ucense  is  not 
warranted  at  this  time.  IR  50-271/98- 
09.  dated  Jidy  10. 1998.  documented  the 
team's  findings. 

IV.  Conclusion 

The  NRC  staff  has  evaluated  the 
information  provided  by  the  Petitioner 
as  its  basis  for  the  actions  requested.  As 
previously  discussed,  the  information 
provided  by  the  Petitioner  does  not 
warrant  any  further  action. 

The  NRC  staff  has  been  closely 
monitoring  events  at  Vermont  Yankee 
and  has  taken  numerous  actions  to 
ensure  that  there  is  no  undue  risk  to 
pubhc  health  and  safety.  The  Petitioner 
did  not  submit  any  significant  new 
information  about  safety  issues.  The 
NRC  already  knew  of  the  events, 
inspection  reports,  and  concerns 
presented  in  support  of  the  Petition. 
Neither  the  information  presented  in  the 
Petition  nor  any  other  information  of 
which  the  NRC  is  aware  warrants  the 
actions  requested  by  the  Petitioner. 
Accordingly,  the  Petitioner's  requests 
for  action  are  denied. 

As  provided  in  10  CFR  2.206(c)  a 
copy  of  this  Decision  will  be  filed  with 
the  Secretary  of  the  Commission  for  the 
Commission's  review.  This  Decision 
will  constitute  the  final  action  of  the 
Commission  25  days  after  issuance 
unless  the  Commission,  on  its  own 
motion,  institutes  review  of  the  Decision 
within  that  time. 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  December  1998. 


For  the  Nuclear  Regulatory  Commission. 
Samuel  |.  CoUins. 
Director,  Office  of  Nuclear  Reactor 
Regulation. 

(PR  Doc.  9a-33467  Filed  12-16-98;  8:45  am] 
BHJJNO  CODE  7SM-41-MM  REOSTER  A17OE0. 

RAILROAD  RETIREMENT  BOARD 

Proposed  Data  Collection  Available  for 
Public  Comment  and 
Recommendations 

SUMMARY:  In  accordance  with  the 
requirement  of  Section  3506  (c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportunity  for  pubUc 
comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 
Board  will  pubUsh  periodic  summaries 
of  proposed  data  collections. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  fimctions  of  the  agency,  including 
whether  the  information  has  practical 
utiUty;  (b)  the  accuracy  of  the  RRB's 
estimate  of  the  burden  of  the  collection 
of  the  information;  (c)  ways  to  enhance 
the  quality,  utiUty,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Title  and  Purpose  of  information 
collection:  Raifroad  Separation 
Allowance  or  Severance  Pay  Report 
Section  6  of  the  Railroad  Retirement  Act 
provides  for  a  liunp-simi  payment  to  an 
employee  or  the  employee's  survivors 
equal  to  the  Tier  II  taxes  paid  by  the 
employee  on  a  separation  allowance  or 
severance  payment  for  which  the 
employee  did  not  receive  credits  toward 
retirement.  The  lump-sum  is  not 
payable  imtil  retirement  benefits  begin 
to  accrue  or  the  employee  dies.  Also, 
Section  4  (a-l)(iii)  of  the  Railroad 
Unemployment  Insiu^nce  Act  provides 
that  a  railroad  employee  who  is  paid  a 
separation  allowance  is  disqualified  for 
unemployment  and  sickness  benefits  for 
the  period  of  time  the  employee  would 
have  to  work  to  earn  the  amoimt  of  the 
allowance.  In  order  to  calculate  and 
provide  payments,  the  Railroad 
Retirement  Board  (RRB)  must  collect 
and  maintain  records  of  separation 
allowances  and  severance  payments 
which  were  subject  to  Tier  II  taxation 
from  railroad  employers.  The  RRB  uses 
Form  BA-9  to  obtain,  on  a  quarterly 
basis,  the  information  needed  from 
railroad  employers  concerning  the 
separation  allowances  and  severance 
payments  made  to  railroad  employees 
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and/or  the  survivors  of  railroad 
employees.  All  reports  contain  a  one- 
line  entry  for  each  such  payment  or 


adjustment.  The  RRB  proposes  no 
changes  to  Form  BA-9. 


Form  No. 


BA-9 


Estimate  of  Annual  Respondent  Burden 

The  estimated  annual  respondent 
burden  is  as  follows: 


Annual  re- 
sponses 


1,072 


Time  (min) 


75 


Burden  (hrs) 


1.340 


Additional  Information  or  Comments: 
To  request  more  information  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  Officer  at  (312)  751-3363. 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Railroad  Retirement 
Board,  844  N.  Rush  Street.  Chicago. 
Illinois  60611-2092.  Written  comments 
should  be  received  within  60  days  of 
this  notice. 
Chuck  Mierzwa, 
Clearance  Officer. 
[FR  Doc.  9&-33417  Filed  12-16-98;  8:45  am] 

BILUNO  CODE  7MS-01-M 

RAILROAD  RETIREMENT  BOARD 

Determination  of  Quarteriy  Rate  of 
Excise  Tax  for  Railroad  Retirement 
Supplemental  Annuity  Program 

In  accordance  with  directions  in 
Section  3221(c)  of  the  Railroad 
Retirement  Tax  Act  (26  U.S.C,  Section 
3221(c)),  the  Raiht)ad  Retirement  Board 
has  determined  that  the  excise  tax 
imposed  by  such  Section  3221(c)  on 
every  employer,  with  respect  to  having 
individuals  in  his  employ,  for  each 
work-hour  for  which  compensation  is 
paid  by  such  employer  for  services 
rendered  to  him  during  the  quarter 
beginning  January  1. 1999.  shall  be  at 
the  rate  of  27  cents. 

In  accordance  with  directions  in 
Section  15(a)  of  the  Raihoad  Retirement 
Act  of  1974,  the  Raihoad  Retirement 
Board  has  determined  that  for  the 
quarter  beginning  January  1, 1999.  38.1 
percent  of  the  taxes  collected  under 
Sections  3211(b)  and  3221(c)  of  the 
Raih-oad  Retirement  Tax  Act  shall  be 
credited  to  the  Railroad  Retirement 
Account  and  61.9  percent  of  the  taxes 
collected  under  such  Sections  3211(b) 
and  3221(c)  plus  100  percent  of  the 
taxes  collected  under  Section  3221(d)  of 
the  Raih'oad  Retirement  Tax  Act  shall  be 
credited  to  the  Railroad  Retirement 
Supplemental  Account. 


Dated:  December  9, 1998. 
Beatrice  Ezerski, 
Secretary  to  the  Board. 
|FR  Doc.  98-33418  Filed  12-16-98;  8:45  am) 

BILUNG  CODE  7906-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-23596;  812-10730] 

Northern  Institutional  Funds,  et  al.; 
Notice  of  Application 

December  10, 1998. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  section  6(c)  of  the 

Investment  Company  Act  of  1940 

("Act")  from  section  15(a)  of  the  Act 

and  rule  18f-2  under  the  Act  as  well  as 

certain  disclosure  requirements. 


SUMMARV  OF  APPLICATION:  Apphcants 
request  an  order  to  permit  them  to  hire 
subadvisers  and  materially  amend 
subadvisory  agreements  without 
shareholder  approval,  and  grant  relief 
from  certain  disclosure  requirements. 
APPLICANTS:  Northern  Institutional 
Funds  ("NIF"),  Northern  Funds 
("Northern  Funds")  (collectively,  the 
"Trusts"),  The  Northern  Trust  Company 
("Northern"),  Northern  Trust 
Quantitative  Advisors.  Inc. 
("Quantitative"),  and  The  Northern 
Trust  Company  of  Connecticut 
("Connecticut")  (collectively,  the 
"Advisers"). 

FILING  DATE:  The  appUcation  was  filed 
on  July  21, 1997,  and  amended  on  July 
6, 1998,  and  December  7, 1998. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  4, 1999,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 


of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
.  hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street.  N.W..  Washington,  D.C.  20549. 
Applicants,  50  South  LaSalle  Street, 
Chicago.  Illinois  60675. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  P.  Macdonald,  Branch  Chief,  at 
(202)  942-0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  appUcation 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  N.W.  Washington,  D.C.  20549 
(tel.  202-942-8090). 

Applicant's  Representations 

1.  The  Trusts  are  open-end 
management  investment  companies 
organized  as  Massachusetts  business 
trusts  and  registered  under  the  Act.  NIF 
currently  has  17  portfolios  and  Northern 
Funds  currently  has  25  portfolios 
(collectively,  the  "Portfolios"),  each  of 
which  has  its  own  investment  objectives 
and  policies. 

2.  Northern,  the  investment  adviser 
for  thirty-five  Portfolios,  is  an  Illinois 
state-chartered  bank  and  is  exempt  from 
registration  under  the  Investment 
Advisers  Act  of  1940  ("Advisers  Act"). 
Quantitative,  the  investment  adviser  to 
four  NIF  Portfolios  and  three  Northern 
Portfolios,  is  registered  under  the 
Advisers  Act.  Connecticut,  currently  not 
an  investment  adviser  to  any  of  the 
Portfolios,  is  a  state-chartered  trust 
company  exempt  from  registration 
under  the  Advisers  Act.  Connecticut 
specializes  in  evaluating  and  monitoring 
the  qualifications  and  performance  of 
investment  advisers.  Quantitative, 
Northern,  and  Connecticut  are  all  under 
the  common  control  of  Northern  Trust 
Corporation. 

3.  Applicants  propose  to  implement 
an  Adviser/Subadviser  structure  for  the 
Portfolios.  Under  Applicants'  proposed 
structure.  Northern  and/or  Quantitative 
each  would  serve  as  a  co- Adviser  with  * 
Connecticut,  who  would  offer  its 
expertise  in  evaluating  and  monitoring 
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investment  subadvisers  ("Subadvisers"). 
to  one  or  more  Portfolios.  The  Advisers 
would  have  overall  responsibiUty  for 
the  PortfoUos  and  would  recommend 
Subadvisers  to  the  Trusts'  boards  of 
trustees  ("Boards").  The  Advisers  would 
monitor  each  Subadviser's  compUance 
with  each  PortfoUo's  investment 
objectives  and  poUcies,  would  review 
the  performance  of  each  Subadviser, 
and  would  periodically  report  each 
Subadviser's  performance  to  the  Board. 
As  compensation  for  their  services,  the 
Advisers  would  receive  a  fee  from  the 
PortfoUos. 

4.  Under  investment  advisory 
agreements  between  the  Advisers  and 
the  Subadvisers  ("Subadvisory 
Agreements")  the  specific  investment 
decisions  for  each  PortfoUo  would  be 
made  by  each  Subadviser  subject  to 
supervision  by  the  Advisers  and 
ultimately  the  Boards.  The  Subadvisers' 
fees  would  be  paid  by  the  Advisers  out 
of  the  fee  they  receive  from  the 
PortfoUos. 

5.  Applicants  request  an  exemption 
from  section  15(a)  of  the  Act  and  rule 
18f-2  imder  the  Act  to  permit 
Subadvisers  approved  by  the  Boards  to 
serve  as  portfolio  managers  for  the 
Portfolios  without  obtaining  shareholder 
approval.*  Shareholder  approval  would 
continue  to  be  required  for  any 
Subadviser  that  is  an  "affiUated 
person,"  as  defined  in  section  2(a)(3)  of 
the  Act,  of  the  Portfolio  or  an  Adviser 
other  than  by  reason  of  serving  as  a 
Subadviser  of  the  PortfoUo  (an 
"AffiUated  Subadviser"). 

6.  AppUcants  also  request  an 
exemption  from  the  various  disclosure 
provisions  described  below  that  may 
require  the  Portfolios  to  disclose  the  fees 
paid  by  the  Adviser  to  the  Subadvisers. 
Each  PortfoUo  will  disclose  the 
foUowing  (both  as  a  dollar  amount  and 
as  a  percentage  of  a  PortfoUo's  net 
assets):  (1)  aggregate  fees  paid  to  the 
Advisers  and  AffiUated  Subadvisers; 
and  (2)  aggregate  fees  paid  to 
Subadvisers  other  than  AffiUated 
Subadvisers  ("Aggregate  Fee 
Disclosvue").  For  any  Portfolio  that 
employs  an  AffiUated  Subadviser,  the 
PortfoUo  will  provide  separate 


<  Applicants  request  that  the  relief  also  apply  to 
any  registered  open-end  management  investment 
company  created  in  the  future  and  each  series  for 
which  Northern  and  Connecticut,  or  any  entity 
controlling,  controlled  by,  or  under  common 
control  with  Northern  and  Connecticut  acts  as 
investment  adviser  ("Future  Funds").  All  registered 
open^end  management  investment  companies  that 
currently  intend  to  rely  on  the  requested  order  are 
named  as  applicants  and  any  Future  Fund  that 
relies  on  the  order  will  do  so  only  in  accordance 
with  the  terms  and  conditions  contained  in  the 
application. 


disclosiue  of  any  fees  paid  to  such 
AffiUated  Subadviser. 

Applicants'  Legal  Analysis 

Shareholder  Voting 

1.  Section  15(a)  of  the  Act  provides, 
in  relevant  part,  that  it  is  unlawful  for 
any  person  to  act  as  an  investment 
adviser  to  a  registered  investment 
company  except  pursuant  to  a  written 
contract  which  has  been  approved  by 
the  vote  of  a  majority  of  the  outstanding 
voting  securities  of  Uie  registered 
investment  company.  Rule  18f-2  under 
the  Act  provides  that  each  series  of 
stock  in  a  series  investment  company 
effected  by  a  maimer  must  approve  that 
matter  if  the  Act  requires  shareholder 
approval.  ' 

2.  Section  6(c)  authorizes  the  SEC  to 
exempt  persons  or  transactions  fitim  the 
provisions  of  the  Act  to  the  extent  that 
such  exemptions  are  appropriation  in 
the  pubUc  interest  and  consistent  with 
the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  poUcies 
and  provisions  of  the  Act. 

3.  AppUcants  request  an  order  under 
section  6(c)  of  the  Act  from  section  15(a) 
of  the  Act  and  rule  18f-2  under  the  Act 
to  permit  them  to  enter  into  and 
materially  amend  Subadvisory 
Agreements  without  shareholder 
approval.  Applicants  assert  that  when 
the  PortfoUos  implement  the  Adviser/ 
Subadviser  structiue,  a  Portfolio's 
investors  will  rely  on  the  Advisers  to 
select  Subadvisers  best  suited  to  achieve 
the  Portfolio's  investment  objectives. 
AppUcants  assert  that  Connecticut, 
which  will  serve  as  co-Adviser  to  the 
PortfoUos,  has  over  fifteen  years  of 
experience  evaluating  investment 
advisory  firms.  In  evaluating  investment 
advisers,  Connecticut  considers,  among 
other  factors,  the  adviser's  level  of 
expertise,  relative  performance, 
consistency  of  performance  compared 
with  investment  discipline  and 
philosophy,  investment  personnel, 
financial  strength,  and  quaUty  of 
service.  Applicants  state  that,  in 
addition  to  selecting  and  monitoring 
Subadvisers,  the  Advisers  will  supervise 
the  PortfoUos'  overall  investment 
programs. 

4.  Applicants  state  that,  from  the 
perspective  of  an  investor,  the  role  of 
the  Subadvisers  will  be  similar  to  that 
of  individual  portfoUo  managers 
employed  by  traditional  investment 
advisory  firms.  Applicants  assert  that 
the  requested  relief  would  allow  the 
PortfoUos  to  operate  the  proposed 
Adviser/Subadviser  structiu«  more 
efficiently.  Applicants  also  note  that 
each  Portfolio's  investment  advisory 
agreement  with  the  Advisers  wiU 


remain  subject  to  the  shareholder 
approval  requirements  of  section  15  of 
the  Act  and  rule  18f-2  under  the  Act. 

Fee  Disclosure 

AppUcants  also  request  reUef  under 
section  6(c)  of  the  Act  fit)m  certain 
disclosure  requirements  to  provide 
Aggregate  Fee  Disclosure. 

5.  Form  N-lA  is  the  registration 
statement  used  by  open-end  investment 
companies.  Items  3,  6(a)(i),  and  15(a)(3) 
of  Form  N-1 A  require  disclosure  of  the 
method  and  amount  of  an  investment 
adviser's  compensation. 

6.  Form  IM-14  is  the  registration  form 
for  business  combinations  involving 
open-end  investment  companies.  Item  3 
of  Form  N-14  requires  the  inclusion  of 
a  "table  showing  the  ciurent  fees  for  the 
registrant  and  the  company  being 
acquired  and  pro  forma  fees,  if  different, 
for  the  registrant  after  giving  effect  to 
the  transaction." 

7.  Rule  20a-l  under  the  Act  requires 
proxies  soUcited  with  respect  to  an 
investment  company  to  comply  with 
Schedule  14A  under  the  Securities 
Exchange  Act  of  1934  ("Exchange  Act"). 
Item  22(a)(3)(iv)  of  Schedule  14A 
requires  a  proxy  statement  for  a 
shareholder  meeting  at  which  a  new  fee 
will  be  estabUshed  or  an  existing  fee 
will  be  increased  to  include  a  table  of 
the  current  and  pro  forma  fees.  Items 
22(c)(l)(ii).  22(c)(l)(ui).  22(c)(8),  and 
22(c)(9),  taken  together,  require  a  proxy 
statement  for  a  shareholder  meeting  at 
which  the  advisory  contract  will  be 
voted  upon  to  include  the  "rate  of 
compensation  of  the  investment 
adviser,"  the  "aggregate  amount  of  the 
investment  adviser's  fees,"  a  description 
of  "the  terms  of  the  contract  to  be  acted 
upon,"  and,  if  a  change  in  the  advisory 
fee  is  proposed,  the  existing  and 
proposed  fees  and  the  difference 
between  the  two  fees. 

8.  Form  N-SAR  is  the  semi-annual 
report  filed  with  the  SEC  by  registered 
investment  companies.  Item  48  of  Form 
N-SAR  requires  investment  companies 
to  disclose  the  rate  schedule  for  fees 
paid  to  their  investment  advisers, 
including  the  Subadvisers. 

9.  Regulation  S-X  sets  forth  the 
requirements  for  financial  statements 
required  to  be  included  as  part  of 
investment  company  registration 
statements  and  shareholder  reports  filed 
with  the  SEC.  Sections  6-07(2)(a),  (b), 
and  (c)  of  Regulation  S-X  require  that 
investment  companies  include  in  their 
financial  statements  information  about 
investment  advisory  fees. 

10.  AppUcants  assert  that  the 
information  provided  in  the  Aggregate 
Fee  Disclosure  would  give  investors 
adequate  information  to  compare  the 
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advisory  fees  of  the  PortfoUos  with 
those  of  other  funds.  Applicants  also 
assert  that  some  Subadvisers  use  a 
"posted"  rate  schedule  to  set  their  fees, 
particularly  at  lower  asset  levels.  Based 
upon  the  Advisers'  discussions  with 
prospective  Subadvisers,  applicants 
believe  that  some  organizations  may  be 
unwilling  to  serve  as  Subadvisers  at  any 
fee  rate  other  than  their  "posted"  fee 
rates,  unless  the  rate  negotiated  for  the 
Portfolios  is  not  pubUcly  disclosed. 
Applicants  state  that  requiring 
disclosure  of  each  Subadviser's  fees  may 
deprive  the  Advisers  of  their  bargaining 
power  while  producing  no  benefit  to 
shareholders,  since  the  total  advisory 
fee  the  shareholders  pay  would  not  be 
afl^ected. 

Applicants'  Conditions 

Applicants  agree  that  any  order  of  the 
SEC  granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  The  Advisers  will  provide  general 
investment  management  services  to  the 
Portfolios,  including  overall  supervisory 
responsibility  for  the  general 
management  and  investment  of  the 
Portfolios'  securities,  and,  subject  to 
review  and  approval  by  each  Board  with 
respect  to  its  respective  Portfolios,  will: 
(a)  set  the  Portfolios*  overall  investment 
strategies;  (b)  recommend  and  select 
Subadvisers;  (c)  allocate  and  reallocate 
the  PortfoUo's  assets  among  Subadvisers 
in  those  cases  where  a  Portfolio  has 
more  than  one  Subadviser;  (d)  monitor 
and  evaluate  Subadviser  performance; 
and  (e)  implement  procedures  to  ensure 
that  the  Subadvisers  comply  with  the 
relevant  Portfolio's  investment 
objective,  policies,  and  restrictionis. 

2.  Before  a  PortfoUo  may  rely  on  the 
requested  order,  the  operation  of  the 
PortfoUo  as  described  in  the  application 
will  be  approved  by  a  majority  of  the 
Portfolio's  outstanding  voting  seciuities, 
as  defined  in  the  Act,  or,  in  the  case  of 

a  new  Portfolio  whose  pubUc 
shareholders  purchase  shares  on  the 
basis  of  a  prospectus  containing  the 
disclosure  addressed  in  condition  3 
below,  by  the  sole  shareholder  before 
ofiering  shares  of  such  Portfolio  to  the 
pubUc. 

3.  Each  Portfolio  relying  on  the 
requested  order  will  disclose  in  its 
prospectus  the  existence,  substance,  and 
effect  of  the  order  granted  pursuant  to 
Lbis  application.  In  addition,  each 
Portfolio  mil  hold  itself  out  to  the 
public  as  employing  the  Adviser/ 
Subadviser  structure  described  in  the 
application.  The  prospectus  will 
prominently  disclose  that  the  Advisers 
have  ultimate  responsibility  to  oversee 
Subadvisers  and  to  recommend  their 
hiring,  termination,  and  replacement. 


4.  Within  ninety  (90)  days  of  the 
hiring  of  any  new  Subadviser,  the 
affected  Portfolio  will  furnish  its 
shareholders  all  information  about  the 
new  Subadviser.  The  information  will 
include  any  change  in  the  disclosure 
caused  by  the  addition  of  a  new 
Subadviser  of  the  Portfolio.  The 
Portfolios  will  meet  this  obligation  by 
providing  shareholders  within  90  days 
of  the  hiring  of  a  new  Subadviser  an 
information  statement  meeting  the 
requirements  of  Regulation  14C, 
Schedule  14C,  and  Item  22  of  Schedule 
14A  under  the  Exchange  Act,  except  as 
modified  by  Aggregate  Fee  Disclosure. 

5.  No  Trustee,  director,  or  officer  of  a 
Trust  or  the  Advisers  will  own  direct  or 
indirectly  (other  than  through  a  pooled 
investment  vehicle  over  which  such 
person  does  not  have  control)  any 
interest  in  any  Subadviser  except  for  (a) 
ownership  of  interests  in  the  Advisers 
or  any  entity  that  controls,  is  controlled 
by  or  is  under  common  control  with  the 
Advisers;  or  (b)  ownership  of  less  than 
1%  of  the  outstanding  securities  of  any 
class  of  equity  or  debt  of  a  publicly- 
traded  company  that  is  either  a 
Subadviser  or  an  entity  that  controls,  is 
controlled  by  or  is  under  common 
control  with  a  Subadviser. 

6.  The  Advisers  will  not  enter  into  a 
Subadvisory  Agreement  with  any 
Affiliated  Subadviser  without  such 
agreement,  including  the  compensation 
to  be  paid  thereunder,  being  approved 
by  the  shareholders  of  the  applicable 
Portfolio. 

7.  At  all  times,  a  majority  of  the 
members  of  each  Board,  including  a 
majority  of  the  trustees  will  be  persons 
who  are  not  "interested  persons"  of  the 
Trusts  as  defined  in  section  2(a)(19)  of 
the  Act  ("Independent  Trustees"),  and 
the  nomination  of  new  or  additional 
hidependent  Trustees  will  be  placed 
within  the  discretion  of  the  then 
existing  Independent  Trustees. 

8.  When  a  Subadviser  change  is 
proposed  for  a  Portfolio  with  an 
AffiUated  Subadviser  the  Board, 
including  a  majority  of  the  Independent 
Trustees,  will  make  a  separate  finding, 
reflected  in  the  Board's  minutes,  that 
such  change  is  in  the  best  interests  of 
the  Portfolio  and  its  shareholders  and 
does  not  involve  a  conflict  of  interest 
from  which  the  Advisers  or  the 
Affiliated  Subadviser  derives  an 
inappropriate  advantage. 

9.  Each  Portfolio  wifi  disclose  in  its 
registration  statement  the  respective 
Aggregate  Fee  Disclosure. 

10.  At  all  times,  independent  counsel 
knowledgeable  about  the  Act  and  the 
duties  of  Independent  Trustees  will  be 
engaged  to  represent  the  Independent 
Trustees  of  the  Trust  involved.  The 


selection  of  such  counsel  will  be  placed 
within  the  discretion  of  the  Independent 
Trustees. 

11.  The  Advisers  will  provide  the 
Board  of  each  Trust,  no  less  frequently 
than  quarterly,  with  information  about 
the  Advisers'  profitability  for  each 
Portfolio  using  an  Adviser/Subadviser 
structure.  Such  information  will  reflect 
the  impact  on  profitability  of  the  hiring 
or  termination  of  Subadvisers  during  the 
quarter. 

12.  Whenever  a  Subadviser  to  a 
particular  Portfolio  is  hired  or 
terminated,  the  Advisers  will  provide 
the  Board  with  information  showing  the 
expected  impact  on  the  Advisers' 
profitability. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  9»-33364  Filed  12-16-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retoase  No.  34-40780;  File  No.  SR-CBOE- 
98-48] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendments  Nos.  1  and  2  by  the 
Chicago  Board  Options  Exchange,  Inc. 
Relating  to  the  Exchange's  Rapid 
Opening  System  (ROS) 

December  10, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  November 
4, 1998,  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  CBOE.  On 
December  9, 1998,  the  CBOE  filed 
Amendment  No.  1  to  the  proposed  rule 
change  with  the  Commission.^  On 
December  9. 1998,  the  CBOE  also  filed 
Amendment  No.  2  to  the  proposed  rule 
change  with  the  Commission.'*  The 


•  15  U.S.C.  78s(b)(l). 

*  17  C3TI  204.19b-4. 

'In  Amendment  No.  1,  the  Exchange  replaced  iu 
original  proposal.  See  Letter  from  Timothy 
Thompson,  Director,  Regulatory  Affairs,  Legal 
Department,  CBOE.  to  Michael  Walinskas,  Deputy 
Associate  Director,  Division  of  Market  Regulation 
("Division"),  Commission,  dated  December  8. 1998 
("Amendment  No.  1"). 

■•In  Amendment  No.  2,  the  Exchange  corrected 
technical  errors  in  the  notice.  See  Letter  from 
Timothy  Thompson,  Director,  Regulatory  Affairs, 
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Commission  is  publishing  this  notice  to 
loUdt  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
flie  Proposed  Rule  Change 

The  CBOE  proposes  to  adopt  new 
CBOE  Rule  6.2A,  Rapid  Opening 
System,  and  a  related  rule  change  to 
CSOE  Rule  6.2  to  govern  the  operation 
of,  and  the  eligibiUty  to  participate  in, 
the  Exchange's  new  Rapid  Opening 
System. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary.  CBOE  and  at  the  Commission. 

n.  Self-Regnlatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 


In  its  filing  vdth  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  disciissed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Hem  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Repilatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  adopt  rules  to  govern  the 
operation  of,  and  the  eligibiUty  to 
participate  in,  the  Exchange's  new 
Rapid  Opening  System  ("ROS").  ROS 
will  provide  the  Exchange  the  ability  to 
automate  the  opening  of  its  various 
option  classes,  thereby  avoiding  the 
lengthier  opening  rotations  that  can 
occur  under  the  present  circumstances 
when  there  is  a  large  influx  of  orders 
entered  before  or  during  the  opening 
rotation.  As  the  opening  occurs,  fill 
reports  on  all  participating  orders  will 
be  generated  automatically  and 
immediately,  opening  market  quotes 
and  last  sales  will  be  disseminated,  and 
market-makers  will  receive  notification 
of  assigned  trades. 


Legal  Department,  CBOE,  to  Michael  Walinskas. 
Deputy  Associate  Director,  Division.  Conunission, 
dated  December  8, 1998  ("Amendment  No.  2"). 
Additional  technical  amendments  corrected  errors 
in  the  proposal.  Telephone  conversations  between 
Timothy  Thompson,  Director,  Regulatory  Aftsirs, 
Legal  Department,  CBOE,  and  Kenneth  Rosen, 
Attorney,  Division,  Commission  (December  10, 
1998). 


By  entering  into  open  trading  more 
quickly  using  ROS  (and  nearly 
instantaneously  in  many 
circumstances),  the  Exchange  beUeves 
that  its  customers  will  be  better  served 
by  being  able  to  have  their  orders 
addressed  in  open  trading  ic  a  more 
timely  manner.  Under  the  current 
circumstances,  in  those  situations  where 
there  is  a  longer  than  normal  opening 
rotation,  orders  entered  after  the 
opening  rotation  begins  are  locked  out 
and  these  orders  berame  subject  to 
substantial  market  risk  as  the  quotes 
may  change  from  the  time  the  series  is 
opened  to  the  time  the  rotation  is 
completed.  ROS  should  provide  the 
Exchange's  market-makers  with  the 
abiUty  to  open  option  classes  within 
seconds  of  the  opening  of  the 
imderlying  security. 

Availability  of  ROS.  ROS  may  be  used 
to  open  a  class  of  options  at  the 
beginning  of  the  day  and  it  may  be  used 
to  re-open  a  class  of  options  during  the 
trading  day  e.g.,  following  a  trading  halt. 
The  appropriate  Floor  Procedure 
Committee  ("FPC")  for  each  option  class 
traded  on  the  floor  will  determine  to 
what  extent  ROS  will  be  available, 
although  it  is  anticipated  that  ROS  will 
be  nearly  universally  available  on  the 
floor  and  will  be  used  routinely.        v 
Because  the  initial  version  of  ROS  will 
employ  the  Exchange's  AutoQuote 
system,  only  those  option  classes  that 
employ  the  AutoQuote  system  may  use 
ROS  initially.  While  most  option  classes 
on  the  floor  use  the  Exchange's 
AutoQuote  system,  certain  index 
options  (including  DJX,  NDX,  and 
OEX  ')  and  classes  traded  at  certain 
Designated  Primary  Market  Maker 
("DPM")  tradii^  stations  do  not 
currently  employ  the  Exchange's 
AutoQuote  system.  Those  DPMs  that  do 
not  use  the  Exchange's  AutoQuote 
system  may  decide  to  do  so  (or  may  be 
required  to  do  so  by  the  appropriate 
FPC)  at  least  at  the  opening  to  take 
advantage  of  ROS.  Later  versions  of  ROS 
may  accommodate  inputs  fiom  systems 
other  than  the  Exchange's  AutoQuote 
system. 

When  ROS  is  first  introduced 
(currently  anticipated  to  be  in  December 
1998,  pending  SEC  approval),  it  may  be 
introduced  initially  to  a  few  classes  so 
that  the  system  can  be  tested.  The 
Exchange  expects  ROS  to  be 
implemented  throughout  the  floor 
wherever  it  may  be  accommodated  soon 
after  its  introduction.  Pursuant  to  its 
authority  under  CBOE  Rule  6.2,  the 
appropriate  FPC,  chairman  or  designee 


^  These  are  the  Dow  Jones  Industrial  Average, 
Nasdaq-100,  and  Standard  ft  Poors  100  index 
options. 


may  decide  where  ROS  should  be  used. 
Once  implemented,  the  Exchange 
expects  ROS  will  be  used  routinely  and 
every  day  for  those  option  classes  where 
it  is  employed.  If  there  remain  option 
classes  where  ROS  can  be  employed  but 
is  not  employed,  two  Floor  Officials 
may  permit  an  Order  Book  Official 
("OBO")  to  use  ROS  on  a  case-by-case 
basis  pursuant  to  Interpretation  .01(b)  of 
CBOE  Rule  6.2. 

Obligations  and  Eligibility  of  Market- 
Makers.  Each  morning  the  market- 
makers  who  plan  to  participate  on  ROS 
must  log  onto  ROS  and  identify  the 
classes  of  options  in  which  they  will 
participate.  If  ROS  was  being  employed 
in  a  DPM  trading  crowd,  the  DPM 
would  be  expected  to  participate  on 
ROS.  As  with  RAES,  any  DPM  designee 
(all  of  whom  are  permitted  to  act  as  both 
market-makers  and  floor  brokers)  would 
be  entitled  to  log  onto  ROS  and  share 
equally  in  any  imbalance  to  trade  at  the 
opening  price.  To  participate  in  the 
opening,  the  market-makers  must  log  in 
prior  to  the  opening  or  by  some  other 
earUer  time  designated  by  the 
appropriate  FPC.  (Similarly,  in  a 
delayed  opening  or  a  re-opening  during 
the  day,  the  participating  market-makers 
must  be  logged  on  prior  to  the  operation 
of  ROS  or  by  some  earlier  time.)  Any 
market-maker  that  will  be  present  at  a 
particular  trading  station  for  the 
opening  may  log  onto  ROS  for  a  class 
traded  at  that  station  ^  but  once  a 
market-maker  has  logged  onto  ROS  for 
that  class  during  an  expiration  month, 
that  market-maker  must  log  onto  ROS 
any  time  he  is  going  to  be  present  in  the 
crowd  at  the  opening  during  the 
remainder  of  the  expiration  cycle.  This 
requirement  is  intended  to  ensure  that 
those  market-makers  who  participate  in 
ROS  will  be  obligated  to  participate  on 
those  more  volatile  or  busy  days. 

Similar  to  the  Exchange's  rules 
governing  the  eligibility  to  participate 
on  the  Exchange's  Retail  Automatic 
Execution  System  ("RAES"),  i.e..  CBOE 
Rule  6.8,  there  are  two  other  provisions 
to  help  ensure  the  viabiUty  of  the 
system  in  various  market  situations. 
First,  the  appropriate  Market 
Performance  Committee  ("MPC")  may 
determine  to  require  a  market-maker  to 
log  onto  ROS  for  specified  classes 
traded  at  a  particular  trading  station. 

Second,  notwithstanding  the 
limitations  in  proposed  CBOE  Rule  6.2A 


■Because  the  openings  generally  will  occur 
simultaneously,  it  will  generally  be  possible  to 
possible  on  ROS  only  in  those  classes  traded  at  one 
particular  trading  station  on  any  given  day.  A 
market-maker  is  not  permitted  to  log  onto  ROS  Cor 
classes  at  two  or  more  stations  w^ien  those  openings 
are  expected  to  occur  at  approximately  the  same 
time. 
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requiring  the  market-maker  to  be 
present  in  the  crowd  for  the  opening 
and  to  log  onto  ROS  by  a  designated 
time,  if  insufBdent  market-maker 
participation  exists  for  a  particular 
class,  two  Floor  OfBdals  of  the 
appropriate  MFC  will  have  the  authority 
to  log  onto  ROS  those  market-makers 
who  are  members  of  the  trading  crowd, 
as  defined  in  CBOE  Rule  8.50,  or  those 
Floor  Offidals  may  allow  maricet- 
makers  in  other  classes  of  options  to  log 
onto  ROS  in  such  classes. 

Participation  on  ROS  will  be 
monitored  by  the  OBOs  or  OPMs  at  the 
particular  trading  station.  The  ROS 
screen  in  each  trading  crowd  will 
indicate  the  number  of  market-makers 
that  have  signed  onto  ROS.  If  for  any 
reason  the  OBO,  the  DPM,  or  the 
partidpating  market-makers  beUeve  that 
the  partidpation  rate  is  inadequate,  then 
the  OBO  or  DPM  may  call  Floor 
Officials  to  either  have  them  log  on 
other  mariiet-makers  or  conduct  an 
opening  rotation  under  the  manual 
procedures  employed  ciirrently. 

Participation  Rate  for  ROS.  ROS  will 
be  designed  to  assign  the  contracts  to 
trade  for  a  particiilu' class  equally 
among  all  partidpating  market-makers 
for  that  class  to  the  extent  possible.  For 
example,  if  there  are  twenty-one 
contracts  for  the  market-makers  who  are 
logged  onto  ROS  to  trade  after  the 
customer  orders  have  been  crossed  and 
there  are  four  maricet-makers  logged 
onto  ROS  for  that  dass,  then  three 
market-makers  would  be  assigned  five 
contracts  and  the  fourth  market-maker 
would  be  assi^ed  six  contracts. 

Orders  Participating  on  ROS  and  in 
the  Opening.  When  ROS  is  employed, 
all  pre-open  orders  that  are  routed  to  the 
Exdiange's  Electronic  Book  will 
partidpate  automatically  in  the  opening 
process.  All  customer  orders  (both 
maricets  and  limit  orders)  without 
contingendes  are  eligible  to  be  placed 
on  the  Electronic  Book  prior  to  the 
opening.  Orders  that  cannot  be  placed 
on  the  Electronic  Book,  including 
broker-dealer  and  customer  contingency 
orders  will  be  accommodated  in  the 
opening  manually. 

To  entitle  these  orders  to  partidpate, 
the  brtdcers  representing  these  orders 
must  inform  the  OBO  or  DPM  and  the 
logged-in  ROS  market-makers  of  the 
terms  of  the  order  (including  limit  price 
and  volimie)  prior  to  the  opening  bell  or 
by  some  earher  time  as  established  by 
the  appropriate  FPC  This  notification 
will  enable  the  quantity  of  orders  and 
any  imbalance  they  represent  to  be 
taken  into  account  in  establishing  the 
opening  price  as  described  below. 
Although  these  orders  will  not  be 
represented  in  the  ROS  algorithm 


(discussed  further  below),  the  market- 
makers  will  be  able  to  consider  the 
effect  of  those  orders  when  they  decide 
whether  to  adjust  their  AutoQuote 
values.  Once  ROS  determines  the 
opening  price,  the  participating  market- 
makers  will,  as  described  below,  trade  at 
the  opening  price  electronically  with 
the  imbalance  of  the  booked  orders  and 
via  open  outcry  with  non-bookable 
orders  that  are  deserving  a  fill  ^  at  the 
same  opening  price.  The  Exchange 
anticipates  that  a  fiitrue  release  of  ROS 
will  incorporate  non-bookable  orders 
electronically.  The  Exchange  notes  that 
there  are  few  broker-dealer  orders 
entered  prior  to  the  opening  today  and 
the  Exchange  beUeves  this  is  likely  to  be 
true  when  ROS  is  employed  on  the 
floor. 

Operation  of  ROS.  To  determine  a 
single  opening  price,  AutoQuotes  for  all 
series  will  be  provided  to  ROS. 
Generally,  one  partidpating  market- 
maker  will  determine  the  variables  that 
will  determine  the  AutoQuote  values. 
However,  any  partidpating  market- 
maker  will  have  the  opportimity  to 
improve  individual  quotes  before  the 
AutoQuotes  values  are  sent  to  ROS.  ROS 
will  not  open  a  class  until  it  has 
received  AutoQuotes  for  all  eligible 
series.  The  market-makers  partidpating 
in  ROS  for  a  particular  option  class  will 
determine  collectively  when  they  will 
send  the  AutoQuote  values  to  ROS.  In 
making  this  determination,  the 
partidpating  market-makers  ivill  have 
access  to  information  that  indicates  the 
total  contracts  that  would  be  traded  on 
the  opening  just  as  do  spedaUsts  on 
other  exchanges  in  setting  their  opening 
prices  today.  The  information  will  be 
available  on  a  screen  at  each  trading 
station  that  employs  ROS.  Each  screen 
will  provide  the  following  information: 
the  niunber  of  market-makers  logged 
onto  ROS  for  the  dass,  the  total  delta  of 
all  the  orders  in  a  particular  class  of 
options,  the  total  contrads  to  trade,  the 
last  sale  price  of  the  underlying,  the 
AuteQuote  calculation  values  for  the 
underlying.  Individuals  at  the  trading 
station  can  also  access  a  detail  screen 
that  provides  information  on  the 
nimiber  of  long  and  short  contracts  to 


'  These  procedures  were  designed  to  ensure  an 
order  is  filled  under  proposed  CBOE  Rule  6.2A  as 
if  the  standard  opening  procedures  were  in  place. 
A  non-bookable  order  will  be  filled  by  market- 
makers  in  the  crowd  if  it  is  a  (1)  market  order;  (2) 
limit  order  and  the  limit  price  betters  the  opening 
price,  or  (3)  limit  order  and  the  limit  price  equals 
the  opening  price  and  equals  or  exceeds  the 
opposite  side  of  the  AutoQuote  bid  and  offer  (as  it 
may  have  been  adjusted  by  the  market-makers)  that 
is  submitted  to  ROS.  If  the  non-bookable  order  is 
a  limit  order  and  the  limit  price  equals  the  opening 
price  and  is  between  the  AutoQuote  bid  and  offer, 
then  this  order  may  be  filled  against  any  orders  in 
the  Exchange's  book. 


trade  on  a  series  basis,  series  AutoQuote 
values,  contracts  to  trade  on  a  series 
basis,  total  delta  on  a  series  basis,  and 
thresholds  for  the  class. 

Before  the  start  of  the  trading  day. 
participating  market-makers,  who 
together  share  the  obligation  to  trade  at 
the  opening  price,  will  have  estabUshed 
thresholds  for  the  aggregate  risk  and 
BSffi^Bte  number  of  contracts  to  trade 
they  as  a  group  are  willing  to  assimie  for 
a  particular  class.  If  the  adual  aggregate 
risk  and  number  of  contracts  to  trade  at 
the  opening  are  both  below  these 
estabUshed  thresholds,  ROS  will 
automatically  open  that  particular  class 
without  any  further  intervention  by  the 
market-makers  once  AutoQuote  has 
received  input  of  the  imderlying  stock 
value.  In  these  cases,  the  opening  quotes 
and  last  sales  will  be  disseminated 
immediately.  In  those  cases  whether 
either  the  aggregate  risk  or  the  aggregate 
contracts  to  trade  exceed  the  established 
thresholds,  a  participating  market-maker 
may  manually  adjust  the  AufoQuote 
values  as  is  done  imder  the  opening 
rotations  currently. 

To  adjust  die  AutoQuote  values,  a 
participating  maricet-maker  must  touch 
a  button  to  "lock"  the  particular  class. 
The  "lock"  feature  allows  market- 
makers  to  adjust  the  AutoQuote  values 
to  accoimt  for  the  risk  in  the  positions 
and  contracts  to  trade,  while  incoming 
orders  queue  (just  as  orders  queue 
diuing  opening  rotations  today).  Those 
orders  entered  during  the  "lo<^"  will 
not  be  eligible  to  partidpate  in  the 
opening.  The  Exdiange  expeds  that  the 
lock  feature  generally  only  will  be  used 
for  very  brief  periods.  Once  the  market- 
makers  have  adjusted  AutoQuote,  they 
will  send  the  values  of  ROS  and  the 
class  will  open.  ROS  should  allow  the 
Exchange  to  transition  into  open  trading 
much  faster  than  under  the  current 
system  and  the  backlog  of  orders  that 
sometimes  develops  diuing  the  opening 
should  rarely,  if  ever,  occur. 

In  both  those  cases  in  which  the 
opening  is  automatic  and  in  those  cases 
where  market-makers  adjust  the 
AutoQuote  values  while  a  class  is 
locked,  the  actual  single  opening  price 
that  ROS  calculates  for  each  series  will 
be  determined  based  upon  the  bid/ask 
values  sent  fi'om  AutoQuotes  (as  they 
may  be  adjusted  by  the  market-makers) 
and  the  orders  contained  in  the  book. 
The  exad  price  will  be  sent  according 
to  an  algorithm,  or  a  set  of  rules  coded 
into  the  system,  designed  to  minriniize 
the  number  of  customer  orders  able  to 
be  traded  at  or  between  the  bid-ask 
values."  Once  the  price  is  determined. 


*The  algorithm  looks  for  the  "Mvim^im  number 
of  orders  to  trade  at  the  QutoQuote  bid  or  offer  or 
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all  customer  orders  that  should  be 
crossed  at  that  opening  price  will  be 
crossed,  while  the  balance  of  orders,  if 
any,  will  be  assigned  to  participating 
market-makers  if  the  opening  price  is  at 
either  the  AutoQuote  bid  or  offer.  If  the 
opening  price  is  between  the  AutoQuote 
bid  or  offer,  then  no  trades  will  be 
assigned  to  participating  market-makers. 
However,  any  orders  that  are  not 
executed  as  part  of  the  opening  will 
remain  in  the  Exchange's  Electronic 
Book  and  will  be  reflected  in  the 
opening  bid  or  offer  improving  the 
AutoQuote  bid  or  offer.  Non-bookable 
orders  that  were  presented  to  the  OBO 
or  DPM  prior  to  die  opening  in 
accordance  with  proposed  CBOE  Rule 
6.2A(a)(ii)  will  be  filled  by  the  market- 
makers  in  the  crowd  at  the  opening 
price  if  the  order  is  deserving  of  such 
price.  As  ROS  completes  the  opening  for 


at  any  price  in  batwfaen.  The  rule*,  which  the 
•yatem  proceed*  through  in  the  following  order,  are: 

(1)  If  there  are  mora  contracts  to  trade  at  the  bid 
price  than  at  any  other  price  point,  then  the 
opening  price  will  be  set  at  the  bid  price.  If  the  bid 
equals,  0,  then  use  the  zero  bid  rule.  This  rule  states 
if  there  is  a  net  to  sell  at  0,  any  buy  volume  will 

be  crossed  at  V»  with  the  available  sell  volume.  If 
there  is  a  balance  remaining  to  sell,  the  sell  volume 
will  be  booked  at  Vie.  If  there  is  no  buy  volume, 
then,  as  writh  the  current  EBook  functionality,  there 
are  0  to  sell  at  Via  and  the  orders  will  be  booked 
•t  *A«. 

(2)  If  there  are  more  contracts  to  trade  at  the  ottet 
price  than  at  any  other  price  point,  then  the 
opening  price  will  be  set  at  the  offering  price. 

(3)  If  neither  (1)  nor  (2)  is  satisfied,  then  look  for 
the  other  price  point  at  which  the  maximum 
number  of  contracts  will  be  traded. 

(4)  There  may  be  no  contracts  to  trade  at  any  of 
the  price  points. 

(5)  If  there  is  only  one  price  point  at  which  the 
nMvifniiin  number  of  contracts  may  be  traded,  then 
open  at  that  price  point 

(8)  If  there  are  multiple  price  points  at  which  the 
maximum  numbOT  of  contracts  may  be  traded  then 
follow  rule*  7  through  10. 

(7)  If  there  is  only  one  price  point  at  which  the 
oat  between  number  of  contracts  to  buy  and  sell  is 
0  and  at  which  the  maximum  number  of  contracts 
can  be  traded,  then  open  at  that  price  point. 

(8)  If  there  are  multiple  point*  where  the  net 
between  buys  and  sells  is  0  and  at  which  the 
maximum  number  of  contracts  can  be  traded,  then 
calculate  what  the  best  quote  will  be  coming  out  of 
rotation,  and  open  at  the  net  zero  point  closest  to 
the  midpoint  of  the  best  quote. 

(B)  If  there  is  not  a  single  net  zero  closest  to  the 
midpoint  of  the  best  quote,  then  use  the  net  change 
rule  (discussed  below)  to  detennine  the  opening 
price. 

(10)  If  there  are  no  points  where  the  net  between 
buys  and  sells  is  zero  and  at  which  the  maximum 
number  of  contracts  can  be  traded,  then  open  at  a 
price  at  which  the  maximum  number  of  contracts 
can  be  traded  and  where  the  net  between  buys  and 
aells  is  greater  than  zero  but  less  than  or  equal  to 
the  total  buys  or  sells  at  that  price.  Use  the  net 
change  rule  if  necesaary. 

Net  change  rule:  If  the  direction  of  the  last 
underlying  change  is  positive  and  the  option  is  to 
a  call,  open  at  the  higher  price,  and  if  it  is  a  put, 
open  at  the  lower  price.  Similarly,  for  negative 
change,  if  it  is  a  call  option  c^n  at  the  lower  price 
and  if  it  is  a  put  option,  open  at  the  higher  price.- 


each  class.  pubUc  customers  will 
receive  an  electronic  fill  report  for  each 
order  traded,  quotes  and  last  sales  will 
be  disseminated  to  Options  Price 
Reporting  Authority,  market-makers 
will  be  informed  of  their  participating 
via  an  electronic  trade  notification  or  a 
paper  notice,  and  trade  match  records 
will  be  created  for  clearance. 

SuTveJlIance  of  Market-Maker 
Procedures.  The  market-maker 
participating  on  ROS  will  be  required  to 
price  the  contracts  feirly ,  in  a  manner 
consistent  with  their  obligations  imder 
CBOE  Rule  8.7(b)(iv).  The  Exchange 
believes  that  a  number  of  factors 
including  scrutiny  by  customers  and 
firms  representing  customer  orders  will 
ensure  that  market-makers  adjust  th*? 
AutoQuote  values  consistent  with  their 
obUgations.  In  addition,  if  an  OBO 
notices  any  imusual  activity  in  the 
setting  of  AutoQuote  values,  the  OBO 
will  fill  out  an  OBO  Unusual  Activity 
Report  which  will  be  investigated  by  the 
Exchange.  Finally,  the  Exchange's 
AutoQuote  has  an  audit  trail  Iq;  that 
details  every  key  stroke  employed  in  the 
use  of  AutoQuote.  This  audit  trail  report 
can  be  studiml  in  the  event  of  any 
concerns  with  the  way  the  AutoQuote 
values  were  estabUshed  for  ROS. 

2.  Statutory  Basis 

The  proposed  rule  changes  are 
consistent  with  Section  6(b)  of  the  Act 
in  general  and  further  the  objectives  of 
Section  6(b)(5)  in  particular  in  that  they 
are  designed  to  promote  just  and 
equitable  principles  of  trade  and  to 
protect  investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  beUeve  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effiectivenen  of  the 
Propoeed  Rule  Change  and  Timing  be 
CommiasioD  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 


(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  detennine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  SoliciUtion  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Conunission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  Uiat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  PubUc  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-98-48  and  should  be 
submitted  by  January  7, 1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Depu  ty  Secretary. 

(FR  Doc.  98-33365  Filed  12-16-98;  8:45  am) 
HUMQ  OOK  WIS-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retaaoe  No.  34-40763;  File  No.  SR-CHX- 

96-sq 

Salf-Ragulatory  Organizations; 
Chicago  Stock  Exchange,  Inc.;  Order 
Qranling  Approval  to  Propoaad  Rule 
Change  Relating  to  tha  Addition  of  an 
Intarpratation  to  the  Minimum  Variation 
Rule 

December  8, 1998. 
I.  Introduction 

On  September  25, 1998,  the  Chicago 
Stock  Exchange.  Inc.  ("CHX"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 


•  17  CFR  200.30-3(a)(12). 
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of  1934  ("Exchange  Act"  or  "Act") »  and 
Rule  19b-4  thereunder,^  a  proposed  rule 
change  to  add  an  interpretation  to  the 
Minimum  Variation  Rule. 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  October  23, 1998.3  No 
comments  were  received  on  the 
proposal.  This  order  approves  the 
proposal,  as  amended.^ 

n.  Description  of  the  Proposal 

The  CHX  proposes  to  add 
Interpretation  and  Pohcy  .06  to  Article 
XX,  Rule  22  relating  to  the  trading  by 
members  in  increments  smaller  than  the 
minimum  variation  in  order  to  match 
bids  and  offers  displayed  in  other 
markets  for  the  purpose  of  preventing 
Intermarket  Trading  System  ("ITS") 
trade-throughs. 

Over  the  past  18  months,  a  number  of 
self  regulatory  organizations  ("SROs"), 
including  the  Exchange,  the  Pacific 
Exchange.  Lie.  ("PCX"),  the  American 
Stock  Exchange  ("Amex"),  the  Nasdaq 
Stock  Market  ("Nasdaq"),  the  New  York 
Stock  Exchange  ("NYSE")  and  the 
Chicago  Board  Options  Exchange 
("CBOE"),  have  reduced  the  minimum 
trading  and  quotation  increments  of 
most  equity  securities  to  as  Uttle  as  Vie 
of  one  dollar.  5  Subsequent  to  the 
reduction  to  sixteenths,  several  third 
market  makers  have  commenced 
quoting  securities  in  increments  smaller 
than  those  approved  for  trading  on  the 
exchanges  on  which  the  securities  are 
Usted  or  traded.^  Several  exchanges 


•15U.S.C.  78s(b)(l). 

217CFR240.19b-4. 

'  See  Exchange  Act  Release  No.  40545  (October 
13.  1998).  63  FR  56956  (October  23,  1998). 

■•  Amendment  No.  2  makes  a  technical  word 
change  to  the  proposed  rule  change,  replacing  the 
word  "that"  with  "than"  in  the  second  tine  of  the 
proposed  Interpretation  and  Policy  .06  to  Art.  XX, 
Rule  22.  Since  this  amendment  is  completely 
technical  in  nature,  good  cause  for  accelerated 
approval  is  not  necessary.  Letter  from  Kirsten  M. 
Carlson.  Counsel  to  the  CHX,  to  Katherine  A. 
England,  Assistant  Director,  Division  of  Market 
Regulation,  Commission,  dated  October  14,  1998. 

'  See  Exchange  Act  Release  Nos.  38780  (June  26, 
1997).  62  FR  36087  (July  3,  1997)  (approving  a  PCX 
rule  change  to  reduce  the  minimum  quotation 
increment  to  Vi«  for  stocks);  38571  (May  5, 1997), 
62  FR  25682  (May  9,  1997)  (approving  an  Amex 
proposal  to  reduce  the  minimum  trading  increment 
to  Vm  for  certain  Amex-listed  equity  securities); 
38678  (May  27.  1997),  62  FR  30363  (June  6.  1997) 
(approving  a  Nasdaq  rule  change  to  reduce  the 
minimum  quotation  increment  to  'As  for  certain 
Nasdaq-listed  securities);  38897  (August  1, 1997), 
62  FR  42847  (August  8. 1997)  (approving  a  NYSE 
rule  change  to  reduce  the  minimum  quotation 
increment  to  Vi6  for  certain  NYSE-listed  securities); 
and  39159  (September  30,  1997),  62  FR  52365 
(October  9,  1997)  (approving  a  CBOE  rule  change 
to  reduce  the  minimum  quotation  increment  to  Vis 
for  stocks). 

*  For  example,  Nasdaq  systems  are  cafiable  of 
trading  securities  priced  under  SIO  in  increments 
as  fine  as  V32  of  one  dollar.  Securities  priced  over 


have  responded  by  permitting  their 
members  to  execute  trades  in  these  finer 
increments  under  certain 
circimistances.''  Like  these  other 
exchanges,  the  CHX  befieves  that  it  is 
important  to  provide  its  members  with 
flexibility  to  effect  transactions  on  the 
Exchange  at  a  smaller  increment  than  is 
set  forth  in  its  existing  interpretations 
and  policies  (i.e..  Vie  for  most  securities) 
for  the  purpose  of  matching  a  displayed 
bid  or  offer  in  another  market  at  such 
smaller  increment  (i.e.,  V32,  '/fe*  or 
smaller)  for  the  purpose  of  preventing 
ITS  trade-throughs.  For  example,  if  the 
best  bid  on  the  Exchange  is  8  and  a  bid 
of  8 V32  is  displayed  through  ITS  in 
another  market  center,  the  Exchange 
specialist  or  floor  broker  may  execute  a 
market  or  marketable  limit  order  at  8V32 
in  order  to  match  the  other  market's  bid. 
Limit  orders  entered  on  the  Exchemge, 
however,  will  continue  to  be  priced  at 
the  current  minimum  trading 
increments  (i.e.,  usually  Vie),  and  orders 
priced  in  smaller  increments  will  not  be 
accepted.  In  addition,  specialists  will 
not  be  permitted  to  quote  in  these  finer 
increments. 

The  proposed  amendment  will  allow 
CHX  traders  to  match  prices 
disseminated  by  market  makers  that 
may  better  the  CHX  quote  by  an 
increment  finer  than  the  current 
minimum  increment  (usually  Vie). 
Further,  the  proposal  will  enable  the 
Exchange  to  match  prices  disseminated 
by  another  exchange  in  the  event  that 
another  exchange  were  to  reduce  its 
minimum  trading  increment.  Thus,  the 
proposed  amendment  will  assist 
Exchange  members  in  fulfiUing  their 
obligation  to  obtain  the  best  price  for 
their  customers. 

While  the  new  interpretation  would 
give  members  the  extra  flexibility  that 
they  need,  the  Exchange  beUeves  that  a 
member  would  violate  the  spirit  and 
intent  of  this  new  interpretation  and 
would,  most  Ukely,  be  considered  to 
have  engaged  in  manipulative  activity, 
in  the  event  that  the  member  enters  an 
order  in  another  market  in  a  smaller 
variation  for  the  express  purpose  of 
enabhng  such  member  to  execute  trades 


$10  may  be  traded  in  increments  as  fine  as  Vie  of 
one  dollar.  As  a  result,  the  third  market  makers  may 
trade  Amex  listed  securities  that  are  traded  on  CHX 
and  priced  at  less  than  $10  in  increments  finer  than 
sixteenths. 

'  See  Exchange  Act  Release  Nos.  40199  (July  14 
1998).  63  FR  39336  (July  22,  1998)  (approving  PCX 
rule  permitting  members  to  trade  in  increments 
smaller  than  Vis,  in  order  to  match  bids  and  offers 
displayed  in  other  markets  for  the  purpose  of 
preventing  ITS  trade-throughs);  and  40189  (July  10 
1998).  63  FR  38439  (July  16,  1998)  (approving 
Amex  rule  permitting  members  to  trade  in 
increments  smaller  than  'Aa,  in  order  to  match  bids 
and  offers  displayed  in  other  markets  for  the 
purpose  of  preventing  ITS  trade-  throughs). 


on  the  Exchange  at  such  smaller 
increment.  For  example,  if  floor  broker 
sent  to  a  third  market  maker  a  100  share 
limit  order  to  buy  that  is  priced  V32  or 
V64  better  than  the  current  quote  solely 
to  enable  the  floor  broker  to  cross  a  large 
block  of  stock  on  the  Exchange  at  such 
better  price  without  a  specialist 
intervention,  the  Exchange  would 
probably  consider  the  floor  broker  to 
have  engaged  in  manipulative  activity.^ 

in.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act »  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b)  of  the 
Act.'o  Specifically,  the  Commission 
beUeves  the  proposal  is  consistent  with 
Section  6(b)(5)  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  prevent  fiaudiUent  and 
manipulative  acts,  and,  in  general,  to 
protect  investors  and  the  public 
interest." 

Recently,  there  has  been  a  movement 
within  the  industry  to  reduce  the 
minimum  trading  and  quotation 
increments  imposed  by  the  various 
SROs.  Last  year.  Amex,  Nasdaq,  NYSE, 
PCX  and  CBOE  reduced  their  minimum 
increments."  Currently,  exchange  rules 
provide  for  trading  of  most  equity 
securities  in  increments  as  small  as  Vie 
of  a  dollar.  The  CHX  exchange 
represents  that  several  third  market 
makers  have  begun  quoting  securities  in 
increments  smaller  than  those  approved 
for  trading  on  the  primary  markets.  The 
Exchange's  proposed  rule  change  will 
provide  it  the  Umited  flexibiUty  it  needs 
to  address  this  development  and  remain 
competitive  with  these  third  markets. 

The  size  of  the  minimum  trading 
increment  for  securities  traded  through 
the  facilities  of  the  Nasdaq  system  is 
determined  by  the  technical  Umitations 
of  the  Nasdaq  system.  Currently,  Nasdaq 
systems  are  capable  of  trading  securities 
priced  under  $10  in  increments  as  fine 


•The  Exchange  believes  this  is  consistent  with  a 
recent  SEC  enforcement  action  brought  against  two 
brothers  who  used  the  SEC's  Limit  Order  Display 
Rule  to  manipulate  the  quote  to  their  advantage.  See 
In  re  tan  Fishman  and  Lawrence  Fishman.  Admin. 
Proc.  File  No.  3-9629  (June  24.  1998).  In  that  case, 
the  Commission  stated  that  the  brothers  used  a  limit 
order  "to  move  the  public  bid  or  offer  quote,  in 
order  to  permit  IFishman]  to  buy  or  sell  a  security 
at  a  price  that  otherwise  would  not  have  been 
available  in  the  market,"  and  found  that  such 
activity  violated  Exchange  Act  Rule  lOb-5. 

«In  reviewing  this  proposal,  the  Commission  has 
considered  the  proposal's  impact  on  efficiency, 
competition,  and  capital  formation.  15  U.S.C.  78c(n. 

"»15U.S.C.  78f(b). 

"  15  U.S.C.  78f(b)(5). 

"See  supra,  note  5. 
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as  Vaz  of  one  dollar.  Securities  priced 
over  $10  may  be  traded  in  increments  as 
fine  as  Vie  of  one  dollar."  As  a  result, 
the  Commission  recognizes  that  third 
market  makers  may  trade  exchange 
listed  securities  priced  at  less  than  $10 
in  increments  finer  than  sixteenths. 
Nasdaq  has  informed  the  Commission 
that  third  market  makers  are  ciuxently 
posting  quotes  for  listed  securities  in 
increments  finer  than  sixteenths.**  The 
proposed  amendment  to  CHX  Article 
XX,  Rule  22,  will  allow  CHX  traders  to 
match  price  disseminated  by  third 
market  makers  that  may  better  the  CHX 
quote  by  an  increment  finer  than  the  Vie 
minimum  increment.  In  addition,  the 
Commission  notes  that  the  proposal  will 
enable  the  Exchange  to  match  prices 
disseminated  by  other  exchanges  in  the 
event  that  another  exchange  were  to 
reduce  its  minimiun  trading 
increment.*'  The  proposal  should  assist 
Exchange  members  to  fulfill  their 
obligation  to  obtain  the  best  price  for 
their  customers.  Accordingly,  the 
Commission  finds  that  it  is  reasonable 
for  the  CHX  to  allow  trading  in . 
increments  finer  than  Vis  for  the  limited 
purpose  of  preventing  an  ITS  trade- 
through. 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,**  that  the 
proposed  rule  change  (SR-CHX-98-25), 
as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  KfcFarland, 
Deputy  Secretary. 
(FR  Doc.  98-33360  Filed  12-16-98;  8:45  am] 

MLUNQ  cooe  mo-oi-M 


13  The  Commission  notes  that  any  change  to  the 
minimum  increment  for  securities  traded  through 
the  facilities  of  the  Nasdaq  system  would  be 
considered  a  change  in  an  existing  order-entry  or 
trading  system  of  an  SRO.  Accordingly,  the  Nasdaq 
would  be  required  to  file  a  proposed  rule  change 
under  Section  19(b)(3)(A)  of  the  Act  to  change  iu 
minimum  increment. 

"  See  Exchange  Act  Release  No.  40189  (July  10, 
1998).  63  FR  38439  (July  16. 1998). 

"To  change  its  minimum  increment,  an 
exchange  would  be  required  to  file  a  proposed  rule 
change  that  would  become  immediately  effective 
under  Section  19(b)(3)(A). 

'•15U.S.C.78s(b)(2). 

•'  17  CFR  200.30-3(a)(12). 
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COMMISSION 

[Release  No.  34-40771 ;  File  No.  SR-N  ASD- 
98-79] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Issuer 
Responsibilities  When  Using  the 
Internet;  Updating  MarfcetWatch 
Contact  Information  and  Other  Matters 

December  10, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  and  Rule  19b-4  thereunder,* 
notice  is  hereby  given  that  on  October 
21, 1998,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  wholly- 
owned  subsidiary,  the  Nasdaq  Stock 
Market,  Inc.  ("Nasdaq")  filed  with  the 
Securities  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  n, 
and  ni  below,  which  Items  have  been 
prepared  by  Nasdaq.  ^  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
fi'om  interested  persons. 

I.  Self-Regulatory  Organization's  ^ 
Statement  of  the  Terms  (^Substance  of 
the  Proposed  Rule  Change 

Nasdaq  is  proposing  to  amend  NASD 
Rule  IM-4 120-1  with  respect  to  the  use 
of  the  Internet  for  dissemination  of 
issuer  disclosures,  below  is  the  text  of 
the  proposed  rule  change.  Proposed  new 
language  is  in  italics;  proposed 
deletions  are  in  [brackets]. 

4120.  Trading  Halts 

(a)  No  Change 

(b)  Procedure  for  Initiating  a  Trading 
Halt 

(1)  Nasdaq  issuers  are  required  to 
notify  Nasdaq  of  the  release  of  any 
materiel  news  prior  to  the  release  of 
such  information  to  appropriate  news 
serwceslthe  press]  as  required  by  Ride 
4310(c)(16)  and  4320Hd](15]](e)(14). 

(b)(2)  through  (5)  No  Change 

Footnote  to  4120(b)(2): 


[The  current  telephone  number  is  1- 
800-537-3929,  (301)  590-6411,  or  fitim 
6  p.m.  to  8  a.m.  Eastern  Time,  (301) 
590-6413.  The  Stock  Watch  fax  number 
is  (301)  590-6482.)  Notification  maybe 
provided  to  the  MarketWatch 
Department  by  telephone  1-600-537- 
3929  and  (301)  590-6411.  Between  6 
p.m.  and  8  a.m.  Eastern  Time,  voice 
mail  messages  may  be  left  on  either 
number.  The  fax  number  is  (301)  590- 
6482. 


» 15  U.S.C.  78s(b)(l). 

M7CFR240.19b-4. 

'  Amendment  No.  1  was  received  by  the 
Commission  on  December  3, 1998.  the  substance  of 
which  is  incorporated  into  this  notice.  Letter  from 
Andrew  S.  Margolin.  Assistant  General  Counsel. 
Nasdaq,  to  Katharine  A.  England,  Division  of 
Market  Regulation  ("Division"),  Commission,  dated 
December  2,  1998  ("Amendment  No.  1"). 
Amendment  No.  2  was  received  by  the  Commission 
on  December  10. 1998,  the  substance  of  which  is 
incorporated  into  this  notice.  Letter  bom  Andrew 
S.  Margolin,  Assistant  General  Counsel,  Nasdaq,  to 
Katherine  A.  England,  Division.  Commission,  dated 
December  9, 1998  ("Amendment  No.  2"i 


IM-4120-1.  Disclosure  of  Material 
Information 

Rules  4310(c)(16)  and 
4320[(d)(15)](e)(14)  require  that,  except 
in  unusual  circumstances,  Nasdaq 
issuers  disclose  promptly  to  the  pubUc 
through  approprjate[thel  news 
[mediaJserWces  any  material 
information  which  would  reasonably  be 
expected  to  affect  the  value  of  their 
securities  or  influence  investors' 
decisions  and  that  Nasdaq  issuers  notify 
Nasdaq  of  the  release  of  any  such 
information  prior  to  its  release  to  the 
public  through  the  news 
(medialservices.  Nasdaq  recommends 
that  Nasdaq  issuers  provide  such 
notification  at  least  ten  minutes  before 
such  release.*  Under  imusual 
cirounstances  issuers  may  not  be 
required  to  make  public  disclosure  of 
material  events;  for  example,  where  it  is 
possible  to  maintain  confidentiality  of 
those  events  and  immediate  public 
disclosure  would  prejudice  the  ability  of 
the  company  to  pursue  its  legitimate 
corporate  objectives.  However,  Nasdaq 
issuers  remain  obUgated  to  disclose  this 
information  to  Nasdaq  upon  request 
pursuant  to  Rules  4310(c)15)  or 
4320[(d)(14)irejri3;. 

Whenever  imusual  market  activity 
takes  place  in  a  Nasdaq  issuer's 
securities,  the  issuer  normally  should 
determine  whether  there  is  material 
information  or  news  which  should  be 
disclosed.  If  rumors  or  unusual  market 
activity  indicate  that  information  on 
impending  developments  has  become 
known  to  the  investing  public,  or  if 
information  from  a  source  other  than  the 
issuer  becomes  known  to  the  investing 
public,  a  clear  announcement  may  be 
required  as  to  the  state  of  negotiations 
or  development  of  issuer  plans.  Such  an 
announcement  may  be  required,  even 
though  the  issuer  may  not  have 
previously  been  advised  of  such 
information  or  the  matter  has  not  yet 
been  presented  to  the  issuer's  Board  of 
Directors  for  consideration.  It  may  also 
be  appropriate,  in  certain 
circumstances,  to  publicly  deny  false  or 
inaccurate  rumors  which  are  likely  to 
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have,  or  have  had,  as  effect  on  the 
trading  in  its  securities  or  would  likely 
have  an  influence  on  investment 
decisions. 


Use  of  the  Internet  In  the  Disclosure  of 
Material  Information 

While  Nasdaq  requires  that  its  listed 
issuers  disseminate  material  press 
releases  to  one  of  the  traditional  news 
services,  such  as  a  major  news  wire. 
Nasdaq  recognizes  the  increased 
utilization  of  the  Internet  as  a  vehicle 
for  additional  news  dissemination.  The 
Internet  is  a  valuable  disclosure 
resource  that  can  enhance  the  orderly 
dissemination  of  material  information 
for  all  shareholders  and  market 
participants. 

Issuers  can  and  should  provide 
shareholders  direct  access  to  corporate 
disclosures  via  their  Internet  home 
pages  and  web  sites. 

To  ensure  a  level  playing  field  for  all 
investors  in  Nasdaq  companies, 
however,  this  policy  on  disclosure  of 
corporate  information  requires  that  the 
use  of  the  Internet  to  disseminate 
material  press  releases  is  appropriate 
provided  the  information  is  not  made 
available  over  the  Internet  before  the 
same  information  is  transmitted  to,  and 
received  by,  traditional  news  services 
and  such  news  services  are  free  from 
any  restrictions  as  to  its  release  at  that 
time  (i.e..  the  information  is  for 
"immediate  release"  or  is  no  longer 
subject  to  embargo).  Issuers  must  still 
notify  Nasdaq  at  least  ten  minutes  prior 
to  the  release  of  any  information  that 
would  reasonably  be  expected  to  affect 
the  value  of  securities  or  influence 
investors'  decisions,  as  indicated  in  this 
policy. 

Footnote  to  IM-412Q-1: 
•  [Notification  may  be  provided  to 
the  MarketWatch  Department  by 
telephone  1-800-537-3929,  (301)  590- 
6411,  or  from  6  p.m.  to  8  a.m.  Eastern 
Time,  (301)  590-6413.  Information 
communicated  orally  should  be 
confirmed  promptly  in  writing.  The 
StockWatch  fax  number  is  (301)  590- 
6482.] 

Notification  may  be  provided  to  the 
MarketWatch  Department  by  telephone 
1-800-537-3929  and  (301)  590-641 1 . 
Between  6  p.m.  and  8  a.m.  Eastern 
Time,  voice  mail  messages  may  be  left 
on  either  number.  Information 
communicated  orally  should  be 
confirmed  promptly  in  writing.  The  fax 
number  is  (301)  590-6482. 

The  MarketWatch  Department  will 
provide  a  list  of  suggested  news  services 
or  confirm  use  of  a  particular  service,  by 
telephone  at  1-800-537-3929  or  (301) 
590-6411.  Between  6  p.m.  and  8  a.m. 


Eastern  Time,  voice  mail  messages  may 
be  left  on  either  number. 


4310.  Qualifications  Requirements  for 
Domestic  and  Canadian  Securities 

Footnote  to  4310(c)(16): 

This  notice  shall  be  made  to  Nasdaq's 
MarketWatch  Department  at  9513  Key 
West  Avenue,  Rockville,  Maryland 
20850-3389.  The  telephone  numbers 
(is)  are  l-800-537-3929(,J  and  (301) 
590-651 1.[,  or  from]  Between  6  p.m.  [to] 
and  8  a.m.  Eastern  Time.  [(301)  590- 
6413]  voice  mail  messages  may  be  left 
on  either  number.  The  fax  number  is 
(301)  590-6482. 

4320.  Qualification  Requirements  for 
Non-Canadian  Foreign  Securities  and 
American  Depositary  Receipts 

Footnote  to  4320(e)(14): 

This  notice  shall  be  made  to  Nasdaq's 
MarketWatch  Department  at  9513  Key 
West  Avenue,  Rockville,  Maryland 
20850-3389.  The  telephone  numbers  . 
[is]  are  l-800-537-3929[,]  and  (301) 
590-651 1.(.  or  from]  Between  6  p.m.  [to] 
and  8  a.m.  Eastern  Time,  [(301)  590- 
6413]  voice  mail  messages  may  be  left 
on  either  number.  The  fax  number  is 
(301)590-6482. 
***** 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  cheuige  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Increased  use  of  the  Internet  to 
provide  access  to  corporate  information 
for  shareholders  has  resulted  in 
questions  regarding  the  timing  of  news 
releases  over  the  Internet  and  the  use  of 
issuers*  Internet  sites  as  replacements 
for  traditional  dissemination  of  news  to 
the  media.  While  Nasdaq  believes  that 
it  is  generally  in  the  public  interest  to 
encourage  widespread  dissemination  of 
information  to  investors  through  the 
Internet,  Nasdaq  also  believes  that  it  is 
important  to  maintain  a  level  playing 


field  for  all  investors,  including  those 
who  do  not  have  Internet  access  or  who 
may  not  generally  rely  on  the  Internet  as 
their  primary  soiuce  of  material 
corporate  news.  Consequently,  Nasdaq 
is  not  proposing  to  alter  its  traditional 
requirement  that  news  be  disseminated 
through  traditional  news  services.  These 
include  Dow  Jones  News  Service. 
Reuters,  Bloomberg  Business  News, 
Business  Wire,  PR  Newswire,  The  Wall 
Street  Journal,  and  The  New  York 
Times.* 

Accordingly,  Nasdaq  is  proposing  to 
amend  NASD  Interpretation  IM-4120-1 
to  state  that  Nasdaq  fully  supports 
companies'  use  of  Internet  home  pages 
to  disseminate  information  to 
shareholders,  but  that  the  Internet  must 
not  be  a  substitution  for  the 
dissemination  of  news  through 
traditional  news  services.  In  the 
interests  of  maintaining  a  level  playing 
field  for  all  investors  and  to  avoid 
situations  of  potential  selective 
disclosure,  the  Nasdaq  policy  will  be 
amended  to  indicate  that  dissemination 
of  news  over  the  Internet  is  appropriate 
provided  it  .'s  not  made  available  over 
the  Internet  before  the  same  information 
is  transmitted  to,  and  received  by.  the 
traditional  news  services.  Furthermore, 
the  amended  poficy  will  reiterate  that 
issuers  must  still  notify  Nasdaq  at  least 
ten  minutes  prior  to  any  release  of 
material  information,  consistent  with 
the  existing  policy. 

In  addition,  Nasdaq  is  making 
technical  corrections  to  several  cross 
references  contained  in  NASD  Rule, 
4120  and  IM^120-1,  as  well  as 
eliminating  several  footnote  references 
to  an  outdated  phone  number  used  to 
contact  Market  Watch,  which  are 
contained  in  NASD  Rules  4120,  4310, 
and  4320. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
.  provisions  of  Section  15A(b)(6)  of  the 
Act  5  in  that  it  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principals  of  trade,  and  in  general,  to 
protect  investors  and  the  public  interest. 
The  amended  policy  on  corporate 
disclosure  facilitates  widespread  public 
availability  of  issuers  information  while 
ensuring  a  level  playing  field  regarding 
its  dissemination. 


••  For  a  complete  list  of  appropriate  nevw  services, 
contact  the  MarketWatch  Department  by  telephone 
1-800-537-3929  or  (301)  590-6411.  Between  6  p.m. 
and  8  p.m.  Eastern  Time,  voice  mail  messages  may 
be  left  on  either  number. 

*  15  U.S.C.  78o-3(b)(6). 
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B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  impo^  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effetrtiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  pubUshes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  propostd  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Seciirities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  firom  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
,  Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-98-79  and  should  be 
submitted  by  January  7, 1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 


Margaret  H.  McFarUnd, 

Deputy  Secretary. 

[FR  Doc.  98-33363  Filed  12-16-98;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40779;  File  No.  SR-OCC- 
98-13] 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Notice 
of  Rling  and  Order  Granting 
Accelerated  Approval  of  a  Proposed 
Rule  Change  Clarifying  Adjustment 
and  Settlement  Procedures  for 
Currency  Related  Options  Relating  to 
the  Euro 

December  10. 1998. 

Piusuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  notice  is  hereby  given  that  on 
October  28, 1998,  The  Options  Clearing 
Corporation  ("OCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  items  have  been  prepared 
primarily  by  OCC.  The  Commission  is 
publishing  this  notice  and  order  to 
soUcit  comments  on  the  proposed  rule 
change  from  interested  persons  and  to 
grant  accelerated  approval. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  clarify  OCC's  adjustment 
and  settlement  procedures  for  currency 
related  options  in  anticipation  of  the 
European  Union  conversion  to  the  euro, 
which  is  scheduled  to  be  effective 
January  1, 1999. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

bi  its  filing  with  the  Commission. 
OCC  included  statements  concerning 
the  piupose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  OCC  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements.^ 


» 17  CFR  200.3(>-3(a)(12). 


>  15  U.S.C  788(b)(1). 

i-The  Commission  has  modified  parts  of  these 
statements. 


(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  January  1, 1999,  the  European 
Union  is  scheduled  to  introduce  the 
euro  which  will  replace  the  national 
ciurencies  of  the  eleven  countries  which 
currently  qualify  for  inclusion  in 
European  Monetary  Union.  On  January 
1, 1999,  these  eleven  coimtries  will 
begin  to  use  the  euro  along  with  their 
existing  currencies  ("legacy 
ciurencies").  At  that  point,  the  legacy 
currencies  will  become  units  of  the  euro 
and  will  continue  to  constitute  legal 
tender  in  their  respective  countries  of 
origin  until  2002.  In  2002.  the  legacy 
currencies  will  cease  to  be  units  of  the 
euro,  and  the  euro  will  be  the  sole 
medium  of  exchange  of  the  participating 
member  states. 

The  legacy  currencies  include  four 
that  are  tra(Ung  currencies  or  underlying 
currencies  in  tiie  Philadelphia  Stock 
Exchange's  ("PHLX")  currency  options 
market.  They  are  the  French  fi-anc, 
German  mark,  Italian  lira,  and  Spanish 
peseta.  On  January  1, 1999,  the 
European  currency  unit  ("ECU")  will  be 
converted  on  a  one-to-one  basis  into  the 
euro,  and  the  current  PHLX  ECU  option 
contract  will  be  adjusted  to  call  for 
delivery  of  euros. 

PHLX  has  advised  OCC  that  efiective 
January  1, 1999,  it  will  also  begin  to 
trade  currency  options  with  the  euro  as 
the  underlying  or  trading  currency. 
PHLX  also  has  indicated  that  it  will 
permit  additional  contracts  with  legacy 
ciurencies  as  the  underlying  or  trading 
currency  to  be  listed  for  a  limited  period 
after  January  1, 1999.  Current  open 
interest  in  legacy  currency  contracts 
will  extend  to  July  1999. 

OCC  will  continue  to  identify  all 
existing  legacy  contracts  in  reports  and 
in  settlement  instructions.  CX3C  vdll 
continue  to  effect  its  settlements  in 
legacy  currency  but  will  allow  members 
to  elect  to  delivery  either  legacy 
currency  or  the  euro  equivalent  to  meet 
settlement  obligations.  Each  legacy 
currency  will  have  a  fixed  conversion  to 
the  euro.  Because  CX2C  will  continue  to 
deliver  legacy  ciurency.  members  that 
wish  to  receive  euros  will  be  required  to 
notify  their  agent  banks  to  convert 
legacy  currency  into  euros.  Banks  will 
be  required  to  convert  legacy  currency 
into  euros,  and  vice  versa,  at  no  cost  to 
members. 

OCC's  by-laws  currently  provide  for 
adjustments  of  the  terms  of  outstanding 
options  if  the  country  of  origin  of  the 
trading  currency  or  the  underlying 
currency  [li  issues  a  new  currency 
intended  to  replace  its  existing  currency 
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or  (ii)  alters  the  exchange  rate  or 
exchange  characteristics  of  its  currency. 
Euros,  however,  will  not  be  issued  by 
the  countries  of  origin  of  the  currencies 
that  they  replace. 

The  proposed  rule  change  clarifies 
that  when  a  trading  currency  or  an 
underlying  currency  is  replaced, 
affected  options  may  be  adjusted 
whether  or  not  the  replacement 
currency  is  issued  by  the  country  of 
origin  of  the  replaced  currency. 
Similarly,  the  rule  change  clarifies  that 
when  a  currency's  exchange  rate  or 
exchange  characteristics  are  officially 
altered,  affected  options  may  be 
adjusted  whether  or  not  the  alteration  is 
made  by  the  currency's  coimtry  of 
origin. 

The  proposed  rule  change  also 
amends  OCC's  by-laws  and  rules 
applicable  to  the  settlement  of  currency 
related  options  to  accommodate  the 
introduction  of  the  euro.  As  described 
above,  OCC  will  continue  to  use  legacy 
ciirrencies  during  the  eiuo  transition 
period.  The  proposed  rule  change 
authorizes  members  to  deUver  euros  in 
lieu  of  the  legacy  currencies  during  the 
transition  period  specified  by  the 
European  Union  provided  that  the  euros 
are  delivered  to  the  OCC  agency  bank 
that  would  have  received  the  specified 
legacy  currency.  CXIC's  agent  banks  will 
determine  if  the  amount  of  euros 
delivered  is  equivalent  (based  on  the 
official  conversion  rate)  to  the  amount 
of  legacy  currency  called  for  in  OCC's 
settlement  instruction.  OCC  will  not 
permit  members  to  net  obligations  to 
deUver  euros  imder  any  new  eiut>- 
denominated  contracts  against 
obligations  to  receive  legacy  currencies 
or  vice  versa  as  such  netting  would  be 
inconsistent  with  OCC's  credit 
arrangements. 

OCC's  rules  currently  provide  that 
Belgiimi  is  the  country  of  origin  for 
delivery  of  ECUs  unless  OCC  specifies 
otherwise.  The  proposed  rule  change 
similarly  specifies  Germany  as  the 
country  of  origin  for  delivery  of  the 
euros  unless  OCC  otherwise  directs. 
OCC  is  also  authorized  to  elect  to 
receive  eiu^s  through  a  multi-currency 
account  outside  the  specified  coimtry  of 
origin. 

OCC  beUeves  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  because  it 
clarifies  OCC's  authority  to  adjust 
outstanding  foreign  currency  options  in 
the  event  that  the  European  Union 
converts  to  the  euro  and  to  prescribe  the 
procedures  for  settlement  in  euros.' 


(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  with  respect 
to  the  proposed  rule  change,  and  none 
have  been  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Section  17A(b)(3)(F)«  requires  that 
the  rules  of  a  clearing  agency  be 
designed  to  promote  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions.  The  Commission 
believes  that  OCC's  rule  change  is 
consistent  with  OCC's  obligations  under 
Section  17A(b)(3)(F)  because  it  clarifies 
the  adjustment  and  settlement 
procedures  applicable  to  currency- 
related  options  in  anticipation  of  the 
European  Union's  scheduled  conversion 
to  the  euro.  This  clarification  of 
procedures  should  help  increase  the 
number  of  transactions  which  settle 
promptly  and  on  a  timely  basis  during 
the  euro  transition  period. 

OCC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  the  filing. 
Because  the  European  Union  is 
scheduled  to  introduce  the  euro  on 
January  1, 1999,  the  Commission  finds 
good  cause  for  approving  the  proposed 
rule  change  prior  to  the  thirtieth  day 
after  the  date  of  publication  of  notice  of 
filing. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  die  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 


those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street, -N.W.. 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  OCC.  All  submissions  should 
refer  to  the  File  No.  SR-C)CC-98-13  and 
should  be  submitted  by  January  7, 1999. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
OCC-98-13)  be  and  hereby  is  approved 
on  an  accelerated  basis. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

|FR  Doc.  98-33362  Filed  12-16-98;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retease  No.  34-40757;  Fito  No.  SR-Plilx- 
98-39] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Ptilladelphia  Stock  Exchange,  Inc. 
Relating  to  an  Increase  In  Position  and 
Exercise  Limits  for  Narrow-Based 
Index  Options 

December  7, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act"  or  "Act"),»  and  Rule 
19b— 4  thereunder,^  notice  is  hereby 
given  that  on  September  3, 1998,  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phlx"  or  "Exchange")  filed  with  die 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  n,  and 
in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  Phlx  filed  an  amendment 
to  the  proposed  rule  change  on 
September  28, 1998.'  The  Commission 
is  publishing  this  notice  to  solicit 


>15U.S.C.78q-l. 


<  15  U.S.C78q-l  (b)(3)(F). 


»17CFR200.3O-3(a)(12). 

'15U.S.C.78»(b)(l). 

»17CFR240.19b-4. 

'  See  Letter  to  Michael  Waliiiskas,  Deputy 
Associate  Director,  Division  of  Market  Regulation, 
Commission,  from  Nandita  Yagnik,  Attorney,  Phlx, 
dated  Septemt»r  25, 1998  ("Amendment  No.  1"). 
Amendment  No.  1  clarified  that  the  Exchange 
intended  to  propose  a  tripling  of  the  current 
position  and  exercise  limits  for  narrow-t>ased  index 
options,  not  a  doubling  of  the  limits  as  stated  in  the 
original  filing. 
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:oinments  on  the  proposed  rule  change 
rom  interested  persons. 

.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  oi 
the  Proposed  Rule  Change 

Phlx  proposed  to  amend  Phlx  Rule 
100lA(b)(l)  by  increasing  narrow-based 
industry)  index  option  position  limits/ 
Iwhich  are  subject  to  a  three-tier  position 
limit  determination.  Specifically,  the 
nurent  levels  of  9,000, 12,000  and 
15,000  contracts  are  proposed  to  be 
increased  to  27,000,  36,000  and  45,000 
contracts — a  tripling  of  the  ciurent 
limits. 

Exchange  exercise  limits,'  which  are 
contained  in  Phlx  Rule  1002A,  are 
established  by  reference  to  position 
limits,  svich  that  any  increase  in 
position  limits  woiUd  also  increase 
exercise  limits.  Accordingly,  the  Phlx  is 
proposing  to  increase  its  exercise  limits 
to  correspond  to  the  proposed  increases 
in  position  limits. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  fiw,  the  Proposed  Rule 
Change 

hi  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  siunmaries.  set  forth  in 
Sec^ons  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Piupose 

The  piupose  of  the  proposed  rule 
change  is  to  increase  industry  index 
option  position  and  exercise  limits  in 
order  to  attract  additional  trading 
interest  and.  thus,  promote  depth  and 
Uquidity  in  Phlx  index  options.  The 
Exchange  beUeves  that  the  current 
limits  constrain  certain  investors  from 
trading  index  options.  Pursuant  to  Rule 
lOOlA,  the  three-tiered  levels  of 


«PMition  limit*  impoM  a  calling  on  the  number 
of  option  contracts  in  each  cUm  on  the  same  «ide 
of  the  market  (/.e.,  aggregating  long  call*  and  short 
puts  or  long  puts  and  short  calls)  that  can  be  held 
or  written  by  an  investor  or  group  of  investors 
acting  in  concert. 

*  Exercise  limits  prohibit  an  investor  or  group  of 
investors  acting  in  concert  from  exercising  ntore 
than  a  specified  number  of  puts  or  calls  in  a 
particular  class  within  five  consecutive  business 
days. 


position  and  exercise  Umits  are 
currently  9 ,000 , 1 2 ,000  or  1 5 ,000 
contracts.  These  position  Umits,  which 
are  standard  among  all  of  the  options 
exchanges  respecting  narrow-based 
index  options,  are  based  on  the  degree 
of  concentration  of  a  component  stock 
of  the  index.^  For  the  reasons  given 
below,  the  Exchange  proposes  to 
increase  these  limits  to  27.000.  36,000 
or  45,000  contracts. 

The  Exchange  believes  that  the 
proposed  increase  is  appropriate  at  this 
time,  in  light  of  the  Exchange's  nearly 
15  years  experience  trading  index 
options.  In  1983,  the  Gold/Silver  Index. 
XAV,  was  the  first  narrow-based  index 
option  to  be  traded  on  the  Phlx,  Usted 
with  a  position  limit  of  4.000  contracta,^ 
Since  that  time,  the  Exchange  has  Usted 
additional  index  options,  many  of 
which  have  been  successful  products. 
Currendy.  the  Phlx  trades  options  on 
the  following  ten  narrow-based  indexes, 
noting  the  current  position  limits: 

(1)  Gold/Silver  hidex  ("XAU"):  9,000 

COIltT&CtS 

(2)  UtiUty  hidex  ("UTY"):  15,000 

contracts 

(3)  Phlx/KBW  Bank  bidex  ("BKX"): 

15,000  contracts 

(4)  Phone  todex  ("PNX"):  12,000 

contracts 

(5)  Semiconductor  hidex  ("SOX"): 

12,000  contracts 

(6)  AirUne  Sector  Index  ("PLN"):  15,000 

contracts  

(7)  Forest  and  Paper  ("FPP"):  15,000 

contracts 

(8)  Box  Maker  bidex  ("BMX"):  9,000 

contracts 

(9)  OTC  Prime  hidex  ("OTC"):  12.000 

contracts 

(10)  Oil  Service  hidex  ("OSX"):  12.000 
contracts 

The  market  for  index  options  has  also 
evolved,  as  more  investors  are  famiUar 
with  the  product  and  its  uses. 

The  Exchange  recognizes  that  the 
purposes  of  these  Umits  are  to  prevent 


•Specirically,  Rule  1001A(b)(l)  currently 
provides  the  following  position  limits  for  Industry 
index  options:  (i)  9,000  contracts  for  an  index 
where  a  single  component  stock  accounted,  on 
average,  for  30%  or  more  of  the  index  value  during 
the  30-day  period  immediately  praceding  the 
Exchange's  semi-annual  review  of  industry  index 
option  position  limits;  (ii)  12,000  contracts  for  an 
index  whan  a  single  component  stock  accounted, 
on  average,  for  20%  or  mora  of  the  index  value  or 
any  Ave  component  stocks  together  accounted,  on 
average,  for  mora  than  50%  of  the  index  value  but 
not  single  component  stock  accounted,  on  average, 
for  30%  or  mora  of  the  index  value  during  the  30- 
day  period  immediately  preceding  the  Exchange's 
semi-annual  review  of  industry  index  option 
position  limits;  or  (ill)  15,000  contracts  where  the 
conditions  requiring  a  limit  of  9,000  or  12,000 
contracts  have  not  occurred. 

'  Exchange  Act  Release  No.  20437  (December  2, 
1083)(SR-PhU-«3-17). 


manipulation  and  protect  against 
disruption  of  the  markets  for  both  the 
option  as  well  as  the  lUiderlying 
security.  The  Exchange  has  considered 
the  efiects  of  increased  position  limits 
on  the  marketplace,  and  believes  that 
manipulation  and  disruption  concerns 
are  addressed  by  a  tripled  position  limit 
and  are  offset  by  the  market  need  for  the 
increased  limits.  Specifically,  the  Phlx 
continues  to  monitor  the  markets  for 
evidence  of  manipulation  or  disruption 
caused  by  investors  with  positions  at  or 
near  current  position  or  exercise  limits; 
the  new  Umits  will  not  diminish  the 
surveillance  function  in  this  regard. 

The  current  levels  has  been  in  place 
since  October  1996,"  such  that  a  review 
of  the  currentposition  Umits  is 
appropriate.  The  Exchange  believes  that 
the  proposed  increases  are  reasonable. 
In  prior  releases  approving  increased 
position  limits,  the  Commission 
acknowledged  that  a  gradual, 
evolutionary  approach  has  been  adopted 
by  the  Commission  and  the  various 
options  exchanges  in  increasing 
position  and  exercise  limits.  In  light  of 
the  nearly  2  years  since  Umits  were 
changed,  the  Exchange  beUeves  that 
these  increases  are  reasonable.* 

The  Phlx  also  beUeves  that  higher 
position  limits  would  further 
accommodate  the  hedging  needs  of 
Exchange  market  makers  and 
spedaUsts,  who  are  also  restricted  by 
current  levels.  The  Exchange  continues 
to  beUeve  that  increases  are  needed  for 
traders  and  investors.  The  Exchange  has 
been  requested  by  its  members  and 
customers,  who  have  repeatedly 
expressed  that  these  limits  hamper  the 
abiUty  to  execute  investment  strategies, 
to  again  propose  an  increase  in  position 
limits.  Such  requests  emphasize  that 
institutional  hedging  needs  and  trading 
ob)ectives  may  exceed  current  limits,  in 
view  of  the  large  portfoUos  common  to 
institutional  tradhig  and  that  certain 
sized  transactions  are  required  to 
execute  complicated,  cross-market 
strategies.  Floor  members  have 
expressed  the  resulting  deleterious 
efiiBCt  on  index  options  trading  in  an 
exchange  environment.  Based  on  such 


■See  Exchange  Act  Release  No.  37863  (October 
24, 1996)  (SR-Phbi-06-33).  Previously,  position 
limiu  were  increased  in  1983, 1993  and  1995. 

•The  most  recent  position  limit  change  in  1996 
represented  a  50%  percent  increase  in  the  lowest 
tier  from  64100  to  9,000  contracts;  a  33%  increase 
in  the  middle  tier  from  9,000  to  12,000  contracts 
and  a  25%  increase  in  the  highest  tier  from  12,000 
to  15,000  contracts.  In  1995.  the  changes 
represented  a  9%  increase  in  the  lowest  tier  from 
5,500  to  6,000  contracts;  a  20%  increase  from  7,500 
to  9,000  contracts;  and  a  15%  increase  in  the 
highest  tier  from  10,500  to  12.000  contracts.  In 
1993.  the  changes  resulted  in  inareases  in  38%  from 
4,000  to  5,500  contracU;  25%  from  6,000  to  7,500 
contracts:  and  31%  from  8.000  to  10.500  contracts. 
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member  and  customer  requests,  the 
Exchange  has  also  realized  that  the 
current  position  limit  levels  continue  to 
discoiuage  market  participation  by  large 
investors  and  the  institutions  that 
compete  to  facilitate  the  trading 
interests  of  large  investors.  Accordingly, 
this  proposal  aims  to  also  accommodate 
the  liquidity  and  hedging  needs  of  large 
investors  and  the  facilitators  of  those 
investors. 

Concurrent  with  the  proposed 
increase  to  position  limits,  the  Exchange 
is  also  proposing  a  corresponding 
increase  to  industry  index  option 
exercise  limits.  The  Exchange  believes 
that  this  increase  is  necessary  and 
appropriate  for  the  same  reasons  as  the 
rationale  cited  herein  for  the  proposed 
position  limit  increases.  Furthermore, 
exercise  limits  constrict  trading 
strategies  by  preventing  investors  from 
exercising  positions  larger  than  the  limit 
within  five  consecutive  business  days. 
The  Exchange  also  notes  that  most  of  its 
index  options  ciurently  are  European 
style,  exercisable  only  diuing  a 
niecified  period  at  expiration,  such  that 
the  manipulation  and  market  disruption 
concerns  associated  with  large  exercises 
will  be  limiied.i° 

2.  Statutory  Basis 

The  Exchange  beUeves  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act  i>  in  general,  and 
in  partiaUar,  with  Section  6(b)(5)  in  that 
it  is  designed  to  promote  just  and 
equitable  principles  trade,  prevent 
fraudulent  and  manipulative  acts  and 
practices,  as  well  as  to  protect  investors 
and  the  public  interest.  The  Exchange 
believes  that  the  proposed  rule  change 
should  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  by  providing  market 
opportunity  to  investors  constricted  by 
current  position  limit  level.  The  Phlx 
also  believes  that  by  stimulating  market 
participation  and  thereby  increasing 
option  market  depth  and  liquidity,  the 
proposed  rule  change  should  promote 
just  and  equitable  principles  of  trade.  At 
the  same  time,  the  Phlx  believes  that  the 
proposed  position  limits  should 
continue  to  prevent  fraudulent  and 
manipulative  acts  and  practices  as  well 
as  protect  investors  and  the  public 
interest  by  limiting  the  ability  to  disrupt 
and  manipulate  the  markets  for  options 
as  well  as  the  imderlying  securities.  The 
Exchange  believes  that  the  proposal 
represents  a  balance  between  creating  a 
disincentive  to  manipulate  or  disrupt 


'■■The  following  index  options  are  European 
style:  UTY.  BKX.  PLN,  FPP,  BMX,  OTC,  OSX  and 
SOX  (SOX  have  boch  European  and  American  style 
option*). 

"15U.S.C78flb). 


the  marketplace  consistent  with  the 
piirposes  of  such  limits,  and  setting 
such  limit  so  low  so  as  to  discourage 
market  participation  or  liquidity 
providing  activity. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believes  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  Fmm 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  EflRectiTeness  of  the 
Proposed  Rule  C3iange  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  findings  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  person  are  invited  to 
submit  written  date,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  propos^  rule 
change  is  consistent  with  die  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciirities  and  Exchange 
Commission,  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  Uiat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  of  any  person,  other  than 
those  that  may  be  withheld  fit>m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  wiU  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  at  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-File-98-39  and  should  be  submitted 
by  January  7, 1999. 


For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  98-33361  Filed  12-16-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  ttw  Secretary 

Reports,  Forms  and  Recordiieeping 
RaquifMiMnts;  Agency  Information 
Collection  Activity  Under  0MB  Review 

AGENCY:  Office  of  the  Secretary,  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compUance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMCB)  for 
review  and  comment.  The  ICR  describes 
the  natiue  of  the  information  collections 
and  their  expected  burden.  The  Federal 
RegiMer  Notice  soliciting  comments  on 
an  interim  final  rule  was  published  on 
September  1. 1998  (63  FR  46389- 
46394]. 

DATES:  Comments  must  be  submitted  on 
or  before  January  19, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
following  persons  at  the  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590:  For  program  issues,  Joan 
Catherine  Tetrault.  State  and 
Community  Services,  NSC-01,  (202) 
366-2674;  For  legal  issues,  John 
Donaldson,  Office  of  the  Chief  Counsel, 
NCC-30,  (202)  366-1834. 
SUPPLEMENTARY  INFORMATION: 

National  Highway  Traffic  Safety 
Administration 

Title:  Uniform  Criteria  for  State 
Observational  Surveys  of  Seat  Belt  Use. 

OMB  Number:  2127-0597, 

Type  of  Request:  Extension  of  a 
currently  approved  collection 

Abstract:  Section  1403  of  the  recently 
enacted  Transportation  Equity  Act  for 
the  21st  Century  (Pub.  L.  105-178) 
added  a  new  Section  157  to  Title  23  of 
the  United  States  Code  (replacing  a 
predecessor  Section  157).  The  new 
section  authorizes  a  State  seat  belt 
incentive  grant  program  covering  fiscal 
years  1999  through  2003.  Under  this 
program,  the  Secretary  of  Transportation 
is  directed  to  allocate  funds  to  the  States 
(beginning  in  fiscal  year  1999)  based  on 


"  17  CFR  20O.3O-3(a)(12]. 
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tkbii  seat  belt  use  rates.  The  interim  rule 
pMblished  on  September  1, 1998 
promulgates  the  Uniform  Criteria  for 
St  ite  Observational  Surveys  of  Seat  Belt 
Use  (hereafter.  Uniform  Criteria)  to 
piibvide  guidance  to  the  States  on  the 
seat  belt  use  rate  information  to  be 
svA)mitted  under  this  new  program  for 
calendar  year  1998  and  beyond. 
[Section  157  reqmres  the  Secretary  to 
allocate  funds  to  States  that  achieve  a 
seet  belt  use  rate  in  the  preceding  two 
yiaars  that  is  higher  than  the  national 
average  use  rate  or,  failing  that,  a  seat 
bdlt  use  rate  that  is  higher  than  the 
hijghest  seat  belt  use  rate  achieved  by 
the  State  during  specified  previous 
calendar  years.  In  order  to  make  the 
qqlculations  necessary  to  allocate  funds 
ijikder  this  provision.  State  seat  belt  use 
rwe  information  extending  back  to 
oeilendar  year  1996  is  needed.  For 
calendar  years  1996  and  1997,  seat  belt 
use  rate  information  submitted  by  the 
States  is  required  to  be  weighted  by  the 
Secretary  to  ensure  nations  consistency 
in  methods  of  measurement.  Beginning 
iQ  calendar  year  1998,  States  must 
nieasiue  seat  belt  use  rates  following 
(Siiteria  established  by  the  Secretary,  to 
^i^ure  that  the  measurements  are 
'|4ccurate  and  representative."  In 
eiicordance  with  that  mandate,  this 
interim  final  rule  establishes  uniform 
criteria  for  States  to  follow  in 
conducting  surveys  of  seat  belt  use. 
Atprting  with  surveys  conducted  in 

Ilendar  year  1998. 
Affected  Public:  State  agencies, 
strict  of  Columbia,  and  Puerto  Rico. 
'  Estimated  Total  Annual  Burden: 
it.942. 

l|^  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  Robinson.  NHTSA  Information 
Collection  Clearance  Officer,  at  202/ 
366-9456. 

ADDRESSES:  Send  comments,  within  30 
days,  to  the  Office  of  Information  and 
iftgulatory  AfEairs,  Office  of 
Mmagement  and  Budget,  725-17th 
Street,  NW.,  Washington,  DC  20503, 
Alttention  DOT  Desk  Officer.  Comments 
9ie  invited  on:  whether  'the  proposed 
6i  tllection  of  information  is  necessary 
fc  ir  the  proper  performance  of  the 
liinctions  of  the  Department,  including 
whether  the  information  vdll  have 
practical  utility;  the  accuracy  of  the 
Itepartment's  estimate  of  the  burden  of 
the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  infonnation  to  be 
4:0llected;  and  ways  to  minimize  the 
biirden  of  the  collection  of  information 
mi  respondents,  including  the  use  of 
automated  collection  techniques  or 
Other  forms  of  information  technology. 


Issued  in  Washington,  DC,  on  December 
14, 1998. 

VaiMStnrM.WiUiains, 
Clearance  Officer.  United  States  Department 
of  Transportation. 

(FR  Doc.  98-33470  Filed  12-1&-98: 8:4S  am) 
BlUJNa  COM  4«10-ai-P 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Quard 
[USCO-1998^766) 

Intant  To  PrafMra  a  Programmatic 
Envlronmantal  Aaaaaamant  for  tha 
Coast  Quard  "Optimlza  Training 
Infrastructura"  Initiatlva 

agency:  Coast  Guard,  DOT. ' 

ACTION:  Notice  of  intent;  notice  of 
meetings  and  request  for  comments; 
extension  of  comment  period. 

summary:  The  Coast  Guard  is  extending 
the  comment  period  on  the  notice 
published  in  the  Federal  K^gister  on 
November  19, 1998  (63  FR  64309) 
concerning  the  "Optimize  Training 
Infrastructure"  (OTI)  Initiative.  The 
'initiative  involves  an  assessment  of  the 
Coast  Guard's  training  activities, 
methods,  and  facilities.  The  notice 
announces  the  Coast  Guard's  intend  to 
prepare  a  Programmatic  Environmental 
Assessment  (PEA)  and  asks  for  public 
comments.  The  deadline  for  comments 
is  changed  from  December  24, 1998.  to 
January  6, 1999. 

DATES:  Comments  must  reach  the 
Docket  Management  Facility  on  or 
before  January  6. 1999. 
ADDRESSES:  You  may  mail  your 
comments  to  the  Docket  Management 
Facility.  {USCG-1998-4765).  U.S. 
Department  of  Transportation,  room  PL- 
401. 400  Seventh  Street  SW.. 
Washington,  DC  20590-0001.  or  deliver 
them  to  room  PL-401  on  the  Plaza  level 
of  the  Nas^  Building  at  the  same 
address  between  9  a.m.  and  5  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  202- 
366-9329. 

FOR  FURTHER  INFORMATION  CONTACT. 
For  questions  on  this  notice,  the  NEPA 
process,  and  NEPA  documents,  contact 
Ms.  Susan  Boyle.  Environmental  Branch 
Chief  of  the  Coast  Guard  Maintenance 
and  Logistics  Command  Pacific; 
telephone:  51&-437-3973;  e-mail: 
Coa8tGuard9tt8fo.com.  For  questions  on 
the  on  Initiative,  contact  LCDR  Keith 
Curran.  Reserve  and  Training 
Directorate,  Coast  Guard  Headquarters; 
telephone:  202-267-2429;  e-mail 
Coa8tGuardOttsfo.com.  For  questions  on 
viewing  or  submitting  material  to  the 


dodiwt.  contact  Ms.  Dorothy  Walker, 
Chief,  Dockets,  Department  of 
Transportation;  telephone:  202-366- 
9329. 

SUPPLEMENTARY  INFORMATION:  The  Coast 
Guard  received  a  request  to  extend  the 
deadline  for  public  comments  because 
the  original  deadline's  proximity  to  two 
major  holidays  might  limit  public 
comment. 

Dated:  December  11. 1998. 
fJL.  Ames, 

RADM.  usee,  Assistant  Commandant  for 
Human  Resources. 

IFR  Doc.  98-33359  Filed  12-16-98: 8:45  am] 
HLUNQ  coot  4t10-1>-M 


DEPARTMENT  OF  TRANSPORTATION 

Fadaral  Highway  Administration 

Environmantai  Impact  Statamant 
Allaghany  County,  Pannsyivania 

agency:  Federal  Highway 
Administration  (FHWA)  DOT. 
ACTION:  Change  from  environmental 
impact  statement  to  environmental 
assessment. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  assessment  will  be 
prepared  instead  of  an  environmental 
impact  statement  for  a  proposed  project 
in  Allegheny  Coimty,  Pennsylvania. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  W.  Cough,  P.E.,  District  Engineer, 
Federal  Highway  Administration,  228 
Walnut  Street,  Room  536,  Harrisburg, 
Pennsylvania  17101-1720,  Telephone 
(717)  221-3411,  or  Raymond  S.  Hack. 
P.E..  District  Engineer.  Pennsylvania 
Department  of  Transportation.  45 
Thomas  Run  Road.  Bridgeville.  PA 
15017.  Telephone  (412)  429-5001. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA.  in  cooperation  with  the 
Pennsylvania  Department  of 
Transportation  (PADOT).  will  prepare 
an  Environmental  Assessment  (EA) 
instead  of  an  Environmental  Impact 
Statement  (EIS)  on  a  proposal  to 
improve  access  to  and  egress  from  the 
PariEway  West  (Routes  60,  30,  22).  A 
Notice  of  Intent  to  prepare  an  EIS  for  the 
project  was  published  in  the  Federal 
Reciter  on  August  23, 1989.  The 
original  project  proposed  the 
construction  of  two  new  interchanges 
(Settlere  Cabin  Interchange  and  the 
Robinson-Collier  Interchange)  and 
widening  Campbells  Rim  Road,  a  two- 
lane  County  road,  to  four  lanes.  The 
proposed  project  currently  includes  one 
interchange  (Settlen  Cabin  Interchange) 
and  widening  Campbells  Rim  Road  to 
three  lanes,  "nie  limits  of  the  project 


have  been  decreased  and  preliminaiy 
environmental  and  engineering  studies 
have  shown  that  the  proposed  project 
Mrill  have  no  significant  impacts,  and  an 
EA  will  be  prepared  accorchngly.  The 
EA  for  the  project  will  be  made 
available  for  agency  and  public  review 
and  comment.  EA  availability  will  be 
advertised  in  local  newpapers,  and  EA 
documents  placed  in  local  dispositories. 
Based  on  the  impacts  of  the  current 
alternatives  under  study,  this  project  is 
likely  to  result  in  a  Finding  of  No 
Sigoificant  Impact. 

To  ensure  that  the  full  range  of  issues 
related  to  the  proposed  action  are 
addressed  and  all  issues  are  identified, 
comments  and  suggesting  are  invited 
from  all  interested  parties.  Comments  or 
questions  concerning  the  proposed 
action  should  be  directed  to  the  FHWA 
or  PennOOT  at  the  addresses  noted 
above. 

(Category  of  Federal  Document  Assistance 
Number  20.205,  Highway  Research, 
Planning,  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

David  Cough. 

District  Engineer,  Harrisburg.  Pennsylvania. 
[FR  Doc.  9S-33425  Filed  12-16-98;  8:45  ami 

BNJJNQ  COOe  4t10-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Intalilgent  Transportation  Society  of 
America;  Public  Meeting 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  Public  Meeting. 

SUMMARY:  The  Intelligent  Transportation 
Society  of  America  (ITS  AMERICA)  will 
hold  a  meeting  of  its  Board  of  Directors 
on  Thursday,  January  14, 1999.  The 
meeting  be^Uis  at  1:00  p.m.  The  letter 
designations  that  follow  each  item  mean 
the  following:  (I)  is  an  information  item; 
(A)  is  an  action  item;  (D)  is  a  discussion 
item.  The  General  Session  includes  the 
following  items:  (1)  Introductions  and 
ITS  America  Antitrust  PoUcy  and 
Conflict  of  Interest  Statements;  (2) 
Review  and  Approval  of  Previous 
Meeting's  Minutes  for  August  5, 1998, 
and  October  11.  1998  (A);  (3)  U.S. 
Federal  ITS  hiitiatives  Report  (I/D);  (4) 
Executive  Committee  Report  (I);  (5) 
Coordinating  Coimcil  Report  (A);  (6) 
National  ITS  Deployment  Strategy 
Project  (I);  (7)  State  Chapters  Task  Force 
and  Council  Report  (I);  (8)  Electronic 
Commerce  Blue  Ribbon  Panel  (I);  (9)  ITS 
America  Association/Congressional 


Report  (I);  (10)  Report  of  the  ITS  World 
Congresses — Seoul  World  Congress 
Overview,  Toronto  World  Congress 
Update/Other  International  Activities, 
Ratification  of  Approval  of  International 
Affairs  Council  Charter,  Membership 
and  Officers;  (11)  1999/2001  ITS 
America  Annual  Meetings  (I/D);  (12) 
President's  Report  (External  Issues)  (I); 
(13)  Other  Business.  3:30  p.m.  Business 
Session  (US  DOT  participants  excused; 
Board  Members,  I'TS  America  Members 
and  Staff  Only.)  (14)  Report  of  the 
Finance  Committee — Ratification  of  the 
Executive  Committee  Approval  of  the 
1999  Budget,  1998  Budget  Status,  and 
the  Strategic  Plan.  (A);  (15)  President's 
Report  (Internal  Issues),  Membership 
Report  (I);  (16)  Proposed  Bylaws 
Revisions  (A);  (17)  Presentation  of  the 
Slate  of  Nominees  for  the  Board  and 
Coordinating  Coimcil  Positions  and 
Officers  of  the  Board  and  State  Chapters 
Council  (A);  (18)  Other  Business;  (19) 
Adjournment  until  April  1999,  Board  of 
Directors  Meeting  #30  held  in 
conjunction  with  the  Annual  Meeting  at 
the  Sheraton  Washington  Hotel  in 
Washington,  D.C. 

ITS  AMERICA  provides  a  fonun  for 
national  discussion  and 
recommendations  on  ITS  activities 
including  programs,  research  needs, 
strategic  plaiming,  standards, 
international  Uaison,  and  priorities. 

The  charter  for  the  utilization  of  ITS 
AMERICA  establishes  this  organization 
as  an  advisory  conunittee  under  the 
Federal  Advisory  Committee  Act 
(FACA)  5  U.S.C.  app.  2,  when  it 
provides  advice  or  recommendations  to 
DOT  officials  on  ITS  policies  and 
programs.  (56  FR  9400.  March  6, 1991). 
DATES:  The  Board  of  Directors  of  ITS 
AMERICA  will  meet  on  Thursday, 
January  14, 1999,  bom  1  p.m.-5  p.m. 
ADDRESSES:  The  Marriott  Wardman  Park 
Hotel,  the  Virginia  Suite,  2660  Woodley 
Road,  NW,  Washington,  D.C.  20008. 
Phone  #:  (202)  328-2000;  Fax#:  (202) 
234-0015. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Materials  associated  with  this  meeting 
may  be  examined  at  the  offices  of  ITS 
AMERICA,  400  Virginia  Avenue  SW, 
Suite  800,  Washington,  D.C.  20024. 
Persons  needing  further  information  or 
who  request  to  speak  at  this  meeting 
should  contact  Marlene  Vence- 
Crampton  at  ITS  AMERICA  by 
telephone  at  (202)  484-2904  or  by  FAX 
at  (202)  484-3483.  The  DOT  contact  is 
Mary  C.  Pigott,  FHWA,  HVH-1, 
Washington,  D.C.  20590,  (202)  366- 
9230.  Office  hours  are  from  8:30  a.m.  to 
5  p.m.,  e.t.,  Monday  through  Friday, 
except  for  legal  hoUdays. 
(23  U.S.C.  315;  49  CFR  1.48) 


Issued  on:  December  11, 1998. 
Jeffirey  Paniati, 

Deputy  Director.  ITS  Joint  Program  Office. 
[FR  Doc.  98-33358  Filed  12-16-98;  8:45  am] 

MLLMQ  COOC  4tie-22-^ 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 
[FTA  Docket  No.  FTA-«8-4907] 

Notice  of  Request  for  Revision  of  a 
Currentiy  Approved  Information 
Collection 

AGENCY:  Federal  Transit  Administration, 

DOT. 

ACTION:  Notice  of  request  for  comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
notice  announces  the  intention  of  the 
Federal  Transit  Administration  (FTA)  to 
request  the  Office  of  Management  and 
Budget  (OMB)  to  revise  the  following 
currently  approved  information 
collection: 

Customer  Service  Surveys. 
DATES:  Comments  must  be  submitted 
before  February  16, 1999. 
ADDRESSES:  All  written  comments  must 
refer  to  the  docket  number  that  appears 
at  the  top  of  this  document  and  be 
submitted  to  the  United  States 
Department  of  Transportation.  Central 
Dockets  Office.  PL-401.  400  Seventh 
Street.  S.W..  Washington,  D.C.  20590. 
All  comments  received  will  be  available 
for  examination  at  the  above  address 
bom  10:00  a.m.  to  5:00  p.m.,  e.t., 
Monday  through  Friday,  except  Federal 
hoUdays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  postcard/envelope. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Yvonne  Griffin.  Office  of  Budget  and 
PoUcy,  (202)  366-1727. 
SUPPLEMENTARY  INFORMATION:  Interested 
parties  are  invited  to  send  comments 
regarding  any  aspect  of  this  information 
collection,  including:  (1)  the  necessity 
and  utility  of  the  information  collection 
for  the  proper  performance  of  the 
functions  of  the  FTA;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  collected  information;  and  (4) 
ways  to  minimize  the  collection  burden 
without  reducing  the  quality  of  the 
collected  information.  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval  of  this 
information  collection. 

Title:  Customer  Service  Surveys  [OMB 
Number:  2132-0559). 

Background:  Executive  Order  12862, 
"Setting  Customer  Service  Standards." 
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re(}uires  FTA  to  identify  its  customers 
and  determine  what  they  think  about 
FTA's  service.  The  siuveys  covered  in 
this  request  for  a  blanket  clearance  will 
provide  FTA  with  a  means  to  gather 
d«ta  directly  from  its  customers.  The 
information  obtained  from  the  siuveys 
will  be  used  tp  assess  the  kind  and 
qiiblity  of  services  customers  want  and 
tn(  At  level  of  satisfaction  with  existing 
sei  vices.  The  surveys  will  be  limited  to 
data  collections  which  solicit  voluntary 
opinions  and  will  not  involve 
iniormation  that  is  required  by 
regulations. 

Bespondents:  State  and  local 
government,  Public  Transit  Operators, 
N^^opolitan  Planning  Organizations 
(MPO's).  transit  constituents.  Transit 
manufacturers,  and  Private  transit 
arators. 

Estimated  Annual  Burden  on 

ispondents:  Varies  according  to 
survey. 

Estimated  Total  Annual  Burden: 
1l673  hours. 

I  Freqiie/icy;  Aimual. 

Issued:  December  14, 1998. 
Gordon  J.  Linton, 
Administrator. 
(FR  Doc.  98-33403  Filed  12-16-98;  8:45  am] 


■kkma 


COOE  4«ia-67-P 


b^PARTMENT  OF  TRANSPORTATION 

Sarface  Transportation  Board 
[STB  Dock«t  No.  MC-F-20938] 

Coach  USA,  Inc.  and  Coach  Canada, 
Inc.— Control  and  Continuance  in 
Control — Autocar  Connaisseur,  Inc., 
iHa  Coach  Lines  Company,  and 
iientway-Wagar,  Inc. 

I^ENCY:  Surface  Transportation  Board. 
lienOH:  Notice  Tentatively  Approving 
itmance  Transaction. 


summary:  Coach  USA,  Inc.  (Coach),  a 
n5>ncarrier  that  controls  numerous 
ibotor  passenger  carriers,  and  its  wholly 
( i^  vned  noncarrier  subsidiary.  Coach 
Cinada,  Inc.  (Coach  Canada) 
(pollectively,  applicants),  filed  an 
application  under  49  U.S.C.  14303  for 
control  of  Autocar  Connaisseiir,  Inc. 
(^utocar)  and  Erie  Coach  Lines 
Cbmpany  (Erie),  and  for  continuance  in 
control  of  Trentway-Wagar,  Inc. 
rfrentway),  all  motor  carriers  of 
psssengers  or,  in  the  case  of  Erie,  an 
datity  that  intends  to  become  a  motor 
(jArrier  of  passengers.  Persons  wishing  to 
oppose  the  application  must  follow  the 
rules  under  49  CFR  1182.5  and  1182.8.1 


The  Board  has  tentatively  approved  the 
transaction,  and,  if  no  opposing 
comments  are  timely  filed,  this  notice 
will  be  the  final  Board  action. 
DATES:  Comments  must  be  filed  by 
February  1, 1999.  Applicants  may  file  a 
reply  by  February  22, 1999.  If  no 
comments  are  filed  by  February  1, 1999, 
this  notice  is  effective  on  that  date. 
ADDRESSES:  Send  an  original  and  10 
copies  of  any  comments  referring  to  STB 
Docket  No.  MC-F-20938  to:  Surface 
Transportation  Board,  Office  of  the 
Secretary,  Case  Control  Unit.  1925  K 
Street,  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  send  one  copy  of 
comments  to  applicants' 
representatives:  Betty  Jo  Christian  and 
David  H.  Col)um,  Steptoe  &  Johnson 
LLP,  1330  Connecticut  Avenue,  N.W., 
Washington.  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  565-1600. 
[TDD  for  the  hearing  impaired:  (202) 
565-1695.1 

SUPPLEMENTARY  INFORMATION:  Coach 
currently  controls  several  motor 
passenger  carriers.  Coach  Canada  is  a 
wholly  owned  Coach  subsidiary 
established  for  the  purpose  of  obtaining 
control  of  those  motor  passenger  carriers 
that  Coach  ciurently  controls  that  are 
based  in  Canada,  as  well  as  Canada- 
based  motor  passenger  carriers  that 
Coach  and  Coach  Canada  may  in  the 
future  seek  to  control.  In  their 
application.  Coach  and  Coach  Canada 
state  that  Coach  assumed  control  of 
Autocar  2  by  a  stock  transaction  that  was 
consummated  on  December  19, 1996. 
Applicants  indicate  that  Coach  did  not 
until  recently  determine  that  Autocar 
holds  not  only  operating  authority  from 
Canadian  agencies,  but  also  authority 
issued  by  the  Interstate  Commerce 
Conunission.  Having  discovered  this 
unresolved  control  issue.  Coach  and 
Coach  Canada  now  seek  Board  authority 
to  control  this  carrier. 

Coach  and  Coach  Canada  also  seek 
Board  authority  to  control  Erie,  which 
they  will  acquire  through  a  stock 
transaction.  Erie,  a  noncarrier,  intends 
to  obtain  through  a  transfer  of  authority 
to  be  requested  from  the  Federal 


■  Revised  procedures  governing  finance 
h  plications  filed  under  49  U.S.C.  14303  were 


Highway  Administration  the  operating 
authority  currently  held  by  Erie  Coach 
(1985),  Inc.  (Erie  1985).^  The  stock  of 
both  Erie  and  Erie  Coach  (1985)  is 
currently  being  held  in  voting  trusts 
pending  the  transfer  of  authority  and 
any  action  by  the  Board  approving  this 
application. 

Coach  currently  controls  Trentway.* 
The  Board  exempted  that  control  in 
Coach  USA,  Inc.  and  Leisure  Time 
Tours — Control  and  Merger 
Exemption — Van  Nortwick  Bros.,  et  al.. 
Finance  Docket  No.  33428  (STB  served 
Nov.  13, 1997).  By  this  application. 
Coach  seeks  Board  approval  for  Coach 
Canada  to  obtain  direct  control  of 
Trentway  by  acquiring  all  of  the  voting 
stock  of  Trentway's  ultimate  parent, 
337429  Canada,  Inc.,  with  Coach 
retaining  indirect  control  of  Trentway 
through  its  control  of  Coach  Canada. 

Applicants  state  that  granting  the 
application  will  not  result  in  any 
changes  to  carrier  operations  that  are 
now  being  conducted  and  will  not 
reduce  competitive  options  available  to 
the  traveling  public.  They  assert  that 
each  carrier  is  relatively  small  and  faces 
substantial  competition  from  other  bus 
companies  and  modes  of  transportation. 

AppUcants  also  submit  that  granting 
the  application  will  produce,  or 
continue  to  produce,  substantial 
benefits,  including  savings  in  interest 
costs  from  the  restructuring  of  debt  and 
reduced  operating  costs  from  Coach's 
enhanced  volume  purchasing  power. 
Specifically,  applicants  claim  that  the 
carriers  to  be  acquired  will  benefit  from 
the  lower  insurance  premiums 
negotiated  by  Coach  or  Coach  Canada 
and  bora  voliune  discounts  for 
equipment  and  fuel.  Applicants  indicate 
that  Coach  will  provide  each  carrier 
with  centralized  legal  and  accounting 
functions  and  coordinated  purchasing 
services.  In  addition,  applicants  state 
that  vehicle  sharing  arrangements  will 
be  faciUtated  through  Coach  or  Coach 
Canada  to  ensure  maximum  use  and 


adopted  in  Revisions  to  Fegulations  Governing 
Finance  Applications  Involving  Motor  Passenger 
Carriers.  STB  Ex  Parte  No.  559  (STB  served  Sept 
1, 1998). 

'  Autocar  is  a  Quebec  corporation.  It  holds 
federally  issued  operating  authority  in  Docket  No. 
MC-166643,  allowing  it  to  conduct  charter  and 
special  operations  between  certain  U.S./Canada 
border  crossings  and  ptoints  in  the  United  States. 
Autocar  operates  a  fleet  of  approximately  180  buses 
and  employs  approximately  250  full  and  part  time 
persons.  Autocar's  annual  revenues  for  the  twelve 
month  period  ending  June  1998  were  approximately 
S12.1  million. 


>Erie,  a  Nova  Scotia  corporation,  plans  to  acquire 
from  Erie  (1985)  federally  issued  operating 
authority  in  Docket  No.  MC-127027.  That  authority 
authorizes  transportation  of  passengers  between 
U.S./Canada  border  crossing  points  and  points  in 
the  United  States.  Erie  will  operate  a  fleet  of  23 
motorcoaches  and  employ  approximately  35 
persons.  Erie  1985s'  gross  revenues  for  the  twelve 
month  period  ending  June  1998  were  approximately 
S1.7  million. 

'Trentway  is  an  Ontario  corporation.  It  holds 
federally  issued  operating  authority  in  Docket  No. 
MC-126430.  That  authority  allows  it  to  operate 
regular  route  and  charter  and  special  services 
between  points  in  Canada  and  points  in  the  United 
States.  Trentway  operates  a  fleet  of  approximately 
348  buses  and  employs  approximately  600  full  and 
part  time  persons.  Its  annual  revenues  for  the 
twelve  month  period  ending  )une  <998  were 
approximately  S28.4  million. 
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efficient  operation  of  equipment. 
Applicants  aver  that,  with  Coach's  and 
Coach  Canada's  assistance,  coordinated 
driver  training  services  will  be 
provided,  enabling  each  carrier  to 
allocate  driver  resources  in  the  most 
efficient  manner  possible.  Applicants 
add  that  the  proposed  transaction  will 
benefit  the  employees  of  each  carrier 
and  that  collectively  bargained 
agreements  will  be  recognized.        ^- 

Applicants  state  that  Coach  Canada, 
like  other  management  subsidiaries  that 
Coach  has  established  to  assume  control 
of,  and  manage  the  operations  of,  motor 
passenger  carriers  as  to  which  control 
authority  has  previously  been  granted  to 
Coach,  will  focus  its  efforts  on  those 
carriers  that  are  based  in  Canada. 
Applicants  also  state  that  Coach  Canada 
will  be  responsible  for  developing 
strategic  business  and  growth  plans  for 
the  Canadian  based  entities  that  it  seeks 
to  control  and  for  assessing 
opportimities  for  further  Canadian 
acquisitions  of  passenger  transportation 
entities.  Applicants  indicate  that,  over 
the  long  term.  Coach  and  Coach  Canada 
will  provide  centralized  marketing  and 
reservation  services  for  the  bus  firms 
that  they  control,  thereby  further 
enhancing  the  benefits  resulting  from 
these  control  transactions. 

Applicants  certify  that:  (1)  None  of 
the  carriers  holds  an  unsatisfactory 
safety  rating  from  the  U.S.  Department 
of  Tnmsportation:^  (2)  each  has 
sufficient  Uability  insurance;  (3)  none  is 
domiciled  in  Mexico  or  owned  or 
controlled  by  persons  of  that  country; 
and  (4)  approval  of  the  transaction  will 
not  significantly  afiiect  either  the  quaUty 
of  the  human  environment  or  the 
conservation  of  energy  resources. 
Additional  information  may  be  obtained 
from  applicants'  representatives. 

Under  49  U.S.C.  14303(b),  we  must 
approve  and  authorize  a  transaction  we 
find  consistent  with  the  public  interest, 
taking  into  consideration  at  least:  (1)  the 
effect  of  the  transaction  on  the  adequacy 
of  transportation  to  the  public;  (2)  the 
total  fixed  charges  that  result;  and  (3) 
the  interest  of  affected  carrier 
employees.  The  prior  consunmiation  of 
the  transaction  involving  Autocar  does 
not  bar  approval  of  the  application 
under  section  14303  if  the  evidence 
establishes  that  the  transaction  would 
be  consistent  with  the  public  interest  in 
other  respects,  and  for  the  futiu*.* 


'  Trentway  and  Autocar  each  hold  satisfactory 
ratings.  Erie  1985  has  a  conditional  rating,  while 
Erie,  which  is  not  presently  a  carrier,  has  no  rating. 

'Applicants  seek  nxmc  pro  tunc  approval  of  their 
control  of  Autocar,  which  they  already  control. 
While  we  are  granting  our  tentative  approval,  the 
need  for  retroactive  effect  has  not  been 
demonstrated.  Applicants  recognize  that  they  - 


Approval  is  granted  in  such 
circumstances  when  the  record  contains 
strong  affinaative  evidence  of  public 
benefits  to  be  derived  bom  the  resulting 
control,  warranting  the  view  that  the 
public  should  not  be  penalized  by  being 
deprived  of  those  benefits.  Moreover,  in 
this  case,  the  record  shows  an  absence 
of  intent  to  flout  the  law  or  of  a 
deliberate  or  planned  violation.  See 
Kenosha  Auto  Transport  Corp. — 
Control.  85  M.C.C.  731.  736  (1960). 

On  the  basis  of  the  application,  we 
find  that  the  proposed  acquisition  of 
control  and  continuance  in  control  is 
consistent  with  the  public  interest  and 
should  be  authorized.  If  smy  opposing 
comments  are  timely  filed,  this  finding 
will  be  deemed  vacated  and.  unless  a 
final  decision  can  be  made  on  the  record 
as  developed,  a  procedural  schedule 
will  be  adopted  to  reconsider  the 
application.^  If  no  opposing  comments 
are  filed  by  the  expiration  of  the 
comment  period,  this  decision  will  take 
effect  automatically  and  wrill  be  the  final 
Board  action. 

Board  deqisions  and  notices  are 
available  on  our  website  at 
"WAAMAT.  STB.DOT.GOV.  " 

This  decision  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

It  is  ordered: 

1.  The  proposed  acquisition  of  control 
and  continuance  in  control  is  approved 
and  authorized,  subject  to  the  filing  of 
opposing  comments. 

2.  If  timely  opposing  comments  are 
filed,  the  findings  made  in  this  decision 
will  be  deemed  as  having  been  vacated. 

3.  This  decision  will  be  effective  on 
February  1. 1999,  unless  timely 
opposing  comments  are  filed. 

4.  A  copy  of  this  notice  will  be  served 
on:  (1)  the  U.S.  Department  of 
Transportation.  Office  of  Motor  Carriers- 
HIA  30,  400  Virginia  Avenue,  S.W., 
Suite  600,  Washington,  DC  20024;  and 
(2)  the  U.S.  Department  of  Justice. 
Antitrust  Division.  10th  Street  & 
Pennsylvania,  N.W..  Washington.  DC 
20530. 

Decided:  December  9, 1998. 

By  the  Board,  Chairman  Morgan  and  Vice 
Chairman  Owen. 
Vernon  A.  Williams, 
Secretary. 
(FR  Doc.  98-33459  Filed  12-16-98;  8:45  am] 
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should  have  sought  our  approval  sooner  but,  under 
the  circumstances,  the  Board  does  not  intend  to 
pursue  enforcement  actioiu  against  applicants  for 
the  previously  unauthorized  common  control. 

'  Under  revised  49  CFR  1182.6(c),  a  procedural 
schedule  will  not  be  issued  if  we  are  able  to  dispose 
of  opposition  to  the  application  on  the  basis  of 
comments  and  the  reply. 


DEPARTMENT  OF  TRANSPORTAHON 

Surface  Transportation  Board 
[STB  Docket  No.  MC-F-2094q 

Laidlaw  Inc.  and  Laidlaw  Transit 
Acquisition  Corp.— Merger— 
Greyhound  Lines,  inc. 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  tentatively  approving 
finance  transaction. 

summary:  Uidlaw  Inc.  (Laidlaw).  a 
noncarrier  that  controls  seven  interstate 
motor  passenger  carriers,  and  Laidlaw 
Transit  Acquisition  Corp.  (LTAC),  a 
wholly  owned  noncarrier  subsidiary 
(collectively,  applicants),  have  filed  an 
application  imder  49  U.S.C.  14303  for 
approval  of  the  merger  of  LTAC  with 
Greyhound  Lines,  Inc.  (Greyhound),  a 
motor  carrier  of  passengers.  Persons 
wishing  to  oppose  the  appUcation  must 
follow  the  rules  under  49  CFR  part  1182 
(effective  October  1, 1998).  The  Board 
has  tentatively  approved  the 
transaction,  and,  if  no  opposing 
comments  are  timely  filed,  this  notice 
will  be  the  final  Board  action. 
DATES:  Comments  must  be  filed  by 
February  1, 1999.  Applicants  may  file  a 
reply  by  February  16, 1999.  If  no 
comments  are  filed  by  February  1. 1999. 
this  notice  is  effective  on  that  date. 
ADDRESSES:  Send  an  original  and  10 
copies  of  any  comments  referring  to  STB 
Docket  No.  MC-F-20940  to:  Surface 
Transportation  Board,  Office  of  the 
Secretary.  Case  Control  Unit,  1925  K 
Street,  N.W..  Washington.  DC  20423- 
0001.  In  addition,  send  one  copy  of 
comments  to  applicants'  representative: 
Raymond  A.  Jacobsen.  Jr..  McDermott, 
Will  &  Emery.  600  13th  Street.  N.W.. 
Washington,  DC  20005-3096. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon,  (202)  565-1600.  (TDD  for 
the  hearing  impaired:  (202)  565-1695.] 
SUPPLEMENTARY  INFORMATION:  Laidlaw ' 
currently  controls  seven  interstate  motor 
passenger  carriers  ^  and  three  intrastate 
or  regional  carriers  not  subject  to  federal 


■  Laidlaw.  through  its  affiliates,  is  one  of  the 
largest  school  bus  operators  in  the  United  States.  It 
also  operates  municipal,  transit,  charter  buses,  and 
medical  transportation  in  Canada  and  the  United 
States.  However,  no  carrier  controlled  by  Laidlaw 
conducts  any  regularly  scheduled  intercity 
passenger  operations  in  the  United  States. 

^  Laidlaw's  federally  regulated  affiliates  are: 
Greyhound  Canada  Transportation  Corp. 
(Greyhound  Canada)  (MC-304126),  which  is  not 
currently  affiliated  with  Greyhound  Lines,  Inc.; 
Laidlaw  Transit,  Inc.  (MC-161299):  Laidlaw  Transit 
Ltd.  (MC-102189);  Roesch  Lines.  Inc.  (Roesch) 
(MC-119843);  Safe  Ride  Services,  Inc.  (Safe  Ride) 
(MC-246193):  Vancom  Transportation-Illinois,  L.P. 
(MC-167816):  and  WUlett  Motor  Coach  Co.  (Willett) 
(MC-16073). 
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f  ( onomic  regulation.^  Greyhound  holds 
i^^tionwide,  motor  passenger  carrier 
operating  authority  imder  Docket  No. 
MC-1515,  and  controls,  directly  or 
indirectly,  ten  regional  motor  passenger 
darners.'* 

i  JPursuant  to  a  merger  agreement  with 
Gt^yhound,  Laidlaw  will  acquire 
Greyhound's  outstanding  common 
sjtpck,  and  LTAC  will  be  merged  with 
and  into  Greyhound,  with  Greyhound 
b«ing  the  surviving  corporation.  After 
QQmpletion  of  the  merger.  Greyhound 
will  be  a  subsidiary  of  Laidlaw.  As  a 
consequence,  no  operating  authorities 
fpir  any  of  the  carriers  involved  will  be 
transferred  as  a  result  of  this 
transaction. 

I  Applicants  submit  that  approval  of 
tE  e  proposed  transaction  will  be 
Qpnsistent  with  the  public  interest  and 
will  have  no  adverse  effects  on  the 
adequacy  of  transportation  to  the  public, 
the  interest  of  employees,  or  fixed 
charges.  On  the  contrary,  applicants 
a$sert  that  the  proposed  merger  will 
significantly  benefit  the  traveling 
j^ublic,  employees,  and  shareholders, 
throu^  the  synei^es,  efficiencies,  and 
savings  that  will  result  from  the 
combined  resources,  skill,  and 
operations  of  the  two  complementary 
companies.  In  this  regard,  it  is 
^i^ticipated  that  savings  will  be  derived 
tfOm  volume  purchases  of  vehicles,  fuel, 
equipment,  and  services,  and  from 
il^uced  overhead  and  operating  costs 
lielated  to  insurance,  financing, 
headquarters,  and  securities  and 
accounting  reporting.  The  combined 
companies  will  be  better  positioned  to 
manage  equipment  utilization,  to 

5velop  financial  and  strategic  plans, 
d  to  improve  the  operations  with  the 
al  of  enhancing  service  to  the  public 
wbile  achieving  growth  for  the 
company.  In  this  regard,  Laidlaw's 
financial  strength  is  expected  to  assist  in 
Mducing  Greyhound's  debt  and  permit 
i|i|vestments  for  growth  while  improving 
cvstomer  service.  Moreover,  the 
proposed  merger  of  the  two 


^  Laidlaw's  other  motor  transportation  affiliates 
are:  Empex  Ventures,  Inc.  (California);  Laidlaw 
Transit  Services,  Inc.  (Minnesota  and  the 
Wiashington  Metropolitan  Area  Transit 
Conunission);  and  The  Dave  Companies,  Inc. 
(California  and  Minnesota). 
I  H  Greyhound's  motor  passenger  carrier  affiliates 
or  >:  Continental  Panhandle  Lines,  Inc.  (MC-a742); 
Y^Uey  Transit  Co..  Inc.  (MC-74);  Carolina  Coach 
C4.,  Inc.  (MC-13300):  Texas,  New  Mexico  ft 
Oklahoma  Coaches,  Inc.  (MC-61120);  Vermont 
Transit  Co.  Inc.  (MC-45626);  Los  Rapidos,  Inc. 
(MC-293638);  Americanos  U.S.A..  L.L.C. 
(Americanos)  (MC-309813):  Gonzales,  Inc.  d/b/a 
Gulden  State  Transportation  (Gonzales)  (MC- 
173837):  PRB  Acquisition  LLC  (MC-66810);  and 
J  L  itobuses  Amigos,  L.L.C.  (Amigos)  (MC-340462- 


complementary  operations  is  expected 
to  facilitate  the  implementation  of 
seamless  U.S.  and  Canadian  passenger 
services,  including  the  development  of 
cross-border  fares  and  greater 
promotional  fares  between  Greyhound 
Canada  and  Greyhound. 

Applicants  state  that  Greyhoimd's 
management  will  remain  with 
Greyhound,  to  ensure  continued 
employee  enthusiasm  and  Greyhound's 
reputation  for  service.  Given  the 
seasonal  nature  of  the  scheduled 
intercity  motor  passenger  carrier 
business,  the  proposed  merger  is  also 
expected  to  permit  greater  annual 
financial  stability  for  Greyhoimd,  due  to 
the  strength  and  stability  of  Laidlaw's 
cash  flow.  In  addition  to  this  added 
financial  stability,  the  merger  is 
expected  to  provide  Greyhound  the 
capital  it  needs  to  continue  to  revitalize 
and  expand  affordable  intercity  bus 
services  and,  therefore,  provide  better 
service  to  the  public.  Applicants  assert 
that  the  merger  will  not  adversely  affect 
Laidlaw's  fixed  charges. 

Applicants  submit  that  the  proposed 
transaction  will  greatly  benefit  current 
and  future  carrier  employees.  They 
assert  that  the  merged  company  will 
observe  all  current  Greyhound 
collective-bargaining  agreements,  that 
all  Greyhound  carrier  employees  will  be 
able  to  continue  in  their  present 
positions,  and  that  no  layoffs  are 
planned  in  the  short-term  as  part  of  the 
merger.  Rather,  Laidlaw  anticipates 
continued  growth  and  expansion  of 
services,  which  may  result  in  the  need 
to  hire  new  carrier  employees. 

Applicants  state  that  the  aggregate 
gross  operating  revenues  from  interstate 
operations  of  the  companies  exceeded 
$2  million  during  the  12-month  period 
prior  to  the  date  of  the  application. 
Applicants  certify  that  neither  Laidlaw, 
Greyhoimd,  nor  any  of  their  affiliates, 
holds  an  unsatisfactory  safety  rating 
&t>m  the  U.S.  Department  of 
Transportation. 5  Applicants  also  certify 
that  they  have  sufficient  insurance 
coverage  and  that  neither  Laidlaw  nor 
any  of  the  carriers  it  controls  is 
domiciled  in  Mexico  nor  owned  or 
controlled  by  persons  of  that  country. 
Additional  information  may  be  obtained 
irom  applicants'  representative. 

Under  49  U.S.C.  14303(b).  we  must 
approve  and  authorize  a  transaction  we 
find  consistent  with  the  public  interest. 


'It  appears  that  Laidlaw's  affiliates  are  unrated, 
except  for  Greyhound  Canada,  Roesch,  Safe  Ride, 
and  Willett,  all  of  which  have  satisfactory  safety 
ratings.  One  of  Greyhound's  afTiliates,  Gonzales, 
however,  has  a  conditional  safety  rating. 
Americanos  and  Amigos  are  unrated,  and  the 
remainder  have  satisfactory  safety  ratings. 


taking  into  consideration  at  least:  (1) 
The  effect  of  the  proposed  transaction 
on  the  adequacy  of  transportation  to  the 
public;  (2)  the  total  fixed  charges  that 
result  fit}m  the  proposed  transaction; 
and  (3)  the  interest  of  affected  carrier 
employees. 

On  the  basis  of  the  application,  we 
find  that  the  proposed  merger  is 
consistent  with  the  public  interest  and 
should  be  authorized.  If  any  opposing 
comments  are  timely  filed,  this  finding 
will  be  deemed  vacated,  and  unless  a 
final  decision  can  be  made  on  the  record 
as  developed,  a  procedural  schedule 
will  be  adopted  to  reconsider  the 
application.^  If  no  opposing  comments 
are  filed  by  the  expiration  of  the 
comment  period,  this  decision  will  take 
effect  automatically  and  will  be  the  final 
Board  action. 

Board  decisions  and  notices  are 
available  on  our  webside  at 
'WWW.STB.DOT.GOV." 

This  decision  will  not  significantly 
affect  either  the  quality  of  the  hiunan 
environment  or  the  conservation  of 
energy  resources. 

It  is  ordered: 

1.  The  proposed  merger  is  approved 
and  authorized,  subject  to  the  filing  of 
opposing  comments. 

2.  If  timely  opposing  comments  are 
filed,  the  findings  made  in  this  decision 
will  be  deemed  vacated. 

3.  This  decision  will  be  effective  on 
February  1, 1999,  unless  timely 
opposing  comments  are  filed. 

4.  A  copy  of  this  notice  will  be  served 
on:  (1)  the  U.S.  Department  of  Justice, 
Antitrust  Division,  10th  Street  & 
Pennsylvania  Avenue,  N.W., 
Washington,  DC  20530;  and  (2)  the  U.S. 
Department  of  Transportation,  Office  of 
Motor  Carriers-HIA  30,  400  Virginia 
Avenue,  S.W.,  Suite  600,  Washington, 
DC  20024. 

Decided:  December  9, 1998. 

By  the  Board,  Chairman  Morgan  and  Vice 
Chairman  Owen. 
Vernon  A.  WiUiams. 
Secretary.  \ 

[FR  Doc.  98-33460  Filed  12-16-98:  8:45  am) 
MLUNO  CODE  4aiS-00-P 


'Under  revised  49  CFR  part  1182,  effective 
October  1, 1998,  as  adopted  in  Revisions  to 
Regulations  Governing  Finance  Applications 
Involving  Motor  Passenger  Carriers,  STB  Ex  Parte 
No.  559  (STB  served  Sept.  1. 1998),  a  procedural 
schedule  will  not  be  issued  if  the' Board  is  able  to 
dispose  of  opposition  to  the  application  on  the  basis 
of  the  comments  and  applicants'  reply. 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  33672] 

Central  Kansas  Railway,  LLC— Lease 
Exemption— Union  Pacific  RaHroad 
Company 

Central  Kansas  Railway,  L.L.C.  (CKR), 
a  Class  III  rail  commun  carrier,  has  filed 
a  notice  of  exemption  under  49  CFT? 
1150.41  to  lease  from  Union  Pacific 
Railroad  Company  (UP)  and  operate 
over  the  rail  freight  easement  pursuant 
to  an  agreement  between  CKR  and  UP 
of  approximately  .73-miles  of  rail  line 
between  milepost  312.65  and  milepost 
313.38  in  Wichita,  KS. 

Because  its  annual  revenues  exceed 
$5  milhon,  pursuant  to  49  CFR 
1150.42(e),  CKR  certified  on  October  1, 
1998,  that  it  had  served  the  national 
offices  of  all  labor  unions  with 
employees  on  the  affected  line  with  a 
copy  of  a  notice  of  its  intent  to 
undertake  this  transaction  and  posted 
such  notice  at  the  workplace  of  the 
employees  on  the  line  on  September  30, 
1998. 

The  transaction  was  scheduled  to  be 
consummated  on  or  shortly  after 
November  30, 1998  (60  days  after  CKR's 
certification  to  the  Board,  that  it  had 
comphed  with  the  Board's  rule  at  49 
CFR  1150.42(e)).  Upon  consummation, 
CKR  will  become  the  exclusive  operator 
ofthe  rail  line. 

The  proposed  transaction  is  part  of 
the  overall  settlement  between  UP  and 
the  City  of  Wichita.' 

Pursuant  to  the  settlement  agreement, 
UP  Mill  relocate  its  tracks  through  the 
center  of  Wichita  and  CKR  will 
rehabihtate  its  line  that  connects  with 
the  .73-mile  line  that  is  the  subject  of 


Form/schedule 


706 

Schedule  A  ... 
Schedule  A-1 
Schedule  B  ... 
SctieduleC  ... 
Schedule  D  ... 
Schedule  E  ... 
Schedule  F  ... 
Schedule  G  ... 
Schedule  H  ... 

Schedule  I 

Schedule  J  .... 
Schedule  K  ... 
Schedule  L  ..... 
Schedule  M  ... 
Schedule  O  .... 


'  See  Union  Pacific  Corporation,  Union  Pacific 
Railroad  Company,  and  Missouri  Pacific  Railroad 
Company— Control  and  Merger— Southern  Pacific 


this  notice.  With  UP's  track  relocation, 
UP  will  no  longer  be  able  to  serve  the 
one  shipper  located  on  the  .73-mile  line. 
Therefore,  CKR  has  agreed  to  serve  that 
shipper  piu-suant  to  the  niil  freight 
easement  imtil  that  shipper  relocates  its 
facilities. 

If  the  noUce  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  imder  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  {>etition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  ana  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  ?3672,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
ofthe  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  Karl  Morell, 
Ball  Janik  LLP,  1445  F  Street,  N.W., 
Suite  225,  Washington,  DC  20005. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  December  9, 1998. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
(FR  Doc.  98-33112  Filed  12-16-98;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

December  8, 199& 

The  Department  of  Treasury  has 
submitted  the  following  public 


information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995, 
Pubhc  Law  104-13.  Copies  ofthe 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Conunents  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Dates:  Written  comments  should  be 
received  on  or  before  January  19, 1999 
to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0015. 

Form  Number:  IRS  Form  706. 

Type  of  Review:  Extension. 

Title:  United  States  Estate  (and 
Generation-Skipping  Transfer)  Tax 
Return. 

Description:  Form  706  is  used  by 
executors  to  report  and  compute  the 
Federal  Estate  Tax  imposed  by  Internal 
Revenue  Code  (IRC)  section  2001  and 
the  Federal  GST  tax  imposed  by  IRC 
section  2601.  IRS  uses  the  information 
to  enforce  these  taxes  and  to  verify  that 
the  tax  has  been  properly  computed. 

Respondents:  Individuals  or 
households.  Business  and  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  75,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Recordkeeping 


2  hr.,  1 1 
20min. 
46min. 
20  min. 
13  min. 
7  min.  .. 
40  min. 
33  min. 
26  min. 
26  min. 
26  min. 
26  min. 
26  min. 
13  min. 
13  min. 
20  min.  . 


min. 


Leaming  atx>Lrt  ttie 
law  or  the  form 


1  hr.,  25  min. 

16  min 

25  min 

16  min 

2  min , 

6  min, 

7  min 

8  mia 

23  min 

7  min 

27  min 

7  min 

10  min 

5  min 

29  min 

11  min 


Preparing  the  form 


3  hr.,  34  mia  . 

10  min 

59  min 

20  min 

8  min 

8  min 

24  hiin 

21  min 

11  min 

10  min , 

11  min 

16  min , 

10  min , 

10  min 

24  min,20  min.. 
18  min 


Copying,  as- 
sembling, and 

sending  the 
form  to  the  IRS 


49  min. 
20  min. 
49  min. 
20  min. 
20  min. 
20  min. 
20  min. 
20  min. 
14  min. 
14  min. 
20  mia 
20  min. 
20  min. 
20  min. 

17  mia 


Rail  Corporation.  Southern  Pacific  Transportation 
Company,  St.  Louis  Southwestern  Railway 
Company,  SPCSL  Corp.,  and  The  Denver  and  Rio 


Grande  Western  Railroad  Company,  Finance  Docket 
No.  32760  (Decision  No.  80|  (STB  served  July  8. 
1998). 
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Form/schedule 


Recordkeeping 


Learning  about  the 
law  or  the  form 


Preparing  the  form 


4- 


Copying,  as- 
sembling, and 

sending  tt>e 
form  to  the  IRS 


Scnedule  P  

Schedule  Q 

Schedule  Q  (Worksheet) 

Schedule  R  

Schedule  R-1  , 

Schedule  T  

Schedule  U 

706  Continuation  


7  min 

7  min 

7  min 

20  min 

7  min 

1  hr.,  12  min, 

20  in 

20  min 


14  min. 
10  min. 
10  min. 
34  min. 
29  min. 
26  min. 
3  min. 
3  min. 


18  min. 

11  min 

59  min 

1  hr.,  1  mia  . 

24  min 

1  hr.,  14  min. 

29  min 

7  min 


14  min. 
14  min. 
20  min. 
49  min. 
20  mia 
1  hr.,  3  min. 
20  min. 
20  min. 


.  frequency  of  Response:  Other  (once). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,739,052  hours. 

Clearance  Officer:  Garrick  Shear, 
IntBmal  Revenue  Service,  Room  5571, 
lltl  Constitution  Avenue,  NW, 
Wishington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Himt, 
(202)  395-7860,  Office  of  Management 

^1  Budget,  Room  10202,  New 

cutive  Office  Building,  Washington, 

: 20503. 
Uis  K.  Holland, 

Departmental  Reports  Management  Officer. 
[PR  Doc.  98-33415  Filed  12-16-98;  8:45  am) 
BNaJNG  CODE  483IM>1-P 


I 


PARTMENT  OF  THE  TREASURY 


Submission  for  OMB  Review; 
Oomment  Request 

December  11, 1998 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
C^B  for  review  and  clearance  under  the 
Ppperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
stu)mission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
p^cer  listed.  Comments  regarding  this 
iiiformation  collection  should  be 
adidressed  to  the  OMB  reviewer  listed 
ahid  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
A^  enue,  NW.,  Washington,  DC  20220. 

pates:  Written  comments  should  be 
received  on  or  before  January  19, 1999 
assured  of  consideration. 

I|ilemal  Revenue  Service  (IRS) 

OMB  Number:  1545-1554. 

Fonn  Number:  IRS  Form  MTQ/941. 

Type  of  Review:  Revision. 

Title:  Montana  Quarterly  Tax  Report/ 
^  iployer's  Quarterly  Federal  Tax 
F(fiiuii. 

Description:  Form  MTQ/941  is  used 
by  employers  to  report  payments  made 
ti )  employees  subject  to  income  and 
s :  cial  security  and  Medicare  taxes  and 


the  amounts  of  these  taxes.  The  state  of 
Montana  and  the  Simplified  Tax  and 
Wage  Reporting  System  (STAWRS)  have 
formed  a  partnership  to  explore  the 
potential  of  combining  Montana's 
quarterly  reports  for  state  withholding. 
Old  Fimd  Liability  tax,  and  the 
Unemployment  Insurance  with  the 
Employer's  Quarterly  Federal  Tax 
Return  (Form  941).  One  form  will  satisfy 
both  state  and  federal  requirements  and 
will  make  employ^  filing  faster  and 
easier. 

Respondents:  Business  and  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions,  Federal 
Government,  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  90. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 9  hr.,  34  min. 

Learning  about  the  law  or  the  form — 30 
min. 

Preparing,  copying,  assembling,  and 
sending  the  form  to  the  IRS — 41  min. 

Frequency  of  Response:  Quarterly. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  3,956  hours. 

Clearance  Officer:  Garrick  Shear, 
Internal  Revenue  Service,  Room  5571, 
1111  Constitution  Avenue,  NW, 
Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
(PR  Doc.  98-33416  Piled  12-16-98;  8:45  ami 
BILUNG  CODE  4a30-01-P 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations:  "Pieter 
de  Hooch,  1629-1684" 

Note:  PR  Doc.  98-29738  published  at  63  PR 
60043  in  the  Federal  Register  of  November 
6, 1998,  is  republished  in  its  entirety. 

AGENCY:  United  States  Information 

Agency. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978  (43  FR  13359,  March  29,  1978), 
and  Delegation  Order  No.  85-5  of  June 
27, 1985  (50  FR  27393,  July  2. 1985).  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit  "Pieter  de 
Hooch,  1629-1684,"  imported  from 
abroad  for  temporary  exhibition  without 
profit  within  the  United  States,  are  of 
cultural  significance.  These  objects  are 
imported  pursuant  to  a  loan  agreement 
with  the  foreign  lenders.  I  also 
determine  that  the  exhibition  or  display 
of  the  listed  exhibit  objects  at  the 
Wadsworth  Atheneum,  Hartford, 
Connecticut,  from  on  or  about  December 
17. 1998,  to  on  or  about  February  27, 
1999,  is  in  the  national  interest.  Public 
Notice  of  these  determinations  is 
ordered  to  be  published  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  list  of  exhibit  objects  or  for 
further  information,  contact  Jacqueline 
Caldwell,  Assistant  General  Counsel, 
Office  of  die  General  Counsel,  United 
States  Information  Agency,  at  202/619- 
6992,  or  USIA.  301  4th  Street,  S.W., 
Room  700.  Washington,  D.C.  20547- 
0001. 

Dated:  December  11, 1998. 
Lesjin, 

General  Counsel. 

IPR  Doc.  98-33323  Piled  12-16-^98:  8:45  ami 
BILUNG  CODE  S230-01-M 
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DEPARTMENT  OF  THE  TREASURY 

Privacy  Act  of  1974:  Systems  of 
Records 

Pursuant  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a)  and  the  Office  of 
Management  and  Budget  (OMB) 
Circular  No.  A-130,  the  Department  of 
the  Treasury  has  completed  a  review  of 
its  Privacy  Act  systems  of  records 
notices  to  identify  minor  changes  that 
will  more  accurately  describe  these 
records. 

Customs  .067— Bank  Secrecy  Act 
Reports  File,  was  transferred  to 
Departmental  Offices  (DO)  due  to 
change  in  organizational  responsibilities 
(pubhshed  January  10, 1997,  at  62  FR 
1489).  The  system  was  renamed  and 
renumbered  as  "Treasury/DO  .213 — 
Bank  Secrecy  Act  Reports  System."  The 
system  retains  the  exemptions  claimed 
in3lCFRl.36. 

IRS  42.029— Audit  Underreporter 
Case  Files  was  renumbered  as  IRS 
24.047  to  reflect  new  ownership  within 
the  IRS,  and  IRS  26.013  was  renamed  as 
"Trust  Fund  Recovery  Cases/One 
Hundred  Percent  Penalty  Cases."  In 
addition,  the  IRS  has  added  a 
"Purpose(s)"  statement  to  many  of  its 
notices. 

Other  changes  throughout  the 
document  are  editorial  in  nature  and 
consist  principally  of  changes  to  system 
locations  and  system  manager 
addresses,  retention  and  disposal 
schedules,  revisions  to  organizational 
titles  and  transfers  of  functions. 

The  following  four  systems  of  records 
have  been  added  to  the  Department  of 
the  Treasury's  inventory  of  Privacy  Act 
notices  since  October  1, 1995: 

Departmental  Offices: 
DO  .212 — Suspicious  Activity  Report 
System  (SARS)  (published  3/26/97  at  62 
FR  14532.) 
Financial  Management  Service: 
FMS  .016 — Payment  Records  for  Other 
Than  Regular  Recurring  Benefit 
Payments  (published  9/12/95  at  60  FR 
47435.) 
Internal  Revenue  Service: 
IRS  00.003— Customer  Feedback  System 

(published  7/23/97,  at  62  FR  39604.) 
IRS  46.050 — Automated  Information 
Analysis  System  (published  9/9/96  at  61 
FR  47547.) 

As  a  result  of  this  review,  19  systems 
of  records,  identified  below,  are  being 
removed  from  Treasury's  inventory  of 
Privacy  Act  systems: 

Departmental  Offices: 
DO  .062— Executive  Inventory  Files 
DO  .065 — Appointment  at  Above  the 

Minimum  Rate  of  the  Grade  File 
DO  .067 — Detailed  Employee  Files 
DO  .070— Automated  Systems  Division, 
ASD  Project  Recording  System 
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DO  .205 — Executive  Information  System 
(EIS) 
U.S.  Customs  Service: 
CS  .014 — Advice  Requests  (Legal)  (Pacific 

Region) 
CS  .028 — Baggage  Declaration 
CS  .092— Exit  Interview 
CS  .161 — Optional  Retirement  List 
CS  .210— Revocation  of  I.  D.  Privileges  and 
"Cash  Basis  Only"  for  Reimbursable 
Services  List 
CS  .217— Set  Off  Files 
CS  .219 — Skills  Inventory  Records 
CS  .220 — Supervisory  Notes  and  Files 
CS  .277 — Drivers  License  File 
Bureau  of  Engraving  and  Printing: 
BEP  .023— Motor  Vehicle  Licensing 
Records 
Internal  Revenue  Service: 
IRS  90.006— Former  Chief  Counsel 
Interpretative  Case  Files 
Bureau  of  the  Public  Debt: 
BPD  .008— Savings  Bonds  Sales 

Promotion/Volunteer  Record  System 
BPD  .009— Savings  Bond  Sales  Record 
System 
Office  of  Thrift  Supervision: 
OTS  .009  Health  Files 

The  systems  notices  are  reprinted  in 
their  entirety  following  the  Table  of 
Contents. 

Dated:  November  19, 1998. 
Shelia  Y.  McCann. 

Deputy  Assistant  Secretary  (Administration). 
Table  of  Contents 
Departmental  OfiBces  (DO) 

DO  .002 — Treasury  Integrated  Management 

Information  System  (TIMIS) 
DO  .004 — Personnel  Security  System 
DO  .005 — Grievance  Records 
DO  .007 — General  Correspondence  Files 
DO  .010— Office  of  Domestic  Finance, 

Actuarial  Valuation  System 
DO  .060— Correspondence  Files  and  Records 

on  Employee  Complaints  and/or 

Dissatisfaction 
DO  .068— Time-In-Grade  Exception  Files 
DO  .111— Office  of  Foreign  Assets  Control 

Census  Records 
DO  .114 — Foreign  Assets  Control 

Enforcement  Records 
DO  .118— Foreign  Assets  Control  Licensing 

Records 
DO  .144 — General  Counsel  Litigation  Referral 

and  Reporting  System 
DO  .149— Foreign  Assets  Control  Legal  Files 
DO  .150 — Disclosure  Records 
IX)  .156 — Tax  Court  )udge  Applicants 
DO  .183— Private  Relief  Tax  Bill  Files- 
Office  of  the  Assistant  Secretary  for  Tax 

Policy 
DO  .190— General  Allegations  and 

Investigative  Records 
DO  .191 — OIG  Management  Information 

System 
DO  .193— Employee  Locator  and  Automated 

Directory  System 
DO  .194 — Circulation  System  (formerly 

Document  Delivery  Control  System) 
DO  .19e— Security  Information  System 
DO  .200— FinCEN  Data  Base 
DO  .201— Fitness  Center  Records 
DO  .202 — Drug-Free  Workplace  Program 
Records 


DO  .203 — Public  Transportation  Incentive 

Program  Records 
DO  .206— Office  Tracking  System  (OTS) 
DO  .207— Waco  Administrative  Review 

Group  Investigation 
DO  .209— Personal  Services  Contracts  (PSC) 
DO  .210— Integrated  Financial  Management 

and  Revenue  System 
DO  .211— Telephone  Call  Detail  Records 
DO  .212— Suspicious  Activity  Reporting 

System  (SARS) 
DO  .213— Bank  Secrecy  Act  Reports  System 

(formerly  CS  .067— Bank  Secrecy  Act 

Reports  File) 

Bureau  of  Alcohol,  Tobacco,  and  Firearms 
(ATF) 

ATF  .001— Administrative  Record  System 
ATF  .002 — Correspondence  Record  System 
ATF  .003 — Criminal  Investigation  Report 

System 
ATF  .005 — Freedom  of  Information  Requests 
ATF  .006 — Internal  Security  Record  System 
ATF  .007— Personnel  Record  System 
ATF  .008— Regulatory  Enforcement  Record 

System 
ATF  .009— Technical  and  Scientific  Services 

Record  System 

Comptroller  of  the  Currency  (CC) 

OC  .004 — Consumer  Complaint  Information 

System 
CC  .012 — Freedom  of  Information  Index  and 

Log 
CC  .013 — Enforcement  and  Compliance 

Information  System 
CC  .014 — Personnel  Seciuity/Investigation 

Files/Employee  Applicant  Reference  File 
CC  .015 — Chain  Banking  Organizations 

System 
OC  .016 — Litigation  Information  System 
CC  .221— Registration  Records  for  Municipal 

and  United  States  Government  Securities 

Dealers  (formerly:  Professional 

Qualification  Records  for  Municipal 

Securities  Principals,  Municipal 

Securities  Representatives,  and  U.S. 

Government  Securities  Associated 

Persons) 
CC  .300 — Administrative  Personnel  System 
CC  .310— Financial  System 
CC  .320 — General  Personnel  System 
CC  .500 — Chief  Counsel's  Management 

Information  System 

U.S.  Customs  Service  (CS) 

CS  .001— Acceptable  Level  of  Competence, 
Negative  extermination 

CS  .002— Accident  Reports 

CS  .005 — Accounts  Receivable 

CS  .009 — Acting  Customs  Inspector 
(Excepted) 

CS  .021— Arrest/Seizure/Search  Report  and 
Notice  of  Penalty  File 

CS  .022— Attorney  Case  File 

CS  .030— Bankrupt  Parties-In-Interest 

CS  .031— Bills  Issued  Files 

CS  .032— Biographical  Files  (Headquarters) 

CS  .040— Carrier  File 

CS  .041 — Cartmen  or  Lightermen 

CS  .042— Case  and  Complaint  File 

CS  .043— Case  Files  (Associate  Chief 
Counsel — Gulf  Customs  Management 
Center)  (formerly  Case  Files  (Regional 
Counsel— South  Central  Region)) 

CS  .044— Certificates  of  Clearance 

CS  .045— Qaims  Act  File 
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c; 
cs 

C: 


CE 


.046 — Claims  Case  File 

.050 — Community  Leader  Survey 

.053 — Confidential  Source  Identification 

File 
.054 — Confidential  Statements  of 

Employment  and  Financial  Interests 
d^  .056 — Congressional  and  Public 

Correspondence  File 
.057 — Container  Station  Operator  Files 
C3  .058 — Cooperating  Individual  Files 
^  .061— Court  Case  File 
OS  .064— Credit  Card  File 
C  5  .069 — Customs  Brokers  File 
CS  .077 — Disciplinary  Action,  Grievance  and 

Appeal  Case  Files 
C|$  .078 — Disclosure  of  Information  File 
OS  .081— Dock  Passes 
C3  .083 — Employee  Relations  Case  Files 
03  .096 — Fines,  Penalties  and  Forfeiture 

Control  and  Information  Retrieval 

System 
C]$  .098 — Fines,  Penalties  and  Forfeitures 

Records 
Cj$  .099 — Fines,  Penalties  and  Forfeiture 

Records  (Supplemental  Petitions) 
0$  .100 — Fines,  Penalties  and  Forfeiture 

Record  (Headquarters) 
d^  .105 — Former  Employees 
C  *  'i  .109 — Handicapped  Employee  File 
C  i  1 .122 — Information  Received  File 
C  J ;  .123— Injury  Notice 
Cil  .125 — Intelligence  Log 
C  J 1 .127 — Internal  Affairs  Records  System 
Ci\  .129 — Investigations  Record  System 
C  Ji  .133 — Justice  Department  Case  File 
Ci'>  .136 — All  Liquidated  Damage  Penalty, 

and  Seizure  Cases;  Prior  Violators 
C$  .137 — List  of  Vessel  Agents  Employees 
C21.138 — Litigation  Issue  Files 
q;;  .144— Mail  Protest  File 
(^i  .148 — Military  Personnel  and  Civilian 

Employees'  Claims  Act  File 

151 — Motor  Vehicle  Accident  Reports 

156 — Narcotics  Violator  File 

159 — Notification  of  Personnel 

Management  Division  when  an 

Employee  is  placed  under  investigation 

by  the  Office  of  Internal  Affairs 

162 — Organization  (Customs)  and 

Automated  Position  Management  System 

(COAPMS) 
d^  .163 — Outside  Employment  Requests 
( « !  .165 — Overtime  Earnings 
( :  i  .170— Overtime  Reports 
(-!  .171 — Pacific  Basin  Reporting  Network 
($  .172— Parking  Permits  File 
($  .186— Personnel  Search 
C; » .190— Personnel  Case  File 
(!;  >  .193 — Operating  Personnel  Folder  Files 
( ]i  J  .196 — Preclearance  Costs 
(15 .197 — Private  AircraftA'essel  Inspection 

Reporting  System 
^  .201— Property  File,  Non-Exp>endable 
( : » .206 — Regulatory  Audits  of  Customhouse 

Brokers 
(^  .207 — Reimbursable  Assignment/ 

Workticket  System  (formerly: 

Reimbursable  Assignment  System) 

208 — Restoration  of  Forfeited  Annual 

Leave  Cases 

209 — Resumes  of  Professional  Artists 

211 — Sanction  List 

212 — Search/ Arrest/Seizure  Report        * 
^  .214— Seizure  File 
( :fe  .215— Seizure  Report  File 
Ci  .224 — Suspect  Persons  Index 


Oil 


Cl 


cs  .226 — Television  System 

CS  .227 — Temporary  Importation  Under 

Bond  (TIB)  Defaulter  Control  System 
CS  .232— Tort  Claims  Act  File 
CS  .234— Tort  Claims  Act  File 
■CS  .238 — Training  and  Career  Individual 

Development  Plans 
CS  .239— Training  Records 
CS  .244 — Treasury  Enforcement 

Communications  System 
CS  .249 — Uniform  Allowance-Unit  Record 
CS  .251 — Unscheduled  Overtime  Report 
CS  .252— Valuables  Shipped  Under 

Government  Losses  in  Shipment  Act 
CS  .258 — Violator's  Case  Files 
CS  .260 — Warehouse  Proprietor  Files 
CS  .262 — Warnings  to  Importers  in  Lieu  of 

Penalty 
CS  .268 — Military  Personnel  and  Civilian 

Employees'  Claim  Act  File 
CS  .269 — Accounts  Payable  Voucher  File 
CS  .270 — Background-Record  File  on  Non- 
Customs  Employees 
CS  .271 — Cargo  Security  Record  System 
CS  .272 — Currency  Declaration  File  (Customs 

Form  4790) 
CS  .274 — Importers,  Brokers,  Carriers, 

Individuals  and  Sureties  Master  File 
CS  .278 — Automated  Commercial  System 

(ACS) 
CS  .284 — Personnel  Verification  System 
CS  .285 — Automated  Index  to  Central 

Investigative  Files  (formerly:  Automated 

Index  to  Central  Enforcement  Files) 
Customs  Appendix  A 

Bureau  of  Engraving  and  Printing  (BEP) 

BEP  .002— Personal  Property  Claim  File 

BEP  .004 — Counseling  Records 

BEP  .005 — Compensation  Claims 

BEP  .006— Debt  Files  (Employees) 

BEP  .014 — Employee's  Production  Record 

BEP  .016 — Employee  Suggestions 

BEP  .020 — Industrial  Truck  Licensing 

Records 
BEP  .021— Investigative  Files 
BEP  .027 — Programmable  Access  Security 

System  (PASS) 
BEP  .035— Tort  Claims  (Against  the  United 

States) 
BEP  .038 — Unscheduled  Absence  Record 
BEP  .040 — Freedom  of  Information  and 

Privacy  Act  Requests 
BEP  .041 — Record  of  Discrimination 

Complaints 
BEP  .043 — Parking  Program  Records 
BEP  .044 — Personnel  Security  Files  and 

Indices 
BEP  .045— Mail  Order  Sales  Customer  Files 
BEP  .046 — Automated  Mutilated  Currency 

Tracking  System 

Federal  Law  Enforcement  Training  Center 
(FLETC) 

FLETC  .001— FLETC  Payroll/Personnel 

Records  System 
FLETC  .002— FLETC  Trainee  Records 
FLETC  .004— FLETC  Administrative 

Employee  Records 

Financial  Management  Service  (FMS) 

FMS  .001 — Administrative  Records 
FMS  .002 — Payment  Issue  Records  for 

Regular  Recurring  Benefit  Payments 
FMS  .003 — Claims  and  Inquiry  Records  on 

Treasury  Checks,  and  International 

Claimants 


FMS  .005— FMS  Personnel  Records 
FMS  .007— Payroll  and  Pay  Administration 
FMS  .008 — Personnel  Security  Records 
FMS  .010 — Records  of  Accountable  Officers' 

Authority  with  Treasury 
FMS  .012 — Pre-complaint  CDunseling  and 

Complaint  Activities 
FMS  .013— Gifts  to  the  United  States 
FMS  .014 — Debt  Collection  Operations 

System 
FMS  .016 — Payment  Records  for  Other  Than 

Regular  Recurring  Benefit  Payments 

Internal  Revenue  Service  (IRS) 

IRS  00.001 — Correspondence  Files  and 

Correspondence  Control  Files 
IRS  00.002 — Correspondence  Files/Inquiries 

About  Enforcement  Activities 
IRS  00.003— Customer  Feedback  System 
IRS  10.001— Biographical  Files,  Public 

Affairs 
IRS  10.004— Subject  Files.  Public  Affairs 
IRS  21.001 — Tax  Administration  Resources 

File,  Office  of  Tax  Administration 

Advisory  Services 
IRS  22.003— Annual  Listing  of  Undelivered 

Refund  Checks 
IRS  22.011— File  of  Erroneous  Refunds 
IRS  22.026— Form  1042S  Index  by  Name  of 

Recipient 
IRS  22.027 — Foreign  Information  System 

(FIS) 
IRS  22.032— Individual  Microfilm  Retention 

Register 
IRS  22.034— Individual  Returns  Files, 

Adjustments  and  Miscellaneous 

Documents  Files 
IRS  22.043— Potential  Refund  Litigation  Case 

Files 
IRS  22.044— P.O.W.—M.l.A.  Reference  File 
IRS  22.054 — Subsidiary  Accounting  Files 
IRS  22.059— Unidentified  Remittance  File 
IRS  22.060— Automated  Non-Master  File 

(ANMF)  (formerly  Manual  Accounting 

Replacement  Systems) 
IRS  22.061— Individual  Return  Master  File 

(IRMF)  (formerly  Wage  and  Information 

Returns  Processing  (IRP)  File) 
IRS  24.01 3— Combined  Account  Number 

File,  Taxpayer  Services  (formerly 

Combined  Account  Number  File, 

Returns  Processing) 
IRS  24.029 — Individual  Account  Number  File 

(lANF),  Taxpayer  Services  (formerly 

Individual  Account  Number  (lANF), 

Returns  Processing) 
IRS  24.030— Individual  Master  File  (IMF), 

Taxpayer  Services  (formerly  Individual 

Master  File  (IMF),  Returns  Processing) 
IRS  24.046— Business  Master  File  (BMF), 

Taxpayer  Services  (formerly  Business 

Master  File  (BMF),  Returns  Processing) 
IRS  24.047— Audit  Underreporter  Case  File 

(formerly  IRS  42.029) 
IRS  24.070— Debtor  Master  File  (DMF) 
IRS  26.001 — Acquired  Property  Records 
IRS  26.006— Form  2209,  Courtesy 

Investigations 
IRS  26.008— IRS  and  Treasury  Employee 

Delinquency 
IRS  26.009— Lien  Files  (Open  and  Closed) 
IRS  26.010 — Lists  of  Prospective  Bidders  at 

Internal  Revenue  Sales  of  Seized 

Property 
IRS  26.01 1— Litigation  Case  Files 
IRS  26.012— Offer  in  Compromise  (OIC)  File 
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IRS  26.013— Trust  Fund  Recovery  Cases/One 
Hundred  Percent  Penalty  Cases 
(formerly:  One  Hundred  Percent  Penalty 
Cases] 
IRS  26.014— Record  21,  Record  of  Seizure 

and  Sale  of  Real  Property 
IRS  26.016 — Retiims  Compliance  Programs 

(RCP) 
IRS  26.019 — ^Taxpayer  Delinquent  Accounts 
(TDA)  Files  including  subsystems:  (a) 
Adjustments  and  Payment  Tracers 
Files,(b)  Collateral  Files,  (c)  Seized 
Property  Records,  (d)  Tax  Collection 
Waiver,  Forms  900,  Files,  and  (e) 
Accounts  on  Child  Support  Obligations 
IRS  26.020— Taxpayer  Delinquency 

Investigation  (TDI)  Files 
IRS  26.021— Transferee  Files 
IRS  26.022— Delinquency  Prevention 

Programs 
IRS  30.003— Requests  for  Printed  Tax 

Materials  Including  Lists 
IRS  30.004— Security  Violations 
IRS  34.003 — ^Assignment  and  Accountability 

of  Personal  Property  Files 
IRS  34.005— Parking  Space  Application  and 

Assignment 
IRS  34.007— Record  of  Government  Books  of 

Transportation  Requests 
IRS  34.009— Safety  Program  Files 
IRS  34.012 — Emergency  Preparedness  Cadre 
Assignments  and  Alerting  Rosters  Files 
IRS  34.013— Identification  Media  Files 

System  for  Employees  and  Others  Issued 
IRS  ID 
IRS  34.014 — ^Motor  Vehicle  Registration  and 

Entry  Pass  Files 
IRS  34.016— Security  Clearance  Files 
IRS  34.018— Integrated  Data  Retrieval  System 

(IDRS)  Security  Files 
IRS  36.001 — ^Appeals,  Grievances  and 

Complaints  Records 
IRS  36.002— Employee  Activity  Records 
IRS  36.003— General  Personnel  and  Payroll 

Records 
IRS  36.005— Medical  Records 
IRS  36.008 — Recruiting,  Examining  and 

Placement  Records 
IRS  36.009— Retirement,  Life  Insurance  and 

Health  Benefits  Records  System 
IRS  37.001 — Abandoned  Enrollment 

Applications 
IRS  37.002 — Files  containing  derogatory 
information  about  individuals  whose 
applications  for  enrollment  to  practice 
before  the  IRS  have  been  denied  and 
Applicant  Appeal  Files 
IRS  37.003— Closed  Files  Containing 
Derogatory  Information  About 
Individuals'  Practice  Before  the  Internal 
Revenue  Service  and  Files  of  Attorneys 
and  Certified  Public  Accountants 
Formerly  Enrolled  to  Practice 
IRS  37.004 — Derogatory  Information  (No 

Action) 
IRS  37.005— Present  Suspensions  and 
Disbarments  Resulting  fitim 
Administrative  Proceedings 
IRS  37.006 — General  Correspondence  File 
IRS  37.007— Inventory 
IRS  37.008— Register  of  Docketed  Cases  and 

Applicant  Appeals 
IRS  37.009— Enrolled  Agents  and  Resigned 
Enrolled  Agents  (Action  pursuant  to  31 
CFR,  Section  10.55(b)) 
IRS  37.010— Roster  of  Former  Enrollees 


IRS  37.011 — Present  Suspensions  from 
Practice  Before  the  Internal  Revenue 
Service 
IRS  38.001^-General  Training  Records 
IRS  42.001 — Examination  Administrative 

File 
IRS  42.008 — Audit  Information  Management 

System  (AIMS) 
IRS  42.013— Project  Files  for  the  Uniform 

Application  of  Laws  as  a  Result  of 

Technical  Determinations  and  Court 

Decisions 
IRS  42.014— Internal  Revenue  Service 

Employees"  Returns  Control  Files 
IRS  42.016— Classification/Centralized  Files 

and  Scheduling  Files 
IRS  42.017 — International  Enforcement 

Program  Files 
IRS  42.021 — Compliance  Programs  and 

Projects  Files 
IRS  42.027— Data  on  Taxpayers  Filing  on 

Foreign  Holdings 
IRS  42.030— Discriminant  Function  File 

(DIF) 
IRS  44.001— Appeals  Case  Files 
IRS  44.003— Unified  System  for  Time  and 

Appeals  Records  (Unistar) 
IRS  44.004— Art  Case  File 
IRS  44.005— Expert  Witness  and  Fee 

Appraiser  Files 
IRS  46.002 — Criminal  Investigation 

Management  Information 
IRS  46.003— Confidential  Informants. 

Criminal  Investigation  Division 
IRS  46.004— Controlled  Accounts-Open  and 

Closed 
IRS  46.005— Electronic  Surveillance  File, 

Criminal  Investigation  Division 
IRS  46.009— Centralized  Evaluation  and 

Processing  of  Information  Items  (CEPIIs), 

Evaluation  and  Processing  of  Information 

(EOI),  Criminal  Investigation  Division 

(formerly:  Centralized  Evaluation  and 

Processing  of  Information  Items  (CEPIIs), 

Criminal  Investigation  Division 
IRS  46.011— Illinois  Land  Trust  Files, 

Criminal  Investigation  Division 
IRS  46.015— Relocated  Witnesses,  Criminal 

Investigation  Division 
IRS  46.016— Secret  Service  Details,  Criminal 

Investigation  Division 
IRS  46.022— Treasury  Enforcement 

Communications  System  (TECS), 

Criminal  Investigation  Division 
IRS  46.050 — Automated  Information 

Analysis  System 
IRS  48.001— Disclosure  Records 
IRS  48.008— Defunct  Special  Service  Staff 

File  Being  Retained  Because  of 

Congressional  Directive 
IRS  49.001— Collateral  and  Information 

Requests  System 
IRS  49.002— Tax  Treaty  Information 

Management  System — Competent 

Authority  and  Index  Card — Microfilm 

Retrieval  System 
IRS  49.003— Financial  Statements  File 
IRS  49.007 — Overseas  Compliance  Projects 

System 
IRS  49.008— Taxpayer  Service 

Correspondence  System 
IRS  50.001— Employee  Plans/Exempt 

Organizations  Correspondence  Control 

Records  (Form  5961) 


IRS  50.003-^mployee  Plans/Exempt 
Organizations,  Reports  of  Significant 
Matters  in  Technical  (M-5945) 
IRS  60.001— Assault  and  Threat  Investigation 

Files,  Inspection 
IRS  60.002— Bribery  Investigation  Files. 

Inspection 
IRS  60.003— Conduct  Investigation  Files, 

Inspection 
IRS  60.004— Disclosure  Investigation  Files. 

Inspection 
IRS  60.005 — ^EnroUee  Applicant  Investigation 

Files.  Inspection 
IRS  60.006— Enrollee  Charge  Investigation 

Files.  Inspection 
IRS  60.007— Miscellaneous  Information  File. 

Inspection 
IRS  60.008— Security,  Background,  and 

Character  Investigation  Files,  Inspection 
IRS  60.009 — Special  Inquiry  Investigation 

Files,  Inspection 
IRS  60.010— Tort  Investigation  Files. 

Inspection 
IRS  60.011 — Internal  Security  Management 

Information  System  (ISMIS) 
IRS  70.001 — Individual  Income  Tax  Returns, 

Statistics  of  Income 
IRS  90.001— Chief  Counsel  Criminal  Tax 

Case  Files 
IRS  90.002— Chief  Counsel  Disclosure 

Litigation  Case  Files 
IRS  90.003— Chief  Counsel  General 

Administrative  Systems 
IRS  90.004— Chief  Counsel  General  Legal 

Services  Case  Files 
IRS  90.005— Chief  Counsel  General  Litigation 

Case  Files 
IRS  90.007— Chief  Counsel  Legislation  and 

Regulations  Division.  Employee  Plans 

and  Exempt  Organizations  Division,  and 

Associate  Chief  Counsel  (Technical  and 

International)  Correspondence  and 

Private  Bill  File 
IRS  90.009— Chief  Counsel  Field  Services 

Case  Files 
IRS  90.010— Digest  Room  Files  Containing 

Briefs.  Legal  Opinions,  and  Digests  of 

Documents  Generated  Internally  or  by 

the  Department  of  )ustice  Relating  to  the 

Administration  of  the  Revenue  Laws 
IRS  90.011— Attorney  Recruiting  Files 
IRS  90.013— Legal  Case  Files  of  the  Chief 

Counsel,  Deputy  Chief  Counsel,  and 

Associate  Chief  Counsels  (Litigation), 

(Domestic),  (International),  and 

(Employee  Benefits  and  Exempt 

Organizations) 
IRS  90.015 — Reference  Records  of  the  Library 

in  the  Office  of  Chief  Counsel 
IRS  90.016— Counsel  Automated  Tracking 

System  (CATS)  Records 
IRS  90.017— Correspondence  Control  and 

Records,  Associate  Chief  Counsel 

(Technical  and  International) 
IRS  90.018— Expert  Witness  Library 
IRS  Appendix  A 

United  States  Mint  (Mint) 

Mint  .001 — Cash  Receivable  Accounting 

Information  System 
Mint  .002 — Current  Employee  Security 
<•     Identification  Record 
Mint  .003 — Employee  and  Former  Employee 

Travel  and  Training  Accounting 

Information  System 
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Milit  .004 — Occupational  Safety  and  Health, 
Accident  and  Injury  Records,  and  Claims 
for  Injuries  or  Damage  Compensation 
Records 
MHit  .005 — Employee-Supervisor 

Performance  Evaluation,  Counseling,  and 
Time  and  Attendance  Records 
Mttt  .007 — General  Correspondence 
Mi  It  .008 — Criminal  Investigations  Files 
M|  It  .009 — Mail  order  and  catalogue  sales 
.  system  (MACS),  customer  mailing  list, 
order  processing  record  for  coin  sets, 
medals  and  numismatic  items,  and 
records  of  undelivered  orders,  product 
descriptions,  availability  and  inventory 
(formerly  Numismatic  Coin  Operations 
System  (NUCOS)  Records,  Customer 
Mailing  List,  Order  Processing  Record  for 
Coin  Sets,  Medals  and  Numismatic 
Items,  and  records  of  undelivered  orders) 
Miht  .012 — Grievances.  Union/ Agency 
Negotiated  Grievances,  Adverse 
Performance  Based  Personnel  Actions; 
Discrimination  Complaints;  Third  Party 
Actions 

Bj^eau  of  tbe  Public  Debt  (BPD) 

BPP  .001 — Human  Resources  and 

Administrative  Records  (formerly: 
Personnel  and  Administrative  Records) 

B|^.. 002— United  States  Savings  Type 
Securities 

B|f)  .003— United  States  Securities  (Other 
than  Savings  Type  Securities) 

BtD  -004 — Controlled  Access  Security 
System 

Eft)  .005 — Employee  Assistance  Records 

Bfp  .006 — Health  Services  Program  Records 

Btp  .007— Gifts  to  Reduce  the  Public  Debt 

Ultited  States  Secret  Service  (USSS) 

.001 — Administrative  Information 
System 
iSS  .002 — Chief  Counsel  Record  System 
^SS  .003 — Criminal  Investigation 
Information  System 

.004 — Financial  Management 
Information  System 
SS  .005 — Freedom  of  Information  Request 
System 

.006 — Non-Criminal  Investigation 
Information  System 
.007 — Protection  Information  System 
SS  .008 — Public  Affairs  Record  System 
USSS  .009 — Training  Information  System 
Ul^SS  Appendix  A 

Office  of  Thrift  Supervision  (GTS) 

QTS  .001— ConRdential  Individual 
Information  System 
S  .002 — Correspondence/Correspondence 
Tracking 
S  .003 — Consumer  Complaint 
S  .004 — Criminal  Referral  Database 
S  .005 — ^Employee  Counseling  Service 
Gf]  S  .006— Employee  Locator  File 
01  S  .007— Employee  Parking 
G1  S  .008 — Employee  Training  Database 
GTS  .010— Inquiry/Request  Control 
C:  S  .011— Positions/Budget 
C'  S  .012— Payroll/Personnel  Systems  & 

Payroll  Records 
Cf^S  .013 — Personnel  Security  and 
Suitability  Program 


Systems  Covered  by  This  Notice 

This  notice  covers  all  systems  of 
records  adopted  up  to  September  30, 
1998. 

Departmental  Offices 

TREASURY/DO  .002 

SYSTEM  name: 

Treasury  Integrated  Management 
Information  Systems  (TIMIS) — 
Treasury/DO. 

SYSTEM  LOCATION: 

The  system  management  staff  of 
TIMIS  is  located  at  740  15th  Street  NW. 
Suite  400.  Washington,  DC  20005.  The 
TIMIS  processing  site  is  located  at  the 
United  States  Department  of  Agriculture 
National  Finance  Center,  13800  Old 
Gentilly  Road,  New  Orleans,  LA  70129. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  historical  payroll/ 
personnel  data  of  employees  of  all 
Treasury  bureaus  and  organizations, 
except  the  Office  of  Thrift  Supervision 
(OTS). 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Information  contained  in  the  records 
of  the  TIMIS  system  include  such  data 
as:  (1)  Employee  identification  and 
status  data  such  as  name,  social  security 
number,  date  of  birth,  sex,  race  and 
national  origin  designator,  awards 
received,  suggestions,  work  schedule, 
type  of  appointment,  education,  training 
coiuses  attended,  veterans  preference, 
and  military  service.  (2)  Employment 
data  such  as  service  computation  for 
leave,  date  probationary  period  began, 
date  of  performance  rating,  and  date  of 
within-grade  increases.  (3)  Position  and 
pay  data  such  as  position  identification 
niunber.  pay  plan.  step,  salary  and  pay 
basis,  occupational  series,  organization 
location,  and  accounting  classification 
codes.  (4)  PayroH  data  f^uch  as  earnings 
(overtime  and  night  differential), 
deductions  (Federal,  state  and  local 
taxes,  bonds  and  allotments],  and  time 
and  attendance  data.  (5)  Employee 
retirement  and  Thrift  Savings  Plan  data. 
(6)  Tables  of  data  for  editing,  reporting 
and  processing  personnel  and  pay 
actions.  These  include  nature  of  action 
codes,  civil  service  authority  codes, 
standard  remarks,  signature  block  table, 
position  title  table,  financial 
organization  table,  and  salary  tables. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

The  Office  of  Personnel  Management 
Manual,  50  U.S.C.  App.  1705-1707;  31 
U.S.C.  and  Departmental  Circular  145 
and  830.  The  Department  of  the 
Treasury  Fiscal  Requirements  Manual;  5 


U.S.C.  301;  FPM  Letter  298-10,  Office  of 
Personnel  Management;  Federal 
Personnel  Manual  (Chapter  713 
Subchapter  3A). 

PURPOSE(S): 

The  purposes  of  the  system  include, 
but  are  not  limited  to:  (1)  Maintaining 
current  and  historical  payroll  records 
which  are  used  to  compute  and  audit 
pay  entitlement;  to  record  history  of  pay 
transactions;  to  record  deductions,  leave 
accrued  and  taken,  bonds  due  and 
issued,  taxes  paid;  maintaining  and 
distributing  Leave  and  Earnings 
statements;  commence  and  terminate 
allotments;  answer  inquiries  and 
process  claims,  and  (2)  maintaining 
ciurent  and  historical  personnel  records 
and  preparing  individual  administrative 
transactions  relating  to  education  and 
training,  classification;  assignment; 
career  development;  evaluation; 
promotion,  compensation,  separation 
and  retirement;  making  decisions  on  the 
rights,  benefits,  entitlements  and  the 
utilization  of  individuals;  providing  a 
data  soim:e  for  the  production  of 
reports,  statistical  surveys,  rosters, 
documentation,  and  studies  required  for 
the  orderly  personnel  administration 
within  Treasury. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTBi,  MCLUOINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used  to:  (1) 
Furnish  data  to  the  Department  of 
Agriculture.  National  Finance  Center 
(which  provides  payroll/personnel 
processing  services  for  TIMIS  under  a 
cross-servicing  agreement)  affecting  the 
conversion  of  Treasury  employee 
payroll  and  personnel  processing 
services  to  TIMIS;  the  issuance  of 
paychecks  to  employees  and 
distribution  of  wages;  and  the 
distribution  of  allotments  and 
deductions  to  financial  and  other 
institutions,  some  through  electronic 
funds  transfer;  (2)  furnish  the  Internal 
Revenue  Service  and  other  jurisdictions 
which  are  authorized  to  tax  the 
employee's  compensation  with  wage 
and  tax  information  in  accordance  with 
a  withholding  agreement  with  the 
Department  of  the  Treasury  pursuant  to 
5  U.S.C.  5516.  5217.  and  5520.  for  the 
purpose  of  furnishing  employees  with 
Forms  W-2  which  report  such  tax 
distributions;  (3)  provide  records  to  the 
Office  of  Personnel  Management,  Merit 
Systems  Protection  Board,  Equal 
Employment  Opportunity  Commission, 
and  General  Accounting  Office  for  the 
purpose  of  properly  administering 
Federal  personnel  systems  or  other 
agencies'  systems  in  accordance  with 
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applicable  laws,  Executive  Orders,  and 
regulations;  (4)  furnish  another  Federal 
agency  information  to  effect  interagency 
salary  or  administrative  offset,  except 
that  addresses  obtained  from  the 
Internal  Revenue  Service  shall  not  be 
disclosed  to  other  agencies;  to  furnish  a 
consumer  reporting  agency  information 
to  obtain  commercial  credit  reports;  and 
to  furnish  a  debt  collection  agency 
information  for  debt  collection  services. 
Current  mailing  addresses  acquired 
from  the  Internal  Revenue  Service  are 
routinely  released  to  consumer 
reporting  agencies  to  obtain  credit 
reports  and  to  debt  collection  agencies 
for  collection  services;  (5)  disclose 
information  to  a  Federal,  state,  local  or 
foreign  agency  maintaining  civil, 
criminal  or  other  relevant  enforcement 
information  or  other  pertinent 
information  which  has  requested 
information  relevant  to  or  necessary  to 
the  requesting  agency's  hiring  or 
retention  of  an  individual,  or  issuance 
of  a  security  clearance,  license,  contract, 
grant,  or  other  beneHt;  (6)  disclose 
information  to  a  court,  magistrate,  or 
administrative  tribunal  in  the  course  of 
presenting  evidence,  including 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation  or  settlement 
negotiations  in  response  to  a  subpoena 
where  relevant  or  potentially  relevant  to 
a  proceeding,  or  in  connection  writh 
criminal  law  proceedings;  (7)  disclose 
information  to  foreign  governments  in 
accordance  with  formal  or  informal 
international  agreements;  (8)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (9)  provide  information 
to  the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relates  to  civil  and  criminal 
proceedings;  (10)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pratinent  to  the 
investigation;  (11)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114;  (12)  provide  wage 
and  separation  information  to  another 
agency,  such  as  the  Department  of  Labor 
or  Social  Security  Administration,  as 
required  by  law  for  payroll  purposes; 
(13)  provide  information  to  a  Federal, 
state,  or  local  agency  so  that  the  agency 
may  adjudicate  an  individual's 
eligibility  for  a  benefit,  such  as  a  state 
employment  compensation  board, 
housing  administration  agency  and 
Social  Security  Administration;  (14) 
disclose  pertinent  information  to 


appropriate  Federal,  state,  local  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violation  of,  or  for  implementing  a 
statute,  regulation,  order,  or  license, 
where  the  disclosing  agency  becomes 
aware  of  an  indication  of  a  violation  or 
potential  violation  of  civil,  or  criminal 
law  or  regulation;  (15)  disclose 
information  about  particular  Treasury 
employees  to  requesting  agencies  or 
non-Federal  entities  under  approved 
computer  matching  efforts,  limited  to 
only  those  data  elements  considered 
relevant  to  making  a  determination  of 
eligibility  imder  particular  benefit 
programs  administered  by  those 
agencies  or  entities  or  by  the 
Department  of  the  Treasury  or  any 
constituent  imit  of  the  Department,  to 
improve  program  integrity,  and  to 
collect  debts  and  other  monies  owed 
under  those  programs  (i.e.,  matching  for 
delinquent  loans  or  other  indebtedness 
to  the  government);(  16)  disclose  to  the 
Office  of  Child  Support  Enforcement, 
Administration  for  Children  and 
Families,  Department  of  Health  and 
Human  Services,  the  names,  social 
security  nimibers,  home  addresses, 
dates  of  birth,  dates  of  hire,  quarterly 
earnings,  employer  identifying 
information,  and  State  of  hire  of 
employees,  for  the  purposes  of  locating 
individuals  to  establish  paternity, 
establishing  and  modifying  orders  of 
child  support,  identifying  sources  of 
income,  and  for  other  child  support 
enforcement  activities  as  required  by  the 
Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act 
(Welfare  Reform  Law,  Pub.  L.  104-193). 

nSCLOSURE  TO  CONSUMER  REPOFtTING 
AGENaES: 

Disclosures  may  be  made  pursuant  to 
5  U.S.C.  552a(b)(12)  and  section  3  of  the 
Debt  Collection  Act  of  1982;  debt 
information  concerning  a  government 
claim  against  an  individual  is  also 
furnished,  in  accordance  with  5  U.S.C. 
552a(b)(12)  and  section  3  of  the  Debt 
Collection  Act  of  1982  (Pub.  L.  97-365), 
to  consumer  reporting  agencies  to 
encourage  repayment  of  an  overdue 
debt.  Disclosures  may  be  made  to  a 
consumer  reporting  agency  as  defined  in 
the  Fair  Credit  Reporting  Act,  15  U.S.C. 
1681a(f)  or  the  Federal  Claims 
Collection  Act  of  1966,  31  U.S.C. 
701(a)(3). 

POLKIES  AND  PRACTICES  FOR  STORING, 
RETREWIQ,  ACCESSMQ,  RETAINING,  AND 
DISPOSmG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Magnetic  media,  microfiche,  and  hard 
copy.  Disbursement  records  are  stored  at 
the  Federal  Records  Center. 


retrievability: 

Records  are  retrieved  generally  by 
social  security  number,  position 
identification  number  within  a  bureau 
and  region,  or  employee  name. 
Secondary  identifiers  are  used  to  assure 
accuracy  of  data  accessed,  such  as 
master  record  number  or  date  of  birth. 

SAFEGUARDS: 

Entrance  to  data  centers  and  support 
organization  offices  are  restricted  to 
those  employees  whose  work  requires 
them  to  be  there  for  the  system  to 
operate.  Identification  (ID)  cards  are 
verified  to  ensure  that  only  authorized 
personnel  are  present.  Disclosure  of 
information  through  remote  terminals  is 
restricted  through  the  use  of  passwords 
and  sign-on  protocols  which  are 
periocUcally  changed.  Reports  produced 
from  the  remote  printers  are  in  the 
custody  of  personnel  and  financial 
management  officers  and  are  subject  to 
the  same  privacy  controls  as  other 
documents  of  like  sensitivity. 

RETENTION  AND  DSPOSAL: 

The  current  payroll  and  personnel 
system  and  the  Treasury  Integrated 
Management  Information  Systems 
(TIMIS)  master  files  are  kept  on 
magnetic  media.  Information  rendered 
to  hard  copy  in  the  form  of  reports  and 
payroll  information  documentation  is 
also  retained  in  automated  magnetic 
format.  Employee  records  are  retained 
in  automated  form  for  as  long  as  the 
employee  is  active  on  the  system 
(separated  employee  records  are 
maintained  in  an  "inactive"  status). 
Files  are  purged  in  accordance  with 
Treasury  Directives  Manual  TD  25-02, 
"Records  Disposition  Management 
Program." 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Treasury  Integrated 
Management  Information  Systems 
(System  Manager  for  TIMIS),  740  15th 
Street  NW,  Suite  400,  Washington.  DC 
20005. 

ttOTIFICATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  identified  in  this  system,  or  to 
gain  access  to  records  maintained  in  the 
system,  must  submit  a  written  request 
containing  the  following  elements:  (1) 
Identification  of  the  record  system;  (2) 
identification  of  the  category  and  types 
of  records  sought;  and  (3)  at  least  two 
items  of  secondary  identification  (e.g. 
employee  name  and  date  of  birth, 
employee  identification  number,  date  of 
employment  or  similar  information). 
The  individual's  identity  must  be 
verified  by  one  other  identifier,  such  as 
a  photocopy  of  a  driver's  license  or 
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ott  ( ir  offlcial  document  beaFing  the 
individual's  signature.  Alternatively,  a 
notarized  statement  may  be  provided. 
Adaress  inquiries  to  Assistant  Director, 
Disclosure  Services,  Department  of  the 
Treisury,  1500  Pennsylvania  Avenue, 
Nm  Room  1054-MT,  Washington,  DC 
20220. 

REC6RD  ACCESS  PROCEDURES: 
! !  56  "Notification  procedure"  above. 

COMTESTING  RECORD  PROCEDURES: 

"Notification  procedure"  above. 


RECORD  SOURCE  CATEGORIES: 

The  information  contained  in  these 
reddrds  is  provided  by  or  verified  by  the 
subject  of  the  record,  supervisors,  and 
non-Federal  sources  such  as  private 
en^ployers. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
TRBASURY/DO  .004 
SY^EM  NAME: 

personnel  Security  System — 
Triksury/DO. 

SYStEM  LOCATION: 

For  individuals  in  category  (a).  Room 
32ip  Treasury  Annex,  1500 
Pephsylvania  Avenue,  NW., 
W^ihington,  DC  20220.  For  individuals 
in  category  (b).  Room  3020  Treasury 
Annex,  1500  Pennsylvania  Avenue, 
N\^,  Washington,  DC  20220. 

CATEGORIES  OF  INDiVIOUALS  COVERED  BY  THE 

iai)  Current  and  former  senior  officials 
of  the  Department  and  Treasury 
bureaus,  and  those  within  the 
Department  who  are  involved  in 
Personnel  Security  matters.  Cb)  Current 
anpl  former  government  employees  or 
applicants  occupying  or  applying  for 
seitsitive  positions  in  the  Department. 

CATtQORIES  OF  RECORDS  IN  THE  SYSTEM: 

p)  Background  investigations,  (2)  FBI 
and  other  agency  name  checks,  and  (3) 
investigative  information  relating  to 
pet$onnel  investigations  conducted  by 
the  Department  of  the  Treasury  and 
other  Federal  agencies  and  departments 
bn'preplacement  and  postplacement 
ba^s  to  make  suitability  and 
employability  determinations  and  for 
grajdting  security  clearances.  Card 
records  comprised  of  Notice  of 
Per$onnel  Security  Investigation  (TD  F 
67i-32.2)  or  similar,  previously  used 
card  indexes,  and  an  automated  data 
sy;  ijem  reflecting  identification  data  on 
ap  ]|licants,  incumbents  and  former 
enr  bloyees.  and  record  type  of  E.O. 
10450  investigations  and  degree  and 
da  II  of  security  clearance,  if  any,  as  well 
as  status  of  investigations. 


AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

E.O.  10450,  Sections  2  and  3,  E.O. 
12958,  and  E.O.  12368. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used  to  disclose 
information  to  departmental  officials  or 
other  Federal  agencies  relevant  to,  or 
necessary  for,  making  suitability  or 
employability  retention  or  security 
clearance  determinations. 

policies  and  practices  for  storing, 
retrieving,  accessing,  retaimnq,  and 
disposmq  of  records  in  the  system: 

storage: 

File  folders,  index  cards,  and 
magnetic  media. 

retrievability: 
Records  are  retrieved  by  name. 

safeguards: 

Records  are  stored  in  locked  metal 
containers  and  in  locked  rooms.  They 
are  limited  to  officials  who  have  a  need 
to  know  in  the  performance  of  their 
official  duties. 

retention  and  disposal: 

Active  files  are  retained  during 
incumbent  tenure  and  are  subject  to 
update  personnel  investigation.  Files  of 
employees  who  effect  intra-agency 
transfers  (between  Treasury  bureaus)  are 
automatically  transferred  to  the  gaining 
bureaus.  When  an  employee  transfers  to 
another  government  agency  or  leaves 
the  Federal  government,  files  are 
retained,  separate  fi'om  the  active  files, 
for  no  more  than  five  years.  Background 
investigations  completed  by  OPM  may 
be  returned  to  that  agency  or  destroyed. 
Card  indexes  are  periodically  updated 
to  reflect  changes  and  maintained  as 
long  as  needed.  \ 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director  of  Security,  Room  3210 
Treasury  Annex,  1500  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20220. 

notification  procedure: 

Individuals  wishing  to  be  informed  if 
they  are  named  in  this  system  or  gain 
access  to  records  maintained  in  the 
system  must  submit  a  written,  signed 
request  containing  the  following 
elements:  (1)  Identify  the  record  system; 
(2)  identify  the  category  and  type  of 
records  sought;  and  (3)  provide  at  least 
two  items  of  secondary  identification 
(date  of  birth,  employee  identification 
number,  dates  of  employment,  or 
similar  information).  Address  inquiries 
to  Assistant  Director,  Disclosure 
Services  (see  "Record  access 
procedures"  below). 


RECORD  ACCESS  PROCEDURES: 

Assistant  Director,  Disclosure 
Services,  Department  of  the  Treasury, 
Room  1054  MT,  1500  Pennsylvania 
Avenue,  NW.  Washington,  DC  20220. 

CONTESTING  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

The  information  provided  or  verified 
by  applicants  or  employees  whose  files 
are  on  record  as  authorized  by  those 
concerned,  information  obtained  from 
current  and  former  employers,  co- 
workers, neighbors,  acquaintances, 
educational  records  and  instructors,  and 
police  and  credit  record  checks. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a(c)(3),  (d),  (e)(1),  (e)(4)(G),  through 
(e)(4)(I),  and  (f)  of  the  Privacy  Act 
pursuant  to  5  U.S.C.  552a(k){5). 

TREASURY/DO  .005 

SYSTEM  NAME: 

Grievance  Records — Treasury/DO. 

SYSTEM  LOCATION: 

These  records  are  located  in 
personnel  or  designated  offices  in  the 
bureaus  in  which  the  grievances  were 
filed. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  or  former  Federal  employees 
who  have  submitted  grievances  with 
their  bureaus  in  accordance  with  part 
771  of  the  Office  of  Personnel 
Management's  (OPM)  regulations  (5  CFR 
part  771),  the  Treasury  Employee 
Grievance  System  (TPM  Chapter  771), 
or  a  negotiated  procedure. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  contains  records  relating 
to  grievances  filed  by  Treasury 
employees  under  part  771  of  the  OPM's 
regulations.  These  case  files  contain  all 
documents  related  to  the  grievance 
including  statements  of  witnesses, 
reports  of  interviews  and  hearings, 
examiner's  findings  and 
recommendations,  a  copy  of  the  original 
and  final  decision,  and  related 
correspondence  and  exhibits.  This 
system  includes  files  and  records  of 
internal  grievance  and  arbitration 
systems  that  bureaus  and/or  the 
IJiepartment  may  establish  through 
negotiations  with  recognized  labor 
organizations. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  1302.  3301,  3302;  E.O.  10577; 
3  CFR  1954-1958  Comp.,  p.  218;  E.O. 
10987;  3  CFR  1959-1963  Comp.,  p.  519; 


69722 


Federal  Register/ Vol.  63.  No.  242 /Thursday,  December  17.  1998/Notices 


agency  employees,  for  personal  relief  in 
a  matter  of  concern  or  dissatisfaction 
which  is  subject  to  the  control  of  agency 
management. 

ROUTME  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUOING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used:  (1)  To 
disclose  pertinent  information  to  the 
appropriate  Federal,  state,  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order, 
where  the  disclosing  agency  becomes 
aware  of  an  indication  of  a  violation  or 
potential  violation  of  civil  or  criminal 
law  or  regulation;  (2)  to  disclose 
information  to  any  source  from  which 
additional  information  is  requested  in 
the  course  of  processing  in  a  grievance, 
to  the  extent  necessary  to  identify  the 
individual,  inform  the  source  of  the 
purpose(s)  of  the  request,  and  identify 
the  type  of  information  requested:  (3)  to 
disclose  information  to  a  Federal 
agency,  in  response  to  its  request,  in 
coimection  with  the  hiring  or  retention 
of  an  individual,  the  issuance  of  a 
security  clearance,  the  conducting  of  a 
security  or  suitability  investigation  of  an 
individual,  the  classifying  of  jobs,  the 
letting  of  a  contract,  or  the  issuance  of 
a  Ucense.  grant,  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
requesting  the  agency's  decision  on  the 
matter;  (4)  to  provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(5)  t(f  disclose  information  to  another 
Federal  agency  or  to  a  court  when  the 
Government  is  party  to  a  judicial 
proceeding  before  the  court;  (6)  by  the 
National  Archives  and  Records 
Administration  in  records  management 
inspections  conducted  under  authority 
of  44  U.S.C.  2904  and  2908;  (7)  by  the 
bureau  maintaining  the  records  of  the 
Department  in  the  production  of 
summary  descriptive  statistics  and 
analytical  studies  in  support  of  the 
function  for  which  the  records  are 
collected  and  maintained,  or  for  related 
work  force  studies.  While  published 
statistics  and  studies  do  not  contain 
individual  identifiers,  in  some  instances 
the  selection  of  elements  of  data 
included  in  the  study  may  be  structured 
in  such  a  way  as  to  make  the  data 
individually  identifiable  by  inference; 
(8)  to  disclose  information  to  officials  of 
the  Merit  Systems  Protection  Board, 
including  the  Office  of  the  Special 
Counsel,  die  Federal  Labor  Relations 
Authority  and  its  General  Coimsel,  the 
Equal  Employment  Opportimity 


Commission,  or  the  Office  of  Personnel 
Management  when  requested  in 
performance  of  their  authorized  duties; 
(9)  to  disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
Counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation  or  settlement 
negotiations  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings;  (10)  to  provide  information 
to  officials  of  labor  organizations 
reorganized  under  the  Civil  Service 
Reform  Act  when  relevant  and 
necessary  to  their  duties  of  exclusive 
representation  concerning  personnel 
poUcies,  practices,  and  matters  affecting 
work  conditions. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEWilG,  ACCESSING,  RETAINING,  AND 
OISPOSINQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders. 

retrievabhjty: 

By  the  names  of  the  individuals  on 
whom  they  are  maintained. 

SAFEGUARDS: 

Lockable  metal  filing  cabinets  to 
which  only  authorized  personnel  have 
access. 

RETENTION  AND  DISPOSAL: 

Disposed  of  3  years  after  closing  of  the 
case.  Grievances  filed  against 
disciplinary  adverse  actions  are  retained 
by  the  United  States  Secret  Service  for 
4  years.  Disposal  is  by  shredding  or 
burning. 

SYSTEM  MANAQER(S)  AND  ADDRESSES: 

ATF  (Alcohol,  Tobacco  and  Firearms), 
Chief,  Personnel  Division,  650 
Massachusetts  Ave.,  NW.,  Washington. 
DC  20226. 

Customs 

Director,  Office  of  Human  Resources, 
Ronald  Reagan  Building.  Room  2.4A, 
1300  Pennsylvania  Avenue.  NW, 
Washington.  DC  20229 

E&P  (Engraving  and  Printing),  Chief, 
Office  of  Industrial  Relations,  14th  & 
C  Streets,  SW.,  Room  202-13A,  E&P 
Armex,  Washington,  DC  20228 

FLETC  (Federal  Law  Enforcement 
Training  Center),  Personnel  Officer, 
Building  94,  Room  lF-14,  Glynco,  GA 
31524. 

FMS  (Financial  Management  Service), 
Director,  Personnel  Management 
Division,  Prince  George  Metro  Center 
n,  3700  East  West  Hwy,  Room  115-F, 
Hyattesville,  MD  20782 

IRS  (Internal  Revenue  Service),  Director, 
Human  Resources  Division,  1111 


Constitution  Avenue,  NW,  Room  1408 

IR,  Washington,  DC  20224 
DO  (Departmental  Offices),  Chief, 

Personnel  Resources,  Room  1316  MT, 

1500  Pennsylvania  Ave.,  NW., 

Washington,  DC  20220 
PD  (Public  Debt),  Director,  Personnel 

Management  Division,  300  13th 

Street,  SW.,  Room  446-4,  E&P  Annex. 

Washington,  DC  20239. 
SS  (Secret  Service),  Chief,  Personnel 

Division,  1800  G  Street,  NW,  Room 

901,  Washington  DC  20223 

Mint 

Assistant  Director  for  Human  Resources, 

633  3rd  Street,  NW,  Room  147, 

Washington,  DC  20004 
OCC  (Office  of  Comptroller  of  the 

Currency),  Director,  Human 

Resources.  250  E  Street,  SW, 

Washington.  DC  20219 
OTS  (Office  of  Thrift  Supervision), 

Manager,  Human  Resources  Branch. 

2nd  Floor.  1700  G  Street.  NW, 

Washington,  DC  20552 

Records  pertaining  to  administrative 
grievances  filed  at  the  Departmental 
level:  Director,  Office  of  Personnel 
PoUcy,  Room  4150-Annex. 
Pennsylvania  Ave.  at  Madison  Place, 
NW,  Washington.  DC  20220. 

NOmCATION  procbhjre: 

It  is  required  that  individuals 
submitting  grievances  be  provided  a 
copy  of  the  record  imder  the  grievance 
process.  They  may,  however,  contact  the 
agency  persoimel  or  designated  office 
where  the  action  was  processed, 
regarding  the  existence  of  such  records 
on  them.  They  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified:  (1)  Name, 
(2)  date  of  birth,  (3)  approximate  date  of 
closing  of  the  case  and  kind  of  action 
taken,  (4)  organizational  component 
involved. 

RECORD  ACCESS  PROCEDURES: 

It  is  required  that  individuals 
submitting  grievances  be  provided  a 
copy  of  the  record  under  the  grievance 
process.  However,  after  the  action  has 
been  closed,  an  individual  may  request 
access  to  the  official  copy  of  the 
grievance  file  by  contacting  the  bureau 
personnel  or  designated  office  where  the 
action  was  processed.  Individuals  must 
provide  the  following  information  for 
their  records  to  be  located  and 
identified:  (1)  Name,  (2)  date  of  birth,  (3) 
approximate  date  of  closing  of  the  case 
and  kind  of  action  taken,  (4) 
organizational  component  involved. 

CONTESTING  RECORD  PROCEDURES: 

Review  of  requests  from  individuals 
seeking  amendment  of  their  records 
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w  I  ich  have  been  the  subject  of  a 
ji  licial  or  quasi-judicial  action  will  be 
limited  in  scope.  Review  of  amendment 
requests  of  these  records  will  be 
restricted  to  determining  if  the  record 
aCpurately  documents  the  action  of  the 
agency  ruling  on  the  case,  and  will  not 
include  a  review  of  the  merits  of  the 
action,  determination,  or  finding. 
Ihjdividuals  wishing  to  request 
aitiendment  to  their  records  to  correct 
factual  errors  should  contact  the  bureau 
p^rsoimel  or  designated  office  where  the 
^evance  was  processed.  Individuals 
rtibst  huTiish  the  following  information 
far  their  records  to  be  located  and 
identified:  (1)  name,  (2)  date  of  birth,  (3) 
4^proximate  date  of  closing  of  the  case 
aiid  kind  of  action  taken.  (4) 
organizational  component  involved. 

MtCORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
id  provided:  (1)  By  the  individual  on 
whom  the  record  is  maintained,  (2)  by 
testimony  of  witnesses,  (3)  by  agency 
o  "ficials.  (4)  fi^om  related 
i:  )rrespondence  fi-om  organizations  or 
]  arsons. 

^jcEMPnONS  CLAIMEO  FOR  THE  SYSTEM: 

None. 


TREASURY/DO  .007 
SJVSTEM  name: 

General  Correspondence  Files — 
'reasury/DO. 

System  location: 

Departmental  Offices.  Department  of 
t  le  Treasury,  1500  Pennsylvania  Ave., 
1 IW.  Washington.  DC  20220. 
( k>mponents  of  this  record  system  are  in 

le  following  offices  within  the 

epartmental  Offices: 

Office  of  Foreign  Assets  Control 

Office  of  Tax  Policy 

Office  of  the  Assistant  Secretary  for 
ntemational  Affairs 

Office  of  the  Executive  Secretariat 

Office  of  Public  Correspondence 

Office  of  Legislative  Affairs 

categories  of  mmviouals  covered  by  the 
IVSTEM: 

Members  of  Congress.  U.S.  Foreign 
Service  officials,  officials  and 
nnployees  of  the  Treasury  Department, 
jfficials  of  municipalities  and  state 
jovenunents,  and  the  general  public, 
breign  nationals,  members  of  the  news 
nedia,  businesses,  officials  and 
employees  of  other  Federal  Departments 
and  agencies. 

CATEOOmES  OF  RECORDS  IN  THE  SYSTEM: 

Incoming  correspondence  and  replies 
pertaining  to  the  mission,  function,  and 
operation  of  the  Department,  tasking 


sheets,  and  internal  Treasury 
memorandum. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301. 

PURPOSE(S): 

The  manual  systems  and/or  electronic 
databases  (e.g.,  Treasury  Automated 
Document  System  (TADS))  used  by  the 
system  managers  are  to  manage  the  high 
volume  of  correspondence  received  by 
the  Departmental  Offices  and  to 
acciuately  respond  to  inquiries, 
suggestions,  views  and  concerns 
expressed  by  the  writers  of  the 
correspondence.  It  also  provides  the 
Secretary  of  the  Treasury  with 
sentiments'and  statistics  on  various 
topics  and  issues  of  interest  to  the 
Department. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM  mCLUOmO  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used  to:  (1) 
Provide  information  to  a  congressional 
office  in  response  to  an  inquiry  made  at 
the  request  of  the  individual  to  whom 
the  record  pertains;  (2)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (3)  provide  information  to 
imions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114;  (4)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation;  (5) 
provide  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license;  (6) 
provide  information  to  a  court, 
magistrate,  or  administrative  tribimal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations  or  in  connection  with 
criminal  law  proceedings. 

POUaES  AND  PRACTICES  FOR  STORMG, 
RETRIEVING.  ACCE8SMQ,  RETANMNG  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  records,  file  folders  and 
magnetic  media. 

RETRIEVABIUTY: 

By  name  of  individual  or  letter 
number,  address,  assignment  control 
number,  or  organizational  relationship. 


SAFEGUARDS: 

Access  is  limited  to  authorized 
personnel  with  a  direct  need  to  know. 
Rooms  containing  the  records  are  locked 
after  business  hours.  Some  folders  are 
stored  in  locked  file  cabinets  in  areas  of 
limited  accessibility  except  to 
employees.  Others  are  stored  in 
electronically  secured  areas  and  vaults. 
Access  to  electronic  records  is  by 
password. 

RETENTION  AND  DISPOSAL: 

Some  records  are  maintained  for  three 
years,  then  destroyed  by  burning.  Other 
records  are  updated  periodically  and 
maintained  as  long  as  needed.  Some 
electronic  records  are  periodically 
updated  and  maintained  for  tv  o  years 
after  date  of  response;  hard  copies  of 
those  records  are  disposed  of  after  three 
months  in  accordance  with  the  NARA 
schedule.  Paper  records  of  the  Office  of 
the  Executive  Secretary  are  stored 
indefinitely  at  the  Federal  Records 
Center. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Director.  Office  of  Foreign  Assets 
Control,  U.S.  Treasury  Department, 
Room  2233,  Treasury  Annex,  1500 
Pennsylvania  Ave.,  NW,  Washington, 

DC  20220. 

Freedom  of  Information  Act  Officer, 
Office  of  Tax  Policy.  U.S.  Treasury 
Department,  Room  1041-MT.  1500 
Pennsylvania  Ave.,  NW,  Washington, 
DC  20220 

Director,  OASIA  Secretariat,  U.S. 
Treasury  Department,  Room  5422-MT, 
1500  Peimsylvania  Ave.,  NW. 
Washington.  DC  20220 

Office  of  the  Executive  Secretariat, 
U.S.  Treasury  Department,  Room  3419- 
MT,  Washington,  DC  20220 

Dir«ctor.  Office  of  Public 
Correspondence.  U.S.  Treasury 
Department,  Room  2124-MT, 
Washington,  DC  20220 

Director,  Office  of  Legislative  Affairs, 
U.S.  Treasury  Department,  Room  3132- 
MT.  Washington.  DC  20220 

NOrVKATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  of 
records,  or  to  gain  access  to  records 
maintained  in  this  system  may  inquire 
in  accordance  with  instructions 
appearing  at  31  CFR  part  1,  subpart  C, 
appendix  A.  Individuals  must  submit  a 
written  request  containing  the  following 
elements:  (1)  Identify  the  record  system; 
(2)  identify  the  category  and  type  of 
records  sought;  and  (3)  provide  at  least 
two  items  of  secondary  identification 
(date  of  birth,  employee  identification 
number,  dates  of  employment  or  similar 
information).  Address  inquiries  to 
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Assistant  Director,  Disclosure  Services 
(see  "Record  access  procedures"  below). 

Record  Access  Procedures:  Assistant 
Director,  Disclosure  Services, 
Department  of  the  Treasury,  Room 
1054-MT,  1500  Pennsylvania  Ave.,  NW, 
Washington,  DC  20220. 

CONTESTING  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

Members  of  Congress  or  other 
individuals  who  have  corresponded 
with  the  Departmental  Offices,  other 
governmental  agencies  (Federal,  state 
and  local),  foreign  individuals  and 
official  sources. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 
None. 
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TREASURY/DO  .010 
SYSTEM  name: 

Office  of  Domestic  Finance,  Actuarial 
Valuation  System— Treasury/DO. 

SYSTEM  location: 

Departmental  Offices,  Office  of 
Government  Financing,  Office  of  the 
Government  Actuary,  1500 
Pennsylvania  Avenue.  NW,  Washington 
DC  20220.  ' 

categories  of  INDIViOUALS  COVERED  BY  THE 
SYSTEM: 

Participants  and  beneficiaries  of  the 
Foreign  Service  Retirement  and 
Disability  System  and  the  Foreign 
Service  Pension  System.  Covered 
employees  Are  located  in  the  following 
agencies:  Department  of  State, 
Department  of  Agriculture,  United 
States  Information  Agency,  Agency  for 
International  Development,  Peace 
Corps,  and  the  Department  of 
Commerce. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  in  the  system  is  as 
follows:  Active  Records:  Name;  social 
security  number;  salary;  category-grade; 
year  of  entry  into  system;  service 
computation  date;  year  of  birth;  year  of 
resignation  or  year  of  death,  and  refund 
if  any;  indication  of  LWOP  status  (if 
any);  Retired  Records:  Same  as  actives; 
annuity;  year  of  separation;  cause  of 
separation  (optional,  disability, 
deferred,  etc.);  years  and  months  of 
service  by  type  of  service;  single  or 
married;  spouse's  year  of  birth; 
principal's  year  of  death;  number  of 
children  on  annuity  roll;  children's 
years  of  birth  and  annuities. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
22U.S.C.  1101. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Data  regarding  specific  individuals  is 
released  only  to  the  contributing  agency 
for  purposes  of  verification. 

POLiaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Data  are  on  computer  tapes  and 
computer  printouts. 


retrievability: 
Alphabetically. 

SAFEGUARDS: 

Records  are  stored  in  the  Actuary's 
office.  Access  is  restricted  to  employees 
of  the  Office  of  the  Government 
Actuary. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  on  a  year-to-year 
basis.  When  agencies  whose  pension 
funds  are  valued  forward  new  records 
for  valuation,  older  records  are 
discarded. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  Government  Actuary. 
Departmental  Offices,  1500 
Pennsylvania  Ave.,  NW,  Washington 
DC  20220.  ' 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  of 
records,  or  gain  access  to  records 
maintained  in  this  system  must  submit 
a  WTitten  request  containing  the 
following  elements:  (1)  Identify  the 
record  system;  (2)  identify  the  category 
and  type  of  records  sought;  and  (3) 
provide  at  least  two  items  of  secondary 
identification  (date  of  birth,  employee 
identification  number,  dates  of 
employment  or  similar  information). 
Address  inquiries  to  Assistant  Director. 
Disclosure  Services  (see  "Record  access 
procedures"  below). 

RECORD  ACCESS  PROCEDURES: 

Assistant  Director,  Disclosure 
Services,  Department  of  the  Treasury 
Room  1054-MT,  1500  Pennsylvania 
Ave.,  NW,  Washington,  DC  20220. 

CONTESTING  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

Data  for  actuarial  valuation  are 
provided  by  organizations  responsible 
for  pension  funds  listed  under  "category 
of  individual,"  namely  the  Department' 
of  State.  Department  of  Agriculture, 
United  States  Information  Agency, 


Agency  for  International  Development, 
Peace  Corps,  and  the  Department  of 
Commerce. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 
None. 

TREASURY/DO  .060 
SYSTEM  NAME: 

Correspondence  Files  and  Records  on 
Employee  Complaints  and/or 
Dissatisfaction— Treasury/DO. 

SYSTEM  location: 

Office  of  Personnel  Policy.  Room 
4150- Annex.  Pennsylvania  Avenue  at 
Madison  Place.  NW.  Washington.  DC 
20220. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Former  and  current  Department 
employees  who  have  submitted 
complaints  to  the  Office  of  Personnel  or 
whose  correspondence  concerning  a 
matter  of  dissatisfaction  has  been 
referred  to  the  Office  of  Personnel. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Correspondence  deahng  with  former 
and  current  employee  complaints. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used  to:  (1) 
Disclose  pertinent  information  to 
appropriate  Federal,  state,  and  local,  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing,  a  statute,  rule, 
regulation,  order,  or  license,  where  the 
disclosing  agency  becomes  aware  of  an 
indication  of  a  violation  or  potential 
civil  or  criminal  law  or  regulation;  (2) 
provide  information  to  a  congressional 
office  in  response  to  an  inquiry  made  at 
the  request  of  the  individual  to  whom 
the  record  pertains;  (3)  provide 
information  to  unions  recognized  as 
exclusive  bargaining  representatives 
under  the  Civil  Service  Reform  Act  of 
1978,  5  U.S.C.  7111  and  7114;  (4) 
provide  information  to  third  parties 
during  the  course  of  an  investigation  to 
the  extent  necessary  to  obtain 
information  pertinent  to  the 
investigation. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

File  folders,  file  cabinets. 
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RBTRIEVABiLrTY: 

By  bureau  and  employee  name. 

SMFEQUARDS: 

Maintained  in  filing  cabinet  and 
released  only  to  Office  of  Personnel  staff 
at  other  Treasury  officials  on  a  need-to- 
know  basis. 

RSTENnON  AND  DISPOSAL: 

1 1  Records  are  maintained  and  disposed 
oj|  in  accordance  with  Department  of  the 
Treasury  Directive  25-02.  "Records 
Disposition  Management  Program"  and 
tll^e  General  Records  Schedule. 

itSTEM  MANAQER(8)  AND  ADDRESS: 

;  I  The  Government  Actuary, 
tjepartmental  Offices.  1500 
t'fennsylvania  Ave.,  ^fW.  Washington, 
DC  20220.  Avenue  at  Madison  Place 
^.  Washington,  DC  20220. 

^rnFiCATioN  procedure: 
[  I  Persons  inqmring  as  to  the  existence 
df  a  record  on  themselves  may  contact: 
Assistant  Director,  (Himian  Relations) 
Department  of  the  Treasury,  Room  4150- 
Annex,  Pennsylvania  Avenue  at 
Wadison  Place.  NW.  Washington.  DC 
3220.  The  inquiry  must  include  the 
idividual's  name  and  employing 
iureau. 

IJECORD  ACCESS  PROCEDURES: 

Persons  seeking  access  to  records 
I  onceming  themselves  may  contact:  The 

Eor.  Office  of  Personnel  PoUcy. 
tment  of  the  Treasury.  Room  4150- 
c.  Pennsylvania  Avenue  at 
Madison  Place.  NW.  Washington.  DC 
;  10220.  The  inquiry  inust  include  the 
ndividual's  name  and  employing 
»ureau. 

<  XMTESTING  RECORD  PROCEDURES: 

Individuals  wishing  to  request 
imendment  to  their  records  to  correct 
actual  error  should  contact  the  Director 
)f  Personnel  at  the  address  shown  in 
\ccess.  above.  They  must  furnish  the 
ollowing  information:  (a)  Name;  (b) 
employing  bureau;  (c)  the  information 
>eing  contested;  (d)  the  reason  why  they 
jelieve  information  is  untimely, 
aacciuate,  incomplete,  irrelevant,  or 
imnecessary. 

RECORD  SOURCE  CATEGORIES: 

Current  and  former  employees,  and/or 
representatives,  employees'  relatives. 
Congressmen,  the  White  House, 
management  officials. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTBH: 

None. 
TREASURY/DO  .068 
SYSTEM  NAME: 

Time-In-Grade  Exception  Files — 
Treasiuy/DO.  System  location:  Room 


1462-MT,  1500  Pennsylvania  Ave.,  NW, 
Washington,  DC  20220. 

categories  of  individuals  covered  by  the 
system: 

Persons  employed  by.  or  proposed  for 
employment  by,  the  Department  of  the 
Treasiuy  and  for  whom  an  exception  to 
Time-In-Grade  Restrictions  is  sought. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

A  collection  of  docmnents  required 
for  approval  of  exceptions  to  Time-In- 
Grade  Requirements  including:  Request 
for  Approval  of  Non-Competitive  Action 
(SF-59);  Personal  Qualifications 
Statement  (SF-171);  Position 
Description  (OF-a);  and,  in  some 
instances.  Request  for  Personnel  Action 
(SF-52);  and  memoranda  of 
justification. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301,  and  5  U.S.C.  1104. 

ROUTME  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM,  MCLUDWQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  from  these  records  may 
be  disclosed  to  (1)  the  Office  of 
Personnel  Management  for  audit  of 
exceptions  granted,  and  (2)  a 
Congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains. 

POUOES  AND  PRACTICES  FOR  STORMQ. 
RETRKVMG.  ACCE88MG,  RETAINING,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

File  cabinet. 

retrievabuty: 

Indexed  by  name  in  log  and  filed 
chronologically. 

SAFEGUARDS: 

Access  is  limited  to  authorized 
Treasury  personnel  and  management 
officials  on  a  need-to-know  basis. 

RETBfTION  AND  DISPOSAL: 

Records  are  retained  for  2  years  and 
are  destroyed  by  standard  destruction 
methods  including  burning. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Personnel  Resources,  Room 
1462-MT,  1500  Pennsylvania  Ave.,  NW, 
Washington,  DC  20220. 

NOTIFICATION  PROCEDURE: 

Director,  Personnel  Resources,  Room 
1316-MT,  1500  Pennsylvania  Ave.,  NW, 
Washington,  DC  20220.  The  individual 
is  required  to  provide  his/her  name  and 
the  Treasury  organizational  assignment, 
position  title,  grade/salary,  and 
approximate  date  of  the  Time-In-Grade 
exception  requested. 


RECORD  ACCESS  PROCEDURES: 

Director.  Persormel  Resources 
Directorate.  Room  1316-MT,  1500 
Pennsylvania  Ave.,  NW.  Washington. 
DC  20220. 


C0NTE8TMG  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

The  documents  which  constitute  this 
system,  and  which  are  listed  under 
Categories  of  Records,  came  from  the 
individual  employee  or  applicant,  his 
servicing  personnel  office,  and  other 
concerned  management  officials  within 
the  Department  of  the  Treasury. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTBI: 

None. 
TREASURY/DO  .111 
SYSTEM  name: 

Office  of  Foreign  Assets  Control 
Census  Records — ^Treasiuy/DO. 

SYSTEM  location: 

Office  of  Foreign  Assets  Control 
Treasury  Annex,  Washington.  DC 
20220. 

CATEGORIES  OF  MOIVIOUALS  COVERED  BY  THE 

system: 

Although  most  reporters  in  the 
Census  in  this  system  of  records  are  not 
individuals,  such  censuses  reflect  some 
small  number  of  U.S.  individuals  as 
holders  of  assets  subject  to  U.S. 
jurisdiction  which  are  blocked  under 
the  various  sets  of  Treasury  Department 
regulations  involved. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Reports  of  several  censuses  of  U.S.- 
based,  foreign-owned  assets  which  have 
been  blocked  at  any  time  since  1940 
under  Treasury  Department  regulations 
found  under  31  CFR  subpart  B.  chapter 
V. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTBI: 

50  U.S.C,  App.  5(b);  22  U.S.C. 
2370(a);  50  U.S.C.  1701  et  seq.;  and  31 
CFR  chapter  V. 

ROUTME  USES  OF  RECORDS  MAMTAMEO  IN  THE 
SYSTEM,  MCUJOBM  CATEGORKS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used  to:  (1) 
Disclose  information  to  appropriate 
state  agencies  which  are  concerned  with 
or  responsible  for  abandoned  property; 
(2)  disclose  information  to  foreign 
governments  in  accordance  with  formal 
or  informal  international  agreements;  (3) 
provide  information  to  a  Congressional 
office  in  response  to  an  inquiry  made  at 
the  request  of  the  individual  to  whom 


X 
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the  record  pertains:  (4)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation;  (5) 
provide  certain  information  to 
appropriate  senior  foreign-policy- 
making  officials  in  the  Department  of 
State. 

pouaes  AND  PfucncEs  for  storinq, 

RETMEVliQ,  ACCESSmO,  RETMMNQ.  AND 
OSPOSatO  OF  RECORDS  IN  THE  SYSTEM: 
STORAQE: 

Records  stored  on  magnetic  media 
and/or  as  hard  copy  documents. 

retrievabiuty: 

By  name  of  holder  or  custodian  or 
owner  of  blocked  property. 

SAFEGUARDS: 

Locked  room,  or  in  locked  file 
cabinets  located  in  areas  in  which 
access  is  limited  to  Foreign  Assets 
Control  employees.  Computerized 
records  are  password-protected. 

RETENTION  AND  DSPOSAU 

Records  are  periodically  updated  and 
maintained  as  long  as  needed.  When  no 
longer  needed,  records  are  retired  to 
Federal  Records  Center  or  destroyed  in 
accordance  with  established  procedures. 

SYSTEM  MANAGER^)  AND  ADDRESS: 

Director,  Office  of  Foreign  Assets 
Control.  Room  2233-Annex.  Department 
of  the  Treasury,  NW,  Washington,  DC 
20220. 

NOTFICATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  of 
records,  or  to  gain  access  to  records 
maintained  in  the  system,  must  submit 
a  written  request  containing  the 
following  elements:  (1)  Identify  the 
record  system;  (2)  identify  the  category 
and  type  of  record  sought;  and  (3) 
provide  at  least  two  items  of  secondary 
identification  (date  of  birth,  employee 
identification  number,  dates  of 
employment  or  similar  information). 
Address  inquiries  to  Assistant  Director. 
Disclosure  Services  (See  "Record  access 
Procedures"  below.) 

RECORD  ACCESS  PROCEDURES: 

Assistant  Director,  Disclosure 
Services.  Department  of  the  Treasury. 
Room  1054, 1500  Pennsylvania  Ave., 
NW.  Washington.  DC  20220. 

CONTESnNO  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

Custodians  or  other  holders  of 
blocked  assets. 


EXEMPTIONS  CLAMB)  FOR  THE  SYSTEM: 

None. 
TREASURY/DO  .114 
SYSTEM  NAME: 

Foreign  Assets  Control  Enforcement 
Records — Treasury/DO. 

SYSTEM  location: 

Office  of  Foreign  Assets  Control. 
Treasury  Annex.  Washington,  DC 
20220. 

CATEGORCS  OF  MDIVIMJALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  engaged  in  or 
who  are  suspected  of  having  engaged  in 
transactions  and  activities  prohibited  by 
Treasury  Department  regulations  found 
at  31  CFR  subpart  B,  chapter  V. 

CATEGORCS  OF  RECORDS  IN  THE  SYSTEM: 

Documents  related  to  suspected  or 
actual  violations  of  relevant  statutes  and 
regulations  administered  by  the  Office 
of  Foreign  Assets  Control. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
50  U.S.C,  App.  5(b);  50  U.S.C.  1701 
et  seq.;  22  U.S.C.  287(c);  22  U.S.C. 
2370(a);  and  31.  CFR,  Chapter  V;  100 
Stat.  1086,  as  amended  by  H.J.  Res.  756 
Pub.  L.  99-631. 

"O^TINE  USES  OF  RECORDS  MAINTAMED  IN  THE 
SYSTEM,  INCLUD«IG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used  to:  (1) 
Disclose  information  to  appropriate 
Federal  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing,  a  statute,  rule, 
regulation,  order  or  license;  (2)  disclose 
information  to  a  Federal,  state,  or  local 
agency,  maintaining  civil,  criminal  or 
other  relevant  enforcement  or  other 
pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's 
official  functions;  (3)  disclose 
information  to  a  court,  magistrate,  or 
administrative  tribunal  in  the  course  of 
presenting  evidence,  including 
disclosure  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations  or  in  response  to  a 
subpoena  or  in  connection  with 
criminal  law  proceedings;  (4)  disclose 
information  to  foreign  governments  in 
accordance  with  formal  or  informal 
international  agreements;  (5)  provide 
information  to  a  Congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (6)  provide  information 
to  third  parties  during  the  course  of  an 


mvestigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders  and  magnetic  media. 

RETRIEVABIUTY: 

By  name  of  individual. 

SAFEGUARDS: 

Folders  in  locked  file  cabinets  are 
located  in  areas  of  limited  accessibility. 
Computerized  records  are  password- 
protected. 

RETENTION  AND  DISPOSAL: 

Records  are  periodically  updated  and 
are  maintained  as  long  as  necessary. 
When  no  longer  needed,  records  are 
retired  to  Federal  Records  Center  or 
destroyed  in  accordance  with 
established  procedures. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Office  of  Foreign  Assets 
Control.  Room  2233-Annex,  U.S. 
Treasury  Department.  Washington,  DC 
20220. 

NOmCATION  PROCEDURE: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RECORD  ACCESS  PROCEDURES: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  records. 

CONTESTING  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual,  from  the  Office 
of  Foreign  Assets  Control  investigations, 
and  from  other  federal,  state  or  local 
agencies. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C 
552a(c)(3),  (d),  (e)(1),  (e)(4),  (G),  (H).  (I), 
and  (f)  of  tile  Privacy  Act  pursuant  to  5 
U.S.C.  552a(k)(2). 

TREASURY/DO  .118 

SYSTEM  NAME: 

Foreign  Assets  Control  Licensing 
Records— Treasury/DO. 

SYSTEM  location: 

Office  of  Foreign  Assets  Conti-ol. 
Treasury  Annex,  Washington,  DC 
20220. 


Federal  Register /Vol.  63,  No.  242 /Thursday,  December  17.  1998 /Notices 


69727 


CAtEOORIES  Of  INOIVIOUALS  COVERED  BY  THE 
S^iTEM: 

Applicants  for  permissive  and 

aithorizing  licenses  under  Treasury 

Department  regulations  found  at  31  CFR 
subpart  B,  chapter  V. 

CATEGORIES  OF  RECORDS  IN  THE  SVSTEM: 

jfVpplications  for  Treasury  licenses— 
t<i«ether  with  related  and  supporting 
dikimientary  material  and  copies  of 
licenses  issued. 

AJllTHORITY  FOR  MAIMTENANCE  OF  THE  SYSTEM: 

i  ^0  U.S.C.  App.  5(b);  22  U.S.C. 
ipOla);  22  U.S.C.  287(c);  50  U.S.C.  1701 
3tiseq.;  31  CFR.  chapter  V;  100  Stat. 
1086,  as  amended  by  H.J.  Res.  756,  Pub. 
L,  99-631. 


(j^UTMEl 


uses  of  records  maintained  in  the 

^vstem,  vtcluding  categories  of  users  and 
-Me  purposes  of  such  uses: 
I  (These  records  and  information  in 
tjliese  records  may  be  used  to:  (1) 
tSsclose  information  to  appropriate 
Federal,  state,  local,  or  foreign  agencies 
rssponsible  for  investigating  or 
prosecuting  the  violation  of,  or  for 
ikfbrcing  or  implementing,  a  statute, 
role,  regulation,  order,  or  license;  (2) 

isclose  information  to  the  Department 
State,  Commerce,  Defense  or  other 
deral  agencies,  in  connection  with 
tTreasury  licensing  policy  or  other 
niatters  of  mutual  interest  or  concern; 
(8)  disclose  information  to  a  Federal. 
State,  or  local  agency,  maintaining  civil, 
qriminal  or  other  relevant  enforcement 
(r  other  pertinent  information,  which 
las  requested  information  relevant  to  or 
lecessary  to  the  requesting  agency's 
I  iffidal  functions;  (4)  disclose 
'information  to  a  court,  magistrate,  or 
administrative  tribunal  in  the  course  of 
•resenting  evidence,  including 
disclosure  to  opposing  counsel  or 
idtnesses,  in  the  course  of  civil 
( iiscovery,  litigation,  or  settlement 
1  legotiations  in  response  to  a  subpoena 
( »r  in  connection  with  criminal  law 
)roceedings;  (5)  disclose  information  to 
breign  governments  in  accordance  with 
brmal  or  informal  international 
igreements;  (6)  provide  information  to  a 
<  [Congressional  office  in  response  to  an 
nquiry  made  at  the  request  of  the 
ndividual  to  whom  the  record  pertains. 

KXJOES  AND  PRACTICES  FOR  STORING, 
tETRCVMG.  ACCESStJG,  RETAINING,  AND 
NSP08MG  OF  RECORDS  M  THE  SYSTEM: 

KTORAOE: 

File  folders  and  magnetic  media. 


safeguards: 

Folders  in  locked  filed  cabinets  are 
located  in  areas  of  limited  accessibility. 
Computerized  records  are  password- 
protected. 

RETENTION  AND  DISPOSAL: 

Records  are  periodically  updated  to 
reflect  changes  and  maintained  as  long 
as  needed.  When  no  longer  needed. 
records  are  retired  to  Federal  Records 
Center  or  destroyed  in  accordance  with 
established  procedures. 

SYSTEM  MANAGER(8)  AND  ADDRESS: 

Director,  Office  of  Foreign  Assets 
Control,  Room  2233-Annex,  Department 
of  the  Treasury,  Washington,  DC  20220. 

NOTIFICATION  PROCEDURE: 

bidividuals  wishing  to  be  notified  if 
they  are  named  in  this  system  of 
records,  or  to  gain  access  to  records 
maintained  in  the  system  of  records, 
must  submit  a  written  request 
containing  the  following  elenients:  (1) 
Indentify  the  record  system;  (2)  identify 
the  category  and  type  of  records  sought; 
and  (3)  provide  at  least  two  items  of 
secondary  identification  (date  of  birth, 
employee  identification  number,  dates 
of  employment  or  similar  information). 
Address  inquiries  to  Assistant  Director, 
Disclosure  Services  (See  "Record  access 
procedures"  below). 

RECORD  ACCESS  PROCEDURES: 

Assistant  Director.  Disclosure 
Services,  Department  of  the  Treasury, 
Room  1054,  1500  Pennsylvania  Ave., 
NW,  Washington,  DC  20220. 

CONTESTING  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

Applicants  for  Treasury  Department 
licenses  under  regulations  administered 
by  the  Office  of  Foreign  Assets  Control. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
TREASURY/DO  .144 
SYSTEM  NAME: 

General  Counsel  Litigation  Referral 
and  Reporting  System— Treasury/DO. 

SYSTEM  LOCATION: 

U.S.  Department  of  the  Treasury, 
Office  of  the  General  Counsel.  150a 
Pennsylvania  Avenue  NW,  Washington. 
DC  20220. 


RETRIEVABILITY: 

The  records  are  retrieved  by  license  or 
letter  number. 


CATEGORIES  OF  MOIVBUALS  COVERED  BY  THE 
SYSTBfK 

Persons  who  are  parties,  plaintiff  or 
defendant,  in  civil  litigation  or 
administrative  proceedings  involving  or 


concerning  the  Department  of  the 
Treasury  or  its  officers  or  employees. 
The  system  does  not  include 
information  on  every  civil  litigation  or 
administrative  proceeding  involving  the 
Department  of  the  Treasury  or  its 
officers  and  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  of  records  consists  of  a 
computer  data  base  containing 
information  related  to  litigation  or 
administrative  proceedings  involving  or 
concerning  the  Department  of  the 
Treasury  or  its  officers  or  employees. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301;  31  U.S.C.  301. 

ROUTME  USES  OF  RECORDS  MAMTAMEO  M  THE 
SYSTEM,  MCLUDINO  CATEOORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used  to:  (1) 
Disclose  pertinent  information  to 
appropriate  Federal.  State,  or  foreign 
agencies  responsible  for  investigating  or 
prosecuting  the  violations  of.  or  for 
implementing,  a  statute,  rule, 
regulation,  order,  or  license,  where  the 
disclosing  agency  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations  in  response  to  a 
subpoena  or  in  connection  with 
criminal  law  proceedings;  (4)  disclose 
information  to  foreign  governments  in 
accordance  with  formal  or  informal 
international  agreements;  (5)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (6)  provide  information 
to  the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings;  (7)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 
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TOUOES  AND  PRACTICES  FOR  STORMG, 
WTMEVWO,  ACCESSMG,  RETAMMG.  AND 

uspcemo  of  records  m  the  system: 

STORAGE: 

The  computerized  records  are 
maintained  in  computer  data  banks  and 
printouts. 

RETRCVAUUTY: 

The  computer  infonnation  is 
accessible  by  the  name  of  the  non- 
government party  involved  in  the  case, 
and  case  number  and  docket  number 
(when  available). 

SAFEGUARDS: 

Access  is  limited  to  employees  who 
have  a  need  for  such  records  in  the 
course  of  their  work.  Background  checks 
are  made  on  employees.  All  facilities 
where  records  are  stored  have  access 
limited  to  authorized  personnel. 

RETENTION  AND  DISPOSAL: 

The  computer  information  is 
maintained  for  up  to  ten  years  after  a 
record  is  created. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Associate  General  Counsel 
(Legislation,  Litigation,  and  Regulation), 
Office  of  the  General  Counsel, 
Department  of  the  Treasury,  1500 
Pennsylvania  Ave.,  NfW..  Washinston, 
DC  20220. 


NOTnCATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  of 
records,  or  gain  access  to  records 
maintained  in  this  system  must  submit 
a  written  request  containing  the 
following  elements:  (1)  An 
identification  of  the  record  system;  and 
(2)  an  identification  of  the  category  and 
type  of  records  sought.  This  system 
contains  records  that  are  exempt  under 
31  CFR  1.36;  5  U.S.C.  552a(j)(2);  and 
(k)(2).  Address  inquiries  to  Assistant 
Director,  Disclosure  Services, 
Department  of  the  Treasury.  Room  1054 
MT,  1500  Pennsylvania  Ave.,  NW.. 
Washington,  DC  20220. 

RECORD  ACCESS  PROCEDURES: 

Assistant  Director,  Disclosure 
Services,  Department  of  the  Treasury, 
Room  1054, 1500  Pennsylvania  Ave., 
NW,  Washington,  DC  20220. 

CONTESTMG  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

Treasury  Department  Legal  Division, 
Department  of  Justice  Legal  Division. 

EXQ»TIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  is  exempt  fi-om  5  U.S.C 
552a(d).  (e)(1),  (e)(3),  (e)(4)(G).  (H),  (I), 


and  (f)  of  the  Privacy  Act  pursuant  to  5 
U.S.C.  552a(k)(2). 

TREASURY/DO  .149 
SYSTEM  NAME: 

Foreign  Assets  Control  Legal  Files— 
Treasury/DO. 

SYSTEM  LOCATION: 

U.S.  Department  of  the  Treasury, 
Room  3133-Annex,  Washington,  DC 
20220. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  who  are  or  who  have  been 
parties  in  litigation  involving  the  Office 
of  Foreign  Assets  Control  or  statutes  and 
regulations  administered  by  the  agency 
found  at  31  CFR  subpart  B.  chapter  V. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  and  documents  relating 
to  litigation  involving  the  Office  of 
Foreign  Assets  Control  or  statutes  and 
regulations  administered  by  the  agency. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

31  U.S.C.  301;  50  U.S.C.  App.  5(b);  50 
U.S.C.  1701  et  seq;  22  U.S.C.  278(c);  and 
other  statutes  relied  upon  by  the 
President  to  impose  economic 
sanctions. 


ROUTWE  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used  to:  (1) 
Prosecute,  defend,  or  intervene  in 
liUgaUon  related  to  the  Office  of  Foreign 
Assets  Control  and  statutes  and 
regulations  administered  by  the  agency; 
(2)  disclose  pertinent  information  to 
appropriate  Federal,  State,  local,  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing,  a  statute,  rule, 
regulation,  order  or  license;  (3)  disclose 
information  to  a  Federal.  State,  or  local 
agency,  maintaining  civil,  criminal,  or 
other  relevant  enforcement  information 
or  other  pertinent  information,  which 
has  requested  information  relevant  to  or 
necessary  to  the  requesting  agency's 
official  functions;  (4)  disclose 
information  to  a  court,  magistrate,  or 
administrative  tribimal  in  the  course  of 
presenting  evidence,  including 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations  or  in  connection  with 
criminal  law  proceedings;  (5)  provide 
infonnation  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains. 


POUaES  AND  PRACTICES  FOR  STORWIG. 
RETRKVtlG,  ACCESSMG,  RETAMMG.  AND 
DBPOSMG  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Folders  in  file  cabinets  and  magnetic 
media. 

RETRIEVABIUTY: 

By  name  of  private  plaintiff  or 
defendant. 

SAFEGUARDS: 

Folders  are  in  lockable  file  cabinets 
located  in  areas  of  limited  public 
accessibility.  Where  records  are 
maintained  on  computer  hard  drives, 
access  to  the  files  is  password-protected. 

RETENTION  AND  DISPOSAL: 

Records  are  periodically  updated  and 
maintained  as  long  as  needed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Administrative  Officer.  Room  3006- 
MT.  U.S.  Treasury  Department. 
Washington.  DC  20220. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  of 
records,  or  gain  apcess  to  records 
maintained  in  this  system  must  submit 
a  written  request  containing  the 
following  elements:  (1)  Identify  the 
record  system;  (2)  identify  the  category 
and  type  of  records  sought;  and  (3) 
provide  at  least  two  items  of  secondary 
identification  (date  of  birth,  employee 
identification  number,  dates  of 
employment  or  similar  information). 

RECORD  ACCESS  PROCEDURES: 

Address  inquiries  to  Assistant 
Director,  Disclosure  Services, 
Department  of  the  Treasury,  Room  1054, 
1500  Pennsylvania  Ave.,  NW, 
Washington,  DC  20220. 

CONTESTING  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

Pleadings  and  other  materials  filed 
during  course  of  a  legal  proceeding, 
discovery  obtained  pursuant  to 
applicable  court  rules;  materials 
obtained  by  Office  of  Foreign  Assets 
Control  investigation;  material  obtained 
pursuant  to  requests  made  to  other 
Federal  agencies;  orders,  opinions,  and 
decisions  of  courts. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
TREASURY/DO  .150 
SYSTEM  NAME: 

Disclosure  Records — ^Treasury/DO. 
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ST)  TEM  location: 

Departmental  Offices.  Department  of 
tHt^ Treasury.  1500  Pennsylvania  Ave.. 
NW.  Washington  DC  20220. 

cUtegories  of  individuals  covered  by  the 
sySTEM: 
I  Individuals  who  have  submitted 
reiiuests  for  information  to  the 
Departmental  Offices  or  who  have 
appealed  initial  denials  to  the  requests. 

CMTEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Requests  for  records  or  information 
llirsuant  to  the  Freedom  of  Information 
i^fct,  5  U.S.C.  552.  and/or  the  Privacy 
jMfA,  5  U.S.C.  552a.  internal  processing 
documents,  memoranda,  and  referrals 
Ate  kept  by  the  Disclosure  Office.  Copies 
of  requested  records  are  kept  by  the 
pl-ogram  office  responsible  for  fulfilling 
the  request. 

i  \i  ITHORITY  FOR  MAINTENANCE  OF  THE  SYSTBI: 
5  U.S.C.  552.  5  U.S.C.  552a.  31  CFR 
Fwtl. 

ttxiTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SVSTEM,  MCLUDWG  CATEGORIES  OF  USERS  AND 

IE  PURPOSES  OF  SUCH  USES: 
These  records  and  information  in 
lese  records  may  be  used  to:  (1) 
isclose  information  to  other  agencies 
rhen  required  for  coordination  of 
.3sponse  or  referral;  (2)  disclose 
information  to  the  Department  of  Justice 
tr  defending  law  suits. 

lES  AND  PRACTICES  FOR  STORING, 
JETRIEVMQ,  ACCESSMG,  RETAINING.  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 


ITORAQE: 

Paper  files,  magnetic  media. 

I  ietrievabiuty: 
By  name  and  case  number. 

I  tAFEGUARDS: 

Stored  in  filing  cabinets.  Access 
imited  to  individuals  with  need  to 
aiow  or  legitimate  right  to  review. 

IETENTION  AND  disposal: 

Retained  in  accordance  with  the 
)rovisions  of  the  Departmental  records 
nanagement  procedures. 

IVSrai  MANAQER(S)  AND  ADDRESS: 

Assistant  Director.  Disclosure 
Services,  Department  of  the  Treasury, 
Room  1054, 1500  Pennsylvania  Ave., 
NW,  Washington,  DC  20220. 

Deputy  Assistant  Secretary  (Law 
Enforcement),  Department  of  the 
Treasury,  Room  4414, 1500 
Pennsylvania  Ave.,  NW,  Washington, 
DC  20220. 

Freedom  of  Information  Act  Officer, 
Office  of  Tax  Policy,  Department  of  the 
Treasury,  Room  4028A-MT,  1500 


Pennsylvania  Ave.,  NW,  Washington, 
DC  20220. 

notification  procedure: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  of 
records,  or  gain  access  to  records 
maintained  in  this  system  must  submit 
a  written  request  containing  the 
following  elements:  (1)  Identify  the 
record  system;  (2)  identify  the  category 
and  type  of  records  sought;  and  (3) 
provide  at  least  two  items  of  secondary 
identification  (date  of  birth,  employee 
identification  number,  dates  of 
employment  or  similar  information). 
Address  inquiries  to  Assistant  Director. 
Disclosure  Services  at  the  above 
address. 

record  access  procedures: 
See  "Notification  procedure"  above. 

contesting  record  procedures: 
See  "Notification  procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

Individuals  who  make  Freedom  of 
Information  Act  requests,  federal 
officials  responding  to  Freedom  of 
Information  Act  requests,  and 
documents  firom  official  records. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
TREASURY/DO  .156 
SYSTEM  name: 

Tax  Court  Judge  Applicants —  ^ 

Treasury/DO. 

SYSTEM  location: 

Department  of  the  Treasury,  Office  of 
the  General  Counsel,  Room  3000  MT, 
1500  Pennsylvania  Ave.,  NW, 
Washington,  DC  20220. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  requesting  consideration 
for  appointment  to  Tax  Court 
judgeships. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Information  concerning  the 
qualification  of  individuals  for 
appointment  to  the  Tax  Court. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTBI: 
26  U.S.C.  7443. 

ROUTME  US^  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  MCLUDMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  from  this  System  may  be 
disclosed  to  the  White  House  with 
recommendations  to  the  President  on 
■  appointments  to  the  Tax  Court. 


POUaES  AND  PRACTICES  FOR  STORING, 
RETREVMG,  ACCESSilG,  RETAMMG.  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 


STORAGE: 

File  cabinets. 

RETRIEV  ABILITY: 

By  name  of  individual. 

SAFEGUARDS: 

The  files  are  kept  in  locked  cabinets 
with  a  limited  number  of  employees- 
permitted  access. 

RETENTION  AND  DISPOSAL: 

The  records  relating  to  individuals  are 
destroyed  at  the  end  of  each 
administration. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Administrative  Officer,  Office  of  the 
General  Counsel,  Room  3006-MT.  1500 
Pennsylvania  Ave.,  NW.  Washington. 
DC  20220. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  of 
records,  or  gain  access  to  records 
maintained  in  this  system  must  submit 
a  written  request  containing  the 
following  elements:  (1)  Identify  the 
record  system;  (2)  Identify  the  category 
and  type  of  records  sought;  (3)  Provide 
at  least  two  items  of  secondary 
identification  (date  of  birth,  employee 
identification  number,  dates  of 
employment  or  similar  information). 
Address  inquiries  to  Assistant  Director. 
Disclosure  Services  (See  "Record  access 
procedures"  below). 

RECORD  ACCESS  PROCEDURES: 

Assistant  Director.  Disclosure 
Services,  Department  of  the  Treasury. 
Room  1054  MT,  1500  Pennsylvania 
Ave.,  NW,  Washington,  DC  20220. 

CONTESTING  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

Individual  concerned  and  letters  of 
recommendation  bom  other  individuals 
submitted  at  the  request  of  the 
individual  and/or  the  Department. 

EXEMPTIONS  CLAHED  FOR  THE  SYSTOK: 

None. 
TREASURY/DO  .183 
SYSTEM  NAME: 

Private  Relief  Tax  Bill  Files— Office  of 
the  Assistant  Secretary  for  Tax  PoUcy- 
Treasury/DO. 

SYSTBi  location: 

Room  4040-MT,  1500  J'ennsylvania 
Ave.,  NW,  Washington,  DC  20220. 
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CATEGOfUES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  had  private 
relief  tax  bills  introduced  in  Congress 
on  their  behalf. 


Room  1054-MT.  1500  Pennsylvania 
Ave..  NW,  Washington,  DC  20220. 

CONTESTING  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Congressional  Committee  or  OMB 
request  for  Treasury  views  on  proposed 
legislation,  plus  comments  on  proposal 
from  offices  or  bureaus  of  Treasury,  plus 
the  Internal  Revenue  Service  data 
concerning  the  issues  involved  and  that 
unit's  recommendation,  and  the  report        TREASURY/DO  .190 
of  the  Treasury  on  the  Bill. 


RECORD  SOURCE  CATEGORIES: 

Principally  the  Congress  and  the 
Internal  Revenue  Service. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 


AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 

SYsrai,  ticLUDmG  categories  of  users  and 

THE  purposes  OF  SUCH  USES: 

Information  from  this  system  may  be 
disclosed  to  OMB  and  Congress. 

POLICIES  AND  practices  FOR  STORING, 
BETREVtiG,  ACCESSMG.  RETAINING.  AND 
DBPOS»IG  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

File  Folders. 

RETRCVABIJTY: 

By  bill  numbers  or  name  of  person  for 
whom  relief  is  sought. 

SAFEGUARDS: 

Access  limited  to  Tax  Policy 
personnel. 

RETENTION  AND  OBPOSAL: 

Records  are  periodically  updated  to 
reflect  changes  and  maintained  as  long 
as  needed  until  shipped  to  National 
Archives  and  Records  Administration. 

SVSrai  MANAQER(S)  AND  ADDRESS: 

Management  Services.  Office  of  Tax 
Pohcy,  Room  1041-MT.  1500 
Pennsylvania  Ave..  NW.  Washington. 
DC  20220. 

••OnFICATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  of 
records,  or  gain  access  to  records 
maintained  in  this  system  must  submit 
a  written  request  containing  the 
foUowing  elements:  (1)  Identify  the 
record  system;  [2]  identify  the  category 
and  type  of  records  sought;  and  (3) 
provide  at  least  two  items  of  secondary 
idenUficaUon  (date  of  birth,  employee 
identification  number,  dates  of 
employment  or  similar  information). 
Address  inquiries  to  Assistant  Director 
Disclosure  Seivices  (See  "Record  acces^ 
procedures"  below). 

RECORD  ACCESS  PROCEDURES: 

Assistant  Director.  Disclosure 
Services.  Department  of  the  Treasury, 


SYSTEM  NAME: 

General  Allegations  and  Investigative 
Records — Treasury/DO. 

SYSTEM  LOCATION: 

Office  of  Inspector  General  (OIG). 
Assistant  Inspector  General  for 
hivestigations,  1201  Constitution 
Avenue,  NW,  Washington,  DC  20220; 
Regional  Inspectors  General  for 
Investigations  in  Washington,  DC; 
Houston.  TX;  Los  Angeles.  CA;  and 
Chicago.  IL;  and  Office  of  Investigations 
field  offices  in  New  York,  NY.  and 
Glynco,  GA.  Addresses  may  be  obtained 
from  the  system  manager. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

(A)  Current  and  former  employees  of 
the  Department  of  the  Treasury  and 
persons  whose  association  with  current 
and  former  employees  relate  to  the 
alleged  violations  of  the  Department's 
rules  of  conduct,  the  Office  of  Personnel 
Management  merit  system,  or  any  other 
criminal  or  civil  misconduct,  which 
affects  the  integrity  or  faciUties  of  the 
Department  of  the  Treasury.  The  names 
of  individuals  and  the  files  in  their 
names  may  be:  (1)  Received  by  referral; 
or  (2)  initiated  at  the  discretion  of  the 
Office  of  the  Inspector  General  in  the 
conduct  of  assigned  duties.  (B) 
Individuals  who  are:  Witnesses; 
complainants;  confidential  or 
nonconfidential  informants;  suspects; 
defendants;  parties  who  have  been 
idenUfied  by  the  Office  of  the  Inspector 
General,  constituent  units  of  the 
Department  of  Treasury,  other  agencies, 
or  members  of  the  general  public  in 
connection  with  the  authorized 
functions  of  the  Inspector  General.  (C) 
Current  and  former  senior  Treasury  and 
bureau  officials  who  are  the  subject  of 
investigations  initiated  and  conducted 
by  the  Office  of  the  Inspector  General. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

(A)  Letters,  memoranda,  and  other 
docxunents  citing  complaints  of  alleged 
criminal  or  administrative  misconduct. 
(B)  Investigative  files  which  include:  (1) 
Reports  of  investigations  to  resolve 


allegations  of  misconduct  or  violations 
of  law  with  related  exhibits,  statements, 
affidavits,  records  or  other  pertinent 
documents  obtained  during 
investigations;  (2)  ti^nscripts  and 
documentation  concerning  requests  and 
approval  for  consensual  (telephone  and 
consensual  non-telephone)  monitoring; 
(3)  reports  from  or  to  other  law 
enforcement  bodies;  (4)  prior  criminal 
or  noncriminal  records  of  individuals  as 
they  relate  to  the  investigations;  and  (5) 
reports  of  actions  taken  by  management 
personnel  regarding  misconduct  and 
reports  of  legal  actions  resulting  from 
violations  of  statutes  referred  to  the 
Department  of  Justice  for  prosecution. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

The  hispector  General  Act  of  1978.  as 
Amended.  5  U.S.C.A.  App.3. 

PURPOSE(S): 

The  records  and  information  collected 
for  and  maintained  in  this  system  are 
used  to  (a)  receive  allegations  of 
violations  of  die  Department's  rules  of 
conduct,  the  Office  of  Personnel 
Management  merit  system,  or  any  other 
criminal  or  civil  misconduct  and  to  (b) 
prove  or  disprove,  to  the  extent 
possible,  allegations  which  the  OIG 
receives  that  are  made  against 
Department  of  the  Treasury  employees. 

ROUTINE  USES  OF  RECORDS  MAMTAMEO  IN  THE 
SYSTEM,  MCLUDMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  U%S: 

These  records  and  information  in 
these  records  may  be  used  to:  (1) 
Disclose  information  to  the  Department 
of  Justice  in  connection  with  actual  or 
potential  criminal  prosecution  or  civil 
litigation;  (2)  disclose  pertinent 
information  to  appropriate  Federal. 
State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of.  or  for 
enforcing  or  implementing  a  statute, 
rule,  regulation,  order,  or  license,  or 
where  the  disclosing  agency  becomes 
aware  of  an  indication  of  a  violation  or 
potential  violation  of  civil  or  criminal 
law  or  regulation;  (3)  disclose 
information  to  a  Federal.  State,  or  local 
agency,  maintaining  civil,  criminal  or 
other  relevant  enforcement  information 
or  other  pertinent  information,  which 
has  requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
employee,  or  the  issuance  of  a  security 
clearance,  license,  conti-act,  grant,  or 
other  benefit;  (4)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tiibunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
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settlement  negotiations  in  response  to  a 
subpoena  or  in  connection  with 
cifipiinal  law  proceedings;  (5)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (6)  provide  infonnation 
t(i  the  news  media  in  accordance  with 
gjidelines  contained  in  28  CFR  50.2 
viiich  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
dipceedings;  (7)  provide  information  to 
^rd  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
ifiivestigation. 

ffOUaeS  AND  PRACTICES  FOR  STORING, 
ritraiEVtlG,  ACCESSWQ,  RETAINING,  AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

^^ORAGE: 

I I  Paper  records  in  file  jackets  are 
ibaintained  in  a  secured  locked  room, 
^so,  magnetic  media  maintained  on  the 
cise  tracking  systems  are  password 

)rotected.  secured  by  an  internal  lock 
jind  locked  in  a  secured  room.  Backup 
( )  f  the  magnetic  media  is  maintained  in 
locked  safe. 

ii^rievabiuty: 

Alphabetically  by  name  of  subject  or 
:  amplainant,  by  case  number,  and  by 
5  pecial  agent  name  and/or  employee 
c  umber. 

SAFEGUARDS: 

Paper  records  and  word  processing 
c  isks  are  maintained  in  locked  safes  and 

I II  access  doors  are  locked  when  offices 
i  re  vacant.  Automated  records  are 
( ontroUed  by  computer  security 

irograms  which  limit  access  to 
luthorized  persormel  who  have  a  need 
(r  such  information  in  the  coiu^e  of 
ieir  duties.  The  records  are  available  to 
iffice  of  Inspector  General  personnel 
rho  have  an  appropriate  security 
iearance  on  a  need-to-know  basis. 

I  AND  DISPOSAL: 


Investigative  files  and  paper  indices 
■e  stored  on-site  for  3  years.  Indices  to 
^ose  files  are  stored  on-site  on 
Magnetic  media  for  an  indefinite  time. 
The  magnetic  media  will  be  retained 
ndefinitely;  however,  they  will  be 
ipdated  periodically  to  reflect  changes. 
Jpon  expiration  of  their  respective 
retention  periods,  the  investigative  files 
ire  transferred  to  the  Federal  Records 
Center,  Suitland.  Maryland,  for  storage 
Emd  in  most  instances  destroyed  by 
3uming,  maceration  or  pulping  when  20 
years  old. 

system  manager(s)  and  address: 

Assistant  Inspector  General  for 
Investigations,  Room  7320, 1201 


Constitution  Avenue,  NW,  Washington, 
DC  20220. 

NOTIFICATION  PROCEDURE: 

Pursuant  to  5  U.S.C.  552a(j)(2)  and 
{k)(2),  this  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  Procedure"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification  Procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

See  "Categories  of  individuals"  above. 
This  system  contains  investigatory 
material  for  which  sources  need  not  b6 
reported. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552(a)(c)(3)(4),(d)(l)(2)(3)(4), 
(e)(l)(2)(3),  (4)(G),  (H),  and  (I),  (e)(5)  and 
(8),  (f)  and  (g)  of  the  Privacy  Act 
pursuant  to  5  U.S.C.  552a(j)(2)  and 
(k)(2). 

TREASURY/DO  .191 

SYSTEM  NAME: 

OIG  Management  Information  System 
(MIS). 

SYSTEM  location: 

Office  of  Inspector  General  (OIG),  all 
headquarters,  regional  and  field  offices. 
(See  appendix  A.) 

categories  of  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  employees  of  the 
Office  of  Inspector  General. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(1)  MIS  Personnel  system  records 
contain  OIG  employee  name,  office, 
start  of  employment,  series/grade,  title, 
separation  date;  (2)  MIS  tracking  records 
contain  status  information  on  audits, 
investigations  and  other  projects  from 
point  of  request  or  aimual  planning 
through  follow-up  and  closiu«;  (3)  MIS 
Timekeeping  records  contain  assigned 
projects  and  distribution  of  time;  (4) 
MIS  Equipment  hiventory  records 
contain  assigned  equipment;  (5)  MIS 
Travel  records  contain  dates,  type  of 
travel  and  costs;  (6)  MIS  Training 
records  contain  dates,  title  of  training, 
and  costs. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Inspector  General  Act  of  1978,  as 
amended;  (5  U.S.C.  Appendix  3>  5 
U.S.C.  301;  and  31  U.S.C.  321. 

PURP0SE(S): 

The  purpose  of  the  MIS  system  is  to: 
(1)  Manage  effectively  OIG  resources 


and  projects;  (2)  capture  accurate 
statistical  data  for  mandated  reports  to 
the  Secretary  of  the  Treasury,  the 
Congress,  the  Office  of  Management  and 
Budget,  the  General  Accounting  Office, 
the  President's  Council  on  Integrity  and 
Efficiency  and  other  federal  agencies; 
and  (3)  provide  accurate  information 
critical  to  the  OIG's  daily  operation, 
including  employee  performance  and 
conduct. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDMO  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

(1)  A  record  from  the  system  of 
records,  which  indicates,  either  by  itself 
or  in  combination  with  other 
information,  a  violation  or  potential 
violation  of  law,  whether  civil  or 
criminal,  and  whether  arising  by  statute, 
regulation,  rule  or  order  issued  pursuant 
thereto,  may  be  disclosed  to  a  Federal, 
State,  local,  or  foreign  agency  or  other 
public  authority  that  investigates  or 
prosecutes  or  assists  in  investigation  or 
prosecution  of  such  violation,  or 
enforces  or  implements  or  assists  in 
enforcement  or  implementation  of  the 
statute,  rule,  regulation  or  order.  (2)  A 
record  from  the  system  of  records  may 
be  disclosed  to  a  Federal.  State,  local,  or 
foreign  agency  or  other  public  authority, 
or  to  private  sector  (i.e.,  non-Federal. 
State,  or  local  government)  agencies, 
organizations,  boards,  bureaus,  or 
commissions,  which  maintain  civil, 
criminal,  or  other  relevant  enforcement 
records  or  other  pertinent  records,  such 
as  current  licenses  in  order  to  obtain 
information  relevant  to  an  agency 
investigation,  audit,  or  other  inquiry,  or 
relevant  to  a  decision  concerning  the 
hiring  or  retention  of  an  employee  or 
other  persormel  action,  the  issuance  of 
a  security  clearance,  the  letting  of  a 
contract,  the  issuance  of  a  license,  grant 
or  other  benefit,  the  establishment  of  a 
claim,  or  the  initiation  of 
administrative,  civil,  or  criminal  action. 
Disclosure  to  the  private  sector  may  be 
made  only  when  the  records  are 
properly  constituted  in  accordance  with 
agency  requirements;  are  accurate, 
relevant,  timely  and  complete;  and  the 
disclosure  is  in  the  best  interest  of  the 
Government.  (3)  A  record  from  the 
system  of  records  may  be  disclosed  to  a 
Federal,  State,  local,  or  foreign  agency 
or  other  pubUc  authority,  or  private 
sector  (i.e.,  non-Federal,  State,  or  local 
government)  agencies,  organizations, 
boards,  bureaus,  or  commissions,  if 
relevant  to  the  recipient's  hiring  or 
retention  of  an  employee  or  other 
personnel  action,  the  issuance  of  a 
security  clearance,  the  letting  of  a 
contract,  the  issuance  of  a  license,  grant 
or  other  benefit,  the  establishment  of  a 
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claim,  or  the  initiation  of 
administrative,  civil,  or  criminal  action. 
Disclosure  to  the  private  sector  may  be 
made  only  when  the  records  are 
properly  constituted  in  accordance  with 
agency  requirements;  are  accurate, 
relevant,  timely  and  complete;  and  the 
disclosure  is  in  the  best  interest  of  the 
Government.  (4)  A  record  from  the 
system  of  records  may  be  disclosed  to 
any  source,  private  or  public,  to  the 
extent  necessary  to  secure  from  such 
source  information  relevant  to  a 
legitimate  agency  investigation,  audit,  or 
other  inquiry.  (5)  A  record  from  the 
system  of  records  may  be  disclosed  to 
the  Department  of  Justice  when  the 
agency  or  any  component  thereof,  or 
any  employee  of  the  agency  in  his  or  her 
official  capacity,  or  any  employee  of  the 
agency  in  his  or  her  individual  capacity 
where  the  Department  of  Justice  has 
agreed  to  represent  the  employee,  or  the 
United  States,  where  the  agency 
determines  that  litigation  is  likely  to 
affect  the  agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and 
the  use  of  such  records  by  the 
Department  of  Justice  is  deemed  by  the 
agency  to  be  relevant  and  necessary  to 
the  litigation  and  the  use  of  such 
records  by  the  Department  of  Justice  is 
therefore  deemed  by  the  agency  to  be  for 
a  purpose  that  is  compatible  with  the 
purpose  for  which  the  agency  collected 
the  records.  (6)  A  record  from  the 
system  of  records  may  be  disclosed  in 
a  proceeding  before  a  court  or 
adjudicative  body,  when  the  agency,  or 
any  component  thereof,  or  any 
employee  of  the  agency  in  his  or  her 
official  capacity,  or  any  employee  of  the 
agency  in  his  or  her  individual  capacity 
where  the  agency  has  agreed  to 
represent  the  employee,  or  the  United 
States,  where  the  agency  determines 
that  litigation  is  likely  to  affect  the 
agency  or  any  of  its  components,  is  a 
party  to  litigation  or  has  an  interest  in 
such  litigation,  and  the  agency 
determines  that  use  of  such  records  is 
relevant  and  necessary  to  the  litigation 
and  the  use  of  such  records  is  therefore 
deemed  by  the  agency  to  be  for  a 
purpose  that  is  compatible  with  the 
purpose  for  which  the  agency  collected 
the  records.  (7)  A  record  from  the 
system  of  records  may  be  disclosed  to  a 
Member  of  Congress  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  Member  of  Congress  made  at 
the  request  of  that  individual.  (8)  A 
record  from  the  system  of  records  may 
be  disclosed  to  the  Department  of 
Justice  and  the  Office  of  Government 
Ethics  for  the  purpose  of  obtaining 
advice  regarding  a  violation  or  possible 


violation  of  statute,  regulation,  rule  or 
order  or  professional  ethical  standards. 
(9)  A  record  from  the  system  of  records 
may  be  disclosed  to  the  Office  of 
Management  and  Budget  for  the  purpose 
of  obtaining  its  advice  regarding  agency 
obhgations  under  the  Privacy  Act.  or  in 
connection  with  the  review  of  private 
relief  legislation.  (10)  A  record  from  the 
system  of  records  may  be  disclosed  in 
response  to  a  subpoena  issued  by  a 
Federal  agency  having  the  power  to 
subpoena  records  of  other  Federal 
agencies  if,  after  careful  review,  the  OIG 
determines  that  the  records  are  both 
relevant  and  necessary  to  the  requesting 
agency's  needs  and  the  purpose  for 
which  the  records  will  be  used  is 
compatible  with  the  purpose  for  which 
the  records  were  collected.  (11)  A  record 
from  the  system  of  records  may  be 
disclosed  to  a  private  contractor  for  the 
purpose  of  compiling,  organizing, 
analyzing,  programming,  or  otherwise 
refining  records  subject  to  the  same 
limitations  appUcable  to  U.S. 
Department  of  Treasury  officers  and 
employees  under  the  Privacy  Act.  (12)  A 
record  from  the  system  of  records  may 
be  disclosed  to  a  grand  jury  agent 
pursuant  either  to  a  Federal  or  State 
grand  jury  subpoena,  or  to  a  prosecution 
request  that  such  record  be  released  for 
the  purpose  of  its  introduction  to  a 
grand  jury  provided  that  the  Grand  Jury 
channels  its  request  through  the 
cognizant  U.S.  Attorney,  that  the  U.S. 
Attorney  has  been  delegated  the 
authority  to  make  such  requests  by  the 
Attorney  General,  that  she  or  he  actually 
signs  the  letter  specifying  both  the 
information  sought  and  the  law 
enforcement  purpose  served.  In  the  case 
of  a  State  Grand  Jury  subpoena,  the 
State  equivalent  of  the  U.S.  Attorney 
and  Attorney  General  shall  be 
substituted.  (13)  A  record  from  the 
system  of  records  may  be  disclosed  to  a 
Federal  agency  responsible  for 
considering  suspension  or  debarment 
action  where  such  record  would  be 
relevant  to  such  action.  (14)  A  record 
from  the  system  of  records  may  be 
disclosed  to  an  entity  or  person,  public 
or  private,  where  disclosure  of  the 
record  is  needed  to  enable  the  recipient 
of  the  record  to  take  action  to  recover 
money  or  property  of  the  United  States 
Department  of  the  Treasury,  where  such 
recovery  will  accrue  to  the  benefit  of  the 
United  States,  or  where  disclosure  of  the 
record  is  needed  to  enable  the  recipient 
of  the  record  to  take  appropriate 
disciplinary  action  to  maintain  the 
integrity  of  the  programs  or  operations 
of  the  Department  of  the  Treasury.  (15) 
A  record  from  the  system  of  records  mav 
be  disclosed  to  a  Federal,  state,  local  or 


foreign  agency,  or  other  public 
authority,  for  use  in  computer  matching 
programs  to  prevent  and  detect  fraud 
and  abuse  in  benefit  programs 
administered  by  an  agency,  to  support 
civil  and  criminal  law  enforcement 
activities  of  any  agency  and  its 
components,  and  to  collect  debts  and 
over  payments  owed  to  any  agency  and 
its  components.  (16)  A  record  from  the 
system  of  records  may  be  disclosed  to  a 
public  or  professional  licensing 
organization  when  such  record 
indicates,  either  by  itself  or  in 
combination  with  other  information,  a 
violation  or  potential  violation  of 
professional  standards,  or  reflects  on  the 
moral,  educational,  or  professional 
qualifications  of  an  individual  who  is 
licensed  or  who  is  seeking  to  become 
licensed.  (17)  A  record  from  the  system 
of  records  may  be  disclosed  to  the  Office 
of  Management  and  Budget,  the  General 
Accounting  Office,  the  President's 
Council  on  Integrity  and  Efficiency  and 
other  Federal  agencies  for  mandated 
reports. 

DISCLOSURE  TO  CONSUMER  REPORTING 

agencies: 

Debtor  information  may  also  be 
furnished,  in  accordance  with  5  U  S  C 
552a(b)(12)  and  31  U.S.C.  3711(e)  to 
consumer  reporting  agencies  to 
encourage  repayment  of  an  overdue 
debt. 

POLiaES  AND  practices  FOR  STORING, 
RETRIEVING,  ACCESSWG,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  and  magnetic  media. 


retrievabiuty: 

Most  files  are  accessed  by  OIG 
employee  name,  employee  number, 
office,  or  cost  center.  Some  records  may 
be  accessed  by  entering  equipment  or 
project  information. 

SAFEGUARDS: 

Access  is  limited  to  OIG  employees 
who  have  a  need  for  such  information 
in  the  course  of  their  work.  A  central 
console  is  located  in  a  departmental 
computer  room  which  is  staffed  during 
normal  business  hours  and  locked  at 
other  times.  Terminals  and  paper  copies 
are  maintained  in  offices  which  are 
staffed  during  normal  business  hours 
and  locked  at  other  times.  Access  to 
records  on  magnetic  media  is  controlled 
by  computer  passwords.  Access  to 
specific  MIS  records  is  further  limited 
and  controlled  by  computer  security 
programs  limiting  access  to  authorized 
personnel. 
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leTENnON  AND  DISPOSAL: 

Records  are  periodically  updated  to 
nejflect  changes  and  are  retained  as  long 
$3  necessary. 

EMANAGER(S)  AND  ADDRESS: 
stant  Inspector  General  for 
rces,  Suite  510.  740  15th  St.  NW. 
Washington,  DC  20220. 


ITIFICATION  procedure: 
Individuals  wishing  to  be  notified  if 
ey  are  named  in  this  system  of 
5 cords,  or  to  gain  access  to  records 
aintained  in  this  system  may  inquire 
accordance  with  instructions 
appearing  in  31  CFR  part  1,  subpart  C, 
^bpendix  A.  Individuals  must  submit  a 
Written  request  containing  the  following 
elements:  (1)  Identify  the  record  system; 
li)  identify  the  category  and  type  of 

Eords  sought;  and  (3)  provide  at  least 
3  items  of  secondary  identification 
te  of  birth,  employee  identification 
number,  dates  of  employment  or  similar 
i  aformation).  Address  inquiries  to 
/  Lssistant  Director,  Disclosure  Services 
( see  "Record  access  Procediu«s"  below). 

iIkORO  ACCESS  procedures: 

Assistant  Director,  Disclosure 
J  tervices.  Department  of  the  Treasiuy , 
]  loom  1054, 1500  Pennsylvania  Avenue, 
4W,  Washington,  DC  20220. 

I  ONTESTING  records  PROCEDURES: 

See  "Record  access  procedures" 
i  ibove. 

leCORD  SOURCE  CATEGORIES: 

Current  and  former  employees  of  the 
DIG. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTB*: 

None. 
(Appendix  A— Addresses  of  OIG  Offices 

Headquarters:  Department  of  Treasury, 
Office  of  Inspector  General,  Office  of  the 
Assistant  Inspector  General  for  Resources. 
Suite  510,  740  15th  Street,  NW,  Washington, 
D.C.  20220. 

Field  Locations:  Contact  System  Manager 
for  addresses. 
Department  of  Treasury,  Office  of  Inspector 

General,  Office  of  the  Assistant  Inspector 

General  for  Investigations,  Office  of  the 

Regional  Inspector  General  for 

Investigations,  Mid-States  Regional  Office, 

Houston.  TX  77057. 
Department  of  Treasury,  Office  of  Inspector 

General,  Office  of  the  Assistant  Inspector 

General  for  Investigations,  Chicago  Field 

Office,  Chicago,  IL  60690. 
Department  of  Treasury,  Office  of  Inspector 

General,  Office  of  the  Assistant  Inspector 

General  for  Investigations,  Office  of  the 

Regional  Inspector  General  for 

Investigations,  Western  Regional  Office,  El 

Segundo,  CA  90245-4320. 
Department  of  Treasury,  Office  of  Inspector 

General,  Office  of  the  Assistant  Inspector 


General  for  Audit.  FLETC  Field  Office, 
Federal  Law  Enforcement  Training  Center, 
Glynco.GA  31524. 
Department  of  Treasury,  Office  of  Inspector 
General.  Office  of  the  Assistant  Inspector 
General  for  Audit,  Office  of  the  Regional 
Inspector  General  for  Audit,  Eastern 
Regional  Office.  Boston.  MA  02110. 
Department  of  Treasury.  Office  of  Inspector 
General.  Office  of  the  Assistant  Inspector 
General  for  Audit.  Office  of  the  Deputy 
Assistant  Inspector  General  for  Audit.  New 
York  Field  Office.  New  York,  NY  10048. 
Department  of  Treasury,  Office  of  Inspector 
General,  Office  of  the  Assistant  Inspector 
General  for  Audit,  Office  of  the  Regional 
Inspector  General  for  Audit,  Eastern 
Regional  Office,  Philadelphia  Field  Office. 
Marlton,  NJ  08053. 
Department  of  Treasury,  Office  of  Inspector 
General,  Office  of  the  Assistant  Inspector 
General  for  Audit,  Office  of  the  Regional 
Inspector  General  for  Audit,  Central 
Regional  Office,  Chicago,  IL  60603. 
Department  of  Treasury,  Office  of  Inspector 
General,  Office  of  the  Assistant  Inspector 
General  for  Audit,  Office  of  the  Deputy 
Assistant  Inspector  General  for  Audit, 
Indianapolis  Field  Office,  Indianapolis,  IN 
46278. 
Department  of  Treasury,  Office  of  Inspector 
General,  Office  of  the  Assistant  Inspector 
General  for  Audit,  Office  of  the  Regional 
Inspector  General  for  Audit,  Southern 
Regional  Office,  Houston,  TX  77057. 
Department  of  Treasury.  Office  of  Inspector 
General.  Office  of  the  Assistant  Inspector 
General  for  Audit.  Office  of  the  Regional 
Inspector  General  for  Audit.  Southern 
Regional  Office.  Miami  Field  Office. 
Miami,  FL  33166-7710. 
Department  of  Treasury.  Office  of  Inspector 
-  General.  Office  of  the  Assistant  Inspector 
General  for  Audit.  Office  of  the  Regional 
Inspector  General  for  Audit.  New  Orleans 
Field  Office,  New  Orleans,  LA  70130. 
Department  of  Treasury,  Office  of  Inspector 
General,  Office  of  the  Assistant  Inspector 
General  for  Audit,  Office  of  the  Regional 
Inspector  General  for  Audit,  Western 
Regional  Office,  El  Segundo,  CA  90245- 
4320. 
Department  of  Treasury,  Office  of  Inspector 
General,  Office  of  the  Assistant  Inspector 
General  for  Audit,  Office  of  the  Regional 
Inspector  General  for  Audit,  Western 
Regional  Office,  San  Francisco  Field 
Office,  San  Francisco,  CA  94105. 


TREASURY/DO  .193 


V 


SYSTEM  NAME: 

Employee  Locator  and  Automated 
Directory  System— Treasury/DO. 

SYSTEM  location: 

Main  Treasury  Building,  1500 
Pennsylvania  Ave.,  NW.  Washington, 
DC  20220. 

categories  of  individuals  covered  by  the 
system: 

Information  on  all  employees  of  the 
Department  is  maintained  in  the  system 
if  the  proper  locator  card  is  provided. 


categories  of  records  in  the  system: 
Name,  office  telephone  number, 
bureau,  office  symbol,  building,  room 
nimiber.  home  address  and  phone 
number,  and  person  to  be  notified  in 
case  of  emergency. 

authority  for  maintenance  of  the  system: 
5  U.S.C.  301. 

routine  uses  of  records  maintained  m  the 
system,  mcluding  categories  of  users  and 
the  purposes  of  such  uses: 

Disclosures  are  not  made  outside  of 
the  Department. 

POUaES  and  PRACtlCES  FOR  STORING, 
RETRIEVMG,  ACCESSMG,  RETAINING,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Hard  copy  and  magnetic  media. 

RETRIEVABILmr: 

Indexed  by  name  and/or  block  code 
numbers. 

SAFEGUARDS: 

All  records,  including  computer 
system  and  all  terminals  are  located 
within  secure  space.  Only  authorized 
personnel  have  access. 

RETENTION  AND  DISPOSAL: 

Records  are  kept  as  long  as  needed, 
updated  periodically  and  destroyed  by 
burning. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief.  Telecommunications 
Operations  Branch.  Room  1121-MT, 
1500  Pennsylvania  Ave..  NW, 
Washington.  DC  20220. 

NOTIFICATION  PROCEDURE: 

See  "System  manager"  above. 

RECORD  ACCESS  PROCEDURES: 

See  "System  manager"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "System  manager"  above. 

RECORD  SOURCE  CATEGORIES: 

Information  is  provided  by  individual 
employees.  Necessary  changes  made  if 
requested. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
TREASURY/DO  .194 
SYSTEM  name: 

Circulation  System — Treasury. 

SYSTEM  LOCATION: 

Department  of  the  Treasury.  Library 
and  Information  Service?  Division. 
Room  5030-MT.  1500  Pennsylvania 
Avenue.  NW,  Washington.  DC  20220. 
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categories  of  individuals  covered  by  the 
system: 

Employees  who  borrow  library 
materials  or  receive  library  materials  on 
distribution.  The  system  also  contains 
records  concerning  interlibrary  loans  to 
local  libraries  which  are  not  subject  to 
the  Privacy  Act. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  of  items  borrowed  from  the 
Treasury  Library  collection  and  patron 
records  are  maintained  on  central 
computer.  Records  are  maintained  by 
name  of  borrower,  office  locator 
information,  and  title  of  publication. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301. 

PURP0SES(S): 

Track  circulation  of  library  materials 
and  their  borrowers. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDWQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used  to  disclose 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains. 

POUCIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DSPOStW  OF  RECORDS  M  THE  SYSTEM: 


STORAGE: 

Electronic  media. 
retrievabiuty: 

Data  can  be  retrieved  from  the  system 
by  borrower  name  or  bar  code  number 
and  publication  title  or  its  associated 
bar  code  number. 

SAFEGUARDS: 

Access  to  the  system  requires 
knowledge  of  password  identification 
codes  and  protocols  for  calling  up  the 
data  files.  Access  to  the  records  is 
limited  to  staff  of  the  Readers  Services 
Branch  who  have  a  need-to-know  the 
information  for  the  performance  of  their 
duties. 

RETENTION  AND  DISPOSAL: 

Only  current  data  are  maintained  on- 
line. Records  for  borrowers  are  deleted 
when  employee  leaves  Treasury. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Director,  Library  and 
Information  Services,  Department  of  the 
Treasury.  Room  5030-MT.  1500 
Pennsylvania  Ave.,  NW,  Washineton. 
DC  20220. 

NOTFICATION  PROCEDURE: 

Inquiries  should  be  addressed  to 
Assistant  Director,  Disclosure  Services. 


Department  of  the  Treasury.  Room 
1054-MT.  1500  Pennsylvania  Ave.,  N\V. 
Washington  DC  20220. 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  procedure"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification  procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

Patron  information  records  are 
completed  by  borrowers  and  library 
staff. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 


TREASURY/DO  .196 
SYSTEM  NAME: 

Security  Information  System- 
Treasury /DO. 

SYSTEM  LOCATION: 

Components  of  this  system  are  located 
in  the  following  offices  within  the 
Departmental  Offices:  Office  of  Security. 
Room  3210  Treasury  Annex.  1500 
Pennsylvania  Avenue.  NW.  Washington. 
DC  20220,  and  Assistant  Director, 
Security,  Safety  and  Parking, 
Administrative  Operations  Division, 
Room  1212  MT,  1500  Pennsylvania 
Avenue,  NW,  Washington,  DC  20220. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

(1)  Department  of  the  Treasury 
officials  who  classify  documents  with  a 
national  security  classification,  i.e.,  Top 
Secret,  Secret,  or  Confidential.  (2)  Each 
Department  of  the  Treasury  official,  by 
name  and  position  title,  who  has  been 
delegated  the  authority  to  downgrade 
and  declassify  national  security 
information  and  who  is  not  otherwise 
authorized  to  classify  a  document  at  its 
present  classification  level.  (3)  Each 
Department  of  the  Treasury  official,  by 
name  and  position  title,  who  has  been 
delegated  the  authority  for  original 
classification  of  national  security 
information,  exclusive  of  officials 
specifically  authorized  original 
classification  authority  by  Treasury 
Order  102-10.  (4)  Each  Department  of 
the  Treasury  office  by  name  and 
position  title  delegated  the  authority  to 
derivatively  classify  national  security 
information  in  accordance  with  an 
approved  classification  guide  or  on  the 
basis  of  source  documents.  (5)  Each 
Department  of  the  Treasury  official  who 
does  not  have  original  classification 
authority  for  national  security 
information  and  who  is  not  authorized 
to  dovmgrade  and  declassify  national 
security  information,  but  who  may 
control  and/or  decontrol  limited  official 
use  information.  (6)  An  alphabetical 


listing  of  Department  of  the  Treasury 
employees  who  have  valid  security 
violations  as  a  result  of  the  improper 
handling,  safeguarding,  or  storage  of 
classified  national  security  and  limited 
official  use  information.  (7)  Department 
of  the  Treasury  personnel  concerned 
with  classified  national  security  and 
limited  official  use  information  who 
have  participated  in  a  security 
orientation  program  regarding  the 
salient  features  of  the  security 
requirements  and  procedures  for  the 
handling  and  safeguarding  of  such 
information. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  following  records  are  maintained 
by  the  Director  of  Security:  (1)  Report  of 
Authorized  Downgrading  and 
Declassification  Officials,  (2)  Report  of 
Authorized  Classifiers,  (3)  Report  of 
Authorized  Derivative  Classifiers.  (4) 
Designation  of  Controlling/ 
Decontrolling  Officials,  and  (5)  Record 
of  Security  Violation.  The  Assistant 
Director.  Security.  Safety  and  Parking 
maintains  the  following  records:  The 
Security  Orientation  Acknowledgment. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Executive  Order  No.  12958.  dated 
April  17. 1995,  and  Office  of  Security 
Manual,  TDP  71-10. 


PURPOSE(S): 

The  system  is  designed  to  (1)  oversee 
compliance  with  Executive  Order  No. 
12958  and  Departmental  programming 
and  implementation.  (2)  ensure  proper 
classification  of  national  security 
information,  (3)  record  details  of  valid 
security  violations  and  (4)  assist  in 
determining  the  effectiveness  of 
information  security  programs  afi^ecting 
classified  and  limited  official  use 
information. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  mCLUDMG  CATEEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used  to  disclose 
information  to  appropriate  Federal 
agencies  and  for  enforcing  or 
implementing  a  statute,  rule,  regulation 
or  order. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DBPOSWG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Hard  Copy  paper  files. 

RETRtEVABILITY: 

Manually  filed  and  indexed  by  office 
or  bureau,  date,  name  of  official  and 
position  title,  where  appropriate. 
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4  FEGUARDS: 

Secured  in  security  equipment  to 
which  access  is  Umited  to  personnel 
'  ith  the  need  to  know. 


M 


IICTENTION  AND  DISPOSAL: 

With  the  exception  of  the  Record  of 
purity  Violation,  which  is  maintained 
Jor  a  period  of  two  years,  and  the 
Security  Orientation  Acknowledgment, 
the  remaining  records  are  destroyed 
kid/or  updated  on  an  annual  basis. 
Pestruction  is  effected  by  shredding  or 
bither  comparable  means. 

i 

1STEM  MANAGER(S)  AND  ADDRESS: 
Director  of  Security.  3210  Treasury 
nnex,  1500  Pennsylvania  Avenue  NW. 
Washington.  DC  20220.  and  Assistant 
[iirector.  Security.  Safety  and  Parking. 
Administrative  Operations  Division, 
itoom  1212  MT,  1500  Pennsylvania 
i  ivenue.,  NW,  Washington,  DC  20220 

ijoTIFICA'nON  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
1  ley  are  named  in  this  system  of 
icords,  or  to  gain  access  to  records 
laintained  in  this  system,  must  submit 
written  request  containing  the 
lollowing  elements:  (1)  Identify  the 
(Cord  system;  (2)  identify  the  category 
.id  types  of  records  sought:  and  (3) 
jrovide  at  least  two  items  of  secondary 
Identification  (date  of  birth,  employee 
identification  number,  dates  of 
smployment  or  similar  information)  to 
he  Assistant  Director,  Disclosure 
Services.  (See  "Record  access 
jrocedures"  below). 

RECORD  ACCESS  PROCEDURES: 

Assistant  Director,  Disclosure 
Services,  Department  of  the  Treasury, 
Koom  1054  MT,  1500  Pennsylvania 
Ave.,  NW.  Washington.  DC  20220. 

COHTESTING  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 


RECORD  SOURCE  CATEGORIES: 

The  sources  of  the  information  are 
office  and  bureau  employees  of  the 
Department  of  the  Treasury.  The 
information  concerning  any  security 
violation  is  reported  by  Department  of 
the  Treasury  security  officials  and 
Department  of  State  security  officials  as 
concerns  Treasury  personnel  attached  to 
U.S.  diplomatic  posts  or  missions. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTBi: 
None. 

TREASURY/DO  .200 

SYSTEM  NAME: 

FinCEN  Data  Base— Treasury/DO. 


SYSTEM  LOCATION: 

The  Financial  Crimes  Enforcement 
Network,  2070  Chain  Bridge  Road. 
Vienna.  VA  22182. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

(1)  Individuals  who  relate  in  any 
manner  to  official  FinCEN  efforts  in 
support  of  the  enforcement  of  the  Bank 
Secrecy  Act  and  money-laundering  and 
other  financial  crimes.  Such  individuals 
may  include,  but  are  not  limited  to. 
subjects  of  investigations  and 
prosecutions;  suspects  in  investigations; 
victims  of  such  crimes;  witnesses  in 
such  investigations  and  prosecutions; 
and  close  relatives  and  associates  of  any 
of  these  individuals  who  may  be 
relevant  to  an  investigation;  (2)  Current 
and  former  FinCEN  personnel  whom 
FinCEN  considers  relevant  to  an 
investigation  or  inquiry;  (3)  individuals 
who  are  the  subject  of  unsolicited 
information  possibly  relevant  to 
violations  of  law  or  regulations,  who 
offer  unsoUcited  information  relating  to 
such  violations,  who  request  assistance 
from  FinCEN.  and  who  make  inquiries 
of  FinCEN. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Every  possible  type  of  information 
that  contributes  to  effective  law 
enforcement  may  be  maintained  in  this 
system  of  records,  including,  but  not 
limited  to,  subject  files  on  individuals, 
corporations,  and  other  legal  entities; 
information  provided  pursuant  to  the 
Bank  Secrecy  Act;  information  gathered 
pursuant  to  search  warrants;  statements 
of  witnesses;  information  relating  to 
past  queries  of  the  FinCEN  Data  Base; 
criminal  referral  information;  complaint 
information;  identifying  information 
regarding  witnesses,  relatives,  and 
associates;  investigative  reports;  and 
intelligence  reports. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  31  U.S.C.  5311  etseq.; 
31  CFR  part  103;  Treasury  Department 
Order  No.  105-08  (April  25, 1990). 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM  INCLUDMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Records  in  this  system  may  be  used 
to:  (1)  Provide  responses  to  queries  from 
Federal,  State,  territorial,  and  local  law 
enforcement  and  regulatory  agencies, 
both  foreign  and  domestic,  regarding 
Bank  Secrecy  Act  and  other  financial 
crime  enforcement;  (2)  furnish 
information  to  other  Federal,  State, 
local,  territorial,  and  foreign  law 
enforcement  and  regulatory  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing  a  statute. 


rule,  regulation,  order,  or  license,  where 
FinCEN  becomes  aware  of  an  indication 
of  a  violation  or  potential  violation  of 
civil  or  criminal  law  or  regulation;  (3) 
furnish  information  to  the  Department 
of  Defense,  to  support  its  role  in  the 
detection  and  monitoring  of  aerial  and 
maritime  transit  of  illegal  drugs  into  the 
United  States  and  any  other  role  in 
support  of  law  enforcement  that  the  law 
may  mandate;  (4)  respond  to  queries 
from  INTERPOL  in  accordance  with 
agreed  coordination  procedures  between 
FinCEN  and  INTERPOL;  (5)  fiimish 
information  to  individuals  and 
organizations,  in  the  course  of 
enforcement  efforts,  to  the  extent 
necessary  to  elicit  information  pertinent 
to  financial  law  enforcement;  (6)  furnish 
information  to  a  court,  magistrate  or 
administrative  tribunal  in  the  course  of 
presenting  evidence,  including 
disclosures  to  opposing  coimsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  civil  or  criminal 
law  proceedings;  (7)  furnish  information 
to  the  news  media  in  accordance  with 
the  guidelines  contained  in  28  CFR  50.2. 
which  relate  to  civil  and  criminal 
proceedings;  and  (8)  furnish  information 
to  the  Department  of  State  and  the 
Intelligence  community  to  further  those 
agencies'  efforts  with  respect  to  national 
security  and  the  foreign  aspects  of 
international  narcotics  trafficking. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSMG,  RETAININC  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Magnetic  media  and  hard  copy. 

retrievabiltty: 

By  name,  address,  or  unique 
identifying  nimiber. 

SAFEGUARDS: 

All  FinCEN  personnel  accessing  the 
system  will  have  successfully  passed  a 
background  investigation.  FinCEN  will 
furnish  information  from  the  system  of   . 
records  to  approved  personnel  only  on 
a  "need  to  know"  basis  using  passwords 
and  access  control.  Procedural  and 
physical  safeguards  to  be  utilized 
include  the  logging  of  all  queries  and 
periodic  review  of  such  query  logs; 
compartmentalization  of  information  to 
restrict  access  to  authorized  personnel; 
physical  protection  of  sensitive  hard 
copy  information;  encryption  of 
electronic  communications;  intruder 
alarms;  and  24-hour  building  guards. 

RETENTION  AND  OlSPOSAU 

FinCEN  personnel  wilr  review  records 
each  time  a  record  is  retrieved  and  oi^ 
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a  periodic  basis  to  see  whether  it  should 
be  retained  or  modified.  FinCEN  will 
dispose  of  all  records  after  six  years  and 
will  never  retain  any  record  for  more 
than  seven  years.  Records  will  be 
disposed  of  by  erasure  of  magnetic 
media  and  by  shredding  and/or  burning 
of  hard  copy  documents. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Director,  Financial  Crimes 
Enforcement  Network,  2070  Chain 
Bridge  Road,  Vienna,  VA  22182. 

NOmCATION  PROCEDURE: 

Pursuant  to  5  U.S.C.  552a(j)(2).  (k)(l), 
and  (k)(2),  this  system  of  records  may 
not  be  accessed  for  purposes  of 
determining  if  the  system  contains  a 
record  pertaining  to  a  particular 
individual. 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  procedure"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification  procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

See  "Categories  of  individuals 
covered  by  the  system  '  above.  The 
system  contains  material  for  which 
sources  need  not  be  reported. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a(c)(3).  (c)(4),  (d)(1),  (d)(2),  (d)(3), 
(e)(1),  (e)(2),  (e)(3),  (e)(4)(G),  (H),  and  (I). 
(e)(5),  (e)(8),  (f),  and  (g)  of  the  Privacy 
Act  pursuant  to  5  U.S.C.  552a(j)(2), 
(k)(l)  and  (k)(2). 

TREASURY/DO  .201 
SYSTBH  name: 

Fitness  Center  Records — Treasury/ 
DO.  \ 

SYSTEM  location: 

Department  of  the  Treasury,  1500 
Pennsylvania  Avenue,  NW,  Washington 
DC  22020. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 


Federal  Register/ Vol.  63,  No.  242 / Thursday,  December  17,  1998 / Notices 


interest  survey  form;  fitness  assessment 
results;  and  results  of  health  tests  taken 
by  the  Fitness  Center  members. 

AUTHORITY  FOR  THE  MAINTENANCE  OF  THE 

system: 


Treasury  Department  employees  who 
have  applied  for  membership  and 
participate  in  the  Treasury  fitness 
program. 

categories  of  records  IN  THE  SYSTEM: 

Name,  job  title,  addresses,  date  of 
birth,  age,  sex;  name,  address,  and 
telephone  number  of  personal 
physician;  name,  and  address  and 
telephone  number  of  emergency  contact; 
health  and  exercise  history;  physician's 
clearance;  informed  consent  form, 
waiver  and  release  form,  program 


5  U.S.C.  301. 

PURPOSE(S): 

The  records  are  collected  and 
maintained  to  provide  the  Fitness 
Center  contractor  with  written 
documentation  of  user's  membership 
status.  The  records  enable  the  contractor 
to  identify  the  current  fitness  level  and 
potential  health  risks  faced  by  each 
user.  The  collection  of  these  records 
provides  essential  baseline  information 
allowing  the  contractor  to  prescribe  the 
appropriate  exercise  program  to  each 
user. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

No  disclosures  will  be  made  outside 
the  Departmental  Offices. 

POLICIES  AND  PRACTICES  FOR  STORINQ, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  and  magnetic  media. 
retrievability: 
By  name  and  membership  number. 

SAFEGUARDS: 

Records  are  stored  in  locked  cabinets 
in  a  locked  room.  Access  is  limited  to 
authorized  employees  of  the  contractor 
responsible  for  servicing  the  records  in 
the  performance  of  their  duties. 

RETENTION  AND  DISPOSAU 

Active  records  are  retained 
indefinitely.  Inactive  records  are  held 
for  three  years,  then  are  destroyed  by 
shredding. 

SYSTEM  MANAGER  AND  ADDRESS: 

Director,  Administrative  Operations, 
Department  of  the  Treasury,  Room 
1212-MT,  1500  Pennsylvania  Ave.,  NW, 
Washington,  DC  20220.  Name  of  the 
contractor  will  be  provided  by  the 
system  manager  upon  request. 

NOTFICATION  PROCEDURE: 

Individuals  seeking  access  to  any 
record  contained  in  Uie  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  A.  Inquiries  should 
be  addressed  to  Assistant  Director, 
Disclosure  Services,  Departmental 
Offices,  Room  1054-MT,  1500 
Pennsylvania  Avenue,  NW,  Washington. 
DC  20220. 


RECORD  ACCESS  PROCEDURES: 

Inquiries  should  be  addressed  to  the 
Assistant  Director,  Disclosure  Services, 
Departmental  Offices,  Room  1054-MT, 
1500  Pennsylvania  Avenue,  NW, 
Washington,  DC  20220. 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification  procedures"  above. 

RECORD  SOURCE  CATEGORIES: 

The  source  of  the  data  is  the  Treasury 
Department  employee  who  has  applied 
for  membership,  contractor  personnel 
and  the  employee's  personal  physician. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
TREASURY/DO  .202 
SYSTEM  name: 

Drug-Free  Workplace  Program 
Records — Treasury/DO. 

SYSTEM  LOCATION: 

Records  are  located  within  Personnel 
Resources,  Workforce  Effectiveness, 
Room  1450-MT,  Department  of  the 
Treasury,  Departmental  Offices,  1500 
Pennsylvania  Ave.,  NW,  Washington, 
DC  20220. 

categories  of  inoivduals  covered  by  the 
system: 

Employees  of  Departmental  Offices. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  related  to  selection, 
notification,  testing  of  employees,  drug 
test  results,  and  related  documentation 
concerning  the  administration  of  the 
Drug-Free  Workplace  Program  within 
Departmental  Offices. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Pub.  L.  100-71;  5  U.S.C.  7301  and 
7361;  21  U.S.C.  812;  Executive  Order 
12564,  "Drug-Free  Federal  Workplace". 

PURPOSE(S): 

The  system  will  be  established  to 
maintain  records  relating  to  the 
selection,  notification,  and  testing  of 
Departmental  Offices'  employees  for  use 
of  illegal  drugs  and  drugs  identified  in 
Schedules  I  and  U  of  21  U.S.C.  812. 

ROUTINE  USES  OF  RECORDS  MAINTAMED  IN  THE 
SYSTEM,  INCLUDMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

These  records  and  information  in     . 
these  records  may  be  disclosed  to  a 
court  of  competent  jurisdiction  where 
required  by  the  United  States 
Government  to  defend  against  any 
challenge  against  any  adverse  personnel 
action. 
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POLICIES  AND  PRACTICES  FOR  STORING, 
RiSTRIEVING.  ACCESSING,  RETAINING  AND 

dttposino  of  records  in  the  system: 

sJtoraqe: 

Records  consist  of  paper  records 
1 1  aintained  in  file  folders  and  magnetic 
1 1 9dia. 

Rl  trievabiuty: 

Records  are  retrieved  by  name  of 
di  nployee.  position,  title,  social  security 
iumber,  I.D.  number  (if  assigned),  or 
combination  of  these. 


suiy 

iJkFEOUARDS: 

Records  will  be  stored  in  secure 
( :  mtainers,  e.g.,  safes,  locked  filing 
ikbinets,  etc.  Access  to  such  records  is 
restricted  to  individuals  having  direct 
responsibility  for  the  administration  of 
the  agency's  Drug-Free  Workplace 
^ogram.  Procedural  and  documentary 
requirements  of  Pub.  L.  100-71  and  the 
Pepartment  of  Health  and  Human 
Services  Guidelines  will  be  followed. 

F^ETENTION  AND  DISPOSAL: 

Records  are  retained  for  two  years  and 
t  len  destroyed  by  shredding,  burning, 
(  r,  in  case  of  magnetic  media,  erasure. 
'  l^ritten  records  and  test  resuhs  may  be 
I  Btained  up  to  five  years  or  longer  when 
I  lecessary  due  to  challenges  or  appeals 
J  if  adverse  action  by  the  employee. 

)  YSTEM  MANAGER  AND  ADDRESS: 

Departmental  Offices,  Office  of 
'ersonnel  Resources,  Department  of  the 
'reasury.  1500  Pennsylvania  Ave., 
loom  1450-MT,  Washington,  DC  20220. 

lOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
nformation  about  themselves  should 
iddress  written  inquiries  to  the 
ittention  of  the  Assistant  Director, 
Disclosure  Services,  Departmental 
Dffices,  1500  Pennsylvania  Ave.,  Room 
1054-MT,  Washington,  DC  20220. 
ndividuals  must  furnish  their  full 
lame,  Social  Security  Nimiber,  the  title, 
series,  and  grade  of  the  position  they 
occupied,  the  month  and  year  of  any 
drug  test(s)  taken,  and  verification  of 
identity  as  required  by  31  CFR  part  1, 
subpart  C,  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
attention  of  the  Assistant  Director, 
Disclosure  Services,  Departmental 
Offices,  1500  Permsylvania  Ave.,  Room 
1054-MT,  Washington.  DC  20220. 
Individuals  must  furnish  their  full 
name.  Social  Security  Number,  the  title, 
series,  and  grade  of  the  position  they 


occupied,  the  month  and  year  of  any 
drug  test(s)  taken,  and  verification  of 
identity  as  required  by  31  CFR  part  1. 
subpart  C,  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

The  Department  of  the  Treasury  rules 
for  accessing  records,  for  contesting 
contents,  and  appealing  initial 
determinations  by  the  individual 
concerned  are  published  in  31  CFR  part 
1,  subpart  A,  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

Records  are  obtained  from  the 
individual  to  whom  the  record  pertains; 
Departmental  Offices  employees 
involved  in-^he  selection  and 
notification  of  individuals  to  be  tested; 
contractor  laboratories  that  test  urine 
samples  for  the  presence  of  illegal 
drugs;  Medical  Review  Officers; 
supervisors  and  managers  and  other 
Departmental  Offices  official  engaged  in 
administering  the  Drug-Free  Workplace 
Program;  the  Employee  Assistance 
Program,  and  processing  adverse  actions 
based  on  drug  test  results. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
TREASURY/DO  .203 
SYSTEM  name: 

Public  Transportation  Incentive 
Program  Records— Treasury/DO. 


General,  Regional  Inspector  General  for 
Audit,  Eastern  Regional  Office,  Room 
330,  408  Atlantic  Avenue,  Boston.  MA 
02110;  Office  of  Inspector  General. 
Regional  Inspector  General  for  Audit. 
Central  Region.  Suite  510,  55  West 
Monroe  Street.  Chicago.  IL  60603;  Office 
of  Inspector  General,  Regional  Inspector 
General  for  Audit.  Western  Region, 
Room  275,  333  Market  Street,  San 
Francisco,  CA  94105. 

(6)  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  650  Massachusetts  Ave..  NW. 
Washington.  DC  20226. 

(7)  Financial  Management  Service.  " 
3700  East  West  Hwy..  Hyattsville.  MD 
20782. 

CATEGORIES  OF  INDtVDUALS  COVERED  BY  THE 

system: 

Employees  who  have  applied  to 
participate  in  the  Public  Transportation 
Incentive  Program. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(1)  Public  Transportation  Incentive 
Program  application  form  containing  the 
participant's  name,  social  security 
number,  place  of  residence,  office 
address,  office  telephone,  grade  level, 
duty  hours,  previous  method  of 
transportation,  and  the  type  of  fare 
incentive  requested.  (2)  Reports 
submitted  to  the  Department  of  the 
Treasury  in  accordance  with  Treasury 
Directive  74-10. 


SYSTEM  location: 

(1)  Departmental  Offices,  Department 
of  the  Treasury,  1500  Pennsylvania 
Avenue,  NW,  Washington,  DC  20220. 

(2)  Bureau  of  Engraving  and  Printing. 
14th  and  C  Streets.  SW,  Washington,  DC 
20228. 

(3)  United  States  Mint,  Judiciary 
Square  Building,  633  Third  Street,  NW, 
Washington,  DC  20220;  United  States 
Mint,  151  North  Independence  Mall 
East,  Philadelphia,  PA  19106;  United 
States  Mint,  320  West  Colfax  Avenue, 
Denver,  CO  80204;  United  States  Mint, 
901  Market  Street.  Suite  470.  San 
Francisco.  CA  94103. 

(4)  Bureau  of  the  Public  Debt.  13th 
and  C  Streets.  SW..  and  999  E  Street 
NW..  Washington.  DC  20239;  200  Third 
Street.  Parkersburg.  WV  26106. 

(5)  Office  of  Inspector  General.  Office 
of  Assistant  Inspector  for  Resources. 
Office  of  Administrative  Services.  Suite 
510.  740  15th.  NW.,  Washington,  DC 
20220:  Office  of  Inspector  General,  Field 
Office  Manager  (Audit),  #6  World  Trade 
Center.  Room  745.  New  York.  NY 
10048;  Office  of  Inspector  General. 
Assistant  Inspector  General  for 
Investigations.  Chicago  Field  Office. 
Suite  520,  55  West  Monroe  Street. 
Chicago.  IL  60603;  Office  of  Inspector 


AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301  and  Pub.  L.  101-509. 

purpose(S): 

The  records  are  collected  and 
maintained  to  provide  written 
documentation  pertaining  to  applicants 
and  participants  in  the  Public 
Transportation  Incentive  Program. 

routine  uses  of  records  maintamed  m  the 
system,  includmg  categories  of  users  and 

the  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used  to  disclose 
information  to:  (1)  Appropriate  Federal, 
state,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order  or  license;  (2)  a 
court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
court-ordered  subpoena,  or  in 
connection  with  criminal  law 
proceedings;  (3)  a  congressional  office 
in  response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
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record  pertains;  (4)  unions  recognized  as 
exclusive  bargaining  representatives 
under  the  Civil  Service  Reform  Act  of 
1978.  5  U.S.C.  7111  and  7114;  (5) 
agencies,  contractors,  and  others  to 
administer  Federal  personnel  and 
payroll  systems,  and  for  debt  collection 
and  employment  or  security 
investigations;  and  (6)  other  Federal 
agencies  for  matching  to  ensure  that 
employees  receiving  PTI  Program 
benefits  are  not  listed  as  a  carpool  or 
vanpool  participant  or  the  holder  of  a 
parking  permit. 

POUOES  AND  PRACTICES  FOR  STORINQ, 
RETRiEVINQ,  ACCESSINQ,  RETAIMNQ,  AND 
DBPOSWQ  OF  RECORDS  IN  THE  SYSTEM: 


STORAGE: 

Paper  records,  file  folders  and 
magnetic  media. 

retrievabiuty: 

Alphabetically  by  individual  and  by 
office. 

SAFBMJARDS: 

Access  is  limited  to  authorized 
employees.  Files  are  maintained  in 
locked  safes  and/or  file  cabinets. 
Records  on  magnetic  media  are 
password-protected.  During  non-work 
hours,  records  are  stored  in  locked  safes 
and/or  cabinets  in  a  locked  room. 

retention  and  disposal: 

Active  records  are  retained 
indefinitely.  Inactive  records  are  held 
for  three  years  and  then  destroyed. 

system  manaqer(s)  and  address: 

(1)  Departmental  Offices:  Director. 
Administrative  Operations  Division, 
Department  of  the  Treasury,  Room  1212 
MT,  1500  Pennsylvania  Avenue,  NW, 
Washington,  DC  20220. 

(2)  Bureau  of  Engraving  and  Printing: 
Chief,  Office  of  Management  Services, 
Bureau  of  Engraving  and  Printing,  14th 
and  C  Streets,  SW,  Washington.  DC 
20228. 

(3)  United  States  Mint:  Executive 
Secretariat,  United  States  Mint, 
Judiciary  Square  Building,  633  Third 
Street,  NW,  Washington,  DC  20220; 
Property  Management  Officer. 
Management  Analysis  and  Property 
Management  Staff.  United  States  Mint, 
151  North  Independence  Mall  East, 
Philadelphia.  PA  19106;  Chief. 
Administrative  Services  Division, 
United  States  Mint,  320  West  Colfax 
Avenue,  Denver,  CO  80204;  Human 
Resources  Division  and  Budget  and 
Accounting  Division,  United  States 
Mint,  901  Market  Street,  Suite  470,  San 
Francisco,  CA  94103. 

(4)  Bureau  of  the  Public  Debt: 
Assistant  Commissioner,  Office  of 


Administration,  200  Third  Street. 
Parkersburg.  WV  26106. 

(5)  Office  of  Inspector  General:  Office 
of  Assistant  Inspector  for  Resources, 
Office  of  Administrative  Services,  Suite 
510.  740  15th  St.  NW..  Washington,  DC 
20220. 

(6)  Bureau  of  Alcohol.  Tobacco  and 
Firearms:  Chief.  Protection  Program.  650 
MassachusiBtts  Ave..  NW,  Washington, 
DC  20226. 

(7)  Financial  Management  Service. 
Director.  Facilities  Management 
Division,  Financial  Management 
Service,  3700  East  West  Hwy..  Room 
144,  Hyattsville,  MD  20782. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  access  to  any 
record  contained  in  the  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  given  in  the  Appendix  for 
each  Treasury  component  appearing  at 
31  CFR  part  1,  subpart  C.  Inquiries 
should  be  sent  to  the  agency  official 
identified  below: 

(1)  Departmental  Offices:  Inquiries 
should  be  addressed  to  Assistant 
Director,  Disclosure  Services. 
Departmental  Offices.  Room  1054  MT, 
1500  Pennsylvania  Avenue,  NW, 
Washington,  DC  20220. 

(2)  Bureau  of  Engraving  and  Printing: 
Inquiries  should  be  addressed  to 
Disclosure  Officer,  Bureau  of  Engraving 
and  Printing,  14th  and  C  Streets,  SW, 
Washington,  DC  20228. 

(3)  United  States  Mint:  Inquiries 
should  be  addressed  to  Executive 
Secretariat,  United  States  Mint, 
Judiciary  Square  Building,  633  Third 
Street,  NW.  Washington,  DC  20220; 
Property  Management  Officer, 
Management  Analysis  and  Property 
Management  Staff.  United  States  Mint. 
5th  and  Arch  Streets,  Philadelphia,  PA 
19106;  Chief,  Administrative  Services 
Division,  United  States  Mint,  320  West 
Colfax  Avenue,  Denver,  CO  80204; 
Himtian  Resources  Division  and  Budget 
and  Accounting  Division,  United  States 
Mint,  Old  Mint  Building,  88  Fifth  Street, 
San  Francisco,  CA  94103. 

(4)  Bureau  of  the  Public  Debt: 
Assistant  Commissioner,  Office  of 
Administration,  200  Third  Street. 
Parkersburg,  WV  26106. 

(5)  Office  of  Inspector  General: 
Inquiries  should  be  addressed  to: 
Assistant  Director,  Disclosure  Services, 
Departmental  Offices.  Room  1054  MT. 
1 500  Permsylvania  Avenue.  NW. , 
Washington,  DC  20220. 

(6)  Bureau  of  Alcohol,  Tobacco  and 
Firearms:  Privacy  Act  Request.  Bureau 
of  Alcohol.  Tobacco  and  Firearms,  650 
Massachusetts  Avenue,  NW. 
Washington,  DC  20226. 


(7)  Financial  Management  Service: 
Inquiries  should  be  addressed  to 
Disclosure  Officer.  Financial 
Management  Service.  401 14th  St.  SW., 
Washington,  DC  20227. 

RECORD  ACCESS  PROCEDURES: 
See  "Notification  procedure"  above. 

CONTESTINQ  RECORD  PROCEDURES: 

See  "Notification  procedure"  above. 

RECORD  SOURCE  CATEQORIES: 

The  source  of  the  data  are  employees 
who  have  applied  for  the  transportation 
incentive,  the  system  managers,  and 
appropriate  agency  officials. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
TREASURY/DO  .206 
SYSTEM  NAME: 

Office  Tracking  System  (OTS)— 
Treasury/DO. 

SYSTEM  location: 

Office  of  Administration,  Automated 
Systems  Division,  15th  and 
Pennsylvania  Avenue,  NW,  Washinjrton 
DC  20220. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Departmental  offices  employees 
granted  access  to  the  OTS  and 
individuals  who  correspond  with  the 
Departmental  Offices. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Each  piece  of  correspondence  will 
have  a  record  generated  in  OTS 
containing  the  name  of  the  addresser, 
addressee,  initials  of  the  approving 
individual  and  the  name  of  the 
individual  assigned  to  respond  or  take 
action.  This  correspondence  consists  of 
letters  to  or  from  the  public.  Congress  or 
other  agencies,  and  internal 
memoranda. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTOI: 
5  U.S.C.  301. 


PURPOSE(S): 

The  primary  purpose  of  the  system  is 
to  provide  a  facility  to  track  the  status 
of  incoming  and  internally  generated 
correspondence  within  an  office.  It 
provides  management  information 
related  to  action(s)  required  and  the 
responsible  individual. 

ROUTINE  USES  OF  RECORDS  MAMTAMEO  IN  THE 
SYSTEM,  mCLUDMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosures  are  not  made  outside 
Departmental  Offices. 


\ 


POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVMQ,  ACCESSMQ.  RETAMMG,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Magnetic  media. 

RETRIEVABMJTY: 

The  records  may  be  retrieved  by  name 
of  writer,  name  of  addresses,  or  subject 
of  document. 

SAFEGUARDS: 

Access  is  limited  by  a  computer  sign- 
on  procedure  which  includes  access 
identification  and  a  password  protection 
as  well  as  individual  file  protection 
features. 

RETENTION  AND  DISPOSAL: 

The  records  are  retained  at  the 
discretion  of  the  OTS  user  who  may 
electronically  delete  or  file  the  records. 
All  records  are  saved  to  a  backup 
magnetic  media  at  least  once  a  month. 
TTiese  media  are  retained  for  two  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Automated  Systems 
Development  Branch,  Automated 
Systems  Division,  Room  SC-1, 15th  and 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20220. 

NOTnCATION  PROCEDURE: 

Individuals  seeking  access  to  any 
record  contained  in  tJ^e  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  A.  Inquiries  should 
be  addressed  to  Assistant  Director, 
Disclosure  Services,  Departmental 
Offices,  15th  and  Pennsylvania  Avenue, 
NW,  Washington,  DC  20220. 

RECORD  ACCESS  PROCEDURES: 

Inquiries  should  be  addressed  to  the 
Assistant  Director,  Disclosure  Services, 
Departmental  Offices,  15th  and 
E'ennsylvania  Avenue,  NW,  Washington, 
DC  20220. 
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OONTESTING  RECORD  PROCEDURES: 

See  "Notification  procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

The  source  of  data  in  OTS  is  letters 
or  memoranda  from  Treasury  officials, 
other  agencies,  members  of  Congress, 
lie  public  or  the  press. 

EXEMPTIONS  CUUMB)  FOR  THE  SYSTBl: 

None. 
rREASURY/OO  .207 
rVSTEMNAME: 

Waco  Administrative  Review  Group 
nvestigation — ^Treasury/DO. 


SYSTEM  LOCATION: 

Department  of  the  Treasury,  Office  of 
Enforcement,  1500  Pennsylvania  Ave., 
NW  Washington,  DC  20220. 

CATEGORIES  OF  INDIvioUALS  COVERED  BY  THE 
SYSTEM: 

(A)  Current  and  former  employees  of 
the  Department  of  the  Treasury  and  its 
bureaus  and  persons  whose  associations 
with  current  and  former  employees 
relate  to  the  Bureau  of  Alcohol,  Tobacco 
&  Firearms  execution  of  search  and 
arrest  warrants  at  the  Branch  Davidian 
compound,  near  Waco,  Texas  on 
February  28, 1993,  or  any  other  criminal 
or  civil  misconduct,  which  affects  the 
integrity  or  facilities  of  the  Department 
of  the  Treasury.  The  names  of 
individuals  and  the  files  in  their  names 
may  be:  (1)  Received  by  referral;  or  (2) 
developed  in  the  course  of  the 
investigation.  (B)  Individuals  who  are: 
Witnesses;  complainants;  confidential 
or  non-confidential  informants; 
suspects;  defendants  who  have  been 
identified  by  the  Office  of  Enforcement, 
constituent  units  of  the  Department  of 
the  Treasury,  other  agencies,  or 
members  of  the  general  public  in 
connection  with  the  authorized 
functions  of  the  Office  of  Enforcement. 
(C)  Members  of  the  general  public  who 
provide  information  pertinent  to  the 
investigation. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

(A)  Letters,  memoranda,  and  other 
docujnents  citing  complaints  of  alleged 
criminal  misconduct  pertinent  to  the 
events  leading  to  the  Bureau  of  Alcohol, 
Tobacco  &  Firearms  execution  of  search 
and  arrest  warrants  at  the  Branch 
Davidian  compound,  near  Waco,  Texas, 
on  February  28,  1993.  (B)  Investigative 
files  which  include:  (1)  Reports  of 
investigations  to  resolve  allegations  of 
misconduct  or  violations  of  law  and  to 
comply  with  the  President's  specific 
directive  for  a  fact  finding  report  on  the 
events  leading  to  the  Bureau  of  Alcohol, 
Tobacco  &  Firearms  execution  of  search 
and  arrest  warrants  at  the  Branch 
Davidian  compoimd,  near  Waco,  Texas, 
on  February  28, 1993,  with  related 
exhibits,  statements,  affidavits,  records 
or  other  pertinent  documents  obtained 
during  investigation;  (2)  transcripts  and 
documentation  concerning  requests  and 
approval  for  consensual  telephone  and 
consensual  nontelephone  monitoring; 
(3)  reports  fi-om  or  to  other  law 
enforcement  bodies;  (4)  prior  criminal 
or  noncriminal  records  of  individuals  as 
they  relate  to  the  investigations;  and  (5) 
reports  of  actions  taken  by  management 
personnel  regarding  misconduct  and 
reports  of  legal  actions  resulting  fit>m 
violations  of  statutes  referred  to  the 


Department  of  Justice  for  prosecution; 
(6)  videotapes  of  events  pertinent  to  the 
events  leading  to  the  Bureau  of  Alcohol, 
Tobacco  &  Firearms  execution  of  search 
and  arrest  warrants  at  the  Branch 
Davidian  compound,  near  Waco,  Texas, 
on  February  28,  1993,  or  to  the 
Department  of  Justice  criminal 
prosecutions;  (7)  audiotapes  with 
transcripts  of  events  pertinent  to  the 
events  leading  to  the  Bureau  of  Alcohol, 
Tobacco  &  Firearms  execution  of  search 
and  arrest  warrants  at  the  Branch 
Davidian  compound,  near  Waco,  Texas, 
on  February  28, 1993,  or  to  the 
Department  of  Justice  criminal 
prosecutions;  (8)  photographs  and 
blueprints  pertinent  to  the  events 
leading  to  the  Bureau  of  Alcohol, 
Tobacco  &  Firearms  execution  of  search 
and  arrest  warrants  at  the  Branch 
Davidian  compound,  near  Waco,  Texas, 
on  February  28, 1993,  or  to  the 
Department  of  Justice  criminal 
prosecutions;  and  (9)  drawings, 
sketches,  models  portraying  events 
pertinent  to  the  events  leading  to  the 
Bureau  of  Alcohol.  Tobacco  &  Firearms 
execution  of  search  and  arrest  warrants 
at  the  Branch  Davidian  compound,  near 
Waco.  Texas,  on  February  28, 1993,  or 
to  the  Department  of  Justice  criminal 
prosecutions. 

PURPOSE(S): 

The  purpose  of  the  system  of  records 
is  to  implement  a  data  base  containing 
records  of  investigation  conducted  by 
the  Waco  Administrative  Review  Group, 
and  other  relevant  information  with 
regard  to  the  events  leading  to  the 
Bureau  of  Alcohol,  Tobacco  &  Firearms 
execution  of  search  and  arrest  warrants 
at  the  Branch  Davidian  compound,  near 
Waco,  Texas,  on  February  28, 1993,  and, 
where  appropriate,  to  disclose  to  other 
law  enforcement  agencies  which  have 
an  interest  in  the  information. 

AUTHORITY  FOR  MAMTENANCC  OF  THE  SYSTBe 

5U.S.C.  301;31U.S.C.  321. 

ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCLUDSM  CATEGORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used  to:  (1) 
Disclose  information  to  the  Department 
of  Justice  in  connection  with  actual  or 
potential  criminal  prosecution  or  civii 
litigation;  (2)  disclose  pertinent 
information  to  appropriate  Federal, 
State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing  a  statute, 
rule,  regulation,  order,  or  license,  or 
where  the  disclosing  agency  becomes 
aware  of  an  indication  of  a  violation  or 
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potential  violation  of  civil  or  criminal 
law  or  regulation;  (3)  disclose 
information  to  a  Federal,  State,  or  local 
agency  maintaining  civil,  criminal  or 
other  relevant  enforcement  information 
or  other  pertinent  information,  which 
has  requested  information  relevant  to  or 
necessary  to  the  requesting  agency's 
hiring  or  retention  of  an  employee,  or 
the  issuance  of  a  security  clearance, 
license,  contract,  grant,  or  other  benefit; 
(4)  disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations  in  response  to  a  subpoena, 
where  relevant  and  necessary,  or  in 
connection  with  criminal  law 
proceedings;  (5)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation;  and  (6)  provide  a  report  to 
the  President  and  the  Secretary  of  the 
Treasury  detailing  the  investigation  and 
findings  concerning  the  events  leading 
to  the  Bureau  of  Alcohol,  Tobacco  & 
Firearms'  execution  of  search  and  arrest 
warrants  at  the  Branch  Davidian 
compound,  near  Waco,  Texas,  on 
February  28. 1993. 

POLiaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING.  RETAINING  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  records  in  binders  and  file 
jackets  and  all  multi-source  media 
information  are  maintained  in  locked 
offices  with  access,  through  the 
administrative  documents  and  records 
control  personnel  for  the  Waco 
Administrative  Review  Group,  available 
to  personnel  with  a  need  to  know. 
Records  will  be  maintained  in  locked 
offices  during  non-business  hours. 
Records  will  be  maintained  in  the 
Departmental  Offices,  in  the  main 
Treasury  building  which  is  subject  to 
24-hour  security. 

retrcvabiuty: 

Alphabetically  by  name,  and  or  by 
number,  or  other  alpha-nimieric 
identifiers. 

SAFEGUARDS: 

Records  and  word  processing  disks 
are  maintained  by  administrative 
docimients  and  records  control 
personnel  of  the  Waco  Administrative 
Review  Group.  All  access  doors  are 
locked  when  office  is  vacant.  The 
records  are  available  on  a  need-to-know 
basis  to  the  Waco  Administrative 
Review  Group  and  Office  of 
Enforcement  personnel  and  other 


Federal  and  state  law  enforcement 
personnel  who  have  an  appropriate 
security  clearance. 

RETENTION  AND  DISPOSAL: 

Investigative  files  are  stored  on-site 
for  six  years  and  indices  to  those  files 
are  stored  on-site  for  ten  years.  The 
word  processing  disks  will  be  retained 
indefinitely,  and  to  the  extent  required 
they  will  be  updated  periodically  to 
reflect  changes  and  will  be  purged  when 
the  information  is  no  longer  required. 
Upon  expiration  of  their  respective 
retention  periods,  the  investigative  files 
and  their  indices  are  transferred  to  the 
Federal  Records  Center,  Suitland, 
Maryland,  for  storage  and  in  most 
instances  destroyed  by  burning, 
maceration  or  pulping  when  20  years 
old. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Office  of  Enforcement.  Room  4312- 
MT,  1500  Pennsylvania  Ave..  NW., 
Washington,  DC  20220. 

NOTIFICATION  PROCEDURE: 

Pursuant  to  5  U.S.C.  552a(j)(2)  and 
(k)(2),  this  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RECORD  ACCESS  PROCEDURES: 
See  "Notification  Procedure"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification  Procediu-e"  above. 

RECORD  SOURCE  CATEGORIES: 

See  "Categories  of  Individuals"  above. 
This  system  contains  investigatory 
material  for  which  sources  need  not  be 
reported. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
TREASURY/DO  .209 
SYSTEM  NAME: 

Personal  Services  Contracts  (PCSs) — 
Treasury/DO. 

SYSTEM  LOCATION: 

(1)  Office  of  Technical  Assistance, 
Department  of  the  Treasury,  1730  K 
Street,  NW.,  Suite  204,  Washington,  DC 
20006.  (2)  Procurement  Services 
Division,  Departmental  Offices. 
Department  of  the  Treasury,  1310  G  St., 
NW.,  Suite  400  East,  Washington.  DC 
20005. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  been  candidates 
or  who  have  been  awarded  a  personal 
services  contract  (PSC)  with  the 
Department  of  the  Treasury. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  address,  telephone  number, 
demographic  data,  education,  contracts, 
supervisory  notes,  persoimel  related 
information,  financial,  payroll  and 
medical  data  and  documents  pertaining 
to  the  individual  contractors. 

AUTHORffY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Support  for  Eastern  European 
Democracy  (SEED)  Act  of  1989  (Pub.  L.  . 
101-179),  Freedom  Support  Act  (Pub.  L. 
102-511),  Executive  Order  12703. 

PURPOSE(S): 

To  maintain  records  pertaining  to  the 
awarding  of  personal  services  contracts 
to  individuals  for  the  provision  of 
technical  services  in  support  of  the 
SEED  Act  and  the  FSA,  and  which 
establish  an  employer/employee 
relationship  with  the  individual. 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses:  These 
records  and  information  in  these  records 
may  be  used  to  disclose:  (1)  Pertinent 
information  to  appropriate  Federal, 
State,  local,  or  foreign  agencies,  or  other 
public  authority,  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing  a  statute,  rule,  regulation, 
order,  or  license,  where  the  disclosing 
agency  becomes  aware  of  an  indication 
of  a  violation  or  potential  violation  of 
civil  or  criminal  law  or  regulation;  (2) 
information  to  the  Department  of  Justice 
for  the  purpose  of  litigating  an  action  or 
seeking  legal  advice;  (3)  information  to 
a  Federal,  State,  local,  or  other  pubUc 
authority  maintaining  civil,  criminal  or 
other  relevant  enforcement  information 
or  other  pertinent  information,  which 
has  requested  information  relevant  to  or 
necessary  to  the  requesting  agency's, 
bureau's,  or  authority's  hiring  or 
retention  of  an  individual,  or  issuance 
of  a  security  clearance,  license,  contract, 
grant,  or  other  benefit;  (4)  information  in 
a  proceeding  before  a  court,  adjudicative 
body,  or  other  administrative  body 
before  which  the  agency  is  authorized  to 
appear  when:  (a)  The  agency,  or  (b)  any 
employee  of  the  agency  in  his  or  her 
official  capacity,  or  (c)  any  employee  of 
the  agency  in  his  or  her  individual 
capacity  where  the  Department  of 
Justice  or  the  agency  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States,  when  the  agency 
determines  that  litigation  is  likely  to 
affect  the  agency,  is  party  to  litigation  or 
has  an  interest  in  such  litigation,  and 
the  use  of  such  records  by  the  agency  is 
deemed  to  be  relevant  and  necessary  to 
the  litigation  or  administrative 
proceeding  and  not  otherwise 
privileged,  and  (5)  information  to  a 
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Congressional  office  in  response  to  an 
nquiry  made  at  the  request  of  the 
ndividual  to  whom  the  record  pertains. 

•CUCIES  AND  PRACTICES  FOR  STORMQ, 
tETRIEVINQ,  ACCES8INQ,  RETAINMQ,  AND 
MSPOSMQ  OF  RECORDS  IN  THE  SYSTEM: 

irORAQE: 

Maintained  in  file  folders  and  on 
slectTonic  media. 

ietrievabiuty: 

Retrieved  by  name  of  the  individual 
:ontractor  and  contract  number. 

MFEquaros: 

Records  are  maintained  in  a  secured 
/ault  with  locked  file  cabinets  vtrith 
iccess  limited  to  authorized  personnel. 
Dffices  are  locked  during  non-working 
lOurs  with  security  provided  on  a  24- 
lour  basis.  Electronic  media  is 
lassword  protected. 

lETENTION  AND  DISPOSAL: 

Records  are  periodically  updated 
vhen  a  contract  is  modified.  Contract 
ecords,  including  all  biographical  or 

i>ther  personal  data,  are  retained  for  the 

I  :ontract  period,  with  disposal  after 
:ontract  completion  in  accordance  with 
he  Federal  Acquisition  Regulation 
1.805.  Other  records  are  retained  for  two 

;  rears  then  are  destroyed  when  no  longer 

]  leeded. 

I  tVSTEM  MANAGER(S)  AND  ADDRESS: 

(1)  Director,  Office  of  Technical 

.  ^sistance.  Department  of  the  Treasury, 
730  K  Street,  NW.,  Suite  204, 
Vashington,  DC  20006. 

(2)  Director,  Procurement  Services 
Mvision,  Departmental  Offices, 

t)epartment  of  the  Treasury,  1310  G  St., 
1 JW.,  Suite  400  East,  Washington.  DC 
:  0005. 


fOnFKATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
I  ley  are  named  in  this  system  of 

I  Bcords,  or  to  gain  access  or  seek  to 
( ontest  its  contents,  may  inquire  in 

i  ccordance  with  instructions  appearing 

I I  31  CFR  part  1,  subpart  C,  appendix 
A.  Inquiries  should  bie  addressed  to 
Assistant  Director,  Disclosure  Services, 
I  tepartmental  Offices,  Room  1054-MT, 

500  Pennsylvania  Avenue,  NW., 
'  Vashington,  DC  20220. 

fJECORD  ACCESS  PROCEDURES: 

See  "Notification  procedure"  above. 

l}ONTESTINQ  RECORD  PROCEDURES: 

See  "Notification  procedures"  above. 

I^ECORD  SOURCE  CATEGORIES: 

Information  is  provided  by  the 
[  andidate,  individual  Personal  Services 
[  bntractor,  and  Treasury  employees. 


EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
TREASURY/DO  .210 

SYSTEM  NAME: 

Treasury  Integrated  Financial 
Management  and  Revenue  System — 
Treasury/DO. 

SYSTEM  location: 

Department  of  the  Treasury,  1500 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220.  Other  locations 
at  which  the  system  is  maintained  by 
Treasury  components  and  their 
associated  field  offices  are: 

(a)(1)  Departmental  Offices  (DO), 

(2)  Financial  Crimes  Enforcement 
Network  (FinCEN). 

(3)  Office  of  Inspector  General  (OIG); 

(b)  Bureau  of  Alcohol,  Tobacco  and 
Firearms  (ATF); 

(c)  Office  of  the  Comptroller  of  the 
Currency  (CC); 

(d)  United  States  Customs  Service 
(CS): 

(e)  Bureau  of  Engraving  and  Printing 
(BEP); 

(f)  Federal  Law  Enforcement  Training 
Center  (FLETC); 

(g)  Financial  Management  Service 
(FMS): 

(h)  Internal  Revenue  Service  (IRS); 
(I)  United  States  Mint  (MINT); 
(j)  Bureau  of  the  Public  Debt  (BPD); 
(k)  United  States  Secret  Service 
(USSS); 
(1)  Office  of  Thrift  Supervision  (OTS). 

CATEGORIES  OF  INDIVI0UAL8  COVERED  BY  THE 
SYSTEM: 

(1)  Current  and  former  Treasury 
employees,  non-Treasury  personnel  on 
detail  to  the  Department,  current  and 
former  vendors,  all  debtors  including 
employees  or  former  employees;  (2) 
persons  paying  for  goods  or  services, 
returning  overpayment  or  otherwise 
delivering  cash;  (3)  individuals,  private 
institutions  and  business  entities  who 
are  currently  doing  business  with,  or 
who  have  previously  conducted 
business  with  the  Department  of  the 
Treasury  to  provide  various  goods  and 
services;  (4)  individuals  who  are  now  or 
were  previously  involved  in  tort  claims 
with  Treasury;  (5)  individuals  who  are 
now  or  have  previously  been  involved 
in  payments  (accounts  receivable/ 
revenue)  with  Treasury;  and  (6) 
individuals  who  have  been  recipients  of 
awards.  Only  records  reflecting  personal 
information  are  subject  to  the  Privacy 
Act.  The  system  also  contains  records 
concerning  corporations,  other  business 
entities,  and  organizations  whose 
records  are  not  subject  to  the  Privacy 
Act. 


CATEGORCS  OF  RECORDS  IN  THE  SYSTEM: 

The  financial  systems  used  by  the 
Treasury  components  to  collect, 
maintain  and  disseminate  information 
include  the  following  types  of  records: 
Routine  billing,  payment,  property 
accountability,  and  travel  information 
used  in  accounting  and  financial 
processing;  administrative  claims  by 
employees  for  lost  or  damaged  property: 
administrative  accounting  docimients, 
such  as  relocation  documents,  purchase 
orders,  vendor  invoices,  checks, 
reimbursement  documents,  transaction 
amounts,  goods  and  services 
descriptions,  returned  overpayments,  or 
otherwise  delivering  cash,  reasons  for 
payment  and  debt,  travel-related 
documents,  training  records,  uniform 
allowances,  payroll  information,  student 
intern  documents,  etc.,  which  reflect 
amount  owed  by  or  to  an  individual  for 
payments  to  or  receipt  from  business 
firms,  private  citizens  and  or 
institutions.  Typically,  these  documents 
include  the  individual's  name,  social 
security  number,  address,  and  taxpayer 
identification  number.  Records  in  the 
system  also  include  employment  data, 
payroll  data,  position  and  pay  data. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

31  U.S.C.  3512.  31  U.S.C.  3711,  31 
U.S.C.  3721.  5  U.S.C.  5701  et  seq..  5 
U.S.C.  4111(b).  Pub.  L.  97-365.  26 
U.S.C.  6103(m)(2).  5  U.S.C.  5514,  31 
U.S.C.  3716.  31  U.S.C.  321,  5  U.S.C.  301. 
5  U.S.C.  4101  et  seq..  41  CFR  parts  301- 
304,  EO  11348,  and  Treasury  Order 
140-01. 

PURPOS£(S): 

The  Treasury  Integrated  Financial 
Management  and  Revenue  System  is  to 
account  for  and  control  appropriated 
resources;  maintain  accounting  and 
financial  information  associated  with 
the  normal  operations  of  government 
organizations  such  as  billing  and  follow- 
up,  for  paying  creditors,  to  account  for 
goods  and  services  provided  and 
received,  to  account  for  monies  paid 
and  received,  process  travel 
authorizations  and  claims,  process 
training  claims,  and  process  employee 
claims  for  lost  or  damaged  property.  The 
records  management  and  statistical 
analysis  subsystems  provide  a  data 
source  for  the  production  of  reports, 
statistical  surveys,  documentation  and 
studies  required  for  integrated  internal 
management  reporting  of  costs 
associated  with  the  Department's 
operation. 

ROUTINE  USES  OF  RECORDS  MAMTAMED  IN  THE 
SYSTEM,  INCLUDMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used  to  disclose 
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information:  (1)  To  appropriate  Federal, 
State,  local,  or  foreign  agencies,  or  other 
pubUc  authority  responsible  for 
investigating  or  prosecuting  the 
violations  of  or  for  enforcing  or 
implementing  a  statute,  rule,  regulation, 
order,  or  license,  where  the  disclosing 
agency  becomes  aware  of  an  indication 
of  a  violation  or  potential  violation  of 
civil  or  criminal  law  or  regulation;  (2) 
To  the  Department  of  Justice  when 
seeking  legal  advice,  or  when  (a)  the 
agency  or  (b)  any  component  thereof,  or 
(c)  any  employee  of  the  agency  in  his  or 
her  official  capacity,  or  (d)  any 
employee  of  the  agency  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  employee,  or  (e)  the 
United  States,  where  the  agency 
determines  that  litigation  is  likely  to 
affect  the  agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and 
the  use  of  such  records  by  the 
Department  of  Justice  is  deemed  by  the 
agency  to  be  relevant  and  necessary  to 
the  litigation  and  the  use  of  such 
records  by  the  Department  of  Justice  is 
therefore  deemed  by  the  agency  to  be  for 
a  purpose  that  is  compatible  with  the 
purpose  for  which  the  agency  collected 
the  records;  (3)  To  a  Federal,  State, 
local,  or  other  public  authority 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's, 
bureau's,  or  authority's  hiring  or 
retention  of  an  individual,  or  issuance 
of  a  security  clearance,  license,  contract, 
grant,  or  other  benefit;  (4)  In  a 
proceeding  before  a  court,  adjudicative 
body,  or  other  administrative  body 
before  which  the  agency  is  authorized  to 
appear  when:  (a)  The  agency,  or  (b)  or 
any  component  thereof,  or  (c)  any 
employee  of  the  agency  in  his  or  her 
official  capacity,  or  (d)  any  employee  of 
the  agency  in  his  or  her  individual 
capacity  where  the  Department  of 
Justice  or  the  agency  has  agreed  to 
represent  the  employee;  or  (e)  the 
United  States,  when  the  agency 
determines  that  litigation  is  likely  to 
affect  the  agency,  is  a  party  to  litigation 
or  has  an  interest  in  such  Utigation,  and 
the  use  of  such  records  by  the  agency  is 
deemed  to  be  relevant  and  necessary  to 
the  litigation  or  administrative 
proceeding  and  not  otherwise 
privileged;  (5)  To  a  Congressional  office 
in  response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (6)  To  the  news  media 
in  accordance  with  guidelines  contained 
in  28  CFR  50.2  which  pertain  to  an 


agency's  functions  relating  to  civil  and 
criminal  proceedings;  (7)  To  third 
parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation;  (8)  To  a  public  or 
professional  licensing  organization 
when  such  information  indicates,  either 
by  itself  or  in  combination  with  other 
information,  a  violation  or  potential 
violation  of  professional  standards,  or 
reflects  on  the  moral,  educational,  or 
professional  qualifications  of  an 
individual  who  is  licensed  or  who  is 
seeking  to  become  licensed;  (9)  To  a 
contractor  for  the  purpose  of  compiling, 
organizing,  analyzing,  programming, 
processing,  or  odierwise  refining 
records  subject  to  the  same  limitations 
applicable  to  U.S.  Department  of  the 
Treasury  officers  and  employees  under 
the  Privacy  Act;  (10)  To  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations  or  in  connection  with 
criminal  law  proceedings  or  in  response 
to  a  subpoena;  (11)  Through  a  computer 
matching  program,  information  on 
individuals  owing  debts  to  the 
Department  of  the  Treasury,  or  any  of  its 
components,  to  other  Federal  agencies 
for  the  purpose  of  determining  whether 
the  debtor  is  a  Federal  employee  or 
retiree  receiving  payments  which  may 
be  used  to  collect  the  debt  through 
administrative  or  salary  offset;  (12)  To 
other  federal  agencies  to  effect  salary  or 
administrative  offset  for  the  purpose  of 
collecting  debts,  except  that  addresses 
obtained  firom  the  IRS  shall  not  be 
disclosed  to  other  agencies;  (13)  To 
disclose  information  to  a  consumer 
reporting  agency,  including  mailing 
addresses  obtained  fitim  the  Internal 
Revenue  Service,  to  obtain  credit 
reports;  (14)  To  a  debt  collection  agency, 
including  mailing  addresses  obtained 
from  the  Internal  Revenue  Service,  for 
debt  collection  services;  (15)  To  unions 
recognized  as  exclusive  bargaining 
representatives  under  the  Civil  Service 
Reform  Act  of  1978,  5  U.S.C.  7111  and 
7114,  the  Merit  Systems  Protection 
Board,  arbitrators,  the  Federal  Labor 
Relations  Authority,  and  other  parties 
responsible  for  the  administration  of  the 
Federal  labor-management  program  for 
the  purpose  of  processing  any  corrective 
actions,  or  grievances,  or  conducting 
administrative  hearings  or  appeals,  or  if 
needed  in  the  performance  of  other 
authorized  duties;  (16)  To  a  public  or 
professional  auditing  organization  for 
the  purpose  of  conducting  financial 
audit  and/or  compliance  audits;  (17)  To 


a  student  participating  in  a  Treasury 
student  volunteer  program,  where  such 
disclosiue  is  necessary  to  support 
program  functions  of  Treasury,  and  (18) 
To  insurance  companies  or  other 
appropriate  third  parties,  including 
common  carriers  and  vrarehousemen,  in 
the  course  of  settling  an  employee's 
claim  for  lost  or  damaged  property  filed 
with  the  Department. 

DISCLOSURE  TO  CONSUMER  REPORTINO 
AGENCIES: 

Disclosures  made  pursuant  to  5  U.S.C. 
552a(b)(12):  Debt  information 
concerning  a  government  claim  against 
an  individual  may  be  furnished  in 
accordance  with  5  U.S.C.  552a(b)(12) 
and  section  3  of  the  Debt  Collection  Act 
of  1982  (Pub.  L.  97-365)  to  consumer 
reporting  agencies  to  encourage 
repayment  of  an  overdue  debt. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper,  microform  and  electronic 
media. 

RETRIEVABILITY: 

Name,  social  security  number,  vendor 
ID  number,  and  document  niunber 
(travel  form,  training  form,  purchase 
order,  check,  invoice,  etc.). 

SAFEGUARDS: 

Protection  and  control  of  sensitive  but 
unclassified  (SBU)  records  in  this 
system  is  in  accordance  with  TD  P  71- 
10,  Department  of  the  Treasury  Security 
Manual,  and  any  supplemental 
guidance  issued  by  individual 
components. 

RETENTION  AND  DISPOSAL: 

Record  maintenance  and  disposal  is 
in  accordance  with  National  Archives 
and  Records  Administration  retention 
schedules,  and  any  supplemental 
guidance  issued  by  individual 
components. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Departmental  Offices:  Director, 
Financial  Management  Division  1500 
Pennsylvania  Avenue,  NW.,  Room  4101- 
Aimex,  Washington.  DC  20220. 

Chief  Financial  Officer,  FinCEN,  2070 
Chain  Bridge  Road,  Vienna,  VA  22182. 

Assistant  Inspector  General  for 
Resoiu-ces,  Suite  510,  740  15th  St.  NW., 
Washington,  DC  20220. 

ATF:  Chief,  Financial  Management 
Division,  Bureau  of  Alcohol,  Tobacco  & 
Firearms,  650  Massachusetts  Avenue, 
NW.,  Room  4270  Washington,  DC 
20226. 

IRS:  Chief  Financial  Officer,  Internal 
Revenue  Service,  1111  Constitution 
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Avenue,  NW.,  Room  3013,  Washington, 
DC  20224. 

BPD:  Director,  Division  of  Financial 
Management,  Bureau  of  Public  Debt, 
200  Third  Street,  PO  Box  1328, 
Parkersburg,  WV  26106-1328. 

CS:  Chief  Financial  Officer,  U.S. 
Customs  Service,  1300  Pennsylvania 
Avenue,  NW.,  Room  4.5-D,  Washington, 
DC  20229. 

FLETC:  Comptroller,  Budget  and 
Finance  Division,  Federal  Law 
Enforcement  Training  Center,  Glynco 
Facility,  Bldg.  94.  Glynco,  GA  31524. 

CC:  Chief  Financial  Officer, 
Comptroller  of  the  Currency,  250  E 
Street,  SW^  Washington,  DC  20219. 

BEP:  Chief  Financial  Officer,  Bureau 
3f  Engraving  and  Printing  14th  &  C 
Streets.  NW.,  Room  113M,  Washington, 
X: 20228. 

FMS:  Chief  Financial  Officer, 
financial  Management  Service  3700 
last  West  Highway.  Room  106A. 
lyattsville,  MD  20782. 

Mint:  Chi6f  Financial  Officer.  U.S. 
kflint.  633  3rd  Street,  NW..  Room  625. 
Vashington,  DC  20220. 

USSS:  Chief,  Financial  Management 
Division.  U.S.  Secret  Service.  1800  G 
Jtreet.  NW.,  Room  748.  Washington.  DC 
t0226. 

OTS:  Director,  Planning,  Budget  and 
'inance  Division,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW.,  Third 
'loor,  Washington,  DC  20552. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  notification  and 
I  iccess  to  any  record  contained  in  the 
i  ystem  of  records,  or  seeking  to  contest 

ts  content,  may  inquire  in  accordance 

vith  instructions  pertaining  to 
;  adividual  Treasiuy  components 
J  ppearing  at  31  CFR  part  1,  subpart  C, 
■  ppendices  A-L. 

iIeCORO  access  PROCEDURES: 
See  "Notification  procedure"  above. 

Contesting  record  procedures: 
See  "Notification  procediu-e"  above. 

IJECORD  source  CATEGORIES: 

Individuals,  private  firms,  other 
I  ovemment  agencies,  contractors, 
c  ocuments  submitted  to  or  received 
[  "om  a  budget,  accounting,  travel, 
t  -aining  or  other  office  maintaining  the 
r  icords  in  the  performance  of  their 
:  uties. 

^(EMPnONS  CLAIMED  FOR  THE  SYSTEM: 

None. 


riEASURY/DO  .211 
ijrSTEM  NAME: 

Telephone  Call  Detail  Records — 
'  [teasury/DO. 


SYSTEM  location: 

Department  of  the  Treasury,  1425 
New  York  Avenue.  NW,  Washington  DC 
20220.  Other  locations  of  this  records 
system  consisting  of  the  following 
Treasury  components  and  their 
associated  field  offices  are: 
Departmental  Offices  (DO),  including 
the  Office  of  Inspector  General  (OIG); 
Bureau  of  Alcohol.  Tobacco  and 
Firearms  (ATF);  Comptroller  of  the 
Currency  (CC);  United  States  Customs 
Service  (CS);  Bureau  of  Engraving  and 
Printing  (BEP);  Federal  Uw 
Enforcement  Training  Center  (FLETC); 
Financial  Management  Service  (FMS); 
Internal  Revenue  Service  (IRS);  United 
States  Mint  (Mint);  Bureau  of  the  Public 
Debt  (BPD);  United  States  Secret  Service 
(USSS),  and  the  Office  of  Thrift 
Supervision  (OTS). 

CATEGORIES  OF  MOIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  (generally  agency 
employees  and  contractor  personnel) 
who  make  local  and/or  long  distance 
calls,  individuals  who  received 
telephone  calls  placed  iroxa  or  charged 
to  agency  telephones. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  relating  to  the  use  of 
Department  telephones  to  place  local 
and/or  long  distance  calls,  whether 
through  the  Federal 
Telecommunications  System  (FTS), 
commercial  systems,  or  similar  systems; 
including  voice,  data,  and 
videoconference  usage;  telephone 
calling  card  numbers  assigned  to 
employees;  records  of  any  charges  billed 
to  Department  telephones;  records 
relating  to  location  of  Department 
telephones;  and  the  results  of 
administrative  inquiries  to  determine 
responsibility  for  the  placement  of 
specific  local  or  long  distance  calls. 
Telephone  calls  made  to  any  Treasury 
Office  of  Inspector  General  Hotline 
numbers  are  excluded  fi-om  the  records 
maintained  in  this  system  pursuant  to 
the  provisions  of  5  U.S.C,  appendix  3, 
section  7(b)  (Inspector  General  Act  of 
1978). 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

12  U.S.C.  1, 12  U.S.C.  93a,  12  U.S.C. 
481,  5  U.S.C.  301  and  41  CFR  201-21.6. 

PURPOSE(S):  -^ 

The  Department,  in  accordance  with 
41  CFR  201-21.6.  Use  of  Government 
Telephone  Systems,  established  the 
Telephone  Call  Detail  program  to  enable 
it  to  analyze  call  detail  information  for 
verifying  call  usage,  to  determine 
responsibility  for  placement  of  specific 
long  distance  calls,  and  for  detecting 


possible  abuse  of  the  government- 
provided  long.distance  network. 

ROUTME  USES  OF  RECORDS  MAMTAINEO  IN  THE 
SYSTEM,  MCLUDING  CATEGORES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  from 
these  records  may  be  disclosed:  (1)  To 
representatives  of  the  General  Services 
Administration  or  the  National  Archives 
and  Records  Administration  who  are 
conducting  records  management 
inspections  under  authority  of  44  U.S.C. 
2904  and  2906;  (2)  to  employees  or 
contractors  of  the  agency  to  determine 
individual  responsibiUty  for  telephone 
calls;  (3)  to  appropriate  Federal,  State, 
local,  or  foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing  a  statute,  rule,  regulation, 
order,  or  license,  or  where  the 
disclosing  agency  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (4)  to  a  court,  magistrate,  or 
administrative  tribunal  in  the  course  of 
presenting  evidence,  including 
disclosiu^s  to  opposing  coimsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings  where  relevant  and 
necessary;  (5)  to  a  telecommunications 
company  providing  telecommunication 
support  to  permit  servicing  the  account; 
(6)  to  another  Federal  agency  to  efiiect  an 
interagency  salary  offset,  or  an 
interagency  administrative  offset,  or  to  a 
debt  collection  agency  for  debt 
collection  services.  Mailing  addresses 
acquired  from  the  Internal  Revenue 
Service  may  be  released  to  debt 
collection  agencies  for  collection 
services,  but  shall  not  be  disclosed  to 
other  government  agencies;  (7)  to  the 
Department  of  Justice  for  the  purpose  of 
litigating  an  action  or  seeking  legal 
advice;  (8)  in  a  proceeding  before  a 
court,  adjudicative  body,  or  other 
administrative  body,  before  which  the 
agency  is  authorized  to  apf>ear  when:  (a) 
The  agency,  or  (b)  any  employee  of  the 
agency  in  his  or  her  official  capacity,  or 
(c)  any  employee  of  the  agency  in  his  or 
her  individual  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States,  when  the  agency 
determines  that  Utigation  is  likely  to 
affect  the  agency,  is  a  party  to  the 
litigation  or  has  an  interest  in  such 
litigation,  and  the  use  of  such  records  by 
the  agency  is  deemed  relevant  and 
necessary  to  the  litigation  or 
administrative  proceeding  and  not 
otherwise  privileged;  (9)  to  a 
congressional  office  in  response  to  an 
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inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 

(10)  to  imions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114.  the  Merit 
Systems  Protection  Board,  arbitrators, 
the  Federal  Labor  Relations  Authority, 
and  other  parties  responsible  for  the 
administration  of  the  Federal  labor- 
management  program  for  the  purpose  of 
processing  any  corrective  actions  or 
grievances  or  conducting  administrative 
hearings  or  appeals  or  if  needed  in  the 
performance  of  other  authorized  duties; 

(11)  to  the  Defense  Manpower  Data 
Center  (DMDC),  Department  of  Defense, 
the  U.S.  Postal  Service,  and  other 
Federal  agencies  through  authorized 
computer  matching  programs  to  identify 
and  locate  individuals  who  eue 
deUnquent  in  their  repayment  of  debts 
owed  to  the  Department,  or  one  of  its 
components,  in  order  to  collect  a  debt 
through  salary  or  administrative  offsets; 

(12)  in  response  to  a  Federal  agency's 
request  made  in  connection  with  the 
hudng  or  retention  of  an  individual, 
issuance  of  a  seciuity  clearance,  license, 
contract,  grant,  or  other  benefit  by  the 
requesting  agency,  but  only  to  the  extent 
that  the  information  disclosed  is 
relevant  and  necessary  to  the  requesting 
agency's  decision  on  the  matter. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENOES: 

Disclosures  pursuant  to  5  U.S.C. 
552a(b)(12):  Disclosures  may  be  made 
from  this  system  to  "consuBier  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681(f))  or  the 
Federal  Claims  Collections  Act  of  1966 
(31  U.S.C.  3701(a)(3)). 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRKVMG,  ACCESSMG,  RETAINING,  AND 
OtSPOSaiG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Microform,  electronic  media,  and/or 
hard  copy  media. 

retrievabiuty: 

Records  may  be  retrieved  by: 
hidividual  name;  component 
headquarters  and  field  offices;  by 
originating  or  terminating  telephone 
number;  telephone  calling  card 
numbers;  time  of  day;  identification 
number,  or  assigned  telephone  number. 

SAFEGUARDS: 

Protection  and  control  of  any 
sensitive  but  unclassified  (SBU)  records 
are  in  accordance  with  TD  P  71-10, 
Department  of  the  Treasury  Security 
'Manual,  and  any  supplemental 
guidance  issued  by  individual 
components. 


RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
with  National  Archives  and  Records 
Administration  General  Records 
Schedule  3.  Hard  copy  and  microform 
media  disposed  by  shredding  or 
incineration.  Electronic  media  erased 
electronically. 

SYSTEM  MANAGER(S)  AND  ADDRESSES: 

Department  of  the  Treasury:  Official 
prescribing  policies  and  practices — 
Director,  Corporate  Systems 
Management,  Department  of  the 
Treasury,  Room  2150, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
The  system  managers  for  the  Treasury 
components  are: 

DO:  Chief,  Telecommunications 
Branch,  Automated  Systems  Division, 
Room  1121, 1500  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20220. 

OIG:  Assistant  Inspector  General  for 
Resources,  Suite  510,  740  15th  St.  NW.. 
Washington,  DC  20220. 

ATF:  Chief,  Voice  Communications 
Branch,  650  Massachusetts  Avenue, 
NW.,  Washington,  DC  20552. 

CC:  Associate  Director, 
Telecommunications,  Systems  Support 
Division,  Office  of  the  Comptroller  of 
the  Currency,  835  Brightseat  Road, 
Landover,  MD  20785. 

CS:  Chief,  Voice  Commimications, 
Office  of  Systems  Engineering  and 
Operations,  Field  Office  Division,  7681 
Boston  Boulevard,  Springfield,  VA 
22153. 

BEP:  Deputy  Associate  Director  (Chief 
hiformation  Officer),  Office  of 
Information  Systems,  Bureau  of 
Engraving  and  Printing.  Room  711A. 
14th  and  C  Street.  SW.,  Washington,  DC 
20228. 

FLETC:  Information  Systems  Officer, 
Information  Systems  Division,  ISD- 
Building  94,  Glynco,  GA  31524. 

FMS:  Director,  Platform  and  Support 
Management,  Room  424E,  3700  East 
West  Highway.  Hyattsville,  MD  20782. 

IRS:  Official  prescribing  policies  and 
practices:  National  Director,  Operations 
and  Customer  Support,  Internal 
Revenue  Service,  1111  Constitution 
Avenue,  NW,  Washington,  DC  20224. 
Office  maintaining  the  system:  Director, 
Detroit  Computing  Center,  (DCC),  1300 
John  C.  Lodge  Drive,  Detroit,  MI  48226. 

Mint:  Assistant  Director  for 
Information  Resources  Management, 
633  3rd  Street,  NW.,  Washington,  DC 
20220. 

BPD:  Official  prescribing  policies  and 
practices:  Assistant  Commissioner 
(Office  of  Automated  Information 
Systems),  200  Third  Street,  Room  202, 
Parkersburg,  WV  26106-1328.  Office 
maintaining  the  system:  EKvision  of 


Communication,  200  Third  Street,  Room 
107,  Parkersburg,  WV  26106-1328. 

USSS:  Chief,  Information  Resources 
Management  Division,  1800  G  Street, 
NW.,  Room  1000,  Washington,  DC 
20223. 

OTS:  Director,  Office  of  Information 
Systems,  1700  G  Street,  NW.,  2nd  Floor, 
Washington,  DC  20552. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  notification  and 
access  to  any  record  contained  in  the 
system  of  records,  or  seeking  to  contest 
its  content,  may  inquire  in  accordance 
with  instructions  pertaining  to 
individual  Treasury  components 
appearing  at  31  CFR  part  1,  subpart  C, 
appendices  A-M. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  notification  and 
access  to  any  record  contained  in  this 
system  of  records,  or  seeking  to  contest 
its  content,  may  inquire  in  accordance 
with  instructions  pertaining  to 
individual  Treasury  components 
appearing  at  31  CFR  part  1,  subpart  C, 
appendices  A-M. 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification  procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

Telephone  assignment  records,  call 
detail  listings,  results  of  administrative 
inquiries  to  individual  employees, 
contractors  or  offices  relating  to 
assignment  of  responsibility  for 
placement  of  specific  long  distance  or 
local  calls. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

TREASURY/DO  .212 
SYSTEM  NAME: 

Suspicious  Activity  Reporting  System 
(the  "SAR  System"). 

SYSTEM  LOCATION: 

The  SAR  System  is  housed  at  the 
Internal  Revenue  Service  Computing 
Center  ("DCC")  in  Detroit.  Michigan  and 
is  managed  by  the  Financial  Crimes 
Enforcement  Network  ("FinCEN"),  2070 
Chain  Bridge  Road,  Suite  200,  Vienna, 
VA  22182.  with  the  assistance  of  the 
staff  of  DCC. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

The  SAR  System  contains  information 
about:  (1)  Individuals.or  entities  that  are 
known  perpetrators  or  suspected 
perpetrators  of  a  known  or  suspected 
federal  criminal  violation,  or  pattern  of 
criminal  violations,  committed  or 
attempted  against  a  financial  institution, 
or  participants  in  a  transaction  or 
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ransactions  conducted  through  the 
inancial  institution,  that  has  been 
eported  by  the  financial  institution, 
iither  voluntarily  or  because  such  a 
eport  is  required  under  the  rules  of 
'inCEN,  one  or  more  of  the  Federal 
Supervisory  Agencies  (the  Board  of 
'  Jovemors  of  the  Federal  Reserve 
Jystem  ("the  Board"),  the  Office  of  the 
I  "omptroller  of  the  Currency  {"OCC"), 
he  Federal  Deposit  Insurance 
I  :orporation  ("FDIC"),  the  Office  of 
'hrift  Supervision  ("OTS"),  and  the 
Jational  Credit  Union  Administration 
"NCUA")  (collectively,  the  "Federal 
►upervisory  Agencies")),  or  both.  (2) 
'.  ndividuals  or  entities  that  are 
larticipants  in  transactions,  conducted 
I  ir  attempted  by,  at  or  through  a 
inancial  institution,  that  have  been 
1  eported  because  the  institution  knows, 
!  uspects,  or  has  reason  to  suspect  that: 
( a)  The  transaction  involves  funds 
<  erived  from  illegal  activities,  the 
transaction  is  intended  or  conducted  to 
1  tide  or  disguise  funds  or  assets  derived 
from  illegal  activities  as  part  of  a  plan 
1 0  violate  or  evade  any  law  or  regulation 
( r  to  avoid  any  transaction  reporting 
I  squirement  under  Federal  law;  (b)  the 
I  ransaction  is  designed  to  evade  any 
I  Jgulations  promulgated  under  the  Bank 
!  ecrecy  Act,  Pub.  L.  91-508,  as 
f  mended,  codified  at  12  U.S.C.  1829b, 
1  2  U.S.C.  1951-1959,  and  31  U.S.C. 
:  311-5330;  or  (c)  the  transaction  has  no 
t  usiness  or  apparent  lawful  purpose  or 
i  i  not  the  sort  in  which  the  particular 
:  ustomer  would  normally  be  expected 
:o  engage,  and  the  financial  institution 
l^ows  of  no  reasonable  explanation  for 
the  transaction  after  examining  the 
available  facts,  including  the 
:^ckground  and  possible  purpose  of  the 
^  ''ansaction;  (3)  Individuals  who  are 
irectors,  officers,  employees,  agents,  or 
herwise  affiliated  with  a  financial 
stitution;  (4)  Individuals  or  entities 
lat  are  actual  or  potential  victims  of  a 
iminal  violation  or  series  of  violations; 
)  Individuals  who  are  named  as 
^  issible  witnesses  in  connection  with 
fiiatters  arising  from  any  such  report;  (6) 
Individuals  or  entities  named  as 
weparers  of  any  such  report;  (7) 
individuals  or  entities  named  as  persons 
td  be  contacted  for  assistance  by 
g  jvernment  agencies  in  connection  with 
^:iy  such  report;  (8)  Individuals  or 
^itities  who  have  or  might  have 
ji^formation  about  individuals  or 

S iminal  violations  described  above;  and 
)  Individuals  or  entities  involved  in 
aluating  or  investigating  any  matters 
arising  from  any  such  report. 

^^TEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  SAR  System  contains  information 
ported  to  FinCEN  by  financial 


institutions  on  a  Suspicious  Activity 
Report  ("SAR")  required  under  the 
authority  of  FinCEN  or  one  or  more  of 
the  Federal  Supervisory  Agencies,  or 
both.  SARs  contain  information  about 
the  categories  of  persons  or  entities 
specified  in  "Categories  of  Individuals 
Covered  by  the  System."  The  SAR 
System  may  also  contain  records 
pertaining  to  criminal  prosecutions, 
civil  actions,  enforcement  proceedings, 
and  investigations  resulting  from  or 
relating  to  SARs.  Additionally,  it  will 
contain  records  pertaining  to  criminal 
prosecutions,  civil  actions,  enforcement 
proceedings,  and  investigations  relating 
to  institutions  required  to  file  reports  or 
under  the  supervision  of  one  or  more  of 
the  Federal  Supervisory  agencies. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

The  system  is  established  and 
maintained  in  accordance  with  31 
U.S.C.  5318(g);  31  CFR  part  103;  31 
U.S.C.  321;  and  Department  of  the 
Treasury  Order  105-08. 

PURP0SE(8): 

The  requirements  of  FinCEN  and  the 
Federal  Supervisory  Agencies  create  an 
integrated  process  for  reporting 
suspicious  activity  and  known  or 
suspected  crimes  by,  at,  or  through 
depository  institutions  and  certain  of 
their  affiliates.  The  process  is  based  on 
a  single  uniform  SAR  filed  with 
FinCEN. 

The  SAR  System  has  been  created,  as 
a  key  part  of  this  integrated  reporting 
process,  to  permit  coordinated  and 
enhanced  analysis  and  tracking  of  such 
information,  and  rapid  dissemination  of 
SAR  information  to  appropriate  law 
enforcement  and  supervisory  agencies. 
The  provisions  of  31  U.S.C. 
5318(g)(4)(B)  specifically  require  that 
the  agency  designated  as  repository  for 
SARs  refer  those  reports  to  any 
appropriate  law  enforcement  or 
supervisory  agency. 

Data  from  the  SAR  System  will  be 
exchanged,  retrieved,  and  disseminated, 
both  manually  and  electronically  among 
FinCEN,  the  Federal  Supervisory 
Agencies,  appropriate  federal,  state,  and 
local  law  enforcement  agencies,  and 
state  banking  supervisory  agencies. 
Agencies  to  which  information  will  be 
referred  electronically,  which  in  certain 
cases  may  involve  electronic  transfers  of 
batch  information,  include  the  Federal 
Supervisory  Agencies,  the  Federal 
Bureau  of  Investigation  (FBI),  the 
Criminal  Investigation  Division  of  the 
Internal  Revenue  Service,  the  United 
States  Secret  Service,  the  United  States 
Customs  Service,  the  Executive  Office  of 
the  United  States  Attorneys  and  the 
Offices  of  the  93  United  States 


Attorneys,  and  state  bank  supervisory 
agencies  and  certain  state  law 
enforcement  agencies,  which  have 
entered  into  appropriate  agreements 
with  FinCEN.  (The  FBI  and  Secret 
Service  may  receive  electronic  transfers 
of  batch  information  as  forms  are  filed 
to  permit  those  agencies  more  efficiently 
to  carry  out  their  investigative 
responsibilities.)  Organizations  to  which 
information  is  regularly  disseminated 
are  referred  to  as  SAR  System  Users.  It 
is  anticipated  that  information  from  the 
SAR  system  will  also  be  disseminated  to 
other  appropriate  federal,  state,  or  local 
law  enforcement  organizations  and 
regulatory  agencies  that  enter  into 
appropriate  agreements  with  FinCEN.  In 
addition,  information  may  be 
disseminated  to  non-United  States 
financial  regulatory  and  law 
enforcement  agencies. 

ROUTINE  USES  OF  RECORDS  MAINTAMEO  IN  THE 
SYSTEM,  INCLUOWQ  CATEOORIE8  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used  to:  (1) 
Provide  information  or  records, 
electronically  or  manually,  to  SAR 
System  Users  relevant  to  the 
enforcement  and  supervisory  programs 
and  operations  of  those  Users;  (2) 
Provide  SAR  System  Users  and  their 
Executive  Departments  with  reports  that 
indicate  the  number,  amount, 
individual  identity,  and  other  details 
concerning  potential  violations  of  the 
law  that  have  been  the  subject  of 
Suspicious  Activity  Reports;  (3)Provide 
information  or  records  to  any 
appropriate  domestic  or  non-United 
States  governmental  agency  or  self- 
regulatory  organization  charged  with  the 
responsibility  of  administering  law  or 
investigating  or  prosecuting  violations 
of  law.  or  charged  with  the 
responsibility  of  enforcing  or 
implementing  a  statute,  rule,  regulation, 
order,  or  policy,  or  charged  with  the 
responsibility  of  issuing  a  license, 
security  clearance,  contract,  grant,  or 
benefit,  when  relevant  to  the 
responsibilities  of  these  agencies  or 
organizations;  (4)  Provide  information 
or  records,  when  appropriate,  to 
international  and  foreign  governmental 
authorities  in  accordance  with  law  and 
formal  or  informal  international 
agreement;  (5)  Disclose  on  behalf  of  a 
SAR  System  User,  the  existence,  but  not 
necessarily  the  content,  of  information 
or  records  to  a  third  party,  in  cases 
where  a  SAR  System  User  is  a  party  or 
has  a  direct  interest  and  where  the  SAR 
System  User  has  concluded  that  such 
disclosure  is  necessary;  (6)Provide 
information  or  records  to  the 
Department  of  Justice,  or  in  a    • 
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proceeding  before  a  court,  adjudicative 
body,  or  other  administrative  body 
before  which  the  SAR  System  User  is 
authorized  to  appear,  when  (a)  the  SAR 
System  User,  or  any  component  thereof; 
or  (b)  any  employee  of  the  SAR  System 
User  in  his  or  her  official  capacity;  or  (c) 
any  employee  of  the  SAR  System  User, 
where  the  Department  of  Justice  or  the 
SAR  System  User  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  when 
the  SAR  System  User  determines  that 
litigation  is  likely  to  affect  the  SAR 
System  User  or  any  of  its  components 
and  the  use  of  such  records  by  the 
Department  of  Justice  or  the  SAR 
System  User  is  deemed  by  the  SAR 
System  User  to  be  relevant  and 
necessary  to  the  litigation,  provided, 
however,  that  in  each  case  it  has  been 
determined  that  the  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected;  (7)  Disclose 
information  or  records  to  individuals  or 
entities  to  the  extent  necessary  to  eUcit 
information  pertinent  to  the 
investigation,  prosecution,  or 
enforcement  of  civil  or  criminal  statutes, 
rules,  regulations,  or  orders;  (8)  In 
accordance  with  Executive  Order  12968 
(August  2, 1995),  provide  information  or 
records  to  any  appropriate  government 
authority  in  connection  with 
investigations  and  reinvestigations  to 
determine  eligibility  for  access  to 
classified  information  to  the  extent 
relevant  for  matters  that  are  by  statute 
permissible  subjects  of  inquiry;  (9) 
Provide,  when  appropriate,  information 
or  records  to  a  bar  association,  or  other 
trade  or  professional  organization 
performing  similar  functions,  for 
possible  disciplinary  action;  (10) 
Provide  information  or  records  to  the 
Department  of  State  and  to  the  United 
States  Intelligence  Community,  vdthin 
the  meaning  of  Executive  Order  12333 
(December  4, 1981)  to  further  those 
agencies'  efforts  with  respect  to  national 
seauity  and  international  narcotics 
trafficking;  (11)  Fiimish  analytic  and 
statistical  reports  to  government 
agencies  and  the  public  providing 
information  about  trends  and  patterns 
derived  from  information  contained  on 
Suspicious  Activity  Reports,  in  a  form 
in  which  individual  identities  are  not 
revealed;  and  (12)  Disclose  information 
or  records  to  any  person  with  whom 
FinCEN,  the  DCC  or  a  SAR  System  User 
contracts  to  provide  consulting,  data 
processing,  clerical,  or  secretarial 
functions  relating  to  the  official 
programs  and  operations  of  FinCEN. 
DCC.  or  the  SAR  System  User. 


PCiXIES  AND  PRACTICES  FOR  STORINQ, 
RETRIEVINQ,  ACCESSINQ,  RETAINING,  AND 
DBPOSMQ  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Records  are  maintained  in  magnetic 
media  and  on  hard  paper  copy. 

RETRIEVABILrrY: 

Data  in  the  SAR  System  may  be 
retrieved  by  sectionalized  data  fields 
(i.e.,  name  of  financial  institution  or 
holding  company,  type  of  suspected 
violation,  individual  suspect  name, 
witness  name,  and  name  of  individual 
authorized  to  discuss  the  referral  with 
government  officials)  or  by  the  use  of 
search  and  selection  criteria. 

SAFEGUARDS: 

The  system  is  located  in  a  guarded 
building  that  has  restricted  access. 
Access  to  the  computer  facilities  and 
any  paper  records  is  subject  to 
additional  physical  safeguards  that 
restrict  access.  Access  to  any  electronic 
records  in  the  system  is  restricted  by 
means  of  passwords  and  non- 
transferable identifiers  issued  to 
authorized  SAR  System  Users.  The 
system  complies  with  all  applicable 
security  requirements  of  the  Department 
of  the  Treasury. 

RETSinON  AND  DISPOSAL: 

Records  in  this  system  will  be 
updated  periodically  to  reflect  changes, 
and  will  be  maintained  in  electronic 
form  as  long  as  needed  for  the  purpose 
for  which  the  information  was  collected. 
Records  will  then  be  disposed  of  in 
accordance  with  applicable  law. 

SYSTEM  MANAGERS  AND  ADDRESS: 

Deputy  Director,  Financial  Crimes 
Enforcement  Network,  United  States 
Department  of  the  Treasury,  2070  Chain 
Bridge  Road.  Suite  200,  Vienna,  Virginia 
22182. 

NOmCATION  PROCEDURE: 

This  system  is  exempt  from 
notification  requirements,  record  access 
requirements,  and  requirements  that  an 
individual  be  permitted  to  contest  its 
contents,  pursuant  to  the  provisions'of 
5  U.S.C.  552a(j)(2)  and  {k)(2). 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  Procediu*"  above. 

CONTESTMQ  RECORD  PROCEDURES: 

See  "Notification  Procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

Records  in  this  system  may  be 
provided  by  or  obtained  from: 
Individuals;  financial  institutions  and 
certain  of  their  affiliates;  Federal 
Supervisory  Agencies;  State  financial 
institution  supervisory  agencies; 


domestic  or  foreign  governmental 
agencies;  foreign  or  international 
organizations;  and  commercial  sources. 
Pursuant  to  the  provisions  of  5  U.S.C. 
552a(j)(2)  and  (k)(2),  this  system  is 
exempt  from  the  requirement  that  the 
record  source  categories  be  disclosed. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a(c)(3),  (c)(4),  (d)(1).  (d)(2),  (d)(3), 
(d)(4),  (e)(1),  (e)(2),  (e)(3),  (e)(4)(G), 
(e)(4)(H),  (e)(4)(I),  (e)(5),  (e)(8),  (0  and  (g) 
of  the  Privacy  Act  pursuant  to  5  U.S.C. 
552a(i)(2)  and  (k)(2). 

TREASURY/DO  ^13. 

SYSTEM  NAME: 

Bank  Secrecy  Act  Reports  System — 
Treasury/DO  .213. 

SYSTEM  LOCATION: 

Electronic  Records:  Currency  and 
Banking  Retrieval  System,  Internal 
Revenue  Service  Detroit  Computing 
Center,  985  Michigan  Avenue,  Detroit. 
Michigan  48226-1129  and  Treasury 
Enforcement  Commimications  System, 
United  States  Customs  Service 
Newington,  7681  Boston  Boulevard, 
Springfield.  Virginia,  22153-3140. 
Paper  Records:  Form  4790-U.S. 
Customs  Service,  Newington.  VA.  All 
other  forms,  including,  but  not  Umited 
to.  Form  4789,  TDF  90.22-1  and  Form 
8362 — Internal  Revenue  Service, 
Detroit.  MI. 

CATKKWKS  OF  MOMDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  identified  in  reports  required 
to  be  filed  under  the  Bank  Secrecy  Act 
and  its  implementing  regulations  (31 
CFR  part  103)  including,  but  not  limited 
to.  reports  made  on  IRS  Form  4789 
(Currency  Transaction  Report),  IRS 
Form  8362  (Currency  Transaction 
Report  by  Casinos),  Customs  Form  4790 
(Report  of  International  Transportation 
of  Currency  or  Monetary  Instnunents), 
Treasury  Form  TDF  90-22.1  (Report  of 
Foreign  Bank  and  Financial  Accounts), 
and  forms  filed  by  casinos  located  in  the 
State  of  Nevada  in  lieu  of  Form  8362. 
(This  system  of  records  does  not  cover 
persons  identified  in  Suspicious 
Activity  Reports.  TDF  90-22.47.  Those 
reports  are  included  in  another  system 
of  records.  "Suspicious  Activity 
Reporting  System— Treasury/DO  .212.") 

CATEQORCS  OF  RECORDS  M  THE  SYSTEM: 

Reports  required  to  be  filed  under  the 
Bank  Secrecy  Act  and  its  implementing 
regulations  (31  CFR  part  103)  including, 
but  not  limited  to.  reports  made  on  IRS 
Form  4789  (Currency  Transaction 
Report).  IRS  Form  8362  (Currency 
Transaction  Report  by  Casinos), 
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Customs  Form  4790  (Report  of 
ntemational  Transportation  of 
currency  or  Monetary  Instruments), 
Treasury  Form  TDF  90-22.1  (Report  of 
foreign  Bank  and  Financial  Accounts), 
ind  forms  filed  by  casinos  located  in  the 
Jtate  of  Nevada  in  lieu  of  Form  8362. 
This  system  does  not  include 
iuspicious  Activity  Reports,  TDF  90- 
;2.47,  required  under  31  CFR  part  103. 

'  Tiose  reports  are  included  in  another 
ystem  of  records,  "Suspicious  Activity 
Reporting  System— Treasiuy/DO  .212.") 
'hese  reports  include  names  of 
ndividuals  and  other  entities  fiUng  the 

]  eports,  names  of  the  owners  of 
Donetary  instruments,  the  amounts  and 
inds  of  currency  or  other  monetary 
nstruments  transported,  reported,  or  in 
oreign  banking  accounts,  account 

1  iiunbers,  addresses,  dates  of  birth,  and 

( tther  personal  identifiers. 

Authority  foa  MAanrENANCE  of  the  SYsrai: 

12  U.S.C.  1829b  and  1951-1959;  31 
ij.S.C.  5311-5314,  5316-5330;  5  U.S.C. 
301;  31  CFR  part  103;  Treasury 
Department  Order  No.  105-08. 

lURPOSES: 

The  Bank  Secrecy  Act,  codified  at  12 
U.S.C.  1829b  and  1951-1959  and  31 
IJ.S.C.  5311-5314.  5316-5330, 
{ uthorizes  the  Secretary  of  the  Treasury 
I  >  issue  regulations  requiring  records 
E  ad  reports  that  are  determined  to  have 
E  high  degree  of  usefulness  in  criminal, 
t  IX.  and  regulatory  matters.  The 
!  ecretary's  authority  has  been 
inplemented  through  regulations 
Ipromulgated  at  31  CFR  part  103.  The 
{purpose  of  this  system  of  records  is  to 
Maintain  the  information  contained  on 
the  reports  required  under  these 
tegulations.  This  information  is 
l^isseminated,  both  electronically  and 
t^ianually.  in  accordance  with  strict 
$ftfeguards,  to  appropriate  Federal. 
State,  local  and  foreign  criminal  law 
enforcement  and  regulatory  personnel 
in  the  official  performance  of  their 
duties.  The  information  is  used  in  a 
vfide  range  of  criminal  investigations, 
including,  but  not  limited  to. 
mvestigation  of  international  and 
dpmestic  money  laundering,  tax 
0Vasion.  fraud,  and  other  financial 
jrHmes. 

liOUrME  USES  OF  RECORDS  MAMITAMEO  M  THE 
MCLUD«IQ  CATE00RC8  OF  USERS  AND 
PURPOSE  OF  SUCH  USES: 

These  records  and  information  in 
lese  records  may  be  used  to:  (1) 
ilose  pertinent  information  to 
S|>propriate  Federal,  State,  local,  or 
K^reign  agencies  responsible  for 
investigating  or  prosecuting  the 
t.  olations  of,  or  for  enforcing  or 


implementing,  a  statute,  rule, 
regulation,  order,  or  license,  where  the 
disclosing  agency  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  Disclose  information  to 
Federal,  State,  or  local  agencies, 
maintaining  civil,  criminal  or  other 
relevant  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's 
hiring  or  retention  of  an  individual,  or 
issuance  of  a  security  clearance,  license, 
contract,  grant,  or  other  benefit;  (3) 
Disclose  to  appropriate  Federal,  State,  or 
local  agencies  engaged  in  the 
identification,  investigation,  and 
prosecution  of  violations  or  potential 
violations  of  criminal  statutes, 
information,  in  a  computerized  format, 
to  identify  or  to  permit  the 
identification  of  patterns  of  suspected 
criminal  activity  that  fall  within  the 
jurisdiction  of  the  agency  requesting  the 
information;  (4)  Disclose  information  to 
Federal  or  State  regulatory  agencies  or 
self  regulatory  agencies  responsible  for 
supervising  compliance  with  the  Bank 
Secrecy  Act,  Umited  to  information 
relevant  to  meeting  supervisory  or 
compUance  responsibilities;  (5)  Disclose 
relevant  information  on  individuals  to 
authorized  Federal  and  State  agencies 
through  computer  matching  in  order  to 
help  eliminate  waste,  fraud,  and  abuse 
in  Government  programs  and  identify 
individuals  who  are  potentially  in 
violation  of  civil  law.  criminal  law.  or 
regulation;  (6)  Disclose  information  to  a 
court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presentii^ 
evidence,  including  disclosuires  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  Utigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criininal  law  proceedings;  (7)  Provide 
information  to  the  news  media,  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2,  that  relates  to  an  agency's 
fimctions  relating  to  civil  and  criminal 
proceedings;  and  (8)  Provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POLICIES  AND  PRACTICES  FOR  SrORSIQ, 
RETRCVStO,  ACCESSMQ,  RETARMIQ.  AND 
OISPOSMO  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  magnetic 
media  and  on  hard  paper  copy. 

retrkvabsjty: 
By  name  and  other  unique  identifier. 


SAFEGUARDS: 

All  persons  with  electronic  access  to 
records  in  the  system  will  have 
successfully  completed  a  background 
investigation.  All  State  and  local  agency 
personnel,  and  all  Federal  personnel 
outside  the  U.  S.  Department  of  the 
Treasury  with  electronic  access  will 
have  successfully  completed 
appropriate  training.  Passwords  and 
access  controls  will  be  utilized.  Signed 
agreements  outlining  usage  and 
dissemination  rules  are  required  of  all 
non-Treasury  agencies  before  electronic 
access  is  authorized.  Procedural  and 
physical  safeguards  include:  The 
logging  of  all  queries  and  periodic 
review  of  such  query  logs; 
compartmentalization  of  information  to 
restrict  access  to  authorized  personnel; 
physical  protection  of  sensitive  hard 
copy  documents  and  magnetic  tapes; 
encryption  of  electronic 
commimications;  intruder  alarms  and 
other  security  devices;  and  24-hour 
building  guards.  The  system  complies 
with  all  applicable  security 
requirements  of  the  Department  of  the 
Treasury. 

RETENTION  AND  OttPOSAU 

Indefinite. 

SYSTBi  MANAGER(S)  AND  ADDRESS: 

General  Policy:  Director,  Financial 
Crimes  Enforcement  Network,  2070 
Chain  Bridge  Road,  Vienna,  Virginia 
22182-2536. 

COMPUTER  SYSTEMS  MAMTENANCE  AND 
ADMNSTRATKM: 

Director,  IRS  Computing  Center,  985 
Michigan  Avenue,  ENstroit,  Michigan, 
48226-1129  and  Director,  Office  of 
Information  Technology,  U.S.  Customs 
Service  Newington,  7681  Boston 
Boulevard,  Springfield.  Virginia.  22153- 
3140. 

NOTnCATION  procedure: 

This  system  is  exempt  from 
notification  requirements,  record  access 
requirements,  and  requirements  that  an 
individual  be  permitted  to  contest  its 
contents,  pursuant  to  the  provisions  of 
5  U.S.C.  552a(j)(2)  and  (k){2). 

RECORD  access  procedures: 

See  "Notification  Procedure"  above. 

CONTESTMG  record  procedures: 

See  "Notification  Procedure"  above. 

record  source  categorks: 

Pursuant  to  the  provisions  of  5  U.S.C. 
552a(j)(2)  and  (k)(2),  this  system  is 
exempt  from  the  requirement  that  the 
record  source  categories  be  disclosed. 
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EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a(c)(3).  (c)(4),  (d)(1),  (d)(2).  {d)(3), 
(d)(4),  (e)(1),  (e)(2).  (e)(3),  (e)(4)(G), 
(e)(4)(H),  (e)(4)(I),  (e)(5).  (e)(8).  (f)  and  (g) 
of  the  Privacy  Act  pursuant  to  5  U.S.C. 
552a(j)(2)  and  (k)(2).  See  31  CFR  1.36. 

BtLUNG  CODE:  4810-31-P 

Bureau  of  Alcohol,  Tobacco,  and 
Firearms 

TREASURY/ATF  .001 

SYSTEM  NAME: 

Administrative  Record  System — 
Treasury/ATF. 

SYSTEM  location: 

Bureau  of  Alcohol,  Tobacco  and 
Firearms,  650  Massachusetts  Avenue, 
NW,  Washington,  DC  20226. 
Components  of  this  record  system  are 
geographically  dispersed  throughout  the 
Bureau's  field  offices.  A  list  of  field 
offices  is  available  by  writing  to  the 
Chief,  Disclosiu-e  Division,  Room  8290, 
650  Massachusetts  Avenue,  NW, 
Washington,  DC  20226. 

CATEGORIES  OF  IM)IVIDUALS  COVERED  BY  THE 
SYSTEM: 

(1)  Present  employees  of  the  Bureau  of 
ATF.  (2)  Former  employees  of  the 
Bureau  of  ATF.  (3)  Claimants  against  the 
Bureau  of  ATF. 

CATEGOfOES  OF  RECORDS  IN  THE  SYSTEM: 
(1)  Accident  Report — vehicle;  (2) 
.Fatality  reports;  (3)  Injury  reports;  (4) 
Chief  Counsel  and  District  Counsel 
memoranda  and  opinions. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

(1)  Federal  Claims  Collection  Act.  (2) 
Federal  Property  and  Administration 
Services  Act  of  1949,  as  amended.  (3) 
Federal  Tort  Claims  Act.  (4)  Military 
Personnel  and  Civilian  Claim  Act.  (5) 
Occupational  Safety  and  Health  Act  of 
1970.  (6)  Small  Claims  Act.  (7)  5  U.S.C. 
1302,3301,3302. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

A  record  in  this  system  may  be 
disclosed  as  a  routine  use  to:  (1) 
Employees  of  government  agencies 
when  required  or  authorized  to  be 
released  by  statute,  regulations  or 
Executive  Order;  (2)  any  third  party,  to 
the  extent  necessary,  to  collect  relevant 
information  from  the  third  party, 
provided  that  the  information  is  needed 
by  the  Bureau  to  render  a  decision  in 
regard  to  an  administrative  matter;  (3) 
appropriate  Federal,  state,  local  or 
foreign  agencies  responsible  for 
enforcing  administrative,  civil  or 
criminal  laws;  hiring  or  retention  of  an 


employee;  issuance  of  a  security 
clearance,  license,  contract,  gremt  or 
other  benefit;  (4)  a  court,  magistrate  or 
administrative  tribunal  in  the  course  of 
presenting  evidence,  including 
disclosures  to  oppos'ng  counsel  or 
witnesses  in  the  coiu-se  of  or  in 
preparation  for  civil  discovery, 
litigation,  or  settlement  negotiations,  in 
response  to  a  subpoena,  or  in 
connection  with  criminal  law 
proceedings;  (5)  unions  recognized  as 
exclusive  bargaining  representatives  in 
accordance  with  provisions  contained 
in  the  Civil  Service  Reform  Act  of  1978, 
5  U.S.C.  7111  and  7114;  (6)  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(7)  provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  50.2  which  relate 
to  an  agency's  functions  relating  to  civil 
and  criminal  proceedings. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVMG,  ACCESSMG,  RETAINING,  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Active  records  stored  in  file  folders  in 
seciu-ity  filing  cabinets.  Inactive  records 
stored  in  file  folders  at  Federal  Records 
Centers. 

retrievabiltty: 

Records  are  retrievable  by  name  of 
individual. 

SAFEGUARDS: 

Direct  access  restricted  to  personnel 
in  Department  of  the  Treasury  in  the 
performance  of  their  duty.  Transmitted 
to  routine  users  on  a  "need  to  know" 
basis  or  where  "a  right  to  access"  is 
established,  and  to  others  upon 
verification  of  the  substance  and 
propriety  of  the  request.  Stored  in 
lockable  metal  file  cabinets  in  rooms 
locked  during  non-duty  hours. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  in  accordance 
with  General  Records  Schedules 
Numbers  1  through  23  issued  by  the 
National  Archives  and  Records 
Administration,  and  Bureau  of  Alcohol, 
Tobacco  and  Firearms  records  control 
schedules  numbers  101  and  201  and 
disposed  of  by  shredding  or  burning. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Administrative  Program 
Division,  Bureau  of  Alcohol,  Tobacco, 
and  Firearms,  650  Massachusetts 
Avenue,  NW,  Washington,  DC  20226. 

NOTIFICATION  PROCEDURE: 

Inquiries  should  be  addressed  to: 
Privacy  Act  Request,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  650 


Massachusetts  Avenue,  NW, 
Washington,  DC  20226.  Requests  may  be 
delivered  personally  to  Room  8290, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  650  Massachusetts  Avenue, 
NW,  Washington,  IX:  20226. 

RECORD  ACCESS  PROCEDURES: 

Requests  for  access  to  records  made 
by  mail  should  be  addressed  to:  Privacy 
Act  Request,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  650 
Massachusetts  Avenue,  NW, 
Washington,  DC  20226. 

CONTESTING  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

(1)  Administrative  records.  (2) 
Claimants.  (3)  Doctors.  (4)  Employee 
records.  (5)  Fiscal  records.  (6)  Former 
employees  of  the  Bureau  of  ATF.  (7) 
Former  employers.  (8)  General  Services 
Administration.  (9)  Individuals  who 
have  information  relevant  to  claims.  (10) 
Inspections  records.  (11)  Internal 
Investigation  reports.  (12)  Police  reports. 
(13)  Present  employees  of  the  Bureau  of 
ATF.  (14)  Supervisors.  (15)  Witnesses. 
(16)  Insurance  companies. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
TREASURY/ATF  .002 
SYSTEM  NAME: 

Correspondence  Record  System — 
Treasury/ATF. 

SYSTEM  LOCATION: 

Bureau  of  Alcohol,  Tobacco,  and 
Firearms,  650  Massachusetts  Avenue 
NW,  Washington,  DC  20226. 
Components  of  this  record  system  are 
geographically  dispersed  throughout  the 
Bureau's  field  offices.  A  list  of  field 
offices  is  available  by  writing  to  the 
Chief,  Disclosure  Division,  Room  8290, 
650  Massachusetts  Avenue,  NW 
Washington,  DC  20226. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

(1)  Persons  who  correspond  with  the 
Biueau  requesting  information  relating 
to  Bureau  personnel.  (2)  Persons  who 
correspond  with  the  Bureau  requesting 
information  relating  to  Bureau  activities. 
(3)  Persons  who  correspond  with  the 
Bureau  requesting  rulings, 
interpretations,  or  technical  and 
scientific  matters  of  a  general  nature.  (4) 
Persons  who  correspond  with  others 
and  whose  correspondence  is  referred  to 
ATF  for  response.  (5)  Persons  referred  to 
in  correspondence  with  the  Biueau.  (6) 
Authors  and  publishers  of  technical  and 
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scientific  matters  relating  to  Bureau 
activities. 

BATEGOmES  OF  RECORDS  M  THE  SYSTEM: 

Coirespondence  with  individuals  who 
contact  the  Bureau  requesting 
information  relating  to  Bureau 
lersonnel  and/or  activities,  Chief 
ilounsel  and  Regional  Counsel 
memoranda  and  opinions. 

UlTHORfTY  FOR  MADfTEHANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Executive  Order  11222. 

10UTME  USES  OF  RECORDS  MAMTAINED  IN  THE 
SYSTEM,  MCLUDWQ  CATEGORIES  OF  USERS  AND 
rHE  PURPOSES  OF  SUCH  USES: 

A  record  in  this  system  may  be 
lisclosed  as  a  routine  use  to:  (1) 
imployees  of  government  agencies 

when  required  or  authorized  to  be 
eleased  by  statute,  regulations  or 
Executive  Order;  (2)  any  third  party,  to 
he  extent  necessary,  to  collect  relevant 
nformation  from  the  third  party, 
irovided  that  the  information  is  needed 
)y  the  Bureau  to  render  a  decision  in 

1  -egard  to  an  administrative,  fiscal  or 
lersoimel  matter;  (3)  appropriate 
'ederal,  state,  local  or  foreign  agencies 
sponsible  for  enforcing  administrative, 
;ivil  or  criminal  laws;  hiring  or 

retention  of  an  employee;  issuance  of  a 

Erity  clearance,  license,  contract, 
t  or  other  benefit;  (4)  a  court, 
„istrate  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
Coimsel  or  witnesses  in  the  course  of  or 
in  preparation  for  civil  discovery, 
htigation,  or  settlement  negotiations,  in 
[response  to  a  subpoena,  or  in 
jconnection  with  criminal  law 
proceedings;  (5)  a  congressional  office 
in  response  to  an  inquiry  made  at  the 

E quest  of  the  individual  to  whom  the 
cord  pertains;  (6)  provide  information 
the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
jwhich  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings. 

POUaES  AND  PRACTICES  FOR  STORING. 
qETRIEVMG.  ACCESSING,  RETAINING,  DiSPOSiNG 
dF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Active  records  stored  in  file  folders  in 
s  sciuity  filing  cabinets.  Inactive  records 
5  tored  in  file  folders  at  Federal  Records 
[  enters. 

\  ETRIEVABIUTY:  « 

Records  are  retrieved  by  name,  subject 
1  latter  and  date  of  correspondence. 

UkFEGUARDS: 

Transmitted  to  routine  users  on  a 
"kieed  to  know"  basis.  Stored  in 


lockable  file  cabinets  in  rooms  locked 
during  non-duty  hoius. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  in  accordance 
with  General  Records  Schedules 
numbers  1  through  20  issued  by  the 
National  Archives  and  Records 
Administration,  and  Bureau  of  Alcohol, 
Tobacco  and  Firearms  Records  Control 
Schedules  numbers  101  and  201  and 
disposed  of  by  shredding  or  burning. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Liaison  and  Public  Information, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  650  Massachusetts  Avenue, 
NW,  Washington.  DC  20226. 

NOTIFICATION  PROCEDURE: 

Inquiries  should  be  addressed  to: 
Privacy  Act  Request.  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  650 
Massachusetts  Avenue,  NW,        ^ 
Washington,  DC  20226.  Requests  may  be 
delivered  personally  to  Room  8290, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  650  Massachusetts  Avenue, 
NW,  Washington,  DC  20226. 

RECORD  ACCESS  PROCEDURES: 

Requests  for  access  to  records  made 
by  mail  should  be  addressed  to:  Privacy 
Act  Request.  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  650 
Massachusetts  Avenue,  NW, 
Washington,  DC  20226.  Requests  may  be 
delivered  personally  to  room  8290, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  650  Massachusetts  Avenue, 
NW,  Washington,  DC  20226.  Appeals 
may  be  delivered  personally  to  room 
8290,  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  650  Massachusetts  Avenue, 
NW,  Washington,  DC  20226. 

CONTESTINQ  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

Persons  who  correspond  with  the 
Bureau  on  general,  technical  or 
scientific  matters. 

EXEMPTIONS  CUMED  FOR  THE  SYSTEM: 

None. 
TREASURY/ATF  .003 
SYSTEM  NAME: 

Criminal  Investigation  Report 
System— Treasury/ATF. 

SYSTEM  location: 

Bureau  of  Alcohol,  Tobacco  and 
Firearms,  650  Massachusetts  Avenue, 
NW.  Washington,  DC  20226. 
Components  of  this  record  system  are 
geographically  dispersed  throughout 
Bureau  of  Alcohol,  Tobacco  and 


Firearms'  field  offices.  A  list  of  field 
offices  is  available  by  writing  to  the 
Chief,  Disclosure  Division,  Room  8290, 
650  Massachusetts  Avenue,  NW, 
Washington.  DC  20226. 

categories  OF  MDMOUALS  COVERED  BY  THE 
SYSTEM: 

(1)  Criminal  offenders  or  alleged 
criminal  offenders  acting  alone  or  in 
concert  with  other  individuals  and 
suspects  who  have  been  or  are  under 
investigation  for  a  violation  or 
suspected  violation  of  laws  enforced  by 
the  Bureau.  (2)  Criminal  offenders  or 
alleged  criminal  offenders  acting  alone 
or  in  concert  with  individuals  who  have 
been  referred  to  the  Biu«au  of  Alcohol. 
Tobacco  and  Firearms  by  other  law 
enforcement  agencies,  governmental 
units  and  the  general  public.  (3) 
Informants.  (4)  Persons  who  come  to  the 
attention  of  the  Bureau  in  the  conduct 
of  criminal  investigations.  (5)  Persons 
who  have  been  convicted  of  a  crime 
punishable  by  imprisonment  for  a  term 
exceeding  one  year  and  who  have 
applied  for  reUef  fitjm  disabilities  under 
Federal  law  with  respect  to  the 
acquisition,  receipt,  transfer,  shipment, 
or  possession  of  firearms  and  explosives 
and  whose  disability  was  incurred  by 
reason  of  such  conviction.  (6)  Victims  of 
crimes.  (7)  Witnesses. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

(a)  Records  containing  information 
compiled  for  the  purpose  of  identifying 
individual  criminal  offenders  and 
alleged  offenders  and  consisting  only  of 
identifying  data  and  notations  of  arrest, 
the  nature  and  disposition  of  criminal 
charges,  sentencing,  confinement, 
release,  and  parole  and  probation  status; 
(b)  Records  containing  information 
compiled  for  the  purpose  of  a  criminal 
investigation,  including  reports  of 
informants  and  investigators,  and 
associated  with  an  identifiable 
individual;  (c)  Records  containing 
reports  identifiable  to  an  individual 
compiled  at  various  stages  of  the 
process  of  enforcement  of  criminal  laws 
from  arrest  or  indictment  through 
release  fi-om  supervision;  (d)  Records 
compiled  and  maintained  by  the  Bureau 
as  generally  described  in  (a),  (b),  and  (c) 
above  including  the  following:  (1) 
Abandoned  property  reports.  (2)  ATF 
Criminal  hivestigation  Reports.  (3)  ATF 
referrals  to  foreign.  Federal,  state,  and 
local  law  enforcement  agencies.  (4) 
Chief  and  Regional  Counsel  opinions. 
(5)  Contemporaneous  investigative 
notes.  (6)  Criminal  investigatory 
correspondence  from  and  to  foreign. 
Federal,  state  and  local  law  enforcement 
agencies.  (7)  Criminal  intelligence 
information  on  individuals  suspected  to 
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be  violating  ATF  laws  and  regulations. 
(8)  Dociunentary  proof  of  defendant's 
criminal  record,  identity,  or  lack  of 
registration  of  N.F.A.  (as  amended) 
fireann(s).  (9)  FBI  Criminal  Record 
Reports.  (10)  Fingerprints  and 
palmprints.  (11)  Fugitive  arrest 
warrants.  (12)  Handwriting  exemplars. 
(13)  Index  cards,  violation  and 
reputation.  (14)  Illicit  liquor  and  raw 
material  surveys.  (15)  Laboratory  reports 
of  evidence  analysis.  (16)  Memoranda  of 
expected  testimony  of  witnesses.  (17) 
Organized  crime  members  violating  or 
suspected  of  violating  ATF  laws.  (18) 
Parole  and  pardon  reports.  (19)  Personal 
histories  (address,  employment,  social 
security  number,  financial  background, 
physical  description,  etc.).  (20) 
Photographs.  (21)  Purchase  of  evidence 
records.  (22)  Records  of  electronic 
surveillance  by  ATF.  (23)  Records 
received  in  response  to  siunmons  and 
subpoenas.  (24)  Reliefs  from  disability. 
(25)  Reports  of  interview  with 
witnesses.  (26)  Search  warrants  and 
affidavits  for  search  warrants.  (27) 
§eized  property  reports.  (28)  Significant 
criminals,  armed  and  dangerous, 
firearms,  explosives  and  liquor.  (29) 
Special  agent's  daily  activity  diary 
(accessible  by  date  only).  (30)  State  and 
local  law  enforcement  criminal 
investigative  reports.  (31)  Statements  of 
defendants.  (32)  Statements  of 
witnesses.  (33)  Summons  and 
subpoenas  issued  pursuant  to  criminal 
investigations.  (34)  Voice  prints.  (35) 
Wagering  tax  suspected  violators.  (36) 
Warning  and  demand  letters.  (37) 
Criminal  violation  reports  (a  formal 
report  compiling  all  or  portions  of  the 
foregoing  for  prosecutive  purposes). 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
(1)  26  U.S.C.  Chapters  35  and  40;  (2) 
26  U.S.C.  Chapters  51  and  52;  (3)  26 
U.S.C.  Chapter  53,  as  amended;  (4)  26 
U.S.C.  Chapters  61  through  80,  as 
amended;  (5)  27  U.S.C.  Chapter  8,  as 
amended  (Federal  Alcohol 
Administration  Act);  (6)  18  U.S.C. 
Chapter  40;  (7)  18  U.S.C.  Chapter  44;  (8) 
18  U.S.C.  Chapter  59;  (9)  18  U.S.C.  App. 
1201-1203  (Title  VII  of  the  Omnibus 
Crime  Control  and  Safe  Streets  Act  of 
1968,  as  amended  by  Title  III  of  the  Gun 
Control  Act  of  1968);  (10)  22  U.S.C. 
section  414,  (Mutual  Security  Act  of 
1954,  as  amended);  (11)  5  U.S.C. 
sections  901  and  903,  5  U.S.C.  App. 
(Reorganization  Flan  of  1950),  Treasury 
Order  221,  5  U.S.C.  section  301. 

PURl>06C(S): 

The  purpose  of  this  system  is  to 
suppress  traffic  in  illicit  untaxpaid' 
distilled  spirits;  to  enforce  the  Federal 
laws  relating  to  the  illegal  possession 


and  use  of  firearms,  destructive  devices, 
explosives,  explosive  materials;  and  to 
assist  Federal,  state,  local  and  foreign 
law  enforcement  agencies  in  reducing 
crime  and  violence. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

A  record  in  this  system  may  be 
disclosed  as  a  routine  use  to:  (1) 
Employees  of  other  government 
agencies  when  required  or  authorized  to 
be  released  by  statute,  regulations  or 
Executive  Order;  (2)  third  parties  during 
the  course  of  an  investigation  to  the 
extent  necessary  to  obtain  information 
pertinent  to  the  investigation;  (3) 
appropriate  Federal,  state,  local  and 
foreign  agencies  for  the  purpose  of 
enforcing  and  investigating 
administrative,  civil  or  criminal  laws 
relating  to  the  hiring  or  retention  of  an 
employee;  issuance  of  seciuity 
clearance,  license,  contract,  grant  or 
other  benefit;  (4)  a  coiul,  magistrate,  or 
administrative  tribunal  in  the  course  of 
presenting  evidence,  including 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  or  in 
preparation  for  civil  discovery, 
litigation,  or  settlement  negotiations,  in 
response  to  a  subpoena,  or  in 
connection  with  criminal  law 
proceedings;  (5)  INTERPOL  and  similar 
criminal  intelligence  gathering 
organizations  for  the  purpose  of 
identifying  and  suppressing  the 
activities  of  international  and  national 
criminals  and  terrorists;  (6)  appropriate 
Federal,  state,  local  or  foreign  agencies 
responsible  for  iiivestigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (7)  insurance  companies 
making  determinations  regarding  claims 
in  cases  that  the  Bureau  has  conducted 
or  is  conducting  an  arson  investigation; 
(8)  a  congressional  office  in  response  to 
an  inquiry  of  the  individual  to  whom 
the  record  pertains;  (9)  unions 
recognized  as  exclusive  bargaining 
representatives  in  accordance  with 
provisions  contained  in  the  Civil 
Service  Reform  Act  of  1978,  5  U.S.C. 
7111  and  7114;  (10)  provide  information 
to  the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings. 


POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSMG,  RETAINING,  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Active  records  stored  in  file  folders  in 
security  filing  cabinets.  Inactive  records 
stored  in  file  folders  at  Federal  Records 
Centers.  Records  also  stored  in 
electronic  media. 

RETRIEVABHJTY: 

Records  are  retrievable  by  name,  date 
of  birth,  social  security  number,  unique 
identifier,  investigation  number,  serial 
niunber  of  firearm,  or  a  combination  of 
any  of  these;  plus  date  and  geographical 
location  of  incident  giving  rise  to 
investigation. 

SAFEGUARDS: 

Direct  access  restricted  to  personnel 
in  Department  of  Treasury  in  the 
performance  of  their  duty.  Transmitted 
to  routine  users  on  a  "need  to  know" 
basis  and  to  others  upon  verification  of 
the  substance  and  propriety  of  the 
request.  Stored  in  lockable  file  cabinets 
in  rooms  locked  during  non-duty  hours. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  in  accordance 
with  General  Records  Schedules 
numbers  1  through  23  issued  by  the 
National  Archives  and  Records 
Administration,  and  Bureau  of  Alcohol, 
Tobacco  and  Firearms  Records  Control 
Schedules  numbers  101  and  201  and 
disposed  of  by  shredding  or  burning. 
Records  on  tape  or  on-line  mass  storage 
are  disposed  of  by  degaussing. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Associate  Directors,  Firearms 
Explosive  &  Arson,  Alcohol  and 
Tobacco  Field  Operations  and  Science  & 
Technology,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  650 
Massachusetts  Avenue,  NW, 
Washington,  DC  20226. 

NOTIFICATION  PROCEDURE: 

The  Director  of  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms  has  exempted 
this  system  of  records  from  compliance 
with  the  provisions  of  5  U.S.C.  552a 
(e)(4)(G). 

RECORD  ACCESS  PROCEDURES: 

The  Director  of  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms  has  determined 
this  system  of  records  to  be  exempt  fix)m 
compliance  with  the  provisions  of  5 
U.S.C.  552a  (e)(4)(H). 

CONTESTING  RECORD  PROCEDURES: 

The  Director  of  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms  has  determined 
this  system  of  records  to  be  exempt  from 
compliance  with  the  provisions  of  5 
U.S.C.  552a  (e)(4)(H). 
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(ECORD  SOURCE  CATEGORIES: 

The  Director  of  the  Bureau  of  Alcohol, 
Tobacco  and  Fire£irms  has  determined 
his  system  of  records  to  be  exempt  from 
:ompliance  with  the  provisions  of  5 
J.S.C.  552a  (e)(4)(I). 

I  XEMPTIONS  CLANMEO  FOR  THE  SYSTEM: 

Exempt  under  5  U.S.C.  552a  (j)  and  31 
TR  1.36. 


REASURY/ATF  .005 

System  NAME: 

Freedom  of  Information  Requests — 
'reasury/ATF. 

System  location: 

Bureau  of  Alcohol,  Tobacco  and 
'.  'irearms,  Disclosure  Division,  650 
Massachusetts  Avenue,  NW, 
'  Vashington,  DC  20226. 

qateqories  Of  vmviouALS  covered  by  the 

SYSTEM: 

Individuals  who  are  requesting 
information. 

Categories  OF  RECORDS  IN  THE  system: 
Correspondence  pursuant  to  the 
I  "reedom  of  Information  Act,  internal 
I  irocessing  docimients  and  memoranda, 
1 9ferrals  and  copies  of  requested 
I  Kords,  and  Chief  Coimsel  and  Regional 
( lounsel  memoranda  and  opinions. 

IfUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

Freedom  of  Information  Act,  5  U.S.C. 
^52. 

IfOUTME  USES  OF  RECORDS  MAMTAINED  IN  THE 
SYSTEM,  ■HCLUDMQ  CATEGORIES  OF  USERS  AND 

IE  PURPOSES  OF  SUCH  USES: 
These  records  and  information  in 
ese  records  may  be  used  to:  (1) 
Disclose  information  to  other  agencies 
^rhen  required  for  coordination  of 
response  or  referral;  (2)  disclose 
Information  to  the  Department  of  Justice 
fpT  defending  law  suits;  (3)  provide 
iiifonnation  to  a  congressional  ofHce  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains. 
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lES  AND  PRACTICES  FOR  STORING. 
RtTREVMQ,  ACCESSVUG.  RETAINING,  DISPOSING 
( »  RECORDS  M  THE  SYSTEM: 

I  SrORAQE: 

File  folders. 

I  I^TRIEVABIUTY: 

By  name  of  requester(s)  and  date  of 
iteuest. 

iipEGUARDiS: 

Filed  in  filing  cabinet  and  released 
^jily  to  individuals  with  legitimate  right 
review. 


RETENTION  AND  DISPOSAL: 

In  accordance  with  the  provisions  of 
the  Act  and  Departmental  records 
management  procedures. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Disclosure  Division,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  650 
Massachusetts  Avenue,  NVf. 
Washington,  DC  20226. 

NOTIFICATION  PROCEDURE: 

See  "System  manager." 

RECORD  ACCESS  PROCEDURES: 

See  "System  manager." 

CONTESTING  RECORD  PROCEDURES: 

See  "System  manager." 

RECORD  SOURCE  CATEGORIES: 

Individuals  who  make  Freedom  of 
Information  Act  requests.  Federal 
officials  responding  to  Freedom  of 
Information  Act  requests  and 
documents  from  official  records. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTBH: 

None. 
TREASURY/ATF  .006 
SYSTEM  NAME: 

Internal  Security  Record  System — 
Treasury/ATF. 

SYSTEM  LOCATION: 

Bureau  of  Alcohol,  Tobacco  and 
Firearms,  650  Massachusetts  Avenue, 
NW.  Washington,  DC  20226. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

(1)  Present  employees  of  the  Bureau  of 
ATF.  (2)  Former  employees  of  the 
Bureau  of  ATF.  (3)  Applicants  for 
employment.  (4)  Non-Bureau  employees 
involved  in  criminal  acts  toward  Bureau 
employees  and  Bureau  property.  (5) 
Individuals  who  were  interviewed  by 
Internal  Affairs  Special  Agents.  (6) 
Contract  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(1)  Records  containing  investigative 
material  compiled  for  law  enforcement 
purposes  including  reports  relating  to: 
(a)  Conduct  of  employees  and  contract 
employees,  (b)  Integrity  of  employees. 
(2)  Records  containing  investigative 
material  compiled  solely  for  the  purpose 
of  determining  suitability,  eligibiUty,  or 
qualifications  for  Federal  civilian 
employment  or  access  to  classified 
information  including  reports  relating  to 
security  clearances  of  employees. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

18  U.S.C.  201,  Executive  Order  10450. 
Executive  Order  1 1 222. 


PURP0SE(8): 

This  system  is  used  to  assure  the 
Bureau  Director,  the  Department  of  the 
Treasury,  and  the  public  that  the  Bureau 
is  taking  strong  and  vigorous  steps  to 
maintain  the  highest  standards  of 
integrity,  loyalty,  conduct,  and  security 
among  Bureau  personnel  and  contract 
employees.  When  a  criminal 
investigation  results  in  a  compilation  of 
information  contained  in  this  system, 
the  information  so  compiled  shall  be 
transferred  to  the  ATF  Criminal 
Investigation  Report  System  and  shall 
become  a  part  of  that  system  for  all 
purposes  of  the  Privacy  Act  of  1974. 

ROUTME  USES  OF  RECORDS  MAMTAMEO  IN  THE 
SYSTEM,  MCUIOMG  CATEGORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

A  record  in  this  system  may  be 
disclosed  as  a  routine  use  to:  (1) 
Employees  of  other  government 
agencies  when  required  or  authorized  to 
be  released  by  statute,  regulations  or 
Executive  Order;  (2)  third  parties  during 
the  course  of  an  investigation  to  the 
extent  necessary  to  obtain  information 
pertinent  to  the  investigation;  (3) 
appropriate  Federal,  state,  local  and 
foreign  agencies  for  the  purpose  of 
enforcing  and  investigating 
administrative,  civil  or  criminal  law 
relating  to  the  hiring  or  retention  of  an 
employee;  issuance  of  a  security 
clearance,  license,  contract,  grant  or 
other  benefit;  (4)  a  court,  magistrate,  or 
administrative  tribunal  in  the  course  of 
presenting  evidence,  including 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  or  in 
preparation  for  civil  discovery, 
litigation,  or  settlement  negotiations,  in 
response  to  a  subpoena,  or  in 
connection  with  criminal  law 
proceedings;  (5)  appropriate  Federal. 
State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of.  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (6)  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (7)  unions  recognized  as 
exclusive  bargaining  representatives  in 
accordance  with  provisions  contained 
in  the  Civil  Service  Reform  Act  of  1978, 
5  U.S.C.  7111  and  7114;  (8)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings. 
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POLKIES  AND  PRACTICES  FOR  STORING, 
RETRIEVMG,  ACCESSMQ.  RETAINING,  DISPOSiNG 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Active  records  stored  in  file  folders  in 
security  filing  cabinets  and  computer 
system  (hard  disk).  Inactive  records 
stored  in  file  folders  at  Federal  Records 
Center. 

RETRIEVABIUTY: 

Records  are  retrievable  by  name. 

SAFEGUARDS: 

Direct  access  restricted  to  personnel 
in  Department  of  the  Treasury  in  the 
performance  of  their  duty.  Transmitted 
to  routine  users  on  a  "need  to  know" 
basis  and  to  others  upon  verification  of 
the  substance  and  propriety  of  the 
request.  Stored  in  lockable  metal  file 
cabinets  in  rooms  locked  during  non- 
duty  hours. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  in  accordance 
with  General  Records  Schedules 
Numbers  1  through  20  issued  by  the 
National  Archives  and  Records 
Administration,  and  Bureau  of  Alcohol, 
Tobacco  and  Firearms  Records  Control 
Schedules  numbers  101  and  201  and 
disposed  of  by  shredding  or  burning. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Assistant  Director  (Office  of 
bispection).  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  650  Massachusetts 
Avenue,  NW.  Washington,  DC  20226. 

NOTIFICATION  PROCEDURE: 

The  Director  of  the  Biueau  of  Alcohol, 
Tobacco  and  Firearms  has  determined 
this  system  of  records  to  be  exempt  from 
comphance  with  the  provisions  of  5 
U.S.C.  552a  (e)(4)(G). 

RECORD  ACCESS  PROCEDURES: 

The  Director  of  the  Biu'eau  of  Alcohol, 
Tobacco  and  Firearms  has  determined 
this  system  of  records  to  be  exempt  from 
comphance  with  the  provisions  of  5 
U.S.C.  552a  (e)(4)(H). 

CONTESTVNS  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

(1)  Employees  of  this  Bureau;  (2) 
Internal  Investigative  report  forms;  (3) 
Witnesses:  (4)  Informants;  (5)  Federal, 
state  and  local  enforcement  agencies;  (6) 
Employers;  (7)  Educational  institutions; 
(8)  Credit  agencies;  (9)  Neighbors;  (10) 
References;  (11)  Professional 
Organizations;  (12)  Other  government 
agencies;  (13)  Claimants;  (14)  Victims. 


EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Portions  exempt  under  5  U.S.C.  552a 
(k)  (relating  to  security  clearances)  and 
5  U.S.C.  552a  (k)(2)  (relatmg  to  conduct 
and  integrity)  and  31  CFR  1.36. 

TREASURY/ATF  .007 

SYSTEM  NAME: 

Personnel  Record  System — Treasury/ 
ATF. 

SYSTEM  LOCATION: 

Bureau  of  Alcohol,  Tobacco  and 
Firearms,  650  Massachusetts  Avenue, 
NW,  Washington,  DC  20226. 
Components  of  this  record  system  are 
geographically  dispersed  throughout  the 
Bureau's  field  offices.  A  list  of  field 
offices  is  available  by  writing  to  the 
Chief,  Disclosure  Division,  Room  8290, 
650  Massachusetts  Avenue,  NW, 
Washington,  DC  20226. 

categories  of  individuals  covered  by  the 
system: 

(1)  Present  Employees  of  the  Bureau 
of  ATF.  (2)  Former  Employees  of  the 
Bureau  of  ATF.  (3)  Applicants  for 
employment  with  ATF. 

categories  OF  RECORDS  IN  THE  SYSTEM: 

(1)  Allotment  and  Dues.  (2)  Annual 
Tax  Reports.  (3)  Applicants  for 
employment.  (4)  Applications  for 
reassigiunent.  (5)  Awards,  honors,  and 
fellowship  records.  (6)  Classification 
appeal  records.  (7)  Death  claim  records. 
(8)  Educational  history.  (9)  Employee 
indebtedness  records.  (10)  Employees 
qualified  as  Grievance  Examiners.  (11) 
Employee  Suggestions.  (12)  Employee 
history.  (13)  Employee  relations  case 
file.  (14)  Equal  employment  opportiuiity 
records.  (15)  Health  maintenance 
records.  (16)  Insurance  records.  (17) 
Military  history.  (18)  Occupational 
injuries,  disabilities,  and  Worker's 
Compensation  Records.  (19)  Official 
personnel  folder.  (20)  Outside 
employment  and  identification 
niunbers,  business  or  professional 
records.  (21)  Outside  employment.  (22) 
Outside  financial  interests.  (23) 
Overtime  and/or  Premiiun  Pay  records. 

(24)  Performance  evaluation  records. 

(25)  Personal  history.  (26)  Position 
description  records.  (27)  Promotion/ 
Selection  Certificates  Records.  (28) 
Property  custody  records.  (29) 
Retirement  records.  (30)  Records  of 
security  clearance.  (31)  Statement  of 
career  goals.  (32)  Supervisory  or 
managerial  potential  records.  (33) 
Temporary  assignments  and  details.  (34) 
Time  application  reports  and  records. 
(35)  Training  record.  (36)  U.S.  Savings 
Bond  participation  records.  (37)  Upward 
mobility  applications.  (38)  Vehicle 
accidents.  (39)  Withholding  tax  records. 


(40)  Work  schedule  records.  (41)  Chief 
Counsel  and  Regional  Coimsel 
memoranda  and  opinions. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

(1)  5  U.S.C.  Chapter  29,  Subchapter  II. 
(2)  5  U.S.C.  Chapters  31  and  33.  (3)  5 
U.S.C.  Chapter  43.  (4)  5  U.S.C.  Chapter 
45.  (5)  5  U.S.C.  Chapter  51.  (6)  5  U.S.C. 
Chapter  55.  subchapter  III.  (7)  5  U.S.C. 
Chapter  61.  (8)  5  U.S.C.  Chapter  75.  (9) 
5  U.S.C.  Chapter  83.  (10)  5  U.S.C. 
Section  301.  (11)  5  U.S.C.  4503.  (12)  5 
U.S.C.  Section  5101-5115.  (13)  5  U.S.C. 
section  7151-7154.  (14)  5  U.S.C.  Section 
7901.  (15)  Pub.  L.  92-261  (Equal 
Employment  Act  of  1972).  (16)  Pub.  L. 
93-579.  (Federal  Employees 
Compensation  Act).  (17)  Occupational 
Safety  and  Health  Act  of  1970.  (18) 
Executive  Order  10561.  (19)  Executive 
Order  11222.  (20)  Executive  Order 
11478.  (21)  Executive  Order  11491. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

A  record  in  this  system  may  be 
disclosed  as  a  routine  use  to:  (1) 
Employees  of  government  agencies 
when  required  or  authorized  to  be 
released  by  statute,  regulations  or 
Executive  Order;  (2)  any  third  party,  to 
the  extent  necessary,  to  collect  relevant 
information  bom  the  third  party, 
provided  that  the  information  is  needed 
by  the  Bureau  to  render  a  decision  in 
regard  to  a  personal  matter;  (3) 
appropriate  Federal,  state,  local  or 
foreign  agencies  responsible  for 
enforcing  administrative,  civil,  or 
criminal  laws;  hiring  or  retention  of  an 
employee;  issuance  of  a  security 
clearance,  license,  contract,  grant  or 
other  benefit;  (4)  a  court,  magistrate,  or 
administrative  tribunal  in  the  course  of 
presenting  evidence,  including 
disclosures  to  opposing  counsel  or 
v\ritnesses  in  the  course  of  or  in 
preparation  for  civil  discovery, 
litigation,  or  settlement  negotiations,  in 
response  to  a  subpoena,  or  in 
connection  with  criminal  law 
proceedings;  (5)  unions  recognized  as 
exclusive  bargaining  representatives  in 
accordance  with  provisions  contained 
in  the  Civil  Service  Reform  Act  of  1978, 
5  U.S.C.  7111  and  7114;  (6)  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(8)  provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  50.2  which  relate 
to  an  agency's  functions  relating  to  civil 
and  criminal  prrceedings. 
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ikXtaES  AND  PRACTICES  FOR  STORING, 
f^ETRIEVING,  ACCESSING,  RETAINING,  DISPOSING 
jOf  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Active  records  stored  in  file  folders  in 
s  Bcurity  filing  cabinets.  Inactive  records 
s  tored  in  file  folders  at  Federal  Records 
1  Centers.  Records  also  stored  in 
E  lectronic  media. 

f  FTRIEVABILITY: 

Records  are  retrievable  by  name,  date 
c  f  birth,  social  security  number, 
E  mployee  identification  number,  or  a 
:  Dmbination  of  any  of  these  four. 

9 IFEGUARDS: 

Direct  access  restricted  to  personnel 
;  I  Department  of  Treasury  in  the 
:  erformance  of  their  duty.  Transmitted 

0  routine  users  on  a  "need  to  know" 
jasis  or  where  "a  right  to  access"  is 
established,  and  to  others  upon 
/erification  of  the  substance  and 
JTopriety  of  the  request.  Stored  in 
Ockable  file  cabinets  in  rooms  locked 

'  hiring  non-duty  hoiu^. 

lETENTION  AND  DISPOSAL: 

1  Records  are  retained  in  accordance 
Yith  General  Records  Schedules 

1  lumbers  1  through  23  issued  by  the 
1  National  Archives  and  Records 
.Administration,  and  Bureau  of  Alcohol, 
'  rbbacco  and  Firearms  Records  Control 
:>khedules  niunbers  101  and  201  and 
<l|sposed  of  by  shredding,  burning  or  by 
degaussing. 


t  VSTEM  MANAGER(S)  AND  ADDRESS: 

'  Assistant  Director  (Management)/ 
C  lief  Financial  Officer,  Bureau  of 
i^cohol,  Tobacco  and  Firearms,  650 
1  Massachusetts  Avenue,  NW, 
1  Washington,  DC  20226. 

M  rriFICATION  PROCEDURE: 

The  Director  of  the  Bureau  of  Alcohol. 
1  pbacco  and  Firearms  has  exempted 
t  lis  system  of  records  fi-om  compliance 
\irlth  the  provisions  of  5  U.S.C.  552a 
(5i(4)(G). 

r  ^RD  ACCESS  PROCEDURES: 

JThe  Director  of  the  Bureau  of  Alcohol, 
1  Qbacco  and  Firearms  has  exempted 
this  system  of  records  fi-om  compliance 
with  the  provisions  of  5  U.S.C.  552a 
(^(4)(H). 


(^  (4) 


dONTESTING  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
atjove. 

RECORD  SOURCE  CATEGORIES: 

(1)  Administrative  Records.  (2) 
y^i)phcants  for  employment  with  the 
Bureau.  (3)  Acquaintances.  (4)  Business 
ahd  professional  associates.  (-5) 
GiBditors.  (6)  Criminal  records.  (7) 


Educational  Institutions  attended.  (8) 
Employee  records.  (9)  Equal 
Employment  Opportunity  Commission. 
(10)  Financial  institutions.  (11)  Fiscal 
records.  (12)  Former  employees.  (13) 
Former  employers.  (14)  Inspection 
records.  (15)  Internal  investigation 
reports.  (16)  Internal  Revenue  Service. 
(17)  Military  records.  (18)  Outside 
employers.  (19)  Physicians.  (20)  Police 
reports.  (21)  Position  classification 
specialists.  (22)  Psychiatrists.  (23) 
References.  (24)  Supervisors.  (25) 
Training  officers.  (26)  Unions, 
accredited.  (27)  Office  of  Personnel 
Management.  (28)  Witnesses. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Exempt  under  5  U.S.C.  552a  (k)  and 


31  CFR  1.36. 
TREASURY/ATF  .008. 
SYSTEM  name: 

Regulatory  Enforcement  Record 
System — Treasiuy/ATF. 

SYSTEM  location: 

Bureau  of  Alcohol,  Tobacco  and 
Firearms,  650  Massachusetts  Avenue, 
NW,  Washington,  DC  20226. 
Components  of  this  system  of  records 
are  also  geographically  dispersed 
throughout  ATF's  district  and  field 
offices.  A  list  of  field  offices  is  available 
by  writing  to  the  Chief,  Disclosure 
Division,  Room  8290,  650 
Massachusetts  Avenue,  NW, 
Washington,  DC  20226. 

categories  of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

•  (1)  Individuals  who  have  been  issued 
permits  or  licenses,  have  filed 
applications  with  ATF,  or  have 
registered  with  ATF  as:  (a)  Brewers;  (b) 
Claimants  for  refund,  abatement,  credit, 
allowance  or  drawback  of  excise  or 
special  occupational  taxes;  (c)  Collectors 
of  firearms  or  ammunition;  (d)  Importers 
of  firearms  or  ammunition,  and  (e)  Users 
of  explosive  materials. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  containing  investigative 
material  compiled  for  law  enforcement 
purposes  which  may  consist  of  the 
following:  (1)  Abstracts  of  offers  in 
compromise.  (2)  Administrative  law 
judge  decisions.  (3)  Assessment  records: 
(a)  notices  of  proposed  assessments,  fb) 
notices  of  shortages  or  losses,  (c)  notices 
to  IRS  to  assess  taxes,  (d) 
recommendetion  for  assessments.  (4) 
Claim  records:  (a)  claims,  (b)  letters  of 
claim  rejection,  (c)  sample  reports,  (d) 
supporting  data,  (e)  vouchers  and 
schedules  of  payment.  (5)  Comments  on 
proposed  rulemakings.  (6)  Complaints 
fi-om  third  parties.  (7)  Correspondence 


concerning  records  in  this  system  and 
related  matters.  (8)  Financial  statements. 

(9)  Inspection  and  investigation  reports. 

(10)  Joint  demands  on  principals  and 
sureties  for  payment  of  excise  tax 
liabilities.  (11)  Letters  of  reprimand.  (12) 
Lists  of  permittees  and  licensees.  (13) 
Lists  of  officers,  directors  and  principal 
stockholders.  (14)  Mailing  lists  and 
addressograph  plates.  (15)  Notices  of 
delinquent  reports.  (16)  Offers  in 
compromise.  (17)  Operation  records:  (a) 
Operating  reports,  (b)  Reports  of 
required  inventories,  (c)  Reports  of 
thefts  or  losses  of  firearms — who 
maintains  records,  (d)  Reports  of  thefts 
of  explosive  materials — who  maintains 
records,  (e)  Transaction  records,  (f) 
Transaction  reports.  (18)  Orders  of 
revocation,  suspension  or  annulment  of 
permits  or  licenses.  (19)  District  and 
Chief  Counsel  opinions  and 
memoranda.  (20)  Reports  of  violations. 
(21)  Permit  status  records.  (22) 
Qualifying  records:  (a)  Access 
authorizations,  (b)  Advertisement 
records,  (c)  AppUcations.  (d)  Bonds,  (e) 
Business  histories,  (f)  Criminal  records, 
(g)  Diagrams  of  premises,  (h) 
Educational  histories.  (I)  Employment 
histories,  (j)  Environmental  records,  (k) 
Financial  data.  (1)  Formula  approvals, 
(m)  Label  approvals,  (n)  Licenses,  (o) 
Notices,  (p)  Permits,  (q)  Personal 
references,  (r)  Plant  profiles,  (s)  Plant 
capacities,  (t)  Plats  and  plans,  (u) 
Registrations,  (v)  Sample  reports,  (w) 
Signature  authorities,  (x)  Special 
permissions  and  authorizations,  (y) 
Statements  of  process.  (23)  Show  cause 
orders.  (24)  Tax  records:  (a)  Control 
cards  relating  to  periodic  payment  and 
prepayment  of  taxes,  (b)  Excise  and 
special  tax  returns,  (c)  Notices  of  tax 
discrepancy  or  adjustment. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 
(1)  26  U.S.C.  5172.  (2)  26  U.S.C.  5271 
(b)(1).  (3)  26  U.S.C.  5356.  (4)  26  U.S.C. 
5401.  (5)  26  U.S.C.  5417.  (6)  26  U.S.C. 
5502  (b).  (7)  26  U.S.C,  5511  (3).  (8)  26 
U.S.C.  5521  (a).  (9)  26  U.S.C.  5179  (a). 
(10)  22  U.S.C.  204  (c).  (11)  26  U.S.C. 
5105.  (12)  26  U.S.C.  5275.  (13)  26  U.S.C. 
5301  (b).  (14)  26  U.S.C.  5132.  (15)  26 
U.S.C.  5042  (a)(2).  (16)  26  U.S.C.  7011. 
(17)  26  U.S.C.  5712.  (18)  18  U.S.C.  923 
(a).  (19)  18  U.S.C.  923  (b).  (20)  18  U.S.C. 
843  (a).  (21)  22  U.S.C.  414.  (22)  26 
U.S.C.  4401  (a).  (23)  26  U.S.C.  6001.  (24) 
26  U.S.C.  6011  (a).  (25)  26  U.S.C.  5001. 
(26)  26  U.S.C.  5021-5023.  (27)  26  U.S.C. 
5041.  (28)  26  U.S.C.  5051.  (29)  26  U.S.C. 
6201.  (30)  26  U.S.C.  5008.  (31)  26  U.S.C. 
5044.  (32)  26  U.S.C.  5056.  (33)  26  U.S.C. 
5705.  (34)  26  U.S.C.  6423  (b).  (SS)  26 
U.S.C.  5009  (a).  (36)  26  U.S.C.  5006  (a). 
(37)  26  U.S.C.  5055.  (38)  26  U.S.C.  5062 
(c).  (39)  26  U.S.C.  5106.  (40)  26-U.S.C. 
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5131  (c).  (41)  26  U.S.C.  5064.  (42)  26 
U.S.C.  7122.  (43)  27  U.S.C.  207.  (44)  18 
U.S.C.  843  (d).  (45)  18  U.S.C.  923  (f). 
(45)  27  U.S.C.  204  (e).  (47)  26  U.S.C. 
5312  (a).  (48)  26  U.S.C.  5042  (a)(3).  (49) 
Reorganization  Act  of  1949.  5  U.S.C. 
Sections  901  et  seq.;  Revenue  Act  of 
1051,  section  616;  Treasury  Department 
Order  221  (37  FR  11696.  dated  June  19. 
1972).  (50)  5  U.S.C.  301.  (51)  26  U.S.C. 
5181. 

PURPOSE(S): 

The  purpose  of  this  system  is  to 
determine  suitabiUty.  eligibihty  or 
qualifications  of  individuals  who  are 
engaged  or  propose  to  engage  in 
activities  regulated  by  ATF;  achieve 
compliance  with  laws  imder  ATF's 
jurisdiction;  assure  full  collection  of 
revenue  due  from  legal  industries; 
eUminate  commercial  bribery,  consumer 
deception  and  other  improper  trade 
practices  in  the  distilled  spirits,  beer 
and  wine  industries;  interact  with 
Federal,  state  and  local  governmental 
agencies  in  the  resolution  of  problems 
relating  to  industrial  development, 
revenue  protection,  public  health, 
ecology,  and  other  areas  of  joint 
jurisdictional  concern.  When  a  criminal 
investigation  results  a  compilation  of 
information  contained  in  this  system  of 
records,  the  information  shall  be 
transferred  to  the  Treasury  ATF 
-Criminal  hivestigation  Report  System 
and  shall  become  part  of  that  system  for 
all  purposes  of  the  Privacy  Act  of  1974. 

ROUTME  USES  OF  RECORDS  MAMTAMEO  M  THE 
SYSTEM,  MCLUDNIQ  CATEQORES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

A  record  in  this  system  may  be 
disclosed  as  a  routine  use  to:  (1) 
Employees  of  other  governmental 
agencies  when  required  or  authorized  to 
be  released  by  statute,  regulations  or 
Executive  Order;  (2)  any  third  peuty  to 
the  extent  necessary  to  collect  or  verify 
information  pertinent  to  the  Bureau's 
decision  to  grant,  deny  or  revoke  a 
license  or  permit;  to  initiate  or  complete 
an  investigation  of  violations  or  alleged 
violations  of  laws  and  regulations 
administered  by  the  Bureau;  (3) 
appropriate  Federal.  state»  local  or 
foreign  agencies  for  the  purpose  of 
enforcing  administrative,  civil  or 
criminal  laws;  hiring  or  retention  of  an 
employee;  issuance  of  a  security 
clearance,  license,  contract,  grant  or 
other  benefit;  (4)  a  court,  magistrate,  or 
administrative  tribimal  in  the  course  of 
presenting  evidence,  including 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  or  in 
preparation  for  civil  discovery, 
litigation,  or  settlement  negotiations,  in 
response  to  a  subpoena,  or  in 


connection  with  criminal  law 
proceedings;  (5)  INTERPOL  and  similar 
national  and  international  intelligence 
gathering  organizations  for  the  purpose 
of  identifying  international  and  national 
criminals  involved  in  consumer  fraud, 
revenue  evasion  or  crimes;  (6)  foreign 
governments  in  accordance  with  formal 
or  informal  international  agreements;  (7) 
appropriate  Federal.  State,  local  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing,  a  statute,  rule, 
regulation,  order,  or  license,  where  the 
disclosing  agency  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (8)  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (10)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVMO,  ACCESSMG,  RETAINING,  DISPOSMQ 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Active  records  stored  in  file  folders  in 
filing  cabinets  and  in  electronic  media. 

retrievabujty: 

Records  are  retrievable  by  name, 
permit  or  license  number,  by  document 
locator  number,  or  by  employer 
Identification  Number  (EIN). 

SAFEGUARDS: 

Direct  access  restricted  to  personnel 
in  the  Department  of  Treasury  in  the 
performance  of  their  duty.  Transmitted 
to  routine  users  on  a  "need  to  know" 
basis  and  others  upon  verification  of  the 
substance  and  propriety  of  the  request. 
Stored  in  file  cabinets  in  rooms  locked 
during  non-duty  hours. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  in  accordance 
with  General  Records  Schedules 
numbers  1  through  20  issued  by  the 
National  Archives  and  Records 
Administration,  and  Biu^au  of  Alcohol, 
Tobacco  and  Firearms  Records  Control 
Schedules  numbers  101  and  201  and 
disposed  of  by  shredding,  burning  or  by 
degaussing. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Directors  (Firearms 
Explosive  &  Arson,  Alcohol  and 
Tobacco  Field  Operations  and  Science  & 
Technology),  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  650 
Massachusetts  Avenue,  NW, 
Washington,  DC  20226. 


NOTIFICATION  PROCEDURE: 

The  Director  of  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms  has  determined 
this  system  of  records  to  be  exempt  fi-om 
compliance  with  the  provisions  of 
5  U.S.C.  552a  (e)(4)(G). 

RECORD  ACCESS  PROCEDURES: 

The  Director  of  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms  has  determined 
this  system  of  records  to  be  exempt  from 
compliance  with  the  provisions  of  5 
U.S.C.  552a  (e)(4)(H). 

CONTESTING  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

(1)  Acquaintances.  (2)  Bureau 
Personnel.  (3)  Business  and  Professional 
Associates.  (4)  Creditors.  (5)  Criminal 
Records.  (6)  Financial  Institutions.  (7) 
Former  Employers.  (8)  Internal  Revenue 
Service.  (9)  Military  Records.  (10) 
Physicians.  (11)  Psychiatrists.  (12) 
References.  (13)  Police  Reports.  (14) 
Witnesses.  (15)  Federal  Law 
Enforcement  Agencies.  (16)  State  Law 
Enforcement  Agencies.  (17)  Local  Law 
Enforcement  Agencies.  (18)  State 
Regulatory  Agencies.  (19)  Federal 
Regulatory  Agencies.  (20)  Local 
Regulatory  Agencies.  (21)  Chief 
Counsel's  Opinions.  (22)  Regional 
Counsel's  Opinions.  (23)  Chief 
Coimsel's  Memoranda.  (24)  Regional 
Counsel's  Memoranda.  (25)  Field 
Investigation  Reports.  (26)  Third  Parties. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Exempt  imder  5  U.S.C.  552a  (k)(2)  and 
31  CFR  1.36. 

TREASURY/ATF  .009 

SYSTEM  name: 

Technical  and  Scientific  Services 
Record  System — ^Treasury/ ATF. 

SYSTEM  LOCATION: 

Bureau  of  Alcohol,  Tobacco  and 
Firearms,  650  Massachusetts  Avenue, 
NW,  Washington,  DC  20226. 
Components  of  this  record  system  are 
geographically  dispersed  throughout 
Bureau  of  Alcohol,  Tobacco  and 
Firearms'  field  offices.  A  Ust  of  field 
offices  is  available  by  writing  to  the 
Chief,  Disclosure  Division.  Room  8290. 
650  Pennsylvania  Avenue,  NW, 
Washington,  DC  20226. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

(1)  Applicants  to  register  firearms 
under  the  National  Firearms  Act.  (2) 
Applicants  for  Surplus  Military 
Firearms  under  the  Director  of  Civilian 
Marksmanship  Program.  (3)  Importers  of 


1  aplements  of  war  as  defined  under  the 
futual  Security  Act  of  1954  and  the 
"trms  Export  Control  Act  of  1976.  (4) 
Icensed  importers  registered  under  the 
Sutual  Security  Act  of  1954  and  the 
4rms  Export  Control  Act  of  1976.  (5) 
Manufacturers  of  National  Firearms  Act 
who  are  exempt  from  payment  of 
Special  (Occupational)  tax  provisions. 
(6)  Non-Bureau  chemists  certiBed  to 
biake  analysis  of  alcoholic  beverages.  (7) 
Hersons  involved  in  explosives  tagging 
and  detection  program.  (8)  Registered 
owners  of  National  Firearms  Act 
rearms.  (9)  Special  (Occupational) 
{ ixpayers  as  defined  under  Title  11  of  the 
un  Control  Act  of  1968.  (10)  Victims 
f  explosives.  (11)  Individuals  involved 
1  Government  funded  research 
rejects. 

C  ATEQORIES  OF  RECORDS  IN  THE  SYSTEM: 

(1)  Alterations  of  registered  National 
irearms  Act  firearms.  (2)  Applications 
I  >r  surplus  military  firearms.  (3) 
lApplications  to  register  firearms  and 

Bestructive  devices  under  the  National 
irearms  Act.  (4)  Applications  to  import 
a  rticles  on  the  United  States  Munitions 
I  St.  (5)  Blueprints.  (6)  Certifications  of 
ayment  of  Special  (occupational)  tax 
ayments.  (7)  Changes  of  address  for 
wner  of  firearms  registered  under  the 
ational  Firearms  Act.  (8)  Claims  for 
^rroneous  Special  (Occupational)  taxes 
[ayments.  (9)  Descriptions  of 
iiventions.  (10)  DeUnquency  notices 
I  Bgarding  proof  of  importation  of 
f  lational  Firearms  Act  Firearms.  (11) 
Explosive  reports.  (12)  Non-Bureau 
c  hemists'  statements  of  qualification. 
( 13)  Patent  information.  (14) 
I  Registrations  of  firearms  and  destructive 
K  evices  under  the  National  Firearms 
L  LCt.  (15)  Registration  of  war  trophy 
i  rearms.  (16)  Requests  and 
s  uthorizations  for  temporary  movement 
s  nd/or  temporary  storage  of  National 
rirearms  Act  firearms.  (17)  Technical 
tnd  scientific  data.  (18)  Transaction 
I  Bcords  concerning  National  Firearms 
ilct  firearms.  (19)  Trade  secrets.  (20) 
United  States  Government  contracts  to 
I  lanufacturers  of  National  Firearms  Act 
firearms.  (21)  Chief  Coimsel  and 
I  [egional  Counsel  memoranda  and 
<  ipinions. 

iiuTHORirY  FOR  MAMTENANCE  OF  THE  SYSTBe 

(1)  18  U.S.C.  Chapter  40:  (2)  18  U.S.C. 
^apter  44;  (3)  18  U.S.C.  section  3056; 
( I)  26  U.S.C.  Sections  6001  (a).  5001. 
!  008,  5009  (a),  5006  (a),  5021  -5023, 
I  041,  5042  (a)(2),  5051,  5053,  5056, 
!  062(c).  5705,  6201.  6423(b).  5105. 
!  106.  5131(c),  5132.  5172.  5172  (b)(1), 
!  275.  5301(b).  5356.  5401.  5417.  5502 
( t)).  5511  (3).  5521  (a).  517  9(a).  5712. 
;  Oil:  (5)  27  U.S.C.  Sections  204  (c);  (6) 


26  U.S.C.  Chapter  35;  (7)  Executive 
Order  10973,  as  amended  by  Executive 
Order  11432. 

PURPOSE(S): 

The  purpose  of  this  system  is  to 
provide  technical  and  scientific  support 
and  expertise  to  Criminal  and 
Regulatory  Enforcement  activities  of  the 
Bureau;  to  other  Federal,  state,  local  and 
foreign  law  enforcement  agencies;  and 
to  industries  involved  in  activities 
regulated  by  the  Bureau.  When  a 
criminal  investigation  results  in  a 
compilation  of  information  contained  in 
this  system,  the  information  so 
compiled  shall  be  transferred  to  the  ATT 
Criminal  Investigation  Report  System 
and  shall  become  a  part  of  that  system 
for  all  purposes  of  the  Privacy  Act  of 
1974. 

ROUTINE  USES  OF  RECORDS  MAINTAMED  IN  THE 
SYSTEM,  mCLUDMO  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

A  record  in  this  system  may  be 
disclosed  as  a  routine  use  to:  (1) 
Employees  of  other  governmental 
agencies  when  required  or  authorized  to 
be  released  by  statute,  regulations  or 
Executive  Order;  (2)  any  third  party  to 
the  extent  necessary  to  collect  or  verify 
information  pertinent  to  the  Bureau's 
decision  to  grant,  deny  or  revoke  a 
license  or  permit;  to  initiate  or  complete 
an  investigation  of  violations  or  alleged 
violations  of  laws  and  regulations 
administered  by  the  Bureau;  (3) 
appropriate  Federal,  state,  local  or 
foreignagencies,  for  the  purpose  of 
enforcing  administrative,  civil,  criminal 
laws;  hiring  or  retention  of  an  employee; 
issuance  of  a  security  clearance,  license, 
contract,  grant  or  other  benefit;  (4)  a 
court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (5) 
INTERPOL  and  similar  national  and 
international  intelligence  gathering 
organizations  for  the  purpose  of 
identifying  international  and  natiopal 
criminals  involved  in  consumer  £raud, 
revenue  evasion  or  crimes:  (6)  foreign 
governments  in  accordance  with  formal 
or  informal  international  agreements;  (7) 
appropriate  Federal,  state,  local  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing,  a  statute,  rule, 
regulation,  order,  or  license,  where  the 
disclosing  agency  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 


regulation;  (8)  insurance  companies 
making  determinations  regarding  claims 
in  cases  that  the  Bureau  has  conducted 
or  is  conducting  in  an  arson 
investigation;  (9)  a  congressional  office 
in  response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (10)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings. 

POUaES  AND  PRACTICES  FOR  STOWNQ, 
RETRIEVMQ,  ACCESSMO,  RET  AMMO,  AND 
DttPOSMO  OF  RECORDS  M  THE  SYSTBI: 

STORAGE: 

Active  records  stored  in  file  folders 
and  in  electronic  media. 

retrievamuty: 

Records  are  retrievable  by  name,  by 
unique  identifier,  control  number,  serial 
number  of  National  Firearms  Act 
firearms. 

SAFEGUARDS: 

Stored  in  file  cabinets  locked  during 
non-duty  hours. 

RETBITION  AND  OOPOSAL: 

Records  are  retained  in  accordance 
with  General  Records  Schedules 
numbers  1  through  20  issued  by  the 
National  Archives  and  Records 
Administration,  and  Bureau  of  Alcohol, 
Tobacco  and  Firearms  Records  Control 
Schedules  numbers  101  and  201  and 
disposed  of  by  shredding  or  burning. 
Records  stor^  on  tape  discs  or  on-line 
mass  storage  are  disposed  of  by 
degaussing. 

SYSTBH  MANAaER(S)  AND  ADDRESS: 

Assistant  Directors  (Firearms 
Explosive  &  Arson,  Alcohol  and 
Tobacco  Field  Operations  and  Science  & 
Technology),  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  650 
Massachusetts  Avenue,  NW. 
Washington,  DC  20226. 

NomcATiON  procedure: 

The  Director  of  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms  has  determined 
this  system  of  records  to  be  exempt  finm 
compliance  with  the  provisions  of  5 
U.S.C.  552a(e)(4)(G). 

record  access  procsxjres: 

The  Director  of  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms  has  determined 
this  system  of  records  to  be  exempt  from 
compliance  with  the  provisions  of  5 
U.S.C.  552a(e)(4)(H). 

CONTESnNQ  RECORD  PROCEDURa: 

See  "Record  access  procedures" 
above. 
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RECORD  SOURCE  CATEGORIES: 

(1)  Individuals.  (2)  Companies.  (3) 
Corporations.  (4)  Firearms  Licensees.  (5) 
Explosive  Licensees.  (6)  Explosive 
Permittees.  (7)  Bureau  personnel.  (8) 
Federal  law  enforcement  agencies.  (9) 
State  law  enforcement  agencies.  (10) 
Local  law  enforcement  agencies.  (11) 
Foreign  law  enforcement  agencies.  (12) 
Federal  Regulatory  agencies.  (13)  State 
Regulatory  agencies.  (14)  Local 
Regulatory  agencies.  (15)  Non-Bureau 
Chemists. 

EXEMPTIONS  CLAHMEO  FOR  THE  SYSTEM: 

Exempt  under  5  U.S.C.  552a(k)(2)  and 
31  CFR  1.36. 

BILLINQ  CODE:  4nO-33-P 

ComptToUer  of  the  Currency 

TREASURY/COMPTROLLER  .004 

SYSTEM  NAME: 

Consiuner  Complaint  and  Inquiry 
Information  System — Treasury/ 
Comptroller. 

SYSTEM  location: 

Office  of  the  Comptroller  of  the 
Currency,  Customer  Assistance  Group, 
1301  McKinney  Street,  Suite  3710. 
Houston.  Texas  77010. 

CATEGORIES  OF  INOtVIOUALS  COVERED  BY  THE 
SYSTEM: 

Persons  who  file  complaints  against 
national  banks  and  those  who  make 
inquiries  about  banks  or  banking  issues, 
whether  filed  or  made  directly  or 
through  second  parties — e.g..  attorneys. 
Congressional  representatives,  or  others. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  maintained  in  the  system 
include:  The  name  and  address  of  the 
correspondent;  the  name  and  charter 
number  of  the  involved  national 
bank(s);  the  dates  of  the  incoming 
correspondence  and  its  receipt,  numeric 
codes  identifying  the  nature  of  the 
complaint  or  inquiry,  the  source  of  the 
complaint  or  inquiry,  and  the  type  of 
resolution;  identification  of  the  involved 
OCC  district  or  supervisory  office  and 
the  OCC  personnel  assigned  to  review 
the  correspondence;  the  resolution  date; 
and,  if  appropriate,  the  amount  of 
reimbursement.  Supporting  records 
include  documents  and  correspondence 
submitted  by  complainants  and 
individuals  making  inquiries. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
12  U.S.C.  1.  et.seq.,  5  U.S.C.  301. 15 
U.S.C.  41  et.  seq. 

PURPOSE(s): 

The  information  in  these  and 
supporting  records  is  maintained  by 
OCC  staff  in  its  consiuner  affairs 


program  for  the  investigation  and 
resolution  of  consumer  complaints  and 
inquiries;  and  by  OCC  staff  in  the 
supervision  of  national  banks. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  information  in  these  records  may 
be  disclosed  by  OCC  staff  to  respond  to 
Congressional  inquiries  and  the  referral 
of  complaints  or  inquiries  made  on 
behalf  of  constituents  and  to  provide 
statistical  data  to  Congress  and  federal 
or  state  agencies.  Redacted  copies  of  the 
files  may  be  used  in  response  to 
Congressional  inquiries  on  specific 
subjects. 

POLiaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  comprising  this  system  are 
stored  electronically.  Supporting 
records  or  materials  are  maintained  in 
file  folders  and  cabinets. 

retrievability: 

Correspondence  records  are  retrieved 
fi^om  the  Customer  Assistance  Group's 
office  using  either:  (a)  The  name  of  the 
correspondent,  the  correspondent's 
representative,  or  the  Congressman  or 
Senator  who  has  made  inquiry  on  behalf 
of  a  constituent;  or  (b)  the  identification 
number  assigned  to  the  correspondence. 

SAFEGUARDS: 

Access  to  electronic  records  is  limited 
to  users  in  appropriate  OCC  units 
having  appropriate  identification  codes 
and  passwords.  Supporting  records  or 
materials  are  maintained  in  locked  file 
rooms. 

retention  and  disposal: 

Electronic  records  are  maintained 
indefinitely.  Supporting  records  and 
materials  are  retained  in  accordance 
with  the  OCC's  record  management 
poUcies. 

system  manager(s)  and  address: 

Ombudsman,  Office  of  the 
Comptroller  of  the  Currency,  1301 
McKinney  Street,  Suite  3710,  Houston. 
Texas  77010. 

NOTinCATION  PROCEDURE: 

Individuals  who  wish  to  be  notified  if 
they  are  named  in  the  system  may  write 
or  call  the  Disclosure  Officer, 
Communications,  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  SW,  Washington,  DC  20219. 
Telephone  202-874-4700.  Persons 
requesting  such  information  must 
provide  their  name,  address,  name  of 
the  involved  bank,  the  date  of  their 


complaint  or  inquiry,  and,  if  available, 
the  complaint  identification  number. 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  procediu-e"  above. 

contesting  record  PROCEDURES: 

See  "Notification  procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

The  initial  source  is  the  person  filing 
a  complaint  against  a  national  bank  or 
making  an  inquiry  about  a  bank  or 
banking  issue.  Subsequent  sources  are 
from  bank  correspondence,  bank  files, 
or  from  reports  based  on  on-site 
investigations. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
TREASURY/COMPTROLLER  .012 
SYSTEM  NAME: 

Freedom  of  Information  Index  and 
Log — ^Treasury/Comptroller. 

SYSTEM  LOCATION: 

Office  of  the  Comptroller  of  the 
Currency  (OCC),  Disclosure  Office,  250 
E  Street,  SW,  Washington,  DC  20219. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  making  requests  under  the 
Freedom  of  Information  Act  (FOIA). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Names  of  individuals  making  written 
requests  for  records  under  the  FOIA,  the 
mailing  addresses  of  such  individuals, 
and  the  dates  of  such  requests  and  their 
receipt  by  the  OCC.  Supporting  records 
include  the  written  correspondence 
received  from  the  requesters  and  the 
responses  made  to  such  requests  by  the 
OCC.  Comparable  records  are 
maintained  in  this  system  with  respect 
to  any  appeals  made  from  initial  denials 
of  access. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

12  U.S.C.  1.  5  U.S.C.  301,  and  5  U.S.C. 
552. 

PURPOSE(S): 

Records  are  maintained  to  facilitate 
fulfillment  of  the  responsibifities  of  the 
OCC  under  the  FOL\. 

.'lOUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  may  be  made  available 
to  other  federal  agencies  as  well  as  third 
parties. 

POLIOES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  comprising  this  system  are 
stored  electronically.  Supporting 
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records  or  materials  are  maintained  in 
unlocked  file  cabinets. 

retrievabuty: 

Records  may  be  retrieved  by  the  name 
of  a  requester  or  the  FDIA  case  number 
assigned  to  a  request. 

SAFEOUAROK 

Access  to  electronic  records  is 
restricted  through  use  of  passwords 
assigned  to  personnel  of  the  CXZC's 
Disclosure  Office. 

NETBfnON  AND  disposal: 

Electronic  records  are  maintained 
indefinitely.  Supporting  records  and 
materials  are  retained  in  accordance 
with  the  OCC's  records  management 
policies. 

SVSrai  IIANA0EI1<8)  AND  ADDRESS: 

Disclosure  Officer,  Commimications, 
Office  of  the  Comptroller  of  the 
Currency,  250  E  Street,  SW, 
Washington,  DC.202ig.  Telephone  202- 
874-4700. 

NonRCATiON  procedure: 

hidividuals  wishing  to  be  notified  if 
they  are  named  in  this  system  ^ould 
contact  the  OCC's  Disclosure  Officer, 
Communications,  Office  of  the 
Comptroller  of  the  Currency.  250  E 
Street,  SW,  Washington,  DC  20219. 
Telephone  202-874-4700. 

RECORD  ACCESS  PROCEDURE: 

See  Notification  procedure"  above. 

OONTESTMa  RECORD  PROCEDURES: 

See  "Notification  procedure"  above. 

RECORD  SOURCE  CATEOORCS: 

Persons  making  written  requests 
under  the  FOIA  for  access  to  OCC 
records. 

EXaiPnONS  CLARCO  FOR  TMS  system: 

None. 

TREASURY/COMPTROLLER  .013 

system  name: 

Enforcement  and  Compliance 
Information  System — ^Treasury/ 
Comptroller. 

system  location: 

Office  of  the  Comptroller  of  the 
Currency  (OCC),  Enforcement  and 
Compliance  Division,  250  E  Street,  SW, 
Washington,  DC  20219.  Computerized 
records  of  Suspicious  Activity  Reports 
(SAR),  administrative  actions,  with 
status  updates,  are  managed  by  FinCEN, 
Department  of  the  Treasury,  pursuant  to 
a  contractual  agreement,  and  are  stored 
at  the  IRS  Computing  Center  in  Detroit, 
Michigan.  Authorized  personnel  at  the 
Federad  financial  regulatory  agencies 


have  on-line  access  to  the  computerized 
database  managed  by  FinCEN  through 
individual  work  stations  that  are  linked 
to  the  database  central  computer. 

CATEQORHES  OF  SttlVnUALS  COVERED  BY  THE 

system: 

Directors,  officers,  employees, 
shareholders,  agents,  and  persons 
participating  in  the  conduct  of  the 
affairs  of  entities  regulated  by  the  OCC 
who  have  been  involved  in  suspected 
criminal  activity  or  suspicious  financial 
transactions  and  referred  to  law 
enforcement  officials;  and/or  who  have 
been  involved  in  irregularities, 
violations  of  law,  imsafe  or  unsound 
practices  and/or  breaches  of  fiduciary 
duty  and  have  been  the  subject  of  an 
administrative  action  taken  by  the  OCC. 

categories  OF  RECORDS  M  THE  system: 

SAR  filed  by  national  banks  and/or  by 
national  bank  examiners  or  attorneys  for 
the  OCC.  The  SAR  contains  information 
identifying  the  financial  institution 
involved,  the  suspected  person,  the  type 
of  siispicious  activity  involved,  the 
amoimt  of  loss  known,  and  any 
witnesses.  Also,  administrative  actions 
taken  by  the  OCC  against  directors, 
officers,  employees,  shareholders, 
agents,  and  persons  participating  in  the 
conduct  of  the  afiiairs  of  entities 
regulated  by  the  OCC. 

AUTHORmr  FOR  MARfTENANCE  OF  THE  SYSTBI: 

12  U.S.C.  481, 1817(j),  1818,  and 
1820: 15  U.S.C.  78c(a)(34),  78l(I),  78u, 
780-4. 

PURPOSE(^: 

The  overall  system  serves  as  a  central 
OCC  repository  for  investigatory  or 
enforcement  information  related  to  the 
responsibility  of  the  OCC  to  examine 
and  supervise  entities  regulated  by  the 
OCC. 

The  system  maintained  by  FinCEN 
serves  as  the  database  for  the 
cooperative  storage,  retrieval,  analysis, 
and  use  of  information  relating  to 
Suspicious  Activity  Reports  made  to  or 
by  the  Federal  financial  regulatory 
agencies  and  FinCEN  to  various  law 
enforcement  agencies  for  possible 
criminal,  civil,  or  administrative 
proceedings  based  on  known  or 
suspected  violations  affecting  or 
involving  persons,  financial  institutions, 
or  other  entities  under  the  supervision 
or  jurisdiction  of  such  Federal  financial 
regulatory  agencies. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTBM,  MCLUDMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  in  these  records  may  be 
used  to:  (1)  Provide  the  Department  of 
Justice  with  periodic  reports  that 


indicate  the  niunber,  amount, 
individual  identity,  and  other  details 
concerning  outstanding  potential 
criminal  violations  of  the  law  that  have 
been  referred  to  the  Department:  (2) 
Provide  the  Federal  financial  regulatory 
agencies  and  FinCEN  with  information 
relevant  to  their  operations;  (3)  Disclose 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation;  (4) 
Provide  information  or  records  to  any 
appropriate  domestic  or  foreign 
governmental  agency  or  self-regulatory 
organization  charged  with  the 
responsibihty  of  administering  law  or 
investigating  or  prosecuting  violations 
of  law  or  charged  with  enforcing  or 
implementing  a  statute,  rule,  regulation, 
order,  policy,  or  license;  (5)  EKsclose, 
when  considered  appropriate, 
information  to  a  bar  association,  or  other 
trade  or  professional  organization 
performing  similar  functions,  for 
possible  disciplinary  action;  (6)  Disclose 
information,  when  appropriate,  to 
international  and  foreign  governmental 
authorities  in  accordance  with  law  and 
formal  or  informal  international 
agreements;  (7)  Disclose  the  existence, 
but  not  necessarily  the  content,  of 
information  or  records  in  cases  where 
the  OCC  is  a  party  or  has  a  direct 
interest  and  where  the  OCC,  in  its  sole 
discretion,  has  concluded  that  such 
disclosure  is  necessary;  and  (8)  Disclose 
information  to  any  person  with  whom 
the  OCC  contracts  to  reproduce,  by 
typing,  photocopying  or  other  means, 
any  record  within  this  system  for  use  by 
the  OCC  and  its  staff  in  coimection  with 
their  official  duties  or  to  any  person 
who  is  utilized  by  the  OCC  to  perform 
clerical  or  stenographic  functions 
relating  to  the  official  business  of  the 
OCC. 

POUOES  AND  PRACTICES  FOR  STORMQ. 
RETRKVBiO,  ACCESSRiO,  RETARWIG,  AND 
DMPOSRIQ  OF  RECORDS  R«  THE  SYSTBi: 

storage: 

Records  are  maintained  on  magnetic  ' 
media  and  in  paper  and  card  files. 

retrkvarhjty: 

Computer  output,  file  folders,  and 
card  files  are  retrievable  by  indexes  of 
data  fields,  including  name  of  financial 
institution  and  individuals'  names. 

safeguards: 

Paper  and  card  files  are  stored  in 
lockable  metal  file  cabinets.  Computer 
disks  maintained  at  the  OCC  are 
accessed  only  by  authorized  persoimel. 
The  database  maintained  by  FinCEN 
compUes  with  applicable  security 
requirements  of  the  Department  of  the 
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Treasury.  On-line  access  to  the 
infonnation  in  the  database  is  limited  to 
authorized  individuals  who  have  been 
specified  by  each  Federal  financial 
regulatory  agency  and  FinCEN,  and  each 
such  individual  has  been  issued  a  non- 
transferable identifier  or  password. 

RETENTION  AND  MSPOSAL: 

Records  are  maintained  indefinitely. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Enforcement  and 
Compliance  Division,  OCC,  250  E  Street, 
SW,  Washington,  DC  20219. 

NOTIFICATION  PROCEDURE: 

Certain  records  in  this  system  are 
exempt  from  notiHcation  and  record- 
access  requirements  and  requirements 
that  an  individual  be  permitted  to 
contest  its  contents  under  5  U.S.C. 
552a(j)(2)  and  (k)(2)  as  relating  to 
investigatory  material  compiled  for  law 
enforcement  piuposes.  Requests  relating 
to  records  not  subject  to  exemption 
should  be  sent  to  the  OCC's  Disclosure 
Officer.  Communications,  Office  of  the 
Comptroller  of  the  Currency.  250  E 
Street.  SW,  Washington,  DC  20219. 
Telephone  202-874-4700.  Requesters 
must  attest  to  their  identity  and  provide 
data  supporting  this  identification. 

RECORD  ACCESS  PROCEDURE: 
See  "Notification  procedures"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification  procedures"  above. 

RECORD  SOURCE  CATEGORIES: 

Suspicious  activity  reports  and 
related  historical  information  and 
updating  forms  and  administrative 
actions  taken  against  individuals 
compiled  by  the  OCC  and  the  other 
Federal  financial  regulatory  agencies  for 
law  enforcement  purposes.  The  OCC 
will  also  include  information  fi-om  its 
Enforcement  and  Compliance 
Information  System. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Components  of  this  system  have  been 
designated  as  exempt  fi-om  5  U.S.C. 
552a  (c)(3).  (c)(4).  (d).  (e)(1).  (e)(2). 
(e)(3).  (e)(4)(G).  (e)(4)(H),  (e)(5).  (e)(8).  (f) 
and  (g)  of  the  Privacy  Act  pursuant  to 
5  U.S.C.  552a(j)(2)  and  (k)(2). 

TREASURY/COMPTROLLER  .014 
SYSTEM  name: 

Personnel  Security/Investigation 
Files/Employee/ Applicant  Reference 
File — Treasury/Comptroller. 

SYSTEM  location: 

Office  of  the  Comptroller  of  the 
Currency  (OCC).  Administrative 
Services  Division.  250  E  Street.  SW. 


Washington.  DC  20219.  Components  of 
this  system  are  geographically  dispersed 
throughout  the  following  six  (6)  district 
offices. 

(1)  Northeastern  District:  New  York 
District  Office,  1114  Avenue  of  the 
Americas,  Suite  3900,  New  York,  NY 
10036. 

(2)  Southeastern  District:  Atlanta 
District  Office,  Marquis  One  Tower, 
Suite  600,  245  Peachtree  Center  Ave., 
NE,  Atlanta,  GA  30303. 

(3)  Central  District:  Chicago  District 
Office.  One  Financial  Place.  Suite  2700. 
44  South  La  Salle  Street.  Chicago.  IL 
60605. 

(4)  Midwestern  District:  Kansas  City 
District  Office.  2345  Grand  Boulevard, 
Suite  700.  Kansas  City.  MO  64108-2683. 

(5)  Southwestern  District:  Dallas 
District  Office.  1600  Lincoln  Plaza.  500 
North  Akard,  Dallas,  TX  75201-3394. 

(6)  Western  District:  San  Francisco 
District  Office,  50  Fremont  Street,  Suite 
3900,  San  Francisco,  CA  94105. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Applicants  for  employment  with  and 
employees  of  the  Comptroller  of  the 
Currency. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Compilation  of  material  for  a 
determination  regarding  employability 
and/or  Seciu-ity  Clearance. 

AUTHORFTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

12  U.S.C.  1;  5  U.S.C.  301;  and  EO 
10450  and  12356. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosures  are  not  made  outside  the 
Department. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Locked  steel  file  cabinets  located  in  a 
room  secured  with  a  key  lock. 

retrievability: 
Filed  in  alphabetical  order. 

SAFEGUARDS: 

Locked  Steel  file  cabinets  located  in  a 
room  secured  with  a  key  lock.  Only  the 
security  officer  within  the  Hiunan 
Resoiu-ces  area  has  access. 

RETENTION  AND  DISPOSAL: 

Materials  are  retained  for  three 
months  after  employee  leaves  and  the 
records  are  disposed  by  shredding. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Administrative  Services 
Division,  Office  of  the  Comptroller  of 


the  Currency,  250  E  Street,  SW, 
Washington,  DC  20219. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  should 
contact  the  OCC's  Disclosure  Officer, 
Commimications,  Office  of  the 
Comptroller  of  the  Currency.  250  E 
Street,  SW,  Washington.  DC  20219. 
Telephone  202-874-4700.  Individuals 
wishing  to  be  notified  if  they  are  named 
in  the  system  must  provide  (1)  the 
category  and  type  of  records  sought;  and 
(2)  attestation  to  their  identity  and  at 
least  two  items  of  secondary 
identification. 

RECORD  ACCESS  PROCEDURE: 

See  "Notification  procedure"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification  procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

The  information  contained  in  these 
records  is  provided  by  subject  of  the 
record:  employers,  co-workers,  friends, 
neighbors  and  associates,  and  finances. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Portions  of  this  system  have  been 
designated  as  exempt  &x)m  certain 
provisions  of  the  Privacy  Act  pursuant 
to  5  U.S.C.  552a  (k)(5). 

TREASURY/COMPTROLLER  .015 

SYSTEM  name: 

Chain  Banking  Organizations 
System — Treasury/Comptroller. 

SYSTEM  location: 

Office  of  the  Comptroller  of  the 
Currency  (OCC).  250  E  Street.  SW. 
Washington.  DC  20219.  and  the  OCC's 
district  offices,  as  follows: 

(1)  Northeastern  District:  New  York 
District  Office,  1114  Avenue  of  the 
Americas,  Suite  3900,  New  York,  NY 
10036. 

(2)  Southeastern  District:  Atlanta 
District  Office,  Marquis  One  Tower, 
Suite  600,  245  Peachtree  Center  Ave., 
NE,  Atlanta,  GA  30303. 

(3)  Central  District:  Chicago  District 
Office,  One  Financial  Place,  Suite  2700, 
44  South  La  Salle  Street,  Chicago,  IL 
60605. 

(4)  Midwestern  District:  Kansas  City 
District  Office,  2345  Grand  Boulevard, 
Suite  700,  Kansas  City,  MO  64108-2683. 

(5)  Southwestern  District:  Dallas 
District  Office,  1600  Lincoln  Plaza,  500 
North  Akard,  Dallas,  TX  75201-3394. 

(6)  Western  District:  San  Francisco 
District  Office,  50  Fremont  Street,  Suite 
3900.  San  Francisco.  CA  94105. 
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CATEQOmES  OF  INDIVIOUALS  COVERED  BY  THE 
IVSTEM: 

Individuals  who  directly,  or 
indirectly,  or  ill  concert  with  others, 
own  and/or  control  a  chain  banking 
organization. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  consist  of  two  types  of  data: 
(1)  Name  of  an  individual  (or  group  of 
individuals  acting  in  concert)  that  owns 
or  controls  a  chain  banking 
organization;  and  (2)  information 
concerning  each  bank  in  the  chain,  such 
as:  name;  location;  charter  number; 
charter  type;  date  of  last  examination; 
percentage  of  outstanding  stock  owned 
by  controlling  individual  or  group;  and, 
if  applicable,  name  of  intermediate 
holding  entity  and  percentage  of  it  held 
by  controlling  individual  or  group. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
12  U.S.C.  1, 12  U.S.C.  481, 12  U.S.C. 
1817(j). 

PURPOSE(S): 

These  records  are  maintained  and 
used  within  the  OCC  to  carry  out  the 
agency's  supervisory  responsibilities 
with  respect  to  national  and  district 
banks. 

ROUTME  USES  OF  RECORDS  MAHfTAMED  IN  THE 
SYSTEM,  MCLUDINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

The  records  may  be  used  to:  (1) 
Disclose  information  about  specific 
chain  banking  organizations  to  other 
financial  institution  supervisory 
authorities  for:  (a)  Coordination  of 
examining  resources  when  the  chain 
banking  organization  is  composed  of 
banks  or  financial  institutions  subject  to 
multiple  supervisory  jurisdiction;  (b) 
coordination  of  evaluations  and  analysis 
of  the  condition  of  the  consolidated 
chain  group;  (c)  coordination  of 
supervisory,  corrective,  or  enforcement 
actions;  (2)  disclose  information  to  the 
extent  provided  by  law  or  regulation 
and  as  necessary  to  report  any  apparent 
violations  of  law  to  appropriate  law 
enforcement  agencies;  (3)  disclose 
pertinent  information  to  appropriate 
Federal,  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (4)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal,  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 


the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (5)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  or  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (6)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains. 

POLICIES  AND  PRACTICES  FOR  STORMO, 
RETRIEVMG,  ACCESSMG,  RETAINMG,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  comprising  this  system  are 
stored  electronically  or  in  hard  copy 
printouts  stored  in  file  cabinets. 

RETRIEVABHJTY: 

Records  may  be  retrieved  by  district 
location,  state,  alphabetically  by 
surname  of  the  individual(s)  and/or 
entity  controlling  the  chain  banking 
organization. 

SAFEGUARDS: 

Access  to  electronic  records  is 
restricted  to  pessoimel  of  the  OCC's 
Core  Policy  Development  unit  and  the 
CXDC's  district  offices.  Access  to  hard 
copy  printouts  is  restricted  to  OCC 
personnel  who  have  a  need  for  such 
records  in  the  performance  of  their 
duties. 

RETENTION  AND  DISPOSAL: 

Electronic  records  are  maintained 
indefinitely.  Hard  copy  printouts  are 
maintained  in  accordance  with  the 
OCC's  record  management  policies. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Core  Policy  Development, 
Office  of  the  Comptroller  of  the 
Currency,  250  E  Street,  SW, 
Washington,  DC  20219. 

NOTIFICATION  PROCEDURE: 

Individuals  who  wish  to  be  notified  if 
they  are  named  in  the  system  should 
contact  the  OCC's  Disclosure  Officer, 
Communications,  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  SW.  Washington,  DC  20219. 
Telephone  202-874-4700.  Individuals 
must  provide  the  name  and  location  of 
the  bank(s)  which  they  control 
individually  or  in  concert  with  others. 
Requesters  may  also  be  required  to  attest 
to  their  identity  and/or  submit  data 
substantiating  such  identity. 

RECORD  ACCESS  PROCEDURE: 

See  "Notification  procedure"  above. 


CONTESTING  RECORD  PROCEDURE: 

See  "Notification  procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

Information  that  identifies  chain 
banking  groups  primarily  is  gathered 
ftom:  (1)  Examination  reports  and 
related  materials;  (2)  regulatory  filings; 
and  (3)  Change  in  Bank  Control  notices 
filed  pursuant  to  12  U.S.C.  1817{j). 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
TREASURY/COMPTROLLER  .016 
SYSTEM  name: 

Litigation  Information  System  (LIS) — 
Treasury/Comptroller. 

system  location: 

Office  of  the  Comptroller  of  the 
Currency  (OCC),  Litigation  Division,  250 
E  Street,  SW,  Washington,  DC  20219. 

CATEGORIES  OF  MMVIMJALS  COVERED  BY  THE 

system: 

(A)  Individuals  who  file 
administrative  or  judicial  claims  against 
the  OCC  and/or  officials  or  employees  of 
the  OCC  in  their  capacity  as  such;  (B) 
individuals  against  whom  the  OCC  files 
administrative  or  judicial  claims;  (C) 
individuals  named  as  party-plaintiffs  or 
defendants  in  administrative  or  judicial 
claims  in  which  the  OCC  participates  as 
a  nonparty;  (D)  all  other  individuals, 
including  actual  or  potential  witnesses, 
involved  in  litigation  brought  by  or 
against  the  OCC  or  in  which  the  OCC 
participates  as  a  nonparty;  and  (E) 
persons  submitting  requests  for 
testimony  and/or  production  of 
documents  pursuant  to  12  CFRpart  4. 
subpart  C. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

All  records  generated  in  coimection 
with  the  claim  or  litigation,  including 
evidentiary  material,  transcripts  of 
testimony,  documents  prepared  for 
administrative  or  judicial  proceedings, 
correspondence,  and  staff  memoranda 
and  records  relating  to  requests  for 
information  pursuant  to  12  CFR  part  4. 
subpart  C. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

12  U.S.C.  1  and  481;  15  U.S.C. 
78c(a)(34).  78(1),  78o-4. 

PURP08E(S): 

The  information  maintained  in  this 
system  is  utilized  within  the  OCC  to 
assist  in  the  representation  of  the 
agency's  interests  in  administrative  and 
judicial  claims  by  or  against  the  OCC. 


ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  may  be  used  to:  (1) 
provide  the  Department  of  Justice  with 
pleadings,  memoranda,  correspondence, 
litigation  reports,  and  other  documents 
that  will  assist  it  in  the  preparation  of 
litigation  involving  the  CKHC;  (2) 
disclose  infoimation  to  the  news  media 
in  accordance  with  guidelines  contained 
in  28  CFR  50.2,  which  covers  the  release 
of  information  relating  to  civil  and 
criminal  proceedings;  (3)  disclose 
information  to  a  court,  magistrate,  or 
administrative  tribunal  in  the  course  of 
presenting  evidence,  including 
disclosure  to  opposing  counsel  or 
potential  or  actual  witnesses  in  the 
course  of  discovery,  in  litigation,  or  in 
settlement  negotiations,  or  in  response 
to  a  subpoena,  where  relevant  or 
potentially  relevant  to  the  proceeding; 

(4)  provide  information  or  records  to 
any  other  appropriate  domestic  or 
foreign  governmental  agency  or  self- 
regulatory  organization  charged  with 
responsibility  of  administering  law  or 
investigating  or  prosecuting  violations 
of  law  or  charged  with  enforcing  or 
implementing  statutes,  rules, 
regulations  or  orders  pursuant  thereto; 

(5)  disclose  information  to  bank  and 
consumer  groups;  and  (6)  disclose 
information  to  any  person  with  whom 
the  OCC  contracts  to  reproduce  by 
typing,  photocopy,  or  other  means,  any 
record  within  the  system  of  records  for 
use  by  the  OCC  and  its  staff  in 
connection  with  their  official  duties  or 
to  any  person  who  is  utilized  by  the 
OCC  to  perform  clerical  or  stenographic 
functions  relating  to  the  official 
business  of  the  OCC. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETREVMG,  ACCESSMG,  RETAINING,  AND 
DISPOSMQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  comprising  this  system  are 
maintained  in  file  folders  kept  in 
lockable  file  cabinets. 

retrcvability: 

Access  to  the  records  is  by  name  of 
the  individual  litigant(s),  witness(es),  or 
requester(s). 

SAFEGUARDS: 

Records  are  accessible  only  to 
authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  in  accordance 
with  the  OCC's  records  management 
poUcies. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Litigation  Division,  Office  of 
the  Comptroller  of  the  Currency,  250  E 
Street,  SW,  Washington,  DC  20219. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  should 
contact  the  OCC's  Disclosure  Officer, 
Communications,  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  SW,  Washington,  DC  20219. 
Telephone  202-874-4700.  Lidividuals 
wishing  to  be  notified  if  they  are  named 
in  the  system  must  provide:  (1)  The 
name  of  the  action  in  which  a  claim  has 
been  asserted;  (2)  the  date  in  which  the 
action  was  initiated  or  completed;  and 
(3)  attestation  to  their  identity  and  at 
least  two  items  of  secondary 
identification. 

RECORD  ACCESS  PROCEDURE: 

See  "Notification  procedure"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification  procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

Individuals  who  file  claims  against  or 
otherwise  are  involved  in  legal 
proceedings  to  which  the  OCC  or  an 
official  or  employee  in  such  capacity  is 
a  party  or  in  which  the  OCC  otherwise 
participates;  communications  and 
dociunents  generated  or  received  by  the 
OCC  or  its  officials  or  employees  in  the 
course  of  legal  proceedings;  persons 
submitting  requests  for  testimony  and/ 
or  production  of  documents. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
TREASURY/COMPTROLLER  .221 
SYSTEM  NAME: 

Registration  Records  for  Municipal 
and  United  States  Government 
Securities  Dealers — Treasury/ 
Comptroller. 

SYSTEM  LOCATION: 

Office  of  the  Comptroller  of  the 
Currency  (OCC),  Treasury  and  Market 
Risk  Division,  250  E  Street  SW. 
Washington,  DC  20219. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  who  are  or  seek  to  be 
associated  v^ith  a  municipal  securities 
dealer  or  a  government  securities 
broker/dealer  which  is  a  national  or 
District  of  Columbia  bank,  or  a 
department  or  division  of  any  such 
bank,  in  the  capacity  of  municipal 
securities  principals,  mimicipal 
securities  representatives,  or 
government  security  associated  persons. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

These  records  contain  identifying 
information,  detailed  educational  and 
occupational  histories,  certain 
professional  qualifications,  examination 
information,  disciplinary  histories,  and 
information  concerning  the  termination 
of  employment  of  individuals  covered 
by  the  system.  Identifying  information 
includes  name,  address  history,  date 
and  place  of  birth,  and  may  include 
Social  Security  number. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
12  U.S.C.  1  et  seq  and  section  15B(c), 
17  and  23  of  the  Securities  Exchange 
Act  of  1934  (15  U.S.C.  78o-4(c)(5),  78o- 
5(a)(l)(B)(ii),  78o-5(b)(2)(C)(ii),  78q(c) 
and  78w). 

PURPOSE(S): 

These  records  are  maintained  and 
used  within  the  OCC  to  carry  out  the 
agency's  supervisory  responsibilities 
with  respect  to  national  and  district 
banks,  the  securities  activities  of  such 
institutions,  and  the  professional 
qualifications  of  bank  officials  engaged 
in  these  activities. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  SYSTEMS: 

The  information  contained  in  these 
records  may  be  subject  to  the  following 
uses:  (1)  Referral  to  the  appropriate 
governmental  authority,  whether 
Federal,  State,  local,  or  foreign,  or  to  the 
appropriate  self-regulatory  organization, 
of  such  information  as  may  indicate  a 
violation  or  potential  violation  of  law, 
regulation,  or  rule;  (2)  referral  to  the 
appropriate  court,  magistrate,  or 
administrative  law  judge  of  such 
Information  as  may  be  relevant  to 
proceedings  before  any  such  court  or 
judicial  officer;  (3)  disclosure  of  such 
information  as  may  aid  in  the  resolution 
of  any  action  or  proceeding:  (a)  In  which 
the  Federal  securities  or  banking  laws 
are  at  issue;  (b)  in  which  the  propriety 
of  any  disclosure  of  information 
contained  in  the  system  is  at  issue;  or 
(c)  to  which  the  OCC  or  a  past  or  present 
member  of  its  staff  is  a  party  or 
otherwise  involved  in  an  official 
capacity;  (4)  disclosure  to  a  Federal, 
State,  local,  or  foreign  govermnental 
authority,  or  to  a  selfregulatory 
organization,  of  such  information  as 
may  be  necessary  to  obtain  fi'om  such 
authority  or  organization  additional 
information  concerning  the 
quahficatlons  of  an  individual  covered 
by  the  system;  i5)  disclosure  of  such 
information  as  may  be  necessary  to 
respond  to  a  request  from  a  Federal, 
State,  local,  or  foreign  governmental 
authority,  or  from  a  self-regulatory 
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organization,  for  information  needed  in 
connection  with  the  issuance  of  a 
license,  granting  of  a  benefit,  or  similar 
action  by  such  authority  or  organization 
affecting  an  individual  covered  by  the 
system;  and  (6)  disclosure  of  such 
information  as  may  be  necessary  to 
respond  to  any  Congressional  inquiry 
undertaken  at  the  request  of  an 
individual  covered  by  the  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRHEVMa,  ACCESSMO,  RETAINING,  AND 
DSPOSINQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  comprising  this  system  are 
stored  electronically.  Supporting 
records  or  materials  are  maintained  in 
file  folders. 

retrievabiuty: 

Records  are  indexed  by  name  of 
individual  and  by  a  niunerical  identifier 
assigned  by  the  OCC. 

SAFEGUARDS: 

Computerized  data  base  is  accessible 
to  only  authorized  persormel.  File 
folders  are  stored  in  lockable  metal 
cabinets. 

RETENTION  AND  DISPOSAL: 

Electronic  records  are  maintained 
indefinitely.  Supporting  records  and 
materials  are  retained  in  accordance 
with  the  CXUC's  records  management 
policies. 

SYSTBi  MANAGER(S)  AND  ADDRESS: 

Director,  Treasury  and  Market  Risk 
Division,  Office  of  Ae  Comptroller  of 
the  Currency,  250  E  Street  SW, 
Washington.  DC  20219. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  should 
contact  the  OCC's  Disclosure  Officer, 
Communications,  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street.  SW,  Washington,  DC  20219. 
Telephone  202-674-4700.  Individuals 
may  be  required  to  attest  to  their 
identity  and/or  submit  data 
substantiating  such  identity. 

RECORD  ACCESS  PROCEDURE: 

See  "Notification  procedure"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification  procedure"  above. 

RECORP  SOURCE  CATEGORIES: 

Those  individuals  and  municipal  and 
U.S.  Govenunent  securities  dealers 
described  in  the  section  entitled 
"Categories  of  individuals  covered  by 
the  system"  provide  the  bulk  of 
information  in  the  system.  Additional 
input  is  provided  by  Federal,  State, 


local,  and  foreign  governmental 
authorities,  and  by  self-regulatory 
organizations,  which  regulate  the 
securities  industry. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
TREASURY/COMPTROLLER  .300 
SYSTEM  NAME: 

Administrative  Personnel  System — 
Treasury/Comptroller. 

SYSTEM  LOCATION: 

Office  of  the  Comptroller  of  the 
Ciurency  (OCC),  Administrative 
Services  Division,  250  E  Street,  SW, 
Washington,  DC  20219.  Components  of 
this  system  are  geographically  dispersed 
throughout  the  following  six  thstrict 
offices: 

(1)  Northeastern  District:  New  York 
District  Office,  1114  Avenue  of  the 
Americas,  Suite  3900,  New  York,  NY 
10036. 

(2)  Southeastern  District:  Atlanta 
District  Office,  Marquis  One  Tower, 
Suite  600,  245  Peachtree  Center  Ave.. 
NE,  Atlanta,  GA  30303. 

(3)  Central  District:  Chicago  District 
Office,  One  Financial  Place,  Suite  2700, 
44  South  La  Salle  Street,  Chicago,  IL 
60605. 

(4)  Midwestern  District:  Kansas  Gty 
District  Office,  2345  Grand  Boulevard, 
Suite  700,  Kansas  City,  MO  64108-2683. 

(5)  Southwestern  District:  Dallas 
District  Office,  1600  Lincohi  Plaza,  500 
North  Akard,  Dallas.  TX  75201-3394. 

(6)  Western  District:  San  Francisco 
District  Office,  50  Fremont  Street,  Suite 
3900,  San  Francisco,  CA  94105. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Employment  related  administrative 
records.  This  system  contains  internal 
control  type  information  about 
employees  and  contractual  users  of 
agency  facilities  and  systems.  The  type 
of  records  found  within  this  system  are: 
List  of  individuals  who  are  issued 
building  passes,  credit  or  identification 
cards,  parking  permits,  accountable 
property  and  travel  dociunents;  lists  of 
individuals  who  perform  specialized 
duties  (building  wardens,  relocation 
teams,  safety  officers,  and  civil  defense 
officers);  reports  about  individuals  who 
aie  involved  in  accidents  while 
employed,  and  authorization  codes  for 
use  of  internal  computer  systems. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTBI: 

General  authority:  12  U.S.C.  1, 481, 
482  and  5  U.S.C.  301.  Specific  authority 
is  derived  from  a  number  of  laws, 
regulations  and  Executive  Orders. 


ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM.  MCLUDtM  CATEOORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

A  record  in  this  system  may  be 
disclosed  as  a  routine  use  to:  (1)  The 
Office  of  Personnel  Management  (OPM) 
for  the  purpose  of  complying  with 
regulations  issued  by  the  OPM;  (2)  the 
General  Services  Administration  (GSA) 
for  the  purpose  of  complying  with 
regulations  issued  by  the  GSA;  (3)  the 
Department  of  Labor  for  the  purpose  of 
investigating  claims  for  work  related 
injuries. 

POUOES  AND  PRACTICES  FOR  STORMO, 
RETRIEVMG,  ACCESSMG,  RETAMMQ,  AND 
DISPOSINO  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

File  folders,  magnetic  tape,  lists  and 
forms. 

RETRIEVABIUTY: 

Records  are  retrieved  primarily  by 
name  (filed  alphabetically  by  category  of 
records);  secondary  identifiers  are  used 
to  assure  accuracy  (date  of  birth,  social 
security  number  or  employee 
identification  number). 

SAFEGUARDS: 

Records  are  stored  in  lockable 
cabinets  or  seciu«  rooms;  access  is 
limited  to  officials  who  have  a  need  for 
the  information;  employees  are  trained 
to  make  only  authorized  disclosures. 

RETBfTION  AND  DOPOSAL: 

Personnel-type  records  are  retained 
for  thirty  (30)  days  after  termination.  All 
other  records  are  retained  and  destroyed 
in  accordance  with  published 
disposition  and  retention  schedules. 

SYSTEM  MAHAGER(8)  AND  ADDRESS: 

EKrector,  Administrative  Services 
Division,  Office  of  the  Comptroller  of 
the  Currency,  250  E  Street.  SW. 
Washington.  DC  20219. 

NOTIFICATION  PROCBKME: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  should 
contact  the  OCC's  Disclosure  Officer, 
Communications,  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  SW.  Washington.  DC  20219, 
Telephone  202-874-4700.  Individuals 
wishing  to  be  notified  if  they  are  named 
in  the  system  must  provide:  (1)  The 
category  and  type  of  record  sought;  (2) 
the  location  of  the  OCC  office  where  last 
employed;  and  (3)  attestation  to  their 
identity  and  at  least  two  items  of 
secondary  identification. 

RECORD  ACCESS  PROCEDURE: 

See  "Notification  procedure"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification  procedure"  above. 
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RECORD  SOURCE  CATEGORIES: 

The  information  in  these  records  was 
provided  by  or  verified  by  the  subject  of 
the  record,  employers  and  co-workers. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
TREASURY/COMPTROLLER  .310 
SYSTEM  NAME: 

Financial  System — Treasury/ 
Comptroller. 

SYSTEM  LOCATION: 

Office  of  the  Comptroller  of  the 
Currency  (OCC),  Financial  Services,  250 
E  Street,  SW,  Washington.  DC  20219. 
Components  of  this  system  are 
geographically  dispersed  throughout  the 
following  six  district  offices: 

(1)  Northeastern  District:  New  York 
District  Office,  1114  Avenue  of  the 
Americas,  Suite  3900,  New  York,  NY 
10036. 

(2)  Southeastern  District:  Atlanta 
District  Office,  Marquis  One  Tower, 
Suite  600,  245  Peachtree  Center  Ave., 
NE,  Atlanta,  GA  30303. 

(3)  Central  District:  Chicago  District 
Office,  One  Financial  Place,  Suite  2700, 
44  South  La  Salle  Street,  Chicago,  IL 
60605. 

(4)  Midwestern  District:  Kansas  City 
District  Office,  2345  Grand  Boulevard, 
Suite  700,  Kansas  City,  MO  6410&-2683. 

(5)  Southwestern  District:  Dallas 
District  Office,  1600  Lincohi  Plaza,  500 
North  Akard,  Dallas,  TX  75201-3394. 

(6)  Western  District:  San  Francisco 
District  Office,  50  Fremont  Street,  Suite 
3900,  San  Francisco,  CA  94105. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Present  and  past  employees  of  the 
Office  of  the  Comptroller  of  the 
Currency. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  payroll  and 
disbursement  type  records  including: 
Travel  records,  debt  information,  and 
information  about  employees.  The  types 
of  records  found  within  this  system  are: 
Award,  allowance,  salary,  fund 
advancement  justification  and 
disbursement  records;  personnel 
information;  leave  information;  payroll 
deductions  for  taxes,  life  and  health 
insurance,  financial  institutions, 
retirement  funds  including  the  Federal 
Employees  Retirement  System  and  the 
Civil  Service  Retirement  System,  Thrift 
Savings  Plan,  and  charitable  groups. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

General  authority:  12  U.S.C.  1,  481, 
482;  5  U.S.C.  301. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used  to:  (1)  furnish 
the  Internal  Revenue  Service  and  other 
jurisdictions  which  are  authorized  to  tax 
the  employee's  compensation,  with 
wage  and  tax  information  in  accordance 
with  a  withholding  agreement  with  the 
Department  of  the  Treasury  pursuant  to 
5  U.S.C.  5516,  5517,  and  5520;  (2) 
furnish  the  Office  of  Personnel 
Management  (OPM)  with  data  to  update 
the  Central  Personnel  Data  File  and 
other  statistical  reports  as  required  for 
the  purpose  of  complying  with 
regulations  issued  by  OPM;  (3)  fiimish 
another  Federal  agency  information  to 
effect  interagency  salary  offset;  to 
furnish  another  Federal  agency 
information  to  effect  interagency 
administrative  offset,  except  that 
addresses  obtained  from  the  Internal 
Revenue  Service  shall  not  be  disclosed 
to  other  governmental  agencies;  and  to 
furnish  a  debt  collection  agency 
information  for  debt  collection  services. 
Current  mailing  addresses  acquired 
from  the  Internal  Revenue  Service  are 
routinely  released  to  debt  collection 
agencies  for  collection  services;  (4)  the 
General  Services  Administration  (GSA) 
for  the  purpose  of  complying  with 
regulations  issued  by  GSA;  (5)  the 
General  Accounting  Office  for  the 
purpose  of  conducting  audits;  (6) 
entities  designated  to  receive  payroll 
deductions;  (7)  Department  of  Labor  to 
determine  eligibility  for  unemployment 
benefits;  (8)  disclose  information  to  a 
court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  Counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation  or 
settlement  negotiations  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENOES: 

Disclosures  pursuant  to  5  U.S.C. 
552(b)(12)  and  section  3  of  the  Debt 
Collection  Act  of  1982;  Debt  information 
concerning  a  government  claim  against 
an  individual  is  also  furnished  in 
accordance  with  5  U.S.C.  552a(b)(12) 
and  section  3  of  the  Debt  Collection  Act 
of  1982  (Pub.  L.  97-365),  to  consumer 
reporting  agencies  to  encourage 
repayment  of  an  overdue  debt. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  file  folders,  magnetic 
media  including  computer  discs  and 


tapes,  microfiche,  and  hard  copy 
printout.  Disbursement  records  are 
stored  at  the  Federal  Records  Center. 

RETRIEVABILITY: 

Records  are  retrieved  primarily  by 
name  (filed  alphabetically),  or  an 
assigned  identification  number  (Social 
Security  Number  or  an  assigned 
identification  number).  Secondary 
identifiers  are  used  to  assure  accuracy  of 
data  assessed,  including  date  of  birth. 
Social  Security  number,  or  employee 
identification  number. 

SAFEGUARDS: 

File  folders  are  stored  in  lockable 
cabinets  or  secure  rooms;  access  is 
limited  to  officials  who  have  a  need  for 
the  information;  employees  are  trained 
to  make  only  authorized  disclosures. 
Computer  records  are  accessed  only  by 
authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Payroll  and  disbursement  records  are 
retained  by  the  Office  in  accordance 
with  the  Comptroller  of  the  Currency's 
Comprehensive  Records  Disposition 
Schedule. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  Financial  Officer,  Financial 
Services,  Office  of  the  Comptroller  of 
the  Currency,  250  E  Street,  SW, 
Washington,  DC  20219. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  should 
contact  the  OCC's  Disclosure  Officer, 
Communications.  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  SW,  Washington,  DC  20219, 
Telephone  202-874-4700.  Individuals 
wishing  to  be  notified  if  they  are  named 
in  the  system  must  provide:  (1)  The 
category  and  type  of  record  sought;  (2) 
the  location  of  Uie  OCC  office  where  last 
employed;  and  (3)  attestation  to  their 
identity  and  at  least  two  items  of 
secondary  identification. 

RECORD  ACCESS  PROCEDURE: 

See  "Notification  procedure"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification  procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

The  information  contained  in  these 
records  is  provided  by  or  verified  by  the 
subject  of  the  record  and  OCC 
employees. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 


~*>^ 
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TREASURY/COMPTROLLER  .320 
SYSTEM  name: 

General  Personnel  System — Treasury/ 
[  iomptroUer. 

I  V8TEM  location: 

Office  of  the  Comptroller  of  the 
( lurrency  (OCC),  Human  Resources,  250 
E  Street,  SW,  Washington.  DC  20219. 
Components  of  this  system  are 
geographically  dispersed  throughout  the 
iollowing  six  district  offices: 
1  (1)  Northeastern  District:  New  York 
District  Office,  1114  Avenue  of  the 
Americas,  Suite  3900,  New  York.  NY 
^0036. 

I  (2)  Southeastern  District:  Atlanta 
District  Office,  Marquis  One  Tower, 

Juite  600.  245  Peachtree  Center  Ave., 

iE,  Atlanta.  GA  30303. 

(3)  Central  District:  Chicago  District 

( Dffice.  One  Financial  Place,  Suite  2700, 
[4  South  La  Salle  Street.  Chicago.  IL 
I  i0605. 

(4)  Midwestern  District:  Kansas  City 
Jistrict  Office,  2345  Grand  Boulevard, 
Suite  700,  Kansas  City.  MO  64108-2683. 

(5)  Southwestern  District:  Dallas 
)istrict  Office.  1600  Lincohi  Plaza,  500 
slorth  Akard.  Dallas,  TX  75201-3394. 

(6)  Western  District:  San  Francisco 
3istrict  Qnce,  50  Fremont  Street,  Suite 
)900,  San  Francisco.  CA  94105. 

;ateoorie8  Of  indiviouals  covered  by  the 
system: 

Present  and  past  employees  and 
ipplicants  for  employment. 

iATEOORIES  OF  RECORDS  M  THE  SYSTEM: 

Employment  related  biographical  and 
performance  material.  This  category  of 
records  is  typically  identified  as 
personnel  type  records  and  contains 
data  about  employees  and  applicants. 
The  records  foimd  within  this  category 
include:  Performance  evaluations; 
educational,  employment,  medical  and 
military  histories;  employee  benefit 
applications,  forms  and  claims;  travel 
|uid  relocation  claims;  locator  and 
JBrnergency  contact  information; 
pependent  and  beneficiary  information; 
physical  and  qualification  descriptions. 

UfTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

General  authority— 12  U.S.C.  1, 481. 
482,  and  5  U.S.C.  301.  Specific  authority 
s  derived  from  a  number  of  laws, 
regulations  and  Executive  Orders. 

MMITME  USES  OF  RECORDS  MAMTAINEO  IN  THE 
IV8TEM,  MCLUOSM  CATEGORIES  OF  USERS  AND 
n«  PURPOSES  OF  SUCH  USES: 

A  record  in  this  system  may  be 
disclosed  as  a  routine  use  to:  (1)  The 
Office  of  Persoimel  Management  (0PM) 
for  the  purpose  of  complying  with 
regulations  issued  by  the  OPM;  (2)  the 


Veterans  Administration  (VA)  for  the 
purposes  of  determining  veterans 
preference  and  pension  benefits;  (3)  the 
Equal  Employment  Opportunity 
Conunission  for  the  purpose  of 
providing  minority  information  and 
case  reports;  (4)  respond  to  requests 
from  labor  organizations  for  names  of 
employees  and  identifying  information; 
(5)  the  Department  of  Labor  for  the 
purpose  of  reporting  health  and  safety 
matters;  (6)  the  General  Services 
Administration  (GSA)  for  the  purpose  of 
complying  with  regulations  issued  by 
GSA;  (7)  the  Merit  Systems  Protection 
Board  for  the  purpose  of  providing 
necessary  information  relating  to 
employee  appeals;  (8)  the  Department  of 
Labor  to  provide  information  relative  to 
Unemployment  Compensation  and 
OWCP  claims. 

pouoes  and  practices  for  stormo, 
retrievtlg,  accesssio,  retawino,  and 
disposino  of  records  m  the  system: 

storage: 

File  folders,  magnetic  media, 
microfiche,  printouts,  lists  and  forms. 

retrievabiuty: 

Records  are  retrieved  primarily  by 
name  (filed  alphabetically  by  category  of 
records).  Secondary  identifiers  are  used 
to  assure  accuracy  (date  of  birth.  Social 
Security  number  or  employee 
identification  number). 

SAFEOUAREDS: 

Records  are  stored  in  lockable 
cabinets,  electronic  data  bases  requiring 
security  access  codes  or  secure  rooms; 
access  is  limited  to  officials  who  have 
a  need  for  the  information;  employees 
are  trained  to  make  only  authorized 
disclosures.  Records  maintained  with 
vendors  are  imder  contractual  obligation 
to  maintain  confidentiality.   . 

RETENTION  AND  DISPOSAL: 

Most  personnel-type  records  are 
retained  for  thirty  (30)  days  after 
termination,  at  which  time  they  are 
transferred  to  the  Federal  Records 
Center  or  destroyed.  Some  records  are 
retained  for  varying  periods  of  time  in 
accordance  with  Feideral  Personnel 
Manual  Regulations. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Director,  Human  Resources,  Office  of 
the  Comptroller  of  the  Currency.  250  E 
Street,  SW.  Washington.  DC  20219. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  should 
contact  the  OCC's  Disclosure  Officer. 
Communications.  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  SW,  Washington.  DC  20219. 


Telephone  202-874-4700.  Individuals 
wishing  to  be  notified  if  they  are  named 
in  the  system  must  provide:  (1)  The 
category  and  type  of  record  sought;  (2) 
the  location  of  the  OCC  office  where  last 
employed;  and  (3)  attestation  to  their 
identity  and  at  least  two  items  of 
secondary  identification. 

RECORD  ACCESS  PROCEDURE: 
See  "Notification  procedure"  above. 

CONTESTNM  RECORD  PROCEDURES: 

See  "Notification  procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

The  information  contained  in  these 
records  was  provided  or  verified  by  the 
subject  of  the  record,  employers,  co- 
workers, friends,  neighbors  and 
associates  listed  as  references,  financial 
and  educational  institutions. 

EXEMPTIONS  CUIMED  FOR  THE  SYSTEM: 
None. 

TREASURY/COMPTROLLER  .500 

SYSTEM  NAME: 

Chief  Counsel's  Management 
Information  System — Treasury/ 
Comptroller. 

SYSTEM  LOCATION: 

Office  of  the  Comptroller  of  the 
Currency  (OCC).  Chief  Counsel.  250  E 
Street,  SW.  Washington.  DC  20219. 
Supporting  records  and  materials  are 
maintained  by  components  of  the  OCC's 
Law  Department,  including  the  legal 
staffs  located  in  the  following  six 
district  offices. 

(1)  Northeastern  District:  New  York 
District  Office,  1114  Avenue  of  the 
Americas,  Suite  3900.  New  York.  NY 
10036. 

(2)  Southeastern  District:  Atlanta 
District  Office.  Marquis  One  Tower. 
Suite  600.  245  Peachtree  Center  Ave.. 
NE.  Atlanta.  GA  30303. 

(3)  Central  District:  Chicago  District 
Office.  One  Financial  Place.  Suite  2700. 
44  South  La  Salle  Street.  Chicago,  IL 
60605. 

(4)  Midwestern  District:  Kansas  City 
District  Office.  2345  Grand  Boulevard. 
Suite  700,  Kansas  City.  MO  64108-2683. 

(5)  Southwestern  District:  Dallas 
District  Office,  1600  Lincoln  Plaza,  500 
North  Akard.  Dallas.  TX  75201-3394. 

(6)  Western  District:  San  Francisco 
District  Office,  50  Fremont  Street,  Suite 
3900,  San  Francisco,  CA  94105. 

CATEGORIES  OF  MDIV»UALS  COVERED  BY  THE 
SYSTEM: 

Persons  who:  (1)  Have  requested 
information  or  action  from  OCC's  Law 
Department.  (2)  have  initiated 
administrative  or  judicial  &ction8 
against  the  OCC  and/or  officials  or 
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employees  of  the  OCC  in  their  capacity 
as  such;  (3)  persons  against  whom  the 
OCC  has  filed,  or  may  file, 
administrative  or  judicial  actions;  and 
(4)  persons  referenced  in  documents 
received  by  the  Law  Department  in  the 
course  of  the  OCC's  bank  supervisory 
functions. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  maintained  electronically  in 
this  system  relate  to  work  assignments 
received  by  the  OCC's  Law  Department 
and  may  include,  as  appropriate,  the 
name  and  organization  of  the  individual 
requesting  information  or  action,  the 
name  and  organization  of  the  individual 
who  is  the  subject  of  such  a  request,  the 
staff  attorney  assigned  to  a  request,  and 
a  description  of  the  assignment  and  its 
nature.  Supporting  records  include  the 
written  correspondence  received  from 
the  requesters  and  related  materials. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

12  U.S.C.  1, 12  U.S.C.  481,  5  U.S.C. 
301. 

PURPOSE(S): 

The  records  maintained  in  this  system 
relate  to  work  assignments  made  to 
members  of  the  OCC's  legal  staff.  These 
matters  relate  to  the  OCC's  status  as  an 
agency  responsible  for  the  chartering 
and  supervision  of  national  banks  and 
the  interpretation  and  enforcement  of 
those  laws,  regulations,  and  rules 
applicable  to  these  institutions  and  their 
directors,  officers,  and  employees. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUOMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

The  information  contained  in  these 
records  may  also  be  subject  to  the 
following  uses:  (1)  The  disclosure  of 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  the  disclosure  of 
information  to  a  Federal,  State,  or  local 
agency,  maintaining,  civil,  criminal,  or 
other  relevant  enforcement  information 
or  other  pertinent  information,  which 
has  requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  the  disclosure  of 
information  to  a  court,  magistrate,  or 
administrative  tribunal  in  the  course  of 
presenting  evidence,  including 
disclosures  to  opposing  counsel  or 


witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings;  and  (4)  the  provision  of 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  comprising  this  system  are 
stored  electronically.  Supporting 
records  or  materials  are  maintained  in 
file  folders  and  cabinets. 

retrievabiuty: 

Records  are  indexed  on  a  variety  of 
data  elements,  including  a 
correspondent's  name  and  organization, 
the  assigned  attorney,  the  nature  of  an 
assignment,  the  dates  of  the 
correspondence  and  its  receipt  by  the 
OCC,  and  the  date  of  the  assignment's 
completion. 

SAFEGUARDS: 

The  electronic  data  base  is  accessible 
to  only  authorized  personnel  having 
assigned  identification  codes  and 
passwords.  With  respect  to  supporting 
records  and  materials,  employees  are 
trained  to  make  disclosures  of  such 
information  to  only  those  individuals 
who  have  a  need  for  the  information. 

RETENTION  AND  OSPOSAU 

Electronic  records  are  maintained 
indefinitely.  Supporting recordsand 
materials  are  retained  in  accordance 
with  the  OCC's  records  management 
poUcies. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  Counsel,  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street.  SW.  Washington,  DC  20219. 

NOmCATION  PROCEDURE: 

The  system  contains  records  which 
are  exempt  under  5  U.S.C.  552a(j)(2)  or 
5S2a(k)(2).  Requests  relating  to  records 
not  subject  to  these  exemptions  should 
be  sent  to  the  Disclosure  Officer, 
Communications,  Office  of  the 
Comptroller  of  the  Currency.  250  E 
Street.  SW.  Washington,  DC  20219. 
telephone  202-874-4700.  Individuals 
wishing  to  be  notified  if  they  are  named 
in  the  system  may  be  required  to  attest 
to  their  identity  and/or  submit  data 
substantiating  such  identity. 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  procedure"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification  procedure"  above. 


RECORD  SOURCE  CATEGORIES: 

Materials  received  by  the  Law 
Department  from  various  sources, 
including,  inter  alia,  correspondence  or 
requests  received  ft-om  members  of  the 
public,  national  banks  and  their 
affiliated  organizations  or  directors, 
officers,  employees  or  agents,  other 
Federal  agencies,  state  and  local 
agencies,  and  OCC  personnel. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a(c)(3)(4),  {d)(l)(2)(3)(4), 
(e)(l)(2)(3)(4),  (G),  (H),  and  (I),  (e)(5)  and 
(8),  (f),  and  (g)  of  the  Privacy  Act 
pursuant  to  5  U.S.C.  552a(j)(2)  and 
(k)(2). 

BILUNQ  CODE:  482IMn-P 

U.S.  Customs  Service 
TREASURY/CS-001 
SYSTEM  NAME: 

Acceptable  Level  of  Competence, 
Negative  Determination — Treasury/ 
Customs. 

SYSTEM  location: 

Located  in  Customs  Headquarters 
Offices  and  in  each  Customs 
Management  Center,  Port.  SAC,  and 
appropriate  post  of  duty. 

categories  of  individuals  COVERED  BY  THE 
SYSTEM: 

Any  employee  of  U.S.  Customs 
Service,  who  receives  a  negative 
determination  regarding  acceptable 
level  of  competence. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Employee's  name,  social  security 
number,  position  description,  grade, 
and  correspondence  containing  specific 
reasons  for  negative  determination. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTINE  USES  OF  RECORDS  MANfTAMEO  IN  THE 
SYSTEM,  INCLUOMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used  to:  (1) 
Disclose  pertinent  information  to 
appropriate  Federal,  State,  local,  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing,  a  statute,  rule, 
regulation,  order,  or  license,  where  the 
disclosing  agency  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal.  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
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other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
^dividual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
Other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
Evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
icoiu^e  of  civil  discovery,  litigation,  or 
{settlement  negotiations,  in  response  to  a 
{subpoena,  or  in  connection  with 
iCriminal  law  proceedings;  (4)  provide 
information  to  a  congressional  office  in 
flesponse  to  an  inquiry  made  at  the 
nequest  of  the  individual  to  whom  the 
Decord  pertains;  (5)  provide  information 
to  imions  recognized  as  exclusive 
bargaining  representatives  imder  the 
Civil  Service  Reform  Act  of  1978,  5 
tl.S.C.  7111  and  7114;  (6)  provide 
information  to  third  parties  during  the 
Course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
fertinent  to  the  investigation. 

IKNXieS  AND  PIUCnCES  FOR  8T0IHN0, 
RETMEVMQ,  ACCCSSMO,  RETAMMO,  AND 
0«PO«NQ  OF  RECOeOS  IN  THE  SVSTBIl: 

STORAOE: 

Records  are  maintained  in  file  folders 
and  stored  in  locked  file  cabinets. 

retrievamlity: 


The  records  are  filed  by  the 
Individual's  name. 

iafeouards: 
Stored  in  locked  cabinets. 

I  CTBITION  and  DtSPOSAU 

Records  are  retained  imtil  the 
( mployee  leaves  the  Customs  Service. 

I  WTEM  IIANAaER(S)  AND  ADDRESS: 

Director,  Labor  and  Employee 
telations  Division,  Office  of  Human 
ilesources.  Customs  Headquarters,  or 
Labor  aiul  Employee  Relations  Office. 
Customs  Management  Center 
Headquarters,  or  appropriate  managerial 
official  in  employee's,  SAC.  port  or  post 
^f  duty  offices. 

VOnFICATXM  procbnire: 

Correspondence  with  systems 
fianager. 

I  CeORD  ACCESS  PROCEDURES: 

Correspondence  with  systems 
Manager. 

I  lONTESTINQ  RECORD  PROCEDURES: 

Correspondence  with  systems 
1  nanager. 


RECORD  SOURCE  CATEGORIES: 

Information  is  furnished  by  the 
employee,  employee's  supervisor  and 
the  Merit  Systems  Protection  Board. 

EXaimONS  CLAMED  FOR  THE  system: 

None. 
TREA8URY/C8  .002 
SYSTEM  name: 

Accident  Reports — ^Treasury/Customs. 

SYSTEM  location: 

Field  Mission  Support,  U.  S.  Customs 
Service,  555  Battery  Street,  Rm.  326, 
San  Francisco,  CA  94111. 

categories  of  mdivbuau  covered  by  the 
system: 

Any  employee  who  has  had  an 
accident  on  Government  property  or  in 
an  official  vehicle  since  1973. 

CATEGORIES  OF  records  M  THE  system: 

Standard  Government  forms  dealing 
with  accidents  and  personal  injuries. 

AUTHORTTY  for  MAMTENANCE  of  THE  SYSTBI: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 
Executive  Order  11807  and  section  19  of 
Occupational  Health  &  Safety  Act  of 
1970;  5  U.S.C. 8101-8150,  8191-8193. 

ROUTINE  USES  OF  REOORDS  MAINTASIB)  M  THE 
SYSTEM,  MCLUOMG  CATEQORKS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose  to 
employee's  beneficiary  in  event  of  death 
following  the  accident  or  injury  or  to 
employee's  agent  in  case  of  disability; 
(2)  disclose  pertinent  information  to 
appropriate  Federal,  State,  local,  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing,  a  statute,  rule, 
regulation,  order,  or  license,  where  the 
disclosing  agency  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (3)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  ail 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (4)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 


criminal  law  proceedings;  (5)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (6)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POLICIES  AND  PRACTICES  FOR  STORMQ, 
REnOEVMO,  ACCESSWO,  RETAMMO.  OWPOSMG 
OF  RECORDS  M  THE  SYSTEM: 

STORAOE: 

Each  case  folder  is  maintained  in  an 
unlocked  drawer  in  chronological  order 
by  date. 

RETRIEVABILrrY: 

Each  case  is  identified  by  employee 
name  and  date  of  accident. 

SAFEGUARDS: 

The  metal  container  described  above 
is  maintained  within  the  area  assigned 
to  the  Logistics  Management  Division 
within  the  Southeast  Region 
Headquarters  Building.  During  non- 
working  hours  the  room  in  which  the 
metal  container  is  located  is  locked. 

RETENTION  AND  DISPOSAL; 

Accident  Record  files  are  retained  in 
accordance  with  the  Records  Disposal 
Manual. 

SYSTBI  MANAaER(S)  AND  ADDRESS: 

Management  Program  Technician, 
Field  Mission  Support,  U.  S.  Customs 
Service,  555  Battery  Street,  San 
Francisco,  CA  94111. 

NomcATiON  procedure: 
See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

Information  originates  with 
employees  who  have  been  injured  and/ 
or  have  been  involved  in  accidents 
during  the  exercise  of  their  official 
duties.  Also  included  are  witness 
reports  and  statements,  the  employees' 
supervisors'  statements  and  doctors' 
reports. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
TREA8URY/CS  .006 
SYSTEM  name: 

Accounts  Receivable — Treasury/ 
Customs. 
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SYSTEM  LOCATION: 

Financial  Management  Division, 
National  Finance  Center,  U.S.  Customs 
Service,  6026  Lakeside  Blvd., 
Indianapolis.  IN  46278;  U.S.  Customs 
Service.  Financial  Management 
Division,  Increase  and  Refund  Section, 
6  World  Trade  Center,  New  York,  NY 
10048;  Financial  Management  Division, 
U.S.  Customs  Service,  423  Canal  Street. 
New  Orleans.  LA  70130. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  owing  money  for  Customs 
duties  and  services  and  money  owed  to 
persons  for  overpayment  of  excessive 
duties  and  services. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Correspondence  and  documentation 
of  telephone  calls  with  debtors  and 
creditors  or  their  representatives. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  E)epartment 
Order  No.  165,  Revised,  as  amended. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (2)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114. 

POUOES  AND  PRACTICES  FOR  STORING. 
RETRIEVMG,  ACCESSING,  RETAINING,  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Data  is  stored  in  file  folders  which  are 
contained  in  an  unlocked  metal  file 
cabinet. 

retrevability: 

The  file  is  retrieved  by  the  name  of 
the  individual  which  is  kept  in 
ctlphabetical  order  within  the  work  area 
of  the  Collection  Section. 

SAFEGUARDS: 

The  files  are  located  within  an  office 
that  is  locked  during  non-working 
hours.  The  building  is  guarded  by 
uniformed  seciuity  police  and  only 
authorized  persons  are  permitted  entry 
to  the  building. 

RETENTION  AND  DISPOSAL: 

The  file  is  retained  until  collection  or 
refund  is  effected  and  two  (2)  years 
thereafter,  then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Customs  Management 
Center,  U.S.  Customs  Service,  6  World 


Trade  Center,  New  York,  NY  10048; 
Financial  Management  Division,  U.S. 
Customs  Service.  Gulf  Customs 
Management  Center,  423  Canal  Street. 
New  Orleans,  LA  70130. 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  information  in  the  system  is 
obtained  from  data  gathered  from  the 
automated  billing  system  and  ports  of 
entry. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

TREASURY/CS  .009 
SYSTEM  NAME: 

Acting  Customs  Inspector 
(Excepted] — ^Treasury/Customs. 

SYSTEM  LOCATION: 

Director,  East  Texas  Customs 
Management  Center,  2323  South 
Shepard  St.,  Suite  1200.  Houston.  TX 
77019;  Office  of  the  Port  Director,  San 
Diego,  CA;  Offices  of  the  Port  Directors, 
San  Ysidro,  CA;  Calexico,  CA;  Tecate, 
CA;  Andrade,  CA;  San  Diego  Barge 
Office;  U.S.  Customhouse,  PO  Box  111, 
Port  Director's  Office,  St.  Albans,  VT 
05478. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Employees  or  members  of  other 
Federal  agencies  who  are  designated  by 
the  Port  Directors  as  Customs  Inspectors 
(Excepted). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

System  has  name,  social  seciuity 
number,  rank  or  grade  and  duty  station 
of  the  individual. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (2)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  imder  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114. 


POLiaES  AND  PRACTICES  FOR  STORING, 
RETRIEVMG,  ACCESSMG,  RETAINING,  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

CF  55  forms  kept  in  manila  folders  in 
file  cabinet. 

retrievabhjty: 
Filed  alphabetically. 

SAFEGUARDS: 

During  non-working  hours  the  offices 
and/or  buildings  in  which  records  are 
located  are  locked. 

retention  and  disposal: 

Until  individual  transfers  or 
designation  is  canceled.  Form  is  then 
destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  East  Texas  Customs 
Management  Center,  2323  South 
Shepard  St.,  Suite  1200,  Houston,  TX 
77019;  Port  Directors  within  the  San 
Diego  Customs  District  (see  appendix 
A.);  Port  Director,  U.S.  Customs  Service, 
St.  Albans,  VT  05478,  Port  Director,  1, 
LaPontilla  St.  PO  Box  2112,  San  Juan, 
PR  00901. 

NOTIFICATION  PROCEDURE: 
See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 
See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 
See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

Information  is  supplied  by  the 
individual  and  his  or  her  agency. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
TREASURY/CS  .021 
SYSTEM  NAME: 

Arrest/Seizure/Search  Report  and 
Notice  of  Penalty  File-Treasury/ 
Customs. 

SYSTEM  LOCATION: 

Port  Director,  United  States  Customs 
Service,  PO  Box  1641,  Honolulu,  HI 
96806. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  who  are  suspected  of 
attempting  to  smuggle,  or  have 
smuggled,  merchandise  or  contraband 
into  the  United  States;  individuals  who 
have  undervalued  merchandise  upon 
entry  into  the  United  States;  vessels  and 
aircraft  which  have  been  found  to  be  in 
violation  of  Customs  laws. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Names  of  individuals,  vessels, 
aircraft;  identifying  factors;  natiu-e  of 
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violation  or  suspected  violation; 
nrcumstances  siurounding  violation  or 
iuspected  violation;  date  and  place  of 
iriolation  or  suspected  violation;  and  on- 
iite  disposition  actions. 

UlTHOmrY  FOR  MAMTENANCE  Of  THE  8YSTBI: 

5  U.S.C.  301;  Treasury  Department 
>rder  No.  165.  Revised,  as  amended. 

MMJTME  USES  OF  RECORDS  MAMT AIMED  IN  THE 
IVSTEM,  MCLUDINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 
I    Thes  J  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
Lhe  disclosing  agency  becomes  aware  of 
m  indication  of  a  violation  or  potential 
iriolation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
!  "ederal.  State,  or  local  agency, 
knaintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
bther  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
idearance,  license,  contract,  grant,  or 
Diher  benefit;  (3)  disclose  information  to 
1  court,  magistrate,  or  administrative 
tribiuial  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  Utigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
caiminal  law  proceedings;  (4)  provide 
information  to  the  news  media  in 
B(x:ordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (5)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

NNJOES  AND  PRACTICES  FOR  STORING, 
KTREVMO,  ACCESSMQ,  RETAMMG,  DSPOSMG 
OF  RECORDS  IN  THE  SYSTEM: 

irORAQE: 

Each  report  is  assigned  a  case  niunber 
and  filed  accordingly  in  a  locked,  metal 
,file  located  in  the  Office  of 
Investigations. 

iCnUEVABUTY: 

Each  report  is  identified  in  a  manual 
alphabetical  card  file  by  the  name  of  the 
individual,  vessel  or  aircraft. 

SAFEGUARDS: 

In  addition  to  being  stored  in  a  locked 
metal  cabinet,  these  records  are  located 


in  a  locked  room,  the  keys  of  which  are 
controlled  and  issued  only  to  authorized 
personnel. 

RETENTION  AND  D0POSAL: 

These  records  are  retained  for  one 
year  (1)  or  until  action  has  been 
completed. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Office  of  Investigations,  U.S.  Customs 
Service,  Post  Office  Box  1641, 
Honolulu,  HI  96806. 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTMO  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

See  "Categories  of  individuals 
covered  by  the  system"  above.  The 
system  contains  material  for  which 
sources  may  not  need  to  be  reported. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTaK 

This  system  is  exempt  fi'om  5  U.S.C. 
552a  (c)(3).  {d)(l).  (d)(2).  (d)(3).  (d)(4), 
(e)(1),  (e)(4)(G),  (H)  and  (I)  and  (f)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
(k)(2). 

TREASURY/CS  .022 


SYSTEM  NAME: 

Attorney  Case  File 
Customs. 


-Treasury/ 


SYSTEM  LOCATION: 

The  Chief  Counsel.  U.S.  Customs 
Service  Headquarters,  1300 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20229;  Office  of  the 
Associate  Chief  Coimsel  of  each  Region 
(for  addresses  see  "Customs 
Management  Center  Directors"  section, 
appendix  A).  Assistant  Chief  Counsel. 
Charleston,  SC;  Assistant  Chief  Counsel, 
San  Diego,  CA;  Assistant  Chief  Counsel, 
Seattle.  WA;  Assistant  Chief  Counsel, 
9400  Viscount  Drive.  Suite  102,  El  Paso. 
TX  79925;  Resident  Counsel.  U.S. 
Customs  Service  Academy,  Building 
67-FLETC.  Glynco.  GA  31524;  Assistant 
Chief  Counsel  (CIT).  U.S.  Customs 
Service,  Room  258.  26  Federal  Plaza. 
New  York.  NY  10007;  Assistant  Chief 
Coimsel  (NFC),  National  Logistics 
Finance  Center,  U.S.  Customs  Service, 
PO  Box  68914,  Indianapohs.  IN  46278. 

categories  of  indiviouals  covered  by  the 
system: 

Individuals  who  are  subject  of  adverse 
actions,  equal  employment  opportunity 
complaints,  unfair  labor  practice 
complaints,  and  grievances;  individuals 


who  are  the  subject  of  Customs  license 
or  other  administrative  revocation  or 
suspension  proceedings;  individuals 
who  are  the  subject  of  or  have  requested 
legal  advice  from  the  various  offices; 
individuals  requesting  access  to 
information  pursuant  to  any  statute, 
regulation,  directive,  or  policy  to 
disclose  such  information,  including 
individuals  who  are  the  subject  of  a 
Federal  or  state  administrative  or 
judicial  subpoena;  individuals  who 
have  filed  or  may  file  claims  under  the 
various  Federal  claims  acts;  individuals 
who  are  parties  in  litigation  with  the 
United  States  government  or  subunits  or 
employees  or  officers  thereof,  in  matters 
which  affect  or  involve  the  United 
States  Customs  Service;  individuals 
who  are  seeking  relief  fixim  fines  and 
penalties  and  forfeitures  assessed  for 
violations  of  the  law  and  regulations 
administered  by  Customs;  individuals 
who  have  outstanding  Customs  bills 
submitted  for  collection;  and 
individuals  who  have  challenged 
contracting  decisions  of  the  agency. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

This  system  of  records  consists  of  a 
computer  database  containing 
information  designed  to  allow  the 
system  manager  to  track  matters  which 
have  come  into  his  or  her  office.  The 
categories  of  records  maintained  in  the 
file  folders  which  are  indexed  by 
computer  system  are  personnel  actions; 
administrative  revocation  or  suspension 
proceedings;  intra-agency  or  inter- 
agency memoranda,  reports  of 
investigation,  and  other  documents 
relating  to  the  request  for  legal  advice; 
claims  and  cases  in  administrative  and 
judicial  litigation;  requests,  information, 
records,  documents,  internal  Customs 
Service  memoranda,  or  memoranda 
from  other  agencies  and  related 
materials  regarding  the  disclosure  of 
information. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended;  28 
U.S.C.  2672.  et.  seq.;  28  CFR  14.1.  et. 
seq.;  31  CFR  3.1.  et.  seq.;  31  U.S.C.  3701 
et.  seq.;  31  CFR  part  4;  5  U.S.C.  552.  31 
CFR  part  1 ,  Reorganization  Plan  No.  1 
of  1965;  Government  employee  laws 
found  in  Title  5  of  the  United  States 
Code;  government  contracting  laws 
found  in  Titles  31, 40.  and  41  of  the 
United  States  Code;  and  the  Customs 
laws  and  regulations  found  in  Title  19 
of  the  United  States  Code  and  Code  of 
Federal  Regulations,  respectively. 


69768 


Federal  Register/Vol.  63,  No.  242/Thursday,  December  17,  1998/Notices 


ROUTME  USES  OF  RECORDS  MAMTAMED  IN  THE 
SYSTEM,  MCLUDING  CATEGORIES  OF  USERS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  beneHt:  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (5)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POUCIES  AND  PRACTICES  FOR  STORINQ, 
RETRIEVMG,  ACCESSMG,  RETAINING,  OiSPOSINQ 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  computerized  indices  are 
maintained  in  computer  data  base.  Each 
file  is  maintained  in  a  numbered  file 
folder  which  is  filed  in  an  unlocked 
drawer  in  the  responsible  attorney's 
office,  a  metal  file  cabinet,  or  a  storage 
room  at  the  local  system  manager's 
location. 

RETRCVABUTY: 

Through  the  use  of  the  computer 
located  at  the  local  system  manager's 
location,  each  file  is  retrievable  by 
name,  number  and  title. 

SAFEGUARDS: 

Access  is  limited  to  employees  who 
have  a  need  for  such  records  in  the 
course  of  their  work.  Background  checks 
are  made  on  employees.  All  facilities 
where  records  are  stored  have  access 
limited  to  authorized  personnel.  During 


non-working  hours  the  rooms  in  which 
the  files  are  located  are  locked.  During 
working  hours,  the  rooms  in  which  the 
files  are  located  are  under  control  of  the 
staff  of  the  local  systems  manager. 

RETENTION  ANO  DISPOSAL: 

The  file  folders  are  retained  in 
accordance  with  the  Federal  Records 
Retention  Manual. 

SYSTEM  MANAQER(S)  ANO  ADDRESS: 

See  systems  location  above. 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  information  contained  in  these 
files  originates  fi-om  the  subject 
individual,  U.S.  Customs  employees. 
Reports  of  Investigation,  Customs 
penalty  case  files,  other  government 
agencies,  parties  involved  in 
administrative  and  judicial  litigation, 
administrative  proceedings  regarding 
disciplinary  action  taken  against 
Customs  Service  employees.  Equal 
Opportimity  complaints,  unfair  labor 
practice  complaints,  parties  involved  in 
administrative  revocation  or  suspension 
proceedings,  individuals  or  employees 
requesting  legal  advice,  and  fmia  the 
parties  requesting  disclosure  of 
information. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3),  (d)(1),  (d)(2),  (d)(3),  (d)(4), 
(e)(1),  (e)(4)(G).  (H)  and  (I),  and  (f)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
(k)(2). 

TREASURY/CS  .030 
SYSTEM  NAME: 

Bankrupt  Parties-in-Interest — 
Treasiuy/Customs. 

SYSTEM  LOCATION: 

U.S.  Customs  Service,  Director. 
National  Finance  Center,  PO  Box  68907, 
hidianapolis,  Indiana  46268 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  indebted  to  U.S.  Customs. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Listed  by  name,  address,  port  of 
service,  bill  number,  and  dollar  amount 
of  dehnquent  receivables. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Pub.  L.  89-508,  the  "Federal  Claims 
Collection  Act  of  1966;"  5  U.S.C.  301; 


Treasury  Department  Order  No.  165, 
Revised,  as  amended. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  VICLUDINQ  CATEGORIES  OF  USERS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (5)  provide  information 
to  the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings:  (6)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVMG,  ACCESSING,  RETAINING,  DISPOSiNG 
OF  RECORDS  M  THE  SYSTEM: 

storage: 

Cases  are  maintained  in  file  folders  at 
work  site. 

retrievability: 
Alphabetical  order  by  name. 

SAFEGUARDS: 

These  cases  are  placed  in  locked 
cabinets  during  non-working  hours.  The 
building  is  guarded  by  imiformed 
security  police. 

RETENTION  AND  DISPOSAL: 

As  satisfaction  is  received,  cases  are 
closed.  Records  are  maintained  per 
Records  Control  Manual  FIS-4  No.  124. 
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lYSTEM  MANAQER(S)  AND  ADDRESS: 

Director,  U.S.  Customs.  National 
finance  Center,  6026  Lakeside 
Joulevard,  Indianapolis,  IN  46268. 

nonncATioN  procedure: 
See  Customs  appendix  A. 

KCORD  ACCESS  PROCEDURES: 
See  Customs  appendix  A. 


MNTESTMO  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  source  of  information  is  obtained 
Tom  individuals,  bankruptcy  courts. 
Customhouse  brokers,  and  sureties. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTBI: 

None. 
rREASURY/CS  .031 
SYSTEM  NAME: 

Bills  Issued  Files — ^Treasury/Customs. 

tVSTEM  location: 

Director,  U.S.  Customs,  National 
Finance  Center,  P.O.  Box  68907. 

bateqories  of  individuals  covered  by  the 
system: 

Individuals  to  whom  bills  have  been 
issued. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Correspondence  received  from  or  sent 
to  individuals  in  relation  to  bills  issued 
by  the  United  States  Customs  Service. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  Ucense,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 


tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (5)  provide  information 
to  the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings;  (6)  provide  information  to 
third  parties  diuing  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POUaES  AND  PRACTICES  FOR  STORINQ. 
RETRIEVMQ.  ACCESSMG,  RETAINING,  DISPOSMQ 
OF  RECORDS  IN  THE  SYSTai: 

storage: 

Individual  alphabetical  file  folders  in 
file  cabinet. 

retrievabiuty: 
Access  by  name  of  individual. 

SAFEGUARDS: 

The  file  cabinet  is  maintained  in  the 
offices  of  the  Director,  National  Finance 
Center.  Diuring  non-working  hours  the 
room/building  in  which  the  file  is 
located  is  locked.  Access  is  limited  to 
authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Correspondence  is  maintained  for  a 
period  of  three  (3)  years  then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  U.S.  Customs,  National 
Finance  Center,  PO.  Box  68907. 
IndianapoUs,  Indiana  46268. 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCBWRES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  information  consists  of  copies  of 
letters  or  memoranda  issued  to  or 
received  firom  individuals.  Records  of 
phone  calls  and  copies  of  documents 
related  to  the  individual's  transaction. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTBI: 

None. 
TREASURY/CS  .032   -    - 
SYSTEM  NAME: 

Biographical  Files  (Headquarters)— 
Treasury/Customs. 


SYSTEM  location: 

PubUc  Information  Division,  U.S. 
Customs  Service  Headquarters,  1300 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20229,  and  the  Customs 
Management  Center  Public  Information 
offices  located  at  the  addresses  fisted  in 
Customs  appendix  A. 

CATEGORIES  OF  MDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

General  biographical  records  are 
maintained  on  all  Customs  employees 
for  news  release  and  pubUc  information 
purposes. 

CATEOORia  OF  RECORDS  IN  THE  SYSTEM: 

General  biographical  information 
including  home  address,  date  and  place 
of  birth,  educational  background,  work 
experience,  honors  and  awards,  hobbies, 
and  other  information. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTBH: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTME  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM,  BtCLUDHIO  CATEGORES  OF  USERS  AND 
TNE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (2)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114. 

POLIOES  AND  PRACTICES  FOR  STORING, 
RETRIEVMG,  ACCESSBIG,  RETAINMG,  OlSPOSaiQ 
OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Information  is  maintained  in  file 
cabinets  in  the  Public  Information 
Division  at  Customs  Headquarters. 

RETREVABUTY: 

File  folders  are  identified  by  the  name 
of  the  person  and  are  filed  in 
alphabetical  order. 

safeguards: 

The  office  in  which  the  records  are 
located  is  locked  during  non-working 
hours  and  the  building  is  guarded  by 
uniformed  guards. 

RETENTION  AND  DISPOSAL: 

Files  are  retained  during  the 
individual's  tenure  as  an  employee  of 
the  Customs  Service,  after  which  the 
files  are  destroyed. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Director,  Public  Information  Division. 
U.S.  Customs  Service  Headquarters. 
1300  Pennsylvania  Avenue,  NW, 
Washington,  DC  20229. 


69770 


Federal  Register /Vol.  63,  No.  242 /Thursday,  December  17,  1998 /Notices 


NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 
See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  individual  involved.  Customs 
personnel  officers  and  co-workers. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

TREASURY/CS  .040 

SYSTEM  NAME: 
Carrier  File — Treasury /Customs. 

SYSTEM  location: 

Located  in  the  Office  of  the  Area  Port 
Director,  Terminal  Island,  San  Pedro, 
CA;  Office  of  the  Port  Director,  San 
Diego,  CA;  Office  of  the  Port  Director, 
Los  Angeles  International  Airport,  Los 
Angeles,  CA;  Office  of  the  Port  Director, 
Terrace  and  International  Streets, 
Nogales,  AZ  85621;  San  Ysidro,  CA; 
Tecate,  CA;  Calexico,  CA;  Andrade,  CA; 
San  Diego  Barge  Office. 

categories  of  individuals  COVERED  BY  THE 
SYSTEM: 

Officers  or  owners,  employees, 
associates  of  Customs  Bonded  Carriers. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  date  of  birth,  social  security 
number,  place  of  birth  and  other 
information  relating  to  Officers, 
Associates,  employees,  etc.,  of  Bonded 
Carriers. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended, 
and  the  Customs  Regulations. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 


the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (5)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POLiaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Manila  folder  in  file  cabinet. 

retrievability: 

Filed  by  name  of  company  or 
individual. 

SAFEGUARDS: 

Building  locked  during  non-working 
hours. 

retention  and  disposal: 

Records  retained  until  obsolete,  then 
destroyed  by  burning. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Customs  Management  Center  Director 
and  Service  Port  Directors,  within  the 
San  Diego  Customs  District;  Area  Port 
Director,  Terminal  Island,  San  Pedro, 
CA;  Area  Port  Director,  Los  Angeles 
International  Airport;  and  Port  Director, 
U.S.  Customhouse,  Nogales,  AZ  85621. 
(See  Customs  appendix  A.) 

NOTIFICATION  PROCEDURE: 
See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 
See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 
See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

Customs  Bonded  Carriers'  employees 
and  correspondence. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
TREASURY/CS  .041 
SYSTEM  NAME: 

Cartmen  or  Lightermen — Treasury/ 
Customs. 


SYSTEM  location: 

Customs  ports  and  Customs 
Management  Centers.  (See  Customs 
appendix  A.) 

categories  of  inoiviouals  covered  by  the 
system: 

Individuals  and  firms  who  have 
applied  for  or  hold  a  license  as  a  bonded 
cartman  or  lighterman  and  individuals 
employed  by  cartman  or  lightermen. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Internal  Customs  Service  memoranda 
and  related  materials  regarding 
applications  for  licenses  and 
identification  cards,  reports  of 
investigations  for  approving  these 
licenses  and  identification  cards  and 
card  files  showing  outstanding 
identification  cards  and  their  location. 
Files  also  include  fingerprint  cards. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  the  information  in 
these  records  may  be  used  to:  (1) 
Disclose  pertinent  information  to 
appropriate  Federal,  State,  local,  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing,  a  statute,  rule, 
regulation,  order,  or  license,  where  the 
disclosing  agency  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
coiu-se  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 
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I^OUOES  AND  PRACTICES  FOR  STORINQ, 
DETRIEVMG,  ACCESSING,  RETAINING,  DISPOSiNG 
OF  RECORDS  IN  THE  SYSTEM: 

9T0RAGE: 

The  information  in  this  system  is 
I  ontained  in  a  metal  file  cabinet  in  the 
<  iffice  maintaining  the  system,  or  on 
I  nagnetic  disc. 

I  etrievability: 

Each  case  file  is  identified  in  a 
1  aanual  alphabetical  card  hie  by  the 
1  lame  of  the  licensed  cartman  or 
fighterman  and  in  the  alphabetical  file 
older  by  the  name  of  the  licensed 
( »rtman  or  lighterman.  Each  employee's 
1  ecord  is  filed  in  a  manual  alphabetical 
( ard  file  cross-referenced  with  company 
!iames. 

I  tAFEGUARDS: 

The  file  is  placed  in  a  metal  file 
I  »binet  at  the  work  site.  At  locations 
vhere  work  is  not  performed  on  a  24- 
lour  basis  the  work  area  is  locked  and 
inly  authorized  persons  are  permitted 
n  the  building. 

ietention  and  disposal: 

Files  are  reviewed  at  least  once  a  year 
it  which  time  canceled  I.D.  cards  may 
ie  removed.  Closed  CF  3078's  may  also 
)e  removed,  but  normally  are  held  for 
ipproximately  three  years  in  case  a  new 
ipplication  is  received  from  the  same 
:x)mpany  or  transferred  to  another 
:ompany  after  a  new  investigation. 

lYSTEM  MANAGER(S)  AND  ADDRESS: 

Area  Port  Directors  and  Customs 
Management  Center  Directors.  (See 
Customs  appendix  A.} 

>K)TIFICATI0N  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

See  "Categories  of  individuals 
covered  by  tiie  system"  above.  The 
system  contains  material  for  which 
sources  may  not  need  to  be  reported. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3),  (d)(1).  (d)(2),  (d)(3).  (d)(4), 
(e)(1),  (e)(4)(G),  (H)  and  (I),  and  (0  of 
the  Privacy  Act  pursuant  to  5  U.S.C. 
552a  (k)(2). 


TREASURY/CS  .042 

SYSTEM  NAME: 

Case  and  Complaint  File 
Customs. 


-Treasury/ 


SYSTEM  LOCATION: 

Office  of  Associate  Chief  Counsel 
(Chicago),  U.S.  Customs  Service,  610  S. 
Canal  St.,  7th  floor,  Chicago,  IL  60607. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Any  individual  initiating  a  coiui  case 
or  against  whom  a  court  case  is  brought; 
any  individual  involved  in  a  personnel 
action,  either  initiating  a  grievance, 
discrimination  complaint,  or  unfair 
labor  practice  complaint  against  the  U.S. 
Customs  Service  or  against  whom  a 
^.disciplinary  or  other  adverse  action  is 
initiated;  claimants  or  potential 
claimants  under  the  Federal  Tort  Claim 
Act;  individuals  involved  in  accidents 
with  U.S.  Customs  Service  employees; 
U.S.  Customs  Service  employees 
involved  in  accidents;  persons  seeking 
relief  from  fines,  penalties  and 
forfeitures  and  restoration  of  proceeds 
from  the  sale  of  seized  and  forfeited 
property;  requesters  under  the  Freedom 
of  Information  Act. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  System  contains  the  individual's 
name,  the  type  of  case,  the  imiform 
filing  guide  number,  the  Associate  Chief 
Coimsel's  office  file  number,  by  whom 
the  matter  was  referred,  the  district 
where  the  action  originated,  if 
applicable. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (2)  provide  information  to 
unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114. 

POLiaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Each  alphabetical  card  is  inserted  in 
a  metal  file  drawer. 

RETRIEVABILrrV: 

Each  card  is  identified  alphabetically 
by  the  individual's  name  described  in 
Category  of  Individual  and  the  filing  is 
alphabetically  used  by  last  name. 

SAFEGUARDS: 

The  metal  filing  drawer  containing 
the  alphabetical  cards  described  above 


is  maintained  within  the  area  assigned 
to  the  Office  of  Associate  Chief  Counsel 
(Chicago),  U.S.  Customs  Service,  610  S. 
Canal  St.,  7th  floor,  Chicago,  IL  60607. 
During  non-vyorking  hours,  the  room  in 
which  the  metal  filing  drawer  is  located 
is  locked  and  access  to  the  building  is 
controlled  at  all  times  by  uniformed 
guards  with  a  check-in  system  for 
employees.  Only  employees  of  the 
Associate  Chief  Counsel's  Office  and 
authorized  building  personnel  have 
keys  to  the  building. 

RETENTION  AND  DISPOSAL: 

These  files  are  retained  until  there  is 
no  longer  space  available  for  them 
within  the  metal  filing  drawer  at  which 
time  the  oldest  cards  for  closed  files  will 
be  transferred  to  the  storage  area  within 
the  confines  of  the  office.  The  storage 
area  is  a  large  area  containing  cardboard 
boxes  and  metal  storage  cabinets,  unable 
to  be  locked. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Associate  Chief  Counsel  (Chicago), 
U.S.  Customs  Service.  610  S.  Canal  St., 
7th  floor,  Chicago,  IL  60607. 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  information  contained  on  these 
cards  originates  with  the  initiation  of 
any  action  by  an  individual  which  is 
channeled  through  the  Assistant  Chief 
Counsel's  Office.  Additional 
information  is  identifying  information 
for  locating  the  particular  case  file 
relating  to  the  court  case,  personnel 
action,  tort  claim,  relief  petition,  or 
request  imder  the  Freedom  of 
Information  Act. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTBI: 

None. 

TREASURY/CS  .043 

SYSTEM  NAME: 

Case  Files  (Associate  Chief  Counsel — 
Gulf  Customs  Management  Center) — 
Treasury/Customs. 

SYSTEM  LOCATION: 

The  system  is  located  at  423  Canal 
Street.  New  Orieans.  LA  70130; 
Associate  Chief  Counsel — Gulf  Customs 
Management  Center,  United  States 
Customs  Service. 
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CATEGORIES  Of  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

(1)  The  first  category  of  individuals  on 
whom  records  are  maintained  in  the 
system  includes  employees  who  have 
filed  adverse  actions,  equal  employment 
opportimity  complaints,  and  grievances 
within  the  Gulf  Region;  employees  who 
have  filed  tort  claims  under  the  Military 
Personnel  and  Civilian  Employees  Act; 
employees  of  the  Associate  Chief 
Counsel's  staff  with  regard  to  travel, 
training,  evaluations,  and  other  related 
persoimel  records;  and  applications  for 
employment  submitted  to  the  Office  of 
the  Associate  Chief  Counsel  by 
prospective  employees.  (2)  The  second 
category  of  individuals  on  whom 
records  are  maintained  in  the  system 
includes  those  individuals  not 
employed  by  the  agency  who  have  filed 
equal  employment  opportunity 
complaints;  tort  claims  imder  the 
Federal  Tort  Claims  Act;  tort  claims 
filed  imder  the  Small  Claims  Act; 
individuals  who  have  outstanding 
Customs  bills  submitted  for  collection; 
individuals,  corporations,  partnerships, 
and  proprietorships  who  have  filed 
supplemental  petitions  on  fines, 
penalties,  and  forfeitures  within  the 
Gulf  Region;  files  relating  to 
individuals,  corporations,  partnerships, 
and  proprietorships  upon  whom 
criminal  case  reports  are  prepared 
pending  Utigation  and  prosecution  for 
violation  of  19  U.S.C.  1305, 18  U.S.C. 
542, 18  U.S.C.  545, 18  U.S.C.  549,  18 
U.S.C.  1001, 18  U.S.C.  496,  and  18 
U.S.C.  371;  on  individuals, 
corporations,  partnerships,  and 
proprietorships  who  have  filed 
supplemental  petitions  submitted  in 
civil  and  technical  violations  for  19 
U.S.C.  1592, 19  U.S.C.  1453.  19  U.S.C. 
1448, 19  U.S.C.  1584.  irregular 
deliveries,  shortages  and  overages;  and 
miscellaneous  civil  and  technical 
violations. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

The  categories  of  records  maintained 
in  the  system  are  personnel  actions;  tort 
claims;  collection  efforts;  supplemental 
petitions  for  fines,  penalties,  and 
forfeitures  cases  in  the  Gulf  Region; 
criminal  case  reports  for  pending 
litigation  and  prosecution  of  cases  in  the 
Gulf  Region;  supplemental  petitions  for 
civil  and  technical  violations  committed 
within  the  Gulf  Region;  and 
employment  appUcations  for  positions 
in  the  Office  of  the  Associate  Chief 
Counsel,  Gulf  Region. 

AUTHORITY  RM  MAMTEHANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 


ROUTINE  USES  OF  RECORDS  MAINTAMED  IN  THE 
SYSTEM.  MCLUDINQ  CATEGORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  Bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  coiut,  magistrate,  or  administrative 
tribimal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (5)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVMG,  ACCESSMG,  RETAINMG,  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  records  are  currently  maintained 
in  alphabetical  file  folders  which  are 
filed  in  two  steel  filing  cabinets  in  the 
Office  of  the  Assistant  Chief  Counsel 
(New  Orleans),  and  they  are  maintained 
under  lock  and  key  outside  the  ordinary 
business  hoius. 

RETRIEVABIUTY: 

Records  maintained  by  the  Office  of 
the  Assistant  Chief  Counsel  (New 
Orleans),  are  retrievable  by  identifying 
the  character  of  the  record  (i.e.,  adverse 
action,  grievance,  tort  claim,  criminal 
case),  then  by  comparable  statute  or 
regulation,  and  then  alphabetically  by 
name  and  identifier.  In  addition,  each 
case  file  is  similarly  identified  on  the 
alphabetical  file  folder  within  the  steel 
filing  cabinet. 


SAFEGUARDS: 

The  steel  filing  cabinets  described 
above  are  maintained  within  the  area 
assigned  to  the  Office  of  the  Assistant 
Chief  Counsel  (New  Orleans),  423  Canal 
Street;  New  Orleans,  LA  70130.  During 
non-working  hours  the  room  in  which 
the  locked  steel  cabinets  are  located  is 
locked,  and  access  to  the  building  is 
controlled  at  all  times  by  imiformed 
guards.  The  policies  and  practices  of  the 
Office  of  the  Assistant  Chief  Counsel 
regarding  access  controls  are  that  only 
members  of  the  staff  of  the  Office  of  the 
Assistant  Chief  Counsel  have  access  to 
the  records  maintained  by  the  office. 

RETENTION  AND  DISPOSAL: 

Individual  records  are  placed  into  a 
file  of  closed  cases  by  category  as  stated 
above,  and  within  each  category  by 
name.  The  oldest  closed  cases  are 
forwarded  to  the  Federal  Records  Center 
.in  accordance  with  the  Treasury 
Records  Control  Manual. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  agency  official  responsible  for  the 
system  of  records  maintained  by  the 
Office  of  the  Assistant  Chief  Counsel  is 
the  Assistant  Chief  Counsel  (New 
Orleans),  423  Canal  Street,  New 
Orleans,  LA  70130. 

NOTIFICATION  PROCEDURE: 

See  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  categories  of  sources  of  records  in 
this  system  are  the  individual  himself 
and  files  compiled  by  the  United  States 
Customs  Service  by  using  employers, 
other  government  agency  resources, 
financial  institutions,  educational 
institutions  attended,  and  previous 
employers.  Additional  information  in 
these  files  is  also  derived  fi-om  reports 
of  investigation  regarding  the 
enforcement  of  civil  or  criminal  statutes, 
administrative  proceedings  regarding 
disciplinary  action  taken  against 
Customs  Service  employees,  equal 
opportunity  complaints,  investigations 
of  tort  cliiims,  the  processing  of 
interoffice  memoranda  information 
requested  under  the  Freedom  of 
Information  Act,  and  the  investigation 
regarding  the  collection  of  debts  due  the 
Government. 

EXEMPTIONS  CLAIMED  FOR  THJE  SYSTEM: 

This  system  is  exempt  irom  5  U.S.C. 
552a  (c)(3).  (d)(1),  (d)(2),  (d)(3),  (d)(4), 
(e)(1),  (e)(4)(G),  (H)  and  (I),  and  (f)  of  the 
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SJ^rivacy  Act  pursuant  to  5  U.S.C. 
52a(k)(2). 
REASURY/CS  .044 

i  YSTEM  name: 

Certificates  of  Clearance — ^Treasury/ 
(Customs. 


j  ;YSTEM  location: 

North  Atlantic  Customs  Management 
I  ]enter.  10  Causeway  Street,  Boston,  MA 
12222. 

I SATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
IVSTEM: 

All  employees  of  the  North  Atlantic 
legion,  Boston,  MA,  who  have 
lansferred,  retired  or  resigned. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Dociunented  detailed  information  on 
m  "in-house"  prepared  form  indicating 
that  the  employee  has  retiuned  all 
Sovemment  property  in  his/her 
lersonal  possession  and  that  the 
jmployee  has  cleared  all  debts  owing  to 
Customs  such  as  unearned  uniform 
allowances  and  travel  advances. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

KNfTME  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM,  MCLUOINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (2)  provide  information 
to  xmions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978.  5 
U.S.C.  7111  and  7114. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVMG,  ACCESSMG,  RETAINING,  DISPOSINQ 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Data  is  stored  in  file  folders  by  Port 
and  name  of  employee  in  a  metal  file 
cabinet  in  the  work  area  of  the  Payment 
Section. 

RETRIEVAblUTY: 

The  file  is  retrievable  by  Port  and 
name  of  employee. 

SAFEGUARDS: 

The  file  is  located  within  an  office 
that  is  locked  during  non-working 
hours.  The  building  is  guarded  by 
uniformed  security  police  and  only 
authorized  persons  are  permitted  entry 
to  the  building. 

RETENTION  AND  DISPOSAL: 

The  files  are  kept  for  10  years  and 
then  destroyed. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  North  Atlantic  Customs 
Management  Center,  10  Causeway 
Street.  Boston,  MA  02222. 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  information  contained  in  the 
system  originates  at  the  District  where 
the  individual  is  employed. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 


unlocked  drawer  within  a  metal 
container. 

retrievabhjty: 

Each  case  file  is  identified 
numerically  in  the  file  folder  within  the 
metal  container  by  the  name  of  the 
person  who  has  filed  or  may  file  a 
claim. 

safeguards: 

The  metal  container  described  above 
is  maintained  within  the  area  assigned 
to  the  Office  of  the  Associate  Chief 
Counsel  within  the  New  Federal 
Building.  During  non-working  hours  the 
room  in  which  the  metal  container  is 
located  is  locked,  and  access  to  the 
building  is  controlled  at  all  times  by 
uniformed  guards. 


TREASURY/CS  .045 

system  name: 
Claims  Act  File-Treasury/Customs. 

SYSTEM  location: 

Office  of  the  Associate  Chief  Counsel 
(Los  Angeles).  U.S.  Customs  Service. 
One  World  Trade  Center,  Suite  741,  P.O. 
Box  32709.  Long  Beach.  CA  90832. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 

system: 

Current  or  former  Customs  employees 
who  have  filed,  or  may  file  claims  under 
the  Military  Personnel  and  CiviHan 
Employees'  Claim  Act  of  1964  for 
damage  to  or  loss  of  personal  property 
incident  to  their  service. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Documents  relating  to  the 
administrative  handling  of  the  claim 
and  documents  submitted  by  the 
claimant  in  support  of  the  claim. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTBI: 

31  U.S.C.  240-243;  31  CFR  part  4; 
Treasury  Department  Administrative 
Circular  No.  131.  August  19,  1965. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (2)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978.  5 
U.S.C.  7111  and  7114. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Each  case  file  is  inserted  niunerically 
.  in  a  file  folder  which  is  filed  in  an 


RETENTION  AND  DISPOSAL: 

These  files  are  retained  indefinitely  or 
until  there  is  no  longer  any  space 
available  for  them  within  the  metal 
container,  at  which  time  the  oldest 
closed  files  are  transferred  to  the 
Federal  Records  Center. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Associate  Chief  Counsel  (Los 
Angeles).  U.S.  Customs  Service.  One 
World  Trade  Center,  Suite  741.  P.O.  Box 
32709,  Long  Beach,  CA  90832. 

NOTIFICATION  PROCBHJRE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  information  contained  in  these 
files  originates  with  a  Treasury 
Department  Form  No.  3079,  CiviUan 
Employee  Claim  For  Loss  or  Damage  to 
Personal  Property,  which  is  completed 
and  filed  with  the  Customs  Service  by 
the  claimant.  Additional  information 
contained  in  these  files  may  be 
separately  provided  by  the  claimant  or 
by  the  claimant's  supervisor.  Where  a 
claim  is  not  filed,  the  information  is 
limited  to  the  investigative  reports  of 
damage  to  or  loss  of  personal  property 
of  a  Customs  employee. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
TREASURY/CS  .046 
SYSTEM  NAME: 

Claims  Case  File-Treasury/Custoras. 

SYSTEM  location: 

Assistant  Chief  Counse'  (Boston),  10 
Causeway  Street,  Boston,  MA  02222; 
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Office  of  the  Assistant  Chief  Counsel 
(San  Francisco),  555  Battery  Street,  San 
Francisco.  CA  94111;  Office  of  the 
Associate  Chief  Counsel  (Houston),  U.S. 
Customs  Service,  2323  South  Shepard 
St.,  Suite  1246,  Houston,  TX  77019. 

CATEGOmES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTBH: 

Parties  who  have  filed  claims  for 
damage  or  injury  against  the 
Government,  or  against  whom  the 
Govenunent  has  a  claim  for  damage  or 
injury  in  matters  which  affect  or  involve 
the  U.S.  Customs  Service;  private 
individuals  or  Government  employees 
who  are  involved  in  the  incident  which 
gave  rise  to  the  claim. 

CATEQOfUES  OF  RECORDS  IN  THE  SYSTEM: 

Reports  relative  to  the  circimistances 
of  the  claim  (including  accident  reports 
provided  by  Customs  personnel,  agents' 
investigative  reports,  correspondence 
between  Customs  and  the  claimant  or 
his  representative);  reports  relative  to  an 
individual's  ability  to  pay  a  claim  for 
damages. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

28  U.S.C.  2672  et  seq.;  28  CFR  part  14; 
31  CFR  part  3;  5  U.S.C.  301; 
Reorganization  Plan  No.  1  of  1950; 
Treasiuy  Etepartment  Order  No.  165, 
Revised,  as  amended. 

ROUTME  USES  OF  RECORDS  MAMTAINEO  IN  THE 
SYSTEM,  VMXUDINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
coiu^e  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings:  (4)  provide 
information  to  the  news  media  in 


accordance  with  guidelines  contained  in  .  TREASURY/CS  .050 

28  CFR  50.2  which  relate  to  an  agency's 

functions  relating  to  civil  and  criminal 

proceedings;  (5)  provide  information  to 

third  parties  during  the  course  of  an 

investigation  to  the  extent  necessary  to 

obtain  information  pertinent  to  the 

investigation. 


SYSTEM  NAME: 

Community  Leader  Survey-Treasury/ 
Customs. 


POUaES  AND  PRACTICES  FOR  STORING, 
RETRiEVMG,  ACCESSMQ,  RETAINING,  DISPOSING 
OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  maintained  in  file  folders. 

RETRIEVABUny: 

Records  indexed  by  name  of 
individual  making  a  claim  or  against 
whom  a  claim  is  made,  cross-referenced 
file  with  name  of  Government 
employee,  if  any,  involved. 

SAFEGUARDS: 

Open  case  files  maintained  in  file 
cabinets  with  access  by  Assistant  Chief 
Counsel  and  his  staff  only;  closed  case 
files  maintained  in  locked  cabinet  with 
keys  retained  by  Assistant  Chief 
Counsel  and  staff  only. 

RETENTION  AND  DISPOSAL: 

Retained  until  there  is  no  longer  any 
space  available  within  metal  cabinets,  at 
which  time  the  oldest  files  are 
transferred  to  the  Federal  Records 
Center. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Chief  Counsel  (Boston),  10 
Causeway  Street,  Boston,  MA  02222; 
Office  of  the  Assistant  Chief  Counsel 
(San  Francisco),  555  Battery  Street,  San 
Francisco,  CA  94111;  Office  of  the 
Associate  Chief  Counsel  (Houston),  U.S. 
Customs  Service,  2323  South  Shepard 
St.,  Suite  1246,  Houston,  TX  77019. 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTVUQ  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  information  contained  in  these 
files  is  received  from  U.S.  Customs 
employees,  reports  of  investigation, 
credit  checks,  private  individuals 
involved  in  the  claims,  other 
Government  agencies  and  other 
individuals  with  pertinent  information. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3).  (d)(1),  (d)(2),  (d)(3),  {d)(4), 
(e)(1),  (e)(4)(G),  (H)  and  (I),  and  (f)  of  the 
Privacy  Act  piusuant  to  5  U.S.C.  552a 
(k)(2). 


SYSTEM  LOCATION: 

Equal  Employment  Opportunity 
Officer.  U.S.  Customs  Service.  East 
Texas  Customs  Management  Center. 
2323  South  Shepard  St..  Suite  1200. 
Houston.  TX  77019. 

CATEGORIES  OF  MOIVIDUALS  COVERED  BY  THE 
SYSTEM: 

The  names,  titles,  and  organization  of 
persons  who  may  be  construed  to  be 
occupying  a  community  leadership  role 
and  who  may  be  in  a  position  to  furnish 
information  or  have  some  influence  in 
regard  to  the  equal  employment 
opportunity  program  area. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

These  records  consist  of  a  card  index 
of  the  names,  titles,  and  organization  of 
community  leaders. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (2)  provide  information 
to  unions  recognised  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978, 5 
U.S.C.  7111  and  7114. 

POLICIES  AND  PRACTICES  FOR  STORINQ, 
RETRIEVMG,  ACCESSMG,  RETAMINO,  DISPOSINQ 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

An  alphabetical  card  listing  filed  in  a 
metal  file  cabinet. 

retrievability: 
Listed  and  filed  alphabetically. 

SAFEGUARDS: 

The  metal  file  cabinet  described  above 
is  maintained  within  the  area  assigned 
to  the  Equal  Employment  Opportunity 
Officer.  During  non-working  hours  this 
office  area  is  locked  and  access  to  the 
building  is  controlled  at  all  times  by 
uniformed  guards. 

RETENTION  AND  DISPOSAL: 

To  be  useful,  this  information  file 
must  be  kept  current.  Non-current  files 
will  be  destroyed  locally. 
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SYSTEM  MANAGER(S)  AND  ADDRESS: 

I  Equal  Employment  Opportunity 
Officer,  U.S.  Customs  Service,  East 
Texas  Customs  Management  Center, 
2323  South  Shepard  St.,  Suite  1200, 
Houston,  TX  77019. 

4oTIFICATK)N  PROCEDURE: 

See  Customs  appendix  A. 

4iCORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

tolTESTINO  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

I  lECORD  SOURCE  CATEGORIES: 

The  information  included  in  these 
lies  is  developed  from  local  agencies 
city,  coimty,  state,  and  Federal)  and 
rom  local  civic  organizations. 

I  XEMPTIONS  CLAIMED  FOR  THE  SYSTEM! 

None. 
'REA8URY/CS  .053 
nrSTEMNAME: 

Confidential  Source  Identihcation 
'lie — ^Treasiuy/Customs. 

tYSTEM  location: 

Components  of  this  system  are  located 
n  the  Office  of  Investigations,  U.S. 
[Customs  Service  Headquarters,  and  the 
Dffice  of  Internal  Affairs,  U.S.  Customs 

Service  Headquarters,  1300 

Peimsylvania  Avenue,  NW., 
Washington,  DC  20229. 

sategories  of  individuals  covered  by  the 
system: 

Individuals  (sources)  supplying 
sonfidential  information  to  the  U.S. 
Customs  Service,  Office  of 
Investigations  and  Office  of  Internal 
Affairs. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  some  or  all  of 
the  following  information:  Name  (actual 
or  assumed),  source  (identifying) 
number,  date  number  assigned,  address, 
citizenship,  occupational  information, 
date  and  place  of  birth,  physical 
description,  photograph,  miscellaneous 
identifying  number  such  as  social 
security  number,  driver's  license 
number,  FBI  number,  passport  number. 
Customs  Form  4621  documenting 
information  received  from  confidential 
source,  amount  and  date  of  monetary 
payment  made  to  source  for  information 
supplied,  criminal  record,  copy  of 
driver's  license,  and  copy  of  alien 
registration  card. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended;  19 
U.S.C.  1619;  and  18  U.S.C.  Chapter  27. 


ROUTME  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosures  are  not  made  outside  the 
Department. 

POLICIES  AND  PRACTICES  FOR  8TORMG, 
RETRIEVING,  ACCESSVtG,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  kept  in  locked  cabinets. 
Access  during  working  hours  is  limited 
to  authorized  personnel. 

RETRIEVABILTTY: 

Office  of  Investigations  and  Office  of 
Internal  Affairs — ^The  name  of  each 
source  is  filed  in  both  alphabetical  order 
and  by  location  of  the  submitting  office. 

SAFEGUARDS: 

In  addition  to  being  stored  in  secure 
metal  cabinets  with  government 
approved  locks,  the  files  are  located  in 
closely  watched  rooms  of  the  Office  of 
Investigations  and  the  Office  of  Internal 
Affairs.  Personnel  maintaining  the  files 
are  selected  for  their  reliability,  among 
other  qualities,  and  afforded  access  only 
after  having  been  cleared  by  a  full  field 
investigation.  During  non-working 
hours  Uie  rooms  in  which  the  records 
are  located  are  locked  and  access  to  the 
building  is  controlled  by  uniformed 
security  guards. 

RETENTION  AND  DISPOSAL: 

The  Office  of  Investigations  destroys  a 
file  when  it  no  longer  has  any  utility  by 
either  shredding  or  burning;  the  Office 
of  Internal  Affairs  reviews  files  annually 
for  relevance  and  necessity,  and  when  a 
file  no  longer  has  any  utiUty,  it  is 
destroyed  either  by  shredding  or 
burning. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Commissioner,  Office  of 
Investigations,  U.S.  Customs  Service 
Headquarters,  1300  Pennsylvania 
Avenue.  NW.,  Washington,  DC  20229, 
for  those  components  of  the  system 
maintained  by  the  Office  of 
Investigations;  Director.  Office  of 
Internal  Affairs.  (Integrity  Management). 
U.S.  Customs  Service  Headquarters. 
1300  Pennsylvania  Avenue.  NW.. 
Washington,  DC  20229,  and  for  those 
components  of  the  system  maintained 
by  the  Office  of  Internal  Affairs. 

NOTIFICATION  PROCEDURE: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual.  (See  5  U.S.C. 
552a  (e)(4)(G)  and  (0(1)0 


RECORD  ACCESS  PROCEDURES: 

This  system  of  records  may  not  be 
accessed  under  the  Privacy  Act  for  the 
purpose  of  inspection. 

CONTESTING  RECORD  PROCEDURES: 

Since  this  system  of  records  may  not 
be  accessed  for  purposes  of  determining 
if  the  system  contains  a  record 
pertaining  to  a  particular  individual  and 
those  records,  if  any.  cannot  be 
inspected,  the  system  may  not  be 
accessed  under  the  Privacy  Act  for  the 
purpose  of  contesting  the  content  of  the 
record. 

RECORD  SOURCE  CATEGORIES: 

This  system  contains  investigatory 
material  compiled  for  law  enforcement 
purposes  whose  sources  need  not  be 
reported. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTBI: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3).  (c)(4),  (d)(1).  (d)(2),  (d)(3), 
(d)(4),  (e)(1).  (e)(2).  (e)(3).  (e)(4)  (G).  (H) 
and  (I).  (5)  and  (8).  (f)  and  (g)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
(j)(2)  and  (k)(2). 

TREASURY/CS  .054 

SYSTEM  NAME: 

Confidential  Statements  of 
Employment  and  Financial  Interests- 
Treasury/Customs. 

SYSTEM  location: 

Located  in  each  Assistant 
Commissioner  Office,  Headquarters,  and 
Customs  Management  Centers. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Covered  individuals  to  be  determined 
by  agency,  in  accordance  with  5  CFR 
part  2634. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Form  OGE-450  Executive  Branch 
Confidential  Financial  Disclosure 
Report. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165.  Revised,  as  amended. 

ROUTME  USES  OF  RECORDS  MABITAMED  M  THE 
SYSTEM,  MCLUDMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal.  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 


regulation:  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  coimsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  coimection  with 
criminal  law  proceedings;  (4)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POUOES  AND  PRACTICES  FOR  STOflMG, 
RETRCVmC,  ACCE8SMQ,  RETAMMQ.  OlSPOSMQ 

of  records  m  the  system: 
storaqe: 

Records  are  maintained  in  file  folders. 
retrcvabuty: 

Records  are  indexed  by  name. 

safeguards: 
Records  are  maintained  in  locked 


safe. 

RETBinON  AND  disposal: 

Maintained  for  6  years  for  any 
covered  position.  Records  are  destroyed 
two  (2)  years  after  the  employee  leaves 
the  position,  or  two  (2)  years  after 
leaving  the  agency,  whichever  is  earlier. 

SYSTEM  MANAGERS  AND  ADDRESS: 

Assistant  Commissioner  (Internal 
Affairs)  and  Directors,  Customs 
Management  Centers. 

NOmCATION  PROCEDURE: 

Write  to  systems  manager. 

RKORO  ACCESS  PROCEDURES: 

Write  to  systems  manager. 

CONTESTMG  RECORD  PROCEDURES: 

Write  to  systems  manager. 

RECORD  SOURCE  CATEGORIES: 

Individuals  required  to  submit  Form 
C)GE-450. 

EXBfVnONS  CLAMED  FOR  THE  SYSTEM: 

None. 
TREASURY/CS  .066 
SYSTEM  name: 

Congressional  and  Public 
Correspondence  File — ^Treasury/ 
Customs. 


SYSTEM  LOCATION: 

Office  of  Field  Operations 
(Administrative  Staff),  U.S.  Customs 
Service,  1300  Pennsylvania  Avenue, 
NW,  Washington,  DC  20229. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Those  persons  sending  letters  of 
inquiry  or  complaint  concerning 
Customs  activities  and  procedures. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Incoming  correspondence,  the 
agency's  reply,  and  related  materials. 

AUTHORffY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasiuy  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTME  US8  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCLUDMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (2)  provide  information 
to  imions  recognized  as  exclusive 
biirgaining  representatives  imder  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C  7111  and  7114. 

POUOES  AND  PRACTICES  FOR  STORMQ, 
RETRIEVMG,  ACCESSMG.  RETAMNQ,  DttPOSMQ 
OF  RECORDS  M  THE  SYSTEM: 

STORAQE: 

Correspondence  records  are 
maintained  in  file  folders  and  on  a 
computer  system. 

RETRCVABUTY: 

CorrespcNidence  records  are  identified 
by  the  name  of  the  person  making 
inquiry  or  complaint.  They  are 
retrievable  by  name. 

safeguards:  " 

Access  to  the  records  is  granted  only 
to  authorized  Customs  personnel. 
Diuring  ncm-working  hours  the  room  in 
which  the  records  are  located  is  locked 
and  access  to  the  building  is  controlled 
by  uniformed  security  police. 

RETENnON  AND  DISPOSAL: 

The  |«cords  are  maintained  fitjm  two 
to  five  years  and  then  destroyed  or 
retired  to  the  Federal  Records  Center  as 
appropriate. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Workforce  Effectiveness  and 
Development  Staff,  U.S.  Customs 
Service,  1300  Pennsylvania  Avenue, 
NW,  Washington,  DC  20229. 

NOmCATKM  PROCEDURE: 

See  Customs  appendix  A. 


RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

Correspondence  and  related  records 
and  materials. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
TREASURY/CS  .067 
SYSTEM  NAME: 

Container  Station  Operator  Files — 
Treasury/Customs. 

SYSTEM  LOCATION: 

Office  of  Process  Owner,  Passenger 
Operations  Div.,  Office  of  Field 
Operations.,  U.S.  Customs,  1300 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20229;  Director,  Mid-America 
Customs  Management  Center,  Chicago, 
IL  (see  Customs  appendix  A). 

CATEGORIES  OF  MOIVIOUALS  COVERED  BY  THE 

system: 

Present  and  past  container  station 
operators  and  employees  that  require  an 
investigation  and  related  information. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Report  of  investigations,  application 
and  approval  or  denial  of  bond  to  act  as 
container  station  operator  and  other 
Customs  Service  memoranda.  Names, 
addresses,  social  security  numbers,  and 
dates  and  places  of  birth  of  persons 
employed. 

AUTHORITY  FOR  MAMTEMANCC  OF  THE  SYSTEM: 

5  U.S.C  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended; 
Customs  Regulations,  Part  19. 

ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCLUDMQ  CATEQORKS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
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( ilearance,  license,  contract,  grant,  or 
( ither  benefit;  (3)  disclose  information  to 
i  1  court,  magistrate,  or  administrative 
ribimal  in  the  course  of  presenting 
I  svidence.  including  disclosures  to 
I  >pposing  counsel  or  witnesses  in  the 
I  :ourse  of  civil  discovery,  litigation,  or 
«ttlement  negotiations,  in  response  to  a 
iubpoena,  or  in  connection  with 
Timinal  law  proceedings;  (4)  provide 
nformation  to  the  news  media  in 
iccordance  with  guidelines  contained  in 
J8  CFR  50.2  which  relate  to  an  agency's 
unctions  relating  to  civil  and  criminal 
iroceedings;  (5)  provide  information  to 
hird  parties  during  the  course  of  an 
nvestigation  to  the  extent  necessary  to 
)btain  information  pertinent  to  the 
nvestigation. 

•OUaES  AND  PRACTICES  FOR  STORING, 
KETRIEVMG,  ACCESSINQ,  RETAINING,  DISPOSING 
9F  RECORDS  IN  THE  SYSTEM: 

storage: 

Records  are  maintained  in  file  folders 
and  stored  in  file  cabinets  in  each  Port 
Director's  office  within  the  Mid- 
America  Customs  Management  Center, 
Chicago,  IL. 

retrievabiuty: 

Each  file  is  identified  by  the  name  of 
the  container  station  operator. 

SAFEGUARDS: 

The  file  cabinets  are  maintained 
within  the  area  assigned  to  the  Port 
Director.  Diu-ing  non-working  hours,  the 
room  and/or  building  in  which  the  file 
cabinet  is  located  is  locked. 

retention  and  disposal: 

These  files  are  disposed  of  in 
accordance  with  the  Treasury  Records 
Control  Manual.  Employee  name  data 
retained  for  period  of  employment  with 
container  station  operator. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Process  Owner,  Office  of  Field 
Operations,  U.S.  Customs,  1300 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20229;  Director,  each  Port  within  the 
Mid- America  Customs  Management 
Center,  Chicago,  IL.  (See  Customs 
appendix  A.) 

notification  procedure: 
See  Customs  appendix  A. 

record  ACCESS  procedures: 
See  Customs  appendix  A. 

contesting  record  procedures: 
See  Access.  Customs  appendix  A. 

record  source  categories: 

The  information  in  this  file  originates 
fi'om  the  individual  applicant  for 
container  station  operator  bond,  from 


reports  of  investigation  and  other 
Customs  memoranda. 

exemptions  claimed  for  the  systbii: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3),  (d)(1).  (d)(2).  (dM3).  (d)(4). 
(e)(1),  (e)(4)(G).  (H)  and  (I),  and  (f)  of  thfe 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
(k)(2). 

TREASURY/CS  .058 

SYSTEM  NAME: 

Cooperating  Individual  Files — 
Treasury/Customs. 

SYSTEM  location: 

These  files  are  located  in  field  and 
local  Customs  Office  of  Investigations 
Offices  within  the  United  States.  (See 
Customs'  appendix  A.) 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  providing  confidential 
information  to  the  U.S.  Customs  Service 
Office  of  Investigations. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

These  records  include:  assumed 
names;  actual  names;  code  numbers; 
addresses;  telephone  numbers;  physical 
descriptions;  miscellaneous  identifying 
niunbers  such  as  social  security 
numbers,  driver's  license  number,  etc.. 
date  individual's  record  was 
established;  amount  and  date  of  reward 
paid  for  information  supplied. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosures  are  not  made  outside  the 
Department. 

POLIOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  DISPOStNG 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

All  files  and  indices  relating  to 
cooperating  individuals  are  stored  in 
metal  file  cabinets  secured  with 
combination  locks  in  a  government 
secured  building. 

RETRIEVABIUTY: 

The  name  of  each  cooperating 
individual  is  filed  in  alphabetical  order 
by  assumed  name  and  by  actual  name. 
The  indices  are  maintained  in  the  same 
alphabetical  order  and  are  also  cross- 
referenced  by  the  Office  of 
Investigations  alphanumeric  code 
number.  All  other  identifying  data  is 
used  for  verification  of  identity  rather 
than  method  of  retrieval. 


safeguards: 

In  addition  to  being  stored  in  secure 
metal  cabinets  with  government 
approved  locks,  the  metal  files  are  kept 
locked  when  not  in  use  and  located  in 
a  closely  watched  room  of  the  Office  of 
Investigations.  Personnel  maintaining 
the  files  are  selected  for  their  reliability 
among  other  qualities,  and  they  are 
afforded  access  only  after  having  been 
cleared  by  a  full  field  investigation.  The 
files  are  given  the  same  treatment  as 
material  classified  as  Secret.  Diuing 
duty  hours.  Office  of  Investigations 
personnel  maintain  visual  control  and 
during  off-duty  hours  the  area 
containing  the  files  is  locked. 

RETENTION  AND  disposal: 

Retention  periods  have  been 
established  for  records  contained  in  the 
file  in  accordance  with  the  Treasury 
Records  Control  Manual.  When  a  file  no 
longer  has  any  utility,  it  is  destroyed 
either  by  shredding  or  burning. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  Assistant  Commissioner 
(Investigations);  the  Special  Agent  in 
Charge  in  regional  SAC  Offices;  and  the 
Resident  Agent  in  Charge  in  sub-offices 
of  the  Special  Agent  in  Charge.  (See 
Customs  appendix  A.) 

NOTIFICATION  PROCEDURE: 
See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 
See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

See  "Categories  of  individuals 
covered  by  the  system"  above.  The 
system  contains  material  for  which 
sources  may  not  need  to  be  reported. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3),  (d)(1),  (d)(2),  (d)(3),  (d)(4), 
(e)(1),  (e)(4)(G),  (H)  and  (I),  and  (f)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
(k)(2). 

TREASURY/CS  .061 

SYSTEM  NAME: 

Court  Case  File — Treasury/Customs. 

SYSTEM  LOCATION: 

Office  of  the  Associate  Chief  Counsel, 
One  World  Trade  Center,  Suite  741.  P.O. 
Box  32709,  Los  Angeles,  CA  90832; 
Office  of  the  Assistant  Chief  Counsel, 
555  Battery  Street.  San  Francisco.  CA 
94111;  Office  of  the  Associate  Chief 
Counsel,  Mid- America  Customs 
Management  Center,  55  "£.  Monroe 
Street,  Room  1417,  Chicago.  IL  60603; 


69778 


Federal  Register /Vol.  63,  No.  242 /Thursday,  December  17.  1998 /Notices 


Office  of  the  Assistant  Chief  Counsel, 
1000  Second  Avenue.  Suite  2200, 
Seattle,  Washington  98104. 

CATEGORIES  OF  MOIVnUALS  COVERED  BY  THE 

system: 

Persons  who  are  parties  in  Utigation 
with  the  United  States  Government  or 
subunits  or  employees  or  officers 
thereof,  in  matters  which  affect  or 
involve  the  United  States  Customs 
Service. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTBi: 
Court  documents  with  exhibits, 
reports  of  investigations,  internal 
Customs  Service  memoranda 
summarizing  or  relating  to  the  matter  in 
controversy  and  other  background 
information  relating  to  the  subject 
matter  or  origin  of  the  litigation. 

AUTHORTTY  FOR  MAVfTENANCE  OF  THE  SYSTEM: 

28  U.S.C.  2676. 19  U.S.C.  1603,  5 
U.S.C.  301;  E.O.  6166;  Treasury 
Department  Order  No.  165,  Revised,  as 
amended. 

ROUTME  USES  OF  RECORDS  MAINTAINEO  IN  THE 
SYSTEM,  MCLUDIN6  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance.  Ucense,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (5)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETREVMG,  ACCESSV4G,  RETAINING,  DiSPOSMQ 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Each  case  file  is  inserted  in  a 
numerical  file  folder  which  is  filed  in  an 
unlocked  drawer  within  a  metal 
container. 

RETRIEVABILITY: 

Each  case  file  is  identified  by  the 
name  of  the  person  against  whom  the 
Government  has  initiated  the  litigation, 
or  by  the  name  of  the  person  who 
initiated  the  litigation  against  the 
Government. 

SAFEGUARDS: 

The  metal  container  described  above 
is  maintained  within  the  area  assigned 
to  the  Office  of  the  Associate  Chief 
Coimsel.  During  non-working  hours  the 
room  in  which  the  metal  container  is 
located  is  locked,  and  access  to  the 
building  is  controlled  at  all  times  by 
uniformed  guards. 

RETENTION  AND  DISPOSAL: 

These  files  are  retained  until  there  is 
no  longer  any  space  available  for  them 
within  the  metal  container,  at  which 
time  the  oldest  closed  files  are 
transferred  to  the  Federal  Records 
Center. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Associate  Chief  Counsel,  One  World 
Trade  Center,  Suite  741,  P.O.  Box 
32709,  Los  Angeles,  CA  90832; 
Assistant  Chief  Counsel,  555  Battery 
Street,  San  Francisco,  CA  94111; 
Associate  Chief  Counsel,  Mid-America 
Customs  Management  Center.  55  E. 
Monroe  Street.  Room  1417.  Chicago.  IL 
60603;  Office  of  the  Assistant  Chief 
Counsel.  U.S.  Customs  Service.  1000 
Second  Avenue.  Suite  2200,  Seattle, 
Washington  98104. 

NOTIEICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTMG  RECORD  PROCEDURES: 

See  Access.  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  information  contained  in  these 
files  originates  with  a  request  by  the 
Port  Director  to  the  appropriate  United 
States  Attorney  that  he  institutes 
suitable  judicial  action  to  enforce  the 
forfeiture  of  merchandise  and  vehicles, 
or  the  value  thereof,  which  had  been 
imported  or  used  in  violation  of  the 
Customs  laws,  and  upon  which  final 
administrative  action  has  taken  place. 
Information  in  this  file  also  originates 


with  the  filing  of  a  complaint  by  a 
private  person  against  the  Government, 
and  by  the  filing  of  a  complaint  by  the 
Government  against  private  persons  or 
former  employees  to  enforce  the 
collection  of  debts  due  the  Government. 
Information  in  the  files  is  also  derived 
fitjm  reports  of  investigation  regarding 
the  enforcement  of  civil  or  criminal 
statutes  and  denial  of  tort  claims. 


EXEMPTIONS  CUIMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3),  (d)(1),  (d)(2),  (d)(3),  (d)(4). 
(e)(1),  (e)(4)(G),  (H)  and  (I),  and  (f)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
(k)(2). 

TREASURY/CS  .064 
SYSTEM  NAME: 

Credit  Card  File — ^Treasury /Customs. 

SYSTBI  LOCATION: 

National  Logistics  Center,  U.S. 
Customs  Service,  Fleet  and  Property 
Management  Section,  6026  Lakeside 
Blvd.,  Indianapohs.  IN  46278. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Headquarters  Customs  Service 
employees  to  whom  national  gasoline 
credit  cards  have  been  issued. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Credit  card  numbers,  names,  and 
signatures  of  employees  to  whom  credit 
cards  have  been  issued,  and  the  date  of 
issuance. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTME  USES  OF  RECORDS  MAINfAINED  IN  THE 
SYSTEM,  MCLUDMG  CATEGORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (2)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978.  5 
U.S.C.  71 11  and  7114. 

POLICIES  AND  PRACTICES  FOR  STORMG, 
RETRIEVMG.  ACCE8SMQ,  RETAffflNG,  DISPOSMQ 
OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Alphabetically  by  name  or  by  credit 
card  number. 

RETRIEVABILITY: 

A  portion  of  the  index  cards  are 
identified  by  the  name  of  the  person  to 
whom  the  credit  card  was  issued  in  the 
case  of  credit  cards  which  have  been 
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permanently  assigned  to  higher  level 
customs  Service  officers  and  such  index 
cards  are  filed  alphabetically.  The 
r^inainder  of  the  index  cards  relate  to 
ct0dit  cards  which  are  issued  to 
Customs  Service  officers  or  employees 
op  a  one-transaction  basis,  and  these 
index  cards  are  filed  by  the  applicable 
credit  card  number. 

SJAFEGUARDS: 

Index  cards  are  maintained  and  stored 
ih  a  secured  room  with  limited 
adcessibility.  The  building  is  guarded  by 
i^Aiformed  security  police,  and  only 
ejuthorized  persons  are  permitted  in  the 
huilding. 


CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 

system: 

Licensed  customs  brokers,  employees 
of  customs  brokers,  individuals  or  firms 
who  have  applied  for  a  broker's  license. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 


t 


liTENTON  AND  DISPOSAL: 

Index  cards  filed  alphabetically  by 

J^e  are  filed  during  the  period  that  the 
fficials  named  thereon  are  in 
{>ossession  of  the  credit  cards,  and  then 
Ifbese  index  cards  are  retained  (for  audit 
lUrposes)  when  the  officials  are  no 
Onger  in  possession  of  the  credit  cards, 
ladex  cards  are  filed  by  office  titles  and 
:ontain  receipt  signatures. 

1 1  rSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Headquarters  Services 
Jivision,  Office  of  Logistics 
yilanagement,  U.S.  Customs  Service 
■  eadquarters,  1300  Pennsylvania 
'  venue.  NW.,  Washington,  DC  20229. 

fnVICATION  PROCEDURE: 

See  Customs  appendix  A. 

ikcom  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

dONTESTING  RECORD  PROCEDURES: 


See  Access,  Customs  appendix  A. 

lIcCORD  SOURCE  CATEGORIES: 

The  information  in  this  system  is 
« btained  from  Customs  Service  records 
1  nd  is  also  furnished  by  the  officers  or 
« mployees  to  whom  the  credit  cards 
lave  been  issued. 


fXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
REASURY/CS  .069 


:  lYSTEM  NAME: 

Customs  Brokers  File 
I  Customs. 


•  Treasury/ 


IVSTEM  location: 

Office  of  the  Chief  Coimsel,  Broker 
^mpliance  and  Evaluation  Branch. 
Dffice  of  Trade  Operations;  U.S. 
Customs  Service  Headquarters.  1300 
I'ennsylvania  Avenue,  NW.. 
Washington.  DC  20229,  and  Customs 
vlanagement  Centers  and  Service  Ports. 


Internal  Customs  Service  memoranda 
and  related  material  regarding  proposed 
administrative  disciplinary  action 
against  customs  brokers  for  violation  of 
the  regulations  governing  the  conduct  of 
their  business;  broker  applications  and 
related  material;  notification  of  change 
of  business  address,  organization,  name, 
or  location  oTbusiness  records;  status 
reports;  requests  for  written  approval  to 
employ  persons  who  have  been 
convicted  of  a  felony. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

19  U.S.C.  1641;  19  CFR  part  111;  5 
U.S.C.  301;  Treasury  Department  Order 
No.  165,  Revised,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal.  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  coiurt.  magistrate,  or  administrative 
tribimal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (5)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 


POUOES  AND  PRACTICES  FOR  STORMO. 
RETRCVMG,  ACCESSMG,  RETAINING,  DISPOSMO 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Each  case  file  is  inserted  in  an 
alphabetical  file  folder  which  is  filed  in 
drawers  that  are  capable  of  being  locked 
and  are  locked  at  the  close  of  business. 
Some  records  are  in  a  separate  room 
which  is  locked  at  other  than  official 
hours.  File  cards  covering  individual 
customhouse  brokers,  corporations, 
partnerships  and  trade  names  are  in 
files  not  capable  of  being  locked,  but  the 
entire  area  is  locked  at  night. 


retrievability: 

Each  case  file  is  identified  in  a 
manual  alphabetical  card  file  by  the 
name  and  in  the  alphabetical  file  folder 
within  the  metal  container  by  the  name 
of  the  customs  broker  or  employees  of 
customs  brokers. 

SAFEGUARDS: 

The  files  described  above  are 
maintained  in  Customs  Service 
Buildings.  During  non-working  hours 
the  room  in  which  the  files  are  located 
is  locked,  and  access  to  the  building  is 
controlled  after  business  hours  by 
electronic  access  and  alarm  systems  and 
during  business  hours  access  is 
controlled  at  all  times  by  a  U.S.  Customs 
Service  employee. 

RETENTION  AND  DISPOSAL: 

Broker  files  and  records  of  broker's 
employees  are  kept  indefinitely.  They 
are  periodically  updated  and  removed 
to  an  inactive  file,  as  necessary. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  Counsel;  Director,  Field 
Operations  Division,  Office  of  Trade 
Operations,  U.S.  Customs  Service 
Headquarters,  1300  Pennsylvania 
Avenue.  NW.,  Washington,  DC  20229, 
Directors,  Customs  Management 
Centers,  and  Port  Directors. 

NOTIFICATION  procedure: 

See  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  information  contained  in  these 
files  originates  from  audits  of  or 
investigations  into  the  conduct  of 
customhouse  brokers'  businesses, 
applications  for  licenses,  references  as 
to  character,  court  records,  and  local 
credit  reporting  services,  as  well  as 
reports,  notifications,  and  other 
applications  filed  by  brokers  pursuant  to 
statutory  and  regulatory  requirements. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3).  (d)(1),  (d)(2),  (d)(3).  (d)(4), 
(e)(1),  (e)(4)(G),  (H)  and  (I),  and  (f)  of  the 
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Privacy  Act  pursuant  to  5  U.S.C.  552a 
(k)(2). 

TREASURY/CS  .077 
SYSTEM  NAME: 

Disciplinary  Action,  Grievance  and 
Appeal  Case  Files— Treasury/Customs. 

SYSTEM  location: 

Located  in  the  Office  of  Human 
Resources,  Customs  Headquarters,  and 
in  each  Customs  Management  Centers. 
SAC,  Port,  and  appropriate  post  of  duty 
offices. 

categories  of  individuals  covered  by  the 
system: 

Customs  employees  on  whom 
disciphnary  action  is  pending  or  has 
occurred,  and  employees  who  have  filed 
grievances  and  appeals. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 
Records  on  such  action  as  leave 
restriction  letters,  reprimands, 
suspensions,  adverse  actions,  etc..  and 
grievance  and  appeals  by  employees. 
Copies  of  correspondence,  management 
requests  for  assistance,  evidentiary 
materials  on  which  action  is 
contemplated,  proposed  or  taken, 
regulatory  material,  examiners'  reports, 
etc. 

AUTHORITY  fOR  MAINTENANCE  Of  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  Ucense,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  coiuisel  or  witnesses  in  the 
coiuse  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 


criminal  law  proceedings;  (4)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (5)  provide  information  to 
third  parties  during  the  courst:  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POLIOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  manila  folders. 

RETRIEVABIUTY: 

Records  are  indexed  by  name. 

SAFEGUARDS: 

Records  are  maintained  in  a  locked 
file. 

RETENTION  AND  DISPOSAL: 

Grievance  records  are  maintained  for 
3  years;  discipline  and  adverse  action 
records  are  maintained  for  four  years; 
and  appeals  are  maintained  for  5  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Labor  and  Employee 
Relations  Division,  Office  of  Human 
Resources,  Customs  Headquarters,  or 
Customs  Management  Centers  Labor 
and  Employee  Relations  Office,  or 
appropriate  managerial  official  in 
employee's  port  or  post  of  duty. 

NOTIFICATION  PROCEDURE: 

Write  to  system  manager. 

RECORD  ACCESS  PROCEDURE: 

Request  fi-om  system  manager. 

CONTESTING  RECORD  PROCEDURES: 

Write  to  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Supervisors  and  supervisory  records 
and  notes;  evidentiary  materials 
supporting  planned,  proposed,  or 
accomplished  actions;  grievance  letters 
submitted  by  employee,  grievance 
examiner,  etc. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  is  exempt  fixim  5  U.S.C. 
552a  (c)(3),  (d)(1),  (d)(2),  (d)(3),  (d)(4), 
(e)(1),  (e)(4)(G),  (H)  and  (I),  and  (f)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
(k)(2). 

TREASURY/CS  .078 
SYSTEM  name: 

EKsclosure  of  Information  File — 
Treasury/Customs. 

SYSTEM  LOCATION: 

Assistant  Chief  Counsel,  U.S.  Customs 
Service,  10  Causeway  Street,  Suite  879, 


Boston,  MA  02222-1056;  Office  of  the 
Associate  Chief  Coimsel,  U.S.  Customs 
Service,  610  South  Canal  Street, 
Chicago,  IL  60607;  and  each  port  as 
appropriate. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 

system: 

Persons  requesting  access  to 
information  pursuant  to  the  Freedom  of 
Information  Act  or  any  other  statute, 
regulation,  directive  or  policy  to 
disclose  such  information. 

categories  OF  RECORDS  M  THE  SYSTEM: 

Requests,  information,  records, 
documents,  internal  Customs  Service 
memoranda,  or  memoranda  ft-om  other 
agencies  and  related  materials  regarding 
disclosure  of  the  information. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  552,  31  CFR  part  1, 19  CFR 
part  103,  5  U.S.C.  301;  Treasury 
Department  Order  No.  165,  Revised,  as 
amended. 

ROUTME  USES  OF  RECORDS  MAINTAMED  IN  THE 
SYSTEM,  MCLUOING  CATEGORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to  disclose 
information  to  a  court,  magistrate,  or 
administrative  tribunal  in  the  course  of 
presenting  evidence,  including 
disclosiu-es  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSMG,  RETAIMNG,  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Each  case  file  is  inserted  in  a  file 
folder  which  is  filed  in  an  unlocked 
drawer  within  a  metal  container. 

RETRIEVABHJTY: 

Each  case  file  is  identified  in  the  file 
folder  within  the  metal  container  by  the 
name  of  the  person  requesting 
disclosure,  and  by  FOI  number. 

SAFEGUARDS: 

The  metal  container  described  above 
is  maintained  within  the  area  assigned 
to  the  Office  of  the  Associate  Chief 
Counsel  within  the  Customs 
Management  Center.  Ehiring  non- 
working  hours  the  room  in  which  the 
metal  container  is  located  is  locked,  and 
access  to  the  building  is  controlled  at  all 
times  by  imiformed  guards. 

RETENTION  AND  DISPOSAL: 

Customhouse  broker  files  are  retained 
until  there  is  no  longer  any  space 


Federal  Register /Vol.  63.  No.  242 /Thursday.  December  17.  1998 /Notices 


69781 


\ 


a  /  ailable  for  them  within  the  metal 
c  ]  ntainer,  at  which  time  the  oldest  files 
are  transferred  to  the  Federal  Records 
Center. 

SVBTEM  MANAQER(S)  AND  ADDRESS: 

I  Assistant  Chief  Counsel,  Room  125 
U.S.  Customshouse.  40  South  Gay 
Street,  Baltimore.  MD  21202;  Associate 
Chief  Counsel.  U.S.  Customs  Service. 
610  South  Canal  Street.  Chicago,  IL 
60607;  and  each  port  director  as 
d^propriate. 

I^TtnCATION  PROCEDURE: 

See  Customs  appendix  A. 

r  ICORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

(CONTESTING  RECORD  procedures: 

I  See  Access,  Customs  appendix  A. 

l^iCORD  source  categories: 

The  information  contained  in  these 
i  iles  originates  from  the  requests  for 
i  nformation  filed  with  the  Customs 
1  Jervice  which  may  pertain  to  any 

[formation  contained  in  the  files  of  the 

,S.  Customs  Service. 

:emptions  claimed  for  the  system: 
This  system  is  exempt  from  5  U.S.C. 
)B2a  (c)(3),  (d)(1),  (d)(2),  (d)(3).  (d)(4). 
ml  (e)(4)(G).  (H)  and  (I),  and  (f)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
0(2). 

r  REASURY/CS  .081 

ilraTEM  name: 
Dock  Passes — ^Treasury/Customs. 

livsrEM  location: 

Port  Director.  U.S.  Customs  Service. 
i|o  Box  1641.  Honolulu.  HI  96806. 

C  ATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
ivSTEM: 

Consulate  staff  members,  brokers. 
I  irivate  individuals,  etc. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Form  lists  following  information:  pass 
I  lumber;  port;  date  of  issue;  name  of 
individual;  organizational  affiUation; 

xpiration  date  of  pass;  and  vessel 

lame. 

iuTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
rder  No.  165,  Revised,  as  amended. 

^ JE  USES  OF  RECORDS  MAINTAINED  IN  THE 

$YSTEM,  MCLUDMG  CATEGORIES  OF  USERS  AND 

rE  PURPOSES  OF  SUCH  USES: 
These  records  and  information  in  the 
records  may  be  used  to  provide 

ejrmation  to  a  congressional  office  in 
ponse  to  an  inquiry  made  at  the 
uest  of  the  individual  to  whom  the 
■ecord  pertains. 


POUQES  AND  PRACTICES  FOR  STORMO, 
RETRIEVWO,  ACCESSMO,  RETAININQ.  DSPOSNiG 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

3x5  card  box,  loose  leaf  binder. 

retrievability: 
By  name. 

SAFEGUARDS: 

Building  locked  during  non-working 
hours. 

RETENTION  AND  DISPOSAL: 

Retained  until  expiration. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Port  Director.  U.S.  Customs  Service. 
228  Federal  Building.  335  Merchant 
Street,  Honolulu,  HI  96806. 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 
See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

Individual  applicants. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
TREASURY/CS  .083 
SYSTEM  NAME: 

Employee  Relations  Case  Files — 
Treasury/Customs. 

SYSTEM  location: 

Office  of  Human  Resources,  U.S. 
Customs  Service,  Washington,  DC 
20229,  and  in  each  Headquarters. 
Customs  Management  Centers,  Port, 
SAC,  and  appropriate  post  of  duty 
offices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Records  maintained  on  the  benefit 
aspects  of  employment  such  as, 
workers'  and  imemployment 
compensation,  leave,  health  and  life 
insurance,  retirement,  suggestions, 
awards,  etc.  and  employees  who  have 
requested  assistance  with  these 
programs. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Copies  of  initiating  correspondence 
and  Customs  correspondence  and  any 
forms  submitted  by  or  completed  on 
behalf  of  the  employee. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 


ROUTME  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM,  WCLUDINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (2)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978.  5 
U.S.C.  7111  and  7114. 

POUaES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING,  RETAINING,  DISPOSING 
Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  file  folders. 

RETRIEVABILITY: 

Records  are  indexed  by  name. 

safeguards: 

Records  are  maintained  in  a  locked 
file. 

RETENTION  AND  DISPOSAL: 

Maintained  for  period  of  time 
employee  remains  with  Customs. 
Records  destroyed  upon  separation  of 
employee. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Labor  and  Employee 
Relations  Division,  Office  of  Human 
Resources.  U.S.  Customs  Service. 
Washington.  DC  20229.  Customs 
Management  Center.  Labor  and 
Employee  Relations  Office,  and  in  SAC. 
Port  and  appropriate  post  of  duty 
offices. 

NOTIFICATION  PROCEDURE: 

Write  to  systems  manager — providing 
your  name  and  social  security  account 
niunber. 

RECORD  ACCESS  PROCEDURES: 

Write  to  systems  manager. 

CONTESTING  RECORD  PROCEDURES: 

Write  to  systems  manager. 

RECORD  SOURCE  CATEGORIES: 

Individuals  and  offices  depending  on 
the  problem. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTBI: 

None. 
TREASURY/CS  .096 
SYSTEM  NAME: 

Fines.  Penalties  and  Forfeiture 
Control  and  Information  Retrieval 
System-Treasury/Customs. 

SYSTEM  location: 

U.S.  Customs  Service.  Office  of  Trade 
Operations.  Fines.  Penalties  and 
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Forfeiture  Branch,  1300  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20229, 
and  each  Customs  Service  Port,  Fines, 
Penalties  and  Forfeitures  Office  in  the 
United  States  and  Puerto  Rico. 

CATEGORtES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  and/or  businesses  who 
have  been  fined,  penalized  or  have 
forfeited  merchandise  because  of 
violations  of  Customs  and/or  related 
laws  or  breaches  of  bond  conditions. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individual  and  business  names, 
address,  personal  identifying  numbers, 
date  and  type  of  violation,  parties 
entitled  to  legal  notice  or  who  are 
legally  Uable,  case  information,  bond 
and  petition  information,  and  actions 
(administrative)  taken  by  U.S.  Customs. 
Also  included  are  actions  taken  by 
violator  prior  to  the  disposition  of  the 
penalty  or  liquidated  damage  case. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165.  Revised,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 


POLKIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAINING,  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Hard  copy  Customs  Form  5955a 
(Notice  of  Liquidated  Damages  Incurred 
and  Demand  for  payment)  and  Customs 
Form  151  Search/ Arrest/Seizure  Report. 

RETRIEVABIUrY: 

Case  number. 

SAFEGUARDS: 

All  inquiries  are  made  by  officers 
with  a  full  field  background 
investigation  on  a  "need-to-know"  basis 
only.  Procedural  and  physical 
safeguards  are  utilized  such  as 
accountability  and  receipt  records, 
guards  patrolling  the  area,  restricted 
access  and  alarm  protection  systems, 
special  communications  security,  etc. 

RETENTION  AND  DISPOSAL: 

A  maximum  of  11  years.  Erasure  of 
disc/tapes  and  shredding  and/or 
burning  of  hard  copy  Customs  Form 
5955a. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Office  of  Trade  Operations, 
U.S.  Customs  Service,  1300 
Pennsylvania  Avenue,  NW., 
Washington,  IX!  20229  and  the  Area 
Port  Directors  of  Customs  for  each 
Customs  Port  in  the  United  States  and 
Puerto  Rico. 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 
RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  access.  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

Customs  Form  5955a  (Notice  of 
Penalty  or  Liquidated  Damages  Incurred 
and  Demand  for  Payment)  and  CF  151 
(Search/ Arrest/Seizure  Report)  prepared 
by  Customs  employees  at  the  time  and 
place  where  the  violation  has  occurred. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
TREASURY/CS  .098 
SYSTEM  NAME: 

Fines.  Penalties  and  Forfeitures 
Records — Treasury/Customs. 

SYSTEM  location: 

Customs  Fines,  Penalties  and 
Forfeitures  offices.  Customs  Ports.  (See 
Customs  appendix  A.) 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Individuals  and  firms  who  have  been 
administratively  charged  with  violations 


of  Customs  laws  and  regulations  and 
other  laws  and  regulations  enforced  by 
the  Customs  Service. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Entry  documentation,  notices, 
investigative  reports,  memoranda, 
petitions,  recommendations,  referrals 
and  dispositions  of  fines,  penalties  and 
forfeiture  cases. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Depeutment 
Order  No.  165.  Revised,  as  amended.  19 
U.S.C.  66, 1618, 1624;  19  CFR  parts  171 
and  172. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  or  in  response 
to  a  subpoena,  in  connection  with 
criminal  law  proceedings;  (3)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  DISPOSINO 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  records  are  maintained  in  folders 
in  locked  file  cabinets  and  safes  and  in 
the  automated  FP&F  module  in  the 
Automated  Commercial  System  (ACS). 

RETREVABILmr: 

The  records  are  filed  either  by 
numerical  sequence  using  year  and  port 
code,  name  of  individual  and/or 
company,  with  a  cross  reference 
available  through  ACS. 

SAFEGUARDS: 

During  non-working  hours,  the 
records  are  maintained  in  locked  file 
cabinets,  locked  buildings  and  buildings 
guarded  by  uniform  guards  or  security 
detection  devices. 

RETBinON  AND  DISPOSAL: 

The  records  are  retained  for  one  to 
three  years  after  which  they  are  either 
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d  e  stroyed  or  forwarded  to  the  Federal 
B^ords  Center.  Automated  records  are 
dqriodically  updated  to  reflect  changes 
arid  maintained  as  long  as  needed. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Area  Port  Directors  of  Customs  (See 
C I  istoms  appendix  A.) 

MOrmCATION  PROCEDURE: 

|See  Customs  appendix  A. 

fjqCORO  ACCESS  PROCEDURES: 
See  Customs  appendix  A. 

CiONTESTINQ  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

4<C0RD  SOURCE  CATEGORIES: 

Information  and  representations 
supplied  by  importers,  brokers  and 
other  agents  pursuant  to  the  entry  and 
processing  of  merchandise  or  in  the 
qlearing  of  individuals  or  baggage 
through  Customs.  Information  also 
includes  information  gathered  pursuant 
to  Customs  investigations  of  suspected 
t  actual  violations  of  Customs  and 
lated  laws  and  regulations  and 
tcommendations  and  information 
tiipplied  by  other  agencies. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
2a  (c)(3).  (d)(1).  (d)(2).  (d)(3).  (d)(4). 
0(1).  (e)(4)(G).  (H)  and  (I),  and  (f)  of  the 
vacy  Act  pursuant  to  5  U.S.C.  552a 
)(2). 

[f)EASURY/CS  .099 

iirSTEMNAME: 

Fines,  Penalties,  and  Forfeiture  Files 
Supplemental  Petitions)-Treasury/ 
[  ustoms. 

ajVSTEM  LOCATION: 

Office  of  the  Assistant  Chief  Counsel. 
^55  Battery  Street.  San  Francisco.  CA 
E  4111;  Office  of  Associate  Chief 
Ck>unsel.  One  World  Trade  Center.  Suite 
?41.  P.O.  Box  32709.  Long  Beach.  CA 
^0832-2709;  Office  of  the  Associate 
(Ihief  Counsel.  U.S.  Customs  Service.  55 
i :.  Monroe  Street.  Room  1417.  Chicago. 
i  60603;  Office  of  the  Assistant  Chief 
loimsel.  1000  Second  Avenue.  Suite 
200.  Seattle.  WA  98104-1049;  Fines. 
_'enalties  and  Forfeitures  Office.  Laredo. 
TX,  and  National  Seizure  and  Penalties 
Office  (NSPO).  U.S.  Customs. 
Hemisphere  Center.  Newark  NJ. 

iPATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
j^YSTEM: 

Individuals  who  have  filed 
supplemental  petitions  for  relief  fi-om 
fines,  penalties  and  forfeitures  assessed 
^r  violations  of  the  laws  and 
Regulations  administered  by  Customs. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Petitions  and  supplemental  petitions 
and  other  documents  filed  by  the 
individual;  reports  of  investigation 
concerning  the  fine,  penalty  or 
forfeiture;  and  documents  relating  to  the 
internal  review  and  consideration  of  the 
request  for  relief  and  decision  thereon. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTBi: 

5  U.S.C.  301;  19  U.S.C.  1618;  19  CFR 
parts  171  and  172;  Treasury  Department 
Order  No.  165.  Revised,  as  amended; 
Reorganization  Plan  No.l  of  1965. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDWG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose  to 
the  Department  of  Justice  or  an 
individual  United  States  Attorney  to 
assist  that  Department  or  United  States 
Attorney  when  suit  is  filed  by  the 
Government  in  civil  prosecution  of  the 
fine,  penalty  or  forfeiture;  (2)  disclose 
pertinent  information  to  appropriate 
Federal.  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of.  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (3)  disclose  information  to  a 
Federal.  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (4)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribimal  in  the  course  or  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (5)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVMG,  ACCESSMG.  RETAINING.  DISPOSING 
OF  RECORDS  Hi  THE  SYSTEM: 

STORAGE: 

Each  case  file  is  inserted  in  a 
numerical  file  folder  which  is  filed  in  an 
unlocked  drawer  within  a  metal  file 
cabinet. 


retrcvabmjty: 

Each  case  file  is  identified  in  a 
manual  alphabetical  card  file  by  the 
name  of  the  petitioner  and  in  the 
numerical  file  folder  within  the  metal 
file  cabinet  by  the  name  of  the 
petitioner. 

SAFEGUARDS: 

The  metal  file  cabinet  described  above 
is  maintained  writhin  the  area  assigned 
to  the  Office  of  the  Regional  Counsel  ^ 
within  the  Federal  Building.  During 
non-working  hours  the  room  in  which 
the  metal  file  cabinet  is  located  is 
locked,  and  access  to  the  building  is 
controlled  at  all  times  by  uniformed 
guards. 

RETENTION  AND  DSPOSAL: 

Supplemental  petition  files  are 
retained  until  there  is  no  longer  any 
space  available  for  them  within  the 
metal  file  cabinet,  at  which  time  the 
oldest  files  may  be  transferred  to  the 
Federal  Records  Center. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Chief  Counsel.  555  Battery 
Street.  San  Francisco.  CA  94111; 
Associate  Chief  Counsel,  One  World 
Trade  Center.  Suite  741,  P.O.  Box 
32709.  Long  Beach.  CA  90832-2709; 
Associate  Chief  Counsel.  Room  1417. 
U.S.  Customs  Service.  55  E.  Monroe 
Street.  Chicago.  IL  60603;  Assistant 
Chief  Counsel.  1000  Second  Avenue. 
Suite  2200,  Seattle,  WA  98104-1049; 
and  NSPO,  U.S.  Customs.  Hemisphere 
Center,  Newark  NJ. 

NOTnCATKNI  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Actess.  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  these  files  is 
obtained  fi-om  the  individual  petitioning 
for  reUef  and  from  the  Port  Director  of 
Customs  within  whose  jurisdiction  the 
fine,  penalty  or  forfeiture  action  lies. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  is  exempt  fi-om  5  U.S.C. 
552a  (c)(3),  (d)(1),  (d)(2).  (d)(3).  (d)(4). 
(e)(1).  (e)(4)(G).  (H)  and  (I),  and  (f)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
(k)(2). 

TREASURY/CS  .100 

SYSTEM  NAME: 

Fines,  Penalties  and  Forfeiture 
Records  (Headquarters)-Treasury/ 
Customs. 
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SYSTEM  LOCATION: 

Penalties  Branch.  International  Trade 
Compliance  Division.  U.S.  Customs 
Service  Headquarters.  1300 
Pennsylvania  Avenue.  NW.. 
Washington,  DC  20229  and  Fines. 
Penalties,  and  Forfeiture  Offices  at  each 
Customs  Port  in  the  United  States  and 
Puerto  Rico. 

^TEQOMES  OF  mOMDUALS  COVERED  BY  THE 
SYSTEM: 

Records  are  maintained  on  persons 
who  have  been  administratively  charged 
with  violating  Customs  and  related  laws 
and  regvdations  and  on  persons  who 
have  applied  for  awards  of 
compensation  under  19  U.S.C.  1619 
based  on  their  having  provided  original 
information  on  violations  of  Customs, 
navigation  or  other  laws  enforced  by 
Customs. 

CATEOOMES  OF  RECORDS  M  THE  system: 

Entry  documentation,  notices, 
investigative  and  other  reports, 
memoranda  of  information  received, 
petitions,  recommendations,  referrals 
and  dispositions  of  fines,  and  penalties 
cases  and  applications  for  awards  of 
compensation. 

AUTHORfTY  FOR  MAMTBIANCE  OF  THE  system: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165.  Revised,  as  amended;  19 
U.S.C  66. 1618, 1624;  19  CFR  parts  171 
and  172. 

ROUTME  uses  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCLUDMQ  CATEGORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of.  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  seciuity 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 


criminal  law  proceedings;  (4)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POLICIES  AND  PRACTICES  FOR  STORMG, 
RETRIEVMQ,  ACCESSMO.  RETAMMG.  DISPOSINQ 
OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

The  records  are  kept  in  file  cabinets 
in  the  office  and  central  file  room  of  the 
International  Trade  Compliance 
Division  at  U.S.  Customs  Service 
Headquarters  and  in  the  storage 
facilities  for  the  Fines,  Penalties  and 
Forfeitures  Office  in  each  Customs 
Management  Center. 

retrcvabuty: 

The  records  are  filed  chronologically 
with  a  case  niunber  given  to  each  file. 

SAFEGUARDS: 

The  records  are  maintained  in  the 
U.S.  Customs  Service  Headquarters 
building  which  is  guarded  by  security 
pohce.  During  non-working  hours,  the 
central  file  room  is  locked  and  the 
building  is  guarded  by  security  police. 
ReccH'ds  are  maintained  in  each  Customs 
Service  District  buildings. 

retention  and  disposal: 

The  records  are  generally  retained  for 
five  years  after  closing  of  the  case.  The 
records  are  then  forwarded  to  the 
Federal  Records  Center. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Penalties  Branch,  International 
Trade  Compliance  Division,  U.S. 
Customs  Service  Headquarters,  1300 
Peimsylvania  Avenue.  NW., 
Washington,  DC  20229,  and  each  Fines, 
Penalties  and  Forfeitiues  Officer  for  the 
United  States  Customs  Service  Ports. 

NOTVKATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

Information  and  representations 
supplied  by  importers,  brokers  and 
other  agents  pursuant  to  the  entry  and 
processing  of  merchandise  or  in  the 
clearing  of  individuals  or  baggage 
through  Customs.  Records  also  includes 
information  gathered  pursuant  to 
Customs  investigations  of  suspected  or 
actual  violations  of  Customs  and  related 
laws  and  regulations  and 
recommendations  and  information 
supplied  by  other  agencies. 


EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

This  system  is  exempt  bom  5  U.S.C. 
552a  (c)(3),  (d)(1),  (d)(2).  (d)(3).  (d)(4). 
(e)(1).  (e)(4)(G).  (H)  and  (I),  and  (f)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
(k)(2). 

TREASURY/CS  .105 
SYSTEM  NAME: 

Former  Employees-Treasury/Customs. 

SYSTEM  location: 

U.  S.  Customs  Laboratory,  Suite  1429, 
630  Sansome  Street,  San  Francisco,  CA 
94111. 

categories  OF  MOIVnUALS  COVERED  BY  THE 
SYSTEM: 

All  past  employees  of  the  Customs 
Laboratory. 

categories  of  records  m  the  system: 

Contains  copies  of  personnel  action 
notices. 

authority  FOR  MAMTENANCE  OF  THE  SYSTBI: 

5  U.S.C.  301;  Treasury  Department 
No.  165,  Revised,  as  amended. 

ROUTME  USES  OF  RECORDS  MAIVT AMED  M  THE 
SYSTEM,  MCLUDBIG  CATEGORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  by  used  to:  (1)  Provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (2)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114. 

POUOES  AND  PRACTICES  FOR  STORBIG, 
RETRCVBIG.  ACCESSBIQ.  RETABM4G,  DSPOSBIQ 
OF  RECORDS  Bl  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  file  folders 
and  stored  in  a  metal  file  cabinet. 

Retrevabuty: 

The  record  is  filed  alphabetically  by 
name. 

SAFEGUARDS: 

The  file  is  stored  in  a  metal  file 
cabinet  in  a  private  inner  office  of  a 
government  building  protected  by  24- 
hour  guard  service  with  limited  access. 
The  file  is  only  used  on  a  "need-to- 
know"  basis  and  only  by  the  laboratory 
employees. 

RETENTION  AND  DISPOSAL: 

Retained  in  accordance  with  the 
Treasury  Records  Control  Manual. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Laboratory  Director,  U.  S.  Customs 
Laboratory.  Suite  1429,  630  Sansome 
Street,  San  Francisco,  CA  94111. 
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t^iymCATION  PnOCEOURE: 

See  Customs  appendix  A. 

H^ORD  ACCESS  procedures: 

See  Customs  appendix  A. 

44NTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

I^ICORD  SOURCE  CATEGORIES: 

Information  contained  in  personnel 
^ttion  files. 

liEMPnONS  CLAMED  FOR  THE  SYStai: 

None. 
t^EASURY/CS  .109 
IrSTEM  NAME: 

Handicapped  Employee  File — 
tVeasury /Customs. 

I  (irSTEM  locatun: 

Hiunan  Resources  Division,  Mid- 
'  merica  Customs  Management  Center, 
)p  East  Monroe  Street,  Suite  1501, 
iiicago,  IL  60603. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE'' 
iVSTEM: 

All  employees  identified  as 
]  andicapped. 

:  IkTEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Indicates  employee's  home  and 
c  rganizational  location  and  various 
[  hysical  and  mental  handicaps, 
i  ifirmities  and  conditions.  Also  shows 
ueteran's  preference. 

JuTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
1  5  U.S.C.  301;  Treasury  Department 
"ier  No.  165,  Revised,  as  amended. 


[Order 


nOUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
jjecords  may  be  used  to:  (1)  Provide 
formation  to  a  congressional  office  in 
ponse  to  an  inquiry  made  at  the 
luest  of  the  individual  to  whom  the 
;ord  pertains;  (2)  provide  information 
imions  recognized  as  exclusive 
argaining  representatives  under  the 
ivil  Service  Reform  Act  of  1978,  5 
S.C.  7111  and  7114. 

lES  AND  PRACTICES  FOR  STORING, 
IIETRIEVMG,  ACCESSVIG,  RETAINING,  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 

fTORAGE: 

List. 

I  lETRIEVABHJTY: 

Lists  employees  alphabetically  by 
district. 

i  lAFEGUARDS: 

None  at  present  and  none  required. 

I  lETENTION  AND  DISPOSAL: 

Employee's  name  removed  from  list  at 
ime  of  termination. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Human  Resources  Division. 
(See  Customs  appendix  A.) 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

Data  furnished  by  employee  and       V 
employee's  physician. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 
None. 

TREASURY/CS  .122 

SYSTEM  NAME: 

Information  Received  File — ^Treasury/ 
Customs. 

SYSTEM  LOCATION: 

District  Division,  Room  200,  United 
States  Customhouse,  La  Marina,  Old 
San  Juan,  PR  00901;  Office  of  the 
Special  Agent  In  Charge,  423  Canal  St, 
New  Orleans,  LA  70130;  Office  of  the 
Port  Director,  880  Front  Street,  San 
Diego,  CA  92318;  Offices  of  the  Port 
Directors,  San  Ysidro,  CA.,  Tecate,  CA., 
Calexico.  CA.,  Andrade,  CA;  San  Diego 
Barge  Office,  Offices  of  the  Special 
Agent  In  Charge,  San  Diego,  CA.,  San 
Ysidro,  CA.,  Calexico,  CA.,  Tecate,  CA; 
Los  Angeles  Region.  Office  of  the  Port 
Director,  423  Canal  St.,  New  Orleans, 
LA  70130;  Special  Agent  In  Charge, 
Room  213,  International  Trade  Center, 
250  N.  Water  Street,  Mobile,  AL  36602; 
Intelligence  Support  Staff  (Pacific 
Region),  Room  7514,  300  N.  Los  Angeles 
Street,  Los  Angeles,  CA  90053;  Special 
Agent  In  Charge.  300  Ferry  Street, 
Terminal  Island.  San  Pedro,  CA  90731; 
Resident  Agent  in  Charge,  Office  of 
Investigations,  P.O.  Box  1385,  Nogales, 
AZ  85621;  Special  Agent  In  Charge, 
Room  7N-FB-05.  301  W.  Congress, 
Tucson.  AZ  85701. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  in  whom  Customs  and/or 
other  government  agencies  are 
interested Jrom  a  law-enforcement  and/ 
or  security  point  of  view. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  alias,  date  of  birth  or  age. 
personal  data,  addresses,  home  and 
business  telephone  number,  occupation, 
background  information,  associations, 
license  number  and  registration  number 
of  vehicle,  vessel  and/or  aircraft,  etc. 


AUTHORITY  FOR  MAMTBMNCC  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCLUOING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal.  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (5)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  DISPOSING 

of  records  in  the  system: 

storage: 

Files  are  kept  in  a  locked  metal 
cabinet. 

retrievability: 
Records  are  filed  within  a  metal  file. 

SAFEGUARDS: 

The  files  are  located  within  an  office 
that  is  locked  during  non-working 
hours.  The  building  is  guarded  by  a 
-  central  alarm  system  which  is 
monitored  by  local  law  enforcement 
agencies,  and  only  authorized  persons 
are  permitted  in  the  building. 

RETENTION  AND  DISPOSAL: 

Files  are  retained  for  a  period  of  three 
(3)  years  after  which  they  are  destroyed. 
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SYSTEM  MAMAGER(S)  ANO  ADDRESS: 

Special  Agent  In  Charge,  United 
States  Customs  Service,  Room  200,  La 
Marina.  Old  San  Juan,  PR  00901: 
Special  Agent  In  Charge.  423  Canal  St.. 
New  Orleans,  LA  70130;  Chief,  Air 
Branch,  U.S.  Customs  Service,  Bldg. 
240,  Homestead  Air  Force  Base, 
Homestead,  FL  33039;  Regional  Agent 
In  Charge.  423  Canal  St.,  New  Orleans, 
LA  70130;  Directors,  Customs 
Management  Centers,  Port  Directors, 
and  Directors  within  the  San  Diego 
Customs  District:  Intelligence  Support 
Staff  (Pacific  Region),  Room  7514,  300 
N..Los  Angeles  Street,  Los  Angeles,  CA 
90053;  Special  Agent  In  Charge,  300 
Ferry  Street,  Terminal  Island,  San 
Pedro,  CA  90731;  Resident  Agent  in 
Charge  of  Enforcement,  P.O.  Box  1385, 
Nogales,  AZ  85621;  Special  Agent  in 
Charge,  Room  7N-FB-05,  301  W. 
Congress,  Tucson,  AZ  85701  (see 
Customs  appendix  A). 

NormcATiON  procedure: 
See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 
See  Customs  appendix  A. 

CONTESTWIG  RECORD  PROCEDURES: 
See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

See  "Categories  of  individuals 
covered  by  the  system"  above.  The 
system  contains  material  for  which 
sources  may  not  need  to  be  reported. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3).  (d)(1).  (d)(2).  (d)(3).  (d)(4). 
(e)(1).  (e)(4)(G).  (H)  and  (I),  and  (f)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
(k)(2). 

TREASURY/CS  .123 

SYSTEM  NAME: 

Injury  Notice— Treasury/Customs. 

SYSTEM  LOCATION: 

Director.  Gulf  Customs  Management 
Center.  423  Canal  Street.  New  Orleans. 
LA  70130;  Port  Director.  423  Canal 
Street.  New  Orleans,  LA  70130;  Port 
Director.  150  N.  Royal.  Mobile.  Alabama 
36602;  Special  Agent-in-Charge.  108 
Decatur  St..  New  Orleans.  LA  70150; 
Special  Agent-in-Charge.  951 
Government  St.,  Mobile,  AL  36604. 

CATEGORIES  OF  MNVKHiALS  COVERED  BY  THE 
SYSTBi: 

Individuals  who  sustain  an  injury  in 
performance  of  duty  as  an  employee  of 
U.S.  Customs. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Name,  date  of  birth,  home  address, 
organization,  place  of  injury,  date  and 


hour  of  injury,  dependents,  occupation, 
cause  of  injury,  nature  of  injury, 
statement  of  witness,  supervisor's  report 
of  injury. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTBI: 

Sections  19  and  24  of  the 
Occupational  Safety  and  Health  Act  of 
1970;  84  Statute  1609.  1614.  29  U.S.C. 
668.  673  and  the  provisions  of  Executive 
Order  11807. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDING  CATEGORIES  OF  USERS  AND 
THfe  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose  to 
the  Department  of  Labor  for  that 
agency's  official  use;  (2)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (3)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVMQ,  ACCESSING,  RETAMMNQ,  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  information  in  this  system  is 
contained  on  CA  forms.  The  CA  forms 
are  filed  in  folders,  alphabetically,  and 
placed  in  a  metal  file  cabinet. 

RETREVABUTY: 

Each  CA  form  is  identified  by  the 
name  of  the  injured  employee  and  filed 
alphabetically  in  a  folder. 

SAFEGUARDS: 

The  binder  is  placed  within  a  metal 
file  container  located  within  an  office 
that  is  locked  during  non-working 
hours.  The  building  is  guarded  by 
uniformed  seciuity  personnel  and  only 
authorized  persons  are  permitted  in  the 
building. 

RETENTION  AND  DSPOSAL: 

Notice  of  injury  reports  are 
maintained  in  the  employee's  OPF  and 
disposed  of  in  accordance  with  the 
Treasiu7  Records  Control  Manual. 
Copies  maintained  by  the  systems 
manager  are  maintained  at  location  for 
two  years  and  then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Regional  Commissioner,  423  Canal 
Street.  New  Orleans.  LA  70130;  Port 
Director.  423  Canal  St..  New  Orleans. 
LA  70130;  Port  Director.  150  N.  Royal 
St..  Mobile.  Alabama  36602;  Special 
Agent-in-Charge.  108  Decatur  St.,  New 
Orleans.  LA  70130;  Special  Agent-in- 
Charge.  951  Government  St..  Mobile. 
Alabama  36604. 


NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  information  in  this  system 
originates  with  and  consists  solely  of 
information  supplied  by  the  injured 
employee,  his  supervisor,  appropriate 
witness  and  attending  physician  on  CA 
forms. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
TREASURY/CS  .125 
SYSTEM  name: 

Intelligence  Log— Treasury/Customs. 

SYSTEM  location: 

U.S.  Customs  Air  Branch,  Bldg.  240 
PM-TUM,  Homestead  Air  Force  Base, 
Homestead,  FL  33030. 

CATEGORIES  OF  MDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Persons  who  are  believed  to  be 
involved  in  activities  which  constitute, 
or  may  develop  into,  possible  violation 
of  Customs  and  related  laws. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Internal  Customs  Service  memoranda 
and  related  materials  regarding  the 
activities  of  individuals,  vessels,  or 
aircraft  believed  to  be  involved  in  acts 
which  are  contrary  to  Customs  and 
related  laws. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTME  USES  OF  RECORDS  MAMTAMEO  M  THE 
SYSTEM,  MCLUDMQ  CATEQORES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  Ucense.  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
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i  adividual.  or  issuance  of  a  security 
I  learance.  license,  contract,  grant,  or 
( ther  benefit;  (3)  disclose  information  to 
I  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
(Apposing  coimsel  or  witnesses  in  the 
dourse  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  w^ith 
criminal  law  proceedings;  (4)  provide 
information  to  third  parties  during  the 
Course  of  an  investigation  to  the  extent 
lecessary  to  obtain  information 
irtinent  to  the  investigation. 

lES  AND  PfUCnCES  FOR  STORINQ, 
lEVMG,  ACCESSMG,  RETAMNG,  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 

HORACE: 

The  intelligence  log  is  maintained 
mthin  a  security  area. 

ietrievabiuty: 

A  manual,  master  card  index,  is 
naintained  for  the  entire  system.  This 
ndex  includes  name  and/or  numerical 
dentifier. 

lAFEQUARDS: 

The  information  files  and  master  card 
index  are  located  within  an  office  which 
s  locked  during  non-working  hours. 
rhe  building  is  guarded  by  U.S.  Air 
Force  Military  Police  and  only 

fcthorized  persons  are  permitted  in  the 
ilding. 

RETENTION  AND  DISPOSAL: 

These  files  are  retained  until  such 
time  that  it  has  been  determined  that 
there  is  no  longer  a  need  for  their 
existence,  at  which  time  the  oldest  files 
are  destroyed  under  Customs 
supervision. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Chief,  Air  Branch,  U.S.  Customs,  PM- 
TUM  Bid  240,  Homestead  Air  Force 
Base,  Homestead,  FL  33039. 

NOTmCATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 
See  Customs  appendix  A. 

CONTESTINQ  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 
RECORD  SOURCE  CATEGORIES: 

See  "Categories  of  individuals 
covered  by  the  system"  above.  The 
system  contains  material  for  which 
sources  may  not  need  to  be  reported. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3),  (d)(1),  (d)(2),  (d)(3),  (dM4). 
(e)(1),  (e)(4)(G).  (H)  and  (I),  and  (f)  of  the 


Privacy  Act  pursuant  to  5  U.S.C.  552a 
(k)(2). 

TREASURY/CS  .127 

SYSTEM  NAME: 

hitemal  Affairs  Records  System — 
Treasury/Customs. 

SYSTEM  LOCATION: 

Security  Programs  Division.  Office  of 
Internal  Affairs.  1300  Pennsylvania 
Avenue.  NW.,  Room  8.4.D,  Washington. 
DC  20229. 

CATEGORIES  Of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Present  and  past  employees; 
contractor  applicants/employees;  and 
applicants  for  positions  that  require  an 
investigation;  and  others  that  are 
principals  or  non-principals  in  an 
investigation  or  integrity  issue. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Backgroimd  investigations,  integrity 
investigations,  and  photographic 
images. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTBI: 

5  U.S.C  301;  Treasury  Department 
Order  Number  165,  revised,  as 
amended. 

PURPOSE(S): 

To  maintain  all  records  on  applicants, 
employees,  contractors,  and  contractor 
apphcants  relating  to  investigations 
conducted  by  hitemal  Affairs,  and  to 
support  personnel  and  administrative 
programs  of  the  Customs  Service. 

ROUTME  USES  OF  RECORDS  MAMTAMED  IN  THE 
SYSTEM,  MCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal.  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
F^eral.  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 


course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (5)  provide  information 
to  the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2. 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings;  (6)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POUOES  AND  PRACTICES  FOR  STORMG, 
RETRCWIG,  ASSES8MG,  RETAMMG,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE:^ 

hivestigative  records  are  maintained 
in  computers,  as  well  as  in  file  folders. 
in  metal  security  cabinets  secured  by 
government  approved  three-position 
combination  locks,  and  in  a  mobile 
filing  system  within  a  secured  area  that 
is  alarmed  with  motion  detectors. 

RETRCVAWLITY: 

These  records  are  indexed  by  name 
and/or  numerical  identifier  in  a  manual 
filing  system  and/or  computerized 
system. 

SAFEGUARDS: 

hi  addition  to  being  stored  in  secured 
metal  containers  with  government 
approved  combination  locks,  mobile 
fiUng  system,  etc..  the  containers  are 
located  in  a  locked,  alarmed  room,  the 
keys  of  which  are  controlled  and  issued 
to  the  custodians  of  the  files.  The 
security  speciaUsts  and  administrative 
personnel  who  maintain  the  files  are 
selected  for  their  experience  and 
afforded  access  only  after  having  been 
cleared  by  a  full-field  background 
investigation  and  granted  appropriate 
security  clearances  for  critical  sensitive 
positions.  Those  departmental  officials 
who  may  occasionally  be  granted  access 
consistent  with  their  positions  to 
employ  and  concur  in  the  granting  of 
security  clearances  have  also  been 
investigated  prior  to  filling  critical- 
sensitive  positions. 

RETBmON  AND  disposal: 

The  file  records  are  maintained  as 
long  as  the  subject  of  the  investigation 
is  employed  by  the  U.S.  Customs 
Service  and  then  for  1  year  after  the 
subject  terminates  employment.  The 
files  are  then  transferred  to  the  Federal 
Records  Center  for  retention.  After 
transfer,  records  are  retained  by  the 
Federal  Records  Center  for  the  following 
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period  of  time  and  then  destroyed: 
Background  Investigations — 15  years; 
Conduct  and  Special  Inquiry 
Investigations — 25  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Security  Programs  Division, 
Office  of  Internal  Affairs,  1300 
Pennsylvania  Avenue,  NW.,  Room 
8.4.D,  Washington,  DC  20229. 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A  (31  CFR  part 
1,  subpart  C). 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  procedure"  above. 

CONTESTMG  RECORD  PROCEDURES: 

See  "Notification  procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

Sources  of  information  are: 
Employers;  educational  institutions; 
police:  government  agencies;  credit 
bureaus;  references;  neighborhood 
checks;  confidential  sources;  medical 
sources;  personal  interviews; 
photographic  images,  military,  financial, 
citizenship,  birth  and  tax  records;  and 
the  apphcant's.  employee's  or 
contractor's  personal  history  and 
application  forms. 

EXamONS  CLAMED  FOR  THE  SYSTEM: 

This  system  is  exempt  fi-om  5  U.S.C. 
552a(c)(3).  (c)(4),  (d)(1),  (d)(2),  (d)(3). 
(d)(4).  (e)(1),  (e)(2).  (e)(3).  (e)(4),  (G).  (H) 
and  (I).  (5)  and  (8),  (f)  and  (g)  of  the 
Privacy  Act  piusuant  to  5  U.S.C. 
552a(j)(2),  (k)(2)  and  (k)(5). 

TREASURY/CS  .129 

SYSTEM  NAME: 

Investigations  Record  System — 
Treasury/Customs. 

SYSTEM  LOCATION: 

All  Office  of  Investigations  offices 
located  in  the  United  States  and  within 
each  Office  of  Investigations  office 
located  in  a  foreign  country.  (See 
Customs  appendix  A.) 

CATEOORKS  OF  NNVKKIALS  COVERED  BY  THE 
SYSTEM: 

Records  are  maintained  on 
individuals  who  may  bear  some 
necessary  relevance  to  investigations 
conducted  within  the  scope  of  authority 
of  the  Office  of  Investigations,  United 
States  Customs  Service.  The  categories 
include  but  are  not  limited  to:  (1) 
Known  violators  of  U.S.  Customs  laws; 
(2)  Convicted  violators  of  U.S.  Customs 
and/or  drug  laws  in  the  U.S.  and  foreign 
countries;  (3)  Fugitives  with  outstanding 
warrants.  Federal  or  State;  (4)  Suspect 
violators  of  U.S.  Customs  or  other 
related  laws;  (5)  Victims  of  violations  of 
the  U.S.  Customs  or  related  laws. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  subject  records  may  contain  any 
identifying  or  other  relevant  information 
on  subject  individuals  which  might 
relate  to  the  following  categories  of 
investigations:  Smuggling.  Diamonds  & 
Jewehy;  Smuggling,  Liquor;  Smuggling. 
Narcotics;  Smuggling.  All  Other; 
Prohibited  Importations;  Navigation. 
Airplane  and  Vehicle  Violations; 
NeutraUty  Violations;  Illegal  Exports. 
Baggage  Declaration  Violations; 
Customhouse  Brokers  and  Customs 
Attorneys;  Applications  for  Licenses; 
Theft.  Loss,  Damage  and  Shortage; 
hregular  Deliveries;  All  Other  Criminal 
Cases;  Currency  Violations.  Organized 
Crime;  Personnel  Derelictions;  Other 
Departments,  Bureaus  and  Agencies; 
Federal  Tort  Claims;  Personnel 
Background  Investigations. 
Undervaluation  and  False  Invoicing; 
Petitions  for  Relief;  Drawback;  Marking 
of  Merchandise;  Customs  Bonds; 
Customs  Procediues;  Collections  of 
Duties  and  Penalties;  Trademarks  and 
Copyrights;  Foreign  Repairs  to  Vessels 
and  Aircraft.  Classification;  Market 
Value;  Dumping;  Countervailing  Duties. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTBI: 

5  U.S.C.  301;  Treasiuy  IDepartment 
Order  No.  165.  Revised,  as  amended;  19 
U.S.C.  2072;  Title  19.  United  States 
Code;  Title  18.  United  States  Code. 

ROUTME  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM,  MCLUOMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal.  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of.  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal.  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  tp  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribimal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  dvil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 


information  to  the  news  media  in 
accordance  with  guideUnes  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (5)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POUaES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSMG,  RETAINING,  DISPOSING 

of  records  in  the  system: 

storage: 

Records  are  maintained  in  both  hard 
copy  files  and  on  microfiche  which  are 
placed  in  locked  metal  containers. 

RETRIEVABILITY: 

The  record  system  is  indexed  on  3  x 
5  file  cards  by  the  individual's  name 
and/or  identification  number  and  by  the 
investigative  case  numbers  to  which  the 
information  relates.  The  hard  copy  and 
microfiche  records  are  retrieved  by 
means  of  the  investigative  case 
numbers. 

SAFEGUARDS: 

All  records  are  held  in  steel  cabinets 
and  are  maintained  according  to  the 
requirements  of  the  United  States 
Customs  Records  Manual  and  the 
United  States  Customs  Security  Manual. 
Access  is  Umited  by  visual  controls  and/ 
or  a  lock  system.  During  normal 
working  hours,  files  are  either  attended 
by  responsible  Office  of  Investigations 
employees  or  the  file  area  is  restricted. 
The  office  in  which  the  records  are 
located  is  locked  during  non-working 
hours  and  the  building  is  patrolled  by 
imiformed  seciuity  guards. 

RETENTION  AND  DISPOSAL: 

The  index  cards,  the  hard  copies  and 
microfiche  records  are  retained  in 
accordance  with  standard  Customs 
Service  record  retention  and  disposal 
procedures. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Commissioner.  Office  of 
Investigations.  U.S.  Customs  Service 
Headquarters.  1300  Pennsylvania 
Avenue.  NW.,  Washington.  DC  20229. 

NOTIFICATION  PROCEDURE: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual.  (See  5  U.S.C. 
552a  (e)(4)(G)  and  (f)(1).) 

RECORD  ACCESS  PROCEDURES: 

This  system  of  records  may  not  be 
accessed  under  the  Privacy  Act  for  the 
purpose  of  inspection. 


Federal  Register / Vol.  63,  No.  242 /Thursday,  December  17,  1998 /Notices 


69789 


40NTESTINQ  RECORD  PROCEDURES: 

Since  this  system  of  records  may  not 
accessed  for  purposes  of  determining 
the  system  contains  a  record 

ining  to  a  particular  individual  and 
,  lose  records,  if  any,  cannot  be 
inspected,  the  system  may  not  be 
Accessed  under  the  Privacy  Act  for  the 
purpose  of  contesting  the  content  of  the 
record. 

nCORD  SOURCE  CATEGORIES: 

This  system  contains  investigatory 
material  compiled  for  law  enforcement 
)iuposes  whose  sources  need  not  be 
eported. 

EXBPnONS  CLAMED  FOR  THE  SYSTBI: 

This  system  is  exempt  from  5  U.S.C. 
>52a  (c)(3),  (c)(4),  (d)(1),  (d)(2).  (d)(3). 
d)(4).  (e)(1).  (e)(2).  (e)(3).  (e)(4)(G).  (H) 
md  (I).  (5)  and  (8).  (f)  and  (g)  of  the 
'rivacy  Act  pursuant  to  5  U.S.C.  552a 
j)(2)  and  (k)(2). 

FREASURY/CS  .133 

IVSTEMNAME: 

Justice  Department  Case  File — 
Treasury/Customs. 

irSTEM  LOCATION: 

Office  of  the  Chief  Coimsel.  U.S. 
Customs  Service  Headquarters.  1300 
Pennsylvania  Ave..  NW.,  Washington. 
DC,  20229.  Office  of  the  Assistant  Chief 
Counsel,  U.S.  Customs  Service,  10 
Causeway  Street.  Boston,  MA  02222. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Persons  who  are  parties  in  litigation 
with  the  United  States  Government  or 
subunits  or  employees  or  officers 
thereof,  in  matters  which  affect  or 
involve  the  United  States  Customs 
Service. 

categories  of  records  m  the  system: 

Litigation  report  requests  and 
responses  thereto,  reports  of 
investigations,  internal  Customs  Service 
memoranda  siunmarizing  or  relating  to 
th»matter  in  controversy  and  other 
background  information  relating  to  the 
subject  matter  or  origin  of  the  litigation. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTBI: 

28  U.S.C.  507;  19  U.S.C.  1603;  5 
U.S.C.  301;  E.O.  6166;  Treasury 
Department  Order  No.  165,  Revised,  as 
amended. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose  to 
the  Department  of  Justice  or  directly  to 
United  States  Attorneys  upon  request  to 
assist  in  representing  the  interests  of  the 
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Government,  the  agency  or  officer  or 
employee  involved  in  the  Utigation,  or 
to  other  agencies  involved  in  the  same 
or  similar  litigation;  (2)  disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of.  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  Ucense,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation:  (3)  disclose  information  to  a 
Fmleral,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (4)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  Utigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (5)  provide 
information  to  the  news  media- in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (6)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POLICIES  AND  PRACTICES  FOR  STORMQ, 
RETRKVMO,  ACCESSMQ,  RETAMMO,  DOPOSSM 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Each  case  file  is  inserted  in  file  folder 
which  is  filed  in  an  unlocked  drawer 
within  a  metal  container. 

retrievabmjty: 

Each  case  file  is  identified  in  the  file 
folder  within  the  metal  container. 

SAFEGUARDS: 

The  metal  container  described  above 
is  maintained  within  the  area  assigned  ' 
to  the  Office  of  the  Counsel.  During  non- 
working  hours  the  room  in  which  the 
metal  container  is  located  is  locked. 

retention  and  disposal: 

The  files  are  retained  until  there  is  no 
longer  any  space  available  for  them 
within  the  metal  container,  at  which 
time  the  oldest  files  are  transferred  to 
the  Federal  Records  Center. 


SYSTEM  MANAQER(S)  AND  ADDRESS: 

Chief  Counsel,  U.S.  Customs  Service 
Headquarters,  1300  Pennsylvania 
Avenue.  NW..  Washington.  DC.  20229; 
Assistant  Chief  Counsel,  10  Causeway 
Street.  Boston,  MA  02222. 

NOTnCATION  procedure: 

See  Customs  appendix  A. 

RECORD  ACCESS  procedures: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  information  contained  in  these 
files  originates  with  the  request  from  an 
appropriate  customs  official,  the 
Eiepartment  of  Justice  or  directly  from  a 
United  States  Attorney  or  other 
Government  agency  or  officer  which 
results  in  a  communication  regarding 
the  particular  case,  hiformation  in  this 
file  is  also  derived  from  reports  of 
investigation  regarding  the  enforcement 
of  civil  or  criminal  statutes  or 
regulations,  administrative  proceedings 
or  any  matter  affecting  or  involving  the 
United  States  Customs  Service  or  its 
officers  or  employees. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTBM: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3).  (d)(1).  (d)(2).  (d)(3).  (d)(4). 
(e)(1).  (e)(4)(G).  (H)  and  (I),  and  (f)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
(k)(2). 

TREASURY/CS  .136 

SYSTEM  NAME: 

All  Liquidated  Damage.  Penalty,  and 
Seizure  Cases;  Prior  Violators — 
Treasury/Customs. 

SYSTEM  location:  « 

Office  of  the  Director,  Fines  and 
Penalties  Office,  U.S.  Customs  Service, 
10  Causeway  Street.  Boston.  MA  02109; 
Office  of  the  Director.  Fines  and 
Penalties  Office.  U.S.  Customs  Service. 
P.O.  Box  1490.  St.  Albans.  VT  05478; 
and  Fines.  Penalties  and  Forfeitures 
Office.  Uredo.  TX  78044. 

categories  of  mdivnuals  covered  by  the 
system: 

Prior  violators  of  Customs  Laws:  e.g. 
Customhouse  brokers,  individual  TIB 
violators,  liquidated  damage  cases, 
penalty  cases,  and  seizure  cases. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Name  and  case  number. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 
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ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  itCLUDING  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  biueau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings. 

POUCIES  AND  PRACTICES  FOR  STORING. 
RETREVMG,  ACCESSMG,  RETAMHUG,  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Stored  on  3  x  5  index  cards  and  in  file 
folders. 

RETRCVAMUTY: 

Alphabetically;  by  name. 

SAFEGUARDS: 

In  file  cabinet  in  locked  room  when 
not  jp  use. 

RETENTION  AND  DISPOSAL: 

Boston  District  files  are  kept  for  two 
years  and  then  destroyed  on  site.  St. 
Albans  District  files  are  kept  for  five  (5) 
years  and  then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Fines  and  Penalties  Officer,  U.S. 
Customhouse,  Boston,  MA  02109.  Fines 
and  Penalties  Officer,  Post  Office  and 
Customhouse  Building,  St.  Albans,  VT 
05478;  and  Fines  and  Penalties  Officer. 
Laredo.  TX  78044. 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTMG  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 


RECORD  SOURCE  CATEGORES: 

Information  is  received  bom  the 
individual  at  the  time  the  violation 
occurs  and  from  penalty  notices  which 
are  issued  in  the  Penalties  section.  Also, 
the  Office  of  Investigations  provides  any 
information  developed  during  its 
investigation. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 


TREASURY/CS  .137 
SYSTEM  NAME: 

List  of  Vessel  Agents  Employees — 
Treasury/U.S.  Customs. 

SYSTEM  LOCATION: 

Office  of  Director,  Mid-America 
Customs  Management  Center,  Chicago, 
IL  (see  Customs  appendix  A). 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Persons  employed  by  Vessel  agents. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Names,  addresses.  Social  Security 
numbers,  and  dates  and  places  of  birth 
of  persons  employed. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTME  USES  OF  RECORDS  MAMTAINEO  IN  THE 
SYSTEM,  ilCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains. 

POLiaES  AND  PRACTICES  FOR  STORING. 
RETRIEVVIG,  ACCESSMG,  RETAINING,  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Open  file. 

RETRKVABHJTV: 

Alphabetical  listing  of  employees  by 
vessel  agent  name. 

SAFEGUARDS: 

The  file  described  is  maintained  in 
the  Office  of  the  Director.  Mid- America 
Customs  Management  Center.  Chicago, 
IL.  During  non-working  hours  the  room/ 
building  in  which  the  file  is  located  is 
locked.  Access  limited  to  authorized 
Customs  personnel. 

RETENTION  AND  disposal: 

Employee  name  retained  for  period  of 
employment  with  vessel  agent  agency. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  as  appropriate.  Mid-America 
Customs  Management  Center,  Chicago, 
IL  (see  Location  above). 


NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

Submission  of  data  by  importing 
carrier  or  his  agent. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
TREASURY/CS  .138 
SYSTEM  NAME: 

Litigation  Issue  Files — Treasury/ 
Customs. 

SYSTEM  LOCATION: 

Office  of  Assistant  Chief  Counsel, 
Customs  Court  Litigation,  Second  Floor, 
26  Federal  Plaza,  New  York.  NY  10007. 

CATEGORIES  OF  MDIVKMJALS  COVERED  BY  THE 
SYSTEM: 

Parties  in  litigation  before  the  United 
States  Customs  Court  (or  subunits  or 
employees  or  officers  thereof),  and  other 
individuals  with  knowledge  of  the 
issues  in  controversy,  e.g..  trade 
witnesses,  foreign  or  domestic 
manufacturers,  etc. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Litigation  report  requests  and 
responses  thereto,  reports  of 
investigations,  internal  Customs  Service 
memoranda  summarizing  or  relating  to 
the  matter  in  controversy  and  other 
background  information  relating  to  the 
subject  matter  or  origin  of  the  Utigation. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

19  U.S.C.  1514-1516;  5  U.S.C.  301; 
Treasiuy  Department  Order  No.  165, 
Revised,  as  amended. 

ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCLUDMG  CATEQORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose  to 
the  Department  of  Justice  upon  request 
to  assist  that  Department  in  representing 
the  interests  of  the  Government,  or 
agency  involved  in  the  Utigation;  (2) 
disclose  pertinent  information  to 
appropriate  Federal.  State,  local,  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of.  or  for  enforcing  or 
implementing,  a  statute,  rule, 
regulation,  order,  or  license,  where  the 
disclosing  agency  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (3)  disclose  information  to  a 
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Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (4)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosiires  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  Utigation.  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  coimection  with 
criminal  law  proceedings;  (5)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relates  to  an 
agency's  functions  r;glating  to  civil  and 
criminal  proceedings;  (6)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POIXIES  AND  PRACTICES  FOR  STORINQ, 
RETREVMQ,  ACCESSWQ,  RETAMING,  MSPOSINQ 
OF  RECORDS  M  THE  SYSTEM: 

trORAOE: 

Each  issue  file  is  inserted  in  a 
nimierical  file  folder  (according  to  issue) 
which  is  filed  in  an  imlocked  drawer 
within  a  metal  container. 

RETREVABUTY: 

Each  issue  filed  is  cross-indexed  in 
the  following  card  files:  (a)  By  name  of 
party — plaintiff;  (b)  by  issue;  and,  (c)  by 
titles  of  decided  cases. 

SAFEGUARDS: 

The  metal  container  described  above 
is  maintained  within  the  area  assigned 
to  the  Office  of  the  Assistant  Chief 
Counsel  within  the  Federal  Building.  At 
all  times  the  room  in  which  the  metal 
container  is  located  is  locked,  and 
access  to  the  building  is  controlled  at  all 
times  by  uniformed  guards. 

RETENTION  AND  disposal: 

These  files  are  retained  until  there  is 
no  longer  any  space  available  for  them 
within  the  metal  container,  at  which 
time  the  oldest  files  are  transferred  to 
the  Federal  Records  Center. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Assistant  Chief  Counsel,  Customs 
Court  Litigation,  Second  Floor,  26 
Federal  Plaza,  New  York,  ^4Y  10007. 

NOTFKATION  PROCEDURE: 
See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 


CONTESTHM  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  information  contained  in  these 
files  originates  with  the  receipt  of 
protest  reports  (besed  on  information 
supplied  by  the  subject  individuals  or 
by  their  authorized  agents  or  attorneys) 
firom  the  various  Forts  of  Entry  and/or 
Utigation  report  requests  from  the 
Department  of  Justice  which  results  in 
a  written  report  to  that  Department 
regarding  the  facts  of  the  particular  case. 

EXEMPTIONS  CLAIMEO  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a(c)(3),  (d)(1),  (d)(2),  (d)(3),  (d)(4), 
(e)(1),  (e)(4),  (G),  (H),  and  (I),  and  (f)  of 
the  Privacy  Act  pursuant  to  5  U.S.C. 
552a(k)(2). 

TREASURY/CS  .144 

SYSTEM  NAME: 

Mail  Protest  File— Treasury/Customs. 


retrkvabuty: 

Records  are  retrievable  by  name  or 
protest  number. 

SAFEGUARDS: 

Access  is  limited  to  appropriate 
personnel  and  the  office  is  locked 
during  non-working  hours. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  and  disposed 
of  in  accordance  with  the  Treasury 
Records  Control  Manual. 

SYSTEM  MANAaER(8)  AND  ADDRESS: 

Port  Director  of  Customs,  1751  NW. 
79th  Avenue.  Miami,  FL  33166;  P.O. 
Box  17423,  Washington,  DC  20041;  405 
W.  Fourth  Ave..  Anchorage,  AK  99501; 
300  2nd  Ave.,  South.  Great  Falls.  MT 
59405;  335  Merchant.  Honolulu.  HI 
96813;  511  NW.  Broadway.  Portland. 
OR  97209;  555  Battery  Street.  San 
Francisco.  CA  94126;  1000  2nd  Ave.. 
Suite  2100.  Seattle.  WA  98104-1049. 


SYSTEM  location: 

Foreign  Mail  Branch.  1751  NW.,  79th 
Avenue,  Miami,  FL  33166;  Port  Director 
of  Customs,  P.O.  Box  17423. 
Washington.  DC  20041;  300  2nd  Ave., 
South  Great  Falls.  MT  59405;  P.O.  Box 
1641,  Honolulu,  HI  96806;  1000  2nd 
Ave.,  suite  2100,  Seattle,  WA  98104- 
1049;  U.S.  Customs  Mail  Facility.  Room 
416. 1675— 7th  Street.  Oakland. 
CaUfomia  94615. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Individuals  who  have  filed  formal 
protest  of  the  amotmt  of  duty  assessed 
against  mail  parcels. 

categories  of  records  in  the  system: 

Letters,  invoices,  and  other  pertinent 
doctunents  pertaining  to  protests. 

authority  for  MAifTENANCE  OF  THE  SYSTBC 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165.  Revised,  as  amended. 

ROUTME  USES  OF  RECORDS  MASfTAMEO  M  THE 
SYSTEM,  MCLUDMG  CATEOORKS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to  provide 
information  to  a  congressional  of^ce  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains. 

POUOES  AND  PRACTICES  FOR  STORMG, 
RETREVMQ,  ACCESSMQ,  RETAMMO,  OttPOSMQ 
OF  RECORDS  M  THE  system: 

STORAGE: 

Records  are  kept  in  file  folders  within 
a  metal  file  cabinet. 


NOTnCATWN  PROCBMME: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTVM  RECORD  PROCEDURES: 

See  Access.  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

Source  of  information  is  from  the 
sender,  the  addressee,  the  Customs 
value  records,  and  the  manufacturer  of 
the  item. 

EXBNmONS  CUUMEO  FOR  THE  SYSTEM: 

None. 
TREASURY/CS  .148. 
SYSTEM  NAME: 

Military  Personnel  and  Civilian 
Employees'  Claims  Act  File-Treasury/ 
Customs. 

SYSTEM  location: 

Office  of  the  Chief  Counsel,  U.S. 
Customs  Service  Headquarters,  1300 
Pennsylvania  Avenue.  NW., 
Washington,  DC  20229;  Office  of  the 
Assistant  Chief  Counsel.  Room  125,  U.S. 
Customhouse.  40  S.  Gay  Street. 
Baltimore.  MD  21202;  Associate  Chief 
Counsel.  U.S.  Customs  Service.  6  World 
Trade  Center.  New  York.  NY  10048. 

CATEGORIES  OF  MDIVDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  filing  claims  under  the 
Military  Personnel  and  Civilian 
Employees'  Claims  Act  of  1964. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Documents  relating  to  the 
administrative  handling  of  the  claim 
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and  documents  submitted  by  the 
claimant  in  support  of  the  claim. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
31  U.S.C.  240-243;  5  U.S.C.  301;  31 
CFR  part  4;  Treasury  Department 
Administrative  Circular  No.  131.  August 
19. 1965;  Treasury  Department  Order 
No.  165,  Revised,  as  amended. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUOING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  w^hom  the 
record  pertains. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE:^^ 

Each  case  file  is  inserted 
alphabetically  in  a  file  folder  which  is 
filed  in  an  imlocked  drawer  within  a 
metal  container. 

RETRIEVABIUTY: 

Each  case  file  is  identified  in  a 
manual  alphabetical  card  file  by  the 
name  of  the  person  who  filed  the  claim 
and  alphabetically  in  the  file  folder 
within  the  metal  container  by  the  name 
of  the  person  who  filed  the  claim. 

SAFEGUARDS: 

The  metal  container  described  above 
is  maintained  within  the  Customs 
Service  Building.  Ehiring  non-working 
hours  the  room  in  which  the  metal 
container  is  located  is  locked,  and 
access  to  the  building  is  controlled  at  all 
times  by  uniformed  guards. 

RETENTION  AND  DtSPOSAL: 

These  files  are  retained  until  there  is 
no  longer  any  space  available  for  them 
within  the  metal  container,  at  which 
time  the  oldest  files  are  transferred  to 
the  Federal  Records  Center. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  Counsel,  U.S.  Customs  Service 
Headquarters,  1300  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20229; 
Assistant  Counsel,  U.S.  Customhouse. 
40  S.  Gay  Street,  Baltimore,  MD  21202; 
Associate  Counsel,  U.S.  Customs 
Service,  6  World  Trade  Center.  New 
York,  NY  10048. 

NOmCATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTMQ  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 


RECORD  SOURCE  CATEGORIES: 

The  information  contained  in  these 
files  originates  with  the  Treasury 
Department  Form  No.  3079,  Civilian 
Employee  Claim  For  Loss  or  Damage  to 
Personal  Property,  which  is  completed 
and  filed  with  the  Customs  Service  by 
the  claimant.  Additional  information 
contained  in  these  files  may  be 
separately  provided  by  the  claimant  or 
by  the  claimant's  supervisor. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 


TREASURY/CS  .151 
SYSTEM  NAME: 

Motor  Vehicle  Accident  Reports — 
Treasury/Customs. 

SYSTEM  LOCATION: 

National  Finance  Center,  U.S. 
Customs  Service,  6026  Lakeside  Blvd. 
Indianapolis,  IN  46278. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

U.S.  Customs  employees  involved  in 
automobile  accident  while  on  official 
duty. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  social  security  number,  home 
address,  telephone  number,  age,  title, 
date  of  accident,  place  of  accident, 
make,  year,  license  number  of  vehicles, 
description  of  accident,  information  on 
driver  of  other  vehicle. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301 ;  Treasury  Administrative 
Circular  No.  131.  dated  August  19,  1965, 
as  amended. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance.  Ucense,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 


tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery.  litigation,  or 
settlement  negotiations  or  in  connection 
with  criminal  law  proceedings;  (4) 
provide  information  to  a  congressional 
office  in  response  to  an  inquiry  made  at 
the  request  of  the  individual  to  whom 
the  record  pertains;  (5)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  ia 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (6)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POLIOES  AND  PRACTICES  FOR  STORING, 
RETRIEVMG,  ACCESSING,  RETAIMNG,  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Each  case  file  is  inserted  in  an 
alphabetical  file  folder  which  is  filed  in 
an  unlocked  drawer  in  a  metal  file 
cabinet. 

retrievabhjty: 

Each  case  file  is  in  a  file  folder 
designated  by  the  name  of  the  Customs 
employee  involved  in  the  automobile 
accident. 

SAFEGUARDS: 

The  metal  file  cabinet  described  above 
is  maintained  within  the  area  assigned 
to  the  Regional  Safety  Coordinator 
within  the  office  of  the  Customs 
Management  Center.  Access  to  the 
building  during  non-working  hours  is 
controlled. 

RETENTION  AND  DISPOSAL: 

Files  are  maintained  at  location  for 
two  years  and  then  transferred  to  the 
Federal  Records  Center  where  they  are 
retained  for  four  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  National  Finance  Center, 
U.S.  Customs  Service,  6026  Lakeside 
Blvd.,  Indianapolis,  IN  46278. 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTMO  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  information  in  these  files 
originates  &x)m  the  employee  involved 
in  the  automobile  accidents,  police 
report  and  report  of  investigation 
conducted  by  the  Office  of  Internal 
Affairs. 


IXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
tREASURY/CS  .156 
fVBTEMNAME: 

Narcotic  Violator  File-Treasury/ 
(pustoms. 

^VSTEM  location: 

Fines,  Penalties  and  Forfeitures 
I  )ffice,  East  Great  Lakes  Customs 

Management  Center,  4455  Genessee  St., 

Juffalo,  NY  14225. 

(  UkTEOOmES  OF  mOIVIOUALS  COVERED  BY  THE 
JtYSTEM: 

Persons  who  have  been  foimd  in 
>ossession  of  any  controlled  substance 
vithin  the  Buflalo  District. 

»kTEGORIE8  OF  RECORDS  M  THE  SYSTEM: 

Alphabetized  cross  reference  of 
nolators'  names  and  the  associated  case 
lumbers  assigned  to  these  individuals. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SY8TBI: 

5  U.S.C.  301;  Treasury  Department 
3rder  No.  165,  Revised,  as  amended. 
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KMITME  USES  OF  RECORDS  MAINTAINEO  IN  THE 
iVSTEM,  MCLUDINQ  CATEGORIES  OF  USERS  AND 
FHE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to;  (1)  Disclose 
>ertinent  information  to  appropriate 
'ederal.  State,  local,  or  foreign  agencies 

bisponsible  for  investigating  or 
rosecuting  the  violations  of,  or  for 
snforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
F^eral.  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  coiut,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  coimsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (5)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 


obtain  information  pertinent  to  the 
investigation. 

POLICIES  AND  PRACTICES  FOR  STORMO. 
RETRIEVMG,  ACCESSMQ,  RETAMMQ,  DOPOSMO 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Open  card  file  (3  x  5)  is  kept  in  metal 
flip  file. 

RETRIEVASmTY: 

Narcotic  violator  files  are  cross- 
referenced  by  a  3  X  5  alphabetized  card 
which  contains  both  name  and  case 
number.    ^, 

SAFEGUARDS: 

Open  card  file  kept  in  the  Fines, 
Penalties  and  Forfeitures  Office  which 
is  locked  after  working  hours.  During 
working  houjs,  a  staff  person  is  always 
in  the  office.  The  building  is  under  24 
hour  guard. 

RETENTION  AND  DISPOSAL: 

File  system  has  a  purge  date  of  two 
years  after  which  cross  reference  cards 
are  destroyed  and  case  numbered  file  is 
no  longer  accessible  by  name  of  the 
individual. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  East  Great  Lakes  Customs 
Management  Center.  4455  Genessee  St., 
Buffalo.  NY  14225. 

NOTVICATION  procedure: 

See  Customs  appendix  A. 

record  access  procedures: 
See  Customs  appendix  A. 

CONTESTMQ  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  information  in  these  files  is 
obtained  from  Search/ Arrest  and 
Seiziu«  Reports  transmitted  to  the 
Fines.  Penalties  and  Forfeitures  Office 
by  ports  and  stations  within  the  area. 

EXBVnONS  CLAMB)  FOR  THE  system: 

None. 
TREA^RY/CS  .159 
SYSTEM  name: 

Notification  of  Personnel  Management 
Division  when  an  employee  is  placed 
under  investigation  by  the  Office  of 
Internal  Affairs-Treasury /Customs. 

SYSTEM  location: 

Human  Resources  Division,  East 
Texas  Customs  Management  Center, 
2323  S.  Shepard  St.,  suite  1200, 
Houston,  TX  77019. 

CATEGORIES  OF  MDMDUALS  COVERED  BY  THE 
SYSTEM: 

Customs  employees  who  are 
suspected  of  misconduct. 


CATEOORCS  OF  RECORDS  M  THE  SYSTEM: 

A  written  or  telephonic  notification 
made  by  the  Office  of  Internal  Affairs 
that  an  investigation  has  been  opened 
on  an  individual  employee. 

AUTHORITY  FOR  MAMTBUNCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

NOUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCUNNNG  CATEGORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hirii^  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  Utigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (5)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

^  POLICIES  AND  PRACTICES  FOR  STORMG, 

RETREVMG.  ACCES8M0,  RETAMNG,  DttPOSBM 
OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Notifications  provided  by  the  Office 
of  Internal  Affairs  are  maintained  in  a 
file  folder  and  stored  in  a  metal  security 
cabinet  equipped  with  a  lock. 

retrkvabkjty: 

The  file  contains  the  name  of  the 
employee;  therefore,  Retrievability  is  by 
the  individual's  name. 

SAFEGUARDS: 

A  metal  container,  described  above,  is 
maintained  within  the  area  assigned  to 
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Personnel  Management.  During  non- 
working  hours  the  room  in  which  the 
metal  container  is  kept  is  locked,  and 
access  to  the  building  is  controlled  at  all 
times  by  uniformed  guards. 

RETENTION  AND  DISPOSAL: 

The  name  file  is  retained  until        '^ 
notification  has  been  received  that  the 
investigation  has  been  canceled  or  on 
receipt  of  a  report  of  investigation  fi-om 
the  Office  of  Internal  Affairs. 

SrSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Human  Resources  Division, 
East  Texas  Customs  Management 
Center,  2323  S.  Shepard  St.,  suite  1200, 
Houston,  TX  77019. 

NOTIFICATION  PROCEDURE: 
See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 
See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 
See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES:. 

The  only  source  of  notification  that  an 
employee  has  been  placed  under 
investigation  is  the  Regional  Director, 
Internal  Affairs. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTBI: 

This  system  is  exempt  from  5  U.S.C. 
552a(c)(3).  {d)(l),  (d)(2),  (d)(3),  (d)(4), 
{e)(l).  (e)(4).  (G),  (H),  and  (I),  and  (f)  of 
the  Privacy  Act  pursuant  to  5  U.S.C. 
552a(k)(2).   ^ 

TREASURY/CS  .162 

SYSTEM  NAME: 

Organization  (Customs)  and 
Automated  Position  Management 
System  (COAPMS)-Treasury/Customs. 

SYSTEM  LOCATION: 

Chief  Financial  Officer,  U.S.  Customs 
Service,  Washington,  DC  20229. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

All  Customs  employees  by 
organizational  entity. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Position  control  number  and  other 
personnel  data  such  as  social  security 
number,  date  of  birth,  name,  etc. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDtttG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Provide 
information  to  a  congressional  office  in 
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response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (2)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114. 

POLiaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSMG.  RETAINING,  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  on  magnetic  tape. 

RETRIEVABILfTY: 

Records  are  indexed  by  organizational 
segment,  code,  position  control  nimfiber, 
and  name. 

SAFEGUARDS: 

Limited  access. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  on  magnetic 
tape  until  employee  separation. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Human  Resources  Division. 
U.S.  Customs  Service.  Washington,  DC 
20229. 

NOTIFICATION  PROCEDURE: 
See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RHXMD  SOURCE  CATEGORIES: 

COAPMS  is  composed  of  four  basic 
inputs— CF-1 05— Position  Change 
Form —  presently  prepared  by  the 
Headquarters  Personnel  Branch  and 
operating  offices:  Post  of  Duty  Codes- 
established  by  the  Accounting  Division; 
Ceilings-established  by  the  Budget 
Division;  and  CF-112-a  Request  for 
PPBS  Code  and  Standard  Abbreviation 
of  Position.  In  addition  to  these  four 
sources,  the  IRS  payroll  tape  has  many 
inputs  -1150, 1125,  50,  52.  union  dues, 
etc.,  and  Accounting  tape  K  from  IRS. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
TREASURY/CS  .163 
SYSTEM  name: 

Outside  Employment  Requests — 
Treasury/Customs. 

SYSTEM  LOCATION: 

Located  in  Headquarters  and  Customs 
Management  Centers  and/or  appropriate 
Port  or  post  of  duty  office  of  employee 
making  request. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  employees  engaged  in  outside 
employment. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Outside  employment  request. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (2)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVMQ.  ACCESSMG,  RETAINING,  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

CF-3031  kept  in  manila  folder. 

RETRIEVABUTY: 

By  employee  name. 

SAFEGUARDS: 

Locked  file  cabinet  or  limited  access 
offices. 

RETENTION  AND  DISPOSAL: 

Until  disengagement  frtjm  outside 
employment  or  employee  separation. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Appropriate  managerial  official  in 
each  headquarters.  Customs 
Management  Centers,  SAC,  port  of 
employee. 

NOTIFICATION  PROCEDURE: 

Write  to  System  Manager,  provide 
your  name  and  social  security  number. 

RECORD  ACCESS  PROCEDURES: 

Write  to  System  Manager. 

CONTESTING  RECORD  PROCEDURES: 

Write  to  System  Manager,  specify 
changes  you  are  requesting  and  provide 
your  name  and  social  security  number. 

RECORD  SOURCE  CATEGORIES: 

Employee  submission  of  Form  CF- 
3031. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTBH: 

None. 
TREASURY/CS  .165 
SYSTEM  NAME: 

Overtime  Earnings — Treasury/ 
Customs. 


\ 
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iViTEM  location: 

Passenger  Processing  Port  of  San 
Francisco.  San  Francisco  International 
Airport.  P.O.  Box  251867,  San 
Francisco,  CA  94125-1867;  Los  Angeles 
International  Airport,  1099  S.  LaCienega 
Blvd..  Los  Angeles.  CA  90045;  Port 
Director.  300  S.  Ferry  Street.  Terminal 
Island.  San  Pedro.  CA  90731;  Port 
t)irector,  9  North  Grande  Ave.,  Nogales. 
AZ  85620;  Customs  Management  Center 
Director.  4740  N.  Oracle  Rd..  Suite  310. 
tucson,  AZ  85705;  San  Diego  Barge 
Office;  Offices  of  the  Port  Directors:  San 
Ysidro,  CA;  Andrade.  CA;  Calexico.  CA; 
Douglas.  AZ;  Las  Vegas,  NV;  Lochiel, 
AZ;  Lukeville,  AZ;  Naco,  AZ;  Oxnard, 
CA;  Phoenix,  AZ;  San  Luis  Obispo,  CA; 
San  Luis.  AZ;  Sasabe,  AZ;  Tecate,  CA; 

Eucson.  AZ;  Pembina.  ND;  Detroit,  MI; 
liimeapolis,  MN;  Cleveland,  OH;  St. 
ouis,  MO;  Duluth,  MN;  Milwaukee, 
WI;  Office  of  the  Supervisory 
Warehouse  Officer,  U.S.  Customhouse, 
Hoom  103,  2nd  and  Chestnut  Streets, 
Philadelphia,  PA  19106;  Port  Director. 
tJ.S.  Customs  Service,  40  S.  Gay  St., 
Baltimore,  MD  21202-2004;  Port 
or,  U.S.  Customs  Service,  111 
est  Huron  Street,  Buffalo,  NY  14202; 
ort  Director,  U.S.  Customs  Service,  127 
brth  Water  Street,  Ogdenburg,  NY 
3669;  Port  Director,  U.S.  Customs 
Service,  312  Fore  Street,  Box  4688. 
»ortland.  ME  04112;  Port  Director.  U.S. 
Customs  Service,  49  Pavilion  Avenue, 
Providence,  RI  02905;  Port  Director, 
U.S.  Customs  Service,  PO  Box  1490.  St. 
Albans,  VT  05478;  Port  Director,  U.S. 
Customs  Service,  10  Causeway  Street, 
ioston.  MA  02222;  U.S.  Customs 
Service,  Honolulu  International  Airport, 
ionolulu.  HI  96816,  and  maintained  at 
each  individual  port  within  the  south 
exas  Customs  Management  Center. 


ifr- 


CATEQOmES  OF  MOMOUALS  COVERED  BY  THE 
iSYSTEM: 

Inspection  and  Control  employees 
participating  in  overtime  assignments. 

CATEQOmES  OF  RECOmW  M  THE  SYSTEM: 

Name  and  the  total  current  monetary 
samings  computed  to  the  nearest  dollar. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTBl: 

5  U.S.C.  301;  Treasiuy  Department 
Order  No.  165,  revised  as  amended. 

ROUTME  USES  OF  RECORDS  MAMTAMEO  M  THE 
SYSTEM,  MCLUOVIQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used  to:  (1) 
Provide  information  to  a  Congressional 
office  in  response  to  an  inquiry  made  at 
the  request  of  the  individual  to  whom 
the  record  pertains;  (2)  provide 
information  to  imions  recognized  as 
exclusive  bargaining  representatives 


under  the  Civil  Service  Reform  Act  of 
1978,  5  U.S.C.  7111  and  7114. 

POUOES  AND  PRACTICES  FOR  STORMQ. 
RETRIEVMQ,  ACCESSMQ,  RETAMMQ,  AND 
DISPOSINQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

The  information  is  stored  on 
government  internal  control  personal 
computer  data  disks  and  the 
information  on  earnings  is  updated  on 
a  daily  basis. 

retrcvabuty: 

The  individual's  name  appears 
alphabetically. 

SAFEGUARDS: 

The  room  where  the  records  are  kept 
is  locked  at  other  than  regular  working 
hours.  Passwords  are  required  for  access 
to  records. 

RETENTION  AND  DISPOSAL: 

The  information  on  each  employee 
constantly  changes  and  is  maintained  as 
long  as  the  employee  is  working  in  the 
overtime  system. 

SYSTEM  MANAaER(S)  AND  ADDRESSES: 

Supervisory  Customs  Inspector, 
Station  1.  U.S.  Customs  Service.  555 
Battery  Street,  Room  111,  San  Francisco, 
CA  94125;  Director,  (Airport),  Los 
Angeles  International  Airport,  1109  S. 
LaCienega  Blvd.,  Los  Angeles,  CA 
90045;  Port  Director,  300  S.  Ferry  Street, 
Terminal  Island,  San  Pedro,  CA  90731; 
Port  Director,  9  North  Grande  Ave., 
Nogales.  AZ  85620;  Customs 
Management  Center  Director,  4740  N. 
Oracle  Rd.,  Suite  310.  Tucson.  AZ 
85705;  San  Diego  Barge  Office;  Port 
Directors:  San  Ysidro,  CA;  Andrade,  CA; 
Calexico.  CA;  Douglas.  AZ;  Las  Vegas, 
NV;  Lochiel.  AZ;  Lukeville.  AZ;  Naco. 
AZ;  Oxnard.  CA;  Phoenix.  AZ;  San  Luis 
Obispo,  CA;  San  Luis,  AZ;  Sasabe,  AZ; 
Tecate,  CA;  Tucson,  AZ;  Directors: 
Chicago,  IL;  Pembina.  ND;  Detroit,  MI; 
Minneapolis.  MN;  Cleveland.  OH;  St. 
Louis.  MO;  Duluth.  MN;  Milwaukee, 
WI.  Port  Director  of  Customs,  77  SE  5th 
Street,  Miami,  FL  33131;  Port  Director  of 
Customs,  U.S.  Customhoiise.  2nd  and 
Chestnut  Streets,  Philadelphia.  PA 
19106;  Port  Director  of  Customs.  U.S. 
Customs  Service,  Honolulu,  HI  96819. 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 

X 

RKORDS  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 
CONTESTMG  RECORDS  PROCEDURES: 

See  Access,  Customs  appendix  A. 


RECORD  SOURCE  CATEOORKS: 

Information  is  obtained  fiom  actual 
overtime  earnings  made  by  each 
employee  in  the  system. 

EXEMPTIONS  CLAMED  FOR  THE  system: 

None. 


TREASURY/CS  .170 

SYSTEM  NAME: 

Overtime  Reports— Treasury/ 
Customs. 

SYSTBl  location: 

U.S.  Customs  Service.  Office  of 
Investigations.  South  Central  Region. 
RDI.  1440  Canal  Street,  New  Orleans, 
LA  70112;  SAC.  600  South  Street.  Room 
444.  New  Orleans.  LA  70130;  SAC.  P.O. 
Box  1704,  Mobile.  AL  36601;  RA.  1719 
West  End  Building.  Rooin  303, 
Nashville.  TN  37203,  and  each  port 
within  the  South  Texas  Customs 
Management  Centers. 

categories  of  mdmduals  covered  by  the 
system: 

All  special  agents  in  region  certified 
to  receive  premium  compensation. 

CATEGORIES  OF  RECORDS  Bl  THE  system: 

Numbers  of  hours  worked  by  special 
agents  over  and  above  the  normal  40- 
hour  week. 

AUTHORITY  FOR  MABITENANCE  OF  THE  system: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  revised  as  amended. 

ROUTME  USES  OF  RECORDS  MABfT ABCD  Bl  THE 
SYSTEM,  BICLUOBIQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used  to:  (1) 
Provide  information  to  a  Congressional 
office  in  response  to  an  inquiry  made  at 
the  request  of  the  individual  to  whom 
the  record  pertains;  (2)  provide 
information  to  unions  recognized  as 
exclusive  bargaining  representatives 
imder  the  Civil  Service  Reform  Act  of 
1978,  5  U.S.C.  7111  and  7114. 

POLICIES  AND  PRACTICES  FOR  STORBIO, 
RETREVBIG,  ACCE88BIO.  RETABBNO,  AND 
OISPOSBIG  OF  RECORDS  Bl  THE  SYSTBl: 

storage: 

These  forms  are  maintained  in  file 
folders  in  a  locked  cabinet. 

RETRCVABUTY: 

Files  are  kept  in  alphabetical  order. 

SAFEGUARDS: 

During  non-working  hours  the  rooms 
in  which  the  above  described  containers 
are  located  are  locked. 

RETENTION  AND  disposal: 

These  files  are  destroyed  three  years 
after  special  agent  leaves  agency  or 
office. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Resident  Agent,  U.S.  Customs  Service, 
6125  Interstate,  Bay  11,  Shreveport,  LA 
71109;  Resident  Agent  in  Charge,  c/o 
Drug  Enforcement  Agency,  Little  Rock, 
AR  72211;  Resident  Agent,  Hoover 
Building,  Ste.  216B,  8312  Florida 
Boulevard,  Baton  Rouge,  LA  70806; 
Resident  Agent,  1  Government  Plaza, 
Rm.  423,  2909  13th  Street,  Gul^ort,  MS 
39501;  Resident  Agent  in  Chaise,  U.S. 
Customs  Service,  U.S.  Federal  Building, 
Ste.  230,  Jackson.  MS  39269;  Resident 
Agent  in  Charge,  Station  1,  Box  10182, 
Houma.  LA  70363-5990;  Resident  Agent 
in  Charge,  101  E.  Cypress  Street,  Ste. 
106,  Lafayette,  LA  70502;  Resident 
Agent,  811  Bayou  Pines  Blvd.,  Lake 
Charles,  LA  70601;  Resident  Agent,  811 
Bayou  Pines  Blvd.,  Lake  Charles,  LA 
70601;  New  Orleans  Aviation  Branch, 
P.O.  Box  980,  Belle  Chasse,  LA  70037. 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  information  contained  in  these 
files  originates  with,  and  consists  solely 
of  information  supplied  by  employees. 

EXEMPTIONS  CLAWED  FOR  THE  SYSTBi: 

None. 
TREASURY/CS  .171 
SYSTEMNAHE: 

Pacific  Basin  Reporting  Network. 
SYSTEM  LOCATION: 

Office  of  the  Special  Agent  in  Charge, 
U.S.  Customs  Service,  300  Ala  Moana 
Boulevard,  Room  6127,  Honolulu, 
Hawaii  50104 

CATEGORIES  OF  MOtVIOUALS  COVERED  BY  THE 
SYSTEM: 

Records  are  maintained  on  masters, 
operators,  pilots,  crew  members  and 
passengers.of  vessels  and  aircraft 
traveling  in  or  through  the  Pacific  Basin. 
The  Pacific  Basin  area  includes  the 
countries  of  northeast  Asia,  southeast 
Asia,  the  Pacific  islands  (both 
independent  and  non-independent), 
Australia,  New  Zealand,  United  States, 
Canada  and  Mexico. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  of  records  included 
information  pertaining  to  individuals, 
aircraft  and  vessels  reporting;  vessel/ 
aircraft  name  and  registration  numbers; 
description  of  vessels  and  aircraft; 
departure  and  arrival  information;  and 


destination  locations.  Information  about 
individuals  includes  name,  date  of 
birth,  place  of  birth,  physical 
description,  nationality,  passport 
number,  address  and  occupation. 

AUTHORITY  FOR  MAINTENANCE  OF  THIS  SYSTEM: 

19  U.S.C.  1433,  1459,  and  162;  49 
U.S.C.  App.  1590. 

PURPOSE(S): 

The  purpose  of  the  Pacific  Basin 
Reporting  Network  is  to  implement  a 
law  enforcement  data  base  containing 
records  with  identifying  and  other 
relevant  information  on  vessels,  aircraft 
and  individuals  traveling  in  or  through 
the  Pacific  basin  area,  and  where 
appropriate  to  disclose  this  information 
to  other  domestic  and  foreign  agencies 
which  have  an  interest  in  this 
information. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THIS 
SYSTEM,  MCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal  agencies  and  to  state,  local/ 
territorial  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation  or  order,  or  ficense, 
where  the  disclosing  agency  becomes 
aware  of  an  indication  of  a  violation  or 
potential  violation  of  civil  or  criminal 
law  or  regulation;  (2)  disclose 
information  to  a  court,  magistrate,  or 
administrative  tribunal  in  the  course  of 
presenting  evidence,  including 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations,  or  in  response  to  a 
subpoena,  where  relevant  or  potentially 
relevant  to  the  proceedings,  or  in 
connections  with  criminal  law 
proceedings;  (3)  provide  information  to 
the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings;  and  (4)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POLKIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  tape, 
magnetic  disc  and  hard  copy. 

retrievabnjty: 

By  name  (individual,  master  or  pilot); 
unique  identifiers  (date  of  birth, 


passport  nimiber,  aircraft/vessel 
registration  number);  date,  place  of 
destination;  port  of  registry;  or  vessel 
description. 

SAFEGUARDS: 

All  officials  accessing  to  the  system  of 
records  have  had  a  full  field  background 
check  as  required  and  access  data  on  a 
need-to-know  basis  only.  Procedural 
and  physical  safeguards  are  utilized 
such  as  accountability,  receipt  records 
and  specialized  communications 
security.  The  data  system  has  an 
internal  mechanism  designed  to  restrict 
access  to  authorized  officials.  Hard-copy 
records  are  held  in  steel  cabinets  and 
are  maintained  according  to  the 
requirements  of  the  U.S.  Customs 
Reports  Manual  and  Customs  Security 
Manual.  Access  is  limited  by  visual 
controls  and/or  lock  system.  During 
normal  working  hoiu^,  files  are  attended 
by  responsible  officials;  they  are  locked 
during  non-working  hours  and  the 
building  is  patrolled  by  uniformed 
security  guards. 

RETENTION  AND  DSPOSAL: 

The  records  are  periodically  updated 
to  reflect  changes  and  maintained  as 
long  as  needed,  then  shredded  and 
destroyed. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Office  of  Special  Agent  in  Charge, 
U.S.  Customs  Service,  300  Ala  Moana 
Boulevard,  Room  6127,  Honolulu, 
Hawaii  50104. 

NOTmCATKM  PROCEDURE: 

Pursuant  to  5  U.S.C.  552a(j)(2),  and 
(k)(2),  this  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RECORD  ACCESS  PROCEDURES: 
See  "Notification  procedure"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification  procedure"  above. 

RECORDS  SOURCE  CATEGORIES: 

See  "Categories  of  individuals 
covered  by  the  system"  above.  The 
system  contains  material  for  which 
sources  need  not  be  reported. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  is  exempt  fixjm  5  U.S.C. 
552a  (c)(3),  (c)(4),  (d)(1).  (d)(2),  (d)(3), 
(d)(4),  (e)(1),  (e)(2),  (e)(3),  (e)(4)(G),  (H) 
and  (I),  (e)(5)  and  (e)(8),  (f)  and  (g)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
(j)(2)  and  (k)(2). 

TREASURY/CS  .172 

SYSTEM  NAME: 

Parking  Permits  File— Treasury/ 
Customs. 
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frSTEM  location: 

Chief  Financial  Officer.  U.S.  Customs 
|ervice  Headquarters,  1300 
I  ennsylvania  Ave.,  NW.,  Washington, 
I  C  20229. 

I  ATEOORIES  OF  MOIVIOUALS  COVERED  BY  THE 
9YSTEM: 

Organizational  units  and  persons 
folding  parking  permits. 

( ATEGOMES  OF  RECORDS  IN  THE  SYSTEM: 

Name  of  persons  issued  parking 
»ermits.  and  number  of  parking  spaces 
issigned. 

I  iUTHORITY  FOB  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
I  )rder  No.  165,  revised  as  amended. 

I  lOUTME  USES  OF  RECORDS  MAMTAMEO  M  THE 
UYSTEM,  MCLUOSIQ  CATBKMUES  OF  USERS  AND 
HE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
hese  records  may  be  used  to:  (1) 
^vide  information  to  a  Congressional 
)£fice  in  response  to  an  inquiry  made  at 
he  request  of  the  individual  to  whom 
he  record  pertains;  (2)  provide 
nformation  to  imions  recognized  as 
ixclusive  bargaining  representatives 
mder  the  Civil  Service  Reform  Act  of 
1978,  5  U.S.C.  7111  and  7114. 

•OUOES  AND  PRACTICES  FOR  STORMQ, 
lETRCVMQ.  ACCESSMQ.  RETAMMQ.  AND 
DMPOSMQ  OF  RECORDS  M  THE  SVSTBI: 

STORAGE: 

Paper  files. 

DETRIEVABUTY: 

By  name. 

(SAFEGUARDS: 

Office  locked  at  night. 

RETENTION  AND  DISPOSAL: 

Retained  until  chemged. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  Financial  Officer,  U.S.  Customs 
Service  Headquarters,  1300 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20229. 

NomcATiON  procedure: 
See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

OBNTESTINQ  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

biformation  is  compiled  when 
parking  permit  is  assigned. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTBN: 

None. 


TREASURY/CS  486 
SYSTEM  NAME: 

Personnel  Search— Treasury/Customs. 

SYSTEM  location: 

Office  of  hivestigations.  423  Canal 
Street,  New  Orleans,  LA  70130;  Special 
Agent  in  Charge,  951  Government 
Street,  Suite  700,  Mobile,  AL  36604. 
U.S.  Customs  Service,  Honolulu 
bitemational  Airport,  Honolulu,  HI 
96810;  Ports  of  Entry,  Nogales,  AZ. 

CATEGORIES  OF  WNNVnUALS  COVERED  BY  THE 
SYSTEM: 

bidividuals  indicating  imlawful  or 
suspicious  activity  that  might  result  in 
a  Customs  violation. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Name,  address,  phone  number,  place 
of  business,  physical  description, 
associates,  vessel,  automobile,  or  aircraft 
identified  with  make,  year,  license 
niunber  and  registration  of  vehicles, 
area  of  activity,  method  of  operation  and 
other  relevant  and  necessary 
information  on  individuals  suspected  of 
activity  contrary  to  law. 

AUTHORITY  FOR  MAMTBUNCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  revised  as  amended. 

ROUTME  USES  OF  RECORDS  MAMTAMEO  M  THE 
SYSTBi.  MCLUOMQ  CATBiORES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used  to:  (1) 
Disclose  pertinent  information  to 
appropriate  Federal,  State,  local  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing,  a  statute,  rule, 
regulation,  order,  or  license,  where  the 
disclosing  agency  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State  or  local  agency 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
•  course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  third  parties  during  the 


course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POLIQES  AND  PRACTICES  FOR  STORMO, 
RETRKVMQ,  ACCESSMG.  RETAINING,  AND 
DBPOSMG  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  maintained  in  standard 
Customs  file  folders  in  locked  metal 
cabinets. 

retrievamuty: 

Records  are  indexed  by  identifying 
file  number  and  manually  retrieved. 

SAFEGUARDS: 

File  maintained  in  locked  metal  file 
cabinet,  the  keys  of  which  are  controlled 
by  the  custodian  of  the  files.  Those 
departmental  officials  who  may 
occasionally  be  granted  access, 
consistent  with  their  positions,  have 
been  cleared  by  a  full  background 
investigation  and  granted  appropriate 
security  clearance  for  critical  sensitive 
positions.  During  non-working  hours, 
the  room  housing  the  metal  cabinets  is 
locked. 

RETENTION  AND  DMPOSAL: 

Negative  Search  Reports  are  destroyed 
after  a  five  year  period.  Method  of 
disposal  is  shredding. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Office  of  hivestigations.  U.S. 
Customs  Service.  423  Canal  Street,  New 
Orleans,  LA  70130;  Port  Directors,  as 
applicable,  in  Mid-America  Customs 
Management  Center,  Chicago,  IL; 
Special  Agent  in  Charge,  951 
Government  Street,  Mobile.  AL  36604; 
Port  Director  of  Customs.  U.S.  Customs 
Service,  Honolulu,  HI  96819;  Port 
Directors  at  the  various  ports  of  entry  in 
the  Nogales,  AZ. 

N0TV1CAT10N  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTMQ  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  information  in  this  system 
originates  with,  and  consists  solely  of, 
information  supplied  by  the  individual 
being  searched  and  the  patrol  officer 
doing  the  search. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTBI: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3),  (d)(1).  (d)(2),  (d)(3).  (d)(4). 
(e)(1).  (e)(4)(G).  (H).  and  (I),  and  (f)  of 
the  Privacy  Act  pursuant  to  5  U.S.C. 
552a(k)(2). 


TREASURY/CS  .190 
SYSTEM  name: 

Personnel  Case  File — Treasury/ 
Customs. 

SYSTEM  LOCATION: 

Office  of  the  Chief  Counsel,  U.S. 
Customs  Service  Headquarters,  1300 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20229;  Office  of  the 
Associate  Chief  Counsel,  U.S.  Customs 
Service,  Mid- America.  610  S.  Canal  St., 
Chicago,  IL  60607;  Associate  Chief 
Counsel  of  Customs,  6  World  Trade 
Center,  New  York,  NY.  10048;  Office  of 
Assistant  Chief  Counsel,  555  Battery  St., 
San  Francisco,  CA  94111;  Associate 
Chief  Counsel,  2323  S.  Shepard  St., 
Houston.  TX  77019. 

CATEGORIES  OF  MDMOUALS  COVERED  BY  THE 
SYSTEM: 

Current  or  former  Customs  Service 
employees  against  whom  disciplinary 
action  has  been  proposed  or  taken,  who 
have  filed  grievances,  and  who  have 
filed  complaints  under  the  Equal 
Opportunity  (EO)  Program,  in  most 
cases  where  administrative  proceedings 
have  been  instituted. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Reports  of  investigation  into  alleged 
employee  misconduct,  internal  Customs 
Service  memoranda  recommending 
disciplinary  action,  documents  relating 
to  the  institution  or  conduct  of 
disciplinaiy  proceedings,  documents 
relating  to  the  filing  and  administrative 
disposition  of  formal  and  informal 
grievances  and  documents  relating  to 
the  filing  and  administrative  disposition 
of  EO  complaints. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

Title  5.  United  States  Code;  5  U.S.C. 
301;  Title  5  Code  of  Federal  Regulations; 
Treasury  Departmental  Order  No.  165. 
revised,  as  amended. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  the  Office  of 
Personnel  Management  (OPM)  in 
connection  with  administrative  hearings 
and  to  the  Department  of  Justice  in 
connection  with  court  proceedings 
resulting  firem  appeals  from  decisions 
rendered  at  the  administrative  level;  (2) 
disclose  pertinent  information  to 
appropriate  Federal.  State,  local,  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing,  a  statute,  rule, 
regulation,  order,  or  license,  where  the 


disclosing  agency  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (3)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (4)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (5)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (6)  provide  information  to 
third  parties  dining  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  infon^ation  pertinent  to  the 
investigation. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVmO,  ACCESSMG,  RETAINING,  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Each  case  file  is  inserted 
alphabetically  in  an  unlocked  drawer 
within  a  metal  container. 

RETRIEVABIUTY: 

Each  case  file  id  identified  in  a 
manual  alphabetical  card  file  by  name 
of  the  person,  and  each  case  file  is 
similarly  identified  in  alphabetical 
order  within  the  metal  container. 

SAFEGUARDS: 

The  metal  container  described  above 
is  maintained  within  the  Customs 
Service  building.  During  non-working 
hours,  the  room  in  which  the  metal 
container  is  located  is  locked.  Access  to 
the  building  is  controlled  at  all  times  by 
uniformed  guards. 

RETENTION  AND  DISPOSAL: 

These  files  are  retained  until  there  is 
no  longer  any  space  available  for  them 
within  the  metal  container,  at  which 
time  the  oldest  files  are  transferred  to 
the  Federal  Records  Center. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  Coimsel,  U.S.  Customs  Service 
Headquarters,  1300  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20229; 
Associate  Chief  Counsel  of  Customs, 
U.S.  Customs  Service,  Mid-America, 


610  S.  Canal  St.,  Chicago,  IL  60607; 
Associate  Chief  Covmsel  of  Customs, 
New  York,  NY,  10048;  Assistant  Chief 
Counsel,  555  Battery  St.,  San  Francisco, 
CA  94111. 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORDS  SOURCE  CATEGORIES: 

The  information  contained  in  these 
files  results  from  investigation  into 
alleged  misconduct  on  the  part  of 
Customs  Service  employees, 
recommendations  from  appropriate 
Customs  Service  field  personnel  that 
disciplinary  proceedings  be  instituted 
against  Customs  Service  employees,  the 
filing  of  EO  complaints  by  Customs 
Service  employees,  the  statements  of 
Customs  Service  employees  including 
the  employees  who  are  directly  affected 
by  the  administrative  proceedings,  and 
statements  or  other  information 
provided  by  private  non-governmental 
individuals. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  is  exempt  frx)m  5  U.S.C. 
552a  (c)(3),  (d)(1),  (d)(2),  (d)(3),  (d)(4). 
(e)(1).  (e)(4)(G),  (H)  and  (I),  and  (f)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
(k)(2). 

TREASURY/CS  .193 
SYSTEM  NAME: 

Operating  Personnel  Folder  Files — 
Treasury/Customs. 

SYSTEM  LOCATION: 

Files  are  located  in  Headquarters, 
Customs  Management  Centers,  SACs, 
Area  Ports  and  other  post  of  duty  offices 
throughout  the  Customs  Service 
depending  upon  post  of  duty  of 
employee.  (See  Customs  appendix  A.) 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Customs  employees,  present. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

In  addition  to  the  appropriate 
Personnel  offices,  records  are  also 
maintained  by  district,  port,  or  other 
post  of  duty  management  on  personnel 
matters  such  as,  but  not  limited  to 
name.  Social  Security  number,  awards, 
letters  of  appreciation,  promotions,  step 
increases,  memoranda,  forms  and 
materials  related  to  hiring,  address,  pay, 
transfer  and  separation,  service  time, 
salary,  phone,  education,  society 
memberships,  publications,  skills, 
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c  hronological  work  history,  position 

<  escriptions,  reports  of  discussions  held 
\  nth  employee  regarding  performance, 
I  opies  of  letters  written  to  employee 

<  onceming  performance,  overtime 
tours,  seniority  status,  leave,  overtime 

( amings,  productivity,  locator  card 
i  nformation,  and  related  employment 
1  ecords. 

i  lUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
1 3rder  No.  165,  Revised,  as  amended. 

lOUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
lYSTEM,  MCLUDING  CATEGORIES  OF  USERS  AND 
•HE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
-ecords  may  be  used:  (1)  To  disclose  to 
he  public  for  employment  and  salary 
irerification  upon  request.  (2)  To 
disclose  pertinent  information  to 
ippropriate  Federal,  State,  local,  or 
breign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing,  a  statute,  rule,  . 
regulation,  order,  or  Ucense,  where  the 
disclosing  agency  becomes  aware  of  an 
ndication  of  a  violation  or  potential 
nolation  of  civil  or  criminal  law  or 
regulation.  (3)  To  disclose  information 
to  a  Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  Ucense,  contract,  grant,  or 
other  benefit.  (4)  To  disclose 
information  to  a  coiut,  magistrate,  or 
administrative  tribimal  in  the  coiuse  of 
presenting  evidence,  including 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  Utigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings.  (5)  To  provide  information 
to  imions  recognized  as  exclusive 
bargaining  representatives  under  the 
Qvil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114.  (6)  To  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETREVMQ,  ACCESSMQ,  RETAMMQ,  DISPOSINQ 
OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  file  folders, 
and/or  on  index  cards,  ledgers,  and 
computer  disc. 


retrievabiuty: 

Records  are  indexed  by  name,  or 
Social  Security  number. 

SAFEGUARDS: 

Records  are  located  in  lockable  metal 
file  cabinets  or  in  secured  rooms  with 
limited  access. 

RETENTION  AND  DISPOSAL: 

When  the  employee  leaves  the 
Customs  Service  through  transfer  or 
other  separation,  the  file  will 
immediately  be  forwarded  to  the  office 
maintaining  the  Official  Personnel 
Folder.  There  it  will  be  screened  to 
insiue  that  it  contains  no  documents 
that  should  be  permanently  filed  in  the 
Official  Personnel  Folder  other  than 
exact  duplicates  of  papers  already  so 
filed.  The  file  and  its  contents  will  then 
be  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Program  Management  Officers  at 
Headquarters,  local  Management 
Program  Officers  (MPOs)  in  Customs 
Management  Centers  and  SAC  offices, 
or  managerial  official  in  appropriate 
posts  of  duty  of  employee.  (See  Customs 
appendix  A.) 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
comes  from  employee,  fiom  personnel 
actions  as  noted  in  official  personnel 
folders,  and  from  supervisor. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
TREASURY/CS  .196 
SYSTEM  NAME: 

Preclearance  Costs — Treasury/ 
Customs. 

SYSTEM  LOCATION: 

Customs  Management  Center,  10 
Causeway  Street,  Boston.  MA  02222. 

CATEGORIES  OF  INDMOUALS  COVERED  BY  THE 
system:      _ 

All  Customs  Inspectors  and  Foreign 
Service  employees  of  North  Central 
Region,  who  are  stationed  at  Toronto 
and  Montreal,  Canada. 

categories  of  records  in  the  system: 

Salaries,  Uving  allowances  and 
benefits  paid  to  employees  who  are 
stationed  at  Toronto  and  Montreal, 
Canada. 


authority  for  mamtenancc  of  the  system: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTME  uses  OF  RECORDS  MAMTAMED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of.  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal.  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  Ucense,  contract,  grant,  or 
other  benefit:  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery.  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (5)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114;  (6)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRCVVIG,  ACCESSMQ,  RETAMMQ.  DISP06MQ 
OF  RECORDS  M  TME  SYSTEM: 

STORAGE: 

Data  is  stored  in  a  file  folder  within 
two  metal  file  cabinets  in  the  work  area 
of  the  Budget  Section. 

retrcvabuty: 

The  file  is  identified  as  the  "Pre- 
clearance Record"  which  contains  the 
names  of  all  employees  listed  in 
alphabetical  order  with  corresponding 
costs  associated  with  each  employee. 

SAFEGUARDS: 

The  file  is  located  within  an  office 
that  is  locked  during  non-working 
hours.  The  building  is  guarded  by 
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uniformed  security  police  and  only 
authorized  persons  are  permitted  entry 
to  the  building. 

RETENTION  AND  DISPOSAL: 

The  files  are  kept  for  three  years  and 
then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Customs  Management 
Center,  10  Causeway  Street.  Boston.  MA 
02222. 

NOTIFICATION  PROCEDURE: 
See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 
See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 
See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  information  contained  in  the 
system  is  obtained  from  the  Bi-weekly 
Comprehensive  Payroll  Listing, 
Treasury  Form  2979,  supplied  by  the 
Payroll  Data  Center. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
TREASURY/CS  .197 
SYSTEM  NAME: 

Private  Aircraft/Vessel  Inspection 
Reporting  System — Treasury /Customs. 

SYSTEM  LOCATION: 

Office  of  Field  Operations,  U.S. 
Customs  Service,  1300  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20229. 

CATEGORIES  OF  INDMOUALS  COVERED  BY  THE 
SYSTEM: 

Names  of  pilots  and  vessel  masters 
arriving  in  the  United  States. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Names  and  personal  identifiers  of 
pilots,  vessel  masters,  and  owners  of 
vessels  with  appropriate  registration 
and/or  documentation  numbers  and 
characteristics,  and  arrival  dates  at  port 
of  entry. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of.  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 


an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation:  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSMG,  RETAINING,  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Magnetic  disc  and  tape  storage; 
microfiche. 

RETRIEVABILITY: 

By  individual  name,  private  aircraft/ 
vessel  registration  number;  vessel  name. 

SAFEGUARDS: 

All  inquiries  are  made  by  officers 
with  full  field  backgroimd  investigation 
on  a  "need-to-know"  basis  only. 
Procediu-al  and  physical  safeguards  are 
utilized  such  as  accountability  and 
receipt  records,  guards  patrolling  the 
area,  restricted  access  and  alarm 
protection  systems,  special 
communications  security,  etc. 

RETENTION  AND  DISPOSAL: 

Customs  Form  178  (Private  Aircraft 
Inspection  Report)  is  destroyed  after 
entry  into  data  system. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Process  Owner,  Passenger  Operations 
Division,  U.S.  Customs  Service,  1300 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20229. 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

Proposed  Customs  Form  178  (Private 
Aircraft  Inspection  Report)  which  will 


be  prepared  by  Customs  officers, 
unnumbered  forms  prepared  by  vessel 
masters  or  owners  who  report  their 
arrival  to  a  United  States  port  of  entry, 
and  other  Federal  agencies. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3).  (d)(1),  (d)(2).  (d)(3).  (d)(4). 
.  (e)(1).  (e)(4)(G).  (H)  and  (I),  and  (0  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
(k)(2). 

TREASURY/CS  .201 

SYSTEM  NAME: 

Property  File-Non-Expendable — 
Treasury/Customs. 

SYSTEM  LOCATION: 

Offices  of  each  Port  within  the  Mid- 
America  Customs  Management  Center 
(see  Customs  appendix  A.);  Office  of 
Logistics  Management.  U.S.  Customs 
Headquarters,  1300  Pennsylvania 
Avenue,  NW..  Washington.  DC  20229; 
Office  of  the  Director,  Customs 
Management  Center,  San  Diego,  CA; 
Offices  of  the  Port  Directors:  San  Ysidro, 
CA;  Tecate,  CA;  Calex^co,  CA;  Andrade. 
CA;  San  Diego  Barge  Office,  and  the 
Offices  of  the  Customs  Patrol  Division, 
San  Diego.  CA;  San  Ysidro.  CA; 
Calexico.  CA;  Tecate,  CA;  Port  Directors 
Office,  Entry  Control  Section  (see 
Customs  appendix  A.);  United  States 
Customs  Service,  PO  Box  1641, 
Honolulu,  HI  96806;  Federal  Building. 
Room  198.  511  NW.,  Broadway, 
Portland,  OR  97209;  Management 
Program  Specialist.  U.  S.  Customs 
Service,  555  Battery  Street,  Room  329, 
San  Francisco,  CA  94126. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Employees  issued  non-expendable 
property. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Receipts  for  badges,  cap  insignias. 
bonded  warehouse  keys,  identification 
cards,  Government  driver's  licenses, 
firearms  and  other  non-expendable 
property. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165.  Revised,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAMTAINEO  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (2)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
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:ivil  Service  Reform  Act  of  1978,  5 
J.S.C.  7111  and  7114. 

■OLKIES  AND  PRACTICES  FOR  STORING, 
lETREVMG,  ACCESSMG,  RETAIMNQ,  DtSPOSING 
ye  RECORDS  IN  THE  SYSTEM: 

nORAQE: 

Locked  file  cabinet. 

ietrievabkjty: 

Folders  identified  by  individual's 
lame. 

lAFEGUARDS: 

During  non-working  hours  the  room/ 
)uilding  in  which  the  file  is  located  is 
locked.  Access  limited  to  authorized 
Customs  personiiel. 

ktention  and  disposal: 

Until  employee  separates/transfers. 
Transfer  to  National  Personnel  Records 
Center  (NPRC),  (CPR),  St.  Louis.  MO, 
thirty  days  after  employee  is  separated. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Port  Directors  in  Mid-America  Region; 
Director,  Office  of  Logistics 
Management,  U.S.  Customs  Service, 
Headquarters,  1300  Pennsylvania 
Avenue,  ^4W.,  Washington,  DC,  20229; 
Customs  Management  Center  Directors, 
Port  Directors,  and  Division  Directors 
within  the  San  Diego  Customs  District 
(see  Customs  appendix  A.);  Chief, 
Headquarters  Support  Branch,  Logistics 
Management  Division,  U.S.  Customs 
Service  Headquarters,  1300 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20229;  Local  Property 
Officer,  Room  228,  Federal  Building, 
Entry  Control  Section,  335  Merchant 
Street,  Honolulu,  HI  96813;  Director, 
Federal  Building,  Room  198.  511  NW., 
Broadway,  Portland,  OR  97209; 
Administrative  Officer,  U.S.  Customs 
Service,  555  Battery  Street,  Room  327. 
San  Francisco,  CA  941 1 1 . 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTINO  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORb  SOURCE  CATEGORIES: 

The  information  in  this  system 
consists  of  receipts  of  employees 
receiving  non-expendable  property. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
TREASURY/CS  .206 
SYSTEM  NAME: 

Regulatory  Audits  of  Customhouse 
Brokers — Treasury /Customs. 


SYSTEM  LOCATION: 

Office  of  Regulatory  Audit,  United 
States  Customs  Service  Headquarters, 
1300  Peimsylvania  Avenue,  NW., 
Washington,  DC  20229,  and  at  each  of 
the  field  offices  of  Regulatory  Audit  (see 
Customs  appendix  A  for  addresses). 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Persons  licensed  to  do  business 
pursuant  to  19  U.S.C.  1641. 

CATEGORIES  OF  records  M  the  system: 

Audit  reports  of  customs  broker 
accounts  and  records;  correspondence 
regarding  such  reports;  Congressional 
inquiries  concerning  customs  brokers 
and  disposition  made  of  such  inquiries; 
names  of  officers  of  customs  broker 
firms,  license  numbers  and  dates  issued 
and  district  covered. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTBI: 

19  U.S.C.  1641;  19  CFR  part  111.  5 
U.S.C.  301;  Treasury  Department  Order 
No.  165,  Revised,  as  amended. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  state,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to,  or 
necessary  to  the  requesting  agency's 
hiring  or  retention  of  an  individual,  or 
issuance  of  a  security  clearance,  license, 
contract,  grant,  or  other  benefit;  (3) 
disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  coiu^e  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings;  (4)  provide  information  to 
the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings;  (5)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRKVMG,  SAFEGUARDVIQ.  RETAMMG,  AND 
DiSPOSMG  OF  RECORDS  M  THE  SYSTBi: 

STORAGE: 

Each  custom  broker  permanent  file  is 
inserted  in  alphabetical  order  by  name 
of  the  firm  in  an  unlocked  drawer 
within  a  metal  file  cabinet  located  in 
one  or  more  regulatory  audit  offices. 
Each  customs  broker  work  paper  file  is 
similarly  stored,  but  maintained  in 
numerical  order  by  audit  report  number. 

retrievability: 

Each  broker  permanent  file  is  readily 
retrievable  when  the  name  is  given, 
while  the  workpaper  file  is  retrievable 
after  obtaining  the  audit  report  file 
number  bova  within  the  permanent  file. 

SAFEGUARDS: 

The  files  described  above  are 
maintained  within  the  respective 
regulatory  audit  offices.  Durii^  non- 
working  hours,  the  offices  in  which  the 
files  are  located  are  locked. 

RETENTION  AND  DISPOSAL: 

Customhouse  broker  files  are 
generally  retained  in  each  office  at  least 
three  years,  after  which  they  are  placed 
in  General  Service  Administration  long- 
term  archival  storage. 

SYSTEM  MANAGER(8)  AND  ADDRESS: 

Director.  Office  of  Regulatory  Audit, 
United  States  Customs  Service 
Headquarters.  1300  Pennsylvania 
Avenue,  NW.,  Washington.  DC  20229, 
and  the  Regional  Directors,  Regulatory 
Audit  at  each  of  the  regional  offices  (see 
Customs  appendix  A  for  addresses). 

NOTmCATWN  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  information  contained  in  these 
files  originates  in  connection  with 
customs  broker  audits  conducted  by  the 
regional  regulatory  audit  staffs.  The 
audits  may  be  supplemented  with 
information  furnished  by  the  Office  of 
the  Regional  Counsel,  Office  of 
Enforcement,  and  the  Office  of 
Regulations  and  Rulings.  These  audits 
include  examinations  of  brokers 
business  records,  including  data 
maintained  in  support  of  client  customs 
business. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  is  exempt  fi'om  5  U.S.C. 
552a  (c)(3),  (d)(1),  (d)(2),  (d)(3),  (d)(4). 
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{e)(l).  (e)(4)(G).  (H)  and  (I),  and  (f)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
(k)(2). 

TREASURY/CS  .207 
SYSTEM  NAME: 

Reimbursable  Assignment/Workticket 
System — Treasury/Customs. 

SYSTBM  location: 

U.S.  Customs  Service  Headquarters. 
1300  Pennsylvania  Avenue.  NVV., 
Washington.  DC  20229. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Customs  Service  employees  who 
perform  reimbursable  services  and 
parties  in  interest  for  whom 
reimbursable  services  are  performed. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Name,  address.  Social  Security 
number  or  importer  of  record  number 
assigned  by  the  Customs  Service, 
listings  of  reimbursable  overtime 
assignments  of  Customs  employees, 
bills  and  refund  checks  issued  to  parties 
in  interest,  travel  expenses  incurred  by 
Customs  employees  in  connection  wiA 
the  reimbursable  services. 

AUTHORITY  FOR  MAVOENANCE  OF  THE  SYSTBM: 
19  U.S.C.  261.  267.  and  1451;  19  CFR 
24.16  and  24.17;  5  U.S.C.  301;  Treasury 
Department  Order  No.  165.  Revised,  as 
amended. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  MCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (2)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978.  5 
U.S.C.  7111  and  7114. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVMG,  ACCESSMG,  RETAINING,  DISPOSMG 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  information  in  this  system  is 
contained  in  a  computerized  system 
utilizing  magnetic  tape  storage 
techniques. 

RETRIEVABMJTY: 

The  information  in  this  system  is 
retrieved  by  the  individual's  Social 
Security  number  or  by  the  individual's 
importer  of  record  number. 

SAFEGUARDS: 

Procedural  and  physical  safeguards 
are  utilized  such  as  accountability  and 


receipt  access,  guards  patrolling  the 
area,  restricted  access  and  alarm 
systems. 

RETENTION  AND  DISPOSAL: 

The  records  in  this  system  are 
retained  in  accordance  with  the 
requirements  of  the  Treasury  Records 
Control  Manual. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Commissioner,  Office  of 
Field  Operations,  U.S.  Customs  Service 
Headquarters,  1300  Pennsylvania  Ave, 
NW.,  Washington.  DC  20229. 

NOTIFICATION  PROCEDURE: 
See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 
See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 
See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  information  in  this  system 
originates  with  the  receipt  of  a  request 
for  reimbursable  services  from  the  party 
in  interest.  In  addition,  information  in 
this  system  is  derived  from  Customs 
Form  5106  (Notification  of  Importer's 
Number/Application  for  Importer's 
Number)  which  is  filed  with  the 
Customs  Service  by  the  importer,  and 
from  Customs  Form  6082  (Work  Ticket) 
which  is  filed  by  the  Customs  Inspector 
who  performed  the  reimbursable 
services. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

TREASURY/CS  .208 
SYSTEM  NAME: 

Restoration  of  Forfeited  Annual  Leave 
Cases — Treasury/Customs. 

SYSTEM  LOCATION: 

Located  in  U.S.  Customs  Service, 
National  Finance  Center,  Indianapolis, 
Indiana,  and  Mission  Support  Office  of 
each  Customs  Management  Center.  (See 
Customs  appendix  A  for  addresses). 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Employees  of  the  U.S.  Customs 
Service  who  have  applied  for  restoration 
of  forfeited  annual  leave. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Employee  applications  for  restoration 
of  leave.  Management  decisions  on 
employee  applications  for  restoration  of 
leave.  Applicable  regulations. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended.  - 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSN4G,  RETAINING,  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  manila  folders. 

RETRIEVABILmr: 

Records  are  indexed  by  name. 

SAFEGUARDS: 

Records  are  maintained  in  locked 
files. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  in  accordance 
with  the  requirements  of  the  Treasury 
Records  Control  Manual. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Mission  Support  Officer  in  each 
Customs  Management  Center,  and  the 
Director,  National  Finance  Center, 
Indianapolis,  Indiana 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 


lECORD  SOURCE  CATEGORIES: 

Evidential  materials  supporting 
employee  applications  for  restoration  of 
orfeited  annual  leave.  Evidential 
materials  supporting  management 
decisions. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
rREASURY/CS  .209 
SYSTEM  name: 

Resumes  of  Professional  Artists — 
Treasury /Custom  s. 

lYSTEM  LOCATION: 

Area  Director,  New  York  Seapori 
Area,  6  World  Trade  Center,  New  York, 
'4Y  10048. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Professional  Artists. 

BATEOORIES  OF  RECORDS  M  THE  SYSTEM: 

Artist's  name  and  professional  art 
lackground. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

nOUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDMO  CATEGORIES  OF  USERS  AND 
jTHE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVMG,  ACCESSMG,  RETAINING,  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper. 

RETRIEVABILrrY: 

Alphabetical  listing. 

SAFEGUARDS: 

Filing  cabinet,  office  locked  at  end  of 
day. 

RETENTION  AND  DISPOSAL: 

Records  are  disposed  of  in  accordance 
with  the  requirements  of  the  Treasury 
Records  Control  Manual. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Area  Director,  New  York  Seaport 
Area.  6  World  Trade  Center,  New  York, 
NY  10048. 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 

VIECORD  ACCESS  PROCEDURES: 
See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 


RECORD  SOURCE  CATEGORIES: 

Resume  information  provided  by 
artist. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTBI: 

None. 
TREASURY/OS  .2i1 
SYSTEM  NAME: 

Sanction  List — Treasury/Customs. 

SYSTEM  LOCATION: 

Director,  U.S.  Customs,  National 
Finance  Center,  PO  Box  68907, 
Indianapolis,  Indiana  46228. 

categories  of  individuals  covered  by  the 
system: 

.Persons  who  are  indebted  to  the 
United  States  Government  for  bills  that 
are  unpaid  and  past  due. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Listing  is  issued  weekly  showing 
individual's  name  and  address  plus 
number  and  amount  of  unpaid  and  past 
due  bills. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTME  USES  OF  RECORDS  MAMTAMED  IN  THE 
SYSTEM,  MCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVMG,  ACCESSMG,  RETAINING,  DISPOSING 
OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Each  sanction  list  is  stored  in  a  file 
drawer  in  an  unlocked  file  cabinet. 

retrievability: 

Each  sanction  list  is  identified  by 
month  and  year  of  issuance. 

SAFEGUARDS: 

The  file  cabinet  described  above  is 
maintained  within  the  area  assigned  in 
the  Customs  Office.  During  non-working 
hours  the  room  and/or  building  in 
which  the  file  cabinet  is  located  is 
locked. 

RETENTION  AND  DISPOSAL: 

Retained  in  Customs  Office  for 
minimum  of  one  year.  Disposal  in 
accordance  with  Records  Control 
Manual. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  U.S.  Customs,  National 
Finance  Center,  PO  Box  68907, 
Indianapolis,  Indiana  46022. 


NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 
See  Access,  L,u5ionis>  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  information  in  this  listing  is 
secured  fi-om  CF  6084  Bill  Form  issued 
to  each  individual  and  correspondence 
files  maintained  for  individuals. 

EXEMPTIONS  CLAMKD  FOR  THE  SYSTEM: 

None. 
TREASURY/CS  .212 
SYSTEM  NAME: 

Search/Arrest/Seizure  Report — 
Treasury/Customs. 

SYSTEM  LOCATION: 

Office  of  Investigations,  Offices  of  the 
U.S.  Customs  Service.  (See  Customs 
appendix  A.) 

CATEGORIES  OF  MDIVKMALS  COVERED  BY  THE 
SYSTEM: 

Persons  who  have  or  may  have 
violated  a  law  of  the  United  States. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Name,  alias,  date  of  birth,  age, 
personal  data,  addresses,  home  and 
business  telephone  numbers, 
occupation,  background  information, 
associations,  license  number  and 
registration  number  of  vehicle,  vessel 
and/or  aircraft,  mode  of  entry  of 
individual  or  contraband,  fingerprints, 
pictures,  declaration  forms,  cash 
receipts,  receipt  for  seized  goods,  all 
other  forms  pertinent  to  the  case,  such 
as  Notice  to  Master,  etc. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTME  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM,  MCLUDING  CATEGORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statue, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal'or  other 
relevant  enforcement  information  or 
other  pertinent  information  „which  has 
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requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  coiul,  magistrate,  or  adTi-'iistrative 
tribunal  in  the  coiu-se  oi  presentmg 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (5)  provide  information  to 
third  parties  during  the  coiuse  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POUOtS  AND  PfUCnCES  FOR  STORING, 

rctukvmo,  aocessmo,  retaining,  disposing 
of  mcomw  m  the  system: 

STORAQC: 

Each  case  is  placed  in  a  folder  which 
is  filed  in  numerical  order  according  to 
the  assigned  case  file  number.  These 
files  are  kept  in  a  locked  metal  cabinet. 

retrsvamuty: 

The  above-mentioned  case  file 
numbers  are  cross-indexed  by  name  to 
such  numbers,  and  cards  are  filed 
alphabetically  within  a  metal  file  box. 

SAFEQUAROS: 

The  metal  file  cabinet  and  the  metal 
file  box  are  located  within  an  office  that 
is  locked  diuing  non-working  hours. 

RETENTION  AND  DISPOSAL: 

These  cases  are  retained  for  a  period 
of  three  years  after  which  they  are 
destroyed  together  with  related  index 
cards. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Special  Agent  in  Charge.  (See 
Customs  appendix  A.) 

NomcATiON  procedure: 
See  Customs  appendix  A.   " 

record  access  procedures: 
See  Customs  appendix  A. 

CONTESnNQ  record  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

See  "Categories  of  individuals 
covered  by  ihe  system"  above.  The 
system  contains  material  for  which 
sources  may  not  need  to  be  reported. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  is  exempt  firam  5  U.S.C. 
552a  (c)(3),  (d)(1),  (d)(2),  (d)(3),  (d)(4). 


(e)(1),  (e)(4)(G),  (H)  and  (I),  and  (f)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
(k)(2). 


TREASURY/CS  .214 


SYSTEM  NAME: 

Seizure  Filf 


■Trcacury /Customs. 


SYSTEM  LOCATION: 

Special  Agent  in  Charge,  Room  508, 
U.S.  Customs  Service,  6  World  Trade 
Center,  New  York.  NY  10048. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Ship  masters,  ship  crew  members, 
longshoremen,  vessels,  private  aircraft, 
private  vessels,  individuals  bom  whom 
seiziu^s  have  been  made,  or  upon 
whom  Memoranda  of  Information 
Received  and  Reports  of  Investigation 
have  been  written. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Menioranda  of  Information  Received 
and  reports  of  Investigation  which  are 
reports  from  law  enforcement  agencies 
of  suspects  or  arrests.  Reports  of 
Seizures  by  Customs,  other  information 
indicating  violators  or  suspected 
violators. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  infoitnation  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  biueau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  seciuity 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  coiul,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 


28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (5)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POLICIES  AND  PRACTICES  FOR  STORINO, 
RETRKVMG,  ACCESSiM,  RETAMMQ,  OSPOSMQ 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Manila  files  within  metal  file 
cabinets. 

RETRIEVAMUTY: 

Alphabetical;  for  aircraft  or  car  by 
number;  by  seizure  number;  by  name  of 
individual. 

SAFEGUARDS: 

Room  has  a  24-hour  guard  and  is 
locked. 

RETENTION  AND  DISPOSAL: 

Seizure  files  are  maintained  for  three 
years  after  final  disposition.  Memoranda 
of  Information  Received  are  maintained 
as  long  as  needed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

EKrector,  Patrol  Division,  U.S. 
Customs  Service,  6  World  Trade  Centej, 
New  York,  NY  10048. 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

See  "Categories  of  individuals 
covered  by  the  system"  above.  The 
system  contains  material  for  which 
sources  may  not  need  to  be  reported. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

This  system  is  exempt  fi-om  5  U.S.C 
552a  (c)(3),  (d)(1),  (d)(2).  (d)(3).  (d)(4), 
(e)(1),  (e)(4)(G).  (H)  and  (I),  and  (f)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
(k)(2). 

TREASURY/CS  .215 

SYSTEM  NAME: 

Seizure  Report  File — ^Treasury/ 
Customs. 

SYSrai  LOCATION: 

U.S.  Customs  Mail  Facility,  Room 
416, 1675-7th  Street,  Oakland,  CA 
94615. 

CATEGORIES  OF  MOIVRMIALS  COVERED  BY  THE 
SYSTEM: 

Individuals  to  whom  prohibited 
merchandise  is  addressed. 
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i}ategories  of  records  in  the  system: 

Name,  address,  property  description, 
^timated  foreign  value,  duty,  domestic 
^  alue,  circumstances  of  seizure,  sender, 
s  ection  of  law  violated,  delivery  to  San 
1 'ranci  SCO  seizure  clerk. 

4uTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Ibrder  No.  165,  Revised,  as  amended. 

I OUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUOmC  CATEGORIES  OF  USERS  AND 
IE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
cords  may  be  used  to:  (1)  Disclose 
irtinent  information  to  appropriate 
ederal.  State,  local  or  foreign  agencies 
sponsible  for  investigating  or 

secuting  the  violations  of,  or  for 
nforcing  or  implementing,  a  statue, 
le,  regulation,  order,  or  license,  where 
e  disclosing  agency  becomes  aware  of 
i  in  indication  of  a  violation  or  potential 
y  dotation  of  civil  or  criminal  law  or 
1  egulation;  (2)  disclose  information  to  a 

i ederal.  State,  or  local  agency, 
laintaining  civil,  criminal  or  other 
jlevant  enforcement  information  or 
(kther  pertinent  information,  which  has 
requested  information  relevant  to  or 
1  lecessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
i  ndividual,  or  issuance  of  a  security 

<  iearance,  license,  contract,  grant,  or 

<  tther  benefit;  (3)  disclose  information  to 
ii  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 

i  vidence,  including  disclosures  to 

<  ipposing  counsel  or  witnesses  in  the 

I  ourse  of  civil  discovery,  litigation,  or 
!  ettlement  negotiations,  in  response  to  a 
!  ubpoena,  or  in  connection  with 
riminal  law  proceedings;  (4)  provide 
nformation  to  the  news  media  in 
ccordance  with  guidelines  contained  in 
18  CFR  50.2  which  relate  to  an  agency's 
unctions  relating  to  civil  and  criminal 
troceedings;  (5)  provide  information  to 
rd  parties  during  the  course  of  an 
vestigation  to  the  extent  necessary  to 
ibtain  information  pertinent  to  the 
vestigation. 

lES  AND  PRACTICES  FOR  STORING, 
f^ETRCVMG,  ACCE88MG,  RETAINING,  DISPOSING 
df  RECORDS  M  THE  SYSTEM: 

itorage: 
The  information  in  this  system  is 

t  imtained  on  Customs  Form  6051 
)ustody  Receipt  for  Retained  or  Seized 
"roperty  and  Customs  Form  151- 
learch/ Arrest/Seizure  Report.  These 
orms  are  placed  within  file  folders 

^  vhich  are  located  in  a  metal  file  cabinet. 

ietrievability: 

Each  Seiziire  Report  and  Custody 
]  teceipt  (stapled  together)  are  identified 


by  the  name  of  the  person  to  which  the 
seized  items  are  addressed  and  the 
names  are  filed  by  seizure  number  by 
fiscal  year. 

SAFEGUARDS: 

The  file  folders  are  placed  within  a 
metal  cabinet  which  is  located  within 
an  office  that  is  locked  during  non- 
working  hours.  The  building  is  guarded 
by  uniformed  security  police  and  only 
authorized  persons  are  permitted  in  the 
building. 

RETENTION  AND  DISPOSAL: 

Last  three  fiscal  years  records  are  kept 
in  a  file  cabinet  in  the  office. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Mail  Branch.  See  location 
above. 

NOTIFICATION  PROCEDURE: 
See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  information  in  this  system 
originates  with  and  consists  of 
information  obtained  fi'om  mail 
shipments. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTBI: 

None. 
TREASURY/CS  J!24 
SYSTEM  NAME: 

Suspect  Persons  hidex — ^Treasury/ 
Customs. 

SYSTEM  location: 

U.S.  Customs  Officers  located  at  the 
following  addresses:  300  2nd  Avenue, 
So.,  Great  Falls.  MT  59405;  555  Battery 
Street,  San  Francisco,  CA  94111;  1000 
2nd  Ave.,  Suite  2100,  Seattle.  WA 
98104. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  suspected  of  violation  of 
Customs  Laws. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name  and  related  file  number. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTME  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM,  MCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 


Federal.  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statue, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal.  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (5)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVMG,  ACCESSttKi,  RETAINING,  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  folders  and  stored  in 
metal  file  cabinet. 

retrievabhjty: 

The  office  and  building  are  locked 
during  non-working  hours. 

SAFEGUARDS: 

Alphabetical  by  use  of  cross  index. 

RETENTION  AND  DOPOSAL: 

Records  are  maintained  and  disposed 
of  in  accordance  with  Records  Disposal 
Manual. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Port  Directors  of  Customs.  See 
location  above. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3),  (d)(1).  (d)(2).  (d)(3),  (d)(4), 
(e)(1),  (e)(4)(G).  (H)  and  (I),  ind  (f)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
(k)(2). 
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TREASURY/CS  .226 
SYSraiNAME: 

Television  System — ^Treasury/ 
Customs. 

SYSTEM  location: 

Office  of  Port  Directors  at  ports  of 
entry. 

CATEGORIES  OF  NiDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Persons  involved  in  incidents  related 
to  a  secondary  search  and  subsequent 
disturbance  while  entering  the  United 
States  from  Mexico. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

An  audio-video  cassette  recording  of 
persons  being  escorted  into,  as  well  as 
inside,  the  secondary  offices  of  the 
Customs  area  of  the  Port  of  Entry. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  revised,  as  amended,  and 
the  Customs  Regulations. 

ROUTME  USES  OF  RECORDS  MAINTAMEO  M  THE 
SYSTEM,  MCLUOMO  CATEGORES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  biu^au's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribimal  in  the  coiirse  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (5)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 


POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Audio-video  cassette. 

RETRIEVABIUTY: 

By  subject's  name,  date,  and  time. 

SAFEGUARDS: 

Cassettes  are  imder  control  of  Port 
Director  and  released  only  to  the  courts 
when  subpoenaed  or  when  requested  to 
be  reviewed  by  subject  and  his  attorney. 

RETENTION  AND  DISPOSAL: 

All  cassettes  with  incidents  are 
retained  for  six  months.  Those  on  which 
some  action  may  be  taken  are  retained 
for  one  year  or  close  of  the  case. 
Cassettes  are  reusable.  Therefore, 
erasure  occiu^  when  new  recording 
takes  place. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Port  Directors  offices. 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 
See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  above. 

RECORD  SOURCE  CATEGORIES: 

Audio- video  recording  of  persons 
being  escorted  into  the  Customs  area. 

EXEMPTIONS  CLANNEO  FOR  THE  SYSTEM: 

None. 

TREASURY/CS  .227 
SYSTEM  NAME: 

Temporary  Importation  Under  Bond 
(TIB)  Defaulter  Control  System— 
Treasury/Customs. 

SYSTEM  location: 

U.S.  Customs  Service,  Office  of 
Investigations,  1300  Pennsylvania 
Avenue,  NW,  Washington,  DC  20229. 

categories  of  individuals  covered  by  the 

SVSIfcM: 

Individuals  who  have  been  denied 
T.I.B.  privileges  because  of  failure  to 
pay  outstanding  liquidated  damages. 

categories  of  records  in  the  system: 

Individual's  name,  personal 
identifying  niunbers  and  characteristics, 
address,  company  and  case  description, 
etc. 

AUTHORfTY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  revised,  as  amended. 


ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUOING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribimal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
-pertinent  to  the  investigation. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETREVMG,  ACCESSMG,  RETAINING,  DISPOStNQ 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

(1)  Magnetic  disc  and  tape  storage;  (2) 
Hard  Copy;  (3)  Microfiche  files. 

retrievabhjty: 
Indexing  is  by  violator  name. 

safeguards: 

All  inquiries  are  made  by  officers 
with  full  field  background 
investigations  on  a  "need  to  know" 
basis  only.  Procedural  and  physical 
safeguards  are  utilized  such  as 
accoimtability  and  receipt  records, 
guards  patrolling  the  area,  restricted 
access  and  alarm  protection  systems, 
special  commimications  security,  etc. 

RETENTION  AND  DISPOSAL: 

Records  are  disposed  of  in  accordance 
with  the  requirements  of  the  Treasury 
Records  Control  Manual. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Conunissioner,  Office  of 
Investigations,  U.S.  Customs  Service, 
1300  Pennsylvania  Avenue,  NW, 
Washington,  DC  20229. 
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Notification  procedure: 
See  Customs  appendix  A. 

IfECORO  ACCESS  PROCEDURES: 
See  Customs  appendix  A. 

40NTESTmQ  RECORD  PROCEDURES: 

See  Access,  above. 

itECORD  SOURCE  CATEGORIES: 

Customs  officers  completing  Customs 
torm  164  (TECS-TIB  Defaulter  Control). 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
tREASURY/CS  .232 

IYSTEMNAME: 

Tort  Claims  Act  File— Treasury/ 
(tustoms. 

9YSTEM  location: 

Office  of  the  Associate  Chief  Counsel, 
ffi.S.  Customs  Service,  One  World  Trade 
( lenter.  Suite  741,  Long  Beach,  CA 
I  0832;  Associate  Chief  Counsel  of 
[fustoms,  6  World  Trade  Center,  New 

ork,  NY  10048;  Office  of  the  Associate 
(puef  Counsel,  U.S.  Customs  Service 
icago),  610  South  Canal  St.,  Chicago, 
60607;  Office  of  Associate  Chief 
:ounsel  (Houston),  2323  South  Shepard 
it..  Houston,  TX  77019;  Office  of  the 
ief  Counsel,  U.S.  Customs  Service 
[eadquarters,  1300  Pennsylvania 
venue,  NW,  Washington.  DC  20229; 
Office  of  Assistant  Chief  Counsel,  555 
^attery  Street,  San  Francisco,  CA  94126; 
^d  Office  of  Assistant  Chief  Counsel, 
ioOO  Second  Avenue,  Suite  2200, 
Seattle,  WA  98104. 

Categories  of  individuals  covered  by  the 
system: 

Private  persons  who  have  filed  or  may 
Qle  claims  under  the  Federal  Tort 
Claims  Act  for  property  damage  or 
[  lersonal  injury  allegedly  caused  by  a 
wrongful  or  negligent  act  or  omission  on 
t  le  part  of  a  Customs  Service  employee 

Khile  acting  within  the  scope  of  his 
aployment. 

(  ategories  of  records  m  the  system: 

Reports  of  hivestigation  regarding 
E  cxddents  involving  Customs  employees, 
[  ocimients  relating  to  the  administrative 
[  andling  of  the  claims  filed  thereon, 
E  nd  documents  submitted  by  the 
[  laimant  in  support  of  the  claim. 

I  uthority  for  mamtenance  of  the  system: 

28  U.S.C.  2672,  et  seq;  28  CFR  14.1, 

I I  seq-,  31  CFR  3.1.  et  seq;  Treasiuy 

:  lepartment  Administrative  Circular  No. 
1 31,  dated  August  19, 1965. 


ROUTME  USES  OF  RECORDS  MAMTAMED  IN  THE 
SYSTEM,  MCLUDMQ  CATEOORC8  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal.  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of.  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  olcivil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  biueau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  coimsel  or  v^tnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiajtions.  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information  - 
pertinent  to  the  investigation. 

POLICIES  AND  PRACTICES  FOR  STORINQ, 
RETRIEVMG,  ACCESSVIG,  RETAINING,  DISPOSING 
OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Each  case  file  is  inserted  in  a 
numerical  file  folder  which  is  filed  in  an 
unlocked  drawer  within  a  metal 
container. 

retrievability: 

Each  case  file  is  identified  in  the 
numerical  file  folder  within  the  metal 
container  by  the  name  of  the  person 
who  has  filed  or  may  file  a  claim. 

SAFEGUARDS: 

Diuing  non-working  hours  the  room 
in  which  the  metal  container  is  located 
is  locked,  and  access  to  the  building  is 
controlled  at  all  times  by  uniformed 
guards. 

RETENTION  AND  DISPOSAL: 

Tort  claim  files  are  retained  until 
there  is  no  longer  any  space  available 
for  them  within  the  metal  container,  at 
which  time  the  oldest  closed  files  are 
transferred  to  the  Federal  Records 
Centers. 


\ 


SYSTEM  MANA0ER(8)  AND  ADDRESS: 

Associate  Chief  Counsel,  U.  S. 
Customs  Service.  One  World  Trade 
Center,  Suite  741,  Long  Beach.  CA 
90832;  Associate  Chief  Counsel.  U.S. 
Customs  Service,  6  World  Trade  Center, 
New  York,  NY  10048;  Associate  Chief 
Coimsel  of  Customs,  610  south  Canal 
St..  Chicago,  IL  60607;  Associate  Chief 
Counsel.  2323  South  Shepard  St.,  Suite 
1246,  Houston,  TX  77019;  Chief 
Counsel,  U.S.  Customs  Service 
Headquarters,  1300  Pennsylvania 
Avenue,  NW,  Washington,  DC  20229; 
Office  of  Assistant  Chief  Coimsel,  555 
Battery  Street.  San  Francisco.  CA  94126; 
and  Office  of  Assistant  Chief  Counsel. 
1000  Second  Ave..  Suite  2200,  Seattle, 
WA  98104-1049. 

NOTFICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  information  contained  in  these 
files  originates  with  a  Standard  Form  95 
(Claim  for  Damage  or  Injury)  which  is 
completed  and  filed  with  the  Customs 
Service  by  the  claimant.  Using  these 
forms  as  a  basis,  investigations  are 
conducted  by  authorized  Customs 
Service  investigative  personnel  in  order 
to  determine  the  facts  surrounding  the 
claims.  During  these  investigations 
information  may  be  elicited  from 
Customs  Service  employees,  private 
persons,  or  any  other  parties  who  may 
have  information  regarding  the  facts 
surrounding  the  claims.  When  a  claim  is 
not  filed,  the  information  is  limited  to 
the  investigative  reports  of  the  property 
damage  or  personal  injury. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3),  (d)(1).  (d)(2).  (d)(3).  (d)(4). 
(e)(1),  (e)(4)(G),  (H)  and  (I),  and  (f)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  S52a 
(k)(2). 

TREASURY/CS  .234 


SYSTEM  NAME: 

Tort  Claims  Act  File 
Customs. 


-Treasury/ 


SYSTEM  location: 

Offices  of  the  Director,  Customs 
Management  Center,  Mid-America, 
Chicago,  IL,  Ports,  and  Soutn  Texas 
Customs  Management  Center.  (See 
Customs  appendix  A.) 


CATEGORIES  Of  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

All  individuals  presenting  claims  of 
damage  to  personal  property  resulting 
from  Customs  activities. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Written  damage  claims  supported  by 
estimates,  bills,  claim  forms  and 
internal  Customs  Service  memoranda. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTBI: 

31  CFR  part  3;  5  U.S.C.  301;  Treasury 
Department  Order  No.  165,  revised,  as 
amended. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUOMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used:  To  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVMQ,  ACCESSMG,  RETAMMG.  DISPOSING 
OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Filed  in  cabinets  in  the  Port  Directors 
ofGces. 

RETRCVAnUTY: 

Folders  filed  in  alphabetical 
sequence. 

SAFEGUARDS: 

File  cabinets  are  located  within  the 
area  assigned  in  the  Customs  office. 
During  non-working  hours  the  room  in 
which  the  cabinets  are  located  is  locked. 

RETBmON  AND  DISPOSAL: 

Retained  in  Port  Directors  offices  for 
three  years  then  transferred  to  the 
Federal  Records  Centers  for  seven  years 
and  three  months  prior  to  destruction. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Port  Director  as  appropriate  in  the 
Mid-America  Customs  Management 
Center,  Chicago,  IL.  (See  Customs 
appendix  A.) 

NOmCATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

'See  Customs  appendix  A. 

CONTESTMG  RECORD  PROCEDURES: 

See  Access,  above. 

RECORD  SOURCE  CATEGORIES: 

The  information  in  this  system 
originates  with  a  written  claim 
submitted  by  the  claimant,  as  well  as 
information  supplied  on  Standard  Form 
95  and  internal  Customs  memoranda. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 


TREASURY/CS  .238 


SYSTEM  NAME: 


Training  and  Career  Individual 
Development  Plans — Treasiuy/Customs. 

SYSTEM  LOCATION: 

Located  at  the  Mission  Support  Office 
at  each  Customs  Management  Center. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  U.S.  Customs  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  are  maintained  on  training  or 
other  development  activities  completed 
and/or  planned  for  individual 
employees,  whether  for  programs  such 
as  Executive  Development  or  Upward 
Mobility,  or  other  special  emphasis 
development  programs.  Records  also 
include  such  things  as,  but  not  limited 
to  skills,  abilities,  education, 
experience,  career  plans  and  goals,  and 
other  related  information. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  revised,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAMTAMEO  IN  THE 
SYSTEM,  MCLUOmO  CATEGORKS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (2)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Qvil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114. 

POLIOES  AND  PRACTICES  FOR  STORING, 
RETREVMG,  ACCESSMG,  RETAINING,  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  located  in  file  folders, 
and/or  official  personnel  folder,  and  in 
electronic  media. 

retrievability: 
Records  are  indexed  by  nsune. 

SAFEGUARDS: 

Records  are  maintained  in  locked  file 
or  office. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  uintil  separation 
or  imtil  employee  is  no  longer  part  of  a 
special  emphasis  program. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Mission  Support  Officer  at  each 
Customs  Management  Center. 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 


RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  above. 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  from  the 
employee  and  supervisors. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTBI: 

None. 
TREASURY/CS  .239 
SYSTEM  NAME: 

Training  Records — ^Treasury/Customs. 

SYSTEM  LOCATION: 

Scheduling  Office,  U.S.  Customs 
Service  Academy,  FLETC. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTaK 

Customs  employees  who  have 
completed  training. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Standard  Form  182,  Request, 
Authorization.  Agreement  and 
Certification  of  training.  Selected 
information  also  recorded  in  individuals 
permit  record,  and  a  copy  of  the  form 
is  filed  in  the  individual's  official 
personnel  folder. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  revised,  as  amended. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (2)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETREVMG,  ACCESSMG,  RETAINING,  DISPOSING 

of  records  m  the  system: 
storage: 

Records  are  maintained  in  file  folders, 
on  file  cards,  on  training  forms,  or  on 
discs. 

retrievability: 
Records  are  indexed  by  name. 

SAFEGUARDS: 

Records  are  maintained  in  a  locked 
file  or  room,  or  with  limited  access. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  for  up  to  three 
years  after  employee  separates  bom  the 
Service. 
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I  nrSTEM  MANAQER(S)  AND  ADDRESS: 

National  Director  of  Training,  U.  S. 
I  :ustoms  SVC  Academy,  FLETC 

I  KmnCATION  PROCEDURE: 

U.  S.  Customs  Service  Academy, 
luilding  70— FLETC,  Glynco,  GA  31524 

lECORD  ACCESS  PROCEDURES: 

U.  S.  Customs  Service  Academy, 
luilding  70— FLETC,  Glynco,  GA  31524 

iONTESTING  RECORD  PROCEDURES: 

U.  S.  Customs  Service,  Director, 
Dffice  of  Human  Resources,  1300 
Pennsylvania  Avenue,  NW,  Washington, 
X:  20229 

lECORD  SOURCE  CATEGORIES: 

Information  for  this  file  is  obtained 
rom  supervisors,  managers,  instructors, 
Klucational  institutions,  and/or  training 
acilities  such  as  the  Office  of  Personnel 
Management,  Department  of  the 
Treasury,  etc. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
'REASURY/CS  ^44 
IVSTEM  NAME: 

Treasury  Enforcement 
!]bmmunications  System  (TECS) — 
rreasury/Customs. 

tYSTEM  LOCATION: 

Office  of  Investigations,  U.S.  Customs 
Service,  1300  Pennsylvania  Avenue, 
^W,  Washington,  DC  20229. 

MTEGORIES  OF  MOIVIOUALS  COVERED  BY  THE 
IVSTEM: 

(1)  Violators  or  suspected  violators  of 
J.S.  Customs  or  related  laws  (some  of 
whom  have  been  apprehended  by 
Customs  officers);  (2)  Individuals  who 
ire  suspected  of,  or  who  have  been 
irrested  for,  thefts  from  international 
:ommerce;  (3)  Convicted  violators  of 
J.S.  Customs  and/or  drug  laws  in  the 
United  States  and  foreign  countries;  (4) 
Fugitives  with  outstanding  warrants — 
Federal  or  state;  (5)  Victims  of  U.S. 
Customs  law  violations;  (6)  Owners, 
sperators  and/or  passengers  of  vehicles, 
tressels  or  aircraft  traveling  across  U.S. 
borders;  (7)  Individuals  participating  in 
inancial  transactions  reported  imder 
the  Bank  Secrecy  Act. 

MTEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Every  possible  type  of  information 
rem  a  variety  of  Federal,  state  and  local 
Boiut:es,  which  contributes  to  effective 
aw  enforcement  may  be  maintained  in 
his  system  of  records.  Records  include 
)ut  are  not  limited  to  records  pertaining 
o  known  violators,  wanted  persons, 
ookouts  (temporary  and  permanent], 
reference  information,  regulatory  and 


compliance  data.  Information  about 
individuals  includes  but  is  not  limited 
to  name,  alias,  date  of  birth,  address, 
physical  description,  various 
identification  numbers  (i.e.,  seizure 
number),  details  and  circumstances  of  a 
search,  arrest,  or  seizure,  case 
information  such  as  merchandise  and 
values,  methods  of  theft,  etc. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  revised,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAMTAINEO  IN  THE 
SYSTEM,  MCLUDMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local  or  foreign  agencies  . 
responsible  for  investigating  or 
prosecuting  the  violations  of.  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  Ucense,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal.  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  dvil  discovery,  Utigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (5)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POLICIES  AND  PRACTICES  FOR  STORMO, 
RETRIEVMG,  ACCESSMQ,  RETAMINQ,  DISPOSMQ 
OF  RECORDS  IN  THE  SYSTBH: 

STORAGE: 

Magnetic  disc  and  tape,  laser  optical 
disks,  microfiche,  and  hard  copy. 

RETRIEVAMUTY: 

By  name;  imique  identifiers,  address, 
or  in  association  with  an  enforcement 
report  or  other  system  document. 


SAFEGUARDS: 

(1)  All  officers  making  inquiries  have 
had  a  full  field  backgroimd  investigation 
and  are  given  information  on  a  "need- 
to-know"  basis  only.  (2)  Procedural  and 
physical  safeguards  are  utilized  such  as 
accountability  and  receipt  records, 
guards  patrolling  the  area,  restricted 
access  and  alarm  protection  systems, 
special  communications  security,  etc. 

RETENTION  AND  DISPOSAL: 

Review  is  accomplished  by  Customs 
officers  each  time^  record  is  retrieved 
and  on  periodic  basis  to  see  if  it  should 
be  retained  or  modified.  Since  both 
temporary  and  permanent  records  are 
maintained,  period  of  retention  will 
vary  with  type  of  record  entered.  The 
records  are  disposed  of  by  erasure  of 
magnetic  tape  or  disc,  and  by  shredding 
and/or  burning  of  hard  copy  documents. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Commissioner.  Office  of 
Investigations,  U.S.  Customs  Service, 
1300  Pennsylvania  Avenue,  NW, 
Washington,  DC  20229. 

NOmCATION  PROCEDURE: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual.  (See  5  U.S.C. 
552a  (e)(4)(G)  and  (f)(1).) 

RECORD  ACCESS  PROCEDURES: 

This  system  of  records  may  not  be 
accessed  under  the  Privacy  Act  for  the 
purpose  of  inspection. 

CONTESTWIO  RECORD  PROCEDURES: 

Since  this  system  of  records  may  not 
be  accessed  for  purposes  of  determining 
if  the  system  contains  a  record 
pertaining  to  a  particular  individual  and 
those  records,  if  any,  cannot  be 
inspected,  the  system  may  not  be 
accessed  under  the  Privacy  Act  for  the 
purpose  of  contesting  the  content  of  the 
record. 

RECORD  SOURCE  CATEGORIES: 

This  system  contains  investigatory 
material  compiled  for  law  enforcement 
purposes  whose  sources  need  not  be 
reported. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  is  exempt  fitim  5  U.S.C 
552a  (c)(3).  (c)(4).  {d)(l).  (d)(2).  (d)(3). 
(d)(4).  (e)(1).  (e)(2).  (e)(3).  (e)(4)(G).- (H) 
and  (I),  (5)  and  (8),  (f)  and  (g)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
(j)(2)  and  (k)(2). 

TREASURYACS  .249 

SYSTEM  NAME: 

Uniform  Allowances-Unit  Record — 
Treasury /Customs. 
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SYSTEM  LOCATION: 

Financial  Management  Offlce,  99  S£ 
First  Street,  Miami,  FL  33131; 
Management  Services  Branch, 
Administration  Division,  Port  Director, 
San  Juan,  PR  00903;  Financial 
Management  Division,  U.S.  Customs 
Service,  10  Causeway  St.,  Room  801, 
Boston,  MA  02222. 

CATEGORIES  OF  INDIVDUALS  COVERED  BY  THE 

system: 
U.S.  Customs  Employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name-Record  of  Uniform  Allowance 
Payments. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  revised,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAINTAMED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Provide 
information  to  a  congressional  ofHce  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (2)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  imder  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114. 

policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  disposmq 
of  records  in  the  system: 

storage: 

Files  are  maintained  in  an  unlocked 
drawer  within  a  metal  file  cabinet. 

RETRtEVABtUTY: 

Alphabet  by  name.  Appropriation 
Accounting  Document  Number. 

SAFEGUARDS: 

The  metal  container  described  above 
is  maintained  within  the  area  assigned 
to  the  Financial  Management  Division 
within  the  Customs  Service  Building. 
During  non-working  hours  the  room  in 
which  the  metal  container  is  located  is 
locked  and  access  to  the  building  is 
controlled  by  imiformed  guards. 

RETENTION  AND  DISPOSAL: 

These  files  are  retained  as  prescribed 
by  GAO  Regulations  or  until  there  is  no 
longer  any  space  available  for  them 
within  the  metal  container,  at  which 
time  the  oldest  files  are  transferred  to 
the  Federal  Records  Centers. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Director  of  Financial  Management,  99 
SE  First  Street,  Miami,  FL  33131;  Port 
Director,  U.S.  Customs  Service,  PO  Box 
2112,  Old  San  Juan,  PR  00903;  Director, 


Financial  Management  Division,  U.S. 
Customs  Service,  10  Causeway  St., 
Room  801,  Boston,  MA  02222. 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  above. 

RECORD  SOURCE  CATEGORIES: 

From  memoranda  received  from  Ports. 
Data  transcribed  from  Payment 
Vouchers. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
TREASURY/CS  .251 
SYSTEM  NAME: 

Unscheduled  Overtime  Report 
(Customs  Form  31) — ^Treasury /Customs. 

SYSTEM  LOCATION: 

Director,  Office  of  Operations,  6 
World  Trade  Center,  Room  508,  New 
York,  NY  10048. 

categories  of  indivduals  covered  by  the 
system: 

Special  Agents  assigned  to  the  office 
of  Regional  Director  of  Investigations 
authorized  to  receive  unscheduled 
overtime  remuneration. 

categories  of  records  in  the  system: 

Customs  Form  31  enumerates  the 
nature  of  overtime  performed,  the 
number  of  hours  and  the  date  on  which 
the  overtime  was  performed  and  the 
case  nimiber  of  investigation. 

AUTHORrTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAINTAMED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (2)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING,  RETAINING,  DISPOSVIG 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  information  in  this  system  is 
contained  on  CF  31,  the  forms  are 
contained  within  a  file  folder  and  are 
placed  in  a  metal  file  cabinet. 


retrievabiuty: 
By  name. 

SAFEGUARDS: 

The  file  cabinet  is  maintained  within 
the  area  assigned  to  the  Director  of 
bivestigations.  New  York,  within  the 
Customhouse.  During  non-working 
hours  the  complex  in  which  the  file  is 
located  is  locked  and  access  to  the 
building  is  controlled  at  all  times  by 
uniform  guards. 

RETENTION  AND  DISPOSAL: 

The  forms  are  destroyed  after  three  (3) 
years. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Regional  Director  of  Investigations. 
(See  Customs  appendix  A.) 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  information  in  this  system 
originates  fitjm  the  Special  Agent  who 
performs  the  unscheduled  overtime. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
TREASURY/CS  .252 
SYSTEM  NAME: 

Valuables  Shipped  Under  the 
Government  Losses  in  Shipment  Act — 
Treasiuy/Customs. 

SYSTEM  LOCATION: 

Director,  Customs  Management 
Center,  610  S.  Canal  Street,  Chicago.  IL 
60607. 

CATEGORIES  OF  INDIVDUALS  COVERED  BY  THE 

system: 

Customs  employees  collecting  and 
transmitting  funds  to  cashier  for 
deposit. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name  of  employee,  collection 
document  serial  numbers,  amount  of 
collection. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Section  300.30,  Customs  Accounting 
Manual;  5  U.S.C.  134f;  5  U.S.C.  301. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose  to 
those  officers  and  employees  of  the 
Customs  Service  and  the  Department  of 
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1 1  le  Treasury  who  have  a  need  for  the 
1 « cords  in  the  performance  of  their 
duties;  (2)  disclose  records  as  required 
in  administration  of  the  Freedom  of 
^Information  Act  (5  U.S.C.  552). 

POLICIES  AND  PRACTICES  FOR  STORING, 
MCTRIEVINQ,  ACCESSING,  RETAINING,  DISPOSINQ 

0  ■  RECORDS  IN  THE  SYSTEM: 

irORAGE: 

Filed  in  folders  with  the  individual's 
It  mie  appearing  at  the  top  thereof  in  a 
file  cabinet. 

iii-trievabiuty: 

Each  record  folder  is  filed  by  name  of 
individual. 

i  u  kFEGUARDS: 

The  cabinet  described  above  is 
niaintained  within  the  area  assigned  in 
the  Customs  office.  During  non-working 
hours  the  area  in  which  the  cabinet  is 
located  is  secured. 

EENTION  AND  DISPOSAL: 
detained  for  three  years  and  then 
warded  to  FRC  for  seven  years 
CQtention. 

system  MANAQER(S)  and  ADDRESS: 

J I  Port  Director,  as  appropriate,  in  the 
Mid-America  Customs  Management 
Center.  Chicago,  IL  60607. 

ip^mFICATKM  PROCEDURE: 

See  Customs  appendix  A. 

I^ICORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CpmEsrmQ  record  procedures: 
See  Access,  Customs  appendix  A. 

1 1  £0RD  SOURCE  categories: 

Data  submitted  by  individual  Customs 
1 9  aployee  involved. 

1  ]  EMPTIONS  claimed  FOR  THE  SYSTEM: 

None. 
I'tEASURY/CS  .258 
1 '  STEM  NAME: 

Violator's  Case  Files — ^Treasury/ 
( )  jistoms. 

SYSTEM  location: 

II  Port  Director  of  Customs,  U.S. 
Ciistoms  Service,  Main  and  Stebbins 
sireets,  St.  Albans,  VT  05478. 

categories  of  individuals  covered  by  the 
system: 

I  llndividuals  involved  in  smuggling, 
filing  false  invoices,  documents  or 
statements,  violators  of  Customs  bonds, 
dt  any  violation  of  Customs  laws. 

qItEGORIES  of  records  IN  THE  SYSTEM: 

Individual's  name  and  address.  Social 
$k:urity  number  and  physical 


•description;  alias,  occupation,  type  of 
violation,  previous  record,  driver's 
license,  passport  number,  notes  from 
inspectors  involved,  and  any  other 
supporting  documents. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  IDepartment 
Order  No.  165,  Revised,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  Ucense,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (5)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders  and  3x5  index  cards. 

RETRIEVABILfTY: 

Filed  by  case  number. 

SAFEGUARDS: 

Files  are  under  the  supervision  of 
Fines,  Penalties  and  Forfeitures  Officer 
from  8  a.m.  to  5  p.m.,  Monday  through 
Friday.  All  other  hours,  office  remains 
locked. 


RETENTION  AND  DISPOSAL: 

Files  are  maintained  in  the  office  of 
the  Fines.  Penalties,  and  Forfeitures 
Officer  for  a  period  of  five  years  or  six 
years.  At  the  conclusion  of  this  period, 
they  are  destroyed  by  shredding. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Port  Director,  U.S.  Customs  Service, 
St.  Albans.  VT  05478. 

NOTIFtCATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

See  "Categories  of  individuals 
covered  by  the  system"  above.  The 
system  contains  material  for  which 
sources  may  not  need  to  be  reported. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3),  (d)(1),  (d)(2),  (d)(3),  (d)(4), 
(e)(1).  (e)(4)(G).  (H)  and  (I),  and  (f)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
(k)(2). 

TREASURY/CS  .260 

SYSTEM  NAME: 

Warehouse  Proprietor  Files — 
Treasury/Customs. 

SYSTEM  location: 

Mid-America  Customs  Management 
Center.  610  S.  Canal  St..  Suite  900. 
Chicago,  IL  60607.  (See  Customs 
appendix  A.) 

CATEGORIES  OF  MDIVDUALS  COVERED  BY  THE 
SYSTEM: 

Present  and  past  warehouse 
proprietors  and  employees  that  require 
an  investigation  and  related 
information. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Report  of  investigations,  application 
and  approval  or  denial  of  bond  to  act  as 
warehouse  proprietor  and  other 
Customs  Service  Memoranda.  Names, 
addresses.  Social  Security  numbers,  and 
dates  and  places  of  birth  of  persons 
employed. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Customs  Regulations,  part  19.  5  U.S.C. 
301. 

ROUTINE  USES  OF  RECORDS  MAMTAMED  IN  THE 
SYSTEM,  INCLUDMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local  or  foreign  agencies 
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responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation:  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (5)  provide  information  to 
third  parties  diuing  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETREVMG,  ACCESSMG,  RETAININQ,  nSPOSMG 
OF  RECORDS  IN  THE  SYSTEM: 

STORAQE: 

Records  are  maintained  in  file  folders 
and  stored  in  file  cabinets  in  each  Fori 
Director's  office  within  the  Mid- 
America  Customs  Management  Center, 
Chicago,  IL  60607. 

retrevabuty: 

Each  file  is  identified  by  the  name  of 
the  warehouse  proprietor. 

SAFEGUARDS: 

The  file  cabinets  are  maintained 
within  the  area  assigned  to  the  District 
Director.  During  non-working  hours  the 
room  and/or  building  in  which  the  file 
cabinet  is  located  is  locked. 

RETENTION  AND  DISPOSAL: 

Employee  name  data  retained  for 
period  of  employment  v«rith  warehouse 
proprietor. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Port  Director,  as  appropriate,  in  the 
Mid-America  Customs  Management 
Center,  Chicago,  IL  60607.  (See  Customs 
appendix  A.) 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 


RECORD  ACCESS  PROCEDURES: 
See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  information  in  this  file  originates 
from  the  individual  applicant  for 
warehouse  proprietor's  bond,  from 
reports  of  investigation,  and  other 
Customs  Memoranda. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3),  (d)(1),  (d)(2),  (d)(3).  (d)(4). 
(e)(1),  (e)(4)(G),  (H)  and  (I),  and  (f)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
(k)(2). 

TREASURY/CS  .262 

SYSTEM  name: 

Warnings  to  Importers  in  lieu  of 
Penalty — ^Treasury/Customs. 

SYSTEM  location: 

Located  in  the  Office  of  the  Director. 
Customs  Management  Center,  610  S. 
Canal  St.,  Suite  900,  San  Diego,  CA 
92101;  Offices  of  the  Port  Directors,  U.S. 
Border  Station,  San  Ysidro,  CA  92073; 
P.O.  Box  189,  Tecate,  CA  92080;  P.O. 
Box  632,  Calexico,  CA  92231;  235 
Andrade  Road,  Winterhaven,  CA  92283; 
Andrade,  CA;  San  Diego  Barge  Office. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  and  firms  in  violation  of 
Customs's  laws. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Brief  record  of  violation  and  warning. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165.  Revised,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  mCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regidation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 


.  individual,  or  issuance  of  a  security 
.  clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  third  parties  during  the 
coiuse  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POUOES  AND  PRACTICES  FOR  STORING. 
RETRIEVMG,  ACCESSMG,  RETAINING,  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 

STORAQE: 

Maintained  on  5  x  7  cards. 

retrievabhjty: 
Alphabetically  indexed. 

SAFEGUARDS: 

Not  accessible  to  other  than  Customs 
officers. 

RETENTION  AND  DISPOSAL: 

The  records  are  disposed  of  in 
accordance  with  the  Treasury  Records 
Control  Manual. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Port  Directors,  and  Directors  within 
the  Customs  Management  Center/ 
Southern  California  Customs  District. 
(See  Customs  appendix  A.) 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

Customs  Officials. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
TREASURY/CS  .268 
SYSTEM  NAME: 

Military  Persoimel  and  CiviUan 
Employees'  Claims  Act  File — ^Treasury/ 
Customs. 

SYSTEM  location: 

Office  of  the  Associate  Chief  Counsel, 
U.  S.  Customs  Service,  2323  South 
Shepard  St.,  Houston,  TX  77019. 

categories  of  moividuals  covered  by  the 
system: 

Current  or  former  Customs  employees 
fiUng  claims  under  the  Military 
Personnel  and  Civilian  Employees' 
Claims  Act  of  1964. 
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qiTEQORIES  OF  RECORDS  IN  THE  SYSTEM: 

Documents  relating  to  the 
^4ininistrative  handHng  of  the  claim 
aiid  documents  submitted  by  the 
claimant  in  support  of  the  claim. 

AllTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

pi  U.S.C.  240-243;  31  CFR  part  4; 
Treasury  Department  Administrative 
Circular  No.  131,  August  19,  1965;  5 
ljj[S.C.  301;  Treasury  Department  Order 
165,  Revised,  as  amended. 


TME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
■  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
cords  may  be  used  to  provide 
inlformation  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
r|Biquest  of  the  individual  to  whom  the 
record  pertains. 

FKKKIES  AND  PRACTICES  FOR  STORING, 
RSTRIEVmC,  ACCESSING,  RETAINING,  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 

SIIORAGE: 

[Each  case  file  is  inserted 
all  phabetically  in  a  file  folder  which  is 
fi.  ed  in  an  unlocked  drawer  within  a 
rietal  container. 

retrievabiuty: 

Each  case  file  is  identified 
a  1  phabetically  in  the  file  folder  within 
1 1  e  metal  container  by  the  name  of  the 
I  ( irson  who  filed  the  claim. 

SIFEGUARDS: 

The  metal  container  described  above 
i:  >  maintained  within  the  area  assigned 
to  the  Office  of  the  Regional  Counsel 
(12th  floor),  500  Dallas  Street,  Houston, 
TX  77002.  During  non- working  hours 
thie  room  in  which  the  metal  container 
is  located  is  locked,  and  access  to  the 
biiilding  is  controlled  at  all  times  by 
i^itiformed  security  guards  provided  by 
the  lessor. 

RtBTENTION  AND  DISPOSAL: 

These  files  are  retained  until  closed  at 
which  time  the  closed  files  are 
transferred  to  the  Director,  Logistics 
Nffenagement  Division,  Office  of  the 
Director,  East  Texas  Customs 
Management  Center,  Houston,  TX,  for 
ultimate  transportation  to  the  Federal 
Ft^cord  Center. 

SITBTEM  MANAGER(S)  AND  ADDRESS: 

J  Associate  Chief  Coimsel,  U.  S. 
dustoms  Service,  2323  South  Shepard 
St ,  Houston,  TX  77019. 

HI]  nnCATION  PROCEDURE: 

See  Customs  appendix  A. 

RfclCORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 


CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 


RECORD  SOURCE  CATEGORIES: 

The  information  contained  in  these 
files  originates  with  the  Treasury 
Department  Form  No.  3079,  Civilian 
Employee  Claim  For  Loss  or  Damage  to 
Personal  Property,  which  is  completed 
and  filed  with  the  Customs  Service  by 
the  claimant.  Additional  information 
contained  in  these  files  may  be 
separately  provided  by  the  claimant  or 
by  the  claimant's  supervisor. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
TREASURY/CS  .269  , 

SYSTEM  NAME: 

Accounts  Payable  Voucher  File — 
Treasury/Customs. 

SYSTEM  LOCATION: 

Financial  Management  Division,  U.S. 
Customs  Service,  Gulf  Customs 
Management  Center,  423  Canal  Street, 
New  Orleans,  LA  70130. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  South  Central  Region  personnel  to 
whom  travel  and  other  disbursements 
are  made.  All  individuals  who  provide 
goods  and  services  to  the  South  Central 
Region. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Invoices  and  travel/ other  vouchers 
and  supporting  disbursements 
schedules. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (2)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Serviceileform  Act  of  1978,  5 
U.S.C.  7111  and  7114. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders  in  unlocked  file  cabinets. 

RETRIEVABIUTY: 

By  name. 


SAFEGUARDS: 

Usage  limited  to  Regional  personnel; 
cabinets  are  located  in  rooms  which  are 
locked  during  non-working  hours. 


RETENTION  AND  DISPOSAL: 

In  accordance  with  Records  Control 
Manual;  records  are  disposed  of  when 
no  longer  needed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Financial  Management 
Division,  U.S.  Customs  Service.  Gulf 
Customs  Management  Center,  423  Canal 
Street,  New  Orleans,  LA  70130. 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

Invoices  and  travel/other  vouchers 
submitted  by  the  individual. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

TREASURY/CS  .270 
SYSTEM  NAME: 

Background-Record  File  of  Non- 
Customs  Employees-Treasury/Customs. 

SYSTEM  LOCATION: 

Ofiice  of  Internal  Affairs,  U.S. 
Customs  Service,  1300  Pennsylvania 
Ave.  NW,  Washington,  DC. 

CATEGORIES  OF  HiOIVIDUALS  COVERED  BY  THE 
SYSTBM: 

Present  and  past  non-Customs 
personnel  requiring  a  background 
investigation  to  be  granted  a  permit  to 
conduct  Customs  business. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Report  of  background  investigations, 
names,  addresses.  Social  Security 
numbers  and  date  and  place  of  birth, 
etc.  of  non-Customs  employees. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTBH: 

5  U.S.C.  301;  Treasury  E)epartment 
Order  No.  165,  Revised,  as  amended. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomei. aware  of 
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an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevemt  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribimal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

pouaes  and  practices  for  storing, 
retrievmg,  accessing.  retaining.  disposing 
of  records  in  the  system: 

storaqe: 

Records  are  maintained  in  file  folders 
and  stored  in  file  cabinets  in  the 
CKrector's  office.  Records  are  also 
maintained  in  computer  format  in  ports 
providing  internal  aircraft  arrival/ 
departure  services. 

retrievablity: 

Each  file  is  identified  by  the  name  of 
the  non-Customs  employee. 

SAFEGUARDS: 

The  file  cabinets  are  maintained 
within  the  area  assigned  to  the  Director. 
During  non-working  hours  the  room 
and/or  building  in  which  the  file 
cabinet  is  located  is  locked.  Computer 
format  are  maintained  in  locked  access 
areas  Mdthin  each  respective  district 
and/or  port  office. 

RETBfTION  AND  DISPOSAL:  ^' 

Employee  name  data  is  retained 
during  the  period  the  non-Customs 
employee  requires  admittance  to 
restricted  areas. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Personnel  Seciuity  Division,  Office  of 
Internal  Affairs,  Customs  Headquarters. 
(For  addresses  see  Customs  Service 
appendix  A). 

NOTmCATKM  PROCEDURE: 

See  Customs  appendix  A. 

RKORO  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTMQ  RECORD  PROCHNJRES: 

See  Access,  Customs  appendix  A. 


RECORD  SOURCE  CATEGORIES: 

The  information  in  this  file  originates 
from  the  individual  non-Customs 
employee  granted  a  permit  to  conduct 
Custom's  business  and  from  reports  of 
background  investigation  which  include 
interviews  of  Customs  personnel  and 
private  parties  emd  from  other  Customs 
internal  documents. 

EXEMPTIONS  CLAHWEO  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3),  (c)(4).  (d)(1).  (d)(2).  (d)(3). 
(d)(4),  (e)(1),  (e)(2),  (e)(3),  (e)(4)(G),  (H) 
and  (I),  (5)  and  (8),  (f)  and  (g)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
(j)(2)  and  (k)(2). 

TREASURY/CS  .271 

SYSTEM  NAME: 

Cargo  Security  Record  System — 
Treasury/Customs. 

SYSTEM  LOCATION: 

Director,  Customs  Management 
Center,  423  Canal  Street,  New  Orleans, 
LA  70130;  Port  Director,  PO  Box  2748, 
Mobile,  AL  36601. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Drivers  of  motor  vehicles  or  licensed 
cartmen  and  lightermen;  properties  and 
operators  of  each  class  of  Customs 
bonded  warehouse  and  their  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  on  drivers  of  motor  vehicles 
contain  information  relating  to  personal 
statistical  data,  physical  characteristics, 
history  of  past  employment,  previous 
five  years  residences,  alias  (if  any), 
citizenship,  military  records,  criminal 
record  other  than  traffic  violations,  use 
of  narcotic  drugs,  and  photograph. 
Name  of  operator  of  bonded  warehouse 
and  employees. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTBM: 

5  U.S.C.  301;  Tre€isury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTME  USES  OF  RECORDS  MAMTAMED  IN  THE 
SYSTEM,  MCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 


other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (5)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POUOES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSMQ.  RETAINING,  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folder  with  Customs  Form  3078, 
Customs  Form  73,  Photographs,  and 
correspondence;  For  bonded 
warehouses,  file  folder  contains 
Customs  Form  3581  and  names, 
addresses,  and  Social  Security  nimiber 
of  all  employees;  all  stored  in  metal  file 
cabinet.  Alphabetical  list  of  current  I.D. 
cards  issued  on  drivers  retained  in  file 
folder  and  stored  in  desk  drawer. 

RETRIEVABHJTY: 

By  individual  name  or  corporate 
name. 

SAFEGUARDS: 

Locked  metal  file  cabinet  and  desk 
drawer  of  customs  employee;  building 
secured  after  hoiu^. 

RETENTION  AND  DISPOSAL: 

Information  on  drivers  is  retained  in 
an  active  file  until  revoked  or  canceled. 
After  revocation  or  cancellation,  the 
information  folder  is  placed  in  an 
inactive  file  for  a  period  of  five  years, 
after  which  time  the  records  are 
disposed  of  in  accordance  with  the 
General  Services  Administration 
Records  Disposal  Manual.  Information 
on  proprietor  bonded  warehouse 
operators  and  employees  is  retained  on 
file  until  Customs  bonded  operations 
cease  and  are  discontinued,  then  are 
maintained  in  an  inactive  file  for  a 
period  of  three  years.  Final  disposition 
is  in  accordance  with  the  GSA  Records 
Disposal  Manual. 
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ffSTEM  MANAQER(S)  AND  ADDRESS: 

Director,  Customs  Management 
( inter,  423  Canal  Street,  New  Orleans, 
A  70130;  Port  Director,  PO  Box  2748, 
« iobile,  AL  36601. 

ItpriRCATioN  procedure: 
See  Customs  appendix  A. 

I  I^CORD  ACCESS  procedures: 
See  Customs  appendix  A. 


(QNTESTMO  RECORD  PROCEDURES: 
See  Access,  Customs  appendix  A. 

{ ifeCCRD  SOURCE  CATEGORIES: 

Information  is  obtained  from 
applicant  (individual  or  corporation) 
iind  from  reports  of  investigation  on 
1  rivers  obtained  from  Regional  Director, 
1  ivestigations,  U.S.  Customs  Service. 

I  qCEMPnONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
ib2a  (c)(3),  (d)(1),  (d)(2).  (d)(3),  (d)(4). 
<  m,  (e)(4)(G),  (H)  and  (I),  and  (f)  of  the 
Tivacy  Act  pursuant  to  5  U.S.C.  552a 
k)(2). 

r?1EASURY/CS  .272 

SVSTEMNAME: 

Currency  Declaration  File  (Customs 
Form  4790) — ^Treasury/Customs. 

E  location: 
Enforcement  Systems  Division, 
ustoms  Service,  PO  Box  85145, 
Diego,  CA  92138  (for  addresses  of 
rt  Directors,  see  Customs  appendix 
). 

iTEOORIES  OF  MOMDUALS  COVERED  BY  THE 
SVSTEM: 

Individuals  departing  from  or  entering 
e  coimtry  who  filed  IRS  Form  4790. 

iTeqories  of  records  m  the  system: 
Name,  identifying  number,  birth  date, 
dress,  citizenship,  visa  date  and 
place,  immigration  aUen  number,  kinds 
akid  amounts  of  monetary  instruments, 
andress  in  the  United  States  or  abroad, 
passport  niunber  and  country,  and 
pirival  or  departure  information. 

kknHORITY  FOR  MAMTENANCE  OF  THE  SYSTBI: 

1  31  U.S.C.  1101;  5  U.S.C.  301;  Treasury 
Department  Order  No.  165,  revised,  as 
i  mended. 

VNITME  USES  OF  RECORDS  MAMTAMED  IN  THE 
SySTEM,  MCLUDMQ  CATEQORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosures  are  not  made  outside  the 
partment. 

PDLKIES  AND  PRACTICES  FOR  STORMQ, 
FETREVMQ,  ACCE8SMG,  RETAINMQ,  DBPOSMQ 
OF  RECORDS  M  THE  SYSTEM: 

tarORAQE: 

I    The  Form  4790  is  maintained  in  a  file 
'<  >lder  or  binder  in  an  initial  file  cabinet. 


Information  is  stored  chronologically  in 
TECSn. 

RETRIEVABIUTY: 

They  are  indexed  and  filed  by  name 
and  date  in  the  folder  or  binder.  They 
can  be  retrieved  by  computer  and 
printed. 

SAFEGUARDS: 

The  office  and  building  are  locked 
during  non-working  hours.  Electronic 
data  is  limited  to  persons  cleared  for 
access  to  the  data. 

RETENTION  AND  DISPOSAL: 

The  records  are  retained  from  one  to 
five  years  and  then  destroyed. 

SYSTEM  MANAGER(8)  AND  ADDRESS: 

Port  Directors  of  Customs. 
NOTnCATION  procedure: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTMG  RECORD  PROCBNIRES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  information  on  the  Customs  Form 
4790  originates  from  the  individual  or 
Customs  agent  reporting  the  bringing  in 
or  taking  out  of  currency  or  monetary 
instruments  exceeding  10,000  dollars. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 

TREASURY/CS  J374 

systbmname: 

Importers,  Brokers,  Carriers, 
Individuals  and  Siu«ties  Master  Files- 
Treasury/Customs. 

SYSTEM  LOCATION: 

Office  of  Financial  Management,  909 
S.E.  First  Avenue,  Miami,  FL  33131. 

CATEGORIES  OF  MDIVBUALS  COVERED  BY  THE 
SYSTEM: 

Brokers,  Importers,  Individuals, 
Carriers,  and  Sureties. 

CATEGORIES  OF  RECORDS  BH  THE  SYSTEM: 

Copies  of  correspondence  incoming 
and  outgoing,  copies  of  bonds,  entries, 
bills,  data  center  listings. 

AUTHORITY  FOR  MABfTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTBIE  USES  OF  RECORDS  MABfTABIED  B(  THE 
SYSTEM.  BKXUDBIG  CATEGORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used  to  provide 
information  to  a  congressional  office  in 


response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains. 

POUCIES  AND  PRACnCeS  FOR  STORBM, 
RETRCVBM.  ACCESSBIO,  RETABBNQ.  OWPOSBIO 
OF  RECORDS  Bl  THE  SYSTBft 

storage: 

Files  are  maintained  in  an  unlocked 
drawer  within  a  metal  file  cabinet. 

retrcvabbjty: 

Alphabetical  by  name  appearing  on 
correspondence. 

SAFEGUARDS: 

The  metal  container  described  above 
is  maintained  within  the  area  assigned 
to  the  Financial  Management  Division 
within  the  Customs  Service  Building. 
During  non-working  hours  the  room  in 
which  the  metal  container  is  located  is 
locked. 

RETENTION  AND  DISPOSAL: 

These  files  are  retained  until  there  is 
no  longer  any  space  available  for  them 
within  the  metal  container,  at  which 
time  the  oldest  files  are  transferred  to 
the  Federal  Records  Center. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Office  of  Financial 
Management,  909  SE  First  Avenue.     . 
Miami,  FL  33131. 

NOTVKATION  PROCEDURE: 

See  Customs  appendix  A. 

RKORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTBiG  RKORD  PROCBMIRES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

Correspondence,  Customs  Service 
Data  Center  and  Ports. 

EXEMPTIONS  CLABCD  FOR  THE  SVSTBI: 

None. 
TREASURY/CS  .278 
SYSTBI  NAME: 

Automated  Commercial  System 
(ACS) — ^Treasury/Customs. 

SYSTBM  location: 

The  Computer  is  located  in 
Newington,  Virginia.  Computer 
terminals  are  located  at  Customhouses 
and  ports  throughout  the  United  States 
and  at  U.S.  Customs  Headquarters, 
Washington  DC  (For  addresses  of 
Customhouses,  see  Customs  appendix 
A.) 

categories  of  b«)ivr>uals  covered  by  the 
system: 

U.S.  Customs  Service  employees  and 
individuals  involved  in  the  import 
trade. 
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CATEOOMES  OF  RECORDS  M  THE  SYSTEM: 

The  system  data  base  is  comprised  of 
commodity  cmd  merchandise  processing 
information  relating  to  Customs 
administration  of  trade  laws.  The 
foUowing  system  files  may  contain 
information  about  U.S.  Customs 
Services  employees  and/or  individuals/ 
companies  involved  in  the  import  trade. 
(1)  ACS  Security  Files:  Contains 
randomly  established  five-digit 
identification  codes  assigned  to 
Customs  Service  employees  authorized 
to  use  the  system.  The  file  consists  of 
the  names  and  social  security  number  of 
all  Customs  Service  employees  using 
the  remote  terminals  to  input 
information  into  the  system.  (2) 
Importer/Broker/Consignee  Bond  Files 
and  FP  and  F  Violator-Protest  files: 
Records  consist  of  importer  of  record 
number,  importer  name  and  address, 
type  of  importation  bond,  expiration 
date,  surety  code,  violation  statistics 
and  protest  information.  The  importer  of 
record  number  is  used  as  the  method  of 
accessing  the  files.  The  number  is 
assigned  by  any  one  of  three  code 
formats  according  to  availability  and  the 
following  hierarchy.  The  first  choice  is 
the  IRS  Employer  Identification  Number 
(EIN).  The  vast  majority  of  importers 
have  the  EIN  because  of  the  business 
necessity  of  it.  The  second  alternative  is 
the  Social  Security  number  (SSN).  The 
third  alternative  is  a  Customs-assigned 
number.  This  file  is  referenced  during 
entry  processing  to  verify  that  the 
individual  or  company  making  entry  is 
authorized  to  import  and  is  properly 
bonded.  (3)  Entry  Files:  A  record 
consists  of  a  three-digit  Customs — 
assigned  Customhouse  broker  or 
importer  niunber  (non-SSN)  and  the 
name  and  address.  The  file  is  referenced 
during  entry  processing  to  validate  the 
entry  file  code  and  is  used  to  direct 
system  output  to  the  broker  or  importer. 
(4)  Corporate  Surety  Power  of  Attorney 
and  Bond  Files:  The  data  consists  of 
names  of  agents  who  are  authorized  to 
write  a  Customs  bond  and  their  SSN,  a 
three-digit  surety  code  (non-SSN) 
assigned  by  the  Customs  Accounting 
Division,  the  surety  name  and  Customs 
bond  information.  (5)  Liquidator  File:  A 
record  consists  of  a  Customs-assigned 
three-digit  liquidator  identification 
(non-SSN)  and  a  Customs  employee's 
name.  The  employee's  liquidator  code  is 
input  into  the  system  as  a  means  of 
maintaining  quality  control  and  an  audit 
trail  on  entries  liquidated.  (6)  Foreign 
Manufacturer/Shipper  File:  The  file 
contains  an  identification  code 
constructed  using  a  formula  based  on 
name  and  address,  manufacturer  name 
and  address  reported  by  importers  and 


brokers  on  Customs  entry  forms  or 
electronic  formats.  Carrier  Files:  This 
file  consists  of  carrier  names  and  codes 
(non  SSN)  which  are  4  characters — 
Standard  Carrier  Agent  Code  (SCA)  for 
vessel  carriers  and  2  or  3  character — 
International  Air  Transport  Association 
(LATA)  for  air  carriers.  This  code  is  used 
to  validate  data  input  to  the  manifest 
and  entry  processing  systems  and  to 
direct  system  output  to  the  carrier. 

AUTHCRfTV  FOR  MAMTBIANCC  OF  THE  SVSTBI: 
19  U.S.C.  66, 1448, 1481, 1483. 1484, 
1505.  and  1624. 

ROUTME  USES  OF  RECORDS  MAMTAMEO  IN  THE 
SYSTEM,  MCUJOMQ  CATEQORES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose  to 
the  Bureau  of  the  Census  by  providing 
magnetic  tapes  containing  foreign  trade 
data;  (2)  disclose  pertinent  information 
to  appropriate  Federal,  State,  local  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing,  a  statute,  nUe, 
regulaticm,  order,  or  license,  where  the 
disclosing  agency  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (3)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcem«it  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (4)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  coimsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  coonection  with 
criminal  law  proceedings;  (5)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POUOa  AND  PRACTICES  FOR  STORMO, 
RETRCVBiQ,  ACCE88MQ,  RETAMMQ,  DISPOSMQ 
OF  RECORDS  M  THE  system: 

storage: 
Magnetic  media. 

retrevamuty: 
By  identification  codes  and/or  name. 

SAFEGUARDS: 

Access  to  computer  area  is  controlled 
by  a  security  pass  arrangement  and 
personnel  not  connected  with  the 


operation  of  the  computer  are 
prohibited  fi-om  entering.  The  building 
security  is  protected  by  a  uniformed 
guard.  At  the  ports  of  processing, 
terminal  rooms  are  under  close 
supervision  during  working  hours  and 
locked  after  close  of  business.  The 
system  security  officer  issues  a  unique 
private  five  digit  identification  code  to 
each  authorized  user.  Access  to  the 
Customs  computer  bom  other  than 
system  terminals  is  controlled  through  a 
security  software  package.  Users  must 
input  a  unique  identification  code  and 
password  during  the  terminal  log-in 
procedure  to  gain  access  to  the  system. 
The  password  is  not  printed  or 
displayed  at  the  port  of  processing.  The 
system  validates  the  user  ID  by 
transaction  type,  thereby  limiting  a 
system  user's  access  to  information  on 
a  "need-to-know"  basis.  A  listing  of 
identification  codes  of  authorized  users 
can  be  printed  only  by  request  of  the 
security  officer.  The  passwords  are 
changed  periodically  to  enhance 
security. 

HUtWHOW  AMD  DWPOAL; 

Files  are  periodically  updated  to 
reflect  changes,  etc,  and  are  diqx>sed  of 
in  accordance  with  the  requirements  of 
the  Treasury  Records  Control  Manual. 

SYSrai  MANAGERtS)  AND  address: 

Director,  Office  of  Automated 
Systems,  Customs  Service  Headquarters, 
1300  Pennsylvania  Avenue,  NW, 
Washington,  DC  20229,  is  responsible 
for  all  data  maintained  in  the  files. 

NOTmCATWN  procedure: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTMQ  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  system  data  base  contains  data 
received  on  authorized  Customs  fonns 
or  electronic  formats  bom  individuals 
and/or  companies  incidental  to  the 
conduct  of  foreign  trade  and  required  by 
the  Customs  Service  in  administering 
the  tariff  laws  and  regulations  of  the 
United  States. 

EXBVTIONS  CUUMH)  FOR  THE  system: 

None. 
TREASURY/CS  .284 

SYSTEM  NAME: 

Personnel  Verification  System 
(PVS) — ^Treasury/Customs. 

SYSTEM  LOCATION: 

Office  of  Information  and  Technical 
Services,  U.S.  Customs  Service,  1300 
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'ennsylvania  Avenue.  NW., 
Washington,  DC  20229.  and  Regional 
Offices  of  the  U.S.  Customs  Service. 
(See  Customs  appendix  A.) 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

I  Authorized  Customs  personnel  and 
^on-Customs  personnel  who  have 
received  authorization  to  use  the 
ional  Commimications  Centers. 

iTEQORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individual  identifiers  including  but 
hot  Umited  to  name,  office  address, 
home  address,  office  telephone  niunber, 
home  telephone  number,  badge  number, 
Social  Security  niunber,  radio  call  sign, 
>age  number,  organization,  and  unit. 

,  AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
3rder  No.  165,  Revised,  as  amended. 

WUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
nrSTBI,  MCUKDMQ  CATEQORKS  OF  USERS  AND 
fHE  PURKMES  OF  SUCH  USES: 

These  records  and  information  in  the 
ncords  may  be  used  to:  (1)  Disclose 
>ertinent  information  to  appropriate 
federal.  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of.  or  for 
Enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Fmieral.  State,  or  local  agency, 
inaintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
^dividual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
k  court,  magistrate,  or  administrative 
bibimal  in  the  course  of  presenting 
Evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  dvil  discovery.  Utigation.  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

I  AND  PRACTICES  FOR  STORVIQ, 

•■  RECORDS  M  THE  SYSTEM: 

IQE: 
(1)  Alphabetic  or  numerical  listings  or 
files;  (2)  microfiche;  (3)  magnetic 
disc  and  tapes;  (4)  other  electronic 
storage  media. 


RETRIEVABIUrY: 

By  name,  call  sign,  paging  number. 
Social  Security  number,  badge  number, 
organizational  code. 

SAFEGUARDS: 

Records  are  located  in  controlled 
access  areas  with  alarm  protection 
systems.  Offices  are  staffed  twenty-four 
hours  a  day,  seven  days  a  week. 

RETENTION  AND  DSPOSAL: 

Records  are  maintained  in  the  system 
until  such  time  as  the  individual  is  no 
longer  authorized  usage  of  the  Regional 
Commimications  Center.  Disposal  is  by 
erasiu«  of  disc/tapes,  shredding  and/or 
burning  of  Ustings  or  card  files,  and 
burning  of  microfiche. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Assistant  Commissioner,  Office  of 
Information  and  Technical  Services, 
U.S.  Customs  Service,  1300 
Pennsylvania  Avenue.  NW., 
Washington,  DC  20229. 

NOmCATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 


See  Access.  Customs  appendix  A. 

RECORD  SOURCE  CATEOORKS. 

The  sources  include  but  are  not 
limited  to  (1)  the  individual  to  whom 
the  record  relates;  (2)  internal  Customs 
Service  records;  (3)  Persoimel 
Verification  Sheet. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTBI: 

None. 

TREASURY/CS  .286 

SYSTEM  NAME: 

Automated  Index  to  Central 
Investigative  Files — ^Treasury /Customs. 

SVSTBi  LOCATION: 

Office  of  Investigations.  U.S.  Customs 
Service.  1300  Feimsylvania  Avenue 
NW..  Washington.  DC  20229. 

CATEQORKS  OF  MMOUALS  COVERED  BY  THE 
SYSTEM: 

(1)  Known  violators  of  y.S.  Customs 
laws.  (2)  Convicted  violators  of  U.S. 
Customs  and/or  drug  laws  in  the  United 
States  and  foreign  countries.  (3) 
Suspected  violators  of  U.S.  Customs  or 
other  related  laws.  (4)  Private  yacht 
masters  and  pilots  arriving  in  the  United 
States. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

A  Usting  of  Memoranda  of 
Information  Received.  Reports  of 


Investigations;  Search/ Arrest/Seizure 
Reports,  Penalties,  and  Forfeitures, 
reports  required  by  Private  Aircraft 
Reporting  System,  reports  required  by 
the  Private  Yacht  Reporting  System, 
reports  on  vessel  violations.  Reports 
relating  to  an  individual,  various  other 
correspondence  (letter,  memoranda, 
etc.),  which  related  to  an  individual  in 
the  Treasury  Enforcement 
Communications  System. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTBI: 

5  U.S.C.  301  and  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 
Authority  for  the  collection  and 
maintenance  of  the  report  included  in 
the  system  is:  19  U.S.C.  1603;  19  U.S.C. 
1431;  19  U.S.C.  66;  31  CFR  part  103. 

ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTBI,  MCUJOMO  CATEOORKS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal.  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  Ucense,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal.  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  Ucense,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribimal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  coimsel  or  witnesses  in  the 
coiirse  of  civil  discovery.  Utigation.  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POUCICS  AND  PRACTICES  FOR  STORBIQ, 
RETMEVMQ,  ACCES8M0,  RCTABBNO,  OWPOSWO 
OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Magnetic  disc  and  tape,  microfiche. 

retrevabhjty: 

Name,  personal  identification 
numbers.  Customs  case  number, 
document's  central  file  number. 


69818 


Federal  Register /Vol.  63,  No.  242  /  Thursday,  December  17,  1998 /Notices 


SAFEGUAROS: 

(1)  All  Central  Files  users  must  have 
a  full  field  background  investigation.  (2) 
The  "need  to  know"  principle  appUes. 
(3)  Procedural  and  physical  safeguards 
are  utilized  such  as  accountabihty  and 
receipt  records,  guard  patrolling 
restricted  areas,  alarm  protection 
systems,  special  communication 
security.  (4)  Access  is  Umited  to  all 
Office  of  hivestigations  terminals  and  all 
Law  Enforcement  Systemsttivision 
Headquarters  and  Newington,  VA 
terminals. 

RETENTION  AND  disposal: 

Records  will  be  maintained  in  the 
Automated  Index  to  Central 
Enforcement  files  for  as  long  as  the 
associated  doomient  or  microfiche  is 
retained.  Records  will  be  destroyed  by 
erasure  of  the  magnetic  disc  and  by 
burning  the  microfiche. 

8V8TBI  MANAQEII(S)  AND  ADDRESS: 

Assistant  Commissioner,  Office  of 
Investigations,  U.S.  Customs  Service, 
1300  Pennsylvania  Avenue,  NW., 
Washington,  DC  20229. 

NOmCATION  PKOCSHIRC: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual.  (See  5  U.S.C. 
552a  (e)(4)(G)  and  (f)(1).) 

RECORD  ACCESS  PROCEDURES: 

This  system  of  records  may  not  be 
accessed  imder  the  Privacy  Act  for  the 
purpose  of  inspection. 

COWTESTWO  RECORD  PROCEDURES: 

Since  this  system  of  records  may  not 
be  accessed  for  purposes  of  determining 
if  the  system  contains  a  record 
pertaining  to  a  particular  individual  and 
those  records,  if  any,  cannot  be 
inspected,  the  system  may  not  be 
accessed  under  the  Privacy  Act  for  the 
purpose  of  contesting  the  content  of  the 
record. 

RECORD  SOURCE  CATEOORIES: 

This  system  contains  investigatory 
material  compiled  for  law  enforcement 
purposes  whose  sources  need  not  be 
reported. 

EXBVTIONS  CLAMB)  RNt  THE  SYSTBI: 

This  system  is  exempt  bom  5  U.S.C. 
552a  (c)(3),  (c)(4),  (d)(1),  (d)(2),  (d)(3), 
(<i)(4).  (e)(1),  (e)(2),  (e)(3),  (e)(4)(G),  (H) 
and  (I),  (5)  and  (8).  (f)  and  (g)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
(j)(2)and(k)(2). 


Appendix  A— U.S.  Customs  Service 

I.  Notification,  Record  Access  and 
Amendment  Procedures 

Notification  and  Record  Access 
Procedures:  Requests  by  an  individual  to  be 
notified  if  the  system  of  records  contains 
records  pertaining  to  him  and  requesting 
access  to  the  records  shall  be  in  writing  with 
envelope  and  letter  clearly  marked  "Privacy 
Act  Request"  and  directed  to  the  Assistant 
Commissioner,  Office  of  Regulations  and 
Rulings,  U.S.  Customs  Service,  Rm.  3.4A, 
Ronald  Reagan  Bldg.,  1300  Pennsylvania 
Avenue,  NW,  Washington,  DC  20229,  or  to 
the  Customs  Management  Center  Director  of 
the  region  in  which  the  records  are  located 
(see  addresses  below). 

The  request  may  be  presented  in  person 
between  the  hoiu^  of  9  a.m.  and  4:30  p.nL 
Where  the  request  is  presented  in  person,  the 
requester  shall  present  adequate 
identification  to  establish  his  identity,  and  a 
comparison  of  his  signature  aiid  those  in  the 
records  may  be  made  where  the  records 
contain  the  signature  of  the  person  to  whom 
the  records  pertain.  If  an  individual  is  unable 
to  provide  the  requisite  documents  for 
identification  pmposes,  he  may  be  required 
to  make  a  signed  statement  asserting  identity 
and  stipulating  that  he  understands  that 
Imowingly  or  willfully  seelung  or  obtaining 
access  to  records  about  another  person  under 
false  pretenses  is  punishable  by  a  fine  of  not 
more  than  $5,000. 

Where  the  request  is  made  in  writing,  it 
shall  he  accompanied  by  a  notarized 
statement  executed  by  the  requester  asserting 
identity  and  stipulating  that  he  understands 
that  knowingly  or  willhilly  seeking  or 
obtaining  access  to  records  about  another 
person  under  false  pretenses  is  punishable  by 
a  fine  of  not  more  than  $5,000.  A  comparison 
of  his  signatvire  and  those  in  the  records  mey 
be  made  where  the  records  contain  the 
signature  of  the  person  to  whom  the  records 
pertain. 

Amendment  Procedures:  Requests  by  an 
individual  contesting  the  context  of  a  record 
within  a  system  of  records  shall  be  in  writing 
with  the  envelope  and  letter  clearly  marked 
"Privacy  Act  Amendment"  and  directed  to 
the  Assistant  Commissioner,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service,  1300  Pennsylvania  Avenue,  NW, 
Washington,  DC  20229.  or  to  the  Director  of 
the  Customs  Management  Center  of  the 
region  in  which  the  records  are  located.  (See 
addresses  below.) 

n.  Location 

Addresses  of  Headquarters,  U.S.  Customs 
Service,  Customs  Management  Centers, 
Regional  Directors  (Internal  Ailairs),  Port 
Directors  of  Customs,  and  Customs  Office 
of  Enforcement  field  offices: 

Headquarters  U.S.  Customs  Service:  1300 
Pennsylvania  Avenue,  NW,  Washington, 
DC  23229. 

Customs  Management  Centers 

Arizona— 4740  North  Oracle  Road.  Suite  310, 
Tucson,  AZ  85705.  (520)  670-5900. 

Caribbean  Area — #1  La  Puntilla  St.,  Room 
203.  San  )uan  PR  00901.  (787)  729-6950. 

East  Great  Lakes— 4455  Genesee  St.,  Buffalo, 
NY  14225,  (716)  626-0400. 


East  Texas— 2323  S.  Shepard  St,  Suite  1200, 

Houston,  TX  77019,  (713)  313-2843. 
Gulf— 423  Canal  St.,  Room  337,  New  Orleans, 

LA  70130,  (504)  670-2404. 
Mid-America— 610  S.  Canal  St.  Suite  900. 

Chicago,  IL  60607,  (312)  353-4733. 
Mid  Atlantic— 103  S.  Gay  St..  Suite  208, 

Baltimore.  MD  21202.  (410)  962-6200. 
Mid  Pacific— 33  New  Montgomery  St.,  Suite 

1601.  San  Francisco,  CA  94105,  (415)  744- 

1530. 
New  York— 6  World  Trade  Center,  Room  716, 

New  York.  NY  10048,  (212)  466-4444. 
North  Atlantic — 10  Causeway  St.,  Room  801, 

Boston,  MA  02222,  (617)  565-6210. 
North  Florida— 1624  E.  Seventh  Ave.,  Suite 

301,  Tampa.  FL  33605.  (813)  228-2381. 
North  Pacific— 511  N.  W.  Broadway.  Rm. 

592,  Portland.  OR  97209,  (503)  326-7625. 
Northwest  Great  Plains— 1000  Second  Ave., 

Suite  2000.  Seattle.  WA  98104,  (206)  553- 

6944. 
South  Atlantic— 1691  Phoenix  Blvd..  Suite 

270.  College  Park.  GA  30349,  (770)  994- 

2306. 
South  Florida— 909  SE  First  Ave.  Suite  980, 

Miami,  FL  33131,  (305)  536-6600. 
South  Pacific— One  Worid  Trade  Center,  PO 

Box  32639.  Long  Beach.  CA  90815  (562) 

980-3100. 
South  Texas— PO  Box  3130,  Bldg  #2, 

Lincoln-Iuarez  Bridge,  Laredo,  TX  78044, 

(956)  718-4161. 
Southern  California — 610  W.  Ash  St.,  Suite 

1200,  San  Diego,  CA  92101,  (619)  557- 

5455. 
West  Great  Lakes— 613  Abbott  St.,  3rd  Floor, 

Detroit,  MI  48226,  (313)  226-2955. 
West  Texas/New  Mexico — 9400  Viscount 

Blvd.,  Suite  104',  El  Paso,  TX  79925,  (915) 

54O-S800. 

Office  of  Internal  Affairs  Field  Offices 

Regional  Director  (Internal  Affairs),  10 

Causeway  Street,  Boston.  MA  02110. 
Resident  Agent  in  Charge  (Internal  Afiiairs),  6 

Worid  Trade  Center,  New  York,  N.Y. 

10048. 
Resident  Agent  in  Chai:ge  (Internal 

A{EBirs),1000  Bricknell  Avenue,  Miami,  FL 

33101. 
Resident  Agent  in  Charge  (Internal  Affairs), 

423  Canal  Street,  New  Orleans,  LA  70112. 
Special  Agent  in  Charge  (Internal  Affairs), 

2323  S.  Shepherd  Street,  Houston,  TX 

77002. 
Resident  Agent  in  Charge  (Internal  Affairs), 

610  S.  Canal  Street,  Chicago,  IL.  60603. 
Special  Agent  in  Charge  (Internal  Affairs), 

One  World  Trade  Center,  Long  Beach,  CA 

90815. 

Customs  Service/ Area  Parts  Offices 

Anchorage:  605  West  Fourth  Avenue, 

Anchorage,  AK  99501  (907)  271-2675. 
Atlanta:  700  Doug  Davis  Drive,  Atlanta,  GA 

30354  (404)  763-7020. 
Baltimore:  40  S.  Gay  St,  Baltimore,  MD  21202 

(410)  962-2666. 
Baton  Rouge:  5353  Essen  Lane,  Baton  Rouge, 

LA  70809  (504)  389-0261. 
Blaine:  9901  Pacific  Highway,  Blaine,  WA 

98230  (360)  332-5771. 
Boston:  10  Causeway  Street.  Boston,  MA 

02222-1059  (617)  565-6147. 
Buffalo:  111  West  Huron  Street,  Buffalo,  NY 

14202-2378  (716)  551-4373. 
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::alais:  1  Main  Street,  Calais.  ME  04619  (207) 

454-3621. 
::alexico:  P.O.  Box  632.  Calexico,  CA  92231 

(619)  357-7310. 
Ihamplain:  35  West  Service  Road, 

Champlain,  NY  12919-8314  (518)  298- 

8347. 
Siarleston:  200  East  Bay  Street,  Charleston, 

SC  29401  (803)  727-4296. 
Iharlotte:  1801-K  Cross  Beam  Drive, 

Charlotte,  NC  28217  (704)  329-6101. 
Iharlotte/Amalie:  Main  Post  Ofc-Sugar 

Estate,  St.  Thomas,  VI 00801  (809)  774- 

2911. 
3iicago:  610  South  Canal  Street,  Chicago,  IL 

60607  (312)  353-6100. 
3iristiansted:  Church  Street  P.O.  Box  249, 

Christianstedt/  St.Croix,  VI 00820  (809) 

773-1490. 
Cleveland:  55  Erieview  Plaza,  6th  Floor, 

Cleveland,  OH  44114.  (216)  891-3804 
)allas/Ft.  Worth:  P.O.  Box  619050.  DFW 

Airport.  TX  75261^818  (972)  574-2170. 
)enver:  4735  Oakland  Street,  Etenver,  CO 

80239  (303)  361-0715. 
}erby  Line:  Interstate  91,  Derby  Line.  VT 

05830  (802)  873-3489. 
Detroit:  477  Michigan  Avenue,  Detroit,  MI 

48226  (313)  226-3178. 
Douglas:  Ist  Street  &  Pan  American  Avenue, 

Douglas,  AZ  85607  (602)  364-8486. 
Suluth:  515  West  1  St  Street,  Duluth,  MN 

55802-1390  (218)  720-5201. 
SI  Paso:  9400  Viscount  Boulevard.  El  Paso, 

TX  79925  (915)  540-5800. 
Srand  Rapids:  Kent  County  Airport,  Grand 

Rapids,  MI  49508  (616)  456-2515. 
keat  Falls:  300  2nd  Avenue  South,  Great 

Falls,  MT  59403  (406)  453-7631. 
^reenville/Spartanbuig:  150-A  West  Phillips 

Road,  Greer,  SC  29650  (864)  877-8006. 
larrisbuig:  Harrisburg  International  Airport, 

Bldg  135,  Middletown,  PA  17057-5035 

(717)  782-4510. 
ilartford:  135  High  Street,  Hartford,  CT  06103 

(203)  240-4306. 
legate  Springs:  RR2,  Box  170,  Swanton, 

VT  05488  (802)  86»-2778. 
Honolulu:  355  Merchant  St.,  Honolulu,  HI 

968813  (808)  522-8060. 
iloulton:  RR  3,  Box  5300,  Houlton.  ME  04730 

(207)  532-2131. 
itouston/Galveston:  1717  East  Loop, 

Houston,  TX  77029  (713)  985-6712. 
acksonville:  2831  Talleyrand  Avenue, 

Jacksonville,  FL  32206  (904)  232-3476. 
tansas  City:  2701  Rockcreek  Parkway,  N. 

Kansas  City,  MO  64116  (816)  374-6424. 
.aiedo/Columbia:  PO  Box  3130,  Laredo,  TX 

78044  (210)  726-2267. 
AM  Angeles:  300  South  Ferry  Street, 

Terminal  Island,  CA  90731  (310)  514-6001. 
JOS  Angeles  Airport  Area:  300  South  Ferry 

Street,  Terminal  Island,  CA  90731  (310)     . 

514-6029. 
<os  Angeles/Long  Beach  Seaport  Area:  300 

South  Ferry  Street,  Terminal  Island,  CA 

90731  (310)  514-6002. 
jouisville:  601  West  Broadway,  Louisville, 

KY  40202  (502)  582-5186. 
k4iami  Airport:  6601  West  25th  Street, 

Miami,  FL  33102-5280  (305)  869-2800. 
t4iami  Seaport:  1500  Port  Blvd,  Miami,  FL 

33132  (305)  536-5261. 
tfilwaukee:  P.O.  Box  37260,  Milwaukee,  WI 

53237-0260  (414)  571-2860.  ^ 


Minneapolis:  110  South  4th  Street, 

Minneapolis,  MN  55401  (612)  348-1690. 
Mobile:  150  North  Royal  Street,  Mobile,  AL 

36602  (205)  441-51106. 
Nashville:  939  Airport  Service  Road,  PO  Box 

270008,  Nashville,  TN  31277-0008  (615) 

736-5861. 
New  Orleans:  423  Canal  Street,  New  Orleans, 

LA  70130  (504)  589-6353. 
New  York:  6  World  Trade  Center.  New  York, 

NY  10048  (212)  466-4444. 
New  York— JFK  Ai«a:  Bldg  #77,  Jamaica,  NY 

11430  (718)  553-1542. 
New  York — ^NY/Newark  Area:  Hemisphere 

Center,  Rm  200.  Rts.  1  &  9  South,  Newark, 

NJ  07114  (201)  645-3760. 
Nogales:  9  North  Grand  Avenue,  Nogales,  AZ 

85621  (520)  287-1410. 
Norfolk:  200  Granby  Street.  Norfolk,  VA 

23510  (804)  441-3400. 
Ogdensbuig:  127  N.  Water  Street, 

Ogdensbuig,  NY  13669  (315)  393-0660. 
Orlando:  5390  Bear  Road,  Orlando,  FL  32827 

(407)  825-^301. 
Oroville:  Rt  1,  Box  130,  Oroville,  WA  98844 

(509)  476-2955. 
Pembina:  PO  Box  610,  Pembina,  ND  58271 

(701)  825-6201. 
Philadelphia:  2nd  ft  Chestnut  Streets, 

Philadelphia.  PA  19106  (215)  597-4605. 
Phoenix:  1315  S.  27th  Street,  Phoenix  ,  AZ 

85034  (602)  379-3516. 
Otay  Mesa:  9777  via  De  La  Amistad,  San 

Diego,  CA  92173  (619)  661-3305. 
Port  Huron:  526  Water  Street.  Port  Huron,  MI 

43060  (810)  985-7125. 
Portland,  ME:  312  Fore  Street,  Portland.  ME 

04112  (207)780-3326. 
Portland,  OR:  511  NW  Broadway,  Portland, 

OR  97209  (503)  326-2865. 
Providence:  49  Pavilion  Avenue,  Providence, 

RI  02905  (401)  941-6326. 
Raleigh/Durham:  120  Southcenter  Court, 

Morrisville,  NC  27560  (919)  467-3552. 
Richmond:  400  North  Eighth  Street, 

Richmond,  VA  23240  (804)  226-9675. 
San  Antonio:  9800  Airport  Boulevard,  San 

Antonio.  TX  78216  (210)  821-6965. 
San  Diego:  610  West  Ash  Street,  San  Diego, 

CA  92188  (619)  557-6758. 
San  Francisco:  555  Battery  Street,  San 

Francisco,  CA  94111  (415)  744-7700. 
San  Juan:  *1  La  Puntilla,  San  Juan,  PR  00901 

(809)  729-6965. 
San  Luis:  PO  Box  H,  San  Luis.  AZ  85349 

(602)  627-8854. 
Sault  Ste.  Marie:  International  Bridge  Plaza, 

Sault  Ste  Marie,  MI  49783  (906)  632-7221. 
Savannah:  1  East  Bay  Street,  Savannah,  GA 

31401(912)652-4256. 
Seattle:  1000  2nd  Avenue,  Seattle,  WA 

98104-1049  (206)  553-0770. 
Seattle  Airport:  SEA— TAG  International 

AirpOTt,  Seattle,  WA  98158  (206)  553- 

7960. 
Seattle  Waterfront:  3236  16th  Street,  SW, 

Seattle,  WA  98134  (206)  553-1581. 
San  Ysidro:  720  E.  San  Ysidro  Blvd.,  San 

Ysidro,  CA  92073  (619)  662-7201. 
St  Albans:  PO  Box  1490,  St.  Albans,  VT 

05478  (802)  524-7352. 
St  Louis:  4477  Woodson  Road,  St  Louis.  MO 

63134-3716  (314)  428-2662. 
Syracuse:  4034  S.  Service  Road,  Hancock 

International  Airport  Syracuse,  NY  13212 

(315)  455-8446. 


Tacoma:  2202  Tacoma  Road,  Tacoma,  WA 

98421  (206)  593-6336. 
Tampa:  2203  N.  Louis  Avenue,  Tampa.  FL 

33607 (813) 228-2381. 
Tucson:  7150  South  Tucson  Boulevard, 

Tucson,  AZ  85706  (520)  670-6461. 
Washington.  DC:  PO  Box  17423.  Washington, 

DC  20041  (703)  318-5900. 
Wilmington:  1  Virginia  Avenue,  Wilmington, 

NC  28401  (919)  815-4601. 

Customs  Investigations  Field  Offices 

Special  Agent  in  Charge,  Room  801. 10 

Causeway  Street,  Boston,  MA  02222. 
Resident  Agent  in  Charge,  PO  Box  368.  Derby 

Line,  Vermont,  05830. 
Resident  Agent  in  Charge,  PO  Box  400, 

Houlton,  Maine  04730. 
Resident  Agent  in  Charge,  PO  Box  4688 

(DTS),  Portland,  Maine  04112. 
Resident  Agent  in  Charge,  Federal  Building, 

Suite  318, 150  Court  Street,  New  Haven, 

CT  06510. 
Resident  Agent  in  Charge,  PO  Box  68,  Rouses 

Point,  New  York  12979. 
Special  Agent  in  Charge.  40  South  Gay  Street, 

Room  424.  Baltimore.  Maryland  21202. 
Resident  Agent  in  Chaige.  Second  and 

Chestnut  Street.  Room  200,  Philadelphia, 

PA  19106. 
Resident  Agent  in  Charge,  Room  826,  Federal 

Building  1000  Liberty  Avenue,  Pittsburgh, 

PA  15222. 
Special  Agent  in  Charge,  6  World  Trade 

Center,  Room  716,  New  York,  NY.  10048 

Deputy  Special  Agent  in  Chaige,  JFK 

International  Airport,  Building  75,  2nd 

Floor,  Jamaica,  N.Y.  11430. 
Resident  Agent  in  Charge.  Airp>ort 

International  Plaza,  Suite  400,  Routes  1 

and  9  South,  Newark.  N.J.  07114. 
Resident  Agent  in  Charge.  Leo  O'Brien 

Federal  Building,  North  Pearl  Street,  Room 

746,  Albany.  N.Y.  12207. 
Resident  Agent  in  Chaige,  575  Johnson 

Avenue,  2nd  floor,  Bohemia,  New  York 

11716. 
Special  Agent  in  charge,  423  Canal  Street, 

Room  337,  New  Orleans,  LA  70130  . 
Resident  Agent  in  Charge  8312  Florida 

Boulevaid,  Suite  216B,  Baton  Route,  LA 

70806. 
Resident  Agent  in  Charge,  Air  Investigations, 

PO  Box  980,  Belle  Chase.  LA  70037. 
Resident  Agent  in  Charge,  600  Beacon 

Parkway  West,  Suite  725,  Birmingham,  AL 

35209. 
Resident  Agent  in  Chaige,  PO  Box  700, 

Dauphin  Island,  AL  36528. 
Resident  Agent  in  Chaige,  Sectuity  Building. 

Room  600,  2301 14th  Street,  Gul^rt,  MS 

39501. 
Resident  Agent  in  Chaige,  Station  1,  PO  Box 

10182,  Houma,  LA  70363. 
Resident  Agent  in  Chaige,  100  West  Capitol 

Street,  Suite  1418,  Jackson,  MS  39269. 
Resident  Agent  in  Charge,  825  Kaliste 

Saloom,  Brandywine,  D,  Suite  200, 

Labyette,  LA  70508. 
Resident  Agent  in  Chaige,  811  Bayou  Pines 

Drive.  LtJce  Charles,  LA  70601. 
Resident  Agent  in  Charge,  10825  Financial 

Parkway,  Suite  321,  Little  Rock,  AR  72211. 
Resident  Agent  in  Charge,  951  Government 

Street,  Suite  700,  Mobile,  AL. 36604. 
Resident  Agent  in  Chaige.  4721  Trousdale 

Drive,  Suite  216,  Nashville,  TN  37220. 
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Resident  Agent  in  Charge,  610  Texas  Street, 

Suite  610,  Shreveport.  LA  71101. 
Special  Agent  in  Chaige,  4141  N.  Saur, 

Houston  Parkway,  East,  Houston,  TX 

77032. 
Resident  Agent  in  Charge,  421  Cold  Avenue, 

SW.  Albuquerque,  NM  87103. 
Resident  Agent  in  Charge,  PO  Box  9640, 

Alpine.  TX  79830. 
Resident  Agent  in  Chaige,  PO  Box  99,  Austin, 

TX  78767. 
Resident  Agent  in  Charge,  PO  Box  4500, 

Brownsville,  TX  78521. 
Resident  Agent  in  Charge,  PO  Box  2159, 

Corpus  Christi,  TX  78403. 
Resident  Agent  in  Charge,  400  South  Record 

Street.  Suite  800,  Dallas  TX  75242. 
Resident  Agent  in  Chaige,  PO  Box  1169.  Del 

Rio,  TX  78841. 
Resident  Agent  in  Chaige,  PO  Box  1818, 

Deming  NM  88030. 
Resident  Agent  in  Chaige,  PO  Box  1076, 

Douglas,  AZ  86508. 
Resident  Agent  in  Charge,  160  Garrison 

Street,  Eagle  Pass.  TX  78852. 
Special  Agent  in  Charge,  6501  Boeing  Drive, 

Building  G,  El  Paso,  TX  79925. 
Resident  Agent  in  Charge,  PO  Box  12.  Falcon 

Heights.  TX  78545. 
Resident  Agent  in  Chaige.  PO  Box  HH. 

Flagstaff.  AZ  86001. 
Resident  Agent  in  Chaige.  PO  Box  570. 

Galveston.  TX  77553. 
Resident  Agent  in  Chaige.  PO  Box  2128. 

Laredo.  TX  78044. 
Resident  Agent  in  Charge,  PO  Box  7150,  Las 

Cnices,  WA  88006. 
Resident  Agent  in  Charge.  PO  Drawer  189, 

Lukeville.  AZ  85341. 
Resident  Agent  in  Chaige,  1701  West 

Business  83,  Suite  508,  McAllen,  TX 

78501. 
Resident  Agent  in  Charge,  3500  NW  56th 

Street.  Suite  200,  Oklahoma  City,  OK 

73112. 
Resident  Agent  in  Charge,  3010  North  2nd 

Street.  Suite  201,  Phoenix.  AZ  85012. 
Resident  Agent  in  Charge.  4550  75th  Street, 

Port  Arthur.  TX  77642. 
Resident  Agent  in  Charge,  PO  Drawer  H, 

Presidio.  TX  79845. 
Resident  Agent  in  Charge,  1802  NE  Loop  410, 

Suite  302.  San  Antonio.  TX  78217. 
Resident  Agent  in  Chaige.  PO  Box  458.  Sells, 

AZ  85634. 
Special  Agent  in  Chaige,  555  East  River 

Road,  Tucson,  AZ  85704. 
Resident  Agent  in  Chaige,  PO  Box  5757. 

Yuma,  AZ  85364. 
Special  Agent  in  Chaige.  PO  Box  1309  MPO. 

Loa  Angeles.  CA  90053. 
Resident  Agent  in  Chuge.  PO  Box  100199. 

Anchonge.  AK  99501. 
Resident  Agent  in  Chaige.  PO  Box  535. 

Astoria.  OR  97103. 
Rendent  Agent  in  Chaige.  PO  Box  1360. 

Blaine,  WA  98230. 
Resident  Agent  in  Chaige  (Calexico)  1681 

Weet  Main  Street,  Suite  306,  El  Centio.  CA 

92243. 
Resident  Agent  in  Chaige,  PO  Box  209.  Coos 

Bay,  OR  97420. 
Resident  Agent  in  Chaige.  PO  Box  465, 

Eureka.  CA  95502. 
Resident  Agent  in  Chaige,  PO  Box  12465, 

Fresno.  CA  93778. 


Resident  Agent  in  Chaige  (Guam).  PO  Box 

2508,  Agana.  Guam  96910. 
Resident  Agent  in  Chaige.  (LAX).  222  North 

Sepulveda  Boulevard.  Suite  200.  El 

Secundo,  CA  90245. 
Resident  Agent  in  Chaige.  PO  Box  329. 

Oceanside.  CA  92054. 
Resident  Agent  in  Chaige  (Orange  County). 

15941  Red  Hill  Avenue.  Suite  200.  Tustin. 

CA  92680. 
Resident  Agent  in  Chaige.  PO  Box  6155. 

Oxnard.  CA  93031. 
Resident  Agent  in  Chaige.  Federal  Office 

Building.  138  West  First  Street.  Room  216, 

Port  Angeles,  WA  98352. 
Resident  Agent  in  Chaige,  PO  Box  2841, 

Portland,  OR  97208 
Resident  Agent  in  Chaige,  1755  E.  Pliunb 

Lane,  Airport  Plaza.  Suite  229.  Reno.  NV 

89502. 
Resident  Agent  in  Charge.  PO  Box  214666, 

Sacramento,  CA  95821. 
Special  Agent  in  Chaige,  401  West  A  Street, 

Suite  305,  San  Diego,  CA  90101. 
Special  Agent  in  Chaige,  1700  Montgomery 

Street,  Suite  445,  San  Francisco,  CA. 94111. 
Resident  Agent  in  Charge  (SFO),  San 

Francisco  International  Airport,  PO  Box 

251747,  San  Francisco.  CA  94128. 
Resident  Agent  in  Chaige.  Courthouse  and 

Federal  Building,  280  South  First  Street, 

Suite  190,  San  Jose,  CA  95113. 
Resident  Agent  in  Chaige,  406  Virginia 

Avenue,  San  Ysidro,  CA  92073. 
Special  Agent  in  Charge,  Federal  Office 

Building,  909  First  Avenue,  Room  4100, 

Seattle.  WA  98174. 
Resident  Agent  in  Chaige,  West  904 

Riverside,  Room  332,  Spokane.  WA  92210. 
Special  Agent  in  Charge.  610  South  Canal 

Street,  Room  851,  Chicago.  IL  60607. 
Resident  Agent  in  Chaige  (Cincinnati)  Suite 

200,  207  Grandview  Drive,  Fort  Mitchell, 

KY  41017. 
Resident  Agent  in  Chaige  (Qeveland) 

Commerce  Place,  7123  Pearl  Road,  Room 

305,  Middleburg  Heights,  OH  44130. 
Resident  Agent  in  Charge,  78  E.  Chestnut 

Street,  Room  411,  Columbus,  OH  42315. 
Special  Agent  in  Chaige,  PO  Drawer  3609, 

Denver,  CO  80294. 
Special  Agent  in  Chaige.  McNamara  Federal 

Building.  477  Michigan  Avenue,  Room 

350.  Detroit.  MI  48226. 
Resident  Agent  in  Chaige.  PO  Box  791,  Great 

Falls.  MT  59403 
Resident  Agent  in  Charge.  PO  Box  51366, 

Indianapolis.  IN  46251. 
Resident  Agent  in  Charge.  2701  Rockcreek 

Parkway.  Suite  206,  North  Kansas  City,  MO 

64117. 
Resident  Agent  in  Charge,  PO  Box  92847, 

Milwaukee.  WI 53202. 
Resident  Agent  in  Chaige,  Federal  Office 

Building,  212  Third  Avisnue  South,  Room 

154,  Minneapolis,  MN  55401. 
Resident  Agent  in  Charge.  PO  Box  192, 

Pembina,  ND  58271. 
Resident  Agent  in  Chaige,  114  Market  Street, 

Room  942,  St  Louis,  MO  63101. 
Resident  Agent  in  Chaige,  1745  W.  1700  S, 

Room  1124,  Salt  Lake  City,  UT  84104. 


Bureau  of  Engraving  and  Printing: 
TREASURY/BEP  .002 
SYSTEM  name: 

Personal  Property  Claim  File — 
Treasury/BEP. 

SYSTEM  location: 

Bureau  of  Engraving  and  Printing, 
14th  and  C  Streets,  SW,  Washuigton.  DC 
20228. 

CATEGOMES  OF  MOIVIDUAl^  COVERED  BY  THE 
SYSTEM: 

Qvilian  officers  and  employees  of  the 
Bureau  of  Engraving  and  Printing, 
former  employees  and  their  survivors 
having  claim  for  damage  to  or  loss  of 
personal  property  incident  to  their 
service. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Contains  investigative  and 
adjudication  dociunents  relative  to 
personal  property  damage  claim. 

AUTHORfTY  FOR  MAMTENANCE  OF  THE  SYSTBH: 

Military  Personnel  and  Civihan 
Employees'  Claims  Act  of  1964,  as 
amended.  Pub.  L.  88-558. 

ROUTME  USES  OF  RECORDS  MAVfTAMED  M  THE 
SYSTEM,  MCtUOMQ  CATEQORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of.  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation:  (2)  disclose  information  to  a 
Federal.  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  Ucense.  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  cotirt,  magistrate,  or  administrative 
tribimal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  coimsel  or  witnesses  in  the 
coiirse  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  coimection  with 
crirninal  law  proceedings;  (4)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (5)  provide  information 
to  the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
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\  rhich  relate  to  an  agency's  functions 
I  slating  to  civil  and  criminal 
■roceedings;  (6)  provide  information  to 
I  nions  recognized  as  exclusive 
I  aigaining  representatives  under  the 
( Svil  Service  Reform  Act  of  1978.  5 
I  r.S.C.  7111  and  7114;  (7)  provide 
i  oformation  to  third  parties  during  the 
( durse  of  an  investigation  to  the  extent 
I  lecessary  to  obtain  information 
]  lertinent  to  the  investigation. 

I  OUCIES  AND  PRACTICES  FOR  STOfUNQ, 

I  ETRKVSia,  AOCESSSM,  RETAMSIQ.  DBPOSMM 

I  F  RECORDS  M  THE  system: 

9T0RA0E: 

File  folder. 

i|ETRIEVABILITY: 

By  name. 

Safeguards: 

Access  is  limited  to  Office  of  Chief 
(k>unsel  staff. 

tETBinON  AND  DtSPOSAL: 

Retained  three  years  after  case  is 
^osed,  then  destroyed. 

fysTEM  manaoerCs)  and  address: 

OfBce  of  Chief  Counsel.  Bureau  of 
tngraving  and  Printing;  14th  and  C 
Itreets,  SW.  Washington,  DC  20228. 

fOTmcATiON  procedure: 

Disclosiue  OfBcer,  Bureau  of 
^graving  and  Printing;  14th  and  C 
!»treets,  SW.  Washington,  DC  20228. 

I  lECORD  access  PROCEDURE: 

See  "Notification  procedure"  above. 

t  ONTESTMQ  RECORD  PROCEDURES: 

See  "Notification  procediue"  above. 
I  lECORD  SOURCE  CATEGORIES: 

Individuals  having  claim  for  damage 
1  D  or  loss  of  personal  property. 

I  iXBVTIONS  CLAMB)  FOR  THE  SYSTEM: 

None. 

'  nEA8URY/BEP  .004 

ivstemname: 
Counseling  Records — ^Treasiuy/BEP. 

I  ivSTBi  location: 

Bureau  of  Engraving  and  Printing, 
4th  and  C  Streets,  SW,  Washington,  DC 
20228,  and  Bureau  of  Engraving  and 
Printing.  Western  Currency  FaciUty, 
'.  000  Blue  Mound  Road,  Ft.  Worth, 
exas  76131. 

tATEQORCS  OF  MNVBUALS  COVERED  BY  THE 
fVSTEM: 

Employees  whose  actions  or  conduct 
'  varrants  counseling. 


categories  OF  RECORDS  M  THE  SYSTEM: 

Contains  correspondence  relative  to 
coimseling  information  and  follow-up 
reports. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301. 

ROUTME  USES  OF  RECORDS  MAMTAMED  SI  THE 
SYSTBM,  SICUNNNG  CATEGORKS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal.  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  Utigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains,  contingent  upon  that 
individual  signing  a  release  of 
information  form;  (5)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  dvil  and  criminal 
proceedings;  (6)  provide  general 
educational  information  to  unions 
recognized  as  exclusive  bargaining 
representatives  under  the  Civil  Service 
Reform  Act  of  1978,  5  U.S.C.  7111  and 
7114;  (7)  provide  information  to  third 
parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POUOES  AND  PRACTICES  FOR  STORSM, 
RETRKVSIG,  ACCCSSSIO,  RETASWW,  DWPOSIG 
OF  RECORDS  M  THE  system: 

storage: 
Maintained  in  file  folders. 

retrcvabuty: 
By  name. 


safeguards: 

Locked  in  file  cabinets;  access  is    . 
limited  to  EEO  and  Employee 
Coimseling  Services  staff. 

RETENTION  AND  OISPOSAU 

Retained  for  one  year  after  close  of 
file,  then  destroyed. 

SYSTBI  MANAGER(S)  AND  ADDRESS: 

EEO  and  Employee  Counseling 
Services  Staff  Manager,  Bureau  of 
Engraving  and  Printing;  14th  and  C 
Streets,  SW,  Washington,  DC  20228. 

NOTmCATNM  procedure: 

Disclosure  Officer,  Bureau  of 
Engraving  and  Printing;  14th  and  C 
Streets,  SW,  Washington.  DC  20228. 

RECORD  ACCESS  PROCEDURE: 

See  "Notification  procedure"  above. 

CONTESIMQ  RECORD  PROCEDURES. 

See  "Notification  procedure"  above. 

RECORD  SOURCE  CATEGORKS: 

Individual  employee. 

EXEMPTIONS  riORgn  FOR  THE  SYSTEM: 

None. 
TREASURY/BEP  .006 
SYSTBiNAME: 

Compensation  Claims — ^Treasury/BEP. 

SYSTEM  LX>CATI0N: 

Compensation  Staff,  Personnel 
Services  Division,  Office  of  Human 
Resources,  Bureau  of  Engraving  and 
Printing,  14th  and  C  Streets,  SW, 
Washington,  DC  20228.  Human 
Resources  Division,  Bureau  of  Engraving 
and  Printing,  Western  Currency  Facility, 
9000  Blue  Mound  Road,  Fort  Worth, 
Texas  76131. 

CATEGORIES  OF  MNVBUALS  COVERED  BY  THE 

system: 

Bureau  of  Engraving  and  Printing 
employees  inouring  work-connected 
injuries  or  illnesses,  who  make  claims 
under  Federal  Employee  Compensation 
Act  for  medical  expenses,  continuation 
of  pay  or  disability. 

CATEGORKS  OF  RECORDS  M  THE  system: 

All  pertinent  docimientation, 
including  investigative  reports,  medical 
reports,  forms,  letters  to  BEP  Office  of 
Financial  Management  authorizing 
continuation  of  pay.  Labor  Department 
reports,  etc.  relative  to  work-connected 
injuries  or  illnesses  of  employees. 

AUTHORITY  FOR  MAMTBIANCE  OF  THE  SYSTBH: 

Federal  Employees  Compensation 
Act,  as  amended.  Pub.  L.  93-416. 
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MMITME  (IKS  OF  RCCOMM  MAMT AMED  M  THE 
•VSraiL  MCUIOMQ  CATEQOMES  OF  USERS  AND 
TNE  RNWOSCS  OF  SUCH  uses: 


l-^ 


These  racords  and  infonnation  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  infonnation  to  appropriate 
Federal,  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  Ucense,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  resfionse  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  disclose 
information  to  foreign  governments  in 
accordance  with  formal  or  informal 
international  agreements:  (5)  provide 
inf(Hmati(m  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (6)  provide  information 
to  the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  crinrinal 
proceedings;  (7)  provide  information  to 
unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Qvil  Service  Reform  Act  of  1978,  5 
U.S.C  7111  and  7114;  (8)  provide 
informatioa  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 


AND  FNACnCeS  PON  STOMNQ, 

ACCCM10,  BCTAS10,  DBF08WQ 
MTHESVSTBl: 


sroiuoc: 

File  folder,  magnetic  media  and 
computer  disks. 

mmxAMJK. 
Name  and  date  of  injury. 


Locked  file  cabinets,  locked 
computers,  passwords.  Back-up  discs 
locked  in  file  cabinets.  Access  is  limited 


to  Compensation  Claims  staff  and  Safety 
managers. 

RCTENFnN  AND  D0POSAL: 

Records  are  retained  for  three  years 
after  last  entry,  then  destroyed. 

SVSTBi  IIANAOBl(S)  AND  ADDRESS: 

(1)  Manager,  Personnel  Services 
Division,  Office  of  Human  Resources, 
Bureau  of  Engraving  and  Printing,  14th 
and  C  Street  SW.,  Washington,  DC 
20228.  (2)  Manager,  Human  Resources 
Division,  Bureau  of  Engraving  and 
Printing,  Western  Currency  Facility, 
9000  Blue  Mound  Road,  Fort  Worth, 
Texas  76131. 

NOmCATION  PROCEDURE: 

Disclosure  Officer,  Bureau  of 
Engraving  and  Printing;  14th  and  C 
Streets,  SW,  Washington,  DC  20228. 

RECORD  ACCESS  procedure: 
See  "Notification  procediure"  above. 

« 

CONTESTMG  RECORD  PROCEDURES: 

See  "Notification  procedure"  above. 

RECORD  SOURCE  CATEQORKS: 

Occupational  Health  Unit  Daily 
Report,  medical  providers,  employee's 
supervisor's  report,  and  information 
provided  by  the  employee. 

EXBfPnONS  CLAMB)  FOR  THE  SYSTEM: 

None. 
TREASURY«EP  .006 
SYSTEM  NAME: 

Debt  Files  (Employees) — ^Treasury/ 
BEP. 

SYSTEM  LOCATION: 

Bureau  of  Engraving  and  Printing, 
14th  and  C  Streets,  SW,  Washington,  DC 
20228. 

CATEOORKS  OF  leNVDUAtS  COVBIBI  BY  THE 
SYSTEM: 

All  Bureau  of  Engraving  and  Printing 
employees  on  whom  debt  complaints 
are  received. 

CATEQORES  OF  RECORDS  M  THE  SYSTEM: 

Contains  employee's  name,  complaint 
inf(Hination,  court  judgements, 
counseling  efforts,  receipts,  and  final 
disposition  of  complaint. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

Federal  Personnel  Manual. 

ROUTME  USES  OF  RECORDS  MAMTAMB)  M  THE 
SYSTEM.  MCUNNNQ  CATEQORES  OF  USBM  AND 
THE  PURPOSES  OF  SUCH  uses: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local  or  foreign  agencies 
responsible  for  investigating  or 


prosecuting  the  violations  of,  or  for 
mforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  Ucraise,  wbere 
the  disdosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcemrait  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  Ucense,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  disclose 
information  to  foreign  governments  in 
accordance  with  formal  or  informal 
intematicmal  agreements;  (5)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (6)  provide  information 
to  the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings;  (7)  provide  information  to 
unions  recognized  as  exclusive 
bargaining  representatives  imder  the 
Qvil  Service  Reform  Act  of  1978, 5 
U.S.C.  7111  and  7114;  (8)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POUOES  AND  PRACTICES  FOR  STORMQ, 
RETREVSIQ,  ACCCSSaiQ,  RETASSNG,  DOPOSSIQ 
OF  RECORDS  M  THE  SYSTEM: 

STORAQE: 

Maintained  in  file  folders. 

RETREVABUTY: 

By  name. 

SAFEQUAROe: 

Maintained  in  locked  cabinets;  access 
is  limited  to  Employee  and  Labor 
Relations  Division,  Human  Resources 
Division  and  the  Office  of  the  Chief 
Counsel. 

RETENTION  AND  OHPOSAL: 

Retained  for  two  yean,  then 
destroyed. 

SYSTEM  MANAGER(^  AND  ADDRESS: 

(1)  Chief,  Office  of  Human  Resources 
and  the  Office  of  the  Chief  Counsel, 
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Eureau  of  Engraving  and  Printing;  14th 
id  C  Streets,  SW.  Washington.  DC 
20228.  (2)  Manager.  Human  Resources 
Division.  Bureau  of  Engraving  and 
Printing.  Western  Currency  Facility. 
9000  Blue  Mound  Road.  Fort  Worth.  TX 
76131. 

NOmCATION  PfmCBNME: 

Disclosure  OfBcer,  Bureau  of 
Engraving  and  Printing;  14th  and  C 
Streets:  SW.  Washington,  DC  20228. 

KECOm  ACCESS  PNOCSNmE: 

See  "Notification  procediuv"  above. 

DONTESTMQ  RECORO  PROCEDUReS: 
See  "Notification  procedure"  above. 

ffiCORO  SOURCE  CATEOORKS: 

Employees.  Complainants,  and  Court 
tudgements. 

EXEMPTIONS  CLAMED  FOR  THE  system: 

None. 

rREA8URY/BEP  ^4 

IVSraiNAME: 

Employee's  Production  Record^— 
lYeasury/BEP. 

lysrai  location: 

Bureau  of  Engraving  and  Printing, 
14th  and  C  Streets,  SW,  Washington,  DC 
20228,  and  Bureau  of  Engraving  and 
Printing,  Western  Currency  Facility, 
9000  Blue  Mound  Road,  Fort  Worth,  TX 
76131. 

MTEQORKS  OF  MOtVBUALS  COVERED  BY  THE 
IVSTEM: 

All  current  Washington,  E)C  and  Fort 
Vorth,  TX  Bureau  of  Engraving  and 
'Tinting  employees. 

MTEQORES  OF  records  M  THE  system: 

Contains  employee's  name,  dates, 
woric  hours,  record  of  production, 
listory  of  work  assignments,  training, 
ivoric  performance,  and  progress  reports. 

UmWRITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301, 4103  and  4302. 

ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCLUOMQ  CATEQORES  OF  USERS  AND 
p«  PURPOSES  OF  SUCH  USES: 

I   These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local  or  foreign  agencies 

Ensible  for  investigating  or 
cuting  the  violations  of,  or  for 
cing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  Ucense,  where 
the  disclosing  agency  becomes  aware  of 
im  indication  of  a  violation  or  potential 
iriolation  of  civil  or  criminal  law  or 
egulation;  (2)  disclose  information  to  a 
"ederal.  State,  or  local  agency, 
naintaining  civil,  criminal  or  other 


relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  ot 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  Ucense,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  dvil  discovery,  Utigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  coimection  with 
criminal  law  proceedings;  (4)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (5)  provide  information 
to  the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings;  (6)  provide  information  to 
imions  recognized  as  exclusive 
bargaining  representatives  imder  the 
Qvil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114;  (7)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POUOES  AND  PRACTICES  FOR  STORMO. 
RETREVMO,  ACCESSMO,  RETAMMQ,  DWPOSWQ 
OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Maintained  in  data  entry  diskettes, 
file  folders  and  production  books. 

retrcvabuty: 

Indexed  by  name,  woric  code  number 
and  cross-referenced  by  project  number. 

safeguards: 

Maintained  in  locked  cabinets  or 
desks;  access  is  limited  to  personnel 
having  a  "need-to-know." 

retention  AND  OMPOSAU 

Retained  three  years,  then  destroyed. 

SYSTEM  MANAGERiS)  AND  AOORESS: 

Office  of  Chief  Counsel;  Chief,  Office 
of  Equal  Employment  Opportimity  and 
Employee  Coimseling  Services;  Chief, 
Office  of  Human  Resources;  Chief, 
Office  of  Currency  Production;  Plant 
Manager  (Stamps  and  Special  Products); 
Chief,  Office  of  Engraving;  Chief,  Office 
of  Production  Support;  Qiief,  Office  of 
Procurement;  Chief,  Office  of 
Production  and  Inventory  Management; 
Chief,  Office  of  External  Relations; 
Chief,  Office  of  Currency  Standards; 
Chief,  Office  of  Engineering;  Chief, 
Office  of  Advanced  Counterfeit 
Deterrence;  Address:  Bureau  of 


Engraving  and  Printing;  14th  and  C 
Streets,  SW,  Washington,  DC  20228. 
Plant  Manager,  Biireau  of  Engraving  and 
Printing,  Western  Currency  Facihty, 
9000  Blue  Mound  Road,  Fort  Worth,  TX 
76131. 

NOnFKATION  procedure: 

Disclosure  Officer.  Bureau  of 
Engraving  and  Printing;  14th  and  C 
Streets,  SW,  Washington,  DC  20228. 

record  access  procedure: 
See  "Notification  procedure"  above. 

CONTESTMQ  record  PROCBMMEB: 

See  "Notification  procedure"  above. 

RECORD  SOURCE  CATEOORCS: 

Information  furnished  by  employee, 
developed  by  supervisor  or  by  referral 
document. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
TREA8URY/BEP  .016 
SYSTEMNAME: 

Employee  Suggestions — ^Treasury/ 
BEP. 

SYSTEM  LOCATION: 

Bureau  of  Engraving  and  Printing, 
14th  and  C  Streets,  SW,  Washington,  DC 
20228,  and  Bureau  of  Engraving  and 
Printing,  Western  Currency  Facility, 
9000  Blue  Mound  Road,  Ft.  Worth, 
Texas  76131. 

CATEQORKS  OF  MDMOUALS  COVERED  BY  THE 

system: 

All  Bureau  of  Engraving  and  Printing 
employees  submitting  suggestions  under 
the  incentive  award  program. 

CATEGORCS  OF  RECORDS  M  THE  SYSTEM:  ^ 

Contains  employee's  suggestion, 
reviewer  evaluation  and  final 
disposition  information. 

AUTHORITY  FOR  MAVfTENANCE  OF  THE  SYSTBI: 
Title  5.  U.S.C,  4502  (c). 

ROUTME  USES  OF  RECORDS  MAMTAMB)  M  THE 
SYSTEM,  MCLUDSn  CATEOORKS  OF  USERS  AND 
THE  PURPOSa  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  iised  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  aizency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
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other  pertinent  infonnation.  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  seciuity 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosiues  to 
opposing  counsel  or  witnesses  in  the 
course  of  dvil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (5)  provide  information 
to  the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings;  (6)  provide  information  to 
unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114;  (7)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POUOES  AND  PRACTICES  FOfl  STOMNQ, 
RETMEVMQ,  ACCE8SMG.  RETAMMQ,  MSPOSMQ 
OF  REOOKIS  M  TNE  SYSTEM: 

STOflAGE: 

Maintained  in  file  folders,  as  well  as 
on  computer  disks. 

RETREVABUTY: 

Indexed  by  luune. 

SAFEGUARDS: 

Maintained  in  locked  file  cabinets; 
access  is  limited  to  Compensation 
Division  Personnel,  the  Chief,  Office  of 
Currency  Manufacturing,  and  the 
employee's  supervisor. 

RETENTION  AND  nSPOSAL: 

Retained  for  three  years  following 
date  of  submission,  then  destroyed. 

SVSTBi  MANAQER(S)  AND  ADDRESS: 

Chief.  Office  of  Personnel,  Bureau  of 
Engraving  and  Printing;  14th  and  C 
Streets.  SW.  Washington,  DC  20228,  and 
the  Chief,  Office  of  Currency 
Manu&ctiuing,  Bureau  of  Engraving  and 
Printing,  Western  Currency  FaqiUty. 
9000  Blue  Moimd  Road,  Ft.  Worth. 
Texas  76131. 

NOmCATION  nWCBNJRE: 

Individuals  wishing  to  be  notified  if 
they  are  identified  in  this  system  or  gain 
access  to  records  maintained  in  the 
system  must  submit  a  request 
containing  the  following  elements:  (1) 


Identification  of  the  record  system;  (2) 
identification  of  the  category  and  types 
of  records  sought;  (3)  at  least  two  items 
of  identification  (e.g..  name  and  date  of 
birth,  employee  identification  niunber, 
date  of  employment  or  similar 
information).  Address  inquiries  to 
Disclosure  Officer,  Bureau  of  Engraving 
and  Printing;  14th  and  C  Streets,  SW. 
Washington.  DC  20228. 

RECORD  ACCESS  PROCEDURE: 

See  "Notification  procedure"  above. 

CONTESTMQ  RECORD  PROCEDURES: 

See  "Notification  procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

Individual  employee,  employee's 
supervisor  and  review  committee. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
TREASURY/BEP  .020 
SYSTBiNAME: 

Industrial  Truck  Licensing  Records — 
Treasiuy/BEP. 

SYSTBi  LOCATION: 

Bureau  of  Engraving  and  Printing. 
14th  and  C  Streets.  SW,  Washington.  DC 
20228,  and  Bureau  of  Engraving  and 
Printing,  Western  Currency  Facility. 
9000  Blue  Mound  Road,  Ft.  Worth. 
Texas  76131. 

CATEGORKS  OF  MDMDUALS  COVERED  BY  TNE 
SYSTEM: 

Bureau  of  Engraving  and  Printing 
employees  designated  to  operate  self- 
propelled  material  and/or  machinery 
handling  equipment. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Record  of  employee  physical 
examination,  testing,  Ucense  niunber 
and  issue  date  for  purpose  of  operating 
one  or  more  types  of  material  handling 
equipment  used  within  the  Bureau  of 
Engraving  and  Printing,  and  employees 
who  drive  official  bureau  motor 
vehicles. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SVSTBI: 

5  U.S.C.  301. 

ROUTME  USES  OF  RECORDS  MAVfTAMB)  M  THE 
SYSTEM,  MCLUDMG  CATEGORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosiues  are  not  made  outside  the 
Department. 

POLICIES  AND  PRACTICES  FOR  STORMG. 
RETRIEVMG.  ACCESSMG,  RETAMMG,  DISPOSMQ 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folder  and  Card  file. 

RETRIEVABUTY: 

By  Name. 


SAFEGUARDS: 

Locked  file  cabinet,  access  is  limited 
to  Office  of  Production  and  Inventory 
Management  and  the  Warehouse  and 
Supply  Section  personnel. 

RETEKTION  AND  DKPOSAL: 

Destroyed  three  years  after  license 
revocation. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Head,  Office  of  Production  and 
Inventory  Management,  Bureau  of 
Engraving  and  Printing;  14th  and  C 
Streets,  SW,  Washington,  DC  20228,  and 
the  Manager,  Warehouse  and  Supply 
Section.  Bureau  of  Engraving  and 
Printing,  Western  Currency  Facility. 
9000  Blue  Mound  Road.  Ft.  Worth. 
Texas  76131. 

NOTnCATION  PROCEDURE: 

Disclosure  Officer,  Bureau  of 
Engraving  and  Printing;  14th  and  C 
Streets,  SW,  Washington.  DC  20228. 

RECORD  ACCESS  PROCEDURE: 

See  "Notification  procedure"  above. 

CONTESTMG  RECORD  PROCEDURES: 

See  "Notification  procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

Supervisor's  request,  results  of 
physical  examination,  and  data  obtained 
during  training  or  practical  tests. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
TREASURY/BEP  .021 
SYSTEM  name: 

Investigative  Files— Treasury/BEP. 

SYSTEM  LOCATION: 

Bureau  of  Engraving  and  Printing. 
14th  and  C  Streets.  SW..  Washington. 
DC  20228.  and  Bureau  of  Engraving  and 
Printing,  Western  Currency  Facility, 
9000  Blue  Mound  Road,  Fort  Worth. 
Texas  76131. 

CATEQORCS  OF  MDIVDUALS  COVERED  BY  THE 
SYSTBI: 

Employees.  Separated  Bureau 
Employees,  Employee  Applicants, 
Visitors  to  the  Bureau,  News-Media 
Correspondents.  Contractor  and  Service 
Company  Employees  (Current  and 
Separated). 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Category:  Security  Files,  Personnel 
Clearance  Requests.  Case  Files,  Bank 
Shortage  Letters.  Contractor  Files, 
Currency  Discrepancy  Reports, 
Intelligence  Files,  Stamp  Discrepancy 
Reports,  Case  Records,  Correspondence 
from  the  Public  concerning  Security 
Matters,  Security  Files  Reference 
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lecord.  Employee  Indebtedness  Record, 
'  Type  of  Information:  Character 
references,  PoUoe  force  reports.  Previous 
Wiployment  verifications.  Newspaper 
articles.  Social  Security  numbers. 
Laboratory  reports  to  include 
handwriting  results  and  latent 
fingerprint  examinations.  Law 
enforcement  criminal  and  subversive 
record  checks,  Court  records.  Security 
registers.  Residency  information, 
lleports  of  shortages  or  thefts  of  Bureau 

f>roducts  including  subsequent 
nvestigations.  Personnel  records  of 
various  types.  Fingerprint  card. 
Photograph,  Names  of  individuals 
Including  those  at  contractor  plants  who 
worked  on  a  shortage  involving  Biueau 
products.  Credit  checks,  Back^ound 
investigation  reports  conducted  by 
Office  of  Personnel  Management, 
Bureau  of  Engraving  and  Printing,  the 
Internal  Revenue  Service  and  other 
Federal  Investigative  Agencies, 
tMsciplinary  action  recommended  and/ 
or  received,  MiUtary  record  forms  and 
extracted  information,  List  of  Bureau 
employees  granted  security  clearances, 
(Processes  served,  i.e.  summons, 
subpoenas,  warrants,  etc..  Personnel 
security  case  numbers,  dates— case 
opened  and  closed,  and 
recommendations.  Certificate  of 
Security  Clearance,  Reports  of  violations 
of  Bureau  regulations  and  procedures, 
bureau  visitor  control  documents. 
Correspondence  relating  to  individuals, 
Claims  of  indebtedness  from  firms  and 
collection  agencies  and  other  sources, 
and  assorted  documents.  Tape-recorded 
testimony,  Type  of  Information:  Bureau 
investigation  reports.  Information 
SuppUed  by  Law  Enforcement  agencies. 
Applicant  interview  record.  Anonymous 
tips  concerning  Bureau  employees. 
Official  investigative  statements,  Names 
of  those  requesting  security  assistance 
and  report  of  the  assistance  rendered, 
pther  pertinent  Governmental  records, 
education  records  and  information.  Date 
of  Birth  and  physical  description  of 
ndividual  in  the  files. 

HimOWTY  FOR  MAMTBIANCE  OF  THE  SYSTBl: 

Executive  Order  10450  and 
mplementing  Treasury  and  Bureau 
Regulations  and  31  U.S.C.  427. 

I NNJTME  USES  OF  REOOWM  MAMT  AMEO  M  THE 
J  nrSTEM,  SICUIOMQ  CATEQOMES  OF  USERS  AND 
-  1C  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
]  ecords  may  be  used  to:  (1)  Disclose 
Mrtinent  information  to  appropriate 
federal.  State,  local  or  foreign  agencies 
responsible  for  investigating  or 

iirosecuting  the  violations  of,  or  for 
nfordng  or  implementing,  a  statute, 
1  ule,  regulation,  order,  or  license,  where 


the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation:  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
ether  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance.  Ucense,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribimal  in  the  course  of  presenting 
evidraice.  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  dvil  discovery.  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  disclose 
information  to  foreign  governments  in 
accordance  with  formal  or  informal 
international  agreements;  (5)  provide 
information  to  a  ccmgressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (6)  provide  information 
to  the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 

relating  to  civil  and  crimina^^ir 
proceedings;  (7)  provide  information  to 
unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114;  (8)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POUOES  AND  PRACTICES  FOR  STORSIO, 
RETRSVMQ,  ACCESSMQ,  RETASmO,  nSPOSMQ 
OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

File  Folders,  3x5  Index  Cards,  5  x 
8  Index  Cards.  Loose-leaf  Binders. 
Ledgers.  Recording  Tape.  Computer 
Database  Programs,  and  Microfiche. 

RETREVABUTY: 

Numerically  by  case  number  and  year, 
alphabetically  by  name  and  Social 
Security  number,  and  alphabetically  by 
Company  name. 

SAFEGUARDS: 

Access  is  limited  to  Office  of  Security 
and  Western  Currency  Facility  staff. 
Records  are  maintained  in  locked  file 
cabinets  and  secured  computers. 

RETENTION  AND  DttPOSAU 

Destroyed  within  90  days  following 
notification  of  an  employee's  death,  or. 
within  five  years  after  separation  or 
transfer  of  incumbent  employee;  or.  five 


years  after  expiration  of  contractual 
relationship.  Product  Discrepancy 
Investigative  Reports  and  Bank  Letter 
Investigative  Reports  are  retained 
indefinitely. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Chief.  Office  of  Security,  Bureau  of 
Engraving  and  Printing.  14th  and  C 
Streets,  SW,  Washington,  DC  20228; 
Security  and  Police  Division  personnel, 
Biueau  of  Engraving  and  Printing, 
Western  Ciurency  Facility.  9000  Blue 
Mound  Road.  Fort  Worth.  Texas  76131. 

NOTVRATVM  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  identified  in  this  system  or  gain 
access  to  records  maintained  in  the 
system  must  submit  a  request 
containing  the  following  elements:  (1) 
Identification  of  the  record  system;  (2) 
identification  of  the  category  and  types 
of  records  sought;  (3)  at  least  two  items 
of  identification  (e.g.,  name  and  date  of 
birth,  employee  identification  number. 
date  of  employment  or  similar 
information).  Address  inquiries  to 
Disclostire  Officer,  Bureau  of  Engraving 
and  Printing,  14th  and  C  Streets,  SW, 
Washington,  DC  20228 

RECORD  ACCESS  PROCEDURE: 

See  "Notification  procedure"  above. 

CONTESTMQ  RECORD  procedures: 

See  "Notification  procedure"  above. 

RECORD  source  CATEGORCS: 

The  sources  of  the  information  are  the 
individual  concerned  and  information 
supplied  by  Federal,  State  and  local 
investigative  agencies,  credit  bureaus, 
financial  institutions,  court  records, 
educational  institutions,  and 
individuals  contacted  concerning  the 
person  being  investigated. 

EXBfTTIONS  CLAMCD  FOR  THE  system: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3),  (d),  (e)(1).  (e)(4)(G).  (e)(4)(H), 
(e)(4)(I)  and  (f)  of  the  Privacy  Act 
pursuant  to  5  U.S.C.  552a(k)(2). 

TREASURY/BEP  .0(27 

SYSTEM  NAME: 

Programmable  Access  Security 
System  (PASS)— Treasury/BEP. 

SYSTEM  LOCATION: 

Bureau  of  Engraving  and  Printing, 
14th  and  C  Sti«ets,  SW.  Washington,  DC 
20228  and  Bureau  of  Engraving  and 
Printing,  Western  Ciurency  Facihty, 
9000  Blue  Mound  Road,  Fort  Worth, 
Texas  76131. 

CATEGORIES  OF  BBMDUALS  COVERED  BY  THE 
SYSTEM: 

.    Biireau  of  Engraving  and  Printing 
Employees  (Washington,  DC  and  Fort 


69826 


Federal  Register/Vol.  63,  No.  242 / Thursday,  E)ecember  17,  1998/Notices 


Worth,  Texas);  employees  of  the  Bureau 
of  the  Public  Debt  (BPD)  who  are 
assigned  to  work  at  the  12th  and  C 
streets  SW.,  Washington,  IX].  facihty; 
employees  of  other  U.S.  Government 
agencies  who  have  been  cleared  for 
access  to  the  Biireau  of  Engraving  and 
Printing  and  issued  BEP  Access  Badges, 
and  contractor  and  service  company 
employees  of  the  Bureau  of  Engraving 
and  Piinting  and  the  Bureau  of  Public 
Debt  who  have  been  cleared  for  access 
to  either  bureau. 

CATEQOMES  OF  RECOnOS  M  THE  SYSTBl: 
(A)  The  following  information  is 
maintained  concerning  all  individuals 
who  are  issued  BEP  and  BPD  access 
badges  with  photographs:  Photograph: 
Full  name;  Social  Security  number;  date 
of  birth:  badge  niunber;  supervisory 
status,  work  telephone;  work  area 
number;  BEP  access  clearance  level; 
date  BEP  access  level  granted:  date  last 
security  background  investigation  was 
completed;  BEP  access  level;  BEP  access 
time  zone;  date  access  badge  issued; 
date  access  badge  voided;  time,  date  and 
location  of  each  passage  through  a 
security  control  point.  (B)  hi  the  case  of 
BEP  and  BPD  employees  and 
contractors  issued  Temporary  Access" 
badges  and  contractors  and  other  issued 
"No  Escort"  badges,  in  Ueu  of  his/her 
BEP  access  badge  with  photograph,  the 
same  information  as  in  paragraph  A 
(above)  is  kept.  (C)  Official  visitors, 
contractors,  and  others  issued  "Escort 
Visitor"  badges:  No  information  is 
maintained  in  the  BEP  PASS. 

AUIHOMTY  FOR  MAMTBUNCC'OF  THE  SYSTBi: 
31  U.S.C.  321,  5  U.S.C  301. 

NOUTME  MES  OF  RECORDS  MAMTAMB)  M  TME 
SYSTBI,  MCLUOMQ  CATCQ0RE8  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 


These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  dvil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  dvil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 


a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  dvil  discovery,  Utigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  disclose 
information  to  foreign  governments  in 
accordance  with  formal  or  informal 
international  agreements;  (5)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (6)  provide  information 
to  the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  dvil  and  criminal 
proceedings;  (7)  provide  information  to 
unions  recognized  as  exclusive 
bargaining  representatives  imder  the 
Qvil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114;  (8)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POUOES  AND  PRACTICES  FOR  STOnSIG, 
RETREVSIQ,  ACCESSSIQ,  RETAMRIQ,  DttPOSSIQ 
OF  RECORDS  M  THE  SVSTai: 

storaqe: 

Magnetic  media  and  computer 
printouts. 

retrcvabsjty: 

Niunerical  by  PASS/badge  number, 
alphabetically  by  last  name,  and 
appropriate  index  by  subject. 

SAFEQUAROS: 

Records  are  maintained  in  locked 
cabinets  in  a  locked  room;  access  is 
limited  to  Physical  Security  Branch 
staff.  Office  of  Security,  Senior 
management  of  the  Office  of  Security, 
the  staff  of  hitemal  Review  Division. 
Office  of  Management  Control,  and  at 
the  Fort  Worth,  Texas,  fadlity.  On-line 
CRT  terminals  are  installed  in  a  locked 
computer  room  in  two  (2)  24-hour 
manned  police  offices  and  selected 
Office  of  Security  staff  offices  which  are 
locked.  These  latter  terminals  are  on 
lines  that  are  manually  activated  and 
deactivated  in  the  PASS  computer 
facility.  Access  to  these  terminals  is 
limited  to  Office  of  Security  staff  and 
contractors.  Passwords  further  limit  the 
extent  of  access  to  computer  stored 
information.  BEP,  BPD  and  other  U.S. 
Government  agency  managers  and 
supervisors  have  access  to  information 
pertaining  to  their  subordinates  for 
offidal  piuposes  as  specified  in  the 
Record  Source  Categories. 

retention  AND  DISPOSAL: 
Retention  period  is  for  two  (2)  years. 


SYSTEM  MANAQER(S)  AND  ADDRESS: 

Head,  Physical  Security  Branch, 
Office  of  Security,  Bureau  of  Engraving 
and  Printing,  14th  and  C  Streets.  SW, 
Washington.  DC  20228  and  Security  and 
PoUce  Division  personnel.  Bureau  of 
Engraving  and  Printing,  Western 
Currency  Fadlity,  9000  Blue  Moimd 
Road,  Fort  Worth,  Texas  76131. 

NOTnCATNM  PROCEDURE: 

hidividuals  wishing  to  be  notified  if 
they  are  identified  in  this  system  or  gain 
access  to  records  maintained  in  the 
system  must  submit  a  request 
containing  the  following  elements:  (1) 
Identification  of  the  record  system;  (2) 
identification  of  the  category  and  types 
of  records  sought;  (3)  at  least  two  items 
of  identification  (e.g.,  name  and  date  of 
birth,  employee  identification  number, 
date  of  employment  or  similar 
information).  Address  inquiries  to 
Disclosure  Officer,  Biueau  of  Engraving 
and  Printing;  14th  and  C  Streets.  SW. 
Washington.  DC  20228. 

RECORD  ACCESS  PROCEDURE: 

See  "Notification  procedure"  above. 

CONTESTSM  RECORD  PROCEDURES: 

See  "Notification  procedure"  above. 

RECORD  SOURCE  CATEOORM. 

The  individual  concerned,  his/her 
supervisor,  or  an  offidal  of  the 
individual's  firm  or  agency. 

EXEMPTIONS  CUUMED  FOR  THE  SVSTBl: 

None. 
TREASURY/BEP  JOOS 
SYSTEMNAME: 

Tort  Claims  (Against  the  United 
States)— Treasury/BEP. 

SVSTBl  LOCATION: 

Biueau  of  Engraving  and  Printing, 
14th  and  C  Streets,  SW,  Washington.  DC 
20228. 

CATEGORIES  OF  MDMOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  and/or  organizations 
making  claim  for  money  damage  against 
the  United  States  for  injiiry  to  or  loss  of 
property  or  personal  injury  or  death 
caused  by  negled.  wrongfiil  ad.  or 
omission  of  a  Bureau  of  Engraving  and 
Printing  employee  while  acting  within 
the  scope  of  his  office  or  employment. 

CATEOORCS  OF  RECORDS  M  THE  system: 

Contains  investigative  and 
adjudication  dociunents  relative  to 
personal  injiuy  and/or  property  damage 
claims. 

authority  FOR  MASfTENANCE  OF  THE  system: 

Federal  Tort  Claims  Ad.  Title  28 
U.S.C.  2672.  Pub.  L.  89-506. 
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KMITME  USES  OF  RECORDS  MAMTAMED  M  THE 
tYSTEM,  MCLUOMQ  CATEGORIES  OF  USERS  AND 
FHE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
lecords  may  be  used  to:  (1)  EHsclose 
lertinent  information  to  appropriate 
'ederal.  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
irosecuting  the  violations  of,  or  for 
mforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  awftre  of 
an  indication  of  a  violation  or  potential 
tdolation  of  civil  or  criminal  law  or 
«gulation;  (2)  disclose  information  to  a 
P'ederal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
Dther  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  coiuse  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  Utigation,  or 
nttlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (5)  provide  information 
to  imions  recognized  as  exclusive 
bargaining  representatives  imder  the 
Qvil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114;  (6)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POLKIES  AND  PRACTICES  FOR  STORttM, 
RETRCVMQ,  ACCESSMG,  RETAHimQ,  DISPOSING 
OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

File  folder. 

RETRIEVABIUTY: 

By  name. 

SAFEGUARDS: 

Access  is  limited  to  Office  of  Chief 
Counsel  staff. 

RETENTION  AND  DISPOSAL: 
Retained  three  years,  then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Office  of  Chief  Coimsel,  Bureau  of 
Engraving  and  Printing;  14th  and  C 
Streets.  SW,  Washington,  DC  20228. 


NOTIFICATION  PROCBHWE: 

Disclosiue  Officer,  Bureau  of 
Engraving  and  Printing;  14th  and  C 
Streets,  SW,  Washington,  DC  20228. 

RECORD  ACCESS  PROCEDURE: 

See  "Notification  procedure"  above. 

CONTESTVIG  RECORD  PROCEDURES: 

See  "Notification  procediue"  above. 

RECORD  SOURCE  CATEGORIES: 

Individual  or  organization's  claim 
and/or  investigative  reports. 

EXEMPTIONS  CUIMEO  FOR  THE  SYSTEM: 

None. 
TREASURY/BEP  .038 
SYSTEM  NAME: 

Unscheduled  Absence  Record — 
Treasury/BEP. 

SYSTEM  location: 

Bureau  of  Engraving  and  Printing, 
14th  and  C  Streets,  SW,  Washington,  DC 
20228,  and  Bureau  of  Engraving  and 
Printing,  Western  Currency  Facility, 
9000  Blue  Mound  Road,  Ft.  Worth, 
Texas  76131. 

categories  of  individuals  covered  by  the 

SYSTEM: 

All  Bureau  of  Engraving  and  Printing 
employees  who  have  had  unscheduled 
absences.  . 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Record  contains  chronological 
documentation  of  unscheduled 
absences. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SY8TBI: 
5  U.S.C.  301. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDMG  CATEQORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulationfTZ)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 


a  court,  magistrate,  or  administrative 
tribimal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  Utigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (5)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114;  (6)  provide 
information  to  third  parties  during  the 
coiu-se  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POUQES  AND  PRACTICES  FOR  STORING, 
RETRIEVMQ,  ACCESSMG,  RETAMMG,  DKPOSINQ 
OF  RECORDS  M  THE  SYSTBi: 

STORAGE: 

Maintained  in  file  folders. 

retrievabuty: 
By  name. 

SAFEGUARDS: 

Kept  in  locked  file  cabinets;  access  to 
these  records  is  restricted  to  Supervisor 
and  authorized  timekeeping  personnel. 

RETBinON  AND  DOPOSAL: 

Retained  for  one  year  following 
separation  or  transfer,  then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Office  of  Human  Resources, 
Bureau  of  Engraving  and  Printing,  14th 
and  C  Streets,  SW,  Washington.  DC 
20228,  and  Human  Resources  Division, 
Bureau  of  Engraving  and  Printing, 
Western  Currency  Facility,  9000  Blue 
Mound  Road,  Ft.  Worth,  Texas  76131. 

NOHFICATION  PROCEDURE: 

Disclosure  Officer,  Bureau  of 
Engraving  and  Printing,  14th  and  C 
Streets,  SW,  Washington,  DC  20228. 

RECORD  ACCESS  PROCEDURE: 

See  "Notification  procedure"  above. 

CONTESTMG  RECORD  PROCEDURES: 

See  "Notification  procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

Individual  employee's  time  and 
attendance  records,  and  his/her 
supervisor. 

EXEMPTIONS  CLAMB)  FOR  THE  SYSTBI: 

None. 
TREASURY/BEP  .040 
SYSTBi  name: 

Freedom  of  Information  and  Privacy 
Acts  Requests — ^Treasury/BEP. 
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SYSTEM  location: 

Bureau  of  Engraving  and  Printing, 
14th  and  C  Streets.  SW,  Washington,  DC 
20228. 

CATEGORIES  OF  MOIVIDUALS  COVERED  BY  THE 
SYSTEM: 

hidividuals  who  are  requesting 
information. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Correspondence  pvu^uant  to  the 
Freedom  of  Information  and  Privacy 
Acts;  internal  processing  documents 
and  memoranda,  referrals  and  copies  of 
requested  records. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Freedom  of  Information  Act,  5  U.S.C. 
552,  31  CFR  part  1,  and  Privacy  Act  of 
1974.  5  U.S.C.  552a. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUOMO  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of.  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  Ucense,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
court,  magistrate,  or  administrative 
tribunal  in  the  coiu-se  of  presenting 
evidence,  including  disclosures  to 
opposing  coimsel  or  witnesses  in  the 
course  of  civil  discovery,  Utigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (3)  provide 
information  to  a  congressional  oCBce  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (4)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  imder  the 
Qvil  Service  Reform  Act  of  1978, 5 
U.S.C.  7111  and  7114. 

POUOES  AND  PRACTICES  FOR  STORING. 
RETRCVMQ,  ACCESSMG,  RETAMMG,  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders  locked  in  filing  cabinet. 

retrcvamuty: 

By  name  of  requester(s)  and  date  of 
request. 

safeguards: 

Filed  in  locked  fiUng  cabinet  and 
released  only  to  those  parties  authorized 
pursuant  to  the  Freedom  of  Information 
Act  or  the  Privacy  Act. 


RETENTION  AND  DISPOSAL: 

Disposition  as  prescribed  by  General 
Records  Schedule  14  issued  by  the 
National  Archives  and  Records 
Administration. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  to  the  Director's  Staff. 
Bureau  of  Engraving  and  Printing,  14th 
and  C  Streets,  SW,  Washington,  DC 
20228. 

NOTIFICATION  PROCEDURE: 

Disclosure  Officer,  Bureau  of 
Engraving  and  Printing,  14th  and  C 
Streets,  SW,  Washington,  DC  20228. 

RECORD  ACCESS  PROCEDURE: 

See  "Notification  procedure"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification  procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

Individuals  who  make  Freedom  of 
Information  and/or  Privacy  Act 
requests.  Federal  officials  responding  to 
Freedom  of  Information  and/or  Privacy 
Act  requests  and  documents  bom 
official  records. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
TREASURY/BEP  .041 
SYSTEM  name: 

Record  of  Discrimination 
Complaints — ^Treasiuy/BEP. 

SYSTEM  location: 

Bureau  of  Engraving  and  Printing, 
14th  and  C  Streets,  SW,  Washington,  DC 
20228,  and  Bureau  of  Engraving  and 
Printing,  Western  Currency  Facility, 
9000  Blue  Mound  Road,  Ft.  Worth, 
Texas  76131. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Employees  who  have  initiated 
discrimination  complaints. 

CATEGORIES  OF  RKORDS  M  THE  SYSTEM: 

Data  developed  as  a  result  of  inquiry 
by  the  person  making  the  allegation  of 
discrimination. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Executive  Order  11478. 

ROUTME  USES  OF  RECORDS  MAINTAMED  IN  THE 
SYSTEM,  BICLUOMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information 
contained  in  the  records  may  be  used  to: 

(1)  Disclose  to  EEOC  to  adjudicate 
discrimination  complaints;  (2)  disclose 
pertinent  information  to  appropriate 
Federal,  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 


enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (3)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  em 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (4)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  vntnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (5)  provide 
information  to  a  congressional  office  in 
response  to  an  inqiiiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (6)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  imder  the 
Qvil  Service  Reform  Act  of  1978.  5 
U.S.C.  7111  and  7114;  (7)  provide 
information  to  third  parties  diuing  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

pouqes  and  practices  for  storing, 
retrcvmg,  accessmg,  retaining,  disposing 
of  records  m  the  system: 

storage: 

Maintained  in  file  folders.  Locked  in 
combination  safe. 

retrcvabnjty: 
By  name  and  case  nmnber. 

SAFEGUARDS: 

Access  is  limited  to  Complainants  and 
Equal  Employment  Opportimity  Staff; 
maintained  in  locked  combination  safe. 

RETENTION  AND  DISPOSAL: 

Retained  four  years  after  resolution, 
then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Office  of  EEO  and  Employee  . 
Counseling  Services,  Bureau  of 
Engraving  and  Printing,  14th  and  C 
Streets,  SW,  Washington,  DC  20228. 

NOTnCATION  PROCEDURE: 

Disclosure  Officer,  Bmeau  of 
Engraving  and  Printing,  14th  and  C 
Streets,  SW.  Washington,  DC  20228. 

RECORD  ACCESS  PROCEDURE: 
See  "Notification  procedure"  above. 


Federal  Register /Vol.  63,  No.  242 /Thursday,  December  17.  1998 /Notices 


69829 


X)NrESTINQ  RECORD  PROCEDURES: 

See  "Notification  procediue"  above. 

■CORD  SOURCE  CATEGORIES: 

Individual  employees  who  have 
liscrimination  complaints. 

SXamONS  CLAIMB)  FOR  THE  SYsrai: 
None. 

rREASUi«Y/BEP  .043 

ivstemname: 

Parking  Program  Records — ^Treasury/ 
pEP. 

SVSTBI  location: 

Bureau  of  Engraving  and  Printing, 
14th  and  C  Streets,  SW,  Washington,  DC 
20228. 

MTEQORIES  OF  MDIVIOUALS  COVERED  BY  THE 
IV8TEM: 

Bureau  and  Non-bureau  personnel 
Mrho  have  applied  for  carpool  parking 
privileges. 


U 


iTEQORIES  OF  RECORDS  IN  THE  SYSTBI: 

Parking  space  applicant  information — 
shows  apphcant's  name  and  address, 
irehicle  make,  model  and  year,  vehicle 
license  number,  state  registration,  work 
hoiu*s,  work  component,  home/work 
phone  niunbers. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301. 

KOUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDMQ  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

Disclosiues  are  not  made  outside  the 
partment. 

and  practices  for  stormg, 
rctrkvmg,  accessmq,  retammg,  disposmq 
op  records  si  the  system: 

btorage: 

Letter-size  file  folders,  and  in 
alectronic  media. 

DETREVABUTY: 

Alphabetically  by  applicant,  or 
parking  space  niunber. 

lAFEGUARDS: 

Access  is  limited  to  Office  of  Security 
staff  and  maintained  in  a  locked  office. 

RETENTION  AND  DISPOSAL: 

Destroyed  upon  change  in,  or 
revocation  of,  parking  assignment. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Chief,  Office  of  Security,  Bureau  of 
Engraving  and  Printing,  14th  and  C 
treets.  SW,  Washington,  DC  20228. 

lATION  PROCEDURE: 

Disclosure  Officer,  Biueau  of 
Sngraving  and  Printing,  14th  and  C 
Streets,  SW,  Washington,  DC  20228. 


RECORD  ACCESS  PROCEDURE: 

See  "Notification  procedure"  above. 

CONTESTVIG  RECORD  PROCEDURES: 

See  "Notification  procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

Parking  permit  appUcants. 

EXEMPTIONS  CLAMB)  FOR  THE  system: 
None. 

TREASURY/BEP  .044 

SYSTEM  name: 

Personnel  Security  Files  and 
Indices— Treasury/BEP. 

SYSTEM  location: 

Emplo)rment  Suitability  Division, 
Office  of  Seciuity,  Biueau  of  Engraving 
and  Printing,  14th  and  C  Streets,  SW, 
Washington,  DC  20228,  and  Persoimel 
Security  Branch,  Security  and  PoUce 
Division,  Bureau  of  Engraving  and 
Printing,  Western  Currency  Facility, 
9000  Blue  Moimd  Road.  Fort  Worth. 
Texas  76131. 

categories  of  mdivkmials  covered  by  the 
system: 

Employee  appUcants,  current  and 
former  Bureau  employees,  contractor 
and  service  company  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Investigative  information  related  to 
persoimel  investigations  conducted  by 
the  Bureau  of  Engraving  and  Printing 
Security  office  and  other  Federal,  State, 
and  local  Agencies. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTBI: 

Executive  Order  10450. 

ROUTME  USES  OF  RECORDS  MAMTAMED  IN  THE 
SYSTEM.  BWUIDING  CATEG0RC8  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regtilation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  Ucense,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 


tribunal  in  the  course  of  presenting 
evidence,  including  disclosiues  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  disclose 
information  to  foreign  governments  in 
accordance  with  formal  or  informal 
international  agreements;  (5)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (6)  provide  information 
to  the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings;  (7)  provide  information  to 
unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Qvil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114;  (8)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POLICIES  AND  PRACTICES  FOR  STORBtO, 
RETRIEVMO,  ACCESSMG,  RETANMNO.  DWPOSWO 
OF  RECORDS  M  THE  SYSTEM:  «. 

STORAGE: 

File  Folders;  3"  x  5"  Index  cards. 
Microfiche  and  computer  records 
maintained  in  an  automated  database. 

retrkvabsjty: 

Alphabetically  by  name  and  social 
security  number. 

SAFEGUARDS: 

Access  is  limited  to  Office  of  Seciuity 
and  Security  and  Police  Division  stafis 
and  records  are  maintained  in  locked 
file  cabinets  and  secured  databases. 

RETENTION  AND  disposal: 

Destroyed  within  90  days  following 
notification  that  an  applicant  for 
employment  was  not  hired;  or  upon 
notification  of  employee  death;  or 
within  five  years  after  separation  or 
transfer  of  incumbent  employee;  or  five 
years  after  expiration  of  contractual 
relationship. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Office  of  Security,  Bureau  of 
Engraving  and  Printing,  14th  and  C 
Streets,  SW,  Washington.  DC  20228. 
Manager,  Security  and  Police  Division, 
Bureau  of  Engraving  and  Printing, 
Western  Currency  Facility,  9000  Blue 
Moimd  Road,  Fori  Worth,  Texas  76131. 

NOTmCATWN  procedure: 

Disclosure  Officer,  Bureau  of 
Engraving  and  Printing;  14th  and  C 
Streets,  SW,  Washington,  DC  20228. 
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RECORD  ACCESS  PROCEDURE: 

Same  as  above. 

CONTESTMQ  RECORD  PROCBMNIES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Individual  employee  and  infonnation 
supplied  by  other  Federal  bivestigative 
Agencies. 

EXEMPTIONS  CtAIMn)  FOR  TME  SYSTBl: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3),  (d).  (e)(1).  (e)(4)(G),  (e)(4)(H). 
(e)(4)(I),  and  (f)  of  the  Privacy  Act 
pursuant  to  5  U.S.C.  552a  (k)(5). 

TREASURY/BEP  .045 

SYSTBl  name: 

Mail  Order  Sales  Customer  File — 
Treasury/BEP. 

system  LOCATION: 

Bureau  of  Engraving  and  Printing, 
14th  and  C  Streets.  SW.,  Washington, 
DC  20228. 

CATEGORIES  OF  MOIVnUALS  COVERED  BY  THE 
SYSTEM: 

Customers  ordering  engraved  prints 
and  niunismatic  products  from  Uie 
Biueau  of  Engraving  and  Printing 
through  the  mail,  and  those  individuals 
who  have  requested  that  their  names  be 
placed  on  the  BEP  mailing  list. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Mail  order  customer's  names, 
addresses,  company  names,  credit  card 
niunbers  and  expiration  dates;  history  of 
customer  sales;  and  inventory  data. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTBi: 
5  U.S.C.  301. 

PURP08E(S): 

The  purposes  of  the  Mail  Order  Sales 
Customer  Files  are  to:  (1)  Maintain 
information  regarding  customers  to 
inform  them  of  BEP  products;  (2) 
provide  the  capabiUty  to  research  in 
response  to  customer  inquiries;  and  (3) 
transmit  credit  card  information  to 
financial  institutions  for  approval  or 
disapproval. 

ROUTME  USES  OF  RECORDS  MAMTAMEO  M  THE 
SYSTEM  MCLUOMO  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  from 
these  records  may  be  used  to 
electronically  transmit  credit  card 
infonnation  to  obtain  approval  or 
disapproval  from  the  issuing  financial 
institution.  Categories  of  users  include 
personnel  involved  in  credit  card 
approval. 

OfiCLOSURE  TO  CONSUMER  REPORTMQ 


Debt  information  concerning  a 
Government  claim  against  an  individual 


is  also  furnished,  in  accordance  with  5 
U.S.C.  552a(b)(12)  and  Section  3  of  the 
Debt  Collection  Act  of  1982  (Pub.  L.  97- 
365),  to  consiuner  reporting  agencies  to 
encourage  repayment  of  an  overdue 
debt. 

POLICIES  AND  PRACTICES  FOR  STORVIQ, 
RETRCVMG,  ACCESSMQ.  RETAMMG,  AND 
OtSPOSaiQ  OF  RECORDS  M  THE  SYSTBl: 

STORAGE: 

Records  consist  of  paper  records 
maintained  in  file  folders  and  in 
electronic  media. 

RETRIEVABaJTY: 

By  customer  name,  order  niunber  or 
customer  number. 

SAFEGUARDS: 

Access  is  limited  to  those  authorized 
individuals  who  process  orders, 
research  customer  orders  or  maintain 
the  computer  system.  In  addition,  files 
and  computer  data  are  maintained  in  a 
secured  area.  Access  to  electronic 
records  is  by  password. 

RETENTION  AND  DISPOSAL: 

Files  on  ciistomers  who  have  not 
purchased  any  products  are  kept  for  two 
years,  after  which  they  are  taken  out  of 
the  active  system  and  placed  in  a 
separate  storage  file,  lliis  file  generates 
two  additional  annual  mailings  after 
which  time  they  are  purged  from  the 
system.  (Should  a  customer  reorder  after 
being  placed  on  this  file,  they  will  be 
assigned  a  new  customer  number  and 
placed  back  in  the  main  system). 

SYSTBl  MANAQER(S)  AND  ADDRESS: 

Chief,  Office  of  External  Relations, 
Bureau  of  Engraving  and  Printing,  14th 
and  C  Streets,  SW.,  Room  515M. 
Washington,  DC  20228. 

NOTVICATION  PROCEDURE: 

Individiuds  wishing  to  be  notified  if 
they  are  named  in  this  system  of 
records,  gain  access  to  the  records,  or 
contest  the  contents  of  any  records 
maintained  in  this  system  may  inquire 
in  accordance  with  instructions 
appearing  in  31  CFR  part  1.  subpart  C. 
appendix  F.  Address  inquiries  to 
CMsclosiire  Officer,  Bureau  of  Engraving 
and  Printing.  14th  and  C  Streets,  SW.. 
Washington,  DC  20228. 

RECORDS  ACCESS  PROCBMJRES: 

See  "Notification  procedure"  above. 

CONTESTMG  RECORDS  procedures: 

See  "Notification  procedure"  above. 

RKORO  SOURCE  categories: 

Customers.  BEP  employees,  financial 
institutions. 

EXEMPTIONS  clamed  FOR  THE  system: 

None. 


TREASURY/BEP  .046 
SYSTBl  NAME: 

Automated  Mutilated  Currency 
Tracking  System— Treasury/BEP. 

SYSTBl  LOCATION: 

Bureau  of  Engraving  and  Printing. 
14th  and  C  Streets,  SE,  Washington.  DC 
20228. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  and  financial  institutions 
sending  in  mutilated  paper  currency 
claims. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Mutilated  currency  claimants'  names, 
addresses,  company  names,  amount  of 
claims,  amount  paid,  types  of  aurency 
and  condition  of  ciurency. 

AUTHORTTY  FOR  MAMTENANCE  OF  THE  SYSTBl: 
5  U.S.C.  301. 

PURP06E(S): 

The  piirpose  of  the  Automated 
Mutilated  Ciurency  Tracking  System  is 
to  maintain  historical  information  and 
to  respond  to  claimants'  inquiries,  e.g., 
non-receipt  of  reimbursement,  status  of 
case,  etc. 

ROUTME  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTBl,  MCLUOMO  CATEQORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  infonnation  to  a 
Federal.  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  seciuity 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  coimsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 


Federal  Register/Vol.  63.  No.  242 / Thursday,  December  17,  iggs/Notices 


69831 


ecord  pertains;  (S)  provide  infonnation 

0  the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
jtfhich  relate  to  an  agency's  functions 
Relating  to  civil  and  criminal 
proceedings;  (6)  provide  information  to 
unions  recognized  as  exclusive 
bargaining  representatives  imder  the 
^ivil  Service  Reform  Act  of  1978, 5 

S.C.  7111  and  7114;  (7)  provide 
nformation  to  third  parties  during  the 
ourse  of  an  investigation  to  the  extent 
ecessary  to  obtain  information 

irtinent  to  the  investigation. 

AND  PRACTICES  FOR  8T0MN0, 
ACCESSMO.  RETAMMQ,  AND 
MSPOMNQ  OF  REOORM  M  THE  SYSTEM: 

ITORAOE: 

Records  consist  of  paper  records 
naintained  in  file  folders  and  records  in 
ilectronic  media. 

tETREVABUTY: 

By  claimant  name,  case  niunber, 
iddress  or  registered  mail  number. 

MFEOUAROS: 

Access  is  limited  to  those  specific 
employees  who  process  the  mutilated 
currency  cases,  prepare  payment, 
research  inquiries  or  maintain  the 
computer  system,  hi  addition,  files  and 
computer  data  are  maintained  in  a 
Beoired  area.  Access  to  electronic 
records  is  by  password. 

lETENTION  AND  CNSPOSAU 

Active  claimant  files  are  maintained 
or  two  years,  hiactive  files  are 

Eaaintained  for  seven  years.  After  seven 
ears,  the  files  are  purged  from  the 
ystem  and  then  destroyed,  (hiactive 
~  les  are  those  for  which  final  payments 
ve  been  made.) 

MANAQER(S)  AND  ADDRESS: 

Chief,  Office  of  Currency  Standards, 
lureau  of  Engraving  and  Printing,  14th 
and  C  Streets,  SW,  Room  344A, 
Washington,  DC  20228. 

NOmCATION  procbhire: 

1  hidividuals  wishing  to  be  notified  if 
they  are  named  in  this  system  of 
records,  gain  access  to  the  records,  or 
contest  the  contents  of  any  records 
knaintained  in  this  system  may  inquire 
in  accordance  with  instructions 
appearing  in  31  CFR  part  1.  subpart  C, 
appendix  F.  Address  inquiries  to 
[Msclosure  Officer,  Bureau  of  Engraving 
and  Printing,  14th  and  C  Streets,  SW, 
Washington,  DC  20228. 

RKORO  ACCESS  PROCEDURE: 

See  "Notification  procedure"  above. 

EONTESTMQ  RECORD  PROCEDURES: 


See  "Notification  procedure"  above. 


RECORD  SOURCE  CATEGORIES: 

Individuals,  banking  institutions  and 
BEP  employees. 

EXEMPTIONS  CUIMED  FOR  THE  SYSTEM: 

None. 

BtLUNQ  CODE:  4ai9-3a-P 

Federal  Law  Enforcement  Training 
Center 

TREASURY/FLETC  .001 

SYSTEM  NAME: 

FLETC  Payroll/Personnel  Records 
System-Treasury/FLETC. 

SYSTEM  LOCATION: 

FLETC,  Office  of  Planning  and 
Resources,  Building  94,  Glynco,  GA 
31524.  Systems  are  also  located  at  other 
FLETC  facilities.  (See  FLETC  appendix 
A  for  addresses.) 

CATEGORIES  OF  MDMDUALS  COVERED  BY  THE 
SYSTEM: 

Present  and  former  employees. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

All  payroll  records  including 
Standard  Forms  50  and  52,  time  and 
attendance  reports,  leave  status,  health 
and  Ufe  insurance  requests,  payroll 
deduction  requests,  employee  training, 
performance  evaluations,  retirement 
records,  medical/treatment/  injury 
records,  and  Equal  Employment 
Opportunity  and  personnel  records 
consisting  of  records  other  than  those 
described  and  reported  by  the  Office  of 
Personnel  Management  on  behalf  of  all 
agencies. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  5  U.S.C.  4101  et  seq; 
Executive  Order  No.  11348,  dated  April 
20, 1967,  and  Treasury  Order  140-01, 
dated  September  20, 1994. 

ROUTME  USES  OF  RECORDS  MASfTAMED  M  THE 
SYSTEM,  MCUMNNQ  CATEGORKS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  to  the  individual's  parent 
agency  and  Federal  regulatory  agencies 
on  a  "need  to  know"  basis  whid^ 
include  the  Department  of  Labor, 
Department  of  Health  and  Human 
Services,  Merit  Systems  Protection 
Board,  Federal  and  Labor  Relations 
Authority,  Equal  Employment 
Opportimity  Commission  and  the  Office 
of  Personnel  Management  concerning 
pay,  leave,  benefits,  retirement 
deductions,  and  other  information 
necessary  for  OPM  to  carry  out  its 
government-wide  personnel 
management  functions.  These  records 
and  information  in  the  records  may  be 
used  to:  (1)  Disclose  pertinent 
information  to  appropriate  Federal, 
State,  local  or  foreign  agencies 


responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  indication  of 
a  violation  or  potential  violation  of  civil 
or  criminal  law  or  regulation:  (2) 
disclose  infonnation  to  a  Federal,  State, 
or  local  agency,  maintaining  civil, 
criminal  or  other  relevant  enforcement 
information  or  other  pertinent 
information,  which  has  requested 
information  relevant  to  or  necessary  to 
the  requesting  agency's  or  the  bureau's 
hiring  or  retention  of  an  individual  or 
issuance  of  a  security  clearance,  license, 
contract,  grant,  or  other  benefit;  (3) 
disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceeding:  (4)  disclose  information  to 
foreign  governments  in  accordance  with 
formal  or  informal  international 
agreements;  (5)  provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains: 
(6)  provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  50.2  which  relate 
to  an  agency's  functions  relating  to  civil 
and  criminal  proceedings;  (7)  provide 
information  to  unions  recognized  as 
exclusive  bargaining  representatives 
under  the  Civil  Service  Reform  Act  of 
1978.  5  U.S.C.  71 1 1  and  7114;  (8) 
provide  information  to  third  parties 
during  the  course  of  an  investigation  to 
the  extent  necessary  to  obtain 
information  pertinent  to  the 
investigation. 

POUCKS  AND  PRACnCB  FOR  ITORMQ, 
RETRKVMO,  ACCESSWO.  RITA— NO,  DISPOSMQ 
OF  RECORDS  M  THE  SYSTDI: 

STORAGE: 

Paper  files,  microfiche  and  various 
electronic  mediums.  FLETC  computers 
access  the  TIMIS  payroll  and  personnel 
system.        \ 

RETRKVABUTY: 

Social  Security  Number,  name, 
position,  and/or  organizational  element 

SAFEGUARDS: 

Physical  security,  personal  access 
codes,  and  identification  confirmations 
are  all  used  to  prevent  unauthorized 
disclosure  of  records. 

RETENTION  AND  DMPOSAU 

Disposition  as  prescribed  by  General 
Recoids  Schedules  1  and  2  issued  by  the 
National  archives  and  Records 
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Administration.  For  more  infonnation 
contact:  Records  Meinagement  Officer, 
FLETC,  Building  94,  Glynco,  GA  31524. 

SYSrai  IIANAQBI(S)  AND  ADDRESS: 

Associate  Director  for  Planning  and 
Resoiut»s,  Building  94,  FLETC,  Glynco, 
GA  31524. 

NOmCATION  PROCEDURE: 

The  individual  must  provide  full 
name.  Social  Seciuity  Number,  and  date 
of  employment  at  the  FLETC  to  the 
System  Manager. 

RECORD  ACCESS  PROCEDURES: 

By  written  request  to  the  System 
Manager. 

CONTESmO  RKORD  PROCEDURES: 

See  "Record  access"  above. 

RECORD  SOURCE  CATEGORIES: 

The  employee  on  whom  the  record  is 
maintained,  prior  employers,  cUent 
agencies  and  the  FLETC. 

EXEMPTIONS  CLAMB)  FOR  THE  SYSTEM: 

None. 
TREASURY/FLETC  .002 
SYSTEM  name: 

FLETC  Trainee  Records-Treasury/ 
FLETC. 

SYSTBi  LOCATION: 

FLETC,  Office  of  Planning  and 
Resources,  Building  94,  Glynco,  GA 
31524,  and  at  the  FLETC  facility  located 
in  Artesia.  NM.  (See  FLETC  appendix  A 
for  addresses.) 

CAtfOOIUES  OF  MOIVSUALS  COVERED  BY  THE 
SYSTEM: 

Any  person  who  officially  attends  a 
FLETC-sponsored  Training  Program, 
Symposium,  or  similar  event. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Personal  background  information 
suppUed  by  the  trainee;  grades  and 
performance  or  conduct  evaluations, 
advisory  letters  to  parent  agencies,  class 
rosters/photographs  and  relevant 
health/physical  conditioning. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

Treasury  Order  140-01,  dated 
September  20. 1993,  and  Memorandiun 
of  Understanding  for  the  Sponsorship 
and  Operation  of  the  Consolidated 
Federal  Law  Enforcement  Training 
Center,  dated  September  30, 1970. 

ROUTME  USES  OF  RECORDS  MAMTAMEO  M  THE 
SYSTBI.  MCLUDMG  CATKORES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosiue  upon  request  to  the 
individual's  parent  agency,  to  a 
prospective  Federal  employer,  and  to 
other  government  officials  involved  in 


training  or  research.  These  records  and 
information  in  the  records  may  be  used 
to:  (1)  Disclose  to  the  Office  of 
Persoimel  Management  concerning  pay, 
leave,  benefits,  retirement  deductions, 
and  other  information  necessary  for 
OPM  to  carry  out  its  government-wide 
personnel  management  functions;  (2) 
disclose  pertinent  information  to 
appropriate  Federal,  state,  local  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of.  or  for  enforcing  or 
implementing,  a  statute,  rule, 
regulation,  order,  or  license,  where  the 
disclosing  agency  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (3)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  biueau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  seciuity 
clearance,  license,  contract,  grant,  or 
other  benefit;  (4)  disclose  information  to 
a  coiul,  magistrate,  or  administrative 
tribimal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (5)  disclose 
information  to  foreign  governments  in 
accordance  with  formal  or  informal 
international  agreements;  (6)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (7)  provide  information 
to  the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings;  (8)  provide  information  to 
unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114;  (9)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POLICIES  AND  PRACTICES  FOR  STORMG. 
RETREVM6,  ACCESSMQ,  RETAMMG.  DISPOSMG 
OF  RECORDS  !N  THE  SYSTEM: 

STORAGE: 

Magnetic  media,  and  paper  files. 

RETRCVABUTY: 

Name,  class  munber,  and  Social 
Security  Number. 


SAFEGUARDS: 

Access  to  these  systems  of  records 
will  be  controlled  by  software, 
hardware,  and  other  physical  security 
procedures.  Software  will  be  used  to 
ensure,  in  all  technically  feasible  ways, 
that  data  cannot  be  made  available  to 
unauthorized  persons.  User-identifiers 
and  passwords  will  be  used  where 
feasible  to  protect  the  data.  Physical 
security  will  protect  all  terminals,  disks 
and  tapes,  and  paper  archives  from 
access  by  imauthorized  persons.  Offices 
will  be  locked  except  when  authorized 
persons  are  present.  Warehoused  paper 
records  are  secured,  the  building 
alarmed,  and  access  controlled  by  the 
Records  Management  Officer. 

RETENTION  AND  DttPOSAL: 

All  records  are  retained  and  disposed 
of  in  accordance  with  the  General 
Records  Schedule  issued  by  the 
National  Archives  and  Records 
Administration.  For  more  information 
contact:  Records  Management  Officer, 
FLETC,  Building  94,  Glynco.  GA  31524. 

SYSTEM  MANAGERfS)  AND  ADDRESS: 

Associate  Director  for  Planning  and 
Resources.  Building  94.  FLETC,  Glynco, 
GA  31524. 

NOTFiCATION  PROCEDURE: 

The  individual  must  provide  full 
name,  proof  of  identity.  Social  Security 
Niunber,  date  of  birth,  parent  agency, 
type  of  coiu^e  and  approximate  dates  of 
attendance  to  the  System  Manager. 

RECORD  ACCESS  PROCEDURES: 

By  formal  letter  to  the  System 
Manager. 

CONTESTMG  RECORDS  PROCEDURES: 

See  "Record  access  procediu*es" 
above. 

RECORD  SOURCE  CATEGORIES: 

The  trainee  himself  and  members  of 
the  staff  responsible  for  the 
administrative  processing  and  training 
of  that  individiial. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTBi: 

None. 
TREASURY/FLETC  .004 
SYSTEM  name: 

FLETC  Administrative  Records — 
Treasury/FLETC. 

SYSTEM  LOCATION: 

FLETC.  Office  of  Planning  and 
Resources.  Building  94,  Glynco,  GA 
31524.  and  at  the  FLETC  facilities 
located  in  Artesia,  NM.  (See  FLETC 
appendix  A  for  addresses.) 
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CATEOOtHCS  OF  MOIVRMMU  COVERB)  lY  THE 


Students,  current  employees,  past 
employees,  emplo^^es  of  client 
agencies,  contractor  employees,  guests, 
and  visiting  personnel. 

CATEQOMES  OF  RECome  M  THE  svarai: 

Access  Control/Identification,  Vehicle 
Registration  and  Driver  Violation, 
Equipment  Control,  Property  Pass/ 
Accountability.  Lost  and  Foimd.  Key 
Assignment,  Safety  and  Occupational 
Health  f*rogram.  Security  Incident, 
Emergency  Services,  Administrative 
Inquiry,  Instructor  Management  records 
and  Resource  and  Marketing  Mailing 
Lists. 

AUTHORITY  FOR  THE  MAMTENANCE  OF  THE 
SVETBl: 

Treasury  Order  140-01,  dated 
September  20, 1994. 

ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SVSTBI,  MCUJOMQ  CATEOORCS  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

Disclosure  to  the  contract  employer, 
the  individual's  parent  agency,  and 
Federal  regulatory  agencies  on  a  "need 
to  know"  basis,  lliese  records  and 
information  in  the  records  may  be  used 
to:  (1)  Disclose  pertinent  information  to 
appropriate  Federal,  State,  local  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing,  .a  statute,  rule, 
regulation,  order,  or  license,  where  the 
disclosing  agency  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  ^ency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribimal  in  the  course  of  presenting 
evidence,  including  disclosiues  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  disclose 
information  to  foreign  governments  in 
accordance  with  formal  or  informal 
international  agreements;  (5)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (6)  provide  information 
to  the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 


which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings;  (7)  provide  information  to 
unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Gvil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114;  (8)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

policies  and  practwes  for  storsto, 
retrcvmo,  accessmq,  retammo,  dwposwq 
of  records  m  the  system: 

storaoe: 

Various  electronic  Mediiuns  and 
paper  files. 

RETRIEVAMUrY: 

Name,  Social  Security  Number, 
Employer,  and/or  Organizational 
Element. 

SAFEGUARDS: 

Physical  security,  personnel  screening 
and  computer  passwords  are  all  used  to 
prevent  unauthorized  disclosure  of 
records. 

RETBITION  AND  DISPOSAL: 

Retained  at  the  FLETC,  destroyed 
after  40  years. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Associate  Director  for  Planning  and 
Resources,  Building  94,  FLETC,  Glynco, 
GA  31524. 

NOTmCATION  PROCEDURE: 

The  individual  must  provide  full 
name,  proof  of  identity,  social  security 
number,  and  dates  of  duty  at  the  Center 
to  the  System  Manager. 

RECORD  ACCESS  PROCEDURES: 

By  written  request  to  the  System 
Manager. 


Financial  Management  Service 
TREA8URY/FM8  .001 


00NTE8TMQ  RECORD  PROCBNIRES: 

See  "Record  access  procedures"   . 
above. 

RECORD  SOURCE  CATBXMIES: 

The  individual  on  whom  the  record  is 
maintained,  cUent  agencies,  employers, 
and  the  FLETC. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTBI: 
None. 

FLETC  Appendix  A 

Federal  Law  Enforcement  Training  Center, 

Glynco.  GA  31524 
Federal  Law  Enforcement  Training  Center, 

Washington  Office,  650  Massachusetts 

Avenue,  NW,  Washington,  DC  20226 
Federal  Law  Enforcement  Training  Center, 

Artesia  Facility,  1300  W.  Richey  Avenue, 

Aitesia,  NM  88210. 

BnjJNO  OOOC:  4«10-a6-P 


Administrative  Records— Treasiuy/ 
Financial  Management  Service. 

SYSTEM  LOCATION: 

Financial  Management  Service,  U.S. 
Department  of  the  Treasury,  Prince 
George  Metro  Center  II,  3700  East-West 
Highway,  Room  144,  HyatUville,  MD 
20782.  Also,  please  see  Appendix  I. 

CATEQORKS  OF  MDRnDUAU  COVERED  SY  THE 
8VSIEM: 

Financial  Management  Service 
personnel. 

CATEOORKS  OF  RECORDS  M  THE  system: 

(1)  Motor  Vehicle  Accident  Reports. 
(2)  Parking  Permits.  (3)  Distribution  List 
of  individuals  requesting  various 
Treastuy  pubUcations.  (4)  Treasury 
Credentials. 

AUTNORfTY  FOR  MAMTBIANCE  OF  THE  SYSTBl: 
5  U.S.C.  301. 

ROUTME  USES  OF  RECORDS  MASfTASMD  M  THE 
SYSTBI,  MCUNNNO  CATEOORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose  to 
GSA  for  drivers  permits,  parking 
permits,  accident  reports,  and 
credentials;  (2)  disclose  to  GPO  for 
servicing  public  on  Treasury 
pubUcations. 

POUOES  AND  PRACnCBS  FOR  STOISNIL 
RETRCVSM,  ACCISSSIO,  RITAMMO,  DISPOBBIO 
OF  RECORDS  M  THE  SYSTEM: 

STORAOE: 

Hard  copy  and  microcomputer. 

retmevasuty: 
By  name  and  by  Treasury  publication. 

safeouards: 

Locked  containers.  Administrative 
Procedure — names  are  not  given  to 
anyone  except  those  who  control  the 
listing. 

RETENTION  AND  DMPOSAL: 

(1)  Distribution  List — destroy  one  year 
after  declared  obsolete.  (2)  Motor 
Vehicle  Accident  Reports — six  years 
after  closure  of  the  case.  (3)  Parking 
permits  and  Treasury  Credentials — 
destroy  3  months  after  return  to  issuing 
officer. 

SYSTBI  MANAOER(S)  AND  ADDRESS: 

Director,  FaciUties  Management 
Division,  Financial  Management  « 
Service,  U.S.  Department  of  the 
Treasiuy,  Prince  George  Metro  Center  II, 
3700  East-West  Highway,  Room  144, 
Hyattsville,  MD  20782. 


69834 


Federal  Register /Vol.  63,  No.  242  /  Thursday,  December  17,  1998 /Notices 


NOrVKATION  PROCEDURE: 

Inquiries  under  the  Privacy  Act  of 
1974  shall  be  sent  to  the  Disclosure 
Officer,  Financial  Management  Service, 
U.S.  Department  of  the  Treasury,  Liberty 
Center  Building,  401 14th  St.,  SW. 
Washington,  DC  20227.  All  individuals 
making  inquiries  should  provide  with 
their  request  as  much  descriptive  matter 
as  is  possible  to  identify  the  particular 
recoid  desired.  The  Systems  Manager 
will  advise  as  to  whether  the  Service 
maintains  the  record  requested  by  the 
individual. 

RCCORO  ACCESS  PROCEDURES: 

Individuals  requesting  information 
under  the  Privacy  Act  of  1974 
concerning  procedures  for  gaining 
access  or  contesting  records  should 
write  to  the  Disclosure  Officer  at  the 
address  shown  above.  All  individuals 
are  luged  to  examine  the  rules  of  the 
U.S.  Department  of  the  Treasury 
pubhshed  in  31  CFR  part  1.  subpart  C 
concerning  requirements  of  this 
Department  with  respect  to  the  Privacy 
Act  of  1974. 

CUNIUIMU  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

Financial  Management  Service 
personnel. 

EXEIVnONS  CLAMED  TOR  THE  SYSTEM: 

None. 
AppMidlxltoFMS.001 
Motor  Vehicle  Accident  Reports 

Prince  Geoige  Metro  Center  II,  3700  East- 
West  Highway,  Room  127,  Hyattsville,  MD 
20782. 

Parking  Permits 

1.  Prince  George  Metro  Center  D,  3700  East- 
West  Highway,  Room  127.  Hyattsville,  MD 
20782 

2.  Liberty  Center  Building.  401 14th  Street, 
SW,  Room  118,  Washington.  DC  20227. 

Distribution  List 

Prince  George  Metro  Center  n.  3700  East- 
West  Highway.  Hyattsville,  MD  20782. 

Treasury  Credentials 

Prince  George  Metro  Center  II,  3700  East- 
West  Highway.  Room  158-B.  Hyattsville, 
MD  20782. 

TREA8URY/FMS  .002 

SYSTBINAME: 

Pajrment  issue  records  for  regular 
recurring  benefit  payments— Treasury/ 
Financial  Management  Service. 

SYSTEM  LOCATION: 

The  Financial  Management  Service, 
U.S.  Department  of  the  Treasiuy, 


Washington,  DC  20227.  Records 
maintained  at  Financial  Centers  in  six 
regions  Austin,  TX;  Birmingham,  AL; 
Cbdcago,  IL;  Kansas  City,  MO; 
Philadelphia,  PA;  and  San  Francisco, 
CA. 

CATEQORES  Of  MOMOUALS  COVERED  BY  THE 
SYSTEM: 

(1)  Beneficiaries  of  Title  n  of  the 
Social  Security  Act. 

(2)  Beneficiaries  of  Title  XVI  of  the 
Social  Security  Act. 

(3)  Beneficiaries  of  the  Qvil  Service 
Retirement  System. 

(4)  Beneficiaries  of  the  Railroad 
Retirement  System. 

(5)  Beneficiaries  of  the  Department  of 
Veterans  Affairs. 

(6)  Holders  of  Series  H  and  HH  Bonds 
(interest  payment). 

CATEQORCS  OF  RECORDS  M  T>IE  SYSTBH: 

Payment  issue  records  for  regular 
recurring  benefit  payments  showing 
name,  check  number  and  symbol,  or 
other  identification,  address,  account 
number,  payment  amount,  and  date  of 
issuance  for  each  of  the  categories  of 
individuals  Usted  above. 

AUTHORITY  FOR  MAMTBIAIICE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Executive  Order  6166, 
dated  June  10, 1933. 

ROUTSC  USES  OF  RECORDS  MASfTASe)  M  THE 
SYSTEM,  MCtUDMQ  CATEQORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose  to 
banking  industry  for  payment 
verification;  (2)  disclose  to  Federal 
investigative  agencies.  Departments  and 
agencies  for  whom  payments  are  made, 
and  payees;  (3)  disclose  pertinent 
information  to  appropriate  Federal. 
State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (4)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit:  (5)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
op(>osing  counsel  or  witnesses  in  the 
course  of  dvil  discovery,  litigation,  or 


settlement  negotiations,  in  respoiise  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (6)  disclose 
information  to  foreigif^ovemments  in 
accordance  with  formal  or  informal 
international  agreements;  (7)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (8)  provide  information 
to  the  news  media  in  accordance  with 
gmdelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings;  (9)  provide  information  to 
unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Qvil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114;  (10)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation;  (11) 
disclose  information  concerning 
delinquent  debtors  to  Federal  c^sditor 
agencies,  their  employees,  or  their 
agents  for  the  purpose  of  facilitating  or 
conducting  Federal  administrative 
offset.  Federal  tax  refund  offset.  Federal 
salary  offset,  or  for  any  other  authorized 
debt  collection  piupose;  (12)  disclose 
information  to  any  State,  Territory  or 
Commonwealth  of  the  United  States,  or 
the  District  of  Columbia  to  assist  in  the 
collection  of  State,  Commonwealth, 
Territory  or  District  of  Columbia  cliums 
pursuant  to  a  reciprocal  agreement 
between  FMS  and  the  State, 
Commonwealth,  Territory  or  the  District 
of  Columbia;  and  (13)  disclose  to  the     • 
Defense  Manpower  Etata  Center  and  the 
United  States  Postal  Service  and  other 
Federal  agencies  through  authorized 
computer  matching  programs  for  the 
purpose  of  identifying  and  locating 
individuals  who  are  delinquent  in  their 
repayment  of  debts  owed  to  the 
Department  or  other  Federal  agencies  in 
order  to  collect  those  debts  through 
salary  offset  and  administrative  offset, 
or  by  the  use  of  other  debt  collection 
tools. 

POUaES  AND  PRACTICES  FOR  STORMQ, 
RETRKVMQ.  ACCESSMQ.  RETASENQ,  DKPOSRIQ 
OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Microfilm-magnetic  tape  for 
categories  of  individuals  1  through  6. 

RETRIEVABUTY: 

By  accoimt  number. 

SAFEGUARDS: 

Computer  password  system,  card-key 
entry  system,  limited  to  authorized 
personnel. 

RETENTION  AND  OMPOSAL: 

Indefinitely. 
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tVSTBI  MANAQER(S)  AND  ADDRESS: 

Chief,  Disbursing  Officer,  Financial 
Management  Service,  401 14th  Street, 
SW.  Washington,  DC  20227. 

NOmCATION  PROCEDURE: 

Inquiries  imder  the  Privacy  Act  of 
1974  shall  be  addressed  to  the 
Disclosure  Officer,  Financial 
Management  Service,  401 14th  Street, 
SW.  Washington,  DC  20227.  All 
individuals  making  inquiries  should 
provide  with  their  request  as  much 
descriptive  matter  as  is  possible  to 
identify  the  particular  record  desired. 
The  Systems  Manager  will  advise  as  to 
whether  the  Service  maintains  the 
record  requested  by  the  individual. 

neCORD  ACCESS  PROCEDURES: 

Individuals  requesting  information 
under  the  Privacy  Act  of  1974 
concerning  procedures  for  gaining 
access  or  contesting  records  should 
write  to  the  Disclosiue  Officer  at  the 
address  shown  above.  All  individuals 
are  urged  to  examine  the  rules  of  the 
U.S.  Department  of  the  Treasury 
published  in  31  CFR,  part  1,  subpart  C 
concerning  requirements  of  this 
Department  with  respect  to  the  Privacy 
Act  of  1974. 

C0NTE8TMQ  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEQORIES: 

Voucher  certifications  by  Departments 
and  agencies  for  whom  payments  are 
made. 

EXEMPTIONS  CUUMED  FOR  THE  system: 

None. 
TREASURY/FMS  .003 
SYSTEM  name: 

Claims  and  Inquiry  Records  on 
Treasury  Checks,  and  International 
Claiinants — ^Treasiuy /Financial 
Management  Service. 

SYSTEM  LOCATION: 

Financial  Management  Service,  U.S. 
Department  of  the  Treasury,  Prince 
George  Metro  Center  n,  3700  East-West 
Highway,  Room  727D,  Hyattsville,  MD 
20782. 

CATEQORIES  OF  MDMOUALS  COVERED  BY  THE 
SVSTBi: 

(1)  Payees  and  holders  of  Treasiuy 
checks,  (2)  Claimants  awarded  benefits 
under  the  War  Claims  Act  and  the 
International  Claims  Settlement  Act  of 
1949. 

CATBXMES  OF  RECORDS  M  TNE  SVSTBl: 

(1)  Treasury  check  claim  file: 
Treasury  check,  claim  of  payee  with 


name  and  address,  settlement  action 
taken.  (2)  Awards  for  claims  for  losses 
sustained  by  individuals. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  (1)  For  Treasury  check 
claims — 31  U.S.C.  71  with  delegation  of 
authority  fiom  Comptroller  General  of 
the  United  States;  (2)  International 
claims— 50  U.S.C.  2012;  22  U.S.C  1627, 
1641, 1642. 

ROUreiE  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCUNXNQ  CATEQORKS  OF  USERS  AND 
THE  PURPOea  OF  SUCH  USES. 

(1)  Information  is  routinely  disclosed 
to  endorsers  concerning  checks  for 
which  there  is  liability.  Federal 
agencim.  State  and  local  law 
enforcement  agencies.  General 
Accounting  Office,  Congressional  offices 
and  media  assistance  offices  on  behalf 
of  payee  claimants.  (2)  International 
Claims — ^Information  in  files  is  used  by 
claimants  (awardees)  and  their 
representatives.  Foreign  Claims 
Settlement  Conunission,  and 
Congressmen.  These  records  and 
information  in  the  records  may  be  used 
to:  (1)  Disclose  pertinent  information  to 
appropriate  Federal,  State,  local  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing,  a  statute,  rule, 
regulation,  order,  or  Ucense,  where  the 
disclosing  agency  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  coiut,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  coimsel  or  Mritnesses  in  the 
coiuse  of  dvil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  coimection  with 
criminal  law  proceedings;  (4)  disclose 
information  to  foreign  govenunents  in 
accordance  with  formal  or  informal 
international  agreements:  (5)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (6)  provide  information 
to  the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criininal 


proceedings;  (7)  to  provide  information 
to  imions  recog^uzed  as  exclusive 
bargainii^  representatives  imder  the 
Qvil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114,  and  (8)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POUCKS  AND  PRACTICES  FOR  STORMQ, 

OF  RECORDS  Bl  THE  SVSICtt: 
STORAQE: 

(1)  Claim  file  folders,  card/paper 
checks,  microfilm,  and  magnetic  media. 
(2)  Correspondence  files.  (3)  Claim  file 
folders. 

retrkvabuty: 

(1)  Name  of  payee  and  check  number 
and  symbol.  (2)  Alpha  cross-reference  to 
case  number.  (3)  Name  of  claimant  or 
alpha  reference  to  claim  number. 

safequaros: 

(1)  Seciued  building.  (2)  Secured  files 
in  secured  building. 


(1)  Claim  files  and  checks,  six  years 
seven  months;  Microfilm,  indefinitely. 

(2)  Correspondence  files — seven  years. 

(3)  Claim  file  folders — indefinitely. 

SYSTEM  MANAQBI(S)  AND  ADDRESS: 

Category  1:  Director,  Financial 
Processing  Division,  Prince  George 
Metro  Center  II,  3700  East-West 
Midway.  Room  727D,  Hyattsville,  MD 
20782.  Category  2:  Director,  Funds 
Management  Division,  Prince  George 
Metro  Center  n,  3700  East-West 
Hi^way,  Room  620D,  Hyattsville,  MD 
20782. 

NOmCATION  PROCEDURE: 

Inquiries  under  the  Privacy  Act  of 
1974  shall  be  addressed  to  the 
Disclosure  Officer,  Financial 
Management  Service,  401 14th  St.,  SW, 
Washington,  DC  20227.  All  individuals 
making  inquiries  should  provide  with 
their  request  as  much  descriptive  matter 
as  is  possible  to  identify  the  particular 
record  desired.  The  Systems  Manager 
will  advise  as  to  whether  the  Service 
maintains  the  record  requested  by  the 
individual. 

RECORD  ACCESS  PROCEDURES: 

Individuals  requesting  information 
under  the  Privacy  Act  of  1974 
concerning  procedures  for  gaining 
access  or  contesting  records  should 
write  to:  Disclosure  Officer,  Financial 
Management  Service,  U.S.  Department 
of  the  Treasury,  401 14th  Street,  SW., 
Washington,  DC  20227.  AU  individuals 
are  urged  to  examine  the  rules  of  the 
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U.S.  Department  of  the  Treasury 
published  in  31  CSTl  part  1,  subpart  C 
concerning  requirements  of  this 
Department  with  respect  to  the  Privacy 
Act  of  1974. 

CONTESTMQ  RECORO  PNOCBXJRES:  ^ 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEQOMES: 

(1)  Individual  payees  of  Treasury 
checks,  endorsers  of  Treasury  checks, 
investigative  agencies,  contesting 
claimants.  (2)  Awards  certified  to 
Treasury  for  payment  by  Foreign  Claims 
Settlement  Conmiission. 

EXBtmONS  CLAMED  FOR  TNE  SYSTEM: 

None. 
TREASURY/FMS  .005 
SYSTEM  name: 

FMS  Personnel  Records— Treasury/ 
Financial  Management  Service. 

SYSTEM  LOCATION: 

Financial  Management  Service,  U.S. 
Department  of  the  Treasury,  401  14th 
St..  SW,  Washington,  DC  20227; 
Financial  Management  Service,  U.S. 
Department  of  the  Treasury,  Prince 
.   George  Metro  Center  n.  3700  East-West 
Highway,  Hyattsville,  MD  20782. 

CATEQORKS  OF  MDMDUALS  COVERED  BY  THE 
SYSTEM: 

All  Employees  of  Service  (Separated 
employees — in  certain  cases)  and 
applicants. 

CATEOORKS  OF  RECORDS  M  THE  system: 

(1)  Locator  Cards.  (2)  Incentive 
Awards  Record.  (3)  Official  Personnel 
Folder.  (4)  Personnel  Roster.  (5)  Logs  of 
SF-52's,  (6)  Correspondence  File.  (7) 
Position  Listings.  (8)  Position 
Descriptions  with  Evaluation 
Statements.  (9)  Personnel  Management 
Evaluation  Survey  Reports.  (10)  Request 
for  Certification  File.  (11)  Merit 
Promotion  File.  (12)  Exit  hiterview  File. 
(13)  Performance  File.  (14)  Statistical 
Reports— retrievable  by  names:  (a) 
Personnel  Status  Report,  (b)  Ad  Hoc 
Retiree  Report,  (c)  Monthly  EEO  report, 
(d)  Direct  Hire  Authority  Report,  (e) 
Registers  Worked  File,  (f)  Statements  of 
Employment  and  Financial  Interest,  and 
(g)  Other  similar  files  or  registers.  (15) 
Training  Course  Nominations.  (16) 
Evaluation  of  Training  Program.  (17) 
Tuition  Assistance  Files.  (18)  Senior 
Executive  Service  Development  File. 
(19)  Management  Development  File., 

AUTHORmr  FOR  MAMTENANCE  OF  THE  system: 

Executive  Order  10561,  dated 
September  13, 1954,  Federal  Personnel 
Manual,  and  Title  5  of  U.S.C  Code. 
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ROUTME  uses  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  tICLUOMG  CATEQORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  Ucense,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  seciuity 
clearance,  license,  contract,  grant,  or 
other  .benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribimal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  dvil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  disclose 
information  to  foreign  governments  in 
accordance  with  formal  or  informal 
international  agreements;  (5)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (6)  provide  information 
to  the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings;  (7)  To  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114,  and  (8)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POLICIES  AND  PRACTICES  FOR  STORMQ, 
RETRCVMQ,  ACCESSMQ,  RETAMMO,  DBP08MQ 

of  records  m  the  system: 

storage: 

Hard  copy  and  magnetic  storage. 

Retrcvabuty: 

Alphabetically  by  name:  also  in  some 
instances  by  organization,  then  Social 
Security  niunber. 

SAFEGUARDS: 

Secured  building,  secured  room,  and 
locked  cabinets.  Non-FMS  access  is 
limited  to  investigators  ftom  OPM,  etc.. 


members  of  Fair  Employment  staff  and 
Union  officials. 

retention  AND  DttPOSAL: 

Records  are  maintained  and  disposed 
of  in  accordance  with  General  Records 
Schedules  issued  by  the  National 
Archives  and  Records  Administration. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Director,  Personnel  Management 
Division.  Financial  Management 
Service.  U.S.  Department  of  the 
Treasury,  Prince  George  Metro  Center  n. 
3700  East-West  Highway,  Room  115-F, 
Hyattsville,  MD  20782. 

NOnFICATION  PROCEDURE: 

Inquiries  under  the  Privacy  Act  of 
1974  shall  be  addressed  to  the 
Disclosure  Officer,  Financial 
Management  Service,  401 14th  St.,  SW, 
Washington,  DC  20227.  All  individuals 
making  inquiries  should  provide  with 
their  request  as  much  descriptive  matter 
as  is  possible  to  identify  the  particular 
record  desired.  The  Systems  Manager 
will  advise  as  to  whether  the  Service 
maintains  the  record  requested  by  the 
individual. 

RECORD  ACCESS  PROCEDURES: 

Individuab  requesting  information 
under  the  Privacy  Act  of  1974 
concerning  procedures  for  gaining 
access  or  contesting  records  should 
write  to  the  Disclosure  Officer  at  the 
address  shown  above.  All  individuals 
are  urged  to  examine  the  rules  of  the 
U.S.  Department  of  the  Treasury 
published  in  31  CFR  part  1,  subpart  C 
concerning  requirements  of  this 
Department  with  respect  to  the  Privacy 
Act  of  1974. 

CONTESTMQ  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

Applicant  Personnel  Action  Forms 
(SF-50),  SF-171  (Completed  by 
applicant).  Payroll  Actions  References. 
Educational  Institutions,  etc. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTBI: 

None. 
TREASURY/FMS  .007 
SYSTBI  NAME: 

Payroll  and  Pay  Administration — 
Treasury/Financial  Management 
Service. 

SYSTEM  LOCATION: 

Financial  Management  Service,  U.S. 
Department  of  the  Treasury,  Prince 
George  Metro  Center  n.  3700  East-West 
Highway.  Room  133  and  lOlA. 
Hyattsville.  MD  20782;  and  Room  120, 
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jberty  Center  Building.  Washington, 
X:  20227. 

:ateqories  of  individuals  covered  by  the 
system: 

All  Employees  of  the  Service  and 
Separated  Employees. 

MTEQORIES  OF  RECORDS  IN  THE  SYSTEM: 

(1)  Official  Payroll  Folder  (a)  Levy 
and  Garnishment  Records,  (b)  SF- 
1192 — Savings  Bond  Authorization,  (c) 
SF-1 199  A— Allotment  of  Pay  to  Saving 
Account,  (d)  Copies  of  SF-50 — 
Notification  of  Personnel  Action,  (e) 
Withholding  Tax  Exemptions,  (f)  Copy 
of  Health  Benefit  Designation,  (g)  Copy 
of  Life  Insurance  Forms,  (h)  Payroll 
Change  SUps.  (I)  Combined  Federal 
Campaign  Designations,  (j)  Copy  of  SF- 
1150.  (2)  Time  and  Attendance  Reports 
(a)  SF-71  Request  for  Leave,  (b)  Court 
Leave  Documents,  (c)  Request  for 
Advancement  of  Leave.  (3)  Payroll 
Comprehensive  Listing  (a)  Current 
Payment  Information,  (b)  Record  of 
Leave  Earned  and  Used,  (c)  All 
Deductions  from  Pay.  (d)  Personnel 
Information  such  as  Grade,  Step,  Salary, 
Title,  Date  of  Birth,  Social  Security 
Number,  Veterans  Preference,  Tenure, 
etc.  (4)  Payroll  Control  Registers. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Title  5 — ^Pay,  Leave  and  Allowances. 

ROUTINE  USES  OF  RECORDS  MAINTAMED  IN  THE 
SYSTEM,  mCLUOMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  permitted  to  Federal 
Agencies  and  to  State  and  Local 
Agencies  for  tax  purposes. 

POUaES  AND  PRACTICES  FOR  STORINQ, 
RETRIEVMO,  ACCESSMQ,  RETAJNmO,  DISPOSMQ 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Hard  copy,  microfiche,  and  magnetic 
media. 

retrievabiuty: 
By  Social  Security  niunber. 

SAFEGUARDS: 

Secured  building,  secured  room  and 
locked  cabinets. 

RETBiTION  AND  DISPOSAL: 

Records  are  stored,  maintained  and 
disposed  of  in  accordance  with  General 
Records  Schedules  issued  by  the 
National  Archives  and  Records 
Administration. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Director,  Personnel  Management 
Division,  Financial  Management 
Service,  Prince  George  Metro  Center  II, 
3700  East-West  Highway,  Room  115-F, 
Hyattsville,  MD  20782. 


NOTFICATKNt  PROCEDURE: 

Inquiries  under  the  Privacy  Act  of 
1974  shall  be  addressed  to  the 
Disclosure  Officer.  401  14th  St.,  SW, 
Washington.  DC  20227.  All  individuals 
making  inquiries  should  provide  with 
their  request  as  much  descriptive  matter 
as  is  possible  to  identify  the  particular 
record  desired.  The  Systems  Manager 
will  advise  as  to  whether  the  Service 
maintains  the  record  requested  by  the 
individual. 

RECORD  ACCESS  PROCEDURES: 

Individuals  requesting  information 
under  the  Privacy  Act  of  1974 
concerning  procedures  for  gaining 
access  or  contesting  records  should 
write  to  the  Disclosure  Officer  at  the 
address  shown  above.  All  individuals 
are  urged  to  examine  the  rules  of  the 
U.S.  Department  of  the  Treasury 
published  in  31  CFR  part  1,  subpart  C 
concerning  requirements  of  this 
Department  with  respect  to  the  Privacy 
Act  of  1974. 

CONTESTINQ  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

From  individual  Service  employees. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
TREASURY/FMS  .008 
SYSTEM  NAME: 

Personnel  Security  Records — 
Treasury /Financial  Management 
Service. 

SYSTEM  LOCATION: 

Financial  Management  Service,  U.S. 
Department  of  the  Treasury,  Prince 
George  Metro  Center  11.  3700  East- West 
Highway,  Room  158-B,  Hyattsville,  MD 
20782.   , 

categories  of  mdivouals  coverb)  by  the 
system: 

Financial  Management  Service 
Employees,  contractor  employees,  and 
applicants  for  position  in  the  Service. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Results  of  investigations,  national 
agency  checks  and  written  inquiries, 
and  other  limited  investigations. 

.  AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Title  5,  U.S.C.  Chapter  73,  Executive 
Order  10450,  as  amended,  and  Treasury 
Order  102-3. 

ROUTINE  USES  OF  RECORDS  MAINTAMED  IN  THE 
SYSTEM,  MCLUDMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  records  are  reviewed  for  the 
piu-pose  of  determining  the  suitabiUty  of 


Service  employees,  contractor 
employees,  and  applicants  and  granting 
security  clearances  for  employees  in 
sensitive  positions.  Users:  Federal 
Agencies,  Federal,  State  and  Local  Law 
Enforcement  Agencies;  and  credit 
bureaus.  These  records  and  information 
in  the  records  may  be  used  to:  (1) 
Disclose  pertinent  information  to 
appropriate  Federal.  State,  local  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of.  or  for  enforcing  or 
implementing,  a  statute,  rule, 
regulation,  order,  or  license,  where  the 
disclosing  agency  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal.  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  disclose 
information  to  foreign  governments  in 
accordance  with  formal  or  informal 
international  agreements;  (5)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (6)  provide  information 
to  the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings;  (7)  provide  information  to 
unions  recognized  as  exclusive 
bargaining  representatives  imder  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114,  and  (8)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POUaES  AND  PRACTICES  FOR  STOmNQ, 
RETRIEVMG,  ACCES8MG,  RETAMMQ.  0«PO«NQ 
OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

File  folders  and  computers. 

retrievability: 

Filed  alphabetically  by  aame  and 
Social  Seciuity  Number. 


SAFEQUAROS: 

Stored  in  a  safe  cabinet  secured  with 
a  combination  lock  and/or  magnetic 
media.  Access  to  the  records  is 
restricted  to  key  personnel  who  have 
been  granted  clearances  to  occupy 
critical-sensitive  positions. 

RETENTION  AND  nSPOSAL: 

The  records  on  employees  are 
retained  by  the  Service  during  their 
emplojnnent.  The  records  on  applicants 
not  selected  and  separated  employees 
are  destroyed,  sent  to  the  Federal 
Records  Center,  or  returned  to  the 
investigating  agency. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Security  Officer,  Financial 
Management  Service,  Prince  George 
Metro  Center  n,  3700  East-West 
Highway,  Room  158-B,  Hyattsville,  MD 
20782. 

NOmCATKM  PROCEDURE: 

Inquiries  imder  the  Privacy  Act  of 
1974  shall  be  addressed  to  the 
Disclosure  Officer,  401  14th  Street,  SW, 
Washington,  DC  20227.  All  individuals 
making  inquiries  should  provide  with 
their  request  as  much  descriptive  matter 
as  is  possible  to  identify  the  particular 
record  desired.  The  Systems  Manager 
will  advise  as  to  whedier  the  Service 
maintains  the  record. 

RKORO  ACCESS  PROCEDURES: 

Individuals  requesting  information 
imder  the  Privacy  Act  of  1974 
concerning  procedures  for  gaining 
access  or  contesting  records  should 
write  to  the  Disclosure  Officer.  All 
individuals  are  urged  to  examine  the 
rules  of  the  U.S.  Department  of  the 
Treasury  published  in  31  CFR  Part  1, 
subpart  C  concerning  requirements  of 
this  Department  with  respect  to  the 
Privacy  Act  of  1974. 

CONTESTVIQ  RECORD  PROCEDURES: 

See  "Records  access  procedures" 
above. 

RECORD  SOURCE  CATEQORIES: 

Sources  are  applicants,  employers, 
former  employers,  contractor  employers, 
references,  fellow  workers,  neighbors, 
educational  authorities,  military 
records,  police  and  criminal  records, 
credit  records  and  others  as  required. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
TREASURY/FMS  .010 
SYSTEM  name: 

Records  of  Accountable  Officers' 
authority  with  Treasury— Treasiuy/ 
Financial  Management  Service. 


SYSTEM  location: 

Financial  Management  Service,  U.S. 
Department  of  the  Treasury,  Liberty 
Center  Building.  401  14th  Street.  SW. 
Washington,  DC  20227. 

CATEGORIES  OF  MOMOUALS  COVERED  BY  THE 
SYSTEM: 

(1)  Regional  Directors.  (2)  Certifying 
Officers.  (3)  Designated  Agents. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Records  are  maintained  on  the  above 
hsted  accoimtable  officers  showing  the 
designation  or  removal  of  the  officer  to 
act  in  the  specified  capacity  pursuant  to 
a  proper  authorization. 

AUTHORfTY  FOR  MAilTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Executive  Order  6166, 
dated  June  10, 1933. 

ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  iWLUDMG  CATEGORES  OF  USERS  AND 
THE  PURPOSES  OF  SUCN  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose  to 
Banking  institutions.  Federal  Reserve 
Banks,  and  Government  agencies  for 
verification  of  information  on  authority 
of  accoimtable  officers  to  determine 
propriety  of  actions  taken  by  such 
individuals;  (2)  disclose  pertinent 
information  to  appropriate  Federal, 
State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of.  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (3)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (4)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  dvil  discovery,  fitigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings:  (5)  disclose 
information  to  foreign  governments  in 
accordance  with  formal  or  informal 
international  agreements;  (6)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (7)  provide  information 
to  the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 


which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings;  (8)  provide  information  to 
unions  recognized  as  exclusive 
bargaining  representatives  imder  the 
Civil  Service  Reform  Act  of  1978.  5 
U.S.C.  7111  and  7114;  and  (9)  provide 
information  to  third  parties  during  the 
coiurse  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVMQ.  ACCES8MQ,  RETAMMQ,  DISPOSMQ 
OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Card  files;  paper  files. 

Retrevabijty: 
By  name. 

SAFEGUARDS: 

Regional  Directors'  files  are  locked. 

RETENTION  AND  DISPOSAL: 

Hard-copy  records  are  maintained  and 
disposed  of  in  accordance  with  General 
Records  Schedules  issued  by  the 
National  Archives  and  Records 
Administration. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Chief.  Disbursing  Officer,  Financial 
Management  Service.  U.S.  Department 
of  the  Treasury.  401 14th  Street.  SW, 
Room  343.  Washington,  DC  20227. 
Director,  Austin  Regional  Financial 
Center,  Financial  Management 
Service.  Department  of  the  Treasury. 
1619  E.  Woodward  Street.  Austin,  TX 
78741 
Director,  Birmingham  Regional 
Financial  Center,  Financial 
Management  Service,  Department  of 
the  Treasury,  190  Vulcan  Road. 
Birmingham,  AL  35109 
Director,  Chicago  Regional  Financial 
Center,  Financial  Management 
Service.  Federal  Office  Building,  536 
S.  Clark  Street,  Chicago,  IL  60605 
Director.  Kansas  Qty  Regional  Financial 
Center.  Financial  Management 
Service,  Department  of  the  Treasury, 
2100  W.  36th  Avenue,  Kansas  Qty, 
KS  66103 
Director,  Philadelphia  Regional 
Financial  Center.  Financial 
Management  Service.  1300  Townsend 
Road.  Philadelphia,  PA  19154 
Director.  San  Francisco  Regional 
Financial  Center,  390  Main  Street, 
San  Francisco,  CA  94104. 

NOTnCATION  PROCEDURE: 

Inquiries  under  the  Privacy  Act  of 
1974  shall  be  addressed  to  the 
Disclosure  Officer.  Financial 
Management  Service.  401 14th  St.,  SW, 
Washington,  DC  20227.  All  individuals 
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:  naking  inquiries  should  provide  with 
heir  request  as  much  descriptive  matter 
as  is  possible  to  identify  the  particular 
record  desired.  The  Systems  Manager 
will  advise  as  to  whether  the  Service 
maintains  the  record  requested  by  the 
ndividual. 

leCORD  ACCESS  PROCEDURES: 

Individuals  requesting  information 
Lmder  the  Privacy  Act  of  1974 
:x>nceming  procediues  for  gaining 
iccess  or  contesting  records  should 
write  to  the  EHsclosure  Officer.  All 
ndividuals  are  urged  to  examine  the 
rules  of  the  U.S.  Department  of  the 
Treasury  pubUshed  in  31  CFR  part  1, 
subpart  C  concerning  requirements  of 
this  Department  with  respect  to  the 
Privacy  Act  of  1974. 

COMIfcSTWO  RECORD  PROCBHIRES: 

See  "Record  access  procedxues" 
above. 

WCORD  SOURCE  CATEGORIES: 

Government  Departments  and 
Agencies  requiring  services  of  Treasiuy 
Department  for  issuance  and  payment  of 
Treasury  checks. 

■XEMPnONS  CUWED  FOR  THE  SYSTBi: 

None. 
TREASURY/FMS  .012 

svbtemname: 

PreK:omplaint  Counseling  and 
Complaint  Activities— Treasury/ 
Financial  Management  Service. 

•VSTEM  LOCATION: 

Financial  Management  Service,  U.S. 
Tteasiuy  Department,  Prince  George 
Metro  Center  II,  3700  East-West 
Highway,  Room  132,  Hyattsville,  MD 
20782. 

CATEGORIES  OF  MOMDUALS  COVERED  BY  THE 


Employees  seeking  services  of  EEO 
Coimselors. 

CATEGORIES  OF  RECORDS  M  THE  system: 

Monthly  pre-complaint  activity 
reports  firom  seven  Financial  Centers 
and  Headquarters. 

AUnMNVTY  FOR  MAMTENANCE  OF  THE  SVSTBl: 

5  U.S.C.  7154;  42  U.S.C.  200»-16; 
Executive  Order  11478;  and  5  CFR  part 
713. 

MMITME  USES  OF  RKOROS  MAMT  AMB>  M  THE 
•VSTBI,  MCUJDMQ  CATEGORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Used  to  keep  records  on  EEO 
Counseling  activities  for  annual 
submission  to  Treasury. 


POUOES  AND  PRACTICES  FOR  STONMQ, 
RETRCVSn,  ACCESSMO,  RETAMMG,  OMPOSMO 
OF  RECORDS  M  THE  system: 

STORAGE: 

File  cabinet. 

RETRKVAB&ITY: 

Filed  by  station  and  date  of  receipt. 

safeguards: 

Sta£f  supervision  is  maintained  during 
the  day.  Riecords  are  kept  locked  in  the 
files. 

RETBmON  AND  OttPOSAL: 

Reports  destroyed  at  the  end  of  four 
years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

EEO  Officer.  Financial  Management 
Service,  Prince  George  Metro  Center  II, 
3700  East-West  Highway,  Room  132, 
Hyattsville,  MD  20782. 

NOTIFICATION  PROCEDURE: 

Inqviiries  imder  the  Privacy  Act  of 
1974  shall  be  addressed  to  the 
Disclosiue  Officer.  401  14th  Street,  SW.. 
Washington,  DC  20227.  All  individuals 
making  inquiries  should  provide  with 
their  request  as  much  descriptive  matter 
as  is  possible  to  identify  the  particular 
record  desired.  The  Systems  Manager 
will  advise  as  to  wheOier  the  Service 
maintains  the  record  requested  by  the 
individual. 

RECORD  ACCESS  PROCEDURES: 

Individuals  requesting  information 
under  the  Privacy  Act  of  1974 
concerning  procedures  for  gaining 
access  or  contesting  records  should 
write  to  the  Disclosure  Officer.  All 
individuals  are  urged  to  examine  the 
rules  of  the  U.S.  Department  of  the 
Treasury  published  in  31  CFR  part  1, 
subpart  C  concerning  requirements  of 
this  Department  with  respect  to  the 
Privacy  Act  of  1974. 

CONTESTMO  RECORD  procedures: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

Monthly  submissions  by  Financial 
Centers  and  Headquarters. 

EXEMPTIONS  CUUMEO  FOR  THE  system: 

None. 
TREASURY/FMS  .013 
SYSTEM  name: 

Gifts  to  the  United  States— Treasury/ 
Financial  Management  Service. 

SYSTBi  location: 

Financial  Management  Service,  U.S. 
Department  of  the  Treasury,  Prince 
George  Metro  Center  II,  3700  East-West 
Highway,  Hyattsville,  MD  20782. 


CATEGORCS  OF  MDIVDUAtS  COVERED  BY  THE 
SYSTBI: 

Donors  of  intervivos  and  testamentary 
gifts  to  the  United  States. 

CATEQORES  OF  RECORDS  Wt  THE  SYSTEM: 

Correspondence,  copies  of  wills  and 
court  proceedings,  and  other  material 
related  to  gifts  to  the  United  States. 

AUTHORITY  FOR  MABITENANCE  OF  THE  SYSTEM: 
31  U.S.C.  3113. 

ROUTME  USES  OF  RECORDS  MABITABe>  Bl  THE 
SYSTEM.  BICUIDBIO  CATEQORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosiues  are  not  made  outside  of 
the  Department. 

POUOES  AND  PRACTICES  FOR  STORBIQ, 
RETRCVMQ.  ACCESSBM.  RCTABBHO.  AND 
DSPOSBIQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Filing  cabinets. 

retrcvabmjty: 
Name  of  donor. 

SAFEGUARDS: 

Access  is  limited  to  persons  on 
official  business. 

RETENTION  AND  DMPOSAL: 

Records  are  maintained  for  10  years. 

SYSTEM  MANAaER(S)  AND  ADDRESS: 

Financial  Information  Management, 
Directorate.  Financial  Management 
Service,  Prince  George  Metro  Center  n. 
3700  East-West  Highway,  Hyattsville, 
MD  20782. 

NomcATiON  procedure: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  of 
records,  or  gain  access  to  records 
maintained  in  this  system  must  submit 
a  written  request  containing  the 
following  elements:  (1)  Identify  the 
record  system:  (2)  identify  the  category 
and  type  of  records  sought;  and  (3) 
provide  at  least  two  items  of  secondary 
identification  (date  of  birth,  employee 
identification  number,  dates  of 
employment  or  similar  information). 
Address  inquiries  to  Disclosure  Officer 
(See  "Record  access  procedures" 
below). 

record  ACCESS  procedures: 

Disclosure  Officer,  Financial 
Management  Service.  U.S.  Department 
of  the  Treasiuy,  Liberty  Center  Building, 
401 14th  Street,  SW.,  Washington,  DC 
20227. 

OONTESTBM  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORKS: 

Individuals,  executora,  administrators 
and  Other  involved  persons. 
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ExafvnoNS  clamed  for  the  system: 
None. 

TREASURY/FMS  .014 
SYSTEM  NAME: 

Debt  Collection  Operations  System — 
Treasury/Financial  Management 
Service. 

SVSrai  LOCATION! 

The  Debt  Management  Services  Staff, 
Financial  Management  Service,  U.S. 
Department  of  the  Treasury,  401  14th 
Street.  SW.,  Washington,  DC  20227. 

CATEQOMES  OF  MOIVDUAtS  COVERB)  BY  THE 
SYSTEM: 

Records  are  maintained  on 
individuals  and  entities  that  are 
financially  indebted  to  the  U.S. 
Government  through  one  or  more  of  its 
departments  and  agencies  and  are  the 
result  of  participation  in  a  Federal  direct 
or  guaranteed  loan  program,  the 
assessment  of  a  fine,  fee,  or  penalty,  an 
overpayment  or  advance,  or  other 
extensions  of  credit  such  as  would 
result  from  sales  of  goods  or  services. 
Records  are  also  maintained  on 
individuals  who  are  indebted  to  States. 
Territories  and  Commonwealths  of  the 
United  States,  and  the  District  of 
Columbia,  including  records  on 
individuals  who  owe  past  due  support 
which  is  being  enforced  by  a  State, 
Territory,  Commonwealth  or  the  District 
of  Columbia. 

CATEQOfNES  OF  HECOROS  M  THE  SYSTEM: 

Information  varies,  depending  on  the 
individual  debtor,  the  type  of 
indebtedness  and  the  governmental 
entity  to  which  monies  are  owed.  The 
system  of  records  contains  information 
pertaining  to:  (1)  Individuals  and 
commercial  organizations,  such  as 
name.  Taxpayer  Identification  Number 
(i.e.,  social  security  number,  or 
employer  identification  niunber),  work 
and  home  address,  and  work  and  home 
phone  numbers;  (2)  the  indebtedness, 
such  as  the  original  amount  of  the  debt, 
the  date  the  debt  originated,  the  amount 
of  the  delinquency /default,  the  date  of 
delinquency/default,  basis  of  the  debt, 
amoimts  accrued  for  interest,  penalties, 
and  administrative  costs,  and  payments 
on  the  account;  (3)  actions  taken  to 
enforce  recovery  of  the  debt,  such  as 
copies  of  demand  letters/invoices,  and 
documents  required  for  the  referral  of 
accounts  to  collection  agencies,  or  for 
litigation;  and  (4)  referring  or 
governmental  entity,  such  as  name, 
phone  number,  and  address  of  the 
agency  contact. 

AUTHOWTY  FOR  MAINTENANCE  OF  THE  SYSTBI: 

Federal  Claims  Collection  Act  of  1966 
(Pub.  L.  89-508),  as  amended  by  the 


Debt  Collection  Act  of  1982  (Pub.  L.  97- 
365.  as  amended),  and  the  Deficit 
Reduction  Act  of  1984  (Pub.  L.  98-369, 
as  amended);  the  Debt  Collection 
Improvement  Act  of  1996  (Pub.  L.  104- 
134,  Section  31001);  31  U.S.C.  37. 
Subchapter  I  (General)  and  Subchapter 
n  (Claims  of  the  U.S.  Government). 

PunP0SE(s): 

The  purpose  of  this  system  is  to 
maintain  records  of  individuals  and 
entities  that  are:  (1)  Indebted  to  the 
Financial  Management  Service  (FMS); 
(2)  indebted  to  the  various  Federal 
Government  departments  and  agencies 
and  whose  accounts  are  being  serviced 
or  collected  by  FMS;  and  (3)  indebted  to 
States,  Territories  and  Commonwealths 
of  the  United  States,  and  the  District  of 
Columbia  (including  past  due  child 
support  d^ts  being  enforced  by  the 
States,  Territories,  Commonwealths  or 
the  District  of  Columbia).  The  records 
ensure  that:  Appropriate  collection 
action  on  debtors'  accounts  is  taken  and 
propMerly  tracked,  monies  collected  and 
credited,  and  accounts  are  returned  to 
the  appropriate  chent  at  the  time  the 
account  is  collected  or  closed. 

ROUTME  USES  OF  RSCOROS  MAMT  AMEO  IN  THE 
SYSTEM,  MCLUDMQ  CATESORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used  to  disclose 
information  to:  (1)  Appropriate  Federal, 
state,  local  or  foreign  agencies 
responsible  for  investigating  or 
implementing,  a  statute,  rule, 
regulation,  order,  or  license;  (2)  a  coiui, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  coimection  with  criminal  law 
proceedings;  (3)  a  congressional  office 
in  response  to  an  inquiry  made  at  the 
request  of  the  individual  or  entity  to 
whom  the  record  pertains;  (4)  the 
Internal  Revenue  Service  for  the 
purpose  of:  Effecting  and  administrative 
offset  against  the  debtor's  tax  refund  to 
recover  a  delinquent  debt  owed  to  the 
U.S.  Government  by  the  debtor;  or. 
obtaining  the  mailing  address  of  a 
taxpayer/debtor  in  order  to  locate  the 
taxpayer/debtor  in  accordance  with  31 
U.S.C.  3711,  3717,  and  3718  and  26 
U.S.C.  6103(m)(2);  (5)  the  Department  of 
Justice  for  the  purpose  of  UtigaUon  to 
enforce  collection  of  a  delinquent  debt 
or  to  obtain  the  Department  of  Justice's 
concurrence  in  a  decision  to 
compromise,  suspend,  or  terminate 
collection  action  on  a  debt  with  a 
principle  amount  in  excess  of  $100,000 


or  such  higher  amount  as  the  Attorney 
General  may,  from  time  to  time, 
prescribe  in  accordance  with  31  U.S.C. 
3711(a);  (6)  the  Department  of  Defense 
or  the  U.S.  Postal  Service  or  other 
Federal  agency  for  the  purpose  of 
conducting  an  authorized  computer 
matching  program  in  compliance  with 
the  Privacy  Act  of  1974,  as  amended,  so 
as  to  identify  and  locate  individuals 
receiving  Federal  payments  (including, 
but  not  Umited  to.  salaries,  wages,  and 
benefits)  for  the  purpose  of  requesting 
volimtary  repayment  or  implementing 
Federal  employee  salary  offset  or 
administrative  offset  procedures;  (7)  the 
Department  of  Defense  or  U.S.  Postal 
Service  or  other  Federal  agency  for  the 
purpose  of  effecting  an  adimlnistrative 
offiset  against  Federal  payments  certified 
to  be  paid  to  the  debtor  to  recover  a 
delinquent  debt  owed  by  the  debtor;  (8) 
any  creditor  Federal  agency  seeking 
assistance  for  the  piupose  of  seeking 
voluntary  repayment  of  a  debt  or 
implementing  Federal  employee  salary 
offset  or  administrative  oSset  in  the 
collection  of  unpaid  financial 
obligations;  (9)  Any  Federal,  State,  or 
local  agency,  or  to  the  public  for  the 
purpose  of  collecting  on  a  delinquent 
debt  through  the  use  of  debt  collection 
tools  authorized  under  the  Debt 
Collection  Improvement  Act  of  1996 
such  as  referring  the  debt  to  debt 
collection  centers,  administrative  wage 
garnishment,  pubUc  dissemination  of 
debtor  information,  or  selling  the  debt; 
or  any  other  legitimate  debt  collection 
purpose;  (10)  Any  Federal,  State  or  local 
agency  for  the  purpose  of  accounting  on 
or  reporting  the  status  of  debts  for 
which  the  Federal,  State  or  local  agency 
has  a  financial  or  other  legitimate  need 
for  the  information  in  the  performance 
of  official  duties;  (11)  Any  Federal 
agency  or  its  agents  for  the  purpose  of 
denying  Federal  financial  assistance  in 
the  form  of  a  loan  or  loan  guaranty  to 
an  individual  delinquent  on  a  Federal 
claim,  or  delinquent  on  a  child  support 
claim  referred  to  FMS  for  administrative 
offset;  and  (12)  Any  State.  Territory  or 
Commonwealth  of  the  United  States,  or 
the  District  of  Colimibia  to  collect  a 
claim  owed  to  the  Federal  Government 
or  to  assist  in  the  collection  of  a  State, 
Commonwealth,  Territory  or  District  of 
Columbia  claim  pursuant  to  a  reciprocal 
agreement  between  FMS  and  the  State, 
Territory.  Commonwealth  or  the  District 
of  Columbia. 

OttCLOSURE  TO  CONSUMER  REPORTMQ 
AGENCIES: 

Debt  information  concerning  a 
government  claim  against  a  debtor  is 
also  furnished  in  accordance  with  5 
U.S.C.  552a(b)(l2)  and  section  3  of  the 


Federal  Register /Vol.  63,  No.  242 /Thursday,  Etecember  17.  1998 /Notices 


69841 


Debt  Collection  Act  of  1982.  as  amended 
(Pub.  L.  97-365).  to  consumer  reporting 
agencies,  as  defined  by  the  Fair  Credit 
Reporting  Act,  5  U.S.C.  1681(f),  to 
^ncourage  repayment  of  an  overdue 
flebt. 

louaES  AND  PRACTICES  FOR  STORMO, 
hETRIEVMQ.  ACCE8SMG,  RETAMmO,  AND 
OBPOSMQ  OF  RECORDS  M  THE  SYSTEM: 

ITORAOE: 


ilisc. 


Records  are  maintained  on  magnetic 
tape,  and  hard  copy. 


ketrevabrjty: 

Records  are  retrieved  by  name  or 
taxpayer  identification  niunber  (i.e., 
social  seciirity  number  or  employer 
identification  niunber). 

■AFEQUARDS: 

All  officials  access  the  system  of 
records  will  do  so  on  a  need-to-know 
\Msis  only,  as  authorized  by  the  system 
manager.  Procedural  and  physical 
safegiiards  are  utiUzed.  such  as 
accoimtability.  receipt  records,  and 
specialized  communications  security. 
This  data  system  has  an  internal 
mechanism  to  restrict  access  to 
authorized  officials.  Hard-copy  records 
are  held  in  steel  cabinets,  with  access 
limited  by  visual  controls  and/or  lock 
system.  During  normal  working  hours, 
Ues  are  attended  by  responsible 
officials;  files  are  locked  up  diuing  non- 
working  hoius.  The  building  is  patrolled 
by  uniformed  security  guards. 

RETENTION  AUB  MSPOSAL: 

Hard-copy  records  are  retiuned  to  the 
i^ncy  wUch  had  contracted  for  service 
or  collection  with  FMS  at  the  time  an 
individual  account  is  resolved  through 
collection,  compromise,  or  write-off/ 
close  out  or  at  the  agency's  request 
Summary  information,  such  as  resiUts  of 
collection  action  undertaken,  for  the 
purpose  of  producing  management 
reports  is  retained  for  a  period  of  five  (5) 
years. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

System  Manager,  Debt  Collection 
Operations  Staff,  Financial  Management 
Service,  401 14th  Street,  SW, 
Washington.  DC  20227. 

NOTnCATION  procedure: 

Inquiries  imder  the  Privacy  Act  of 
1974  shall  be  addressed  to  the 
Disclosure  Officer.  Financial 
Management  Service,  401 14th  Street, 
SW,  Washington,  DC  20227.  All 
individuals  making  inquiries  should 
provide  with  their  request  as  much 
descriptive  matter  as  is  possible  to 
identify  the  particular  record  desired. 
The  system  manager  will  advise  as  to 


whether  FMS  maintains  the  records 
requested  by  the  individual. 

record  access  procedures: 

Individuals  requesting  information 
under  the  Privacy  Act  of  1974 
concerning  procedures  for  gaining 
access  or  contesting  records  should 
write  to  the  Disclosure  Officer.  All 
individuals  are  luged  to  examine  the 
rules  of  the  U.S.  Department  of  the 
Treasury  published  in  31  CFR  part, 
subpart  C,  appendix  G,  concerning 
requirements  of  this  Department  with 
respect  to  the  Privacy  Act  of  1974. 

CONTESTMO  RECORD  PROCBMJRES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

Information  bom  this  system  is 
obtained  fi-om  the  individual  or  entity, 
creditor  agencies.  Federal  employing 
agency,  collection  agencies,  credit 
bureaus,  and  Federal,  state  or  local 
agencies  furnishing  identifying 
information  and/or  address  of  debtor 
information. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTBe 

None. 
TREASURY/FMS  ^6 
SYSTEM  name: 

Payment  Records  for  Other  Than 
Regular  Recurring  Benefit  Payments — 
Treasiuy/Financial  Management 
Service. 

SYSTEM  LOCATION: 

The  Financial  Management  Service, 
U.S.  Department  of  the  Treasury, 
Washington,  DC  20227.  Records 
maintained  at  Financial  Centers  in  six 
regions:  Austin,  TX;  Birmingham,  AL; 
Chicago,  IL;  Kansas  Qty,  Mo; 
Philadelphia,  PA;  and  San  Francisco. 
CA. 

CATEGORIES  OF  MDIVDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  who  are  the  intended 
recipients  or  recipients  of  payments 
from  the  United  States  Government,  and 
for  whom  vouchers  have  been  certified 
for  payment  by  departments  or  agencies 
and  sent  to  FMS  for  disbursement. 

CATEQORCSX)F  RECORDS  M  THE  SYSTEM: 

Payment  records  showing  name, 
social  security  or  employer 
identification  niunber  or  other  agency 
identification  number,  address,  payment 
amount,  date  of  issuance,  check  number 
and  symbol  or  other  payment 
identification  number,  routing  number 
of  the  payee's  financial  institution  and 
the  payee's  account  number  at  the 
financial  institution,  vendor  contract 


and/or  purchase  order,  and  the  name 
and  location  number  of  the  certifying 
department  or  agency. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Executive  Order  6166. 
dated  June  10, 1933. 

PURPOSE(S): 

To  faciUtate  disbursement  of  Federal 
monies  to  individuals  by  check  or 
electronically,  authorized  under  various 
programs  of  the  Federal  Government. 

ROUTWE  USES  OF  RECORDS  MAMTAMEO  IN  THE 
SYSTEM,  MCUKMNO  CATEQORK8  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used  to:  (1) 
Disclose  to  the  banking  industry  for 
payment  verification;  (2)  disclose  to 
Federal  agencies,  departments  and 
agencies  for  whom  payments  are  made, 
and  payees;  (3)  disclose  pertinent 
information  to  appropriate  Federal, 
State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (4)  disclose  information  to  a 
F^eral,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (5)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery.  Utigation.  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (6}  disclose 
mformation  to  foreign  governments  in 
accordance  with  formal  or  informal 
international  agreements;  (7)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertauis;  (8)  provide  information 
to  the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings;  (9)  provide  information  to 
unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Qvil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114;  (10)  provide 
information  to  third  paities  during  the 
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course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation;  (11) 
disclose  information  concerning 
delinquent  debtors  to  Federal  creditor 
agencies,  their  employees,  or  their 
agents  for  the  purpose  of  facilitating  or 
conducting  Federal  administrative 
offset.  Federal  tax  refund  offset.  Federal 
salary  offset,  or  for  any  other  authorized 
debt  collection  purpose:  (12)  Disclose 
information  to  any  State,  Territory  or 
Commonwealth  of  the  United  States,  or 
the  District  of  Columbia  to  assist  in  the 
collection  of  State,  Commonwealth, 
Territory  or  District  of  Columbia  claims 
pursuant  to  a  reciprocal  agreement 
between  FMS  and  the  State,  Territory, 
Commonwealth  or  the  District  of 
Columbia;  and  (13)  disclose  to  the 
Defense  Manpower  Data  Center  and  the 
United  States  Postal  Service  and  other 
Federal  agencies  through  authorized 
computer  matching  programs  for  the 
piupose  of  identifying  and  locating 
individuals  who  are  delinquent  in  their 
repayment  of  debts  owed  to  the 
Department  or  other  Federal  agencies  in 
order  to  collect  those  debts  through 
salary  offset  and  administrative  offset, 
or  by  the  use  of  other  debt  collection 
tools. 

POLICIES  AND  PRACTICES  FOR  STORINQ, 
RETRIEVWG,  ACCESSMG,  RETAINING.  AND 
MSPOSMQ  Of  RECORDS  IN  THE  SYSTEM: 

STORAQE: 

Storage  is  on  magnetic  media  and 
hard  copy. 

RETRCVABUTY: 

Records  are  retrieved  by  name, 
employer  identification  number  (EIN) 
and  social  security  niunber. 

SAfEQUAROS: 

These  records  are  available  only  to 
those  persons  whose  official  duties 
require  such  access.  Records  are  kept  in 
limited  access  areas  during  duty  hours 
and  in  locked  cabinets  at  all  other  times. 
Records  are  password  protected  and  are 
maintained  in  a  building  subject  to  24- 
hour  security. 

RETENTION  AND  OSPOSAL: 

Records  are  retained  for  three  years. 
Records  are  disposed  of  in  accordance 
with  Treasury  Directive  25-02,  Records 
Disposition  Management  Program. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Chief  Disbursing  Officer,  Financial 
Management  Service,  401 14th  Street, 
SW,  Washington,  DC  20227. 

NOmCATION  PROCEDURE: 

Inquiries  imder  the  Privacy  Act  of 
1974  shall  be  sent  to  the  Disclosure 
Officer  at  401  14th  Street,  SW, 
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Washington,  DC  20227.  All  individuals 
making  inquiries  should  provide  with 
their  request  as  much  descriptive  matter 
as  is  possible  to  identify  the  particular 
record  desired.  The  System  Manager 
will  advise  as  to  whether  the  Service 
maintains  the  record  requested  by  the 
individual. 

RECORD  ACCESS  PROCEDURES: 

Individuals  requesting  information 
under  the  Privacy  Act  of  1974 
concerning  procedures  for  gaining 
access  or  contesting  records  should 
write  to  the  Disclosure  Officer  at  the 
address  shown  above.  All  individuals 
are  urged  to  examine  the  rules  of  the 
U.S.  £)epartment  of  the  Treasury 
published  in  31  CFR  part  1,  subpart  C 
concerning  requirements  of  this 
department  with  respect  to  the  Privacy 
Act  of  1974. 

CONTESTING  RECORD  PROCEDURES: 

See  Record  Access  Procedures  above. 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  fitim 
vouchers,  payment  tapes  and  electronic 
data  transmissions  via  the  Electronic 
Certification  System  by  departments 
and  agencies  for  whom  payments  are 
made. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

BILUNG  CODE:  4S3O-01-P 

Internal  Revenue  Service 
TREASURY/IRS  OaOOl 
SYSTEM  NAME: 

Correspondence  Files  and 
Correspondence  Control  Files — 
Treasiuy/IRS. 

SYSTEM  LOCATION: 

Various  offices  of  the  Internal 
Revenue  Service  maintain  files  of 
correspondence  received,  including  the 
Eastern  Distribution  Center,  4300 
Carolina  Avenue,  Richmond,  VA  23222; 
the  Central  Area  Distribution  Center, 
2402  East  Empire,  Bloomington,  IL 
61799;  the  Western  Area  Distribution 
Center,  3041  Simrise  Boulevard,  Rancho 
Cordova,  CA  95742;  and  the  Tennessee 
Computing  Center,  PO  Box  30309. 
Airport  Mail  Facility,  Stop  76, 
Memphis,  TN  38130.  (See  IRS  appendix 
A  for  addresses  of  other  offices). 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

(1)  Initiators  of  the  correspondence. 
(2)  Persons  upon  whose  behalf  the 
correspondence  was  initiated.  (3) 
Subjects  of  the  correspondence. 


CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

(1)  Correspondence  received.  (2) 
Responses  to  correspondence.  (3) 
Associated  records.  Special  Categories 
of  correspondence  may  be  included  in 
other  systems  of  records  described  by 
specific  notices.  Files  are  maintained  in 
connection  with  a  variety  of 
correspondence  received  and  the  uses 
vary  widely  in  accordance  with  the 
content  of  the  correspondence. 
Correspondence  may  include  letters, 
telegrams,  memoranda  of  telephone 
calls,  and  other  forms  of 
communication. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  26  U.S.C.  7801  and 
7802. 

PURP08E(S): 

Often  taxpayers  choose  to 
communicate  with  the  IRS  through 
correspondence.  The  ability  to  access 
the  information  when  the  need  arises  is 
paramoimt  to  our  success  as  an  agency. 
This  system  will  allow  the  IRS  to 
quickly  access  correspondence  received 
bom  the  taxpayers  and  their 
representatives  and  provide  a 
cluonological  record  of  what  has 
transpired  concerning  tax  matters. 

ROUTME  USES  OF  RECORDS  MAINTAINED  BY  THE 
SYSTEM,  MCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

Disclosures  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records 
other  than  returns  and  return 
information  may  be  used  to:  (1)  Disclose 
information  to  the  Department  of  Justice 
for  the  purpt^se  of  litigating  an  action  or 
seeking  lejgal  advice.  Disclosure  may  be 
made  during  judicial  processes;  (2) 
Appropriate  Federal,  State,  local,  or 
foreign  agencies  responsible  for 
enforcing  or  implementing  a  statute, 
rule,  regulation,  order  or  hcense;  (3) 
disclose  information  to  a  Federal.  State, 
or  local  agency,  or  other  public 
authority  maintaining  civil,  criminal  or 
other  relevant  enforcement  information 
or  other  pertinent  information,  which 
has  requested  information  relevant  to  or 
necessary  to  the  requesting  agency's 
bureau's  or  authority's  hiring  or 
retention  of  an  individual,  or  issuance 
of  a  security  clearance,  license,  contract, 
grant  or  other  benefit;  (4)  disclose 
relevant,  non-privileged  information  to 
a  court,  magistrate,  or  administrative 
tribxmal,  including  the  presentation  of 
evidence,  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings;  (5)  provide  information  to 
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:  breign  governments  in  accordance  with 
brmal  or  informal  international 
agreements;  (6)  provide  information  to  a 
Congressional  office  in  response  to  an 
iikquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(7)  provide  information  to  the  news 
niedia,  in  accordance  with  guidelines 
contained  in  28  CFR  50.2,  concerning 
this  agency's  functions  relating  to  civil 
and  crimintd  proceedings;  (8)  provide 
information  to  officials  of  labor 

izations  recognized  imder  5  U.S.C. 

ipter  71  when  relevant  and  necessary 
their  duties  of  exclusive 
(presentation;  (9)  provide  information 
I  third  parties  during  the  course  of  an 
ivestigation  to  the  extent  necessary  to 
itain  information  pertinent  to  the 
ivestigation. 

I  AND  PRACTICES  RM  STORMO. 
HETREVMO,  ACCE88MQ.  RETAMMQ.  AND 
PWPOWNO  OF  RECORDS  M  THE  SYSTEM: 

jSrORAOE: 

Paper  records,  microfiche,  and 
ic  media. 


I  EnUEVABUTY: 

Controlled  items  are  generaUy 
I  Btrievable  by  name,  but  it  depends 
I  pon  the  controls  estabUshed  locally. 

lAFEOUAROS: 

Access  controls  will  not  be  less  than 
those  provided  for  by  the  Automated 
hformation  System  Security  Handbook, 
ORM  2(10)00,  and  the  Manager's 
Security  Handbook,  IRM  1  (16)12. 


Records  are  maintained  in  accordance 
}  nth  the  Records  Disposition 
llandbooks,  IRM  1(15)59.12  through 
:  RM  1(15)59.32.  Generally,  disposition 
t aries  in  accordance  with  the  natiue  of 
I  he  correspondence  file. 

I  nrSTBI  MANAaER(S)  AID  ADDRESS: 

Head  of  the  Office  maintaining  the 
lie.  (See  IRS  appendix  A  for  addbresses.) 

I  lomCATiON  procedure: 

Individuals  seeking  to  determine  if 
his  system  of  records  contains  a  record 
lertaining  to  themselves  may  inquire  in 
iccordance  with  instructions  appearing 
it  31  CFR  part  1,  subpart  C,  appendix 
).  Inquiries  should  be  addressed  as  in 
'Record  access  prooediires"  below. 

IBCORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
ecord  contained  in  this  system  of 
»cords,  or  seeking  to  contest  its 
x}ntent,  may  inquire  in  accordance  with 
nstructions  appearing  at  31  CFR  part  1, 
nibpart  C,  appendix  B.  Inquiries  should 
ie  addressed  to  the  office  believed  to 
lave  received  the  correspondence.  (See 
RS  appendix  A  for  addresses.) 


CONTESTMQ  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

Information  supplied  by  the  initiators 
of  the  correspondence  and  information 
secured  internally  from  other  systems  of 
records. 

EXEMPTIONS  CUMMED  FOR  THE  SYSTEM: 

None. 
TREASURY/IRS  00.002 
SYSTEM  NAME: 

Correspondence  Files/Inquiries  About 
Enforcement  Activities— Treasury/IRS. 

SYSTEM  U)CATI0N: 

National  Office,  Regional  Offices, 
District  Offices,  Internal  Revenue 
Service  Centers,  Detroit  Computing 
Center,  Maitinsbiu^  Computing  Center. 
(See  IRS  appendix  A  for  addresses.) 
Other  offices  of  the  Internal  Revenue 
Service  maintain  files  of 
correspondence  received,  including  the 
Eastern  Distribution  Center,  4300 
Carolina  Avenue,  Richmond,  VA  23222; 
the  Central  Area  Distribution  Center, 
2402  East  Empire,  Bloomington,  IL 
61799;  the  Western  Area  Distribution 
Center,  3041  Sunrise  Boulevard,  Rancho 
Cordova,  CA  95742;  and  the  Tennessee 
Computing  Center,  PO  Box  30309, 
Airport  Mail  Facility,  Stop  76, 
Memphis,  TN  38130. 

CATEQORIES  OF  MDWnUALS  COVBKD  SY  THE 
SYSTEM: 

(1)  Initiators  of  correspondence.  (2) 
Persons  upon  whose  behalf  the 
correspondence  was  initiated.  (3) 
Persons  who  are  subjects  of  the 
correspondence.  Includes  individuals 
for  whom  tax  liabilities  exist, 
individuals  who  have  made  a  complaint 
or  inquiry  relative  to  an  Internal 
Revenue  tax  matter,  or  individuals  for 
whom  a  third  party  is  interceding 
relative  to  an  Intenial  Revenue  tax 
matter. 

CATEOORCS  OF  RECORDS  M  THE  SYSTBI: 

Taxpayer  name,  address,  taxpayer 
identification  number  (if  applicable), 
information  about  tax  matters  (if 
applicable),  chronological  investigative 
history.  Other  information  relative  to 
the  conduct  of  the  case  and/or  the 
taxpayer's  compliance  history  (if 
applicable).  Correspondence  may 
include  letters,  telegrams,  memoranda 
of  telephone  calls,  and  other  forms  of 
communication. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTBl: 

5  U.S.C.  301;  26  U.S.C.  7602,  7801 
and  7802. 


PURPOSE(S): 

Often  taxpayers  choose- to 
commimicate  with  the  IRS  through 
correspondence.  The  ability  to  access 
the  information  when  the  need  arises  is 
paramoimt  to  our  success  as  an  agency. 
This  system  will  allow  the  IRS  to 
quickly  access  correspondence  received 
from  the  taxpayers  and  their 
representatives  and  provide  a 
du*onological  record  of  what  has 
transpired  concerning  tax  matters. 

ROUTIK  uses  OF  RECORDS  MASITAMB)  M  THE 
SYSTEM,  StCLUDMO  CATEQORKS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  retiuns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records 
other  than  returns  and  return 
information  may  be  used  to:  (1)  Disclose 
information  to  the  Department  of  Justice 
for  the  purpose  of  litigating  an  action  or 
seeking  legial  advice;  (2)  disclose 
information  to  appropriate  Federal, 
state,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license;  (3) 
disclose  information  to  a  Federal,  state, 
or  local  agency,  or  other  public 
authority,  maintaining  civil,  criminal  or 
other  relevant  enforcement  information 
or  other  pertinent  information,  which 
has  requested  information  relevant  to  or 
necessary  to  the  requesting  agency's 
bureau's  or  authority's  hir^g  or 
retention  of  an  individual,  or  issuance 
of  a  seciuity  clearance,  license,  contract, 
grant,  or  other  benefit;  (4)  disclose 
relevant,  non-privileged  information  to 
a  court,  magistrate,  or  administrative 
tribunal,  including  the  presentation  of 
evidence,  disclosiires  to  opposing 
counsel  or  witnesses  in  the  course  of 
dvil  discovery.  Utigation.  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings;  (5)  provide  information  to 
a  CongressioEial  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(6)  provide  information  to  the  news 
media,  in  accordance  with  guidelines 
contained  in  28  CFR  50.2  concerning 
this  agency's  functions  relating  to  civil 
and  criminal  proceedings;  (7)  provide 
information  to  officials  of  labor 
organizations  recognized  under  5  U.S.C. 
Chapter  71  when  relevant  and  necessary 
to  their  duties  of  exclusive 
representation;  (8)  provide  information 
to  third  parties  during^the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation;  (9)  provide  information  to 
other  agencies  to  the  extent  provided  by 
law  or  regulation  and  as  necessary  to 
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report  apparent  violation  of  law  to 
appropriate  law  enforcement  agencies; 
(10)  provide  information  to  states,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  or 
possessions  of  the  United  States,  to 
assist  in  the  administration  of  tax  laws. 

POUOES  AND  PROCEDURES  RM  STORMQ, 
^TMEVMO,  ACCES8MQ,  RETMNMQ,  AND 
DSP06MQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  records  and  magnetic  media. 
retrevabuty: 

Controlled  items  are  generally 
retrievable  by  name,  but  it  depends 
upon  the  controls  established  locally. 

SAfEQUARDS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Automated 
hiformation  System  Security  Handbook, 
IRM  2(10)00,  and  the  Manager's 
Security  Handbook,  IRM  1  (16)12. 

RETENTION  AND  DKPOSAL: 

Records  are  maintained  in  accordance 
with  the  Records  Disposition 
Handbooks,  IRM  1(15)59.12  through 
IRM  1(15)59.32.  Generally,  disposition 
varies  in  accordance  with  the  nature  of 
the  correspondence  file. 

SVBTBI MANAOERM  AND  ADDRESS: 

Assistant  Commissioners.  Regional 
Commissioners.  District  Directors, 
Internal  Revenue  Service  Center 
Directors.  (See  IRS  appendix  A  for 
addresses.) 

NOTmCATION  PROCEDURE: 

TTiis  system  is  exempt  from  the 
notification  provisions  of  the  Privacy 
Act. 

RECORD  ACCESS  PROCEDURES: 

This  system  is  exempt  from  the 
Access  and  Contest  provisions  of  the 
Privacy  Act. 

CONTESTMQ  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

This  system  of  records  contains 
investigatory  material  compiled  for  law 
enforcement  purposes  whose  sources 
need  not  be  reported. 

EXEMPTIONS  ClAMED  FOR  THE  SYSTEM: 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 

TREASURY/IRS  Oa003 
SVSTBINAME: 

Customer  Feedback  System— 
Treasury/IRS  00.003. 
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SYSrai  LOCATION: 

Internal  Revenue  Service  Centers, 
National  Office,  Regional  and  District 
Offices,  including  National  Office  Chief 
Counsel  Offices,  Regional  Coimsel 
Offices,  and  District  Counsel  Offices,  the 
Martinsburg  Computing  Center,  the 
Detroit  Computing  Center,  and  the 
Tennessee  Computing  Center,  and  Area 
Distribution  Centers.  Area  Distribution 
Center  addresses  are  as  follows:  The 
Eastern  Distribution  Center,  4300 
Carolina  Avenue.  Richmond,  VA  23222, 
the  Central  Area  Distribution  Center. 
2402  East  Empire,  Bloomington,  IL 
61799,  and  the  Western  Area 
Distribution  Center,  3041  Sunrise 
Boulevard,  Rancho  Cordova.  CA  95742. 
(See  IRS  appendix  A  for  other 
addresses.) 

CATEGORKS  OF  MDMDUALS  COVERED  BY  THE 
SYSTEM: 

This  system  consists  of  records 
relating  to  (1)  individuals  (customers) 
who  make  complaints  and  compliments 
about  Internal  Revenue  Service 
employees;  and.  (2)  hitemal  Revenue 
Service  employees  who  have  had 
complaints  and  compliments  made 
about  them. 

CATEQORia  OF  RECORDS  M  THE  SYSTEM: 

A  variety  of  documents  and/or  reports 
reflecting  customer  feedback  on  current 
and  former  IRS  employees  and  the 
resolution  of  that  feedback. 

AUTHORITY  FOR  MAWTBIANCE  OF  THE  SYSTEM: 
Sec.  1211  of  Pub.  L.  104-168.  TBOR 
2.  Reports  on  Misconduct  of  IRS 
Employees. 

PURPOSE(S): 

This  system  will  capture  customer 
feedback,  including  complaints  and 
compliments.  The  capture  of  this  data 
will  provide  a  means  to  analyze  trends 
to  identify  and  take  corrective  action  on 
systemic  problems.  The  data  will  not  be 
used  to  affect  any  righte  or  benefits  of 
individuals  in  the  records  system. 


MUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SY8TBI,  MCUJOMQ  CATEQORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  disclosed  to  the  tax 
writing  Congressional  committees.  The 
purpose  is  to  fulfill  the  requirements  of 
the  Taxpayer  Bill  of  Rights  2  (TBOR  2). 

•"OUOES  AND  PROCEDURES  FOR  STORMO, 
RETRKVMO,  ACCESSMQ,  RETAMMQ,  AND 
nSP08«M  OF  RECORDS  M  THE  SYSTEM: 
STORAGE: 

Paper  files  and  magnetic  media. 
RETrkvabuty: 

Documents  are  stored  and  retrieved 
by  control  numbers  and  by  taxpayer 


name,  taxpayer  identification  number  or 
person  to  contact.  The  control  number 
can  be  determined  by  reference  to  the 
entries  for  the  individual  to  whom  they 
relate. 

SAFEGUARDS: 

Access  is  limited  to  authorized 
personnel  who  have  a  direct  need  to 
know.  Access  controls  will  not  be  less 
than  those  provided  for  by  the 
Manager's  Security  Handbook,  IRM 
1(16)12  and  the  Automated  Information 
System  Security  Handbook.  IRM 
(2)(10)00.  This  includes  the  use  of 
passwords  and  access  codes. 

retention  and  DISPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Control  Schedule  206  for 
Service  Centers,  IRM  1(15)59.26  and 
Records  Control  Schedule  301— General 
Records  Schedules,  IRM  1(15)59.31. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Official  prescribing  policies  and 
practices — ^Deputy  Commissioner. 
Officials  maintaining  the  system — 
Directore  of  Internal  Revenue  Service 
Centers;  National.  Regional.  District 
Office,  Regional  Counsels.  District 
Counsels,  Associate  Chief  Counsels,  and 
Area  Distribution  Center  Directore.  (See 
SYSTEM  LOCATION  above  for  addresses.) 

NOmCATION  PROCEDURE: 

This  system  of  records  may  not  be 
accessed  for  the  purpose  of  determining 
if  the  system  contains  a  record 
pertaining  to  a  particular  individual. 

RECORD  ACCESS  PROCEDURB: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  records. 

COMTESTBIG  RECORD  PROCBXIRES: 

See  RECORDS  ACCESS  PROCEDURES 
above. 

RECORD  SOURCE  CATEGORIES: 

Information  originates  from  IRS 
employees  and  customer  feedback. 


EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

This  system  has  been  designated  as 
exempt  from  5  U.S.C.  552a(c)(3);  (d)  (1), 
(2),  (3)  and  (4).  (e)(1);  (e)(4)(G).  (H).  and 
(I);  and  (f)  of  the  Privacy  Act  pursuant 
to  5  U.S.C.  552a(k)(4). 

TREASURY/IRS  10.001 

systemname: 

Biographical  Files,  Public  Afl^airs— 
Treasury/IRS. 

SYSTEM  location: 

National  Office,  Regional  Offices. 
District  Offices,  Internal  Revenue 
Service  Centere.  (See  IRS  appendix  A 
for  addresses.) 
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(  ATEOOmES  OF  MOIVKMIALS  COVERED  BY  THE 
fVSTEM: 
IRS  employees. 

4ATEOOmE8  OF  RECORDS  M  THE  SYSTEM: 

Records  are  biographical  data  ahd 
Photographs  of  key  IRS  employees. 

ijurHORITY  FOR  MAMfTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301. 

AOUTME  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM,  MCLUDMG  CATHtORES  OF  USERS  AND 

IE  PURPOSES  OF  SUCH  USES: 
These  records  and  information  in 
ese  records  may  be  used  to  provide 
information  to  a  congressional  office  in 
^sponse  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains.  Information  contained 
in  this  system  may  be  included  in  news 
leases  issued  to  the  media  and  the 
ubUc. 

AND  PROCEDURES  FOR  STORMO, 
lETRCVtlQ,  ACCESSMO,  RETAINMQ,  AND 
DISPOSMG  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  files  or  magnetic  media. 

ietrevabnjty: 
By  name. 

\ 
lAFEOUARDS: 

Office  doors  locked  at  night.  Access 

controls  will  not  be  less  than  those 

>rovided  for  by  the  Manager's  Secujrity 

iandbook  IRM  1(16)12. 

WTENTION  AND  DttPOSAL: 

Records  are  maintained  in  accordance 
itfith  Records  Disposition  Handbooks, 
KM  1(15)59.1  through  IRM  1(15)59.32. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Assistant  to  the  Commissioner  (Public 
Affairs),  National  Office;  Regional, 
[)istrict.  Internal  Revenue  Service 
Centers  PubUc  Affairs  Officers,  (see  IRS 
appendix  A  for  addresses). 

NOTnCATMN  PROCBHIRE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix 
B.  Inquiries  should  be  addressed  as  in 
rSCORO  ACCESS  PROCEDURES  below. 

RECORD  ACCaS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  Assistant  to  the 
Commissioner  (Public  Affairs),  IRS, 
Washington,  DC  20224,  for  National 
Office  file.  See  appendix  A  for 


appropriate  addresses  for  regional  and 
district  office  or  service  center  files. 

CONTESTWO  RECORD  PROCEDURES; 

See  RECORD  ACCESS  PROCEDURES 

above.  v 

RECORD  SOURCE  CATEGORIES: 

Information  is  suppUed  by  the  IRS 
official  on  an  IRS  biographical  data 
form. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
TREASURY/IRS  10.004 
SYSTEM  NAME: 

Subject  Files,  PubUc  Affairs — 
Treasury /IRS. 

SYSTEM  location: 

National  Office,  Regional  Offices, 
District  Offices,  Internal  Revenue 
Service  Centers,  (see  IRS  appendix  A  for 
addresses). 

CATEGORIES  OF  WDMDUALS  COVERED  BY  THE 

system: 

In  general,  records  are  maintained  on 
individuals  whose  names  have  been 
mentioned  in  the  press  in  connection 
with  their  relationship  with  IRS. 

categories  of  records  in  the  system: 

The  records  include  correspondence, 
newspaper  cUppings,  inter-office 
memoranda  and  similar  docimients. 

authority  for  MABfTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301. 

ROUTBIE  USES  OF  RECORDS  MABfTABIED  Hi  THE 
SYSTBI,  BWLUOBIQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosiire  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records 
other  than  returns  and  retuim 
information  may  be  provided  in 
response  to  inquiries  from  the  media 
and  the  public. 

POLICIES  AND  PROCEDURES  FOR  SrORMG. 
RETREVBIG,  ACCEBSBW,  RCTABWW,  AND 
DKPOSaiQ  OF  RECORDS  Bl  THE  SYSTEM: 

STORAGE: 

Paper  files  or  magnetic  media. 

retrkvabuty: 
Alphabetically  by  subject. 

SAFEGUARDS: 

Office  doors  locked  at  night.  Access 
controls  will  not  be  less  than  those 
provided  for  by  the  Automated 
Information  System  Security  Handbook, 
IRM  2(10)00,  and  the  Manager's 
Security  Handbook,  IRM  1(16)12. 


Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks, 
IRM  1(15)59.1  through  IRM  1(15)59.32.  . 

SYSTEM  MANAGER(8)  AND  ADDRESS: 

Assistant  to  the  Commissioner  (Public 
Affairs),  National  Office;  Regional, 
District,  Internal  Revenue  Service 
Center,  PubUc  Affairs  Officers  (see  IRS 
appendix  A  for  addresses). 

NomcATiON  procedure: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C.  appendix 
B.  Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

record  access  procedures: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  system  manager  in 
the  office  where  the  records  are  located. 

CONTESTBM  RECORD  procedures: 

See  "Record  access  procedures" 
above. 

record  source  CATEGORIES: 

Records  generally  are  cUppings  from 
newspapers,  magazines,  and  similar 
sources,  internal  documents  and 
memoranda. 

EXEMPTIONS  CLAMKO  FOR  THE  SYSTEM: 

None. 
TREASURY/IRS  21.001 
SYSTEM  NAME: 

T4x  Administration  Resources  File, 
Office  of  Tax  Administration  Advisory 
Services — Treasury/IRS. 

SYSTEM  location: 

Office  of  the  Assistant  Commissioner 
(International),  950  L'Enfant  Plaza,  SW, 
Fourth  Floor,  Washington,  DC  20024. 

CATEGORIES  OF  B«MVRNJALS  COVERED  BY  THE 
SYSTBB: 

Past  and  potential  tax  administration 
advisors  i^o  have  served  or  indicated 
an  interest  in  serving  on  advisory 
assignments,  and  selected  officials 
engaged  in  tax  administration  and 
related  fields. 

CATEGORIES  OF  RECORDS  B<  THE  SYSTEM: 

AppUcant  roster  database,  locator 
cards  and  Usts  with  names,  addresses, 
telephone  numbers,  and  organizational 
affiliations  of  officials  engaged  in  tax 
administration;  work  assignment  or 


\ 


application  folders  of  past  and  potential 
tax  administration  advisors,  which 
contain  employment  history, 
infonnation,  medical  abstracts,  security 
clearances,  and  passport  information; 
bio-data  sketches  on  IRS  employees  and 
others  engaged  in  tax  administration 
and  related  fields. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C  301;  26  U.S.C.  7801  and 
7802. 

FURPOSE(S): 

The  purpose  is  to  identify  IRS 
employees  who  have  expressed  an 
interest  in  overseas  assignments,  and  to 
further  identify  historical  and  current 
activities  in  given  countries. 

ROUTME  uses  OF  RECORDS  MAMTAMED  M  THE 
SYSTBI,  MaUOMQ  CATEQORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Maintained  for  use  by  Office 
management  officials  as  a  reference  in 
obtaining  and  presenting  information 
related  to  tax  administration,  and  for 
administrative  selection  and  processing 
of  overseas  and  domestic  assignments. 
The  records  and  information  in  these 
records  may  be  used  to:  (1)  Provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (2)  disclose  information 
to  the  Department  of  Justice  for  the 
purpose  of  litigating  an  action  or 
seeking  legal  advice.  Disclosure  may  be 
made  during  judicial  processes. 

POLICIES  AND  PROCEDURES  FOR  STORING, 
RETRCVMQ,  ACCESSMQ,  RETAMMQ.  AND 
D6POSMQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  records  and  magnetic  media. 

Retrkvabuty: 
By  individual  name. 

SAFEGUARDS: 

Access  limited  to  authorized  office 
personnel.  File  folders  kept  in  locked 
file  or  locked  room.  Access  controls  will 
not  be  less  than  those  provided  for  by 
the  the  Manager's  Security  Handbook, 
KM  1(16)12. 

retention  and  disposal: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks. 
IRM  1(15)59.1  through  KM  1(15)59.32. 
Generally,  records  are  disposed  of  when 
they  are  no  longer  needed  for  official 
use. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Assistant  Commissioner 
(International),  Internal  Revenue 
Service.  950  L'Enfant  Pla2a,  SW.  Fourth 
Floor.  Washington.  DC  20024. 


NOmCATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1.  subpart  C,  appendix 
B.  Inquiries  should  be  addressed  to  the 
Office  of  the  Assistant  Commissioner 
(International).  Internal  Revenue 
Service.  950  L'Enfant  Plaza.  SW..  Fourth 
Floor,  Washington,  DC  20224. 

CONTESTMG  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual,  fit>m  the 
organization  with  which  he  or  she  is 
associated,  or  from  other  knowledgeable 
experts  in  the  field  of  Tax 
Administration. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 


TREASURY/IRS  2Z003 
SYSTEM  NAME: 

Annual  Listing  of  Undelivered  Refund 
Checks— Treasury /KS. 

SYSTEM  location: 

District  Offices  and  Internal  Revenue 
Service  Centers,  (see  IRS  appendix  A  for 
addresses). 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Taxpayers  whose  refund  checks  have 
been  returned  as  undeUverable  since  the 
last  Annual  Listing  of  Undelivered 
Refund  Checks  was  produced. 

categories  of  records  m  the  system: 

Taxpayer  entity  information  (Name, 
Street  Address,  City,  State,  Zip  Code 
and  social  security  number)  and  records 
containing  tax  module  information  (Tax 
Period,  Amount  of  Credit  Balance  and 
Control  Document  Locator  Number). 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTBM: 

5  U.S.C.  301;  26  U.S.C.  7602,  7801 
and  7802. 

PURPOSE(S): 

The  purpose  of  this  system  is  to  keep 
a  record  of  refund  checks  that  have  been 
returned  imdeliverable. 

ROUTME  USES  OF  RECORDS  MAflfTAMED  M  THE 
SYSTEM,  VICLUDMG  CATEQORES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  hidividuals 
entitled  to  undeliverable  refund  checks 
will  be  notified  of  such  checks  by 
publication  of  their  names  in  the  news 
media. 


POUCtES  AND  PROCEDURES  FOR  STORMG. 
RETREVMG,  ACCESSMQ,  RETAMMG,  AND 
OKPOSMG  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  docimients  stored  in  files  or  on 
magnetic  media. 

RETRIEVABNJTY: 

By  taxpayer  name  or  taxpayer  social 
security  number  (SSN). 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provide  for  by  the  Automated 
Information  System  Security  Handbook. 
KM  2(10)00,  and  the  Manager's 
Security  Handbook,  KM  1(16)12. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks 
KM  1(15)59.1  through  IRM  1(15)59.32. 

SYSTBI  MANAGER(S)  AND  ADDRESS: 

Official  prescribing  policies  and 
practices — ^Assistant  Ck)mmissioner 
(Taxpayer  Services).  Officials 
maintaining  the  system— District 
Directors.  Internal  Revenue  Service 
Centers  Directors.  (See  KS  appendix  A 
for  addresses.) 

NOTnCATKM  PROCEDURE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1.  subpart  C,  appendix 
B.  Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C.  appendix  B.  Inquiries  should 
be  addressed  to  the  Director  of  the 
district  office  servicing  the  areas  in 
which  the  individual  resided  at  the  time 
he  or  she  filed  the  retimi  which  created 
the  undeliverable  refund,  (see  KS 
appendix  A  for  addresses.) 

CONTESTING  RKORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

Tax  returns  and  other  filings  made  by 
the  individual  and  agency  entries  made 
in  the  administration  of  the  individual's 
tax  account. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
TREASURY/IRS  22.011 

SYSraiNAME: 

File  of  Erroneous  Refunds — ^Treasury/ 
IKo* 
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smEM  location: 

Internal  Revenue  Service  Centers. 
($6e  IRS  appendix  A  for  addresses.) 

CMTEOORES  OF  MDIVDUALS  COVERED  BY  THE 
SV8TEM: 

Taxpayers  issued  erroneous  refunds. 

CMTEOORIES  OF  RECORDS  IN  THE  SYSTEM: 

I  [Case  reference  name,  number,  control 
number,  date  of  erroneous  refunds, 
statute  expiration  date,  status  of  case, 
Ibcation,  correspondence  and  research 
inaterial. 


«|(iTHOII 


■f* 


IRITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301;  26  U.S.C.  7602,  7801 
ej4d7802. 

fRP0SE(S): 

I  This  system  maintains  records 
i^^essary  to  resolve  erroneous  refund 
ijsisues. 

ROUTINE  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCLUOMO  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as. 
Jfovided  by  26  U.S.C.  6103. 

HNXIES  AND  PROCEDURES  FOR  STORMQ, 
RETRIEVINQ,  ACCESSINQ,  RETAMMQ,  AND 
OtSPOSMQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAQE: 

Paper  docimient  fiHes." 

RETRIEVABILrrY: 

By  Social  Security  Nimiber  (SSN)  or 
^ployer  Identification  Number  (EIN). 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
lOse  provided  for  by  the  Automated 
[formation  System  Security  Handbook, 
2(10)00,  and  the  Manager's 
Security  Handbook,  IRM  1(16)12. 

ITENTION  AND  DSPOSAU 
Records  are  maintained  in  accordance 
ith  Records  Disposition  Handbooks 
iRM  1(15)59.1  through  IRM  1(15)  59.32. 
Generally,  records  are  retained  for  foxir 
iVears  and  then  destroyed. 

System  manager(s)  and  address: 
Official  prescribing  policies  and 

^ctices — ^Assistant  Commissioner 
Taxpayer  Services)  Officials 
oaintaining  the  system — ^Internal 

Revenue  Service  Center  Directors.  (See 

itRS  appendix  A  for  addresses.) 

I  lOnnCATION  PROCEDURE: 
Individuals  seeking  to  determine  if 

this  system  of  records  contains  a  record 
>ertaining  to  themselves  may  inquire  in 
iccordance  with  instructions  appearing 
It  31  CFR  part  1,  subpart  C,  appendix 
).  Inquiries  should  be  addressed  as  in 
'Record  access  procedures"  below. 


RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  Ais  system  of 
records  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  Director  of  the 
Internal  Revenue  Service  Center 
servicing  the  areas  in  which  the 
individual  resides.  (See  IRS  appendix  A 
for  addresses.) 

CONTESTING  RECORD  PROCEDURES:  26  U.S.C. 
7862(E)  PROHIBITS  PRIVACY  ACT  AMENDMBfT  OF 
TAX  RECORDS. 

RECORD  SOURCE  CATEGORIES: 

Tax  returns  and  other  filings  made  by 
the  individual  and  agency  entries  made 
in  the  administration  of  the  individual's 
tax  account. 

EXEMPTIONS  CUUMED  FOR  THE  system: 

None. 
TREASURY/IRS  22.026 
SYSTEM  NAME: 

Form  1042S  Index  by  Name  of 
Recipient— Treasury/IRS. 

SYSTEM  location: 

Philadelphia  Internal  Revenue  Service 
Center,  Mid-Atlantic  Region,  11601 
Roosevelt  Boulevard,  Philadelphia,  PA 
19154. 

CATEGORIES  OF  MOIVBUALS  COVERED  BY  THE 
SYSTEM: 

Non-resident  aliens  and  U.S.  citizens 
living  abroad  whose  taxes  are  covered 
by  IR  Chapter  3  Withholding. 

CATEGORES  OF  RECORDS  M  THE  SYSTEM: 

Records  include  taxpayer's  name, 
address,  tax  data,  coxmtiy  of  residence 
and  employer  identification  number  and 
name  of  withholding  agent. 

AUTHORITY  FOR  MASITBIANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  26  U.S.C.  7602,  7801 
and  7802. 

PURP0SE(S): 

This  system  maintains  records 
necessary  to  effectively  administer  the 
back-up  vnthholding  laws  and 
regulations. 

ROUTME  USES  OF  RECORDS  MABITAMED  M  THE 
SYSTEM,  MCLUOMO  CATEOOMES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  retxims  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

POLICIES  AND  PROCaMIRES  FOR  8T0RBM. 
RETRKVMQ,  ACCgSSMO.  RETAMMQ,  AND 
DSPOSMQ  OF  RECORDS  M  THE  system: 

storage: 
Microfilm. 

RETRIEVABILirY: 

.    By  taxpayer  name. 


safeguards: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Automated 
Information  System  Security  Handbook. 
IRM  2(10)00,  and  by  the  Manager's 
Security  Handbook,  IRM  1(16)12. 

RETENTION  AND  disposal: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks. 
IRM  1(15)59.1  through  IRM  1(15)  59.32. 
Generally,  records  are  retained  at  the 
Service  Center  for  5  years  and  then  at 
a  Federal  Records  Center  for  25  years. 

SYSTEM  MANAGER(8)  AND  ADDRESS: 

Official  prescribing  policies  and 
practices — Assistant  Commissioner 
(Taxpayer  Services).  Official 
maintaining  the  system — Philadelphia 
Internal  Revenue  Service  Center 
Director.  (See  IRS  appendix  A  for 
addresses.) 

NOTFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix 
B.  Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to:  Director,  Philadelphia 
Internal  Revenue  Service  Center,  Mid- 
Atlantic  Region,  11601  Roosevelt 
Boulevard,  Philadelphia,  PA  19154. 

CONTESTMO  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEGORES: 

Tax  returns  and  other  filings  made  by 
the  individual  and  agency  entries  made 
in  the  administration  of  the  individual's 
tax  account. 

EXBfmONS  CLABIED  FOR  THE  SYSTEM: 

None. 

TREASURY/IRS  22.027 

SYSTBINAME: 

Foreign  Information  System  (FIS)— 
Treasury/IRS. 

SYSTEM  location: 

National  Office,  Regional  Offices, 
District  Offices.  Philadelphia  Internal 
Revenue  Service  Center,  and  its 
servicing  Federal  Records  Centers,  and 
the  Detroit  Computing  Center.  (See  IRS 
appendix  A  for  addresses.) 


cateqomes  of  momouals  covered  by  the 
system: 

Taxpayers  who  file  Fonn  5471, 
Information  Return  with  Respect  to  a 
Foreign  Corporation  and  Form  5472, 
Information  Return  of  a  Foreign  Owned 
Corporation. 

CATEOOfOES  OF  RECORDS  M  THE  SYSTEM: 

Taxpayer  entity  records  (name, 
address,  identification  number),  foreign 
corporation  identification,  information 
relating  to  stock,  U.S.  shareholders. 
Earnings  and  Profits,  Balance  Sheet,  and 
other  available  accoimting  information 
relating  to  a  specific  taxable  period. 

AUmOmTY  FOR  MAMTBIANCE  OF  THE  system: 

5  U.S.C  301;  26  U.S.C.  7602.  7801 
and  7802. 

PURP0SE(S): 

This  system  maintains  records 
necessary  to  effectively  administer  laws 
and  regulations  relative  to  foreign 
owned  corporations. 

ROUTME  uses  OF  RECORDS  MAMTAMED  M  THE 
SVSTBI,  NCLUDMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  retiims  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

POUOES  AND  PROCEDURES  FOR  STORRIQ, 
REnUEVMQ.  ACCESSMQ,  RETAMINQ.  AND 
0ISP08MQ  OF  RECORDS  M  THE  SYSTEM 

storaqe: 

Magnetic  media.  (Various  tables  are 
published  from  this  media.) 

retrkvabuty: 

Docimients  are  stored  and  retrieved 
by  document  locator  numbers. 

safeguards: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Automated 
Information  System  Security  Handbook, 
KM  2(10)00,  and  the  Manager's 
Security  Handbook,  IRM  1(16)12. 

retention  AND  DSPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Control  Schedule  206  for 
Service  Centers.  IRM  1(15)59.26. 

system  MANAQER(S)  and  ADDRESS: 

Official  prescribing  policies  and 
practices — Assistant  Commissioner 
(Taxpayer  Services).  Officials 
maintaining  the  system — Directors, 
Internal  Revenue  Service  Centers.  (See 
IRS  appendix  A  for  addresses.) 

NOmCATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix 


B.  Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  Director  of  the 
Internal  Revenue  Service  Center 
servicing  the  areas  in  which  the 
individual  resides.  (See  IRS  appendix  A 
for  addresses.) 

CONTESTING  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

Tax  returns  and  other  filings  made  by 
the  individual  and  agency  entries  made 
in  the  administration  of  the  individual's 
tax  account. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
TREASURY/IRS  22.032 
SYSTEM  NAME: 

Individual  Microfilm  Retention 
Register— Treasury /IRS. 

SYSTEM  LOCATION: 

Internal  Revenue  Service  Centers  and 
the  Martinsburg  Computing  Center.  (See 
IRS  appendix  A  for  addresses.) 

CATEGORIES  OF  VONVDUALS  COVERED  BY  THE 

system: 

Categories  of  individuals  on  whom 
records  are  maintained  are:  For 
Individual  Master  File  (IMF)  registers- 
Individuals  who  file,  or  may  be  required 
to  file,  individual  tax  returns  such  as 
Form  1040, 1040A,  or  1040EZ. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Abstracts  of  tax  and/or  entity  modules 
that  have  been  removed  fi-om  the  IMF. 
These  abstract  records  indicate  the 
taxpayer  name,  identification  nimiber, 
specific  tax  returns  filed,  docimient 
locator  number,  tax  years,  debit  and 
credit  amounts,  balances,  and  other 
transactions  which  have  been  recorded 
relative  to  the  module(s). 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  26  U.S.C.  7602,  7801 
and  7802. 

PURPOSE(S): 

This  system  maintains  individual  tax 
account  information  which  is  retained 
in  microfilm  after  a  certain  period  of 
inactivity  on  the  master  file  in  order  not 
to  overburden  the  computer  system 
required  for  active  accounts. 


ROUTME  USES  OF  RECORDS  MABftAINED  IN  THE 
SYSTEM,  MCLUDMG  CATEQORES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

POUaeS  AND  PROCEDURES  FOR  STORING, 
RETREVRHQ,  ACCESSMG,  RETAININQ,  AND 
DISPOSING  OF  RECORDS  Bl  THE  SYSTEM: 


STORAGE: 

Microfilm  tape. 

retrkvabuty: 

IMF  Reference  Register  (for  IMF 
Register  only),  taxpayer  identification 
number,  tax  Period,  name,  and  type  of 
tax.  Methods  of  retrievability  are 
explained  in  the  Research  Operations 
Handbook,  IRM  36(66)0. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Automated 
Information  System  Security  Handbook, 
IRM  2(10)00,  and  the  Manager's 
Security  Handbook.  IRM  1(16)12. 

retention  AND  DOPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks. 
IRM  1(15)59.1  through  IRM  1(15)59.32. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Official  prescribing  policies  and 
practices — ^Assistant  Commissioner 
(Taxpayer  Services).  Officials 
maintaining  the  system-Internal 
Revenue  Service  Center  Directors,  and 
the  Martinsburg  Computing  Center 
Director.  (See  IRS  appendix  A  for 
addresses.) 

NOmCATION  PROCBMJRE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1.  subpart  C.  appendix 
B.  Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  Director  of  the 
Internal  Revenue  Service  Center 
servicing  the  areas  in  which  the 
individual  resides.  (See  IRS  appendix  A 
for  addresses.) 

CONTESTWtG  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEQORKS: 

Tax  returns  and  other  filings  made  by 
the  individual  and  agency  entries  made 
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iA  the  administration  of  the  individual's 
tax  account. 

8XEMPTI0N8  CUMED  FOR  THE  system: 

I  None. 
1  t^EASURY/IRS  22.034 

I  f  VTEM  name: 

Individual  Returns  Files,  Adjustments 
)  ilid  Miscellaneous  Documents  Files — 
TVeasury/IRS. 

I  iYSTEM  location: 

Internal  Revenue  Service  Centers. 
District  Offices  and  Federal  Record 
C]enters.(See  IRS  appendix  A  for 
addresses.) 

iTEQOMK  OF  INOIVIOUALS  COVERED  BY  THE 

nrsTEM: 

Taxpayers  or  return  preparers  who 
tve  had  changes  made  to  their 
icounts,  or  have  had  information 
isted  to  the  Individual  Master  File  or 
Aer  tax  accoimting  files  as  a  result  of 
iling  returns,  applications,  or  other 
Jocuments,  or  as  a  result  of  actions 
ji|iitiated  by  the  Service.  A  record  will  be 
pnaintained  for  those  taxpayers  whose 
Individual  income  tax  overpayments 
have  been  retained  or  transferred  from 
the  IMF  to  apply  against  past  due  child 
and/or  spousal  support  payments  as 
reported  to  IRS  by  the  states  under  Pub. 
L.  97-35. 

QATEQORES  OF  RECORM  IN  THE  SYSTEM: 

A  variety  of  records  reflecting  tax 
I  latters  which  have  served  as  input 

Jocuments  or  supporting 
ocumentation  for  entries  on  the 
individual  Master  File,  or  other  tax 
4ccounting  files,  including  tax  return 
forms,  declarations,  applications,  case 
tecords,  processing  documents, 
vouchers,  computer  notices,  posting  and 
Correction  forms.  Interest  EquaUzation 
Tax  Forms,  withholding  allowance 
Certificates,  and  similar  records. 
Information  will  be  maintained  as  to  the 
name,  SSN,  address  of  individuals 
owing  past  due  child  and/or  spousal 
support  payments  submitted  by  states 
under  Pub.  L  97-35.  Also  maintained 
Will  be  the  name  of  the  submission 
state,  the  amoimt  owed,  and  the  amoimt 
of  any  individual  income  tax 
pverpayment  retained  and  transferred  to 
the  state  to  apply  against  the  amount 
owed.  IRS  administrative  files  (i.e., 
examination,  collection,  underreporter, 
criminal  investigation,  etc.)  are  not 
Included  in  this  system  of  records. 

I^UTHOMTY  FOR  MAMTENANCE  OF  THE  SYSTBI: 

5  U.S.C.  301;  26  U.S.C.  7602,  7801 
md  7802. 


PURPOSE(S): 

The  purpose  of  this  system  is  to 
provide  background  and  supporting 
documentation  for  inputs  affecting 
taxpayer  account  information. 
Additionally,  overpayments  retained 
and  transferred  against  outstanding 
liabilities  from  the  state  in  which  it 
occurred  will  be  recorded.  This  will  aid 
taxpayers  in  reconciUng  their  account 
balances  with  state  agencies. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUOMQ  CATEOORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  retiun 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

POUCIES  AND  PROCEDURES  FOR  STORING, 
RETRIEVMO.  ACCESSStO.  RETAMMQ,  AND 
DISPOSINQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  docimient  files  or  magnetic 
media. 

RETRIEVABIUTY: 

Documents  are  stored  and  retrieved 
by  document  locator  numbers  and  by 
taxpayer  name.  The  document  locator 
numbisrs  can  be  determined  by  reference 
to  the  Individual  Master  File  entries  for 
the  individual  to  whom  they  relate. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Automated 
Information  System  Security  Handbook, 
IRM  2(10)00,  and  the  Manager's 
Security  Handbook.  IRM  1(16)12. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Control  Schedide  206  for 
Service  Centers,  IRM  1(15)59.26. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Official  prescribing  policies  and 
practices — Assistant  Q}mmissioner 
(Taxpayer  Services).  Officials 
maintaining  the  system-Internal 
Revenue  Service  Center  Directors.  (See 
IRS  appendix  A  for  addresses.) 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix 
B.  Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1. 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  Director  of  the 


Internal  Revenue  Service  Center 
servicing  the  area  in  which  the 
individual  resides.  (See  IRS  appendix  A 
for  addresses.) 

CONTESTMO  RKORO  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

Tax  returns  and  other  filings  made  by 
the  individual  and  agency  entries  made 
in  the  administration  of  the  individual's 
tax  account. 

EXEMPTIONS  CLAMCD  FOR  THE  SYSTEM: 
None. 

TREASURY/IRS  22.043 

SYSTEM  NAME: 

Potential  Refund  Litigation  Case 
Files— Treasury/IRS. 

.  SYSTEM  location: 

Internal  Revenue  Service  Centers,  the 
Austin  Compliance  Center  and  Federal 
Records  Centers.  (See  IRS  appendix  A 
for  addresses.) 

CATEGORIES  OF  MDIVnUALS  COVERED  BY  THE 
SYSTEM: 

Taxpayers  who  have  indicated  to  the 
Service  that  they  may  file  suit  against 
the  Service  for  a  refund. 

CATEGORIES  OF  RECORDS  M  THE  SYSTBt: 

Forms  filed  by  the  taxpayer  and  case 
dociunents  determined  by  the  Service  to 
be  related. 

AUTHORITY  FOR  MAMTBiANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  26  U.S.C.  7602,  7801 
and  7802. 

PURPOSE(S): 

This  system  maintains  records 
necessary  to  effef:tively  administer 
potential  refund  litigations. 

ROUTBIE  USES  OF  RECORDS  MAMTAMED  Bl  THE 
SYSTEM,  BICLUDBIQ  CATEOORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosiue  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

POUOES  AND  PROCEDURES  FOR  STORBMl. 
RETRCVBIG.  ACCESSBM,  RETABMG,  AND 
DISPOSVIG  OF  RECORDS  Bl  THE  SYSTBl: 

storage: 

Paper  document  files. 

retrcvabuty: 
By  taxpayer  name. 

safeguards: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Automated 
Information  System  Security  Handbook. 
IRM  2(10)00.  and  the  Manager's 
Security  Handbook.  IRM  1(16)12. 
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RETENnON  AND  DSPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Control  Schedule  206  for 
Service  Centers.  IRM  1(15)59.26. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Official  prescribing  policies  and 
practices — ^Assistant  Commissioner 
(Taxpayer  Services).  Officials 
maintaining  the  system — Internal 
Revenue  Service  Center  Directors.  (See 
IRS  appendix  A  for  addresses.) 

NomcATWN  procedure: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix 
B.  Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  Director  of  the 
Internal  Revenue  Service  Center 
servicing  the  area  in  which  the 
individual  resides.  (See  IRS  appendix  A 
for  addresses.) 

CONTESTMQ  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendpent  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

Tax  retiuns  and  other  filings  made  by 
the  individual  and  agency  entries  made 
in  the  administration  of  the  individual's 
tax  account. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTBM: 

None. 
TREASURY/IRS  22.044 
SYSTEM  NAME: 

P.O.W.-M.I.A.  Reference  File— 
Treasury/IRS. 

SYSTEM  LOCATION: 

District  Offices  and  the  Austin 
Internal  Revenue  Service  Center.  (See 
IRS  appendix  A  for  addresses.) 

CATEGORIES  OF  »nVDUALS  COVERED  BY  THE 
SYSTBI: 

P.O. W./M.I.A.— originated  from 
Department  of  Defense  lists. 

CATEGORIES  OF  RECORDS  M  THE  SYSrai: 

Lists  of  P.O.W./M.I.A..  Regulations. 
Rulings,  and  Instructions  as  to  how  to 
handle  specific  tax  questions  relating  to 
their  special  tax  status,  copies  of 
individual  tax  returns,  claims,  and  other 
dociunents  germane  to  specific  cases. 


AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  26  U.S.C.  7602.  7801 
and  7802. 

PURPOSE(S): 

This  system  maintains  records 
necessary  to  efiiectively  administer  the 
tax  accoimts  with  POW/MIA  issues. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUOING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

POUaES  AND  PROCEDURES  FOR  STORING, 
RETRIEVMG,  ACCESSMQ,  RETAMMG,  AND 
DISPOSMQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  dociunents  in  file  folders. 

RETRIEVABILITY: 

Cases  filed  alphabetically  by  last 
name. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Automated 
Information  System  Seouity  Handbook, 
IRM  2(10)00.  and  the  Manager's 
Security  Handbook.  IRM  1(16)12. 

RETENTION  AND  DISPOSAL: 

Records  are  periodically  updated  to- 
reflect  changes  and  maintained  as  long 
as  needed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Official  prescribing  poUcies  and 
practices — ^Assistant  Commissioner 
(Taxpayer  Services).  Officials 
maintaining  the  system — Austin 
Internal  Revenue  Service  Center 
Director  and  District  Directors.  (See  IRS 
appendix  A  for  addresses.) 

NOTnCATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
this  ^stem  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C.  appendix 
B.  Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  Ais  system  of 
records  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1. 
subpart  C.  appendix  B.  Inquiries  should 
be  addressed  to  the  Director  of  the 
Austin  Internal  Revenue  Service  Center 
or  the  Director  of  the  District  Office 
servicing  the  area  in  which  the 
individual  resides.  (See  IRS  appendix  A 
for  addresses.) 

CONTESTMQ  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 


RECORD  SOURCE  CATEGORIES: 

Tax  retiuns  and  other  filings  made  by 
the  individual  and  agency  entries  made 
in  the  administration  of  the  individual's 
tax  accoimt. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
TREASURY/IRS  22.054 
SYSTEM  NAME: 

Subsidiary  Accoimting  Files — 
Treasury/IRS. 

SYSTEM  LOCATION: 

District  Offices  and  Internal  Revenue 
Service  Centers.  (See  IRS  appendix  A 
for  addresses.) 

CAT«»RIES  OF  MDIVBUALS  COVERED  BY  THE 
SYSTEM: 

The  categories  of  individuals  on 
whom  records  are  maintained  are 
taxpayers  affected  by  one  or  more  of  the 
transactions  reflected  in  the  categories 
of  records  listed  below. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  types  of  records  maintained  in 
the  system  are  dociunents  containing 
entity  information  (name,  address, 
social  security  number  or  employer 
identification  number  and  other 
information  necessary  to  identify  the 
taxpayer)  jind  accounting  information 
relevant  to  one  of  the  following 
categories:  funds  held  pending, 
disposition  and  not  applied  to  the 
taxpayer's  liabiUty  at  present, 
properties,  tangible  or  intangible,  now 
in  the  custody  of  the  Internal  Revenue 
Service,  counterfeit  money, 
misappropriation  or  robbery  of  Internal 
Revenue  Service  funds,  credits  which 
cannot  be  applied  to  a  specific  taxpayer 
account  at  this  time,  accounts 
transferred  to  other  Service  Centers  or 
agencies,  substantiation  for  the  receipt 
of  fimds  collected  by  the  Service  for 
other  agencies,  abatements  or 
assessments  of  tax  on  individuals, 
deposits  received  from  taxpayers, 
refunds  to  taxpayers,  taxpayer  accounts 
written  off  by  the  Service  as 
uncollectible,  credits  allowed  taxpayers 
requiring  special  consideration  due  to 
processing  constraints,  litigation,  seized 
and  acquired  property  and  Offers-in- 
Compromise. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301:  26  U.S.C  7602,  7801, 
and  7802. 

PURPO«E(S): 

This  system  maintains  records 
necessary  to  effectively  administer  the 
accounting  files  relevant  to  the  unusual 
circumstances  described  in  "categories 
of  records  in  the  system,"  above. 
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nOUTME  USES  OF  RECORDS  MAMTAMEO  M  THE 
arSTEM,  INCUXMNQ  CATEGORIES  OF  USERS  AND 
FflE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
[provided  by  26  U.S.C.  6103. 

POUaES  AND  PROCEDURES  FOR  STORINQ, 
RETRIEVING,  ACCESSING.  RETAINING,  AND 
PISPOSMG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

I :  Accounting  Files  consist  of  paper 
jdocuments,  computer  printouts, 
litiagnetic  media  and  disk  storage. 


ft 


By  social  security  number,  name,  or 
aocument  locator  number. 


ietrievability: 


SAFEGUARDS: 

Access  controls  will  not  be  less  tban 
those  provided  by  the  Automated 
biformation  System  Security  Handbook, 
IRM  2(10)00,  and  the  Manager's 
jSecurity  Handbook,  IRM  1(16)12. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks 
IRM  1(15)59.1  through  IRM  1(15)59.32. 
Generally,  records  are  retired  to  Federal 
Records  Centers  and  retrieved  by 
request  from  authorized  individuals 
when  account  substantiation  is 
necessary. 

J  nrSTCM  MANAGER(S)  AND  ADDRESS: 

Official  prescribing  policies  and 
iractices — ^Assistant  Commissioner 
Taxpayer  Services).  Officials 
maintaining  the  system — ^District 
directors.  Internal  Revenue  Service 
:}enter  Directors.  (See  IRS  appendix  A 
or  addresses.) 


{ lOTFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
his  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
it  31  CFR  part  1,  subpart  C,  appendix 
).  Inquiries  should  be  addressed  as  in 
'Record  access  procedures"  below. 

(ECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  tibis  system  of 
records  may  inquire  in  accordance  with 
nstructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B.  Inqmries  should 
be  addressed  to  the  Director  of  the 

Eternal  Revenue  Service  Center 
rvicing  the  area  in  which  the 
dividual  resides.  (See  IRS  appendix  A 
or  addresses.) 

BONTESTMQ  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 


RECORD  SOURCE  CATEGORIES: 

Tax  returns  and  other  filings  made  by 
the  individual  and  agency  entries  made 
in  the  administration  of  the  individual's 
tax  account.  Some  Justice  Department 
investigations  are  an  additional  source 
for  the  information  contained  in 
litigation  case  files. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
TREASURY/IRS  22.059 
SYSTEM  NAME: 

Unidentified  Remittance  File — 
Treasury/IRS. 

SYSTEM  LOCATION: 

Internal  Revenue  Service  Centers. 
(See  IRS  appendix  A  for  addresses.) 

CATEGORIES  OF  INDIVDUALS  COVERED  BY  THE 
SYSTEM: 

Remittances  which  have  been 
received  but  cannot  be  positively 
identified,  either  as  to  taxpayer  who 
sent  it  or  the  tax  period  to  which  it  is 
to  be  applied. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Each  record  contains  a  fourteen  digit 
imidentified  remittance  (UR)  control 
nimiber,  the  amount,  received  date,  and 
all  known  identifying  data.  In  addition, 
the  URF  contains  a  record  of  all 
doubtfully  applied  Estimated  Tax  (ET) 
credits.  The  ES  record  contains  the 
taxpayers'  name,  address,  type  of 
payment,  taxpayer  identification 
number,  tax  period,  received  date, 
money  amount,  and  the  transaction 
document  locator  number  (DLN). 

AUTHORITY  FOR  MAINTENANCE  OF  THE  system: 

5  U.S.C.  301;  26  U.S.C.  7602.  7801 
and  7802. 

PURPOSE(S): 

This  system  maintains  the  records 
controllhig  remittances  where 
accoimting  is  delayed  for  lack  of  the 
data  required  to  properly  post  a  credit. 

ROUTME  USES  OF  RECORDS  MAMTAMED  IN  THE 
SYSTEM.  MCLUOIM  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosing  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

POLKIES  AND  PROCEDURES  FOR  STORMO, 
RETRIEVING,  ACCESSMG,  RETAMMG,  AND 
DBPOSMG  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Disk  storage. 

RETRIEVABHJTY: 

By  remittance  amount,  imidentified 
remittance  control  number,  taxpayer 
name. 


SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Automated 
Information  System  Security  Handbook. 
IRM  2(10)00,  and  the  Manager's 
Security  Handbook,  IRM  1(16)12. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks, 
IRM  1(15)59.1  through  IRM  1(15)59.32. 
Generally,  records  are  kept  180  days 
after  the  amount  is  reduced  to  zero 
balance. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Official  prescribing  policies  and 
practices — Assistant  Commissioner 
(Taxpayer  Services).  Officials 
maintaining  the  system — Internal 
Revenue  Service  Center  Directors.  (See 
IRS  appendix  A  for  addresses.) 

NomcATiON  procedure: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix 
B.  Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  Director  of  the 
Internal  Revenue  Service  Center 
servicing  the  area  in  which  the 
individual  resides.  (See  IRS  appendix  A 
for  addresses.) 

CONTESTMG  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEOORCS: 

Remittances  received  from  taxpayers 
that  cannot  be  positively  identified 
either  as  to  the  taxpayer  who  sent  it  or 
the  type  of  tax  to  which  it  is  to  be 
appUed. 

EXafTTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
TREASURY/IRS  22.0M 
SYSTEM  NAME: 

Automated  Non-Master  File 
(ANMF)— Treasury/IRS. 

SYSTEM  LOCATION: 

Internal  Revenue  Service  Centers,  and 
Federal  Records  Centers.  (Se<s  IRS 
appendix  A  for  addresses.) 
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CATEQOmES  OF  MUVDUALS  COVERED  BY  THE 
SYSTEM: 

Records  are  maintained  on  taxpayers 
having  accounts  with  the  hitemal 
Revenue  Service  which  are  not 
compatible  with  the  normal  master  file 
processes;  e.g.,  penalties,  transferee 
assessments,  termination  assessments, 
excise  protest  accounts.  Master  File 
overflow  accounts,  culpable  and  non- 
petitioning  spouses,  Forms  1042, 1040- 
NR.  926,  5330,  4720,  990-AR  (Penalty) 
and  any  pre-ADP  returns.  Also,  a  record 
will  be  maintained  for  those  taxpayers 
whose  individual  income  tax 
overpayment  has  been  retained  and 
transferred  from  the  IMF  to  apply 
against  past  due  child  and/or  spousal 
support  payments  as  reported  to  IRS  by 
the  States  under  Pub.  L.  97-35. 

CATEQOmES  OF  RECORDS  IN  THE  SYSTEM: 

The  categories  of  records  maintained 
are  taxpayer  entity  records  (name, 
address,  taxpayer  identification  number 
or  employer  identification  nimiber  and 
other  indicators  relevant  to  entity 
maintenance)  and  records  containing 
tax  module  information  (the  tax  return, 
the  tax  period,  the  balance  due  or  credit 
balance,  and  transactions  which  have 
been  recorded  relative  to  the  module). 
Information  will  be  maintained  as  to  the 
name,  SSN,  address  of  individuals 
owing  past  due  child  and/or  spousal 
support  payments  submitted  by  the 
States  under  Pub.  L.  97-35.  Also 
maintained  will  be  names  of  the 
submission  state,  the  amount  owed,  and 
the  amount  on  any  individual  income 
tax  overpayment  retained  and 
transferred  to  the  state  to  apply  against 
the  amount  owed. 


AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  26  U.S.C.  7602,  7801 
and  7802. 

PURPOSE(S): 

This  system  maintains  records 
necessary  for  efficient  accounting  on 
files  which  are  not  compatible  with  the 
master  file  system. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  mCLUOMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

POilCIES  AND  PROCEDURES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
DBPOSMG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Card  file  or  magnetic  media. 

retrievabiuty: 

By  taxpayer  name,  taxpayer 
identification  number  (social  security 


number  or  employer  identification 
number),  or  document  locator  card. 

safeguards: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Automated 
Information  System  Security  Handbook, 
IRM  2(10)00. 

retention  and  disposal: 

Records  maintained  in  accordance 
with  Records  Disposition  Handbooks, 
KM  1(15)59.1  through  IRM  1(15)59.32. 

system  manager(s)  and  address: 

Official  prescribing  policies  and 
practices — ^Assistant  Commissioner 
(Taxpayer  Services).  Officials 
maintaining  the  system-Internal 
Revenue  Service  Center  Directors.  (See 
IRS  ap{>endix  A  for  addresses.) 

NOrnCATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix 
B.  Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  Director  of  the 
Internal  Revenue  Service  Center 
servicing  the  area  in  which  the 
individual  resides.  (See  IRS  appendix  A 
for  addresses.) 

CONTESTING  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

Tax  returns  and  other  filings  made  by 
the  individual  and  agency  entries  made 
in  the  administration  of  the  individual's 
account. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
TREASURY/IRS  22.061 
SYSTEM  NAME: 

Wage  and  Information  Returns 
Processing  (IRP)  File— Treasury/IRS. 

SYSTEM  location: 

Martinsburg  Computing  Center, 
Martinsburg,  West  Virginia  25401,  and 
Detroit  Computing  Center,  985  Michigan 
Ave.,  Detroit,  MI  48226. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Recipients  of  various  types  of  income; 
wages;  dividends;  interest;  rents  and 


royalties;  medical  payments;  capital 
gains  distributions;  non-taxable 
distributions;  pensions,  annuities, 
retired  pay  or  IRA  payments;  patronage 
dividends,  distributions,  and 
allocations;  fishing  crew  payinents; 
sales  or  redemption  of  secmities,  future 
transactions,  commodities,  bartering 
exchange  transactions;  original  issue 
discount;  distributions  and  prizes; 
currency  transactions;  state  tax  refunds; 
imemployment  compensation, 
agricultural  payments,  taxable  grants, 
indebtedness  forgiveness;  non- 
employees  compensation;  gambling 
winnings;  and  miscellaneous  income. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  maintained  are  records 
representing  certain  wage  and 
information  returns:  Forms  W-2,  W-2P, 
the  1087  and  1099  series;  currency 
transaction  reports;  state  tax  refunds; 
statements  of  sales  of  equity  obligations; 
and  records  of  agricultural  subsidy 
payments.  Information  included  on  each 
record  identifies  the  recipient  of  the 
income  (name,  address,  taxpayer 
identifying  number,  and  other 
indicators  relating  to  payee 
identification),  identifies  the  income 
payer  (very  similar  information),  and 
identifies  the  type(s)  and  amount(s)  of 
income. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301^  26  U.S.C.  7602,  7801 
and  7802. 

PURPOSE(S): 

This  system  maintains  records 
necessary  for  the  efficient 
administration  of  tax  accounts  related  to 
Wage  and  Information  Returns. 

ROUTINE  USES  OF  RECORDS  MAINTAMED  IN  THE 
SYSTEM,  INCLUDMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

POLICIES  AND  PROCEDURES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 
Magnetic  media. 

retrievability: 

By  taxpayer  social  security  number 
and  name  control. 

safeguards: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Automated 
Information  System  Security  Handbook. 
IRM'2(10)00.  and  the  Manager's 
Security  Handbook,  IRM  1(16)12. 
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RETENTION  AND  disposal: 

Records  are  maintained  in  accordance 
Mdth  Records  Disposition  Handbooks, 
IRM  1(15)59.1  through  IRM  1(15)59.32. 
Generally,  until  tax  year  1974,  records 
were  maintained  until  processed.  After 
tax  year  1974,  records  are  maintained 
for  four  years  and  then  magnetically 
ielrased. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Official  prescribing  policies  and 
I  iractices — ^Assistant  Commissioner 
(Taxpayer  Services).  Officials 
I  maintaining  the  system — Internal 
I  Revenue  Service  Center  Directors.  (See 
I  !IS  appendix  A  for  addresses.) 

lionFiCATioN  procedure: 

This  system  of  records  may  not  be 
i  ccessed  for  purposes  of  determining  if 
me  system  contains  a  record  pertaining 
1 D  a  particular  individual. 

I  lECORD  ACCESS  PROCEDURES: 

This  system  of  records  may  not  be 
j  iccessed  for  purposes  of  inspection  or 
;  or  contest  of  content  of  records. 

( MNTESTINa  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
.  Vet  amendment  of  tax  records. 

I  lECORD  SOURCE  CATEGORIES: 

This  system  of  records  contains 
nvestigatory  material  compiled  for  law 
enforcement  purposes  whose  sources    • 
need  not  be  reported. 

EXEMPTIONS  CLAIMEO  FOR  THE  SYSTEM: 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 

TREASURY/IRS  24.013 


SYSTEM  NAME: 

Combined  Accoimt  Number  File, 
Taxpayer  Services — ^Treasury/IRS. 

IVSTEM  LOCATION: 

Internal  Revenue  Service  Centers. 
See  IRS  appendix  A  for  addresses.) 

iATEQORIES  OF  INDIVIDUALS  COVERED  BY  THE 
IVSTEM: 

Individuals  and  businesses  having 
specific,  current  business  with  IRS. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Taxpayer  entity  records  (name, 
address,  taxpayer  identification  number, 
md  filing  requirements  related  to  entity 
lability);  and  tax  modules  (specific  tax 
retxuns,  tax  years,  and  transactions 
tvhich  have  been  recorded  relative  to 
lie  module)  when  specifically  requested 
)y  a  service  center,  or  if  a  notice  for 
lalance  of  tax  due  has  been  issued;  a 
specific  tax  period  is  in  taxpayer 
deUnquent  accoimt  status  (TDA);  a 


specific  tax  period  is  either  credit  or 
debit  balance;  no  return  has  been  posted 
and  the  retiun  due  date  (RDD)  has 
passed;  or  when  a  specific  tax  period  is 
in  taxpayer  delinquent  return  (TDI) 
status. 

AUTHORirY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  26  U.S.C.  7602.  7801 
and  7802. 

PURP0SE(S): 

This  system  maintains  tax  accoimt 
information  necessary  for  the  efficient 
resolution  of  accounting  issues. 

ROUTINE  USES  OF  RECORDS  MAINTAMB)  IN  THE 
SYSTai,  MCLUOMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

POLICIES  AND  PROCEDURES  FOR  STORING, 
RETRIEVINQ.  ACCESSING,  RETAINmO,  AND 
DISPOSMG  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Disk  storage. 

retrievability: 

By  social  security  number  or 
employer  identification  number. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Automated 
Information  System  Security  Handbook, 
IRM  2(10)00,  and  the  Manager's 
Security  Handbook,  IRM  1(16)12. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks, 
IRM  1(15)59.1  through  IRM  1(15)59.32. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Official  prescribing  poficies  and 
practices — Assistant  Commissioner 
(Taxpayer  Services).  Officials 
maintaining  the  system-Internal 
Revenue  Service  Center  Directors.  (See 
IRS  appendix  A  for  addresses.) 

NOTFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix 
B.  Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  above. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  Director  of  the 
Internal  Revenue  Service  Center 
servicing  the  area  in  which  the 


individual  resides.  (See  IRS  appendix  A 
for  addresses.) 

^ONTESTMQ  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEGORKS: 

Tax  returns  and  other  filings  made  by 
the  individual  and  agency  entries  made 
in  the  administration  of  the  individual's 
tax  account. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
TREASURY/IRS  24.029 
SYSTEM  NAME: 

Individual  Account  Number  File 
(LANF),  Taxpayer  Services — ^Treasury/ 
IRS. 

SYSTEM  LOCATION: 

Internal  Revenue  Service  Centers. 
(See  IRS  appendix  A  for  addresses.) 

CATEGORIES  OF  INDIVDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  having  specific,  current 
business  with  IRS. 

CATEGORES  OF  RECORDS  IN  THE  SYSTBI: 

Taxpayer  entity  records  (name, 
address,  taxpayer  identification  number, 
and  filing  requirements  related  to  entity 
liability);  and  tax  modules  (specific  tax 
returns,  tax  years,  and  transactions 
which  have  been  recorded  relative  to 
the  module)  when  specifically  requested 
by  a  service  center,  or  if  a  notice  for 
balance  of  tax  due  has  been  issued;  a 
specific  tax  period  is  in  taxpayer 
delinquent  account  status  (TDA);  a 
specific  tax  period  is  either  credit  or 
debit  balance;  no  return  has  been  posted 
and  the  return  due  date  (RDD)  has 
passed;  or  when  a  specific  tax  period  is 
in  taxpayer  delinquent  return  (TDI) 
status. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  26  U.S.C.  7602,  7801 
and  7802. 

PURPOSE(S): 

This  system  maintains  records 
necessary  to  efficiently  identify 
individuals  having  specific  current 
business  with  the  IRS. 

ROUTINE  USES  OF  RECORDS  MAINTA««ED  IN  THE 
SYSTEM,  INCLUDMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

POLiaES  AND  PROCEDURES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAtfMNG,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE:  ' 

Disk  storage. 
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nETncvAMLfrv: 
By  social  security  number. 

SAfEQUAKOS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Automated 
Informatirai  System  Seciirity  Handbook, 
KM  2(10)00,  and  the  Manager's 
Security  Handbook,  KM  1(16)12. 

HfclMIKM  AND  MSP06AL: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks, 
KM  1(15)59.1  through  KM  1(15)59.32. 

SYSTBI  MAIIAQBI(S)  AND  AOORESS: 

Official  prescribing  policies  and 
practices — ^Assistant  Commissioner 
(Taxpayer  Services).  Officials 
maintaining  the  system — Internal 
Revenue  Service  Center  Directors.  (See 
KS  appendix  A  for  addresses.) 

NOrnCATNM  PROCaMME: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  I,  subpart  C,  appendix  B. 
Inquiries  ^ould  be  addressed  as  in 
"Record  access  procedures"  below. 


Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  ^ould 
be  addressed  to  the  Director  of  the 
Internal  Revenue  Service  Center 
servicing  the  area  in  which  the 
individual  resides.  (See  KS  appendix  A 
for  addresses.) 

CONTESTMQ  RECOM)  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEQORES: 

Tax  returns  and  other  filings  made  by 
the  individual  and  agency  entries  made 
in  the  administration  of  the  individual's 
tax  account. 

EXEMPnONB  CUMED  FOR  INE  SYSTBl: 

None. 
TREA8URY/IR8  24.030 


Individual  Master  File  (IMF). 
Taxpayer  Services— Treasury /KS. 

SVSTEM  location: 

Martinsburg  Computing  Center, 
Martinsburg,  West  Virginia  25401,  and 
KS  Service  Centers. 

CATEQORKS  of  MOIVnUALS  COVBIED  BY  THE 


Individuals  who  file  and/or  are 
included  on  Federal  Individiud  Income 


Tax  Returns  (i.e..  Forms  1040, 1040A, 
and  1040EZ):  individuals  who  file  other 
information  filings;  and  power  of 
attorney  notifications  for  individuals. 

CATEQORIES  OF  RECORDS  M  THE  SYSTEM: 

Taicpayer  entity  records  (name, 
address,  identification  number  (SSN), 
and  other  indicators  pertaining  to  entity 
maintenance,  including  zip  code),  and 
tax  modular  records  which  contain  all 
records  relative  to  specific  tax  returns 
for  each  applicable  tax  period  or  year. 
Modular  records  for  audiorization 
information  (name,  address, 
identification  number  and  type  of 
authority  granted,  and  the  name  of  the 
representative(s)  for  the  taxpayer. 
Modular  records  for  the  representative 
(name,  address  and  unique 
identification  number).  Recorded  here 
are  tax  transactions  such  as  tax  amoimt, 
additions,  abatements  of  tax  payments, 
interest  and  like  type  transactions 
recorded  relative  to  each  tax  module, 
power  or  attorney  authorization 
transactions,  and  a  code  identifying 
taxpayers  who  threatened  or  assaulted 
IRS  employees.  An  indicator  will  be 
added  to  any  taxpayer's  account  who 
owes  past  due  child  and/or  spousal 
support  pajrments  and  whose  name  has 
been  submitted  to  KS  by  a  state  under 
provisions  of  Pub  L.  97-35. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  26  U.S.C.  7602,  7801 
and  7802. 

PURFOSE(S): 

To  increase  the  efficiency  of  tax 
administration,  the  KS  mwintninff 
records  of  tax  returns,  payments,  and 
assessments  including  Telefile  records. 

ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTBI,  MCLUDMQ  CATEOORES  OF  USERS  AND 
THE  PURFOSa  OF  SUCH  USQ: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  (1)  26  U.S.C.  3406,  and  (2) 
26  U.S.C.  6103. 

POUOES  AND  PROCEDURES  FOR  STORMQ. 
RETRKVMQ,  ACCES8MQ,  RETAMNQ,  AND 
OMPOSSM  OF  RECORDS  M  THE  SYSTEM: 

SrORAQE: 

Magnetic  media. 

RETRCVABSJTY: 

By  taxpayer  identification  ntmaber 
(social  security  number  or  employer 
identification  number),  document 
locator  numbers  and  alphabetically  by 
name. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Automated 
Information  System  Security  Handbook, 


KM  2(10)00,  and  the  Manager's 
Security  Handbook,  KM  1(16)12. 

RETENTION  AND  DKPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks, 
KM  1(15)59.1  through  KM  1(15)59.32. 
Generally,  the  code  identifying 
taxpayers  who  threatened  or  assaulted 
KS  employees  may  be  removed  five 
years  after  initial  input. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Official  prescribing  policies  and 
practices — Assistant  Commissioner 
(Taxpayer  Services).  Officials 
maintaining  the  system-Internal 
Revenue  Service  Center  Directors  and 
the  Director,  Martinsburg  Computing 
Center.  (See  IRS  appendbc  A  for 
addresses.) 

NOmCATMN  PROCBHJRE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix 
B.  Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  District  Director  or 
the  Internal  Revenue  Service  Center 
Director  servicing  the  area  in  which  the 
individual  resides.  (See  KS  appendix  A 
for  addresses.) 

CONTESTWQ  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEGORES: 

Tax  returns  and  other  filings  mad^  by 
the  individual  and  agency  Entries  nibde 
in  the  administration  of  the  individual's 
tax  account. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
TREASURY/IRS  24.046 
SYSTEM  name: 

Business  Master  File  (BMF),  Ta)q>ayer 
Services— Treasury/KS. 

SYSTEM  LOCATION: 

Martinsburg  Computing  Center, 
Martinsburg,  West  Virginia  25401, 
Cincinnati  Service  Center,  201  West 
River  Center  Blvd.,  Covington,  KY 
41019;  Memphis  Service  Center,  3131 
Democrat  Road,  Memphis,  TN  38118; 
and  Ogden  Service  Center,  1160  West 
1200  South  Street,  Ogden,  UT  84201, 
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E  nd  other  IRS  Service  Centers.  (See  IRS 
I  ppendix  A  for  addresses.) 

(Uteoomes  of  indmouals  covered  by  the 
$Y8Tai: 
Persons  in  a  sole  proprietary  role  who 
business  tax  returns,  including 
ployer's  Quarterly  Federal  Tax 
itums  (Form  941),  Excise  Tax  Returns 
^orm  720),  Wagering  Retvuns  (Forms 
lie  and  730),  Highway  Use  Returns 
(Form  2290),  and  Form  1065  (U.S. 
Partnership  Returns  of  Income),  and 
U.S.  Fiduciary  Returns  (Form  1041)  and 
Estate  and  Gift  Taxes  (Forms  706, 
'06NA,  and  709).  The  latter  can  be 
:  ndividuals  not  in  a  sole  proprietorship 
ole. 

I  iATEQOWeS  OF  records  M  THE  SYSTEM: 

Taxpayer  entity  records  (name, 
iddress,  taxpayer  identification  number 
TIN)  which  may  be  either  EIN  or  SSN, 
ind  other  indicators  pertaining  to  entity 
naintenance,  including  zip  code),  and 
ax  modules  which  are  all  the  records 
vlative  to  specific  tax  returns  for  each 
ipplicable  tax  period.  Recorded  are  tax 
xansactions  such  as  tax  amoimt, 
^tements/additions  to  tax,  payments, 
nterest  and  like  type  transactions 
relative  to  each  tax  module.  The 
Employer  Identification  Niunber  (EIN)/ 
^ame  Control  file  which  contains  EINs 
md  the  associated  IRS  name  controls. 

UITHOMTY  FOR  MMNTBIANCE  OF  THE  system: 

5  U.S.C.  301;  26  U.S.C.  7602.  7801 
ind  7802. 

niRl>08E(s): 

To  increase  the  efficiency  of  tax 
administration,  the  Service  maintains 
magnetic  media  records  of  tax  retmns 
Bled  by  business  taxpayers,  and 
,  payments  and  assessments  made  to  the 
accounts. 

ROUTMC  uses  OF  RECORDS  MAMTAMED  M  THE 
IVSnM,  MCUNNNO  CATEOORKS  OF  USERS  AND 
nC  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  as  provided 
by  26  U.S.C.  6103,  and  for  meeting  the 
requirements  of  26  U.S.C.  3406.  26 
U.S.Q  3406  provides,  in  part,  that  the 
Secretary  of  the  Treasury  notify  a  payor 
that  the  TIN  (Taxpayer  Identification 
Number)  furnished  by  the  payee  is 
incorrect. 

MUCKS  AND  PROCEDURES  FOR  STORMQ, 

■cnuEvsia,  aocessmo,  retammq,  and 

DMPOSMQ  OF  RECORDS  M  THE  system: 

STORAQE: 
Magnetic  media. 

retrkvabuty: 

By  name,  type  of  tax,  and  identifying 
number  (including  dociiment  locator 
nvunber). 


SAFEQUARDS: 

Access  Controls  will  not  be  less  than 
those  provided  by  the  Automated 
Information  System  Security  Handbook, 
IRM  2(10)00,  and  the  Manager's 
Security  Handbook,  IRM  1(16)12. 

RETBfnON  AND  disposal: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks, 
IRM  1(15)59.1  through  IRM  1(15)59.32. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Official  prescribing  policies  and 
practices— Chief  Taxpayer  Service. 
Officials  maintaining  the  system — 
Internal  Revenue  Service  Center 
Directors,  and  the  Director,  Martinsburg 
Computing  Center.  (See  IRS  appendix  A 
for  addresses.) 

NOHFICATION  PROCEDURE: 

Individtuils  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix 
B.  Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  Director  of  the 
Internal  Revenue  Service  Center 
servicing  the  area  in  which  the 
individiul  resides.  (See  IRS  appendix  A 
for  addresses.) 

COMTESTSiO  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEQORKS: 

Tax  returns  and  other  filings  made  by 
the  individual  and  agency  entries  made 
in  the  administration  of  the  individual's 
tax  account. 

EXayPTIONS  CUUMED  FOR  THE  system: 

None. 

TREA8URY/IRS  24.047 

systemname: 

Audit  Underreporter  Case  File — 
Treasury/IRS. 

SYSTEM  LOCATION: 

Internal  Revenue  Service  Centers  and 
Martinsburg  Computing  Center.  (See  IRS 
appendix  A  for  addresses.) 

CATEGORIES  OF  MDMDUALS  COVERED  SY  THE 

system: 

Recipients  of  income  who  appear  not 
to  have  declared  on  their  income  tax 
returns  (Forms  1040, 1040A,  and 


1040EZ)  all  income  paid  to  them  in  the 
tax  year  under  study. 

CATEOORKS  OF  RECORDS  M  THE  system: 

Records  maintained  are  taxpayer  (i.e.. 
payee)  entity  records  containing  payee 
name,  address,  taxpayer  identification 
nimtiber,  and  other  indicators  relating  to 
entity  maintenance;  and  income  records 
containing  the  types  and  amounts  of 
income  received/reported,  and 
information  identifying  the  income 
payer. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SVSTBI: 

5  U.S.C.  301;  26  U.S.C.  7602,  7801 
and  7802. 

purpose(s): 

These  records  provide  a  way  to 
identify  recipients  of  income  who 
appear  not  to  have  declared  all  taxable 
income  paid  to  them  in  the  tax  year 
under  study. 

ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTBi,  MCLUDMO  CATEOORKS  OF  USBW  AND 
THE  PURPOSE  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

POUOeS  AND  PRACnceS  FOR  STORMQ, 
RETRKVMQ,  AOCESSMO.  RETAMMO.  AND 
I  OF  RECORDS  M  THE  system: 


storaos: 
Magnetic  media. 

RCnUEVAMUTY: 

By  matching  social  security  number 
and  name  control. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Automated 
Information  System  Security  Handbook, 
IRM  2(10)00. 


Records  are  maintained  in  accordance 
Math  Records  Disposition  Handbooks. 
IRM  1(15)59.1  through  IRM  1(15)59.32. 
Generally,  records  are  retained  for  one 
year  and  then  magnetically  erased. 

SYSTBI  MANAaSR(S)  AND  ADDRESS: 

Official  prescribing  policies  and 
practices— Executive  Officer  for 
Customer  Service,  National  Office. 
Officials  maintaining  the  system — 
Internal  Revenue  Service  Centers 
Directors.  (See  IRS  appendix  A  for 
addresses.) 

NOmCATION  procbnire: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 
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ReCORO  ACCESS  PROCCINMES: 

This  system  of  records  may  not  be 
accessed  for  purpose  of  inspection  or  for 
contest  of  content  of  records. 

CONTBIMQ  NGCOM)  PftOCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

MOOM)  SOURCE  CATEQOfMES: 

Infonnation  returns  filed  by  payers 
and  Forms  1040. 1040A,  and  1040EZ. 

EXEMPTIONS  CLAMED  FOR  TW  SYSTEM: 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 

TREASURY/IRS  24.070 

SVSTBINAME: 

Debtor  Master  File  PMF)— Treasury/ 
IRS. 

SVSTBi  location: 

Martinsburg  Computing  Center, 
Martinsburg,  West  Virginia  25401. 

CATEQOMES  OF  MOIVnUALS  COVERED  BY  THE 


Individuals  who  have  delinquent 
obligations  to  a  Federal  or  State  agency. 

CATEQORKS  OF  RECORDS  M  THE  system: 

Entity  records  (names  and  social 
security  numbers),  the  amount  owed  by 
the  individual,  the  name  of  the  Federal 
or  State  agency  to  whom  the  debt  is 
owed  and  a  cross-reference  number 
(SSN)  of  the  spouse  in  the  case  of  a 
jointly  filed  retiun. 

AUTHORfTV  FOR  MAMTBIANCE  OF  THE  SVSTBI: 
5  U.S.C.  301;  26  U.S.C.  6305.  6402(c) 
and  6402(d);  31  U.S.C.  3720A. 

ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SVSTBfL  MCLUOMQ  CATEQORES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

POUOES  AND  PROCEDURES  FOR  STORMQ,        ^ 
RETRgVSW,  ACCES8MG,  RETAMMQ,  AND 
DOPOSMQ  OF  RECORDS  M  THE  SYSTEM: 

storage: 
Magnetic  tape  and  disk  file. 

retrevabuty: 

By  name,  address,  and  social  seciuity 
number. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Automated 
Information  System  Security  Handbook, 
IRM  2(10)00. 

RETBtnON  AND  OttPOSAL: 

The  information  is  kept  for  one  year 
and  then  destroyed.  A  new  Debtor 
Master  File  is  established  each  year. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Officials  prescribing  policies  and 
practices — ^Assistant  Conunissioner 
(Taxpayer  Services)  and  Assistant 
Commissioner  (Information  Systems 
Management).  Officials  maintaining  the 
system — ^Director.  Returns  Processing 
and  Accoimting  Division.  (See  IRS 
appendix  A  for  addresses.) 

NOmCATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix 
B.  Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1. 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  District  Director  or 
the  Internal  Revenue  Service  Center 
Director  servicing  the  area  in  which  the 
individual  resides.  (See  IRS  appendix  A 
for  addresses.) 

CONTESTMQ  RECORD  PROCBMJRES: 

Individuals  seeking  to  contest  any 
record  contained  in  ti^s  system  of 
records  must  contact  the  agency  to 
whom  the  debt  is  owed. 

RECORD  SOURCE  CATEGOREfl. 

Names,  SSNs,  and  obligation  amounts 
are  supplied  by  the  Federal  or  state 
agency  to  whom  the  delinquent 
obUgation  is  owed. 

EXEMPTIONS  CLAMB)  FOR  THE  SYSTBI: 

None. 
TREASURY/IRS  26.001 
SYSTEM  NAME: 

Acquired  Property  Records — 
Treasury/IRS. 

SYSTBN  LOCATION: 

District  Offices.  (See  IRS  appendix  A 
for  addresses.) 

CATEGORIES  OF  MDIVBUALS  COVERED  BY  THE 
SYSTEM: 

Delinquent  taxpayers  whose  property 
has  been  acquired  by  purchase  by 
government  or  right  of  redemption. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Taxpayer  name,  address,  taxpayer 
identification  number,  revenue  officer 
reports. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  26  U.S.C.  7801  and 
7802. 


PURPOSE(S): 

The  system  tracks  property  acquired 
under  Internal  Revenue  Code  section 
6334  to  provide  fiscal  accoimtability. 

ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTBI.  MCLUDMQ  CATEQORKS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

POLICIES  AND  PROCEDURES  FOR  STORMO, 
RETREVMG,  ACCESSMQ,  RETAMMG,  AND 
DISPOSMG  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  records  and  magnetic  media. 

retrcvabiuty: 

By  taxpayer  name,  taxpayer 
identification  number  (social  security 
number  or  employer  identification 
number),  seizure  number. 

safeguards: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Automated 
Information  System  Seciirity  Handbook, 
IRM  2(10)00.  and  the  Manager's 
Security  Handbook.  IRM  1(16)12. 

retention  and  dmposal: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks. 
IRM  1(15)59.1  throi^  IRM  1(15)59.32. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Official  prescribing  poficies  and 
practices — Assistant  Commissioner 
(Collection).  Officials  maintaining  the 
system — ^District  Directors.  (See  IRS 
appendix  A  for  addresses.) 

NOrmCATION  PROCBMJRE: 

This  system  of  records  may  not  be 
accessed  for  piuposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RECORD  ACCESS  PROCEDURES: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  records. 

CONTESTMQ  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

This  system  of  records  contains 
investigatory  material  compiled  for  law 
enforcement  piuposes  whose  sources 
need  not  be  reported. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  has  been  designated  as 
exempt  frt>m  certain  provisions  of  the 
Privacy  Act. 
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tEASURY/IRS  26.006 

INANE: 

Fonn  2209,  Courtesy  Investigations — 
Bury/IRS. 

LOCATWM: 

District  OfBces,  Internal  Revenue 
ice  Centers.  (See  IRS  appendix  A 
for  addresses.) 

MTNOna  OF  MNNVnUALS  COVERED  BY  THi 


assigned.  It  also  provides  a  method  of 
follow-up  to  ensure  investigations  are 
accomplished  in  a  timely  manner. 

nOUTMi  USa  OF  REOOMM  MAMT  AMB>  M  THE 
SVtTBI.  MCUIDMO  CA-mOMU  OF 
IWFUWFOEMOFEUCM 


TREASURY/IRS  26.006 


Ta}q>ayers  on  whom  a  delinquent 
Kxount  or  delinquency  or  other 
investigation  is  or  was  located  in  one 
tRS  district  offices,  but  the  individual  is 
bow  Uving  or  has  assets  located  in  the 
jurisdiction  of  another  IRS  District 
office.  Taxpayers  on  whom  an 
nvestigation  has  been  initiated  for 
lurposes  of  securing  information 
Mcessary  for  federal  tax  administration 
nirposes. 

BATEOOMES  OF  RECOMW  M  TME  system: 

Contains  taxpayer  name,  current  and 
former  addresses,  taxpayer  identifying 
aumber,  if  known.  Contains  the 
information,  including  class  of  tax,  if 
nplicable,  or  information  concerning 
me  action  desired  to  be  taken.  The  name 
■nd  address  of  party  that  was  contacted, 
chronological  investigative  history  and/ 
or  information  secured.  The  following 
tmes  of  investigations  are  included  in 
aSa  system:  Form  SSA-1273  cases- 
Notice  of  determination  of  FICA 
wages — issued  when  SSA  obtains 
evidence  that  wages  paid  to  claimant 
have  not  been  recorded  on  his  earnings 
record;  requests  for  data  needed  in  proof 
of  claim  cases;  appUcations  for 
discharge  of  property  from  tax  lien; 
service  of  tax  court  subpoenas; 
complaints  of  employers  failing  to 
provide  withholding  statements; 
recovery  of  imassessable  erroneous 
refunds;  Form  SSA-7010  cases- 
Request  for  preferential  investigation. 
This  is  a  request  for  preferential 
treatment  (over  other  SSA  cases)  on  an 
earning  discrepancy  case.  Secure 
appUcation  for  exemption  from  self- 
employment  tax.  Offers  in  compromise 
and  related  activities;  i.e.,  follow-up  on 
defaulted  installments,  seoire  payments 
on  collateral  agreements,  etc.  Maximize 
compUance  with  withholding 
requirements  on  aUen's  earnings;  other 
miscellaneous  uses. 

AUTNOMTY  FOR  MAMTANANCi  OF  THE  system: 

5  U.S.C.  301;  26  U.S.C  7801  and 
7802. 

FURFOSE(S): 

The  Form  2209  system  provides  a 
record  of  the  nature  of  the  investigation 
and  to  whom  the  investigation  is 


Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

POUCKS  AND  FROCEOUNBS  FOR  STOMNQ, 


RETRKVMO, 

omfosmo  of  records  m  tme  system: 

storaoe: 
Paper  records  and  magnetic  media. 

retrkvabsjty: 

Retrievable  by  taxpayer  name  and 
taxpayer  identification  niunber  (social 
security  number  or  employer 
identification  number). ' 

SAFEOUAROe: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Automated 
Information  System  Seoirity  Handbook, 
IRM  2(10)00,  and  the  Manager's 
Security  Handbook,  IRM  1(16)12. 

RETENTION  ANDOWFOSAL: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks, 
IRM  1(15)59.1  through  IRM  1(15)59.32. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Official  prescribing  poUcies  and 
practices — Assistant  Commissioner 
(Collection).  Officials  maintaining  the 
system — District  Directors,  and  Internal 
Rsvenue  Service  Center  Directors.  (See 
IRS  appendix  A  for  addresses.) 

NomcATioN  procedure: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RECORD  ACCESS  procedures: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  records. 

CONTESnNQ  RECORD  procedures: 

26  U.S.C.  7852(e)  prohibito  Privacy 
Act  amendment  of  tax  records. 

RECORD  source  CATEGORIES: 

This  system  of  records  contains 
investigatory  material  compiled  for  law 
enforcement  purposes  whose  sources 
need  not  be  reported. 

EXEMPTIONS  CUMB)  FOR  THE  SYSTW: 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 


IRS  and  Treasxiry  Employee 
Delinquency— Treasury /IRS. 

SVBTBI  tOCATKM: 

National  Office,  Regional  Offices, 
District  Offices  and  Internal  Revenue 
Service  Centers.  (See  IRS  appendix  A 
for  addresses.) 

CATEQORHS  OF  MDMDUALS  OOVBIED  BY  THE 
SVS1IM. 

IRS  and  Treasury  employees  who  are 
shown  on  the  Master  File  as  delinquent 
in  meeting  Federal  tax  requirements. 

CATEOORKS  OF  RECORDS  M  THE  SYSTm: 

Taxpayer  name,  social  security 
number,  address,  fact  of  IRS  or  Treasury 
employment  code.  District  location 

CO<M. 

AUTHORITY  FOR  MABITENANCE  OF  THE  SYSTOl: 

5  U.S.C.  301;  26  U.S.C.  7801  and 
7802. 

FURPOSE(^: 

This  system  enables  the  IRS  to  secure 
doaunentation  concerning  the 
resolution  of  balance  due  and  return 
delinquency  cases  concerning  IRS 
employees.  This  documentation  may  be 
used  to  support  conduct  investigations. 

ROUTME  USES  OF  RECORDS  MASfTASMD  SI  THE 
SYSTEM,  MCUNMNO  CATBQORKS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

POUOBS  AND  PROCEDURES  FOR  STORSIO, 
RCTRKVBia.  ACCESiNO,  RETASSNO,  AND 
I  OF  RECORDS  M  THE  system: 


storaoe: 
Paper  records  and  magnetic  media. 

RETRKVASaJTY: 

By  taxpayer  name  and  taxpayer 
identification  number  (social  security 
number  or  employer  identification 
number). 

SAFEQUARDS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Automated 
Information  System  Security  Handbook. 
IRM  2(10)00,  and  the  Manager's 
Security  Handbook,  IRM  1(16)12. 


Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks, 
IRM  1(15)59.1  through  IRM  1(15)59.32. 

SYSTEM  MANAOERW  AND  ADDRESS: 

Official  prescribing  policies  and 
practices — Assistant  Commissioner 
(Collection).  Officials  maintaining  the 
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I  ^^  system — Assistant  Commissioner 

(Collection),  Regional  Commissioners, 
District  Directors,  Internal  Revenue 
Service  Center  Directors.  (See  IRS   . 
appendix  A  for  addresses.) 

NOmCATION  PROCEDURE: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  ^'etermining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RECORD  ACCESS  PROCEDURES: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  records. 

CONTESTMG  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

This  system  of  records  contains 
investigatory  material  compiled  for  law 
enforcement  purposes  whose  sources 
need  not  be  reported. 

EXBfPTIONS  CLAIMED  FOR  THE  SYSTBI: 

This  system  has  been  designated  as 
exempt  firom  certain  provisions  of  the 
Privacy  Act. 

TREASURY/IRS  26.009 

SYSTEM  NAME: 

Lien  Files  (Open  and  Closed) — 
Treasury/IRS. 

SYSTEM  LOCATION: 

District  Offices  and  the  Internal 
Revenue  Service  Centers.  (See  IRS 
appendix  A  for  addresses.) 

CATEQORKS  OF  MOIVDUALS  COVERED  BY  THE 
SYSTBI: 

Taxpayers  on  whom  Federal  tax  liens 
have  been  filed. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Taxpayer  name,  address,  taxpayer 
identification  niunber,  information 
about  basis  of  assessment  including 
class  of  tax,  period,  dollar  amount. 
Open  and  closed  Federal  tax  hens 
including:  Certificates  of  Discharge  of 
Property  from  Federal  Tax  Lien; 
Certificates  of  Subordination; 
Certificates  of  Non-Attachment;  Exercise 
of  Government's  Right  of  Redemption  of 
Seized  Property:  Releases  of 
Government's  Right  of  Redemption. 
Federal  tax  hen  information  entered  in 
Treasury  Enforcement  Commimications 
System. 

AUTHORITY  FOR  MAaiTENANCE  OF  THE  system: 

5  U.S.C.  301;  26  U.S.C.  6323,  7801 
and  7802. 

PURP08E(S): 

To  identify  those  taxpayers  on  whom 
a  Federal  tax  lien,  discharge,  or 


subordination  on  lien  attachment  has 
been  filed.  The  file  also  provides  notice 
to  the  public  that  the  Federal 
Government  has  an  interest  in  property 
or  rights  to  the  property  of  the  identified 
taxpayer.  Further,  the  file  also  provides 
evidence  that  the  lien  has  been  released, 
a  specific  piece  of  property  has  been 
discharged  and  the  government  has 
obtained  its  interest  in  the  property,  or 
a  subordination  has  been  granted  and 
the  government  has  taken  a  junior  lien 
position,  or  a  certification  of 
nonattachment  has  been  issued. 

ROUTME  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM,  MCLUOMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Notices  of 
lien  and  the  index  thereto  are  available 
to  the  public. 

POLICIES  AND  PROCEDURES  FOR  STORING, 
RETREVMQ,  ACCESSMG,  RETAINMO,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  records  and  magnetic  media. 

RETREVABUTY: 

By  taxpayer  name  and  taxpayer 
identification  number  (social  security 
number  or  employer  identification 
number). 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Automated 
Information  System  Security  Handbook, 
IRM  2(10)00,  and  the  Manager's 
Security  Handbook,  IRM  1(16)12. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks, 
IRM  1(15)59.1  through  IRM  1(15)59.32. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Official  prescribing  policies  and 
practices — ^Assistant  Commissioner 
(Collection).  Officials  maintaining  the 
system — Assistant  Commissioner 
(Collection),  Regional  Commissioners, 
District  Directors  and  Internal  Revenue 
Service  Center  Directors.  (See  IRS 
appendix  A  for  addresses.) 

NomcATiON  procedure: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  2,  subpart  C,  appendix 
B.  Inquires  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  access  procedures: 

Individuals  seeking  access  to  any 
record  contained  in  ^s  system  of 


records  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  District  Director  of 
each  District  where  records  are  to  be 
searched.  (See  IRS  appendix  A  for 
addresses.)  This  system  contains  copies 
of  public  records,  the  originals  of  which 
are  filed  in  accordance  with  the  laws  of 
each  state,  the  District  of  Columbia,  the 
Conmionwealth  of  Puerto  Rico,  or 
possessions  of  the  United  States. 

CONTESTING  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

Tax  returns  and  other  filings  made  by 
the  individual  and  agency  entries  made 
in  the  administration  of  the  individual's 
tax  account. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTBM: 

None. 
TREASURY/IRS  26.010 
SY8TEMNAME: 

Lists  of  Prospective  Bidders  at 
Internal  Revenue  Sales  of  Seized 
Property— Treasury/IRS. 

SYSTai  LOCATION: 

District  Offices.  (See  IRS  appendix  A 
for  addresses.) 

CATEGORIES  OF  MDIVnUALS  COVERED  BY  THE 

system: 

Individuals  who  have  requested  that 
they  be  notified  of  Internal  Revenue 
sales  of  seized  property. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Name  and  address  and  phone  number 
(if  provided). 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  26  U.S.C.  7801  and 
7802. 

PURPOSE(S): 

This  system  provides  an  up-to-date 
Ust  of  prospective  bidders  that  may  be 
notified  when  the  IRS  has  seized 
property  that  is  going  to  sale. 
Notification  of  prospective  bidders  is 
done  to  enhance  the  possibility  of 
obtaining  a  higher  price  for  the 
property. 

ROUTME  USES  OF  RECORDS  MAMTABCD  M  THE 
SYSTEM,  MCLUOMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records 
Other  than  returns  and  return 
information  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal.  State,  local,  or  foreign  agencies 
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1  esponsible  for  investigating  or 
trosecuting  the  violations  of,  or  for 
•nforcing  or  implementing,  a  statute, 
iiile,  regulation,  order,  or  license,  where 
I  he  disclosing  agency  becomes  aware  of 
I  in  indication  of  a  violation  or  potential 
'  riolation  of  civil  or  criminal  law  or 
]  egulation;  (2)  disclose  relevant,  non- 
>rivileged  information  to  a  court, 
nagistrate,  or  administrative  tribimal 
Deluding  the  presentation  of  evidence, 
ncluding  disclosures  to  opposing 
x>imsel  or  witnesses  in  the  course  of 
dvil  discovery,  Utigation,  or  settlement 
legotiations,  in  response  to  a  subpoena, 
)r  in  connection  with  criminal  law 
iroceedings. 

•OUCICS  AND  PRACnCCS  FOR  STOmNO, 
WnUEVVlO,  ACCMWMO,  RETAMMO,  AND 
MTOeWO  OP  REOOMW  M  THC  SYSTCM: 

ITORAQC: 

Paper  records  and  magnetic  media. 

wnuEVABCirY: 
By  name  of  prospective  bidder. 

lAFEQUAMW: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Automated 
mformation  System  Seciirity  Handbook, 
UQA  2(10)00,  and  the  Manager's 
Security  Handbook,  IRM  1(16)12. 

IWimilOW  AWD  OWfOAL; 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks, 
IRM  1(15)59.1  through  IRM  1(15)59.32. 

■VanM  MANAQCR(S)  AND  ADDRESS: 

OfBcial  prescribing  poUcies  and 
practices- Assistant  Commissioner 
(Collection).  Officials  maintaining  the 
system-District  Directors.  (See  IRS 
appendix  A  for  addresses.) 

NomcATioN  procedure: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFRpart  1,  subpart  C,  appendix 
B.  Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  Director  of  the 
District  Office  servicing  the  area  in 
which  the  individual  resides.  (See  IRS 
Appendix  A  for  addresses.) 

OONTESTMO  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 


RECORD  SOURCE  CATEOORMES: 

Supplied  volimtarily  by  the  subject 
prospective  bidder. 

EXEMPTIONS  CUUMEO  FOR  THE  SYSrW: 

None. 
TREA8URY/IR8  26.011 
SYSTEM  NAME: 

Litigation  Case  Files— Treasury/IRS. 

SVSTBI  LOCATION: 

District  Offices  and  Internal  Revenue 
Service  Centers.  (See  IRS  appendix  A 
for  addresses.) 

CATEGORIES  OP  INDIVIDUALS  COVOIED  BY  THE 


suits  filed  either  by  the  taxpayer  against 
the  government  or  the  government 
against  the  taxpayer. 


Taxpayers  on  whom  Federal  tax 
assessments  have  been  made  but  against 
whom  litigation  has  been  initiated  or  is 
being  considered  by  the  government  or 
who  have  instituted  suits  against  the 
government. 

CATEGORIES  OP  RECORDS  M  THE  system: 

Taxpayer  name,  address,  taxpayer 
identification  number,  information 
about  basis  of  assessment,  including 
class  of  tax.  period,  and  dollar  amount. 
This  file  includes:  Suit  to  Reduce  Tax 
Claim  to  Judgement:  Suit  for  Failure  to 
Honor  a  Levy;  Suit  to  Enforce  Federal 
Tax  Lien;  Suit  Against  Transferee;  Suit 
to  Set  Aside  Fraudulent  Transfer;  Suit  to 
Recover  Erroneous  Refund;  other  suits 
include  those  which  the  United  States 
may  intervene  to  assert  a  Federal  tax 
Uen;  a  proceeding  to  require  opening  of 
a  safe  deposit  box,  etc.  The  following 
suits  against  the  United  States  are  also 
included  in  this  file:  Quiet  Title  Suit; 
Foreclosure  of  Mortgage  or  other  Lien; 
Partition;  Condemnation;  Interpleader; 
Refund  Suits  Involving  Trust  Fund 
Recovery  Penalty  Assessments; 
Injunction  Suits  under  Freedom  of 
Information  Act.  Also  included  in 
Litigation  Files  are:  Individuals  against 
whom  bankruptcy  proceedings  are 
pending;  decedent  estates  in  probate 
with  outstanding  Federal  tax  liabilities; 
individuals  executing  Assignments  for 
the  Benefit  of  Creditors;  individuals  in 
Receivership  Proceedings;  individuab 
conducting  a  bulk  sale;  summons 
referrals;  subpoena  files;  advisory 
opinions;  collateral  security  agreements; 
revenue  officer  reports;  and  various 
other  legal  instruments  and 
correspondence. 

AUTHORITY  FOR  MASITBMNCE  OP  THE  system: 

5  U.S.C.  301;  26  U.S.C.  7801  and 
7802. 

PURP0SE(S): 

The  purpose  of  the  system  is  to 
maintain  a  record  of  all  categories  of 


SVtTI.  SICLUOWO  CATEOORKI  OP  USERS 
THE  PURPOatS  OP  SUCH  USW 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

POLICIES  AND  PRACTICES  POR  STORWO, 
I  OP  REOOROS  SI  THE  SVSTBl: 


storaqb: 
Paper  records  and  magnetic  media. 

retrkvabuty: 

By  taxpayer  name,  taxpayer 
identification  number  (social  security 
number  or  employer  identification 
number). 

sapeouaros: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Automated 
Information  System  Security  Handbook. 
IRM  2(10)00,  and  the  Manager's 
Security  Handbook,  IRM  1(16)12. 

RETBinON  AND  DMPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks, 
IRM  1(15)59.1  through  IRM  1(15)59.32. 

SYSTEM  MANAOER(S)  AND  AOORHS: 

Official  prescribing  policies  and 
practices — Assistant  Commissioner 
(Collection).  Officials  maintaining  the 
system-^3istrict  Directors.  (See  IRS 
Appendix  A  for  addresses.) 

NOmCATION  PROCEDURE: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  cont^ns  a  record  pertaining 
to  a  particular  individual. 

RECORD  ACCESS  procedures: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  records. 

CONTESTWO  RECORD  PROCnURES: 

26  U.S.C.  7852(e)  prohibiU  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEOORMS: 

This  system  of  records  contains 
investigatory  material  compiled  for  law 
enforcement  purposes  whose  sources 
need  not  be  reported. 

EXEMPTIONS  CUUMB)  POR  THE  system: 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 

TREASURY/IRS  26^012 

SYSTEM  name: 

Offer  in  Compromise  (OIC)  File- 
Treasury /IRS. 
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SYSTEM  location: 

Regional  Offices,  District  Offices, 
Internal  Revenue  Service  and 
computing  Centers.  (See  IRS  appendix 
A  for  addresses.) 

categories  of  mdivduals  covered  by  the 
system: 

Taxpayers  who  have  submitted  an 
offer  to  compromise  a  liability  imposed 
by  the  Internal  Revenue  Code. 

categories  of  records  in  THE  SYSTEM: 

Form  2515,  used  to  control  offer 
cases,  contains  space  for  entering 
taxpayer  name,  address,  taxpayer 
identification  nimiber,  and  all  other 
pertinent  information  for  identifying 
and  assigning  the  OIC  investigation.  The 
file  contains  all  records,  docimients, 
reports  and  work  papers  relating  to  the 
assignment,  investigation,  review  and 
adjudication  of  the  offer.  This  includes 
such  items  as  the  original  offer,  results 
of  property  records  checks,  interviews 
with  third  parties  and  the  taxpayer, 
collateral  income  agreements,  financial 
statements,  tax  return  copies,  and  other 
information  submitted  by  the  taxpayer. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301:  26  U.S.C.  7801  and 
7802. 

PURPOSE(S): 

These  records  are  used  to  control  offer 
in  compromise  cases. 

ROUTINE  USES  OF  RECORDS  MAWfTAMEO  IN  THE 
SYSTEM,  MCLUDMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  This 
includes  disclosure  to  the  extent 
necessary  to  permit  public  inspection  of 
any  accepted  offer-in-compromise  as 
required  by  26  U.S.C.  6103{k)(l). 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSatG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  and  magnetic  media. 

RETRIEVABILITY: 

By  taxpayer  name  and  identification 
number. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Automated 
Information  System  Security  Handbook, 
IRM  2(10)00.  and  the  Manager's 
Security  Handbook,  IRM  1(16)12. 

RETBfTION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks, 
IRM  1(15)59.1  through  IRM  1(15)59.32. 


SYSTEM  MANAQER(S)  AND  ADDRESS: 

Official  prescribing  policies  and 
practices — Assistant  Commissioner 
(Collection).  Officials  maintaining  the 
system — District  Directors  and  Internal 
Revenue  Service  Center  Directors.  (See 
IRS  appendix  A  for  addresses.) 

NOTIFICATION  PROCBMJRE: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RECORD  ACCESS  PROCEDURES: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  records. 

CONTESTING  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

This  system  of  records  contains 
investigatory  material  compiled  for  law 
enforcement  purposes  whose  sources 
need  not  be  reported.  If  an  offer  is 
accepted,  an  Abstract  and  Statement 
which  identifies  the  taxpayer,  the 
liability,  the  amount  compromised  and 
the  basic  circumstances  of  the  case  is 
made  available  for  public  inspection  in 
accordance  with  Executive  Order  10386 
and  Executive  Order  10906. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 

TREASURY/IRS  26.013 

SYSTEM  name: 

Trust  Fimd  Recovery  Cases/One 
Hundred  Percent  Penalty  Cases — 

Treasury/IRS. 

system  location: 

District  Offices,  Internal  Revenue 
Service  Centers.  (See  IRS  appendix  A 
for  addresses.) 

categories  of  individuals  covered  by  THE 

system: 

Individuals  against  whom  Federal  tax 
assessments  have  been  made  or  are 
being  considered  as  a  result  of  their 
being  deemed  responsible  for  payment 
of  unpaid  corporation  withholding  taxes 
and  social  security  contributions. 

categories  of  records  in  the  system: 

Taxpayer  name,  address,  taxpayer 
identification  number,  information 
about  basis  of  assessment,  including 
class  of  tax,  period,  dollar  figures, 
waiver  extending  the  period  for 
asserting  the  100-percent  penalty /Trust 
Fund  Recovery  penalty  (if  any)  and 
correspondence. 


authority  for  maintenance  of  the  system: 

5  U.S.C.  301;  26  U.S.C.  7801  and 
7802. 

PURPOSE(S): 

This  system  provides  a  record  of  all 
Trust  Fund  Recovery  Penalty  cases 
made  under  26  U.S.C.  6672. 

ROUTINE  USES  OF  RECORDS  MAMTAMED  IN  THE 
SYSTEM,  mCLUOMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

POLICIES  AND  PRACTICES  FOR  STORMO. 
RETRIEVING,  ACCESSMG.  RETAVINQ,  AND 
OSPOSBIG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  and  magnetic  media. 

retrievabiuty: 

By  individual,  or  corporation  name, 
taxpayer  identification  number  (social 
security  number  or  employer 
identification  number). 

safeguards: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Automated 
Information  System  Security  Handbook, 
IRM  2(10)00,  and  the  Manager's 
Security  Handbook.  IRM  1(16)12. 

retention  and  disposal: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks. 
IRM  1(15)59.1  through  IRM  1(15)59.32. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Official  prescribing  policies  and 
practices:  Assistant  Commissioner 
(Collection).  Officials  maintaining  the 
system:  District  Directors,  Internal 
Revenue  Service  Center  Directors.  (See 
IRS  appendix  A  for  addresses.) 

NOTFICATION  PROCEDURE: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RECORD  ACCESS  PROCEDURES: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  records. 

CONTESTING  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

This  system  of  records  contains 
investigatory  material  compiled  for  law 
enforcement  purposes  whose  sources 
need  not  be  reported. 


Federal  Register /Vol.  63.  No.  242 /Thursday,  December  17.  1998 /Notices 


69861 


iXCMPnONS  CliUMB)  FOir  THE  SVSTBl: 

This  system  has  been  designated  as 
ixempt  firom  certain  provisions  of  the 
*rivacy  Act. 

"REASURY/IRS  26.014 

(VSTEMNAME: 

Record  21,  Record  of  Seizure  and  Sale 
)f  Real  Property,— Treasury/IRS. 

ivirai  location: 

District  Offices  (See  IRS  appendix  A 
or  addresses.) 

MTEQONES  OF  MDMOUALS  COVERED  BY  THE 


Individuals  against  whom  tax 
issessments  have  been  made  and  whose 
«al  property  was  seized  and  sold  to 
latisfy  their  tax  Uability.  Also  name  and 
iddress  of  piuchaser. 

MTEQOMES  Of  RECOraW  M  THE  system: 

Taxpayer  name,  address,  taxpayer 
dentification  niunber,  information 
ibout  basis  of  assessment,  including 
idass  of  tax,  period,  dollar  amoimts, 
iroperty  description. 

UITHOMTY  FOR  MMNTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  26  U.S.C.  7801  and 
^802. 

PURPoeE(s): 

This  system  provides  a  record  of  all 
lales  imder  26  U.S.C.6335  of  real 
iroperty  as  required  by  26  U.S.C.  6390. 
rhe  contents  of  this  system  of  records 
svidences  chain  of  title  to  real  property 
md  is  a  matter  of  public  record. 

lOUTME  USES  OF  RECORDS  MASITAMB)  M  THE 
lYSTBi,  iWUMNNQ  CATEQORCS  OF  USERS  AND 
rHE  PURPOSa  OF  SUCH  USES: 

Disclosure  of  retiuns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

POUOES  AND  PRACTICES  FOR  STORSIQ, 
KTRKYMO,  ACCESSSIQ,  RETAMMO,  AND 
DNPOSSHQ  OF  RECORDS  M  THE  system: 

■TORAQE: 

Paper  records  and  magnetic  media. 

wtrcvabuty: 

By  taxpayer  name,  taxpayer 
identification  number  (social  security 
aiunber  or  employer  identification 
aiunber)  and  seizure  number. 

lAFEOUARDS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Automated 
bformation  System  Seciuity  Handbook, 
BOA  2(10)00,  and  the  Manager's 
Security  Handbook,  KM  1(16)12. 

RETENTION  AND  OnPOSAU 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks, 
[RM  1(15)59.1  through  IRM  1(15)59.32. 


SYSTm  MANAOERfS)  AND  ADDRESS: 

Official  prescribing  poUcies  and 
practices — ^Assistant  Commissioner 
(Collection);  Officials  maintaining  the 
system — District  Directors.  (See  IRS 
appendix  A  for  addresses.) 

NOmCATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  %vith  instrucdons  appearing 
at  31  CFR  part  1,  subpart  C,  appendix 
B.  Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  ACCESS  procedures: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  or  individiuls  may 
appear  in  person  at  the  Office  of  the 
District  Director  for  each  District  whose 
records  are  to  be  searched.  (See  IRS 
appendix  A  for  addresses.) 

CONTESTMO  RECORD  procedures: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

This  system  of  records  evidences 
chain  of  title  to  real  property  and  is  a 
matter  of  public  record.  (See  "Categories 
of  records  in  the  system"  above). 

EXEMPTIONS  CtAMED  FOR  THE  SYSTEM: 

None. 

TREASURY/IRS  26.016 
SYSTEM  name: 

Retiuns  CompUance  Programs — 
Treasury/IRS. 

SYSTEM  location: 

District  Offices  and  Internal  Revenue 
Service  Centers.  (See  IRS  appendix  A 
for  addresses.) 

CATEOORIES  OF  MOMDUALS  COVERS)  BY  THE 
SYSTBfE 

Taxpayers  who  may  be  delinquent  in 
filing  or  paying  Federal  taxes. 

CATEGORIES  OF  RECORDS  M  THE  system: 

Records  consist  of  name,  address, 
taxpayer  identification  niunber  (if 
known)  and  information  concerning  the 
potential  tax  Uability.  Returns 
Compliance  Programs  involve  any  type 
of  Federal  tax  administered  by  the 
Collection  Division  and  are  conducted 
in  accordance  with  Section  7601  of  the 
Internal  Revenue  Code.  RCP  programs 
can  be  initiated  by  the  National  Office, 
Regional  Offices,  or  by  individual 
districts. 


authority  FOR  MASIT0IANCS  OF  THE  SYSTm: 

S  U.S.C.  301;  26  U.S.C.  7801  and 
7802. 

PURPOSE^): 

This  program  identifies  individuals 
who  may  be  delinquent  in  filing  or 
paying  Federal  tax 

THE  PURPOSa  OF  SUCH  I 


Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

POLICIES  AND  PRACnCtS  FOR  STORSMI, 
RtnUEVSIO,  ACCESMMk,  RETANMQ,  AND 
INSPOSSn  OF  RECORDS  N  THE  SVSIKM: 

STORAOS: 

Paper  records  and  magnetic  media. 

RtTRKVAMLfTY: 

By  taxpayer  name,  taxpayer 
identification  niunber  (sodJal  security 
number  or  employer  identification 
number). 

SAFEOUARDS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Automated 
Information  System  Security  Handbook, 
IRM  2(10)00,  and  the  Manager's 
Security  Handbook,  IRM  1(16)12. 

RETENTION  AND  OWPOSAU 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks, 
IRM  1(15)59.1  throi^  IRM  1(15)59.32. 

SYSTEM  MANAOBI(S)  AND  ADDRESS: 

Official  prescribing  poUcies  and 
practices-Assistant  Commissioner 
(Collection),  Officials  maintaining  the 
system-District  Directors  and  Internal 
Revenue  Service  Center  Directors.  (See 
IRS  appendix  A  for  addresses.) 

NOmCATION  PROCEDURE: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RECORD  ACCESS  PROCEDURES: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  records. 

CONTESTMO  RECORD  procedures: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

record  SOURCE  cateooribs: 

This  system  of  records  contains 
investigatory  material  compiled  for  law 
enforcement  purposes  whose  sources 
need  not  be  reported. 
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EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

This  system  has  been  designated  as 
exempt  firom  certain  provisions  of  the 
Privacy  Act. 

TREASURY/IRS  26.019 

SYSTEM  NAME: 

Taxpayer  DeUnquent  Account  (TDA) 
Files,  including  subsystems:  (a) 
Adjustments  and  Payment  Tracers  Files, 
(b)  Collateral  Files,  (c)  Seized  Property 
Records,  (d)  Tax  Collection  Waiver, 
Forms  900,  Files,  and  (e)  Accounts  oh 
Child  Support  Obligations,  (0  Dyed 
Diesel  hiel  Program  records,  and  (g) 
Integrated  Collection  System  (ICS) 
records — ^Treasury/IRS. 

SVSTBI  LOCATION: 

District  Offices  and  Internal  Revenue 
Service  Centers.  (See  IRS  appendix  A 
for  addresses.) 

CATEQORCS  OF  MOMDUALS  COVERED  BY  THE 
SYSTEM: 

Taxpayers  on  whom  Federal  tax 
assessments  have  been  made,  and 
persons  who  owe  child  support 
obligations. 

CATEQORCS  OF  RECORDS  M  THE  SYSTBM: 

Taxpayer  name,  address,  taxpayer 
identification  number,  information 
about  basis  of  assessment,  including 
class  of  tax,  period,  dollar  amounts, 
chronological  investigative  history, 
canceled  checks,  amended  retiuns, 
claims,  collateral  submitted  to  stay 
collection,  copies  of  notices  of  Federal 
tax  liens,  revenue  officer  reports, 
waivers  to  extend  statutory  period  for 
collection,  etc.,  and  similar  information 
about  persons  who  owe  child  support 
obligations.  This  system  includes 
Installment  Agreement  Files;  Delinquent 
Account  Inventory  Profile  (DAIP); 
Currently  Not  Collectible  Register; 
Currently  Not  Collectible  Register  (over 
$25,000);  Advance  Dated  Remittance 
Check  Files;  Currently  Not  Collectible 
Accounts  Files;  File  of  taxpayer  names 
entered  in  the  Treasiuy  Enforcement 
Communications  System  and  a  code 
identifying  taxpayers  that  threatened  or 
assaulted  IRS  employees. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  26  U.S.C.  7801  and 
7802. 

PURPOSE(S): 

The  Taxpayer  DeUnquent  Accoimt 
(TDA)  records  provide  a  comprehensive 
inventory  control  of  delinquent 
accoimts.  This  system  includes  records 
for  Adjustments  and  Payment  Tracers 
files,  collateral  files,  seized  property 
records.  Tax  Collection  Waiver  Form 
900  files.  Accounts  on  Child  Support 


Obligations,  Dyed  Diesel  Fuel  Program, 
and  Integrated  Collection  System  (ICS). 

ROUTINE  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCLUOVM  CATEQORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

POUaES  AND  PRACTICES  FOR  STORINQ, 
RETRIEVMQ,  ACCESSMQ,  RETAMMQ,  AND 
OISPOSMQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  records  and  magnetic  media. 

retrievability: 

By  taxpayer  name,  or  name  of  person 
who  owes  child  support  obligations, 
and  taxpayer  identification  number 
(social  security  number  or  employer 
identification  number). 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Automated 
Information  System  Security  Handbook, 
IRM  2(10)00,  and  the  Manager's 
Security  Handbook,  IRM  1(16)12. 

RETBITION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks, 
IRM  1(15)59.1  through  IRM  1(15)59.32. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Official  prescribing  policies  and 
practices — ^Assistant  Commissioner 
(Collection).  Officials  maintaining  the 
system — ^Assistant  Regional 
Commissioners  (Collection),  District 
Directors,  Internal  Revenue  Service 
Center  Directors.  (See  IRS  appendix  A 
for  addresses.) 

NOmCATION  PROCEDURE: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RECORD  ACCESS  PROCEDURES: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  records. 

CONTESTINQ  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

This  system  of  records  contains 
investigatory  material  compiled  for  law 
enforcement  purposes  whose  sources 
need  not  be  reported. 

EXEMPTIONS  CLAMB)  FOR  THE  SYSTEM: 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 


TREASURY/IRS  26.020 


SYSTEM  NAME: 


Taxpayer  Delinquency  Investigation 
(TDI)  Files— Treasury/IRS. 

SYSTEM  LOCATION: 

District  Offices  and  Internal  Revenue 
Service  Centers.  (See  IRS  appendix  A 
for  addresses.) 

CATEGORIES  OF  INDIVDUALS  COVERED  BY  THE 
SYSTBt: 

Taxpayers  beUeved  to  be  delinquent 
in  filing  Federal  tax  returns. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Taxpayer  name,  address,  taxpayer 
identification  number,  information  from 
previously  filed  returns,  information 
about  the  potential  delinquent  retum(s). 
including  class  of  tax,  chronological 
investigative  history;  Delinquency 
Investigation  Inventory  Profile  (DIIP) 
and  a  code  identifying  taxpayers  that 
threatened  or  assaulted  IRS  employees. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  26  U.S.C.  7801  and 
7802. 

PURPOSE(S): 

The  purpose  of  this  system  is  to 
establish  a  control  on  taxpayers  on 
whom  tax  assessments  have  been  made. 

ROUTINE  USES  OF  RECORDS  MAINTAMB)  m  THE 
SYSTEM,  MCLUDMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USQt: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

POLICIES  AND  PRACTICES  FOR  STORMQ, 
RETRIEVING,  ACCESSING,  RETAINMG,  AND 
DISPOSMG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  and  magnetic  media. 

RETRIEVABtUTY: 

By  taxpayer  name,  taxpayer 
identification  number  (social  security 
number  or  employer  identification 
number). 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Automated 
Information  System  Security  Handbook, 
IRM  2(10)00,  and  the  Manager's 
Security  Handbook,  IRM  1(16)12. 

RETBITION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks, 
IRM  1(15)59.1  through  IRM  1(15)59.32. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Official  prescribing  policies  and 
practices — Assistant  Commissioner 
(Collection).  Officials  maintaining  the 


Federal  Register/Vol.  63.  No.  242 / Thursday.  December  17.  1998/Notice8 


69863 


system — ^District  Directors  and  Service 
Center  Directors.  (See  IRS  Appendix  A 
for  addresses.) 

NOmCATION  PROCBMJRE: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RCCORO  ACCESS  PnOCBMNtES: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  records. 

CONTESTMQ  RECOItO  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEOORIES: 

This  system  of  records  contains 
investigatory  material  compiled  for  law 
enforcement  purposes  whose  sources 
need  not  be  reported. 

EXBffTIONS  CUUMED  FOR  THE  SYSTEM: 

This  system  has  been  designated  as 
ncempt  from  certain  provisions  of  the 
Privacy  Act. 

TREASURY/IRS  2«.021 

SVSimiNAME: 

Transferee  Files — ^Treasiuy/IRS. 

SYSTEM  location: 

District  Offices  and  Internal  Revenue 
Service  Centers.  (See  IRS  Appendix  A 
for  addresses.) 

CATEQORKS  OF  MOWBUALS  COVERED  BY  THE 
SVSTBI: 

Includes  taxpayers  on  whom  tax 
assessments  have  been  made  but  who 
have  allegedly  transferred  their  assets  in 
order  to  place  them  beyond  the  reach  of 
the  government. 

CATEOORCS  OF  RECORDS  M  THE  system: 

Taxpayer  name,  address,  taxpayer 
identification  number,  information 
about  basis  of  assessment,  including 
dass  of  tax.  period,  dollar  amoimts. 
Also,  the  name,  address,  taxpayer 
identification  number  and  related 
information  about  transferee. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTai: 

5  U.S.C.  301;  26  U.S.C.  7801  and 
7802. 

PURPOSE(S): 

To  estabUsh  controls  on  records 
relating  to  taxpayers  beUeved  to  be 
delinquent  in  filing  Federal  Tax  returns. 

ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCUJ0M8  CATEQORES  OF  USERS  AND 
SHE  PURFOSeS  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 


■m  ir—  aim  — A/«Tir««  tnm  miTnin 
RETRCVMQ,  A0CE8SMQ,  RETAMMO,  AND 
DWPOSWO  OF  RECORDS  W  THE  SYSTEM: 

STORAGE: 

Paper  records  and  magnetic  media. 

KTRCVABNJTY: 

By  taxpayer  name,  taxpayer 
identification  number  (social  seciuity 
nimiber  or  employer  identification 
number). 

SAFEOUARDS^- 

Access  controls  will  not  be  less  than 
those  provided  by  the  Automated 
Information  System  Security  Handbook, 
IRM  2(10)00,  and  the  Manager's 
Security  Handbook,  IRM  1(16)12. 

RETBinON  AND  DOFOSAL: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks, 
IRM  1(15)59.1  through  KM  1(15)59.32. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Official  prescribing  policies  and 
practices — ^Assistant  Commissioner 
(Collection).  Officials  maintaining  the 
system — ^District  Directors,  Internal 
Revenue  Service  Center  Directors,  the 
Director  of  the  Detroit  Computing 
Center.  (See  IRS  appendix  A  for 
addresses.) 

NOmCATION  PROCEDURE: 

This  system  of  records  may  not  be 
accessed  for  piuposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RECORD  ACCESS  PROCEDURES: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  records. 

CONTESTMG  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEQORCS: 

This  system  of  records  contains 
investigatory  material  compiled  for  law 
enforcement  purposes  whose  sources 
need  not  be  reported. 

EXEMPTIONS  CtAMB)  FOR  THE  system: 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 

TREASURY/IRS  26.022 

SYSTEM  NAME: 

Delinquency  Prevention  Programs — 
Treasiuy/IRS. 

system  location: 

District  Offices,  Internal  Revenue 
Service  Centers.  (See  IRS  appendix  A 
for  addresses.) 


CATEOORKS  OF  RCNVBUALS  COVERB)  SY  THE 
SY8TBC 

Taxpayers  having  a  history  of  Federal 
tax  delinquency. 

CATEOORKS  OF  RECORDS  W  THE  SYSTBfE 

Taxpayer  name,  taxpayer 
identification  number,  address,  filing 
requirements,  chronological 
investigative  history. 

AUTHORITY  FOR  MAMTBiANCE  OF  THE  SYSTBI: 

5  U.S.C.  301;  26  U.S.C.  7801  and 
7802. 

ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCLUDMO  CATEOORKS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  retiuns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

POUOES  AND  PRACTICES  FOR  STORMQ, 
RETRCVMQ,  AOCESSSM,  RETAMMO,  AW 
I  OF  RECORDS  M  THE  SVSTByK 


storage: 
Paper  records  and  magnetic  media. 

RETRKVASaiTY: 

By  taxpayer  name. 

SAFEOUARDS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Automated 
Information  System  Seouity  Handbook. 
IRM  2(10)00.  and  the  Manager's 
Security  Handbook.  IRM  1(16)12. 


Records  are  maintained  in  accordance 
%vith  Records  Disposition  Handbooks. 
IRM  1(15)59.1  through  IRM  1(15)59.32. 

SYSTEM  MANAQBIW  AND  ADDRESS: 

Official  prescribing  policies  and 
practices- Assistant  Commissioner 
(Collection).  Officials  maintaining  the 
system-District  Directors,  Internal 
Revenue  Service  Center  Directors,  the 
Detroit  Computing  Center  Director.  (See 
IRS  Appendix  A  for  addresses.) 

NOmCATION  PROCBMIRE: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RECORD  ACCESS  PROCEDURES: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  records. 

CONTESTMQ  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEOORKS: 

This  system  of  records  contains 
investigatory  material  compiled  for  law 
enforcement  purposes  whose  sources 
need  not  be  reported. 
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EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 

TREASURY/IRS  3a003  ^ 

SYSTEM  NAME: 

Requests  for  Printed  Tax  Materials 
Including  Lists — ^Treasury /IRS. 

SYSTEM  location: 

National  Office,  1111  Constitution 
Avenue,  NW,  Washington,  DC  20224. 

CATKOMES  OF  MMVDUALS  COVERED  BY  THE 
SYSTBC 

Files  include  those  individuals  that 
request  various  IRS  printed  materials 
such  as  publication  1045,  reproduction 
proofs,  etc. 

CATEQORKS  OF  RECORDS  M  THE  SYSTEM: 

Name  and  address  of  individual  or 
company  wanting  to  receive  District 
Director's  newsletters,  and/or  ordering 
tax  forms  materials  on  certain 
distribution  programs,  (i.e.  tax 
Practitioner  Pro-am;  Bank,  Post  Office 
and  Library  Program;  Reproducible 
Forms  Prognun.  etc.).  A  cross  reference 
index  may  be  developed  to  identify  and 
control  requests. 

AUTHORITY  FOR  MAMTBIANCE  OF  THE  SYSTBI: 
5  U.S.C.  301. 

nOUTWE  USES  OF  RECORDS  MAMTAMEO  M  THE 
SYSTBI  MCUJOiiQ  CATEQORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Records  may  be  used  to:  (1)  Disclose 
information  to  mailing  or  distribution 
services  contractors  for  the  purpose  of 
executing  nuulouts,  order  fulfillment,  or 
subscription  fulfillment;  (2)  disclose 
infcHination  to  mailing  or  distribution 
services  contractors  for  the  purpose  of 
maintaining  mailing  lists. 

DOCLOSURE  TO  CONSUMER  REPORTSIQ 
AQENCCS: 

Disclosures  pursuant  to  5  U.S.C 
552a(b)(12).  Disclosure  of  debt 
information  concerning  a  claim  against 
an  individual  may  be  made  from  this 
system  to  consiuner  reporting  agencies 
as  defined  in  the  Fair  Credit  Reporting 
Act  (15  U.S.C.  1681a)  or  the  Federal 
Claims  Collection  Act  of  1966  (31  U.S.C. 
3701(a)(e)). 

POUOES  AND  PRACTICES  FOR  STORMQ, 
RETRKVMQ,  ACCESSMQ,  RETASWQ,  AND 
OMPOSMQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Magnetic  media,  paper  records  or 
mailing  plates. 

RETRCVABUTY: 

Alphabetically  or  numerically,  by  zip 
code. 


SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  for  by  the  Automated 
Information  System  Security  Handbook, 
IRM  2(10)00,  and  the  Manager's 
Security  Handbook,  IRM  1(16)12. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Control  Schedule  301 — 
General  Record  Schedule  13,  Printing, 
Binding,  Duplication,  and  Distribution 
Records,  IRM  1(15)59.31. 

SYSTEM  MANA0ER(S)  AND  ADDRESS: 

Chief,  Publishing  Services  Branch, 
Internal  Revenue  Service,  1111 
Constitution  Avenue.  NW,  Washington, 
DC  20224. 

NOTnCATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix 
B.  Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  Below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  Chief,  Publishing 
Services  Branch,  Internal  Revenue 
Service,  1111  Constitution  Avenue,  NW, 
Washington.  DC  20224. 

CONTESTMO  RECORD  PROCatURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEOORKS: 

The  information  is  supplied  by  the 
individual  and/or  company  making  the 
request.  The  Service  adds  data 
pertaining  to  the  fulfillment  of  the 
request. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None 
TREASURY/IRS  30.004 
SYSTEM  NAME: 

Security  Violations-Treasury/IRS. 

SYSTEM  LOCATION: 

National  Office,  Regional  Offices, 
District  Offices  and  Internal  Revenue 
Service  Centers.  (See  IRS  appendix  A 
for  addresses.) 

CATEGORIES  OF  MOIVKHIALS  COVERED  BY  THE 
SYSTEM: 

Violators  of  IRS  Security  Regulations. 


CATEGORieS  OF  RECORDS  M  THE  system: 

Name  of  violator,  circumstances  of 
violation  (date,  time,  actions  of  violator, 
etc),  supervisory  action  taken. 

AUTHORITY  FOR  MABITENANCE  OF  THE  SYSTaH: 

5  U.S.C  301. 

ROUTME  USES  OF  mCORDS  MAMTARCO  M  THE 
SYSTEM,  MCLUDBM  CATEQORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Records  may  be  used  to:  (1)  The 
Department  of  Justice  for  the  purpose  of 
litigating  an  action  or  seeking  legal 
advice.  Disclosure  may  be  made  during 
judicial  processes.  (2)  Provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains. 

POLICIES  AND  PRACTICES  FOR  STORSIG, 
RETRCVMG,  ACCESSMQ.  RETAMBIQ,  AND 
DBPOSMQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

File  folder  (notices  of  violation),  3  x 
5  inch  card  file,  and  electronic  storage. 

RETRCVABUTY: 

3x5  inch  card  file — by  name. 

SAFBMJAROS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Automated 
Information  System  Security  Handbook, 
IRM  2(10)00,  and  the  Manager's 
Seciuity  Handbook.  IRM  1(16)12. 
Access  to  lateral  file  cabinets  by  security 
officer  and  staff  only. 

RETBfTION  AND  DSPOSAU 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks. 
ERM  1(15)59.1  through  IRM  1(15)59.32. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Chief,  Property,  Seciuity,  and  Records 
Unit,  National  Office,  Regional  Office, 
District  Offices,  Internal  Revenue 
Service  Center.  (See  IRS  appendix  A  for 
addresses.) 

NOTmCATION  procedure: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix 
B.  Inquiries  should  be  addressed  as  in 
"Record  access  procedure"  below. 

record  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records  or  seeking  to  contest  its  content, 
may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1. 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  system  manager  in 
the  office  where  the  records  are  located. 
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( tONTESTMQ  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
iibove. 

I  leCORD  SOURCE  CATEGORIES: 

Contract  Guard  Force  and  Security 
nspections. 

■XEMPnONS  CLAMH)  FOR  THE  SYSTEM: 

None. 
FREASURY/IRS  34.003 
SYSTEM  name: 

Assignment  and  Accountability  of 
'ersonal  Property  Files — ^Treasury/IRS. 

lYSTEM  location: 

National  Office,  Regional  Offices, 
district  Offices,  Internal  Revenue 
Service  Centers',  Detroit  Computing 
[>nter.  and  the  Martinsburg  Computing 
Center.  (See  IRS  appendix  A  for 
iddresses.) 

BATBXMUES  of  MOIVDUALS  COVERED  BY  THE 
lYSTBi: 

All  individuals  receiving  Government 
property  for  temporary  use  and  repair. 

BATBXMES  OF  RECORDS  M  THE  SYSTEM: 

Descriptions  of  property,  receipts, 
reasons  for  removal,  and  property 
[wsses. 

MITHORTTY  FOR  MAMTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301. 

nOUTME  USES  OF  RECORDS  MAMTAMED  IN  THE 
SYSTEM,  INCLUDttM}  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Records  and  information  contained  in 
these  records  may  be  used  to:  (1) 
Disclose  information  to  the  Department 
of  Justice  for  the  purpose  of  litigating  an 
action  or  seeking  legal  advice. 
Disclosure  may  be  made  during  judicial 
processes;  (2)  disclose  pertinent 
information  to  appropriate  Federal, 
state,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (3)  disclose  relevant,  non- 
privileged  information  to  a  court, 
magistrate,  or  administrative  tribunal 
including  the  presentation  of  evidence, 
disclosiues  to  opposing  counsel  or 
witnesses  in  the  course  of  dvil 
discovery,  Utigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings;  (4)  provide  information  to 
a  congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(5)  provide  information  to  third  parties 


during  the  course  of  an  investigation  to 
the  extent  necessary  to  obtain 
information  pertinent  to  the 
investigation. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAMMG,  AND 
DBPOSMQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Information  is  stored  on  various  forms 
and  ledgers  maintained  in  locked  filing 
cabinets. 

RETRIEVABIUTY: 

Indexed  alphabetically  by  name. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  for  by  the  Automated 
Information  System  Security  Handbook, 
IRM  2(10)00,  and  the  Manager's 
Security  Handbook,  KM  1(16)12. 

RETENTION  AND  DMPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Control  Schedule  301— 
General  Records  Schedule  18,  Security 
and  Protective  Services  Records.  IRM 
1(15)59.31. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Space  and  Property  Branch  and 
Chief,  National  Office  Facilities 
Management  Branch,  National  Office; 
Regional  Commissioners,  District 
Directors,  Internal  Revenue  Service 
Center  Directors,  and  Computing  Center 
Directors.  (See  iRS  Appendix  A  for 
addresses.) 

NOTFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix 
B.  Inquiries  should  be  addressed  as  in 
"Record  access  procedmes"  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  system  manager  in 
the  office  where  the  records  are  located. 

CONTESTING  RECORD  procedures: 

See  "Record  access  procediues" 
above.  i 

record  SOURCE  CATBIORIES: 

Individuals  who  receive  property  or 
request  property  passes. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTBI: 

None. 


TREASURY/IRS  34.005 
SYSTEM  NAME: 

Parking  Space  Application  and 
Assignment — Treasury/IRS. 

SYSTEM  LOCATION: 

National  Office,  Regional  Offices, 
District  Offices,  Internal  Revenue 
Service  Centers,  Detroit  Computing 
Center,  and  Martinsburg  Computing 
Center.  (See  IRS  appendix  A  for  . 
addresses.) 

CATEGORIES  OF  MDMDUALS  COVERED  BY  THE 

system: 

Internal  Revenue  Service  employees 
who  apply  for  assignment  of  carpool  or 
reserved  parking  spaces. 

CATEOORES  OF  RECORDS  M  THE  SYSTEM: 

Contains  the  name,  position  title, 
organization,  vehicle  identification, 
arrival  and  departure  time,  and  service 
computation  date  of  individual  or 
principal  carpool  appUcant.  Contains 
name,  place  of  employment,  duty 
telephone,  vehicle  license  number  and 
service  computation  date  of  applicants, 
individuals  or  carpool  members,  for 
parking  spaces. 

AUTHORfTY  FOR  MAMTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301. 

ROUTME  USa  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCUIDMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Records  may  be  used  to: 
(1)  Disclose  information  to  the 
Department  of  Justice  for  the  purpose  of 
litigating  an  action  or  seeking  legal 
advice.  Disclosure  may  be  made  during 
judicial  processes;  (2)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains. 

policies  and  practices  for  stormo, 
retrievmg,  accessmg,  retammg,  and 
dbposmg  of  records  m  the  system: 

storage: 

Maintained  on  an  8V2  x  10  inch  or 
other  local  form. 

retrievamljty: 

Indexed  by  name  of  individual  m 
principal  carpool  applicant. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Automated 
Information  System  Seouity  Handbook, 
IRM  2(10)00,  and  the  Manager's 
Security  Handbook,  IRM  1(16)12. 

RETBfllON  AND  DMPOSAU 

Records  are  maintained  in  accordance 
with  Records  Control  Schedule  301— 
General  Records  Schedule  11.  Space 
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and  Maintenance  Records,  IRM 
1(15)59.31. 

SYSTEM  MANAQEfl(S)  AND  ADDRESS: 

Chief,  National  Office  Protective 
Programs  Staff,  National  Office; 
Regional  Commissioners,  District 
Directors,  Internal  Revenue  Service 
Center  Directors,  and  Computing  Center 
Directors.  (See  IRS  appendix  A  for 
addresses.) 

NomcATiON  procedure: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix 
B.  Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  system  manager  in 
the  ofiice  where  the  records  are  located. 

CONTESTMG  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

Individuals  applying  for  parking 
spaces. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
TREASURY/IRS  34.007 
SYSTEM  NAME: 

Record  of  Goverimient  Books  of 
Transportation  Requests — ^Treasury/IRS. 

SYSTEM  LOCATION: 

National  Office,  Regional  Offices, 
District  Offices,  Internal  Revenue 
Service  Centers,  Detroit  Computing 
Center,  and  Martinsburg  Computing 
Center.  (See  IRS  appendix  A  for 
addresses.) 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTBI: 

IRS  employees  issued  Transportation 
Requests. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Form  496,  alphabetical  card  record  by 
name  or  the  serial  numbers  of 
Transportation  Requests  issued  to  the 
employee:  and  Form  4678,  numerical 
fist  by  serial  number  Usting  the  name  of 
the  employee  to  whom  issued. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SVSTBM: 
5  U.S.C.  301. 


ROUTME  USES  OF  RECORDS  MAMTAMED  IN  THE 
SYSTEM  MCLUDMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Records  and  information  fitim  these 
records  may  be  used  to:  (1)  EKsclose 
information  to  the  Department  of  Justice 
for  the  purpose  of  litigating  an  action  or 
seeking  legal  advice.  Disclosure  may  be 
made  during  judicial  processes;  (2) 
disclose  information  to  a  congressional 
office  in  response  to  an  inquiry  made  at 
the  request  of  the  individual  to  whom 
the  record  pertains;  (3)  disclose 
information  to  another  Federal  agency 
to  effect  inter-agency  salary  offset;  to 
furnish  a  consumer  reporting  agency 
information  to  obtain  commercial  credit 
reports;  to  furnish  a  debt  collection 
agency  information  for  debt  collection 
services;  to  furnish  a  consumer 
reporting  agency  with  delinquency  and 
default  data  available  to  private  sector 
credit  grantors. 

DSCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosures  pursuant  to  5  U.S.C. 
.552a(b)(12).  Disclosures  of  debt 
information  concerning  a  claim  against 
an  individual  may  be  made  bom  this 
system  to  consumer  reporting  agencies 
as  defined  in  the  Fair  Credit  Reporting 
Act  (15  U.S.C.  1681a(0)  or  the  Federal 
Claims  Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3)). 

POLiaES  AND  PRACTICES  FOR  STORING, 
RETRIEVMG,  ACCESSMG.  RETAINING,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 


STORAGE: 

Paper  documents. 

RETRIEVABHJTY: 

By  name  or  serial  number. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  for  by  the  Automated 
Information  System  Security  Handbook, 
IRM  2(10)00. 

RETENTION  AND  DSPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Control  Schedule  301— 
General  Records  Schedule  9,  Travel  and 
Transportation  Records,  IRM  1(15)59.31. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Administrative  Officers,  National 
Office;  Regional  Commissioners,  District 
Directors,  Internal  Revenue  Service 
Center  Directors,  and  Computing  Center 
Directors.  (See  IRS  appendix  A  for 
addresses.) 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 


at  31  CFR  part  1,  subpart  C,  appendix 
B.  Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  ^is  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  system  manager  in 
the  office  where  the  records  are  located. 

CONTESTING  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

Government  Books  of  Transportation 
Requests  and  employees  to  whom  books 
were  issued. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
TREASURY/IRS  34.009 
SYSTEM  NAME: 

Safety  Program  Files — Treasury/IRS. 

SYSTEM  LOCATION: 

National  Office,  Regional  Offices, 
District  Offices,  Internal  Revenue 
Service  Centers,  Detroit  Computing 
Center,  and  the  Martinsburg  Computing 
Center.  (See  IRS  appendix  A  for 
addresses.) 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

IRS  employees  and  others  involved  in 
an  IRS  motor  vehicle  accident,  an 
accident  or  injury  on  IRS  property,  or  a 
tort  or  personal  property  claim  against 
the  Service.  All  individuals  issued  an 
IRS  driver's  license  are  covered  by  this 
system. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individual  driving  records  and 
liceNse  applications,  motor  vehicle 
accident  reports,  lost  time  and  no-lost 
time  personal  injury  reports,  tort  and 
personal  property  claims  case  files, 
informal  and  formal  investigative  report 
files. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTBI: 

5  U.S.C.  301;  Executive  Order  12196. 

ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCLUDMG  CATEGORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records 
other  than  returns  and  return 
information  may  be  used  to:  (1)  Disclose 
information  to  the  Department  of  Justice 
for  the  purpose  of  Utigating  an  action  or 
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seeking  legal  advice.  Disclosure  may  be 
made  during  judicial  processes;  (2) 
provide  information  to  the  Department 
of  Labor  in  connection  with 
investigations  of  accidents  occurring  in 
the  work  place;  (3)  provide  information 
to  other  federal  agencies  for  the  purpose 
of  effecting  interagency  salary  offset  or 
interagency  administrative  offset;  (4) 
provide  information  to  consiuner 
reporting  agencies  in  accordance  with 
31  U.S.C.  3711(f);  (5)  provide 
information  to  a  debt  collection  agency 
for  debt  collection  services;  (6)  disclose 
pertinent  information  to  appropriate 
Federal,  state,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  when 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (7)  provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(8)  provide  information  to  Officials  of 
labor  organizations  recognized  under  5 
U.S.C.  Chapter  71  when  relevant  and 
necessary  to  their  duties  of  exclusive 
representation;  (9)  provide  information 
to  third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

OnCLOSURE  TO  CONSUMER  REPORTING 
AQENOES: 

Disclosures  pursuant  to  5  U.S.C. 
552a(b){12).  Disclosures  of  debt 
information  concerning  a  claim  against 
an  individual  may  be  made  from  this 
system  to  consumer  reporting  agencies 
as  defined  in  the  Fair  Credit  Reporting 
Act  (15  U.S.C.  1681(f))  or  the  Federal 
Claims  Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3)). 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETREVMQ,  ACCESSMG,  RETAmmO,  AND 
DBPOSMG  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  dociunents. 

retrievabiuty: 
Indexed  alphabetically  by  name. 

safeguards: 

Access  controls  will  not  be  less  than 
those  required  by  the  Automated 
Information  System  Security  Handbook, 
IRM  2(10)00,  and  the  Manager's 
Security  Handbook,  IRM  1(16)12. 
Generally,  access  is  restricted  to  official 
use  by  IRS  employees. 

retention  and  disposal: 

Records  are  maintained  in  accordance 
with  Records  Control  Schedule  301 — 


General  Records  Schedule  1, 10,  and  18; 
Records  Control  Schedule  114  for 
Facilities  Management  Division — 
National  Office.  IRM  1(15)59.1(14);  and 
Records  Control  Schedule  212  for 
Regional  Commissioner,  Assistant 
Regional  Commissioner  (Resource 
Management)  and  District  Director,  IRM 
1(15)59.2(12). 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Safety  Management  Officer,  Office  of 
Research,  Planning  and  Development, 
Director,  Facilities  and  Information 
Management  Systems,  National  Office; 
Director,  Human  Resources, 
Headquarters,  appropriate  Regional  or 
District  Office;  Computing  Center 
Directors;  and  the  Austin  Service  Center 
Director.  (See  IRS  appendix  A  for 
addresses.) 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix 
B.  Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records  or  seeking  to  contest  its  content, 
may  inquire  in  accordance  with 
instructions  appearing  in  31  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  system  manager  in 
the  office  where  the  records  are  located. 

CONTESTING  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

Information  originates  from  IRS 
employees,  private  individuals  and 
private  parties. 

EXEMPTIONS  CLAHUCO  FOR  THE  SYSTEM: 

None. 
TREASURY/IRS  34.012 
SYSTEM  name: 

Emergency  Preparedness  Cadre 
Assignments  and  Alerting  Rosters 
Files— Treasury/IRS. 

SYSTEM  location: 

National  Office,  Regional  Offices, 
District  Offices,  and  Internal  Revenue 
Service  Centers.  (See  IRS  appendix  A 
for  addresses.) 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
system: 

Key  IRS  and  Treasury  personnel. 


CATEGORIES  OF  RECORDS  M  THE  SYSTEM*. 

Cadre  assignments — personal 
information  on  employees;  i.e.,  name, 
address,  phone  number,  family  data, 
security  clearance,  relocation 
assignment,  etc.  Alerting  rosters — 
current  listing  of  individuals  by  name 
and  title  stating  their  work  and  home 
address  and  phone  numbers. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301. 

PURPOSE(S): 

The  records  are  collected  and 
maintained  to  identify  emergency 
preparedness  team  members  and  their 
responsibilities;  and  to  provide  a  means 
of  contacting  cadre  members  in  the 
event  of  a  national  emergency. 

ROUTME  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM,  ilCLUDING  CATEGORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Records  and  information  from  these 
records  may  be  used  to:  (1)  Disclose 
information  to  the  Department  of  Justice 
for  the  purpose  of  litigating  an  action  or 
seeking  legal  advice.  Disclosure  may  be 
made  during  judicial  processes;  (2) 
provide  information  to  a  congressional 
office  in  response  to  an  inquiry  made  at 
the  request  of  the  individual  to  whom 
the  record  pertains. 

POLICIES  AND  PRACTICES  FOR  STORMG, 
RETRCVMG,  ACCESSMG,  RETAMMG,  AND 
OISPOSMQ  OF  RECORDS  M  THE  SYSTEM: 

storage: 

Individual  forms,  correspondence 
kept  in  file  folders,  and  electronic 
storage. 

RETRCVABHJTY: 

Cadre  assignments  are  filed  by 
relocation  site  and  alerting  rosters  by 
title  of  Ust. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Automated 
Information  System  Seciuity  Handbook, 
IRM  2(10)00,  and  the  Manager's 
Security  Handbook.  IRM  1(16)12. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Control  Schedule  301 — 
General  Records  Schedule  18.  Security 
and  Protective  Services  Records,  IRM 
1(15)59.31. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Physical  Security  Section, 
Facilities  Standards  Branch,  Facilities 
and  Information  Management  Support 
Division,  National  Office.  Regional 
Office,  District  Office.  Internal  Revenue 
Service  Center  Security  Officers.  (See 
IRS  appendix  A  for  addresses.) 
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NomcA-noN  procedure: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix 
B.  Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  system  manager  in 
the  office  where  the  records  are  located. 

CONTESTMQ  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

Provided  by  individuals  themselves. 

EXEMPTIONS  CLAUEO  FOR  THE  SYSTEM: 

None. 
TREASURY/IRS  34.013 
SYSTEM  NAME: 

Identification  Media  Files  System  for 
Employees  and  Others  Issued  IRS  ID — 
Treasury/IRS. 

SYSTEM  LOCATION: 

National  Office.  Regional  Offices, 
District  Offices,  Internal  Revenue 
Service  Centers,  Detroit  Computing 
Center,  and  Martinsburg  Computing 
Center.  (See  IRS  appendix  A  for 
addresses.) 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTBM: 

IRS  employees  having  one  or  more 
items  of  identification  and  federal  and 
non-federal  personnel  working  in  or 
visiting  IRS  faciUties. 

CATEGORIES  OF  RKORDS  IN  THE  SYSTEM: 

Records  contain  individual's  name, 
home  address,  and  other  personal 
information  and  reports  on  loss,  theft,  or 
destruction  of  pocket  commissions, 
enforcement  badges  and  other  forms  of 
identification. 

AUTHORITY  FOR  MANTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301. 

PURPOSE(S): 

The  records  are  collected  and 
maintained  to  provide  required 
information  on  the  issuance  of 
identification  media  by  the  IRS. 

ROUTME  USES  OF  RECORDS  MAMTAMEO  M  THE 
SYSTEM,  MCLUOMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Records  aiul  information  from  these 
records  may  be  used  to:  (1)  Disclose 


information  to  the  Department  of  Justice 
for  the  purpose  of  litigating  an  action  or 
seeking  legal  advice.  Disclosure  may  be 
made  during  judicial  processes;  (2) 
provide  information  to  a  congressional 
office  in  response  to  an  inquiry  made  at 
the  request  of  the  individual  to  whom 
the  record  pertains. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETREVMG,  ACCESSMG,  RETAINING,  AND 
DISPOSmG  OF  RECORDS  M  THE  SYSTEM: 

storage: 

Correspondence  file  folders,  3x7 
inch  card  files,  and  magnetic  media. 

retrievabiuty: 

Indexed  separately  by  name  and 
Identification  Media  serial  niunber. 

safeguards: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Automated 
Information  System  Security  Handbook, 
IRM  2(10)00,  and  the  Manager's 
Security  Handbook,  IRM  1(16)12. 
Access  to  the  records  is  restricted  to 
official  use  of  Internal  Revenue. 

RETENTION  AND  06P0SAL: 

Records  are  maintained  in  accordance 
with  Records  Control  Schedule  301 — 
General  Records  Schedule  11,  Space 
and  Maintenance  Records,  IRM 
1(15)59.31. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Physical  Security  Section, 
Facilities  Standards  Branch,  Facilities 
and  Information  Management  Support 
Division,  and  Chief,  Property,  Security 
and  Records  imit.  National  Office; 
Regional  Offices,  District  Offices. 
Internal  Revenue  Service  Center 
Security  Officers. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix 
B.  Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 
Individual's  name,  SSN,  address  and 
type  of  ID  media,  plus  the  approximate 
date  that  he/she  was  issued  and/or 
returned  the  particular  item  of 
identification,  would  have  to  be 
furnished  to  the  Service  office  that 
issued  the  item  for  the  Service  to  be  able 
to  ascertain  whether  or  not  the  system 
contains  a  record  about  the  individual. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  CFR  part  1, 


subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  system  manager  in 
the  offices  where  the  record  is  located. 

CONTESTING  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

Information  is  generated  by  specific 
persoimel  action  and  is  initially 
gathered  on  an  application  for 
employment.  The  information  is 
confirmed  by  the  newly  hired  employee. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
TREASURY/IRS  34.014 
SYSTEM  NAME: 

Motor  Vehicle  Registration  and  Entry 
Pass  Files— Treasury/IRS. 

SYSTEM  location: 

Internal  Revenue  Service  Centers. 
(See  IRS  appendix  A  for  addresses.) 

CATEGORIES  OF  MDIVHHIALS  COVERED  BY  THE 

SYsrai: 

Individuals  requiring  continued 
access  to  the  facility  and  parking  area 
violators. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTBI: 

Name  of  employee,  registered  owner 
of  vehicle,  branch,  telephone  niunber, 
description  of  car,  license  number, 
employee's  signature,  name  and 
expiration  date  of  insurance,  parking 
violations,  decal  number. 

AUTHORITY  FOR  MANTBIANCE  OF  THE  SYSTEM: 
5  U.S.C.  301. 

PURPOSE(S): 

The  records  are  collected  and 
maintained  to  provide  information  on 
the  issuance  of  parking  permits. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDINQ  CATEGORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Records  and  information  from  these 
records  may  be  used  to:  (1)  Disclose 
information  to  the  Department  of  Justice 
for  the  purpose  of  litigating  an  action  or 
seeking  legal  advice.  Disclosure  may  be 
made  diuing  judicial  processes;  (2) 
provide  information  to  a  congressional 
office  in  response  to  an  inquiry  made  at 
the  request  of  the  individual  to  whom 
the  record  pertains. 

POLICIES  AND  PRACTICES  FOR  STORMQ, 
RETRIEVMO,  ACCESSMG,  RETAMMQ,  AND 
DISPOSMG  OF  RECORDS  M  THE  SYSTBI: 

STORAGE: 

File  folders,  card  files. 

retrievabiuty: 
Indexed  by  name. 
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tAFEQUARDS: 

Access  controls  will  not  be  less  than 
hose  provided  by  the  Automated 
nformation  System  Security  Handbook, 
RM  2(10)00,  and  the  Manager's 
Security  Handbook,  IRM  1(16)12. 


HETENTION  AND  MSPOSAL: 

Records  are  maintained  in  accordance 
vith  Records  Disposition  Handbooks, 
RM  1(15)59.1  through  IRM  1(15)59.32. 
i^nerally,  records  are  periodically 
ipdated  to  reflect  changes  and 
naintained  as  long  as  needed. 

tVSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Security  Function  at  Internal 
levenue  Service  Centers.  (See  IRS 
ippendix  A  for  addresses.) 

lonRCATiON  procedures: 

Individuals  seeking  to  determine  if 
his  system  of  records  contains  a  record 
lertaining  to  themselves  may  inquire  in 
iccordance  with  instructions  appearing 
It  31  CFR  part  1,  subpart  C,  appendix 

Inquiries  should  be  addressed  as  in 
'Record  access  procedures"  below. 

lECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
necord  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
:Ontent,  may  inquire  in  accordance  with 
jistructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  should 
ye  addressed  to  the  system  manager  in 
the  ofBce  where  the  record  is  located. 


MNTESTMQ  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
ibove. 

KECORD  SOURCE  CATEGORIES: 

Information  is  suppUed  by  individual, 
jxcept  for  parking  violations 
information  which  is  suppUed  by 
Security  guard  personnel. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
mEASURY/IRS  34.016 

IVSTEMNAME: 

Security  Clearance  Files — Treasury/ 
[RS. 

ivsrai  location: 

National  Office,  Regional  Offices, 
District  Offices,  Internal  Revenue 
Service  Centers.  (See  IRS  appendix  A 
or  addresses.) 

MTEGORIES  of  INDIVIDUALS  COVERED  BY  THE 
IVSTEM: 

Employees  of  the  Internal  Revenue 
Service  requiring  a  security  clearance, 
laving  their  security  clearance  canceled 
>r  transferred  and  individuals  who  have 
iriolated  IRS  security  regulations 


\ 


regarding  classified  national  security 
information. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  contain  individual's  name, 
employing  office,  date  of  security 
clearance,  level  of  clearance,  reason  for 
the  need  for  the  national  security 
clearance,  and  any  changes  in  such 
clearance.  Security  violations  records 
contain  name  of  violator,  circumstance 
of  violation  and  supervisory  action 
taken. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTBI: 
5  U.S.C.  301. 

ROUTME  USES  OF  RECORDS  MAMTAMED  IN  THE 
SYSTEM.  NCLUOmO  CATEGORES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Records  and  information  fi-om  these 
records  may  be  used  to:  (1)  Disclose 
information  to  the  Department  of  Justice 
for  the  purpose  of  litigating  an  action  or 
seeking  legal  advice.  Disclosure  may  be 
made  during  judicial  processes;  (2) 
provide  information  to  a  congressional 
office  in  response  to  an  inquiry  made  at 
the  request  of  the  individual  to  whom 
the  record  pertains;  (3)  provide 
information  to  agencies  and  on  a  need- 
to-know  basis  to  determine  the  current 
status  of  an  individual's  security 
clearance. 

POLICIES  AND  PRACTKXS  FOR  STORMQ, 
RETREVMG.  ACCE8SMG,  RETAMMG,  AND 
DISPOSMG  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Correspondence  file  folders. 

retrievability: 

Indexed  by  name  and  cross  filed  by 
functional  area. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Automated 
Information  System  Security  Handbook, 
IRM  2(10)00,  and  the  Manager's 
Security  Handbook,  IRM  1(16)12.  Stored 
in  locked  security  container  in  offices 
which  are  locked  or  guarded  during 
non-work  hours. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks, 
IRM  1(15)59.1  through  IRM  1(15)59.32. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Chief,  Physical  Security  Section, 
FaciUties  Standards  Branch,  FaciUties 
and  Information  Management  Support 
Division,  National  Office,  for  security 
violations;  and  Chief,  Employment 
Branch,  Personnel  Division,  National 
Office  for  security  clearances. 


NOTnCATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C.  appendix 
B.  Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records  or  seeking  to  contest  its  content, 
may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  appropriate  system 
manager. 

CONTESTING  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

Information  is  provided  by  the 
employee,  his/her  supervisor  or 
employee's  personnel  record.  Security 
violation  information  is  obtained  from  a 
variety  of  sources,  such  as  guard  reports, 
seciuity  inspections,  supervisor's 
reports,  Internal  Audit  Reports,  etc. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
TREASURY/IRS  34.018 
SYSTEM  NAME: 

Integrated  Data  Retrieval  System 
(IDRS)  Security  Files— Treasury/IRS. 

SYSTEM  LOCATION: 

National  Office,  District  Offices, 
Internal  Revenue  Service  Centers, 
Regional  Offices,  Customer  Service 
Sites,  Submission  Processing  Centers, 
Development  Centers,  Computing 
Centers,  and  Field  Information  Systems 
Offices  (FISO).  (See  IRS  appendix  A  for 
addresses.) 

CATEGORIES  OF  MDIVnUALS  COVERED  BY  THE 

SYSTEM: 

(1)  Employees  who  input  or  who  are 
authorized  to  input  IDRS  transactions 
and  (2)  taxpayers  whose  accounts  are 
accessed. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Record  logs  of  the  employees  who  are 
authorized  access  to  IDRS  and  of 
employee  inputs  and  inquiries 
processed  through  IDRS  terminals, 
including  record  logs  of  employees  who 
have  accessed  IDRS  in  a  manner  that 
appears  to  be  inconsistent  with  standard 
IRS  practice(s). 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  26  U.S.C.  6103.  7602. 
7801  and  7802. 
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PURPOSE(S): 

To  aid  the  ongoing  efforts  of  the  IRS 
to  enhance  the  protection  of 
confidential  tax  returns  and  return 
information  irom  unauthorized  access, 
by  assuring  the  pubhc  that  their  tax 
information  is  being  protected  in  an 
ethical  and  legal  manner,  thereby 
promoting  volimtary  taxpayer 
compliance. 

ROUTME  USES  OF  RECORDS  MAMTAMEO  IN  THE 
SYSTEM,  MCLUOtNG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

POUQES  AND  PRACTICES  FOR  STORING, 
RETRIEVMG,  ACCESSMG,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Magnetic  media,  hard  copy,  and 
optical  storage  media. 

retrevability: 

Indexed  by  employee's  Social 
Security  Number  and  employee 
identification  nimiber.  Also  may  be 
retrieved  by  the  Taxpayer  Identification 
Number  (TIN)  of  the  taxpayer  whose 
account  is  being  accessed,  date  and 
time,  command  code,  and  terminal 
identification. 

safeguards: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Automated 
Information  Systems  Security 
Handbook,  IRM  2(10)00,  and  the 
Manager's  Security  Handbook,  IRM 
1(16)12. 

RETENTION  AND  DSPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbook, 
IRM  1(15)59.1  through  1(15)59.32. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Program  Management  and 
Evaluation  Section,  Information 
Systems  Security  Program  Branch, 
Operations  Management  Division, 
Network  and  Systems  Management, 
Information  Systems,  National  Office. 

NOmCATION  PROCEDURE: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RECORD  ACCESS  PROCEDURES: 

This  system  is  exempt  and  may  not  be 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  records. 

CONTESTMG  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 


RECORD  SOURCE  CATEGORIES: 

This  system  of  records  contains  (1)  tax 
returns  and  return  information,  (2) 
account  transactions  and  inputs  to  tax 
accounts,  (3)  employee  user 
identification  and  profile  information, 

(4)  access  record  logs  to  accounts,  and 

(5)  data  may  also  be  retrieved  from  other 
IRS  published  systems  of  records  used 
in  the  operation  of  this  system. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a(c)(3),  (d)(1),  (d)(2),  (d)(3),  {d)(4), 
(e)(1),  (e)(4)(G),  (H)  and  (I),  and  (0  of  the 
Privacy  Act  pursuant  to  5  U.S.C. 
552a(k)(2).  See  31  CFR  1.36. 

TREASURY/IRS  34.018 
SYSTEM  NAME: 

Integrated  Data  Retrieval  System 
(IDRS)  Security  Files— Treasury/IRS. 

SYSTEM  LOCATION: 

National  Office,  District  Offices, 
Internal  Revenue  Service  Centers, 
Regional  Offices,  Customer  Service 
Sites,  Submission  Processing  Centers, 
Development  Centers,  Computing 
Centers,  and  Field  Information  Systems 
Offices  (FISO).  (See  IRS  appendix  A  for 
addresses.) 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

(1)  Employees  who  input  or  who  are 
authorized  to  input  IDRS  transactions 
and  (2)  taxpayers  whose  accoimts  are 
accessed. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Record  logs  of  the  employees  who  are 
authorized  access  to  IDRS  and  of 
employee  inputs  and  inquiries 
processed  through  IDRS  terminals, 
including  record  logs  of  employees  who 
have  accessed  IDRS  in  a  manner  that 
appears  to  be  inconsistent  with  standard 
IRS  practice(s). 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTBi: 

5  U.S.C.  301;  26  U.S.C.  7602,  7801 
and  7802. 

PURPOSE(S): 

To  aid  the  ongoing  efforts  of  the  IRS 
to  enhance  the  protection  of 
confidential  tax  returns  and  return 
information  from  unauthorized  access, 
by  assuring  the  pubUc  that  their  tax 
information  is  being  protected  in  an 
ethical  and  legal  manner,  thereby 
promoting  voluntary  taxpayer 
compliance. 

ROUTME  USES  OF  RECORDS  MAINTAINEO  IN  THE 
SYSTEM,  MCLUDMG  CATEGORES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 


POUaES  AND  PRACTKES  FOR  STORING, 
RETRIEVMG,  ACCESSMG,  RETAMMG.  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Magnetic  media,  hard  copy,  and 
optical  storage  media. 

RETRIEVABILITY: 

Indexed  by  employee's  Social 
Security  Number  and  employee 
identification  number.  Also  may  be 
retrieved  by  the  Taxpayer  Identification 
Number  (TIN)  of  the  taxpayer  whose 
account  is  being  accessed,  date  and 
time,  conunand  code,  and  terminal 
identification. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Automated 
biformation  Systems  Security 
Handbook,  IRM  2(10)00,  and  the 
Manager's  Security  Handbook,  IRM 
1(16)12. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbook, 
IRM  1(15)59.1  through  1(15)59.32. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Program  Management  and 
Evaluation  Section,  Information 
Systems  Security  Program  Branch, 
Operations  Management  Division, 
Network  and  Systems  Management, 
Information  Systems,  National  Office. 

NOTIFICATION  PROCEDURE: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RECORD  ACCESS  PROCEDURES: 

This  system  is  exempt  and  may  not  be 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  records. 

CONTESTING  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

This  system  of  records  contains  (1)  tax 
returns  and  return  information,  (2) 
account  transactions  and  inputs  to  tax 
accounts,  (3)  employee  user 
identification  and  profile  information, 

(4)  access  record  logs  to  accounts,  and 

(5)  data  may  also  be  retrieved  from  other 
IRS  published  systems  of  records  used 
in  the  operation  of  this  system. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a(c)(3),(d)(l).  (d)(2),  (d)(3),  (d)(4). 
(e)(1),  (e)(4)(G),  (H)  and  (I),  and  (f)  of  the 
Privacy  Act  pursuant  to  5  U.S.C. 
552a(k)(2). 
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'  REASURY/IRS  36.001 

VVSTBINAME: 

Appeals,  Grievances  and  Complaints 
Itecords — Treasury/IRS. 

9VSTEM  location: 

National  Office,  Regional  Offices, 
iMstrict  Offices,  PODs,  Internal  Revenue 
1  Service  Centers,  Detroit  Computing 
( ^nter,  and  the  Martinsbuig  Computing 
I  Center,  (see  IRS  appendix  A  for 
I  ddresses). 

(  ATEOOMES  OF  MDMOUALS  COVERED  BY  THE 
JiVSTGM: 

Applicants  for  Federal  employment, 
( urrent  and  former  Federal  employees 
including  annuitants)  who  submit 
.  ippeals,  grievances,  or  complaints  for 
1  esolution. 

( iATEOOMES  OF  RECOflDS  IN  THE  SYSTEM: 

This  system  of  records  contains 
nformation  or  documents  relating  to  a 
lecision  or  determination  made  by  an 
.  tgency  or  other  appropriate  action 
>rganization  (e.g..  Office  of  Personnel 
k4anagement.  Equal  Employment 
3pportunity  Commission,  Merit 
Systems  Protection  Board)  affecting  an 
ndividual.  The  records  consist  of  the 
nitial  appeal  or  complaint,  letters  or 
lotices  to  the  individual,  record  of 
learings  when  conducted,  materials 
>Iaced  into  the  record  to  support  the 
lecision  or  determination,  affidavits  or 
(tatements,  testimonies  of  witnesses, 
nvestigative  reports,  instructions  to  an 
igency  about  action  to  be  taken  to 
X)mply  with  decisions,  and  related 
»rrespondence,  opinions  and 
'ecommendations. 

UlTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTBi: 

5  U.S.A.  1302,  3301,  3302, 4308,  5115, 
S338, 53S1. 5388, 7105, 7151, 7154, 
'301,  7512.  7701  and  8347,  Executive 
Drder  9830, 10577, 10987, 11222, 11478 
md  11491;  and  Pub.  L.  92-261  (EEO  Act 
)f  1972),  and  Pub.  L.  93-259. 

>URPOSE(S): 

This  system  consists  of  records 
X)mpiled  for  administrative  purposes, 
or  appeals,  grievances  and  complaints. 
\utomated  Labor  and  Employee 
delations  Tracking  System  (ALERTS) 
records  are  included  to  provide 
idministrative  tracking  for  personnel 
idministration. 

lOUnNE  USES  OF  RECORDS  MAMTAMEO  M  THE 
IVSTEM,  MCLUDMQ  CATEOORES  OF  USERS  AND 
rHE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
nformation  may  be  only  made  as 
irovided  by  26  U.S.C.  6103.  Records 
)ther  than  returns  and  return 
nformation  may  be  used  to:  (1)  Provide 


information  to  a  Member  of  Congress 
regarding  the  status  of  an  appeal, 
complaint  or  grievance;  (2)  disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulations;  (3)  disclose  information  to  a 
Federal,  state,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (4)  provide  information  to 
the  Department  of  Justice  for  the 
purpose  of  Utigating  an  action  or 
seeking  legal  advice.  CKsclosure  may  be 
made  during  judicial  processes;  (5) 
provide  information  to  other  agencies  to 
the  extent  provided  by  law  or  regulation 
and  as  necessary  to  report  apparent 
violations  of  law  to  appropriate  law 
enforcement  agencies;  (6)  provide 
records  and  information  to  the  Office  of 
Personnel  Management.  Merit  Systems 
Protection  Board  or  Equal  Employment 
Opportunity  Commission  for  the 
purpose  of  properly  administering 
Federal  Personnel  Systems  in 
accordance  with  applicable  laws. 
Executive  Orders  and  regulations;  (7) 
disclose  relevant,  non-privileged 
information  to  a  court,  magistrate,  or 
administrative  tribimal,  including  the 
presentation  of  evidence,  disclosures  to 
opposing  coimsel  or  vtritaesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  coimection  with 
criminal  law  proceedings;  (8)  provide 
information  to  officials  of  labor 
organizations  recognized  under  5  U.S.C. 
Chapter  71  when  relevant  and  necessary 
to  their  duties  of  exclusive 
representation;  (9)  provide  information 
to  third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation;  (10)  provide  information 
to  a  congressional  office  in  response  to 
an  inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains. 

POLICIES  AND  PRACTICES  FOR  STORMO, 
RETREVMO,  ACCESSMG,  RETAMMQ,  AND 
DISPOSMQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

X2atd  files,  flat  paper,  lists,  forms, 
folders,  binder,  microfilm  and 


microfiche,  punch  card,  and  magnetic 
media. 

retrkvabuty: 

Indexed  by  the  names  and  case 
number  of  the  individuals  on  whom 
they  are  maintained. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  for  by  the  Automated 
Information  System  Security  Handbook, 
IRM  2(10)00.  and  the  Manager's 
Security  Handbook.  IRM  1(16)12.  This 
is  also  in  conformance  with  existing 
EEOC  regulations. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  ih  accordance 
with  Records  Control  Schedule  301 — 
General  Records  Schedules,  IRM 
1(15)59.31. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

(a)  EEO  Discrimination  Complaint 
Records — Regional  Complaints  Center 
Directors;  (b)  all  other  records — 
Director,  Human  Resources  Division,  or 
Chief,  Personnel  Branch,  appropriate 
office.  (See  IRS  appendix  A  for 
addresses.) 

NOTnCATKM  PROCEDURE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix 
B.  Inquiries  should  be  addressed  to: 
District  Director  for  each  District  whose 
records  are  to  be  searched;  Service 
Center  Director  for  each  Service  Center 
whose  records  are  to  be  searched; 
Director,  Martinsburg  Computing  Center 
(for  computing  center  employees  only); 
Director,  Detroit  Computing  Center  (for 
computing  center  employees  only); 
Regional  Commissioner  for  each 
Regional  Office  whose  records  are  to  be 
searched;  Director,  Personnel  Division, 
National  Office;  Assistant  Commissioner 
Himian  Resources,  National  Office; 
Regional  Counsel  for  each  region  whose 
records  are  to  be  searched;  Assistant 
Chief  Counsel  (Disclosure  Litigation)  for 
records  in  the  National  Office  of  Chief 
Counsel.  (See  IRS  appendix  A  for 
addresses.)  Individuals  should  provide 
their  name,  date  of  birth,  agency  in 
which  employed,  and  the  approximate 
date,  and  the  kind  of  action  taken  by  the 
agency  when  making  inquiries  about 
records. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
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subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  appropriate  official 
Usted  above,  bidividuals  should  provide 
their  name,  date  of  birth,  POD, 
approximate  date,  and  the  kind  of  action 
taken  by  the  agency  when  requesting 
access  to,  or  contest  of,  records. 

CONTESTING  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

(1)  Individual  to  whom  the  record 
pertains;  (2)  Agency  and/or  other 
authorized  Federal  officials;  (3) 
Affidavits  or  statements  from  employee; 
(4)  Testimony  of  witnesses;  (5)  Official 
docimients  relating  to  the  appeal, 
grievance,  or  complaints;  (6) 
Correspondence  from  specific 
organization  or  persons. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
TREASURY/IRS  36.002 
SYSTEM  NAME: 

Employee  Activity  Records — 
Treasury/IRS. 

SYSTEM  LOCATION: 

National  Office,  Regional  Offices. 
.  District  Offices,  PODs,  hitemal  Revenue 
Service  Centers,  Detroit  Computing 
Center,  and  Martinsburg  Computing 
Center.  (See  IRS  appendix  A  for 
addresses.) 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  employees  of  the 
Internal  Revenue  Service. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  records  and 
information  relating  to  volimtary 
employee  activities  and  functions  which 
are  not  directly  related  to  the  mission  of 
the  IRS  or  any  of  its  functional 
components.  These  records  will  contain 
the  names  of  participants  and  such 
other  information  only  to  the  extent  that 
it  is  necessary  for  the  operation  of  the 
activity. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUOING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used  to:  (1) 
Disclose  information  to  the  Department 
of  Justice  for  the  purpose  of  litigation  an 
action  or  seeking  legal  advice. 
Disclosure  may  be  made  during  judicial 
processes;  (2)  disclose  relevant,  non- 
privileged  information  to  a  court, 


magistrate,  or  administrative  tribimal, 
including  the  presentation  of  evidence, 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings;  (3)  provide  information  to 
officials  of  labor  organization 
recognized  under  5  U.S.C.  Chapter  71 
when  relevant  and  necessary  to  their 
duties  of  exclusive  representation;  (4) 
provide  information  to  third  parties 
during  the  course  of  an  investigation  to 
the  extent  necessary  to  obtain 
information  pertinent  to  the 
investigation;  (5)  provide  information  to 
a  Congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSMG,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  and  magnetic  media. 

retrievabiuty: 

Indexed  by  the  name  of  the 
individuals  on  whom  they  are 
maintained. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Automated 
Information  System  Security  Handbook, 
IRM  2(10)00,  and  the  Manager's 
Security  Handbook,  IRM  1(16)12.  This 
is  in  conformance  with  existing  OPM 
regulations. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks, 
IRM  1(15)59.1  through  IRM  1(15)59.32. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Supervisor  of  the  organizational 
segment  participating' in  the  activity. 
(See  IRS  appendix  A  for  addresses.) 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix 
B.  Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 
Inquiring  individuals  need  only  provide 
their  name. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  system  manager  or 


the  individual  designated  to  maintain 
the  record.  Inquiring  individuals  need 
only  provide  their  name. 

CONTESTING  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

Information  is  derived  only  from  the 
individual  to  whom  the  record  pertains. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
TREASURY/IRS  36.003 
SYSTEM  NAME: 

General  Personnel  and  Payroll 
Records — ^Treasury/IRS. 

SYSTEM  location: 

National  Office,  Regional  Offices, 
District  Offices,  PODs,  hitemal  Revenue 
Service  Centers,  Detroit  Computing 
Center,  Martinsburg  Computing  Center, 
and  the  Tennessee  Computing  Center. 
Payroll  records  are  maintained  at  the 
Detroit  Computing  Center.  (See  IRS 
appendix  A  for  addresses.)  Transaction 
Processing  Center,  U.S.  Department  of 
Agriculture,  National  Finance  Center. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 

system: 

Prospective,  current  and  former 
employees  of  the  IRS. 

CATEGORIES  OF  RECORDS  1(4  THE  SYSTEM: 

This  system  consists  of  a  variety  of 
records  relating  to  personnel  actions 
and  determinations  made  about  an 
individual  while  employed  in  the 
Federal  service.  These  records  contain 
data  on  individuals  required  by  the 
Office  of  Personnel  Management  (OPM) 
and  maintained  in  the  Official 
Personnel  Folder  (OPF).  The  OPF  may 
also  contain  letters  of  commendation; 
awards  fi"om  non-Federal  organizations; 
recommendations  for  Federal  awards; 
awards;  reprimands;  adverse  or 
disciplinary  charges;  records  relating  to 
life  insurance,  health  insurance, 
designation  of  beneficiary;  training;  and 
other  records  which  OPM  and  IRS 
require  or  permit  to  be  maintained  in 
the  OPF.  This  system  also  includes 
records  which  are  maintained  in 
support  of  a  personnel  action  such  as  a 
position  management  or  position 
classification  action,  a  reduction-in- 
force  action  (including  such  documents 
as  retention  registers  and  notices),  and 
priority  placement  actions.  Other 
records  maintained  about  an  individual 
in  this  system  are  evaluation  records, 
including  appraisal,  expectation  and 
payout  records;  employee  performance 
file  (EPF)  records  (includes  performance 
ratings);  suggestion  files;  award  files; 
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Inancial  and  tax  matters;  back  pay  files; 
ury  duty  records;  special  emphasis 
programs  records,  such  as  Upward 
Mobility  and  Handicapped;  outside 
employment  statements;  clearance  upon 
separation;  Unemployment 
Compensation  Records;  adverse  and 
disciplinary  action  files;  supervisory 
drop  files;  records  relating  to  personnel 
actions  correcting  a  pay  problem; 
employment  of  relatives;  furlough/recall 
records;  work  measurement  records; 
emergency  notification,  employee 
locator  and  current  address  records; 
}ther  records  relating  to  the  status  of  an 
ndividual;  Executive  Resources  records 
md  Senior  Executive  Service  records; 
l^anagement  Careers  Program  records; 
md  correspondence  files  pertaining  to 
any  personnel  information  contained  in 
this  notice.  Payroll  records  included  in 
this  system  are  data  storage  and  file 
records  system  for  processing  payroll 
and  personnel  actions,  consisting  of 
records  of  time  and  attendance,  leave, 
tax  withholding,  bond  purchases  and 
issuances,  emergency  salaries,  overtime 
and  holiday  pay,  optional  payroll 
deductions,  and  minority  group 
designator  codes. 

AUTHORITY  FOR  MAINTENANCE  Of  THE  SYSTEM: 

5  U.S.C. 301, 1302,  2951,  4118,  4308 

and  4506;  and  Executive  Order  10561. 

PURPOSE(S): 

This  system  consists  of  records 
compiled  for  personnel  administrative 
purposes.  Automated  Labor  and 
Employee  Relations  tracking  system 
(ALERTS)  records  are  collected  and 
maintained  in  the  system  to  provide  a 
management  information  database.  This 
system  also  includes  automated  records 
such  as  the  Totally  Automated 
jPersonnel  System  (TAPS).  Information 
that  supports  evaluations  of  IRS 
personnel  may  also  be  in  this  system. 
Listing  of  employee  pseudonyms  may 
be  included  in  this  system  of  records. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDIN6  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used  to:  (1) 
jProvide  information  to  a  prospective 
{employer  of  an  IRS  employee  or  former 

S  employee;  (2)  provide  data  to 
update  Federal  Automated  Career 
^stems  (FACS),  Executive  Inventory 
Pile,  and  security  investigations  index 
on  new  hires,  adverse  actions,  and 
terminations;  (3)  provide  information  to 
a  Federal,  state,  or  local  agency,  other 
organizations  or  individuals  in  order  to 
obtain  relevant  and  pertinent 
information  about  an  individual  which 
is  necessary  for  the  hiring  or  retention 


of  an  individual;  letting  of  a  contract;  or 
the  issuance  of  a  Ucense,  grant  or  other 
benefit;  (4)  request  inlormation  from  a 
Federal,  state,  or  local  agency 
maintaining  civil,  criminal,  or  other 
relevant  enforcement  or  other  pertinent 
agencies;  (5)  provide  information  to  the 
Department  of  Justice  for  the  purpose  of 
litigating  an  action  or  seeking  legal 
advice.  Disclosure  may  be  made  during 
judicial  process;  (6)  provide  information 
to  other  agencies  to  the  extent  provided 
by  law  or  regulation  and  as  necessary  to 
report  apparent  violation  of  law  to 
appropriate  law  enforcement  agencies; 
(7)  provide  information  or  records, 
where  there  is  an  indication  of  a 
violation  or  potential  violation  of  law, 
whether  civil,  criminal,  or  regulatory  in 
nature,  to  any  other  appropriate  agency, 
whether  Federal,  State,  or  local,  charged 
with  the  responsibility  of  investigating 
or  prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the . 
statute,  rule,  regulation,  or  order  issued 
pursuant  thereto  or  upon  request  of 
such  agency  when  the  agency  is 
investigating  the  possible  violation  of 
their  rules  or  regulations;  (8)  provide 
records  to  the  Office  of  Personnel 
Management,  Merit  Systems  Protection 
Board,  Equal  Employment  Opportunity 
Commission,  and  General  Accounting 
Office  for  the  purpose  of  properly 
administering  Federal  Personnel 
systems  or  other  agencies'  systems  in 
accordance  with  applicable  laws, 
Executive  Orders,  and  applicable 
regulations;  (9)  provide  information  to 
hospitals  and  similar  institutions  or 
organizations  involved  in  voluntary 
blood  donation  activities;  (10)  provide 
information  to  educational  institutions 
for  recruitment  and  cooperative 
education  purposes;  (11)  provide 
information  to  a  Federal,  state,  or  local 
agency  so  that  the  agency  may 
adjudicate  an  individual's  eligibility  for 
a  benefit,  such  as  a  state  unemployment 
compensation  board,  housing 
administration  agency  and  Social 
Security  Administration;  (12)  provide 
information  to  financial  institutions  for 
payroll  purposes;  (13)  provide 
information  to  another  agency  such  as 
the  Department  of  Labor  or  Social 
Security  Administration  and  state  and 
local  taxing  authorities  as  required  by 
law  for  payroll  purposes;  (14)  provide 
information  to  Federal  agencies  to  effect 
inter-agency  salary  offset;  to  effect  inter- 
agency administrative  offset  to  the 
consumer  reporting  agency  for  obtaining 
commercial  credit  reports;  and  to  a  debt 
collection  agency  for  debt  collection 
services;  (15)  provide  information  to 
officials  of  labor  organizations 
recognized  under  5  U.S.C.  Chapter  71 


when  relevant  and  necessary  to  their 
duties  of  exclusive  representation;  (16) 
provide  information  to  third  parties 
during  the  course  of  an  investigation  to 
the  extent  necessary  to  obtain 
information  pertinent  to  the 
investigation;  (17)  provide  information 
to  a  congressional  office  in  response  to 
an  inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(18)  disclose  relevant,  non-privileged 
information  to  a  court,  magistrate,  or 
administrative  tribunal,  including  the 
presentation  of  evidence,  disclosure  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (19)  provide 
information  to  the  news  media  in 
accordance  with  guideUnes  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (20)  disclosure  of 
information  about  particular  Treasury 
employees  may  be  made  to  requesting 
Federal  agencies  or  non-Federal  entities 
under  approved  computer  matching 
efforts,  limited  to  only  those  data 
elements  considered  relevant  to  making 
a  determination  of  eligibility  under 
particular  benefit  programs 
administered  by  those  agencies  or 
entities  or  by  the  Department  of  the 
Treasury  or  any  constituent  imit  of  the 
Department,  to  improve  program 
integrity,  and  to  collect  debts  and  other 
monies  owed  under  those  programs; 
(21)  respond  to  state  and  local 
authorities  for  support  garnishment 
interrogatories;  and  (22)  provide 
information  to  private  creditors  for  the 
purpose  of  garnishment  of  wages  of  an 
employee  if  a  debt  has  been  reduced  to 
a  judgement. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENQES: 

Disclosures  pursuant  to  5  U.S.C. 
552a(b)(12).  Disclosures  of  debt 
information  concerning  a  claim  against 
an  individual  may  be  made  from  this 
system  to  consumer  reporting  agencies 
as  defined  in  the  Fair  Credit  Reporting  . 
Act  (15  U.S.C.  1681a(f))  or  the  Federal 
Claims  Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3)). 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVMG,  ACCESSMG,  RETAININO,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Magnetic  media,  discs,  forms, 
punched  cards,  flat  paper,  lists,  card 
files,  forms,  folders,  binder!?,  microfilm 
and  microfiche. 
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RETREVABIUTY: 

Records  are  indexed  by  any 
combination  of  name,  birth  date,  social 
security  number,  or  employee 
identification  nimiber. 

safeguards: 

Access  controls  will  be  not  less  than 
those  provided  by  the  Automated 
Information  System  Security  Handbook, 
IRM  2(10)00,  and  the  Manager's 
Security  Handbook.  IRM  1(16)12.  This 
is  also  in  conformance  with  existing 
OPM  and  GAO  regulations. 

RETBfnON  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Control  Schedule  301— 
General  Records  Schedules,  IRM 
1(15)59.31. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Director,  Human  Resources  Branch, 
and  Chief,  Personnel  Branch, 
appropriate  office;  Executive  Secretary, 
Executive  Resources  Board  (for 
executive  resource  records);  Director  of 
Labor  Relations;  Chiefs,  Transactional 
Processing  Centers;  Director,  Tennessee 
Computing  Center;  Director  of  Support 
Services,  Midstates  Region,  4050  alpha 
Road,  12th  Floor,  Mail  code  1100 
MSRO,  Dallas,  TX  75244-4203;  Director 
of  Support  Services,  Northeast  Region, 
PO  Box  2815,  Church  Street  Station 
New  York.  NY  10008;  Director  of 
Support  Services,  Southeast  Region,  PO 
Box  926,  Stop  160-R.  Atlanta.  GA 
30370;  Director  of  Support  Services. 
Western  Region.  1650  Mission  Street, 
Room  511  San  Francisco,  CA  94103. 

NormcA'noN  procedure: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix 
B.  Inquiries  should  be  addressed  to: 
District  Director  for  each  District  whose 
records  are  to  be  searched;  Service 
Center  Director  for  each  Service  Center 
whose  records  are  to  be  searched; 
Director,  Martinsburg  Computing  Center 
(for  computing  center  employees  only); 
Director.  Detroit  Computing  Center  (for 
computing  center  employees  only); 
Regional  Commissioner  for  each 
Regional  Office  whose  records  are  to  be 
searched;  Director.  Human  Resources 
Division.  National  Office;  for  each 
appropriate  Division  in  the  National 
Office;  Regional  Counsel  for  each  region 
whose  records  are  to  be  searched; 
Assistant  Chief  Counsel  (Disclosure 
Litigation)  for  records  in  the  National 
Office  of  Chief  Counsel;  (See  IRS 
appendix  A  for  addresses.)  Inquiries 
should  include  name,  date  of  birth, 
social  secimty  nuimber  and  post-of-duty. 


RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordemce  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  appropriate  official 
listed  above.  Former  IRS  employees 
who  wish  to  gain  access  to  their  records 
should  direct  such  a  request  in  writing, 
including  their  name,  date  of  birth,  and 
social  security  number,  to:  National 
Personnel  Records  Center,  National 
Archives  and  Records  Administration, 
9700  Page  Boulevard,  St.  Louis. 
Missouri  63132. 

CONTESTMG  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
either  comes  from  the  individual  to 
whom  it  appUes  or  is  derived  fixjm 
information  supplied  by  that  individual, 
except  information  provided  by  agency 
officials.  Payroll  information  is 
compiled  from  existing  master  records, 
i.e.,  employees'  official  personnel 
folders,  or  the  employee.  Information  is 
also  obtained  directly  from  an 
employee,  payroll  coordinator,  or 
administrative  officer. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
TREASURY/IRS  36.005 
SYSTEM  NAME: 

Medical  Records — ^Treasury/IRS. 

SYSTEM  LOCATION: 

(1)  Applicants  and  current  IRS 
employees:  National  Office,  Regional 
Offices,  District  Offices,  PODs,  hitemal 
Revenue  Service  Centers,  Detroit 
Computing  Center,  and  the  Martinsburg 
Computing  Center  (see  IRS  appendix  A 
for  addresses);  (2)  Former  IRS 
employees:  National  Personnel  Records 
Center,  9700  Page  Blvd.,  St.  Louis, 
Missouri  63132.  Records  may  also  be 
maintained  in  the  offices  listed  under 

(1)  above. 

CATEGORIES  OF  MOIVIDUALS  COVERED  BY  THE 
SYSTEM: 

(1)  Applicants  for  IRS  employment; 

(2)  Applicants  rejected  on  medical 
grounds;  (3)  Applicants  for  disability 
retirement  under  the  Civil  Service 
Retirement  Law;  (4)  IRS  employees;  (5) 
Former  IRS  employees;  (6)  Visitors  of 
IRS  offices  who  require  medical 
attention  while  on  the  premises. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(1)  Applications  for  IRS  emplojmient 
containing  information  relating  to  an 
individual's  medical  qualifications  to 
hold  a  position  in  the  IRS;  (2) 
Applications  rejected  on  medical 
grounds.  Information  relating  to  an 
applicant's  rejection  for  a  position 
because  of  medical  reasons;  (3) 
Disability  retirement  records. 
Information  relating  to  £m  individual's 
capability  (physical  or  mental)  to 
satisfactorily  perform  the  duties  of  the 
position  he  or  she  holds  or  held;  (4) 
Health  unit  medical  records  (Federal 
civilian  employees);  (5)  Information 
relating  to  an  employee's  participation 
in  an  occupational  health  services 
program;  (6)  Quahfication  examinations 
(Federal  employees).  Information  relates 
to  pre-employment,  or  periodic  re- 
qualification  medical  examinations  to 
assure  that  the  incumbents  are  qualified 
(physically  and  mentally)  to 
satisfactorily  perform  the  duties  of  the 
position;  (7)  Fitness-for-duty 
examinations.  Information  relating  to  a 
medical  examination  to  determine  an 
individual's  physical  or  mental 
condition  with  respect  to  ability  to 
satisfactorily  perform  the  duties  of  the 
position  held;  (8)  Alcohol/drug 
employee  assistance  records. 
Information  relating  to  employee 
participation  in  the  Federal  CiviUan 
Alcoholism  and  Drug  Abuse  Program; 
(9)  Injury  Compensation  Records. 
Information  relating  to  on-the-job 
injuries  of  employees  and  former 
employees;  (10)  Records  relating  to  the 
Blood  Donor  Program;  (11)  Records 
relating  to  drug  testing  program. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Medical  Information  relating  to  the 
Retirement,  Life  Insurance  and  Health 
Benefits  Programs— 5  U.S.C.  Chapters 
81,  87,  and  89.  hiformation  for  Federal 
employment — 5  U.S.C.  3301. 
Information  relating  to  the  AlcohoUsm, 
Drug  Abuse  and  Employee  Assistance 
Prop-ams— Pub.  L.  91-616  and  92-255 
as  amended  by  Pub.  L.  93-282  in  regard 
to  confidentiality  of  patient  records. 
Information  relating  to  the  Occupational 
Health  Program — 5  U.S.C.  7901. 
Information  relating  to  workman's 
compensation — 5  U.S.C.  8101. 
Information  relating  to  drug  testing — 5 
U.S.C.  7301. 

PURPOSE(S): 

Injury  compensation  records  and 
records  relating  to  drug  testing  are 
collected  and  maintained  to  effectively 
administer  the  Worker's  Compensation 
Program  and  the  Drug-Free  Workplace 
Program. 
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ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTBI,  MCLUOmO  CATEOORES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Records  and  information  contained  in 
ese  records  may  be  used  to:  (1) 

vide  information  to  other  Federal 
lencies  responsible  for  other  Federal 
inefits  programs  administered  by  the 
I  )ffice  of  Workers'  Compensation 
'rograms;  Retired  Military  Pay  Centers; 
'  Veterans  Administration;  Social 
Security  Administration;  Office  of 
'ersonnel  Management;  Private 
( ontractors  engaged  in  providing 
t  enefits  under  Federal  contracts;  (2) 
( [isclose  information  to  the  Department 
( if  Justice  for  the  piupose  of  Utigating  an 
i  ction  or  seeking  advice.  Disclosure  may 
1  le  made  during  judicial  processes;  (3) 
provide  information  to  a  congressional 
office  in  response  to  an  inquiry  made  at 
ijhe  request  of  the  individual  to  whom 
dhe  record  pertains.  (4)  disclose 
information  to  other  agencies  to  the 
9xtent  provided  by  law  or  regulation;  (5) 
disclosure  may  be  made  to  the 
I  ippropriate  Federal,  state  or  local 
I  gency  where  there  is  an  indication  of 
t .  violation  or  potential  violation  of  law, 
1  irhether  civil,  criminal,  or  regulatory  in 
1  latiue;  (6)  Federal,  state,  or  local 
I  [gencies  in  order  to  obtain  or  release 
]  elevant  and  pertinent  information  to  an 
Agency  decision  concerning  the  hiring 
I  tr  retention  of  an  individual,  the 
ssuance  of  a  security  clearance,  the 
etting  of  a  contract  or  the  issuance  of 
i  I  Ucense,  grant  or  other  benefit;  (7) 
I  lisclose  information  to  the  Public 
lealth  Service;  (8)  disclose  information 
o  an  individual's  private  physician 
'  vhere  medical  considerations  or  the 
( :ontent  of  medical  records  indicate  that 
luch  release  is  appropriate;  (9)  disclose 
nformation  to  an  agency  designated 
( employee  representative  where  such 
1  epresentative  is  required  by  the  Office 
tf  Personnel  Management;  (10)  disclose 
nformation  to  hospitals  and  similar 
nstitutions  or  organizations 
>articipating  in  blood  donor  activities; 
11)  disclosure  of  Alcoholism,  Drug 
.  Vbuse,  and  Employee  Assistance 
]  ecords  are  limited  imder  Pub.  L.  91- 
)16,  92-255,  and  93-282;  (12)  disclose 
nformation  to  the  Equal  Employment 
1 3pportimity  Commission  when  needed 
'  o  resolve  a  complaint;  (13)  disclose 
:  elevant,  non-privileged  information  to 
i  I  court,  magistrate,  or  administrative 
1  ribunal  in  the  course  of  presenting 
I  ividence,  including  disclosures  to 
I  apposing  counsel  or  witnesses  in  the 
I  ;ourse  of  civil  discovery,  Utigation,  or 
I  ettlement  negotiations,  in  response  to  a 
I  tubpoena,  or  in  connection  with 
I  ximinal  law  proceedings;  (14)  provide 
nformation  to  officials  of  labor 
organizations  recognized  under  5  U.S.C. 


Chapter  71  when  relevant  and  necessary 
to  their  duties  of  exclusive 
representation;  (15)  provide  information 
to  third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POUaES  AND  PRACTICES  FOR  STORINQ. 
RETRIEVMG,  ACCESSMQ,  RETAINING,  AND 
DtSPOSMQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Magnetic  media,  discs,  flat  paper, 
Usts,  forms,  folders,  card  files,  microfilm 
and  microfiche. 

retrievabiuty: 

Records  are  indexed  by  name,  social 
security  niunber,  date  of  birth  and/or 
claim  number. 

safeguards: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Automated 
biformation  System  Security  Handbook, 
IRM  2(10)00,  and  the  Manager's 
Security  Handbook,  IRM  1(16)12. 

retention  and  dkposal: 

Records  are  maintained  in  accordance 
with  Records  Control  Schedide  301 — 
General  Records  Schedules,  IRM 
1(15)59.31. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Director,  Human  Resources  Branch,  or 
Chief,  Personnel  Branch,  appropriate 
office;  Associate  Chief  Counsel  (Finance 
and  Management),  Regional  and  District 
Counsels.  (See  IRS  appendix  A  for 
addresses.) 

NOTmCATION  procedure: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix 
B.  Inquiries  should  be  addressed  to: 
District  Director  for  each  District  whose 
records  are  to  be  searched;  Service 
Center  Director  for  each  Service  Center 
whose  records  are  to  be  searched; 
Director,  Martinsburg  Computing  Center 
(for  Computing  Center  employees  only); 
Director,  E)etroit  Computing  Center  (for 
Computing  Center  employees  only); 
Regional  Commissioner  for  each 
Regional  Office  whose  records  are  to  be 
searched;  Director,  Human  Resources 
Branch,  National  Office;  Chief, 
Management  and  Administration, 
National  Office;  Regional  Counsel  for 
each  region  whose  records  are  to  be 
searched;  Assistant  Chief  Counsel 
(Enforcement  Litigation-Disclosure 
Litigation)  for  records  in  the  National 
Office  of  Chief  Counsel.  (See  IRS 
appendix  A  for  addresses.)  Former 
employees  should  direct  inquiries  to: 


The  National  Persoimel  Records  Center, 
9700  Page  Blvd.,  St.  Louis,  Missouri 
63132.  Individuals  requesting 
information  about  this  system  of  records 
should  provide  their  full  name,  date  of 
birth,  social  security  number,  name  and 
address  of  office  in  which  currently  or 
formerly  employed  in  the  Federal 
service,  and  aimuity  account  number,  if 
any  has  been  assigned. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  appropriate  official 
listed  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

(1)  The  individual  to  whom  the  record 
pertains;  (2)  private  physicians;  (3) 
Medical  institutions;  (4)  Office  of 
Workers'  Compensation  Programs;  (5) 
Military  Retired  Pay  Systems  Records; 
(6)  Federal  civilian  retirement  systems 
other  than  Civil  Service  Retirement 
System;  (7)  General  Accounting  office 
pay,  leave  allowance  cards;  (8)  OPM 
Retirement,  Life  Insurance  and  Health 
Benefits  Records  System;  (9)  OPM 
Personnel  Management  Records  System. 

EXBVTI0N8  CUUMED  FOR  THE  SYSTBI: 

None. 
TREASURY/IRS  36.006 
SYSTEM  NAME: 

Recruiting,  Examining  and  Placement 
Records — ^Treasury/IRS. 

SYSTEM  LOCATION: 

National  Office,  Regional  Offices, 
District  Offices,  PODs,  Internal  Revenue 
Service  Centers,  Detroit  Computing 
Center,  and  Martinsburg  Computing 
Center,  (see  IRS  appendix  A  for 
addresses.) 

CATEGORIES  OF  MOIVDUALS  COVERED  BY  THE 
SYSTEM: 

Applicants  for  IRS  employment, 
current  and  former  employees. 

CATEGORIES  OF  RECORDS  M  THE  system: 

These  records  contain  information 
relating  to  education,  training, 
employment  history  and  earnings,  tests, 
results  of  written  tests,  test  scores. 
quaUfication  determinations, 
evaluations,  appraisals  of  potential, 
interview  records,  responses  to  test 
items  and  questionnaires,  honors,  and 
awards  or  fellowships.  Other 
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information  maintained  in  the  records 
includes  military  service,  date  of  birth, 
birthplace,  SSN,  home  address.  Records 
may  also  be  maintained  on  suitability 
determinations,  employee  participation 
in  special  emphasis,  placement  and 
recruiting  programs,  and  employee 
turnover  records.  This  system  also 
includes  correspondence  files  relating  to 
the  above  mentioned  records.  Personnel 
research  and  test  validation  records  are 
included  in  this  system. 

AUTHOmTY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  1302,  3109,  3301,  3302, 3304, 
3306,  3307,  3309,  3313,  3317,  3318, 
3319,  3326, 3349, 4103. 5532, 5533  and 
5723;  Executive  Order  10577  and  11103. 


pum>osE(s): 

This  system  is  to  determine  eligibility 
for  employment. 

ROUTME  USES  OF  RECORDS  MAMTAINED  M  THE 
SYSTEM,  MCLUOMQ  CATEGORES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used  to:  (1) 
Disclose  information  to  the  Department 
of  Justice  for  the  purpose  of  Utigating  an 
action  or  seeking  legal  advice. 
Disclosure  may  be  made  during  judicial 
processes;  (2)  disclose  information  to 
other  agencies  to  the  extent  provided  by 
law  or  regulation  and  as  necessary  to 
report  apparent  violations  of  law  to 
appropriate  law  enforcement  agencies; 

(3)  disclose  information  and  records  to 
the  Office  of  Personnel  Management, 
Merit  Systems  Protection  Board,  or  the 
Equal  &nployment  Opportimity 
Commission,  for  the  purpose  of  properly 
administering  Federal  Personnel 
Systems  in  accordance  with  applicable 
laws.  Executive  Orders  and  regulations; 

(4)  refer  appUcants  to  officials  of  Federal 
government  agencies  for  purposes  of 
consideration  for  placement  in  positions 
for  which  an  applicant  has  appfied  and 
is  quahfied;  to  state  and  local 
governments  with  permission  of  an 
apphcant  for  the  purpose  of 
employment  consideration;  and  to  refer 
current  IRS  employees  to  Federal 
agencies  for  consideration  for  transfer, 
reassignment,  and  promotion;  (5) 
disclose  information  to  educational 
institutions  in  connection  with 
recruiting  efforts;  (6)  disclose 
information  or  records  where  there  is  an 
indication  of  a  violation  or  potential 
violation  of  law,  whether  civil,  criminal 
or  regulatory  in  nature,  to  any  other 
appropriate  agency,  whether  Federal, 
state  or  local  charged  with  the 
responsibihty  of  investigating  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the 
statute,  or  rule;  (7)  request  information 


from  a  Federal,  state  or  local  agency 
maintaining  civil,  criminal,  or  other 
relevant  enforcement  or  other  pertinent 
information,  such  as  licenses,  if 
necessary  to  obtain  relevant  information 
to  an  agency  decision  concerning  the 
hiring  or  retention  of  an  employee,  the 
issuance  of  a  security  clearance,  the 
letting  of  a  contract,  or  the  issuance  of 
a  Ucense,  grant  or  other  benefit;  (8) 
provide  information  to  a  Federal  agency, 
in  response  to  its  request,  in  connection 
with  the  hiring  or  retention  of  an 
employee,  the  letting  of  a  contract,  or 
issuance  of  a  license,  grant,  or  other 
benefit  by  the  requesting  agency  to  the 
extent  that  the  information  is  relevant 
and  necessary  to  the  requesting  agency's 
decision  on  that  matter;  (9)  disclose 
relevant,  non-privileged  information  to 
a  court,  magistrate,  or  administrative 
tribimal,  including  the  presentation  of 
evidence,  disclosures  to  opposing 
coimsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings;  (10)  provide  information  to 
officials  of  labor  organizations 
recognized  under  5  U.S.C.  chapter  71 
when  relevant  and  necessary  to  their 
duties  of  exclusive  representation;  (11) 
provide  information  to  third  parties 
during  the  course  of  an  investigation  to 
the  extent  necessary  to  obtain 
information  pertinent  to  the 
investigation;  (12)  provide  information 
to  a  Congressional  office  in  response  to 
an  inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains. 

POUOES  AND  PRACTICES  FOR  STORMQ, 
RETREVMG.  ACCESSMO.  RETAMMQ,  AND 
OISPOSVIQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Magnetic  tapes,  punched  cards,  discs, 
card  files,  lists,  flat  paper,  microfilm, 
microfiche,  forms  and  folders. 

retrcvabuty: 

Records  are  indexed  by  name, 
combination  of  birth  date,  social 
security  accoimt  number,  and  an 
identification  number  that  is  applicable. 

SAFEGUARDS: 

Access  Controls  will  not  be  less  than 
those  provided  for  by  the  Automated 
Information  System  Security  Handbook, 
IRM  2(10)00,  and  the  Manager's 
Security  Handbook,  IRM  1(16)12.  This 
is  in  conformance  with  existing  OPM 
regulations. 

RETENTION  AND  D6P0SAL: 

Records  are  maintained  in  accordance 
with  Records  Control  Schedule  301 — 
General  Records  Schedules,  IRM 
1(15)59.31. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Human  Resources  Branch  (or 
equivalent),  or  Chief,  Personnel  Branch 
(or  equivalent),  appropriate  office.  (See 
IRS  appendix  A  for  addresses.) 

NOmCATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix 
B.  Inquiries  should  be  addressed  to: 
District  Director  for  each  District  whose 
records  are  to  be  searched;  Service 
Center  Director  for  each  Service  Center 
whose  records  are  to  be  searched; 
Director,  Martinsbuig  Computing  Center 
(for  Computing  Center  employees  only); 
Director,  Detroit  Computing  Center  (for 
Computing  Center  employees  only); 
Regional  Commissioner  for  each 
Regional  Office  whose  records  are  to  be 
searched;  Director,  Personnel  Branch, 
National  Office;  Chief,  Management  and 
Administration,  National  Office;  or 
other  appropriate  official.  (See  appendix 
A.)  Individuals  should  provide  name, 
date  of  birth,  social  security  number, 
identification  number  (if  known), 
approximate  date  of  record,  and  title  of 
examination  or  announcement  with 
which  concerned. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  appropriate  official 
as  Usted  above.  This  system  of  records 
may  not  be  accessed  for  purposes  of 
inspection  or  for  contest  of  content  of 
Treasury  Forms  4825  (Evaluation  of 
Candidates  for  Initial  Executive 
Placement)  and  Treasury  Form  4245 
(Report  of  Managerial  Potential) 
prepared  prior  to  September  27, 1975. 

CONTESTING  RECORD  PROCEDURES: 

See  "Record  access  procediu«s" 
above. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
either  comes  from  the  individual  to 
whom  it  apphes  or  is  derived  fit>m 
information  he  or  she  supplied,  except 
reports  from  medical  personnel  on 
physical  quahfication;  results  of 
exainination  which  are  made  known  to 
applicants  and  vouchers  suppUed  by 
references  the  apphcant  lists. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTBI: 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 
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I  REASURY/IRS  36.009 

strsTEM  name: 

Retirement,  Life  Insurance  and  Health 
Benefits  Records  System — ^Treasury/IRS. 

{SYSTEM  location: 

i  I  National  Office,  Regional  Offices, 
District  Offices,  Pods.  Internal  Revenue 
pervice  Centers,  the  Detroit  Computing 
j^nter,  and  the  Martinsburg  Computing 
jctenter,  (see  IRS  appendix  A  for 
dresses.)  for  former  employees: 
:ecords  Division.  Bureau  of  Retirement, 
hsiu'ance  and  Occupational  Health, 
ffice  of  Personnel  Management. 
Boyers.  Pennsylvania. 

cmtegomes  of  moividuals  covered  by  the 
system: 

(1)  IRS  employees  who  are  covered  by 
the  Civil  Service  Retirement  System 
(CSRS)  or  the  Federal  Employees 
Retirement  System  (FERS):  (2)  IRS 
lemployees  who  have  either  declined  or 
jare  covered  by  the  Federal  Employees' 
Group  Life  Insurance  Program  or  the 
Federal  Employees'  Health  Benefits 
Program. 


jQATEOOmES  OF  RECORDS  M  THE  SYSTEM: 

I  (1)  Docxmientation  of  Federal  service 
creditable  under  CSRS/FERS;  (2) 
Dociunentation  of  coverage  or 
dechnation  of  coverage  under  the 
Federal  Employees'  Group  Life 
Ibsiuance  Program,  and  the  Federal 
Employees'  Health  Benefits  Program;  (3) 
documentation  of  claim  for  refund  or 
Ifbr  annuity  benefits  under  CSRS/FERS; 
(4)  Documentation  of  claim  for  survivor 
annuity  or  death  benefits  under  CSRS/ 
^ERS;  (5)  Medical  records  supporting 
olaims  for  disability  retirement  under 
(tSRS/FERS;  (6)  Designations  of 
beneficiary  for  Benefits  payable  under 
CSRS/FERS  or  the  Federal  Employees' 
Group  Life  Insiuance  Program;  (7)  All 
c  ther  information  necessary  to  enable 
c  ffices  to  recruit  annuitants  for  short 
t  iTva  assignments  and  to  send  them 
c  equested  publications. 

t  UTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  Chapters  83.  87,  and  89. 

IIMPOSE(S): 

Retirement,  life  insurance,  and  health 
insurance  benefit  records  are  collected 
and  maintained  to  effectively  administer 
the  Federal  Employee's  Retirement 
System  (FERS);  Civil  Service  Retirement 
System  (CSRS);  Federal  Employee's 

roup  Life  Insurance  Plan,  and  the 

ederal  Employees'  Health  Benefit 

'rogram. 


ROUTME  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM,  MCLUDMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used  to:  (1) 
Provide  information  to  the  Office  of 
Workers'  Compensation  Programs. 
Veterans  Administration  Pension 
Benefits  Program,  Social  Security  Old 
Age,  Survivor  and  Disability  Insurance 
and  Medicare  Programs,  and  Federal 
civilian  employee  retirement  systems 
other  than  the  Civil  Service  Retirement 
System,  when  requested  by  that 
program  or  system  or  by  the  individual 
covered  by  this  system  of  records,  for 
use  in  determining  an  individual's 
,  claim  for  benefits  under  such  system;  (2) 
provide  information  necessary  to 
support  a  claim  for  life  insurance 
benefits  under  the  Federal  Employees' 
Group  Life  InsiUBnce  Program  to  the 
Office  of  Federal  Employees'  Group  Life 
Insurance.  4  East  24th  Street.  New  York, 
N.Y.  10010;  (3)  provide  information 
necessary  to  support  a  claim  for  health 
insurance  benefits  imder  the  Federal 
Employees'  Health  Benefits  Program  to 
a  health  insurance  carrier  or  plan 
participating  in  the  program;  (4) 
disclose  information  to  the  Department 
of  Justice  for  the  purpose  of  litigating  an 
action  or  seeking  legal  advice. 
Disclosure  may  be  made  during  judicial 
processes;  (5)  provide  information  to 
other  agencies  to  the  extent  provided  by 
law  or  regulation  and  as  necessary  to 
report  apparent  violations  of  law  to 
appropriate  law  enforcement  agencies; 
(6)  disclose  information  to  a  Federal, 
state,  or  local  agency,  maintaining  civil, 
criminal  or  other  relevant  enforcement 
information  or  other  pertinent 
information,  which  has  requested 
information  relevant  to  or  necessary  to 
the  requesting  agency's  or  the  bureau's 
hiring  or  retention  of  an  individual,  or 
issuance  of  a  security  clearance,  license, 
contract,  grant,  or  other  benefit;  (7) 
provide  information  and  records  to  the 
Office  of  Personnel  Management  for  the 
purpose  of  properly  administering 
Federal  Personnel  Systems  in 
accordance  with  applicable  laws. 
Executive  Orders  and  regulations;  (8) 
provide  information  to  an  agency 
designated  employee  representative 
when  such  representative  is  required 
under  Office  of  Personnel  Management 
regulations;  (9)  provide  information  to 
hospitals  and  similar  institutions  to 
verify  an  employee's  coverage  in  the 
Federal  Employees'  Health  Benefits 
Program;  (10)  provide  information  to  the 
Equal  Employment  Opportunity 
Commission  when  needed  to  resolve  a 
complaint;  (11)  disclose  relevant,  non- 
privileged  information  to  a  court, 
magistrate,  or  administrative  tribunal 


including  the  presentation  of  evidence, 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings;  (12)  provide  information  to 
officials  of  labor  organizations 
recognized  under  5  U.S.C.  Chapter  71 
when  relevant  and  necessary  to  their 
duties  of  exclusive  representation;  (13) 
provide  information  to  third  parties 
during  the  course  of  an  investigation  to 
the  extent  necessary  to  obtain 
information  pertinent  to  the 
investigation;  (14)  provide  information 
to  a  Congressional  office  in  response  to 
an  inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains. 

POLICIES  AND  PRACTICES  FOR  STORWM, 
RETRKVMO,  ACCESSMO.  RETAMMO.  AND 
DKPOSMO  OF  RECORDS  M  THE  SYSTBI: 

STORAOE: 

Magnetic  media,  punched  cards, 
discs,  forms,  flat  paper,  card  files,  lists, 
folders,  microfilm  and  microfiche. 

RETRKVAMLITY: 

Records  are  indexed  by  name,  social 
security  number,  birth  date,  and  by 
annuity  or  death  claim  number. 

SAFEGUARDS: 

Access  Controls  will  not  be  less  than 
those  provided  by  the  Automated 
Information  System  Seouity  Handbook, 
IRM  2(10)00.  and  the  Manager's 
Security  Handbook,  IRM  1(16)12.  This 
is  also  in  conformance  with  existing 
OPM  regulations. 

RETENTION  AND  DOPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Control  Schedule  301 — 
General  Records  Schedules,  IRM 
1(15)59.31. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Director,  Hiunan  Resources  Branch, 
and  Chief,  Personnel  Branch, 
appropriate  office.  Associate  Chief 
Counsel  (Finance  and  Management). 
Regional  and  District  Counsels.  (See  IRS 
Appendix  A  for  addresses.) 

NOmCATION  PROCEDURE: 

(1)  Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR.  part  1.  subpart  C,  appendix 
B.  Inquiries  should  be  addressed  to: 
District  Director  for  each  District  whose 
records  are  to  be  searched;  Service 
Center  Director  for  each  Service  Center 
whose  records  are  to  be  searched; 
Director,  Martinsburg  Competing  Center 
(for  Computing  Center  employees  only); 
Director,  Detroit  Computing  Center  (for 
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Computing  Center  employees  only); 
Regional  Commissioner  for  each 
Regional  Office  whose  records  are  to  be 
searched;  Director,  Human  Resources 
Branch,  National  Office;  Chief, 
Management  and  Administration, 
National  Office;  Regional  Counsel  for 
each  region  whose  records  are  to  be 
searched;  Assistant  Chief  Counsel 
(Enforcement  Litigation-Disclosure 
Litigation)  for  records  in  the  National 
Office  of  the  Chief  Counsel.  (See  IRS 
appendix  A  for  addresses);  (2)  If  the 
individual  is  retired  from  Federal 
service  he  should  direct  inquiries  to: 
Associate  Director  for  Compensation, 
Office  of  Persoimel  Management,  1900  E 
Street,  NW,  Washington,  DC  20415;  (3) 
if  the  individual  is  not  retired,  but  has 
been  separated  from  Federal  service,  he 
should  direct  inquiries  to:  National 
Personnel  Records  Center,  9700  Page 
Blvd.,  St.  Louis,  Missoiui  63132. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  appropriate  official 
Usted  above.  Individuals  requesting 
information  in  this  system  of  records 
should  provide  their  full  name,  date  of 
birth,  social  seciuity  number,  claiiA 
number,  if  assigned,  and  the  POD  in 
which  currently  or  formerly  employed. 

C0NTEST1NQ  RECORDS  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

The  information  in  this  system  is 
obtained  from  the  following  sources:  (1) 
The  individual  whom  the  information  is 
about;  (2)  GAO  Pay,  Leave  and 
Allowance  Records  System;  (3)  OPM 
Personnel  Management  Records  System; 
(4)  NARA  National  Personnel  Records 
Center;  (5)  OPM  Medical  Records 
System;  (6)  Federal  civilian  retirement 
systems  other  than  Civil  Service 
Retirement  System  and  Federal 
Employees'  Retirement  System;  (7) 
MiUtary  retired  pay  system  records;  (8) 
Office  of  Workers'  Compensation 
Programs;  (9)  Veterans  Administration 
Pension  Benefits  Programs;  (10)  Social 
Security,  Old  Age,  Survivor  and 
Disability  Insurance  and  Medicare 
Programs. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 


TREASURY/IRS  37.001 
SYSTEM  NAME: 

Abandoned  Enrollment 
AppUcations — Treasury /IRS. 

SYSTEM  LOCATION: 

Internal  Revenue  Service,  Office  of 
Director  of  Practice,  C:AP:P,  901  D 
Street,  SW,  Washington,  DC,  and  the 
Detroit  Computing  Center,  985  Michigan 
Ave.,  Detroit,  MI  48226. 

CATEGORIES  OF  INDIVtDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  applied  for 
enrollment  to  practice  before  the 
Internal  Revenue  Service  but 
subsequently  abandoned  their 
appUcaUons. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

AppUcations  for  enrollment  to 
practice  before  the  Internal  Revenue 
Service  and,  in  some  cases,  information 
regarding  individuals'  fitness  for 
enrollment. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
31  U.S.C.  330. 

PURPOSE(S): 

The  purpose  of  this  system  is  to  retain 
enrollment  applications,  for  the  benefit 
of  appUcants,  until  the  time  limits  for 
pursuing  such  appUcations  have 
expired. 

ROUTME  USES  OF  RECORD  MAINTAMED  IN  THE 
SYSTEM,  MCLUDMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records 
other  than  returns  and  retiun 
information  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
implementing,  a  statute,  rule, 
regulation,  order  or  license,  where  the 
disclosing  agency  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State  or  local  agency 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  Ucense,  contract,  grant,  or 
other  benefit;  (3)  disclose  relevant,  non- 
privileged  information  to  a  court, 
magistrate,  or  administrative  tribimal 
including  the  presentation  of  evidence, 
disclosures  to  opposing  counsel  or 


witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings;  (4)  provide  information  to 
a  Congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(5)  provide  information  to  third  parties 
during  the  course  of  an  investigation  to 
the  extent  necessary  to  obtain 
information  pertinent  to  the 
investigation;  (6)  provide  information  to 
the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings. 

POLKIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING.  ACCESSING.  RETAMING.  AND 
DtSPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

File  folders. 

RETRIEVABILrrY: 

Indexed  by  name  of  applicant. 

SAFEGUARDS: 

Those  safeguards  in  effect  at  Federal 
Records  Center. 

RETENTION  AND  DISPOSAL: 

Records  are  periodically  updated  to 
reflect  changes  and  maintained  as  long 
as  needed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Internal  Revenue  Service,  Office  of 
Director  of  Practice,  1111  Constitution 
Ave.,  NW,  Washington,  DC  20224. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  of 
records,  or  gain  access  to  records 
maintained  in  this  system  must  submit 
a  written  request  containing  the 
following  elements:  (1)  Identify  the 
record  system;  (2)  Identify  the  category 
and  type  of  records  sought;  (3)  Provide 
at  least  two  items  of  secondary 
identification  (date  of  birth,  employee 
identification  number,  dates  of 
employment  or  similar  information). 
Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1. 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to:  Internal  Revenue 
Service  Office  of  the  Director  of 
Practice,  C:AP:P,  1111  Constitution  Ave, 
NW,  Washington,  DC  20224. 
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(^^MTESTMQ  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
ove. 

I  SOURCE  CATEGORIES: 

I  Information  contained  in  this  system 
lay  have  been  provided  by  (1)  the 

applicant;  (2)  individuals;  (3)  the 

lotemal  Revenue  Service;  (4)  other 

government  agencies,  and  (5) 

professional  organizations. 

IIBIVnONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
rtaEASURY/IRS  37.002 
lirSTEMNAME: 

Files  Containing  Derogatory 
]  iformation  about  Individuals  Whose 
Applications  for  Enrollment  to  Practice 
Elefore  the  IRS  Have  Been  Denied  and 
ifipplicant  Appeal  Files — ^Treasury/IRS. 

^VsTEIf  LOCATION: 

' '  (l)  Internal  Revenue  Service,  Office  of 
t^rector  of  Practice,  901  D  Street,  SW, 
l^ashington,  DC;  and  (2)  Detroit 
Computing  Center,  985  Michigan 
Avenue,  Detroit,  MI  48226. 

tiATEGORIES  OF  MOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  whose  appUcations  for 
ebrollment  to  practice  before  the 
Internal  Revenue  Service  have  been 
denied,  including  those  who  have 
appealed  such  denial. 

bkTEQORES  OF  RECORDS  IN  THE  SYSTEM: 

Information  relating  to  individuals' 
appUcations  and  eUgibility  for 
JBkirollment  to  practice  before  the 
Internal  Revenue  Service. 

NUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 
31  U.S.C.  330. 


lflRPOSE(S): 

The  purposes  of  this  system  of  records 
ate  to  inform  the  Director  of  Practice 
ersonnel  that  certain  individuals  have 

n  denied  enrollment  based  on 
ierogatory  information  and  that  certain 
dividuals  have  appealed  denial  of 
rollment. 

NOUTME  USES  OF  RECORDS  MAMTAMED  IN  THE 
SYSTEM,  MCLUDMQ  CATEGORIES  OF  USERS  AND 
ItC  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  retiun 
iiiformation  may  be  made  only  as 
jirovided  by  26  U.S.C.  6103.  Records 
qther  than  returns  and  return 
ihformation  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
federal,  state,  or  foreign  agencies 
ijesponsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
implementing,  a  statute,  rule, 
t  sgulation,  order,  or  Ucense,  where  the 


disclosing  agency  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
F^eral,  State  or  local  agency 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant  or 
other  benefit;  (3)  disclose  relevant,  non- 
privileged  information  to  a  court, 
magistrate,  or  administrative  tribunal, 
including  the  presentation  of  evidence, 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  htigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  coimection  with  criminal  law 
proceedings;  (4)  provide  information  to 
a  Congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(5)  provide  information  to  third  parties 
during  the  course  of  an  investigation  to 
the  extent  necessary  to  obtain 
information  pertinent  to  the 
investigation;  (6)  provide  information  to 
the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  fimctions 
relating  to  civil  and  criminal 
proceedings. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETREVMG,  ACCESSMG,  RETAININQ,  AND 
DISPOSMG  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

File  folders. 

RETRIEVABUTY: 

Indexed  by  name  of  individual. 

safeguards: 

Locked  doors.  Access  is  limited  to 
authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Dispose  25  years  after  case  closed; 
transfer  to  Federal  Records  Center  5 
years  after  case  closed  except  for  a 
random  selection  of  a  small  number  of 
disciplinary  cases  to  be  made  at  5  year 
intervals  for  retention. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Internal  Revenue  Service,  Office  of 
Director  of  Practice,  C:AP:P,  1111 
Constitution  Avenue,  NW,  Washington, 
E)C  20224. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  of 
records,  or  gain  access  to  records 
maintained  in  this  system  must  submit 
a  written  request  containing  the 


following  elements:  (1)  Identify  the 
record  system;  (2)  Identify  the  category 
and  type  of  records  sought;  (3)  Provide 
at  least  two  items  of  secondary 
identification  (date  of  birth,  employee 
identification  number,  dates  of 
employment  or  similar  information). 
Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records  or  seeking  to  contest  its 
contents,  may  inquire  in  accordance 
with  instructions  appearing  at  31  CFR 
part  1,  subpart  C,  api}endix  B.  Inquiries 
should  be  addressed  to  the  Internal 
Revenue  Service,  Office  of  Director  of 
Practice,  C:AP:P,  1111  Constitution 
Avenue,  NW,  Washington,  DC  20224. 

CONTESTWO  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  this  system 
may  have  been  provided  by;  (1) 
Individuals;  (2)  the  Internal  Revenue 
Service;  (3)  other  Government  agencies, 
and  (4)  professional  organizations. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

This  system  is  exempt  fi-om  5  U.S.C. 
552a  (c)(3),  (d),  (e)(1),  (e)(4)(G).  (e)(4)(H), 
(e)(4)(I)  and  (f)  of  the  Privacy  Act 
pursuant  to  5  U.S.C.  552a(k)(2). 

TREASURY/IRS  37.003 

SYSTEM  NAME: 

Closed  Files  Containing  Derogatory 
Information  About  Individuals'  Practice 
Before  the  Internal  Revenue  Service  and 
Files  of  Attorneys  and  Certified  Public 
Accountants  Formerly  Enrolled  to 
Practice— Treasury/IRS. 

SYSTBi  location: 

(1)  Internal  Revenue  Service,  Office  of 
Director  of  Practice.  901  D  Street  SW, 
Washington,  DC;  and  (2)  Detroit 
Computing  Center,  985  Michigan 
Avenue,  Detroit,  MI  48226. 

CATEGORIES  OF  INDIVKMJALS  COVERED  BY  THE 
SYSTEM: 

Individuals  eligible  to  practice  before 
the  Internal  Revenue  Service  (attorneys, 
certified  public  accountants  and 
enrolled  agents). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  relating  to  individuals* 
enrollments  to  practice  before  the 
Internal  Revenue  Service  and  derogatory 
and  other  information  regarding  such 
practice. 

AUTHORITY  FOR  MAINTENANCE  OF  iHE  SYSTBI: 
31  U.S.C.  330. 
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PURPOSE(S): 

The  purposes  of  this  system  of  records 
are  to  permit  Director  of  Practice 
personnel  to  evaluate  new  derogatory 
information  about  an  individual's 
practice  before  the  hitemal  Revenue 
Service  in  Ught  of  past  evidence  of 
misconduct,  and  to  retain  information 
on  formerly  enrolled  attorneys  and 
certified  public  accountants  whom  the 
Director  of  Practice  might  need  to 
contact  with  regard  to  their  eligibility  to 
practice  before  the  Internal  Revenue 
Service. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEQORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records 
other  than  returns  and  return 
information  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  state,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
implementing,  a  statute,  rule, 
regulation,  order,  or  license,  where  the 
disclosing  agency  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  state,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  Ucense,  contract,  grant,  or 
other  benefit;  (3)  disclose  relevant,  non- 
privileged  information  to  a  court, 
magistrate,  or  administrative  tribunal, 
including  the  presentation  of  evidence, 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings;  (4)  provide  information  to 
a  Congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(5)  provide  information  to  third  parties 
during  the  com-se  of  an  investigation  to 
the  extent  necessary  to  obtain 
information  pertinent  to  the 
investigation;  (6)  provide  information  to 
the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings. 


POLiaES  AND  PRACTICES  FOR  STORING, 
RETRIEVMG,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders;  electronic  media. 

retrievability: 
Indexed  by  name  of  individual. 

SAFEGUARDS: 

Locked  doors.  Access  is  limited  to 
authorized  persoimel. 

RETENTION  AND  DISPOSAL: 

Dispose  25  years  after  case  closed; 
transfer  to  Federal  Records  Center  5 
years  after  case  closed  except  for  a 
random  selection  of  a  small  nimiber  of 
disciplinary  cases  to  be  made  at  5-year 
intervals  for  retention. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Internal  Revenue  Service,  Office  of 
Director  of  Practice,  C:AP:P,  1111 
Constitution  Avenue  NW,  Washington, 
DC  20224. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  of 
records,  or  gain  access  to  records 
maintained  in  this  system  must  submit 
a  written  request  containing  the 
following  elements:  (1)  Identify  the 
record  system;  (2)  Identify  the  category 
and  type  of  records  sought;  (3)  Provide 
at  least  two  items  of  secondary 
identification  (date  of  birth,  employee 
identification  number,  dates  of 
employment  or  similar  information). 
Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records  or  seeking  to  contest  its 
contents,  may  inquire  in  accordance 
with  instructions  appearing  at  31  CFR 
part  1,  subpart  C,  appendix  B.  Inquiries 
should  be  addressed  to  the  Internal 
Revenue  Service,  Office  of  Director  of 
Practice,  C:AP:P,  1111  Constitution 
Avenue  NW,  Washington,  DC  20224. 

CONTESTING  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  this  system 
may  have  been  provided  by:  (1) 
Individuals,  (2)  Internal  Revenue 
Service,  (3)  other  government  agencies, 
and  (4)  professional  organizations. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  is  exempt  fi'om  5  U.S.C. 
552a  (c)(3).  (d).  (e)(1).  (e)(4)(G),  (e)(4)(H), 
(e)(4)(I)  and  (f)  of  the  Privacy  Act 
pursuant  to  5  U.S.C.  552a(k)(2). 


TREASURY/IRS  37.004 
SYSTEM  NAME: 

Derogatory  Information  (No  Action) — 
Treasury/IRS. 

SYSTEM  LOCATION: 

Internal  Revenue  Service,  Office  of 
Director  of  Practice,  C:AP:P,  901  D 
Street  SW,  Washington.  DC. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY'THE 
SYSTEM: 

Attorneys,  certified  public 
accountants,  enrolled  agents  and  others. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Such  files  contain  derogatory 
information  concerning  attorneys, 
certified  public  accountants,  and 
enrolled  agents  and  others  over  whom 
there  is  no  current  jurisdiction,  where 
such  information  is  subject  to  future 
development,  or  where  such 
information  is  not  sufficiently  serious  to 
be  currently  considered  a  case  file. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
31  U.S.C.  330. 

PURPOSE(S): 

The  purpose  of  this  system  of  records 
is  to  permit  Director  of  Practice 
personnel  to  evaluate  new  derogatory 
information  about  an  individual's 
practice  before  the  Internal  Revenue 
Service  in  light  of  past  evidence  of 
misconduct. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records 
other  than  returns  and  return 
information  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  state,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of.  or  for 
implementing,  a  statute,  rule, 
regulation,  order,  or  license,  where  the 
disclosing  agency  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  state,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  relevant,  non- 
privileged  information  to  a  court, 
magistrate,  or  administrative  tribunal, 
including  the  presentation  of  evidence. 
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I  lisclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings;  (4)  provide  information  to 
i  [Congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(S)  provide  information  to  third  parties 
during  the  course  of  an  investigation  to 
the  extent  necessary  to  obtain 
information  pertinent  to  the 
investigation;  (6)  provide  information  to 
tke  news  media  in  accordance  with 
idelines  contained  in  28  CFR  50.2 
hich  relate  to  an  agency's  functions 
lating  to  civil  and  criminal 
eedings. 

>  AND  PRACTICES  FOR  STORINQ, 
niEVMG.  ACCESSMG,  RETAININQ,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

^ORAOE: 

File  folders;  electronic  media. 

i^ievabiuty: 
Indexed  by  name  of  individual. 

sKfeguards: 

Locked  doors.  Access  is  limited  to 
)  Lithorized  personnel. 

4  ETENTION  AND  DISPOSAL: 

Dispose  after  5  years  by  burning. 

I  rSTEM  MANAQER(S)  AND  ADDRESS: 

Internal  Revenue  Service,  Office  of 
iirector  of  Practice,  C:AP:P,  1111 
Constitution  Avenue  NW,  Washington, 
20224. 

CATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
ey  are  named  in  this  system  of 
ords,  or  gain  access  to  records 
aintained  in  this  system  must  submit 
written  request  containing  the 
allowing  elements:  (1)  Identify  the 
icord  system;  (2)  Identify  the  category 
bkid  type  of  records  sought;  (3)  Provide 
Bt  least  two  items  of  secondary 
Identification  (date  of  birth,  employee 
identification  number,  dates  of 
onployment  or  similar  information). 
Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 


p  ECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
f  jcord  contained  in  this  system  of 
t^cords,  or  seeking  to  contest  its 
pontents,  may  inquire  in  accordance 
yirith  instructions  appearing  at  31  CFR 
part  1,  subpart  C,  appendix  B.  Inquiries 
^ould  be  addressed  to  the  Internal 

evenue  Service,  Office  of  Director  of 
practice,  C:AP:P,  1111  Constitution 
/  .venue  NW,  Washington,  DC  20224. 


CONTESTING  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEQORIO: 

Information  contained  in  this  system 
may  have  been  provided  by  (1) 
individuals,  (2)  the  Internal  Revenue 
Service,  (3)  other  government  agencies, 
and  (4)  professional  organizations. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  is  exempt  fi-om  5  U.S.C. 
552a  (c)(3),  (d),  (e)(1).  (e)(4)(G),  (e)(4)(H), 
(e)(4)(I)  and  (f)  of  the  Privacy  Act 
pursuant  to  5  U.S.C.  552a(k)(2). 

TREASURY/IRS  37.005 

SYSTEM  NAME: 

Present  Suspensions  and  Disbarments 
Resulting  from  Administrative 
Proceeding — Treasury/IRS. 

SYSTEM  LOCATION: 

Internal  Revenue  Service,  Office  of 
Director  of  Practice,  C:AP:P,  901  D 
Street,  SW,  Washington,  DC. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  formerly  eligible  to 
practice  before  the  Internal  Revenue 
Service  but  now  either  suspended  or 
disbarred  from  such  practice  after  being 
accorded  due  notice  and  opportunity  for 
hearing. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  relating  to  individuals' 
enrollment  to  practice  before  the 
Internal  Revenue  Service,  derogatory 
and  other  information  regarding  such 
practice,  and  record  of  proceedings. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
31  U.S.C.  330. 

PURPOSE(S): 

The  purposes  of  this  system  of  records 
are  to  retain  derogatory  information 
about  an  individual's  practice  before  the 
Internal  Revenue  Service,  to  retain  a 
record  of  how  such  information  was 
evaluated  by  Director  of  Practice 
personnel,  to  retain  a  record  of  how  an 
individual  responded  to  allegations  of 
misconduct,  to  retain  a  record  of 
proceeding  before  an  administrative  law 
judge,  to  inform  Director  of  Practice 
personnel  that  certain  individuals  have 
been  suspended  or  disbarred,  and  to 
permit  Director  of  Practice  personnel  to 
assemble  and  consider  new  information 
bearing  on  an  individual's  eligibility  for 
reinstatement  to  practice. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  MCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 


provided  by  26  U.S.C.  6103.  Records 
other  than  returns  and  retiim 
information  may  be  used  to:  (1)  Transfer 
information  regarding  suspension  or 
disbarment  of  attorneys,  certified  public 
accountants  and  enrolled  agents  to 
professional  organizations;  (2)  disclose 
pertinent  information  to  appropriate 
Federal,  State,  or  foreign  agencies 
responsible  for  investigating  or 
pfosecuting  the  violations  of,  or  for 
implementing,  a  state,  rule,  regulation, 
order,  or  license,  where  the  disclosing 
agency  becomes  aware  of  an  indication 
of  a  violation  or  potential  violation  of 
civil  or  criminal  law  or  regulation;  (3) 
disclose  information  to  a  Federal,  state, 
or  local  agency,  maintaining  civil, 
criminal  or  other  relevant  enforcement 
information  or  other  pertinent 
information,  which  has  requested 
information  relevant  to  or  necessary  to 
the  requesting  agency's  or  the  bureau's 
hiring  or  retention  of  an  individual,  or 
issuance  of  a  security  clearance,  Ucense, 
contract,  grant,  or  other  benefit;  (4) 
disclose  relevant,  non-privileged 
information  to  a  court,  magistrate,  or 
administrative  tribunal,  including  the 
presentation  of  evidence,  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (5)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (6)  provide  information 
to  third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation;  (7)  provide  information  to 
the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings. 

POLIOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

File  folders;  electronic  media. 

retrievability: 
Indexed  by  name  of  individual. 

SAFEGUARDS: 

Locked  doors.  Access  is  limited  to 
authorized  personnel. 

retention  and  DISPOSAL: 

Dispose  25  years  after  case  closed; 
transfer  to  Federal  Records  Center  5 
years  after  case  closed  except  for  a 
random  selection  of  a  small  number  of 
disciplinary  cases  to  be  macie  at  5-year 
intervals  for  retention. 


69882 Federal  Register /Vol.  63,  No.  242  /  Thursday.  December  17,  1998 /Notices 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Internal  Revenue  Service.  Office  of 
Director  of  Practice.  C:AP:P,  1111 
Constitution  Avenue  NW,  Washington. 
DC  20224. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  of 
records,  or  gain  access  to  records 
maintained  in  this  system  must  submit 
a  written  request  containing  the 
following  elements:  (1)  Identify  the 
record  system;  (2)  Identify  the  category 
and  type  of  records  sought;  (3)  Provide 
at  least  two  items  of  secondary 
identification  (date  of  birth,  employee 
identification  number,  dates  of 
employment  or  similar  information). 
Inquiries  should  be  addressed  as  in 
"Record  access  procediu-es"  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
contents,  may  inquire  in  accordance 
with  instructions  appearing  at  31  CFR 
part  1.  subpart  C.  appendix  B.  Inquiries 
should  be  addressed  to  the  Internal 
Revenue  Service.  Office  of  Director  of 
Practice.  C:AP:P.  1111  Constitution 
Avenue  NW.  Washington.  IX:  20224. 

CONTESTMQ  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEQORIES: 

Information  contained  in  this  system 
may  have  been  provided  by:(l) 
Individuals,  (2)  Internal  Revenue 
Service,  (3)  other  govenmient  agencies, 
and  (4)  professional  organizations. 

EXEMPTIONS  CLAIMED  R3R  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3).  (d),  (e)(1),  (e)(4)(G),  (e)(4)(H). 
(e)(4)(I)  and  (f)  of  the  Privacy  Act 
pursuant  to  5  U.S.C.  552a(k)(2). 

TREASURY/IRS  37.006 

SYSTEM  NAME: 

General  Correspondence  File — 
Treasury /IRS. 

SYSTEM  LOCATION: 

Internal  Revenue  Service,  Office  of 
Director  of  Practice,  901  D  Street  SW, 
Washington,  DC. 

CATEGORIES  OF  INOIVIDUALS  COVERED  BY  THE 
SYSTEM: 

General  public. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

General  inquiries  and  comments  from 
the  general  public. 

AUTHORITY  FOR  MAKITENANCE  OF  THE  SYSTEM: 
31  U.S.C.  330. 


PURPOSE(S): 

The  purpose  of  this  system  is  to 
permit  Director  of  I^actice  personnel  to 
retrieve  selected  correspondence  from 
the  general  public  by  the 
correspondent's  last  name. 

ROUTME  USES  OF  RECORDS  MAMTAINED  IN  THE 
SYSTEM,  MCLUDMQ  CATEQORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records 
other  than  returns  and  return 
information  may  be  used  to:  (1)  Disclose 
pe^inent  information  to  appropriate 
Federal,  state,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
implementing,  a  state,  rule,  regulation, 
order,  or  license,  where  the  disclosing 
agency  becomes  aware  of  an  indication 
of  a  violation  or  potential  violation  of 
civil  or  criminal  law  or  regulation;  (2) 
disclose  information  to  a  Federal,  state, 
or  local  agency,  maintaining  civil, 
criminal  or  other  relevant  enforcement 
information  or  other  pertinent 
information,  which  has  requested 
information  relevant  to  or  necessary  to 
the  requesting  agency's  or  the  bureau's 
hiring  or  retention  of  an  individual,  or 
issuance  of  a  security  clearance,  license, 
contract,  grant,  or  other  benefit;  (3) 
disclose  relevant,  non-privileged 
information  to  a  court,  magis^ate,  or 
administrative  tribunal,  including  the 
presentation  of  evidence,  disclosiures  to 
opposing  coimsel  or  witnesses  in  the 
course  of  civil  discovery,  fitigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  Mdth 
criminal  law  proceedings;  (4)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (5)  provide  information 
to  third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation;  (6)  provide  information  to 
the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  any  agency's  functions 
relating  to  civil  and  criminal 
proceedings. 

POLiaES  AND  PRACTICES  FOR  STORING, 
RETRIEVMQ,  ACCESSMG,  RETAIMNG,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders. 

retrievability: 

Correspondence  is  indexed 
alphabetically  by  writer. 

SAFEGUARDS: 

Locked  doors.  Access  is  limited  to 
authorized  personnel. 


RETENTION  AND  DISPOSAL: 

Destroyed  after  3  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Internal  Revenue  Service,  Office  of 
Director  of  Practice,  C:AP:P,  1111 
Constitution  Avenue  NW,  Washington, 
DC  20224. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  of 
records,  or  gain  access  to  records 
maintained  in  this  system  must  submit 
a  written  request  containing  the 
following  elements:  (1)  Identify  the 
record  system;  (2)  Identify  the  category 
and  type  of  records  sought;  (3)  Provide 
at  least  two  items  of  secondary 
identification  (date  of  birth,  employee 
identification  number,  dates  of 
employment  or  similar  information). 
Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
contents,  may  inquire  in  accordance 
with  instructions  appearing  at  31  CFR 
part  1,  subpart  C,  appendix  B.  Inquiries 
should  be  addressed  to  the  Internal 
Revenue  Service,  Office  of  Director  of 
Practice,  C:AP:P,  1111  Constitution 
Avenue  NW,  Washington,  DC  20224. 

CONTESTING  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOUmX  CATEGORIES: 

Information  contained  in  this  system 
has  been  provided  by  the  general  public. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
TREASURY/IRS  37.007 
SYSTEM  NAME: 

Inventory — Treasury/IRS. 

SYSTEM  location: 

Internal  Revenue  Service,  Office  of 
Director  of  Practice,  C:AP:P,  901  D 
Street,  SW,  Washington,  DC;  Internal 
Revenue  Service,  Long  Island  Appeals, 
50  Clinton  Street,  Hempstead,  NY 
11550;  and  Internal  Revenue  Service, 
Appeals  Office,  701  Market  Street,  Suite 
2200,  Philadelphia,  PA  19106. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

(1)  Attorneys,  certified  public 
accoimtants  and  enrolled  agents  about 
which  alleged  misconduct  in  their 
practice  before  the  Internal  Revenue 
Service  is  being  reviewed  and 
evaluated;  (2)  Appraisers  who  have  been 
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referred  to  the  Director  of  Practice  for 
review  and  evaluation  of  conduct  which 
resulted  in  assessment  of  a  penalty 
ander  26  U.S.C.  6701(s);  and  (3) 
Applicants  for  enrollment  to  practice 
jefore  the  Internal  Revenue  Service  ' 
whose  applications  are  being  reviewed 
md  evaluated. 

SATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  relating  to  individuals' 
jnrollment  or  eligibility  to  practice 
jefore  the  Internal  Revenue  Service,  and 
information  relating  to  their  conduct  in 
such  practice;  and  information  relating 
to  appraisers  and  applicants  for 
enrollment. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
31  U.S.C.  330. 

■URPOSE(S): 

The  purposes  of  this  system  of  records 
ire  to  inform  Director  of  Practice 
)ersonnel  of  current  derogatory 
nformation  about  an  individual's 
jractice  before  the  Internal  Revenue 
Service,  to  permit  Director  of  Practice 
lersonnel  to  evaluate  such  information 
ind  an  individual's  response  to 
dlegations  of  misconduct,  and  to  permit 
Director  of  Practice  personnel  to  make 
:ecommendations  as  to  the  disposition 
)f  cases. 

KHiTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDING  CATEGORIES  OF  USERS  AND 
rHE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  retujn 
nformation  may  be  made  only  as 
)rovided  by  26  U.S.C.  6103.  Records 
)ther  than  returns  and  return 
nformation  may  be  used  to:  (1)  Disclose 
lertinent  information  to  appropriate 
federal,  state,  or  foreign  agencies 
:  "esponsible  for  investigating  or 
>rosecuting  the  violations  of.  or  for 
mplementing.  a  statute,  rule, 
'egulation,  order,  or  license,  where  the 
lisclosing  agency  becomes  aware  of  an 
ndication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
egulation;  (2)  disclose  information  to  a 
""ederal.  state,  or  local  agency, 
]  naintaining  civil,  criminal  or  other 
1  elevant  enforcement  information  or 
I  tther  pertinent  information,  which  has 
1  equested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
j  adividual.  or  issuance  of  a  seciirity 
( learance.  license,  contract,  grant,  or 
^ther  benefit;  (3)  disclose  relevant,  non- 
irivileged  information  to  a  court, 
lagistrate,  or  administrative  tribunal, 
eluding  the  presentation  of  evidence, 
isclosures  to  opposing  counsel  or 
\  intnesses  in  the  course  of  civil 
I  iscovery.  litigation,  or  settlement 
1  legotiations,  in  response  to  a  sut^>oena. 


or  in  connection  with  criminal  law 
proceedings;  (4)  provide  information  to 
a  congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(5)  provide  information  to  third  parties 
during  the  course  of  an  investigation  to 
the  extent  necessary  to  obtain 
information  pertinent  to  the 
investigation;  (6)  provide  information  to 
the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  crimihal 
proceedings. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSMG,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders;  electronic  media. 

RETRIEVABIUTY: 

Indexed  by  name  of  individual. 

SAFEGUARDS: 

Locked  doors.  Access  is  limited  to 
authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Dispose  25  years  after  case  closed; 
transfer  to  Federal  Records  Center  5 
years  after  case  is  closed  except  for  a 
random  selection  of  a  small  number  of 
disciplinary  cases  to  be  made  at  5-year 
intervals  for  retention. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Internal  Revenue  Service,  Office  of 
Director  of  Practice,  C:AP:P,  1111 
Constitution  Avenue  NW,  Washington. 
DC  20224. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  of 
records,  or  gain  access  to  records 
maintained  in  this  system  must  submit 
a  written  request  containing  the 
following  elements:  (1)  Identify  the 
record  system;  (2)  Identify  the  category 
and  type  of  records  sought;  (3)  Provide 
at  least  two  items  of  secondary 
identification  (date  of  birth,  employee 
identification  niunber,  dates  of 
employment  or  similar  information). 
Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
contents,  may  inquire  in  accordance 
with  instructions  appearing  at  31  CFR 
part  1.  subpart  C.  appendix  B.  Inquiries 
should  be  addressed  to  the  Internal 
Revenue  Service,  Office  of  Director  of 
Practice.  C:AP:P,  1111  Constitution 
Avenue  NW.  Washington.  DC  20224. 


CONTESTING  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  this  system 
may  have  been  provided  by:  (1) 
Individuals,  (2)  Internal  Revenue 
Service,  (3)  other  government  agencies, 
and  (4)  professional  organizations. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3),  (d),  (e)(1),  (e)(4)(G),  (e)(4)(H). 
(e)(4)(I)  and  (f)  of  the  Privacy  Act 
pursuant  to  5  U.S.C.  552a(k)(2). 

TREASURY/IRS  37.006 

SYSTEM  NAME: 

Register  of  Docketed  Cases  and 
Apphcant  Appeals — Treasury/IRS. 

SYSTEM  LOCATION: 

Internal  Revenue  Service,  Office  of 
Director  of  Practice,  C:AP:P,  901  D 
Street  SW,  Washington.  DC. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  against  whom  complaints 
have  been  filed  with  the  Office  of 
Director  of  Practice  pursuant  to  Title  31, 
CFR.  subpart  C,  §  10.54.  for  alleged 
violation  of  the  regulations  governing 
practice  before  the  Internal  Revenue 
Service  and  individuals  who  have 
appealed  to  the  Secretary  of  the 
Treasury,  the  denials  of  their 
application  for  enrollment  to  practice 
before  the  Internal  Revenue  Service. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Record  of  actions  taken  in  cases 
docketed  for  hearings  and  record  of 
actions  taken  on  appeals  ft-om  denials  of 
applications  for  enrollment. 

AUTHORITY  FOR  MAMTBUNCE  OF  THE  SYSTEM: 
31  U.S.C.  330. 

PURPOSE(S): 

The  purposes  of  this  system  of  records 
are  to  permit  Director  of  Practice 
personnel  to  assign  sequential  numbers 
to  cases  in  which  complaints  will  be 
issued  and  to  inform  Director  of  Practice 
personnel  of  which  cases  are  on  appeal 
with  the  Secretary  of  the  Treasury. 

ROUTME  USES  OF  RECORDS  MAMTAMEO  M  THE 
SVSrai,  MCLUDMQ  CATEOORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosiue  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records 
other  than  returns  and  return 
information  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  state,  or  foreign  agencies 
responsible  for  investigating  or 
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prosecuting  the  violations  of,  or  for 
implementing,  a  statute,  rule, 
regulation,  order,  or  license,  where  the 
disclosing  agency  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  state,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit:  (3)  disclose  relevant,  non- 
privileged  information  to  a  court, 
magistrate,  or  administrative  tribiuial, 
including  the  presentation  of  evidence, 
disclosures  to  opposing  counsel  or. 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings;  (4)  provide  information  to 
a  congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(5)  provide  information  to  third  parties 
during  the  course  of  an  investigation  to 
the  extent  necessary  to  obtain 
information  pertinent  to  the 
investigation;  {6)  provide  information  to 
the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVMIQ,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

File  folders;  electronic  media. 

retrievabiuty: 

Indexed  by  complaint  number  and  by 
name  of  the  individual. 

SAFEGUARDS: 

Locked  doors.  Access  is  Umited  to 
authorized  personnel. 

retention  and  disposal: 

Records  are  periodically  updated  to 
reflect  changes  and  maintained  as  long 
as  needed. 

8VSTBI  IIANAGER(S)  AND  ADDRESS: 

Internal  Revenue  Service,  Office  of 
Director  of  Practice,  C:AP:P,  1111 
Constitution  Avenue  NW,  Washington, 
DC  20224. 

NOmCATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  of 
records,  or  gain  access  to  records 
maintained  in  this  system  must  submit 


a  vmtten  request  containing  the 
following  elements:  (1)  Identify  the 
record  system;  (2)  Identify  the  category 
and  type  of  records  sought;  (3)  Provide 
at  least  two  items  of  secondary 
identification  (date  of  birth,  employee 
identification  niunber,  dates  of 
employment  or  similar  information). 
Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
contents,  may  inquire  in  accordance 
with  instructions  appearing  at  31  CFR 
part  1,  subpart  C,  appendix  B.  Inquiries 
should  be  addressed  to  the  Internal 
Revenue  Service,  Office  of  Director  of 
Practice,  C:AP:P,  1111  Constitution 
Avenue  NW,  Washington,  DC  20224. 

CONTESTING  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  this  system 
may  have  been  provided  by:  (1)  This 
office,  (2)  administrative  law  judges  and 
(3)  the  Internal  Revenue  Service. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

TREASURY/IRS  37.009 
SYSTEM  NAME: 

Enrolled  Agents  and  Resigned 
Enrolled  Agents  (Action  pursuant  to  31 
CFR,  §  10.55(b))— Treasury/IRS. 

SYSTEM  LOCATION: 

Detroit  Computing  Center,  985 
Michigan  Avenue,  Detroit,  MI  48226. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Those  individuals  who  are  currently 
enrolled  to  practice  before  the  Internal 
Revenue  Service  and  those  who  were 
formerly  enrolled  to  practice  before  the 
Internal  Revenue  Service  and  who 
resigned  from  such  enrollment. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  relating  to  individuals' 
applications  for  enrollment  to  practice 
before  the  Internal  Revenue  Service  and 
derogatory  and  other  information 
regarding  such  practice. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
31  U.S.C.  330. 

PURPOSE(S): 

The  purposes  of  this  system  of  records 
are  to  retain  derogatory  information 
about  an  individual's  practice  before  the 
Internal  Revenue  Service,  to  retain  a 


record  of  how  such  information  was 
evaluated,  to  retain  a  record  of  how  an 
individual  responded  to  allegations  of 
misconduct,  to  inform  Director  of 
Practice  personnel  that  certain 
individuals,  piu^uant  to  31  CFR, 
§  10.55(b),  have  offered  their  consent  to 
suspension  or  offered  to  resign  as 
enrolled  agents  and  that  such  offers 
have  been  accepted  by  the  Director  of 
Practice,  and  to  permit  Director  of 
Practice  personnel  to  assemble  and 
consider  new  information  bearing  on  an 
individual's  eUgibility  for  reinstatement 
to  practice. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records 
other  than  returns  and  return 
information  may  be  used  to:  (1)  Disclose, 
pertinent  information  to  appropriate 
Federal,  state,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
implementing,  a  statute,  rule, 
regulation,  order  or  license,  where  the 
disclosing  agency  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  state,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  relevant,  non- 
privileged  information  to  a  coiut, 
magistrate,  or  administrative  tribunal, 
including  the  presentation  of  evidence, 
disclosures  to  opposing  coimsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings;  (4)  provide  information  to 
a  congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(5)  provide  information  to  third  parties 
during  the  course  of  an  investigation  to 
the  extent  necessary  to  obtain 
information  pertinent  to  the 
investigation;  (6)  provide  information  to 
the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings. 
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POUOES  ANO  PRACTICES  FOR  STORING, 
RETRIEWIG,  ACCESSMO,  RETAINING,  ANO 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

File  folders;  electronic  media. 

RETRIEVABiJTY: 

Indexed  by  name  of  individual. 

SAFEGUARDS: 

Locked  doors.  Access  is  limited  to 
authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Destroyed  60  years  after  enrollment. 

SYSTBH  MANAGER(S)  AND  ADDRESS: 

Internal  Revenue  Service,  Office  of 
Director  of  Practice,  C:AP:P,  1111 
Constitution  Avenue  NW,  Washington, 
DC  20224. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  of 
records,  or  gain  access  to  records 
maintained  in  this  system  must  submit 
a  written  request  containing  the 
following  elements:  (1)  Identify  the 
record  system;  (2)  Identify  the  category 
and  type  of  records  sought;  (3)  Provide 
at  least  two  items  of  secondary 
identification  (date  of  birth,  employee 
identification  number,  dates  of 
employment  or  similar  information). 
Inquiries  should  be  addressed  as  in 
Record  access  procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  tiiis  system  of 
records,  or  seeking  to  contest  its 
contents,  may  inquire  in  accordance 
with  instructions  appearing  at  31  CFR 
part  1,  subpart  C,  appendix  B.  Inquiries 
should  be  addressed  to  the  Internal 
Revenue  Service,  Office  of  Director  of 
Practice,  C:AP:P,  1111  Constitution 
Avenue  NW,  Washington,  DC  20224. 

CONTESTING  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  this  system 
nay  have  been  provided  by  (1) 
hdividuals,  (2)  Internal  Revenue 
Service;  (3)  other  government  agencies, 
md  (4)  professional  organizations. 

EXBMPnONS  CLAWED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
)52a  (c)(3),  (d),  (e)(1).  (e)(4)(G),  (e)(4)(H). 
e)(4)(I)  and  (f)  of  the  Privacy  Act 
jursuant  to  5  U.S.C.  552a(k)(2). 

FREASURY/IRS  37.010 

tVSTBMNAME: 

Roster  of  Former  Enrollees — Treasury/ 
RS. 


SYSTEM  LOCATION: 

Internal  Revenue  Service,  Office  of 
Director  of  Practice.  C:AP:P.  901  D 
Street  SW,  Washington,  DC;  and  Detroit 
Computing  Center,  985  Michigan 
Avenue,Detroit,  MI  48226. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTBM: 

Attorneys  and  certified  public 
accountants  who  were  enrolled  to 
practice  before  the  Internal  Revenue 
Service  prior  to  enactment  of  the 
Agency  Practice  Act,  Title  5  U.S.  Code, 
Section  500  and  former  enrolled  agents 
who  do  not  renew  their  enrollment. 

CATEGORIES  OF  RECORDS  JN  THE  SYSTEM: 

This  system  contains  individuals' 
names,  addresses,  professions,  the  dates 
of  their  enrollments  and  the  expiration 
dates  of  such  enrollments. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 
31  U.S.C.  330. 

PURPOSE(S): 

The  purposes  of  this  system  of  records 
are  to  inform  Director  of  Practice 
personnel  that  certain  individuals  were 
enrolled  to  practice  before  the  Internal 
Revenue  Service  prior  to  enactment  of 
the  Agency  Practice  Act,  5  U.S.C, 
section  500,  and  to  inform  Director  of 
Practice  personnel  that  certain 
individuals  have  not  renewed  their 
enrollment. 

ROUTINE  USES  OF  RECORDS  MAMTAMED  IN  THE 
SYSTEM,  MCLUDING  CATEGORES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records 
other  than  returns  and  return 
information  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  state,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
implementing,  a  statute,  rule, 
regulation,  order  or  license,  where  the 
disclosing  agency  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  state,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  relevant,  non- 
privileged  information  to  a  court, 
magistrate,  oc  administrative  tribunal, 
including  the  presentation  of  evidence, 
disclosures  to  opposing  counsel  or 


witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings;  (4)  provide  information  to 
a  congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individualto  whom  the  record  pertains; 
(5)  provide  information  to  third  parties 
during  the  course  of  an  investigation  to 
the  extent  necessary  to  obtain 
information  pertinent  to  the 
investigation;  (6)  provide  information  to 
the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVV4G,  ACCESSMG,  RETAININQ.  AND 
DISPOSINQ  OF  RECORDS  M  THE  SYSTEM: 

storage: 
File  folders;  electronic  media. 

RETREVABnJTY: 

Indexed  by  profession  (i.e.,  attorney 
or  certified  public  accountant)  and  by 
the  individual's  name. 

SAFEGUARDS: 

Locked  doors.  Access  is  limited  to 
authorized  personnel. 

RETENTION  ANO  DISPOSAL: 

Records  are  periodically  updated  to 
reflect  changes  and  maintained  as  long 
as  needed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Internal  Revenue  Service.  Office  of 
Director  of  Practice.  C:AP:P,  1111 
Constitution  Avenue  NW,  Washington, 
DC  20224. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  of 
records,  or  gain  access  to  records 
maintained  in  this  system  must  submit 
a  written  request  containing  the 
following  elements:  (1)  Identify  the 
record  system;  (2)  Identify  the  category 
and  type  of  records  sought;  (3)  Provide 
at  least  two  items  of  secondary, 
identification  (date  of  birth,  employee 
identification  number,  dates  of 
employment  or  similar  information). 
Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
contents,  may  inquire  in  accordance 
with  instructions  appearing  at  31  CFR 
part  1,  subpart  C,  appendix  B.  Inquiries 
should  be  addressed  to  the  internal 
Revenue  Service.  Office  of  Director  of 
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Practice,  C:AP:P.  1111  Constitution 
Avenue  NW.  Washington,  DC  20224. 

CUNIUIMU  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  records  in 
this  system  has  been  provided  by:  (1) 
Individuals  and  (2)  the  Internal  Revenue 
Service. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
TREASURY/IRS  37.011 
SYSTEM  NAME: 

Present  Suspensions  bom  Practice 
before  the  Internal  Revenue  Service — 
Treasury/IRS. 

SYSTEM  location: 

Internal  Revenue  Service,  Office  of 
Director  of  Practice,  C:AP:P,  901  D 
Street,  SW,  Washington,  DC. 

categories  of  individuals  covered  by  the 
system: 

Attorneys,  certified  public 
accountants  and  enrolled  agents  who 
have  offered  their  consent  to  voluntary 
suspension  fit>m  practice  before  the 
Internal  Revenue  Service. 

categories  of  records  in  the  system: 

Information  relating  to  individuals' 
enrollment  or  eligibility  to  practice 
before  the  Internal  Revenue  Service, 
derogatory  and  other  information 
relating  to  their  conduct  in  such 
practice. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
31  U.S.C.  330. 

purpose(s): 

The  purposes  of  this  system  of  records 
are  to  retain  derogatory  information 
about  an  individual's  practice  before  the 
Internal  Revenue  Service,  to  retain  a 
record  of  how  such  information  was 
evaluated  by  Director  of  Practice 
personnel,  to  retain  a  record  of  how  an 
individual  responded  to  allegations  of 
misconduct,  to  inform  Director  of 
Practice  personnel  that  certain 
individuals,  pursuant  to  31  CFR 
10.55(b),  have  offered  their  consent  to 
suspension  and  that  such  offers  have 
been  accepted  by  the  Director  of 
Practice,  and  to  permit  Director  of 
Practice  personnel  to  assemble  and 
consider  new  information  bearing  on  an 
individual's  eligibility  for  reinstatement 
to  practice. 


ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM.  MCLUDMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used:  Disclosure  of 
returns  and  return  information  may  be 
made  only  as  provided  by  26  U.S.C. 
6103.  Records  other  than  returns  and 
return  information  may  be  used  to:  (1) 
Disclose  pertinent  information  to 
appropriate  Federal,  state,  or  foreign 
agencies  responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
implementing,  a  statute,  rule, 
regulation,  order,  or  license,  where  the 
disclosing  agency  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  state,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  relevant,  non- 
privileged  information  to  a  court, 
magistrate,  or  administrative  tribunal, 
including  the  presentation  of  evidence, 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings;  (4)  provide  information  to 
a  congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(5)  provide  information  to  third  parties 
during  the  course  of  an  investigation  to 
the  extent  necessary  to  obtain 
information  pertinent  to  the 
investigation;  (6)  provide  information  to 
the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings. 

POLIOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders;  electronic  media. 

RETRIEVABILITY: 

Indexed  by  name  of  individual. 

SAFEGUARDS: 

Locked  doors.  Access  is  limited  to 
authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Dispose  25  years  after  case  closed; 
transfer  to  Federal  Records  Center  5 
years  after  case  closed  except  for  a 


random  selection  of  a  small  number  of 
disciplinary  cases  to  be  made  at  5-year 
intervals  for  retention. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Internal  Revenue  Service,  Office  of 
Director  of  Practice.  C:AP:P,  1111 
Constitution  Avenue  NW,  Washington, 
DC  20224. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  of 
records,  or  gain  access  to  records 
maintained  in  this  system  must  submit 
a  written  request  containing  the 
following  elements:  (1)  Identify  the 
record  system;  (2)  Identify  the  category 
and  type  of  records  sought;  (3)  Provide 
at  least  two  items  of  secondary 
identification  (date  of  birth,  employee 
identification  niunber,  dates  of 
employment  or  similar  information). 
Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
contents,  may  inquire  in  accordance 
with  instructions  appearing  at  31  CFR 
part  1,  subpart  C,  appendix  B.  Inquiries 
should  be  addressed  to  the  Internal 
Revenue  Service,  Office  of  Director  of 
Practice,  C:AP:P,  1111  Constitution 
Avenue  NW,  Washington,  DC  20224. 

CONTESTING  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  this  system 
may  have  been  provided  by:  (1) 
Individuals,  (2)  the  Internal  Revenue 
Service,  (3)  other  government  agencies, 
and  (4)  professional  organizations. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  is  exempt  ft-om  5  U.S.C. 
552a  (c)(3),  (d),  (e)(1),  (e)(4)(G).  (e)(4)(H). 
(e)(4)(I)  and  (f)  of  the  Privacy  Act 
pursuant  to  5  U.S.C.  552a(k)(2). 

TREASURY/IRS  38.001 
SYSTEM  NAME: 

General  Training  Records — Treasury/ 
IRS. 

SYSTEM  location: 

National  Office,  Regional  Offices, 
District  Offices.  Internal  Revenue 
Service  Centers,  Detroit  Computing 
Center  and  the  Martinsburg  Computing 
Center.  (See  IRS  appendix  A  for 
addresses.) 
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CATEQOnES  OF  MOIVIOUALS  COVERED  BY  THE 

system: 

IRS  employees  who  have  participated 
in  or  who  may  be  scheduled  for  training 
activities  (students,  instructors,  program 
managers,  etc.).  Other  Federal  or  non- 
Ckivemment  individuals  who  have 

Earticipated  in  or  assisted  with  training 
rograms  (students,  instructors,  course 
developers,  interpreters,  etc.). 

BATEQOmES  Of  RECORDS  IN  THE  SYSTEM: 

Variety  of  records  containing 
information  about  an  individual  related 
to  training,  such  as:  course  rosters, 
ttudent  registrations,  nomination  forms, 
x>urse  evaluations,  instructor  lists, 
ndividual  development  plans, 
:ounseUng  records,  examination 
materials,  payment  records,  and  other 
lecordations  of  training  necessary  for 
reporting  and  evaluative  purposes. 
Some  records  within  this  system  may 
ilso  be  contained  in  TR/IRS  36.003, 
General  Personnel  Records. 

kUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  Chapter  41;  Executive  Order 
11348. 

>URPOSE(S): 

These  records  are  collected  and 
naintained  to  provide  dociunentation  of 
ndividual  training  development  plans, 
raining  requirements,  nominations, 
itudent  training  registration,  instructor 
ists,  course  rosters,  course  evaluations, 
x}unseling  records,  examination 
naterials,  and  accounting  and  financial 
nformation,  with  regard  to  training 
reporting  and  evaluation  purposes. 

KXITME  USES  OF  RECORDS  MAMTAMED  M  THE 
rVSTEM,  MCLUDMQ  CATEGORIES  OF  USERS  AND 
ItE  PURPOSES  OF  SUCH  USES: 

Records  and  information  from  these 
«cords  may  be  used  to:  (1)  Disclosure 
>f  information  to  the  Department  of 
ustice  for  the  purpose  of  Utigating  an 
iction  or  seeking  legal  advice. 
^  sclosuie  may  be  made  during  judicial 
recesses;  (2)  provide  information  to  a 
mgressional  office  in  response  to  an 
iquiry  made  at  the  request  of  the 
dividual  to  whom  the  record  pertains; 
?)  provide  input  data  for  the  automated 
"raining  CPDF  at  the  Office  of 
'ersonnel  Management. 

AND  PRACTICES  FOR  STORSIQ, 
METREVSia,  ACCE8SMQ.  RETAMMO.  AND 
I IBPOSMQ  OF  RECORDS  4N  THE  SYSTEM: 

fTORAOE: 

Magnetic  media,  index  cards,  forms. 
^r  flat  paper. 

VETREVABIUTY: 

Computer  records  are  indexed  by 
I  ocial  security  account  numbers,  course 
I  itles,  dates  of  training,  location  of 


training  and  by  specific  employee 
information  (i.e.,  name,  title,  grade, 
etc.);  other  records  are  indexed  by  name 
and  course  title. 

SAFEGUARDS: 

Access  Controls  will  not  be  less  than 
those  provided  by  the  Automated 
Information  System  Security  Handbook, 
IRM  2(10)00.  Individual  computer 
records  are  available  to  those  persons  at 
OFM,  Treasury  or  IRS  who  are  directly 
involved  with  the  training  function. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Control  Schedule  301 — 
General  Records  Schedules,  IRM 
1(15)59.31. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

All  Education  Branch  Chiefs,  Support 
Services  Division,  at  the  National  Office; 
Office  of  the  Assistant  Commissioner 
(International);  National  Director  of 
Education;  Managers  in  Corporate 
Education;  Chief,  Headquarters 
Operations  and  Training;  Managers  at 
the  Detroit  and  Mtirtinsburg  Computing 
Centers;  Regional  Directors,  and  Host 
Site  Support  Chiefs,  (see  appendix  A  for 
addresses.) 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR,  part  1,  subpart  C,  appendix 
B.  Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1 , 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  system  manager(s) 
in  the  office(s)  where  records  to  be 
searched  are  located.  (See  appendix  A 
for  addresses.) 

CONTESTWtG  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

Information  is  extracted  from 
participant  registration  forms, 
individual  development  plans,  skill 
siirveys,  personnel  records,  and  other 
forms  as  may  be  developed  and 
prescribed  by  0PM,  Treasury,  and  IRS 
Training  Personnel. 

EXEMPTIONS  CUUMED  FOR  THE  SYSTEM: 

None. 


TREASURY/IRS  42.001 
SYSTEM  NAME: 

Examination  Administrative  File — 
Treasury/IRS. 

SYSTEM  LOCATION: 

Office  of  the  Assistant  Commissioner 
(Examination)  and  Office  of  the 
Assistant  Commissioner  (International), 
National  Office;  Regional  Offices, 
District  Offices,  and  Internal  Revenue 
Service  Centers.  (See  IRS  appendix  A 
for  addresses.) 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Any  taxpayer  who  is  being  considered 
for  examination  or  is  being  or  has  been 
examined  for  tax  determination 
purposes,  i.e.,  income,  estate  and  gift, 
excise,  or  employment  tax  UabiUty. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Records  containing  investigatory 
materials  required  in  making  a  tax 
determination  or  other  verification  in 
the  administration  of  tax  laws  and  all 
other  related  sub-files  directly  related  to 
the  processing  of  the  tax  case.  This 
system  also  includes  other  management 
material  related  to  a  case  and  used  for 
tax  administrative  purposes,  including 
the  appeals  process  and  systems 
formerly  pubUshed  as  42.018,  42.023, 
and  42.025. 

AUTHORfTY  FOB  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  26  U.S.C.  7602.  7801, 
and  7802. 

PURPOSE(S): 

Nimierous  tax  returns  are  examined 
each  year.  The  system  provides  a 
complete  record  of  the  examinations  of 
tax  returns.  It  also  allows  IRS  access  to 
investigatory  materials  and  management 
materials  relating  to  examinations  for 
purposes  of  tax  adminstration  and 
analysis  of  taxpayer  compliance. 

ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCLUDMQ  CATBMRCS  OF  USES  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  retiun 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

POUCNS  AND  PRACTICES  FOR  STORMQ, 
RETRCVMG,  ACCESSMQ,  RETAMMO,  AND 
OttPOSMG  OF  RECORDS  M  THE  SYSTBl: 

storage: 

Paper  documents,  machine-sensible 
data  media,  microfilm. 

retrievawlity: 

By  taxpayer's  name,  taxpayer 
identification  number  (social  security 
nimiber  or  employer  identification 
number)  and  document  locator  number. 
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SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  for  by  Managers  Security 
Handbook.  IRM  1(16)12  and  the 
Automated  hiformation  System  Security 
Handbook,  IRM  2(10)00. 

RETENTION  AND  (NSPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Control  Schedule  202  for 
Examination — Regional  and  District 
Offices.  IRM  1(15)59.22. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Official  prescribing  policies  and 
practices — Assistant  Commissioner 
(Examination)  and  Assistant 
Commissioner  (International);  Officials 
maintaining  the  system — Assistant 
Commissioner  (Examination),  Assistant 
Commissioner  (International)  District 
Directors,  and  Internal  Revenue  Service 
Center  Directors.  (See  IRS  appendix  A 
for  addresses.) 

NOTIFICATION  PROCEDURE: 

This  system  is  exempt  from  the 
notification  provisions  of  the  Privacy 
Act. 

RECORD  ACCESS  PROCEDURES: 

This  system  is  exempt  from  the  access 
and  contest  provisions  of  the  Privacy 
Act. 

CONTESTING  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

(1)  Taxpayers'  returns;  (2)  taxpayer's 
books  and  records;  (3)  informants  and 
third  party  information;  (4)  city  and 
state  governments;  (5)  other  Federal 
agencies;  (6)  examinations  of  related 
taxpayers;  (7)  examinations  of  other 
taxpayers,  and  (8)  taxpayer's 
representative. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 

TREASURY/IRS  42.008 

SYSTEM  NAME: 

Audit  Information  Management 
System  (AIMS)— Treasury/IRS. 

SYSTEM  LOCATION: 

This  system  is  composed  of  (1) 
computer  files  located  at  each 
jurisdictional  IRS  Service  Center  (where 
tax  retujn  is  under  examination 
control);  (2)  video  terminals  located  at 
each  jurisdictional  district  (served  by  an 
IRS  Service  Center),  National  Office; 
and  (3)  group  control  card  forms  5345 
and  5354  (including  temporary  and 
interim  processing  files  for  management 


and  control  purposes),  located  at  each 
jurisdictional  district  office.  Items 
described  under  (3)  above  are  subfiles  of 
the  AIMS  System.  (See  IRS  appendix  A 
for  addresses.) 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Taxpayers  whose  tax  returns  are 
under  the  jurisdiction  of  the 
Examination  Division.  Examiners 
assigned  to  taxpayer  cases. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Tax  return  information  from  the 
Master  File,  Tax  return  status  and 
location  changes.  Examination  Closing 
information  on  examined  and  non- 
examined  tax  returns,  examiner's  name, 
including  related  internal  management 
information  and  a  code  identifying 
taxpayers  that  threatened  or  assaulted 
IRS^mployees. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  26  U.S.C.  7602,  7801 
and  7802. 

PURPOSE(S): 

AIMS  is  a  computer  system  designed 
to  give  Examination  Division 
information  about  returns  in  inventory 
and  closed  returns.  This  allows  IRS  to 
identify  the  status  and  location  of  tax 
returns  in  Examination  and  prepare 
analyses  of  the  examination  process.  It 
includes  Exam  Returns  Control  System 
(ERCS)  records. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

POLiaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSMG,  RETAINING,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Computer,  microfiche,  paper. 

retrievabiuty: 

By  taxpayer  identification  number 
(social  security  number  or  employer 
identification  number). 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  for  by  Managers  Security 
Handbook,  IRM  1(16)12  and  the 
Automated  Information  System  Security 
Handbook,  IRM  2(10)00. 

RETENTION  AND  DISPOSAL: 

Computer  Record:  Examined  closings, 
surveyed  claims  and  some  tyjjes  of  non- 
examined  closings  are  dropped  from  the 
data  base  60  days  after  closing  or  when 
assessment  verification  is  completed, 
whichever  is  later.  The  balance  of  non- 


examined  closings  are  dropped  at  the 
end  of  the  month  following  the  month 
of  closing.  Paper  Records:  Generally, 
AIMS  forms  are  destroyed  within  90 
days  of  the  closing.  Exceptions  include: 
(1)  The  charge-out  which  becomes  part 
of  the  case  file  and  is  sent  to  the  Federal 
Records  Center  with  the  case;  (2) 
Examination  request  forms  which 
become  the  Examination  group's  control 
card;  and  (3)  The  Examination  group's 
control  card  which  is  retained  in  a 
closed  file  for  3  years  (in  the  case  of 
field  examinations)  and  90  days  (in  the 
case  of  office  examinations).  Authority: 
Records  Disposition  Handbooks,  IRM 
1(15)59.1  through  IRM  1(15)59.32. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Official  prescribing  policies  and 
practices — Assistant  Commissioner 
(Examination).  Officials  maintaining  the 
system — Assistant  Regional 
Commissioners  (Examination),  District 
Directors,  and  Internal  Revenue  Service 
Center  Directors.  (See  IRS  appendix  A 
for  addresses.) 

NOTIRCATION  PROCEDURE: 

This  system  is  exempt  from  the 
notification  provisions  of  the  Privacy 
Act. 

RECORD  ACCESS  PROCEDURES: 

This  system  is  exempt  from  the  access 
and  contest  provisions  of  the  Privacy 
Act. 

CONTESTING  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 
Tax  Returns  and  Examination  files. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 

TREASURY/IRS  42.013 
SYSTEM  NAME: 

Project  Files  for  the  Uniform 
Application  of  Laws  as  a  Result  of 
Technical  Determinations  and  Court 
Decisions — Treasury/IRS. 

SYSTEM  LOCATION: 

District  offices.  (See  IRS  appendix  A 
for  addresses.) 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  grouped  as  to  project,  i.e., 
individual  shareholders  of  a  corporation 
where  a  determination  having  a  tax 
effect  has  been  made. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Listing  of  individuals  and  their 
income  tax  information. 
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AUTNonmr  for  mamtenance  of  the  system: 

5  U.S.C.  301;  26  U.S.C.  7602,  7801 
and  7802. 

PURPOSE(S): 

In  some  instances,  a  technical 
determination  either  from  an 
examination  or  from  a  Chief  Coimsel 
ruling  or  court  decision  will  result  in 
tax  effect  to  shareholders  of  a 
corporation.  This  system  allows  the  IRS 
to  monitor  and  control  the  shareholder 
returns  that  are  included  in  the  project. 

ROUTME  USES  OF  RECOItOS  MAMTAMEO  M  THE 
SYSTEM,  MCUIOMQ  CATEQOmES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRCVMQ,  ACCESSMG,  RETAMMO,  AND 
MSPOSMQ  OF  RECORDS  M  THE  SYSTEM: 

STORAQE: 

Paper  doc\unents  and  magnetic 
media. 

retrevabmjty: 

By  taxpayer's  name  and  social 
security  number. 

•AFEOUAROS: 

Access  controls  will  not  be  less  than 
those  provided  for  by  Mapagers  Security 
Handbook,  IRM  1(16)12  and  the 
Automated  Information  System  Security 
Handbook,  IRM  2(10)00. 

RETBfnON  AND  disposal: 

Records  are  maintained  in  accordance 
with  Records  Control  Schedule  102  for 
Examination  Division — National  Office, 
IRM  1(15)59.12. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Officials  prescribing  policies  and 
practices — Assistant  Commissioner 
(Examination)  and  Assistant 
Commissioner  (International).  Officials 
maintaining  the  system — Director  of 
District  where  the  taxpayer  resides.  (See 
IRS  appendix  A  for  addresses.) 

NormcATiON  procedure: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix 
B.  Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordemce  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  ^ould 


be  addressed  to  the  District  Director  in 
the  District  where  the  records  are 
located.  (See  IRS  appendix  A  for 
addresses.) 

CONTESTMQ  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

(1)  Shareholder  records,  (2) 
individual's  tax  return,  and  (3) 
examination  of  related  taxpayer. 

EXBMniONS  CUUMB)  FOR  THE  SYSTBH: 

None. 
TREASURY/IRS  42.014 
SYSTEM  NAME: 

Internal  Revenue  Service  Employees' 
Returns  Control  Files — Treasury/IRS. 

SYSTEM  LOCATION: 

District  Offices  (See  IRS  appendix  A 
for  addresses.) 

CATEGORIES  OF  MDIVDUALS  COVERED  BY  THE 
SYSTEM: 

Any  individual  who  is  employed  by 
the  Internal  Revenue  Service. 

CATEQORKS  OF  RECORDS  IN  THE  SYSTEM: 

Alphabetical  hsting  of  employee, 
income  tax  return  information  including 
prior  examination  results  and  other  tax 
related  information. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C  301;  26  U.S.C.  7602,  7801 
and  7802. 

PURPOSE(S): 

This  system  provides  administrative 
controls  for  tax  returns  of  Internal 
Revenue  Service  employees  considered 
for  examination,  being  examined,  or 
previously  examined. 

ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCLUOMQ  CATEGOMES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  retimis  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

POLICIES  AND  PRACTICES  FOR  STORMO, 
RETREVMG,  ACCESSMG,  RETAMMO.  AND 
DBP06MG  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  documents,  machine-sensible 
data  media,  microfilm. 

retrevabmjty: 

By  employee's  name  and  social 
security  niunber. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  for  by  Managers  Security 
Handbook,  IRM  1(16)12  and  the 
Automated  Information  System  Security 
Handbook,  IRM  2(10)00. 


retention  AND  DMPOSAU 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks, 
IRM  1(15)59.1  through  IRM  1(15)59.32. 
Generally,  records  are  periodically 
updated  to  reflect  changes  and  retained 
as  long  as  the  individual  is  employed. 

system  manaqer(s)  and  address: 

Official  prescribing  policies  and 
practices — Assistant  Commissioner 
(Examination).  Officials  maintainbig  the 
system — Director  of  District  where 
individual  resides.  (See  IRS  appendix  A 
for  addresses.) 

NomcATioN  procedure: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix 
B.  Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

-RECORaACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  District  Director  in 
the  District  where  the  records  are 
located.  (See  IRS  Appendix  A  for 
addresses.) 

COWTESTMG  RECORD  PROCSMIRES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES:  . 

Employee's  tax  return. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
TREASURY/IRS  42.016 
SYSTEM  NAME: 

Classffication/Centrahzed  Files  and 
Scheduling  Files— Treasury/IRS. 

SYSTBI  location: 

District  Offices,  Internal  Revenue 
Service  Centers.  (See  IRS  appendix  A 
for  addresses.) 

CATEGORIES  OF  MDIVDUALS  COVERED  BY  THE 

system: 

Individuals  whose  returns  or  claims   - 
are  classified  for  examination. 

CATEGORES  OF  REOOROS  M  THE  SYSTEM: 

Individuals'  tax  returns/claims  and 
other  information,  including 
information  reports  considered  in 
screening/classifying  of  an  individual's 
return  or  claim  for  refund. 

AUTHORITY  FOR  MABfTENANCE  OF  THE  SYSTBI: 

5  U.S.C.  301;  26  U.S.C.  7602,  7801 
and  7802. 


\ 
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PURPOSE(S): 

This  is  a  system  for  storage  and 
control  of  returns  identified  for 
potential  examination.  It  provides  for 
the  centraUzed  storage  of  returns  prior 
to  scheduling  for  examination  and  a 
means  to  control  and  access  these 
returns  as  needed. 

ROUTME  USES  OF  RECORDS  MAMTAMEO  M  THE 
SYSTEM,  MCLUOMQ  CATEQORES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

POUOES  AND  PRACTICES  FOR  STORMQ, 
RETRCVMQ,  ACCESSaiG,  RETAMMG,  AND 

wsposma  of  records  m  the  system: 

STORAGE: 

Paper  docimients,  computer  printouts, 
magnetic  media. 

retrcvabuty: 

By  taxpayer's  name  and  social 
security  number. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  for  by  Managers  Security 
Handbook.  IRM  1(16)12  and  the 
Automated  Information  System  Security 
Handbook.  IRM  2(10)00. 

RETENTION  AND  OSPOSAU 

Returns/claims  accepted  as  filed  are 
returned  to  System  of  Records  22.034. 
Returns/claims  selected  for  examination 
become  part  of  System  of  Records 
42.001.  Other  information  is  retained 
until  associated  with  returns/claims  or 
two  years,  whichever  occurs  first. 
Authority:  Records  Disposition 
Handbook  IRM  1(15)59.1  through  IRM 
1(15)59.32. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Official  prescribing  policies  and 
practices — Assistant  Commissioner 
(Examination).  Officials  maintaining  the 
system — EMstrict  Directors,  Internal 
Revenue  Service  Center  Directors.  (See 
IRS  appendix  A  for  addresses.) 

NOrmCATION  PROCEDURE: 

This  system  is  exempt  from  the 
notification  provisions  of  the  Privacy 
Act. 

RECORD  ACCESS  PROCEDURES: 

This  system  is  exempt  from  the  access 
and  contest  provisions  of  the  Privacy 
Act. 

CONTESTMG  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

(1)  Tax  returns,  (2)  requests  fi-om 
taxpayer,  and  (3)  requests  fi-om 


Collection  Division  for  prompt 
examination. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 

TREASURYARS  42.017 

SYSTEM  NAME: 

International  Enforcement  Program 
Files— Treasury/IRS. 

SYSTEM  LOCATION: 

Office  of  the  Assistant  Commissioner 
(International).  National  Office;  District 
Offices,  and  Internal  Revenue  Service 
Centers.  (See  IRS  appendix  A  for 
addresses.) 

CATEGORIES  OF  INDMOUALS  COVERED  BY  THE 
SYSTEM: 

Any  individual  having  foreign 
business/financial  activities. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Listing  of  individuals,  identification 
numbers  (if  known),  summary  of 
income  expenses,  financial  information 
as  to  foreign  operations  or  financial 
transactions,  acquisition  of  foreign 
stock,  controlling  interest  of  a  foreign 
corporation,  organization  or 
reorganization  of  foreign  corporation 
examination  results,  information 
concerning  potential  tax  liability,  etc. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  26  U.S.C.  7602,  7801 
and  7802. 

PURPOSE(S): 

The  purpose  is  to  monitor  the 
International  Enforcement  Program.  It 
provides  data  for  the  preparation  of 
periodic  reports,  the  analysis  of  which 
is  the  basis  to  determine  the 
effectiveness  of  the  program. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUOMG  CATEGORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVBIG,  ACCESSMG,  RETAINING,  AND 
DISPOSMG  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  documents,  microfilm,  machine 
sensible  magnetic  media. 

retrievability: 

By  individual's  name  and  social 
security  number. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  for  by  Managers  Security 


Handbook.  IRM  1(16)12  and  the 
Automated  Information  System  Security 
Handbook.  IRM  2(10)00. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks. 
IRM  1(15)59.1  through  IRM  1(15)59.32. 
Generally,  records  are  periodically 
updated  to  reflect  changes  and  retained 
as  long  as  the  individual  has  substantial 
foreign  business/financial  activities. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Officials  prescribing  policies  and 
practices — Assistant  Commissioner 
(Examination)  and  Assistant 
Commissioner  (International).  Officials 
maintaining  the  system — Assistant 
Commissioner  (International).  District 
Directors,  Internal  Revenue  Service 
Center  Directors.  (See  IRS  appendix  A 
for  addresses.) 

NOmCATION  PROCSHJRE: 

This  system  is  exempt  bova  the 
notification  provisions  of  the  Privacy 
Act. 

RECORD  ACCESS  PROCEDURES: 

This  system  is  exempt  fit>m  the  access 
and  contest  provisions  of  the  Privacy 
Act. 

CONTESTMG  RKORD  PROCBHIRES: 

26  U.S.C.  78_52(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

(1)  European  treaty  countries.  (2) 
individual's  tax  returns.  (3)  examination 
of  related  taxpayers,  and  (4)  public 
sources  of  information. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

This  system  has  been  designated  as 
exempt  irora  certain  provisions  of  the 
Privacy  Act. 

TREASURY/IRS  42.021 

SYSTEM  NAME: 

Compliance  Programs  and  Projects 
Files— Treasury/IRS. 

SYSTEM  location: 

National  Office.  Regional  Offices, 
District  Offices,  and  Internal  Revenue 
Service  Centers.  (See  IRS  appendix  A 
for  addresses.) 

CATEGORIES  OF  MOIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Taxpayers  who  may  be  involved  in 
tax  evasion  schemes,  including 
withholding  noncompliance  or  other 
areas  of  noncompliance  grouped  by 
industry,  occupation,  or  financial 
transactions,  and  other;  e.g.,  return 
preparers,  political  contributions, 
corporate  kickbacks,  questionable  Forms 
W-4. 
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CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  pertaining  to  individuals  in 
projects  and  programs,  and  records  used 
to  consider  individuals  for  selection  in 
projects  and  programs. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  26  U.S.C.  7602.  7801 
and  7802.         ^ 

pOrpose(s): 

This  system  provides  a  means  to 
monitor  and  control  information  related 
to  special  programs  and  projects  to 
identify  areas  of  non-compliance.  Using 
this  information,  available  efforts  can  be 
focused  on  the  more  significant  non- 
compliance issues.  This  system  includes 
Midwest  Automated  Compliance 
System  (MACS)  records  and  records 
concerning  tax  preparers.  Certain 
records  in  this  system  (for  example, 
MACS)  may  be  used  to  select 
individuals  for  compliance  actions. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records,  machine-sensible  data 
media,  microfilm,  and  magnetic  media. 

RETRIEVABIUTY: 

By  taxpayer's  name  and  social 
setnirity  nimiber,  docimient  locator 
nimiber  or  other  imique  identifier. 

safeguards: 

Access  controls  will  not  be  less  than 
those  provided  for  by  Managers  Security 
Handbook,  IRM  1(16)12  and  the 
Automated  Information  System  Security 
Handbook,  IRM  2(10)00. 

RETENTION  AND  disposal: 

W-4  paper  case  files  and  National 
Computer  Center  (NCC)  magnetic  tape 
records  are  destroyed  two  years  after  the 
cases  have  been  inactive.  Records 
associated  with  the  examination  of 
returns  are  disposed  of  in  accordance 
with  the  established  Retention  Schedule 
1(15)59.22,  Records  Control  Schedule. 
Records  not  associated  with  the 
examination  of  returns  will  be  destroyed 
at  the  completion  of  the  program  or 
project,  or  in  accordance  with  Records 
Disposition  Handbooks,  IRM  1(15)59.1 
through  KM  1(15)59.32. 

BVSTEM  MANAGER(S)  AND  ADDRESS: 

Official  prescribing  policies  and 
practices — ^Assistant  Commissioner 


(Examination).  Officials  maintaining  the 
system — District  Directors,  and  Internal 
Revenue  Service  Center  Directors.  (See 
IRS  appendix  A  for  addresses.) 

NOTIFICATION  PROCEDURE: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RECORD  ACCKS  PROCEDURES: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  records. 

CONTESTING  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

(1)  Taxpayer's  return,  (2)  taxpayer's 
books  and  records,  (3)  informants  and 
third  party  information,  (4)  city,  state 
government,  (5)  other  Federal  agencies, 
(6)  examinations  of  related  taxpayers, 
and  (7)  taxpayer's  employer. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  has  been,  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 

TREASURY/IRS  42.027 

SYSTEM  NAME: 

Data  on  Taxpayers  Filing  on  Foreign 
Holdings— Treasury/IRS. 

SYSTEM  LOCATION: 

Office  of  the  Assistant  Commissioner 
(International),  National  Office, 
Regional  Offices.  District  Offices, 
Philadelphia  Internal  Revenue  Service 
Center,  and  the  Detroit  Computing 
Center,  (see  IRS  appendix  A  for 
addresses.) 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  required  to  file  Form 
5471,  Information  Return  with  respect 
to  a  Foreign  Corporation. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Names  of  individuals  filing  on  foreign 
holdings. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTBH: 

5  U.S.C.  301;  26  U.S.C.  7602,  7801 
and  7802. 

PURPOSE(S): 

The  purpose  is  to  monitor  the 
International  Enforcement  Program.  It 
provides  data  for  the  preparation  of 
periodic  reports,  the  analysis  of  which 
is  the  basis  to  determine  the 
efi'ectiveness  of  the  program. 


ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  mCLUDINC  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSMG,  RETAMMG,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE:      . 

Magnetic  tape  in  Detroit  Computing 
Center  and  Philadelphia  Service  Center; 
Paper  at  other  listed  locations,  machine- 
sensible  data  media  and  microfilm. 

RETRIEVABIUTY: 

By  taxpayer's  name. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  for  by  Managers  Security 
Handbook,  IRM  1(16)12  and  the 
Automated  Information  System  Security 
Handbook,  IRM  2(10)00. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks, 
IRM  1(15)59.1  through  IRM  1(15)59.32. 
Generally,  records  are  disposed  of 
within  three  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Official  prescribing  policies  and 
practices — Assistant  Commissioner 
(International),  National  Office.  Officials 
maintaining  the  system — District 
Directors;  Regional  Commissioners; 
Assistant  Commissioner  (Examination) 
and  Assistant  Commissioner 
(International),  National  Office; 
Director,  Detroit  Computing  Center; 
Assistant  Commissioner  (Taxpayer 
Services),  National  Office.  (See  IRS 
appendix  A  for  addresses.) 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix 
B.  Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  District  Director  for 
each  district  whose  records  are  to  be 
accessed  or  contested,  or  to  the 
directors,  or  Assistant  Conmiissioner 
(International)  in  the  case  of  records  in 
the  National  Office.  (See  IRS  appendix 
A  for  addresses.) 
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CONTESTING  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 
Form  5471  only. 

EXEMPnONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
TREASURY/IRS  42.030 
SYSTEM  NAME: 

Discriminant  Function  File  (DIF) — 
Treasury/IRS. 

SYSTEM  LOCATION: 

Internal  Revenue  Service  Centers. 
(See  IRS  appendix  A  for  addresses.) 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  whose  income  tax  returns 
have  a  DIF  Score  higher  than  a  cutoff 
score  determined  by  Examination  and 
International,  indicating  high  audit 
potential,  based  on  formulae  prescribed 
by  Examination. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Document  Locator  Number  of  the 
return,  the  Regional  and  District  Offices 
of  the  taxpayer,  the  taxpayer's  DIF  Score 
and  data  from  the  individual's  Income 
Tax  Return  needed  to  conduct  an  audit 
of  his/her  return. 

AUTHORITY  FOR  HUlNTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  26  U.S.C.  7602,  7801 
and  7802. 

PURPOSE(S): 

These  records  provide  the  means  to 
identify  returns  with  the  highest 
potential  for  examination. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

POLiaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Magnetic  tape  and  computer  printout. 

retrievability: 

By  individual's  social  security 
number. 

safeguards: 

Access  controls  will  not  be  less  than 
those  provided  for  by  Managers  Security 
Handbook,  IRM  1(16)12  and  the 
Automated  Information  System  Security 
Handbook,  IRM  2(10)00. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
with  Record  Disposition  Handbooks. 


IRM  1(15)59.1  through  IRM  1(15)59.32. 
Generally,  records  are  disposed  of  after 
three  years. 

system  manager(s)  and  address: 

Official  prescribing  policies  and 
practices — Assistant  Commissioner 
(Examination)  and  Assistant 
Commissioner  (International).  Officials 
maintaining  the  system — Internal 
Revenue  Service  Center  Directors.  (See 
IRS  appendix  A  for  addresses.) 

NOTIFICATION  PROCEDURE: 

This  system  of  records  may  not  be 
accessed  for  purpose  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RECORD  ACCESS  PROCEDURES: 

This  system  of  records  may  not  be 
accessed  for  the  purpose  of  inspection 
or  for  contest  of  content  of  records. 

CONTESTING  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 
Individual's  tax  return  information. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 

TREASURY/IRS  44.001 

SYSTEM  NAME: 

Appeals  Case  Files — Treasury/IRS. 
SYSTEM  LOCATION: 

Office  of  the  National  Director  of 
Appeals,  National  Office;  Regional 
Directors  of  Appeals  (See  IRS  appendix 
A  for  addresses.) 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Taxpayers  who  disagree  with 
examiner's  findings  and  proposed 
adjustments  and  seek  administrative 
review. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Tax  returns.  Revenue  Agents'  Reports, 
Appeals  Supporting  Statements,  case 
correspondence,  legal  opinions,  work 
papers,  and  Appeals  closing  actions. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
26  U.S.C.  7801  and  7802. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  and  magnetic  media. 

RETRIEVABILITY: 

By  name  of  taxpayer. 

SAFEGUARDS: 

Locked  file  cabinets,  locked  doors, 
IRS  employees  access  data  only  on  a 
need  to  know  basis. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
with  Record  Disposition  Handbooks, 
IRM  1(15)59.1  through  IRM  1(15)59.32. 
Records  are  disposed  of  by  shredding. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

National  Director  of  Appeals,  Internal 
Revenue  Service,  901  D  Street.  SW.,  Box 
68,  Washington,  DC  20024;  Regional 
Directors  of  Appeals  (see  IRS  appendix 
A  for  addresses.) 

NOTIFICATION  PROCEDURE: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RECORD  ACCESS  PROCEDURES: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  records. 

CONTESTING  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

This  system  of  records  contains 
investigatory  material  compiled  for  law 
enforcement  purposes  whose  sources 
need  not  be  reported. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 

TREASURY/IRS  44.003 

SYSTEM  NAME: 

Unified  System  for  Time  and  Appeals 
Records  (Unistar) — ^Treasury/IRS. 

SYSTEM  LOCATION: 

Office  of  the  National  Director  of 
Appeals,  National  Office;  Regional 
Directors  of  Appeals  (See  IRS  appendix 
A  for  addresses.) 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Taxpayers  who  disagree  with 
examiner's  findings  and  proposed 
adjustments  and  seek  administrative 
review. 
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CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Databases  which  produce 
management  information  on  case 
inventory  by  taxpayer  name,  tax  year, 
amount  of  tax  in  dispute,  settlement 
amount,  and  professional  time  required 
to  arrive  at  settlement. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

26  U.S.C.  7801  and  7802. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

POLICtES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCES8MQ,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Magnetic  media,  diskette,  hard  disk. 

retrievabnjty: 

By  taxpayer's  name  and/or  taxpayer 
identification  number  (social  security 
number  or  employer  identification 
number)  and  by  work  unit  number. 

SAFEGUARDS: 

IRS  personnel  access  data  only  on  a 
need-to-know  basis  and  use  passwords 
to  access  system  information. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
with  Record  Disposition  Handbooks, 
KM  1(15)59.1  through  IRM  1(15)59.32. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

National  Director  of  Appeals,  Internal 
Revenue  Service,  901  D  Street.  SW..  Box 
68.  Washington.  DC  20024;  Regional 
Directors  of  Appeals  (See  IRS  appendix 
A  for  addresses.) 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1.  subpart  C.  appendix 
B.  Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1. 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  system  manager(s) 
in  the  office  where  records  to  be 
searched  are  located. 

CONTESTING  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 


RECORD  SOURCE  CATEGORIES: 

Tax  returns  and  other  filings  made  by 
the  individual  and  agency  entries  made 
in  the  administration  of  the  individual's 
tax  account.  Also,  time  reports  prepared 
by  Appeals  Officers. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
TREASURY/IRS  44.004 
SYSTEM  NAME: 

Art  Case  File— Treasury/IRS. 

SYSTEM  location: 

Office  of  the  National  Director  of 
Appeals,  National  Office;  Regional 
Directors  of  Appeal  (see  IRS  appendix  A 
for  addresses.) 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Famous  or  noted  artists  whose  works 
have  been  evaluated  by  the  Art  Panel  or 
its  staff  for  use  in  a  taxpayer  case. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

^    Commissioner's  Art  Panel  or  its  staff 
decisions  on  values  of  works  of  art  by 
nemied  eirtists  and  appraisal 
documentation. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  26  U.S.C.  7602.  7801. 
7802.  and  7805(a). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUOmO  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records 
other  than  returns  and  return 
information  may  be  used  to:  (1)  Disclose 
information  to  the  Department  of  Justice 
for  the  purpose  of  litigation  an  action  or 
seeking  legal  advice;  (2)  disclose 
pertinent  information  to  appropriate 
Federal,  state,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of.  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (3)  disclose  information  to  a 
Federal,  state,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (4)  disclose  relevant,  non- 
privileged  information  to  a  court, 
magistrate,  or  administrative  tribunal, 
including  the  presentation  of  evidence, 


disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings;  (5)  disclose  information  to 
foreign  governments  in  accordance  with 
formal  or  informal  international 
agreements;  (6)  provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(7)  provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  50.2  which  relate 
to  an  agency's  functions  relating  to  civil 
and  criminal  proceedings;  (8)  provide 
information  to  officials  of  labor 
organizations  recognized  under  5  U.S.C. 
Chapter  71  when  relevant  and  necessary 
to  their  duties  of  exclusive 
representation;  (9)  provide  information 
to  third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POLICIES  AND  PRACTICES  FOR  STORINQ, 
RETRIEVING,  ACCESSING,  RETAIMNQ,  AND 
DlSPOSmO  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  records  and  magnetic  media. 

retrmevability: 

Indexed  by  taxpayer,  artist,  and 
appraiser  name. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Automated 
Information  System  Security  Handbook. 
IRM  2(10)00. 

retention  and  disposal: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks, 
IRM  1(15)59.1  though  IRM  1(15)59.32. 
The  system  has  been  retained  since 
1968. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

National  Director  of  Appeals,  Internal 
Revenue  Service.  901  D  Street.  SW.,  Box 
68.  Washington.  DC  20024;  Regional 
Directors  of  Appeals  (See  IRS  appendix 
A  for  addresses.) 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1.  subpart  C,  appendix 
B.  Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
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content,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  National  Director  of 
Appeals,  Internal  Revenue  Service,  901 
D  Street.  SW.,  Box  68.  Washington.  DC 
20024 

CONTESTING  RKORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

Art  panel  and  staff  decisions  and 
appraisal  documentation. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

TREASURY/IRS  44.005 

SYSTEM  NAME: 

Expert  Witness  and  Fee  Appraiser 
Files — ^Treasury/IRS. 

SYSTEM  LOCATION: 

Office  of  the  National  Director  of 
Appeals,  National  Office;  Regional 
Directors  of  Appeals  (See  IRS  appendix 
A  for  addresses.) 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Actual  and  potential  expert  witnesses 
for  litigation  and  fee  appraisers. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Biographical  sketches,  application 
letters,  or  list  of  expert/appraiser  names 
by  specialty. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  26  U.S.C.  7602,  7801. 
7802,  and  7805(a). 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUOINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records 
other  than  retiuns  and  return 
information  may  be  used  to:  (1)  Disclose 
information  to  the  Department  of  Justice 
for  the  purpose  of  litigating  and  action 
and  seeking  legal  advice;  (2)  disclose 
pertinent  information  to  appropriate 
Federal,  state,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of  or  for 
enforcing  or  implementing  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (3)  disclose  information  to  a 
Federal,  state,  or  local  agency, 
maintaining  civil,  criminal,  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 


necessary  to  the  requesting  agency's  or 
the  biu^au's  hiring  or  retention  of  an 
individual  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (4)  disclose  relevsuit,  non- 
privileged  information  to  a  court, 
magistrate,  or  administrative  tribunal, 
including  the  presentation  of  evidence, 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings;  (5)  disclose  information  to 
foreign  governments  in  accmdance  with 
formal  or  informal  international 
agreements;  (6)  provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(7)  provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  50.2  which  relate 
to  an  agency's  functions  relating  to  civil 
and  criminal  proceedings;  (8)  provide 
information  to  officials  of  labor 
organizations  recognized  under  5  U.S.C. 
Chapter  71  when  relevant  and  necessary 
to  their  duties  of  exclusive 
representation;  (9)  provide  information 
to  third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records. 

retrievability: 

Indexed  by  taxpayer  and  expert 
witness/appraiser  name. 

SAFEGUARDS: 

Access  Controls  will  not  be  less  than 
those  provided  by  the  Automated 
Information  System  Security  Handbook. 
IRM  2(10)00. 

retention  and  disposal: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks. 
IRM  1(15)59.1  through  IRM  1(15)59.32. 
Records  are  periodically  updated  to 
reflect  changes  and  maintained  as 
needed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

National  Director  of  Appeals.  Internal 
Revenue  Service.  901  D  Street.  SW..  Box 
68,  Washington,  DC  20024;  Regional 
Directors  of  Appeals.  (See  IRS  appendix 
A  for  addresses.) 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 


accordance  with  instructions  appearing 
at  31  CFR.  part  1.  subpart  C.  appendix 
B.  Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  ACCESS  PROCEDURE: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its  content 
may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1. 
subpart  C.  appendix  B.  Inquiries  should 
be  addressed  to  the  National  Director  of 
Appeals.  Internal  Revenue  Service,  901 
D  Street.  SW..  Box  68.  Washington.  DC 
20024. 

CONTESTING  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

Varied,  generally  from  the  named 
individual,  often  unsolicited. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

TREASURY/IRS  46.002 

SYSTEM  NAME: 

Criminal  Investigation  Management 
Information  System — Treasury/IRS. 

SYSTEM  location: 

National  Office.  Regional  Offices. 
District  Offices,  Internal  Revenue 
Service  Centers,  and  Detroit  Computing 
Center.  (See  IRS  appendix  A  for 
addresses.) 

categories  of  individuals  COVERED  BY  THE 
SYSTEM: 

Subjects  and  potential  subjects  of 
Criminal  Investigation  Division 
investigations.  Special  Agents,  U.S. 
District  Court  Judges  and  U.S. 
Attorneys. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Personal  and  financial  information 
developed  in  criminal  tax 
investigations,  potential  tax 
investigations  and  in  projects  including 
information  from  other  Federal,  state 
and  local  agencies. 

AUTHORrrV  FOFi  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  26  U.S.C.  7602,  7801 
and  7802. 

PURPOSE(S): 

To  maintain  and  process  sensitive 
investigative  data  that  identifies 
patterns  of  criminal  and/or  civil 
noncompliance  with  federal  income  tax 
laws  and  to  maintain  and  process 
sensitive  information  on  agent 
personnel. 
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ROUTME  USES  OF  RECORDS  MAINTAMEO  IN  THE 
SYSTEM,  MCLUDINQ  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  in  26  U.S.C.  6103. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVMQ,  ACCESSMG,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Paper  records  in  binders,  magnetic 
media,  computer  discs,  computer 
printouts. 

RETRIEVABUTY: 

By  taxpayer's  name,  case  number  and 
social  security  number,  or  other  unique 
identifier. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  for  by  Managers  Seciuity 
Handbook.  IRM  1(16)12  and  the 
Automated  Information  System  Security 
Handbook,  IRM  2(10)00. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks, 
IRM  1(15)59.1  through  IRM  1(15)59.32. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Official  prescribing  poUcies  and 
practices — ^Assistant  Commissioner 
(Crin^inal  Investigation),  National 
Office.  Officials  maintaining  the 
system — ^Assistant  Commissioner 
(Criminal  Investigation);  Regional 
Commissioners,  District  Directors, 
Internal  Revenue  Service  Center 
Directors,  and  the  Detroit  Computing 
Center  Director.  (See  IRS  appendix  A  for 
addresses). 

NOmCATION  PROCEDURE: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RRORD  ACCESS  PROCEDURES: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  records. 


OONTESTMG  RECORD  PROCEDURES: 
26  U.S.C.  7852(e)  prohibits  Privacy 

Act  amendment  of  tax  records. 

t 

NfCORD  SOURCE  CATEGORIES: 

This  system  of  records  contains 
investigatory  material  compiled  for  law 
mforcement  piuposes  whose  sources 
need  not  be  reported. 

EXCMPHONS  CLAMED  FOR  THE  SYSTEM: 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 


TREASURY/IRS  46.003 
SYSTEM  NAME: 

Confidential  Informants,  Criminal 
Investigation  Division— Treasury/IRS. 

SYSTEM  LOCATION: 

District  Offices.  (See  IRS  appendix  A 
for  addresses.) 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Confidential  Informants;  Subjects  of 
Confidential  Informant's  Reports. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Memorandums,  Index  Cards,  Related 
Data. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  26  U.S.C.  7602.  7801 
and  7802. 

PURPOSE(S): 

To  maintain  a  file  of  the  true 
identities  of  confidential  informants. 

ROUTME  USES  OF  RECORDS  MAMTAINED  IN  THE 
SYSTEM,  MCLUDMG  CATEG0RE8  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

POUOES  AND  PRACTICES  FOR  STORMO, 
RETREVSIO,  ACCESSMG.  RETAMMQ,  AND 

dmp06mg  of  records  m  the  system: 
storage: 
Paper  records  and  magnetic  media. 

RETRIEVABUTY: 

By  confidential  informant's  name  and 
number  or  name  in  informant's  report. 

safeguards: 

Access  controls  will  not  be  less  than 
those  provided  for  by  Managers  Security 
Handbook,  IRM  1(16)12  and  the 
Automated  Information  System  Security 
Handbook,  IRM  2(10)00. 

RETENTION  AND  disposal: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks. 
IRM  1(15)59.1  through  IRM  1(15)59.32. 

SYSTEM  MANAGCR(S)  AND  ADDRESS: 

Official  prescribing  policies  and 
practices — ^Assistant  Commissioner 
(Criminal  Investigation).  National 
Office.  Officials  maintaining  the 
system — District  Directors.  (See  IRS 
appendix  A  for  addresses.) 

NOnRCATKM  PROCEDURE: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individiul. 


RECORD  ACCESS  PROCEDURES: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  records. 

CONTESTING  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

This  system  of  records  contains 
investigatory  material  compiled  for  law 
enforcement  purposes  whose  sources 
need  not  be  reported. 

EXEMPTIONS  CLAMB)  FOR  THE  system: 

This  system  has  been  designated  as 
exempt  fix)m  certain  provisions  of  the 
Privacy  Act. 

TREASURY/IRS  46.004 

SYSTEM  name: 

Controlled  Accounts  (Open  and 
Closed)— Treasury/IRS. 

SYSTEM  location: 

District  Offices,  Internal  Revenue 
Service  Centers,  and  the  Martinsburg 
Computing  Center.  (See  IRS  appendix  A 
for  addresses.) 

categories  of  MDivnuALS  covered  by  the 
system: 

Subjects  and  potential  subjects  of 
criminal  tax  investigation. 

CATEGORKS  OF  RECORDS  M  THE  SY8TBII: 

Criminal  Investigation  Information 
and  Control  Notices;  Lists  of  names  and 
related  data;  Lists  of  action  taken: 
Transcripts  of  account. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  26  U.S.C  7602,  7801 
and  7802. 

PURPOSE(S): 

To  maintain  and  process  any  activity 
pertaining  to  the  taxpayer  account  that 
identifies  patterns  of  criminal  and/or 
civil  noncompliance  with  federal  tax 
and  moneylaimdering  laws. 

ROUTME  uses  OF  RECORDS  MAMTAMED  M  THE 
SV8TBI,  BCUNMNQ  CATiOORKS  OF  US8IS  AND 
THE  PURPOSES  OF  SUCH  USCS: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

POUCKS  AND  PRACnCfS  FOR  SrORBtO, 
RETRKVMQ,  ACCESSMG,  RETAMBW,  AND 
DKPOSMO  OF  RECORDS  M  THE  SYSTBM: 

STORAGE: 

Paper  records  and  magnetic  media. 

RETRKVABUTY: 

By  name  or  social  sectirity  number. 

SAFEGUARDS: 

Access  controls  will  nor  be  less  than 
those  provided  for  by  Managers  Security 
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Handbook.  IRM  1(16)12  and  the 
Automated  Information  System  Security 
Handbook,  IRM  2(10)00. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks, 
IRM  1(15)59.1  through  IRM  1(15)59.32. 
Paper  records  are  destroyed  one  year 
after  the  close  of  the  investigation. 
Magnetic  tape  is  erased  three  months 
after  the  close  of  the  investigation. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Official  prescribing  policies  and 
practices — Assistant  Commissioner 
(Criminal  Investigation),  National 
Office.  Officials  maintaining  the 
system — District  Directors,  Internal 
Revenue  Service  Center  Directors,  and 
the  Mariinsburg  Computing  Center 
Director.  (See  IRS  appendix  A  for 
addresses.) 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix 
B.  Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  District  Director  for 
each  District  where  records  are  to  be 
searched  (See  IRS  appendix  A  for 
addresses). 

CONTESTINQ  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

District  Office  Personnel;  Service 
Center  Personnel,  Form  4135,  Criminal 
Investigation  Control  Notice. 

EXEMPTIONS  CLAHMED  FOR  THE  SYSTByi: 

None. 
TREASURY/IRS  46.005 

SYSTEM  NAME: 

Electronic  Surveillance  File,  Criminal 
Investigation  Division — ^Treasury /IRS. 

SYSTEM  LOCATION: 

National  Office,  1111  Constitution 
Avenue,  NW..  Washington,  DC  20224 

categowes  of  moiviouals  covered  by  the 
system: 

Subjects  of  electronic  surveillance. 
Individuals  who  have  been  subjects  of 
queries  by  other  agencies. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  relating  to  conduct  of 
electronic  surveillance. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  26  U.S.C.  7602,  7801 
and  7802. 

PURPOSE(S): 

To  monitor  and  track  all  electronic 
surveillances  that  are  conducted  by 
district  field  offices. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 
Paper  records  and  magnetic  media. 

retrievability: 

By  names,  addresses,  and  telephone 
numbers. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  for  by  Managers  Security 
Handbook,  IRM  1(16)12  and  the 
Automated  Information  System  Security 
Handbook,  IRM  2(10)00. 

retention  and  disposal: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks, 
IRM  1(15)59.1  through  IRM  1(15)59.32. 
Generally,  records  are  periodically 
updated  to  reflect  changes  and 
maintained  as  long  as  needed. 

system  MANAGER(S)  and  ADDRESS: 

Official  prescribing  policies  and 
practices — Assistant  Commissioner 
(Criminal  Investigation)  National  Office. 
Officials  maintaining  the  system — 
Director,  Office  of  Investigations  (See 
IRS  appendix  A  for  addresses.) 

NOTIFICATION  PROCEDURE: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  detennining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RECORD  ACCESS  PROCEDURES: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  records. 

CONTESTING  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

This  system  of  records  contains 
investigatory  material  compiled  for  law 


enforcement  purposes  whose  sources 
need  not  be  reported. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  has  been  designated  as 
exempt  bom  certain  provisions  of  the 
Privacy  Act. 

TREASURY/IRS  46.009 

system  NAME: 

Centralized  Evaluation  and  Processing 
of  Information  Items  (CEPIIs), 
Evaluation  and  Processing  of 
Information  (EOI),  Criminal 
Investigation  Division — Treasury/IRS. 

SYSTEM  location: 

District  Offices,  Internal  Revenue 
Service  Centers.  (See  IRS  appendix  A 
for  addresses.) 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Taxpayers  about  whom  the  Internal 
Revenue  Service  has  received 
information  alleging  a  violation  of  laws 
within  IRS  jurisdiction,  potential 
subjects  of  investigation. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Copies  of  income  tax  returns,  special 
agent's  reports,  revenue  agent's  reports, 
reports  from  police  and  other 
investigative  agencies,  memoranda  of 
interview,  question-and-answer 
statements,  affidavits,  collateral  requests 
and  replies,  information  items, 
newspaper  and  magazine  articles  and 
other  published  data,  financial 
information  from  public  records,  court 
records,  confidential  reports,  case 
initiating  documents  and  other  similar 
and  related  documents. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  26  U.S.C.  7602,  7801 
and  7802. 

PURPOSE(S): 

To  maintain  and  process  sensitive 
investigative  data  that  possibly 
identifies  potential  criminal  and/or  civil 
noncompliance  with  federal  law  and 
money  laundering  laws. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  tMXUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

POLiaES  AND  PRACTICES  FOR  STORING, 
RETRIEVMQ,  ACCESSMG,  RETAMMG,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  and  magnetic  media. 

retrcvability: 
By  name. 
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SAFEQUAR06: 

Access  controls  will  not  be  less  than 
those  provided  for  by  Managers  Security 
Handbook,  IRM  1(16)12  and  the 
Automated  hiformation  System  Security 
Handbook,  IRM  2(10)00. 

RETBITION  AND  MSPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks, 
IRM  1(15)59.1  through  IRM  1(15)59.32. 
Paper  records  are  disposed  of  after  use. 

SYSTEM  MANA0Efl(8)  AND  AMME8S: 

OfBcial  prescribing  poUcies  and 
practices — ^Assistant  Commissioner 
(Criminal  Investigation)  National  Office. 
Officials  maintaining  the  system — 
District  Directors,  Internal  Revenue 
Service  Center  Directors.  (See  IRS 
appendix  A  for  addresses.) 

NomcATiON  procedure:  — 

This  system  of  records  may  not  be 
accessed  for  purposes  of  detennining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RSCORD  ACCESS  PROCEDURES: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  records. 

CONTESTWO  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

This  system  of  records  contains 
investigatory  material  compiled  for  law 
enforcement  piirposes  whose  soiuces 
need  not  be  reported. 

EXBVnONS  CUMEO  TOR  THE  SYSTEM: 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 

TREASURY/IRS  46.011 

SYSTBINAME: 

Illinois  Land  Trust  Files,  Criminal 
Investigation  Division — ^Treasury/IRS. 

SYSTEM  LOCATION: 

Chicago  District  Office,  Springfield 
District  Office,  and  the  Kansas  Qty 
Internal  Revenue  Service  Center.  (See 
IRS  appendix  A  for  addresses.) 

CATEQORKS  OF  MDIVIDUALS  COVERED  BY  THE 


Beneficiaries  of  Land  Trusts,  Related 
individuals. 

CATEOORieS  OF  RECORDS  M  THE  SYSTEM: 

Notices  of  Fiduciary  Relationships. 
Related  correspondence. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SV8TBI: 

5  U.S.C.  301;  26  U.S.C.  7602,  7801 
and  7802. 


ROUTME  USES  OF  RECORDS  MASfTAS«>  M  THE 
SYSTBI,  MCtUDNHQ  CATEOORKS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

POUOES  AND  PRACTICES  FOR  STORSIO, 
RETRKVMQ,  AOCESSMO,  RETASMMl,  AND 
DtSPOSMQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  and  magnetic  tape. 

retrkvabuty: 

By  taxpayer  and  beneficiary  name; 
trust  and  social  security  niunber. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  for  by  Managers  Security 
Handbook,  IRM  1(16)12  and  the 
Automated  Information  System  Sectirity 
Handbook,  IRM  2(10)00. 

RETDinON  AND  OMPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks, 
IRM  1(15)59.1  through  IRM  1(15)59.32. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Chicago  District  Director,  Springfield 
District  Director,  and  the  Kansas  Qty 
Internal  Revenue  Service  Center 
Director.  (See  IRS  appendix  A  for 
addresses.) 

NOmCATION  PROCSMJRE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix 
B.  Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  ap{>endix  B.  Inquiries  should 
be  addressed  to:  District  Director, 
Chicago  District,  Internal  Revenue 
Service,  230  South  Dearborn  Street, 
Room  2890,  Chicago,  Illinois  60604. 

OONTESTMO  RECORD  procedures: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  categories: 

Financial  institutions.  Fiduciary 
reports  and  Notices  of  Fiduciary 
Relationships. 

EXEMPTIONS  OJUMED  FOR  THE  system: 

None. 


TREASURY/IRS  4«.01S 


Relocated  Witnesses,  Criminal 
Investigation  Division— Treasury/IRS. 

system  location: 

Office  of  the  Assistant  Commissioner 
(Criminal  Investigation),  National 
Office,  1111  Constitution  Avenue.  NW.. 
Washington,  DC.  20224. 

CATIOORCS  OF  MOIWUALS  OOVERB)  SY  TNI 


Relocated  Witnesses. 

CATEGORKS  OF  RECORDS  Ml  THE  SYSTEM: 

Documentation  and  Relocation 
Information. 

AUTHORITY  FOR  MAMITBIANeE  OF  THE  SYSTM: 

5  U.S.C.  301;  26  U.S.C.  7602,  7801 
and  7802. 

ROUTME  USES  OF  RECORDS  MASfTAMB)  HI  THE 
SYSTEM,  MCUNXNO  CATEGORKS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

POUOES  AND  PRACTICES  FOR  STORWO, 
RETRKVStQ,  ACCffSSSIO,  RETASWW,  AND 
t  OF  MSOOROS  M  THE  SYSTEM: 


STORAGE: 

Paper. 

retrkvasmjty: 
By  name. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  for  by  Managers  Security 
Handbook,  IRM  1(16)12  and  the 
Automated  Information  System  Security 
Handbook.  IRM  2(10)00. 

RETENTION  AND  DWPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks, 
IRM  1(15)59.1  through  IRM  1(15)59.32. 
Generally,  records  are  periodically 
updated  to  reflect  changes  and 
maintained  as  long  as  needed. 

SYSm  MANAGER(S)  AND  ADDRESS: 

Assistant  Commissioner  (Criminal 
Investigation),  Internal  Revenue  Service. 
1111  Constitution  Avenue,  NW., 
Washington.  DC  20224. 

NOmCATION  PROCEDURE: 

This  system  of  records  may  not  be 
accessed  for  piirposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individuaL 

RECORD  ACCESS  PROCEOURtt: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  itispection  or 
for  contest  of  content  of  records. 
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CONTESTING  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

This  system  of  records  contains 
investigatory  material  compiled  for  law 
enforcement  purposes  whose  sources 
need  not  be  reported. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 

TREASURY/IRS  46.016 

SYSTEM  NAME: 

Secret  Service  Details,  Criminal 
Investigation  Division — Treasury /IRS. 

SYSTEM  LOCATION: 

National  Office,  Regional  Offices  and 
District  Offices.  (See  IRS  appendix  A  for 
addresses.) 

CATEGORCS  OF  MDIVDUALS  COVERED  BY  THE 
SYSTEM: 

Special  Agents. 

CATEGORKS  OF  RECORDS  M  THE  SYSTEM: 

List  of  Criminal  Investigation 
participants  and  correspondence 
between  Criminal  Investigation  and 
Secret  Service. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  26  U.S.C.  7602.  7801 
and  7802. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUOMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Records  and  information  contained  in 
these  records  may  be  disclosed  to  the 
Department  of  Justice  for  the  purpose  of 
litigating  an  action  or  seeking  legal 
advice.  Disclosure  may  be  made  during 
judicial  processes. 

POUOES  AND  PRACTICES  FOR  STORING, 
REnVEVMQ,  ACCESSMG,  RETAMMG,  AND 
DBPOSMG  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper. 

RETRCVABUTY: 

By  name. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  for  by  Managers  Security 
Handbook.  IRM  1(16)12  and  the 
Automated  Information  System  Security 
Handbook,  IRM  2(10)00. 

RETENTION  AND  DSPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks, 
IRM  1(15)59.1  through  IRM  1(15)59.32. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

OfHcial  prescribing  policies  and 
practices — Assistant  Commissioner 
(Criminal  Investigation),  National 
Office.  Officials  mainteiining  the 
system — Assistant  Commissioner 
(Criminal  Investigation),  Regional 
Commissioners,  District  Directors.  (See 
IRS  appendix  A  for  addresses.) 

NOTIFICATION  PROCEDURE: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RECORD  ACCESS  PROCEDURES: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  records. 

CONTESTING  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  Amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

This  system  of  records  contains 
investigatory  material  compiled  for  law 
enforcement  purposes  whose  sources 
need  not  be  reported. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTBC 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 

TREASURY/IRS  46.022 

SYSTEM  name: 

Treasury  Enforcement 
Communications  System  (TECS), 
Criminal  Investigation  Division — 
Treasury/IRS. 

SYSTEM  location: 

National  Office,  Regional  Offices, 
District  Offices,  and  Internal  Revenue 
Service  Centers.  (See  iRS  appendix  A 
for  addresses.) 

CATEGORIES  OF  MDIVBUALS  COVERED  BY  THE 
SYSTEM: 

Fugitives,  subjects  of  open  and  closed 
criminal  investigations,  subjects  of 
potential  criminal  investigations, 
subjects  with  Taxpayer  Delinquent 
Accounts  against  whom  Federal  Tax 
Liens  have  been  filed  and  other  subjects 
of  potential  interest  to  criminal 
investigation  such  as  witnesses  and 
associates  of  subjects  of  criminal 
investigations  or  related  to  a  matter 
under  Criminal  Investigation 
jurisdiction. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  date  of  birth,  social  security 
niunber,  address,  identifying  details, 
aliases,  associates,  physical 
descriptions,  various  identification 
numbers,  details  and  circumstances 


surrounding  the  actual  or  suspected 
violator. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  26  U.S.C.  7602.  7801 
and  7802. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

POLKIES  AND  PRACTICES  FOR  STORMG, 
RETRIEVMG,  ACCESSMG,  RETAMMG,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 
Disc. 

RETRIEVABUTY: 

By  name,  social  security  number  or 
other  unique  identifier. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  for  by  Managers  Security 
Handbook.  IRM  1(16)12  and  the 
Automated  Information  System  Security 
Handbook.  IRM  2(10)00. 

RETENTION  AND  D6P0SAL: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks, 
IRM  1(15)59.1  through  IRM  1(15)59.32. 
Fugitives  until  apprehended.  Other 
records  are  deleted  when  no  longer  of 
potential  use  for  criminal  investigation 
case  or  informational  purposes. 
Cancellation  after  10  years. 

SYSrai  MANAGER(S)  AND  ADDRESS: 

Official  prescribing  policies  and 
practices — Assistant  Commissioner 
(Criminal  Investigation),  National 
Office.  Officials  maintaining  the 
system — Assistant  Commissioner 
(Criminal  Investigation),  Regional 
Commissioners,  District  Directors,  and 
Internal  Revenue  Service  Center 
Directors.  (See  IRS  appendix  A  for 
addresses.) 

NomcATiON  procedure: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RECORD  access  PROCEDURES: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  records. 

CONTESTMG  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEGORKS: 

This  system  of  records  contains 
investigatory  material  compiled  for  law 
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e  nforcement  purposes  whose  sources 
[feed  not  be  reported. 

ttEMPndNS  CLAMEO  FOR  THE  SYSTEM: 

I  This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 
[Privacy  Act. 

tREASURY/IRS  46.050 

flVSTEMNAME: 

Automated  Information  Analysis 
!  lystem— Treasury /IRS. 

fVSTEM  location: 

Detroit  Computing  Center,  1300  John 
I  "j.  Lodge  Drive,  Detroit,  Michigan 
48226,  and  Automated  Criminal 
Investigation  Office.  7940  Kentucky 
thive,  Boone  County,  Kentucky  41042. 

(  ATEQOMES  Of  MOIWUALS  COVERED  BY  THE 
IVSTEM: 

Taxpayers  and  other  individuals 
nvolved  in  financial  transactions  which 
fequire  the  filing  of  information 
iflected  in  the  Categories  of  Records 
slow. 


iTEOORCS  OF  RECORDS  M  THE  system: 

The  information  included  in  the 
utomated  Information  Analysis 
ystem  is  from  reported  income  and  tax 
formation  on  the  Individual  Master 
lie  (IMF)— Treasury/IRS  24.030; 
Individual  Returns  Files,  Adjustments 
uad  Miscellaneous  Documents  File — 
TYeasury/IRS  22.034.  The  Automated 
Information  Analysis  System  also 
includes  information  from  such  sources 
as:  Currency  Transaction  Reports 
ICTRs),  Currency  and  Monetary 
Insfrument  Reports  (CMIR's),  Bank 
ISecrecy  Reports  File,  Foreign  Bank 
JAccoimt  Reports  (FBARs),  Forms  8300 
(Currency  Received  in  Trade  or 
Business),— Treasury/CS  .067;  the 
Taxpayer  Delinquent  Account  Files 
(TDA)— Treasuiy/IRS  26.019,  which 
includes  adjustments  and  payment 
tracer  files  and  collateral  files;  Taxpayer 
Delinquency  Investigation  Files  (TDI) — 
Treasury/IRS  26.020,  which  includes 
taxpayer  information  on  deUnquent 
ratums;  the  Examination  Administrative 
Rle— Treasury/IRS  42.001,  and  Casino 
Thmsaction  Reports  from  the  Detroit 
Computing  Center. 

AUTHORITY  FOR  MAMTENANCE  OF  the  system: 

5  U.S.C.  301;  26  U.S.C.  7602,  7801, 
and  7802. 

PURP06E(S): 

The  purpose  is  to  maintain  records 
which  identify  transaction  patterns  that 
are  indicative  of  criminal  and/or  civil 
noncompUance  with  Federal  income  tax 
and  money  iaimdering  laws  and  to 
simultaneously  evaluate  diverse  data 
sources. 


ROUTME  USES  OF  RECORDS  MAMT AMED  M  THE 
SYSTEM,  MCLUOMQ  CATEOORES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

POUOES  AND  PRACTICES  FOR  STORMO. 
RETRlEVaiQ,  ACCESSMQ,  RETAMMQ,  AND 

disposmo  of  records  m  the  system: 
storage: 
Electronic  and  Magnetic  Media. 

retrevabiuty: 

Records  are  retrievable  by  name, 
address,  and  social  security  number. 

SAFEGUARDS: 

All  Criminal  Investigation  persotinel 
accessing  the  system  will  have 
successfully  passed  a  backgroimd 
investigation.  Criminal  Investigation 
will  furnish  information  from  the 
system  of  records  to  approved  personnel 
only  on  a  "need  to  know"  basis  using 
passwords  and  access  controls.  Access 
controls  will  not  be  less  than  those 
provided  for  by  Managers  Security 
Handbook,  IRM  1(16)12  and  the 
Automated  Information  System  Security 
Handbook,  IRM  2(10)00.  Procedural  and 
physical  safeguards  to  be  utiUzed 
include  the  logging  of  all  queries  and 
periodic  review  of  the  query  logs; 
compartmentalization  of  information  to 
restrict  access  to  authorized  persoimel; 
encryption  of  electronic 
communications;  intruder  alarms;  and 
24-hour  building  guards. 

RETENTION  AND  disposal:  ^ 

All  records  are  disposed  of  after  4 
years.  Records  will  he  disposed  of  by 
erasure  of  magnetic  media. 

SYSTEM  MANAQER(S)  AND  ADDRESSES: 

Official  prescribing  policies  and 
practices — Assistant  Commissioner 
(Criminal  Investigation),  National 
Office.  Officials  maintaining  the 
system — ^Detroit  Computing  Center,  CI 
Representative,  and  the  Automated 
Criminal  Investigation  Office  Manager, 
7940  Kentucky  Drive,  Boone  Coimty, 
Kentucky  41042. 

NOTnCATION  PROCBHIRE: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RECORD  ACCESS  PROCEDURES: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  records. 

CONTESTMQ  RECORDS  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 


RECORD  SOURCE  CATEGORIES: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining 
the  source  of  the  records.  Records  to  be 
included  all  come  from  existing 
Treasury  and  Internal  Revenue  Service 
databases.  The  databases  are  comprised 
of  records  submitted  by  taxpayers, 
financial  institutions,  casinos  and 
businesses  pursuant  to  federal  law. 

EXEMPTIONS  CLAMKD  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a(c)(3),  (c)(4).  (d)(1).  (d)(2).  (d)(3), 
(d)(4).Ml).  (e)(2).  (e)(3).  (e)(4)(G).  (H), 
and  (I),  (e)(5),  (e)(8),  (f),  and  (g)  of  the 
Privacy  Act  pursuant  to  5  U.S.C. 
552a(j)(2),  and  (k)(2). 

TREASURY/IRS  48.001 

SYSTEM  NAME: 

Disclosure  Records — Treasury/IRS. 

SYSTBi  location: 

National  Office,  Regional  Offices, 
District  Offices,  Internal  Revenue 
Service  Centers,  Detroit  Computing 
Center,  and  the  Martinsburg  Computing 
Center.  (See  IRS  appendix  A  for 
addresses.) 

CATEGORIES  OF  MDtVDUALS  COVERED  SY  THE 
SVSTBl: 

(1)  Subjects  of  requests  for  disclosure 
initiated  by  the  Department  of  Justice, 
including  suspects  or  persons  related  to 
the  violation  of  Federal  laws;  persons 
'  who  have  initiated  legal  actions  against 
the  Federal  Govemmeot,  persons 
identified  as  strike  force  targets  or 
related  to  organized  crime  activities, 
persons  under  investigation  for  national 
security  reasons,  persons  believed  by 
the  Internal  Revenue  Service  to  be 
related  to  violations  of  Federal  laws 
other  than  the  Internal  Revenue  Code. 
(2)  Persons  under  investigation  by  other 
executive  departments  or  congressional 
committees  for  whom  tax  information 
has  been  requested  pursuant  to  26 
U.S.C.  6103.  (3)  Persons  who  are  parties 
to  criminal  or  civil  non-tax  litigation  in 
which  the  testimony  of  IRS  employees 
has  been  requested.  (4)  Persons  who 
have  applied  for  Federal  employment  or 
presidential  appointments  for  which 
preemployment  tax  checks  have  been 
requested  and  applicants  for 
Department  of  Commerce  "E"  Awards. 

(5)  Requesters  for  access  to  records 
pursuant  to  26  U.S.C.  6103,  the  Freedom 
of  Information  Act,  5  U.S.C.  552,  and 
initiators  of  requests  for  access, 
amendment  or  other  action  pursuant  to 
the  Privacy  Act  of  1974,  5  U.S.C.  552a. 

(6)  Individuals  identified  by  or  initiating 
correspondence  or  inquiries  processed 
or  controlled  by  the  Disclosure  function 
or  relating  to  the  foregoing  subjects. 
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CATEOOWES  OF  RECORDS  M  TNE  system: 

Requests  for  records,  information  or 
testimony,  responses  to  such  requests, 
supporting  documentation,  processing 
records,  copies  of  items  provided  or 
withheld,  control  records  and  related 
files.  Department  of  Justice,  and  IRS 
replies  to  such  requests.  (1)  Copies  of 
related  authorizations  to  IRS  officials 
permitting  such  disclosures  and,  in 
some  instances,  their  responses.  (2) 
Copies  of  individuals'  tax  information, 
memoranda  for  file,  notations  of 
telephone  calls,  file  search  requests,  etc. 

AUTHORITY  FOR  MMNTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  552  and  552a;  26  U.S.C. 
6103,  7801  and  7802. 

PURPOSE(S): 

This  is  a  system  for  maintaining 
records  to  administer  appUcable  laws 
and  regulations  concerning  disclosure. 
It  includes  Disclosure  Information 
Management  System  (DIMS)  records. 

ROUTME  USES  OF  RECORDS  MAMTAMEO  M  THE 
SYSTBKI,  MCLU0«NG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  retiun 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records 
other  than  retiuns  and  return 
information  may  be  used  to:  (1)  Disclose 
information  to  the  Department  of  Justice 
for  the  purpose  of  fitigating  an  action  or 
seeking  legal  advice;  (2)  report  apparent 
violations  of  law  to  appropriate  law 
enforcement  agencies:  (3)  disclose 
debtor  information  to  a  Federal  payor 
agency  for  purposes  of  salary  and 
administrative  offsets,  to  a  consumer 
reporting  agency  to  obtain  commercial 
credit  reports,  and  to  a  debt  collection 
agency  for  debt  collection  services;  (4) 
provide  information  to  a  congressional 
office  in  response  to  an  inquiry  made  at 
the  request  of  the  individual  to  whom 
the  record  pertains;  (5)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings. 

06CLOSURES  TO  CONSUMER  REPORTINQ 
AGENCIES: 

Disclosiu«s  pursuant  to  5  U.S.C. 
552a(b)(12): 

Disclosures  may  be  made  from  this 
system  to  consumer  reporting  agencies 
as  defined  in  the  Fair  Credit  Reporting 
Act  (15  U.S.C.  1681a(f))  or  the  Federal 
Claims  Collection  Act  of  1966  (31  U.S  C 
3701(a)(3)). 
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POUOES  AND  PRACTICES  FOR  STORMG, 
RETRCVMQ,  ACCESSMQ,  RETAMMQ,  AND 
OISPOSMG  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  and  electronic  records  in 
alphabetical  or  chronological  order 
within  subject  categories  and/or  such 
automated  or  electronic  record-keeping 
equipment  as  may  be  locally  available. 
No  centraUzed  index  exists. 
Accountings  of  disclosure  of  tax  related 
records  pursuant  to  5  U.S.C.  552a(c)  or 
26  U.S.C.  6103(p)(3)  are  posted  to  the 
Individual  Master  File  and  retrievable 
by  Social  Security  Number,  or  to  the 
Business  Master  File  and  retrievable  by 
Employer  Identification  Nimiber. 

RETREVABIUTY: 

Records  are  generally  retrievable  by 
name  of  individual,  although  category  of 
record  and  chronological  period  may  be 
necessary  to  retrieve  some  records.  The 
social  security  number  is  necessary  to 
access  accoimtings  of  disclosure  posted 
to  the  Individual  Master  File.  The 
employer  identification  niunber  is 
necessary  for  access  to  the  Business 
Master  File. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  for  by  Managers  Security 
Handbook.  IRM  1(16)12  and  the 
Automated  Information  System  Security 
Handbook,  IRM  2(10)00. 

RETBinON  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks, 
IRM  1(15)59.1  through  IRM  1(15)59.32. 

SYSTEM-MANAQERCS)  AND  ADDRESS: 

Official  prescribing  policies  and 
practices— Director,  Office  of 
Disclosure,  National  Office.  Officials 
maintaining  the  system— Director, 
Office  of  Disclosure,  National  Office; 
Regional  Commissioners.  District 
Directors,  and  Internal  Revenue  Service 
Center  Directors,  or  other  official 
receiving  or  servicing  requests  for 
records.  (See  IRS  appendix  A  for 
addresses.) 

NOmCATION  PROCEDURE: 

Requesters  seeking  to  determine  if 
accountable  disclosures  about  them 
have  been  made  should  request  an 
accounting  of  disclosure  pursuant  to  5 
U.S.C.  552a(c)  and  26  U.S.C.  6103(p)(3) 
of  the  District  Director  for  the  area  in 
which  they  reside.  Individuals  seeking 
to  determine  if  this  system  of  records 
contains  a  record  pertaining  to 
themselves  may  inqmre  in  accordance 
with  instructions  appearing  at  31  CFR 
part  1.  subpart  C,  appendix  B.  Inquiries 
should  be  addressed  to  the  District 


Director  for  the  area  of  residence  or  to 
the  official  believed  to  be  maintaining 
the  record  of  interest  (See  ERS  appendix 
A  for  addresses.)  This  system  contains 
some  records  of  law  enforcement 
activities  which  may  not  be  accessed  for 
purposes  of  determining  if  the  system 
contains  a  record  pertaining  to  a 
particular  individual. 

RECORD  ACCESS  PROCEDURES: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  records. 

CONTESTING  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

Requests  for  disclosure,  records  being 
evaluated  and  processed  for  disclosing 
and  related  information  from  other 
systems  of  records.  This  system  may 
contain  investigatory  material  compiled 
for  law  enforcement  purposes  whose 
sources  need  not  be  reported. 

EXEMPTIONS  CUUMED  FOR  THE  SYSTEM: 

This  system  has  been  designated  as 
exempt  bom  certain  provisions  of  the 
Privacy  Act. 

Treasiuy/IRS  48.008 

SYSTEM  NAME: 

Defunct  Special  Service  Staff  File 
Being  Retained  Because  of 
Congressional  Directive — ^Treasury/BRS. 

SYSTEM  location: 

National  Office,  1111  Constitution 
Avenue.  NW..  Washington.  DC  20224. 

CATEGORIES  OF  MOMDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  suspected  of  violating  the 
Internal  Revenue  laws  by  the  Special 
Service  Staff  before  its  discontinuation 
on  August  23. 1973. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Internal  Revenue  Service  Master  File 
printouts;  returns  and  field  reports; 
information  irom  other  law  enforcement 
government  investigative  agencies; 
Congressional  Reports,  and  news  media 
articles. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  26  U.S.C.  7801  and 
7802. 

PURPOSE(S): 

This  system  of  records  was  gathered 
and  maintained  by  Congressional 
Directive  to  document  violations  of  the 
Internal  Revenue  Laws  by  the  Special 
Services  Staff  before  its  discontinuation. 
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KMJTME  USES  OF  RECORDS  MAMTAINEO  IN  THE 
nrSTEM,  MCLUDING  CATEGORIES  OF  USERS  AND 
ric  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
:  iformation  may  be  made  only  as 
:  rovided  by  26  U.S.C.  6103.  This  file  is 
lo  longer  being  used  by  the  Internal 
ilevenue  Service.  The  Special  Service 
Staff  was  abolished  August  13, 1973. 
[iecords  may  be  used  to:  (1)  Disclose 
Information  to  the  Department  of  Justice 
for  the  purpose  of  litigating  an  action  or 
Eaeeking  legal  advice;  (2)  disclose 
i  iformation  to  Congressional 
C  k)mmittees  and  individuals  making 
Freedom  of  Information  requests 
]  lertaining  to  themselves. 

POLICIES  AND  PRACTICES  FOR  STORING, 
IRETRIEVMG,  ACCESSMQ,  RETAINING,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

i  STORAGE: 

i  Paper  records  maintained 
Iphabetically  by  individual  and 
Organization  contained  in  vault  at  IRS 
'Jational  Office. 


I  ietrevabiuty: 
Alphabetically  by  name. 

I  (AFEGUARDS: 

Access  controls  will  not  be  less  than 
hose  provided  for  by  Managers  Security 
landbook,  IRM  1(16)12  and  the 
\utomate(l  Information  System  Security 
landbook.  IRM  2(10)00.  No  IRS  official 
las  access  to  these  records  except  for 
retrieval  purposes  in  connection  with 
(Congressional  or  Freedom  of 
jiformation  inquiries  and  litigation 
cases. 

rETENTION  AND  DISPOSAL: 
Records  are  maintained  in  accordance 
with  Records  Disposition  Handbook, 
IRM  1(15)59.1  through  IRM  1(15)59.32. 
Initially  retained  solely  for 
congressional  committees'  inquiries, 
these  records  are  currently  being 
retained  because  of  their  possible 
historical  significance  under  Archival 
statutes.  Consideration  of  their 
historical  significance  is  in  abeyance 
pending  resolution  of  the  Archivist  right 
to  access  tax  information  under  the 
Internal  Revenue  Code. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

National  Director,  Office  of 
Governmental  Liaison  and  Disclosure, 
Intiemal  Revenue  Service,  1111 
Constitution  Avenue,  NW.,  Washington. 
DC  20224. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix 


B.  Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  National  Director, 
Office  of  Governmental  Liaison  and 
Disclosure.  Internal  Revenue  Service, 
1111  Constitution  Avenue,  NW., 
Washington,  DC  20224.  In  addition,  this 
System  may  contain  some  records 
r  provided  by  other  agencies  which  are 
exempt  fi-om  the  access  and  contest 
provisions  of  the  Privacy  Act  as 
published  in  the  Notices  of  the  Systems 
of  Records  for  those  agencies. 

CONTESTMG  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

News  media  articles,  taxpayers' 
returns  and  records,  informant  and  third 
party  information,  other  Federal 
agencies  and  examinations  of  related  or 
other  taxpayers. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Information  from  another  agency's 
exempt  system  of  records  duplicated  in 
this  system  of  records  retains  the 
exempt  status. 

TREASURY/IRS  49.001 

SYSTEM  NAME: 

Collateral  and  Information  Requests 
System — ^Treasury/IRS. 

SYSTEM  LOCATION: 

The  central  files  for  this  system  are 
maintained  at  the  Office  of  the  Assistant 
Conmiissioner  (International),  950 
L'Enfant  Plaza,  SW.,  Fourth  Floor, 
Washington.  DC  20024.  A 
corresponding  system  of  records  is 
separately  maintained  by  the  foreign 
posts  located  in:  (1)  Bonn.  Germany;  (2) 
Sydney,  Australia;  (3)  London.  England; 
(4)  Mexico  City,  Mexico;  (5)  Ottawa. 
Canada;  (6)  Paris,  France;  (7)  Rome, 
Italy;  (8)  Singapore  and  (9)  Tokyo, 
Japan.  Inquiries  concerning  this  system 
of  records  maintained  by  the  foreign 
posts  should  be  addressed  to  the 
Assistant  Commissioner  (International). 

CATEGORIES  OF  WOMOUALS  COVERED  BY  THE 

system: 

United  States  Citizens,  Resident 
Aliens,  Nonresident  Aliens. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  of  interviewing  vdtnesses 
regarding  financial  transactions  of 


taxpayers;  employment  data;  bank  and 
brokerage  house  records;  probate 
records;  property  valuations;  public 
documents;  payments  of  foreign  taxes; 
inventories  of  assets;  business  books 
and  records.  These  records  relate  to  tax 
investigations  conducted  by  the  Internal 
Revenue  Service  where  some  aspects  on 
an  investigation  must  be  pursued  in 
foreign  countries  pursuant  to  the 
various  ta)c  treaties  between  the  United 
States  and  foreign  governments.  The 
records  also  include  individual  case 
-  files  of  taxpayers  on  whom  information 
(as  is  pertinent  to  carrying  out  the 
provisions  of  the  convention  or 
preventing  fraud  or  fiscal  evasion  in 
relation  to  the  taxes  which  are  the 
subject  of  this  convention)  is  exchanged 
with  foreign  tax  officials  of  treaty 
countries. 

AUTHORITY  FOR  MAINiWnCE  OF  THE  SYSTBH: 

5  U.S.C.  301;  26  U.S.C.  7602,  7801, 
and  7802. 

PURPOSE(S): 

The  purpose  is  to  maintain  a 
historical  record  of  correspondence  and 
background  work  regarding  the  subjects 
for  future  references  within  the  stated 
retention  time  frames. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  m  THE 
SYSTEM,  MCLUDMG  CATEGORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

poltaes  and  practices  for  storing, 
retrievvn:,  accessing,  retahnnq,  and 
disposing  of  records  m  the  system: 

STORAGE: 

Paper  records. 

retrievabhjty: 
By  taxpayer  name. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Automated 
Information  System  Security  Handbook, 
IRM  2(10)00. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks. 
IRM  1(15)59.1  through  IRM  1(15)59.32. 
Generally,  records  are  disposed  of  after 
three  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Commissioner 
(International).  950  L'Enfant  Plaza.  SW.. 
Fourth  Floor.  Washington.  DC  20024. 

NOTIFICATION  PROCEDURE: 

This  system  of  records  nvay  not  be 
accessed  for  purposes  of  determining  if 


69902 


Federal  Register /Vol.  63.  No.  242  /  Thursday.  December  17.  1998 /Notices 


the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RECORD  ACCESS  PROCEDURES: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  records. 

CONTESTING  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

Records  of  examinations  of  taxpayers, 
interviews  of  witnesses,  etc.  where  some 
aspects  of  an  investigation  must  be 
pursued  in  foreign  countries  pursuant  to 
various  tax  treaties  between  the  United 
States  and  foreign  governments. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

This  system  has  been  designated  as 
exempt  &f>m  certain  provisions  of  the 
Privacy  Act. 

TREASURY/IRS  49.002 

SYSTEM  name: 

Tax  Treaty  Information  Management 
System — Competent  Authority  and 
Index  Card— Microfilm  Retrieval 
System — Treasury /IRS. 

SYSTEM  location: 

Office  of  the  Assistant  Commissioner 
(International).  950  L'Enfant  Plaza.  SW.. 
Fourth  Floor,  Washington.  DC  20024. 

categories  OF  MDMOUALS  COVERED  BY  the 

system: 

U.S.  citizens,  resident  aUens. 
nonresident  aUens  whose  tax  matters 
come  imder  the  jurisdiction  of  the  U.S. 
competent  authority  in  accordance  with 
pertinent  provisions  of  tax  treaties  with 
foreign  countries. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Individual  case  files  of  taxpayers  who 
request  relief  bom  double  taxation  or 
any  other  assistance  that  is  pertinent  to 
carrying  out  the  provisions  of  income 
tax  treaties. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  system: 

5  U.S.C  301.  26  U.S.C.  7602.  7801. 
and  7802;  applicable  treaties. 

PURP0SE(S): 

To  maintain  records  to  monitor  an 
inventory  of  individual  case  files  of 
taxpajrers  who  request  competent 
authority  assistance  pursuant  to  the 
provisions  of  income  tax  treaties. 

ROUTME  USES  OF  RKOROS  MAMTAMED  M  THE 
SYSTEK  iMXUOMQ  CATEGOAES  OF  USERS  AND 
THE  PURFOSa  OF  SUCH  USES: 

IMsclosure  of  returns  and  retiun 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVMG,  ACCESSMG,  RETAMING,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper,  microfilm  and  electronic 
records. 

RETRIEVABILITY: 

By  taxpayer  name. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Automated 
Information  System  Security  Handbook, 
IRM  2(10)00. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks. 
KM  1(15)59.1  through  IRM  1(15)59.32. 
Generally,  records  may  be  disposed  of 
after  six  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Office  of  the  Assistant  Commissioner 
(bitemational),  950  L'Enfant  Plaza.  SW.. 
Fourth  Floor.  Washington.  DC  20024. 

NOTIFICATION  PROCEDURE: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RECORD  ACCESS  PROCEDURES: 

This  system  of  records  may  not  be 
accessed  for  piuposes  of  inspection  or 
for  contest  of  content  of  the  records. 

CONTESTMG  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

Requests  for  reUef  bom  double 
taxation. 

EXEMPTIONS  CUMED  FOR  THE  SYSTEM: 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 


Treesury/IRS  49.003 

SYSTEM  NAME: 

Financial  Statements  File — Tnasury/ 
IRS. 

SYSTEM  LOCATION: 

Office  of  the  Assistant  Commissioner 
(International).  950  L'Enfant  Plaza.  SW.. 
Fourth  Floor,  Washington,  DC  20024. 

CATEGORES  OF  MOIVDUALS  COVERED  BY  THE 
SYSTEM: 

Taxpayers  who  submitted  financial 
statements  when  interviewed  overseas 
by  Examination  Branch  employees. 

CATEGORES  OF  RECORDS  M  THE  SYSTEM: 

Financial  Statements. 


AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  26  U.S.C.  7602,  7801. 
and  7802. 

PURPOSE(S): 

To  verify  income  reported  on 
individual  tax  returns  during  the  course 
of  an  examination  of  that  return. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDING  CATEGORES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosiu^  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

POLKIES  AND  PRACTICES  FOR  STORING. 
RETREVVIG,  ACCESSMG,  RETAINING,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  records. 

retrevabhjty: 
By  taxpayer's  name. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  for  by  Managers  Security 
Handbook,  IRM  1(16)12  and  the 
Automated  Information  System  Security 
Handbook,  IRM  2(10)00. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks, 
IRM  1(15)59.1  through  IRM  1(15)59.32. 
Generally,  records  are  disposed  of  after 
two  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Commissioner 
(bitemational),  950  L'Enfant  Plaza,  SW., 
Fourth  Floor,  Washington,  DC  20024. 

NOTVICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix 
B.  Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C.  appendix  B.  Inquiries  should 
be  addressed  to  the  Assistant 
Commissioner  (International),  950 
L'Enfant  Plaza,  SW.,  Fourth  Floor, 
Washington,  DC  20024. 

CONTESTMG  RECORD  PBOCBNIRES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

Overseas  Exjimination  branch 
employees. 
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txammoHS  claimeo  for  the  system: 
'    None. 

TREASURY/IRS  49.007 


SYSTEM  name: 

Overseas  Compliance  Projects 
1  iystem — ^Treasury/IRS. 

{  VSTEM  location: 

The  central  files  for  this  system  are 
1  naintained  at  the  Office  of  the  Assistant 
( ^mmissioner  (International),  950 
/Enfant  Plaza,  SW.,  Fourth  Floor, 
Washington.  DC  20024.  A 
I  jorresponding  system  of  records  is 
I  «parately  maintained  by  the  foreign 
)osts  located  in:  (1)  Bonn,  Germany;  (2) 
Sydney,  AustraUa;  (3)  London,  England; 
4)  Mexico  City,  Mexico:  (5)  Santiago, 
3iile;  (6)  Paris,  France;  (7)  Rome,  Italy; 
8)  Singapore  and  (9)  Tokyo,  Japan, 
nquiries  concerning  this  system  of 
«cords  maintained  by  the  foreign  posts 
should  be  addressed  to  the  Assistant 
:k)mmissioner  (International). 

:ategories  of  inoiviouals  covered  by  the 
;ystem: 
United  States  Citizens,  Resident 
ens.  Nonresident  Aliens. 

kTEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Documents  and  factual  data  relating 
to:  (1)  Personal  expenditures  or 
investments  not  commensurate  with 
known  income  and  assets;  (2)  receipt  of 
significant  unreported  income;  (3) 
improper  deduction  of  significant 
capital  or  personal  living  expenses;  (4) 
failure  to  file  required  returns  or  pay  tax 
due;  (5)  omission  of  assets  or  improper 
deduction  or  exclusion  of  items  from 
state  and  gift  tax  returns. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  26  U.S.C.  7602,  7801, 
and  7802. 

PURPOSE(S): 

The  purpose  is  to  maintain 
docimients  and  records  of  individuals 
residing  abroad  that  contain  information 
pertaining  to  the  individual  to 
determine  proper  tax  liability. 

ROUTME  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM,  MCLUDINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVMG,  ACCESSMG,  RETAINING,  AND 
MSPOSiNG  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  records. 

RETRIEVABiUTY:  — 

By  taxpayer  name,  social  security 
number,  or  other  identification  number. 


SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  for  by  Managers  Security 
Handbook,  IRM  1(16)12  and  the 
Automated  Information  System  Security 
Handbook,  IRM  2(10)00. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks, 
IRM  1(15)59.1  through  IRM  1(15)59.32. 
Generally,  records  are  disposed  of  after 
3  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Commissioner 
(International),  950  L'Enfant  Plaza,  SW., 
Fourth  Floor,  Washington,  DC  20024. 

NOTIFICATION  PROCEDURE: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RECORD  ACCESS  PROCEDURES: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  records. 

CONTESTING  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

Documents  and  data  relating  to 
income  and  expense  items  concerning 
income.  Estate  and  Gift  tax- returns. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 

TREASURY/IRS  49.006 

SYSTEM  IIAME: 

Taxpayer  Service  Correspondence 
System — Treasury/IRS. 

SYSTEM  location: 

This  system  is  separately  maintained 
by  each  one  of  the  13  overseas  posts  of 
the  Office  of  the  Assistant 
Commissioner  (International)  located  in: 
(1)  Bonn,  Germany;  (2)  Sydney, 
Australia;  (3)  London,  England;  (4) 
Mexico  City,  Mexico;(5)  Santiago,  Chile; 
(6)  Paris,  France;  (7)  Rome,  Italy;(8) 
Singapore  and  (9)  Tokyo,  Japan. 
Inquiries  concerning  this  system  of 
records  maintained  by  the  foreign  posts 
should  be  addressed  to  the  Office  of  the 
Assistant  Commissioner  (International), 
950  L'Enfant  Plaza,  SW.,  Fourth  Floor, 
Washington,  EX:  20024. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

United  States  Citizens,  Resident 
Aliens,  Nonresident  Aliens. 


CATEGORIES  OF  RECORDS  M  THE  SYSTBi: 

Correspondence  from  taxpayers, 
foreign  post  personnel  and  the  Office  of 
the  Assistant  Commissioner 
(International)  headquarters  offices  in 
Washington,  DC. 

AUTHORITY  FOR  MAMTENANCC  OF  THE  SYSTEM: 

5  U.S.C.  301;  26  U.S.C.  7602,  7801, 
and  7802. 

PURPOSE(S): 

The  purpose  of  this  of  records  is  to 
control  correspondence  received  from 
taxpayers  concerning  tax  law  and 
account  related  inquiries. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  R4CLUDING  CATEGORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

POLKIES  AND  PRACTICES  FOR  STORING. 
RETRIEVMG,  ACCESSMG,  RETAMMG.  AND 
DISPOSMG  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  records. 

RETRIEVABILrnr: 

By  taxpayer  name. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  for  by  Managers  Security 
Handbook,  IRM  1(16)12  and  the 
Automated  Information  System  Security 
Handbook,  IRM  2(10)00. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks, 
IRM  1(15)59.1  through  IRM  1(15)59.32. 
Generally,  records  are  disposed  of  after 
three  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Commissioner 
(International),  950  L'Enfant  Plaza,  SW., 
Fourth  Floor,  Washington.  DC  20024. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix 
B.  Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  Assistant 
Commissioner  (International),  950 
L'Enfant  Plaza,  SW.,  Fourth  Floor. 
Washington,  DC  20024. 
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CONTESTING  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

Taxpayers  and  the  Office  of  the 
Assistant  Commissioner  (International) 
foreign  posts  and  headquarter's  offices. 

EXEIIlR>TIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

TREASURY/IRS  50.001 

SYSTEM  NAME: 

Employee  Plans/Exempt 
Organizations  Correspondence  Control 
Record  (Form  5961)— Treasury/IRS. 

SYSTEM  LOCATION: 

National  Office.  1111  Constitution 
Avenue.  NW..  Washington,  DC  20224. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Requesters  of  letter  rulings,  and 
subjects  of  field  office  requests  for 
technical  advice  and  assistance  and 
other  correspondence. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Contains  the  name,  date,  nature  and 
subject  of  an  assignment,  and  work 
history.  Sub-systems  include  case  files 
that  contain  the  correspondence, 
internal  memoranda,  and  related 
material.  They  also  include  digests  of 
issues  involved  in  proposed  revenue 
rulings. 

AUTNORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
26  U.S.C.  7801.  7802.  and  7805. 

ROUTME  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103  and  26  • 
U.S.C.  6104  where  applicable. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVMG,  ACCESSING,  RETAINING,  AND 
nSPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  records,  microfiche  and 
magnetic  media. 

retrievability: 
Indexed  by  name. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  for  by  Managers  Security 
Handbook.  IRM  1(16)12  and  the 
Automated  Information  System  Security 
Handbook.  IRM  2(10)00. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Control  Schedule  104  for 
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Employee  Plans/Exempt 
Organizations— National  Office.  IRM 
1(15)59.14. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Commissioner  (Employee 
Plans/Exempt  Organizations),  1111 
Constitution  Avenue,  NW.,  Washington 
DC  20224. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix 
B.  Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  Assistant 
Commissioner  (Employee  Plans/Exempt 
Organizations),  1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 

CONTESTING  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

Individuals  requesting  rulings  or 
information  and  field  offices  requesting 
technical  advice  or  assistance. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 
None. 

TREASURY/IRS  50.003 

SYSTEM  name: 

Employee  Plans/Exempt 
Organizations,  Report  of  Significant 
Matters  in  Technical  (M-5945) — 
Treasury/IRS. 

SYSTEM  LOCATION: 

National  Office,  1111  Constitution 
Avenue,  NW.,  Washington.  DC  20224. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individual  subjects  of  letter  ruling 
requests,  technical  advice  requests  etc.. 
where  a  "Report  of  Significant  Matter  in 
Technical."  has  been  prepared  because 
of  the  presence  of  a  matter  significant  to 
tax  administration. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Copies  of  "Reports  of  Significant 
Matter  in  Technical." 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
26  U.S.C.  7801,  7802,  and  7805. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103  and  26 
U.S.C.  6104  where  applicable. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 


STORAGE: 
Paper  records. 

RETRIEVABILrrV: 
Indexed  by  name. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  for  by  Managers  Security 
Handbook.  IRM  1(16)12  and  the 
Automated  Information  System  Security 
Handbook,  IRM  2(10)00. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
vdth  Records  Control  Schedule  104  for 
Employee  Plans/Exempt 
Organizations— National  Office,  IRM 
1(15)59.14. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Commissioner.  (Employee 
Plans/Exempt  Organizations).  1111 
Constitution  Avenue.  NW..  Washington. 
DC  20224. 

NOTinCATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix 
B.  Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  Assistant 
Commissioner.  (Employee  Plans/ 
Exempt  Organizations).  Internal 
Revenue  Service.  1111  Constitution 
Avenue.  NW..  Washington.  DC  20224. 

CONTESTING  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

Individual  subjects  of  letter  ruling 
requests,  technical  advice  requests,  etc., 
where  a  "Report  of  Significant  Matter  in 
EP/EO"  has  been  prepared. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 
None. 
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1 1  lEASURY/IRS  60.001 

9YSTEM  name: 

Assault  and  Threat  Investigation 
1  '|les,  Inspection — ^Treasury/IRS. 

srsTEM  location: 

!  Office  of  the  Chief  Inspector.  National 
pffice;  Regional  Inspectors'  Offices;  as 
ell  as  offices  of  the  District  Directors, 
^ee  IRS  appendix  A  for  addresses.) 

KTEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
EM: 

Individuals  attempting  to  interfere 
ith  the  administration  of  internal 

E venue  laws  through  assaults,  threats, 
forcible  interference  of  any  officer  or 
nployee  while  discharging  the  official 
duties  of  his/her  position,  including 
idividuals  designated  as  potentially 
laMgerous  taxpayers  (PDTs),  based  on 
lerifiable  evidence  or  information  that 
it  any  of  the  following  five  criteria:  (1) 
Individuals  who  assault  employees  or 
rpembers  of  their  immediate  families;  (2) 

J  idividuals  who  attempt  to  intimidate 
r  threaten  employees  or  members  of 
tjieir  immediate  families  through 
Specific  threats  of  bodily  harm,  a  show 
(^f  weapons,  the  use  of  animals,  or 
tbrou^  other  specific  threatening  or 
intimidating  behavior;  (3)  Individuals 
who  are  active  members  of  groups  that 
Advocate  violence  against  Internal 
Revenue  Service  employees  specifically, 
br  against  Federal  employees  generally 
'  vhere  advocating  such  violence  could 
1  easonably  be  understood  to  threaten 
'  he  safety  of  Service  employees  and 
mpede  die  performance  of  their  official 
luties;  (4)  Individuals  who  have 
I  :ommitted  the  acts  set  forth  in  any  of 
he  above  criteria,  but  whose  acts  have 
been  directed  against  employees  of 
other  governmental  agencies  at  Federal, 
State,  county,  or  local  levels;  and  (5) 
Individuals  who  are  not  designated  as 
potentially  dangerous  taxpayers  through 
eppUcation  of  the  above  criteria,  but 
Who  have  demonstrated  a  clear 
propensity  toward  violence  through 
Bct(s)  of  violent  behavior  within  the 
ive-year  period  immediately  preceding 
iie  time  of  designation  as  potentially 
dangerous. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(1)  Document  citing  the  complaint;  (2) 
Documentary  evidence  (i.e.,  threatening 
letter);  (3)  Report  of  investigation,  with 
possible  statements,  or  affidavits  as 
exhibits,  and  related  tax  information;  (4) 
Report  of  legal  action,  if  case  is 
prosecuted;  (5)  Local  police  record  of 
individual  named  in  case;  (6)  FBI  record 
of  individual  named  in  the  case. 


AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTBM: 

5  U.S.C.  301;  26  U.S.C.  7608,  7801. 
and  7802. 


PURPOSE(S): 

This  system  of  records  documents  the 
investigation  into  any  attempt  to 
obstruct  or  impede  (or  endeavor  to 
obstruct  or  impede)  Internal  Revenue 
Service  employees  in  the  performance 
of  their  official  duties.  It  includes 
records  relevant  to  the  use  of  force  or 
threats  of  force  against  IRS  employees  or 
their  immediate  family  (including  any 
threatening  letter  or  communication). 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records 
other  than  returns  and  return 
information  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  relevant,  non- 
privileged  information  to  a  court, 
magistrate,  or  administrative  tribimal 
including  the  presentation  of  evidence, 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings;  (4)  provide  information  to 
a  congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(5)  provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  50.2  which  relate 
to  an  agency's  functions  relating  to  civil 
and  criminal  proceedings;  (6)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVMG,  ACCESSMG,  RETAINING,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  records,  in  folders,  maintained 
in  file  cabinets,  or  on  magnetic  media. 

retrievablity: 

By  name  of  individual  to  whom  it 
applies,  cross-referenced  third  parties 
and/or  by  case  number. 

safeguards: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Manager's 
Security  Handbook.  IRM  1(16)12.  The 
records  are  accessible  to  Inspection 
personnel  on  a  need-to-know  basis,  all 
of  whom  have  been  the  subject  of  a 
background  investigation.  Disclosure  of 
information  through  remote  terminals  is 
restricted  through  the  use  of  passwords 
and  sign-on  protocols  which  are 
periodically  changed;  these  terminals 
are  accessible  only  to  authorized 
persons. 

retention  and  disposal: 

Records  are  maintained  in  accordance 
with  IRM  Part  X,  Inspection,  Exhibit 
(10)100-2. 

SYSTEM  MANAG£R(S)  AND  ADDRESS: 

Chief  Inspector,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

notification  procedure: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

record  access  procedures: 

This  system  is  exempt  and  may  not  be 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  records. 

CONTESTING  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

This  system  of  records  contains 
investigatory  material  compiled  for 
criminal  law  enforcement  purposes 
whose  sources  need  not  be  reported. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 

TREASURY/IRS  60.002 
SYSTEM  NAME: 

Bribery  Investigation  Files, 
Inspection — Treasury/IRS. 
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SYSTEM  location: 

Office  of  the  Chief  Inspector,  National 
Office  and  Regional  Inspectors'  Offices. 
(See  IRS  Appendix  A  for  addresses.) 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Employees  and/or  former  employees 
of  the  Treasury  Department;  taxpayers 
and  non-IRS  persons  whose  alleged 
criminal  actions  may  affect  the  integrity 
of  the  Internal  Revenue  Service. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(1)  Report  of  investigation  including 
exhibits,  affidavits,  transcripts,  and 
documentation  concerning  requests  and 
approval  for  consensual  telephone  and 
consensual  non-telephone  monitoring; 
(2)  Report  of  legal  action  concerning  the 
results  of  prosecution;  (3)  Prior  criminal 
record  of  subject. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  26  U.S.C.  7602,  7608. 
7801,  and  7802;  Executive  Order  11222. 

PURPOSE(S): 

This  system  of  records  contains 
information  relevant  to  Internal 
Seciuity's  specific  and  exclusive 
jurisdiction  within  the  Service  to 
investigate  violation  of  18  U.S.C.  201. 
Bribery.  This  is  described  as  an  offer  to 
give  something  of  value  with  the  intent 
that  the  recipients  will  do  something 
improper  or-will  fail  to  do  something 
they  should  do  within  the  authority  of 
their  position. 

ROUTME  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM,  MCLUDttlQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records 
other  than  returns  and  return 
information  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  enforcing  or 
investigating  or  prosecuting  the 
violations  of.  or  for  enforcing  or 
implementing,  a  statute,  rule, 
regulation,  order,  or  license,  where  the 
disclosing  agency  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulations;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  relevant,  non- 
privileged  information  to  a  court. 


magistrate,  or  administrative  tribunal, 
including  the  presentation  of  evidence, 
disclosures  to  opposing  counsel  or 
witnesses  in  the  coiuse  of  civil 
discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings;  (4)  provide  information  to 
a  congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(5)  provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  50.2  which  relate 
to  an  agency's  functions  relating  to  civil 
and  criminal  proceedings;  (6)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

STORAGE: 

Paper  records,  in  folders,  maintained 
in  file  cabinets,  or  on  magnetic  media. 

retrievability: 

By  name  of  individual  to  whom  it 
applies,  cross-referenced  third  parties, 
and/or  by  case  number. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  for  by  Managers  Security 
Handbook,  IRM  1(16)12  and  the 
Automated  Information  System  Security 
Handbook,  IRM  2(10)00.  Accessible  to 
Inspection  persoimel  on  a  need-to-know 
basis,  all  of  whom  have  been  the  subject 
of  background  investigations. 

retention  and  DSPOSAL: 

Records  are  maintained  in  accordance 
with  IRM  Part  X,  Inspection,  Exhibit 
(10)100-2. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  Inspector,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW..  Washington,  DC  20224. 

NOTIFICATION  PROCEDURE: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RECORD  ACCESS  PROCEDURES: 

This  system  is  exempt  and  may  not  be 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  records. 

CONTESTMQ  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

This  system  of  records  contains 
investigatory  material  compiled  for 


criminal  law  enforcement  purposes 
whose  sources  need  not  be  reported. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 

TREASURY/IRS  60.003 
SYSTEM  NAME: 


Conduct  Investigation  Files, 
Inspection— Treasury/IRS. 

SYSTEM  LOCATION: 

Office  of  the  Chief  Inspector,  National 
Office  and  Regional  Inspectors'  Offices. 
(See  IRS  appendix  A  for  addresses.) 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Employees  and  former  employees  of 
Internal  Revenue  Service,  and  other 
Bureaus  and  Services  within  the 
Department  of  the  Treasury.  * 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(1)  Document  citing  complaint  of 
alleged  misconduct  or  violation  of 
statute;  (2)  Report  of  investigation  to 
resolve  allegation  of  misconduct  or 
violation  of  statute,  with  related  exhibits 
of  statements,  affidavits  or  records 
obtained  during  investigation;  (3)  Report 
of  action  taken  by  management 
persoimel  adjudicating  any  misconduct 
substantiated  by  the  investigation;  (4) 
Report  of  legal  action  resulting  from 
violations  of  statutes  referred  for 
prosecution. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  26  U.S.C.  7602,  7608. 
7801.  and  7802;  Executive  Order  11222. 

PURPOSE(S): 

Records  in  this  system  include 
information  gathered  by  Inspection  in 
order  to  identify  and  report  all  pertinent 
facts  to  management  relative  to  the 
investigation  of  complaints  and 
allegations  against  employees  of  the 
Internal  Revenue  Service 

ROOnNE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  retiun 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records 
other  than  returns  and  return 
information  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal.  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or  • 
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re  ;ulations;  (2)  disclose  information  to  a 
F|aderal,  State,  or  local  agency, 
Dp  lintaining  civil,  criminal  or  other 
rfelevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
n^essary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
(^Ijher  benefit;  (3)  disclose  relevant,  non- 
privileged  information  to  a  coiul, 
n^agistrate,  or  administrative  tribunal, 
ii^cluding  the  presentation  of  evidence, 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  dvil 
discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings;  (4)  provide  information  to 
a  congressional  office  in  response  to  an 
iaquiry  made  at  the  request  of  the 
^dividual  to  whom  the  record  pertains; 
0)  provide  information  to  the  news 
media  in  accordance  with  guideUnes 
Cbntained  in  28  CFR  50.2  which  relate 
ip  an  agency's  functions  relating  to  civil 
fthd  criminal  proceedings;  (6)  provide 
information  to  third  parties  during  the 
cburse  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation;  (7) 
disclose  information  to  the  Department 
qf  Justice  for  the  purpose  of  litigating  an 
Action  or  seeking  legal  advice. 
Disclosure  may  be  made  during  judicial 
processes. 

^^OUOES  AND  PRACTICES  FOR  STOmNQ, 
HETRKVMQ.  ACCE88M0,  RETAMMQ.  AND 
nSPOSMQ  OF  RECORDS  M  THE  system: 

storage: 

Paper  records,  in  folders,  maintained 
i  a  file  cabinets,  and  on  magnetic  media. 

iIetrievabuty: 

By  name  of  individual  to  whom  it 
( ppUes,  cross-referenced  third  parties, 
I  nd/or  by  case  number. 


)  afequards: 
Access  controls  will  not  be  less  than 

^ose  provided  for  by  Managers  Seciu-ity 
landbook,  IRM  1(16)12  and  the 
Automated  hiformation  System  Security 
iandbook,  IRM  2(10)00.  Accessible  to 
nspection  personnel  on  a  need-to-know 
lasis,  all  of  whom  have  been  the  subject 
)f  background  investigation's. 

IETENTION  AND  OSPOSAL: 

Records  are  maintained  in  accordance 
with  IRM  Part  X,  Inspection,  Exhibit 
10)100-2. 

tYSTEM  IIIANAQER(S)  AND  ADDRESS: 

Chief  Inspector,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
MW..  Washington,  DC  20224. 


NOTIFICATION  PROCEDURE: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RECORD  ACCESS  PROCEDURES: 

This  system  is  exempt  and  may  not  be 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  records. 

CONTESTINQ  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES*^ 

Department  of  Treasury  personnel 
and  records,  taxpayers  (complainants, 
witnesses,  confidential  informants), 
other  Federal  agencies.  State  and  local 
agencies,  tax  returns  and  related 
dociunents,  personal  observations  of  the 
investigator  and  subjects  of  the 
investigation. 

EXEMPnOMS  CUUMED  FOR  THE  SYSTEM: 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 

TREASURY/IRS  60.004 

SYSTEM  NAME: 

Disclosure  Investigation  Files, 
Inspection— Treasury /IRS. 

SYSTEM  LOCATION: 

Office  of  the  Chief  Inspector,  National 
Office  and  Regional  Inspectors'  Offices. 
(See  IRS  Appendix  A  for  addresses.) 

CATEGORCS  OF  MOIVBUALS  COVERED  BY  THE 

SYSTar. 

(1)  Internal  Revenue  Service 
employees  and/or  Government  contract 
employees  at  IRS  Facihties,  who  have 
allegedly  disclosed  confidential  tax 
information;  (2)  Federal,  state  and  local 
Government  employees  who  have 
allegedly  disclosed  confidential  Federal 
tax  information.  (3)  Tax  return  preparers 
who  have  allegedly  disclosed 
confidential  Federal  tax  information. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

(1)  Dociunent  citing  the  complaint  of 
the  alleged  criminal  or  administrative 
violation;  (2)  Investigative  report, 
including  statements,  affidavits  and  any 
other  pertinent  documents  supporting 
the  investigative  report,  which  will  be 
attached  as  an  exhibit;  (3)  Report  of 
legal  action  if  case  is  accepted  by  U.S. 
Attorney  for  prosecution;  (4)  Report  of 
action  by  management  personnel  if  case 
is  referred  for  administrative 
adjudication. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  26  U.S.C.  7602,  7608, 
7801,  and  7802;  Executive  Order  11222. 


PURPOSE(S): 

This  system  of  records  dociunents 
investigations  into  allegations  of 
unauthorized  disclosures  of  Internal 
Revenue  Service  Records. 

ROUTME  USES  OF  RECORDS  MAMTAMEO  M  THE 
SYSTEM,  MCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records 
other  than  returns  and  return 
information  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulations;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  Hcense,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  Utigatibn,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (5)  provide  information 
to  the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings;  (6)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POUOES  AND  PRACTICES  FOR  8T0RM0, 
RETREVMG,  ACCESSMO,  RETAMMQ.  AND 
DttPOSMG  OF  RECORDS  M  THE  SYSTEM: 

storage: 

Paper  records,  in  folders,  maintained 
in  file  cabinets,  or  on  magnetic  media. 

retrcvabuty: 

By  name  of  individual  to  whom  it 
appUes,  cross-referenced  third  parties, 
and/or  by  case  number. 
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SAFEOUAROS: 

Access  controls  will  not  be  less  than 
those  provided  for  by  Managers  Security 
Handbook,  IRM  1(16)12  and  the 
Automated  bfonnation  System  Security 
Handbook.  IRM  2(10)00.  Accessible  to 
hispection  personnel  on  a  need-to-know 
basis,  all  of  whom  have  been  the  subject 
of  background  investigations. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
with  ERM  Part  X,  Inspection,  Exhibit 
(10)100-2. 

SYSTBH  MANAQB«(S)  AND  ADDRESS: 

Chief  Inspector,  Internal  Revenue 
Service.  1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

NOTnCATION  PROCEDURE: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RECORD  ACCESS  PROCEDURES: 

This  system  of  records  is  exempt  and 
may  not  be  accessed  for  purposes  of 
inspection  or  for  contest  of  content  of 
records. 

CONTESTVIQ  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

This  system  of  records  contains 
investigatory  material  compiled  for 
criminal  law  enforcement  purposes 
whose  sources  need  not  be  reported. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 

TREASURY/IRS  6a005 
SYSTEM  NAME: 

Enrollee  AppUcant  Investigation 
Files,  Inspection— Treasury/IRS. 

SYSTEM  location: 

OfBce  of  the  Chief  Inspector,  National 
OfBce  and  Regional  Inspectors'  Offices. 
(See  IRS  Appendix  A  for  addresses.) 

CATEGORES  OF  MOIVDUALS  COVERED  BY  THE 
SYSTEM: 

Former  employees  and  non-IRS 
persons  who  apply  for  enrollment  to 
practice  before  IRS  under  the  provisions 
of  Circular  230. 

CATEGORKS  OF  RECORDS  M  THE  SYSTEM: 

Investigative  reports  on  non-IRS 
employees  covering  derogatory  results 
of  checks  of:  FBI  files;  hispection  files; 
local  police;  Examination,  Criminal 
Investigation  and  Collection  Division 


files;  and  verification  of  Federal  tax 
filing  status.  Also,  appropriate 
documents  attached  as  exhibits  showing 
results  of  above  file  checks. 

AUTNORfTY  FOR  MAINTENANCE  OF  THE  SYSTBI: 
26  U.S.C.  7801  and  7802. 

PURPOSE(S): 

This  system  of  records  dociunents 
investigations  of  enrollee  apphcants 
conducted  at  the  request  of  the  Director 
of  Practice,  to  determine  their  eligibility 
to  practice  before  the  Service. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosiue  of  returns  and  retimi 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records 
other  than  returns  and  retiun 
information  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  or  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  Hcense,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulations;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  seciuity 
clearance,  Ucense,  contract,  grant,  or 
other  benefit;  (3)  disclose  relevant,  non- 
privileged  information  to  a  court, 
magistrate,  or  administrative  tribimal. 
including  the  presentation  of  evidence, 
disclosiu«s  to  opposing  counsel  or 
vntnesses  in  the  course  of  dvil 
discovery,  htigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings;  (4)  provide  information  to 
a  congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains: 
(5)  provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  50.2  which  relate 
to  an  agency's  functions  relating  to  civil 
and  criminal  proceedings;  (6)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 


POLICIES  AND  PRACTICES  FOR  STORMQ, 
RETRIEVMQ,  ACCES8MG,  RETAININQ,  AND 
DiSPOSMQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  records,  in  folders,  maintained 
in  file  cabinets  and  on  magnetic  media. 

retrkvabnjty: 

By  name  of  individual  to  whom  it 
apphes,  cross-referenced  third  parties, 
and/or  by  case  nimiber. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  for  by  Managers  Security 
Handbook,  IRM  1(16)12  and  the 
Automated  Information  System  Security 
Handbook,  IRM  2(10)00.  Accessible  to 
Inspection  personnel  on  a  need-to-know 
basis,  all  of  whom  have  been  the  subject 
of  background  investigations. 

RETENTION  AND  OOPOSAL: 

Records  are  maintained  in  accordance 
vrith  IRM  Part  X.  hispection.  Exhibit 
(10)10(>-2. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  Inspector.  Internal  Revenue 
Service.  1111  Constitution  Avenue. 
NW..  Washington.  DC  20224. 

NOmCATION  PROCBMJRE: 

Individuals  seeking  to  determine  if 
this  system  contains  a  record  pertaining 
to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix 
B.  Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  Ais  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  Chief  hispector. 
Internal  Revenue  Service,  llll 
Constitution  Avenue.  NW..  Washineton 
DC  20224. 

CONTESTVIG  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RKORO  SOURCE  CATEGORIES: 

The  Internal  Revenue  Service,  the 
Federal  Bureau  of  Investigation,  and" 
local  police  departments. 

EXBfmONS  CLAMED  FOR  THE  SYSTBI: 

None. 
TREASURY/IRS  60.006 
SYSraiNAME: 

Enrollee  Charge  Investigation  Files. 
Inspection— Treasury/IRS. 
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SVBTEM  location: 

Office  of  the  Chief  Inspector,  National 
Office  and  Regional  Inspectors'  Offices. 
(S|ee  IRS  Appendix  A  for  addresses.) 

cj/VrEOOfUES  OF  INDIVIDUALS  COVERED  BY  THE 

smbtem: 

IRS  employees  or  former  employees,  • 
tax  practitioners,  attorneys,  certified 
public  accountants  or  enrolled  persons. 

CJATEQORIES  Of  RECORDS  IN  THE  SYSTEM: 

j  j  A  documented  complaint  or  request 
far  investigation  alleging  criminal  or 
administrative  misconduct  afiiecting  IRS 
integrity.  A  report  of  investigation, 
including  exhibits  such  as  affidavits, 
Stjatements  or  docimients  which  have 
been  reviewed.  A  report  of  legal  action 
resulting  fi'om  violations  of  statutes 
Mferred  for  prosecution. 

AlrrHORtTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
26  U.S.C.  7608,  7801,  and  7802. 

..  _8E(S): 

This  system  documents  investigations 
complaints  of  unethical  practices  by 
1  lenroUed  tax  practitioners  and  persons 
!:  iroUed  to  practice  before  the  Internal 
nvenue  Service. 


ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 

PEM,  MCLUDINQ  CATEGORIES  OF  USERS  AND 
>URP08E8  OF  SUCH  USES: 
Lsclosure  of  returns  and  return 
rmation  may  be  made  only  as 
parovided  by  26  U.S.C.  6103.  Records 

er  than  returns  and  return 
^formation  may  be  used  to:  (1)  Disclose 
rtinent  information  to  appropriate 
ederal,  State,  local,  or  foreign  agencies 
sponsible  for  investigating  or 
secuting  the  violations  of,  or  for 
etiforcing  or  implementing,  a  statute, 
rlile,  regulation,  order,  or  license,  where 
^)ie  disclosing  agency  becomes  aware  of 
JB  a  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
rsgulation;  (2)  disclose  information  to  a 
F  ederal.  State,  or  local  agency, 
tiaintaining  civil,  criminal  or  other 
r  slevant  enforcement  information  or 
c  ther  pertinent  information,  which  has 
t  Bquested  information  relevant  to  or 
c  ecessary  to  the  requesting  agency's  or 
t  le  bureau's  hiring  or  retention  of  an 
i  idividual,  or  issuance  of  a  security 
I  learance,  license,  contract,  grant,  or 
^er  benefit;  (3)  disclose  relevant,  non- 
irivileged  information  to  a  court, 
I  lagistrate,  or  administrative  tribunal  in 
I  le  course  of  presenting  evidence, 
ncluding  disclosures  to  opposing 
<  ounsel  or  witnesses  in  the  course  of 
(ivil  discovery,  litigation,  or  settlement 
1  legotiations,  in  response  to  a  subpoena, 
( ir  in  connection  with  criminal  law 
proceedings;  (4)  provide  information  to 
congressional  office  in  response  to  an 


inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(5)  provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  50.2  which  relate 
to  an  agency's  functions  relating  to  civil 
and  criminal  proceedings;  (6)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSV4G,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Paper  records,  in  folders,  maintained 
in  file  cabinets  or  on  magnetic  media. 

retrievability: 

By  name  of  individual  to  whom  it 
applies,  cross-referenced  third  parties, 
and/or  by  case  niunber. 

safeguards: 

Access  controls  will  not  be  less  than 
those  provided  for  by  Managers  Security 
Handbook,  IRM  1(16)12  and  the 
Automated  Information  System  Security 
Handbook,  IRM  2(10)00. 

Accessible  to  Inspection  personnel  on 
a  need-to-know  basis,  all  of  whom  have 
been  the  subject  of  background 
investigations. 

RETENTION  AND  disposal:    ' 

Records  are  maintained  in  accordance 
with  IRM  Part  X,  Inspection,  Exhibit 
(10)100-2. 

system  manager(s)  and  address: 

Chief  Inspector,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW.,  Washington,  DC  20024. 

NOTIFICATION  PROCEDURE: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RECORD  ACCESS  PROCEDURES: 

This  system  is  exempt  and  may  not  be 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  records. 

CONTESTING  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

Department  of  Treasury,  personnel 
and  records,  other  Federal  agencies, 
taxpayers/complainants,  state  and  local 
agencies,  ta^C  returns,  newspapers, 
person  acquainted  with  the  individual 
under  investigation,  subjects  of  the 
investigation,  and  personal  observations 
of  the  investigator. 


EXEMPTIONS  CLAMB)  FOR  THE  SYSTBI: 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 

TREA8URY/IRS  60.007 

SYSTEM  NAME: 

Miscellaneous  Information  File. 
Inspection — Treasury/IRS. 

SYSTEM  location: 

Office  of  the  Chief  Inspector.  National 
Office  emd  Regional  Inspectors'  Offices. 
(See  IRS  appendix  A  for  addresses.) 

categories  of  indiviouals  covered  by  the 
system: 

Employees  and  former  employees  of 
the  Internal  Revenue  Service;  Tax 
Practitioners  (Attorneys,  Certified 
Public  Accountants,  Enrolled  Persons, 
Return  Preparers);  alleged  tax  violators; 
persons  whose  actions  or  alleged  actions 
indicated  a  threat  to  IRS  employees, 
facilities,  or  the  integrity  of  the  tax 
system;  confidential  informants;  and 
reputed  members  of  the  organized 
criminal  element.  "^ 

categories  of  records  in  the  system: 
(1)  Complaint  type  information 
regarding  IRS  employees  which  is  not, 
in  itself,  specific  or  significant  enough 
to  initiate  an  investigation  when 
received.  (2)  Allegations  of  bribery  and 
gratuities  by  taxpayers  and/or  their 
representatives  which  are  not  by 
themselves  specific  or  significant 
enough  to  initiate  an  investigation  when 
received.  (3)  Allegations  of  misconduct 
by  tax  practitioners,  enrolled  persons,  or 
tax  preparers  which  are  not  by 
themselves  specific  or  significant 
enough  to  initiate  an  investigation  when 
received.  (4)  Any  information  received 
or  developed  by  Inspection  that  has  a 
bearing  on  IRS,  but  is  not  of  itself 
specific  or  significant  enough  to  initiate 
an  investigation  when  received.  (5) 
Information  received  by  Inspection 
pertaining  to  alleged  violations  enforced 
by  other  agencies  or  divisions  of  IRS, 
copies  of  which  are  referred  to  those 
respective  agencies  or  divisions.  (6) 
Photographs  and  descriptive  data  of 
some  IRS  employees  and  of  persons 
arrested  by  Inspection.  (7)  Information 
concerning  lost  or  stolen  Government 
documents,  property,  credentials,  or  IRS 
employee  {>ersonal  property  lost  or 
stolen  on  Government  premises.  (8)  List 
of  persons  in  state  or  local  government 
agencies  working  under  state 
agreements  and  having  access  to  federal 
tax  information.  (9)  Newspaper  or 
periodical  items  about  IRS.  (10) 
NewspapQC  items  regarding  attorneys, . 
CPA's,  Tax  Practitioners,  or.  Return 
Preparers  arrested,  indicted,  convicted 
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or  under  investigation  by  other  agencies. 
(11)  Allegations  of  threats,  assaults, 
forcible  interference,  or  other  violence 
type  activity  aimed  at  employees  or 
facihties  of  IRS  which  are  not  by 
themselves  specific  or  significant 
enough  to  initiate  an  investigation  when 
received.  Infonnation  regarding 
Inspection's  mission  which  does  not  fall 
into  any  of  the  above  categories. 

AUTHORITY  FOR  MAINTENANCE  Of  THE  SYSTEM: 

5  U.S.C.  301;  26  U.S.C.  7602.  7608. 
7801  and  7802;  Executive  Order  11222. 

PURPOSE(S): 

The  purpose  of  this  system  of  records 
is  to  document  information  related  to 
Inspection's  mission  and/or  allegations 
which  are  not  specific  or  significant 
enough  to  warrant  initiation  of  an 
investigation. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDMQ  CATBKMUES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
infonnation  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records 
and  other  than  returns  and  return 
information  may  be  used  to:  (1)  Disclose 
pertinent  infonnation  to  appropriate 
Federal.  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of.  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation:  (2)  disclose  infonnation  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  infonnation  to 
a  coiul,  magistrate,  or  administrative 
tribunal,  including  the  presentation  of 
evidence,  disclosures  to  opposing 
coimsel  or  witnesses  in  the  course  of 
dvil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings;  (4)  provide  information  to 
a  congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the  • 
individual  to  whom  the  record  pertains; 
(5)  provideinformation  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  50.2  which  relate 
to  an  agency's  functions  relating  to  civil 
and  criminal  proceedings;  (6)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 


necessary  to  obtain  information 
pertinent  to  the  investigation. 

POUCIES  AND  PRACTICES  FOR  STORINQ. 
RETREVMQ,  ACCESSMG,  RETAINING,  AND 
DISPOSMQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records,  in  folders,  maintained 
in  file  cabinets,  or  on  magnetic  media. 

RETREVABUTY: 

By  name  of  individual,  subject,  or 
incident  involved,  by  name  of  cross- 
referenced  third  parties,  and/or 
information  item  number. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  for  by  Managers  Security 
Handbook.  IRM  1(16)12  and  the 
Automated  Information  System  Security 
Handbook.  IRM  2(10)00.  Accessible  to 
Inspection  persoimel  on  a  need-to-know 
basis,  all  of  whom  have  been  the  subject 
of  backgroimd  investigations. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
with  IRM  Part  X.  hispection.  Exhibit 
(10)100-2. 

SYSTEM  MANAGER(S)  AND  ADDRESS:  \ 

Chief  Inspector,  Internal  Revenue 
Service.  1111  Constitution  Avenue. 
NW..  Washington.  DC  20224. 

NOTIFICATION  PROCEDURE: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RECORD  ACCESS  PROCEDURES: 

This  system  is  exempt  and  may  not  be 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  records. 

CONTESTMQ  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

Department  of  Treasury  persoimel 
and  records,  newspapers  and 
periodicals,  taxpayers  (complainants, 
witnesses,  and  informants),  state  and 
local  government  agency  personnel  and 
records,  and  anonymous  complainants. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

This  system  has  been  designated  as 
exempt  firom  certain  provisions  of  the 
Privacy  Act. 

TREASURY/IRS  60.008 

SYSTEM  NAME: 

Seciuity,  Background  and  Character 
Investigations  Files,  hispection— 
Treasury/IRS. 


SYSTEM  location: 


Office  of  the  Chief  Inspector.  National 
Office  and  Regional  Inspectors'  Offices. 
(See  IRS  appendix  A  for  addresses.) 

CATEGORIES  OF  MDIMDUALS  COVERED  BY  THE 
SYSTEM: 

Current,  former  and  prospective 
employees  of:  Internal  Revenue  Service. 
Office  of  the  Secretary  of  the  Treasury, 
Office  of  the  General  Counsel.  Office  of 
the  Treasurer  of  the  United  States. 
Office  of  the  Comptroller  of  the- 
Currency,  Office  of  International 
Finance.  Financial  Management  Service, 
Bureau  of  Engraving  and  Printing, 
Bureau  of  the  Mint,  Bureau  of  the  Public 
Debt,  Federal  Law  Enforcement  Training 
Center,  and  Private  Contractors  at  IRS 
Facihties. 

CATEGORIES  OF  RECORDS  m  THE  SYSTEM: 

(1)  Federal  Employment  Application 
Forms;  (2)  Results  of  National  Agency 
Checks  (prior  reports  and  records  from 
FBI  Investigative  Files,  Fingerprint 
Files.  Office  of  Personnel  Management, 
Defense  Central  Index  of  Investigations, 
House  Committee  on  Internal  Security, 
and  Coast  Guard  Intelligence);  (3) 
Employees'  Tax  Account  Histories;  (4) 
Results  of  Employees'  Tax 
Examinations;  (5)  Employees'  Financial 
Statements;  (6)  A  summary  report,  a 
nanative  report,  notes  and/or  written 
repUes  resulting  bom  the  investigator's 
inquiries  into  the  subject's  scholastic 
record,  prior  employment,  military 
service,  references,  neighbors, 
acquaintances  or  other  knowledgeable 
sources,  police  records  and  past  credit 
record;  (7)  Report  of  action  taken  by 
management  personnel  adjudicating  any 
derogatory  information  developed  by 
the  investigation;  (8)  Report  of  legal 
action  resulting  from  violations  of 
statutes  referred  for  prosecution. 

AUTHORITY  FOR  MAMTBIANCE  OF  THE  SYSTBI: 

5  U.S.C.  301;  26  U.S.C.  7602.  7608, 
7801  and  7802;  Executive  Order  10450; 
Executive  Order  11222. 

PURPOSE(S): 

This  system  documents  personnel 
security  investigations  conducted  for 
the  purpose  of  furnishing  to  proper 
authorities  sufficient  information 
concerning  a  person's  character, 
reputation  and  loyalty  to  the  United 
States.  They  also  serve  as  a  basis  for 
determining  a  person's  suitability  for 
employment  or  retention  in 
employment  and  the  issuance  of 
security  clearances. 
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f  buTME  USES  OF  HECORDS  MAINTAMEO  M  THE 
SYSTEM,  MCLUDINQ  CATEQOMES  OF  USERS  AND 
tNE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
J)rovided  by  26  U.S.C.  6103.  Records 
"'  er  than  returns  and  return 
formation  may  be  used  to:  (1)  Disclose 
irtinent  information  to  appropriate 
ederal.  State,  local,  or  foreign  agencies 
sponsible  for  investigating  or 
osecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
ni  indication  of  a  violation  or  potential 
viiolation  of  civil  or  criminal  law  or 
pgulation;  (2)  disclose  information  to  a 
Federal,  state,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
liecessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  tm 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
Other  benefit;  (3)  disclose  relevant,  non- 
privileged  information  to  a  court, 
magistrate,  or  administrative  tribunal, 
including  the  presentation  of  evidence, 
disclosures  to  opposing  counsel  or 
witnesses  in  the  coiuse  of  civil 
discovery,  litigation,  or  settlement 
iiegotiations,  in  response  to  a  subpoena, 
6r  in  connection  with  criminal  law 
proceedings;  (4)  provide  information  to 
9  congressional  office  in  response  to  an 
:  nquiry  made  at  the  request  of  the 
ndividual  to  whom  the  record  pertains; 
5)  provide  information  to  the  news 
:  nedia  in  accordance  with  guidelines 
contained  in  28  CFR  50.2  which  relate 
'  o  an  agency's  functions  relating  to  civil 
i  md  criminal  proceedings;  (6)  provide 
nformation  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
hecessary  to  obtain  information 

Cient  to  the  investigation. 
ES  AND  PRACTICES  FOR  STORING. 
RETRIEVING.  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

BORAGE: 

Paper  records,  in  folders,  maintained 
n  file  cabinets,  or  on  magnetic  media. 

IETRIEVABa.rTY: 

By  name  of  individual  to  whom  it 
ipphes,  cross-referenced  third  parties, 
md/or  by  case  niunber. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
iose  provided  for  by  Managers  Seciu-ity 
Handbook,  IRM  1(16)12  and  the 
Automated  Information  System  Security 
flandbook,  IRM  2(10)00.  Accessible  to 
iispection  Personnel  on  a  need-to-know 


basis,  all  of  whom  have  been  the  subject 
of  background  investigations. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
with  KM  part  X,  Inspection,  Exhibit 
(10)100-2. 

SYSTEM  MANA0ER(S)  AND  ADDRESS: 

Chief  Inspector,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1.  subpart  C,  appendix 
B.  Inquiries  should  be  addressed  as  in 
"Record  access  procedxu-es"  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  this 
system  of  records,  or  seeking  to  contest 
its  content,  may  inquire  in  accordance 
with  instructions  appearing  at  31  CFR 
part  1,  subpart  C,  appendix  B.  Inquiries 
should  be  addressed  to  the  Chief 
Inspector,  Internal  Revenue  Service, 
1111  Constitution  Avenue,  NW., 
Washington,  DC  20224. 

CONTESTING  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

Employment  Application  Forms 
submitted  by  subjects  of  investigation. 
Financial  information  from  subjects. 
Federal,  State  and  Local  Government 
Agencies  (Police,  Court  and  Vital 
Statistics  records).  Credit  Reporting 
Agencies.  Neighbors  (former  and 
present).  References.  Former  and 
present  employers  and  co-workers. 
Other  third  party  sources.  Schools.  Tax 
Returns  and  Examination  Results. 
Information  provided  by  the  individual 
under  investigation. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM! 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 

TREASURY/IBS  60.009 

SYSTEM  NAME: 

Special  Inquiry  Investigation  Files, 
Inspection — Treasury/IRS. 

SYSTEM  location: 

Office  of  the  Chief  Inspector,  National 
Office  and  Regional  Inspectors'  Offices. 
(See  IRS  appendix  A  for  addresses.) 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Employees  or  former  employees  of  the 
Treasury  Department  and  the  Internal 


Revenue  Service.  Non-employees  whose 
alleged  criminal  actions  may  affect  the 
integrity  of  the  Internal  Revenue 
Service. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTBI: 

A  documented  complaint  from  some 
source  alleging  criminal  or 
administrative  misconduct  affecting 
Internal  Revenue  Service  integrity. 
Reports  of  integrity  reviews  and  tests  for 
deterrence  and  detection  of  fraud  or 
corrupt  practices  and  serious  control 
weaknesses.  A  report  of  investigation  to 
resolve  the  complaint,  or  the  suspected 
problem  detected  by  integrity  reviews 
and  tests  including  exhibits  of  IRS  or 
public  documents  reviewed  during  the 
investigation. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  26  U.S.C.  7602,  7608, 
7801  and  7802;  Executive  Order  11222. 

PURPOSE(S): 

This  system  documents  the 
preliminary  investigations  of  complaints 
conducted  by  Inspection  involving 
allegations  against  Internal  Revenue 
Service  employees,  and  in  cenain 
instances,  non-Service  employees  when 
their  actions  may  affect  the  integrity  of 
the  Service.  Primarily,  this  type  of 
investigation  is  conducted  to  ascertain 
whether  a  Conduct  case  is  warranted  or 
when  a  more  specific  case  category  is 
not  apphcable. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records 
other  than  returns  and  return 
information  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulations;  (2)  disclose  information  to  a 
Federal.  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  relevant,  non- 
privileged  information  to  a  court, 
magistrate,  or  administrative  tribunal, 
including  the  presentation  nf  evidence, 
disclosures  to  opposing  counsel  or 
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witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings;  (4)  provide  information  to 
a  congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(5)  provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  50.2  which  relate 
to  an  agency's  functions  relating  to  civil 
and  criminal  proceedings;  (6)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POLIOES  AND  PRACTICES  FOR  STORING, 
REmiEVINQ,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records,  in  folders,  maintained 
in  file  cabinets,  and  on  magnetic  media. 

retrievability: 

By  name  of  individual  to  whom  it 
apphes,  cross-referenced  third  parties, 
subject,  or  other  identifier  and/or  by 
case  number. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  for  by  Managers  Security 
Handbook,  IRM  1(16)12  and  the 
Automated  Information  System  Seciuity 
Handbook,  IRM  2(10)00.  Accessible  to 
Inspection  personnel  on  a  need-to-know 
basis,  all  of  whom  have  been  the  subject 
of  background  investigations. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
with  IRM  Part  X,  Inspection,  Exhibit 
(10)100-2. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  Inspector,  Internal  Revenue 
Service,  llli  Constitution  Avenue. 
NW.,  Washington,  DC  20224. 

NOTIFICATION  PROCEDURE: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RECORD  ACCESS  PROCEDURES: 

This  system  is  exempt  and  may  not  be 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  records. 

CONTESTING  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

Taxpayers  (complainants,  witnesses, 
confidential  informants).  Federal.  State 
and  local  government  agencies' 


personnel  and  records  (pohce.  court, 
property,  etc.),  newspapers  or 
periodicals.  Department  of  the  Treasury 
personnel  and  records,  financial 
institutions  and  other  private  business 
records. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 

TREASURY/IRS  60.010 

SYSTEM  NAME: 

Tort  Investigation  Files,  Inspection— 
Treasury/IRS. 

SYSTEM  LOCATION: 

Office  of  the  Chief  Inspector.  National 
Office  and  Regional  Inspectors'  Offices. 
(See  IRS  appendix  A  for  addresses.) 

CATEGORIESOF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Employees  of  the  Department  of  the 
Treasury  and  non-Federal  persons 
involved  in  accidents  on  property  under 
Department  of  the  Treasury  jurisdiction 
or  with  Department  of  the  Treasury 
employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Report  of  investigation  including 
exhibits  such  as  SF-91.  Operator's 
Report  of  Motor  Vehicle  Accident;  SF- 
91  A.  Investigation  Report  of  Motor 
Vehicle  Accident;  SF-92A,  Report  of 
Accident  Other  Than  Motor  Vehicle; 
SF-94.  Statement  of  Witness;  Optional 
Form  26.  Data  Bearing  Upon  Scope  of 
Employment  of  Motor  Vehicle  Operator. 
In  addition,  attached  as  exhibits  might 
be  a  Police  Report  of  the  accident; 
copies  of  insurance  policies  of  the 
involved  drivers;  photographs  of  the 
scene  or  vehicles  after  the  accident; 
Treasury  Department  vehicle 
maintenance  record,  medical  records. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  26  U.S.C.  7602.  7608, 
7801  and  7802;  Executive  Order  11222. 

PURPOSE(S): 

This  system  of  records  documents 
formal  Federal  Tort  Claims 
investigations  conducted  to  obtain 
factual  data  required  to  defend  the 
Government  against  claims  for  property 
loss  or  damages,  personal  injury  or 
death  caused  by  the  negligence  of 
wrongful  act  or  omission  of  a 
government  employee  acting  within  the 
scope  of  his/her  employment,  or  aid  in 
the  prosecution  of  Government  claims 
arising  from  accidents  involving  Service 
employees  or  activities. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records 
other  than  returns  and  return 
information  may  be  used:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  Uoense,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  relevant,  non- 
privileged  information  to  a  court, 
magistrate,  or  administrative  tribunal, 
including  the  presentation  of  evidence, 
disclosures  to  opposing  coimsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings;  (4)  provide  information  to 
a  congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(5)  provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  50.2  which  relate 
to  an  agency's  functions  relating  to  civil 
and  criminal  proceedings;  (6)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POLIOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSMG,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records,  in  folders,  maintained 
in  file  cabinets,  or  on  magnetic  media. 

RETRIEVABILITY: 

By  name  of  individual  to  whom  it 
applies,  cross-referenced  third  parties, 
and/or  by  case  number. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  for  by  Managers  Security 
Handbook,  IRM  1(16)12  and  the 
Automated  Information  System  Security 
Handbook,  IRM  2(10)00.  Accessible  to 
Inspection  personnel  on  a  need-to-know 
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b^  lis,  all  of  whom  have  been  the  subject 
background  investigations. 

tENTION  AND  DISPOSAL: 

I  Records  are  maintained  in  accordance 
with  IRM  Part  X,  Inspection,  Exhibit 
(10)100-2. 

S  r  STEM  MANAGER(S)  AND  ADDRESS: 

Chief  Inspector,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
ati31  CFR  part  1,  subpart  C,  appendix 
I  u  Inquiries  should  be  addressed  as  in 

ecord  access  procedures"  below. 

)RD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
;ord  contained  in  this  system  of 
jords,  or  seeking  to  contest  its 
Qiintent,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
^i^bpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  Chief  Inspector, 
Internal  Revenue  Service,  1111 
^institution  Avenue,  NW.,  Washington, 
pC  20224. 

(^DNTESTING  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
ct  amendment  of  tax  records. 


tfCORD  SOURCE  CATEGORIES: 

Department  of  Treasury  personnel 
^d  records.  Federal,  State  and  local 
police  agencies,  witnesses,  subjects 
luvolved  in  the  investigation,  hospitals 
(Medical  records),  doctors  (medical 
records  and  personal  observations), 
ii  ersonal  observations  of  the 
Investigator,  automobile  repair  facilities, 
ii  tsurance  companies,  attorneys, 
t^ederal.  State  and  local  driver  license 

•(fcords,  and  Federal  and  State  vehicle 

^  jgistration  records. 

E  (EMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
I  DEASURY/IRS  60.011 
I  rSTEM  NAME: 

Internal  Security  Management 
:  iformation  System  (ISMIS)— Treasury/ 
IS. 

9  irSTEM  location: 

Office  of  the  Chief  Inspector,  National 
L  )ffice,  and  Regional  Inspection  Offices. 
I  Jee  IRS  appendix  A  for  addresses.) 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
IEIYSTEM: 

(1)  Current  and  former  employees  of 
1 16  Internal  Revenue  Service,  other 


Bureaus  and  Services  within  the 
Department  of  the  Treasury,  and  private 
contractors  at  IRS  Facilities;  (2) 
taxpayers  and  non-IRS  persons  whose 
alleged  criminal  actions  may  affect  the 
integrity  of  the  Internal  Revenue 
Service;  (3)  former  employees  and  non- 
IRS  persons  who  apply  for  enrollment  to 
practice  before  the  IRS  under  the 
provisions  of  Circular  230;  (4)  tax 
practitioners,  attorneys,  certified  public 
accountants  or  enrolled  persons. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(1)  ISMIS  personnel  system  records 
contain  Internal  Security  employee 
name,  office,  start  of  employment, 
series/grade,  title,  separation  date;  (2) 
ISMIS  tracking  records  contain  status 
information  on  investigations  from 
point  of  initiation  through  conclusion; 

(3)  ISMIS  timekeeping  records  contain 
assigned  cases  and  distribution  of  time; 

(4)  ISMIS  case  tracking  records  contain 
background  investigations  and  criminal/ 
administrative  cases. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  26  U.S.C.  7602,  7608, 
7801  and  7802;  Executive  Order  11222. 

PURPOSE(S): 

This  system  includes  records 
necessary  to:  (1)  Effectively  manage 
Internal  Security  resources  and  assess 
the  effectiveness  of  current  Internal 
Security  programs  and  to  assist  in 
determining  budget  and  staff 
requirements;  (2)  Provide  the  technical 
ability  for  other  components  of  the 
Service  to  analyze  trends  in  integrity 
matters  on  an  organizational,  geographic 
and  violation  basis. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  retiuns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.-6103.  Records 
other  than  returns  and  return 
information  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies, 
or  other  public  authority,  responsible 
for  investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing  a  statute,  rule,  regulation, 
order,  or  license,  where  the  disclosing 
agency  becomes  aware  of  an  indication 
of  a  violation  or  potential  violation  of 
civil  or  criminal  law  or  regulation;  (2) 
Disclose  information  to  the  Department 
of  Justice  for  the  purpose  of  litigating  an 
action  or  seeking  legal  advice. 
Disclosure  may  be  made  during  judicial 
processes;  (3)  Disclose  information  to  a 
Federal,  State,  or  local,  or  other  pubUc 
authority,  maintaining  civil,  criminal  or 
other  relevant  enforcement  information 


or  other  pertinent  information,  which 
has  requested  information  relevant  to  or 
necessary  to  the  requesting  agency's, 
bureau's,  or  authority's  hiring  or 
retention  of  an  individual,  or  issuance 
of  a  security  clearance,  license,  contract, 
grant,  or  other  benefit;  (4)  Disclose 
information  in  a  proceeding  before  a 
court,  adjudicative  body,  or  other 
administrative  body  before  which  the 
agency  is  authorized  to  appear  when:  (a) 
"The  Agency,  or  (b)  any  employee  of  the 
agency  in  his  or  her  official  capacity,  or 
(c)  any  employee  of  the  agency  in  his  or 
her  individual  capacity  where  the 
Department  of  Justice  or  the  agency  has 
agreed  to  represent  the  employee;  or  (d) 
the  United  States,  when  the  agency 
determines  that  litigation  is  likely  to 
affect  the  agency,  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
the  use  of  such  records  by  the  agency  is 
deemed  to  be  relevant  and  necessary  to 
the  litigation  or  administrative 
proceeding  and  not  otherwise 
privileged;  (5)  Provide  information  to  a 
Congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(6)  Provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  50.2  which  relate 
to  an  agency's  functions  relating  to  civil 
and  criminal  proceedings;  (7)  Provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation;  (8) 
Disclose  information  to  a  public  or 
professional  licensing  organization 
when  such  information  indicates,  either 
by  itself  or  in  combination  with  other 
information,  a  violation  or  potential 
violation  of  professional  standards,  or 
reflects  on  the  moral,  educational,  or 
professional  qualifications  of  an 
individual  who  is  licensed  or  who  is 
seeking  to  become  licensed. 

POLIOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSMQ.  RETAINING,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  records  and  magnetic  media. 

retrievabhjty: 

By  name  of  individual  to  whom  it 
applies,  cross-referenced  third  parties, 
social  security  numbers,  or  case  number 
or  employee  pseudonym. 

safeguards: 

Access  is  limited  to  authorized 
Inspection  personnel  who  have  a  direct 
need  to  know.  Hard  copy  of  data  is 
stored  in  rooms  of  limited  accessibility 
except  to  employees.  These  rooms  are 
locked  after  business  hours.  Access  to 
magnetic  media  is  controlled  by 


computer  passwords.  Access  to  specific 
ISMIS  records  is  further  limited  by 
computer  security  programs  limiting 
access  to  select  personnel. 

RETENTION  AND  DISPOSAL: 

Records  are  periodically  updated  to 
reflect  changes  and  are  retained  and 
archived  as  long  as  deemed  necessary. 

SYSTEM  MANAG£R(S)  ANO  ADDRESS: 

Assistant  Chief  Inspector  (Internal 
Security),  Internal  Revenue  Service, 
1111  Constitution  Avenue,  NW, 
Washington.  DC  20224. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  them  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C.  appendix 
B.  Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  &is  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  Disclosure  Officer, 
Officer  of  the  Chief  Inspector,  Internal 
Revenue  Service,  Room  6116, 1:IS:I, 
1111  Constitution  Avenue,  NW, 
Washington,  DC  20224. 

CONTESTINQ  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

Department  of  the  Treasury  personnel 
and  records,  other  Federal  agencies, 
current  and  former  employees  of  the 
Internal  Revenue  Service,  taxpayers  and 
non-IRS  persons  who  alleged  criminal 
actions  may  effect  the  integrity  of  the 
Internal  Revenue  Service. 

EXEMPTIONS  CUUMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C 
552a(c)(3),  (c)(4),  (d)(1).  (d)(2).  (d)(3). 
(d)(4).  (e)(1).  (e)(2).  (e)(3).  (e)(4)(G).  (H) 
and  (I),  (e)(5).  (e)(8).  (i)  and  (g)  of  the 
Privacy  Act  pursuant  to  5  U.S.C. 
552a(j)(2). 

TREASURY/IRS  70.001 
SYSTEM  NAME: 

Individual  Income  Tax  Returns. 
Statistics  of  Income— Treasury/IRS. 

SYSTEM  LOCATION: 

Primary— Detroit  Computing  Center; 
Secondary— (a)  Internal  Revenue 
Service.  Statistics  of  Income  Branch. 
National  Office;  (b)  Treasury 
Department.  Office  of  Tax  Analysis;  (c) 


Treasury  Department.  Office  of 
Economic  Modeling  and  Computer 
Applications;  (d)  Federal  Records 
Centers;  (e)  Congress  of  the  United 
States.  Joint  Committee  on  Taxation. 
(See  IRS  appendix  A  for  addresses.) 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Taxpayers  selected  for  an  annual 
statistical  sample. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Sources  of  income,  exemptions, 
deductions,  income  tax,  and  tax  credits, 
as  reported  on  Forms  1040. 1040A  and 
1040EZ  U.S.  Individual  income  tax 
retiun.  The  records  are  used  to  prepare 
and  publish  annual  statistics,  with 
respect  to  the  operations  of  the  tax  laws 
and  for  special  statistical  studies  and 
compilations.  The  statistics,  studies, 
and  compilations  are  designed  so  as  to 
prevent  disclosure  of  any  particular 
taxpayer's  identity. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTBI: 
26  U.S.C.  6108. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDMG  CATEGORIES  OF  USERS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSWG,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  and  magnetic  media. 

RETRIEVABIUTY: 

Each  magnetic  tape  record  is 
identified  by  social  security  number  and 
a  unique  document  locator  number 
assigned  by  the  Internal  Revenue 
Service.  Those  with  sole  proprietorship 
income,  in  addition,  contain  employer 
identification  number,  if  reported  by  the 
taxpayer. 

SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Automated 
Information  System  Security  Handbook, 
IRM  2(10)00. 

RETENTION  ANO  DISPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbook, 
IRM  1(15)59.1  through  IRM  1(15)59.32. 
Input  records  are  disposed  of  after 
publication  of  the  statistics,  except  for 
input  records  for  high  income  taxpayers 
for  tax  years  prior  to  1967  which  are 
disposed  of  after  40  years.  Output 
recocds  are  retained  as  long  as  they  are 
needed. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Statistics  of  Income,  Internal 
Revenue  Service,  1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 

NOTIFICATION  PROCEDURE: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RECORD  ACCESS  PROCEDURES: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  records. 

CONTESTING  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

Primary:  Forms  1040, 1040A,  and 
1040EZ,  U.S.  Individual  Income  Tax 
Returns.  Secondary:  Form  SS-5, 
AppUcation  for  a  social  security 
number. 

EXEMPTIONS  CLAWED  FOR  THE  SYSTEM: 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 

TREASURY/IRS  90.001 
SYSTEM  NAME: 

Chief  Counsel  Criminal  Tax  Case 
Files.  Each  Regional  Counsel  Office  and 
District  Counsel  Office  maintains  one  of 
these  systems.  The  Office  of  the 
Assistant  Chief  Counsel  (Criminal  Tax) 
maintains  one  of  these  systems.  The 
information  in  this  notice  applies  to  all 
62  offices— Treasury/KS. 

SYSTEM  location: 

The  addresses  of  the  National  Office, 
each  Regional  Counsel  Office  and  each 
District  Counsel  Office  are  listed  in  the 
appendix.  (See  IRS  appendix  A.) 

categories  of  individuals  covered  by  the 

SYSTEM: 

(1)  Taxpayers  and  related  parties 
against  whom  tax-related  criminal 
recommendations  have  been  made.  (2) 
Taxpayers  and  related  parties  on  whom 
advice  has  been  requested  concerning 
investigation  for  tax-related  offenses.  (3) 
Persons  who  have  filed  petitions  for  the 
remission  or  mitigation  of  forfeitures  or 
who  are  otherwise  directly  involved  as 
parties  in  forfeiture  matters,  judicial  or 
administrative. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(1)  Internal  Control  Records.  (2)  Legal 
and  administrative  files  including 
investigative  reports. 

authority  for  maintenance  of  the  SYSTEM: 
5  U.S.C.  301;  26  U.S.C.  7801. 
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I  lOUTME  USES  OF  KECOROS  MAVfTAINED  IN  THE 
SYSTEM,  MCLUDMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

EKsclosure  of  returns  and  return 
information  may  be  made  only  as 
porovided  by  26  U.S.C.  6103.  Records 
other  than  return  and  return  information 
|i6ay  be  used  to:  (1)  Disclose  information 
it>  die  Department  of  Justice  for  the 
burpose  of  litigating  an  action  or 
^eking  legal  advice;  (2)  disclose 
bertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
^e  disclosing  agency  becomes  aware  of 
pbi  indication  of  a  violation  or  potential 
jvliolation  of  civil  or  criminal  law  or 
regulation;  (3)  disclose  information  to  a 
{Federal.  State,  or  local  agency, 
^maintaining  civil,  criminal  or  other 
{rblevant  enforcement  information  or 
bther  pertinent  information,  which  has 
lijsquested  information  relevant  to  or 
Necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  seciuity 
lolearance,  license,  contract,  grant,  or 
^ther  benefit;  (4)  disclose  relevant,  non- 
rivileged  information  to  a  coiut, 
agistrate,  or  administrative  tribunal, 
eluding  the  presentation  of  evidence, 
isclosures  to  opposing  counsel  or   ~ 

tnesses  in  the  course  of  civil 
iscovery,  litigation,  or  settlement 
egotiations,  in  response  to  a  subpoena, 
r  in  connection  with  criminal  law 
roceedings;  (5)  disclose  information  to 
ireign  governments  in  accordance  with 
irmal  or  informal  international 
igreements;  (6)  provide  information  to  a 
ongressional  office  in  response  to  an 
quiry  made  at  the  request  of  the 
dividual  to  whom  the  record  pertains; 
)  provide  information  to  the  news 
edia  in  accordance  with  guidelines 
ontained  in  28  CFR  50.2  which  relate 
an  agency's  functions  relating  to  civil 
d  criminal  proceedings;  (8)  provide 
information  to  officials  of  labor 
I  trganizations  recognized  under  5  U.S.C. 
I  Chapter  71  when  relevant  and  necessary 
1  o  their  duties  of  exclusive 
:  epresentation;  (9)  provide  information 
1  o  third  parties  during  the  course  of  an 
nvestigation  to  the  extent  necessary  to 
I  >btain  information  pertinent  to  the 
nvestigation. 

I  •OUCIES  AND  PRACTICES  FOR  STORING, 
RETREVMG,  ACCESSMG,  RETAINING.  AND 
OBPOSMG  OF  RECORDS  M  THE  SYSTEM: 


(TORAGE: 

Paper  records  and  magnetic  media. 


retrievabiuty: 

Records  are  retrievable  by  the  name  of 
the  person  to  whom  they  apply. 

SAFEGUARDS: 

Records  are  locked  up  during 
nonworking  hours  and  during  periods 
when  the  work  area  is  vacant.  Access  is 
strictly  controlled  and  limited  to 
employees  who  have  a  need  for  such 
records  in  the  course  of  their  work. 
Background  checks  are  made  on 
employees.  All  facilities  where  records 
are  stored  have  access  limited  to 
authorized  personnel  or  individuals  in 
the  company  of  authorized  personnel. 
Access  controls  will  not  be  less  than 
those  provided  by  the  Automated 
Information  System  Security  Handbook, 
IRM  2(10)00. 

RETENTION  AND  DISPOSAL: 

Legal  files  are  generally  retired  to  the 
Federal  Records  Center  (FRC)  one  year 
after  they  are  closed.  The  FRC  will 
retain  "significant  case"  files  an 
additional  19  years  and  dispose  of  them 
20  years  after  they  are  closed.  Other 
legal  files  are  retained  in  the  FRC  4 
years  after  they  are  transferred  to  the 
FRC  and  disposed  of  5  years  after  they 
are  closed.  Duplicate  National  Office 
monitoring  files  are  destroyed 
immediately  upon  notification  that  the 
field  has  closed  its  file.  National  Office 
un jacketed  case  files  (e.g.,  appeals  for 
which  no  monitoring  files  exist:  FOLA 
requests,  search  warrants,  formal 
technical  advice  and  miscellaneous 
legal  opinions)  are  retained  for  ten  years 
after  closing.  National  Office  original 
centralized  grand  jury  files  and 
administrative  case  files  are  maintained 
indefinitely.  Files  transferred  from  other 
functions  are  returned  to  the  source 
when  no  longer  needed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Each  Regional  Counsel  is  the  system 
manager  of  the  systems  in  his  or  her 
Region.  The  Assistant  Chief  Counsel 
(Criminal  Tax)  is  the  system  manager  of 
the  National  Office  system.  The 
addresses  are  in  the  appendix.  (See  IRS 
appendix  A.) 

NOmCATION  PROCEDURE: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  records  pertain  to  a  particular 
individual  as  the  records  are  exempt 
under  5  U.S.C.  552a(d)(5)  and/or 
552a(j)(2). 

RECORD  ACCESS  PROCEDURES: 

This  system  of  records  may  not  be 
accessed  for  the  purposes  of  inspection 
or  for  contest  of  content  of  records  as 
the  records  are  exempt  imder  5  U.S.C. 
552a(d)(5)  and/or  552a(j)(2). 


CONTESTMO  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

Taxpayers  and  their  representatives; 
Department  of  Treasury  personnel;  other 
Federal  agencies;  State,  local,  and 
foreign  governments;  witnesses; 
informants;  parties  to  disputed  matters 
of  fact  or  law;  other  persons  who 
commimicate  with  the  Internal  Revenue 
Service. 

EXEMPTIONS  CUMED  FOR  THE  SYSTBI: 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 

TREASURY/IRS  90.002 

SYSTEM  name: 

Chief  Counsel  Disclosure  Litigation 
Case  Files— Treasury/IRS. 

SYSTEM  location: 

Office  of  the  Assistant  Chief  Counsel 
(Disclosure  Litigation),  Internal  Revenue 
Service,  Office  of  Chief  Counsel,  1111 
Constitution  Avenue.  NW.,  Washington, 
DC  20224. 

CATEGORIES  OF  MDMDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  who  communicate  with  the 
Service  regarding  disclosure  matters  or 
who  are  involved  with  a  disclosure 
issue  involving  the  Service,  or  who  are 
the  subjects  of  investigations  made  by 
the  Internal  Security  Division  if  their 
cases  are  referred  to  Disclosure 
Litigation  for  criminal  violations  of 
disclosure  laws. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

(1)  Legal  Case  and  Administrative 
Case  Files;  (2)  Internal  Control  Records. 

AUTHORfTY  FOR  MABITENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301;  26  U.S.C.  7801. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records 
other  than  returns  and  return 
information  may  be  used  to:  (1)  Disclose 
information  to  the  Department  of  Justice 
for  the  purpose  of  litigating  an  action  or 
seeking  legal  advice;  (2)  disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing' agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
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regulation:  (3)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (4)  disclose  relevant,  non- 
privileged  information  to  a  court, 
magistrate,  or  administrative  tribunal, 
including  the  presentation  of  evidence, 
disclosures  to  opposing  coimsel  or 
witnesses  in  the  course  of  civil 
discovery,  Utigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings;  (5)  disclose  information  to 
foreign  governments  in  accordance  with 
formal  or  informal  international 
agreements:  (6)  provide  information  to  a 
congressional  office  in  resp<nise  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(7)  provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  50.2  which  relate 
to  an  agency's  functions  relating  to  civil 
and  criminal  proceedings;  (8)  provide 
infonnation  to  officials  of  labor 
organizations  recognized  under  5  U.S.C. 
Qiapter  71  when  relevant  and  necessary 
to  their  duties  of  exclusive 
representation:  (9)  provide  information 
to  third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 


t  MD  nUCnCCS  FOR  STORMQ, 
NIIRftVMU.  ACCCSSMQ.  RETAMMQ,  AND 
0«K«n  OF  RECORDS  M  THE  SYSTEM: 

STORAOe 

Legal  case  and  administrative  case 
files:  Paper  records.  Internal  control 
records:  Paper  records  and  magnetic 
media. 

RSTRKvabuty: 

Records  are  retrievable  by  the  name  of 
the  person  to  whom  they  apply,  cross- 
referenced  third  parties,  issues, 
attorneys  assigned,  and  by  case  number. 

SAFEGUARDS: 

A  background  investigation  is  made 
on  personnel.  Offices  are  located  in  a 
security  area.  Access  to  keys  to  these 
offices  is  restricted.  All  facihties  where 
records  are  stored  have  access  limited  to 
authorized  personnel  or  individuals  in 
the  company  of  authorized  personnel. 
Access  controls  will  not  be  less  than 
those  provided  by  the  Automated 
Information  System  Security  Handbook, 
IRM  2(10)00. 


RETENTION  AND  DISPOSAL: 

Legal  files  are  generally  retired  to  the 
Federal  Records  Center  (FRC)  1  year 
after  they  are  closed.  "Significant  case" 
files  are  retained  an  additional  29  years 
and  disposed  of  30  years  after  they  are 
closed.  Other  legal  files  are  retained  in 
the  FRC  5  years  after  they  are 
transferred  to  the  FRC  and  disposed  of 
6  years  after  they  are  closed.  Other 
records  are  retained  in  the  Division  for 
the  same  time  periods  as  described 
above. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Chief  Counsel  pisclosure 
Litigation),  Internal  Revenue  Service, 
Office  of  Chief  Coimsel,  1111 
Constitution  Avenue,  NW.,  Washington. 
DC  20224. 

NOTIFICATION  PROCEDURE: 

This  system  may  not  be  accessed  for 
purposes  of  determining  if  the  records 
pertain  to  a  particular  individual  as  the 
records  are  exempt  under  5  U.S.C.  552a 
(d)(5)  and/or  (k)(2). 

RECORD  ACCESS  procedures: 

This  system  may  not  be  accessed  for 
purpose  of  inspection  or  for  contest  of 
content  of  records  as  the  records  are 
exempt  under  5  U.S.C  552a  (d)(5)  and/ 
or(k)(2). 

CONTESTtra  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

Persons  who  commimiCate  with  the 
agency  regarding  disclosure  matters; 
Department  of  Treasury  employees; 
State,  local,  and  foreign  governments; 
other  Federal  agencies;  witnesses; 
informants;  parties  to  disputed  matters 
of  fact  or  law. 

EXEMPTIONS  CUUMB)  FOR  THE  system: 

This  system  has  been  designated  as 
exempt  bom  certain  provisions  of  the 
Privacy  Act. 

TREASURY/IRS  90.003 

SYSTEM  name: 

Chief  Counsel  General  Administrative 
Systems.  Each  of  the  7  Regional  Counsel 
Offices  and  54  District  Counsel  Offices, 
each  of  the  10  functions  in  the  National 
Office,  the  Office  of  the  Chief  Counsel, 
and  the  Office  of  the  Deputy  Chief 
Coimsel,  the  Offices  of  the  Associate 
Chief  Counsels  (Enforcement  Litigation), 
(International),  (Domestic),  (Finance  and 
Management),  and  (Employee  Benefits 
and  Exempt  Organizations)  maintain  a 
General  Administrative  System.  This 
notice  applies  to  all  78  of  these 
offices. — ^Treasury/IRS. 


SYSTEM  location: 

The  location  of  these  systems  are 
listed  in  the  appendix.  (See  IRS 
appendix  A.) 

categories  of  imnviduals  covered  by  the 
system: 

(1)  Past,  present  and  prospective 
employees  of  the  Office  of  Chief 
Counsel.  (2)  Tax  Court  Witnesses. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(1)  Employee  Performance  Folders 
and  employee  records  other  than 
Official  Personnel  Files  of  the  Office  of 
Personnel  Management  and  the  Merit 
Systems  Protection  Board.  (2)  Time 
cards  and  attendance  rosters.  (3) 
Financial  records  such  as  travel 
expenses.  Notary  Pubfic  expenses, 
moving  expenses,  expenses  of  Tax  Court 
witnesses  and  miscellaneous  expenses. 
(4)  Employee  recruiting  records. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  26  U.S.C.  7801. 

ROUTME  USES  OF  RECORDS  MAINTAMED  IN  THE 
SYSTEM,  MCLUDHIG  CATEQORES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as ' 
provided  by  26  U.S.C.  6103.  Records 
other  than  returns  and  return 
information  may  be  used  to:  (1)  Disclose 
information  to  the  Department  of  Justice 
for  the  purpose  of  litigating  an  action  or 
seeking  legal  advice;  (2)  disclose 
infonnation  to  the  Office  of  Personnel 
Management  and  the  Merit  Systems 
Protection  Board  for  appropriate 
Personnel  actions;  (3)  disclose  pertinent 
information  to  appropriate  Federal. 
State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regalations;  (4)  disclose  infonnation  to  a 
Federal.  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (5)  disclose  relevant,  non- 
privileged  information  to  a  court, 
magistrate,  or  administrative  tribunal, 
including  the  presentation  of  evidence, 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
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>roceedings;  (6)  disclose  information  to 
oreign  governments  in  accordance  with 
brmal  or  informal  international 
igreements;  (7)  provide  information  to  a 
;x>ngressional  office  in  response  to  an 
nquiry  made  at  the  request  of  the 
jidividual  to  whom  the  record  pertains; 
S)  provide  information  to  the  news 
nedia  in  accordance  with  guidelines 
[X)ntained  in  28  CFR  50.2  which  relate 
Lo  an  agency's  functions  relating  to  civil 
and  criminal  proceedings;  (9)  provide 
Bfdrmation  to  officials  of  labor 
organizations  recognized  under  5  U.S.C. 
Chapter  71  when  relevant  and  necessary 
to  their  duties  of  exclusive 
representation;  (10)  provide  information 
to  third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  Vo 
obtain  information  pertinent  to  the 
investigation. 

pouoes  and  practices  for  storinq, 
retrievmq,  accesstlq,  retaininq,  and 
dbposinq  of  records  m  the  system: 

storage: 

Paper  records  and  magnetic  media. 

retrievabiuty: 

Records  are  generally  retrievable  by 
the  name  of  the  person  to  whom  they 

apply- 

SAFEGUARDS: 

Access  is  limited  to  employees  who 
have  a  need  for  such  records  in  the 
course  of  their  work.  Background  checks 
are  made  on  employees.  All  facilities 
where  records  are  stored  have  access 
limited  to  authorized  personnel  or 
individuals  in  the  company  of 
authorized  personnel.  Access  controls 
will  not  be  less  than  those  provided  by 
the  Automated  Information  System 
Security  Handbook.  IRM  2(10)00. 

RETENTION  AND  disposal: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks, 
IRM  1(15)59.1  through  IRM  1(15)59.32. 
Records  are  updated  periodically  to 
reflect  changes  and  maintained  as  long 
as  needed. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Each  Regional  Counsel  is  the  system 
manager  of  the  systems  in  his  or  her 
Region.  Each  Assistant  Chief  Counsel  is 
the  system  manager  of  the  system  in  his 
or  her  function,  llie  Chief  Counsel,  the 
Deputy  Chief  Counsel  and  the  Associate 
Chief  Counsels  (Enforcement  Litigation), 
(Domestic),  (International),  (Finance  and 
Management),  and  (Employee  Benefits 
and  Exempt  Organizations)  are  the 
system  managers  of  the  system  in  each 
of  their  Offices.  (See  IRS  appendix  A  for 
addresses.) 


NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1.  subpart  C,  appendix 
B.  Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  Regional  Coimsel  of 
the  Region  in  which  the  records  are 
located  or  the  Assistant  Chief  Counsel 
(Disclosure  Litigation)  in  the  case  of 
records  in  the  National  Office.  The 
addresses  are  listed  in  the  appendix. 
Information  leading  to  the  identity  of  a 
confidential  source  is  exempt  pursuant 
to  5  U.S.C.  552a(k)(5). 

CONTESTING  RECORD  PROCEDURES: 

See  "RECORD  ACCESS 
PROCEDURES"  above. 

RECORD  SOURCE  CATEGORIES: 

Employees,  Department  of  Treasury 
personnel;  Tax  Court  witnesses;  Office 
of  Personnel  Management  and  Merit 
Systems  Protection  Board;  other  Federal 
agencies;  State,  local,  and  foreign 
governments;  references;  former 
employers. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 

TREASURY/IRS  90.004 

SYSTEM  name: 

Chief  Counsel  General  Legal  Services 
Case  Files.  Each  of  the  seven  Regional 
Counsel  Offices  and  the  National  Office 
maintain  a  General  Legal  Services  Case 
File  System.  The  information  in  this 
notice  applies  to  all  eight  of  the 
offices — ^Treasury/IRS. 

SYSTEM  location: 

The  addresses  of  the  National  Office 
and  each  Regional  Coimsel  Office  are 
listed  in  the  appendix.  (See  IRS 
appendix  A.) 

categories  of  mdiviouals  covered  by  the 
system: 

Persons  involved  in  Utigation,  actions, 
investigations  or  cases  falling  within  the 
jurisdiction  of  the  General  Legal 
Services  function  including  persons  (1) 
who  are  parties  in  personnel  matters,  as 
well  as  dtscrimination  and  labor 
man^ement  relations  matters,  of  the 


Internal  Revenue  Service,  Chief 
Counsel's  Office  or,  in  some  instances, 
other  agencies  in  the  Treasury 
Department;  (2)  who  are  parties  in 
practitioner  actions  under  the 
jurisdiction  of  the  Director  of  Practice  or 
the  Joint  Board  of  Actuaries;  (3)  who  are 
parties  in  procurement  matters  and 
under  the  Federal  Claims  Collection  Act 
(as  amended  by  the  Debt  Collection 
Act);  (4)  who  are  parties  in  litigation  or 
administrative  claims  involving  alleged 
violations  of  the  United  States 
Constitution,  the  Federal  Tort  Claims 
Act,  the  Military  Personnel  and  Civilian 
Employee  Compensation  Act,  relief  of 
accountable  officers  for  loss  of 
Government  funds,  claims  or  suits  for 
rewards,  acts  of  officers  or  employees 
acting  within  the  scope  of  their 
employment,  or  official  acts  of  officers 
or  employees  not  directly  relating  to 
Federal  tax  issues  but  relating  to  the 
Internal  Revenue  Service;  (5)  who  are 
parties  in  miscellaneous  matters 
referred  to  the  General  Legal  Service;  (6) 
who  are  the  subjects  of  investigations 
made  by  the  Internal  Security  Division 
if  the  case  is  referred  to  General  Legal 
Services  (7)  who  are  officials  of  the 
Internal  Revenue  Service  and  Chief    • 
Counsel's  Office  required  to  file  a 
Financial  Disclosure  Statement  under 
the  Ethics  in  Government  Act  of  1978; 
(8)  who  have  corresponded  regarding  a 
matter  under  consideration  within 
General  Legal  Services. 

categories  of  records  in  the  system: 

(1)  Legal  case  and  administrative  case 
files.  (2)  Internal  control  cards.  (3) 
Correspondence  files. 

authority  for  MAMTBIANCE  of  THE  SYSTBI: 
5  U.S.C.  301;  26  U.S.C.  7801. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUOMG  CATEGORKS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records 
other  than  retiuns  and  return 
information  may  be  used  to:  (1)  Disclose 
information  to  the  Department  of  Justice 
for  the  purposes  of  litigating  an  action 
or  seeking  legal  advice;  (2)  disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing,  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulations;  (3)  disclose  information  to  a 
F^eral.  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
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relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency'^  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (4)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (5)  disclose 
information  to  foreign  governments  in 
accordance  with  formal  or  informal 
international  agreements;  (6)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (7)  provide  information 
to  the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings;  (8)  provide  information  to 
ofllcials  of  labor  organizations 
recognized  under  5  U.S.C  Chapter  71 
when  relevant  and  necessary  to  their 
duties  of  exclusive  representation;  (9) 
provide  information  to  third  parties 
during  the  course  of  an  investigation  to 
the  extent  necessary  to  obtain 
informaticm  pertinent  to  the 
investigation:  (10)  provide  information 
to  the  Director  of  Practice  and  Joint 
Board  of  Actuaries  in  practitioner 
disciplinary  matters;  (11)  provide 
information  to  the  Office  of  Personnel 
Management  in  personnel, 
discrimination  and  labor  management 
matters;  (12)  provide  information  to 
arbitrators,  the  Federal  Labor  Relations 
Authority,  including  the  Office  of  the 
General  Counsel  of  that  authority,  the 
Federal  Service  Impasses  Board  and  the 
Federal  Mediation  and  Conciliation 
Service  in  labor  management  matters; 
(13)  provide  information  to  the  Merit 
Systems  Protection  Board,  including  its 
Special  Counsel,  in  Personnel, 
Discrimination,  and  Labor  Management 
matters;  (14)  provide  information  to  the 
Equal  Employment  Opportunity 
Commission  in  Personnel, 
Discrimination,  and  Labor  Management 
matters:  (IS)  provide  information  to  the 
General  Services  Administration  in 
property  management  matters;  (16) 
provide  information  to  the 
Administrative  Assistant  of  the 
Executive  Resources  Board  as  to 
Financial  Disclosure  Statements,  who 
makes  the  statements  available  to  the 
public  as  required  by  law;  (17)  provide 
information  to  other  federal  agencies  for 


the  purpose  of  e^ectuating  inter-agency 
salary  oRset  or  inter-agency 
administrative  offset:  (18)  provide 
information  to  the  Office  of  Government 
Ethics  in  conflict  of  interest,  conduct, 
financial  statement  reporting,  and  other 
ethical  matters. 

nSCLOSURE  TO  CONSUMER  REPORTMQ 
AOaCIES: 

Disclosures  pursuant  to  5  U.S.C. 
552a(b)(12).  Disclosures  of  debt 
information  concerning  a  claim  against 
an  individual  may  be  made  fit>m  this 
system  to  consumer  reporting  agencies 
as  defined  in  the  Fair  Credit  Reporting 
Act.  15  U.S.C  1681a(0  or  the  Federal 
Claims  Collection  Act  of  1966,  31  U.S.C. 
3701(a)(3). 

POUOES  AND  PRACTICES  FOR  STOfONG, 
RETRCVMQ,  ACCESSMG.  RETAMMO,  AND 

Dsposan  OF  records  m  the  system: 

STORAGE: 

Paper  records  and  magnetic  media. 
retrcvabutv: 

Records  are  retrievable  by  the  name  of 
the  person  to  whom  they  apply.  If  more 
than  one  person  is  involved  in  a  given 
case  then  it  is  generally  retrievable  only 
by  the  first  named  person. 

SAFEQUAROS: 

Access  is  limited  to  employees  who 
have  a  need  for  such  records  in  the 
course  of  their  work.  Background  checks 
are  made  on  employees.  All  facilities 
where  records  are  stored  have  access 
limited  to  authorized  personnel  or 
individuals  in  the  company  of 
authorized  personnel.  Access  controk 
will  not  be  less  than  those  provided  by 
the  Automated  Information  System 
Security  Handbook,  IRM  2(10)00. 

RETSinON  AND  MSPOSAL: 

Legal  files  are  generally  retired  to  the 
Federal  Records  Center  (FRC)  1  year 
after  the  cases  are  closed.  The  FRC  will 
retain  "significant  case"  files  an 
additional  19  years  and  dispose  of  them 
20  yeare  after  they  are  closed.  Other 
legal  files  are  retained  in  the  FRC  4 
years  after  they  are  transferred  to  the 
center  and  disposed  of  5  years  after  they 
are  closed.  Other  records  are  retained 
for  the  same  time  periods  described 
above. 

system  manager(s)  and  address: 

Each  Regional  Counsel  is  the  system 
manager  of  the  system  in  his  or  her 
Region.  The  Assistant  Chief  Counsel 
(General  Legal  Services)  is  the  system 
manager  of  the  National  Office  system. 
The  addresses  are  in  the  appendix.  (See 
IRS  appendix  A.) 


NOmCATKM  PROCaMIRE: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual  as  the  records 
are  exempt  imder  5  U.S.C.  552a(d)(5) 
and/or  (k)(2). 

RECORD  ACCESS  PROCEDURES: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  inspection  or 
for  contest  of  content  of  records  as  the 
records  are  exempt  under  5  U.S.C. 
552a(d)(5)  and/or  (k)(2). 

CONTESTMG  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

Taxpayers  and  their  representatives; 
Department  of  Treasury  personnel;  other 
Federal  agencies;  State,  local,  and 
foreign  governments;  witnesses; 
informants;  parties  to  disputed  matters 
of  fact  or  law;  other  persons  who 
communicate  with  the  Internal  Revenue 
Service. 

EXEIVnONS  CtAMED  FOR  THE  system: 

This  system  has  been  designated  as 
exempt  fit)m  certain  provisions  of  the 
Privacy  Act. 

TREASUfiY/IRS  90.006 

SYSTEM  NAME: 

Chief  Counsel  General  Litigation  Case 
Files.  Each  Regional  Counsel  Office  and 
each  District  Counsel  Office  maintains 
one  of  these  systems.  The  National 
Office  maintains  one  of  these  systems. 
The  information  in  this  notice  applies  to 
all  62  offices— Treasury/IRS. 

SYSTEM  location: 

The  addresses  of  the  National  Office, 
each  Regional  Coimsel  Office  and  each 
District  Counsel  Office  are  listed  in  the 
appendix.  (See  IRS  appendix  A.) 

CATEGORIES  OF  MOMDUALS  COVERED  BY  THE 
SYSTEM: 

(1)  Taxpayera  or  other  individuals 
involved  in  matters  referred  to  the 
General  Litigation  function  including: 
(a)  Taxpayers  with  outstanding  tax 
liabilities  or  with  potential  outstanding 
tax  liabihties;  (b)  persons  bom  whom 
information  is  being  sought  (summons); 
(c)  persons  requesting  information 
(disclosure):  (d)  present  or  former 
Internal  Revenue  Service  employees 
who  are  being  or  may  be  sued  in 
connection  with  their  duties  or  who 
have  been  called  upon  to  testify  in 
private  litigation;  (e)  persons  who  are  or 
may  be  liable  to  the  United  States  on 
non-tax  claims;  (f)  persons  who  have 
submitted  offers  in  compromise  of 
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iederal  taxes.  (2)  Persons  who  have 
XMTesponded  regarding  a  matter  under 
:onsideration  within  the  General 
jtigation  function. 

MTEQOmES  OF  RECORDS  M  THE  SYSTEM: 

(1)  Legal  and  Administrative  Files.  (2) 
ntemal  Control  Records.  (3)  Offer  in 
[Compromise  Files.  (4)  Correspondence 
F'iles. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301;  26  U.S.C.  7801. 

ROUTME  USES  OF  RECORDS  MMNTAMED  M  THE 
SYSTEM,  MCLUDMQ  CATEOORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records 
Other  than  returns  and  return 
information  may  be  used  to:  (!)  Provide 
information  to  other  Federal  agencies 
holding  funds  of  taxpayer  for  the 
purpose  of  collecting  a  liability  owed  by 
the  taxpayer;  (2)  disclose  information  to 
the  Department  of  Justice  for  the 
purpose  of  litigating  an  action  or 
seeking  legal  advice;  (3)  provide 
information  to  State  and  local  taxing 
authorities  for  the  purpose  of  enforcing 
Federal  tax  laws;  (4)  provide 
information  to  Federal,  state  and  local 
regulatory  authorities  for  piuposes  of 
collection  of  Federal  taxes;  (5)  disclose 
pertinent  information  to  appropriate 
Federal.  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of.  or  for 
enforcing,  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (6)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  pr  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
Other  benefit;  (7)  disclose  relevant,  non- 
privileged  information  to  a  court, 
magistrate,  or  administrative  tribunal 
including  the  presentation  of  evidence, 
disclosiues  to  opposing  counsel  or 
witnesses  in  the  coiuse  of  civil 
discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings;  (8)  disclose  information  to 
foreign  governments  in  accordance  with 
formal  or  informal  international 
agreements;  (9)  provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 


individual  to  whom  the  record  pertains; 
(10)  provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  50.2  which  relate 
to  an  agency's  functions  relating  to  civil 
and  criminal  proceedings;  (11)  provide 
information  to  officials  of  labor 
organizations  recognized  under  5  U.S.C. 
Chapter  71  when  relevant  and  necessary 
to  their  duties  of  exclusive 
representation;  (12)  provide  information 
to  third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POUOES  AND  PRACTICES  FOR  STORMHQ, 
RETRCVMG,  ACCESSMQ,  RETAMMO,  AND 
DISPOSMQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  records  and  magnetic  media. 

retrievabnjty: 

All  records  are  retrievable  by  the 
name  of  the  persons  to  whom  they 
apply.  Some  internal  control  records  are 
retrievable  by  names  of  taxpayers  and 
related  taxpayers,  attorneys  assigned, 
subject  matter,  and  certain  key 
administrative  dates. 

SAFEGUARDS: 

Access  is  limited  to  employees  who 
have  a  need  for  such  records  in  the 
course  of  their  work.  Background  checks 
are  made  on  employees.  All  facilities 
where  records  are  stored  have  access 
limited  to  authorized  personnel  or 
individuals  in  the  company  of 
authorized  personnel.  Access  controls 
will  not  be  less  than  those  provided  by 
the  Automated  Information  System 
Security  Handbook.  IRM  2(10)00. 

RETENnON  AND  DISPOSAL: 

National  Office,  Regional,  and  District 
counsel  legal  files  are  generally  retired 
to  the  Federal  Records  Center  (FRC)  one 
year  after  they  are  closed.  The  FRC  will 
retain  "significant  case"  files  an 
additional  24  years  and  dispose  of  them 
25  years  after  the  cases  are  closed.  Other 
legal  files  are  retained  in  the  FRC  9 
years  after  they  are  transferred  to  the 
Center  and  disposed  of  10  years  after 
they  are  closed.  Other  records  are 
retained  in  the  Division  for  the  same 
time  periods  described  above.  Files 
transferred  from  other  functions  are 
returned  to  the  source  when  no  longer 
needed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Each  Regional  Counsel  is  the  system 
manager  of  the  systems  in  his  or  her 
Region.  The  Assistant  Chief  Coimsel 
(General  Litigation)  is  the  system 
manager  of  the  National  Office  system. 
The  addresses  are  in  the  appendix.  (See 
IRS  appendix  A.) 


NOTnCATION  PROCEDURE: 

Most  of  the  records  in  this  system 
may  not  be  accessed  for  purposes  of 
determining  if  the  records  pertain  to  a 
particular  individual  as  the  records  are 
exempt  under  5  U.S.C.  552a(d)(5)  and/ 
or  (k)(2). 

RECORD  ACCESS  PROCEDURES: 

This  system  may  not  be  accessed  for 
purposes  of  inspection  or  for  contest  of 
content  of  records  as  the  records  are 
exempt  under  5  U.S.C.  552a  (d)(5)  and/ 
or(k)(2). 

CONTESTMQ  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

Taxpayers  and  their  representatives; 
Department  of  Treasury  personnel;  other 
Federal  agencies;  State,  local,  and 
foreign  governments;  witnesses; 
informants;  parties  to  disputed  matters 
of  fact  or  law;  other  persons  who 
communicate  with  the  Internal  Revenue 
Service. 

EXaVTIONS  CLAMB)  FOR  THE  Sv-TBI: 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 

TREASURYARS  90.007 

SYSTEM  NAME: 

Chief  Counsel  Legislation  and 
Regulations  Division,  Employee  Plans 
and  Exempt  Organizations  Division,  and 
Associate  Chief  Counsel  (Technical  and 
International)  Correspondence  and 
Private  Bill  Files— Treasury /IRS. 

SYSTEM  LOCATION: 

Legislation  and  Regulations  Division, 
Internal  Revenue  Service,  Office  of 
Chief  Counsel,  1111  Constitution 
Avenue.  Washington.  DC  20224; 
Employee  Plans  and  Exempt 
Organizations  Division  and  Associate 
Chief  Counsel  (Technical  and 
International),  same  address. 

CATEQORCS  OF  MDtVBUALS  COVERED  BY  THE 
SYSTBI: 

(1)  Persons  who  have  corresponded  to 
the  Service,  the  Department  of  the 
Treasury,  the  White  House  or  Members 
of  Congress  regarding  a  matter  in  which 
the  Legislation  and  Regulations  Division 
or  the  Employee  Plans  and  Exempt 
Organizations  Division  was  asked  to 
draft  a  reply;  (2)  Persons  on  whose 
behalf  private  relief  bills  were 
introduced  in  Congress  involving  tax 
related  matters. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

(1)  Correspondence  Files;  (2)  Private 
ReUef  Bill  Legal  Files;  (3>  Internal 
Control  Records. 


^ 


AUTHOIWnr  FOR  MAMTENANCE  Of  THE  SrSTEM: 

5  U.S.C.  301  and  26  U.S.C.  7801. 

ROUTME  USES  OF  RECOADS  MAINTAINED  IN  THE 
SYSTEM.  MCLUOMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
-  information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  These 
records  and  information  in  these  records 
may  be  used  to:  (1)  Disclose  information 
to  the  Dej^artment  of  Justice  for  the 
purpose  of  litigating  an  action  or 
seeking  legal  advice;  (2)  disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing,  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (3)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  licehse,  contract,  grant,  or 
other  benefit;  (4)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  dvil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (5)  disclose 
information  to  foreign  governments  in 
accordance  with  formal  or  informal 
international  agreements;  (6)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (7)  provide  information 
to  the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings;  (8)  provide  information  to 
imions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114;  (9)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation;  (10) 
provide  information  to  the  agency  or 
individual  who  directed 
correspondence  to  the  Legislation  and 
Regulations  Division  for  Uie  Division  to 
draft  a  response. 


POLKIES  AND  PRACTICES  FOR  STORING, 
RETRIEVMG,  ACCESSVIG,  RETAINING,  AND 
OISPOSINQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  records  and  magnetic  media. 

retrevabiuty: 

Correspondence  files  are  retrievable 
by  the  name  of  the  individual  who 
initiated  the  correspondence.  Private 
Relief  Bill  files  are  retrievable  by  the 
H.R.  or  S.  number  for  each  Congress. 

SAFEGUARDS: 

Access  is  limited  to  employees  who 
have  a  need  for  such  records  in  the 
course  of  their  work.  Background  checks 
are  made  on  employees.  All  facilities 
where  records  are  stored  have  access 
limited  to  authorized  personnel  or 
individuals  in  the  company  of 
authorized  personnel.  Access  controls 
will  not  be  less  than  those  provided  by 
the  Automated  Information  System 
Security  Handbook,  IRM  2(10)00. 

RETENTION  AND  DISPOSAL: 

Correspondence  files  are  generally 
disposed  of  after  3  years.  Private  Relief 
Bill  files  are  periodically  updated  to 
reflect  changes  and  are  maintained  as 
long  as  needed.  Internal  control  records 
are  generally  disposed  of  after  2  years  or 
when  no  longer  useful.  Auth:  IRM 
1(15)59. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Legislation  and  Regulations 
Division,  Internal  Revenue  Service, 
Office  of  Chief  Counsel,  1111 
Constitution  Avenue,  Washington,  DC 
20224;  Director,  Employee  Plans  and 
Exempt  Organization  Division,  same 
address.  With  respect  to  international 
issues,  the  Associate  Chief  Counsel 
(Technical  and  International)  is  the 
system  manager. 

NOTnCATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
the  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix 
B.  Inquiries  should  be  addressed  to  the 
Director  of  the  Disclosure  Litigation 
Division.  The  address  is  listed  in  the 
appendix.  (See  IRS  appendix  A.) 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  the  system  of 
records  or  seeking  to  contest  its  content, 
may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  Director  of  the 
Disclosure  Litigation  Division.  The 
address  is  listed  in  the  appendix.  (See 
IRS  appendix  A.) 


CONTESTINQ  RECORD  PROCEDURES: 

See  Access  above. 

RECORD  SOURCE  CATEGORIES: 

Persons  who  initiate  correspondence 
referred  to  the  Legislation  and 
Regulations  Division;  Congressional 
documents;  taxpayers  and  their 
representatives;  Department  of  Treasury 
personnel;  other  Federal  agencies;  state, 
local,  and  foreign  governments; 
witnesses;  informants. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

TREASURY  IRS  90.009 
SYSTEM  NAME: 

Chief  Counsel  Field  Services  Case 
Files.  Each  Regional  Counsel  Office  and 
each  District  Counsel  Office  maintains 
one  of  these  systems.  The  National 
Office  maintains  one  of  these  systems. 
The  information  in  this  notice  applies  to 
all  62  offices— Treasiuy/IRS. 

SYSTEM  LOCATION: 

The  addresses  of  the  National  Office, 
each  Regional  Counsel  Office,  and  each 
District  Counsel  Office  is  listed  in  the 
appendix.  (See  IRS  appendix  A.) 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

(1)  Taxpayers  who  have  filed  petitions 
with  the  "Tax  Court  or  suits  for  refunds 
of  Federal  taxes.  (2)  Taxpayers  upon 
whom  the  issuance  of  a  statutory  notice 
is  or  was  contemplated  whose  case  has 
been  referred  to  the  Tax  Litigation 
function.  (3)  Taxpayers  who  are  the 
subject  of  formal  or  informal  advisory 
opinions  during  the  investigative  stage 
of  the  case  or  while  under 
administrative  processing.  (4)  Persons 
who  have  corresponded  regarding  a 
matter  under  consideration  within  the 
Tax  Litigation  function. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(1)  Legal  Case  and  Administrative 
Case  Files.  (2)  Internal  Control  Records. 
(3)  Correspondence  Files. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301;  26  U.S.C.  7801. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records 
other  than  returns  and  return 
information  may  be  used  to:  (1)  EKsclose 
information  to  the  Department  of  Justice 
for  the  purpose  of  litigating  an  action  or 
seeking  legal  advice;  (2)  disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
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sponsible  for  investigating  or 
Prosecuting  the  violations  of,  or  for 
<  nforcing,  or  implementing,  a  statute, 
I  lie,  regulation,  order,  or  license,  where 
I  le  disclosing  agency  becomes  aware  of 
I  D  indication  of  a  violation  or  potential 
1  iolation  of  civil  or  criminal  law  or 
Regulations;  (3)  disclose  information  to  a 
F^eral.  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
lelevant  enforcement  information  or 
Qther  pertinent  information,  which  has 

!»quested  information  relevant  to  or 
ecessary  to  the  requesting  agency's  or 
16  bureau's  hiring  or  retention  of  an 
adividual,  or  issuance  of  a  security 
learance,  license,  contract,  grant,  or 
( ither  benefit;  (4)  disclose  relevant,  non- 
>rivileged  information  to  a  court, 
aagistrate,  or  administrative  tribunal 
:  ncluding  the  presentation  of  evidence, 
( lisclosures  to  opposing  counsel  or 
'  vitnesses  in  the  course  of  civil 
( liscovery,  litigation,  or  settlement 
1  legotiations,  in  response  to  a  subpoena, 
I  >r  in  connection  with  criminal  law 
>roceedings;  (5)  disclose  information  to 
breign  governments  in  accordance  with 
ormal  or  informal  international 
tgreements;  (6)  provide  information  to  a 
I  :ongressional  office  in  response  to  an 
nquiry  made  at  the  request  of  the 
ndividual  to  whom  the  record  pertains; 
7)  provide  information  to  the  news 
nedia  in  accordance  with  guidelines 
:ontained  in  28  CFR  50.2.  which  relate 
o  an  agency's  functions  relating  to  civil 
ind  criminal  proceedings;  (8)  provide 
nformation  to  officials  of  labor 
irganizations  recognized  under  5  U.S.C. 
!^apter  71  when  relevant  and  necessary 
o  their  duties  of  exclusive 
-epresentation;  (9)  provide  information 
o  third  parties  during  the  course  of  an 
nvestigation  to  the  extent  necessary  to 
jbtain  information  pertinent  to  the 
nvestigation. 

>OLiaES  AND  PRACTICES  FOR  STORtNO, 
tETRIEVmO,  ACCESSMQ,  RETAININO.  AND 
MSPOSINQ  OF  RECORDS  IN  THE  system: 

rrORAGE: 

Paper  records  and  magnetic  media. 

lETRiEVABNJTY: 

Records  are  retrievable  by  the  name  of 
the  person  to  whom  they  apply. 


lAFEQUAROS: 

Access  is  limited  to  employees  who 
have  a  need  for  such  records  in  the 
course  of  their  work.  Background  checks 
ire  made  on  employees.  All  facilities 
where  records  are  stored  have  access 
imited  to  authorized  personnel  or 
ndividuals  in  the  company  of 
luthorized  personnel.  Access  controls 
mil  not  be  less  than  those  provided  by 


the  Automated  Information  System 
Security  Handbook,  IRM  2(10)00. 

RETENTION  AND  DISPOSAL: 

Legal  files  are  generally  retired  to  the 
Federal  Records  Center  (FRC)  one  year 
after  they  are  closed.  The  FRC  will 
retain  "significant  case"  files  an 
additional  29  years  and  dispose  of  them 
30  years  after  they  are  closed.  Other 
legal  files  are  retained  in  the  FRC  9 
years  after  they  are  transferred  to  the 
Center  and  disposed  of  10  years  after 
they  are  closed.  Other  records  are 
periodically  updated  to  reflect  changes 
and  maintained  as  long  as  needed.  Files 
transferred  from  other  functions  are 
returned  to  the  source  when  no  longer 
needed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Each  Regional  Counsel  is  the  system 
manager  of  the  systems  in  his  or  her 
Region.  The  Assistant  Chief  Counsel 
(Field  Services)  is  the  system  manager 
of  the  National  Office  system.  The 
addresses  are  in  the  appendix.  (See  IRS 
appendix  A.) 

NOTIFICATION  PROCEDURE: 

This  system  may  not  be  accessed  for 
purposes  of  determining  if  the  records 
pertain  to  a  particular  individual  as  the 
records  are  exempt  under  5  U.S.C. 
552a(d)(5)  and/or  (k)(2). 

RECORD  ACCESS  PROCEDURES: 

This  system  may  not  be  accessed  for 
purposes  of  inspection  or  for  contest  of 
content  of  records  as  the  records  are 
exempt  under  5  U.S.C.  552a(d)(5)  and/ 
or(k)(2). 

CONTESTING  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

Taxpayers  and  their  representatives; 
[department  of  Treasury  persormel;  other 
Federal  agencies;  State,  local,  and 
foreign  governments;  witnesses; 
informants;  parties  to  disputed  matters 
of  fact  or  law;  other  persons  who 
communicate  with  the  Internal  Revenue 
Service. 

EXEMPTIONS  CUIMED  FOR  THE  SYSTBI: 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 

TREASURYARS  90.010 

SYSTEM  NAME: 

Digest  Room  Files  Containing  Briefs, 
Legal  Opinions,  and  Digests  of 
Dociunents  Generated  Internally  or  by 
the  Department  of  Justice  Relating  to  the 
Administration  of  the  Revenue  Laws — 
Treasury/IRS. 


SYSTEM  location: 

Office  of  the  Associate  Chief  Counsel 
(Finance  and  Management),  Internal 
Revenue  Service,  Office  of  Chief 
Counsel,  1111  Constitution  Avenue, 
NW.,  Washington.  DC  20224. 

CATEGORIES  OF  MOMOUALS  COVERED  BY  THE 
SYSTEM: 

Taxpayers  who  have  sought  Internal 
Revenue  Service  rulings  and/or  legal 
opinions  on  tax  problems  and  those 
whose  cases  are  being  or  have  been 
adjudicated. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 
(1)  Internal  Control  Records;  (2) 
Briefs;  (3)  Legal  Opinions. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTBT. 
5  U.S.C.  301;  26  U.S.C.  7801. 

ROUTME  USES  OF  RECORDS  MAMTAMED  IN  THE 
SYSTEM,  MCLUOMQ  CATEOORKS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES:  * 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records 
other  than  returns  and  return 
information  may  be  used  to:  (1)  Disclose 
information  to  Justice  Department 
personnel  for  research  purposes;  (2) 
disclose  pertinent  information  to 
appropriate  Federal,  State,  local,  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing,  or 
implementing,  a  statute,  rule, 
regulation,  order,  or  license,  where  the 
disclosing  agency  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulations;  (3)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  Ucense,  contract,  grant,  or 
other  benefit;  (4)  disclose  relevant,  non- 
privileged  information  to  a  court, 
magistrate,  or  administrative  tribunal 
including  the  presentation  of  evidence, 
disclosures  to  opposing  counsel  or 
vtitnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  cormection  with  criminal  law 
proceedings;  (5)  disclose  information  to 
foreign  governments  in  accordance  with 
formal  or  informal  international 
agreements;  (6)  provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(7)  provide  information  to  the  news 
media  in  accordance  with  guidelines 
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contained  in  28  CFR  50.2  which  relate 
to  an  agency's  functions  relating  to  civil 
and  criminal  proceedings;  (8)  provide 
information  to  officials  of  labor 
organizations  recognized  under  5  U.S.C. 
Chapter  71  when  relevant  and  necessary 
to  their  duties  of  exclusive 
representation;  (9)  provide  information 
to  third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POUOES  AND  PRACTICES  FOR  STORMO, 
RETRIEVMQ,  ACCESSMG,  RETAIMNQ,  AND 
nSPOSMQ  OF  RECORDS  M  THE  system: 

storage: 
Paper  records  and  magnetic  media. 

RETREVABILfTY: 

Records  are  retrievable  by  the  name  of 
the  person  to  whom  they  apply. 

SAFEGUARDS: 

Records  are  kept  in  a  seciu«d  area. 
Access  is  limited  to  authorized 
personnel.  Users  of  the  system  must 
show  IRS  identification  and  sign  a 
register  each  time  the  room  is  used. 
Background  checks  are  made  on 
employees.  Access  controls  will  not  be 
less  than  those  provided  by  the 
Automated  Information  System  Security 
Handbook.  IRM  2(10)00. 


RETENTION  AND  D6POSAL: 

Brie&.  legal  opinions,  and  digests  are 
retained  indefinitely. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Associate  Chief  Counsel,  (Finance  and 
Management),  Internal  Revenue  Service, 
Office  of  Chief  Counsel,  1111 
Constitution  Avenue.  NW.,  Washington, 
DC  20224. 

NOmCATION  PROCBMIRE: 

This  system  may  not  be  accessed  for 
purposes  of  determining  if  the  records 
pertain  to  a  particular  individual  as  the 
records  are  exempt  under  5  U.S.C. 
552a(d)(5)  and/or  (k)(2). 

RECORD  ACCESS  PROCEDURES: 

This  system  may  not  be  accessed  for 
purposes  of  inspection  or  for  contest  of 
content  of  records  as  the  records  are 
exempt  under  5  U.S.C.  552a{d)(5)  and/ 
or(k)(2). 

CONTESTMG  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

Department  of  Treasury  personnel; 
Department  of  Justice  personnel; 
taxpayers  and  their  representatives; 
other  Federal  agencies;  witnesses; 
informants;  State,  local,  and  foreign 


governments;  parties  to  disputed 
matters  of  fact  and  law;  other  persons 
who  communicate  with  the  Internal 
Revenue  Service. 

EXEMPTIONS  CLAMMED  FOR  THE  SYSTEM: 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 

TREASURY/IRS  90.011 

SYSTEM  NAME: 

Attorney  Recruiting  Files — ^Treasury/ 
IRS. 

SYSTEM  LOCATION: 

Office  of  the  Associate  Chief  Coimsel 
(Finance  and  Management),  Internal 
Revenue  Service,  Office  of  Chief 
Counsel,  1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

CATEGORIES  OF  MOMDUALS  COVERED  BY  THE 
SYSTBIE 

Persons  who  have  applied  for  attorney 
positions  with  the  Office  of  Chief 
Counsel,  both  National  Office  and  field. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Attorney  Files  and  lists  of  eligible 
applicants;  Internal  Control  Records. 

AUTHORfTY  FOR  MAMTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301;  26  U.S.C.  7801. 

ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCLUDMQ  CATEQORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records 
other  than  returns  and  return 
information  may  be  used  to:  (1)  Disclose 
information  to  the  Department  of  Justice 
for  the  purpose  of  litigating  an  action  or 
seeking  legal  advice;  (2)  disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulations;  (3)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  tfn 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (4)  disclose  relevant,  non- 
privileged  information  to  a  court, 
magistrate,  or  administrative  tribunal, 
including  the  presentation  of  evidence, 
disclosures  to  opposing  counsel  or 


witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings;  (5)  disclose  information  to 
foreign  governments  in  accordance  with 
formal  or  informal  international 
agreements;  (6)  provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains: 
(7)  provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  50.2  which  relate 
to  an  agency's  functions  relating  to  civil 
and  criminal  proceedings;  (8)  provide 
information  to  officials  of  labor 
organizations  recognized  imder  5  U.S.C. 
Chapter  71  when  relevant  and  necessary 
to  their  duties  of  exclusive 
representation;  (9)  provide  information 
to  third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation;  (10)  provide  information 
to  the  Office  of  Personnel  Management 
and  Merit  System  Protection  Board  for 
appropriate  personnel  actions. 

POUCtB  AND  PRACTICES  FOR  STORMG, 
RETREVMG,  ACCESSMG.  RETAVMIQ,  AND 
DSPOSMQ  OF  RECORDS  M  THE  SYSTEM: 

storage: 

Applicant  files  and  internal  control 
records:  paper  records  and  magnetic 
■media. 

RETRIEVASaJTV: 

Records  are  retrievable  by  the  name  of 
the  person  to  whom  they  apply. 

safeguards: 

Access  is  limited  to  employees  who 
have  a  need  for  such  records  in  the 
course  of  their  work.  Background  checks 
are  made  on  employees.  All  facilities 
where  records  are  stored  have  access 
limited  to  authorized  personnel  or 
individuals  in  the  company  of 
authorized  personnel.  Access  controls 
will  not  be  less  than  those  provided  by 
the  Automated  Information  System 
Security  Handbook.  IRM  2(10)00. 

retention  and  disposal: 

The  attorney  applicant  files  and  other 
records  are  periodically  updated  to 
reflect  changes  and  maintained  as  long 
as  needed. 

system  manager(s)  and  address: 

Associate  Chief  Counsel  (Finance  and 
Management),  Internal  Revenue  Service, 
Office  of  Chief  Counsel,  1111 
Constitution  Avenue,  NW.,  Washington. 
DC  20224. 

notification  PROCEDURE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
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pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix 
B.  Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  Assistant  Chief 
Coimsel  (Disclosure  Litigation),  Internal 
Revenue  Service,  1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 
Information  leading  to  the  identity  of  a 
confidential  source  is  exempt  pursuant 
to  5  U.S.C.  552a(k)(5). 

CONTESTING  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

AppUcants,  Department  of  Treasury 
Personnel;  Office  of  Personnel 
Management;  other  Federal  agencies; 
State,  local,  and  foreign  governments; 
references,  former  employers. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  has  been  designated  as 
exempt  hom  certain  provisions  of  the 
Privacy  Act. 

TREASURY/IRS  90.013 

SYSTEM  NAME: 

Legal  Case  Files  of  the  Chief  Counsel, 
Deputy  Chief  Counsel  and  Associate 
Chief  Counsels  (Litigation),  (Domestic), 
(International),  and  (Employee  Benefits 
and  Exempt  Organizations)— Treasury/ 
IRS. 

SYSTEM  location: 

Office  of  Chief  Counsel,  Internal 
Revenue  Service,  1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 

categories  of  individuals  covered  BY  THE 

system: 

Persons  whose  cases  at  one  time 
involved  important  issues  or  imusual 
drciunstances  which  were  brought  to 
the  attention  of  the  above  persons  (or 
their  predecessors). 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Legal  case  files  which  include 
internal  control  records  of  such  case 
files  of  both  the  persons  currently 
holding  the  above  positions  and  those 
who  previously  held  such  positions. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  26  U.S.C.  7801. 


ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDNM  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information -may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records 
other  than  returns  and  return 
information  may  be  used  to:  (1)  Disclose 
information  to  the  Department  of  Justice 
for  the  purpose  of  litigating  an  action  or 
seeking  legal  advice;  (2)  disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing,  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulations;  (3)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
thf  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (4)  disclose  relevant,  non- 
privileged  information  to  a  court, 
magistrate,  or  administrative  tribunal, 
including  the  presentation  of  evidence, 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings;  (5)  disclose  information  to 
foreign  governments  in  accordance  v\rith 
formal  or  informal  international 
agreements;  (6)  provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(7)  provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  50.2  which  relate 
to  an  agency's  functions  relating  to  civil 
and  criminal  proceedings;  (8)  provide 
information  to  officials  of  labor 
organizations  recognized  under  5  U.S.C. 
Chapter  71  when  relevant  and  necessary 
to  their  duties  of  exclusive 
representation;  (9)  provide  information 
to  third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POLICIES  AND  PRACTICES  FOR  STORMQ, 
RETRKVMQ,  ACCES8MQ,  RETAINING,  AND 
DISPOSMQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 
Paper  records  and  magnetic  media. 


RETRIEVABILITY: 

Records  pertaining  to  individuals  are 
retrievable  by  the  name  of  the  person  to 
whom  they  apply. 

SAFEGUARDS: 

Access  is  limited  to  employees  who 
have  a  need  for  such  records  in  the 
course  of  their  work.  Background  checks 
are  made  on  employees.  All  facilities 
where  records  are  stored  have  access 
limited  to  authorized  personnel  or 
individuals  in  the  company  of 
authorized  personnel.  Access  controls 
will  not  be  less  than  those  provided  by 
the  Automated  Information  System 
Security  Handbook,  IRM  2(10)00. 

RETENTION  AND  DISPOSAL: 

Records  are  periodically  updated  to 
reflect  changes  and  maintained  as  long 
as  needed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  Counsel,  Deputy  Chief  Counsel, 
or  the  Associate  Chief  Counsels, 
respectively.  Internal  Revenue  Service, 
1111  Constitution  Avenue,  NW., 
Washington,  DC  20224. 

NOTIFICATION  PROCEDURE: 

This  system  may  not  be  accessed  for 
purposes  of  determining  if  the  records 
pertain  to  a  particular  individual  as  the 
records  are  exempt  under  5  U.S.C. 
552a(d)(5)  and/or  (k)(2). 

RECORD  ACCESS  PROCEDURES: 

This  system  may  not  be  accessed  for 
purposes  of  inspection  or  for  contest  of 
content  of  records  as  the  records  are 
exempt  under  5  U.S.C.  552a(d)(5)  and/ 
or(k)(2). 

CONTESTING  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

Taxpayers  and  their  representatives; 
Department  of  Treasury  personnel;  other 
Federal  agencies;  State,  local,  and 
foreign  governments;  other  persons  who 
communicate  with  the  Internal  Revenue 
Service. 

EXEMPTIONS  CLAIMB)  FOR  THE  SYSTEM: 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 

TREASURY/IRS  90.015 

systbiname: 

Reference  Records  of  the  Library  in 
the  Office  of  Chief  Counsel — ^Treasury/ 
KS. 

SYSTEM  location: 

Office  of  the  Associate  Chief  Counsel 
(Finance  and  Management),  Internal 
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Revenue  Service,  Office  of  Chief 
Counsel,  1111  Constitution  Avenue, 
NW.,  Washington,  IX:  20224. 

CATEOONKS  OF  MOnnOUALS  COVERED  BY  TME 
SYtTBl: 

(1)  Taxpayers  who  have  sought . 
Congressional  tax  relief  by  means  of  a 
Private  Bill.  (2)  TRS  employees  who 
charge  out  books. 

CATEOOMES  OF  RECORDS  M  THE  SYSTEM: 

(1)  Numerical  and  alphabetical  Usting 
of  Private  Relief  Bill  and  files  related  to 
the  Bill.  (2)  Charge  cards  and  inter- 
hbrary  loan  forms. 

AUTNORITY  FOR  MAMTBIANCE  OF  THE  SYSTEM: 
5  U.S.C.  301;  26  U.S.C.  7801. 

ROUTWE  USES  OF  RECORDS  MAMTAMra  M  THE 
SYSiai,  MCLUOMQ  CATEQORES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of.  or  for 
enforcing,  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  relevant,  non- 
privileged  information  to  a  court, 
magistrate,  or  administrative  tribimal, 
including  the  presentation  of  evidence, 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  Utigation,  or  settlement 
n^otiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings:  (3)  provide  information  to 
a  congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(4)  provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  50.2  which  relate 
to  an  agency's  functions  relating  to  civil 
and  criminal  proceedings;  (5)  provide 
information  to  officials  of  labor 
organizations  recognized  under  5  U.S.C. 
Chapter  71  when  relevant  and  necessary 
to  their  duties  of  exclusive 
representation;  (6)  provide  information 
to  third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POUOES  AND  PRACTICES  FOR  STORMG, 
RETREVMG,  ACCESSMQ.  RETAVNNQ,  AND 
DISPOSMQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  records  and  magnetic  media. 

RETRCVABUTY: 

Records  are  retrievable  by  the  name  of 
the  individual  to  whom  they  pertain 


and  Private  Bill  material  can  also  be 
retrieved  by  H.R.  or  S.  number. 

SAFEGUARDS: 

Although  access  is  limited  to 
authorized  individuals,  this  material 
would  be  available  to  any  person 
through  a  Freedom  of  Information  Act 
request.  Access  controls  will  not  be  less 
than  those  provided  by  the  Automated 
Informaticm  System  Security  Handbook, 
IRM  2(10)00. 

RETENTKM  AND  DTSPOSAL: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks, 
IRM  1(15)59.1  through  IRM  1(15)59.32. 
Records  are  regularly  updated.  If  the 
Ubrary  materials  to  which  the  references 
pertain  are  no  longer  in  the  library 
collection,  the  reference  cards  are 
destroyed. 

SYSTEM  HANAGER(S)  AND  ADDRESS: 

Associate  Chief  Counsel  (Finance  and 
Management).  Internal  Revenue  Service, 
Office  of  Chief  Counsel,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224. 

NOmCATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix 
B.  Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  Part  1, 
subpart  C.  appendix  B.  Inquiries  should 
be  addressed  to  Assistant  Chief  Counsel 
(Disclosure  Litigation),  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

CONTESTVIG  RECORD  PROCEDURES: 

See  "Record  access  procediues" 
above. 

RECORD  SOURCE  CATEGORIES: 

Material  to  which  reference 
information  pertains. 

EXEMPTKMS  CUUMED  FOR  THE  SYSTEM: 

None. 
TREASURY/IRS  90.016 
SYSTEM  NAME: 

Coimsel  Automated  Tracking  System 
(CATS)  Records— Treasury/IRS. 

SYSTEM  location: 

Computer  Records:  Detroit  Computing 
Center,  1300  John  C.  Lodge  Drive, 
Detroit,  Michigan  48226. 


CATEGORIES  OF  MOMDUALS  COVERED  BY  THE 
SYSTEM: 

(1)  Taxpayers  who  initiated  suits  for 
refund  in  district  courts  or  the  Claims 
Court.  (2)  Taxpayers  who  have  filed 
petitions  with  the  United  States  Tax 
Court.  (3)  Taxpayers  who  have 
requested  rulings  from  the  Service  in 
those  cases  in  which  the  request  has 
been  referred  to  the  Office  of  Chief 
Counsel  for  a  legal  opinion.  (4) 
Taxpayers  who  have  been  involved  in 
litigation  condeming  the  collection  of 
taxes.  (5)  Taxpayers  whose  cases  were 
the  sfubject  of  technical  advice. 

CATEGORIES  OF  RECORDS  M  THE  SYSTBT. 

Skeletal  legal  files  and  Indexes 
(including  taxpayer  name;  uniform  issue 
list  niunbier;  key  dates;  subject  matter; 
name  of  attorney  and  office  handling  the 
case;  and  miscellaneous  remarks.) 

AUTHORITY  FOR  MABITENANCE  OF  THE  SVBTEM: 
5  U.S.C.  301;  26  U.S.C.  7801. 

ROUTME  USES  OF  REC0RB8  MABfT  AMED  M  THE 
SYSTEM,  MCUKMNQ  CATKORES  OF  USaiS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  retiun 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records 
other  than  returns  and  return 
information  may  be  used  to:  (1) 
Eklisclose  information  to  the 
Department  of  Justice  for  the  purpose  of 
litigating  an  action,  seeking  legal  advice, 
or  for  research  purposes;  (2)  disclose 
pertinent  information  to  appropriate 
Federal.  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of.  or  for 
enforcing,  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (3)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (4)  disclose  relevant,  non- 
privileged  information  to  a  court, 
magistrate,  or  administrative  tribunal 
including  the  presentation  of  evidence, 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings;  (5)  disclose  information  to 
foreign  governments  in  accordance  with 
formal  or  informal  international 
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igreements;  (6)  provide  information  to  a 
»ngressional  office  in  response  to  an 
nquiry  made  at  the  request  of  the 
ndividual  to  whom  the  record  pertains; 
7)  provide  information  to  the  news 
nedia  in  accordance  with  guideUnes 
nntained  in  28  CFR  50.2  which  relate 
to  an  agency's  functions  relating  to  civil 
ind  criminal  proceedings;  (8)  provide 
information  to  officials  of  labor 
organizations  recognized  imder  5  U.S.C. 
ISiapter  71  when  relevant  and  necessary 
:o  their  duties  of  exclusive 
representation;  (9)  provide  information 
:o  third  parties  during  the  course  of  an 
Jivestigation  to  the  extent  necessary  to 
>btain  information  pertinent  to  the  . 
jivestigation. 

POUaES  AND  PfMCnCES  FOR  STORINQ, 

metmevmo,  accesanq,  retammq,  and 
msposmq  of  records  m  the  system: 

btoraqe: 

Skeletal  legal  files  and  indexes  are 
stored  on  magnetic  media.  Input 
documents  are  on  paper.  The  CATS 
system  also  allows  access  by  interactive 
terminal. 

retrievabiuty: 

Records  are  retrievable  by  legal  jacket 
nimiber,  the' name  of  the  person  to 
whom  they  apply,  and  by  name  of  the 
attorney  to  whom  the  cases  are  assigned. 

safeguards: 

Access  is  limited  to  employees  who 
have  a  need  for  such  records  in  the 
course  of  their  work.  Background  checks 
are  made  on  employees.  All  facilities 
where  records  are  stored  have  access 
limited  to  authorized  personnel  or 
individuals  in  the  company  of 
authorized  personnel.  Passwords  are 
required  in  the  (Counsel  Automated 
Tracking  System  to  access  system 
information.  Access  controls  will  not  be 
less  than  those  provided  by  the 
Automated  Information  System  Security 
Handbook.  IRM  2(10)00;\ 

retention  and  disposal: 

Records  are  maintained  in  accordance 
with  Records  Disposition  Handbooks, 
[RM  1(15)59.1  through  IRM  1(15)59.32. 
Magnetic  media  will  be  periodically 
updated  to  reflect  changes  and 
maintained  as  long  as  needed. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Associate  Chief  Coimsel  (Finance  and 
Management),  Internal  Revenue  Service. 
1111  Constitution  Avenue.  NW., 
Washington.  DC  20224. 

NOTmCATION  PROCEDURE: 

Most  of  the  records  in  this  system 
may  not  be  accessed  for  purposes  of 
determining  if  the  records  pertain  to  a 
particular  individual  as  the  records  are 


exempt  under  5  U.S.C.  552a(d)(5)  and/ 
or  (k)(2).  An  individual  who  wishes  to 
determine  whether  the  system  contains 
any  records  pertaining  to  himself  which 
are  not  exempt  may  address  inquiries  to 
the  Assistant  Chief  Counsel  (Disclosure 
Litigation),  1111  Constitution  Avenue. 
NW.,  Washington,  DC  20224. 

RECORD  ACCESS  PROCEDURES: 

Most  of  the  records  in  this  system 
may  not  be  accessed  for  purposes  of 
inspection  or  for  contest  of  content  of 
records  as  the  records  are  exempt  under 
5  U.S.C.  552a(d)(5)  and/or  (k)(2). 
Individuals  seeking  access  to  any  record 
which  is  not  exempt,  or  seeking  to 
contest  its  content,  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix 
B.  Inquiries  should  be  addressed  to  the 
Assistant  Chief  Counsel  (Disclosure 
Litigation)  whose  address  is  listed 
above.  Taxpayers  seeking  to  adjust 
records  which  affect  the  determination 
of  a  tax  assessment  or  the  balance  due, 
should  utilize  existing  procedures  for 
doing  so,  as  substantive  tax  matters  are 
not  subject  to  the  amendment 
provisions  of  the  Privacy  Act. 

CONTESTINO  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

Taxpayers  and  their  representatives; 
Department  of  Treasury  personnel;  other 
Federal  agencies.  State,  local,  and 
foreign  governments;  witnesses; 
informants;  parties  to  disputed  matters 
of  fact  or  law;  other  persons  who 
communicate  with  the  Internal  Revenue 
Service. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 

TREASURY/IRS  90.017 

SYSTBiNAME: 

Correspondence  Control  and  Records, 
Associate  Chief  Counsel  (Technical  and 
International) — ^Treasury/IRS. 

SYSTEM  LOCATION: 

National  Office  (See  IRS  appendix  A.) 

CATEGORIES  OF  INDIVDUALS  COVERED  BY  THE 
SYSTEM: 

Individual  subjects  of  letter  rulings, 
technical  advice,  memorandimi  and 
other  correspondence  from  the  Office  of 
the  Associate  Chief  Counsel  (Technical 
and  International). 

CATEGORIES  OF  RECORDS  M  THE  SYSTBI: 

Cards,  disks  and  tapes  containing 
taxpayer  names,  date  of  correspondence. 


issue,  and  related  information, 
including  in  some  cases  the  conclusions 
reached,  and  related  letter  ruling, 
technical  advice,  memorandum  and 
other  correspondence  files. 

AUTHORITY  FOR  MASfTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  26  U.S.C.  7801,  7802, 
7602,  7805(a). 

ROUTME  USES  Of  RECORDS  MAINTAMED  M  THE 
SYSTEM,  MCLUDMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  These 
records  and  information  in  these  records 
may  be  used  to:  (1)  Disclose  information 
to  the  Department  of  Justice  in 
connection  with  actual  or  potential 
criminal  prosecution  or  civil  Utigation, 
and  in  coimection  with  requests  for 
legal  advice;  (2)  disclose  pertinent 
information  to  appropriate  Federal, 
State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (3)  disclose  information  to  a 
Federal,  State,  or  local  agency 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (4)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosure  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  coimection  with 
criminal  law  proceedings;  (5)  disclose 
information  to  foreign  governments  in 
accordance  with  formal  or  informal 
international  agreements;  (6)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (7)  provide  information 
to  the  news  media  in  accordance  with 
gtiidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings;  (8)  provide  information  to 
unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114;  (9)  provide 
information  to  third  partief  during  the 
course  of  an  investigation  to  the  extent 


necessary  to  obtain  information 
pertinent  to  the  investigation. 

POLICIES  AND  PfUCnCES  FOR  STORING, 
RETRCVMG,  ACCESSVIG,  RETAINING,  AND 
nSPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  records,  magnetic  media,  and 
tapes. 

retrievabiuty: 
Indexed  by  name  and  control  number. 

SAFEGUARDS: 

Safeguards  will  not  be  less  than  those 
provided  by  the  Physical  and  IDocument 
Security  Handbook.  IRM  1(16)41.  and 
the  Automated  Information  System 
Security  Handbook.  IRM  2(10)00. 

retention  and  disposal: 

Cards,  disks  and  tapes  are 
periodically  updated  and  maintained  as 
long  as  needed.  Related  files  are 
destroyed  or  retired  over  varying 
niunbers  of  years  as  specified  in  the 
Records  Control  Schedule.  IRM 
1(15)59.1(10). 

SYSrai  MANAGER(S)  AND  ADDRESS: 

Associate  Chief  Counsel  (Technical 
and  International).  National  Office.  (See 
IRS  appendix  A.) 

NOTnCATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
the  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1.  subpart  C.  appendix 
B.  Inquiries  should  be  addressed  to  the 
Associate  Chief  Counsel  (Technical  and 
International),  National  Office.  (See  IRS 
appendix  A.) 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  the  system  of 
records  or  seeking  to  contest  its  content, 
may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  Associate  Chief 
Counsel  (Technicfd  and  International). 
National  Office.  (See  IRS  appendix  A.) 

CONTESTMG  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

Individual  subjects  of  letter  rulings, 
technical  advice  memorandums,  and 
other  correspondence,  field  office 
personnel. 

EXEMPTIONS  claimed  FOR  THE  SYSTEM: 

None. 


TREASURY/IRS  90.018 
SYSTEM  name: 

Expert  Witness  Library — ^Treasury/ 
IRS. 

SYSTEM  LOCATION: 

Office  of  the  Assistant  Chief  Coimsel 
(Field  Services),  Office  of  the  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Potential  expert  witnesses  for  tax 
litigation  in  a  variety  of  areas  of 
expertise. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Names,  addresses,  and  phone 
numbers  of  expert  witnesses  who  have 
been  used  either  by  IRS  or  taxpayers  in 
litigation.  The  library  also  contains 
evaluations  of  the  performance  of  each 
expert,  copies  of  transcripts  where 
experts  have  testified  and  copies  of  the 
experts'  reports. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  26  U.S.C.  7602,  7801. 
7802,  and  7805(a). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUOING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records 
other  than  returns  and  return 
information  may  be  used  to:  (1)  Disclose 
information  to  the  Department  of  Justice 
in  connection  with  requests  for  legal 
advice;  (2)  disclose  information  to  a 
Federal,  state,  or  local  agency 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  or  retention  of 
a  security  clearance,  license,  contract, 
grant,  or  other  benefit;  (3)  disclose 
relevant,  non-privileged  information  to 
a  court,  magistrate,  or  administrative 
tribunal,  including  the  presentation  of 
evidence,  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena 
where  relevant  or  potentially  relevant  to 
the  proceeding;  (4)  provide  information 
to  a  Congressional  office  in  response  to 
an  inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(5)  provide  information  to  third  parties 
during  the  course  of  an  investigation  to 
the  extent  necessary  to  obtain 
information  pertinent  to  the 
investigation. 


POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVMG,  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 


STORAGE: 

Paper  records  and  magnetic  media. 

retrievabiuty: 

Indexed  by  name  and  subject  matter 
expertise. 

SAFEGUARDS: 

Access  is  limited  to  employees  who 
have  a  need  for  such  records  in  the 
course  of  their  work.  Furthermore, 
access  to  the  paper  files  is  controlled  by 
a  designated  attorney  in  the  Tax  Shelter 
Branch.  Access  to  the  expert  witness 
library  indices  on  magnetic  media  are 
controlled  by  the  Tax  Shelter  Branch. 
The  Tax  Shelter  Branch  is  locked  during 
nonworking  hours.  All  facilities  where 
records  are  stored  have  access  limited  to 
authorized  personnel  or  individuals  in 
the  company  of  authorized  personnel. 
Background  checks  are  made  on 
employees.  Access  controls  will  not  be 
less  than  those  provided  by  the 
Automated  Information  System  Security 
Handbook,  IRM  2(10)00. 

RETENTION  AND  DKPOSAL: 

The  records  will  be  periodically 
updated  to  reflect  changes  and 
maintained  as  long  as  needed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Chief  Counsel  (Field 
Services),  Internal  Revenue  Service, 
Office  of  Chief  Counsel,  1111 
Constitution  Avenue,  NW,  Washington, 
DC  20224. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains  a  record 
pertaining  to  themselves  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix 
B.  Inquiries  should  be  addressed  as  in 
"Record  access  procedures"  below. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  31  CFR  part  1, 
subpart  C,  appendix  B.  Inquiries  should 
be  addressed  to  the  Assistant  Chief 
Counsel  (Disclosure  Litigation),  Internal 
Revenue  Service,  1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 

CONTESTING  RECORD  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

Attorneys  working  for  the  IRS  and 
expert  witnesses  themselves. 
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fXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
tS  APPENDIX  A 

,  This  appendix  contains  the  addresses  of 
Tteasury/IRS  system  locations  along  with  the 

iitle  of  the  principal  system  managers)  at 
i^ch  location.  Other  system  managers  at 
hese  locations  are  individually  noted  in  the 
t0xt  of  the  system  notices.  Generally, 
jilquiries  under  Treasury/IRS  systems  should 
be  addressed  to  the  o^ice  where  the  records 
la  question  are  located.  For  Regional  and 
(listrict  Office  records,  this  would  be  the 
bffice  with  jurisdiction  over  the  area  wheje 
ike  individual  resides.  For  Internal  Revenue 
Service  Center  records,  this  would  be  the 
Srvice  center  where  the  individual  files 
leral  income  tax  returns. 

Rational  office  internal  revenue 

iRVlCE 

ational  Director,  Equal  Employment 

Opportunity  and  Diversity 
ational  Director,  Communications 
Assistant  Commissioner  (Collection) 
Chief  Information  Officer 
Assistant  Commissioner  (Employee  Plans 
and  Exempt  Organizations) 
Rational  Director,  Strategic  Planning  and 

Research 

htational  Director,  Compliance  and  Research 
^hief  Financial  Officer 
C  hief.  National  Management  and 

Administration 
[|hief  Taxpayer  Service 
Assistant  Commissioner  (Criminal 

Investigation) 
Assistant  Commissioner  (Examination) 
Assistant  Commissioner  (International) 
Assistant  Commissioner  (Procurement) 
Chief  Inspector 
I^irector,  Office  of  Disclosure 

The  address  for  all  of  the  above  systems 
ibanagers  with  the  exception  of  the  Assistant 
Commissioner  (International),  noted  below, 
iB  as  follows: 
1 1ll  Constitution  Avenue,  NW.,  Washington, 

DC  20224 
i^istant  Commissioner  (International).  950 
L'Enfant  Plaza,  SW.,  Fourth  Floor, 
Washington,  DC  20024 

i  ADDRESSES  OF  THE  DETROIT 
COMPUTING  CENTER,  MARTINSBURG 
COMPUTING  CENTER,  AND  THE  AUSTIN 
SERVICE  CENTER 
1  )irector,  Detroit  Computing  Center,  1300 

John  C.  Lodge  Drive,  Detroit,  Michigan 

48226. 
Krector,  Martinsburg  Computing  Center, 

P.O.  Box  1208,  Martinsburg,  West  Vii;ginia 

25401. 
)iiector,  Austin  Service  Center,  Stop  7000 

AUSC,  3651  Interregional  Hwy  35,  Austin, 

Texas  78741. 
.  ADDRESSES  OF  REGIONAL  OFFICES, 
I  )ISTRICT  OFFICES,  AND  INTERNAL 
1  REVENUE  SERVICE  CENTERS 

(egional  Offices 

1 4idstates  Region  (Dallas):  Regional 
Commissioner,  Internal  Revenue  Service 
4050  Alpha  Road,  Dallas,  Texas  75244- 
4203 

tlortheast  Region  (Manhattan):  Regional 
Commissioner,  Internal  Revenue  Service, 


90  Church,  Street,  New  York,  New  York, 
10007 
Southeast  Region  (Atlanta):  Regional 
Commissioner,  Internal  Revenue  Service, 
P.O.  Box  926,  Stop  100-R,  Atlanta,  Georgia 
30370 
Western  Region  (San  Francisco);  Regional 
Conunissioner,  Internal  Revenue  Service, 
Room  511, 1650  Mission  Street,  San 
Francisco,  California  95113 
District  Director,  Internal  Revenue  Service, 

P.O.  Box  1818,  Cincinnati,  Ohio  45201 
District  Director,  Internal  Revenue  Service, 

P.O.  Box  99181,  Cleveland,  Ohio  44199 
District  Director,  Internal  Revenue  Service, 
P.O.  Box  330500,  Stop  #1,  Detroit, 
Michigan  48232-6500 
District  Director,  Internal  Revenue  Service, 
P.O.  Box  44687,  Stop  10.  Indianapolis, 
Indiana  46244 
District  Director,  Internal  Revenue  Service, 
P.O.  Box  1735,  Stop  100,  Louisville, 
Kentucky  40201 
District  Director,  Internal  Revenue  Service, 
425  Juliana  Street,  Parkersburg.  West 
Virginia  26101 
Director,  Internal  Revenue  Service  Center, 
201  W.  Second  Street.,  Covington, 
Kentucky  41019 
District  Director,  Internal  Revenue  Service, 
George  Fallon  Building,  31  Hopkins 
Plaza,  Baltimore.  Maryland  21201 
District  Director,  Internal  Revenue  Service, 
P.O.  Box  939,  Newark,  New  Jersey  07101 
District  Director,  Internal  Revenue  Service, 
W.J.  Green  Federal  Building,  600  Arch 
Street,  Philadelphia,  Pennsylvania  19106 
District  Director,  Internal  Revenue  Service, 
1000  Liberty  Avenue,  Room  1139, 
Pittsburgh,  Pennsylvania  15222 
District  Director,  Internal  Revenue  Service, 
400  North  Eighth  Street,  Richmond, 
Virginia  23240 
District  Director.  Internal  Revenue  Service, 
409  Silverside  Road,  Wilmington, 
Delaware  19809 
Director,  Internal  Revenue  Service  Center, 
11601  Roosevelt  Boulevard. 
Philadelphia,  Pennsylvania  19154 
District  Director,  Internal  Revenue  Service. 
Federal  Building,  115  Fourth  Avenue, 
SE.,  Aberdeen.  South  Dakota  57401 
District  Director,  Internal  Revenue  Service, 
230  South  Dearborn  Street,  Room  2890, 
Chicago,  Illinois  60604 
District  Director.  Internal  Revenue  Service, 
Federal  Building,  210  Walnut  Street,  Des 
Moines,  Iowa  50309 
District  Director,  Internal  Revenue  Service, 
Federal  Building  and  Post  Office,  657 
Second  Avenue,  North  Fargo,  North 
Dakota  58102 
District  Director,  Internal  Revenue  Service, 
Federal  Building,  Second  Floor,  301 
South  Park  Avenue,  Helena,  Montano 
59626-0016 
District  Director,  Internal  Revenue  Service, 
Federal  Building  and  Court  House.  310 
West  Wisconsin  Avenue,  Milwaukee, 
Wisconsin  53203 
District  Director,  Intemal\Revenue  Service, 
Federal  Office  Building.  106  South 
Fifteenth  Street,  Omaha.  Nebraska  68102 
District  Director,  Internal  Revenue  Service, 
1222  Spruce  Street,  St.  Louis,  Missouri 
63101 


District  Director,  Internal  Revenue  Service, 
Federal  Building  and  Court  House.  316 
North  Robert  Street,  St.  Paul,  Minnesota 
55101 
District  Director,  internal  Revenue  Service, 
320  West  Washington  Street,  Springfield, 
Illinois  62701 
Director,  Internal  Revenue  Service  Center. 
P.O.  Box  24551.  Kansas  City,  Missouri 
64131 
District  Director,  Internal  Revenue  Service, 
John  F.  Kennedy  Federal  Building. 
Government  Center,  Boston, 
Massachusetts  02203 
District  Director,  Internal  Revenue  Service, 
68  Sewall  Street.  Augusta,  Maine  04330 
District  Director,  Internal  Revenue  Service, 
Leo  W.  O'Brien  Federal  Building, 
Clinton  Avenue  and  North  Pearl  Street. 
Albany,  New  York  12207 
District  Director,  Internal  Revenue  Service, 
120  Church  Street,  New  York,  New  York 
10007 
District  Director,  Internal  Revenue  Service, 
35  Tillary  Street,  Brooklyn,  New  York 
11201 
District  Director,  Internal  Revenue  Service, 
111  West  Huron  Street,  Buffalo,  New 
York  14202 
District  Director,  Internal  Revenue  Service, 
Courthouse  Plaza.  119  Main  Street. 
Burlington,  Vermont  05401 
District  Director,  Internal  Revenue  Service, 
William  R.  Cotter  Federal  Building,  Stop 
204, 135  High  Street,  Hartford, 
Connecticut  06103 
District  Director,  Internal  Revenue  Service, 
Federal  Building.  80  Daniel  Street, 
Portsmouth,  New  Hampshire  03801 
District  Director,  Internal  Revenue  Service, 
380  Westminster  Mall,  Providence, 
Rhode  Island  02903 
Director,  Internal  Revenue  Service.  Stop 
100,  310  Lowell  Street,  Andover, 
Massachusetts  05501 
Director,  Internal  Revenue  Service  Center. 
Stop  100, 1040  Waverly  Avenue, 
Holtsville,  New  York  11799 
District  Director,  Internal  Revenue  Service. 
401  West  Peachtree  Street,  NW.  Atlanta, 
Georgia  30365 
District  Director,  Internal  Revenue  Service. 
500  Twenty-second  Street  South, 
Birmingham.  Alabama.  35233 
District  Director,  Internal  Revenue  Service, 
1835  Assembly  Street.  Columbia,  South 
Carolina  29201 
District  Director,  Internal  Revenue  Service, 
320  Federal  Place,  Greensboro.  North 
Carolina  27401 
District  Director,  Internal  Revenue  Service, 
Suite  504,  100  W.  Capitol  Street,  Suite 
504,  Jackson.  Mississippi  39269 
District  Director,  Internal  Revenue  Service. 
Federal  Office  Building,  400  West  Bay 
Street,  Jacksonville,  Florida  32202 
District  Director,  Internal  Revenue  Service. 
801  Broadway,  Nashville,  Tennessee 
37203 
District  Director,  Internal  Revenue  Service. 
(Stop  6)  700  West  Capitol,  Little  Rock. 
Arkansas  72201 
District  Director,  Internal  Revenue  Service, 
(Stop  6)  501  Magazine  Street.  New 
Orleans,  Louisiana  70130  \ 


District  Director,  Internal  Revenue  Service, 
One  University  Drive,  Building  B,  Ft. 
Lauderdale,  Florida  33324 
Director,  Internal  Revenue  Service  Center, 
4800  Buford  Highway,  Cbamblee, 
Georgia  30341 
Director,  Internal  Revenue  Service  Center, 
P.O.  Box  30309,  Airport  Mail  Facility. 
Memphis,  Tennessee  38130 
District  Director,  Internal  Revenue  Service, 
5338  Montgomery  NE,  3rd  Floor, 
Albuquerque,  New  Mexico  87109 
District  Director.  Internal  Revenue  Service, 
Stop  lOOD  AUS,  300  East  Eighth  Street, 
Austin,  Texas  78701 
District  Director,  Internal  Revenue  Service, 
1919  Smith  Street,  Houston,  Texas  77002 
District  Director,  Internal  Revenue  Service, 
308  West  Twenty-first  Street,  Cheyenne. 
Wyoming  82001 
District  Director,  Internal  Revenue  Service, 
Stop  1000  DAL,  1100  Commerce  Street, 
Dallas.  Texas  75242 
District  Director,  Internal  Revenue  Service, 
600  Seventeenth  Street,  Stop  1000  DEN, 
Denver,  Colorado  80202-2490 
District  Director,  Internal  Revenue  Service, 
210  East  Earll  Drive,  Sixth  Floor,  Room 
600  Phoenix.  Arizona  85012 
District  Director.  Internal  Revenue  Service, 
465  South  400  East,  Salt  Lake  City,  Utah 
84111 
District  Director.  Internal  Revenue  Service. 
200  NW.  Fourth  Street.  Oklahoma  City. 
Oklahoma  73102 
District  Director,  Internal  Revenue  Service, 
412  South  Main  Street,  Wichita.  Kansas 
76202 
Director.  Internal  Revenue  Service  Center. 
3651  South  Interregional  Highway. 
Austin.  Texas  73301 
Director.  Internal  Revenue  Service  Center. 
1160  West  1200  South  Street.  Ogden, 
Utah  84201 
District  Director,  Internal  Revenue  Service. 
949  East  Thirty-sixth  Avenue, 
Anchorage,  Alaska  99508 
District  Director,  Internal  Revenue  Service, 
Box  041,  550  West  Fort  Street.  Boise, 
Idaho  83724 
District  Director,  Internal  Revenue  Service, 
PJKK  Federal  Building,  300  Ala  Moana, 
Honolulu,  Hawaii  96850 
District  Director,  Internal  Revenue  Service, 
24000  Avila  Road,  Laguna  Niguel, 
California  92677 
District  Director.  Internal  Revenue  Service, 
300  North  Los  Angeles  Street,  Los 
Angeles,  California  90012 
District  Director,  Internal  Revenue  Service, 
1220  SW.  Third  Avenue,  Portland. 
Oregon  97204 
District  Director,  Internal  Revenue  Service, 
4750  West  Oakey  Boulevard,  Las  Vegas. 
Nevada  89102 
District  Director,  Internal  Revenue  Service. 
4330  Watt  Avenue.  North  Highland. 
California  95660 
District  Director.  Internal  Revenue  Service. 
1301  Clay  Street.  South  Tower.  San 
Francisco,  California  94612 
District  Director,  Internal  Revenue  Service, 
55  South  Market  Street,  San  Jose, 
California  95113 
District  Director.  Internal  Revenue  Service. 
915  Second  Avenue.  Seattle. 
Washington.  98174 


Director,  Internal  Revenue  Service  Center, 
5045  East  Butler  Avenue,  Fresno. 
California  93888 

ADDRESSES  OF  CHIEF  COUNSEL. 
REGIONAL  COUNSEL.  DISTRICT  COUNSEL. 
AND  REGIONAL  DIRECTOR  OF  APPEALS 
OFHCES 

National  Office 

Office  of  the  National  Director  of  Appeals, 
Internal  Revenue  Service,  901  D  Street. 
SW..  Box  68.  Washington.  DC  20024 
Office  of  the  Assistant  Chief  Counsel 
(Criminal  Tax).  Office  of  Chief  Counsel. 
Internal  Revenue  Service.  1111 
Constitution  Avenue.  NW..  Washington. 
DC  20224 
Office  of  the  Assistant  Chief  Counsel 
(Disclosure  Litigation).  Office  of  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW.,  Washington. 
DC  20224 
Office  of  the  Assistant  Chief  Counsel 
(General  Legal  Services),  Office  of  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224 
Office  of  the  Assistant  Chief  Counsel 
(General  Litigation).  Office  of  Chief 
Counsel.  Internal  Revenue  Service.  1111 
Constitution  Avenue.  NW..  Washington. 
DC  20224 
Office  of  the  Assistant  Chief  Counsel 
(Corporate),  Office  of  Chief  Counsel, 
Internal  Revenue  Service,  1111 
Constitution  Avenue.  NW..  Washington. 
DC  20224 
Office  of  the  Assistant  Chief  Counsel  (Income 
Tax  and  Accoimting).  Office  of  Chief 
Counsel.  Internal  Revenue  Service.  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224 
Office  of  the  Assistant  Chief  Counsel 
(Employee  Benefits  and  Exempt 
Oi:ganizations).  Office  of  Chief  Counsel. 
Internal  Revenue  Service.  1111 
Constitution  Avenue,  NW.,  Washington. 
DC  20224 
Office  of  the  Assistant  Counsel  (Field 
Services),  Office  of  Chief  Counsel,  Internal 
Revenue  Service,  1111  Constitution 
Avenue,  NW.,  Washington.  DC  20224 
Office  of  the  Assistant  Chief  Counsel 
(Financial  Institutions  and  Products). 
Office  of  Chief  Counsel,  Internal  Revenue 
Service,  1111  Constitution  Avenue,  NW., 
Washington,  DC  20224 
Office  of  the  Assistant  Chief  Counsel 
(Passthroughs  and  Special  Industries), 
Office  of  Chief  Counsel,  Internal  Revenue 
Service,  1111  Constitution  Avenue.  NW.. 
Washington.  DC  20224 
Chief  Counsel,  Deputy  Chief  Counsel, 
Associate  Chief  Counsels  (Litigation), 
(Domestic),  (International),  Finance  and 
Management)  and  (Employee  Benefits  and 
Exempt  Organizations),  Office  of  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW.,  Washington. 
DC  20224 

Regional  Counsel  Offices 

Northeast  Region:  Regional  Counsel's  Office. 
IRS.  North-Atlantic  Region.  7  World  Trade 
Center.  Twenty-fifth  floor.  New  York.  New 
York  10048 


Southeast  Region:  Regional  Counsel's  Office. 

IRS,  401  West  Peach  tree  Street.  Suite 

2110-Stop  180-R.  Atlanta.  Georgia  30365 
Midstates  Region:  Regional  Counsel's  Office. 

IRS.  4050  Alpha  Road.  14th  Floor,  Dallas. 

Texas  75244-4203 
Western  Region:  Regional  Counsel's  Office, 

IRS.  Room  514. 1650  Mission  Street.  San 

Francisco.  California  94103 

Regional  Director  of  Appeals 

Northeast  Region:  Regional  Director  of 

Appeals.  IRS.  90  Church  Street.  Room  1003 

New  York  NY  10007 
Southeast  Region:  Regional  Director  of 

Appeals.  IRS,  625  Federal  Office  Building, 

Suite  2118. 401  West  Peachtree  Street. 

NW..  Atlanta.  Geoigia  30365 
Midstates  Region:  Regional  Director  of 

Appeals.  IRS,  4050  Alpha  Road. 

Fourteenth  Floor.  Dallas.  Texas  75244- 

4203 
Western  Region:  Regional  Director  of 

Appeals.  IRS,  Room  515. 1650  Mission 

Street.  San  Francisco.  California  94103 
District  Counsel  Offices 

District  Counsel's  Office.  IRS.  7  World  Trade 
Center.  Twenty-fourth  Floor.  New  York. 
New  York  10048 
District  Counsel's  Office.  IRS.  Leo  W.  O'Brien 
Federal  Building.  Clinton  Avenue  and  N. 
Pearl  Street.  Albany.  New  York  12207 
District  Counsel's  Office.  IRS.  10  Causeway 
Street.  Room  401.  Boston.  Massachusetts 
02222-1061 
District  Counsel's  Office.  IRS  Brooklyn 
Office.  1600  Stewart  Avenue,  Suite  601. 
Uniondale.  New  York  11590 
District  Counsel's  Office.  IRS.  28  Church 
Street.  Guaranty  Building.  Suite  500. 
Buffalo.  New  York  14202 
District  Counsel's  Office.  IRS.  333  East  River 
Drive.  Suite  200.  Commerce  Center  One. 
Hartford.  Connecticut  06108 
District  Counsel's  Office.  IRS.  Room  10424. 
600  Arch  Street.  Philadelphia. 
Pennsylvania  19106 
District  Counsel's  Office,  IRS,  Room  4100, 
101  West  Lombard  Street,  Baltimore, 
Maryland  21201 
District  Counsel's  Office,  IRS,  Room  904. 970 

Broad  Street.  Newark.  New  Jersey  07102 
District  Counsel's  Office.  IRS.  1001  Liberty 
Center.  Room  601  C.  Pittsburgh. 
Pennsylvania  15222 
District  Counsel's  Office.  IRS.  2727 
Enterprise  Parkway.  First  Floor.  Richmond, 
Virginia  23240 
District  Counsel's  Office.  IRS.  4620 
Wisconsin  Avenue.  NW..  Fourth  Floor, 
Washington,  DC  20016 
District  Counsel's  Office,  IRS.  Suite  1400.  401 
West  Peachtree  Street.  NW..  Atlanta. 
Georgia  30365 
District  Counsel's  Office.  IRS.  Room  340.  500 
Twenty-second  Street.  South,  Birmingham. 
Alabama  35233 
District  Counsel's  Office.  IRS.  Room  509.  320 
Federal  Place.  Greensboro.  North  Carolina 
27401 
District  Counsel's  Office.  IRS.  Box  35027. 
Federal  Office  Building,  400  West  Bay 
Street,  Room  564,  Jacksonville,  Florida 
32202 
District  Counsel's  Office,  IRS,  Room  1114, 
Federal  Office  Building,  51  SW  First 
Avenue,  Miami,  Florida  33130 
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[^strict  QHUuers  Office,  IRS,  Room  703,  U.S. 

Courthouse,  801  Broadway,  Nashville, 

Tennessee  37203-3814 
district  Counsel's  Office.  IRS.  917  Hale  Boggs 

Building,  501  Magazine  Street,  New 

Orieans,  Louisiana  70130 
District  Counsel's  Office,  IRS.  Room  7525. 

John  Weld  Peck  Federal  Building  550  Main 

Street,  Cincinnati,  Ohio  45202 
District  Counsel's  Office.  IRS,  Suite  810.  One 

Qeveland  Center,  1375  East.  Ninth  Street, 

Cleveland,  Ohio  44114 
District  Counsel's  Office,  IRS.  1870 

McNamara  Building,  477  Michigan 

Avenue,  Detroit,  Michigan  48226 
l)i«trict  Counsel's  Office,  IRS,  513  Minton- 

Capehart  Federal  Building,  575  N. 

Pleimsylvania  Street,  Indianapolis,  Indiana 

46204 
(district  Counsel's  Office,  IRS,  Suite  1100 

Heybum  Building,  332  West  Broadway, 

Louisville,  Kentudcy  40202 
[district  Counsel's  Office,  IRS,  219  South 

Dearborn  Street,  Room  1342,  Chicago, 

Illinois  60604 
District  Counsel's  Office.  IRS,  439  Federal 

Building,  210  Walnut  Street,  Des  Moines, 

Iowa  50309 
District  Counsel's  Office.  IRS,  Room  242. 

Federal  Building,  301  South  Park  Avenue, 

Helena,  Montana  59626 
District  Counsel's  Office,  IRS,  2700  Federal 
I  Office  Building,  911  Walnut  Street,  Kansas 
I  Qty,  Missouri  64106 
District  Counsel's  Office,  IRS,  760  Henry 

Rsuss  Federal  Plaza,  Suite  760,  310  West 

Wisconsin  Avenue,  Milwaukee,  Wisconsin 

53203 
llistoict  Counsel's  Office,  IRS,  3101  Federal 

Building.  215  North  Seventeenth  Street, 

Omaha,  Nebraska  68101 
I^trict  Counsel's  Office,  IRS,  Room  720,  320 

West  Washington  Street,  Spring&eld, 

Illinois  62701 
district  Counsel's  Office,  IRS,  Third  Floor, 

Ohouteau  Center,  133  S.  Eleventh  Street. 

St.  Louis.  Missouri  63102 
l^istoict  Counsel's  Office.  IRS,  Galtier  Plaza, 

Suite  650. 175  East  Fifth  Street.  St.  Paul. 

Minnesota  55101 
Strict  Counsel's  Office,  IRS,  5338 

Montgomery  NE  Suite  400,  Albuquerque, 

New  Mexico  87109 
l^istrict  Counsel's  Office,  IRS,  Room  601,  300 

East  Eighth  Street,  Austin,  Texas  78701 
■district  Counsel's  Office.  IRS.  Room  12A24. 

Stop  2000  DAL,  1100  Commerce  Street. 

Dallas,  Texas  75242 
District  Counsel's  Office.  IRS.  Suite  500, 1244 

Speer  Boulevard,  Denver,  Colorado  80204 
pistrict  Counsel's  Office,  IRS,  Suite  350, 

10850  Richmond  Avenue,  Houston.  Texas 

77042-4775 
I^trict  Counsel's  Office,  IRS,  Suite  320,  500 

West  Main,  Oklahoma  City,  Oklahoma 

73102 
district  Counsel's  Office,  IRS.  Suite  1500, 

3225  N.  Central  Avenue,  Phoenix,  Arizona 

85012 
district  Counsel,  IRS,  Room  131,  Wallace  F. 

Bennett  Federal  Building.  125  South  SUte 

Street,  Salt  Lake  City,  Utah  84138 
fbtrict  Counsel's  Office,  IRS.  Room  607, 949 

East  Thirty-sixth  Avenue,  Anchorage, 

Alaska  99508 
l^trict  Counsel's  Office,  IRS,  Box  024,  550 

West  Fort  Street,  Boise,  Idaho  83724 


District  Counsel's  Office.  IRS.  7119  PIKK 

Federal  Building,  300  Ala  Moana 

Boulevard,  Honolulu,  Hawaii  96850 
District  Counsel's  Office.  IRS.  Fourth  Floor, 

Chet  Holifield  Building,  24000  Avila  Road, 

Laguna  Niguel,  California  92656 
District  Counsel's  Office,  IRS,  4750  Oakey. 

Suite  403,  Las  Vegas,  Nevada  89102 
District  Counsel's  Office.  IRS,  3018  Federal 

Building,  300  N.  Los  Angeles  Street,  Los 

Angeles,  California  90012 
District  Counsel's  Office.  IRS.  222  SW. 

Columbia,  Suite  450,  Portland,  Oregon 

97201 
District  Counsel's  Office,  IRS.  4330  Watt 

Avenue,  Suite  470,  North  Highlands, 

California  95660 
District  Counsel's  Office,  IRS,  Suite  901,  701 

B  Street,  San  Diego,  California  92101 
District  Counsel's  Office,  IRS,  Room  504. 160 

Spear  Street.  San  Francisco,  California 

94105 
District  Counsel's  OfBce.  IRS.  Suite  505.  55 

South  Market  Street.  San  Jose,  California 

95113 
District  Counsel's  Office.  IRS.  2710  Federal 

Building,  915  Second  Avenue,  Seattle, 

Washington  98174 
District  Counsel's  Office,  IRS,  950  Hampshire 

Road,  East  Pavilion,  Thousand  Oaks, 

California  91361 

MUJNQ  CODE:  4«1»-37-P 

United  States  Mint 

TREASURY/U.S.  MINT  .001 

systemmame: 

Cash  Receivable  Accounting 
Information  System — ^Treasury/United 
States  Mint. 

SVSTBI  location: 

United  States  Mint,  Judiciary  Square 
Building,  633  3rd  Street,  NW, 
Washington,  DC  20220;  United  States 
Mint,  151  North  Independence  Mall 
East,  Philadelphia,  PA  19106;  United 
States  Mint,  320  West  Colfax  Avenue, 
Denver,  CO  80204;  United  States  Mint, 
155  Hermann  Street,  San  Francisco,  CA 
94102;  United  States  Mint,  West  Point, 
NY  10996:  United  States  Bullion 
Depository,  Fort  Knox.  KY  40121. 

CATEQOWES  OF  MMVIOUALS  COVERED  BY  THE 
SYSTByi: 

Employees  and  former  employees  of 
the  United  States  Mint  and  the  general 
public  who  have:  (a)  Served  on  jury 
duty  when  employed  by  the  United 
States  Mint;  (b)  Paid  for  lost 
Government  property  belonging  to  the 
Mint;  (c)  Purchased  niunismatic  items 
from  Mint  sales  outlets;  and  (d)  Have 
obtained  travel  advances. 

CATEQOWES  OF  RECORDS  M  THE  SYSTEM: 

(1)  Receivables  due  from  Mint 
employees,  former  employees  and 
general  pubUc  for  lost  Government 
property,  salary  overpayments,  and  cash 
sales  of  over-the-counter  numismatic 


items;  and  (2J  Receivables  due  from 
Mint  employees  and  former  employees 
who  have  outstanding  travel  advances. 

AUTHORITY  FOR  MAMTBIANCE  OF  THE  system: 

5  U.S.C.  5537  and  31  U.S.C.  Sill 
(a)(3j. 

ROUTME  USES  OF  REOOROS  MAMTAMEO  M  THE 
SYSTBi,  SICLUDRIO  CATEQORES  OF  USaiS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to  disclose 
information  to:  (1)  Accoimting  offices, 
managers,  supervisors  and  government 
officials  pertaining  to  cash  receivables 
and  debts  owed  the  Government;  (2) 
appropriate  Federal,  state,  local,  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing,  a  statute,  rule, 
regulation,  order,  or  Ucense;  (3)  a 
Federal,  state,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
employee,  or  issuance  of  a  security 
clearance,  Ucense,  contract,  grant,  or 
other  benefit;  (4j  a  court,  magistrate,  or 
administrative  tribimal  in  the  course  of 
presenting  evidence,  including 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  Utlgation,  or  settlement 
negotiations,  in  response  to  a  court- 
ordered  subpoena,  or  in  coimection 
with  criminal  law  proceedings;  (5) 
foreign  governments  in  accordance  with 
formal  or  informal  international 
agreements;  (6)  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (7)  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (8)  unions  recognized  as 
exclusive  bargaining  representatives 
under  the  Civil  Service  Reform  Act  of 
1978,  5  U.S.C.  7111  and  7114;  (9J  third 
parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POUCIES  AND  PRACTICES  FOR  STORSIG, 
RETRIEVMQ,  ACCESSSIO,  RETAMMQ,  AND 
DISPOSMQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  documents. 

retrcvabuty: 
Name  or  number  substitute. 
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SAFEGUARDS: 

Storage  in  filing  cabinets  with  access 
by  authorized  accounting  personnel. 

RETENTION  AND  DISPOSAL: 

General  records  control  schedule, 
CAO  rules  and  regulations.  United 
States  Mint  Records  Control  Schedule. 
Records  are  destroyed  in  accordance 
with  National  Archives  and  Records 
Administration  regulations. 

SYSTEM  IIANAGER(S)  AND  ADDRESS: 

Chief  Financial  Officer,  United  States 
Mint,  Judiciary  Square  Building,  633 
3rd  Street,  NW,  Washington,  DC  20220; 
Financial  Manager,  United  States  Mint, 
151  North  Independence  Mall  East, 
Philadelphia,  PA  19106;  Financial 
Manager,  United  States  Mint,  320  West 
Colfax  Avenue,  Denver,  CO  80204; 
Financial  Manager,  United  States  Mint, 
155  Hermann  Street,  San  Francisco,  CA 
94102;  Chief.  Accoimting  Division, 
United  States  Mint,  West  Point,  NY 
10996;  Administrative  Officer,  United 
States  Bullion  Depository,  Fort  Knox, 
KY  40121. 

NOTIFICATION  PROCEDURE: 

Refer  to  System  manager(s)  and 
address.  An  employee  or  former 
employee  is  required  to  show  an 
identification  such  as: 

(a)  Employee  identification;  (b) 
Driver's  license;  (c)  Other  means  of 
identification,  including  social  security 
number  and  date  of  birth. 

RECORD  ACCESS  PROCEDURE: 

For  information  on  procedures  for 
gaining  access  to  and  contesting  records, 
individuals  may  contact  the  following 
official:  Chief.  Executive  Secretariat, 
United  States  Mint,  Judiciary  Square 
Building,  Room  715, 633  3rd  Street, 
NW,  Washington,  DC  20220. 

CONTESTMO  RECORD  PROCEDURES: 

Refer  to  "Record  access  procedures." 

RECORD  SOURCE  CATEGORIES: 

U.S.  Mint  employees  and  appropriate 
agency  officials. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
TREASURY/U.S.  MINT  .002 
SY3TBI  NAME: 

Current  Employee  Security 
Identification  Record — ^Treasury /United 
States  Mint. 

SYSTEM  LOCATION: 

United  States  Mint,  Judiciary  Square 
Building,  633  3rd  Street,  NW, 
Washington.  DC  20220;  United  States 
Mint.  151  North  Independence  Mall 
East,  Philadelphia,  PA  19106;  United 


States  Mint,  320  West  Colfax  Avenue. 
Denver.  CO  80204;  United  States  Mint, 
155  Hermann  Street,  San  Francisco,  CA 
94102;  United  States  Mint,  West  Point, 
NY  10996;  United  States  Bullion 
Depository,  Fort  Knox,  KY  40121. 

CATEGORIES  OF  INDIViDUALS  COVERED  BY  THE 
SYSTEM: 

Current  United  States  Mint 
employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Security  information  system  is  used  to 
verify  proper  admittance  to  restricted 
areas  within  the  Mint  facilities.  The 
card  record  (Mint  Form  8925)  provides 
the  name  of  the  employee,  date  and 
place  of  birth,  descriptive  data  on 
height,  weight,  hair  and  eyes;  office  and 
division  in  which  employed;  along  with 
photograph  and  signatiue  of  the 
employee.  The  record  also  indicates 
approval  by  facility  management  for  the 
issuance  of  personal  identification  to 
the  employee,  which  is  subsequently 
carried  by  the  employee. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

40  U.S.C.  318-318C. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to  disclose 
information  to:  (1)  Appropriate  Federal, 
state,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license;  (2)  a 
Federal,  state,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
employee,  or  issuance  of  a  seciuity 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  a  court,  magistrate,  or 
administrative  tribunal  in  the  course  of 
presenting  evidence,  including 
disclosiu'es  to  opposing  counsel  or 
witnesses  in  the  coiu^e  of  civil 
discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  court- 
ordered  subpoena,  or  in  connection 
with  criminal  law  proceedings;  (4) 
foreign  governments  in  accordance  with 
formal  or  informal  international 
agreements;  (5)  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (6)  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (7)  third  parties  during  the 


course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVMG,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  5"  x  8"  cards  filed  in 
Kardex  Binder  or  circular-type  index 
system;  or  computerized  database 
management  system. 

RETRIEVABIUTY: 

Alphabetical  by  name. 

SAFEGUARDS: 

Maintained  in  secure  area  by  security 
officers. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  tmtil  separation 
of  the  employee  and  are  destroyed  upon 
termination  in  accordance  with  National 
Archives  and  Records  Administration 
rules  and  regulations. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Security  Officer  (Coordinator), 
Treasury  Department,  United  States 
Mint,  Judiciary  Square  Building,  633 
3rd  Street,  NW.  Washington.  DC  20220; 
Security  Officer  (Facility  Manager). 
United  States  Mint.  151  North 
Independence  Mall  East.  Philadelphia. 
PA  19106;  Security  Officer  (Facility 
Manager).  United  States  Mint.  320  West 
Colfax  Avenue.  Denver.  CO  80204; 
Security  Officer  (FaciUty  Manager). 
United  States  Mint.  155  Hermann  Street. 
San  Francisco,  CA  94102;  Security 
Officer  (Facility  Manager).  United  States 
Mint.  West  Point.  NY  10996;  Security 
Officer  (Facility  Manager).  United  States 
Bullion  Depository.  Fort  Knox.  KY 
40121. 

NOTIFICATION  PROCEDURE: 

Refer  to  System  manager(s)  and 
address.  An  employee  is  fi-ee  to  examine 
his  card  record  upon  request,  after 
properly  identifying  himself  as  the 
subject  of  record.  The  following  are 
used  as  proof  of  identity:  (a)  Employee 
identification;  (b)  Driver's  license;  and 
(c)  Other  acceptable  identifying 
documents. 

RECORD  ACCESS  PROCEDURES: 

For  information  on  procedures  for 
gaining  access  to  and  contesting  records, 
individuals  may  contact  the  following 
official:  Chief.  Executive  Secretariat. 
United  States  Mint.  Judiciary  Square 
Building.  Room  715.  633  3rd  Street, 
NW,  Washington,  DC  20220. 

CONTESTING  RECORD  PROCEDURES: 

Refer  to  "Record  access  procedures." 
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lIlCORO  SOURCE  CATEGORIES: 

Personal  information  provided  by  the 
Employee  and  identification  approval  by 
Oianagement  staff. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

tEASURY/U.S.  MINT  .003 
I  NAME: 

Employee  and  Former  Employee 
Travel  and  Training  Accoimting 

iformation  System — ^Treasury /United 
>tates  Mint. 

iYSTBI  LOCATION: 

United  States  Mint,  Judiciary  Square 
;uilding.  633  3rd  Street.  NW. 

ashington.  DC  20220;  United  States 
it,  151  North  Independence  Mall 

St.  Philadelphia,  PA  19106;  United 
$tates  Mint,  320  West  Colfax  Avenue, 
Denver.  CO  80204;  United  States  Mint. 
155  Hermann  Street,  San  Francisco,  CA 
$4102;  United  States  Mint.  West  Point. 
NY  10996;  United  States  Bullion 
Depository,  Fort  Knox,  KY  40121. 

KTEGOfUES  OF  VOVBUALS  COVERED  BY  THE 

Employees  and  former  employees  of 
United  States  Mint  who  have 
kngaged  in  travel  and  training. 

nEQORIES  OF  RECORDS  M  THE  SYSTBl: 

(1)  SF  1166  Voucher  and  Schedule  of 
'ayments  with  supporting  dociunenta 
uch  as:  (a)  SF  1012  Travel  Voucher;  fb) 
S>F  1028  Application  and  Account  for 
Advance  of  Funds;  (2)  Travel 
Authorities;  (3)  Government  Travel 
Request  SF  1169;  (4)  SF-182,  Request, 
.  Authorization,  Agreement  and 
I  Certification  of  Training. 

aUTHORITY  FOR  MAMTENANCE  OF  THE  system: 

5  U.S.C.  Chapters  41  and  57. 

I  KMITME  uses  OF  records  MAMTAMED  M  THE 
I  tYSTEM,  MCUIOMQ  CATEOORCS  OF  USBtS  AND 
VIE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
ecords  may  be  used  to  disclose 
nformation  to:  (1)  Accounting  offices, 
nanagers,  supervisors  and  government 

Eldals  pertaining  to  cash  receivables 
d  debts  owed  the  Government;  (2) 
^  propriate  Federal,  state,  local,  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of.  or  for  enforcing  or 
Implementing,  a  statute,  rule, 
regulation,  order,  or  license;  (3)  a 

Eederal.  state,  or  local  agency, 
taintaining  civil,  criminal  or  other 
)levant  enforcement  information  or 
Other  pertinent  information,  which  has 
equested  information  relevant  to  or 
lecessary  to  the  requesting  agency's  or 
he  biueau's  hiring  or  retention  of  an 


employee,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (4)  a  court,  magistrate,  or 
administrative  tribunal  in  the  course  of 
presenting  evidence,  including 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  htigation,  or  settlement 
negotiations,  in  response  to  a  court- 
ordered  subpoena,  or  in  connection 
with  criminal  law  proceedings;  (5) 
foreign  govenunents  in  accordance  with 
formal  or  informal  international 
agreements;  (6)  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (7)  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings:  (8)  unions  recognized  as 
exclusive  bargaining  representatives 
under  the  Civil  Service  Reform  Act  of 
1978,  5  U.S.C.  7111  and  7114;  (9)  third 
parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POUOES  AND  PRACTICES  FOR  STORVIG, 
RETRCVMQ,  ACCESSMQ,  RETASMO,  AND 
DiSPOSMG  OF  RECORDS  M  THE  SYSTEM: 

STORAQC: 

Paper  documents. 

RETREVABUTY: 

Name  or  number  substitute  (social 
security  number,  authority  number). 

SAFEGUARDS: 

Stored  in  filing  cabinets  with  access 
by  authorized  accoimting  personnel. 

RETENTION  AND  DISPOSAL: 

General  Records  Control  Schedule, 
GAO  rules  and  regulations.  United 
States  Mint  Records  Control  Schedule 
are  destroyed  in  accordance  with 
National  Archives  and  Records 
Administration  regulations. 

SYSTBi  MANAQER(S)  AND  ADDRESS: 

Chief  Financial  Officer,  United  States 
Mint,  Judiciary  Square  Building,  633 
3rd  Street,  NW.  Washington.  DC  20220; 
Financial  Manager,  United  States  Mint, 
151  North  Independence  Mall  East, 
Philadelphia,  PA  19106;  Financial 
Manager,  United  States  Mint,  320  West 
Colfax  Avenue,  Denver,  CO  80204; 
Financial  Manager,  United  States  Mint, 
155  Hermann  Street,  San  Francisco,  CA 
94102;  Chief,  Accounting  Division, 
United  States  Mint.  West  Point,  NY 
10996;  Administrative  Officer,  United 
States  Bullion  Depository,  Fort  Knox, 
KY  40121. 


NOmCATION  PROCEDURE: 

Refer  to  System  manager(s)  and 
address.  An  employee  or  former 
employee  is  required  to  show  an 
identification  such  as:  (a)  Employee 
identification;  (b)  Driver's  license;  and 
(c)  Other  means  of  identification 
including  social  security  number  and 
date  of  birth. 

RECORD  ACCESS  PROCEDURES: 

For  information  on  procedures  for 
gaining  access  to  and  contesting  records, 
individuals  may  contact  the  following 
official:  Chief,  Executive  Secretariat, 
United  States  Mint,  Judiciary  Square 
Building,  Room  715, 633  3rd  Street, 
NW,  Washington.  DC  20220. 

CONTESTMQ  RECORD  PR0CBXIRE8: 

Refer  to  "Record  access  procedures." 

RECORD  SOURCE  CATEGORIES: 

United  States  Mint  employees  and 
appropriate  agency  officials. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTBE 

None. 
TREASURY/U.&  MINT  .004 
SYSTBINAME: 

Occupational  Safety  and  Health, 
Accident  and  Injiuy  Records,  and 
Claims  for  Injuries  or  Damage 
Compensation  Records — ^Treasury/ 
United  States  Mint. 

SYSTBi  location: 

Location  and  Category  of  Records 
Maintained:  United  States  Mint. 
Judiciary  Square  Building.  633  3rd 
Street.  NW,  Washington,  DC  20220— 
Acddent/Injury/Illness  Records. 
Vehicle  Accident,  and  Claims  against 
the  Government;  United  States  Mint. 
151  North  Independence  Mall  East. 
Philadelphia.  PA  19106— Accident/ 
Injury/Illness  Records,  Motor  Vehicle 
Accident  Data,  Claims  against  the 
Government,  Safety  Equipment  Logs, 
and  Operators  Training/Licensing; 
United  States  Mint,  320  West  Colfax 
Avenue,  Denver,  CO  80204;  Accident/ 
Injury/Illness  Records,  Motor  Vehicle 
Accident  Data,  Claims  against  the 
Government.  Safety  Equipment  Logs, 
and  Operators  Licensing;  United  States 
Mint,  155  Hermann  Street,  San 
Francisco,  CA  94102;  Accident/Injury/ 
Illness  Records,  Motor  Vehicle  Accident 
Data,  Claims  against  the  Govenunent, 
Safety  Equipment  Logs,  and  Operators 
Training/Licensing;  United  States  Mint, 
West  Point,  NY  10996;  Accident/Injury/ 
Illness  Records,  Motor  Vehicle  Accident 
Data,  Claims  against  the  Government, 
and  Safety  Equipment  Logs  >  United 
States  Bullion  ciepository.  Fort  Knox, 
KY  40121;  Accident/Injury/Illness 


69932 


Federal  Register /Vol.  63,  No.  242  /  Thursday,  December  17,  1998 /Notices 


Records,  Motor  Vehicle  Accident  Data, 
and  Claims  against  the  Government. 

categories  of  inoiviouals  covered  by  the 
system: 

United  States  Mint  employees,  former 
employees  and  members  of  the  public. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Refer  to  System  location. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  Ch.  81;  29  U.S.C.  668;  29  CFR 
1910;  E.O.  12196.  28  U.S.C.  2680  et  seq.; 
31  U.S.C.  3701  and  3721;  and  31  CFR 
parts  3  and  4. 

ROUTME  USES  OF  RECORDS  MAHfTAINED  M  THE 
SYSTEM,  MCLUOMG  CATHiORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to  disclose 
information  to:  (1)  Appropriate  Federal, 
state,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license;  (2)  a 
Federal,  state,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
employee,  or  issuance  of  a  security 
clearance,  Ucense,  contract,  grant,  or 
other  benefit;  (3)  a  court,  magistrate,  or 
administrative  tribunal  in  the  course  of 
presenting  evidence,  including 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  dvil 
discovery,  htigation,  or  settlement 
negotiations,  in  response  to  a  couit- 
ordered  subpoena,  or  in  connection 
with  criminal  law  proceedings;  (4) 
foreign  governments  in  accordance  with 
formal  or  informal  international 
agreements;  (5)  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (6)  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (7)  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation;  (8) 
physicians  providing  medical  services 
or  advice  to  Mint  management  and/or 
employees,  or  to  private  physicians  of 
Mint  employees,  for  the  purpose  of 
assisting  in  making  medical  diagnoses 
or  treatment. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVMQ,  ACCESSMG,  RETAINING,  AND 
DISPOSINQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  documents. 


retrievabiuty: 
By  name. 

SAFEGUARDS: 

Locked  file  cabinets  available  to 
authorized  personnel  only. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  in  accordance 
with  General  Records  Control 
Schedules;  DOL,  OSHA;  EPA;  and 
United  States  Mint  Records  Control 
Schedules;  are  destroyed  in  accordance 
with  National  Archives  and  Records 
Administration  rules  and  regulations. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Director  for  Human 
Resources.  Treasury  Department,  United 
States  Mint,  Judiciary  Square  Building, 
633  3rd  Street,  ^W,  Washington,  DC 
20220;  Personnel  Officer  and  Safety 
Officer,  United  States  Mint.  151  North 
Independence  Mall  East,  Philadelphia. 
PA  19106;  Personnel  Officer,  United 
States  Mint,  320  West  Colfax  Avenue. 
Denver.  CO  80204;  Personnel  Officer. 
United  States  Mint,  155  Hermann  Street, 
San  Francisco,  CA  94102; 
Administrative  Officer,  United  States 
Mint,  West  Point,  NY  10996; 
Administrative  Officer,  United  States 
BulUon  Depository,  Fort  Knox,  KY 
40121. 

NOTIFICATION  PROCEDURE: 

Refer  to  System  manager(s)  and 
address.  An  employee  or  former 
employee  is  required  to  show  an 
identification  such  as:  (a)  Employee 
identification;  (b)  Driver's  license;  and 
(c)  Other  means  of  identification, 
including  social  security  number  and 
date  of  birth. 

RECORD  ACCESS  PROCEDURES: 

For  information  on  procedures  for 
gaining  access  to  and  contesting  records, 
individuals  may  contact  the  following 
official:  Chief,  Executive  Secretariat. 
United  States  Mint.  Judiciary  Square 
Building.  Room  715.  633  3rd  Street, 
NW,  Washington,  DC  20220. 

CONTESTMG  RECORD  PROCEDURES: 

Refer  to  "Record  access  procedures." 

RECORD  SOURCE  CATEGORIES: 

Employees,  supervisors,  medical  staff, 
general  pubfic,  and  visitors  to  the 
faciUties  of  the  United  States  Mint. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 


TREASURY/U.S.  MINT  .005 
SYSTEM  NAME: 

Employee — Supervisor  Performance 
Evaluation,  Counseling  and  Time  and 
Attendance  Records — ^Treasury/United 
States  Mint. 

SYSTEM  LOCATION: 

United  States  Mint,  155  Hermann 
Street,  San  Francisco.  CA  94102;  United 
States  Mint.  320  West  Colfax  Avenue. 
Denver,  CO  80204;  United  States  Mint, 
Judiciary  Square  Building.  633  3rd 
Street,  NW,  Washington,  DC  20220; 
United  States  Mint,  151  North 
hidependence  Mall  East,  Philadelphia, 
PA  19106;  United  States  Mint,  West 
Point.  NY;  United  States  Bullion 
Depository.  Fort  Knox,  KY  40121;  and 
United  States  Mint,  Customer  Service 
Center,  10003  Derekwood  Lane, 
Lanham,  MD  20706. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

United  States  Mint  employees  and 
former  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  necessary  for  managers 
and  supervisors  to  effectively  carry  out 
supervisory  responsibilities.  Included 
are  such  records  as:  Copies  of  personnel 
actions,  performance  appraisal 
including  production  and  control. 
discipUnary  actions,  overtime  reports, 
tardiness  reports,  work  assignments, 
training  reports,  applications  for 
employment,  home  addresses,  leave 
reports,  employee  awards.  (Supervisors 
maintain  varying  combinations  of  the 
above  records.  Some  supervisors  may 
maintain  all  or  none  of  the  above 
records  depending  upon  the  nature  and 
size  of  the  operation  or  organization  and 
the  number  of  individuals  supervised.) 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301  and  FPM  Supplement 
990-1,  Section  3. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUOmO  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to  disclose 
information  to:  (1)  Appropriate  Federal, 
state,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license;  (2)  a 
Federal,  state,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
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ei  t  ployee,  or  issuance  of  a  security 

earance,  license,  contract,  grant,  or 
other  benefit;  (3)  a  court,  magistrate,  or 
administrative  tribunal  in  the  course  of 
presenting  evidence,  including 
diiciosures  to  opposing  counsel  cr 
Wijtnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  court- 
ordered  subpoena,  or  in  connection 
Wiith  criminal  law  proceedings;  (4) 
fciteign  governments  in  accordance  \yith 
formal  or  informal  international 
a^i«ements;  (5)  a  congres^nal  office  in 
rd$ponse  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
re<:ord  pertains:  (6)  the  news  media  in 
accordance  with  guidelines  contained  in 
2B  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (7)  third  parties  during  the 
o )  arse  of  an  investigation  to  the  extent 
niacessary  to  obtain  information 
pertinent  to  the  investigation. 

POLICIES  AND  PfMCnCES  FOR  8T0RINQ, 
RETRIEVMG,  ACCESSMG.  RETAINING.  AND 
DI8POSMQ  OF  RECORDS  M  THE  SYSTEM: 

StORAOE: 

Paper  documents  maintained  in 
folders. 

rQiuevabiuty: 
By  name. 

SAFEGUARDS: 

Stored  in  file  cabinets  and  desks  of 
supervisors. 

reI^ntion  and  disposal: 

Retained  as  long  as  employee  is  under 
their  supervision. 

I  MANAGER(S)  AND  ADDRESS: 

kssociate  and  Assistant  Directors  and 

tor's  Staff,  United  States  Mint, 
iciary  Square  Building,  633  3rd 
9t,  NW,  Washington,  DC  20220,  and 
istomer  Service  Center,  10003 
Derekwood  Lane,  Lanham,  MD  20706; 
iperintendent.  United  States  Mint,  151 
prth  Independence  Mall  East, 
iiladelphia.  PA  19106; 
iperintendent.  United  States  Mint,  320 
WJBSt  Colfax  Avenue,  Denver,  CO  80204; 
Superintendent,  United  States  Mint,  155 
Hermann  Street,  San  Francisco,  CA 
9I4102;  Superintendent,  United  States 
Mint,  West  Point,  NY  10996;  Officer-in- 
Charge,  United  States  Bullion 
P^pository.  Fort  Knox,  KY  40121. 

NkirncATiON  procedure: 

Refer  to  System  managerCs)  and 
address.  Employee  or  former  employee 
is  required  to  show  identification  such 
aK  identification  card,  driver's  license. 

RECORD  ACCESS  PROCEDURES: 

For  information  on  procedures  for 
g^i^ning  access  to  and  contesting  records, 


individuals  may  contact  the  following 
official:  Chief,  Executive  Secretariat, 
United  States  Mint,  Judiciary  Square 
Building,  Room  715,  633  3rd  Street, 
NW,  Washington,  DC  20220. 

CONTESTING  RECORD  PROCEDURES: 

Refer  to  "Record  access  procedures." 

RECORD  SOURCE  CATEGORIES: 

Employeesrprevious  employers,  and 
appropriate  agency  officials. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

TREASURY/U.S.  MINT  .007 
SYSTEM  NAME: 

General  Correspondence — Treasury/ 
United  States  Mint. 

SYSTEM  LOCATION: 

United  States  Mint,  Judiciary  Square, 
633  3rd  Street,  NW,  Washington,  DC 
20220. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Members  of  the  public.  Members  of 
Congress,  Mint  officials  and  officials 
fi-om  other  Federal  agencies. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTBi: 

Incoming  correspondence  and  replies 
pertaining  to  the  mission,  function  and 
operation  of  the  United  States  Mint. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTBI: 
31  U.S.C.  5131  and  5132. 

ROUTME  USES  OF  RECORDS  MAMTAMED  MTHE 
SYSTEM,  MCLUOVM  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to  disclose 
information  to: 

(1)  appropriate  Federal,  state,  local,  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing,  a  statute,  rule, 
regulation,  order,  or  license;  (2)  a 
Federal,  state,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
employee,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  a  court,  magistrate,  or 
administrative  tribunal  in  the  course  of 
presenting  evidence,  including 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  couri- 
ordered  subpoena,  or  in  connection 
with  criminal  law  proceedings;  (4) 


foreign  governments  in  accordance  with 
formal  or  informal  international 
agreements;  (5)  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (6)  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (7)  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETREVMG,  ACCESSMG.  RETAINING,  AND 
DISPOSmG  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  documents. 

RETRCVABIUTY: 

By  name  (limited  retrievability  by 
subject  and/or  control  number) 

SAFEGUARDS: 

Maintained  in  limited  access  area 
available  only  to  appropriate  agency 
officials. 

RETENTION  AND  DISPOSAL: 

In  accordance  with  the  National 
Archives  and  Records  Administration's 
General  Records  Control  Schedule  and 
the  United  States  Mint  Records  Control 
Schedule.  Destroyed  in  accordance  with 
National  Archives  and  Records 
Administration  regulation. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Executive  Secretariat,  United 
States  Mint,  Judiciary  Square  Building, 
633  3rd  Street,  NW.  Washington,  DC 
20220. 

NOmCATION  PROCEDURE: 

Refer  to  System  Manager  for  addresses 
to  which  inquiries  may  be  addressed 
and  addresses  at  which  the  individual 
may  present  a  request  as  to  whether  a 
system  contains  records  pertaining  to 
himself/herself.  The  individual  must 
supply  his/her  name. 

RECORD  ACCESS  PROCEDURES: 

For  information  on  procedures  for 
gaining  access  to  and  contesting  records, 
individuals  may  contact  the  following 
official:  Chief,  Executive  Secretariat, 
United  States  Mint,  Judiciary  Square 
Building,  633  3rd  Street.  NW. 
Washington,  DC  20220. 

CONTESTMG  RECORD  PROCEDURES: 

Refer  to  "Record  access  procedures." 

RECORD  SOURCE  CATEGORIES: 

The  general  public,  Members  of 
Congress  and  Federal  officials. 

EXEMPTIONS  CLAIMED  FOR  THE  SYCTEM: 

None. 
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TREASURY/U.&  MINT  .008 

systbuname:  -^ 

Criminal  Investigations  Files — 
Treasury /United  States  Mint. 

SYSTEM  LOCATION: 

United  States  Mint,  Judiciary  Square 
Building.  633  3rd  Street,  NW, 
Washington.  DC  20220. 

CATEQOMES  OF  MOIVnUALS  COVERED  BY  THE 
SYSTEM: 

Mint  employees  and  members  of  the 
public  suspected  of  criminal 
misconduct  against  the  United  States 
Mint. 

CATEGOmES  OF  RECORDS  IN  THE  SYSTEM: 

Name  of  individual,  location  of  Mint 
facility,  and  reports  by  security 
personnel  of  the  U.S.  Mint. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Title  18  U.S.C. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDVtO  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to  disclose 
information  to:  (1)  Appropriate  Federal, 
state,  local.,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of.  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license;  (2)  a 
Federal,  state,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
employee,  or  issuance  of  a  seciuity 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  a  court,  magistrate,  or 
administrative  tribimal  in  the  course  of 
presenting  evidence,  including 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  htigation,  or  settlement 
negotiations,  in  response  to  a  court- 
ordered  subpoena,  or  in  connection 
with  criminal  law  proceedings;  (4) 
foreign  governments  in  accordance  with 
formal  or  informal  international 
agreements;  (5)  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (6)  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  dvil  and  criminal 
proceedings;  (7)  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 


POLICIES  AND  PRACTICES  FOR  STOR«IQ, 
RETRKVRIQ,  ACCE8SMQ.  RETAINMQ,  AND 
DSPOONQ  OF  RECORDS  M  THE  SYSTEM: 

STORAQE: 

Paper  documents. 

RETRIEVABILITY: 

By  name. 

safeguards: 

Files  are  kept  in  a  locked  metal  file 
cabinet  in  an  area  accessible  to 
authorized  agency  officials. 

retention  and  disposal: 

Retained  in  accordance  with  United 
States  Mint  Records  Control  Schedule; 
are  destroyed  in  accordance  with 
National  Archives  and  Records 
Administration  rules  and  regulations. 

SYSTBI  MANAGER(S)  AND  ADDRESS: 

Mint  Security  Office,  United  States 
Mint,  Judiciary  Square  Building,  633 
3rd  Street,  NW,  Washington,  DC  20220. 

NomcATiON  procedures: 

Refer  to  System  manager(s)  and 
address. 

record  access  PROCEDURES: 

For  information  on  procedures  for 
gaining  access  to  and  contesting  records, 
individuals  may  contact  the  following 
official:  Chief,  Executive  Secretariat, 
United  States  Mint,  Judiciary  Square 
Building.  Room  715,  633  3rd  Street, 
NW,  Washington.  DC  20220. 

CONTESTING  RECORD  PROCEDURES: 

Refer  to  "Record  access  procedures." 

RECORD  SOURCE  CATEGORIES: 

United  States  Mint  and  other  law 
enforcement  officials. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTBi: 

As  authorized  by  5  U.S.C.  552a  (j)  and 
(k);  this  system  is  exempt  from  the 
following  provisions,  subsections  (c)(3). 
(d).  (e)(1);  (e)(4)  (G).  (H).  and  (I)  and  (f) 
of  5  U.S.C.  552a. 

TREASURY/U.&  MINT  .009 

SYSTBi  NAME: 

Mail-Order  and  Catalogue  Sales 
System  (MACS),  Customer  MaiUng  List, 
Ci-der  Processing  Record  for  Coin  Sets. 
Medals  and  Niunismatic  Items,  and 
Records  of  Undelivered  Orders,  Product 
Descriptions,  Availability  and 
Inventory — ^Treasury /United  States 
Mint. 

SYSTEM  LOCATION: 

United  States  Mint.  Judiciary  Square 
Building.  633  3rd  Street.  NW, 
Washington,  DC  20220  and  Customer 
Service  Center,  10003  Derekwood  Lane, 
Lanham.  MD  20706. 


CATEGORIES  OF  MNVRMIALS  COVERED  BY  THE 
SYSTEM: 

Members  of  the  pubUc. 

CATEGORIES  OF  RECORDS  m  THE  system: 

Names,  addresses,  order  history  of 
customers  purchasing  numismatic  items 
and  of  individuals  who  wish  to  receive 
notification  of  numismatic  offerings  by 
the  Mint. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTBIE 

31  U.S.C.  5111.  5112.  5132  and  31 
CFR  part  92. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to  disclose 
information  to:  (1)  Accounting  offices, 
managers,  supervisors  and  government 
officials  pertaining  to  cash  receivables 
and  debts  owed  the  Government;  (2) 
appropriate  Federal,  state,  local,  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing,  a  statute,  rule, 
regulation,  order,  or  Ucense;  (3)  a 
Federal,  state,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
employee,  or  issuance  of  a  seciuity 
clearance,  license,  contract,  grant,  or 
other  benefit;  (4)  a  court,  magistrate,  or 
administrative  tribunal  in  the  course  of 
presenting  evidence,  including 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  dvil 
discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  court- 
ordered  subpoena,  or  in  connection 
with  criminal  law  proceedings;  (5) 
foreign  governments  in  accordance  with 
formal  or  informal  international 
agreements;  (6)  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (7)  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (8)  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETREVMG,  ACCE88MG,  RETABNNQ,  AND 
DISPOSMG  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Magnetic  tape,  discs,  paper  and  cards. 
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HCmEVABUTV: 

Name,  customer  number  or  order 
number. 
I 
feMEQIMMW: 

CRT,  password  protection;  only 
designated  persons  may  request 
pomputer  generated  reports.  Access  to 

Ey  information  pertaining  to  any 
iividual  is  limited  to  only  those 
iividuals  requiring  the  information  to 
accommodate  handling  of  transactions 
With  the  customers.  Separation  of 
mnctions;  source  documents 
maintained  in  one  division  and 
programming  systems  in  another. 

WBTBITION  AMD  DWW)aAL; 

In  accordance  with  the  National 

Eves  and  Records  Administration 
«1  Records  Control  Schedule  and 
oited  States  Mint  Records  Control 
^chedule;  are  destroyed  in  accordance 
Mrith  National  Archives  and  Records 
Administration  regulations.  Customer 
bames  and  addresses  are  maintained  as 
long  as  they  are  active. 


EMMMoanfa)  AND  i 
xnate  Director  for  Numismatics, 
iry  Square  Building,  633  3rd 
Street,  NW.,  Washingtcm,  DC  20220. 


itomcAi 

I  Refer  to  System  manager(s)  and 
address.  Individuals  should  supply 
q/rdet  number  as  provided  on  order  card 
'dft  copy  of  both  sides  of  canceled  check; 
customer  number  which  appears  on  pre- 
printed order  cards  or  on  face  of  check. 

ipcowo  Accaaa  wiocDxiwEa; 
j  For  information  aa  procedures  for 
■dning  access  to  and  contesting  records, 
uidividuals  may  contact  the  following 
official:  Chief,  Executive  Secretariat, 
United  States  Mint,  Judiciary  Square 
Building,  Room  715, 633  3rd  Street, 
,  Washingtcm,  DC  20220. 


RECOaO  PNOCEDURaa: 

Refer  to  "Record  access  procedures." 

I(BS0M>  aOUnCa  CATEQ0ME8: 

Members  of  the  public  and 
I  ppropriate  government  officials. 

BXEMPTIONa  CUUMED  FOM  THE  avaTEM: 

None. 
tREA8URY/U.8.  MMT  .012 


Grievances.  Union/ Agency  Negotiated 
Ctrievances;  Adverse  Performance  Based 


Personnel  Actions;  Discrimination 
Complaints;  Third  Party  Actions — 
Treasury/United  States  Mint. 

avaTEM  LOCATION: 

United  States  Mint,  Judiciary  Square 
Building.  633  3rd  Street,  NW, 
Washington,  DC  20220;  United  States 
Mint,  151  North  Independence  Mall 
East.  Philadelphia,  PA  19106;  United 
States  Mint,  320  West  Colfax  Avenue, 
Denver,  CO  80204;  United  States  Mint, 
155  Hermann  Street,  San  Francisco,  CA 
94102;  United  States  Mint,  West  Point, 
NY  10996;  United  States  Bullion 
Depository,  Fort  Knox,  KY  40121. 

CATEOOMEa  OF  MDMOUALa  OOVBIEO  EY  THE 

avaTEM: 

Employees  and  former  employees  of 
the  United  States  Mint. 

CATEOOMES  OF  RECORDS  M  THE  avaTEM: 

This  system  of  records  contains 
information  or  documents  relating  to 
employee  grievances  filed  under 
provisions  of  negotiated  grievance 
procedures,  administrative  grievance 
procedures,  adverse  action  procedures, 
performance  based  action  procedures, 
and  discrimination  complaint 
procedures,  including  decision  of 
appropriate  third  parties  where 
appUcable. 

AUTHORTTY  FOR  MAVfTBIANCC  OF  THE  avaTEM: 

5  U.S.C.  7701  and  7702;  5  U.S.C.  Ch. 
75;  and  5  U.S.C.  Ch.  71.  Executive 
Orders  11491, 11616. 11636, 11838. 
11901. 12027, 12107;  29  CFR  1613; 
negotiated  agreements  between  the 
United  States  Mint  and  exclusively 
recognized  labor  imions. 

ROUTME  USEE  OF  RECOROa  MAMTAMEO  M  THE 

avarai,  mcuiomo  cATEOoaca  of  uaEaa  and 
THE  puRPoaaa  of  such  uasa: 

These  records  and  information  in  the 
records  may  be  used  to  disclose 
information  to:  (1)  Appropriate  Federal, 
state,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license;  (2)  a 
Federal,  state,  or  local  agency, 
maintaining  civil,  criminal  or  other 
■  relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
employee,  or  issuance  of  a  security 


clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  a  court,  magistrate,  or 
administrative  tribimal  in  the  course  of 
presenting  evidence,  including 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  court- 
ordered  subpoena,  or  in  connection 
with  criminal  law  proceedings;  (4)  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(5)  the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings;  (6)  unions  recognized  as 
exclusive  bargaining  representatives 
under  the  Qvil  Service  Reform  Act  of 
1978,  5  U.S.C.  7111  and  7114;  (7)  third 
parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

Foucca  AND  FRAcncaa  FOR  aroRMC^ 


OF  RECOROa  M  THE  avaTEM: 


aroRAQE: 

These  records  are  maintained  in  file 
folders  or  binders. 

RETRKVABUrV: 

These  records  are  filed  by  the  names 
of  the  individuals  on  whom  they  are 
maintained  or  by  the  subject  of  the 
action. 

aAFEQUAROa: 

Access  to  and  use  of  these  records  are 
limited  to  those  agency  officials  whose 
official  duties  require  such  access. 

RETENTION  AND  OMFOEAU 

Retained  in  accordance  with  the 
United  States  Mint  Records  Control 
Schedules;  are  destroyed  in  accordance 
with  National  Archives  and  Records 
Administration  rules  and  regulations. 

avaTEM  MANAaER(a)  AND  AOOREaa: 

For  current  and  former  employees: 
Assistant  Director  for  Human  Resources, 
United  States  Mint,  Department  of  the 
Treasury,  Judiciary  Square  Building, 
633  3rd  Street,  NW,  Washington,  DC 
20220.  Personnel  Officer,  United  States 
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Mint,  151  North  Independence  Mall 
East.  Philadelphia,  PA  19106.  Personnel 
Officer.  United  States  Mint,  320  West 
Colfax  Avenue.  Denver,  CO  80204. 
Personnel  Officer,  United  States  Mint, 
155  Hermann  Street,  San  Francisco,  CA 
94102.  Administrative  Officer,  United 
States  Mint,  West  Point.  NY  10996. 
Administrative  Officer.  United  States 
Bullion  Depository,  Fort  Knox.  KY 
40121. 

NOmCATION  PfK)CEDURE: 

Individuals  who  have  filed  an  action 
are  provided  a  copy  of  the  record.  They 
may,  however,  contact  the  System 
Manager  indicated  above  regarding  the 
existence  of  such  records  pertaining  to 
them.  It  is  necessary  to  furnish 
information  sufficient  to  verify  the 
identity  of  the  requester  such  as  full 
name,  date  of  birth,  a  brief  description 
of  the  grievance  and  the  approximate 
date  of  submission. 

RECORD  ACCESS  PROCEDURES: 

Individuals  who  have  filed  a 
grievance,  appeal,  or  complaint  about  a 
decision  or  determination  made  by  an 
agency  or  about  conditions  existing  in 
an  agency  already  have  been  provided  a 
copy  of  the  record.  The  contest, 
amendment,  or  correction  of  a  record  is 
permitted  during  the  prosecution  of  the 
action  to  whom  the  record  pertains. 
However,  after  a  case  has  been  closed, 
an  individual  may  gain  access  to,  or 
contest  the  official  copy  of  the  grievance 
record  by  writing  the  appropriate 
System  Manager  indicated  above. 
Individuals  should  provide  name,  date 
of  birth,  a  brief  description  of  the  action 
and  the  approximate  date  of  submission. 

CONTESTMQ  RECORD  PROCEDURES: 

Refer  to  "Record  access  procedures." 

RECORD  SOURCE  CATEGORIES: 

The  sources  of  these  records  are  as 
follows:  (a)  Individual  to  whom  the 
record  pertains;  (b)  Agency  officials;  (c) 
Affidavits  or  statements  from 
employee(s):  (d)  Testimonies  of 
witnesses;  (e)  Official  dociunents  and 
correspondence  relating  to  the 
grievance. 

EXBfmONS  ClAMEO  FOR  THE  system: 

None. 

BILUNQCOOE:  4t1<M»-P 

Bureau  of  the  Public  Debt 
TREASURY/BPO  .001 
SYSTEM  name: 

Hiunan  Resoiuces  and  Administrative 
Records— Treasury/BPD. 


SYSTEM  location: 

Records  are  maintained  at  the 
following  Bureau  of  the  Public  Debt 
locations:  200  Third  Street.  Parkersburg. 
WV  26106;  Park  Center.  90  Park  Center. 
Parkersburg,  WV  26101;  H.  J.  Hintgen 
Building.  2nd  and  Avery  Streets. 
Parkersburg,  WV  26102;  999  E  Street, 
NW,  Washington,  DC  20239.  and  300- 
13th  Street.  SW.  Washington,  DC  20239. 
Copies  of  some  documents  have  been 
dupUcated  for  maintenance  by 
supervisors  for  employees  or  programs 
under  their  supervision.  These 
dupUcates  are  also  covered  by  this 
system  of  records. 

categories  of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Records  cover  present  and  former 
employees,  applicants  for  employment, 
contractors,  vendors,  and  visitors. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

This  system  contains  the  following 
categories  of  records.  This  system  of 
records  is  limited  to  those  records 
Public  Debt  needs  to  function  in  an 
efficient  manner  and  does  not  cover 
those  records  reported  under  another 
system  of  records  notice. 

(A)  Human  Resources  Records:  These 
records  relate  to  categories  such  as 
disciplinary  and  adverse  actions;  leave 
and  hours  of  duty;  alternate  work 
schedules,  standards  of  conduct  and 
ethics  programs;  indebtedness; 
employee  suitability  and  security 
determinations;  grievances;  performance 
problems;  bargaining  unit  matters; 
Federal  labor  relations  issues;  relocation 
notices;  outside  employment; 
recruitment;  placement;  merit 
promotion;  special  hiring  programs, 
including  Summer  Employment, 
Veterans  Readjustment,  Career 
Development  for  Lower  Level 
Employees  (CADE),  Student 
Employment  Programs;  position 
classification  and  management;  special 
areas  of  pay  administration,  including 
grade  and  pay  retention,  premium  pay, 
scheduling  of  work,  performance 
management  and  recognition;  training 
and  employee  development  programs; 
incentive  awards;  benefits  and 
retirement  programs;  personnel  and 
payroll  actions;  insurance;  worker's  and 
unemployment  compensation; 
employee  orientation;  retirement; 
accident  reports,  and  consolidation  of 
personnel/program  eflbrts  among 
offices. 

(B)  Equa]  Employment  Opportunity 
Records.  These  are  records  of  informal 
EEO  complaints  and  discussions  which 
have  not  reached  the  level  of  formal 
complaints.  After  30  days  these  records 
are  destroyed  or  incorporated  in  a 


formal  complaint  file.  Formal 
complaints  are  hemdled  by  the  Treasury 
Department's  Regional  Complaints 
Center.  Copies  of  formal  complaint 
doaunents  are  sometimes  maintained 
by  Pubhc  Debt's  EEO  Office. 

(C)  Administrative  Records:  (1) 
Administrative  Services  Records.  These 
records  relate  to  administrative  support 
functions  including  motor  vehicle 
operation,  safety,  access  to  exterior  and 
interior  areas,  contract  guard  records, 
offense/incident  reports,  accident 
reports,  and  security  determinations. 

(2)  Procurement  Records.  These 
records  relate  to  contractors/vendors  if 
they  are  individuals;  purchase  card 
holders,  including  the  name,  social 
seauity  number  and  credit  card  number 
for  employees  who  hold  Government- 
use  cards;  prociuement  integrity 
certificates,  containing  certifications  by 
procurement  officials  that  they  are 
familiar  with  the  Federal  Procurement 
PoUcy  Act. 

(3)  Financial  Management  Records. 
These  records  relate  to  travel  by 
employees  and  account  information  for 
vendors  and  contractors  who  are 
individuals. 

(4)  Retiree  Mailing  Records.  These 
records  contain  the  name  and  address 
furnished  by  Public  Debt  retirees 
requesting  mailings  of  newsletters  and 
other  special  mailings. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTBI: 
5  U.S.C.  301;  31  U.S.C.  321. 

PURPOSE(S): 

These  records  are  collected  and 
maintained  to  dociunent  various  aspects 
of  a  person's  employment  with  the 
Bureau  of  the  Public  Debt  and  to  assure 
the  orderly  processing  of  administrative 
actions  within  the  Bureau. 

nOUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDfflQ  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  disclosed  as  a 
routine  use  to: 

(1)  The  Office  of  Personnel 
Management,  the  Merit  Systems 
Protection  Board,  the  Equal 
Employment  Opportunity  Commission, 
and  the  Federal  Labor  Relations 
Authority  upon  authorized  request;  (2) 
other  Federal,  State,  or  local  agencies, 
such  as  a  State  employment 
compensation  board  or  housing 
administration  agency,  so  that  the 
agency  may  adjudicate  an  individual's 
eligibility  for  a  benefit,  or  liabiUty  in 
such  matters  as  child  support;  (3) 
creditors,  potential  creditors,  landlords, 
and  potential  landlords  when  they 
request  employment  data  or  salary 
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ill  formation  for  purposes  of  processing 
tl|e  employee's  loan,  mortg^e,  or 
djtortment  rental  application  (when 
information  is  requested  by  telephone, 
O^y  verification  of  information 
suppUed  by  the  caller  will  be  provided); 
(4)  next-of-kin,  vplimtary  guardians,  and 
other  representative  or  successor  in 
interest  of  a  deceased  or  incapacitated 
employee  or  former  employee;  (5) 
unions  recognized  as  exclusive 
bargaining  representatives  under  5 
U.S.C.  chapter  71,  arbitrators,  and  other 
parties  responsible  for  the 
administration  of  the  Federal  labor- 
management  program  if  needed  in  the 
performance  of  their  authorized  duties; 
(6)  private  creditors  for  the  purpose  of 
gtmishing  wages  of  an  employee  if  a 
d^t  has  ^n  reduced  to  a  judgment;  (7) 
^lithorized  Federal  and  non-Federal 
ititities  for  use  in  approved  computer 
tjatching  efforts,  limited  to  those  data 
lements  considered  necessary  in 
iaking  a  determination  of  eUgibility 
der  particular  benefit  programs 
red  by  those  agencies  or 
fhtities,  to  improve  program  integrity, 
uid  to  collect  debts  and  other  monies 
oWed  to  those  agencies  or  entities  or  to 
rLe  Bureau  of  the  Public  Debt;  (8) 
contractors  of  the  Bureau  for  the 
purpose  of  processing  personnel  and 
Administrative  records;  (9)  other 
t=Weral,  State,  or  local  agencies  in 
connection  with  the  hiring  or  retention 
of  an  individual,  the  issuance  of  a 
f  icurity  clearance,  the  conducting  of  a 
k  icurity  or  suitability  investigation  of  an 
iadividual,  the  issuance  of  a  Ucense, 
contract,  grant,  or  other  benefit;  (10) 
Congressional  offices  in  response  to  an 
iaquiry  made  at  the  request  of  the 
iadividual  to  whom  the  record  pertains; 
(11)  other  Federal  agencies  to  effect 
Salary  or  administrative  offset  for  the 
pjurpose  of  collecting  a  debt,  except  that 
Addresses  obtained  from  the  Internal 
Revenue  Service  shall  not  be  disclosed 
te  other  agencies;  (12)  consimier 
Importing  agencies,  including  mailing 
addresses  obtained  from  the  Internal 
Revenue  Service  to  obtain  credit  reports; 
(ia)  debt  collection  agencies,  including 
iiailing  addresses  obtained  from  the 
l^temd  Revenue  Service,  for  debt 
tXjIlection  services;  (14)  appropriate 
Flederal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing  a  statute, 
rule,  regulation,  order,  or  Ucense.  where 
the  disclosing  agency  becomes  aware  of 
en  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (15)  a  court,  magistrate,  or 
administrative  tribiuial  in  the  course  of 
iresenting  evidence,  including 


disclosures  to  opposing  coimsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations  or  in  connection  with 
criminal  law  proceedings  or  in  response 
to  a  subpoena;  (16)  third  parties  during 
the  course  of  an  investigation  to  the 
extent  necessary  to  obtain  information 
pertinent  to  the  investigation. 

MSCtOSURE  TO  CONSUMER  REPORTVra 
AQENOES: 

Debtor  information  is  also  furnished, 
in  accordance  with  5  U.S.C.  552a(b)(12) 
and  section  3  of  the  Debt  Collection  Act 
of  1982,  to  consumer  reporting  agencies 
to  encourage  repayment  of  an  overdue 
debt. 

POLICIES  AND  PRACnCtS  FOR  8T0MN0, 
WtllUfcVIO,  ACCESSWO,  WCT/MNIO,  AND 
DIBrOlMMQ  Of  WtCOWDS  Wng  HdllM 

STORAOE: 

These  records  are  maintained  in  file 
folders,  on  lists  and  forms,  microform, 
and  electronic  media. 

RETMEVABUTV: 

By  name  or  social  security  nimiber. 

SAFEOUANOS: 

These  records  are  maintained  in 
controlled  access  areas.  Identification 
cards  are  verified  to  ensure  that  only 
authorized  personnel  an  present. 
Electronic  records  are  protected  by 
restricted  access  procedures,  including 
the  use  of  passwords  and  sign-on 
protocols  which  are  periodically 
changed.  Only  employees  whose  official 
duties  require  access  are  allowed  to 
view,  administer,  and  control  these 
records.  Copies  of  records  maintained 
on  computer  have  the  same  limited 
access  as  paper  records. 

RETENnON  AMD  DMPOSAL: 

Records  are  maintained  in  accordance 
with  National  Archives  and  Records 
Administration  retention  schedules. 
Paper  and  microform  records  ready  for 
disposal  are  destroyed  by  shredding  or 
burning.  Records  in  electronic  media  are 
electronically  erased  using  accepted 
techniques. 

8V8TBI  MANA0ER(8)  AND  ADDRESS: 
HUMAN  RESOURCES  RECORDS: 

Director,  Human  Resources  Division. 
200  Third  Street,  Parkersburg.  WV 
26106-1328. 

EQUAL  EMPLOVMBfT  OPPORTUNmr  RECORDS: 

Equal  Employment  Opportimity 
Manager,  200  Tiuid  Street,  Parkersburg. 
WV  26106 -1328. 

ADMMiSTRATIVE  SERVICES  RECORDS: 

Director,  Administrative  Services 
Division.  200  Third  Street.  Parkersburg, 
WV  26106-1328. 


mOCUREMBir  RSCOROa: 

Director,  Division  of  Procurement, 
200  Third  Street,  Parkersbui^g,  WV 
26106-1328. 

FMANCUL  MAHAQEMENT  RECORDS: 

Director,  Division  of  Financial 
Management,  200  Third  Street, 
Parkersburg.  WV  26106-1328. 

RETMSE  MAHJNO  RECORDS: 

Director.  Division  of  Data  Services, 
200  Third  Street,  Parkersburg,  WV 
26106-1328. 

NOmCATION  PROCEDURE: 

Individuals  may  submit  their  requests 
for  determination  of  whether  the  system 
contains  records  about  them  or  for 
access  to  records  as  provided  under 
"Records  Access  Procedures."  Requests 
must  be  made  in  compliance  with  the 
applicable  regulations  (31  CFR  part  1, 
subpart  C).  Requests  which  do  not 
comply  fully  with  these  procedures  may 
result  in  noncompliance  with  the 
request,  but  will  be  answered  to  the 
extent  possible. 

RECORD  ACCESS  PROCEDURES: 

(1)  A  request  for  access  to  records 
must  be  in  writing,  signed  by  the 
individual  concerned,  identify  the 
system  of  records,  and  clearly  indicate 
that  the  request  is  made  pursuant  to  the 
Privacy  Act  of  1974.  If  the  individual  is 
seeking  access  in  person,  identity  may 
be  estabUshed  by  the  presentation  of  a 
single  official  document  bearing  the 
individual's  photograph  or  by  the 
presentation  of  two  items  of 
identification  without  the  photograph 
but  showing  a  name  and  signature.  If  the 
individual  is  seeking  access  by  mail, 
identity  may  be  established  by 
presenting  a  signature,  address,  and  one 
other  identifier  such  as  a  photocopy  of 
an  official  document  bearing  the 
individual's  signature.  The  Bureau  of 
the  Pubhc  Debt  reserves  the  right  to 
require  additional  verification  of  an 
individual's  identity. 

(2)  The  request  should  be  submitted 
to  the  appropriate  office  as  shown  under 
"System  Managers  and  Addresses" 
above.  The  request  must  state  whether 
the  requester  wishes  to  be  notified  that 
the  record  exists  or  desires  to  inspect  or 
obtain  a  copy  of  the  record.  If  a  copy  of 
the  record  is  desired,  the  requester  must 
agree  to  pay  the  fees  for  copying  the 
docimients  in  accordance  with  31  CFR 
1.26(d)(2)(ii). 

CONTESTMO  RECORD  PROCEDURES: 

(1)  A  request  by  an  individual 
contesting  the  content  of  records  or  for 
correction  of  records  must  be  in  writing, 
signed  by  the  individual  involved, 
identify  the  system  of  records,  and 
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clearly  state  that  the  request  is  made 
pursuant  to  the  Privacy  Act  of  1974.  If 
the  request  is  made  in  person,  identity 
may  be  established  by  the  presentation 
of  a  single  official  document  bearing  the 
individual's  photograph  or  by  the 
presentation  of  two  items  of 
identification  without  the  photograph 
but  instead  showing  a  name  and 
signatiue.  If  the  request  is  made  by  mail, 
identity  may  be  estabhshed  by  the 
presentation  of  a  signature,  address,  and 
one  other  identifier  such  as  a  photocopy 
of  an  official  dociunent  bearing  the 
individual's  signature.  The  Bureau  of 
the  Pubhc  Debt  reserves  the  right  to 
require  additional  verification  of  an 
individual's  identity. 

(2)  The  initial  request  should  be 
submitted  to  the  appropriate  office  as 
shown  under  "System  Managers  and 
Addresses"  above. 

(3)  The  request  should  specify:  (a)  The 
dates  of  records  in  question,  (b)  the 
specific  records  alleged  to  be  incorrect, 
(c)  the  correction  requested,  and  (d)  the 
reasons. 

(4)  The  request  must  include  available 
evidence  in  support  of  the  request. 

APPEALS  FROM  AN  MmAL  OEMAL  OF  A  REQUEST 
FOR  CORRECTION  OF  RECORDS: 

(1)  An  appeal  from  an  initial  denial  of 
a  request  for  correction  of  records  must 
be  in  writing,  signed  by  the  individual 
involved,  identify  the  system  of  records, 
and  clearly  state  that  it  is  made 
pursuant  to  the  Privacy  Act  of  1974.  If 
the  individual  is  making  an  appeal  in 
person,  identity  may  be  estabhshed  by 
the  presentation  of  a  single  official 
document  bearing  the  individual's 
photograph  or  by  the  presentation  of 
two  items  of  identification  without  the 
photograph  but  showing  a  name  and 
signature.  If  the  individual  is  making  an 
appeal  by  mail,  identity  may  be 
estabhshed  by  the  presentation  of  a 
signatiire,  address,  and  one  other 
identifier  such  as  a  photocopy  of  an 
official  document  bearing  the 
individual's  signature,  l^e  Bureau  of 
the  Public  Etebt  reserves  the  right  to 
require  additional  verification  of  an 
individual's  identity. 

(2)  Appellate  determinations  will  be 
made  by  the  Commissioner  of  the  PubUc 
Debt  or  the  delegate  of  such  officer. 
Appeals  should  be  addressed  to,  or 
dehvered  personally  to:  Chief  Counsel, 
Bureau  of  the  Pubhc  Debt.  999  E  Street, 
NW.  Room  503,  Washington,  DC  20239- 
0001  (or  as  otherwise  provided  for  in 
the  apphcable  appendix  to  31  CFR  part 
1.  subpart  C),  witliin  35  days  of  the 
individual's  receipt  of  the  initial  denial 
of  the  requested  correction. 

(3)  An  appeal  must  be  marked 
"Privacy  Act  Amendment  Appeal"  and 


specify:  (a)  The  records  to  which  the 
appeal  relates,  (b)  the  date  of  the  initial 
request  made  for  correction  of  the 
records,  and  (c)  the  date  the  initial 
denial  of  the  request  for  correction  was 
received. 

(4)  An  appeal  must  also  specify  the 
reasons  for  the  requester's  (hsagreement 
with  the  initial  denial  of  correction  and 
must  include  any  applicable  supporting 
evidence. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  provided  by  the  subject  of  the  record, 
authorized  representatives,  supervisors, 
employers,  medical  personnel,  other 
employees,  other  Federal,  State,  or  local 
agencies,  and  commercial  entities. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTBi: 
None. 

TREASURY/BPD  .002 

SYSTEM  NAME: 

United  States  Savings  Type 
Securities. 

SYSTEM  LOCATION: 

Bureau  of  the  Public  Debt: 
Washington,  DC;  Parkersburg,  WV. 
Federal  Reserve  Banks  and  Branches 
located  at:  Buffalo,  NY;  Kansas  City, 
MO;  Miimeapohs,  MN;  Pittsburgh,  PA, 
and  Richmond,  VA. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Present  and  former  owners  of, 
claimants  to,  persons  entitled  to,  and 
inquirers  concerning  United  States 
savings-type  securities  and  interest 
thereon-including,  but  not  limited  to. 
United  States  Savings  Bonds,  Savings 
Notes,  Retirement  Plan  Bonds,  and 
Individual  Retirement  Bonds. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(1)  Issuance:  Records  relating  to 
registration,  issuance,  and 
correspondence  in  coimection  with 
issuance  of  savings-type  securities.  This 
category  includes  records  of  current 
income  savings  bonds  processed  under 
an  automated  system  which  will  permit 
access  by  selected  Federal  Reserve 
Banks  and  Branches.  (2)  Holdings: 
Records  documenting  ownership,  status, 
payments  by  date  and  accoimt  numbers, 
and  inscription  information;  interest 
activity;  correspondence  in  connection 
with  notice  of  change  of  name  and 
address;  non-receipt  or  over  or 
underpayments  of  interest  and 
principal;  and  numerical  registers  of 
ownership.  Such  records  include 
information  relating  to  savings-type 
securities  held  in  safekeeping  in 
conjunction  with  the  Department's 


program  to  deliver  such  seciuities  to  the 
owners  or  persons  entitled.  This 
category  includes  records  of  ciurent 
income  savings  bonds  processed  under 
an  automated  system  which  will  permit 
access  by  selected  Federal  Reserve 
Banks  and  Branches.  (3)  Transactions 
(redemptions,  payments,  and  reissues): 
Records,  which  include  seciuities 
transaction  requests;  interest  activity; 
legal  papers  supporting  transactions; 
apphcations  for  disposition  or  payment 
of  securities  and/or  interest  thereon  of 
deceased  or  incapacitated  owners; 
records  of  retired  securities;  and 
payment  records.  This  category  includes 
records  of  current  income  savings  bonds 
processed  under  an  automated  system 
which  will  permit  access  by  selected 
Federal  Reserve  Banks  and  Branches.  (4) 
Claims:  Records  including 
correspondence  concerning  lost,  stolen, 
destroyed  or  mutilated  savings-type 
securities;  bonds  of  indemnity;  legal 
doounents  supporting  claims  for  rehef; 
and  records  of  caveats  entered.  (5) 
Inquiries:  Records  of  correspondence 
with  individuals  who  have  requested 
information  concerning  savings- type      -^ 
seciuities  and/or  interest  thereon. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

31  U.S.C.  3101,  et  seq.  and  5  U.S.C. 
301. 

PURPOSE(S): 

Information  in  this  system  of  records 
is  collected  and  maintained  to  enable 
Pubhc  Debt  and  its  agents  to  issue 
savings  bonds,  to  process  transactions, 
to  make  payments,  and  to  identify 
owners  and  their  accounts. 

ROUTME  USES  OF  RECORDS  MAVfTAMED  M  THE 
SYSTEM,  MCLUOMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

A  record  or  information  from  a  record 
maintained  in  this  system  of  records 
may  be  disclosed  as  a  routine  use  to:  (1) 
Agents  or  contractors  of  the  Department 
for  the  purpose  of  administering  the 
public  debt  of  the  United  States;  (2) 
next-of-kin,  voluntary  guardian,  legal 
representative  or  successor  in  interest  of 
a  deceased  or  incapacitated  owner  of 
securities  and  others  entitled  to  the 
reissue,  distribution,  or  payment  for  the 
purpose  of  assuring  equitable  and 
lawful  disposition  of  securities  and 
interest:  (3)  either  co-owner  for  bonds 
registered  in  that  form  or  to  the 
beneficiary  for  bonds  registered  in  that 
form,  provided  that  acceptable  proof  of 
death  of  the  owner  is  submitted;  (4)  the 
Internal  Revenue  Service  for  the 
purpose  of  facilitating  collection  of  the 
tax  revenues  of  the  United  States;  (5)  thie 
Department  of  Justice  in  connection 
with  lawsuits  to  which  the  Department 


Federal  Register /Vol.  63.  No.  242 /Thursday.  December  17.  1998 /Notices 


69939 


0  f  the  Treasury  is  a  party  or  to  trustees 
ii  I  bankruptcy  for  the  purpose  of 
c )  nrying  out  their  duties;  (6)  the 
\ « iterans  Administration  and  selected 
viaterans  publications  for  the  purpose  of 
l^tpating  owners  or  other  persons 
entitled  to  undeUverable  bonds  held  in 
stufekeeping  by  the  Department;  (7)  other 
federal  agencies  to  effect  salary  or 
administrative  ofiiset  for  the  piupose  of 
collecting  debts;  (8)  a  consumer 
reporting  agency,  including  mailing 
addresses  obtained  from  the  Internal 
Revenue  Service,  to  obtain  credit 
reports;  (9)  a  debt  collection  agency, 
including  mailing  addresses  obtained 
frpm  the  Internal  Revenue  Service,  for 
d^bt  collection  services;  (10)  contractors 
oonducting  Treasiuy-sponsored  surveys, 
polls,  or  statistical  analyses  relating  to 
t|i|e  marketing  or  administration  of  the 
public  debt  of  the  United  States;  (11) 
aippropriate  Federal,  State,  local  or 
fpkeign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing,  a  statute,  rule, 
riejgidation,  order,  or  license;  (12)  a 
doiul.  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  Utigation,  or 
settlement  negotiations  or  in  connection 
i^th  criminal  law  proceedings  or  in 
nasponse  to  a  subpoena;  (13)  a 
(jongressional  office  in  response  to  an 
itiqiiiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(jlj4)  disclose  through  computer 
tt^tching  information  on  individuals 
owing  debts  to  the  Bureau  of  the  Public 
Debt  to  other  Federal  agencies  for  the 
purpose  of  determining  whether  the 
debtor  is  a  Federal  employee  or  retiree 
ii0ceiving  payments  which  may  be  used 
to  collect  the  debt  through 
administrative  or  salary  offset;  (15) 
disclose  through  computer  matching 
information  on  holdings  of  savings-type 
Mcurities  to  requesting  Federal  agencies 
ikfider  approved  agreements  limiting  the 
ilifonnation  to  that  which  is  relevant  in 
niaking  a  determination  of  eUgibiUty  for 
I'^eral  benefits  administered  by  those 
agencies;  and  (16)  disclose  through 
computer  matching,  information  on 
it^dividuals  with  whom  the  Bureau  of 
.tjbe  Public  Debt  has  lost  contact,  to  other 
Federal  agencies  for  the  purpose  of 
Utilizing  letter  forwarding  services  to 
advise  these  individuals  that  they 
should  contact  the  Biueau  about 
tetumed  payments  and/or  matured 
ikliredeemed  securities. 


DISCLOSURES  TO  CONSUMER  REPORTMG 

AoewaES: 

Debtor  information  is  also  furnished, 
in  accordance  with  5  U.S.C.  SS2a  (b)(12) 
and  section  3  of  the  Debt  Collection  Act 
of  1982,  to  consimier  reporting  agencies 
to  encourage  repayment  of  an  overdue 
debt. 

poucies  and  practices  for  8t0rm0, 
retrevmq,  safequardmo,  retammg,  and 
oisposinq  of  records  m  the  system: 

storage: 

Records  in  this  system  are  stored  in 
their  original  form  in  file  cabinets,  or  as 
information  in  electronic  media,  or  on 
microform. 

retrcvabkjty: 

Information  can  be  retrieved 
alphabetically  by  name,  address,  and 
period  of  time  seciuity  was  issued,  by 
bond  serial  numbers,  or,  in  some  cases, 
numerically  by  social  security  number. 
In  the  case  of  securities,  except  Series  G 
savings  bonds,  registered  in  more  than 
one  name,  information  relating  thereto 
can  be  retrieved  only  by  the  names,  or. 
in  some  cases,  the  social  security 
number  of  the  registrants,  primarily  the 
registered  owners  or  first-named  co- 
owners.  In  the  case  of  gift  bonds 
inscribed  with  the  social  security 
niunber  of  the  purchaser,  bonds  are 
retrieved  under  that  number,  or  by  bond 
serial  number. 

safeguards: 

Information  is  contained  in  secure 
buildings  or  in  areas  which  are 
occupied  either  by  officers  and 
responsible  employees  of  Public  Debt 
who  are  subject  to  persoimel  screening 
procedures  and  to  the  Treasiuy 
Department  Code  of  Conduct  or  by 
agents  of  PubUc  Debt  who  are  required 
to  maintain  proper  control  over  records 
while  in  their  custody.  Additionally, 
since  in  most  cases,  niunerous  steps  are 
involved  in  the  retrieval  process, 
unauthorized  persons  would  be  unable 
to  retrieve  information  in  meaningful 
form.  Information  stored  in  electronic 
media  is  safeguarded  by  automatic  data 
processing  security  procedures  in 
addition  to  physical  seciuity  measures. 
Additionally,  for  those  categories  of 
records  stored  in  computers  with  on- 
line terminal  access,  the  information 
caimot  be  accessed  without  proper 
passwords  and  preauthorized  functional 
capabiUty. 

RETENTION  and  DMP08AL: 

Records  of  holdings,  forms, 
documents,  and  other  legal  papers 
which  constitute  the  basis  for 
transactions  subsequent  to  original  issue 
are  maintained  for  such  time  as  is 


necessary  to  protect  the  legal  rights  and 
interests  of  the  United  States 
Govenunent  and  the  persons  affected,  or 
otherwise  imtil  they  are  no  longer 
historically  significant.  Other  records 
are  disposed  of  at  varying  intervals  in 
accordance  with  records  retention 
schedules  reviewed  and  approved  by 
the  National  Archives  and  Records 
Administration  (NARA).  All  records  are 
destroyed  by  shredding,  incineration,  or 
maceration.  Records  in  electronic  media 
are  electronically  erased  using  accepted 
techniques. 

SYSTEM  MANAQBI(S)  AND  ADDRESS: 

Assistant  Commissioner,  Savings 
Bond  Operations  Office,  Parkersburg, 
WV  26106-1328. 

NOTIFICATION  PROCEDURE: 

Individuals  may  submit  their  requests 
for  determination  if  the  system  contains 
records  pertaining  to  them  or  for  access 
to  records  as  provided  under  "Record 
Access  Procedures."  Contesting  records 
procedures  or  requests  for  correction  of 
records  and  appeals  from  an  initial 
denial  of  a  request  for  correction  of 
records  may  be  submitted  as  provided 
under  the  applicable  heading  below. 

RfCORD  ACCaS  PROCEDURES: 

Individuals  who  wish  to  request 
access  to  records  relating  to  them  or 
who  wish  to  request  correction  of 
records  they  believe  to  be  in  error 
should  submit  such  requests  pursuant  to 
the  procedures  set  out  below  in 
compliance  with  the  applicable 
regulations  (31  CFR  part  1,  subpart  C). 
Requests  which  do  not  comply  fully 
with  these  procedures  may  result  in 
noncompliance  with  the  request,  but 
will  be  answered  to  the  extent  possible. 

(1)  Requests  by  individuals  about 
securities  they  own:  (a)  For  current 
income  savings  bonds:  Iiuiividuals  may 
make  inquiries  at  a  Federal  Reserve 
Bank  or  Branch  or  directly  to  the  Bureau 
of  the  PubUc  Debt,  Savings  Bond 
Operations  Office,  Division  of 
Transactions  and  Rulings,  Parkersburg. 
WV  26106-1328.  (304)  480-6112.  If  the 
particular  Federal  Reserve  Bank  or 
Branch  cannot  access  the  particular 
record,  the  individual  will  be  advised  to 
contact  the  Savings  Bond  Operations 
Office.  Individuals  should  provide 
sufficient  information,  including  their 
address  and  social  seciuity  number,  to 
identify  themselves  as  owner  or  co- 
owner  of  the  securities.  They  should 
provide  the  complete  bond  serial 
numbers,  including  alphabetic  prefixes 
and  suffixes,  if  known.  Otherwise,  the 
series,  approximate  date  of  issue,  form 
of  registration,  and  except  for  Series  G 
Savings  bonds  registered  in  co- 


69940  Federal  Register /Vol.  63,  No.  242  /  Thursday,  December  17,  1998 /Notices 


ownership  form,  the  names  and  social 
security  numbers  of  all  persons  named 
in  the  registration  should  be  provided. 
If  a  Case  Identification  Number  is 
known,  that  should  be  provided,  (b)  For 
all  other  types  of  securities  covered  by 
this  system  of  records:  Individuals 
should  contact  the  following:  Bureau  of 
the  Public  Debt,  Savings  Bond 
Operations  Office,  Division  of 
Transactions  and  Rulings,  Parkersburg, 
WV  26106-1328,  (304)  480-€112. 
Individuals  should  provide  sufficient 
information,  including  their  address  and 
social  security  number,  to  identify 
themselves  as  owner  or  co-owner  of  the 
securities.  Individuals  should  provide 
sufficient  information  to  identify  the 
secuirities,  such  as  type  or  series  of 
security,  approximate  date  of  issue, 
serial  number,  form  of  registration,  and 
the  name  and  social  security  number  of 
the  first-named  co-owner,  or  in  the  case 
of  gift  bonds  the  social  seciuity  number 
of  the  purchaser  if  that  number  was 
used. 

(2)  Requests  by  anyone  other  than 
individuals  about  seciuities  they  own 
must  contain  sufficient  information  to 
identify  the  securities;  this  would 
include  type  or  series  of  securities, 
approximate  date  of  issue,  serial 
number,  and  form  of  registration.  These 
requests  will  be  honored  only  if  the 
identity  and  right  of  the  requester  to  the 
information  have  been  established. 
Requests  should  be  sent  to  the 
following:  Bureau  of  the  Public  Debt, 
Savings  Bond  Operations  Office, 
Division  of  Transactions  and  Rulings, 
Parkersburg,  WV  26106-1328,  (304) 
480-6112.  (a)  Requests  by  a  beneficiary 
for  information  concerning  securities 
registered  in  beneficiary  form  must  be 
accompanied  by  the  name  and  social 
security  number  of  the  owner  and  by 
proof  of  death  of  the  registered  owner, 
(b)  Requests  for  records  of  holdings  or 
other  information  concerning  a 
deceased  or  incapacitated  individual 
should  be  accompanied  either  by 
evidence  of  the  requester's  appointment 
as  legal  representative  of  the  estate  of 
the  individual  or  by  a  statement 
attesting  that  no  such  representative  has 
been  appointed  and  giving  the  nature  of 
the  relationship  between  the  requester 
and  the  individual.  " 

CONTESTVIQ  RECORD  PROCEDURES: 

(1)  A  request  by  an  individual 
contesting  the  content  of  records  or  for 
correction  of  records  should  be  in 
writing,  be  signed,  and  clearly  state  that 
the  request  is  made  pursuant  to  the 
Privacy  Act  of  1974.  (2)  The  request  for 
correction  should  specify:  (a)  The  dates 
of  the  prior  correspondence  concerning 
the  records  in  question;  (b)  the  specific 


records  alleged  to  be  incorrect;  (c)  the 
correction  requested;  and  (d)  the  reasons 
therefor.  (3)  The  request  must  include 
any  available  evidence  in  support  of  the 
request.  (4)  The  request  for  correction 
should  be  sent  to:  Director,  Division  of 
Transactions  and  Rulings,  Savings  Bond 
Operations  Office,  Bureau  of  the  Public 
Debt,  Parkersburg,  WV  26106-1328. 
(304)480-6112. 

APPEALS  FROM  AN  INmAL  OEMAL  Of  A  REQUEST 
FOR  CORRECTION  OF  RECORDS: 

(1)  An  appeal  fi'om  an  initial  denial  of 
a  request  for  correction  of  records  must 
be  in  writing,  be  signed  by  the 
individual  involved  and  clearly  state 
that  it  is  made  pursuant  to  the  Privacy 
Act  of  1974.  (2)  All  appeals  must,  to  be 
processed  imder  the  Privacy  Act 
procedures,  be  delivered  to  the  address 
set  forth  for  submission  of  appeals 
within  35  days  of  the  individual's 
receipt  of  the  initial  denial  of  the 
requested  correction.  (3)  All  appeals 
must  specify:  (a)  The  records  to  which 
the  appeal  relates,  (b)  the  date  of  the 
initial  request  made  for  correction  of  the 
records,  and  (c)  the  date  that  initial 
denial  of  the  request  for  correction  was 
received.  (4)  All  appeals  must  also 
specify  the  reasons  for  the  requester's 
disagreement  with  the  initial  denial  of 
correction  and  must  include  any 
applicable  supporting  evidence.  (5) 
Appellate  determinations  will  be  made 
by  the  Commissioner  of  the  Public  Debt 
or  the  delegate  of  such  officer.  Appeals 
should  be  addressed  to,  or  delivered 
personally  to  the  following:  Privacy  Act 
Amendment  Appeal,  Chief  Counsel, 
Bureau  of  the  Public  Debt,  Department 
of  the  Treasury,  999  E  Street,  Room  503, 
VVashington,  DC  20239-0001,  or  as 
otherwise  provided  in  the  applicable 
appendix  to  31  CFR  part  1,  subpart  C. 

RECORD  SOURCE  CATEGORIES: 

Information  on  records  in  this  system 
is  furnished  by  the  individuals  or  their 
authorized  representatives  as  listed  in 
"Categories  of  Individuals"  and  issuing 
agents  for  seciuities  or  is  generated 
within  the  system  itself. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTBI: 

None. 
TREASURY/BPO  .003 
SYSTEM  NAME: 

United  States  Securities  (Other  than 
Savings  Type  Securities) — Treasury/ 
BPD. 

SYSTEM  LOCATION: 

Bureau  of  the  Public  Debt: 
Washington,  DC;  Parkersburg,  WV; 
Federal  Reserve  Banks  and  Branches 
located  at:  Atlanta,  GA;  Baltimore,  MD; 


Birmingham,  AL;  Boston,  MA;  Buffalo, 
NY;  Charlotte,  NC;  Chicago,  IL; 
Cincinnati.  OH;  Cleveland,  OH;  Dallas, 
TX;  Denver,  CO;  Detroit,  MI;  El  Paso. 
TX;  Houston.  TX;  Jacksonville.  FL; 
Kansas  City.  MO;  Little  Rock.  AR;  Los 
Angeles,  CA;  Louisville,  KY;  Memphis, 
TN;  Miami,  FL;  MinneapoUs.  MN; 
Nashville.  TN;  New  Orleans,  LA;  New 
York,  NY;  Oklahoma  City.  OK;  Omaha. 
NE;  Philadelphia.  PA;  Pittsburgh.  PA; 
Portland.  OR;  Richmond.  VA;  Salt  Lake 
City.  UT;  San  Antonio.  TX;  San 
Francisco.  CA;  Seattle.  WA;  and  St. 
Louis.  MO. 

CATEGORIES  OF  MDIVRHJALS  COVERED  BY  TNE 
SYSTEM: 

Present  and  former  owners  of, 
subscribers  to,  claimants  to,  persons 
entitled  to,  and  inquirers  concerning 
United  States  Treasury  securities 
(except  savings-type  securities)  and 
interest  thereon  and  such  securities  for 
which  the  Treasury  acts  as  agent 
including,  but  not  limited  to.  Treasury 
Bonds,  Notes,  and  Bills;  Adjusted 
Service  Bonds;  Armed  Forces  Leave 
Bonds;  and  Federal  Housing 
Administration  Debentures. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(1)  Issuance:  Records  relating  to 
tenders,  bids,  subscriptions,  advices  of 
shipment,  requests  (applications)  for 
original  issue,  and  correspondence 
concerning  erroneous  issue  and 
nonreceipt  of  seciuities.  (2)  Holdings: 
Records  of  ownership  and  interest 
activity  on  registered  or  recorded  United 
States  securities  (other  than  savings- 
type  securities);  records  about  fees  for 
TREASURY  DIRECT  accounts  exceeding 
a  stipulated  amount;  change  of  name 
and  address  notices;  correspondence 
concerning  errors  in  registration  or 
recordation;  nonreceipt  or  over-  and 
underpayments  of  interest  and 
principal;  records  of  interest  activity: 
records  of  unclaimed  accounts;  and 
letters  concerning  the  New  York  State 
tax  exemption  for  veterans  of  World 
War  I.  (3)  Transactions  (redemptions, 
payments,  reissues,  transfers,  and 
exchanges):  Records  which  include 
securities  transaction  requests;  records 
about  fees  for  definitive  securities 
issued;  legal  papers  supporting 
transactions;  applications  for  transfer, 
disposition,  or  payment  of  securities  of 
deceased  or  incompetent  owners; 
records  of  Federal  estate  tax 
transactions;  certificates  of  ownership 
covering  paid  overdue  bearer  securities; 
records  of  erroneous  redemption 
transactions;  records  of  retired 
securities;  and  payment  records.  (4) 
Claims:  Records  including 
correspondence  concerning  lost,  stolen. 
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d  dstroyed,  or  mutilated  United  States 
s  gjcurities  (other  than  savings-type 
s  abiuities)  or  securities  for  which  the 
Iffeasury  acts  as  agent  and  interest 
upons  thereon;  bonds  of  indemnity; 
;al  dociunents  supporting  claims  for 
,ef;  and  records  of  caveats  entered.  (5) 
uiries:  Records  of  correspondence 
th  individuals  who  have  requested 
'ormation  concerning  United  States 
Treasury  securities  (other  than  savings- 
type  securities)  or  securities  for  which 
the  Treasury  acts  as  agent.  (6)  All  of  the 
above  categories  of  records  except  "(4) 
(^laims"  include  records  of  Treasury 
bflls,  notes,  and  bonds  in  the 
TREASURY  DIRECT  Book-entiy 
S^urities  System.  (7)  Records  in 
d()nnection  with  the  commercial  book- 
entry  system  relate  to  information  on 
tenders  and  in  accoimts  maintained  in 
the  system. 

AUTHORrrY  FOR  MAMTENANCE  Of  THE  SYSTEM: 

31  U.S.C.  3101  et  seq.  and  5  U.S.C. 
301.  Routine  uses  of  records  maintained 
in  the  system,  including  categories  of 
U$ers  and  the  purpose  of  such  uses:  A 
D^ord  or  information  from  a  record 
maintained  in  this  system  of  records 
may  be  disclosed  as  a  routine  use  to:  (1) 
Agents  or  contractors  of  the  Department 
^r  the  purpose  of  administering  the 

ijibUc  debt  of  the  United  States;  (2) 
0xt-of-kin,  volimtary  guardian,  legal 
representative  or  successor  in  interest  of 
a  deceased  or  incapacitated  ovtmer  of 
^^curities  and  others  entitled  upon 
transfer,  exchange,  distribution,  or 
payment  for  the  purpose  of  assuring 
equitable  and  lawful  disposition  of 
seciuities  and  interest;  (3)  any  of  the 
( t  waters  if  the  related  secimties  are 
1  i  igistered  or  recorded  in  the  names  of 
two  or  more  owners;  (4)  the  Internal 
Revenue  Service  for  the  purpose  of 
faciUtating  the  collection  of  the  tax 
ttvenues  of  the  United  States;  (5)  the 
department  of  Justice  in  connection    . 
With  lawsuits  to  which  the  Department 
of  the  Treasury  is  a  party  or  to  trustees 
19  bankruptcy  for  the  piupose  of 
Carrying  out  their  duties;  (6)  the 
^eterans  Administration  when  it  relates 
t6  the  holdings  of  Armed  Forces  Leave 
Bonds  to  faciUtate  the  redemption  or 
disposition  of  these  securities;  (7)  other 
i'ederal  agencies  to  effect  salary  or 
a|hninistrative  offset  for  the  purpose  of 
collecting  debts;  (8)  a  consumer 
tiporting  agency,  including  mailing 
addresses  (Stained  from  the  Internal 
Revenue  Service,  to  obtain  credit 
reports;  (9)  a  debt  collection  agency, 
Micluding  mailing  addresses  obtained 

S»m  the  Internal  Revenue  Service,  for 
bt  collection  services;  (10)  contractors 
nducting  Treasury-sponsored  siuveys, 
nils,  or  statistical  analyses  relating  to 


marketing  or  administration  of  the 
public  debt  of  the  United  States;  (11) 
appropriate  Federal,  State,  local  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing,  a  statute,  rule, 
regulation,  order,  or  license;  (12)  a 
court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations  or  in  connection 
with  criminal  law  proceedings  or  in 
response  to  a  subpoena;  (13)  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(14)  disclose  through  computer 
matching  information  on  individuals 
owing  debts  to  the  Bureau  of  the  Public 
Debt  to  other  Federal  agencies  for  the 
purpose  of  determining  whether  the 
debtor  is  a  Federal  employee  or  retiree 
receiving  payments  which  may  be  used 
to  collect  the  debt  through 
administrative  or  salary  offset;  (IS) 
disclose  through  computer  matching 
information  on  holdings  of  Treasury 
securities  to  requesting  Federal  agencies 
under  approved  agreements  limiting  the 
information  to  that  which  is  relevant  in 
making  a  determination  of  eligibility  for 
Federal  benefits  administered  by  those 
agencies;  and  (16)  disclose  through 
computer  matching,  information  on 
individuals  with  whom  the  Bureau  of 
the  Public  Debt  has  lost  contact,  to  other 
Federal  agencies  for  the  piupose  of 
utilizing  letter  forwarding  services  to 
advise  these  individuals  that  they 
should  contact  the  Bureau  about 
retiuned  payments  and/or  matured 
unredeemed  securities. 

MSCLOSURES  TO  CONSUMER  REPORTINQ 
AGENCIES: 

Debtor  information  is  also  furnished, 
in  accordance  with  5  U.S.C.  552a  (b)(12) 
and  section  3  of  the  Debt  Collection  Act . 
of  1982,  to  consumer  reporting  agencies 
to  encourage  repayment  of  an  overdue 
debt. 

POUCIES  AND  PRACTICES  R>R  STORMO, 
RETREVVM.  A0CES8MG,  RETAMMQ,  AND 
OKPOttNQ  Of  RECORDS  M  THE  system: 

SrORAQE: 

Records  in  this  system  are  stored  in 
their  original  form  in  file  cabinets,  as 
information  in  electronic  media,  or  on 
microform. 

retrievabuty: 

Information  can  be  retrieved  by  social 
security  or  account  number,  or,  in  some 
cases,  alphabetically  by  name  or 
nimierically  by  security  serial  number. 


In  the  case  of  securities  registered  in 
more  than  one  name,  information 
relating  thereto  can  generally  only  be 
retrieved  by  social  security  number  or 
by  the  name  of  the  first-named  owner. 
Information  about  individuals 
submitting  electronic  bids  can  also  be 
retrieved  by  bidder  identification 
number,  where  such  number  has  been 
assigned. 

SAFEGUARDS: 

Information  is  contained  in  secure 
buildings.  Federal  Records  Centers,  or 
in  areas  which  are  occupied  either  by 
officers  and  responsible  employees  of 
the  Department  who  are  subject  to 
personnel  screening  procedures  and  to 
the  Executive  Branch  and  Treasury 
Department  Standards  of  Conduct  or  by 
agents  of  the  Department  who  are 
required  by  the  Department  to  maintain 
proper  control  over  records  while  in 
their  custody.  Additionally,  since  in 
most  cases,  numerous  steps  are  involved 
in  the  retrieval  process,  unauthorized 
persons  would  be  unable  to  retrieve 
information  in  a  meaningful  form. 
Information  stored  in  electronic  media 
is  safeguarded  by  automatic  data 
processing  security  procedures  in 
addition  to  physical  security  measures. 
Additionally,  for  those  categories  of 
records  stored  in  computers  with 
terminal  access,  the  information  cannot 
be  obtained  or  modified  without  proper 
passwords  and  preauthorized  functional 
capability. 

retention  and  omposal: 

Records  of  holdings,  forms, 
documents,  and  other  legal  papers 
which  constitute  the  basis  for 
transactions  subsequent  to  original  issue 
are  maintained  for  such  time  as  is 
necessary  to  protect  the  legal  rights  and 
interests  of  the  U.S.  Government  and  the 
persons  affected,  or  otherwise  until  they 
are  no  longer  historically  significant. 
Other  records  are  disposed  of  at  varying 
intervals  in  accordance  with  records 
retenuon  schedules  reviewed  and 
approved  by  the  National  Archives  and 
Records  Administration  (NARA).  All 
records  are  destroyed  by  shredding, 
incineration,  or  maceration.  Records  in 
electronic  media  are  electronically 
erased  using  accepted  techniques. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Records  relating  to  information 
contained  in  the  Treasury  Auction 
Automation  Processing  System: 
Assistant  Commissioner,  Office  of 
Financing.  Bureau  of  the  Public  Debt, 
Washington,  DC  20239-OGCl.  All  other 
records:  Assistant  Commissioner,  Office 
of  Securities  and  Accounting  Services, 
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Bureau  of  the  PubUc  Debt,  Parkersburg, 
WV  26106-1328. 

NOnnCATION  PROCEDURE: 

bidividuals  may  submit  their  requests 
for  determination  if  the  system  contains 
records  pertaining  to  them  or  for  access 
to  records  as  provided  under  "Records 
access  procedures"  and  "Requests  for 
access  to  records."  Contesting  records 
procedures  or  requests  for  correction  of 
records  and  appeals  from  an  initial 
denial  of  a  request  for  correction  of 
records  may  be  submitted  as  provided 
under  the  applicable  heading  below. 

RECORD  ACCESS  PROCEDURES: 

bidividuals  who  wish  to  request 
access  to  records  relating  to  them  or 
who  wish  to  request  correction  of 
records  they  believe  to  be  in  error 
should  submit  such  requests  pursuant  to 
the  procedures  set  out  below  in 
comphance  with  the  applicable 
regulations  (31  CFR  part  1,  subpart  C). 
Requests  which  do  not  comply  fully 
with  these  procedures  may  result  in 
noncompliance  with  the  request,  but 
will  be  answered  to  the  extent  possible. 

R»3UESrS  FOR  ACCESS  TO  RECORDS: 

(1)  Requests  by  individuals  for 
information  relating  to  records 
contained  in  the  commercial  book-entry 
system  should  be  directed  to  the 
Assistant  Commissioner,  Office  of 
Financing,  Bureau  of  the  Public  Debt, 
Washington,  DC  20239-0001.  (2) 
Requests  by  individuals  about  securities 
they  own:  (a)  For  Treasiuy  bills,  notes, 
or  bonds  held  in  the  TREASURY 
DIRECT  Book-entry  Seciuities  System: 
Individuals  may  contact  the  nearest 
Federal  Reserve  Bank  or  Branch  or  the 
Bureau  of  the  PubUc  Debt  as  listed  in 
the  appendix  1  to  this  system  of  records. 
Individuals  should  provide  sufficient 
information,  including  their  social 
security  number,  to  identify  themselves 
as  owners  of  securities  and  sufficient 
information,  including  account  number, 
to  identify  their  TREASURY  DIRECT 
accotmt.  (b)  For  all  other  categories  of 
records  in  this  system  of  records: 
Individual  owners  should  contact: 
Assistant  Commissioner.  Office  of 
Securities  and  Accounting  Services, 
Bureau  of  the  Public  Debt,  Parkersbiu^. 
WV  26106-1328.  Requests  should 
contain  information  to  identify 
themselves  including  name,  address, 
and  social  seciuity  number;  the  type  of 
seciuity  involved  such  as  a  registered 
note  or  bond,  an  Armed  Forces  Leave 
Bond,  etc.;  and,  to4he  extent  possible, 
specify  the  loan,  issue  date, 
denomination,  exact  form  of 
registration,  and  other  information 
about  the  securities.  (3)  Requests  by 


individuals  who  are  representatives  of 
owners  or  their  estates  require 
appropriate  authority  papers.  Write  to: 
Assistant  Commissioner,  Office  of 
Securities  and  Accounting  Services, 
Bureau  of  the  Public  Debt,  Parkersburg, 
WV  26106-1328.  to  obtain  information 
on  these  requirements.  (4)  In  all  cases: 
The  request  for  information  will  be 
honored  only  if  the  identity  and  right  of 
the  requester  to  the  information  have 
been  established. 

CONTESTINQ  RECORDS  PROCEDURES: 

(1)  A.  request  by  an  individual 
contesting  records  procedures  or  for 
correction  of  records  should  be  in 
writing,  be  signed,  and,  in  order  for  the 
Privacy  Act  procedures  to  apply,  state 
that  the  request  is  made  pursuant  to  the 
Privacy  Act  of  1974.  (2)  The  request 
should  specify:  (a)  the  dates  of  the  prior 
correspondence  with  the  Bureau  or  a 
Federal  Reserve  Bank  or  Branch 
concerning  the  records  in  question,  (b) 
the  specific  records  involved,  (c)  the 
change  or  correction  requested,  and  (d) 
the  reasons  therefor.  (3)  The  request 
must  include  any  available  evidence  in 
support  of  the  request  and  should  be 
sent  to:  Assistant  Commissioner,  Office 
of  Financing,  Bureau  of  the  Public  Debt, 
Washington,  DC  20239-0001,  for 
requests  concerning  information  relating 
to  records  contained  in  the  commercial 
book-entry  system;  for  all  other  records 
Assistant  Commissioner,  Office  of 
Securities  and  Accoimting  Services, 
Bureau  of  the  PubUc  Debt,  Parkersburg, 
WV  26106-1328,  for  all  other  requests. 

APPEALS  FROM  AN  HMTML  DENIAL  OF  A  REQUEST 
FOR  CORRECTION  OF  RECORDS: 

(1)  An  appeal  from  an  initial  denial  of 
a  request  for  correction  of  records  must 
be  in  writing,  be  signed  by  the 
individual  involved,  and,  in  order  for 
the  Privacy  Act  procedures  to  apply, 
state  that  it  is  made  pursuant  to  the 
Privacy  Act  of  1974.  (2)  All  appeals 
must,  to  be  handled  under  the  Privacy 
Act  procedures,  be  delivered  to  the 
address  set  forth  for  submission  of 
appeals  within  35  days  of  the 
individual's  receipt  of  the  initial  denial 
of  the  requested  correction.  (3)  All 
appeals  must  specify:  (a)  The  records  to 
which  the  appeal  relates,  (b)  the  date  the 
initial  request  for  correction  of  the 
records  was  made,  and  (c)  the  date  that 
initial  denial  of  the  request  for 
correction  was  received.  (4)  All  appeals 
must  also  specify  the  reasons  for  the 
requester's  disagreement  with  the  initial 
denial  of  correction  and  must  include 
any  applicable  supporting  evidence.  (5) 
Appeals  should  be  addressed  to  the 
Commissioner,  Bureau  of  the  Public 
Debt,  Washington,  DC  20239-0001.  or  as 


otherwise  provided  in  the  applicable 
appendix  to  31  CFR  part  1,  subpart  C. 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  records  in 
the  system  is  furnished  by  the 
individuals  or  their  authorized 
representatives  as  listed  in  "Categories 
of  Individuals,"  or  is  generated  within 
the  system  itself. 

EXEMPTIONS  CUIMED  FOR  THE  system: 

None. 
Appendix  of  TREASURY  DIRECT  Contacts 

This  appendix  lists  the  mailing  addresses 
and  telephone  numbers  of  the  places  that 
may  be  contacted  by  individuals  when 
inquinng  about  their  securities  accounts 
maintained  in  TREASURY  DIRECT.  The 
initials  "FRB"  stand  for  Federal  Reserve 
Bank  or  Branch. 

FRB  Atlanta:  PO  Box  662,  Atlanta,  GA 
30301-0662;  Telephone:  (recording)  404- 
521-8657;  (other)  404-521-8653. 

FRB  Bal,timore:  PO  Box  1378,  Baltimore, 
MD  21203;  Telephone:  (recording)  410-576- 
3500;  (other)  410-576-3553. 

FRB  Birmingham:  PO  Box  830447, 
Birmingham,  AL  35283-0447;  Telephone: 
(recording)  205-731-8702;  (other)  205-731- 
8708. 

FRB  Boston:  PO  Box  2076,  Boston,  MA 
02106-2076;  Telephone:  (recording)  617- 
973-3800;  (other)  617-973-3810. 

FRB  Buffalo:  PO  Box  961,  Buffalo,  NY 
14240-0961;  Telephone:  (recording)  716- 
849-5158;  (other)  71&-849-5000. 

FRB  Charlotte:  PO  Box  30248,  Charlotte, 
NC  28230;  Telephone:  (recording)  704-358- 
2424;  (other)  704-358-2410. 

FRB  Chicago:  PO  Box  834,  Chicago,  IL 
60690;  Telephone:  312-322-5369. 

FRB  Cincinnati:  PO  Box  999,  Cincinnati, 
OH  45201-0999;  Telephone:  513-721-4794. 
ext.  334. 

FRB  Cleveland:  PO  Box  6387,  Cleveland, 
OH  44101-1687;  Telephone:  216-579-2490. 

FRB  Dallas:  PO  Box  655906.  Dallas.  TX 
75265-5906;  Telephone:  (recording);  214- 
922-6100  (other)  214-922-6770. 

FRB  Denver:  PO  Box  5228,  Denver,  CO 
80217-5228;  Telephone:  (recording)  303- 
572-2475;  (other)  303-572-2473. 

FRB  Detroit:  PO  Box  1059,  Detroit,  MI 
48231-1059;  Telephone:  (recording)  313- 
963-6140;  (other)  313-964-6157. 

FRB  El  Paso:  PO  Box  100,  El  Paso,  TX 
79999;  Telephone:  (recording)  915-544- 
4730;  (other)  915-521-8272 

FRB  Houston:  PO  Box  2578,  Houston,  TX 
77252-2578;  Telephone:  713-659-1629  or 
1621. 

FRB  Jacksonville:  PO  Box  2499, 
Jacksonville,  FL  32231-2499;  Telephone: 
(recording)  904-632-1178;  (other)  904-^32- 
1179  or  1190. 

FRB  Kansas  City:  PO  Box  419033,  Kansas 
City,  MO  64141-6033;  Telephone: 
(recording)  816-881-2499;  (other)  816-681- 
2883. 

FRB  Uttle  Rock:  PO  Box  1261,  Little  Rock. 
AR  72203;  Telephone:  (recording)  501-324- 
8275;  (other)  501-324-8272. 
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FRB  Los  Angeles:  PO  Box  512077.  Los 
Angeles,  CA  90051-0077;  Telephone:  213- 
524-7398. 

FRB  Louisville:  PO  Box  32710,  Louisville, 
KY  40232-2710;  Telephone:  (recording)  502- 
568-9240;  (other)  502-568-9238. 

FRB  Memphis:  PO  Box  407,  Memphis,  TN 
38101;  Telephone:  (recording)  901-523- 
9380:  (other)  901-579-2423. 

FRB  Miami:  PO  Box  520847,  Miami,  FL 
33152-0847;  Telephone:  (recording)  305- 
471-6257;  (other)  305-471-6497. 

FRB  Minneapolis:  PO  Box  291, 
Minneapolis,  MN  55480-0291;  Telephone: 
612-204-6650 

FRB  Nashville:  PO  Box  24382,  Nashville, 
TN  37202-4382;  Telephone:  (recording)  615- 
251-7236;  (other)  615-251-7100. 

FRB  New  Orleans:  PO  Box  52948,  New 
Orleans,  LA  70152-2948;  Telephone: 
(recording)  504-593-5839;  (other)  504-593- 
3200. 

FRB  New  York:  Federal  Reserve,  PO 
Station,  New  York,  NY  10045;  Telephone: 
(recording)  212-720-5823;  (other)  212-720- 
6619. 

FRB  Oklahoma  City:  PO  Box  25129, 
Oklahoma  City,  OK  73125-0129;  Telephone: 
(recording)  405-270-8660;  (other)  405-270- 
8652. 

FRB  Omaha:  Securities  Department,  PO 
Box  3958,  Omaha,  NE  68103-0958; 
Telephone:  (recording)  402-221-5638; 
(other)  402-221-5636. 

FRB  Philadelphia:  PO  Box  90, 
Philadelphia.  PA  19105-0090;  Telephone: 
(recording)  215-574-6580  or  6188;  (other) 
215-574-6680. 

FRB  Pittsburgh:  PO  Box  867,  Pittsburgh, 
PA  15230-0867;  Telephone:  (recording)  412- 
261-7988;  (other)  412-261-7802. 

FRB  Portland:  PO  Box  3436,  Portland.  OR 
97208-3436;  Telephone:  (recording)  503- 
221-5931;  (other)  503-221-5932. 

FRB  Richmond:  PO  Box  27622.  Richmond, 
VA  23261;  Telephone:  (recording)  804-697- 
8355;  (other)  804-697-6372. 

FRB  Salt  Lake  City:  PO  Box  30780,  Salt 
Lake  City,  UT  84130-0780;  Telephone: 
(recording)  801-322-7844;  (other)  801-322- 
7882. 

FRB  San  Antonio:  PO  Box  1471.  San 
Antonio,  TX  78295;  Telephone:  (recording) 
210-978-1330;  (other)  210-978-1305. 

FRB  San  Francisco:  PO  Box  7702,  San 
Francisco.  CA  94120-7702;  Telepihone: 
(recording)  415-974-3491;  (other)  415-974- 
2330. 

FRB  Seattle:  PO  Box  3567,  Seattle,  WA 
98124;  Telephone:  (recording)  206-343- 
3615;  (other)  206-343-3605. 

FRB  St.  Louis:  PO  Box  14915,  St.  Louis, 
MO  63178;  Telephone:  314-444-8703. 

United  States  Treasury,  Washington,  DC: 
Bureau  of  the  Public  Debt,  Capital  Area 
Servicing  Center,  Washington,  DC  20239- 
0001;  Telephone:  202-874-4000;  Device  for 
hearing  impaired,  202-874-4026. 

TREASURY/BPD  .004 

tVSTBINAME: 

Controlled  Access  Security  System — 
Treasuiy/BPD. 


SYSTEM  LOCATION: 

Bureau  of  the  Public  E)ebt, 
Parkersburg.  WV. 

CATEOOMES  OF  MOMOUALS  COVERED  BY  THE 
SYSTEM: 

Bureau  of  the  Public  Debt  employees, 
employees  of  contractors  and  service 
companies,  and  official  visitors. 

CATEOOMES  Of  RECORDS  M  THE  SYSTEM: 

A  record  is  created  for  each  access  to 
designated  areas  and  contains  the 
individual's  name;  card  number,  work 
shift;  access  level;  time,  date,  and 
location  of  each  use  of  the  access  card 
at  a  card  reader. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  system: 

31  U.S.C.  Sec.  321: 41  CFR 101- 
20.103. 

ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCLUDMO  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

A  record  or  information  from  a  record 
maintained  in  this  system  may  be 
disclosed  as  a  routine  use  to:  (1) 
Appropriate  Federal,  State,  local  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing  a  statute,  rule,  regulation, 
order,  or  license;  (2)  a  Federal,  State,  or 
local  agency  maintaining  civil,  criminal 
or  other  relevant  enforcement 
information  or  other  pertinent 
information,  which  has  requested 
information  relevant  to  or  necessary  to 
the  requesting  agency's  or  the  bureau's 
hiring  or  retention  of  an  individual,  or 
issuance  of  a  security  clearance,  Ucense, 
contract,  grant,  or  other  benefit:  (3)  a 
court,  magistrate,  or  administrative 
tribunal  in  the  coiuse  of  presenting 
evidence,  including  disclosures  to 
opposing  cotmsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  or  in 
connection  with  criminal  law 
proceedings,  or  in  response  to  a 
subpoena;  (4)  a  Congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains:  (5)  unions  recognized  as 
exclusive  bargaining  representatives 
under  the  Civil  Service  Reform  Act  of 
1978,  5  U.S.C  7111  and  7114. 
arbitrators  and  other  parties  responsible 
for  the  administration  of  the  Federal 
labor-management  program  if  needed  in 
the  perfomumce  of  their  authorized 
duties. 

POUOES  AND  PRACTICES  FOR  STORMQ, 
RETREVMO,  ACCESSSIO,  RETAMMQ,  AND 
DKPOSMO  OF  RECORDS  M  THE  SYSTBl: 

STORAGE: 
Electronic  media  and  paper  records. 


RETRCVABUTY: 

biformation  on  individuals  can  be 
retrieved  by  name  or  card  number. 

SAFEGUARDS: 

Both  the  central  system  and  the 
peripheral  system  will  have  limited 
accessibiUty.  Paper  records  and 
magnetic  disks  are  maintained  in  locked 
file  cabinets  with  access  Umited  to  those 
personnel  whose  official  duties  require 
access,  such  as  the  systems  manager, 
Bureau  security  officials,  and  employee 
relations  specialists.  Access  to  terminals 
is  limited  through  the  use  of  passwords 
to  those  personnel  whose  official  duties 
require  access,  as  for  paper  records. 

RETENTION  AND  DISPOSAL: 

The  retention  period  is  for  three  years; 
then  the  records  are  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director.  Division  of  Administrative 
Services.  200  Third  Street,  ParlLersburg. 
WV  26106-1328. 

NOrmCATION  PROCEDURE: 

Address  inquiries  and  initial  requests 
for  correction  of  records  to:  Director. 
Division  of  Administrative  Services. 
Parkersburg.  WV  26106-1328. 

RECORD  ACCESS  PROCEDURES: 

bidividuals  who  wish  to  request 
access  to  records  relating  to  them  at 
who  wish  to  request  correction  of 
records  they  believe  to  be  in  error 
should  submit  such  requests  pursuant  to 
the  procedures  set  out  below  in 
compliance  with  the  applicable 
regulations  (31  CFR  part  1,  subpart  C). 
Requests  which  do  not  comply  fully 
with  these  procediues  may  result  in 
noncompUance  with  the  request,  but 
will  be  answered  to  the  extent  possible. 

REQUESTS  FOR  ACCESS  TO  RCCORDS: 

(1)  A  request  for  access  to  records 
shotild  be  in  writing,  signed  by  the 
individual  concerned,  identify  the 
system  of  records,  and  clearly  indicate 
that  the  request  is  made  pursuant  to  the 
Privacy  Act  of  1974.  The  Bureau 
reserves  the  right  to  require  additional 
verification  of  an  individual's  identity. 
(2)  The  request  should  be  submitted  to 
the  following:  Director,  Division  of 
Administrative  Services,  Pari»r^uig. 
WV  26106-1328.  (3)  The  request  must 
state  whether  the  requester  wishes  to  be 
notified  that  the  record  exists  or  desires 
to  inspect  or  obtain  a  copy  of  the  record. 
If  a  copy  of  the  record  is  desired,  the 
requester  must  agree  to  pay  the  fees  for 
copying  the  documents  in  accordance 
with  31  CFR  part  1.  subpart  C  (4) 
Requests  for  records  concerning  a 
deceased  or  incapacitated  individual 
should  be  accompanied  either  by 
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evidence  of  the  requester's  appointment 
as  legal  representative  of  the  estate  or  by 
a  statement  attesting  that  no  such 
representative  has  been  appointed  and 
giving  the  nature  of  the  relationship 
between  the  requester  and  the 
individual. 

REQUESTS  FOR  CORRECTION  OF  RECORDS: 

(1)  A  request  by  an  individual  for 
correction  of  records  should  be  in 
writing,  signed  by  the  individual 
involved,  identify  the  system  of  records, 
and  clearly  state  that  the  request  is 
made  pursuant  to  the  Privacy  Act  of 
1974.  The  Bureau  reserves  the  right  to 
require  additional  verification  of  an 
individual's  identity.  (2)  The  initial 
request  should  be  submitted  to  the 
following:  Director,  Division  of 
Administrative  Services,  Parkersburg, 
WV  26106-1328.  (3)  The  request  for 
correction  should  specify:  (a)  The  dates 
of  records  in  question;  (b)  the  specific 
records  alleged  to  be  incorrect;  (c)  the 
correction  requested;  and  (d)  the  reasons 
therefor.  (4)  The  request  must  include 
any  available  evidence  in  support  of  the 
request. 

APPEALS  FROM  AN  MTTML  DBNAL  OF  A  REQUEST 
FOR  CORRECTION  OF  RECORDS: 

(1)  An  appeal  from  an  initial  denial  of 
a  request  for  correction  of  records  must 
be  in  writing,  signed  by  the  individual 
involved,  identify  the  system  of  records, 
and  clearly  state  that  it  is  made 
pursuant  to  the  Privacy  Act  of  1974.  The 
Bureau  reserves  the  right  to  require 
additional  verification  of  an  individual's 
identity.  (2)  An  appeal  must,  to  be 
handled  under  the  Privacy  Act 
procedures,  be  addressed  to  the 
following:  Commissioner,  Bureau  of  the 
Pubhc  Debt,  Washington,  DC  20239- 
0001  (or  as  otherwise  provided  for  in 
the  appUcable  appendix  to  31  CFR,  part 
1,  sub(>art  C),  within  35  days  of  the 
individual's  receipt  of  the  initial  denial 
of  the  requested  correction.  (3)  An 
appeal  must  also  specify:  (a)  llie 
records  to  which  the  appeal  relates;  (b) 
the  date  of  the  initial  request  made  for 
correction  of  the  records,  and  (c)  the 
date  that  the  initial  denial  of  the  request 
for  correction  was  received.  (4)  An 
appeal  must  also  specify  the  reasons  for 
the  requester's  disagreement  with  the 
initial  denial  of  correction  and  must 
include  any  applicable  supporting 
evidence. 

CONTESTMQ  RECORD  PROCEDURES: 

See  "Notification  Procedure"  and 
"Record  Access  Procedures." 

RECORD  SOURCE  CATEGORIES: 

llie  individual  concerned,  his/her    . 
supervisor,  or  an  official  of  the 
individual's  firm  or  agency. 


EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
TREASURY/BPD  .005 
SYSTEM  NAME: 

Employee  Assistance  Records — 
Treasury/BPD. 

SYSTEM  Location: 

Bureau  of  the  Public  Debt,  200  Third 
Street,  Parkersburg,  West  Virginia 
26106.  This  system  covers  PubUc  Debt 
employee  assistance  records  that  are 
maintained  by  another  Federal,  State,  or 
local  government,  or  contractor  under 
an  agreement  with  Public  Debt  to 
provide  the  Employee  Assistance 
Program  (EAP)  functions.  The  system 
location  of  entities  under  an  agreement 
with  Public  Debt  is  available  from  the 
system  manager. 

Note:  Records  covering  individuals 
described  in  "Categories  of  individuals 
covered  by  the  system"  who  are  or  were 
counseled  through  a  Public  Debt  negotiated 
agreement  with  the  U.S.  Public  Health 
Service,  Department  of  Health  and  Human 
Resources,  are  not  covered  by  this  notice. 
Those  records  are  maintained  by  the  Public 
Health  Service  and  its  Privacy  Act  system 
notice  (09-15-0001,  Division  of  Federal 
Occupational  Health  Medical  and  Counseling 
Records,  or  09-90-0010,  Employee 
Assistance  Program  Records)  applies. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Public  Debt  employees  and  former 
employees  who  will  be  or  have  been 
counseled,  either  by  self-referral  or 
supervisory-referral  regarding  drug 
abuse,  alcohol,  emotional  health,  or 
other  personal  problems.  Where 
applicable,  this  system  also  covers 
family  members  of  these  employees 
when  the  family  member  utilizes  the 
services  of  the  EAP  as  part  of  the 
employee's  couinseUng  or  treatment 
process. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  records  of  each 
employee  and,  in  some  cases,  family 
members  of  the  employee  who  have 
utilized  the  Employee  Assistance 
Program  for  a  drug,  alcohol,  emotional, 
or  personal  problem.  Examples  of 
information  which  may  be  found  in 
each  record  are  the  individual's  name, 
social  security  number,  date  of  birth, 
grade,  job  title,  home  address,  telephone 
niunbers,  supervisor's  name  and 
telephone  number,  assessment  of 
problem,  and  referrals  to  treatment 
facilities  and  outcomes. 

AUraORTTY  FOR  MAMTENANCE  OF  THE  SYSTBI: 

5  U.S.C.  301,  7361,  7362,  7904;  44 
U.S.C.  3101. 


ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

'  These  records  and  information  in 
these  records  may  be  disclosed  to:  (1) 
An  entity  under  contract  with  Public 
Debt  for  the  purpose  of  providing  the 
EAP  function;  (2)  medical  personnel  to 
the  extent  necessary  to  meet  a  bona  fide 
medical  emergency  in  accordance  with 
the  Confidentiality  of  Alcohol  and  Drug 
Abuse  Patient  Records  regulations  (42 
CFR  part  2);  (3)  qualified  personnel  for  • 
the  purpose  of  conducting  scientific 
research,  management  audits,  finemcial 
audits,  or  program  evaluation,  provided 
individual  identifiers  are  not  disclosed 
in  any  maimer,  in  accordance  with  the 
Confidentiality  of  Alcohol  and  Drug 
Abuse  Patient  Records  regulations  (42 
CFR  part  2);  (4)  a  third  party  upon 
authorization  by  an  appropriate  order  of 
a  court  of  competent  jurisdiction 
granted  after  application  showing  good 
cause  therefor,  in  accordance  with  the 
Confidentiality  of  Alcohol  and  Drug 
Abuse  Patient  Records  regulations  (42 
CFR  part  2);  (5)  the  Department  of 
Justice  or  other  appropriate  Federal 
agency  in  defending  claims  against  the 
United  States  when  the  records  are  not 
covered  by  the  Confidentiality  of 
Alcohol  and  Drug  Abuse  Patient 
Records  regulations  at  42  CFR  part  2. 

POUCIES  AND  PRACTICES  FOR  STORMG, 
RETRIEVING,  ACCESSR4G.  RETAINING.  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTBI: 

STORAGE: 

Paper  records  and  electronic  media. 

RETRIEVABIurV: 

These  records  are  retrieved  by  the 
name  and  social  security  number  of  the 
individual  on  whom  they  are 
maintained. 

SAFEGUARDS: 

Records  are  stored  in  locked  safes 
with  combination  locks.  Only 
individuals  with  a  need-to-know  have 
access.  Automated  records  are  protected 
by  restricted  access  procedures.  Access 
to  records  is  strictly  Umited  to  agency  or 
contractor  officials  with  a  bona  fide 
need  for  the  records.  These  records  are 
always  maintained  apart  from  any  other 
system  of  records. 

When  Public  Debt  contracts  with  an 
entity  for  the  purpose  of  providing  the 
EAP  functions,  the  contractor  shall  be 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such  records. 
The  contractor  will  surrender  to  Public 
Debt  all  of  these  records  as  well  as  any 
new  records  at  the  time  of  contract 
termination.  Also,  when  the  disclosure 
of  records  is  requested,  the  contractor 
will  not  make  the  determination  about 
whether  the  records  may  be  disclosed. 
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lETENTION  AND  nSPOSAL: 

The  retention  period  is  3  years  after 
ermination  of  counseling  or  until  any 
itigation  is  resolved.  If  an  employee  is 
no  longer  employed  by  Public  Debt, 
records  are  retained  for  3  years  after  the 
official  date  of  termination.  Then  the 
records  are  destroyed.  ^ 

IVSTEM  MANAGER  AND  ADDRESS: 

Director.  Human  Resources  Division, 
3ureau  of  the  Public  Debt,  200  Third 
Street,  Parkersburg,  WV  26106-1328. 

NOTVICATION  PROCEDURE: 

Address  inquiries  and  initial  requests 
or  correction  of  records  to:  Director, 
human  Resources  Division,  Bureau  of 
^e  Public  Debt,  200  Third  Street, 
Parkersburg,  WV  26106-1328. 

RECORD  ACCESS  PROCEDURES: 

Individuals  who  wish  to  request 
access  to  records  relating  to  them  or 
who  wish  to  request  correction  of 
records  they  believe  to  be  in  error 
should  submit  such  requests  pursuant  to 
the  procedures  set  oUt  below  in 
compliance  with  the  applicable 
regulations  (31  CFR  part  1  subpart  C). 
Requests  which  do  not  comply  fully 
with  these  procedures  may  result  in 
noncompliance  with  the  request,  but 
will  be  answered  to  the  extent  possible. 

REQUESTS  FOR  ACCESS  TO  RECORDS: 

(1)  A  request  for  access  to  records 
must  be  in  writing,  signed  by  the 
individual  concerned,  identify  the 
system  of  records,  and  clearly  indicate 
that  the  request  is  made  pursuant  to  the 
Privacy  Act  of  1974.  At  least  two  items 
of  identification  must  be  furnished;  e.g., 
date  of  birth;  social  seciuity  number, 
dates  of  employment,  if  request  is  by 
employee;  relationship  to  employee,  if 
request  is  by  family  member;  or  similar 
information.  Public  Debt  reserves  the 
right  to  require  additional  verification  of 
an  individual's  identity;  (2)  The  request 
is  to  be  submitted  to  the  Director, 
Human  Resources  Division.  Biu«au  of 
the  Public  Debt,  200  Third  Street, 
Parkersburg.  WV  26106-1328;  (3)  The 
request  must  state  whether  the  requester 
wishes  to  be  notified  that  the  record 
exists  or  desires  to  inspect  or  obtain  a 
copy  of  the  record.  If  a  copy  of  the 
record  is  desired,  the  requester  must 
agree  to  pay  the  fees  for  copying  the 
documents  in  accordance  with  31  CFR 
part  1  subpart  C;  (4)  Requests  for  records 
concerning  a  deceased  or  incapacitated 
individual  must  be  accompanied  either 
by  evidence  of  the  requester's 
appointment  as  legal  representative  of 
the  estate  or  by  a  notarized  statement 
attesting  that  no  such  representative  has 
been  appointed  and  giving  the  nature  of 


the  relationship  between  th^  requester 
and  the  individual. 

REQUESTS  FOR  CORRECTION  OF  RECORDS: 

(1)  A  request  by  an  individual  for 
correction  of  records  must  be  in  writing, 
signed  by  the  individual  involved, 
identify  the  system  of  records,  and 
clearly  state  that  the  request  is  made 
pursuant  to  the  Privacy  Act  of  1974.  At 
least  two  items  of  identification  must  be 
furnished;  e.g.,  date  of  birth;  social 
seouity  number;  dates  of  employment, 
if  request  is  by  employee;  relationship 
to  employee,  if  request  is  by  family 
member:  or  similar  information.  Public 
Debt  reserves  the  right  to  require 
additional  verification  of  an  individual's 
identity;  (2)  The  initial  request  is  to  be 
submitted  to  the  Director,  Human 
Resources  Division,  200  Third  Street, 
Parkersburg.  WV  26106-1328;  (3)  The 
request  for  correction  should  specify:  (a) 
The  dates  of  records  in  question,  (b)  the 
specific  records  alleged  to  be  incorrect, 
(c)  the  correction  requested,  and  (d)  the 
reasons  therefor;  (4)  The  request  must 
include  any  available  evidence  in 
support  of  the  request 

APPEALS  FROM  AN  INITUL  OBMAL  OF  A  REQUEST 
FOR  CORRECTION  OF  RECORDS: 

(1)  An  appeal  from  an  initial  denial  of 
a  request  for  correction  of  records  must 
be  in  writing,  signed  by  the  individual 
involved,  identify  the  system  of  records, 
and  clearly  state  that  it  is  made 
piu^uant  to  the  Privacy  Act  of  1974.  At 
least  two  items  of  identification  must  be 
furnished;  e.g.,  date  of  birth;  social 
security  number;  dates  of  employment, 
if  request  is  by  employee;  relationship 
to  employee,  if  request  is  by  family 
member;  or  similar  information.  Public 
Debt  reserves  the  right  to  require 
additional  verification  of  an  individual's 
identity:  (2)  Appellate  determinations 
will  be  made  by  the  Commissioner  of 
the  Public  Debt  or  the  delegate  of  such 
officer.  Appeals  should  be  addressed  as 
follows:  Privacy  Act  Amendment,  Chief 
Coimsel,  Bureau  of  the  Public  Debt, 
Department  of  the  Treasury,  999  E 
Street,  NW,  Room  503.  Washington,  DC 
20239-0001  (or  as  otherwise  provided 
for  in  the  applicable  appendix  to  31  CFR 
part  1  subpart  C),  within  35  days  of  the 
individual's  receipt  of  the  initial  denial 
of  the  requested  correction;  (3)  An 
appeal  must  also  specify:  (a)  The 
records  to  which  the  appeal  relates,  (b) 
the  date  of  the  initial  request  made  for 
correction  of  the  records,  and  (c)  the 
date  that  the  initial  denial  of  the  request 
for  correction  was  received;  (4)  An 
appeal  must  also  specify  the  reasons  for 
the  requester's  disagreement  with  the 
initial  denial  of  correction  and  must 


include  any  applicable  supporting 
evidence. 

CONTESTMQ  RECORD  PNOCBMIRES: 

See  "Notification  Procedure"  and 
"Record  Access  Procedures." 

RECORD  SOURCE  CATHKNUES: 

Information  in  this  system  of  records 
comes  from  the  individual  to  whom  it 
applies,  the  supervisor  of  the  individual 
if  the  individual  was  referred  by  a 
supervisor,  or  the  Employee  Assistance 
Program  staff  member  who  records  the 
counseling  session. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
TREASURY/BPO  .006 
SYSTEM  NAME: 

Health  Service  Program  Records — 
Treasury/BPD. 

SYSTEM  LOCATION: 

Bureau  of  the  Public  Debt,  200  Third 
Street,  Parkersburg.  WV  26106-1328. 

CATEOORIES  OF  MDtVBUALS  COVERED  BY  TNE 
SYSTBi: 

(1)  Bureau  of  the  Public  Debt 
employees  who  receive  services  imder 
the  Federal  Employee  Health  Services 
Program  from  the  Public  Debt  Health 
Unit  in  Parkersburg,  West  Virginia.  (2) 
Federal  employees  of  other 
organizations  in  the  Parkersburg,  West 
Virginia,  vicinity  who  receive  services 
under  the  Federal  Employee  Health 
Services  Program  from  the  Public  Debt 
Health  Unit  in  Parkersburg,  West 
Virginia.  (3)  Non-Federal  individuals 
working  in  or  visiting  the  buildings, 
who  may  receive  emergency  treatment 
from  the  Public  Debt  Health  Unit  in 
Parkersburg,  West  Virginia. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  is  comprised  of  records 
developed  as  a  result  of  an  individual's 
utilization  of  services  provided  under 
the  Federal  Government's  Health 
Service  Program.  These  records  contain 
information  such  as:  Examination, 
diagnostic,  assessment  and  treatment 
data;  laboratory  findings;  nutrition  and 
dietetic  files;  nursing  notes; 
immunization  records;  blood  donor 
records;  CPR  training;  First  Aider; 
names,  social  security  number,  date  of 
birth,  handicap  code,  addresses,  and 
telephone  niunbers  of  individual;  name, 
address,  and  telephone  number  of 
individual's  physician;  name,  address, 
and  telephone  number  of  hospital: 
name,  address,  and  telephone  number  of 
emergency  contact;  and  information 
obtained  from  the  individual's 
physician:  and  record  of  requested 
accesses  by  any  Public  Debt  employee 
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(other  than  Health  Unit  personnel)  who 
has  an  official  need  for  the  information. 

Note:  This  system  does  not  cover  records 
related  to  counseling  for  drug,  alcohol,  or 
other  problems  covered  by  System  No. 
Treasury/BPD  .005 — Employee  Assistance 
Records.  Medical  records  relating  to  a 
condition  of  employment  or  an  on-the-job 
occurrence  are  covered  by  the  OfHce  of 
Personnel  Management's  System  of  Records 
No.  OPM/GOVT-10— Employee  Medical  File 
System  Records. 

AUmOfUTY  FOn  MAINTENANCE  OF  THE  SVSTBI: 
Title  5  U.S.C.  7901. 

PURP06E(S): 

These  records  document  an 
individual's  utilization  on  a  voluntary 
basis  of  health  services  provided  imder 
the  Federal  Government's  Health 
Service  Program  at  the  Health  Unit  at 
the  Bureau  of  the  Public  Debt  in 
Parkersburg,  West  Virginia.  Data  is 
necessary  to  ensure  proper  evaluation, 
diagnosis,  treatment,  and  referral  to 
maintain  continuity  of  care;  a  medical 
history  of  care  received  by  the 
individual;  planning  for  further  care  of 
the  individual;  a  means  of 
conununication  among  health  care 
members  who  contribute  to  the 
individual's  care;  a  legal  docmnent  of 
health  care  rendered;  a  tool  for 
evaluating  the  quahty  of  health  care 
rendered. 

nOUTME  USES  OF  RECOROe  MAVfTAVED  M  THE 
SYSTEM.  MCLUOMQ  CATEOOMES  OF  USERS  AND 
THE  FURP06ES  OF  SUCH  USES: 

A  record  or  information  from  a  record 
maintained  in  this  system  of  records 
may  be  disclosed  as  a  routine  use  to:  (1) 
Medical  personnel  under  a  contract 
agreement  with  PubUc  Debt;  (2)  a 
Federal,  State,  or  local  pubhc  health 
service  agency  as  required  by  applicable 
law,  concerning  individuals  who  have 
contracted  certain  commimicable 
diseases  or  conditions.  Such 
information  is  used  to  prevent  further 
outbreak  of  the  disease  or  condition;  (3) 
appropriate  Federal,  State,  or  local 
agencies  responsible  for  investigation  of 
an  accident,  disease,  medical  condition, 
or  injury  as  required  by  pertinent  legal 
authority;  (4)  the  Department  of  Justice 
in  connection  with  lawsuits  in  which 
the  Department  of  the  Treasury  is  a 
party  or  has  an  interest;  (5)  a  Federal 
agency  responsible  for  administering 
benefits  programs  in  connection  with  a 
claim  for  benefits  filed  by  an  employee: 

(6)  a  Congressional  office  from  the 
record  of  an  individual  in  response  to 
an  inquiry  bom  the  Congressional  office 
made  at  the  request  of  that  individual: 

(7)  a  court,  magistrate,  or  administrative 
tribunal  in  the  coiuse  of  presenting 
evidence,  including  disclosures  to 


opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  or  in  response 
to  a  subpoena  or  in  connection  with 
criminal  law  proceedings. 

POUaES  AND  PRACTICES  FOR  STOmNO. 
RETRIEVMG,  ACCESSMG,  RETAINING,  ANO 
nSPOSMQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  records  and  electronic  media. 

retrcvabuty: 

These  records  are  retrieved  by  the 
name  of  the  individual  to  whom  they 
pertain. 

SAFEGUARDS: 

These  records  are  maintained  in  a 
secured  room  with  access  limited  to 
Health  Unit  personnel  whose  duties 
require  access.  Medical  personnel  under 
a  contract  agreement  who  have  access  to 
these  records  are  required  to  maintain 
adequate  safeguards  with  respect  to 
such  records. 

retention  and  disfosal: 

Records  are  maintained  in  accordance 
with  National  Archives  and  Records 
Administration  retention  schedules. 
Paper  and  microform  records  ready  for 
disposal  are  destroyed  by  shredding  or 
burning.  Records  in  electronic  media  are 
electronically  erased  using  accepted 
techniques. 

SYSTEM  MANAGERS  ANO  ADDRESS: 

Director,  Division  of  Administrative 
Services,  Bureau  of  the  Public  Debt, 
Parkersburg,  West  Vii^ginia  26106-1328. 

NOTnCATION  PROCEDURE: 

Individuals  may  submit  their  requests 
for  determination  if  the  system  contains 
records  pertaining  to  them  or  for  access 
to  records  as  provided  tmder  "Record 
Access  Procedures."  Requests  must  be 
made  in  compUance  with  the  applicable 
regulations  (31  CFR  part  1,  subpart  C). 
Requests  which  do  not  comply  fully 
with  these  procedures  may  result  in 
noncomphance  with  the  request,  but 
will  be  answered  to  the  extent  possible. 

RECORD  ACCESS  PROCEDURES: 

(1)  A  request  for  access  to  records 
should  be  in  writing,  signed  by  the 
individual  concerned,  identify  the 
system  of  records,  and  clearly  indicate 
that  the  request  is  made  pursuant  to  the 
Privacy  Act  of  1974.  If  the  individual  is 
seeking  access  in  person,  identity  may 
be  estabUshed  by  the  presentation  of  a 
single  official  dociunent  bearing  the 
individual's  photograph  or  by  the 
presentation  of  two  items  of 
identification  without  the  photograph 
but  instead  showing  a  name  and 
signatuire.  If  the  individual  is  seeking 


access  by  mail,  identity  may  be 
estabUshed  by  the  presentation  of  a 
signature,  address,  and  one  other 
identifier  such  as  a  photocopy  of  an 
official  dociunent  bearing  the 
individual's  signature.  The  Bureau 
reserves  the  rigbt  to  require  additional 
verification  of  an  individual's  identity. 
(2)  The  request  should  be  submitted  to 
the  following:  Director,  Division  of 
Administrative  Services,  Bureau  of  the 
Public  Debt,  Parkersburg,  West  Virginia 
26106-1328.  (3)  The  request  must  state 
whether  the  requester  wishes  to  be 
notified  that  the  record  exists  or  desires 
to  inspect  or  obtain  a  copy  of  the  record. 
If  a  copy  of  the  record  is  desired,  the 
requester  must  agree  to  pay  the  fees  for 
copying  the  documents  in  accordance 
with  31  CFR  1.26(d)(2)(ii). 

An  individual  who  requests  access  to 
a  Health  Service  Program  Record  shall,  . 
at  the  time  the  request  is  made, 
designate  in  writing  the  name  of  a 
responsible  representative  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  content. 
This  does  not  permit  the  representative 
to  withhold  the  records  from  the 
requester.  Rather,  the  representative  is 
expected  to  provide  access  to  the 
records  while  explaining  sensitive  or 
complex  information  contained  in  the 
records. 

CONTESTING  RECORD  PROCEDURES: 

(1)  A  request  by  an  individual 
contesting  the  content  of  records  or  ftw 
correction  of  records  should  be  in 
writing,  signed  by  the  individual 
involved,  identify  the  system  of  records, 
and  clearly  state  that  the  request  is 
made  pursuant  to  the  Privacy  Act  of 
1974.  If  the  request  is  made  in  person, 
identity  may  be  established  by  the 
presentation  of  a  single  official 
document  bearing  the  individual's 
photograph  or  by  the  presentation  of 
two  items  of  identification  without  the 
photograph  but  instead  showing  a  name 
and  signature.  If  the  request  is  by  mail, 
identity  may  be  established  by  the 
presentation  of  a  signature,  address,  and 
one  other  identifier  such  as  a  photocopy 
of  an  official  dociunent  bearing  the 
individual's  signature.  The  Bureau 
reserves  the  right  to  require  additional 
verification  of  an  individual's  identity. 
(2)  The  initial  request  should  be 
submitted  to  the  following:  Director, 
Division  of  Administrative  Services, 
Bureau  of  the  Public  Debt,  Parkersburg, 
West  Virginia  26106-1328.  (3)  The 
request  should  specify:  (a)  "The  dates  of 
records  in  question,  (b)  the  specific 
records  alleged  to  be  incorrect,  (c)  the 
correction  requested,  and  (d)  the  reasons 
therefor.  (4)  llie  request  must  include 
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ally  available  evidence  in  support  of  the 
request. 

AlfEALS  FROM  AN  WMTUL  DENUL  OF  A  REQUEST 
I  CORRECTION  OF  RECORDS: 

1)  An  appeal  from  an  initial  denial  of 
est  for  correction  of  records  must 
in  writing,  signed  by  the  individual 
involved,  identify  the  system  of  record, 
a^d  clearly  state  that  it  is  made 
{ti^suant  to  the  Privacy  Act  of  1974.  If 
individual  is  making  an  appeal  in 
rson,  identity  may  be  established  by 
presentation  of  a  single  official 
ent  bearing  the  individual's 
otograph  or  by  the  presentation  of 
o  items  of  identification  without  the 
photograph  but  instead  showing  a  name 
aad  signature.  If  the  individual  is 
making  an  appeal  by  mail,  identity  may 
be  established  by  the  presentation  of  a 
signature,  address,  and  one  other 
identifier  such  as  a  photocopy  of  an 
dtecial  document  bearing  the 
individual's  signature.  The  Bureau 
reserves  the  right  to  require  additional 
Verification  of  an  individual's  identity. 
(2)  Appellate  determinations  will  be 
vpjdde  by  the  Commissioner  of  the  PubUc 
ibt  or  the  delegate  of  such  officer, 
jpeals  made  by  mail  should  be 
dressed  to,  or  delivered  personally  to: 
ivacy  Act  Amendment  Appeal,  Chief 
lunsel.  Bureau  of  the  Public  Debt,  999 
$|Street,  NW.,  Room  503,  Washington. 
DC  20239-0001  (or  as  otherwise 
provided  for  in  the  applicable  appendix 
tjq  31  CFR  part  1,  subpart  C),  within  35 
d^ys  of  the  individual's  receipt  of  the 
i  [  itial  denial  of  the  requested 
(» irrection.  (3)  An  appeal  must  also 
!  ]  tecify:  (a)  The  records  to  which  the 
Appeal  relates,  (b)  the  date  of  the  initial 
liequest  made  for  correction  of  the 
rocords.  and  (c)  the  date  that  the  initial 
denial  of  the  request  for  correction  was 
received.  (4)  An  appeal  must  also 
specify  the  reasons  for  the  requester's 
disagreement  with  the  initial  denial  of 
Orrection  and  must  include  any 
>plicable  supporting  evidence. 

)  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
imes  from  the  individual  to  whom  it 
applies;  laboratory  reports  and  test 
results;  Health  Unit  physicians,  nurses, 
and  other  medical  technicians  who  have 
examined,  tested,  or  treated  the 
iiildividual;  the  individual's  personal 
physician;  other  Federal  employee 
health  units;  and  other  Federal  agencies. 


SXBVnONS  CLAMED  FOR  THE  SYSTEM: 

None. 


TREASURY  BPD  .007 
SYSTEM  name: 

Gifts  to  Reduce  the  Public  Debt— 
Treasury/BPD. 

SYSTEM  LOCATION: 

Bureau  of  the  PubUc  Debt,  Office  of 
Securities  and  Accounting  Services, 
Capital  Area  Servicing  Center,  C  Street 
Building,  Washington,  DC  20239-0001. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Donors  of  gifts  to  reduce  the  public 
debt. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Correspondence;  copies  of  checks, 
money  orders,  or  other  payments;  copies 
of  wills  and  other  legal  documents;  and 
other  material  related  to  gifts  to  reduce 
the  public  debt,  received  on  or  after 
October  1, 1984,  by  the  Bureau  of  the 
Public  Debt  either  directly  from  the 
donor  or  through  the  donor's 
Congressional  or  other  representative. 

This  system  does  not  cover  gifts  to 
reduce  the  pubUc  debt  received  prior  to 
October  1, 1984,  when  this  function  was 
handled  by  the  Financial  Management 
Service.  TTiis  system  of  records  does  not 
cover  gifts  sent  to  other  agencies,  such 
as  gifts  sent  with  one's  Federal  income 
tax  return  to  the  Internal  Revenue 
Service.  This  system  does  not  include 
any  other  gifts  to  the  United  States. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTBC 

Title  31  U.S.C.  3113. 

PURPOSE(S): 

These  records  dociunent  the  receipt 
from  donors  of  gifts  to  reduce  the  public 
debt.  They  provide  a  record  of 
correspondence  acknowledging  receipt, 
information  concerning  any  legal 
matters,  and  a  record  of  depositing  the 
gift  and  accotmting  for  it. 

ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCLUDMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used  to:  (1) 
Disclose  pertinent  information  to 
appropriate  Federal,  State,  local'or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing  a  statute,  rule,  regulation, 
order,  or  license;  (2)  Disclose 
information  to  a  court,  magistrate,  or 
administrative  tribimal  in  the  course  of 
presenting  evidence  including 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations,  or  in  response  to  a 
subpoena,  or  in  connection  with 


criminal  law  proceedings;  (3)  Provide 
information  to  a  Congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (4)  Disclose  information 
to  agents  or  contractors  of  the 
Department  for  the  purpose  of 
administering  the  public  debt  of  the 
United  States;  (5)  Disclose  information 
to  a  legal  representative  of  a  deceased 
donor  for  the  purpose  of  properly 
administering  the  estate  of  the  deceased; 
(6)  Disclose  information  to  the  Internal 
Revenue  Service  for  the  purpose  of 
confirming  whether  a  tax-deductible 
event  has  occurred;  (7)  Disclose 
information  to  the  Department  of  Justice 
in  connection  with  lawsuits  in  which 
the  Department  of  the  Treasury  is  a 
party  or  has  an  interest. 

policies  and  pracnccs  for  storing, 
retrcvmg,  accessmq,  retainmq,  and 
dbposmg  of  records  m  the  systbh: 

storage: 

Paper  records,  microform,  and 
electronic  media. 

retrievabnjty: 

These  records  are  retrieved  by  the 
name  of  the  donor;  amount  of  gift,  type 
of  gift;  date  of  gift;  social  security 
number  of  donor,  if  provided;  control 
number,  check  number;  State  code. 

safeguards: 

These  records  are  maintained  in 
controlled  access  areas.  Automated 
records  are  protected  by  restricted 
access  procediu«s.  Checks  and  other 
payments  are  stored  in  locked  safes  with 
access  limited  to  personnel  whose 
duties  require  access. 

retention  and  disposal: 

Records  of  gifts  to  reduce  the  public 
debt  are  maintained  in  accordance  with 
National  Archives  and  Records 
Administration  retention  schedules.  All 
records  are  destroyed  by  incineration  or 
shredding.  Records  in  electronic  media 
are  electronically  erased  using  accepted 
techniques. 

SYSTBI  MANAGER(S)  AND  ADDRESS: 

Fiscal  Officer,  Capital  Area  Servicing 
Center,  Office  of  Securities  and 
Accounting  Services,  Bureau  of  the 
PubUc  Debt,  C  Street  Building, 
Washington,  DC  20239-0001. 

NOTIFICATION  PROCEDURE: 

Address  inquiries  and  initial  requests 
for  correction  of  records  to  the  System 
Manager. 

RECORD  ACCESS  PROCEDURES: 

Individuals  who  wish  to  request 
access  to  records  relating  to  them  or 
who  wish  to  request  correction  of 
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records  they  believe  to  be  in  error 
should  submit  such  requests  pursuant  to 
the  procedures  set  out  below  in 
compUance  with  the  applicable 
regulations  (31  CFR  part  1.  subpart  C). 
Requests  which  do  not  comply  hilly 
with  these  procedures  may  result  in 
noncompliance  with  the  request,  but 
will  be  answered  to  the  extent  possible. 

REQUESTS  FOR  ACCESS  TO  RECORDS: 

(1)  A  request  for  access  to  records 
should  be  in  writing,  signed  by  the 
individual  concerned,  identify  the 
system  of  records,  and  clearly  indicate 
that  the  request  is  made  pursuant  to  the 
Privacy  Act  of  1974.  If  the  individual  is 
seeking  access  in  person,  identity  may 
be  este^lished  by  the  presentation  of  a 
single  ofHcial  document  bearing  the 
individual's  photograph  or  by  the 
presentation  of  two  items  of 
identihcation  without  the  photograph 
but  instead  showing  a  name  and 
signature.  If  the  individual  is  seeking 
access  by  mail,  identity  may  be 
established  by  the  presentation  of  a 
signature,  address,  and  one  other 
identifier  such  as  a  photocopy  of  an 
official  document  bearing  the 
individual's  signature.  The  Bureau 
reserves  the  right  to  require  additional 
verification  of  an  individual's  identity; 

(2)  The  request  should  be  submitted  to 
the  following:  Fiscal  Officer,  Capital 
Area  Servicing  Center,  Office  of 
Seciuities  and  Accounting  Services, 
Bureau  of  the  Public  Debt,  C  Street 
Building,  Washington,  DC  20239-0001; 

(3)  The  request  must  state  whether  the 
requester  wishes  to  be  notified  that  the 
record  exists  or  desires  to  inspect  or 
obtain  a  copy  of  the  record.  If  a  copy  of 
the  record  is  desired,  the  requester  must 
agree  to  pay  the  fees  for  copying  the 
documents  in  accordance  with  31  CFR 
1.26(d)(2)(ii). 

REQUESTS  FOR  CORRECTION  OF  RECORDS: 

(1)  A  request  by  an  individual  for 
correction  of  records  should  be  in 
writing,  signed  by  the  individual 
involved,  identify  the  system  of  records, 
and  clearly  state  that  the  request  is 
made  pursuant  to  the  Privacy  Act  of 
1974.  If  the  individual  is  seeking 
correction  in  person,  identity  may  be 
estabUshed  by  the  presentation  of  a 
single  official  docimiient  bearing  the 
individual's  photograph  or  by  the 
presentation  of  two  items  of 
identification  without  the  photograph 
but  instead  showing  a  name  and 
signature.  If  the  individual  is  seeking 
correction  by  mail,  identity  may  be 
established  by  the  presentation  of  a 
signature,  address,  and  one  other 
identifier  such  as  a  photocopy  of  an 
official  document  bearing  the 


individual's  signature.  The  Bureau 
reserves  the  right  to  require  additional 
verification  of  an  individual's  identity; 
(2)  The  initial  request  should  be 
submitted  to  the  following:  Fiscal 
Officer,  Capital  Area  Servicing  Center, 
Office  of  Securities  and  Accounting 
Services,  Bureau  of  the  Public  £)ebt,  C 
Street  Building,  Washington,  DC  20239- 
0001;  (3)  The  request  for  correction 
should  specify:  (a)  The  dates  of  records 
in  question,  (b)  the  specific  records 
alleged  to  be  incorrect,  (c)  the  correction 
requested,  and  (d)  the  reasons  therefor; 
(4)  The  request  must  include  any 
available  evidence  in  support  of  the 
request. 

APPEALS  FROM  AN  INmAL  DENIAL  OF  A  REQUEST 
FOR  CORRECTION  OF  RECORDS: 

(1)  An  appeal  from  an  initial  denial  of 
a  request  for  correction  of  records  must 
be  in  writing,  signed  by  the  individual 
involved,  identify  the  system  of  records 
and  clearly  state  that  it  is  made 
pursuant  to  the  Privacy  Act  of  1974.  If 
the  individual  is  making  an  appeal  in 
person,  identity  may  be  established  by 
the  presentation  of  a  single  official 
document  bearing  the  individual's 
photograph  or  by  the  presentation  of 
two  items  of  identification  without  the 
photograph  but  instead  showing  a  name 
and  signature.  If  the  individual  is 
making  an  appeal  by  mail,  identity  may 
be  established  by  the  presentation  of  a 
signature,  address,  and  one  other 
identifier  such  as  a  photocopy  of  an 
official  dociunent  bearing  the 
individual's  signature.  The  Bureau 
reserves  the  right  to  require  additional 
verification  of  an  individual's  identity; 
(2)  Appellate  determinations  will  be 
made  by  the  Commissioner  of  the  Public 
Debt  or  the  delegate  of  such  officer. 
Appeals  made  by  mail  should  be 
addressed  to,  or  delivered  personally  to: 
Privacy  Act  Amendment  Appeal,  Chief 
Counsel.  Bureau  of  the  PubUc  Debt.  999 
E  Street,  NW.,  Room  503.  Washington, 
DC  20239-0001  (or  as  otherwise 
provided  for  in  the  appUcable  appendix 
to  31  CFR  part  1,  subpart  C),  within  35 
days  of  the  individual's  receipt  of  the 
initial  denial  of  the  requested 
correction;  (3)  An  appeal  must  also 
specify:  (a)  The  reconls  to  which  the 
appeal  relates,  (b)  the  date  of  the  initial 
request  made  for  correction  of  the 
records,  and  (c)  the  date  that  the  initial 
denial  of  the  request  for  correction  was 
received;  (4)  An  appeal  must  also 
specify  the  reasons  for  the  requester's 
disagreement  with  the  initial  denial  of 
correction  and  must  include  any 
applicable  supporting  evidence. 


CONTESTING  RECORD  PROCEDURES: 

See  "Notification  Procedure"  and 
"Record  Access  Procedures." 

RECORD  SOUtoE  CATEGORIES: 

Information  in  this  system  of  records 
comes  from  the  individual  to  whom  it 
applies,  executors,  administrators,  and 
other  involved  persons. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

BILLING  CODE:  4S10-«2-P 

United  States  Secret  Service 
TREASURY/USSS  .001 
SYSTEM  NAME: 

Administrative  Information  System — 
Treasury/USSS. 

SYSTEM  LOCATION: 

(a)  U.S.  Secret  Service  (Headquarters), 
1800  G  St.  NW,  Washington,  EX:  20223. 
Components  of  this  System  are 
geographically  dispersed  throughout 
U.S.  Secret  Service  field  offices.  (See 
below.  United  States  Secret  Service, 
appendix  A,  listing  the  addresses  of 
Secret  Service  offices.)  (b)  U.S.  Secret 
Service  Uniformed  Division,  1310  L  St., 
NW,  Washington,  DC  20005;  (c) 
Presidential  Protective  Division,  U.S. 
Secret  Service,  Room  10,  Old  Executive 
Office  Building,  17th  and  Pennsylvania 
Ave.,  NW,  Washington.  DC  20500;  (d) 
Vice  Presidential  Protective  Division, 
U.S.  Secret  Service,  Old  Executive 
Office  Building,  Room  295.  Washington, 
DC  20500;  (e)  Dignitary  Protective 
Division  U.S.  Secret  Service,  1310  L  St., 
NW,  Washington,  DC  20005;  (f) 
Anacostia  Naval  Station,  Bldg.  411, 
2701  South  Capital  Street,  SE, 
Washington,  DC  20373;  (g)  Johnson 
Protective  Division,  U.S.  Secret  Service, 
PO  Box  921,  Stonewall,  TX  78671;  (h) 
Ford  Protective  Division,  U.S.  Secret 
Service,  PO  Box  955,  Rancho  Mirage, 
CA  92270-955;  (i)  Technical  Security 
Division,  U.S.  Secret  Service,  1709  New 
York  Avenue,  NW.,  Washington,  DC 
20500;  (j)  Carter  Protective  Division, 
U.S.  Secret  Service,  PO  Box  308,  Plains, 
GA  31780.  (k)  Reagan  Protective 
Division.  U.S.  Secret  Service.  2121 
Avenue  Of  the  Stars,  Century  City,  CA 
90067,  (1)  Bush  Protective  Division,  U.S. 
Secret  Service  PO  Box  79797,  Houston, 
Texas  77279-9797,  (m)  White  House 
Section,  U.S.  Secret  Service,  Old 
Executive  Office  Bldg.,  Rm.  23, 
Washington,  DC  20500. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

(a)  Individuals  who  are  now  or  were 
Secret  Service  employees;  (b) 
Individuals,  contractors,  and  vendors. 
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(1  c,  who  are  presently  doing  or 

Jeviously  did  business  with  the  Secret 
ervice;  (c)  Claimants  against  the  Secret 
Service  under  the  Federal  Tort  Claims 
Act  and  the  Military  Personnel  and 
]  'federal  Employees  Claims  Act. 

( u  LTEGORIES  OF  RECORDS  IN  THC  SYSTEM: 

(a)  Records  containing  information  on 
i  s  suance  of  Secret  Service  equipment 
i  t  id  accountable  government  property; 
i  i)  Records  containing  procurement 
negotiations,  contracts,  agreements,  etc., 
with  the  Secret  Service;  (c)  Records 
containing  information  on  past,  present, 
4|id  future  administrative 
correspondence  with  individuals, 
Contractors,  vendors,  etc.,  who  have  or 
^an  to  enter  into  contractual 
agreements  with  the  Secret  Service;  (d) 
Records  on  vehicle  accidents,  injuries, 

italities. 


>RtTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

I  Title  40  and  41  of  the  U.S.  Code,  and 
ler  rules  and  regulations  where 
apphcable;  5  U.S.C.  301;  44  U.S.C.  3101. 

tibuTME  USES  OF  RECORDS  MAMTAiNED  M  THE 
^irSTEM,  MCLUOVM  CATEGORIES  OF  USERS  AND 

IE  PURPOSES  OF  SUCH  USES: 
(1)  Disclosure  of  information  to  the 
jpartment  of  Treasury,  GAO,  OMB, 
GSA,  the  Department  of  Justice  and 
either  Federal,  state,  and  local 
gjovemment  agencies  regarding 
piirchases,  contracts,  and  anticipated 
purchases  and  contracts  of  the  Secret 
Service;  (2)  To  provide  administrative 
services  for  the  Secret  Service  and 
rnaintain  administrative  records  as 
required  by  law;  (3)  To  use  in  the 
adjudication  of  any  claim  for  or  against 
le  Secret  Service;  (4)  Disclosure  to 
idividuals,  contractors,  vendors,  etc., 
jr  the  purpose  of  inquiries  relating  to 
-  confirmation  of  orders  and  purchases; 
i)  Disclosure  to  a  student  participating 
1  a  Secret  Service  student  volunteer 
program,  where  such  disclosure  is 
necessary  to  further  the  efforts  of  the 
Secret  Service. 

pouaes  and  practices  for  stormq 
retrevmq,  acce8svig,  retamwiq,  and 
in8p0smq  of  records  m  the  system: 

storaqe: 

I  Records  are  contained  in  file  jackets 
and  portions  of  the  information  are 
Ttored  electronically  at  Headquarters. 

ItlEVABUTY: 

Records  may  be  retrieved  by  name 
id/or  number. 


FEGUARDS: 

(1)  File  jackets  and  electronic  data  at 
[Headquarters  are  located  in  locked 
ariooms  which  are  secured  by  alarms  and 
Other  internal  seciuity  devices  with 


guards  on  duty  on  an  around  the  clock 
basis.  Access  is  available  only  to 
employees  responsible  for  records 
management  and  operational  employees 
who  have  a  need  for  such  information, 
each  of  whom  holds  a  top  secret 
security  clearance;  (2)  The  file  jackets  in 
Secret  Service  field  offices  are  located  in 
locked  file  cabinets  or  in  locked  rooms 
when  Secret  Service  employees  are  not 
on  duty.  Access  to  the  system  is  limited 
to  employees  of  the  Secret  Service 
holding  top  secret  security  clearances. 

RETENTION  AND  DISPOSAL: 

The  file  jackets  and  electronic  data  are 
retained  in  accordance  with  mandatory 
National  Archives  Records 
Administration  (NARA),  General 
Records  Schedules  3, 4,  8. 10, 11, 13,  & 
23.  Disposal  is  by  burning,  shredding, 
and/or  electronic  deletion. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Assistant  Director,  Office  of 
Administration,  U.S.  Secret  Service, 
1800  G  St..  NW,  Rm.  850  Washington. 
DC  20223. 

NOTIFICATION  PROCEDURE: 

Individuals  who  wish  to  present  a 
request  as  to  whether  this  system 
contains  records  pertaining  to  them 
should  address  inquiries  to:  Freedom  of 
Information  and  Privacy  Acts  Officer. 
U.S.  Secret  Service,  1800  G  St.,  NW. 
Room  720,  Washington,  DC  20223. 

RECORD  ACCESS  PROCEDURES: 

Requests  for  information  contained  in 
this  system  should  be  addressed  to: 
Freedom  of  Information  and  Privacy 
Acts  Officer.  U.S.  Secret  Service.  1800  G 
St.,  NW.  Room  720,.Washington,  DC 
20223. 

CONTESTING  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

(a)  Individuals  who  are  presently  or 
were  Secret  Service  employees;  (b) 
Individuals,  corporations,  companies. 
contractors,  etc..  previously  engaged  or 
presently  engaged  in  business  with  the 
Secret  Service;  (c)  Claimants. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None.  .   . 

TREASURY/USSS  .002 
SYSTEM  NAME: 

Chief  Coimsel  Record  System — 
Treasury/USSS. 

SYSTEM  LOCATION: 

Office  of  Chief  Counsel.  United  States 
Secret  Service.  1800  G  St.,  NW, 
Washington.  DC  20223. 


CATEGORIES  OF  MOfVnUALS  COVERED  BY  THE 

system: 

(a)  Individuals  who  have  filed 
administrative  claims;  (b)  Individuals 
involved  in  litigation  against  the  U.S. 
Secret  Service;  (c)  Individuals  who  have 
filed  a  petition  regarding  forfeiture;  (d) 
Employees,  former  employees  or 
applicants  who  have  filed  equal 
employment  opporiimity  claims  against 
the  U.S.  Secret  Service;  (e)  Employees  or 
former  employees  who  have  appealed 
disciplinary  actions  taken  against  them 
by  the  U.  S.  Secret  Service  to  the  Merit 
System  Protection  Board. 

categories  of  RECORDS  IN  THE  SYSTEM: 

(a)  Copies  of  administrative  claims 
filed  against  the  Secret  Service  or 
employees  of  the  U.S.  Secret  Service 
and  responses  thereto;  (b)  Any  type  of 
legal  document,  including  but  not 
limited  to  complaints,  summaries, 
affidavits,  litigation  reports,  motions, 
and  any  other  court  filing  or 
administrative  filing  or  evidence;  (c) 
Records  concerning  requests  for 
information  regarding  the  use  of 
reproductions  of  obligations  of  the 
United  States  including  bonds,  checks, 
coins,  coupons,  currencies  (U.S.  and 
foreign),  firactional  notes,  postage 
stamps  (U.S.  and  foreign),  postal  money 
orders,  and  postmarks. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTBI: 

18  U.S.C.  3056;  28  U.S.C.  2672 
(Federal  Tort  Claims  Act);  18  U.S.C. 
471-509. 

ROUTME  uses  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  BICLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

(1)  Administrative  claims  may  be 
routinely  sent  to  Department  of  Justice 
attorneys  to  assist  them  in  litigation 
involving  the  Secret  Service;  (2)  Legal 
records  and  Utigation  reports  may  be 
sent  to  Department  of  Justice  attorneys 
to  assist  them  in  the  preparation  for 
Utigation  involving  the  U.S.  Secret 
Service;  (3)  Records  indicating  a 
violation  or  potential  violation  of  law, 
whether  civil,  criminal  or  regulatory  in 
nature,  and  whether  arising  by  general 
statute  or  particular  program  statute,  or 
by  regulation,  rule  or  order  issued 
pursuant  thereto,  may  be  referred  to  the 
appropriate  Federal,  state,  local  or 
foreign  agency  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the 
statute,  rule,  regulation  or  order  issued 
pursuant  thereto;  (4)  Disclosures  to 
opposing  counsel,  a  court  magistrate  or 
administrative  tribunal  in  the  course  of 
a  legal  proceeding,  and  disclosures  to 
opposing  counsel  in  the  course  of 
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discovery  proceedings  for  the  purpose 
of,  enforcing,  or  prosecuting,  a  violation 
or  potential  violation  of  law,  whether 
civil,  criminal  or  regulatory  in  nature 
and  whether  arising  by  general  statute 
or  particular  program  statute,  or  by 
regulation,  rule  or  order  issued  pursuant 
thereto;  (5)  Disclosures  to  Federal,  state 
or  local  agencies  maintaining  civil, 
criminal  or  other  relevant  enforcement 
information  or  other  pertinent 
information,  such  as  current  licenses,  if 
necessary  to  obtain  information  relevant 
to  an  agency  decision  concerning  the 
hiring  or  retention  of  an  employee,  the 
issuance  of  a  security  clearance,  the 
letting  of  a  contract,  or  the  issuance  of 
a  license,  grant  or  other  benefit;  (6) 
Disclosures  to  a  Federal  agency  in 
response  to  its  request,  in  connection 
with  the  hiring  or  retention  of  an 
employee,  the  issuance  of  a  security 
clearance,  the  reporting  of  an 
investigation  of  an  employee,  the  letting 
of  a  contract  or  the  issuance  of  a  license, 
grant,  or  other  benefit  by  the  requesting 
agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter;  (7)  Disclosure  to  a  student 
participating  in  a  Secret  Service  student 
volunteer  program,  where  such 
disclosure  is  necessary  to  further  the 
efforts  of  the  Secret  Service. 

POUCtES  AND  PRACTICES  FOR  STORING, 
RETREWIQ,  ACCESSMG,  RETAINING,  AND 
OePOSMQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  are  contained  in  file  jackets. 

RETREVABIUTY: 

This  System  is  indexed    . 
chronologically  for  administrative 
claims  and  requests  for  information 
regarding  reproductions.  Access  to  the 
physical  files  containing  litigation 
records  is  by  name. 

SAFEGUARDS: 

The  file  jackets  are  secured  in  a 
locked  room  with  guards  on  duty  on  an 
around-the-clock  basis.  Access  to  the 
records  is  available  only  to  employees 
responsible  for  record  management  and 
operational  employees  who  have  a  need 
for  such  information,  each  of  whom 
holds  a  top  secret  security  clearance. 

RETENTION  AND  DISI>OSAL: 

(1)  Closed  litigation  case  files  are 
retained  for  a  period  of  5  years;  (2) 
Administrative  claims,  and  requests  for 
information  are  disposed  of  at  varying 
intervals  in  accordance  with  the  records 
retention  schedule  approved  by  the 
National  Archives  and  Records 
Administration.  Any  disposal  is  by 
shredding  and/or  burning. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  Counsel,  U.S.  Secret  Service, 
1800  G  St.,  NW,  Room  842,  Washington, 
DC  20223. 

NOTIFICATION  PROCEDURE: 

Individuals  who  wish  to  present  a 
request  as  to  whether  the  system 
contains  records  pertaining  to  them 
should  address  inquiries  to:  Freedom  of 
Information  and  Privacy  Acts  Officer, 
U.S.  Secret  Service.  1800  G  St..  NW. 
Room  720,  Washington,  DC  20223. 

RECORD  ACCESS  PROCEDURES: 

Requests  for  information  contained  in 
this  System  should  be  addressed  to: 
Freedom  of  Information  and  Privacy 
Acts  Officer,  U.S.  Secret  Service,  1800  G 
St.,  NW,  Room  720,  Washington,  DC 
20223. 

CONTESTING  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

(a)  Administrative  claims  are  filed  by 
those  individuals  who  believe  that  they 
have  a  claim  against  the  U.S.  Secret 
Service;  (b)  Individuals  who  are 
involved  in  legal  proceedings  against 
the  U.S.  Secret  Service.  All  litigation 
reports  are  initiated  by  Office  of  Chief 
Counsel,  U.S.  Secret  Service;  (c) 
Requests  for  information  regarding  the 
use  of  reproductions  bom  Secret  Service 
field  offices,  the  general  public,  and 
fitjm  professional  organizations;  other 
Federal  agencies,  and  Federal,  State  and 
local  courts. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTBN: 

None. 
TREASURY/USSS  .003 
SYSTEM  NAME: 

Criminal  Investigation  Information 
System— Treasury/USSS. 

SYSTEM  LOCATION: 

(a)  United  States  Secret  Service, 
(Headquarters)  1800  G  St.,  NW, 
Washington,  DC  20223;  (b)  Components 
of  this  System  are  geographically 
dispersed  throughout  Secret  Service 
field  offices.  (See  United  States  Secret 
Service  appendix  A  listing  the  addresses 
of  Secret  Service  field  offices.) 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

(a)  Individuals  who  have  been  or  are 
currently  the  subject  of  a  criminal 
investigation  by  the  U.S.  Secret  Service 
in  connection  with  the  performance  by 
that  agency  of  its  authorized  criminal 
investigative  functions;  (b)  Individuals 
who  are  payees,  registered  owners  or 
endorsers  of  stolen  or  lost  obligations 


and. other  securities  of  the  United  States; 
(c)  Individuals  who  are  witnesses, 
complainants,  informants,  suspects, 
defendants,  fugitives,  released 
prisoners,  correspondents,  organized 
crime  figures,  and  victims  of  crimes 
who  have  been  identified  by  the  Secret 
Service  in  the  conduct  of  criminal 
investigations  or  by  information 
supplied  by  other  law  enforcement 
agencies,  government  units,  and  the 
general  public. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(a)  Records  containing  information 
compiled  for  the  purpose  of  identifying 
individual  criminal  offenders  and 
alleged  offenders  and  consisting  only  of 
identifying  data  and  notations  of  arrest, 
the  nature  and  disposition  of  criminal 
charges,  sentencing,  confinement, 
release,  and  parole  or  probation  status; 
(b)  Records  containing  information 
compiled  for  the  purpose  of  a  criminal 
investigation,  including  reports  of 
informants  and  investigators,  and 
associated  with  an  identifiable 
individual;  (c)  Records  containing 
reports  identifiable  with  an  indi'/idual 
compiled  at  various  stages  of  the 
process  of  enforcement  of  criminal  laws 
from  arrest  or  indictment  through 
release  from  supervision;  (d)  Records 
containing  investigatory  material 
compiled  for  law  enforcement  purposes, 
including  but  not  limited  to, 
handwriting  exemplars;  laboratory 
analyses  of  inks  and  papers; 
handwriting  analyses;  petitions  for  the 
remission  of  forfeitures;  notice  of  non- 
receipt  of  Treasury  drafts;  affidavits  of 
forged  endorsements;  opinions  of  the 
examiner  of  questioned  documents; 
reports  or  opinions  fix)m  the 
examination  of  computer  evidence; 
reports  or  opinions  fit)m  the 
examination  of  altered  cellular 
telephones;  certificates  by  owners  of 
U.S.  registered  securities  concerning 
forged  requests  for  payments  or 
assignments;  applications  for  relief  on 
account  of  loss,  theft,  or  destruction  of 
U.S.  Savings  Bonds  or  checks; 
photographic  reproductions  of 
obligations  and  other  securities  of  the 
United  States;  contraband  items;  claims 
against  the  United  States  for  the 
proceeds  of  government  checks  and 
bonds;  and  reports  necessary  for  the 
settlement  of  check  and  bond  claims; 
names  and  telephone  numbers  of 
persons  intercepted  by  electronic, 
mechanical,  or  other  device  under  the 
provisions  of  Title  18  U.S.C.  Section 
2510  et.seq.  compiled  during  the  lawful 
course  of  a  criminal  or  civil 
investigation. 
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AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTBI: 
18  U.S.C.  3056. 

ROUTWE  USES  OF  RECORDS  MAVfTAMEO  M  THE 
SYSTEM,  MCUJOMQ  CATEOORES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

(1)  Disclosure  to  Federal,  state,  and 
local  govenunent  agencies  foreign  or 
domestic,  having  prosecutive  and  civil 
law  enf(Kpement  functions  for  use  by 
attorneys,  inagistrates,  and  judges, 
parole  or  probation  authorities  and 
other  law  enforcement  authorities  for 
the  purpose  of  developing  a  criminal  or 
civil  investigation,  prosecuting, 
sentencing,  or  determining  the  parole 
and  probation  status  of  criminal 
offienders  or  suspected  criminal 
offenders;  (2)  Disclosure  to  personnel  of 
other  Federal,  state  and  local  law 
enforcement  agencies,  foreign  or 
domestic,  for  the  purpose  of  developing 
information  on  subjects  involved  in 
Secret  Service  criminal  investigations 
and  assisting  other  law  enforcement 
agencies  in  the  investigation  and 
prosecution  of  violations  of  the  criminal 
laws  which  those  agencies  are 
responsible  for  enforcing;  (3)  Disclosure 
to  personnel  of  Federal,  state,  and  local 
governmental  agencies,  where  such 
disclosure  is  considered  reasonably 
necessary  for  the  purpose  of  furthering 
Secret  Service  efforts  to  investigate  the 
activities  of  and  apprehend  criminal 
offenders  and  suspected  criminal 
offenders;  (4)  Disclosure  to  personnel  of 
Federal,  state,  and  local  governmental 
agencies,  foreign  and  domestic,  where 
there  is  a  showing  of  reasonable 
necessity  to  obtain  such  information  to 
accomplish  a  vaUd  law  enforcement 
purpose;  (5)  Disclosive  to  employees 
and  ofBcials  of  financial  and 
commercial  business  firms  and  to 
private  individuals  of  identifying 
information  pertaining  to  actual  or 
suspected  criminal  offenders  where 
such  disclosiu«  is  considered 
reasonably  necessary  for  the  purpose  of 
furthering  Secret  Service  efforts  to 
investigate  the  activities  of  and 
apprehend  criminal  offendere  and 
suspected  criminal  offenders;  (6) 
Records  maintained  in  this  System 
indicating  a  violation  or  potential 
violation  of  law,  whether  civil,  criminal 
or  regulatory  in  natiu«,  and  whether 
arising  by  general  statute  or  particular 
program  statute,  or  by  regulation,  rule  or 
order  issued  pursuant  thereto,  may  be 
disclosed  to  the  appropriate  agency, 
whether  Federal,  state,  local  or  foreign, 
charged  with  the  responsibiUty  of 
investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  the  statute,  or  rule, 
regulation  or  order  issued  pursuant 
thereto;  (7)  Disclosiues  in  the  course  of 


presenting  evidence  to  a  court, 
magistrate  or  administrative  tribimal 
and  disclosures  to  opposing  coimsel  in 
the  course  of  discovery  proceedings  for 
the  purpose  of  enforcing,  or  prosecuting, 
a  violation  or  potential  violation  of  law, 
whether  civil,  criminal  or  regulatory  in 
natiue  and  whether  arising  by  general 
statute  or  particular  program  statute,  or 
by  regulation,  rule  or  order  issued 
pursuant  thereto;  (8)  Disclosures  to 
Federal,  state  or  local  agencies 
maintaining  civil,  criminal  or  other 
pertinent  information  or  enforcement 
information  relevant  to  an  agency 
decision  concerning  the  hiring  or 
retention  of  an  employee,  or  the 
issuance  of  a  license,  grant  or  other 
benefit;  (9)  Disclosures  to  a  Federal, 
state  or  local  agency  in  response  to  its 
request,  in  connection  with  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  reporting  of 
an  investigation  of  an  employee,  the 
letting  of  a  contract  or  the  issuance  of 
a  license,  grant,  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter;  (10)  Disclosures  of  information 
relating  to  criminal  and  civil  \^ 

proceedings  to  the  news  media  in 
accordance  with  the  guidelines 
contained  in  28  CFR  50.2;  (11) 
Disclosure  in  connection  with  the 
utiUzation  by  the  Secret  Service  of  the 
Northern  Virginia  Regional 
Identification  System  for  the  storage  and 
retrieval  of  fingerprint  information 
maintained  by  the  Secret  Service;  (12) 
Disclosiue  to  a  student  participating  in 
a  Secret  Service  student  volimteer 
program,  where  such  disclosiue  is 
necessary  to  further  the  efforts  of  the 
Secret  Service. 

POUOES  AND  PRACTICES  FOR  STORMQ, 
RETREVMQ.  AOCESSaiO,  RETAMMO,  AND 
OOPOSMO  OF  RECORDS  M  THE  SYSrai: 

aroRAOE: 

All  recoids  comprising  this  system  are 
contained  in  file  jackets,  computerized 
data  systems,  microfilm  and  microfiche. 
Portions  of  the  indices  and  information 
contained  in  the  records  are  maintained 
in  electronic  storage  media  located  at 
Headquarters. 

retrsvabuty: 

This  system  is  indexed  by  name, 
address,  vehicle  Ucense  number,  and/or 
telephone  number,  and  is  retrieved 
through  computer  search  of  magnetic 
media  indices  both  at  Headquarters  and 
in  the  field  offices.  Additionally, 
subjects  are  retrievable  firom  the 
computerized  files  by  physical 
description.  Access  to  the  physical  files 
containing  records  is  by  case  number. 


safeguards: 

(1)  At  Headquarters,  the  field  jackets 
containing  the  records  are  secured  by 
alarms,  and  other  internal  security 
devices,  in  locked  rooms  with  guards  on 
duty  on  an  aroimd-the-clock  basis. 
Access  to  the  records  is  available  only 
to  employees  responsible  for  records 
management  and  operational  employees 
with  a  "need  to  know,"  each  of  whom 
has  a  top  secret  seciuity  clearance;  (2) 
In  field  offices  the  file  jackets  are 
located  in  locked  filing  cabinets  and 
when  Secret  Service  employees  are  not 
on  duty,  in  locked  rooms.  Access  to  the 
system  is  controlled  and  limited  to 
employees  of  the  Secret  Service  holding 
top  secret  seciuity  clearances. 

RETBinON  AND  OttPOSAL: 

(1)  All  Judicial  cases,  20  years;  (2) 
Non-judicial  criminal  investigative 
cases  (except  non-judicial  check  and 
bond  cases),  10  years;  (3)  Non-judicial 
check  claim  and  bond  forgery  cases,  5 
yeara;  (4)  Administrative  files  of  an 
investigatory  nature,  5  years;  (5)  All 
other  files  and  records  the  disposition  of 
which  is  not  otherwise  specified,  5 
years;  (6)  Investigations  for  other 
districts,  2  years;  (7)  Receipts  vary  with 
the  case  file  to  which  they  pertain;  (8) 
Investigation  Control  Forms,  varies;  (9) 
Arrest  History  Forms,  Indefinite;  (10) 
Headquarters  Criminal  Investigative 
case  files,  30  yeara;  indices  and 
microfilm  copies  are  retained  for  an 
indefinite  period;  (11)  Consensual  and 
non-consensual  interception  indices,  10 
yeara  or  when  investigative  use  no 
longer  exists,  whichever  is  longer;  (12) 
Fingerprint  and  photograph  files,  at 
varying  intervals  in  accordance  with 
record  retention  schedules  approved  by 
the  National  Archives  and  Records 
Administration.  Disposal  is  by  burning, 
shredding,  maceration,  and  pulping, 
and/or  electronic  deletion. 

system  MANA0ER(8)  and  ADDRESS: 

Assistant  Director,  Office  of 
Investigations,  U.S.  Secret  Service,  1800 
G  St.,  NW,  Washington,  DC  20223. 

NOmCATION  PROCBMME: 

In  accordance  with  the  provisions  of 
5  U.S.C.  552a  (j)  and  (k),  the  Director  of 
the  U.S.  Secret  Service  has  exempted 
this  System  fiom  compUance  with  the 
provisions  of  5  U.S.C.  552a(e)(4)(G). 

RECORD  ACCESS  PROCEDURES: 

In  accordance  with  the  provisions  of 
5  U.S.C.  552a  (j)  and  (k),  the  Director  of 
the  U.S.  Secret  Service  has  exempted 
this  System  fi'om  compliaiice  with  the 
provisions  of  5  U.S.C.  552a  (e)(4)(H). 


CONTESTWQ  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

In  accordance  with  the  provisions  of 
5  U.S.C.  552a  (j)  and  (k)  the  Director  of 
the  U.S.  Secret  Service  has  exempted 
this  System  from  compUance  with  the 
provisions  of  5  U.S.C.  552a  (e)(4)(I). 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3).  (c)(4).  (d).  (e)(1).  (e)(4)(G). 
(e)(4)(H).  and  (e)(4)(I).  of  the  Privacy  Act 
pursuant  to  5  U.S.C.  552a  (j)  and  (k). 

TREASURY/USSS  .004 

SYSTEM  NAME: 

Financial  Management  Information 
System— Treasury/USSS. 

SYSTEM  LOCATKN: 

(a)  U.S.  Secret  Service, 
(Headquarters),  1800  G  St..  NW. 
Washington.  DC  20223:  (See  below 
United  States  Secret  Service,  appendix 
A  Usting  the  addresses  of  Secret  Service 
field  ofGces.);  (b)  U.S.  Secret  Service 
Uniformed  Division.  1310  L  Street.  NW. 
Room  320,  Washington.  DC  20005;  (c) 
Special  Services  Division.  U.S.  Secret 
Service.  Building  216,  Washington  Navy 
Yard.  Washington.  DC  20374;  (d) 
Presidential  Protective  Division.  U.S. 
Secret  Service.  Room  10.  Old  Executive 
Office  Building,  Washington.  DC  20500; 
(e)  Vice-Presidential  Protective  Division. 
U.S.  Secret  Service,  Old  Executive 
Office  Building,  Room  295.  Washington. 
DC  20500;  (f)  Dignitary  Protective 
Division.  U.S.  Secret  Service.  1310  L  St.. 
NW.  Suite  500,  Washington.  DC  20005; 
(g)  Johnson  Protective  Division,  U.S. 
Secret  Service.  PO  Box  927.  Stonewall. 
TX  78671;  (h)  Ford  Protective  Division. 
U.S.  Secret  Service.  PO  Box  955.  Rancho 
Mirage.  CA  92270-955;  (i)  Carter 
Protective  Division.  U.S.  Secret  Service, 
PO  Box  308.  Plains.  GA  31780-0308;  (j) 
Technical  Seciurity  Division.  U.S.  Secret 
Service.  1709  New  York  Ave.  NW., 
Washington.  DC  20223.  (k)  Reagan 
Protective  Division.  U.S.  Secret  Service. 
2121  Avenue  of  the  Stars.  Century  City. 
CA  90067.  (1)  Bush  Protective  Division, 
U.  S.  Secret  Service  PO  Box  79797. 
Houston.  Texas  77279-9797,  (m)  White 
House  Section.  U.S.  Secret  Service  Old 
Executive  Office  Bldg.,-Rm.  23, 
Washington,  DC  20500. 

CATEOOMES  of  MOnnOUALS  COVERED  BY  THE 

SYSiai: 

(a)  Individuals  who  are  now,  or  were 
previously.  Secret  Service  employees; 
(b)  Individuals,  contractors,  vendors, 
etc.,  who  are  presently  doing  business 
with  or  previously  did  business  with  the 


Secret  Service;  (c)  Individuals  who  are 
involved  in  or  were  previously  involved 
in  tort  claims  with  the  Secret  Service; 

(d)  Individuals  who  are  now  or 
previously  were  involved  in  payments 
(accounts  receivable)  with  the  Secret 
Service;  (e)  Individuals  who  have  been 
recipients  of  awards. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(a)  Records  containing  information 
compiled  for  the  purpose  of  pay,  travel, 
property  damage,  expenses  incurred 
other  than  travel,  and  retirement 
annuities  and  taxes;  (b)  Records 
containing  information  of  accounts 
receivable  and  payable,  involving  Secret 
Service  employees  and  other  persons; 
(c)  Records  containing  information  of 
tort  claims  dealing  with  Secret  Service 
property,  concerning  payment  and 
accoimts  receivable;  (d)  Records 
containing  information  on  the 
expenditures,  anticipated  expenditures, 
and  budget  studies  of  the  Secret  Service; 

(e)  Time  and  attendance  records. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

31  U.S.C.  68.  484.  952.  and  1801 
through  1806.  and  5  U.S.C.  5514.  and  21 
U.S.C.  2415. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUOINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  routine  uses  of  the  records 
contained  in  this  System  are  as  follows: 

(1)  EHsclosiu^  to  the  Internal  Revenue 
Service.  U.S.  Treasury,  GAO.  OPM  and 
other  Federal  agencies  dealing  with  the 
payment  and  collection  of  monies 
concerning  Secret  Service  employees; 

(2)  disclosure  to  the  Internal  Revenue 
Service.  U.S.  Treasury  Department, 
OPM.  GAO,  and  other  Federal  agencies 
dealing  with  the  payment,  collection 
and  audit  of  monies  concerning  persons 
who  have  financial  dealings  with  the 
Secret  Service;  (3)  To  estabUsh  and 
maintain  a  means  of  gaining  statistical 
information  needed  to  answer  inquiries 
from  other  Federal,  state,  and  local 
governments  and  Congress;  (4)  To 
estabUsh  a  reporting  system  to  Treasury, 
OMB,  GAO,  and  Congress  concerning 
Secret  Service  expenditures;  (5)  To 
establish  a  means  of  payments  to 
contractors  and  vendors  for  purchases 
made  by  Secret  Service;  (6)  Disclosure 
to  other  Federal  agencies  to  effect  inter- 
agency salary  offset  and  to  affect  inter- 
agency administrative  offset;  (7) 
Disclosures'to  debt  collection  agencies 
for  debt  collection  services;  (8) 
Disclosures  of  current  mailing  addresses 
obtained  from  the  Internal  Revenue 
Service,  which  have  become  a  part  of 
this  system,  to  consumer  reporting 
agencies  to  obtain  credit  reports  and  to 


debt  collection  agencies  for  collection 
services;  (9)  Disclosvires  to  appropriate 
Federal,  State,  or  foreign  agencies 
responsible  for  investigating  or 
prosecution  of  the  violation  of.  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order  or  license;  (10) 
Disclosures  to  a  Federal,  state,  or  local 
.  agency,  maintaining  civil,  criminal  or 
other  relevant  enforcement  information 
or  other  pertinent  information,  which 
has  requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
employee,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (11)  Disclosures  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings;  (12)  Disclosures  to  foreign 
governments  in  accordance  with  formal 
or  informal  international  agreements; 
(13)  Disclosures  to  a  congressional  office 
in  response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (14)  Disclosures  to  the 
news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings;  (15)  Disclosure  to  third 
parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to  - 
obtain  information  pertinent  to  the 
investigation;  (16)  Disclosure  to  a 
student  participating  in  a  Secret  Service 
student  volunteer  program,  where  such 
disclosure  is  necessary  to  further  the 
efforts  of  the  Secret  Service. 

DISCLOSURES  TO  CONSUMER  REPORTING 
AGENaES: 

Disclosures  pursuant  to  5  U.S.C. 
552a(b)(12)  may  be  made  from  this 
system  to  consiuner  reporting  agencies 
as  defined  in  the  Debt  Collection  of 
1982  (31  U.S.C.  3701  (a)(3)  or  the  Fair 
Credit  Reporting  Act  (15  U.S.C. 
1681a(f)). 

POLKIES  AND  PRACTICES  FOR  STORING, 
RETRHEVffMl,  ACCESSMG,  RETAMMG,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

All  records  are  contained  in  files, 
and/or  microfiche.  The  information 
contained  in  this  System  is  stored  in 
computers  maintained  at  Headquarters. 

RETREVAMUTY: 

This  System  is  indexed  by  name  and/ 
or  number  at  Headquarters  and  by  name 
only  in  field  offices,  resident  offices  and 
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protective  divisions.  Access  is  by  name 
and/or  number. 

SAFEGUARDS: 

(1)  The  nie  jackets,  and  computers  are 
secured  by  alarms  and  other  internal 
seciuity  devices  in  locked  rooms  with 
guards  on  duty  on  a  24-hour  basis;  (2) 
Access  to  the  records  is  available  only 
to  employees  responsible  for  records 
management  and  operational  employees 
who  have  a  need  for  such  information, 
each  of  whom  holds  a  top  secret 
seciuity  clearance;  (3)  The  file  jackets 
are  located  in  locked  rooms  when  Secret 
Service  employees  are  not  on  duty. 
Access  is  limited  to  employees  holding 
top  secret  security  clearances. 

RETBmON  AND  MSPOSAL: 

(1)  Financial  Management  Division's 
automated  accoimting  systems,  foreign 
disbursement  file,  and  paid  files  are 
retained  for  six  years  and  three  months; 

(2)  Accounts  receivable  systems  are 
maintained  for  six  years  and  three 
months  unless  they  are  not  liquidated; 

(3)  Systems  for  hoUday,  overtime,  and 
other  pay  adjustments,  enter  on  duty 
information,  resignations,  retirements, 
reassignments,  etc.,  are  disposed  of  at 
varying  intervals  in  accordance  with 
records  retention  schedules  approved  by 
the  National  Archives  Record 
Administration  (NARA);  (4)  Records  on 
perscHmel  are  retained  in  accordance 
with  mandatory  National  Archives  and 
Records  Administration  General 
Records  Schedules  2,  5, 6,  and  7. 
Disposal  of  records  is  by  burning, 
mulching,  shredding,  or  electronic 
deletion. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Assistant  Director,  Office  of 
Administration,  1800  G  St.,  NW,  Rm 
850,  Washington,  DC  20223. 

NomcATioN  procedure: 

Individuals  who  wish  to  present  a 
request  as  to  whether  this  system 
contains  a  record  pertaining  to  them 
should  address  inquiries  to:  Freedom  of 
Information  and  Privacy  Acts  Officer, 
U.S.  Secret  Service,  1800  G  St.,  NW, 
Room  720,  Washington,  DC  20223. 

record  ACCESS  PROCEDURES: 

Request  for  information  contained  in 
this  System  should  be  addressed  to: 
Freedom  of  Information  and  Privacy 
Acts  Officer,  U.S.  Secret  Service,  1800  G 
St.,  NW,  Room  720,  Washington,  DC 
20223. 

CONTESTINQ  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 


RECORD  SOURCE  CATEGORIES: 

(a)  Individuals  who  are  presently  or 
were  previously  Secret  Service 
employees:  (b)  Individuals  who  are 
presently  or  were  service  contractors  or 
suppliers  with  the  Secret  Service;  (c) 
Individuals  who  are  presently  or  were 
previously  involved  in  tort  claims  with 
the  Secret  Service;  (d)  Individuals  who 
are  presently  or  were  previously 
involved  in  collections  and 
disbursements  with  the  Secret  Service; 
(e)  Internal  Revenue  Service;  (f) 
Siuviving  spouse  of  deceased  personnel. 

ExavnoNS  cuimed  for  the  systbi: 

None. 
TREASURYAISSS  .COS 

SYSTEM  name: 

Freedom  of  Information  Request 
System — Treasury/USSS. 

SYSTEM  location: 

United  States  Secret  Service,  1800  G 
St.,  NW,  Washington,  DC  20223. 

categories  of  MDIVnUALS  covered  by  THE 

system: 

Individuals  or  organizations  who  have 
requested  information  under  the 
Freedom  of  Information  Act  or  the 
Privacy  Act. 

CATEOORCS  OF  RECORDS  M  THE  SYSTEM: 

(a)  Correspondence  and  documents 
relating  to  requests  for  information;  (b) 
Documents  relevant  to  appeals  and 
lawsuits  under  the  Freedom  of 
Information  Act. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  552. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDRUG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

(1)  Records  may  be  disseminated  to  a 
Federal  agency  which  furnished  the 
record  for  the  purpose  of  permitting  a 
decision  as  to  access  or  correction  to  be 
made  by  that  Agency,  or  for  the  purpose 
.  of  consulting  with  that  Agency  as  to  the 
propriety  of  access  or  correction;  (2) 
Records  may  be  disseminated  to  any 
appropriate  Federal,  state,  local,  or 
foreign  Agency  for  the  purpose  of 
verifying  the  acctuacy  of  information 
submitted  by  an  individual  who  has 
requested  amendment  or  correction  of 
records;  (3)  Disclosure  to  a  student 
participating  in  a  Secret  Service  student 
volimteer  program,  where  such 
disclosure  is  necessary  to  further  the 
efforts  of  the  Secret  Service. 


POUOES  AND  PRACTICES  FOR  STORMO, 
RETRKVSIG,  ACCESSStG,  RETAMMQ,  Alb 
DISPOSWQ  OF  RECORDS  M  THE  SYSTBI: 

STORAGE: 

Records  comprising  this  System  are 
maintained  in  file  jackets  and 
computerized  data  bases. 

retrevabuty: 

The  files  and  indices  are  indexed 
numerically  and  alphabetically  and/or 
through  computer  search  of  magnetic 
media. 

SAFEGUARDS: 

The  files  and  magnetic  media  are 
seciued  in  locked  rooms.  Access  to  the 
records  is  available  only  to  employees 
responsible  for  the  management  of  the 
system  and  operational  employees  who 
have  a  need  for  such  information,  each 
of  whom  have  a  top  secret  security 
clearance. 

retention  AND  disposal: 

All  files  are  destroyed  six  years  after 
the  date  of  last  entry.  Magnetic  media 
indices  are  retained  for  an  indefinite 
period  of  time.  Disposal  is  by  burning, 
shredding,  or  electronic  deletion. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Freedom  of  Information  and  Privacy 
Acts  Officer.  U.S.  Secret  Service,  1800  G 
St.,  NW,  Room  720,  Washington,  DC 
20223. 

NOTVICATION  PROCEDURE: 

Individuals  who  wish  to  present  a 
request  as  to  whether  this  system 
contains  records  pertaining  to  them 
should  address  their  inquiries  to: 
Freedom  of  Information  and  I>rivacy 
Acts  Officer,  U.S.  Secret  Service,  1800  G 
St.,  NW,  Room  720,  Washington,  DC 
20223. 

RECORD  ACCESS  PROCEDURES: 

Any  individual  wishing  to  obtain 
information  on  the  procedures  for 
gaining  access  to  and  contesting  records 
should  contact:  Freedom  of  Information 
and  Privacy  Acts  Officer,  U.S.  Secret 
Service,  1800  G  St.,  NW,  Room  720. 
Washington,  DC  20223. 

CONTESTMG  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

Individuals  or  organizations 
requesting  information  pursuant  to  the 
Freedom  of  Information  Act  or  the 
Privacy  Act. 

EXBffTIONS  CUMKD  FOR  THE  SYSTBI: 

None. 
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TREASURY/USSS  .006 
SYSTEM  NAME: 

Non-Criminal  Investigation 
Information  System — Treasury/USSS. 

SYSTEM  location: 

(a)  United  States  Secret  Service.  1800 
G  St..  ^W,  Washington,  DC  20223;  (b) 
Components  of  this  System  are 
geographically  dispersed  throughout 
Secret  Service  field  offices.  (See  below, 
United  States  Secret  Service  appendix 
A.  listing  the  addresses  of  Secret  Service 
field  offices.) 

CATEGORIES  OF  MOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

(a)  Individuals  who  are  applicants  for 
employment  with  the  U.S.  Secret 
Service  and  other  bureaus  of  the 
Department  of  the  Treasury;  (b) 
Individuals  who  are  employees  of  the 
U.S.  Secret  Service  and  other  bureaus  of 
the  Department  of  the  Treasury  holding 
security  clearances  granting  access  to 
classified  documents  and  records;  (c) 
Individuals  who  have  filed 
administrative  claims  with  the  Secret 
Service  and  other  bureaus  of  the 
Department  of  the  Treasury  under  the 
Federal  Tort  Claims  Act  or  who  have 
been  involved  in  automobile  accidents 
or  other  incidents  involving  employees 
of  the  Secret  Service  and  other  bureaus 
of  the  Department  of  the  Treastiry 
resulting  in  tort  claims  against  such 
individuals:  (d)  Individuals  involved  in 
investigations  required  in  the 
administration  of  the  Government 
Losses  in  Shipment  Act,  the  Gold 
Reserve  Act,  and  the  Silver  Purchase 
Act;  (e)  Individuals  who  are  employees 
of  the  Secret  Service  and  other  bureaus 
of  the  Department  of  the  Treasury  who 
have  been  accused  of  misconduct  in  the 
performance  of  their  duties,  or  who 
have  been  the  subject  of  a  complaint 
involving  the  performance  of  their 
official  functions;  (f)  Individuals  who 
are  the  subject  of  investigations  or 
supply  information  to  investigative 
agents  conducting  special  investigations 
relating  to  the  performance  by  the  Secret 
Service  of  its  statutory  and  regulatory 
functions. 

CATEGORIES  OF  RECORDS  M  THE  8YSTBI: 

(a)  Record  containing  investigatory 
material  compiled  solely  for  the  purpose 
of  determining  suitabiUty,  eligibiUty.  or 
quahfications  for  Federal  civilian 
employment  or  access  to  classified 
information;  (b)  Records  containing 
investigatory  material  compiled  for  law 
enforcement  purposes,  including  but 
not  limited  to,  reports  of  investigators 
relating  to  claims  under  the  Federal  Tort 
Claims  Act,  Government  Losses  in 
Shipment  Act,  the  Gold  Reserve  Act  and 


the  Silver  Purchase  Act,  and  employee 
misconduct  or  malfeasance;  (c)  Records 
containing  reports  or  statement  of 
investigators,  witnesses,  complainants, 
claimants  and  correspondents 
associated  with  identifiable  individuals. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

18  U.S.C.  3056,  Executive  Order 
10450  and  Treasury  Order  102-18 
(revised  March.  1985);  and  Treasury 
Order  173-1. 

ROUTME  USES  OF  RECORDS  MAMTAMED  IN  THE 
SYSTEM,  MCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  routine  uses  of  the  records 
contiiined  in  this  System  are  as  follows: 
(1)  Disclosure  to  the  Department  of 
Justice  and  other  Federal  agencies  for 
administrative,  civil,  or  other  legal 
proceedings  to  be  used  by  personnel 
officials,  attorneys,  administrative  law 
officers,  and  judges;  (2)  Disclosure  to 
personnel  of  other  Federal,  state  and 
local  governmental  agencies,  foreign 
and  domestic,  for  the  purpose  of 
developing  or  confirming  information 
on  individuals  involved  in  non-criminal 
investigations  conducted  by  the  Secret 
Service;  (3)  Disclosure  to  personnel  of 
private  institutions  and  to  private 
individuals  for  the  purpose  of 
confirming  and/or  determining 
suitabihty,  eligibility,  or  qualifications 
for  Federal  civilian  employment  or 
access  to  classified  information;  and  for 
the  purposes  of  furthering  the  efforts  of 
the  Secret  Service  to  investigate  the 
activities  of  individuals  related  to  or 
involved  in  non-criminal  civil  and 
administrative  investigations;  (4) 
Disclosure  to  another  agency  or  to  an 
instrumentality  of  any  governmental 
jurisdiction  within  or  under  the  control 
of  the  United  States  for  the  purpose  of 
determining  suitabiUty,  eligibility,  or 
qualifications  for  employment  with  or 
access  to  classified  information  in  such 
other  agency  or  instrumentafity;  (5) 
Records  maintained  indicating  a 
violation  or  potential  violation  of  law, 
whether  dvil.  criminal  or  regulatory  in 
nature,  and  whether  arising  by  general 
statute  or  particular  program  statute,  or 
by  regulation,  rule  or  order  issued 
pursuant  thereto,  may  be  referred  to  the 
appropriate  agency,  whether  Federal, 
state,  local  or  foreign,  charged  with  the 
respensibility  of  investigating  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the 
statute,  or  rule,  regulation  or  order 
issued  pursuant  thereto;  (6)  Disclosures 
in  the  course  of  presenting  evidence  to 
a  court,  magistrate  or  adininistrative 
tribuiud  and  disclosures  to  opposing 
counsel  in  the  course  of  discovery 
proceedings  for  the  purpose  of 


enforcing,  or  prosecuting,  a  violation  or 
potential  violation  of  law,  whether  civil, 
criminal  or  regulatory  in  nature  and 
whether  arising  by  general  statute  or 
particular  program  statute,  or  by 
regulation,  rule  or  order  issued  pursuant 
thereto;  (7)  Disclosures  to  Federal,  state 
or  local  agencies  maintaining  civil, 
criminal  or  other  relevant  enforcement 
information  or  other  pertinent 
information,  such  as  ciurent  licenses,  if 
necessary  to  obtain  information  relevant 
to  an  agency  decision  concerning  the 
hiring  or  retention  of  an  employee,  the 
issuance  of  a  security  clearance,  the 
letting  of  a  contract,  or  the  issuance  of 
a  hcense,  grant  or  other  benefit,  to  the 
extent  that  the  information  is  relevant 
and  necessary  to  the  requesting 
agencies'  decision  on  the  matter;  (8) 
Disclosures  of  information  relating  to 
civil  proceedings  to  the  news  media  in 
accordance  with  the  guidelines 
contained  in  28  CFR  50.2.  (9)  Disclosure 
to  Federal,  state,  or  local  government 
agencies  for  the  purpose  of  developing 
a  relevant  ongoing  civil,  criminal,  or 
background  investigation;  (10) 
Disclosure  to  a  student  participating  in 
a  Secret  Service  student  volunteer 
program,  where  such  disclosure  is 
necessary  to  further  the  efforts  of  the 
Secret  Service. 

POUQES  AND  PRACTICES  FOR  STORING, 
RETRIEVMG,  ACCESSMG,  RETAMMQ.  AND 
DISPOSttM  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  comprising  this  system  are 
contained  in  file  jackets,  computerized 
data  systems,  microfilm,  and 
microfiche.  Portions  of  the  information 
are  maintained  in  on-line  computer  data 
files  located  at  Headquarters. 

retrkvabiuty: 

This  System  is  indexed  alphabetically 
by  name  in  Headquarters.  Office  of 
Inspection,  and  in  field  offices  and 
retrieved  through  manual  search  of 
index  cards  and/or  through  computer 
search  of  magnetic  media.  Access  to  the 
physical  files  is  by  case  nimiber 
obtained  from  the  name  indices. 

SAFEGUARDS: 

(1)  The  file  jackets,  indices  and 
magnetic  media  are  secured  by  alarms 
and  other  internal  security  devices  in 
locked  rooms  with  guards  on  duty  on  an 
around-the-clock  basis.  Access  to  the 
records  is  available  only  to  employees 
responsible  for  record  management  and 
operational  employees  who  have  a  need 
for  such  information,  each  of  whom 
holds  a  top  secret  security  clearance;  (2) 
The  file  jackets  field  offices  are  located 
in  locked  filing  cabinets  and  when 
employees  are  not  on  duty,  in  locked 
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r  >oins.  Access  to  the  system  is  limited 
t )  employees  holding  top  secret  security 
c  leaxances. 

F  ETENTION  AND  DISPOSAL: 

The  retention  schedule  is  as  follows: 
[  I)  All  judicial  case  records  are  retained 
f  n  a  period  of  30  years;  (2)  Applicant  . 
E  scurity  and  backgroimd  investigation 
I  scords  of  Secret  Service  employees  are 
r  stained  for  20  years  after  retirement  or 
I  Bparation  of  the  employee  from  Secret 
!  ervice  employment;  (3)  Applicant 
i  ivestigation  records  relating  to 
( mployees  of  Bureaus  of  the  Treasury 
iOepartment  other  than  the  Secret 
i$ervice,  are  retained  for  20  years;  (4)  All 
(^ther  records,  the  disposition  of  which 
are  not  otherwise  specified,  are  retained. 
No  destruction  authorized.  Magnetic 
i^edia  indices  are  retained  for  an 
definite  period  of  time.  Disposal: 
sposal  of  records  is  by  burning, 
dding.  maceration,  pulping,  and 
lectronic  deletion. 

MANAQER(8)  AND  ADDRESS: 

Assistant  Directors,  Office  of 
vestigation  and  Office  of  Inspection, 
800  G  St.,  NW,  Washington.  DC  20223. 

I  lOmCATION  PnOCBMJRE: 

The  Director  of  the  U.S.  Secret  Service 
las  exempted  this  system  fit)m  the 
»rovisions  of  5  U.S.C.  552a(e)(4)(G). 

I  ECORD  ACCESS  PROCEDURES: 

The  Director  of  the  U.S.  Secret  Service 
las  exempted  this  System  from  the 
irovisions  of  5  U.S.C.  S52a(e)(4)(H). 

( JONTESTMG  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
I  ibove. 

I  BCORO  SOURCE  CATEGORIES: 

The  Director  of  the  U.S.  Secret  Service 
tas  exempted  this  system  bom  the 
irovisions  of  5  U.S.C.  552a(e)(4)(I). 

I  iXEMPnONS  CLAMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
i52a  (c)(3).  (d).  (e)(4)(G).  (e)(4)(H). 
e)(4)(I)  and  (f)  of  the  Privacy  Act 
>ur8uant  to  5  U.S.C.  552a  (j)  and  (k). 

fiEASURY/USSS  .007 

inrSTEMNAME: 

Protection  Information  System — 
"reasury/USSS. 


(VSTEM  LOCATION: 

(a)  United  States  Secret  Service.  1800 
I  St.,  NW.  Washington.  DC  20223;  (b) 
^residential  Protective  Division.  U.S. 
Secret  Service.  Room  1.  Old  Executive 
Office  Building,  Washington,  DC  20500; 
u:)  Vice-Presidential  Protection 
Division.  U.S.  Secret  Service,  Room  295. 
Executive  Office  Bidlding.  Washington. 


DC  20500.  (d)  Dignitary  Protective 
Division.  U.S.  Secret  Service,  1310  L  St., 
NW,  Suite  500.  Washington,  DC  20005; 
(e)  Special  Services  Division,  U.S. 
Secret  Service,  Washington  Navy  Yard, 
2nd  and  M  St.,  SE,  Bldg.  216, 
Washington,  DC  20374;(f)  Johnson 
Protective  Division,  U.S.  Secret  Service, 
PO  Box  927,  Stonewall,  TX  78671;  (g) 
Ford  Protective  Division,  U.S.  Secret 
Service,  PO  Box  955,  Rancho  Mirage, 
CA  92270-955;  (h)  U.S.  Secret  Service 
Uniformed  Division,  Room  320, 1310  L 
St..  NW.  Washington.  DC  20005;  (i) 
Technical  Security  Division,  1709  New 
York  Avenue,  NW.,  Washington,  DC 
20500.  (j)  Carter  Protective  Division, 
U.S.  Secret  Service,  PO  Box  308,  Plains, 
GA  31780;  (k)  Reagan  Protective 
Division,  2121  Avenue  of  the  Stars,  Fox 
Plaza,  34th  Floor,  Century  City,  CA 
90067;  (1)  WAVES  Center,  Old  Executive 
Office  Bldg.,  Room  065.  (m)  Bush 
Protective  Division,  U.  S.  Secret  Service 
PO  Box  79797,  Houston,  Texas  77279- 
9797.  (n)  White  House  Section,  U.S. 
Secret  Service  Old  Executive  Office 
Bldg.,  Rm-  23,  Washington,  EX:  20500. 
Components  of  this  System  are 
geographically  dispersed  throughout 
Secret  Service  field  offices.  (See  below. 
United  States  Secret  Service  Appendix 
A,  listing  the  addresses  of  Secret  Service 
field  offices.) 

CATEGORIES  OF  MOIVKMIALS  COVERED  BY  THE 
SYSTEM: 

(a)  Individuals  who  have  been  or  are 
currently  the  subject  of  a  criminal 
investigation  by  the  U.S.  Secret  Service 
or  another  law  enforcement  agency  for 
the  violation  of  certain  criTninal  statutes 
relating  to  the  protection  of  persons  or 
the  security  of  properties;  (b) 
Individuals  who  are  the  subjects  of 
investigative  records  and  reports 
supplied  to  the  Secret  Service  by 
Federal,  state,  and  local  law 
enforcement  agencies,  foreign  or 
domestic,  other  non-law  enforcement 
governmental  agencies,  or  private 
institutions  and  individuals;  (c) 
Individuals  who  are  the  subjects  of  non- 
criminal protective  and  backgroimd 
investigations  by  the  Secret  Service  and 
other  law  enforcement  agencies  where 
the  evaluation  of  such  individuals,  in 
accordance  with  criteria  estabUshed  by 
the  Secret  Service,  indicates  a  need  for 
such  investigations;  (d)  Individuals  who 
are  granted  ingress  and  egress  to  areas 
secured  by  the  Secret  Service,  or  to 
areas  in  close  proximity  to  persons 
protected  by  the  Secret  Service, 
including  but  not  limited  to  invitees, 
passholders,  tradesmen,  and  law 
enforcement,  maintenance  or  service 
personnel;  (e)  Individuals  who  have 
attempted  or  solicited  unauthraized 


entry  into  areas  sectired  by  the  Secret 
Service;  individuals  who  have  sought  an 
audience  or  contact  with  persons 
protected  by  the  Secret  Service  or  who 
have  been  involved  in  incidents  or 
events  which  relate  to  the  protective 
functions  of  the  Secret  Service;  (0 
Individuals  who  are  witnesses, 
protectees,  suspects,  complainants, 
informants,  defendants,  fugitives, 
released  prisoners,  and  correspondents 
who  have  been  identified  by  the  Secret 
Service  or  from  information  supplied  by 
other  law  enforcement  agencies, 
governmental  units,  private  institutions, 
and  members  of  the  general  public  in 
connection  with  the  performance  by  the 
Secret  Service  of  its  authorized 
protective  functions. 

CATEOOR«S  OF  RECORDS  M  THE  SYSTEM: 

(a)  Records  containing  information 
compiled  for  the  purpose  of  identifying 
individual  criminal  offenders  and 
alleged  offenders  and  consisting  only  of 
identifying  data  and  notations  of  arrest, 
the  nature  and  disposition  of  criminal 
charges,  sentencing,  confinement, 
release,  and  parole  or  probation  status; 
(b)  Records  containing  information 
compiled  for  the  purpose  of  a  criminal 
investigation,  including  reports  of 
informants  and  investigators,  which  are 
associated  with  an  identifiable 
individual:  (c)  Records  containing 
reports  relative  to  an  individual 
compiled  at  various  stages  of  the 
process  of  enforcement  of  certain 
criminal  laws  from  arrest  or  indictment 
through  release  bom  supervision;  (d) 
Records  containing  information 
supplied  by  other  Federal,  state,  and 
local  law  enforcement  agencies,  foreign 
or  domestic,  other  non-law  enforcement 
governmental  agencies,  private 
institutions  and  persons  concerning 
individuals  who,  because  of  their 
activities,  personality  traits,  criminal  or 
mental  history,  or  history  of  social 
deviancy,  may  be  of  interest  to  the 
Secret  Service  in  connection  with  the 
performance  by  that  agency  of  its 
protective  functions;  (e)  Records 
containing  information  compiled  for  the 
purpose  of  identifying  and  evaluating 
individuals  who  may  constitute  a  threat 
to  the  safety  of  persons  or  security  of 
areas  protected  by  the  Secret  Service;  (f) 
Records  containing  information 
compiled  for  the  purpose  of  background 
investigations  of  individuals,  including 
but  not  limited  to,  passholders, 
tradesmen,  maintenance  or  service 
personnel  who  have  access  to  areas 
secured  by  or  who  may  be  i?.  close 
proximity  to  persons  protected  by  the 
Secret  Sovice. 
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AUTHOmTY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

The  protective  authority  is  contained 
in  18  U.S.C.  3056  and  section  1  of  Pub. 
L.  90-331.  (18  U.S.C.  871;  18  U.S.C. 
1751).  The  protective  and  security 
authority  of  the  U.S.  Secret  Service 
Uniformed  Division  is  contained  in  3 
U.S.C.  202. 

ROUTME  USES  OF  RECORDS  MAMTAINED  IN  THE 
SYSTEM,  MCLUOVM  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  routine  uses  are  as  follows:  (1) 
Disclosure  to  the  Department  of  Justice 
and  other  Federal,  state,  and  local 
governmental  agencies  having  a 
prosecutive  function  for  the  use  of 
attorneys,  magistrates,  and  judges;  and 
parole  and  probation  authorities  for  the 
purpose  of  prosecuting,  sentencing,  and 
determining  the  parole  and  probation 
status  of  criminal  offenders  or  suspected 
criminal  offenders;  and  for  civil  and 
other  proceedings  involving  Secret 
Service  Protective  functions;  (2) 
Disclosure  to  personnel  of  other  Federal, 
state  and  local  law  enforcement 
agencies,  foreign  or  domestic,  for  the 
purpose  of  developing  information  on 
subjects  involved  in  Secret  Service 
protective  investigations  and 
evaluations  and  for  the  purpose  of 
protective  intelligence  briefings  of 
personnel  of  other  law  enforcement  and 
governmental  agencies  assisting  the  U.S. 
Secret  Service  in  the  performance  of  its 
protective  functions;  (3)  Disclosure  to 
personnel  of  Federal,  state,  and  local 
governmental  agencies,  foreign  or 
domestic,  where  such  disclosures  are 
considered  reasonably  necessary  for  the 
purpose  of  furthering  Secret  Service 
en'orts  to  investigate  the  activities  of 
those  persons  considered  to  be  of 
protective  interest;  (4)  Disclosure  to 
personnel  of  Federal,  state,  and  local 
law  enforcement  agencies  and  other 
governmental  agencies,  foreign  or 
domestic,  where  there  is  a  showing  of  a 
reasonable  need  to  accompUsh  a  vahd 
enforcement  piupose;  (5)  Disclosure  to 
personnel  of  private  institutions  and  to 
private  individuals  of  identifying 
information  pertaining  to  actual  or 
suspected  criminal  offenders  or  other 
individuals  considered  to  be  of 
protective  interest  for  the  purpose  of 
furthering  Secret  Service  eff'orts  to 
evaluate  the  danger  such  individuals 
pose  to  persons  protected  by  that 
agency;  (6)  Records  indicating  a 
violation  or  potential  violation  of  law, 
whether  civil,  criminal,  or  regulatory  in 
nature,  and  whether  arising  by  general 
statute  or  particular  program  statute,  or 
by  regulation,  rule,  or  order  issued 
pursuant  thereto,  may  be  disclosed  to 
the  appropriate  agency,  whether 
Federal,  state,  local  or  foreign,  charged 


with  the  responsibility  of  investigating 
or  prosecuting  such  violation  or  charged 
writh  enforcing  or  implementing  the 
statute,  or  rule,  regulation,  or  order 
issued  pursuant  thereto;  (7)  Disclosures 
in  the  coiuse  of  presenting  evidence  to 
a  court,  magistrate  or  administrative 
tribunal  and  disclosures  to  opposing 
counsel  in  the  course  of  discovery 
proceedings  for  the  purpose  of 
enforcing,  or  prosecuting,  a  violation  or 
potential  violation  of  law,  whether  civil, 
criminal  or  regulatory  in  nature  and 
whether  arising  by  general  statute  or 
particular  program  statute,  or  by 
regulation,  rule  or  order  issued  pursuant 
thereto;  (8)  Disclosiues  and/or  responses 
to  Federal,  state  or  local  agencies 
maintaining  civil,  criminal  or  other 
relevant  law  enforcement  information  or 
other  pertinent  information,  such  as 
current  licenses,  if  necessary  to  obtain 
information  relevant  to  an  agency 
decision  concerning  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  issuance  of 
a  contract,  grant  or  other  benefit,  to  the 
extent  that  the  information  is  relevant 
and  necessary  to  the  requesting  agency's 
decision  on  the  matter;  (9)  Disclosiu«s 
of  information  relating  to  criminal  and 
civil  proceedings  to  the  news  media  in 
accordance  with  the  guidelines 
contained  in  28  CFR  50.2.  (10) 
Disclosure  to  a  student  participating  in 
a  Secret  Service  student  volunteer 
program,  where  such  disclosure  is 
necessary  to  further  the  efforts  of  the 
Secret  Service. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVMG,  ACCESSMG,  RETAINING,  AND 
DtSPOSMQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

All  records  are  contained  in  file 
jackets,  microfilm,  or  microfiche. 
Portions  of  the  information  contained  in 
the  records  are  maintained  in  on-line 
computer  data  files  located  at 
Headquarters  and  in  the  Old  Executive 
Office  Building. 

RETRIEVABNJTY: 

This  System  is  indexed  by  case 
number  and  other  case  related  data  in 
master  and  magnetic  media  indices. 
Access  to  the  physical  files  is  by  case 
number,  both  at  Headquarters  and  the 
field  offices. 

SAFEGUARDS: 

(1)  The  file  jackets  and  magnetic 
media  are  secured  in  locked  rooms 
secured  by  alarms  and  other  internal 
security  devices  with  guards  on  duty  on 
a  twenty  four  hour  basis.  Access  to  the 
records  is  available  only  to  employees 
responsible  for  record  management  and 
operational  employees  who  have  a  need 


for  such  information,  each  of  whom 
holds  a  top  secret  security  clearance;  (2) 
The  file  jackets  in  field  offices  are 
located  in  locked  filing  cabinets  and  in 
locked  and  alarmed  rooms  when 
employees  are  not  on  duty.  Access  to 
the  system  is  limited  to  employees  of 
the  Secret  Service  holding  top  secret 
security  clearances. 

RETEKnON  AND  DISPOSAL: 

The  retention  schedule  for  records  is 
as  follows:  (1)  All  judicial  case  records 
are  retained  for  a  period  of  30  years.  In 
cases  where  periodic  checkups  are 
conducted  in  protective  intelligence 
cases,  the  retention  period  is  computed 
bom  the  date  of  the  final  check-up.  (2) 
All  other  protective  intelligence  case 
records  including  protective  surveys 
and  non-judicial  protective  intelligence 
cases  are  routinely  retained  for  a  period 
of  five  years;  (3)  Disposal  of  records 
contained  in  this  System  is  by  burning 
or  shredding. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Director.  Office  of  Protective 
Research,  Assistant  Director  Protective 
Operations.  U.S.  Secret  Service,  1800  G 
St.,  NW.  Washington.  DC  20223. 

NOTIFICATION  PROCEDURE: 

In  accordance  with  the  provisions  of 
5  U.S.C.  552a  (j)  and  (k)  the  Director  of 
the  U.S.  Secret  Service  has  exempted 
this  System  from  the  provisions  of  5 
U.S.C.  552a(e)(4)(G). 

RECORD  ACCESS  PROCEDURES: 

In  accordance  with  the  provisions  of 
5  U.S.C.  552a  (j)  and  (k)  the  Director  of 
the  U.S.  Secret  Service  has  exempted 
this  System  fi-om  the  provisions  of  5 
U.S.C.  552a(e)(4)(H). 

CONTESTING  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

In  accordance  with  the  provisions  of 
5  U.S.C.  552a  (j)  and  (k)  the  Director  of 
the  U.S.  Secret  Service  has  exempted 
this  System  from  the  provisions  of  5 
U.S.C.  552a(e)(4)(I). 

EXEMPnONS  CLAIMED  FOR  THE  SYSTOI: 

This  system  is  exempt  bom  5  U.S.C. 
552a  (c)(2).  (c)(3).  (c)(4).  (d),  (e)(3). 
(e)(4)(G).  (e)(4)(H).  (e)(4)(I).  (e)(5).  (e)(8). 
(f)  and  (g)  of  the  Privacy  Act  pursuant 
to  5  U.S.C.  552a  (j)  and  (k). 

TREASURY/USSS  .008 

SYSTEM  NAME: 

Public  Affairs  Record  System — 
Treasury/USSS. 
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SYSTEM  location: 

U.S.  Secret  Service.  1800  G  St.,  NW, 
Washington.  DC  20223. 

QATEGOmES  OF  INOIVIOUALS  COVERED  BY  THE 
IshrSTEM: 

'  (a)  Persons  who  are  private  citizens 
who  correspond  requesting  information 
relating  to  the  Secret  Service;  (b) 
Persons  who  are  members  of  the  news 
Itiiedia,  authors  and  publishers 
requesting  information  about  the  Secret 
Service;  (c)  Members  of  Congress  who 
[pake  inquiries  with  the  Secret  Service; 
(d)  Persons  who  are  recipients  of  the 
iSecret  Service  Honor  Award,  who  have 
received  recognition  from  or  assisted  the 
Secret  Service. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(a)  Records  of  inquiries  received  from 
'the  general  public,  the  communication 
media  and  the  press  relative  to  Secret 
Service  activities;  (b)  Records  of  awards 
presented  by  the  Secret  Service;  (c) 
i  'ecords  of  Congressional  inquiries  and 
( orrespondence. 

t  UTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

18  U.S.C.  3056  and  Treasury 
)epartment  Order  Number  173-3,  dated 
)ctober  29, 1965. 

itOUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

I  The  routine  uses  are  as  follows:  (1) 
Disclosures  and/or  responses  to 
nembers  of  Congress  and/or  the  general 
public.  (2)  Disclosure  to  a  student 
participating  in  a  Secret  Service  student 
olunteer  program,  where  such 
isclosure  is  necessary  to  further  the 
fTorts  of  the  Secret  Service. 

lES  AND  PRACTICES  FOR  STORING, 
lETRIEVVIG,  ACCESSMQ,  RETAMMG,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

inORAGE: 

Records  comprising  this  System  are 
naintained  in  file  jackets. 

Ctrievability: 

Records  are  filed  alphabetically  and 
I  :hronologically. 

I  SAFEGUARDS: 

The  records  are  secured  in  locked 
iling  cabinets  and/or  in  locked  rooms, 
vith  guards  on  duty  on  a  twenty  four 
lOur  basis.  Access  is  available  only  to 
onployees  responsible  for  management 
)f  the  systepi  and  operational 
employees  who  have  a  need  for  such 
nformation,  each  of  whom  holds  a  top 
»cret  security  clearance. 

KTENTION  AND  disposal: 

Records  in  this  system  are  maintained 
n  accordance  with  mandatory  General 


Services  Administration,  Records 
Schedule  14,  Items  1-7.  Disposal  of 
records  is  by  burning,  shredding,  and 
electronic  deletion. 

system  manager(s)  and  address: 
Assistant  Director,  Office  of 
Government  Liaison  and  PubUc  Affairs, 
U.S.  Secret  Service,  1800  G  St..  NW. 
Room  805.  Washington,  DC  20223. 

NOTIFICATION  PROCEDURE: 

Individuals  who  wish  to  present  a 
request  as  to  whether  this  system 
contains  records  pertaining  to  them 
should  address  inquiries  to:  Freedom  of 
Information  and  Privacy  Acts  Officer. 
U.S.  Secret  Service.  1800  G  St.,  NW, 
Room  720,  Washington,  DC  20223. 

RECORD  access  PROCEDURES: 

Requests  for  information  contained  in 
the  System  should  be  addressed  to: 
Freedom  of  Information  and  Privacy 
Acts  Officer,  U.S.  Secret  Service.  1800  G 
St..  NW.  Room  720,  Washington.  DC 
20223. 

CONTESTING  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

(a)  The  general  public,  the  news 
media  and  members  of  Congress  who 
correspond  with  the  Secret  Service;  (b) 
Persons  who  have  received  awards  or 
honors  from  the  Secret  Service. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
TREASURY/USSS  .009 
SYSTEM  name: 

Training  Information  System — 
Treasury/USSS. 

SYSTEM  location: 

James  J.  Rowley  Training  Center, 
Laurel.  MD  20707,  and  1310  L  St..  NW, 
Room  904,  Washington,  DC  20005. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system:  1 

Individuals  who  are  now  or  were 
Secret  Service  employees  and  officers  of 
the  U.S.  Secret  Service  Uniformed 
EH  vision. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  containing  the  type  and  dates 
of  training  programs  of  the  U.S.  Secret 
Service  employees,  officers  of  the  U.S. 
Secret  Service  Uniformed  Division 
including  course  control  documents  and 
lesson  plans  for  classes  conducted  by 
the  Office  of  Training. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

18  U.S.C.  3056. 


ROUTME  USES  OF  RECORDS  MABIT AMED  M  THE 
SYSTEM,  BICLUOMG  CATEQORKS  OF  USERS  AND 
THE  PURPOOS  OF  SUCH  USC8: 

Disclosure  to  a  student  participating 
in  a  Secret  Service  student  volunteer 
program,  where  such  disclosure  is 
necessary  to  further  the  efforts  of  the 
Secret  Service,  otherwise,  disclosures 
are  not  made  outside  of  the  Agency. 

POUOES  AND  PRACTICES  FOR  STORBM, 
RETRIEVMG,  ACCESSMG,  RETAMMG,  AND 
DI8P06M0  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  cards  and 
in  a  computer  database. 

retrievabkjty: 
Records  are  filed  alphabetically. 

SAFEGUARDS: 

Records  are  secured  in  locked  rooms 
with  alarms  when  employees  are  not  on 
duty.  Access  is  available  only  to 
employees  responsible  for  management 
of  the  records  and  operational 
employees  who  have  a  need  for  such 
information,  each  of  whom  holds  a  top 
secret  security  clearance. 

RETENTION  AND  DISPOSAL: 

Records  are  currently  disposed  of  at 
varying  intervals  in  accordance  with 
record  retention  schedules  approved  by 
the  National  Archives  and  Records 
Administration  (NARA). 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Director,  Office  of  Training, 
U.S.  Secret  Service,  Room  900. 1310  L 
St..  NW.  Washington.  DC  20005. 

NOTIFICATION  PROCEDURE: 

Individuals  who  wish  to  present  a 
request  as  to  whether  this  system 
contains  records  pertaining  to  them 
should  address  inquiries  to:  Freedom  of 
Information  and  Privacy  Acts  Officer, 
U.S.  Secret  Service.  1800  G  St..  NW, 
Room  720,  Washington,  DC  20223. 

RECORD  ACCESS  PROCEDURES: 

Requests  for  information  contained  in 
the  system  should  be  addressed  to: 
Freedom  of  Information  and  Privacy 
Acts  Officer,  U.S.  Secret  Service,  1800  G 
St.,  NW,  Room  720,  Washington,  DC 
20223. 

CONTESTING  RECORD  PROCEDURES: 

See  "Record  access  procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

(a)  Individuals  who  are  now  or  were 
Secret  Service  employees,  officers' of  the 
U.S.  Secret  Service  Uniformed  Division; 
(b)  Individuals  from  other  Federal,  state 
and  local  law  enforcement  agencies. 

EXEMPTIONS  CLAMB)  FOR  THE  SVSTBC 

None. 
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USSSAppMidlxA 

U.S.  Secret  Service  field  offices  and 
resident  offices: 

Western  Bank  Building,  505  Marquette 
Street,  NW,  Suite  1700,  Albuquerque,  NM 
87102. 

6100  Rockside  Woods  Blvd.,  Room  440, 
Cleveland,  OH  44131-2334. 

Equitable  Building.  PO  Box  54407,  Atlanta. 
GA  30308. 

Strom  Thurmond  Federal  Bldg..  1835 
Assembly  Street.  Suite  1425,  Columbia,  SC 
29201. 

Federal  Office  Building,  300  East  8th 
Street,  Suite  972,  Austin,  TX  78701. 
500  South  Front  Street,  Suite  800. 
Columbus.  OH  43215. 

100  S.  Charles  Street.  11th  Floor. 
Baltimore.  MO  21201. 

125  East  John  W.  Carpenter  Fwy.  Suite 
#300.  Irving,  TX  75062. 

Daniel  Bldg.,  15  South  20th  St..  Suite  1125. 
Birmingham,  AL  35233. 

1660  Lincoln  Street,  Suite  1430,  Denver, 
CO  80264. 

Thomas  P.  O'Neill,  Jr.  Federal  Bldg.,  10 
Causeway  Street,  Suite  791,  Boston,  MA 
02222-1080. 

Patrick  V.  McNamara  Building.  Suite  1000. 
477  Michigan  Avenue.  Detroit.  MI  48226. 
610  Main  St..  Suite  300,  Buffalo.  NY  14202. 
Mesa  One  Building.  4849  North  Mesa. 
Suite  210,  El  Paso,  TX  79912. 

1  Valley  Square,  Suite  910,  Charleston.  WV 
25301. 

330  Ionia  Ave..  NW.  Suite  302.  Grand 
Rapids,  MI  49503-2350. 

One  Fairview  Center,  6302  Fairview  Rd., 
Suite  400.  Charlotte.  NC  28210. 

300  Ala  Moana  Boulevard:  Room  6-210. 
PO  Box  50046.  Honolulu.  HI  96850. 

Gateway  IV  Building.  300  Riverside  Plaza. 
Suite  1200  North.  Chicago.  IL  60606. 

602  Sawyer  St..  Suite  500.  Houston.  TX 
77007. 

John  Weld  Peck  Federal  Building.  550 
Main  Street,  Room  6118.  Cincinnati.  OH 
45202. 

575  N.  Pennsylvania  Street.  Suite  211. 
Federal  Bldg.,  Indianapolis.  IN  46204. 

Federal  Bldg..  100  West  Capitol  Street. 
Suite  840.  Jackson.  MS  39269. 

7820  Arlington  Expressway.  Suite  500, 
Jacksonville,  FL  32211. 

Hale  Boggs  Federal  Building,  501  Magazine 
St.,  Room  807,  New  Orleans,  LA  70130. 

1150  Grand  Avenue,  Suite  510.  Kansas 
City.  MO  64106. 

PO  Box  16027.  Federal  Station.  Las  Vegas. 
NV  89101. 

7  World  Trade  Center,  9th  Fl.,  New  York, 
NY  10048-1901. 

Ill  Center  Street,  Suite  1700,  Little  Rock. 
AR  72201. 

35  Pinelawn  Road,  Suite  216E.  Melville, 
NY  11747. 

Federal  Building.  Suite  640.  200  Granby 
Street.  Norfolk.  VA  23510. 

RoyBal  Federal  Bldg..  17th  Fl.,  255  E. 
Temple  Street.  Los  Angeles,  CA  90012. 

Lakepointe  Towers,  Suite  650,  4013  NW 
Expressway,  Oklahoma  City,  OK  73116. 

135  W.  Central  Blvd..  Suite  670,  Orlando, 
FL  32801. 

377  Federal  Building,  600  Dr.  Martin 
Luther  King,  Jr.,  Place,  Louisville.  KY  40202. 


Old  Federal  Bldg;  106  S.  15th  Street,  Room 
905,  Omaha,  NE  68102. 

5350  Poplar  Ave..  Suite  204.  Memphis,  TN 
38119. 

8375  Northwest  53rd  Street.  Suite  100, 
Miami,  FL  33166. 

600  Arch  Street,  7236  Federal  Bldg; 
Philadelphia,  PA  19106-1676. 

572  Federal  Courthouse,  517  E.  Wisconsin 
Ave.,  Milwaukee,  WI  53202. 

3200  North  Central  Ave..  Suite  2180. 
Phoenix.  AZ  85012. 

218  U.S.  Courthouse.  110  South  4th  Street. 
Minneapolis,  MN  55401. 

William  S.  Moorehead  Federal  Bldg..  1000 
Liberty  Avenue.  Room  835.  Pittsburgh,  PA 
15222. 

182  Saint  Francis  Street,  Suite  200.  Mobile. 
AL  36602. 

121  Southwest  Salmon  Street,  Suite  1330, 
Portland,  OR  97204,  (503)  326-2162. 

801  Broadway  Street,  U.S.  Courthouse  658, 
Nashville,  TN  37203.  (615)  736-5841. 

The  Federal  Center,  380  Westminster  St., 
Suite  343,  Providence,  RI  02903.  (401)  331- 
6456. 

Headquarters  Plaza — West  Tower.  Suite 
700.  One  Speedwell  Ave.,  Morristown,  NJ 
07960,  (973)  984-5760. 

Main  St  Centre,  600  East  Main  Street,  Suite 
1910,  Richmond,  VA  23240,  (804)  771-2274. 
265  Church  Street,  Suite  1201.  New  Haven, 
CT  06510.  (203)  865-2449. 

4407  Bland  Road,  Suite  210,  Raleigh.  NC 
27609. 
PO  Box  1525,  Riverside,  CA  92502. 
501 J  Street,  Suite  530,  Sacramento,  CA 
95814,(916)498-5141. 

301  E  Genese,  Suite  200,  Saginaw,  MI 
48607. 

U.S.  Courts  and  Customshouse,  280  South 
1st  St.,  Suite  2050,  San  Jose,  CA  95113. 

200  W.  Santa  Ana  Blvd.,  Suite  500,  Santa 
Ana,  CA  92701. 

1114  Market  Street,  Room  924.  St.  Louis. 
MO  63101. 

57  West  200  South.  Suite  450,  Salt  Lake 
City,  UT  84101. 

1050  Connecticut  Ave.,  NW,  Suite  1000, 
Washington,  DC  20036. 

727  E.  EKirango,  Room  B410.  Federal 
Building,  San  Antonio,  TX  78206, 

550  West  C  St..  Suite  660,  San  Diego,  CA 
92101. 

345  Spear  St..  Suite  530.  San  Francisco.  CA 
94105. 

1510  F  D  Roosevelt  Ave.,  Suite  3B, 
Guaynabo,  PR  00968. 

890  Federal  Building.  915  Second  Avenue. 
Seattle.  WA  98174. 

601  W.  Riverside  Avenue,  Suite  1340, 
Spokane.  WA  99201. 

400  West  Monroe.  Suite  301,  Springfield, 
IL  62704. 

501  East  Polk  St.,  Room  1101.  Tampa.  FL 
33602. 

Suite  800,  505  South  Flagler  Drive.  West 
Palm  Beach,  FL  33401. 

140  Grand  St.,  Suite  300,  White  Plains.  NY 
10601. 

1  Rodney  Square,  Room  414,  920  King  St., 
Wilmington,  DE  19801. 

Ventnor  Professional  Campus,  6601 
Ventnor  Ave.,  Suite  501,  Ventnor  City,  NJ 
08406. 

JFK  International  Airport.  Bldg.  #75,  Room 
246,  Jamaica,  NY  11430. 


Suite  508,  7  Laurens  St.,  NCNB  Plaza, 
Greenville.  SC  29601. 

American  Embassy/USSS-r-London, 
England  PSC  801.  Box  64.  FPO  AE  09498- 
4064. 

American  Embassy /USSSr-Mani la. 
Philippines  FPO  AP  96515. 

American  Embassy/USSS — Paris.  PSC  116. 
Box  D306,  APO  AE  09777-5000. 

American  Embassy/USSS — ^Rome,  Italy 
PSC  59,  Box  62,  USSS,  APO  AE  09624. 

American  Embassy,  Box  64,  APO  AP 
96546. 

U.S.  Embassy— Bogota.  Unit  5116.  APO  AA 
34038. 

American  Embassy.  Bonn,  PSC  117,  Box 
300,  APO  AE  09080. 

U.S.  Consulate  General,  PSC  464,  Box  30. 
FPO  AP  96522-0002. 

United  States  Consulate  General.  PSC  59, 
Milan.  100  Milan.  APO  AE  09624. 

U.S.  Consulate.  Montreal.  PO  Box  847. 
Champlain.  NY  12919-0847. 

American  Embassy.  Nicosia.  PSC  815,  FPO 
AE  09836. 

U.S.  Embassy,  PO  Box  5000,  Ogdensburg, 
NY  13669. 

BILLING  COOE:  VT20-<n-P 

Office  of  Thrift  Supervision 
TREASURY/OTS  .001 
SYSTEM  NAME: 

Confidential  Individual  Information 
System — Treasuiy/OTS. 

SYSTEM  location: 

Enforcement  Division,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW, 
Washington,  DC  20552.  Computerized 
records  of  Suspicious  Activity  Reports 
(SAR),  with  status  updates,  are  managed 
by  FinCEN  pursuant  to  a  contractual 
agreement,  and  are  stored  at  the  Internal 
Revenue  Service's  Computing  Center  in 
Detroit,  Michigan.  Authorized  personnel 
at  the  Federal  financial  regulatory 
agencies  have  on-line  access  to  the 
computerized  database  managed  by 
FinCEN  through  individual  work 
stations  that  are  linked  to  the  database 
central  computer. 

CATEQOmES  OF  MOMOUALS  COVERED  BY  THE 
SYSTEM: 

Directors,  officers,  employees,  agents, 
borrowers,  and  persons  participating  in 
the  conduct  of  the  affairs  of  entities 
regulated  by  the  OTS  who  have  been 
involved  in  suspected  criminal  activity 
or  suspicious  financial  transactions  and 
referred  to  law  enforcement  officials; 
and  other  individuals  who  have  been 
involved  in  irregularities,  violations  of 
law,  or  unsafe  or  unsound  practices 
referenced  in  documents  recbived  by 
OTS  in  the  exercising  of  its  supervisory 
functions. 

These  records  also  contain 
information  concerning  individuals  who 
have  filed  notices  of  intention  to  acquire 
control  of  a  savings  association; 
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»ntrolling  persons  of  companies  that 
lave  applications  to  acquire  control  of 
.  t  savings  association;  and  organizers  of 
savings  associations  who  have  sought 
federal  Savings  and  Loan  Insurance 
Corporation  (FSLIC)  or  Saving 
\ssociation  Insurance  Fund  (SAIF) 
nsurance  of  accounts  or  federal 
diarters. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Application  information  and  inter- 
igency  and  intra-agency 
:orrespondence,  memoranda  and 
reports.  The  SAR  contains  information 
dentifying  the  financial  institution 
nvolved,  the  suspected  person,  the  type 
}f  suspicious  activity  involved,  the 
amount  of  loss  known,  and  any 
Mritnesses. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
12  U.S.C.  1464;  44  U.S.C.  3101. 

PURPOSE(S): 

The  overall  system  serves  as  a  central 
DTS  repository  for  investigatory  or 
enforcement  information  related  to  the 
responsibility  of  OTS  to  examine  and 
supervise  savings  associations.  It  also 
serves  to  store  information  on 
applicants  to  acquire,  control,  or  insure 
a  savings  association  in  connection  with 
OTS's  regulatory  responsibiUties. 

The  system  maintained  by  FinCEN 
serves  as  the  database  for  the 
cooperative  storage,  retrieval,  analysis, 
and  use  of  information  relating  to 
Suspicious  Activity  Reports  made  to  or 
by  the  Federal  financial  regulatory 
agencies  and  FinCEN  to  various  law 
enforcement  agencies  for  possible 
criminal,  civil  or  administrative 
proceedings  based  on  known  or 
suspected  violations  affecting  or 
involving  persons,  financial  institutions, 
or  other  entities  imder  the  supervision 
or  jurisdiction  of  such  Federal  financial 
regulatory  agencies. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  in  these  records  may  be 
used  to:  (1)  Provide  the  Department  of 
Justice  with  periodic  reports  on  the 
number,  amount,  individual  identity 
and  other  details  concerning 
outstanding  potential  criminal 
violations  of  the  law  that  have  been 
referred  to  the  Department;  (2)  Provide 
the  Federal  financial  regulatory  agencies 
and  FinCEN  with  information  relevant 
to  their  operations;  (3)  Provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation;  (4) 
Provide  information  or  records  to  any 
appropriate  governmental  agency  or 


self-regulatory  organization  charged 
with  the  responsibility  of  administering 
law  or  investigating  or  prosecuting 
violations  of  law  or  charged  with 
enforcing  or  implementing  a  statute, 
rule,  regulation,  order,  policy,  or 
Ucense;  (5)  Disclose,  when  considered 
appropriate,  information  to  a  bar 
association,  or  other  professional 
organizations  performing  similar 
functions,  for  possible  disciplinary 
action;  (6)  Disclose  information  when 
appropriate  to  international  and  foreign 
governmental  authorities  in  accordance 
with  law  and  formal  or  informal 
international  agreements;  and  (7) 
Provide  information  to  any  person  with 
whom  the  OTS  contracts  to  reproduce, 
by  typing,  photocopying  or  other  means, 
any  record  within  this  system  for  use  by 
the  OTS  and  its  staff  in  coimection  with 
their  official  duties  or  to  any  person 
who  is  utilized  by  the  OTS  to  perform 
clerical  or  stenographic  functions 
relating  to  the  official  business  of  the 
OTS. 

POUCIES  AND  PRACTICES  FOR  STORfflQ, 

retrievmg.  accessmg,  retamino,  and 
disposing  of  records  m  the  system: 

storage: 

Records  are  maintained  on  magnetic 
media  and  in  paper  files. 

retrievabuty: 

Computer  output  and  file  folders  are 
retrievable  by  indexes  of  data  fields, 
including  name  of  financial  institution 
and  individual's  name. 

SAFEGUARDS: 

Paper  files  are  stored  in  lockable 
metal  file  cabinets  with  access  limited 
to  authorized  individuals.  Computer 
disks  maintained  at  OTS  are  accessed 
only  by  authorized  personnel.  The 
database  maintained  by  FinCEN 
complies  with  applicable  security 
requirements  of  the  Department  of  the 
Treasury.  On-line  access  to  the 
information  in  the  database  is  limited  to 
authorized  individuals,  and  each 
individual  has  been  issued  a  non- 
transferable identifier  or  password. 

retention  and  dbposal: 

Records  are  periodically  updated  to 
reflect  changes  and  maintained  as  long 
as  needed. 

system  manager(s)  and  address: 

Deputy  Chief  Counsel  for 
Enforcement,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW, 
Washington,  DC  20552. 

NOTIFICATION  PROCEDURE: 

The  system  is  exempt  from 
notification  and  record-access 
requirements  and  requirements  that  an 


individual  be  permitted  to  contest  its 
contents  under  5  U.S.C.  552a  (j)(2)  and 
(k)(2)  as  relating  to  investigatory 
material  compiled  for  law  enforcement 
purposes. 

RECORD  access  PROCEDURE: 

See  "Notification  procedure"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification  procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

Suspicious  activity  reports  and 
related  historical  information  and 
updating  forms  compiled  by  financial 
institutions,  the  OTS,  and  other  Federal 
financial  regulatory  agencies  for  law 
enforcement  purposes.  The  OTS  will 
also  include  information  from 
applicants,  inter-agency  and  intra- 
agency  correspondence,  memoranda, 
and  reports. 

EXEMPTIONS  CUUMED  FOR  THE  SYSTBL* 

This  system  is  exempt  from  5  U.S.C. 
552  a(c)(3).  (d)(1).  (d)(2).  (d)(3),  {d)(4). 
(e)(1).  (e)(4)(G),  (H)  and  (I),  and  (f)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  5S2a 
(j)(2)  and  (k)(2). 

TREASURY/OTS  .002 
SYSTEM  NAME: 

Correspondence/Correspondence 
Tracking. 

SYSTEM  location: 

Office  of  Thrift  Supervision, 
Department  of  the  Treasury,  1700  G 
Street,  NW.,  Washington,  DC  20552. 

categories  of  MDIVIOUALS  covered  by  THE 
system: 

White  House  and  Executive  Office  of 
the  President  officials.  Members  of 
Congress,  Treasury  E)epartment  officials, 
the  general  public,  and  businesses. 

categories  of  records  in  the  system: 

Incoming  correspondence  addressed 
to  the  Director  of  OTS,  letters  from 
members  of  Congress  transmitting 
letters  from  constituents  or  making 
inquiries;  OTS  responses;  OTS 
memoranda  and  notes  used  to  prepare 
responses;  and  information  concerning 
internal  office  assignments,  processing 
and  response  to  the  correspondence. 

PURPOSE(S): 

To  maintain  written  records  of 
correspondence  addressed  to  the 
Director  of  OTS  and  Congressional 
correspondence;  to  track  the  progress  of 
the  response;  to  documant  the 
completion  of  the  response  to  the 
incoming  correspondence. 
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ROUTME  USES  OF  RECORDS  IIAINTAINEO  M  THE 
SYSTEM,  MCLUDINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

(1)  EKsclosures  may  be  made  to  a 
Congressional  office  from  the  records  of 
an  individual  in  response  to  an  inquiry 
made  at  the  request  of  the  individual  to 
whom  the  record  pertains;  (2) 
Information  may  be  disclosed  to  the 
appropriate  governmental  agency 
charged  with  the  responsibility  of 
administering  law  or  investigating  or 
prosecuting  violations  of  law  or  dharged 
with  enforcing  or  implementing  a 
statute,  rule,  regulation,  order  or  license. 

POUaES  AND  PRACTICES  FOR  STORING. 
RETRIEVMG,  ACCESSMG,  RETAINING,  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  magnetic 
media  and  in  paper  hies. 

retrievabhjty: 

Records  are  maintained  by  name  of 
individual;  assignment  control  niunber. 

SAFEGUARDS: 

Access  to  paper  records  is  limited  to 
authorized  personnel  with  a  direct  need 
to  know.  Some  paper  records  are 
maintained  in  locked  file  cabinets  in  a 
secured  office  with  access  limited  to 
those  personnel  whose  official  duties 
require  access.  Access  to  computerized 
records  is  limited,  through  the  use  of  a 
password,  to  those  whose  official  duties 
require  access. 

RETBinON  AND  DISPOSAL: 

Computerized  records  relating  to  non- 
congressicHial  correspondence  are 
retained  for  two  (2)  years  after  the 
Director's  term.  Computerized  records 
relating  to  congressional 
correspondence  are  kept  permanently. 
Paper  records  are  retained  for  two  (2) 
years  after  the  Director's  or  member  of 
Congress'  term,  then  transferred  directly 
to  the  National  Archives. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Congressional  Affairs.  See 
"Location"  for  address. 

NOmCATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  or  gain 
access  to  records  maintained  in  this 
system  must  submit  a  request 
containing  the  following  elements:  (1) 
Identify  the  record  system;  (2)  identify 
the  category  and  type  of  records  sought; 
and  (3)  provide  at  least  two  items  of 
secondary  identification  (date  of  birth, 
employee  identification  number,  dates 
of  employment  or  similar  information). 
Address  inquiries  to  Manager, 
Dissemination  Branch,  Office  of  Thrift 


Supervision,  1700  G  Street,  NW, 
Washington,  DC  20552. 

RECORDS  ACCESS  PROCEDURE: 

See  "Notification  procediu-e"  above! 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification  procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

Congressional  letters  and  responses 
from  a  Member  of  Congress  and/or  a 
constituent. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
TREASURY/OTS  .003 
SYSTEM  NAME: 

Consumer  Complaint  System. 

SYSTEM  LOCATION: 

Office  of  Thrift  Supervision, 
Department  of  the  Treasiuy,  1700  G 
Street,  NW.,  Washington,  DC  20552.  See 
appendix  A  for  appropriate  local 
address  of  OTS  Regional  Offices. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Persons  who  submit  inquiries  or 
complaints  concerning  federally  insiued 
depository  institutions,  service 
corporations,  and  subsidiaries. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Consumer's  name,  savings 
association's  docket  number,  case 
number  as  designated  by  a  Consumer 
Complaint  Case  number.  Within  these 
categories  of  records,  the  following 
information  may  be  obtained: 
Consumer's  address,  source  of  inquiry 
or  complaint,  nature  of  the  inquiry  or 
complaint,  nature  of  the  inquiry  or 
complaint  designated  by  instrument  and 
complaint  code,  information  on  the 
investigation  and  resolution  of  inquiries 
and  complaints. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
15  U.S.C.  57a(f),  5  U.S.C.  301. 

PURPOSE(S): 

OTS  uses  this  system  to  track 
individual  complaints  and  to  provide 
additional  information  about  each 
institution's  compliance  with  regulatory 
requirements. 

ROUTME  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUOING  CATEQORES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

(1)  Information  may  be  disclosed  to 
officials  of  regulated  savings 
associations  in  connection  with 
investigation  and  resolution  of 
complaints  and  inquiries;  (2)  relevant 
information  may  be  made  available  to 
appropriate  law  enforcement  agencies  or 
authorities  in  connection  with 


investigation  and/or  prosecution  of 
alleged  civil,  criminal  and 
administrative  violations;  (3) 
disclosures  may  be  made  to  a 
Congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(4)  disclosures  may  be  made  to  other 
Federal  and  nonfederal  governmental 
supervisory  or  regulatory  authorities 
when  the  subject  matter  is  within  such 
other  agency's  jurisdiction. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVMG,  ACCESSING,  RETAINING,  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  paper  files 
and  on  magnetic  media. 

RETRIEVABILITY: 

By  name  of  individual,  complaint 
case  number,  savings  association  name, 
docket  niunber,  district  complaint  code, 
instrument  code,  source  code  or  by 
some  combination  thereof. 

SAFEGUARDS: 

Paper  records  are  maintained  in 
locked  file  cabinets  with  access  limited 
to  those  personnel  whose  official  duties 
require  access.  Access  to  computerized 
records  is  Umited,  through  use  of  the 
system  passwords,  to  those  whose 
official  duties  require  access. 

RETENTION  AND  DISPOSAL: 

Active  paper  files  are  maintained 
until  the  case  is  closed.  Closed  files  are 
retained  six  (6)  years  then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Manager,  Consiuner  Programs.  See 
"Location"  for  address. 

NOTnCATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  or  gain 
access  to  records  maintained  in  this 
system  must  submit  a  request 
containing  the  following  elements:  (1) 
Identify  the  record  system;  (2)  identify 
the  category  and  type  of  records  sought; 
and  (3)  provide  at  least  two  items  of 
secondary  identification  (date  of  birth, 
employee  identification  number,  dates 
of  employment  or  similar  information). 
Address  inquiries  to  Manager, 
Dissemination  Branch,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW, 
Washington,  D.C.  20552. 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  procediure"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification  procediue"  above. 

RECORD  SOURCE  CATEGORIES: 

Inquirer  or  complainant  (or  his  or  her 
representative  which  may  include  a 
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member  of  Congress  or  an  attorney); 
savings  association  ofHcials  and 
employees;  compliance/safety  and 
soundness  examiner(s);  and  other 
supervisory  records. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
TREASURY/OTS  .004 
SYSTEM  name: 

Criminal  Referral  Database. 

SYSTEM  LOCATION: 

Office  of  Thrift  Supervision, 
Department  of  the  Treasury,  1700  G 
Street,  NW.,  Washington,  DC  20552.  See 
appendix  A  for  appropriate  local 
address  of  OTS  Regional  Offices. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  suspected  of  having 
committed  crime(s)  and  individuals 
indicted  or  convicted  of  crime(s)  against 
or  involving  savings  associations. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Criminal  referrals. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
12  U.S.C.  1464;  44  U.S.C.  3101. 

PURPOSE(S): 

This  system  lists  all  matters  referred 
to  the  Department  of  Justice  for  possible 
criminal  proceedings. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

Information  may  be  disclosed  to  the 
appropriate  governmental  agency 
charged  with  the  responsibility  of 
administering  law  or  investigating  or 
prosecuting  violations  of  law  or  dbarged 
with  enforcing  or  implementing  a 
statute,  rule,  regulation,  order  or  license. 

pouaes  and  practices  for  storing, 
retrievmg,  accessmg,  retaining.  disposing 
of  records  in  the  system: 

storage: 

Records  are  maintained  in  paper  files 
and  on  magnetic  media. 

retrievabuty: 

Records  are  filed  by  name  of 
individual,  savings  institution  or 
referral  control  number. 

safeguards: 

Paper  records  are  maintained  in 
locked  file  cabinets.  Access  is  limited  to 
personnel  whose  official  duties  require 
such  access  and  who  have  a  need  to 
know  the  information  in  a  record  for  a 
job-related  purpose.  Access  to 
computerized  records  is  limited, 
through  use  of  a  password,  to  those 
whose  official  duties  require  access. 


retention  and  disposal: 

Records  are  periodically  updated  to 
reflect  changes,  and  maintained  in 
electronic  form  as  long  as  needed  for  the 
purpose  for  which  the  information  was 
collected.  Records  will  then  be  disposed 
of  in  accordance  with  applicable  law. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  Counsel,  Office  of  Enforcement. 
See  "System  location"  for  address. 

NOTIFICATION  PROCEDURE: 

This  system  is  exempt  trom 
notification  and  record-access 
requirements  and  requirements  that  an 
individual  be  permitted  to  contest  its 
contents  under  5  U.S.C.  552a(j)(2)  and 
(k)(2)  as  relating  to  investigatory 
material  compiled  for  law  enforcement 
purposes. 

RECORDS  ACCESS  PROCEDURE: 

See  "Notification  procedure"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification  procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

Criminal  Referral  forms  compiled  for 
law  enforcement  purposes. 

EXEMPTIONS  CLABIED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a(c)(3).  (d)(1).  (d),  (e)(1),  (e)(4)(G), 
(H)  and  (I),  and  (f)  of  the  Privacy  Act 
pursuant  to  5  U.S.C.  552a(i)(2)  and 
(k)(2). 

TREASURY/OTS  .005 

SYSTEM  NAME: 

Employee  Counseling  Services. 

SYSTEM  LOCATION: 

Office  of  Thrift  Supervision, 
IDepartment  of  the  Treasury,  1700  G 
Street,  NW..  Washington,  DC  20552.  See 
appendix  A  for  appropriate  local 
address  of  OTS  Regional  Offices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Employees  who  seek  counseling 
services. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Counseling  records. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTBM: 
5  U.S.C.  301,  44  U.S.C.  3101. 

PURPOSE(S): 

To  provide  a  history  and  record  of  the 
employee  counseling  session(s)  and  to 
assist  the  counselor  in  identifying  and 
resolving  employee  problem(s]. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

This  system  will  have  minimal  effect 
on  individual  privacy  because  access  is 


limited  to  the  employee  counseling 
program  counselor.  Under  special  and 
emergency  circumstances  records  may 
be  released  to  medical  personnel, 
research  personnel,  and  as  a  result  of  a 
court  order. 

POUOES  AND  PRACTICES  FOR  STORINQ, 
RETRIEVMG,  ACCESSMG,  RETAINING,  DtSPOSING 
OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  paper  files. 

RETRIEVABILITY: 

Records  are  retrieved  by  a  number 
assigned  to  employee. 

SAFEGUARDS: 

Records  are  maintained  in  locked  file 
cabinet.  Access  is  limited  to  the 
employee  counselor. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
in  accordance  with  the  appropriate 
National  Archives  and  Records 
Administration  General  Records 
Schedules. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Manager.  Human  Resources  Branch. 
See  "System  location"  for  address. 

NOTVICATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  or  gain 
access  to  records  maintained  in  this 
system  must  submit  a  request 
containing  the  following  elements:  (1) 
Identify  the  record  system;  (2)  identify 
the  category  and  type  of  records  sought; 
and  (3)  provide  at  least  two  items  of 
secondary  identification  (date  of  birth, 
employee  identification  number,  dates 
of  employment  or  similar  information). 
Address  inquiries  to  Manager, 
Dissemination  Branch.  Office  of  Thrift 
Supervision.  1700  G  Street.  NW. 
Washington,  D.C.  20552. 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  procedure"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification  procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

Employees  and  counselors. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTBI: 

None. 
TREASURY/OTS  .006 
SYSTEM  NAME: 

Employee  Locator  File. 

SYSTEM  LOCATION: 

Office  of  Thrift  Supervision, 
Department  of  the  Treasury,  1700  G 
Street,  NW..  Washington.  DC  20552.  See 
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appendix  A  for  appropriate  local  ^^ 

address  of  OTS  Regional  Offices. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

All  present  employees  of  the  OTS  and 
persons  whose  employment  has  been 
terminated  within  the  last  six  months. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Employee's  name,  present  address, 
telephone  number,  and  the  name, 
address,  and  telephone  number  of 
another  person  to  notify  in  case  of 
emergency. 

AUTHORTTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301.  44  U.S.C.  3101. 

PURPOSE(S): 

This  system  provides  current 
information  on  employee's  address  and 
emergency  contact  person. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

(1)  Disclosure  of  information  may  be 
made  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (2)  medical  personnel 
in  case  of  an  emergency. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVmQ,  ACCESSMG,  RETAINING,  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  paper  files 
and  on  magnetic  media. 

RETREVABHITY: 

Records  are  filed  by  name  of 
individual. 

SAFEGUARDS: 

Paper  records  are  maintained  in 
locked  file  cabinets.  Access  is  limited  to 
those  personnel  whose  official  duties 
require  such  access  and  who  have  a 
need  to  know  information  in  a  record 
for  a  particular  job-related  purpose. 
Access  to  computerized  records  is 
limited,  through  use  of  a  password,  to 
those  whose  official  duties  require 
access. 

RETBinON  AND  DISPOSAL: 

Records  are  maintained  until 
termination  of  employee's  employment 
with  OTS.  After  termination,  records  are 
reteuned  for  six  months  then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Manager,  Hiunan  Resources  Branch. 
See  "System  location"  for  address. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  or  gain 
access  to  records  maintained  in  this 


'  system  must  submit  a  request 
containing  the  following  elements:  (1) 
Identify  the  record  system;  (2)  identify 
the  category  and  type  of  records  sought; 
and  (3)  provide  at  least  two  items  of 
secondary  identification  (date  of  birth, 
employee  identification  number,  dates 
of  employment  or  similar  information). 
Address  inquiries  to  Manager, 
Dissemination  Branch,  Office  of  Thrift 
Supervision,  1700  G  Street.  NW, 
Washington,  D.C.  20552. 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  procedure"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification  procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

The  individual  whose  record  is  being 
maintained. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

TREASURY/OTS  .007 

SYSTEM  NAME: 
Employee  Parking. 

SYSTEM  LOCATION: 

Office  of  Thrift  Supervision, 
Department  of  the  Treasiuy,  1700  G 
Street,  NW.,  Washington,  DC  20552. 

categories  of  individuals  covered  by  the 
system: 

All  OTS  employees  (and  their 
corresponding  car  pool  members)  who 
apply  for  agency  controlled  parking. 

categories  of  RECORDS  IN  THE  SYSTEM: 

Information  is  contained  in  parking 
applications  and  computerized  reports 
and  consists  of  (for  each  rider):  Name, 
home  address,  office  phone  number, 
and  place  of  employment  (of  non-OTS 
riders).  For  OTS  employees  only:  work 
hours,  supervisor's  name,  office  code, 
social  security  number  and  years  of 
service. 

authority  for  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301. 44  U.S.C.  3101. 

PURPOSE(S): 

To  control  and  maintain  parking 
applications  and  spaces. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDMIG  CATEGORCS  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

No  disclosures  are  made  outside  of 
OTS. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVMG,  ACCESSMG,  RETAMMQ,  DiSPOSMG 
OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  paper  files 
and  on  magnetic  media. 


retrievability: 

Records  are  filed  by  parking  pass 
number,  name  of  OTS  employee  and 
social  security  number. 

SAFEGUARDS: 

Paper  records  are  maintained  in 
locked  file  cabinets.  Access  is  limited  to 
personnel  whose  official  duties  require 
such  access  and  who  have  a  need  to 
know  the  information  in  a  record  for  a 
job-related  purpose.  Access  to 
computerized  records  is  limited, 
through  use  of  a  password,  to  those 
whose  official  duties  require  access. 

DETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
in  accordance  with  National  Archives 
and  Records  Administration  General 
Records  Schedules. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Executive  Director,  Administration. 
See  "System  location"  for  address. 

NOmCATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  or  gain 
access  to  records  maintained  in  this 
system  must  submit  a  request 
containing  the  following  elements:  (1) 
Identify  the  record  system;  (2)  identify 
the  category  and  type  of  records  sought; 
and  (3)  provide  at  least  two  items  of 
secondary  identification  (date  of  birth, 
employee  identification  number,  dates 
of  employment  or  similar  information). 
Address  inquiries  to  Manager, 
Dissemination  Branch,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW, 
Washington,  D.C.  20552. 

RECORD  ACCESS  PROCEDURE: 

See  "Notification  procediu*"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification  procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

Applications  submitted  by  OTS 
employees  and  non-OTS  riders. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
TREASURY/OTS  .008 
SYSTBM  name: 

Employee  Training  Database. 

SYSTEM  location: 

Office  of  Thrift  Supervision, 
Department  of  the  Treasury,  1700  G 
Street,  NW..  Washington.  DC  20552. 

categories  OF  MOIVRMJALS  COVERED  BY  THE 
SYSTEM: 

All  employees  of  the  Office  of  Thrift 
Supervision. 


<  ateoories  of  records  m  the  system: 
Individual  employee  records  are 
I  naintained  by  name,  course  taken, 
I  ocial  security  number,  position, 
( [tvision,  and  manager  name. 

/itTTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301  and  44  U.S.C.  3101. 

lfiRf>OSE(S): 

To  maintain  necessary  information  on 
t  mining  taken  by  employees  through 
outside  sources  and  vendors. 

iJNMiTME  USES  OF  RECORDS  MAMTAMED  IN  THE 
$TSTEM,  MCLUOmO  CATEGORIES  OF  USERS  AND 
tME  PURPOSE  OF  SUCH  USES: 

I  Records  are  not  disclosed  outside  of 

prs. 

(fouoes  and  practices  for  storing, 
retrievinq,  accessing,  retaining.  disposing 
of  records  in  the  system: 

storage: 
Records  are  maintained  on  magnetic 
ledia. 


ability: 

Records  are  filed  by  individual  name, 
al  security  number  and  course 
taken. 

kRDS: 
Access  to  computerized  records  is 

ted,  through  use  of  a  password,  to 
[Ose  persons  whose  official  duties 

'.  access. 


itCTENTION  AND  DISPOSAL: 

I   Records  are  retained  and  disposed  of 
ift  accordance  with  National  Archives 
id  Records  Administration  General 
}rds  Schedules. 

I  MANAGER(S)  AND  ADDRESS: 

Manager,  Training  and  Professional 
Bvelopment  Branch.  See  "System 
location"  for  address. 

EATION  PROCEDURE: 
viduals  wishing  to  be  notified  if 
re  named  in  this  system  or  gain 
:cess  to  records  maintained  in  this 
stem  must  submit  a  request 
ntaining  the  following  elements:  (1) 
lentify  the  record  system;  (2)  identify 
the  category  and  type  of  records  sought; 
and  (3)  provide  at  least  two  items  of 
secondary  identification  (date  of  birth, 
Employee  identification  number,  dates 
*  employment  or  similar  information), 
ddress  inquiries  to  Manager, 
ssemination  Branch,  Office  of  Thrift 
pervision,  1700  G  Street,  NW, 
Washington.  D.C.  20552. 

iSCOm  ACCESS  PROCEDURES: 

I  See  "Notification  procedure"  above. 

SNTESTMQ  RECORD  PROCEDURES: 

See  "Notification  procedure"  above. 


RECORD  SOURCE  CATEGORIES: 

Personnel  records  and  training 
request  forms  completed  by  employee. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTBC 

None. 
TREASURY/OTS  .010 
SYSTEM  NAME: 

Inquiry/Request  Control. 

SYSTEM  LOCATION: 

Office  of  Thrift  Supervision, 
Department  of  the  Treasury,  1700  G 
Street,  NW.,  Washington,  DC  20552. 

CATEGORIES  OF  MDMOUALS  COVERED  BY  THE 
SYSTEM: 

Persons  who  make  inquiries,  request 
for  records,  or  information  concerning 
activities  of  the  OTS,  regulated  financial 
institutions  and  related  individuals  and 
organizations;  e.g.,  holding  companies, 
service  corporations,  directors  of  thrift, 
advisors  or  representatives  of  thrift 
industry  and  also  requests  for  records 
under  the  Freedom  of  Information  Act/ 
Privacy  Act(FOIA/PA). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Selected  items  of  information 
extracted  from  incoming  inquiry,  and 
records  concerning  internal  office  case 
assignments,  processing  and  resolution 
of  the  inquiry /request. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTBI: 
5  U.S.C.  301. 

PURP06E(8): 

To  internally  control  work  flow  and 
assignments;  to  track  progress  of  the 
inquiry/request;  and  to  provide 
statistical  information  for  budgetary, 
resource  allocation,  and  statutory 
reporting  purposes. 

ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCLUDMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

Disclosure  of  information  may  be 
made  to  a  Congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
records  pertains. 

POLICIES  AND  PRACTICES  FOR  STORMO, 
REnUEVMO,  ACCES8M0,  RETAMMQ,  OISPOSMQ 
OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  paper  files 
and  magnetic  media. 

retrcvabuty: 

Records  are  maintained  by  individual 
name,  case  control  number,  subject  of 
inquiry,  savings  and  loan  association 
and/or  financial  institution,  docket 
nimiber.  receipt  date,  inquiry  code, 
disposition  coide,  or  any  combination 
thereof. 


SAFEGUARDS: 

Paper  records  are  maintained  in 
secured  offices  with  access  limited  to 
those  personnel  whose  official  duties 
require  access.  Access  to  computerized 
records  is  limited,  through  use  of  a 
password,  to  those  whose  official  duties 
require  access. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
in  accordance  with  National  Archives 
and  Records  Administration  General 
Records  Schedules. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Manager,  Dissemination  Branch.  See 
"System  location"  for  address. 

NOTmCATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  or  gain 
access  to  records  maintained  in  this 
system  must  submit  a  request 
containing  the  following  elements:  (1) 
Identify  the  record  system;  (2)  identify 
the  category  and  type  of  records  sought; 
{md  (3)  provide  at  least  two  items  of 
secondary  identification  (date  of  birth, 
employee  identification  number,  dates 
of  employment  or  similar  information). 
Address  inquiries  to  Manager, 
Dissemination  Branch,  Office  of  Thrift 
Supervision.  1700  G  Street,  NW. 
Washington,  D.C.  20552. 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  procedure"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification  procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

Incoming  inquiry  or  request  (by  mail, 
fax.  or  telephone),  internal  case 
assignment  notations,  case  control,  and 
close-out  forms. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
TREASURY/OTS  .011 
SYSTEM  name: 

Positions/Budget. 

SYSTEM  LOCATION: 

Office  of  Thrift  Supervision, 
Department  of  the  Treasury,  1700  G 
Street,  NW.,  Washington,  DC  20552.  See 
appendix  A  for  appropriate  local 
address  of  OTS  Regional  Offices. 

CATEGORIES  OF  MOIVDUALS  COVERED  BY  THE 
SYSTEM: 

All  current  employees  of  the  Office  of 
Thrift  Supervision. 

CATEGORCS  OF  RECORDS  M  THE  SYSTSi: 

Individual  employee  records  are  kept 
by  office  and  agency  as  follows:  Name, 
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title,  entered  on  duty  date,  service 
computation  date,  occupation  series, 
social  seciuity  number,  grade,  cvurent 
salary,  location  of  employee,  date  of  last 
promotion,  and  eligibility  for 
promotion.  Records  are  kept  for  each 
office  (and,  where  appropriate,  for  the 
agency)  on  number  of  vacancies, 
authorized  position  ceihngs,  and 
number  of  employees. 

AUTHOmTY  FOR  MAINTENANCE  OF  THE  SVSTBI: 
5  U.S.C.  301,  44  U.S.C.  3101. 

PURP0SE(8): 

The  system  allows  the  OTS  Budget 
Division  the  ability  to  track  positions  by 
Office  to  assure  that  assigned  Full-Time 
Equivalent  ceiUngs  are  not  exceeded 
and  remain  within  the  limits  set  by  the 
Director  of  the  OTS.  The  system  also 
provides  information  to  each  office 
which  can  be  used  in  developing  their 
calendar  year  compensation  budget. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  tICLUDMQ  CATEGORCS  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

Information  may  be  disclosed  to  the 
appropriate  governmental  agency 
charged  with  the  responsibility  of 
administering  law  or  investigating  or 
prosecuting  violations  of  law  or  charged 
with  enforcing  or  implementing  a 
statute,  rule,  regulation,  order,  or 
Ucense. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRCVM6,  ACCESSMG,  RETAIMNQ,  DISPOSING 
OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  paper  files 
and  on  magnetic  media. 

retrcvabuty: 

Records  are  filed  by  name  of 
individual. 

safeguards: 

Paper  records  are  maintained  in  file 
folders  in  seciued  areas.  Access  is 
limited  to  personnel  whose  official 
duties  require  such  access  and  who 
have  a  need  to  know  the  information  in 
a  record  for  a  particular  job-related 
pvupose.  Access  to  computerized 
records  is  limited,  through  use  of  a 
password,  to  those  whose  official  duties 
require  access. 

RETENTION  AND  nSPOSAL: 

Records  are  retained  and  disposed  of 
in  accordance  with  National  Archives 
and  Records  Administration  General 
Records  Schedules.    - 

system  MANAGER(S)  and  ADDRESS: 

Director,  Planning,  Budget  and 
Finance  Division.  See  "System 
location"  for  address. 


NomcATiON  procedure: 

Individuals  wishing  to  b^  notified  if 
they  are  named  in  this  system  or  gain 
access  to  records  maintained  in  this 
system  must  submit  a  request 
containing  the  following  elements:  (1) 
Identify  the  record  system;  (2)  identify 
the  category  and  type  of  records  sought; 
and  (3)  provide  at  least  two  items  of 
secondary  identification  (date  of  birth, 
employee  identification  number,  dates 
of  employment  or  similar  information). 
Address  inquiries  to  Manager, 
Dissemination  Branch,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW, 
Washington,  DC  20552. 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  procedure"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification  procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

Personnel  records. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 
None. 

TREASURY/OTS  .012 

SYSTEM  NAME: 

Payroll/Personnel  System  and  Payroll 
Records. 

SYSTEM  LOCATION: 

Office  of  Thrift  Supervision, 
Department  of  the  Treasury,  1700  G 
Street.  NW.,  Washington,  DC  20552.  See 
appendix  A  for  appropriate  local 
address  of  OTS  Regional  Offices. 

CATEGORIES  OF  MDIVDUALS  COVERED  BY  THE 
SYSTEM: 

All  current  Office  of  Thrift 
Supervision  (OTS)  employees  and  all 
former  employees  of  the  OTS,  within 
the  past  three  years. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  pertaining  to  (1) 
employee  status,  grade,  salary,  pay  plan, 
hours  worked,  hours  of  leave  taken  and 
earned,  hourly  rate,  gross  pay,  taxes, 
deductions,  net  pay,  location,  and 
payroll  history;  (2)  employee's 
residence,  office,  social  security 
number,  and  address;  (3)  Personnel 
actions  (SF-50),  State  employees' 
withholding  exemption  certificates. 
Federal  employees'  withholding 
allowance  certificates  (W4),  Bond 
Allotment  File  (SF-1192),  Federal 
Employee's  Group  Life  Insiu-ance  (SF- 
2810  and  2811),  Savings  Allotment- 
Financial  Institutions,  Address  File 
(OTS  Form  108),  Union  Dues  Allotment, 
time  and  attendance  reports,  individual 
retirement  records  (SF-2806),  Combined 
Federal  Campaign  allotment,  direct 
deposit,  health  benefits,  and  thrift 


investment  elections  to  either  the 
Federal  Thrift  Savings  Plan  (TSP-1)  or 
OTS'  Financial  histitutions  Thrift  Plan 
(FTrP-107  and  K  1-2). 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  44  U.S.C.  3101. 

PURPOSE(S): 

Provides  all  the  key  personnel  and 
payroll  data  for  each  employee  which  is 
required  for  a  variety  of  payroll  and 
personnel  functions. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

(1)  In  the  event  that  records 
maintained  in  this  system  of  records 
indicate  a  violation  or  potential 
violation  of  law,  whether  civil,  criminal 
or  regulatory  in  nature,  and  whether 
arising  by  general  statute  or  particular 
program  statute,  or  by  regulation,  rule  or 
order  pursuant  thereto,  the  relevant 
records  in  the  system  of  records  may  be 
referred,  as  a  routine  use,  to  the 
appropriate  agency,  whether  Federal, 
state,  local,  or  foreign,  charged  with  the 
responsibility  of  implementing  the 
statute,  or  rule  or  regulation  or  order 
issued  pursuant  thereto;  (2)  a  record 
fit)m  this  system  may  be  disclosed  as  a 
routine  use  to  other  Federal  agencies 
and  the  Office  of  Personnel  Management 
if  necessary  for  or  regarding  the 
payment  of  salaries  and  expenses 
incident  to  employment  at  the  Office  of 
Thrift  Supervision  or  other  Federal 
employment,  or  the  vesting, 
computation,  and  payment  of  retirement 
or  disability  benefits;  (3)  a  record  from 
this  system  may  be  necessary  to  support 
the  assessment,  computation,  and 
collection  of  federal,  state,  and  local 
taxes,  in  accordance  with  established 
procedures;  (4)  disclosiue  of 
information  may  be  made  to  a 
Congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 
(5)  records  from  this  system  may  be 
disclosed  to  the  Office  of  Child  Support 
Enforcement,  Administration  for 
Children  and  Families,  Department  of 
Health  and  Human  Services,  for  the 
purpose  of  locating  individuals  to 
establish  paternity,  establishing  and 
modifying  orders  oj  child  support,  and 
identifying  sources  of  income,  and  for 
other  child  support  enforcement  actions 
as  required  by  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  (Welfare  Reform 
Law,  Pub.  L.  104-193). 
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I »  NJCIES  AND  PRACTICES  FOR  STORING, 

I  lETREVMO.  ACCE8SM0.  RETAHMNQ,  DISPOSMQ 

I  ik  RECORDS  IN  THE  SYSTEM: 


II^ORAQE: 


Records  are  maintained  on  magnetic 
media,  microfiche,  and  in  paper  files. 


!)ETRIEVABILITY: 

Records  are  filed  by  individual  name, 
ipcial  security  number  and  by  office. 

SAFEGUARDS: 

Paper  and  microfiche  records  are 
[Maintained  in  secured  offices  and 
^cess  is  limited  to  personnel  whose 
official  duties  require  such  access  and 
jwho  have  a  need  to  know  the 
information  in  a,  record  for  a  particular 
|<>b-related  purpose.  Access  to 
bomputerized  records  is  limited, 
through  the  use  of  a  password,  to  those 
kvhose  official  duties  require  access. 

I^ETENTION  AND  DISPOSAL: 

j  Records  are  retained  and  disposed  of 
i^i  accordance  with  National  Archives 
aind  Records  Administration  General 
Records  Schedules. 

3YSTEM  MANAGER(S)  AND  ADDRESS: 

Manager,  Human  Resources  Branch. 
!  ee  "System  location"  for  address. 

I  omcATioN  procedure: 

Individuals  wishing  to  be  notified  if 
t  ley  are  named  in  this  system  or  gain 
access  to  records  maintained  in  this 
system  must  submit  a  request 
containing  the  following  elements:  (1) 
Identify  the  record  system;  (2)  identify 
t^e  category  and  type  of  records  sought; 
^d  (3)  provide  at  least  two  items  of 
Secondary  identification  (date  of  birth, 
Employee  identification  number,  dates 
i()f  employment  or  similar  information), 
^ddress  inquiries  to  Manager, 

issemination  Branch,  Office  of  Thrift 

upervision,  1700  G  Street,  NW, 

ashington,  DC  20552. 

itGCORD  access  PROCEDURES: 

See  "Notification  procediue"  above. 

^ONTESTMG  RECORD  PROCEDURES: 

See  "Notification  procedure"  above. 

tiCORD  SOURCE  CATEGORIES: 

Personnel  and  payroll  records  of 
iunent  and  former  employees. 

IXBffTIONS  CUIMED  FOR  THE  SYSTEM: 
None. 

tREASURY/OTS  .013 

fVSTEMNAME: 

Personnel  Seciuity  and  Suitability 
rogram. 


SYSTBI  location: 

Ofiice  of  Thrift  Supervision, 
E>epartment  of  the  Treasury,  1700  G 
Street,  NW.,  Washington,  DC  20552. 

CATEGORIES  OF  INDMDUAL8  COVERED  BY  THE 
SYSTEM: 

Current  and  former  government 
employees  and  applicants  applying  for 
employment  with  the  Office  of  Thrift 
Supervision. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Background  investigations,  limited 
background  investigations,  minimal 
backgroimd  investigations,  national 
agency  check  investigations,  periodic  re- 
investigations, and  FBI  and  other  agency 
name  checks:  investigative  information 
relating  to  personnel  investigations 
conducted  by  the  Department  of  the 
Treasury,  the  Office  of  Personnel 
Management,  and  other  Federal 
agencies  and  departments  on  pre- 
placement  and  post-placement  basis  to 
make  suitability  for  employment 
determinations  and  for  granting  security 
clearances.  Card  records,  automated 
data  systems,  or  logs  comprised  of 
notices  of  personnel  security  and 
suitability  investigations  reflecting 
identification  data  on  incumbents  and 
former  employees,  and  record  type  of 
E.0. 10450  investigations  and  degree 
and  date  of  security  clearance,  if  any. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Executive  Order  10450,  sections  2  and 
3;  Executive  Order  12356,  part  4; 
Executive  Order  10577;  5  U.S.C.  3301; 
and  5  CFR  parts  731,  732  and  736. 

PURPOSE(S): 

The  purpose  of  the  records  in  the 
Personnel  Seciuity  and  SuitabiUty 
System  is  to  enable  the  OTS  to 
determine  and  document  each 
employee's  suitability  or  security  risk 
for  selection,  employment  and 
continued  employment  according  to 
appropriate  Federal  regulations. 

ROUTME  USES  OF  RECORDS  MAMTAMEO  M  THE 
SYSTEM,  MCLUOMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used  to  disclose 
information  to  departmental  and  agency 
officials  or  other  Federal  agencies  as 
relevant  to  or  necessary  for  making 
suitability  or  employability  retention  or 
security  clearance  determinations. 

POLICIES  AND  PRACTICES  FOR  STORVHQ, 
RETRKWIO,  ACCES8MG,  RETAMMG,  DISPOSMQ 
OF  RECORDS  IN  THE  SVSTBie 

storage: 
File  folders,  logs  and  index  cards. 

RETRIEVABIUrY: 

Records  are  retrieved  by  name. 


safeguards: 

Records  are  stored  in  locked  metal 
containers  and  in  locked  rooms.  They 
are  limited  to  officials  who  have  a  need 
to  know  in  the  performance  of  their 
official  duties.  Officials  are  required  to 
sign  an  access  form. 

RETB4TI0N  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
in  accordance  with  National  Archives 
and  Records  Administration  General 
Records  Schedules. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Manager,  Hirnian  Resources  Branch. 
See  "System  location"  for  address. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  be  informed  if 
they  are  named  in  this  system  or  gain 
access  to  records  maintained  in  the 
system  must  submit  a  written,  signed 
request  containing  the  following 
elements:  (1)  Identify  the  record  system; 
(2)  identify  the  category  and  type  of 
records  sought;  and  (3)  provide  at  least 
two  items  of  secondary  identification 
(date  of  birth,  employee  identification 
number,  dates  of  employment,  or 
similar  information).  Address  inquiries 
to  Manager,  Dissemination  Branch, 
Office  of  Thrift  Supervision.  1700  G 
Street,  NW,  Washington.  DC  20552. 

RECORDS  ACCESS  PROCEDURE: 

See  "Notification  procediu*"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "Record  Access  Procedures" 
above. 

RECORD  SOURCE  CATEGORIES: 

The  information  is  obtained  firom 
ciurent  and  former  employees,  co- 
workers, neighbors,  acquaintances, 
educational  records  and  instructors,  and 
pohce  and  credit  record  checks. 

EXBfTTIONS  CLAMED  FOR  THE  SYSTBI: 

None. 
APPENDIX  A 

Addresses  of  Office  of  Thrift  Supervision 
Regional  Offices: 

Northeast  Region:  10  Exchange  Place,  18th 
Floor.  Jersey  City.  NJ  07302. 

Soudieast  Region:  1475  Peachtree  Street, 
NE,  AtlanU,  GA  30309. 

Central  Region:  200  Madison  Street,  Suite 
1300,  Chicago,  IL  60606. 

Midwest  Region:  122  W.  John  Carpenter 
Freeway,  Suite  600,  Irving,  TX  75039. 

West  R^on:  One  Montgomery  Street, 
Suite  400,  San  Francisco,  CA  94104. 

(FR  Doc.  98-31632  Filed  12-16^-98;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Parts  57  and  59 
[Docket  No.  PY-99-001] 

Egg  Products  Inspection  Act 
Regulations 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule;  technical 
amendment. 

summary:  This  rule  dupHcates, 
redesignates,  and  amends  the 
regulations  governing  egg  and  egg 
products  inspection  under  the  Egg 
Products  Inspection  Act  (EPIA).  The 
Department  of  Agricultiue  (USDA)  has 
redelegated  most,  but  not  all,  hmctions  ~ 
under  the  EPIA  from  the  Agricultural 
Marketing  Service  (AMS)  to  the  Food 
Safety  and  Inspection  Service  (FSIS). 
Shell  egg  surveillance  functions 
continue  to  be  delegated  to  AMS.  This 
rule  duplicates  or  redesignates  those 
portions  of  part  59  pertinent  to  shell  egg 
surveillance  as  a  new  part  57,  and  it 
leaves  those  portions  of  part  59 
pertinent  to  other  functions  under  the 
EPIA.  This  action  will  assiu«  that  each 
agency  has  the  regulations  that  it  needs 
to  carry  out  its  responsibilities,  and  it 
will  facilitate  the  transfer  of  the  EPIA 
regulations  administered  by  FSIS  to  the 
title  of  the  Code  of  Federal  Regulations 
that  includes  the  Federal  Meat 
Inspection  Act  and  Poultry  Products 
Inspection  Act  regulations,  also 
administered  by  FSIS. 
EFFECTIVE  DATE:  December  18, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  C.  Bailey,  Chief, 
Standardization  Branch,  Poultry 
Programs,  Agricultural  Marketing 
Service,  U.S.  Department  of  Agriculture, 
STOP  0259. 1400  Independence 
Avenue.  SW.  Washington.  D.C.  20250- 
0259  (202)  720-3506. 

SUPPLEMENTARY  INFORMATION:  This  rule 
has  been  determined  to  be  not 
significant  for  purposes  of  Executive 
Order  12866,  and  therefore,  has  not 
been  reviewed  by  the  OfBce  of 
Management  and  Budget  (0MB). 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect,  and  does  not  require 
administrative  proceedings  before 
parties  may  file  suit  in  coiut  challenging 
this  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA)  (5 


U.S.C.  601  et  seq.),  AMS  has  considered 
the  economic  impact  of  this  rule  on 
small  entities.  This  rule  is  technical  in 
nature.  It  does  not  change  regulatory 
requirements  or  the  responsibilities  of 
any  party.  Accordingly,  AMS  has 
determined  that  provisions  of  this  rule 
would  not  have  any  economic  impact 
on  small  entities. 

Background  and  Changes 

AMS  was  responsible  for 
administering  the  EPIA  (21  U.S.C.  601  et 
seq.)  upon  its  enactment  in  1970,  and 
issued  the  regulations  in  7  CFR  part  59. 
The  Federal  Crop  Insurance  Reform  and 
Department  of  Agriculture 
Reorganization  Act  of  1994  (Pub.L.  103- 
354:  7  U.S.C.  2204e)  consolidated  food 
safety  responsibilities  in  FSIS.  In  1995, 
the  Department  revised  its  regulations  to 
delegate  most  functions  under  EPIA  to 
FSIS,  but  continued  to  delegate  shell  egg 
surveillance  functions  under  EPIA  to 
AMS. 

This  rule  reorganizes  and  amends  the 
EPIA  regulations  as  a  follow-up  action 
to  the  Department's  redelegation  of 
authority.  The  changes  duplicate  and 
redesignate  those  portions  of  part  59 
pertinent  to  shell  egg  surveillance  as  a 
new  part  57  and  leaves  those  portions 
pertinent  to  other  functions  imder  the 
EPIA  in  part  59.  This  will  assure  that 
AMS  and  FSIS  have  the  regulations  that 
they  need  to  carry  out  their 
responsibilities,  and  it  will  facilitate 
FSIS'  transfer  of  the  regulations 
remaining  in  part  59,  as  part  of  an 
upcoming  rulemaking,  to  the  same 
location  as  other  regulations 
administered  by  FSIS  (chapter  III  of  title 
9  of  the  Code  of  Federal  Regulations, 
which  includes  the  Federal  Meat 
Inspection  Act  and  Poultry  Products 
Inspection  Act  regulations).  When  FSIS 
pubUshed  a  final  rule  implementing 
amendments  to  the  EPIA  in  August  1998 
(63  FR  45663).  the  Director  of  the 
Federal  Register  charged  FSIS  and  AMS 
with  transferring  to  9  CFR  the  EPIA 
regulations  related  to  food  safety  by 
January  1, 1999. 

Because  of  the  technical, 
nonsubstantive  nature  of  this  rule,  AMS 
finds  that  it  has  good  cause  that  notice 
and  public  procedure  required  by  the 
Administrative  Procedure  Act  are 
unnecessary  (5  U.S.C.  553). 
Additionally,  AMS  finds  that  there  is 
good  cause  not  to  delay  the  effective 
date  and  therefore  this  rule  will  be 
effective  on  the  first  day  following  the 
date  of  pubhcation  in  the  Federal 
Register  (5  U.S.C.  553). 


List  of  Subjects  in  7  CFR  Parts  57  and 
59 

Eggs  and  egg  products.  Exports,  Food 
grades  and  standards.  Food  labeling. 
Imports,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  above,  7  CFR 
chapter  I,  subchapter  C  is  amended  as 
follows: 

SUBCHAPTER  C— REGULATIONS  AND 
STANDARDS  UNDER  THE  AGRICULTURAL 
MARKETING  ACT  OF  1946  AND  THE  EGG 
PRODUCTS  INSPECTION  ACT 

1.  The  heading  of  subchapter  C  is 
revised  to  read  as  set  out  above. 

2.  Part  57  is  added  to  read  as  follows: 

PART  57— INSPECTION  OF  EGOS 
(EGG  PRODUCTS  INSPECTION  ACT) 

Sec. 
Definitions 

57.1     Meaning  of  words. 
57.5    Terms  defined. 

Administration 

57.10  Authority. 

57.13  Federal  and  State  cooperation. 

57.17  Nondiscrimination. 

57.18  OMB  control  number. 

Scope  of  Inspection 

57.20    Inspection  in  accordance  with 
methods  prescribed  or  approved. 
57.22    Basis  of  service. 
57.28    Other  inspections. 

Relation  to  Other  Authorities 

57.35    Eggs  outside  official  plants. 

Eggs  and  Egg  Products  Not  Intended  for 
Human  Food 

57.45    Prohibition  on  eggs  and  egg  products 
not  intended  for  use  as  human  food. 

Refrigeration  of  Shell  Eggs 

57.50    Temperature  and  Labeling 
Requirements. 

Exemptions 

57.100    Specific  exemptions. 
57.105    Suspension  or  termination  of 
exemptions. 

Performance  of  Service 

57.110  Licensed  inspectors. 

57.112  Suspension  of  license  or  authority; 

revocation. 

57.114  Surrender  of  license. 

57.116  Activities  of  inspectors. 

57.118  Identification. 

57.119  Political  activity. 

57. 1 20  Financial  interest  of  inspectors. 
57.132  Access  to  plants. 

57.134    Accessibility  of  product 

Records  and  Related  Requirements  for  Egg 
Handlers  and  Related  Ii^ustries 

57.200    Records  and  related  requirements. 
57.220    Information  and  assistance  to  be 
furnished  to  inspectors. 

Administrative  Detention 

57.240    Detaining  product 
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i  t  ppeal  of  an  Inspection  or  Decision 

I  if  .300    Who  may  request  an  appeal 

inspection  or  review  of  an  inspector's 
decision. 
I  >^.310    Where  to  file  an  appeal. 
l  i  ^320    How  to  file  an  appeal, 
if  .330    When  an  application  for  an  appeal 

grading  or  inspection  may  be  refused. 
if. 340    Who  shall  perfonn  the  appeal. 
ir.350    Procedures  for  selecting  appeal 

samples, 
tf  .360    Appeal  inspection  certificates. 
i  ^370    Cost  of  appeals. 

'.  ientifying  and  Marking  Product 
S7.410    Shell  eggs  required  to  be  labeled. 

Btiim 

^^.426    Retention. 


Requiremoits 

^504    General  operating  procedures. 

ition  of  Shell  Egg  Handlers 

>^.690    Persons  required  to  register. 

0  ispection  and  Disposition  of  Restricted  Eggs 

>7.700    Prohibition  on  disposition  of 
restricted  eggs. 

Disposition  of  restricted  eggs. 
Inspection  of  egg  handlers. 


5  7.720 
>  7.760 


Identification  of  Restricted  Eggs  or  Egg 
Products  Not  Intended  for  Human 
Consumption 

57.800  Identification  of  restricted  eggs. 

57.801  Nest  run  or  washed  ungraded  eggs. 
59.840    Identification  of  inedible, 

unwholesome,  or  adulterated  egg 
products. 
57.860    Identification  wording. 

Imports 

57.900    Requirements  for  importation  of 
restricted  eggs  into  the  United  States. 

57.905    Importation  of  restricted  eggs  or  eggs 
containing  more  restricted  eggs  than 
permitted  in  the  official  standards  for 
U.S.  Cpnsiuner  Grade  B. 

57.915    Foreign  inspection  certificate 
required. 

55.920    Importer  to  make  application  for 
inspection  of  imported  eggs. 

57.925    Inspection  of  imported  eggs. 

57.930    Imported  eggs;  retention  in  customs 
custody;  delivery  under  bond;  movement 
prior  to  inspection;  sealing;  handling; 
facilities,  and  assistance. 

57.935    Means  of  conveyance  and 

equipment  used  in  handling  eggs  to  be 
maintained  in  sanitary  condition. 


57.945    Foreign  eggs  offered  for  importation; 

reporting  of  findings  to  customs; 

handling  of  products  refused  entry. 
57.950    Labeling  of  containers  of  eggs  bx 

importation. 
57.955    Labeling  of  shipping  containers  of 

eggs  for  importation. 
57.960    Small  importations  for  consignee's 

personal  use,  display,  or  laboratory 

analysis. 
57.965    Returned  U.S.  inspected  and  marked 

products;  not  importations. 
57.970    Charges  for  storage,  cartage,  and 

labor  with  respect  to  products  imported 

contrary  to  the  Act. 
Authority:  21  U.S.C.  1031-1056. 

PART  50-INSPECTION  OF  EGOS  AND 
EQQ  PRODUCTS  (EGO  PRODUCTS 
INSPECTION  ACT) 

3.  The  authority  citation  for  part  59 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  1031-1056. 

4.  Undesignated  center  headings  and 
sections  in  part  59  are  dupUcated  as 
undesignated  center  headings  and 
sections  in  part  57,  as  set  out  in  the 
following  table: 


Raft  59 


Part  57 


jefinitions 

§59.1 

§59.5 
t|dministration 

§59.10 

§59.13 

§59.17 

§59.18 
Scope  of  Inspection 

§59.20 

§59.22 

§59.28 
Relation  to  Other  Authorities 

§59.35 
Sggs  and  Egg  Products  Not  Intended  for  Human  Food 

§59.45 
Itefrigeration  of  Shell  Eggs 

§59.50 
Sxemptions 

§59.100 

§59.105 
^etionnance  of  Service 

§59.110 

§59.112 

§59.114 

§59.116 

§59.118 

§59.119 

§59.120 

§59.132 

§59.134 
l|ecords  and  Related  Requirements  for  Eggs  and  Egg  Products  Han- 
dlers and  Related  Industries 

§59.200 

§59.220 
/Administrative  Detention 

§59.240 
Appeal  of  an  Inspection  or  Decision 

§59.300 

§59.310 

§59.320 

§59.330 


Definitions 

§57.1 

§57.5 
Administration 

§57.10 

§57.13 

§57.17 

§57.18 
Scope  of  Inspection 

§5720 

§57.22 

§57.28 
Relation  to  Other  Authorities 

§57.35 
Eggs  and  Egg  Products  Not  Interxled  for  Human  Food 

§57.45 
Refrigeration  of  Shell  Eggs 

§57.50 
Exemptions 

§57.100 

§57.105 
Performance  of  Service 

§57.110 

§57.112 

§57.114 

§57.116 

§57.118    . 

§57.119 

§57.120 

§57.132 

§57.134 
Records  and  Related  Requirements  for  Eggs  and  Egg  Products  Han- 
dters  and  Related  Industries 

§57200 

§57220 
Administrative  Detention 

§57240 
Appeal  of  an  Inspection  or  Decision 

§57.300 

§57.310  .    , 

§57.320 

§57.330 
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Part  59 


§59.340 

§59.350 

§58.360 

§59.370  ^ 

Identifying  and  Marking  Product 

§59.410 
Inspection,  Reinspection,  Condemnation,  and  Retention 

§59.426 
Saniteuy,  Processing,  and  Facility  Requirements 

§59.504 
Identification  of  Restricted  Eggs  or  Egg  Products  Not  Intended  for 
Human  Consumption 

§59.800 

§59.840 

§59.860 
Imports 

§59.900 

§59.905 

§59.915 

§59.920 

§59.925 

§59.930 

§59.935 

§59.945 

§59.950 

§59.955 

§59.960 

§59.965 

§59.970 


Part  57 


§57.340 

§57.350 

§57.360 

§57.370 
Identifying  and  Marking  Product 

§57.410 
Inspectton,  Reinspection,  Condemnatkm,  and  Retentkm 

§57.426    Retention 
Sanitary.  Processing,  and  Facility  Requirements 

§57.504 
Identiffcatkxi  of  Restricted  Eggs  or  Egg  Products  Not  Intended  for 
Human  Consumptkm 

§57.800 

§57.840 

§57.860 
Imports  - 

§57.900 

§57.905 

§57.915 

§57.920 

§57.925 

§57.930 

§57.935 

§57.945 

§57.950 

§57.955 

§57.960 

§57.965 

§57.970 


5.  The  duphcated  undesignated  center 
headings  that  precede  §§  57.200,  57.426, 
and  57.504  and  the  duphcated  headings 
of  §§57.35,  57.134,  57.410.  57.900. 
57.920.  57.930,  57.935.  57.945,  57.950, 


Part  59 


and  57.955  are  revised  as  set  out  in  the 
table  of  contents  for  part  57. 

6.  Undesignated  center  headings  and 
sections  in  part  59  are  redesignated  as 
imdesignated  center  headings  and 


sections  in  part  57,  as  set  out  in  the 
following  table: 


Registratxm  of  Shell  Egg  Handters 

§59.690 
Inspectkxi  and  Dispositkxi  of  Restricted  Eggs 

§59.700 

§59.720 

§59.760 

§59.801 


Part  57 


Registratkxi  of  Shell  Egg  Handlers 
§57.690 

Inspectkm  and  Disposition  of  Restricted  Eggs 
§57.700 
§57.720 
§57.760 
§57.801 


PART  57— INSPECTION  OF  EGGS 
(EGG  PRODUCTS  INSPECTION  ACT) 

7.  In  duphcated  §  57.5,  the  definition 
for  "official  standards"  is  revised  to 
read  as  follows: 

S  57,5   Terms  defined. 

•  *        »        »        * 

\       Official  standards  means  the 

standards  of  quality,  grades,  and  weight 
classes  for  eggs. 

•  •        •        *        • 

a.  Duphcated  §  57.18  is  revised  to 
read  as  follows: 

.§57.18    0MB  control  number. 
The  information  collection 
requirements  in  this  part  have  been 
approved  by  the  Office  of  Management 
and  Budget  and  assigned  0MB  control 
number  0581-0113. 


§57.20    [Amended] 

9.  Duphcated  §  57.20  is  amended  by 
removing  "and  egg  products". 

§57.28    [Antended] 

10.  Duphcated  §  57.28  is  amended  by 
removing  and  reserving  paragraph  (a)(2) 
and  by  removing,  in  paragraph  (b),  "and 
egg  products". 

§57.45    [Amended] 

11.  Duplicated  §  57.45  is  amended  by 
removing,  in  paragraph  (a),  "in 
paragraphs  (c)  and  (d)  of  this  section 
or";  by  removing,  in  paragraph  (b),  "or 
any  egg  products  which  are 
unwholesome,  adulterated,  or  are 
otherwise  unfit  for  human  food 
purposes,  except  as  provided  in 
paragraphs  (c)  and  (d)  of  this  section,"; 
and  by  removing  paragraphs  (c)  and  (d). 
As  revised,  §  57.45  reads  as  follows: 


§  57.45    Prohibition  on  eggs  and  egg 
products  not  intended  for  use  as  human 
food. 

(a)  No  person  shall  buy,  sell,  or 
transport  or  offer  to  buy  or  sell,  or  offer 
or  receive  for  transportation  in 
commerce,  any  eggs  or  egg  products 
which  are  not  intended  for  use  as 
human  food,  unless  they  are  denatured 
or  decharacterized,  unless  shipped 
under  seal  as  authorized  in  §§  57.504(c) 
and  57.720(a)  and  identified  as  required 
by  the  regulations  in  this  part. 

(b)  No  person  shall  import  or  export 
shell  eggs  classified  as  loss,  inedible,  or 
incubator  rejects  unless  they  are 
denatured  or  decharacterized  and 
identified  as  required  by  the  regulations 
in  this  part. 


§5' 
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1000    [Amendedl 

■ :  I.  Duplicated  §  57.100  is  amended 
by  ijemoving,  in  the  introductory  text, 
"aid  the  provision  for  continuous 
inspection  of  processing  operations  in 
section  5(a)  of  the  Act"  and  by  removing 
anil  reserving  paragraph  (b). 

S5iri200    [Amended] 

13.  Duplicated  §  57.200  is  amended 
by  removing,  in  paragraph  (a),  "or  egg 
proiducts"  and  "and  egg  products"  and 
by  femoving,  io  paragraph  (b),  "and  egg 
processing  operations",  ",  (1)",  and  ", 
and  (2)  official  egg  products  plants 
which  use  all  shell  eggs  received  and  do 
not  reship  any  shell  eggs". 

§97.240    [Amended] 

14.  Duplicated  §  57.240  is  amended 
by  removing  "or  egg  products"  in  the 
fitst  sentence. 

15.  DupUcated  §  57.310  is  amended 
by  removing  paragraph  (a);  by  removing, 
in  paragraph  (b),  "which  has  left  the 
official  plant  where  it  was  inspected 
o*'*;  and  by  removing  the  paragraph 
de$ignation  and  the  heading  of 
paragraph  (b).  As  revised,  §  57.310  reads 
as  follows: 

{^.310   Where  to  file  an  appeal. 

Any  interested  party  who  is  not 
satisfied  with  the  determination  of  the 
cUss,  quantity,  or  condition  of  product 
Whic^  was  inspected  other  than  in  an 
o^cial  plant  may  request  an  appeal 
inspection  by  filing  such  request  with 
the  Regional  Director  in  the  region 
where  the  product  is  located  or  with  the 
Clhief  of  the  Grading  Branch. 

1197.340    [Amended] 

16.  DupUcated  §  57.340  is  amended 
bl3^  removing  paragraph  (a),  by  removing 
"i  57.310(b)"  and  adding  in  its  place 
"§  57.310,"  and  by  removing  the 
j^iragraph  designation  (b). 

1^7.410    [Amended] 

1 17.  Duplicated  §  57.410  is  amended 
'  removing  paragraph  (b)  and  the 
;r^h  designation  (a). 
Dupli(»t»l  §  57.504  is  amended 
'  removing  and  reserving  paragraphs 
I  and  (b):  by  removing,  in  paragraph 
J  eversrthing  after  the  first  two 
intmoes;  and  by  removing  paragraphs 

(d)  throu^  (q).  As  revised.  §  57.504 

reads  as  follows: 

i 


B7.504    General  operating  proceduree. 

(a)  [Reserved] 

(b)  [Reserved] 

(c)  All  loss  and  inedible  eggs  or  egg 
Xroducts  shall  be  placed  in  a  container 
learly  labeled  "inedible"  and 

bbntaining  a  sufficient  amoimt  of 
abproved  denatiuant  or  decharacterant, 
iiich  as  FD&C  brown,  blue,  black,  or 


green  colors,  meat  and  fish  by-products, 
grain  and  milling  by-products,  or  any 
other  substance,  as  approved  by  the 
Administrator,  that  will  accomplish  the 
purposes  of  this  section.  Shell  eggs  shall 
be  crushed  and  the  substance  shall  be 
dispersed  through  the  product  in 
amoimts  sufficient  to  give  the  product  a 
distinctive  appearance  or  odor. 

§57.900    [Amended] 

19.  Paragraph  (a)  of  duplicated 
§  57.900  is  amended  by  removing  "Egg 
products  and  restricted"  and  adding,  in 
its  place,  "Restricted"  in  the  first 
sentence  and  by  removing  "or  egg 
product"  in  the  last  sentence. 

§57.915    [Amended] 

20.  DupUcated  §  57.915  is  amended 
by  removing  and  reserving  paragraph  (a) 
and  by  removing  the  heading  of 
paragraph  (b). 

§57.920    [Amended] 

21.  Ehiplicated  §  57.920  is  amended 
by  removing  "or  egg  products"  and 
"Eggs  and  Egg  Products,"  in  the  first 
sentence. 

§57.925    [Amended] 

22.  Paragraph  (a)  of  dupUcated 
§  57.925  is  amended  by  removing  "and 
egg  products"  in  the  first  sentence. 

§57.930    [Amended] 

23.  Paragraph  (a)  of  duplicated 
§  57.930  is  amended  by  removing  "or 
egg  products"  in  the  first  sentence. 

§57.945    [Amended] 

24.  DupUcated  §  57.945  is  amended 
by  removing  "or  egg  products"  in  the 
first  sentence  of  paragraph  (a),  in 
paragraph  (b),  and  in  paragraph  (c). 

§57.950    [Amended] 

25.  Paragraph  (a)  of  dupUcated 

§  57.950  is  amended  by  removing  and 
reserving  paragraph  (a)(5)  and  by 
removing  paragraphs  (a)(8),  and  (a)(9). 

§57.955   [Amended] 

26.  Paragraph  (a)  of  dupUcated 

§  57.955  is  amended  by  removing  and 
reserving  paragr^hs  (a)(3)  and  (a)(4) 
and  by  removing,  in  both  paragraphs 
(a)(5)  and  (a)(6),  "For  sheU  eggs,  the" 
and  adding,  in  its  place,  "The". 

§57.960    [Amended] 

27.  DupUcated  §  57.960  is  amended 
by  removing  "or  egg  products"  in  the 
first  sentence  and  "30  poimds  of  Uquid 
or  frozen  eggs,  or  50  poimds  of  dried  egg 
products,"  in  the  last  sentence. 

PART57-{AMENDED1 

28.  In  the  dupUcated  and  redesignated 
sections  of  part  57,  each  internal 


reference  to  a  section  of  part  59  is 
revised  as  set  out  in  the  preceding 
duplication  and  redesignation  tables. 


PART59-{AMENDED] 

29.  The  authority  citation  for  part  59 
continues  to  read  as  follows: 

Anthority:  21  U.S.C.  1031-1056. 

30.  In  §  59.5,  the  definition  for 
"official  standards"  is  revised  to  read  as 
follows: 

§50.5   Terme  defined. 

*        •        *        •        • 

Official  standard  means  the  standards 
of  quaUty,  grades,  and  weight  classes  for 
eggs. 

31.  Paragraph  (a)(1)  of  §  59.28  is 
amended  by  removing,  in  the  first 
sentence,  "Business  premise,  faciUties, 
inventories,  operations,  transport 
vehicles,  and  records  of  egg  handlers, 
and  the"  and  adding,  in  its  place,  "The" 
and  by  removing  the  second  and  third 
sentences.  As  revised,  paragraph  (a)(1) 
of  §  59.28  reads  as  follows: 

§59.28    Other Inapectlons. 
(a)  Periodic  inspections  shall  be  made 

of: 

(1)  The  records  of  aU  persons  engaged 
in  the  business  of  transporting, 
shipping,  or  receiving  any  eggs  or  egg 
products. 


§59.35    [Amended] 

32.  Section  59.35  is  amended  by 
removing  paragraph  (a)  and  the 
paragraph  designation  (b). 

§60.40   [Amended] 

33.  Section  59.40  is  amended  by 
removing  "§§  59.504(c)  and  59.720(a)" 
in  the  first  sentence  and  adding,  in  its 
place,  "§  59.504(c)". 

34.  Section  59.100  is  amended  by 
revising  the  introductory  text,  removing 
and  reserving  paragraphs  (a),  (c),  (d), 
and  (f),  and  by  removing  paragraph  (h). 
As  revised,  the  introductory  text  of 

§  59.100  reads  as  follows: 

§69.100   Specific  examptlona. 

The  following  are  exempt  to  the 
extent  prescribed  as  to  the  provision  for 
continuous  inspection  of  processing 
operations  in  section  5(a)  of  the  Act: 
Provided.  That  the  conditions  for 
exemption  and  provisions  of  these 
regulations  are  met: 
•        •        •      .  •        •  - 

§50.200    [Amended] 

35.  Paragraph  (b)  of  §  59.200  is 
amended  by  removing  "shell  egg 
handlers  and"  and  "(1)  producers  who 
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ship  all  of  their  production  as  nest-run 
eggs  without  segregation  need  only  to 
maintain  records  indicating  the  amount 
of  shell  eggs  shipped,  date  of  shipment, 
and  the  receivers'  name  and  address, 
and  (2)". 

§59^40    [Amended] 

36.  The  first  sentence  of  §  59.240  is 
amended  by  removing  "or  whenever 
any  restricted  eggs  capable  of  use  as 
hiunan  food  are  found  by  such  a 
representative  in  the  possession  of  any 
person  not  authorized  to  acquire  such 
eggs  under  the  regulations  in  this  part,". 

§59.310    [Amended] 

37.  Paragraph  (b)  of  §  59.310  is 
amended  by  removing  "or  which  was 
inspected  other  than  in  an  official 
plant". 

§59.330    [Amended] 

38.  Section  59.330  is  amended  by 
removing  "grading  or"  in  the  heading 
and  in  the  first  sentence. 

§59.800    [Amended] 

39.  Section  59.800  is  amended  by 
removing  the  last  two  sentences. 


§59.905    [Amended] 

40.  Section  59.905  is  amended  by 
removing  paragraph  (b)  and  the 
paragraph  designation  (a). 

§59.915    [Amended] 

41.  Section  59.915  is  amended  by 
removing  the  heading  of  paragraph  (a) 
and  by  removing  and  reserving 
paragraph  (b). 

§59.920    [Amended]     ' 

42.  Section  59.920  is  amended  by 
removing  "upon  PY  Form  222— Import 
Request,  Eggs  and  Egg  Products,"  in  the 
first  sentence. 

§59.925    [Amended] 

43.  Section  59.925  is  amended  by 
removing  "eggs  and"  in  the  heading  and 
in  the  first  sentence  of  paragraph  (a). 

§59.930    [Amended] 

44.  Section  59.930  is  amended  by 
removing  "eggs  and"  in  the  heading  and 
by  removing  "eggs  or"  in  paragraph  (a). 

§59.935    [Amended] 

45.  The  heading  of  §  59.935  is 
amended  by  removing  "eggs  and". 


§59.945    [Amended] 

46.  Section  59.945  is  amended  by 
removing  "eggs  and"  in  the  heading  and 
by  removing  "eggs  or"  in  the  first 
sentence  of  paragraph  (a),  in  paragraph 
(b),  and  in  paragraph  (c). 

§59.950    [Amended] 

47.  Paragraph  (a)  of  §  59.950  is 
amended  by  removing  and  reserving 
paragraph  (a)(3). 

§59.955    [Amended] 

48.  Section  59.955  is  amended  by 
removing,  in  both  paragraphs  (a)(3)  and 
(a)(4),  "For  egg  products,  the"  and 
adding,  in  its  place.  "The"  and  by 
removing  and  reserving  paragraph  (a)(5) 
and  paragraph  (c). 

§59.960    [Amended] 

49.  Section  §  59.960  is  amended  by 
removing  "eggs  or"  in  the  first  sentence 
and  by  removing  "30-dozen  shell  eggs." 
in  the  last  sentence. 

Dated:  December  4, 1998. 
Kenneth  C.  Qayton, 

Acting  Administrator,  Agricultural  Marketing 
Service. 

(FR  Doc.  98-32738  Filed  12-16-98;  8:45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

AdministiBtion  for  Children  and 
Families 

[Program  Announcement  No.  93612-«92] 

Administration  for  Native  Americans: 
Availability  of  Financial  Assistance 

AGENCY:  Administration  for  Native 
Americans  (ANA).  ACT.  DHHS. 
ACTION:  Announcement  of  availability  of 
competitive  financial  assistance  to  assist 
eligible  applicants  in  assuring  the 
survival  and  continuing  vitality  of  their 
Native  American  languages. 

summary:  The  Administration  for 
Native  Americans  (ANA)  announces  the 
availability  of  Fiscal  Year  1999  funds 
and  other  available  funds  for  Native 
American  language  projects.  Financial 
assistance  provided  by  ANA  is  designed 
to  assist  applicants  in  designing  projects 
which  will  promote  the  survival  and 
continuing  vitality  of  Native  American 
languaees. 

Application  kit:  Application  kits, 
approved  by  the  OKffl  under  control 
number  0980-0204,  which  expires 
August  31. 1999,  containing  the 
necessary  forms  and  instructions  to 
apply  for  a  grant  imder  this  program 
annoimcement.  may  be  obtained: 
By  Mail:  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families, 
Administration  for  Native  Americans, 
370  L'Enfant  Promenade,  SW,  Mail 
Stop  HHH  348-F,  Washington,  D.C. 
20447-0002,  Attention:  Aaron  Sadler/ 
Application  Kit. 
By  Telephone:  Call  Janean  Chambers, 

Telephone:  (202)  690-6547. 
By  TelefiEuc:  Fax:  (202)  690-7441. 
By  Worid-Wide-Web:  Copies  of  this 
program  announcement  and  many  of 
the  required  forms  may  be  obtained 
electronically  at  the  ANA  World  Wide 
Web  Page:  http://www.acf.dhhs.gov/ 
programs/ana/index.html 
The  printed  Federal  Register  notice  is 
the  only  official  program 
announcement.  Although  reasonable 
efforts  are  taken  to  assiue  that  the  files 
on  the  ANA  World  Wide  Web  Page 
containing  electronic  copies  of  this 
Program  Announcement  are  accurate 
and  complete,  they  are  provided  for 
information  only.  The  applicant  bears 
sole  responsibility  to  assure  that  the 
copy  downloaded  and/or  printed  from 
any  other  source  is  accurate  and 
complete. 

DATES:  The  closing  date  for  submission 
of  apphcations  is  February  19, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Sneed,  Native  American  Program 
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Specialist,  Department  of  Health  and 
Htunan  Services,  Administration  for 
Children  and  Families,  Administration 
for  Native  Americans,  370  L'Enfant 
Promenade,  Mail  Stop  HHH  348F, 
Washington,  D.C.  20447,  telephone: 
(202)  690-6504,  telefax:  (202)  690-7441, 
or  e-mail:  asneed@acf.dhhs.gov 

Part  I:  Supplementary  Information 

A.  Purpose  and  Availability  of  Funds 

The  purpose  of  this  notice  is  to 
aimounce  the  availabiUty  of  fiscal  year 
1999  financial  assistance  to  eUgible 
apphcants  for  the  purpose  of  assisting 
Native  Americans  in  assuring  the 
survival  and  continuing  vitality  of  their 
languages.  Financial  assistance  awards 
made  under  this  program 
announcement  will  be  on  a  competitive 
basis  and  the  proposals  will  be  reviewed 
against  the  evaluation  criteria  in  this 
announcement. 

Approximately  $2,000,000  in  Fiscal 
Year  1999  has  been  allocated  for 
category  I  and  II  grants.  For  Category  I, 
Planning  Grants  (project  length:  12 
months),  the  fimcUng  level  for  a  budget 
period  of  12  months  will  be  up  to 
$50,000.  For  Category  D,  Design  and/or 
Implementation  Grants  (project  length: 
up  to  36  months),  the  funding  level  for 
a  budget  period  of  12  months  will  be  up 
to  $125,000.  In  accordance  with  current 
agency  policies,  ANA  may  fund 
additional  highly  ranked  applications  if 
additional  funds  become  available  prior 
to  the  next  competition. 

ANA  continues  a  variety  of 
requirements  directed  towards  enforcing 
its  policy  that  an  eligible  grant  recipient 
may  only  have  one  active  ANA  grant 
awarded  firom  a  competitive  area  at  any 
time.  Therefore,  while  eligible 
applicants  may  compete  for  a  Native 
American  language  grant  in  either  of  the 
two  categories,  an  applicant  may  only 
submit  one  application  and  no  applicant 
may  receive  more  than  one  Native 
American  language  grant. 

ANA  introduces  two  new 
requirements  within  the  review  criteria 
for  budget  proposals  in  applications.  All 
applicants  must  clearly  demonstrate  a 
plan  for  an  employee  fringe  benefit 
package  which  includes  an  employee 
retirement  plan  benefit,  and  the  funding 
of  travel  for  key  personnel  to  attend 
post-award  grant  management  and 
administration  training  sponsored  bv 
ANA.  .  / 

B.  Background 

The  Congress  has  recognized  that  the 
history  of  past  policies  of  the  United 
States  toward  Indian  and  other  Native 
American  languages  has  resuhed  in  a 
dramatic  decrease  in  the  number  of 


Native  American  languages  that  have 
survived  over  the  past  500  years. 
Consequently,  the  Native  American 
languages  Act  (Title  1,  Pub.L.  101-477) 
was  enacted  to  address  this  decline. 

This  legislation  invested  the  United 
States  government  with  the 
responsibility  to  work  together  with 
Native  Americans  to  ensure  the  survival 
of  cultures  and  languages  unique  to 
Native  America.  This  law  declared  that 
it  is  the  policy  of  the  United  States  to 
"preserve,  protect  and  promote  the 
rights  and  freedom  of  Native  Americans 
to  use,  practice  and  develop  Native 
American  languages."  While  the 
Congress  made  a  significant  first  step  in 
passing  this  legislation  in  1990,  it 
served  only  as  a  declaration  of  policy. 
No  program  initiatives  were  proposed, 
nor  any  funds  authorized  to  enact  any 
significant  programs  in  furtherance  of 
this  policy. 

In  1992.  Congressional  testimony 
provided  estimates  that  of  the  several 
hundred  languages  that  once  existed, 
about  150  are  still  spoken  or 
remembered  today.  However,  only  20 
are  spoken  by  persons  of  ail  ages,  30  are 
spoken  by  adults  of  all  ages,  about  60 
are  spoken  by  middle-aged  adults,  and 
45  are  spoken  by  the  most  elderly. 

In  response  to  this  testimony,  the 
Congress  passed  the  Native  American 
languages  Act  of  1992  (the  Act).  Pub.  L. 
102-524,  to  assist  Native  Americans  in 
assuring  the  survival  and  continuing 
vitality  of  their  languages.  Passage  of  the 
Act  was  an  important  second  step  in 
attempting  to  ensure  the  survival  and 
continuation  of  Native  languages,  as  it 
provides  the  basic  foimdation  upon 
which  the  tribal  nations  can  rebuild 
their  economic  strength  and  rich 
cultural  diversity. 

While  the  Federal  government 
recognizes  that  substantial  loss  of  Native 
American  languages  over  the  past 
several  himdred  years,  the  nature  and 
magnitude  of  the  status  of  Native 
American  languages  will  be  better 
defined  when  eligible  applicants  under 
the  Act  have  completed  language 
assessments. 

The  Administration  for  Native 
Americans  (ANA)  believes  that  the 
responsibiUty  for  achieving  self- 
sufficiency  rests  with  the  governing 
bodies  of  Indian  Tribes,  Alaska  Native 
villages,  and  in  the  leadership  of  Native 
American  groups.  This  belief  supports 
the  ANA  principle  that  the  local 
community  and  its  leadership  are 
responsible  for  determining  goals, 
setting  priorities,  and  planning  and 
implementing  programs  which  support 
the  community's  long-range  goals. 

Therefore,  smce  preserving  a  language 
and  ensuring  its  continuation  is 
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I  enerally  one  of  the  first  steps  taken 
I  award  strengthening  a  group's  identity, 
(  ctivities  proposed  under  this  program 
I  iinouncement  will  contribute  to  the 
I  odal  development  of  Native 
( immunities  and  significantly 
( x>ntribute  to  their  efforts  toward  self- 
I  lufficiency. 

The  Administration  for  Native 
Unericans  recognizes  that  eligible 
ipplicants  must  have  the  opportimity  to 
levelop  their  own  language  plans, 
echnical  capabilities,  and  access  to  the 
lecessary  financial  and  technical 
^sources  in  order  to  assess,  plan, 
levelop  and  implement  programs  to 
issiire  the  survival  and  continuing 
idtaUty  of  their  languages.  ANA  also 
recognizes  that  potential  applicants  may 
lave  specialized  knowledge  and 
»pabilities  to  address  specific  language 
concerns  at  various  levels.  This  program 
announcement  reflects  these  special 
needs  and  circumstances. 

C.  ANA  Pwgrcan  and  Administrative 
Policies 

Applicants  must  comply  with  the 
following  programmatic  policies: 

•  Funds  will  not  be  awarded  for 
projects  addressing  dead  languages.  For 
purposes  of  this  announcement,  dead 
languages  are  those  languages  that  are 
no  longer  spoken  by  any  tribal  member 
or  commimity  member. 

•  The  Commissioner  shall  determine 
the  repository  for  copies  of  products 
from  Native  American  language  grants 
funded  imder  this  program 
annoimcement.  At  the  end  of  the  project 
period,  products  or  project  models  of 
Native  American  languages  grants 
funded  by  this  program  announcement 
should  be  sent  to  the  designated 
repository.  Federally  recognized  Indian 
Tribes  are  not  required  to  comply  with 
this  requirement. 

Applicants  must  comply  with  the 
following  administrative  policies: 

•  Current  Native  American  language 
grantees  whose  grant  project  period 
extends  beyond  September  30, 1999,  or 
who  have  requested  an  extension  of  the 
grant  project  beyond  that  date,  are  not 
eligible  to  apply  for  a  grant  under  the 
same  program  area.  Cmrent  Native 
American  language  grantees  with 
project  periods  beyond  September  30, 
1999,  may  not  compete  for  additional 
Native  American  language  grants. 

•  Applicants  for  Category  I  may 
propose  12-  to  17-manth  projects: 
applicants  for  Category  II  may  propose 
up  to  36-month  projects. 

»  Applicants  must  describe  a  locally- 
determined  strategy  to  carry  out  a 
proposed  project  with  fundable 
objectives  and  activities. 


•  An  application  bom  a  federally 
recogniz^  Tribe,  Alaska  Native  Village 
or  Native  American  organization  must 
be  bom  the  governing  body  of  the  Tribe 
or  organization. 

•  ANA  will  not  accept  applications 
from  tribal  components  which  are 
tribally-authorized  divisions  of  a  larger 
Tribe,  unless  the  application  includes  a 
tribal  resolution  which  clearly 
demonstrates  the  Tribe's  support  of  the 
project  and  the  Tribe's  imderstanding 
that  the  other  applicant's  project 
supplants  the  Tribe's  authority  to 
submit  an  application  under  the  Native 
American  languages  program  both  for 
the  current  competition  and  for  the 
duration  of  the  approved  grant  period, 
should  the  application  be  funded. 

•  If  a  federally  recognized  Tribe  or 
Alaska  Native  village  chooses  not  to 
apply,  it  may  support  another 
applicant's  project  (e.g.,  a  tribal 
organization)  which  serves  or  impacts 
their  reservation.  In  this  case,  the 
applicant  must  include  a  tribal 
resolution  which  clearly  demonstrates 
the  Tribe's  approval-of  the  project  and 
the  Tribe's  imderstanding  that  the  other 
applicant's  project  supplants  the  Tribe's 
authority  to  submit  an  appUcation 
under  the  Native  American  languages 
program  both  for  the  current 
competition  and  for  the  duration  of  the 
approved  grant  period,  should  the 
application  be  funded. 

•  ANA  will  only  accept  one 
application  which  serves  or  impacts  a 
reservation.  Tribe,  or  Native  American 
community. 

•  Any  non-profit  organization 
submitting  an  application  must  submit 
proof  of  its  non-profit  status  in  the 
application  at  the  time  of  submission. 
The  non-profit  agency  can  accomplish 
this  by  providing  a  copy  of  the 
appUcant's  listing  in  the  Internal 
Revenue  Service's  (IRS)  most  recent  list 
of  tax  exempt  organizations  described  in 
Section  501(c)(3)  of  the  IRS  code  or  by 
providing  a  copy  of  the  currently  valid 
IRS  tax  exemption  certificate,  or  by 
providing  a  copy  of  the  articles  of 
incorporation  bearing  the  seal  of  the 
State  in  which  the  corporation  or 
association  is  domiciled. 

•  If  the  applicant,  other  than  a  Tribe 
or  an  Alaska  Native  Village  government, 
is  proposing  a  project  benefiting  Native 
Americans  or  Native  Alaskans,  or  both, 
it  must  provide  assurance  that  its  duly 
elected  or  appointed  board  of  directors 
is  representative  of  the  community,  to 
be  served.  To  establish  compliance  with 
the  requirement  in  the  regulations  for  a 
Board  representative  of  the  community, 
applicants  should  provide  information 
establishing  that  at  least  ninety  (90) 
percent  of  the  individuals  serviiig  on  a 


non-profit  applicant's  board  fall  into 
one  or  more  of  the  following  categories: 
(1)  A  current  or  past  member  of  the 
community  to  be  served:  (2)  a 
prospective  participant  or  beneficiary  of 
the  project  to  be  funded;  or  (3)  have  a 
cultural  relationship  with  the 
community  to  be  served. 

•  Organizations  incorporating  in 
American  Samoa  are  cautioned  that  the 
Samoan  government  relies  exclusively 
upon  IRS  determinations  of  non-profit 
status;  therefore,  articles  of 
incorporation  approved  by  the  Samoan 
government  do  not  establish  non-profit 
status  for  these  organizations  for  the 
purpose  of  eligibility  for  ANA  funds. 

•  Grantees  must  provide  at  least  20 
percent  of  the  total  approved  cost  of  the 
project;  i.e.  the  sum  of  the  ACF  share 
and  the  non-Federal  share.  The  non- 
Federal  share  may  be  met  by  cash  or  in- 
kind  contributions.  Therefore,  a  project 
requesting  $100,000  in  Federal  funds 
must  include  a  match  of  at  least  $25,000 
(20%  of  the  total  $125,000  project  cost). 

As  per  45  CFR  Fart  74.2,  In-Kind 
contributions  are  defined  as  "the  value 
of  non-cash  contributions  provided  by 
non-Federal  third  parties.  Third  party-in 
kind  contributions  may  be  in  the  form 
of  real  property,  equipment,  supplies 
and  other  expendable  property,  and  the 
value  of  goods  and  services  directly 
benefiting  and  specifically  identifiable 
to  the  project  or  program." 

In  addition  it  may  include  other 
Federal  funding  sources  where 
legislation  or  regulations  authorize 
using  specific  types  of  funds  for  match; 
examples  follow: 

•  Indian  Child  Welfare  funds, 
through  the  Department  of  Interior. 

•  Indian  Self-Determination  and 
Education  Assistance  funds,  through  the 
Department  of  Interior  and  the 
Department  of  Health  and  Human 
Services;  and 

•  Commimity  Development  B\odk 
Grant  fimds,  through  the  Department  of 
Housing  and  Urban  Development. 

An  itemized  budget  detailing  the 
applicant's  non-Federal  share,  and  its 
source(s),  must  be  included  in  an 
application. 

•  If  an  applicant  plans  to  charge  or 
otherwise  seek  credit  for  indirect  costs 
in  its  ANA  application,  a  current  copy 
of  its  Indirect  Cost  Agreement  must  be 
included  in  the  application. 

•  A  request  for  a  waiver  of  the  non- 
Federal  share  requirement  may  be 

submitted  in  accordance  with  45  CFR 
1336.50(b)(3)  of  the  Native  American 
Program  Regulations. 

•  Applications  originating  from 
American  Samoa,  Guam,  or  the 
Commonwealth  of  the  Northern  Mariana 
Islands  are  covered  under  Section 
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501(d)  of  Public  Law  95-134,  as 
amended  (48  U.S.C.  1469a)  under  which 
HHS  waives  any  requirement  for 
matching  funds  under  $200,000 
(including  in-kind  contributions). 
Therefore,  for  the  grants  under  this 
Native  American  language  program,  no 
match  is  required  for  grants  to  these 
insular  areas. 
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D.  Proposed  Projects  To  Be  Funded 

Category  I — Planning  Grants 

The  purpose  of  a  Planning  Grant  is  to 
conduct  an  assessment  and  to  develop 
the  plan  needed  to  describe  the  ciurent 
status  of  the  language(s)  to  be  addr^sed 
and  to  establish  commimity  long-range 
goal(s)  to  ensure  its  survival.  Project 
activities  may  include,  but  are  not 
limited  to: 

•  Data  collection,  compilation, 
organization  and  description  of  current 
language  status  through  a  "formal" 
method  (e.g.  work  performed  by  a 
linguist,  and/or  a  language  survey 
conducted  by  community  members)  or 
an  "informal"  method  (e.g.  a 
community  consensus  of  the  language 
status  based  on  elders,  tribal  scholars, 
and/or  other  community  members); 

•  Establishment  of  community  long- 
range  langua^  goals;  and 

•  Acquisition  of  necessary  training 
and  technical  assistance  to  administer 
the  project  and  achieve  project  goal(s). 

Category  n — Design  and/or 
Implementation  Grants 

The  purposes  of  Design  and/or 
Implementation  Grants  are  (1)  so  Tribes 
or  communities  may  design  and/or 
implement  a  language  program  to 
achieve  their  long-range  goaUs);  and  (2) 
to  accommodate  where  the  Tribe  or 
community  is  in  reaching  their  long- 
term  language  goal(s). 

AppUcants  under  Category  U  must  be 
able  to  document  that: 

(a)  Language  information  has  been 
collected  and  analyzed,  and  that  it  is 
current  (compiled  within  36  months 
prior  to  the  grant  application); 

(b)  The  commum^  has  estabUshed 
long-range  lan^age  goals;  and 

(c)  Commumty  representatives  are 
adequately  trained  so  that  the  proposed 
project  goals  can  be  achieved. 

Category  D  applications  may  include 
purchasing  specialized  equipment 
(including  audio  and  video  recording 
equipmrait.  computers,  and  software) 
necessary  to  achieve  the  project 
objectives.  The  appUcant  must  fully 
justify  the  need  for  this  equipment  and 
expUdn  how  it  will  be  used  to  achieve 
theproject  objectives. 

The  types  of  projects  ANA  may  fund 
under  Category  n  include,  but  are  not 
limited  to: 


1.  Establishment  and  support  of  a 
commimity  Native  American  language 
project  to  bring  older  and  younger 
Native  Americans  together  to  facilitate 
and  encourage  the  teaching  of  Native 
American  languages  skills  from  one 
generation  to  another; 

2.  EstabUshment  of  a  project  to  train 
Native  Americans  to  teach  Native 
American  languages  to  others  or  to 
enable  them  to  serve  as  interpreters  or 
translators  of  such  languages; 

3.  Development,  printing,  and 
dissemination  of  materials  to  be  used  for 
the  teaching  and  enhancement  of  Native 
American  languages; 

4.  Establishment  or  support  of  a 
project  to  train  Native  Americans  to 
produce  or  participate  in  television  or 
radio  programs  to  be  broadcast  in  Native 
American  languages;  and 

5.  Compilation,  transcription  and 
analysis  of  oral  testimony  to  record  and 
preserve  Native  American  languages. 

E.  Eligible  Applicants 

The  following  organizations  are 
eligible  to  apply  under  this  competitive 
area: 

•  Federally  recognized  Indian  Tribes; 

•  Consortia  of  Indian  Tribes; 

•  Incorporated  non-federally 
recoenized  Tribes; 

•  mcorporated  nonprofit  multi- 
purpose community-based  Indian 
organizations; 

•  Urban  Indian  Centers; 

•  National  or  regional  incorporated 
nonprofit  Native  American 
organizations  with  Native  American 
community-specific  objectives; 

•  Alaska  Native  villages  as  defined  in 
the  Alaska  Native  Claims  Settlement  Act 
(ANCSA)  and/or  nonprofit  village 
consortia; 

•  Incorporated  nonprofit  Alaska 
Native  multi-purpose  community-based 
organizations; 

•  Nonprofit  Alaska  Native  I&gional 
Corporations/Associations  in  Alaska 
with  village  specific  projects; 

•  Nonprofit  Native  organizations  in 
Alaska  with  village  specific  projects; 

•  Public  and  nonprofit  prwate 
agencies  serving  Native  Hawaiians  (The 
populations  served  may  be  located  on 
these  islands  or  on  the  continental 
United  States); 

•  PubUc  and  nonprofit  private 
agencies  serving  native  peoples  from 
Guam.  American  Samoa,  Palau,  or  the 
Commonwealth  of  the  Northern  Mariana 
Islands.  The  populations  served  may  be 
located  on  these  islands  or  in  the  United 
States;  and 

•  Tribally  controlled  community 
colleges,  tribally  controlled  post- 
secondary  vocational  institutions;  and. 

•  Collies  and  universities  located  in 
Hawaii^Guam.  American  Samoa.  Palau, 


or  the  Commonwealth  of  the  Northern 
Mariana  Islands  which  serve  Native 
American  Pacific  Islanders. 

•  Non-profit  Alaska  Native 
community  entities  or  tribal  governing 
bodies  (Indian  Reorganization  Act  or 
traditional  Coimcils)  as  recognized  by 
the  Bureau  of  Indian  Affairs. 

Further  information  on  eligibility 
requirements  is  presented  in  Part  I.C, 
ANA  Program  and  Administrative 
Policy.  Some  important  policies  found 
in  Part  I  are  highlighted  as  follows: 

Current  ANA  Native  American 
language  grantees  whose  grant  project 
period  ends  on  or  before  September  30, 
1999  are  eligible  to  apply  for  a  grant 
award  under  this  program 
announcement.  The  Project  Period  is 
noted  in  Block  9  of  the  "Financial 
Assistance  Award"  document. 
Applicants  for  new  grants  may  not  have 
a  pending  request  to  extend  their 
existing  grant  beyond  September  30, 
1999. 

Any  non-profit  organization 
submitting  an  application  must  submit 
proof  of  its  non-profit  status  in  the 
application  at  the  time  of  submission. 
The  non-profit  agency  can  accompUsh 
this  by  providing  a  copy  of  the 
applicant's  listing  in  the  Internal 
Revenue  Service's  (IRS)  most  recent  list 
of  tax  exempt  organizations  described  in 
Section  501(c)(3)  of  the  IRS  code  or  by 
providing  a  copy  of  the  currently  valid 
IRS  tax  exemption  certificate,  or  by 
providing  a  copy  of  the  articles  of 
incorporation  bearing  the  seal  of  the 
State  or  Tribe  in  which  the  corporation 
or  association  is  domiciled. 

If  the  applicant,  other  than  a  tribe  qr 
an  Alaska  Native  Village  government,  is 
proposing  a  project  benefiting  Native 
Americans  or  Native  Alaskans,  or  both, 
it  must  provide  assurance  that  its  duly 
elected  or  appointed  board  of  directors 
is  representative  of  the  community,  to 
be  served.  To  establish  compliance  with 
the  requirement  in  the  regulations  for  a 
Board  representative  of  the  community 
applicants  should  provide  information 
establishing  that  at  least  ninety  (90) 
percent  of  Oie  individuals  serving  on  a 
non-profit  applicant's  board  £dl  into 
one  or  more  of  the  following  categories: 
(1)  A  current  or  past  member  of  the 
community  to  be  served;  (2)  a 
prospective  participant  or  beneficiary  of 
the  project  to  be  ftmded;  or  (3)  have  a 
cultural  relationship  with  the 
community  to  be  served.  A  list  of  board 
members  Mdth  this  information 
including  tribal  or  Village  affiliation,  is 
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( ine  of  the  most  suitable  approaches  for 

I  lemonstrating  compliance  with  this 

]  equirement. 

Under  each  competitive  area,  ANA 
will  only  accept  one  application  which 
terves  or  impacts  a  reservation.  Tribe,  or 
>4ative  American  commimity.  If  a 

federdly  recognized  Tribe  or  Alaska 
^lative  village  chooses  not  to  apply,  it 
nay  support  another  applicant's  project 
e.g.,  a  tribal  organization)  which  serves 
M  impacts  their  reservation.  In  this  case, 
the  applicant  must  include  a  tribal 
resolution  which  clearly  demonstrates 
the  Tribe's  approval  of  the  project  and 
the  Tribe's  imderstanding  that  the  other 
applicant's  project  supplants  the  Tribe's 
authority  to  submit  an  application 
under  that  specific  competitive  area 

both  for  the  ciurent  competition  and  for 
the  duration  of  the  approved  grant 
period. 

Participating  Organizations:  If  a  tribal 
organization,  or  other  eligible  applicant, 
decides  that  the  objective  of  its 
proposed  Native  American  langtiage 
project  woiUd  be  accomplished  more 
effectively  through  a  partnership 
arrangement  with  a  tribal  school, 
college,  or  univmsity,  the  applicant 
shall  identify  such  school,  college  or 
university  as  a  participating 
organization  in  its  application.  Under  a 
partnership  agreement,  the  applicant 
will  be  responsible  for  the  fiscal, 
administrative  and  programmatic 
management  of  the  grant. 

F.  Grantee  Share  of  the  Project 

Grantees  must  provide  at  least  20 
percent  of  the  total  approved  cost  of  the 
project.  The  total  approved  cost  of  the 
project  is  the  sum  of  the  Federal  share 
and  the  non-Federal  share.  Further 
information  on  this  requirement  is 
presented  in  Part  I.C,  ANA  Program  and 
Administrative  Policy. 


G.  Review  Criteria 

The  proposed  project  shoidd  address 
the  Native  American  languages 
purposes  stated  and  described  in  the 
section  LB,  "Background"  of  this 
annoimcement. 

"The  evaluation  criteria  below  are 
closely  inter-related.  Points  are  awarded 
only  to  applications  which  respond  to 
these  criteria.  Proposed  projects  will  be 
reviewed  on  a  competitive  basis  using 
the  following  separate  sets  of  evaluation 
criteria;  one  set  for  planning  grant 
applications,  the  other  for  design  and/or 
implementation  grant  applications: 

H.  Planning  Grants 

(1)  Current  Status  of  Native  American 
language(s)  (15  points) 

•  The  application  fully  describes  the 
current  status  of  Native  American 


language(s)  in  the  community.  Since 
obtaining  this  data  may  be  part  of  the 
planning  grant  application  being 
reviewed,  applicants  can  meet  this 
requirement  by  explaining  their  current 
language  status  and  providing  a  detailed 
description  of  any  circumstances  or 
barriers  which  have  prevented  the 
collection  of  commimity  language  data. 
If  dociunentation  exists,  describe  it  in 
terms  of  current  langtiage  status. 

(2)  Goab  and  Available  Resources  (25 
points) 

(a)  The  application  describes  the 
proposed  project's  long-range  goals  and 
strategies,  includine: 

•  How  the  specific  Native  American 
long-range  community  goal(s)  relate  to 
the  proposed  project;  and 

•  How  the  goal(s)  fit  within  the 
context  of  the  current  lansuage  status. 

(b)  TTie  application  explains  how  the 
commimity  and  the  tribal  government 
(where  one  exists)  intends  to  achieve 
these  goals.  The  type  of  community 
served  will  determine  the  type  of 
documentation  necessary  to 
demonstrate  participation.  All  Tribes 
and  commimities,  however,  must 
indicate  in  their  application  how  they 
intend  to  involve  elders  and  other 
community  members  in  their  projects 
and  include  them  in  development  of 
language  goals  and  strategies  and  in 
evaluation  of  project  outcomes.  Ways  to 
demonstrate  community  and  tribal 
government  support  for  the  project 
include: 

•  A  resolution  from  Tribes  or  tribal 
organizations  stating  that  commimity 
involvement  has  occiured  in  project 
plaiming; 

•  Community  surveys  and 
questionnaires,  including  those 
developed  to  determine  the  level  of 
commimity  support  for  tribal 
resolutions;  and 

•  Minutes  of  community  meetings, 

tribal  presentations  and  discussion 
forums; 

Applications  bom  National  Indian 
and  Native  organizations  must  clearly 
demonstrate  a  need  for  the  project, 
explain  how  the  project  was  originated, 
state  who  the  intended  beneficiaries 
will  be,  and  describe  how  the  recipients 
will  actually  benefit  from  the  project. 
National  Indian  and  Native 
organizations  should  describe  thefr 
membership  and  define  how  the 
organization  operates. 

|c)Available  resources  (other  than 
ANA  and  the  non-federal  share)  which 
will  assist  and  be  coordinated  with  the 
project  are  described.  These  resources 
should  be  documented  by  letters  of 
commitment  of  resources,  and  not 
"letters  of  support". 


•  "Letters  of  support"  merely  express 
another  organization's  endorsement  of  a 
proposed  project.  Such  support  letters 
and  related  documentation  do  not 
indicate  a  binding  commitment,  do  not 
establish  the  authenticity  of  other 
resources,  and  do  not  offer  or  bind 
specific  resources  to  the  project. 

•  "Letters  of  commitment"  are 
binding  and  specify  the  nature,  amount 
and  conditions  under  which  another 
agency  or  organization  will  support  a 
project  funded  with  ANA  funds.  These 
resources  may  be  human,  natural  or 
financial,  and  may  include  other 
Federal  and  non-Federal  resources. 
Applicant  statements  that  additional 
funding  will  be  sought  from  other 
specific  sources  are  not  considered  a 
binding  commitment  of  outside 
resources. 

•  Non-ANA  resources  should  be 
leveraged  to  strengthen  and  broaden  the 
impact  of  the  proposed  project  in  the 
community.  Project  designs  should 
explain  how  those  parts  of  projects 
which  ANA  does  not  fund  will  be 
financed  through  other  sources.  For 
example,  ANA  does  not  fund 
construction.  AppUcants  must  show  the 
relationship  of  non-ANA  funded 
activities  to  those  objectives  and 
activities  that  are  funded  with  ANA 
grant  funds. 

If  the  applicant  proposes  to  enter  into 
a  partnership  arrangement  with  a 
school,  college  or  university, 
documentation  of  this  commitment 
must  be  included  in  the  application. 

(3)  Project  Objectives,  Approach  and 
Activities  (30  points) 

The  proposed  objectives  in  the 
Objective  Work  Plan(s)  relate  to  the  goal 
to  ensure  the  survival  and  continuing 
vitality  of  Native  American  language(s). 
More  specifically,  together  they  will 
achieve  for  the  Tribe  or  community's 
language  goals  for  the  proposed  project. 

Each  Objective  Work  Plan  clearly 
describes: 

•  The  tribal  government's  and 
community's  active  involvement  in  the 
continuing  participation  of  Native 
American  language  speakers; 

•  Measurable  or  quantifiable  results 
or  outcomes; 

•  How  the  results  or  outcomes  relate 
to  the  community's  long-range  goals  or 
the  estabUshment  of  those  goals; 

•  How  the  project  can  be 
accomplished  with  the  available  or 
expected  resources  during  the  project 
period; 

•  How  the  main  activities  will  be 

accompUshed; 

•  Who  specifically  will  conduct  the 
activities  under  each  objective;  and 


•  What  the  next  steps  may  be  after  the 
Planning  project  is  completed. 

(4)  Organizational  capabilities/ 
Qualifications  (20  points) 


(a)  The  management  and 
administrative  structure  of  the  applicant 
is  explained.  Evidence  of  the  applicant's 
abihty  to  manage  a  project  of  the 
proposed  scope  is  well-defined.  The 
apphcation  clearly  demonstrates  the 
successful  management  of  projects  of 
similar  scope  by  the  organization  and  or 
by  the  individual  designated  to  manage 
the  project. 

(b)  Position  descriptions  and/or 
resumes  of  key  personnel,  including 
those  of  consultants,  are  presented.  The 
position  descriptions  and/or  resiunes 
relate  specifically  to  the  staff  proposed 
in  the  Approach  Page  and  in  the 
proposed  budget  of  the  application. 
Position  descriptions  very  clearly 
describe  the  position  and  its  duties  and 
clearly  relate  to  the  personnel  staffing 
required  to  achieve  the  project 
objectives.  Resiunes  demonstrate  that 
the  proposed  staff  are  qualified  to  carry 
out  the  proposed  activities.  Either  the 
position  descriptions  or  the  resumes 
contain  the  qualifications,  and/or 
specialized  fJdlls,  necessary  for  overall 
quality  management  of  the  project. 
Resumes  must  be  included  if 
individuals  have  been  identified  for 
positions  in  the  application. 

Note:  Applicants  are  encouraged  to  give 
preference  to  Native  Americans  in  hiring  staff 
and  contracting  services  under  an  approved 
ANA  grant. 

(5)  Budget  (10  points) 

A  detailed  and  fully  explained  budget 
is  provided  for  each  budget  period 
requested  which: 

•  Identifies  and  explains  each  line 
item,  with  a  well-written  justification, 
in  the  budget  categories  in  Section  B  of 
the  Budget  Information  of  the 
application,  including  the  applicant's 
non-Federal  share  and  its  source. 
Applicants  from  American  Samoa, 
Guam,  and  the  Northern  Mariana 
Islands  are  not  required  to  provide  a 
20%  match  for  the  non-Federal  share 
since  the  level  of  funding  available  for 
the  grants  would  not  invoke  a  required 
match  for  grants  to  these  insular  areas. 
Therefore,  applicants  from  these  insular 
areas  may  not  have  points  reduced  for 
the  lack  of  matching  funds.  They  are, 
however,  expected  to  coordinate  and 
organize  the  dehvery  of  any  non-ANA 
resources  they  propose  for  the  project, 
as  are  all  ANA  applicants. 

•  Includes  and  justifies  su£Bcient  cost 
and  other  necessary  details  to  fiacihtate 
the  determination  of  cost  allowability 


and  the  relevance  of  these  costs  to  the 
proposed  project;  and 

•  Requests  funds  which  are 
appropriate  and  necessary  for  the  scope 
of  the  proposed  project. 

•  Includes  sufficient  funds  for 
principal  representatives  from  the 
applicant  organization  to  travel  to  one 
post-award  grant  training  and  technical 
assistance  conference.  T^s  travel  and 
training  should  occur  as  soon  as 
practical. 

•  Includes  an  employee  fringe  benefit 
budget  that  provides  grant-funded 
employees  with  a  qualified,  self- 
directed,  portable  retirement  plan  in 
addition  to  Social  Security.  ANA  will 
fund  at  least  five  (5)  percent  of  the 
employer's  share,  and  up  to  the  lull 
grant-project  Federal  share  of  employer 
contributions  when  based  on  a  program 
providing  benefits  equally  to  all  grant- 
and  non-grant  employees. 

ANA  considers  a  retirement  plan  to  be 
a  necessary,  reasonable  and  allowable 
cost  in  accordance  with  OMB  rules. 
Minimum  standards  for  an  acceptable 
retirement  fiinge  benefit  plan  are: 

•  The  plan  must  be  "qualified",  i.e., 
approved  by  the  Internal  Revenue 
Service  to  receive  special  tax-favored 
treatment. 

•  The  plan  exists  for  the  exclusive 
benefit  of  the  participants:  funds  are  to 
be  used  for  retirement  and  certain  other 
pre-retirement  needs,  not  for  the 
organization's  needs. 

•  The  plan  must  have  a  vesting 
schedule  that  does  not  exceed  the  initial 
budget  period  of  the  ANA  grant. 

•  The  plan  must  be  a  401  (k)  for 
people  who  work  in  corporations  or 
403(b)  plan  for  people  who  work  for 
not-for-profit  organizations.  An  alternate 
proposal  may  be  submitted  for  review 
and  approval  during  grant  award 
negotiations.  Alternate  proposals  may 
include  the  use  of  Individual  Retirement 
Accounts,  Money  Purchase  Pension 
Plans,  Defined  Benefit  Pension  Plans, 
Combination  Plans,  etc.  In  no  case  will 
a  non-qualified  deferred  compensation 
plan,  e.g..  Supplemental  Executive 
Retirement  Plan  (SERPs)  or  Executive 
Bonus  Plan  be  accepted. 

//.  Design  and/or  Implementation  Gmnts 

(1)  Current  Status  of  Native  American 
language(s)  (10  points) 

(a)  The  application  fully  describes  the 
current  status  of  the  Native  American 
language  to  be  addressed;  current  status 
is  defined  as  data  compiled  within  the 
previous  48  months.  The  description  of 
the  current  status  minimally  includes 
the  following  information: 

•  Number  of  speakers 

•  Age  of  speakers 


•  Gender  of  speakers 

•  Level(s)  of  fluency 

•  Number  of  first  language  speakers 
(Native  language  as  the  first  language 
acquired) 

•  Niunber  of  second  language 
speakers  (Native  language  as  the  second 
language  acquired) 

•  Where  Native  language  is  used  (e.g. 
home,  court  system,  religious 
ceremonies;  church,  media,  school, 
governance  and  cultural  activities) 

•  Source  of  data  (formal  and/or 
informal) 

•  Rate  of  language  loss  or  gain 

(b)  The  application  ftiUy  describes 
existing  community  language  or 
language  training  programs  and  projects, 
if  any,  in  support  of  the  Native 
American  language  to  be  addressed  by 
the  proposed  project.  Existing  programs 
and  projects  may  be  formal  (e.g.,  work 
by  a  linguist,  and/or  language  survey 
conducted  by  community  members)  or 
"informal"  (e.g.,  a  community 
consensus  of  the  language  status  based 
on  elders,  tribal  scholara,  and/or  other 
community  members). 

The  description  should  answer  the 
following:  has  applicant  had  a 
community  language  or  language 
training  program  within  the  last  48 
months?  (2)  Within  the  last  10  years?  If 
so,  fully  describe  the  program(s),  and 
include  the  following: 

•  Program  goals 

•  Number  of  program  participants 

•  Number  of  speakera 

•  Age  range  ofparticipants  (e.g.,  0-5, 
6-10, 11-18,  etc.) 

•  Niunber  of  language  teachere 

•  Criteria  used  to  adcnowledge 
competency  of  language  teachera 

•  Resources  available  to  the  applicant 
(e.g.  valid  granmiars,  dictionaries,  and/ 
or  thographics  or  describe  other  suitable 
resources) 

•  Pro0am  achievements 

If  applicant  has  never  had  a  language 

program,  a  detailed  explanation  of  what 

barriers  or  circumstances  prevented  the 

establishment  of  a  community  language 

'  program  should  be  included. 

(2)  Goals  and  Available  Resources  (20 
points) 

(a)  The  application  describes  the 
proposed  project's  long-range  goals  and 
strategies,  including: 

•  How  the  specific  Native  American 
long-range  community  goal(s)  relate  to 
the  proposed  project;  and 

•  How  the  goal(s)  fit  within  the 
context  of  the  current  language  status; 

•  A  clearly  delineated  strategy  to 
assist  in  assuring  the  survival  and 
continued  vitality  of  the  Native 
American  languages  addressed  in  the 
community. 
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I  >)  The  application  explains  how  the 
community  and  the  tribal  government 
(where  one  exists)  intends  to  achieve 
thiase  goals.  The  type  of  community 
sekved  will  determine  the  type  of 
dpcumentation  necessary  to 
demonstrate  participation.  All  Tribes 
aud  communities,  however,  must 
indicate  in  their  appUcation  how  they 
iiltjend  to  involve  elders  and  other 
commimity  members  in  their  projects 
and  include  them  in  development  of 
la  [  iguage  goals  and  strategies  and  in 
evaluation  of  project  outcomes.  Ways  to 
demonstrate  commimity  and  tribal 
government  support  for  the  project 
intlude: 

\f  A  resolution  from  Tribes  or  tribal 
organizations  stating  that  community 
involvement  has  occiured  in  project 
planning: 

•  Conunimity  surveys  and 
questionnaires,  including  those 
dloveloped  to  determine  die  level  of 
cdtnmunity  support  for  tribal 
resolutions:  and 

P  Minutes  of  commimity  meetings, 
tribal  presentations  and  discussion 
fi^>|iuns: 

'  Applications  from  National  Indian 
and  Native  organizations  must  clearly 
d^onstrate  a  need  for  the  project, 
epcplain  how  the  project  was  originated, 
s^te  who  the  intended  beneficiaries 
will  be,  and  describe  how  tine  recipients 
vVlU  actually  benefit  from  Qie  project. 
National  Indian  and  Native 
otganizations  should  describe  their 
membership  and  define  how  the 
Organization  operates. 

.  (c)  Available  resources  (other  than 
ii^A  and  the  non-federal  riiare)  which 
wall  assist  and  be  coordinated  with  the 
project  are  described.  These  resources 
should  be  docmnented  by  letters  of 
commitment  of  resoiuces,  and  not 
"letters  of  support". 
j  j  •  "Letters  of  support"  merely  express 
fnother  organization's  endorsement  of  a 
woposed  project.  Such  support  letters 
and  related  documentation  do  not 
indicate  a  binding  commitment,  do  not 
eStabUsh  the  authenticity  of  other 
resources,  and  do  not  oBbt  or  hind 
specific  resources  to  the  project. 
][•  "Letters  of  commitment"  are 
Hjpriing  and  specify  the  nature,  amount 
^id  conditions  under  which  another 
ti^ncy  (X  organization  will  support  a 
project  funded  with  ANA  funds.  These 
resources  may  be  human,  natural  or 
financial,  and  may  include  other 
federal  and  non-Federal  resources. 
(Applicant  statements  that  additional 
ftinrfing  will  be  sought  from  other 
necific  sources  are  not  considered  a 
innding  commitment  of  outside 
paesources. 


•  Non- ANA  resources  should  be 
leveraged  to  strengthen  and  broaden  the 
impact  of  the  proposed  project  in  the 
community.  Project  designs  should 
explain  how  those  parts  of  projects 
which  ANA  does  not  fund  will  be 
financed  through  other  sources.  For 
example,  ANA  does  not  fund 
construction.  AppUcants  must  show  the 
relationship  of  non- ANA  funded 
activities  to  those  objectives  and 
activities  that  are  funded  with  ANA 
grant  funds. 

If  the  appUcant  proposes  to  enter  into 
a  partnership  arrangement  with  a 
sdiool,  college  or  university, 
documentation  of  this  commitment 
must  be  included  in  the  appUcation. 

(3)  Project  Objectives,  Approach  and 
Activities  (30  points) 

The  proposed  objectives  in  the 
Objective  Work  Plan(s)  relate  to  the  goal 
to  ensure  the  survival  and  continuing 
vitality  of  Native  American  langu^els). 
More  specifically,  together  they  will 
achieve  for  the  Tribe  or  community's 
language  goals  for  the  proposed  project. 
If  the  project  is  for  more  than  one  year, 
the  application  includes  Objective  Work 
Plans  for  each  year  (budget  period) 
proposed. 

Each  Objective  Work  Plan  clearly 
describes: 

•  The  tribal  government's  and 
commimity's  active  involvement  in  the 
continuing  participation  of  Native 
American  language  speakers: 

•  Measurable  or  quantifiable  results 
or  outcomes; 

•  How  they  relate  to  the  community's 
long-range  goals  or  the  estabUshment  of 
those  goals; 

•  How  the  project  can  be 
accomplished  with  the  available  or 
expected  resources  during  the  project 
period: 

•  How  the  main  activities  will  be 

accomplished; 

•  Who  specifically  will  conduct  the 
activities  imder  each  objective;  and 

•  How  the  project  will  be  completed, 
become  self-sustaining,  or  be  financed 
by  other  than  ANA  funds  at  the  end  of 
the  project  period. 

(4)  Organizational  capabiUties/ 
QuaUfications  (15  points) 

(a)  The  management  and 
administrative  structure  of  the  applicant 
is  explained.  Evidence  of  the  applicant's 
ability  to  manage  a  project  of  the 
proposed  scope  is  well-defined.  The 
appUcation  clearly  demonstrates  the 
successful  management  of  projects  of 
similar  scope  by  the  organization  and  or 
by  the  individual  designated  to  manage 
the  project. 


(b)  Position  descriptions  and/or 
resiunes  of  key  personnel,  including 
those  of  consultants,  are  presented.  The 
position  descriptions  and/or  resumes 
relate  specifically  to  the  staff  proposed 
in  the  Approach  Page  and  in  die 
proposed  budget  of  the  appUcation. 
Position  descriptions  very  clearly 
describe  the  position  and  it's  duties  and 
clearly  relate  to  the  personnel  staffing 
required  to  achieve  the  project 
objectives.  Resumes  demonstrate  that 
the  proposed  staff  are  quaUfied  to  carry 
out  the  proposed  activities.  Either  the 
position  descriptions  or  the  resumes 
contain  the  quaUfications,  and/or 
speciaUzed  skills,  necessary  for  overaU 
quaUty  management  of  the  project. 
Resiunes  must  be  included  if 
individuals  have  been  identified  for 
positions  in  the  application. 

Note:  Applicants  are  encouraged  to  give 
preference  to  Native  Americans  in  hiring  staff 
and  contracting  services  under  an  approved 
ANA  grant 

(5)  Budget  (10  points) 

A  detailed  and  fuUy  explained  budget 
is  provided  for  each  budget  period 
requested  which: 

•  Identifies  and  explains  each  line 
item,  with  a  well-written  justification, 
in  the  budget  categories  in  Section  B  of 
the  Budget  Information  of  the 
appUcation,  including  the  appUcant's 
non-Federal  share  and  its  soiut». 
AppUcants  from  American  Samoa, 
Guam,  and  the  Northern  Mariana 
Islands  are  not  required  to  provide  a 
20%  match  for  the  non-Federal  share 
since  the  level  of  funding  available  for 
the  grants  would  not  invoke  a  required 
match  for  grants  to  these  insular  areas. 
Therefore,  applicants  from  these  insular 
areas  may  not  have  points  reduced  for 
the  lack  of  matching  funds.  They  are. 
however,  expected  to  coordinate  and 
organize  the  deUvery  of  any  non-ANA 
resources  they  propose  for  the  project, 
as  are  aU  ANA  appUcants. 

•  Includes  and  justifies  sufficient  cost 
and  dther  necessary  details  to  faciUtate 
the  determination  of  cost  aUowabiUty 
and  the  relevance  of  these  costs  to  the 
proposed  project. 

•  Requests  funds  which  are 
appropriate  and  necessary  for  the  scope 
of  the  proposed  project. 

•  Includes  sufficient  funds  for 
principal  representatives  from  the 
appUcant  organization  to  travel  to  one 
post-award  grant  training  and  technical 
assistance  conference.  This  travel  and 
training  should  occur  as  soon  as 
practical. 

•  Includes  an  employee  fringe  benefit 
budget  that  provides  grant-funded 
employees  with  a  qualifien,  self- 
directed,  portable  retirement  plan  in 
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addition  to  Social  Security.  ANA  will 
fund  at  least  five  (5)  percent  of  the 
employer's  share,  and  up  to  the  full 
grant-project  Federal  share  of  employer 
contributions  when  based  on  a  program 
providing  benefits  equally  to  all  grant- 
and  non-grant  employees. 

ANA  considers  a  retirement  plan  to  be 
a  necessary,  reasonable  and  allowable 
cost  in  accordance  with  OMB  rules. 
Minimum  standards  for  an  acceptable 
retirement  fiinge  benefit  plan  are: 

•  The  plan  must  be  "qualified",  i.e., 
approved  by  the  Internal  Revenue 
Service  to  receive  special  tax-favored 
treatment. 

•  The  plan  exists  for  the  exclusive 
benefit  of  the  participants;  funds  are  to 
be  used  for  retirement  and  certain  other 
pre-retirement  needs,  not  for  the 
organization's  needs. 

•  The  plan  must  have  a  vesting 
schedule  that  does  not  exceed  the  initial 
budget  period  of  the  ANA  grant. 

•  The  plan  must  be  a  401  (k)  for 
people  who  work  in  corporations  or 
4O30))  plan  for  people  who  work  for 
not-for-profit  organizations.  An  alternate 
proposal  may  be  submitted  for  review 
and  approval  during  grant  award 
negotiations.  Alternate  proposals  may 
include  the  use  of  Individual  Retirement 
Accounts,  Money  Purchase  Pension 
Plans,  Defined  Benefit  Pension  Plans. 
Combination  Plans,  etc.  In  no  case  will 
a  non-qualified  deferred  compensation 
plan,  e.g..  Supplemental  Executive 
Retirement  Plan  (SERPs)  or  Executive 
Bonus  Plan  be  accepted. 

(6)  Evaluation.  Sharing  and  Preservation 
Plans  (IS  points) 

The  application  should  include  the 
following  three  plans: 

(a)  An  "evaluation  plan"  with  a 
baseline  to  measure  project  outcomes, 
including,  but  not  limited  to,  describing 
effective  language  growth  in  the 
community  (e.g.,  an  increase  of  Native 
American  language  use).  This  plan  will 
be  the  basis  for  evaluating  the 
community's  progress  in  achieving  its 
language  coals  and  objectives. 

(b)  A  "sharing  plan"  that  identifies 
how  the  project's  methodology,  research 
data,  outcomes  or  other  products  can  be 
shared  and  modified  for  use  by  other 
Tribes  or  communities.  If  this  is  not 
feasible  or  culturally  appropriate, 
provide  the  reasons.  The  goal  is  to 
provide  opportunities  to  ensure  the 
survival  and  the  continuing  vitality  of 
Native  languages. 

(c)  A  "plan  to  preserve  project 
products"  describes  how  the  products  of 
the  project  will  be  preserved  through 
archival  or  other  culturally  appropriate 
methods,  for  the  benefit  of  future 
generations. 
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/.  Application  Due  Date 

The  closing  date  for  submission  of 
applications  under  this  program 
announcement  is  February  19, 1999. 

/.  For  Further  Information  Contact 

Ann  Sneed,  Native  American  Program 
Specialist,  Department  of  Health  and 
Human  Services.  Administration  for 
Children  and  Families.  Administration 
for  Native  Americans,  370  L'Enfant 
Promenade.  Mail  Stop  HHH  348F. 
Washington,  D.C.  20447,  telephone: 
(202)  690-6504;  telefax:  202-690-7441; 
e-mail:  asneed@acf.dhhs.gov. 

Part  D:  General  Guidance  to  Applicants 

The  following  is  provided  to  assist 
applicants  to  develop  a  competitive 
application. 


A.  Definitions 

•  "Language  preservation"  is  the 
maintenance  of  a  language  so  that  it  will 
not  decline  into  non-use. 

•  "Language  vitafity"  is  the  active  use 
of  a  language  in  a  wide  range  of 
domains  of  human  life. 

•  "Language  replication"  is  the 
application  of  a  language  program 
model  developed  in  one  community  to 
other  linguistically  similar 
commimities. 

•  "Langiiage  survival"  is  the 
maintenance  and  continuation  of 
language  firom  one  generation  to  another 
in  a  wide  range  of  aspects  of  commimity 
life. 

•  A  "multi-purpose  commimity-based 
Native  American  organization"  is  an 
association  and/or  corporation  whose 
charter  specifies  that  the  community 
designates  the  Board  of  Directors  and/or 
officers  of  the  orgtmization  through  an 
elective  procedure  and  that  the 
organization  functions  in  several 
different  areas  of  concern  to  the 
members  of  the  local  Native  American 
commimity.  These  areas  are  specified  in 
the  by-laws  and/or  policies  adopted  by 
the  organization.  They  may  include,  but 
need  not  be  limited  to.  economic, 
artistic,  cultural,  and  recreational 
activities,  and  the  dehvery  of  human 
services  such  as  health  care,  day  care, 
counseling,  education,  and  training. 

•  A  "multi-year  project"  is  a  project 
on  a  single  theme  that  requires  more 
than  12  months  to  complete  and  affords 
the  applicant  an  opportunity  to  develop 
and  address  more  complex  and  in-depth 
strategies  than  can  be  completed  in  one 
year.  A  multi-year  project  cannot  be  a 
series  of  unrelated  objectives  with 
activities  presented  in  chronological 
order  over  a  two  or  three  year  period. 

•  "Budget  Period"  is  the  interval  of 
time  (usually  12  months)  into  which  the 


project  period  is  divided  for  budgetary 
and  funding  purposes. 

•  "Core  acuninistration"  is  funding 
for  staff  salaries  for  those  functions  that 
support  the  organization  as  a  whole,  or 
for  purposes  unrelated  to  the  actual 
management  or  implementation  of  work 
conducted  under  an  ANA  approved 
project.  However,  functions  and 
activities  that  are  clearly  project  related 
are  eligible  for  grant  funding.  For 
example,  the  management  and 
administrative  functions  necessary  to 
carry  out  an  ANA  approved  project  are 
not  considered  "core  administration" 
and  are.  therefore,  eligible  costs. 
Additionally.  ANA  will  fund  the 
salaries  of  approved  staff  for  time 
actually  and  reasonably  spent  to 
implement  a  funded  ANA  project, 

•  "Real  Property"  means  land, 
including  land  improvements, 
structures  and  appurtenances  thereto, 
excluding  movable  machinery  and 
equipment. 

•  "Construction"  is  the  term  which 
specifies  a  project  supported  through  a 
discretionary  grant  or  cooperative 
agreement,  to  support  the  initial 
building  of  a  &cility. 

B.  Activities  That  Cannot  Be  Funded 

The  Administration  for  Native 
Americans  does  not  fund: 

•  Projects  that  operate  indefinitely  or 
require  ANA  funding  on  a  recurring 
basis. 

•  Projects  in  which  a  grantee  would 
provide  training  and/or  technical 
assistance  (T/TA)  to  other  Tribes  or 
Native  American  organizations  which 
are  otherwise  eligible  to  apply  to  ANA 
("third  party  T/TA").  However,  the 
purchase  of  T/TA  by  a  grantee  for  its 
OMm  use  or  for  its  members'  use  (as  in 
the  case  of  a  consortium),  where  T/TA 
is  necessary  to  carry  out  project 
objectives,  is  acceptable. 

•  The  support  of  on-going  social 
service  delivery  programs  or  the 
expansion,  or  continuation,  of  existing 
social  service  delivery  programs. 

•  ANA  will  not  fund  Uie  piuchase  of 
real  property. 

•  ANA  will  not  fund  construction. 

•  Objectives  or  activities  for  the 
support  of  core  administration  of  an 
organization. 

•  Costs  of  fimdraising.  including 
financial  campaigns,  endowment  drives, 
solicitation  of  gifts  and  bequests,  and 
similar  expenses  incurred  solely  to  raise 
capital  or  obtain  contributions  are 
uniallowable  under  a  grant  award. 
However,  even  though  these  costs  are 
unallowable  for  purposes  of  computing 
charges  to  Federal  awards,  they  must  be 
treated  as.  direct  costs  for  purposes  of 
determining  indirect  cost  rates  and  be 
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a|  ocated  their  share  of  the 
aqganization's  indirect  costs  if  they 
represent  activities  which  (1)  include 
tbie  salaries  of  personnel,  (2)  occupy 
space,  and  (3)  benefit  firom  the 
aiganization's  indirect  costs. 

Projects  or  activities  that  generally 
v^U  not  meet  the  purposes  of  this 
announcement  are  discussed  further  in 
Section  H,  "General  Guidance  to 

pplicants",  below. 

Multi-  Year  Projects 

Only  Category  II  "Design  and/or 
Implementation"  projects  may  be 
developed  as  multi-year  projects,  i.e.  for 
up  to  three  years.  The  information  in 
tpi^s  section  is  not  applicable  to  Category 
1,1  plaiming  projects. 

A  multi-year  project  is  a  project  on  a 
I  ijngle  theme  that  requires  more  than  12 
iJl7  months  to  complete.  It  affords  the 
applicant  an  opporttmity  to  develop  and 
Address  more  complex  and  in-depth 
strategies.  A  midti-year  project  caimot 
»  a  series  of  unrelated  objectives  with 
Activities  presented  in  chronological 
otrder  over  a  two  or  three  year  period, 
itial  awards,  on  a  competitive  basis, 
.11  be  for  a  one-year  budget  period  (up 
17  months),  although  project  periods 
ay  be  for  three  years. 
Awards,  on  a  competitive  basis,  will 
J  for  a  one-year  budget  period, 
[though  project  periods  may  be  for 
ree  years.  Applications  for 
tntinuation  grants  funded  under  these 
irards  beyond  the  one-year  budget 
jriod,  but  within  a  two-to-three  year 
project  period,  will  be  funded  in 
subsequent  years  on  a  non-competitive 
basis,  subject  to  the  availability  of 
nmds,  satisfactory  progress  of  the 
antee  and  determination  that 
jntinued  funding  would  be  in  the  best 
iterest  of  the  Government.  Therefore, 
As  program  annoimcement  does  not 
ipply  to  current  ANA  grantees  with 
lulti-year  projects  that  apply  for 
tntinuation  funding  for  their  second  or 
year  budget  periods. 

K  Intergpvemmental  Review  of  Federal 
}ffxjins 

This  program  is  not  covered  by 
ixecutive  Order  12372  or  45  CFR  Part 
LOO. 

?,  The  Application  Process 

1.  Application  Submission  by  Mail 

One  signed  original,  and  two  copies, 
of  the  grant  application,  including  all 
ittachments,  must  be  mailed  on  or 
Mfore  the  closing  date  to:  U.S. 
Department  of  Health  and  Himian 
Services,  Administration  for  Children 
and  Families.  ACYF/0£Bce  of  Grants 
Management.  370  L'EnfiBnt  Promenade. 


S.W..  Mail  Stop  HHH  326-F. 
Washington,  D.C.  20447-0002, 
Attention:  Lois  B.  Hodge,  ANA  No. 
93612-992. 

2.  Application  Submission  by  Courier 

Applications  hand-carried  by 
applicants,  applicant  couriers,  or  by 
overnight  express  mail  couriers  shall  be 
considered  as  meeting  an  announced 
deadline  if  they  are  received  on  or 
before  the  deadline  date,  between  the 
hours  of  8:00  am  and  4:00  pm  at:  U.S. 
Department  oj  Health  and  Human 
Services  Administration  for  Children 
and  FamiUes.  ACYF/Office  of  Grants 
Management.  ACF  Mail  Room.  Second 
Floor  Loading  Dock.  Aerospace  Center, 
901  D  Street.  S.W.,  Washington.  D.C. 
20024.  Attention:  Lois  B.  Hodge.  ANA 
No.  93612-992. 

3.  Application  Consideration 
The  ANA  Commissioner  determines 

die  final  action  to  be  taken  on  each  grant 

application  received  under  this  program 

announcement. 
The  following  points  should  be  taken 

into  consideration  by  all  applicants: 

•  Incomplete  applications  and 
applications  that  do  not  conform  to  this 
announcement  will  not  be  accepted  for 
review.  Applicants  will  be  notified  in 
writing  of  any  such  determination  by 
ACF.  An  incomplete  application  is  one 

that  is: 

•  Missing  Form  SF  424 

•  Does  not  have  a  signature  on  Form 
SF424 

•  Does  not  include  proof  of  non-profit 
status,  if  applicable. 

•  The  application  (Form  424)  must  be 
signed  by  an  individual  authorized  (1) 
to  act  for  the  applicant  Tribe  or 
organization,  and  (2)  to  assume  the 
appUcant's  obligations  imder  the  terms 
and  conditions  of  the  grant  award, 
including  Native  American  Program 
statutory  and  regulatory  requirements. 

•  Complete  applications  that  conform 
to  all  the  requirements  of  this  program 
announcenient  are  subjected  to  a 
competitive  review  and  evaluation 
process.  Independent  review  panels 
consisting  of  reviewers  familiar  with 
American  Indian  Tribes  and  Native 
American  communities  and 
organizations,  and  Native  American 
languages  evaluate  each  application 
using  tibe  published  criteria  in  this 
announcement.  As  a  result  of  the 
review,  a  normalized  nimierical  score 
will  be  assigned  to  each  application. 

•  Each  Tribe.  Native  American 
organization,  or  other  eligible  applicant 
may  compete  for  one  grant  award  under 
this  program  announcement. 

•  The  Administration  for  Native 
Americans  will  accept  only  one 


application  for  this  program 
announcement  from  any  one  applicant. 
If  an  eUgible  applicant  sends  in  two 
applications  for  this  program 
announcement,  the  one  with  the  earlier 
postmark  will  be  accepted  for  review 
unless  the  applicant  Mrithdraws  the 
earlier  application. 

•  The  Commissioner's  funding 
decision  is  based  on  the  review  panel's 
analysis  of  the  application, 
recommendation  and  conunents  of  ANA 
staff.  State  and  Federal  agencies  having 
contract  and  grant  performance  related 
information,  and  other  interested 
parties. 

•  The  Commissioner  makes  grant 
awards  consistent  with  the  purpose  of 
the  Act.  all  relevant  statutory  and 
requires  this  program  aimoimcement. 
and  the  availability  of  funds. 

•  Successful  applicants  are  notified 
through  an  official  Financial  Assistance 
Award  (FAA)  document.  The  FAA  will 
state  the  amount  of  Federal  funds 
awarded,  the  purpose  of  the  grant,  the 
terms  and  conditions  of  the  grant  award, 
the  effective  date  of  the  award,  the 
project  period,  the  budget  {leriod.  and 
the  amoimt  of  the  non-ACF  matching 
share  requirement. 

F.  The  Review  Process 

1.  Initial  Appfication  Review 

Applications  submitted  by  the  closing 
date  and  verified  by  the  postmark  under 
this  program  aimouncement  will 
undergo  a  pre-review  to  determine  that: 

•  The  applicant  is  eligible  in 
accordance  with  the  EUgible  Applicants 
Section  of  this  announcement;  and, 

•  The  appUcation  is  signed  and 
submitted  by  the  deadline;  and, 

•  The  application  narrative,  forms 
and  materials  submitted  are  adequate  to 
allow  the  review  panel  to  undertake  an 
in  depth  evaluation  and  the  project 
described  is  an  allowable  type.  (All 
required  materials  and  forms  are  Usted 
in  the  Grant  AppUcation  CheckUst  in 
the  AppUcation  Kit). 

AppUcations  subjected  to  the  pre- 
review  described  above  which  fail  to 
satisfy  one  or  more  of  the  listed 
reqtiirements  will  be  ineUgible  or 
otherwise  excluded  from  competitive 
evaluation. 

2.  Competitive  Review  of  Accepted 
AppUcations 

AppUcations  which  pass  the  pre- 
review  wiU  be  evaluated  and  rated  by  an 
independent  review  panel  on  the  basis 
of  the  specific  evaluation  criteria  Usted 
in  Part  II.  These  criteria  are  used  to 
evaluate  the  quaUty  of  a  proposed 
project,  and  to  determine  the  likelihood 
of  its  success. 
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•  ANA  staff  cannot  respond  to 
requests  for  infonnation  regarding 
funding  decisions  prior  to  5ie  official 
notification  to  the  applicants. 

•  After  the  Commissioner  has  made 
decisions  on  all  applications  funded 
with  fiscal  year  1999  funds, 
unsuccessful  applicants  are  notified  in 
writing  within  30  days.  The  notification 
will  be  accompanied  by  a  critique 
including  recommendations  for 
improving  the  application. 

3.  Appeal  of  Ineligibility 

Applicants  who  are  initially  excluded 
from  competitive  evaluation  because  of 
ineligibility,  may  appeal  an  ANA 
decision  of  applicant  ineligibility. 
Likewise,  applicants  may  dso  appeal  an 
ANA  decision  that  an  applicant's 
proposed  activities  are  ineUgible  for 
funding  consideration.  The  appeals 
process  is  stated  in  the  final  rule 
published  in  the  Federal  Register  on 
August  19. 1996  (61  FR  42817). 

G.  General  Guidance  to  Applicants 

The  following  infonnation  is  provided 
to  assist  appUcants  in  developing  a 
competitive  application. 

1.  Program  Guidance 

•  The  Administration  for  Native 
Americans  funds  projects  that 
demonstrate  the  strongest  prospects  for 
addressing  the  stated  purposes  of  this 
program  annoimcement. 

•  Projects  will  not  be  ranked  on  the 
basis  of  general  financial  need. 

•  In  discussing  the  goals,  strategy, 
and  problems  being  addressed  in  the 
application,  include  sufficient 
background  and/or  history  of  the 
conununity  concerning  these  issues 
and/or  progress  to  date,  as  well  as  the 
size  of  the  population  to  be  served.  This 
material  will  assist  the  reviewers  in 
determining  the  appropriateness  and 
potential  benefits  of  the  proposed 
project. 

•  In  the  discussion  of  community- 
based,  long-range  goals,  non-Federally 
recognized  and  off-reservation  groups 
are  encouraged  to  include  a  description 
of  what  constitutes  their  specific 
"community." 

•  Applicants  must  dociunent  the 
commimity's  support  for  the  proposed 
project  and  explain  the  role  of  the 
commimity  in  the  planning  process  and 
implementation  of  the  proposed  project. 
For  Tribes,  a  current  signed  resolution 
from  the  governing  body  of  the  Tribe 
supporting  the  project  proposal  stating 
that  there  has  been  community 
involvement  in  the  planning  of  this 
project  will  suffice  as  evidence  of 
community  support/involvement.  For 
all  other  eligible  applicants,  the  type  of 
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community  you  serve  will  determine 
the  t)^  of  documentation  necessary. 
For  example,  a  tribal  organization  may 
submit  resolutions  supporting  the 
project  proposal  bom  each  of  its 
members  Tribes,  as  well  as  a  resolution 
fit>m  the  appUcant  organization.  Other 
examples  of  documentation  include: 
community  surveys;  minutes  of 
community  meetings;  questionnaires; 
tribal  presentations;  and/or  discussion/ 
position  papers. 

•  Applications  frx)m  National  Indian 
and  Native  American  organizations 
must  demonstrate  a  need  for  the  project, 
explain  how  the  project  was  originated, 
state  who  the  intended  beneficiaries 
will  be,  and  describe  how  the  recipients 
will  actually  benefit  from  the  project. 

•  An  application  should  describe  a 
clear  relationship  between  the  proposed 
project,  language  goals,  and  the 
community's  long-range  goals  or  plan. 

•  The  project  application,  including 
the  Objective  Work  Plans,  must  clearly 
identify  in  measurable  terms  the 
expected  results,  benefits  or  outcomes  of 
the  proposed  project,  and  the  positive  or 
continuing  impact  that  the  project  will 
have  on  the  commimity. 

•  Supporting  dociunentation, 
including  letters  of  support,  if  available, 
or  other  testimonies  fit)m  concerned 
interests  other  than  the  applicant  should 
be  included  to  demonstrate  support  for 
the  feasibility  of  the  project  and  the 
commitment  of  other  resources  to  the 
proposed  project. 

•  In  the  ANA  Project  Narrative. 
Section  A  of  the  application  package. 
"Resources  Available  to  the  Proposed 
Project."  the  appUcant  should  describe 
any  specific  financial  circimistances 
which  may  impact  on  the  project,  such 
as  any  monetary  or  land  settlements 
made  to  the  applicant,  and  any 
restrictions  on  the  use  of  those 
settlements.  When  the  applicant  appears 
to  have  other  resources  to  support  the 
proposed  project  and  chooses  not  to  use 
them,  the  applicant  should  explain  why 
it  is  seeking  ANA  funds  and  not 
utiUzing  these  resources  for  the  project. 

•  Applications  which  were  not 
fimded  u^ider  a  previous  years  closing 
date  and  for  resubmission  should  make 
a  reference  to  the  changes,  or  reasons  for 
not  making  changes,  in  their  current 
ANA  application  which  are  based  on 
ANA  panel  review  comments. 

2.  Technical  Guidance 

•  It  is  strongly  suggested  that  the 
apphcant  follow  the  Supplemental 
Guide  included  in  the  ANA  appfication 
kit  to  develop  an  appfication.  The  Guide 
provides  practical  information  and 
helpfid  suggestions,  and  is  an  aid  to 


help  applicants  prepare  ANA 
applications. 

•  Applicants  are  encouraged  to  have 
someone  other  than  the  author  apply  the 
evaluation  criteria  in  the  program 
announcement  and  score  the 
appUcation  prior  to  its  submission,  in 
order  to  gain  a  better  sense  of  the 
application's  quality  and  potential 
competitiveness  in  the  ANA  review 
process. 

•  For  piuposes  of  developing  an 
application,  applicants  should  plan  for 
a  project  start  ckte  approximately  120 
days  after  the  closing  date  under  which 
the  application  is  submitted. 

•  The  Administration  fpr  Native 
Americans  will  not  fund  essentially 
identical  projects  serving  the  same 
constituency. 

•  If  a  pro)ect  could  be  supported  by 
other  Federal  funding  sources,  the 
applicant  should  fully  explain  its 
reasons  for  not  piusuing  other  Federal 
funds  for  the  project. 

•  For  piirposes  of  this  annoimcement. 
ANA  is  using  the  Bureau  of  Indian 
Affairs'  Ust  of  federally  recognized 
Indian  Tribes  which  includes  nonprofit 
Alaska  Native  community  entities  or 
tribal  governing  bodies  (IRA  or 
traditional  councils).  Other  federally 
recognized  Indian  Tribes  which  are  not 
included  on  this  list  (e.g.,  those  Tribes 
which  have  been  recently  recognized  or 
restored  by  the  United  States  Congress) 
are  also  eligible  to  apply  for  ANA  funds. 

•  The  Objective  Work  Plan  proposed 
should  be  of  sufficient  detail  to  become 
a  monthly  staff  guide  for  project 
responsibilities  if  the  applicant  is 
funded. 

•  Applicants  proposing  multi-year 
projects  under  Category  n  must  fully 
describe  each  year's  project  objectives 
and  activities.  Separate  Objective  Work 
Plans  (OWPs)  must  be  presented  for 
each  project  year  and  a  separate 
itemized  budget  of  the  Federal  and  non- 
Federal  costs  of  the  project  for  each 
budget  period  must  be  included. 

•  Applicants  for  multi-year  projects 
under  Category  II  must  justify  the  entire 
time-fiame  of  the  project  (i.e..  why  the 
project  needs  funding  for  more  than  one 
year)  and  clearly  describe  the  results  to 
be  achieved  for  each  objective  by  the 
end  of  each  budget  period  of  the  total 
project  period. 

•  The  Administration  for  Native 
Americans  will  critically  evaluate 
applications  in  which  the  acquisition 
equipment  is  a  major  component  of  the 
Federal  share  of  the  budget.  "Equipment 
is  tangible,  non-expendable  personal 
property  having  a  useful  Ufe  of  more 
than  one  year  and  an  acquisition  cost  of 
$5,000  or  month  per  "unit."  During 
negotiation,  such  expenditures  may  be 
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deleted  from  the  budget  of  an  otherwise 
approved  application,  if  not  fully 
justified  by  the  applicant  and  deemed 
not  appropriate  to  the  needs  of  the 

project  by  ANA. 

•  Applicants  are  encouraged  to 

request  a  legibly  dated  receipt  bom  a 
commercial  carrier  or  U.S.  Postal 
Service  as  proof  of  timely  mailing. 

3.  Grant  Administrative  Guidance 

•  The  application's  Form  424  must  be 
signed  by  the  applicant's  representative 
authorized  to  act  with  full  authority  on 
behalf  of  the  appUcant. 

•  llie  Administration  for  Native 
Americans  recommends  that  the  pages 
of  the  application  be  nmnbered 
sequentially  and  that  a  table  of  contents 
land  tabbing  of  the  sections  be  provided. 

•  An  application  with  an  original 
signatiue  and  two  additional  copies  are 

required. 

•  The  Cover  Page  (included  in  the 

Kit)  should  be  the  first  page  of  an 
appUcation,  followed  by  the  one-page 

abstract. 

•  The  applicant  should  specify  the 

entire  project  period  length  on  the  first 
page  of  the  Form  424,  Block  13.  not  the 
length  of  the  first  budget  period.  Should 
the  application  propose  one  length  of 
project  period  and  the  Form  424  specify 
a  conflicting  length  of  project  period, 
ANA  will  consider  the  project  period 
specified  on  the  Form  424  as  the 
request.  ANA  may  negotiate  a  reduction 
of  the  project  period.  The  approved 
project  period  is  shown  on  block  9  of  a 
Financial  Assistance  Award. 

•  Line  15a  of  the  Form  424  must 
specify  the  Federal  funds  requested  for 
the  first  Budget  Period,  not  the  entire 

project  period. 

•  AppUcants  may  propose  up  to  a  17 

month  project  period  \mder  Category  I 
and  up  to  a  36  month  project  period 
under  Category  n. 

4.  Projects  or  Activities  That  Generally 
Will  Not  Meet  the  Purposes  of  This 
Announcement 

•  Core  administration  functions,  or 
other  activities,  which  essentially 
support  only  the  applicant's  on-going 
administrative  functions. 

•  Project  goals  which  are  not 
responsive  to  this  program 
annoimcement. 

•  Proposals  bam  consortia  of  Tribes 
that  are  not  specific  with  regard  to 
support  bom,  and  roles  of,  member 
Tribes.  ANA  expects  an  appUcation 
from  a  consortium  to  have  goals  and 
objectives  that  will  create  positive 
impacts  and  outcomes  in  the 
communities  of  its  members.  Proposals 
from  consortia  of  Tribes  should  have 
individual  objectives  which  are  related 


to  the  larger  goal  of  the  proposed 
project.  Project  objectives  may  be 
tailored  to  each  consortia  member,  but 
within  the  context  of  a  common  goal  for 
the  consortia,  hi  situations  where  both 
tribal  consortia  and  a  Tribe  who  belongs 
to  the  consortia  receives  ANA  funding. 
ANA  expects  that  consortia  groups  will 
not  seek  funding  that  duplicates 
activities  being  conducted  by  their 
member  Tribes. 
•  Projects  that  will  not  be  completed, 

self-sustaining,  or  supported  by  other 
than  ANA  fimds,  at  the  end  of  the 
project  period.  All  projects  funded  by 
ANA  must  be  completed,  or  self- 
sustainii^  or  supported  with  other  than 
ANA  funds  at  tlus  end  of  the  project 
period.  "Completed"  means  that  the 
project  ANA  funded  is  finished,  and  the 
desired  result(s)  have  been  attained. 
"Self-sustaining"  means  that  a  project 
will  continue  without  outside  resources. 
"Supported  by  other  than  ANA  funds" 
means  that  the  project  will  continue 
beyond  the  ANA  project  period,  but  will 
be  supported  by  fimds  other  than 
ANA'S. 

•  Renovation  or  alteration  imless  it  is 
essential  for  the  project.  Renovation  or 
alteration  costs  may  not  exceed  the 
lesser  of  $150,000  or  25  percent  of  the 
total  direct  costs  approved  for  the  entire 
budget  period. 

•  Projects  originated  and  designed  by 
consultants  who  provide  a  major  role  for 
themselves  in  the  proposed  project  and 
are  not  members  of  the  applicant 
organization.  Tribe  or  village. 

Paperwork  Reduction' Act  of  1905  (Pub. 
L.  104-13) 

Public  reporting  burden  for  this 
collection  of  infcHmation  is  estimated  to 
average  29.5  hours  per  response, 
including  the  time  for  reviewing 
instructions,  gathering  and  maintaining 
the  data  needed,  and  reviewing  the 
collection  of  information. 

The  following  information  collections 
are  included  in  the  ANA  application  kit 
approved  under  OMB  #  0980-0204— 
expires  August  31. 1999. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number. 

L  Receipt  of  Applicatioiis 

AppUcations  must  either  be  hand 
deUvered  or  mailed  to  the  address  in 
Section  E.  The  AppUcation  Process.  The 
Administration  for  Native  Americans 
cannot  accommodate  transmission  of 
appUcations  by  fax  or  through  other 
electronic  media.  Therefore, 
appUcations  transmitted  to  ANA 
electronicaUy  wiU  not  be  accepted 


regardless  of  date  or  time  of  submission 
and  time  of  receipt.  Videotapes  and 
cassette  tapes  may  not  be  included  as 
part  of  a  grant  appUcaticMi  for  panel 
review. 

AppUcations  and  related  materials 
postmarked  after  the  closing  date  wiU  be 
classified  as  late. 

1.  Deadlines 

•  Mailed  appUcations  shall  be 
considered  as  meeting  an  annoimced 
deadline  if  they  are  either  received  on 
or  before  the  deadline  date  or  sent  on  or 
before  the  deadline  date  and  received  by 
ACF  in  time  for  the  independent  review 

to: 

U.  S.  Department  of  Health  and 
Hiunan  Services,  Administration  for 
Children  and  FamiUes,  ACYF/Office  of 
Grants  Management.  370  L'Enfant 
Promenade,  S.W.,  Mail  Stop  HHH  326- 
F,  Washington,  D.C.  20447-0002 
Attention:  Lois  B.  Hodge  ANA  No. 
93612-992 

•  AppUcants  are  cautioned  to  request 
a  legibly  dated  U.S.  Postal  Service 
postmark  or  to  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or  the 
U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing. 

•  AppUcations  hand  carried  by 
appUcants,  appUcant  couriers,  or  by 
overnight/express  mail  couriers  shall  be 
considered  as  meeting  an  announced 
deadline  if  they  are  received  on  or 
before  the  deadline  date  or  postmarked 
on  or  before  the  deadline  date,  Monday 
through  Friday  (excluding  Federal 
hoUdays).  between  the  hours  of  8:00  am 
and  4:30  pm  at:  U.  S.  Department  of 
Health  and  Human  Services, 
Administration  for  Children  and 
FamiUes,  ACYF/Office  of  Chants 
Management,  ACF  Mailroom,  2nd  Floor 
Loading  Dock,  Aerospace  Center,  901  D 
Street,  S.W.,  Washinjgton,  D.C.  20024. 
(Applicants  are  cautioned  that  express/ 
overnight  mail  services  do  not  always 
deUver  as  agreed.) 

•  ACF  caimot  accommodate 
transmission  of  appUcations  by  fax  or 
through  other  electronic  media. 
Therefore,  appUcations  transmitted  to 
ACF  electronically  wiU  not  be  accepted 
regardless  of  date  or  time  of  submission 
and  time  of  receipt. 

•  No  additional  material  will  be 

accepted,  or  added  to  an  appUcation, 
unless  it  is  postmarked  by  the  deadline 
date. 

2.  Late  AppUcations 

AppUcations  which  do  not  meet  the 
criteria  above  are  considered  late 
appUcations.  ACF  shaU  notify  each  late 
appUcant  that  its  appUcntion  wiU  not  be 
considered  in  the  current  competition. 
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3.  Extension  of  Deadlines 

The  Administration  for  Children  and 
FamiUes  may  extend  an  application 
deadline  for  apphcants  affected  by  acts 
of  God  such  as  floods  and  hurricanes,  or 
when  there  is  a  widespread  disruption 


of  the  mails.  A  determination  to  extend 
or  waive  deadline  requirements  rests 
with  the  Chief  Grants  Management 
OfBcer. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.612  Native  American 
Programs;  and  93.587  Promoting  the  Survival 


and  Continuing  Vitality  of  Native  American 
languages) 

Gary  N.  Kimble, 

Commissioner,  Administration  for  Native 
Americans. 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Research  Service 

Cooperative  State  Research, 
Education,  and  Extension  Service 

Biotechnology  Risk  Assessment 
Research  Grants  Program  for  Fiscal 
Year  1999;  Solicitation  of  Applications 

AGENCY:  Agricultural  Research  Service; 

Cooperative  State  Research.  Education, 

and  Extension  Service. 

action:  Notice  of  Biotechnology  Risk 

Assessment  Research  Grants  Program; 

Fiscal  Year  1999  Solicitation  of 

Applications. 


SUMMARY:  Applications  are  invited  for 
competitive  grant  awards  under  the 
Biotechnology  Risk  Assessment 
Research  Grants  Program  (the 
"Program")  for  fiscal  year  (FY)  1999. 
The  authority  for  the  Program  is 
contained  in  section  1668  of  the  Food, 
Agriculture.  Conservation,  and  Trade 
Act  of  1990  (7  U.S.C.  5921).  The 
Program  is  administered  by  the 
Cooperative  State  Research,  Education, 
and  Extension  Service  (CSREES)  and  the 
Agricultural  Research  Service  (ARS)  of 
the  U.S.  Department  of  Agricidture. 
DATES:  Proposals  are  due  March  24, 
1999. 

FOR  FURTHER  MFORMATKM  CONTACT:  Dr. 
Edward  K.  Kaleikau.  USDA/CSREES. 
(202)  401-1901.  Dr.  Robert  M.  Faust, 
USDA/ARS.  (301)  504-6918.  or  Dr. 
Deborah  Sheely.  USDA/CSREES,  (202) 
401-1924. 

SUPPI.EMENTARY  INFORMATION: 
Table  of  Contents 

Stalceholder  Input 

Purpose 

Applicant  Eligibility 

Available  Funding 

Program  Description 

Proposal  Evaluation 

Areas  of  Research  to  be  Supported  in  Fiscal 
Year  1999 

Applicable  Regulations 

Programmatic  Contact 

How  to  Obtain  Application  Materials 

Proposal  Foimat 

Compliance  with  the  National 
Environmental  Policy  Act  (NEPA) 

Proposal  Submission  and  Due  Date 

Additional  Information 

Stakeholder  Input 

CSREES  is  soliciting  comments 
regarding  this  solicitation  of 
applications  from  any  interested  party. 
Hiese  comments  will  be  considered  in 
the  development  of  the  next  request  for 
proposals  for  the  Program.  Such 
comments  will  be  forwarded  to  the 
Secretary  or  his  designee  for  use  in 
meeting  the  requirements  of  section 


103(c)(2)  of  the  Agricultural  Research, 
Extension,  and  Education  Reform  Act  of 
1998,  7  U.S.C.  7613(c)(2).  Written 
comments  should  be  submitted  by  first- 
class  mail  to:  Office  of  Extramural 
Programs;  Competitive  Research  Grants 
and  Awards  Management;  USDA- 
CSREES;  STOP  2299;  1400 
Independence  Avenue,  S.W., 
Washington,  D.C.  20250-2299.  or  via  e- 
mail  to:  RFP-OEP@reeusda.gov. 

In  your  comments,  please  include  the 
name  of  the  program  and  the  fiscal  year 
solicitation  of  appUcations  to  which  you 
are  responding.  Conunents  are  requested 
within  six  months  from  the  issuance  of 
the  solicitation  of  applications. 
Comments  received  after  that  date  will 
be  considered  to  the  extent  practicable. 

Purpose 

The  purpose  of  the  Program  is  to 
assist  Federal  regulatory  agencies  in 
making  science-based  decisions  about 
the  effects  of  introducing  into  the 
environment  genetically  modified 
organisms,  including  plants, 
microorganisms,  fungi,  bacteria,  viruses, 
arthropods,  fish,  birds,  mammals  and 
other  animals  excluding  hiunans. 
Investigations  of  effects  on  both 
managed  and  natiual  environments  are 
relevant.  The  Program  accomplishes  this 
purpose  by  providing  scientific 
information  derived  from  the  risk 
assessment  research  that  it  funds. 
Research  proposals  submitted  to  the 
Program  must  be  applicable  to  the 
purpose  of  the  Program  to  be 
considered. 

Applicant  Eligibility 

Proposals  may  be  submitted  by  any 
United  States  public  or  private  research 
or  educational  institution  or 
organization. 

Available  Funding 

Subject  to  the  availability  of  funds, 
the  anticipated  amount  available  for 
support  of  the  Program  in  FY  1999  is 
$1.5  million.  The  agency  intends  to 
award  these  funds  for  project  proposals 
in  the  targeted  areas  with  no  more  than 
two  awards  for  conference  proposals. 

CSREES  is  prohibited  from  paying 
indirect  costs  exceeding  19  percent  of 
the  total  Federal  funds  provided  under 
each  award  on  competitively  awarded 
research  grants  (7  U.S.C.  3310). 
However.  Section  71 1  of  the 
Agriculture,  Rural  Development,  Food 
and  Drug  Administration,  and  Related 
Agencies  Appropriations  Act,  1999.  Sec. 
107(a),  Pub.  L.  No.  105-277  prohibits 
CSREES  from  using  the  funds  available 
for  the  Program  for  FY  1999  to  pay 
indirect  costs  exceeding  14  percent  of 
the  total  Federal  fimds  provided  under 


each  award  on  competitively  awarded 
research  grants. 

Program  Description 

CSREES  and  ARS  will  competitively 
award  research  grants  to  support 
science-based  biotechnology  regulation 
and  thus  help  address  concerns  about 
the  effects  of  introducing  genetically 
modified  organisms  into  the 
environment  and  help  regulators  in 
developing  policies  regarding  such 
introduction. 

The  Program's  emphasis  is  on  risk 
assessment,  which  is  defined  as  the 
science-based  evaluation  and 
interpretation  of  factual  information  in 
which  a  given  hazard,  if  any.  is 
identified,  and  the  consequences 
associated  writh  the  hazard  are  explored. 
Investigators  are  encouraged  to  design 
studies  in  which  answers  to  three 
general  questions  are  sought:  1)  what  is 
the  risk  (potential  risk  identification)?; 
2)  how  likely  is  the  risk  to  occur 
(quantifying  the  probability  of 
occurrence)?;  and  3)  what  is  the  severity 
and  extent  of  the  effect  if  it  occurs 
(quantifying  the  effects)?  Proposals  that 
address  all  three  questions  are  preferred. 
However,  studies  of  a  single  question 
will  also  be  considered  if  developed 
within  the  broader  context  of  risk 
assessment.  The  Program  does  not 
support  risk  management  research, 
which  is  defined  as  (1)  research  aimed 
primarily  at  reducing  risks  of  specific 
biotechnology-derived  agents  and  (2)  a 
policy  and  decision-maldng  process  that 
uses  risk  assessment  data  in  deciding 
how  to  avoid  or  mitigate  the 
consequences  identified  in  a  risk 
assessment.  Proposals  must  be  relevant 
to  risk  assessment  to  be  eligible  for  this 
Program. 

Proposals  must  include  a  statement 
describing  the  relevance  of  the  proposed 
project  to  one  or  more  of  the  research 
topics  requested  in  this  solicitation.  In 
addition,  proposals  should  include 
detailed  descriptions  of  the 
experimental  design  and  appropriate 
statistical  analyses  to  be  done. 

Awards  will  not  be  made  for  clinical 
trials,  commercial  product 
development,  product  marketing 
strategies,  or  other  research  deemed  not 
appropriate  to  risk  assessment. 


Proposal  Evaluation 

Proposals  will  be  evaluated  by  the 
Administrators  of  ARS  and  CSREES 
assisted  by  a  peer  panel  of  scientists  for 
scientific  merit,  qualifications  of  project 
personnel,  adequacy  of  facilities,  and 
relevance  to  both  risk  assessment 
research  and  regulation  of  agricultural 
biotechnology.  Proposals  for  fimding  a 
scientific  research  conference  grant  will 
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09  evaluated  on  the  following  criteria: 
oboice  of  topics  and  selection  of 
speakers;  general  format  of  the 
conference,  especially  with  regard  to  its 
^^propriateness  for  fostering  scientific 
exchange;  provisions  for  wide 
p^icipation  from  the  scientific  and 
^^gulatory  community  and  others  as 
appropriate;  qualifications  of  the 
organizing  committee  and 
appropriateness  of  invited  speakers  to 
the  topic  areas  being  covered;  and 
ibpropriateness  of  the  budget  requested 
and  qualifications  of  the  project 
personnel.  All  proposals  are  considered 
together  in  making  award  decisions, 
iowever,  no  more  than  two  conference 
its  will  be  awarded. 

eas  of  Research  To  Be  Supported  in 
cal  Year  1999 

Proposals  addressing  the  following 
I  ipics  are  requested: 

1.  Research  relevant  to  assessing  the 
■jsk  of  the  introduction  into  the 

iviromnent  of  genetically  engineered 
„ganisms.  Potential  subject  areas 
include  but  are  not  limited  to:  research 
on  the  potential  for  recombination 
itween  plant  viruses  and  plant- 
icoded  viral  transgenes;  research  on 
le  potential  for  nontarget  efi'ects  of 
itroduced  plant-defense  compounds 
(pressed  in  genetically  modified  plant- 
tsociated  microorganisms  (e.g., 
impoimds  in  the  phyllosphere  or 
Jzosphere-inhabiting  bateria)  or  in 
lants  (e.g..  Bacillus  thuringiensis  delta- 
idotoxin),  especially  in  regard  to         ^ 
p  jrsistence  of  the  organisms  and 
lifiaterial  in  the  environment;  changes  in 
losystem  or  agro-ecosystem  function 
_id  composition;  or  research  on  gene 
low  from  transgenic  crops  to  related 
jlants.  The  data  collected  may  include: 
Survival;  reproductive  fitness;  genetic 
Ability;  genetic  recombination; 
horizontal  gene  transfer;  loss  of  genetic 
diversity;  or  enhanced  competitiveness. 
The  organisms  may  include:  fungi; 
''lacteria;  viruses;  microorganisms; 
lants;  arthropods;  fish;  birds; 
lammals;  and  other  animals  excluding 
lumans.  As  long  as  the  data  gathered 
{ ire  relevant  to  the  assessment  of  the  risk 
>f  genetically  modified  organisms,  the 
txperiments  need  not  utilize  genetically 
mgineered  organisms.  When  feasible, 
neasure  of  risk  shoidd  include 
Ktimates  of  expected  frequency  and 
mpact,  and  address  the  availability  of 
iffective  mitigation  measures  to  reduce 
>r  avoid  impacts. 

2.  Research  on  large-scale  deployment 
)f  genetically  engineered  organisms; 
specially  commercial  uses  of  such 
srganisms,  with  special  reference  to 
considerations  that  may  not  be  revealed 
luough  small-scale  evaluations  and 


tests.  Studies  should  attempt  to  project 
impacts  over  as  large  a  spatial  and 
temporal  scale  as  feasible.  Of  particular 
interest  are  studies  that  survey 
transgenic  insect  and  virus  resistant 
plants  for  insects  and  viral  strains  that 
have  overcome  the  resistance 
phenotype.  This  may  be  done  by 
monitoring  locations  where  such  plants 
are  grown  on  a  commercial  scale  or  in 
large  scale  production.  The  analysis  of 
resistance-breaking  viral  strains  should 
include  analyzing  whether  the  strain 
arose  via  recombination  between  viral 
transgenes  and  the  viral  genome.  Such 
projects  should  siuvey  the  production 
sites  for  two  to  three  years. 

3.  Research  to  develop  statistical 
methodology  and  quantitative  measures 
of  risks  associated  with  field  testing  of 
genetically  modified  oi^anisms. 

4.  The  Program  will,  subject  to 
resource  availability,  provide  partial 
funding  to  organize  a  scientific  research 
conference  that  brings  together 
scientists  and  regulators  to  review  the 
science-based  data  relevant  to  risk 
assessment  of  genetically  modified 
organisms  released  into  the 
environment.  The  scientific  steering 
committee  for  the  conference  should 
include  representatives  from  a  variety  of 
relevant  disciplines,  such  as  ecology, 
population  biology,  pathology, 
production  and  resource  management 
science,  and  others,  as  appropriate.  The 
Program  will  fund  a  maximimi  of  two 
conference  proposals. 

Applicable  Regulations 

This  Program  is  subject  to  the 
administrative  provisions  found  in  7 
CFR  Part  3415,  which  set  forth 
procediues  to  be  followed  when 
submitting  grant  proposals,  rules 
governing  the  evaluation  of  proposals, 
the  awarding  of  grants,  and  post-award 
administration  of  such  grants.  Several 
other  Federal  statutes  and  regulations 
apply  to  grant  proposals  considered  for 
review  or  to  grants  awarded  under  this 
Program.  These  include  but  are  not 
limited  to: 

7  CFR  Part  3019— USDA 
implementation  of  OMB  Circular  A- 
110,  Uniform  Administrative 
Requirements  for  Grants  and 
Agreements  with  Institutions  of  Higher 
Education,  Hospitals  and  Other 
Nonprofit  Organizations. 

Programmatic  Contact 

For  additional  information  on  the 

Program,  please  contact: 

Dr.  Edward  K.  Kaleikau,  Cooperative 
State  Research,  Education,  and 
Extension  Service.  U.S.  Department  of 
Agriculture.  STOP  2241. 1400 
Independence  Avenue,  S.W., 


Washington.  D.C.  20250-2241, 
Telephone:  (202)  401-1901 
or 

Dr.  Robert  M.  Faust,  Agricultural 
Research  Service,  U.S.  Department  of 
Agriculture,  Room  338,  Building  005, 
BARC-West.  Beltsville,  MD  20705, 
Telephone:  (301)  504-6918, 
or 

Dr.  Deborah  Sheely,  Cooperative  State 
Research.  Education,  and  Extension 
Service,  U.S.  Department  of 
Agriculture,  STOP  2241. 1400 
Independence  Avenue.  S.W.. 
Washington.  D.C.  20250-2241. 
Telephone:  (202)  401-1924 

How  To  Obtain  Application  Materials 

Copies  of  this  solicitation,  the 
administrative  provisions  for  the 
Program  (7  CFR  Part  3415).  and  the 
Application  Kit.  which  contains 
required  forms,  certifications,  and 
instructions  for  preparing  and 
submitting  applications  for  funding, 
may  be  obtained  by  contacting:  Proposal 
Services  Unit,  Office  of  Extramural 
Programs.  Cooperative  State  Research, 
Education,  ana  Extension  Service.  U.S. 
Department  of  Agriculture.  STOP  2245, 
1400  Independence  Avenue,  S.W., 
Washington,  D.C.  20250-2245, 
Telephone  Number:  (202)  401-5048 

Application  materials  also  may  be 
requested  via  Internet  by  sending  a 
message  with  your  name.  maiUng 
address  (not  e-mail)  and  telephone 
number  to  psbdreeusda.gov  which 
states  that  you  wish  to  receive  a  copy  of 
the  application  materials  for  the  FY 
1999  Biotechnology  Risk  Assessment 
.Research  Grants  Program.  The  materials 
will  then  be  mailed  to  you  (not  e- 
mailed)  as  quickly  as  possible. 

This  Solicitation  and  other 
application  information  and  materials 
also  are  available  at  the  Program's 
website  (http://www.reeusda.gov/ 
crgam/biotechrisk/biotech.htm). 

Proposal  Format 

The  format  guidelines  for  full  research 
proposals,  found  in  the  administrative 
provisions  for  the  Program  at 
§  3415.4(d),  should  be  followed  for  the 
preparation  of  proposals  under  the 
Program  in  FY  1999.  In  addition,  please 
note  the  following  items:  (1)  The 
Department  elects  not  to  solicit 
preproposals  m  FY  1999;  (2)  a 
proposal's  project  summary  may  not 
exceed  one  single-or  double-spaced 
page.  Include  on  this  page  the  proposal 
title,  as  well  as  names  and  institutions 
of  each  investigator;  and  (3)  a  separate 
conflict  of  interest  list  must  be 
submitted  with  the  proposal  for  each 
investigator  for  whom  a  curriculum 
vitae  (C.V.)  is  required.  This  list  is 
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necessary  to  assist  program  staff  in 
excluding  from  proposal  review  those 
individuals  who  have  conflicts  of 
interest  with  the  project  personnel  in 
the  grant  proposal. 

For  each  investigator  (and  other 
personnel  as  described  in  the  program 
description),  list  alphabetically  the  full 
names  of  only  the  individuals  in  the 
following  categories.  It  is  not  necessary 
to  Ust  individuals  in  each  category 
separately;  rather,  a  single  alphabetized 
list  for  each  investigator  is  preferred. 
Additional  pages  may  be  used  as 
necessary.  A  conflict  of  interest  list 
must  be  submitted  before  a  proposal  is 
considered  complete.  Inclusion  of  a  C.V. 
or  publication  Ust  in  lieu  of  a  conflict 
of  interest  list  is  not  sufficient.  Other 
investigators  working  in  the  applicant's 
sp>ecific  research  area  are  not  in  conflict 
of  interest  with  the  applicant  unless 
those  investigators  fall  within 'one  of  the 
categories  listed  below: 

(A)  All  collaborators  on  research 
projects  within  the  past  five  years, 
including  current  and  planned 
collaborations; 

(B)  All  co-authors  on  publications 
within  the  past  five  years,  including 
pending  publications  and  submissions; 

(C)  All  persons  in  your  field  with 
whom  you  have  had  a  consulting  or 
financial  arrangement  within  the  past 
five  years;  and 

(D)  All  thesis  or  postdoctoral 
advisees/advisors  within  the  past  five 
years. 

Compliance  With  the  National 
EnTironmental  Policy  Act  (NEPA) 

As  outlined  in  7  CFR  Part  3407  and 
7  CFR  Part  520  (the  CSREES  and  ARS 
regulations  implementing  the  National 
Environmental  Policy  Act  of  1969), 
environmental  data  for  any  proposed 
project  is  to  be  provided  to  CSREES  and 
ARS  so  that  CSREES  and  ARS  may 
determine  whether  any  further  action  is 
needed.  Form  CSREES-1234,  "NEPA 
Exclusions  Form"  (copy  in  Application 
Kit),  indicating  the  appUcant's  opinion 
of  whether  or  not  the  project  falls  within 
one  or  more  categorical  exclusions, 
along  with  supporting  documentation, 
must  be  included  in  the  proposal.  The 
applicant  shall  review  the  following 
categorical  exclusions  and  determine  if 
the  proposed  project  may  fall  within 
oif6  of  the  categories: 

(1)  Department  of  Agriculture 
Categorical  Exclusions  (7  CFR  lb.3) 

(i)  Policy  development,  planning  and 
implementation  which  are  related  to 
routine  activities  such  as  personnel, 
organizational  changes,  or  similar 
administrative  functions; 


(ii)  Activities  which  deal  solely  with 
the  funding  of  programs,  such  as 
program  budget  proposals, 
disbursements,  and  transfer  or 
reprogramming  of  funds; 

(iii)  Inventories,  research  activities, 
and  studies,  such  as  resource 
inventories  and  routine  data  collection 
when  such  actions  are  clearly  limited  in 
context  and  intensity; 

(iv)  Educational  and  informational 
programs  and  activities; 

(v)  Civil  and  criminal  law 
enforcement  and  investigative  activities; 

(vi)  Activities  which  are  advisory  and 
consultative  to  other  agencies  and 
public  and  private  entities;  and 

(vii)  Activities  related  to  trade 
representation  and  market  development 
activities  abroad. 

(2)  CSREES  and  ARS  Categorical 
Exclusions  (7  CFR  3407.6  and  7  CFR 
520.5) 

Based  on  previous  experience,  the 
following  categories  of  CSREES  and 
ARS  actions  are  excluded  because  they 
have  been  foimd  to  have  limited  scope 
and  intensity  and  to  have  no  significant 
individual  or  cumulative  impacts  on  the 
quality  of  the  human  environment: 

(i)  The  following  categories  of 
research  programs  or  projects  of  limited 
size  and  magnitude  or  with  only  short- 
term  efiiects  on  the  environment: 

(A)  Research  conducted  within  any 
laboratory,  greenhouse,  or  other 
contained  facility  where  research 
practices  and  safeguards  prevent 
environmental  impacts; 

(B)  Surveys,  inventories,  and  similar 
studies  that  have  limited  context  and 
minimal  intensity  in  terms  of  changes  in 
the  environment;  and 

(C)  Testing  outside  of  the  laboratory, 
such  as  in  small,  isolated  field  plots, 
which  involves  the  routine  use  of 
familiar  chemicals  or  biological 
materials. 

(ii)  Routine  renovation,  rehabilitation, 
or  revitalization  of  physical  facilities, 
including  the  acquisition  and 
installation  of  equipment,  where  such 
activity  is  limited  in  scope  and 
intensity. 

In  order  for  CSREES  and  ARS  to 
determine  whether  any  further  action  is 
needed  with  respect  to  NEPA,  pertinent 
information  regarding  the  possible 
environmental  impacts  of  a  particular 
project  is  necessary;  therefore,  a 
separate  statement  must  be  included  in 
the  proposal  indicating  whether  the 
applicant  is  of  the  opinion  that  the 
project  falls  within  a  categorical 
exclusion  and  the  reasons  therefore.  If  it 
is  the  apphcant's  opinion  that  the 
project  proposed  falls  within  the 
categorical  exclusions,  the  specific 


exclusions  must  be  identified.  The 
information  submitted  shall  be 
identified  as  "NEPA  Considerations" 
and  the  narrative  statement  shall  be 
placed  after  the  coversheet  of  the 
proposal. 

Even  though  a  project  may  fall  within 
the  categorical  exclusions,  CSREES  and 
ARS  may  determine  that  an 
Environmental  Assessment  or  an 
Environmental  Impact  Statement  is 
necessary  for  an  activity,  if  substantial 
controversy  on  environmental  grounds 
exists  or  if  other  extraordinary 
conditions  or  circumstances  are  present 
which  may  cause  such  activity  to  have 
a  significant  environmental  effect. 

Proposal  Submission  and  Due  Date 

What  To  Submit 

An  original  and  14  copies  of  a 
proposal  must  be  submitted.  Proposals 
should  be  typed  on  one  side  of  the  page 
only.  Each  copy  of  each  proposal  must 
be  stapled  securely  in  the  upper 
lefthand  comer.  (DO  NOT  BIND.)  All 
copies  of  the  proposal  must  be 
submitted  in  one  package. 

Where  and  When  To  Submit 

Proposals  sent  by  First  Class,  an 
express  mail  service,  or  courier  service 
must  be  postmarked  on  or  by  March  24, 
1999,  to  be  eligible  for  the  program. 
Proposals  hand-delivered  must  be 
received  on  or  by  March  24, 1999. 
Proposals  received  after  the  deadline 
date  of  March  24, 1999,  as  indicated 
jeither  by  the  postmark  date  on  First 
Class  or  express  mail,  or  by  the  date  on 
a  courier  bill  of  lading,  will  be  returned 
without  review.  Proposals  sent  via  First 
Class  must  be  sent  to  the  following 
address:  Biotechnology  Risk  Assessment 
Research  Grants  Program,  c/o  Proposal 
Services  Unit,  Office  of  Extramural 
Programs,  Cooperative  State  Research, 
Education,  and  Extension  Service,  U.S. 
Department  of  Agriculture,  STOP  2245, 
1400  Independence  Avenue.  S.W.. 
Washmgton,  D.C.  20250-2245. 
Telephone:  (202)  401-5048. 

Proposals  delivered  by  hand,  express 
mail,  or  overnight  courier  must  be  sent 
to  the  following  address  (note  that  the 
zip  code  differs  from  that  shown  above): 
Biotechnology  Risk  Assessment 
Research  Grants  Program,  c/o  Proposal 
Services  Unit,  Office  of  Extramural 
Programs,  Cooperative  State  Research, 
Education,  and  Extension  Service,  U.S. 
Department  of  Agriculture.  Room  303, 
Aerospace  Center,  901  D  Street,  S.W.. 
Washington,  D.C.  20024.  Telephone: 
(202) 401-5048. 

Additional  Information 

The  Biotechnology  Risk  Assessment 
Research  Grants  Program  is  listed  in  the 
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Catalog  of  Federal  Domestic  Assistance 
under  No.  10.219.  For  reasons  set  forth 
in  the  final  rule-related  Notice  to  7  CFR 
Part  3015,  subpart  V  (48  FR  29115,  Jime 
24, 1983),  this  Program  is  excluded  from 
the  scope  of  Executive  Order  No.  12372 
which  requires  intergovernmental 


consultation  with  State  and  local 
officials. 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35),  the  collection  of 
information  requirements  contained  in 
this  Notice  have  been  approved  under 
OMB  Doomient  No.  0524-0022. 


Done  at  Washington,  D.C ,  on  this  third  day 
of  December.  1998. 
CoUen  HetEnan, 

Acting  Administrator,  Cooperative  State 
Research,  Education,  and  Extension  Service. 
Floyd  Hom, 

Administrator,  Agricultural  Research  Service. 
[FR  Doc.  g»-33550  Filed  12-16-98;  8:45  am) 
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67175,  67724.  68174,  68391, 

68675.  69177.  69179.  69185, 
69188 

71 691 90 

91 68175 

97 66425,  66427,  69544, 

69546,69548 
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141 681 75 

Propoaad  RuIm: 

23 68636 

25 6821 1 ,  68636 

33 68636 

39 66500,  66078,  67629, 

67631,  67633,  67813,  68705, 

68707,  68708,  69569.  69571 
71 66502.  67014.  67016. 

67017.  67816.  69230.  69231. 
69574 

91.... 67544 

93 67544 

121 _ 67544 

1 35 67544 

16CFR 

305 66428 

1700 66001 

PropoOTd  RutoK 

423 69232 

1212 69030 

17  CFR 

10 68829 

1 40 681 75 

Proposed  RuIm: 

200 67174.  67331.  69136 

202 67174 

210 67174 

228 67174 

229 671 74.  67331 

230 67174.  67331.  69136 

232 67174.  67331.  69236 

239 67174.  67331.  69136 

240 67174.69136 

249 671 74.  691 36 

260 .69136 

270 69236 

274 69236 

18  CFR 

1 1 66003 

35 66011 

PrapoMdRuteK 

2 66772 

157 66772 


284. 
375.. 
380.. 
38t.. 
385.. 


..66772 
..66772 
,.66772 
.66772 
.66772 


21  CFR 

1 72 6601 3,  6601 4 

176 69550 

178 68391 

201 66632.  66378.  67399 

208 66378 

312 66632.  68676 

314 66632.  66378 

343 66015 

522 66431.  68182.  68183 

524 681 83 

556 68183 

558 „„ 66432.  66018 

601^ 66632.  66378 

610 66378 

ProposadRulM: 

10 69575 

14 69575 

16 69575 

120 69579 

207 68212 

312 68710 

334 6781 7 

807 68212 

1271 68212 

22  CFR 

42 68393 

503 67576 

PrepoMdRulM: 

706 68213 

713 68213 

25  CFR 

PrepoMd  Rules: 

Ch.  1 69580 

26  CFR 

1 66433.  67577.  68184, 

68188,  68678,  69551,  69554 

25 68188 

301 68995 

602 68188,  68678,  69554 

Proposed  Rules: 

1 66503.  67634.  69581. 

69584 

20 69248 

49 69585 

301 69031 

28  CFR 

545 67566 

571 69386 

Proposed  Rules: 

16 68217 

29  CFR 

1910 6601 8.  66238 

1915 66238 

1917 66238 

1918 66238 

1926 „ 66238 

4007 68684 

4044 68998 

Proposed  Rules: 

2520 68370 


901 66983 

935 66987 

944 66989 

Proposed  Rules: 

913 68216 

926 66079 

931 66772,  66774 

948 68221 

31  CFR 

285 67754 

357 69191 

32  CFR 

270 „ 68194 

286 67724 

888g 68685 

33  CFR 

100 67401 .  68999 

117 67402.  68685.  69000. 

699191.69193.69556 

165 68686 

334 68140 

36  CFR 

Proposed  Rules: 

13 68666 

59 •. 67635 

37  CFR 

1 66040.  67578 

201 66041 

253 66042 

Propoeed  Rulee: 

201 69251 


38  CFR 

21 


.67778 


30  CFR 

602 


.66760 


39  CFR 

20 66043 

491 67403 

952 66049 

953 r. 66049 

954 66049 

955 66049 

956 66049 

957 66049 

958 „ 66049 

959 66059 

960 66049 

961 66049 

962 „ 66049 

963 66049 

964 66049 

965 66049 

966.„ 66049 

Proposed  Rules; 

20 67017 

40  CFR 

1 67779 

9 69390,69478 

52 66755,  66758.  67405. 

67407.  67419.  67584.  67586. 

67591.  67594.  67780.  67782. 

67784.  69193.  69557.  69559 

61 66054 

62 68394 

63 66054.  66990.  67787. 

68397 

72 68400 

73 68400 

141 69390.  69478 


142 69390.69478 

180 66994.  66996.  66999. 

67794,  69194.  69200.  69205 

271 67800 

302 69166 

PropoMd  Rules: 

9 66081 

52 66776.  67439.  67638. 

67639.  67817,  67818.  68415, 
69589.  69594 

58 67818 

60 67988 

61 66083 

62 68418.  69364 

63 66083. 66084.  68832. 

69251 

81 69598 

90 .66081 

94 68508 

141 69256 

1 42 69256 

152 67834 

156 67834 

180 66435.  66438.  66447, 

66448.  66456.  66458.  66459 

260 66101 

261 „ 66101 

262 „ 66101.  67562 

264 66101 .  67562 

265 67562 

268 66101 

269 66101 

270 67562 

271 66101 .  67834 

300 68712.  69032.  69601 

302 69169 

41  CFR 

300-3 66674 

301-1 1 66674 

301-12 66674 

Proposed  Rules: 

101-35.. 66092 

101-42 68136 

101-43 _ 68136 

42  CFR 

50 66062 

400 68687 

402 68687 

Proposed  Rules: 

1001 .68223 


43  CFR 

3195 66760 

Propossd  RulsK 

39 67834 

3100 66776.  66840 

3106 66776 

3110 66840 

3120 66840 

3130 66776.  66840 

3140 66840 

3150 66840 

3160 66776.  66840 

3170 66840 

3180 66840 

44  CFR 

65 67001 .  67003 

67 67004 

354 69001 

Propossd  Ruiss: 

67 67026 

45  CFR 

2500 66063 


;  >501 66063 

>502 66063 

>503 66063 

J504 66063 

>505 :. 66063 

2506 66063 


MCFR 
Wl 
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588 .......67030 
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572 69034 

47CFR 

0 68904 

1 67422.  68904 

12 69562 

13 68904 

22 68904 

24 „ 68904 

26 ; 68904 

27 68904 

52 68197 
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571 66762 

639 68366 
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395 68729 
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17 67613.  67618,  69008 

20 67619 
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217 66766 
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229 66464 

260 69021 
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630 66490 

648 68404 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  Kst  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  DECEMBER  17, 
1998 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Haaltti 
InapectkHi  Service 

Plant-related  quarantine,  ' 
foreign: 

Solid  wood  paddng  material 
from  China;  pubKshed  9- 
18-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Maine;  published  12-17-98 
New  Hampshire;  published 
12-17-98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radk)  services,  special: 
Mobile  satellite  sendees;  2 
GHz  spectrum  allocation; 
confinnation  of  final  nie; 
published  12-17-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  addWves: 

Paper  and  paperboard 
components— 

Oiallyl  maleate.  etc.; 
published  12-17-98 

PERSONNEL  MANAGEMENT 
OFFICE 

Employment 
Temporary  and  tenri 
appoinmtments;  system 
streamlining;  published 
11-17-98 

TRANSPORTATION 
DEPARTMENT 
Fedaral  Aviation 
Adminiatratlon 

Airworthiness  directives: 

de  HaviOand;  published  1 1- 
12-98 

British  Aerospace;  published 

11-12-98 
Buri(hart  GROB  Luft-und 

Raumfahrt  GmbH; 

published  11-12-98 
Eurocopter  France; 

published  12-2-98 


McDonnell  Douglas; 
published  11-12-98 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Amortization  of  start-up 
experxJitures  for  active 
trade  or  business;  election 
procedures;  published  12- 
17-98 

Investment  income;  passive 
activity  income  and  loss 
rules  for  publicly  traded 
partnerships;  published 
12-17-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Servica 

Federal  Seed  Act: 
Noxious-weed  seeds; 
prohit)ition  of  shiprnent  of 
agricultural  and  vegetable 
seeds  containing  them; 
comments  due  t>y  12-21- 
98;  published  10-20-98 
Raisins  produced  from  grapes  ' 
grown  in — 

Califomia;  comments  due  t>y 
12-22-98;  published  10- 
23-98 

Table  grapes  (European  or 
vinifera  type);  grade 
starxjards;  comments  due 
by  12-21-98;  published  10- 
21-98 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Heatth 
Inspection  Service 
Plant-related  quarantine, 
domestic: 

Mexican  fmit  fly;  comments 
due  by  12-21-98; 
published  10-22-98 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fistiery  consen/ation  and 
management: 
Alaska;  fislieries  of 
Exclusive  Economic 
Zone — 

Bering  Sea  and  Aleutian 
Islands  groundfish  et 
al.;  comments  due  by 
12-21-98;  published  10- 
22-98 
Pacific  halibut  and  red 
king  crab;  comments 
due  by  12-24-98; 
published  11-2S-98 

ENERGY  DEPARTMENT 

Federal  Energy  Regulatory 

Commission 

Practice  and  procadure: 


Off-ttie-record 
communicatkms; 
comments  due  by  12-24- 
98;  published  9-25-98 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs: 
Stratospheric  ozone 
protectk>r>— 

Essential-use  altowances; 
1999  alkx:ation; 
comments  due  by  12- 
21-98;  published  11-20- 
98 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Illinois:  comments  due  by 
12-23-98;  published  11- 
23-98 
Air  programs;  State  authority 
delegations: 

Michigan;  comments  due  by 
12-23-98;  published  11- 
23-98 
Air  quality  implementation 
plans;  approval  and 
promulgatnn;  various 
States: 

Washington;  comments  due 
by  12-21-98;  published 
11-19-98 
Superfurxl  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  12-23-98;  published 
11-23-98 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  servnes: 
Telecommunications  Act  of 
1996;  implementation— 
Universal  servne  policy; 
comments  due  by  12- 
23-98;  published  12-9- 
98 
Radk)  statk)ns;  table  of 
assignments: 

Texas;  comments  due  by 
12-21-98;  published  11- 
10-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 

Medk:are: 
Hospital  wage  data;  limited 

additk>nal  opportunity  to 

request  reviskxis; 

comments  due  t>y  12-21- 

98;  published  11-19-98 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Federal  Housing  Enterprise 
Oversight  Office 
PractKe  and  procedure: 


Hearings  on  the  record; 
comments  due  t>y  12-23- 
98;  published  9-24-98 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Servica 
Endangered  and  threatened 


Australian  koala;  comments 
due  by  12-21-98; 
published  9-22-98 
Dismal  Swamp  southeastern 
shrew;  comments  due  by 
12-21-98;  published  10- 
21-98 
Yacare  caiman,  eta; 
comments  due  t^  12-22- 
98;  published  9-23-98 
LEGAL  SERVICES 
CORPORATION 
Fund  recipients: 
Recipient  fund  balances; 
comments  due  by  12-21- 
98;  published  10-22-98 
Timekeeping  requirement; 
comments  due  by  12-21-98; 
published  10-22-98 

LIBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Copyright  office  and 

procedures: 

Phonorecords,  making  and 
dtetributmn;  reasonat)le 
notKe  of  use  and 
payment  to  copyright 
owners;  comments  due  by 
12-24-98;  published  12- 
16-98 

NUCLEAR  REGULATORY 
COMMISSION 

Productkm,  and  utilizatkm 
facilities;  domestk:  Iwensing: 
Nuclear  power  reactors- 
Changes,  tests,  and 
experiments;  comments 
due  by  12-21-98; 
published  10-21-98 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Ainworthiness  directives: 

de  Haviliand;  comments  due 

by  12-22-98;  published 

10-22-98 
Airtxjs;  comments  due  by 

12-23-98;  published  11- 

23-98 

AlliedSignal  Avkmns,  Inc.; 

comments  due  by  12-22- 

98;  published  10-29-98 
Boeing;  comments  due  by 

12-24-98;  published  11-9- 

98 

Bombardier;  comments  due 
by  12-23-98;  published 
11-23-98 

Cessna;  comments  due  by 
12-22-98;  published  10- 
22-98 
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^okken  comments  due  by 
12-23-98;  published  11- 
23-98 
ih  lANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safaty  Administration 
Motor  vehicle  safety 
standards: 

School  bus  body  joint 
strength;  comments  due 
tf  12-21-98;  pubNshed 
11-5-98 
'  ilEASURY  DEPARTMENT 
I  '^mal  Revenue  Service 
(mpioyment  taxes  and 
collection  of  income  taxes  at 
source: 

Railroad  employers; 
exception  from 
supplemental  annuity  tax; 
comments  due  t>y  12-22- 
98;  published  9-23^ 
rkome  taxes: 
Taxable  transactions; 
treatment  of  disposition  t>y 
one  corporation  of  stock 
of  another  corporation; 
comments  due  t>y  12-22- 
98;  published  9-23^ 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


Weekly  Compilation  of 

Presidential 
Documents 


/^^\ 


Mooday.  faniury  13, 1997 
Voliune  33 — Number  2 
Pa|ie7-40 


The  Weekly  Compilation  canies  a 
Monday  dateline  and  covers 
materials  released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarteriy. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 


Superintendent  of  Documents  Subscription  Order  Form 


Onlar  Processing  Code: 

♦5420 


i^^J 


Charge  your  order. 
_^  It's  Easy! 

To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 

I I  Yll«S,  please  enter one  year  subscriptions  for  the  Weekly  Cmnpilation  of  Presidential  Documents  (PD)  so  I  can 

keep  up  to  date  on  Presidential  activities. 

IZI  $137.00  First  Class  Mail         El  $80.00  Regular  Mail 

The  total  cost  of  my  order  is  $ Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

International  customers  please  add  25%. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City.  State.  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

•^  YES     NO 

M^rwemakeyvmriniiM/MkirasavaUiietoattKriiialers?     | |  | | 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

1 I  GPO  Deposit  Account 


-D 


VISA       _|  MasterCard  Account 

1             1             1             III                           1 

1                                                         inankyoujor 

1                      (Credit  card  <Mpirarinn  rlmp)                                       ,      - 

Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


11/3 


The 

Federal  Register: 

What  It  Is 

And 

How  To  Use  It 


Announcing  the  Latest  Edition 

Tlie  Federal 
Registen 
What  It  Is 
and 

Ho^  to  Use  It 


AGuide  for  the  User  of  the  Federal  Register— 
Code  of  Federal  RegnlatkMis  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  simple  resesu'ch  problem. 


Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 

ing  Coda: 

6173 

I.J  YES,  enter  my  subscription(s)  as  follows: 


C  r  tor  Preoaning  Cod* 


Charge  your  orehr. 
H'»  Ea»yl 
To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


copies  of  The  Federal  Register  -  What  it  is  and  Hot  To  Use  It,  at  $7.00  per  copy  Stock  No.  069-000-00044-^. 


tne  total  cost  of  my  order  is  $ 

latemational  customers  please  add  25% 


Price  faidudes  reguUr  domestic  postage  and  handling  and  is  subject  to  change. 


rompany  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 
I    I  GPO  Deposit  Account 


I  reet  address 


[II  VISA       CD    MasterCard  Account 

n 


-D 


n 


Ity,  State,  ZIP  code 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


tytime  phone  including  area  code 


Authorizing  signature 


(Rev.  1 1/3) 


;hase  order  number  (optional) 


YES    NO 

an 


Mail  To:-  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscritie  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulfrtions  to  amendatory 
actions  put>lished  in  ttw  Federal  Register. 
The  LSA  is  issued  monthly  In  cumulative  form. 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
$27  per  year. 

Federal  Register  Index 

The  Irxlex,  covering  ttie  contents  of  the 
daily  Federal  Register,  is  Issued  monthly  in 
cumulative  forni.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significarrt  subjects  are  carried 
as  cross-references. 
$25  per  year 


A  finding  aid  is  included  in  each  publication  which  lists 
Federal  Register  page  numbers  with  the  date  of  publication 
in  the  f^ederal  fiegister. 


Order  Processing  Cods: 

*5421 


Superintendent  of  Documents  Subscription  Order  Form 


I — I   I  CjS,  enter  the  following  indicated  subscriptions  for 
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Toxic  substances: 
Lead-based  paint  activities — 
Identification  of  dangerous  levels  of  lead;  correction 

70087-70089 
Lead-based  paint  debris;  management  and  disposal 
70189-70233 
NOTICES 

Environmental  statements:  availabiUty,  etc.: 
Agency  statements — 
Comment  availability,  70123-70124 
Weekly  receipts,  70124-70125 
Meetings: 
Good  Neighbor  Environmental  Board,  70125 
U.S.  Government  Representative  to  Commission  for 
Environmental  Cooperation — 
Governmental  Advisory  Committee,  70125 
National  Advisory  Committee,  70125-70126 
Pesticide  programs: 

Organophosphates;  preliminary  risk  assessments.  70126- 
70127  .        ^^ 

Toxic  and  hazardous  substances  control: 
Lead-based  paint  activities  in  target  housing  and  child- 
occupied  facilities;  State  and  Indian  Tribe 
authorization  applications — 
Oregon,  70127-70128 

Export  Administration  Bureau 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Presidents's  Export  Council,  70100 

Federai  Aviation  Administration 

RULES 

Airworthiness  directives: 
British  Aerospace  (Operations)  Ltd..  69999-70001 


Dassault,  70004-70005 

McCauley  Propeller  Systems,  69996-69999 

McDonnell  Douglas,  70005-70009 

Rolls-Royce  Ltd.,  70001-70002 

Saab,  70002-70004 
PROPOSED  RULES 
Airworthiness  directives: 

Airbus,  70068-70069 

McDonnell  Douglas,  70069-70071 

NOTICES 

Exemption  petitions;  summary  and  disposition,  70179 
Meetings: 

Air  Traffic  Procedures  Advisory  Committee,  70179 
Federai  Bureau  of  investigation 

NOTICES 

Communications  Assistance  for  Law  Enforcement  Act: 
Telecommunications  services  other  than  local  exchange 
services,  cellular,  and  broadband  personal 
communications  services,  70160-70162 

Federal  Communications  Commission 

RULES 

Radio  and  television  broadcasting: 
Media  applicaUons.  rules,  and  processes  streamlining; 
mass  media  facilities,  minority  and  female  ownership 
policies  and  rules;  biennial  regulatory  review 
70040-70051 
PROPOSED  RULES 
Common  carrier  services: 
Telecommunications  Act  of  1996;  implementation- 
Local  exchange  carriers'  intelligent  networks;  third 
party  access;  rulemaking  proceeding  terminated, 
70089-70090 
Practice  and  procedure: 
Regulatory  fees  {1999  FY);  assessment  and  collecUon 
70090-70093 
NOTICES 

Reporting  and  recordkeeping  requirements,  70129 
Federal  Election  Commission 

PROPOSED  RULES 

Contribution  and  expenditure  limitations  and  prohibitions: 
Limited  liability  companies;  treatment,  70065-70068 

NOTICES 

Meetings;  Sunshine  Act,  70129 

Federal  Emergency  Management  Agency 

RULES 

Flood  insurance;  communities  eligible  for  sale: 

Maine  et  al.,  70037-70040 

South  Dakota  et  al.,  70036-70037 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  70129-70130 

Disaster  and  emergency  areas: 
Texas,  70130 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Western  Systems  Power  Pool  et  al.,  70120-70123 
Hydroelectiic  projects;  new  docket  prefix  JR  establishment. 

Applications,  hearings,  determinations,  etc.: 
Columbia  Gas  Transmission  Corp.,  70118 
Northern  Border  Pipeline  Co.,  70119 
Portland  Natural  Gas  Transmission  System.  70119-70120 
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Federal  Reserve  System 
NCiricES 

Bpnks  and  bank  holding  companies: 
Formations,  acquisitions,  and  mergers,  70130-70131 
Permissible  nonbanking  activities,  70131-70132 
Correction,  70131  ,  70132 
F  3  ieral  Reserve  bank  services: 

Automated  Clearing  House  credit  transactions  settlement- 
day  finality;  comment  request,  70132-70135 

rU  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species: 
;t.  Andrew  beach  mouse,  70053-70062 

ivironmental  statements;  availability,  etc.: 
ium  Creek  Timber  Co.,  King  and  Kittitas  Counties,  WA, 
70156 


fairest  Service 
NbncES 

5<»vironmental  statements;  notice  of  intent: 
(Shoshone  National  Forest,  WY,  70097 

(tenerai  Services  Administration 

FMeral  Acquisition  Regulation  (FAR): 
Contractor  personnel  compensation;  allowability 

limitation.  70287-70288 
Contractor  purchasing  system  review  exclusions,  70288 
Conti«ct  quality  requirements,  70289-70290 
Electronic  data  interchange  transactions;  evidence  of 

shipment,  70291-70292 
Federal  Contract  Compliance  Programs  Office  national 

pre-award  registry,  70282-70287 
Historically  underutilized  business  zone  (HUBZone) 

empowerment  contracting  program,  70265-70281 
Indefinite-quantity  contracts;  limits,  70282 
IntitKluction,  70263-70265 
Mandatory  government  source  inspection,  70290 
No-cost  value  engineering  change  proposals,  70290- 

70291 
Small  entity  compliance  guide,  70306-70307 
Technical  amendments,  70292-70305 

(Government  Ethics  Office 

itILES 

Executive  Branch  financial  disclosure,  qualified  trusts,  and 

certificates  of  divestiture: 
Technical  amendments,  69991-69992 
standards  of  ethical  conduct  for  executive  branch 

employees,  69992-69994 

ihealth  and  Human  Services  Department 

I  lee  Centers  for  Disease  Control  and  Prevention 

;  lee  tospector  General  Office,  Health  and  Human  Services 

Department 
;  fee  National  Institutes  of  Health 

MOTICES 

J  Igency  information  collection  activities: 
Proposed  collection;  comment  request,  70135-70136 

Committees;  establishment,  renewal,  termination,  etc.: 
Chronic  Fatigue  Syndrome  Coordinating  Committee, 
70136 

toalth  Care  Financing  Administration 

>ee  Inspector  General  Office,  Health  and  Human  Services 
Department 


Housing  and  Urt>an  Development  Department 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  70153-70154 
Fair  housing  enforcement;  occupancy  standards;  policy 

statement,  70255-70257 
Grant  and  cooperative  agreement  awards: 
Native  American  rural  housing  and  economic 
development  initiative,  70154-70155 
Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  70155 

Inspector  General  Office,  Health  and  Human  Services 
Department 

NOTICES 

Nursing  home  industry;  compliance  program  guidance; 

comment  request,  70137-70138 
Third-party  medical  billing  companies;  compliance 

program  guidance,  70138-70152 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  National  Park  Service 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

Internal  Revenue  Service 

RULES 

Practice  and  administration: 
Tax-qualified  retirement  plans;  eligible  rollover 
distributions;  notice,  consent,  and  election 
requirements,  70009-70012 
Procedure  and  administration: 
Abatement  of  interest;  unreasonable  errors  or  delays  by 
IRS  officer  or  employee,  70012-70015 
PROPOSED  RULES 

Income  taxes  and  employment  taxes  and  collection  of 
income  taxes  at  source: 
Retirement  plans;  distributions  notice  and  consent 
requirements;  new  technologies,  70071-70079 

International  Trade  Administration 

NOTICES 
Antidumping: 
Antifiiction  bearings  (other  than  tapered  roller  bearings) 
and  parts  from — 
Italy,  70100-70101 
Stainless  steel  plate  in  coils  from — 
Canada  et  al.,  70101 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Compact  multipurpose  tools,  70157 
Pressure  sensitive  plastic  tape  from — 

Italy,  70157-70158 
Prestressed  concrete  steel  wire  strand  from —  ^ 

Japan,  70158-70159 

Justice  Department 

See  Federal  Bureau  of  Investigation 

NOTICES 
Privacy  Act: 
Systems  of  records,  70159-70160 

Lal3or  Department 

See  Employment  Standards  Administration    . 
See  Mine  Safety  and  Health  Administration 


VI 
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RULES 

Nationwide  employment  statistics  system;  election  process 
for  State  agency  representatives  for  consultations  with 
Labor  Department,  70259-70262 

Library  of  Congress 

See  Copyright  Office,  Library  of  Congress 

Mine  Safety  and  Healtli  Administration 

NOTICES 

Mining  products;  testing,  evaluation,  and  approval;  user  fee 
adjustments,  70163-70164 

National  Aeronautics  and  Space  Administration 

RULES 

Federal  Acquisition  Regulation  (FAR): 
Contractor  personnel  compensation;  allowability 

limitation,  70287-70288 
Contractor  purchasing  system  review  exclusions.  70288 
Contract  quality  requirements,  70289-70290 
Electronic  data  interchange  transactions;  evidence  of 

shipment,  70291-70292 
Federal  Contract  Compliance  Programs  Office  national 

pre-award  registry,  70282-70287 
Historically  underutilized  business  zone  (HUBZone) 

empowerment  contracting  program,  70265-70281 
Indefinite-quantity  contracts;  limits,  70282 
Introduction,  70263-70265 
Mandatory  government  source  inspection,  70290 
No-cost  value  engineering  change  proposals,  70290- 

70291 
Small  entity  compliance  guide,  70306-70307 
Technical  amendments,  70292-70305 

National  Archives  and  Records  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  70164-70165 

National  Bipartisan  Commission  on  Future  of  Medicare 

NOTICES  ^ 

Meetings,  70165 

National  Highway  Traffic  Safety  Administration 

RULES 

Insurer  reporting  requirements: 

hisurers  required  to  file  reports;  list,  70051-70053 
NOTICES 

Motor  vehicle  safety  standards;  exemption  petitions,  etc  • 
General  Motors  Corp.,  70179-70180 

National  Institutes  of  Health 

NOTICES 
Meetings: 

National  Human  Genome  Research  Institute.  70152- 

70153 
National  Institute  on  Drug  Abuse,  70153 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Fishery  conservation  and  management: 
Caribbean,  Gulf,  and  South  Atlantic  fisheries- 
Gulf  of  Mexico  reef  fish,  70093 
Northeastern  United  States  fisheries- 
Atlantic  sea  scallop,  70093-70096 


NOTICES 

National  Weather  Service;  modernization  and  restructuring- 
Weather  Service  offices— 

Consolidation,  automation,  and  closure  certifications 
70101-70107 

National  Park  Service 

NOTICES 
Meetings: 
Golden  Gate  National  Recreation  Area  and  Point  Reyes 

National  Seashore  Advisory  Commission.  70156- 

70157 

National  Science  Foundation 

NOTICES 

Meetings: 
Geosciences  Special  Emphasis  Panel.  70165 
Vision  for  nanotechnology  research  and  development: 
workshop.  70165 

Natural  Resources  Conservation  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Salado  Creek  Watershed,  TX,  70097-70098 

Navy  Department 

NOTICES 

Environmental  statements;  notice  of  intent: 
Winston  Churchill  (DDG  81  flight  IL\  class  destroyer)- 
ship  shock  trials,  70116-70117 

Nuclear  Regulatory  Commission 

NOTICES 

Meetings: 
Reactor  Safeguards  Advisory  Committee,  70169-70170 

Applications,  hearings,  determinations,  etc.: 
Niagara  Mohawk  Power  Corp,  70166-70167 
Power  Autiiority  of  State  of  New  York.  70167-70168 
Vermont  Yankee  Nuclear  Power  Corp..  70168-70169 

Nuclear  Waste  Technical  Review  Board 

NOTICES 

Meetings.  70170 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  National  Institutes  of  Health 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
Boston  Stock  Exchange,  Inc.,  70170-70172 
Cincinnati  Stock  Exchange,  Inc.,  70172-70173 
National  Association  of  Securities  Dealers,  Inc    70173- 
70178 

Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Wyoming,  70080 

Surface  Transportation  Board 

NOTICES 

Motor  carriers: 
Pooling  agreements — 
Peter  Pan  Bus  Lines,  Inc.,  70181 
Peter  Pan  Bus  Lines,  Inc.,  et  al..  70180-70181 
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Rail  carriers: 

Cost  recovery  procedures — 
Adjustment  factor,  70182 
Railroad  services  abandonment: 

Kansas  City  Southern  Railway  Co..  70182 

Teoctile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

isportation  Department 

f  Coast  Guard 

<  Federal  Aviation  Administration 
_  J  National  Highway  Traffic  Safety  Administration 
Sjeie  Surface  Transportation  Board 


Treasur 


jry  Department 

See  Internal  Revenue  Service 

Utfiited  States  Information  Agency 

MTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  70182-70183 

VMerans  Affairs  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  70183-70184 
Submission  for  OMB  review;  comment  request,  70184- 
70187 


Committees;  establishment,  renewal,  termination,  etc.; 
Rehabilitation  Advisory  Committee,  70187 


Separate  Parts  In  This  Issue 

Part  II 

Environmental  Protection  Agency,  70189-70249 

Partem 

Department  of  Education,  70251-70253 

Part  IV 

Department  of  Housing  and  Urban  Development,  70255- 
70257 

PartV 

Department  of  Labor,  70259-70262 

Part  VI 

Department  of  Defense,  General  Services  Administration, 
National  Aeronautics  and  Space  Administration, 
70263-70307 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
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riiis  section  of  the  FEDERAL  REGISTER 
^CMitains  regulatory  documents  having  general 
]i)pllcat)ility  and  legal  effect,  most  of  which 
file  Iceyed  to  and  codified  in  the  Code  of 
i^ederal  Regulations,  which  Is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

Tjhe  Code  of  Federal  Regulations  is  sold  by 
Ihe  Superintendent  of  Documents.  Prices  of 
r)ew  books  are  listed  in  the  first  FEDERAL 
(jlEGISTER  issue  of  each  week. 


Office  of  government  ethics 

tCFR  Part  2634 
IN320»^AA00 

I  technical  Amandments  to  Financial 
I  Diaelosura  Rule  for  Executive  Brancli 
Employeea 

j  AQENCY:  Office  of  Government  Ethics 
I  (OGE). 

'  action:  Final  rule;  technical 
amendments.  

j  SUMMARY:  The  Office  of  Government 
Ethics  is  making  minor  technical 
amendments  to  the  executive  branch 
financial  disclosure  rule  at  5  CFR  part 
2634,  which  remove  obsolete 
provisions,  correct  inconsistencies, 
clarify  ambiguities,  and  otherwise 
conform  the  text  to  current  practice. 
lEFFECnVE  date:  December  18, 1998. 
ADDRESSES:  Office  of  Government 
Ethics,  Suite  500, 1201  New  York 
Avenue,  NW.,  Washington.  DC  20005- 
3917,  Attn.:  Mr.  G.  Sid  Smith.  A  copy 
of  the  two  OGE  memoranda  to 
designated  agency  ethics  officials  noted 
in  the  SUPPLEMENTARY  INFORMATION 
section  below  may  be  obtained  from 
OGE's  World  Wide  Web  Site  on  the 
Internet  at  http://www.u80ge.gov,  or  by 
oontactii^  Mr.  Smith  at  OGE. 
FOR  FURTHER  INFORMATION  CONTACT:  G. 
Sid  Smith,  Senior  Associate  General 
Counsel,  Office  of  Government  Ethics, 
telephone:  202-208-8000;  TDD:  202- 
208-8025;  FAX:  202-208-8037. 
SUPPLEMENTARY  INFORMATION:  The 
regulation  at  5  CFR  part  2634  was 
promulgated  by  OGE  in  1992  (with 
various  subsequent  amendments),  to 
implement  the  financial  disclosure 
requirements  of  the  Ethics  Reform  Act 
of  1989  (5  U.S.C.  app.,  §§  101-111)  and 
section  201(d)  of  Executive  Order 
12674,  as  well  as  other  related  statutory 
provisions.  That  regulation  governs  both 
the  public  and  confidential  financial 


disclosure  systems  for  executive  branch 
employees.  As  OGE  and  ethics  officials 
throughout  the  executive  branch  have 
gained  experience  with  these  disclosure 
systems,  a  few  minor  amendments  have 
become  necessary,  in  order  to  correct 
inconsistencies,  clarify  ambiguities,  and 
conform  the  text  to  current  practice. 
Those  amendments  are  siunmarized 
below. 

The  term  "gift"  is  defined  in 
§  2634.105(h)  by  restating  the  statutory 
definition  and  exclusions  at  5  U.S.C. 
app.,  §  109(5).  Another  section  of  the 
regulation  at  §  2634.304  recognizes 
additional  statutory  exclusions  and 
exceptions  from  the  gift  disclosure 
requirements.  For  completeness  and  to 
eliminate  any  doubt  for  filers  and  ethics 
officials,  this  nilemaking  adds  a  cross- 
reference  at  the  end  of  §  2634.10S(h)  to 
those  additional  exclusions,  which 
concern  gifts  from  relatives,  personal 
hospitality  of  an  individual,  gifts 
received  when  the  filer  was  not  a 
Government  employee,  and  items 
valued  at  $100  or  less. 

Example  2  following  $  2634.201(a) 
illustrates  that  an  employee  who  is  not 
a  public  filer  but  who  serves  in  an 
acting  capacity  in  a  pubUc  filer  position 
for  more  than  60  days  in  a  calendar  year 
must  file  an  inctunbent  public  financial 
disclosure  report.  In  order  to  eliminate 
any  confusion,  this  rulemaking  adds  a 
sentence  at  the  end  of  Example  2 
following  §  2634.201(a)  to  note  that,  in 
addition,  the  employee  must  file  a  new 
entrant  report  the  first  time  that  he  has 
served  for  more  than  60  days  in  a 
calendar  year  in  the  position,  as 
required  by  other  referenced  sections  of 
the  regulation. 

Example  2  following  §  2634.304(e) 
illtistrates  how  to  determine  the  value  of 
a  gift  of  dinner  at  a  restaurant.  This 
example  has  caused  some 
misunderstanding,  because  the 
definition  of  "gift"  in  §  2634.105(h)(4) 
excludes  food  and  beverages  not 
constuned  in  connection  with  a  gift  of 
overnight  lodging.  Further,  the  note 
after  the  examples  following 
§  2634.304(e)  discusses  how  to 
determine  the  value  of  a  ticket  to  an 
event  which  includes  food, 
refieshments,  entertainment  and  other 
benefits,  but  fails  to  account  for  the 
exclusion  of  food  and  beverages  not 
consumed  in  connection  with  a  gift  of 
overnight  lodging.  In  order  to  eliminate 
any  ambiguity,  this  rulemaking  removes 


Example  2  following  §  2634.304(e),  and 
adds  in  the  note  after  the  remaining 
example  following  §  2634.304(e)  a 
reference  to  the  potential  exclusion  of 
food  and  beverages,  along  with  guidance 
in  determining  &e  value  thereof. 

Section  2634.902  discusses  transition 
to  the  new  confidential  financial 
disclosure  reporting  system,  which 
became  effective  on  October  5, 1992. 
That  section  has  served  its  purpose  and 
is  no  longer  necessary.  Therefore,  it  is 
removed,  and  the  section  will  be 
reserved. 

Section  2634.903(a)  requires  persons 
in  positions  designated  for  confidential 
disclosure  reporting  to  file  an 
incumbent  report  on  or  before  October 
31  (if  they  have  performed  the  duties  of 
their  position  for  more  than  60  days 
during  the  reporting  period).  Some 
agencies  and  employees  have  inquired 
whether  this  report  must  be  filed  if  the 
individual  leaves  Government  service 
prior  to  the  due  date.  As  OGE  indicated 
in  a  memorandum  to  designated  agency 
ethics  officials  on  July  31. 1995  (DO- 
95-030),  it  would  be  consistent  with  the 
regulatory  scheme  not  to  require  reports 
in  that  situation,  because  the  regulation 
was  not  intended  to  require  reports  after 
a  confidential  filer  has  terminated 
Government  service.  Such  a 
requirement  exists  only  for  filers 
covered  by  the  pubUc  financial 
disclosure  statute,  which  involves 
substantially  fewer  filers  and  serves  the 
special  purpose  of  pubUc  scrutiny.  In 
order  to  codify  the  1995  OGE 
interpretation,  this  rulemaking  adds  a 
sentence  in  $  2634.903(a),  to  indicate 
that  incumbent  reports  for  confidential 
filers  are  not  required  if  the  employee 
has  left  Government  service  prior  to  the 
report's  due  date. 

Section  2634.904(a)  defines 
"confidential  filer"  by  requiring 
agencies  to  designate  positions  where 
the  duties  and  responsibiUties  require 
the  employee  to  participate  "personally 
and  substantially"  through  decision  or 
the  exercise  of  significant  judgment  in 
taking  certain  types  of  Government 
actions.  Several  agencies  have  asked  for 
guidance  as  to  the  meaning  of  the  term 
"personally  and  substantially."  As 
guidance,  OGE  has  referred  them  to  the 
definitions  in  other  OGE  regulations, 
primarily  the  standards  of  ethical 
conduct  at  5  CFR  §  2635.402(b)(4).  See 
OGE  memorandum  to  designated  agency 
ethics  officials  of  September  14, 1994 
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(DO-94-031).  This  rulemaking  codifies 
that  advice  by  adding  a  cross-reference 
in  §  2634.904(a)(1)  to  §  2635.402(b)(4). 
While  there  are  similar  definitions  in 
parts  2637  and  2640  of  5  CFR,  the 
definition  in  the  referenced  section  will 
suffice. 

Section  2634.907(a)  describes  the 
contents  of  confidential  financial 
disclosure  reports  by  referring  generally 
to  the  infonnation  required  for  public 
reports  in  subpart  C  of  5  CFR  part  2634. 
While  that  subpart  clearly  specifies  in 
§  2634.309  that  information  must  be 
included  about  the  filer's  spouse  and 
dependent  children,  some  agencies  and 
confidential  filers  have  found  the 
reference  to  be  misleading  or  obscure.  In 
order  to  eliminate  any  confusion  on  that 
point,  this  rulemaking  amends 
§  2634.907(a)  by  specifying  that 
confidential  filers  must  include 
information  about  themselves,  their 
spouse  and  their  dependent  children. 

Administrative  Procedure  Act 

Pursuant  to  5  U.S.C.  553(b)  and  (d).  as 
Director  of  the  Office  of  Government 
Ethics,  I  find  good  cause  exists  for 
waiving  the  general  notice  of  proposed 
rulemaking,  opportunity  for  public 
comment  and  30-day  delay  in 
effectiveness  as  to  these  revisions.  The 
notice,  comment  and  delayed  effective 
date  are  being  waived  because  these 
technical  amendments  to  certain  OGE 
regulations  concern  matters  of  agency 
organization,  practice  and  procedure. 
Fmthermore.  it  is  in  the  pubfic  interest 
that  the  obsolete  provisions  be  removed 
and  that  ambiguous  provisions  be 
clarified  as  soon  as  possible. 

ExecvtiTe  Order  12866 

In  promulgating  these  technical 
amendments  to  its  regulations,  OGE  has 
adhered  to  the  regulatory  philosophy 
and  the  applicable  principles  of 
regulation  set  forth  in  section  1  of 
Executive  Order  12866.  Regulatory 
Planning  and  Review.  These 
amendments  have  also  been  reviewed 
by  the  Office  of  Management  and 
Budget  under  that  Executive  order. 

Regulatory  Flexibility  Act 

As  Director  of  the  Office  of 
Government  Ethics,  I  certify  under  the 
Regulatory  FlexibiUty  Act  (5  U.S.C. 
chapter  6)  that  this  rulemaking  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  primarily  affects  Federal 
executive  branch  agencies  and  their 
employees. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35)  does  not  apply 


because  this  rulemaking,  involving 
technical  amendments  and  corrections, 
does  not  contain  any  infonnation 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget. 

List  of  Subjects  in  5  CFR  Part  2634 

Administrative  practice  and 
procedure.  Certificates  of  divestitiue. 
Conflict  of  interests,  Financial 
disclosure.  Government  employees. 
Penalties,  Privacy,  Reporting  and 
recordkeeping  requirements.  Trusts  and 
trustees. 

Approved:  November  5. 1998. 
Stephen  D.  Potts, 
Director.  Office  of  Government  Ethics. 

For  the  reasons  set  forth  in  the 
preamble,  the  Office  of  Government 
Ethics  is  amending  part  2634  of  chapter 
XVIof5CFRasfoUows: 

PART  2634— [AMENDED] 

1.  The  authority  citation  for  part  2634 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  App.  (Ethics  in 
Government  Act  of  1978);  26  U.S.C.  1043- 
E.O.  12674,  54  FR  15159.  3  CFR,  1989  Coinp., 
p.  215,  as  modified  by  E.0. 12731,  55  FR 
42547,  3  CFR,  1990  Comp.,  p.  306. 

2.  Section  2634.105  is  amended  by: 

a.  Removing  the  word  "or"  at  the  end 
of  paragraph  (h)(5): 

b.  Removing  the  period  at  the  end  of 
paragraph  (h)(6)  and  adding  in  its  place 
a  semicolon  followed  by  the  word  "or"; 
and 

c.  Adding  a  new  paragraph  (h)(7). 
The  addition  reads  as  foUows: 

§2634.106    Dafinltiofls. 

*        •        »        •        • 

(h)*  •  • 

(7)  Exclusions  and  exceptions  as 
described  at  §  2634.304(c)  and  (d). 

12634,201    [Amended] 

3.  Section  2634.201  is  amended  by 
adding  the  sentence  "hi  addition,  he 
must  file  a  new  entrant  report  the  first 
time  he  serves  more  than  60  days  in  a 
calendar  year  in  the  position,  in 
accordance  with  §  2634.201(b)  and 
§  2634.204(c)(1)."  at  the  end  of  Example 
2  following  paragraph  (a). 


caterer,  restaurant,  or  similar  source."  at 
the  end  of  the  note  after  the  newly 
redesignated  Example  following 
paragraph  (e). 

§2634.902    [Removed  and  Reaerved] 

5.  Section  2634.902  is  removed  and 
reserved. 

§2634.903    [AniMided] 

6.  Section  2634.903  is  amended  by 
adding  the  new  sentence  "This 
requirement  does  not  apply  if  the 
employee  has  left  Government  service 
prior  to  the  due  date  for  the  report. " 
following  the  first  sentence  of  the  text 
in  paragraph  (a). 

§2634.904    [Amendwq 

7.  Section  2634.904  is  amended  by 
adding  the  words  "(as  defined  in 

§  2635.402(b)(4)  of  this  chapter)" 
following  the  words  "personally  and 
substantially"  in  the  introductory  text  of 
paragraph  (a)(1). 

f2634.907   [AmMKtod] 

8.  Section  2634.907  is  amended  by 
adding  the  words  "about  himself,  his 
spouse  and  his  dependent  children," 
following  the  word  "information"  in  the 
introductory  text  of  paragraph  (a). 

(FR  Doc.  98-33442  Filed  12-17-98;  8:45  am] 
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OFFICE  OF  GOVERNMENT  ETHICS 

5  CFR  Part  2635 
RiN320»-AA04 

Standards  of  Ethical  Conduct  for 
Employees  of  the  Executhw  Branch 

AQENCY:  Office  of  Government  Ethics 
(OGE). 

ACTION:  Final  rule;  amendments. 


§2634.304    [Amended] 

4.  Section  2634.304  is  amended  by 
removing  Example  2  following 
paragraph  (e),  redesignating  Example  1 
as  Example  following  paragraph  (e),  and 
adding  the  sentence  "The  value  of  food 
and  beverages  may  be  excludable  under 
§  2634.105(h)(4).  if  applicable,  by 
making  a  good  faith  estimate,  or  by 
determining  their  actual  cost  bom  the 


SUMMARY:  The  Office  of  Government 
Ethics  is  amending  portions  of  the 
regulation  governing  standards  of 
ethical  conduct  for  executive  branch 
employees  which  concern  gifts  bom 
outside  sources,  to  conform  with 
interpretive  advice  and  to  improve 
clarity. 

EFFECTIVE  DATE:  January  19. 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  G. 
Sid  Smith.  Senior  Associate  General 
Counsel,  Office  of  Government  Ethics; 
telephone:  202-208-8000;  TDD:  202- 
208-^25;  FAX:  202-208-8037. 
SUPPLEMENTARY  INFORMATION:  On  August 
4, 1998,  the  Office  of  Government  Ethics 
(OGE)  pubUshed  proposed  minor 
amendments  to  the  standards  of  ethical 
conduct  for  executive  branch  employees 
(5  CFR  part  2635),  to  codify  interpreUve 
advice  and  clarify  intended  meaning  in 
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!  ubpart  B  (Gifts  From  Outside  Sources). 
See  63  FR  4147&-41477.  No  comments 
1 6  that  proposed  nilemaking  were 
received.  Therefore,  OGE  is  herewith 
publishing  the  proposed  amendments  as 
aj  final  rule,  with  no  changes,  effective 
ji^uary  19, 1999.  A  summary  of  the 
aendments  follows. 
Sections  2635.202  and  2635.203  of  the 
tandards  of  ethical  conduct  regulation, 
^  promulgated  for  codification  at  5  CFR 
part  2635  in  1992,  implemented  the 
general  ban  on  soliciting  or  accepting 
gifts  from  certain  prohibited  sources  and 
gifts  given  because  of  an  employee's 
iffLcial  position.  The  amendment  to 
2635.203(e)  in  this  cvurent  rulemaking 
larifii^8  the  meaning  of  gifts  given 
Bcaiise  of  the  employee's  official 
losition,  by  revising  the  text  and  adding 
new  Example  2.  Tlie  existing 
lefinition  had  been  applied  too  broadly 
jy  some,  in  OGE's  view,  to  encompass 
^fts  based  on  mere  happenstance  that 
1  he  recipient  is  a  Govermnent  employee. 
'  lie  amended  text  and  new  example 
I  ;larify  that  gifts  given  because  of  official 
Kwition  only  describe  those  gifts  which 
ire  motivated  by  the  status,  authority,  or 
I  luties  associated  %nth  the  employee's 
federal  position. 

Section  2635.204  of  the  standards  of 
ethical  conduct  regulation,  as 
iromulgated  in  1992,  established 
»rtain  exceptions  to  the  gift  ban  in 
S  2635.202.  The  introductory  text  of 
sxisting  §  2635.204  notes  that  a  gift 
accepted  under  one  of  the  exceptions 
will  not  be  deemed  to  violate  the 
fourteen  general  principles  of  ethical 
■  ivior  contained  in  §  2635.101(b)  and 
itive  Order  12674.  Some  ethics 
officials  and  employees  had 
^sunderstood  the  primary  intent  of 
this  statement,  which  is  that  appearance 
concerns  will  not  preclude  use  of  the 
gift  exceptions  or  require  an  employee 
to  reject  a  gift  which  otherwise  falls 
within  one  of  the  exceptions.  The 
amendment  to  this  text  in  the  current 
rulemaking  highlights  the  appearance 
standard  as  the  primary  principle 
among  the  foxuleen  that  will  not  be 
deemed  to  override  acceptance  of  a  gift 
under  one  of  the  exceptions.  This  will 
further  the  original  intent  of  promoting 
consistency  in  application  of  the  gift 
rules,  while  recognizing  that  appearance 
concerns  are  already  built  into  the 
various  exceptions.  A  cautionary 
statement  remains  in  the  introductory 
text  of  §  2635.204  as  promulgated  in 
1992,  to  alert  employees  that  it  may 
sometimes  be  prudent  not  to  accept  gifts 
even  though  permitted,  and 
S  2635.202(c)(3)  continues  to  limit  the 
over-frequent  acceptance  of  gifts  that 
might  appear  to  use  public  office  for 
private  gain. 


Section  2635.204(a)  of  the  standards 
of  ethical  conduct  regulation,  as 
promulgated  in  1992,  provided  an 
exception  to  the  general  gift  ban,  for 
gifts  aggregating  $20  or  less  "per 
occasion."  Some  ethics  officials  and 
employees  had  been  uncertain  whether 
this  meant  that  all  gifts  at  a  particular 
event  must  be  aggregated,  or  only  gifts 
fit>m  each  soiux»  at  that  event,  llie 
amendment  to  the  text  of  this  section 
and  new  Example  5  clarify  that  the 
exception  was  intended  to  allow 
acceptance  of  gifts  aggregating  $20  or 
less  "per  source  per  occasion."  This 
would  not,  however,  permit  an 
employee  to  accept  a  gift  worth  more 
than  $20  toward  which  several  sources 
at  an  event  or  occasion  have  each 
contributed  $20  or  less,  because  a  gift  is 
not  divisible  for  acceptance  purposes 
unless  it  consists  of  distinct  and 
separate  items,  as  suggested  in  the 
remaining  original  text  in  §  2635.204(a). 

Executive  Order  12866 

In  promulgating  these  final  nde 
amendments,  the  Office  of  Government 
Ethics  has  adhered  to  the  regulatory 
philosophy  and  the  applicable 
principles  of  regulation  set  forth  in 
section  1  of  Executive  Order  12866, 
Regulatory  Plaiming  and  Review.  These 
amendments  have  also  been  reviewed 
by  the  Office  of  Management  and 
Budget  under  that  Executive  order. 

Regulatory  Flexibility  Act 

As  Director  of  the  Office  of 
Government  Ethics,  I  certify  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  that  this  rulemaking  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
because  it  primarily  affects  Federal 
executive  branch  agencies  and  their 
employees. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35)  does  not  apply, 
because  this  rulemaking  does  not 
contain  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and 
Budget. 

List  of  Subjects  in  5  CFR  Part  2635 

Conflict  of  interests.  Executive  branch 
standards  of  ethical  conduct, 
Govermnent  employees. 

Approved:  October  26, 1998. 
Staphen  D.  Potte, 
Director,  Office  of  Government  Ethics. 

For  the  reasons  set  forth  in  the 
preamble,  the  Office  of  Government 
Ethics  is  amending  part  2635  of 
subchapter  B  of  chapter  XVI  of  title  5  of 


the  Code  of  Federal  Regulations,  as 
follows: 

PART  2635-{AMENDED] 

1.  The  authority  citation  for  part  2635 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  7301,  7351.  7353:  5 
U.S.C  App.  (Ethics  in  Government  Act  of 
U.78);  E.0. 12674,  54  FR  15159.  3  CFR,  1989 
Comp..  p.  215.  as  modified  by  E.0. 12731.  55 
FR  42547.  3  CFR.  1990  Comp.,  p.  306. 

2.  Section  2635.203  is  amended  by 
revising  paragraph  (e)  and  adding  a  new 
Example  2  after  that  paragraph  to  read 
as  follows: 

12635.203    DeflnMons. 


(e)  A  gift  is  solicited  or  accepted 
because  of  the  employee's  official 
position  if  it  is  from  a  person  other  than 
an  employee  and  would  not  have  been 
solicited,  offered,  or  given  had  the 
employee  not  held  the  status,  authority 
or  duties  associated  with  his  Federal 
position. 

Example  2:  Employees  at  a  regional  ofRce 
of  the  Department  of  Justice  (IX)))  work  in 
Government-leased  space  at  a  private  office 
building,  along  with  various  private  business 
tenanu.  A  major  fire  in  the  building  during 
normal  office  hours  causes  a  traumatic 
experience  for  all  occupants  of  the  building 
in  making  their  escape,  and  it  is  the  subject 
of  widespread  news  coverage.  A  corporate 
hotel  chain,  which  does  not  meet  the 
definition  of  a  prohibited  source  for  DO|. 
seizes  the  moment  and  annoxmces  that  it  will 
give  a  &ee  night's  lodging  to  all  building 
occupants  and  their  families,  as  a  public 
goodwill  gesture.  Employees  of  DO)  may 
accept,  as  this  gift  is  not  being  given  because 
of  their  Government  positions.  The  donor's 
motivation  for  offering  this  gift  is  unrelated 
to  the  DOJ  employees'  status,  authority  or 
duties  associated  with  their  Federal  position, 
but  instead  is  based  on  their  mere  presence 
in  the  building  as  occupants  at  the  time  of 
the  fire. 


3.  The  undesignated  introductory  text 
of  §  2635.204  is  amended  by  revising  the 
first  sentence  to  read  as  follows: 

12635.204    Exceptions. 

The  prohibitions  set  forth  in 
§  2635.202(a)  do  not  apply  to  a  gift 
accepted  under  the  circumstances 
described  in  paragraphs  (a)  through  (1) 
of  this  section,  and  an  employee's 
acceptance  of  a  gift  in  accordance  with 
one  of  those  paragraphs  will  be  deemed 
not  to  violate  the  principles  set  forth  in 
§  2635.101(b).  including  appearances. 


4.  Paragraph  (a)  of  §  2635.204  is 
amended  by  adding  the  words  "per 
source"  before  the  words  "per  occasion" 
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in  the  first  sentence,  and  by  adding  a 
new  Example  5  after  paragraph  (a)  to 
read  as  follows: 

§2635.204    Exceptions. 

•  »        *        •        » 

(a)*  •  • 

*  •        »        *        » 

Example  5:  During  off-duty  time,  an 
employee  of  the  Department  of  Defense 
(DOD)  attends  a  trade  show  involving 
companies  that  are  DOD  contractors.  He 
is  offered  a  $15  computer  program  disk 
at  X  Company's  booth,  a  $12 
appointments  calendar  at  Y  Company's 
booth,  and  a  deli  lunch  worth  $8  from 
Z  Company.  The  employee  may  accept 
all  three  of  these  items  because  they  do 
not  exceed  $20  per  source,  even  though 
they  total  more  than  $20  at  this  single 
occasion. 
•        •        *        •        • 

IFR  Doc  96-33555  Filed  12-17-98;  8:45  amj 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  MariwUng  Sarvica 

7'CFR  Part  984 

[Doctot  No.  FV9»-«64-1  FR] 

Walnuts  Grown  In  Califomla;  Incraasad 
Aaaaasmant  Rate 

AGENCY:  Agricultxtfal  Marketing  Service 
USDA. 

ACTION:  Final  rule. 


SUMMARY:  This  rule  increases  the 
assessment  rate  established  for  the 
Wahiut  Marketing  Board  (Board)  under 
Marketing  Order  No.  984  for  the  1998- 
99  and  subsequent  marketing  years  from 
$0.0116  to  $0.0133  per  kemelweight 
pound  of  certified  merchantable 
wahiuts.  The  Board  is  responsible  for 
local  administration  of  the  marketing 
order  which  regulates  the  handling  of 
walnuts  grown  in  California. 
Authorization  to  assess  wahiut  handlers 
enables  the  Board  to  incur  expenses  that 
are  reasonable  and  necessary  to 
administer  the  program.  The  marketing 
year  began  on  August  1  and  ends  July 
31.  The  assessment  rate  will  remain  in 
effect  indefinitely  unless  modified, 
suspended,  or  terminated. 
EFFECTIVE  DATE:  December  19, 1998. 
FOR  FURTHER  INFdRMATION  CONTACT: 
Diane  Purvis,  Marketing  Assistant,  or 
Mary  Kate  Nelson,  Marketing  Specialist, 
California  Marketing  Field  Office,  Fruit 
and  Vegetable  Programs,  AMS.  USDA, 
2202  Monterey  Street,  suite  102B, 
Fresno,  California  93721;  telephone: 


(559)  487-5901;  Fax:  (559)  487-5906;  or 
George  Kelhart,  Technical  Advisor, 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  room  2525-S.  P.O.  Box 
96456.  Washington.  DC  20090-6456; 
telephone:  (202)  720-2491,  Fax:  (202) 
205-6632.  Small  businesses  may  request 
information  on  complying  with  this 
regulation,  or  obtain  a  guide  on 
complying  with  fruit,  vegetable,  and 
specialty  crop  marketing  agreements 
and  orders  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Programs. 
AMS,  USDA.  P.O.  Box  96456.  room 
2525-S.  Washington.  DC  20090-6456; 
telephone  (202)  720-2491.  Fax:  (202) 
205-6632.  or  E-mail: 

Jay N_Guerber®usda.gov.  You  may 

view  the  marketing  agreement  and  order 
small  business  compliance  guide  at  the 
following  web  site:  http:// 
www.ams.usda.gov/fv/moab.html. 

.     SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  984.  both  as  amended  (7 
CFR  part  984).  regulating  the  handling 
of  walnuts  grown  in  California, 
hereinafter  referred  to  as  the  "order." 
The  marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601-674).  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Qvil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  California  walnut  handlers  are 
subject  to  assessments.  Funds  to 
administer  the  order  are  derived  bom 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  walnuts 
begiiming  on  August  1, 1998,  and 
continue  until  amended,  suspended,  or 
terminated.  This  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefit)m.  Such 
handler  is  afforded  the  opportimity  for 
a  hearing  on  the  petition.  After  the 


hearing  the  Secretary  would  rule  on  the 
petition.  The  Apt  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  rule  increases  the  assessment 
rate  established  for  the  Board  for  the 
1998-99  and  subsequent  marketing - 
years  from  $0.0116  to  $0.0133  per 
kernel  weight  pound  of  certified 
merchantable  walnuts. 

The  California  walnut  marketing 
order  provides  authority  for  the  Board, 
with  the  approval  of  the  Department,  to 
formulate  an  annual  budget  of  expenses 
and  collect  assessments  bom  handlers 
to  administer  the  program.  The 
members  of  the  Board  are  producers  and 
handlers  of  California  walnuts.  They  are 
familiar  with  the  Board's  needs  and 
with  the  costs  for  goods  and  services  in 
their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget  and  assessment  rate.  The 
assessment  rate  is  formidated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  an 
opportunity  to  participate  and  provide 
input. 

For  the  1997-98  and  subsequent 
marketing  yeara.  the  Board 
recommended,  and  the  Department 
approved,  an  assessment  rate  that  woidd 
continue  in  effect  from  marketing  year 
to  marketing  year  unless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  recommendation  and 
information  submitted  by  the  Board  or 
other  information  available  to  the 
Secretary. 

The  Board  met  on  September  11. 
1998.  and  unanimously  recommended 
1998-99  expenditures  of  $2,620,274  and 
an  assessment  rate  of  $0.0133  per 
kemelweight  pound  of  certified 
merchantable  walnuts.  In  comparison, 
last  year's  budgeted  expenditures  were 
$2,391,289.  The  assessment  rate  of 
$0.0133  is  $0.0017  higher  than  the  rate 
currently  in  effect.  The  quantity  of 
assessable  walnuts  for  1998-99  is 
estimated  at  198.000,000  kemelweight 
pounds,  which  is  9.000.000 
kemelweight  pounds  less  than  1997-98. 
With  the  anticipated  decrease  in 
assessable  wahiuts  and  increased  budget 
expenditures,  a  higher  assessment  rate 
is  needed  to  generate  sufficient  revenue 
to  administer  the  program  for  the  1998- 
99  marketing  year  as  shown  in  the 
following  table. 
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i:brrent  Rate— $0.0116 
Rate— $0.0133 


Assessment 
incoine 


$2,296,800 
2,633,400 


1  vOv    vU 

budget 


$2,620,274 
2,620,274 


Difference 


-$323,474 
•»$13.126 


The  following  table  compares  major  budget  expenditures  recommended  by  the  Board  for  the  1996-99  and  1997- 
marketing  years:  


Budget  expense  categories 


Expenses  

Wee  Expenses 

Research  Expenses 

Production  Research  Director 
Reserve  for  Contingencies 


1998—99 


$246,643 
163,815 

2,115.016 
59.800 
35,000 


1997-98 


$240,326 
147,126 

2,128,837 
50.000 
25,000 


Hie  assessment  rate  recommended  by 
t  le  Board  was  derived  by  dividing 
E  nticipated  expenses  by  expected 
merchantable  certifications  of  California 
Valnuts.  As  mentioned  earlier, 
merchantable  certifications  for  the  year 
are  estimated  at  198.000.000 
kemelweight  pounds  which  should 
provide  $2,663,400  in  assessment 
i  Income.  Unexpended  funds  may  be 
[  used  temporarily  to  defray  expenses  of 
Uie  subsequent  marketing  year,  but  must 
be  made  available  to  the  handlers  from 
whom  collected  within  five  months 

rter  the  end  of  the  year  (§  984.69). 
The  assessment  rate  established  in 
this  rule  will  continue  in  effect 
indefinitely  \mless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  recommendation  and 
lormation  submitted  by  the  Board  or 
ler  available  information. 
Although  this  assessment  rate  vtrill  be 
effect  for  an  indefinite  period,  the 
jard  will  continue  to  meet  prior  to  or 
during  each  marketing  year  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Board  meetings  are 
available  &t>m  the  Board  or  the 
Department.  Board  meetings  are  open  to 
the  public  and  interested  persons  may 
express  their  views  at  these  meetings. 
The  Department  will  evaluate  Board 
recommendations  and  other  available 
information  to  determine  whether 
modification  of  the  assessment  rate  is 


needed.  Fvuther  rulemaking  will  be 
undertaken  as  necessary.  The  Board's 
1998-99  budget  and  those  for 
subsequent  marketing  years  wrill  be 
reviewed  and.  as  appropriate,  approved 
by  the  Department. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultviral  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly, 
AMS  has  prepared  this  final  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  vrill  not  be  imduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
throu^  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  5,000 
producers  of  walnuts  in  the  production 
area  and  approximately  48  handlers 
subject  to  regulation  xmder  the 
marketing  onler.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
less  than  $500,000.  and  small 
agricultiual  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000. 

Last  year,  as  a  percentage.  33  percent 
of  the  handlers  shipped  over  2.4  milUon 


kemelweight  pounds  of  walnuts,  and  67 
percent  of  the  handlers  shipped  under 
2.4  million  kemelweight  pounds.  Based 
on  an  average  price  of  $2.10  per 
kemelweight  pound  at  point  of  first 
sale,  the  majority  of  handlers  of 
California  walnuts  may  be  classified  as 
small  entities. 

This  rule  increases  the  assessment 
rate  established  for  the  Board  and 
collected  from  handlers  for  the  1998-09 
and  subsequent  marketing  years  from 
$0.0116  to  $0.0133  per  kemelweight 
poimd  of  certified  merchantable 
walnuts.  The  Board  unanimously 
i«commended  1998-99  expenditures  of 
$2,620,274  and  an  assessment  rate  of 
$0.0133  per  kemelweight  pound  of 
certified  merchantable  walnuts.  The 
assessment  rate  of  $0.0133  is  $0.0017 
higher  than  the  ciurent  rate.  The 
quantity  of  assessable  walnuts  for  the 
1998-99  marketing  year  is  estimated  at 
198,000,000  kemelweight  poimds. 
Thus,  the  $0.0133  rate  should  provide 
$2,633,400  in  assessment  income  and  be 
adequate  to  meet  this  year's  expenses. 
Unexpended  funds  may  be  used 
temporarily  to  defray  expenses  of  the 
subsequent  mariceting  year,  but  must  be 
made  available  to  the  handlers  from 
whom  collected  within  five  months 
after  the  end  of  the  year  (§  984.69). 

The  following  table  compares  major 
budget  expenditures  reconunended  by 
the  Board  for  the  1998-99  and  1997-08 
marketing  years: 


Budget  expense  categones 


General  Expenses 

Office  Expenses 

Research  Expenses 

Production  Research  Director 
Resent  for  Contingencies .... 


1998—99 


$246,643 
163.815 

2,115.016 
59,800 
35,000 


1997-08 


$240326 
147.126 

2,128.837 
50,000 
25,000 
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Current  Rate— $0.0116 
New  Rate— $0.0133 


Assessment 
income 


$2,296,800 
2,633.400 


1998-99 
txjdget 


$2,620,274 
2,620.274 


Difference 


-$323,474 
+$13,126 


The  Board  reviewed  and  unanimously 
recommended  1998-99  expenditures  of 
$2,620,274  which  included  increases  in 
administrative  and  ofUce  expenses,  and 
production  research  salary,  and  a 
decrease  for  research  programs.  Prior  to 
arriving  at  this  budget,  the  Board 
considered  information  and 
recommendations  firom  various  sources, 
such  as  the  Board's  Budget  and 
Personnel  Ck)mminee.  the  Research 
Committee,  and  the  Market 
Development  Committee.  Alternative 
expenditure  levels  were  discussed  by 
these  groups,  based  upon  the  relative 
value  of  various  reseajtih  projects  to  the 
walnut  industry.  After  a  desired 
expenditure  level  was  determined,  the 
assessment  rate  of  $0.0133  per 
kemelweight^oimd  of  assessable 
walnuts  was  determined  by  dividing  the 
total  recommended  budget  by  the 
quantity  of  assessable  walnuts, 
estimated  at  198,000,000  kemelweight 
pounds  for  the  1998-99  marketing  year. 
This  is  approximately  $13,000  above  the 
anticipated  expenses,  which  the  Board 
determined  to  be  acceptable. 

A  review  of  historical  information  and 
information  pertaining  to  the  current 
marketing  year  indicates  that  the  grower 
price  for  the  1998-99  season  could 
range  between  $1.45  and  $1.58  per 
kemelweight  pound  of  walnuts. 
Therefore,  the  estimated  assessment 
revenue  for  the  1998-99  marketing  year 
as  a  percentage  of  total  grower  revenue 
should  be  less  than  one  percent. 

This  action  increases  me  assessment 
obligation  imposed  on  handlers.  While 
assessments  impose  some  additional 
costs  on  handlers,  the  costs  are  minimal 
and  uniform  on  all  handlers.  Some  of 
the  additional  costs  may  be  passed  on 
to  producers.  However,  these  costs  are 
offset  by  the  benefits  derived  by  the 
operation  of  the  marketing  order.  In 
addition,  the  Board's  meeting  was 
widely  publicized  throughout  the 
California  walnut  industry,  and  all 
interested  persons  were  invited  to 
attend  the  meeting  and  participate  in 
Board  deliberations  on  all  issues.  Like 
all  Board  meetings,  the  September  11. 
1998.  meeting  was  a  public  meeting  and 
all  entities,  both  large  and  small,  were 
able  to  express  views  on  this  issue. 
This  rule  imposes  no  additional 
reporting  or  recordkeeping  requirements 


on  either  small  or  large  California 
wabiut  handlers.  As  with  all  Federal 
marketing  order  programs,  reports  and 
forms  are  periodically  reviewed  to 
reduce  information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
dupUcate.  overlap,  or  conflict  with  this 
rule. 

A  proposed  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  November  3. 1998  (63  FR 
59246).  Copies  of  the  proposed  rule 
were  also  mailed  or  sent  via  facsimile  to 
all  walnut  handlers.  Finally,  the 
proposal  was  made  available  through 
the  Internet  by  the  Office  of  the  Federal 
Register.  A  15-day  comment  period 
ending  November  18. 1998.  was 
provided  for  interested  persons  to 
respond  to  the  proposal.  No  comments 
were  received.  Another  proposed  rule 
duplicating  the  earUer  proposal  was 
published  on  November  6. 1998  (63  FR 
59891).  The  duplicate  proposal  also 
provided  a  15-day  comment  period 
which.ended  November  23. 1998.  No 
comments  were  received  in  response  to 
the  dupUcate  proposal. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Board  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553.  it  is  also 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  imtil  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  Board  needs  to  have 
sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  (2)  the  marketing  year  began  on 
August  1. 1998,  and  the  marketing  order 
requires  that  the  rate  of  assessment  for 
each  marketing  year  apply  to  all 
assessable  walnuts  handled  during  such 
marketing  year;  (3)  handlers  are  aware 
of  this  rule  which  was  reconmiended  at 
a  public  meeting;  and  (4)  a  15-day 
comment  period  was  provided  for 
interested  persons  to  provide  input  on 
the  assessment  rate  increase  and  no 
comments  were  received. 


List  of  Subjects  in  7  CFR  Part  984 

Marketing  agreements.  Nuts, 
Reporting  and  recordkeeping 
requirements.  Walnuts. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  984  is  amended  as 
follows: 

PART  984— WALNUTS  GROWN  IN 
CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
part  984  continues  to  read  as  follows: 

Authority:  7  U.S.C  601-674. 

2.  Section  984.347  is  revised  to  read 
as  follows: 

S  984.347   Assessment  rata. 

On  and  after  August  1. 1998,  an 
assessment  rate  of  $0.0133  per 
kernelweight  pound  is  established  for 
Cahfomia  merchantable  walnuts. 

Dated:  December  14. 1998. 

Robert  CKeenejr. 

Deputy  Administrator.  Fruit  and  Vegetable 
Proffoms. 

(PR  Doc.  98-33574  Filed  12-17-98;  8:45  am] 
BIUINQ  CODE  3410-02-P 


DEPARTMENT  OF  TRANSPORTATION 
Fedefal  Aviation  Administration 
14CFRPart39 

[Dodwt  No.  •a-ANE-34-AD;  AmendntMit 
39-10939,  AD  98-25-13] 

RIN  2120-AA64 

Airworthiness  Directives;  McCauley 
Propeller  Systems  Models  2A36C23/ 
84B-«  and  2A36C82/84B-2  Propellers 

agency:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  McCauley  Propeller 
Systems  (formerly  McCauley  Accessory 
Division.  The  Cessna  Aircraft  Company) 
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^  lodels  2A36C23/84B-0  and  2A36C82/ 
)4B-2  propellers.  This  action 
supersedes  priority  letter  AD  89-26-08 
that  currently  requires  penetrant 
inspections  for  cracks  in  the  propeller 
blade  threaded  retention  area,  and 
^edifying  the  propeller  hub  to  a  red  dye 
^ed  coE^guration.  This  action  adds  an 
Explanatory  note  to  better  define  the  AD 
Applicability  and  makes  minor 
adjustments  to  compliance  section 
language  to  reflect  current  AD  practice. 
This  amendment  is  prompted  by  reports 
I  )f  contusion  from  operators  as  to  if  the 
i  \D  is  applicable  to  their  particular 
1  aodel  propeller.  The  actions  specified 
by  this  AD  are  intended  to  prevent 
possible  cracks  in  the  propeller  blade 

Eded  retention  area  from  progressing 
ide  separation,  which  can  result  in 
)f  aircraft  control. 
I  >ATE8:  Effective  January  4, 1999. 

The  incorporation  by  reference  of 
srtain  publications  listed  in  the 
egulations  is  approved  by  the  Director 
»f  the  Federal  Register  as  of  January  14, 

L999. 

Comments  for  inclusion  in  the  Rules 
docket  must  be  received  on  or  before 
'ebruary  16, 1999. 
ADDRESSES:  Submit  comments  in 
riplicate  to  the  Federal  Aviation 
fVdministration  (FAA),  New  England 
tegion,  Office  of  the  Regional  Counsel, 
attention:  Rules  Docket  No.  98-ANE- 
B4-AD.  12  New  England  Executive  Park. 
Burlington.  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  "9-ad- 
Bngineprop€NEBa.dot.gov".  Comments 
sent  via  the  Internet  must  contain  the 
docket  number  in  the  subject  line. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  McCauley 
Propeller  Systems.  3535  McCauley  Dr., 
PO  Drawer  5053.  Vandalia.  OH  45377; 
telephone  (937)  890-5246,  fex  (937) 
890-6001.  This  information  may  be 
examined  at  the  FAA,  New  En^and 


Region,  Office  of  the  Regional  Counsel, 
12  New  England  Executive  Park, 
Burlington.  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Smyth,  Aerospace  Engineer,  Chicago 
Aircraft  Certification  Office,  FAA,  Small 
Airplane  Directorate,  2300  East  Devon 
Avenue,  Des  Plaines,  IL  60018; 
telephone  (847)  294-7132;  fax  (847) 
294-7834. 

SUPPLEMENTARY  INFORMATION:  On 
December  20, 1989,  the  Federal 
Aviation  Administration  (FAA)  issued 
priority  letter  airworthiness  directive 
(AD)  89-26-08,  applicable  to  McCauley 
Propeller  Systems  (formerly  McCauley 
Accessory  Division,  The  Cessna  Aircraft 


Company)  Models  2A36C23/84B-0  and 
2A36C82/84B-2  propellers,  which 
requires  penetrant  inspections  for  cracks 
in  the  propeller  blade  threaded 
retention  area,  and  modifying  the 
propeller  hub  to  a  red  dye  fiUed 
configuration.  That  action  was 
prompted  by  reports  of  cracks  in  the 
propeller  blade  threaded  retention  area. 
That  condition,  if  not  corrected,  could 
result  in  possible  cracks  in  the  propeller 
blade  threaded  retention  area  from 
progressing  to  blade  separation,  which 
can  result  in  loss  of  aircraft  control. 
Since  the  issuance  of  that  priority 
letter  AD,  the  FAA  has  received  reports 
of  confusion  from  operators  as  to  if  the 
AD  is  appUcable  to  their  particular 
model  propeller. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  McCauley 
Service  Letter  (SL)  1989-5.  dated 
November  14, 1989,  that  describes 
procedures  for  propeller  disassembly 
and  modification  of  the  propeller  hub 
assembly  to  red  dye  filled  configuration, 
and  McCauley  Service  Manual  No. 
720415,  Revision  No.  1,  dated  May 
1972,  Chapter  I,  Page  4-6,  Paragraph  4- 
6,  that  describes  procediues  for 
penetrant  inspections  for  cracks  in  the 
propeller  blade  threaded  retention  area. 

Smce  an  xmsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  propellers  of  this  same 
type  design,  this  AD  supersedes  priority 
letter  AD  89-26-08  to  add  an 
explanatory  note  to  better  define  the  AD 
applicability  and  makes  minor 
adjustments  to  compliance  section 
language  to  reflect  ciurent  AD  practice. 
The  actions  are  required  to  be 
accomplished  in  accordance  with  the 
service  information  described 
previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  foimd  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Commimications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
commimications  received  on  or  before 
the  closing  date  for  comments  will  be 


considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  efiiactiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-ANE-34-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  conunenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  coiuiition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
imder  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  b^  reference, 
Safety. 
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Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113. 44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-25-13  McCauley  Propeller  Systems: 

Amendment  39-10939.  Docket  No.  98- 
ANE-34-AD.  Supersedes  AD  89-26-08. 
Applicability:  McCauley  Propeller  Systems 
(fomierly  McCauley  Accessory  Division,  The 
Cessna  Aircrait  Company)  Models  2A36C23/ 
84B-0  and  2A36C82/84B-2  propellers 
installed  on,  but  not  limited  to,  Raytheon 
(foraierly  Beech)  35-B33,  35-A33,  3S-33. 
35-C33,  35-C33A,  36,  A36,  A45,  E33,  E33A, 
E33C.  F33,  F33A,  F33C,  033,  H35.  J35.  K35. 
M35,  N35,  P35,  S35,  V35,  V35A,  V35B  Model 
aircraft,  and  S35.  V35.  V35A.  V35B  series 
aiiciaft. 

Note  1:  This  AD  appUes  to  each  propeller 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 


propellers  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  imless 
accomplished  previously. 

To  prevent  possible  cracks  in  the  propeller 
blade  threaded  retention  area  ftom 
progressing  to  blade  separation,  which  can 
result  in  loss  of  aircraft  control,  accomplish 
the  following  penetrant  inspection  and 
modification  of  the  below  listed  hub  models, 
in  accordance  with  the  compliance  schedule 
as  indicated,  in  which  hours  refer  to  time-in- 
service: 


PropaMerhub  model  2A36C23H  H  ).  regardless  of  blade  model  type. 
»«sUted  on  flight  training  airplanes  anchor  acrobatic  category  Sr- 

Qraater  than  400  hours  or  59  calendar  months  since  last  overhaul/ 
penetrant  inspection  or  installed  new;  or  prior  timenn-service  un- 
known. 

L««  than  or  equal  to  both  400  hours  and  59  calendar  months 
since  last  overhaul/penelrant  inspection  or  installed  new. 

'''SS  Il^'JIIf?!!:^^!^^  ^  >•  «9««««»  of  blade  model,  fcv 
saiea  on  other  than  light  training  airplanes  anUot  acrobatic  cat- 
egory airplanes: 

Greater  than  900  hours  or  59  calendar  months  since  last  overhaul/ 
penetrant  inspection  or  instaBed  new:  time-in-service  unknown 

Less  than  or  equal  to  both  900  hours  and  59  calendar  monttts 
since  last  overhaui/penetrant  inspectwn  or  instaHed  new. 

'''SK^alS^l!^^!^!^  ^  >•  "^»«*«»  of  blade  model  in- 
staled  on  a>  category  airplanes: 

Greaterthan  1300  hours  or  59  catendar  months  since  last  over- 
naul/penelrart  inspectwn  or  installed  new;  prior  time-in  service 
unknown. 

Lew  than  or  equal  to  both  1300  hours  and  59  calendar  months 
s«rwe  last  overhaui/penetrant  inspection  or  instaHed  new. 


Compliance  schedule  of  propeller  inspection  and  modification 


X 


^I^^JH^.}^  *~^  "  ***  <^>  calendar  month  after  the  effective 
date  of  this  AO,  whichever  occurs  first 

Prior  to  ttte  accumutetkm  of  500  hours  or  60  calendar  months  since 

^  overhaui/penetrant  inspection  or  instaled  new.  whichever  000*8 
nrat 


Within  the  next  200  hours,  or  at  the  next  annual  inspection,  or  wHtwi 
12  calendar  months  after  the  effective  AD.  wNche^rWsfirT^ 

Pnw  tothe  aocumulatton  of  1100  hours  or  60  catendar  months  since 
^  overhaui/penetrant  inspectkm  or  instafled  new.  whichever  occurs 
first 


^^"I^  l!?.!!?**  ^°°  *'°^'  w  a«  the  riext  annual  inspection,  or  within 
12  c^endar  months  after  the  eftective  date  of  this  AD.  whichever  oc- 
curs nrst 

''l^'*'  *!1?^?*'~****'  of  1500  hours  or  60  catendar  months  since 
te«  overhaui/penetrant  inspection  or  instated  new.  whichever  occurs 


Note  2:  The  parentheses  used  in  the  above 
Ust  indicate  the  presence  or  absence  of  an 
additional  letter(s)  which  vary  the  basic  hub 
model  designation.  These  letter(s)  define 
minor  changes  that  do  not  affect 
interchangeabUity  or  eligibility,  and 
therefore,  this  AD  still  applies  regardless  of 
whethw  these  letters  are  present  or  absent  on 
the  hub  model  designation. 

Note  3:  For  propellers  which  have 
incorporated  an  oil-filled  configuration  with 
rod  dye  and  have  been  designated  as  hub 
Model  2A36C23-<  >-G  or  Model  2A36C82- 
( )-G  at  initial  production;  or  prior 
manufactured  propellers  which  have  been 
modified  to  an  oil-filled  configuration  with 
red  dye  and  reidentified  as  hub  Model 
2A36C23-<  )-{  )G  or  Model  2A36C82-(  H  )G, 
this  airworthiness  directive  (AD)  requires 
cranpliance  with  paragraph  (d)  only. 


Note  4:  Flight  training  airplanes  for 
purposes  of  complying  with  this  AD  are 
defined  as  airplanes  which  are  used  currenUy 
for  flight  training  instruction. 

Note  5:  The  "calendar  month"  compliance 
times  stated  in  this  AD  allow  the 
performance  of  the  required  action  to  be 
extended  to  the  last  day  of  Uie  month  in 
which  compliance  is  required.  Example,  a 
required  inspection  and  modification  of  60 
months  from  last  overhaui/penetrant 
inspection  that  was  performed  on  December 
15, 1985,  would  allow  the  penetrant 
inspection  and  modification  to  be  performed 
no  later  than  December  31. 1990. 

(a)  Perform  disassembly  in  accordance 
with  McCauley  Service  Letter  (SL)  1989-5 
dated  November  14, 1989.  and  penetrant 
inspect  for  cracks  in  the  propeller  blade 
tiueaded  retention  area  in  accordance  witii 
McCauley  Service  Manual  No.  720415. 


Revision  No.  1,  dated  May  1972.  Chapter  I. 
Page  4-6,  Paragraph  4-6. 

(b)  If  any  indication  of  a  crack  is  found, 
prior  to  further  flight,  remove  propeller 
assembly  and  replace  with  a  serviceable  unit, 
complying  with  paragraph  (c)  below,  or  an 
equivalent  initial  production  oil  filled  hub 
Model  with  red  dye. 

(c)  Modify  propeller  hub  assembly  Model 
2A36C23-<  )-(  )  to  Model  2A36C23-( )-{  XS 
and  Model  2A36C82-(  H  )  to  Model 
2A36C82-( )-( )G.  as  appropriate  to  contain 
oil  with  a  red  dye  and  reidentify  in 
accordance  wiUi  McCauley  SL  1989-5,  dated 
November  14, 1989. 

Note  6:  The  modificatfon  of  the  propeller 
hub  assembly  to  contain  oil  with  a  red  dye 
provides  an  "on-condition"  (in-service) 
means  of  early  crack  detection  to  prevent  a 
blade  separation  and  also  improves 
lubrication  and  corrosion  protection. 
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(d)  If  red  dye  is  observed  in  service  on  hub 
Models  in  compliance  with  paragraph  (c),  or 
cm  an  equivalent  initial  production  oil  filled 
Inib  Model  Mrith  red  dye,  before  further  flight, 
or  if  in  flight  land  as  soon  as  practicable,  as 
applicable,  determine  source  of  leakage  in 
accordance  with  McCauley  SL  1989-5,  dated 
November  14, 1989.  In  the  event  the 
inspection  reveals  a  crack,  remove  propeller 
assembly  and  replace  with  a  serviceable  oil 
filled  hub  Model  with  red  dye. 

(e)  Report  in  writing  any  cracks  found  to 
the  Manager,  Chicago  Aircraft  Certification 
Office,  within  ten  (10)  days  of  the  inspection. 
Reporting  approved  by  the  Office  of 
Management  and  Budget  imder  OMB  No. 
2120-0056. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Chicago 
Aircraft  Certification  Office.  Operators  shall 
submit  their  requests  through  an  appropriate 
PAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Chicago  Aircraft  Certification 
Office. 

Note  7:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  <T<ic»^ 
.Aircraft  Certification  Office. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 

t  location  where  the  requirements  of  this  AD 

can  be  accomplished 
(h)  The  actions  required  by  this  AD  shall 
I  accomplished  in  accordance  with  the 

bllowing  McCauley  service  documents: 


Document  No. 

Page 

Date 

Bervice  letter 

1989-5A: 

Cover 

1 

July  16. 1990. 
July  16. 1990. 

Section  A  

1-4 

Section  B  

1 

July  16. 1990. 

Section  0 

1 

July  16. 1990. 

Section  D 

1-3 

July  16, 1990. 

Section  E  

1-6 

July  16. 1990. 

Section  F 

1-8 

July  16, 1990. 

Section  G  ........ 

1 

July  16. 1990. 

Section  H 

1,2 

July  16. 1990. 

Section  1 

Total 

1 

July  16. 1990. 

28 

Undated. 

oaoes 

Service  manual 

4-« 

720415.  Ctiap- 

tarl. 

Total 

1 

pages. 

rhis  incorporation  by  reference  was 
pproved  by  the  Director  of  the  Federal 


Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  McCauley  Propeller  Systems,  3535 
McCauley  Dr.,  PO  Drawer  5053,  Vandalla, 
OH  45377;  telephone  (937)  890-5246,  Cue 
(937)  890-6001.  Copies  may  be  inspected  at 
the  FAA.  New  England  Region.  Office  of  the 
Regional  Counsel,  12  New  England  Executive 
Park,  Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street. 
NW.,  suite  700,  Washington,  DC 

(i)  This  amendment  supersedes  priority 
letter  AD  89-26-08,  issued  December  20, 
1989. 

(j)  This  amendment  becomes  effective  on 
January  4, 1999. 

Issued  in  Burlington,  Massachusetts,  on 
December  4, 1998. 

David  A.  Downey, 

Assistant  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Serrice. 
(FR  Doc  98-33028  Filed  12-17-98;  8:45  am] 
BMJJNG  CODE  4t1»-1S-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[DodiM  No.  ST-CE-IZZ-AD:  Amendment 
39-10M6:AD96-26-0q 

RIN  2120-AA64 


AInworthlneaa  Diraetivaa;  Britiali 
AerosfMca  (Operations)  Umllsd 
B.121  Series  1, 2.  and  3  Airplanss 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACnON:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  {lirworthiness  directive  (AD)  that 
applies  to  all  British  Aerospace 
(C^rations)  Limited  (British 
Aerospace)  Model  B.121  Series  1,  2.  and 
3  airplanes.  This  AD  requires 
repetitively  inspecting  (using  visual 
methods)  the  internal  and  external 
surfaces  of  the  brake  torque  tube 
assemblies  in  the  cockpit  area  for 
cracks.  This  AD  also  requires  obtaining 
and  incorporating  repair  procediues  for 
any  brake  torque  tube  assembly  found 
cracked.  This  AD  is  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  the  United 
Kingdom.  The  actions  specified  by  this 
AD  are  intended  to  detect  and  correct 
cracks  in  the  brake  torque  tube 
assemblies,  which  cotild  result  in 


reduced  brake  efficiency  with  possible 
reduced  and/or  loss  of  airplane  control. 

DATES:  Effective  January  29. 1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  29. 
1999. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
British  Aerospace  (Operations)  Limited. 
British  Aerospace  Regional  Aircraft, 
Prestwick  International  Airp<»t. 
Ayrshire.  KA9  2RW.  Scotland; 
telephone:  (01292)  479888;  fiacsimile: 
(01292)  479703.  This  information  may 
also  be  examined  at  the  Federal 
Aviation  Administration  (FAA).  Central 
Region.  Office  of  the  Regional  Coimsel. 
Attention:  Rules  Docket  No.  g7-CE- 
122-AD.  Room  1558. 601  E.  12th  Street. 
Kansas  City.  Missouri  64106;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW,  suite  700. 
Washington,  DC. 

FOR  FURTHER  INFORMATKM  CONTACT:  Mr. 
Roger  Chudy,  Aerospace  Engineer.  FAA, 
Small  Airplane  Directorate,  1201 
Walnut,  suite  900,  Kansas  Qty,  Missouri 
64106;  telephone:  (816)  426-«932; 
Cacsimile:  (816)  426-2169. 

SUPPI^MENTARY  INFORMATION: 

ETents  Leading  to  the  ffwianfff  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  all  British  Aerospace  Model 
B.121  Series  1.  2.  and  3  airplanes  was 
published  in  the  Federal  Ragiiter  as  a 
notice  of  proposed  rulemaking  (NPRM) 
on  September  14, 1998  (63  FR  49050). 
The  NPRM  proposed  to  require 
repetitively  inspecting  (using  visual 
methods)  the  internal  and  external 
surfaces  of  the  brake  torque  tube 
assemblies  in  the  cockpit  area  for 
cracks.  The  NPRM  also  proposed  to 
require  obtaining  and  incorporating 
repair  procedures  for  any  brake  torque 
tube  assembly  found  cracked. 
Accomplishment  of  the  proposed  action 
as  specified  in  the  NPRM  would  be 
required  in  accordance  with  Jetstream 
Aircraft  Ltd.  PUP  Service  Bulletin  No. 
B121/103,  ORIGINAL  ISSUE:  October 
26, 1995.  Accomplishment  of  the 
proposed  repair,  if  necessary,  would  be 
required  in  accordance  with  procedures 
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obtained  from  the  manufacturer  through 
the  FAA,  Small  Airplane  Directorate. 

The  NPRM  was  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  the  United 
Kingdom. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

The  FAA's  Detennination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Cost  Impact 

The  FAA  estimates  that  2  airplanes  in 
the  U.S.  registry  will  be  affected  by  the 
initial  inspection  required  by  this  AD, 
that  it  will  take  approximately  5 
workhours  per  airplane  to  accomplish 
this  initial  inspection,  and  that  the 
average  labor  rate  is  approximately  $60 
an  hour.  Based  on  these  figiu-es,  the  total 
cost  impact  of  the  initial  inspection  on 
U.S.  operators  is  estimated  to  be  $600, 
or  $300  per  airplane.  These  figures  only 
take  into  accoimt  the  costs  of  the  initial 
inspection  and  do  not  take  into  account 
the  costs  for  any  repetitive  inspections 
or  the  costs  associated  with  repairing  or 
replacing  any  cracked  torque  tube 
assemblies  found  diuing  any  inspection 
required  by  this  AD.  The  FAA  has  no 
way  of  determining  how  many  torque 
tube  assemblies  will  be  found  cracked 
or  how  many  repetitive  inspections  each 
owner/operator  will  incur  over  the  life 
of  the  affected  airplanes. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 


Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFK  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  erf' the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113. 44701. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

98-26-05    British  Aerospace  (Operatioiis) 
Limited:  Amendment  39-10946;  Docket 
No.  97-CE-122-AD. 

Applicability:  Model  B.121  Series  1,  2, 
and  3  airplanes,  all  serial  niunbers, 
certificated  in  any  category. 

Note  1:  This  AD  appHes  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  imsafe  condition  addressed  by 
this  AD;  .and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  detect  and  correct  cracks  in  the  brake 
torque  tube  assemblies,  which  could  result  in 
reduced  brake  efficiency  with  possible 
reduced  and/or  loss  of  airplane  control, 
accomplish  the  following: 

(a)  Upon  accumulating  3,300  hours  time- 
in-service  (TIS)  on  each  brake  torque  tube 


assembly  or  within  the  next  100  hours  TIS 
after  the  efiective  date  of  this  AD,  whichever 
occurs  later,  and  thereafter  at  intervals  not  to 
exceed  600  hours  TIS,  visually  inspect  each 
brake  torque  tube  assembly  for  cracks. 
Accomplish  this  inspection  in  accordance 
with  the  ACCOMPUSHMENT 
INSTRUCTIONS  section  of  Jetstream  Aircraft 
Ltd.  PUP  Service  Bulletin  No.  B121/103, 
ORIGINAL  ISSUE:  October  26, 1995. 

(b)  If  a  crack(s)  is  fotmd  during  any 
inspection  required  by  paragraphs  (a)  or 
(b)(2)  of  this  AD.  prior  to  further  flight, 
accomplish  the  following: 

(1)  Obtain  repair  instructions  from  the 
manufocturer  through  the  FAA,  Small 
Airplane  Directorate,  at  the  address  specified 
in  paragraph  (d)  of  this  AD;  and 

(2)  Incorporate  these  repair  instructions, 
and  continue  to  reinspect  at  intervals  not  to 
exceed  600  hours  TIS. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Small  Airplane  Directorate,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106.  The  request  shall  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Small  Airplane 
Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  Questions  or  technical  information 
related  to  Jetstream  Aircraft  Ltd.  PUP  Service 
Bulletin  No.  B121/103,  ORIGINAL  ISSUE: 
October  26, 1995,  should  be  directed  to 
British  Aerospace  (Operations)  Limited, 
British  Aerospace  Regional  Aircraft, 
Prestwick  International  Airport,  Ayrshire, 
KA9  2RW,  Scotland;  telephone:  (01292) 
479888;  facsimile:  (01292)  479703.  This 
service  information  may  be  examined  at  the 
FAA,  Central  Region,  OfBce  of  the  Regional 
Counsel,  Room  1558. 601  E.  12th  Street, 
Kansas  City,  Missouri  64106. 

(f)  The  inspection  required  by  this  AD  shall 
be  done  in  accordance  with  Jetstream  Aircraft 
Ltd.  PUP  Service  Bulletin  No.  B121/103. 
ORIGINAL  ISSUE:  October  26, 1995.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a]  and  1  CFR 
part  51.  Copies  may  be  obtained  from  British 
Aerospace  (Operations)  Limited,  British 
Aerospace  R^onal  Aircraft,  Prestwick 
International  Airport,  Ayrshire,  KA9  2RW, 
Scotland.  Copies  may  be  inspected  at  the 
FAA,  Central  Region,  Office  of  the  Regional 
Counsel.  Room  1558. 601  E.  12th  Street,  ' 
Kansas  City,  Missouri,  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW.  suite  700,  Washington.  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  British  AD  003-10-95.  not  dated. 

(g)  This  amendment  becomes  effective  on 
January  29. 1999. 
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Issued  in  Kansas  City,  Missouri,  on 
December  9, 1998. 

Marvin  R.  Nuas, 

Acting  Manager.  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 

|FR  Doc.  98-33244  Filed  12-17-98;  8:45  am] 
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EPARTMENT  OF  tRANSPORTATION 
Meral  Aviation  Administration 
i4CFRPart39 

Podcat  Na  98-nANE-01-AD;  AmendinMit 
•-10947;  AD  M-26-07] 

«N  212fr-AA64 


L 


Irworthinass  Directives;  Rolis-Royee 
Limited,  Bristol  Engines  Division,  Viper 
Modeis  Ml(.521  and  IMIc522  Turtx>Jet 
Engines 

AGENCY:  Federal  Aviation 
administration,  DOT> 
l:  Final  rule. 


MMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Rolls-Royce  Limited. 
Bristol  Engines  Division.  (R-R)  Viper 
Models  Mk.521  and  Mk.522  turbojet 
I  mgines,  that  requires  replacement  of 
I  certain  high  pressure  (PIP)  fuel  pumps 
with  an  improved  design  which  is  more 
tolerant  of  reduced  lubricity  fuel  caused 
by  water  contamination.  This 
amendment  is  prompted  by  reports  of 
HP  fuel  piunp  drive  shait  failures 
resulting  in  in-flight  engine  shutdoMms. 
These  failiues  have  been  attributed  to 
the  reduced  lubricity  properties  of  fuel 
jvhich  is  contaminated  by  water.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  HP  fuel  pump 
failures,  whidi  can  result  in  an  in-flight 
ingine  shutdoMm. 

I  »ATE8:  Effective  February  16. 1999. 
The  incorporation  by  reference  of 
I  »rtain  publications  listed  in  the 
Regulations  is  approved  by  the  Director 
6f  the  Federal  Register  as  of  February 
16, 1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Rolls-Royce  Limited,  Bristol 
Engines  Division,  Technical 
Publications  Department  CLS-4.  P.O. 
Box  3,  Filton,  Bristol,  BS34  7QE 
England;  telephone  117-979-1234.  fax 
117-979-7575.  This  information  may  be 
Examined  at  the  Federal  Aviation 
Administration  (FAA).  New  England 
Region,  OfBce  of  the  Regional  Counsel, 
^2  New  England  Executive  Park, 
BurUngton.  MA;  or  at  the  Office  of  the 
1  'ederal  Register,  800  North  Capitol 
i  Itreet,  NW.,  suite  700,  Washington,  DC. 


FOR  FURTHER  INFORMATION  CONTACT: 
James  Lawrence,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate.  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (781)  238-7176, 
fax  (781)  238-7199. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  Rolls-Royce 
Limited,  Bristol  Engines  Division,  (R-R) 
Viper  Models  Mk.521,  and  Mk.522 
turbojet  engines  was  published  in  the 
Federal  Ri^er  on  April  13, 1998  (63 
FR 17972).  That  action  proposed  to 
require  replacement  of  certain  HP  fuel 
pumps  with  improved  piunps  in 
accordance  with  Rolls-Royce  Service 
Bulletins  (SB's)  No.  73-A115  and  73- 
A118. 

The  United  Kingdom  (UK)  Civil 
Aviation  Authority  (CAA)  classified 
these  SB's  mandatory  and  issued  AD's 
003-02-96  and  004-02-96  in  order  to 
assure  the  airworthiness  of  these 
engines  in  the  UK.  Interested  persons 
have  been  afforded  an  opportimity  to 
participate  in  the  making  of  this 
amendment.  Due  consideration  has  been 
given  to  the  comments  received. 

Two  commenters  state  that  the  AD 
should  apply  only  if  the  applicable 
engines  are  installed  in  specific  aircraft. 
One  commenter  states  that  the  AD 
should  be  so  limited  because  the 
failures  have  occurred  on  only  one 
particular  aircraft  design.  The  FAA 
disagrees.  The  AD  appUes  to  the  engine 
models  that  appear  in  the  applicabilty 
section,  regardless  of  the  aircraft  on 
which  the  engines  are  installed.  Engine 
installation  eUgibilty  may  be 
determined  either  by  the  aircraft's 
original  or  amended  type  certificate  or 
a^supplemental  type  certificate.  In 
addition,  fuel  pump  failures  have 
occurred  on  more  than  one  aircraft 
design.  This  AD  does  not  implicate  the 
fuel  pump  design,  but  reflects  the  FAA's 
determination  tha^he  unsafe  condition 
is  likely  to  exist  or  develop  on  other 
engines  of  the  same  type  design. 

One  commenter  states  that  a  calendar 
end-date  should  be  added  to  proposed 
paragraph  (a)  in  order  to  capture  fuel 
pumps  on  engines  operated  by  low 
utilisation  users  at  an  earlier  time  than 
the  proposed  requirement  of  160  hours 
TIS,  the  next  shop  visit,  or  the  next  fiiel 
pump  removal.  The  FAA  agrees.  The 
compliance  time  is  revised  to  require 
fuel  pump  replacement  at  least  by  18 
months  after  the  effective  date  of  the 
AD. 

One  commenter  states  that  the 
proposed  AD  would  allow  engines  that 


are  currently  not  installed  on  an  aircaft 
and  which  contidn  the  old  standard  of 
pump  to  be  installed  on  an  aircraft 
without  having  the  fuel  pumps 
replaced.  The  FAA  concurs  in  part. 
While  the  proposed  definition  of  "shop 
visit"  would  seem  to  include  any  engine 
installation,  the  FAA  has  clarified  that 
definition  to  prevent  engines  that  are 
not  installed  on  an  aircraft  on  the 
effective  date  of  the  AD  from  being 
operated  without  having  the  fuel  pumps 
replaced. 

One  commenter  asks  that  the  service  * 
bulletin  (SB)  references  be  updated  to 
specify  the  latest  revisions  and  dates  to 
make  certain  that  the  latest  SB's,  work 
hours  per  engine,  and  fuel  pump  part 
numbers  (P/N's)  are  referenced  in  this 
AD.  The  FAA  concurs.  The  SB 
references  have  been  updated  to  reflect 
the  latest  revisions  to  the  SB's. 
Therefore,  the  number  of  work  hours 
has  been  updated  to  include  4  hours  per 
installed  engine,  8  hours  per  airplane, 
and  3  hours  per  uninst ailed  engine. 
Finally,  the  compUance  section  has 
been  updated  to  include  additional  fuel 
pump  P/N's  MGBB.134,  MGBB.145  and 
MGBB.169.  The  addition  of  these  part 
numbers  does  not  increase  the  scope  of 
the  AD  as  the  number  of  affected 
engines  remains  the  same. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  280  engines 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  104 
engines  installed  on  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  4  work  hours  per  engine 
installed  on  an  airplane,  8  hours  per 
airplane,  or  3  hours  per  iminstalled 
engine  to  accompUsh  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  cost  approximately  $18,000  per 
engine.  Based  on  these  figures,  the  total 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $1,896,960. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
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implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prep>ared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  itom  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 


§39.13    [AnMnded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-26-07    AD  Rolb-Royoe  Limited,  Bristol 
Engines  Division:  Amendment  39-10947 
Docket  98-ANE-Ol-AD. 

Applicability:  Rolls-Royce  Limited,  Bristol 
Engines  Division,  (R-R)  Vif>er  Model  Mk.521 
tui^jet  engine  with  high  pressure  (HP)  fuel 
pump,  part  numbers  (P/N's)  MGBB.167  or 
MGBB.134  installed,  and  Model  Mk  522 
tiirbojet  engine  with  HP  fuel  pump 
MGBB.137,  MGBB.145,  MGBB.168,  or 
MGBB.169  installed.  These  engines  are 
installed  on  but  not  limited  to  Raytheon 
(formerly  British  Aerospace,  Hawker 
Siddeley)  Model  DH.125  series  and  BH.125 
series  400A  airplanes. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  HP  fuel  pump  failures,  which 
can  result  in  an  in-fli^t  engine  shutdo%vn 
accomplish  the  following: 

(a)  Rfsmove  from  service  afiiscted  HP  fuel 
pumps,  and  replace  with  serviceable  HP  fuel 
pumps,  at  the  earliest  of  the  following:  prior 
to  160  hours  time  in  service  (TIS)  after  the 


effective  date  of  this  AD,  at  the  next  shop 
visit  after  the  effective  date  of  this  AD,  at  the 
next  HP  fuel  pump  removal  after  the  effective 
date  of  this  AD,  or  prior  to  18  months  after 
the  efiisctive  date  of  this  AD,  as  follows: 

(1)  For  HP  fuel  pumps  installed  on  R-R 
Viper  Mk.521  engines,  replace  HP  fuel 
pumps  P/N  MGBB.167  or  MGBB.134  with 
serviceable  fuel  pump  P/N  MGBB.182,  in 
accordance  with  R-R  SB  No.  73-A118, 
Revision  1,  dated  August  1997. 

(2)  For  HP  fuel  pumps  installed  on  R-R 
Viper  Mk.522  engines,  replace  HP  fuel 
pumps  P/Ns  MGBB.137  or  MCBB.145  with 
serviceable  fuel  pump  MGBB.183,  or  HP  fuel 
pump  P/N's  MGBB.168  or  MGBB.169  with 
serviceable  fuel  pump  P/N  MGBB.184,in 
accordance  with  R-R  SB  No.  73-A115. 
Revision  2,  dated  August  1997. 

(b)  For  the  purpose  of  this  AD,  a  shop  visit 
is  defined  as  the  induction  of  an  engine  into 
the  shop  for  any  reason,  including,  but  not 
limited  to,  the  installation  of  an  engine  on  an 
aircraft. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Certification  Ofiice.  Operators  shall  submit 
their  requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  conmients  and  then  send  it  to  the 
Manager,  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Certification 
Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  actions  required  by  this  AD  shall 
be  done  in  accordance  with  the  following 
Rolls-Royce  SB's: 


Document  No. 

Pages 

Reviskm 

Date 

RR  SB  73-A1 1 5 

1-4 
1-4 

2 

1 

August  1997. 
August  1997. 

Total  pages:  4 
RRSB73-A118 

Total  pages:  4 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Raster  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Rolls-Royce  Limited,  Bristol  Engines 
Division,  Technical  Publications  Department 
CLS-4,  P.O.  Box  3,  Filton.  Bristol.  BS34  7QE 
England;  telephone  117-979-1234,  fax  117- 
979-7575.  Copies  may  be  inspected  at  the 
FAA,  New  England  Region,  OfBce  of  the 
Regional  Counsel,  12  New  England  Executive 
Park,  Biulington,  MA;  or  at  the  OfBce  of  the 
Federal  Register,  800  North  Capitol  Street 
NW.,  suite  700,  Washington,  DC. 

(f)  This  amendment  becomes  efiective  on 
February  16, 1998. 


Issued  in  Burlington.  Massachusetts,  on 
December  9, 1998. 
Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  98-33243  Filed  12-17-98;  8:45  am] 
BHJJNG  CODE  4S10-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  98-NM-23»-AD;  Amendment 
39-10961;  AD  98-26-11] 

RIN  2120-AA64 

Airworthiness  Directlvss;  Saab  AAodel 
SAAB  2000  SeriM  Airplanas 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 
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summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AO). 
applicable  to  certain  Saab  Model  SAAB 
2000  series  airplanes,  that  requires 
replacement  of  the  end-pieces  of  the 
expansion  chamber  attenuator  (EGA)  for 
the  standby  pump  of  the  Number  2 
hydraulic  system  with  new,  improved 
end-pieces.  This  amendment  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  leakage  of  hydraiilic 
fluid  finm  the  Number  2  hydraulic 
system  due  to  failure  of  the  end-pieces 
of  the  EGA,  which  could  result  in  loss 
of  nose  wheel  steering,  flap  operation, 
normal  landing  gear  operation,  and 
reduced  redundancy  in  the  brake  and 
flight  controls  systems. 
DATES:  Effective  January  22, 1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  22, 
1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Saab  Aircraft  AB,  SAAB  Aircraft 
Product  Support,  S-S81.88,  Linkoping, 
Sweden.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson.  Manager, 
International  Branch.  ANM-116.  FAA. 
Transport  Airplane  Directorate.  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
[include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Saab  Model 
SAAB  2000  series  airplanes  was 
published  in  the  Federal  Register  on 
October  15. 1998  (63  FR  55346).  That 
action  proposed  to  require  replacement 
of  the  end-pieces  of  the  expansion 
chamber  attenuator  (EGA)  for  the 
standby  piunp  of  the  Number  2 
'lydraulic  system  with  new,  improved 
tnd-pieces. 

imments 

Interested  persons  have  been  afforded 
1  opportunity  to  participate  in  the 

making  of  this  amendment.  No 

bomments  were  submitted  in  response 

to  the  proposal  or  the  FAA's 

determination  of  the  cost  to  the  public. 


Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates -that  3  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD. 
that  it  will  take  approximately  3  work 
houra  per  airplane  to  accomplish  the 
required  replacement,  and  that  the 
average  labor  rate  is  $iso  per  work  hour. 
Required  parts  will  cost  approximately 
$820  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operatore  is  estimated  to  be  $3,000. 
or  $1,000  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assimiptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  woiUd  accomplish 
those  actions  in  the  fiitiire  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  bom  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

I3S.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-20-11    Saab  AircrafI  AB:  Amendment 
3»-10951.  Docket  98-NM-239-AO. 
Applicability:  Model  SAAB  2000  series 
aiipUnes,  serial  numbers  -004  through  -099 
inclusive:  certificated  in  any  category. 

Note  1:  This  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheUier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requiremenU  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  leakage  of  hydraulic  fluid  from 
the  Number  2  hydraulic  system  due  to  failure 
of  the  end-pieces  of  the  expansion  chamber 
attenuator  (EGA),  which  could  result  in  loss 
of  nose  wheel  steering,  flap  operation, 
normal  landing  gear  operation,  and  reiduced 
redundancy  in  the  brake  and  flight  controls 
systems,  accomplish  the  following: 

(a)  Within  4  months  after  the  e^tive  date 
of  this  AD,  replace  the  two  end-pieces  of  the 
EGA  of  the  standby  pump  for  the  Number  2 
hydraulic  system  with  new,  improved  end- 
pieces  constructed  of  steel,  in  accordance 
with  Saab  Service  Bulletin  2000-29-016, 
dated  April  17, 1998. 

(b)  As  of  the  effective  date  of  this  AO,  no 
person  shall  install  on  any  airplane  any  EGA 
having  P/N  7329114-691. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch. 
ANM-116. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operatr.  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 
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(e)  The  replacement  shall  be  done  in 
accordance  with  Saab  Service  Bulletin  2000- 
29-016,  dated  April  17. 1998.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in  , 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Saab 
Aircraft  AB,  SAAB  Aircraft  Product  Support, 
S-581.88,  Linkoping,  Sweden.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  OfHce  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Swedish  airworthiness  directive  (SAD)  1- 
126,  dated  April  20, 1998. 

(f)  This  amendment  becomes  effective  on 
January  22, 1999. 

Issued  in  Renton,  Washington,  on 
December  11, 1998. 
Dairell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  98-33392  Filed  12-17-98;  8:45  am] 

BIUJNQ  COK  4*1»-13-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Doctot  No.  98-NM-221-AD;  Amandment 
39-10960;  AD  98-26-10] 

FUN  2120-nAA64 

Ainworttiiness  Directives;  Dassault 
Model  Mystere-Faicon  20  Series 
Airplanes,  Fan  Jet  Falcon  Series 
Airpianas,  and  Fan  Jet  Falcon  Series 
D,  E,  and  F  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Dassault  Model 
Mystere-Faicon  20  series  airplanes.  Fan 
Jet  Falcon  series  airplanes,  and  Fan  Jet 
Falcon  Series  D,  E,  and  F  series 
airplanes,  that  requires  revising  the 
Airplane  Flight  Manual  (AFM)  to 
provide  the  flight  crew  with  certain 
emergency  procediues  associated  with 
an  engine  fire,  or  a  rear  compartment 
fire  or  overheat  conditions.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  fire  from  spreading  throughout 
the  airplane  due  to  an  engine  fire,  or 
with  a  rear  compartment  fire  or  overheat 
conditions. 
DATES:  Effective  January  22. 1999. 


The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  22. 
1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
bom  Dassault  Falcon  Jet  Corporation. 
Teterboro  Airport.  P.O.  Box  2000.  South 
Hackensack,  New  Jersey  07606.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Lind  Avenue,  SW.. 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Norman  B.  Martenson,  Manager, 
hitemational  Branch.  ANM-116.  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Dassault  Model 
Mystere-Faicon  20  series  airplanes.  Fan 
Jet  Falcon  series  airplanes,  and  Fan  Jet 
Falcon  Series  D,  E,  and  F  series 
airplanes  was  published  in  the  Federal 
Register  on  October  15, 1998  (63  FR 
55348).  That  action  proposed  to  require 
revising  the  Airplane  FUght  Manual 
(AFM)  to  provide  the  fli^t  crew  with 
certain  emergency  procedures 
associated  with  an  engine  fire,  or  a  rear 
compartment  fire  or  overheat 
conditions. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  pubUc. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  197  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  will  take  approximately  1 
work  hour  per  airplane  to  accompUsh 
the  required  AFM  revision,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $11,820,  or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 


the  requirements  of  this  AD  action,  and 
that  no  operator  would  accompUsh 
those  actions  in  the  futtue  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federahsm  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  <he  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9S-26-10    Dassault  Aviation:  Amendment 
39-10950.  Docket  98-NM-221-AD. 

Applicability:  All  Model  Mystere-Faicon  20 
series  airplanes.  Fan  Jet  Falcon  series 
airplanes,  and  Fan  Jet  Falcon  Series  D,  E,  and 
F  series  airplanes;  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 


Federal  Register /Vol.  63,  No.  243 /Friday,  December  18.  1998 /Rules  and  Regulations  70005 


To  ensure  that  the  flight  crew  is  aware  of 
the  emergency  procedures  associated  with  an 
engine,  fire,  or  with  a  rear  compartment  fire 

overheat  conditions,  and  to  prevent  tire 
fiom  spreading  throughout  the  airplane, 
accomplish  the  following: 

(a)  Within  7  days  after  the  effective  date  of 
this  AD,  revise  the  Limitations  Section  and 
Bmei^ency  Procedures  Section  of  the  FAA- 
approved  Airplane  Flight  Manual  (AFM)  by 
accomplishing  the  action  specified  in  either 
paragraph  (8)(1)  or  (a)(2)  of  this  AD,  as 
applicable. 

(1)  For  Model  Mystere-Falcon  20  series 
airplanes:  Insert  a  copy  of  Dassault  731 
Falcon  Retrofit  20  Airplane  Flight  Manual 
DTM30528,  Revision  10,  dated  January  20, 
1998,  into  the  AFM. 


(2)  For  Model  Fan  Jet  Falcon  series 
airplanes  and  Model  Fan  Jet  Falcon  Series  D. 
E,  and  F  series  airplanes:  Insert  a  copy  of  the 
Itessault  Fan  Jet  Falcon  Airplane  Flight 
Manual  DTMS89/590/5gi/5g2,  Revision  49. 
dated  January  20. 1998,  into  the  AFM. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operatore 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Operations 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  1:  Information  concerning  the 
existence  of  approved  alternative  methods  of 


compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  AFM  revision  shall  be  done  in 
accordance  with  Dassault  Fan  Jet  Falcon 
Airplane  Flight  Manual  DTM589/590/S91/ 
592,  Revision  49,  dated  January  20, 1998;  or 
Dassault  731  Falcon  Retrofit  20  Airplane 
Flight  Manual  DTM30528,  Revision  10,  dated 
January  20, 1998;  as  applicable,  which 
conUin  the  following  list  of  effective  pages: 


AFM  revision  referenced  and  date 


DTM589/590/591/592 

Revision  49,  Oanuary  20. 1998 

DTM30S28 

Revision  10.  January  20. 1998 


Page  No. 


Falcon  20, 200, 20E.  20F,  Title  Pages 

Table  of  Contents,  Pages  1, 2 

Section  2,  sub-section  01 ,  Pages  1-6  . 

List  of  Effective  Pages 

Pages  1-22 


Revision 

level  stxMffi 

on  page 


49 
49 
10 

10 


(Note:  The  issue  date  of  Revision  49  of 
DTM58g/S90/591/592,  and  Revision  10  of 
DTM30528  is  indicated  only  on  the  Title 
Pagp;  no  other  page  of  the  document  is 
dated.) 

This  incorporation  by  reference  was 
ipproved  by  the  Director  of  the  Federal 
Roister  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Dassault  Falcon  Jet  Corporation, 
Teterboro  Airport.  P.O.  Box  2000,  South 
Hackensack.  New  Jersey  07606.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  OfBce  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC 

Note  2:  The  subject  of  this  AD  is  addressed 
In  French  airworthiness  directive  98-114- 
)23(B),  dated  March  11, 1998. 

(e)  This  amendment  becomes  effective  on 
anuary  22, 1998. 

Issued  in  Renton,  Washington,  on 
)ecember  11. 1998. 

lanell  M.  Pedenon, 

\cting  Manager,  Tmnsport  Airplane 
')iTectomte,  Aircraft  Certification  Service. 
FR  Doc.  98-33390  Filed  12-17-98;  8:45  am) 
I  HLUNG  COOE  4»10-13-U 


DEPARTMENT  OF  TRANSPORTATION 
FMIeral  Aviation  AdministFation 
14CFRPart39 

[Docket  No.  98-NM-06-AD:  Amendment 
39-10949;  AO  96-26-Oq 

RiN  2120-AA64 

Airworthinesa  DIractivaa;  McDonnell 
Douglaa  Modal  DC-»-10.  -20,  -30,  -40, 
and  -60  Sarlaa  Alrplanaa,  and  C-0 
(Miiltary)Alrplanaa 

AQENCY:  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  DC9-10.  -20.  -30.  -40. 
and  -50  series  airplanes,  and  C-9 
(military)  airplanes,  that  requires  a  one- 
time visual  inspection  to  determine  if 
the  doorstops  and  comers  of  the 
doorjamb  of  the  forward  passenger  door 
have  been  modified,  various  follow-on 
repetitive  inspections,  and  modification, 
if  necessary.  This  amendment  is 
prompted  by  reports  of  fatigue  cracks 
foimd  in  the  fuselage  skin  and  doubler 
at  the  comers  and  doorstops  of  the 
doorjamb  of  the  forward  passenger  door. 
The  actions  specified  by  this  AD  are 
intended  to  detect  and  correct  such 
fatigue  cracking,  which  could  result  in 
rapid  decompression  of  the  fuselage  and 


consequent  reduced  stmctural  integrity 

of  the  airplane. 

DATES:  Effective  January  22, 1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Raster  as  of  January  22. 
1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  The  Boeing  Ck>mpany,  Douglas 
Products  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Technical 
Publications  Business  Administration, 
DepL  C1-L51  (2-60).  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard,  Lakewood, 
CaUfomia;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.. 
suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wahib  Mina.  Aerospace  Engineer. 
Airframe  Branch.  ANM-120L.  FAA. 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office. 
3960  Paramount  Boulevard,  Lakewood, 
CaUfomia  90712-4137;  telephone  (562) 
627-5324;  fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  29  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
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that  is  applicable  to  certain  McDonnell 
Douglas  Model  DC-9-10,  -20.  -30.  -40, 
and  -50  series  airplanes,  and  C-9 
(military)  airplanes  was  published  in 
the  Federal  Register  on  April  20, 1998 
(63  PR  19423).  That  action  proposed  to 
require  a  one-time  visual  inspection  to 
detennine  if  the  doorstops  and  comers 
of  the  doorjamb  of  the  forward 
passenger  door  have  been  modified, 
various  follow-on  repetitive  inspections, 
and  modification,  if  necessary. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposal 

One  commenter  supports  the 
proposed  rule.  ^ 

Request  To  Withdraw  Proposed  Rule 

One  commenter  states  that,  while  it 
has  found  cracking  in  the  area  of  the 
forward  passenger  door  doorjamb  over 
the  past  15  years,  findings  have  tapered 
off.  The  commenter  has  found  cracking 
through  its  FAA-approved  maintenance 
program,  and  continues  to  monitor  the 
area  through  that  program.  The 
commenter  has  not  found  a  crack  in  the 
area  adjacent  to  a  modified  doorjamb. 
The  area  is  not  hidden  and  is  presently 
inspected  at  each  "C"  check.  The 
commenter  believes  the  forward 
passenger  door  doorjamb  is  being 
maintained  at  a  safe  level  without  the 
need  of  "an  AD  note." 

The  FAA  infers  fit>m  these  remarks 
that  the  commenter  requests  the 
proposed  rule  be  withdrawn.  The  FAA 
does  not  concur.  Based  on  fatigue  and 
damage  tolerance  analyses  of  cracked 
forward  passenger  door  doorjambs 
conducted  by  the  manufacturer,  the 
FAA  finds  that  issuance  of  this  final 
rule  is  necessary  to  ensure  an  adequate 
level  of  safety  for  the  affected  fleet. 

Request  To  Extend  Compliance  Time 

The  same  commenter  requests  that  the 
FAA  extend  the  proposed  compliance 
time  for  inspections  of  previously 
modified  doorjams  fitim  3.000  to  3,500 
landings.  The  commenter  indicates  that 
this  increase  would  help  bridge  the 
inspection  requirements  into  its 
maintenance  program.  The  commenter 
states  that  an  added  500  landings  will 
not  cause  the  condition  of  the  doorjamb 
to  develop  into  an  unsafe  condition 
with  the  doorjamb  modified  previously. 
The  commenter  adds  that  since  the 
proposed  grace  period  for  the  initial 
(one-time  visual)  inspection  is  3.575 
landings,  the  compliance  time  for 
inspections  of  modified  doorjambs 
should  not  be  any  different. 


The  FAA  concurs  with  the 
commenter's  request.  Following  careful 
consideration  of  this  comment,  and  in 
light  of  the  commenter's  statement  that 
no  cracking  has  been  found  in  the  area 
adjacent  to  a  modified  doorjamb  during 
"C"  check  inspections,  the  FAA 
considers  that  an  extension  of  the 
repetitive  inspection  interval  to  3,500 
landings  will  not  compromise  safety. 
Paragraphs  (c)(1)  and  (d)  of  this  final 
rule  have  been  revised  accordingly. 

Request  To  Revise  Inspection  Intervals 

Another  commenter  requests  that  the 
proposed  initial  inspection  intervals  be 
changed  to  correspond  with  those 
presently  in  the  DC-9  Supplemental 
Inspection  Document  (SID)  program  u — 
3  that  is,  initial  inspections  should  be 
required  within  a  3-year  interval  after 
the  effective  date  of  the  AD  or  prior  to 
the  accumulation  of  48.000  total 
landings,  whichever  occurs  later,  and 
repetitive  intervals  should  remain  at 
3.575  landings. 

The  FAA  does  not  concur.  The  FAA 
has  determined  that  cracking  of  the 
forward  passenger  door  doorjamb  is 
fatigue  related.  The  initial  and  repetitive 
inspection  intervals  were  calculated 
based  on  fatigue  and  damage  tolerance 
analyses.  The  FAA  considers  that 
revising  the  compliance  time  as 
suggested  by  the  commenter  will  not 
address  the  identified  unsafe  condition 
in  a  timely  manner. 

Request  To  Revise  DC-9  SID  Program 

One  commenter  requests  that,  prior  to 
issuance  of  the  final  rule,  the  DC-9  SID 
program  be  revised  to  eliminate  the 
inspection  requirements  of  the  SID  in 
the  area  addressed  by  this  proposed  AD. 
The  commenter  states  that  sudi  revision 
will  eliminate  confusion  between  the 
SID  program  and  this  proposed  AD. 

The  FAA  does  not  concur  that  the  SID 
program  shoidd  be  revised  prior  to 
issuance  of  this  final  rule.  The  actions 
required  by  this  AD  area  necessary  to 
detect  and  correct  the  identified  tmsafe 
condition.  Following  issuance  of  the 
final  rule,  the  manufecturer  may  revise 
the  DC-9  SID  program.  However,  to 
eliminate  any  confusion  between  this 
AD  and  the  SID  program,  the  FAA  has 
added  a  new  paragraph  (f)  to  this  final 
rule  to  specify  that  accomplishment  of 
the  actions  reqiured  by  this  AD 
constitutes  terminating  action  for  the 
requirements  of  AD  9&-13-03. 
amendment  39-9671  (61  FR  31009.  June 
19. 1996).  for  the  affected  PSE.  Since 
this  new  paragraph  is  being  added,  the 
FAA  has  removed  "NOTE  4"  of  the 
proposed  AD  since  it  is  no  longer 
necessary. 


Request  To  Revise  Paragraph  (e)  of  the 
Proposed  Rule 

One  commenter  requests  that 
paragraph  (e)  of  the  proposed  rule  be 
revised  to  require  that,  if  the  visual 
inspection  required  by  paragraph  (a)  of 
the  AD  reveals  that  the  doorstops  and 
comers  of  the  forward  passenger  door 
doorjamb  have  been  modified 
previously  in  accordance  with  FAA- 
approved  repairs  other  than  those 
specified  in  the  DC-9  Structural  Repair 
Manual  (SRM)  or  Service  Rework 
Drawing,  prior  to  further  flight,  an 
initial  low  fi^uency  eddy  current 
(LPEC)  inspection  of  the  fiiselage  skin 
adjacent  to  the  repair  should  be 
accomplished.  If  no  cracks  are  detected, 
repair  shoiUd  be  required  vrithin  6 
months;  if  any  crack  is  detected,  repair 
should  be  required  prior  to  further 
flight.  [As  proposed,  paragraph  (e) 
requires  that  operators  repair,  prior  to 
further  flight,  in  accordance  with  a 
method  approved  by  the  FAA  if  the 
visual  inspection  required  by  paragraph 
(a)  of  the  AD  reveals  that  the  doorstops 
and  comers  of  the  forward  passenger 
door  doorjamb  have  been  modified 
previously,  but  not  in  accordance  with 
the  McDonnell  Douglas  DC-9  SRM  or 
the  Service  Rework  Drawing.] 

The  commenter  states  that,  as 
proposed,  the  requirement  will  cause  an 
lumecessary  operational  impact  since 
FAA-approved.  non-standard  SRM 
repairs  are  known  to  exist  in  this  area 
of  the  doorstops  and  comers.  The 
commenter  indicates  that  obtaining 
approval  for  such  repairs  prior  to  further 
flight  will  be  time  consuming  and  will 
residt  in  an  unwarranted,  extended 
groundtime  for  affected  airplanes.  The 
commenter  believes  that  its 
recommendation  will  ensure  that  an 
equivalent  level  of  safety  is  maintained 
while  minimizing  the  operational 
impact  to  operators.  The  commenter 
adds  that  this  will  allow  ample  time  to 
doctmient  and  submit  the  repair  to  the 
manufacturer  for  a  damage  tolerance 
review  and  subsequent  approval  by  the 
FAA. 

The  FAA  does  not  concur  with  the 
commenter's  request.  The  FAA.  in 
conjunction  with  the  manufacturer,  has 
conducted  further  analysis  concerning 
this  issue.  The  FAA  has  determined  that 
previous  repairs  of  the  forward 
passenger  door  doorjamb  that  were  not 
accomplished  in  accordance  with  the 
DC-^  SRM  or  Service  Rework  Drawing, 
or  that  were  not  approved  by  the  FAA. 
are  not  considered  to  be  FAA-approved 
repairs;  accompUshment  of  the  initial 
LFEC  ins]>ection  of  the  fuselage  skin 
adjacent  to  those  existing  repairs  would 
not  detect  any  crack  under  the  repairs. 
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I  because  cracking  under  the  repairs 
c  ould  grow  rapidly  once  it  emerges  from 
under  the  repairs,  the  FAA  does  not 
oonsider  that  an  acceptable  level  of 
safety  can  be  assured  simply  by 
determining  that  cracking  bias  not  yet 
{emerged  from  under  the  repairs, 
'^erefore,  any  doorjambs  that  were 
lodified  previously  in  accordance  with 
ion-FAA-approved  repairs  must  be 
Bpaired  prior  to  further  flight  in 
accordance  with  a  method  approved  bv 
-leFAA. 

]ue8t  To  Revise  Cost  Impact 
srmation 

One  commenter  states  that  the  FAA 
underestimated  the  cost  impact  of 
tbe  proposed  AD.  The  commenter 
idicates  that  the  proposed  low 
[uency  eddy  current  or  high 
[uency  eddy  current  inspection  will 
lire  a  minimum  of  4  work  hours  per 
ilane  for  setup,  accomplishment,  and 
down.  Additionally,  the  commenter 
ilieves  that  the  full  modification  will 
approximately  500  to  600  work 
jurs  per  airplane. 
TTie  FAA  concurs  partially.  The 
manufactvuer  has  advised  the  FAA  that 
Uie  modification  will  require 
^proximately  30  work  hoius.  as 
estimated  in  the  proposed  AD.  No 
fiiiange  to  the  final  rule  has  been  made 
ia  this  regard.  However,  the 

lu&cturer  indicates  that  the  eddy 
ent  inspection  wrill  require 
•proximately  1.5  work  hours  per 
rplane.  In  light  of  this  information,  the 
AA  has  revised  the  cost  impact 
iformation.  below,  to  specify  that 
>proximately  2  worin  hours  per 

ilane  will  be  required  to  accomplish 
le  inspection,  as  necessary. 

flange  to  Service  Bulletin  Citation 
Since  the  issuance  of  the  i»v>posed 
^e.  the  FAA  has  reviewed  and 

pproved  McDonnell  Douglas  Service 
■  .DC9-53-280.  Revision  01. 

Bted  Jidy  30. 1998.  This  revision  of  the 
ice  bulletin  is  essentially  identical 

•  the  original  issue,  which  was  cited  in 
tike  prop<Med  AD  as  the  appropriate 
^luce  of  service  information  for 
Accomplishment  of  the  actions  specified 
in  the  AD.  Revision  01  simply  deletes 
fnm  the  effectivity  of  the  service 
l|»ulletin  Model  MD-80  series  airplanes 
that  are  not  affected.  This  revision  also 
changes  the  lead  time  for  availability  of 
kits  to  150  days.  This  final  rule  has  been 
Revised  to  include  Revision  01  of  the 
^rvioe  bulletin  as  an  additional  source 
ef  service  information. 

Cbnclusion 

,  After  careful  review  of  the  available 
( lata,  including  the  comments  noted 


above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  btuden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  1.001 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
656  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD.  that  it  will  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  required  visual 
inspection,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
visual  inspection  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $39,360,  or 
$60  per  airplane. 

Should  an  operator  be  required  to 
accomplish  the  LFEC  or  x-ray 
inspection,  it  will  take  approximately  1 
work  hour  per  airplane  to  accompli^ 
at  an  average  labor  rate  of  $60  per  woric 
hour.  Based  on  these  figures,  the  cost 
impact  of  any  necessary  LFEC  or  x-ray 
inspection  specified  in  this  AD  on  U.S. 
operators  is  estimated  to  be  $60  per 
afrplane,  per  inspection  cycle. 

Should  an  operator  be  required  to 
accomplish  the  HFEC  inspection,  it  will 
take  approximately  2  woric  hoius  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  wrak  hour.  Based 
on  these  figures,  the  cost  impact  of  any 
necessary  HFEC  inspection  specified  in 
this  AD  on  U.S.  opwators  is  estimated 
to  be  $120  per  airplane,  per  inspection 
cycle. 

Should  an  operator  be  required  to 
accomplish  the  modification,  it  will  take 
approximately  30  wori:  hoius  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  wnk  hour. 
Required  parts  will  cost  approximately 
between  1490  and  $1,775  per  airplane, 
depending  on  the  service  kit  purchased. 
Based  on  these  figureS)  the  cost  impact 
of  any  necessary  modification  specified 
in  this  AD  on  U.S.  operators  is 
estimated  to  be  between  $2,290  and 
$3,575  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futiue  if  this  AD 
were  not  adapted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 


on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufGcient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  nUe"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26. 1979):  and  (3) 
vrtil  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Sublecto  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  die  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation' 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Andiority:  49  U.S.C  t06(g),  40113, 44701. 

f  39.13    [AnMndwq 

2.  Section  39.13  is  amended  by 
adding  the  followdng  new  airworthiness 
directive: 

M-2e-09    McDonnd]  DoaglaK  Amendment 
39-10049.  Docket  96-NM-Oft-AD. 

ApplicabUity:  Model  DC-9-10,  -20,  -30, 
-40,  and  -SO  seriet  airplanes,  and  C-9 
(military)  airplanes,  ai  listed  in  McDonnell 
Douglas  Service  Bulletin  DC9-53-280, 
Revision  01.  dated  July  30. 1998;  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whedwr  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  perfonnance  of  the 
requirements  of  this  AD  is  afibcted,  the 
owner/operator  must  request  approval  fat  an 
alternative  method  ofcompliar.ee  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
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the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  fotigue  cracking  in 
the  doorstops  and  comers  of  the  doorjamb  of 
the  forward  passenger  door,  which  could 
result  in  rapid  decompression  of  the  fuselage 
and  consequent  reduced  structural  integrity 
of  the  airplane,  accomplish  the  following: 

Note  2:  Where  there  are  differences 
between  the  service  bulletin  and  the  AD,  the 
AD  prevails. 

Note  3:  The  words  "repair"  and  "modify/ 
modification"  in  this  AD  and  the  referenced 
service  bulletin  are  used  interchangeably. 

(a)  Prior  to  the  accumulation  of  48,000  total 
landings,  or  within  3,575  landings  after  the 
effKtive  date  of  this  AD,  whichever  occurs 
later,  perform  a  one-time  visual  inspection  to 
determine  if  the  doorstops  and  comers  of  the 
forward  passenger  door  doorjamb  have  been 
modified.  Perform  the  inspection  in 
accordance  with  McDonnell  Douglas  Service 
Bulletin  DC9-53-280,  dated  December  1, 
1997,  or  Revision  01,  dated  July  30. 1998. 

(b)  For  airplanes  identified  as  Group  1  in 
McDoimell  Etouglas  Service  Bulletin  DC9- 
53-280'.  Revision  01.  dated  July  30. 1998:  If 
the  visual  inspection  required  by  paragraph 
(a)  of  this  AD  reveals  that  the  doorstops  and 
comers  of  the  forward  passenger  door 
doorjamb  have  not  been  modified,  prior  to 
further  flight,  perform  a  low  frequency  eddy 
current  (LFEC)  or  x-ray  inspection  to  detect 
cracks  at  all  comers  and  doorstops  of  the 
forward  fwssenger  door  door)amb,  in 
accordance  with  McDonnell  Douglas  Service 
Bulletin  DC9-53-280,  dated  December  1, 
1997,  or  Revision  01,  dated  July  30, 1998. 

(1)  Group  1,  Condition  1.  If  no  crack  is 
detected  during  any  LFEC  or  x-ray  inspection 
required  by  paragraph  (b)  of  this  AD, 
accomplish  the  requirements  of  either 
paragraph  (b)(l)(i)  or  (b)(l)(ii)  of  this  AD,  in 
accordance  with  the  service  bulletin. 

(ij  Option  1.  Repeat  the  LFEC  inspection 
required  by  this  paragraph  thereafter  at 
intervals  not  to  exceed  3,575  landings,  or  the 
x-ray  inspection  required  by  this  paragraph 
thereafter  at  intervals  not  to  exceed  3,075 
landings;  or 

(ii)  Option  2.  Prior  to  further  flight,  modify 
the  doorstops  and  comers  of  the  forward 
passenger  door  doorjamb,  in  accordance  with 
the  service  bulletin.  Prior  to  the 
accumulation  of  28,000  landings  after 
accomplishment  of  the  modification,  perform 
a  high  frequency  eddy  current  (HFEC) 
inspection  to  detect  cracks  on  the  skin 
adfacent  to  the  modification,  in  accordance 
with  the  service  bulletin. 

(A)  If  no  crack  is  detected  on  the  skin 
adjacent  to  the  modification  during  any 
HFEC  inspection  required  by  ptaragraph 
(b)(l](ii)  of  this  AD,  repeat  the  HFEC 
inspection  thereafter  at  intervals  not  to 
exceed  20,000  landings. 

(BJ  If  any  crack  is  detected  on  the  skin 
adjacent  to  the  modification  during  any 
HFEC  inspection  required  by  paragraph 
(b)(l)(ii)  of  this  AD,  prior  to  further  flight, 
repair  it  in  accordance  with  a  method 


approved  by  the  Manager,  Los  Angeles 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate. 

(2)  Group  1 ,  Condition  2.  If  any  crack  is 
found  during  any  LFEC  or  x-ray  inspection 
required  by  paragraph  (b)  of  this  AD,  and  the 
crack  is  0.50  inch  or  less  in  length:  Prior  to 
further  flight,  modify  the  doorstops  and 
comers  of  the  forward  passenger  door 
doorjamb  in  accordance  with  the  servide 
bulletin.  Prior  to  the  accumulation  of  28,000 
landings  after  accomplishment  of  the 
modification,  perform  a  HFEC  inspection  to 
detect  cracks  on  the  skin  adjacent  to  the 
modification,  in  accordance  with  the  service 
bulletin. 

(i)  If  no  crack  is  detected  on  the  skin 
adjacent  to  the  modification  during  any 
HFEC  inspection  required  by  paragraph  (b)(2) 
of  this  AD,  repeat  the  HFEC  inspection 
thereafter  at  intervals  not  to  exceed  20,000 
landings. 

(ii)  If  any  crack  is  detected  on  the  skin 
adjacent  to  the  modification  during  any 
HFEC  inspection  required  by  paragraph  (b)(2) 
of  this  AD,  prior  to  further  flight,  repair  it  in 
accordance  with  a  method  approved  by  the 
Manager,  Los  Angeles  AGO. 

(3)  Group  1,  Condition  3.  If  any  crack  is 
found  during  any  LFEC  or  x-ray  inspection 
required  by  paragraph  (b)  of  this  AD,  and  the 
crack  is  greater  than  0.5  inch  in  length:  Prior 
to  further  flight,  repair  it  in  accordance  with 
a  method  approved  by  the  Manager,  Los 
Angeles  AGO. 

(c)  Group  2,  Condition  1.  For  airplanes 
identified  as  Group  2  in  McDoimell  Douglas 
Service  Bulletin  E)C9-53-280,  Revision  01, 
dated  July  30, 1998:  If  the  visual  inspection 
required  by  paragraph  (a)  of  this  AD  reveals 
that  the  doorstops  and  comera  of  the  forward 
passenger  door  doorjamb  have  been  modified 
previously  in  accordance  with  the 
McDonnell  Douglas  DC-9  Structiiral  Repair 
Manual  (SRM),  using  a  steel  doubler, 
accomplish  either  paragraph  (c)(1)  or  (c)(2)  of 
this  AD  in  accordance  with  McDonnell 
Douglas  Service  Bulletin  DC9-S3-280,  dated 
December  1, 1997,  or  Revision  01,  dated  July 
30, 1998. 

(1)  Option  1.  Prior  to  the  accumulation  of 
28,000  landings  after  accomplishment  of  the 
modification,  or  within  3,500  landings  after 
the  effective  date  of  this  AD,  whichever 
occurs  later,  perform  a  HFEC  inspection  to 
detect  cracks  on  the  skin  adjacent  to  the 
modification,  in  accordance  with  the  service 
bulletin. 

(i)  If  no  crack  is  detected  on  the  skin 
adjacent  to  the  modification  during  any 
HFEC  inspection  required  by  paragraph  (c)(1) 
of  this  AD,  repeat  the  HFEC  inspection 
thereafter  at  intervals  not  to  exceed  20,000 
landings. 

(ii)  If  any  crack  is  detected  on  the  skin 
adjacent  to  the  modification  during  any 
HFEC  inspection  required  by  paragraph  (c)(1) 
of  this  AD,  prior  to  further  flight,  repair  it  in 
accordance  with  a  method  approved  by  the 
Manager,  Los  Angeles  AGO. 

(2)  Option  2.  Prior  to  further  flight,  modify 
the  doorstops  and  comers  of  the  forward 
passenger  door  doorjamb  in  accordance  with 
the  service  bulletin.  Prior  to  the 
accumulation  of  28,000  landings  after  the 
accomplishment  of  the  modification,  perform 


a  HFEC  inspection  to  detect  cracks  on  the 
skin  adjacent  to  the  modification,  in 
accordance  with  the  service  bulletin. 

(i)  If  no  crack  is  detected  on  the  skin 
adjacent  to  the  modification  during  any 
HFEC  inspection  required  by  paragraph  (c)(2) 
of  this  AD,  repeat  the  HFEC  inspection 
thereafter  at  intervals  not  to  exceed  20.000 
landings. 

(ii)  If  any  crack  is  detected  on  the  skin 
adjacent  to  the  modification  during  any 
HFEC  inspection  required  by  paragraph  (c)(2) 
of  this  AD,  prior  to  further  flight,  repair  it  in 
accordance  with  a  method  approved  by  the 
Manager,  Los  Angeles  AGO. 

(d)  Group  2,  Condition  2.  For  airplanes 
identified  as  Group  2  in  McDonnell  Douglas 
Service  Bulletin  bC9-53-280,  Revision  01, 
dated  July  30, 1998:  If  the  visual  inspection 
required  by  paragraph  (a)  of  this  AD  reveals 
that  the  doorstops  and  comers  of  the  forward 
passenger  door  doorjamb  have  been  modified 
previously  in  accordance  with  McDonnell 
Douglas  DC-9  SRM  or  Service  Rework 
Drawing,  using  an  aluminum  doubler,  prior 
to  the  acciunulation  of  28,000  landings  after 
the  accomplishment  of  the  modification,  or 
within  3,500  landings  after  the  effective  date 
of  this  AD,  whichever  occurs  later,  perform 

a  HFEC  inspection  to  detect  cracks  on  the 
skin  adjacent  to  the  modification,  in 
accordance  with  McDonnell  Douglas  Service 
Bulletin  DC9-53-280,  dated  December  1, 
1997,  or  Revision  01,  dated  July  30, 1998. 

(1)  If  no  crack  is  detected  on  the  skin 
adjacent  to  the  modification  during  any 
HFEC  inspection  required  by  paragraph  (d)  of 
this  AD,  repeat  the  HFEC  inspection 
thereafter  at  intervals  not  to  exceed  20,000 
landings. 

(2)  If  any  crack  is  detected  on  the  skin 
adjacent  to  the  modification  during  any 
HFEC  inspection  required  by  paragraph  (d)  of 
this  AD,  prior  to  further  flight,  repair  it  in 
accordance  with  a  method  approved  by  the 
Manager,  Los  Angeles  AGO. 

(e)  Group  2,  Condition  3.  For  airplanes 
identified  as  Group  2  in  McDonnell  Douglas 
Service  Bulletin  DG9-53-280,  Revision  01, 
dated  July  30, 1998:  If  the  visual  inspection 
required  by  paragraph  (a)  of  this  AD  reveals 
that  the  doorstops  and  comers  of  the  forward 
passenger  door  doorjamb  have  been  modified 
previously,  but  not  in  accordance  with 
McDonnell  Douglas  DG9  SRM  or  the  Service 
Rework  Drawing,  prior  to  fiuther  flight, 
repair  it  in  accordance  with  a  method 
approved  by  the  Manager,  Los  Angeles  AGO. 

(f)  Accomplishment  of  the  actions  required 
by  this  AD  constitutes  terminating  action  for 
inspections  of  Principal  Structural  Element 
(PSE)  53.09.031  (reference  McDonnell 
Douglas  Model  DC-9  Supplemental 
Inspection  Document)  required  by  AD  96- 
13-03,  amendment  39-9671. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  AGO.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Los  Angeles  ACO. 

Note  4:  Information  concerning  the 
existence  of  approved  altemative  methods  of 
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^mpliance  with  this  AD,  if  any,  may  be 
iobtained  from  the  Los  Angeles  ACQ. 

I  (h)  Special  flight  pennits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
|[|f  the  Federal  Aviation  Regulations  (14  CFR 
i21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AO 
can  be  accomplished. 

(i)  Except  as  provided  by  paragraphs 
(bKlKiiKB).  (b)(2)(ii),  (b)(3),  (c)(l)(ii). 
(C)(2)(ii),  (d)(2),  and  (e)  of  this  AD,  the  actions 
mall  be  done  in  accordance  with  McDonnell 
Douglas  Service  Bulletin  DC9-53-280,  dated 
December  1, 1997;  or  McDonnell  Douglas 
Service  Bulletin  DC9-53-280.  Revision  01. 
dated  July  30, 1998.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may  be 

titained  from  The  Boeing  Company,  Douglas 

iucts  Division,  3855  Lakewood 
aulevard.  Long  Beach,  California  90846, 

Attention:  Technical  Publications  Business 

Administration,  Dept.  C1-L51  (2-60).  Copies 

sy  be  inspected  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue, 
SW.,  Renton,  Washington;  or  at  the  FAA, 
Transport  Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office,  3960  Paramount 
Bloulevard,  Lakewood,  California;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Oapitol  Street.  NW.,  suite  700,  Washington, 
DC. 

(j)  This  amendment  becomes  effective  on 
l^nuary  22, 1999. 

Issued  in  Renton,  Washington,  on 
tiecember  11, 1998. 
tluTell  M.  Pederaon, 

I  Manager.  Transport  Airplane 
\frectorate.  Aircraft  Certification  Serrice. 
\iR  Doc.  9A-33389  Filed  12-17-98;  8:45  am) 
I  CODE  4«10-13-U 


1EPARTMENT  OF  THE  TREASURY 
tamal  Revenue  Service 

^  CFR  Parts  1  and  602 
(td  8798] 
<«N1545-AU06 

^tlce,  Consent  and  Election 
Requirements  of  Sections  41 1  (a)(1 1) 
«nd  417  for  Qualified  Retirement  Plans 

Agency:  internal  Revenue  Service  (IRS). 
Treasury. 

Action:  Final  regulations. 

iUMMARY:  This  document  contains 
tegulations  that  provide  guidance 
concerning  the  notice  and  consent 
lequirements  under  section  411(a)(ll) 
and  the  notice  and  election 
Ddquirements  imder  section  417  for 
qiialified  retirement  plans.  These 
ifagulations  finalize  proposed 
ij^tUations  published  in  the  Federal 
Kegister  pn  September  22, 1995.  In 
( 11  der  to  avoid  delay  in  the 


commencement  of  distributions,  the 
regulations  generally  allow  distributions 
to  commence,  with  spousal  consent  if 
required,  in  less  than  30  days  after  a 
participant-receives  a  notice  of 
distribution  rights  if  the  participant 
affirmatively  so  elects  to  have  the 
distributions  commence.  The 
regulations  affect  employers  that 
maintain  qualified  plans,  and 
participants  and  beneficiaries  in  those 
plans. 

DATES:  These  regulations  are  effective 

December  18. 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Walsh,  (202)  622-6090  (not  a 

toU-fiee  number). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  these  final  regulations  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  vntii  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507)  under 
the  control  number  1545-1471. 
Responses  to  this  collection  of 
information  are  mandatory. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
tmless  the  collection  of  information 
displays  a  valid  control  niunber. 

The  estimated  burden  per  respondent 
is  .011  hours. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer.  OP:FS:FP, 
Washington.  DC  20224,  and  to  the 
Office  of  Management  and  Budget,  Attn: 
Desk  Officer  for  the  Department  of  the 
Treasmy.  Office  of  Information  and 
Regulatory  Affairs,  Washington.  DC 
20503. 

Books  or  records  relating  to  this 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

This  document  contains  amendments 
to  the  Income  Tax  Regulations  (26  CFR 
part  1)  imder  section  41l(a)(ll)  and 
section  417(e).  These  regulations 
finalize  proposed  regulations  that  were 
published  as  a  notice  of  proposed 
rulemaking  (EE-24-93)  (REG-20962&- 
93)  in  the  Federal  Register  (60  FR 
49236)  on  September  22. 1995.  The 
notice  of  proposed  rulemaking  states 
that  the  text  of  the  proposed  regulations 


is  the  same  as  the  text  of  temporary 
regulations  which  were  pubUshed  in  the 
Federal  Register  (60  FR  49218)  on  the 
same  day.  A  public  hearing  was  held  on 
the  temporary  regulations  on  April  24, 
1996. 

As  indicated  in  Announcement  98-87 
(1998-40 1.R.B.  11).  die  temporary 
regulations  automatically  expired  in 
September,  1998,  pursuant  to  section 
7805(e).  Announcement  98-87  provides, 
however,  that  plan  sponsors  may  rely 
upon  the  identical  proposed  regulations 
until  they  are  amended  or  finalized. 

Prior  to  the  issuance  of  the  proposed  - 
regulations,  §  1.4  ll(a)-l  1(c)  provided 
that  a  participant's  consent  to  a 
distribution  imder  section  411(a)(ll) 
was  not  valid  unless  the  participant 
received  a  notice  of  his  or  her  rights 
under  the  plan  no  more  than  90  and  no 
less  than  30  days  prior  to  the  annuity 
starting  date.  Section  1.417(e)-l  set 
forth  the  same  90/30-day  time  period  for 
providing  the  notice  explaining  the 
quaUfied  joint  and  survivor  annuity  and 
waiver  rights  required  under  section 
417(a)(3)  (QJSA  explanation). 

Temporary  regulations  providing 
guidance  on  the  amendment  to  section 
402(f)  made  by  the  Unemployment 
Compensation  Amendments  of  1992 
(UCA),  pubUshed  in  October  1992, 
generally  prescribed  this  90/30-day  time 
period  for  purposes  of  the  notice 
requirement  under  that  section.  In  the 
preamble  to  the  UCA  temporary 
regulations,  the  IRS  and  Treasury 
requested  comments  on  the 
appropriateness  of  this  time  period  for 
section  411(a)(ll).  as  well  as  for  section 
402(f). 

In  response  to  comments  on  the  90/ 
30-day  time  period,  the  proposed 
regulations  modified  the  30-day  time 
period  for  purposes  of  sections 
411(a)(ll)  and  417.  Under  the  proposed 
regulations,  if.  after  having  received  the 
notice  of  distribution  rights  described  in 
§  1.411(a)-ll.  a  participant  affirmatively 
elects  a  distribution,  a  plan  will  not  fail 
to  satisfy  the  consent  requirement  of 
section  411(a)(ll)  merely  because  the 
distribution  is  made  less  than  30  days 
after  the  notice  was.  provided  to  the 
participant. 

The  proposed  regulations  tmder 
section  417  made  the  same  change  to 
§  1.417(e)-l  and  also  provided  a  more 
limited  modification  to  the  30-day  time 
period  in  §  1.417(e)-l.  The  reception  to 
this  change  to  the  30-day  period  for 
purposes  of  section  417  was  generally 
favorable. 

Commentators  expressed  concern 
about  the  restatement  in  the  proposed 
regulations  of  the  statutory  requirement 
that  the  Q)SA  explanation  be  provided 
before  the  annuity  starting  date  because 
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this  requirement  precluded  retroactive 
annuity  payments  for  any  period  before 
the  explanation  was  provided. 
Subsequently,  section  1451  of  the  Small 
Business  Job  Protection  Act  of  1996, 
Public  Law  104-188, 110  Stat.  1755 
(SBJPA)  added  section  417(a)(7)  to  the 
Internal  Revenue  Code  effective  for  plan 
years  beginning  on  or  after  January  1, 
1997.  Section  417(a)(7)  permits  the  plan 
to  provide  the  QJSA  explanation  after 
the  annuity  starting  date. 

After  consideration  of  the  comments, 
these  final  regulations  generally  adopt 
ike  provisions  of  the  proposed 
regulations.  However,  the  final 
regulations  under  section  417  have  been 
modified  to  provide  that,  for  plan  years 
beginning  after  December  31. 1996,  the 
requirement  that  the  QJSA  explanation 
be  provided  before  the  aimuity  starting 
date  does  not  apply  to  the  extent 
provided  under  section  417(a)(7). 

Explanation  of  Provisions 

1 .  Overview  of  Statutory  Provisions 

Section  411(a)(ll)  provides  that,  if  the 
value  of  a  participant's  accrued  benefit 
exceeds  $5,000,  a  qualified  plan 
generally  may  not  distribute  the  benefit 
to  the  participant  without  the 
participant's  consent. 

Section  401(a)(ll)  requires  that 
certain  distributions  be  made  in  the 
form  of  a  qualified  joint  and  survivor 
annuity  (QJSA)  unless,  in  accordance 
ydth  section  417,  the  participant  waives 
the  QJSA  and  elects  a  difiierent  form  of 
benefit.  Profit-sharing  plans  and  stock 
bonus  plans  that  meet  the  requirements 
of  sections  401(a)(ll)(B)(iii)(I)  throi^ 
(m)  are  not  subject  to  the  survivor 
annuity  requirements  of  sections 
401(a)(ll)  and  417. 

Section  417  sets  forth  the 
requirements  appUcable  to  a  waiver  of 
the  QJSA.  Section  417(a)  requires  the 
participant  to  obtain  the  consent  of  the 
participant's  spouse,  if  any,  to  any 
waiver  of  the  QJSA  and  election  of  a 
form  of  benefit  other  than  a  QJSA.  Any 
election  made  by  the  participant  must 
be  revocable  during  the  90-day  period 
ending  on  the  annuity  starting  date. 
Section  417(a)(3)  requires  that,  within  a 
reasonable  period  of  time  before  the 
participant's  annuity  starting  date,  a 
plan  provide  the  participant  with  a 
notice  explaining  the  participant's  right 
to  the  QJSA  and  the  participant's  right 
to  waive  the  QJSA  (QJSA  explanation). 

Section  417(a)(7)(B),  added  by  SBJPA, 
codified  the  provision  in  the  proposed 
regulations  which  provides  that  a  plan 
may  permit  a  participant  to  elect  (with 
applicable  spousal  consent)  a 
distribution  with  an  annuity  starting 
date  after  the  QJSA  explanation  was 


provided  but  before  30  days  have 
elapsed,  as  long  as  the  distribution 
commences  more  than  seven  days  after 
the  explanation  was  provided.  As 
discussed  above,  section  417(a)(7)(A) 
further  provides  that  a  plan  is  permitted 
to  provide  the  QJSA  explanation  after 
the  annuity  starting  date  if  the 
distribution  commences  at  least  30  days 
after  such  explanation  was  provided, 
subject  to  the  same  waiver  of  the  30-day 
minimum  waiting  period.  This  is 
intended  to  allow  retroactive  payments 
of  benefits  which  are  attributable  to  the 
period  before  the  explanation. 

2.  Waiver  of  30-day  Period  for  QJSA 
Explanation 

The  proposed  regulations  permit  a 
plan  administrator  (where  not 
inconsistent  with  the  terms  of  the  plan) 
to  commence  distributions  before  the 
end  of  the  30-day  time  period  after  the 
QJSA  explanation  is  provided,  if  certain 
requirements  are  met  Specifically,  after 
an  affirmative  distribution  election, 
with  any  applicable  spousal  consent, 
the  plan  may  permit  the  distribution  to 
commence  at  any  time  more  than  seven 
days  after  the  QJSA  explanation  was 
provided  to  the  participant.  Any 
distribution  election  must  remain 
revocable  until  the  later  of  the  annuity 
starting  date  or  the  expiration  of  the 
seven-day  period  that  begins  the  day 
after  the  QJSA  explanation  is  provided. 
For  example,  if  a  married  participant 
receives  the  explanation  of  the  C^SA  on 
November  28  and  elects  (with  spousal 
consent)  on  December  2  to  waive  the 
QJSA  and  receive  an  immediate  single 
life  annuity,  the  annuity  starting  date  is 
permitted  to  be  December  1,  provided 
that  the  first  payment  is  made  no  earlier 
than  December  6  and  the  participant 
does  not  revoke  the  election  before  that 
date. 

Most  commentators  expressed 
approval  of  this  change  to  the  30-day 
waiting  period.  However,  one 
commentator  indicated  that  this  change 
would  create  an  incentive  for 
participants  to  pressure  their  spouses  to 
consent  to  any  waiver  of  the  QJSA  as 
quickly  as  possible.  Because  it  has  been 
codified  by  section  417(a)(7)(B).  the 
final  regulations  retain  this  waiver 
provision. 

3.  Provision  of  QJSA  Explanation  After 
Annuity  Starting  Date 

The  proposed  regulations  provide  that 
the  annuity  starting  date  must  be  a  date 
after  the  explanation  of  the  QJSA  is 
provided  to  the  participant,  but  may 
precede  the  date  the  participant 
affirmatively  elects  a  distribution  or  the 
date  the  distribution  commences. 
Commentators  indicated  that  this  rule 


disadvantaged  participants  because  it 
does  not  allow  a  retroactive  aimuity 
starting  date  to  a  date  before  the  QJSA 
explanation  was  provided.  However, 
prior  to  its  amendment  by  SBJPA.  the 
plain  language  of  section  417  required 
the  QJSA  explanation  to  be  provided 
before  the  annuity  starting  date. 

As  discussed  above,  section  1451  of 
the  SBJPA  added  section  417(a)(7)(A)  to 
the  Code.  That  section  provides  that  a 
plan  may  provide  the  QJSA  explanation 
after  the  annuity  starting  date  and  that 
the  applicable  election  period  shall  not 
end  before  the  30th  day  after  the  date  on 
which  the  explanation  is  provided. 
Thus,  section  417(a)(7)(A)  allows 
retroactive  payments  of  benefits  which 
are  attributable  to  the  period  before  the 
QJSA  explanation  is  provided. 
Accordingly,  the  final  regulations 
provide  that,  for  plan  years  beginning 
after  December  31. 1996.  the 
requirement  that  the  QJSA  explanation 
be  provided  before  the  annuity  starting 
date  does  not  apply  to  the  extent 
provided  imder  sec:tion  417(a)(7). 

Section  417(a)(7HA)  provides  that  the 
Secretary  may  by  regulations  limit  its 
application  except  that  such  regulations 
may  not  limit  the  period  of  time  by 
which  the  annuity  starting  date 
precedes  the  provision  of  the  written 
explanation  other  than  by  providing  that 
the  annuity  starting  date  may  not  be 
earher  than  termination  of  employment. 

4.  Use  of  Electronic  Media  for  Notices 
and  Consent 

Comments  on  the  proposed 
regulations  requested  that  the  IRS  and 
Treasiuy  clarify  the  extent  to  which 
plans  may  use  new  technologies, 
including  electronic  media,  for 
providing  notices  under  sections  402(f), 
411(a)(ll)  and  417.  and  for  receiving 
participant  and  beneficiary  consents 
and  elections  under  sections  411(a)(ll) 
and  417.  Subsequently,  section  1510  of 
the  Taxpayer  Relief  Act  of  1997  (TRA 
'97)  provided  generally  for  the  Secretary 
of  the  Treasiury  to  issue  guidance 
concerning  the  use  of  new  technologies 
in  the  administration  of  retirement 
plans.  Announcement  98-62  (1998-29 
I.R.B.  13)  requested  comments  on  the 
guidance  described  in  section  1510. 

After  consideration  of  the  comments 
on  the  proposed  regulations  and 
Announcement  ^8-62,  the  IRS  and 
Treasury  have  decided  to  propose 
regulations  regarding  the  use  of 
electronic  media  to  provide  notices 
under  sections  402(f).  411(a)(ll),  and 
section  3405(e)(10)  and  for  receiving 
participant  consent  imder  section 
411(a)(ll).  Those  proposed  regulations 
are  set  forth  in  a  notice  of  proposed 
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I  ulemaking  published  elsewhere  in  this 
^ue  of  the  Federal  Register. 

OO-day  Time  Period 

Gimments  on  the  proposed 
]  Bgulations  requested  an  expansion  of 
I  le  90-day  time  period,  and  the  IRS  and 
I  le  Treasiuy  have  decided  to  propose 
iges  to  the  90/30-day  period  for 
ividing  notices  under  sections  402(f) 
id  411(a)(ll).  These  changes  are 
iclu'ded  in  the  proposed  regulations  on 
le  use  of  new  technologies,  which  are 
tet  forth  in  a  notice  of  proposed 
I  ulemaking  pubUshed  elsewhere  in  this 
i  ssue  of  the  Federal  Register. 

0.  Effective  Dates 


The  regulations  apply  to  distributions 
^  or  after  September  22, 1995. 
■owever,  plan  sponsors  and  plan 
administrators  may  rely  on  the 
I  igulations  imder  section  411(a)(ll)  as 
I  tough  they  were  induded  in  the  final 
I  sgulations  imder  section  411(a)(ll) 
j  ublished  in  1988-2  C.B.  48. 

!  |Mcial  Analjrses 

It  has  been  determined  that  this 
'  teasury  decision  is  not  a  significant 
1  igulatory  action  as  defined  in  EO 
;  2866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
heen  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations,  and  because  the  notice  of 
roposed  rulemaking  was  issued  prior 
March  29, 1996,  the  Regulatory 
lexibility  Act  (5  U.S.C.  chapter  6)  does 
ot  apply.  Pursuant  to  section  7805(f)  of 
e  Internal  Revenue  Code,  the  notice  of 
roposed  rulemaking  preceding  these 
lations  was  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  their  impact  on  small  business. 

[grafting  Information 

The  principal  author  of  these 
t  sgulations  is  Robert  Walsh,  Office  of 
L  le  Associate  Chief  Counsel  (Employee 
Benefits  and  Exempt  Organizations), 
iRS.  However,  other  personnel  from  the 
IRS  and  Treasury  Department 
barticipated  in  their  development. 

list  of  Subjects 

is  CFR  Parti 

Income  taxes.  Reporting  and 
r  tcordkeeping  requirements. 

h  CFR  Part  602 

Reporting  and  recordkeeping 
fteuirements. 


Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation  for 
part  1  continues  to  read,  in  part,  as 
follows: 

Authority:  26  U.S.C  7805  *  *  • 

Par.  2.  Section  1.411(a)-ll  is 
amended  as  follows: 

1.  Paragraph  (c)(2)(ii)  is  revised. 

2.  Paragraphs  (c)(2)(iii),  (c)(2)(iv), 
(c)(2)(v)  and  (c)(8)  are  added. 

The  revision  and  additions  read  as 
follows: 


fl.411(aH1 
distrtbutions. 


RasMction  and  vaiualion  of 


(c)* 
(2) 


*  • 
•  •  * 


(ii)  Written  consent  of  the  participant 
to  the  distribution  must  not  be  made 
before  the  participant  receives  the 
notice  of  his  or  her  rights  specified  in 
this  paragraph  (c)(2)  and  must  not  be 
made  more  than  90  days  before  the  date 
the  distribution  commences. 

(iii)  A  plan  must  provide  participants 
vnth  notice  of  their  rights  specified  in 
this  paragraph  (c)(2)  no  less  than  30 
days  and  no  more  than  90  days  before 
the  date  the  distribution  commences. 
However,  if  the  participant,  after  having 
received  this  notice,  affirmatively  elects 
a  distribution,  a  plan  will  not  fail  to 
satisfy  the  consent  requirement  of 
section  411(a)(ll)  merely  because  the 
distribution  commences  less  than  30 
days  after  the  notice  was  provided  to  the 
participant,  provided  that  the  following 
requirement  is  met.  The  plan 
administrator  must  provide  information 
to  the  participant  clearly  indicating  that 
(in  accordance  with  the  first  sentence  of 
this  paragraph  (c)(2)(iii))  the  participant 
has  a  right  to  at  least  30  days  to  consider 
whether  to  consent  to  the  distribution. 

(iv)  For  purposes  of  satisfying  the 
requirements  of  this  paragraph  (c)(2), 
the  plan  administrator  may  substitute 
the  annuity  starting  date,  within  the 
meaning  of  §  1.401(a)-20,  Q&A-IO,  for 
the  date  the  distribution  commences. 

(v)  See  §  1.401(a)-20,  Q&A-24  for  a 
special  rule  applicable  to  consents  to 
plan  loans. 
•        •        •        •        * 

(8)  Delegation  to  Commissioner.  The 
Commissioner,  in  revenue  rulings, 
notices,  and  other  guidance  published 
in  the  Internal  Revenue  Bulletin,  may 
modify,  or  provide  additional  guidance 
with  respect  to,  the  notice  and  consent 


requirements  of  this  section.  See 
§  601.601(d)(2)(ii)(6)  of  this  chapter. 


f1.41l(aH1T   [Ramovadl 
Par.  3.  Section  1.411(aMlT  is 

removed. 
Par.  4.  Section  1.417(e)-l  is  amended 

as  follows: 

1.  Paragraph  (b)(3)  is  revised. 

2.  Paragraph  (b)(4)  is  added. 

The  revision  and  addition  read  as 
follows: 

{ 1.417(a)-1  naatrtcdona  and  valuadofia  of 
distributions  from  plans  subfact  to  aacttons 
40i(aNll)and4l7. 

•        •        •        •       • 

(b)»  •  • 

(3)  Time  of  consent,  (i)  Written 
consent  of  the  participant  and  the 
participant's  spouse  to  the  distribution 
must  fa«  made  not  more  than  90  days 
before  the  annuity  starting  date. 

(ii)  A  plan  must  provide  participants 
with  the  written  explanation  of  the 
QJSA  required  by  section  417(a)(3)  no 
less  than  30  days  and  no  more  than  90 
days  before  the  annuity  starting  date 
(except  as  otherwise  provided  by 
section  417(a)(7)  for  plan  years 
beginning  after  December  31, 1996). 
However,  if  the  participant,  after  having 
received  the  written  explanation  of  the 
QJSA,  affirmatively  elects  a  form  of 
distribution  and  the  spouse  consents  to 
that  form  of  distribution  (if  necessary), 
a  plan  will  not  fail  to  satisfy  the 
requirements  of  section  417(a)  merely 
because  the  annuity  starting  date  is  less 
than  30  days  after  the  written 
explanation  was  provided  to  the 
participant,  provided  that  the  following 
requirements  are  met: 

(A)  The  plan  administrator  provides 
information  to  the  participant  clearly 
indicating  that  (in  accordance  with  the 
first  sentence  of  this  paragraph  (b)(3)(ii)) 
the  participant  has  a  right  to  at  least  30 
days  to  consider  whether  to  waive  the 
QJSA  and  consent  to  a  form  of 
distribution  other  than  a  QJSA. 

(B)  The  participant  is  permitted  to 
revoke  an  affirmative  distribution 
election  at  least  imtil  the  annuity 
starting  date,  or,  if  later,  at  any  time 
prior  to  the  expiration  of  the  7-day 
period  that  begins  the  day  after  the 
explanation  of  the  QJSA  is  provided  to 
the  participant. 

(C)  The  annuity  starting  date  is  after 
the  date  that  the  explanation  of  the 
QJSA  is  provided  to  the  participant 
(except  as  otherwise  provided  by 
section  417(a)(7)  for  plan  years 
beginning  after  December  31, 1996). 
However,  the  plan  may  permit  the 
annuity  starting  date  to  be  before  the 
date  that  any  affirmative  distribution 
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election  is  made  by  the  participant  and 
before  tbe  date  that  the  distribution  is 
permitted  to  commence  under 
paragraph  (b)(3)(ii)(D)  of  this  section. 

(Dj  Ehstribution  in  accordance  with 
the  affirmative  election  does  not 
commence  before  the  expiration  of  the 
7-day  period  that  begins  the  day  after 
the  explanation  of  the  QJSA  is  provided 
to  the  participant. 

(iii)  The  following  example  illustrates 
the  provisions  of  this  paragraph  (b)(3): 

Example.  Employee  E,  a  married 
participant  in  a  defmed  benetit  plan  who  has 
terminated  employment,  is  provided  with  the 
explanation  of  the  QJSA  on  November  28. 

Employee  E  elects  (with  spousal  consent) 
on  December  2  to  waive  the  QJSA  and 
receive  an  immediate  distribution  in  the  form 
of  a  single  life  annuity.  The  plan  may  permit 
Employee  E  to  receive  payments  with  an 
annuity  starting  date  of  December  1, 
provided  that  the  first  payment  is  made  no 
earlier  than  December  6  and  the  participant 
does  not  revoke  the  election  before  that  date. 
The  plan  can  make  the  remaining  monthly 
payments  on  the  first  day  of  each  month 
thereafter  in  accordance  with  its  regular 
payment  schedule. 

(iv)  The  additional  rules  of  this 
paragraph  (b)(3)  concerning  the  notice 
and  consent  requirements  of  section  417 
apply  to  distributions  on  or  after 
September  22, 1995.  For  distributions 
before  September  22, 1995,  the 
additional  rules  concerning  the  notice 
and  consent  requirements  of  section  417 
in  §  1.417(e)-l(b)(3)  in  effect  prior  to 
September  22. 1995  (see  §  1.417(e)-l 
(b)(3)  in  26  CFR  Part  1  revised  as  of 
April  1, 1995)  apply. 

(4)  Delegation  to  Commissioner.  The 
Commissioner,  in  revenue  rulings, 
notices,  and  other  guidance  published 
in  the  Internal  Revenue  Bulletin,  may 
modify,  or  provide  additional  guidance 
with  respect  to,  the  notice  and  consent 
requirements  of  this  section.  See 
§601.601(d)(2)(u)(b)  of  this  chapter. 


$1.417f»HT    [Amended] 

Par.  5.  In  §  1.417(e)-lT,  paragraphs 
(b)(3)  and  (4)  are  removed. 

PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  6.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

Par.  7.  In  §602.101,  the  table  in 
paragraph  (c)  is  amended  by  removing 
the  entry  for  1.411(a)-llT  and  adding 
the  following  entries  in  numerical  order 
to  read  as  follows: 

S  602.101    OMB  Control  numbers. 

•        •        •        •        * 


(c)*  *  * 


CFR  part  or  section  where 
jderrtified  and  described 


Current 
OMB  con- 
trol No. 


1.411(a)-11 1545-1471 

•  *  •  •  • 

1.417(e>-1  1545-1471 


John  M.  Dalrymple, 

Acting  Deputy  Commissioner  of  Internal 
Revenue. 

Approved:  December  2, 1998. 
Donald  C.  Lubick. 
Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  98-32938  Filed  12-17-98;  8:45  am] 
aiLUNO  CODE  4«3(M>1-U 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26CFRPart301 

[TD8789] 

RIN  1545-AV32 

Abatement  of  Interest 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulation. 

SUMMARY:  This  document  contains  final 
regulations  relating  to  the  abatement  of 
interest  attributable  to  tmreasonable 
errors  or  delays  by  an  officer  or 
employee  of  the  IRS  in  performing  a 
ministerial  or  managerial  act.  The  final 
regulations  reflect  changes  to  the  law 
made  by  the  Tax  Reform  Act  of  1986 
and  the  Taxpayer  Bill  of  Rights  2.  The 
final  regulations  affect  both  taxpayers 
requesting  abatement  of  certain  interest 
and  IRS  personnel  responsible  for 
administering  the  abatement  provisions. 
DATES:  Effective  Date:  These  regulations 
are  efiiective  December  18, 1998. 

Applicability  Date:  For  dates  of 
applicabihty,  see  §  301.6404-2(d). 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L.  Gompertz,  (202)  622-4910 
(not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  amendments 
to  the  Procedine  and  Administration 
Regulations  (26  CFR  Part  301)  relating  to 
the  abatement  of  interest  attributable  to 
unreasonable  errors  or  delays  by  an 
officer  or  employee  of  the  IRS  under 
section  6404(e)(1)  of  the  Internal 


Revenue  Code.  Section  6404(e)(1)  was 
enacted  by  section  1563(a)  of  the  Tax 
Reform  Act  of  1986  (1986  Act)  (Public 
Uw  99-514  (100  Stat.  2762)  (1986))  and 
amended  by  section  301  of  the  Taxpayer 
Bill  of  Rights  2  (TB0R2)  (Public  Law 
104-168  (110  Stat.  1452)  (1996)). 

Section  6404(e)(1)  applies  only  to 
interest  on  taxes  of  a  type  for  which  a 
notice  of  deficiency  is  required  by 
section  6212,  that  is,  income  tax,  estate 
tax,  gift  tax,  generation-skipping  transfer 
tax,  and  certain  excise  taxes.  Requests 
for  abatement  of  interest  should  be 
made  on  Form  843,  "Claim  for  Refund 
and  Request  for  Abatement."  For  more 
information,  see  Publication  556, 
"Examination  of  Retiuns,  Appeal 
Rights,  and  Claims  for  Rehmd." 

As  enacted  by  the  1986  Act,  section 
6404(e)(1)  provided  that  the  IRS  may 
abate  interest  attributable  to  any  error  or 
delay  by  an  officer  or  employee  of  the 
IRS  (acting  in  an  official  capacity)  in 
performing  a  ministerial  act.  The 
legislative  history  accompanying  the 
Act  provided: 

The  committee  intends  that  the  term 
'ministerial  act'  be  limited  to 
nondiscretionary  acts  where  all  of  the 
preliminary  prerequisites,  such  as 
conferencing  and  review  by  supervisors,  have 
taken  place.  Thus,  a  ministerial  act  is  a 
procedural  action,  not  a  decision  in  a 
substantive  area  of  tax  law. 

H.R.  Rep.  No.  426,  99th  Cong.,  1st 
Sess.  845  (1985):  S.  Rep.  No.  313,  99th 
Cong.,  2d  Sess.  209  (1986). 

Further,  Congress  did  not  intend  that 
the  abatement  of  interest  provision  "be 
used  routinely  to  avoid  payment  of 
interest."  H.R.  Rep.  No.  426,  99th  Cong., 
1st  Sess.  844  (1985);  S.  Rep.  No.  313, 
99th  Cong.,  2d  Sess.  208  (1986).  Rather, 
Congress  intended  abatement  of  interest 
to  be  used  in  instances  "where  failure 
to  abate  interest  would  be  widely 
perceived  as  grossly  imfair."  Id. 

In  TBOR2,  Congress  amended  section 
6404(e)(1)  to  permit  the  IRS  to  abate 
interest  attributable  to  any  tmreasonable 
error  or  delay  by  an  officer  or  employee 
of  the  IRS  (acting  in  an  official  capacity) 
in  performing  a  managerial  act  as  well 
as  a  ministerial  act. 

Piu^uant  to  the  legislative  history 
accompanying  TBOR2,  a  managerial  act 
includes  a  loss  of  records  or  a  personnel 
management  decision  such  as  the 
decision  to  approve  a  personnel 
transfer,  extended  leave,  or  extended 
training.  See  H.R.  Rep.  No.  506, 104th 
Cong.,  2d  Sess.  27  (1996).  The 
legislative  history  of  TBOR2 
distinguished  a  managerial  act  fi'om  a 
general  administrative  decision  and 
provided  that  interest  would  not  be 
abated  for  delays  resulting  from  general 
administrative  decisions.  For  example. 
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the  taxpayer  could  not  claim  that  the 
IRS's  decision  on  how  to  organize  the 
processing  of  tax  returns  or  its  delay  in 
implementing  an  improved  computer 
system  resulted  in  an  unreasonable 
delay  in  the  Service's  action  on  the 
taxpayer's  tax  return,  and  so  the  interest 
on  any  subsequent  deficiency  should  be 
waived.  The  amendments  to  section 
6404(e)(1)  are  effective  for  interest 
accruing  with  respect  to  deficiencies  or 
payments  for  taxable  years  beginning 
after  July  30, 1996. 

On  August  13. 1987.  the  IRS 
pubUshed  temporary  regulations  (TD 
8150)  in  the  Federal  Register  (52  FR 
30162)  relating  to  the  definition  of 
ministerial  act  for  purposes  of 
dMitement  of  interest.  A  notice  of 
proposed  rulemaking  (LR-34-87)  cross- 
referencing  the  temporary  regulations 
was  also  pubUshed  in  the  Federal 
Register  for  the  same  day  (52  FR  30177). 
No  public  hearing  regarding  these 
regulations  was  requested  or  held. 

On  January  8. 1998.  the  IRS  pubUshed 
in  the  Federal  Register  a  notice  of 
proposed  rulemaking  (REG-209276-87) 
under  section  6404(e)(1)  withdrawing 
the  prior  notice  of  proposed  rulemaking 
and  reproposing  a  modified  version  of 
the  prior  notice  to  incorporate  the 
dianges  made  by  TBOR2  (63  FR  1086). 

One  written  comment  was  received 
on  the  proposed  regulations.  No  pubUc 
hearing  regarding  these  regulations  was 
lequested  or  held.  After  consideration  of 
the  written  comment,  the  proposed 
regulations  pubUshed  on  January  8. 
1998,  are  adopted  with  minor  changes 
by  this  Treasury  decision. 

Public  Comments 

A  comment  letter  was  received 
proposing  that  a  special  effective  date 
rule  be  added  to  the  regulations 
appUcable  to  the  abatement  of  interest 
on  estate  tax  The  comment  letter  noted 
that  because  estate  tax  is  not  imposed 
with  respect  to  a  taxable  year,  it  is 
difficiUt  to  apply  the  effective  date  rule 
in  the  propcned  regulations  to  estate  tax. 

The  comment  letter  also 
recommended  that  Example  11  be 
clarified  to  provide  more  detailed 
piidance  in  determining  the  amount  of 
nterest  the  IRS  should  abate.  Further, 
he  comment  letter  recommended  that 
Example  12  he  eliminated  because 
errors  in  performing  all  interest 
computations  should  be  considered 
ministerial.  Finally,  because  it  may  be 
difficult  for  taxpayers  to  determine 
whether  there  has  been  delay  by  the  IRS 
n  performing  a  ministerial  or 
managerial  act,  the  comment  letter 
recommended  that  the  regulations 
mthorize  the  Taxpayer  Advocate  to 
nvestigate  on  behalf  of  tetxpayers  the 


manner  in  which  the  IRS  processed 
their  cases.  The  commentator  believes 
that  this  would  assist  taxpayers  in  filing 
requests  for  interest  abatement. 

Explanation  (tf  Provisions 

In  accordance  with  the  first 
recommendation  made  in  the  comment 
letter,  the  final  regulations  include 
special  effective  date  rules  applicable  to 
the  abatement  of  interest  on  estate  tax, 
gift  tax,  and  generation-skipping  transfer 
tax.  The  final  regulations  apply  if  the 
death  occurred  after  July  30. 1996.  or  if 
the  gift  was  made  or  the  generation- 
skipping  transfer  occurred  after 
December  31. 1996. 

The  other  recommendations  made  in 
the  comment  letter  are  not  adopted.  The 
Treasury  Department  and  the  IRS 
believe  that  Example  1 1  does  not  need 
any  clarification  and  that  Example  12  is 
essentially  correct  as  written  (however, 
this  Treasury  decision  makes  minor 
modifications  to  Example  12).  Finally, 
the  Treasury  Department  and  the  IRS 
beUeve  that  it  is  not  necessary  for  the 
regulations  to  authorize  the  Taxpayer 
Advocate  to  assist  taxpayers  in  regard  to 
interest  abatement  claims.  Taxpayers 
who  seek  abatement  of  interest  should 
file  Form  843.  If  the  taxpayer  beUeves 
the  IRS  has  improperly  denied  the 
request  for  abatement,  the  taxpayer  may 
seek  the  assistance  of  the  Taxpayer 
Advocate  without  specific  authorization 
in  the  regulations.  Also,  the  taxpayer 
may  file  a  petition  in  the  Tax  Court 
under  section  6404(g)  to  obtain  judicial 
review  of  the  denial  of  the  request  for 
abatement. 

The  final  regulations  add  a  new 
example  [Example  13)  to  the 
regulations.  This  example  clarifies  that 
if  the  examination  of  a  taxpayer's  return 
is  delayed,  and  both  the  actions  of  the 
taxpayer  and  those  of  the  ERS  contribute 
to  Uie  overall  delay,  the  IRS  cannot 
abate  interest  attributable  to  delay 
caused  by  the  taxpayer.  However,  the 
IRS  may  abate  interest  attributable  to 
imreasonable  delay  in  the  performance 
of  a  ministerial  or  managerial  act  if  no 
significant  aspect  of  this  delay  is 
attributable  to  the  taxpayer. 

Finally,  the  final  regulations  make 
obsolete  Rev.  Proc.  87-42  (1987-2  C.B. 
589).  Rev.  Proc.  87-42  provides 
instructions  for  requesting  interest 
abatement  under  section  6404(e)  and 
examples  illustrating  the  definition  of 
ministerial  act.  The  guidance  provided 
by  Rev.  Proc.  87-42  is  no  longer  needed. 
The  instructions  for  requesting  interest 
abatement  are  included  in  the 
instructions  to  Form  843. 


Effect  on  Other  Documents 

Rev.  Proc.  87-42  (1987-2  C.B.  589)  is 
hereby  terminated  as  of  December  18, 
1998. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  the 
regulations  do  not  impose  a  collection 
of  information  on  smaU  entities,  the 
RegiOatory  FlexibiUty  Act  (5  U.S.C 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  IRS  submitted  the  notice  of 
proposed  rulemaking  preceding  these 
regulations  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  smaU  business. 

Drafting  Infioimation 

The  principal  author  of  these 
regulaUons  is  David  B.  Auclair  of  the 
Office  of  Assistant  Chief  Coimsel 
(Income  Tax  &  Accoimting).  However, 
other  personnel  from  the  IRS  and 
Treasury  Department  participated  in 
their  development. 

List  of  Subjects  in  26  CFR  Part  301 

Employment  taxes.  Estate  taxes. 
Excise  taxes.  Gift  taxes.  Income  taxes. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  301  is 
amended  as  foUows: 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Paragraph  1.  The  authority  citation  for 
part  301  is  amended  by  adding  an  entry 
in  numerical  order  for  Section 
301.6404-2  to  read  as  follows: 

AuHiority:  26  U.S.C.  7805  *  *  • 
Section  301.6404-2  also  issued  under  26 

U.S.C  6404;  •  *  • 
P^.  2.  Section  301.6404-2  is  added  to  read 

as  follows: 

f  301 .6404-2    AbatamwitofintSfML 

(a)  In  general.  (1)  Section  6404(e)(1) 
provides  that  the  Commissioner  may  (in 
the  Commissioner's  discretion)  abate  the 
assessment  of  aU  or  any  part  of  interest 
on  any — 

(i)  Deficiency  (as  defined  in  section 
6211(a).  relating  to  income,  estate,  gift, 
generation-skipping,  and  certain  excise 
taxes)  attributable  in  whole  or  in  part  to 


70014  Federal  Register/Vol.  63,  No.  243/Friday.  December  18,  19g8/Rules  and  Regulations 


any  unreasonable  error  or  delay  by  an 
officer  or  employee  of  the  Internal 
Revenue  Service  (IRS)  (acting  in  an 
official  capacity)  in  performing  a 
ministerial  or  managerial  act;  or 

(ii)  Payment  of  any  tax  described  in 
section  6212(a)  (relating  to  income, 
estate,  gift,  generation-skipping,  and 
certain  excise  taxes)  to  the  extent  that 
any  unreasonable  error  or  delay  in 
payment  is  attributable  to  an  officer  or 
employee  of  the  IRS  (acting  in  an 
official  capacity)  being  erroneous  or 
dilatory  in  performing  a  ministerial  or 
managerial  act. 

(2)  An  error  or  delay  in  performing  a 
ministerial  or  managerial  act  will  be 
taken  into  account  only  if  no  significant 
aspect  of  the  error  or  delay  is 
attributable  to  the  taxpayer  involved  or 
to  a  person  related  to  the  taxpayer 
within  the  meaning  of  section  267(b)  or 
section  707(b)(1).  Moreover,  an  error  or 
delay  in  performing  a  ministerial  or 
managerial  act  will  be  taken  into 
account  only  if  it  occurs  after  the  IRS 
has  contacted  the  taxpayer  in  writing 
with  respect  to  the  deficiency  or 
payment.  For  purposes  of  this  paragraph 
(a)(2),  no  significant  aspect  of  the  error 
or  delay  is  attributable  to  the  taxpayer 
merely  because  the  taxpayer  consents  to 
extend  the  period  of  limitations. 

(b)  Definitions — (1)  Managerial  act 
means  an  administrative  act  that  occurs 
during  the  processing  of  a  taxpayer's 
case  involving  the  temporary  or 
permanent  loss  of  records  or  the 
exercise  of  judgment  or  discretion 
relating  to  management  of  personnel.  A 
decision  concerning  the  proper 
application  of  federal  tax  law  (or  other 
federal  or  state  law)  is  not  a  managerial 
act.  Fiulher,  a  general  administrative 
decision,  such  as  the  IRS's  decision  on 
how  to  organize  the  processing  of  tax 
returns  or  its  delay  in  implementing  an 
improved  computer  system,  is  not  a 
managerial  act  for  which  interest  can  be 
abated  under  paragraph  (a)  of  this 
section. 

(2)  Ministerial  act  means  a  procedural 
or  mechanical  act  that  does  not  involve 
the  exercise  of  judgment  or  discretion, 
and  that  occurs  during  the  processing  of 
a  taxpayer's  case  after  all  prerequisites 
to  the  act.  such  as  conferences  and 
review  by  supervisors,  have  taken  place. 
A  decision  concerning  the  proper 
application  of  federal  tax  law  (or  other 
federal  or  state  law)  is  not  a  ministerial 
act. 

(c)  Examples.  The  following  examples 
illustrate  the  provisions  of  paragraphs 
(b)  (1)  and  (2)  of  this  section.  Unless 
otherwise  stated,  for  purposes  of  the 
examples,  no  significant  aspect  of  any 
error  or  delay  is  attributable  to  the 
taxpayer,  and  the  IRS  has  contacted  the 


taxpayer  in  vmting  with  respect  to  the 
deficiency  or  payment.  The  examples 
are  as  follows: 

Example  1.  A  taxpayer  moves  from  one 
state  to  another  before  the  IRS  selects  the 
taxpayer's  income  tax  return  for  examination. 
A  letter  explaining  that  the  return  has  been 
selected  for  examination  is  sent  to  the 
taxpayer's  old  address  and  then  forwarded  to 
the  new  address.  The  taxpayer  timely 
responds,  asking  that  the  audit  be  transferred 
to  the  IRS's  district  office  that  is  nearest  the 
new  address.  The  group  manager  timely 
approves  the  request.  After  the  request  for 
transfer  has  been  approved,  the  transfer  of 
the  case  is  a  ministerial  act.  The 
Conmiissioner  may  (in  the  Commissioner's 
discretion)  abate  interest  attributable  to  any 
unreasonable  delay  in  transferring  the  case. 

Example  2.  An  examination  of  a  taxpayer's 
income  tax  return  reveals  a  deficiency  with 
respect  to  which  a  notice  of  deficiency  will 
be  issued.  The  taxpayer  and  the  IRS  identify 
all  agreed  and  unagreed  issues,  the  notice  is 
prepared  and  reviewed  (including  review  by 
District  Counsel,  if  necessary),  and  any  other 
relevant  prerequisites  are  completed.  The 
issuance  of  the  notice  of  deficiency  is  a 
ministerial  act.  The  Commissioner  may  (in 
the  Commissioner's  discretion]  abate  interest 
attributable  to  any  unreasonable  delay  in 
issuing  the  notice. 

Example  3.  A  revenue  agent  is  sent  to  a 
training  course  for  an  extended  period  of 
time,  and  the  agent's  sufiervisor  decides  not 
to  reassign  the  agent's  cases.  During  the 
training  course,  no  work  is  done  on  the  cases 
assigned  to  the  agent.  The  decision  to  send 
the  revenue  agent  to  the  training  course  and 
the  decision  not  to  reassign  the  agent's  cases 
are  not  ministerial  acts;  however,  both 
decisions  are  managerial  acts.  The 
Commissioner  may  (in  the  Conmiissioner's 
discretion]  abate  interest  attributable  to  any 
unreasonable  delay  resulting  from  these 
decisions. 

Example  4.  A  taxpayer  appears  for  an 
office  audit  and  sulnnits  all  necessary 
documentation  and  information.  The  auditor 
tells  the  taxpayer  that  the  taxpayer  will 
receive  a  copy  of  the  audit  re{>ort.  However, 
before  the  report  is  prepared,  the  auditor  is 
permanently  reassigned  to  another  group.  An 
extended  period  of  time  passes  before  the 
auditor's  cases  are  reassigned.  The  decision 
to  reassign  the  auditor  and  the  decision  not 
to  reassign  the  auditor's  cases  are  not 
ministerial  acts;  however,  they  are 
managerial  acts.  The  Commissioner  may  (in 
the  Commissioner's  discretion)  abate  interest 
attributable  to  any  unreasonable  delay 
resulting  from  these  decisions. 

Example  5.  A  taxpayer  is  notified  that  the 
IRS  intends  to  audit  the  taxpayer's  income 
tax  return.  The  agent  assigned  to  the  case  is 
granted  sick  leave  for  an  extended  period  of 
time,  and  the  taxpayer's  case  is  not 
reassigned.  The  decision  to  grant  sick  leave 
and  the  decision  not  to  reassign  the 
taxpayer's  case  to  another  agent  are  not 
ministerial  acts;  however,  they  are 
managerial  acts.  The  Commissioner  may  (in 
the  Commissioner's  discretion]  abate  interest 
attributable  to  any  unreasonable  delay  caused 
by  these  decisions. 


Example  6.  A  revenue  agent  has  completed 
an  examination  of  the  income  tax  return  of 
a  taxpayer.  There  are  issues  that  are  not 
agreed  upon  between  the  taxpayer  and  the 
IRS.  Before  the  notice  of  deficiency  is 
prepared  and  reviewed,  a  clerical  employee 
misplaces  the  taxpayer's  case  file.  The  act  of 
misplacing  the  case  file  is  a  managerial  act. 
The  Commissioner  may  (in  the 
Commissioner's  discretion]  abate  interest 
attributable  to  any  unreasonable  delay 
resulting  from  the  file  being  misplaced. 

Example  7.  A  taxpayer  invests  in  a  tax 
shelter  and  reports  a  loss  from  the  tax  shelter 
on  the  taxpayer's  income  tax  retiim.  IRS 
personnel  conduct  an  extensive  examination 
of  the  tax  shelter,  and  the  processing  of  the 
taxpayer's  case  is  delayed  because  of  that 
examination.  The  decision  to  delay  the 
processing  of  the  taxpayer's  case  until  the 
completion  of  the  examination  of  the  tax 
shelter  is  a  decision  on  how  to  organize  the 
processing  of  tax  returns.  This  is  a  general 
administrative  decision.  Consequently, 
interest  attributable  to  a  delay  caused  by  this 
decision  cannot  be  abated  under  paragraph 
(a)  of  this  section. 

Example  8.  A  taxpayer  claims  a  loss  on  the 
taxpayer's  income  tax  retiun  and  is  notified 
that  the  IRS  intends  to  examine  the  return. 
However,  a  decision  is  made  not  to 
commence  the  examination  of  the  taxpayer's 
return  until  the  processing  of  another  return, 
for  which  the  statute  of  limitations  is  about 
to  expire,  is  completed.  The  decision  on  how 
to  prioritize  the  processing  of  returns  based 
on  the  expiration  of  the  statute  of  limitations 
is  a  general  administrative  decision. 
Consequently,  interest  attributable  to  a  delay 
caused  by  this  decision  cannot  be  abated 
under  paragraph  (a)  of  this  section. 

Example  9.  During  the  examination  of  an 
income  tax  retiim,  there  is  disagreement 
between  the  taxpayer  and  the  revenue  agent 
regarding  certain  itemized  deductions 
claimed  by  the  taxpayer  on  the  return.  To 
resolve  the  issue,  advice  is  requested  in  a 
timely  manner  from  the  Office  of  Chief 
Counsel  on  a  substantive  issue  of  federal  tax 
law.  The  decision  to  request  advice  is  a 
decision  concerning  the  prop>er  application  of 
federal  tax  law;  it  is  neither  a  ministerial  nor 
a  managerial  act.  Consequently,  interest 
attributable  to  a  delay  resulting  fit>m  the 
decision  to  request  advice  cannot  be  abated 
under  paragraph  (a)  of  this  section. 

Example  10.  The  facts  are  the  same  as  in 
Example  9  except  the  attorney  who  is 
assigned  to  respond  to  the  request  for  advice 
is  granted  leave  for  an  extended  period  of 
time.  The  case  is  not  reassigned  during  the 
attorney's  absence.  The  decision  to  grant 
leave  and  the  decision  not  to  reassign  the 
taxpayer's  case  to  another  attorney  are  not 
ministerial  acts;  however,  they  are 
managerial  acts.  The  Commissioner  may  (in 
the  Commissioner's  discretion]  abate  interest 
attributable  to  any  uiueasonable  delay  caused 
by  these  decisions. 

Example  11.  A  taxpayer  contacts  an  IRS 
employee  and  requests  information  with 
respect  to  the  amount  due  to  satisfy  the 
taxpayer's  income  tax  liability  for  a  particular 
taxable  year.  Because  the  employee  fails  to 
access  the  most  recent  data,  the  employee 
gives  the  taxpayer  an  incorrect  amount  due. 
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A I  a  result,  the  taxpayer  pays  less  than  the 
aiaount  required  to  satisfy  Uie  tax  liability. 
Accessing  the  most  recent  data  is  a 
ministerial  act.  The  Commissioner  may  (in 
tifCommissioner's  discretion)  abate  interest 
attributable  to  any  unreasonable  error  or 
delay  arising  from  giving  the  taxpayer  an 
incorrect  amount  due  to  satisfy  the  taxpayer's 
income  tax  liabilify. 

Example  12.  A  taxpayer  contacts  an  IRS 
employee  and  requests  information  with 
retpect  to  the  amount  due  to  satisfy  the 
tdcpayer's  income  tax  liability  for  a  particular 
taxable  year.  To  determine  the  current 
fl^oimt  due,  the  employee  must  interpret 
ckinplex  provisions  of  federal  tax  law 
ihvolving  net  operating  loss  carrybacks  and 
fbtvign  tax  credits.  Because  the  employee 
incorrectly  interprets  these  provisions,  the 
employee  gives  the  taxpayer  an  incorrect 
sjihoimt  due.  As  a  result,  the  taxpayer  pays 
less  than  the  amount  required  to  satisfy  the 
tax  liability.  Interpreting  complex  provisions 
of  federal  tax  law  is  neither  a  ministerial  nor 
a  inanagerial  act.  Consequently,  interest 
attributable  to  an  error  or  delay  arising  from 
gi|ving  the  taxpayer  an  incorrect  amount  due 
tb  satisfy  the  taxpayer's  income  tax  liabilify 
iW  this  situation  cannot  be  abated  under 
paragraph  (a)  of  this  section. 

Example  13.  A  taxpayer  moves  from  one  ■ 
«t&te  to  another  afrer  the  IRS  has  undertaken 
at  examination  of  the  taxpayer's  income  tax 
il^tiun.  The  taxpayer  asks  that  the  audit  be 
transferred  to  the  IRS's  district  office  that  is 
nearest  the  new  address.  The  group  manager 
approves  the  request,  and  the  case  is 
transferred.  Thereafter,  the  taxpayer  moves  to 
y«t  another  state,  and  once  again  asks  that  the 
t«dit  be  transferred  to  the  IRS's  district  office 
that  is  nearest  that  new  address.  The  group 
manager  approves  the  request,  and  the  case 
19  again  transferred.  The  agent  then  assigned 
to  the  case  is  granted  sick  leave  for  an 
^itended  period  of  time,  and  the  taxpayer's 
case  is  not  reassigned.  The  taxpayer's 
repeated  moves  result  in  a  delay  in  the 
completion  of  the  examination.  Under 
puagraph  (a)(2)  of  this  section,  interest 
•itributable  to  Uiis  delay  cannot  be  abated 
b^use  a  significant  aspect  of  this  delay  is 
attributable  to  the  taxpayer.  However,  as  in 
&cample  5,  the  Commissioner  may  (in  the 
Commissioner's  discretion)  abate  interest 
Attributable  to  any  unreasonable  delay  caused 
W  the  managerial  decisions  to  grant  sick 
l^ve  and  not  to  reassign  the  taxpayer's  case 
another  agent. 

(d)  Effective  dates — (1)  In  general. 

:cept  as  provided  in  paragraph  (d)(2) 

this  section,  the  provisions  of  this 
section  apply  to  interest  accruing  with 
respect  to  deficiencies  or  payments  of 
^ly  tax  described  in  section  6212(a)  for 
k^ble  years  beginning  after  Jidy  30. 
11996. 

(2)  Special  rules— {i)  Estate  tax  The 
provisions  of  this  section  apply  to 
Interest  accruing  Mrith  respect  to 
(deficiencies  or  payments  of— 

(A)  Estate  tax  imposed  under  section 
ioOl  on  estates  of  decedents  dying  after 
My  30,  1996; 

(B)  The  additional  estate  tax  imposed 
linider  sections  2032A(c)  and 


2056A(b)(l)(B)  in  the  case  of  taxable 
events  occurring  after  July  30, 1996;  and 

(C)  The  additional  estate  tax  imposed 
imder  section  2056A(b)(l)(A)  in  the  case 
of  taxable  events  occurring  after 
December  31. 1996. 

(ii)  Gift  tax.  The  provisions  of  this 
section  apply  to  interest  accruing  with 
respect  to  deficiencies  or  payments  of 
gift  tax  imposed  under  chapter  12  on 
^fts  made  after  December  31. 1996. 

(iii)  Generation-skipping  transfer  tax. 
The  provisions  of  this  section  apply  to 
interest  accruing  with  respect  to 
deficiencies  or  payments  of  generation- 
skipping  transfer  tax  imposed  under 
chapter  13 — 

(A)  On  direct  skips  occurring  at  death, 
if  the  transferor  dies  after  July  30, 1996; 
and 

(B)  On  inter  vivos  direct  skips,  and  all 
taxable  terminations  and  taxable 
distributions  occurring  after  December 
31, 1996. 

§301.6404-2T    [Removed] 

Par.  3.  Section  301.6404-2T  is 
removed. 

Approved:  October  20, 1998. 
Michael  P.  Dolan. 
Deputy  Commissioner  of  Internal  Revenue. 

Donald  C  Lubick. 

Assistant  Secretary  of  the  Treasury. 

(FR  Doc.  98-33123  Filed  12-17-98;  8:45  am] 

BOJJNQ  CODE  4n»-01-U 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parts  100  and  165 
[USC6-1998-4896] 

Safety  Zones,  Security  Zones,  and 
Special  Local  Regulations 

agency:  Coast  Guard.  DOT. 
ACTION:  Notice  of  temporary  rules 
issued. 

summary:  This  dociunent  provides 
required  notice  of  substantive  rules 
adopted  by  the  Coast  Guard  and 
temporarily  effective  between  July  1. 
1998  and  September  30. 1998.  which 
were  not  published  in  the  Federal 
Register.  This  quarterly  notice  lists 
temporary  local  regulations,  sectuity 
zones,  and  safety  zones  of  limited 
duration  and  for  which  timely 
publication  in  the  Federal  Register  may 
not  have  been  possible. 
DATES:  This  notice  lists  temporary  Coast 
Guard  regulations  that  became  effective 
and  were  terminated  between  July  1. 
1998  and  September  30. 1998,  as  well  as 
several  regulations  which  were  not 
included  in  the  previous  quarterly  list. 


ADDRESSES:  The  Docket  Management 
Facility  maintains  the  pubUc  docket  for 
this  notice.  Documents  indicated  in  this 
notice  will  be  available  for  inspection  or 
copying  at  the  Docket  Management 
Facility,  U.S.  Department  of 
Transportation,  Room  FL-401,  400 
Seventh  Street  SW.,  Washington,  DC 
20593-0001  between  9  a.m.  and  5  p.m.. 
Monday  through  Friday,  except  Federal 
HoUdays.  You  may  electronically  access 
thb  public  docket  for  this  notice  on  the 
Internet  at  http://dms.dot.gov,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMAHON  CONTACT:  For 
questions  on  this  notice,  contact 
Lieutenant  Jimior  Grade  Mark 
Cunningham,  Office  of  Regulations  and 
Administrative  Law,  telephone  (202) 
267-6233.  For  questions  on  viewing,  or 
on  submitting  material  to  The  docket, 
contact  Dorothy  Walker.  Chief.  Dockets. 
Department  of  Transportation  (202) 
866-9329. 

SUPPLEMENTARY  INFORMATKM:  District 
Commanders  and  Captains  of  the  Port 
(COTF)  must  be  immediately  responsive 
to  the  safety  needs  of  the  waters  within 
their  jiuisdiction;  therefore.  District 
Commanders  and  COTPs  have  been 
delegated  the  authority  to  issue  certain 
local  regulations.  Safety  zones  may  be 
establi^ed  for  safety  or  environmental 
purposes.  A  safety  zone  may  be 
stationary  and  described  by  fixed  limits 
or  it  may  be  described  as  a  zone  around 
a  vessel  in  motion.  Security  zones  limit 
access  to  vessels,  ports,  or  waterfront 
facilities  to  prevent  injury  or  damage. 
Special  local  regulations  are  issued  to 
enhance  the  safety  of  participants  and 
spectators  at  regattas  and  other  marine 
events.  Timely  publication  of  these 
regulations  in  the  Federal  Register  is 
often  precluded  when  a  regulation 
responds  to  an  emergency,  or  when  an 
event  occurs  without  sufficient  advance 
notice.  However,  the  affected  public  is 
informed  of  these  regulations  through 
Local  Notices  to  Mariners,  press 
releases,  and  other  means.  Moreover, 
actiial  notification  is  provided  by  Coast 
Guard  patrol  vessels  enforcing  the 
restrictions  imposed  by  the  regulation. 
Because  mariners  are  notified  by  Coast 
Guard  officials  on-scene  prior  to 
enforcement  action.  Federal  Register 
notice  is  not  required  to  place  the 
special  local  regulation,  sectirity  zone, 
or  safety  zone  in  effect.  However,  the 
Coast  Guard,  by  law,  must  publish  in 
the  Federal  Register  notice  of 
substantive  rules  adopted.  To  meet  this 
obligation  without  imposing  undue 
expense  on  the  public,  the  Coast  Guard 
periodically  publishes  a  list  of  these 
temporary  special  local  rej^ulations. 
security  zones,  and  safety  zones. 
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Pennanent  regulations  are  not  included 
in  this  list  because  they  are  published 
in  their  entirety  in  the  Federal  Register. 
Temporary  regulations  may  also  be 
published  in  their  entirety  if  sufficient 
time  is  available  to  do  so  before  they  are 
placed  in  effect  or  tenninated.  The 


safety  zones,  special  local  regulations 
and  security  zones  listed  in  this  notice 
have  been  exempted  firom  review  under 
Executive  Order  12866  because  of  their 
emergency  nature,  or  limited  scope  and 
temporary  effectiveness. 

The  following  regidations  were  placed 
in  effect  temporarily  during  the  period 

Quarterly  Report 


July  1, 1998  and  September  30, 1998, 
unless  otherwise  indicated. 

Dated:  December  15, 1998. 
Michael  L.  Emge, 

Commander,  U.S.  Coast  Guard.  Executive 
Secretary,  Marine  Safety  Council. 


COTP  docket 


GUAM  98-001  „... 

GUAM  98-002  

HOUSTOh^GALVESTON  98-008 

HU^^•|NGTON  98-004 

JACKSONVILLE  98-061  , 

NEW  ORLEANS  98-01 1  

NEW  ORLEANS  98-012  

NEW  ORLEANS  98-013 

NEW  ORLEANS  98-014  

NEW  ORLEANS  9fr-016  

NEW  ORLEANS  98-017  „... 

NEW  ORLEANS  98-020 

NEW  ORLEANS  98-022  

PADUCAH  98-002  

PADUCAH  98-003  

PADUCAH  98-004  

PORT  ARTHUR  98-009 

PRINCE  WILLIAM  SOUND  98-001 

SAN  DIEGO  98-017 

SAN  FRANCISCO  98-020  

SAN  FRANCISCO  BAY  97-007  ... 

SAN  FRANCISCO  BAY  98-017 

SAN  FRANCISCO  BAY  98-022  ..... 

SAN  JUAN  9a-052 

SAN  JUAN  98-057 

SAN  JUAN  9&-060 

SAVANNAH  98-040  

ST.  LOUIS  98-001  

TAMPA  98-063 


Location 


NAVAL    ANCHORAGE    B.    APRA    HARBOR. 

GUAM. 
WATERS    INSIDE    APRA    OUTER    HARBOR. 

GUAM. 

HOUSTON.  TX  

KANAWHA  RIVER.  M.  83  TO  90  

ATLANTIC  OCEAN.  MAYPORT,  FL 

MISSISSIPPI  RIVER.  M.  94  TO  95 

NEW  ORLEANS,  LA 

KENNER,  LA 

MISSISSIPPI  RIVER,  M.  94  TO  95 

LWR  MISSISSIPPI  RIVER.  M.  94  TO  95  ... 

MISSISSIPPI  RIVER.  M.  94  TO  95 

LWR  MISSISSIPPI  RIVER.  M.  94  TO  96  ... 

LAKE  WASHINGTON  

OHK)  RIVER.  M.  970  TO  974  

0HK5  RIVER.  M.  901  TO  904  

MISSISSIPPI  RIVER.  M.  929 TO  931  .... 

NECHES  RIVER.  BEAUMONT,  TX 

PRINCE  WILUAM  SOUND 

SAN  DIEGO,  CA 

SAN  FRANCISCO  BAY.  SAN  FRANCISCO,  CA  .'. 

SAN  FRANCISCO  BAY,  CA 

CUISUN  BAY,  CA 

SAN  FRANCISCO,  CA  

SAN  JUAN.  PUERTO  RICO 

SAN  JUAN,  PUERTO  RICO 

VIRGIN  ISLANDS  

CAUBOGUE  SOUND.  HILTON  HEAD  iSLAND 

sc. 

MISSISSIPPI  RIVER,  M.  179.2  TO  182.5 

TAMPA  BAY,  FL 


Type 


SAFETY  ZONE 
SAFETY  ZONE 


SAFETY 

SAFETY 

SAFETY 

SAFETY 

SAFETY 

SAFETY 

SAFETY 

SAFETY 

SAFETY 

SAFETY 

SAFETY 

SAFETY 

SAFETY 

SAFETY 

SAFETY 

SAFETY 

SAFETY 

SAFETY 

SAFETY 

SAFETY 

SAFETY 

SAFETY 

SAFETY 

SAFETY 

SAFETY 


ZONE 

ZONE 

ZONE 

ZONE 

ZONE 

ZONE 

ZONE 

ZONE 

ZONE. 

ZONE. 

ZONE. 

ZONE. 

ZONE. 

ZONE. 

ZONE. 

ZONE. 

ZONE. 

ZONE. 

ZONE. 

ZONE. 

ZONE. 

ZONE. 

ZONE  . 

ZONE. 

ZONE  . 


SAFETY  ZONE 
SAFETY  ZONE 


QUARTERLY  REPORT 


District  docket 


01-98-002 
01-98-049 
01-98-059 
01-98-068 

01-98-075 
01-98-077 
01-98-081 
01-98-086 
01-08-088 
01-98-094 
01-9&-095 
01-98-096 
01-98-098 
01-98-099 
01-98-100 
01-98-106 
01-98-109 
01-08-110 
01-98-111 
01-98-118 
01-98-119 


Locatton 


LWR  HUDSON  RIVER.  NEW  YORK  

HEMPSTEAD  HARBOR,  NEW  YORK  

HUDSON  RIVER,  NEW  YORK 

WESTERN  LONG  ISLAND  SOUND.  RYE.  NEW 
YORK. 

NORTH  HAVEN.  ME  

NEW  YORK  HARBOR.  NEW  YORK 

BOSTON  HARBOR.  BOSTON.  MA 

HUDSON  RIVER,  NEW  YORK 

HUDSON  RIVER.  NEW  YORK 

BURNTCOAT  HARBOR.  SWANS  ISLAND.  ME  "." 

CASTINE  HARBOR.  CASTINE.  ME 

PASSAMAQUODDY  BAY.  EASTPORT,  ME 

BOSTON  HARBOR,  BOSTON.  MA 

NEW  YORK  HARBOR.  LOWER  BAY  

NEW  YORK  HARBOR.  UPPER  BAY 

NEWPORT.  Rl  

HAMMERSMITH  FARM.  NEWPORT,  Rl'  ..." 

FORE  RIVER,  PORTLAND,  ME 

NEW  YORK  HARBOR,  UPPER  BAY 
BEVERLY  HARBOR,  BEVERLY.  MA 


Type 


n  loftl  90  PENOBSCOT  RIVER.  BUCKSPORT.  ME 

01-98-120  „ I  BAR  HARBOR.  ME 


SAFETY  ZONE  . 
SAFETY  ZONE  . 
SAFETY  ZONE  . 
SAFETY  ZONE  . 

SAFETY  ZONE  . 
SAFETY  ZONE  . 
SAFETY  ZONE  . 
SAFETY  ZONE  . 
SAFETY  ZONE  . 
SAFETY  ZONE  . 
SAFETY  ZONE  .. 
SAFETY  ZONE  .. 
SAFETY  ZONE  .. 
SAFETY  ZONE  .. 
SAFETY  ZONE  .. 
SAFETY  ZONE  .. 
SAFETY  ZONE.. 
SAFETY  ZONE  .. 
SAFETY  ZONE  .. 
SAFETY  ZONE  .. 
SAFETY  ZONE  .. 
SAFETY  ZONE  .. 


Effedive 
date 


7/4/98 
8/26/98 

7/4/98 
7/19/98 
9/23/98 

7/4/98 

7/4/98 

7/4/98 
7/16/98 
7/15/98 
7/26/98 
8/15/98 
7/22/98 
9/17/98 
9/18/98 
9/17/98 

7/4/98 
9/21/98 
8/26«8 
7/26/98 
■  7/4/98 
7/21/98 
9/13/98 
8/18/98 

9/9«8 
9/20/96 

7/4/98 

9/9/98 
9/23/98 


Effective 
date 


9/13/98 

7/11/98 

7/1 8«8 

7/4/98 

8/8/98 

7/16«8 

7/23«8 

7/19/98 

8/1/98 

7/3«8 

7/4«8 

7/4/98 

7/2S«8 

7/11/98 

7/18/98 

8/7/98 

7/28/98 

8/10/98 

8/2Q«8 

8/2/98 

8/15/98 

8/8/98 
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District  docket 


Location 


Type 


Effective 
date 


1)1-98-121 
01-98-126 
01-98-132 
01-98-135 
01-98-136 

SII-98-137 
11-98-142 
W-98-143 
01-98-145 
01-98-149 
01-98-150 
1-98-153 


«)8-98-057 
Q8-98-039 
08-«8-O42 
08-98-050 
09-98-017 
09-98-020 
09-98-026 
09-98-027 
09-98-028 
09-98-031 
09-98-032 
09-98-033 
09-98-034 
98-035 


T- 


09-98-036 
09-98-039 
09-98-040 
09-9fr-O41 
09-98-044 


<»^98-047 
I9-0&-048 
19^98-049 
13-98-005 
13-98-013 
13-98-014 
13-98-015 
13-98-016 
13-98-017 
13-98-018 
13-98-019 
3-98-020 
3-98-021 
3-08-022 
1»-98-024 
13-98-025 
13-98-027 
13-98-028 
13-98-029 
13-98-030 


HUDSON  RIVER.  MANHATTAN.  NY 

CASCO  BAY.  PORTLAND.  ME 

PENOBSCOT  BAY.  ROCKPORT.  ME  „.... 

HUDSON  RIVER.  COLD  SPRING.  NY  . — 

NEW  YORK  HARBOR.  UPPER  BAY 

FALMOUTH.  MA  - 

NEWPORT.  Rl  

PISCATAQUA  RIVER.  PORTSMOUTH.  NH 

NEW  YORK  HARBOR.  UPPER  BAY 

NEWPORT.  Rl _ 

BAR  HARBOR.  ME -... 

EAST  RIVER.  NEW  YORK 

CAFE  FEAR  RIVER.  SOUTHPORT.  NC 

SMITH  CREEK.  ORIENTAU  NC 

PATAPSCO  RIVER.  BALTIMORE.  MD 

NORFOLK  HARBOR.  NORFOLK.  VA 

ELIZABETH  RIVER.  PORTSMOUTH.  VA 

HARBOR  PARK.  NORFOLK.  VA 

HARBOR  PARK.  NORFOLK.  VA  

PORT  OF  WILMINGTON.  NC  

VIRGINIA  BEACH.  VA 

VIRGINIA  BEACH.  VA „ 

SAN  JUAN.  PR 

CHARLESTON.  SC  - 

CHARLESTON.  SC  

JOHNS  RIVER.  JACKSONVILLE,  FL 

SAN  JUAN.  PUERTO  RICO 

BAHIA  DE  PONCE.  PUERTO  RICO 

TENNESSEE  RIVER.  M.  645  TO  649 

TENNESSEE  RIVER.  M.  324  TO  344.5 

OHIO  RIVER.  M.  469.2  TO  470.5 

TENNESSEE  RIVER.  M.  157  TO  159 

OHIO  RIVER.  M.  557  TO  558 

LAKE  MUSKEGON.  MUSKEGON.  Ml 

LAKE.  MICHIGAN  - 

LAKE  MICHIGAN.  MUSKEGON,  Ml 

LAKE  MICHK3AN.  NORTH  BEACH.  Ml  

LAKE  MKJHIGAN.  MICHIGAN  CITY.  IN 

LAKE  MKJHIGAN.  MICHK3AN  QTY.  IN 

ST.  JOSEPH.  Ml 

CHICAGO.  IL  ~ 

BLACK  RIVER.  SOUTH  HAVEN.  Ml  „ 

KALAMAZOO  LAKE  AND  RIVER.  SUAGATUCK. 
Ml. 

WHITE  LAKE.  WHITEHALL.  Ml  -„ 

NORTH  PIER,  SOUTH  HAVEN.  Ml  

GRAND  RIVER.  GRAND  HAVEN.  Ml  

LAKE  MK^HIGAN.  HAMMOND,  IN 

LAKE  MICHIGAN.  NEW  BUFFALO.  Ml  

LAKE  MICHIGAN.  CHCAGO.  IL 

LAKE  MICHIGAN.  MICHIGAN  CITY.  IN 

LAKE  MICHIGAN.  PENWATER.  Ml 

NAVY  PIER.  CHICAGO.  IL _ 

LAKE  MK;HK3AN.  GRAND  HAVEN.  Ml  

COMMENCEMENT  BAY.  TACOMA.  WA 

COLUMBIA  RIVER.  KENNEWICK.  WA  

COLUMBIA  RIVER.  ASTORIA.  OR 

COLUMBIA  RIVER.  VANCOUVER.  WA  

COLUMBIA  RIVER.  RAINIER.  OR 

COLUMBIA  RIVER.  ST.  HELENS.  OR  

GRAYS  HARBOR.  WESTPORT.  WA 

WILLAMETTE  RIVER.  PORTLAND.  OR 

WILLAMETTE  RIVER,  PORTLAND.  OR 

CHEHAUS  RIVER,  ABERDEEN.  WA 

LAKE  WASHINGTON.  SEATTLE.  WA 

LAKE  WASHINGTON.  SEATTLE.  WA 

COLUMBIA  RIVER.  ASTORIA.  OR 

WILLAMETTE  RIVER.  PORTLAND.  OR 

WILLAMETTE  RIVER.  PORTLAND,  OR 

COLUMBIA  RIVER.  PORTLAND.  OR -... 

WILLAMETTE  RIVER.  PORTLAND.  OR 


SAFETY  ZONE 

8/20/98 

SAFETY  ZONE  .„ 

8/8/98 

SAFETY  ZONE 

8/20/98 

SAFETY  ZONE 

9/12/98 

SAFETY  ZONE 

9/12/98 

SAFETY  ZONE 

9/6/98 

SAFETY  ZONE 

9/18/98 

SAFETY  ZONE 

9/11/98 

SAFETY  ZONE 

9/28/98 

SAFETY  ZONE 

9/23/98 

SAFETY  ZONE 

9/19/98 

SAFETY  ZONE 

9/20/98 

SAFETY  ZONE 

7/4/98 

SAFETY  ZONE 

7/4/98 

SAFETY  ZONE 

7/25/98 

SAFETY  ZONE 

7/25/98 

SAFETY  ZONE 

8/11/98 

SAFETY  ZONE „.. 

SAFETY  ZONE 

9/4/98 
9/5/98 

SAFETY  ZONE 

6/25/98 

SAFETY  ZONE 

9/25/98 

SAFETY  ZONE 

REG  NAV  AREA  

9/26/98 
8/10/98 

SAFETY  ZONE 

a/8/98 

SPECIAL  LOCAL 

SPECIAL  LOCAI 

714/98 
7/14/98 

SPECIAL  LOCAL 

SPECIAL  LOCAL 

7/1 9«8 
9/13/98 

SPECIAL  LOCAL 

9/7/98 

SPECIAL  LOCAL 

8/30/98 

SPECIAL  LOCAL 

7/4/98 

SPECIAL  LOCAL 

7/5/98 

SPECIAL  LOCAL 

SAFETY  ZONE 

9/4/98 
7/1/98 

SAFETY  ZONE 

7/3/98 

SAFETY  ZOI^ 

7/17/98 

SAFETY  ZONE 

7/18/98 

SAFETY  ZONE 

7/11/98 

SAFETY  ZONE 

7/19/98 

SAFETY  ZONE 

7/16/98 

SAFETY  ZONE 

7/16/98 

SAFETY  ZONE 

7/24/98 

SAFETY  ZONE 

7/25/98 

SAFETY  ZONE 

7/25/98 

SAFETY  ZONE 

SAFETY  ZONE 

8/8/98 
8/1/98 

SAFETY  ZONE 

7/28/98 

SAFETY  ZONE 

8/1/98 

SAFETY  ZONE 

6/2/98 

SAFETY  ZONE 

8/28/98 

SAFETY  ZONE 

8/15/98 

SAFETY  ZONE 

8/22/98 

SAFETY  ZONE 

8/23/98 

SAFETY  ZONE 

7/5/98 

SAFETY  ZONE 

7/4/98 

SAFETY  ZONE 

7/4/98 

SAFETY  ZONE „... 

SAFETY  ZONE 

7/4/98 
7/11/98 

SAFETY  ZONE 

7/4/98 

SAFETY  ZONE 

7/4/98 

SAFETY  ZONE 

7/4/98 

SAFETY  ZONE 

7/4/98 

SAFETY  ZONE 

7/4/98 

SPECIAL  LOCAL 

8/6/98 

SAFETY  ZONE 

8/6/98 

SAFETY  ZONE 

8/8/98 

SAFETY  ZONE 

8/14/98 

SAFETY  ZONE i 

SECURITY  ZONE  

SECURITY  ZONE  

8/31/98 
9/12/98 
9/1 2«8 
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District  docket 


13-98-031 
13-98-032 
13-98-033 
13-98-034 


Location 


WILLAMETTE  RIVER.  PORTLAND,  OR 

ELLIOTT  BAY,  SEATTLE,  WA  

COMMENCEMENT  BAY.  TACOMA,  WA 
COMMENCEMENT  BAY,  TACOMA.  WA 


Type 


SECURITY  ZONE 
SECURITY  ZONE 
SAFETY  ZONE  .... 
SAFETY  ZONE  .... 


Effective 
date 


9/12/98 
9/13/98 
9/18/98 
9/18/98 


(FR  Doc.  98-33590  Filed  12-17-98;  8:45  am] 

BIUMG  COOC  4»1»-1S-U 


Q^l 

DEPARTMENT  OF  TRANSPORTATION 

O^H 

Coast  Guard 

^H 

33  CFR  Part  117 

2H 

[CGD11-96-011] 

RIN  2115-VkE47 

4H 

Drawt>ridge  Operation  Regulations; 
Sacramento  River,  CA-160  Highway 
Bridge  at  Isleton,  Solano  County,  CA 

^  ^^1 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

DE 
18 


1998 


SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Coast  Guard  (USCG)  has  issued 
a  temporary  deviation  to  regulations 
governing  opening  of  the  California 
Department  of  Transportation  (Caltrans) 
bascule  bridge  over  the  Sacramento 
River  at  Isleton,  CA  (the  Isleton  Bridge). 
The  deviation  speci^es  the  east  leaf  of 
the  bridge  need  not  open  for  the  passage 
of  vessels  from  January  4. 1999  through 
Januaiy  15. 1999.  The  purpose  of  this 
deviation  is  to  allow  Caltrans  to  remove, 
fabricate  and  replace  mechanical  drive 
bearings  for  the  bridge  lifting 
mechanism. 

DATES:  Effective  period  of  the  deviation 
is  9:00  a.m.  January  4. 1999  through 
5:00  p.m.  January  15, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Jeny  Dimes,  Bridge  Administrator, 
Eleventh  Coast  Guard  District,  Building 
50-6.  Coast  Guard  Island.  Alameda.  CA 
94501-5100.  telephone  (510)  437-3515. 
SUPPLEMENTARY  INFORMATION:  On 
October  22. 1998.  CalTrans  requested  to 
close  the  east  leaf  of  the  bridge  from 
November  30, 1998  through  December 
11, 1998.  With  one  leaf  operation,  the 
horizontal  clearance  through  the  bridge, 
at  the  waterline,  is  100  feet  (30.5 
meters).  The  Coast  Guard  contacted 
commercial  operators  who  might  be 
affected  by  this  change  in  operation.  A 
local  marine  contractor  advised  their 
vessel  requiring  73  feet  horizontal 
clearance  was  scheduled  to  work 
upstream  of  Isleton  imtil  mid  E)ecember, 
1998  and  asked  that  the  bridge  repairs 


be  delayed.  The  USCG  noted  Uiat  the 
Caltrans  Tower  Bridge  in  Sacramento, 
on  the  same  waterway,  was  scheduled 
to  close  for  repair  on  January  1, 1999. 
The  USCG  noted  also  that  marine 
interests  had  been  advised  of  the  work 
at  Tower  Bridge,  and  since  they  had  not 
objected  to  it,  they  would  likely  not 
object  to  work  during  the  same  time 
period  at  Isleton.  On  November  3, 1998, 
the  Coast  Guard  asked  CalTrans  if  they 
would  agree  to  postpone  the  work  until 
after  January  1, 1999.  CalTrans 
rescheduled  the  work  from  January  4 
through  January  15, 1999.  The  USCG 
now  anticipates  that  the  economic 
consequences  of  this  deviation  will  be 
minimal.  The  100  ft.  horizontal 
clearance  with  one  leaf  operation  will 
provide  sufficient  clearance  for  other 
vessels  requiring  passage,  hence  it  will 
not  pose  an  economic  burden  for 
waterway  users.  The  deviation  from 
these  regulations  is  authorized  in 
accordance  with  33  CFR  117.35. 
Existing  operating  regulations  in  33  CFR 
117.189  require  on-demand  bridge 
openings  from  9  a.m.  to  5  p.m. 
November  1  through  April  30  annually, 
and  on  four  hotu^  advance  notice  at  all 
other  times  diuing  that  period. 

Dated:  December  11, 1998. 
CD.  Wurster, 

Captain,  U.S.  Coast  Guard.  Acting 
Commander,  Eleventh  Coast  Guard  District. 
[FR  Doc.  98-33593  Filed  12-17-98;  8:45  am] 
MLUNG  CODE  4«10-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGD11-08-009] 

R1N2115-AE47 

DrawtMidge  Operation  Regulations; 
Sacramento  River,  CA 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

SUMMARY:  The  Coast  Guard  has  issued  a 
temporary  deviation  to  the  regulations 
governing  operation  of  the  California 
Department  of  Transportation  (Caltrans) 


vertical  Hfl  bridge  (Tower  Bridge), 
which  spans  the  Sacramento  River  at 
mile  59.0  (km  95.0)  between 
Sacramento,  Sacramento  County,  and 
West  Sacramento.  Yolo  County, 
Cahfomia.  The  deviation  specifies  that 
the  bridge  need  not  open  for  the  passage 
of  vessels  from  January  1, 1999  through 
February  28, 1999.  The  deviation  is 
needed  to  allow  Caltrans  and  its 
contractors  to  replace  the  control 
system.  The  work  requires  the  bridge  to 
remain  closed  throu^out  the  period. 
The  Coast  Guard  will  require  the  bridge 
be  opened  in  emergencies  if  at  least  4 
hours  advance  notice  is  given. 

DATES:  Effective  period  of  the  deviation 
is  January  1, 1999  through  February  28, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jerry  Olmes,  Bridge  Administrator, 
Eleventh  Coast  Guard  District,  Building 
50-6  Coast  Guard  Island,  Alameda,  CA 
94501-5100,  telephone  (510)  437-3515. 

SUPPLEMENTARY  INFORMATION:  The  Coast 
Guard  anticipates  that  the  economic 
consequences  of  this  deviation  will  be 
minimal.  The  bridge  provides  30  feet 
vertical  clearance  over  Mean  High  Water 
in  the  closed  position.  Recreational  and 
commercial  vessel  traffic  is  limited 
during  the  winter,  and  most  recreational 
vessels  can  transit  the  bridge  without  a 
bridge  opening.  Similarly,  many  of  the 
emergency  response  vessels  can  transit 
the  closed  bridge,  and  the  4-hour 
emergency  opening  provision  would 
enable  the  bridge  to  open  for  larger 
marine  eqmpment  needed  for  such 
emergencies  as  levee  repair  or  other 
flood  fighting  efforts.  With  adequate 
Local  Notice  to  Mariners  and  Broadcast 
Notice  to  Mariners  notification, 
commercial  vessel  operators  should 
have  ample  time  to  plan  transits 
accordingly.  This  deviation  bom  the 
normal  operating  regulations  in  33  CFR 
1 1 7. 1 89  is  authorized  in  accordance 
with  the  provisions  of  33  CFR  117.35. 

Dated:  December  11 ,  1998. 
CD.  Wurster, 

Captain,  U.S.  Coast  Guard  Acting 
Commander,  Eleventh  Coast  Guard  District. 
[FR  Doc.  98-33592  Filed  12-17-98;  8:45  am) 
HLLMQ  CODE  4t10-1S-M 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IOCFRPart52 
SC-035-1-M33a;FRL-6204-1] 

^roval  and  Promulgation  of 
mplementation  Plans;  South  Carolina 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
iCnON:  Direct  final  rule. 


iMMARY:  EPA  is  approving  revisions  to 
e  Cherokee  County  ozone 

E'  itenance  area  portion  of  the  South 
Una  Air  Quality  Implementation 
or  State  Implementation  Plan  (SIP) 
submitted  on  June  27, 1998,  through  the 
South  Carolina  Department  of  Health 
and  Environmental  Control  (SC  DHEC). 
This  SIP  revision  updates  the  emissions 
inventory  and  emissions  budget 
Bstablished  in  the  Cherokee  Coimty 
Ozone  Maintenance  Plan  for  conducting 
transportation  conformity  analyses  in 
Bccordance  with  the  requirements  of  the 
dean  Air  Act  (CAA). 
DATES:  This  direct  final  rule  is  effective 
February  16, 1999  without  further 
notice,  imless  EPA  receives  adverse 
comment  by  January  19, 1999.  If  adverse 
comments  are  received,  EPA  will 
pubUsh  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  pubUc  that  the  rule  will 
not  take  effect. 

ADDRESSES:  All  comments  should  be 
addressed  to  Lynorae  Benjamin  at 
Region  4  EPA  Air,  Pesticides  and  Toxics 
Management  Division,  Air  Planning 
Branch,  61  Forsyth  Street,  SW,  AtlanU, 
Georgia  30303. 

Copies  of  the  dociunents  relative  to 
this  action  are  available  for  public 
inspection  diuing  normal  business 
hours  at  the  following  locations.  Persons 
wanting  to  examine  these  dociunents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day.  Reference  file 
number  SC-035-9833.  The  Region  4 
office  may  have  additional  background 
dociunents  not  available  at  the  other 
locations. 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
EPA,  401  M  Street,  SW,  Washington,  DC 
20460. 

EPA,  Region  4  Air,  Pesticides  and 
Toxics  Management  Division,  Air 
Planning  Branch,  61  Forsyth  Street,  SW, 
Atlanta,  Georgia  30303. 


SC  DHEC,  Bureau  of  Air  Quality,  2600 
Bull  Street,  Coliunbia,  South  Carolina 
29201. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lynorae  Benjamin  at  (404)  562-9040. 
Reference  file  SC-035-9833. 
SUPPLEMENTARY  INFORMATION:  The 
following  sections:  Background, 
Analysis  of  the  State's  Submittal,  and 
Final  Action,  provide  additional 
information  concerning  the  revisions  to 
the  Cherokee  County  Ozone 
Maintenance  Area  portion  of  the  South 
Carolina  SIP. 

I.  Background 

On  November  6, 1991,  Cherokee 
Coimty  was  designated  by  EPA  as  a 
marginal  nonattainment  area  because  of 
multiple  exceedances  in  1988  of  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  ozone  at  the  air  quality 
monitor  located  in  the  Cowpens 
National  Battle  Field.  After  three 
consecutive  years  of  satisfactory  air 
quality  data,  Cherokee  County  was 
redesignated  to  attainment  for  the  one 
hour  ozone  standard  on  December  15, 
1992.  A  maintenance  plan  for  Cherokee 
County  was  submitted  to  and  approved 
by  EPA  to  help  assure  continued 
attainment  of  the  ozone  standard. 
MOBILE  model  4.1  (the  current  model 
at  that  time)  was  used  to  estimate  the 
emissions  inventory  and  emissions 
budgets  for  the  maintenance  plan. 

Any  update  to  the  mobile  emissions 
budget  must  use  the  latest  planning 
assumptions  including  the  currently 
approved  version  of  the  mobile  model, 
llie  update  contained  in  this  SIP 
submittal  uses  MOBILE  5a,  the  currently 
specified  model  for  use  in  the 
preparation  or  revision  of 
implementation  plans  in  maintenance 
areas,  to  the  estimate  emissions 
inventory  and  emissions  budgets. 

n.  Analysis  of  the  State's  Submittal 

As  stated  previously,  this  SIP 
submittal  is  based  on  MOBILE  5a,  the 
currently  specified  model  for  use  in  the 
preparation  or  revision  of 
implementation  plans  in  maintenance 
areas,  to  estimate  the  emissions 
inventory  and  emissions  budget  levels. 
This  revision  also  incorporates  the 
addition  of  an  emissions  safety  margin 
to  the  on-road  emissions  source 
category.  The  safety  margin  is  made 
possible  by  an  emissions  reduction  in 
the  area  source  category  for  nitrogen 


oxides  (NOx)and  volatile  organic 
compounds  (VOC)  emissions  bom 
residential  wood  burning.  The  previous 
SIP  submittal  overestimated  emissions 
from  residential  wood  burning. 
Furthermore,  the  previous  SIP  submittal 
used  a  projected  population  growth 
from  1990  to  2002  of  11.6  percent  based 
on  the  1992  South  Carolina  Statistical 
Abstracts.  More  recent  data  from  the 
1995  South  Carolina  Abstracts  indicate 
that  the  projected  growth  rate  will  be 
12.5  percent  for  that  period  of  time. 

The  CAA,  as  amended  in  1990, 
defines  conformity  to  an 
implementation  plan  as  conformity  to 
the  plan's  purpose  of  reducing  the 
severity  and  number  of  violations  of  the 
NAAQS  and  achieving  expeditious 
attainment  of  such  standards. 
Specifically,  the  CAA  requires  that 
transportation  improvement  programs 
(TIP)  and  long  range  transportation 
plans  that  are  federally  funded  or 
approved  not  cause  or  contribute  to  any 
new  violation,  increase  the  fiequency  or 
severity  of  any  existing  violation,  or 
delay  timely  attainment  of  any  standard 
or  any  required  interim  emission 
reductions  or  other  milestones  in  any 
area.  Therefore,  the  emissions  exi>ected 
from  implementation  of  such 
transportation  plan  and  programs  must 
be  consistent  with  estimates  of 
emissions  from  a  maintenance  plan. 

This  SIP  contains  comprehensive 
inventories  for  VOC,  NOx,  and  carbon 
monoxide  (CO)  emissions  for  the 
Cherokee  County  Maintenance  Area. 
The  inventories  include  point  sources, 
area  sources,  on-road  mobile,  non-road 
mobile,  and  biogenic  sources,  including 
the  safety  margin.  The  emissions  safety 
margin  and  the  on-road  emissions 
source  category,  combined,  comprise 
the  total  conformity  emissions  budget. 

The  following  tables  list  a  summary  of 
the  CO,  NOx.  and  VOC  emissions  for 
1990,  as  well  as  a  projection  of  these 
emissions  for  2002.  The  1990  data  was 
taken  from  the  "1990  Base  Year  Ozone 
Emissions  Inventory  for  Cherokee 
Coimty,  South  Carolina  Nonattainment 
Area,"  March  1995.  The  on-road  mobile 
source  projections  are  based  on  MOBIL£ 
5a  modeling.  All  other  projections  are 
based  on  population  growth  from  the 
1995  South  Carolina  Statistical 
Abstracts.  The  projected  population 
growth  from  1990  to  2002  is  12.5 
percent. 
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Cherokee  County  Maintenance  Area— Summary:  Daily  and  Annual  Emissions  Projections  for  1990  through 

2002 


Pollutant 

Tons/Day 

Tons/Year 

1990 

2000 

2002 

1990 

2000 

2002 

VOC 

43.47 

9.38 

74.23 

42.33 

9.24 

46.64 

42.41 

9.15 

44.24 

10,148.40 

3.439.30 

30.096.10 

9.739.86 

3.388.29 

20,338.60 

NOx 

CO 

9.772.69 
3.357.73 

19,527.31 

Cherokee  County  Maintenance  Area— Daily  and  Annual  VOC  Emissions  Projections  for  1990  through  2002 


VOC  Emissions 

Tons/Day 

Tons/Year 

1990 

2000 

2002 

1990 

2000 

2002 

Point  Sources „ 

Area  Sources  

On-road  Mobile  

Non-road  Mobile  

Biogenic  Sources 

2.02 
3.79 
6.11 
0.23 
31.32 
NA 

2.23 
4.19 
4.32 
0.25 
31.32 
0.01 

2.27 
4.27 
4.28 
0.26 
31.32 
0.01 

614.10 

1.596.40 

2.229.20 

71.10 

5.637.60 

NA 

677.97 

1.762.43 

1.578.37 

78.49 

5.637.60 

5.00 

690.86 

1.795.95 

1,563.29 

79.99 

Safety  margin 

5,637.60 

5.00 

Total 

43.47 

42.32 

42.41 

10.148.40 

9.739.86 

9.772.60 

CHEROKEE  County  Maintenance  Area— Daily  and  Annual  NOx  Emissions  Projections  for  1990  through  2002 


NOx  Emissions 


Point  Sources 

Area  Sources  ..... 
On-road  MobNe  .. 
Non-road  Mobile 
Biogenic  Sources 
Safety  margin 

Total 


Tons/Day 


1990 


0.82 
0.21 
7.79 
0.55 
NA 
NA 


9.37 


2000 


0.91 
0.23 
7.45 
0.61 
NA 
0.03 


9.23 


2002 


0.93 
0.24 
7J4 
0.62 
NA 
0.03 


9.16 


Tons/Year 


1990 


270.20 

147.10 

2,843.90 

178.10 

NA 

NA 


3,438.30 


2000 


298.30 

162.40 

2,720.97 

196.62 

NA 

10.00 


3,388.29 


2002 


303.98 

165.49 

2,677.91 

200.36 

NA 

10.00 


3.357.74 


Cherokee  County  Maintenance  Area— Daily  and  Annual  CO  Emissions  Projections  for  1990  through  2002 


CO  Emissions 


Point  Sources 

Aibb  Sources 

On-road  Mobile  .. 
Noiwoad  Mobile 
Biogenic  Souroes 

Total 


Torts/Day 


1990 


0.26 

5.84 

64.92 

3.20 

NA 


74.22 


2000 


0.29 

6.45 

36.36 

3.53 

NA 


46.63 


2002 


0.29 

6.57 

33.77 

3.60 

NA 


44.23 


Tons/Year 


1990 


83.20 

5,319.70 

23,605.80 

997.40 

NA 


30,096.10 


2000 


91.85 

5372.95 

13,272.67 

1.101.13 

NA 


20,338.60 


2002 


93.60 

5,984.66 

12,326.98 

1,122.08 

NA 


19,527.32 


m.  Final  Action 

EPA  is  approving  the  aforementioned 
changes  to  the  SIP.  The  Agency  has 
reviewed  this  request  for  revision  of  the 
Federally  approved  SIP  for  conformance 
with  the  provisions  of  the  Amendments 
enacted  on  November  15, 1990,  and  the 
Transportation  Conformity  Rule 
promulgated  on  November  24, 1993  and 
amended  on  August  15. 1997.  The 
Agency  has  determined  that  this  request 
conforms  to  those  requirements. 
Therefore,  this  action  updates  and 
revises  the  emissions  inventory  and 


emissions  budget  for  the  Cherokee 
County  Ozone  Maintenance  Area. 

EPA  is  pubUshing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  Uiat  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
shoidd  relevant  adverse  comments  be 
filed.  This  rule  will  be  effective 
February  16. 1999  without  further 
notice  imless  the  Agency  receives 


relevant  adverse  comments  by  January 
19. 1999. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  timely 
withdrawal  of  the  final  rule  informing 
the  public  that  the  rule  will  not  take 
effect.  All  public  comments  received 
will  then  he  addressed  in  a  subsequent 
fiiud  rule  based  on  the  proposed  rule. 
The  EPA  will  not  institute  a  second 
comment  period  for  this  rule  Any 
parties  interested  in  commenting  on  this 
rule  should  do  so  at  this  time.  If  no  such 
comments  are  received,  the  public  is 
advised  that  this  rule  will  be  effective 
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:  a  Febniaiy  16. 1999  and  no  further 
]  [:tion  will  be  taken  on  the  proposed 
fide. 

The  ozone  SIP  is  designed  to  satisfy 
the  requirements  of  part  D  of  the  CAA 
a  ad  to  provide  for  attainment  and 
c  laintenance  of  the  ozone  NAAQS. 
Approval  of  this  motor  vehicle 
amissions  budget  should  not  be 
Uiterpreted  as  authorizing  the  State  to 
l^elete,  alter,  or  rescind  any  of  the  VOC 
{qr  NOx  emission  limitations  and 
jdestrictions  contained  in  the  approved 
Ozone  SIP.  Changes  to  ozone  SIP  VOC 
ptegulations  rendering  them  less 
dtringent  than  those  contained  in  the 
^A  approved  plan  cannot  be  made 
Unless  a  revised  maintenance  plan  is 
!  ubmitted  to  and  approved  by  EPA. 
I  Fnauthorized  relaxations,  deletions, 
I  nd  changes  could  result  in  both  a 
finding  of  non-implementation  [section 
t73Cb)  of  the  CAA]  and  in  a  SIP 
deficiency  call  made  pursuant  to  section 

10  (a)(2)(H)  of  the  CAA. 


£ 


.  Administrative  Requirements 

i  L  Executive  Order  1 2866 

The  Office  of  Management  and  Budget 
(pMB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866,  "Regulatory  Planning  and 

Review." 

■ 
.  i.  Executive  Order  12875 

Under  E.0. 12875,  Enhancing  the 
mtergovemmental  Partnership,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
^sts  inctured  by  those  governments,  or 
^A  consults  with  those  governments.  If 
$PA  complies  by  Consulting,  E.0. 12875 
[uires  EPA  to  provide  to  the  Office  of 
igement  and  Budget  a  description 
I  the  extent  of  EPA's  prior  considtation 
ith  representatives  of  affected  State, 
ocal  and  tribal  governments,  the  nature 
f  their  concerns,  copies  of  any  written 
mmimications  &t)m  the  governments, 
d  a  statement  supporting  the  need  to 
ssue  the  regulation.  In  addition.  E.O. 
2875  requires  EPA  to  develop  an 
ifiiactive  process  permitting  elected 
iffidals  and  other  representatives  of 
^tate,  local  and  tribal  govenunents  "to 
brovide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
Containing  significant  unfunded 
tnandates."  Today's  rule  does  not  create 
a  mandate  on  State,  local  or  tribal 
eovemments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 


section  1(a)  of  E.0. 12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR 19885,  April  23, 1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.0. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentiaUy  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This  rule  is 
not  subject  to  E.0. 13045  because  it  does 
not  involve  decisions  intended  to 
mitigate  environmental  health  or  safety 
risks. 

D.  Executive  Order  13084 

Under  E.0. 13084,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  EPA  may  not  issue  a 
regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  commimities  of  Indian  tribal 
govenunents,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  E.0. 13084  requires  EPA  to 
provide  to  the  Office  of  Management 
and  Budget,  in  a  separately  identified 
section  of  the  preamble  to  the  nde,  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  tribal  governments,  a  summary 
of  the  nature  of  their  concerns,  and  a 
statement  supporting  the  need  to  issue 
the  regulation.  In  addition,  E.O.  13084 
requires  EPA  to  develop  an  effective 
process  permitting  elected  officials  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility 

The  Regulatory  Flexibifity  Act  (RFA) 
generally  requires  an  agency  to  conduct 


a  regulatory  flexibiUty  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  signifi  ant 
economic  impact  on  a  substential 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  foibids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA.  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Disclaimer  Language  Approving  SIP 
Revisions  in  Audit  Law  States 

Nothing  in  this  action  should  be 
construed  as  making  any  determination 
or  expressing  any  position  regarding 
South  Carolina's  audit  privilege  and 
penalty  immunity  law,  South  Carolina — 
"S.C.  Code  Ann.  §§  4857-57-10  et  seq. 
(Supp.  1996)  or  its  impact  upon  any 
approved  provision  in  the  SIP, 
including  the  revision  at  issue  here.  The 
action  taken  herein  does  not  express  or 
imply  any  viewpoint  on  the  question  of 
whether  there  are  legal  deficiencies  in 
this  or  any  other  CAA  program  resulting 
from  the  effect  of  South  Carolina's  audit 
privilege  and  immunity  law.  A  state 
audit  privilege  and  immunity  law  can 
affect  only  state  enforcement  and  cannot 
have  any  impact  on  federal  enforcement 
authorities.  EPA  may  at  any  time  invoke 
its  authority  under  the  CAA,  including, 
for  example,  sections  113, 167,  205,  211 
or  213,  to  enforce  the  requirements  or 
prohibitions  of  the  state  plan, 
independently  of  any  state  enforcement 
effort.  In  addition,  citizen  enforcement 
under  section  304  of  the  CAA  is 
likewise  imaffected  by  a  state  audit 
privilege  or  immunity  law. 

G.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
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prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
tbat  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  miist  select  the  most  cost-eCfective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
govenmients  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

There  are  exceptions  for  actions  that 
involve  source  specific  regulations  and 
actions  that  contain  the  "good  cause" 
clause  for  making  the  action  effective 
sooner  than  60  days. 


Provision 


H.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regidatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubUcation  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major"  rule  as  defined  by  5  U.S.C. 
804(2). 

/.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  February  16, 1999.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 


such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Sub)ect8  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  oxides.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Dated:  November  25, 1998. 
A.  Stanley  MeOnirg, 
Acting.  Regional  Administrator,  Region  4. 

Part  52  of  chapter  I,  title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— (AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42.U.S.Q  7401  et  seq. 

Sutipart  PP— Soutli  Carolina 

2.  Section  52.2120,  paragraph  (e)  is 
added  to  read  as  follows: 

§52^120    Identification  of  plan. 

•        •        *        •        • 

(e)  EPA-approved  South  Carolina  non- 
regulatory  provisions. 


OrenkBe  County  Ozone  Attainment  Demonstration  and 

Ten-year  Maintenance  Plan. 
Narrative  of  the  "Emissions  Inventory  Projections  for 

Cherokee  County". 


State  effec- 
tive date 


06/26/98 
06/26/98 


EPA  approval  date 


December  18. 1998. 
December  18, 1998. 


Comments 


IFR  Doc.  98-33471  Filed  12-17-98;  8:45  am) 
■UMQ  CODE  «ao-se-p 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 

[TN  183-1-0824a:  FRL-6204-4J 

Approval  and  Promulgation  of  State 
Plans  For  Designated  Facilities  and 
Pollutants:  Tennessee 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 


SUMMARY:  EPA  is  approving  the  Sections 
lll(d)/129  State  Plan  for  Nashville/ 
Davidson  County  submitted  by  the  State 
of  Tennessee,  through  the  Tennessee 
Department  of  Environment  and 
Conservation  (TDEC).  on  December  24, 
1996,  for  implementing  and  enforcing 


the  Emissions  Guidelines  (EG) 
appUcable  to  existing  Municipal  Waste 
Combustors  (MWCs)  with  capacity  to 
combust  more  than  250  tons  per  day  of 
municipal  solid  waste  (MSW).  See  40 
CFR  part  60.  subpart  Cb.  EPA  is  also 
approving  the  Section  111(d)  State  Plan 
for  Nashville/Davidson  County 
submitted  on  December  24, 1996,  for 
implementing  and  enforcing  the  EG 
applicable  to  existing  MSW  landfills. 
See  40  CFR  part  60,  subpart  Cc. 

DATES:  This  direct  final  nde  is  effective 
on  February  16, 1999  without  further 
notice,  unless  EPA  receives  significant, 
material,  and  adverse  comment  by 
January  19, 1999.  If  EPA  receives 
adverse  comment,  we  will  pubUsh  a 
timely  withdrawal  of  the  direct  final 
rule  in  the  Federal  Register  and  inform 
the  pubUc  that  the  rule  will  not  take 
effect. 

ADDRESSES:  You  should  address 
comments  on  this  action  to  Steven  M. 


Scofield  at  the  EPA,  Region  4  Air 
Planning  Branch,  61  Forsyth  Street,  SW, 
Atlanta,  Georgia  30303. 

Copies  of  dociunents  related  to  this 
action  are  available  for  the  public  to 
review  during  normal  business  hours  at 
the  locations  below.  If  you  would  like 
to  review  these  documents,  please  make 
an  appointment  with  the  appropriate 
office  at  least  24  hours  before  the 
visiting  day.  Reference  file  TN  183-1- 
9824a.  The  Region  4  office  may  have 
additional  documents  not  available  at 
the  other  locations. 

Environmental  Protection  Agency, 
Region  4  Air  Planning  Branch,  61 
Forsyth  Street,  SW,  Atlanta,  Georgia 
30303.  Steven  M.  Scofield,  404/562- 
9034. 

Tennessee  Department  of  Environment 
and  Conservation,  Division  of  Air 
Pollution  Control,  9th  Floor  L  &  C 
Annex.  401  Church  Street,  Nashville, 
Tennessee  37243-1531.  615/532-0554 
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(ureau  of  Environmental  Health 
Services,  Metropolitan  Health 
Department,  Nashville  and  Davidson 
County,  311 — 23rd  Avenue,  North, 
Nashville.  Tennessee  37203. 615/340- 
5653 

I  'tm  FURTHER  MFORMATION  CONTACT: 
ott  Davis  at  404/562-0127  or  Steven 
.  Scofield  at  404/562-9034. 
PPLEMENTARY  INFORMATION: 

MWCs 

li  Background 

On  IDecember  19, 1995,  pursuant  to 
$0ctions  111  and  129  of  the  Clean  Air 
Act  (Act),  EPA  promulgated  new  source 
plerfonnance  standards  (NSPS) 
applicable  to  new  MWCs  and  EG 
applicable  to  existing  MWCs.  The  NSPS 
^d  EG  are  codified  at  40  CFR  part  60, 
subparts  Eb  and  Cb,  respectively.  See  60 
I^  65387.  Subparts  Cb  and  Eb  regulate 
the  following:  particulate  matter, 
opacity,  sulhu  dioxide,  hydrogen 
mloride,  oxides  of  nitrogen,  carbon 
monoxide,  lead,  cadmium,  mercury,  and 

oxins  and  dibenzofiuans. 

On  April  8, 1997.  the  United  States 

lurt  of  Appeals  for  the  District  of 

liunbia  Circmt  vacated  subparts  Cb 

d  Eb  as  they  apply  to  MWC  units  with 
capacity  to  cranbust  less  than  or  equal 
to  250  tons  per  day  of  MSW  (small 
MWCs),  consistent  with  their  opinion  in 
Davis  County  Solid  Waste  Management 
and  Recovery  District  v.  EPA,  101  F.3d 
|l[395  (D.C.  Cir.  1996),  ag  amended,  108 
|^.3d  1454  (D.C.  Cir.  1997).  As  a  result, 
jstubparts  Eb  and  Cb  apply  only  to  MWC 
,ts  with  individual  capacity  to 

imbust  more  than  250  tons  per  day  of 

SW  (large  MWC  units). 

Under  section  129  of  the  Act, 
ssion  guidelines  are  not  federally 
l^orceable.  Section  129(b)(2)  of  the  Act 
pequires  states  to  submit  to  EPA  for 
^proval  State  Plans  that  implement 
and  enforce  the  emission  guidelines. 
State  Plans  must  be  at  least  as  protective 
as  the  emission  guidelines,  and  become 
federally  enforceable  upon  approval  by 
EPA.  The  procedures  for  adoption  and 
jSubmittal  of  State  Plans  are  codified  in 
MO  CFR  part  60.  subpart  B.  EPA 
'originally  promulgated  the  subpart  B 

revisions  on  November  17, 1975.  EPA 
ended  subpart  B  on  December  19, 

995,  to  allow  the  svi)parts  developed 
der  section  129  to  include 
ifications  that  supersede  the  general 

rovisions  in  subpart  B  regarding  the 
edule  for  submittal  of  State  Plans, 

e  stringency  of  the  emission 
itations,  and  the  compliance 
^edules.  See  60  PR  65414. 

This  action  approves  the  State  Plan 
j  ubmitted  by  the  State  of  Tennessee  for 
me  Nashville  and  Davidson  Cotmty 


Metropolitan  Health  Department  (MHD) 
to  implement  and  enforce  subpart  Cb,  as 
it  appUes  to  large  MWC  units  only. 

n.  Discussiim 

The  Tennessee  Department  of 
Environment  and  Conservation 
submitted  correspondence  on  May  21, 
1997,  certifying  diere  are  no  MWCs 
imder  the  direct  jiirisdiction  of  the  State 
of  Tennessee.  The  State  submitted  to 
EPA  on  December  24, 1996,  the 
following  in  their  lll(d)/129  State  Plan 
for  implementing  and  enforcing  the 
emission  guidelines  for  existing  MWCs 
under  their  direct  jurisdiction  in  the 
State  of  Tennessee:  Legal  Authority; 
Enforceable  Mechanism;  Inventory  of 
MWC  Plants/Units;  MWC  Emission 
Inventory;  Emission  Limits;  Compliance 
Schedule;  Testing,  Monitoring, 
Recordkeeping  and  Reporting 
Requirements;  Demonstration  That  the 
FHiblic  Had  Adequate  Notice  and 
Opportunity  to  Submit  Written 
Comments;  Submittal  of  Progress 
Reports  to  EPA;  and  applicable  - 
Tennessee  statutes,  Metropolitan 
Nashville  and  Davidson  County 
Government  statutes,  and  MHD  agency 
regulations.  The  State  submitted  its  plan 
before  the  Court  of  Appeals  vacated 
subf)art  Cb  as  it  applies  to  small  MWC 
units.  Thus,  the  MHD  plan  covers  both 
large  and  small  MWC  units.  As  a  result 
of  the  Davis  decision  and  subsequent 
vacatiu  order,  there  are  no  emission 
guidelines  promulgated  under  sections 
111  and  129  that  apply  to  small  MWC 
imits.  Accordingly,  EPA's  review  and 
approval  of  the  MHD  plan  for  MWCs 
addresses  only  those  parts  of  the  MHD 
plan  which  affect  large  MWC  units. 
Small  units  are  not  subject  to  the 
requirements  of  the  federal  rule  and  not 
part  of  this  approval.  Until  EPA  again 
promulgates  emission  guideUnes  for 
small  N^C  units,  EPA  has  no  authority 
under  section  129(b)(2)  of  the  Act  to 
review  and  approve  State  Plans 
appl)ring  state  rules  to  small  MWC 
units. 

The  approval  of  the  MHD  plan  is 
based  on  finding  that:  (1)  the  MHD 
provided  adequate  public  notice  of 
public  hearings  for  the  proposed 
rulemaking  which  allows  the  MHD  to 
implement  and  enforce  the  EG  for  large 
MWCs.  and  (2)  the  MHD  also 
demonstrated  legal  authority  to  adopt 
emission  standards  and  compliance 
schedules  applicable  to  the  designated 
facilities;  enforce  applicable  laws, 
regulations,  standards  and  compliance 
schedules;  seek  injunctive  relief;  obtain 
information  necessary  to  determine 
compliance;  require  recordkeeping; 
conduct  inspections  and  tests;  require 
the  use  of  monitors;  require  emission 


reports  of  owners  and  operators;  and 
make  emission  data  pubUcly  available. 
In  Appendix  1  of  the  plan,  the  MHD 
dtes  the  following  references  for  the 
legal  authority:  State  of  Tennessee 
Codes  Annotated  68-201-115,  "Local 
Pollution  Control  Programs,"  10-7-503, 
"Records  Open  to  Public  Inspection- 
Exceptions,"  and  10-7-504,  "Insi>ection 
of  Records;"  Metropolitan  Code  of  Laws, 
Article  10,  "Public  Health  and 
Hospitals,"  Chapter  1.  "Public  Health" 
of  the  Charter  of  the  Metropolitan 
Government,  Chapter  10.56,  Air 
Pollution  Control,"  Section  10.56.090, 
"Board-Powers  and  Duties,"  Section 
10.56.150,  "Nuisance  Declared- 
Injunctive  Relief,"  Section  10.56.290. 
"Measurement  and  Reporting  of 
Emissions,"  Section  2.36  "Health 
Department,"  and  Section  2.36.130 
"Records  and  Proceedings-Public 
Inspection  Authorized  When."  These 
statutes  and  regulations  are  approved  as 
being  at  least  as  protective  as  the  federal 
requirements  for  existing  large  MWC 
units. 

In  Appendix  2  of  the  plan,  the  MHD 
dtes  all  emission  standards  and 
limitations  for  the  major  pollutant 
categories  related  to  the  designated  sites 
and  facilities.  These  standards  and 
limitations  in  the  MHD  Pollution 
Control  Division's  Regulation  No.  12, 
"Regidation  for  Control  of  Municipal 
Waste  Combustors,"  are  approved  as 
being  at  least  as  protective  as  the  federal 
requirements  contained  in  subpart  Cb 
for  existing  large  MWC  units. 

The  State  suomitted  compliance 
schedules  and  legally  enforceable 
increments  of  progress  for  each  large 
MWC  under  their  direct  jurisdiction  in 
the  State  of  Tennessee.  This  portion  of 
the  plan  has  been  reviewed  and 
approved  as  being  at  least  as  protective 
as  federal  requirements  for  existing  laige 
MWC  units. 

The  State  submitted  an  emission 
inventory  of  all  designated  pollutants 
for  each  large  MWC  under  their  direct 
jurisdiction  in  the  State  of  Tennessee. 
This  portion  of  the  plan  has  been 
reviewed  and  approved  as  meeting  the 
federal  requirements  for  existing  large 
MWC  units. 

The  MHD  plan  includes  its  legal 
authority  to  require  owners  and 
operators  of  designated  facilities  to 
maintain  records  and  report  to  their 
agency  the  nature  and  amount  of 
emissions  and  any  other  information 
that  may  be  necessary  to  enable  their 
agency  to  judge  the  compliance  status  of 
the  faciUties.  The  MHD  also  dtes  its 
legal  authority  to  provide  for  periodic 
inspection  and  testing  and  provisions 
for  making  reports  of  MWC  emissions 
data,  correlated  with  emission  standards 
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that  apply,  available  to  the  general 
public.  The  State  submitted  MHD's 
Regulation  No.  12  to  support  the 
requirements  of  monitoring, 
recordkeeping,  reporting,  and 
compliance  assurance.  These  MHD  rules 
have  been  reviewed  and  approved  as 
being  at  least  as  protective  as  federal 
requirements  for  existing  large  MWC 
units. 

As  stated  on  page  5  of  the  plan,  the 
MHD  will  provide  progress  reports  of 
plan  implementation  updates  to  the 
EPA  on  an  annual  basis.  These  progress 
reports  will  include  the  required  items 
pursuant  to  40  CFR  60.  subpart  B.  This 
portion  of  the  plan  has  been  reviewed 
and  approved  as  meeting  the  federal 
requirement  for  State  Plan  reporting. 

MSWLandfiUs 

I.  BafJcground 

Under  section  111(d)  of  the  Act.  EPA 
has  established  procedures  whereby 
states  submit  plans  to  control  certain 
existing  sources  of  "designated 
pollutants.  "Designated  pollutants  are 
defined  as  pollutants  for  which  a 
standard  of  performance  for  new 
sources  applies  imder  section  111,  but 
which  are  not  "criteria  pollutants"  (i.e., 
pollutants  for  which  National  Ambient 
Air  Quality  Standards  (NAAQS)  are  set 
pursuant  to  sections  108  and  109  of  the 
Act)  or  hazardous  air  pollutants  (HAPs) 
regulated  under  section  112  of  the  Act. 
As  required  by  section  111(d)  of  the  Act, 
EPA  established  a  process  at  40  CFR 
part  60,  subpart  B.  which  states  must 
follow  in  adopting  and  submitting  a 
section  111(d)  plan.  Whenever  EPA 
promulgates  a  NSPS  that  controls  a 
designated  pollutant,  EPA  establishes 
EG  in  acconiance  with  40  CFR  60.22 
which  contain  information  pertinent  to 
the  control  of  the  designated  pollutant 
from  that  NSPS  source  category  (i.e.,  the 
"designated  facility"  as  de&ied  at  40 
CFR  60.21(b)).  Thus,  a  state,  local,  or 
tribal  agency's  section  111(d)  plan  for  a 
designated  facility  must  comply  with 
the  EG  for  that  source  category  as  well 
as  40  CFR  part  60.  subpart  B. 

On  March  12. 1996,  EPA  published 
EG  for  existing  MSW  landfills  at  40  CFR 
part  60,  subpart  Cc  (40  CFR  60.30c 
through  60.36c)  and  NSPS  for  new 
MSW  landfills  at  40  CFR  part  60, 
subpart  WWW  (40  CFR  60.750  through 
60.759).  See  61  FR  9905-9944.  The 
pollutants  regulated  by  the  NSPS  and 
EG  are  MSW  landfill  emissions,  which 
contain  a  mixture  of  volatile  organic 
compounds  (VOCs),  other  organic 
compounds,  methane,  and  HAPs.  VOC 
emissions  can  contribute  to  ozone 
formation  which  can  result  in  adverse 
effects  to  human  health  and  vegetation. 


The  health  effects  of  HAPs  include 
cancer,  respiratory  irritation,  and 
damage  to  the  nervous  system.  Methane 
emissions  contribute  to  global  climate 
change  and  can  result  in  fires  or 
explosions  when  they  accmnulate  in 
structures  on  or  off  the  landfill  site.  To 
determine  whether  control  is  required, 
nonmethane  organic  compoimds 
(NMOCs)  are  measured  as  a  surrogate 
for  MSW  landfill  emissions.  Thus, 
NMOC  is  considered  the  designated 
pollutant.  The  designated  facility  which 
is  subject  to  the  EG  is  each  existing 
MSW  landfill  (as  defined  in  40  CFR 
60.32c)  for  which  construction, 
reconstruction  or  modification  was 
commenced  before  May  30, 1991. 

Pursuant  to  40  CFR  60.23(a),  states 
were  required  to  either:  (1)  submit  a 
plan  for  the  control  of  the  designated 
pollutant  to  which  the  EG  applies;  or  (2) 
submit  a  negative  declaration  if  there 
were  no  designated  facilities  in  the  state 
within  nine  months  after  publication  of 
the  EG  (by  £>ecember  12, 1996). 

EPA  has  been  involved  in  fitigation 
over  the  requirements  of  the  MSW 
landfill  EG  and  NSPS  since  the  summer 
of  1996.  On  November  13. 1997.  EPA 
issued  a  notice  of  proposed  settlement 
in  National  Solid  Wastes  Management 
Association  v.  Browner,  et  al.  No.  96- 
1152  (D.C.  Cir).  in  accordance  with 
section  113(g)  of  the  Act.  See  62  FR 
60898.  It  is  important  to  note  that  the 
proposed  settlement  does  not  vacate  or 
void  the  existing  MSW  landfill  EG  or 
NSPS.  Accordingly,  the  currently 
promulgated  MSW  landfill  EG  was  used 
as  a  basis  by  EPA  for  review  of  section 
111(d)  plan  submittals. 

This  action  approves  the  section 
111(d)  plan  submitted  by  the  State  of 
Tennessee  for  the  Nashville  and 
Davidson  County.  Tennessee,  MHD  to 
implement  and  enforce  subpart  Cc. 

n.  Discussion 

The  State  submitted  to  EPA  on 
December  24. 1996.  the  following  in 
their  section  111(d)  plan  for 
implementing  and  enforcing  the 
emission  guidelines  for  existing  MSW 
landfills  in  Nashville  and  Davidson 
County.  Tennessee:  Legal  Authority; 
Enforceable  Mechanism;  Inventory  of 
MSW  Landfills;  MSW  Landfill  Emission 
Inventory;  Emission  Limits;  Compliance 
Schedule;  Testing.  Monitoring. 
Recordkeeping  and  Reporting 
Requirements;  Demonstration  That  the 
Public  Had  Adequate  Notice  and 
Opportunity  to  Submit  Written 
Comments;  Submittal  of  Progress 
Reports  to  EPA;  and  applicable 
Tennessee  statutes.  Metropofitan 
Nashville  and  Davidson  County 


Government  statutes,  and  MHD  agency 
regulations. 

The  approval  of  the  MHD  plan  is 
based  on  finding  that:  (1)  the  MHD 
provided  adequate  public  notice  of 
public  hearings  for  the  proposed 
rulemaking  which  allows  the  MHD  to 
implement  and  enforce  the  EG  for  MSW 
landfills;  and  (2)  the  MHD  also 
demonstrated  legal  authority  to  adopt 
emission  standards  and  compliance 
schedules  applicable  to  the  designated 
facilities;  eiiforce  applicable  laws, 
regulations,  standards  and  compliance 
schedules;  seek  injunctive  relief;  obtain 
information  necessary  to  determine 
compUance;  require  recordkeeping; 
conduct  inspections  and  tests;  require 
the  use  of  monitora;  require  emission 
reports  of  owners  and  operators;  and 
make  emission  data  pubUcly  available. 
In  Appendix  1  of  tne  plan,  the  MHD 
dtes  the  following  references  for  the 
legal  authority:  State  of  Tennessee 
Codes  Annotated  68-201-115,  "Local 
Pollution  Control  Programs."  10-7-503. 
"Records  Open  to  Public  Inspection- 
Exceptions,"  and  10-7-504.  "Inspection 
of  RcKXirds;"  Metropolitan  Code  of  Laws, 
Article  10,  "PubUc  Health  and 
Hospitals."  Chapter  1.  "Public  Health" 
of  the  Charter  of  the  Metropolitan 
Government,  Chapter  10.56,  "Air 
Pollution  Control,"  Section  10.56.090, 
"Board-Powera  and  Ehities."  Section 
10.56.150.  "Nvusance  Declared- 
Injunctive  Relief."  Section  10.56.290. 
"Measurement  and  Reporting  of 
Emissions."  Section  2.36  "Health 
Department."  and  Section  2.36.130 
"RecOTds  and  Proceedings-Public 
Inspection  Authorized  When."  These 
statutes  and  regulations  are  approved  as 
being  at  least  as  protective  as  the  federal 
requirements  for  existing  MSW 
landfills. 

In  Appendix  2  of  the  plan,  the  MHD 
dtes  aU  emission  standards  and 
limitations  for  the  major  pollutant 
categories  related  to  the  designated  sites 
and  facilities.  These  standards  and 
limitations  in  the  MHD  Pollution 
Control  Division's  Regulation  No.  16, 
"Regulation  for  Control  of  Munidpal 
Waste  Landfills."  are  approved  as  being 
at  least  as  protective  as  &e  federal 
requirements  contained  in  subpart  Cc 
for  existing  MSW  landfills. 

The  Mm)  adopted  compliance 
schedules  in  Regulation  No.  16  for  each 
existing  MSW  landfill  to  be  in 
compliance  within  12  months  of  the 
effective  date  of  their  implementing 
regulation  (November  12. 1996).  All 
other  compliance  times  for  affeded 
MSW  landfills  in  Regulation  No.  12 
comply  with  the  compliance  timelines 
of  the  EG.  This  portion  of  the  plan  has 
been  reviewed  and  approved  as  being  at 


east  as  protective  as  federal 
equirements  for  existing  MSW 
andfills. 

The  State  submitted  an  emission 
nventory  of  all  designated  pollutants 
or  each  MSW  landfill  in  Nashville  and 
Davidson  County.  Tennessee.  This 
|)ortion  of  the  plan  has  been  reviewed 
^d  approved  as  meeting  the  federal 

[uirements  for  existing  MSW 

dfills. 

The  MHD  plan  includes  its  legal 
lUthority  to  require  owners  and 
iperators  of  designated  facilities  to 
tain  records  and  report  to  their 
jency  the  nature  and  amoimt  of 
Amissions  and  any  other  information 
that  may  be  necessary  to  enable  their 
kgency  to  judge  the  compliance  status  of 
the  facilities.  The  MHD  also  cites  its 
legal  authority  to  provide  for  periodic 
inspection  and  testing  and  provisions 
for  making  reports  of  MSW  landfill 
emissions  data,  correlated  with 
emission  stmidards  that  apply,  available 
to  the  general  public.  The  State 
^bmitted  MHD's  Regulation  No.  16  to 
pupport  the  requirements  of  monitoring. 
k«cordkeeping,  reporting,  and 
compliance  assurance.  These  MHD  rules 
have  been  reviewed  and  approved  as 
ling  at  least  as  protective  as  federal 

[Uirements  for  existing  MSW 

dfills. 

As  stated  on  page  2  of  the  plan,  the 
iMHD  will  provide  progress  reports  of 
plan  implementation  updates  to  the 
EPA  on  an  annvial  basis.  These  progress 
jreports  will  include  the  required  items 
pursuant  to  40  CFR  60.  subpart  B.  This 
portion  of  the  plan  has  been  reviewed 
and  approved  as  meeting  the  federal 
requirement  for  plan  reporting. 
[  Consequently,  EPA  finds  that  the 
MHD  plan  meets  all  of  the  requirements 
applicable  to  such  plans  in  40  CFR  part 
60,  subparts  B  and  Cc.  The  MHD  did 
not,  however,  submit  evidence  of 
authority  to  regulate  existing  MSW 
landfills  in  Indian  Country.  Therefore, 
EPA  is  not  approving  this  plan  as  it 
relates  to  those  sources. 

Final  Action 

EPA  is  approving  the  Sections  111(d)/ 
129  State  Plan  for  Nashville/Davidson 
County  submitted  by  the  State  of 
Tennessee  for  implementing  and 
enforcing  the  EG  applicable  to  existing 
MWCs  with  capacity  to  combust  more 
than  250  tons  per  day  of  MSW.  EPA  is 
also  approving  the  Section  111(d)  State 
Plan  for  Nashville/Davidson  County  for 
implementing  and  enforcing  the  EG 
applicable  to  existing  MSW  landfills, 
except  for  those  existing  MSW  landfills 
located  in  Indian  Country.  MSW 
landfills  located  in  other  Tennessee 
counties  will  be  addressed  in  separate 


rulemaking.  As  provided  by  40  CFR 
60.28(c),  any  revisions  to  the  State  plan 
or  associated  regulations  will  not  be 
considered  part  of  the  applicable  plan 
imtil  submitted  by  the  State  in 
accordance  with  40  CFR  60.28(a)  or  (b), 
as  applicable,  and  imtil  approved  by 
EPA  in  accordance  with  40  CFR  part  60, 
subpart  B. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  relevant  adverse  comments  be 
filed.  This  rule  will  be  effective 
February  16, 1999  without  further 
notice  unless  the  Agency  receives 
relevant  adverse  comments  by  January 
19, 1999. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  notice 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  efiiact.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institutes  second  comment  period. 
Only  parties  interested  in  commenting 
should  do  so  at  this  time.  If  no  such 
comments  are  received,  the  public  is 
advised  that  this  rule  will  be  effective 
on  February  16, 1999  and  no  further 
action  will  be  taken  on  the  proposed 
rule. 

in.  Administrative  Requirements 

A.  Executive  Order  12666 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  review  under  Executive 
Order  (E.O.)  12866,  entitled  "Regulatory 
Planning  and  Review." 

B.  Executive  Order  12875 

Under  E.0. 12875.  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
\inless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  EPA  complies  by 
consulting.  E.0. 12875  requires  EPA  to 
provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  EPA's  prior  consultation  with 
representatives  of  affected  state,  local, 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  written 
commimications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 


12875  require  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

Today's  rule  does  not  create  a 
mandate  on  state,  local  or  tribal 
govenunents.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.0. 12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR 19885,  April  23.  1997). 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

D.  Executive  Order  13084 

Under  E.0. 13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  affects  or 
imiquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inoured  by  the  tribal 
governments.  If  EPA  complies  by 
consiilting,  E.0. 13084  requires  EPA  to 
provide  to  the  Office  of  Management 
and  Budget,  in  a  separately  identified 
section  of  the  preamble  to  the  rule,  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  tribal  governments,  a  simimary 
of  the  nature  of  their  concerns,  and  a 
statement  supporting  the  need  to  issue 
the  regulation.  In  addition,  Executive 
Order  13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
govenunents  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
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significantly  or  imiquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  govenmients.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3Cb)  of  E.O.  13084  do  not  apply 
to  this  rule. 

E.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  imless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jiuisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  niunber  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
nmnber  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  imder  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and  . 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 


EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  bom  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
.  required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubUcation  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804C2). 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  16, 
1999.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Fait  62 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Municipal  waste  combustors. 
Reporting  and  recordkeeping 
requirements. 

Dated:  July  30. 1998. 
Winston  A.  Smith, 

Acting  Regional  Administrator.  Region  4. 

Part  62  of  chapter  I,  title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 


PART  62--[AMENDED] 

1.  The  authority  citation  for  part  62 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

Subpart  RR— Tennessee 

2.  Subpart  RR  is  amended  by  adding 
a  new  §  62.10626  and  a  new 
imdesignated  center  heading  to  read  as 
follows:  Plan  for  the  Control  of 
Designated  Pollutants  From  Existing 
Facilities  (Section  111(d)  Plan). 

§62.10626    Identification  of  plan. 

(a)  Identification  of  plan.  Tennessee 
Designated  Facility  Plan  (Section  111(d) 
plan). 

(b)  The  plan  was  officially  submitted 
as  follows: 

(1)  Metropolitan  Nashville  and 
Davidson  County  Tennessee's 
Implementation  Plan  For  Municipal 
Waste  Combustors,  submitted  on 
December  24. 1996,  by  the  State  of 
Tennessee  Department  of  Environment 
and  Conservation. 

(2)  MetropoUtan  Nashville  and 
Davidson  County  Tennessee's  Plan  For 
Implementing  the  Municipal  Solid 
Waste  Landfill  Emission  Guidelines, 
submitted  on  December  24, 1996,  by  the 
State  of  Tennessee  Department  of 
Environment  and  Conservation. 

(c)  Designated  facilities.  The  plan 
applies  to  existing  faciUties  in  the 
following  categories  of  sources: 

(1)  Existing  municipal  waste 
combustors. 

(2)  Existing  municipal  solid  waste 
landfills. 

3.  Subpart  RR  is  amended  by  adding 
a  new  §  62.10627  and  a  new 
undesignated  center  heading  to  read  as 
follows: 

Metals,  Acid  Gases,  Or^ganic 
Compounds  and  Nitrogen  Oxide 
Emissions  From  Existing  Municipal 
Waste  Combustors  With  the  Capacity 
To  combust  Greater  Than  250  Tons  Per 
Day  of  Municipal  Solid  Waste 

§62.10627    Identification  of  sources. 

The  plan  applies  to  existing  facilities 
with  a  mimicipal  waste  combustor 
(MWC)  unit  capacity  greater  than  250 
tons  per  day  of  municipal  solid  waste 
(MSW)  at  the  following  MWC  sites: 

(a)  Nashville  Thermal  Transfer 
Corporation,  Nashville,  Tennessee. 

4.  Subpart  RR  is  amended  by  adding 
a  new  §  62.10628  and  a  new 
undesignated  center  heading  to  read  as 
follows: 


Federal  Register /Vol.  63,  No.  243 /Friday,  December  18.  1998 /Rules  and  Regulations  70027 


Landfill  Gas  Emissions  From  Existing 
Municipal  Solid  Waste  Landfills 

182.10828    Identification  of  sources. 

The  plan  applies  to  existing 
municipal  solid  waste  landfills  for     ' 
which  construction,  reconstruction,  or 
modification  was  commenced  before 
May  30, 1991,  that  accepted  waste  at 
any  time  since  November  8, 1987,  or 
that  have  additional  capacity  available 
for  futiue  waste  deposition,  as  described 
in  40  CFR  part  60,  subpart  Cc. 

(FR  Doc.  98-33481  Filed  12-17-98;  8:45  am) 
HUMQ  CODE  SSatMO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-30a750;  FRL-6040-61 
RIN2070-AB78 

Harpin;  Temporary/Tlme-Llmited 
Pmticlde  Tolerance 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  nde. 

summary:  This  rule  establishes  a 
temporary/time-limited  tolerance 
exemption  for  residues  of  the  biological 
pesticide  Harpin  in  or  on  all  food 
commodities  when  applied  for  the 
broad  spectrum  control  of  various 
bacterial,  fungal,  and  viral  plant 
diseases.  EDEN  Bioscience  Corporation 
submitted  a  petition  to  EPA  imder  the 
Federal  Food,  Drug  and  Cosmetic  Act 
(FFDCA)  as  amended  by  the  Food 
Quality  Protection  Act  of  1996  (FQPA) 
(Pub.  L.  104-170)  requesting  the 
temporary /time-limited  tolerance 
exemption.  This  regulation  eliminates 
the  need  to  establish  a  maximiun 
permissible  level  for  residues  of  Harpin. 
The  tolerance  exemption  will  expire  on 
October  31,  2000. 
DATES:  This  regidation  is  effective 
December  18, 1998.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  February  16, 1999. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number  (OPP-300750], 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Km.  M3708, 401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanjong  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accoimting  Operations 
Branch,  OPP  (Tolerance  Fees)  and 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch,  OPP 


(Tolerance  Fees),  P.O.  Box  360277M, 
Pittsburgh,  PA  15251.  A  copy  of  any 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  identified  by  the 
docket  control  number,  [OPP-300750], 
must  also  be  submitted  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119.  Crystal  Mall  2  (CM 
#2),  1921  Jefferson  Davis  Hwy.. 
Arlington,  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
electronic  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  dis^  in  WordPerfect  5.1/6.1  file 
format  or  ASCII  file  format.  All  copies 
of  electronic  objections  and  hearing 
requests  must  be  identified  by  the 
docket  niunber  lOPP-3007501.  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
Copies  of  electronic  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Diana  M.  Home,  c/o  Product 
Manager  (PM)  90.  Biopesticides  and 
Pollution  Prevention  Division  (751 IC), 
Environment&l  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460. 
Office  location,  telephone  niunber,  and 
e-mail  address:  9th  fl..  Crystal  Mall  2 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202,  (703)  308-8367.  e-mail: 
Home.Diana®epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  September  23, 1998 
(63  FR  50903)  (FRL-6026-1).  EPA 
issued  a  notice  pursuant  to  section  408 
of  the  FFDCA,  21  U.S.C.  346a(e) 
annoimcing  the  filing  of  a  pesticide 
tolerance  petition  (PP  8F4975  and 
subsequently  changed  to  9G5043).  This 
notice  included  a  summary  of  the 
petition  prepared  by  the  petitioner  and 
this  siunmary  contained  conclusions 
and  argiunents  to  support  its  conclusion 
that  the  petition  complied  with  the 
FQPA  of  1996.  The  petition  requested 
that  40  CFR  part  180  be  amended  by 
establishing  a  temporary/time-limited 
tolerance  exemption  for  residues  of 
Harpin. 


Two  comments  were  received  urging 
the  issuance  of  the  Experimental  Use 
Permit  (69834-EUP-l)  and  temporary 
tolerance  exemption  for  Harpin  protein. 
An  additional  commenter  raised 
questions  regarding  whether  adequate 
field  testing  nas  been  done  to  justify  the 
acreage  requested  in  the  EUP;  the  nature 
of  Harpin  protein  and  the  inert 
ingredients  used  in  the  formulation;  the 
nature,  if  any,  of  consequences  to 
beneficial  microflora  and  potential 
impacts  on  the  development  of 
padiogen  resistance;  and  whether 
degradation  data  support  the  contention 
that  residues  are  expected  to  he 
negligible.  The  Agency  has  received 
summaries  on  a  subset  of  approximately 
200  field  trials  conducted  by  the 
registrant  on  a  broad  range  of  crops  in 
the  United  States,  Mexico,  and  the 
Peoples  Republic  of  China.  Harpin 
proteins  are  generally  heat  stable, 
glycine-rich  and,  in  nature,  elicit 
defense  mechanisms  within  the  host 
plant.  While  specific  inert  ingredients 
utilized  in  pesticide  formulations  are 
considered  confidential  business 
information  (CBI),  those  used  in  Harpin 
formulations  are  food  grade  materials,  or 
contained  in  lists  of  inert  ingredients 
cleared  for  food  use  by  the  Agency. 
Regarding  the  mechanism  of  action  of 
Harpin  protein  on  plant  disease 
organisms,  evidence  has  been  presented 
which  suggests  no  direct  antimicrobial 
activity.  Instead,  the  protein  has  been 
described  in  the  pubUshed  literatiue  as 
inducing  systemic  acquired  immunity,  a 
coordinated  cascade  of  defense 
reactions,  within  the  host  plant.  Thus, 
Harpin  has  extremely  limited  potential 
for  direct  toxicity  to  pathogens  or 
beneficial  microorganisms,  or  for  the 
development  of  pathogen  resistance. 
Finally,  environmental  fate  studies 
submitted  in  support  of  this  temporary 
tolerance  exemption  indicate  that  the 
protein  is  UV-labile,  and  subject  to 
degradation  by  proteases  prOduced  by 
ubiquitous  microflora  on  leaf  siufaces 
and  in  water.  Degradation  studies 
indicate  a  half-life  of  less  than  48  hours 
where  Harpin  was  applied  at  30-40 
times  the  proposed  field  rate.  Moreover, 
using  current  detection  methodology, 
the  active  ingredient  was  undetectable 
immediately  following  foliar  application 
at  standard  rates. 

L  Risk  Assessment  and  Statutory 
Findiiigs 

New  secUon  408(c)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  an 
exemption  from  the  requirement  for  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  exemption  is 
"safe."  Section  408(c)(2)lA)(U)  defines 
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"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensiu^  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue..."  EPA  performs  a  number  of 
analyses  to  determine  the  risks  from 
aggregate  exposure  to  pesticide  residues. 
First,  EPA  determines  the  toxicity  of 
pesticides.  Second,  EPA  examines 
exposure  to  the  pesticide  through  food, 
drinking  water,  and  through  other 
exposures  that  occur  as  a  result  of 
pesticide  us  in  residential  settings. 

n.  Toxicological  Profile 

Consistent  with  section  408(b)(2)(D) 
of  the  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action  and  considered  its  validity, 
completeness  and  reliability  and  the 
relationship  of  this  information  to 
hiunan  risk.  EPA  has  also  considered 
available  information  concerning  the 
variability  of  the  sensitivities  of  major 
identifiable  subgroups  of  consumers, 
including  infants  and  children. 

Harpin  is  a  naturally  occuring  protein 
derived  bom  the  plant  pathogenic 
bacterium  Erwinia  amylovora  {E. 
amylovom) .  the  causative  agent  for  fire 
blight  disease.  Because  of  its  role  in 
plant  host-parasite  relationships,  Harpin 
is  presumed  to  have  been  present  in  E. 
amylovora  for  as  long  as  the  bacteriiun 
has  been  involved  in  the  fire  blight 
disease.  As  such,  Harpin  protein  has 
been  constantly  produced  and  secreted 
by  E.  amylovora  in  or  on  edible  fruits 
such  as  apple  and  pear  with  no  apparent 
adverse  effects  on  humans. 

EDEN  has  conducted  studies  to 
evaluate  the  mammalian  toxicology  of 
the  Harpin  protein.  The  results  of  these 
studies  indicate  that  Harpin  is  a 
Toxicity  Category  III  substance  and  that 
it  poses  no  significant  hiunan  health 
risks.  No  toxicity  was  observed  in  either 
of  the  acute  oral  toxicity  studies 
conducted  with  the  Haipin  technical 
grade  active  ingredient  (TGAI)  or  a 
concentrated  Harpin  TGAI.  Acute  oral 
LDjo  values  for  both  Harpin  protein 
technical  and  concentrated  Harpin 
protein  technical  were  greater  than 


2,000  mg/kg  in  the  rat  (Toxicity 
Category  III  based  on  the  maximum  dose 
administered).  The  4-hoxu-  LC50  for 
Harpin  was  determined  to  be  greater 
than  2  mg/L  in  an  acute  inhalation 
study  with  rats.  EDEN  has  not  observed 
any  incidents  of  Harpin-induced 
hypersensitivity  in  individuals  exposed 
to  Harpin  during  research,  production, 
and/or  field  testing.  The  Harpin  end 
product  produced  minimally  and  mildly 
irritating  results  in  the  eye  irritation  and 
dermal  irritation  studies,  respectively. 
The  proteinaceous  nature  of  Harpin, 
in  combination  with  its  lack  of  acute 
toxicity,  lends  an  additional  measure  of 
safety  because  when  proteins  are  toxic, 
they  are  generally  known  to  act  via 
acute  mechanisms  and  at  very  low  dose 
levels.  Therefore,  because  no  significant 
adverse  effects  were  observed,  even  at 
the  limit  doses,  Harpin  is  not 
considered  to  be  an  acutely  toxic 
protein. 

ni.  Aggregate  Exposures 

In  examining  aggregate  exposure, 
section  408  of  the  FFDCA  directs  EPA 
to  consider  available  information 
concerning  exposiues  bom  the  pesticide 
residue  in  food  and  all  other  non- 
occupational exposures,  including 
drinking  water  from  groundwater  or 
siu-face  water  and  exposure  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses). 

A.  Dietary  Exposure 

1.  Food.  Residues  of  Harpin  protein 
were  virtually  imdetectable  within  3-10 
days  following  application  to  treated 
plant  surfaces  and  in  water.  Based  on 
these  preliminary  studies  and  other 
submitted  information,  it  is  imUkely 
that  appreciable  Harpin  residues  would 
acciunulate  in  the  environment.  Because 
of  the  low  rate  of  appUcation  and  rapid 
degradation  of  Harpin  in  the 
environment,  residues  of  Harpin  in  or 
on  treated  raw  agricultural  commodities 
are  expected  to  be  negligible.  Moreover, 
because  Harpin  exhibits  no  manunalian 
toxicity,  any  dietary  exposure,  if  it 
occurred,  would  not  be  harmful  to 
humans. 

2.  Drinking  water  exposure.  Residues 
of  Harpin  are  unlikely  to  occur  in 
drinking  water,  due  to  the  low 
appUcation  rate  of  the  product  and  its 
rapid  degradation  in  soil  and  water  and 
on  foliar  surfaces. 

B.  Other  Non-Occupational  Exposure 
The  use  pattern  and  acreage  proposed 

for  turf  appUcation  may  increase 
exposure  to  Harpin;  however,  with  the 
demonstrated  lack  of  mammaUan 
toxicity  and  rapid  environmental 


degradation  of  this  protein,  such 
exposure  will  not  be  harmfiil  to 
hiunans. 

IV.  Cumulative  Effects 

Consideration  of  a  common  mode  of 
toxicity  is  not  appropriate,  given  that 
there  is  no  indication  of  mammalian 
toxicity  of  Harpin  protein  and  no 
information  that  indicates  that  toxic 
effects  would  be  cumulative  with  any 
other  compounds.  Moreover,  Harpin 
does  not  exhibit  a  toxic  mode  of  action 
in  its  target  pests  or  diseases. 

V.  Determination  of  Safety  for  U.S. 
Population,  Infants  and  Oiildren 

Harpin 's  lack  of  toxicity  has  been 
demonstrated  by  the  results  of  acute 
toxicity  testing  in  mammals  in  which 
Harpin  caused  no  adverse  effects  when 
dosed  orally  and  via  inhalation  at  the 
limit  dose  for  each  study.  Thus,  the 
aggregate  exposure  to  Harpin  over  a 
Ufetime  should  pose  negUgible  risks  to 
human  health.  Based  on  lack  of  toxicity 
and  low  exposure,  there  is  a  reasonable 
certainty  that  no  harm  to  adults,  infants, 
or  children  will  result  bom  aggregate 
exposiUB  to  Harpin  residue.  Exempting 
Harpin  bom  the  requirement  of  a 
tolerance  should  pose  no  significant  risk 
to  humans  or  the  environment. 

VI.  Other  Considerations 

A.  Endocrine  Disruptors 

Neither  the  Agency  nor  EDEN 
Bioscience  Corporation  has  any 
information  to  suggest  that  Harpin  wall 
adversely  affect  the  endocrine  system. 

B.  Analytical  Method(s) 

An  analytical  method  for  residues  is 
not  appUcable,  since  the  petitioner  has 
requested  a  temporary  exemption  fit>m 
the  requirement  of  a  tolerance. 

C.  Codex  Maximum  Residue  Level 

There  are  no  tolerances,  exemptions 
from  tolerance,  or  Maximiun  Residue 
Levels  issued  for  Harpin  outside  of  the 
United  States. 

Vn.  Objectioiis  and  Hearing  Requests 

The  new  section  408(g)  of  the  FFDCA 
provides  essentially  the  same  process 
for  persons  to  "object",  to  a  regulation 
for  an  exemption  from  the  requirement 
of  a  tolerance  issued  by  EPA  under  new 
section  408(d)and  as  was  provided  in 
the  old  section  408  and  in  section  409. 
However,  the  period  for  filing  objections 
is  60  days,  rather  than  30  days.  ^A 
currently  has  procedural  regulations 
which  governs  the  submission  of 
objections  and  hearing  requests.  These 
regulations  will  require  some 
modification  to  reflect  the  new  law. 
However,  until  those  modifications  can 
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)e  made,  EPA  will  continue  to  use  those 
procedural  regulations  with  appropriate 
idjustments  to  reflect  the  new  law. 
Any  person  may,  by  February  16, 
1999,  file  written  objections  to  any 
aspect  of  this  regulation  and  may  also 
request  a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  hearing  clerk,  at  the 
address  given  under  the  "Addresses" 
section  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  flled 
with  the  hearing  clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  vfill  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
imcontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
vrithout  prior  notice. 

Vm.  Public  Record  and  Electronic 
Submissions 

A  record  has  been  established  for  this 
rulemaking  under  docket  control 
number  (OPP-3007501.  A  public  version 
of  this  record,  which  does  not  include 
any  information  claimed  as  CBI,  is 
available  for  inspection  from  8:30  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  119  of  the 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division(7502C),  Office  of 


Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docketOepamai  1 .  epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above,  is  kept  in 
paper  form.  Accordingly,  in  the  event 
there  are  objections  and  hearing 
requests,  EPA  will  transfer  any  copies  of 
objections  and  hearing  requests  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record.  The  official  rulemaking  record  is 
the  paper  record  maintained  at  the 
Virginia  address  in  ADDRESSES  at  the 
beginning  of  this  document. 

K.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  estabUshes  an 
exemption  from  the  tolerance 
requirement  under  section  408(d)  of  the 
FFDCA  in  response  to  a  petition 
submitted  to  (he  Agency.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4, 1993). 
This  final  rule  does  not  contain  any 
information  collections  subject  to  OMB 
approval  under  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  or  impose  any  enforceable  duty  or 
contain  any  unfunded  mandate  as 
describedunder  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Pub.L.  104-4).  Nor  does  it  require  any 
special  considerations  as  required  by 
Executive  Order  12898,  entitled  Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations  (59  FR  7629), 
February  16, 1994),  or  require  OMB 
review  in  accordance  with  Executive 
Order  13045,  entitled  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  (62  FR  19885, 
April  23, 1997). 

In  additions,  since  tolerance 
exemptions  that  are  established  on  the 
basis  of  a  petition  under  FFDCA  section 
408(d),  such  as  the  exemption  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply. 


Nevertheless,  the  Agency  previously 
assessed  whether  establishing 
tolerances,  exemptions  from  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4, 
1981  (46  FR  24950),  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  OMB  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  efiective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

Today's  rule  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local,  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  1 3084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19.1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  imiquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  OMB, 
in  a  separately  identified  section  of  the 
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preamble  to  the  nile,  a  description  of 
the  extent  of  EPA 's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
ofBcials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. ' 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

X.  SubmiMion  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  SubjecU  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities,  pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  1, 1998. 

Stephen  L.  lohnson 

Deputy  Director.  Office  of  Pesticide  Programs. 
Therefore,  40  CFR  chapter  I.  part  180 
is  amended  as  follows: 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.1204  is  added  to  read 
as  follows: 

S18ai204    Harpin  protein;  exemption  from 
the  raquirenwnt  of  a  tampofary  tolerance. 

The  biological  pesticide  Harpin  is 
exempted  fitim  the  requirement  of  a 
temporary  tolerance  when  applied 


under  the  terms  of  Experimental  Use 
Permit  69834-EUP-l,  for  the  broad 
spectrum  control  of  various  bacterial, 
fungal,  and  viral  plant  diseases  when 
used  on  all  food  commodities.  The 
exemption  from  the  requirement  of  a 
tolerance  will  expire  on  October  31. 
2000. 

[FR  Doc.  98-33629  Filed  12-17-98;  8:45  ami 
BiLUNQ  CODE  tsi^^a-r 


ENVIR0NMENTA1.  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300766;  FRL-6049-4] 
RIN  2070-AB78 

Tebufenozide;  Pesticide  Tolerances  for 
Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
time-limited  tolerance  for  residues  of 
the  insecticide  tebufenozide.  benzoic 
acid.  3.5-dimethyl-l-(l.l- 
dimethylethyl)-2-(4-ethylbenzoyl) 
hydrazide  in  or  on  eggs;  grass,  forage; 
p-ass.  hay:  hogs,  fat;  hogs,  kidney;  hogs, 
liver:  hogs,  meat;  hogs,  mbyp;  peanuts: 
peanut,  hay;  peanuts,  meal;  peanut,  oil; 
poultry,  fat;  poultry,  meat;  poultry, 
mbyp;  rice,  bran;  rice,  grain;  rice,  hulls; 
rice,  straw;  and  sweet  potatoes.  This 
action  is  in  response  to  EPA's  granting 
of  an  emergency  exemption  imder 
section  18  of  the  Federal  Insecticide. 
Fimgidde.  and  Rodenticide  Act 
authorizing  use  of  the  pesticide  on 
pasture  land,  peanuts,  rice,  and  sweet 
potatoes.  This  regulation  establishes 
maximum  permissible  levels  for 
residues  of  tebufenozide  in  these  food 
commodities  pursuant  to  section 
408(1)(6)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act,  as  amended  by  the  Food 
Quality  Protection  Act  of  1996.  These 
tolerances  will  expire  and  are  revoked 
on  December  31.  2000. 
DATES:  This  regulation  is  effective 
December  18. 1998.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  February  16. 1999. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  (OPP-300766), 
must  be  submitted  to:  Hearing  Qerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 


Branch,  OPP  (Tolerance  Fees).  P.O.  Box 
360277M.  Pittsbvugh.  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number.  [OPP- 
300766).  must  also  be  submitted  to: 
Public  Laformation  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington.  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119.  Crystal  Mall  2  (CM 
«2),  1921  Jefferson  Davis  Hwy., 
Arlington,  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  wiU  also  he  accepted 
on  disks  in  WordPerfect  5.1/6.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  [OPP- 
.300766).  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Barbara  Madden.  Registration 
Division  7505C.  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington. 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  CM  #2. 
1921  Jefferson  Davis  Hwy..  Arlington. 
VA.  (703)  305-6463.  e-mail: 
Madden.barbara@epa.gov. 

SUPI>LEMENTARY  INFORMATION:  EPA.  on 
its  own  initiative,  pursuant  to  sections 
408(e)  and  (1)(6)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA).  21 
U.S.C.  346a(e)  and  (1)(6).  is  establishing 
tolerances  for  residues  of  the 
insecticide,  tebufenozide  in  or  on  eggs 
at  0.01  part  per  million  (ppm);  grass, 
forage  at  5  ppm;  grass,  hay  at  18  ppm; 
hogs,  fat  at  0.1  ppm;  hogs,  kidney  at 
0.02  ppm;  hogs,  liver  at  1  ppm;  hogs, 
meat  at  0.02  ppm;  hogs,  mbyp  at  0.1 
ppm;  peanuts  at  0.05  ppm;  peanut,  hay 
at  5  ppm;  peanut,  meal  at  0.15  ppm; 
peanut,  oil  at  0.15  ppm;  poultry,  fat  at 
0.1  ppm;  poultry,  meat  at  0.01  ppm; 
poultey.  mbjrp  0.05  ppm;  rice,  bran  at 
0.8  ppm;  rice,  grain  at  0.1  ppm;  rice, 
hulls  at  0.5  ppm;  rice,  straw  at  6  ppm; 
and  sweet  potatoes  at  0.25.  These 
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olerances  will  expire  and  are  revoked 
>n  December  31,  2000.  EPA  will  publish 
1  dociunent  in  the  Federal  Register  to 
emove  the  revoked  tolerance  from  the 
^ode  of  Federal  Regulations. 

Background  and  Statutory  Findings 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104-170)  was 
Signed  into  law  August  3, 1996.  FQPA. 

Eends  both  the  Federal  Food,  Drug, 
i  Cosmetic  Act  (FFDCA),  21  U.S.C. 
L  et  seq.,  and  the  Federal  Insecticide, 
Ungicide,  and  Rodenticide  Act 
FIFRA),  7  U.S.C.  136  et  seq.  The  FQPA 
endments  went  into  effect 
mediately.  Among  other  things, 
[PA  amends  FFDCA  to  bring  all  EPA 
ticide  tolerance-setting  activities 
der  a  new  section  408  with  a  new 
fety  standard  and  new  procedures. 
These  activities  are  described  below  and 
discussed  in  greater  detail  in  the  final 
rule  establishing  the  time-limited 
tolerance  associated  with  the  emergency 
iexemption  for  use  of  propiconazole  on 
sor^um  (61  FR  58135,  November  13, 
1996)(FRL-5572-9). 

New  section  408(b)(2)(A)(i)  of  the 
FTDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
Bxposiue  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue. ..." 

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provision  of  FIFRA,  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  such  exemption." 
This  provision  was  not  amended  by 
FQPA.  EPA  has  established  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166. 

Section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 


EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment. 

Because  decisions  on  section  18- 
related  tolerances  must  proceed  before 
EPA  reaches  closure  on  several  policy 
issues  relating  to  interpretation  and 
implementation  of  the  FQPA,  EPA  does 
not  intend  for  its  actions  on  such 
tolerances  to  set  binding  precedents  for 
the  application  of  section  408  and  the 
new  safety  standard  to  other  tolerances 
and  exemptions. 

n.  Emei^gency  Exemption  for 
Tebufenozide  on  Certain  Commodities 
and  FFDCA  Tolerances 

During  the  1998  growing  season 
several  states  (Arkansas,  Louisiana, 
Oklahoma,  and  Texas)  availed 
themselves  of  the  authority  to  declare  a 
crisis  exemption  to  use  tebufenozide  for 
control  of  armyworms  [Spodoptem  sp.) 
on  pastive  land,  peanuts,  rice,  and 
sweet  potatoes.  Due  to  the  mild  winter, 
severe  drought  and  unusually  hot 
summer  in  Uie  southern  United  States, 
many  growers  experienced  heavy 
infestations  of  armyworm.  The  use  of 
tebufenozide  to  control  armyworm  is  in 
accordance  with  40  CFR  pari  166, 
Subpart  C. 

As  part  of  its  assessment  of  this 
emergency  exemption,  EPA  assessed  the 
potential  risks  presented  by  residues  of 
tebufenozide  in  or  on  pastiue  land, 
peanuts,  rice,  and  sweet  potatoes.  In 
doing  so,  EPA  considered  the  safety 
standard  in  FFDCA  section  408(b)(2), 
and  EPA  decided  that  the  necessary 
tolerances  under  FFDCA  section 
408(1)(6)  would  be  consistent  with  the 
safety  standard  and  with  FIFRA  section 
18.  Consistent  with  the  need  to  move 
quickly  on  the  emergency  exemption  in 
order  to  address  an  urgent  non-routine 
situation  and  to  ensure  that  the  resulting 
food  is  safe  and  lawful,  EPA  is  issuing 
these  tolerances  without  notice  and 
opportunity  for  public  conunent  imder 
section  408(e),  as  provided  in  section 
408(1)(6).  Although  thess  tolerances  will 
expire  and  are  revoked  on  December  31 , 
2000.  under  FFDCA  section  408(1)(5), 
residues  of  the  pesticide  not  in  excess 
of  the  amounts  specified  in  the 
tolerance  remaining  in  or  on  after  that 
date  will  not  be  unlawful,  provided  the 
pesticide  is  applied  in  a  manner  that 
was  lawful  under  FIFRA,  and  the 
residues  do  not  exceed  a  level  that  was 
authorized  by  this  tolerance  at  the  time 
of  that  application.  EPA  will  take  action 
to  revoke  these  tolerances  earlier  if  any 
experience  with,  scientific  data  on,  or 
other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 


Because  these  tolerances  are  being 
approved  under  emergency  conditions 
EPA  has  not  made  any  decisions  about 
whether  tebufenozide  meets  EPA's 
registration  requirements  for  use  on  or 
whether  a  permanent  tolerance  for  this 
use  would  be  appropriate.  Under  these 
ciraunstances,  EPA  does  not  believe 
that  these  tolerances  serve  as  a  basis  for 
registration  of  tebufenozide  by  a  State 
for  special  local  needs  imder  FIFRA 
section  24(c).  Nor  does  these  tolerances 
serve  as  the  basis  for  any  State  other 
than  to  use  this  pesticide  on  these  crops 
under  section  18  of  FIFRA  without 
following  all  provisions  of  EPA's 
regulations  implementing  section  18  as 
identified  in  40  CFR  part  166.  For 
additional  information  regarding  the 
emergency  exemption  for  tebufenozide, 
contact  the  Agency's  Registration 
Division  at  the  address  provided  above. 

in.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  Final  Rule 
on  Bifenthrin  Pesticide  Tolerances  (62 
FR  62961.  November  26. 1997)(FRL- 
5754-7). 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action 
EPA  has  sufficient  data  to  assess  the 
hazards  of  tebufenozide  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for 
time-limited  tolerances  for  residues  of 
tebufenozide  on  eggs  at  0.01  part  per 
million  (ppm):  grass,  forage  at  5  ppm; 
grass,  hay  at  18  ppm;  hogs,  fat  at  0.1 
ppm;  hogs,  kidney  at  0.02  ppm;  hogs, 
liver  at  1  ppm:  hogs,  meat  at  0.02  ppm; 
bogs,  mbyp  at  0.1  ppm;  peanuts  at  0.05 
ppm;  peanut,  hay  at  5  ppm;  peanut, 
meal  at  0.15  ppm;  peanut,  oil  at  0.15 
ppm;  poultry,  fat  at  0.1  ppm;  poultry, 
meat  at  0.01  ppm;  poultry,  mbyp  0.05 
ppm;  rice,  bran  at  0.8  ppm;  rice,  grain 
at  0.1  ppm;  rice,  hulls  at  0.5  ppm;  rice, 
straw  at  6  ppm;  and  sweet  potatoes  at 
0.25  ppm.  EPA's  assessment  of  the 
dietary  exposures  and  risks  associated 
with  establishing  these  tolerances 
follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
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concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  tebufenozide  are 
discussed  below. 

B.  Toxicological  Endpoint 

1.  Acute  toxicity.  No  toxicological 
endpoint  has  been  identified  for  acute 
toxicity.  Toxicity  observed  in  oral 
toxicity  studies  were  not  attributable  to 
a  single  dose  (exposiue).  No 
neiut)logical  or  systemic  toxicity  was 
observed  in  rats  given  a  single  oral 
administration  of  tebufenozide  at  0,  500, 
1,000  or  2,000  mg/kg.  No  maternal  or 
developmental  toxicity  was  observed 
following  oral  administration  of 
tebufenozide  at  1,000  mg/kg/day  (limit- 
dose)  during  gestation  to  pregnant  rats 
or  rabbits. 

2.  Short-  and  intermediate-term 
toxicity.  No  toxicological  endpoints 
have  been  identified  for  short-  and 
intermediate-term  toxicity.  No  dermal  or 
systemic  toxicity  was  seen  in  rats 
administered  15  dermal  applications  at 
1,000  mg/kg/day  (limit  dose)  over  21 
days  with  either  technical  tebufenozide 
or  23%  active  ingredient  formulation. 
Despite  hematological  effects  seen  in  the 
dog  study,  similar  effects  were  not  seen 
in  these  rats  receiving  the  compound  via 
the  dermal  route  indicating  poor  dermal 
absorption.  Also,  no  developmental 
endpoints  of  concern  were  evident  due 
to  the  lack  of  developmental  toxicity  in 
either  rat  or  rabbit  studies. 

3.  Chronic  toxicity.  EPA  has 
established  the  Reference  Dose  (RfD)  for 
tebufenozide  at  0.018  milligrams/ 
kilogram/day  (mg/kg/day).  This  RfD  is 
based  on  the  no  observable  adverse 
effect  level  (NOAEL)  of  1.8  mg/kg/day 
based  on  growth  retardation,  alterations 
in  hematology  parameters,  changes  in 
organ  weights,  and  histopathological 
lesions  in  the  bone,  spleen  and  liver  at 
the  lowest  observable  adverse  effect 
level  (LOAEL)  of  8.7  mg/kg/day.  An 
uncertainty  factor  of  100  (lOX  for  inter- 
species extrapolation  and  lOX  for  intra- 
species  variability)  was  applied  to  the 
NOAEL  of  1.8  mg/kg/day  to  calculate 
the  RfD  of  0.018  mg/kg/day.  EPA  has 
determined  that  the  lOX  factor  to 
account  for  enhanced  susceptibility  of 
infants  and  children  (as  required  by 
FQPA)  can  be  removed.  Tliis 
determination  is  based  on  the  results  of 
reproductive  and  developmental 
toxicity  studies.  No  evidence  of  - 
additional  sensitivity  to  young  rats  or 
rabbits  was  observed  following  pre-  or 
postnatal  exposure  to  tebufenozide. 

4.  Carcinogenicity.  Tebufenozide  is 
classified  as  Group  E  (no  evidence  of 
carcinogenicity  in  humans). 


C.  Exposures  and  Risks 

1.  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.482)  for  the  residues  of 
tebufenozide,  in  or  on  a  variety  of  raw 
agricultural  commodities.  Tolerances,  in 
support  of  registrations,  currently  exist 
for  residues  of  tebufenozide  on  apples 
and  walnuts.  Additionally,  time-Umited 
tolerances  associated  with  emergency 
exemptions  have  been  established  for 
cotton,  leafy  vegetables,  pears,  pecans, 
peppers,  sugar  beet,  sugarcane,  turnip 
tops,  milk,  and  livestock  commodities  of 
cattle,  goats,  horses,  and  sheep.  Risk 
assessments  were  conducted  by  EPA  to 
assess  dietary  exposures  and  risks  fix>m 
tebufenozide  as  follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  one  day  or  single  exposure.  Toxicity 
observed  in  oral  toxicity  studies  were 
not  attributable  to  a  single  dose  or  one 
day  exposure.  Therefore,  no 
toxicological  endpoint  was  identified 
for  acute  toxicity  and  no  acute  dietary 
risk  assessment  is  needed. 

ii.  Chronic  exposure  and  risk.  The 
Agency  conducted  a  chronic  dietary 
exposure  analysis  and  risk  assessment. 
The  chronic  analysis  for  tebufenozide 
used  a  RfD  of  0.018  mg/kg/day.  The 
analysis  evaluated  individual  food 
consumption  as  reported  by 
respondents  in  the  USDA  1989-92 
Continuing  Surveys  of  Food  Intake  by 
Individuals  and  acciunulates  exposure 
to  the  chemical  for  each  commodity. 
Tolerance  level  residues  and  some 
percent  crop  treated  (PCT)  assumptions 
were  made  for  the  proposed 
commodities  to  estimate  the  Anticipated 
Residue  Concentration  (ARC)  for  the 
general  population  and  subgroups  of 
interest.  Since  the  FQPA  safety  factor 
has  been  removed  for  all  population 
subgroups,  the  percent  RfD  that  would 
exceed  the  Agency  level  of  concern 
would  be  100%.  The  existing 
tebufenozide  tolerances  (pubUshed, 
pending,  and  including  the  necessary 
section  18  tolerance(s))  result  in  an  ARC 
that  is  equivalent  to  percentages  of  the 
RfD  below  100%  for  all  subgroups  (i.e., 
U.S.  population.  12%  and  non-nursing 
infants  (<1  year  old),  the  most  highly 
exposed  subgroup,  25%). 

2.  Fmm  drinking  water.  The  Agency 
lacks  sufficient  water-related  exposure 
data  to  complete  a  comprehensive 
drinking  water  exposure  analysis  and 
risk  assessment  for  tebufenozide. 
Because  the  Agency  does  not  have 
comprehensive  and  reUable  monitoring 
data,  drinking  water  concentration 


estimates  must  be  made  by  reliance  on 
some  sort  of  simulation  or  modeling.  To 
date,  there  are  no  validated  modeUng 
approaches  for  reliably  predicting 
pesticide  levels  in  drinking  water.  The 
Agency  is  currently  relying  on  GENEEC 
and  PRZM/EXAMS  for  surface  water, 
which  are  used  to  produce  estimates  of 
pesticide  concentrations  in  a  farm  pond 
and  SCI-GROW,  which  predicts 
pesticide  concentrations  in 
groundwater.  None  of  these  models 
include  consideration  of  the  impact 
processing  of  raw  water  for  distribution 
as  drinking  water  would  likely  have  on 
the  removal  of  pesticides  from  the 
source  water.  TTie  primary  use  of  these 
models  by  the  Agency  at  this  stage  is  to 
provide  a  coarse  screen  for  sorting  out 
pesticides  for  which  it  is  highly  unlikely 
that  drinking  water  concentrations 
would  ever  exceed  huihan  health  levels 
of  concern. 

In  the  absence  of  monitoring  data  for 
pesticides,  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water.         , 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  drinldng  water, 
and  residential  uses.  A  DWLOC  will 
vary  depending  on  the  toxic  endpoint, 
with  drinking  water  consumption,  and 
body  weights.  Different  populations  will 
have  different  DWLOCs.  DWLOCs  are 
used  in  the  risk  assessment  process  as 
a  surrogate  measure  of  potential 
exposure  associated  with  pesticide 
exposure  through  drinking  water. 
DWLOC  values  are  not  regulatory 
standards  for  drinking  water.  Since 
DWLOCs  address  total  aggregate 
exposure  to  tebufenozide  they  are 
further  discussed  in  the  aggregate  risk 
sections  below. 

3.  From  non-dietary  exposure. 
Tebufenozide  is  not  currently  registered 
for  use  on  residential  non-food  sites. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  estabUsh, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
tebufenozide  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
ciunulative  risk  approach  based  on  a 


( ( immon  mechanism  of  toxicity, 
t  epufenozide  does  not  appear  to 
produce  a  toxic  metabolite  produced  by 
other  substances.  For  the  purposes  of 
t^is  tolerance  action,  therefore,  EPA  has 
itbt  assumed  that  tebufenozide  has  a 
common  mechanism  of  toxicity  with 
(Oihei  substances.  For  more  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
inechanism  of  toxicity  and  to  evaluate 
tibe  cumulative  efiiects  of  such 
chemicals,  see  the  Final  Rule  for 
iifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26. 1997). 

1 } .  Aggregate  Risks  and  Determination  of 
; !  ifetyfor  U.S.  Population 

1.  Acute  risk.  No  toxicological 

( li  idpoint  was  identified  for  acute 
1 1  xicity.  Therefore,  no  acute  aggregate 
I !  ik  assessment  is  needed. 

2.  Chronic  risk.  Using  the  ARC 
exposure  assiunptions  described  above. 
EPA  has  concluded  that  aggregate 
exposure  to  tebufenozide  from  food  will 
utilize  12%  of  the  RfD  for  the  U.S. 
population.  The  major  identifiable 
subgroup  with  the  highest  aggregate 
^iq>osiue,  non-nursing  infants  (<1  year 
pid)  (discussed  below)  will  utilize  25% 
i>f  the  RfD.  EPA  generally  has  no 
cbncem  for  exposures  below  100%  of 
ue  RfD  because  the  RfD  represents  the 
I^vel  at  or  below  which  daily  aggregate 
dietary  exposure  over  a  lifetime  will  not 
ppse  appreciable  risks  to  human  health. 
Despite  the  potential  for  exposure  to 
tebufenozide  in  drinking  water,  after 
calculating  DWLOCs  and  comparing 
them  to  conservative  model  estimates  of 
concentrations  of  tebufenozide  for 
stirface  and  groimd  water.  EPA  does  not 
expect  the  aggregate  exposure  to  exceed 
l|0O%oftheRfD. 

lis.  Short-  and  intermediate-term  risk. 
Ebort-  and  intermediate-term  aggregate 
exposure  takes  into  account  chronic 
dietary  food  and  water  (considered  to  be 
ttj  background  exposure  level)  plus 
mdoor  and  outdoor  residential 
exposure.  Tebufenozide  is  not  currently 
registered  for  use  on  residential  non- 
food sites.  Therefore  no  short-  and 
ilitermediate-term  aggregate  risk 
iBsessments  are  needed. 

4.  Aggregate  cancer  risk  for  U.S. 
iopulation.  Tebufenozide  is  classified 

Group  E  (no  evidence  of 
ogenicity  in  humans). 

5.  Determination  of  safety.  Based  on 
lese  risk  assessments.  EPA  concludes 

that  there  is  a  reasonable  certainty  that 
l)0  harm  will  result  from  aggregate 
jkposure  to  tebufenozide  residues. 


E.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
thildren  —  i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
tebufenozide,  EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  two-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposure  during 
gestation.  Reproduction  studies  provide 
information  relating  to  efiiects  frt>m 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans.  EPA 
believes  that  reUable  data  support  using 
the  standard  MOE  and  uncertainty 
factor  (usually  100  for  combined  inter- 
and  intra-spedes  variability))  and  not 
the  additional  tenfold  MOE/uncertainty 
factor  when  EPA  has  a  complete  data 
base  imder  existing  guidelines  and 
when  the  severity  of  the  effect  in  infants 
or  children  or  the  potency  or  imusual 
toxic  properties  of  a  compoimd  do  not 
raise  concerns  regarding  the  adequacy  of 
the  standard  MOE/safety  &ctor. 

ii.  Developmental  toxicity  studies.  In 
prenatal  developmental  toxicity  studies 
in  rats  and  rabbits,  there  was  no 
evidence  of  maternal  or  developmental, 
toxicity;  the  maternal  and 
developmental  NOAELs  were  1,000  mg/ 
kg/day  (highest  dose  tested). 

iii.  Reproductive  toxicity  study.  In  2- 
generation  reproduction  studies  in  rats, 
toxicity  to  the  fetuses/offspring,  when 
observed,  occurred  at  equivalent  or 
higher  doses  than  in  the  maternal/ 
parental  aniiniils 

iv.  Conclusion.  There  is  a  complete 
toxicity  database  for  tebufenozide  and 
exposure  data  is  complete  or  is 
estimated  based  on  data  that  reasonably 
accoimts  for  potential  exposures.  Data 
provided  no  indication  of  increased 
sensitivity  of  rats  or  rabbits  to  in  utero 
and/or  postnatal  exposure  to 
tebufenozide.  Based  on  this,  EPA 


concludes  that  reliable  data  support  the 
use  of  the  standard  100-fold  uncertainty 
factor,  and  that  an  additional 
uncertainty  factor  is  not  needed  to 
protect  the  safety  of  infants  and 
children. 

2.  Acute  risk.  No  toxicological 
endpoint  was  identified  for  acute 
toxicity.  Therefore,  no  acute  aggregate 
risk  assessment  is  needed. 

3.  Chronic  risk.  Using  the  exposure 
assumptions  described  above,  EPA  has 
concluded  that  aggregate  exposure  to 
tebufenozide  from  food  will  utilize  25% 
of  the  RfD  for  infants  and  19%  of  the 
RfD  for  children.  EPA  generally  has  no 
concern  for  exposures  below  100%  of 
the  RfD  because  the  RfD  represents  the 
level  at  or  below  which  daily  aggregate 
dietary  exposure  over  a  lifetime  will  not 
pose  appreciable  risks  to  human  health. 
Despite  the  potential  for  exposure  to 
tebufenozide  in  drinking  water,  after 
calculating  DWLOCs,  EPA  does  not 
expect  the  aggregate  exposure  to  exceed 
100%  of  the  RfD. 

4.  Short-  or  intermediate-term  risk. 
Tebufenozide  is  not  currently  registered 
for  use  on  residential  non-food  sites. 
Therefore  no  short-  and  intermediate- 
term  aggregate  risk  assessments  are 
needed. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to 
tebufenozide  residues. 

IV.  Other  Considerations 

A.  Metabolism  In  Plants  and  Animals 

Residue  of  concern  in  plants  is 
adequately  understood  and  is 
tebufenozide  per  se.  Residues  of 
concern  in  animals  are  not  adequately 
understood.  Studies  to  address  residues 
of  concern  for  animals  are  currently 
under  Agency  review.  For  the  purpose 
of  these  section  18  actions  only,  the 
Agency  has  assumed  the  residue  of    - 
concern  is  tebufenozide  per  se. 

B.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
(example  -  gas  chromotography)  is 
available  to  enforce  the  tolerance 
expression.  The  method  may  be 
requested  from:  Calvin  Furlow.  PRRIB, 
IRSD  (7502C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  401  M  St..  SW..  Washington, 
DC  20460.  Office  location  and  telephone 
number:  Rm  lOlFF.  CM  #2. 1921 
Jefferson  Davis  Hwy..  Arlington.  VA 
22202,  (703)  305-5229. 

C.  Magnitude  of  Residues 

Residues  of  tebufenozide  per  se  are 
not  expected  to  exceed  0.01  ppm  on 


70034  Federal  Register /Vol.  63.  No.  243 /Friday,  December  18,  1998 /Rules  and  Regulations 


eggs;  grass,  forage  at  5  ppm;  grass,  hay 
at  18  ppm:  hogs,  fat  at  0.1  ppm:  hogs, 
kidney  at  0.02  ppm:  hogs,  liver  at  1 
ppm:  hogs,  meat  at  0.02  ppm:  hogs, 
mbyp  at  0.1  ppm:  peanuts  at  0.05  ppm: 
peanut,  hay  at  5  ppm:  peanut,  meal  at 
0.15  ppm:  peanut,  oil  at  0.15  ppm: 
poultry,  fat  at  0.1  ppm:  poult^,  meat  at 
0.01  ppm:  poultry,  mbyp  0.05  ppm:  rice, 
bran  at  0.8  ppm:  rice,  grain  at  0.1  ppm: 
rice,  hulls  at  0.5  ppm;  rice,  straw  at  6 
ppm;  and  sweet  potatoes  at  0.25  ppm  as 
a  result  of  these  section  18  uses. 

D.  International  Residue  Limits 

There  are  currently  no  Canadian,  or 
Mexican  listings  for  tebufenozide 
residues.  Codex  maximum  residue 
levels  (MRLs)  have  been  set  for 
tebufenozide  at  0.1  ppm  for  rice 
(husked),  0.05  ppm  for  walnuts,  and  1 
ppm  for  pome  fruits. 

E.  Rotational  Crop  Restrictions  . 

Rotational  Crop  data  are  currently 
under  review  by  the  Agency.  Crops 
which  the  label  allows  to  be  treated 
directly  can  be  planted  at  any  time. 
Based  on  preliminary  data,  a  30-day 
plantback  interval  is  adequate  for  root, 
tuber,  bulb,  leafy,  brassica,  fruiting,  and 
cucurbit  vegetables.  All  other  crops 
cannot  be  planted  within  12  months  of 
the  last  tebufenozide  application. 

V.  Conclusion 

Therefore,  tolerances  are  established 
for  residues  of  tebufenozide  in  or  on 
eggs  at  0.01  ppm;  grass,  forage  at  5  ppm; 
grass,  hay  at  18  ppm;  hogs,  fat  at  0.1 
ppm;  hogs,  kidney  at  0.02  ppm;  hogs, 
liver  at  1  ppm;  hogs,  meat  at  0.02  ppm; 
hogs,  mbyp  at  0.1  ppm;  peanuts  at  0.05 
ppm;  peanut,  hay  at  5  ppm;  peanut, 
meal  at  0.15  ppm;  peanut,  oil  at  0.15 
ppm;  poultry,  fat  at  0.1  ppm;  poultry, 
meat  at  0.01  ppm;  poultry,  mbyp  0.05 
ppm;  rice,  bran  at  0.8  ppm;  rice,  grain 
at  0.1  ppm;  rice,  hulls  at  0.5  ppm;  rice, 
straw  at  6  ppm;  and  sweet  potatoes  at 
0.25  at  ppm. 

VI.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made.  EPA  will  continue  to  use 
those  procedural  regulations  with 


appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  February  16, 
1999,  file  written  objections  to  any 
aspect  of  this  regulation  and  may  also 
request  a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  regulation.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  EPA  is  authorized  to 
waive  any  fee  requirement  "when  in  the 
judgment  of  the  Administrator  such  a 
waiver  or  refund  is  equitable  and  not 
contrary  to  the  purpose  of  this 
subsection."  For  additional  information 
regarding  tolerance  objection  fee 
waivers,  contact  James  Tompkins. 
Registration  Division  (7505C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location, 
telephone  number,  and  e-mail  address: 
Rm.  239,  CM  #2.  1921  Jefferson  Davis 
Hwy.,  Arlington.  VA.  (703)  305-5697, 
tompkins.jim@epa.gov.  Request  for 
waiver  of  tolerance  objection  fees 
should  be  sent  to  James  Hollins. 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460. 

If  a  hearing  is  requested,  the 
objections  must  iiiclude  a  statement  of 
the  factual  issues  on  which  a  hearing  is 
requested,  the  requestor's  contentions 
on  such  issues,  and  a  simimary  of  any 
evidence  reUed  upon  by  the  requestor 
(40  CFR  178.27).  A  request  for  a  hearing 
will  be  granted  if  the  Administrator 
determines  that  the  material  submitted 
shows  the  following:  There  is  genuine 
and  substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  accoimt 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  woidd  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 


A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

VII.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
regulation  under  docket  control  number 
[OPP-300766]  (including  any  comments 
and  data  submitted  electronically).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI.  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Rm.  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C)  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  CM 
#2, 1921  Jefferson  Davis  Highway. 
Arlington,  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASQI  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  regulation, 
as  well  as  the  public  version,  as 
described  above  will  be  kept  in  paper 
form.  Accordingly,  EPA  will  transfer 
any  copies  of  objections  and  hearing 
requests  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  vkdll  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  dociunent. 

Vni.  Regulatory  Assessment 
Requirements 

A  Certain  Acts  and  Executive  Orders 

This  final  rule  establishes  a  tolerances 
under  section  408  of  the  FFDCA.  The 
Office  of  Management  and  Budget 
(OMB)  has  exempted  these  types  of 
actions  Irom  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
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I  Bform  Act  of  1995  (UMRA)  (Pub.  L. 
iQ4— 4).  Not  does  it  require  any  special 
considerations  as  required  by  Executive 
I  Drder  12898,  entitled  Federal  Actions  to 
.  iddress  Environmental  Justice  in 
vlinority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1B94),  or  require  0MB  review  in 
^tcordance  with  Executive  Order  13045, 
^htitled  Protection  of  Children  from 
Environmental  Health  FUsks  and  Safety 
^isks  (62  FR  19885,  April  23, 1997). 
I  i  In  addition,  since  tolerances  and 
0kemptions  that  are  established  on  the 
basis  of  a  petition  under  FFDCA  section 
408(1)(6),  such  as  the  tolerances  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  sea.)  do  not  apply. 
Nevertheless,  the  Agency  has  previously 
assessed  whether  establishing 
tolerances,  exemptions  &x>m  tolerances, 
ising  tolerance  levels  or  expanding 
:emptions  might  adversely  impact 
nail  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4, 
1981  (46  FR  24950),  and  was  provided 
the  Chief  Counsel  for  Advocacy  of  the 
all  Business  Administration. 

.  Executive  Order  12875 

Under  Executive  Order  12875, 

titled  Enhancing  the 
intergovernmental  Partnership  (58  FR 
!S8093,  October  28, 1993),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local,  or  tribal  government, 
L  nless  the  Federal  government  provides 
t  le  funds  necessary  to  pay  the  direct 
c  ompliance  costs  inciured  by  those 
i  ovemments.  If  the  mandate  is 
I  nfunded,  EPA  must  provide  to  OMB  a 
aescription  of  the  extent  of  EPA's  prior 
oonsultation  with  representatives  of 
affected  State,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
dommimications  from  the  governments, 
tijad  a  statement  supporting  the  need  to 
i^ue  the  regulation.  In  addition, 
^ecutive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
'representatives  of  State,  local,  and  tribal 
flovemments  "to  provide  meaningful 
i  nd  timely  input  in  the  development  of 
I  egulatory  proposals  containing 
!  ignificant  unhmded  mandates." 

Today's  rule  does  not  create  an 
I  infunded  Federal  mandate  on  State. 
1  [>cal.  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 


requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19, 1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
imfunded,  EPA  must  provide  to  OMB, 
in  a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

K.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubhcation  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 


List  of  Sub|ects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  9, 1998. 

Arnold  E.  Ljiyne, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART180  —  [AIMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.482,  add  the  following 
commodities  to  the  table  in  paragraph 
(b)  to  read  as  follows: 

S  180.482    Tebuf enozid*;  toterancM  for 
resMuea. 


(b)*  *  • 


Con¥nodity 

Parts  per 
million 

Expiration/ 

Revocation 

Date 

•  •           * 

Eggs 

•  •        • 

Grass,  forage 

Grass,  hay  

Hogs,  fat  

Hogs,  kidney 

Hogs,  liver 

Hogs,  meat  

Hogs,  mt>yp 

•  •          • 

Peanuts 

Peanut  hay 

Peanut,  meal 

Peanut,  oil 

•          • 
0.01 

•  • 

5 

18 

0.1 

0.02 

1 

0.02 

0.1 

•  • 

0.05 
5 

0.15 
0.15 

•  • 

0.1 

0.01 

0.05 

0.8 

0.1 

0.5 

6 

•  • 

0.25 

•  • 

12/31/00 

•  • 

12/31/00 
12/31/00 
12/31/00 
12/31/00 
12/31/00 
12/31/00 
12/31/00 

•  • 

12/31/00 
12/31/00 
12/31/00 
12/31/00 

•          •          • 

Poultry,  fat 

Pouftry,  meat 

Poultry,  mbyp 

Rice,  Ixan  

•                      • 

12/31/00 
12)31/00 
12/31/00 
12/31/00 

Rice,  arain 

12/31/00 

Rice,  hulls  

12/31/00 

Rice,  straw 

•                    •                    • 

Sweet  potatoes  ... 

12/31/00 

•                      • 

12/31/00 

(FR  Doc.  9»-33628  Filed  12-17-98;  8:45  am] 
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44CFRPart64 
[Docket  No.  FEMA-7704] 

List  Of  Communities  Eligible  for  the 
Sale  of  Flood  insurance 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Final  rule. 

SUMMARY:  This  rule  identifies 
commimities  participating  in  the 
National  Flood  Insurance  Program 
(NFIP).  These  communities  have 
applied  to  the  program  and  have  agreed 
to  enact  certain  floodplain  management 
measures.  The  communities' 
participation  in  the  program  authorizes 
the  sale  of  flood  insurance  to  owners  of 
property  located  in  the  communities 
listed. 

EFFECTIVE  DATES:  The  dates  listed  in  the 
third  column  of  the  table. 
ADDRESSES:  Flood  insurance  policies  for 
property  located  in  the  communities 
listed  can  be  obtained  from  any  licensed 
property  insurance  agent  or  broker 
serving  the  eligible  community,  or  from 
the  NFIP  at:  Post  Office  Box  6464, 
Rockville,  MD  20849,  (800)  638-6620. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Shea,  jr..  Division  Director, 
Program  Implementation  Division, 
Mitigation  Directorate.  500  C  Street  SW., 
room  417,  Washington,  DC  20472,  (202) 
646-3619. 

SUPPLEMENTARY  INFORMATION:  The  NFIP 
enal)les  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  return, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 


Since  the  communities  on  the  attached 
list  have  recently  entered  the  NFIP, 
subsidized  flood  insurance  is  now 
available  for  property  in  the  community. 

In  addition,  the  Associate  Director  of 
the  Federal  Emergency  Management 
Agency  has  identified  the  special  flood 
hazard  areas  in  some  of  these 
communities  by  publishing  a  Flood 
Hazard  Boundary  Map  (FHBM)  or  Flood 
Insurance  Rate  Map  (FIRM).  The  date  of 
the  flood  map,  if  one  has  been 
published,  is  indicated  in  the  fourth 
column  of  the  table.  In  the  communities 
listed  where  a  flood  map  has  been 
published.  Section  102  of  the  Flood 
Disaster  Protection  Act  of  1973,  as 
amended,  42  U.S.C.  4012(a),  requires 
the  purchase  of  flood  insurance  as  a 
condition  of  Federal  or  federally  related 
financial  assistance  for  acquisition  or 
construction  of  buildings  in  the  special 
flood  hazard  areas  shown  on  the  map. 

The  Associate  Director  finds  that  the 
delayed  effective  dates  would  be 
contrary  to  the  public  interest.  The 
Associate  Director  also  finds  that  notice 
and  public  procedure  imder  5  U.S.C. 
553(b)  are  impracticable  and 
imnecessary. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10.  Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  in  accordance 
with  the  Regulatory  Flexibility  Act.  5 
U.S.C.  601  et  seq.,  because  the  rule 
creates  no  additional  burden,  but  fists 


those  communities  eligible  for  the  sale 
of  flood  insurance. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30. 1993,  Regulatory 
Harming  and  Review,  58  FR  51735. 

Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federafism  implications  under 
Executive  Order  12612,  Federalism. 
October  26. 1987.  3  CFR.  1987  Comp., 
p.  252. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  October  25, 1991.  56  FR 
55195.  3  CFR,  1991  Comp.,  p.  309. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 
Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

PART  64— {AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367. 
3  CFR,  1979  Comp..  p.  376. 

$64.6    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 


State/location 


New  Eligit)les— Emergency  Program 

South  Dakota:  Butte  County,  unincorporated  areas 

Tennessee:  Lewis  County,  unincorporated  areas  

New  EligiWes— Regular  Program 

Montana:  Oart}y,  town  of  Ravalli  County  

Massachusetts:  BrimfieW,  town  of,  Hampden  County  ..... 
Nortti  Carolina: '  Northwest,  city  of,  Bmnswick  County  ... 
Washington:  2  Kenmore.  city  of.  King  County 

Regular  Program  Conversions 

Region  I 
Connectfcut: 

Plymouth,  town  of,  Litchfield  County 

Windtiam,  town  of,  Windham  County 

Region  IV 
North  Carolina:  Carteret  County,  unincorporated  areas  ... 


Community 
No. 


Effective  date  of  eligi- 
bility 


430236 
470103 


300062 
250135 
370513 
530336 


090138 
090119 

370043 


November  24. 1998  .... 
Noveml)er25.  1998  .... 

November  2, 1998 

Noveml)er  9,  1998 

November  12,  1998  .... 
November  13. 1998  .... 

November  6,  1998 

Suspension  Withdrawn 
do 

do 


Cunent  effective  map 
date 


December  20,  1977 
February  9.  1979. 

September  7. 1998. 
August  2,  1982. 
May  15,  1995. 
March  30,  1998. 


November  6. 1998. 
Do. 

Do. 
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State/location 


Community 
No. 


Effective  date  of  eligi- 
bility 


Current  effective  map 


Region  V 

iMnnesota:  East  Grand  Forks,  city  of,  Polk  County 

Region  I 

iMaine: 

Sidney,  town  of,  Kennebec  County 


Vienna,  town  of,  Kennebec  County  

Ij^assachusetts:  Sudbury,  town  of,  Middlesex  County  .. 

Region  ill 

^est  Virginia:  Berkeley  County,  unincorporated  areas 

Region  IV 

I  lirtfi  Carolina: 

Griffon,  town  of,  Lenoir  and  Pitt  Counties  

Raleigfi,  city  of.  Wake  County  

Region  VI 

,  k^kansas:  West  Memphis,  city  of,  Crittenden  County  .. 
"^xas: 

Gonzales  County,  unincorporated  areas  

Guadakjpe  County,  unincorporated  areas 

Victoria  County,  unincorporated  areas 

*  Region  Vil 

4wa: 

Carlisle,  city  of,  Warren  County 

Indianda,  city  of,  Wanen  County  

Norwalk,  city  of,  Warren  County 

Warren  County,  unincorporated  areas 

Region  IX 
^Blifomia: 

Firebaugh,  city  of,  Fresrx)  and  Madera  Counties  .. 

Fresno  County,  unincorporated  areas  

Madera  County,  unincorporated  areas 

Winters,  city  of,  Yoto  County  

^vada:  Lyon  County,  unincorporated  areas  


275236 


230247 

230249 
250217 


540282 


370192 
370243 


050055 

480253 
480266 
480637 


190274 
190275 
190631 
190912 


060046 
065029 
060170 
060425 
320029 


.do 


November  20,  1998 

Suspensk>n  Withdrawn. 
do..» 


Do. 


November  20, 1998 


.do 


..do 


..do 
..do 


.do 

..do 
..do 
..do 


..do 
..do 
..do 
..do 


.do 
.do 
..do 
..do 
..do 


Do. 
Do. 

Do. 


Da 
Do. 

Do. 

Do. 
Do. 
Do. 


Do. 
Do. 
Do. 
Do. 


Do. 
Do. 
Do. 
Do. 

Do. 


*  The  City  of  Northwest  has  adopted  the  Brunswick  County  (CIO  *370295)  Fkxxl  Insurance  Rate  Map  dated  May  15,  1995. 
'The  City  of  Kennriore  has  adopted  the  King  County  (CID  #530071)  Fkxxj  Insurance  Rate  Map  dated  March  30, 1998. 
Code  for  rexXng  third  column:  Emerg.-Emergency;  Reg.-Regular;  Rein.-Reinstatement;  Susp.-Suspenskxi;  With.-Withdrawn;  NSFHA— Non 
i)ecial  FkxxJ  Hazard  Area. 


I  ^talog  of  Federal  Domestic  Assistance  No. 
ip.lOO,  "Flood  Insurance") 

Issued:  December  10, 1998. 
^kichael  J.  Annstrong, 
Assexiate  Director  for  Mitigation. 
f"R  Doc.  98-33581  Filed  12-17-98;  8:45  am) 
cooE  ens-os-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

y4CFRPart64 
)ocketNo.FEMA-7703] 

uspension  of  Community  Eligibility 

ENCY:  Federal  Emergency 
Management  Agency,  FEMA. 
iCnON:  Final  rule. 


ft 


iSUMMARY:  This  rule  identifies 
dommunities,  where  the  sale  of  flood 
msurance  has  been  authorized  under 
tne  National  Flood  Insurance  Program 
(NFIP),  that  are  suspended  on  the 
Effective  dates  listed  within  this  rule 


because  of  noncompliance  with  the 
floodplain  management  requirements  of 
the  program.  If  the  Federal  Emergency 
Management  Agency  (FEMA)  receives 
documentation  that  the  commimity  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 

EFFECTIVE  DATES:  The  effective  date  of 
each  community's  suspension  is  the 
third  date  ("Susp.")  listed  in  the  third 
column  of  the  following  tables. 

ADDRESSES:  If  you  wish  to  determine 
whether  a  particular  community  was 
suspended  on  the  suspension  date, 
contact  the  appropriate  FEMA  Regional 
Office  or  the  NFIP  servicing  contractor. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Shea  Jr.,  Division  Director, 
Program  Implementation  Division, 
Mitigation  Directorate,  500  C  Street, 
SW.,  Room  417,  Washington,  DC  20472, 
(202) 646-3619. 


SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  return, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  lives  and  new 
construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended,  42 
U.S.C.  4022,  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program,  42 
U.S.C.  4001  et  seq.,  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  Usted  in 
this  dociunent  no  longer  meet  that 
statutory  requirement  for  compliance 
with  program  regulations,  44  CFR  part 
59  et  seq.  Accordingly,  the  communities 
will  be  suspended  on  the  effective  date 
in  the  third  column.  As  of  that  date, 
flood  insurance  will  no  longer  be 
available  in  the  community.  However, 
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some  of  these  commimities  may  adopt 
and  submit  the  required  docimientation 
of  legally  enforceable  floodplain 
management  measures  after  this  rule  is 
published  but  prior  to  the  actual 
suspension  date.  These  communities 
will  not  be  suspended  and  will  continue 
their  eligibility  for  the  sale  of  insurance. 
A  notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in 
the  Federal  Register. 

In  addition,  the  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Insurance  Rate  Map  (FIRM).  The  date  of 
the  FIRM  if  one  has  been  published,  is 
indicated  in  the  fourth  column  of  the . 
table.  No  direct  Federal  financial 
assistance  (except  assistance  pursuant  to 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 
participatingm  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's 
initial  flood  insiu-ance  map  of  the 
community  as  having  flood-prone  areas 
(section  202(a)  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C. 
4106(a),  as  amended).  This  prohibition 
against  certain  types  of  Federal 
assistance  becomes  effective  for  the 
communities  Usted  on  the  date  shown 
in  the  last  column. 

The  Associate  Director  finds  that 
notice  and  public  comment  under  5 
U.S.C.  553(b)  are  impracticable  and 


unnecessary  because  communities  listed 
in  this  final  rule  have  been  adequately 
notified. 

Each  community  receives  a  6-month, 
90-day,  and  30-day  notification 
addressed  to  the  Chief  Executive  Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  Since 
these  notifications  have  been  made,  this 
final  rule  may  take  effect  within  less 
than  30  days. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director  has 
determined  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  the  National 
Flood  Insurance  Act  of  1968,  as 
amended,  42  U.S.C.  4022,  prohibits 
flood  insiu-ance  coverage  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measujres.  The  communities  listed  no 
longer  comply  with  the  statutory 
requirements,  and  after  the  effective 
date,  flood  insurance  will  no  longer  be 
available  in  the  communities  unless 
they  take  remedial  action. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 


section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
October  26, 1987,  3  CFR,  1987  Comp., 
p.  252. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  October  25,  1991,  56  FR 
55195,  3  CFR,  1991  Comp.,  p.  309. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insiu-ance,  Floodplains. 
Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

PART  64— {AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp..  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR.  1979  Comp.,  p.  376. 

§64.6    [Amended] 

2.  The  tables  published  imder  the 
authority  of  §  64.6  are  amended  as 
follows: 


State/location 


Community 
No. 


Region  I 

Maine:  Portland,  city  of,  Cumberiand  County 

Region  II 
New  Jersey: 

Allendale,  tx>rough  of,  Bergen  County 

Fair  Lawn,  t)orough  of,  Bergen  County 

Glen  Rock,  borough  of,  Bergen  County 

Ho-Ho-Kus,  borough  of,  Bergen  County 

Mahwah,  township  of,  Bergen  County  ... 

Midland    Park,    borough    of,    Bergen 

County. 
Montvale,  borough  of,  Bergen  County  ... 

Park  Rklge,  borough  of,  Bergen  County 


Effective  date  of  eligibility 


230051 

340019 
340033 
340038 
340044 
340049 
340051 
340052 
340063 


June  11,  1975,  Emerg.;  July  17,  1986, 
Reg.;  Dec.  8,  1998,  Susp. 


June  2,  1972,  Emerg.;  July  2,  1979,  Reg. 

Dec.  8,  1998,  Susp.. 
April  4,  1974,  Emerg.;  July  2,  1981,  Reg. 

Dec.  8,  1998,  Susp.. 
Feb.  12,  1975,  Emerg.;  July  2,  1981,  Reg. 

Dec.  8,  1998,  Susp.. 
Jan.  14,  1972,  Emerg.;  June  1,  1977,  Reg. 

Dec.  8,  1998,  Susp.. 
Oct.  13.  1972,  Emerg.;  Nov.  3,  1982,  Reg. 

Dec.  8,  1998,  Susp.. 
May  26,  1972,  Emerg.;  Sept.  30.  1977 

Reg.;  Dec.  8,  1998,  Susp.. 
May  2,  1975,  Emerg.;  June  15,  1981,  Reg. 

Dec.  8, 1998,  Susp.. 
Feb.  19,  1975,  Emerg.;  May  5,  1981.  Reg 

Dec.  8,  1998,  Susp.. 


Current  effective 
map  date 


Dec.  8, 1998 


Date  certain  fed- 
eral assistance 
no  lofiger  avail- 
able in  special 
flood  hazard 
areas 


..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 


Dec.  8,  1998 

Do 
Do 
Do 
Do 
Do 
Do 
Do 
Do 


V 
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Date  certain  fed- 

eral assistance 

State/location 

Community 
No. 

Effective  date  of  eligibility 

Current  effective 
map  date 

no  k)nger  avaii- 
able  in  special 

areas 

Ramsey,  borough  of.  Bergen  County  .... 

340064 

Jan.  21.  1974.  Emerg.;  SepL  2.  1981.  Reg.; 
Dec.  8. 1998.  Susp.. 

do 

Do 

Ridgewood,  village  of,  Bergen  County  .. 

340067 

Nov.  12,   1971,  Emerg.;   Dec.   15,   1983, 
Reg.;  Dec.  8, 1998,  Susp.. 

do 

Do 

Saddte    River,    borough    of,    Bergen 

340073 

March  10,  1972,  Emerg.;  May  16,  1977. 

do 

Do 

County. 

Reg.;  Dec.  8. 1998,  Susp.. 

Upper  Saddle  River,  borough  of,  Ber- 

340077 

April  12,  1974,  Emerg.;  Sept   15.  1977. 

do 

Do 

gen  County. 

Reg.;  Dec.  8,  1998,  Susp.. 

Waldwick,  borough  of,  Bergen  County  .. 

340078 

March  31,  1972.  Emerg.;  March  1,  1979. 
Reg.;  Dec.  8, 1998,  Susp.. 

.do 

Do 

Woodcliff   Lake,   borough   of,    Bergen 

340082 

July  15,  1975,  Emerg.;  Sept  2,  1981,  Reg.; 

do 

Do 

County. 

Dec.  8. 1998,  Susp.. 

Wyckoff,  township  of.  Bergen  County  ... 

340084 

Dec.  17.  1971.  Emerg.;  Aug.  1.  1977.  Reg.; 
Dec.  8. 1998.  Susp.. 

do 

Do 

Region  V 

"". 

;  *):  Tipp  City,  city  of,  Miami  County 

390401 

Sept  9.  1974.  Emerg.;  July  18.  1985.  Reg.; 
Dec.  8. 1998.  Susp.. 

do 

Do 

Region  VI 

1.  uisiana: 

Natchez,  village  of,  Natchitoches  Parish 

220370 

Sept.  29.  1975.  Emerg.;  Sept  18.  1987. 
Reg.;  Dec.  8. 1998,  Susp.. 

do 

Do 

Natchitoches     Parish,     unincorporated 

220129 

May  10,  1973,  Emerg.;  Sept.   18,   1987, 

do 

Do 

areas. 

Reg.;  Dec.  8,  1998,  Susp.. 

Richland  Parish,  unincorporated  areas 

220154 

May  14.  1973.  Emerg.;  Aug.  1.  1987.  Reg.; 
Dec.  8. 1998.  Susp.. 

.do 

Do 

ixas: 

Bastrop  County,  unincorporated  areas  - 

481193 

Sept  12.  1978,  Emerg.;  Aug.  19,  1991. 
Reg.;  Dec.  8. 1998.  Susp.. 

do 

Do 

Luling,  city  of,  Csddwell  County  

480096 

May  5.  1975.  Emerg.;  Jan.  16.  1979.  Reg.; 
Dec.  8. 1998.  Susp.. 

......do 

Do 

Martindaie,  town  of,  Caklwell  C^mty  .... 

481587 

Nov.  16.  1983.  Emerg.;  March  15.  1982. 
Reg.;  Dec.  8. 1998.  Susp.. 

•  •••••lAr      ••••••••••••••• 

Do 

Region  IX 

:ilifomia: 

Menio  Park,  city  of.  San  Mateo  County 

060321 

April  2.  1975.  Emerg.;  Feb.  4.  1981,  Reg.; 
Dec.  8, 1998,  Susp.. 

do 

Do 

Pak)  Alto,  city  of,  Santa  Clara  County  ... 

060348 

Aug.  20.   1971.  Emerg.;  Feb.   15,   1980. 
Reg.;  Dec.  8, 1998,  Susp.. 

do 

Do 

Region  X 

'  ashington:  Mason  County,  unincorporated 

530115 

Aug.   18,   1975,   Emerg.;   May  24,   1991. 
Reg.;  Dec.  8. 1998,  Susp.. 

do 

Do 

areas. 

Regtonll 

1  9w  Jersey:  Highlands,  borough  of,  Mon- 

345297 

Dec.  11. 1970.  Sept  3. 1971.  Reg.;  Emerg.; 

Dec.  22, 1998 ... 

Dec.  22,  1998 

mouth  County. 

Dec.  22. 1998.  Reg.. 

Region  iil 

'  mnsylvania:    Reynoklsville,    borough    of, 

420513 

Feb.  22.   1974.   Emerg.;   April   17.   1978. 

do 

Do 

Jefferson  County. 

Reg.;  Dec.  22, 1998.  Susp.. 

Region  IX 

\  Izona:  Quartzsite.  town  of,  La  Paz  County 

040134 

June  21.  1983,  Emerg.;  Sept  19.  1984. 
Reg.;  Dec.  22. 1998.  Susp.. 

do 

Do 

'  3aiifomia: 

Morgan  Hill,  city  of.  Santa  Clara  County 

060346 

June  30,  1975,  Emerg.;  June  18,  1980. 
Reg.;  Dec.  22. 1998.  Susp.. 

do  : 

Do 

Region  X 

iregon: 

Bums,  city  of,  Hamey  County 

410084 

April  7.  1975.  Emerg.;  Aug.  15.  1984.  Reg.; 
Dec.  22. 1998.  Susp.. 

do 

Do 

Harney  County,  unincorporated  areas  ... 

410083 

Jan.  15. 1975.  Emerg.;  April  17. 1984,  Reg.; 
Dec.  22, 1998,  Susp.. 

do 

Do 

Code  (or  reading  third  column:  Emerg.-Eme 

rgency;  Reg.-R( 

igulan  Rein.-Reinstatement:  Susp.-Suspenskm 

> 
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(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance"). 

Issued:  December  10. 1998. 
Miduwl  J.  Annstrong, 
Associate  Director  for  Mitigation. 
IFR  Doc.  98-33580  Filed  12-17-98;  8:45  am) 
■UMQ  COM  Cn»46-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1  and  73 

[MM  DockM  Nos.  98-43, 94-149;  FCC  98- 
281] 

1998  Biennial  Regulatory  Review- 
Streamlining  of  Mass  Media 
Applications,  Rules,  and  Processes; 
Policies  and  Rules  Regarding  Minority 
and  Female  Ownership  of  Mass  Media 
Facilities 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  In  this  Report  and  Order,  the 
Commission  adopts  an  e)ectronic  filing 
mandate  for  15  Mass  Media  Bureau 
broadcast  application  and  reporting 
forms,  including  sales  forms  and 
applications  for  new  commercial 
stations  and  modifications  to  licensed 
facilities,  after  a  phase  in  period.  In 
conjunction  with  electronic  filing,  the 
Commission  revises  the  requirements 
for  extending  the  construction  periods 
of  broadcast  stations,  for  selling  unbuilt 
construction  permits  and  for  submitting 
ownership  reports  for  commercial  and 
noncommercial  stations.  The 
Commission  also  modifies  the  reporting 
requirements  on  the  Annual  Ownership 
Report  form  to  include  a  section  on  the 
race.and  gender  of  individuals  with 
attributable  interests  in  broadcast 
licensees.  Finally,  the  Commission 
institutes  a  formal  program  of  both  pre- 
and  post-application  grant  random 
audits.  The  Commission  is 
implementing  the  changes  to  eliminate 
rules  and  revise  procedures  that 
consume  significant  staff  resources, 
create  excessive  filing  burdens,  and/or 
do  not  sufficiently  advance  key 
regulatory  objectives.  The  intended 
effect  of  the  chcmges  is  to  reduce  filing 
burdens  and  increase  the  efficiency  of 
application  processing  while  preserving 
the  public's  ability  to  fully  participate  in 
Commission  broadcast  licensing 
processes. 

This  Report  and  Order  contains 
modified  information  collections  subject 
to  the  Paperwork  Reduction  Act  of  1995 
("PRA"),  PubUc  Uw  104-13,  and  has 
been  submitted  to  the  Office  of 
Management  and  Budget  ("OMB")  for 


review  under  section  3507(d)  of  the 
PRA. 

EFFECTIVE  DATES:  February  16, 1999.  47 
CFR  73.3615(a)  will  become  effective 
120  days  after  publication  in  the 
Federal  Register. 

FOn  FURTHER  INFORMATION  CONTACT:  Lisa 
•    Scanlan,  Audio  Services  Division,  Mass 
Media  Bureau,  (202)  418-2720;  Jerianne 
Timmerman,  Video  Services  Division, 
Mass  Media  Bureau,  (202)  418-1600. 
For  additional  information  concerning 
the  information  collections  contained  in 
this  Report  and  Order,  contact  Judy 
Boley  at  (202)  418-0214,  or  via  the 
Internet  at  jboley@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order  in  MM  Dockets  98-43  and 
94-149,  adopted  October  22, 1998,  and 
released  November  25, 1998.  The 
complete  text  of  this  Report  and  Order 
is  available  for  inspection  and  copying 
during  regular  business  hours  in  the 
FCC  Reference  Center,  and  may  also  be 
purchased  bom  the  Commission's  copy 
contractor.  International  Transcription 
Service,  (202)  857-3800  (phone).  (202) 
857-3805  (facsimile),  1231  20th  Street, 
NW,  Washington,  DC  20036. 

SYNOPSIS  OF  REPORT  AND  ORDER: 

L  Introduction 

1.  With  this  Report  and  Order,  we 
make  fundamental  changes  in  our 
broadcast  application  and  licensing 
procedures.  In  the  Notice  of  Proposed 
Rulemaking  initiating  this  proceeding, 
63  FR  19226  (April  17, 1998),  we 
proposed  numerous  modifications  to 
those  procediu«s  that  we  believe  would 
serve  the  pubUc  interest  by  reducing 
applicant  and  licensee  burdens, 
increasing  the  efficiency  of  application 
processing,  and  preserving  the  public's 
ability  to  participate  fully  in  oiu- 
broadcast  licensing  processes.  After 
careful  consideration  of  the  proposals  in 
the  NPRM  and  the  comments  received, 
we  now  adopt  these  various  measures. 
Specifically,  we  adopt  an  electronic 
filing  mandate  for  key  Mass  Media 
Bureau  broadcast  application  and 
reporting  forms  after  a  phase  in  period. 
We  also  revise  our  requirements  for 
extending  the  construction  periods  of 
broadcast  stations;  for  selling  unbuilt 
station  construction  permits;  and  for 
submitting  ownership  reports  for 
commercial  and  noncommercial 
educational  stations.  Additionally,  we 
modify  the  Annual  Ownership  Report  to 
reqmre  the  provision  of  information  on 
the  racial  and  gender  identity  of 
broadcast  licensees.  To  preserve  the 
integrity  of  our  streamlined  application 
processes,  we  are  implementing  a  two- 
pronged  formal  program  of  audits. 


n.  Discussion 

A.  Electronic  Filing  of  Applications 
Mandatory  Electronic  Filing 

2.  The  Mass  Media  Bureau  is 
currently  developing  electronic  versions 
of  various  broadcast  applications  and 
reporting  forms  as  part  of  a  wide- 
ranging  effort  to  computerize  and 
streamline  the  Mass  Media  Bureau's 
processes  in  order  to  expedite  service  to 
the  public.  Electronic  versions  of  the 
following  15  forms  are  being  developed: 
FCC  Forms  301.  302-AM.  302-FM.  302- 
TV,  302-DTV,  314,  315,  316,  340,  345. 
346,  347, 349,  350,  and  5072.  FCC  Form 
398,  the  Children's  Television 
Programming  Report,  is  already 
available  in  electronic  format.  We 
believe  phasing  in  mandatory  electronic 
filing  will  provide  a  period  for  broadcast 
licensees,  permittees  and  applicants, 
including  small  market  broadcasters,  to 
become  familiar  with,  and  accustomed 
to  using,  the  Internet  generally  and  our 
electronic  system  specifically  to  submit 
their  appUcations.  Although  we  feel  that 
a  phase  in  period  should  he  sufficient 
for  broadcast  licensees,  permittees  and 
applicants  to  become  accustomed  to 
utilizing  our  electronic  application 
system,  we  nonetheless  note  that  an 
applicant  can  request  a  waiver  of  our 
mandatory  electronic  filing 
requirements,  even  after  the  close  of  the 
phase  in  period. 

3.  With  regard  to  the  length  of  time  of 
the  phase  in  period,  we  have 
determined  that  electronic  fiUng  will 
become  mandatory,  on  a  form-by-form 
basis,  six  months  after  each  Mass  Media 
Bm«au  form  becomes  available  for  filing 
electronically.  We  expect  the  15  Mass 
Media  Bureau  forms  specified  above  to 
become  available  for  filing 
electronically  no  earlier  than  March  of 
1999.  Thus,  electronic  filing  of  these  key 
broadcast  application  forms  will  not 
become  mandatory  before  the  fall  of 
1999.  With  regard  to  the  FCC  Form  398 
(Children's  Television  Programming 
Report)  specifically,  which  has  been 
available  for  submission  electronically 
since  the  spring  of  1997,  we  will  require 
licensees  to  file  it  electronically  as  of 
January  10, 1999. 

Operation  and  Security  of  Electronic 
System 

4.  We  anticipate  that  applicants  will 
file  their  Mass  Media  Bureau 
applications  electronically  via  the 
Commission's  site  on  the  World  Wide 
Web.  Applicants  will  not  be  able  to  file 
applications  on  diskette  because  the 
submission  of  diskettes  is  not 
compatible  with  our  Web-based  system 
(HTML),  would  increase  the  risk  of 
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\i  rus  importation  into  the  Commission's 
syistem.  and  would  imduly  increase  the 
burdens  on  the  Commission's  resources. 
"the  Commission's  Web-based  system 
\vill  not  be  hardware  or  software 
product  or  manufacturer  specific;  all 
QOmmpnly  available  computer  hardware 
and  software  will  be  compatible  with 
the  Commission's  electronic  system. 

Is.  The  electronic  system  will  provide 
immediate  notification  to  applicants 
that  their  electronically  filed 
applications  have  been  received.  The 
s(ystem  will  afford  applicants  the  ability 
t|3  submit  amendments,  make 
(Corrections  to  electronically  filed 
^DpUcations  and  submit  narrative, 
Mplanatory  exhibits.  We  note  that  Mass 
Media  Bureau  forms  and  applications 
filed  electronically  pursuant  to  this 
Report  and  Order  must  be  received  by 
the  electronic  fiUng  system  before 
i^dnight  on  the  filing  date.  We  beUeve 
ijt  I  unnecessary  and  biu-densome  to 

juire  applicants  to  also  submit  paper 

pies  of  electronically  filed 

plications  diuing  the  phase  in  period. 

6.  For  any  broadcast  application  for 
which  a  fee  is  required,  the  electronic 
system  will  inform  the  appUcant  that  a 
fae  is  required  and  an  FCC  Form  159 
(iRemittance  Advice)  must  be  filed.  Fee 
Payments  will  continue  to  be  made  to 
the  Commission's  lock-box  bank — 
Mellon  Bank  in  Pittsburgh, 
Pennsylvania.  AppUcations  will  be 
accepted  cdter  we  have  received 
confirmation  electronically  fit>m  Mellon 
Bank  that  the  applicant  has  made  the 
appropriate  payment 

1 7.  Security  for  the  Mass  Media 
Bureau's  electronic  system  will  be 
consistent  with  all  other  Commission 
electronic  filing  systems.  AppUcations 
will  be  filed  electronically  utilizing 
passwords  chosen  by  the  applicants  and 
iihique  account  numbers  that  are 
internally  generated  by  the  system  and 
i$signed  to  applicants.  Applicants  and 
licensees  will  be  obligated  to  provide 
ins^s  so  as  to  fulfill  the  Commission's 
^ligations  under  the  Debt  Collection 
wprovement  Act  (DCIA),  Onmibus 
Consolidated  Rescissions  and 
Appropriations  Act  of  1996,  Pub.  L.  No. 
10^134, 110  Stat.  1321  (1996).  Due  to 
seciuity  concerns,  however,  passwords 
{md  imique  accoimt  numbers,  rather 
tian  TINs,  will  be  used  for  the  filing  of 
applications. 

,  8.  The  general  public  will  be  able  to 
view  electronically  filed  applications 
through  the  Commission's  site  on  the 

brld  Wide  Web.  Public  access  to  all 

ectronic  submissions  will  be  "read 
y."  We  anticipate  that  electronic 
to  broadcast  applications  will 
enhance  the  public's  ability  to  view 


applications  and  participate  in  the 
Commission's  processes. 

B.  Streamlining  Application  Processing 

Use  of  Certifications,  histructions  and 
Worksheets 

9.  In  order  to  obtain  the  full  benefits 
of  electronic  filing,  we  have  recast  key 
Mass  Media  Bureau  forms  into  "yes"  or 
"no"  certification  formats, 
supplemented  with  detailed  worksheets 
and  instructions.  The  revised  forms  will 
facilitate  appUcation  processing,  result 
in  more  accurate  databases  and  easier 
public  access  to  information,  thus 
benefiting  broadcasters,  the  pubUc  and 
the  Commission.  The  revised  forms  will 
also  substantially  reduce  the  amount  of 
information  applicants  must  submit, 
restricting  the  use  of  exhibits  to  waiver 
requests  or  to  circiunstances  where 
additional  information  is  necessary  to 
suppori  application  elements 
potentially  inconsistent  with  precedent, 
processing  standards.  Commission  rules 
and  policies,  and  the  Act.  Additionally, 
we  will  include  an  "explanation" 
checkbox  beside  the  "yes"  or  "no" 
checkboxes  on  certain  questions  on  the 
application  form.  To  facilitate  a  smooth 
transition,  we  will  selectively  introduce 
paper  versions  of  the  new  forms  before 
the  development  of  our  electronic  filing 
system  is  complete.  Public  notices  will 
detail  transition  information  concerning 
the  use  of  these  revised  paper  forms. 

10.  Application  worksheets  are 
available  to  applicants  as  instruments  to 
provide  guidance  in  completing 
certification  questions.  We  will  not 
require  that  applicants  retain 
worksheets  at  the  tlonunission  and/or  in 
their  public  files.  We  believe  it  would 
be  contrary  to  our  goals  of  easing 
regulatory  biuxlens  and  increasing 
application  processing  efficiencies  to,  in 
essence,  treat  the  worksheets  as  part  of 
the  application  and  subject  them  to 
review  by  the  Commission  and  the 
public  in  all  circumstances.  In  this 
regard,  however,  we  note  that  it  may  be 
advantageous  for  licensees  to  retain  the 
worksheets,  as  well  as  other  data  or 
documentation  used  to  support 
certifications,  for  use  in  response  to 
Commission  audits  and  inquiries. 

Assignment  and  Transfer 
Applications:  Forms  314  and  315  To 
fully  realize  the  processing  efficiencies 
obtainable  through  electronic  filing,  we 
determined  that  significant  changes  in 
our  sales  applications  forms  (Forms  314 
and  315)  and  license  assignment  and 
transfer  rules  are  warranted. 

a.  Rule  Revision:  Payment  Restrictions 
on  the  Sale  of  Unbuilt  Stations 

11.  We  affirm  the  holding  in  Bill 
Welch.  3  FCC  Red  6502  (1988),  that 


there  is  no  per  se  statutory  proscription 
against  the  for-profit  sales  of  unbuilt 
stations.  Moreover,  we  no  longer  beUeve 
that  retention  of  the  rule  is  necessary  to 
maintain  the  integrity  of  our  licensing 
processes.  Thus,  we  will,  both  for 
outstanding  commercial  station 
construction  permits  and  commercial 
station  construction  permits  that  will  be 
issued  pursuant  to  the  auction  process, 
eliminate  the  no  profit  rule  restricting 
payment  upon  assignment  or  transfer  of 
an  unbuilt  station  to  reimbursement  of 
a  seller's  expenses.  We  also  will 
eliminate  the  no  profit  limitation  for 
noncommercial  educational  station 
construction  permits  granted  prior  to 
the  release  of  this  Report  and  Order,  as 
well  as  for  those  granted  subsequent  to 
the  release  of  this  Report  and  G^der  as 
"singletons."  However,  except  for  those 
granted  as  "singletons,"  we  defer 
deciding  on  whether  we  should  permit 
subsequently  issued  noncommercial 
educational  station  construction  permits 
to  be  sold  for  a  profit. 

12.  For  commercial  stations,  use  of 
competitive  bidding  procedures  to 
resolve  mutual  exclusivity  among 
commercial  broadcast  appUcants  will 
soon  replace  both  the  traditional 
comparative  hearing  process  for  full- 
service  radio  and  television  stations  and 
the  system  of  random  selection  formerly 
employed  to  award  certain  low  power 
television  and  television  translator 
licenses.  Oiu'  concern  with  spectrum 
speculation  in  an  auction  enviroiunent, 
where  there  are  strict  bidding  and 
payment  requirements  and  where  the 
winning  bidder  has  paid  fair  market 
value  for  an  authorization,  is  minimal. 
We  also  believe  that  the  competitive 
bidding  process  itself,  where  the 
permittee  may  be  required  to  make  a 
substantial  front  end  payment,  provides 
a  strong  impetus  for  timely  station 
construction.  Even  in  cases  where  a 
commercial  permit  is  not  issued 
pursuant  to  an  auction,  e.g.,  because 
only  one  application  was  filed  for  a 
frequency  and  therefore  the  application 
was  granted  as  a  "singleton,"  we  believe 
it  is  appropriate  to  eUminate 
reimbursement  restrictions.  Even 
assuming  that  "singleton"  commercial 
station  permittees  do  not  have  the  same 
impetus  to  build  quickly  in  order  to 
recoup  auction  expenditures,  we  believe 
that  the  automatic  cancellation  and 
forfeiture  provisions  adopted  in  this 
Report  and  Order  will  provide  sufficient 
incentives  to  construct  authorized 
facilities  promptly. 

13.  Regarding  outstanding  commercial 
and  noncommercial  construction 
permits  issued  prior  to  the  release  of 
this  Report  and  Order,  wa  will  also 
eliminate  reimbursement  restrictions. 
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Most  current  permittees  filed 
cdnstniction  permit  applications  under 
rules  that  prohibited  the  sale  of  a  permit 
at  a  profit.  Thus  again,  our  concern  that 
the  construction  permit  was  issued 
merely  as  the  result  of  a  speculative 
fiUng  is  minimal.  Furthermore,  some 
commercial  station  construction  permits 
were  recently  issued  pursuant  to 
settlement  agreements  facilitated  by 
section  30g(i)  of  the  Communications 
Act,  which,  inter  alia,  required  the 
Commission  to  waive  the  no  profit  rule 
with  regard  to  settlements  among 
certain  applicants  entered  into  by 
February  1, 1998.  In  principle,  these 
authorizations  were  acquired  at  fair 
market  value  and  we  see  no  justification 
for  imposing  price  restrictions  on  their 
sale  now.  We  note,  however,  that  the 
Commission's  current  settlement  rules 
will  continue  to  apply  to  pending 
mutually  exclusive  commercial  and 
noncommercial  appUcations,  i.e.,  any 
pending  applicants  who  did  not  take 
advantage  of  the  Commission's  prior 
windows  for  settling  for  more  than  out- 
of-pocket  expenses  and  who  wish  to 
settle  now  are,  absent  a  waiver  of  the 
provisions  of  47  CFR  73.3525,  restricted 
to  out-of-pocket  expenditures. 

14.  Under  current  processing  rules, 
we  continue  to  accept  applications  for 
FM  faciUties  on  the  reserved  band  and 
to  grant  permits  in  circumstances  where 
no  mutually  exclusive  application  is 
timely  filed  or  where  a  global  settlement 
agreement  among  all  mutually  exclusive 
applicants  is  approved.  With  regard  to 
nonconunercial  station  permits  granted 
as  "singletons"  on  or  after  the  release  of 
this  Report  and  Order,  we  will  eliminate 
the  no-profit  rule.  However,  in  instances 
where  there  are  mutually  exclusive 
noncommercial  applications  filed  on  or 
after  the  release  of  this  Report  and  Order 
and  a  permit  is  subsequently  issued  as 
the  result  of  a  settlement,  we  believe  a 
more  cautious  approach  is  required.  We 
recognize  that  a  proceeding  is  pending 
to  develop  a  selection  process  for 
mutually  exclusive  noncommercial 
educational  station  applicants.  See 
Reexamination  of  the  Comparative 
Standards  for  Noncommercial 
Educational  Applicants,  Further  Notice 
of  Proposed  Rulemaking.  FCC  98-269 
(released  October  21, 1998).  Until  the 
issues  in  that  proceeding  are  resolved, 
we  will  not  be  in  a  position  to 
determine  whether  adopting  procedures 
that  would  permit  settlements  among 
those  apphcants  and  subsequent  for- 
profit  sales  could  frustrate  the  goals  of 
that  proceeding. 

15.  Finally,  we  address  the  issue  of 
the  for  profit  sale  of  permits  by 
permittees  who  received  bidding  credits 
as  designated  entitles  in  the  auction 


context.  Generally,  we  will  follow  the 
provisions  of  Part  1  of  the  auction  rules 
and  apply  transfer  limitations  to  the 
extent  they  are  applied  in  other 
auctionable  services.  Thus,  where 
bidding  credits  are  used  in  a  broadcast 
auction,  for  a  five  year  period,  the 
Commission  will  require  a  designated 
entity  seeking  approval  of  a  transfer  or 
an  assigrunent  to  a  non-designated 
entity,  or  who  proposes  to  take  any 
other  action  relating  to  ownership  or 
control  that  will  result  in  loss  of  status 
as  an  eUgible  designated  entity,  to 
reimburse  the  government  for  the 
amount  of  the  bidding  credit,  plus 
interest,  before  transfer  of  the  license 
will  be  permitted. 

b.  Requirement  to  Submit  Contracts 
with  Assignment  and  Transfer 
Applications 

16.  Applicants  will  assess  their  sales 
and  organizational  documents  against 
the  series  of  standards  set  forth  in  the 
expanded  instructions  to  Forms  314  and 
315  and  will  be  required  to  certify  that 

a  transaction  conforms  fully  to  the 
instruction  standards,  the  Commission's 
rules  and  policies,  and  the  Act,  or  to 
disclose  those  specific  aspects  of  the 
transaction  for  which  waivers  are  sought 
and/or  where  compliance  with  the  Act, 
and  our  rules  and  poUcies  is  imcertain. 
We  emphasize,  however,  that  if  an 
application  raises  concerns  on  its  face, 
or  presents  particularly  significant 
public  interest  issues,  or  where  an 
objection  is  filed,  relevant  provisions  of 
the  sales  agreements  will  be  reviewed 
by  the  staff'  on  a  case-by-case  basis,  hi 
addition,  we  will  rely  on  a  two-pronged 
random  audit  program  to  enhance  the 
reliability  of  applicants'  certifications. 
To  further  reduce  filing  burdens  on 
licensees,  we  will  also  adopt  the 
proposal  to  eliminate,  as  duplicative, 
the  §  73.3613(b)  requirement  that  sales 
agreements  and  contracts  be  filed  with 
the  Commission  within  thirty  days  of 
execution,  where  the  reporting  entity 
has  already  filed  the  sales  contract  with 
the  assignment  or  transfer  application. 

17.  Applicants  must  continue  to 
submit  copies  of  sales  agreements  so 
that  we  can  continue  our  practice  of 
maintaining  copies  of  unredacted  sales 
agreements  and  contracts  in  the  public 
reference  room.  Similarly,  if  the  parties 
have  an  oral  agreement,  a  written 
description  of  its  material  terms  must  be 
submitted  with  the  application.  We  will 
continue  to  require  that  contracts 
submitted  for  retention  in  the  pubUc 
reference  room  disclose  sales  price. 
Since  contracts  and  agreements  are 
"material  pertaining  to"  the  sales 
application,  they  must  also,  pursuant  to 
the  public  file  rule,  be  retained  in  the 
station's  public  file  until  final  action  has 


been  taken  on  the  application.  If  we 
determine  that  the  documents  have  not 
been  submitted  for  use  in  the  public 
reference  room,  we  will  neither  accept 
for  filing,  nor  process  the  application  for 
assignment  or  transfer.  Similarly,  we 
will  suspend  application  processing  if  it 
comes  to  our  attention  that  the 
documents  have  not  been  placed  in  the 
station's  public  file. 

18.  Prior  to  the  implementation  of 
electronic  filing  procedures,  we  will 
initially  require  applicants  to  file  a 
single  paper  copy  of  the  sales  agreement 
with  the  assignment  or  transfer 
application,  and  eliminate  dupUcate 
copies  which  are  submitted  as  part  of 
the  current  tripUcate  paper  filing 
procedures.  The  processing  staff  will 
immediately  forward  this  copy  of  the 
contract  to  the  public  reference  room. 
Upon  the  implementation  of  electronic 
filing  procedures  for  sales  applications, 
the  public  will  have  access  to  electronic 
copies  of  sales  agreements  transmitted 
with  the  application  and  made  available 
in  the  pubfic  reference  room.  The  staff 
will  review  the  electronic  copy  of  the 
sales  agreement  for  the  proposed 
transaction  only  where  application 
responses,  exhibits,  waiver  requests 
and/or  objections  raise  relevant  issues. 

c.  Requirement  to  Submit  Contour 
Overlap  Maps 

19.  We  modify  the  sales  application 
processing  scheme  as  it  relates  to  the 
radio  contour  overlap  map.  In  lieu  of 
Commission  staff  reviewing  these  maps 
in  every  instance  to  ensure  that  the 
application  complies  with  our  multiple 
ownership  rules,  applicants  themselves 
will  assess  and  certify  compliance.  We 
have  developed  instructions  and 
worksheets  that  will  help  applicants 
understand  all  relevant  rules  and 
concepts.  With  conscientious  use  of 
these  tools,  applicants  can  accurately 
determine  whether  or  not  they  should 
certify  compliance  with  our  current 
rules.  As  with  the  sales  contracts,  we 
emphasize  that  if  an  application  raises 
concerns  on  its  face,  or  presents 
significant  pubUc  interest  issues,  or 
where  an  objection  is  filed,  the  contour 
overlap  maps  will  be  reviewed  by  the 
staff  on  a  case  by  case  basis. 

20.  We  will  retain  our  practice  of 
maintaining  copies  of  contour  overlap 
maps  in  the  Commission's  public 
reference  room.  We  will  require 
applicants  to  file  a  single  copy  of  the 
contour  overlap  map  (or  submit  an 
electronic  version)  with  the  application 
for  assignment  or  transfer.  The 
processing  staff  will  not  review  the  map 
unless  application  responses,  exhibits, 
or  waiver  requests  raise  multiple 
ownership  issues,  but  the  public  will  be 
able  to  access  the  map  and  bring  any 
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:  3ncems  or  objections  to  the  attention 
3f  the  Commission  staff. 

21.  Since  the  radio  contour  overlap 
reap  constitutes  "material  related  to" 
the  application,  it  must,  pursuant  to  the 
public  file  rule,  also  be  maintained  in 

e  public  inspection  file  along  with  the 
plication  for  assignment  or  transfer 
r  review  by  the  general  public  until 
nal  action  has  b»en  taken.  As  with 
[sales  contracts,  we  will  refrain  from 
processing  any  application  when 
clontour  maps  are  not  submitted  with 
t  le  application,  or  when  we  become 
E  ware  that  they  have  not  been  retained 
i  a  the  local  public  file  according  to  the 
J  irovisions  of  the  local  pubhc  file  rule. 

3.  New  Commercial  Station  and 
i(acility  Change  Applications:  Form  301 

a.  Rule  Revisions 

22.  We  modify  47  CFR  73.316  to  shift 

t  le  filing  requirements  regarding  certain 
directional  antenna  information  to  the 
cense  application  stage  of  the  FM 
uthorization  process.  Elimination  of 
le  requirement  imder  47  CFR  73.316(c) 
file  directional  antenna  information 
th  the  construction  permit 
pplication  would  provide  applicants 
maximum  flexibility  in  choosing  an 
antenna  manufacturer  when 
(tonstructing  a  facility.  Should  the 
Absence  of  definitive  information 
Concerning  a  specific  directional 

tenna  preclude  grant  of  a  construction 
ermit  application,  the  Commission  can 
quest  tiie  appropriate  antenna 
formation  prior  to  grant.  We  also 
modify  47  CFR  73.1675(a)  to  eliminate 
the  map  requirement  for  atixiliary 
iacilities  for  the  FM  and  TV  services  and 
7  CFR  73.1030(a)  by  efiminating  the 
pplication  disclosure  requirement 
jarding  the  date  of  radio  astronomy  ■ 
d  research  installation  notification, 
ese  revisions  will  reduce  filing 
urdens  without  endangering  the 
technical  integrity  of  the  broadcast 
services.  The  staff  will  continue  to 
afford  the  radio  astronomy  installations 
f  20  day  comment  period  regarding 
applicable  proposals.  Furthermore,  the 
itaiff  will  verify  compliance  with  47  CFR 
^3.1675(a)  using  technical  data 
submitted  in  FCC  Form  301. 

b.  Form  Revisions 

23.  We  will  revise  FCC  Form  301  to 
lecrease  the  number  of  required 
technical  exhibits  and  significantly 
ieduce  applicant  filing  burdens. 

Ebits  will  be  required  only  in 
tection  with  the  most  critical 
aical  and  public  safety  matters, 
5uch  as  FM  spacing,  contour  protection, 
md  radio  frequency  electromagnetic 
exposure  guidelines.  We  will  employ  a 
Tech  Box"  to  incorporate  all  critical 
echnical  data  required  for  engineering 
vview.  In  the  event  of  any 


discrepancies  between  data  in  the  "Tech 
Box"  and  data  submitted  elsewhere  in 
the  application,  the  data  in  the  "Tech 
Box"  will  be  used.  We  are  confident  that 
our  revised  form  and  the  few  associated 
exhibits  yield  core  technical  data.  As 
with  other  forms,  we  will  also  provide 
a  detailed  set  of  instructions  to  ensure 
that  applicants  can  correctly  determine 
compliance  with  Commission  rules  and 
policies  and  will  employ  our  audit 
program  to  ensure  that  questions  have 
been  answered  accurately. 

24.  Specifically,  we  have  reorganized 
the  AM  section  of  Form  301  to  provide 
individual  "Tech  Boxes"  for  Daytime, 
Nighttime  and  critical  hours  operations. 
We  have  also  eliminated  references  to 
blanketing  interference  and  cross- 
modulation  from  the  FM  technical 
portion  of  the  form  because  these  rules 
are  only  applicable  once  a  station  is 
operating  and  are  therefore  not 
practically  considered  at  the 
construction  permit  application  stage. 

25.  We  will  no  longer  require  the 
submission  of  tower  sketches  to  inform 
the  Commission  of  co-located  antennas. 
The  information  provided  in  the  "Tech 
Box,"  concerning  the  proposed  facility, 
in  conjunction  with  information  from 
the  Commission's  engineering  database 
regarding  co-located  and  neaitiy  existing 
broadcast  facilities,  are  sufficient  to 
enable  the  staff  to  make  accurate 
determinations  about  compliance  with 
radiofiequency  electromagnetic 
exposure  guidelines  and  to  determine  if 
a  proposed  antenna  may  disrupt  other 
nearby  facilities. 

26.  Except  for  AM  station  applicants, 
the  Commission  will  no  longer  require 
the  filing  of  site  maps  with  FCC  Form 
301.  Technology  such  as  Global 
Positioning  Satellite  receivers  is  now 
readily  available  and  allows  applicants 
to  accurately  determine  coordinates 
vtrithout  the  use  of  site  maps.  However, 
site  maps  for  AM  stations  retain  their 
importance,  because  AM  facilities,  with 
their  longer  wavelengths,  are  much 
more  susceptible  to  undesirable  effects 
from  nearby  structures,  such  as 
buildings,  antenna  towers  and  water 
towers.  Therefore,  we  will  retain  the 
requirement  for  AM  appUcants  to 
submit  transmitter  site  maps  to  evaluate 
the  proposed  site  with  respect  to  the 
surrounding  electromagnetic 
environment.  Finally,  various  cosmetic 
chianges,  corrections  for  typographical 
errors,  and  form  congruence  suggestions 
have  been  incorporated  into  the  new 
Form  301. 

C.  Enforcement 

27.  A  strong  enforcement  program, 
including  random  audits,  is  necessary  to 
insure  the  integrity  of  the  application 


process  under  our  new  streamlined 
procedures.  Petitions  to  deny  and 
informal  objections  will  remain  as 
adjuncts  to  audits.  We  believe  that  these 
complementary  factors,  along  with  a 
formal  audit  program,  will  deter  abuse 
of  the  application  process. 

28.  Specifically,  we  will  adopt  a 
formal  program  of  random  audits,  which 
will  subject  selected  broadcast 
applications  to  heightened  scrutiny 
prior  to  grant  and  will  additionally 
subject  selected  applications  to  audit 
after  grant.  The  pre-grant  audit  program 
will  be  applicable  to  commercial  and 
noncommercial  radio  and  television 
station  applications  that  will  be  selected 
randomly  by  computer.  Over  the  course 
of  a  year,  the  computer  will  randomly 
select  up  to  a  total  of  approximately  five 
percent  of  all  applications  filed  in  the 
radio  and  television  services.  The 
applicants  who  filed  these  applications 
will  then  tie  notified  of  their  selection 
for  an  audit,  and  will  be  directed  by 
letter  to  provide  certain  additional 
documentation  and  information  for  our 
review.  This  documentation  should  be 
readily  available  to  the  selected 
applicants,  and,  if  promptly  furnished 
to  the  Conunission,  the  processing  of  the 
applications  subject  to  audit  should  not 
be  unduly  impeded.  We  expect  that  any 
pre-grant  review  vdll  be  conducted 
during  the  30:day  period  for  the  filing 
of  petitions  to  deny  against  the 
applications.  Although  we  will  choose 
applications  for  audit  on  a  random 
basis,  if  an  application  raises  concerns 
on  its  face  or  presents  particularly 
significant  public  interest  concerns,  we 
may  decide  to  conduct  an  audit  even  if 
the  application  did  not  fall  into  the 
group  chosen  by  random  selection.  As 
to  the  concern  that,  under  the  proposed 
audit  system,  innocent,  careless 
mistakes  will  be  elevated  to  serious 
offenses,  we  note  that  the  staff  will 
continue  its  current  practice  of 
considering  all  the  circumstances 
surrounding  the  submission  of 
inaccurate  or  incomplete  information  in 
determining  the  need  for  and  the 
severity  of  a  sanction.  We  anticipate  that 
clear  guidance  provided  in  the 
instructions,  worksheets  and  forms  will 
result  in  fewer  mistakes. 

29.  After  receiving  the  requested 
information  from  an  audited  applicant, 
we  will  examine  the  docimientation  and 
analyze  it  for  consistency  with  the 
certifications  and  representations  in  the 
streamlined  application  and  for 
compliance  with  all  Commission  rules 
and  policies.  Applicants  may  be 
required  to  provide  further  information 
to  explain  any  discrepancies  between 
the  application  filed  and  tJie  supporting 
documentation  submitted,  and  will  be 
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given  an  opportunity  to  respond  to  all 
Commission  questions  and  concerns.  In 
pre-grant  audit  cases  where  we  find  that 
an  applicant  has  made  inaccurate 
certiHcations,  the  Commission  may 
dismiss  the  application  and  require  the 
resubmission  of  a  corrected  application, 
may  also  impose  a  forfeiture,  or  may 
defer  action  for  further  investigation  and 
possible  designation  for  hearing. 

30.  We  will  also  randomly  siioject  up 
to  five  percent  of  all  applications  to 
more  extensive  post-grant  audits.  Post- 
grant  audits  may  include  comparison  of 
the  application  being  audited  with  all 
relevant  Commission  files  and  databases 
as  well  as  other  available  sources  of 
pertinent  information.  Upon  analysis  of 
the  above-described  information,  the 
staff  may  issue  a  letter  of  inquiry 
requiring  submission  of  all  the 
application's  supporting  and 
background  dociunentation  not  foimd  in 
its  independent  search.  The  staff  will 
also  allow  the  applicants  an  opportunity 
to  explain  any  apparent  discrepancies. 
Upon  receipt  and  analysis  of  all  relevant 
information,  the  sttiff  will  prepare  either 
a  close-out  letter,  instructions  to  correct 
any  violations,  if  appropriate, 
admonition,  forfeiture,  hearing 
designation  order,  or  an  order  to  show 
cause  why  an  order  of  revocation  should 
not  be  issued.  We  retain  the  discretion 
to  reexamine  this  audit  program  after  it 
has  been  in  operation  for  a  reasonable 
period  of  time  and  to  make  any  changes 
that  are  needed  to  address  problems  or 
to  enhance  the  program's  effectiveness. 

D.  Modifying  Construction  Permit 
Extension  Procedures 

31.  We  conclude  that  a  three-year 
construction  period  would  provide  all 
permittees  an  adequate  and  realistic 
time  to  construct  and  amend  47  CFR 
73.3598  to  provide  each  permittee  with 
a  total  of  three  unenciunbered  years 
during  which  it  may  construct  its 
broadcast  facility.  Under  these  new 
procedures,  the  Commission  will  toll 
the  construction  period  only  when 
construction  is  encumbered  due  to  an 
act  of  God,  or  when  a  construction 
permit  is  the  subject  of  administrative  or 
judicial  review.  An  act  of  God  is  defined 
in  terms  of  natural  disasters  (e.g.,  floods, 
tornados,  hurricanes,  or  earthquakes), 
will  be  narrowly  construed,  and  include 
only  those  periods  where  the  permittee 
demonstrates  that  construction  progress 
was  impossible,  notwithstanding  its 
diligent  efforts.  Covered  administrative 
and  judicial  review  falls  into  two 
categories.  The  first  consists  of  petitions 
for  reconsideration  and  applications  for 
review  within  the  Commission  of  the 
grant  of  a  construction  permit  or  a 
permit  extension,  and  any  appeal  of  any 


Commission  action  thereon.  The  second 
category  consists  of  any  cause  of  action 
pending  before  any  court  of  competent 
jurisdiction  relating  to  any  necessary 
local,  state,  or  federal  requirement  for 
the  construction  or  operation  of  the 
station,  including  any  environmental 
requirement.  Thus,  a  permit  would  not 
qualify  for  tolling  on  the  basis  of  the 
pendency  of  a  zoning  application  before 
a  local  zoning  board.  In  light  of  these 
new  procedures,  we  eliminate  the 
current  practice  of  providing  additional 
time  for  construction  after  a  permit  has 
been  modified  or  assigned. 

32.  The  lengthened  three  year 
construction  period  will  also  apply  to 
modifications  of  licensed  facilities. 
Likewise,  the  grounds  for  tolling  a 
construction  period  will  apply  to 
modifications  of  licensed  facilities.  The 
lengthened  three-year  construction 
period  will  apply  to  NTSC  permiUees  to 
construct  either  analog  or  digital  new 
station  facilities.  This  Report  and  Order 
does  not  impact  DTV  build-out 
requirements,  the  deadline  for  which 
remains  2006. 

33.  In  lieu  of  FCC  Form  307,  the 
current  form  by  which  a  permittee  may 
apply  for  an  extension,  we  adopt  a 
notification  procedure  under  which  a 
permittee  must  inform  the  Commission 
of  the  circumstances  that  it  believes 
should  toll  its  construction  period.  A 
permittee  must  notify  the  Commission 
as  promptly  as  possible  and,  in  any 
event,  within  30  days,  of  the  act  of  God 
that  has  blocked  construction,  or  the 
initiation  of  a  relevant  administrative  or 
judicial  review.  The  construction  period 
will  be  tolled  for  the  length  of  time  that 
a  diligent  permittee  will  need  to  recover 
from  the  effects  of  the  event.  A 
permittee  must  also  notify  the 
Commission  promptly  when  the 
relevant  administrative  or  judicial 
review  is  resolved.  A  permittee  that 
needs  more  than  six  months  to  resume 
construction  after  a  natimil  disaster 
must  submit  additional  supporting 
information  at  six-month  intervals 
explaining  construction  progress,  and 
the  steps  it  has  taken  and  proposes  to 
take  to  resolve  any  remaining 
impediments.  The  burden  is  upon  the 
permittee  to  show  that  any  further 
tolling  of  the  construction  period  is 
warranted.  Notification  must  be  in  the 
form  of  a  letter  submitted  in  triplicate  to 
the  Secretary.  The  letter  notification 
must  also  be  placed  by  the  permittee  in 
the  local  public  file  of  the  station(s) 
concerned. 

34.  Construction  permits  granted 
pursuant  to  these  rules  are  subject  to 
automatic  forfeiture,  without  further 
Commission  action,  upon  expiration  of 
an  unencumbered  three-year 


construction  period.  Additionally,  we 
eliminate  that  part  of  47  CFR  73.3535(a) 
that  requires  that  "[bjefore  such  an 
application  can  be  granted,  the 
permittee  or  assignee  must  certify  that  it 
will  immediately  begin  building  after 
the  modification  is  granted  or  the 
assignment  is  consummated."  We  also 
eliminate  the  requirement  that 
permittees  who  modify  unbuilt  stations 
certify  that  construction  will  commence 
immediately  upon  grant.  See  47  CFR 
73.3535(b).  The  analogous  certification 
requirement  for  assignees  and 
transferees  will  likewise  be  eliminated. 
No  additional  time  will  be  granted  when 
the  permittee  has  had,  in  all,  at  least 
three  unencumbered  years  to  construct. 

E.  Modification  of  Pro  Forma 
Assignments  and  Transfers 

35.  In  the  Notice  of  Proposed 
Rulemaking,  we  raised  a  question  and 
invited  comment  as  to  whether  47 
U.S.C.  310(d)  would  afford  the 
Commission  the  flexibility  to  give  a 
blanket  consent  to  certain  pro  forma 
broadcast  station  assignments  and 
transfers  of  control.  We  have 
determined  that  it  would  not  be  prudent 
to  make  such  a  fundamental  change  in 
our  interpretation  of  47  U.S.C.  310(d) 
without  Congressional  guidance. 
Therefore,  we  decline  at  this  time  to 
adopt  the  notification  process  suggested 
in  the  Notice. 

F.  Streamlined  Ownership  Reporting 
Requirements 

36.  We  modify  our  existing  ownership 
reporting  rules  to  require  commercial 
and  noncommercial  broadcast  licensees 
to  file  Ownership  Reports  (FCC  Form 
323  or  323-E)  when  they  file  their 
stations'  license  renewal  applications 
and  every  two  years  thereafter.  For 
commercial  licensees,  we  will  delay  the 
effective  date  of  this  rule  modification 
until  our  new  Ownership  Report,  which 
will  include  questions  concerning 
minority  and  female  ownership  is 
available.  Thus,  commercial  licensees 
should  continue  to  file  FCC  Form  323 
according  to  their  current  schedule  until 
they  have  filed  the  revised  form  one 
time.  Thereafter,  they  may  file  imder  the 
relaxed  requirements.  We  also  formalize 
the  Commission's  current  practice  of 
requesting  an  Ownership  Report  within 
30  days  of  consummation  of  an 
approved  assignment  or  transfer  by 
amending  47  CFR  73.3615  to 
specifically  require  that  commercial  and 
noncommercial  licensees  and 
permittees  file  Ownership  Reports 
within  30  days  of  consummating 
authorized  assignments  or  transfers  of 
licenses.  We  also  eliminate  the 
Commission's  existing  supplemental 
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I  e  porting  requirement,  under  which  a 
noncommercial  educational  licensee  or 
permittee  must  file  an  Ownership 
^port  within  30  days  after  any  change 
previously  reported  information. 


Information  on  ^4ino^ity  and  Female 
Chmersbip 

I  37.  To  develop  more  precise 
information  on  minority  and  female 
ownership  of  mass  media  facilities,  we 
^end  FCC  Form  323  to  include  a 
Section  on  the  race  and  gender  of 
{individuals  with  attributable  interests  in 
Woadcast  licensees.  Our  revised  Annual 
Ownership  Report  form  will  provide 
annual  information  on  the  state  and 
^gress  of  minority  and  female 
ownership  and  enable  both  Congress 
ijid  the  Commission  to  assess  the  need 
f<)r,  and  success  of,  programs  to  foster 
Opportunities  for  minorities  and  females 
to  own  broadcast  facilities.  In  this 
regard,  our  information  collection  is 
insistent  with  our  mandate  under  47 
y.S.C.  309(j)  and  47  U.S.C.  257. 
pursuant  to  47  CFR  73.3615(a),  sole 
proprietorships  and  partnersliips 
composed  solely  of  natural  persons  are 
^cempt  firom  the  filing  requirement. 
However,  we  encourage  these  licensees 
to  file  information  voluntarily  regarding 
gpnder  and  racial  identity,  so  that  we 
^ay  more  accurately  measure  minority 
^d  female  broadcast  ownership.  The 
t^odified  reporting  requirement  will 
ly  apply  to  the  FCC  Form  323, 

ual  Ownership  Report,  required  of 
immercial  broadcasters.  We  will 
nsider  at  a  later  date  whether  to  apply 
kiie  requirement  to  the  FCC  Form  323- 
fi^required  of  noncommercial  stations. 
The  groups  on  which  we  will  seek 
information  are  those  to  which  our 
inority  and  female  ownership  policies 
ave  historically  applied.  In  addition  to 
imales,  these  classifications  are  Black, 
ispanic.  Native  American,  Alaska 
ative,  Asian,  and  Pacific  Islander. 
Thus,  we  will  amend  Section  73.3615  of 
jt^e  Commission's  Rules  to  require  the 
lirovision  of  information  on  the  gender 
and  racial  identity  of  all  parties  with 
attributable  interests  in  commercial 
broadcast  licensees. 

III.  Administrative  Matters 

38.  The  complete  text  of  this  Report 
^d  Order,  including  any  statements,  is 
I  vailable  for  inspection  and  copying 
(  uring  normal  business  hours  in  the 
Federal  Commimications  Commission 
lefeience  Center  (Room  239),  1919  M 
!  Itreet  NW,  Washington  DC,  and  it  may 
1  le  purchased  from  the  Commission's 
( opy  contractor.  International 
'  'ranscription  Service  Inc.,  1231  20th 
:  Itreet  NW,  Washington,  DC  20036,  (202) 
(  57-3800. 


\ 


39.  Paperwork  Reduction  Act  of  1995 
Analysis.  The  action  contained  herein 
has  been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1995  and 
foimd  to  impose  new  or  modified 
reporting  and  recordkeeping 
requirements  or  burdens  on  the  public. 
Implementation  of  these  new  or 
modified  reporting  and  recordkeeping 
requirements  will  be  subject  to  approval 
by  the  Office  of  Management  and 
Budget  as  prescribed  by  the  Act.  The 
new  or  modified  paperwork 
requirements  contained  in  this  Report 
and  Order  (which  are  subject  to 
approval  by  the  Office  of  Management 
and  Budget)  will  go  into  effect  upon 
OMB  approval. 

Fina7  Regulatory  Flexibility  Analysis 
(FRFA) 

40.  As  required  by  the  Regulatory 
FlexibiUty  Act  (RFA),  5  U.S.C.  603.  an 
Initial  Regulatory  Flexibility  Analysis 
(IRFA)  was  incorporated  in  the  Notice  of 
Proposed  Rulemaking  for  each  of  the 
dockets  in  this  proceeding,  MM  Docket 
Nos.  98-43  and  94-149.  The 
Commission  sought  written  public 
comments  on  the  proposals  set  forth  in 
each  Notice,  including  comment  on 
each  IRFA.  The  Commission's  Final 
Regulatory  Flexibility  Analysis  (FRFA) 
in  this  Report  and  Order  conforms  to  the 
RFA,  as  amended  by  the  Contract  With 
America  Advancement  Act  of  1996, 
Public  Law  104-121, 110  Stat.  847 
(1996). 

Need  For  and  Objectives  of  Action 

41.  Specifically,  this  Report  and 
Order:  (1)  Streamlines  broadcast 
application  procediu^s.  (2)  speeds 
introduction  of  new  and  expanded 
services  to  the  public.  (3)  reduces 
administrative  burden  on  regulatees,  (4) 
increases  public  access  to  information 
about  the  Bureau's  actions  and 
processing  activities,  and  (5)  maximizes 
efficiency  in  the  use  of  Commission 
resources.  The  Report  and  Order 
maintains  the  technical  integrity  of 
broadcast  services  while  fostering  the 
Commission's  goals  of  competition  and 
diversity,  continuing  enforcement  of  the 
Commission's  core  rules  and  policies, 
and  permitting  members  of  the  public  a 
continued  opportunity  to  monitor 
station  performance.  This  action  is 
taken  in  conjunction  with  the 
Commission's  1998  biennial  regulatory 
review.  Although  Congress  did  not 
mandate  this  area  of  review,  the 
Commission  nonetheless  undertook  it  to 
assiue  that  its  rules  and  processes  are  no 
more  regulatory  than  necessary  to 
achieve  Commission  goals. 

42.  Further,  the  Order  revises  our 
Ownership  Report  form.  FCC  Form  323. 


to  include  a  section  requiring  each 
owner  to  identify  the  race  or  ethnicity 
and  the  gender  of  each  person  holding 
an  attributable  ownership  interest  in  its 
broadcast  facility.  Doing  so  will  allow 
the  Commission  to  determine  acciu-ately 
the  current  state  of  minority  and  female 
ownership  of  broadcast  facilities  and  to 
chart  the  success  of  any  measures  that 
we  may  eventually  adopt  in  this 
proceeding  in  promoting  ownership  by 
minorities  and  women.  Information 
about  the  status  of  minority  and  female 
broadcast  ownership  vdll  also  help  us  to 
fulfill  our  responsibilities  under  section 
257  of  the  Telecommunications  Act  of 
1996  to  identify  and  eliminate  market 
entry  barriers  for  entrepreneurs  and 
other  small  businesses  in  the  provision 
and  ownership  of  telecommunications 
services  and  information  services.  47 
U.S.C.  257.  In  implementing  Section 
257,  the  Commission  is  mandated  to 
"promote  the  policies  and  purposes  of 
this  Act  favoring  diversity  of  media 
voices,  vigorous  economic  competition, 
technological  advancement,  and 
promotion  of  the  public  interest, 
convenience  and  necessity." 

Significant  Issues  Raised  by  Public 
Comments  in  Response  to  the  IRFAs 

43.  No  comments  were  received 
specifically  in  response  to  the  IRFA  in 
MM  Docket  No.  98-43.  However,  some 
comments  in  that  proceeding  did 
address  certain  small  business  issues. 
Primarily,  commenters  were  concerned 
that  not  all  small  businesses  are 
currently  connected  to  the  Internet  and 
therefore  would  be  unable  to 
immediately  participate  in  the 
electronic  filing  initiative  adopted 
herein  without  additional  expense. 
Commenters  were  also  concerned  that 
eliminating  the  requirement  that 
permittees  file  sales  contracts  will  hurt 
small  business  because  lending 
institutions  will  be  unable  to  access 
necessary  sales  price  information.  One 
commenter,  Cumulus  Media, 
commented  that  streamlining  the 
application  process  will  inevitably 
decrease  the  cost  of  doing  business  for 
small  broadcasters  and  that  broadcasters 
could  then  shift  their  resources  into 
benefits  for  the  public,  such  as  more 
local  programming  and  sponsorship  of 
community  events. 

44.  Four  commenters  endorsed  our 
proposed  amendment  to  FCC  Form  323, 
which  would  require  a  broadcaster  to 
provide  information  regarding  the  race 
or  ethnicity  and  the  gender  of  any 
individual  with  an  attributable 
ownership  interest  in  its  broadcast 
facility.  All  four  commenters  stated  that 
the  collection  of  such  information  is 
essential  in  order  to  monitor  the 
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effectiveness  of  minority  and  female 
ownership  programs.  One  commenter 
points  out  that  race  and  gender-based 
remedies  must  be  narrowly  tailored  and 
terminate  once  fair  representation  has 
been  achieved  and,  therefore,  the 
collection  of  such  data  is  necessary  to 
these  ends.  The  commenter  asserts  that 
the  collection  of  statistical  information 
on  the  race  and  gender  of  station 
employees  to  monitor  equal 
employment  opportunity  compliance 
has  been  useful  and  the  burden  of  its 
collection  minimal.  While  another 
commenter  urges  that  the  revised  form 
include  a  designation  of  the  gender  and 
race  of  the  owner  of  the  station,  the  first 
commenter  suggests  that  we  add 
questions  concerning  whether  women 
or  members  of  racial  or  ethnic  minority 
groups  hold  ownership  interests  in  the 
station  and,  if  so,  the  percentage  interest 
held  by  each  group,  the  minority  total, 
the  female  total,  whether  either  total 
constitutes  a  controlling  interest, 
whether  women  or  minorities  otherwise 
exercise  control,  and  whether  any 
minority  ownership  policies  or  devices 
were  used  by  the  current  owners  in 
acquiring  the  station. 

45.  Another  issue  raised  by 
commenters  concerning  amendment  of 
FCC  Form  323  concerns  how  the 
Commission  should  define  relevant 
groups.  One  conunenter.  Press 
Broadcasting  Company,  Inc.,  argues  that 
the  Commission  has  not  clearly  defined 
"minorities"  beyond  "fllack,  Hispanic, 
Native  American,  Alaska  Native,  Asian 
and  Pacific  Islander,"  and  that  the 
Commission's  definition  of  minorities  is 
arbitrary  and  inconsistent  with  its 
definition  in  other  proceedings. 

Description  and  Estimate  of  the  Number 
of  Small  Entities  to  which  Rules  will 
Apply 

46.  Under  the  RFA,  small  entities 
include  small  organizations,  small 
businesses,  and  small  governmental 
jurisdictions.  5  U.S.C.  601(6).  The  RFA, 
5  U.S.C.  601(3),  generally  defines  the 
term  "small  business"  as  having  the 
same  meaning  as  the  term  "small 
business  concern"  under  the  Small 
Business  Act,  15  U.S.C.  632.  A  small 
business  concern  is  one  which:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SEA).  Pursuant  to  5 
U.S.C.  601(3),  the  statutory  definition  of 
a  small  business  applies  "unless  an 
agency  after  consultation  with  the  Office 
of  Advocacy  of  the  SBA  and  after 
opportunity  for  public  comment, 
establishes  one  or  more  definitions  of 
such  term  that  are  appropriate  to  the 


activities  of  the  agency  and  pubUshes 
such  definition(s)  in  the  Federal 
Register."  We  received  no  comment  in 
response  to  either  IRFA  on  how  to 
define  radio  and  television  broadcast 
"small  businesses."  Therefore,  we  will 
continue  to  utiUze  SBA's  definitions  for 
the  purpose  of  this  FRFA. 

47.  Tne  rules  and  policies  adopted  in 
the  Report  and  Order  will  apply  to  all 
broadcast  Hcensees.  The  SBA  defines  a 
television  broadcasting  station  that  has 
no  more  than  $10.5  million  in  annual 
receipts  as  a  small  business.  Television 
broadcasting  stations  consist  of 
establishments  primarily  engaged  in 
broadcasting  visual  programs  by 
television  to  the  public,  except  cable 
and  other  pay  television  services. 
Included  in  this  industry  are 
commercial,  rehgious,  educational,  and 
other  television  stations.  Also  included 
are  establishments  primarily  engaged  in 
television  broadcasting  and  which 
produce  taped  television  program 
materials.  For  1992.  the  number  of 
television  stations  that  produced  less 
than  $10.0  million  in  revenue  was  1,155 
establishments.  There  were 
approximately  1,583  operating 
television  broadcasting  stations  in  the 
nation  as  of  September  30,  1998,  of 
which  approximately  1,219  are 
considered  small  businesses. 

48.  The  SBA  defines  a  radio 
broadcasting  station  that  has  no  more 
than  $5  million  in  annual  receipts  as  a 
small  business.  A  radio  broadcasting 
station  is  an  establishment  primarily 
engaged  in  broadcasting  aural  programs 
by  radio  to  the  public.  Included  in  this 
industry  are  commercial  religious, 
educational,  and  other  radio  stations. 
Radio  broadcasting  stations  that 
primarily  are  engaged  in  radio 
broadcasting  and  that  produce  radio 
program  materials  are  similarly 
included.  As  of  September  30, 1998, 
Commission  records  indicate  that 
12,373  radio  stations  were  operating,  of 
which  11,878  were  considered  small 
businesses. 

49.  Thus,  the  measures  adopted  here 
will  affect  the  approximately  1,583 
television  stations,  approximately  1,219 
of  which  are  considered  small 
businesses.  Additionally,  the  measures 
adopted  here  will  also  affect  the  12,373 
radio  stations,  approximately  11,878  of 
which  are  small  businesses.  These 
estimates  may  overstate  the  number  of 
small  entities  since  the  revenue  figures 
on  which  they  are  based  do  not  include 
or  aggregate  revenues  from  non- 
television  or  non-radio  affiliated 
companies.  In  addition  to  owners  of 
operating  radio  and  television  stations, 
any  entity  who  seeks  or  desires  to  obtain 
a  television  or  radio  broadcast  license 


may  be  affected  by  the  rules  and 
procedures  adopted  in  this  item.  The 
number  of  entities  that  may  seek  to 
obtain  a  television  or  radio  broadcast 
license  is  imknown. 

Description  of  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements 

50.  The  measures  adopted  in  the 
Report  and  Order  will  reduce  the 
reporting  required  of  prospective  and 
current  applicants,  "permittees  and 
Ucensees.  All  measures  aim  to  reduce 
the  overall  administrative  burden  upon 
both  the  pubUc  and  the  Commission. 
For  example,  we  have  adopted  a  phase- 
in  period  for  mandatory  electronic 
filing.  We  note  that  such  a  phase-in 
procedure  has  been  used  elsewhere  to 
benefit  small  businesses.  For  example, 
the  Securities  and  Exchange 
Commission  incorporated  its  mandatory 
filing  rules  in  stages.  While  most 
companies  were  phased  into  the 
electronic  filing  system  in  1993,  small    , 
businesses  were  not  completely  phased 
in  until  May  1996.  We  believe  that 
electronic  filing  will,  among  other 
things,  speed  the  processing  of 
applications,  save  Commission 
resources,  and  make  filing  easier  for 
regulatees  by  informing  them  of  certain 
errors  in  their  appUcations  before  they 
are  actually  sent. 

51.  The  full  benefits  of  electronic 
filing  and  processing  would  not  be 
realized  simply  by  converting  the 
current  version  of  each  form  into  an 
electronic  format.  Accordingly,  we  have 
deleted  or  narrowed  overly  burdensome 
questions  and  will  now  rely  more 
extensively  on  applicant  certifications. 
These  changes  will  both  reduce 
applicant  filing  burdens  and  streamline 
our  processing  of  sales,  new  station,  and 
facility  modification  applications.  The 
Report  and  Order  revises  Commission 
requirements  for  extending  the 
construction  periods  of  broadcast 
stations;  for  selling  unbuilt  construction 
permits;  and  for  submitting  ownership 
reports  for  conunercial  and 
noncommercial  stations.  To  preserve  the 
integrity  of  our  streamlined  appUcation 
process,  the  Report  and  Order 
implements  a  formal  program  of  both 
pre-  and  post-application  grant  random 
audits. 

52.  In  addition,  many  broadcast 
licensees  will  need  to  file  modified  FCC 
Form  323.  and  include  information  on 
the  race  or  ethnicity  and  gender  of 
individuals  with  attributable  interests  in 
the  broadcast  license.  However,  not  all 
broadcast  licensees  are  required  to  file 
ownership  forms.  Specifically,  pursuant 
to  47  CFR  73.3615(a),  sole 
proprietorships  and  partnerships 


con^posed  solely  of  natural  persons  are 
exempt  from  the  filing  requirement.  We 
endourage  those  licensees  to  file 
information  voluntarily  regarding 
gender  and  racial  identity,  so  that  we 
may  more  accurately  measure  minority 
anq  female  broadcast  ownership.  In 
ad4)tion,  our  modified  reporting 
requirement  will  apply  only  to 
coiiunercial  broadcast  stations.  The 
repidrting  requirements  of 
noiicommercial  broadcasters  as  set  forth 
in  4^  CFR  73.3615(d)  will  remain 
unchanged. 

StMs  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Sifftificant  AJtematives  Considered 

S3.  This  Order  sets  forth  the 
Co<i^ission's  new  streamlined  rules 
and  procedures.  The  streamUned  rules 
and  procedures  are  intended  to  reduce 
applicant  and  licensee  burdens,  realize 
fully  the  benefits  of  the  Mass  Media 
Buf^au's  electronic  filing  initiative,  and 
pr^^rve  the  public's  ability  to 
pail|icipate  fully  in  the  Conunission's 
broadcast  licensing  processes.  These 
streamlined  rules  and  procedures  are 
designed  to  reduce  filing  burdens  and 
increase  the  efficiency  of  appUcation 
processing.  All  significant  alternatives 
presented  in  the  comments  were 
colieidered.  and  some  were  adopted 
he^iin,  including  the  addition  of  an 
explanation  chedcbox  and  the  provision 
of  accompanying  narrative  exhibits  to 
the  certification  forms,  under  specific 
cincumstances,  in  order  to  reduce  the 
number  of  application  amendments  and 
theteby  further  preserve  staff  resources 
while  reducing  the  paperwork  burden 
^n.  applicants. 

54.  As  noted  in  the  Report  and  Order, 
th^jdevelopment  of  electronic  filing 
pi^dures  will  also  greatly  increase 
efficiencies  to  applicants,  while 
increasing  the  speed  of  the  licensing 
prfx»ss.  We  expect  that  these  changes 
wjU  benefit  all,  including  small  entities. 
Electronic  filing  should  be  easier  for 
apiplicants  than  the  current  system 
beiqause  the  electronic  filing  system  will 
piiimpt  the  appUcant  for  the  necessary 
infitirmation  and  wrill  provide  interactive 
erHir  messages  if  information  is  not  filed 
cobtectly.  The  electronic  fiUng  system 
will  allow  the  applicant  to  correct  its 
appUcations  prior  to  submitting  it.  This 
system  will  allow  all  interested  parties, 

tiding  small  entities,  easy  access  to 
lings  that  are  filed  in  connection 
applications  and  licenses. 
3o.  We  do  not  believe  that  the 
modified  race  and  gender  reporting 
requirement  wrill  impose  an  imdue 
'    economic  burden  on  licensees  because 
thoy  will  not  be  reqiiired  to  obtain 
iniormation  &t>m  anyone  whose 
interests  are  not  already  reportable.  We 


have  attempted  to  keep  bimlens  on 
broadcast  television  and  radio  stations 
to  a  minimuim  by  grafting  this 
information  collection  onto  an  existing 
collection  requirement  rather  than 
imposing  an  entirely  new  requirement. 
Additionally,  the  information  being 
requested  is  simply  the  race  and  gender 
of  persons  with  an  attributable  interest 
in  the  broadcast  license.  The 
Commission  rejected  requests  made  by 
some  commenters  for  the  collection  of 
additional  information.  The  significant 
alternatives  the  Commission  considered 
were:  (1)  To  collect  more  information 
than  the  race  and  gender  of  those  with 
attributable  interests  (e.g.,  whether  any 
minority  ownership  policies  or  devices 
were  used  by  the  current  owners  in 
acquiring  the  station);  or  (2)  collect  no 
information  on  the  race  and  gender  of 
persons  with  attributable  interests.  The 
first  alternative  could  significantly 
increase  the  information-gathering  and 
reporting  burden  on  licensees  with  little 
benefit,  while  the  information  we 
require  can  be  submitted  by  interested 
parties  during  the  course  of  this 
proceeding.  Tbe  second  alternative,  to 
collect  no  race»or  gender  information, 
would  force  the  Commission  to  make 
important  policy  decisions  without 
relevant  and  important  information. 

Report  to  Congress 

56.  The  Commission  will  send  a  copy 
of  the  1998  Biennial  Regulatory 
Review— Streamlining  of  Mass  Media 
Applications,  Rules,  and  Processes; 
Policies  and  Rules  Regarding  Minority 
and  Female  Ownership  of  Mass  Media 
Facilities  Report  and  Order,  including 
this  FRFA,  in  a  report  to  be  sent  to 
Congress  pursuant  to  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  see  5  U.S.C.  801(a)(1)(A).  In 
addition,  the  Commission's  Office  of 
Public  Affairs,  Reference  Operations 
Division,  will  send  a  copy  of  this  Report 
and  Order,  including  this  FRFA,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

57.  Authority  for  issuance  of  the 
Report  and  Order  is  contained  in 
Sections  4,  301.  303.  307,  308  and  309 
of  the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154,  301,  303.  307. 
308  and  309.  Sections  1.4  ,  73.316. 
73.1030,  73.1675.  73.3500.  73.3526. 
73.3534.  73.3535.  73.3597.  73.3598. 
73.3599.  73.3613  and  73.3615  of  the 
Commission's  Rules,  are  amended. 

58.  The  rule  amendments  will  become 
effective  60  days  after  their  publication 
in  the  Federal  Register,  and  the 
information  collection  contained  in 
these  rules,  with  the  exception  of  47 
CFR  73.3526(e)(ll)(iii)  and  73.3615(a). 
will  become  effective  60  days  after 
pubUcation  in  the  Federal  Register. 


foUovdng  OMB  approval,  unless  a 
notice  is  pubUshed  in  the  Federal 
Register  stating  otherwise.  The 
Commission  will  publish  a  notices 
setting  the  effective  date  of  47  CFR 
73.3526(e)(ll)(iii)  and  73.3615(a)  upon 
OMB's  approval  of  these  sections. 
59.  It  is  further  ordered  that  the 
proceeding  in  MM  Docket  No.  98-43  is 
terminated. 

List  of  Subfects  in  47  CFR  parts  1  and 

73 

Radio  broadcasting.  Television 
broadcasting. 

Federal  Communications  Commission 
Shiriejr  S.  Suggs 
Chief,  Publications  Branch 

Rule  Changes 

Parts  1  and  73  of  Chapter  1  of  Title 
47  of  the  Code  of  Federal  Regulations 
are  amended  as  follows: 

PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  151, 154.  207,  303  and 
309(i)  unless  otherwise  noted. 

2.  Section  1.4  is  amended  by  adding 
a  sentence  to  paragraph  (f)  to  read  as 
follows: 

f1.4    Computation  of  UmsL 

(f)  *  *  *  Mass  Media  Bureau 
applications  and  reports  filed 
electronically  pursuant  to  §  73.3500  of 
this  Chapter  must  be  received  by  the 
electronic  filing  system  before  midnight 
on  the  filing  date. 

PART  73— RADIO  BROADCAST 
SERVICES 

3.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  301.  303,  307, 
308  and  309. 

4.  Section  73.316  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

173.316    FM  Antenna  syatams 

*        »        *        •        * 

(c)  Applications  for  directional 
antennas.  (1)  AppUcations  for 
construction  permit  proposing  the  use 
of  directional  antenna  systems  must 
include  a  tabulation  of  the  composite 
anteima  pattern  for  the  proposed 
directional  antenna.  A  value  of  1.0  must 
be  used  to  correspond  to  the  direction 
of  maximum  radiation.  The  pattern 
must  be  tabulated  such  that  0° 
corresponds  to  the  direction -of 
maximum  radiation  or  alternatively,  in 
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the  case  of  an  asynunetrical  antenna 
pattern,  the  pattern  must  be  tabulated 
such  that  0*  corresponds  to  the  actual 
azimuth  with  respect  to  true  North.  In 
the  case  of  a  composite  antenna 
composed  of  two  or  more  individual 
antennas,  the  pattern  required  is  that  for 
the  composite  antenna,  not  the  patterns 
for  each  of  the  individual  antennas. 
Applications  must  include  valuations 
tabulated  at  intervals  of  not  greater  than 
ten  (10)  degrees.  In  addition,  tabulated 
values  of  all  maximas  and  minimas. 
with  their  corresponding  azimuths, 
must  be  submitted. 

(2)  Applications  for  license  upon 
completion  of  antenna  construction 
must  iaclude  the  following: 

(i)  A  complete  description  of  the 
antenna  system,  including  the 
manufactxuer  and  model  niunber  of  the 
directional  antenna.  It  is  not  sufBcient 
to  label  the  antenna  with  only  a  generic 
term  such  as  "dipole."  In  the  case  of 
individually  designed  antennas  with  no 
model  niunber.  or  in  the  case  of  a 
composite  antenna  composed  of  two  or 
more  individual  antennas,  the  antenna 
must  be  described  as  a  "custom"  or 
"composite"  antenna,  as  appropriate.  A 
full  description  of  the  design  of  the 
antenna  must  also  be  submitted. 

(ii)  A  plot  of  the  composite  pattern  of 
the  directional  antenna.  A  value  of  1.0 
must  be  used  to  correspond  to  the 
direction  of  maximum  radiation.  The 
plot  of  the  pattern  must  be  oriented 
such  that  0*  corresponds  to  the  direction 
of  maximiun  radiation  or  alternatively, 
in  the  case  of  an  asymmetrical  antenna 
pattern,  the  plot  must  be  oriented  such 
that  0°  corresponds  to  the  actual 
azimuth  with  respect  to  true  North.  The 
horizontal  plane  pattern  must  be  plotted 
to  the  largest  scale  possible  on  unglazed 
letter-size  polar  coordinate  paper  (main 
engraving  approximately  18  cm  x  25  cm 
(7  inches  x  10  inches))  using  only  scale 
divisions  and  subdivisions  of  1,  2.  2.5, 
or  5  times  10-nth.  Values  of  field 
strength  less  than  10%  of  the  maximiun 
field  strength  plotted  on  that  pattern 
must  be  shown  on  an  enlarged  scale.  In 
the  case  of  a  composite  antenna 
composed  of  two  or  more  individual 
antennas,  the  composite  antenna  pattern 
should  be  provided,  and  not  the  pattern 
for  each  of  the  individual  antennas, 
(iii)  A  tabulation  of  the  measured 
relative  field  pattern  required  in 
paragraph  (c)(1)  of  this  section.  The 
tabulation  must  use  the  same  zero 
degree  reference  as  the  plotted  pattern, 
and  must  contain  values  for  at  least 
every  10  degrees.  Sufficient  vertical 
patterns  to  indicate  clearly  the  radiation 
characteristics  of  the  antenna  above  and 
below  the  horizontal  plane.  Complete 
information  and  patterns  must  be 


provided  for  angles  of  - 10  deg.  from 
the  horizontal  plane  and  sufficient 
additional  information  must  be 
included  on  that  portion  of  the  pattern 
lying  between  +10  deg.  and  the  zenith 
and  - 10  deg.  and  the  nadir,  to 
conclusively  demonstrate  the  absence  of 
undesirable  lobes  in  these  areas.  The 
vertical  plane  pattern  must  be  plotted 
on  rectangular  coordinate  paper  with 
reference  to  the  horizontal  plane.  In  the 
case  of  a  composite  antenna  composed 
of  two  or  more  individual  antennas,  the 
composite  antenna  pattern  should  be 
used,  and  not  the  pattern  for  each  of  the 
individual  antennas. 

(iv)  A  statement  that  the  antenna  is 
mounted  on  the  top  of  an  antenna  tower 
recommended  by  the  antenna 
manufacturer,  or  is  side-moimted  on  a 
particular  type  of  anteima  tower  in 
accordance  with  specific  instructions 
provided  by  the  antenna  manufacturer. 

(v)  A  statement  that  the  directional 
antenna  is  not  mounted  on  the  top  of  an 
antenna  tower  which  includes  a  top- 
mounted  platform  larger  than  the 
nominal  cross-sectional  area  of  the 
tower  in  the  horizontal  plane. 

(vi)  A  statement  that  norther  antenna 
of  any  type  is  mounted  on  the  same 
tower  level  as  a  directional  antenna,  and 
that  no  antenna  of  any  type  is  mounted 
within  any  horizontal  or  vertical 
distance  specified  by  the  antenna 
manufiacturer  as  being  necessary  for 
proper  directional  operation. 

(vii)  A  statement  from  an  engineer 
listing  such  individual  engineer's 
qualifications  and  certifying  that  the 
antenna  has  been  installed  pursuant  to 
the  manufacturer's  instructions. 

(viii)  A  statement  from  a  licensed 
surveyor  that  the  installed  antenna  is 
properly  oriented. 

(ix)(A)  For  a  station  authorized 
pursuant  to  §  73.215  or  Sec.  §  73.509,  a 
showing  that  the  root  mean  square 
(RMS)  of  the  measured  composite 
antenna  pattern  (encompassing  both  the 
horizontally  and  vertically  polarized 
radiation  components  (in  relative  field)) 
is  at  least  85  percent  of  the  RMS  of  the 
authorized  composite  directional 
antenna  pattern  (in  relative  field).  The 
RMS  value,  for  a  composite  antenna 
pattern  specified  in  relative  field  values, 
may  be  determined  from  the  following 
formula: 

RMS=the  square  root  of: 

[(relative  field  value  1)2  +  (relative  field 

value  2)2  +....+  (last  relative  field 

value)2] 
total  number  of  relative  field  values 

(B)  where  the  relative  field  values  are 
taken  from  at  least  36  evenly  spaced 
radials  for  the  entire  360  degrees  of 
azimuth.  The  application  for  license 


must  also  demonstrate  that  coverage  of 
the  community  of  Ucense  by  the  70  dBu 
contour  is  maintained  for  stations 
authorized  pursuant  to  §  73.215  on 
Channels  221  through  300,  as  required 
by  §  73.315(a).  while  noncommercial 
educational  stations  operating  on 
Channels  201  through  220  must  show 
that  the  60  dBu  contour  covers  at  least 
a  portion  of  the  community  of  license. 
•        *        •        •        • 

5.  Section  73.1030  is  amended  by 
revising  paragraph  (a)  as  follows: 

173.1030    Notifications  concerning 
intorference  to  radio  astronomy,  rasaarcti 
and  receiving  inatsilationa. 

(a)(1)  Radio  astronomy  and  radio 
research  installations.  In  order  to 
minimize  harmful  interference  at  the 
National  Radio  Astronomy  Observatory 
site  located  at  Green.  Pocahontas 
County.  West  Virginia,  and  at  the  Naval 
Radio  Research  Observatory  at  Sugar 
Grove.  Pendleton  Coimty.  West  Vii^inia. 
a  licensee  proposing  to  operate  a  short- 
term  broadcast  auxiliary  station 
pursuant  to  Section  74.24.  and  any 
applicant  for  authority  to  construct  a 
new  broadcast  station,  or  for  authority 
to  make  changes  in  the  frequency, 
power,  antenna  height,  or  antenna 
directivity  of  an  existing  station  within 
the  area  bounded  by  39»  15'  N  on  the 
north.  78'  30'  W  on  the  east.  37"  30*  N 
on  the  south,  and  80"  30*  W  on  the  west, 
shall  notify  the  Interference  Office. 
National  Radio  Astronomy  Observatory. 
P.O.  Box  2.  Green  Bank.  West  Vii^inia 
24944.  Telephone:  (304)  456-2011.  The 
notification  shall  be  in  writing  and  set 
forth  the  particulars  of  the  proposed 
station,  including  the  geographical 
coordinates  of  the  antenna,  antenna 
height,  antenna  directivity  if  any, 
proposed  frequency,  type  of  emission 
and  power.  The  notification  shall  be 
made  prior  to.  or  simultaneously  with, 
the  filing  of  the  application  with  the 
Commission.  After  receipt  of  such 
applications,  the  FCC  will  allow  a 
period  of  20  days  for  comments  or 
objections  in  response  to  the 
notifications  indicated.  If  an  objection  to 
the  proposed  operation  is  received 
during  the  20-day  period  from  the 
National  Radio  Astronomy  Observatory 
for  itself,  or  on  behalf  of  the  Naval  Radio 
Research  Observatory,  the  FCC  will 
consider  all  aspects  of  the  problem  and 
take  whatever  action  is  deemed 
appropriate. 

(2)  Any  applicant  for  a  new 
permanent  base  or  fixed  station 
authorization  to  be  located  on  the 
islands  of  Puerto  Rico,  Desecheo.  Mona, 
Vieques,  and  Culebra,  or  for  a 
modification  of  an  existing 
authorization  to  change  the  frequency. 
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po^r,  antenna  height,  directivity,  or 
locBJtion  of  a  station  on  these  islands 
shaU  notify  the  Interference  Office, 
Ar«€ibo  Observatory,  Post  Office  Box 
995,  Arecibo,  Puerto  Rico  00613,  in 
writing  or  electronically,  of  the 
technical  parameters  of  the  proposal. 
Aplj^licants  shall  consult  interference 
guidelines,  which  will  be  provided  by 
Cornell  University.  Applicants  who 
to  transmit  information 
onically  should  e-mail  to: 

aic.edu 
The  notification  to  the  Interference 

_je,  Arecibo  Observatory  shall  be 

m^de  prior  to,  or  simultaneously  with, 
th^  jfiling  of  the  application  with  the 
Conunission.  The  notification  shall  state 
th^ [geographical  coordinates  of  the 
antenna  (NAD-83  datum),  antenna 
height  above  ground,  groimd  elevation 
at  the  antenna,  antenna  directivity  and 
ga|^.  proposed  frequency  and  FCC  Rule 
Pa^.  type  of  emission,  and  effective 
radiated  power. 

(|i)  After  receipt  of  such  applications, 
th^  Commission  will  allow  Xhe  Arecibo 
Ol^^ervatory  a  period  of  20  days  for 
co^imients  or  objections  in  response  to 
thei  notification  indicated.  The  applicant 
vtm  be  reqiiired  to  make  reasonable 
efforts  to  resolve  or  mitigate  any 
potential  interference  problem  with  the 
AMcibo  Observatory  and  to  file  either 
ail  lamendment  to  the  application  or  a 
modification  application,  as 
appropriate.  The  Commission  shall 
d(  ilermine  whether  an  applicant  has 
saasfied  its  responsibility  to  make 
re  i  sonable  efforts  to  protect  the 
O :  servatory  from  interference. 
*        *        »        • 

Section  73.1675  is  amended  by 
rcmsing  paragraph  (a)  as  follows: 

§71.1875   Auxiliary  antMinas. 

a)(i)  An  auxiliary  antenna  is  one  that 
is|  {)ermanently  installed  and  available 
fpi  use  when  the  main  antenna  is  out  of 
s^tvice  for  repairs  or  replacement.  An 
""  ""iliary  antenna  may  be  located  at  the 

[e  transmitter  site  as  the  station's 
niiin  antenna  or  at  a  separate  site.  The 
__,  .ice  contoiu-  of  the  auxiliary  antenna 
niiy  not  extend  beyond  the  following 
cbferesponding  contoiu-  for  the  main 
fiiiUty: 
(i)  AM  stations:  The  0.5  mV/m  field 

ingth  contours. 

;ii)  FM  stations:  The  1.0  mV/m  field 

ingth  contours. 

;iii)  TV  stations:  The  Grade  B 

'erage  contoiirs. 

Ja)(2)  An  application  for  an  auxiliary 
_Jtenna  fw  an  AM  station  filed 
pursuant  to  paragraphs  (b)  or  (c)  of  this 
s|E)ction  must  contain  a  map  showing  the 


0.5  mV/m  field  strength  contours  of 
both  the  main  and  auxiliary  facilities. 

»        •        •        •        • 

7.  Section  73.3500  is  amended  by 
adding  an  (a)  paragraph  designation  to 
the  introductory  text  and  adding 
paragraph  (b)  to  read  as  follows: 

$73.3500    Application  and' report  fonns. 

(a)  Following  are  the  FCC  broadcast 
application  and  report  forms,  listed  by 
niunber. 

(b)  Following  are  the  FCC  broadcast 
application  and  report  forms,  listed  by 
niunber,  that  must  be  filed 
electronically  in  accordance  with  the 
filing  instructions  set  forth  in  the 
application  and  report  form. 

(l)  Form  398,  in  electronic  form  as  of 
January  10. 1999. 

8.  Section  73.3526  is  amended  by 
revising  paragraph  (e)(ll)(iii)  to  read  as 
follows: 

$73.3526    Local  pul>llc  inspection  file  of 
commarciai  stations. 


(e)(ll)(iii)  Children's  Television 
Pmgramming  Repgrts.  For  commercial 
TV  broadcast  stations,  on  a  quarterly 
basis,  a  completed  Children's  Television 
Programming  Report  ("Report"),  on  FCC 
Form  398,  reflecting  efforts  made  by  the 
licensee  during  the  preceding  quarter, 
and  efforts  planned  for  the  next  quarter, 
to  serve  the  educational  and 
informational  needs  of  children.  The 
Report  for  each  quarter  is  to  be  filed  by 
the  tenth  day  of  the  succeeding  calendar 
quarter.  The  Report  shall  identify  the 
licensee's  educational  and  informational 
programming  efforts,  including 
programs  aired  by  the  station  that  are 
specifically  designed  to  serve  the 
educational  and  informational  needs  of 
children,  and  it  shall  explain  how 
programs  identified  as  Core 
Programming  meet  the  definition  set 
forth  in  §  73.671(c).  The  Report  shall 
include  the  name  of  the  individual  at 
the  station  responsible  for  collecting 
comments  on  the  station's  compliance 
with  the  Children's  Television  Act,  and 
it  shall  be  separated  from  other 
materials  in  the  public  inspection  file. 
These  Reports  shall  be  retained  in  the 
public  inspection  file  vmtil  final  action 
has  been  taken  on  the  station's  next 
license  renewal  application.  Licensees 
shall  publicize  in  an  appropriate 
manner  the  existence  and  location  of 
these  Reports.  For  an  experimental 
period  of  three  years,  licensees  shdl  file 
these  Reports  with  the  Commission  on 
an  annual  basis,  i.e.  four  quarterly 
reports  filed  jointly  each  year,  in 
electronic  form  as  of  January  10, 1999. 
lliese  Reports  shall  be  filed  vtrith  the 


Commission  on  January  10, 1998, 
January  10, 1999,  and  January  10,  2000. 

9.  Section  73.3534  is  revised  to  read 
as  follows: 

$73.3534    Period  of  construction  for 
Instructional  TV  Fixed  station  construction 
permit  and  requests  for  extension  titereof . 

(a)  Each  original  construction  permit 
for  the  construction  of  a  new 
Instructional  TV  Fixed  station,  or  to 
make  changes  in  such  existing  stations, 
shall  specify  a  period  of  18  months  &t)m 
the  date  of  issuance  of  the  original 
construction  permit  within  which 
construction  shall  be  completed  and 
application  for  license  filed. 

(b)  Requests  for  extension  of  time 
within  which  to  construct  an 
Instructional  TV  Fixed  station  shall  be 
filed  at  least  30  days  prior  to  the 
expiration  date  of  the  construction 
permit  if  the  facts  supporting  such 
request  for  extension  are  known  to  the 
applicant  in  time  to  permit  such  filing. 
In  other  cases,  a  request  will  be 
accepted  upon  a  showing  satisfactory  to 
the  FCC  of  sufficient  reasons  for  filing 
within  less  than  30  days  prior  to  the 
expiration  date. 

(c)  Requests  for  extension  of  time  to 
construct  Instructional  TV  Fixed 
stations  will  be  granted  upon  a  specific 
and  detailed  narrative  showing  that  the 
failure  to  complete  construction  was 
due  to  causes  not  under  the  control  of 
the  permittee,  or  upon  a  specific  and 
detailed  showing  of  other  sufficient 
justification  for  an  extension. 

(d)  If  a  request  for  extension  of  time 
withdn  whidi  to  construct  an 
Instructional  TV  Fixed  station  is 
approved,  such  an  extension  will  be 
limited  to  a  period  of  no  more  than  6 
months. 

(e)  A  construction  permit  for  an 
Instructional  TV  Fixed  station  shall  be 
declared  forfeited  if  the  station  is  not 
ready  for  operation  within  the  time 
specified  therein  or  within  such  further 
time  as  the  FCC  may  have  allowed  for 
completion,  and  a  notation  of  the 
forfeiture  of  any  construction  permit 
under  this  provision  will  be  placed  in 
the  records  of  the  FCC  as  of  the 
expiration  date. 

$73.3535    [Removed] 

10.  Section  73.3535  is  removed. 

11.  Section  73.3597  is  amended  by 
adding  paragraph  (c)(l)(iii)  as  follows: 

$73.3597    Procedures  on  transfer 
essignnwnt  spplicatlons. 

•        •        •        •        • 

(c)  (1)  •  '  * 

(i)*  •  * 
(ii)*  •  • 
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(iii)  The  provisions  of  paragraphs  (c) 
and  (d)  of  this  section  apply  only  to 
mutually  exclusive  noncommercial 
educational  applications  filed  on  or 
after  the  release  of  the  Report  and  Order 
in  MM  Docket  98-43,  where  the 
construction  permit  is  issued  pursuant 
to  settlement  agreement. 
***** 

12.  Section  73.3598  is  revised  to  read 
as  follows: 

§73.3598    Period  of  construction. 

(a)  Each  original  construction  permit 
for  the  construction  of  a  new  TV,  AM, 
FM  or  International  Broadcast;  low 
power  TV;  TV  translator;  TV  booster; 
FM  translator;  FM  booster;  or  broadcast 
aiudliaiy  station,  or  to  make  changes  in 
such  existing  stations,  shall  specify  a 
period  of  three  years  from  the  date  of 
issuance  of  the  original  construction 
permit  within  which  construction  shall 
be  completed  and  appUcation  for 
license  filed. 

(b)  The  period  of  construction  for  an 
original  construction  permit  shall  toll 
when  construction  is  prevented  by  the 
following  causes  not  under  the  control 
of  the  permittee: 

(i)  Construction  is  prevented  due  to 
an  act  of  God,  defined  in  terms  of 
natural  disasters  (e.g.,  floods,  tornados, 
hurricanes,  or  earthquakes)  or 

(ii)  the  grant  of  the  permit  is  the 
subject  of  administrative  or  judicial 
review  (i.e.,  petitions  for 
reconsideration  and  applications  for 
review  of  the  grant  of  a  construction 
permit  pending  before  the  Commission 
and  any  judicial  appeal  of  any 
Commission  action  thereon),  or 
construction  is  delayed  by  any  cause  of 
action  pending  before  any  court  of 
competent  jurisdiction  relating  to  any 
necessary  local,  state  or  federal 
requirement  for  the  construction  or 
operation  of  the  station,  including  any 
zoning  or  environmental  requirement. 

(c)  A  permittee  must  notify  the 
Commission  as  promptly  as  possible 
and.  in  any  event,  within  30  days,  of 
any  pertinent  event  covered  by 
paragraph  (b)  of  this  section,  and 
provide  supporting  docimientation.  All 
notifications  must  be  filed  in  triplicate 
with  the  Secretary  and  must  be  placed 
in  the  station's  local  public  file. 

(d)  A  permittee  must  notify  the 
Commission  promptly  when  a  relevant 
administrative  or  judicial  review  is 
resolved.  Tolling  resulting  from  an  act 
of  God  will  automatically  cease  six 
months  fit)m  the  date  of  the  notification 
described  in  paragraph  (c)  of  this 
section,  unless  the  permittee  submits 
additional  notifications  at  six  month 
intervals  detailing  how  the  act  of  God 
continues  to  cause  delays  in 


construction,  any  construction  progr^s, 
and  the  steps  it  has  taken  and  proposes 
to  take  to  resolve  any  remaining 
impediments. 

(e)  Any  construction  permit  for  which 
construction  has  not  been  completed 
and  for  which  an  application  for  license 
has  not  been  filed,  shall  be 
automatically  forfeited  upon  expiration 
without  any  further  affirmative 
cancellation  by  the  Commission. 

§73.3599    [Removed] 

13.  Section  73.3599  is  removed: 

14.  Section  73.3613  is  amended  by 
adding  paragraph  (b)(7)  as  follows: 

§73.3613    Filing  of  contracts. 

***** 


(b)*  •  * 

(7)  Agreements  providing  for  the 
assignment  of  a  license  or  permit  or 
agreements  for  the  transfer  of  stock  filed 
in  accordance  with  FCC  application 
Forms  314,  315,  316  need  not  be 
resubmitted  pursuant  to  the  terms  of 
this  rule  provision. 

15.  Section  73.3615  is  amended  by 
revising  paragraphs  (a)  and  (a)(1);  the 
first  sentence  of  paragraph  (a)(2); 
paragraph  (a)  (3)  (i)  (A);  paragraph  (c); 
paragraph  (d)  introductory  text  and 
paragraphs  (e)  and  (f)  as  follows: 

§73.3615    Ownership  Reports. 

(a)  With  the  exception  of  sole 
proprietorships  and  partnerships 
composed  entirely  of  natural  persons, 
each  hcensee  of  a  commercial  AM,  FM. 
or  TV  broadcast  station  shall  file  an 
Ownership  Report  on  FCC  Form  323 
when  filing  the  station's  ficense  renewal 
apphcation  and  every  two  years 
thereafter  on  the  anniversary  of  the  date 
that  its  renewal  application  is  required 
to  be  filed.  Licensees  owning  multiple 
stations  with  different  anniversary  dates 
need  file  only  one  Report  every  two 
years  on  the  anniversary  of  their  choice, 
provided  that  their  Reports  are  not  more 
than  two  years  apart.  A  licensee  with  a 
current  and  unamended  Report  on  file 
at  the  Commission  may  certify  that  it 
has  reviewed  its  current  Report  and  that 
it  is  accurate,  in  lieu  of  filing  a  new 
Report.  Ownership  Reports  shall 
provide  the  following  information  as  of 
a  date  not  more  than  60  days  prior  to  the 
fifing  of  the  Report: 

(1)  In  the  case  of  an  individual,  the 
name,  race  or  ethnicity,  and  gender  of 
such  individual; 

(2)  In  the  case  of  a  partnership,  the 
name,  race  or  ethnicity,  and  gender  of 
each  partner  and  the  interest  of  each 
partner.  *  *  * 

(a)*  *  * 
(3)*  *  * 
(i)*  *  * 


(A)  The  name,  residence,  citizenship, 
race  or  ethnicity,  gender,  and 
stockholding  of  every  officer,  director, 
trustee,  executor,  administrator,  receiver 
and  member  of  an  association,  and  any 
stockholder  which  holds  stock 
accounting  for  5  percent  or  more  of  the 
votes  of  the  corporation,  except  that  an 
investment  company,  insurance 
company,  or  bank  trust  department  need 
be  reported  only  if  it  holds  stock 
amounting  to  10  percent  or  more  of  the 
votes,  provided  that  the  licensee 
certifies  that  such  entity  has  made  no 
attempt  to  influence,  directly  or 
indirectly,  the  management  or  operation 
of  the  licensee,  and  that  there  is  no 
representation  on  the  licensee's  board  or 
among  its  officers  by  any  person 
professionally  or  otherwise  associated 
with  the  entity. 
***** 

(c)  Before  any  change  is  made  in  the 
organization,  capitalization,  officers, 
directors,  or  stockholders  of  a 
corporation  other  than  Ucensee  or 
permittee,  which  results  in  a  change  in 
the  control  of  the  licensee  or  permittee, 
prior  FCC  consent  must  be  received 
under  §  73.3540.  A  transfer  of  control 
takes  place  when  an  individual  or  group 
in  privity,  gains  or  loses  affirmative  or 
negative  (50%)  control.  See  instructions 
on  FCC  Form  323  (Ownership  Report). 
Each  permittee  or  licensee  of  a 
commercial  AM.  FM  or  TV  Broadcast 
station  shall  file  an  Ownership  Report 
on  FCC  Form  323  within  30  days  of 
consummating  authorized  assigimients 
or  transfers  of  permits  and  licenses.  The 
Ownership  Report  of  the  permittee  or 
licensee  shall  give  the  information 
required  by  the  applicable  portions  of 
paragraph  (a)  of  this  section. 

(d)  Each  licensee  of  a  noncommercial 
educational  AM.  FM  or  TV  broadcast 
station  shall  file  an  Ownership  Report 
on  FCC  Form  323-E  when  filing  the 
station's  ficense  renewal  application 
and  every  two  years  thereafter  on  the 
anniversary  of  the  date  that  its  renewal 
application  is  required  to  be  filed. 
Licensees  owning  more  than  one 
noncommercial  educational  AM.  FM  or 
TV  broadcast  station  with  different 
anniversary  dates  need  file  only  one 
Report  every  two  years  on  the 
anniversary  of  their  choice,  provided 
that  their  Reports  are  not  more  than  two 
years  apart.  A  Ucensee  with  a  current 
and  unamended  Report  on  file  at  the 
Commission  may  certify  that  it  has 
reviewed  its  current  Report  and  that  it 
is  accurate,  in  lieu  of  filing  a  new 
Report.  Ownership  reports  shall  give  the 
following  information  as  of  a  date  not 
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m  ( ire  than  60  days  prior  to  the  filing  of 
tn9  Ownership  Report: 

*        *        *        * 

I  e)  Each  permittee  of  a 
nuaconunercial  educational  AM.  FM  or 
T^  broadcast  station  shall  file  an 
0J\  mership  Report  on  FCC  Form  323-E: 

(1)  Within  30  days  of  the  date  of  grant 
bVjthe  FCC  of  an  application  for  original 
construction  permit  and; 

(2)  On  the  date  that  it  applies  for  a 
station  license.  The  Ownership  Report 
of  the  permittee  shall  give  the 
information  required  by  the  appUcable 
ro^.  A  permittee  with  a  current  and 
unamended  Report  on  file  at  the 
Commission  may  certify  that  it  has 
reviewed  its  current  Report  and  it  is 
afiiuate,  in  lieu  of  filing  a  new  Report. 

tf)  Each  permittee  or  licensee  of  a 
uncommercial  educational  AM,  FM  or 
Broadcast  station  shall  file  an 
nership  Report  on  FCC  Form  323-E 
,^thin  30  days  of  consummating 
authorized  assignments  or  transfers  of 
permits  and  licenses.  The  Ownership 
Report  of  the  noncommercial 
educational  permittee  or  licensee  shall 
give  the  information  required  by  the 
applicable  form. 


I?R 
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PEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

j9  CFR  Part  544 

iOockat  No.:  98-001 ;  Notice  02) 

Mn  2127-AH05 

Usurer  Reporting  Requirements;  List 
( )f  Insurers  Required  To  File  Reports 

iMQENCY:  National  Highway  Traffic 
^fety  Administration  (NHTSA). 
Department  of  Transportation  (DOT). 
jyTION;  Final  rule. 


SUMMARY:  This  final  rule  updates  the  list 
In  Appendices  A.  B,  and  C  of  Part  544 
of  passenger  motor  vehicle  insurers  that 
are  required  to  file  reports  on  their 
motor  vehicle  theft  loss  experiences, 
iursuant  to  49  U.S.C.  33112.  Under  49 
;FR  Part  544.  each  insiu«r  listed  would 
required  to  file  a  report  for  the  1995 
lendar  year  not  later  than  October  25, 
|998.  In  this  final  rule,  the  agency 
ictends  the  time  for  filing  to  a  date  not 
4ter  than  30  days  from  the  publication 
df  this  notice  in  the  Federal  Register. 
further,  as  long  as  it  remains  listed, 
each  company  must  submit  reports  by 
each  subsequent  October  25. 


DATES:  The  final  rule  on  this  subject  is 
effective  December  18, 1998. 

Reporting  Date:  Insurers  listed  in  this 
final  rule  must  submit  their  CY  1995 
reports  not  later  than  30  days  from  the 
publication  of  this  notice  in  the  Federal 
Register.  Previously  listed  insurers 
whose  names  are  removed  by  this  notice 
need  not  submit  reports  for  CY  1995. 
FOR  FURTHER  INF0RMATKX4  CONTACT:  Ms. 
Rosalind  Proctor,  Office  of  Planning  and 
Consumer  Programs.  NHTSA,  400 
Seventh  Street,  SW,  Washington,  DC 
20590.  Ms.  Proctor's  telephone  niunber 
is  (202)  366-0846.  Her  fax  number  is 
(202) 493-2739. 
SUPPLEMENTARY  INFORMATION: 

Background 

Pursuant  to  49  U.S.C.  33112,  hisvuer 
reports  and  information,  NHTSA 
requires  certain  passenger  motor  vehicle 
insurers  to  file  an  annual  report  with  the 
agency.  Each  insurer's  report  includes 
information  about  thefts  and  recoveries 
of  motor  vehicles,  the  rating  rules  used 
by  the  insurer  to  establish  premiums  for 
comprehensive  coverage,  the  actions 
taken  by  the  insiuer  to  reduce  such 
premiiuns.  and  the  actions  taken  by  the 
insurer  to  reduce  or  deter  theft.  Under 
the  agency's  implementing  regulation. 
49  CFR  Part  544.  the  following  insurers 
are  subject  to  the  reporting 
requirements:  (1)  Those  issuers  of  motor 
vehicle  insurance  policies  whose  total 
premiums  account  for  1  percent  or  more 
of  the  total  premiums  of  motor  vehicle 
insurance  issued  within  the  United 
States:  (2)  Those  issuers  of  motor 
vehicle  insurance  policies  whose 
premiums  account  for  10  percent  or 
more  of  total  premiums  written  within 
any  one  State;  and  (3)  Rental  and  leasing 
companies  with  a  fleet  of  20  or  more 
vehicles  not  covered  by  theft  insurance 
policies  issued  by  insiu^rs  of  motor 
vehicles,  other  than  any  govermnental 
entity.  Pursuant  to  its  statutory 
exemption  authority,  the  agency  has 
exempted  smaller  passenger  motor 
vehicle  insiners  from  the  reporting 
requirements. 

A.  Small  Insurers  of  Passenger  Motor 
Vehicles 

Section  33112(f)(2)  provides  that  the 
agency  shall  exempt  small  insurers  of 
passenger  motor  vehicles  if  NHTSA 
finds  that  such  exemptions  will  not 
significantly  affect  the  validity  or 
usefulness  of  the  information  in  the 
reports,  either  nationally  or  on  a  State- 
by-State  basis.  The  agency  may  not, 
however,  exempt  an  insurer  under  this 
section  if  it  is  considered  an  insurer 
only  because  of  Section  33112(b)(1);  that 
is.  if  it  is  a  self-insurer.  The  term  small 


insurer  is  defined  in  Section 
33112(f)(1)(A)  and  (B)  as  an  insurer 
whose  premiums  for  motor  vehicle 
insurance  issued  directly  or  through  an 
affiUate,  including  pooling 
arrangements  established  under  State 
law  or  regulation  for  the  issuance  of 
motor  vehicle  insurance,  account  for 
less  than  1  percent  of  the  total 
premiums  for  all  forms  of  motor  vehicle 
insurance  issued  by  insurers  within  the 
United  States.  However,  that  section 
also  stipulates  that  if  an  insurance 
company  satisfies  this  definition  of  a 
small  insurer,  but  accounts  for  10 
percent  or  more  of  the  total  premiums 
for  all  motor  vehicle  insiu-ance  issued  in 
a  particular  State,  the  insurer  must 
report  about  its  operations  in  that  State. 

As  provided  in  49  CFR  Part  544. 
NHTSA  exercises  its  exemption 
authority  by  listing  in  Appendix  A  each 
insiuer  which  must  report  because  it 
had  at  least  1  percent  of  the  motor 
vehicle  insiu-ance  premiums  nationally. 
Listing  the  insurers  subject  to  reporting 
instead  of  each  insurer  exempted  from 
reporting  because  it  had  less  than  1 
percent  of  the  premiums  nationally  is 
administratively  simpler  since  the 
former  group  is  much  smaller  than  the 
latter.  In  Appendix  B.  NHTSA  lists 
those  insiu«rs  that  are  required  to  report 
for  particular  States  because  each 
insurer  had  a  10  percent  or  a  greater 
market  share  of  motor  vehicle  premiums 
in  those  States.  In  establishing  Part  544 
(52  FR  59,  January  2. 1987),  the  agency 
stated  that  Appendices  A  and  B  will  be 
updated  annually.  It  has  been  NHTSA 's 
practice  to  update  the  appendices  based 
on  data  voluntarily  provided  by 
insurance  companies  to  A.M.  Best,  and 
made  available  for  the  agency  each 
spring.  The  agency  uses  the  data  to 
determine  the  insurers'  market  shares 
nationally  and  in  each  state. 

B.  Self-Insured  Rental  and  Leasing 
Companies 

In  addition,  upon  making  certain 
determinations,  NHTSA  is  authorized  to 
grant  exemptions  to  self-insurers, 
defined  in  49  U.S.C.  33112(b)(1)  as  any 
person  who  has  a  fleet  of  20  or  more 
motor  vehicles  (other  than  any 
governmental  entity)  which  are  used 
primarily  for  rental  or  lease  and  which 
are  not  covered  by  theft  insurance 
poUcies  issued  by  insiu«rs  of  passenger 
motor  vehicles.  Under  49  U.S.C. 
33112(e)(1)  and  (2).  NHTSA  may 
exiempt  a  self-insurer  from  reporting,  if 
the  agency  determines: 

(1)  The  cost  of  preparing  and 
furnishing  such  reports  is  excessive  in 
relation  to  the  size  of  the  business  of  the 
insurer:  and 
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(2)  The  insurer's  report  will  not 
significantly  contribute  to  carrying  out 
the  purposes  of  Chapter  331. 

In  a  final  rule  published  June  22, 1990 
(55  FR  25606),  the  agency  granted  a 
class  exemption  to  all  companies  that 
rent  or  lease  fewer  than  50,000  vehicles 
because  it  believed  that  reports  fi-om 
only  the  largest  companies  would 
sufficiently  represent  the  theft 
experience  of  rental  and  leasing 
companies.  NHTSA  concluded  those 
reports  by  the  many  smaller  rental  and 
leasing  companies  do  not  significantly 
contribute  to  carrying  out  NHTSA 's 
statutory  obligations,  and  that 
exempting  such  companies  will  relieve 
an  unnecessary  burden  on  most 
companies  that  potentially  must  report. 
As  a  result  of  the  June  1990  final  rule, 
the  agency  added  a  new  Appendix  C, 
which  consists  of  an  annually  updated 
list  of  the  self-insurers  that  are  subject 
to  Part  544. 

Following  the  same  approach  as  in 
the  case  of  Appendix  A,  NHTSA  has 
included,  in  Appendix  C,  each  of  the 
relatively  few  self-insurers  that  are 
subject  to  reporting  instead  of  the 
relatively  numerous  self-insurers  that 
are  exempted.  NHTSA  updated 
Appendix  C  based  primarily  on 
information  firom  the  publications 
Automotive  Fleet  Magazine  and 
Business  Travel  News. 

Notice  of  Proposed  Rulemaking 

1.  Insurers  of  Passenger  Motor  Vehicles 

On  May  4, 1998.  NHTSA  pubUshed  a 
notice  of  proposed  rulemaking  (NPRM) 
to  update  the  list  of  insurers  in 
Appendices  A,  B,  and  C  required  to  file 
reports  (63  FR  24519).  Based  on  the 
1995  calendar  year  A.M.  Best  data  for 
market  shares,  NHTSA  proposed  to 
amend  the  list  in  Appendix  A  of 
insurers  which  must  report  because 
each  had  at  least  1  percent  of  the  motor 
vehicle  insurance  premiums  on  a 
national  basis.  The  Ust  was  last 
amended  in  a  notice  published  on  June 
23. 1997  (See  62  FR  33754).  One 
company,  Metropolitan  Group,  included 
in  the  June  1997  listing,  was  proposed 
to  be  removed  fi-om  Appendix  A.  Three 
companies.  American  Financial  Group, 
Erie  Insurance  Company,  and  Zurich 
Insurance  Group-U.S.,  were  proposed  to 
be  added. 

Under  Part  544,  each  of  the  20 
insurers  listed  in  Appendix  A  of  the 
NPRM  would  have  been  required  to  file 
a  report  not  later  than  October  25, 1998, 
setting  forth  the  information  required  by 
Part  544  for  each  State  in  which  it  did 
business  in  the  1995  calendar  year.  As 
long  as  those  20  insurers  remain  listed, 
they  would  be  required  to  submit 


reports  by  each  subsequent  October  25 
for  the  calendar  year  ending  slightly  less 
than  3  years  before. 

Appendix  B  of  the  NPRM  listed  those 
insurers  that  would  be  required  to 
report  for  particular  States  for  calendar 
year  1995,  because  each  insurer  had  a 
10  percent  or  a  greater  market  share  of 
motor  vehicle  premiums  in  those  States. 
Based  on  the  1995  calendar  year  A.M. 
Best  data  for  market  shares,  it  was 
proposed  that  Integon  Corporate  Group, 
reporting  on  its  activities  in  the  State  of 
North  Carolina  be  removed  fi-om 
Appendix  B.  Two  companies,  Allmerica 
P  &  C  Companies  (Michigan)  and  Island 
Insurance  (Hawaii),  that  were  not  listed 
in  Appendix  B,  were  proposed  to  be 
added. 

Under  Part  544.  each  of  the  12 
insurers  listed  in  Appendix  B  of  the 
NPRM  would  have  been  required  to 
report  no  later  than  October  25, 1998,  on 
their  calendar  year  1995  activities  in 
every  State  in  which  they  had  a  10 
percent  or  a  greater  market  share,  and 
set  forth  the  information  required  by 
Part  544.  As  long  as  those  12  insiu«rs 
remain  fisted,  they  would  be  required  to 
submit  reports  on  or  before  each 
subsequent  October  25  for  the  calendar 
year  ending  slightly  less  than  3  years 
before. 


2.  Rental  and  Leasing  Companies 

Based  on  information  in  Automotive 
Fleet  Magazine  and  Business  Travel 
News  for  1995,  the  most  recent  year  for 
which  data  are  available,  NHTSA 
proposed  several  changes  in  Appendix 
C.  As  indicated  above,  that  appendix 
lists  rental  and  leasing  companies 
required  to  file  reports.  Based  on  the 
data  reported  in  the  above  mentioned 
publications,  it  proposed  that  five  rental 
and  leasing  companies.  Associates 
Leasing  Inc.,  Enterprise-Rent- A-Car,  GE 
Capital  Fleet  Services,  PHH  Vehicle 
Management  Services,  and  Wheels,  Inc., 
be  added  to  Appendix  C. 

Under  Part  544.  each  of  the  20 
companies  (including  franchisees  and 
licensees)  listed  in  Appendix  C  in  the 
NPRM  would  have  been  required  to  file 
reports  for  calendar  year  1995  no  later 
than  October  25. 1998.  and  set  forth  the 
information  required  by  Part  544.  As 
long  as  those  20  companies  remain 
listed,  they  would  be  required  to  submit 
reports  on  or  before  each  subsequent 
October  25  for  the  calendar  year  ending 
slightly  less  than  3  years  before. 

Public  Comments  on  Final 
Determination 

In  response  to  the  NPRM,  the  agency 
received  no  comments.  Accordingly, 
this  final  rule  adopts  the  proposed 
changes  to  Appendices  A,  B,  and  C. 


Because  this  final  rule  listing  the 
insurance  companies  that  must  file 
reports  is  being  published  too  late  to 
allow  the  companies  to  file  their  reports 
by  October  25, 1998,  the  agency  has 
decided  to  extend  the  filing  deadline  on 
a  one-time  basis.  Accordingly,  the 
companies  listed  in  those  appendices 
are  required  to  file  the  reports  required 
by  49  U.S.C.  33112  and  49  CFR  Part  544 
no  later  than  thirty  days  from  the  date 
this  notice  is  published  in  the  Federal 
Register. 

Regulatory  Impacts 

1.  Costs  and  Other  Impacts 

This  notice  has  not  been  reviewed 
under  Executive  Order  12866.  NHTSA 
has  considered  the  impact  of  this  final 
rule  and  has  determined  the  action  not 
to  be  "significant"  within  the  meaning 
of  the  Department  of  Transportation's 
regulatory  poUcies  and  procedures.  This 
rule  implements  the  agency's  policy  of 
ensuring  that  all  insurance  companies 
that  are  statutorily  eligible  for 
exemption  from  the  insurer  reporting 
requirements  are  in  fact  exempted  bom 
those  requirements.  Only  those 
companies  that  are  not  statutorily 
eligible  for  an  exemption  are  required  to 
file  reports. 

NHTSA  does  not  believe  that  this 
rule,  reflecting  more  current  data,  affects 
the  impacts  described  in  the  final 
regulatory  evaluation  prepared  for  the 
final  rule  establishing  Part  544  (52  FR 
59.  January  2. 1987).  Accordingly,  a 
separate  regulatory  evaluation  has  not 
been  prepared  for  this  rulemaking 
action.  Using  the  cost  estimates  in  the 
1987  final  regulatory  evaluation,  the 
agency  estimates  that  the  cost  of 
compliance  will  be  about  S50,000  for 
any  insurer  that  is  added  to  Appendix 
A,  about  $20,000  for  any  insurer  added 
to  Appendix  B,  and  about  $5,770  for  any 
insiu«r  added  to  Appendix  C.  In  this 
final  rule,  for  Appendix  A,  the  agency 
would  add  three  insurers  and  remove 
one  insurer;  for  Appendix  B.  the  agency 
would  remove  one  insurer  and  add  two 
insurers;  and  for  appendix  C.  the  agency 
would  add  five  additional  companies. 
The  agency  therefore  estimates  that  the 
net  effect  of  this  final  rule  will  be  a  cost 
increase  to  insurers,  as  a  group,  of 
approximately  $148,850. 

biterested  persons  may  wish  to 
examine  the  1987  final  regulatory 
evaluation.  Copies  of  that  evaluation 
have  been  placed  in  NHTSA  Docket  No. 
T86-01;  Notice  2.  Any  interested  person 
may  obtain  a  copy  of  this  evaluation  by 
writing  to  NHTSA.  Docket  SecUon. 
Room  5109,  400  Seventh  Street,  SW. 
Washington,  DC  20590,  or  by  callinc 
(202)  366-4949. 
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2.  Paperwork  Reduction  Act 

tne  information  collection 
requirements  in  this  final  rule  have  been 
sunnitted  to  and  approved  by  the  Office 
of  Management  and  Budget  (OMB) 
pilikuant  to  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
35pi  et  seq.).  This  collection  of 
information  was  assigned  OMB  Control 
Niinber  2127-0547  ("hisurer  Reporting 
Requirements")  and  was  approved  for 
use  through  July  3 1 .  2000. 


3.  Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
effects  of  this  rulemaking  under  the 
Regulatory  FlexibiUty  Act  (RFA)  (5 
uJ.C.  601  et  seq.).  I  certify  that  this 
final  rule  would  not  have  a  significant 
eabnomic  impact  on  a  substantial 
number  of  small  entities.  The  rationale 
for  the  certification  is  that  none  of  the 
cpttipanies  proposed  to  be  included  on 
Appendices  A,  B.  or  C  would  be 
construed  to  be  a  small  entity  within  the 
d^^tion  of  the  RFA.  "Small  insurer" 
is|defined  in  part  under  49  U.S.C.  331 12 
as  any  insurer  whose  premiiuns  for  all 
roans  of  motor  vehicle  insurance 
account  for  less  than  one  percent  of  the 
tqtol  premiums  for  all  forms  of  motor 
vehicle  insiuance  issued  by  insiuers 

I  the  United  States,  or  any  insurer 
wfl^ose  premiums  within  any  State, 
attount  for  less  than  10  percent  of  the 
total  premiiuns  for  all  forms  of  motor 
vehicle  insurance  issued  by  insiuers 
Within  the  State.  This  notice  would 
exiempt  all  insurers  meeting  those 
Qiteria.  Any  insurer  too  large  to  meet 
those  criteria  is  not  a  small  entity.  In 
addition,  in  this  rulemaking,  the  agency 
pstoposes  to  exempt  all  "self  insured 
ra  ital  and  leasing  companies"  that  have 
fleets  of  fewer  than  50,000  vehicles.  Any 
sfelf  insured  rental  and  leasing  company 
too  large  to  meet  that  criterion  is  not  a 
small  entity. 

4|.lFederaUsm 

_is  action  has  been  analyzed  in 
jordance  with  the  principles  and 
cnteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
tqe  proposed  rule  does  not  have 
sufficient  federalism  implications  to 
\VBrrant  the  preparation  of  a  FederaUsm 
Assessment. 

! ,  Environmental  hnpacts 

In  accordance  with  the  National 
I  [  iviroiunental  PoUcy  Act.  NHTSA  has 
( i  insidered  the  enviroimiental  impacts 
of  this  proposed  rule  and  determined 
tjlat  it  would  not  have  a  significant 
impact  on  the  quality  of  the  human 
I  liivironment. 


6.  Civil  Justice  Reform 

This  final  rule  does  not  have  any 
retroactive  effect,  and  it  does  not 
preempt  any  State  law,  49  U.S.C.  33117 
provides  that  judicial  review  of  this  rule 
may  be  obtained  pursuant  to  49  U.S.C. 
32909,  section  32909  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

List  of  Subjects  in  49  CFR  Part  544 

Crime  insurance,  Insurance,  Insurance 
companies.  Motor  vehicles.  Reporting 
and  recordkeeping  requirements. 

In  consideration  of  the  foregoing.  49 
CFR  part  544  is  amended  as  follows: 


PART  544— {AMENDED] 

1.  The  authority  citation  for  part  544 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  33112;  delegation  of 
authority  at  49  CFR  1.50. 

2.  Paragraph  (a)  of  §  544.5  is  revised  . 
to  read  as  follows: 

§544.5    General  requirements  for  reports. 

(a)  Each  insurer  to  which  this  part 
applies  shall  submit  a  report  aimually 
not  later  than  October  25.  beginning  on 
October  25, 1986.  This  report  shall 
contain  the  information  required  by 
§  544.6  of  this  part  for  the  calendar  year 
three  years  previous  to  the  year  in 
which  the  report  is  filed. 

3.  Appendix  A  to  Part  544  is  revised 
to  read  as  follows: 

Appendix  A — ^Insurers  of  Motor  Vehicle 
Insurance  Policies  Subject  to  the 
Reporting  Requirements  in  Each  State 
in  Which  They  Do  Business 

Aema  Life  &  Casualty  Group 
Allstate  Insurance  Group 
American  Family  Group 
American  Financial  Group  ^ 
American  International  Group 
California  State  Auto  Association 
CNA  Insurance  Group 
Erie  Insurance  Group  * 
Farmers  Insurance  Group 
GEICO  Corporation  Group 
m  Hartfoni  Insurance  Group 
Liberty  Mutual  Group 
Nationwide  Group 
Progressive  Group 
Prudential  pf  America  Group 
Safeco  Insurance  Companies 
State  Farm  Group 
Travelers  Insxu-ance  Group 
USAA  Group 
Zurich  Insurance  Group-U.S.' 

4.  Appendix  B  to  Part  544  is  revised 
to  read  as  follows: 


Appendix  B — ^Issuers  of  Motor  Vehicle 
Insurance  Policies  Subject  to  the 
Reporting  Requirements  Only  in 
Designated  States 

Alfa  Insurance  Group  (Alabama) 
Allmerica  P  &  C  Companies  (Michigan) ' 
Arbella  Mutual  Insurance  (Massachusetts) 
Auto  Club  of  Michigan  Group  (Michigan) 
Commerce  Group,  Inc.  (Massachusetts) 
Commercial  Union  Insurance  Companies 

(Maine) 
Concord  Group  Insurance  Companies 

(Vermont) 
Island  Insurance  Group  (Hawaii)  > 
Kentucky  Farm  Bureau  Group  (Kentucky) 
Nodak  Mutual  Insurance  Company  (North 

Dakota) 
Southern  Farm  Bureau  Group  (Arkansas, 

Mississippi) 
Tennessee  Fanners  Companies  (Tennessee) 

5.  Appendix  C  to  Part  544  is  revised 
to  read  as  follows: 

Appendix  C — Motor  Vehicle  Rental  and 
Leasing  Companies  (Including 
Licensees  and  Franchisees)  Subject  to 
the  Reporting  Requirements  of  Part  544 

Alamo  Rent-A-Car,  Inc. 

ARI  (Automotive  Rentals,  Inc.) 

Associates  Leasing  Inc.' 

AT&T  Automotive  Services,  Inc. 

Avis,  Inc. 

Budget  Rent-A-Car  Corporation 

Citicorp  Bankers  Leasing  Corporation 

Dollar  Rent-A-Car  Systems,  Inc. 

Donlen  Corporation 

Enterprise  Rent-A-Car' 

GE  Capital  Fleet  Services ' 

Hertz  Rent-A-Car  Division  (subsidiary  of 

Hertz  Corporation) 
Lease  Plan  USA,  Inc. 
National  Car  Rental  System.  Inc. 
Penske  Truck  Leasing  Company 
PHH  Vehicle  Management  Services ' 
Ryder  System,  Inc.  (Both  rental  and  leasing 

operations) 
U-Haul  International.  Inc.  (Subsidiary  of 

AMERCO) 
USL  Capital  Fleet  Services 
Wheels  Inc.* 

Issued  on:  December  7, 1998. 
L.  Robot  Shelton. 

Associate  Administrator  for  Safety 

Performance  Standards. 

IFR  Doc.  98-33545  Filed  12-17-98;  8:45  ami 

BILUNO  CODE  4t10-6»-P 


'  Indicates  a  newly  listed  company  which  must 
file  a  report  no  later  than  30  days  from  the 
publication  of  this  notice  in  the  Federal  Registar. 


DEPARTMENT  OF  THE  INTERIOR 

nsh  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AE41 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Endangered  Status  for  the  St  Andrevy 
Beach  Mouse 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 
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action:  Final  rule. 


SUMMARY:  The  Fish  and  WildUfe  Service 
(Service)  determines  the  St.  Andrew 
beach  mouse  [Peromyscus  polionotus 
peninsularis)  to  be  an  endangered 
species  pursuant  to  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 
This  subspecies  is  restricted  to  coastal 
sand  dimes  and  had  a  historic 
distribution  that  included  the  northeast 
Florida  panhandle  from  Gulf  County 
into  portions  of  Bay  County.  Its  current 
range  is  limited  to  a  portion  of  the  St. 
Joseph  Peninsula  in  Gulf  County. 
Habitat  impacts  causing  loss  of  mice 
and  the  species'  capability  to  recover 
from  such  impacts  within  local 
populations  are  primarily  responsible 
for  the  range  ciutailment.  Threats  to 
beach  mouse  habitat  include  severe 
storms,  coastal  leuid  development  and 
its  associated  activities,  and  non-storm 
related,  natural  shoreline  erosion. 
Additional  threats  include  predation  by 
free-ranging  domestic  cats  and 
displacement  by  house  mice.  This 
action  implements  the  protection  of  the 
Act  for  this  species. 

DATES:  This  rule  is  effective  January  19 
1999. 

ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service,  6620  Southpoint  Drive  South. 
Suite  310,  Jacksonville,  Florida  32216. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Michael  M.  Bentzien,  at  the  above 
address  (telephone  904/232-2580,  ext. 
106;  facsimile  904/232-2404). 
SUPPLEMENTARY  INFORMATION: 
Background 

The  oldfield  mouse  {Peromyscus 
polionotus)  occurs  in  northeastern 
Mississippi.  Alabama,  Georgia,  South 
Carolina,  and  Florida.  Beach  mice  are 
coastal  subspecies  of  the  oldfield  mouse 
restricted  to  beach  and  sand  dune 
habitat.  Hall  (1981)  recognized  eight 
coastal  subspecies  whose  common 
distinguishing  characteristics  include 
white  feet,  lai^e  ears,  and  large  black 
eyes.  Their  fur  is  variously  patterned  in 
shades  of  white,  yellow,  brown,  and 
grey.  The  head,  back,  and  rump  are 
darkly  patterned,  though  to  a  lighter  and 
less  extensive  degree  than  inland 
oldfield  mice.  The  all-white  underparts 
extend  higher  up  to  the  sides  than  on 
the  inland  subspecies  (Sumner  1926, 
Bowen  1968).  Howell  (1939)  described 
the  type  (original)  specimen  of  the  St. 
Andrew  beach  mouse  as  having  a  very 
pale,  buff-colored  head  and  back  with 
extensive  white  coloration  underneath 
and  along  the  sides.  Bowen  (1968)  noted 


two  distinct  rump  color  pigmentations, 
one  a  tapered  and  the  other  a  squared 
pattern,  which  extended  to  the  thighs. 
Head  and  body  lengths  average  75 
millimeters  (mm)  (2.95  inches  (in)),  tail 
mean  length  52  mm  (2.05  in),  and  hind 
foot  mean  length  18.5  mm  (0.73  in) 
(James  1992). 

Beach  mice  subspecies  historically 
occurred  on  both  the  Atlantic  Coast  of 
Florida  from  St.  Johns  through  Broward 
counties  and  the  eastern  Gulf  of  Mexico 
coast  from  Gulf  County,  Florida,  to 
Baldwin  County,  Alabama  (Ivey  1949, 
Bowen  1968.  James  1992,  Stout  1992, 
Gore  and  Schaefer  1993).  The  St. 
Andrew  beach  mouse  is  the  easternmost 
of  the  five  Gulf  Coast  subspecies. 
Howell  (1939)  collected  the  type 
specimen  at  St.  Andrew  Point  on 
Crooked  Island,  Tyndall  Air  Force  Base, 
Bay  Coimty,  Florida  (type  locality). 
.  Other  historic  collection  records  for  the 
subspecies  include  nine  additional 
specimens  fitim  the  type  locality,  seven 
mice  fit>m  St.  Joseph  Point  and  four 
mice  fitjm  Cape  San  Bias  on  the  St. 
Joseph  Peninsula  in  Gulf  County,  48 
individuals  at  or  near  the  town  of  Port 
St.  Joe  located  on  the  central  Gulf 
County  coastal  mainland,  and  four 
specimens  near  Money  Bayou  in  eastern 
Gulf  County  (Bowen  1968).  Based  on 
these  records,  Bowen  (1968)  and  James 
(1992)  described  the  former  range  of  the 
St.  Andrew  beach  mouse  as  likely 
extending  from  the  St.  Joseph  Spit 
(Peninsula)  northwest  along  the  coastal 
mainland  adjacent  to  St.  Joseph  Bay,  to 
Crooked  Island  at  the  East  Pass  of  St. 
Andrews  Bay.  This  range  also  included 
about  0.6  kilometer  (km)  (1  mile  (mi))  of 
mainland  sand  dune  habitat  east  of  the 
landward  end  of  the  St.  Joseph 
Peninsula  to  Money  Bayou  on  the  Gulf 
of  Mexico.  The  absence  of  past 
collection  records  and  lack  of  beach 
mouse  sign  and  trapping  success  in  the 
area  east  of  Money  Bayou  to  the 
southeastern  comer  of  Gulf  Coimty 
(James  1987;  J.  Gore,  Florida  Game  and 
Fresh  Water  Fish  Commission,  in  litt. 
1994)  suggest  that  this  area  may  not  be 
part  of  the  subspecies'  historic  range. 

Coastal  tidal  marsh  and  upland 
habitat  between  the  mainland  city  of 
Port  St.  Joe  and  the  St.  Joseph  Peninsula 
naturally  divided  the  former  range  of 
the  St.  Andrew  beach  mouse  into  two 
segments.  Preliminary  genetic  analysis 
of  St.  Andrew  beach  mice  bom  the  Port 
St.  Joe  area,  the  St.  Joseph  Peninsula, 
and  Crooked  Island  indicated  that  these 
samples  shared  a  similarity  for  at  least 
one  gene  locus  (site),  and  that  this  locus 
differed  distinctly  in  a  sample  of  the 
Choctawhatchee  beach  mouse  (Movers 
1997). 


Typical  beach  mouse  habitat  generally 
consists  of  several  rows  of  sand  dunes 
paralleling  the  shoreline.  Prevailing 
wind,  beach  sand,  and  vegetation 
combine  to  form  and  shape  coastal 
dunes.  A  common  complex  of  animal 
species,  vegetation,  and  habitat  types 
characterize  the  coastal  sand  dune 
ecosystem.  The  types  and  amount  of 
animals,  vegetation,  and  habitat  may 
differ,  however,  among  specific  sites. 
The  common  types  of  sand  dune  habitat 
include  frontal  dunes,  primary  dunes, 
secondary  dunes,  inter  and  intradunal 
swales,  and  scrub  dunes.  Frontal  dunes 
and  primary  dunes  are  those  closest  to 
the  shoreline,  most  recently  formed,  and 
highly  dynamic.  The  foreslope  of 
primary  dunes  grades  into  the 
developing  frontal  dunes  on  the  open 
beach.  Frontal  dunes  on  the  Gulf  Coast 
are  sparsely  vegetated,  usually  by  sea 
oats  [UnJola  paniculata),  bluestem 
(Schizachyrium  maritimum),  beach 
grass  [Panicum  amarum),  and  sea  rocket 
(Caldle  constricta).  Primary  dunes  also 
support  stands  of  these  species  and 
include  other  broad-leaved  plants  such 
as  seaside  peimywort  (Hydrocotyle 
bonariensis).  seashore  elder  (/va 
imbricata),  and  beach  morning  glory 
[Ipomea  stolonifera)  (Clewell  1985). 
Secondary  dunes  consist  of  one  or  more 
dune  lines  landward  of  the  primary 
dune  with  a  similar,  though  denser, 
vegetative  cover.  Interdunal  swales  are 
wet  or  dry  depressions  between  primary 
and  secondary  dunes,  while  intradunal 
swales  occur  within  primary  dunes  as  a 
result  of  wave  action,  storm  surges,  and 
wind  erosion.  Wet  swales  are  those 
whose  water  table  is  at  or  near  the 
surfiace.  Swale  vegetation  includes 
plants  found  on  primary  and  secondary 
dunes  as  well  as  salt  meadow  cordgrass 
{Spartina  patens),  rushes  (/uncus  sp.), 
sedges  [Cyperus  sp.),  and  saltgrass 
(Distichlis  spicata).  Scrub  dunes  are  the 
oldest  of  the  dune  habitat  types  and  are 
dominated  by  woody  plants  including 
saw  palmetto  (Serenoa  repens).  myrtle 
oak  [Quercus  myrtifolia).  sand  live  oak 
(Q.  geminata),  sand  pine  (Pinus  clausa). 
slash  pine  (P.  elliottii).  seaside  rosemary 
(Ceratiola  ericoides).  greenbrier  [Smilax 
sp.),  and  bush  goldenrod  [Chrysoma 
pauciflosculosa).  Reindeer  moss 
(Cladonia  leporina)  often  covers 
otherwise  bare  dune  surfaces.  Some 
primary  and  secondary  dune  vegetation 
is  also  present  but  at  reduced  densities 
(Blair  1951,  Gibson  and  Looney  1992). 
Size  and  density  of  understory  and 
overstory  vegetation  may  vary. 

Trap  surveys  at  Crooked  Island  and 
on  the  St.  Joseph  Peninsula  documented 
the  presence  of  St.  Andrew  beach  mouse 
on  frontal  dunes,  as  well  as  on  primary 
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ani  i  secondary  dunes  (James  1987;  Gore 
in  ijtt.  1990, 1994;  Bates  1992,  Moyers 
et  ^.  1996,  Mitchell  et  al.  1997).  These 
re^iklts  support  other  siuveys  which 
foifjid  that  the  greatest  concentration  of 
mbk  other  beach  mice  subspecies 
octWed  in  these  habitat  types  (Blair 
19B1,  Hill  1989,  Frank  and  Humphrey 
19(92,  Holler  1992).  This  concentration 
is  due  in  part  to  a  predominance  of 
plakits  whose  seeds  and  fruits  are 
important  seasonal  constituents  of 
beiach  mouse  diets  (Moyers  1996). 
Although  beach  mice  occur  on 
interdimal  and  intradunal  swales,  . 
studies  of  other  beach  mouse  subspecies 
inoicate  that,  in  general,  they  use  this 
htibitat  type  less  frequently  when 
ccmpared  to  frontal,  primary,  and 
secondary  dunes  (Blair  1951,  Hill  1989, 
Gfi«  and  Schaefer  1993.  Novak  1997). 
Jaknes  (1987)  only  rarely  observed  St. 
indrew  beach  mouse  tracks  in  the 
aterdunal  areas  within  St.  Joseph 
Peninsula  State  Park  (T.H.  Stone 

imorial  State  Park),  located  within  the 
n<irthem  15  km  (9  mi)  of  the  peninsula. 

1  Various  researchers  have  also 
documented  the  occiurence  of  other 
b^ch  mouse  subspecies  within  scrub 
dffiies  (Extine  and  Stout  1987,  Hill  1989, 
R^ve  and  Holler  1992,  Gore  and 
Sfchaefer  1993,  Swilling  et  al.  1996, 
KiOyers  et  al.  1996,  Novak  1997).  Blair 
(J651)  believed  that  the  scrub  dimes  on 
S^ta  Rosa  Island  offered  abundant  food 
ahd  cover  for  the  Santa  Rosa  beach 
nipuse  [Peromyscus  polionotus 
liitcocephalus).  Scrub  dimes  may  also 
function  as  refugia  during  and  after 
storms  and  as  a  source  for 
colonization  of  storm-damaged  dunes 
ioyers  et  al.  1996,  Swilling  et  al. 
^96).  Their  use  by  the  St.  Andrew 
ach  mouse  is  not  well  documented, 
^es  (1987)  noted  the  absence  of  tracks 
^4  scrub  dunes  within  St.  Joseph 
Peninsula  State  Park  (SJPSP),  although 
sbe  did  collect  mice  in  1986  from  well- 
>/«getated  back  dunes  on  Crooked  Island 
(limes  1992).  Moyers  et  al.  (1996) 
d^ured  beach  mice  within  SJPSP  in 
sj^ondary  dimes  immediately  adjacent 
tio  scrub  dunes. 

Based  on  a  study  of  other  Gulf  coast 
$ikbspecies  that  included  habitat 
djnditions  following  Hurricane 
i"tederick,  Meyers  (1983)  reported  that 
U  le  minimum  post-storm  area  needed  to 
allow  beach  mice  to  persist  was  50 
tiBctares  (ha)  (124  acres  (ac)).  He  also 
ilptermined  that  a  habitat  size  from  100 
1  ^  200  ha  (247  to  494  ac)  supporting  a 
Lpulation  of  127  mice  was  optimal  for 
|iat  population  to  recover  from  habitat 
mpacts  produced  by  a  storm  of 
»mparable  intensity.  Meyer's  figures 
ihould  be  used  with  caution,  however, 
since  he  did  not  know  pre-storm  habitat 


conditions  or  population  numbers 
within  the  study  area. 

Beach  mouse  populations  can  "at  times 
undergo  great  seasonal  variations  in 
numbers  (Bowen  1968.  Extine  and  Stout 
1987).  Prior  to  human  disturbance, 
hurricanes  and  tropical  storms  likely 
were  the  dominant  factors  producing 
rapid  and  possible  widespread  impacts 
on  beach  mice  and  their  habitat. 
Because  the  St.  Andrew  beach  mouse 
evolved  under  adverse  weather 
conditions,  the  subspecies  developed 
the  capabiUty  to  survive  and  recover 
from  these  periodic  severe  impacts  to  its 
numbers  and  habitat.  During  this 
century,  however,  more  rapid  land 
development,  dune  encroachment  by 
pedestrians  and  vehicles,  and  military 
activities  began  to  contribute  to  these 
impacts  (James  1992).  Bowen  (1968)  was 
unable  to  collect  beach  mice  from  one 
or  more  historic  sites  during  a  1961  field 
trip.  Hurricane  Eloise  split  Crooked 
Island  into  east  and  west  segments  in 
1975,  and  multiple  attempts  to  collect 
beach  mice  from  the  western  segment 
during  the  early  and  mid-1980's  were 
unsuccessful  (Gore  in  litt.  1987).  During 
this  same  period,  trap  surveys  collected 
small  numbers  of  beach  mice  on  the 
eastern  segment.  Limited  trap  and  track 
surveys  during  the  late  1980's  found  no 
evidence  of  beach  mice  within 
undeveloped  coastal  mainland  habitat 
between  Crooked  Island  and  Money 
Bayou,  as  well  as  on  the  St.  Joseph 
Peninsula  from  near  the  southern  border 
of  SJPSP  through  Cape  San  Bias  to  the 
northeastern  end  of  the  peninsula  (Gore 
in  htt.  1990.  James  1987).  Both  surveys 
revealed  that  mice  still  existed  on 
Crooked  Island  East  and  also  occurred 
within  SJPSP.  Gore  collected  3.6  mice 
per  100  trap  nights  during  his  1989 
survey  within  the  park.  Based  on  her 
survey  results,  James  (1992)  estimated 
the  Crooked  Island  East  population  at 
150  mice  and  the  population  within 
SJPSP  at  500  mice.  Gore  speculated  that 
the  range-wide  population  at  its  lowest 
contained  several  hundred  mice. 

Extensive  surveying  of  primary, 
secondary,  and  scrub  dune  habitat  on 
Crooked  Island  East  during  the  1990's 
revealed  that  the  beach  mouse 
population  there  no  longer  existed  (Gore 
in  litt.  1994,  Holler  in  litt.  1994).  Similar 
efforts  at  Cape  San  Bias  on  Eglin  Air 
Force  Base  and  U.S.  Coast  Guard 
properties  yielded  no  mice  (Gore  in  litt. 
1994).  Bates  (1992)  did  capture  338 
separate  individuals  within  SJPSP  at  a 
rate  of  26.64  mice  per  100  trap  nights. 
In  1993  and  1994.  Gore  (in  htt.  1994) 
again  sampled  habitat  between  SJPSP 
and  Cape  San  Bias  and  trapped  9  beach 
mice  for  a  capture  rate  of  7.56  mice  per 
100  trap  nights.  Based  on  the  survey 


findings  to  date.  Gore  (in  litt  1994, 1995) 
assumed  that  the  St.  Andrew  beach 
mouse  was  then  restricted  to  the 
northern  20  to  25  km  (12.5  to  15.5  mi) 
of  the  St.  Joseph  Peninsula. 

hi  October  1995,  Hurricane  Opal 
caused  extensive  coastal  damage  to  the 
Florida  panhandle.  Habitat  impacts 
within  the  St.  Joseph  Peninsula 
appeared  more  extensive  outside  SJPSP 
boundaries  (Gore  in  litt.  1995).  Using  an 
average  density  estimate  of  2.5  mice  per 
hectare.  Gore  (in  Utt.  1995)  calculated 
that  the  total  population  of  St.  Andrew 
beach  mice  remaining  after  the  storm 
was  around  190  individuals.  Moyers  et 
al.  (1996)  trapped  a  total  of  about  5.25 
km  (3  mi)  of  habitat  throughout  SJPSP 
in  December  1995  and  captured  62 
individuals  for  a  rate  of  3.44  mice  per 
100  trap  nights.  They  estimated  the 
population  size  within  the  sampled  area 
at  127,  a  figure  which  compared 
favorably  to  Gore's  post-hurricane 
estimate.  Moyers  (1996a)  later  collected 
an  additional  11  mice  on  William  J.  Rish 
State  Park  and  on  some  private  parcels 
within  the  St.  Joseph  Peninsula 
immediately  south  of  SJPSP.  The  most 
recent  trap  survey  within  SJPSP 
(February  1997)  collected  117  mice  for 
a  capture  rate  of  9.00  mice  per  100  trap 
nights  (Mitchell  et  al.  1997).  They 
estimated  that  SJPSP  currently  may 
support  between  300  and  500  mice.  The 
estimate  represents  a  significant 
increase  over  the  1995  jwst-Hurricane 
Opal  survey  and  is  comparable  to  the 
last  pre-Hurricane  Opal  survey  within 
the  park  (Bates  1992). 

to  November  1997  and  January  1998, 
a  total  of  38  St.  Andrew  beach  mice, 
including  mated  pairs  and  pregnant 
females,  were  translocated  from  SJPSP 
to  East  Crooked  Island,  Tyndall  Air 
Force  Base.  Post-release  trapping  and 
radio  telemetry  surveys  revealed 
successful  dispersal  and  reproduction 
by  these  introduced  beach  mice.  Track 
observations  indicated  movement  up  to 
2.5  km  (1.6  mi)  from  one  of  the  release 
sites.  Offspring  of  these  founders 
colonized  habitat  outside  the 
reintroduction  area  (Moyers  et  al.  in  litt. 

1998). 

Definitive  estimates  of  minimum 
viable  population  size  for  beach  mice 
are  not  yet  available.  Several  recent 
estimates  for  small  mammals  based  on 
mass/population  density  relationships 
indicate  that  continued  survival  of  a 
self-sustaining  population  would 
require  several  thousand  individuals 
(Belovsky  1987,  Silva  and  Downing 
1994).  These  estimates  still  may  be  low 
for  beach  mice  since  they  reflect  small 
rodent  populations  in  more  stable 
environments.  As  mentioned 
previously,  the  estimates  of  the 
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remaining  numbers  of  St.  Andrew  beach 
mice  do  not  approach  these  figures. 


Summary  of  Comments  and 
Recommendations 


Previous  Federal  Action  ' 

The  Service  included  the  St.  Andrew 
beach  mouse  as  a  category  2  candidate 
species  in  its  September  18. 1985,  notice 
of  review  of  vertebrate  wildlife  (50  FR 
37958).  At  that  time,  category  2  species 
were  defined  as  those  for  which 
information  in  possession  of  the  Service 
indicated  that  proposing  to  list  as 
endangered  or  threatened  was  possibly 
appropriate,  but  for  which  conclusive 
data  on  biological  vulnerability  and 
threat(s)  were  not  currently  available  to 
support  a  proposed  rule.  The  Service 
published  an  updated,  combined  animal 
notice  of  review  (ANOR)  on  January  6, 
1989,  which  retained  the  species' 
category  2  classification  (54  FR  554).  In 
the  November  21, 1991,  ANOR  update, 
the  St.  Andrew  beach  mouse  was 
designated  a  category  1  candidate  for 
listing  (56  FR  58804).  A  category  1 
candidate  was  one  for  which  the  Service 
had  on  file  sufficient  information  to 
support  issuance  of  a  proposed  rule. 
The  Service  retained  this  classification 
in  the  November  15,  1994,  ANOR  (59  FR 
58982).  Upon  pubUcation  of  the 
February  18, 1996,  notice  of  review  (61 
FR  7596),  the  Service  ceased  using 
category  designations  and  included  the 
St.  Andrew  beach  mouse  as  a  candidate 
species.  Candidate  species  are  those  for 
which  the  Service  has  on  file  sufficient 
information  on  biological  vulnerability 
and  threats  to  support  proposals  to  hst 
the  species  as  threatened  or  endangered. 
Candidate  status  for  this  animal  was 
continued  in  the  September  19, 1997, 
NOR  (62  FR  49398).  The  proposed  rule 
to  hst  the  St.  Andrew  beach  mouse  was 
pubUshed  on  October  17, 1997  (62  FR 
54028). 

The  processing  of  this  final  rule 
conforms  to  the  Service's  final  listing 
priority  guidance  published  in  the 
Federal  Register  on  May  8, 1998  (63  FR 
25502).  The  guidance  clarifies  the  order 
in  which  the  Service  will  process 
rulemakings.  The  highest  priority  is 
given  to  handUng  emergency  situations 
(Tier  1),  second  highest  priority  (Tier  2) 
to  processing  final  decisions  on 
proposed  Ustings,  resolving  the 
conservation  status  of  candidate  species, 
processing  administrative  findings  on 
petitions,  and  delisting  or  reclassifying 
actions,  and  lowest  priority  (tier  3)  to 
actions  involving  critical  habitat 
determinations.  The  processing  of  this 
final  rule  falls  imder  tier  2.  At  this  time, 
the  Southeast  Region  has  no  pending 
tier  1  actions. 


In  the  October  17, 1997,  proposed  rule 
(62  FR  54028)  and  through  associated 
notifications,  the  Service  requested  all 
interested  parties  to  submit  factual 
reports  or  information  that  might 
contribute  to  the  development  of  a  final 
rule  for  the  St.  Andrew  beach  mpuse. 
Appropriate  Federal  and  State  agencies, 
county  governments,  scientific 
organizations,  and  interested  parties 
were  contacted  by  letter  or  facsimile  and 
requested  to  provide  comment.  A 
siunmary  of  the  proposed  regulation  and 
other  information  was  pubUshed  in  the 
Panama  City  Herald  on  October  21, 
1997.  Port  St.  Joe  Star  on  October  23, 
1997,  and  Florida  Journal  edition  of  the 
Wall  Street  Journal  on  November  26. 
1997.  At  the  request  of  the  Gulf  County 
Board  of  Commissioners,  the  Service 
presented  information  and  answered 
questions  on  the  proposed  hsting  at  the 
Board's  monthly  pubUc  meeting  held  on 
November  25, 1997,  in  Port  St.  Joe, 
Florida.  Pertinent  comments  from 
meeting  attendees  following  conclusion 
of  the  meeting  are  included  in  the 
administirative  record  for  the  final  rule 
and  addressed  in  this  section. 

In  compliance  with  the  Service's  July 
1, 1994,  policy  on  information  standards 
under  the  Act  (59  FR  34270).  the  Service 
solicited  the  expert  opinions  of  four 
appropriate  and  independent  specialists 
regarding  the  proposal's  supportive    " 
scientific  and  commercial  data,  and 
additional  information  and  issues 
related  to  the  range  and  distribution, 
ecology,  populations,  threats  to  the 
continued  existence  of  the  St.  Andrew 
beach  mouse,  and  the  appropriateness 
of  critical  habitat  designation.  All  four 
solicited  experts  supported  the 
proposed  Usting  action  and  generally 
found  the  accompanying  data  accurate 
and  objective.  Additional  information 
and  suggested  changes  provided  by  the 
reviewers  were  considered  in 
developing  this  final  rule,  and 
incorporated  where  applicable.  Two  of 
the  reviewers  provided  comments  on 
critical  habitat.  Both  of  these  reviewers 
agreed  with  the  Service  that  designation 
of  critical  habitat  would  not  provide 
additional  conservation  benefit  to  the 
St.  Andrew  beach  mouse  on  Federal 
lands  beyond  that  afforded  by  the  Act's 
Section  7(a)(2)  jeopardy  standard  or 
existing  habitat  conservation  measures 
implemented  by  the  Federal 
landowners.  However,  they  also 
believed  some  designation  of  critical 
habitat  on  non-Federal  lands  might 
benefit  the  species.  The  Service  has 
addressed  their  comments  in  Issue  1 
and  in  the  "Critical  Habitat"  section. 


Ehuing  the  60-day  comment  period, 
the  Service  received  a  total  of  eight 
written  and  oral  responses.  All  pertinent 
comments  contained  have  been 
considered  and  incorporated,  as 
appropriate,  in  the  formulation  of  this 
final  rule.  The  listing  was  supported  by 
the  Florida  Game  and  Fresh  Water  Fish 
Commission  and  the  Apalachee 
Regional  Planning  Council.  The 
Washington  Legal  Foundation,  Pacific 
Legal  Foundation,  and  one  private 
citizen  opposed  the  listing.  Responses 
from  the  Florida  Department  of 
Transportation  and  a  private  citizen 
were  non-committal. 

Comments,  concern?,  aitf  questions  ot 
similar  content  have  been  grouped 
together  and  referred  to  as  "Issues"  for 
the  purposes  of  this  simunary.  The 
following  is  a  summary  of  the  issues 
and  the  Service's  response  to  each. 

Issue  1:  Critical  habitat  designation 
might  benefit  the  species  by  improving 
the  uniformity  and  relevance  of  the 
Service's  biological  opinions,  providing 
better  justification  for  requiring  beach 
mouse  surveys  on  non-fcKlerally 
involved  private  lands,  and  identifying 
habitat  outside  Federal  lands  for  future 
beach  mouse  translocations  (taking  mice 
out  of  the  wild  from  one  location  and 
moving  them  to  different  location). 

Response:  The  Service  beUeves  that 
uniform  and  effective  biological 
opinions  can  be  prepared  for  this 
species  without  critical  habitat 
designation  (see  "Critical  Habitat" 
section).  The  designation  of  critical 
habitat  does  not  affect  private 
landowners  unless  Federal  permitting  or 
financing  is  involved  with  their 
property.  In  addition,  critical  habitat 
designation  does  not  enable  the  Service 
or  other  parties  to  require  landowner 
surveys  for  listed  species.  The  Service 
can  identify  potential  translocation  sites 
by  habitat  features  without  a  regulatory 
designation.  For  example,  as  part  of 
recovery  efforts  for  various  listed 
species,  such  as  the  black-footed  ferret, 
Hawaiian  crow,  and  American  burying 
beetle,  the  Service  has  conducted 
translocations  and  reintroductions 
without  designating  critical  habitat. 

Issue  2:  Potential  interbreeding  of  the 
St.  Andrew  beach  mouse  with  other 
subspecies  of  oldfield  mice  will  make  it 
impossible  to  know  what  species  is 
being  protected. 

Response:  The  species'  historic  range 
is  Separated  by  approximately  5  km  (3.1 
mi.)  at  the  point  closest  to  habitat 
occupied  by  another  subspecies,  the 
federally  endangered  Choctawhatchee 
beach  mouse.  This  geographic 
separation  prevents  intercrosses 
(interbreeding)  between  these 
subspecies. 
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Inland  oldfield  mice  typically  occur 
in  ^oung  grassland  habitats  widi  dry. 
sai  dy  to  loamy  soils,  fallow  fields,  and 
siitilar  locations  associated  with 
s«iidhill  and  inland  scrub  habitats 
(I  <»wen  1968.  King  1968.  Hall  1981). 
V\  i  th  the  exception  of  some  scrub,  these 
ha  )itats  currently  are  not  associated 
with  the  coastal  strand,  the 
p  ijysiographic  area  that  includes  beach 
n  ikuse  habitat.  The  absence  of  most 
o  tastal.strand  habitat  and  inland 
o  4field  mice  in  beach  mouse  surveys 
si  ikgest  that  intercrosses  between  the  St. 
A^rew  beach  mouse  and  inland 
subspecies  is  unlikely. 

Issue  3:  The  Service  lacks  the 
alijthority  to  regulate  the  St.  Andrew 
batch  mouse  under  the  Endangered 
Species  Act.  pursuant  to  the  Commerce 
Clause  of  Article  I.  Section  8  of  the 
United  States  Constitution.  The  Service 
filled  to  show  in  the  proposed  rule  that 
r^kulation  of  this  species  addresses 
atftivities  that  bear  a  substantial  relation 
tbl  or  substantially  affect  interstate 
qmmerce. 

Response:  On  June  22. 1998.  the 
ipreme  Court,  without  comment, 
■ected  the  argument  that  using  the  Act 
t  y  protect  species  that  live  only  in  one 
Jtate  goes  beyond  Congress'  authority  to 
r  ejgulate  interstate  commerce.  This 
oecision  upholds  a  decision  made  by 
the  United  States  Court  of  Appeals  for 
me  District  of  Columbia  Circuit 
ffVational  Association  of  Homebuilders 
i^$.  Babbitt,  97-1451)  that  regulation 
pder  the  Act  is  within  Congress' 
smmerce  Clause  power  and  that  loss  of 
limal  diversity  has  a  substantial  effect 
Pi  interstate  commerce.  Thus,  although 
ie  St.  Andrew  beach  mouse  is  foimd 
inly  within  the  State  of  Florida,  the 
Service's  application  of  the  Act  to  list 
^is  species  is  constitutional. 

Issue  4:  The  Service  should  not  Ust 
ike  St.  Andrew  beach  mouse  because 

Se  proposed  rule  did  not  present  clear 
ientific  evidence  that  the  subspecies  is 
distinct  taxon,  or  that  there  are  current 
reats  to  the  continued  existence  of  the 
subspecies. 

1 1  Response:  While  few  studies  have 
Addressed  the  relationship  between 
gienetics  and  the  taxonomy  of  beach 
fliice  and  other  oldfield  mice,  the  best 
available  genetic  information  on  the  St. 
iAndrew  beach  mouse  does  not  refute 
iowell's  (1939)  original  classification  of 
lie  subspecies  based  on  morphology, 
ielage  (fur)  color  pattern,  and 
listribution. 

T  The  best  available  information  also 

^idicates  that  loss  and  modification  of 

habitat  was,  and  continues  to  be.  the  . 

major  factor  threatening  the  continued 

Existence  of  the  St.  Andrew  beach 

mouse  throughout  its  entire  range. 


Severe  storms  and  natural  shoreline 
erosion  impact  mainly  frontal  and 
primary  dunes,  while  coastal 
development  and  related  activities 
mostly  affect  secondary  and  scrub 
dunes.  Information  documenting  the 
historic  loss  of  St.  Andrew  beach  mouse 
from  Crooked  Island  suggests  that 
multiple  habitat  threats  over  a  relatively 
large  area  resulted  in  the  extirpation  of 
this  local  population.  Such  multiple 
impacts  currently  exist  or  threaten 
approximately  two-thirds  of  the  St. 
Joseph  Peninsula  and  all  mainland  areas 
within  the  species'  historic  range. 

Summary  of  Factors  Affecting  the 
opecies 

Section  4  of  the  Endangered  Species 
Act  and  regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  the  St.  Andrew  beach 
mouse  [Peromyscus  polionotus 
peninsularis)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range. 
Using  historic  topographic  maps  and 
their  habitat  references,  the  Service 
calculated  that  66  km  (41  mi)  of  the 
estimated  86  km  (53.5  mi)  of  linear  area 
within  the  historic  range  of  the  St. 
Andrew  beach  mouse  contained  sand 
dune  habitat.  From  field  surveys.  Gore 
(in  htt.  1994, 1995)  estimated  the 
amount  of  recently  occupied  habitat  to 
be  between  20  and  23  km  (14.3  to  12.5 
mi),  all  within  the  northern  two-thirds 
of  the  St.  Joseph  Peninsula.  This 
represents  upto  a  68  percent 
curtailment  of  historic  sand  dune 
habitat  within  the  subspecies'  former 
range.  The  1997-1998  translocation  of 
mice  to  Crooked  Island  East  is  not 
included  in  this  assessment  because  the 
full  extent  of  habitat  occupied,  and 
stability  and  survivability  of  this 
population  cannot  be  reliably 
determined  for  a  number  of  years. 

Natural  events  and  manmade 
activities  that  have  impacted  the  St. 
Andrew  beach  mouse  and  its  habitat 
include  severe  storms,  land 
development,  military  exercises  on 
Crooked  Island,  dune  encroachment  by 
vehicles  and  pedestrians,  and  non-storm 
related  shoreline  erosion.  Between  1871 
and  1995,  nearly  50  hurricanes  or 
tropical  storms  occurred  within  90  mi  of 
St.  Joe  Bay,  which  is  about  midway 
within  the  historic  range  of  the  species. 
In  this  century,  storm  strength. 


proximity  to  the  historic  range,  and 
degree  of  habitat  impact  have  been 
especially  intense  during  the  last  30 
years  (Doehring  et  al.  1994).  hi  1975. 
Hurricane  Eloise  breached  Crooked 
Island,  dividing  it  into  two  segments 
and  severely  eroding  and  fragmenting 
dunes,  particularly  within  the  newly- 
formed  western  segment  (R.  Bates,  pers. 
comm.  1995).  In  1985,  Hurricane  Kate 
scoured  dunes  within  the  entire  range  of 
the  St.  Andrew  beach  mouse.  These 
storms  caused  extensive  blowouts  in  the 
high  dunes  throughout  the  St.  Joseph 
Peninsula  (James  1992).  In  1995. 
Hurricane  Opal,  which  made  landfall  85 
mi  west  of  St.  Joe  Bay,  severely  damaged 
and  fragmented  frontal  and  primary 
sand  dunes  within  the  historic  range  of 
the  beach  mouse.  The  most  seriously 
impacted  areas  were  the  unoccupied 
habitat  from  Crooked  Island  to  Mexico 
Beach.  Gore  (in  litt.  1995)  estimated  an 
average  loss  of  52  percent  of  occupied 
area  within  the  St.  Joseph  Peninsula, 
with  the  greatest  impacts  occurring 
south  of  SJPSP.  Although  the 
population  within  the  SJPSP  has  since 
recovered,  the  Service  believes  that, 
coupled  with  additional  land 
development,  consecutive  years  of 
severe  weather  or  a  single  season  of 
intense  storms  over,  or  in  close 
proximity  to.  currently  occupied  habitat 
may  result  in  extinction  of  the 
subspecies. 

Land  development  has  been  primarily 
responsible  for  the  permanent  loss  of  St. 
Andrew  beach  mouse  habitat.  Historic 
maps  suggest  that  earlier  construction  of 
State  Road  98  and  incorporated 
development  from  the  vicinity  of  Port 
St.  Joe  to  Mexico  Beach  occurred  within 
one  or  more  types  of  coastal  sand  dune 
habitat.  Little  or  no  suitable  habitat 
currently  occurs  at  the  seaward  side  of 
some  of  these  incorporated  areas  (J. 
Danforth,  Gulf  County  Division  of  Solid 
Waste,  pers.  comm.  1997).  This  density 
of  development  also  tends  to  fragment 
remaining  undeveloped  habitat.  Meyers 
(1983)  believed  that  intense 
development  could  act  as  a  barrier  to 
migration,  isolating  mice  within  these 
habitat  segments  and  making  them  more 
vulnerable  to  local  extinction  from  one 
or  more  threats.  Neither  Gore  (in  litt. 
1990)  nor  James  (1987)  found  evidence 
of  beach  mice  within  these  fragmented 
parcels  located  along  the  coast  between 
Port  St.  Joe  and  Mexico  Beach.  The 
current  status  of  beach  mice  within 
these  parcels  is  unknown. 

Gore  (in  litt.  1994)  ranked  continued 
habitat  loss  on  the  St.  Joseph  Peninsula 
as  one  of  the  most  serious  long-term 
threats  to  the  St.  Andrew  beach  mouse 
outside  of  the  State  parks'.  He  attributed 
beach  mouse  presence  in  the  area 
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between  SJPSP  and  Cape  San  Bias  in 
1994  to  the  relatively  low  density  of 
housing  compared  to  mainland  areas, 
and  the  apparent  low  threat  from  free- 
ranging  domestic  cats,  which  he 
believed  was  related  to  the  primary  use 
of  the  residences  as  vacation  homes.  In 
addition,  most  structures  are  set  back 
from  the  frontal  and  primary  dune  lines 
Since  1994,  additional  construction  has 
occurred  in  this  area,  as  well  as  within 
unoccupied  habitat  on  the  remainder  of 
the  peninsula  (J.  Danforth,  pers.  coram. 
1997).  The  construction  has  proceeded 
despite  the  imavailability  of  federally 
financed  loans  or  flood  insurance  (see 
Factor  D.).  The  Service  beheves  that 
continued  construction  may  result  in 
intense  development  of  secondary  and 
scrub  dunes,  resulting  in  the  severe 
fragmentation  or  loss  of  these  habitat 
types.  These  areas  are  known  to  be 
important  to  other  beach  mice 
subspecies  (see  "Background"  section). 
Intense  impacts  to  these  habitat  types, 
coupled  with  severe  storms  affecting 
frontal  and  primary  dunes,  may 
contribute  to  the  extinction  of  the  St. 
Andrew  beach  mouse.  Gulf  County  has 
constructed  snow  fencing  and  planted 
dune  vegetation  to  restore  frontal  and 
primary  dunes  on  the  St.  Joseph 
Peninsula  and  elsewhere  that  were 
damaged  as  a  result  of  Hurricane  Opal 
(J.  Danforth,  pers.  comm.  1997). 

Other  human  activities  impact  beach 
mouse  habitat.  Gore  (in  litt.  1994) 
described  the  sand  dunes  east  of  Cape 
San  Bias  as  having  little  vegetation  and 
generally  being  of  poor  quality.  He 
attributed  this  situation  to  a 
combination  of  storm  damage 
exacerbated  by  vehicular  traffic  on  the 
beach.  Although  Gulf  County  has 
updated  its  beach  driving  ordinance  in 
an  attempt  to  eliminate  dune  impacts  on 
the  St.  Joseph  Peninsula  (Gulf  County 
Commission  1997),  some  areas  continue 
to  have  problems  with  dune 
encroachment  by  all-terrain  vehicles  (D 
Wibberg.  OfBce  of  the  Gulf  County 
Board  of  Commissioners,  pers.  comm. 
1997).  Prior  to  1985,  trial  exercises  with 
military  hovercraft  contributed  to 
habitat  degradation  on  Crooked  Island 
(James  1992).  The  Department  of 
Defense  has  since  discontinued  this 
practice  (R.  Bates.  Tyndall  Air  Force 
Base,  pers.  comm.  1995)  and  is  restoring 
dune  habitat  and  has  funded 
translocation  of  beach  mice  onto 
Crooked  Island. 

Severe  natiual  erosion  within  a 
section  of  beach  north  of  Cape  San  Bias, 
primarily  within  U.S.  Coast  Guard 
property  on  the  St.  Joseph  Peninsula, 
has  resulted  in  the  loss  of  frontal, 
primary,  and  secondary  dunes  (Gore  in 
litt.  1994).  Sporadic  natural  shoreline 


erosion  of  frontal  and  primary  dunes  is 
also  occurring  north  of  this  area  to 
SJPSP,  as  well  as  between  Cape  San  Bias 
and  Money  Bayou.  The  principal  effect 
in  the  area  of  severe  erosion  has  been  to 
isolate  occupied  habitat  on  the  northern 
peninsula  from  unoccupied  habitat 
between  Cape  San  Bias  and  Money 
Bayou.  The  additional  natural  erosion 
has  resulted  in  some  habitat 
fragmentation. 

B.  OverutUization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  This  factor  is  not  now  known 
to  be  applicable. 

C.  Disease  or  predation.  The  impact  of 
parasites  and  pathogens  on  beach  mice 
populations  and  their  potential 
contribution  to  the  decline  of  the  St. 
Andrew  beach  mouse  are  unknown. 
Significant  adverse  impacts  bom  these 
factors  might  occiu-  when  combined 
with,  or  as  a  function  of,  other  threats. 
Studies  and  observations  by  various 
researchers  strongly  suggest  that 
predation,  especially  by  free-ranging 
domestic  cats,  is  an  important  factor 
contributing  to  the  loss  of  mice  from 
local  habitat  within  or  adjacent  to 
developed  areas  (Blair  1951.  Humphrey 
and  Barbour  1981,  Holllman  1983, 
Humphrey  et  al.  1987).  Bowen  (1968) 
provided  an  anecdotal  report  on  the 
complete  absence  of  beach  mouse  sign 
on  a  3.2  km  (2  mi)  stretch  of  beach 
having  abundant  cat  tracks.  Frank  and 
Humphrey  (1992)  noted  a  reduction  of 
cat  sign  on  dunes  and  an  increase  in 
Anastasia  Island  beach  mouse  (P.  p. 
phasma)  numbers  and  mean 
survivorship  following  removal  of  15  to 
20  cats  from  the  camping  area  at 
Anastasia  State  Recreation  Area.  Gore 
and  Schaeffer  (1993)  found  a  significant 
inverse  relationship  between  the  ratio  of 
Santa  Rosa  beach  mice  to  cat  tracks  on 
sample  transects  within  developed  and 
undeveloped  dune  areas  on  Santa  Rosa 
Island.  Their  median  transects  in  the 
developed  areas  contained  no  mouse 
tracks  and  13  cat  tracks.  Bates  (1992) 
found  that  predators  in  SJPSP  did  not 
appear  to  concentrate  near  dunes  and 
the  infrequent  house  cat  tracks  observed 
occiured  mainly  near  structures. 
Although  Bates  failed  to  capture  beach 
mice  in  dunes  adjacent  to  the  camping 
areas,  Moyers  et  al.  (1996)  did  capture 
mice  and  observe  tracks  In  these  areas. 
Gore  (In  litt.  1994)  believed  that  the 
house  cat  population  on  private  lands 
south  of  SJPSP  was  less  of  a  problem 
than  other  developed  areas  because  the 
residences  there  served  mainly  as 
seasonal  vacation  homes.  He 
nevertheless  believed  further  cat 
introductions  associated  with  additional 
land  development  could  pose  a  serious 
threat  to  beach  mouse  populations. 


Other  mammalian  predators  occurring 
on  sand  dunes  within  SJPSP  include 
fox,  bobcat,  raccoon,  and  coyote  (Bates 
1992).  Coyotes  are  relatively  recent 
migrants  to  SJPSP  and  Crooked  Island, 
where  they  have  become  predators  on 
sea  turtle  nests  (S.  Shea,  Tyndall  Air 
Force  Base,  pers.  comm.  1994;  J.  Bente. 

Florida  Department  of  Environmental 
Protection,  pers.  comm.  1995). 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The  Federal 
Coastal  Barrier  Resources  Act  of  1982 
and  the  Coastal  Barrier  Improvement 
Act  of  1990  (CBRA)  prohibit  most  new 
Federal  expenditures  and  financial 
assistance  within  Coastal  Barrier 
Resources  System  (CBRS)  units.  CBRA 
also  prohibits  the  sale  of  new  Federal 
flood  insurance  for  new  construction  or 
substantial  improvements  within 
otherwise  protected  areas.  There  are  two 
CBRS  units  and  one  otherwise  protected 
area  within  the  historic  range  of  the  St. 
Andrew  beach  mouse.  The  Cape  San 
Bias  Unit  (P30)  covers  all  of  the  St. 
Joseph  Peninsula,  while  the  otherwise 
protected  area  (P30P)  corresponds  with 
the  boundaries  of  St.  Joseph  Peninsula 
State  Park.  Habitat  west  of  the  city  of 
Mexico  Beach,  including  Crooked  Island 
East  and  West,  are  part  of  the  St. 
Andrew  Complex  Unit  (P31).  CBRA 
does  not  prohibit  use  of  non-Federal  or 
private  funds  to  finance  or  insure 
projects  within  CBRS  units  or  otherwise 
protected  areas.  As  a  result,  coastal 
construction  may  still  proceed  within 
all  remaining  imdeveloped  parcels 
within  the  subspecies'  historic  range. 

Eglln  Air  Force  Base  currently  allows 
beach  driving  through  its  Cape  San  Bias 
property  and  adjacent  property  it  leases 
fit>m  and  manages  for  the  U.S.  Coast 
Guard.  However,  the  agreement  with 
Gulf  County  prohibits  vehicles  and 
pedestrians  from  encroaching  on  or  near 
sand  dunes.  Strict  enforcement  of  this 
provision  has  been  difficult  due  to  the 
distance  of  Eglln 's  main  base  from  the 
Cape  San  Bias  unit  and  the  lack  of 
onsite  enforcement  personnel.  The 
distance  also  hampers  efforts  at 
evaluating  and  taking  action  on 
potential  problems  associated  with  free- 
ranging  domestic  cats. 

State  laws  protect  sea  oats,  a  critical 
component  of  the  dime  vegetative 
community,  bom  being  picked  on 
public  land  but  do  not  prohibit  this 
activity  on  private  land,  nor  their 
destruction  during  construction 
activities.  State-r^ulated  Coastal 
Construction  Control  Lines  (CCCL) 
correspond  to  the  limits  of  the  coastal 
high  hazard  100-year  storm  event 
impact  area.  Construction  seaward  of 
the  CCCL  requires  permits  whose 
stringent  requirements  generally  result 
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ill  protection  of  beach,  frontal  dune,  and 
mary  dune  habitats  (G.  Chelicki. 
irida  Department  of  Environmental 
itection,  pers.  comm.  1997).  The  same 
(tections  are  not  afforded  to 
sjcondary  and  scrub  dune  habitats 
0  c  curring  landward  of  the  CCCL.  The 
State  has  designated  Crooked  Island 
Bast  and  West  as  critical  wildlife  areas, 
which  would  protect  plants  and  animals 
from  take  or  disturbance  by  pedestrians, 
vahicles,  and  dogs,  but  this  designation 
40es  not  address  habitat  protection  (S. 

Ikea  in  litt.  1997). 
The  St.  Andrew  beach  mouse  is  listed 
f  a  Florida  State  endangered  species. 
Chapter  39-27.002  of  the  Florida 
Administrative  Code  prohibits  the  take, 
possession,  or  sale  of  endangered 
species  except  as  authorized  by  specific 
permit  for  the  purpose  of  enhancing  the 
survival  potential  of  the  species.  The 
]{^  does  not  provide  for  the  protection 
^t  conservation  of  a  listed  species' 
habitat. 

1 1  Bay  County,  Florida,  restricts  beach 
(Uiving  to  permitted  vendors.  State 
parks  on  the  St.  Joseph  Peninsula  do  not 
generally  permit  beach  driving  within 
their  boundaries,  although  beach 
diving  occurs  on  Rish  State  Park 
because  it  is  within  the  Aquatic 
l^eserve  driving  management  plan  area. 
0ulf  County  regulates  beach  driving  on 
the  peninsula  between  Indian  Pass  and 
SJPSP  by  ordinance  and  permits.  The 
'dinances  restrict  the  number  of 
itucle  access  points  and  prohibits 
iving  in,  on.  or  over  sand  dunes  or 
;etated  areas.  They  do  not  address 
lestrian  encroachment.  The  most 
_jnt  revised  ordinance  creates  a  7.6 
^^eter  (25  foot)  dune  buffer  zone  within 
^  portion  of  the  St.  Joseph  Peninsula,  in 
jiVhich  beach  driving  and  parking  are 

fe)hibited  (Misty  Nabers,  Florida 
partment  of  Environmental 
{protection,  pers.  comm.  1997).  This 
|rbvision  does  not  apply  to  the  section  of 
die  peninsula  between  about  3.2  km  (2 
[  li)  northwest  of  Cape  San  Bias  to 
I  foney  Bayou  (D.  Wibberg,  pers.  comm. 
1997). 

Gulf  County  does  not  have  any 
c  rdinances  relating  to  the  ownership, 
Qontrol,  and  handling  of  free-ranging 
domestic  cats. 

E.  Other  natural  or  manwade  factors 
I  ffecting  its  continued  existence.  In 
I  iraition  to  severe  storms,  other 
\  fidespread  climatic  conditions  that  can 
I  ccur  within  the  range  of  the  St. 
i  Lndrew  beach  mouse  include  periods  of 
( rought  and  freezing  weather.  The 
( xtent  of  any  direct  or  indirect  impacts 
I  if  these  factors  on  beach  mouse 
I  UTvival,  either  alone  or  in  combination 
\  rith  manmade  threats,  is  not  known. 


Storms  and  residential  and 
commercial  development  can  fragment 
and  isolate  beach  mouse  habitat.  This 
isolation  precludes  movement  and  gene 
flow  among  other  habitat  blocks.  In 
smaller  blocks,  the  lack  of  gene  flow 
may  result  in  a  loss  of  genetic  diversity, 
which  can  reduce  the  population's 
fitness.  Increased  predation  pressure 
and  competition  for  available  food  and 
cover  may  further  weaken  populations 
through  direct  mortality  and  reduced 
reproductive  success.  'The  combined 
threats  may  result  in  a  severe  decline 
leading  to  extinction  of  these  isolated 
populations  (Caughley  and  Gunn  1996). 

'The  ecological  similarity  of  house 
mice  and  oldfield  mice  (Gentry  1966, 
Briese  and  Smith  1973]  suggests  that 
competition  and  aggression  may  occur 
between  these  species.  An  inverse 
relationship  appears  to  exist  between 
the  population  densities  of  the  house 
mouse  and  inland  oldfield  mice 
(Caldwell  1964,  Caldwell  and  Gentry 
1965,  Gentry  1966).  Humphrey  and 
Barbour  (1981)  dociunented  mutually 
exclusive  distribution  patterns  of  house 
mice  and  other  Gulf  coast  beach  mice, 
a  pattern  similar  to  that  observed  by 
Frank  and  Humphrey  (1992)  for  the 
Anastasia  Island  beach  mouse,  and  by 
Gore  (in  litt.  1987, 1990, 1994)  and 
Holler  (in  Utt.  1994)  for  the  St.  Andrew 
beach  mouse.  The  significance  of 
competition  to  the  observed  patterns  is 
not  clear.  In  general,  the  observations 
suggest  that  where  conditions  favor  one 
of  the  two  species,  that  species  will 
predominate  or  exclude  the  other 
species.  Briese  and  Smith  (1973)  noted 
that  house  mice  primarily  invade 
disturbed  areas,  such  as  when 
development  occurs,  and  are  able  to 
establish  themselves  in  these  and 
adjacent  habitats  occupied  by  low 
densities  of  oldfield  mice.  They  also 
noted  that  house  mice  seem  to  be  less 
aft'ected  by  predation  from  house  cats 
than  oldfield  mice. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  the  St.  Andrew 
beach  mouse  as  endangered.  The 
primary  threats  to  the  continued 
existence  of  the  species  are  habitat 
impacts  bom  periodic  severe  weather 
and  land  development,  which  result  in 
direct  loss  of  mice  and  the  capability  of 
remaining  mice  to  recover  from  such 
impacts.  Other  potentially  significant 
threats  include  predation  by  bee- 
ranging  domestic  cats  and  possible 
competitive  displacement  by  the  house 
mouse.  The  Service  considers  the  threat 


of  extinction  to  be  high  magnitude  and 
imminent  because  of  the  more  than  two- 
thirds  estimated  range  curtailment,  the 
species'  restriction  to  a  single  land  unit, 
and  the  recent  high  frequency  of  severe 
storms  occiirring  within  or  in  close 
proximity  to  the  species'  historic  range. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as:  (i)  The  specific  areas 
within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  needed 
to  bring  the  species  to  the  point  at 
which  listing  under  the  Act  is  no  longer 
necessary. 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  the  species  is 
determined  to  be  threatened  or 
endangered.  Service  regulations  (50  CFR 
424.12(a)(1))  state  that  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations  exist: 
(i)  The  species  is  threatened  by  taking 
or  other  human  activity,  and 
identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  threat 
to  the  s{>ecies,  or  (ii)  such  designation 
of  critical  habitat  would  not  be 
beneficial  to  the  species.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  prudent  for  the  St.  Andrew  beach 
mouse  at  this  time. 

Designated  critical  habitat  is  protected 
by  the  Act  only  under  section  7(a)(2), 
which  provides  that  activities  that  are 
federally  funded,  permitted,  or  carried 
out  may  not  destroy  or  adversely  modify 
critical  habitat.  However,  this  section, 
which  also  prohibits  Federal  activities 
likely  to  jeopardize  listed  s{}ecies, 
provides  substantial  protection  to  the 
habitat  of  listed  species,  even  if  critical 
habitat  is  not  designated.  Section  7(a)(4) 
requires  Federal  agencies  to  confer 
informally  with  the  Service  on  any 
action  that  is  likely  to  jeopardize  the 
continued  existence  of  a  proposed 
species  or  result  in  the  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  For  most  species, 
including  the  St.  Andrew  beach  mouse, 
the  protection  afforded  the  species' 
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habitat  through  application  of  the  no 
jeopardy  standard  is  so  strong,  the 
Service  believes  there  would  be  no 
direct  net  conservation  benefit  from 
designating  critical  habitat. 

Regulations  (50  CFR  part  402.02) 
define  "jeopardize  the  continued 
existence  of  as  meaning  to  engage  in  an 
acUon  that  would  reasonably  be 
expected,  directly  or  indirectly,  to 
reduce  appreciably  the  likelihood  of 
both  the  survival  and  recovery  of  a 
listed  species  in  the  wild  by  reducing 
the  reproduction,  numbers,  or 
distribution  of  that  species. 
"Destruction  or  adverse  modification"  is 
defined  as  a  direct  or  indirect  alteration 
that  appreciably  diminishes  the  value  of 
critical  habitat  for  both  the  survival  and 
recovery  of  a  Usted  species.  The  St. 
Andrew  beach  mouse  is  restricted  to 
coastal  sand  dunes  that  consist  of 
several  rows  paralleling  the  shoreline. 
The  common  types  of  sand  dune  habitat 
include  frontal  dunes,  primary  dunes, 
secondary  dunes,  inter  and  intradunal 
swales,  and  scrub  dunes.  Beach  mice 
occur  mostly  in  frontal,  primary,  and 
secondary  dunes  due  in  part  to  the 
predominance  of  plants  whose  seeds 
and  fruits  are  important  seasonal 
constituents  of  beach  mouse  diets. 
Further,  scrub  dimes  may  function  as 
refugia  during  and  after  storms  and  as 
a  source  for  recolonization  of  storm- 
damaged  dunes.  Because  of  the  highly 
precarious  status  of  the  St.  Andrew 
beach  mouse,  destruction  or  adverse 
modification  of  any  of  these  habitat 
featiu^s  to  the  point  of  appreciably 
diminishing  habitat  value  for  recovery 
and  survival  would  also  jeopardize  the 
species'  continued  existence  by 
reducing  its  reproduction,  numbers,  or 
distribution. 

For  the  St.  Andrew  beach  mouse, 
therefore,  the  Service  has  determined 
that  designation  of  critical  habitat 
would  not  add  any  protection  over  that 
afforded  by  the  jeopardy  standard.  Any 
appreciable  diminishment  of  habitat 
sufficient  to  appreciably  reduce  the 
value  of  the  habitat  for  survival  and 
recovery  would  also  appreciably  reduce 
the  likelihood  of  survival  and  recovery 
by  reducing  reproduction,  numbers,  or 
distribution.  The  Service  has  found  this 
to  be  the  case  for  several  listed  species, 
for  which  an  appreciable  reduction  in 
habitat  value  would  trigger  the  jeopardy 
standard,  for  example  the  Appalachian 
elktoe  mussel,  listed  as  endangered  on 
November  23,  1994  (59  FR  60324),  and 
three  Texas  aquatic  invertebrates,  listed 
as  endangered  on  June  5, 1995  (60  FR 
29537). 

Within  unoccupied  lands  under 
Federal  management,  both  EgUn  and 
Tyndall  Air  Force  bases  are  actively 


involved  in  conservation  of  sand  dune 
habitat.  Eglin  Air  Force  Base  does  not 
allow  dune  encroachment  by  vehicles 
and  pedestrians  within  its  Cape  San 
Bias  unit  boundaries  and  closely 
reviews  mission-related  activities  for 
potential  habitat  impacts  (R.  McWhite, 
Eghn  Air  Force  Base,  pers.  coram.  1997), 
Eglin  recently  completed  an  ecological 
survey  of  Cape  San  Bias  that  will  assist 
them  in  deciding  how  best  to  manage 
the  natural  resources  within  the  unit. 
On  Crooked  Island,  Tyndall  Air  Force 
Base  restricts  beach  access  on  both  east 
and  west  segments  to  pedestrians  and 
authorized  vehicles,  and  also  prohibits 
dune  encroachment.  Natural  resource 
personnel  review  all  requests  for 
military  operations  to  minimize  or 
eliminate  potential  habitat  disturbances. 
Because  of  these  ciurent  conditions,  the 
Service  believes  that  a  designation  of 
Crooked  Island  or  Cape  San  Bias  as 
critical  habitat  is  not  prudent  because  it 
would  not  result  in  any  additional 
benefit  to  the  species. 

Recovery  of  the  St.  Andrew  beach 
mouse  will  require  the  estabHshment  of 
stabilized  beach  mouse  populations 
wherever  suitable  habitat  exists  within 
the  historic  range  of  the  species.  The 
section  7  consultation  requirements  do 
not  apply  to  private  lands  unless  there 
are  actions  that  are  authorized,  funded, 
or  carried  out  by  the  Federal 
goverrunent.  Critical  habitat  designation 
on  unoccupied  private  lands  might 
provide  minimal  benefit  to  the  St. 
Andrew  beach  mouse  by  alerting 
permitting  agencies  to  potential  sites  for 
translocation.  Based  on  the  existing 
protections  for  sand  dune  habitat  by 
Gulf  and  Bay  counties  and  State- 
regulated  Coastal  Construction  Control 
Lines  (see  Factor  D.),  the  Service 
beUeves  that  most  mouse  habitat  should 
remain  relatively  intact  for  translocation 
and  recolonization  of  mice.  Thus,  any 
benefit  that  might  be  provided  by 
designation  of  unoccupied  habitat  can 
be  more  effectively  accomplished 
through  the  recovery  process  and 
coordination  with  the  county 
governments.  In  addition,  sand  dune 
habitat  can  change  rapidly  during  severe 
storms  making  potential  translocation 
areas  unsuitable  for  mice.  Thus,  the 
current  recovery  and  coordination 
process  is  a  preferable  means  for 
identifying  potential  areas  for  mice 
translocations. 

Based  on  the  above  discussion,  the 
Service  has  determined  that  the  lack  of 
additional  conservation  benefit  bom 
critical  habitat  designation  for  this 
species  makes  such  designation  not 
prudent. 


Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibition  against  certain  practices. 
Recognition  through  listing  results  in 
public  awareness  and  conservation 
actions  by  Federal,  State,  and  local 
agencies,  private  organizations,  and 
individuals.  The  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  States  and  requires 
that  recovery  actions  be  carried  out  for 
all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  belovv. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  with  the  Service  on 
any  action  that  is  likely  to  jeopardize 
the  continued  existence  of  a  species 
proposed  for  listing  or  result  in  the 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  species  is 
listed  subsequently,  section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  the  species  or 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 

Federal  agency  actions  that  are 
expected  to  require  consultation  include 
mission-related  activities  authorized  or 
carried  out  by  Tyndall  Air  Force  Base 
on  Crooked  Island  and  by  Eglin  Air 
Force  Base  at  the  Cape  San  Bias  unit, 
following  any  translocation  of  beach 
mice  to  these  locations.  The  Service's 
experience  with  other  beach  mice 
indicates  that,  with  planning,  beach 
mouse  conservation  and  military 
activities  are  compatible. 

The  Federal  Emergency  Management 
Agency  (FEMA)  provides  flood 
insurance  for  completed  structiu«s 
through  the  National  Flood  Insurance 
Program.  Section  7  of  the  Act  normally 
would  require  FEMA  to  consider 
consultation  with  the  Service  where  the 
agency  provides  flood  insurance  to 
private  landowners  with  structures 
located  in  occupied  habitat.  In  this  case. 
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p  I  vate  property  occupied  by  the  beach 
1 1  >use  within  the  St.  Joseph  Peninsula 
iPalso  located  within  a  CBRS  unit  and 
subject  to  the  CBRA  prohibitions  against 
the  acquisition  of  new  federally-funded 
QOastal  flood  insurance  for  new 
donstniction  or  substantial 
improvements  (see  Factor  D.  under 
'jSummary  of  Factors  Affecting  the 
Species").  TTie  Service,  therefore, 
believes  the  listing  will  have  no 
additional  impact  on  the  appUcation  of 

E's  flood  insurance  program. 
Army  Corps  of  Engineers 
ement  in  the  section  7 
consultation  process  may  result  from 
the  issuance  of  permits  for  the  filling  of 
lti|et  interdunal  swales  subject  to  section 
404  of  the  Clean  Water  Act  (33  U.S.C. 
{^44  et  seq.).  Consultation  will  be 
required  should  the  Corps  determine 
lat  such  permit  issuance  may  affect  the 
:.  Andrew  beach  mouse. 
TTie  Service  may  imdertake  internal 
msultations  when  carrying  out 
icovery  activities  such  as  dune 

Jstoration  and  construction  of 
idestrian  crossovers  or  when 
viewing  incidental  take  permit 
plications  under  section  10(a)(1)(B)  of 
le  Act. 

Actions  taken  and  in  progress  for  the 
,..  Andrew  beach  mouse  include 
Jpdated  status  surveys  within  a  portion 
iclf  the  historic  range;  a  population 
metics  analysis;  population  viabiUty 
lodeling;  distribution  of  outdoor 
jterpretive  habitat  signs;  reconstruction 
4f  a  dune  boardwalk  at  SJPSP;  sand 
c  une  restoration  at  Crooked  Island, 
i  JPSF,  and  other  Gulf  County  areas;  and 
t  dislocation  of  beach  mice  from  SJPSP 
I )  Crooked  Island.  The  Service  plans  to 
( ontinue  pursuing  conservation  actions 
1 9  reduce  threats  to  the  species' 
( ontinued  existence. 

The  Act  and  its  implementing 
]  Bgulations  set  forth  a  series  of  general 
irohibitions  and  exceptions  that  apply 
1  9  all  endangered  wildlife.  The 
(rohibitions,  codified  at  50  CFR  17.21, 
n  part,  make  it  illegal  for  any  person 
I  ubject  to  the  jurisdiction  of  the  United 
I  States  to  take  (includes  harass,  harm, 
)iu«ue,  himt,  shoot,  wound,  kill,  trap, 
apture,  or  collect;  or  to  attempt  any  of 
hese),  import  or  export,  ship  in 
nterstate  commerce  in  the  course  of 
»mmercial  activity,  or  sell  or  offer  for 
ale  in  interstate  or  any  foreign 
ximmerce  any  listed  species.  It  is  also 
Uegal  to  possess,  sell,  deliver,  cany, 
ransport,  or  ship  any  such  wildlife  that 
las  been  taken  illegally.  Certain 
ixceptions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 
The  prohibitions  of  section  9  will  not 
ipply  to  St.  Andrew  Beach  mice  which 
were  held  in  captivity  or  a  controlled 


enviroiunent  on  the  date  of  publication 
in  the  Federal  Register  of  this  final 
rulemaking,  provided  that  such  holding 
and  any  subsequent  holding  of  such 
mice  is  not  in  the  course  of  a 
commercial  activity  (purchase  or  sale). 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  wildlife  imder 
certain  circumstances.  Regulations 
governing  permits  are  codified  at  50 
CFR  17.22.  Such  permits  are  available 
for  scientific  purposes,  to  enhance  the 
propagation  or  survival  of  the  species, 
and/or  for  incidental  take  in  the  course 
of  otherwise  lawful  activities. 

It  is  the  policy  of  the  Service, 
pubUshed  in  the  Federal  Register  on 
July  1, 1994  (59  FR  34272),  to  identify 
to  the  maximum  extent  practicable  at 
the  time  a  species  is  listed,  those 
activities  that  would  or  would  not 
constitute  a  violation  of  section  9  of  the 
Act.  The  intent  of  this  poUcy  is  to 
increase  public  awareness  of  the  effect 
of  this  listing  on  proposed  and  ongoing 
activities  within  the  species'  range.  The 
Service  believes  that,  based  on  the  best 
available  information,  the  following 
actions  will  not  result  in  a  violation  of 
section  9: 

(1)  Beneficial  activities  whose 
implementation  does  not  result  in  take 
of  beach  mice.  Such  activities  include, 
but  are  not  limited  to,  boardwalk 
construction  on  or  over  dunes,  use  of 
snow  fencing  and  planting  of  local, 
native  dune  vegetation  to  accelerate 
dune  restoration,  and  dune 
reconstruction  using  beach  quality  sand. 

(2)  Normal  residential  activities  on 
unoccupied  habitat  that  would  not 
result  in  take  of  beach  mice,  such  as, 
landscape  maintenance,  private 
development  and  dune  access  by 
vehicles  and  pedestrians. 

(3)  Activities  authorized,  funded,  or 
carried  out  by  a  Federal  agency  when 
the  action  is  conducted  in  accordance 
with  any  measiues  required  under 
section  7  of  the  Act. 

Potential  activities  involving  the  St. 
Andrew  beach  mouse  that  the  Service 
believes  will  Ukely  be  considered  a 
violation  of  section  9  include,  but  are 
not  limited  to,  the  following: 

(1)  Take  of  St.  Andrew  beach  mouse 
without  a  permit. 

(2)  Possession,  sale,  delivery, 
carrying,  transportation,  or  shipping  of 
illegally  taken  St.  Andrew  beach  mice. 

(3)  Destruction  or  alteration  of 
occupied  habitat  such  as  unpermitted 
development  or  habitat  modification 
that  results  in  the  death  of  or  injury  to 
the  St.  Andrew  beach  mouse  through 
the  significant  impairment  of  essential 
behaviors  including  breeding,  feeding, 
or  shelterii^. 


For  questions  regarding  whether 
specific  activities  will  constitute  a 
violation  of  section  9  or  to  obtain 
approved  guidelines  for  actions  within 
beach  mouse  habitat,  contact  the  Field 
Supervisor  of  the  Service's  Panama  City 
Field  Office,  1612  June  Avenue,  Panama 
City.  Florida  32405-3721  (telephone 
850/769-0552).  Requests  for  copies  of 
the  regulations  concerning  listed 
animals  and  inquiries  regarding 
prohibitions  and  permits  may  be 
addressed  to  the  U.S.  Fish  and  WildUfe 
Service,  Ecological  Services,  Permit 
Coordinator.  1875  Century  Boulevard. 
Suite  200,  Atlanta,  Georgia  30345 
(telephone  404/679-7110;  facsimile 
404/679-7081). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  Environmental 
Assessments  and  Environmental  Impact 
Statements,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Act.  A  notice  outlining  the  Service's 
reasons  for  this  determination  was 
published  in  the  Federal  Register  on 
October  25. 1983  (48  FR  49244). 

Paperwork  Reduction  Act 

This  rule  does  not  contain  any 
information  collection  requirements  for 
which  the  Office  of  Management  and 
Budget  (OMB)  approval  under  the 
Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq.  is  required.  An  information 
collection  related  to  the  rule  pertaining 
to  permits  for  endangered  and 
threatened  species  has  OMB  approval 
and  is  assigned  clearance  number  1018- 
0094.  This  rule  does  not  alter  that 
information  collection  requirement.  For 
additional  information  concerning 
permits  and  associated  requirements  for 
endangered  species,  see  50  CFR  17.22. 

References  Cited 

A  complete  list  of  all  references  cited 
herein,  as  well  as  others,  is  available 
upon  request  from  the  Jacksonville  Field 
Office  (see  ADDRESSES  section). 

Author 

The  primary  author  of  this  document 
is  John  F.  Milio  (see  ADDRESSES  section). 

List  of  Sub|ect8  in  SO  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulation  PrtHnulgation 

Accordingly,  the  Service  amends  part 
17,  subchapter  B  of  chapter  I,  title  50  of 
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the  Code  of  Federal  Regulations,  as 
follows: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 


Species 


Common  name 


Scientific  name 


Mammals 

Mouse,  St.  An-       Peromyscus 
drew  beach.  polionotus 

peninsularis. 


Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625. 100  Stat.  3500,  unless  otherwise  noted. 

2.  Amend  §  17.11(h)  by  adding  the 
following,  in  alphabetical  order  imder 


MAMMALS,  to  the  List  of  Endangered 
and  Threatened  Wildlife: 

§  1 7.1 1    Endangered  and  threatened 
wildlife. 


(h) 


Historic  range 


Vertetxate  popu- 
lation where  eridan- 
gered  or  threatened 


Status      When  listed 


Critical 
hat)itat 


Special 
rules 


U.S.A.  (FL) Entire E 


655 


MA 


NA 


Dated:  December  7, 1998. 
Jamie  Rappaport  Gark, 
Director,  Fish  and  Wildlife  Service. 
|FR  Doc.  98-33552  Filed  12-17-98;  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persoris  an  opportunity  to  participate  in  the 
rule  nnaking  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Martieting  Service 

7CFRPart903 

PockM  No.  FV99-99»-1  PR] 

Dried  Prunes  Produced  in  California; 
bicraased  Assessment  Rate 

agency:  Agricmltural  Marketing  Service, 
USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  rule  would  increase  the 
current  assessment  rate  from  $2.16  to 
$3.28  per  ton  of  salable  dried  prunes  for 
the  Prune  Marketing  Committee 
(Committee)  under  Marketing  Order  No. 
993  for  the  1998-99  and  subwquent 
crop  years.  The  Committee  is 
responsible  for  local  administration  of 
the  marketing  order  which  regulates  the 
handling  of  dried  prunes  grown  in 
California.  Authorization  to  assess  dried 
prune  handlers  enables  the  Committee 
to  incur  expenses  that  are  reasonable 
and  necessary  to  administer  the 
program.  The  increased  assessment  rate 
is  needed  because  the  assessable 
tonnage  is  expected  to  be  99.750  salable 
tons,  or  38  percent  less  than  the 
Committee's  initial  estimate  for  1998- 
99.  Increasing  the  assessment  rate  to 
$3.28  per  ton  of  salable  dried  pnmes 
would  allow  the  Committee  to  meet  its 
1998-99  expenses  and  to  operate  for  the 
first  three  months  of  the  1999-2000  crop 
year  before  monies  become  available 
from  that  year's  assessments.  The  higher 
assessment  rate  would  apply  for  the 
entire  1998-99  crop  year,  which  began 
August  1  and  ends  July  31.  The 
assessment  rate  would  remain  in  effect 
indefinitely  imless  modified, 
suspended,  or  tenninated. 

DATES:  Comments  must  be  received  by 
December  28. 1998. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,  Fruit  and . 
Vegetable  Programs,  AMS.  USDA.  room 
2525-S,  P.O.  Box  96456,  Washington, 


DC  20090-6456;  Fax:  (202)  205-6632;  or 
E-mail:  moabdocket_cIerk@usda.gov. 
Comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Purvis,  Marketing  Assistant,  or 
Richard  P.  Van  Diest,  MEirketing 
Specialist,  California  Maiiteting  Field 
Office,  Fruit  and  Vegetable  Prc^grams, 
AMS,  USDA.  2202  Monterey  Street, 
suite  102B,  Fresno,  California  93721; 
telephone  (559)  487-5901;  Fax  (559) 
487-5906;  or  George  Kelhart,  Technical 
Advisor,  Mariceting  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2491,  Fax:  (202)  205-6632.  Small 
businesses  may  request  information  on 
compliance  with  this  regulation,  or 
obtain  a  guide  on  complying  with  fruit, 
vegetable,  and  specialty  crop  mariLeting 
agreements  and  orders  by  contacting  Jay 
Guerber.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington. 
DC  20090-6456;  telephone:  (202)  720- 
2491,  Fax:  (202)  205-6632,  or  E-mail: 

Jay ^N^Guerfoer@usda.gov.  You  may 

view  the  mariceting  agreement  and  order 
small  business  compliance  guid^at  the 
following  web  site:  http:// 
www.ains.usda.gov/fv/moab.htmL 
SUPPLEMENTARY  mFOnUkVOH:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  993,  both  as  amended  (7 
CFR  part  993).  regulating  the  handling 
of  dried  prunes  grown  in  California, 
hereinafter  referred  to  as  the  "order." 
The  marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act" 

The  Department  of  Agriculture 
(Department]  is  issiiing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Qvil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  California  dried  prune 
handlers  are  subject  to  assessments. 
Funds  to  administer  the  order  are 
derived  bom  such  assessments.  It  is 
intended  that  the  assessment  rate  as 


issued  herein  will  be  applicable  to  all 
assessable  dried  prunes  begiiming  on 
August  1, 1998.  and  continue  until 
amended,  suspended,  or  terminated. 
This  rule  will  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
imless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handier  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  cormection 
Mdth  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  this  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  cv  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  rule  ivould  increase  the 
assessment  rate  established  for  the 
Committee  for  the  1998-99  and 
subsequent  crop  years  from  $2.16  per 
ton  to  $3.28  per  ton  of  salable  dried 
pnmes. 

The  California  dried  prune  marketing 
order  provides  authority  for  the 
Committee,  with  the  approval  of  the 
Department,  to  formulate  an  aimual 
budget  of  expenses  and  collect 
assessments  frt>m  handlers  to  administer 
the  program.  The  members  of  the 
Coimnittee  are  producers  and  handlers 
of  California  dried  prunes.  They  are 
familiar  with  the  Conunittee's  needs  and 
with  the  costs  for  goods  and  services  in 
their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget  and  assessment  rate.  The 
assessment  rate  is  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  an 
opportunity  to  participate  and  provide 
input. 

For  the  1998-99  and  subsequent  crop 
years,  the  Conunittee  reconunended, 
and  the  Department  approved,  an 
assessment  rate  that  would  continue  in 
effect  from  crop  year  to  crop  year  unless 
modified,  suspended,  or  terminated  by 
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the  Secretary  upon  recommendatioa 
and  infonnation  submitted  by  the 
Committee  or  other  information 
available  to  the  Secretary. 

The  Committee  met  on  December  1, 
1998,  and  unanimously  reconimended 
to  reduce  its  1998-99  budget  from 
$348,840  to  $327,180  and  increase  the 
current  assessment  rate  bom  $2.16  to 
$3.28  per  ton  of  salable  dried  prunes. 
The  assessment  rate  of  $2.16  per  ton 
was  approved  by  the  Department  in  a 
final  nde  published  in  the  Federal 
Register  on  October  2, 1998  (63  PR 
52959).  The  $1.22  per  ton  increase  in 
the  assessment  rate  to  $3.28  per  ton  is 
needed  to  allow  the  Committee  to  meet 
its  1998-99  expenses  and  to  operate  for 
the  first  three  months  of  the  1999-2000 
crop  year  before  monies  become 
available  from  next  year's  assessments. 
The  California  Agricultural  Statistical 
Service  originally  estimated  a  170.000 
ton  crop  (161,500  salable  tons)  for  the 
1998-99  crop  year.  Due  to  imusually 
cool  and  wet  weather  conditions  caused 
by  the  El  Nino  this  season,  the  1998-99 
crop  harvest  is  about  four  weeks  late,  of 
poor  quality,  and  approximately  50 
percent  less  than  normal  size.  The 
Committee  now  expects  the  salable 
prune  tonnage  to  be  99.750  salable  tons, 
or  38  percent  less  than  the  Committee's 
initial  estimate  for  1998-99. 

The  following  table  compares  major 
budget  expenditures  recommended  by 
the  Committee  on  June  25, 1998,  and 
major  budget  expenditures  in  the 
revised  budget  recommended  on 
December  1, 1998. 


Budget  expense 

($1,000) 

categories 

&2sm 

12/1/98 

Salaries,  Wages  & 
Benefits 

Research  &  Devel- 
opment   

Office  Rent 

191.5 

30 
23 

21 
21 

9.14 

9 

8 

5.5 
5 

5 

189.7 

0 
23 

Travel  

Acreage  Survey  .... 
Reserve  (Ck>ntin- 

gencies) 

Equipmeni  Rental 
Data  Processing .... 
Stationary  &  Print- 

""9 

Office  Supplies 

Postage  &  Mes- 
senger   

18.5 
0 

50.93 
9 
3.85 

5 
5 

5 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
the  reduced  expenses  by  its  reduced 
estimate  of  salable  California  dried 
prunes.  Production  of  dried  prunes  for 
the  year  is  estimated  at  99,750  salable 
tons  which  should  provide  $327,180  in 
assessment  income.  Interest  income  also 
will  be  available  to  cover  anticipated 


expenses.  The  Committee  is  authorized 
to  use  excess  assessment  funds  bom  the 
1997-98  crop  year  (currently  estimated 
at  $58,088)  for  up  to  five  months  beyond 
the  end  of  the  crop  year  to  meet  1998- 
99  crop  year  expenses.  At  the  end  of  the 
five  months,  the  Committee  refunds  or 
credits  excess  funds  to  handlers 
(§  993.81(c)).  Income  derived  from 
handler  assessments,  along  with  interest 
income,  would  be  adequate  to  cover 
budgeted  expenses. 

The  proposed  assessment  rate  would 
continue  in  efliect  indefinitely  imless 
modified,  suspended,  or  terminated  by 
the  Secretary  upon  recommendation 
and  information  submitted  by  the 
Committee  or  other  available 
information. 

Although  this  assessment  rate  woiUd 
be  in  effect  for  an  indefinite  period,  the 
Committee  would  continue  to  meet 
prior  to  or  during  each  crop  year  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or  the 
Department.  Committee  meetings  are 
open  to  the  public  and  interested 
persons  may  express  their  views  at  these 
meetings.  Tlie  Department  woiUd 
evaluate  Committee  recommendations 
and  other  available  information  to 
determine  whether  modification  of  the 
assessment  rate  is  needed.  Fvuther 
rulemaking  would  be  undertaken  as 
necessary.  The  Committee's  1998-99 
budget  and  those  for  subsequent  crop 
years  would  be  reviewed  and.  as 
appropriate,  approved  by  the 
Etepartment. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  nile  on  small  entities.  Accordingly. 
AMS  has  prepitred  this  initial  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  1.250 
producers  of  dried  prunes  in  the 
production  area  and  approximately  20 
handlers  subject  to  regulation  imder  the 
marketing  order.  Small  agricultural 
producers  have  been  de&ied  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 


less  than  $500,000,  and  small 
agriciUtiual  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000. 

An  updated  prune  industry  profile 
shows  that  8  of  the  20  handlers  (40 
percent)  shipped  over  $5,000,000  of 
dried  prunes  and  could  be  considered 
large  handlers  by  the  Small  Business 
Administration.  Twelve  of  the  20 
handlers  (60  percent)  shipped  under 
$5,000,000  of  dried  prunes  and  could  be 
considered  small  handlers.  An 
estimated  90  producers,  or  about  7 
percent  of  the  1.250  total  producers, 
would  be  considered  large  growers  with 
annual  income  over  $500,000.  The 
majority  of  handlers  and  producers  of 
CaUfomia  dried  prunes  may  be 
classified  as  small  entities. 

This  rule  would  increase  the  current 
assessment  rate  established  for  the 
Committee  and  collected  bom  handlers 
for  the  1998-99  and  subsequent  crop 
years  frt>m  $2.16  per  ton  to  $3.28  per  ton 
of  salable  dried  pnmes.  The  Committee 
unanimously  recommended  1998-99 
expenditures  of  $327,180  and  an 
assessment  rate  of  $3.28  per  ton  of 
salable  dried  prunes.  The  proposed 
assessment  rate  of  $3.28  is  $1.22  higher 
than  the  cuirrent  199&-99  rate  (63  FR 
52959,  October  2. 1998).  The  quantity  of 
assessable  dried  prunes  for  the  199&-99 
crop  year  is  now  estimated  at  99.750 
salable  tons.  Thus,  the  $3.28  rate  should 
provide  $327,180  in  assessment  income 
and  be  adequate  to  meet  this  year's 
expenses.  Interest  income  also  would  be 
available  to  cover  budgeted  expenses  if 
the  1998-99  expected  assessment 
income  falls  short. 

The  following  table  compares  major 
budget  expenditures  recommended  by 
the  Committee  on  June  25, 1998,  with 
major  budget  expenditures  in  the 
revised  budget  recommended  on 
December  1, 1998. 


Budget  expense 

($1,000) 

categones 

6/25/98 

12/1/98 

Salaries.  Wages  & 
Benefits 

Research  &  Devel- 
opment   

191.5 

30 
23 

21 
21 

9.14 

9 

8 

5.5 
5 

5 

189.7 
0 

23 

Travel „. 

Acreage  Survey  .... 

Resenw  (Contin- 
gencies)   

Equipment  Rental 

Data  Processing .... 

Stationary  &  Print- 
ing   

18.5 
0 

50.93 
9 
3.85 

5 

Office  Supplies 

Postage  &  Mes- 
senger   

5 
5 
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Due  to  unusually  cool  and  wet 
Mwather  conditions  caused  by  the  El 
Nino  this  season,  the  1998-99  crop 
harvest  is  about  four  weeks  late,  of  poor 
quality,  and  approximately  50  percent 
less  than  normal  size.  At  its  December 
1, 1998,  meeting,  the  Committee 
reduced  the  California  Agricultural 
Statistical  Service's  dried  pnme  crop 
estimate  for  1998-99  from  170,000  tons 
(161.500  salable  tons)  to  103,000  tons 
(99,750  salable  tons). 

The  Committee  reviewed  and 
unanimously  recommended  1998-99 
expenditiu%s  of  $327,180.  The 
assessment  rate  of  $3.28  per  ton  of 
salable  dried  prunes  was  then 
determined  by  dividing  the  total 
recommended  budget  by  the  reduced 
estimate  for  salable  dried  prunes.  The 
Conunittee  is  authorized  to  use  excess 
assessment  funds  from  the  1997-98  crop 
year  (currently  estimated  at  $58,088)  for 
up  to  five  months  beyond  the  end  of  the 
crop  year  to  fund  1998-99  crop  year 
expenses.  At  the  end  of  the  five  months, 
the  Committee  refunds  or  credits  excess 
funds  to  handlers  (§  993.81(c)). 
Anticipated  assessment  income  and 
interest  income  during  1998-99  would 
be  adequate  to  cover  authorized 
experaes. 

Recent  price  information  indicates 
that  the  grower  price  for  the  1998-99 
season  ^ould  average  about  $800  per 
salable  ton  of  dried  prunes.  Based  on 
estimated  shipments  of  99,750  salable 
tons,  assessment  revenue  during  the 
1998-99  crop  year  is  expected  to  be  less 
than  1  percent  of  the  total  expected 
grower  revenue. 

This  action  would  increase  the 
assessment  obUgation  imposed  on 
handlers.  While  assessments  impose 
some  additional  costs  on  handlers,  the 
costs  are  minimal  and  imiform  on  all 
handlers.  Some  of  the  additional  costs 
may  be  passed  on  to  producers. 
However,  these  costs  would  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  In  addition,  the 
Committee's  meeting  was  widely 
publicized  throughout  the  CaUfomia 
dried  prune  industry,  and  all  interested 
persons  were  invited  to  attend  the 
meeting  and  participate  in  Committee 
deUberations  on  all  issues.  Like  all 
Committee  meetings,  the  December  1, 
1998,  meeting  was  a  public  meeting  and 
all  entities,  both  large  and  small,  were 
able  to  express  views  on  this  issue. 
Finally,  interested  persons  are  invited  to 
submit  information  on  the  regulatory 
and  informational  impacts  of  this  action 
on  small  businesses. 

This  proposed  rule  would  impose  no 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
California  dried  prune  handlers.  As 


with  all  Federal  marketing  order 
programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
rule. 

A  10-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposed  rule.  Ten  days  is 
deemed  appropriate  because:  (1)  The 
1998-99  crop  year  began  on  August  1, 
1998,  and  the  marketing  order  requires 
that  the  rate  of  assessment  for  each  crop 
year  apply  to  all  assessable  dried  prunes 
handled  during  such  crop  year;  (2)  the 
Committee  needs  to  have  sufficient 
■funds  to  pay  its  expenses  which  are 
inclined  on  a  continuous  basis;  (3) 
handlers  are  aware  of  this  action  which 
was  unanimously  recommended  by  the 
Committee  at  a  pubUc  meeting  and  is 
similar  to  other  assessment  rate  actions 
issued  in  past  years;  and  (4)  the 
Conunittee's  excess  funds  are  nearly 
exhausted  and  the  assessment  increase 
must  be  implemented  promptly  so  the 
Committee  can  collect  assessments 
based  on  the  higher  rate  and  meet  its 
financial  obUgations. 

List  of  Subiects  in  7  CFR  Part  993 

Marketing  agreements.  Plums,  Prunes, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the  preamble, 
7  CFR  pait  993  is  proposed  to  be  amended 
as  follows: 

PART  993— DRIED  PRUNES 
PRODUCED  IN  CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
part  993  continues  to  read  as  follows: 

AudiOTtty:  7  U.S.C.  601-674. 

2.  Section  993.347  is  proposed  to  be 
revised  to  read  as  follows: 

S993.347   Assessment  rate. 

On  and  after  August  1, 1998,  an 
assessment  rate  of  $3.28  per  ton  is 
established  for  California  dried  prunes. 

Dated:  December  14, 1998. 
Rflbcrt  C  Kflowjr, 

Deputy  Administrator,  Fruit  and  Vegetable 

Programs. 

(FR  Doc.  98-33573  Filed  12-17-98;  8:45  am] 
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FEDERAL  ELECTION  COMMISSION 

IICFRPartllO 
[No«tce  19M-191 

Traatmant  of  Umitad  UaMIKy 
Companiaa  Undar  tha  Fadaral  Elaction 
Campaign  Act 

agency:  Federal  Election  Commission. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Commission  is  seeking 
comments  on  bow  to  treat  limited 
liability  companies  ("LLC")  for 
purposes  of  die  Federal  Election 
Campaign  Act  ("FECA"  or  the  "Act"). 
LLC's  are  non-corporate  business 
entities,  created  under  State  law,  that 
have  characteristics  of  both  partnerships 
and  corporations.  While  the 
Commission  is  proposing  that  these 
entities  be  treated  as  partnerships  for 
purposes  of  the  Act,  please  note  that  no 
final  decision  has  yet  been  reached  on 
any  of  the  issues  discussed  in  this 
Notice. 

DATES:  Comments  must  be  received  on 
or  before  February  1, 1999.  The 
Commission  will  hold  a  hearing  on 
these  proposed  rules,  if  sufficient 
requests  to  testify  are  received.  If  a 
hearing  is  held,  its  date  will  be 
announced  in  the  Federal  Register. 
Persons  wishing  to  testify  at  the  hearing 
should  so  indicate  in  their  comments. 
ADDRESSES:  All  comments  should  be 
addressed  to  N.  Bradley  Litchfield, 
Associate  General  Counsel,  and  must  be 
submitted  in  either  written  or  electronic 
form.  Written  comments  should  be  sent 
to  the  Federal  Electicm  Commission,  999 
E  Street.  NW,  Washington,  DC  20463. 
Faxed  comments  should  be  sent  to  (202) 
219-3923,  with  printed  copy  follow-up 
for  clarity.  Electronic  mail  comments 
should  be  sent  to  LLCnprm@fec.gov  and 
should  include  the  full  name,  electronic 
mail  address  and  postal  service  address 
of  the  commenter.  The  hearing  will  be 
held  in  the  Commission's  ninth  floor 
meeting  room,  999  E  Street,  NW, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  N. 
Bradley  Litchfield,  Associate  General 
Counsel,  or  Rita  A.  Reimer.  Attorney, 
999  E  Street,  NW,  Washington,  DC 
20463,  (202)  694-1300  or  (800)  424- 
9530  (toll  free). 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Election  Campaign  Act,  as 
amended,  2  U.S.C.  431  et  seq.,  contains 
various  restrictions  and  prohibitions  on 
the  right  of  "persons"  to  contribute  to 
Federal  campaigns.  The  Act  defines 
"person"  to  include  an  iiidividual, 
partnership,  committee,  association, 
corporation,  labor  organization,  or  any 
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other  organization  or  group  of  persons. 
2  U.S.C.  431(11). 

The  Act  prohibits  corporations  and 
labor  organizations  from  making  any 
contribution  or  expenditure  in 
connection  Mrith  a  Federal  election.  2 
U.S.C  441b(a),  although  these  entities 
may  estabhsh  separate  segregated  funds 
("SSF")  and  solicit  contributions  from 
their  restricted  class  to  the  SSF.  2  U.S.C. 
441b(b)(2)(C).  The  Act  also  prohibits 
contributions  by  Federal  contractors,  2 
U.S.C.  441c,  and  foreign  nationals,  2 
U.S.C.  441e.  Contributions  by  persons 
whose  contributions  are  not  prohibited 
by  the  Act  are  subject  to  the  limits  set 
out  in  2  U.S.C.  441a(a),  generally  $1,000 
per  candidate  per  election  to  Federal 
ofBce;  $20,000  aggregate  in  any  calendar 
year  to  national  party  committees;  and 
$5,000  aggregate  in  any  calendar  year  to 
other  political  committees.  2  U.S.C. 
441a(a)(l).  Individual  contributions  may 
not  aggregate  more  than  $25,000  in  any 
calendar  year  J2  U.S.C.  441a(a)(3). 

Contributions  by  partnerships  are 
permitted,  subject  to  the  2  U.S.C. 
441a(a)  limits.  In  addition,  partnership 
contributions  are  attributed 
proportionately  against  each 
contributing  partner's  limit  for  the  same 
candidate  and  election.  11  CFR  110.1(e). 

In  recent  years  the  Commission  has 
received  several  advisory  opinion 
requests  ("AOR")  seeking  guidance  on 
the  treatment  of  Umited  Uability 
companies  for  purposes  of  the  Act,  and 
has  issued  advisory  opinions  ("AO")  in 
response  to  these  AOR's.  See  AO's 
199»-15, 1998-11, 1997-17, 1997-4, 
1996-13,  and  1995-11.  LLC's  are 
noncorporate  business  entities, 
estabUshed  under  State  law,  in  which 
all  members  have  limited  liability 
protection  and  which  may  be  taxed  as 
a  partnership  rather  than  a  corporation 
for  Federal  income  tax  purposes. 
Callison  and  Sullivan,  Limited  Liability 
Companies  section  1.1  (1994).  They 
thus  combine  the  tax  advantages  of 
partnerships  with  the  liability 
protection  provided  to  corporate 
members. 

Wyoming  enacted  the  first  LLC  statute 
in  1977,  but  the  majority  of  these  laws 
have  been  enacted  since  1990.  Id. 
section  1.5.  Thus  these  entities  did  not 
exist  when  the  FECA  was  originally 
adopted,  and  were  in  their  infancy 
when  the  FECA  was  last  amended  in 
1979. 

In  considering  the  pertinent  AOR's, 
the  Commission  has  determined  that, 
since  LLC's  are  neither  partnerships  nor 
corporations,  they  should  be  considered 
"any  other  organization  or  group  of 
persons"  and  therefore  be  treated  as 
"persons"  under  2  U.S.C.  431(11).  As 
persons,  but  not  corporations,  LLC's  are 


subject  to  the  Act's  contribution  limits 
rather  than  its  prohibitions.  In  addition, 
contributions  from  an  LLC's  general 
operating  accounts  or  treasury  are  not 
attributed  to  any  of  its  members. 
However,  the  Commission's  allowance 
of  contributions  by  LLC's  has  also  been 
premised  on  the  assumption  that  none 
of  the  individual  members  of  the  LLC 
are  entities  prohibited  by  the  Act  bom 
contributing,  i.e.,  corporations,  labor 
organizations.  Federal  contractors,  or 
foreign  nationals.  If  any  member  of  the 
contributing  LLC  falls  within  a  category 
prohibited  by  the  Act  bom  contributing, 
that  contribution  is  impermissible.  AO 
1997-17;  see  also  AO's  1997-4, 1996- 
13,  and  1995-11. 

In  each  of  these  AO's,  the 
Commission  reviewed  the  law  of  the 
State  in  which  the  LLC  was  estabUshed 
regarding  classification  of  LLC's  and 
their  attributes,  as  compared  with  the 
similar  attributes  of  bodi  partnerships 
and  corporations  in  that  State.  For 
example,  the  Commission  has  noted 
how  the  statutes  classify  the  entities  in 
definitional  terms  and  selection  of 
business  name.  It  has  also  considered 
whether  the  statutes  for  LLC's  and  the 
rules  of  an  entity  itself  broadly  reflect 
characteristics  that  are  different  bom 
those  of  a  corporation  in  some 
instances,  or  a  partnership  in  others.  In 
one  recent  opinion,  the  Commission 
stated  that,  even  if  flexibility  in  a 
particular  State's  law  on  LLC's  and 
other  business  forms  might  allow  LLC's 
to  have  more  common  attributes  with 
corporations  or  partnerships  in  that 
State,  the  LLC  was  still  a  separate  type 
of  business  raitity  with  its  own 
comprehensive  statutory  framework. 
See  AO  1997-4. 

As  the  nimiber  of  AOR's  on  this  topic 
has  increased,  the  Commission  has 
decided  that,  rather  than  continuing  to 
examine  the  various  State  statutes  to 
determine  treatment  of  LLC's  on  a  state- 
by-state  basis,  it  would  be  preferable  to 
draft  a  generally-applicable  rule  for  this 
purpose.  This  approach  would  provide 
all  LLC's  with  guidance  under  the  Act. 
without  their  having  to  request  an 
advisory  opinion  construing  the  law  of 
their  particular  State. 

Moreover,  while  the  Act's  legislative 
history  directs  the  Commission  to  look 
to  State  law  to  determine  the  status  of 
corporations,  see.  e.g..  H.R.  Rept.  1438 
(Conf.).  93d  Cong..  2d  Sess.  68-69 
(1974),  LLC's  are  by  definition 
noncorporate  entities.  In  California 
Medical  Association  v.  FEC  ("CMA"). 
453  U.S.  182  (1981).  the  Supreme  Court 
rejected  an  effort  by  a  nonprofit 
imincorporated  association  to  establish 
an  SSF  and  otherwise  be  subject  to  the 


requirements  of  section  441b.  rather 
than  441a(a)'s  contribution  limits. 

In  considering  these  AOR's,  the 
Commission  learned  that  the  Internal 
Revenue  Service  ("IRS")  has  scrutinized 
the  characteristics  of  LLC's,  to 
determine  whether  they  should  be  taxed 
as  corporations  or  as  partnerships  for 
Federal  income  tax  purposes.  In  view  of 
changes  by  the  States  aUowing  greater 
flexibility  in  their  LLC  statutes  that,  in 
effect,  blurred  or  narrowed  the 
traditional  differences  between 
corporations  and  partnerships,  the  IRS 
concluded  in  1996  that  it  should  adopt 
regulations  reflecting  those  altered 
circumstances.  "Simplification  of  Entity 
Classification  Rules."  61  FR  66584. 
66584-85  (Dec.  18, 1996  ).  The  IRS 
regulations  abandoned  the  past  State-by- 
State  LLC  approach  in  the  interest  of 
achieving  greater  simplification  and 
conserving  both  IRS  and  taxpayer 
resources.  Known  as  the  "check-the- 
box"  rules,  they  permit  entities  that  are 
not  corporations  under  State  law,  such 
as  LLC's,  to  designate  themselves  on  an 
IRS  form  as  either  corporations  or 
partnerships  for  Federal  tax  purposes. 
26  CFR  302.7701-3.  An  LLC  with  two 
or  more  members  is  automatically 
treated  as  a  partnership  for  tax  purposes 
and  need  not  file  the  appropriate  tax 
form,  unless  it  wishes  to  "check-the- 
box"  and  elect  to  take  corporate  tax 
treatment.  26  CFR  302.7701-3(b). 

The  Commission  considered  adopting 
the  IRS'  approach  as  part  of  its 
discussion  of  AO's  1998-11  and  1998- 
15,  but  decided  that  any  such  action 
should  be  taken  as  part  of  a  notice-and- 
comment  rulemaking  procedure  rather 
than  through  the  AO  process.  After 
reviewing  these  AO's  and  other  relevant 
material,  the  Commission  is  seeking 
comment  on  two  alternative  approaches: 
(A)  that  all  LLC's  be  treated  in  the  same 
manner  as  partnerships  are  treated  for 
purposes  of  the  Act;  and  (B)  that  the 
Commission  adopt  the  IRS's  "check  the 
box  approach,"  that  is,  that  LLC's  be 
treated  as  either  partnerships  or 
corporations  for  FECA  purposes  based 
on  their  chosen  treatment  imder  the 
Internal  Revenue  Code.  The  question  of 
whether  a  business  entity  qualified  as 
an  LLC  would  continue  to  be 
determined  by  the  law  of  the  State  in 
which  the  business  organization  was 
established. 

If  Alternative  A  were  adopted, 
contributions  by  an  LLC  would  be 
attributed  to  the  LLC  and  to  each 
member  of  the  LLC  in  direct  proportion 
to  his  or  her  share  of  the  LLC's  profits, 
as  reported  to  the  recipient  by  the  LLC, 
or  by  agreement  of  the  members,  as  long 
as  certain  conditions  were  met.  In 
addition,  contributions  by  an  LLC 
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would  be  subject  to  the  contribution 
limitations  set  forth  in  2  U.S.C.  441a, 
and  no  portion  of  any  contribution 
could  be  made  from  the  profits  of  a 
member  prohibited  from  making 
contributions  under  2  U.S.C.  441b,  441c, 
or  441e.  However,  unlike  their  cxirrent 
treatment,  LLC's  could  still  make 
contributions,  even  if  some,  but  not  all, 
of  their  members  were  prohibited  from 
doing  so. 

Hie  Commission  is  considering 
whether  a  imifbrm  approach  is 
appropriate  despite  die  individual 
differences  that  might  exist  between 
different  LLC's.  In  addition,  this 
approach  would  probably  result  in  the 
majority  of  LLC's  being  treated  as 
partnerships  for  both  Federal  taxation 
and  FECA  purposes.  As  explained 
above,  the  default  position  imder  the 
IRS  "check-the-box"  approach  is 
taxation  as  a  partnership;  that  is,  an  LLC 
must  specifically  opt  to  be  taxed  as  a 
corporation,  or  it  will  be  treated  as  a 
partnership.  The  IRS  has  informed  the 
Commission  that,  while  the  figures  as  to 
how  many  LLC's  opt  for  corporate  tax 
treatment  are  not  readily  available,  the 
large  majority  of  LLC's  are  most  likely 
to  prefer  tax  treatment  as  partnerships, 
rather  than  as  corporations. 

Treating  all  LLC's  as  partnerships 
would  also  address  possible 
proliferation  problems  that  could 
develop  if  the  Commission  continues 
the  approach  taken  in  past  AO's,  that  is, 
treating  LLC's  as  "persons"  for  purposes 
of  the  Act.  Since  the  same  persons  may 
currently  become  members  of  an 
unlimited  number  of  LLC's,  if  LLC 
contributions  are  not  further  attributed 
to  individual  members,  a  person  might 
be  able  to  circumvent  the  section 
441a(a)  contribution  limits  by 
channeUng  contributions  through 
several  LLC's  to  the  same  candidate  or 
committee. 

However,  as  noted  above,  the 
Commission  also  invites  comment  on 
Alternative  B  for  the  attribution  of  LLC 
contributions  that  would  more 
rigorously  follow  the  IRS  approach. — 
Specifically,  this  approach  would  mean 
that  an  LLC,  which  opted  for  taxation  as 
a  corporation  under  the  IRS  "check-the- 
box"  rules,  would  also  be  treated  as  a 
corporation  under  FECA.  Thus,  its 
contributions  to  influence  Federal 
elections  would  be  prohibited  by  2 
U.S.C.  441b,  but  it  could  establish  a 
separate  segregated  fund  imder  the  same 
regulatory  regime  that  generally  applies 
to  corporations  and  labor  organizations. 
See  2  U.S.C.  44lb(b)(2)(C)  and  11  CFR 
114.5.  On  the  other  hand,  contributions 
of  an  LLC  that  did  not  select  tax 
treatment  as  a  corporation  would  be 
treated  as  though  made  by  a  partnership 


pursuant  to  current  Commission 
regidations  at  11  CFR  110.1(e). 

m  addition,  because  there  is  some 
general  similarity  between  the  Federal 
income  taxation  of  LLC's  and 
Subchapter  S  corporatioift  (26  U.S.C. 
1361-1379),  the  Commission  invites 
comments  regarding  a  possible  revision 
to  its  regulations  that  would  allow  a 
Subchapter  S  corporation  to  make 
otherwise  lawful  contributions  in 
Federal  elections.  Under  such  a 
regulatory  exception,  these 
contributions  would  be  attributed  only 
to  the  individual  stockholders  of  the 
corporation  as  their  personal 
(noncorporate)  contributions  and  would 
be  subject  to  their  limits  under  the  Act. 
Comments  are  invited  both  as  to  the 
Commission's  authority  to  promulgate 
such  a  rule  and  its  merit  as  a 
Commission  policy  position.  (Proposed 
regulatory  language  for  this  possible 
exception  is  not  published  at  this  time.) 

The  Commission  welcomes  comments 
on  other  approaches  to  deal  with  the 
above  FECA  policy  issues,  or  on  any 
other  aspect  of  this  rulemaking. 

Certification  of  No  Effisct  Pumiaiit  to  5 
U.S.C  605(b)  (Regulatory  Flexibility 
Act) 

These  proposed  rules  would  not.  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  basis  for 
this  certification  is  that  limited  liability 
companies  are  already  covered  by  the 
Act,  and  the  proposed  revisions  would 
clarify  the  extent  to  whidi  they  could 
contribute  to  Federal  campaigns.  In 
some  instances  this  amount  would  be 
greater  than  is  presently  the  case,  while 
in  others  it  would  be  smaller.  In  neither 
case  woidd  the  amount  involved  qualify 
as  "significant"  for  purposes  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  11  CFR  Part  110 

.    Campaign  funds.  Political  candidates, 
PoUtical  committees  and  parties. 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  to  amend 
Subchapter  A,  Chapter  I  of  Title  11  of 
the  Code  of  Federal  Regulations  as 
follows: 

PART  1 10-CONTRIBUTlONS  AND 
EXPENDITURES  UMITATIONS  AND 
PROHIBmONS 

1.  The  authority  citation  for  Part  110 
would  continue  to  read  as  follows: 

Authority:  2  U.S.C.  431(8).  431(9), 
432(c)(2].  437d(a)(8),  441a.  441b,  441d.  441e, 
441f,  441g  and  441h. 

2.  Section  110.1  would  be  amended 
by  adding  new  paragraph  (g)  to  read  as 
follows: 


fliai    Contributions  by  paraons 
than  muMcandidali  poUUcal 
UAC.44la(a)(l». 


AltemativaA 

(g)  Contributions  by  limited  liability 
companies  ("LLC").  (1)  Definition.  "The 
question  of  whether  a  business  entity 
qualifies  as  a  limited  liability  company 
is  determined  by  the  law  of  the  State  in 
which  the  business  organization  is 
established. 

(2)  Attribution  of  contributions.  A 
contribution  by  an  LLC  shall  be 
attributed  to  the  LLC  and  to  each 
member — 

(i)  In  direct  proportion  to  his  or  her 
share  of  the  LLC's  profits,  according  to 
instructions  which  shall  be  provided  by 
the  LLC  to  the  political  committee  or 
candidate;  or 

(ii)  By  agreement  of  the  members,  as 
long  as — 

(A)  Only  the  profits  of  the  members  to 
whom  the  contribution  is  attributed  are 
reduced  (or  losses  increased),  and 

(B)  These  members'  profits  are 
reduced  (or  losses  increased)  in 
proportion  to  the  contribution  attributed 
to  each  of  them. 

(3)  Limitation  on  contributions.  A 
contribution  by  an  LLC  shall  not  exceed 
the  limitations  on  contributions  in  11 
CFR  110.1(b),  (c).  and  (d).  No  portion  of 
such  contribution  may  be  made  from  the 
profits  of  a  corporation  that  is  a 
member,  or  bom  a  member  who  is 
prohibited  bom  contributing  under  11 
CFR  110.4  or  115.2. 

Alternative  B 

(g)  Contributions  by  limited  liability 
companies  ("LLC").  (1)  Definition.  A 
limited  Uability  company  is  determined 
by  the  law  of  the  State  in  which  the 
business  entity  is  established. 

(2)  A  contribution  by  a  limited 
lit^ility  company  which  elects  to  be 
treated  as  a  partnership  by  the  Internal 
Revenue  Service,  pursuant  to  26  CFR 
301.7701-3,  shall  be  considered  a 
contribution  from  a  partnership 
pursuant  to  11  CFR  110.1(e). 

(3)  A  limited  liability  company  which 
elects  to  be  treated  as  a  corporation  by 
the  Internal  Revenue  Service,  pursuant 
to  26  CFR  301.7701-3.  shall  be 
considered  a  corporation  pursuant  to  11 
CFR  114. 

(4)  A  contribution  by  a  limited 
liability  company  that  does  not  make  an 
election  pursuant  to  26  CFR  301.7701- 
3  shall  be  treated  as  a  contribution  bom 
a  partnership  pursuant  to  11  CFR 
110.1(e). 


70068 


Federal  Register /Vol.  63,  No.  243 /Friday,  December  18,  1998 /Proposed  Rules 


■aik 


Dated:  December  15, 1998. 
Scott  E.  Thomas, 

Acting  Chairman.  Federal  Election 

Commission. 

IFR  Doc.  98-33548  Filed  12-17-98;  8:45  am] 

MLUNQ  CODE  a71S-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Doclwt  No.  98-Mi«lt-301-AD) 

RIN  2120-AA64 

Ainworthiness  Directives;  Airtius  Model 
A300-600  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Airbus  Model  A300-600  series 
airplanes.  This  proposal  would  require 
removal  of  the  hiel  level  sensing 
amplifier  (FLSA)  of  the  trim  tai^ 
system,  modification  of  the  polarization 
pin  code  in  the  electronics  bay,  and 
installation  of  a  new,  improved  FLSA. 
This  proposal  is  prompted  by  issuance 
of  mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
eiirworthiness  authority.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  continuous  aft 
transfer  of  fuel  due  to  the  FLSA  not 
supplying  electrical  power  to  the  trim 
tank  overflow  sensor,  which  could 
result  in  potential  loss  of  fuel  during 
flight. 

DATES:  Comments  must  be  received  by 
January  19, 1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 
301-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
pjn.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Norman  B.  Martenson,  Manager, 


International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  fight 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Do<j^et. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-301-AD."  The 
postcard  will  be  date  stamped  and 
retiimed  to  the  commenter. 

AvaUability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
98-NM-301-AD,  1601  Lind  Avenue,     * 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  I'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Model  A300-600  series  airplanes.  The 
DGAC  advises  that,  on  airplanes 
equipped  with  a  trim  tank  system  and 
with  a  certain  fuel  level  sensing 
amplifier  (FLSA),  electrical  power  is  not 
being  suppUed  to  the  trim  tjuak  overflow 
sensor  diuing  flight.  This  condition  is 
caused  by  the  existing  design  of  the 
FLSA,  and  could  result  in  hiel  loss  fi-om 
the  trim  tank  during  flight.  Such  fuel 


loss  could  occur  if  all  of  the  following 
conditions  are  present: 

•  Failure  of  the  high-level  sensor  or 
associated  circuits  of  the  trim  tank 
while  the  trim  tank  is  empty;  and 

•  Balance  of  the  airplane  such  that 
the  center  of  gravity  with  no  fuel  on 
board  is  24  percent  mean  aerodynamic 
chord  of  the  wing  or  further  forward  of 
that  location;  and 

•  Fuel  weight  of  the  airplane  before 
departure  is  greater  than  20,000 
kilograms  (44,000  pounds),  which  is  the 
minimum  amount  of  fuel  required  to  fill 
the  trim  tank. 

•  Lack  of  electrical  power  to  the  trim 
tank  overflow  sensor,  if  not  corrected, 
could  result  in  continuous  aft  transfer  of 
fuel,  and  potential  loss  of  fuel  diuing 
flight. 

Explanation  of  Relevant  Service 
Information 

The  manufactiuer  has  issued  Airbus 
Service  Bulletin  A300-28-6055, 
Revision  01,  dated  July  24, 1998,  which 
describes  procedures  for  removal  of  the 
FLSA  of  the  trim  tank  system, 
modification  of  the  polarization  pin 
code  in  the  electronics  bay,  and 
installation  of  a  new,  improved  FLSA. 
AccompUshment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  The  DGAC 
classified  this  service  bulletin  as 
mandatory  and  issued  French 
airworthiness  directive  98-249-252(B), 
dated  July  1, 1998,  in  order  to  assiue  the 
continued  airworthiness  of  these 
airplanes  in  France. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
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in  the  service  bulletin  described 
previously. 

Cost  Impact 

The  FAA  estimates  that  61  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  3  work  hoxus  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  be  suppUed  by  the  manu&cturer 
at  no  cost  to  the  operators.  Based  on 
these  figures,  the  cost  impact  of  the 
actions  proposed  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $10,980,  or  ' 
$180  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  impUcations  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3)  if 
promidgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Snbfects  in  14  CFR  Part  30 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  punuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Audiority:  49  U.S.C.  106(g).  40113, 44701. 

§39.13    [AmMMtod] 

2.  Section  39.13  is  amended  by 
adding  the  foUowing.new  airworthiness 
directive: 

Aiitnif  Industrie:  Docket  9»-NM-301-AD. 

Applicability:  Model  A30O-600  series 
airplanes  on  which  Airbus  Modification  4801 
was  accomplished  during  production  and  on 
which  Airbus  Modification  10778  (reference 
Airbus  Service  Bulletin  A300-31-6051. 
dated  Jime  28, 1996)  has  been  accomplished; 
except  those  airplanes  on  which  Airbus 
Modification  11683  (reference  Airbus  Service 
Bulletin  A300-28-6055,  dated  )anuary  28, 
1997.  and  Revision  01,  dated  )uly  24, 1998) 
has  been  accomplished;  certificated  in  any 
category- 
Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  perioimance 
of  the  requirements  of  this  AD  is  afCacted,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  (Hevent  continuous  aft  transfer  of  fuel 
due  to  the  fiiel  level  sensing  amplifier  (FLSA) 
not  supplying  electrical  power  to  the  trim 
tank  overflow  sensor,  which  could  result  in 
potential  loss  of  fuel  during  flight, 
accomplish  the  following: 

(a)  Accept  as  provided  by  paragraph  (b)  of 
this  AD,  within  2  months  after  the  effective 
date  of  this  AD,  remove  the  FLSA  of  the  trim 
tank  system,  modify  the  polarization  pin 
code  in  the  electronics  bay,  and  install  a  new, 
improved  FLSA,  in  accordance  with  Airbus 
Service  Bulletin  A300-28-6055.  Revision  01, 
dated  )uly  24. 1998. 

Note  2:  Accomplishment  of  the  actions 
specified  in  paragraph  (a)  of  this  AD.  prior 
to  the  effective  date  of  this  AD,  in  accordance 
with  Airbus  Service  Bulletin  A300-28-605S 
dated  )anuary  28, 1997,  is  considered 
acceptable  for  compliance  with  the 
applicable  actions  specified  in  this  AD. 

(b)  For  airplanes  on  which  Airbus  Service 
Bulletin  A30O-31-6051,  dated  ]une  28. 1996. 
is  accomplished  after  the  effective  date  of 
this  AD:  Concurrent  with  the 
accomplishment  of  Airbus  Service  Bulletin 
A300-31-60S1,  accomplish  the  actions 
required  by  paragraph  (a)  of  this  AD,  in 
accordance  with  Airbus  Service  Bulletin 
A300-28-60S5,  Revision  01,  dated  )uly  24, 
1998. 


(c)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  FLSA  having  part 
number  722-295-2,  on  any  airplane. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate.  Operaton 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch. 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  98-249- 
2S2(B),  dated  July  1, 1998. 

Issued  in  Renton,  Washington,  on 
December  14, 1998. 

DarreU  M.  Pedenon. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc  98-33539  Filed  12-17-98;  8:45  am] 
MUMQ  CODE  4t1»-1S-P 


DEPARTMENT  OF  TRANSPORTATION 

Fwtoral  Aviation  Administration 

14CFRPart39 

[DodiM  No.  •7-NM-244-AD] 

RIN  2120nAA64 

AlrworthlnoM  Diraetlvos;  lAcDonnoii 
Douglas  Modal  DC-9  Sariss  Alrplanaa, 
and  Modal  MD-88  and  MO-OO-aO 
Alrplanaa 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking. 

SUMMARY:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  certain  McDonnell 
Douglas  Model  DC-9-80  series 
airplanes,  and  Model  MD-88  and  MD- 
90-30  airplanes,  that  would  have 
required  replacement  of  the  lanyard 
assembly  pins  of  the  evacuation  slides 
with  solid  stainless  steel  pins.  That 
proposal  was  prompted  by  a  report  that, 
due  to  stress  corrosion  on  the  lanyard 
pins,  the  arms  of  the  lanyard  assembly 
of  the  evacuation  slide  were  found  to  be 
frozen.  This  new  action  revises  the 
proposed  rule  by  expanding  the 
applicability  of  the  proposed  rule  to 
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include  additional  airplanes,  and 
revising  the  type  of  replacement  pins. 
The  actions  specified  by  this  new 
proposed  AD  are  intended  to  prevent 
the  improper  deployment  of  the 
evacuation  slide  due  to  such  stress 
corrosion,  which  could  delay  or  impede 
evacuation  of  passengers  during  an 
emergency. 

DATES:  Comments  must  be  received  by 
January  12. 1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-114, 
Attention:  Rules  Docket  No.  97-NM- 
244-AD.  1601  Lind  Avenue.  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  tbis 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
The  Boeing  Company,  Douglas  Products 
Division,  3855  Lakewood  Boulevard, 
Long  Beach,  California  90846, 
Attention:  Technical  Publications 
Business  Administration,  Dept.  C1-L51 
(2-60).  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington:  or  at 
the  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramoimt 
Boulevard,  Lakewood.  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alan  Sinclair,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramoimt 
Boulevard,  Lakewood,  California  90712; 
telephone  (562)  627-5338;  fax  (562) 
627-5210. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
partici{>ate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argxunents  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  Ught 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  conunents 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments. 


in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposed  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-244-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvaUabilityofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
97-NM-244-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  certain 
McDonnell  Douglas  Model  DC-9-80 
series  airplanes,  and  Model  MD-88  and 
MD-90-30  airplanes,  was  published  as 
a  notice  of  proposed  rulemaking 
(NPRM)  in  the  Federal  Register  on  April 
2. 1998  (63  FR  16172).  That  NPRM 
would  have  required  replacement  of  the 
lanyard  assembly  pins  of  the  evacuation 
slides  with  solid  stainless  steel  pins. 
That  NPRM  was  prompted  by  a  report 
that,  due  to  stress  corrosion  on  the 
lanyard  pins,  the  arms  of  the  lanyard 
assembly  of  the  evacuation  slide  were 
found  to  be  frt>zen.  That  condition,  if 
not  corrected,  could  result  in  the 
improper  deployment  of  the  evacuation 
slide,  which  could  delay  or  impede 
evacuation  of  passengers  during  an 
emergency. 

Comments  Received  to  Previous 
Proposal 

Due  consideration  has  been  given  to 
the  comments  received  in  response  to 
the  NPRM. 

Requests  To  Reference  Latest  Service 
Information 

Several  commenters  request  that  the 
applicability  and  paragraph  (a)  of  the 
proposed  AD  be  revised  to  reference 
Revision  01  of  McDonnell  Douglas  Alert 
Service  Bulletin  DC9-25A357.  Two  of 
these  commenters  state  that  the 
effectivity  Usting  of  this  alert  service 
bulletin  has  been  revised  to  include 
additional  airplanes. 

The  FAA  concurs  with  the 
commentera'  requests  to  reference 
Revision  01  of  the  alert  service  bulletin. 


Since  issuance  of  the  NPRM,  the  FAA 
has  reviewed  and  approved  Revision  01 
of  McDoimell  Douglas  Alert  Service 
Bulletin  DC9-25A357,  dated  March  16, 
1998.  The  replacement  procedures 
described  in  this  revised  alert  service 
bulletin  are  essentially  identical  to  those 
described  in  the  original  version  (which 
was  referenced  in  the  proposed  AD  as 
the  appropriate  source  of  service 
information  for  accomplishment  of  the 
replacement).  However,  the  effectivity 
listing  of  the  alert  service  bulletin, 
among  other  items  (including  afiiected 
spares),  has  been  revised  to  include 
additional  Model  E)C-9  series  airplanes 
and  MD-68  airplanes  that  are  subject  to 
the  identified  imsafe  condition. 
Therefore,  the  FAA  has  revised  the 
supplemental  NPRM  to  reference 
Revision  01  of  the  alert  service  bulletin 
as  the  appropriate  source  of  service 
information  (for  certain  airplanes)  for 
determining  the  applicability  of  the 
supplemental  NPRM,  and  as  an 
additional  source  of  service  information 
for  accomplishing  the  required 
replacement.  The  FAA  also  has  revised 
the  cost  impact  information  and 
paragraph  (b)  of  the  supplemental 
NPRM  according  to  the  revised 
information  specified  in  Revision  01  of 
the  alert  service  bulletin. 

Request  To  Reference  Correct  Tjrpe  oi 
Pin 

One  commenter  points  out  that  the 
pin  specified  in  the  referenced  alert 
service  bulletin  is  not  stainless  steel,  but 
rather  a  corrosion-resistant  steel  pin. 
The  commenter  states  that  a  solid  pin  in 
lieu  of  the  current  roll  pin  would  not  be 
of  any  benefit  in  preventing  corrosion 
since  both  the  existing  pin  [part  number 
(P/N)  MS39086-140]  and  the  proposed 
solid  pin  (P/N  MS16555-628)  are  made 
of  the  same  material  (410  cress  steel). 
The  FAA  acknowledges  that  the  pin 
specified  in  the  referenced  alert  service 
bulletin  is  not  stainless  steeL  The  FAA 
has  consulted  with  Boeing  and 
determined  that  the  alert  service 
bulletin  incorrectly  describes  the  subject 
pin  as  "solid  stainless  steel."  Therefore, 
the  FAA  has  revised  paragraph  (a)  of  the 
supplemental  NPRM  to  read  "solid 
corrosion-resistant  pins"  instead  of 
"solid  stainless  steel  pins." 

Conclusion 

Since  these  changes  expand  the  scope 
of  the  originally  proposed  rule,  the  FAA 
has  determined  that  it  is  necessary  to 
reopen  the  comment  period  to  provide 
additional  opportunity  for  public 
comment. 


Cost  Impact 

There  are  approximately  2.167 
McDomiell  Douglas  Model  DC-9  series 
airplanes,  and  Model  MD-88  and  MD- 
90-30  airplanes  of  the  affected  design  in 
the  worldwide  fleet.  The  FAA  estimates 
that  1,200  airplanes  of  U.S.  registry 
would  be  afiiected  by  this  proposed  AD, 
that  it  would  take  approximately  2  work 
hours  per  airplane  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $2  per  airplane.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
esti^nated  to  be  $146,400,  or  $122  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Bagulatoiy  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  30 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendmeiit 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulatims 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39    ■ 
continues  to  read  as  follows: 

Authoritjr:  49  U.S.C.- 106(g),  40113. 44701. 

§39.13    (Amondedl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  97-NM-244- 
AD. 
Applicability:  Model  DC-9  series  airplanes 
and  Model  MD-A8  airplanes,  as  listed  in 
McDonnell  Douglas  Alert  Service  Bulletin 
DC9-25A357.  Revision  01,  dated  March  16. 
1998;  and  Model  MD-90-30  airplanes,  as 
listed  in  McDonnell  Douglas  Alert  Service 
Bulletin  MD9O-25A0ig.  dated  February  11, 
1997;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whedier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  afEscted,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  vrith  paragraph  (c)  of  this  AD. 
The  request  should  include  an  auessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  imsafe  condition  addressed  by 
this  AD;  and,  if  the  unsaCs  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  imless 
accomplished  previously. 

To  prevent  the  improper  deployment  of  the 
evacuation  slide,  which  could  delay  or 
impede  evacuation  of  passengBrs  during  an 
emergency,  accomplish  the  folknring: 

(a)  Within  180  days  after  the  etEsctive  date 
of  this  AO,  replace  the  lanyard  assembly  pins 
of  the  evacuation  slides  with  solid  conosion- 
resistant  pins,  in  accordance  with  McDonnell 
Douglas  Alert  Service  Bulletin  MD80- 
25A357,  dated  February  11, 1997,  or 
McDoimell  Douglas  Alert  Service  Bulletin 
DC9-25A3S7,  Revisi<»  01,  dated  March  16. 
1998  (for  Model  DC-9  series  airplanes  and 
Model  MD-88  airplanes);  or  McDonnell 
Douglas  Alert  Service  Bulletin  MD90-25A- 
019,  dated  February  11, 1997  (for  Model  MI>- 
90-30  airplanes);  as  applicable. 

(b)  As  of  the  etbctive  date  of  this  AD,  no 
lan^ud  assembly,  part  number  (P/N) 
3961899-1  or  P/N  3956939-501,  shall  be 
installed  on  any  airplane  unless  that 
assembly  has  been  modified  in  accordance 
with  the  requirements  of  paragraph  (a)  of  this 
AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptabb  level  of  safisty  may  be 
used  if  approved  by  the  Manager,  Lm 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  AGO. 


Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Los  Angeles  AGO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  oo 
December  14, 1998. 

Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  98-33537  Filed  12-17-98;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Intwnal  Rwvmhm  Sarvic* 

26  CFR  Parts  land  35 
[REO-118662-«q 
MN  154S-AW78 

Naw  TachnolOQlai  In  RatltMnant  Plana 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

summary:  This  document  contains 
proposed  amendments  to  the 
regulations  governing  certain  notices 
and  consent  required  in  connection 
with  distributions  from  retirement 
plans.  Specifically,  these  proposed 
regulations  set  forth  applicable 
standards  for  the  transmission  of  those 
notices  and  consent  through  electronic 
media  and  modify  the  timing 
requirements  for  providing  certain 
distribution-related  notices.  The 
proposed  regulations  provide  guidance 
to  plan  sponsors  and  administrators  by 
interpreting  the  notice  and  consent 
requirements  in  the  context  of  the 
electronic  administration  of  retirement 
plans.  The  proposed  regulations  affect 
retirement  plan  sponsors, 
administrators,  and  participants.  This 
document  also  provides  notice  of  a 
public  hearing  on  these  proposed 
regulations. 

DATES:  Written  comments  must  be 
received  by  March  18, 1999.  Outlines  of 
topics  to  be  discussed  at  the  public 
hearing  scheduled  for  April  15, 1999,  at 
10  a.m.  must  be  received  by  March  25, 
1999. 

ADDRESSES:  Send  submissions  to: 
CC:DOM<X)RP:R  (REG-118662-98), 
Room  5226.  Internal  Revenue  Service, 
FOB  7604,  Ben  Franklin  Station, 
Washington,  DC.  20044.  Submissions 
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may  be  hand  delivered  Monday  through 
Friday  between  the  hours  of  8  a.m.  and 
5  p.m.  to:  CC:DOM.CORP:R  (REG- 
118662-98).  Courier's  Desk.  Internal 
Revenue  Service,  1111  Ck)nstitution 
Avenue,  NW.,  Washington,  DC. 
Alternatively,  taxpayers  may  submit 
comments  electronically  via  the  Internet 
by  selecting  the  "Tax  Regs"  option  on 
the  IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.ustreas.gov/prod/ 
tax__regs/comments.html.  The  public 
hearing  will  be  held  in  room  2615, 
Internal  Revenue  Service  Building,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  proposed  regulations, 
Catherine  Livingston  Fernandez  (202) 
622-6030;  concerning  submissions  of 
comments  and  the  hearing,  and/or  to  be 
placed  on  the  building  access  list  to 
attend  the  hearing  Michael  L.  Slaughter 
(202)  622-7180  (not  toll-free  numbers). 
SUPPt^MENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  this  notice  of  proposed 
rulemaking  have  been  submitted  to  the 
OfBce  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget,  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regiilatory  Ai&irs, 
Washington,  DC  20503.  with  copies  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer,  OP:FS:FP. 
Washington,  DC  20224.  Comments  on 
the  collection  of  information  should  be 
received  by  February  16, 1999. 
Comments  are  specifically  requested 
concerning:  Whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  Internal  Revenue 
Service,  including  whether  the 
information  will  have  practical  utility; 

The  acciuBcy  of  the  estimated  burden 
associated  with  the  proposed  collection 
of  information  (see  below); 

How  the  quality,  utihty,  and  clarity  of 
the  information  to  be  collected  may  be 
enhanced;  How  the  burden  of 
complying  with  the  proposed 
collections  of  information  may  be 
minimized,  including  through  the 
application  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  service  to  provide 
information.  ^' 


The  collections  of  information  in  this 
proposed  regulation  are  in  26  CFR 
1.402(f)-l,  1.411(a)-ll,  and  35.3405-1. 
This  information  is  required  for  notices 
to  recipients  of  distributions  from 
retirement  plans,  individual  retirement 
accounts,  and  iumuities.  This 
information  will  be  used  to  help 
recipients  make  informed  decisions 
regarding  these  distributions.  The 
collections  of  information  are 
mandatory.  The  likely  respondents  are 
individuals,  business  or  other  for-profit 
institutions,  and  nonprofit  institutions. 

Estimated  total  annual  reporting  and/ 
or  recordkeeping  burden:  477,563  hours. 

Estimated  average  annual  burden 
hours  per  respondent  and/or 
recordkeeper:  76  minutes. 

Estimated  number  of  respondents 
and/or  recordkeepers:  375,000. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  vaUd  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

Section  411(a)(ll)  of  the  Internal 
Revenue  Code  generally  provides  that  if 
the  value  of  a  participant's  accrued 
benefit  exceeds  $5,000.  the  benefit  may 
not  be  immediately  distributed  without 
the  participant's  consent.  Section 
1.411(a)-ll(c)  of  the  Income  Tax 
Regulations  states  that  this  requirement 
applies  imtil  the  later  of  normal 
retirement  age  or  age  62  and  requires 
that  the  consent  be  in  writing.  Section 
1.411(a)-ll(c)(2)  of  the  regulaUons 
provides  that  the  participant's  consent 
is  not  valid  unless,  prior  to  the 
distribution,  the  participant  is  given  an 
explanation  of  the  plan  distribution 
options  (e.g..  lump  sum,  annual 
installments,  aimuity.  etc.)  and  is 
advised  of  the  right  to  defer  the 
distribution  in  a  manner  that  would 
satisfy  the  notice  requirement  of  section 
417(a)(3). 

Section  402(f)  requires  that  the  plan 
administrator  of  a  qualified  retirement 
plan  provide  the  recipient  of  an  ehgible 
rollover  distribution  with  a  written 
explanation  of  the  direct  rollover, 
mandatory  20-percent  income  tax 
withholding,  and  other  relevant  tax 
information.  Section  1.402(f)-l  Q&A-2 
requires  that  notices  imder  section 
402(f)  be  provided  no  less  than  30  and 


no  more  than  90  days  before  the  date  of 
a  distribution,  although  a  participant 
may  waive  the  30-day  period. 

Section  3405(e)(10J(B)  of  the  Code 
requires  the  payor  of  any  designated 
distribution  (other  than  an  eligible 
rollover  distribution)  to  transmit  to  the 
payee  a  notice  of  the  right  not  to  have 
income  tax  withheld  from  the  payment. 

Section  1510  of  the  Taxpayer  Relief 
Act  of  1997  provides  for  the  Secretary 
of  the  Treasury  to  issue  guidance 
designed  to  interpret  the  notice, 
election,  consent,  disclosure,  time,  and 
related  recordkeeping  requirements 
under  the  Code  and  Uie  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA)  regarding  the  use  of  new 
technologies  by  sponsors  and 
administrators  of  retirement  plans  and 
to  clarify  the  extent  to  which  writing 
requirements  imder  the  Code  relating  to 
retirement  plans  permit  "paperless" 
transactions.  Section  1510  provides  that 
the  guidance  must  protect  participant 
and  beneficiary  rights.  Any  final 
regulations  appUcable  to  this  guidance 
may  not  be  effective  imtil  the  first  plan 
year  beginning  at  least  six  months  after 
issuance  as  final  regidations. 

The  IRS  and  Treasury  issued 
Announcement  98-62. 1998-29 
I.RB.13.  to  request  comments  from 
interested  members  of  the  public 
concerning  the  development  of  the 
guidance  described  in  section  1510. 
Annoimcement  98-62  solicited 
information  on  the  kinds  of  electronic  or 
"paperless"  technologies  used  by 
sponsors  and  administrators  in  plan 
administration,  identified  a  niunber  of 
specific  legal  and  practical  issues  for 
comment,  and  requested  that 
commentators  identify  the  issues  most 
in  need  of  administrative  guidance. 
Commentators  generally  encouraged  the 
IRS  and  Treasury  to  issue  guidance 
facilitating  the  use  of  new  technologies 
in  plan  administration,  particularly  the 
use  of  electronic  technologies  for 
transmission  of  the  notices  and  consent 
required  for  plan  distributions.  These 
proposed  regulations  respond  to  the 
comments  by  providing  the  guidance 
most  frequently  requested  by 
commentators. 

Additionally,  in  response  to  many  of 
the  comments  submitted  under 
Annoimcement  98-62.  the  IRS  and 
Treasury  are  issuing  a  notice  concerning 
the  use  of  electronic  media  for  general 
plan  transactions.  The  notice  confirms 
that  the  "paperless"  administration  of 
participant  enrollments,  contribution 
elections,  investment  elections, 
beneficiary  designations  (other  than 
designations  requiring  spousal  consent), 
direct  rollover  elections,  and  certain 
other  transactions  will  not  cause  a 


Federal  Register /Vol.  63.  No.  243 /Friday.  December  18.  1998 /Proposed  Rules 


70073 


qualified  plan  to  fail  to  satisfy  the 
requirements  of  section  401(a)  (or  the 
requirements  for  a  qualified  cash  or 
deferred  arrangement  imder  section 
M)l(k)).  The  notice  is  intended  to  apply 
\o  a  broad  range  of  general  plan 
transactions  and  electronic  media,  but  it 
does  not  apply  to  transactions  for  which 
the  Code,  the  regulations,  or  other 
guidance  of  general  applicability 
prescribes  reqiiirements  for  the  media 
hrough  which  such  transactions  may  be 
conducted  (for  example,  it  does  not 
apply  to  providing  the  section  402(f) 
notice).  Additionally,  the  notice  does 
not  address  the  application  of  Title  I  of 
SA  to  the  use  of  electronic  iQedia  for 
y  plan  transactions. 

ilanation  of  Provisions 

General 

These  proposed  regulations  permit 
the  use  of  electronic  media  for  the 
transmission  of  certain  notices  and 
consent  required  for  distributions  firom 
qualified  plans.  Using  flexible 
standards — ^rather  than  detailed 
requirements — the  proposed 
regulations: 

•  Permitelectronicdelivery  of  the 
notice  of  distribution  options  and  the 
tight  to  defer  imder  section  411(a)(ll), 
the  rollover  notice  under  section  402(f), 
and  the  voluntary  tax  withholding 
notice  under  section  3405(e)(10)(B); 

•  Permit  participant  consent  to  a 
listribution  under  section  411(a)(ll)  to 
36  given  electronically:  and 

•  Permit  a  plan  to  provide  the  section 
411(a)(ll)  and  section  402(f)  notices 
more  than  90  days  before  a  distribution, 
if  the  plan  provides  a  summary  of  the 
notices  within  90  days  before  the 
iistribution. 

Notices  Under  .Sections  402(f), 
411(a)(l  1),  and  3405(e)(10)(B) 

1.  Use  of  Electronic  Media  for  DeUvery 
of  Notices 

The  proposed  regulations  provide 
that,  in  general,  a  plan  may  provide  a 
notice  required  imder  section  402(f), 
lll(a)(ll).  or  3405(e)(10)(B)  either  on  a 
written  paper  document  or  through  an 
slectronic  mediiun  reasonably 
iccessible  to  the  participant  to  whom 
he  notice  is  given.  The  proposed 
regulations  generally  do  not  categorize 
particular  electronic  media  as  either 
lermissible  or  impermissible  for  this 
purpose  and  do  not  prescribe  detailed, 
media-specific  rules.  Instead,  the 
iroposed  regulations  set  forth  generally 
ipplicable  standards  that  are  intended 
xt  parallel  the  key  attributes  of  notices 
irovided  on  written  paper  documents 
Mrithout  imposing  more  stringent 
requirements  on  electronic  notices.  The 


use  of  generally  applicable  standards 
rather  than  detailed  rules  is  consistent 
with  the  comments  received  imder 
Announcement  98-62. 

Under  the  proposed  regulations,  an 
electronic  notice  must  be  provided 
under  a  system  reasonably  designed  to 
give  the  notice  in  a  manner  no  less 
understandable  to  the  participant  than  a 
written  paper  document.  Tlie  no-less-  ' 
understandable  requirement  is  to  be 
applied  taking  into  account  the  method 
of  delivery  and  the  format  and  content 
of  the  electronic  notice;  however,  the 
standard  is  not  intended  to  require  that 
the  electronic  notice  be  identical  in 
form  or  content  to  a  corresponding 
notice  provided  on  a  written  paper 
document  (although  an  electronic  notice 
must  contain  all  the  information  that 
would  be  required  if  the  notice  were 
provided  on  a  written  paper  document). 

The  IRS  and  Treasury  would  expect 
that  provision  of  notices  through  e-mail 
or  a  plan  web  site  would  in  most  cases 
satisfy  the  no-less-understandable 
requirement  under  well  designed 
systems.  However,  the  IRS  and  Treasury 
expect  that  the  amount  and  nature  of  the 
information  that  must  be  provided  in 
the  section  402(f)  notice  would  preclude 
oral  delivery  of  the  full  section  402(f) 
notice  through  a  telephone  system.  By 
contrast,  the  amount  and  nature  of  the 
information  required  in  the  notice  under 
section  3405(e)(10)(B)  is  such  that  the 
no-less-understandable  standard  may  be 
met  by  a  notice  provided  through  a 
telephone  system.  >  Whether  a  section 
411(a)(ll)  notice  may  be  provided 
throu^  a  telephone  system  will  depend 
on  the  complexity  of  the  plan 
distribution  options.  A  plan  with  a  few 
simple  distribution  options  could 
provide,  through  a  well  designed 
telephone  system,  a  section  411(a)(ll) 
notice  that  is  just  as  understandable  as 
a  notice  provided  on  a  written  paper 
document;  a  plan  with  more  numerous 
or  more  complex  distribution  options 
may  not  be  able  to  satisfy  the  no-less- 
understandable  standard  in  that 
manner. 

The  IRS  and  Treasury  believe  that 
participants  should  be  able  to  receive  a 
written  papw  notice  from  the  plan  on 
request  and  that  the  right  to  receive  a 
written  paper  notice  is  an  important 
safeguanl  for  participants.  Many  of  the 
comments  submitted  under 
Announcement  98-62  strongly 
supported  this  proposition.  Certain 
participants  may  be  unable  to  use 


'  The  permiMibtlity  under  the  proposed 
regulations  of  providing  the  section  3405  notice 
through  an  electronic  medium  is  not  limited  to 
qualified  plans  described  in  section  401(a);  rather, 
it  applies  with  respect  to  any  payor  under  section 
340S. 


paperless  technologies  in  an  effective 
manner,  particularly  as  these  new 
technologies  emerge  and  change 
rapidly.  In  such  cases,  the  right  to 
receive  a  notice  on  a  written  paper 
document  may  be  necessary  to  ensure 
that  the  participant  has  an  adequate 
opportunity  to  deliberate  about  his  or 
her  rights  and  options  (and  to  seek 
advice  bom  third  parties,  if  desired).  In 
accordance  with  these  considerations, 
the  proposed  regulations  provide  that  a 
participant  who  is  given  a  legally 
required  notice  through  an  electronic 
medium  be  advised  at  the  time  the 
notice  is  given  that  he  or  she  may 
request  and  receive  the  notice  on  a 
written  paper  document  at  no  charge. 

Because  of  its  potential  significance  to 
individuals,  this  written  paper  notice 
must  be  a  copy  that  participants  can 
retain  for  their  own  records  (thus,  a 
posted  copy  is  not  adequate).  Merely 
making  paper  notices  avail^le  through 
the  electronic  mediiun  used  to  deliver 
the  notice  or  another  electronic  medium 
(for  example,  by  including  a  "print" 
option  on  an  e-mail  system  or  a  web 
site)  is  not  adequate  because  of  the 
uncertainty  in  determining  whether  a 
participant  will  in  fact  be  able  to 
generate  the  paper  version  of  the -notice. 
A  written  paper  notice  furnished  on 
request  need  not  contain  precisely  the 
same  information  or  be  presented  in  the 
same  format  as  the  notice  delivered 
through  an  electronic  medium.  Rather, 
the  written  paper  notice  (like  the 
electronic  notice)  need  only  satisfy  the 
appUcable  legal  requirements  regarding 
that  notice. 

These  generally  applicable  standards 
for  electronic  notices  are  illustrated  by 
several  examples.  The  examples 
illustrate  whether  certain  uses  of 
electronic  technologies  satisfy  the 
proposed  regulations,  but  they  are  not 
intended  to  constitute  an  exhaustive  Ust 
of  permissible  uses,  systems,  or  media. 
Other  uses,  systems,  or  media  (whether 
extant,  such  as  CD-ROM  or  touch-screen 
kiosk,  or  not  yet  developed)  that  satisfy 
the  applicable  standards  would  be 
permitted. 

To  conform  the  rules  for  providing  the 
section  411(a)(ll)  notice  to  the 
standards  described  above,  the  proposed 
regulations  remove  from  the  existing 
regulations  the  requirement  that  the 
section  41  l(a)(ll)  notice  be  received  "in 
a  manner  that  would  satisfy  the  notice 
requirements  of  section  417(a)(3)."  Also, 
while  they  do  not  remove  references  in 
the  existing  regulations  to  the  "written" 
section  402(f)  notice  (because  the 
statutory  provisions  of  section  402(f) 
specifically  refer  to  a  "wTitten"  notice), 
the  proposed  regulations  provide  for  the 
electronic  transmission  of  the  section 
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402(f)  notice  and  modify  the  timing 
requirement  for  providing  that  notice. 

2.  Flexibility  for  Timing  Requirement  in 
Providing  Notices 

The  proposed  regulations  modify  the 
timing  requirement  for  providing  the 
section  402(f)  and  section  411(a)(ll) 
notices.  Under  existing  regulations, 
those  notices  must  be  provided  no  less 
than  30  days  and  no  more  than  90  days 
before  the  date  of  a  distribution, 
although  a  participant  is  permitted  to 
waive  the  30-day  period.  ^  As  discussed 
above,  the  proposed  regulations  permit 
plans  with  comparatively  few  and 
simple  distribution  options  to  provide 
the  section  411{a){ll}  notice  through  a 
variety  of  electronic  media,  including 
(in  many  cases)  automated  telephone 
systems.  This  will  make  it  easier  for 
those  plans  to  provide  the  notice  within 
the  90/30-day  period  (for  example,  by 
providing  the  notice  when  a  participant 
requests  a  distribution  through  the 
automated  telephone  system).  Similarly, 
plans  with  more  numerous  or  more 
complex  distribution  options  that  use  an 
e-mail  system  or  a  web  site  may  provide 
the  notice  when  a  participant  requests  a 
distribution  through  the  e-mail  system 
or  the  web  site. 

The  proposed  regulations  also  provide 
flexibility  with  respect  to  the  90-day 
period  by  providing  an  alternative 
timing  rule  under  sections  402(f)  and 
411(a)(ll).  Under  this  alternative  timing 
rule,  a  plan  may  give  the  full  section 
402(f)  and  section  411(a)(ll)  notices 
more  than  90  days  before  the 
distribution  and  provide  the  participant 
a  smnmary  of  the  notice  during  the  90/ 
30-day  period.  The  full  notice  is  not 
required  to  be  provided  on  a  regular 
periodic  basis  and  could  be  provided  in 
connection  with  other  materials  (for 
example,  in  the  siunmary  plan 
description  or  in  a  brochiue  describing 
plan  distribution  featiues),  but  it  must 
be  updated  (and  provided  to  the 
participant)  as  necessary  to  ensure 
accuracy  as  of  the  time  the  summary  is 
provided. 

The  summary  of  the  notice  must  set 
forth  the  material  provisions  of  the 
notice,  must  refer  the  participant  to  the 
most  recent  occasion  on  which  the  full 
notice  was  provided  (and,  in  the  case  of 
a  notice  provided  in  a  document — such 
as  the  siunmary  plan  description — ^that 
contains  other  information,  must 
identify  that  dociunent  and  must 
indicate  where  the  notice  may  be  found 


*The  timing  requirements  and  waiver  provisions 
for  purposes  of  the  section  4n(a)(ll)  notice  are 
provided  in  Treasury  Regulations  §§  1.411(a)- 
ll(c)(2)(ii)  and  (iii).  which  are  part  of  final 
regulations  published  elsewhere  in  this  issue  of  the 
FMfanl  Ragirtw. 


in  that  document),  and  must  advise  the 
participant  of  the  right  to  request  and 
receive  a  full  notice  without  charge.  The 
plan  could  make  this  full  notice 
available  through  an  electronic  mediimi 
imder  a  system  that  satisfies  the 
standards  discussed  above  if  it  also 
offers  the  participant  the  option  to 
request  the  full  notice  on  a  written 
paper  document.  Whether  written  or 
electronic,  the  full  notice,  if  requested, 
must  be  provided  without  charge  no 
fewer  than  30  days  prior  to  the  date  of 
the  distribution  (although  the 
participant  may  waive  this  30-day 
period). 

In  the  case  of  the  section  411(a)(ll) 
notice,  the  siunmary  will  consist  of  a 
statement  that  the  participant  has  a  right 
to  defer  receipt  of  die  distribution  (if 
applicable)  and  a  summary  of  the  plan 
distribution  options.  In  the  case  of  the 
section  402(f)  notice,  the  summary  must 
siunmarize  the  principal  provisions  of 
the  section  402(f)  notice.  The  use  of 
electronic  media  to  provide  these 
summaries  is  subject  to  the  same 
generally  applicable  standards  that 
apply  to  the  electronic  transmission  of 
the  full  section  411(a)(ll)  and  section 
402(f)  notices,  as  described  above.  In 
contrast  to  the  full  section  402(f)  notice, 
however,  the  IRS  and  Treasury  beUeve 
that  the  summary  of  the  section  402(f) 
notice  can  be  provided  orally  through  a 
well  designed  telephone  system  in  a 
manner  no  less  understandable  than  a 
written  paper  summary.  The  following 
summary,  based  on  the  summary  set 
forth  in  Notice  92-48, 1992-2  C.B.  377, 
is  an  example  of  a  section  402(f) 
summary  that  may  be  provided  through' 
an  automated  telephone  system: 

Summaiy  of  Notioe  Kegarding  Important 
Tax  Information 

The  following  is  a  brief  explanation  of  an 
important  decision  you  must  make  about  any 
distribution  you  request  from  the  Plan.  Please 
listen  to  it  carefully.  You  can  find  a  more 
complete  written  explanation  of  these  rules 
in  the  Summary  Plan  Description  for  the 
Plan,  beginning  on  page  x.  You  can  obtain  a 
free  copy  of  the  complete  explanation  from 
the  Personnel  Office,  or  you  will  have  an 
opportimity  at  the  end  of  this  message  to 
request  to  have  a  copy  mailed  to  you. 

A  payment  from  the  Plan  may  be  eligible 
for  "rollover"  treatment.  A  payment  that  is 
eligible  for  "rollover"  can  be  taken  in  two 
ways.  You  can  have  ALL  OR  ANY  PORTION 
of  your  payment  either  (1)  PAID  IN  A 
"DIRECT  ROLLOVER"  or  (2)  PAID  TO  YOU. 

A  rollover  is  a  payment  of  your  Plan 
benefits  to  your  individual  retirement 
arrangement  (IRA)  or  to  another  employer 
plan.  This  choice  will  affect  the  tax  you  owe. 
If  you  choose  a  DIRECT  ROLLOVER 

1.  Your  payment  will  not  be  taxed  in  the 
current  year  and  no  income  tax  will  be 
withheld. 


2.  Your  payment  will  be  made  directly  to 
your  IRA  or.  if  you  choose,  to  another 
employer  plan  that  accepts  your  rollover. 

3.  Your  payment  will  be  taxed  later  when 
you  Uke  it  out  of  the  IRA  or  the  employer 
plan. 

If  you  choose  to  have  your  Plan  benefits 
PAID  TO  YOU 

1.  You  %vill  receive  only  80%  of  the 
payment,  because  the  plan  administrator  is 
required  to  withhold  20%  of  the  payment 
and  send  it  to  the  IRS  as  income  tax 
withholding  to  be  credited  against  your  taxes. 

2.  Your  payment  will  be  taxed  in  the 
cuirent  year  unless  you  roll  it  over.  You  may 
be  able  to  use  special  tax  rules  that  could 
reduce  the  tax  you  owe.  However,  if  you 
receive  the  payment  before  age  59>/i,  you  also 
may  have  to  pay  an  additional  10%  tax. 

3.  You  can  roll  over  the  payment  by  paying 
it  to  your  IRA  or  to  another  employer  plan 
that  accepts  your  rollover  within  60  days  of 
receiving  the  payment.  The  amount  rolled 
over  will  not  be  taxed  until  you  take  it  out 

of  the  IRA  or  employer  plan. 

4.  If  you  choose  to  have  your  Plan  benefits 
paid  to  you  and  you  want  to  roll  over  100% 
of  the  payment  to  an  IRA  or  an  employer 
plan,  YOU  MUST  FIND  OTHER  MONEY  TO 
REPLACE  THE  20%  THAT  WAS 
WTTHHELD.  If  you  roll  over  only  the  80% 
that  you  received,  you  will  be  taxed  on  the 
20%  that  was  withheld  and  that  is  not  rolled 
over. 

You  can  find  a  complete  explanation  of 
these  rules,  as  well  as  additional  rules  that 
may  apply  in  special  circumstances, 
beginning  on  page  x  of  your  Summary  Plan 
Description.  You  can  also  obtain  a  free  copy 
of  the  complete  explanation  from  the 
Personnel  Office. 

If  you  wish  to  have  a  free  copy  of  the 
complete  explanation  mailed  to  you,  press  1. 

If  you  wish  to  hear  this  explanation  again, 
press  2. 

If  you  %yish  to  end  this  transaction  now, 
without  requesting  any  distribution,  press  3. 

If  you  wish  to  continue  with  this 
transaction,  press  4. 

Consent  Under  Section  41  l(a)(l  1) 

The  proposed  regulations  provide 
that,  in  general,  a  plan  may  receive  a 
participant's  consent  either  on  a  written 
paper  document  or  through  an 
electronic  medium  reasonably 
accessible  to  the  participant.  As  in  the 
case  of  participant  notices,  the  proposed 
regulations  generally  do  not  categorize 
particular  electronic  media  as  either 
permissible  or  impermissible  for  this 
purpose  and  do  not  prescribe  detailed, 
media-specific  rules.  Instead,  the 
proposed  regulations  set  forth  generally 
applicable  standards  for  transmitting 
consent  through  electronic  media.  The 
standards  are  intended  to  parallel  the 
key  attributes  of  participant  consent 
provided  on  written  paper  documents 
without  imposing  more  stringent 
requirements  on  electronic  consents.  To 
conform  the  existing  regulations  to  this 
change,  the  proposed  regulations 
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remove  the  requirement  that  a 
participant's  consent  be  "written." 

The  proposed  regulations  provide  that 
participant  consent  transmitted  through 
an  electronic  medium  must  be  given 
under  a  system  that  is  reasonably 
designed  to  preclude  an  individual 
other  than  the  participant  firom  giving 
the  consent  and  that  provides  the 
participant  a  reasonable  opportimity  to 
review  and  to  confirm,  modify,  or 
rescind  the  terms  of  the  distribution 
before  the  consent  to  the  distribution 
becomes  efiiective.  The  proposed 
regulations  do  not  set  out  specific  rules 
regarding  adequate  identification  or 
authentication  of  participants;  the  IRS 
and  Treasiuy  note,  however,  that  many 
comments  submitted  under 
Announcement  98-62  confirmed  that 
"paperless"  systems  ordinarily  use 
passwords  and  personal  identification 
numbers  to  ensure  participant  identity 
in  plan  transactions. 

The  requirement  that  a  participant  be 
given  a  reasonable  opportimity  to 
review  and  to  confinn,  modify,  or 
rescind  the  terms  of  a  distribution 
before  his  or  her  consent  becomes 
effective  is  not  intended  to  require  a 
mandatory  rescission  period  after  a 
transaction  has  been  completed;  it  is 
sufficient  for  the  plan  to  provide  this 
opportimity  immediately  before  the 
participant  completes  the  session  in 
which  the  consent  is  given  (for  example, 
before  exiting  the  plan  web  site  or  at  the 
end  of  an  automated  telephone 
transaction).  The  opportunity  to  review 
and  to  confinn,  modify,  or  rescind  the 
terms  of  the  distribution  may  be 
compared  to  a  participant's  opportunity 
to  review  the  terms  of  a  distribution  on 
a  written  paper  distribution  election 
form  prior  to  submitting  that  written 
paper  form  to  the  plan. 

Many  comments  submitted  under 
Announcement  98-62  indicated  that  it 
is  a  very  common  practice  in  electronic 
plan  administration  to  provide 
participants  with  confirmations  (usually 
written  confirmations)  of  plan 
transactions.  The  receipt  of  a 
confirmation  is,  for  the  participant, 
analogous  to  the  opportunity  to  retain  a 
photocopy  of  a  vmtten  paper 
distribution  election  form.  Consistent 
with  these  comments,  the  proposed 
regulations  provide  for  the  plan  to  give 
the  participant  a  confirmation  of  the 
terms  of  the  distribution  within  a 
reasonable  time  after  the  participant  has 
given  consent  through  an  electronic 
medium.  However,  the  confirmation  of 
the  participant's  consent  to  the 
distribution  generally  need  not  be  given 
through  a  written  paper  dociunent;  it 
may  be  given  through  any  electronic 
medium  that  would  satisfy  the 


provisions  of  the  proposed  regulations 
for  delivery  of  the  section  411(a)(ll) 
notice.  (Thus,  if  the  confirmation  is 
given  through  an  electronic  medium, 
the  participant  must  be  given  the  right 
to  request  and  to  receive  the 
confirmation  on  a  written  paper 
dociunent.)  Additionally,  die 
confirmation  need  not  be  given  as  a 
separate  transaction.  For  example,  the 
confirmation  could  be  given 
immediately  before  completion  of  a 
session  conducted  on  a  plan  web  site. 
Alternatively,  a  plan  could  provide  the 
confirmation  by  reflecting  the 
transaction  in  a  participant's  periodic 
account  statement  (provided  that  the 
confirmation  is  given  within  a 
reasonable  time  after  the  consent). ^ 

As  with  notices,  the  general  standards 
for  the  section  411(a)(ll)  consent  are 
illustrated  by  several  examples  intended 
to  describe  in  broad  terms  certain  uses 
of  electronic  technologies  that  would 
satisfy  the  proposed  regulations.  The 
examples  illustrate  consent  given 
through  e-mail,  web  sites  (Internet  or 
intranet),  and  automated  telephone 
systems  and  clarify  that  a  participant 
may  consent  to  a  distribution  ortdly 
through  an  automated  telephone  system. 
The  examples  are  not  intended  to 
constitute  an  exhaustive  list  of 
permissible  uses,  systems,  or  electronic 
media  or  to  imply  that  other  uses, 
systems,  or  electronic  media  (whether 
extant  or  not  yet  developed)  would  fail 
to  satisfy  the  proposed  regulations. 

Other  Transactions  and  Recordkeeping 

A  few  comments  submitted  under 
Announcement  98-62  requested 
guidance  on  the  use  of  electronic  media 
for  waivere  of  the  qualified  Joint  and 
survivor  annuity  and  the  qualified 
preretirement  survivor  annuity,  spousal 
consent,  and  related  explanations  under 
section  417.  Guidance  on  those  issues 
has  not  been  issued  at  this  time  because 
any  use  of  electronic  media  for  those 
purposes — as  well  as  for  the  notice 
requirements  of  sections  401(k)(12)  and 
401(m)(ll)  (pertaining  to  the  safe  harbor 
methods  of  satisfying  the 
nondiscrimination  requirements  of 
sections  401  (k)  and  (m))  and  the  notice 
requirements  of  section  204(h)  of 
ERISA — ^would  raise  substantial  issues 


'  Several  conunentaton  requested  that  guidance 
on  electronic  plan  administration  clarify  that 
participant*  need  not  receive  %«rritten  paper 
confirmation  of  every  plan  tranMCtion  conducted 
through  an  electronic  medium  (such- as  an  inquiry 
regarding  a  piarticipant's  account  value).  The  IRS 
and  Treasury  note  that  (apart  from  the  provision  of 
the  proposed  regulations  described  above]  neither 
the  Code  or  the  regulations  impose  a  requirement 
to  provide  confirmation  (written  or  otherwise)  of 
plan  transactions  conducted  through  an  electronic 
medium. 


distinct  from  those  raised  by  the  use  of 
electronic  media  for  the  notice  and 
consent  requirements  of  sections  402(f), 
411(a)(ll),  and  3405(e)(10)(B).  The  IRS 
and  Treasiuy  will  be  reviewing  those 
issues  and  will  consider  whether 
guidance  should  be  issued  in  the  future. 

Several  comments  also  requested 
guidance  regarding  the  use  of  electronic 
media  for  withholding  elections  imder 
section  3405.  The  IRS  and  Treasury  are 
issuing  guidance  permitting  payors  to 
establish  systems  to  receive  Form  W-4P 
(Withholding  Certificate  for  Pension  or 
Annuity  Payments)  electronically. 
Interested  parties  are  invited  to  submit 
comments  concerning  what,  if  any, 
additional  guidance  is  needed 
concerning  the  use  of  electronic  media 
for  withholding  elections  under  section 
3405. 

Several  comments  submitted  under 
Announcement  98-62  addressed 
recordkeeping  under  sectimi  6001  for 
electronic  plan  administration.  Revenue 
Procedure  98-25, 1998-11 1.R.B.  7. 
specifies  the  basic  requirements  that  the 
IRS  considers  to  be  essential  in  cases 
where  a  taxpayer's  records  are 
maintained  within  an  Automatic  Data 
Processing  system.  Under  section  3.01 
of  Revenue  Procedure  98-25,  these 
requirements  apply  to  employee  plans. 
Additionally,  Revenue  Procedure  97-22, 
1997-1  C.B.  652,  provides  guidance  to 
taxpayers  maintaining  books  and 
records  by  using  an  electronic  storage 
system  that  either  images  their  hardcopy 
(paper)  books  and  records,  or  transfere 
their  computerized  books  and  records, 
to  an  electronic  storage  medium,  such  as 
an  optical  disk.  Under  section  3.02  of 
Revenue  Procedure  97-22.  the 
requirements  of  that  revenue  procedure 
apply  employee  plans.  The  IRS  and 
Treasury  invite  interested  parties  to 
submit  comments  on  what  specific 
guidance  is  needed  concerning 
recordkeeping  requirements  for 
electronic  plan  administration  in 
addition  to  that  provided  in  Revenue 
Procedures  98-25  and  97-22. 

Reliance 

Plan  sponsore  and  administratore  may 
rely  on  these  proposed  regulations  for 
guidance  pending  the  issuance  of  final 
regulations.  If,  and  to  the  extent,  future 
guidance  is  more  restrictive  than  the 
guidance  in  these  proposed  regulations, 
the  future  guidance  will  be  applied 
without  retroactive  effect. 

Propoaed  Efiiective  Date 

These  regulations  are  proposed  to  be 
eflective  the  first  day  of  the  first  plan 
year  beginning  on  or  after  the  date  that 
is  six  months  after  they  are  pubUshed  in 
the  Federal  Register  as  final  regulations. 
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Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  is  hereby 
certified  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  certification  is  based  on  the  fact 
that  the  regulations  provide  paperless 
alternatives  to  notices  that  otherwise 
must  be  sent  as  written  paper 
docimients.  It  is  anticipated  that  most 
small  businesses  affected  by  these 
regulations  will  be  sponsors  of 
retirement  plans.  Since  these  notices  are 
provided  only  upon  distributions  and 
since,  in  the  case  of  a  small  plan,  there 
will  be  relatively  few  distributions  per 
year,  small  plans  that  implement  a 
paperless  system  for  delivering  these 
notices  will  likely  contract  for  them  as 
part  of  a  paperless  system  for 
distributions  offered  by  outside  vendors. 
The  paperless  delivery  of  the  notices 
will  only  add  a  minor  increment  to  the 
cost  of  these  paperless  distribution 
systems  or  the  plan  sponsor  will 
continue  to  use  a  paper-based  system. 
Accordingly,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Code,  this  notice 
of  proposed  rulemaking  will  be 
submitted  to  the  Chief  Coimsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Cmmnents  and  Public  Hearing 

Before  these  proposed  regidations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
electronic  and  written  comments  (a 
signed  original  and  eight  (8)  copies)  that 
are  submitted  timely  to  the  IRS.  The  IRS 
and  Treasury  specifically  request 
comments  on  the  clarity  of  the  proposed 
regulations  and  how  it  may  be  made 
easier  to  imderstand.  All  comments  will 
be  available  for  public  inspection  and 
copying. 

A  public  hearing  has  been  scheduled 
for  April  15, 1999,  at  10  a.m.  in  room 
2615,  Internal  Revenue  Service 
Building,  1111  Constitution  Avenue, 
NW..  Washington,  DC.  Due  to  security 
procedures,  visitors  must  enter  at  the 
10th  Street  entrance,  located  between 
Constitution  and  Pennsylvania 
Avenues.  NW.  In  addition,  al!  visitors 
must  present  a  photo  identification  to 
enter  the  building.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  immediate 
entrance  area  more  than  15  minutes 
before  the  hearing  staris.  For 
information  about  having  your  name 


placed  on  the  building  access  list,  see 
the  FOR  FURTHER  INFORMATION  CONTACT 
section  of  this  preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  that  wish  to  present  oral 
comments  at  the  hearing  must  submit 
written  conunents  and  an  outline  of 
topics  to  be  discussed  and  the  time  to 
be  devoted  to  each  topic  (signed  original 
and  eight  (8)  copies)  by  March  25, 1999. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Catherine  Livingston 
Fernandez,  Office  of  the  Associate  Chief 
Counsel  (Employee  Benefits  and  Exempt 
Organizations),  Internal  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  35 

Employment  taxes.  Income  taxes. 
Reporting  and  recordkeeping 
requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1  and  35 
are  proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read,  in  part,  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Par.  2.  Section  1.402(f)-l  is  amended 
by: 

1.  Revising  Q&A-2. 

2.  Adding  Q&A-5  and  Q&A-6. 
The  revision  and  additions  read  as 

follows: 

§  1 .402(0-1    Required  explanation  of 
eligible  rollover  distributions;  questions 
and  answers. 

***** 

Q-2:  When  must  the  plan 
administrator  provide  the  section  402(f) 
notice  to  a  distributee? 

A-2:  The  plan  administrator  must 
provide  the  section  402(f)  notice  to  a 
distributee  at  a  time  that  satisfies  either 
paragraph  (a)  or  (b)  of  this  Q&A-2. 


(a)  Paragraph  (a)  of  this  Q&A-2  is 
satisfied  if  the  plan  administrator 
provides  a  distributee  with  the  section 
402(f)  notice  no  less  than  30  days  and 
no  more  than  90  days  before  the  date  of 
a  distribution.  However,  if  the 
distributee,  after  having  received  the 
section  402(f)  notice,  affirmatively  elects 
a  distribution,  a  plan  will  not  fail  to 
satisfy  section  402(f)  merely  because  the 
distribution  is  made  less  than  30  days 
after  the  section  402(f)  notice  was 
provided  to  the  distributee,  provided 
the  plan  administrator  clearly  indicates 
to  the  distributee  that  the  distributee  has 
a  right  to  consider  the  decision  of 
whether  or  not  to  elect  a  direct  rollover 
for  at  least  30  days  after  the  notice  is 
provided.  The  plan  administrator  may 
use  any  method  to  inform  the 
distributee  of  the  relevant  time  period, 
provided  that  the  method  is  reasonably 
designed  to  attract  the  attention  of  the 
distributee.  For  example,  this 
information  could  be  either  provided  in 
the  section  402(f)  notice  or  stated  in  a 
separate  document  (e.g.,  attached  to  the 
election  form)  that  is  provided  at  the 
same  time  as  the  notice.  For  purposes  of 
satisfying  the  requirement  in  the  first 
sentence  of  paragraph  (a)  of  this  Q&A- 
2,  the  plan  administrator  may  substitute 
the  annuity  starting  date,  within  the 
meaning  of  §  1.401(a)-20,  Q&A-IO,  for 
the  date  of  the  distribution. 

(b)  This  paragraph  (b)  is  satisfied  if 
the  plan  administrator — 

(1)  Provides  a  distributee  with  the 
section  402(f)  notice; 

(2)  Provides  the  distributee  with  a 
summary  of  the  section  402(f)  notice 
within  the  time  period  described  in 
paragraph  (a)  of  this  Q&A-2;  and 

(3)  If  the  distributee  so  requests  after 
receiving  the  simimary  described  in 
paragraph  (b)(2)  of  this  Q&A-2,  provides 
the  section  402(f)  notice  to  the 
distributee  without  charge  and  within 
the  period  specified  in  paragraph  (a)  of 
this  Q&A-2  (disregarding  the  90-day 
period  described  in  paragraph  (a)  of  this 
Q&A-2).  The  summary  described  in 
paragraph  (b)(2)  of  this  Q&A-2  must  set 
forth  a  summary  of  the  principal 
provisions  of  the  section  402(f)  notice, 
must  refer  the  distributee  to  the  most 
recent  occasion  on  which  the  section 
402(f)  notice  was  provided  (and,  in  the 
case  of  a  notice  provided  in  any 
document  containing  information  in 
addition  to  the  notice,  must  identify  that 
dociunent  and  must  indicate  where  the 
notice  may  be  found  in  that  document), 
and  must  advise  the  distributee  that, 
upon  request,  a  copy  of  the  section 
402(0  notice  wrill  be  provided  without 
charge. 
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Q-5:  Will  the  requirements  of  section 
402(1)  be  satisfied  if  a  plan  administrator 
provides  a  distributee  with  the  section 
402(f)  notice  or  the  stunmary  of  the 
notice  described  in  paragraph  (b)(2)  of    ' 
Q&A-2  of  this  section  o&er  than 
through  a  written  paper  doounent? 

A-5:  A  plan  administrator  may 
provide  a  distributee  with  the  section 
402(f)  notice  or  the  siunmary  of  that 
notice  described  in  paragraph  (b)(2)  of 
Q&A-2  of  this  section  either  on  a 
written  paper  document  or  through  an 
electronic  medium  reasonably 
accessible  to  the  distributee.  A  notice  or 
simunary  provided  through  an 
electronic  medium  must  be  provided 
under  a  system  that  satisfies  the 
following  requirements: 

(a)  The  system  must  be  reasonably 
designed  to  provide  the  notice  or 
siunmary  in  a  manner  no  less 
understandable  to  the  distributee  than  a 
written  paper  document. 

(b)  At  the  time  the  notice  or  siunmary 
is  provided,  the  distributee  must  be 
advised  that  the  distributee  may  request 
and  receive  the  notice  on  a  written 
paper  document,  and,  upon  request,  that 
document  must  be  provided  to  the 
distributee  at  no  charge. 

Q-6:  Are  there  examples  that 
illustrate  the  provisions  of  Q&A-2  and 
QftA-S  of  this  section? 

A-6:  The  following  examples 
illustrate  the  provisions  of  Q&A-2  and 
Q&A-5  of  this  section: 

Example  1.  A  qualified  plan  (Plan  A) 
pennits  participants  to  request  distributions 
by  e-mail.  Under  Plan  A's  system  for  such 
transactions,  a  participant  must  enter  his  or 
her  account  niunber  and  personal 
identification  number  (PD^O;  this  information 
must  match  that  in  Plan  A's  records  in-order 
for  the  transaction  to  proceed.  If  a  participant 
changes  his  or  her  PIN,  the  participant  may 
not  proceed  with  a  transaction  until  Plan  A 
has  sent  confirmation  of  the  change  to  the 
participant.  If  a  participant  requests  a 
distribution  from  Plan  A  by  e-mail  and  the 
distribution  is  an  eligible  rollover 
distribution,  the  plan  administrator  provides 
the  participant  with  a  section  402(f)  notice  by 
e-mail.  The  plan  administrator  also  advises 
the  participant  that  he  or  she  may  request  the 
section  402(f)  notice  on  a  written  paper 
document  and  that,  if  the  participant  so 
requests,  the  written  paper  document  will  be 
provided  at  no  charge.  To  proceed  with  the 
distribution  by  e-mail,  the  participant  must 
acknowledge  receipt,  review,  and 
comprehension  of  the  section  402(f)  notice. 
Plan  A  does  not  fiail  to  satisfy  the  notice 
requirement  of  section  402(f)  merely  because 
the  notice  is  provided  to  the  participant  other 
than  through  a  written  paper  document. 

Example  2.  A  qualified  plan  (Plan  B) 
permits  participants  to  request  distributions 
through  the  Plan  B  web  site  (Internet  or 
intranet).  Under  Plan  B's  system  for  such 
transactions,  a  participant  must  enter  his  or 
her  account  number  and  personal 


identification  number  (PIN);  this  information 
must  match  that  in  Plan  B's  records  in  order 
for  the  transaction  to  proceed.  If  a  participant 
changes  his  or  her  PIN,  the  participant  may 
not  proceed  with  a  transaction  until  Plan  B 
has  sent  confirmation  of  the  change  to  the 
participant.  A  participant  may  request  a 
distribution  from  Plan  B  by  following  the 
applicable  instructions  on  the  Plan  B  web 
site.  After  the  participant  has  requested  a 
distribution  that  is  an  eligible  rollover 
distribution,  the  participant  is  automatically 
shown  a  page  on  the  web  site  containing  a 
section  402(f)  notice.  Although  this  page  of 
the  web  site  may  be  printed,  the  page  also 
advises  the  participant  that  he  or  she  may 
request  the  section  402(f)  notice  on  a  written 
paper  docimient  and  that,  if  the  participant 
so  requests,  the  wrritten  paper  document  will 
be  provided  at  no  charge.  To  proceed  with 
the  distribution  through  the  web  site,  the 
participant  must  acknowledge  review  and 
comprehension  of  the  section  402(f)  notice. 
Plan  B  does  not  fail  to  satisfy  the  notice 
requirement  of  section  402(f)  merely  because 
the  notice  is  provided  to  the  participant  other 
than  through  a  vrritten  paper  document 
Example  3.  A  qualified  plan  (Plan  C) 
permits  particiftants  to  request  distributions 
through  Plan  C's  automated  telephone 
system.  Under  Plan  C's  system  for  such 
transactions,  a  participant  must  enter  his  or 
her  account  number  and  personal 
identification  number  (PD^;  this  information 
must  liiatch  that  in  Plan  Ca  records  in  order 
for  the  transaction  to  proceed.  If  a  participant 
changes  his  or  her  PIN,  the  participant  may 
not  proceed  with  a  transaction  until  Plan  C 
has  sent  confirmation  of  the  change  to  the 
participant.  Plan  C  provides  the  section 
402(f)  notice  in  the  summary  plan 
description,  the  most  recent  version  of  which 
was  distributed  to  participants  in  1997.  A 
participant  may  request  a  distribution  from 
Plan  C  by  following  the  applicable 
instructions  on  the  automated  telephone 
system.  In  1999,  a  participant,  using  Plan  C's 
automated  telisphone  system,  requests  a 
distribution  that  is  an  eligible  rollover 
distribution.  The  automated  telephone 
system  refns  the  participant  to  the  most 
recent  occasion  on  which  the  section  402(f) 
notice  was  provided  in  the  simunary  plan 
description,  informs  the  participant  where 
the  section  402(f)  notice  may  be  located  in 
the  siunmary  plan  description,  and  provides 
an  oral  summary  of  the  material  provisions 
of  the  section  402(f)  notice.  The  system  also 
advises  the  participant  that  the  participant 
may  request  the  section  402(f)  notice  on  a 
written  paper  docimient  and  that,  if  the 
participant  so  requests,  the  written  paper 
document  will  be  provided  at  no  charge. 
Before  proceeding  with  the  distribution,  the 
participant  must  acknowledge 
comprehension  of  the  summary.  Under  Plan 
C's  system  for  processing  such  transactions, 
the  particip>ant's  distribution  will  be  made  no 
more  than  90  days  and  no  fewer  than  30  days 
after  the  participant  requests  the  distribution 
and  receives  the  summary  of  the  section 
402(f)  notice  (unless  the  participant  waives 
the  30-day  period).  Plan  C  does  not  fell  to 
satisfy  the  notice  requirement  of  section 
402(f)  merely  because  Plan  C  provides  a 
summary  of  the  section  402(f)  notice  or 


merely  because  the  summary  is  provided  to 
the  puticipant  other  than  tluough  a  written 
paper  document. 

Example  4.  The  fects  are  the  same  as  in 
Example  3,  except  that,  pursuant  to  Plan  C's 
system  for  processing  such  transactions,  a 
participant  who  so  requests  is  transferted  to 
a  customer  service  representative  whose 
conversation  with  the  participant  is  recorded. 
The  customer  service  representative  provides 
the  summary  of  the  section  402(f)  notice  by 
reading  from  a  prepared  text.  Plan  C  does  not 
fail  to  satisfy  the  notice  requirement  of 
section  402(f)  merely  because  Plan  C 
provides  a  summary  of  the  section  402(0 
notice  or  merely  because  the  summary  of  the 
section  402(f)  notice  is  provided  to  the 
participant  other  than  through  a  %mtten 
paper  document. 

Example  5.  The  fscts  are  the  same  as  in 
Example  3,  except  that  Plan  C  does  not 
provide  the  section  402(f)  notice  in  the 
summary  plan  description.  Instead,  the 
automated  telephone  system  reads  the 
section  402(f)  notice  to  the  participant  Plan 
C  does  not  satisfy  the  notice  requirement  of 
section  402(f)  by  oral  delivery  of  the  section 
402(f)  notice  through  the  automated 
telephone  system. 

Par.  3.  Section  1.411(a)-ll  is 
amended  by: 

1.  Revising  paragraphs  (c)(2)(i)  and 
(iii). 

2.  Adding  paragraphs  (f)  and  (g). 

3.  Removing  the  language  "Written 
consent"  in  paragraph  (c)(2)(ii)  and 
(c)(3)  and  adding  the  language 
"Consent"  in  its  place. 

The  revisions  and  additions  read  as 
follows: 


f1.411(a>-1l 
dialiHMittons. 


RaaMction  and  valualton  of 


(c)*  •  • 

(2)  Consent,  (i)  No  consent  is  valid 
unless  the  participant  has  received  a 
general  description  of  the  material 
features  of  the  optional  forms  of  benefit 
available  under  the  plan.  In  addition,  so 
long  as  a  benefit  is  immediately 
distributable,  a  participant  must  be 
informed  of  the  right,  if  any.  to  defer 
receipt  of  the  distribution.  Furthermore, 
consent  is  not  vaUd  if  a  significant 
detriment  is  imposed  under  the  plan  on 
any  participant  who  does  not  consent  to 
a  distribution.  Whether  or  not  a 
significant  detriment  is  imposed  shall 
be  determined  by  the  Commissioner  by 
examining  the  particular  facts  and 
circumstances. 


(iii)  A  plan  must  provide  a  participant 
with  notice  of  the  rights  specified  in  this 
paragraph  (c)(2)  at  a  time  that  satisfies 
either  paragraph  (c)(2)(iii)(A)  or  (B)  of 
this  sections 

(A)  This  paragraph  (c)(2)(iii)(A)  is 
satisfied  if  the  plan  provides  a 
participant  with  notice  of  the  rights 
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specified  in  this  paragraph  (c)(2)  no  less 
than  30  days  and  no  more  than  90  days 
before  the  date  the  distribution 
commences.  However,  if  the  participant, 
after  having  received  this  notice, 
affirmatively  elects  a  distribution,  a  plan 
will  not  fail  to  satisfy  the  consent 
requirement  of  section  411(a)(ll)  merely 
because  the  distribution  commences 
less  than  30  days  after  the  notice  was 
provided  to  the  participant,  provided 
the  plan  administrator  clearly  indicates 
to  the  participant  that  the  participant 
has  a  right  to  at  least  30  days  to  consider 
whether  to  consent  to  the  distribution. 

(B)  This  paragraph  (c)(2)(iii)(B)  is 
satisfied  if  the  plan — 

(1)  Provides  the  participant  with 
notice  of  the  rights  specified  in  this 
paragraph  (c)(2); 

(2)  Provides  the  participant  with  a 
summary  of  the  notice  within  the  time 
period  described  in  paragraph 
(c)(2)(iii)(A)  of  this  section;  and 

[3]  If  the  participant  so  requests  after 
receiving  the  siuunary  described  in 
paragraph  (c)(2)(iii)(B)(2)  of  this  section, 
provides  the  notice  to  the  participant 
without  charge  and  within  the  period 
specified  in  paragraph  (c)(2)(iii)(A)  of 
this  section  (disregarding  the  90-day 
period  described  in  paragraph 
(c)(2)(iii)(A)  of  this  section).  The 
summary  described  in  paragraph 
(c)(2)(iii)(B)(2)  of  this  section  must 
advise  the  participant  of  the  right,  if 
any,  to  defer  receipt  of  the  distribution, 
must  set  forth  a  siunmary  of  the 
distribution  options  under  the  plan, 
must  refer  the  participant  to  the  most 
recent  occasion  on  which  the  notice  was 
provided  (and,  in  the  case  of  a  notice 
provided  in  any  document  containing 
information  in  addition  to  the  notice, 
must  identify  that  document  and  must 
indicate  where  the  notice  may  be  found 
in  that  document),  and  must  advise  the 
participant  that,  upon  request,  a  copy  of 
the  notice  will  be  provided  without 
charge. 
*        •        •        *        * 

(f)  Medium  for  notice  and  consent — 
(1)  Notice.  The  notice  of  a  participant's 
rights  described  in  paragraph  (c)(2)  of 
this  section  or  the  summary  of  that 
notice  described  in  paragraph 
(c)(2)(iii)(B)(2)  of  this  section  may  be 
provided  either  on  a  written  paper 
document  or  through  an  electronic 
medium  reasonably  accessible  to  the 
participant.  A  notice  or  summary 
provided  through  an  electronic  medium 
must  be  provided  imder  a  system  that 
satisfies  the  following  requirements: 

(i)  The  system  must  be  reasonably 
designed  to  provide  the  notice  or 
summary  in  a  manner  no  less 
understandable  to  the  participant  than  a 
written  paper  document. 


(ii)  At  the  time  the  notice  or  simmiary 
is  provided,  the  participant  must  be 
advised  that  he  or  she  may  request  and 
receive  the  notice  on  a  written  paper 
dociunent,  and,  upon  request,  that 
document  must  be  provided  to  the 
participant  at  no  charge. 

(2)  Consent.  The  consent  described  in 
paragraphs  (c)(2)  and  (3)  of  this  section 
may  be  given  either  on  a  written  paper 
document  or  through  an  electronic 
medium  reasonably  accessible  to  the 
participant.  A  consent  given  through  an 
electronic  medium  must  be  given  imder 
a  system  that  satisfies  the  following 
requirements: 

(i)  The  system  must  be  reasonably 
designed  to  preclude  any  individual 
other  than  the  participant  firom  giving 
the  consent. 

(ii)  The  system  must  provide  the 
participant  with  a  reasonable 
opportunity  to  review  and  to  confirm, 
modify,  or  rescind  the  terms  of  the 
distribution  before  the  consent  to  the 
distribution  becomes  effective. 

(iii)  The  system  must  provide  the 
participant,  within  a  reasonable  time 
after  the  consent  is  given,  a 
confirmation  of  the  terms  (including  the 
form)  of  the  distribution  either  on  a 
written  paper  docimient  or  through  an 
electronic  medium  tmder  a  system  that 
satisfies  the  requirements  of  paragraph 
(f)(1)  of  this  section. 

(g)  Examples.  The  provisions  of 
paragraph  (f)  of  this  section  are 
illustrated  by  the  following  examples: 

Example  1.  A  qualified  plan  (Plan  A) 
permits  participants  to  request  distributions 
by  e-mail.  Under  Plan  A's  system  for  such 
transactions,  a  participant  must  enter  his  or 
her  account  number  and  personal 
identification  number  (PIN);  this  information 
must  match  that  in  Plan  A's  records  in  order 
for  the  transaction  to  proceed.  If  a  participant 
changes  his  or  her  PIN,  the  participant  may 
not  proceed  with  a  transaction  until  Plan  A 
has  sent  confiimation  of  the  change  to  the 
participant.  If  a  participant  requests  a 
distribution  from  Plan  A  by  e-mail,  the  plan 
administrator  provides  the  participant  with  a 
section  411(a)(ll)  notice  by  e-mail.  The  plan 
administrator  also  advises  the  participant 
that  he  or  she  may  request  the  section 
411(a)(ll)  notice  on  a  written  paper 
document  and  that,  if  the  participant  so 
requests,  the  written  paper  document  will  be 
provided  at  no  chaige.  To  proceed  with  the 
distribution  by  e-mail,  the  participant  must 
acknowledge  receipt,  review,  and 
comprehension  of  the  section  411(a)(ll) 
notice  and  must  consent  to  the  distribution 
within  the  time  required  under  section 
411(a)(ll).  Within  a  reasonable  time  after  the 
participant's  consent,  the  plan  administrator, 
by  e-mail,  sends  confirmation  of  the 
distribution  to  the  participant  and  advises 
the  participant  that  he  or  she  may  request  the 
confirmation  on  a  written  paper  document 
that  will  be  provided  at  no  charge.  Plan  A 
does  not  fail  to  satisfy  the  notice  or  consent 


requirement  of  section  411(a)(ll)  merely 
liecause  the  notice  and  consent  are  provided 
other  than  through  written  paper  docimients. 

Example  2.  The  focts  are  the  same  as  in 
Example  1,  except  that,  instead  of  sending  a 
confiimation  of  the  distribution  by  e-mail, 
the  plan  administrator,  within  a  reasonable 
time  after  the  participant's  consent,  sends  the 
participant  an  account  statement  for  the 
period  that  includes  information  reflecting 
the  terms  of  the  distribution.  Plan  A  does  not 
fail  to  satisfy  the  consent  requirement  of 
section  411(a)(ll)  merely  because  the 
consent  is  provided  other  than  through  a 
written  paper  document. 

Example  3.  A  qualified  plan  (Plan  B) 
{>ermits  ftarticipants  to  request  distributions 
through  the  Plan  B  web  site  (Internet  or 
intranet).  Under  Plan  B's  system  for  such 
transactions,  a  participant  must  enter  his  or 
her  account  number  and  personal 
identification  number  (PIN);  this  information 
must  match  that  in  Plan  B's  records  in  order 
for  the  transaction  to  proceed.  If  a  participant 
changes  his  or  her  PIN,  the  participant  may 
not  proceed  with  a  transaction  until  Plan  B 
has  sent  confirmation  of  the  change  to  the 
participant.  A  participant  may  request  a 
distribution  from  Plan  B  by  following  the 
applicable  instructions  on  the  Plan  B  web 
site.  After  the  participant  has  requested  a 
distribution,  the  participant  is  automatically 
shoMm  a  page  on  the  web  site  containing  a 
section  411(a)(ll)  notice.  Although  this  page 
of  the  web  site  may  be  printed,  the  page  also 
advises  the  participant  that  he  or  she  may 
request  the  section  411(a)(ll)  notice  on  a 
written  paper  document  and  that,  if  the 
participant  so  requests,  the  written  paper 
document  will  be  provided  at  no  charge.  To 
proceed  with  the  distribution  through  the 
web  site,  the  participant  must  acknowledge 
review  and  comprehension  of  the  section 
411(a)(ll)  notice  and  must  consent  to  the 
distribution  within  the  time  required  under 
section  411(a)(ll).  The  web  site  requires  the 
participant  to  review  and  confirm  die  terms 
of  the  distribution  before  the  transaction  is 
completed.  After  the  participant  has  given 
consent,  the  Plan  B  web  site  confirms  the 
distribution  to  the  participant  and  advises 
the  participant  that  he  or  she  may  request  the 
confirmation  on  a  written  paper  document 
that  will  be  provided  at  no  charge.  Plan  B 
does  not  fail  to  satisfy  the  notice  or  consent 
requirement  of  section  411(a)(ll)  merely 
because  the  notice  and  consent  are  provided 
other  than  through  written  paper  documents. 

Example  4.  A  qualified  plan  (Plan  C) 
permits  participants  to  request  distributions 
through  Plan  C's  automated  telephone 
system.  Under  Plan  C's  system  for  such 
transactions,  a  participant  must  enter  his  or 
her  account  number  and  personal 
identification  niunber  (PIN);  this  information 
must  match  that  in  Plan  C's  records  in  order 
for  the  transaction  to  proceed.  If  a  participant 
changes  his  or  her  PIN,  the  participant  may 
not  proceed  with  a  transaction  until  Plan  C 
has  sent  confirmation  of  the  change  to  the 
participant.  Plan  C  provides  only  the 
following  distribution  options:  a  lump  sum 
and  annual  installments  over  5. 10,  or  20 
years.  A  participant  may  request  a 
distribution  from  Plan  C  by  following  the 
applicable  instructions  on  the  automated 
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t  ilephone  system.  After  the  participant  has 
[guested  a  distribution,  the  automated 
'telephone  system  reads  the  section  411(a)(ll) 
notice  to  the  participant.  The  automated 
telephone  system  also  advises  the  participant 
ittat  he  or  she  may  request  the  notice  on  a 
li^tten  paper  docimient  and  that,  if  the 
ibarticipant  so  requests,  the  written  paper 
Idocument  will  be  provided  at  no  charge. 
O^fore  proceeding  with  the  distribution 
Urmsaction,  the  participant  must 
cknowledge  comprehension  of  the  section 
ll(a)(ll)  notice  and  must  consent  to  the 
tribution  within  the  time  required  under 
:tion  411(a)(ll).  The  automated  telephone 
stem  requires  the  participant  to  review  and 
infirm  the  terms  of  the  distribution  before 
,e  transaction  is  completed.  After  the 

icipant  has  given  consent,  the  automated 
lephone  system  confirms  the  distribution  to 
le  participant  and  advises  the  participant 
at  he  or  she  may  request  the  conHrmation 
in  a  written  paper  document  that  will  be 
irovided  at  no  charge.  Because  Plan  C  has 
latively  few  and  simple  distribution 
ptions,  the  provision  of  the  section 
ll(a)(ll)  notice  over  the  automated 
telephone  system  is  no  less  understandable 
to  the  particif>ant  than  a  written  paper  notice. 
'Ian  C  does  not  fail  to  satisfy  the  notice  or 
»nsent  requirement  of  section  411(a)(ll) 
nerely  because  the  notice  and  consent  are 
>rovided  other  than  through  written  paper 
locuments. 

Example  5.  The  fects  are  the  same  as  in 
Example  4,  except  that,  pursuant  to  Plan  C's 
lystem  for  processing  such  transactions,  a 
Mrticipant  who  so  requests  is  transferred  to 
>  customer  service  representative  whose 
»nversation  with  the  participant  is  recorded, 
rhe  customer  service  representative  provides 
be  section  411(a)(ll)  notice  bom  a  prepared 
text  and  processes  the  participant's 
listribution  in  accordance  with 
Kedetermined  instructions  of  the  plan 
tdministrator.  Plan  C  does  not  fail  to  satisfy 
the  notice  or  consent  requirement  of  section 
lll(a)(ll)  merely  because  the  notice  and 
Donsent  are  provided  other  than  through 
mitten  paper  dociunents. 

ART  35— TEMPORARY 

YMENTTAX  AND  COLLECTION 
INCOME  TAX  AT  SOURCE 
QULATIONS  UNDER  THE  TAX 

AND  FISCAL  RESPONSIBILITY 
ACT  OF  1962 

Par.  4.  The  authority  citation  for  part 
35  is  revised  to  read  as  follows: 

Authority:  26  U.S.C.  6047(e),  7805: 68A 
Stat.  917;  96  Stat.  625;  Pub.  L  97-248  (96 
Stat.  623). 

Section  35.3405-1  also  issued  under  26 
U.S.Q  3405(e)(10)(B)(iii). 

Par.  5.  Section  35.3405-1  is  amended 
by  adding  d-35  and  d-36  to  read  as 
follows: 

f  35.3405-1.    Questions  and  ansvwsrs 
relating  to  withhoiding  on  pensions, 
annuities,  and  certain  other  deferred 


d-35.  Q.  "pirough  what  mediiun  may 
a  payor  provide  the  notice  required 
under  section  3405  to  a  payee? 

A.  A  payor  may  provide  the  notice 
required  under  section  3405  (including 
the  abbreviated  notice  described  in  d- 
27)  to  a  payee  either  on  a  written  paper 
dociunent  or  through  an  electronic 
medium  reasonably  accessible  to  the 
payee.  A  notice  provided  through  an 
electronic  medium  must  be  provided 
tmder  a  system  that  satisfies  the 
following  requirements: 

(a)  The  system  must  be  reasonably 
designed  to  provide  the  notice  in  a 
manner  no  less  tuiderstandable  to  the 
payee  than  a  written  paper  document. 

(b)  At  the  time  the  notice  is  provided, 
the  payee  must  be  advised  that  the 
payee  may  request  and  receive  the 
notice  on  a  written  paper  dociunent, 
and,  upon  request,  that  document  must 
be  provided  to  the  payee  at  no  charge. 

d-36.  Q.  Are  there  examples  that 
illustrate  the  provisions  of  d-35  of  this 
section? 

A.  The  provisions  of  d-35  of  this 
section  are  illustrated  by  the  following 
examples: 

Example  1.  An  employer  deferred 
compensation  plan  (Plan  A)  permits 
participants  to  request  distributions  by  e- 
mail.  Under  Plan  A's  system  for  such 
transactions,  a  participant  must  enter  his  or 
her  account  nimiber  and  personal 
identification  number  (PIN);  this  information 
must  match  that  in  Plan  A's  records  in  order 
for  the  transaction  to  proceed.  If  a  participant 
changes  his  or  her  PIN,  the  participant  may 
not  proceed  with  a  transaction  until  Plan  A 
has  sent  confirmation  of  the  change  to  the 
participant.  The  plan  administrator  is  the 
payor.  If  a  participant  requests  a  distribution 
from  Plan  A  by  e-mail,  the  plan  administrator 
provides  the  participant  with  the  notice 
required  imder  section  3405  by  e-mail.  The 
plan  administrator  also  advises  the 
participant  that  he  or  she  may  request  the 
notice  on  a  written  phper  document  and  that, 
if  the  participant  so  requests,  the  written 
paper  docimient  will  be  provided  at  no 
charge.  To  proceed  with  the  distribution  by 
e-mail,  the  participant  must  acknowledge 
receipt,  review,  and  comprehension  of  the 
notice.  The  plan  administrator  does  not  fail 
to  satisfy  the  notice  requirement  of  section 
3405  merely  because  the  notice  is  provided 
to  the  participant  other  than  through  a 
written  paper  document. 

Example  2.  An  employer  deferred 
compensation  plan  (Plan  B)  permits 
participants  to  request  distributions  through 
the  Plan  B  web  site  (Internet  or  intranet). 
Under  Plan  B's  system  for  such  transactions, 
a  participant  must  enter  his  or  her  accoimt 
number  and  personal  identification  number 
(PIN);  this  information  must  match  that  in 
Plan  B's  records  in  order  for  the  transaction 
to  proceed.  If  a  participant  changes  his  or  her 
PIN,  the  participant  may  not  proceed  with  a 
transaction  until  Plan  B  has  sent 
confirmation  of  the  change  to  the  participant. 
The  plan  administrator  is  the  payor.  A 


participant  may  request  a  distribution  from 
Plan  B  by  following  the  applicable 
instructions  on  the  Plan  B  web  site.  After  the 
participant  has  requested  a  distribution,  the 
participant  is  automatically  shown  a  page  on 
the  web  site  containing  the  notice  required 
by  section  3405.  Although  this  page  of  the 
web  site  may  be  printed,  the  |}age  also 
advises  the  participant  that  he  or  she  may 
request  the  notice  on  a  written  paper 
document  and  that,  if  the  participant  so 
requests,  the  written  paper  document  will  be 
provided  at  no  charge.  To  proceed  with  the 
distribution  through  the  web  site,  the 
participant  must  acknowledge  review  and 
comprehension  of  the  notice.  The  plan 
administrator  does  not  fail  to  satisfy  the 
notice  requirement  of  section  3405  merely 
because  the  notice  is  provided  to  the 
participant  other  than  through  a  written 
paper  document 

Example  3.  An  employer  deferred 
compensation  plan  (Plan  C)  permits 
participants  to  request  distributions  through 
Plan  C's  automated  telephone  system.  Under 
Plan  C's  system  for  such  transactions,  a 
particifMnt  must  enter  his  or  her  account 
number  and  personal  identification  number 
(PIN);  this  information  must  match  that  in 
Plan  C's  records  in  order  for  the  transaction 
to  proceed.  If  a  participant  changes  his  or  her 
PIN,  the  participant  may  not  proceed  with  a 
transaction  until  Plan  C  has  sent 
confirmation  of  the  change  to  the  participant. 
The  plan  administrator  is  the  payor.  A 
participant  may  request  a  distribution  from 
Plan  C  by  following  the  applicable 
instructions  on  the  automated  telephone 
system.  After  the  participant  has  requested  a 
distribution,  the  automated  telephone  system 
reads  the  notice  required  by  section  3405  to 
the  participant.  The  automated  telephone 
system  also  advises  the  participtant  that  he  or 
she  may  request  the  notice  on  a  written  paper 
document  and  that,  if  the  participant  so 
requests,  the  written  paper  document  will  be 
provided  at  no  charge.  Before  proceeding 
with  the  distribution  transaction,  the 
participant  must  acknowledge 
comprehension  of  the  notice.  The  plan 
administrator  does  not  fail  to  satisfy  the 
notice  requirement  of  section  3405  merely 
because  the  notice  is  provided  to  the 
participant  other  than  through  a  written 
paper  document 

Example  4.  The  bets  are  the  same  as  in 
Example  3,  except  that,  pursuant  to  the 
system  for  processing  such  transactions,  a 
participant  who  so  requests  is  transferred  to 
a  customer  service  representative  whose 
conversation  with  the  participant  is  recorded. 
The  customer  service  representative  provides 
the  notice  required  by  section  3405  by 
reading  from  a  prepared  text.  The  plan 
administrator  does  not  fail  to  satisfy  the 
notice  requirement  of  section  3405  merely 
because  the  notice  is  provided  to  the 
participant  other  than  through  a  written 
paper  document 

John  M.  Dalrymple, 

Acting  DeputytJommissioner  of  Internal 

Revenue. 

[FR  Doc.  98-32939 Filed  12-17-98;  8:45 am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  950 
[WY-028-FOR] 

Wyoming  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule;  correction. 

SUMMARY:  This  document  contains 
corrections  to  the  proposed  Federal  rule 
published  on  July  29, 1998  (63  FR 
40384;  administrative  record  No.  WY- 
33-8),  under  the  Surface  Mining  Control 
and  Reclamation  Act  of  1977  (SMCRA). 
This  notice  is  intended  to  correct  two 
typographical  errors  and  inserts  two 
items  omitted  in  the  Hst  of  intended 
modifications  to  the  Wyoming  rules  and 
regulations. 

EFFECTIVE  DATE:  December  18, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Guy 
Padgett.  307-261-6550;  Internet, 
GPadgetteSMRE.Gov. 

Correction  of  Publication 

In  the  proposed  rule  FR  Doc.  98- 
20262,  on  page  63.FR  40385  in  the 
Federal  Register  issue  of  July  29, 1998, 
make  the  following  corrections: 

1.  In  the  center  column,  (12)  should 
read,  "Chapter  8,  Section  3-4,  revises 
the  rules  on  special  alternative 
standards  for  existing  as  well  as  new 
special  bituminous  coal  mines;" 

2.  In  the  center  column,  (13)  should 
read,  "Chapter  12.  Section  l(a)(iv)(B), 

3.  In  the  third  column,  add  in 
numerical  order,  "(22)  Chapter  1 , 
Section  2(v),  revising  the  definition  of 
critical  habitat;"  and  "(23)  Chapter  8, 
Section  5.  General  Performance 
Standards." 

Dated:  December  9, 1998. 
JamM  F.  Fulton, 

Acting  Regional  Director.  Western  Regional 
Coordinating  Center. 

[FR  Doc.  98-33621  Filed  12-17-98;  8:45  am] 

BILLMG  COOE  4310-06-M 


ACTION:  Notice  of  proposed  rulemaking. 


UBRARY  OF  CONGRESS 

Copyright  Office 

37  CFR  Part  251 
[Docket  No.  98-3  CARP] 

Copyright  Arbitration  Royalty  Panels; 
Rules  and  Regulations 

AGENCY:  Copyright  Office,  Library  of 
Congress. 


SUMMARY:  The  Copyright  Office  of  the 
Library  of  Congress  is  proposing 
amendments  to  the  regulations 
governing  the  conduct  of  royalty 
distribution  and  rate  adjustment 
proceedings  prescribed  by  the  Copyright 
Royalty  Tribunal  Reform  Act  of  1993. 
These  changes  are  designed  to  fill  gaps 
in  the  rules  that  have  been  the  subject 
of  inquiries  and  to  promote  the  efficient 
resolution  of  issues  and  claims. 
DATES:  Written  comments  are  due 
January  19, 1999.  Reply  comments  are 
due  February  16, 1999. 
ADDRESSES:  If  sent  BY  MAIL,  an  original 
and  10  copies  of  written  comments 
should  be  addressed  to  Office  of  the 
General  Counsel,  Copyright  Arbitration 
Royalty  Panel  (CARP).  PC  Box  70977, 
Southwest  Station,  Washington,  DC 
20024.  If  DELIVERED  BY  HAND,  an 
original  and  10  copies  should  be 
brought  to:  Office  of  the  General 
Counsel,  Copyright  Office,  Room  LM- 
403,  James  Madison  Memorial  Building, 
101  Independence  Avenue,  SE, 
Washington,  DC  20559-6000. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  O.  Carson,  General  Counsel,  or 
Tanya  Sandros,  Attorney-Advisor. 
Telephone:  (202)  707-8380.  Telefax: 
(202)  252-3423. 

SUPPLEMENTARY  INFORMATION:  The 
Copyright  Royalty  Tribunal  Reform  Act 
of  1993,  Pub.  L.  103-198. 17  Stat.  2304. 
eliminated  the  Copyright  Royalty 
Tribunal  (CRT)  and  replaced  it  with  a 
system  of  ad  hoc  Copyright  Arbitration 
Royalty  Panels  (CARPs)  administered  by 
the  Librarian  of  Congress  (Librarian)  and 
the  Copyright  Office  (Office).  The 
CARPs  adjust  royalty  rates  and 
distribute  royalties  collected  under  the 
various  compulsory  hcenses  and 
statutory  obligations  of  the  Copyright 
Act.  In  1994.  the  Office  published  final 
regulations  for  CARP  proceedings.  59 
FR  63025  (December  7. 1994).  Eighteen 
months  later,  the  Copyright  Office 
issued  a  notice  making  non-substantive, 
technical  changes  to  the  rules.  61  FR 
63715  (December  2. 1996).  Based  on  the 
Office's  experience  with  the  rules  since 
they  were  first  enacted,  the  Office  is 
now  proposing  substantive  changes  to 
these  regulations.  These  changes  are 
designed  to  fill  gaps  in  the  rules  that 
have  been  the  source  of  inquiry  or 
contention,  to  promote  the  early  and 
efficient  resolution  of  issues  and  claims, 
and  to  resolve  ambiguities  that  have 
fostered  misunderstandings.  Many  of 
the  changes  are  codifications  of  rulings 
the  Office  has  made  by  order  in 
response  to  discovery  motions.  Now  the 
substance  of  these  orders  will  become 


part  of  the  rules  so  that  the  Office's 
policies  are  known  in  advance,  and  the 
motions  upon  which  they  were  based 
become  unnecessary. 

The  Office  has  also  received  two 
petitions  requesting  additional  changes 
to  the  CARP  regulations '  from  parties 
who  have  participated  in  previous 
CARP  proceedings.  On  July  29, 1998, 
Program  Suppliers  ^  filed  a  request  for 
rulemaking  to  amend  §  251.5  (Program 
Suppliers'  Request).  The  piupose  of  the 
requested  rulemaking  is  "to  eliminate 
the  requirement  that  copyright 
arbitration  royalty  panels  ("CARPs") 
consist  entirely  of  lawyers  prior  to 
assigning  a  CARP  for  the  satellite  carrier 
royalty  distribution  hearing."  Program 
Suppliers'  Request  at  1.  In  addition,  Mr. 
James  Cannings  ^  has  a  petition  for  a 
rulemaking  pending  before  the  Office. 
He  seeks  an  amendment  to  §  251.44(f) 
(Cannings'  Petition)  which  would 
require  parties  who  join  together  and 
submit  a  single  direct  case  to  designate 
a  lead  coimsel  for  purposes  of  future 
service. 

The  Copyright  Office  has  incorporated 
the  concerns  of  these  petitioners  into 
this  proposed  rulemaking  proceeding. 
Specifics  on  these  proposals  are 
discussed  herein.  However,  the  Office  is 
denying  Program  Suppliers'  request  that 
the  Office  not  select  a  panel  for  the 
scheduled  1992-1995  satellite 
distribution  proceeding  before  it 
completes  consideration  of  the  Program 
Suppliers'  proposed  amendment.  The 
Office  has  already  compiled  and 
published  the  list  of  arbitrators  for  1998 
and  1999  pursuant  to  §  251.3,  and  it  has 
scheduled  the  satellite  distribution 
proceeding  to  begin  on  January  8, 1999. 
Under  the  current  time  constraints,  it 
would  be  impossible  to  consider  the 
proposed  changes,  finalize  the 
amendments,  and  generate  a  new  list, 
assuming  that  the  Office  agreed  to  adopt 
Program  Suppliers'  suggestion  for 
amending  §  251.5.  Furthermore,  the 
Office  is  considering  numerous  changes 
to  its  regulations  and  has  decided  to 
conduct  a  single  rulemaking  proceeding 
to  consider  all  substantive  changes  to 


'  Copies  of  these  documents  are  on  Rle  in  the 
Copyright  General  Counsel's  Office.  Room  LM-403, 
James  Madison  Building,  Washington,  DC 

^  ftogram  Suppliers  are  a  group  of  producers  and 
distributors  of  syndicated  programming. 
Historically,  they  participate  in  CARP  proceedings 
that  set  rates  for  the  cable  and  satellite  compulsory 
licenses  and  in  those  proceedings  that  determine 
the  distribution  of  cable  and  satellite  royalties 
among  the  copyright  owners  who  file  an  annual 
claim. 

'Mr.  Cannings  is  a  songwriter  and  publisher  who 
participates  in  CARP  proceedings  which  determine 
the  distribution  of  cable  royalties  and  in  those 
proceedings  to  determine  the  distribution  of  the 
royalties  collected  annually  pursuant  to  chapter  10 
of  the  Copyright  Act.  17  United  States  Code. 
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1 16  regulations  governing  the  CARPs. 
i  or  these  reasons,  the  Office  denies 
i  Togram  Suppliers'  request  to  conclude 
i  :s  consideration  of  the  proposed 
c  mendment  before  selecting  the  satellite 
c  istribution  arbitration  panel. 

Interested  parties  may  file  comments 
(in  the  issues  outlined  below,  the 
]  iroposed  changes  raised  in  both 
{iroposals,  and  on  any  other  areas  of 
Qoncem. 

Qualifications  of  the  Aibitratore 

Section  251.5  requires  that  each 
erson  serving  on  a  CARP  be  an 
ttomey  with  at  least  10  or  more  years 
f  legal  practice.  Program  Suppliers 
sert  that  the  recent  decision  by  the 
strict  of  Columbia  Circuit  upholding 
Aie  Librarian's  final  determination  as  to 
I  he  distribution  of  the  1990-1992  cable 
1  oyalties  compels  a  reevaluation  of  the 
All-attorney  requirement.  See  National 
<  \ss'n  of  Broadcasters  v.  Librarian  of 
:ongress.  146  F.Sd  907  (D.C.  Qr.  1998). 
n  that  decision,  the  Court  noted  that  the 
( :iARP  system  "replace[dl  the  Tribimal's 
I  [uasi-adjudication  with  an  arbitration 
mdertaken  by  an  ad  hoc  panel  whose 
>roposed  settlement  is  then  reviewed  by 
in^  decisionmakers  *  *  *."  Id.  at  920 
citing  H.R.  Rep.  No.  103-286,  at  11 
1993)).  Program  Suppliers  argue  that 
lecause  the  CARP  system  seems  to 
:  nove  away  bom  the  classic 
idjudicatory  model,  "individuals  fit>m 
lisciplines  other  than  law  should  be 
)ennitted  to  serve  as  arbitrators, 
thereby  bringing]  to  the  process  a 
lerspective  and  expertise  that  the  all- 
ittomey  requirement  excludes." 
*rogram  Suppliers'  Request  at  4.  In 
issence.  Program  Suppliers  believe  that 
he  all-attorney  panel's  lack  of  any 
experience  with  the  technical, 
economic,  and  industry  concepts  central 
:o  these  proceedings  have  impeded  the 
irocess,  or  at  the  very  least,  "did 
lothing  to  enhance  the  efficiency  or  the 
quality  of  the  hearing  or  decisionmaking 
)rocesses."  Id.  at  5. 

The  current  provision  was  considered 
when  the  Copyright  Office  promulgated 
lie  CARP  regulations  now  in  effect.  At 
hat  time,  the  Office  determined  that 
u^itrators  should  be  attorneys  because 
3f  the  judicial  nature  of  the  proceedings. 
See  Notice  of  Proposed  Rulemaking.  59 
rR  2550  Oanuary  18, 1994);  Interim 
kegulations.  59  FR  23964  (May  9, 1994); 
Final  Rules,  59  FR  63025  (December  7, 
1994).  Nevertheless,  the  Office  invites 
[»mments  on  these  provisions  once 
igain,  in  light  of  the  recent  decision 
JErom  the  District  of  Columbia  Circuit 
and  the  parties'  experience  with  the  all- 
attorney  panels  in  the  five  concluded 
proceedings. 


II.  Public  Records 

Unlike  the  recommendation  of  the 
Register  of  Copyrights  and  the  final 
order  of  the  Librarian  of  Congress, 
which  are  published  in  the  Federal 
Register  in  accordance  with  17  U.S.C. 
802(0,  the  official  report  of  the  CARP  is 
not.  The  Office  has  diosen  instead  to 
make  it  available  to  the  public  for 
inspection  and  copying  through  the 
Office  of  the  Copyright  General  Counsel. 
The  Office  decided  against  publication 
of  the  panel's  report  in  the  Federal 
Register  for  two  reasons:  (1)  It  is  fully 
discussed  in  the  Register's  pubfished 
recommendation,  and  (2)  it  is  not  a  final 
determination.  The  Office  has  also 
begun  to  post  the  CARPs'  reports  on  its 
website.  See  http://www.loc.gov/ 
copyright/carp. 

m.  Formal  Hearings 

Section  251.41(b)  permits  a  CARP  to 
decide  a  controversy  or  rate  adjustment 
on  the  basis  of  written  pleadings, 
without  an  oral  hearing,  in  certain 
circumstances.  A  petition  to  dispense 
with  formal  hearings  may  be  granted  by 
the  Librarian  during  the  45-day 
precontroversy  period  if  (1)  there  is  no 
genuine  issue  of  materietl  fact  to  be 
decided  or  (2)  all  parties  agree  to  the 
petition.  The  Office  is  considering 
whether  to  expand  this  provision  to  add 
other  circumstances  upon  which  the 
Librarian  may  grant  a  petition  to 
dispense  with  formal  hearings. 

As  §  251.41(b)  currently  is  written,  the 
provision  for  a  CARP  determination 
based  on  a  written  record  is  consistent 
with  copyright  law  and  the 
Administrative  Procedure  Act  (APA). 
The  Copyright  Act  states  that  a  CARP 
"shall  act  on  the  basis  of  a  fully 
documented  written  record"  and  any 
copyright  owner  or  other  person 
participating  in  arbitration  proceedings 
"may  submit  relevant  information  and 
proposals"  to  the  arbitration  panels.  17 
U.S.C.  802(c).  CARP  proceedings  are 
also  subject  to  the  requirements  of  the 
Administrative  Procedure  Act, 
subchapter  II  of  chapter  5  of  title  V  of 
the  United  States  Code.  17  U.S.C. 
802(c).  The  APA  states  that  an  agency 
may  "adopt  procedures  for  the 
submission  of  all  or  part  of  the  evidence 
in  written  form"  so  long  as  "a  party  will 
not  be  prejudiced  thereby."  5  U.S.C. 
556(d).  Principles  of  due  process 
provide  guidance  as  to  what  would 
prejudice  a  party. 

In  Gray  Panthers  v.  Schweiker,  652 
F.2d  146, 164  (D.C.  Cir.  1980).  the  U.S. 
Court  of  Appeals  for  the  District  of 
Coluimbia  Circuit  discussed  four  factors 
to  be  weighed  in  determining  the 
"dictates  of  due  process"  in  any 


assessment  of  whether  procedural 
requirements  afford  the  parties  adequate 
protection.  The  factors  include:  the 
private  interest  affected,  the  risk  of  an 
erroneous  deprivation  of  such  interest, 
the  probable  value  of  additional  or 
substitute  procedural  safeguards,  and 
the  fiscal  and  administrative  burdens 
that  the  additional  or  substitute 
procedural  requirements  would  entail. 

There  are  a  nimiber  of  factors  that 
weigh  in  favor  of  expanding  §  251.41(b). 
The  nature  of  CARP  proceedings  and 
the  type  of  issues  involved  heavily 
depend  on  documentary  evidence.  . 
Consequently,  there  is  often  no  need  for 
the  fact  finder  to  observe  the  demeanor 
of  witnesses  to  weigh  the  value  of  their 
testimony.  All  parties  have  full  access  to 
the  written  record  that  is  the  basis  for 
the  decision.  Discovery  procedures  offer 
any  party  the  opportunity  to  test  the 
other  parties'  factual  assertions  by 
requiring  the  production  of  underlying 
facts,  and  therefore  diminish  the  need 
for  cross-examination.  On  the  other 
hand,  one  argument  in  support  of  oral 
hearings  is  that  certain  parties  are  less 
sophisticated  or  less  capable  of 
representing  themselves  and  an  oral 
hearing  can  overcome  these  problems. 

The  Office  believes,  however,  that 
most  of  the  factors  established  in  Gray 
Panthers  favor  expanding  the 
circiunstances  in  ^ich  a  CARP  may 
base  its  determination  on  a  written 
record  without  conducting  oral  hearings 
in  order  to  promote  the  public  interest 
by  reducing  costs  and  promoting 
administrative  efficiencies.  The  Office 
would  like  to  receive  comments  fit>m 
interested  parties  about  whether  there 
are  additional  circumstances  upon 
which  the  Librarian  could  base  his 
determination  to  allow  the  CARP  to 
proceed  solely  on  the  basis  of  the 
vnitten  pleadings,  without  violating  due 
process  requirements. 

In  addition,  the  Office  also  welcomes 
comments  on  the  procedures  for 
waiving  oral  hearings.  For  example, 
should  the  Librarian  continue  to  rule  on 
petitions  to  waive  oral  hearings  or 
should  the  CARP  make  such 
determinations? 

IV.  Written  Cases 

A.  Incorporation  of  Past  Testimony 

Section  251.43(c)  states: 

Each  party  may  designate  a  portion  of  past 
records,  including  records  of  the  Copyright 
Royalty  Tribunal,  that  it  wants  included  in 
its  direct  case.  Complete  testimony  of  each 
witness  whose  testimony  is  designated  (i.e., 
direct,  cross  and  redirect)  must  be  referenced. 

There  seem$  to  be  sonie 
misunderstanding  regarding  this 
provision,  since  objections  were  filed 
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when  opposing  parties  incorporated 
prior  testimony  into  their  written  direct 
case  by  reprinting  it.  The  term 
"designate,"  however,  is  not  limited  to 
identifying  where  the  documents  may 
be  found.  It  is  also  permissible  for  a 
party  to  include  the  entire  text  of  prior 
testimony  in  the  direct  case.  Therefore, 
the  Office  proposes  to  amend  §  251.43(c) 
to  clarify  this  interpretation. 

The  amended  regulation  also  removes 
any  use  of  the  more  general  term 
"record,"  in  favor  of  the  more  specific 
term,  "testimony."  to  avoid  any 
confusion  about  the  nature  of  the  past 
records  that  a  party  may  include  in  his 
or  her  direct  case. 

The  Office  invites  comments  on 
whether  and  why  it  should  be 
permissible  to  designate  past  "records" 
and  why  records  other  than  past 
testimony  should  be  included  in  a 
party's  direct  case.  In  addition,  the 
Office  is  proposing  a  conforming 
amendment  to  §  251.43(e). 

B.  Declaration  of  Stated  Claims  or 
Requested  Rates  and  Terms 

The  Office  proposes  amending 
§  251.43(d)  in  two  respects.  First,  the 
Office  proposes  requiring  the  addition 
of  proposed  terms  to  the  direct  case. 
With  the  passage  of  the  Digital 
Performance  Right  in  Sound  Recordings 
Act,  there  are  now  a  number  of 
proceedings  where  the  CARP  is 
supposed  to  determine  the  terms,  as 
well  as  the  rates.  Therefore,  when  a 
party  files  a  written  direct  case  in  a  rate 
setting  proceeding,  the  Office  proposes 
to  add  a  requirement  that  the  party  must 
state  its  requested  terms,  if  that  is  an 
issue  in  the  proceeding,  as  well  as  its 
requested  rate. 

Second,  the  Office  proposes  clarifying 
the  point  at  which  settlement  is 
reached.  The  Office  has  a  strong  poUcy 
in  favor  of  private  settlements,  which  it 
wishes  to  encourage  at  every  step  of  the 
proces?.  Therefore,  the  Office  invites 
comment  on  two  alternative  proposals 
for  reaching  settlement  during  the  final 
phase  of  the  process  prior  to  the 
empaneling  of  a  CARP. 

Under  the  first  proposal  (which  is  the 
approach  adopted  in  these  proposed 
amendments),  a  party  states  in  its 
written  direct  case  a  percentage  or 
dollar  claim,  or  proposes  a  rate,  which 
may  be  accepted  by  all  the  other  parties 
to  the  proceeding  within  seven  days  of 
filing  the  direct  case.  If  the  other  parties 
accept  the  stated  claim  or  rate,  they  can 
so  notify  the  Librarian.  Such  an 
acceptance  may  then  become  the  basis 
upon  which  the  Librarian  may  make  the 
official  distribution  or  rate  adjustment 
without  it  being  necessary  to  send  the 
case  to  the  CARP.  This  official 


distribution  or  rate  adjustment  can  be 
made  with  or  without  precedential 
effect,  according  to  the  wishes  of  the 
parties.  See  proposed  §  251.43(d).  Once 
the  Librarian  is  so  notified,  the  party 
whose  requested  claim  or  rate  has  been 
accepted  by  all  other  parties  will  not  be 
able  to  revise  its  claim  or  rate,  and  thus 
thwart  a  resolution  of  the  dispute. 
However,  until  and  unless  the  other 
parties  accept  the  requested  claim  or 
rate  during  the  specified  ten  day  period, 
no  party  will  be  precluded  from  revising 
its  claim  or  its  requested  rate  at  any  time 
during  the  proceeding  up  to  the  filing  of 
the  proposed  findings  of  facts  and 
conclusions  of  law.  The  Office  proposes 
to  retain  the  parties'  option  to  revise 
their  claims  or  rates,  in  the  absence  of 
the  other  parties'  agreement,  to 
encourage  realistic  assessment  of  their 
cases  in  light  of  evidence  that  is 
developed  during  the  proceeding. 

Another  approach  to  settlement  after 
the  filing  of  the  written  direct  case 
would  be  to  allow  the  Librarian  to  adopt 
a  proposed  claim  or  rate  in  those 
instances  where  no  party  files  an 
objection  to  another  party's  proffered- 
claim  or  rate.  As  in  the  preceding 
proposal,  the  party  making  the 
percentage  or  dollar  claim,  or  proposed 
rate,  would  be  unable  to  adjust  the 
proffered  claim  or  rate  during  the 
specified  ten  day  period.  Of  course,  it 
may  occur  in  a  particular  proceeding 
that  the  sum  of  the  parties'  claims  to 
royalties  would  exceed  100%  of  the 
royalty  pool,  in  which  case  the  Librarian 
would  be  unable  to  adopt  any  parties' 
proposed  percentage  or  dollar  claim  to 
the  fund  in  those  instances  where  no 
objections  were  filed.  Similarly,  the 
Librarian  would  be  imable  to  choose 
among  several  proposed  rates  offered  for 
a  similar  purpose  in  any  proceeding 
where  more  than  one  of  the  rates 
remained  unchallenged. 

In  spite  of  these  potential  problems, 
the  Office  considers  it  worthwhile  to 
explore  these  options  to  settlement. 
Therefore,  the  Office  seeks  conunent 
from  all  interested  parties  on  the  two 
proposals  for  late  stage  settlement;  or 
alternatively,  parties  may  offer  their 
own  proposals  for  further  consideration. 
The  object  of  any  proposal,  however,  is 
to  encourage  fair  and  equitable 
settlements  among  the  parties  while 
increasing  the  efficiencies  of  the 
administrative  process. 

V.  Filing  and  Service  of  Written  Cases 
and  Pleadings 

A.  Subscription  and  Verification 

The  Office  proposes  an  amendment  to 
§  251.44(e)(2),  which  deals  with  pro  se 
parties,  to  conform  it  to  §251. 44(e)(1), 


which  contains  parallel  requirements 
for  parties  represented  by  attorneys.  At 
the  end  of  §  251.44(e)(2),  the  proposed 
amendment  adds  the  requirement  that 
the  signature  of  a  pro  se  party  on  a 
document  filed  in  a  case  "constitutes 
certification  that  to  the  best  of  his  or  her 
knowledge  and  belief  there  is  good 
ground  to  support  the  document,  and 
that  it  has  not  been  interposed  for 
purposes  of  delay."  This  is  a  standard 
requirement  for  signatures  on  legal 
documents  and  should  apply  with  equal 
force  to  all  participants  in  a  proceeding. 

B.  Service 

Section  251.44(f)  requires  a  party  to 
serve  a  copy  of  all  filings  "upon  counsel 
of  all  other  parties  identified  in  the 
service  list,  or,  if  the  party  is 
imrepresented  by  counsel,  upon  the 
party  itself."  Mr.  Cannings  proposes  that 
in  those  cases  where  parties  join 
together  and  file  a  single  direct  case, 
service  should  be  made  to  a  single  lead 
counsel  to  be  designated  by  the  parties 
to  the  joint  case,  who  in  turn,  would  be 
responsible  for  distributing  the 
pleadings  further.  In  support  of  his 
request  for  the  amendment,.  Mr. 
Cannings  argues  that  the  current 
requirement  places  an  undue  burden  on 
an  individual  party,  creating  an 
inequitable  and  unfair  financial 
hardship  on  an  individual  participant. 
The  Office  seeks  comment  on  the 
Caimings  proposal. 

VI.  Discovery  and  Prehearing  Motions 

Section  251.45  is  an  important 
provision  of  the  CARP  rules.  The 
section  sets  the  requirements  for 
eligibility  to  participate  in  a  CARP 
proceeding,  establishes  the  terms  of 
both  precontroversy  discovery  and 
discovery  during  a  proceeding,  and 
delineates  certain  pleading 
requirements.  Section  251.45  is  the 
mainstay  for  procedural  and  evidentiary 
ruUngs  that  the  Librarian  has  made  in 
accordance  with  his  authority  under  17 
U.S.C.  801(c).  As  such,  the  section  has 
become  the  subject  of  much 
interpretation  by  the  Librarian,  and 
certain  precedents  have  developed 
during  Uie  coiu-se  of  its  application.  The 
Office  believes  that  these  precedents 
need  to  be  reflected  in  the  rules,  in 
addition  to  the  other  practice  points 
raised  for  consideration,  in  order  to 
maximize  the  effectiveness  of  the 
section. 

A.  Notices  of  Intent  To  Participate 

Paragraph  (a)  of  §  251.45  provides  that 
parties  wishing  to  participate  in  royalty 
distribution  and  rate  adjustment 
proceedings  must  file  a  notice  of  intent 
to  participate,  as  directed  by  the 
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Jbrarian.  In  cable  and  satellite  royalty 
listribution  proceedings,  there  are  two 
ihases  to  the  distribution.  The  first 
ihase  involves  dividing  the  collected 
"oyalties  among  the  various  claimant 
:»tegories  involved  in  the  proceeding 
Imusic,  sports,  etc.).  The  second  phase 
resolves  disputes  concerning  the  further 
distribution  of  royalties  within  a 
[:ategory  that  arise  between  individual 
claimeuits.  The  Office  is  proposing  to 
amend  paragraph  (a)  to  require  that 
parties  filing  a  notice  of  intent  to 
participate  in  royalty  distributions 
identify  in  a  single  notice  each  phase  of 
the  proceeding  in  which  they  intend  to 
participate.  Specific  inclusion  of  this 
provision  in  the  regulation  will  ensure 
efficient  administration  of  the  process 
and  give  all  parties  a  full,  fair 
opportiuiity  to  participate. 

B.  Service  of  Pleadings  During 
Precontroversy  Discovery 

Section  251.45  (b)(l)(i)  and  (b)(2)(i) 
provide  that  all  motions,  petitions, 
objections,  oppositions,  and  repUes  filed 
during  the  precontroversy  discovery 
period  must  be  served  by  means  no 
slower  than  overnight  express  mail.  The 
Office  seeks  comment  as  to  whether  the 
requirement  that  pleadings  be  served  by 
overnight  express  mail  is  unduly  costly 
and,  if  so,  given  the  limited 
precontroversy  discovery  period,  how 
might  service  be  otherwise  permitted. 

C.  Discovery  Practice  by  the  CARP 

Under  current  practice,  the  Librarian 
of  Congress  oversees  discovery  on  the 
written  direct  cases,  and  the  CARP 
oversees  discovery  on  the  rebuttal  cases, 
although  the  Librarian  has  the 
discretion  to  designate  discovery 
matters  to  the  CARP  for  its  resolution. 
Section  251.45(c)(1)  of  the  rules, 
however,  currently  states  that  the  CARP 
shall  designate  a  period  of  discovery  on 
both  the  written  direct  cases  and  the 
rebuttal  cases,  which  suggests  that  there 
are  two  rounds  of  discovery  on  the 
written  cases:  one  conducted  by  the 
Librarian  and  the  other  by  the  CARP. 
Therefore,  the  Office  is  deleting  the 
reference  to  the  written  direct  cases  to 
make  clear  that  the  CARP  oversees  only 
discovery  on  the  rebuttal  cases  and  not 
on  the  written  direct  cases,  imless 
otherwise  directed  by  the  Librarian. 

D.  Objections  to  Written  Direct  Cases 

Currently,  §251. 45(c)(2)  provides  that 
"[aliter  the  filing  of  the  written  cases 
with  a  CARP,  any  party  may  file  with 
a  CARP  objections  to  any  portion  of 
another  party's  written  case  on  any 
proper  ground  including,  without 
limitation,  relevance,  competency,  and 
tailure  to  provide  underlying 


doounents."  The  Office  is  proposing  to 
clarify  this  sentence  so  that  parties  make 
evidentiary  objections  to  the  CARP 
during  the  course  of  the  proceeding  and 
not  to  the  Librarian  during  the 
precontroversy  discovery  period. 

E.  Precontroversy  Discovery 

Section  251.45(b)  and  (c)  currently 
govern  the  establishment  of  a 
precontroversy  discovery  period, 
motions  practice,  and  the  limitations  on 
discovery.  The  Librarian  has  extensively 
appUed  these  provisions  in  each  of  the 
CARP  proceedings  he  has  conducted, 
and  certain  shortcomings  of  these  rules 
have  been  identified.  The  greatest 
difficulties  have  surrounded  the  rather 
terse  description  in  paragraph  (c)  of 
what  types  and  categories  of  dociunents 
are  subject  to  discovery  in  CARP 
proceedings.  The  Librarian  has  been 
called  upon  to  resolve  numerous 
discovery  disputes  and  has  fashioned 
certain  principles  to  better  articulate  the 
boundaries  of  discovery.  The  Office 
beUeves  that  these  principles  should  be 
included  in  the  rules. 

Consequently,  the  Office  is 
recommending  creation  of  a  new 
paragraph  (d),  entitled  "Limitations  on 
discovery,"  and  redesignation  of  the 
current  paragraph  (d)  as  paragraph  (f). 
The  provisions  of  this  new  paragraph 
are  intended  to  apply  to  both 
precontroversy  discovery  and  any 
discovery  that  is  directed  by  the  CARPs. 

1.  Underlying  Documents 

Proposed  §  251.45(d)(1)  provides  that 
parties  "may  request  of  an  opposing 
party  nonprivileged  imderlying 
dociunents  related  to  the  written 
exhibits  and  testimony."  This  is  the 
ourent  standard  for  discovery 
enimciated  in  ciurent  paragraph  (c),  and 
remains  the  standard  governing 
discovery  under  the  proposed  changes. 
New  paragraphs  (1),  (2),  and  (3)  expand 
on  the  basic  standard.  Paragraph  (1) 
provides  that  underlying  docimients 
include  only  those  documents  that 
imderlie  a  witness'  factual  assertions 
and  do  not  include  documents  which 
are  intended  to  augment  the  record  with 
what  the  witness  might  have  said  or  put 
forward,  or  explore  Oie  boundaries  of 
what  the  witness  said.  They  are  also  not 
documents  which  imderlie  a  witness' 
opinion  testimony,  since  that  testimony 
is  not,  by  definition,  a  factual  assertion. 

Documents  that  imderlie  a  witness' 
factual  assertions  are  those  documents 
that  the  witness  relied  upon  in  making 
his  or  her  assertion.  Documents  "reUed 
upon"  by  a  witness  is  a  somewhat 
elusive  concept,  because  these  are  not 
necessarily  just  the  documents  that  a 
witness  looked  at  and  considered  in 


making  his  or  her  factual  assertion.  For 
example,  a  witness  may  make  a 
statement  based  upon  a  summary  fact 
sheet  of  a  statistical  survey.  The  facts 
asserted  by  the  witness  actually  come 
&t>m  the  statistical  survey,  even  though 
the  witness  never  actually  examined,  or 
perhaps  even  had  access  to  the  survey. 
In  circumstances  where  the  asserted 
facts  are  the  essential  part  of  the 
witness'  testimony,  or  are  the  crux  of  a 
claimant's  case,  production  of  the 
statistical  survey  is  appropriate.  At  the 
same  time,  however,  the  Library  must 
balance  the  costs  associated  with 
production  of  the  survey  against  the 
evidentiary  benefits  derived  from  the 
production.  The  Librarian  must  make 
these  determinations  on  a  case  by  case 
basis,  and  it  would  be  inappropriate,  if 
not  impossible,  to  attempt  to  resolve 
these  cases  by  codified  rules.  The 
Office,  therefore,  believes  that  a 
requirement  for  production  of 
documents  relied  upon  by  a  witness  in 
making  his  or  her  factual  assertions  is  a 
sufficient  principle  to  announce  in  the 
rules,  with  specific  applications  of  the 
principle  left  to  the  determination  of  the 
Librarian  or  the  CARP  as  the 
circumstances  warrant. 

Paragraph  (1)  also  provides  that  a 
party  seeking  discovery  must  identify, 
in  its  discovery  requests,  the  specific 
factual  assertion  of  a  witness  for  which 
documents  are  sought.  This  includes 
identifying  the  witness  by  name,  the 
page  number  on  which  the  assertions 
appear,  and  the  assertions  themselves. 

2.  Supporting  Documents  for  Bottom- 
Line  Figures 

Proposed  §  251.45(d)(2)  involves  the 
principle  of  verification  of  bottom-line 
numbers.  Both  royalty  distribution  and 
rate  adjustment  proceedings  are 
number-intensive,  and  many  witnesses 
testify  as  to  what,  for  example,  a  royalty 
rate  should  be,  or  why  the  royalty  rate 
submitted  by  another  party  is  the 
incorrect  amount.  Witnesses  submitting 
this  type  of  testimony  must  be  prepared 
to  exchange  the  dociunents  that  assisted 
them  in  offering  their  figures.  Like 
underlying  facts  described  in  paragraph 
(1),  however,  a  balance  must  be  struck 
between  the  quaUty  of  the  testimony 
produced  by  obtaining  the  supporting 
documents  and  the  cost  of  producing 
the  documents.  It  is  not  the  goal  of  the 
CARP  discovery  process  always  to  trace 
a  bottom-line  figure  to  its  origins,  for 
such  a  practice  will  often  drive  the  cost 
of  discovery  well  beyond  the  benefits  of 
obtaining  the  documentation.  The 
Librarian  must  balance  the  relevance  of 
the  testimony  with  the  cost  of  obtaining 
supporting  documentation  and  make 
individual  determinations.  The  purpose 
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of  paragraph  (2)  is,  therefore,  to  state  the 
principle  rather  than  its  application  to 
particular  circumstances. 

Another  sometimes  elusive  matter  is 
what  constitutes  a  "bottom-line  figure." 
Many  nimibers  may  be  offered  as  means 
of  arriving  at  a  specific  distribution 
percentage  or  royalty  rate,  some  of 
which  can  be  considered  bottom-line 
figiu^s  and  others  which  are 
explanatory  or  elucidative.  Again,  the 
rule  states  the  principle,  not  the 
application. 

3.  Confidential  Material 

Proposed  §  251.45(d)(3)  provides  that 
where  discovery  may  result  in 
production  of  confidential  materials,  the 
parties  may  negotiate  in  good  faith  the 
terms  of  a  protective  order,  subject  to 
the  approval  of  the  Librarian.  The 
parties  are  free  and  encouraged  to 
negotiate  a  protective  order  on  their 
own  for  submission  to  and  approval  by 
the  Librarian. 

4.  Penalty  for  Lack  of  Responsive 
Discovery 

To  facilitate  the  precontroversy 
discovery  schedule,  proposed 
§  251.45(d)(4)  states  that  all  parties  must 
be  prepared  to  cooperate  in  the 
exchange  of  discovery  material.  A  party 
may  not  withhold  identified  documents 
which  it  has  said  that  it  will  produce 
simply  because  it  is  displeased  with  the 
response  to  its  discovery  requests  by 
other  parties.  Document  production  is  to 
take  place  on  time,  as  directed  in  the 
discovery  schedule.  A  party  aggrieved 
by  another's  response  or  failure  to 
respond  to  its  discovery  request 
currently  has  only  the  remedy  of 
submitting  a  motion  to  compel 
production  with  the  Librarian.  Under 
the  proposed  rule,  failure  to  comply 
with  the  production  dates  without  a 
showing  of  good  cause  would  result  in 
the  striking  of  the  testimony  which  the 
documents  imderlie  upon  the  motion  of 
another  party. 

5.  Organized  Discovery  Response 

All  parties  must  furnish  the  opposing 
sides  with  the  underlying  documents  in 
as  organized  and  usable  a  form  as 
possible,  whether  in  hard  copy  or  digital 
format.  Therefore,  §  251.45(d)(5) 
requires  the  party  producing  documents 
to  label  each  document  corresponding 
to  the  request  for  which  it  is  responsive. 
Production  of  undifferentiated 
documents,  or  the  practice  of 
"dumping"  documents,  is  not 
acceptable. 


F.  Precedential  Rulings 

Section  802(c)  of  the  Copyright  Act, 
17  U.S.C,  states  that  "[tjhe  arbitration 


panels  shall  act  on  the  basis  of  a  fully 
documented  written  record,  prior 
decisions  of  the  Copyright  Royalty 
Tribunal,  prior  copyright  arbitration 
royalty  panel  determinations,  and 
rulings  by  the  Librarian  of  Congress 
under  section  801(c)."  The  procedural 
rules  of  part  251  of  37  CFR  are  rules  of 
general  applicability  to  CARP 
proceedings,  and  interpretations  of 
those  rules  made  in  the  context  of^uch 
proceedings  apply  with  equal  force  to 
all  subsequent  CARP  proceedings.  This 
means  that  the  Librarian's 
precontroversy  discovery  rulings  serve 
as  precedents  for  subsequent  CARP 
proceedings  as  well.  To  make  this  clear, 
the  Office  proposes  to  add  a  new 
paragraph  (e),  entitled  "Precedential 
rulings." 

Vn.  Written  Orders 

The  Copyright  Office  proposes 
amending  §  251.50  to  require  that  a 
CARP'S  substantive  rulings  be  issued  in 
written  form  along  with  a  brief 
statement  explaining  the  CARP's 
rationale.  Currently,  §  251.50  states  that 
the  CARP  may  issue  rulings  or  orders 
that  are  necessary  to  resolve  issues  in 
the  proceedings.  This  authority  is  based 
on  the  requirements  contained  in  the 
Administrative  Procedure  Act  at  5 
U.S.C,  subchapter  II. 

Currently,  the  only  record  of  oral 
decisions  is  in  the  transcripts  of  the 
proceedings  and  one  has  to  review  the 
hearing  transcript  to  find  any  reference 
to  them.  The  proposed  amendment  has 
several  benefits.  It  will  provide  a  more 
structiured  approach  to  the  decision 
making  process  and  preserve  orders  in 
a  more  accessible  form. 

Section  555(e)  of  the  Administrative 
Procedure  Act  already  requires  that 
denials  of  written  applications,  petitions 
or  other  requests  be  accompanied  by  a 
brief  statement  of  the  groimds  for 
denial.  The  Copyright  Office  requests 
comments  about  this  proposed  change, 
in  particular  whether  it  should  be 
limited  to  denials  or  whether  it  should 
apply  to  other  types  of  orders. 

VIII.  Review  of  the  CARP  Report 

The  CARP  must  conclude  its  work 
and  submit  its  determination  within  180 
days  fi-om  publication  of  the  notice  of 
commencement  of  a  CARP  proceeding 
in  the  Federal  Register.  The  statute  also 
requires  that  "(sjuch  report  shall  be 
accompanied  by  the  written  record,  and 
shall  set  forth  the  facts  that  the 
arbitration  panel  found  relevant  to  its 
determination."  17  U.S.C.  802(e).  The 
Register  of  Copyrights  then  reviews  the 
CARP'S  report  and  makes  a 
recommendation  to  the  Librarian  of 
Congress  whether  to  accept  or  reject  it. 


If  the  Librarian  rejects  the  Panel's 
determination,  he  or  she  issues  an  order 
setting  the  rate  or  distribution  of  royalty 
fees.  Id. 

Currently,  §  251.55  allows  any  party 
to  file  with  the  Librarian  of  Congress  a 
petition  to  modify  or  set  aside  the 
determination  of  the  CARP  during  the 
first  14  days  of  the  Librarian's  review. 
37  CFR  251.55(a).  The  regulations  also 
allow  an  additional  14  days  for  replies 
to  such  petitions.  37  CFR  251.55(b).  The 
petitions  have  proven  extremely  useful 
to  the  Librarian  and  the  Register  of 
Copyrights  in  their  review  of  the  CARP's 
report.  The  CARP  itself,  however,  has 
no  opportunity  to  review  the  petitions 
and  replies  to  consider  the  arguments 
made  therein.  The  Copyright  Office 
believes  that  there  have  beien  occasions 
in  past  CARP  proceedings  when  a  Panel 
might  well  have  modified  its  own 
decision  if  it  had  had  the  opportunity  to 
consider  the  petitions  that  were  filed 
with  the  Librarian.  Thus,  it  might  well 
increase  the  efficiency  of  the  review 
process  and  the  quality  of  the 
decisionmaking  to  give  the  CARP  itself 
an  opportunity  to  do  so.  Therefore,  the 
Office  seeks  comment  fi-om  interested 
parties  on  whether  the  CARP  should 
have  an  opportunity  to  consider  the 
petitions  and  to  revise  its  report  before 
the  Register  and  the  Librarian  engage  in 
their  review. 

Alternatively,  the  Office  seeks 
comment  on  the  possibility  of 
remanding  a  determination  of  a  CARP 
for  further  consideration  in  light  of  a 
determination  by  the  Librarian  that  the 
report  is  arbitrary  or  contrary  to  law,  or 
in  those  instances  where  the  Librarian 
cannot  determine  whether  there  exist 
sufficient  facts  to  support  a  conclusion 
that  the  Panel  did  not  act  arbitrarily. 
Cases  might  also  occur  where  the  record 
might  indicate  that  the  Panel  acted 
arbitrarily,  but  there  are  insufficient 
facts  on  the  record  to  allow  the 
Librarian  to  substitute  his  or  her  own 
determination. 

At  this  time,  the  Copyright  Office  is 
not  proposing  specific  regulations 
which  would  require  the  parties  to 
submit  the  petitions  to  modify  directly 
to  the  CARP  or  provide  for  the 
possibility  of  a  remand  to  the  Panel 
under  the  circumstances  outlined  above. 
Instead,  the  Office  invites  comment 
bom  the  interested  parties  on  the 
advantages  and  disadvantages  of 
instituting  changes  to  the  CARP  system 
along  the  lines  proposed  herein. 

K.  Other  Suggestions  Welcome 

The  Copyright  Office  welcomes  any 
additional  comments  and  suggestions 
from  interested  parties  on  other 
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s  ubstantive  or  procedural  matters  not 
( overed  by  these  proposed  changes. 

I  ,ist  of  Subjects  in  37  CFR  Part  251 

Administrative  practice  and 
]  irocedure.  Hearing  and  appeal 
I  irocedures. 

>posed  Rules 

For  the  reasons  set  out  in  the 
imble,  Chapter  11  of  Title  37  of  the 
le  of  Federal  Regulations  is  proposed 

be  amended  as  follows: 


ART  251— COPYRIGHT 
i  ARBITRATION  ROYALTY  PANEL 
tULES  OF  PROCEDURES 

1.  The  authority  citation  for  part  251 
I  ontinues  to  read  as  follows: 

Authority:  17  U.S.C.  801-803. 

2.  Section  251.21  is  amended  by 

1  evising  paragraph  (a)  to  read  as  follows: 

<  251.21    Public  records. 

(a)  All  official  reports  of  a  Copyright 
.  U^bitration  Royalty  Panel  are  available 
or  inspection  and  copying  at  the 
j  ddress  provided  in  §  251.1. 

•        •        •        • 

3.  Section  251.43  is  amended  by 

1  evising  paragraphs  (c),  (d)  and  (e)  to 
]  ead  as  follows: 

251.43    Written  cases. 

r  *  *  *  * 

(c)  Each  party  may  include  in  its 

I  lirect  case  designated  portions  of  past 
estimony  from  prior  Copyright 
Arbitration  Royalty  Panel  or  the 
[Copyright  Royalty  Tribunal 
)roceedings,  including  any  exhibits 
Lssociated  with  the  designated 
estimony.  Such  designation  may  be 
ione  by  reference  to  the  appropriate 
)roceeding  or  by  including  the  text  of 
he  past  testimony  in  the  direct  case, 
ilomplete  testimony  of  each  witness 
vhose  testimony  is  designated  (i.e., 
lirect,  cross  and  redirect)  must  be 
■eferenced. 

(d)  In  the  case  of  a  royalty  fee 
listribution  proceeding,  each  party 
nust  state  in  the  written  direct  case  its 
)ercentage  or  dollar  claim  to  the  fund, 
n  the  case  of  a  rate  adjustment 
)roceeding,  each  party  must  state  its 
■equested  rate  and,  if  applicable,  terms. 
I,  within  ten  days  of  the  filing  of  the 
lirect  case,  all  the  other  parties  to  the 
>roceeding  accept  the  proffered  claim  or 
■ate  and  terms  as  the  basis  for  a 
listribution  or  rate  adjustment,  they 
nay  so  notify  the  Librarian.  The 
Librarian  may  make  the  distribution  or 
rate  adjustment  on  that  basis.  The 
distribution  or  rate  adjustment  will  have 
no  precedential  effect  on  future 
proceedings,  unless  all  the  parties  to  the 


proceeding  request  otherwise.  Until  and 
unless  all  the  other  parties  to  the 
proceeding  accept  the  proffered  claim  or 
rate,  no  party  will  be  precluded  from 
revising  its  claim  or  its  requested  rate  at 
any  time  during  the  proceeding  up  to 
the  filing  of  the  proposed  findings  of 
fact  and  conclusions  of  law. 

(e)  No  evidence,  including  exhibits, 
may  be  submitted  in  the  written  direct 
case  without  a  sponsoring  witness, 
except  where  the  CARP  has  taken 
official  notice,  or  in  the  case  of 
incorporation  by  reference  of  past 
testimony,  or  for  good  cause  shown. 
***** 

4.  Section  251.44  is  amended  by 
adding  a  sentence  at  the  end  of 
paragraph  (e)(2)  to  read  as  follows: 

$  251 .44    Rling  and  service  of  written 
cases  and  pleadings. 

*  •        •        *        • 

(e)  Subscription  and  veriflcation.  (1) 

*  *  • 

(2)  *  *  *  A  party's  signature 
constitutes  certification  that  to  the  best 
of  his  or  her  knowledge  and  belief  there 
is  good  ground  to  support  the 
document,  and  that  it  has  not  been 
interposed  for  purposes  of  delay. 
***** 

5.  Section  251.45  is  amended  by 
adding  a  sentence  at  the  end  of 
paragraph  (a),  revising  paragraph  (c), 
redesignating  current  paragraph  (d)  as 
paragraph  (f).  and  adding  new 
paragraphs  (d)  and  (e)  to  read  as  follows: 

§  251 .45    Discovery  and  prehearing 
motions. 

(a)  *  *  *  All  parties  who  file  a  notice 
of  intention  to  participate  shall  identify 
any  and  all  controversies  in  which  they 
have  an  interest  and  intend  to  pursue 
that  interest 

(b)*  *  * 

(c)  Discovery  and  motions  filed  with  a 
Copyright  Arbitration  Royalty  Panel.  (1) 
A  Copyright  Arbitration  Royalty  Panel 
shall  designate  a  period  following  the 
filing  of  rebuttal  cases  in  which  parties 
may  request  of  an  opposing  party 
nonprivileged  underlying  documents 
related  to  tiie  written  exhibits  and 
testimony. 

(2)  After  the  initiation  of  a  CARP 
proceeding,  any  party  may  file  with  a 
CARP  objections  to  any  portion  of 
another  party's  written  case  on  any 
proper  ground  including,  without 
limitation,  relevance,  competency,  and 
failure  to  provide  underlying 
documents.  If  an  objection  is  apparent 
from  the  face  of  a  written  case,  that 
objection  must  be  raised  with  the  CARP 
before  the  closing  of  the  record,  or  the 
party  may  thereafter  be  precluded  from 
raising  such  an  objection. 


(d)  Limitations  on  discovery.  The 
following  requirements  apply  to  all 
proceedings  conducted  pursuant  to  this 
section: 

(1)  Parties  may  request  of  an  opposing 
party  nonprivileged  documents  that 
underlie  a  witness'  factual  assertions.  In 
order  to  discover  the  documents  that 
underlie  a  witness'  factual  assertions, 
the  requesting  party  must  identify  the 
witness  by  name  and  specify  the  factual 
assertions  of  that  witness  for  which 
supporting  documents  are  sought. 
Documents  that  underlie  a  witness' 
factual  assertions  are  those  documents 
that  the  witness  relied  upon  to  make  his 
or  her  assertion. 

(2)  Parties  who  offer  total  numeric  or 
financial  figures  in  a  CARP  proceeding 
without  supporting  documentation  must 
be  prepared  to  share  underlying  data 
that  contributed  to  those  totals  so  that 
the  figures  may  be  verified, 
notwithstanding  any  assertions  of 
confidentiality. 

(3)  The  parties  may  negotiate,  under 
good  faith,  protective  orders,  subject  to 
approval  by  the  Librarian,  so  that  the 
underlying  data  can  be  revealed  and 
confidentiality  can  be  protected. 

(4)  All  parties  to  a  proceeding  must 
continue  to  comply  with  the  discovery 
schedule  for  the  exchange  of  any 
noncontroversial  evidence,  even  when 
motions  relating  to  discovery  have  been 
filed  with  the  Librarian  or  the  Copyright 
Arbitration  Royalty  Panel  and  are 
pending  decision.  Failure  to  show  good 
cause  as  to  why  responsive  documents 
were  not  produced  by  the  deadlines 
established  in  a  precontroversy 
discovery  schedule  shall  result  in  the 
striking  of  testimony  that  the  dilatory 
documents  support. 

(5)  All  documents  offered  in  response 
must  be  furnished  in  as  organized  and 
usable  a  form  as  possible.  Produced 
documents  must  be  labeled  to 
correspond  with  the  categories  in  the 
reouest. 

(e)  Precedential  rulings.  The 
procedural  rules  of  Subchapter  B  of  37 

"CFR  are  rules  of  general  applicability  to 
CARP  proceedings.  Interpretations  of 
those  rules  by  the  Librarian  of  Congress 
or  the  CARP  that  are  made  in  the 
context  of  such  proceedings  apply  with 
equal  force  to  all  subsequent 
proceedings. 

(f)  •  •  ^ 


{251.50    Rulings  and  orders. 

6.  Section  251.50  is  amended  by 
removing  the  words  "contained  in  this 
subchapter"  and  in  their  place,  adding 
the  words  "of  the  Copyright  Office", 
and  by  adding  a  new  sentence  to  the 
end  of  the  paragraph  to  read,  "Any  such 
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rulings  or  orders  must  be  issued  in 
writing,  accompanied  by  a  brief 
statement  in  support  of  the  ruling." 

***** 

Dated:  November  23, 1998. 
Marybeth  Peters. 
Fegister  of  Copyrights. 

Approved  by: 
James  H.  Biilington, 
The  Librarian  of  Congress. 
(FR  Doc.  98-33607  Filed  12-17-98;  8:45  ami 

BILUNG  COO€  1410-33-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[SC-035-1-9833b;  FRL-6203-8] 

Approval  and  Promulgation  of 
Implementation  Plans;  South  Carolina 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  South 
Carolina  Department  of  Health  and 
Environmental  Control  (SC  DHEC) 
which  updates  the  emissions  inventory 
and  emissions  budgets  for  use  in 
determination  of  Transportation 
Conformity  in  the  Cherokee  County 
Ozone  Maintenance  Area.  This  SIP 
revises  emissions  for  the  1990  emissions 
inventory,  and  the  2000  and  2002 
emissions  budgets  for  Cherokee  County. 
In  the  final  rules  section  of  this  Federal 
Register,  the  EPA  is  approving  the 
State's  SIP  revision  as  a  direct  final  rule 
without  a  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  Written  comments  must  be 
received  on  or  before  January  19, 1999. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Lynorae  Benjamin  at 
the  EPA  Region  4  Air.  Pesticides  and 


Toxics  Management  Division.  Air 
Planning  Branch,  61  Forsyth  Street,  SW, 
Atlanta.  Georgia  30303. 

Copies  of  the  documents  relative  to 
this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
persons  wanting  to  examine  these 
documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 
Reference  file  number  SC-035-1-9833. 
The  Region  4  office  may  have  additional 
background  documents  not  available  at 
the  other  locations. 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
EPA,  401  M  Street.  SW.  Washington, 
DC  20460. 
EPA,  Region  4  Air,  Pesticides,  and  Toxic 
Management  Division,  Air  Planning 
Branch,  61  Forsyth  Street.  SW, 
Atlanta,  Georgia  30303. 
SC  DHEC,  Environmental  Quality 
Control  District  Offices,  call  (803) 
734-4750  for  nearest  location. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lynorae  Benjamin  at  (404)  562-9040. 
Reference  file  SC-035-1-9833. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rule's  section  of  this  Federal  Register. 

Dated:  November  25. 1998. 
A.  Stanley  Meiburg, 

Acting,  Regional  Administrator,  Region  4. 
[FR  Doc.  98-33472  Filed  12-17-98;  8:45  am] 

BILUNG  CODE  6S60-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 

[TN  183-1-98245;  FRL-6204-3] 

Approval  and  Promulgation  of  State 
Plans  For  Designated  Facilities  and 
Pollutants:  Tennessee 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 


SUMMARY:  EPA  proposes  to  approve  the 
Section  lll(d)/129  State  Plans  for 
Nashville/Davidson  County  submitted 
by  the  State  of  Tennessee,  through  the 
Tennessee  Department  of  Environment 
and  Conservation  (TDEC),  on  December 
24,  1996,  for  implementing  and 
enforcing  the  Emissions  Guidelines 
applicable  to  existing  Municipal  Waste 
Combustors  (MWCs)  with  capacity  to 
combust  more  than  250  tons  per  day  of 
municipal  solid  waste  (MSW)  and 


existing  Municipal  Solid  Waste 
Landfills.  The  plans  were  submitted  by 
the  State  to  satisfy  certain  federal  Clean 
Air  Act  requirements.  In  the  Final  Rules 
Section  of  this  Federal  Register,  EPA  is 
approving  the  State  plan  submittal  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  submittal  and 
anticipates  that  it  will  not  receive  any 
significant,  material,  and  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule  and  incorporated  by  reference 
herein.  If  no  significant,  material,  and 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in     ' 
relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  action. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  January 
19,  1999. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Steven  M.  Scofield  at 
the  EPA  Regional  Office  listed  below. 
Copies  of  the  documents  relevant  to  this 
proposed  rule  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  day  of  the 
visit. 

Environmental  Protection  Agency. 
Region  4,  Air  Planning  Branch.  61 
Forsyth  Street.  SW,  Atlanta.  Georgia 
30303.  Steven  M.  Scofield.  404/562- 
9034. 

Tennessee  Department  of  Environment 
and  Conservation.  Division  of  Air 
Pollution  Control,  9th  Floor  L  &  C 
Annex,  401  Church  Street.  Nashville, 
Tennessee  37243-1531.  615/532- 
0554. 

Bureau  of  Environmental  Health 
Services,  Metropolitan  Health 
Department.  Nashville  and  Davidson 
County,  311-23rd  Avenue.  North. 
Nashville,  Tennessee  37203.  615/340- 
5653. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Davis  at  404/562-9127  or  Steven 
M.  Scofield  at  404/562-9034. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 
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Dated:  July  30, 1998. 
Winston  A.  Smith, 

Acting  Regional  Administrator.  Region  4. 
[FR  Doc.  98-33482  Filed  12-17-98;  8:45  ami 
BILLING  CODE  •660-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  745 
[OPPTS-62156E;  FRL-604a-3] 
RIN  207(MkC63 

Lead;  Identification  of  Dangerous 
Levels  of  Lead;  Correction 

agency:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Proposed  rule;  correction. 

SUMMARY:  EPA  is  making  corrections  to 
a  proposed  rule  that  would  provide 
guidelines  for  managing  lead  in  paint, 
dust,  and  soil  in  residences  and  child- 
occupied  facilities.  The  proposed  rule 
was  issued  under  section  403  of  the 
Toxic  Substances  Control  Act  (TSCA). 
The  corrections  address  typographical 
errors  and  other  drafting  errors. 

DATES:  Written  comments  on  the 
proposed  rule  remain  due  on  or  before 
December  31, 1998. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  III.  of  this  document. 


FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact:  National 
Lead  Information  Center's 
Clearinghouse,  1-800-424-LEAD 
(5323).  For  technical  and  policy 
questions  contact:  Jonathan  Jacobson, 
Telephone:  202-260-3779.  e-mail: 
iacobson.jonathan@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

L  Does  This  Notice  Apply  To  Me? 

The  following  table  identiBes  the 
entities  that  would  be  involved  in  the 
implementation  of  regulations  that 
would  be  affected  by  today's  proposal 
and  the  effect  of  the  proposal  on 
implementation  of  those  regulations. 


Category 


Examples  of  Entities 


Effect  of  Proposal 


Lead  at)atement  professionals 


Training  providers 

HUD  and  other  Federal  agen- 
cies tfiat  own  residential 
property 

Property  owners  ttiat  receive 
assistance  through  Federal 
housing  programs 


Property  owners 


Workers,  supervisors,  inspectors,  risk  assessors,  and 
project  designers  engaged  in  lead-t)ased  paint  ac- 
tivities 

Firms  provkjing  training  servk:es  in  lead-t>ased  paint 
activities 


State  and  city  public  housing  authorities,  owners  of 
multifamily  rental  properties  that  receive  project- 
based  assistance,  owners  of  rental  properties  that 
lease  units  under  HDD's  tenant-t>ased  assistance 
program 

Owner  occupants,  rental  property  owners,  publk;  hous- 
ing auttKXities,  Federal  agencies 


ProvkJes  standards  that  risk  assessors  woukj  use  to 
klentify  hazards  and  evaluate  clearance  tests;  helps 
determine  wfien  certified  professkKuls  woukJ  be  re- 
quired to  perform  abatenrwnts 

ProvkJes  standards  that  training  provklers  woukJ  have 
to  teach  in  their  courses 

Proposed  standards  klentify  hazards  that  Federal 
agencies  woukJ  have  to  abate  in  pre-1960  housing 
prior  to  sale 

Proposed  standards  klentify  hazards  tfiat  property 
owners  woukl  have  to  abate  or  reduce  as  specified 
by  regulations  currently  t>eing  devekiped  t>y  HUD 
under  authority  of  Titie  X,  sectk>n  1012 

Proposed  standards  klentify  hazards  that  woukl  have 
to  t>e  disck>sed  urxler  EPA/HUD  joint  regulations 
promulgated  under  Title  X,  sectbn  1018 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  Ukely  to  be  affected  by  this 
action  through  implementation  of  the 
elements  of  the  programs  discussed  in 
this  notice.  To  determine  whether  you, 
your  business,  or  your  agency  is 
affected,  you  should  carefully  examine 
the  Requirements  for  Lead-Based  Paint 
Activities  at  40  CFR  part  745,  subpart  L 
and  subpart  Q  and  Lead-Based  Paint 
EMsclosure  at  40  CFR  part  745,  subpart 
F  and  24  CFR  part  35,  subpart  H.  The 
regulations  covering  evaluation  and 
control  of  lead-based  paint  hazards  in 
HUD-associated  and  Federally-ovwied 
housing  are  currently  under 
development.  Proposed  regidations 
were  pubUshed  in  the  Federal  Register 
on  June  7, 1996  (61  FR  29169).  If  you 
have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  section. 


IL  How  Can  I  Get  Additional 
Information  or  Copies  of  This 
Document  or  Other  Documents? 

A.  Electronic  Availability 

Electronic  copies  of  this  document  are 
available  from  die  EPA  Home  Page  at 
the  Federal  Register  -  Environmental 
Documents  entry  for  this  document 
under  "Laws  and  Regulations"  (http:// 
www.epa.gov/fedrgstr/). 

B.  In  Person  or  By  Phone 

If  you  have  any  questions  or  need 
additional  information  about  this  action, 
you  may  contact  the  technical  person 
identified  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  section,  hi 
addition,  the  official  record  for  this 
proposed  rule,  including  the  public 
version,  has  been  established  for  this 
proposed  rule  under  docket  control 
number  OPPTS-62156E  (including 
comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  any  electronic 
comments,  which  does  not  include  any 
information  claimed  as  Confidential 


Business  Information  (CBI),  is  available 
for  inspection  in  the  TSCA 
Nonconfidential  Information  Center, 
Rm.  NE-B607.  Waterside  Mall,  401  M 
St.,  SW.,  Washington,  DC.  from  12  noon 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  TSCA 
Nonconfidential  Information  Center 
telephone  number  is  202-260-7099. 

III.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comnients  through 
the  mail,  in  person,  or  electronically.  Be 
sure  to  identify  the  appropriate  docket 
control  number.  OPPTS-62156E.  in 
your  correspondence. 

1.  By  mail.  Submit  written  comments 
to:  Document  Control  Office  (7407), 
Office  of  Pollution  Prevention  and 
Toxics  (OPPT),  Environmental 
Protection  Agency.  401  M  St..  SW..  Rm. 
G-099,  East  Tower,  Washington,  DC 
20460. 

2.  In  person  or  by  courier.  Deliver 
written  comments  to:  Document  Control 
Office  in  Rm.  G-099,  East  Tower, 
Waterside  Mall,  401  M  St.,  SW., 


\ 


_,.^<=^-^i^ 
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Washington,  EX:,  Telephone:  202-260- 
7093. 

3.  Electronically.  Submit  your 
comments  and/or  data  electronically  by 
e-mail  to:  oppt.ncic@epa.gov.  Please 
note  that  you  should  not  submit  any 
information  electronically  that  you 
consider  to  be  CBI.  Electronic  comments 
must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Comment 
and  data  will  also  be  accepted  on  disks 
in  WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  OPPTS- 
621 56E.  Electronic  comments  on  this 
proposed  rule  may  also  be  filed  online 
at  many  Federal  E)epository  Libraries. 

IV.  How  Should  I  Handle  CBI 
Information  That  I  Want  To  Submit  To 
the  Agency? 

You  may  claim  information  that  you 
submit  in  response  to  this  document  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  will  be  included  in  the 
public  docket  by  EPA  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  with  the  technical  person 
identified  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  section. 

V.  What  Should  I  Consider  As  I  Prepare 
My  Comments  for  EPA? 

We  invite  you  to  provide  your  views 
on  the  various  options  we  propose,  new 
approaches  we  haven't  considered,  the 
potential  impacts  of  the  various  options 
(including  possible  unintended 
consequences),  and  any  data  or 
information  that  you  would  like  the 
Agency  to  consider  during  the 
development  of  the  final  action.  You 
may  find  the  following  suggestions 
helpful  for  preparing  your  comments: 

•  Explain  your  views  as  clearly  as 
possible. 

•  Describe  any  assimiptions  that  you 
used. 

•  Provide  solid  technical  information 
and/or  data  to  support  your  views. 

•  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate. 

•  Tell  us  what  you  support,  as  well  as 
what  you  disagree  with. 

•  Provide  specific  examples  to 
illustrate  your  concerns. 

•  Offer  alternative  ways  to  improve 
the  rule  or  collection  activity. 


•  Make  sure  to  submit  your  comments 
by  the  deadline  in  this  notice. 

•  At  the  beginning  of  your  comments 
(e.g.,  as  part  of  the  "Subject"  heading), 
be  sure  to  properly  identify  the 
document  you  are  commenting  on.  You 
can  do  this  by  providing  the  docket 
control  number  assigned  to  the 
document,  along  with  the  name,  date, 
and  Federal  Register  citation,  or  by 
using  the  appropriate  EPA  or  OMB  ICR 
number. 

VI.  What  Related  Actions  Preceded 
Today's  Document? 

In  the  Federal  Register  of  June  3,  1998 
(63  FR  30302)  (FRL-5791-9),  EPA 
published  a  proposed  rule  under  Title 
rv  of  the  Toxic  Substances  Control  Act 
(TSCA).  On  July  22. 1998  (63  FR  39262) 
(FRL-6017^),  EPA  extended  the  public 
comment  period  by  30  days,  until 
October  1, 1998.  On  October  1.  1998, 
EPA  announced  in  the  Federal  Register 
(63  FR  52662)  (FRL-6037-7)  Uiat  it 
would  extend  the  public  comment 
period  imtil  November  30, 1998.  On 
November  5,  1998  (63  FR  59754)  (FRL- 
6044-9),  EPA  announced  in  the  Federal 
Register  that  it  would  hold  a  public 
meeting  on  December  4, 1998  and 
extend  the  public  comment  period  until 
December  31,  1998  to  accommodate  the 
meeting.  The  corrections  in  this 
document  are  minor  and  do  not  affect 
anyone's  ability  to  comment  with  the 
current  public  comment  period.  As 
such,  comments  remain  due  to  EPA  on 
or  before  December  31, 1998. 

During  the  public  comment  period, 
interested  parties  have  identified  several 
errors  in  the  proposed  rule  published  in 
the  Federal  Register  of  June  3,  1998  (63 
FR  30302).  The  errors  consist  of 
typographical  errors  and  other  drafting 
errors.  This  document  corrects  these 
errors. 

Vn.  What  Actions  Were  Required  By 
the  Various  Regulatory  Assessment 
Mandates? 

This  document  does  not  impose  any 
requirements.  It  only  corrects  errors  in 
a  proposed  rule.  As  such,  this  document 
does  not  require  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
Executive  Order  12866,  entitled 
Regulatory  Planning  and  Review  (58  FR 
51735,  October  4,  1993),  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  or  Executive  Order  13045,  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23. 1997).  For 
the  same  reason,  it  does  not  require  any 
action  under  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Pub.  L.  104-4),  or  Executive  Order 
12898,  entitled  Federal  Actions  to 


Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994).  This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Pub.  L.  104-113.  section 
12(d)  (15  U.S.C.  272  note).  In  addition, 
no  action  is  needed  under  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.).  These 
determinations  are  based  on  this 
document.  For  information  about  the 
determinations  made  for  the  original 
proposed  rule,  please  refer  to  the 
Federal  Register  of  June  3,  1998  (63  FR 
30349). 

VIII.  Are  There  Amy  Impacts  on  Tribal, 
State,  and  Local  Governments? 

There  are  no  impacts  on  the  State, 
local,  or  tribal  governments.  Under 
Executive  Order  12875,  entitled 
Enhancing  Intergovernmental 
Partnerships  (58  FR  58093,  October  28, 
1993),  EPA  may  not  issue  a  regulation 
that  is  not  required  by  statute  and  that 
creates  a  mandate  upon  a  State,  local,  or 
tribal  government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting.  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA 's  prior 
consultation  with  representatives  of 
affected  State,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
commimications  fi-om  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

Today's  proposed  rule  does  not  create 
an  unfunded  federal  mandate  on  State, 
local,  or  tribal  governments.  The 
proposed  rule  does  not  impose  any 
enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  proposed  rule. 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19,1998).  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
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i  ffects  the  communities  of  Indian  tribal 
I  pvermnents,  and  that  imposes 
!  ubstantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
I  ;ovemment  provides  the  hmds 
1  lecessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
( jovernments,  or  EPA  consults  with 
1  hose  governments.  If  EPA  complies  by 
( »nsulting.  Executive  Order  13084 
1  equires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
dentified  section  of  the  preamble  to  the 
ule,  a  description  of  the  extent  of  EPA 's 
)rior  consultation  with  representatives 
if  affiected  tribal  governments,  a 
I  ;ummary  of  the  natiue  of  their  concerns, 
ind  a  statement  supporting  the  need  to 
ssue  the  regulation.  In  addition, 
ixecutive  Order  13084  requires  EPA  to 
levelop  an  effective  process  permitting 
>lected  officials  and  other 
epresentatives  of  Indian  tribal 
;ovemments  "to  provide  meaningful 
ind  timely  input  in  the  development  of 
«gulatory  policies  on  matters  that 
significantly  or  imiquely  affect  their 
immunities." 

Today's  proposed  rule  does  not 
significantly  or  uniquely  affect  the 
:»mmunities  of  Indian  tribal 
governments.  This  action  does  not 
nvolve  or  impose  any  requirements  that 
iffect  Indian  Tribes.  Accordingly,  the 
equirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
his  proposed  rule. 

Jst  of  Subjects  in  40  CFK  Part  745 

Environmental  protection.  Hazardous 
substances.  Lead-based  paint.  Lead 
}oisoning.  Reporting  and  recordkeeping 
'equirements. 

Dated:  December  11, 1998. 

kVUliam  H.  Sanders  m. 

Director,  Office  of  Pollution  Prevention  and 
Toxics. 

In  PR  Doc.  98-14736  published  on 
[une  3, 1998  (63  PR  30302)  make  the 
bllowing  corrections: 

1.  On  page  30322.  in  the  table  entitled 
'Table  3. — Hazard  Evaluation  and 
Control  Costs",  imder  the  second 
heading  of  the  table  entitled  "Single- 
Family",  in  the  fifth  entry,  "45,706"  is 
corrected  to  read  "5,706". 

2.  On  the  same  page,  in  the  same 
table,  under  the  third  heading  of  the 
table  entitled  "Multi-family  (per  unit)", 
in  the  fifth  entry,  "12,275"  is  corrected 
to  read  "2,275". 

3.  On  page  30351,  in  the  first  column, 
under  the  paragraph  entitled  "4. 
Sensitivity  and  uncertainty  analyses.", 
in  the  second  paragraph,  in  the  seventh 
line,  "(Refs.  109  and  110)."  is  corrected 
to  read  "(Refs.  107  and  108).". 


§745.227    [Corrected] 

4.  On  page  30354,  in  the  third 
column,  in  §  745.227(d)(4),  remove  the 
second  sentence. 
IFR  Doc.  9&-33630  Filed  12-17-98;  8:45  am] 
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Intelligent  Networks 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Termination  of  proposed  rule 

proceeding. 

summary:  The  Federal  Communications 
Conunission  terminates  the  proceeding 
concerning  third-party  access  to  the 
local  exchange  carriers'  intelligent 
networks.  Since  we  conclude  that  most 
of  the  issues  raised  in  this  proceeding 
have  been  addressed  by  the  Local 
Competition  Order,  or  are  being 
considered  in  the  Computer  HI  Further 
Notice,  which  is  the  Commission's 
current  review  of  its  Open  Network 
Architecture  (ON A)  and  Computer  HI 
requirements,  we  terminate  this 
proceeding. 

FOR  FURTHER  INFORMATION  contact: 
Claudia  Fox,  Attorney.  Common  Carrier 
Bureau.  Policy  and  F^ogram  Plaiming 
Division,  (202)  418-1580  or  via  the 
Internet  at  cfox@fcc.gov.  Further 
information  may  also  be  obtained  by 
calling  the  Common  Carrier  Bureau's 
TTY  number:  202-418-0484. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Order 
adopted  December  2, 1998,  and  released 
December  4, 1998.  The  full  text  of  this 
Order  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center,  1919  M 
St.,  NW,  Room  239,  Washington.  DC. 
The  complete  text  of  this  document  also 
may  be  obtained  thrdugh  the  World 
Wide  Web,  at  http://www.fcc.gov/ 
Bureaus/Common  Carrier/Orders/ 
fcc98322.wp,  or  may  be  purchased  from 
the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  (202)  857-3800. 1231  20th  St.,  NW, 
Washington,  DC  20036. 

Synopsis  of  Order  , 

1.  In  this  Order,  we  terminate  the 
proceeding  concerning  third-party 
access  to  the  local  exchange  carriers' 
(LECs')  intelligent  networks.  We 
conclude  that  most  of  the  issues  raised 
in  this  proceeding  have  been  addressed 


by  the  Local  Competition  Order,  61  PR 
45476,  August  29, 1996,  or  are  being 
considered  in  the  Computer  III  Further 
Notice,  63  PR  9749.  February  26.  1998. 
which  is  the  Commission's  current 
review  of  its  Open  Network  Architecture 
(ONA)  and  Computer  HI  requirements. 

2.  The  Commission  initiated  the 
Intelligent  Networks  proceeding  (56  PR 
65721.  Dec.  18. 1991)  in  1991  to 
consider  whether  the  Commission 
should  apply  ONA  requirements  for  the 
unbundling  of  network  functionalities 
to  the  LECs'  deployment  of  intelligent 
network  technology.  In  1993.  the 
Commission  adopted  a  Notice  of 
Proposed  Rulemaking  that  proposed 
requiring  all  Tier  1  LECs  that  deploy 
advanced  intelligent  networks  (AIN)  to 
provide  third  parties  with  mediated 
access  to  those  capabilities.  The 
Commission  specifically  proposed  to 
require  that  Tier  1  LECs  provide  third 
parties  with  access  to  their  service 
management  systems  for  the  creation 
and  deployment  of  AIN-based  services. 

3.  In  February  1996.  the 
Telecommunications  Act  of  1996  (1996 
Act)  became  law,  bringing  sweeping 
changes  to  regulation  of  the 
telecommunications  industry.  Among 
other  things,  section  251  of  the  Act 
requires  that  incumbent  LECs:  (1) 
provide  interconnection  with  requesting 
telecommunications  carriers;  (2)  provide 
requesting  telecommunications  carriers 
with  access  to  unbundled  network 
elements;  (3)  offer  retail  services  for 
resale  at  wholesale  rates;  and  (4) 
provide  physical  collocation  necessary 
for  interconnection  or  access  to 
unbimdled  network  elements  at  the 
premises  of  the  inciunbent  LEC. 

4.  In  August  1996,  the  Commission 
adopted  regulations  that  implement  the 
local  competition  provisions  of  the  1996 
Act.  With  respect  to  AIN.  the 
Conunission  determined  that  it  was 
technically  feasible  for  inciunbent  LECs 
to  provide  requesting 
telecommunication  carriers  with 
unbundled  access  to  both  the  service 
creation  environment  and  service 
management  system,  and  access  to  the 
service  control  point  for  the  purpose  of 
interconnecting  with  a  requesting 
carrier's  switch.  The  Commission  also 
concluded  that  there  was  not  enough 
evidence  to  determine  the  technical 
feasibility  of  interconnecting  third-party 
call-related  databases  to  the  incumbent 
LEC's  signaling  system. 

5.  On  January  30, 1998,  the 
Commission  released  the  Computer  HI 
Further  Notice,  which  proposes  to  revise 
the  safeguards  under  which  the  Bell 
Operating  Companies  provide, 
ftiformation  services  in  light  of  the 
requirements  of  the  1996  Act.  Among 
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other  things,  the  Commission  sought 
comment  on  whether  the  public  interest 
would  be  served  by  Commission  action, 
pursuant  to  our  general  rulemaking 
authority,  to  extend  the  availability  of 
unbundling  similar  to  that  provided  for 
in  section  251  of  the  Act  to  information 
service  providers.  These  entities  do  not 
have  access  to  unbundled  network 
elements  under  section  251  of  the  Act 
because  they  are  not 
telecommunications  carriers. 

6.  Most  of  the  proposals  in  this 
proceeding  concerning  access  to  AIN  by 
telecommunications  carriers  were 
adopted  by  the  Commission  in  the  Local 
Competition  Order.  Most  of  the  issues  in 
this  proceeding  concerning  access  to 
AIN  by  information  service  providers 
are  now  under  consideration  in  the 
Computer  III  Further  Notice.  Based  on 
the  information  currently  available  to 
us,  it  does  not  appear  that  there  is  a 
need  to  address  the  few  remaining 
issues  in  this  proceeding  at  present.  If 

a  need  for  consideration  of  these  issues 
should  arise  in  the  future,  we  will 
institute  appropriate  proceedings. 

7.  Accordingly,  it  is  ordered  that  the 
proceeding.  In  the  Matter  of  Intelligent 
Networks,  CC  Docket  No.  91-346.  is 
hereby  terminated. 

Federal  Communications  Commission. 

Shirley  S.  Suggs, 

Chief,  Publications  Branch. 

[FR  Doc.  98-33484  Filed  12-17-98;  8:45  ami 
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Assessment  and  Collection  of 
Regulatory  Fees  For  Fiscal  Year  1999 

agency:  Federal  Communications 
Commission. 

ACTION:  Notice  of  inquiry. 

SUMMARY:  The  Commission  is  seeking 
proposals  to  assist  it  in  revising  its 
Schedule  of  Regulatory  Fees  in  order  to 
recover  the  amount  of  regulatory  fees 
that  Congress  has  required  it  to  collect 
for  fiscal  year  1999.  Section  9  of  the 
Communications  Act  of  1934.  as 
amended,  provides  for  the  annual 
assessment  and  collection  of  regulatory 
fees.  For  fiscal  year  1999  sections  9(b) 
(2)  and  (3)  provide  for  annual 
"Mandatory  Adjustments"  and 
"Permitted  Amendments"  to  the 
Schedule  of  Regulatory  Fees.  These 
revisions  will  hlrther  the  National 
Performance  Review  goals  of 


reinventing  Government  by  requiring 

beneficiaries  of  Commission  services  to 

pay  for  such  services. 

DATES:  Comments  are  due  January  7. 

1999  and  Reply  Comments  are  due 

January  19. 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Terry  Johnson.  Office  of  Managing 

Director  at  (202)  418-0445.  or  the  Fees 

Hotline  at  (202)  418-0192. 

SUPPLEMENTARY  INFORMATION: 

Adopted:  November  10, 1998. 
Released:  December  4. 1998. 
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I.  Introduction 

1.  By  this  Notice  of  Inquiry  ("NOI"), 
the  Commission  begins  a  rulemaking 
proceeding  seeking  comments  and 
suggestions  for  revising  its  Schedule  of 
Regulatory  Fees  in  order  to  recover  the 
amount  of  regulatory  fees  that  Congress 
requires  it  to  collect  for  Fiscal  Year 
("FY")  1999.' 

n.  Background 

2.  Section  9(a)  of  the  Commimications 
Act  of  1934.  as  amended,  authorizes  the 
Commission  to  assess  and  collect 
annual  regulatory  fees  to  recover  the 
costs,  as  determined  annually  by 
Congress,  that  it  incurs  in  carrying  out 
enforcement,  poUcy  and  rulemaking, 
international,  and  user  information 
activities.2  In  our  FY  1994  Report  and 
Order,^  we  adopted  the  Schedule  of 
Regulatory  Fees  that  Congress 
established  and  we  prescribed  rules  to 
govern  payment  of  the  fees,  as  required 


by  Congress.'*  Subsequently,  in  our  FY 
1995,  FY  1996.  FY  1997  and  FY  1998 
fee  Orders,'  we  modified  the  Schedule 
to  increase  by  approximately  93  percent, 
9  percent,  21  percent,  and  7  percent,     . 
respectively,  the  revenue  generated  by 
these  fees  in  accordance  with  the 
amounts  Congress  required  us  to  collect 
for  FY  1995,  FY  1996,  FY  1997  and  FY 
1998.  Also,  in  our  FY  1995,  FY  1996,  FY 
1997  and  FY  1998  fee  Orders,  we 
amended  certain  rules  governing  our 
regulatory  fee  program  based  upon  our 
experience  administering  the  program 
in  prior  years.^ 

3.  Section  9(b)(3),  entitled  "Permitted 
Amendments,"  requires  that  we 
determine  annually  whether  additional 
adjustments  to  the  fees  are  warranted, 
taking  into  account  factors  that  are 
reasonably  related  to  the  payer  of  the  fee 
and  factors  that  are  in  the  public 
interest.  In  making  these  amendments, 
we  are  to  "add,  delete,  or  reclassify 
services  in  the  Schedule  to  reflect 
additions,  deletions  or  changes  in  the 
nature  of  its  services."  ' 

III.  Discussion 

4.  Pursuant  to  its  FY  1998  Notice  of 
Proposed  Rulemaking  ("NPRM"),8  the 
Commission  received  comments  from 
interested  parties  concerning  its 
proposed  "permitted  amendments"  to 
the  fee  schedule.  However,  the 
Commission  rejected  some  and  was 
unable  to  resolve  several  other  of  the 
commenters'  proposals  in  time  for 
inclusion  in  its  FY  1998  Report  and 
Order,^  due  to  the  statutory  90-day 
advance  notice  required  by  Congress. 'o 
Further,  in  its  FY  1998  Report  and 
Order,  the  Commission  stated  its 
intention  to  issue  this  NOI  requesting 
that  interested  parties  comment  on 
possible  solutions  to  these  uiu^solved 
issues."  Briefly,  the  issues  for  which  we 
seek  comment  include:  (1)  Clarification 
of  the  Commercial  Mobile  Radio 
Services  ("CMRS")  fee  categories  and 
demarcation  of  which  types  of  services 
or  usage  to  include  in  each  category;  (2) 
determination  of  the  appropriate  basis 
for  assessing  regulatory  fees  on 
geostationary  orbit  space  stations 
("GSOs");  (3)  determination  of  the 
appropriate  method  of  assessing  our 
regulatory  costs  associated  with  non- 


'  47  U.S.C.  159(a). 

'59  FR  30984  (Jun.  16,  1994). 


M7  U.S.C.  159(b).  (f)(1). 

'60  FR  34004  (Jun.  29, 1995),  61  FR  36629  (Jul. 
12. 1996).  62  FR  37408  (Jul.  11,  1997).  and  63  FR 
35847  (Jul.  1, 1998).  respectively. 

*47  CFR  1.1151  etseq. 

'47  U.S.C.  159(b)(3). 

»63  FR  16188,  (Apr.  2. 1998). 

»63  FR  35847,  (Jul.  1. 1998). 

'047  U.S.C.  159(b)(4)(B). 

"  See  FY  1998  Report  and  Order  at  paragraaphs 
48,  53,  55,  and  67. 
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postationary  orbit  space  station  systems 
"NGSOs")  to  licensees  which  have 
aunched  satellites  or  to  all  NGSO 
icensees;  (4)  whether  we  should  base 
avenues  for  interstate  telephone  service 
iroviders  on  the  Universal  Services 
,  "und's  end  user  methodology  rather 
than  the  Telecommxmication  Relay 
Services  Fund  adjusted  gross  revenue 
methodology;  and  (5)  whether  we 
should  create  a  "new  services"  category 
in  our  cost  accounting  system  in  which 
costs  associated  with  development  of 
new  services,  regardless  of  the  service, 
would  be  proportionately  assessed  to  all 
feeable  categories  rather  than  assessed 
to  existing  licensees  in  the  same  service 
category. 

a.  Commercial  Mobile  Radio  Services 
("CMRS") 

5.  For  FY  1998,  CMRS  licensees 
authorized  for  operation  on  broadband 
spectrum  '^  are  subject  to  payment  of 
the  CMRS  Mobile  Services  fee  "  and 
licensees  authorized  for  operation  on 
narrowband  spectrum  '*  are  subject  to 
payment  of  the  CMRS  Messaging 
Services  fee."  Our  fee  schedule 
considers  the  nature  of  the  services 
offered  only  to  the  extent  that  services 
offered  on  broadband  spectrum  and 
services  offered  on  narrowband 
spectrum  are  subject  to  different 
categories  of  fee  payment.  In  our  FY 
1998  NPRM,  we  invited  interested 
parties  to  comment  on  our  proposal  to 
continue  this  fee  structiue  for  CMRS 
services. 

6.  Several  parties  filed  comments,  in 
particular,  concerning  the  demarcation 
between  the  CMRS  Mobile  Services  and 
CMRS  Messaging  Services  fee 
categories.  SBC  Communications  Inc. 
("SBC")  urged  us  to  adopt  only  a  single 
CMRS  fee  covering  all  CMRS  services, 
contending  that  both  Congress  and  the 
Conunission  intended  to  create 
regulatory  symmetry  among  the  CMRS 
services,  and,  thereby  avoid  any 


"Includes  specialized  mobile  radio  services  (part 
90),  personal  communications  services  (part  24), 
wireless  communications  services  (part  27),  public 
coast  stations  (part  80),  and  public  mobile  radio 
stations  (cellular  radio,  800  N4Hz  air-ground 
radiotelephone,  and  offshore  radio  services  (part 
22)).  See  FY  1998  Report  and  Order  aX  Attachment 
H,  paragraph  14. 

"For  FY  1998,  this  fee  is  $0.29  per  feeable  unit. 
See  FY  1998  fleport  and  Order  at  Attachment  F. 

'«  Includes  licensees  formerly  licensed  as  part  of 
the  private  radio  services  (private  paging,  qualifying 
interconnected  business  radio  services,  and  220- 
222  MHz  land  mobile  systems  (part  90)),  and 
licensees  formerly  licensed  as  part  of  the  common 
carrier  radio  services  (public  mobile  one-way 
paging  (part  22))  and  licensees  of  personal 
communications  services  (one-way  and  two-way 
paging  (part  24)).  See  FY  1998  fleport  and  Order  at 
Attachment  H,  paragraph  15. 

"For  FY  1998,  this  fee  Is  $0.04  per  feeable  unit. 
See  FY  1998  Report  and  Order  at  Attachment  F. 


competitive  advantage  to  narrowband 
personal  communication  service 
("PCS")  and  specialized  mobile  radio 
("SMR")  service  over  cellular  and 
broadband  PCS.'*  In  contrast,  Paging 
Network.  Inc.  ("Pagenet")  supported 
retention  of  the  existing  fee  category 
structure,  but  recommended  adoption  of 
a  subcategory  for  non-voice  networks 
and  services  within  the  C!MRS  Mobile 
Services  fee  category  which  would  be 
subject  to  the  same  fee  payment  as 
licensees  writhin  the  CMRS  Messaging 
Services  fee  category."  Pagenet  argued 
that  there  are  significant  differences  in 
network  efficiency  and  the  level  of 
Commission  regulation  required 
between  voice  and  non-voice  operations 
such  that  non-voice  services  are  being 
charged  a  disproportionate  share  of  the 
CMRS  Mobile  Services  costs. 
7.  BellSouth  Wireless  Data 
("BellSouth  WD")  suggested  that  900 
MHz  SMR  licensees  should  be  classified 
in  the  CMRS  Messaging  Services  fee 
category,  and  not  in  the  CMRS  Mobile 
Services  fee  category  in  which  900  MHz 
SMR  licensees  are  currently  classified.'* 
BellSouth  WD  argued  that  regulatory 
fees  should  be  governed  by  how  the 
service  bands  are  predominantly  used 
on  a  licensee  by  licensee  basis. 
BellSouth  WD  stated  that  the 
Commission  has  allocated  5  MHz  of 
spectrum  in  each  geographic  region  for 
900  MHz  SMR  systems  and  that,  in 
practice,  this  spectrum  is  licensed  in  20 
blocks,  each  consisting  of  10  two-way 
12.5  kHz  paths,  or  0.25  MHz  per  10- 
channel  block.  Further,  BellSouth  WD 
contended  that  900  MHz  SMR  systems 
do  not  have  the  capacity  to  compete 
with  true  broadlmnd  systems,  lacking 
the  amount  of  spectrum  of  those 
services  included  in  the  CMRS  Mobile 
Services  fee  category.  Thus,  BellSouth 
WD  suggested  that  either  we  include 
any  authorization  providing  25  kHz  or 
less  spectrum  in  the  CMRS  Messaging 
Services  fee  category,  or  we  establish  a 
third  CMRS  fee  payment  category  for 
systems  that  operate  in  the  900  MHz 
SMR  band  and  other  CMRS  services  that 
are  allocated  no  more  than  5  MHz  of 
spectrum.  American  Mobile 
Telecommunications  Association 
("AMTA")  supported  BellSouth  WD's 
proposal." 

8.  Small  Business  in 
Telecommunications  ("SBT")  argued 
that,  because  we  classify  narrowband 
PCS,  which  operates  on  50  kHz  paired 


channels,  in  the  CMRS  Messaging 
Services  fee  category ,2°  we  should 
clarify  that  all  CMRS  stations  which  are 
authorized  with  chaimel  bandwidth  not 
exceeding  50  kHz  are  within  the  CMRS 
Messaging  Services  fee  category. 
Moreover,  SBT  contended  we  should 
clarify  that  SMR  systems  and  pubUc 
coast  stations  are  within  the  CMRS 
Messaging  Services  fee  category  since 
these  stations  are  authorized  with 
substantially  less  channel  capacity  than 
narrowband  PCS  stations.^' 

9.  We  must  be  able  to  determine,  or 
estimate  with  some  degree  of  precision, 
the  number  of  feeable  imits  that  are 
within  each  fee  payment  category  and 
be  able  to  determine  the  pro  rata  share 
of  our  regulatory  costs  that  must  be 
assessed  per  feeable  unit.  We  are  not 
aware  of  any  existing  records  or  other 
sources  of  information  that  would 
permit  development  of  any  of  the 
proposals  offered  by  the  commenters  as 
summarized  above.  Therefore,  we  seek 
comments  on  these  and  solicit  any  other 
proposals  to  revise  the  methodology  the 
Commission  uses  to  determine  its  CMRS 
fee  categories.  Further,  we  ask  that  all 
comments  on  the  above  and  any  new 
proposals  include  data  (or  available 
sources  for  data)  that  would  enable  the 
Commission  to  definitively  assign  each 
type  of  service  to  the  appropriate 
proposed  fee  category  and  provide  an 
estimate  of  the  number  of  feeable  imits 
contained  in  each  category  for  FY  1999. 

b.  Space  Stations 

i.  Geostationary  Orbit  Space  Stations 


'•See  Comments  of  SBC  Communications,  Inc.  at 
p.  7. 

"  See  Comments  of  Paging  Network.  Inc.  at  p.  2. 

'»  See  Comments  of  BellSouth  Wireless  Dau,  L.P. 
at  p.  2. 

'»  See  Reply  Comments  of  American  Mobile 
Telecommunications  Association,  Inc.  at  pp.  2-4. 


("GSOs") 

10.  In  the  past,  we  have  adopted  the 
statutory  fee  schedule's  "per  satellite" 
method  for  assessment  of  fees  upon 
licensees  of  geostationary  (GSOs)  space 
stations,  47  U.S.C.  159(g).  The 
calculation  of  annual  regulatory  fees  for 
GSOs  has  however  been  a  matter  of 
dispute  for  several  years  during  which 
proposals  for  alternate  methods  of 
calculation  have  been  presented. 
Therefore,  we  are  seeking  alternative 
methods  of  calculating  fees  based  on 
different  criteria  and/or  information 
from  affected  parties.  We  ask 
commentors  to  suggest  alternative 
methods  for  assessing  regulatory  fees  for 
GSO  space  stations.  Along  with 
suggestions,  we  ask  commentors  to 
specify  the  data  upon  which  we  can 
base  any  alternative  approach  and  the 
most  feasible  method  for  obtaining  the 
data  necessary  to  calculate  fees. 


»  See  FY  1998  fleport  and  Order  at  Atuchment 
H,  paragraph  15. 

>■  See  Comments  of  Small  3usiness  in 
Telecommunications  at  pp.  5-6. 
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ii.  Non-geostationary  Orbit  Space 
Stations  ("NGSOs") 

11.  In  our  FY  1998  Report  and  Order. 
we  continued  to  require  that  NGSO 
licensees  pay  for  NGSO  systems  by 
requiring  a  fee  payment  "upon  the 
commencement  of  operation  of  a 
system's  first  satellite  as  reported 
annually  pursuant  to  sections  25.142(c), 
25.143(e),  25.145(g)  or  upon 
certification  of  operation  of  a  single 
satellite  pursuant  to  section  25.121(d)." 
In  our  FY  1998  proceeding.  Orbital 
Communications  Corporation 
("ORBCOMM")  contended  that,  because 
all  NGSO  licensees  benefit  from  our 
policy,  enforcement  and  information 
activities  and  services,  the  Commission 
should  recover  its  NGSO  space  station 
regulatory  costs  from  all  NGSO 
licensees,  rather  than  from  only  those 
that  have  launched  their  initial 
satellite.22  As  we  stated  in  our  FY  1998 
Report  and  Order,  we  are  including 
ORBCOMM's  proposal  in  this  NO/ and 
seek  comment  here  on  ORBCOMM's 
proposal,  as  well  as  alternative 
proposals. 

c.  Interstate  Telephone  Service 
Providers 

12.  For  FY  1998  we  adopted  the 
methodology  for  assessing  fees  upon 
interstate  telephone  service  providers 
that  we  had  employed  in  past  years. 
Under  this  methodology,  interstate 
telephone  service  providers  calculate 
their  regulatory  fees  based  upon  their 
proportionate  share  of  interstate 
revenues  using  the  methodology  we 
developed  for  contribution  to  3ie  TRS 
Fund.23  However,  in  order  to  avoid 
imposing  a  double  fee  payment  upon 
certain  interstate  telephone  service 
providers  (e.g.  resellers),  we  permit 
those  interstate  telephone  service 
providers  to  remove,  from  their  gross 
interstate  revenue,  payments  made  to 
underlying  carriers  for 
telecommunications  facilities  and 
services,  including  payments  for 
interstate  access  services. 

13.  In  our  FY  1998  proceeding,  SBC 
contended  that  our  methodology 
imposes  an  undue  burden  upon  the 
local  exchange  carriers  ("LECs") 
because  we  permit  interexchange 
carriers  ("IXCs")  to  deduct  payments 
made  to  underlying  common  carriers 
from  their  gross  interstate  revenues 
while  LECs  do  not  have  such  payments 
to  deduct.  SBC  suggested  that  use  of  end 
user  revenues — ^the  same  contribution 
base  used  for  the  Universal  Service 


Fund — to  calculate  the  annual  fees 
would  alleviate  that  burden  and  be  more 
competitively  neutral.^* 

14.  In  our  FY  1998  proceeding,  we 
declined  to  adopt  SBC's  proposal.  We 
disagreed  with  SBC's  description  that 
end  user  revenues  are  more 
competitively  neutral  than  our  current 
methodology.  Specifically,  assuming 
that  all  fees  are  recovered  from 
customers,  including  customers  of 
interstate  telephone  service  providers 
that  purchase  their  service  for  resale, 
retail  customers  would  still  pay  the 
same  rates.  To  the  extent  that  services 
are  provided  in  competition  with  other 
interstate  telephone  service  providers, 
those  interstate  telephone  service 
providers  would  pay  the  same 
percentage  amounts  when  providing  the 
same  services  to  the  same  customers. 
Additionally,  in  the  FY  1998 
proceeding,  we  said  we  do  not  have 
adequate  data  to  estimate  total  coinmon 
carrier  interstate  end  user  revenue,  z' 

15.  As  we  indicated  in  our  FY  1998 
Report  and  Order,  we  are  revisiting 
SBC's  proposal  here.  Thus,  we  ask  the 
common  carrier  industry  to  comment  on 
the  feasibility  of  relying  on  end  user 
revenues  as  provided  to  the  Universal 
Services  Fund,  as  opposed  to  net 
revenues  based  upon  the  TRS  Fund. 
Further,  we  ask  that  commenters  specify 
the  data  upon  which  we  can  base  this 
or  any  other  alternative  approach  and 
the  most  feasible  method  for  obtaining 
this  information. 

d.  Treatment  of  New  Services  in  All 
Feeable  Categories 

16.  In  our  FY  1998  proceeding,  a 
number  of  payors  of  GSO  fees  argued 
that  licensees  in  existing  GSO  satellite 
services  unfairly  bear  the  cost  of  our 
pohcy  and  rulemaking  activities  related 
to  the  development  of  rules  and 
procedures  for  "new"  GSO  satellite 
services.  They  suggested  that  we  create 
a  separate  regulatory  category  in  our 
regulatory  cost  accounting  system  for 
"new  services"  where  the  Commission 
has  not  yet  authorized  a  licensee. 
Regulatory  costs  associated  with  the 
development  of  policy  and  rules  for 
such  new  services  throughout  the 
Commission  would  be  charged  to  this 
cost  category  and  distributed  across  all 
fee  payors  when  calculating  regulatory 
fee  rates  for  any  given  fiscal  year. 
Regulatory  costs  associated  with  these 
new  services  would  be  charged  to  the 
appropriate  service,  as  they  are  now, 
upon  the  grant  of  the  first  authorization 
or  license  for  that  service. 


^  See  Comments  of  Orbital  Communications 
Corporation  at  p.  3. 

"  See  Telecommunications  Relay  Services,  8  FCC 
Red  5300  (1993). 


2*  See  Report  and  Order  In  the  Matter  of  Universal 
Service.  62  FR  32861  (Jun.  17, 1997). 
»  See  FY  1998  Report  and  Order  al  paragraph  67. 


17.  In  our  FY  1998  Report  and  Order, 
we  concluded  that  due  to  a  tight 
collection  schedule,  as  a  practical 
matter,  we  had  no  viable  alternative 
other  than  adoption  of  the  fees  as 
proposed  in  the  NPRM,  without  any  of 
the  amendments  proposed  by 
commenters.  However,  as  indicated  in 
our  FY  1998  Report  and  Order,  we  seek 
comment  on  this  and  other  alternative 
approaches  to  our  current  regulatory  fee 
cost  recovery  methodology  for  new  and 
developmental  services.  Specifically,  we 
seek  comment  on  whether  a  regulatory 
category  for  "new  services,"  which 
would  impact  payors  in  all  services, 
should  be  added  to  our  cost  accounting 
system. 

18.  In  addition,  in  our  FY  1998 
proceeding,  some  parties  suggested  that 
the  Commission  identify  mure  clearly 
costs  related  to  those  activities  intended 
to  be  covered  by  regulatory  fees.  We 
seek  comment  on  whether  and  how  we 
should  further  distinguish  our  costs,  in 
particular  those  costs  related  to 
regulatory  activities  and  ongoing 
regulation  of  licensees.  Further,  we  seek 
suggestions  as  to  how  we  can  ensure 
that  the  amounts  collected  are 
distributed  properly  among  our  fee 
categories. 

IV.  Procedural  Matters 

a.  Comment  Period  and  Procedures 

19.  Pursuant  to  sections  1.415  and 
1.419  of  the  Commission's  rules,  47  CFR 
1.415, 1.419,  interested  parties  may  file 
comments  on  or  before  January  7, 1999, 
and  reply  comments  on  or  before  July 
19, 1999.  Comments  may  be  filed  using 
the  Commission's  Electronic  Comment 
Filing  System  (ECFS)  or  by  filing  paper 
copies.  See  Electronic  Filing  of 
Documents  in  Rulemaking  Proceedings. 
63  FR  24121  (1998). 

20.  Comments  filed  through  the  ECFS 
can  be  sent  as  an  electronic  file  via  the 
Internet  to  <http://www.fcc.gov/e-file/ 
ecfs.html>.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
If  multiple  docket  or  rulemaking 
numbers  appear  in  the  caption  of  this 
proceeding,  however,  commenters  must 
transmit  one  electronic  copy  of  the 
comments  to  each  docket  or  rulemaking 
number  referenced  in  the  caption.  In 
completing  the  transmittal  screen, 
commenters  should  include  their  fiill 
name.  Postal  Service  maiUng  address, 
and  the  applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  get  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  <your  e-mail 
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address."  A  sample  form  and  directions 
lyill  be  sent  in  reply. 

21.  Parties  who  cnoose  to  file  by 
[iaper  must  file  an  original  and  four 

|c  opies  of  each  filing.  If  more  than  one 
ic  ocket  or  rulemaking  number  appear  in 
le  caption  of  this  proceeding, 
mmenters  must  submit  two  additional 
pies  for  each  additional  docket  or 
lemaking  number.  All  filings  must  be 
nt  to  the  Commission's  Secretary, 
Magalie  Roman  Salas,  Office  of  the 
Secretary,  Federal  Communications 
( lommission.  445  12th  Street,  S.W., 
TW-A325,  Washington,  D.C.  20554. 

22.  Parties  who  cnoose  to  file  by 
I  laper  should  also  submit  their 

( omments  on  diskette.  These  diskettes 
!  hould  be  submitted  to:  Terry  Johnson, 
( )fRce  of  Managing  Director,  Federal 
( )ommunications  Commission.  445  12th 
!  It.,  SW,  Room  1-C807,  Washington. 
I  ).C.  20554.  Such  a  submission  should 
I  e  on  a  3.5  inch  diskette  formatted  in  an 
BM  compatible  format  using 
^  VordPerfect  5.1  for  Windows  or 
( ompatible  software.  The  diskette 
!  hould  be  accompanied  by  a  cover  letter 
sind  should  be  submitted  in  "read  only" 
aode.  The  diskette  should  be  clearly 
abelled  with  the  commenter's  name, 
iroceeding  (including  the  lead  docket 
1  lumber  in  this  case  MD  Docket  No.  98- 
;  100,  type  of  pleading  (comment  or  reply 

Jomment),  date  of  submission,  and  the 
ame  of  the  electronic  file  on  the 
( Uskette.  The  label  should  also  include 
1  he  following  phrase  "Disk  Copy — Not 
I  m  Original."  Each  diskette  should 
( »ntain  only  one  party's  pleadings, 
ireferably  in  a  single  electronic  file.  In 
iddition,  commenters  must  send 
I  liskette  copies  to  the  Commission's 
I  x>py  contractor,  International 
'  'ranscription  Service,  Inc.,  1231  20th 
Jtreet,  NW,  Washington.  DC  20037. 

23.  Documents  filed  in  this 
)roceeding  will  be  available  for  public 
nspection  during  regular  business 
lours  in  the  FCC  Reference  Center,  of 
he  Federal  Communications 
;]ommission.  Room  239, 1919  M  Street, 
'JW,  Washington,  D  C  20554,  and  will 
)e  placed  on  the  Commission's  Internet 
dte. 

).  Ex  Parte  Rules 

24.  This  is  an  NOI  which  is  exempt 
irom  the  ex  parte  rules,  and 
)resentations  to  or  from  Commission 
lecision  making  personnel  are 
)ennissible  and  need  not  be  disclosed.^* 

;.  Authority  and  Further  Information 

25.  Authority  for  this  proceeding  is 
:ontained  in  sections  4(i)  and  (j),  9,  and 
}03(r)  of  the  Communications  Act  of 


2*47  CFR  1.204(b)(1). 


1934,  as  amended,  47  U.S.C.  154(i)— (j). 
159,  and  303(r).  It  is  ordered  that  this 
NOI  is  adopted. 

26.  Further  information  about  this 
proceeding  may  be  obtained  by 
contacting  the  Fees  Hotline  at  (202) 
418-0192,  or  you  may  e-mail  your 
questions  to  mcontee@fcc.gov. 

Federal  Conununications  Cx)mmission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  98-33564  Filed  12-17-98;  8:45  am] 

WLUNQ  CODE  a712-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 
p.D.  120998C] 
RiN  064S-AK31 

Fisheries  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Reef  Fish 
Fishery  of  the  Gulf  of  Mexico; 
Amendment  16A 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA).  ^ 

Commerce. 

ACTION:  Notice  of  availability  of  an 

amendment  to  a  fishery  management 

plan;  request  for  comments. 

summary:  NMFS  announces  that  the 
Gulf  of  Mexico  Fishery  Management 
Council  (Council)  has  submitted 
Amendment  16A  to  the  Fishery 
Management  Plan  for  the  Reef  Fish 
Resources  of  the  Gulf  of  Mexico  (FMP) 
for  review,  approval,  and 
implementation  by  NMFS.  Written 
comments  are  requested  from  the 
public. 

DATES:  Written  comments  must  be 
received  on  or  before  February  16. 1999. 
ADDRESSES:  Comments  must  be  mailed 
to  the  Southeast  Regional  Office,  NMFS, 
9721  Executive  Center  Drive  N.,  St. 
Petersburg,  FL  33702. 

Requests  for  copies  of  Amendment 
16A.  which  includes  an  environmental 
assessment,  a  regulatory  impact  review, 
and  an  initial  regulatory  flexibility 
analysis,  should  be  sent  to  the  Gulf  of 
Mexico  Fishery  Management  Council, 
3018  U.S.  Highway  301  North,  Suite 
1000,  Tampa,  FL  33619-2266,  Phone: 
813-228-2815;  Fax:  813-225-7015. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Sadler,  727-570-5305. 
SUPPLEMENTARY  INFORMATION:  The  reef 
fish  fishery  of  the  Gulf  of  Mexico  is 
managed  under  the  FMP.  The  FMP  was 


•x- 


prepared  by  the  Council  and  is 
implemented  under  the  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  by  regulations 
at  50  CFR  part  622. 

Amendment  16A  would  prohibit  the 
use  of  fish  traps  in  the  exclusive 
economic  zone  of  the  Gulf  of  Mexico 
south  of  25''03'  N.  lat.  after  February  7, 
2001;  prohibit  possession  of  reef  fish 
exhibiting  trap  rash  on  board  a  vessel 
that  does  not  have  a  valid  fish  trap 
endorsement;  and  require  fish  trap 
vessel  owners  or  operators  to  provide 
trip  initiation  and  trip  termination 
reports  and  to  comply  with  a  vessel/gear 
inspection  requirement.  In  addition, 
Amendment  16A  proposes  that  NMFS 
develop  a  system  design,  protocol,  and 
implementation  schedule  for  a  fish  trap 
vessel  monitoring  system. 

Availability  of  and  Comments  on 
Amendment  16A 

NMFS  has  prepared  a  proposed  rule 
to  implement  Amendment  16A.  In 
accordance  with  the  Magnuson-Stevens 
Act,  NMFS  is  evaluating  the  proposed 
rule  and  may  publish  it  in  the  Federal 
Register  for  public  review  and 
comment. 

Comments  received  by  February  16, 
1999,  whether  specifically  directed  to 
the  amendment  or  the  proposed  rule, 
will  be  considered  in  the  approval/ 
disapproval  decision  on  Amendment 
16A.  Comments  received  after  that  date 
will  not  be  considered  in  the  approval/ 
disapproval  decision.  All  comments 
received  on  Amendment  16A  or  on  the 
proposed  rule  during  their  respective 
comment  periods  will  be  addressed  in 
the  final  rule. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  December  15.1 998. 
Gary  C.  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  98-33603  Filed  12-17-98;  8:45  ami 
MLUNQ  CODE  3610-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 
[Docket  No. ;  I.D.  110998F] 
RIN  0648-AJ33 

Fisheries  of  the  Northeastern  United 
States;  Amendment  7  to  the  Atlantic 
Sea  Scallop  Fishery  Management  Plan 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  (3ceanic  and 
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Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule,  request  for 

comments. 

SUMMARY:  NMFS  proposes  regulations  to 
implement  proposed  Amendment  7  to 
the  Fishery  Management  Plan  (FMP)  for 
the  Atlantic  Sea  Scallop  Fishery. 
Amendment  7  and  these  proposed 
regulations  would  reduce  the  fishing 
mortality  rate  in  the  Atlantic  sea  scallop 
fishery  to  eliminate  overfishing  and 
rebuild  the  biomass  in  accordance  with 
the  requirements  of  the  Sustainable 
Fisheries  Act  (SFA).  Amendment  7  and 
these  proposed  regulations  would 
substantially  reduce  the  level  of  fishing 
for  Atlantic  sea  scallops  in  the  exclusive 
economic  zone  (FEZ)  through  fishing 
year  2008  by  revising  the  fishing  effort 
reduction  schedule  presently  in  effect 
by  significantly  reducing  the  allowable 
days-at-sea  (DAS)  for  Atlantic  sea 
scallop  vessels  starting  with  fishing  year 
2000.  A  less  severe  reduction  is 
proposed  for  fishing  year  1999.  In 
addition.  Amendment  7  and  these 
proposed  regulations  would  implement 
an  annual  monitoring  process,  increase 
the  types  of  management  measures  that 
would  be  put  into  effect  through 
framework  adjustments,  and  continue 
two  Mid-Atlantic  closed  areas  until 
March  1,  2001.  The  intent  of 
Amendment  7  and  these  proposed 
regulations  is  to  eliminate  overfishing 
and  rebuild  the  stocks. 
DATES:  Comments  must  be  received  on 
or  before  January  29. 1999. 
ADDRESSES:  Comments  on  this  proposed 
rule  should  be  sent  to  Jon  C.  Ratters, 
Acting  Regional  Administrator,  1 
Blackburn  Drive,  Gloucester,  MA  01930. 
Mark  the  outside  of  the  envelope, 
"Comments  on  Proposed  Rule  for 
Amendment  7." 

Copies  of  Amendment  7.  its 
regulatory  impact  review  (RIR),  initial 
regulatory  flexibility  analysis  (IRFA), 
the  final  supplemental  environmental 
impact  statement  (FSEIS),  and  the 
supporting  documents  for  Amendment 
7  are  available  from  Paul  J.  Howard, 
Executive  Director,  New  England 
Fishery  Management  Council,  5 
Broadway,  Saurus,  MA  01906-1036. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
H.  Jones,  Fishery  Policy  Analyst,  978- 
281-9273. 
SUPPLEMENTARY  INFORMATION: 

Proposed  Management  Measures 

Amendment  7  to  the  FMP  was 
prepared  by  the  New  England  Fishery 
Management  Council  (Council).  A 
notice  of  availability  for  the  proposed 
amendment  was  published  in  the 


Federal  Register  on  November  18, 1998 
(63  FR  64032).  The  amendment  would: 
(1)  Redefine  overfishing;  (2)  revise  the 
existing  fishing  mortality  reduction 
schedule  through  fishing  year  2008  to 
reduce  the  allowable  DAS  for  Atlantic 
sea  scallop  vessels  in  order  to  rebuild 
the  scallop  stock  within  10  years;  (3) 
establish  an  annual  monitoring  and 
review  process  to  adjust  management 
measures  to  meet  the  stock  rebuilding 
objectives;  (4)  continue  the  Mid-Atlantic 
closed  areas  in  order  to  protect  high 
concentrations  of  juvenile  scallops;  and 
(5)  allow  the  following  management 
measures  to  be  implemented  and 
adjusted  through  framework  adjustment: 
Closed  areas,  changes  in  the  overfishing 
definition,  size  restrictions,  aquaculture 
projects,  and  four  DAS  management 
options,  including  leasing  DAS.  The 
most  contentious  feature  of  Amendment 
7  is  the  proposed  stock  rebuilding 
schedule  that  would  set  the  allocation 
for  fishing  year  1999  at  120  DAS.  Under 
the  existing  schedule,  DAS  would  be 
108  days  for  fishing  year  1999.  The 
allocation  for  fishing  year  2000  would 
be  reduced  to  51  DAS  and  would 
remain  low  for  the  remainder  of  the  10- 
year  rebuilding  period.  The  intent  of 
Amendment  7  is  to  eliminate 
overfishing  and  rebuild  the  stock 
consistent  with  new  requirements  of  the 
Magnuson-Stevens  Act.  Amendment  4 
was  implemented  in  1994  and  included- 
restrictions  on  DAS  that  were  to  be 
phased  in  over  a  7-year  rebuilding 
period  as  the  primary  means  of 
achieving  fishing  mortality  reductions. 
In  1997.  the  Council's  Plan 
Development  Team  (PDT)  evaluated  the 
current  FMP's  effectiveness  in  achieving 
the  target  fishing  mortality  rate.  The 
PDT  concluded  that  further  reductions 
in  DAS  (to  80  DAS)  than  originally 
scheduled  (to  108  days)  would  be 
necessary  for  the  1998  -  1999  fishing 
years.  The  Council  voted  against  the 
PDT  recommendation  to  reduce  DAS 
and  proposed  an  interim  action  to  close 
two  Mid-Atlantic  areas  until  March  26, 
1999.  These  closures  serve  to  protect 
concentrations  of  juvenile  scallops  in 
order  to  achieve  spawning  stock 
biomass  targets. 

The  current  fishing  mortality  rate  is 
1.05  in  the  Mid-Atlantic,  0.51  on 
Georges  Bank,  and  0.94  for  the  overall 
scallop  resource.  The  recommended 
fishing  mortality  rate  to  reduce 
overfishing  and  rebuild  biomass  in 
accordance  with  the  SFA  requirements 
is  currently  estimated  at  0.24  for  the 
resource. 

To  achieve  the  necessary  mortality 
rate  reductions,  proposed  Amendment  7 
would  continue  reduction  of  fishing 
effort  through  significant  reductions  in 


DAS.  For  fishing  year  1999  (which 
begins  on  March  1, 1999),  DAS  would 
be  set  at  120  for  full-time,  48  for  part- 
time,  and  10  for  occasional  vessels. 

The  120  DAS  for  fishing  year  1999  is 
greater  than  the  PDT's  1997  estimation 
of  the  DAS  that  would  be  needed  to 
achieve  the  target  mortality  rate  levels 
previously  set  by  Amendment  4  (80 
DAS).  The  Council  decided  to  propose 
an  intermediate  level  of  120  DAS  for 
fishing  year  1999  in  order  to  minimize 
adverse  social  and  economic  impacts  on 
the  scallop  fleet  during  the  first  year  of 
the  revised  schedule,  to  allow  the 
Council  to  further  develop  and  consider 
rotational  scallop  closed  areas,  and  to 
allow  industry  and  the  Council  time  to 
develop  a  vessel  buyback  program. 
Setting  the  DAS  level  at  an  intermediate 
level  in  the  first  year,  means  greater 
reductions  in  DAS  during  years  2-10.  In 
year  two,  beginning  on  March  1,  2000, 
DAS  would  be  reduced  to  51  for  full- 
time  vessels  and  proportionately  for  the 
other  categories.  DAS  are  projected  to 
remain  below  this  level  until  year  10  of 
the  program  (2008).  Annual  monitoring 
and  adjustment  would  allow  increases 
in  the  DAS  allocated  if  mortality  and 
biomass  levels  needed  to  achieve  a  10- 
year  rebuilding  schedule  were  attained. 

If  the  effective  date  of  the  final  rule 
implementing  Amendment  7  falls  after 
the  start  of  the  fishing  year  on  March  1, 
1999,  fishing  may  continue.  However, 
DAS  used  by  a  vessel  on  or  after  March 
1,  1999,  will  be  counted  against  any 
DAS  allocation  the  vessel  ultimately 
receives  for  the  fishing  year  beginning 
March  1,  1999,  through  February  29, 
2000. 

Amendment  7  would  redefine 
overfishing  to  mean: 

If  stock  biomass  is  equal  to  or  greater  than 
MSY.  as  measured  by  the  NMFS  sea  scallop 
survey  weight  per  tow  index  of  sea  scallops 
age  3  and  older,  overfishing  occurs  when 
fishing  mortality  exceeds  MSY,  currently 
estimated  at  0.24.  If  stock  biomass  is  below 
MSY,  overfishing  occurs  when  fishing 
mortality  exceeds  the  level  that  has  a  f  0- 
percent  probability  to  rebuild  stock  biomass 
to  MSY  in  10  years.  The  stock  is  in  an 
overfished  condition  when  stock  biomass  is 
below  1/4  MSY,  and  overfishing  occurs  when 
fishing  mortality  is  above  zero. 

Amendment  7  would  continue  the 
Virginia  Beach  and  Hudson  Canyon 
scallop  closures  until  March  1,  2001, 
originally  closed  on  an  interim  basis 
from  April  3, 1998,  through  September 
27,  1998  (63  FR  15324,  March  31, 1998), 
and  extended  again  on  September  28, 
1998,  through  March  26,  1999  (63  FR 
51862,  September  29, 1998).  The  intent 
of  this  action  is  to  afford  continued 
protection  to  the  resource  by  protecting 
high  concentrations  of  4-year-old 
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s  callops.  The  benefits  of  these  two 
( losures  will  be  evident  through  a  more 
I  alanced  age  structure  of  the  scallop 
!  lock.  Also,  significant  reductions  in 
fishing  mortality  and  increases  in  yield 
'per  recruit  are  possible  from  the 
lielatively  small  closures.  Fishers 
pursuing  species  other  than  scallops 
\  nil  not  be  excluded  from  the  closed 
i  reas. 

Amendment  7  proposes  an  annual 
1  eview  by  the  Scallop  PDT  to  evaluate 
the  condition  of  the  scallop  resoiu-ce 
i  ind  the  effectiveness  of  the  measures  in 
iichieving  the  stock-rebuilding 
( ibjectives.  The  second  review  process 
!  cheduled  for  1999  specified  by 
.  Amendment  4  would  be  eliminated.  In 
i  iddition,  the  following  framework 
measures  are  proposed:  (1) 
tilodifications  to  the  overfishing 
lefinition;  (2)  leasing  of  DAS  (provided 
hat  the  Council  holds  a  full  set  of 
)ublic  hearings);  (3)  scallop  size 
estrictions;  (4)  approval  of  aquaculture 
>rojects;  (4)  modifications  to  Mid- 
Vtlantic  closed  areas;  (5)  modifications 
o  the  demarcation  line  for  DAS 
nonitoring;  (6)  allocate  DAS  according 
o  gear  type;  (7)  implement  closed  areas 
o  lessen  DAS  reductions;  and  (8)    , 
mplement  closed  areas  to  increase 
K:allop  size. 

[Classification 

At  this  time.  NMFS  has  not 
letermined  that  the  amendment  that 
his  rule  would  implement  is  consistent 
Arith  the  Magnuson-Stevens  Act  and 
with  other  applicable  laws.  NMFS.  in 
making  that  determination,  will  take 
jito  account  the  data,  views,  and 
comments  received  during  the  comment 
3eriod. 

The  Council  prepared  a  FSEIS  for  the 
amendment;  a  notice  of  availability  for 
the  Draft  EIS  was  published  on  June  26. 
1998  (63  FR  34871).  The  proposed 
iction  will  substantially  reduce  the 
level  of  fishing  in  th6  Atlantic  sea 
scallop  fishery  in  the  FEZ. 

This  proposed  rule  has  been 
determined  to  be  significant  for 
purposes  of  E.O.  12866. 

To  comply  with  the  requirements  of 
the  Regulatory  Flexibility  Act  (SFA),  the 
Council  prepared  an  IRFA  that  describes 
the  impact  this  proposed  rule,  if 
adopted,  would  have  on  small  entities. 

The  Council  initially  considered  three 
alternatives:  (1)  A  baseline  or  status  quo 
alternative  based  upon  management 
measures  implemented  under 
Amendment  4  to  the  FMP.  (2)  a  7-year 
rebuilding  plan,  and  (3)  a  10-year 
rebuilding  plan.  After  receiving 


comments  on  the  DEIS  for  Amendment 
7.  the  Council  decided  to  add  a  new 
option  as  its  preferred  alternative  that 
would  still  have  an  ambitious 
rebuilding  schedule  in  years  2  through 
10  of  the  plan  but  not  in  year  one 
compared  to  the  7  and  10-year 
rebuilding  plan.  Under  the  baseline  or 
status  quo  alternative,  the  DAS  for  full- 
time  vessels  would  have  been  reduced 
fi-om  142  in  this  current  fishing  year  to 
80  in  year  one  to  comply  with 
Amendment  4.  Instead,  under  the 
preferred  alternative,  the  DAS  for  full- 
time  vessels  would  be  120  in  year  one, 
a  measure  that  would  reduce  the  first 
year  impacts  on  small  entities  compared 
to  any  of  the  other  alternatives 
considered.  The  Council  hopes  that  this 
will  allow  enough  time  for  a  buyout 
plan  to  be  implemented  for  some  vessels 
wishing  to  leave  the  sea  scallop  fishery 
(i.e.,  the  total  DAS  available  to  the 
fishery  would  be  divided  among  less 
vessels  beginning  in  March  2000).  Also, 
during  the  first  year  of  effectiveness  of 
the  preferred  alternative  enough  data 
might  be  collected  in  areas  currently 
closed  to  harvest  of  groundfish  and  sea 
scallops  to  allow  for  some  rotational, 
seasonal  openings  of  these  areas  to 
harvest  scallops.  This  approach  is 
designed  to  minimize  economic  impacts 
on  small  entities,  especially  in  the  first 
year  that  the  Amendment  is  effective. 
Recognizing  the  limitations  on 
implementing  the  Council's 
recommendations  under  the  Magnuson- 
Stevens  Act,  NMFS  seeks  comments  on 
these  alternatives  and  any  others  that 
may  achieve  the  objectives  of  the 
rulemaking  while  minimizing  its 
economic  impact  on  small  entities. 

The  proposed  action  would  reduce 
the  overall  scallop  revenues  of  the  fleet 
by  approximately  38  percent  in  the  year 
2000  (compared  to  the  basefine)  and  by 
about  10  percent  in  the  year  2007.  A 
change  in  DAS  is  assumed  to  reduce  a 
vessel's  landings  almost  in  the  same 
proportion.  Ex-vessel  prices  may 
increase  to  some  extent  as  landings 
decrease.  Of  the  full-time  vessels.  184  of 
the  197  vessels  derived  more  than  60 
percent  of  their  income  from  scallops  in 
1997.  Of  the  31  part-time  vessels,  23 
derived  at  least  31  percent  of  their 
income  from  scallops  in  1997. 

In  the  1997  fishing  year,  there  were 
only  26  vessels  with  limited  access 
occasional  permits,  and  only  5  of  these 
vessels  landed  any  scallops.  These 
vessels  did  not  have  much  dependence 
on  the  scallop  fishery,  and  derived  less 
than  5  percent  of  their  revenues  from 
scallops.  Therefore,  the  proposed 


regulations  are  not  expected  to 
significantly  affect  occasional  scallop 
permit  holders.  Except  in  1999,  more 
than  2  percent  of  the  full-time  vessels 
may  be  forced  to  cease  operations  each 
year  from  the  years  2000  through  2007. 

If  the  draft  Monkfish  FMP  is  approved 
and  implemented  about  the  same  time 
as  Amendment  7  to  the  Atlantic  Sea 
Scallops  FMP,  scallop  vessels  will  be 
restricted  to  landing  their  monkfish 
while  using  their  scallop  DAS.  The 
percentage  of  total  annual  revenues 
from  monkfish  landed  while  not  on 
scallop  trips  is  8.3  percent  for  full-time 
dredges,  7.9  percent  for  part-time 
dredges,  and  0.2  percent  for  occasional 
dredges.  For  scallop  trawlers  it  is  12 
percent,  2  percent  for  full-time  vessels. 
4  percent  for  part-time  vessels  and  6.1 
percent  for  occasional  vessels.  A  copy  of 
this  analysis  is  available  fi'om  the 
Council  (see  ADDRESSES). 

List  of  Subjects  in  50  CFR  Part  648 

Fisheries.  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  December  14, 1998. 

Andrew  A.  Rosenberg. 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  648  is  proposed 
to  be  amended  as  follows: 

PART  648— FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  Section  648.14.  paragraphs  (a)(110) 
and  (a)(lll)  are  added  to  read  as 
follows: 

§648.14    Prohibitions. 

(a)  *  •  * 

(110)  Fish  for,  possess  or  retain  sea 
scallops  in  or  from  the  areas  described 
in  §648.57. 

(111)  Transit  or  be  in  the  areas 
described  in  §648.57  with  scallop  gear 
that  is  not  properly  stowed  as  required 
in  §648.57. 
***** 

3.  Section  648.53  is  amended  by 
revising  the  last  sentence  and  chart  of 
paragraph  (b)  as  follows: 

§648.53    DAS  allocations. 

*        «        *         •        • 

(b)  DAS  allocations.  *  *  *  The  annual 
allocations  of  DAS  for  each  category  of 
vessel  for  the  fishing  years  indicated  are 
as  follows: 
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DAS  category 

1999- 
2000 

2000- 
2001 

2001- 
2002 

2002- 
2003 

2003- 
2004 

2004- 
2005 

2005- 
2006 

2006- 
2007 

2007- 
2008 

2008- 

+ 

Full-time  

120 
48 
10 

51 

20 

4 

49 

19 

4 

46 

18 

4 

45 

18 

4 

34 

14 

3 

35 

14 

3 

38 

15 

3 

36 
17 

4 

Part-time  

60 

Occasional  

24 

5 

4.  In  §  648.55,  revise  paragraph  (a) 
and  the  first  sentence  of  paragraph  (b), 
redesignate  paragraph  (h)  as  paragraph 
(j),  redesignate  paragraphs  (c)  through 
(g)  as  (d)  through  (h),  add  new 
paragraph  (c),  in  redesignated  paragraph 
(d),  further  redesignate  paragraph 
(d){12)  as  (d)(21)  and  add  new 
paragraphs  (d)(12)  through  (d)(20),  and 
add  new  paragraph  (i)  to  read  as 
follows: 

§648.55    Framework  specifications. 

(a)  Annually,  or  upon  request  from 
the  NEFMC,  the  Regional  Administrator 
will  provide  NEFMC  with  information 
on  the  status  of  the  scallop  resource. 

(b)  Within  60  days  of  receipt  of  that 
information,  the  NEFMC  PDT  shall 
assess  the  condition  of  the  scallop 
resource  to  determine  the  adequacy  of 
the  total  allowable  DAS  reduction 
schedule,  described  in  §  648.53  (b),  and 
other  management  measures,  to  achieve 
the  stock-rebuilding  objectives.  *  *  * 

(c)  Based  on  this  review,  the  NEFMC 
PDT  shall  recommend  total  allowable 
DAS  reduction  schedules  and  develop 
options  necessary  to  achieve  the  FMP 
goals  and  objectives,  which  may  include 
a  preferred  option.  The  NEFMC  PDT 
must  demonstrate  through  analysis  and 
documentation  that  the  options  it 
develops  are  expected  to  meet  the 
Scallop  FMP  goals  and  objectives.  The 
range  of  options  developed  by  the 
NEFMC  PDT  may  include  any  of  the 
management  measures  in  the  Scallop 
FMP.  including,  but  not  limited  to  the 
categories  described  in  §  648.53  (d). 

(d)  *  •  * 

(12)  Modifications  to  the  overfishing 
definition. 

(13)  VMS  Demarcation  Line  for  DAS 
monitoring. 

(14)  DAS  allocations  by  gear  type. 

(15)  Temporary  leasing  of  scallop 
DAS  requiring  full  public  hearings. 

(16)  Sicallop  size  restrictions,  except  a 
minimum  size  or  weight  of  individual 
scallop  meats  in  the  catch. 


(17)  Aquaculture  enhancement 
measures  and  closures. 

(18)  Closed  areas  to  lessen  the  amount 
of  DAS  reductions. 

(19)  Closed  areas  to  increase  the  size 
of  scallops  caught. 

(20)  Modifications  to  the  opening 
dates  of  closed  areas. 

*        *        *        »        * 

(i)  If  the  Regional  Administrator 
concurs  in  the  NEFMC's 
recommendation,  a  final  rule  shall  be 
published  in  the  Federal  Register  on  or 
about  February  1  of  each  year.  If  the 
NEFMC  fails  to  submit  a 
recommendation  to  the  Regional 
Administrator  by  December  1  that  meets 
the  FMP  goals  and  objectives,  the 
Regional  Administrator  may  publish  as 
a  proposed  rule  one  of  the  options 
reviewed  and  not  rejected  by  the 
NEFMC,  provided  that  the  option  meets 
the  FMP  objective  and  is  consistent  with 
other  applicable  law.  If,  after 
considering  public  comment,  the 
Regional  Administrator  decides  to 
approve  the  option  published  as  a 
proposed  rule,  the  action  will  be 
published  as  a  final  rule  in  the  Federal 
Register. 
*        *        *        •        * 

5.  Section  648.57  is  revised  to  read  as 
follows: 

§648.57    Closed  areas. 

(a)  Hudson  Canyon  South  Closed 
Area.  Through  March  1,  2001,  no  vessel 
may  fish  for,  possess,  or  retain  sea 
scallops  in  or  from  the  area  known  as 
the  Hudson  Canyon  South  Closed  Area 
(copies  of  a  chart  depicting  this  area  are 
available  fixjm  the  Regional 
Administrator  upon  request)  unless  all 
gear  on  board  is  properly  stowed  and 
not  available  for  immediate  use  in 
accordance  with  the  provisions  of 
§§  648.23(b)  and  648.81(e).  Further, 
vessels  not  fishing  in  the  scallop  DAS 
program  and  fishing  for  species  other 
than  scallops  or  not  in  possession  of 
scallops  in  this  area  must  stow  scallop 


dredge  gear  in  accordance  with  the 
provisions  of  §§  648.23(b)  and  648.81(e). 
The  Hudson  Canyon  South  Closed  Area 
is  defined  by  straight  lines  connecting 
the  following  points  in  the  order  stated: 


Point 

Latitude 

Longitude 

HI 

H2 

H3 

H4 

39  30'  N. 
39  30'  N. 
38  30'N. 
38  40'  N. 

73  10'  W. 

72  30'  W. 

73  30'  W. 
73  50' W 

(b)  Virginia  Beach  Closed  Area. 
Through  March  1,  2001,  no  vessel  may 
fish  for,  possess,  or  retain  sea  scallops 
in  or  from  the  area  known  as  the 
Virginia  Beach  Closed  Area  (copies  of  a 
chart  depicting  this  area  are  available 
from  the  Regional  Administrator  upon 
request)  unless  all  gear  on  board  is 
properly  stowed  and  not  available  for 
immediate  use  in  accordance  with  the 
provisions  of  §§  648.23(b)  and  648.81(e). 
Further,  vessels  not  fishing  in  the 
scallop  DAS  program  and  fishing  for 
species  other  than  scallops  or  not  in 
possession  of  scallops  in  this  area  must 
stow  scallop  dredge  gear  in  accordance 
with  the  provisions  of  §§  648.23(b)  and 
648.81(e).  The  Virginia  Beach  Closed 
Area  is  defined  by  straight  lines 
connecting  the  following  points  in  the 
order  stated: 


Point 

Latitude 

Longitude 

VI  

37  00'  N. 
37  00'  N. 
36  25'  N. 
36  25'  N. 

74  55'  W. 
74  35'  W. 
74  45'  W. 
74  55'  W. 

V2 

V3 

V4 

(PR  Doc.  98-33483  Filed  12-15-98;  10:39 
am] 
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This  section  of  the  FEDERAL  REGISTER 
oontains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
pgblic.  Notices  of  hearings  and  investigations, 
oommittee  meetings,  agency  decisions  and 
riilngs,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
Motion. 


t 


T^ 


PARTMENT  OF  AGRICULTURE 
rest  Service 


Riamshom  Forest  Vegetation 
Idanagement,  Shoshone  Indian 
National  Forest,  Fremont  County, 
Wyoming 

agency:  Forest  Service,  USDA. 
ACTION:  Revised  notice  of  intent  to 
prepare  an  environmental  impact 
statement. 


summary:  The  Shoshone  National  Forest 
previously  published  a  notice  of  intent 
\<^  prepare  an  environmental  impact 
Statement  for  forest  vegetation 
]  Management  (Federal  Register  July  11, 

1997,  pages  37188-37189).  This  revised 
1  ijotice  supplements  the  earlier  notice, 
and  does  not  contravene  any  of  the 

^formation  provided  therein. 

[There  are  two  reasons  for  filing  a 
:  Ivised  notice.  First,  at  the  time  of  the 
I  Tiginal  filing,  our  estimate  for 
Publishing  a  draft  EIS  was  February 

1998.  At  the  present  time,  we  expect  to 
Publish  a  draft  EIS  in  May  of  1999. 
Second,  the  proposed  action  and  the 
decision  to  be  made  have  changed.  For 

Eoses  of  paperwork  reduction,  and 
ovide  a  reasonably  timely  response 
:urrent  oil  and  gas  lessee,  we  are 
corporating  the  analysis  of  a  proposed 
:ploratory  well  into  the  EIS. 
The  lease  area  and  the  proposed  well 
ite  are  located  within  the  area  being 
aluated  for  vegetation  management. 
IVyhile  the  vegetation  management 
uiterdisciplinary  Team  is  performing 
Eite-specihc  analyses  for  prescribed  fire 
d  mechanical  treatment  of  vegetation 
ncluding  timber  harvest),  it  can 
ncurrently  perform  analysis  for  the 
roposed  well  and  access  road.  Since 
itiost  of  the  team  members  would  be  the 

Eme  in  either  case,  it  is  deemed  to  be 
ore  effiective  with  our  Umited 
sources  to  produce  one  environmental 
document  rather  than  two,  for  which  the 
Effected  environments  are  the  same. 


The  EIS  document  will  adopt  a 
purpose  and  need  statement,  a  proposed 
action,  and  alternatives  that  will  clearly 
separate  the  analyses,  while  recognizing 
that  similar  actions,  issues,  and 
potential  effects  accrue  to  both.  All 
those  who  have  indicated  an  interest  in 
the  vegetation  management  EIS  will  be 
notified  directly  of  this  change. 
Comments  were  received  from  some 
during  the  initial  scoping  process  that 
encouraged  joint  analysis  of  the  two 
actions,  in  part  because  they  felt  it 
would  facilitate  the  display  of 
cumulative  impacts. 

DATE:  Additional  comments  concerning 
the  revised  notice  should  be  sent  in 
writing  by  January  22, 1999. 

ADDRESSES:  Send  written  comments  to 
Bob  Rossman,  Project  Interdisciplinary 
Team  Leader,  Shoshone  National  Forest, 
808  Meadow  Lane,  Cody,  Wyoming 
82414. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Rossman  at  the  above  address  or  phone 
(307)  527-6241.  A  detailed  scoping 
statement  for  the  proposed  exploration 
well  can  be  obtained.  Also,  updated 
information  on  the  vegetation 
management  portion  of  the  project  is 
available.  Most  of  these  items  will  soon 
be  available  at  the  web  site  reading 
room  for  the  Shoshone  National  Forest. 
See  www.fs.fed.us/r2/shoshone. 

For  those  who  intend  to  comment, 
please  note  the  following.  Comments 
received  in  response  to  this  solicitation, 
including  names  and  addresses  of  those 
who  conunent,  will  be  considered  part 
of  the  public  record  on  this  proposed 
action  and  will  be  available  for  public 
inspection.  Comments  submitted 
anonymously  will  be  accepted  and 
considered;  however,  those  who  only 
submit  anonymous  comments  will  not 
have  standing  to  appeal  the  subsequent 
decision  under  36  CFR  part  215.  Any 
person  may  request  the  agency  to 
withhold  a  submission  from  the  public 
record  by  showing  how  the  Freedom  of 
Information  Act  (FOIA)  permits  such 
confidentiality. 
Rebecca  Aus, 
Forest  Supervisor. 

IFR  Doc  98-33544  Filed  12-17-98;  8:45  am] 
MLUNG  C00€  3410-1 1-M 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Salado  Creek  Watershed,  Bexar 
County,  TX,  Floodwater  Retarding 
Structure  Nos.  ISRev 

AQENCY:  Natural  Resources 
Conservation  Service. 
ACTION:  Notice  of  a  Finding  of  No 
Significant  Impact. 

SUMMARY:  Pursuant  to  Section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  Part  1500);  and  the  Natural 
Resources  Conservation  Service 
Regulations  (7  CFR  Part  650);  the 
Natural  Resources  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Salado  Creek  Watershed.  Floodwater 
Retarding  Structure  (FRS)  No.  ISRev, 
Bexar  County,  Texas. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  P.  Burt,  State  Conservationist, 
Natural  Resources  Conservation  Service, 
101  South  Main,  Temple,  Texas  76501- 
7682,  Telephone  (254)  742-9800. 
SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  John  P.  Burt,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  is  not 
needed  for  this  project. 

The  recommended  actions  included 
in  the  original  work  plan  as 
supplemented  proposed  installing  14 
floodwater  retarding  structures  as  well 
as  land  treatment  measures.  All  of  the 
land  treatment  measures  and  13 
floodwater  retarding  structures  have 
been  installed.  The  environmental 
assessment  addresses  the  installation  of 
the  remaining  floodwater  retarding 
structure  (FRS  ISRev)  that  remain  to  be 
installed. 

Installation  of  the  site,  including  dam, 
emergency  spillway,  and  additional 
borrow  areas  will  require  58  acres.  The 
dam  will  be  planted  to  grasses  that  have 
wildlife  values.  The  dam  and  emergency 
spillway  will  not  be  fenced  to  allow 
public  access  through  McAllister  Park. 
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The  structures  will  not  impact  any 
prime  formland.  Downstream  flooding 
will  be  reduced. 

Floodwater  Retarding  Structure  No. 
ISRev  will  be  designed  to  drain  the 
retained  floodwaters  within  a  5  day 
period  once  inflow  ceases.  The 
environmental  assessment  will 
complete  the  necessary  requirements  for 
FRS  ISRev.  Federal  assistance  will  be 
provided  imder  authority  of  Public  Law 
83-566.  the  Watershed  Protection  and 
Flood  Prevention  Act  (16  U.S.C.  1001- 
1008).  Project  costs  for  Floodwater 
Retarding  Structure  Nos.  ISRev  is 
estimated  to  be  $3.821 ,400  of  which 
$3,350,000  will  be  paid  from  Public  Law 
83-566  funds  and  $471,000  from  local 
funds  for  landrights  and  project 
administration. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fiU 
single  copy  requests  at  the  above 
address.  Basis  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
John  P.  Burt. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  imtil  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

Dated:  December  1998. 
John  P.  Burt, 
State  Conservationist. 

(FR  Doc.  98-33497  Filed  12-17-98;  8:45  ami 
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COIMnTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Agency  Information  Collection 
ActfviUee  Submission  for  0MB  Review; 
Comment  Request 

AQENCV:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Submission  for  OMB  Review; 
Comment  Request. 

SUMMARY:  The  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled  has  submitted  initial 
certification  forms  (Form  401  and  Form 
402)  and  annual  certification  forms 
(Form  403  and  Form  404)  to  OMB  for 
review  and  clearance  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (44  use  Chapter  35). 
DATES:  Comments  must  be  submitted  on 
or  before  January  19, 1999. 


ADDRESSES:  Written  comments  should 
be  sent  to:  Daniel  Werfel,  Desk  Officer 
for  the  Committee  for  Purchase,  Office 
of  Information  and  Regidatory  Affairs, 
Office  of  Management  and  Budget.  725 
17th  Street,  NW,  Room  10235.  New 
Executive  Office  Building.  Washington, 
DC  20503.  Requests  for  information, 
including  copies  of  the  forms  and 
supporting  documentation,  should  be 
directed  to:  Beverly  L.  Milkman, 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled, 
Crystal  Gateway  3,  Suite  310, 1215 
Jefferson  Davis  Highway,  Arlington,  VA 
22202-4302,  (703)  603-7740. 

Title:  Initial  Certification-Qualified 
Nonprofit  Agency  Serving  People  Who 
Are  Blind.  (Form  401). 

SUPPLEMENTARY  MFORMATKM:  The 
Committee  has  an  initial  certification 
form  for  nonprofit  agencies  serving 
people  who  are  blind.  The  information 
included  on  the  form  is  required  to 
ensure  that  nonprofit  agencies 
requesting  to  participate  in  the 
Committee's  program  meet  the 
requirements  of  41  USC  46-48c. 

Title:  Initial  Certffication-Qualified 
Nonprofit  Agency  Serving  People  With 
Severe  Disabilities  (Form  402). 

SUPPLEMENTARY  INF0RMATK3N:  The 
Committee  has  an  initial  certification 
form  for  nonprofit  agencies  serving 
people  with  severe  cUsabilities.  The 
information  included  on  the  form  is 
required  to  ensure  that  nonprofit 
agencies  requesting  to  participate  in  the 
Committee's  program  meet  the 
requirements  of  41  USC  46-48c. 

Title:  Annual  Certification-QuaUfied 
Nonprofit  Agency  Serving  People  Who 
Are  Blind  (Form  403). 

SUPPLEMENTARY  INFORMATKM:  The 
Committee  has  an  annual  certification 
form  for  nonprofit  agencies  serving 
people  who  are  blind.  The  information 
included  on  the  form  is  required  to 
ensure  that  nonprofit  agencies 
participating  in  the  Committee's 
program  meet  the  requirements  of  41 
USC48-48C. 

Title:  Annual  Certification-Qualified 
Nonprofit  Agency  Serving  People  With 
Severe  DisabiUties  (Form  404). 

SUPPLEMENTARY  INFORMATION:  The 
Conunittee  has  an  annual  certification 
form  for  nonprofit  agencies  serving 
people  who  have  severe  disabilities.  The 
information  included  on  the  form  is 
required  to  ensure  that  nonprofit 
agencies  participating  in  the 
Committee's  program  meet  the 
requirements  of  41  USC  46-48c. 


Dated:  December  15, 1998. 
Beverly  L.  Milkman, 
Executive  Director. 

IFR  Doc.  98-33613  Filed  12-17-98;  8:45  am] 
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COMMrriEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  the  Procurement 

List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  and  a 
service  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  January  20, 1999. 
ADDRESSES:  Committee  for  Pimzhase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310, 
1215  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
September  4  and  October  30, 1998,  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
published  notices  (63  FR  47226,  47227, 
58361  and  58362)  of  proposed  additions 
to  the  Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  service  and  impact 
of  the  additions  on  the  current  or  most 
recent  contractors,  the  Committee  has 
determined  that  the  commodities  and 
service  listed  below  are  smtable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  niunber  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  service  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  conmiodities  and  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  service  to  the 
Government. 
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.  There  are  no  known  regulatory 
smatives  which  would  accomplish 
i(  objectives  of  the  Javits-Wagner- 
fbay  Act  (41  U.S.C.  46— 48c)  in 
cit>hnection  with  the  commodities  and 
s0tvice  proposed  for  addition  to  the 
PtOcurement  List. 

Accordingly,  the  following 
commodities  and  service  are  hereby 
adned  to  the  Procurement  List: 

Qmmodities 

B^ttleboard  Kit,  ID 
1590-01-398-8077 
;  ;59t)-01-398-8078 
:  '590-01-398-8076 
:  :59O-01-398-«079 

1590-01-398-6080 

:59O-Ol-398-8072 

•590-01-398-8073 

1590-01-398-8075 

1590-01-398-8074 

1590-01-398-8087 

1590-01-398-8086 

1590-01-398-8089 

1590-01-398-8081 

•590-01-398-8082 

•590-01-398-8083 

!590-01-398-8090 

5590-01-398-7187 

5590-01-398-7188 

5590-01-398-7197 

5590-01-398-7194 

5590-01-398-7195 

5590-01-398-7193 

5590-01-398-7196 

5590-01-398-7189 

5590-01-398-7190 

5590-01-398-7192 

5590-01-398-7191 

2590-01-411-3170 

2590-01-411-3171 

2590-01-411-2566 

2590-01-411-3172 

2590-01-411-3174 

2590-01-406-0481 

2590-01-420-5984 

2590-01-421-7060 

2590-01^20-2878 

2590-01-421-7067 

2590-01-411-4390 

2590-01-411-4391 

2590-01-411-4393 

2590-01-420-2877 

2590-01-420-2875 

2590-01-399-1362 

2590-01-399-2933 

2590-01-399-2932 

2590-01-399-1363 

2590-01-399-1364 

2590-01-399-1365 

2590-01-398-6773 

2590-01-39»-3840         ' 

2590-01-398-3837 

2590-01-398-3838 

2590-01-398-3836 

2590-01-398-3839 

2590-01-398-3841 

2590-01-398-3835 

2590-01-398-3172 

2590-01-398-5161 

2590-01-398-5163 

2590-01-398-3847 

2590-01-398-5164 

2590-01-398-3842 

2590-01-398-5165 

2590-01-394-5639 


2590-01-394-5640 
2590-01-394-5638 
2590-01-394-2530 
2590-01-394-2531 
2590-01-394-5635 
2590-01-398-5166 
2590-01-398-5172 
2590-01-398-5171 
2590-01-398-5168 
2590-01-398-6718  ' 
2590-01-398-6719 
Dispenser,  Glue  Tape  &  Refill  Cartridge 
8040-01^41-0178 
8040-01-441-0175 
8040-01-441-0169 
8040-01-441-0173 

Service 

Recycling  Service,  Island  of  Oahu,  Hawaii, 
for  the  following  U.S.  Army  Garrison 
Hawaii  (USAG-HI)  installations: 
Aliamanu  Military  Reservation  (AMR) 
Fort  Shafter  (FS) 

Helemano  Military  Reservation  (HMR) 
Tripler  Army  Medical  Center  (TAMC) 
Wainae  Recreation  Center  (WRC) 
Wheeler  Army  Airfield  (WAAF) 
Schofield  Barracks  (SB) 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  imder  those  contracts. 
Beverly  L.  Milkman. 
Executive  Director. 

IFR  Doc.  98-33611  Filed  12-17-98;  8:45  am) 
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COMMITTEE  FOR  PURCHASE  FROM 
IPEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 
and  Deletions 

AGBiICY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to  and 

deletions  from  procurement  list. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Pcpcurement  List 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities, 
and  to  delete  services  previously 
furnished  by  such  agencies. 
COMMENTS  MUST  BE  RECBVED  ON  OR 
before:  January  20, 1999. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310, 
1215  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 


the  possible  impact  of  the  proposed 
actions. 

Additions 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  services  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certiftcation  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner-- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 
Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement{s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  services  have  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agencies  listed: 

Base  Supply  Center,  Offutt  Air  Force 

Base.  Nebraska.  NPA:  Envision.  Inc.. 

Wichita,  Kansas. 
Food  Service  Attendant,  MacDill  Air 

Force  Base,  Florida,  NPA:  Jobworks, 

Inc.,  St.  Petersburg,  Florida. 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner- 
O'Day  Act  (41  U.S.C.  46-4Sc)  in 
connection  with  the  services  proposed 
for  deletion  from  the  Procurement  List. 
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The  following  services  have  been 
proposed  for  deletion  from  the 
Procurement  List: 
Access  Control,  Fleet  and  Industrial 

Supply  Center,  Oakland,  California. 
Cardboard  &  Paper  Scrap  Recovery, 

Bonneville  Power  Administration, 

11743  NE  Sumner  Street,  Portland, 

Oregon. 
Document  Processing,  Naval  Air 

Station,  Alameda,  California. 
Grounds  Maintenance,  Department  of 

the  Army,  Television  and  Audio 

Support  Activities,  Mather  Air  Force 

Base,  California. 
Janitorial/Custodial,  Bonneville  Power 

Administration,  Kalispell 

Maintenance  Complex,  2520  Highway 

#2  East,  Kalispell,  Montana. 
Janitorial/Custodial,  Basewide.  Fort 

Indiantown  Gap,  Annville, 

Pennsylvania. 
Janitorial/Custodial.  Philadelphia 

International  Airport,  Air  Mobility 

Command  Terminal  D/Concourse  D, 

Philadelphia,  Pennsylvania. 
Janitorial/CustodiahU.S.  Army  Reserve 

Center  #3, 400  Dry  Hill  Road.  Beckley. 

West  Virginia. 
Laundry  Service,  Naval  Station,  Long 

Beach,  California. 

Beverly  L.  Milkman, 

Executive  Director. 

(FR  Doc.  98-33612  Filed  12-17-98;  8:45  amj 

BNJJNQ  CODE  taSS-OI-r 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

President's  Export  Council 
Subcommittee  on  Export 
Administration;  Notice  of  Recruitment 
of  Private-Sector  Memt>ers 

summary:  The  President's  Export 
Council  Subcommittee  on  E^qiort 
Administration  (PECSEA)  advises  the 
U.S.  Government  on  matters  and  issues 
pertinent  to  implementation  of  the 
provisions  of  the  Export  Administration 
Act  and  the  Export  Administration 
Regulations,  as  amended,  and  related 
statutes  and  regulations.  These  issues 
relate  to  U.S.  export  controls  as 
mandated  by  law  for  national  security, 
foreign  policy,  non-proliferation,  and 
short  supply  reasons.  The  PECSEA 
draws  on  the  expertise  of  its  members 
to  provide  advice  and  make 
recommendations  on  ways  to  minimize 
the  possible  adverse  impact  export 
controls  may  have  on  U.S.  industry.  The 
PECSEA  provides  the  Government  with 
direct  input  from  representatives  of  the 
broad  range^f  industries  that  are 
directly  aHected  by  export  controls. 


The  PECSEA  is  composed  of  high- 
level  industry  and  Government 
members  representing  diverse  points  of 
view  on  the  concerns  of  the  business 
community.  PECSEA  industry 
representatives  are  selected  from  firms 
producing  a  broad  range  of  goods, 
technologies,  and  software  presently 
controlled  for  national  security,  foreign 
policy,  non-proliferation,  and  short 
supply  reasons  or  that  are  proposed  for 
such  controls,  balanced  to  the  extent 
possible  among  large  and  small  firms. 

PECSEA  members  are  appointed  by 
the  Secretary  of  Commerce  and  serve  at 
the  Secretary's  discretion.  The 
membership  reflects  the  Department's 
commitment  to  attaining  balance  and 
diversity.  PECSEA  members  must  obtain 
secret-level  clearances  prior  to 
appointment.  These  clearances  are 
necessary  so  that  members  can  be 
permitted  access  to  relevant  classified 
information  needed  in  formulating 
recommendations  to  the  President  and 
the  U.S.  Government.  The  PECSEA 
meets  4  to  6  times  per  year.  Members  of 
the  Subcommittee  will  not  be 
compensated  for  their  services.  The 
PECSEA  is  seeking  approximately  three 
private-sector  members  with  senior 
control  expertise  and  direct  experience 
in  one  or  more  of  the  following 
industries:  machine  tools, 
semiconductors,  commercial 
communication  satellites,  high 
performance  computers, 
telecommunications,  aircraft, 
pharmaceuticals,  and  chemicals.  Please 
send  a  short  biographical  sketch  on  the 
individual  who  wishes  to  become  a 
candidate.  The  material  may  be  faxed  to 
the  number  below. 

OEAOUNE:  This  request  will  be  open  for 
15  days  fitim  date  of  publication  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Lee  Ann  Carpenter  on  (202)  482-2583. 
Materials  may  be  faxed  to  (202)  501- 
8024,  to  the  attention  of  Ms.  Lee  Ann 
Carpenter. 

Dated:  December  14, 1998. 

R.  Roger  Ma|ak. 

Assistant  Secretary  for  Export 
Administration. 

(FR  Doc.  98-33576  Filed  12-17-98;  8:45  am) 

BiUING  0006  3S1»-43-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-475-801] 

Antifriction  Bearings  (OttierThan 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  Italy;  Amended  Final 
Results  of  Antidumping  Duty . 
Administrative  Reviews 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
United  States  Department  of  Commerce. 
ACTION:  Notice  of  Amended  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews. 

SUMMARY:  On  April  16, 1998,  the 
Department  of  Commerce  published  in 
the  Federal  Register  (63  FR  18877)  a 
notice  of  final  court  decision  and 
amended  final  results  of  administrative 
reviews  of  the  antidumping  duty  orders 
on  antifriction  bearings  (other  than 
tapered  roller  bearings)  and  parts 
thereof  from  France,  et  al  for  the  period 
May  1.  1991,  through  April  30,  1992. 
After  publication  of  the  amended  final 
results,  we  discovered  that  due  to  a 
ministerial  error  the  weighted-average 
margins  published  for  FAG  Italia  S.p.A. 
in  the  Italian  case  are  incorrect.  We  are 
amending  those  results  to  correct  this 
error. 

EFFECTIVE  DATE:  December  18, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Ross  or  Anne  Copper,  AD/CVD 
Enforcement,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230;  telephone:  (202)  482-4794  or 
482-0090,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  in  effect  as  of  December  31, 
1994.  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department  of  Commerce's  (the 
Department's)  regulations  are  to  the 
regulations  as  codified  at  19  CFR  Part 
353  (April  1, 1997), 

Background 

On  April  16, 1998.  the  Department 
published  in  the  Federal  Register  (63 
FR  18877)  amended  final  results  of 
administrative  reviews  di  the 
antidumping  duty  orders  on  antifriction 
bearings  (other  than  tapered  roller 
bearings)  and  parts  thereof  from  France, 
et  al  covering  the  period  May  1, 1991, 
through  April  30, 1992.  Subsequent  to 
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tiiel  publication  of  the  amended  final 
results,  we  discovered  a  ministerial 
error  with  regard  to  the  weighted- 
average  margins  published  for  FAG 
It4^a  S.p.A.  in  the  Italian  case. 
Sp^fically,  for  this  company  we 
piii>lished  the  weighted-average  margins 
from  prior  remand  results.  The  final 
weighted-average  margins  for  FAG  Italia 
S.p.A.  were  estabUshed  in  FAG 
Kiigelfischer  Georg  Schafer  KgaA.,  FAG 
Italia  S.p.A,  FAG  (U.K.)  Limited.  Barden 
Corporation  Limited,  FAG  Bearings 
Corporation  and  The  Barden 
Corporation  v.  United  States,  Shp  Op. 
9ft^l08  Ouly  10. 1996).  The  Court  of 
International  Trade  affirmed  those  rates 
on  December  12, 1996. 

3>ndment  to  Final  Results 
accordance  with  section  735(e)  of 
\ct.  we  are  now  amending  the  final 
reisfults  of  administrative  reviews  of  the 
aiitidimiping  duty  orders  on  antibiction 
b^frings  (other  than  tapered  roller 
betrings)  and  parts  thereof  from  Italy  for 
th9  period  May  1. 1991,  through  April 
30;  1992.  The  revised  weighted-average 
mfdrgin  is  as  follows: 


Company 


FAG  Italia  S.pJk. 


L 


BBS 


5.19 


CRBs 


21.90 


Accordingly,  the  Department  will 
d^iermine  and  the  Customs  Service  will 
a$$ess  appropriate  antidumping  duties 
on  entries  of  the  subject  merchandise 
made  by  FAG  Italia  S.p.A.  Individual 
di^erences  between  United  States  price 
and  foreign  market  value  may  vary  from 
tht  percentages  listed  above.  The 
Department  will  issue  appraisement 
instructions  to  the  Customs  Service  after 
publication  of  these  amended  final 
results  of  reviews. 

I  We  are  issuing  and  publishing  this 
termination  in  accordance  with 
tions  751(h)  and  777(i)  of  the  Act  and 
id  CFR  353.28(c). 


ated:  December  14, 1998. 

tS.LaRiHM, 
sistant  Secretary  for  Import 
Administration. 

[V  I  Doc.  98-33606  Filed  12-17-98;  8:45  am] 
B I LMQ  CODE  3810-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-122-«30.  A-475-822,  A-680-O1,  A-791- 
806.  A-68»-e301 

Postponement  of  Final  Antidumping 
Determinations:  Stainless  Steel  Plate 
in  Coils  From  Canada,  Italy,  Republic 
of  Korea,  South  Africa  and  Taiwan 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
FOR  FURTHER  mFORMATION  CONTACT: 
Helen  Kramer  or  Linda  Ludwig.  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW.  Washington  DC  20230: 
telephone  (202)  482-0405  or  (202)  482- 
3833,  respectively. 
EFFECTIVE  DATE:  December  18, 1998. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1. 1995. 
the  effective  date  of  the  amenchnents 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
all  citations  to  the  Department's 
regidations  are  to  the  regulations  at  19 
CFR  part  351  (1998). 

Postponement  of  Final  Determinations 

The  Department  received  requests 
pursuant  to  section  735(a)(2)  of  the  Act 
to  postpone  its  final  determination  to 
135  days  after  publication  of  the 
Department's  preliminary  determination 
from  the  following  producers/exporters 
of  the  subject  merchandise: 

•  September  30, 1998 — ^Yieh  United 
Steel  Corp.  (Taiwan) 

•  October  29, 1998 — Pohang  Iron  and 
Steel  Co.,  Ltd.  (Korea) 

•  November  2, 1998 — Atlas  Stainless 
Steels  (Sammi  Atlas)  (Canada). 

In  November  1998.  tfa&se  respondents 
amended  their  requests  to  include  a 
concurrent  extension  of  the  provisional 
measures  (i.e..  suspension  of 
liquidation)  for  the  same  period,  in 
accordance  with  the  Department's 
regulations  (19  CFR  351.210(e)(2)).  The 
following  additional  respondents  also 
requested  postponement  and  extension 
of  the  provisional  measures: 

•  November  5. 1998 — Columbus 
Stainless  (South  Afiica) 

•  November  16. 1998 — Acciai 
SpeciaU  Temi  S.p.A.;  Acciai  SpedaU 
Temi  USA.  Inc.  (Italy). 

In  addition,  on  November  4. 1998. 
petitioners  requested  postponement  of 
the  final  determination  for  60  days  if  the 
preliminary  determination  with  respect 


to  Taiwan  is  amended  and  results  in  a 
negative  determination.  On  November 
27, 1998.  the  amended  preliminary 
determination  was  signed  but  continued 
to  be  affirmative.  Therefore,  in 
accordance  with  19  CFR 
351.210(b)(2)(ii).  because  (1)  our 
preliminary  determinations  are 
affirmative,  (2)  respondents  requesting  a 
postponement  account  for  a  significant 
proportion  of  exports  from  their 
respective  countries  of  the  subject 
merchandise,  and  (3)  no  compelling 
reasons  for  denial  exist,  we  are  granting 
the  respondents'  requests  and  are 
postponing  the  final  determinations  to 
no  later  than  March  19, 1999,  which  is 
135  days  after  the  publication  of  the 
preliminary  determinations.  See  Notice 
of  Preliminary  Determination  of  Sales  at 
Less  than  Fair  Value:  Stainless  Steel 
Plate  in  Coib  fit)m  Canada.  63  FR 
59527;  Notice  of  Preliminary 
Determination  of  Sales  at  Less  than  Fair 
Value:  Stainless  Steel  Plate  in  Coils 
from  Italy,  63  FR  59530;  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  than  Fair  Value:  Stainless  Steel 
Plate  in  Coils  from  the  Republic  of 
Korea,  63  FR  59535;  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  than  Fair  Value:  Stainless  Steel 
Plate  in  Coils  from  South  Africa,  63  FR 
59540;  and  Notice  of  Preliminary 
Determination  of  Sales  at  Less  than  Fair 
Value:  Stainless  Steel  Plate  in  Coils 
from  Taiwan,  63  FR  59524  (November  4. 
1998).  Suspension  of  liquidation  will  be 
extended  accordingly. 

This  notice  of  postponement  is 
published  pursuant  to  19  CFR 
351.210(g). 

Dated:  December  11, 1998. 
Robert  S.  LaRuw. 
Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  98-33605  Filed  12-17-98;  8:45  am) 
BIUJNQ  COOE  3610-D6-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

National  Weather  Service 
Modemizatton  and  Associated 
Restructuring 

agency:  National  Weather  Service 
(NWS).  NOAA,  Commerce. 
ACTION:  Notice  of  final  Certification  of 
no  degradation  in  service^or  the 
Combined  Consolidation  and/or 
Automation  and  Closure  of  52  Weather 
Service  Offices  (WSO). 

summary:  On  November  30, 1998.  the 
Under  Secretary  for  Oceans  and 


^ 
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Atmosphere  approved  and  transmitted 
21  office  consolidation,  51  office 
automation,  and  52  office  closure 
certifications  to  Congress.  Pub.  L.  102- 
567  requires  such  final  certifications  of 
no  degradation  in  service  be  published 
in  the  Federal  Register.  This  notice  is 
intended  to  satisfy  the  requirements  of 
F»ublic  Law  102-567. 

EFFECTIVE  DATE:  December  18. 1998. 
ADDRESSES:  Requests  for  copies  of  the 
final  certification  packages  should  be 
sent  to  Tom  Beaver,  Room  11426, 1325 
East-West  Highway,  Silver  Spring, 
Maryland  20910. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Beaver  at  301-713-0300  ext.  141. 
SUPPtEMENTARY  INFORMATION:  The 
Charleston.  West  Virginia.  Automation 
and  Closiu-e  certifications  were 
proposed  in  the  January  7.  1997. 
Federal  Register,  and  the  60-day  public 
comment  period  closed  on  March  10. 
1997.  No  public  comments  were 
received.  The  following  certifications 
were  proposed  in  the  April  11, 1997. 
Federal  Register  and  the  60-day  public 
comment  period  closed  on  Junr  10. 
1997. 

Bridgeport.  CT — ^Automation/Closure 
Indianapolis.  IN — ^Automation/Closure 
Kansas  City  MO— Automation/Closure 
Lansing,  MI — ^Automation/Closure 
Lincoln,  NE — ^Automation/Closure 
Louisville,  KY— Automation/Closure 
Milwaukee,  WI— Automation/Closure 
Newark,  NJ— Automation/Closure 
Rockford.  IL — Automation/Closure 
Abilene,  TX— Consolidation 
International  Falls.  MN— Consolidation 
Madison,  WI — Consolidation/ 

Automation/Closure 
Peoria.  IL — Consolidation/Automation/ 

Qosure 
Rochester,  NY— Consolidation/ 

Automation/Qosure 
Tucson,  AZ— Consolidation/ 

Automation/Closure 

Six  public  comments  were  received 
pertaining  to  WSO  International  Falls, 
Minnesota,  and  two  pertaining  to  WSO 
Lincohi.  Nebraska,  lliese  comments  and 
the  NWS  response  are  set  forth  here  for 
reference. 

Conunents  on  International  Falls:  1.  A 
public  conunent  bom  Gary  Davison. 
City  Clerk,  International  Falls  stated, 
"The  City  had  fought  for  years  to  keep 
the  weather  station  here,  because  there 
was  a  large  concern  the  forecasts  would 
not  be  acciuate  fi-om  Duluth.  The  City 
had  legislators  supporting  them  for  the 
same  reason,  and  we  are  very 
disappointed  with  the  final 
consolidation,  and  as  expected,  the 
forecasts  are  not  accurate  at  all.  We  have 
a  large  vacation  area  here  and  it  is  very 


disappointing  that  the  forecasts  are  so 
unreliable." 

2.  A  public  comment  from  Tom  West, 
President,  International  Falls  Chamber 
of  Commerce.  His  comments  included 
the  following,  "*  *   *  NEXRAD 
coverage  over  Int'l  Falls  and  the  north 
central  portion  of  Minnesota  is  at  and 
beyond  the  extreme  limit  of  NEXRAD 
capabilities.  NWS  maps  indicate  that 
Int'l  Falls  is  barely  in  the  10,000  ft. 
coverage  level  and  areas  west  of  Int'l 
Falls  and  east  of  Lake  of  the  Woods  are 
not  covered  at  this  level  at  all. 
Considering  that  much  of  our  severe 
weather  comes  fitjm  the  northwest,  and 
the  large  bodies  of  water  heavily  used 
for  recreational  purposes  are  within  that 
area,  it  is  critical  to  upgrade  rather  than 
degrade  weather  services."  Although 
not  relevant  to  this  consolidation 
certification,  he  also  commented  that 
the  Automated  Surface  Observing 
System  (ASOS)  was  imreliable  and  that 
the  trained  contract  observers  were  "at 
a  level  well  below  that  which  has  been 
provided  in  the  past," 

3.  A  public  comment  from  Paul 
Nevanen.  Director,  Minnesota  Cold 
Weather  Resource  Center.  His  comments 
included  much  of  the  same  information 
about  NEXRAD  as  stated  by  Tom  West 
plus  he  added,  "Also,  during  winter 
severe  events,  many  significant  types  of 
weather  develop  below  the  10,000  foot 
threshold.  This  is  compounded  by  the 
fact  that  the  Duluth  NWS  office  was 
originally  to  be  staffed  by  10  forecasters. 
This  level  of  staffing  has  not  be  (sic: 
been]  met  and  the  current  level  of  6  will 
be  strained  during  the  severe  weather 
season.  •  •  *  This  is  the  only  area  east 
of  the  Rocky  Mountains  that  is  not 
covered  at  the  10,000  foot  threshold." 
He  also  included  comments  on 
perceived  problems  with  ASOS  which 
are  not  relevant  to  the  consolidation 
certification. 

4.  The  fourth  public  conmient  was 
from  Jack  E.  Murray,  Mayor, 
International  Falls.  Like  the  previous 
two  comments  Mr.  Murray  commented 
on  lack  of  NEXRAD  coverage  and  lack 
of  full  staffing  at  Duluth.  He  added,  "I 
can  tell  you  that  the  NWS  no  longer  has 
the  confidence  that  existed  in  this  area 
for  so  many  years.  *  •  *  There  were  a 
lot  of  promises  made  about  the 
capabilities  of  the  modernization.  We 
certainly  haven't  seen  this  effect  in  our 
area." 

5.  The  Honorable  Irv  Anderson,  State 
Representative,  Minnesota  House  of 
Representatives  was  the  fifth 
commentor.  Mr.  Anderson's  comments 
included,  "By  not  providing  the  radar 
coverage  level  the  rest  of  the  coimtry 
receives  (most  of  the  country  enjoys 
midtiple  radar  coverage)  compounded 


by  removing  trained  NWS  personnel 
constitutes  a  degradation  of  service. 
*  *  *  The  modernization  process  has 
been  one  which  seems  to  he  filled  with 
antagonism,  when,  in  fact  we  are  both 
seeking  the  same  goal — better,  more 
technologically  advanced  weather 
services  for  all  our  citizens.  The  NWS 
has  set  criteria,  sited  offices  and  radar 
imits,  but  has  never  successfully 
addressed  the  concerns  of  the  taxpayers 
of  the  northern  border  area  of 
Miimesota.  *  *  •  i  urge  the  National 
Weather  Service  to  work  with  the 
people  of  northern  Minnesota  to  correct 
this  oversight  by  maintaining  a  24  hour 
NWS  manned  station  in  International 
Falls  and  siting  a  NEXRAD  unit  there." 

6.  The  sixth  public  comment  was 
from  James  A.  Sanders,  Acting 
Superintendent,  Voyager  National  Park, 
International  Falls.  He  states,  "Since  the 
closure  of  the  International  Falls 
Weather  Service  Station,  we  have  not 
had  a  reliable  forecast  for  oiu-  local 
conditions  or  the  approach  of  severe 
weather  from  the  northwest.  The  safety 
of  visitors,  residents,  and  employees  has 
been  directly  dependent  on  the 
International  Falls  Weather  Service 
Station.  The  relocation  of  their  duties  to 
Fargo  and  Duluth  has  drastically 
reduced  the  reliability  and  accuracy  of 
the  local  forests  [sic:  forecasts]  we 
receive  and  increased  the  risk  to  all 
people  working  and  enjoying  the  out-of- 
doors  in  this  area." 

NWS  Response:  NWS  agrees  WSR- 
88D  coverage  is  about  10.000  feet  in 
northwest  Minnesota.  International 
Falls  was  one  of  the  32  areas  of  concern 
that  was  studied  by  the  Secretary's 
Report  Team.  The  Team  concluded. 
"•  •  *  that  there  is  no  degradation  in 
radar  coverage  in  the  International  Falls 
area  as  a  result  of  the  NWS 
Modernization.  Coverage  &x>m 
surrounding  WSR-88Ds  in  Duluth  and 
Grand  Forks  will  provide  radar  data  for 
the  International  Falls  area  which  is 
equivalent  or  better  to  the  current  radar 
information  available  bom  the  Duluth 
WSR-74C  and  the  Faigo  WSR-74S." 
The  Duluth  office  is  currently  (July 
1997)  staffed  with  the  required 
forecasters  and  supervisors  for  Stage  1 
operaticms.  Five  additional  forecasters 
will  be  added  in  1998  when  Diduth 
receives  its  Advanced  Weather 
Interactive  Processing  System  (AWIPS). 
(AWIPS  was  installed  in  January  1998 
and  the  5  additional  forecasters  were  in 
place  in  March  1998.) 

The  Ehiluth  office  is  working  closely 
with  the  U.S.  Park  Service  (USPS)  to 
improve  forecasts  and  warning  products 
for  Voyageur's  National  Pari:  (VNP).  The 
forecasts  for  this  area  have  always  been 
prepared  by  the  Ehiluth  office  and 
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consolidating  the  warning  services  £rom 
international  Falls  to  the  Duluth  office 
has  had  no  impact  on  the  forecasts. 
Additional  effort  and  coordination  with 
pl^onnel  bom  VNP  continues.  On  July 
irl,  1997,  the  acting  Meteorologist  in 
Charge  (MIC)  and  the  Weather 
C(>ordination  Officer  traveled  to  VNP 
attd  met  with  USPS  staff.  The  following 
aiqtions  were  initiated. 

I  |(a)  NWS  and  USPS  vdll  work  together 
tp  improve  the  reception  of  NOAA 
Weather  Radio  in  the  park.  Currently, 
thle  eastern  portion  of  the  park  is  beyond 
the  effective  range  of  the  current 
{Mtenna.  The  USPS  is  looking  into 
■gifting"  a  transmitter  to  the  NWS.  This 
transmitter  would  be  located  in  VNP. 

[  (b)  NWS  will  continue  the  lake  wind 
St  Lidy  to  improve  forecasts  in  the  future. 

(c)  The  Duluth  Fire  Weather 
Forecaster  will  coordinate  with  the 
Canada's  atmospheric  Environmental 

Scientists  (AES)  fire  weather  forecaster 

1r  the  region, 
(d)  The  Duluth  office  will  obtain  all 
'ailable  surface  weather  observations 
in  the  VNP  area.  A  new  observation  was 
filiated  at  the  Visitors  Center  providing 
information  in  a  data-void  area.  (Local 
products  began  including  specific 
-^ference  to  VNP  on  September  2, 1998.) 
(e)  NWS  will  continue  to  pursue  the 
quisition  of  radar  data  from  Canada's 
S  to  supplement  the  data  from  the 

Weather  Service  Office  Duluth 
WSR-88D.  (Duluth  began  receiving 
Oanadian  radar  data  on  October  2, 
|998.) 
Addendium  to  Reply:  AWIPS  was 

ailed  at  the  future  Duluth  Weather 
orecast  Office  (WFO)  on  January  9, 
998,  and  is  operating  using  Build  3.0 
ftware.  Currently  (February  1998),  all 
t  two  senior  meteorologists  required 
for  modernized  operations  sue  in  place 
m  Duluth.  The  two  senior 
meteorologists  have  been  selected  and 
one  is  scheduled  to  arrive  on  March  1 
Bfid  the  second  will  arrive  at  Duluth  on 
yfarch  15, 1998,  (Both  were  in  place  on 
y  larch  15, 1998).  Current  (January  1998) 
[iieteorologist  staffing  at  Ehiluth  consists 
cf: 

1  Meteorologist  in  Charge, 
l|  Warning  Coordination  Meteorologist 
(WCM), 
Science  and  Operations  Officer  (SOO), 
^  Senior  Meteorologists  (remaining  2 
were  in  place  on  March  15, 1998), 
Journey  Level  Meteorologists,  and 
i  Meteorologist  Interns  (MI), 
:  1  Meteorologists  +  2  more  on  March 
15, 1998,  =  total  13. 
The  remaining  staff  includes: 
i  Data  Acquisition  Program  Manager, 
'  Hydrometeorological  Technicians, 
:  Electronic  Systems  Analyst, 


2  Electronics  Technicians,  and 
1  Administrative  Assistant. 

Comments  on  Lincoln,  Nebraska:  Two 
public  comments  were  received,  one 
from  Mr.  Les  Myers,  Jr.  and  a  second 
from  Mr.  William  E.  Whitney.  A  pubfic 
conunent  from  Les  Myers,  Jr.,  Lincoln- 
Lancaster  County  Emergency  Services, 
stated  his  concern  over  the  "closing  of 
any  National  Weather  Service  Offices." 
He  said  it  was  his  opinion  services  had 
"deteriorated  tremendously  since  the 
closing  of  the  Lincoln  Weather  Service 
office  and  the  transfer  of  responsibility 
to  the  Omaha  office  located  in  Valley, 
Nebraska."  Mr.  Myers  listed  several 
instances  where  warnings  had  been 
issued  without  previous  watches  and 
identified  notification  problems  to 
emergency  services  by  stating,  "I  found 
that  long-standing  policies  have  become 
imknown  recently."  He  concluded  with, 
"Service  in  severe  weather  situations 
has  deteriorated  measurably  to  Lincoln 
and  Lancaster  County  and  the  above 
information  testifies  to  that  fact." 
NWS  Response:  The  MIC  of  the 
Omaha  NEXRAD  Weather  Service 
Forecast  Office  (NWSFO)  arranged  for 
the  Emergency  Managers  to  visit 
NWSFO  Omaha  and  for  key  members  of 
NWSFO  Omaha  to  visit  the  Lincoln- 
Lancaster  County  Emergency  Operations 
Center  (EOC). 

—June  24, 1997,  Carol  Whitfoth, 
Assistant  Coordinator  of  Lincoln- 
Lancaster  County  Emergency  Services 
visited  and  received  a  briefing  and  tour 
of  the  NWSFO  Omaha  facility. 

—June  30, 1997,  NWSFO  Omaha 
personnel,  Steve  Byrd  (SOO),  Brian 
Smith  (WCM),  and  David  Theophilus 
(MIC)  visited  and  received  a  briefing 
and  toured  the  EOC. 

—July  9, 1997,  Les  Myers,  Jr.,  and 
Jason  drth  from  EOC  visited,  received  a 
briefing,  and  toured  NWSFO  Omaha. 
The  results  of  these  meetings  were 
positive,  gave  each  of  the  office  staffs  a 
better  appreciation  for  the  operations  at 
the  other  office,  and  resolved  the 
commimications  problems.  The 
issuance  of  tornado  warnings  for 
specific  parts  of  the  coimties  and  the 
actual  dividing  lines  to  split  the 
counties  into  sections  (i.e.,  northeast 
Lancaster,  southern  Lincoln,  etc.)  were 
reviewed  and  agreed  upon.  Both  parties 
agreed  to  work  more  closely  together  to 
ensure  proper  and  timely  issuance  of 
severe  weather  statements  to  the  public. 
Dave  Theophilus  (MIC)  asked  if  a 
member  of  NWSFO  Omaha  could  be 
included  on  the  County  Disaster 
Committee.  EOC  personnel  said  they 
would  consider  the  offer.  These 
coordination  meetings  have  already 
paid  dividends.  On  July  8, 1997,  Steve 


Byrd  (SOO)  had  given  Mr.  Myers 
advance  notice  of  possible  non- 
supercell  funnel  clouds  in  Lancaster 
County.  Mr  Myers  said  he  really 
appreciated  the  call.  Both  agencies  are 
satisfied  the  previously  identified 
problems  have  been  resolved  and  the 
agencies  are  working  together  to  ensure 
timely  relay  of  severe  weather 
information. 

A  second  public  comment  from 
William  Whitney,  Assistant  Director 
State  of  Nebraska  Emergency 
Management  Agency  (NEMA),  said, 
"This  closiu«  plus  other  featiues  of  the 
National  Weather  Service  (NWS) 
modernization  in  Nebraska  has  caused  a 
significant  degradation  of  service 
*  •  *".  Mr.  Whitney  described  several 
misunderstood  aspects  of  the 
modernization.  First,  he  did  not 
understand  what  services  would  be 
provided  &t>m  the  Omaha  office  when 
WSO  Lincoln  was  "automated  at  FAA 
Weather  Observation  Service  Level  B," 
nor  did  he  understand  "the  relationship 
between  the  current  Valley  WSO  and 
the  Omaha  WFO."  Second,  the 
modernization  is  not  as  responsive  as 
the  previous  organization  when  "one 
meteorologist  was  responsible  for 
forecasting  warning  and  preparedness 
throughout  the  State."  Currently,  "we 
are  forced  to  coordinate  statewide 
matters  with  as  many  as  six  individual 
WSOs."  Third,  "The  Valley  WSO 
originally  was  built  in  the  Lower  Platte 
River  100  year  flood  plain  contrary  to 
Presidential  Executive  Order  11988." 
Fourth,  "After  several  years  we  still 
cannot  understand  why  it  is  "better"  to 
deal  with  four  different  hydrologists 
especially  when  their  areas  of 
responsibility  do  not  correspond  to  our 
river  basins."  Finally,  WSO  Lincoln 
used  to  advise  us  directly  when  severe 
weather  was  forecast  or  imminent  and 
this  was  continued  by  the  Valley  office 
but  we  are  now  told  that  NWS  "can  no 
longer  provide  this  service." 

NWS  Response:  Further  discussion 
and  communication  with  Mr.  Whitney 
have  clarified  any  misunderstandings. 
Automation  at  FAA  Weather 
Observation  Service  Level  B  means  the 
ASOS  will  provide  the  primary 
observations  and  be  backed  up  by 
observer  trained  FAA  personnel  at 
Lincoln.  These  individuals  also  are 
responsible  for  augmenting  the  ASOS 
observations  for:  Thunderstorm 
occurrence,  tomadic  activity,  hail,  virga, 
volcanic  ash,  tower  visibility,  long-line 
runway  visual  range,  freezing  drizzle, 
ice  pellets,  snow  depth  on  ground,  snow 
increasing  rapidly  remark, 
thunderstorm/lightning  location  remark, 
and  observed  significant  weather  not  at 
station.  The  official  name  of  the  office 
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is  Omaha  although  the  office  is  actually 
located  at  Valley,  Nebraska.  The  Omaha 
office  started  as  a  WSFO,  then  became 
a  NWSFO  when  the  WSR-88D  was 
declared  operational  and  will  be  a  WFO 
after  AWIPS  becomes  operational.  There 
are  six  WCMs  in  Nebraska,  each  with  a 
designated  area  of  responsibility.  One 
WCM  is  responsible  for  coordinating 
activities  and  coordinating  with  the 
NEMA.  During  siting  of  the  office,  NWS 
believed  construction  of  the  Union  Dike 
would  remove  the  area  from  the  flood 
plain.  Unfortunately  this  did  not  occur. 
However,  the  ofHce  has  been  elevated 
three  feet  above  the  100-year  flood  level. 
Although  there  are  four  hydrologists 
spread  among  the  six  weather  offices, 
two  hydrologists  are  responsible  for  88 
of  the  93  counties  in  Nebraska.  In  1997, 
NWSFO  Sioux  Falls  provided 
information  about  the  Missouri  River 
upstream  from  Gavins  Point  Dam  that 
had  not  been  available  in  prior  years. 
NWSFO  Omaha  ensured  this 
information  reached  NEMA.  NWS  will 
continue  to  work  with  NEMA  to  ensure 
river  basin  responsibility  matches 
closely  with  county  areas  of 
responsibility  and  simplify  notification 
of  flood  events.  To  be  effective, 
communication  of  severe  weather 
events  to  emergency  management 
agencies  must  be  rapid  and  reliable.  On 
March  10, 1997,  Dave  Theophilus  (MIC) 
met  with  Mr.  Whitney  and  his  staff  to 
discuss  severe  weather  warning 
notification,  and  especially  after  hours 
notiflcation.  They  developed  several 
ways  to  better  distribute  the  required 
information.  NEMA  agreed  to  adopt  a 
paging  system  and  NWS  personnel 
agreed  to  continue  the  present 
coordination  method  indefinitely.  NWS 
believes  all  issues  have  been  resolved. 

The  Modernization  Transition 
Committee  (MTC)  at  its  June  25, 1997, 
meeting  concluded  these  actions  would 
not  result  in  any  degradation  of  service 
and  endorsed  the  certifications. 

The  following  certifications  were 
proposed  in  the  July  14, 1997,  Federal 
Register  and  the  60-day  public  comment 
period  closed  on  September  12, 1997. 
Colorado  Springs,  CO— Automation/ 

Closure 
Des  Moines,  lA— Automation/Closure 
Dubuque,  lA— Automation/Closure 
Elkins,  WV— Automation/Closure 
Las  Vegas,  NV— Automation/Closure 
Minneapolis,  MN— Automation/Closure 
Portland,  OR— Automation/Closure 
San  Francisco,  CA — Automation/ 

Closure 
Spokane,  WA — Automation/Closure 
Casper,  WY — Consolidation/ 

Automati  on/Closure 
Huron,  SD — Consolidation/ Automation/ 
Closure 


Rochester,  MN — Consolidation/ 

Automation/Closure 
Waterloo,  lA — Consolidation/ 

Automation/Closure 
Yakima,  WA— Consolidation/ 

Automation/Closure 
Yiuna,  AZ — Closure 

No  negative  public  comments  were 
received.  The  MTC,  at  its  September  24, 
1997,  meeting,  concluded  these  actions 
would  not  result  in  any  degradation  of 
service  and  endorsed  the  certifications. 

The  following  certifications  were 
proposed  in  the  October  2, 1997, 
Federal  Register  and  the  60-day  public 
comment  period  closed  on  December  1, 
1997. 

Abilene,  TX — Automation/Closure 
Concordia,  KS — Automation/Closure 
Ely,  NV — Automation/Closure 
Havre,  MT — Automation/Closure 
International  Falls,  MN— Automation/ 

Closure 
Santa  Maria,  CA — Automation/Closure 
Tupelo,  MS — Automation/Closure 
Valentine.  NE— Automation/Closure 
Wichita  Falls,  TX— Automation/Closure 
Winnemucca,  NV— Automation/Closure 
Alamosa,  CO — Consolidation/ 

Automation/Closure 
Alpena,  MI — Consolidation/ 

Automation/Closure 
Houghton  Lake,  MI— Consolidation/ 

Automation/Closure 
Kalispell,  MT— Consolidation/ 

Automation/Closure 
Lander.  WY — Consolidation/ 

Automation/Closure 
Norfolk,  NE— Consolidation/ 

Automation/Closure 
Sault  Ste  Marie,  MI — Consolidation/ 

Automation/Closure 
Scottsbluff,  NE— Consolidation/ 

Automation/Closure 
Sheridan,  WY — Consolidation/ 

Automation/Closure 
St.  Cloud,  MN— Consolidation/ 
Automation/Closure 
One  negative  public  comment  was 
received  for  each  Alamosa,  Alpena. 
Houghton  Lake.  Kalispell.  Norfolk,  and 
St.  Cloud.  Fourteen  public  comments 
were  received  for  Valentine.  These 
comments  and  the  NWS  responses  are 
set  forth  here  for  reference. 

Comment  on  Alamosa,  Colorado:  One 
public  comment  received  from  Mr. 
Steven  E.  Vandiver,  Division  Engineer, 
Division  of  Water  Resoiu-ces,  Water 
Division  Three.  Mr.  Vandiver's 
comments  were  mainly  concerned  with 
what  he  feh  to  be  a  lack  of  complete 
radar  coverage.  His  comments  included, 
"There  has  historically  been  a  NWS 
office  at  the  Bergman  Field  Airport  in 
Alamosa  *  *  •  and  service  is  now 
provided  out  of  Pueblo,  Colorado.  I  do 
not  feel  that  product  is  necessarily 


better  than  what  has  historically  been 
available  ftt)m  staff  locally  just  because 
of  the  modernization  *  *  *.  The  ring  of 
mountains  which  surround  this 
intermountain  region  do  not  allow  the 
radars  to  pick  up  most  storms.  We  have 
had  increasing  numbers  of  unusual 
weather,  including  tornadoes,  funnel 
clouds,  hail  events,  and  severe 
windstorms.  At  least  when  personnel 
were  stationed  at  the  NWS  office  here,  . 
they  could  give  visual  reports  of  these 
.  events  and  worked  closely  with 
observers  to  give  timely  updated  data 
*  *   *.  The  area  that  is  missed  by  the 
three  radars,  even  as  evidenced  by  the 
coverage  maps,  is  one  of  the  highest 
precipitation  areas  in  the  Rocky 
Mountain  range.  Our  agency  uses 
rainfall  and  snowfall  data  to  forecast 
resulting  runoff  and  flooding 
possibilities  *  *  *.  These  comments  are 
by  no  means  a  reflection  of  the  excellent 
staff  and  their  efforts  in  the  Pueblo  NWS 
office.  Bill  Fortune  and  his  crew  have 
bent  over  backwards  to  serve  this  area 
and  provide  the  best  information 
possible.  They  have  generated  special 
products  to  meet  specific  needs  of  our 
agency  and  have  done  an  excellent  job." 

NWS  Response:  NWS  agrees  the 
NEXRAD  coverage  is  not  complete  over 
south-central  Colorado.  However,  when 
compared  to  the  pre-modernized 
coverage,  the  NEXRAD  coverage  from 
three  radars  in  Colorado  is  improved 
over  the  single  pre-modernized  radar 
located  near  Limon.  Warning 
verification  statistics  for  severe  weather 
show  improvement.  For  severe  weather, 
the  probability  of  detection  improved 
fix>m  4  percent  pre-modernized,  to  42 
percent  under  modernization.  The 
Pueblo  office  is  developing  new 
products  to  meet  customer  needs.  We 
are  confident  these  new  products  will 
continue  to  improve  with  the 
modernization. 

Comment  on  Alpena,  Michigan:  One 
public  comment  received  from  Mr.  Jeff 
Welch.  President.  Welch  Aviation.  Mr. 
Welch  stated,  *T  am  not  in  favor  of  the 
Alpena,  MI  (APN)  ASOS  being  certified 
*  *  *.  In  the  interest  of  flight  safety.  I 
respectfully  request  that  you  do  not 
certify  the  ASOS  at  Alpena,  MI."  In 
between,  he  listed  a  series  of  ASOS 
observations  which  resulted  in  a  missed 
approach. 

NWS  Response:  NWS  reviewed  the 
ASOS  performance  with  Mr.  Welch.  He 
agreed  the  ASOS  was  performing 
accurately  and  all  current  information 
was  available  on  the  ground-to-air 
(OTA)  radio.  NWS  provided  Mr.  Welch 
with  more  information  on  how  to  obtain 
weather  via  the  GTA  radio  and  an 
explanation  about  the  additional 
meteorological  discontinuity  sensor. 


Federal  Register /Vol.  63.  No.  243 /Friday.  December  18.  1998 /Notices 


70105 


I  Comment  on  Houston  Lake, 
ht  zhigan:  One  public  comment  was 
rejpeived  from  Mr.  Robert  E.  Howey 
cpticeming  access  to  NEXRAD  data  from 
tb^  Grand  Rapids  WSR-88D.  Mr.  Howey 
stj^ed,  "The  Modernization  Transition 
Q±nmittee  can  rest  assured  that  my 
c<j>ncem  was  addressed  by  the 
^eorologist  In  Charge  at  the  Grand 
ids  office,  but  my  concerns  were 

y  not  resolved.  The  Grand 
ids'  web  page  for  radar  coverage 
irs  to  the  National  Weather  Service 
'icy  and  Guidelines  on  Server  Content 
Internet  Use.  Upon  deciphering  the 
reference,  we  users  discover  that  our 
only  access  to  NEXRAD  weather  radar 
cbverage  of  our  country  is  through 
something  called  UCAR.  Whatever  or 
Wherever  that  is,  it  is  slower  and  more 
ptjone  to  interruption  than  if  I  could  be 
accessing  the  splendid  radar 
iliformation  being  collected  and 
djiktributed  by  Grand  Rapids  station, 
yrhich  incidentally,  displays  a 
plieasingly  high  deaee  of  excellence." 

IaWS  iiesponse;  The  NWS  advised  Mr. 
H^wley  distribution  of  NEXRAD  data 
virks  available  through  any  of  four 
^  [e3cRAD  Information  Dissemination 
J « irvice  (NIDS)  vendors. 

Comment  on  Kalispell.  AfT;  One 
J  \  iblic  comment  was  received  from 
Itlonte  M.  Eliason,  Airport  Manager, 
I'jathead  Mxmicipal  Airport  Authority. 
I  Ir.  Ehason's  comments  included, 
'  y  *  •  As  we  have  previously 
(  ociunented  and  stated,  and  ASOS 
c  $nnot  replace  a  manned  weather 
i  ^rvice  office  without  serious 
degradation  of  service.  The  government 
is  wrong  by  any  measure  in  a  finding 
otherwise  *  *  *.  The  terminal  area 
aports  by  ASOS,  frequently  lack  the 
imely  accuracy  and  broader  picture  of 
i  ipproaching  weather  such  as 
lUnderstonns,  freezing  rain,  or  area 
oimtaintop  obsciiration." 
NWS  Response:  NWS  reviewed  ASOS 

Emance  at  KaUspell  and 
nined  it  met  specified  standards, 
g  the  last  year  there  have  been  35 
ASOS  outages,  and  average  repair  times 

Ei  been  15  minutes.  Both  the  freezing 
sensor  and  the  lightning  sensor  are 
rational.  Video  cameras  were 
installed  in  June  1997  to  visually  depict 
local  conditions,  including  the 
inoimtain  obsciuations.  Forecasters 
liave  access  to  the  video  camera 
displays,  and  the  images  are  also 
ivailable  on  the  Internet.  Airport  service 
^vel  classifications  were  determined  by 
ie  FAA.  KaUspell  was  designated  as  a 
Service  Level  D  site  meaning  it  can 
iperate  with  a  stand-alone  ASOS. 

In  the  summer  of  1997,  the  Aircraft 
[  Owners  and  Pilots  Association  Air 
5  afety  Foundation  (ASF)  requested 


information  fit>m  a  random  selection  of 
pilots  living  in  proxinuty  to  25  service 
level  D  ASOS  sites.  The  data  collection 
was  to  determine  pilot  acceptance  and 
use  of  ASOS.  Requests  were  mailed  to 
10,000  pilots,  and  1.027  responses  were 
received. 

Final  conclusions  of  the  ASF  study, 
endorsed  by  the  MTC,  were  that  ASOS 
is  representative  and  meets  the  needs  of 
the  identified  service  level  D  sites 
without  degrading  services. 

Comment  on  Norfolk,  Nebraska:  One 
pubUc  comment  was  received  from  the 
Norfolk  Airport  Authority  and  was 
signed  by  Doris  A.  Kingsbury. 
Chairman;  Gerald  Arkfeld,  Vice 
Chairman;  Robert  L.  Carlisle,  Secretary; 
Daniel  E.  Geary.  Member,  and  Charles 
W.  Balsiger,  Member.  TTiey  objected  to 
the  proposed  automation.  Their 
comments  included,  "The  Norfolk 
Airport  Authority  strongly  objects  to  the 
National  Weather  Service  proposal  to 
certify  the  automation  of  surface 
observations  at  Karl  Stefan  Memorial 
Airport.  Norfolk,  NE  •  •  * 

1.  The  system  still  makes  significant 
errors  regarding  ceiling  and  visibility 
which  must  be  corrected  by  the  contract 
observer. 

2.  The  system  does  not  detect  and 
reliably  report  freezing  precipitation. 

3.  The  system  does  not  reliably  report 
thunderstorms. 

4.  The  system  cannot  detect  and 
report  rapidly  changing  local  adverse 
weather  conditions. 

5.  No  provision  has  been  identified 
for  backup  observations  should  the 
system  fail,  which  would  render  the 
airport  unusable  to  FAR  Part  121  and 
135  air  carriers. 

We  fail  to  see  how  the  system  as  it 
presently  e?dsts  can  be  considered 
"equal  or  better  service"  and  we  further 
fail  to  see  how  this  can  be  considered 
a  safety  enhancement  to  aviation.  The 
previous  system  of  human  observers 
had  no  problem  deaUng  with  weather 
observations  especially  as  regards 
rapidly  changing  weather  events.  From 
an  aviation  standpoint,  the  present 
system  is  poor  at  best.  The 
augmentation  of  the  system  by  contract 
observers  makes  the  system  acceptable, 
since  there  is  a  good  chance  that 
between  the  system  and  the  contract 
observer  the  reported  weather  will  be 
fairly  accurate." 

NwS  Response:  In  the  summer  of 
1997,  the  ASF  requested  information 
from  a  random  selection  of  pilots  living 
in  proximity  to  25  service  level  D  ASOS 
sites.  The  data  collection  was  to 
determine  pilot  acceptance  and  use  of 
ASOS.  Requests  were  mailed  to  10,000 
pilots,  and  1,027  responses  were 
received. 


Final  conclusions  of  the  ASF  study, 
endorsed  by  the  MTC,  were  that  ASOS 
is  representative  and  meets  the  needs  of 
the  identified  service  level  D  sites 
without  degrading  services. 

Coiiunenf  on  St.  Cloud.  Minnesota: 
One  pubUc  comment  was  received  from 
Brian  D.  Ryks,  A.A.E.,  Airport  Manager, 
St.  Cloud  Regional  Airport.  Mr.  Ryks 
stated,  "Although  the  ASOS  has  been 
fairly  reliable  diuing  good  weather 
conditions,  there  have  been  numerous 
occasions  when  outages  have  occurred 
or  data  recorded  by  the  System  has  not 
been  accurate  during  adverse  weather. 
Fortunately,  during  these  periods, 
augmentation  from  weather  observers 
stationed  at  the  Airport  have  prevented 
a  loss  of  air  service  for  our  users  *  *  * 
it  is  critical  we  maintain  an  augmented 
system  consisting  of  both  observers  and 
the  ASOS.  An  augmented  system  will 
ensuxe  the  highest  degree  of  safety  and 
reliability  available  to  the  traveling 
public  and  users  of  the  airport  *  *  * ." 

NWS  Response:  NWS  reviewed  ASOS 
performance  at  St.  Cloud  and 
determined  it  met  specified  standards. 
Airport  service  level  classifications  were 
determined  by  the  FAA.  St  Cloud  was 
designated  as  a  Service  Level  D  site 
whidi  means  it  can  operate  with  a  stand 
alone- ASOS. 

In  the  simuner  of  1997,  the  ASF 
requested  information  from  a  random 
selection  of  pilots  Uving  in  proximity  to 
25  service  level  D  ASOS  sites.  The  data 
collection  was  to  determine  pilot 
acceptance  and  use  of  ASOS.  Requests 
were  mailed  to  10,000  pilots,  and  1,027 
responses  were  received. 

Final  conclusions  of  the  ASF  study, 
endorsed  by  the  MTC,  were  that  ASOS 
is  representative  and  meets  the  needs  of 
the  identified  service  level  D  sites 
without  degrading  services. 

Comments  on  Valentine,  Nebraska: 
Fourteen  public  comments  were 
received  concerning  the  automation 
certification  of  WSO  Valentine, 
Nebraska.  Eleven  of  the  letters  were 
exactly  the  same  and  the  comments 
from  those  letters  included.  "Due  to 
government  cut  backs  in  spending,  the 
Federal  Aviation  Administration  (FAA). 
and  the  National  Weather  Service 
(NWS),  has  decided  not  to  man 
Automated  Surface  Observing  Systems 
(ASOS)  stations  around  the  U.S.  except 
those  with  towers  *  *  •  .  Augmentation 
of  the  Valentine  ASOS  station  has 
proven  to  be  essential  to  pilots  flying 
into  the  area.  People  who  have  landed 
at  the  Valentine  airport  have  expressed 
their  appreciation  to  the  airport  officials 
for  having  a  manned  sight  at  Miller 
Field  due  to  the  isolation  of  the  area 
*  *  •  .  There  have  been  instances  of  the 
ASOS  re(>orting  total  overcast  skies  and 
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low  landing  minimums,  deterring  flights 
from  landing,  when  there  were  only 
scattered  skies  that  happened  to  be  over 
the  sensors,  or  reversely,  not  reporting 
very  low  landing  minimums  causing 
aircraft  to  fly  into  dangerous  situations. 
Now,  not  only  do  we  have  to  worry 
about  such  inaccuracies  in  landing 
minimums,  but  the  newly  installed, 
imtested.  Thunderstorm  sensor  is  a 
concern  *  *  * .  Many  doctors  who  serve 
this  area  fly  into  Valentine  to  provide 
much  needed  health  care  and  training 
*  *  * .  What  cut  in  spending  is  so 
imperative  that  it  should  jeopardize 
peoples  lives  *  *  * ."  One  letter 
included  14  signatures  which  in  part 
stated,  "The  community  of  Valentine 
protests  the  full  automation  of  service 
which  the  FAA  and  NWS  feel  can  be 
observed  from  North  Platte,  Ne.  will  not 
work." 

A  public  comment  from  Curtis  Price, 
Jr.,  President.  C.  Price  &  Associates 
stated,  "C.  Price  &  Associates  is  the 
current  contractor  for  the  weather 
observation  support  services  at  Miller 
Field,  Valentine  Nebraska.  We  would 
like  to  register  a  protest  against  the 
proposed  Reconmiendation  for 
Automation  and  Closure  of  this 
site  *  *  •  it  has  been  our  experience 
that  the  current  method  of  taking 
readings  is  far  superior  to  the  proposed 
ASOS  method.  We  have  docmnented 
several  instances  at  other  sites,  where 
the  ASOS  system  has  been 
inadequate  *  *  *."  Finally,  a  public 
comment  from  Dean  Jacobs,  Executive 
Director,  Valentine  Chamber  of 
Commerce  stated,  "*  •  *  We  consider 
augmentation  of  die  Valentine  ASOS 
station  essential  *  *  *.  The  people  of 
this  area  need  and  deserve  the  most 
accurate  weather  reports  for  their  safety 
and  the  safety  of  their  passengers.  The 
very  reason  for  PL  102-567  (the  weather 
service  modernization  bill),  which 
protects  weather  stations  form 
degradation  [sic:  from  degradation]  of 
service  *  *  *." 

NWS  Response:  NWS  reviewed  ASOS 
performance  at  Valentine  and 
determined  it  met  specified  standards. 
The  thimderstorm  sensor  is  operational. 
Airport  service  level  classifications  were 
determined  by  the  FAA.  Valentine  was 
designated  as  a  service  level  D  site 
meaning  it  can  operate  with  a  stand- 
alone ASOS. 

In  the  siunmer  of  1997,  the  (ASF) 
requested  information  from  a  random 
selection  of  pilots  living  in  proximity  to 
25  service  level  D  ASOS  sites.  The  data 
collection  was  to  determine  pilot 
acceptance  and  use  of  ASOS.  Requests 
were  mailed  to  10,000  pilots,  and  1,027 
responses  were  received. 


Final  conclusions  of  the  ASF  study, 
endorsed  by  the  MTC,  were  that  ASOS 
is  representative  and  meets  the  needs  of 
the  identified  service  level  D  sites 
without  degrading  services. 

The  MTC,  at  its  December  10, 1997, 
meeting,  concluded  these  actions  would 
not  result  in  any  degradation  of  service 
and  endorsed  the  certifications. 

The  Astoria,  Oregon,  and  Lexington, 
Kentucky,  Automation  and  Closure 
Certifications  were  proposed  in  the 
January  9, 1998,  Federal  Register,  and 
the  60-day  public  comment  period 
closed  on  March  10, 1998.  No  public 
comments  were  received  for  Lexington. 
The  MTC,  at  its  March  18, 1998, 
meeting,  concluded  these  actions  would 
not  result  in  any  degradation  of  service 
and  endorsed  the  certifications.  Three 
public  comments  were  received  for 
Astoria.  These  comments  and  the  NWS 
response  are  set  forth  here  fbr  reference. 

Comments  on  Astoria,  OR:  Three 
public  comments'  were  applicable  to  the 
proposed  Astoria  automation  and 
closure  certification. 

First,  a  letter  dated  April  24, 1997, 
was  received  from  the  Coliunbia  River 
Pilots.  The  letter  states,  "The  proposed 
closure  of  the  Astoria  weather  station 
will  degrade  the  quality  of  available 
weather  information  and  hamper  our 
ability  to  provide  safe  and  timely 
service  to  vessels  calling  in  the 
Columbia  River  at  both  Oregon  and 
Washington  ports." 

Second,  a  fetter  dated  Jime  3, 1997, 
was  received  bom  Representative 
Elizabeth  Furse  stating,  "Enclosed  is  a 
copy  of  Senate  Conciurent  Resolution  8, 
recently  adopted  by  both  the  Senate  and 
the  House  of  the  Oregon  legislature 
which  requests  that  closure  proceedings 
of  the  station  be  reversed." 

Third,  a  letter  dated  January  29, 1998, 
signed  by  Ron  Larsen,  Airport  manager; 
George  Waer,  Columbia  River  Bar  Pilots; 
and  John  Raichl,  Clatsop  County  Sheriff, 
commented  on  their  concerns  about  the 
ASOS.  They  stated,  "The  Portland  office 
has  been  helpful  and  concerned.  They 
established  a  working  relationship  with 
the  Columbia  River  Bar  Pilots  that 
seems  to  meet  the  Bar  Pilots  needs.  In 
addition  they  placed  remote  cameras  on 
the  airport  to  help  observe  actual 
conditions  that  ASOS  may  or  may  not 
report.  However,  ASOS  is  still  reporting 
conditions  that  are  not  accurate  over  the 
entire  airport  caused  by  the  lack  of 
remote  sensors." 

NWS  Response:  At  a  March  18, 1998, 
meeting,  the  NWS  advised  the  MTC  it 
had  worked  with  the  Bar  Pilots  and  all 
issues  were  resolved.  Additional 
communications  links  to  the  Portland 
office  have  been  established  with  the 
Astoria  community.  NWS  reported 


ASOS  system  limitations  will  not 
permit  the  addition  of  a  second  set  of 
discontinuity  sensors  as  requested  by 
the  Astoria  airport  manager.  The  MTC 
directed  NWS  to  compare  the  number  of 
surface  observation  remarks  for  a  1-year 
period  before  ASOS  was  installed  to  the 
number  of  remarks  for  a  1-year  period 
after  ASOS  and  its  discontinuity  sensor 
was  installed.    - 

At  the  Jime  18, 1998,  meeting,  NWS 
presented  results  of  the  comparisons  to 
the  MTC.  The  comparison  showed  more 
remarks  have  been  reported  with  ASOS 
than  prior  to  ASOS.  The  comparison 
also  showed  the  ASOS  ceiling 
discontinuity  sensor  is  located  in  the 
proper  quadrant  to  detect  lower  ceilings. 
However,  the  visibility  discontinuity 
sensor  would  be  more  effiective  if  moved 
to  the  northeast  quadrant.  The  ASOS 
permits  splitting  of  the  ceiling  and 
visibility  discontinuity  sensors,  lliis 
option  was  offered  to  the  airport 
manager,  but  he  prefers  to  keep  both 
discontinuity  sensors  together  in  the 
northwest  quadrant.  After  reviewing  the 
before  and  alter  comparison,  the  MTC 
concluded  there  was  no  safety  impact  to 
aviation  operations  at  the  airfield,  and 
the  current  ASOS  and  discontinuity 
sensor  provided  an  accurate  observation 
for  the  airfield. 

The  Honolulu  Automation  and 
Closiue  certifications  were  proposed  in 
the  April  9, 1998,  Federal  Register,  and 
the  60-day  public  comment  period 
closed  on  June  8, 1998.  No  public 
comments  were  received  for  Honolulu. 
The  MTC,  at  its  Jime  18, 1998,  meeting 
concluded  these  Astoria  and  Honolulu 
actions  would  not  result  in  any 
degradation  of  service  and  endorsed  the 
certifications. 

After  consideration  of  the  public 
comments  received  and  the  MTC 
endorsements,  the  Under  Secretary  for 
Oceans  and  Atmosphere  approved  these 
52  combined  consolidation  and/or 
automation  and  closure  certifications 
finding  there  would  not  be  any 
degradation  of  service.  The  Under 
Secretary  transmitted  a  list  of  the 
approved  certifications  to  Congress  on 
November  30, 1998.  Certification 
approval  authority  was  delegated  from 
the  Secretary  of  Commerce  to  the  Under 
Secretary  in  June  1996.  The  NWS  is  now 
completing  the  certification 
requirements  of  Public  Law  102-567  by 
publishing  this  notice  of  the  final 
consolidation  and/or  automation  and 
closure  certifications  in  the  Federal 
Register. 
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[  ated:  December  14, 1998. 
)oUn  J.  KeUy,  Jr., 

A^tistant  Administrator  for  Weather  Services, 
(rtt  Doc.  98-33551  Filed  12-17-98;  8:45  am) 
BliimG  CODE  3610-Kr-M 

I! 

COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AQREEMENTS 

Announcement  of  Import  Limits  and 

Eanteed  Access  Levels  for  Certain 
>n.  Wool  and  Man-Made  Fiber 
le  Products  Produced  or 
Manufactured  in  Costa  Rica 

December  14, 1998. 

AGENCY:  Committee  for  the 

Iiiiplemeiitation  of  Textile  Agreements 

(dTA). 

ACTION:  Issuing  a  directive  to  the 

GQnunissioner  of  Customs  establishing 

Ijitaits  and  guaranteed  access  levels. 

EFFECTIVE  date:  January  1, 1999. 
FPR  FURTHER  INFORMATION  CONTACT: 
N^omi  Freeman,  International  Trade 
Specialist,  OfBce  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
cJBJll  (202)  927-5850,  or  refer  to  the  U.S. 
Qijistoms  website  at  http:// 
wWw.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
q^nings,  call  (202)  482-3715. 

siOPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
A^  of  1956,  as  amended  (7  U.S.C  1854); 
^ecutive  Order  11651  of  March  3, 1972,  as 
aniended. 

I  [The  import  restraint  limits  and 
Guaranteed  Access  Levels  (GALs)  for 
teoctile  products,  produced  or 
manufactured  in  Costa  Rica  and 
exported  diiring  the  period  January  1, 
1999  through  December  31, 1999  are 
htsed  on  limits  notified  to  the  Textiles 
I^onitoring  Body  pursuant  to  the 
U^guay  Round  Agreement  on  Textiles 
itd  Clothing  (ATC). 

Tin  the  letter  published  below,  the 
(^lairman  of  CTTA  directs  the 
Qommissioner  of  Customs  to  establish 
mnits  and  guaranteed  access  levels  for 
1699.  The  limit  for  Category  443  has 
been  reduced  for  carryforward  applied 
iA  1998. 

I A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
GORRELATION:  Textile  and  Apparel 
Gategories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 

=)ederal  Register  notice  61  FR  66057, 


published  on  December  17, 1997). 
Information  regarding  the  1999 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notice  63  FR  16474, 
published  on  April  3«  1998. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  14, 1998. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3, 1972,  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Closing  (ATC),  you  are  directed  to  prohibit, 
effective  on  January  1, 1999,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Costa  Rica  and 
exported  during  the  twelve-month  period 
beginning  on  January  1, 1999  and  extending 
through  December  31, 1999,  in  excess  of  the 
following  restraint  limits: 


Category 

Twelve-month  limit 

340/640  

342/642  

347/348  

443  

447  

1,146,696  dozen. 
423,310  dozen. 
1,932.437  dozen. 
205,635  numbers. 
11,783  dozen. 

Category 

Guaranteed  access  level 

340/640  

650,000  dozen. 

Category 

Guaranteed  access  level 

342/642  

347/348  

443  

447  

250.000  dozen. 
1,500.000  dozen. 
200.000  numbers. 
4,000  dozen. 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  1998  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  November  24, 1997)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

Also  pursuant  to  the  ATC,  and  under  the 
terms  of  the  Special  Access  Program,  as  set 
forth  in  63  FR  16474  (April  3, 1998),  you  are 
directed  to  establish  guaranteed  access  levels 
for  properly  certified  cotton,  wool  and  man- 
made  fiber  textile  products  in  the  following 
categories  which  are  assembled  in  Costa  Rica 
from  fabric  formed  and  cut  in  the  United 
States  and  re-exported  to  the  United  States 
from  Costa  Rica  during  the  period  beginning 
on  January  1, 1999  and  extending  through 
December  31, 1999: 


Any  shipment  for  entry  under  the  Special 
Access  Program  which  is  not  accompanied 
by  a  valid  and  correct  certification  in 
accordance  with  the  provisions  of  the 
certification  requirements  established  in  the 
directive  of  May  15, 1990,  as  amended,  shall 
be  denied  entry  unless  the  Government  of 
Costa  Rica  authorizes  the  entry  and  any 
charges  to  the  appropriate  specific  limit.  Any 
shipment  which  is  declared  for  entry  under 
the  Sftecial  Access  Program  but  found  not  to 
qualify  shall  be  denied  entry  into  the  United 
SUtes. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of 
U.S.C.553(a)(l). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc. 98-33502  Filed  12-17-98;  8:45  am] 

BILUNO  CODE  M10-OK-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AQREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Rber  Textile 
Products  Produced  or  Manufactured  In 
Egypt 

December  14, 1998. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  December  17. 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Unger,  International  Trade  SpeciaUst, 
OfBce  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultiual 
Act  of  1956,  as  amended  (7  U.S.C.  1854): 
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Executive  Order  11651  of  March  3, 1972.  as 
amended. 

The  current  limit  for  Category  369-S 
is  being  increased  for  carryover  and 
swing,  reducing  the  limits  for  the  Fabric 
Group  and  Category  227  to  account  for 
the  swing  being  applied. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057, 
published  on  December  17, 1997).  Also 
see  62  FR  67829,  published  on 
December  30,  1997. 
Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  14, 1998. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  22, 1997,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  the  Arab  Republic  of  Egypt 
and  exported  during  the  twelve-month 
period  which  began  on  January  1, 1998  and 
extends  through  December  31, 1998. 

Effective  on  December  17, 1998,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 


FatKic  Group 
218-220,  224- 
227,  313-02, 
314-03.  315- 
O*  317-05, 
and326-0«  as 
a  group. 

Sublevel  within  Fat>- 
ric  Group 

227 

Level  not  in  a  group 
369-S'  


Adjusted  twetve-month 
limit' 


101,168,329  square 
meters  equivalent. 


18,524,290  square 
meters. 

1,640,539  kilograms. 


'The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,  1997. 

^Category  313-0:  all  HTS  numbers  except 
5208.52.3035,  5208.52.4035  and 

5209.51.6032. 

3  Category  314-0:  all  HTS  numbers  except 
5209.51.6015. 

<  Category  315-0:  all  HTS  numbers  except 
5208.52.4055. 

5  Category  317-0:  all  HTS  numbers  except 
5208.59.2085. 

^Category  326-0:  all  HTS  numbers  except 
5208.59.2015,  5209.59.0015  and 

5211.59.0015. 


'Category     369-S:     only     HTS     number 
6307.10.2005. 

The  Conunittee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  98-33505  Filed  12-17-98;  8:45  am] 

BILUNQ  CODE  3610-On-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  and  Guaranteed  Access  Levels 
for  Certain  Cotton  and  Man-Made  Hber 
Textile  Products  Produced  or 
Manufactured  in  El  Salvador 

December  14, 1998. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
import  limits  and  guaranteed  access 
levels. 


EFFECTIVE  DATE:  January  1, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  OfBce  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850.  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPLEMBITARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  import  restraint  limits  and 
Guaranteed  Access  Levels  for  textile 
products,  produced  or  manufactured  in 
El  Salvador  and  exported  during  the 
periods  January  1, 1999  through  March 
28, 1999  (Categories  342/642)  and 
January  1, 1999  through  December  31, 
1999  (Categories  340/640)  are  based  on 
limits  notified  to  the  Textiles 
Monitoring  Body  pursuant  to  the 
Uruguay  Round  Agreement  on  Textiles 
and  Clothing  (ATC)  and  Memoranda  of 
Understanding  (MOUs)  dated 
September  26, 1994  and  July  18. 1996 
between  the  Governments  of  the  United 
States  and  El  Salvador. 


In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
limits  and  guaranteed  access  levels  for 
1999. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057, 
published  on  December  17, 1997). 
Information  regarding  the  1999 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notice  63  FR  16474, 
published  on  April  3. 1998. 
Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  14, 1998. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3, 1972,  as  amended;  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC);  and  Memoranda  of 
Understanding  (MOUs)  dated  September  26, 
1996  and  July  18, 1996  between  the 
Governments  of  the  United  States  and  El 
Salvador,  you  are  directed  to  prohibit, 
effective  on  January  1, 1999,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  El  Salvador 
and  exported  during  the  periods  January  1, 
1999  through  March  28. 1999  (Categories 
342/642)  and  January  1, 1999  through 
December  31, 1999  (Categories  340/640),  in 
excess  of  the  following  restraint  limits: 


Category 

Restraint  limit 

340/640 

342/642 

1,229,436  dozen. 
90,388  dozen. 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  1997  shall  be  chai^ged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  November  24, 1997)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

Also  pursuant  to  the  ATC  and  Memoranda 
of  Understanding  dated  September  26, 1994 
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anc    uly  18, 1996  between  the  Goveraments 
of  1 1 3  United  States  and  El  Salvador;  and 
unqi  tr  the  terms  of  the  Special  Access 
ProB-am,  as  set  forth  in  63  FR  16474  (April 
3. 11998),  effective  on  January  1, 1999, 
gualr^nteed  access  levels  are  being 
estalklished  for  properly  certified  textile 
projcjucts  assembled  in  El  Salvador  firom 
fabric  formed  and  cut  in  the  United  States  in 
thei&illowing  categories  which  are  re- 
expdrted  to  the  United  States  from  El 
SalyBdor  during  the  periods  January  1, 1999 
through  March  28, 1999  (Categories  342/642) 
and  lanuary  1, 1999  through  December  31, 
1999  (Categories  340/640): 


Category 


Guaranteed  Access 
Level 


1,000,000  dozen. 
95,342  dozen. 


I  ly  shipment  for  entry  under  the  Special 
Acci  !ss  Program  which  is  not  accompanied 
by  B  valid  and  correct  certification  in 
acoQrdance  with  the  provisions  of  the 
certification  requirements  established  in  the 
dir^:tive  of  January  6, 1995,  as  amended, 
shql)  be  denied  entry  unless  the  Government 
'.  Salvador  authorizes  the  entry  and  any 
ges  to  the  appropriate  specific  limit.  Any 
lent  which  is  declared  for  entry  under 
thel' Special  Access  Program  but  found  not  to 
qualify  shall  be  denied  entry  into  the  United 
Stajtb- 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
the|s|e  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.SjC.  553(a)(1). 

Sincerely, 
Trciy  H.  Cribb. 

Chainnan,  Committee  for  the  Implementation 
of  f  ?xtile  Agreements. 
(FR  Doc.  98-33500  Filed  12-17-98;  8:45  am) 

)  CODE  3S10-OR-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  an  Import  Limit  for 
Caiftain  Cotton  Textile  Products 
Prciduced  or  Manufactured  in  Nepal 

December  14, 1998. 

AQSNCY:  Committee  for  the 

Imiblementation  of  Textile  Agreements 

icfCA). 

ACnON:  Issuing  a  directive  to  the 

Cdttimissioner  of  Customs  increasing  a 

limiit. 

EFftCTIVE  date:  December  17, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Sfi^cialist,  OfHce  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(21)  J)  482-4212.  For  information  on  the 
qu  Ota  status  of  this  limit,  refer  to  the 


Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  current  limit  for  Category  340  is 
being  increased  for  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057, 
pubUshed  on  December  17, 1997).  Also 
•see  62  FR  60828,  pubHshed  on 
November  13, 1997. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  14, 1998. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  6, 1997,  by  the 
Chairman,  Committee  for  the  Implementation 
of  TextiliB  Agreements.  That  directive 
concerns  imports  of  certain  cotton  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  Nepal  and  exported  during 
the  twelve-month  period  which  began  on 
January  1, 1998  and  extends  through 
December  31, 1998. 

Effective  on  December  17, 1998,  you  are 
directed  to  increase  the  limit  for  Category  340 
to  446,529  dozen  V  as  provided  for  under  the 
terms  of  the  current  bilateral  textile 
agreement  between  the  Governments  of  the 
United  States  and  Nepal. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Affvements. 

IFR  Doc.98-33501  Filed  12-17-98:  8:45  ami 

BILUNO  CODE  3810-OR-F 


>  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  December  31, 1997. 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  In 
Pakistan 

December  14. 1998. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing 

limits. 

EFFECTIVE  DATE:  December  17,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854): 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  increased  for 
carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057, 
published  on  December  17, 1997).  Also 
see  62  FR  63524,  published  on 
December  1. 1997. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  14, 1998. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  25, 1997,  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  Pakistan  and  exported 
during  the  twelve-month  period  which  began 
on  January  1, 1998  and  extends  through 
December  31,  1998. 

Effective  on  December  17. 1^98,  you  are 
directed  to  increase  the  limits  for  the 
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following  categories,  as  provided  for  under 
the  Uruguay  Round  Agreement  on  Textiles 
and  Clothing: 


Category 

Adjusted  limit ' 

334/634 

313  037  dozen 

336/636 

548  942  dozen 

338 

5  969  702  dozen 

339 

1  588  830  dozen 

340/640 

719.424  dozen  of 

which  not  more  than 

239.089  dozen  shall 

be  in  Categories 

340-D/640-D2. 

347/348 

1.054.179  dozen. 

638/639 

269.413  dozen. 

'  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31.  1997. 

2  Category  340-D:  only  HTS  numbers 
6205.20.2015.  6205.20.2020.  6205.20.2025 
and  6205.20.2030;  Category  640-D:  only  HTS 
numbers  6205.30.2010.  6205.30  2020 
6205.30.2030.  6205.30.2040.  6205.90.3030 
and  6205.90.4030. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of 
U.S.C.  553(a)(1). 

Sincerely. 

TroyH.  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.98-33503  Filed  12-17-98;  8:45  am) 

BILUNG  CODE  3$10-OR-f 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  an  Import  Limit  for 
Certain  Wool  Textile  Products 
Produced  or  Manufactured  in  Russia 

Etecember  14. 1998. 
agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing  a 
limit. 


EFFECTIVE  DATE:  January  1, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  t^is  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 


Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854): 
Executive  Order  11651  of  March  3. 1972.  as 
amended. 

The  Bilateral  Textile  Agreement, 
effected  by  exchange  of  notes  dated 
August  13.  1996  and  September  9.  1996. 
as  amended,  between  the  Governments 
of  the  United  States  and  the  Russian 
Federation  establishes  a  limit  for  wool 
textile  products  in  Category  435  for  the 
period  January  1,  1999  through 
December  31. 1999. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  limit  for  1999. 

This  limit  may  be  revised  if  Russia 
becomes  a  member  of  the  World  Trade 
Organization  (WTO)  and  the  United 
States  applies  the  WTO  agreement  to 
Russia. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057. 
published  on  December  17, 1997). 
Information  regarding  the  1999 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 
Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  14. 1998. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3, 1972.  as  amended;  and  the 
Bilateral  Textile  Agreement,  effected  by 
exchange  of  notes  dated  August  13. 1996  and 
September  9. 1996.  as  amended,  between  the 
Governments  of  the  United  States  and  the 
Russian  Federation,  you  are  directed  to 
prohibit,  effective  on  January  1, 1999.  entry 
into  the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  wool  textile  products  in  Category  435. 
produced  or  manufactured  in  Russia  and 
exported  during  the  twelve-month  period 
beginning  on  January  1. 1999  and  extending 
through  December  31. 1999.  in  excess  of 
53.060  dozen. 

The  limit  set  forth  atxive  is  subject  to 
adjustment  pursuant  to  the  current  bilateral 
agreement  between  the  Governments  of  the 
United  States  and  the  Russian  Federation. 

Products  in  the  above  category  exported 
during  1998  shall  be  charged  to  the 
applicable  category  limit  for  that  year  (see 
directive  dated  November  24, 1997)  to  the 
extent  of  any  unfilled  balance.  In  the  event 
the  limit  established  for  that  period  has  been 
exhausted  by  previous  entries,  such  products 


shall  be  charged  to  the  limit  set  forth  in  this 
directive. 

This  limit  may  be  revised  if  Russia 
becomes  a  member  of  the  World  Trade 
Organization  (WTO)  and  the  United  States 
applies  the  WTO  agreement  to  Russia. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.553(a)(l). 

Sincerely. 

Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

(FR  Doc.98-33499  Filed  12-17-98;  8:45  am] 


WLUNQ  CODE  3S10-OR-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Establishment  of  an  Export  Visa 
Arrangement  for  Certain  Cotton,  Wool, 
Man-Made  Fiber.  Silk  Blend  and  Other 
Vegetable  Fiber  Textiles  and  Textile 
Products  Produced  or  Manufactured  in 
Cambodia 

December  14.  1998. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
export  visa  requirements. 


EFFECTIVE  DATE:  January  1, 1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 

Unger.  International  Trade  Specialist, 

Office  of  Textiles  and  Apparel,  U.S. 

Department  of  Commerce,  (202)  482- 

4212. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3. 1972,  as 
amended. 

Pursuant  to  exchange  of  notes  dated 
March  11  and  August  8, 1997.  the 
Governments  of  the  United  States  and 
Cambodia  agreed  to  establish  a  new 
Export  Visa  Arrangement  for  certain 
cotton,  wool,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textiles  and 
textile  products  in  Categories  200-239, 
300-369.  400-469.  600-670  and  800- 
899,  produced  or  manufactured  in 
Cambodia  and  exported  from  Cambodia 
on  and  after  January  1, 1999.  Products 
exported  during  the  period  January  1. 
1999  through  January  31. 1999  shall  not 
be  denied  entry  for  lack  of  a  visa.  All 
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roducts  exported  on  and  after  February 

,  1999  must  be  accompanied  by  an 
f  ppropriate  export  visa. 

A  description  of  the  textile  and 
e  pparel  categories  in  terms  of  HTS 
I  lumbers  is  available  in  the 
I XJRRELATION:  Textile  and  Apparel 
I  lategories  with  the  Harmonized  Tariff 
!  diedule  of  the  United  States  (see 
1  lederal  Register  notice  62  FR  66057, 

lublished  on  December  17, 1997). 

nformation  regarding  the  1999 
( XDRRELATION  will  be  published  in  the 

''ederal  Recister  at  a  later  date. 

Interested  persons  are  advised  to  take 
I  il  necessary  steps  to  ensure  that  textile 

>roducts  that  are  entered  into  the 

Jnited  States  for  consumption,  or 

nthdrawn  from  warehouse  for 
I  x>nsumption.  will  meet  the  visa 
:  'equirements  set  forth  in  the  letter 

mblished  below  to  the  Commissioner  of 

Customs. 
'  rrojr  H.  Cribb, 

Zhatmaa,  Committee  fw  the  Implementation 

jf  Textile  AgreementB. 

^vtaiMee  fior  the  ImpleiBentatioii  of  Textile 

%yeeHMHito 
>ecembeT  14, 1998. 
[^mmiuioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854):  Executive  Order 
11651  of  March  3, 1972,  as  amended;  and  the 
Export  Visa  Arrangement,  effected  by 
exchange  of  notes  dated  March  11  and 
August  8, 1997,  between  the  Governments  of 
the  United  States  and  Cambodia,  you  are 
directed  to  prohibit,  effective  on  January  1, 
1999,  entry  into  the  Custonu  territory  of  the 
United  States  (i.e.,  the  50  states,  the  District 
of  Columbia  and  the  Commonwealth  of 
Puerto  Rico)  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool,  man-made  fiber,  silk  blrad 
and  other  vegetable  fiber  textiles  and  textile 
products  in  Categories  200-239,  300-369, 
400-469, 600-670  and  800-899,  produced  or 
manufactured  in  Cambodia  and  exported 
from  Cambodia  on  and  after  January  1, 1999 
for  which  the  Government  of  Cambodia  has 
not  issued  an  appropriate  export  visa  fully 
described  below.  Should  additional 
categories,  merged  categories  or  part 
categories  become  subject  to  import  quota, 
the  merged  or  part  category(s)  automatically 
shall  be  included  in  the  coverage  of  this  visa 
arrangement.  Merchandise  in  the  category(s) 
exported  on  or  after  the  date  the  category(s) 
becomes  subject  to  import  quotas  shall 


require  a  visa.  Producta  exported  during  the 
period  January  1, 1999  through  January  31, 
1999  shall  not  be  denied  entry  for  lack  of  an 
export  visa.  All  products  exported  on  and 
after  February  1, 1999  must  be  accompanied 
by  an  appropriate  export  visa. 

A  visa  must  accompany  each  commercial 
shipment  of  the  aforementioned  textile 
products.  A  circular  stamped  marking  in  blue 
ink  will  appear  on  the  front  of  the  or^nal 
commercial  invoice  or  successor  document. 
The  original  visa  shall  not  be  stamped  on 
duplicate  copies  of  the  invoice.  The  original 
invoice  with  the  original  visa  stamp  will  be 
required  to  enter  the  shipment  into  the 
United  States.  Duplicates  of  the  invoice  and/ 
or  visa  may  not  be  used  for  this  piupose. 

Each  visa  stamp  shall  include  the 
following  information: 

1.  The  visa  number.  The  visa  number  shall 
be  in  the  standard  nine  digit  letter  format, 
beginning  with  one  numeric  digit  for  the  last 
digit  of  the  year  of  export,  followed  by  the 
two  character  alpha  code  specified  by  the 
International  Organization  for 
Standardization  (ISO)  (the  code  for  the 
Cambodta  is  "KH"),  and  a  six  digit  numerical 
serial  number  identifying  the  shipment;  e.g., 
9KH123456. 

2.  The  date  of  issuance.  The  date  of 
issuance  shall  be  the  day,  month  and  year  on 
which  the  visa  was  issued. 

3.  The  original  signature  and  the  printed 
name  of  the  issuing  official  authorized  by  the 
Government  of  Cambodia. 

4.  The  correct  category(s),  merged 
category(s),  part  categoi7(s).  quantity(s)  and 
unit(s)  of  quantity  of  the  shipment  in  the 
unit(s)  of  quantity  provided  for  in  the  U.S. 
Department  of  Commerce  Correlation  and  in 
the  Harmonized  Tariff  Schedule  of  the 
United  States,  annotated  or  successor 
documenta  shall  be  reported  in  the  spaces 
provided  within  the  visa  stamp  (e.g.,  "Cat 
340—510  DOZ"). 

Quantities  must  be  stated  in  whole 
niunbers.  Decimals  or  fractions  will  not  be 
accepted.  Visaed  quantities  are  rounded  to 
the  closest  whole  niunber  if  the  quantity 
exported  exceeds  one  whole  unit,  but  is  less 
than  the  next  whole  unit.  Half  unite  are 
rounded  up.  If  the  quantity  visaed  is  less 
than  one  unit,  the  shipment  is  rounded 
upwards  to  one  unit.  Merged  category  quote 
merchandise  may  be  accompanied  by  either 
the  appropriate  merged  category  visa  or  the 
correct  category  visa  corresponding  to  the 
actual  shipment.  For  example,  quota 
Category  347/348  may  be  visaed  as  "Category 
347/348"  or  if  the  shipment  consiste  solely 
of  Category  347  merchandise,  the  shipment 
may  be  visaed  as  "Category  347"  but  not  as 
"Category  348." 

U.&  Customs  shall  not  permit  entry  if  the 
shipment  does  not  have  a  visa,  or  if  the  visa 
number,  date  of  issuance,  signature,  category. 


quantity  or  unite  of  quantity  are  missing, 
incorrect,  illegible,  or  have  been  crossed  out 
or  altered  in  any  way.  If  the  quantity 
indicated  on  the  visa  is  less  than  that  of  the 
shipment,  entry  shall  not  be  pennitted.  If  the 
quantity  indicated  on  the  visa  is  more  than 
that  of  the  shipment,  entry  shall  be  pennitted 
and  only  the  amount  entered  shall  be  charged 
to  any  applicable  quota. 

The  complete  name  and  address  of  a 
company(s)  actually  involved  in  the 
manuhcturing  process  of  the  textile  product 
covered  by  the  visa  shall  be  provided  on  the 
textile  visa  dociunent. 

If  the  visa  is  not  accepteble  then  a  new 
correct  visa  or  a  visa  waiver  must  be 
presented  to  the  U.S.  Customs  Service  before 
any  portion  of  the  shipment  will  be  released. 
A  visa  waiver  may  be  issued  by  the  U.S. 
Department  of  Commerce  at  the  request  of 
the  Government  of  Cambodia  through  iu 
Embassy  in  Washington,  DC  The  waiver.-lf 
used,  only  waives  the  requirement  to  present 
a  visa  with  the  shipment.  It  does  not  waive 
the  quota  requiremente.  Visa  waivers  will 
only  be  issued  for  classification  purposes  or 
Ua  one-time  special  purpose  shipments  that 
are  not  part  of  an  ongoing  commercial 
enterprise. 

If  the  visaed  invoice  is  deficient,  the  U.S. 
Customs  Service  will  not  return  the  original 
document  after  entry,  but  will  provide  a 
certified  copy  of  that  visaed  invoice  for  use 
in  obtaining  a  new  correct  original  visaed 
invoice,  or  a  visa  waiver. 

If  import  quotes  are  in  force,  U.S.  Customs 
Service  shall  charge  only  the  actual  quantity 
in  the  shipment  to  the  correct  category  limit 
If  a  shipment  from  Cambodta  has  bisen 
allowed  entry  into  the  cotiunerce  of  the 
United  Stetes  with  either  an  incorrect  visa  or 
no  visa,  and  redelivery  is  requested  but 
cannot  be  made,  the  shipment  will  be 
charged  to  the  correct  category  limit  whether 
or  not  a  replacement  visa  or  waiver  is 
provided. 

Merchandise  imported  for  the  personal  use 
of  the  importer  and  not  for  resale,  regardless 
of  value,  and  properly  marked  commerctal 
sample  shipmenU  valued  at  U.S.  $800  or  less 
do  not  require  an  export  visa  for  entry  and 
shall  not  be  charged  to  existing  quote  levels. 
A  fscsimile  of  the  visa  stamp  is  enclosed. 
The  Committee  for  the  Implementation  of 
Textile  Agreemente  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1).  This  letter  will  be  published 
in  the  Federal  HcgMer. 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

MUMQ  COM  MIMM-y 
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KINGDOM  OF  CAMBODIA^ 

VISA  STAMP  OF 
TEXTILE  EXPORT  CERTIFICATE 
VISA  No : 
Category    No: 
Quantity 
Date 
Signature : 


(FR  Doc.  98-33504  Filed  12-17-98;  8:45  am) 
BHJJNQ  CODE  SSIO-OR-C 


COMMITTEE  FOR  THE 

IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Extmislon  of  Temporary  Amendment 
to  ttie  Requirements  for  Participating 
In  ttie  Special  Access  Program  for 
Carit)bean  Basin  Countries 

December  14, 1998. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  AKieements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  extending 
amendments  of  requirements  for 
participation  in  the  Special  Access 
Program  for  a  temporary  period. 


EFFECTIVE  DATE:  December  23, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Lori 
E.  Mennitt.  International  Trade 
Specialist.  OfBce  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)482-3400. 

SUPPLEMENTARY  INFORMATION: 

Authority:  SecUon  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

A  notice  pubhshed  in  the  Federal 
Register  on  November  12, 1998  (63  FR 
63297)  requested  public  comments  on 
CTTA's  intention  to  extend  through 
December  31,  2000.  the  current 


Export  Visa  Stamp  for  Cambodia 

exemption  periods  for  women's  and 
girls'  (December  23, 1997  through 
December  22, 1998)  and  men's  and 
boys'  (September  23. 1998  through 
September  22. 1999)  "hymo"  type 
interlinings. 

Effective  on  December  23. 1998,  the 
exemption  period  for  women's  and  girls' 
and  men's  and  boys'  chest  type  plate, 
"hymo"  piece  or  "sleeve  header"  of 
woven  or  welf-inserted  warp  knit 
construction  of  coarse  animal  hair  or 
man-made  filaments  used  in  the 
manufacture  of  tailored  suit  jackets  and 
suit-type  jackets  in  Categories  433.  443, 
633  and  643,  which  are  entered  imder 
the  Special  Access  Program 
(9802.00.8015),  shaU  be  extended  for  the 
periods  December  23, 1998  through 
December  31,  2000  for  women's  and 
girls' ;  and  September  23, 1998  through 
December  31,  2000  for  men's  and  boys'. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  UTS 
niunbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057, 
published  on  December  17. 1997).  Also 
see  62  FR  66057.  published  on 


December  17. 1997;  and  63  FR  51903, 
published  on  September  29, 1998. 
Troy  H.  Cribb. 

Chairman,  (Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  14. 1998. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directives 
issued  to  you  on  December  11. 1997  and 
September  23, 1998,  by  the  Chairman. 
Committee  for  the  Implementation  of  Textile 
Agreements.  Those  directives  concern  the 
foreign  origin  exception  for  findings  and 
trimmings  under  the  Special  Access  Program. 
Effective  on  December  23, 1998,  by  date  of 
export,  you  are  directed  to  extend  through 
December  31,  2000,  the  amendment  to  treat 
non-U.S.  formed,  U.S.-cut  interlinings  for 
chest  type  plate,  "hymo"  piece  or  "sleeve 
header"  of  woven  or  weif-inscrted  warp  knit 
construction  of  coarse  animal  hair  or  man- 
made  filaments  used  in  the  manufacture  of 
tailored  suit  jackets  and  suit-type  jackets  in 
Categories  433, 443, 633  and  643  as 
qualifying  for  exception  for  findings  and      • 
trimmings,  including  elastic  strips  less  than 
one  inch  in  width,  created  under  the  Special 
Access  Program  effective  September  1, 1986 
(see  51  FR  21208).  In  the  aggregate,  such 
interlinings,  findings  and  trimmings  must  not 
exceed  25  percent  of  the  cost  of  the 
components  of  the  assembled  article.  Non- 
U.S.  formed,  U.S.-cut  interlinings  may  be 
used  in  imports  of  women's  and  girls'  and 
men's  and  boys'  suit  jackets  and  suit-type 
jackete  entered  under  the  Special  Access 
Program  (9802.00.8015)  provided  they  are  cut 


i  I  the  United  States  and  of  a  type  described 
f)ove. 

The  amendment  implemented  by  this 
c  irective  shall  be  for  the  periods  December 

3. 1998  through  December  31.  2000  for 
» romen's  and  girls'  "hymo"  type  interlinings 
I  nd  September  23, 1998  through  December 

1,  2000  for  men's  and  boys'  "hymo"  type 
interlinings. 

The  Committee  for  the  Implementation  of 
■  extile  Agreements  has  determined  that  this 
i  ction  falls  within  the  foreign  affairs 
( xception  of  the  rulemaking  provisions  of  5 
ip.S.C.  553(a)(1). 

Sincerely, 
■troy  H.  Cribb, 

( ".hairman.  Committee  for  the  Implementation 
I  )f  Textile  Agreements. 

FR  Doc.  98-33604  Filed  12-17-98;  8:45  am) 
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X>RPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Submission  for  0MB  Review; 
Eminent  Request 

The  Corporation  for  National  and 
Community  Service  (hereinafter  the 
"Corporation") ,  has  submitted  the 
bllowing  public  information  collection 
equests  (ICRs)  to  the  Office  of 
Management  and  Budget  (0MB)  for 
•eview  and  approval  in  accordance  with 
he  Paperwork  Reduction  Act  of  1995   > 
Pub.  L.  104-13.  (44  U.S.C.  Chapter  35). 
Copies  of  these  individual  ICRs,  with 
applicable  supporting  documentation, 
may  be  obtained  by  calHng  the 
Corporation  for  National  and 
Community  Service,  Office  of  Learn  and 
Serve  America.  Amy  Cohen.  (202)  606- 
5000.  Extension  484.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TTY/TDD)  may  call  (202)  606- 
5256  between  the  hovirs  of  9  a.m.  and 
4:30  p.m.  Eastern  time,  Monday  through 
Friday. 

Comments  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Attn:  Mr.  Danny  Werfel.  OMB 
Desk  Officer  for  the  Corporation  for 
National  and  Community  Service,  Office 
of  Management  and  Budget,  Room 
10235.  Washington,  D.C..  20503.  (202) 
395-7316.  within  30  days  from  the  date 
of  this  publication  in  the  Federal 
Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Corporation,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 


including  the  validity  of  the 
methodology  and  assumptions  used: 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submissions 
of  responses. 

Type  of  Review:  New. 

Agency:  Corporation  for  National  and 
Community  Service. 

Title:  National  Service-Learning 
Leader  Schools  Program  Application. 

OMfl  Number;  None. 

Agency  Number:  None. 

Affected  Public:  High  schools  that 
choose  to  seek  recognition. 

Total  Respondents:  Approximately 
250. 

Frequency:  Annual. 

Average  time  Per  Response:  6  hours. 

Estimated  Total  Burden  Hours:  1 .500 
hours. 

Total  Burden  Cost  (capital/startup): 
$35,000  (250  applicants  @  $140  each: 
$20  for  copying,  assembly,  and  mailing 

Elus  6  hours  per  response  @  $20  an 
our). 

Total  Burden  Cost  (operating/ 
maintenance):  None. 

Description:  The  information  being 
collected  in  this  application  package 
and  forms  will  be  used  as  part  of  the 
standard  application  package  to 
facilitate  the  identification  and 
recognition  of  public  and  private  high 
schools  that  have  demonstrated 
exemplary  practices  in  service-learning, 
and  will  bemused  by  the  Corporation  and 
its  review"panel  of  experts  to  evaluate 
a  school's  merit  for  recognition,  as  well 
as  public  awareness,  educational  and 
information  purposes  consistent  with 
the  Corporation's  mission.  There  were 
no  comments  received  during  the  initial 
60-day  public  comment  period. 

Dated:  December  15. 1998. 
Kenneth  L.  Klolhen, 
General  Counsel. 

[FR  Doc.  98-33622  Filed  12-17-98;  8:45  am] 
WLUNO  COOE  a06O-2t-U 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Notice  of  availability  of  funds  to 
support  AmerlCorps  Promise 
Fellowships  in  support  of  the  goals  of 
the  Presidents'  Summit  in  North 
Dakota  and  South  Dakota 

AGENCY:  Corporation  for  National  and 
Community  Service. 


ACTION:  Notice  of  availability  of  funds. 

SUMIMARY:  Earlier  this  year,  the 
Corporation  for  National  and 
Community  Service  (the  Corporation) 
selected  organizations  to  sponsor 
AmeriCorps  Promise  Fellows  in  support 
of  the  five  goals  for  children  and  youth 
set  at  the  Presidents'  Summit  for 
America's  Future.  We  do  not  expect  that 
process  to  result  in  Fellows  being 
placed  in  North  Dakota  and  South 
Dakota.  By  this  announcement,  the 
Corporation  announces  its  intent  to  use 
up  to  approximately  $130,000  to  award 
grants  to  nonprofit  organizations  local 
governments,  or  state  governments  to 
sponsor  AmeriCorps  Promise  Fellows  in 
North  Dakota  and  South  Dakota.  These 
Fellows  will  spend  one  year  serving 
with  organizations  that  are  committed  to 
helping  to  meet  one  or  more  of  the  five 
goals  of  the  Presidents'  Summit.  Each 
Fellow  will  receive  a  living  allowance  of 
$13,000  for  a  12-month  term  of  service 
and.  upon  successful  completion  of  a 
term,  will  receive  a  $4,725  AmeriCorps 
education  award. 

Last  year  at  Philadelphia,  President 
Clinton,  former  Presidents  Bush,  Carter, 
and  Ford.  Mrs.  Nancy  Reagan,  and 
General  Colin  Powell,  with  the 
endorsement  of  many  governors,  mayors 
and  leaders  of  the  independent  sector, 
declared:  "We  have  a  special  obligation 
to  America's  children  to  see  that  all 
young  Americans  have: 

1.  Caring  adults  in  their  lives,  as 
parents,  mentors,  tutors,  coaches; 

2.  Safe  places  with  structured 
activities  in  which  to  learn  and  grow; 

3.  A  health  start  and  healthy  future; 

4.  An  effective  education  that  equips 
them  with  marketable  skills;  and 

5.  An  opportunity  to  give  back  to  their 
communities  through  their  own 
service." 

These  five  goals  are  now  the  five 
fundamental  resources  sought  by 
America's  Promise — The  Alliance  for 
Youth,  the  organization  following  up  on 
the  goals  of  the  Presidents'  Summit. 

As  a  major  partner  in  this  effort,  the 
Corporation  devotes  a  substantial  part  of 
its  activities  to  help  meet  these  goals, 
including  the  work  of  AmeriCorps, 
Learn  and  Serve  America,  and  the 
National  Senior  Service  Corps.  This  new 
Fellowship  program  will  provide  States 
and  local  communities  with  additional 
and  unique  support  to  help  carry  out 
their  plans  to  provide  States  and  local 
commimities  with  additional  and 
unique  support  to  help  carry  out  their 
plans  to  provide  America's  children 
with  these  five  fundamental  resources. 
DATES:  All  sponsor  proposals  must  be 
submitted  by  January  19, 1999.  The 
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Corporation  anticipates  announcing 
selections  under  this  announcement  no 
later  than  February  16, 1999.  The 
project  period  is  negotiable,  but  will 
generally  end  no  later  than  March  31, 
2000. 

ADDRESSES:  Proposals  to  sponsor  one  or 
more  Fellows  must  be  submitted  to  the 
Corporation  at  the  following  address: 
Corporation  for  National  Service,  Attn: 
H.B.  Hicks,  1201  New  York  Avenue 
NW,  Washington,  DC  20525. 

FOR  FURTHER  INFORiMATION  CONTACT:  For 
further  information,  or  to  obtain  a 
sponsor  appUcation,  contact  the 
Corporation  for  National  Service,  H.B. 
Hicks  at  (202)  606-5000,  ext.  564. 
T.D.D.  (202)  565-2799.  This  notice  may 
be  requested  in  an  alternative  format  for 
the  visually  impaired. 

SUPPLEMENARY  INFORMATION: 
Background 

The  Corporation  is  a  federal 
government  corporation  that  encoiu^ges 
Americans  of  all  ages  and  backgrounds 
to  engage  in  community-based  service. 
This  service  address  the  nation's 
educational,  pubUc  safety, 
environmental  and  other  human  needs 
to  achieve  direct  and  demonstrable 
results.  In  doing  so.  the  Corporation 
fosters  civic  responsibihty,  strengths  the 
ties  that  bind  us  together  as  a  people, 
and  provides  educational  opportunity 
for  those  who  make  a  substantial 
commitment  to  service.  For  more 
information  about  the  Corporation  and 
the  activities  that  it  supports,  go  to 
http://v(nArw.nationalservice.oig. 
Pursuant  to  the  National  and 
Commtmity  Service  Act  of  1990,  as 
amended  (the  Act),  the  Corporation  may 
support  "innovative  and  model 
programs"  and  may  award  national 
service  fellowships.  42  U.S.C.  12653b. 
In  addition,  the  Corporation  may 
approve  the  provision  of  education 
awards  to  individuals  who  successfully 
complete  a  term  of  service  in  "national 
service  positions  as  the  Corporation 
determines  to  be  appropriate".  42  U.S  C 
12573(7).    . 

Through  this  notice,  the  Corporation 
invites  grant  proposals  from  eligible 
entities  in  North  Dakota  and  South 
Dakota  that  wish  to  sponsor  one  or  more 
AmeriCorps  Promise  Fellows. 

Eligible  sponsors 

The  following  entities  in  North 
Diakota  and  South  Dakota  are  eligible  to 
apply  to  become  a  sponsor;  nonprofit 
organizations.Jpcal  governments,  state 
governments.  '^ 
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Substance  of  the  Fellowship  Prtigram 

An  AmericCorps  Promise  Fellowship 
provides  the  Fellow  with  an 
opportimity  to  make  a  unique 
contribution  to  organizations  helping  to 
meet  one  or  more  of  the  five 
fundamental  needs  declared  at  the 
Presidents'  Summit  and  being  advanced 
by  America's  Promise— The  Alliance  for 
Youth;  national,  state,  and  local 
nonprofit  organizations;  and  the 
national  service  network.  For  more 
information  about  the  five  goals  of  the 
Presidents'  Sununit,  go  to  http:// 
www.americaspromise.org. 

Although  AmeriCorps  Promise 
Fellows  may  be  placed  by  a  sponsor  at 
a  host  organization  that  focuses  its 
resources  on  only  one  of  the  goals  of  the 
Presidents'  Summit,  the  host 
organization  must  be  part  of  a  larger 
effort  (e.g..  Community  of  Promise)  that 
supports  the  defivery  of  all  of  the  five 
fundamental  resources  to  children  and 
young  people. 

EUgible  sponsor  applicants  have 
considerable  fi^edom  to  identify  the 
structure  of  their  Fellowship  program 
and  the  projects  or  activities  that 
AmeriCorps  Promise  Fellows  will 
pursue.  The  most  important 
considerations  in  establishing  a  program 
are  that  the  prospective  Fellows  help 
meet  the  goals  of  the  Presidents' 
Summit  and  that  they  have  the  abiUty 
to  produce  a  defined  outcome.  The 
follovring  are  examples  of  specific  tasks 
that  Fellows  may  perform;  these  tasks 
are  included  here  for  illustrative 
purposes: 

•A  full-time  coordinator  for  a 
Community  of  Promise  campaign 
providing  a  targeted  niunber  of  young 
people  with  all  or  several  of  the 
America's  Promise  fundamental 
resources. 

•  A  full-time  coordinator  of  individual 
or  multiple  sites,  such  as  schools  and 
housing  complexes,  that  provide  access 
to  multiple  or  all  five  fundamental 
resources. 

•  An  entrepreneur  initiating  a  program 
to  provide  multiple  resources  to  targeted 
young  people,  for  example,  adding  a 
service  component  and  access  to  dental 
care  to  an  existing  after-school  tutoring 
program. 

•  A  recruiter  of  Communities  of 
Promise. 

•  A  recruiter  and  manager  of 
volunteers  in  a  local  or  regional  effort 
providing  all  or  multiple  resources  to  a 
number  of  young  people. 

The  following  are  examples  of 
organizational  activities  that  could  be 
supported  by  Fellows  as  part  of  an  effort 
to  provide  the  five  fundamental 
resources  to  children  and  youth.  They 


are  included  here  for  illustrative 
piuposes  only: 

•  Expansion  of  Volunteer  Center 
activities  to  promote  the  goals  of  the 
Presidents'  Summit. 

•  State  Education  Agency  efforts  to 
stimulate  service-learning  opportunities 
by  K-12  students. 

•  Community  and  school  efibrts  to 
provide  after-school  programs  in  safe 
places. 

•  Youth  leadership  to  stimulate 
service  and  service-learning  by  inner- 
city  youth. 

•  Support  to  conununity  volunteer 
and  Federal-Work-Study  efforts  to 
promote  literacy. 

•  Immunization  efforts  aimed  at 
young  children  and  their  families. 

•  Efforts  to  secure  access  to  health 
care  providers  and  faciUties. 

•  Mentoring  programs  linldng  adults 
with  youth  in  need  of  additional 
support. 

•  Recruitment  of  placement  of 
Federal- Work-Study  students  for 
commimity  service. 

•  New  models  for  involving 
professions  in  organizing  to  meet  the 
goals  of  the  Presidents'  Summit,  e.g.. 
health  care  professionals,  librarians, 
museum  administrators,  and  teachers. 

•  Efforts  to  stimulate  service  by 
diverse  groups  to  meet  the  Presidents' 
Summit's  goals,  including  diverse 
ethnic,  religious,  racial,  and  cultural 
groups. 

A  sponsor  may  determine  its  own 
process  to  identify  projects  and 
programs  in  which  AmeriCorps  Promise 
Fellows  v»rill  serve,  and  may  either 
participate  directly  in  the  recruitment 
and  selection  of  individual  AmeriCorps 
Promise  Fellows  or  delegate  that 
responsibility  to  local  programs  or 
another^entity  (e.g.,  a  university).  One 
model  a  sponsor  may  consider  is  first  to 
identify  organizations  where  Fellows 
may  serve.  estabUsh  that  the  activities  of 
those  organizations  meet  the  criteria  for 
the  AmeriCorps  Promise  Fellowship 
program  and  then  simply  publicize  a  list 
of  eUgible  host  organizations  for 
individuals  interested  in  pursuing  a     ' 
Fellowship. 

Fellows  will  be  viewed  as  leaders  in 
the  efforts  to  implement  the  goals  of  the 
Presidents'  Summit,  and  as  a  group  will 
have  an  identity  tied  to  this  overall 
effort,  including  opportunities  to  meet 
and  to  assess  the  overall  impact  of  their 
efforts.  Although  no  particular  academic 
credentials  or  work  experience  are 
required  to  become  a  Fellow,  confidence 
in  the  ability  of  appUcants  to  produce 
outcomes  in  support  of  the  goals  of  the 
Presidents'  Summit,  such  as  the 
implementation  of  commitments  made 
at  the  Presidents'  Siunmit  and  follow-up 
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a  tpte  and  local  summits,  is  the  central 
qiiterion  for  selection.  This  is  evidenced 
by:  strong  academic  credentials; 
substantial  and  successful  work 
experience  in  a  field  related  to  the 
b^ganization's  activities;  and  experience 
performing  significant  service  related 
activities,  particularly  various  national 
service  leaders'  programs,  including 
AmeriCorps  leaders, 
AineriCorp8*VISTA  leaders, 
AaneriCorps*  National  Qvilian 
Qinimiinity  Corps  leaders,  and 
leadership  activities  in  programs 
sponsored  by  Learn  and  Serve  America 
and  the  National  Senior  Service  Corps. 
Each  sponsor  may  adapt  the  above 
concepts  to  meet  its  specific  needs. 
An  AmeriCorps  Promise  Fellow  must: 
)  Be  at  least  17  years  of  age;  (2)  be  a 
„LS.  citizen,  national,  or  lawful 
nermanent  resident  alien;  and  (3)  have 
^Ihigh  school  diploma  or  GED. 
Ijidividuals  who  have  already  served  in 

Eo  approved  national  service  positions 
position  for  which  an  educational 
rard  is  provided)  are,  by  statute,  not 
digible  for  a  third  education  award. 
I  i  FelloMrships  are  expected  to  be  for  at 
least  10  months  and  must  be  completed 
Within  12  months.  To  quality  for  an 
JBlducation  award  of  $4,725,  a  Fellow 
must  serve  on  a  full-time  basis,  perform 
least  1,700  hours  of  service,  and 
iccessfully  complete  the  Fellowship. 
Fellows  who  serve  for  twelve  months 

live  a  living  allowance  of  $13,000, 

^aid  in  regular  increments.  Fellows  who 
aerve  fewer  than  twelve  months  receive 
a  prorated  living  allowance.  Fellows 
may  receive  a  living  allowance  greater 
than  $13,000  only  if  they  are  part  of  a 
professional  corps  and  are  supported 
l^ntirely  by  pubUc  or  private 
ibrganizations  (e.g..  Fellows  on  paid   . 
sabbaticals),  with  the  Corporation's 
support  limited  to  the  provision  of 
education  awards. 

Sponsor's  Role 

Each  sponsor  determines  the  process 
ir  the  recruitment  and  selection  of 
meriCorps  Promise  Fellows  in  its 
ispective  area.  The  sponsor  must 
( »rtify  that  the  organization  in  which 
1  he  Fellow  is  being  placed  is  conducting 
i  ictivities  that  contribute  to  one  or  more 
I  »f  the  five  goals  of  the  Presidents' 
Summit,  and  that  this  is  part  of  a  larger 
iffort  to  provide  all  five  of  the 
undamental  resources  to  children  and 

routh. 

The  Corporation  anticipates  that  host 
iiganizations  generally  will  be  local 
lonprofit  organizations  that  are  engaged 
n  activities  in  support  of  the  goals  of 
he  Presidents'  Summit. 

Sponsors  are  responsible  for  ensuring 
x>mpliance  with  required  elements  of 


the  Fellowship  program.  These 
requirements,  whidi  will  be 
individually  described  in  the  grant 
agreement  between  the  Corporation  and 
the  sponsor,  include,  but  are  not  limited 
to,  the  following: 

•  Providing  office  space,  supplies, 
and  equipment 

•  Providing  a  Uving  allowance 

•  Paying  and  withholding  FICA  taxes 

•  Withholding  income  taxes 

•  Providing  unemployment  insurance 
if  required  by  State  law 

•  Providing  workers'  compensation  if 
required  by  State  law  or  obtaining 
insurance  to  cover  smvicerelated 
injuries 

•  Providing  liability  insurance  to 
cover  claims  relating  to  Fellows 

•  Providing  adequate  training  and 
supervision 

•  Ensuring  that  Fellows  not  engage  in 
prohibited  activities  (such  as  lobbying) 

•  Complying  with  statutory 
prohibitions  on  uses  of  assistance  (such 
as  displacement,  discrimination) 

•  Providing  a  grievance  procedure 
that  meets  statutory  standards 

•  Verifying  and  submitting  timely 
documentation  relating  to  each  Fellow's 
eligibility  for  an  education  award 

•  Providing  an  adequate  financial 
management  system 

•  Complying  with  other  reporting 
requirements. 

Contents  of  the  ^xnuor  ApplicatioB 

Sponsor  applications  must  contain 
the  following  information: 

1.  Background  concerning  the 
applicant's  current  efibrts  to  achieve  the 
goals  of  the  Presidents'  Simimit. 

2.  A  designation  of  the  organizations 
where  the  Fellows  will  be  assigned, 
including  the  process  used  to  select  host 
organizations  and  background 
concerning  the  selected  organizations 
and  the  roles  they  are  playing  in  local 
summit  follow-up.  If  the  organizations 
are  not  yet  designated,  the  application 
should  describe  the  process  that  the 
sponsor  will  use  to  designate  such 
entities. 

3.  A  description  of  the  activities  that 
the  Fellows  will  perform,  including  an 
indication  about  how  the  activities  will 
support  significant  growth  and/or 
improvements  in  the  quality  of  efforts  to 
meet  the  five  goals  of  Uie  Presidents' 
Summit. 

4.  An  estimated  budget  to  carry  out 
the  program,  consistent  with  the 
description  below. 

The  application  may  not  exceed  21 
double-spaced  pages  in  length;  more 
detailed  instructions  concerning  the 
contents  of  the  application  are 
contained  in  the  application  package. 


Budget  and  Finances 

The  Corporation  will  issue  grants  on 
a  fixed  amoimt  per  Fellow  basis,  not  to 
exceed  $13,000.  These  amoimts  exclude 
the  education  award.  The  sponsor 
assumes  full  financial  responsibility  for 
the  program.  Sponsors  must  provide  the 
additional  financial  support  necessary 
to  carry  out  their  proposed  Fellowship 
program.  To  the  extent  that  a  sponsor 
provides  a  significant  portion  of  the 
costs  such  that  it  notably  reduces  the 
Corporation's  funding  per  Fellovrship, 
additional  Fellowships  may  be 
supported.  The  Corporation  strongly 
encourages  cost-shewing  proposals, 
consistent  with  the  guidelines  in  this 
Notice,  to  leverage  Corporation 
resources  and  maximize  the  number  of 
Fellows. 

For  the  Fellows  program,  the 
Corporation  is  implementing  a  fixed 
price  award  mechanism  that  does  not 
require  Corporation  monitoring  of  actual 
costs  incurred  or  compliance  by  the 
grantee  with  the  Federal  Cost  Principles. 
The  award  will  be  dependent  on  the 
grantee's  acceptance  of  its  terms  and 
conditions,  including  recruiting, 
placing,  and  retaining  the  niunber  of 
Fellows  specified  in  the  award  to  carry 
out  the  activities  and  to  achieve  the 
specific  project  objectives  as  approved 
by  the  Corporation. 

In  addition  to  the  approved  grant 
amoimt,  the  Corporation  will  provide  an 
education  award  to  Fellows  who 
successfully  complete  their  term  of 
service.  The  Corporation  expects  to 
sponsor  national  training  events  to 
provide  Fellows  with  an  opportunity  to  . 
come  together  to  assess  national 
progress  in  meeting  the  goals  of  the 
President's  Sununit.  The  Corporation 
will  also  promote  the  availabiUty  of 
these  Fellowships. 

The  Corporation  anticipates  that  these 
grants  will  be  renewable  for  up  to  a 
three-year  period,  subject  to 
performance  and  the  availabiUty  of 
appropriations. 

Process  for  selecting  sponsors 

In  selecting  sponsors,  the  Corporation 
will  consider:  program  design  (60%), 
including  (in  order  of  importance) 
getting  things  done  to  help  achieve  the 
five  goals  of  the  Presidents'  Siunmit, 
fostering  the  skills  and  leadership 
development  of  Fellows,  and 
strengthening  communities; 
organizational  capacity  (25%);  and 
budget/cost  effectiveness  (15%).  The 
Corporation  will  make  all  final 
decisions  concerning  approval  of  these 
grants  for  Fellowships.  Given  the 
Corporation's  interest  in  having  the 
common  elements  for  the  Fellowships 
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that  are  described  above,  the 
Coiporation  announces  its  intent  to 
enter  into  such  negotiations  with  any 
sponsor  in  a  manner  that  may  require 
revisions  to  the  original  grant  proposal. 

Dated:  December  15, 1998. 
Koineth  L.  Klothen, 

General  Counsel.  Corporation  for  National 
and  Community  Service. 

(FR  Doc.  98-33535  Filed  12-17-98;  8:45  am] 
BH.UNQ  COOE  W80  M  M 
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DEPARTMENT  OF  DEFENSE 

Department  of  th#  Army  Corps  of 
Engineers 

Notice  of  Availability  of  ttte  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  Proposed  Alamo  Laite 
Reoperation  and  Ecosystem 
Restoration  Feasibility  Study,  La  Paz 
and  Molunre  Counties,  Arizona;  dated 
December  1998 

AQENCY:  U.S.  Army  Corps  of  Engineers, 
Los  Angeles  District,  DOD. 
ACTION:  Notice  of  Availability. 


SUMMARY:  The  U.S.  Army  Corps  of 
Engineers  has  prepared  a  Draft  Alamo 
Lake  Reoperation  and  Ecosystem 
Restoration  Feasibility  Study,  La  Paz 
and  Mohave  Coimties,  Arizona;  dated 
December  1998.  Alamo  Dam  is  located 
on  the  Bill  WilUams  River,  on  the 
border  of  Mohave  and  La  Paz  Coimties, 
in  west-central  Arizona,  approximately 
110  miles  northwest  of  Phoenix, 
Arizona.  Construction  of  the  dam  and 
appurtenant  works  was  completed  in 
1968  as  a  multipurpose  project  (flood 
control,  water  conservation  and  supply, 
and  recreation)  under  authorization  of 
the  Flood  Control  Act  of  December  22. 
1944.  Since  the  late  1970's  local,  state, 
and  federal  offices,  interest  groups,  and 
private  parties  have  raised  issues  and 
concerns  surrounding  the  operation  of 
Alamo  Dam  and  its  impact,  both 
upstream  and  downstream,  upon 
recreation,  fisheries,  endangered 
species,  and  riparian  habitat.  In 
response  to  these  concerns,  the  Corps  of 
Engineers  is  studying  the  impacts  of 
alternative  water  storage  elevations  to 
"  optimize  biological  and  recreational 
benefits  while  still  meeting  the 
authorized  project  purposes. 

The  general  planning  objective 
guiding  the  development  of  alternatives 
was  the  balance  between  minimum 
flows  needed  to  sustain  and  enhance 
riparian  resoiures  below  the  dam,  and 
sustenance  of  suitable  lake  elevations 
with  minimal  fluctuations  for  reservoir 
resources  and  uses.  The  1.125-foot, 
1,100-foot,  and  1,070-foot  plans  are 


analyzed  in  consideration  of  all 
pertinent  environmental  resources 
potentially  affected  imder  these 
operational  scenarios.  This  analysis  is 
presented  in  the  DEIS  to  serve  as  the 
basis  for  comparing  the  relative  level  of 
impact  that  each  alternative  would  have 
on  the  environment. 
FOR  FURTHER  INFORMATKSN  CONTACT: 
For  further  information  on  the  Draft 
Feasibility  Report  contact  Mr.  Mike 
^    Smiley,  U.S.  Army  Corps  of  Engineers, 
-    Los  Angeles  District,  Attn:  CESPL-PD- 
WC,  3636  N.  Central  Avenue,  Room  740, 
Phoenix.  Arizona  85012-1936,  at  (602) 
640-2003;  and  for  information  on  the 
DEIS  contact  Mr.  Timothy  Smith,  U.S. 
Army  Corps  of  Engineers,  Los  Angeles 
District.  Attn:  CESPL-PD-RN.  P.O.  Box 
532711.  Los  Angeles  CA  90053-2325.  at 
phone  (213)  452-3854.  or  via  E-mail  to: 
tjsmith@spl.usace.anny.mil. 
SUPPLEMENTARY  INFORMATION:  The  Army 
Corps  of  Engineers  has  prepared  a  DEIS 
to  assess  the  environmental  effects 
associated  with  the  Proposed  Alamo 
Lake  Reoperation  and  Ecosystem 
Restoration  Feasibility  Study,  La  Paz 
and  Mohave  Counties,  Arizona;  dated 
December  1998.  The  public  will  have 
the  opportunity  to  comment  on  this 
analysis  before  any  action  is  taken  to 
implement  the  proposed  action. 

Scoping: 

The  Army  Corps  of  Engineers 
conducted  a  scoping  meeting  prior  to 
preparing  the  Environmental  Impact 
Statement  to  aid  in  determining  the 
significant  environmental  issues 
associated  with  the  proposed  action. 
This  meeting  was  held  in  Parker, 
Arizona  on  May  6, 1998. 

Individuals  and  agencies  may  present 
written  comments  relevant  to  the  DEIS 
by  sending  the  information  to  Mr. 
Timothy  Smith  at  the  address  above 
prior  to  February  1, 1999.  Comments, 
suggestions,  and  requests  to  be  placed 
on  the  mailing  Ust  for  aimoimcements 
and  for  the  Final  EIS,  should  be  sent  to 
Timothy  Smith,  U.S.  Army  Corps  of 
Engineers.  Los  Angeles  District.  Attn: 
CESPL-PD-RN.  PO  Box  532711,  Los 
Angeles,  CA  90053-2325,  or  via  E-mail 
to:  tjsmith@spl.usace.army.mil,  or  FAX 
at  (213) 452-4204. 

Availability  of  the  Draft  EIS 

Copies  of  the  DEIS  are  available  bom 
Mr.  Tim  Smith  at  the  address  above. 
Review  copies  are  also  available  at  the 
following  Corps'  offices: 
U.S.  Army  Corps  of  Engineers.  Los 
Angeles  District,  Environmental 
Resources  Branch,  911  Wilshire 
Boulevard,  14th  Floor,  Los  Angeles. 
CA  ^ 


U.S.  Army  Corps  of  Engineers,  Los 
Angeles  District,  Planning  Section  C, 
3636  N.  Central  Avenue.  Room  740. 
Phoenix.  Arizona  85012-1936 
Dated:  December  11, 1998. 

Jolin  P.  Carroll. 

Colonel,  Corps  of  Engineers,  District  Engineer. 

[FR  Doc.  98-33563  Filed  12-17-98;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
the  Shodi  Trial  of  the  DDG  81  Flight  IIA 
Class  Destroyer 

AGENCY:  Department  of  the  Navy.  DOD. 
action:  Notice. 


SUMMARY:  Piusuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969,  as  implemented  by  the 
Council  on  Environmental  Quality 
regulations  (40  CFR  parts  1500-1508), 
the  Department  of  the  Navy  announces 
its  intent  to  prepare  an  Environmental 
Impact  Statement  (EIS)  to  evaluate  the 
environmental  effects  of  a  proposal  to 
conduct  ship  shock  trials  on  the  AEGIS 
Destroyer,  WINSTON  CHURCHILL 
(DDG  81)  at  a  site  located  off  the  east 
coast  or  gulf  coast  of  the  United  States. 

Pursuant  to  40  CFR  1501.6,  the 
Department  of  the  Navy  has  requested 
that  the  National  Marine  Fisheries 
Service  act  as  a  cooperating  agency. 

A  "shock  trial"  is  necessary  to 
evaluate  the  effect  that  shock  waves, 
resulting  from  a  series  of  underwater 
explosions  and  designed  to  emulate 
conditions  encountered  in  combat,  have 
when  they  propagate  through  a  ship's 
hull.  The  congressionally  mandated  (10 
use  2366)  Live  Fire  Test  and 
Evaluation  (LFT&E)  Program  requires 
realistic  survivability  testing  on  each 
new  class  of  Navy  ships,  or  on  an 
existing  class  of  ships  when  significant 
design  changes  that  may  affect  ship 
survivability  are  made.  A  "shock  trial" 
is  part  of  the  Navy's  LFT&E  program  to 
ensure  survivability.  The  test  results 
provide  important  information  that  is 
applied  to  follow-on  ships  and  is  used 
to  improve  the  initial  ship  design  and 
enhance  the  effectiveness  and  overall 
survivability  of  the  ship  and  crew. 
Shock  trials  have  proven  their  value  as 
recently  as  the  Persian  Gulf  War  when 
ships  were  able  to  survive  battle  damage 
and  continue  their  mission  because  of 
ship  design,  crew  survivability,  and 
crew  training  lessons  learned  during 
previous  shock  tests. 
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The  proposed  action  would  subject 
ikie  WINSTON  CHURCHILL  to  no  more 
man  four  explosive  charges,  10,000 
pounds  each,  while  monitoring  the 
Effects  on  the  ship.  The  EIS  will 
tiioroughly  address  reasonable 
iltematives  to  the  proposed  action,  the 
ixisting  environments  of  the  proposed 
St  areas,  and  the  impact  to  the 
Lvironment  at  those  areas.  Mayport, 
iorida,  Pascagoula,  Mississippi,  and 
lorfolk,  Virginia  were  chosen  initially 
lor  evaluation  because  they  effectively 
neet  the  operational  criteria  necessary 
o  conduct  a  shock  trial  on  a  surface 
»mbatant.  These  criteria  include:  Water 
lepth  of  at  least  600  feet;  geographic 
location;  proximity  to  a  Naval  Station, 
»hip  Repair  Facility,  Military  Airbase, 
rdnance  Loading  Station,  naval  ships 
d  aircraft;  sea  traffic;  weather  and  sea 
ite;  and  personnel  tempo 
^uirements.  The  proposed  shock  trial 
is  scheduled  to  occur  over  a  consecutive 

iriod  of  four  weeks  between  May  1, 
and  September  1,  2001. 
The  EIS  will  analyze  impacts  of  the 

Eased  action  on  air  and  water 
ty,  marine  life  (including  marine 
mals  and  endangered  and 
threatened  species),  commercial  fishing 
and  shipping,  recreation,  and  economic 
and  commercial  resources. 
DATES:  The  Navy  will  hold  the  following 
three  public  meetings  in  January  1999: 
1.  January  19, 1999,  from  7  p.m.  to  9 

p.m.; 

January  20, 1999,  from  7  p.m.  to  9 

p.m.;  and 

January  21, 1999,  from  7  p.m.  to  9 

p.m. 

ADDRESSES:  The  public  meetings  will  be 
held  at  a  location  near  each  of  the 
proposed  test  areas: 

1.  January  19, 1999,  at  Granby  High 
School,  7101  Granby  Road,  Norfolk, 
Virginia. 

2.  January  20, 1999,  at  Fair  Hall  at 
Jackson  County  Fairgrounds,  Comer 
of  Shortcut  and  Hospital  Road, 
Pascagoula,  Mississippi. 

8.  January  21, 1999,  at  Mayport  Middle 
School,  2600  Mayport  Road,  Atlantic 
Beach,  Florida. 
The  meetings  vfill  be  aimounced  in 
local  newspapers. 
FOR  FURTHER  INFORMATION  CONTACT: 
Agencies  and  the  public  are  also  invited 
and  encouraged  to  provide  written 
comments  in  addition  to,  or  in  lieu  of, 
oral  comments  at  the  public  meeting.  To 
be  most  helpful,  comments  should 
clearly  describe  specific  issues  or  topics 
which  the  commentor  believes  the  EIS 
should  address.  Written  statements  and/ 
or  questions  regarding  the  scoping 
process  should  be  mailed  no  later  than 


February  1, 1999  to:  Commanding 
Officer,  Southern  Division,  Naval 
Facilities  Engineering  Command  (Attn: 
Mr.  WiU  Sloger,  Code  064WS),  2155 
Eagle  Drive.  N.  Charleston,  South 
Carolina,  telephone  843-602-5797,  FAX 
843-802-7472. 

SUPPLEMENTARY  INFORMATKM:  A  brief 
presentation  will  precede  the  request  for 
public  comment.  Navy  representatives 
will  be  available  at  this  meeting  to 
receive  comments  from  the  public 
regarding  issues  of  concern.  It  is 
important  that  federal,  state,  and  local 
agencies,  and  interested  individuals 
take  this  opportimity  to  identify 
environmental  concerns  that  should  be 
addressed  during  the  preparation  of  the 
EIS.  In  the  interest  of  available  time, 
each  speaker  vrill  be  asked  to  Umit  oral 
comments  to  five  minutes. 

Dated:  December  14, 1998. 
Ralph  W.  Corey. 

Commander,  Judge  Advocate  General's  Corps, 
U.S.  Navy,  Federal  Register  Liaison  Officer. 
(FR  Doc.  98-33569  Filed  12-17-98;  8:45  ami 
BlUJNa  COOC  3«10-FF-P 


DEPARTMENT  OF  EDUCATION 

National  Educational  Reaearch  Poilqf 
and  Prioritiaa  Board;  Meeting 

AGENCY:  National  Educational  Research 
PoUcy  and  Priorities  Board;  Education. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Educational  Research  Policy  and 
Priorities  Board.  Notice  of  this  meeting 
is  required  imder  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act.  This 
doomient  is  intended  to  notify  the 
general  public  of  their  opportunity  to 
attend  the  meeting. 
DATES:  January  14  and  15, 1999. 
TIME:  January  14,  9  a.m.  to  5  p.m.; 
January  15, 9  a.m.  to  4:30  p.m. 
location:  Room  100, 80  F  St.,  NW, 
Washington,  DC  20208-7564. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thelma  Leenhouts,  Designated  Federal 
Official,  National  Educational  Research 
Policy  and  Priorities  Board, 
Washington,  DC  20208-7564.  Tel.:  (202) 
219-2065;  fax:  (202)  219-1528;  e-mail: 

Thelma Leenhouts@ed.gov,  or 

nerppb@ed.gov.  The  main  telephone 
number  for  the  Board  is  (202)  208-0692. 
SUPPLEMENTARY  INFORMATION:  The 
National  Educational  Research  Policy 
and  Priorities  Board  is  authorized  by 
Section  921  of  the  Educational 
Research,  Development,  Dissemination, 


and  Improvement  Act  of  1994.  The 
Board  woriu  collaboratively  with  the 
Assistant  Secretary  for  the  Office  of 
Educational  Research  and  Improvement 
(OERI)  to  forge  a  national  consensus 
with  respect  to  a  long-term  agenda  for 
educational  research,  development,  and 
dissemination,  and  to  provide  advice 
and  assistance  to  the  Assistant  Secretary 
in  administering  the  duties  of  the  Office. 

The  meeting  is  open  to  the  public.  On 
January  14,  the  Board  will  discuss 
issues  relating  to  the  OERI 
reauthorization  and  Joint  Research 
Initiative  and  will  hear  a  report  on  the 
third-year  evaluation  of  the  Regional 
Education  Laboratories.  On  January  15 
the  Board  vtrill  hear  committee  and 
officers'  reports  and  a  presentation  on 
expectations  for  education  policy  in  the 
106th  Congress.  A  final  agenda  will  be 
available  from  the  Board  office  on 
January  7, 1999. 

Records  are  kept  of  all  Board 
proceedings  and  are  available  for  public 
inspection  at  the  office  of  the  National 
Educational  Research  PoUcy  and 
Priorities  Board,  Suite  100,  80  F  St, 
NW,  Washington,  DC  20208-7564. 

Dated:  December  14, 1998. 
Eve  M.  Bithfer. 

Executive  Director. 

IFR  Doc.  98-33534  Filed  12-17-98;  8:45  ami 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Technology  Center; 
Notice  of  Intent  to  Isaue  a  Solicitation 
for  Cooperativa  Agraemant  Propoaal 
(SCAP) 

agency:  Federal  Energy  Technology 

Center  (FETC).  Department  of  Energy 

(DOE). 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
intent  to  issue  a  SCAP  No.  DE-SC26- 
99FT40528  entitled  "Energy  Efficient 
Building  Equipment  and  Envelope 
Tedmologies."  The  SCAP  will  soUdt 
the  submission  of  innovative 
technologies  that  have  the  ]}otential  for 
significant  energy  savings  in  residential 
and  commercial  buildings.  Through  this 
solicitation  the  Department  of  Energy  is 
seeking  to  support  projects  that  are 
advancing  energy  efficient  building 
equipment  and  envelope  technologies. 
Specifically,  the  objective  of  the 
procurement  is  to  accelerate 
technologies  that,  because  of  there  risk, 
are  unlikely  to  be  developed  in  time 
commensurate  with  their  potential 
payoff  to  the  nation  withput  a 
partnership  between  industry  and  the 
Federal  government. 
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DATES:  Requests  for  information 
concerning  the  solicitation  should  be 
submitted  in  writing  at  the  address 
above,  by  facsimile  at  304/285-4683,  or 
by  E-mail  to  ra)rmond.jarr®fetc.doe.gov. 
Telephone  requests  for  the  solicitation 
package  will  not  be  accepted. 
ADDRESSES:  Acquisition  and  Assistance 
Division,  U.S.  Department  of  Energy. 
Federal  Energy  Technology  Center,  P.O. 
Box  880,  Morgantown,  WV  26507-0880. 
FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  R.  Jarr,  Contract  Specialist, 
U.S.  Department  of  Energy,  Federal 
Energy  Technology  Center,  P.O.  Box 
880,  Morgantown,  WV  26507-0880; 
Telephone  304/285-4088. 
SUPPLEMENTARY  INFORMATKM:  DOE/ 
FETC  intends  to  select  a  group  of 
projects  programmatically  balanced 
with  respect  to:  (1)  End  use  category 
(such  as  water  heating,  lighting,  and 
space  cooling);  (2)  sector  (residential 
and/or  commercial);  and  (3)  time  of 
commercialization  (short-term  or  long- 
term  market  potential  of  the 
technology).  The  solicitation  will  cover 
research  and  development  on  materials, 
components  and  systems  appUcable  to 
both  residential  and  commercial 
buildings.  The  solicitation  will  not 
support  demonstration  projects  to 
deploy  the  technology  on  a  large  scale. 
The  research  and  development  areas 
of  interest  are  as  follows:  Building 
Equipment — energy  conversion  and 
control  equipment  supplying  services 
such  as  lighting,  space  heating,  cooling, 
dehiunidification  and  ventilation,  water 
heating,  appliance  services  and  electric 
power  to  building  occupants  and 
commercial  operations;  and  Building 
Envelope — materials,  components  and 
systems  for  the  windows,  walls,  roofs, 
foimdations  and  other  elements  which 
comprise  building  exteriors  and  provide 
day  Ughting  and  thermal  integrity. 

The  solicitation  is  divided  into  four 
technology  maturation  stages. 
Technology  Maturation  Stage  2  involves 
apphed  research;  Technology 
Maturation  Stage  3  involves  exploratory 
development  (non-specific  applications 
and  bench-scale  testing;  Technology 
Maturation  Stage  4  involves  advanced 
development  (specific  applications  and 
bench-scale  testing);  and  Maturation 
Stage  5  involves  engineering 
development  (pilot-scale  and/or  field 
testing). 

Multiple  awards  are  expected 
regardless  of  the  technology  maturation 
stage  proposed  with  decision  points  to 
continue  occurring  at  the  completion  of 
each  technology  maturation  stage.  The 
solicitation  will  be  available  on  DOE/ 
FETC's  Internet  address  at  http:// 
www.fetc.doe.gov/business.  Those 
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prospective  offerors  who  obtain  a  copy 
of  the  solicitation  through  the  Internet 
should  check  the  location  frequently  fof 
any  solicitation  amendments.  Those 
prospective  offerors  who  request  in 
writing  a  copy  of  the  solicitation  will 
receive  an  electronic  version  of  the 
solicitation  on  diskette  in  WordPerfect 
6.1  format.  SoUcitations  will  not  be 
distributed  in  paper  form.  Requests  for 
information  concerning  the  solicitation 
should  be  submitted  in  writing  at  the 
address  above,  by  facsimile  at  304/285- 
4683,  or  by  E-mail  to 
raymond.jan€>fetc.doe.gov.  All  requests 
should  reference  the  SCAP  soUcitation 
number  and  title,  and  should  include  a 
point-of-contact  at  the  requestor's 
location.  Telephone  requests  for  the 
solicitation  package  will  not  be 
accepted.  The  solicitation  will  be 
available  on  or  about  January  11, 1999. 
The  exact  date  and  time  for  the 
submission  of  proposals  will  be 
indicated  in  the  solicitation.  However, 
at  least  a  forty-five  day  response  time  is 
currentiy  planned.  It  is  DOE's  desire  to 
encourage  the  widest  participation 
included  the  involvement  of  small 
business  concerns,  and  small 
disadvantaged  business  concerns. 
However,  this  procurement  is  not  a 
partial  set-aside.  In  order  to  gain  the 
necessary  expertise  to  review  proposals, 
non-Federal  personnel  may  be  used  as 
evaluators  or  advisors  in  the  evaluation 
of  proposals,  but  will  not  serve  as 
members  of  the  technical  evaluation 
committee.  This  particular  program  is 
covered  by  section  3001  and  3002  of  the 
Energy  Policy  Act  (EPAct),  42  U.S.C. 
13542  for  financial  assistance  awards. 
EPAct  3002  requires  a  cost  share 
commitment  of  20  percent  from  non- 
Federal  sources  for  research  and 
development  projects.  In  accordance 
with  FAR  52.232-18,  "Availability  of 
Funds,"  fimds  are  not  presently 
available  for  this  procurement.  The 
Government's  obligation  under  this 
award  is  contingent  upon  the 
availability  of  appropriated  funds  fit)m 
which  pa)rment  for  award  purposes  can 
be  made. 

Dated:  December  11, 1998. 
Randolph  L.  Kesling, 

Supervisory  Contract  Specialist,  Acquisition 

and  Assistance  Division. 

IFR  Doc.  98-33589  Filed  12-17-98;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dockat  No.  CP99-101-000] 

Columt>ia  Gas  Transmission 
Corporation;  Notice  of  Request  Under 
Blanket  Authorization 

December  14, 1998. 

Take  notice  that  on  December  3, 1998, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  12801  Fair  Lakes  Parkway. 
Fairfax  22030-1046.  filed  in  Docket  No. 
CP9»-101-000  a  request  pursuant  to 
Sections  157.201  and  157.216(b)  of  the 
Commission's  Regulations  under  the 
natural  Gas  Act  (18  CFR  157.205  and 
157.216(b))  for  authorization  to  abandon 
by  retirement  approximately  0.07  mile 
of  8-inch  transmission  Line  10036, 
appurtenances  and  one  point  of  delivery 
to  Columbia  Gas  of  Pennsylvania,  Inc. 
(CPA),  imder  the  blanket  certificate 
issued  in  E)ocket  No.  CP83-76-000, 
pursuant  to  Section  7(b)  of  the  Nahiral 
Gas  Act,  all  as  more  fiiUy  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Columbia  states  that  Line  No.  10036, 
which  is  located  in  Beaver  County, 
Pennsylvania,  provided  service  to  CPA 
but  has  not  been  used  for  approximately 
2  years  and  CPA  has  indicated  Uiat  it  no 
longer  requires  this  point  of  delivery. 
Columbia  included  in  its  application  a 
copy  of  CPA 's  letter  agreeing  to  the 
abandonment  of  the  point  of  deUvery. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
David  P.  Boergers, 
Secretary. 
(IT?  Doc.  98-33560  Filed  12-17-98;  8:45  am] 

BILLMO  CODE  6717-«1-4I 
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>EPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
>minisslon 


No.  CP99-105-000] 

irthem  Border  Pipeline  Company, 
Ice  of  Request  Under  Blanket 
Authorization 

December  14, 1998. 

Take  notice  that  on  December  7, 1998. 
Northern  Bordw  Pipeline  Company 
(Northern  Border),  1111  South  103rd 
Street,  Omaha,  Nebraska  68124-1000, 
filed  a  request  with  the  Commission  in 
Docket  No.  CP99-105-000,  pursuant  to 
Sections  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natiiral  Gas  Act  (NGA)  for  authorization 
to  operate  an  existing  valve  setting  and 
to  construct  and  operate  certain 
measurement  facilities  as  a  new  delivery 
point  to  the  city  of  Watertown,  South 
Dakota  authorized  in  blanket  cwtiftcate 
issued  in  Docket  No.  CP84-420-000,  all 
as  more  fully  set  forth  in  the  request  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Northern  border  proposes  to  opmate 
an  existing  4-inch  valve  setting  and  to 
construct  and  operate  a  single  4-inch 
turbine  meter  and  associated  piping, 
valves,  RTU.  and  buildings  to  serve  as 
a  delivery  pmnt  to  the  dty  of 
Watertown.  The  estimated  cost  of  the 
proposed  facilities  is  $465,000. 
Northern  Border  would  be  reimbursed 
for  all  costs  incurred  to  constructing  the 
proposed  delivery  point. 

liie  natural  gas  volumes  to  be 
delivered  at  the  proposed  delivery  point 
are  volumes  currenUy  being  transported 
by  Northern  Border.  Northern  Border 
would  deliver  to  the  city  of  Watertown 
up  to  15,000  Mcf  on  a  peak  day  and  an 
estimated  1.8  Bcf  amnially  the  natural 
gas  volumes  delivered  at  the  Watertown 
delivery  point  Mrould  be  iised  to  serve 
the  dty  of  Watertown.  There  would  not 
be  any  impact  on  the  peak  day 
capability  of  Northern  Border's  existing 
shippers  as  a  result  of  the  proposed 
interconnect  and  any  impact  on  annual 
deliveries  would  be  minimal. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  the 
Commission  has  issued  this  notice,  file 

pursuant  to  Rule  214  of  the  

Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  is  filed 


and  not  withdrawn  within  30  days  after 

the  time  allowed  for  filing  a  protest,  the 

instant  request  shall  be  treated  as  an 

application  for  authorization  pursuant 

to  section  7  of  the  NGA. 

David  P.  Boergen, 

Secretary. 

[FR  Doc.  98-33561  Filed  12-17-98:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-1 10-0001 

Portland  Natural  Gas  Transmission 
System;  Notice  of  Appilcalion 

December  14, 1998. 

Take  notice  that  on  December  10, 
1998,  Portland  Natural  Gas 
Transmission  System  (PNGTS),  One 
Harbour  Place,  Portsmouth.  New 
Hampshire  03801,  filed  in  Docket  No. 
CP99-1 10-000,  an  application  pursuant 
to  Section  7(c)  of  the  Natiiral  Gas  Act 
(NGA)  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  construction  and  operation  of 
facilities  in  Newington,  New 
Hampshire,  all  as  more  fiilly  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Spedfically,  PNGTS  proposes  to 
construct  and  own  a  short  "T"  on  the 
pipeline,  together  with  a  valve  and 
flange,  near  mile  post  0.48  on  the 
Newington  lateral  in  Newington,  New 
Hampshire.  PNGTS  states  that 
Maritimes  &  Northeast  Pipeline.  L.L.C., 
will  operate  the  proposed  facility  which 
consists  of  a  4-inch  pipe  that  extends 
three  feet  above  ground,  a  4-inch  valve 
and  a  flange,  and  would  be  enclosed 
within  a  standard  six-foot  high  and  ten- 
foot  square  chain  link  fence.  PNGTS 
says  that  the  facility  is  located  on 
property  not  owned  by  the  prospective 
customer  and  that  the  fadUty  site  would 
be  located  entirely  on  the  Newington 
lateral  permanent  right  of  way.  PNGTS 
states  that  the  fadlity  is  intended  to 
support  a  tap  envisioned  to  served  G- 
P  Gypsimi.  PNGTS  contends  that  it  is 
more  effident,  less  expensive, 
environmentally  preferable,  and  safer  to 
construd  the  proposed  faciUties  during 
construction  of  the  Joint  Fadlities 
Project  rathw  than  after  the  pipeline  has 
been  placed  into  operation.  PNGTS 
states  that  the  estimated  cost  of  the 
projed  is  $32,000.  PNGTS  also  states 
that  under  the  current  projeded  work 
schedule,  the  pipeline  crews  will 
complete  construction  of  the  Newington 
lateral  on  or  before  January  1, 1999. 


therefore  authorization  is  requested  by 
that  date. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  28, 1998,  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.  Washington.  DC  20426. 
a  motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214) 
and  the  regulations  under  NGA  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  adicm  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
The  Commission's  rules  require  that 
protestors  provide  copies  of  their 
protests  to  the  party  or  parties  dirediy 
involved.  Any  i>ereon  wishing  to 
become  a  party  in  any  proceeding 
herein  must  file  a  motion  to  intervene 
in  accordance  with  the  Cor  Jiission's 
rules. 

A  person  obtaining  intervener  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  dociunents  filed  by  the  applicant  and 
by  every  one  of  the  interveners.  An 
intervenor  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  nview  of  any  such  order. 
However,  an  intervenor  must  submit 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  every 
other  intervenor  in  the  proceeding,  as 
well  as  14  copies  with  the  Commission. 
A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  comments  to  the 
Secretary  of  the  Commission. 
Commenters  will  be  placed  on  the 
Commission's  environmental  mailing 
list,  will  receive  copies  of 
environmental  documents  and  will  be 
able  to  partidpate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Commenters  will  not  bie  required  to 
serve  copies  of  filed  documents  on  all 
other  parties.  However,  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  federal 

court. 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervenor  status. 

Take  hmher  notice  that,  pursuant  to 
the  authority  contained  in  and  subjed  to 
the  jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
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NGA  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  PNGTS  to  appear  or  be 
represented  at  the  hearing. 
David  P.  Boei^gere, 
Secretary. 

(FR  Doc.  9S-33562  Filed  12-17-98;  8:45  am) 
BiLUNO  CODE  enr-oi-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  ER91-195-034,  et  al.] 

Western  Systems  Power  Pool,  ef  al. 
Electric  Rate  and  Corporate  Regulation 
Filings 

December  10, 1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Western  Systems  Power  Pool 

[Docket  No.  ER91-195-034] 

Take  notice  that  on  December  4. 1998. 
the  Western  Systems  Power  Pool 
(WSPP)  filed  certain  information  to 
update  its  October  30, 1998  quarterly 
filing.  This  data  is  required  by  Ordering 
Paragraph  (D)  of  the  Commission's  June 
27, 1991  Order  (55  FERC 1 61.495)  and 
Ordering  Paragraph  (C)  of  the 
Commission's  June  1, 1992  Order  On 
Rehearing  Denying  Request  Not  To 
Submit  Information,  And  Granting  in 
Part  And  Denying  In  Part  Privileged 
Treatment. 

Pursuant  to  18  CFR  385.211.  WSPP 
has  requested  privileged  treatment  for 
some  of  the  information  filed  consistent 
with  the  June  1, 1992  order. 

Copies  of  WSPP's  informational  filing 
are  on  file  with  the  Commission,  and 
the  non-privileged  portions  are  available 
for  public  inspection. 

Comment  date:  December  23, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


2.  Western  Systems  Power  Pool 

(Docket  Nos.  ER91-195-027.  ER91-195-028, 
ER91-195-029,  ER91-195-030.  ER91-195- 
031,  ER91-195-032.  and  ER91-195-0331 

Take  notice  that  on  December  3. 1998. 
the  Western  Systems  Power  Pool 
(WSPP)  filed  a  supplement  to  its 
October  21. 1998  compliance  filing 
made  in  response  to  the  deficiency  letter 
issued  September  22. 1998  by  the 
Division  of  Rate  Applications  in  the 
proceedings  listed  above. 

WSPP  states  that  the  purpose  of  this 
filing  is  to  provide  the  information 
required  by  the  deficiency  letter  for 
certain  members  for  whom  the  quarterly 
reports  required  by  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
earlier  orders  in  this  proceeding  have 
not  been  filed.  Pursuant  to  18  CFR 
385.211.  WSPP  has  requested  privileged 
treatment  for  some  of  the  information. 
Copies  of  WSPP's  informational  filing 
are  on  file  with  the  Commission  and  the 
non-privileged  portions  are  available  for 
public  inspection. 

Comment  date:  December  23,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Western  Power  Services,  Inc. 

(Docket  No.  ER95-748-015] 

Take  notice  that  on  December  1. 1998. 
the  above-mentioned  power  marketer 
filed  a  quarterly  report  with  the 
Commission  in  the  above-mentioned 
proceeding  for  information  only.  This 
filing  is  available  for  public  inspection 
and  copying  in  the  Public  Reference 
Room  or  on  the  internet  under  Records 
Information  Management  System 
(RIMS)  for  viewing  and  downloading. 

4.  EnerConnect.  Inc.,  EnerConnect,  Inc., 
Gateway  Energy  Marketing 

(Docket  No.  ER9e-1424-008.  Docket  No. 
ER96-1424-009,  Docket  No.  ER96-795-007] 

Take  notice  that  on  November  30, 
1998,  the  above-mentioned  power 
marketers  filed  quarterly  reports  with 
the  Commission  in  the  above-mentioned 
proceedings  for  information  only.  These 
filings  are  available  for  public 
inspection  and  copying  in  the  Public 
Reference  Room  or  on  the  internet 
under  Records  Information  Management 
System  (RIMS)  for  viewing  and 
downloading. 

5.  Qeco  Energy  LCC 

[Docket  No.  ER98-1 170-001] 

Take  notice  that  on  November  27. 
1998.  the  above-mentioned  power 
marketer  filed  quarterly  reports  with  the 
Commission  in  the  above-mentioned 
proceeding  for  information  only.  This 
filing  is  available  for  public  inspection 
and  copying  in  the  Public  Reference 


Room  or  on  the  internet  under  Records 
Information  Management  System 
(RIMS)  for  viewing  and  downloading. 

6.  Idaho  Power  Company 

[Docket  No.  ER99-184-000] 

Take  notice  that  on  December  2. 1998, 
Idaho  Power  Company  tendered  for 
filing  a  notice  of  withdrawal  pursuant  to 
Rules  202  and  216  of  the  Commission's 
Rules  of  Practice  and  Procedure,  of  its 
October  13, 1998  and  October  30, 1998 
filings  in  the  above-referenced 
proceeding. 

Comment  date:  December  22, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  PJM  Interconnection,  L.L.C 

(Docket  No.  ER99-3  71-000] 

Take  notice  that  on  December  7, 1998, 
PJM  Interconnection,  L.L.C..  tendered 
for  filing  notice  that  PJM 
Interconnection,  L.L.C,  does  not  oppose 
extending  the  effective  date  of  the  PECO 
Service  Agreement  to  and  including 
February  1, 1999,  filed  on  November  24, 
1998  in  the  above-referenced  docket. 

Comment  date:  December  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
.at  the  end  of  this  notice. 

a.  Public  Service  Electric  and  Gas 
Company 

(Docket  No.  ER99-831-000] 

Take  notice  that  on  December  7, 1998, 
Public  Service  Electric  and  Gas 
Company  (PSE&G)  of  Newark,  New 
Jersey  tendered  for  filing  an  agreement 
for  the  sale  of  capacity  and  energy  to 
UGI  Energy  Services  Inc..  d/b/a 
POWERMARK  pursuant  to  the  PSE&G 
Wholesale  Power  Market  Based  Sales 
Tariff,  presently  on  file  with  the 
Commission. 

PSE&G  further  requests  waiver  of  the 
Commission's  Regulations  such  that  the 
agreement  can  be  made  effective  as  of 
November  9, 1998. 

Copies  of  the  filing  have  been  served 
upon  POWERMARK  and  the  New  Jersey 
Board  of  Public  Utilities. 

Comment  date:  December  28. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Public  Service  Electric  and  Gas 
Company 

(Docket  No.  ER99-832-000] 

Take  notice  that  on  December  7. 1998. 
Public  Service  Electric  and  Gas 
Company  (PSE&G).  of  Newark.  New 
Jersey  tendered  for  fihng  an  agreement 
for  the  sale  of  capacity  and  energy  to 
Horizon  Energy  Corporation  d/b/a 
Exelon  Energy  (Exelon).  pursuant  to  the 
PSE&G  Wholesale  Power  Market  Based 
Sales  Tariff,  presently  on  file  with  the 
Commission. 
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PSE&G  further  requests  waiver  of  the 
Commission's  Regulations  such  that  the 
agreement  can  be  made  effective  as  of 
November  9. 1998. 

Copies  of  the  filing  have  been  served 
upon  Exelon  and  the  New  Jersey  Board 
of  PubUc  Utilities. 

Comment  date:  December  28, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Public  Service  Electric  and  Gas 
Company 

(Docket  No.  ER99-633-0001 

Take  notice  that  on  December  7. 1998. 
Public  Service  Electric  and  Gas 
Company  (PSE&G)  of  Newark,  New 
Jersey  tendered  for  filing  an  agreement 
for  the  sale  of  capacity  and  energy  to 
Engage  Energy  US,  L.P.  (Engage), 
pursuant  to  the  PSE&G  Wholesale 
Power  Market  Based  Sales  Tariff, 
'presently  on  file  with  the  Commission. 

PSE&G  further  requests  waiver  of  the 
Commission's  Regulations  such  that  the 
agreement  can  be  made  effective  as  of 
November  9, 1998. 

Copies  of  the  filing  have  been  served 
upon  Engage  and  the  New  Jersey  Board 
of  Public  Utilities. 

Comment  date:  December  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Public  Service  Electric  and  Gas 
Company 

(Docket  No.  ER99-834-000] 

Take  notice  that  on  December  7, 1998, 
PubUc  Service  Electric  and  Gas 
Company  (PSE&G)  of  Newark,  New 
Jersey  tendered  for  filing  an  agreement 
for  the  sale  of  capacity  and  energy  to 
WPS  Energy  Services,  Inc.  (WPS), 
pursuant  to  the  PSE&G  Wholesale 
Power  Market  Based  Sales  Tariff, 
presently  on  file  with  the  Commission. 

PSE&G  further  requests  waiver  of  the 
Commission's  Regulations  such  that  the 
agreement  can  be  made  effective  as  of 
November  9, 1998. 

Copies  of  the  filing  have  been  served 
upon  WPS  and  the  New  Jersey  Board  of 
Public  Utilities. 

Comment  date:  December  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Public  Service  Electric  and  Gas 
Company 

(Docket  No.  ER99-835-000) 

Take  notice  that  on  December  7, 1998, 
Public  Service  Electric  and  Gas 
Company  (PSE&G)  of  Newark,  New 
Jersey  tendered  for  filing  an  agreement 
for  the  sale  of  capacity  and  energy  to 
Central  Hudson  Gas  &  Electric 
Corporation  (CHG&E)  pursuant  to  the 
PSE&G  Wholesale  Power  Market  Based 


Sales  Tariff,  presently  on  file  with  the 
Commission. 

PSE&G  further  requests  waiver  of  the 
Commission's  Regulations  such  that  the 
agreement  can  be  made  effective  as  of 
November  9, 1998. 

Copies  of  the  filing  have  been  served 
upon  CHG&E  and  the  New  Jersey  Board 
of  Public  Utilities. 

Comment  date:  December  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Public  Service  Electric  and  Gas 
Company 

(Docket  No.  ER99-636-000] 

Take  notice  that  on  December  7, 1998, 
Public  Service  Electric  and  Gas 
Company  (PSE&G)  of  Newark,  New 
Jersey  tendered  for  filing  an  agreement 
for  the  sale  of  capacity  and  energy  to 
Griffin  Energy  Marketing  L.L.C. 
(Griffin),  pursuant  to  the  PSE&G 
Wholesale  Power  Market  Based  Sales 
Tariff,  presently  on  file  with  the 
Commission. 

PSE&G  further  requests  waiver  of  the 
Commission's  Regulations  such  that  the 
agreement  can  be  made  effective  as  of 
Novemb»  9, 1998. 

Copies  of  the  filing  have  been  served 
upon  Griffin  and  the  New  Jersey  Board 
of  Public  Utilities. 

Comment  date:  December  28, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Rochester  Gas  and  Electric 
Corporation 

(Docket  No.  ER99-837-000| 

Take  notice  that  on  December  7. 1998, 
Rochester  Gas  and  Electric  Corporation 
(RG&E),  tendered  for  filing  a  Market 
Based  Service  Agreement  between 
RG&E  and  Constellation  Power  Source 
Inc.,  on  (Customer).  This  Service 
Agreement  specifies  that  the  Customer 
has  agreed  to  the  rates,  term  and 
conditions  of  RG&E's  FERC  Electric  Rate 
Schedule.  Original  Volume  No.  1 
(Power  Sales  Tariff)  accepted  by  the 
Commission  (80  FERC  161.284)  (1997)). 

RG&E  requests  waiver  of  the 
Commission's  sixty  (60)  day  notice 
requirements  and  an  effective  date  of 
December  4. 1998,  for  Constellation 
Power  Source's  Service  Agreement. 

RG&E  has  served  copies  of  the  filing 
on  the  New  York  State  Public  Service 
Commission  and  on  the  Customer. 

Comment  date:  December  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

IS.  Tucson  Electric  Power  Company 

[Docket  No.  ER99-838-000| 

Take  notice  that  on  December  7. 1998, 
Tucson  Electric  Power  Company 


tendered  for  filing  two  transmission 
service  agreements  (one  for  non-firm 
service  and  one  for  short-term  firm 
service)  pursuant  to  Part  II  of  Tucson's 
Open  Access  Transmission  Tariff, 
which  was  filed  in  Docket  No.  OA9&- 
140-000. 

The  Service  Agreement  for  Non-Firm 
Point-to-Point  Transmission  Service 
with  Arizona  Electric  Power 
Cooperative,  Inc.,  is  dated  November  9, 
1998.  Service  imder  this  agreement 
commenced  November  9, 1998. 

The  Umbrella  Service  Agreement  for 
Short-Term  Firm  Point-to-Point 
Transmission  Service  with  Arizona 
Electric  Power  Cooperative.  Inc.,  is 
dated  November  9, 1998.  Service  under 
this  agreement  has  not  yet  commenced. 

Comment  date:  December  28, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Pmtland  General  Electric  Company 

(Docket  No.  ER99-839-O00I 

Take  notice  that  on  December  7, 1998. 
Portland  General  Electric  Company 
(PGE),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.15,  a  Notice  of 
Termination  for  Service  Agreement  No. 
129  under  FERC  Electric  Tariff,  First 
Revised  Volume  No.  2  between  PGE  and 
Vastar  Power  Marketing,  Inc. 

PGE  respectfully  requests  the 
Commission  accept  this  filing  and 
terminate  the  Agreement  on  or  before 
February  1, 1999. 

A  copy  of  the  filing  was  served  upon 
Southern  Company  Energy  Marketing 
L.P.,  as  noted  in  the  body  of  the  filing 
letter. 

Comment  date:  December  28. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Florida  Power  &  Light  Company 

(Docket  No.  ER99-^40-000l 

Take  notice  that  on  December  7, 1998, 
Florida  Power  &  Light  Company  (FPL), 
tendered  for  filing  a  Service  Agreement 
with  El  Paso  Power  Services  Company 
for  service  pursuant  to  Tariff  No.  1,  for 
Sales  of  Power  and  Energy  by  Florida 
Power  &  Light. 

FPL  requests  that  the  Service 
Agreement  be  made  effective  on 
November  9, 1998. 

Comment  date:  December  28. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Cinergy  Services,  Inc. 

(Docket  No.  ER99-841-0001 

Take  notice  that  on  December  4, 1998, 
Cinergy  Services.  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
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under  Cinergy's  Open  Access 
Transmission  Service  Tariff  (the  Tariff) 
entered  into  between  Cinergy  and 
TransAlta  Energy  Marketing  (U.S.)  Inc.. 
(TransAlta). 

Cinergy  and  TransAlta  are  requesting 
an  effective  date  of  November  15, 1998. 

Comment  date:  December  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Cinergy  Sovices,  Inc. 

(Docket  No.  ER99-842-0001 

Take  notice  that  on  December  7, 1998, 
Cinergy  Services,  Inc.,  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Power  Sales  Standard 
Tariff  (the  Tariff),  entered  into  between 
Cinergy  and  TransAlta  Energy 
Marketing  (U.S.)  Inc..  (TransAlta). 

Ciner^  and  TransAlta  are  requesting 
an  effective  date  of  November  5, 1998. 

Comment^date:  December  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Delmarva  Power  &  Light  Company 

(Docket  No.  ER99-643-000J 

Take  notice  that  on  December  7, 1998, 
Delmarva  Power  &  Light  Company 
(Delmarva).  tendered  for  filing  executed 
umbrella  service  agreements  with  The 
City  of  Vineland.  New  Jersey,  under 
Delmarva 's  market  rate  sales  tariff. 

Comment  date:  December  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Southern  Company  Services,  Inc. 

(Docket  No.  ER99-844-000J 

Take  notice  that  on  December  7, 1998, 
Southern  Company  Services.  Inc.  (SCS), 
acting  on  behalf  of  Alabama  Power 
Company  (APC),  Georgia  Power 
Company.  Gulf  Power  Company, 
Mississippi  Power  Company,  and 
Savannah  Electric  and  Power  Company 
(collectively  referred  to  as  Southern 
Company),  tendered  for  filing  a  Request 
for  Expedited  Treatment  and  Notice  of 
Cancellation  of  a  service  agreement  for 
non-firm  point-to-point  transmission 
service  executed  by  SCS,  as  agent  for 
Southern  Company,  and  NP  Energy, 
Inc..  under  the  Open  Access 
Transmission  Tariff  of  Southern 
Company  (FERC  Electric  Tariff.  Original 
Volume  No.  5). 

Southern  Company  requests  that  the 
Commission  waive  its  sixty  day  prior 
notice  requirement  and  that  the  Notice 
of  Cancellation  of  Service  Agreement 
No.  164  be  given  an  effective  date  of 
December  8. 1998.  the  next  business  day 
after  this  filing. 

Comment  date:  December  28. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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22.  Puget  Sound  Energy,  Inc. 

(Docket  No.  ER99-845-000| 

Take  notice  that  on  December  7, 1998, 
Puget  Sound  Energy,  Lie.  (Puget  Sound), 
tendered  for  filing  its  FERC  Electric 
Tariff,  Original  Volume  No.  8,  an  initial 
rate  schedule  for  the  sale  of  electric 
energy  at  market  based  rates. 

Puget  Sound  requests  that  the 
enclosed  Market  Rate  Tariff  be  effective 
as  of  February  8. 1999.  or  the  date  that 
the  Commission  enters  an  order  in  this 
docket. 

A  copy  of  this  filing  was  served  upon 
the  Washington  Utilities  and 
Transportation  Commission. 

Comment  date:  December  28. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  PJM  Interconnection,  L.L.C 

(Docket  No.  ER99-846-000] 

Take  notice  that  on  December  7, 1998, 
PJM  Interconnection,  L.L.C.  (PJM), 
tendered  for  filing  nine  signature  pages 
of  parties  to  the  Reliability  Assurance 
Agreement  among  Load  Serving  Entities 
in  the  PJM  Control  Area  (RAA),  and  an 
amended  Schedule  17,  listing  the 
parties  to  the  RAA. 

PJM  states  that  it  served  a  copy  of  its 
filing  on  all  parties  to  the  RAA, 
including  each  of  the  parties  for  which 
a  signature  page  is  being  tendered  with 
this  filing,  and  each  of  the  state  electric 
regulatory  commissions  within  the  PJM 
Control  Area. 

Comment  date:  December  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  PJM  Interconnection,  L.L.C 

(Docket  No.  ER99-847-O00] 

Take  notice  that  on  December  7, 1998, 
PJM  Interconnaction,  L.L.C.  (PJM), 
tendered  for  filing  two  executed  service 
agreements  with  Tenaska  Power  Service 
Company  for  point-to-point  service 
under  the  PJM  Open  Access  Tariff. 

Copies  of  this  filing  were  served  upon 
the  parties  to  the  service  agreements. 

Comment  date:  December  28. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Niagara  Mohawk  Power 
Corporation 

(Docket  No.  ER99-848-000) 

Take  notice  that  on  December  7, 1998, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  tendered  for  filing 
Notice  of  Cancellation  that  effective 
December  24, 1998.  Rate  Schedule  FERC 
No.  225.  effective  date  August  30. 1995, 
and  any  supplements  thereto,  and  filed 
with  the  Federal  Energy  Regulatory 
Commission  by  Niagara  Mohawk  Power 
Corporation  is  to  be  canceled. 


Copies  of  this  Notice  of  Cancellation 
has  been  served  upon  Engelhard  Power 
Marketing,  Inc. 

Comment  date:  December  28, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Niagara  Mohawk  Power 
Corporation 

(Docket  No.  ER99-849-000] 

Take  notice  that  on  December  7. 1998, 
Niagara  Mohawk  Power  Corporation 
tendered  for  filing  notice  that  effective 
December  24. 1998.  Rate  Schedule  FERC 
No.  227,  effective  date  September  22. 
1995.  and  any  supplements  thereto,  and 
filed  with  the  Federal  Energy  Regulatory 
Commission  by  Niagara  Mohawk  Power 
Corporation  is  to  be  canceled. 

Notice  of  the  proposed  cancellation 
has  been  served  upon  Electric 
Clearinghouse.  Inc. 

Comment  date:  December  28. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Consolidated  Edison  Company  of 
New  York,  Inc. 

(Docket  No.  ER99-85O-O00J 

Take  notice  that  on  December  7. 1998, 
Consolidated  Edison  Company  of  New 
York.  Inc.  (Con  Edison),  tendered  for 
fiUng  pursuant  to  Section  205  of  the 
Federal  Power  Act  and  Part  35  of  the 
Commission's  Regulations  revisions  to 
Attachment  A  of  the  Localized  Market 
Power  Mitigation  Measures  Applicable 
to  Sales  of  Capacity,  Energy  and  Certain 
Ancillary  Services  fi-om  Specified 
Generating  Units  in  New  York  City. 

Con  Edison  states  that  a  copy  of  this 
filing  was  served  on  the  New  York 
Public  Service  Conunission. 

Comment  date:  December  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Otter  Tail  Power  Company 

(Docket  No.  ER99-8S1-O00J 

Take  notice  that  on  December  7, 1998, 
Otter  Tail  Power  Company  (OTP), 
tendered  for  filing  a  Service  Agreement 
between  OTP  and  Ameren  Services 
Company.  The  Service  Agreement 
allows  Ameren  Services  Company  to 
purchase  capacity  and/or  energy  under 
OTP's  Coordination  Sales  Tariff. 

Comment  date:  December  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Edison  Mission  Marketing  & 
Trading,  Inc. 

(Docket  No.  ER99-852-000I 

Take  notice  that  on  December  7. 1998, 
Edison  Mission  Marketing  &  Trading. 
Inc..  a  developer,  owner,  and  operator  of 
electric  generating  facilities. 
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i  acorporated  under  the  laws  of 
I  ^lifomia,  petitioned  the  Commission 
lor  acceptance  of  its  market-based  rate 
^edule,  waiver  of  the  60-day  notice 
■equirement,  and  waiver  of  certain 
lequirements  under  Subparts  B  and  C  of 

'art  35  of  the  Commission's  regulations. 

ildison  Mission  Marketing  &  Trading, 

DC.  is  an  indirect  subsidiary  of  Edison 

ntemational. 

Comment  date:  December  28, 1998,  in 
I  tccordance  with  Standard  Paragraph  E 
{ It  the  end  of  this  notice. 

10.  Rochester  Gas  and  Electric 

Docket  No.  ER99-853-0001 

Take  notice  that  on  December  7, 1998, 
lochester  Gas  and  Electric  Corporation 
RG&E)  filed  a  Service  Agreement 
tween  RG&E  and  the  TransAlta 
ergy  Marketing  (US)  Inc.(Customer). 
s  Service  Agreement  specifies  that 
he  Customer  has  agreed  to  the  rates, 
»rms  and  conditions  of  the  RG&E  open 
iccess  transmission  tariff  filed  on  July  9, 
1996  in  Docket  No.  OA96-141-000. 

RG&E  requests  waiver  of  the 
Commission's  sixty  (60)  day  notice 
requirements  and  an  effective  date  of 
December  1, 1998  for  the  TransAlta 
Energy  Marketing  (US)  Inc.  Service 
Agreement. 

RG&E  has  served  copies  of  the  filing 
on  the  New  York  State  PubUc  Service 
Commission  and  on  the  Customer. 

Comment  date:  December  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Automated  Power  Exchange,  Inc. 

[Docket  No.  ER99-654-000] 

Take  notice  that  on  December  7, 1998, 
Automated  Power  Exchange,  Inc.  (APX) 
filed  a  rate  schedule  imder  which  APX 
will  offer  power  exchange  services  in 
the  Mid-Columbia  market. 

Comment  date:  December  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  Louisville  Gas  and  Electric 
Company/Kentucky  Utilities 

[Docket  No.  ER99-855-000] 

Take  notice  that  on  December  7, 1998, 
Louisville  Gas  and  Electric  Company/ 
Kentucky  Utilities  (LG&E/KU)  tendered 
for  filing  an  executed  Service 
Agreement  for  Firm  Point-To-Point 
Transmission  Service  between  LG&E/ 
KU  and  TransAlta  Energy  Marketing 
(U.S.),  Inc.  under  LG&E/KU's  Open 
Access  Transmission  Tariff. 

Comment  date:  December  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


33.  Niagara  Mohawk  Power 
Corporation 

(Docket  No.  ER99-656-0001 

Take  notice  that  on  December  7, 1998, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk)  tendered  for  filing 

with  the  Federal  Energy  Regulatory  

Commission,  in  accordance  with  18  CFR 
35.15  and  131.53,  a  Notice  of 
Cancellation  of  FERC  Rate  Schedule  No. 
230,  effective  October  28, 1995,  and  any 
supplements  thereto  with  National  Fuel 
Resoim»s,  Inc. 

The  cancellation  is  effective 
December  23, 1998. 

The  Notice  of  Cancellation  has  been 
served  on  National  Fuel  Resources,  Inc. 

Comment  date:  December  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Pine  Blu£f  Energy  LLC 

(Docket  No.  QF97-61-0031 

Take  notice  that  on  December  7, 1998, 
Pine  Bluff  Energy  LLC  located  at  Edens 
Corporate  Center,  650  Dundee  Road, 
Suite  350,  Northbrook,  IL  60062  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
292.207(b)  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  facility  located  at  the  Pine  Bluff 
Energy  Center  is  a  gas  turbine  combined 
cycle  cogeneration  facility  that  uses 
natural  gas  as  its  primary  fuel  soiut» 
and  distillate  oil  as  secondary  fiiel.  The 
faciUty  includes  a  combustion  turbine 
generator  with  a  rated  ca[>acity  of 
approximately  160,000  kW  at  ISO 
conditions,  a  heat  recovery  steam 
generator,  and  a  condensing  steam 
tiubine  rated  at  appro>dmately  50,000 
kW.  The  facility  will  be  located  at  the 
International  Paper  Mill  near  Pine  Bluff, 
Arkansas  in  Jefferson  County,  Arkansas. 

The  Facility  will  interconnect  directly 
with  the  transmission  system  of  Entergy 
Arkansas  Inc.,  and  will  sell  its  useful 
output  at  wholesale  to  various  qualified 
buyers. 

Comment  date:  January  6, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  vtrith  Rmes  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 


or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection. 
David  P.  Boergn*. 
Secretary. 

(PR  Doc.  98-33495  Filed  12-17-98;  8:45  am) 
BHJJNQ  OODC  iriT-OI-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  New  Docket  Prefix  "JR" 

December  11, 1998. 

Notice  is  hereby  given  that  a  new 
docket  prefix  JR  has  been  established  for 
jurisdictional  reviews  of  licensed 
projects  under  the  Federal  Power  Act. 

Tlie  Commission  will  use  this  docket 
prefix  when  opening  a  docket  for 
applications  for  jurisdictional  reviews  of 
hydroelectric  projects  operating  under  a 
Commission  license.  > 

The  prefix  will  be  JRFY-NNN-000. 
where  "FY"  stands  for  the  fiscal  year  in 
which  the  fiUng  was  made,  and  "NNN" 
is  a  sequential  number. 
David  P.  Boergen, 
Secretary. 
(PR  Doc.  98-33496  Filed  12-17-98;  8:45  un| 

MUMO  coof  (nr-oi-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-64W-1] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

AvailabiUty  of  EPA  comments 
prepared  November  30, 1998  Through 
December  04, 1998  pursuant  to  the 
Environmental  Review  Process  (ERP). 
under  section  309  of  the  Clean  Air  Act 
and  section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  564-7167.  An 
explanation  of  the  ratings  assigned  to 
draft  environmental  impact  statements 


>  The  Commiuion  will  contin>ie  to  use  the  "UL" 
prafix  for  application*  for  juriadlctional  reviews  of 
existing  hydroelectric  projects  that  are  not  operating 
under  a  Commission  license. 
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(EISs)  was  published  in  PR  dated  April 
10. 1998  (62  PR  17856). 

DRAFT  HSs 

ERP  No.  D-AFS-J65286-MT  Rating 
E02,  Hemlock  Point  Access  Project, 
Construction  of  860  feet  of  Low 
Standard  Road.  Plum  Creek,  Swan 
Valley.  Flathead  National  Forest, 
Missoula  County.  MT. 

Summary:  EPA  expressed 
environmental  objections  about 
predicted  adverse  efi^ects  to  water 
quality  and  fisheries,  and  about  adverse 
effects  to  the  threatened  grizzly  bear. 

ERP  No.  D-NPS-D61048-PA  Rating 
EC2,  Gettysburg  National  Military  Park, 
General  Management  Plan, 
Implementation,  Develop  a  Partnership 
with  the  Gettysburg  National  Battlefield 
Museum  Foundation,  Gettysburg,  PA. 

Summary:  EPA  expressed 
environmental  concerns  with  the 
potential  on  aquatic  resources, 
including  non-tidal  wetlands  adverse 
impacts.  The  final  EIS  should  examine 
avoiding  and  mitigating  for  the 
permanent  and  temporary  effects  to  the 
aquatic  resource. 

Final  EISs 

ERP  No.  F-AFS-J65274-MT  Beaver 
Creek  Ecosystem  Management  Project 
and  Associate  Timber  ^le, 
Implementation,  Little  and  Big  Beaver 
Creek  Drainage,  Kootenai  National 
Forest,  Cabinet  Ranger  District,  Sanders 
County,  MT. 

Summary:  EPA  expressed 
enviroiunental  concerns  about  the 
potential  adverse  effects  of  increased 
peak  flow  and  erosion  and  sediment 
transport  and  that  the  aquatic 
monitoring  program  should  be 
improved  to  allow  adequate 
measurement  and  detection  of  aquatic 
impacts. 

ERP  No.  F-AFS-K61132-CA  Eight 
Eastside  Rivers,  Wild  and  Scenic  River 
Study,  Suitability  or  Nonsuitability, 
Tahoe  National  Forest  and  Lake  Tahoe 
Management  Unit,  Land  and  Resource 
Management  Plans,  Alpine,  El  Dorado, 
Placer,  Nevada  and  Sierra  Counties,  CA. 

Summary:  Review  of  the  final  EIS  was 
not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  F-AFS-L65301-AK  Crane 
and  Rowan  Mountain  Timber  Sales, 
Implementation.  Tongass  National 
Forest,  Stikine  Area,  Kuiu  Island,  AK. 

Sununa/y;  Review  of  the  final  EIS  was 
not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  F-COE-K35036-CA 
Montezuma  Wetlands  Project,  Use  of 
Cover  and  Non-cover  Dredged  Materials 


to  restore  Wetland,  Implementation, 
Conditional-Use-Permit,  NPDES  and 
COE  Section  10  and  404  Permit,  Suisum 
Marsh  in  Collinsville.  Solano  County. 
CA. 

Summary:  EPA  found  the  final  EIS  to 
be  generally  responsive  to  EPA's  prior 
concerns  on  the  draft  EIS  and  will 
continue  to  work  with  the  Corps  to 
develop  specific  conditions  for  the 
Section  404  permit  and  to  ensure  that 
potential  adverse  environmental 
impacts  are  avoided,  minimized  and 
mitigated  as  fully  as  possible.  EPA 
noted  that  if  the  project  is  properly 
constructed,  operated  and  monitored,  it 
could  be  a  significant  environmental 
benefit  to  the  San  Francisco  Bay  region 
and  substantially  advance  the  overall 
goals  of  the  Federal-State  strategy  to 
manage  the  placement  of  dredged 
material  in  the  region. 

ERP  No.  F-NPS^E61073-MS  Natchez 
Trace  Parkway,  Construction  of  Section 
3X  Southern  Terminus,  Adam  Counties, 
MS. 

Summary:  EPA  concerns  were 
addressed  in  the  final  EIS  about  the 
wetland  mitigation  and  stormwater 
runoff  fix)m  road  construction  for  the 
termination  point  in  Natchez  of  the 
Natchez  Trace  Parkway. 

ERP  No.  FS-AFS-J65213-MT  Helena 
National  Forest  and  Elkhom  Moimtain 
portion  of  the  Deerlodge  National  Forest 
Land  and  Resource  Management  Plan, 
Updated  Information  on  Oil  and  Gas 
Leasing,  Implementation  several 
counties,  MT. 

Summary:  EPA  found  no  objections 
with  the  preferred  alternative. 

ERP  No.  FS-NPS-K65187-CA  Santa 
Rosa  Island  Resources  Management  Plan 
Improvements  of  Water  Quality  and 
Conservation  of  Rare  Species  and  their 
Habitats,  Channel  Islands  National  Park, 
Santa  Barbara  County,  CA. 

Summary:  Review  of  the  final  EIS  was 
not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

Dated:  December  15, 1998. 

William  D.  Dickerson, 

Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

IFR  Doc.  98-33614  Filed  12-17-98;  8:45  ami 

BILLING  CODE  66aO-SO-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-5497-e] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
564-7167  or  (202)  564-7153. 


Weekly  receipt  of  Environmental 
Impact  Statements  Filed  December  07, 
1998  Through  December  11, 1998 
Pursuant  to  40  CFR  1506.9. 

EIS  No.  980499,  DRAFT  EIS,  DOA,  HI. 
Lower  Hamakua  Ditch  Watershed  Plan, 
To  Provide  a  Stable  and  Affordable 
Supply  of  Agricultural  Water  to  Farmer 
and  Other  Agricultural  Producers,  COE 
Section  404  Permit,  Watershed 
Protection  and  Flood  Prevention, 
Hawaii  County.  HI.  Due:  February  01. 
1999.  Contact:  Kenneth  Kaneshiro  (808) 
541-2600. 

EIS  No.  980500.  HNAL  EIS.  COE.  NJ, 
Brigantine  Inlet  to  Great  Egg  Harbor 
Inlet  Feasibility  Study.  Storm  Damage 
Reduction  Project.  New  Jersey  Shore 
Protection,  City  of  Brigantine, 
Brigantine  Island,  Along  the  Atlantic 
Coast.  NJ.  Due:  January  18. 1999. 
Contact:  Ms.  Susan  Lucas  (215)  656- 
6573. 

EIS  No.  980501,  DRAFT  EIS,  FHW, 
MN,  Phalen  Boulevard  Project, 
Construction  of  a  new  4.3  Kilometer 
Roadway,  from  I35E  to  Johnson 
Parkway,  Funding,  in  the  City  of  St. 
Paul,  Ramsey  County,  MN,  Due: 
February  10, 1999,  Contact:  Bill  Lohr 
(612) 291-6100. 

EIS  No.  980502,  HNAL  EIS,  USN, 
MD,  VA,  DE,  Patuxent  River  Complex 
Project,  Increased  Flight  and  Related 
Ground  Operations  in  Test  Area.  Naval 
Air  Warfare  Center  Aircraft  Division 
(NAWCAD)  Chesapeake  Bay.  Patuxent 
River,  several  counties.  MD,  DE  and  VA. 
Due:  January  18. 1999.  Contact:  Ms. 
Kelly  Burdick  (888)  276-5201. 

EIS  No.  980503.  FINAL  EIS.  AFS.  MI, 
Perkins-Manistique  138  kV 
Transmission  Line  Project,  Wisconsin 
Electric/Edison  Sault  Electric. 
Construction  and  Operation. 
Application  for  a  Special-Use-Permit. 
Hiawatha  National  Forest.  Upper 
Peninsula,  MI,  Due:  January  18, 1999, 
Contact:  Lee  Ann  Loupe  (906)  786- 
4062. 

EIS  No.  980504,  DRAFT 
SUPPLEMENT.  SFW.  WA.  Plum  Creek 
Timber  Sale.  Issuance  of  a  Permit  to 
Allow  Incidental  Take  and  Habitat 
Conservation  Plan  (HCP)  for  Threatened 
and  Endangered  Species. 
Implementation.  Updated  Information 
on  the  Proposed  Exchange  of  Private 
and  Federal  Lauds  Eastern  and  Western    • 
Cascade  Provinces  in  the  Cascade 
Mountains.  King  and  Kittitas  Counties. 
WA.  Due:  February  08. 1999.  Contact: 
William  Vogel  (360)  753-4367. 

EIS  No.  980505,  DRAFT 
SUPPLEMENT.  TVA.  TN.  Kingston 
Fossil  Plant  Alternative  Coal  Receiving 
Systems.  New  Rail  Spiu-  Construction 
near  the  Cities  of  Kingston  and 
Harriman.  Roane  County,  TN.  Due: 


Federal  Register /Vol.  63,  No.  243 /Friday.  December  18,  1998 /Notices 70125 


'ebmary  01, 1999,  Contact:  Harold  M. 
per (423) 632-6889. 
EIS  No.  980506,  DRAFT  EIS,  COE, 
Z,  Alamo  Lake  Reoperation  and 
osystem  Restoration  Feasibility 
I  >tudy.  Implementation,  Reoperation  of 
,  Vlma  Dam  on  the  Bill  Williams  River, 
^  Paz  and  Mohave  Counties,  AZ,  Due: 
''ebruary  01, 1999,  Contact:  Timothy 
>mith  (213)  452-3854. 

EIS  No.  980507,  FINAL  EIS,  USN,  HI. 
'acific  Missile  Range  Facility  Enhanced 
Capabilities,  To  Acconmiodate  Theater 
iallistic  Missile  Defense  (TBMD) 
Training  &  Testing  and  Theater  Missile 
>efense  (TMD)  Testing,  NPDES  Permit, 
several  covmties,  HI,  Due:  January  18, 
1999,  Contact:  Ms.  Vida  Mossman  (808) 
J35-4740. 

ElStJo.  980508.  FINAL  EIS,  BLM,  ID. 
[Ihallis  Land  and  Resource  Management 
'Ian,  Implementation,  Upper 
Coliunbus — Salmon  Clearwater 
Districts.  Salmon  River.  Lemhi  and 
Custer  Counties.  ID,  Due:  January  18, 
1999,  Contact:  Kathe  Rhodes  (208)  756- 
5440. 

EIS  No.  980509,  DRAFT  EIS.  NCP. 
fAD.  National  Harbor  Project, 
Construction  and  Operation  along  the 
Potomac  River  on  a  534  acre  site 
adjacent  to  the  Capital  Beltway  and 
Oxon  Hill  Manor,  COE  Section  10  and 
404  Permits,  Prince  George's  County, 
MD.  Due:  February  01, 1999,  Contact: 
Eugene  Keller  (202)  482-7251. 

Dated:  December  15, 1998. 
Williain  D.  Dicksraon, 

Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

[FR  Doc.  98-33615  Filed  12-17-98;  8:45  am) 
BIUIWO  COOe  WW  BC  U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-«205-6] 

Good  Neighbor  Environmental  Board 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


issues  and  needs  within  the  States 
contiguous  to  Mexico  in  order  to 
improve  the  quality  of  life  of  persons 
residing  on  the  United  States  side  of  the 
border.  The  statute  calls  for  the  Board  to 
have  representatives  from  U.S. 
Government  agencies;  the  governments 
of  the  States  of  Arizona.  California.  New 
Mexico  and  Texas;  and  private 
organizations  with  expertise  on 
environmental  and  infrastructure 
problems  along  the  southwest  border. 
The  Board  meets  three  times  annually. 
Members  of  the  public  are  invited  to 
provide  oral  and/or  written  comments 
to  the  Board.  Time  will  be  provided  at 
the  meeting  to  obtain  input  bom  the 
public. 

DATES:  The  Board  will  meet  on  February 
11  and  12. 1999.  The  Board  will  meet 
on  February  11  frtim  8:30  a.m.  to  5:00 
p.m.  and  on  Febniary  12  &t>m  8:30  a.m. 
to  3:30  p.m. 

ADDRESSES:  El  Paso  Marriott  Hotel.  1600 
Airway  Boulevard.  El  Paso,  Texas 
79925.  The  meeting  is  open  to  the 
public,  with  limited  seating  on  a  fist- 
come,  first-served  basis. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Hardaker,  Designated  Federal 
Officer,  U.S.  EPA,  Office  of  Cooperative 
Environmental  Management,  telephone 
202-260-2477. 

Dated:  December  7, 1998. 
Robert  Hardaker, 

Designated  Federal  Officer,  Good  Neighbor 
Environmental  Board. 

[FR  Doc.  98-33825  Filed  12-17-98;  8:45  ami 
MUMQ  CODE  6SW-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 


SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (PubUc  Law 
92-463),  the  U.S.  Environmental 
Protection  Agency  gives  notice  of  a 
meeting  of  the  Good  Neighbcv 
Environmental  Board. 

The  Good  Neighbor  Environmental 
Board  was  created  by  the  Enterprise  for 
the  Americas  Initiative  Act  of  1992.  An 
Executive  Order  delegates  implementing 
authority  to  the  Administrator  of  EPA. 
The  Board  is  responsible  for  providing 
advice  to  the  Pr^ident  and  the  Congress 
on  environmental  and  infrastructure 


the  CEC.  The  Committee  is  authorized 
under  Article  18  of  the  North  American 
Agreement  on  Environmental 
Cooperation,  and  the  North  American 
Free  Trade  Agreement  Implementation 
Act  (NAFTA).  Public  Uw  103-182. 
Federal  government  responsibilities 
relating  to  the  committee  are  set  forth  in 
Executive  Order  12915,  entitled 
"Federal  Implementation  of  the  North 
American  Agreement  on  Environmental 
Cooperation.  The  Committee  is 
responsible  for  providing  advice  to  the 
U.S.  Representative  on  implementation 
and  further  elaboration  of  the 
agreement. 

The  Committee  consists  of  12 
independent  representatives  drawn 
from  state,  local  and  tribal  governments. 

DATES:  The  Committee  will  meet  on 
January  21  and  22, 1999.  On  January  21, 
the  Committee  will  meet  from  8:30  a.m. 
until  5:30  p.m.  On  Jantiary  22,  the 
Committee  will  meet  from  8:00  a.m. 
until  3:30  p.m. 

ADDRESSES:  The  Hyatt  Regency  Hotel, 
208  Barton  Springs  Road,  Austin,  Texas 
78704.  The  meeting  is  open  to  the 
public,  with  limited  seating  on  a  first- 
come,  first-served  basis. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Hardaker,  Designated  Federal 
Officer,  U.S.  EPA,  Office  of  Cooperative 
Environmental  Management,  telephone 
202-260-2477. 

Dated:  December  7. 1998. 
Robert  Hardaker. 

Desi^ated  Federal  Officer,  Governmental 
Advisory  Committee. 

IFR  Doc.  98-33624  Filed  12-17-98;  8:45  ami 
BlUJMQCOMi 


[FRL-620fr-3] 

Governmental  Advisory  Commlttae  to 
the  U.S.  Representative  to  the 
Commission  for  Environmental 
Cooperation 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice. _^_ 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463).  the  U.S.  Environmental 
Protection  Agency  (EPA)  gives  notice  of 
a  meeting  of  the  Governmental  Advisory 
Committee  (NAC)  to  the  U.S. 
Government  Representative  to  the 
Commission  for  Environmental 
Cooperation  (CEC). 

The  Committee  is  established  within 
the  U.S.  Environmental  Protection 
Agency  (EPA)  to  advise  the 
Administrator  of  the  EPA  in  her 
capacity  as  the  U.S.  Representative  to 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6205-4] 

National  Advisory  Committee  to  the 
U.S.  Representative  to  the  Commission 
for  Environmental  Cooperation 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463).  the  U.S.  Environmental  Protection 
Agency  (EPA)  gives  notice  of  a  meeting 
of  the  National  Advisory  Committee 
(NAC)  to  the  U.S.  Government 
Representative  to  the  Commission  for 
Environmental  Cooperation  (CEC). 

The  Committee  is  estabUshed  within 
the  U.S.  Environmental  Protection 
Agency  (EPA)  to  advise  the 
Administrator  of  the  EPA  in  her 
capacity  as  the  U.S.  Representative  to 
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the  CEC.  The  Committee  is  authorized 
under  Article  17  of  the  North  American 
Agreement  on  Environmental 
Cooperation,  and  the  North  American 
Free  Trade  Agreement  Implementation 
Act  (NAFTA),  Pub.  L.  103-182.  Federal 
government  responsibilities  relating  to 
the  committee  are  set  forth  in  Executive 
Order  12915,  entitled  "Federal 
Implementation  of  the  North  American 
Agreement  on  Environmental 
Cooperation."  The  Committee  is 
responsible  for  providing  advice  to  the 
U.S.  Representative  on  implementation 
and  further  elaboration  of  the 
agreement. 

The  Committee  consists  of  12 
independent  representatives  drawn 
from  among  environmental  groups, 
business  and  industry,  public  policy 
organizations  and  educational 
institutions. 

DATES:  The  Committee  will  meet  on 
January  21  and  22, 1999.  On  January  21, 
the  Conunittee  will  meet  from  8:30  a.m. 
imtil  5:30  p.m.  On  January  22,  the 
Committee  will  meet  from  8:00  a.m. 
until  3:30  p.m. 

ADDRESSES:  The  Hyatt  Regency  Hotel, 
208  Barton  Springs  Road.  Austin,  Texas 
78704.  The  meeting  is  open  to  the 
public,  with  limited  seating  on  a  first- 
come,  first-served  basis. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Hardaker,  Designated  Federal 
Officer,  U.S.  EPA,  Office  of  Cooperative 
Environmental  Management,  telephone 
202-260-2477. 

Dated:  December  7, 1998. 

Robert  Hardaker, 

Designated  Federal  Officer.  National  Advisory 
Committee. 

[FR  Doc.  9S-33626  Filed  12-17-98;  8:45  ami 

NLUNG  CODE  WM-«M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-a4158:  FRL-6052-q 

Increasing  Transparency  For  the 
Tolerance  Reassessment  Process; 
Availat>ility  of  Preliminary  Risk 
Assessments  for  Four 
Organophosphates 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
availability  of  documents  that  were 
developed  as  part  of  the  Environmental 
Protection  Agency's  process  for  making 
reregistration  ehgibility  decisions  for 
the  organopbosphate  pesticides  and  for 
tolerance  reassessments  consistent  with 
the  Federal  Food,  Drug,  and  Cosmetic 


Act  (FFDCA)  as  amended  by  the  Food 
Quality  Protection  Act  of  1996  (FQPA). 
These  documents  are  the  preliminary 
ecological  risk  assessments  and  related 
documents  for  ethoprop,  methyl 
parathion,  temephos,  and  terbufos  and 
the  preliminary  human  health 
assessment  for  the  methyl  parathion. 
This  notice  also  starts  a  60-day  public 
comment  period  for  the  preliminary  risk 
assessments.  Comments  are  to  be 
limited  to  issues  directly  associated 
with  the  four  organophosphates  that 
have  risk  assessments  placed  in  the 
docket  and  should  be  limited  to  issues 
raised  in  those  documents.  By  allowing 
access  and  opportunity  for  comment  on 
the  preliminary  risk  assessments,  EPA  is 
seeking  to  strengthen  stakeholder 
involvement  and  help  ensure  our 
decisions  under  FQPA  are  transparent 
and  based  on  the  best  available 
information.  The  tolerance  reassessment 
process  will  ensure  that  the  United 
States  continues  to  have  the  safest  and 
most  abundant  food  supply.  The  Agency 
cautions  that  these  risk  assessments  are 
preliminary  assessments  only  and  that 
further  refinements  of  the  risk 
assessments  will  be  appropriate  for 
some,  if  not  all,  of  these  four  pesticides. 
These  documents  reflect  only  the  work 
and  analysis  conducted  as  of  the  time 
they  were  produced  and  it  is 
appropriate  that,  as  new  information 
becomes  available  and/or  additional 
analyses  are  performed,  the  conclusions 
they  contain  may  change. 
DATES:  Written  comments  on  these 
assessments  must  be  submitted  on  or 
before  February  16, 1999. 
ADDRESSES:  By  mail,  submit  written 
comments  in  tripUcate  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person, 
deliver  comments  to:  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  Confidential 
Business  Information  (CBI).  Information 
so  marked  will  not  be  disclosed  except 
in  accordance  with  procedures  set  forth 
in  40  CFR  part  2.  A  copy  of  the 
comment  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  will  be  included  in  the 
public  docket  without  prior  notice. 

To  request  a  copy  of  any  of  the 
preUminary  risk  assessments  and 
related  documents  Usted  in  this  notice. 


contact  or  visit  the  OPP  Pesticide 
Docket  at  the  addresses  given  in  this 
unit,  or  call  (703)  305-5805.  The  Docket 
staff  will  inform  callers  as  to  which  of 
the  documents  can  be  sent  directly  fi^m 
the  docket  and  which  need  to  be 
requested  fit)m  the  Freedom  of 
Information  Act  Office  due  to  their  bulk. 
The  public  docket  is  available  for  public 
inspection  in  Rm.  119  at  the  Virginia, 
address  given  in  this  unit  from  8:30  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 

Comments  and  data  may  also  be 
submitted  electronically  to:  opp- 
docket@epa.gov.  Follow  the  instructions 
under  Unit  II.  of  this  docimient.  No  CBI 
should  be  submitted  through  e-mail. 
Copies  of  the  preliminary  risk 
assessments  for  the  four 
organopbosphate  pesticides  may  also  be 
accessed  at:  http:  www.epa.gov/ 
oppsrrdl/op. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Angulo,  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  SW.. 
Washington.  DC  20460;  telephone:  (703) 
308-8004;  e-mail  address: 
angulo.karen@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

EPA  is  making  available  preliminary 
risk  assessments  that  have  been 
developed  as  part  of  EPA's  process  for 
making  reregistration  eligibility 
decisions  for  the  organopbosphate 
pesticides  and  for  tolerance 
reassessments  consistent  with  the 
FFDCA  as  amended  by  the  FQPA.  The 
Agency's  preliminary  ecological  effects 
risk  assessments  for  the  following  four 
organopbosphate  pesticides  are 
available  in  the  individual  pesticide 
dockets:  Ethoprop.  temephos.  and 
terbufos.  The  Agency's  preliminary 
human  health  and  ecological  efiiects  risk 
assessments  for  methyl  parathion  are 
also  available  in  the  docket. 

Included  in  the  individual  pesticide 
dockets  are  the  Agency's  preliminary 
risk  assessments.  As  additional 
comments,  reviews,  and  risk  assessment 
modifications  become  available,  these 
will  also  be  docketed  for  the  four 
organopbosphate  pesticides  Usted  in 
this  notice.  The  Agency  cautions  that 
these  risk  assessments  are  preliminary 
assessments  only  and  that  further 
refinements  of  the  risk  assessments  will 
be  appropriate  for  some,  if  not  all,  of 
these  four  pesticides.  These  documents 
reflect  only  the  work  and  analysis 
conducted  as  of  the  time  they  were 
produced  and  it  is  appropriate  that,  as 
new  information  becomes  available  and/ 
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c>  additional  analyses  are  performed, 
tie  conclusions  they  contain  may 
change. 

As  the  preliminary  risk  assessments 
for  the  remaining  organophosphate 
{(isticides  are  completed  and  registrants 
arte  given  a  30-day  review  period  to 
identify  possible  computational  or  other 
c  llear  errors  in  the  risk  assessment,  these 
risk  assessments  and  registrant 
i^ponses  will  be  placed  in  the 
individual  pesticide  dockets.  A  notice  of 
availability  for  subsequent  assessments 
^^11  appear  in  the  Federal  Register. 

[To  provide  users  with  the  most  recent 
i  [^formation  on  the  four 
o^ganophosphates,  EPA  has  also 
included  in  each  docket  the  Agency's 

ly  7. 1998,  "Hazard  Assessment  of  the 
anophosphates"  and  the  Agency's 

ly  9. 1998,  "FQPA  Safety  Factor 

commendations  for  the 

ganophosphates."  In  general,  these 

o  documents  were  completed  at  a 

[fferent  time  than  the  four  individual 
tsticide  preliminary  risk  assessments 
scussed  in  this  notice.  The  Agency 
tes  that  where  the  preliminary  risk 
sessments  are  inconsistent  with  the 
zard  Assessment  and  FQPA 
Assessment,  these  Assessments  will 
upersede  the  relevant  portions  of  the 
reliminary  risk  assessments  and  will 
'0  incorporated  into  the  revised 
irtdividual  pesticide  risk  assessments. 
'  lie  Agency  also  notes  that  these 
documents  reflect  only  the  work  and 
iitialysis  conducted  as  of  the  time  they 
'  ^^ere  produced,  and  as  new  information 
becomes  available  and/or  additional 
itiialyses  are  performed,  the  conclusions 
tl^ey  contain  may  change. 

1  The  Agency  is  providing  an 
( )pportunity,  through  this  notice,  for 
:  nterested  parties  to  provide  written 
comments  and  input  to  the  Agency  on 
ue  preliminary  risk  assessments  for  the 
chemicals  speciHed  in  this  notice.  Such 
comments  and  input  could  address,  for 
Kample,  the  availability  of  additional 

ta  to  further  refine  the  risk 
^sessments,  such  as  percent  crop 
ated  information  or  submission  of 

i^sidue  data  from  food  processing 
judies,  or  could  address  the  Agency's 
isk  assessment  methodologies  and 
assumptions  as  applied  to  these  specific 
hemicals.  Comments  should  be  limited 
)  issues  raised  within  the  preliminary 
sk  assessments  and  associated 
iocuments.  EPA  will  provide  other 
opportunities  for  public  comment  on 
]jdier  science  issues  associated  with  the 
organophosphate  tolerance  reassessment 
jrogram.  Failure  to  comment  on  any 
ilich  issues  as  part  of  this  opportunity 
4  ill  in  no  way  prejudice  or  limit  a 
:  smmenter's  opportunity  to  participate 
'  illy  in  later  notice  and  comment 


processes.  All  comments  should  be 
submitted  by  February  16, 1999  of  the 
Agency  record  for  each  individual 
pesticide  to  which  they  pertain. 

II.  Public  Record  and  Electronic 
Submissions 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  has  been 
established  for  this  notice  under  the 
following  docket  control  numbers. 
When  submitting  written  or  electronic 
comments  regarding  the  four 
organophosphates,  use  the  following 
docket  control  numbers: 


Chemical 

GPP  Docket  No. 

Ethoprop 
Methyl  parathion 
Temephos 
Terbufos 

OPP-34144A 
OPP-34161 
OPP-34147A 
OPP-34139A 

A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  Virginia  address 
in  "ADDRESSES"  at  the  beginning  of 
this  document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epa.gov 

Electronic  comments  must  be 
submitted  as^  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  file  format  or  ASCII 
file  format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  appropriate  docket  control  number 
OPP-34158.  Electronic  comments  on 
this  notice  may  be  filed  online  at  many 
Federal  Depository  Libraries. 

List  of  Subjects 

Environmental  protection,  Chemicals, 
Pesticides  and  pests. 

Dated:  December  14, 1998. 

Jack  E.  Housenger, 

Director,  Special  Review  and  Reregistmtion 
Division,  Office  of  Pesticide  Programs. 

IFR  Doc.  98-33631  Filed  12-17-98;  8:45  ami 
BILUNO  COO^  66M>-60-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[PB-402404-OR;  FRL-6049-7] 

Lead-Based  Paint  Activities  in  Target 
Housing  and  Child-Occupied  Facilities; 
State  of  Oregon  Authorization  of  Lead- 
Based  Paint  Activities  Program 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice:  final  approval. 

summary:  On  March  31.  1998,  the  State 
of  Oregon  submitted  an  application  for 
EPA  approval  to  administer  and  enforce 
training  and  certification  requirements, 
training  program  accreditation 
requirements,  and  work-practice 
standards  for  lead-based  paint  activities 
in  target  housing  and  child-occupied 
facilities  under  section  402  of  the  Toxic 
Substances  Control  Act  (TSCA).  This 
notice  announces  the  approval  of 
Oregon's  application,  and  the 
authorization  of  the  Oregon  State  Health 
Division's  Lead-Based  Paint  Activities 
Program  to  apply  in  the  State  of  Oregon 
effective  September  3, 1998,  in  lieu  of 
the  corresponding  Federal  program 
under  section  402  of  TSCA. 
DATES:  Lead-Based  Paint  Activities 
Program  authorization  was  granted  to 
the  State  of  Oregon  effective  on 
September  3, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Ross,  Regional  Lead 
Coordinator,  Environmental  Protection 
Agency,  Region  X,  1200  Sixth  Ave., 
WCM-128.  Seattle.  WA  98101. 
telephone:  (206)  553-1985,  e-mail 
address:  ross.barbara@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  October  28. 1992,  the  Housing  and 
Community  Development  Act  of  1992, 
Pub.  L.  102-550,  became  law.  Title  X  of 
that  statute  was  the  Residential  Lead- 
Based  Paint  Hazard  Reduction  Act  of 
1992.  That  Act  amended  TSCA  (15 
U.S.C.  2601  et  seq.)  by  adding  Title  IV 
(15  U.S.C.  2681-2692),  entitled  "Lead 
Exposure  Reduction." 

Section  402  of  TSCA  (15  U.S.C.  2682) 
authorizes  and  directs  EPA  to 
promulgate  final  regulations  governing 
lead-based  paint  activities  in  target 
housing,  public  and  commercial 
buildings,  bridges,  and  other  structures. 
Those  regulations  are  to  ensure  that 
individuals  engaged  in  such  activities 
are  properly  trained,  that  training 
programs  are  accredited,  and  that 
individuals  engaged  in  these  activities 
are  certified  and  follow  documented 
work-practice  standards.  Under  section 
404  of  TSCA  (15  U.S.C.  2684).  a  State 
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may  seek  authorization  from  EPA  to 
administer  and  enforce  its  own  lead- 
based  paint  activities  program. 

On  August  29. 1996  (61  PR  45777) 
(FRLr-5389-9).  EPA  promulgated  final 
TSCA  section  402/404  regulations 
governing  lead-based  paint  activities  in 
target  housing  and  child-occupied 
facilities  (a  subset  of  public  buildings). 
Those  regulations  are  codified  at  40  CFR 
part  745.  and  allow  both  States  and 
Indian  Tribes  to  apply  for  program 
authorization.  Pursuant  to  section 
404(h)  of  TSCA  (15  U.S.C.  2684(h)).  EPA 
is  to  establish  the  Federal  program  in 
any  State  or  Tribal  Nation  without  its 
own  authorized  program  in  place  by 
August  31. 1998. 

States  and  Tribes  that  choose  to  apply 
for  program  authorization  must  submit 
a  complete  appUcation  to  the 
appropriate  Regional  EPA  Office  for 
review.  Those  applications  will  be 
reviewed  by  EPA  within  180  days  of 
receipt  of  the  complete  application.  To 
receive  EPA  approval,  a  State  or  Tribe 
must  demonstrate  that  its  program  is  at 
least  as  protective  of  human  health  and 
the  environment  as  the  Federal  program, 
and  provides  for  adequate  enforcement 
(section  404(b)  of  TSCA.  15  U.S.C. 
2684(b)).  EPA's  regulations  (40  CFR  part 
745,  subpart  Q)  provide  the  detailed 
requirements  a  State  or  Tribal  program 
must  meet  in  order  to  obtain  EPA 
approval. 

Notice  of  Oregon's  application,  a 
solicitation  for  public  comment . 
regarding  the  appUcation.  and 
background  information  supporting  the 
application  was  published  in  the  July 
16. 1998.  Federal  Register  (63  FR 
38402)  (FRL-5799-5).  As  determined  by 
EPA's  review  and  assessment.  Oregon's 
application  successfully  demonstrated 
that  the  State's  Lead-Based  Paint 
Activities  Program  achieves  the 
protectiveness  and  enforcement  criteria, 
as  required  for  Federal  authorization. 
Furthermore,  no  public  comments  were 
received  regarding  any  aspect  of 
Oregon's  application. 

n.  Federal  Overfiling 

Section  404(b)  of  TSCA.  makes  it 
unlawful  for  any  person  to  violate,  or 
fail,  or  refuse  to  comply  with,  any 
requirement  of  an  approved  State  or 
Tribal  program.  Therefore,  EPA  reserves 
the  right  to  exercise  its  enforcement 
authority  imder  TSCA  against  a 
violation  of.  or  a  failure,  or  refusal  to 
comply  with,  any  requirement  of  an 
authorized  State  or  Tribal  program. 

m.  Withdrawal  of  Authorization 

Pursuant  ttJ  section  404(c)  of  TSCA. 
the  Administrator  may  withdraw  a  State 
or  Tribal  lead-based  paint  activities 


program  authorization,  after  notice  and 
opportunity  for  corrective  action,  if  the 
program  is  not  being  administered  or 
enforced  in  compliance  with  standards, 
regulations,  and  other  requirements 
established  luider  the  authorization.  The 
procedures  EPA  will  follow  for  the 
withdrawal  of  an  authorization  are 
found  at  40  CFR  745.324(1). 

IV.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

EPA's  actions  on  State  or  Tribal  lead- 
based  paint  activities  program 
appUcations  are  informal  adjudications, 
not  rules.  Therefore,  the  requirements  of 
the  Regulatory  Flexibility  Act  (RFA,  5 
U.S.C.  601  et  seq.],  the  Congressional 
Review  Act  (5  U.S.C.  801  et  seq.). 
Executive  Order  12866  [Regulatory 
Planning  and  Review,  58  FR  51735, 
October  4, 1993),  and  Executive  Order 
13045  [Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  62  FR  1985,  April  23, 1997),  do 
not  apply  to  this  action.  This  action 
does  not  contain  any  Federal  mandates, 
and  therefore  is  not  subject  to  the 
requirements  of  the  Unfiinded  Mandates 
Reform  Act  (2  U.S.C.  1531-1538).  In 
addition,  this  action  does  not  contain 
any  information  collection  requirements 
and  therefore  does  not  require  review  or 
approval  by  the  Office  of  Management 
and  Budget  (OMB)  imder  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local,  or  Tribal  government, 
imless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliimce  costs  incurred  by  those 
governments.  If  the  mandate  is 
imfunded,  EPA  must  provide  to  OMB  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local,  and  Tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
conmiimications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and 
Tribal  govenunents  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 


Today's  action  does  not  create  an 
imfunded  Federal  mandate  on  State, 
local,  or  Tribal  governments.  This  action 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  action. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19, 1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  commimities  of  Indian  Tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compUance 
costs  incurred  by  the  Tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  Tribal 
govenunents,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  Tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  tmiquely  affect  their 
communities." 

Today's  action  does  not  significantly 
or  uniquely  affect  the  commimities  of 
Indian  Tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  aHiect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  action. 

Authority:  IS  U.S.C  2682,  2684. 
List  of  Subjects 

Environmental  protection.  Hazardous 
substances.  Lead,  Reporting  and 
recordkeeping  requirements. 

Dated:  Decemlwr  10, 1998. 

Chuck  aarke. 

Regional  Administrator,  Region  X. 

IFR  Doc.  98-33632  Filed  12-17-98;  8:45  am) 
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F^EDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Approved  by  Office  of  Management 
and  Budget 

lt)0cember9, 1998. 

The  Federal  Communications 
(tjommission  (FCC)  has  received  Office 
(»f  Management  and  Budget  (0MB) 
iipproval  for  the  following  public 
i  I  [formation  collection  pursuant  to  the 

'iperwork  Reduction  Act  of  1995,  Pub. 
104-13.  An  agency  may  not  conduct 
()  ■  sponsor  a  collection  of  information 
mless  it  displays  a  currently  valid 
control  number.  Not  withstanding  any 
()  her  provisions  of  law,  no  person  shall 

)  5  subject  to  any  penalty  for  failing  to 
comply  with  a  collection  of  information 
subject  to  the  Paperwork  Reduction  Act 
I PRA)  that  does  not  display  a  valid 
I  :pntrol  number.  Questions  concerning 

]  le  0MB  control  numbers  and 
I!  (piration  dates  should  be  directed  to 

iidy  Boley.  Federal  Communications 

:  ommission.  (202)  418-0214. 

iederal  Communications  Commission 

OMB  Control  No.:  3060-0867. 

Expiration  Date:  03/31/99. 

Title:  Requests  for  Waiver  of  Section 
2b.l8(c)  of  the  Commission's  Rules 
;  egarding  Compatibility  with  Enhanced 
m  Emergency  Calling  Systems. 

Form  iVo.:N/A. 

Estimated  Annual  Burden:  72,000 
ijinual  hours;  .40  hours  per  response; 
1 ,800  responses. 

Needs  and  Uses:  The  various 
:oordination,  certification,  and  consent 
rjquirements  will  ensure  licensee 
:ompliance  with  Commission  rules  and 
r  jgulations,  and  ensure  that  licensees 
continue  to  fulfill  their  statutory 
r  jsponsibilities  in  accordance  with  the 
[  ommunications  Act  of  1994.  The 
r  squirements  will  also  help  to  ensure 
t  lat  individuals  who  use  TTY  devices 
V  /ill  be  able  to  utilize  such  devices  to 
nake  emergency  911  calls. 

[  ederal  Communications  Commission. 
S  hirley  S.  Suggs, 
( 'hief.  Publications  Branch. 
•R  Doc.  98-33485  Filed  12-17-98;  8:45  am] 
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EDERAL  ELECTION  COMMISSION 
!  »unshine  Act  Meeting 
i  iGENCY:  Federal  Election  Commission. 


DATE  AND  TIME:  Tuesday.  January  5, 1999 

at  10  a.m. 

PLACE:  999  E  Street,  N.VV.,  Washington, 

DC. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEIMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C. 
§437c. 

Audits  conducted  pursuant  to  2  U.S.C. 
§437g.  §  438(b).  and  Title  26.  U.S.C.  Matters 
concerning  participation  in  civil  actions  or 
proceedings  or  arbitration.  Internal  personnel 
rules  and  procedures  or  matters  affecting  a 
particular  employee. 
»         •         *         •         » 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Ron  Harris.  Press  Officer, 

Telephone:  (202)  694-1220. 

Kathleen  Ryan, 

Special  Assistant  to  the  Secretary  of  the 

Commission. 

IFR  Doc.  98-33752  Filed  12-16-98;  2:41  pm] 

BILUNQ  CODE  C715-01-4M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collective 
Activities:  Proposed  Collection; 
Comment  Request 

action:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agency,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  continuing 
information  collections.  In  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3506(c)(2)(A)),  this 
notice  seeks  comments  concerning  the 
collection  of  community  floodplain 
management  information  pertaining  to 
the  National  Flood  Insurance  Program 
(NFIP).  Specifically,  comments  cire 
encouraged  to  be  submitted  about  the 
currently  used  Community  Visit  Report 
(CAV)  form  and  Community  Contact 
Report  (CAC)  form.  Both  of  these  forms 
are  used  to  gather  information  regarding 
local  community  floodplain 
management  activities. 

SUPPLEMENTARY  INFORMATION: 
The  National  Flood  Insurance  Act  of 
1968.  Section  1361  authorizes  the 
development  of  criteria  that  will  assist 
in  reducing  the  damage  of  fioods. 


Communities  that  join  the  NFIP  adopt 
these  criteria  through  local  ordinances. 
The  CAV  and  CAC  process  serves  a  duel 
role.  It  provides  a  means  for  FEMA  to 
give  technical  assistance  about 
floodplain  management  to  communities. 
Additionally,  it  affords  FEMA  an 
opportunity  to  measure  the  effectiveness 
and  successes  of  local  floodplain 
management  activities  in  support  for  the 
NEIP.  The  data  and  information 
obtained  through  the  CAV  and  CAC 
process  is  used  to  make  program  and 
policy  changes  to  improve  the  NFIP. 
The  knowledge  gained  from  discussing 
implementation  of  the  NEIP  by  local 
community  official  is  critical  to  keeping 
the  NFIP  up  to  date  and  current. 

Collection  of  Information 

Title:  Effectiveness  of  a  Community's 
Implementation  of  the  National  Flood 
Insurance  Program:  Community 
Assistant  Contact  (CAC)  Report  and 
Community  Assistant  Visit  (CAV) 
Report. 

Type  of  Information  Collection . 
Extension  of  a  currently  approved 
collection. 

OMB  Number:  3067-0198. 

Form  Numbers:  FEMA  Form  81-68, 
Community  Contact  Report  (CAC). 
FEMA  Form  81-68,  Community  Visit 
Report  (CAV) 

Abstract:  FEMA's  National  Flood 
Insurance  Program  (NEIP)  Community 
Assistant  Program  (CAP)  is  designed  to 
assure  that  communities  participating  in 
the  NFIP  are  achievingthe  flood  loss 
reduction  objectives  of  the  program.  The 
CAP  also  provides  needed  floodplain 
management  assistance  services  to  NFIP 
communities  to  identify,  prevent,  and 
resolve  floodplain  management  issues 
before  they  develop  into  problems 
requirement  enforcement  actions.  The 
Community  Assistant  Contact  (CAC)  is 
a  telephone  contact  or  brief  visit  with 
NFIP  community  to  determine  if 
program-related  problems  exist  and 
offer  assistance.  The  Community 
Assistant  Visit  (CAV)  is  a  scheduled 
visit  to  NFIP  communities  for  the 
purpose  of  conducting  a  comprehensive 
assessment  of  the  community's 
floodplain  management  program  and  to 
assist  the  community  in  understanding 
the  NFIP  and  its  requirements  and 
implementing  effective  flood  loss 
reduction  measures. 

Affected  Public:  State.  Local  and 
Tribal  Government 

Estimated  Total  Annual  Burden 
Hours: 
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FEMA  forms 


81-68  

81-69  

Total 


Number  of 

respondents 

(A) 


1.900 
1.900 
3.800 


Frequency 
of  re^onse 


Hours  per 
response 


Annual  bur- 
den hours 
(AxBxC) 


3.800 
11.400 
15.200 


Estimated  Cost:  $380,500. 
COMMENTS:  Written  comments  are 
solicited  to  (a)  evaluate  whether  the 
proposed  data  collection  is  necessary  for 
the  proper  performance  of  the  agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  response,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses.  Comments  should  be 
received  within  60  days  of  the  date  of 
this  notice. 

ADDRESSES:  Interested  persons  should 
submit  written  comments  to  Muriel  B. 
Anderson.  FEMA  Information 
Collections  OfBcer,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW. 
Room  316.  Washington,  DC  20472. 
Telephone  number  (202)  646-2625. 
FAX  number  (202)  646-3524  or  e.mail 
address  muriel.anderson@fema.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Robert  F.  Shea,  Director, 
Program  Support  ENvision,  Mitigation 
Directorate  (202)  646-4621  for 
additional  information.  Contact  Ms. 
Anderson  at  (202)  646-2625  for  copies 
of  the  proposed  collection  of 
information. 

Dated:  December  11, 1998. 
Muriel  B.  Andanon, 

Acting  Director,  Program  Services  Division, 
Operations  Support  Directorate. 
[FR  Doc.  98-33579  Filed  12-17-98;  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

FEMA-12S7-OR] 

Texas;  Amendment  No.  7  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Texas 
(FEMA-1257-DR),  dated  October  21, 
1998,  and  related  determinations. 
EFFECTIVE  DATE:  December  7, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  In  a  letter 
dated  December  7. 1998.  the  President 
amended  his  initial  declaration  letter  to 
reflect  the  incident  period  for  this 
disaster  as  October  17, 1998,  through 
and  including  November  15. 1998. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program) 

Dennis  H.  Kwaitkowald, 

Deputy  Associate  Director,  Response  and 
Recovery  Directorate. 

IFR  Doc  98-33577  Filed  12-17-98;  8:45  amj 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 


[FEMA-12S7-DR] 

Texas;  Amendment  No.  8  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Texas. 
(FEMA-1257-DR),  dated  October  21, 
1998,  and  related  determinations. 
EFFECTIVE  DATE:  Dec«nber  7, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  Texas, 
is  hereby  amended  to  include  following 


areas  among  those  areas  determined  to 
have  been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
October  21. 1998: 

Grimes,  Polk,  and  Trinity  Counties  for 
Individual  Assistance. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Prc^ram.) 

Dennis  H.  KwriatkowBki, 

Deputy  Associate  Director,  Response  and 
Recovery  Directorate. 

[FR  Doc.  98t33578  Filed  12-17-98;  8:45  am] 
BiLUNQ  cooE  tn»-ta-9 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banit  Holding  Companies 

The  companies  Usted  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regidations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  die 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  compUes  with  the 
standards  in  section  4  of  the  BHC  Act 
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1  Jnless  otherwise  noted,  nonbanking 

tivities  will  be  conducted  throughout 

e  United  States. 

Unless  otherwise  noted,  comments 

;arding  each  of  these  applications 
piust  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
dovemors  not  later  than  January  11, 
1698. 

I ,  A.  Federal  Reserve  Bank  of  Cleveland 
(Paul  Kaboth,  Banking  Supervisor)  1455 
Eiast  Sixth  Street,  Cleveland,  Ohio 
44101-2566: 
1  1.  John  B.  Turner  Holding  Company, 
fckson,  Kentucky;  to  become  a  bank 
ijolding  company  by  acquiring  100 

rcent  of  the  voting  shares  of  Marie  R. 
'umer  Holding  Company,  Jackson, 
entucky,  and  Qtizens  Bank  &  Trust 

mpany  of  Jackson,  Jackson,  Kentucky. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63102- 
0034: 

;    I.  BCC Bancshares,  Inc.,  Hardin, 
Illinois;  to  become  a  bank  holding 
Company  by  acquiring  100  percent  of 
"  e  voting  shares  of  Bank  of  Calhoun 

lunty,  Hardin,  Illinois. 

C  Federal  Reserve  Bank  of  San 
icisco  (Maria  Villanueva,  Manager 
pif  Analytical  Support,  Consiuner 
{Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 
jj  1.  Umpqua  Holdings  Corporation, 
Roseburg,  Oregon;  to  become  a  bank 
fajolding  company  by  acquiring  100 
percent  of  the  voting  shares  of  South 
Umpqua  State  Bank,  Roseburg,  Oregon. 

y  Boaid  of  Governors  of  the  Federal  Reserve 

Siystem.  December  14. 1998. 

Robert  deV.  Frieisoii, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  98-33494  Filed  12-17-98;  8:45  am] 
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EDERAL  RESERVE  SYSTEM 

F^onnations  of,  Acquisitions  by,  and 
of  Banii  Holding  Companies 

The  companies  listed  in  this  notice 
ive  applied  to  the  Board  for  approval, 
ursuant  to  the  Bank  Holding  Company 
ct  of  1956  (12  U.S.C.  1841  et  seq.) 
tpHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 

Bad  regulations  to  become  a  bank 
olding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
^eluding  the  companies  listed  below. 

The  applications  listed  below,  as  well 
lb  other  related  filings  required  by  the 
:  oard,  are  available  for  immediate 


inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  14, 
1999. 

A.  Federal  Reserve  Bank  of  Qiicago 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

].  Avondale  Financial  Corp.,  Chicago, 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Coal  Qty 
Corporation,  Chicago,  Illinois,  and 
Manufacturers  Corporation,  Qiicago, 
Illinois,  and  thereby  indirectly  acquire 
Manufacturers  National  Bank,  Chicago, 
Illinois. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Manager 
of  Analytical  Support,  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1.  United  Security  Bancorporation, 
Spokane,  Washington;  to  merge  with 
Bancwest  Financial  Corporation,  Walla 
Walla,  Washington,  and  thereby 
indirectly  acquire  the  Bank  of  the  West, 
Walla  Walla,  Washington. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  15, 1998. 
Roiiert  deV.  Friersoii, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  98-33608  Filed  12-17-98;  8:45  am] 
BILLmO  COOE  ttlO-OI-F 


FEDERAL  RESERVE  SYSTEIM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  In  Permissit>le  Nonbanking 
Activities;  Correction 

This  notice  corrects  a  notice  (FR  Doc. 
98-32550)  published  on  page  67693  of 
the  issue  for  Tuesday,  December  8, 
1998. 

Under  the  Federal  Reserve  Bank  of 
Richmond  heading,  the  entry  for 
BankAmerica  Corporation,  Charlotte, 
North  Carolina;  BancWest  Corporation, 


Honolulu,  Hawaii;  BB&T  Corporation, 
Winston-Salem,  North  Carolina;  First 
Union  Corporation,  Charlotte,  North 
Carolina;  SunTrust  Banks,  Inc.,  Atlanta. 
Georgia;  Wachovia  Corporation, 
Winston-Salem,  North  Carolina;  and 
TAons  Bancorporation,  Salt  Lake  Qty, 
Utah,  is  revised  to  read  as  follows: 

B.  Federal  Reserve  Bank  of 
Riclimond(A.  Linwood  Gill  in.  Assistant 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Vir^nia  23261-4528: 

1.  BankAmerica  Corporation, 
Charlotte,  North  Carolina;  BancWest 
Corporation,  Honolulu,  Hawaii;  BB&T 
Corporation,  Winston-Salem,  North 
Carolina;  First  Union  Corporation, 
Charlotte,  North  Carolina;  SimTrust 
Banks,  Inc.,  Atlanta,  Georgia;  Wachovia 
Corporation,  Winston-Salem,  North 
Carolina;  and  Zions  Bancorporation, 
Salt  Lake  City,  Utah;  to  acquire  H&S 
Holding  Company,  Maitland,  Florida; 
and  thereby  indirectly  acquire  HONOR 
Technologies,  Inc.,  Maitland,  Florida, 
and  STAR  Systems,  Inc.,  San  Diego, 
CaUfomia,  and  thereby  engage  in  certain 
data  processing  and  electronic  funds 
transfer  services,  management 
consulting  services,  and  check 
verification  services,  pursuant  to  §§ 
225.28  (b)(2),  (b)(9)  and  (b)(14)  of 
Regulation  Y.  These  activities  will  be 
conducted  worldwide. 

Comments  on  this  application  must 
be  received  by  December  30, 1998. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  14, 1998. 

Robert  deV.  Frieraon, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  98-33492  Filed  12-17-98:  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  In 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  In  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  hsted  laelow,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  pei-.nissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 
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Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  oflices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  January  11, 1998. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

1.  Chambers  Bancshares,  Inc., 
Danville,  Arkansas,  and  its  wholly 
owned  subsidiary,  Gommimity 
Investment,  Inc.,  Elkins,  Arkansas;  to 
acquire  Community  Bank,  F.S.B., 
Elkins,  Arkansas,  and  thereby  engage  in 
operating  a  savings  and  loan 
association,  pursuant  to  § 
225.28(b)(4)(ii)  of  Regulation  Y. 

Board  of  Govemors  of  the  Federal  Reserve 
System,  December  14, 1998. 

Robert  deV.  Frienon, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  98-33493  Filed  12-17-98;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Notica  of  Proposals  to  Engage  in 
Pennissibia  Nonbanking  Activities  or 
to  Acquire  Companies  ttiat  are  Engage 
in  Parmlssibia  Nonbanking  Activities; 
Correctton 

This  notice  corrects  a  notice  (FR  Doc. 
98-31847)  published  on  page  66187  of 
the  issue  for  Tuesday,  December  1, 
1998. 

Under  the  Federal  Reserve  Bank  of 
Cleveland  heading,  the  entry  for  Mellon 
Bank  Corporation,  Pittsburgh, 
Pennsylvania,  is  revised  to  read  as 
follows: 

A.  Federal  Reserve  Bank  of  Cleveland 
(Paul  Kaboth,  Banking  Supervisor)  1455 
East  Sixth  Street.  Cleveland,  Ohio 
44101-2566: 

1.  Mellon  Bank  Corporation, 
Pittsburgh,  Pennsylvania;  to  engage  de 
novo  through  its  subsidiary,  Mellon 
Financial  Markets,  Inc.,  Pittsburgh, 
Pennsylvania,  in  underwriting  and 
dealing  in  all  types  of  debt  and  equity 
securities  on  a  limited  basis,  pursuant  to 
the  conditions  set  forth  in  12  CFR 
225.200;  in  agency  transaction  services 
for  customer  investments,  pursuant  to  § 
225.28(b)(7)  of  Regulation  Y;  in 
investment  transactions  as  principal, 
pursuant  to  §  225.28(b)(8)  of  Regulation 


Y;  and  in  providing  financial  and 
investment  advice,  pursuant  to  § 
225.28(b)(6)  of  Regulation  Y. 

Comments  on  this  application  must 
be  received  by  December  29, 1998. 

Board  of  Govemors  of  the  Federal  Reserve 
System,  December  15, 1998. 
Robert  deV.  Frienon, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  98-33609  Filed  12-17-98;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

[Docket  No.  R-1032] 

S«ttiement-day  Finaiity  for  Automated 
Clearing  House  Credit  Transactions 

AGENCY:  Board  of  Govemors  of  the 
Federal  Reserve  System. 

ACnON:  Notice. 

SUMINARY:  The  Board  is  requesting 
comment  on  the  benefits  and  drawbacks 
of  providing  settlement  finality  on  the 
morning  of  the  settlement  day  for  ACH 
credit  transactions  processed  by  the 
Federal  Reserve. 

DATES:  Comments  must  be  submitted  on 
or  before  March  18, 1999. 

ADDRESSES:  Comments  should  refer  to 
Docket  No.  R-1032  and  may  be  mailed 
to  Ms.  Jennifer  J.  Johnson.  Secretary. 
Board  of  Govemors  of  the  Federal 
Reserve  System,  20th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20551.  Comments  may  also  be 
delivered  to  the  Board's  mail  room 
between  8:45  a.m.  and  5:15  p.m.  on 
weekdays,  and  to  the  seciuity  control 
room  at  all  other  times.  The  mail  room 
and  the  security  control  rooms  are 
accessible  from  the  courtyard  entrance 
on  20th  Street  between  Constitution 
Avenue  and  C  Street,  NW.  Conunents 
will  be  available  for  inspection  and 
copying  by  members  of  the  public  in  the 
Freedom  of  Information  Office,  Room 
MP-500,  between  9:00  a.m.  and  5:00 
p.m.  weekdays,  except  as  provided  in 
section  261.8  of  the  Board's  Rules 
Regarding  Availability  of  Information. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Wesley  M.  Hom,  Manager,  ACH 
Payments  (202/452-2756);  Myriam  Y. 
Payne,  Senior  Financial  Services 
Analyst,  Payment  Systems  Risk  and  Net 
Settlement  (202/452-3219);  Jeffi^y  S.  H. 
Yeganeh,  Senior  Financial  Services 
Analyst  (202/728-5801),  Division  of 
Reserve  Bank  Operations  and  Pajrment 
Systems;  for  the  hearing  impaired  only, 
contact  Diane  Jenkins, 
Telecommunication  Device  for  the  Deaf 
(TDD)  (202/452-3544). 


SUPPI.EMENTARY  INFORMATION: 
I.  Background 

The  Board  is  considering  the  merits  of 
providing  settlement  finality  on  the 
morning  of  the  settlement  day  for  ACH 
credit  transactions  processed  by  the 
Federal  Reserve  Banks.  The  issue  of 
settlement  finality  for  ACH  transactions 
processed  by  the  Reserve  Banks  has 
been  a  subject  of  industry  discussion 
since  the  1980s.  Currently,  the  Reserve 
Bank's  imiform  ACH  operating  circular 
gives  the  Reserve  Banks  the  right  to 
reverse  settlement  for  either  debit  or 
credit  transactions  imtil  8:30  a.m. 
eastern  time  on  the  morning  of  the 
business  day  following  the  settlement 
day.  A  Reserve  Bank  can  reverse 
settlement  if  it  does  not  receive  actually 
and  finally  collected  fimds  from  the 
depository  institution  funding  the 
payments  (the  originating  depository 
financial  institution  (ODFI)  in  the  case 
of  credit  transactions  or  the  receiving 
depository  financial  institution  (RDFI) 
in  the  case  of  debit  transactions)  by  8:30 
a.m.  eastern  time  on  the  morning  of  the 
business  day  following  the  settlement 
day,  with  notification  to  the  ODFIs  and 
RDFIs  as  soon  as  possible  thereafter.  In 
comparison,  private-sector  ACH 
operators  provide  settlement  finality 
either  on  the  setUement  day  or  on  the 
business  day  after  the  settlement  day, 
depending  on  the  type  of  net  settlement 
arrangement  the  operator  uses.  The 
Board  expects  that  all  private-sector 
ACH  operators  will  be  able  to  provide 
settlement-day  finality  to  their 
customers  once  the  Reserve  Banks  fully 
implement  their  enhanced  settlement 
service  (63  FR  60000,  November  6, 
1998). 

The  Board  requested  comment  on 
proposals  to  improve  settlement  finality 
for  ACH  transactions  processed  by  the 
Reserve  Banks  in  1986  and  1989.  The 
1986  proposal  would  have  provided 
settlement  finality  for  ACH  credit 
transactions  of  $5,000  or  less  at  1:00 
p.m.  local  time  on  the  settiement  day 
and  for  ACH  credit  transactions  of  more 
than  $5,000  and  ACH  debit  transactions 
when  the  Reserve  Bank  received 
actually  and  finally  collected  fimds  (51 
FR  45043,  December  16, 1986).  The 
1989  proposal  would  have  provided 
settlement  finality  for  ACH  credit 
transactions  at  6:30  p.m.  local  time  on 
the  settlement  day  and  for  ACH  debit 
transactions  at  10:00  a.m.  local  time  on 
the  business  day  after  settlement. 
Commenters  did  not  support  either 
proposal  because  neither  provided 
finality  at  the  opening  of  business  on 
the  settlement  day  (54  FR  8822,  March 
2,1989). 
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C  >ver  the  last  several  years,  there  have 
be  ( n  renewed  calls  for  the  Reserve 
Bi  J  tks  to  improve  the  Rnality  of  the 
A\M  mechanism  to  reduce  the 
interbank  settlement  risk.  The 
S^tjtlement  Risk  Management  Task 
Fdfce,  sponsored  by  the  National 
A^omated  Clearing  House  Association 
(NACHA)  and  the  National  Organization 
ofl  Clearing  Houses,  and  NACHA 's 
V^^on  2000  report  called  for  finality  of 
settlement  at  opening  of  business  on  the 
settlement  day  for  ACH  credit 
transactions.  In  addition,  the  January 
1^98  report  of  the  Committee  on  the 
Federal  Reserve  in  the  Payments 
Mechanism  stated  that  the  Federal 
Reserve  would  explore  changes, 
inoluding  changes  to  ACH  finality,  that 
CQipld  more  effectively  support  the 
nefds  of  existing  and  emerging  retail 
payments  methods.' 

The  credit  risks  associated  with  ACH 
debit  transactions  and  ACH  credit 
transactions  are  different  and,  thus,  the 
Board  believes  that  each  must  be 
addressed  separately.  In  the  case  of  ACH 
debit  transactions,  the  ODFI  is  exposed 
toj  two  kinds  of  credit  risk  when  it 
mokes  funds  available  to  the  originator. 
FuBt,  the  ODFI  is  exposed  to  the  risk 
tljit  the  RDFI  may  fail  and  that  the 
settlement  for  the  entries  would  be 
rentersed.  Second,  the  ODFI  is  exposed 
to  Credit  risk  if  the  RDFI  retiuns  the 
itein  within  its  return  deadline,  or  as 
looig  as  sixty  days  later  in  the  case  of  an 
u^uthorized  transaction.  Because  the 
RDFI's  ability  to  retvun  items  would 
reptiain  unchanged  under  any  proposal 
tq  improve  settlement  finality  for  debit 
actions,  speeding  the  settlement 
ility  would  not  materially  reduce  the 
)FI's  credit  risk.  As  a  result,  the  Board 
lot  seeking  comment  on  any  change 
toi  the  finality  for  settlement  of  ACH 
debit  transactions. 

The  Board,  however,  is  considering 
whether  there  is  merit  in  providing 
seijtlement  finality  on  the  morning  of  the 
seljtlement  day  for  ACH  credit 
trahsactions  processed  by  the  Federal 
Reserve.  Specifically,  the  Board  is 
isidering  making  the  settlement  for 
[  credit  transactions  final  when 
ted,  which  is  currently  8:30  a.m. 
tern  time  on  the  day  of  settlement.  In 
I  case  of  ACH  credit  transactions, 
^CHA  rules  require  that  the  RDFI 
<e  funds  available  to  its  customers  on 


'*  ICommittee  on  the  Federal  Reserve  in  the 
Payments  Mechanism,  The  Federal  Reserve  in  the 
Payments  Mechanism  (Board  of  Governors  of  the 
Federal  Reserve  System,  January  1996),  p.  33.  The 
repDrt  can  be  found  on  the  Board's  website  at  http:/ 
/v  yvr.  iiederalreserve.gov/bowddocs/press/General/ 
1<  ( 8/19080105. 


the  settlement  day.^  As  a  result,  the 
RDFI  is  at  risk  if  (1)  the  ODFI  fails,  (2) 
its  customers  withdraw  funds  that  have 
been  made  available  before  the 
settlement  was  final,  (3)  the  Reserve 
Banks  later  reverse  the  settlement,  and 
(4)  the  RDFI  is  unable  to  recover  the 
funds  from  its  customers. 

The  Board  believes  that  if  the  Federal 
Reserve  were  to  provide  settlement-day 
finality  for  ACH  credit  transactions,  it 
should  adopt  risk  control  measures 
commensurate  with  those  used  in 
connection  with  other  Federal  Reserve 
services  with  similar  finality 
characteristics.  Current  risk  control 
measures  for  the  ACH  service  include  ex 
post  monitoring  of  daylight  overdraft 
trends,  requiring  an  ODFI  at  imminent 
risk  of  failure  to  prefimd  the  value  of  the 
ACH  transactions  it  originates,  and 
reversing  ACH  credit  transactions  if  an 
ODFI  is  imable  to  settle  for  those 
transactions.  Under  these  risk  control 
measures,  the  Reserve  Banks  have  never 
reversed  a  settled  ACH  credit  file  due  to 
the  failure  of  an  ODFI,  which  has 
contributed  to  the  public's  confidence 
in  the  ACH  system.  Because  of  this 
success,  some  commenters  on  the 
previous  proposals  have  concluded  that 
the  current  risk  control  measures  are 
sufficient  to  allow  the  Reserve  Banks  to 
provide  finality  at  the  opening  of 
business  on  the  settlement  day  without 
the  adoption  of  more  stringent  risk 
controls.  The  Board,  however,  does  not 
beUeve  that  these  measiues  provide 
Reserve  Banks  with  adequate  protection 
bora  settlement  risk  if  settlement  were 
to  become  final  before  the  Reserve 
Banks  knew  whether  depository 
institutions  could  fund  the  payments. 
Moreover,  if  the  industry  were  confident 
that  the  Federal  Reserve's  current  risk 
controls  were  sufficient,  it  likely  would 
not  be  advocating  the  adoption  of 
settlement-day  finality  to  reduce  RDFI 
risk. 

The  Board  believes  that  the  risk 
control  measures  needed  to  provide 
settlement-day  finality  for  ACH  credit 
payments  processed  through  the  Federal 
Reserve  Banks  should  be  commensurate 
with  those  provided  in  the  Fedwire 
funds  transfer  service  and  the  enhanced 
settlement  service,  as  these  services 
provide  final  and  irrevocable  settlement 
at  the  time  a  transaction  is  credited  to 
the  depository  institution's  account.  The 
funds  transfer  and  the  enhanced 


2  NACHA  Rules  Section  4.4.1  requires  an  RDFI  to 
make  funds  from  credit  entries  available  to  its 
customers  on  the  settlement  day.  Further,  for  credit 
entries  to  a  consumer's  account  that  are  made 
available  to  the  RDFI  by  5KX)  p.m.  local  time  on  the 
day  before  the  settlement  day,  the  RDFI  must  make 
the  funds  available  by  opening  of  business  on  the 
settlement  day. 


settlement  services  use  real-time 
account  balance  monitoring  for 
depository  institutions  that  fall  within 
estabUshed  risk  parameters  as  a 
prerequisite  for  making  payments  final. 
For  institutions  monitored  in  real  time, 
a  fimds  transfer  or  a  settlement  entry 
initiated  through  the  enhanced 
settlement  service  will  not  be  processed 
imless  the  institution's  available 
accoimt  balance  is  sufficient  to  cover 
the  debit  entry.  ^  Most  depository 
institutions,  however,  are  not  monitored 
in  real  time.  The  accoimt  activity  of  an 
institution  that  is  not  monitcred  in  real 
time  is  monitored  for  compliance  with 
the  daylight  overdraft  transaction 
posting  rules  on  an  ex  post  basis.  As  a 
result.  Reserve  Banks  are  able  to  control 
their  credit  risk  exposure  by  monitoring 
the  account  balances  of  a  selected  group 
of  depository  institutions  in  real  time, 
thereby  restricting  those  institutions' 
access  to  Federal  Reserve  intraday 
credit.  Providing  settlement-day  finality 
for  ACH  credit  transactions  without 
applying  risk  control  measures  similar 
to  those  used  for  Fedwire  fimds 
transfers  and  enhanced  settlement 
entries  may  create  incentives  for 
monitored  institutions  to  move 
payments  fit)m  Fedwire  to  the  ACH  to 
avoid  risk  management  controls. 

The  Board  also  believes  that  if  the 
Federal  Reserve  were  to  provide 
settlement-day  finality  for  the  ACH 
credit  transactions  it  processes,  it 
should  use  risk  control  measures  similar 
to  those  used  to  provide  settlement-day 
finaUty  for  ACH  transactions  processed 
by  private-sector  operators.  It  is 
anticipated  that  most  private-sector 
service  providers  will  use  the  enhanced 
settlement  service  to  provide  settlement- 
day  finality  for  ACH  transactions.  As  a 
result,  the  Board  believes  that  risk 
control  measures  used  in  the  Federal 
Reserve's  ACH  service  should  be 
commensurate  with  those  used  in  the 
enhanced  settlement  service. 

n.  Improving  Settlement  Finality  for 
ACH  Credit  Transactions  Processed  by 
the  Federal  Reserve 

The  Board  believes  that  if  it  were  to 
improve  the  settlement  finality  for  ACH 
credit  transactions  processed  by  the 
Federal  Reserve  by  making  settlement 
final  when  it  is  posted,  which  is 
currently  8:30  a.m.  eastern  time  on  the 
day  of  settlement,  it  should  adopt 
appropriate  risk  control  measures.  The 
Board  has  considered  other  alternatives 
to  improve  settlement  finality  for  ACH 


'The  available  account  balance  includes  the 
depository  institution's  Federal  Reserve  account 
balance  plus  any  available  intradfcy  credit. 
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credit  transactions.^  Providing 
settlement-day  finality  for  AC3l  credit 
transactions  using  real-time  risk  control 
measures,  however,  is  complicated  by 
the  use  of  value-dating  in  the  ACH 
mechanism.  Because  of  value-dating,  an 
ACH  credit  transaction  may  be 
processed  up  to  two  days  prior  to  the 
settlement  day.  The  funds  to  pay  for  the 
ACH  credit  transactions,  however,  are 
not  deducted  firom  the  ODFI's  account 
until  the  settlement  day.  As  a  result, 
absent  any  action  to  debit  funds,  a 
balance  check  of  the  ODFI's  account  at 
the  time  that  a  transaction  is  processed 
would  be  ineffective  in  managing  risk. 
In  contrast,  in  the  funds  transfer  and 
enhanced  settlement  services,  a  balance 
check  at  the  time  that  a  transaction  is 
processed  is  an  effective  risk 
management  tool  because  the  actions 
taken  to  process  and  settle  for  the 
transaction  are  almost  simultaneous.  As 
a  result,  the  Board  believes  that  the 
expanded  use  of  prefunding  at  the  time 
that  transactions  are  processed  would  be 
an  appropriate  risk  control  mechanism 
to  achieve  improvements  in  the  finality 
for  the  settlement  of  ACH  credit 
transactions.  Under  prefunding,  the 
Federal  Reserve  eliminates  the 
settlement  risk  by  substituting  itself  for 
the  ODFI  as  obligor  to  settle  for  the  ACH 
credit  transactions. 

The  Board  believes  that  any  ODFI  that 
is  being  monitored  in  real  time,  or  that 
would  be  monitored  in  real  time  if  it 
participated  in  a  service  that  uses  real- 
time monitoring,  should  be  required  to 
prefund  all  of  the  ACH  credit 
^transactions  it  originates.  If  the  ODFI's 
available  account  balance  were 
sufficient,  the  transactions  would  be 
processed  and  released  to  the  RDFIs  and 
the  ODFI's  account  would  be  debited  for 
the  amount  of  the  transactions.  On  the 
settlement  day,  the  ODFI  may  receive  an 
as-of  adjustment  to  compensate  it  for  the 
float  caused  by  the  prefunding 


*The  Board  has  considered  eliminating  value- 
dating  in  iu  ACH  service,  which  would  allow  the 
Reserve  Banks  to  monitor  balances  and  settle 
transactions  on  the  same  day.  The  Board,  however, 
does  not  believe  that  this  alternative  is  practical 
because  it  would  fundamentally  change  the  nature 
of  the  ACH  service  and  disrupt  established  and 
effective  business  practices  of  ODFIs  and  their 
customers.  The  Board  has  also  considered 
processing  ACH  transactions  as  they  are  received, 
monitoring  balances  on  the  settlement  day,  and 
reversing  transactions  originated  by  institutions 
monitored  in  real  time  early  on  the  settlement  day 
if  sufficient  funds  were  unavailable  to  settle  the 
transactions.  The  Board  believes  that  if  this 
alternative  were  adopted,  the  risk  to  an  RDFI  would 
not  be  reduced  measurably  because  it  might  be 
unable  to  reverse  credits  to  its  customers'  accounts 
in  a  timely  fashion  after  receipt  of  a  reversal  flle. 
Further,  under  this  alternative,  an  ODFI  would  be 
unable  to  re-initiate  transactions  for  the  intended 
settlement  date,  which  may  undermine  the 
perceived  reliability  of  the  ACR 


requirement.  If  the  ODFI's  available 
accoimt  balance  were  not  sufficient,  the 
transactions  would  not  be  processed 
imtil  the  ODFI  funded  the  account. 

If  an  ODFI  were  not  being  monitored 
in  real  time,  it  would  not  be  required  to 
prefimd  its  ACH  credit  originations  and 
incoming  files  would  be  processed  as 
they  are  today.  If  the  ODFI  fails,  the 
Reserve  Banks  would  reserve  the  right 
to  reverse  the  ACH  credit  originations 
that  have  not  yet  settled.  Reserve  Banks, 
however,  would  not  reverse  transactions 
that  had  already  settled.  For  example,  a 
depository  institution  that  is  not 
required  to  prefund  originates  $1,000 
worth  of  credit  transactions  on  Monday 
with  $300  to  settle  on  Tuesday  and  $700 
to  settle  on  Wednesday.  If  the 
institution  fails  on  Tuesday,  the  Reserve 
Banks  could  bear  the  loss  for  the  $300 
that  settled  Tuesday  morning  but  may 
reverse  the  transactions  that  were 
intended  to  settle  on  Wednesday.  The 
reversal  entries  would  be  included  in 
the  files  that  RDFIs  would  receive 
Wednesday  morning. 

The  Reserve  Banks  believe  that  the 
system  changes  required  to  implement 
the  risk  controls  needed  for  settlement- 
day  finality  could  be  available  in  early 
2001.  The  Banks  do  not  believe  that 
these  changes  would  matwiolly  increase 
the  cost  of  the  Federal  Reserve's.  AGH 
service. 

ni.  Comment  is  Requested  on  the  Effect 
of  Settlement'Di^r  Finality  on  the 
AttractiTeness  of  the  Federal  Reserve's 
ACH  Service  and  on  die  ACH  System 
More  Generally 

The  Board  is  interested  in 
commenters'  views  on  the  benefits  and 
drawbacks  associated  with  adopting 
morning  of  settlement-day  finality  for 
ACH  credit  transactions  processed  by 
the  Federal  Reserve.  The  Board  is  also 
interested  in  whether  commenters 
believe  that  providing  settlement-day 
finahty  woidd.  on  net,  increase  or 
reduce  the  attractiveness  of  the  Federal 
Reserve's  ACH  service  and  of  the  ACH 
system  more  generally. 

The  Board  requests  comment  on  the 
extent  to  which  moming-of-settlement- 
day  finality  would  promote  ACH 
volume  growth,  whether  certain  types  of 
transactions  would  be  more  likely  to  be 
made  by  ACH  credit  transactions  if  the 
Federal  Reserve  moved  to  settlement- 
day  finality,  and  which  pajnnent 
methods  are  currently  used  to  make 
these  payments.  The  impetus  for  the 
industry's  recommendation  that  the 
Federal  Reserve  adopt  moming-of- 
settlement-day  finality  is  the  desire  to 
eliminate  RDFIs'  current  risk  exposure 
associated  with  having  to  make  fimds 
from  ACH  credit  transactions  available 


to  their  customers  prior  to  the  time  that 
settlement  of  those  funds  becomes  final. 
This  risk,  however,  has  not  translated 
into  a  loss  to  any  RDFI  to  date  as  the 
Federal  Reserve  has  never  reversed  a 
settled  ACH  file  due  to  the  failure  of  an 
ODFI  to  fund  its  settlement.  Further,  it 
does  not  appear  that  this  risk  exposure 
has  discouraged  depository  institutions' 
participation  in  the  ACH  system.  The 
Board  also  requests  comment  on 
whether  settlement-day  finality  would 
facilitate  product  innovation  in  the  ACH 
service  and  if  so,  how. 

The  Board  is  interested  in 
commenters'  views  on  the  extent  to 
which  the  differences  in  finality 
provided  by  ACH  operators  influence 
depository  institutions'  choice  of 
operator.  Currently,  one  private-sector   . 
ACH  operator  (Visa)  provides 
settlement-day  finality  for  its  ACH 
transactions,  but  the  Federal  Reserve 
and  the  other  private-sector  ACH 
operators  (the  New  York  Automated 
Clearing  House  and  the  American 
Clearing  House)  provide  next-day 
settlement  finality. 

The  Board  requests  comment  on  the 
extent  to  which  the  public's  confidence 
in  the  ACH  system  rai^t  be  adversely 
affected  if  credit  transactions  are  not 
settled  on  the  intended  settlement  day 
and  whether,  as  a  result,  the 
attractiveness  of  the  ACH  system  might 
be  reduced.  As  discussed  above,  if  the 
Board  were  to  approve  moming-of- 
settlement-day  finality  for  ACH  credit 
transactions,  the  Reserve  Banks  would 
implement  risk  control  measures 
commensurate  with  those  used  in  the 
Fedwire  fimds  transfer  service  and  in 
the  enhanced  settlement  service  by 
requiring  all  institutions  monitored  in 
real  time  to  prefund  the  amoimt  of  their 
ACH  credit  originations.  While  these 
risk  control  measures  would  reduce  the 
settlement  risk  to  RDFIs,  the  measures 
would  increase  the  likelihood  that  the 
transactions  of  institutions  monitored  in 
real  time  might  no  longer  settle  on  their 
intended  settlement  day  even  though 
they  would  likely  settle  in  today's 
environment.  Currently,  the  Federal 
Reserve  settles  for  ACH  credit 
transactions  for  these  ODFIs  on  the 
settlement  day  and  has  untifthe  next 
morning,  which  is  when  the  settlement 
would  become  final,  to  ensure  that  the 
ODFI  has  funded  the  transactions. 
Under  the  risk  control  measures 
discussed  above,  if  the  ODFI  is  being 
monitored  in  real  time  and  its  available 
account  balance  is  not  sufficient  to  fund 
the  payments  prior  to  processing,  the 
transactions  may  not  settle  on  the 
intended  settlement  day.  Settlement 
may  also  be  delayed  if  the  ODFI  were 
able  to  arrange  for  funding  later.  As  a 
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ra$ult,  payroll  and  other  direct  deposit 
fi|es  could  be  rejected  or  delayed,  which 
nl^t  increase  concerns  regarding  the 
refiability  of  the  ACH  mechanism  and 
r^tjard  the  growth  of  electronically 
initiated  payments. 

In  addition,  the  Board  requests 
colnment  on  the  extent  to  which  the 
AlCH  system  would  become  less 
att^ctive  to  institutions  required  to 
p  n  sfund  their  credit  transactions  if  those 
ii  II  (titutions  were  required  to  modify 
tl  II  sir  internal  procedures.  The  expanded 
p  r  {funding  requirement  would  require 
C  PFls  that  are  monitored  in  real  time  to 
fiiiid  ACH  transactions  earlier  than  is 
c  J  rrently  the  case  and  might  require 
p  r  scessing  changes  at  the  ODFI  or  its 
designated  sending  point(s).  The  earlier 
finding  would  increase  the  cost  of 
pr  scessing  ACH  transactions  to  those 
ii  I  ititutions.  Further,  the  ODFI  may  be 
n  )i  juired  to  submit  separate  batches  for 
c  n  Klit  transactions  and  debit 
tl « insactions  to  avoid  the  possibility  that 
debit  transactions  included  in  mixed 
be  tches  might  be  held. 

'  |n  the  case  of  an  ODFI  that  settles 
through  the  accoimt  of  a  correspondent 
settlement  agent,  the  Board  is  interested 
ililcommenters'  views  on  whether  the 
leral  Reserve  should  base  the 
ifunding  requirements  on  the 
idition  of  the  correspondent  or  the 
iFI.  Currently,  Reserve  Banks  require 
poiefunding  based  on  the  financial 
condition  of  the  ODFI  and  not  that  of 
the  correspondent.  In  either  case,  if 
transactions  could  not  be  processed 
fajqcause  the  correspondent's  accoimt 
had  an  insufficient  account  balance  to 
poBfimd  ACH  credit  transactions 
oH ginated  by  the  ODFI,  both  the  ODFI 
akid  the  correspondent  would  be 
notified.  Further,  if  the  Reserve  Banks 
based  their  prefunding  requirement  on 
thie  risk  profile  of  the  correspondent 

Stlement  agent,  the  correspondent 
uld  not  be  permitted  to  terminate  a 
element  designation  for  transactions 
tbiat  have  been  accepted  by  the  Federal 
F I  iserve  for  processing. 

Finally,  the  Board  is  interested  in 
oommentei-s'  suggestions  regarding 
alternative  risk  control  approaches, 
dipsrent  from  that  described  in  this 
notice,  that  would  establish  risk 
oOntrols  equivalent  to  those  used  in  the 
itidwire  funds  transfer  service  and  in 
the  enhanced  settlement  service  and 
that  may  be  better  suited  to  the  ACH 
cp^vironment. 

1 1 '.  Competitive  Impact  Analysis 

In  assessing  the  competitive  impact  of 
improving  the  finality  for  the  settlement 
of  ACH  credit  transactions,  the  Board 
d<|nsiders  whether  there  will  be  a  direct 
Qild  material  adverse  efiiect  on  the 


ability  of  other  service  providers  to 
compete  with  the  Federal  Reserve  due 
to  differing  legal  powers  or  due  to  the 
Federal  Reserve's  dominant  market 
position  deriving  from  such  legal 
differences.^ 

Although  the  Federal  Reserve's  ACH 
does  not  derive  its  dominant  market 
position  from  legal  differences,  the  fact 
that  the  Federal  Reserve  maintains 
accounts  directly  or  indirectly  for  all 
depository  institutions  to  settle  may 
make  it  easier  from  some  institutions' 
perspective  to  use  the  Federal  Reserve's 
services.  The  enhanced  settlement 
service  was  designed,  in  part,  to  offset 
that  potential  advantage  by  making  it 
easier  for  a  private^sector  entity  to 
function  settlement  entries  to  depository 
institutions  nationwide.  As  was 
mentioned  earlier,  the  enhanced 
settlement  service  will  check  the 
available  account  balance  of  all 
depository  institutions  that  are  being 
monitored  in  real  time.  If  the  Reserve 
Banks  were  to  improve  the  settlement 
finality  for  the  ACH  transactions  they 
process  without  implementing  similar 
risk  controls,  competitive  questions 
might  be  raised.  The  Board,  however, 
believes  that  the  expanded  use  of 
prefunding  provides  risk  controls 
commensurate  with  those  of  the 
enhanced  settlement  service. 

While  private-sector  operatore  that 
use  the  Fedwire-based  or  enhanced 
settlement  service  will  be  able  to  offer 
settlement-day  finality  for  the  ACH 
credit  transactions  they  process, 
differences  would  remain  between  the 
characteristics  of  their  settlement 
finality  and  those  of  the  Federal 
Reserve's  ACH  service,  assuming  the 
Board  adopts  settlement-day  finality  as 
described  in  this  notice.  In  particular, 
the  need  to  reverse  ACH  credit 
transactions  that  cannot  be  funded 
would  largely  be  eliminated  in  the 
Federal  R^rve's  ACH  service  because 
of  the  prefunding  of  those  transactions 
by  ODFIs  with  higher  risk  profiles.  In 
contrast,  private  operators,  to  the  extent 
that  they  accept  participants  with  higher 
risk  profiles,  would  need  to  reverse 
ACH  credit  transactions  that  had  been 
previously  processed  and  delivered  to 
RDFIs  if  the  OFDI  could  not  fund  its  net 
debit  position  on  the  settlement  day. 
(Private  ACH  operators,  however, 
generally  do  not  provide  services  to 
institutions  that  do  not  meet  their 
criteria  for  admission  and  participation. 
These  criteria  are  based,  in  pari,  on  the 
financial  condition  of  the  institutions.) 
From  the  pere|)ective  of  the  RDFIs, 
avoiding  the  risk  of  reveraing 


'  The  Federal  Reserve  in  the  PaymenU  Syi tern. 
FRRS  7-145.2 


transactions  that  had  already  been 
posted  to  receivers'  accounts  may  make 
the  risk  management  associated  with  the 
Federal  Reserve's  ACH  service  more 
attractive  than  that  of  the  private 
operatore.  From  the  perspective  of  some 
ODFIs,  however,  the  Federal  Reserve's 
risk  management  would  likely  be 
considered  more  burdensome  and 
therefore  less  attractive  than  that  of  the 
private  operatore.  The  Federal  Reserve's 
ACH  service  would  require  some  ODFIs 
to  fimd  their  gross  ACH  credit 
originations  before  transactions  are 
processed  while  private-sector  operaton 
require  ODFIs  to  fund  their  net 
positions  at  the  time  of  settlement.  The 
provision  of  as-of  adjustments  for 
prefunding,  however,  could  mitigate 
this  burden  somewhat.  In  general,  the 
Board  does  not  believe  that  settlement- 
day  finality  for  ACH  credit  transactions 
processed  by  the  Federal  Reserve  and 
conditioned  on  the  expanded  use  of 
prefunding  would  adversely  affect 
competition  in  the  provision  of 
inteibank  ACH  services. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  December  14, 1998. 
lenniiiBr  |.  JohnsoD, 
Secretary  of  the  Board. 
(FR  Doc.  9a-33575  Filed  12-17-98;  8:45  ami 
MUMO  coot  tt10-01-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Bioetlilcs  Advisory 
Commission:  Propossd  Infonnatlon 
Collsctlon;  Commsnt  Rsqusst; 
American  Investigators'  Attltudss 
Regarding  U.S.  Human  Subjects 
Regulations 

summary:  In  compliance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  Bioethics  Advisory 
Commission  will  publish  periodic 
siunmaries  of  proposed  projects  to  be 
submitted  to  the  Office  of  Management 
and  Budget  (ONfB)  for  review  and 
approval. 

BACKGROUND:  The  National  Bioethics 
Advisory  Commission  (NBAC), 
appointed  by  President  Clinton,  is 
examining  international  research  ethics 
as  one  of  its  focus  areas.  NBAC  has 
commissioned  this  study  to  analyze 
how  American  investigatora  view 
current  regulatory  requirements.  The 
results  of  this  study  will  contribute  to 
NBAC's  examination  of  whether  U.S. 
policies  regarding  human  subjects 
research  in  developing  countries  should 


\ 


70136 


Federal  Register /Vol.  63.  No.  243 /Friday,  December  18,  1998 /Notices 


be  changed  and,  if  so,  to  develop 
recommendations  for  such  change. 

Proposed  Collection:  Title:  American 
Investigators'  Attitudes  Regarding  U.S. 
Human  Subjects  Regulations.  Type  of 
Information  Collection  Request:  New. 
Need  and  Use  of  Information  Collection: 
This  is  an  effort  by  the  National 
Bioethics  Advisory  Commission  to 
provide  information  that  is  currently  not 
available  to  assist  the  Commission  in  its 
upcoming  deliberations  on  international 
bioethics  issues.  The  respondents  are 
individual  U.S.  researchers  who  have 
conducted  or  are  currently  conducting 
research  in  developing  countries, 
funded  by  the  U.S.  government  and 
therefore  subject  to  U.S.  human  subject 
protection  regulations.  The  following 
research  questions  will  be  addressed: 
What  are  the  attitudes  and  experiences 
of  US-basedliealth  researchers  working 
in  developing  countries  regarding  US- 
generated  ethical  guidelines  and  human 
subjects  regulations?  What 
recommendations  do  such  researchers 
make  for  revising  the  U.S.  guidelines  for 
research  conducted  in  developing  world 
settings?  This  study  will  employ  two 
phases:  Phase  1  will  consist  of  focus 
groups  with  American  investigators;  and 
Phase  2  will  entail  mailing  a  self- 
administered  survey  to  a  randomly 
selected  sample  of  researchers  funded 
by  the  Federal  government  or  private 
entities  to  conduct  health  research  in 
developing  countries.  Frequency  of 
Response:  One  time.  Affected  Public: 
Individuals.  Type  of  Respondents: 
Researchers  .  The  annual  reporting 
burden  is  as  follows:  Estimated  Number 
of  Respondents:  245;  Estimated  Number 
of  Responses  per  Respondent:  1; 
Average  Burden  Hour  per  Respondent: 
.776;  and  Estimated  Total  Annual 
Burden  Hours  Requested:  190.  The 
annualized  cost  to  respondents  is 
estimated  at  $4,750.  There  are  no 
Operating  or  Maintenance  Costs  to 
report. 

Request  for  Comments:  Written 
comments  and/or  suggestions  from 
public  individuals  or  organizations 
should  be  sent  to  6100  Executive 
Boulevard,  Suite  5B01,  Rockville.  MD 
20892-7508.  or  to  the  Commission's 
website  at  www.bioethics.gov. 
Responses  can  also  be  faxed  to  301- 
480-6900.  Responses  should  address 
ways  that  enhance  the  quality,  utility, 
and  clarity  of  the  information  sought. 
F0«  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  contact  in  writing  Ms. 
Patricia  Norris  at  the  address  shown 
above  or  via  the  NBAC  website. 


Comments  Due  Date:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  a  full  effect  if 
received  within  60  days  of  the  date  of 
this  publication. 

Dated:  December  14, 1998. 

Eric  M.  Meslin, 

Executive  Director,  National  Bioethics 
Advisory  Commission. 

IFR  Doc.  98-33488  Filed  12-17-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Office  of  Public  Health  and  Science; 
Request  for  Nominations  for  Members 
of  the  Chronic  Fatigue  Syndrome 
Coordinating  Committee 

The  Office  of  Public  Health  and 
Science  (OPHS)  requests  nominations 
for  representatives  to  serve  on  the 
Chronic  Fatigue  Syndrome  Coordinating 
Committee  (CFSCC).  Nominations  are 
solicited  for  representatives  in  the 
following  categories:  (1)  Individuals 
who  are  biomedical  research  scientists 
with  demonstrated  achievements  in 
biomedical  research  relating  to  chronic 
fatigue  syndrome  (CFS);  and,  (2) 
individuals  with  expertise  in  health  care 
services,  disability  issues,  or  who  are 
representatives  of  private  health  care 
insurers. 

INFORMATION  REQUIRED:  Each  nomination 
shall  consists  of  a  package  that  at  a 
minimum  includes: 

A.  A  letter  of  nomination  that  clearly 
states  the  name  and  affiliation  of  the 
nominee,  the  nominator's  basis  for  the 
nomination,  and  the  category  for  which 
the  person  is  nominated; 

B.  The  name,  return  address,  and 
daytime  telephone  number  at  which  the 
nominator  may  be  contacted. 
Organizational  nominators  must 
identify  a  principal  contact  person  in 
addition  to  contact  information. 

C.  A  copy  of  the  nominee's 
curriculum  vitae. 

All  nomination  information  for  a 
nominee  must  be  provided  in  complete 
single  package.  Incomplete  nominations 
cannot  be  considered.  Nomination 
materials  must  bear  original  signatures 
and  facsimile  transmissions  or  copies 
are  not  acceptable. 

DATES:  All  nominations  must  be 
received  at  the  address  below  by  no 
later  than  4  p.m.  EDT  on  January  15, 
1999. 

ADDRESSES:  All  nomination  packages 
shall  be  submitted  to  Lillian  Abbey, 
Executive  Secretary,  National  Institutes 


of  Health,  National  Institute  of  Allergy 
and  Infectious  Diseases,  Division  of 
Microbiology  and  Infectious  Diseases, 
Solar  Building,  Room  3A26,  6003 
Executive  Boulevard,  Bethesda, 
Maryland  20892. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lillian  Abbey  at  the  above  address  or  at 
(301)  496-1884  between  9  a.m.  and  3 
p.m.  EDST. 

Dated:  December  10, 1998. 
David  Satdier, 

Assistant  Secretary  for  Health  and  Surgeon 

General. 

(PR  Doc.  98-33567  Filed  12-17-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention  (CDC) 

Mine  Safety  and  Health  Research 
Advisory  Committee  (MSHRAC): 
Notice  of  Recharter 

This  gives  notice  under  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463)  of  October  6. 1972.  that  the 
Mine  Safety  and  Health  Research 
Advisory  Committee  (formerly  known 
as  the  Mine  Health  Research  Advisory 
Committee),  National  Instityte  for 
Occupational  Safety  and  Health,  of  the 
Department  of  Health  and  Human 
Services,  has  been  rechartered  for  a  2- 
year  period,  through  November  30, 
2000. 

For  further  information,  contact  Larry 
Grayson,  Ph.D.,  Executive  Secretary, 
MSHRAC,  CDC,  200  Independence 
Avenue,  SW,  Room  715-H,  Humphrey 
Building,  Washington,  D.C.  20201. 
Telephone  202/401-2192,  fax  202/260- 
4464,  e-mail  lhg9@cdc.gov. 

The  Director,  Management  Analysis 
and  Services  office  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  December  11, 1998. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 
[FR  Doc.  98-33542  Filed  12-17-98;  8:45  am] 
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)EPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


L. 


Iters  for  Disease  Control  and 
Prevention 


COC  Advisory  Committee  on  HIV  and 
I^TD  Prevention:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
[Pub.  L.  92-463),  the  Centers  for  Disease 
Ckintrol  and  Prevention  (CDC) 
announces  the  following  committee 
[leeting. 

Name:  CDC  Advisory  Committee  on  HIV 
a  ad  STD  Prevention. 

Times  and  Dates:  8:30  a.m.-5  p.m.,  January 
i  1, 1999.  8:30  a.m.-3  p.m.,  January  22, 1999. 

Place:  Corporate  Square  Office  Park, 
C  lorporate  Square  Boulevard,  Building  11, 
E  oom  1413,  Atlanta,  Georgia  30329. 

Status:  Open  to  the  public,  limited  only  by 
t  le  space  available.  The  meeting  room  will 
e  ccommodate  approximately  100  people. 

Purpose:  This  Committee  is  charged  with 
c  dvising  the  DirectcM',  CDC,  regarding 
objectives,  strategies,  and  priorities  for  HIV 
qnd  STD  prevention  efforts  including 
[laintaining  surveillance  of  HIV  infection, 
/  JDS,  and  STDs,  the  epidemiologic  and 
1  iboratory  study  of  HIV/ AIDS  and  STDs, 
i  aforraation/education  and  risk  reduction 
t  ctivities  designed  to  prevent  the  spread  of 
I  nv  and  STDs,  and  other  preventive 
I  leasures  that  become  available. 

Matters  to  be  Discussed:  Agenda  items 
i  idude  issues  pertaining  to  syphilis 
I  limination;  perinatal  HIV  elimination: 
I  sliavioral  surveillance;  and  HIV  prevention 
I  »earch  activities.  Agenda  items  are  subject 
1 3  change  as  priorities  dictate. 

Contact  Person  for  More  Information:  Beth 
\  VoUe.  Committee  Management  Analyst, 
I  lational  Center  for  HIV,  STD,  and  TB 
I  'revention,  1600  Clifton  Road,  NE,  Mailstop 
I  '-07,  Atlanta,  Georgia  30333.  Telephone 
'  04/639-8008,  fax  404/639-6600,  e-mail 
I  owl9cdc.gov. 

The  Director,  Management  Analysis  and 
!  ervices  Office,  has  been  delegated  the 
I  uthority  to  sign  Federal  Register  Notices 
]  «rtaining  to  armouncements  of  meetings  and 
( ther  committee  management  activities,  for 
I  oth  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  Det^mber  11, 1998. 
<;«rolyiiJ.  Ruaaell, 

I  Vrector,  Management  Analysis  and  Services 
( Iffice.  Centers  for  Disease  Control  and 
;  iwention  (CDC). 

I FR  Doc.  98-33543  Filed  12-17-98;  8:45  am) 
1 ILUNG  CODE  416»-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  Qenerai 

Solicitation  of  Information  and 
Recommendations  for  Developing  OIQ 
Compliance  Program  Guidance  for  the 
Nursing  Home  Industry 

agency:  Office  of  Inspector  General 
(GIG).  HHS. 
ACTION:  Notice. 

SUMMARY:  This  Federal  Register  notice 
seeks  the  input  and  recommendations  of 
interested  parties  into  the  OIG's 
development  of  a  compliance  program 
guidance  for  the  nursing  home  industry 
and  its  providers  and  suppliers, 
especially  those  serving  Medicare  and 
Medicaid  beneficiaries.  Many  providers 
and  provider  organizations  have 
expressed  an  interest  in  better 
protecting  their  operations  from  fraud 
and  abuse.  The  GIG  has  developed 
guidances  for  hospitals,  clinical 
laboratories,  home  health  agencies  and 
third-party  medical  billing  companies. 
Currently,  the  GIG  has  imder 
development  compliance  program 
guidance  for  the  durable  medical 
equipment,  prosthetic  and  orthotic 
supply  industry  and  Medicare+Choice 
organizations  Mdth  coordinated  care 
plans.  In  order  to  provide  a  clear  and 
meaningful  guidance  to  those  segments 
of  the  health  care  industry  involved  in 
the  ownership  and  operation  of  nursing 
care  facilities,  the  GIG  is  soliciting 
comments,  recommendations  and 
suggestions  from  concerned  parties  and 
organizations  on  how  best  to  develop  a 
compliance  program  guidance  and 
reduce  fraud  and  abuse  within  the 
nursing  home  industry. 
DATES:  To  assure  consideration, 
comments  must  be  delivered  to  the 
address  provided  below  by  no  later  than 
5  p.m.  on  February  16, 1999. 
ADDRESSES:  Please  mail  or  deUver  your 
written  comments,  recommendations 
and  suggestions  to  following  address: 
Office  of  Inspector  General,  Department 
of  Health  and  Human  Services, 
Attention:  GIG-5-CPG,  Room  5246, 
Cohen  Building,  330  Independence 
Avenue,  SW,  Washington,  DC  20201. 

We  do  not  accept  comments  by 
facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  the  file  code 
GIG-5-CPG.  Comments  received  timely 
will  be  available  for  public  inspection  as 
they  are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  in  Room  5541  of  the 
Office  of  Inspector  General  at  330 
Indeijendence  Avenue,  SW, 
Washington,  DC  20201  on  Monday 


through  Friday  of  each  week  from  8  a.m. 
to  4:30  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Davis,  Office  of  Counsel  to  the 
Inspector  General,  (202)  619-2078. 
SUPPLEMENTARY  INFORMATION:  The 
development  of  compliance  program 
guidances  continues  as  a  major  GIG 
initiative  as  a  vehicle  for  engaging  the 
private  health  care  commimity  in  an 
effort  to  reduce  fiBud  and  abuse.  This 
nursing  home  guidance  represents 
another  step  in  the  OIG's  plan  to 
encourage  die  implementation  of 
compliance  programs  in  specific 
segments  of  the  health  care  industry.* 
As  in  the  past,  this  guidance  is  designed 
to  provide  clear  direction  and  assistance 
to  Medicare  and  Medicaid  musing  home 
providers,  their  owners  and  suppliers, 
who  arc  interested  in  reducing  and 
eliminating^ud  and  abuse  within  their 
organizations. 

The  guidance  represents  the 
culmination  of  the  best  suggestions  and 
recommendations  from  the  GIG  and 
from  representatives  of  the  private 
health  care  commimity  on  how 
providers  can  most  effectively  establish 
internal  controls  and  implement 
monitoring  procedures  to  identify, 
correct  and  prevent  fraudulent  and 
wasteful  activities.  As  stated  in  previous 
guidances,  these  guidelines  are  not 
mandatory  for  providers,  nor  do  they 
represent  an  exclusive  dociunent  of 
advisable  elements  of  a  compliance 
program. 

In  an  effort  to  formalize  the  process  by 
which  the  GIG  receives  public 
comments  in  connection  with 
compliance  program  guidances,  the  GIG 
is  seeking,  through  this  Federal  Register 
notice,  formal  input  from  interested 
parties  as  the  GIG  begins  developing  the 
compliance  program  guidance  for 
Medicare  and  Medicaid  covered  nursing 
home  facilities,  their  providers  and 
suppliers.  The  GIG  considers  all 
comments,  recommendations  and 
suggestions  submitted  and  received  by 
the  time  frame  indicated  above. 

The  GIG  anticipates  that  the  nursing 
home  guidance  will  contain  seven 
elements  that  the  OIG  considers 
necessary  for  a  comprehensive 
compUance  program.  These  seven 
elements  have  been  discussed  in  our 
previous  guidances  and  include: 

•  The  development  of  written 
poUcies  and  procedures; 


■  See  62  FR  9435  (March  3. 1997)  for  clinical 
laboratories,  a*  amended  in  63  FR  4S076  (Augutt 
24.  1998):  63  FR  8987  (February  23. 1998)  for 
hospital! :  63  FR  42410  (August  7.  1998)  for  home 
health  agencies,  and  for  third  party  medical  billing 
companies  appearing  elsewhere  in  this  Federal 
Regbter.  The  guidance  can  also  be  found  on  the 
OIG  web  site  at  http://iwww.dhh(.gov/progorg/olg. 
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•  The  designation  of  a  compliance 
officer  and  oiher  appropriate  bodies; 

•  The  development  and 
implementation  of  effective  training  and 
education  programs; 

•  The  development  and  maintenance 
of  effective  lines  of  communication; 

•  The  enforcement  of  standards 
through  well-publicized  disciplinary 
guidelines: 

•  The  use  of  audits  and  other 
evaluation  techniques  to  monitor 
compliance:  and 

•  The  development  of  procedure^^ 
respond  to  detected  offenses  and  to 
initiate  corrective  action. 

The  OIG  would  appreciate  specific 
comments,  recommendation  and 
suggestions  on  (1)  risk  areas  for  the 
nursing  home  industry,  and  (2)  aspects 
of  the  seven  elements  contained  in 
previous  guidances  that  may  need  to  be 
modified  to  reflect  the  unique 
characteristics  of  the  niu^ing  home 
industry.  Detailed  justifications  and 
empirical  data  supporting  suggestions 
would  be  appreciated.  The  OIG  is  also 
hopeful  that  any  comments, 
recommendations  and  input  be 
submitted  in  a  format  that  addresses  the 
above  topics  in  a  concise  manner,  rather 
than  in  the  form  of  comprehensive  draft 
guidance  that  mirrors  previous 
guidances. 

Dated:  December  14. 1998. 
June  Gibbs  Brown, 
Inspector  Genera]. 

[FR  Doc.  9&-33566  Filed  12-17-98;  8:45  am] 
aniMG  COOE  41S0-«4-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

Publication  of  ttie  OIG  Compliance 
Program  Guidance  for  Third-Party 
Medical  Billing  Companies 

AGENCY:  Office  of  Inspector  General 
(OIG).  HHS. 
action:  Notice. 

summary:  This  Federal  Register  notice 
sets  forth  the  recently  issueid 
Compliance  Program  Guidance  for 
Third-Party  Medical  Billing  Companies 
developed  by  the  Office  of  Inspector 
General  (OIG)  in  cooperation  with,  and 
with  input  from,  the  Health  Care 
Financing  Administration,  the 
Department  of  Justice  and 
representatives  of  various  trade 
associations  and  health  care  practice 
groups.  The  OIG  has  previously 
developed  and  published  comphance 
program  guidance  focused  on  the 
clinical  laboratory  and  hospital 


industries  and  on  home  health  agencies. 
We  believe  that  the  development  and 
issuance  of  this  compliance  program 
guidance  for  third-party  medical  billing 
companies  will  serve  as  a  positive  step 
towards  promoting  a  higher  level  of 
ethical  and  lawful  conduct  throughout 
the  entire  health  care  industry. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Lemanski,  Office  of  Counsel  to 
the  Inspector  General,  (202)  619-2078 

SUPPLEMENTARY  INFORMATION: 

Background 

The  creation  of  compliance  program 
gmdance  remains  a  major  effort  by  the 
OIG  in  its  effort  to  engage  the  health 
care  commimity  in  combating  baad  and 
abuse.  In  formulating  compliance 
guidance,  the  OIG  has  worked  closely 
with  the  Health  Care  Financing 
Administration  (HCFA),  the  Department 
of  Justice  (DOJ)  and  various  sectors  of 
the  health  care  industry  to  provide  clear 
guidance  to  those  segments  of  the 
industry  that  are  interested  in  reducing 
b&ud  and  abuse  within  their 
organizations.  The  3  previously-issued 
compliance  program  guidances  were 
focused  on  the  hospital  industry,  home 
health  agencies  clinical  laboratories, 
and  were  published  in  the  Federal 
Register  on  February  23, 1998  (63  FR 
8987),  August  7,  1998  (63  FR  42410)  and 
August  24, 1998  (63  FR  45076) , 
respectively.  The  development  of  these 
types  of  compliance  program  guidance 
is  based  on  our  belief  that  a  health  care 
provider  can  use  internal  controls  to 
more  efficiently  monitor  adherence  to 
applicable  statutes,  regulations  and 
program  requirements. 

Elements  for  an  Efiiective  Compliance 
Program 

Through  experience,  the  OIG  has 
identified  7  fundamental  elements  to  an 
effective  compliance  program.  They  are: 

•  Implementing  written  policies, 
procedures  and  standards  of  conduct; 

•  Designating  a  compliance  officer 
and  compliance  committee; 

•  Conducting  effective  training  and 
education; 

•  Developing  effective  lines  of 
communication; 

•  Enforcing  standards  through  well- 
publicized  disciplinary  guidelines; 

•  Conducting  internal  monitoring  and 
auditing;  and 

•  Responding  promptly  to  detected 
offenses  and  developing  corrective 
action. 

Third-Party  Medical  Billing  Campanies 

Increasingly,  third-party  medical 
billing  companies  are  providing  crucial 
services  that  could  greatly  impact  the 


solvency  and  stability  of  the  Medicare 
Trust  Fund.  Health  care  providers  are 
relying  on  these  billing  companies  to  a 
greater  degree  in  assisting  them  in 
processing  claims  in  accordance  with 
applicable  statutes  and  regulations. 
Additionally,  health  care  professionals 
are  consulting  with  billing  companies  to 
provide  timely  and  accurate  advice  with 
regard  to  reimbursement  matters,  as 
well  as  overall  business  decision- 
making. As  a  result,  the  OIG  considers 
compliance  program  guidance  to  third- 
party  medical  billing  companies 
particularly  important  in  efforts  to 
combat  health  care  &Bud  and  abuse. 
Further,  because  individual  billing 
companies  may  support  a  variety  of 
providers  with  different  specialties,  we 
recommend  that  billing  companies 
coordinate  with  their  provider-clients  in 
establishing  compliance 
responsibilities.  Using  these  7  basic  ' 
elements  outlined  above,  the  OIG  has 
identified  specific  areas  of  third-party 
medical  billing  company  operations  that 
may  prove  to  be  vulner^le  to  fraud  and 
abuse. 

Like  previously-issued  OIG 
compliance  guidances,  adoption  of  the 
Compliance  Program  Guidance  for 
Third-Party  Medical  Billing  Companies 
set  forth  below  will  be  strictly 
voluntary.  A  reprint  of  this  compliance 
program  guidance  follows: 

Oflfice  of  Inspector  General's 
Compliance  Program  Guidance  for 
Third-Party  Medical  Billing  Companies 

I.  Introduction 

The  Office  of  Inspector  General  (OIG) 
of  the  Department  of  Health  and  Himian 
Services  (HHS)  continues  in  its  efforts  to 
promote  volimtarily  developed  and 
implemented  compliance  programs  for 
the  health  care  industry,  llie  following 
compliance  program  guidance  is 
intended  to  assist  third-party  medical 
billing  companies  (hereinaftw  referred 
to  as  "billing  companies")  >  and  their 
agents  and  subcontracton  in  developing 
effective  internal  controls  that  promote 
adherence  to  applicable  Federal  and 
State  law,  and  the  program  requirements 
of  Federal,  State  and  private  health 
plans. 

Billing  companies  are  becoming  a 
vital  segment  of  the  national  health  care 
industry.2  Increasingly,  health  care 


■  For  the  purposes  of  this  compliance  prognm 
guidance,  "third-party  medical  billing  companies" 
include  clearinghouses  and  vahie^dded  networks. 

2  Recent  survey  results  from  the  Healthcare 
Billing  and  Management  Associatian  (HBMA)  show 
that  its  membership  processes  more  than  17.6 
million  claims  per  month  totaling  $18  billion  a 
year. 
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jviders  ^  are  relying  on  billing 
ipanies  to  assist  tbem  in  processing 
cuims  in  accordance  witb  applicable 
Itutes  and  regulations.  Additionally, 
bieialth  care  providers  are  consulting 
v^ith  billing  companies  to  provide 
timely  and  accurate  advice  regarding 
reimbursement  matters,  as  well  as 
overall  business  decision-making.  As  a 
result,  tbe  OIG  considers  the 
compliance  guidance  for  third-party 
niedical  billing  companies  particularly 
ii^portant  in  the  partnership  to  defeat 
1th  care  fraud. 

^t  this  juncture,  it  is  important  to 
te  the  tremendous  variation  among 
bUling  companies  in  terms  of  the  type 
of  services  *  and  the  manner  in  which 
these  services  are  provided  to  their 
rHpective  cUents.  For  example,  some 
bUling  companies  code  the  bills  for  their 
provider  clients,  while  others  only 
pipcess  bills  that  have  already  been 
cpjded  by  the  provider.  Some  billing 
c(]tnpanies  offer  a  spectrum  of 
management  services,  including 
accounts  receivable  management  and 
baid  debt  collections,  while  others  offer 
o^ly  one  or  none  of  these  services. 
CUbarly,  variations  in  services  give  rise 
to  different  policies  to  ensure  effective 
coinpliance.  This  guidance  does  not 
art  to  provide  instruction  on  all 
I  of  regulatory  compliance. 

ler.  we  have  concentrated  our 
attention  on  general  Federal  health  care 
relmbiusement  principles.  For  those 
bi^ing  companies  that  focus  their 
s^tvices  in  a  particular  sector  of  the 

1th  care  industry,  the  billing 

ipany  should  also  consult  any 

ipliance  program  guidance 


^For  the  purpoMS  of  this  compliance  prograin 

"provider"  shall  include  any  individual, 
coibpany,  corporation  or  organization  that  submits 
djUms  for  reimbursement  to  a  Federal  health  care 
pMgram.  The  term  "Federal  health  care  programs" 
isUpplied  in  this  document  as  defined  in  42  U.S.C. 
1320a-7b(n.  which  includes  any  plan  or  program 
tna  provides  health  benefits,  whether  directly, 
tlmugh  insurance,  or  otherwise,  which  is  funded 
dk*ctly,  in  whole  or  in  part  by  the  United  States 
FMeral  Government  (i.e.,  via  programs  such  as 
M^fdicare,  Federal  Employees'  Compensation  Act, 
B|a|ck  Lung,  or  Longshore  and  Harbor  Worker's 
Cotipensation  Act)  or  any  State  health  plan  (e.g., 
Medicaid,  or  program  receiving  funds  from  block 
gmnts  for  social  services  or  child  health  services). 
Al^,  for  purposes  of  this  document,  the  term 
"Federal  health  care  program  requirements"  refers 
to>Sie  statutes,  regulations,  rules,  requirements, 
d^^ives  and  instructions  governing  Medicare, 
Metlicaid  and  all  other  Federal  health  care 
pn^grams. 

i4|Billing  companies  provide  services  for  virtually 
eM<*y  aspect  of  the  health  care  industry.  Among  the 
are^  of  greatest  concentration  for  billing  companies 
ai^  physicians,  ambulatory  surgery  centers  (ASCs), 
diifable  medical  equipment,  prosthetics,  orthotics 
and  supplies  (DMEPOS)  industry,  home  health 
aoBticies  (HHAs)  and  hospitals. 


previously  issued  by  the  OIG  for  that 
particular  sector.^ 

This  guidance  is  pertinent  for  all 
billing  companies,  large  or  small, 
regardless  of  the  type  of  services 
provided.  The  applicability  of  the 
recommendations  and  guidelines 
provided  in  this  dociunent  depend  on 
the  circumstances  of  each  particular 
billing  company.  However,  regardless  of 
the  billing  company's  size  and  structure, 
the  OIG  beheves  every  billing  company 
can  and  should  strive  to  accomplish  the 
objectives  and  principles  underlying  all 
of  the  compliance  policies  and 
procedures  recommended  within  this 
guidance. 

Within  this  dociunent.  the  OIG  first 
provides  its  general  views  on  the  value 
and  fundamental  principles  of  billing 
company  compliance  programs,  and 
then  provides  specific  elements  that 
each  billing  company  should  consider 
when  developing  and  implementing  an 
effective  compliance  program.  Although 
this  document  presents  basic  procedural 
and  structural  guidance  for  designing  a 
compliance  program,  it  is  not  in  itself  a 
compUance  program.  Rather,  it  is  a  set 
of  guidelines  for  consideration  by  a 
billing  company  interested  in 
implementing  a  compliance  program. 

r  undamentally.  compliance  efforts 
are  designed  to  establish  a  culture 
within  a  billing  company  that  promotes 
prevention,  detection  and  resolution  of 
instances  of  conduct  that  do  not 
conform  to  Federal  and  State  law,  and 
Federal,  State  and  private  payor  health 
care  program  requirements,  as  well  as 
the  billing  company's  ethical  and 
business  policies.  In  practice,  the 
compliance  program  should  effectively 
articulate  and  demonstrate  the 
organization's  commitment  to  legal  and 
ethical  conduct.  Eventually,  a 
compliance  program  should  become 
part  of  the  fabric  of  routine  billing 
company  operations. 

Specincally,  compliance  programs 
guide  a  billing  company's  governing 
body  [e.g.,  boards  of  directors  or 
trustees),  chief  executive  officer  (CEO), 
managers,  billing  and  coding  personnel 
and  other  employees  in  the  efficient 
management  and  operation  of  the 
company.  They  are  especially  critical  as 
an  internal  quality  assurance  control  in 
reimbursement  and  pajrment  areas, 
where  claims  and  billing  operations  are 
often  the  source  of  fraud  and  abuse  and. 
therefore,  historically  have  been  the 


I  See  63  FR  45076  (8/24/98)  for  Compliance 
Program  Guidance  for  Clinical  Laboratories;  63  FR 
42410  (8/7/98)  for  Compliance  Program  Guidance 
for  Home  Health  Agencies:  63  FR  8987  (2/23/98)  for 
Compliance  Program  Guidance  for  Hospitals.  These 
documents  are  also  located  on  the  Internet  at  bttp-7 
/www.dhhs.gov/progorg/oig. 


focus  of  Government  regulation, 
scrutiny  and  sanctions. 

It  is  inctunbent  upon  a  billing 
company's  corporate  officers  and 
managers  to  provide  ethical  leadership 
to  the  organization  and  to  assure 
adequate  systems  are  in  place  to 
facilitate  and  promote  ethical  and  legal 
conduct.  Employees,  managers  and  the 
Government  will  fociis  on  the  words 
and  actions  of  a  billing  company's 
leadership  as  a  measure  of  the 
organization's  commitment  to 
compliance.  Indeed,  many  billing 
companies  have  adopted  mission 
statements  articulating  their 
commitment  to  high  ethical  standards. 
Compliance  programs  also  provide  a 
central  coordinating  mechanism  for 
furnishing  and  disseminating 
information  and  guidance  on  applicable 
Federal  and  State  statutes.  regiUations 
and  other  payor  requirements. 

The  OIG  beheves  that  open  and 
frequent  commimication  ^  between  the 
billing  company  and  the  health  care 
provider  is  fundamental  to  the  success 
of  any  compliance  endeavor.  Billing 
companies  are  in  a  imique  position  with 
regard  to  establishing  compliance 
programs.  An  individual  billing 
company  may  support  a  variety  of 
providers  with  different  specialities 
and,  consequently,  different  risk  areas. 
It  is  with  this  in  mind  that  the  OIG 
strongly  recommends  the  bilUng 
company  coordinate  with  its  provider 
clients  to  establish  compliance 
responsibilities.''  Once  the 
responsibilities  have  been  clearly 
delineated,  they  should  be  formalized  in 
the  written  contract  between  the 
provider  and  the  billing  company.  The 
OIG  recommends  the  contract 
enimierate  those  functions  that  are 
shared  responsibiUties  and  those  that 
are  the  sole  responsibiUty  of  either  the 
billing  company  or  the  provider. 
Implementing  an  effective  compUance 
program  requires  a  substantial 
commitment  of  time,  energy  and 
resources  by  senior  management  and  the 
billing  company's  governing  body. 
Superficial  programs  that  simply 
purport  to  comply  with  the  elements 
discussed  and  described  in  this 
guidance  or  programs  hastily 
constructed  and  implemented  without 
appropriate  ongoing  monitoring  will 


*E.g.,  the  billing  company  should  communicate 
the  results  of  audits,  determinations  of 
inappropriate  claim  submissions  and  notifications 
of  overpayments. 

''At  a  minimum,  the  billing  company  should  send 
a  copy  of  its  compliance  program  to  all  of  its 
provider  clients.  The  billing  compehy  should  also 
coordinate  with  its  provider  clients  in  the 
development  of  a  training  program,  an  audit  plan 
and  policies  for  investigating  misconduct 
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likely  be  ineffective  and  could  expose 
the  billing  company  to  greater  liability 
than  no  program  at  all.  Additionally,  an 
ineffective  compliance  program  may 
expose  the  billing  company's  provider 
clients  to  liability  where  those  providers 
rely  on  the  billing  company's  expertise 
and  its  assurances  of  an  effective 
compliance  program.  Although  it  may 
require  significant  additional  resources 
or  reallocation  of  existing  resources  to 
implement  an  effective  compliance 
program,  the  long  term  benefits  of 
implementing  the  program  significantly 
outweigh  the  costs.  Undertaking  a 
voluntary  compUance  program  is  a 
beneficial  investment  that  advances 
both  the  billing  company's  organization 
and  the  stabiUty  and  solvency  of  the 
Medicare  program. 

A.  Benefits  of  a  Compliance  Pmgram 

The  OIG  beUeves  an  effective 
compliance  program  provides  a 
mechanism  that  brings  the  pubUc  and 
private  sectors  together  to  reach  mutual 
goals  of  reducing  fraud  and  abuse, 
improving  operational  quality, 
improving  the  quahty  of  health  care  and 
reducing  the  costs  of  health  care. 
Attaining  these  goals  provides  positive 
results  to  business.  Government  and 
individual  citizens  alike,  hi  addition  to 
fulfilling  its  legal  duty  to  ensure  that  it 
is  not  submitting  false  or  inaccurate 
claims  to  Government  and  private 
payors,  a  billing  company  may  gain 
numerous  additional  benefits  by 
implementing  an  effective  compliance 
program.  These  benefits  may  include: 

•  The  formulation  of  effective 
internal  controls  to  assure  compliance 
with  Federal  regulations,  private  payor 
policies  and  internal  guidelines; 

•  Improved  medical  record 
documentation; " 

•  Improved  collaboration, 
communication  and  cooperation  among 
health  care  providers  and  those 
processing  and  using  health 
information; 

•  The  ability  to  more  quickly  and 
acciuately  react  to  employees' 
operational  compliance  concerns  and 
the  capabiUty  to  effectively  target 
resources  to  address  those  concerns; 

•  A  more  efficient  communications 
system  that  establishes  a  clear  process 
and  structure  for  addressing  compliance 
concerns  quickly  and  effectively; 

•  A  concrete  demonstration  to 
employees  and  the  community  at  large 
of  the  billing  company's  strong 
commitment  to  honest  and  responsible 
corporate  conduct; 


•  The  ability  to  obtain  an  accurate 
assessment  of  employee  and  contractor 
behavior  relating  to  fraud  and  abuse; 

•  Increased  likelihood  of 
identification  and  prevention  of 
criminal  and  unethical  conduct; 

•  A  centraUzed  source  for  distributing 
information  on  health  care  statutes, 
regulations  and  other  program  directives 
related  to  fraud  and  abuse  and  related 
issues; 

•  A  methodology  that  encourages 
employees  to  report  potential  problems; 

•  Procedures  that  allow  the  prompt, 
thorough  investigation  of  possible 
misconduct  by  corporate  officers, 
managers,  employees  and  independent 
contractors,  who  can  impact  billing 
decisions; 

•  An  improved  relationship  with  the 
applicable  Medicare  contractor; 

•  Early  detection  and  reporting, 
minimizing  the  loss  to  the  Government 
frt>m  false  claims,  and  thereby  reducing 
the  billing  company's  exposure  to  civil 
damages  and  penalties,  criminal 
sanctions,  and  administrative  remedies, 
such  as  program  exclusion; '  and 

•  Enhancement  of  the  structure  of  the 
billing  company's  operations  and  the 
consistency  between  separate  business 
units. 

Overall,  the  OIG  believes  that  an 
effective  compUance  program  is  a  soimd 
business  investment  on  the  part  of  a 
billing  company. 

The  OIG  recognizes  the 
implementation  of  an  effective 
compliance  program  may  not  entirely 
eliminate  fraud,  abuse  and  waste  from 
an  organization.  However,  a  sincere 
effort  by  billing  companies  to  comply 
with  apphcable  Federal  and  State 
standards,  as  well  as  the  requirements  of 
private  health  care  programs,  through 
the  estabUshment  of  an  effective 
compliance  program,  significantly 
reduces  the  risk  of  imlawfiil  or  improper 
conduct. 

B.  Application  of  Compliance  Prog^mn 
Guidance 

Given  the  diversity  in  size  and 
services  offered  by  billing  companies 


■Billing  and  coding  personnel  can  provide 
critical  advice  to  physicians  and  other  health  care 
providers  that  may  greatly  improve  the  quality  of 
medical  record  documentation. 


'The  OIG,  for  example,  will  consider  the 
existence  of  an  effective  compliance  program  that 
pre-dated  any  governmental  investigation  when 
addressing  the  appropriateness  of  administrative 
sanctions.  However,  the  burden  is  on  the  billing 
company  to  demonstrate  the  operational 
effectiveness  of  a  compliance  program.  Further,  the 
False  Claims  Act.  31  U.S.C.  3729-3733,  provides 
that  a  person  who  has  violated  the  Act,  but  who 
voluntarily  discloses  the  violation  to  the 
Govenmient  within  thirty  days  of  detection,  in 
certain  circumstances  will  be  subject  to  not  less 
than  double,  as  opposed  to  treble,  damages.  See  31 
U.S.C  3729(a).  Thus,  the  ability  to  react  quickly 
when  violations  of  the  law  are  discovered  may 
materially  help  reduce  the  billing  company's 
liability. 


within  the  industry,  there  is  no  single 
"best"  compliance  program.  The  OIG 
understands  the  variances  and 
complexities  within  the  industry  and  is 
sensitive  to  the  differences  between 
large  and  small  billing  companies. 
Similarly,  the  OIG  understands  the 
availabiUty  of  resources  for  any  one 
billing  company  can  differ  vastly,  given 
that  billing  companies  vary  greatly  in 
the  type  of  services  offered  and  the 
manner  that  they  are  provided. 
Nonetheless,  elements  of  this  guidance 
can  be  used  by  all  billing  companies, 
regardless  of  size,  location  or  corporate 
structure,  to  estabUsh  an  effective 
compliance  program.  The  OIG 
recognizes  some  billing  companies  may 
not  be  able  to  adopt  certain  elements  to 
the  same  comprehensive  degree  that 
others  with  more  extensive  resources 
may  achieve.  This  guidance  represents 
the  OIG's  suggestions  on  how  a  billing 
company  can  best  establish  internal 
controls  and  monitor  company  conduct 
to  correct  and  prevent  fraudulent 
activities.  By  no  means  should  the 
contents  of  this  guidance  be  viewed  as 
an  exclusive  discussion  of  the  advisable 
elements  of  a  compUance  program.  On 
the  contrary,  the  OIG  strongly 
encourages  billing  companies  to 
develop  and  implement  compliance 
elements  that  uniquely  address  the 
individual  billing  company's  risk  areas. 

The  OIG  appreciates  that  the  success 
of  the  compliance  program  guidance 
hinges  on  thoughtfiil  and  practical 
comments  from  those  individuals  and 
organizations  that  will  utilize  the  tools 
set  forth  in  this  doctmient.  In  a 
continuing  effort  to  collaborate  closely 
with  the  private  sector,  the  OIG  solicited 
input  and  support  bom  representatives 
of  the  major  trade  associations  in  the 
development  of  this  compliance 
program  guidance.  Further,  we  took  into 
consideration  previous  OIG 
publications,  such  as  Special  Fraud 
Alerts,  ■"  the  recent  findings  and 
recommendations  in  reports  issued  by 
OIG's  Office  of  Audit  Services, 
comments  fit>m  the  HCFA,  as  well  as 
the  experience  of  past  and  recent  fraud 
investigations  related  to  billing 
companies  conducted  by  OIG's  Office  of 
Investigations  and  the  £)OJ. 

As  appropriate,  this  guidance  may  be 
modified  and  expanded  as  more 
information  and  knowledge  is  obtained 
by  the  OIG,  and  as  changes  in  the  law. 
and  in  the  rules,  policies  and 
procedures  of  the  Federal,  State  and 
private  health  plans  occur.  The  OIG 
understands  billing  companies  will 
need  adequate  time  to  react  to  these 


■°  Special  Fraud  Alerts  are  available  on  the  OIG 
website  at  http://w%vw.dhhs.gov/progorg/oig. 
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m edifications  and  expansions  and  to 
niE  ke  any  necessary  changes  to  their 
v<i  untary  compliance  programs.  New 
cc  inpliance  practices  may  eventually  be 
in  dorporated  into  this  guidance  if  the 
O  0  discovers  significant  enhancements 
to  better  ensure  an  effective  compliance 
pf<kgram.  We  recognize  the  development 
ahq  implementation  of  compliance 
programs  in  billing  companies  often 
raise  sensitive  and  complex  legal  and 
mianagerial  issues."  However,  the  OIG 
wishes  to  offer  what  it  believes  is 
ciiitical  guidance  for  those  who  are 
sincerely  attempting  to  comply  with  the 
relevant  health  care  statutes  and 
rei^lations. 

apliance  Program  Elements 

le  elements  proposed  by  these 
ideUnes  are  similar  to  those  of  the 
lical  laboratory  model  compliance 
program  guidance  published  by  the  OIG 
ii  JFebniary  1997  (updated  in  Augiist 
111^8),  the  hospital  compliance  program 
giUdance  published  in  February  1998, 
the  home  health  compliance  program 
gi^dance  published  in  August  1998  '^ 
ai^d  our  corporate  integrity 
agteements.'^  The  elements  represent  a 
gude  that  can  be  tailored  to  fit  the 
ne^ds  and  financial  realities  of  a 
particular  billing  company,  large  or 
small,  regardless  of  the  type  of  services 
oflBred.  The  OIG  is  cognizant  that  with 

lard  to  compliance  programs,  one 
ni0del  is  not  suitable  to  every 
organization.  Nonetheless,  the  OIG 
believes  every  billing  company, 
r^ardless  of  size,  structure  or  services 
o^red  can  benefit  from  the  principles 
espoused  in  this  guidance. 

The  OIG  believes  every  effective 
compliance  program  must  begin  with  a 
fcijmal  commitment  **  by  the  billing 
oitnpany's  governing  body  to  include 
al  11  of  the  applicable  elements  listed 
b  i\ovf.  These  elements  are  based  on  the 
St  ten  steps  of  the  Federal  Sentencing 
"  "■delines."  We  believe  every  billing 


Giic 


I  Nothing  Mated  herein  should  be  substituted  for, 
oi'  ttsed  in  lieu  of,  competent  legal  advice  from 
cohlnseL 

'>  See  note  5. 

'*  Corporate  integrity  agreements  are  executed  as 
pqrt  of  a  civil  settlement  agreement  between  the 
health  care  provider  or  entity  responsible  for  billing 
fof  the  provider  and  the  Government  to  resolve  a 
caBe  based  on  allegations  of  health  care  fraud  or 
abuse.  These  OIG-im[K>sed  programs  are  in  effect 
for  B  period  of  three  to  Gve  years  and  require  many 
oftbe  elements  included  in  this  compliance 
gUitlance. 

■^Formal  commitment  may  include  a  resolution 
by  the  board  of  directors,  where  applicable.  A 
formal  commitment  does  include  the  allocation  of 
adequate  resources  to  ensure  that  each  of  the 
el^tmnts  is  addressed. 

>i  See  United  States  Sentencing  Conomission 
G!i|delines,  Guidelines  Manual,  8A1.2,  comment. 
(n  ;  (k)).  The  Federal  Sentencing  Guidelines  are 


company  can  implement  all  of  the 
recommended  elements,  expanding 
upon  the  seven  steps  of  the  Federal 
Sentencing  Guidelines.  The  OIG 
recognizes  full  implementation  of  all 
elements  may  not  be  immediately 
feasible  for  all  billing  companies. 
However,  as  a  first  step,  a  good  faith  and 
meaningful  commitment  on  the  part  of 
the  billing  company  administration, 
especially  the  governing  body  and  the 
CEO,  will  substantially  contribute  to  the 
program's  successful  implementation. 
As  the  compliance  program  is 
implemented,  that  commitment  should 
cascade  down  through  the  management 
to  every  employee  in  the  organization. 
At  a  minimum,  comprehensive 
compliance  programs  should  include 
the  following  seven  elements: 

(1)  The  development  and  distribution 
of  written  standards  of  conduct,  as  well 
as  written  poUcies  and  procedures  that 
promote  the  billing  company's 
commitment  to  compliance  (e.g.,  by 
including  adherence  to  the  compliance 
program  as  an  element  in  evaluating 
managers  and  employees)  and  that 
address  specific  areas  of  potential  baud, 
such  as  the  claims  submission  process, 
code  gaming  and  financial  relationships 
with  its  providers; 

(2)  The  designation  of  a  chief 
compliance  officer  and  other 
appropriate  bodies,  e.g.,  a  corporate 
comphance  committee,  charged  with 
the  responsibility  of  operating  and 
monitoring  the  compUance  program  and 
who  report  directly  to  the  CEO  and  the 
governing  body;  '* 

(3)  The  development  and 
implementation  of  regular,  effective 
education  and4raining  programs  for  all 
affected  employees;  ■'' 

(4)  The  creation  and  maintenance  of 
a  process,  such  as  a  hotline,  to  receive 
complaints  and  the  adoption  of 
procedures  to  protect  the  anonymity  of 
complainants  and  to  protect  callers  firom 
retaliation; 


detailed  policies  and  practices  for  the  Federal 
criminal  justice  system  that  prescribe  appropriate 
sanctions  for  offenders  convicted  of  Federal  crimes. 

"The  integral  functions  of  a  compliance  officer 
and  a  corporate  compliance  committee  in 
implementing  an  effective  compliance  program  are 
discussed  throughout  this  compliance  guidance. 
However,  the  DIG  recognizes  that  the  differences  in 
the  sizes  and  structures  of  billing  companies  will 
result  in  differences  in  the  ways  in  which 
compliance  programs  are  set  up.  The  important 
thing  is  that  the  billing  company  structures  its 
compliance  program  in  such  a  way  that  the  program 
is  able  to  accomplish  the  key  functions  of  a 
corporate  compliance  officer  and  a  corporate 
compliance  committee  discussed  within  this 
document 

■''Training  and  education  programs  for  billing 
companies  should  be  detailed  and  comprehensive. 
They  should  cover  specific  billing  and  coding 
procedures,  as  well  as  the  general  areas  of 
compliance. 


(5)  The  development  of  a  system  to 
respond  to  allegations  of  improper/ 
illegal  activities  and  the  enforcement  of 
appropriate  disciplinary  action  against 
employees  who  have  violated  internal 
compliance  policies,  applicable  statutes, 
regulations  or  Federal,  State  or  private    , 
payor  health  care  program  requirements; 

(6)  The  use  of  audits  and/ or  other  risk 
evaluation  techniques  to  monitor 
compliance  and  assist  in  the  reduction 
of  identified  problem  areas; '^  and 

(7)  The  investigation  and  correction  of 
identified  systemic  problems  and  the 
development  of  policies  addressing  the 
non-employment  of  sanctioned 
individuals. 

A.  Written  Policies  and  Procedures 

Every  compliance  program  should 
require  the  development  and 
distribution  of  written  compliance 
pohcies,  standards  and  practices  that 
identify  specific  areas  of  risk  and 
vulnerability  to  the  billing  company. 
These  policies  should  be  developed 
under  the  direction  and  supervision  of 
the  chief  compliance  officer  and  the 
compliance  committee  (if  such  a 
conmiittee  is  practicable  for  the  billing 
company)  and,  at  a  minimum,  should  be 
provided  to  all  individuals  who  are 
affected  by  the  particular  policy  at  issue, 
including  the  billing  company's  agents 
and  independent  contractors  '^  who  may 
affect  billing  decisions. 

1.  Standards  of  Conduct 

Billing  companies  should  develop 
standards  of  conduct  for  all  affected 
employees  that  include  a  clearly 
delineated  commitment  to  compliance 
by  the  billing  company's  senior 
management  ^  and  its  divisions.  The 
standards  should  fimction  in  the  same 
fashion  as  a  constitution,  i.e.,  as  a 
foimdational  document  that  details  the 


"For  example,  spot-checking  the  work  of  coding 
and  billing  personnel  periodically  should  be  an 
element  of  an  effective  compliance  program. 
Identification  of  risk  areas,  discussed  in  further 
detail  in  section  n.A.2,  is  the  first  step  in  correcting 
aberrant  billing  patterns. 

''According  to  the  Federal  Sentencing 
Guidelines,  an  organization  must  have  established 
compliance  standards  and  procedures  to  be 
followed  by  its  employees  and  other  agents  in  order 
to  receive  sentencing  credit  for  an  "effective" 
compliance  program.  The  Federal  Sentencing 
Guidelines  define  "agent"  as  "any  individual, 
including  a  director,  an  officer,  an  employee,  or  an 
independent  contractor,  authorized  to  act  on  behalf 
of  the  organization."  See  United  States  Sentencing 
Commission  Guidelines,  Guidelines  Manual,  SA1.2, 
Application  Note  3(d). 

^The  OIG  strongly  encourages  high-level 
involvement  by  the  billing  comj^ny's  governing 
body,  chief  executive  officer,  chief  operating  officer, 
general  counsel  and  chief  financial  officer,  in  the 
development  of  standards  of  conduct.  Such 
involvement  should  help  communicate  a  strong  and 
explicit  organizational  commitment  to  compliance 
goals  and  standards. 
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fundamental  principles,  values  and 
framework  for  action  within  an 
organization.  Standards  should 
articulate  the  billing  company's 
commitment  to  comply  with  all  Federal 
and  State  standards,  with  an  emphasis 
on  preventing  fraud  and  abuse.  They 
should  state  the  organization's  mission, 
goals  and  ethical  principles  relating  to 
compliance  and  clearly  define  the 
organization's  commitment  to 
compliance  and  its  expectations  for  all 
billing  company  governing  body 
members,  officers,  managers, 
employees,  and,  where  appropriate, 
contractors  and  other  agents.  The 
standards  should  promote  integrity, 
support  objectivity  and  foster  trust. 
Standards  should  not  only  address 
compliance  with  statutes  and 
regulations,  but  should  also  set  forth 
broad  principles  that  guide  employees 
in  conducting  business  professionally 
and  properly.  Furthermore,  a  billing 
company's  standards  of  conduct  should 
reflect  a  commitment  to  the  hi^tost 
quality  health  data  submission,  as 
evidenced  by  its  accuracy,  reliability, 
timeliness  and  validity. 

2.  Written  Policies  for  Risk  Areas 

As  part  of  its  commitment  to 
compliance,  billing  companies  should 
establish  a  comprehensive  set  of 
policies  that  delineate  billing  and 
coding  procediues  for  the  company.  In 
contrast  to  the  standards  of  conduct, 
which  are  designed  to  be  a  clear  and 
concise  collection  of  fundamental 
standards,  the  written  poUcies  should 
articulate  specific  procedures  personnel 
should  follow  when  submitting  initial 
or  follow-up  claims  to  Federal  health 
care  programs. 

Among  the  issues  to  be  addressed  in 
the  polices  are  the  education  and 
training  requirements  for  billing  and 
coding  fwrsonnel;  the  risk  areas  for 
fiaud,  waste  and  abuse;  the  integrity  of 
the  billing  company's  information 
system;  the  methodology  for  resolving 
ambiguities  in  the  provider's 
paperwork;^'  the  procedure  for 
identifying  and  reporting  credit 
balances;  and  the  procedure  to  ensure 
duplicate  bills  are  not  submitted  in  an 
attempt  to  gain  duplicate  payment. 

Billing  companies  that  provide  coding 
services  should  provide  additional 
policies  for  risk  areas  that  apply 
specifically  to  coding.22  The  policies 
and  procedures  should  describe  the 


necessary  steps  to  take  in  reviewing  a 
billing  document.  Specific  attention 
should  be  placed  on  the  proper  steps  the 
coder  should  take  if  imable  to  locate  a 
code  for  a  documented  diagnosis  or 
procedure  or  if  the  medical  record 
documentation  is  not  sufficient  to 
determine  a  diagnosis  or  procedure.^ 
Billing  companies  that  provide 
additional  services  should  consider 
consulting  an  attorney  for  guidance  on 
other  regiUatory  issues.^* 

a.  Risk  Assessment — ^All  Billing 
Companies 

The  OIG  believes  a  billing  company's 
written  policies  and  procedures,  its 
educational  program  and  its  audit  and 
investigation  plans  should  take  into 
consideration  the  particular  statutes, 
rules  and  program  instructions  that 
apply  to  each  function  or  department  of 
the  billing  company.  Consequently,  we 
recommend  coordination  between  these 
functions  with  an  emphasis  on  areas  of 
special  concern  that  have  been 
identified  by  the  OIG  through  its 
investigative  and  audit  functions.^ 


"  Billing  company  personnel  should  maintain  an 
open  dialogue  with  their  providers  regarding 
documentation  issues.  If  the  documentation 
received  from^  provider  is  ambiguous  or 
conflicting,  the  billing  company  should  contact  the 
provider  for  clarification  or  resolution. 

"  See  section  U.A.2.b. 


"  If  the  coding  staff  finds  the  physician's 
documentation  to  be  unclear  or  conflicting,  then 
they  should  ask  the  physician  for  clarification.  This 
will  frequently  allow  the  coder  to  choose  a  more 
appropriate  code.  If  the  coder  does  not  know  how 
to  code  a  particular  type  of  bill  for  Medicare 
payment,  he  or  she  should  first  consult  with  a 
supervisor.  If  the  question  persists,  the  supervisor 
should  contact  the  provider's  carrier/intermediary. 
The  billing  company  could  also  contact  an 
authoritative  coding  organization.  For  example,  the 
American  Hospital  Association  maintains  a  central 
office  on  ICD-9-CM.  All  such  correspondence 
should  be  maintained  in  a  log.  In  the  rare  instance 
that  the  documentation  appears  to  be  for  a  new  type 
of  disease  or  syndrome,  the  supervisor  can  send  an 
inquiry  to  the  National  Center  for  Health  Statistics. 
6525  Belcrest  Road,  Room  1100,  HyatUville.  MD 
20782. 

''*For  example,  billing  companies  that  provide 
marketing  services  should  develop  policies  to 
ensure  compliance  with  the  anti-kickback  statute. 
42  U.S.C  1320a-7b(b).  In  addiUon.  such  policies 
should  provide  that  the  billing  company  shall  not 
submit  or  cause  to  be  submitted  to  health  care 
programs  claims  for  patients  by  virtue  of  a 
compensation  agreement  that  was  designed  to 
induce  such  referrals  in  violation  of  the  anti- 
kickback  statute,  or  similar  Federal  or  State  statute 
or  regulation.  Further,  the  policies  and  procedures 
should  refierence  the  OIG's  safe  harbor  regulations, 
clarifying  those  payment  practices  that  would  be 
immune  from  prosecution  under  the  anti-kickback 
statute.  See  42  CFR  1001.952. 

"  The  OIG  periodically  issues  Special  Fraud 
Alerts  setting  forth  activities  believed  to  raise  legal 
and  enforcement  issues.  Billing  company 
compliance  programs  should  require  the  legal  staff, 
chief  compliance  officer  or  other  appropriate 
personnel  to  carefully  consider  any  and  all  Special 
Fraud  Alerts  issued  by  the  OIG  that  relate  to  health 
care  providers  to  which  they  offer  services. 
Moreover,  the  compliance  programs  should  address 
the  ramifications  of  failing  to  cease  and  correct  any 
conduct  criticized  in  such  a  Special  Fraed  Alert,  if 
applicable  to  billing  companies,  or  to  take 
reasonable  action  to  prevent  such  conduct  from 
reoccurring  in  the  future.  If  appropriate,  billing 
companies  should  take  the  steps  described  in 


Furthermore,  the  OIG  recommends  that 
billing  companies  conduct  a 
comprehensive  self-administered  risk 
analysis  or  contract  for  an  independent 
risk  analysis  by  experienced  health  care 
consulting  professionals.  This  risk 
analysis  should  identify  and  rank  the  ' 
various  compliance  and  business  risks 
the  company  may  experience  in  its  daily 
operations. 

Once  completed,  the  risk  analysis 
should  serve  as  the  basis  for  the  written 
poUcies  the  billing  company  should 
develop.  The  OIG  has  provided  the 
following  specific  list  of  particular  risk 
areas  that  should  be  addressed  by 
billing  companies.  It  should  be  noted 
that  this  list  is  not  all-encompassing  and 
the  risk  analysis  completed  as  a  result 
of  the  company's  audit  may  provide  a 
more  individualized  road  map. 
Nonetheless,  this  list  is  a  compilation  of 
several  years  of  OIG  audits, 
investigations  and  evaluations  and 
should  provide  a  solid  starting  point  for 
a  company's  initial  effort. 

Among  the  risk  areas  the  OIG  has 
identified  as  particularly  problematic 
are:2* 

•  Billing  for  items  or  services  not 
actually  documented;" 

•  Unbundling;^* 

•  Upcoding.^*  such  as,  for  example. 
DRG  creep;3o 

•  Inappropriate  balance  billing;^' 

•  Inadequate  resolution  of 
overpayments;^^ 


Section  G  regarding  investigations,  reporting  and 
correction  of  identified  problems. 

''The  OIG's  work  plan  is  currently  available  on 
the  Internet  at  http://www.dhhs.gov/progorg/oig. 
The  OIG  Work  Plan  details  the  various  projects  the 
OIG  intends  to  address  in  the  fiscal  year.  The  Work 
Plan  contains  the  projects  of  the  Office  of  Audit 
Services,  Office  of  Evaluation  and  Inspections, 
Office  of  Investigations  and  the  Office  of  Counsel 
to  the  Inspector  General. 

^Billing  for  items  or  services  not  actually ' 
documented  involves  submitting  a  claim  that 
cannot  be  substantiated  in  the  documentation. 

^Unbundling  occurs  when  a  billing  entity  uses 
separate  billing  codes  for  services  that  have  an 
aggregate  billing  code. 

»  Upcoding  reflects  the  practice  of  using  a  billing 
code  that  provides  a  higher  reimbursement  rate 
than  the  billing  code  that  actually  reflects  the 
service  furnished  to  the  patient.  UJficoding  has  been 
a  major  focus  of  the  OIG's  law  enforcement  efforts. 
In  fact,  the  Health  Insurance  Portability  and 
Accountability  Act  of  1996  added  another  civil 
monetary  penalty  to  the  OIG's  sanction  authorities 
for  upcoding  violations.  See  42  U.S.C  1320a- 
7a(a)(l)(A). 

^DRG  creep  is  a  variety  of  upcoding  that 
involves  the  practice  of  billing  using  a  Diagnosis 
Related  Group  (DRG)  code  that  provides  a  higher 
reimbursement  rate  than  the  DRG  code  that 
accurately  reflects  patient's  diagnosis. 

''  Inappropriate  balance  billing  refers  to  the 
practice  of  billing  Medicare  beneficiaries  for  the 
difference  between  the  total  provider  charges  and 
the  Medicare  Part  B  allowable  payment. 

"An  overpajrment  is  an  improper  or  excessive 
payment  made  to  a  health  care  provider  as  a  result 
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•  Lack  of  integrity  in  computer 
1  systems;" 

Computer  software  programs  that 
I  shcourage  billing  personnel  to  enter 
data  in  fields  indicating  services  were 
rendered  though  not  actually  performed 
ot  documented; 

•  Failure  to  maintain  the 
confidentiality  of  information/records;'* 

[•  Knowing  misuse  of  provider 

I  lentification  numbers,  which  results  in 

J  nproper  billing;^' 

•  Outpatient  services  rendered  in 
:  jnnection  with  inpatient  stays;  ^ 

•  Duplicate  billing  in  an  attempt  to 
I  lin  duplicate  payment; " 

•  Billing  for  discharge  in  lieu  of 
:  ansfer;  '* 

•  Failure  to  properly  use  modifiers; '' 


] '  patient  billing  or  claims  processing  errors  for 
Which  a  refund  is  owed  by  the  provider.  Examples 
pf  Medicare  overpayments  include  instances  where 
B  provider  is:  (1)  Paid  twice  for  the  same  service 

0  ther  by  Medicare  or  by  Medicare  and  another 
ttsurer  or  beneficiary;  or  (2)  paid  for  services 
planned  but  not  performed  or  for  non-covered 
Services.  Billing  companies  should  institute 
|Xt>cedures  to  provide  for  timely  and  accurate 
reporting  to  both  the  provider  and  the  health  care 
tkoffam  of  overpayments. 

1 1  "Because  billing  companies  are  in  the  business 
U  processing  health  care  information,  it  is  essential 
uey  develop  policies  and  procedures  to  ensure  the 
»tegrity  of  the  information  they  process  and  to 
iBtisure  that  records  can  be  easily  located  and 
Accessed  within  a  well-organized  Tiling  or 
alternative  retrieval  system.  All  billing  companies 
B  lould  have  a  back-up  system  (whether  by  disk, 
b  ipe  or  system)  to  ensure  the  integrity  of  data. 
f  olicies  should  provide  for  a  regular  system  back- 
u  p  to  ensure  that  no  information  is  lost. 

^All  billing  companies  should  develop, 
ii  nplement.  audit  and  enforce  policies  and 
f  nicedures  to  ensure  the  confidentiality  and 
f  rivacy  of  financial,  medical,  personnel  and  other 
s  insitive  information  in  their  possession.  These 
f  olicies  should  address  both  electronic  and  hard 
c  apy  documents.  ' 

^  Of  particular  concern,  billing  companies  should 
b  •  aware  of  the  provisions  of  reassignment  of 
t  tnefits.  These  provisions  govern  who  may  receive 
[  lyroent  due  to  a  provider  or  supplier  of  services 

1  r  a  beneficiary.  See  42  CFR  §§  424.70-424.80.  See 
I  bo  Medicare  Carrier  Manual  §  3060.10. 

*  Billing  companies  that  submit  claims  (or  non- 
I  hysician  outpatient  services  that  were  already 
i  iduded  in  the  hospital's  inpatient  payment  under 
t  w  Prospective  Payment  System  (PPS)  are  in  effect 
I  ifamitting  duplicate  claims. 

^Duplicate  billing  occurs  when  the  billing 
I  Knpany  submits  more  than  one  claim  for  the  same 
I  Kvice  or  the  bill  is  submitted  to  more  than  one 
I  rimary  payor  at  the  same  time.  Although  duplicate 
i  illing  can  occur  due  to  simple  error,  knowing 
I  uplicate  billing — ^which  is  sometimes  evidenced 
I  y  systematic  or  repeated  double  billing— can  create 
1  ability  under  criminal,  civil  or  administrative  law, 
I  uticularly  if  any  overpayment  is  not  promptly 
I  (funded. 

>•  Under  the  Medicare  regulations,  when  a  PPS 
I  ospital  transfers  a. patient  to  another  PPS  hospital, 
( Illy  the  hospital  to  which  the  patient  was 
I  ansferred  may  charge  the  full  DRG;  the 
I  ansferring  hospital  should  charge  Medicare  only 
I  per  diem  amount.  See  42  CFR  412.4. 

''A  modifier,  as  defined  by  the  CPT-4  manual, 
I  rovides  the  means  by  which  the  reporting  position 
( >r  provider]  can  indicate  a  service  or  procedure 
t  lat  has  been  performed  has  been  altered  by  some 


•  Billing  company  incentives  that 
violate  the  anti-kickback  statute  or  other 
similar  Federal  or  State  statute  or 
regulation;*' 

•  Joint  ventures;  •♦' 

•  Routine  waiver  of  copayments  and 
billing  third-party  insurance  only;  *^  and 

•  Discounts  and  professional 
courtesy.*^ 

A  bilUng  company's  prior  history  of 
noncompliance  with  applicable  statutes, 
regulations  and  Federal  health  care 
program  requirements  may  indicate 
additional  types  of  risk  areas  where  the 
billing  company  may  be  vulnerable  and 
may  require  necessary  poUcy  measures 
to  prevent  avoidable  recurrence.** 
Additional  risk  areas  should  be  assessed 
by  billing  companies  as  well  as 


specific  circumstance,  but  not  changed  in  its 
definition  or  code.  Assuming  the  modifier  is  used 
correctly  and  appropriately,  this  specificity 
provides  the  justification  for  payment  for  these 
services.  For  correct  use  of  modifiers,  the  billing 
company  should  reference  the  appropriate  sections 
of  the  Medicare  carrier  manual.  For  general 
information  on  the  correct  use  of  modifiers,  the 
billing  personnel  should  also  reference  the  Correct 
Coding  Initiative.  See  Medicare  Carrier  Manual 
§4630. 

'"For  billing  companies  that  provide  marketing 
services,  percentage  arrangements  may  implicate 
the  anti-kickback  statute.  See  42  U.S.C.  1320a-7b(b) 
and  59  FR  65372  (12/19/94).  Cf.  CMC  Ad.  Op.  98- 
10  (1998).  The  OIG  has  a  longstanding  concern  that 
percentage  billing  arrangements  may  increase  the 
risk  of  upcoding  and  similar  abusive  billing 
practices.  See,  e.g..  OIG  Ad.  Op.  96-1  (1998)  and 
OIG  Ad.  Op.  98-4  (1998). 

*'  The  OIG  is  troubled  by  the  proliferation  of 
business  arrangements  that  may  violate  the  anti- 
kickback  statute.  Such  arrangements  are  generally 
established  between  those  in  a  position  to  refer 
business,  such  as  physicians,  and  those  providing 
items  or  services  for  which  a  Federal  health  care 
program  pays.  Sometimes  established  as  "joint 
ventures,"  these  arrangements  may  take  a  variety  of 
forms.  The  OIG  currently  has  a  number  of 
investigations  and  audits  underway  that  focus  on 
such  areas  of  concern.  Similarly,  the  billing 
company  should  not  confer  gifts/entertainment 
upon  the  client-provider  as  this  could  also 
implicate  the  anti-kickback  statute. 

^Billing  companies  should  encourage  providers 
to  make  a  good  faith  effort  to  collect  copayments, 
deductibles  and  non-covered  services  from 
federally  and  privately-insured  patients.  Billing 
"insurance  only"  may  violate  the  False  Claims  Act, 
the  anti-kickback  statute,  the  Civil  Monetary 
Penalties  Law,  42  U.S.C.  1320a-7a(a)5,  as  amended 
by  Pub.  L.  104-91  section  231(h),  and  Sute  laws. 
For  additional  information  on  this  problem,  the  OIG 
has  published  a  Special  Fraud  Alert  on  the  routine 
waiver  of  copayments  or  deductibles  under 
Medicare  Part  B.  See  59  FR  65,373  (12/19/94). 

^  Discounts  and  professional  courtesy  may  not  be 
appropriate  unless  the  total  fee  is  discounted  or 
reduced.  In  such  situations,  the  payor  (e.g.. 
Medicare,  Medicaid  or  any  other  private  payor) 
should  receive  its  proportional  share  of  the 
discount  or  reduction. 

**  "Recurrence  of  misconduct  similar  to  that 
which  an  organization  has  previously  committed 
casts  doubt  on  whether  it  took  all  reasonable  steps 
to  prevent  such  misconduct"  and  is  a  significant 
factor  in  the  assessment  of  whether  a  compliance 
program  is  effective.  See  United  States  Sentencing 
Commission  Guidelines,  Guidelines  Manual.  8A1.2, 
Application  Note  3(7)(ii). 


incorporated  into  the  written  policies 
and  procedures  and  training  elements 
developed  as  part  of  their  compliance 
programs. 

Billing  companies  that  do  not  code 
bills  should  implement  poUcies  that 
require  notification  to  the  provider  who 
is  coding  to  implement  and  follow 
compliance  safeguards  with  respect  to 
documentation  of  services  rendered. 
Moreover,  the  OIG  recommends  that 
billing  companies  who  do  not  code  for 
their  provider  clients  incorporate  in 
their  contractual  agreements  the 
provider's  acknowledgment  and 
agreement  to  address  the  following 
coding  compliance  safeguards.*' 

b.  Risk  Assessment — BiUing  Companies 
That  Provide  Coding  Services 

The  written  policies  and  procedures 
concerning  proper  coding  should  reflect 
the  current  reimbursement  principles 
set  forth  in  appUcable  statutes, 
regulations  ^  and  Federal,  State  or 
private  payor  health  care  program 
requirements  and  should  be  developed 
in  tandem  with  organizational 
standards.  Furthermore,  written  policies 
and  procedures  should  ensure  that 
coding  and  billing  are  based  on  medical 
record  documentation.  Particular 
attention  should  be  paid  to  issues  of 
appropriate  diagnosis  codes,  DRC 
coding,  individueil  Medicare  Part  B 
claims  (including  documentation 
guidelines  for  evaluation  and 
management  services)  and  the  use  of 
patient  discharge  codes.*'  The  billing 
company  should  also  institute  a  poUcy 
that  all  rejected  claims  pertaining  to 
diagnosis  and  procedure  codes  be 
reviewed  by  the  coder  or  the  coding 
department.  This  should  faciUtate  a 


^The  following  risk  areas  are  in  no  «vay  a 
comprehensive  list  of  risk  areas  for  health  care 
providers.  Thay  are  merely  a  suggested  list  of 
documentation  risks.  They  do  not  address  the 
additional  risk  areas  that  apply  to  health  care 
providers  [e.g..  medical  necessity  issues). 

^The  official  coding  guidelines  are  promulgated 
by  the  HCFA,  the  National  Center  for  Health 
Statistics,  the  American  Medical  Association  and 
the  American  Health  Information  Management 
Association.  See  International  Classification  of 
Diseases,  9th  Revision,  Clinical  Modification  (ICD- 
9  CM)  (and  its  successors);  1998  HCFA  Common 
Procedure  Coding  System  (HCPCS)  (and  its 
successors);  and  Physicians'  Current  Procedural 
Terminology  (CPT)'"*.  In  addition,  there  are 
specialized  coding  systems  for  specific  segments  of 
the  health  care  industry.  Among  these  are  ADA  (for 
dental  procedures),  DSM  IV  (psychiatric  health 
benefits)  and  DMERCs  (for  durable  medical 
equipment,  prosthetics,  orthotics  and  supplies). 

*''The  failure  of  a  provider  to:  (i)  Document  items 
and  services  rendered;  and  (ii)  properly  submit 
them  for  reimbursement  is  a  major  area  of  potential 
fraud  and  abuse  in  Federal  health  care  programs. 
The  OIG  has  undertaken  numerous  audits, 
investigations,  inspections  and  national 
enforcement  initiatives  aimed  at  .educing  potential 
and  actual  fraud,  abuse  and  waste  in  these  areas. 
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reduction  in  similar  errors.  Among  the 
risk  areas  that  bilHng  companies  who 
provide  coding  services  should  address 
are: 

•  Internal  coding  practices;  ■•* 

•  "Assumption"  coding;  ''^ 

•  Alteration  of  the  documentation; 

•  Coding  without  proper 
documentation  ^°  of  all  physician  and 
other  professional  services; 

•  Billing  for  services  provided  by 
unqualified  or  unlicensed  clinical 
personnel; 

•  Availability  of  all  necessary 
documentation  at  the  time  of  coding; 
and 

•  Employment  of  sanctioned 
individuals.' ■ 

Billing  companies  that  provide  coding 
services  should  maintain  an  up-to-date, 


■"Internal  coding  practices,  including  software 
edits,  should  be  reviewed  periodically  to  determine 
consistency  with  all  applicable  Federal,  State  and 
private  payor  health  care  program  requirements. 

•This  refers  to  the  coding  of  a  diagnosis  or 
procedure  without  supporting  clinical 
documentation.  Coding  personnel  must  be  aware  of 
the  need  for  documented  verification  of  services 
from  the  attending  physician. 

"While  proper  documentation  is  the 
responsibility  of  the  health  care  provider,  the  coder 
should  be  aware  of  proper  documentation 
requirements  and  should  encourage  providers  to 
document  their  services  appropriately.  Depending 
on  the  circumstances,  proper  documentation  can 
include: 

(1)  The  reason  for  the  patient  encounter: 

(2)  An  appropriate  history  and  evaluation; 

(3)  Documentation  of  all  services; 

(4)  Documentation  of  reasons  for  the  services; 

(5)  An  ongoing  assessment  of  the  patient's 
condition; 

(6)  Information  on  the  patient's  progress  and 
treatment  outcome; 

(7)  A  documented  treatment  plan: 

(8)  A  plan  of  care,  including  treatments, 
madications  (including  dosage  and  frequency), 
refiarrals  and  consultations,  patient  and  family 
education,  and  follow-up  care; 

(9)  Changes  in  treatment  plan; 

(10)  Documentation  of  medical  rationale  for  the 
servicas  rendered; 

(11)  Documentation  that  supports  the  standards 
of  medical  necessity,  e.g..  certificates  of  medical 
nocassity  for  DMEPOS  and  home  health  services; 

(12)  Abnormal  test  results  addressed  in  the 
physician's  documentation; 

(13)  Identification  of  relevant  health  risk  factors; 

(14)  DocumenUtion  that  meets  the  E  ft  M  codes 
biUad: 

(15)  Medical  records  that  are  dated  and 
authenticated;  and/or 

(16)  Prescriptions. 

Billing  companies  should  also  reference  the 
Oociunentation  Guidelines  for  Evaluation  and 
^4anagement  (E/M)  Services,  published  by  the 
HCFA.  These  guidelines  are  available  on  the 
Internet  at  http://www.hcfa.gov/medicare/ 
mcarpti.htm. 

"  Billing  companies  should  ensure  that  they  do 
not  employ  or  contract  with  individuals  that  have 
been  sanctioned  by  the  GIG  or  barred  from  Federal 
procurement  programs.  The  Cumulative  Sanction 
Report  is  available  on  the  Internet  at  http:// 
www.dhhs.gov/progorg/oig.  In  addition,  the 
General  Services  Administration  maintains  a 
monthly  listing  of  debarred  contractors  on  the 
Internet  at  http://www.arnet.gov/epls. 


user-friendly  index  for  coding  policies 
and  procedures  to  ensure  that  specific 
information  can  be  readily  located. 
Similarly,  for  billing  companies  that 
provide  coding  services,  the  billing 
company  should  assure  that  essential 
coding  materials  are  readily  accessible 
to  all  coding  staff.'^ 

Finally,  billing  companies  should 
emphasize  in  their  standards  the 
importance  of  safeguarding  the 
confidentiality  of  medical,  financial  and 
other  personal  information  in  their 
possession. 

3.  Claim  Submission  Process 

A  number  of  the  risk  areas  identified 
above,  pertaining  to  the  claim 
development  and  submission  process, 
have  been  the  subject  of  administrative 
proceedings,  as  well  as  investigations 
and  prosecutions  under  the  civil  False 
Claims  Act  and  criminal  statutes. 
Settlement  of  these  cases  often  has 
required  the  defendants  to  execute 
corporate  integrity  agreements,  in 
addition  to  paying  significant  civil 
damages  and/or  criminal  fines  and 
penalties.  These  corporate  integrity 
agreements  have  provided  the  OIG  with 
a  mechanism  to  advise  billing 
companies  concerning  acceptable 
practices  to  ensiare  compliance  with 
applicable  Federal  and  State  statutes, 
regulations  and  program  requirements. 
The  following  recommendations 
include  a  munber  of  provisions  from 
various  corporate  integrity  agreements. 
Although  these  recommendations 
include  examples  of  effective  policies, 
each  billing  company  should  develop  its 
own  specific  policies  tailored  to  fit  its 
individual  needs. 

With  respect  to  claims,  a  billing 
company's  written  policies  and 
procedures  should  reflect  and  reinforce 
current  Federal  and  State  statutes.  The 
policies  must  create  a  mechanism  for 
the  billing  or  reimbursement  staff  to 
communicate  effectively  and  accurately 
with  the  health  care  provider.  Policies 
and  procedures  should: 

•  Ensure  that  proper  and  timely 
documentation  of  all  physician  and 
other  professional  services  is  obtained 
prior  to  billing  to  ensure  that  only 
accurate  and  properly  documented 
services  are  billed; 

•  Emphasize  that  claims  should  be 
submitted  only  when  appropriate 


'^  Examples  of  reference  resources  necessary  for 
proper  coding  include:  a  medical  dictionary;  an 
anatomy/physiology  textbook;  up-to-date  ICD, 
HCPCS  and  CPT™  code  books;  Physician's  Desk 
Reference;  Merck  Manual;  the  applicable 
contractor's  provider  manual;  and  subscriptions  to 
the  American  Hospital  Association's  Coding  Clinic 
for  ICD-9-CM  (and  its  successors)  and  the 
American  Medical  Association's  CPT  Assistant. 


documentation  supports  the  claims  and 
only  when  such  documentation  is 
maintained,  appropriately  organized  in 
legible  form  and  available  for  audit  and 
review.  The  documentation,  which  may 
include  patient  records,  should  record 
the  time  spent  in  conducting  the  activity 
leading  to  the  record  entry  and  the 
identity  of  the  individual  providing  the 
service; 

•  Indicate  that  the  diagnosis  and 
procedures  reported  on  the 
reimbursement  claim  should  be  based 
on  the  medical  record  and  other 
dociunentation,  and  that  the 
documentation  necessary  for  accurate 
code  assignment  should  be  available  to 
coding  staff  at  the  time  of  coding.  The 
HCFA  Common  Procedure  Coding 
System  (HCPCS),  International 
Classification  of  Disease  (ICD),  Current 
Procedural  Terminology  (CPT™),  any 
other  applicable  code  or  revenue  code 
(or  successor  code(s) )  used  by  the 
coding  staff  should  accurately  describe 
the  service  that  was  ordered  by  the 
physician; 

•  Provide  that  the  compensation  for 
billing  department  coders  and  billing 
consultants  should  not  provide  emy 
financial  incentive  to  improperly 
upcode  claims;  '3 

'  •  Establish  and  maintain  a  process  for 
pre-  and  post-submission  review  of 
claims'*  to  ensure  claims  submitted  for 
reimbursement  accurately  represent 
services  provided,  are  supported  by 
sufficient  dociunentation  and  are  in 
conformity  with  any  applicable 
coverage  criteria  for  reimbursement;  and 

•  Obtain  clarification  from  the 
provider  when  dociunentation  is 
confusing  or  lacking  adequate 
justification. 

Because  coding  for  providers  often 
involves  the  interpretation  of  medical 
diagnosis  and  other  clinical  data  and 
documentation,  a  billing  company  may 
wish  to  contract  with/assign  a  qualified 
physician  to  provide  guidance  to  the 
coding  staff  regarding  clinical  issues. 
Procedures  should  be  in  place  to  access 
medical  experts  when  necessary.  Such 
procedures  should  allow  for  medical 
personnel  to  be  available  for  guidance 
without  interrupting  or  interfering  with 
the  quality  of  patient  care. 

4.  Credit  Balances 

Credit  balances  occur  when 
pa)anents,  allowances  or  charge 
reversals  posted  to  an  account  exceed 


"  See  OIG  Ad.  Op.  98-1  (1998)  and  OIG  Ad.  Op. 
98-4  (1998).  See  also  42  CFR  424.73. 

**The  OIG  recommends  that,  at  a  minimum,  a 
valid  statistical  sample  of  claims  be  reviewed 
annually  both  before  and  after  billing  is  submitted. 
This  review  should  be  done  by  a  qualified  expert 
in  the  applicable  coding  process. 
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8e  charges  to  the  account.  Providers 
td  their  billers  should  establish 
policies  and  procedures,  as  well  as 
responsibility,  for  timely  and 
appropriate  identification  and 
l^solution  of  these  overpayments.'*  For 
example,  a  billing  company  may 
redesignate  segments  of  its  information 
system  to  allow  for  the  segregation  of 
ntient  accounts  reflecting  credit 
ttlances.  The  billing  company  could 
1  '^move  these  accoimts  from  the  active 
accoimts  and  place  them  in  a  holding 
f  pcount  pending  the  processing  of  a 
^imbursement  claim  to  the  appropriate 
piayor.  A  billing  company's  information 
System  should  have  the  ability  to  print 
t  the  individual  patient  accounts  that 
fleet  a  credit  balance  in  order  to 
it  simplified  tracking  of  credit 
ces.  llie  billing  company  should 
aaintain  a  complete  audit  trail  of  all 
edit  balances. 

In  addition,  a  billing  company  should 
ignate  at  least  one  person  (e.g.,  in  the 
iti«it  accounts  department  or 
asonable  equivalent  thereof)  as  having 
the  responsibility  for  the  tracking, 
f^cording  and  reporting  of  credit 
balances.  Further,  a  comptroller  or  an 
aizcoimtant  in  the  billing  company's 
accounting  department  (or  reasonable 
equivalent  thereof)  may  review  reports 
pjf  credit  balances  and  adjustments  on  a 
monthly  basis  as  an  additional 
safeguard. 

i .  Integrity  of  Data  Systems 

Increasingly,  the  health  care  industry 
:  I  using  electronic  data  interchange 
[£DI)  to  conduct  business  more  quickly 
and  efficiently.  As  a  result,  the  industry 
($  relying  on  the  capabilities  of 
mputers.  Billing  companies  should 
itablish  procedures  for  maintaining  the 
itegrity  of  its  data  collection  systems, 
lis  should  include  procedures  for 
t^gularly  backing-up  data  (either  by 
diskette,  restricted  system  or  tape)  to 
e  nsure  the  acciuracy  of  all  data  collected 
in  connection  with  submission  of  claims 
and  reporting  of  credit  balances.  At  all 

Stnes,  the  billing  company  should  have 
complete  and  accurate  audit  trail, 
dditionally,  billing  companies  should 
develop  a  system  to  prevent  the 
ntamination  of  data  by  outside 

ies.  This  system  should  include 
!gularly  scheduled  virus  checks, 
linally,  bilhng  companies  should 
sure  that  electronic  data  are  protected 
against  unauthorized  access  or 
disclosiu-e. 


''The  billing  company  should  also  refer  to  State 
t  cheat  laws'for  the  specific  requirements  relating 
I  notifications,  time  periods  and  payment  of  any 
1  iclaimed  funds. 


6.  Retention  of  Records 

Billing  company  compliance 
programs  should  provide  for  the 
implementation  of  a  records  system. 
This  system  should  establish  policies 
and  procediues  regarding  the  creation, 
distribution,  retention,  storage,  retrieval 
and  destruction  of  documents.  The  three 
types  of  documents  developed  imder 
this  system  should  include:  (1)  All 
records  and  documentation  required  by 
either  Federal  or  State  law  and  the 
program  requirements  of  Federal,  State 
and  private  health  plans  (for  billing 
companies,  this  should  include  all 
documents  related  to  the  billing  and 
coding  process);  (2)  records  listing  the 
persons  responsible  for  implementing 
each  part  of  the  compliance  plan;  and 
(3)  all  records  necessary  to  protect  the 
integrity  of  the  billing  company's 
compliance  process  and  confirm  the 
effectiveness  of  the  program.  The 
documentation  necessary  to  satisfy  the 
third  requirement  includes:  evidence  of 
adequate  employee  training;  reports 
from  the  billing  company's  hotline; 
results  of  any  investigation  conducted 
as  a  consequence  of  a  hotUne  call; 
modifications  to  the  compliance 
program;  self-disclosure;  all  written 
notifications  to  providers;  '<•  and  the 
results  of  the  billing  company's  auditing 
and  monitoring  efibrts. 

7.  Compliance  as  an  Element  of  a 
Performance  Plan 

Compliance  programs  should  require 
that  the  promotion  of,  and  adherence  to, 
the  elements  of  the  compliance  program 
be  a  factor  in  evaluating  the 
performance  of  all  employees. 
Employees  should  be  periodically 
trained  in  new  compUance  policies  and 
procedures.  In  addition,  all  managers 
and  supervisors  involved  in  the  coding 
and  claims  submission  processes 
should: 

•  Discuss  with  all  supervised 
employees  and  relevant  contractors  the 
compUance  poUcies  and  legal 
requirements  applicable  to  their 
fimction; 

•  Inform  all  supervised  personnel 
that  strict  compliance  with  these 
policies  and  requirements  is  a  condition 
of  employment;  and 

•  Disclose  to  all  supervised  personnel 
that  the  billing  company  will  take 
disciplinary  action  up  to  and  including 
termination  for  violation  of  these 
poUcies  or  requirements. 

In  addition  to  making  performance  of 
these  duties  an  element  in  evaluations, 
the  compUance  officer  or  company 


''This  should  include  notifications  regarding: 
inappropriate  claims:  overpayments;  and 
termination  of  the  contract. 


management  should  include  a  poUcy 
that  managers  and  supervisors  will  be 
sanctioned  for  failure  to  instruct 
adequately  their  subordinates  or  for 
failure  to  detect  noncompliance  with 
applicable  policies  and  legal 
requirements,  where  reasonable 
diligence  on  the  part  of  the  manager  or 
supervisor  should  have  led  to  the 
discovery  of  any  problems  or  violations. 

B.  Designation  of  a  Compliance  Officer 
and  a  Compliance  Committee 

1.  CompUance  Onicer 

Every  billing  company  should 
designate  a  compliance  officer  to  serve 
as  the  focal  point  for  compliance 
activities.  This  responsibility  may  be  the 
individual's  sole  duty  or  added  to  other 
management  responsibiUties,  depending 
upon  the  size  and  resources  of  the 
billing  company  and  the  complexity  of 
the  task.  For  those  billing  companies 
that  have  limited  resources,  the 
compliance  function  could  be 
outsourced  to  an  expert  in 
compliance." 

Designating  a  compliance  officer  with 
the  appropriate  authority  is  critical  to 
the  success  of  the  program,  necessitating 
the  appointment  of  a  high-level  official 
in  the  billing  company  with  direct 
access  to  the  company's  governing  body, 
the  CEO,  all  other  senior  management 
and  legal  counsel.^  The  officer  should 
have  sufficient  funding  and  staff  to 
perform  his  or  her  responsibilities  fully. 
Coordination  and  communication  are 
the  key  fimctions  of  the  compUtmce 
officer  with  regard  to  planning, 
implementing  and  monitoring  the 
compliance  program.  With  this  in  mind, 
the  OIG  recommends  the  billing 
company's  compUance  officer  closely 
coordinate  compliance  functions  wiUi 
the  provider's  compUance  officer. 

The  compliance  officer's  primary 
responsibilities  should  include: 


'''  If  the  billing  company  chooses  to  outsource  the 
compliance  function,  the  OIG  recommends  the 
billing  company  engage  an  individual  nrith 
significant  experience  in  the  billing  and  coding 
industries.  Multiple  small  billing  and  coding 
facilities  may  contract  with  an  individual  to  job- 
share  the  individual's  time  and  expertise  in  the  area 
of  compliance. 

"The  OIG  believes  that  it  is  not  advisable  for  the 
compliance  function  to  be  subordinate  to  the  billing 
company's  general  counsel,  or  comptroller  or 
similar  billing  company  financial  officer.  Free 
standing  compliance  functions  help  to  ensure 
independent  and  objective  legal  reviews  and 
financial  analyses  of  the  institution's  compliance 
efforts  and  activities.  By  separating  the  compliance 
function  &t>m  the  key  management  positions  of 
general  counsel  or  chief  financial  officer  (where  the 
size  and  structure  of  the  billing  company  make  this 
a  feasible  option),  a  system  of  cuecks  and  balances 
is  established  to  more  effectively  achieve  the  goals 
of  the  compliance  program. 
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•  Overseeing  and  monitoring  the 
implementation  of  the  compliance 
program;" 

•  Reporting  on  a  regular  basis  to  the 
billing  company's  governing  body,  CEO 
and  compliance  committee  (if 
applicable)  on  the  progress  of 
implementation  and  assisting  these 
components  in  establishing  methods  to 
improve  the  billing  company's 
efficiency  and  quality  of  services  and  to 
reduce  the  billing  company's 
vulnerability  to  fraud,  abuse  and  waste; 

•  Periodically  revising  the  program  in 
light  of  changes.in  the  organization's 
needs  and  in  the  law  and  poUcies  and 
procedures  of  Government  and  private 
payor  health  plans; 

•  Reviewing  employees'  certifications 
that  they  have  received,  read  and 
understood  the  standcu-ds  of  conduct; 

•  Developing,  coordinating  and 
participating  in  a  multifaceted 
educational  and  training  program  that 
focuses  on  the  elements  of  the 
comphance  program  and  seeks  to  ensure 
that  all  appropriate  employees  and 
management  are  knowledgeable  of,  and 
comply  with,  pertinent  Federal  and 
State  standards; 

•  Coordinating  personnel  issues  with 
the  billing  company's  hiunan  resources/ 
personnel  office  (or  its  equivalent)  to 
ensure  that  providers  and  employees  do 
not  appear  in  the  Cumulative  Sanction 
Report;" 

•  Assisting  the  billing  company's 
financial  management  in  coordinating 
internal  comphance  review  and 
monitoring  activities,  including  annual 
or  periodic  reviews  of  departments; 

•  Independently  investigating  and 
acting  on  matters  related  to  compliance, 
including  the  flexibiUty  to  design  and 
coordinate  internal  investigations  [e.g.. 
responding  to  reports  of  problems  or 
suspected  violations)  and  any  resulting 
corrective  action  with  all  billing 
departments,  providers  and  sub- 
providers,  agents  and,  if  appropriate, 
independent  contractors; 

•  Developing  policies  and  programs 
that  encourage  managers  and  employees 
to  report  suspected  fraud  and  other 
improprieties  without  fear  of  retaliation; 
and 

•  Continuing  the  momentimi  of  the 
comphance  program  and  the 
accompUshment  of  its  objectives  long 
after  the  initial  years  of 
implementation.^! 


The  comphance  officer  must  have  the 
authority  to  review  all  documents  and 
other  information  that  are  relevant  to 
comphance  activities,  including,  but  not 
limited  to,  patient  records  (where 
appropriate),  billing  records  and  records 
concerning  the  marketing  efforts  of  the 
facility  and  the  biUing  company's 
arrangements  with  other  parties, 
including  employees,  professionals  on 
staff,  relevant  independent  contractors, 
suppUers,  agents,  supplemental  staffing 
entities  and  physicians.  This  policy 
enables  the  comphance  officer  to  review 
contracts  and  obligations  (seeking  the 
advice  of  legal  counsel,  where 
appropriate)  that  may  contain  referral 
and  payment  provisions  that  could 
violate  statutory  or  regulatory 
requirements. 

m  addition,  the  compliance  officer 
should  be  copied  on  the  results  of  all 
internal  audit  reports  and  work  closely 
with  key  managers  to  identify  aberrant 
trends  in  the  coding  and  billing  areas. 
The  comphance  officer  should  ascertain 
patterns  that  require  a  change  in  poUcy 
and  forward  these  issues  to  the 
compliance  committee  to  remedy  the 
problem.  A  compliance  officer  should 
have  full  authority  to  stop  the 
processing  of  claims  that  he  or  she 
believes  are  problematic  until  such  time 
as  the  issue  in  question  has  been 
resolved. 

2.  Comphance  Committee 

The  GIG  recommends,  where 
feasible,"  that  a  compliance  committee 
be  established  to  advise  the  compliance 
officer  and  assist  in  the  implementation 
of  the  comphance  program. ^^  When 
assembling  a  team  of  people  to  serve  as 
the  bilhng  company's  compliance 
committee,  the  company  should  include 
individuals  with  a  variety  of  skills." 


"For  multi-site  billing  companies,  the  OIG 
encourages  coordination  with  each  billing  facility 
owned  by  the  billing  company  through  the  use  of 
a  corporate  compliance  officer. 

"See note  51. 

*'  Periodic  on-site  visits  of  the  billing  tympany's 
operations,  bulletins  with  compliance  updates  and 
reminders,  distribution  of  audiotapes  or  videotapes 


on  different  risk  areas,  lectures  at  management  and 
employee  meetings,  circulation  of  recent  health  care 
articles  covering  fraud  and  abuse  and  innovative 
changes  to  compliance  training  are  various 
examples  of  approaches  and  techniques  the 
compliance  officer  can  employ  for  the  purpose  of 
ensuring  continued  interest  in  the  compliance 
program  and  the  billing  company's  commitment  to 
its  principles  and  policies. 

"The  OIG  recognizes  that  smaller  billing 
companies  may  not  be  able  to  establish  a 
compliance  committee.  In  those  situations,  the 
compliance  officer  should  fulfill  the  responsibilities 
of  the  compliance  committee. 

"The  compliance  committee  benefits  from 
having  the  perspectives  of  individuals  with  varying 
responsibilities  in  the  organization,  such  as 
operations,  finance,  audit,  human  resources, 
utilization  review,  medicine,  coding  and  legal,  as 
well  as  employees  and  managers  of  key  operating 
units.  These  individuals  should  have  the  requisite 
seniority  and  comprehensive  experience  within 
their  respective  departments  to  implement  any 
necessary  changes  in  the  company's  policies  and 
procedures. 

"A  billing  company  should  expect  its 
compliance  committee  members  and  compliance 


Appropriate  members  of  the  compliance 
committee  include  the  director  of  billing 
and  the  director  of  coding.  The  DIG 
strongly  recommends  that  the 
comphance  officer  manage  the 
compliance  committee.  Once  a  billing 
company  chooses  the  people  that  wiU 
accept  the  responsibilities  vested  in 
members  of  the  comphance  committee, 
the  billing  company  must  train  these 
individuals  on  the  pohcies  and 
procedures  of  the  comphance  program. 

The  committee's  responsibilities 
should  include: 

•  Analyzing  the  organization's 
regulatory  environment,  the  legal 
requirements  with  which  it  must 
comply  "  and  specific  risk  areas; 

•  Assessing  existing  policies  and 
procedures  that  address  these  areas  for 
possible  incorporation  into  the 
compliance  program; 

•  Working  with  appropriate 
departments  to  develop  standards  of 
conduct  and  policies  and  procedures 
that  promote  allegiance  to  the 
company's  compliance  program;  ** 

•  Recommending  ana  monitoring,  in 
conjunction  with  the  relevant 
departments,  the  development  of 
internal  systems  and  controls  to  carry 
out  the  organization's  standards, 
pohcies  and  procedures  as  part  of  its 
daily  operations; 

•  Determining  the  appropriate 
strategy /approach  to  promote 
compliance  with  the  program  and 
detection  of  any  potential  violations, 
such  as  through  hotlines  and  other  fraud 
reporting  mechanisms; 

•  Developing  a  system  to  sohcit, 
evaluate  and  respond  to  complaints  and 
problems;  and 

•  Monitoring  internal  and  external 
audits  and  investigations  for  the 
purpose  of  identifying  troublesome 
issues  and  deficient  areas  experienced 
by  the  bilhng  company  and 
implementing  corrective  and  preventive 
action. 

The  committee  may  also  address  other 
functions  as  the  compliance  concept 
becomes  part  of  the  overall  operating 
structure  and  daily  routine. 


officer  to  demonstrate  high  integrity,  good 
judgment,  assertiveness  and  an  approachable 
demeanor,  while  eliciting  the  respect  and  trust  of 
employees  of  the  billing  company.  The  compliance 
committee  members  should  also  have  significant 
professional  experience  in  working  with  billing, 
coding,  clinical  records  and  auditing  principles. 

"This  includes,  but  is  not  limited  to,  the  civil 
False  Claims  Act,  31  U.S.C.  3729-3733,  the  criminal 
false  claims  statutes,  IB  U.S.C.  287, 1001,  the  fraud 
and  abuse  provisions  of  the  Balanced  Budget  Act 
of  1997,  Pub.  L.  105-33  and  the  Health  Insurance 
Portability  and  Accountability  Act  of  1996,  Pub.  L. 
104-191. 

"'For  billing  companies,  this  includes  developing 
and  fostering  excellent  coordination  and 
communication  with  its  provider  clients. 
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Conducting  Effective  Training  and 
Biucation 

Initial  Training  in  Compliance 

rhe  proper  education  and  training  of 
G :  rporate  officers,  managers,  employees 
a  [  d  the  continual  retraining  of  current 
p  arsonnel  at  all  levels  are  significant 
elements  of  an  effective  compliance 
program.  In  order  to  ensure  the 
appropriate  information  is  being 
disseminated  to  the  correct  individuals, 
the  training  should  be  separated  into 
two  sessions,  depending  on  the 
eatiployees'  involvement  in  the 
submission  of  claims  for 
reimbursement.  All  employees  should 
aittend  the  general  session  on 
ddmpliance,  while  employees  whose  job 
pifimarily  focuses  on  submission  of 
dleims  for  reimbursement  should  be  the 
participants  in  the  detailed  sessions. 

In  the  development  of  a  training 
program,  the  billing  company  should 
consult  with  its  provider  cUents  to 
ensure  that  a  consistent  message  is 
being  delivered  and  avoid  any  potential 
conflicts  in  the  implementation  of 
policies  and  procedures. 

1.1  General  Sessions 

JAs  part  of  their  compliance  programs, 
ig  companies  should  require  all 
ted  personnel  to  attend  training  on 

I  annual  basis,  including  appropriate 

lining  in  Federal  and  State  statutes, 
ilations  and  guidelines,  the  policies 

\  private  payors  and  training  in 
Ctiirporate  ethics.  The  general  training 
sessions  should  emphasize  the 
organization's  commitment  to 
compliance  with  these  legal 
raquirements  and  policies. 

These  training  programs  should 
include  sessions  highUghting  the 
organization's  compUance  program, 
summarizing  fraud  and  abuse  statutes 
aiid  regulations.  Federal,  State  and 
pHvate  payor  health  care  program 
requirements,  coding  requirements,  the 
claim  submission  process  and  marketing 
practices  that  reflect  ciurent  legal  and 
program  standards.  The  organization 
must  take  steps  to  commimicate 
effectively  its  standards  and  procedures 
tu  all  affected  employees,  physicians, 
independent  contractors  and  other 
SKuificant  agents,  e.g.,  by  requiring 
participation  in  training  programs  and 
disseminating  publications  that  explain 
specific  requirements  in  a  practical 
manner.*'  Managers  of  specific 

epartments  or  groups  can  assist  in 


identifying  areas  that  require  training 
and  in  carrying  out  such  training." 
Training  instructors  may  come  from 
outside  or  inside  the  organization.  New 
employees  should  be  targeted  for 
training  early  in  their  employment.^ 

As  part  of  the  initial  training,  the 
standards  of  conduct  should  be 
distributed  to  all  employees.'"  At  the 
end  of  this  training  session,  every 
employee,  as  well  as  contracted 
consultants,  should  be  required  to  sign 
and  date  a  statement  that  reflects  the 
employee's  knowledge  of  and 
commitment  to  the  standards  of 
conduct. 

This  attestation  should  be  retained  in 
the  employee's  personnel  file.  For 
contracted  consultants,  the  attestation 
should  become  part  of  the  contract  and 
remain  in  the  file  that  contains  such 
documentation.  Further,  to  assist  in 
ensuring  employees  continuously  meet 
the  expected  high  standards  set  forth  in 
the  code  of  conduct,  any  employee 
handbook  delineating  or  expanding 
upon  these  standards  of  conduct  should 
be  regularly  updated  as  applicable 
statutes,  regulations  and  Federal  health 
care  program  requirements  are 
mod^ed."  Billing  companies  should 
provide  an  additional  attestation  in  the 
modified  standards  that  stipulates  the 
employee's  knowledge  of  and 
commitment  to  the  modifications. 

b.  Coding  and  Billing  Training 

In  addition  to  specific  training  in  the 
risk  areas  identified  in  section  II.A.2, 
above,  primary  training  to  appropriate 
corporate  officers,  managers  and  other 
billing  company  staff  should  include 
such  topics  as: 

•  Specific  Government  and  private 
payor  reimbursement  principles;  '^ 


'''Some  publications,  such  as  Special  Fraud 
lerts,  audit  and  inspection  reports,  and  advisory 
pinions,  as  well  as  the  annual  OIG  work  plan,  are 
seodily  available  from  the  OIG  and  could  be  the 
li^sis  for  standards,  educational  courses  and 
I  itograms  for  appropriate  billing  employees. 


*■  Significant  variations  in  functions  and 
responsibilities  of  diRerent  departments  or  groups 
may  create  the  need  for  training  materials  that  are 
tailored  to  the  compliance  concerns  associated  with 
particular  ofwrations  and  duties. 

*>  Certain  positions,  such  as  those  involving  the 
coding  of  medical  services,  create  a  greater 
organizational  legal  exposure,  and  therefore  require 
specialized  training.  Billing  companies  should  fill 
such  positions  with  individuals  who  have  the 
appropriate  educational  background,  training  and 
credentials. 

™Where  the  billing  company  has  a  culturally 
diverse  employee  base,  the  standards  of  conduct 
should  be  translated  into  other  languages  and 
written  at  appropriate  reading  levels. 

^'  The  OIG  recognizes  that  not  all  standards, 
policies  and  procedures  need  to  be  communicated 
to  all  employees.  However,  the  OIG  believes  that 
the  bulk  of  the  standards  that  relate  to  complying 
with  fraud  and  abuse  laws  and  other  ethical  areas 
should  be  addressed  and  made  part  of  all 
employees'  training.  The  billing  company  should 
determine  what  additional  training  to  provide 
categories  of  employees  based  upon  their  job 
responsibilities. 

'J Government,  in  this  context,  includes  the 
appropriate  Medicare  carrier  or  intermediary. 


•  General  prohibitions  on  paying  or 
receiving  remuneration  to  induce 
referrals; 

•  Proper  selection  and  sequencing  of 
diagnoses; 

•  Improper  alterations  to 
documentation; 

•  Submitting  a  claim  for  physician 
services  when  rendered  by  a  non- 
physician  (i.e.,  the  "incident  to"  rule 
and  the  physician  physical  presence 
requirement); 

•  Proper  documentation  of  services 
rendered,  including  the  correct 
appUcation  of  official  coding  rules  and 
guidelines; 

•  Signing  a  form  for  a  physician 
without  the  physician's  authorization; 
and 

•  Duty  to  report  misconduct. 
Clarifying  and  emphasizing  these 

areas  of  concern  through  training  and 
educational  programs  are  particularly 
relevant  to  a  billing  company's 
marketing  and  financial  personnel,  in 
that  the  pressure  to  meet  business  goals 
may  render  these  employees 
particularly  vulnerable  to  engaging  in 
prohibited  practices. 

2.  Format  of  the  Training  Program 

The  OIG  suggests  all  relevant  levels  of 
personnel  be  made  part  of  various 
educational  and  training  programs  of 
the  billing  company.'^  Employees 
should  be  required  to  have  a  minimum 
number  of  educational  hours  per  year, 
as  appropriate,  as  part  of  their 
employment  responsibilities.'^  For 
example,  as  discussed  above,  certain 
employees  involved  in  billing  functions 
should  be  required  to  attend  periodic 
training  in  applicable  reimbursement 
coverage  and  documentation  of 
records."  A  variety  of  teaching 
methods,  such  as  interactive  training 
and  training  in  several  different 


''^In  addition,  where  feasiblerthe  OIG 
recommends  that  a  billing  company  afford  outside 
contractors  and  its  provider  clients  the  opportunity 
to  participate  in  the  billing  company's  compliance 
training  and  educational  programs  or  develop  their 
own  programs  that  complement  the  billing 
company's  standards  of  conduct,  compliance 
requirements  and  other  rules  and  practices. 

''^Currently,  the  OIG  is  monitoring  a  significant 
number  of  corporate  integrity  agreements  that 
require  nuiny  of  these  training  elements.  The  OIG 
usually  requires  a  minimum  of  one  to  three  hours 
annually  for  basic  training  in  compliance  areas. 
Additional  training  is  required  for  specialty  fields 
such  as  billing,  coding  and  marketing. 

'"  Appropriate  coding  and  billing  depends  upon 
the  quality  and  completeness  of  documentation. 
Therefore,  the  OIG  believes  that  the  billing 
company  must  foster  an  environment  where 
interactive  communication  is  encouraged.  Health 
care  providers  should  be  reminded  that  thorough, 
precise  and  timely  documentation  of  services 
provided  serves  the  interests  of  the  patient,  the 
interest  of  the  provider,  as  well  as  the  interests  of 
the  billing  company. 
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languages,  particularly  where  a  billing 
company  has  a  culturally  diverse  staff, 
should  be  implemented  so  that  all 
affected  employees  are  knowledgeable 
about  the  institution's  standards  of 
conduct  and  procedures  for  alerting 
senior  management  to  problems  and 
concerns.'*  Targeted  training  should  be 
provided  to  corporate  officers,  managers 
and  other  employees  whose  actions 
affect  the  accuracy  of  the  claims 
submitted  to  the  Government,  such  as 
employees  involved  in  the  coding, 
billing  and  marketing  processes.  All 
training  materials  should  be  designed  to 
take  into  account  the  skills,  knowledge 
and  experience  of  the  individual 
trainees.  Given  the  complexity  and 
interdependent  relationships  of  many 
departments,  it  is  important  for  the 
compUance  officer  to  supervise  and 
coordinate  the  training  program. 

The  OIG  recommends  attendance  and 
participation  at  training  programs  be 
made  a  condition  of  continued 
employment  and  that  failure  to  comply 
with  training  requirements  should  result 
in  disciplinary  action,  including 
possible  termination,  when  such  failure 
is  serious.  Adherence  to  the  provisions 
of  the  compliance  program,  such  as 
training  requirements,  should  be  a  factor 
in  the  annual  evaluation  of  each 
employee.  The  billing  company  should 
retain  adequate  records  of  its  training  of 
employees,  including  attendance  logs 
and  material  distributed  at  training 
sessions. 

3.  Continuing  Education  on  Compliance 


It  is  essential  that  compliance  issues 
remain  at  the  forefront  of  the  billing 
company's  priorities.  The  OIG 
recommends  billing  company 
compliance  programs  address  the  need 
for  periodic  professional  education 
courses  for  billing  company  personnel. 
In  particular,  the  billing  company 
should  ensure  that  coding  personnel 
receive  annual  professional  training  on 
the  updated  codes  for  the  current  year. 

In  order  to  maintain  a  sense  of 
seriousness  about  compliance  in  the 
billing  compimy's  operations,  the  billing 
company  must  continue  to  disseminate 
the  compliance  message.  One  effective 
mechanism  for  maintaining  a  consistent 
presence  of  the  compliance  message  is 
to  publish  a  monthly  newsletter  to 
address  compliance  concerns.  This 
would  allow  the  billing  company  to 
address  specific  examples  of  problems 
the  company  encountered  during  its 


ongoing  audits  and  risk  analysis,  while 
reinforcing  the  company's  firm 
commitment  to  the  general  principles  of 
compliance  and  ethical  conduct.  The 
newsletter  could  also  include  the  risk 
areas  published  by  the  OIG  in  its 
Special  Fraud  Alerts.  Finally,  the  billing 
company  could  use  the  newsletter  as  a 
mechanism  to  address  areas  of 
ambiguity  in  the  coding  and  billing 
process.  The  billing  company  should 
maintain  its  newsletters  in  a  central 
location  to  docimient  the  guidance  ' 
offered  and  provide  new  employees 
with  access  to  guidance  previously 
provided. 

D.  Developing  Effective  Lines  of 
Communication 

1.  Access  to  the  Compliance  Officer 

An  open  line  of  communication 
between  the  compUance  officer  and  the 
billing  company  personnel  is  equally 
important  to  the  successful 
implementation  of  a  compliance 
program  and  the  reduction  of  any 
potential  for  fraud,  abuse  and  waste. 
Written  confidentiality  and  non- 
retaliation  policies  should  be  developed 
and  distributed  to  all  employees  to 
encourage  communication  and  the 
reporting  of  incidents  of  potential 
fraud.""  The  compliance  committee 
should  also  develop  several 
independent  reporting  paths  for  an 
employee  to  report  fraud,  waste  or  abuse 
so  that  such  reports  cannot  be  diverted 
by  supervisors  or  other  personnel. 

The  OIG  encourages  the  establishment 
of  procedures  for  personnel  to  seek 
clarification  from  the  compliance  officer 
or  members  of  the  compliance 
committee  in  the  event  of  any  confusion 
or  question  regarding  a  company  policy, 
practice  or  procedure.  Questions  and 
responses  should  be  documented  and 
dated  and,  if  appropriate,  shared  with 
other  staff  so  that  standards,  policies, 
practices  and  procedures  can  be 
updated  and  improved  to  reflect  any 
necessary  changes  or  clarifications.  The 
compliance  officer  may  want  to  solicit 
employee  input  in  developing  these 
communication  and  reporting  systems. 


'"Post -training  tests  can  be  used  to  assess  the 
success  of  training  provided  and  employee 
comprehension  of  the  billing  company's  policies 
and  procedures. 


"The  OIG  believes  that  whistle  blowers  should 
be  protected  against  retaliation,  a  concept  embodied 
in  the  provisions  of  the  False  Claims  Act.  See  31 
U.S.C.  3730(h).  In  many  cases,  employees  sue  their 
employers  under  the  False  Claims  Act's  qui  tam 
provisions  out  of  frustration  because  of  the 
company's  failure  to  take  action  when  a 
questionable,  fraudulent  or  abusive  situation  was 
brought  to  the  attention  of  senior  corporate  officials. 


2.  Hotlines  and  Other  Forms  of 
Communication 

The  OIG  encourages  the  use  of 
hotlines  '*  (including  anonymous 
hotlines),  e-mails,  written  memoranda, 
newsletters  and  other  forms  of 
information  exchange  to  maintain  these 
open  lines  of  communication.^'  If  the 
biUing  company  establishes  a  hotline, 
the  telephone  number  should  be  made 
readily  available  to  all  employees  and 
independent  contractors,  by  circulating 
the  number  on  wallet  cards  or 
conspicuously  posting  the  telephone 
number  in  common  work  areas.^ 
Employees  should  be  permitted  to 
report  matters  on  an  anonymous  basis. 
Matters  reported  through  the  hotline  or 
other  communication  sources  that 
suggest  substantial  violations  of 
compliance  policies.  Federal,  State  or 
private  payor  health  care  program 
requirements,  regulations  or  statutes 
should  be  documented  and  investigated 
promptly  to  determine  their  veracity.  A 
log  should  be  maintained  by  the 
compliance  officer  that  records  such 
calls,  including  the  nature  of  any 
investigation  and  its  results.^'  Such 
information  should  be  included  in 
reports  to  the  governing  body,  the  CEO 
and  compliance  committee.*^  Further, 
while  the  billing  company  should 
always  strive  to  maintain  the 
confidentiality  of  an  employee's 
identity,  it  should  also  explicitly 
communicate  that  there  may  be  a  pioint 
where  the  individual's  identity  may 


'"The  OIG  recognizes  that  it  may  not  be 
financially  feasible  for  a  small  billing  company  to 
maintain  a  telephone  hotline  dedicated  to  receiving 
calls  solely  on  compliance  issues.  These  companies 
may  explore  alternative  methods,  e.g.,  contracting 
with  an  independent  source  to  provide  hotline 
services  or  establishing  a  written  method  of 
confidential  disclosure. 

'"In  addition  to  methods  of  communication  used 
by  current  employees,  an  effective  employee  exit 
interview  program  could  be  designed  to  solicit 
information  from  departing  employees  regarding 
potential  misconduct  and  suspected  violations  of 
the  billing  company's  policy  and  procedures. 

""Billing  companies  should  also  post  in  a 
prominent,  available  area  the  HHS-OIG  Hotline 
telephone  number,  1-800-447-8477  (HHS-TIPS), 
in  addition  to  any  company  hotline  number  that 
may  be  posted. 

*'  To  efficiently  and  accurately  fulfill  such  an- 
obligation,  the  billing  company  should  create  an 
intake  form  for  all  compliance  issues  identified 
through  reporting  mechanisms.  The  form  could 
include  infon.iation  concerning  the  date  the 
potential  problem  was  reported,  the  internal 
investigative  methods  utilized,  the  results  of  any 
investigation,  any  corrective  action  implemented, 
any  disciplinary  measures  imposed  and  any 
overpayments  and  monies  returned. 

*^  Information  obtained  over  the  hotline  may 
provide  valuable  insight  into  management  practices 
and  operations,  whether  reported  problems  are 
actual  or  perceived. 
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1  lecome  known  or  may  have  to  be 
levealed. 

The  OIG  recognizes  that  assertions  of 
raud  and  abuse  by  employees  who  may 
1  Lave  participated  in  illegal  conduct  or 
( ommitted  other  malfeasance  raise 
1  lumerous  complex  legal  and 
1  aanagement  issues  that  should  be 
« xamined  on  a  case-by-case  basis.  The 
( ompliance  officer  should  work  closely 
1  «th  legal  counsel,  who  can  provide 
uidance  regarding  such  issues. 

L  Enforcing  Standards  Through  Well-p 
ibhcized  Disciplinary  Guidelines 

.  Discipline  Policy  and  Actions 

An  effective  comphance  program 
1  hould  include  guidance  regarding 

<  isciplinary  action  for  corporate 
ifficers,  managers  and  employees  who 
lave  failed  to  comply  with  the  billing 

company's  standards  of  conduct, 
lolicies  and  procedures.  Federal,  State 
•r  private  payor  health  care  program 
1  equirements,  or  Federal  and  State  laws, 
( ir  those  who  have  otherwise  engaged  in 
'  vrongdoing,  which  has  the  potential  to 
mpair  the  billing  company's  status  as  a 
1  eliable,  honest  and  trustworthy 
( trganization. 

The  OIG  believes  the  compliance 
trogram  should  include  a  written  policy 
tatement  setting  forth  the  degrees  of 
disciplinary  actions  that  may  be 
j  mposed  upon  corporate  officers, 
1  aanagers  and  employees  for  failing  to 
( omply  with  the  billing  company's 
i  tandards  and  policies  and  applicable 
statutes  and  regulations.  Intentional  or 
1  eckless  noncompUance  should  subject 
t  ransgressors  to  significant  sanctions. 
1  >uch  sanctions  could  range  from  oral 
earnings  to  suspension,  termination  or 
:  inancial  penalties,  as  appropriate.  Each 
!  ituation  must  be  considered  on  a  case- 

}y-case  basis  to  determine  the 
ppropriate  sanction.  The  written 
standards  of  conduct  should  elaborate 
>n  the  procedures  for  handling 
sciplinary  problems  and  identify  who 
ill  be  responsible  for  taking 
ippropriate  action.  Some  disciplinary 
iCtions  can  be  handled  by  department 
anagers,  while  others  may  have  to  be 

Ived  by  a  senior  manager, 
sciplinary  action  may  be  appropriate 
^here  a  responsible  employee's  failure 
1 0  detect  a  violation  is  attributable  to  his 

<  ir  her  negUgence  or  reckless  conduct. 
1  'ersonnel  should  be  advised  by  the 

I  illing  company  that  disciphnary  action 

\  fill  be  taken  on  a  fair  and  equitable 

I  asis.  Managers  and  supervisors  should 

i  e  made  aware  that  they  have  a 

I  esponsibility  to  discipline  employees 

i  a  an  appropriate  and  consistent 

I  nanner. 


It  is  vital  to  publish  and  disseminate 
the  range  of  possible  disciplinary 
actions  for  improper  conduct  and  to 
educate  officers  and  other  staff 
regarding  these  standards.  The 
consequences  of  noncompliance  should 
be  consistently  applied  and  enforced  for 
the  disciplinary  policy  to  have  the 
required  deterrent  effect.  All  levels "of 
employees  should  be  subject  to  the  same 
disciplinary  action  for  the  commission 
of  similar  offenses.  The  commitment  to 
compliance  applies  to  all  persoimel 
levels  within  a  billing  company.  The 
OIG  believes  that  corporate  officers, 
managers  and  supervisors  should  be 
held  accountable  for  failing  to  comply 
with,  or  for  the  foreseeable  failure  of 
their  subordinates  to  adhere  to,  the 
applicable  standards,  laws,  rules, 
program  instructions  and  procedures. 

2.  New  Employee  Policy 

For  all  new  employees  who  have 
discretionary  authority  to  make 
decisions  that  may  involve  compliance 
with  the  law  or  compliance  oversight, 
billing  companies  should  conduct  a 
reasonable  and  prudent  background 
investigation,  including  a  reference 
check,  as  part  of  every  such 
employment  application.  The 
application  should  specifically  require 
the  applicant  to  disclose  any  criminal 
conviction,  as  defined  by  42  U.S.C. 
1320a-7(i),  or  exclusion  action.  Pursuant 
to  the  compliance  program,  billing 
company  policies  should  prohibit  the 
employment  of  individuals  who  have 
been  recently  convicted  of  a  criminal 
offense  related  to  health  care  or  who  are 
listed  as  debarred,  excluded  or 
otherwise  inefigible  for  participation  in 
Federal  health  care  programs.^'  In 
addition,  pending  the  resolution  of  any 
criminal  charges  or  proposed  debarment 
or  exclusion,  the  OIG  recommends  that 
such  individuals  should  be  removed 
from  direct  responsibility  for,  or 
involvement,  in  any  Federal  health  care 
program.^'*  Similarly,  with  regard  to 
current  employees  or  independent 
contractors,  if  resolution  of  the  matter 
results  in  conviction,  debarment  or 
exclusion,  then  the  billing  company 
should  remove  the  individual  from 


"  See  note  51.  Likewise,  billing  company 
compliance  programs  should  establish  standards 
prohibiting  the  execution  of  contracts  with 
companies  that  have  been  recently  convicted  of  a 
criminal  offense  related  to  health  care  or  that  are 
listed  by  a  Federal  agency  as  debarred,  excluded  or 
otherwise  ineligible  for  participation  in  Federal 
health  care  programs. 

"Prospective  employees  who  have  been  officially 
reinstated  into  the  Medicare  and  Medicaid 
programs  by  the  OIG  may  be  considered  for 
employment  upon  proof  of  such  reinstatement. 

X 


direct  responsibiUty  for  or  involvement 
with  all  Federal  health  care  programs. 

F.  Auditing  and  Monitoring 

An  ongoing  evaluation  process  is 
critical  to  a  successful  compUance 
program.  The  OIG  believes  an  effective 
program  should  incorporate  thorough 
monitoring  of  its  implementation  and 
regular  reporting  to  senior  company 
officers.*^  Compliance  reports  created 
by  this  ongoing  monitoring,  including 
reports  of  suspected  noncompliance, 
should  be  maintained  by  the 
compliance  officer  and  reviewed  with 
the  billing  company's  senior 
management  and  the  compliance 
committee.  The  extent  and  frequency  of 
the  audit  function  may  vary  depending 
on  factors  such  as  the  size  of  the 
company,  the  resources  available  to  the 
company,  the  company's  prior  history  of 
noncompUance  and  the  risk  factors  that 
are  prevalent  in  a  peirticular  billing 
company. 

Although  many  monitoring 
techniques  are  available,  one  effective 
tool  to  promote  and  ensure  compliance 
is  the  performance  of  regular,  periodic 
compliance  audits  by  internal  or 
external  auditors  who  have  expertise  in 
Federal  and  State  health  care  statutes, 
regulations,  and  Federal,  State  and 
private  payor  health  care  program 
requirements.  The  audits  should  focus 
on  the  billing  company's  programs  or 
divisions,  including  external 
relationships  with  third-party 
contractors,  specifically  those  with 
substantive  exposure  to  Government 
enforcement  actions.  At  a  minimum, 
these  audits  should  be  designed  to 
address  the  billing  company's 
compliance  with  laws  governing 
kickback  arrangements,  coding 
practices,  claim  submission, 
reimbursement  and  marketing.  In 
addition,  the  audits  and  reviews  should 
examine  the  billing  company's 
compliance  with  specific  rules  and 
policies  that  have  been  the  focus  of 
particular  attention  on  the  part  of  the 
Medicare  fiscal  intermediaries  or 
carriers,  and  law  enforcement,  as 
evidenced  by  OIG  Special  Fraud  Alerts, 
OIG  audits  and  evaluations  and  law 
enforcement's  initiatives.^  In  addition, 
the  billing  company  should  focus  on 
any  areas  of  specific  concern  identified 
within  that  billing  company  and  those 


■"Even  when  a  facility  is  owned  by  a  larger 
corporate  entity,  the  regular  auditing  and 
monitoring  of  the  compliance  activities  of  an 
individual  facility  must  be  a  key  feature  in  any 
annual  review.  Appropriate  reports  on  audit 
findings  should  be  periodically  provided  and 
explained  to  a  parenl-organizal'.on's  senior  staff  and 
officers. 

">  See  section  U.A.2. 
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that  may  have  been  identified  by  any 
outside  agency,  whether  Federal  or 
State. 

Monitoring  techniques  may  include 
sampling  protocols  that  pennit  the 
compliance  officer  to  identify  and 
review  variations  from  an  established 
baseline.^^  Significant  variations  from 
the  baseline  should  trigger  a  reasonable 
inquiry  to  determine  the  cause  of  the 
deviation.  If  the  inquiry  determines  that 
the  deviation  occurred  for  legitimate, 
explainable  reasons,  the  compliance 
officer  or  manager  may  want  to  limit 
any  corrective  action  or  take  no  action. 
If  it  is  determined  that  the  deviation  was 
caused  by  improper  procedures, 
misunderstanding  of  rules,  including 
fraud  and  systemic  problems,  the  billing 
company  should  take  prompt  steps  to 
correct  the  problem.**  Any 
overpayments  discovered  as  a  result  of 
such  deviations  should  be  reported 
promptly  to  the  appropriate  provider, 
with  appropriate  documentation  and  a 
thorough  explanation  of  the  reason  for 
the  overpajrment.89 

An  effective  compUance  program 
should  also  incorporate  periodic  (at  a 
minimum,  annual)  reviews  of  whether 
the  program's  compliance  elements 
have  been  satisfied,  e.g.,  whether  there 
has  been  appropriate  dissemination  of 
the  program's  standards,  training, 
ongoing  educational  programs  and 
disciplinary  actions,  among  others.^ 
This  process  will  verify  actual 
conformance  by  all  departments  with 
the  compliance  program.  Such  reviews 
could  support  a  determination  that 


"The  GIG  recommends  that  when  a  compliance 
program  is  established  in  a  billing  company,  the 
compliance  oflicer,  with  the  assistance  of 
department  managers,  take  a  "snapshot"  of  the 
company's  operations  from  a  compliance 
perspective.  This  assessment  can  be  undertaken  by 
outside  consultants,  law  or  accounting  firms,  or 
internal  staff,  with  authoritative  knowledge  of 
health  care  compliance  requirements.  This 
"snapshot,"  often  used  as  part  of  bench  marking 
analysis,  becomes  a  baseline  for  the  compliance 
officer  and  other  managers  to  judge  the  billing 
company's  progress  in  reducing  or  eliminating 
potential  areas  of  vulnerability.  For  example,  it  has 
been  suggested  that  a  baseline  level  include  the 
frequency  and  percentile  levels  of  CPT'*'  and 
HCPCS  codes.  Similarly,  billing  companies  should 
track  statistical  data  on  claim  rejection  by  code. 
This  will  facilitate  identification  of  problem  areas 
and  elimination  of  potential  areas  of  abusive  or 
fraudulent  conduct. 

"Prompt  steps  to  correct  the  problem  include 
contacting  the  appropriate  provider  in  situations 
where  the  provider's  actions  contributed  to  the 
problem. 

"In  addition,  when  appropriate,  as  referenced  in 
section  G.2,  below,  reports  of  fraud  or  systemic 
problems  should  also  be  made  to  the  appropriate 
governmental  authority. 

o°One  way  to  assess  the  knowledge,  awareness 
and  perceptions  of  the  billing  company  staff  is 
through  the  use  of  a  validated  survey  instrument 
(e.j.,  employee  questionnaires,  interviews  or  focus 
groups). 


appropriate  records  have  been  created 
and  maintained  to  document  the 
implementation  of  an  effective  program. 
However,  when  monitoring  discloses 
deviations  werejiot  detected  in  a  timely 
manner  due  to  program  deficiencies, 
appropriate  modifications  must  be 
implemented.  Such  evaluations,  when 
developed  with  the  support  of 
management,  can  help  ensure 
compliance  with  the  billing  company's 
pohcies  and  procedures. 

As  part  of  the  review  process,  the 
compliance  officer  or  reviewers  should 
consider  techniques  such  as: 

•  On-site  visits; 

•  Testing  billing  and  coding  staff  on 
their  knowledge  of  reimbursement  and 
coverage  criteria  {e.g.,  presenting 
hypothetical  scenarios  pf  situations 
experienced  in  daily  practice  and  assess 
responses); 

•  Unannounced  mock  surveys,  audits 
and  investigations; 

•  Examination  of  the  billing 
company's  complaint  logs; 

•  Checking  persoiuiel  records  to 
determine  whether  any  individuals  who 
have  been  reprimanded  for  compliance 
issues  in  the  past  are  among  those 
currently  engaged  in  improper  conduct; 

•  Interviews  with  personnel  involved 
in  management,  operations,  coding, 
claim  development  and  submission  and 
other  related  activities; 

•  Questioimaires  developed  to  solicit 
impressions  of  a  broad  cross-section  of 
the  billing  company's  employees  and 
staff; 

•  Reviews  of  written  materials  and 
documentation  prepared  by  the  different 
divisions  of  a  billing  company;  and 

•  Trend  analyses,  or  longitudinal 
studies,  that  seek  deviations,  positive  or 
negative,  in  specific  areas  over  a  given 
period. 

The  reviewers  should: 

•  Possess  the  qualifications  and 
experience  necessary  to  adequately 
identify  potential  issues  with  the  subject 
matter  to  be  reviewed; 

•  Be  objective  and  independent  of 
line  management;'! 

•  Have  access  to  existing  audit  and 
health  care  resources,  relevant 
personnel  and  all  relevant  areas  of 
operation; 

•  Present  written  evaluative  reports 
on  compliance  activities  to  the  CEO, 
governing  body  members  of  the 
compliance  committee  and  its  provider 
clients  on  a  regular  basis,  but  not  less 
than  annually;  92  and 


""  The  QIC  recognizes  that  billing  companies  that 
are  small  in  size  and  have  limited  resources  may 
not  be  able  to  use  internal  reviewers  who  are  not 
part  of  line  management  or  hire  outside  reviewers. 

•'These  evaluative  reports  should  include  a  valid 
statistical  sample  of  claims  submitted  to  Federal 
health  care  programs. 


•  Specifically  identify  areas  where 
corrective  actions  are  needed. 

With  these  reports,  management  can 
take  whatever  steps  are  necessary  to 
correct  past  problems  and  prevent  them 
from  recurring.  In  certain  cases, 
subsequent  reviews  or  studies  would  be 
advisable  to  ensure  that  the 
recommended  corrective  actions  have 
been  implemented  successfully. 

The  billing  company  should 
document  its  efforts  to  comply  with 
applicable  statutes,  regulations  and 
Federal  health  care  program 
requirements.  For  example,  where  a 
billing  company,  in  its  efforts  to  comply 
with  a  particular  statute,  regulation  or 
program  requirement,  requests  advice 
from  a  Government  agency  (including  a 
Medicare  fiscal  intermediary  or  carrier) 
charged  with  administering  a  Federal 
health  care  program,  the  billing 
company  should  document  and  retain  a 
record  of  the  request  and  any  written  or 
oral  response.  This  step  is  extremely 
important  if  the  billing  company 
intends  to  rely  on  that  response  to  guide 
it  in  future  decisions,  actions  or  claim 
reimbursement  requests  or  appeals.  A 
log  of  oral  inquiries  between  the  billing 
company  and  third  parties  will  help  the 
organization  document  its  attempts  at 
compliance.  In  addition,  the  billing 
company  should  maintain  records 
relevant  to  the  issue  of  whether  its 
reliance  was  "reasonable,"  and  whether 
it  exercised  due  diligence  in  developing 
procedures  to  implement  the  advice. 

G.  Responding  to  Detected  Offenses  and 
Developing  Corrective  Action  Initiatives 

1.  Violations  and  Investigations 

Violations  of  the  billing  company's 
compliance  program,  failures  to  comply 
with  appUcable  Federal  or  State  law, 
rules  and  program  instructions  and 
other  types  of  misconduct  threaten  a 
billing  company's  status  as  a  reliable, 
honest  and  trustworthy  company. 
Detected  but  uncorrected  misconduct 
can  seriously  endanger  the  mission, 
reputation  and  legal  status  of  the  billing 
company.  Consequently,  upon  reports 
or  reasonable  indications  of  suspected 
noncompliance,  it  is  important  that  the 
chief  compliance  officer  or  other 
management  officials  promptly 
investigate  the  conduct  in  question  to 
determine  whether  a  material  violation 
of  applicable  law,  rule  or  program 
instruction  or  the  requirements  of  the 
compliance  program  has  occurred,  and 
if  so,  take  steps  to  correct  the  problem.'^ 


'^Instances  of  non-compliance  must  be 
determined  on  a  case-by-case  basis.  The  existence, 
or  amount,  of  a  monetary  loss  to  a  health  care 
program  is  not  solely  determinative  of  whether  or 
not  the  conduct  should  be  investigated  and  repotted 
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,  \  s  appropriate,  such  steps  may  include 
I L 1  immediate  referral  to  criminal  and/ 
or  civil  law  enforcement  authorities,  a 
I :  jrrective  action  plan,'*  a  report  to  the 
I  jovemment,"  and  the  notification  to 
the  provider  of  any  discrepancies  or 
overpayments,  if  applicable. 
i  I  Even  if  the  overpayment  detection 
Uid  return  process  is  working  and  is 
being  monitored  by  the  billing 
mpany's  audit  or  coding  divisions, 
e  OIG  still  believes  that  the 
impliance  officer  needs  to  be  made 
are  of  these  significant  overpayments, 
olations  or  deviations  that  may  reveal 
nds  or  patterns  indicative  of  a 
stemic  problem. 

Depending  upon  the  nature  of  the 
leged  violations,  an  internal 
vestigation  will  probably  include 
^terviews  and  a  review  of  relevant 
gocuments.  Some  billing  companies 
should  consider  engaging  outside 
counsel,  auditors  or  health  care  experts 
tb  assist  in  an  investigation.  Records  of 
qie  investigation  should  contain 
documentation  of  the  alleged  violation, 
p  description  of  the  investigative 

Ess  (including  the  objectivity  of  the 
Ligators  and  methodologies 
ed),  copies  of  interview  notes  and 
key  documents,  a  log  of  the  witnesses 
iliterviewed  and  the  documents 
reviewed,  the  results  of  the 
investigation,  e.g.,  any  disciplinary 
Bjction  taken  and  any  corrective  action 
implemented.  Although  any  action 
t^en  as  the  result  of  an  investigation 
Will  necessarily  vary  depending  upon 
me  billing  company  and  the  situation, 
hilling  companies  should  strive  for 
some  consistency  by  utilizing  sound 
practices  and  disciplinary  protocols.^ 
Rurther,  after  a  reasonable  period,  the 
t  ompliance  officer  should  review  the 


10  governmental  authorities.  In  fact,  there  may  be 
instances  where  there  is  no  readily  identifiable 
Monetary  loss  at  all,  but  corrective  action  and 
Sporting  are  still  necessary  to  protect  the  integrity 
>f  the  applicable  program  and  its  beneficiaries. 

•* Advice  from  the  billing  company's  in-house 
:ounsel  or  an  outside  law  Rrm  may  be  sought  to 
determine  the  extent  of  the  billing  company's 
liability  and  to  plan  the  appropriate  course  of 
^tion. 

I  ''The  OIG  currently  maintains  a  provider  self- 
tUsclosure  protocol  that  encourages  providers  to 
import  suspected  fraud.  The  concept  of  self- 
dtsclosure  is  premised  on  a  recognition  that  the 
Government  alone  cannot  protect  the  integrity  of 
|lte  Medicare  and  other  Federal  health  care 
|>W)grams.  Health  care  providers  must  be  willing  to 
police  themselves,  correct  underlying  problems  and 
work  with  the  Government  to  resolve  these  matters. 
The  self-disclosure  protocol  can  be  located  on  the 
CDG's  website  at  http://www.dhhs.gov/progorg/oig. 
I  I  **  The  parameters  of  a  claim  review  subject  to  an 
mtemal  investigation  will  depend  on  the 
tjrcumstances  surrounding  the  issue(s)  identified. 
By  limiting  the  scope  of  the  internal  audit  to  current 
billing,  a  billing  company  may  fail  to  identify  major 
)ix>blems  apd  deficiencies  in  operations,  as  well  as 
>  I  subject  to  certain  liability. 


circimistances  that  formed  the  basis  for 
the  investigation  to  determine  whether 
similar  problems  have  been  uncovered 
or  modifications  of  the  comphance 
program  are  necessary  to  prevent  and 
detect  other  inappropriate  conduct  or 
violations. 

If  an  investigation  of  an  alleged 
violation  is  undertaken  and  the 
compliance  officer  believes  the  integrity 
of  the  investigation  may  be  at  stake 
because  of  the  presence  of  employees 
under  investigation,  those  subjects 
should  be  removed  from  their  current 
work  activity  until  the  investigation  is 
completed  (unless  an  internal  or 
Government-led  undercover  operation 
known  to  the  billing  company  is  in 
effect).  \n  addition,  the  compliance 
officer  should  take  appropriate  steps  to 
secure  or  prevent  the  destruction  of 
documents  or  other  evidence  relevant  to 
the  investigation.  If  the  billing  company 
determines  disciplinary  action  is 
warranted,  it  should  be  prompt  and 
imposed  in  accordance  with  die  billing 
company's  written  standards  of 
disciplinary  action. 

2.  Reporting 

a.  Obligations  Based  on  Billing 
Company  Misconduct 

If  the  compliance  officer,  compliance 
committee  or  a  management  official 
discovers  credible  evidence  of 
misconduct  by  the  billing  company 
from  any  source  and,  after  reasonable 
inquiry,  has  reason  to  believe  that  the 
misconduct  may  violate  criminal,  civil 
or  administrative  law,"  then  the  billing 
company  should  report  the  existence  of 
misconduct  promptly  to  the  appropriate 
Government  authority  **  within  a 


*^  When  making  the  determination  of  credible 
misconduct,  the  billing  company  should  consider 
18  U.S.C.  669  (holding  an  individual(s)  criminally 
liable  for  knowingly  and  willfully  embezzling, 
stealing  or  otherwise  converting  to  the  use  of  any 
person  other  than  the  rightful  owner  or 
intentionally  misapplying  any  of  the  monies,  funds 
.  .  .  premiums,  credits,  property  or  assets  of  a 
health  care  benefit  program]  and  18  U.S.C.  2 
(establishing  criminal  liability  for  an  individual(s) 
who  commits  an  offense  against  the  United  States 
or  aids,  abets,  counsels,  commands,  induces  or 
procures  its  commission  as  punishable  as  the 
principle). 

'"Appropriate  Federal  and/or  State  authorities 
include  the  Office  of  Inspector  General  of  the 
Department  of  Health  and  Human  Services,  the 
Criminal  and  Civil  Divisions  of  the  Department  of 
Justice,  the  U.S.  Attorneys  in  the  relevant  districts, 
and  the  other  investigative  arms  for  agencies 
administering  the  affected  Federal  or  State  health 
care  programs,  such  as  the  State  Medicaid  Fraud 
Control  Unit,  the  Defense  Criminal  Investigative 
Service,  the  Department  of  Veterans  Affairs,  the 
Office  of  Inspector  General,  U.S.  Department  of 
Labor  (which  has  primary  criminal  jurisdiction  over 
FECA,  Black  Lung  and  Longshore  programs)  and 
the  Office  of  Inspector  General,  U.S.  Office  of 
Personnel  Management  (which  has  primary 
jurisdiction  over  the  Federal  Employees  Health 
Benefit  Program). 


reasonable  period,  but  not  more  than 
sixty  (60)  days  after  determining  that 
there  is  credible  evidence  of  a  violation. 
Prompt  reporting  will  demonstrate  the 
billing  company's  good  faith  and 
willingness  to  work  with  governmental 
authorities  to  correct  and  remedy  the 
problem.  In  addition,  reporting  such 
conduct  will  be  considered  a  mitigating 
factor  by  the  OIG  in  determining 
administrative  sanctions  (e.g.,  penalties, 
assessments  and  exclusion),  if  the 
reporting  company  becomes  the  target  of 
an  OIG  investigation." 

b.  Obligations  Based  on  Provider 
Misconduct 

Billing  companies  are  in  a  unique 
position  to  discover  various  types  of 
fraud,  waste,  abuse  and  mistakes  on  the 
part  of  the  provider  for  which  they 
furnish  services.  This  unique  access  to 
information  may  place  the  billing 
company  in  a  precarious  position.  On 
the  one  hand,  the  billing  company's 
allegiance  is  to  the  provider  client.  On 
the  other,  the  billing  company 
maintains  a  commitment  to  compUance 
with  the  applicable  Federal  and  State 
laws,  and  the  program  requirements  of 
Federal,  State  and  private  health  plans. 
The  OIG  recognizes  the  importance  of 
maintaining  a  positive  and  interactive 
commimication  between  billing 
companies  and  the  providers  they 
service.  It  is  with  this  understanding 
that  the  OIG  has  addressed  the  issue  of 
obligations  on  the  part  of  third-party 
medical  billing  companies  with  regard 
to  provider  misconduct. 

If  the  billing  company  finds  evidence 
of  misconduct  'o°  (e.g.,  inaccurate  claim 
submission)  on  the  part  of  the  provider 
that  they  service,  the  billing  company 
should  refrain  from  the  submission  of 
questionable  claims  and  notify  the 
provider  in  writing  within  thirty  (30) 
days  of  such  a  determination.  This 
notification  should  include  all  claim 
specific  information  and  the  rationale 
for  such  a  determination. 

If  the  billing  company  discovers 
credible  evidence  of  the  provider's 
continued  misconduct  or  flagrant 
fraudulent  or  abusive  conduct  >"■  the 


"The  OIG  has  published  criteria  setting  forth 
those  factors  that  the  OIG  takes  into  consideration 
in  determining  whether  it  is  appropriate  to  exclude 
a  health  caie  provider  from  program  participation 
pursuant  to  42  U.S.C.  1320a-7(b)(7)  for  violations 
of  various  fraud  and  abuse  laws.  See  62  FR  67,392 
(12/24/97). 

■°°  Misconduct  does  not  include  inadvertent 
errors  or  mistakes.  Such  errors  should  be  reported 
through  the  normal  channels  with  the  applicable 
carrier,  intermediary  or  other  HCFA-designated 
payor. 

""  Such  conduct  may  include  patterns  of 
misconduct,  particularly  with  regard  to  conduct 

Continued 
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billing  company  should:  (1)  Refrain 
from  submitting  any  false  or 
inappropriate  claims:  (2)  tenninate  the 
contract;  and/or  (3)  report  the 
misconduct  to  the  appropriate  Federal 
and  State  authorities  within  a 
reasonable  time,  but  not  more  than  sixty 
(60)  days  after  determining  that  there  is 
credible  evidence  of  a  violation. 

c.  Reporting  Procedure 

When  reporting  misconduct  to  the 
Govenunent,  a  billing  company  should 
provide  all  evidence  relevant  to  the 
alleged  violation  of  applicable  Federal 
or  State  law(s)  and  the  potential  cost 
impact.  The  compliance  officer,  with 
guidance  from  the  governmental 
authorities,  could  be  requested  to 
continue  to  investigate  the  reported 
violation.  Once  the  investigation  is 
completed,  the  compliance  ofBcer 
should  be  required  to  notify  the 
appropriate  governmental  authority  of 
the  outcome  of  the  investigation, 
including  a  description  of  the  impact  of 
the  alleged  violation  on  the  operation  of 
the  appLcable  health  care  programs  or 
their  beneficiaries.  If  the  investigation 
ultimately  reveals  criminal,  civil  or 
administrative  violations  have  occurred, 
the  appropriate  Federal  and  State 
officials  '<»  should  be  notified 
immediately. 

3.  Corrective  Actions 

Billing  companies  play  a  critical  role 
in  the  restitution  of  overpayments  to 
appropriate  payors.  '"^  As  previously 
stated,  billing  companies  should  take 
appropriate  corrective  action,  including 
prompt  identification  of  any 
overpayment  to  the  provider  and  the 
affected  payor  and  the  imposition  of 
proper  disciplinary  action,  if  applicable. 
Failure  to  notify  authorities  of  an 
overpayment  within  a  reasonable  period 
of  time  could  be  interpreted  as  an 
intentional  attempt  to  conceal  the 
overpayment  from  the  Government, 
thereby  establishing  an  independent 
basis  for  a  criminal  violation  with 
respect  to  the  billing  company,  as  well 
as  any  individuals  who  may  have  been 
involved.'**  For  this  reason,  billing 
company  compUance  programs  should 


that  had  previously  been  identified  by  the  billing 
company  or  carrier  as  suspect. 

'<«  See  note  98. 

""As  a  result  of  the  limitations  on  reassignment, 
billing  companies  rarely  engage  in  receiving 
payment  on  behalf  of  their  provider  clients  or 
negotiating  checks  on  behalf  of  their  provider 
clients.  Because  of  these  provisions,  the  OIG 
recognizes  that  billing  companies  are  rarely  in  the 
position  to  make  restitution  on  behalf  of  their 
clients  and  it  is  generally  viewed  as  the  provider's 
responsibility  to  make  restitution  to  the  appropriate 
payor.  See  42  CFR  424.73. 

'«See42  U.S.C.  1320a-7b(a)(3). 


ensure  that  overpayments  are  identified 
quickly  and  encourage  their  providers  to 
promptly  retiun  overpayments  obtained 
from  Medicare  or  other  Federal  health 
care  programs. '05 

m.  Conclusion 

Through  this  document,  the  OIG  has 
attempted  to  provide  a  foundation  to  the 
process  necessary  to  develop  an 
effective  and  cost -efficient  third-party 
medical  billing  compliance  program.  As 
previously  stated,  however,  each 
program  must  be  tailored  to  fit  the  needs 
and  resources  of  an  individual  billing 
company,  depending  upon  its  particular 
corporate  structure,  mission  and 
employee  composition.  The  statutes, 
regulations  and  guidelines  of  the 
Federal  and  State  health  insurance 
programs,  as  well  as  the  policies  and 
procedures  of  the  private  health  plans, 
should  be  integrated  into  every  billing 
company's  compliance  program. 

The  OIG  recognizes  that  the  health 
care  industry  in  this  country,  which 
reaches  millions  of  beneficiaries  and 
expends  about  a  trilUon  dollars 
annually,  is  constantly  evolving.  In 
particular,  the  billing  process  has 
changed  dramatically  in  recent  years.  As 
a  result,  the  time  is  right  for  billing 
companies  to  implement  strong, 
voluntary  compliance  programs.  As 
stated  throughout  this  gmdance, 
compliance  is  a  dynamic  process  that 
helps  to  ensure  billing  companies  are 
better  able  to  fulfill  their  commitment  to 
ethical  behavior  and  to  meet  the 
changes  and  challenges  being  imposed 
upon  them  by  Congress  and  private 
insurers.  Ultimately,  it  is  OIG's  hope 
that  voluntarily  created  compliance 
programs  will  enable  billing  companies 
to  meet  their  goals  and  substantially 
reduce  fi^ud,  waste  and  abuse,  as  well 
as  the  cost  of  health  care  to  Federal, 
State  and  private  health  insurers. 

Dated:  December  14, 1998. 
June  Gibfafi  Bro%vn, 

Inspector  General. 

[FR  Doc.  98-33565  Filed  12-17-98;  8:45  am] 
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■("If  a  billing  company  needs  further  guidance  to 
inform  its  provider  clients  of  normal  repayment 
channels,  the  company  should  consult  with  the 
applicable  Medicare  intermediary/carrier.  The 
applicable  Medicare  intermediary/carrier  may 
require  certain  information  [e.g.,  alleged  violation 
or  issue  causing  overpayment,  description  of 
overpayment,  description  of  the  internal 
investigative  process  with  methodologies  used  to 
determine  any  overpayments,  disciplinary  actions 
taken  and  corrective  actions  taken)  to  be  submitted 
with  return  of  any  overpayments,  and  that  such 
repa3nnent  information  be  submitted  to  a  specific 
defnrtment  or  individual  in  the  carrier  or 
intermediary's  organization.  Interest  will  be 
assessed,  when  appropriate.  See  42  CFR  405.376. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Human  Genome  Research 
Institute;  Notice  of  Closed  Meeting 

Piu'suant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
pubUc  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Miine  o/Conun/Mee:  National  Human 
Genome  Researcli  Institute  Special  Emphasis 
Panel. 

Date:  January  15, 1999. 

Time:  8:00  AM  to  6:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Hotel,  One  Bethesda 
Metro  Center.  Bethesda,  MD  20814. 

Contact  Person:  Rudy  O  POZZATTI.  PHD, 
ScientiHc  Review  Administrator,  Office  of 
Scientific  Review,  National  Human  Genome 
Research  Institute,  National  Institutes  of 
Health,  Bethesda,  MD  20892,  301  402-0838. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.172,  Human  Genome 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  December  11, 1998. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  98-33617  Filed  12-17-98;  8:45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Human  Genome  Research 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material. 
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aitd  personal  information  concerning 
i|i|dividuals  associated  with  the  grant 
a{)plications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Inherited 
Qisease  Research  Access  Committee. 

Date:  January  7. 1999. 

Time:  4:00  PM  to  Adjournment. 

Agenda:  To  review  and  evaluate  grant 
A  plications. 

RTace:  St.  James  Hotel,  950  24tb  Street 
I  [  W.,  Washington,  DC  20037. 

Ck)ntact  Person:  Nancy  Pearson,  Scientific 
I '» iview  Administrator,  Center  for  Scientific 
I :( iview.  National  Institutes  of  Health,  6701 
I  ( K:kledge  Drive,  Room  6178,  MSC  7890, 
I  k  ithesda,  MD  20892,  (301)  435-1047. 

( '.  atalogue  of  Federal  Domestic  Assistance 
Piogram  Nos.  93.172,  Human  Genome 
Research,  National  Institutes  of  Health,  HHS) 

jDated:  December  11, 1998. 
I^Verne  Y.  Stringfieid. 
Committee  Management  Officer,  NIH. 
[pk  Doc.  98-33618  Filed  12-17-98: 8:45  am) 
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bfePARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Mational  Institutes  of  Health 

National  Human  Qanonw  Research 
Institute;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
^^eral  Advisory  Committee  Act,  as 
ended  (5  U.S.C.  Appendix  2),  notice 
hereby  given  of  the  following 
leeting. 

The  meeting  will  be  open  to  the 
blic  as  indicated  below,  urith 
Attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
feasonable  accommodations,  should 
itstify  the  Contact  Person  listed  below 
i  1 1  advance  of  the  meeting. 

[The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
«2b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
«f  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
'  ^  ould  constitute  a  clearly  unwarranted 
:  iivasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Inherited 
;  ]^sease  Research  Access  Committee. 

Date:  January  7, 1999. 

Open:  9:00  AM  to  12:00  PM. 

Agenda:  To  review  and  evaluate  program 
ii|)cuments. 

Place:  St.  James  Hotel.  950  24th  Street  NW. 
/tashington,  DC  20037. 


Closed:  1:00  PM  to  4:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  St.  James  Hotel.  950  Z4th  Street  NW, 
Washington,  DC  20037. 

Contact  Person:  Jerry  Roberts,  PHD, 
Scientific  Review  Administrator,  Office  of 
Scientific  Review,  National  Institutes  of 
Health,  Building  38A,  Bethesda,  MD  20892. 
301  402-0838. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.172,  Human  Genome 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  December  11, 1998. 
UVerne  Y.  Stringfieid, 
Committee  Management  Officer.  NIH. 
(FR  Doc.  98-33619  Filed  12-17-98;  8:45  am) 
BHJJNO  COOC  4140-ei-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institute  on  Drug  Abusa; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  would  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel. 

X>ote:  January  13, 1999. 

Time:  9:00  AM  to  4:00  PM. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase.  MD  20815. 

Contact  Person:  Eric  Zatman,  Contract 
Review  Specialist,  Office  of  Extramural 
Program  Review,  National  Institute  on  Drug 
Abuse,  National  Institutes  of  Health.  DHHS, 
5600  Fishers  Lane,  10-^2.  Rockville,  MD 
20857,(301)443-1644. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277,  Drug  Abuse  Scientist 
Development  Award  for  Clinicians  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278.  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health,  HHS) 


Dated:  December  11, 1998. 
Laveme  Y.  Stringfieid, 

Committee  Management  Officer,  NIH. 

IFR  Doc.  98-33616  Filed  12-17-98;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4375-N-05] 

Notice  of  Proposed  Information 
Collection:  Comment  Requast 

agency:  Office  of  the  President  of 
Government  National  Mortgage 
Association  (Ginnie  Mae),  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  February  16, 
1999. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Sonya  Suarez,  Office  of  Policy,  Planning 
and  Risk  Management,  Department  of 
Housing  and  Urban  Development,  451— 
7th  Street,  SW.  Room  6226,  Washington. 
DC  20410. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sonya  Suarez,  Ginnie  Mae,  (202)  708- 
2772  (this  is  not  a  toll-free  number)  for 
copies  of  the  proposed  forms  and  other 
available  documents. 
8UPPt.EMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

The  Notice  is  soliciting  comments 
ht)m  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility: 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information:  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  ofihe  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
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appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information. 

Title  of  Proposal:  Ginnie  Mae 
Multiclass  Securities  Guide. 

OMB  Control  Number,  if  applicable: 
2503-0030. 


Description  of  the  need  for  the 
information  and  proposed  use:  The 
Multiclass  Securities  Guide  (Guide)  is 
used  by  program  participants  to  obtain 
guidance  and  information  on  the  Ginnie 
Mae  Multiclass  Securities  Program.  The 
Guide  contains  participation 
requirements  for  the  REMICs,  callable 
trust  and  platinum  securities 
transactions. 


Agency  form  numbers,  if  applicable: 
Not  applicable. 

Members  of  affected  public:  For-profit 
businesses  (mortgage  companies,  thrifts, 
savings  &  loans,  etc.). 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response: 


Participants 

Number  of 
participants 

Est.  average 
response  time 

Est.  annual  bur- 
den hours 

Sponsor  

Co-Soonsof 

20 
10 
8 
8 
3 
8 

.5 
.5 
.5 
.5 
.5 
.5 

10 
5 

Trust  Counsel  

Co-Trust  Counsel  

4 

4 

Accountant 

15 

Trustee  

4 

Total 

57 

.5 

285 

Status  of  the  proposed  information 
collection:  This  is  a  reinstatement,  with 
change  of  a  previously  approved 
collection  information  for  which 
approval  has  expired. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.C.  Chapter  35, 
as  amended. 

Dated:  December  1. 1998. 
George  S.  Anderson. 
Executive  Vice  President,  Ginnie  Mae. 
[FR  Doc.  98-33547  Filed  12-17-98;  8:45  am] 

BaUNQ  COOE  4210-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4384-FA-04] 

Funding  Awards  for  the  Native 
American  Rural  Housing  and 
Economic  Development  Initiative 
Fiscal  Year  1998 

AGB4CY:  Office  of  the  Assistant 

Secretary  for  Public  and  Indian 

Housing,  HUD. 

ACTION:  Announcement  of  funding 

awards. 

SUMMARY:  bi  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Dievelopment 
Reform  Act  of  1989,  this  document 
notifies  the  public  of  funding  awards  for 
the  Native  American  Rural  Housing  and 
Economic  Development  hiitiative  Grants 
for  Fiscal  Year  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  Johnson,  Deputy  Assistant 
Secretary,  Office  of  Native  American 
Programs,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW,  Washington,  DC  20410,  telephone 
(202)  401-7914  (this  is  not  a  toll-free 


number).  Hearing-  or  speech-impaired 
persons  may  access  this  number  via 
TTY  by  calling  the  toll-&«e  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 

SUPPLEMENTARY  INFORMATION: 

I.  The  FY  1998  Native  American  Rural 
Housing  and  Economic  Development 
Initiative 

The  Departments  of  Veterans  Affairs 
and  Housing  and  Urban  Development, 
and  Independent  Agencies 
Appropriations  Act,  1998  (Pub.  L.  105- 
65,  111  Stat.  1344,1357;  approved 
October  27, 1997)  (the  FY  1998  HUD 
Appropriations  Act)  provided  $25 
million  for  grants  (not  to  exceed 
$4,000,000  each)  to  rural  and  tribal 
areas,  including  at  least  one  Native 
American  area  in  Alaska  and  one  rural 
area  in  each  of  the  States  in  Iowa  and 
Missouri.  The  purpose  of  these  grants  is 
to  test  comprehensive  approaches  to 
developing  a  job  base  through  economic 
development,  developing  affordable  low 
and  moderate-income  rental  and 
homeownership  housing,  and  increasing 
the  investment  of  both  private  and 
nonprofit  capital. 

Of  these  $25  million  made  available 
by  the  FY  1998  HUD  Appropriations 
Act,  HUD  has  awarded  $9  million  for 
economic  development  and  affordable 
housing  activities  in  Native  American 
areas  (the  "FY  1998  Native  American 
Rural  Housing  and  Economic 
Development  Initiative").  The  FY  1998 
Native  American  Rural  Housing  and 
Economic  Development  Initiative 
consists  of  four  funding  awards: 

One  title  VI  capacity-building  grant 
($3  million): 


Two  rural  housing  and  economic 
development  grants  ($2  million  each); 
and. 

One  rural  housing  and  economic 
development  mortgage  funding  grant  ($4 
million). 

n.  Title  VI  Loan  Guarantee  Capacity 
Building  Grants 

On  July  23, 1998  (63  FR  39686),  HUD 
published  a  notice  announcing  the 
availability  of  up  to  $4  million  from  the 
$25  million  authorized  under  the  FY 
1998  HUD  Appropriations  Act  for  rural 
housing  activities.  Under  the  July  23, 
1998  notice  of  funding  availability 
(NOFA),  HUD  awarded  a  single 
competitive  grant  of  $3  million  to  a 
technical  assistance  provider  who  will 
use  the  grant  funds  to  provide  capacity- 
building  technical  assistance  to  Indian 
tribes  or  Tribally  Designated  Housing 
Entities  (TDHEs)  that  have  been  granted 
a  loan  guarantee  imder  title  VI  of  the 
Native  American  Housing  Assistance 
and  Self-Determination  Act  of  1996  (25 
U.S.C.  4101  et  seq.)  (NAHASDA). 

This  notice  publishes  the  name  and 
address  of  the  highest  scoring  applicant 
under  the  July  23,  1998  NOFA  who  was 
selected  to  act  as  the  technical 
assistance  provider  to  Indian  Tribes  and 
TDHEs  (see  Section  V.  of  this  notice). 
The  purposes  of  the  grant  awarded 
under  the  July  23, 1998  NOFA  are  to: 

1.  Strengthen  the  economic  feasibility 
of  projects  guaranteed  under  Title  VI  of 
NAHASDA; 

2.  Directly  enhance  the  security  of 
Title  VI  guaranteed  loans; 

3.  Finance  affordable  housing 
activities  and  related  projects  that  will 
provide  near-term  results; 

4.  Demonstrate  economic  benefits 
such  as  homeownership  opportunities, 
increased  housing  availability,  housing 


\ 


Federal  Register /Vol.  63.  No.  243 /Friday,  December  18,  1998 /Notices 


70155 


1  ccessibility  and  visitability  and  job 
(  reation  related  to  the  approved  Title  VI 
lemonstration  project;  and 

5.  Attainment  of  Indian  Housing  Plan 
;oals  and  objectives. 

n.  Rural  Housing  and  Economic 
)evelopment  Grants 

As  noted  above,  the  FY  1998  HUD 
Appropriations  Act  specifically  directs 
iUD  to  make  a  grant,  not  to  exceed  $4 
nillion.  to  at  least  one  Native  American 
jrea  in  Alaska.  In  accordance  vdth  this 
statutory  language,  HUD  has  made  two 
^ants  (of  $2  million  each)  to  two 
organizations  located  in  Alaska  Native 
areas.  The  purpose  of  these  grants  is  to 
lest  comprehensive  approaches  to 
economic  development  and  affordable 
housing  in  these  areas.  This  notice 
pubUshes  the  names  and  addresses  of 
these  award  recipients  (see  Section  V.  of 
this  notice). 

IV.  Rural  Housing  and  Economic 
Development  Mortgage  Funding  Grant 

In  addition  to  the  three  grants 
describe  above.  HUD  has  awarded  a  $2 
million  grant  to  Pine  Ridge,  South 
Dakota  for  the  provision  of 
homeownership  counseling  and  other 
related  services.  The  grantee  shall  use 
these  funds  to  establish  a  Federal 
Housing  Administration  Loan 
Correspondent  Corporation  which  shall 
provide  for  home  mortgage  loans,  direct 
lending  for  home  improvement  loans, 
non-conforming  loans,  construction 
contingency  reserves  and  interest  rate 
reduction  services.  This  action  also 
enhances  economic  development 
through  job  creation  to  staff  the 
organization  for  a  period  of  two  years. 

V.  Funding  Award  Recipients 

Section  102(a)(4)(C)  of  the  Department 
of  Housing  and  Urban  Development  Act 
of  1989  (42  U.S.C.  3545)  (the  HUD 
Reform  Act)  requires  that  HUD  notify 
the  public  of  all  funding  decisions  made 
by  HUD.  In  accordance  with  section 
102(a)(4)(C)  of  the  HUD  Reform  Act,  this 
notice  provides  details  regarding  the 
recipients  of  funding  awards  under  the 
FY  1998  Native  American  Rural 
Housing  and  Economic  Development 
Initiative,  as  follows: 

Title  VI  Loan  Guarantee  Capacity 
Building  Gmnt 

IHA  Management  Systems,  Inc.; 
15414  N.  7th  Street,  Suite  8-145; 
Phoenix.  AZ  85022  ($3  million). 

Rural  Housing  and  Economic 
Development  Grant 

1.  Alaska  Native  Heritage  Center,  Inc.. 
2525  C  Street,  ^uite  301,  Anchorage.  AK 
99503  ($2  million). 


2.  Bristol  Bay  Housing  Authority.  P.O. 
Box  50.  Dillingham.  AK  99576  ($2 
million). 

Rural  Housing  and  Economic 
Development  Mortgage  Funding  Gmnt 

Oglala  Sioux  Lakota  Tribe.  P.O.  Box 
C.  Pine  Ridge,  SD  57770  ($2  milUon). 

VI.  Catalog  of  Federal  Domestic 
Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
14.867. 

Dated:  December  14, 1998. 
Harold  Lucas, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

(PR  Doc.  98-33491  Filed  12-17-98;  8:45  am) 
BIUMQ  COOE  421(M3-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[DockM  No.  FR-4341-N-4(q 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AOENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

ACTION:  Notice. 


SUMMARY:  This  Notice  identifies 
unutiUzed,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

EFFECnvrOATE:  December  18. 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston.  Department  of  Housing 
and  Urban  Development.  Room  7256. 
451  Seventh  Street  SW.  Washington.  DC 
20410;  telephone  (202)  708-1226;  TTY 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565,  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12, 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-OG  (D.D.C.),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  armouncing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 


Dated:  December  10. 1998. 
Fred  Kamaa,  |r.. 

Deputy  Assistant  Secretary  for  Economic 
Development. 

(FR  Doc.  98-33242  Filed  12-17-fl8;  8:45  am) 
BH.UNO  CODE  4210-M-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  a  Supplemental  Draft 
Environmental  Impact  Statement  on  a 
Proposed  Modification  of  Plum  Creek 
Timber  Company's  Incldental  Take 
Permit  for  Threatened  and  Endangered 
Species  on  Portions  of  Its  Lands  in  the 
Central  Cascades,  King  and  Kittitas 
Counties,  Washington 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION;  Notice 

SUMMARY:  This  notice  advises  the  public 
that  Plirni  Creek  Timber  Company 
(Permittee)  has  requested  modification 
of  their  incidental  take  permit  (PRT- 
808398J  to  accommodate  the  new  land 
base  expected  as  a  result  of  a  potential 
land  exchange  with  the  U.S.  Forest 
Service.  The  Fish  and  Wildlife  Service 
and  the  National  Marine  Fisheries 
Service  (together  Services)  prepared  a 
Draft  Supplemental  Environmental 
Impact  Statement  (Supplement).  The 
Final  Environmental  Impact  Statement 
(Statement)  associated  with  the  original 
Habitat  Conservation  Plan  (Plan)  is  not 
being  re-opened  or  re-analyzed,  and  the 
decisions  based  on  the  original 
Statement  are  not  being  reconsidered. 
The  Services  herein  announce  the 
availability  of  the  Supplemental  Draft 
Environmental  Impact  Statement  for  the 
proposed  modification  pursuant  to  the 
National  Environmental  PoUcy  Act 
regulations  (40  CFR  1506.6). 
DATES:  Written  comments  on  the 
Supplement  should  be  received  on  or 
before  February  8. 1999.  This  comment 
period  was  established  for  a  longer 
period  of  time  than  required  by 
regulation  and  policy  to  compensate  for 
days  lost  for  public  review  during  the 
December  holidays. 
ADDRESSES:  Comments  regarding  the 
Supplement,  or  requests  for  that 
document,  should  be  addressed  to 
William  Vogel,  Fish  and  Wildlife 
Service,  Pacific  Northwest  Plan 
Program,  510  Desmond  Drive  S.E.,  Suite 
102,  Lacey,  Washington  98503-1273; 
(360)  753-9440;  or  Bob  Turner.  Plan 
Program  Manager,  National  Marine 
Fisheries  Service,  510  Desmond  Drive 
S.E.,  Suite  103,  Lacey,  Washington 
98503-1273;  (360)  753-6054. 
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Individuals  wishing  copies  of  the 
Supplement  for  review  should 
immediately  contact  the  above  office  at 
(360)  753-9440  or  contact  Michael 
Collins,  Project  Leader,  Plum  Creek 
Timber  Company,  999  Third  Avenue, 
Suite  2300,  Seattle,  Washington  98104; 
or  call  (206)  467-3639.  Copies  of  the 
Supplement  smd  supporting  documents 
are  also  available  at  the  following 
libraries: 
Wenatchee  Public  Library,  Attention:  Sandy 

Purcell,  310  Douglas  Street,  Wenatchee, 

Washington  98801 
University  of  Washington  Library,  Attention: 

Carolyn  Aamot,  Government  Publications 

Department.  170  Stzzallo  Library,  Seattle, 

Washington  98195-2900 
Seattle  Public  Library,  Attention:  Ms.  Jeanette 

Voiland,  Government  Publications 

Department,  1000  Fourth  Avenue,  Seattle, 

Washington  98104 
Evergreen  State  College,  Attention:  Lee 

Lyttle,  Library  Campus  Parkway — 

L23100H,  Olympia,  Washington  98505 
Central  Washington  University,  Attention: 

Dr.  Patrick  McLaughlin,  Library  Collection 

Development,  EUensbuig,  Washington 

98926 
King  County  Library  System,  Attention: 

Cheryl  Standley,  Docimients  Department, 

1111 110th  Avenue  Northeast.  Bellevue, 

Washington  98004 

Questions  concerning  this  proposed 
action  and  comments  regarding  the 
Supplement  should  be  forwarded  to  the 
Fish  and  Wildlife  Service  or  National 
Marine  Fisheries  Service  at  the  address 
or  telephone  number  provided  above. 
Formal  public  scoping  was  not 
conducted,  consistent  with  40  CFR 
1502.9(c)(4).  However.  Service  staff  held 
public  meetings  in  conjimction  with  the 
Forest  Service  on  May  13, 14.  20,  and 
21. 1998.  to  answer  questions  and 
receive  comments  and  concerns. 
FOR  FURTHER  INFORMATKM  CONTACT: 
William  Vogel.  Fish  and  Wildlife 
Service,  or  Dennis  Carlson,  National 
Marine  Fisheries  Service.  Both  are 
located  at  the  Pacific  Northwest  Plan 
Program,  at  the  addresses  and  telephone 
numbers  listed  above. 
SUfPUEUfEHJMVf  information:  The  Plum 
Creek  Plan  for  the  Cascade  region  was 
accepted  and  the  Incidental  Take  Permit 
was  originally  issued  on  June  27, 1996, 
for  a  170,600-acre  Project  Area  located 
within  a  418.700-acre  Planning  Area. 
The  Planning  Area  is  located  within  east 
King  County  and  west  Kittitas  County. 
Washington,  and  is  bisected  by 
Interstate-90.  The  Planning  Area 
includes  not  only  Plimi  Creek  lands,  but 
National  Forest  lands  and  lands  of  other 
ownerships. 

The  Permit  allows  Plum  Creek  to 
incidentally  take  threatened  and 
endangered  fish  and  wildlife  while 
requiring  implementation  of  a 
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conservation  plan  with  a  habitat-based, 
prescriptive-management  strategy 
designed  to  minimize  and  mitigate  such 
incidental  take.  The  Plan  approved  in 
1996  contemplated  that  Plum  Creek 
lands  managed  under  the  Plan  and 
Permit  would  likely  change  as  a  result 
of  future  land  exchanges  with  the 
federal  govenmient.  Consequently,  the 
Plan  and  associated  Implementation 
Agreement  provide  procedures  and 
criteria  for  modification  of  the  Plan  to 
accommodate  the  exchange  of  lands. 
The  Plan  describes  two  scenarios  for 
such  land  exchanges  whereby  "the 
biological  integrity  of  the  Plan  would  be 
either  maintained  or  improved." 
In  October  of  1998,  H.R.  4328 
authorized  and  directed  the  Interstate- 
90  land  exchange.  The  potential  land 
exchange  would  result  in  a  transfer  to 
the  U.S.  Forest  Service  of  up  to  53.400 
acres  of  the  170,600-acre  Project  Area 
previously  covered  by  Plum  Creek's 
Permit  and  Plan,  and  the  transfer  of  up 
to  10.800  acres  of  National  Forest  lands 
within  the  418.700-acre  Planning  Area 
to  Plum  Creek.  The  authorized  land 
exchange  is  a  combination  of  the  two 
scenarios  determined  to  be  "beneficial" 
in  the  original  Plan. 

The  Supplemental  Enviroimiental 
Impact  Statement  analyzes  Plum  Creek's 
proposal  in  order  to  determine  the 
environmental  impact  (beneficial  or 
adverse)  that  would  result  from 
implementation  of  the  Plan 
moidification,  as  compared  to  the 
original  Federal  Action  (approval  and 
implementation  of  the  original  Plan  and 
issuance  of  an  Incidental  Take  Permit). 
The  Environmental  Impact  Statement 
considers  three  alternatives,  including 
the  Proposed  Action  and  the  No-action 
Alternatives.  Under  the  No-action 
Alternative,  the  Permittee  would 
continue  to  implement  the  existing  Plan 
on  the  current  land  base.  This 
alternative  includes  specific  mitigation 
for  wildlife  whether  or  not  those  species 
are  listed  under  the  Endangered  Species 
Act  (Act).  The  Proposed  Action  would 
allow  the  modification  of  the  Plan  to 
accommodate  the  new  land  base  and 
would  therefore  apply  the  Plan 
standards  to  the  newly  acquired  Plum 
Creek  lands.  The  Northwest  Fwest  Plan 
would  apply  to  newly  acquired  National 
Forest  lands.  The  Partial-Modification 
Alternative  would  allow  the  transfer  of 
lands  from  Plum  Creek  to  the  U.S. 
Forest  Service,  but  would  not  add  the 
newly  acquired  Plum  Creek  lands  to  the 
Plan.  Instead,  take  prohibitions  under 
section  9  of  the- Endangered  Species  Act 
would  apply  with  respect  to  listed 
species,  but  no  conservation  would  be 
required  for  other  wildlife  and  special 
habitats. 


Authmity:  16  USC  1361-1407, 1531-1544, 
and  4201-4245. 

Dated:  December  8, 1998. 

Thomas  Dwyer, 

Acting  Regional  Director,  Region  1.  Portland, 
Oregon. 

(FR  Doc.  98-33034  Filed  12-17-98;  8:45  am] 

8IUJNQ  CODE  4310-66-P 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 

Ctolden  Gate  National  Recreation  Area 
and  Point  Reyes  National  Seashore 
Advisory  Commission;  Notice  of 
Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  meetings  of  the  Golden  Gate 
National  Recreation  Area  and  Point 
Reyes  National  Seashore  Advisory 
Commission  will  be  held  monthly  for 
calendar  year  1999  to  hear  presentations 
on  issues  related  to  management  of  the 
Golden  Gate  National  Rea«ation  Area 
and  Point  Reyes  National  Seashore. 
Meetings  of  the  Advisory  Commission 
are  scheduled  for  the  following  dates  at 
San  Francisco  and  at  Point  Reyes 
Station.  California: 

Tuesday,  January  19.  San  Francisco.  CA 
Saturday.  January  23.  Point  Reyes.  CA 
Tuesday.  February  16.  San  Francisco. 
CA 

Tuesday.  March  16.  San  Francisco,  CA 
Tuesday,  April  20.  San  Francisco,  CA 
Saturday,  May  15.  Point  Reyes.  CA 
Tuesday.  May  18,  San  Francisco,  CA 
Tuesday.  June  15,  San  Francisco.  CA 
Tuesday.  July  20,  San  Francisco.  CA 
Tuesday,  August  17,  San  Francisco,  CA 
Tuesday,  September  21.  San  Francisco, 
CA 

Tuesday.  October  19.  San  Francisco,  CA 
Saturday.  October  23.  Point  Reyes,  CA 
Tuesday,  November  16,  San  Francisco. 
CA 

Tuesday,  December  21,  San  Francisco. 
CA 

All  meetings  of  the  Advisory 
Commission  will  be  held  at  7:30  p.m.  at 
GGNRA  Park  Headquarters,  Building 
201,  Fort  Mason,  Bay  and  Franklin 
Streets,  San  Francisco  or  at  10:30  a.m. 
at  the  Dance  Palace,  comer  of  5th  and 
B  Streets,  Point  Reyes  Station. 
California,  except  the  Saturday.  May  15 
meeting,  which  will  start  at  9:30  a.m. 
Information  confirming  the  time  and 
location  of  all  Advisory  Commission 
meetings  or  cancellations  of  any 
meetings  can  be  received  by  calling  the 
Office  of  the  Staff  Assistant  at  (415) 
561-4633. 
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The  Advisory  Commission  was 
sstablished  by  Pub.  L.  92-589  to  provide 
{for  the  free  exchange  of  ideas  between 
the  National  Park  Service  and  the  public 
and  to  facilitate  the  solicitation  of 
advice  or  other  coimsel  from  members 
of  the  public  on  problems  pertinent  to 
the  National  Park  Service  systems  in 
Marin,  San  Francisco  and  San  Mateo 
(tounties.  Members  of  the  Commission 
ore  as  follows: 

.  Richard  Bartke,  Chairman 
i.  Amy  Meyer,  Vice  Chair 
t.  Naomi  T.  Gray 
.  Howard  Cogswell 
'.  Michael  Alexander 
'.  Jerry  Friedman 

.  Lennie  Roberts 
5.  Yvonne  Lee 
B.  Carlota  del  Portillo 

.  Trent  Orr 
r.  Redmond  Keman 

.  Jacqueline  Young 

,  Merritt  Robinson 
r.  R.  H.  Sciaroni 
r.  John  J.  Spring 
,  Ec^ar  Waybum 

,  Joseph  Williams 
r.  Mel  Lane 

These  meetings  will  also  contain 
Superintendent's  and  Presidio  General 
teenager's  Reports. 

Specific  final  agendas  for  these 
neetings  will  be  made  available  to  the 
)ublic  at  least  15  days  prior  to  each 
neeting  and  can  be  received  by 
contacting  the  Office  of  the  Staff 
Assistant,  Golden  Gate  National 
Recreation  Area,  Building  201.  Fort 
^son,  San  Francisco,  California  94123 
)rby  calling  (415)  561-4633. 

These  meetings  are  open  to  the 
>ublic.  They  will  be  recorded  for 
iocumentation  and  transcribed  for 
dissemination.  Minutes  of  the  meetings 
Mrill  be  available  to  the  public  after 
approval  of  the  full  Advisory 
Commission.  A  transcript  will  be 
available  three  weeks  after  each 
naeeting.  For  copies  of  the  minutes 
contact  the  Office  of  the  Staff  Assistant, 
Golden  Gate  National  Recreation  Area, 
Building  201,  Fort  Mason,  San 
Francisco,  California  94123. 

Dated:  December  11, 1998. 
Len  McKenzie, 

General  Superintendent.  Golden  Gate 

National  Recreation  Area. 

[PR  Doc.  98-33507  Filed  12-17-98;  8:45  am) 
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INTERNATIONAL  TRADE 
COMMISSION 

pnveetigation  No.  337-TA-41C] 

Certain  Compact  Multipurpose  Tools; 
Notice  of  Commission  Decision  Not  To 
Review  an  Initial  Determination  Adding 
a  Respondent 

agency:  International  Trade 

Commission. 

action;  Notice. 

summary:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  decided  not  to  review 
the  presiding  administrative  law  judge's 
(ALJ's)  initial  determination  (ID) 
granting  a  motion  to  amend  the 
complaint  and  notice  of  investigation  to 
include  Charles  Amash  Imports,  Inc., 
d/b/a  Grip  On  Tools  (Grip  On),  as  a 
respondent. 

FOR  FURTHER  INFORMATION  CONTACT:  P. 
N.  Smithey.  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  telephone  202-205-3061. 
General  information  concerning  the 
Commission  also  may  be  obtained  by 
accessing  its  Internet  server  (http:// 
www.usitc.gov).  Hearing-impaired 
individuals  can  obtain  information 
concerning  this  matter  by  contacting  the 
Commission's  TDD  terminal  at  202- 
205-1810. 

SUPPLEMBITARY  INFORMATION:  On  August 
28, 1998,  Leatherman  Tool  Group,  Inc., 
filed  a  complaint  with  the  Commission 
alleging  violations  of  section  337  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1337)  in 
the  importation  into  the  United  States, 
the  sale  for  importation,  and  the  sale 
within  the  United  States  after 
importation  of  certain  compact 
multipurpose  tools  that  infringe  claims 
of  three  U.S.  design  patents. 

The  Commission  instituted  the 
investigation  on  September  30, 1998. 
Five  firms  were  named  as  respondents. 
See  63  FR  52287  (Sept.  30, 1998);  19 
U.S.C.  1337(b)(1);  and  19  CFR  210.10(b). 

On  November  2, 1998,  complainant 
Leatherman  moved  to  add  Grip  On  as  a 
respondent,  owing  to  that  firm's 
importation  and  sale  of  tools  that  are  the 
subject  of  the  investigation.  (Motion  No. 
416-2.) 

On  November  10, 1998,  the 
Commission  investigative  attorney  filed 
a  response  supporting  the  motion.  No 
other  party  responded  to  the  motion. 

On  November  19, 1998,  the  ALJ 
issued  the  ID  (Order  No.  5)  granting  the 
motion  pursuant  to  19  CFR  210.14(b)(1). 
No  party  petitioned  for  review  of  the  ID 
pursuant  to  19  CFR  210.43(a),  and  the 
Commission  found  no  basis  for  ordering 
a  review  on  its  own  initiative  pursuant 
to  19  CFR  210.44.  The  ID  thus  became 


the  determination  of  the  Commission 
pursuant  to  19  CFR  210.42(h)(3). 

All  nonconfidential  documents  filed 
in  the  investigation — including  the  ID. 
the  motion  to  add  Grip  On,  and  the 
Commission  investigative  attorney's 
response— are  or  will  be  available  for 
public  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Commission's  Office  of  the 
Secretary,  Dockets  Branch,  500  E  Street, 
SW.,  Room  112,  Washington,  DC  20436, 
telephone  202-205-1802. 

By  order  of  the  Commission. 

Issued:  December  14. 1998. 
Donna  R.  Koehnke. 
Secretary. 

(FR  Doc.  98-33583  Filed  12-17-98;  8:45  am) 
BILUNQ  COOE702O-U-P 


INTERNATIONAL  TRADE 
COMMISSION 

pnvestigstion  No.  AA1921-167  (Review)] 

Pressure  Sensitive  Plastic  Tape  From 
Italy 

AGENCY:  International  Trade 
Commission. 

ACTION:  Scheduling  of  an  expedited  five- 
year  review  concerning  the  antidumping 
duty  order  on  pressure  sensitive  plastic 
tape  from  Italy. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  an  expedited 
review  pursuant  to  section  751(c)(3)  of  "^~ 
the  Tariff  Act  of  1930  (19  U.S.C. 
1675(c)(3))  (the  Act)  to  determine 
whether  revocation  of  the  antidiunping 
duty  order  on  pressure  sensitive  plastic 
tape  from  Italy  would  be  likely  to  lead 
to  continuation  or  recurrence  of  material 
injury.  For  further  information 
concerning  the  conduct  of  this  review 
and  rules  of  general  application,  consult 
the  Commission's  rules  of  practice  and 
procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207. 
subparts  A,  D,  E,  and  F  (19  CFR  part 
207).  Recent  amendments  to  the  Rules 
of  Practice  and  Procedure  pertinent  to 
five-year  reviews,  including  the  text  of 
subpart  F  of  part  207,  are  published  at 
63  FR  30599,  June  5, 1998,  and  may  be 
downloaded  from  the  Commission's 
Worid  Wide  Web  site  at  http:// 
www.usitc.gov/rules.htm. 
EFFECTIVE  DATE:  December  4.  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Clark  (202-205-3195),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW. 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
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205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Conmiission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 

SUPPLEMENTARY  INFORMATION: 
Background 

On  December  4. 1998,  the 
Commission  determined  to  expedite  the 
subject  five-year  review  because 
respondent  interested  party  responses  to 
its  notice  of  institution  (63  FR  46475, 
September  1, 1998)  were  inadequate. 
One  U.S.  producer,  Minnesota  Mining  & 
Manufacturing  Co.  (3M),  responded  to 
the  notice  of  institution.  3M  is  also  an 
importer  of  pressure  sensitive  tape  fi-om 
Italy  and  owns  an  Italian  producer  of 
such  tape.  In  its  response,  3M  submitted 
some  information  regarding  its  U.S. 
importation  and  its  foreign  subsidiary's 
production  of  plastic  tape.  However,  3M 
submitted  its  response  in  its  capacity  as 
a  domestic  producer  and  the 
Commission  considered  that  response 
only  for  purposes  of  its  domestic  group 
adequacy  determination.  Since  no  other 
respondent  interested  party  submitted  a 
response,  the  Commission  concluded 
that  respondent  interested  party 
responses  were  inadequate. 
Vice  Chairman  Miller  and 
Commissioners  Hillman  and  Koplan, 
after  considering  relevant  information 
about  the  domestic  industry,  including 
the  share  of  domestic  plastic  tape 
production  represented  by  3M, 
concluded  that  3M's  response 
constituted  an  adequate  domestic 
interested  party  group  response. 
Chairman  Bragg  and  Commissioners 
Crawford  and  Askey  concluded  that 
3M's  response  does  not  constitute  an 
adequate  domestic  interested  party 
group  response  given  the  relevant 
information  about  this  domestic 
industry.  As  will  be  explained  in  the 
Commission's  opinion  in  this  review, 
the  domestic  interested  party  response 
was  not  the  basis  for  the  Commission's 
determination  to  expedite  the  review. 

The  Commission  did  not  find  any 
other  circumstances  that  would  warrant 
conducting  a  full  review.  Accordingly, 
the  Commission  determined  that  it 
would  conduct  an  expedited  review 
pursuant  to  section  751(c)(3)  of  the  Act. 
A  record  of  the  Commissioners'  votes 
are  available  from  the  Office  of  the 
Secretary  and  at  the  Commission's  web 
site. 
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Stafif  Report 

A  staff  report  containing  information 
concerning  the  subject  matter  of  the 
review  will  be  placed  in  the  nonpublic 
record  on  January  8, 1999,  and  made 
available  to  persons  on  the 
Administrative  Protective  Order  service 
list  for  this  review.  A  public  version 
will  be  issued  thereafter,  pursuant  to 
§  207.62(d)(4)  of  the  Commission's 
rules. 

Written  Submissions 

As  provided  in  §  207.62(d)  of  the 
Commission's  rules,  interested  parties 
that  are  parties  to  the  review  and  that 
have  provided  adequate  responses  to  the 
notice  of  institution,'  and  any  party 
other  than  an  interested  party  to  the 
review  may  file  written  comments  with 
the  Secretary  on  what  determination  the 
Commission  should  reach  in  the  review. 
Comments  are  due  on  or  before  January 
13, 1999,  and  may  not  contain  new 
factual  information.  Any  person  that  is 
neither  a  party  to  the  five-year  review 
nor  an  interested  party  may  submit  a 
brief  written  statement  (which  shall  not 
contain  any  new  factual  information) 
pertinent  to  the  review  by  January  13, 
1999.  If  comments  contain  business 
proprietary  information  (BPI),  they  must 
conform  with  the  requirements  of 
§§  201.6,  207.3,  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  review  must  be  served 
on  all  other  parties  to  the  review  (as 
identified  by  either  the  public  or  BPI 
service  list),  and  a  certificate  of  service 
must  be  timely  filed.  The  Secretary  will 
not  accept  a  document  for  filing  without 
a  certificate  of  service. 

Determination 

The  Commission  has  determined  to 
extend  the  period  of  time  for  making  its 
expedited  determination  in  this  review 
by  up  to  90  days  pursuant  to  19  U.S.C 
1675(c)(5)(B). 

Authority:  This  review  is  being  conducted 
under  authority  of  Utle  VII  of  the  Tariff  Act 
of  1930;  this  notice  is  published  pursuant  to 
§  207.62  of  the  Commission's  rules. 

By  order  of  the  Commission. 


Issued  December  14, 1998. 
Donna  R.  Koehnke, 
Secretary. 
IFR  Doc.  98-33584  Filed  12-17-98;  8:45  am) 

BILLING  CODE  7«2O-02-P 


'  The  Commission  has  found  the  response 
submitted  by  Minnesota  Mining  &  Manufacturing 
Co.  to  be  adequate.  Comments  from  other  interested 
parties  will  not  be  accepted  {see  19  CFR 
207.62(d)(2)). 


INTERNATIONAL  TRADE 
COMMISSION 

Pnvestigatlon  No.  AA1921-188  (Review)] 

Prestressed  Concrete  Steel  Wire 
Strand  From  Japan 

agency:  United  States  International 
Trade  Commission. 

ACTION:  Scheduling  of  an  expedited  five- 
year  review  concerning  the  antidumping 
duty  order  on  prestressed  concrete  steel 
wire  strand  fi-om  Japan. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  an  expedited 
review  pursuant  to  section  751(c)(3)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1675(c)(3))  (the  Act)  to  determine 
whether  revocation  of  the  antidumping 
duty  order  on  prestressed  concrete  steel 
wire  strand  from  Japan  would  be  likely 
to  lead  to  continuation  or  recurrence  of 
material  injury.  For  further  information 
concerning  the  conduct  of  this  review 
and  rules  of  general  application,  consult 
the  Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A,  D,  E,  and  F  (19  CFR  part 
207).  Recent  amendments  to  the  Rules 
of  Practice  and  Procedure  pertinent  to 
five-year  reviews,  including  the  text  of 
subpart  F  of  part  207,  are  published  at 
63  FR  30599,  June  5, 1998,  and  may  be 
downloaded  fi-om  the  Commission's 
World  Wide  Web  site  at  http:// 
www.usitc.gov/niles.htm. 
EFFECTIVE  DATE:  December  4,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Corkran  (202-205-3177),  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  4,  1998,  the 
Commission  determined  that  the 
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Smestic  interested  party  response  to  its 
tice  of  institution  (63  FR  46477. 
ptember  1, 1998)  of  the  subject  five- 
year  review  was  adequate.  The 
Oonunission  also  determined  that, 

ause  there  was  no  respondent 
;  iterested  party  response,  such  response 
as  inadequate.  The  Conunission  did 
ot  find  any  other  circumstances  that 
ould  warrant  conducting  a  full  review, 
ccordingly.  the  Commission 
kietermined  that  it  would  conduct  an 
pedited  review  piusuant  to  section 
51(c)(3)  of  the  Act.  A  record  of  the 
iommissioners'  votes  and  statements  by 
lommissioners.  if  any.  are  available 
from  the  Office  of  the  Secretary  and  at 
t  le  Commission's  web  site. 

^ta£r  Report 

A  staff  report  containing  information 
« onceming  the  subject  matter  of  the 
1  eview  will  be  placed  in  the  nonpubUc 
1  ecord  on  December  31. 1998.  and  made 
I  ivailable  to  persons  on  the 
.  Administrative  Protective  Order  service 
ist  for  this  review.  A  public  version 
vill  be  issued  thereafter,  pursuant  to 
I  «ction  207.62(d)(4)  of  the 
I  Commission's  rules. 

Vritten  Submissions 

As  provided  in  section  207.62(d)  of 
he  Commission's  rules,  interested 
larties  that  are  parties  to  the  review  and 
hat  have  provided  adequate  responses 
:o  the  notice  of  institution,'  and  any 
jarty  other  than  an  interested  party  to 
he  review  may  file  written  comments 
with  the  Secretary  on  what 
ietermination  the  Commission  should 
reach  in  the  review.  Comments  are  due 
on  or  before  January  6, 1999,  and  may 
ttot  contain  new  factual  information. 
Any  person  that  is  neither  a  party  to  the 
BVe-year  review  nor  an  interested  party 
may  submit  a  brief  written  statement 
(which  shall  not  contain  any  new 
factual  information)  pertinent  to  the 
review  by  January  6, 1999.  If  comments 
contain  business  proprietary 
information  (BPI),  they  must  conform 
Mrtth  the  requirements  of  sections  201.6, 
207.3,  and  207.7  of  the  Commission's 
rules.  The  Commission's  rules  do  not 
authorize  filing  of  submissions  with  the 
Secretary  by  facsimile  or  electronic 
means. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  document 
filed  by  a  party  to  the  review  must  be 
served  on  all  other  parties  to  the  review 
(as  identified  by  either  the  pubUc  or  BPI 


service  list),  and  a  certificate  of  service 
must  be  timely  filed.  The  Secretary  will 
not  accept  a  docimient  for  filing  without 
a  certificate  of  service. 

Authority:  This  review  is  being  conducted 
under  authority  of  title  VII  of  the  Tariff  Act 
of  1930;  this  notice  is  published  pursuant  to 
section  207.62  of  the  Commission's  rules. 

Issued:  December  15. 1998. 

By  order  of  the  Commission. 
Donna  R.  Koehnke. 
Secretary. 

(FR  Doc.  98-33582  Filed  12-17-98;  8.45  am) 
BILUNG  CODE  7020-02-P 


'  The  Commission  has  found  responses  submitted 
by  American  Spring  Wire,  Florida  Wire  and  Cable, 
Insteel  Wire  Products,  and  Sumiden  Wire  Products, 
to  be  adequate.  Comments  from  other  interested 
patties  will  not  be  accepted  (see  19  CFR 
207.62(d)(2)). 


DEPARTMENT  OF  JUSTICE 
[A AG/A  Order  No.  1 58-«8] 

Privacy  Act;  Notice  of  Modified  System 
of  Records 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974  (5  U.S.C.  552a). 
notice  is  given  that  the  Department  of 
Justice  proposes  to  modify  a  system  of 
records.  Specifically: 

The  "Bond  Accounting  and  Control 
System  (BACS).  Justice/INS-008"— last 
published  October  5, 1993  (58  FR 
51854) — has  been  retitled: 

"Bond  Management  Information 
System  (BMIS),  Justice/INS-008." 

In  addition,  the  system  description 
has  been  revised  to  reflect  a  change  in 
equipment  configuration.  An  outdated 
and  failing  system  had  provided  limited 
direct  access  to  personnel  at  the 
Immigration  and  NaturaUzation  (INS) 
offices  located  in  Burlington,  Vermont 
and  Twin  Cities,  Minnesota.  The  revised 
and  updated  system  will  no  longer 
provide  direct  access  to  Twin  Cities;  but 
wrill  permit  direct  access  to  authorized 
personnel  at  INS  Headquarters  and  at 
other  INS  offices — when  such  personnel 
have  been  identified  as  those  who  need 
direct  access  in  order  to  perform  INS 
operations  more  effectively.  Also,  two 
routine  uses  (routine  uses  A.  and  B.) 
have  been  added;  one  has  been 
removed;  and  a  change  has  been  made 
in  the  System  Manager.  Finally,  as  also 
indicated  in  the  system  description,  a 
new  retention  and  disposal  schedule  for 
these  records  is  pending  approval  of  the 
National  Archives  and  Records 
Administration. 

Title  5  U.S.C.  552a(e)(4)  and  (11) 
provide  that  the  public  be  given  a  30- 
day  period  in  which  to  comment  on  the 
new  routine  uses  of  a  system  of  records. 
The  Office  of  Management  and  Budget 
(OMB),  which  has  oversight 
responsibilities  under  the  Privacy  Act. 
requires  a  40-day  period  in  which  to 
conclude  its  review  of  the  proposed 
modifications. 


Therefore,  please  submit  any 
comments  by  January  19, 1999.  The 
public,  OMB,  and  the  Congress  are 
invited  to  send  written  comments  to 
Patricia  E.  Neely.  Program  Analyst, 
Information  Management  and  Security 
Staff.  Justice  Management  Division, 
Department  of  Justice,  Washington,  DC 
20530  (Room  850.  WCTR  Building). 

In  accordance  with  5  U.S.C.  552a(r), 
the  Department  has  provided  a  report  to 
OMB  and  the  Congress  on  the  proposed 
modification. 

Dated:  December  2, 1998. 

Stephen  R.  Colgate, 

Assistant  Attorney  General  for 
Administration. 

JUSTICE/INS-008 

SYSTEM  name: 

Bond  Management  Information 
System  (BMIS). 

SYSTEM  LOCATION: 

Immigration  and  Naturalization 
Service  (INS),  Headquarters  and  certain 
other  regional,  district,  and/or  other 
field  offices  as  needed.  (Currently,  the 
only  field  office  maintaining  this  system 
is  Burlington,  Vermont.)  Addresses  of 
offices  are  listed  in  JUSTICE/ IN S-999  as 
published  in  the  Federal  Register,  or  in 
the  telephone  directories  of  the 
respective  cities  listed  above  under  the 
heading  "United  States  Government, 
Immigration  and  Naturalization 
Service." 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  posted  a  bond 
with  INS  and  the  beneficiaries  of  posted 
bonds. 

CATEGORIES  OF  RECORDS  W  THE  SYSTEM: 

Information  which  allows 
identification  of  active  bonds  posted 
with  INS  such  as:  Bond  nimiber, 
obligor's  name  and  address,  alien 
beneficiary's  name  and  alien  file 
number,  type  of  bond,  location  and  date 
bond  was  posted,  and  other  data  related 
to  the  bond. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTOI: 

Sections  103,  213,  236,  240B.  and  293 
of  the  Immigration  and  Nationality  Act, 
as  amended  (8  U.S.C.  1103. 1183. 1226, 
1229c,  and  1363,  respectively). 

PURPOSE(S): 

Information  in  this  system  of  records 
will  be  used  by  employees  of  INS  to 
control  and  account  for  collateral 
received  to  support  an  immigration 
bond,  and  may  be  used  to  prepare 
timely  responses  to  inquiries  about 
these  records. 
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ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Relevant  information  contained  in 
this  system  of  records  may  be  disclosed 
as  follows: 

A.  Where  the  record,  either  on  its  face 
or  in  conjunction  with  other 
information,  indicates  a  violation  or 
potential  violation  of  law  (whether  civil, 
criminal,  or  regulatory  in  nature)  to  the 
appropriate  agency  (whether  Federal, 
State,  local,  or  foreign)  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violations  or  charged 
with  enforcing  or  implementing  the 
related  statute,  rule,  regulation,  or  order 
pursuant  thereto. 

B.  In  a  proceeding  before  a  court  or 
adjudicative  body  before  which  INS  or 
the  Department  offustice  (DOJ)  is 
authorized  to  appear  when  any  of  the 
following  is  a  party  to  litigation  or  has 
an  interest  in  litigation  and  such  records 
are  determined  by  INS  or  DO)  to  be 
arguably  relevant  to  the  litigation:  The 
DOJ,  or  any  DOJ  component  or 
subdivision  thereof;  any  DOJ  employee 
in  his/her  official  capacity;  any  DOJ 
employee  in  his/her  individual  capacity 
where  the  DO]  has  agreed  to  represent 
the  employee:  or  the  United  States 
where  INS  or  the  DOJ  determines  that 
the  litigation  is  likely  to  affect  it  or  any 
of  its  subdivisions. 

C.  To  a  member  of  Congress,  or  staff 
acting  upon  the  member's  behalf,  when 
the  member  or  staff  requests  the 
information  on  behalf  of  and  at  the 
request  of  the  individual  who  is  the 
subject  of  the  record. 

D.  To  the  National  Archives  and 
Records  Administration  (NARA)  and  the 
General  Services  Administration  in 
records  management  inspections 
conducted  under  the  authority  of  44 
U.S.C.  2904  and  2906. 

POtlOES  AND  PRACTICES  FOR  STOmNQ, 
RETRKVUQ,  ACCESSMQ,  RETAMNNG,  AND 
OtSPOSINQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Information  is  stored  on  magnetic 
disks. 

RETRCVABILfrY: 

Records  may  be  retrieved  by  any  of 
the  foUovtring:  Alien's  name,  alien's  file 
number,  obligor's  name,  bond-receipt 
control  number,  breach  control  number, 
or  location  and  date  bond  was  posted. 

safeguards; 

Access  can  be  obtained  only  through 
remote  terminals  which  are  located  in 
secured  areas  of  secured  buildings  and 
through  the  use  of  restricted  passwords 
assigned  to  authorized  personnel. 
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RETENTION  AND  DISPOSAL: 

The  following  INS  proposal  for 
retention  and  disposal  is  pending 
approval  by  NARA.  Six  years  after  the 
bond  is  disbursed,  breached,  or  closed, 
all  records  will  be  archived  and  stored 
at  the  DOJ  Archives  Center  for  seven 
years  and  then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  Assistant  Commissioner,  Office  of 
Financial  Management,  425 1  Street. 
NW,  Washington,  DC  20536. 

NOTIFICATION  PROCEDURES: 

Inquiries  should  be  addressed  to  the 
system  manager. 

RECORD  ACCESS  PROCEDURES: 

In  all  cases,  requests  for  access  to  a 
record  shall  be  in  writing.  Written 
requests  may  be  submitted  by  mail  or  in 
person  at  any  INS  system  location 
where  bond  activity  records  are  located. 
(See  "System  Location.")  If  a  request  for 
access  is  made  by  mail,  the  envelope 
and  letter  should  be  clearly  marked 
"Privacy  Access  Request."  To  enable 
INS  to  identify  an  individual's  record, 
he  or  she  must  provide  his  or  her  full 
name,  alien  file  number,  location  and 
date  bond  was  posted,  and  a  return 
address  for  transmitting  the  information. 

CONTESTING  RECORD  PROCEDURES: 

Any  individual  desiring  to  contest  or 
amend  information  must  direct  his  or 
her  request  to  Headquarters  or  other 
appropriate  system  location  (see 
"System  Locations")  and  state  clearly 
what  information  is  being  contested;  the 
reason  for  contesting  it;  and  the 
proposed  amendment  to  the 
information. 

RECORD  SOURCE  CATEGORIES: 

Individuals  covered  by  the  system. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 

[FR  Doc.  98-33498  Filed  12-17-98;  8:45  amj 
BILUNQ  CODE  4410-10-M 


DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  Investigation 

Implementation  of  Section  104  of  the 
Communications  Assistance  for  Law 
Enforcement  Act:  Telecommunications 
Services  Other  Than  Local  Exchange 
Services,  Celluiar,  and  Broadband  PCS 

agency:  Federal  Bureau  of 
Investigation,  DOJ. 
ACTION:  Notice  of  inquiry. 


SUMMARY:  The  purpose  of  this  Notice  of 
Inquiry  (NOI)  is  to  present  certain 


telecommunications  carries  and  all 
other  interested  parties  with  an 
opportunity  to  provide  input  to  the 
Federal  Bureau  of  Investigation  (FBI)  as 
it  develops  law  enforcement's  capacity 
requirements  for  services  other  than 
local  exchange,  cellular,  and  broadband 
personal  communications  services 
(PCS).  The  Communications  Assistance 
for  Law  Enforcement  Act  (CALEA) 
mandate  that  the  Attorney  General,  on 
behalf  of  all  law  enforcement,  provide 
capacity  requirements  for  the  actual  and 
maximmn  number  of  interceptions  (of 
call  content  and/or  call-identifying 
information)  that  telecommunications 
carriers  may  be  required  to  effect  in 
support  of  law  enforcement's  electronic 
surveillance  needs.  This  NOI  is 
soliciting  information  on  and 
suggestions  for  developing  reasonable 
methodologies  for  characterizing 
capacity  requirements  for 
telecommunications  services  other  than 
local  exchange  services,  cellular,  and 
broadband  PCS.  Such  services  include, 
but  are  not  limited  to:  traditional 
paging,  two-way  paging,  narrowband 
PCS,  mobile  satellite  services  (MSS), 
speciaUzed  mobile  radio  (SMR)  and 
enhanced  specialized  mobile  radio 
(ESMR),  national  and  multi-rate 
services,  asynchronous  transfer  mode 
(ATM),  X.25,  frame  relay,  airplane 
telephony,  and  railroad  telephony. 

DATES:  Comments  must  be  received  on 
or  before  February  16, 1999. 

ADDRESSES:  Comments  should  be 
submitted  to  the  Federal  Bureau  of 
Investigation,  CALEA  Implementation 
Section,  Attention:  Notice  of  Inquiry, 
14800  Conference  Center  Drive,  Suite 
300,  Chantilly,  VA  20151.  All  comments 
will  be  available  for  review  at  the  FBI's' 
Freedom  of  Information  and  Privacy  Act 
(FOIPA)  Reading  Room  located  at  FBI 
Headquarters,  935  Pennsylvania 
Avenue,  NW,  Washington,  DC  20535. 
To  review  the  comments,  interested 
parties  should  contact  the  FBI's  FOIPA 
Reading  Room  staff,  telephone  number 
(202)  324-7510,  to  schedule  an 
appointment  (48  hours  advance  notice 
required).  While  printed  comments  are 
welcome,  commenters  are  encouraged  to 
submit  their  responses  on  electronic 
media.  Electronic  doaunents  must  be  in 
WordPerfect  6.1  (or  earUer)  or  Rich  Text 
Format  (RTF)  format.  Comments  must 
be  the  only  file  on  the  3.5  inch  disk.  In 
addition,  all  electronic  submissions 
must  be  accompanied  by  a  printed  sheet 
listing  the  name,  company  or 
organization  name  address,  and 
telephone  number  of  an  individual  who 
can  replace  the  disk  should  it  be 
damaged  in  transit. 
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SUPPLEMENTARY  INFORMAHON: 

I ,  Background 

I ,.  Purpose  of  GALEA 

On  October  25, 1994,  President 
Ctlinton  signed  into  law  the 
[  k>inmunicatiQns  Assistance  for  Law 
I  taforcement  Act  (CALEA).^  Its  objective 
i  i  to  make  clear  a  telecommunications 
c  arrier's  duty  to  cooperate  with  law 
« nforcement  with  regard  to  electronic 
!  urveillance-related  interceptions  for 
aw  enforcement  purposes.^  GALEA  was 
« inacted  to  preserve  law  enforcement's 
)  bility  (pursuant  to  court  order  or  other 
awfiil  authorization)  to  access  call 
:ontent  and  call-identifying  information 
n  an  ever-changing  telecommunications 
invironment.  On  March  3, 1995,  the 
Attorney  General  delegated  to  the 
Director  of  the  FBI,  or  his  designee(s) 
he  authority  to  ctuxy  out  the 
'esponsibilities  conferred  upon  the 
\ttomey  General  in  Title  I  of  CALEA.3 
rhe  FBI  is  implementing  GALEA  on 
whalf  of  all  Federal,  state,  and  local  law 
mforcement  agencies. 

In  1968,  when  Gongress  statutorily 
luthorized  court-ordered  electronic 
surveillance,  there  were  no 
technological  limitations  on  the  number 
of  call  content  or  call-identifying 
interceptions  that  could  be  conducted.* 
However,  the  onset  of  new  and 
advanced  services  has  begun  to  erode 
the  telecommimications  industry's 
abiUty  to  support  law  enforcement's 
court-authorized  interception  needs.  In 
an  effort  to  preserve  the  ability  to 
conduct  interceptions,  Gongress 
determined  that  technological  solutions 
must  be  employed  to  meet  the  needs  of 
law  enforcement  through  the  provision 
of  new  and  advanced  services. 

The  intent  of  GALEA  is  to  define  and 
clarify  the  level  of  assistance  required 
from  the  telecommunications  industry. 
GALEA  does  not  alter  or  expand  law 
enforcement's  fundamental  statutory 
authority  to  intercept  commimications. 
It  simply  seeks  to  ensure  that,  after  law 
enforcement  obtains  legal  authority, 
telecommimications  carriers  will  have 
the  necessary  technical  ability  to  fulfill 
their  statutory  obUgation  to  provide  law 
enforcement  with  the  technical 
assistance  necessary  to  carry  out  the 
court-authorized  intercepts. 


>  Pub.  L.  103-414,  47  U.S.C.  1001-1010. 

'  For  purposes  of  this  NOI,  the  word 
"interception"  is  used  to  refer  to  either  the 
interception  of  call  content  or  call-identifying 
information. 

3See28C3ni0.8S(o). 

*  See  Title  ID  of  the  Omnibus  Crime  Control  and 
Safe  Streets  Act  of  1968,  as  amended.  18  U.S.C. 
2510-2522. 


B.  Capacity  Notice  Mandate 

Because  many  future  interceptions 
will  be  effected  through  equipment 
controlled  by  telecommimications 
carriers,  section  104  of  GALEA  requires 
the  Attorney  General  to  provide  carriers 
with  information  they  will,need  (a)  to  be 
capable  of  accommodating  the  actual 
number  of  simultaneous  interceptions  at 
specific  geographic  locations  that  law 
enforcement  may  need  to  conduct,  and 
(b)  to  size  and  design  their  networks  to 
accommodate  the  maximum  number  of 
simultaneous  interceptions  at  specific 
geographic  locations  that  law 
enforcement  may  need  to  conduct  at 
some  future  date.  These  two  information 
elements  are  referred  to  in  GALEA  as 
"actual"  and  "maximum"  capacity 
requirements.  In  accordance  with 
section  104  of  GALEA,  the  Attorney 
General  must  provide  notice  of 
estimated  future  actual  and  maximum 
capacity  requirements.  The  statute 
defines  these  requirements  as  follows: 

For  actual  capacity:  The  actual  number  of 
communication  interceptions,  pen  registers, 
and  trap  and  trace  devices,  representing  a 
portion  of  the  maximum  capacity,  that  the 
Attorney  General  estimates  that  government 
agencies  authorized  to  conduct  electronic 
surveillance  may  conduct  and  use 
simultaneously  by  the  date  that  is  4  years 
after  the  date  of  enactment  of  GALEA.* 

For  maximum  capacity:  The  maximum 
capacity  required  to  accommodate  ail  of  the 
communication  interceptions,  pen  registers, 
and  trap  and  trace  devices  that  the  Attorney 
General  estimates  that  government  agencies 
authorized  to  conduct  electronic  surveillance 
may  conduct  and  use  simultaneously  after 
the  date  that  is  4  years  after  the  date  of 
enactment  of  GALEA." 

Under  section  104  of  GALEA, 
telecommunications  carriers  must  be  in 
compliance  with  capacity  requirements 
3  years  after  the  effective  date  of  a  Final 
Notice  of  Gapacity  for  a  specific 
telecommunications  service.  Although 
the  Attorney  General  must  estimate  the 
actual  number  of  call  content 
interceptions,  pen  registers,  and  trap 
and  traces  that  a  carrier  may  be  required 
to  accommodate  simultaneously  at 
specific  geographic  locations  by  that 
date,  the  estimates  should  not  be 
interpreted  to  mean  the  number  of 
interceptions  that  law  enforcement 
intends  to,  or  is  planning  to,  conduct.' 
The  number  of  interceptions  that  will 
actually  be  needed  will  be  determined 
by  active  law  enforcement 
investigations  requiring  authorized 
electronic  surveillance. 

Maximum  capacity,  on  the  other 
hand,  is  a  capacity  level  that 


telecommunications  carriers  must  be 
able  to  accommodate  "expeditiously"  if 
law  enforcement  requires  an  increase  in 
the  future.  The  term  "expeditious" 
specifically  refers  to  Section  104 
capacity  requirements  regarding 
incremental  expansion  up  to  the 
maximum  capacity.^  It  should  not  be 
confused  with  "expeditious  access"  to 
call  content  and  call-identifying 
information  as  used  in  section  103  of 
GALEA,  which  pertains  to  the  assistance 
capability  requirements.  Because 
GALEA  does  not  define  the  term 
"expeditiously,"  this  NOI  solicits  from 
interested  parties  suggestions  for  the 
appropriate  length  of  time  to  be 
designated  for  incremental  expansion  to 
the  maximum  capacity. 

Law  enforcement  has  interpreted 
maximum  capacity  chiefly  as  a 
requirement  that  telecommunications 
carriers  will  follow  to  determine  a 
capacity  ceiling.  This  ceiling  is  intended 
to  provide  telecommunications  carriers 
with  a  stable  framework  for  cost- 
effectively  designing  future  capacity 
into  their  networks.  It  also  provides  for 
accommodating  future  interception- 
related  "worst-case  scenarios." 
EstabUshing  the  maximum  capacity  will 
allow  telecommunications  carriers  to 
assist  law  enforcement  during  serious, 
unpredictable  emergencies  requiring  an 
imusual  level  of  interception  activity. 

C.  Final  Notice  of  Capacity  for  Local 
Exchange,  Cellular  and  Broadband  PCS 
Services 

On  March  12, 1998,  the  FBI  published 
in  the  Federal  Register"  a  Final  Notice 
of  Gapacity.  While  GALEA  applies  to  all 
telecommunications  carriers,^''  the 
March  12, 1998  Final  Notice  of  Gapacity 
covered  only  those  telecommunications 
carriers  offering  local  exchange  services 
and  certain  commercial  mobile  radio 
services,  specifically  cellular  service 
and  broadband  PGS.''  Exclusion  from 
the  March  12, 1998  Final  Notice  of 
Gapacity  of  other  telecommunications 
carriers  that  have  services  currently 
deployed  or  anticipate  deploying 
services  in  the  near  term,  does  not 
exempt  them  from  the  statutory 
obligations  of  GALEA.  Thus,  the 
purpose  of  this  NOI  is  to  give 
telecommunications  carriers  providing 
other  telecommunications  services 
covered  by  GALEA  an  opportunity  to 
provide  input  to  the  FBI  as  it  develops 


5  See  47  U.S.C.  1003(a)(1)(A). 
•See47U.S.C.  1003(a)(1)(B). 
'  47  U.S.C.  1003(b)(1). 


•47  U.S.C.  1003(b)(2). 

•63  FR  12218  (March  12,  1998). 

'^Telecommunications  carrier  as  defined  by  47 
U.S.C.  1001(8). 

"Specifically,  it  refers  to  those  services  operating 
in  the  licensed  portion  of  the.2  GHz  band  of  the 
electromagnetic  spectrum,  ftum  1850  MHz  to  1990 
MHz. 
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law  enforcement's  capacity 
requirements. 

n.  Capacity  Requirements  for 
Telecommunications  Services  Other 
Ulan  Local  Exchange  Services, 
Cellular,  and  Broadband  PCS 

Given  the  dynamic  nature  of  the 
telecommimications  industry  and  the 
diverse  nature  of  telecommunications 
services,  the  FBI  has  determined  that  it 
is  in  the  best  interest  of  all  parties 
concerned  that  it  solicit  input  from  the 
telecommunications  industry  and  other 
interested  parties  regarding  the 
development  of  reasonable 
methodologies  for  characterizing 
capacity  requirements  for 
telecommimications  services  other  than 
local  exchange,  cellular,  and  broadband 
PCS,  prior  to  instituting  a  rulemaking 
proceeding."  The  FBI  is  committed  to 
the  consultative  process  and  to 
maintaining  an  on-going  dialogue  with 
the  telecommunications  industry.  The 
FBI  seeks  to  draw  upon  the  expertise  of 
industry  to  gain  an  understanding  of  the 
range  of  options  available  for  expressing 
capacity  requirements  for  various 
telecommimications  services.  Those 
services  yet  to  be  address  by  a  notice  of 
capacity  include,  but  are  not  hmited  to: 

•  Traditional  paging, 

•  Two-way  paging, 

•  Narrowbuid  PCS, 

•  MSS, 

•  SMRandESMR. 

•  National  and  multi-rate  services, 

•  Asynchronous  transfer  mode 
(ATM). 

•  X.25. 

•  Frame  relay. 

•  Airplane  telephony,  and 

•  Railroad  telephony. 

Any  telecommunications  carriers 
whose  services  were  not  covered  in  the 
March  12, 1998  Final  Notice  of  Capacity 
but  are  subject  to  CALEA,  are  strongly 
encouraged  to  comment  on  this  NOI. 

Conmnenters  are  asked  to  address  the 
requirements  regarding  the  basis  for 
capacity  notices  set  forth  in  CALEA 
section  104(a)(2): 

The  notices  issued.  *  •  * 

(A)  may  be  based  upon  the  type  of 
equipment,  type  of  service,  number  o£ 
subscribers,  ^pe  or  size  of  carrier,  nature  of 
service  area,  or  any  other  measure;  and 

(B)  shall  identify,  to  the  maximum  extent 
practicable,  the  capacity  required  at  specific 
geographic  locations. 

Commenters  should  address 
approaches  that  are  best  suited  to  their 
specific  services,  with  emphasis  upon 
the  capacity  needed  on  a  geographic 
basis.  However,  the  FBI  recognizes  that 
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certain  services  may  not  lend 
themselves  to  geographic  expression, 
and  therefore  also  encourages  comments 
on  alternative  means  of  characterizing 
capacity.  Commenters  are  also  asked  to 
address  any  other  service-specific 
capacity  issues  that  the  FBI  should  take 
into  consideration  when  developing 
capacity  methodologies.  While  different 
services  vdll  require  different  methods 
for  characterizing  capacity,  commenters 
should  review  the  methodology  for 
determining  capacity  requirements  set 
forth  in  the  March  12, 1998  Final  Notice 
of  Capacity  before  preparing  comments 
in  this  proceeding."  Also,  because 
CALEA  does  not  define  the  term 
"expeditiously,"  this  NOI  soUcits  from 
interested  parties  suggestions  for  the 
appropriate  length  of  time  to  be 
designated  for  incremental  expansion  to 
the  maximum  capacity. 

The  FBI  is  committed  to  giving  all 
interested  parties  the  opportunity  for 
meaningful  participation  in  CALEA  and 
will  continue  to  work  with  the 
telecommunications  industry  to  develop 
capacity  methodologies  and  notices  of 
capacity  for  all  telecommunications 
services  subject  to  CALEA." 

This  is  a  Notice  of  Inquiry  proceeding 
where  ex  parte  communications  are 
permitted  pursuant  to  28  CFR  50.17. 

[47  U.S.C  §§1001-10101 

Dated:  December  15, 1998. 
Louis  J.  Freeh. 

Director.  Federal  Bureau  of  Investigation, 
Department  of  Justice. 

IFR  Doc  98-33634  Filed  12-17-98;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federai  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  bom  its  study 
of  local  wage  conditions  and  data  made 
available  fit>m  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 


'*This  action  is  considered  a  rulemaking  under 
the  Administrative  Procedure  Act.  5  U.S.C.  §  553. 


"  See  63  FR  12218.  and  12224-12227  (March  12 
1998). 

'■•The  FBI  is  acting  in  accordance  with  the 
rulemaking  requirements  of  the  Administrative 
Procedure  Act,  5  U.S.C  553. 


construction  projects  of  a  similar 
character  and  in  the  locaUties  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Fart  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  pubUc 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
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f  1  icouraged  to  submit  wage  rate  and 
J  nnge  benefit  infonnation  for 
consideration  by  the  Department, 
^iuther  information  and  self- 
explanatory  forms  for  the  purpose  of 
Submitting  this  data  may  be  obtained  by 
>^ting  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Dieterminations,  200  Constitution 
Avenue,  N.W.,  Room  S-3014, 
)yashington.  D.C.  20210. 

New  General  Wage  Determination 
Decisions 

Ohio 
OH980038  (Dec.  18. 1998) 

Modifications  to  General  Wage 
letermination  Decisions 

The  number  of  decisions  listed  in  the 
Ciovemment  Printing  Office  document 
eutitled  "General  Wage  Determinations 
[  »ued  Under  the  Davis-Bacon  and 
I  elated  Acts"  being  modified  are  Usted 
I  y  Volume  and  State.  Dates  of 
]  lublication  in  the  Federal  Register  are 
i  a  ptirentheses  following  the  decisions 
I  eing  modified. 

'  Volume  I 

(Connecticut 

CT980001  (Feb.  13, 1998) 

CT980003  (Feb.  13, 1998) 

CT980004  (Feb.  13. 1998) 
1  lew  York 

NY980003  (Feb.  13, 1998) 

NY980008  (Feb.  13. 1998) 

NY980020  (Feb.  13, 1998) 

Volume  n 

Maryland 

MO9800O2  (Feb.  13, 1998) 

MD980010  (Feb.  13. 1998) 

MD980015  (Feb.  13, 1998) 

MD980019  (Feb.  13. 1998) 

MD980023  (Feb.  13. 1998) 

MD980024  (Feb.  13. 1998) 

MD980026  (Feb.  13. 1998) 

MD980031  (Feb.  13. 1998) 

MD980043  (Feb.  13, 1998) 

MD980055  (Feb.  13, 1998) 
Virginia 

VA980101  (Feb.  13, 1998) 
Maryland 

INDEX  (Feb.  13, 1998) 

Volume  ni 

Florida 

FL980016  (Feb.  13, 1998) 

FL980017  (Feb.  13. 1998) 

FL980032  (Feb.  13. 1998) 

FL980076  (Feb.  13. 1998) 

Volume  IV   ' 

Illinois 

IL980051  (Feb.  13, 1998) 
Indiana 

IN980002  (Feb.  13. 1998) 
Ohio 

OH980001  (Feb.  13. 1998) 

OH980002  (Feb.  13. 1998) 

OH980003  (Feb.  13. 1998) 

OH980026  (Feb.  13. 1998) 


OH9B0029  (Feb.  13. 1998) 
OHg80034  (Feb.  13, 1998) 
OH980038  (Feb.  13, 1998) 
INDEX  (Feb.  13, 1998) 

Volume  V 

Iowa 
IA98000S  (Feb.  13. 1998) 

Kansas 
KS980007  (Feb.  13, 1998) 
KS980009  (Feb.  13. 1998) 
ICS980013  (Feb.  13, 1998) 
KS980015  (Feb.  13, 1998) 
KS980016  (Feb.  13, 1998) 
KS980019  (Feb.  13, 1998) 
KS980021  (Feb.  13. 1998) 
KS980023  (Feb.  13. 1998) 
KS980025  (Feb.  13. 1998) 

Texas 
TX980001  (Feb.  13. 1998) 
TX980002  (Feb.  13, 1998) 
TX980003  (Feb.  13, 1998) 
TX980007  (Feb.  13. 1998) 
TX980008  (Feb.  13, 1998) 
TX980009  (Feb.  13, 1998) 
TX980016  (Feb.  13. 1998) 
TX980019  (Feb.  13,1998) 
TX980033  (Feb.  13. 1998) 
TX980034  (Feb.  13. 1998) 
TX980037  (Feb.  13. 1998) 
TX980064  (Feb.  13. 1998) 
TX980069  (Feb.  13. 1998) 

.     TX980081  (Feb.  13. 1998) 


Volume  VI 
None 

Volume  Vn 
None 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts."  This 
pubUcation  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  v 

The  general  wage  determinations 
issued  luider  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at  1- 
800-363-2068. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  D.C.  20402.  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s).  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 


edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington,  DC  this  11th  day  of 
December  1998. 
Margaret  J.  Washington. 
Acting  Chief,  Bmnch  of  Construction  Wage 
Determinations. 
(FR  Doc.  9a-33314  Filed  12-17-98;  8:45  am] 

MUMQ  COOC  4Sie-«7-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Fee  Adiustments  for  Testing, 
Evaluation,  and  Approval  of  Mining 
Products 

AGENCY:  Mine  Safety  and  Health 
Administration  (MSHA),  Labor. 
ACTION:  Notice  of  fee  adjustments. 

summary:  This  notice  revises  our 
[MSHA  Approval  and  Certification 
Center  (A*CC)1  user  fees.  Fees 
compensate  us  for  the  costs  that  we 
incur  for  testing,  evaluating,  and 
approving  certain  products  for  use  in 
underground  mines.  We  based  the  1999 
fees  on  our  actual  expenses  for  fiscal 
year  1998.  The  fees  reflect  changes  both 
in  our  approval  processing  operations 
and  in  our  costs  to  process  approval 
actions. 

DATES:  These  fee  schedules  are  elective 
bom  January  1, 1999  through  December 
31. 1999. 

FOR  FURTHER  iNFORMATKM  CONTACT: 
Steven  J.  Luzik.  Chief,  Approval  and 
Certification  Center  (A&CC).  304-547- 
2029  or  304-547-0400. 


SUPPLEMENTARY  INFORMATION: 

Background 

On  May  8, 1987  (52  FR  17506),  we 
pubUshed  a  final  rule,  30  CFR  Part  5— 
Fees  for  Testing,  Evaluation,  and 
Approval  of  Mining  Products.  The  rule 
estabUshed  specific  procedures  for 
calculating,  administering,  and  revising 
user  fees.  We  have  revised  our  fee 
schedule  for  1999  in  accordance  with 
the  procedures  of  that  rule  and  include 
this  new  fee  schedule  below.  For 
approval  appUcations  postmarked 
before  January  1. 1999,  we  will  continue 
to  calculate  fees  under  the  previous 
(1998)  fee  schedule,  pubUshed  on 
December  24, 1997. 

Fee  Computation 

In  general,  we  computed  the  1999  fees 
based  on  fiscal  year  1998.data.  We 
calculated  a  weighted-average,  direct 
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cost  for  all  the  services  that  we  provided 
during  fiscal  year  1998  in  the  processing 
of  requests  for  testing,  evaluation,  and 
approval  of  certain  products  for  use  in 
undergroimd  mines.  From  this  cost,  we 
calculated  a  single  hourly  rate  to  apply 
uniformly  across  all  of  the  product 
approval  categories  during  1999. 

Elimination  of  SNAP  and  SRA 
Programs 

Effective  September  1998,  we 
eliminated  the  Stamped  Notification 
Acceptance  Program  (SNAP)  and 
Stamped  Revision  Acceptance  (SRA) 
programs.  Under  these  programs,  we 
charged  only  a  nominal  fee  for  the 
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acceptance  of  certain  changes  to 
approvals.  All  requests  for  acceptance  of 
proposed  changes  to  approved  products 
now  require  only: 

(1)  A  letter  of  application  describing 
the  proposed  changes,  and 

(2)  The  new  or  revised  drawings  and 
specifications  that  document  the 
proposed  changes. 

As  with  original  requests  for  approval, 
we  will  charge  a  single  hourly  rate  for 
processing  all  future  requests  for 
acceptance  of  proposed  changes  to 
approved  products. 

hi  addition,  we  require  you 
(applicant)  to  pre-authorize  the 
expenditure  of  at  least  $500  for  fees.  If 
the  complexity  of  the  proposed  change 


requires  more  time  to  evaluate  than  you 
pre-authorized,  we  will  prepare  an 
estimate  of  the  total  cost  and  send  it  to 
you.  If  you  agree  to  the  additional  cost, 
we  will  complete  the  approval  process. 
We  will  bill  you  for  the  actual  cost  of 
processing  your  appUcation  at  the 
conclusion  of  the  investigation. 

We  will  continue  to  administer  and 
bill  certain  tests  and  services  at  a  flat 
rate.  We  have  listed  our  hourly  and  flat- 
rate  fees  for  1999  in  the  following  fee 
schedule. 

Dated:  December  14, 1998. 
J.  Davitt  McAteer, 

Assistant  Secretary  for  Mine  Safety  and 


Health. 


Fee  Schedule  Effective  January  1, 1999 

[Based  on  FY  1998  data] 
Action  title 


Fees  for  Testing,  Evaluation,  and  Approval  of  all  Mining  Products ' 
Retesting  for  Approval  as  a  Result  of  Post-Approval  Product  Audita 

Statement  of  Test  and  Evaluation  (ST&E) 

Statement  of  Test  and  Evaluation  (ST&E)  Extension 

Mine  Wide  Monitoring  System  (MWMS)  Ban^ler  Classrification 


Hourly  rate 


Flat  rate 


$59 


$105 
83 
89 


30  CFR  PART  1&-^XPL0SIVES  TESTING 
PermssJbiKty  Tests  for  Explosives: 

Weigh-in 

Physical  Exam:  First  size  ~ - 

Chemical  Analysis  ""™!!!!""™!!.""!!! 

Air  Gap— Minimum  Product  Firing  Temperature  ."!!."!"™!Z"! " 

Air  Gap— Room  Temperature ,\"^[ "" 

Pendulum  Friction  Test ™™""".""""! " 

Detonation  Rate ' • 

Gallery  Test  7  ™ZZZ".""""."!.. *" — - —" 

Gallery  Test  8  "" " • — •• 

Toxic  Gases  (Large  Chamber)  "...""."!."!!..""" " " • 

Pemnissibility  Tests  for  Sheathed  Expiiwives: ' 

Physical  Examination 

Chemical  Analysis  " 

Gallery  Test  9 - 

Gallery  Test  10  ' • : 

Gallery  Test  1 1  - 

Gallery  Test  1 2  * " 

Drop  Test 

Temperature  Effects/Detonation"!!!!."."! " — " 

Toxic  Gases " • • 

2P^ffP'^^'*«««!~*^*S0^«^"^^^^  • 

2  Fee  based  upon  the  approval  schedule  in  effect  atthe  time  of  retest 

.£rv^r^"s£ri:e^.?n?fnfflS;^^^^^^^  must  reimburse  us  for 

imbursement  is  in  addition  to  the  fees  charged  for  evaluation  a^  testing.     ^*^^'^™^®  *'*"  standardized  government  travel  regulations.  This  re- 


$462 

325 

1,977 

460 

352 

163 

352 

7,436 

5,533 

805 

128 

1,044 

1,944 

1,944 

1,944 

1.944 

648 

672 

580 


[PR  Doc.  98-33553  Filed  12-17-98;  8:45  am] 

BILUNQ  COOE  4510-«3-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Notice. 


SUMMARY:  NARA  is  giving  public  notice 
that  the  agency  proposes  to  request 
reinstatement  without  change  of  a 
previously  approved  information 
collection  which  has  expired.  This 
information  collection  is  used  in 
applying  for  grants  from  the  National 
Historical  Publications  and  Records 
Commission  (NHPRC).  The  public  is 
invited  to  comment  on  the  proposed 
information  collection  pursuant  to  the 
Paperwork  Reduction  Act  of  1995. 


DATES:  Written  comments  must  be 
received  on  or  before  February  16, 1999 
to  be  assured  of  consideration. 

ADDRESSES:  Comments  should  be  sent 
to:  Paperwork  Reduction  Act  Comments 
(NHP),  Room  3200,  National  Archives 
and  Records  Administration,  8601 
Adelphi  Rd.,  College  Park,  MD  20740- 
6001;  or  faxed  to  301-713-6913;  or 
electronically  mailed  to 
tamee.  fechhelm@arch2  .nara  .gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
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c  c  pies  of  the  proposed  information 
oollections  and  supporting  statements 
should  be  directed  to  Tamee  Fechhelra 
ajtj  telephone  number  301-713-6730.  or 
fpX  number  301-713-6913. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
tW  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13),  NARA  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  proposed 
information  collections.  The  comments 
and  suggestions  should  address  one  or 
more  of  the  following  points:  (a) 
Whether  the  proposed  information 
c<>llection  is  necessary  for  the  proper 
lerformance  of  the  functions  of  NARA; 
i)  the  accuracy  of  NARA's  estimate  of 
le  burden  of  the  proposed  information 
:t)llection;  (c)  ways  to  enhance  the 
l^iality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 

fays  to  minimize  the  burden  of  the 
}llection  of  information  on 
respondents,  including  the  use  of 
information  technology.  The  comments 
^t  are  submitted  will  be  summarized 
ftpd  included  in  the  NARA  request  for 
Office  of  Management  and  Budget 
(0MB)  approval.  All  comments  will 
become  a  matter  of  public  record,  hi  this 
notice,  NARA  is  soliciting  comments 
donceming  the  following  information 
collection: 

Title:  NHPRC  Budget  Form  and 
i  istructions. 
OMB  number:  3095-0004. 
Agency  form  number:  NA  Form 
1 7001. 

Type  of  review:  Reinstatement 
I  without  change  of  a  previously 
e  pproved  information  collection  which 
I  as  expired. 

Affected  public:  Nonprofit 
I  iganizations  and  institutions,  state  and 
!  jcal  government  agencies.  Federally 
I  cknowledged  or  state-recognized 
]  lative  American  tribes  or  groups,  and 
;  adividuals  who  apply  for  NHPRC 
rants  for  support  of  historical 
ocumentary  editions,  archival 
iieservation  and  planning  projects,  and 
tther  records  projects. 
Estimated  number  of  respondents: 
74. 

Estimated  time  per  response:  3  hours. 
Frequency  of  response:  On  occasion 
when  respondent  wishes  to  apply  for 
in  NHPRC  grant).  Respondents 
lenerally  submit  no  more  than  1 
pplication  per  year.  ■ 
Estimated  total  annual  burden  hours: 
>52  hours. 

Abstract:  The  information  collection 
s  prescribed  by  36  CFR  1207.58.  The 
:ollection  is  prepared  by  prospective 
grantees.  The  budget  form  is  used  by  the 
^IHPRC  staff,  reviewers,  and  the 
[Commission  to  determine  whether  the 


proposed  project  is  methodologically 
sound  and  suitable  for  support  and  as  a 
basis  for  determining  the  amount  of 
support  to  be  provided. 

Dated:  December  11, 1998. 
L.  Reynolds  Cahoon, 

Assistant  Archivist  for  Human  Resources  and 

Information  Services. 

(PR  Doc.  98-33572  Filed  12-17-98;  8:45  am] 

BtLUNG  COOE  751S-01-P 


THE  NATIONAL  BIPARTISAN 
COMMISSION  ON  THE  FUTURE  OF 
MEDICARE 


Public  Meeting 

Estabhshment  of  the  Medicare 
Commission  include  in  Chapter  3, 
Section  4021  of  the  Balanced  Budget 
Act  of  1997  Conference  Report.  The 
Medicare  Commission  is  charged  with 
holding  public  meetings  and  publicizing 
the  date,  time  and  location  in  the 
Federal  Register. 

The  National  Bipartisan  Commission 
on  the  Futiue  of  Medicare  will  hold  a 
public  meeting  on  Tuesday,  January  5, 
1999  at  the  Dirksen  Senate  Office 
Building,  Room  106,  Washington,  DC. 
Please  check  the  Commission's  web  site 
for  additional  information:  http:// 
Medicare.Commission.Gov 

Tuesday,  January  5, 1999 

1:30PM 

Tentative  Agenda:  Members  of  the 

Commission  to  discuss  pending  issues. 

If  you  have  any  questions,  please  contact 
the  Bipartisan  Medicare  Commission,  ph: 
202-252-3380 

I  hereby  authorize  publication  of  the 
Medicare  Commission  meetings  in  the 
Federal  Register. 
Julie  Hasler, 

Office  Manager,  National  Bipartisan  Medicare 
Commission. 

[PR  Doc.  98-33623  Filed  12-17-98;  8:45  ami 
WLUNO  COOE  1132-00-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  for 
Geosciences:  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  annoimces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  for 
Geosciences  (1756). 

Date  Sr  Time:  Tuesday,  January  5, 1999, 
8:30  AM  to  5:00  PM. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd..  Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Reeve,  Section  Head, 
National  Science  Foundation.  4201  Wilson 


Blvd..  Arlington,  VA  22230.  Telephone:  (703) 
306-1587. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  fmancial  support. 

Agenda:  To  review  and  evaluate  proposals 
submitted  to  the  Division  of  Ocean  Sciences 
Education  Program  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  The  Sunshine  Act. 

Dated:  December  4. 1998. 
M.  Rebecca  Winkler, 
Committee  Management  Officer 
(PR  Doc.  98-33509  Filed  12-17-98;  8:45  am) 
BIUUNO  COOE  7S65-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Worlishop  on  Vision  for 
Nanotechnology  R&D 

The  National  Science  Foundation 
announces  that  it  will  hold  a  workshop. 
The  workshop  is  open  to  the  public. 
Specifics  are: 

Name:  Workshop:  Vision  for 
Nanotechnology  R&D  in  the  Next  Decade. 

Date  and  time:  Jan.  27, 1999/8:30  a.m.-5:00 
p.m.,  Jan.  28, 1999/8:30  a.m.-5:00  p.m.,  Jan. 
29, 1999/8:30  a.m. -4:00  p.m. 

Place:  Room  375,  National  Science 
Foundation,  4201  Wilson  Boulevard. 
Arlington,  VA. 

Contact  Person:  Dr.  M.C.  Roco,  Chair  of  the 
Interagency  Working  Group  on 
Nanotechnology,  National  Science 
Foundation,  Suite  525,  4201  Wilson 
Boulevard,  Arlington.  VA  22230:  Telephone: 
(703)  306-1371.  For  easier  building  access, 
individuals  planning  to  attend  should 
contact  Nichelle  Graham  at  703-306-1371  or 
at  ngrahamOnsfgov  so  that  your  name  can  be 
added  to  the  building  access  list. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  identify  goals, 
opportunities  and  policies  pertaining  to 
support  for  R&D  in  nanotechnology  and 
related  fields  at  NSF  and  other  U.S. 
Government  agencies. 

Agenda:  Discussion  on  issues, 
opportimities,  and  future  directions  for 
nanotechnology  R&D. 

Dated:  December  9, 1998 
Paul  J.  Herer, 

Senior  Advisor  for  Planning  and  Technology 
Evaluation.  Directorate  for  Engineering 
National  Science  Foundation. 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-220  and  50-410] 

Niagara  Mohawk  Power  Corporation 
(Nine  Mile  Point  Nuclear  Station  Unit 
Nos.  1  and  2);  Order  Approving 
Application  Regarding  Restructuring 
of  Niagara  Mohawk  Power  Corporation 
by  Establishment  of  a  Holding 
Company  Affecting  Lteenses  Nos. 
DPR-63  and  NPF-69.  Nine  Mile  Point 
Nuclear  Station,  Unit  Nos.  1  and  2 


Niagara  Mohawk  Power  Corporation 
(NMPC  or  the  licensee)  is  licensed  by 
the  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  Commission)  to 
possess,  maintain,  and  operate  the  Nine 
Mile  Point  Nuclear  Station,  Units  1  and 
2  (NMPl  and  NMP2,  or  collectively,  the 
facility),  under  Facility  Operating 
License  No.  DPR-63,  issued  by  the 
Commission  on  December  26, 1974,  and 
Facility  Operating  License  No.  NPF-69, 
issued  by  the  Commission  on  July  2. 
1987.  NMPC  fully  owns  NMPl,  is  a  41- 
percent  co-owner  of  NMP2,  and  acts  as 
agent  for  the  other  co-owners  of  NMP2. 
The  other  co-owners  of  NMP2,  who  may 
possess  but  not  operate  NMP2,  are  New 
York  State  Electric  &  Gas  Corporation 
with  an  18-percent  interest.  Long  Island 
Lighting  Company  with  an  18-percent 
interest,  Rochester  Gas  and  Electric 
Corporation  with  a  14-percent  interest, 
and  Central  Hudson  Gas  &  Electric 
Corporation  with  a  9-percent  interest. 
The  facility  is  located  in  the  town  of 
Scriba,  Oswego  County,  New  York. 

n 

Under  cover  of  a  letter  dated  July  21, 
1998,  NMPC  submitted  an  application 
for  consent  by  the  Commission, 
pursuant  to  10  CFR  50.80,  regarding  a 
proposed  corporate  restructuring  action 
that  would  result  in  the  indirect  transfer 
of  the  operating  licenses  for  the  facility 
to  the  extent  held  by  NMPC.  The 
application  was  supplemented  October 
23, 1998.  Under  the  proposed 
restructuring.  NMPC  would  become  a 
subsidiary  of  a  new  holding  company, 
Niagara  Mohawk  Holdings,  Inc.,  created 
by  NMPC  in  accordance  with  a 
Settlement  Agreement  reached  with  the 
New  York  Public  Service  Commission 
(PSC  Case  Nos.  94-E-0098  and  94-E- 
0099).  dated  October  10, 1997.  and 
revised  March  19. 1998.  In  addition, 
certain  of  NMPC's  non-utility 
subsidiaries  would  be  transferred  to  the 
holding  company. 

According  to  the  application,  each 
share  of  NMPC's  common  stock  would 
be  exchanged  for  one  share  of  common 


stock  of  the  holding  company.  NMPC's 
outstanding  preferred  stock  would  not 
be  exchanged.  Under  this  restructuring, 
NMPC  would  divest  all  of  its  hydro  and 
fossil  generation  assets  by  auction,  but 
would  retain  its  nuclear  assets,  and 
would  continue  to  be  an  "electric 
utility"  as  defined  in  10  CFR  50.2 
engaged  in  the  transmission, 
distribution  and.  through  NMPl  and 
NMP2,  the  generation  of  electricity. 
NMPC  would  continue  to  be  the  owner 
of  NMPl  and  a  co-owner  of  NMP2  and 
would  continue  to  operate  both  NMPl 
and  NMP2.  No  direct  transfer  of  the 
operating  licenses  or  ownership 
interests  in  the  facility  would  result 
from  the  proposed  restructuring.  The 
transaction  would  not  involve  any 
change  in  the  responsibility  for  nuclear 
operations  within  NMPC.  Officer 
responsibilities  at  the  holding  company 
level  would  be  primarily  administrative 
and  financial  in  nature  and  would  not 
involve  operational  matters  related  to 
NMPl  or  NMP2.  No  NMPC  nuclear 
management  positions  would  be 
changed  as  a  result  of  the  corporate 
restructuring. 

A  Notice  of  Consideration  of 
Approval  of  Application  Regarding 
Proposed  Corporate  Restructuring  was 
published  in  the  Federal  Register  on 
September  9. 1998  (63  FR  48254).  and 
an  Environmental  Assessment  and 
Finding  of  No  Significant  Impact  was 
published  in  the  Federal  Register  on 
September  23, 1998  (63  FR  50931). 

Under  10  CFR  50.80,  no  license  shall 
be  transferred,  directly  or  indirectly, 
through  transfer  of  control  of  the 
license,  unless  the  Commission  shall 
give  its  consent  in  writing.  Upon  review 
of  the  information  submitted  in  the 
application  of  July  21, 1998,  as 
supplemented  by  letter  dated  October 
23. 1998.  the  NRC  staff  has  determined 
that  the  restructuring  of  NMPC  by 
establishment  of  a  holding  company 
structiuB  will  not  affect  the 
qualifications  of  NMPC  as  the  holder  of 
the  license  for  NMPl.  and  as  a  holder 
of  the  license  for  NMP2,  and  that  the 
transfer  of  control  of  the  licenses,  to  the 
extent  effected  by  the  proposed 
restructuring,  is  otherwise  consistent 
with  applicable  provisions  of  law, 
regulations,  and  orders  issued  by  the 
Commission,  subject  to  the  conditions 
set  forth  herein.  These  findings  are 
supported  by  a  safety  evaluation  dated 
December  11. 1998. 

m 

Accordingly,  pursuant  to  Sections 
161b.  161i,  161o.  and  184  of  the  Atomic 
Energy  Act  of  1954.  as  amended.  42 
U.S.C.  §§  2201(b).  2201(i).  2201(o).  and 
2234.  and  10  CFR  50.80.  U  is  hereby 


ordered  that  the  Commission  approves 
the  application  regarding  the  proposed 
restructuring  of  NMPC  by  the 
establishment  of  a  holding  company 
structure,  subject  to  the  following:  (1) 
NMPC  shall  provide  the  Director,  Office 
of  Nuclear  Reactor  Regulation,  a  copy  of 
any  application,  at  the  time  it  is  filed, 
to  transfer  (excluding  grants  of  security 
interests  or  liens)  from  NMPC  to  its 
proposed  parent,  or  to  any  other 
affiliated  company,  facilities  for  the 
production,  transmission,  or 
distribution  of  electric  energy  having  a 
depreciated  book  value  exceeding  10 
percent  (10%)  of  NMPC's  consolidated 
net  utility  plant  as  recorded  on  NMPC's 
books  of  account;  and  (2)  should  the 
restructuring  of  NMPC  as  described 
herein,  not  be  completed  by  December 
10, 1999,  this  Order  shall  become  null 
and  void,  provided,  however,  on 
application  and  for  good  cause  shown, 
such  date  may  be  extended. 

This  Order  is  effective  upon  issuance. 
IV 

By  January  11, 1999,  any  person 
whose  interest  may  be  affected  by  this 
Order  may  file  in  accordance  with  the 
Commission's  rules  of  practice  set  forth 
in  Subpart  M  of  10  CFR  Part  2  a  request 
for  a  hearing  and  petition  for  leave  to 
intervene  with  respect  to  issuance  of  the 
Order.  Such  requests  and  petitions  must 
comply  with  the  requirements  set  forth 
in  10  CFR  2.1306,  and  should  address 
the  considerations  contained  in  10  CFR 
2.1308(a).  Untimely  requests  and 
petitions  may  be  denied,  as  provided  in 
10  CFR  2.1308(b),  unless  good  cause  for 
failure  to  file  on  time  is  estabUshed.  In 
addition,  an  untimely  request  or 
petition  should  address  the  factors  that 
the  Commission  will  also  consider,  in 
reviewing  untimely  requests  or 
petitions,  set  forth  in  10  CFR 
2.1308(b)(lH2). 

Requests  for  a  hearing  and  petitions 
for  leave  to  intervene  should  be  served 
upon  Mr.  John  H.  Mueller.  Chief 
Nuclear  Officer.  Niagara  Mohawk  Power 
Corporation.  Nine  Mile  Point  Nuclear 
Station.  Operations  Building.  Second 
Floor.  P.O.  Box  63.  Lycoming.  New  York 
13093;  the  General  Counsel.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555;  and  the 
Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  in 
accordance  with  10  CFR  2.1313. 

The  Commission  will  issue  a  notice  or 
order  granting  or  denying  a  hearing 
request  or  intervention  petition, 
designating  the  issues  for  any  hearing 
that  will  be  held  and  designating  the 
Presiding  Officer.  A  notice  granting  a 
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h^Biing  will  be  published  in  the  Federal 
Register  and  served  on  the  parties  to  the 
heerine. 

For  lurther  details  with  respect  to  this 
Ocder,  see  the  application  for  approval 
filed  by  NMPC  under  cover  of  a  letter 
dkited  July  21, 1998,  from  John  H. 
NJIUeller  of  NMPC.  as  supplemented  by 
letter  dated  October  23, 1998,  and  the 
s^ety  evaluation  dated  December  11, 
li^8,  which  are  available  for  public 
ili^pection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC, 
a^d  at  the  local  public  document  room 
»k)bated  at  the  Reference  and  Docimients 
lUpartment,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Ipated  at  Rockville,  Maryland,  this  11th  day 
orDecember  1998. 

tor  the  Nuclear  Regulatory  Commission. 
Samuel  J.  Collins. 
director.  Office  of  Nuclear  Reactor 
Regulation. 

(re  Doc.  98-33587  Filed  12-17-98;  8:45  am) 
nilJNGCOOE  7SM-01-P 

I  i — 

NUCLEAR  REGULATORY 
COMMISSION 

(Pocket  Na  50-288] 

^  Authority  of  the  State  of  New 
Indian  Point  Nuclear  Ganerating 
Uhlt  No.  3):  Exemption 

I  The  Power  Authority  of  the  State  of 
New  York  (the  licensee)  is  the  holder  of 
Facility  Operating  License  No.  DPR-64, 
^hich  authorizes  operation  of  the 
Ihdian  Point  Nuclear  Generating  Unit 
No.  3  (IP3).  The  license  provides  that 
the  licensee  is  subject  to  all  rules, 
regulations,  and  orders  of  the  U.S. 
Nuclear  Regulatory  Commission  (the 
'  i^mmission)  now  or  hereafter  in  effect. 
I  The  facility  consists  of  a  pressurized- 
later  reactor  at  the  licensee's  site 
Seated  in  Westchester  County,  New 
brk. 


The  Code  of  Federal  Regulations,  10 
FR  70.24,  "Criticality  Accident 
Requirements,"  requires  that  each 

Scensee  authorized  to  possess  special 
uclear  material  shall  maintain  a 
riticality  accident  monitoring  system  in 
i^ch  area  where  such  material  is 
bandied,  used,  or  stored.  Subsection 
(^)(1)  and  (a)(2)  of  10  CFR  70.24 
specifies  detection  and  sensitivity 
tequirements  that  these  monitors  must 
iheet.  Subsection  a(l)  also  specifies  that 
ill  areas  subject  to  criticality  accident 
I  nonitoring  must  be  covered  by  two 


detectors.  Subsection  (a)(3)  of  10  CFR 
70.24  requires  licensees  to  maintain 
emergency  procedures  for  each  area  in 
which  this  Uoensed  special  nuclear 
material  is  handled,  used,  or  stored  and 
provides  (1)  that  the  procedures  ensure 
that  all  persoimel  withdraw  to  an  area 
of  safety  upon  the  sounding  of  a 
criticaUty  accident  monitor  alarm,  (2) 
that  the  procedures  must  include  drills 
to  familiarize  personnel  with  the 
evacuation  plan,  and  (3)  that  the 
procedures  designate  responsible 
individuals  for  determining  the  cause  of 
the  alarm  and  placement  of  radiation 
survey  instruments  in  accessible 
locations  for  use  in  such  an  emergency. 
Subsection  (b)(1)  of  10  CFR  70.24 
requires  licensees  to  have  a  means  to 
identify  quickly  personnel  who  have 
received  a  dose  of  10  rads  or  more. 
Subsection  (b)(2)  of  10  CFR  70.24 
requires  licensees  to  maintain  personnel 
decontamination  facilities,  to  maintain 
arrangements  for  a  physician  and  other 
medical  personnel  qualified  to  handle 
radiation  emergencies,  and  to  maintain 
arrangements  for  the  transportation  of 
contaminated  individuals  to  treatment 
facilities  outside  the  site  boundary. 
Paragraph  (c)  of  10  CFR  70.24  exempts 
Part  50  licensees  firom  the  requirements 
of  paragraph  (b)  of  10  CFR  70.24  for 
special  nuclear  material  used  or  to  be 
used  in  the  reactor.  Subsection  (d)  of  10 
CFR  70.24  states  that  any  licensee  who 
believes  that  there  is  good  cause  why  he 
should  be  granted  an  exemption  from  all 
or  part  of  10  CFR  70.24  may  apply  to  the 
Commission  for  such  an  exemption  and 
shall  specify  the  reasons  for  the  relief 
requested. 

m 

The  special  nuclear  material  that 
could  be  assembled  into  a  critical  mass 
at  IP3  is  in  the  form  of  nuclear  fuel;  the 
quantity  of  special  nuclear  material 
other  than  fuel  that  is  stored  on  site  is 
small  enough  to  preclude  achieving  a 
critical  mass.  The  Commission  technical 
staff  has  evaluated  the  possibility  of  an 
inadvertent  criticality  of  the  nuclear  fuel 
at  IP3  and  has  determined  that  such  an 
accident  cannot  occur  if  the  licensee 
meets  the  following  seven  criteria: 

1.  Plant  procedures  permit  only  one 
new  fuel  assembly  to  be  in  transit 
between  the  associated  shipping  cask 
and  dry  storage  rack. 

2.  The  k-effective  does  not  exceed 
0.95,  at  a  95%  probability.  95% 
confidence  level  in  the  event  that  the 
fresh  fuel  storage  racks  are  filled  with 
fuel  of  the  maximum  permissible  U-235 
enrichment  and  flooded  with  piue 
water. 

3.  If  optimum  moderation  of  fuel  in 
the  fresh  fuel  storage  racks  occurs  when 


the  fresh  fuel  storage  racks  are  not 
flooded,  the  k-effective  corresponding  to 
this  optimum  moderation  does  not 
exceed  .98,  at  a  95  percent  probability, 
95  percent  confidence  level. 

4.  The  k-effective  does  not  exceed 
0.95.  at  a  95%  probability.  95% 
confidence  level  in  the  event  that  the 
spent  fuel  storage  racks  are  filled  with 
fuel  of  the  maximum  permissible  U-235 
enrichment  and  flooded  with  pure 
water. 

5.  The  quantity  of  forms  of  special 
nuclear  material,  other  than  nuclear 
fuel,  that  are  stored  on  site  in  any  given 
area  is  less  than  the  quantity  necessary 
for  a  critical  mass. 

6.  Radiation  monitors  are  provided  in 
fuel  storage  and  handling  areas  to  detect 
excessive  radiation  levels  and  to  initiate 
appropriate  safety  actions. 

7.  The  maximum  nominal  U-235 
enrichment  is  limited  to  5  wt%. 

By  letter  dated  September  24. 1998. 
the  licensee  requested  an  exemption 
from  10  CFR  70.24.  In  this  exemption 
request,  the  licensee  addressed  the 
seven  criteria  given  above.  The 
Commission's  technical  staff  has 
reviewed  the  licensee's  submittal  and 
has  determined  that  IP3  meets  the 
criteria  for  prevention  of  inadvertent 
criticality;  Uierefore.  the  staff  has 
determined  that  there  is  no  credible  way 
in  which  an  inadvertent  criticality  could 
occur  in  special  nuclear  materials 
handling  or  storage  areas  at  IP3. 

The  purpose  of  the  criticality 
monitors  required  by  10  CFR  70.24  is  to 
ensure  that  if  a  criticaUty  were  to  occur 
during  the  handling  of  special  nuclear 
material  personnel  would  be  alerted  to 
that  fact  and  would  take  appropriate 
action.  The  staff  has  determined  that 
there  is  no  credible  way  in  which  such 
an  accident  could  occur;  furthermore, 
the  licensee  has  radiation  monitors,  as 
required  by  General  Design  Criterion 
(GDC)  63,  in  fuel  storage  and  handling 
areas.  These  monitors  will  alert 
personnel  to  excessive  radiation  levels 
and  allow  them  to  initiate  appropriate 
safety  actions.  The  low  probability  of  an 
inadvertent  criticality  together  with  the 
licensee's  adherence  to  GDC  63 
constitute  good  cause  for  granting  an 
exemption  to  the  requirements  of  10 
CFR  70.24. 

IV 

The  Conunission  has  determined  that, 
pursuant  to  10  CFR  70.14,  this 
exemption  is  authorized  by  law,  will  not 
endanger  life  or  property  or  the  common 
defense  and  security,  and  is  otherwise 
in  the  public  interest;  therefore,  the 
Commission  hereby  grants  the  following 
exemption: 
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The  Power  Authority  of  the  State  of 
New  York  is  exempt  from  the 
requirements  of  10  CFR  70.24  for  Lidian 
Point  Unit  No.  3. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  quality  of  the 
human  environment  (63  FR  68315]. 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  this  10th  day 
of  December  1998. 

For  the  Nuclear  Regulatory  Commission. 

Samuel  J.  Collins, 

Director,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  98-33586  Filed  12-17-98;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-271] 

Vermont  Yankee  Nuclear  Power 
Corporation;  Notice  of  Consideration 
of  Issuance  of  Amendment  to  Facility 
Operating  License,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facihty  Operating  License  No.  DPR- 
28  issued  to  Vermont  Yankee  Nuclear 
Power  Corporation  (the  licensee)  for 
operation  of  the  Vermont  Yankee 
Nuclear  Power  Station  located  in 
Windham  County,  Vermont. 

The  proposed  amendment  would 
allow  intermittent  opening  of  manual 
primary  containment  isolation  valves 
with  appropriate  administrative 
controls.  Opening  these  valves  is 
necessary  to  perform  routine  evolutions 
such  as  surveillances,  sampling  and 
venting/draining  of  plant  systems. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 


any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  Does  the  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

This  change  allows  an  isolated 
primary  containment  penetration  to  be 
opened  as  necessary  to  meet  operational 
objectives  defined  in  applicable 
Technical  Specifications  and/or 
approved  plant  procedures.  Primary 
containment  isolation  is  not  considered 
an  initiator  of  any  previously  analyzed 
accident.  Therefore,  this  change  does 
not  significantly  increase  the  probability 
of  such  accidents.  Although  primary 
containment  isolation  is  considered  in 
the  mitigation  of  the  consequences  of  an 
accident,  administrative  controls 
provide  acceptable  compensatory 
actions  to  assure  the  penetration  is 
isolated  in  the  event  of  an  accident. 
Therefore,  the  consequences  of  a 
previously  analyzed  event  that  may 
occur  during  the  opening  of  the  isolated 
line  are  not  significantly  increased. 

2.  Does  the  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  &t)m  any  previously  evaluated? 

This  change  allows  temporary 
breaches  of  the  primary  containment 
boundary  under  strict  administrative 
controls,  for  the  piu-poses  of  conducting 
normal  operational  evolutions  required 
by  other  Technical  Specifications  and/ 
or  approved  plant  procedures.  In  the 
event  containment  isolation  is  required 
while  any  flow  path  is  open  under 
administrative  controls,  provisions  exist 
to  isolate  that  flow  path  with  a  single 
active-failure-proof  boundary  as 
required  by  the  primary  containment 
Technical  Specification  Limiting 
Conditions  for  Operation.  Therefore, 
this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  analyzed 
accident. 

3.  Does  the  change  involve  a 
significant  reduction  in  a  margin  of 
safety? 

The  margin  of  safety  considered  in 
determining  the  required  compensatory 
action  is  also  based  on  providing  the 
single  active-failure-proof  boundary. 
Opening  of  primary  containment 
penetrations  on  an  intermittent  basis  is 
required  for  performance  of  routine 
evolutions  as  noted  previously.  Plant 
procedures  administratively  control  the 
opening  and  closing  of  the  affected 
valves.  The  administrative  controls  are 
defined  in  the  Technical  Specifications 


Bases.  When  a  manual  valve  is  opened 
under  these  conditions,  a  dedicated 
operator,  with  whom  Control  Room 
communication  is  immediately 
available,  is  stationed  in  the  immediate 
vicinity  of  the  valve  controls.  In  the 
event  primary  containment  must  be 
rapidly  reinstated,  this  individual  will 
close  the  valve  in  an  expeditious 
maimer.  Once  closed,  this  flow  path 
will  meet  the  same  single  active-failure- 
proof criteria  as  other  containment 
penetrations.  Since  the  flow  path  will  be 
closed  promptly  on  a  containment 
isolation  demand,  the  valve  will  be 
open  only  slightly  longer  than  if  it  had 
been  closed  by  an  automatic  actuator. 
Therefore,  this  change  does  not  involve 
a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  ihe 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Ofiice  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Fhnt  North,  11545  Rockville 
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Hke,  Rockville,  Maryland,  from  7:30 
ail  a.  to  4:15  p.m.  Federal  workdays. 
CfC  ipies  of  written  comments  received 
njiVy  be  examined  at  the  NRC  Public 
Document  Room,  the  Gelman  Building, 
2[1^0  L  Street,  NW.,  Washington,  DC. 
{ jThe  filing  of  requests  for  hearing  and 
Petitions  for  leave  to  intervene  is 
qiiscussed  below. 

By  January  19, 1999,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
4ibject  facility  operating  license  and 
ainy  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
potion  for  leave  to  intervene  shall  be 
Med  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
v^ch  is  available  at  the  Commission's 
public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
V^ashington,  DC,  and  at  the  local  public 
document  room  located  at  the  Brooks 
Memorial  Library,  224  Main  Street, 
ttattleboro.  VT  05301.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  die  above  date,  the 
Commission  or  an  Atomic  Safety  and 
licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Rtomic  Safety  and  Licensing  Board 
Panel,  will  nde  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
^oard  will  issue  a  notice  of  hearing  or 

^  11  appropriate  order. 

I    As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
ft>rth  with  particularity  the  interest  of 
Hie  petitioner  in  the  proceeding,  and 
bow  that  interest  may  be  affected  by  the 
suits  of  the  proceeding.  The  petition 
ould  specifically  explain  the  reasons 
by  intervention  should  be  permitted 
th  particular  reference  to  the 
Ibllowing  factors:  (1)  The  nature  of  the 
petitioner's  right  imder  the  Act  to  be 
ihade  party  to  the  proceeding;  (2)  the 
Qature  and  extent  of  the  petitioner's 
roperty,  financial,  or  other  interest  in 
e  proceeding;  and  (3)  the  possible 
ffect  of  any  order  which  may  be 
itered  in  the  proceeding  on  the 
^titioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
i  ubject  matter  of  the  proceeding  as  to 
\  irhich  petitioner  wishes  to  intervene. 
.  ^y  person  who  has  filed  a  petition  for 
save  to  intervene  or  who  has  been 
idmitted  as  a  party  may  amend  the 
>etition  without  requesting  leave  of  the 
ioard  up  to  15  days  prior  to  the  first 


prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  wouM  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
{md  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 


Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW.. 
Washington.  DC.  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel. 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to  Mr. 
David  R.  Lewis,  Shaw,  Pittman,  Potts 
and  Trowbridge.  2300  N  Street,  NW.. 
Washington.  DC  20037-1128..  attorney 
for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  tlut  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(aKl)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  11. 1998. 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street.  NW..  Washington.  EX:.  and  at  the 
local  public  document  room  located  at 
the  Brooks  Memorial  Library.  224  Main 
Street.  Brattleboro.  VT  05301. 

Dated  at  Rockville.  Maryland,  this  15th  day 
of  December.  1998. 

For  the  Nuclear  Regulatory  Commissioo. 
Richard  P.  Cnlaaii, 
Project  Manager,  Project  Directorate  1-3, 
Division  of  Reactor  Projects — J/II,  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  98-33588  Filed  12-17-98;  8:45  am) 
■ILUNQ  cooc  7aa»-oi-p 
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Advisory  Committoe  on  Reactor 
Sataguante  Subcommitlaa  Moating  on 
Fire  Protoction:  Notica  of  Maating 

The  ACRS  Subcommittee  on  Fire 
Protection  will  hold  a  meeting  on 
January  20  and  21. 1999.  Room  T-2B3. 
11545  Rockville  Pike.  Rockville. 
Maryland. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 
Wednesday,  January  20,  1999—8:30 

a.m.  until  the  conclusion  of  business 
Thursday,  January  21,  1999—8:30  a.m. 

until  12.i)0  Noon 

The  Subcommittee  will  review  the 
insights  gained,  in  the  fire  protection 
area,  from  the  review  of  (he  licensee 
submittals  of  Individual  Plant 


Examination  of  External  Event  reports, 
results  of  the  Pilot  Fire  Protection 
Functional  Inspections,  electrical  circuit 
analysis,  proposed  NFFA  Fire 
Protection  Standard,  and  related 
matters.  The  purpose  of  this  meeting  is 
to  gather  information,  analyze  relevant 
issues  and  facts,  and  to  formulate 
proposed  positions  and  actions,  as 
appropriate,  for  deliberation  by  the  full 
Committee. 

Oral  statements  may  be  presented  by 
members  of  the  pubUc  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  diuing  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff, 
and  other  interested  persons  regarding 
this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  and 
the  Chairman's  ruling  on  requests  for 
the  opportunity  to  present  oral 
statements  and  the  time  allotted 
therefor,  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  engineer,  Mr. 
Amarjit  Singh  (telephone  301/415- 
6899)  between  7:30  a.m.  and  4:15  p.m. 
(EST).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  working 
days  prior  to  the  meeting  to  be  advised 
of  any  potential  changes  to  the  agenda, 
etc.,  that  may  have  occurred. 

Dated:  December  14, 1998. 
Saa  Dankwamjr. 
Chief,  Nudear  {factors  Bnnch. 
(PR  Doc  98-33585  FUed  12-17-98;  8:45  am] 


NUCLEAR  WASTE  TECHNICAL 
REVIEW  BOARD 

doard  Meeting:  January  26-27. 1999— 
Las  Vegas,  Nevada:  Department  of 
Energy's  (DOE)  Viability  Assessment 
of  a  Repository  at  Yucca  IMountain. 
and  Other  Issues  Related  to  ttie 
Disposal  of  High  Level  Waste  at  Yucca 
Mountain 


Pursuant  to  its  authority  under 
section  5051  of  Public  Law  100-203, 
Nuclear  Waste  Policy  Amendments  Act 
of  1987,  the  Nuclear  Waste  Technical 
Review  Board  (Board)  will  hold  its 
winter  meeting  on  Tuesday,  January  26, 
and  Wednesday,  January  27, 1999  in  Las 
Vegas,  Nevada.  The  meeting,  which  is 
open  to  the  public,  will  begin  at  1:00 
p.m.  on  January  26,  and  8:00  a.m.  oti 
January  27.  The  meeting  will  be  held  at 
the  Alexis  Park  Hotel,  375  East  Harmon, 
Las  Vegas,  Nevada  89109;  (Tel)  702 
796-3300,  800  453-8000,  (Fax)  702 
796-0766. 

On  January  26,  the  meeting  will  focus 
on  progress  on  alternative  repository 
design,  scientific  and  engineering 
investigations,  and  regulatory  criteria 
pertinent  to  a  potential  repository  at 
Yucca  Mountain,  Nevada.  The  Nuclear 
Regulatory  Commission  (NRC)  has  been 
invited  to  send  a  representative  to 
discuss  the  NRC's  draft  rule  (10  CFR 
part  63)  for  disposal  of  high-level  waste 
at  Yucca  Mountain.  On  January  27,  the 
focus  of  the  meeting  will  turn  to  the       • 
U.S.  Department  of  Energy's  Viability 
Assessment  (VA).  Representatives  from 
the  DOE  wall  make  presentations  on 
different  aspects  of  the  VA,  including 
repository  design,  waste  package 
characteristics,  total  system 
performance  assessment,  the  license 
application  plan,  and  repository  life- 
cycle  costs.  A  detailed  agenda  will  be 
available  approximately  one  week 
before  the  meeting.  You  can  either  call 
for  a  copy,  or  visit  the  Board's  web  site 
at  www.nwtrb.gov. 

The  Board  is  making  an  added  effort 
at  this  meeting  to  accommodate  the 
views  of  interested  parties.  Time  will  be 
set  aside  at  the  end  of  both  days,  and 
will  be  extended  if  necessary,  to  take 
public  comments.  Those  wishing  to 
speak  are  encouraged  to  sign  the  "Public 
Comment  Register"  at  the  check-in 
table.  A  time  limit  may  have  to  be  set 
on  individual  remarks,  but  written 
comments  of  any  lengUi  may  be 
submitted  for  the  record.  In  addition, 
time  will  be  set  aside  for  public 
comment  in  the  late  morning  on  January 
27.  Interested  parties  also  will  have  the 
opportimity  to  submit  questions  in 
writing  to  the  Board.  To  the  extent  time 
permits,  these  questions  will  be 


answered  by  one  or  more  Board 
members  during  the  meeting.  Last,  the 
Board  members  are  extending  an 
invitation  to  the  public  to  come  meet 
them  and  have  a  cup  of  coffee.  This 
informal  get  together  will  be  held  in  the 
meeting  room  on  January  27  from  7:15- 
7:45  a.m. 

Transcripts  of  this  meeting  will  be 
available  via  e-mail,  on  computer  disk, 
or  on  a  library-loan  basis  in  paper 
format  from  Davonya  Barnes,  Board 
staff,  beginning  on  July  20, 1998.  For 
further  information,  contact  the 
NWTRB.  Paula  Alford,  External  Affairs, 
2300  Clarendon  Boulevard,  Suite  1300, 
Arlington.  Virginia  22201-3367;  (tel) 
703-235-4473;  (fax)  703-235-4495;  (e- 
mail)  info@nwtrb.gov. 

The  Nuclear  Waste  Technical  Review 
Board  was  created  by  Congress  in  the 
Nuclear  Waste  Policy  Amendments  Act 
of  1987  to  evaluate  the  technical  and 
scientific  validity  of  activities 
undertaken  by  the  DOE  in  its  program 
for  managing  the  disposal  of  the  nation's 
commercial  spent  nuclear  fuel  and 
defense  high-level  waste.  In  the  same 
legislation.  Congress  directed  the  DOE 
to  characterize  a  site  at  Yucca  Moimtain, 
Nevada,  for  its  suitability  as  a  potential 
location  for  a  permanent  repository  for 
disposing  of  that  waste. 

Dated:  December  14, 1998. 
Wiiliam  Barnard. 

Executive  Director,  Nuclear  Waste  Technical 
Review  Board. 

(FR  Doc.  98-33487  Filed  12-17-98;  8:45  am) 
MUMG  CODE  682».AM-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  40785;  File  No.  SR-BSE-M- 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  t>y  the  Boston  Stock 
Exchange,  Inc.  Relating  to  Hs  Trading 
Floor  Post  and  Telecommunications 
Room  Policies 

December  11. 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  notice  is  hereby  given  that  on 
November  20. 1998.  the  Boston  Stock 
Exchange.  Inc.  ("BSE"  or  "Exchange") 
filed  with  the  Seciirities  and  Exchange 
Commission  ("Commission"),  the 
proposed  rule  change  as  described  in 
Items  I  and  II  and  below,  which  items 
have  been  prepared  by  the  BSE.  TTie 
Commission  is  publishing  this  notice 

'  15  U.S.C  78s(bMl). 
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a^ld  order  to  solidt  comments  on  the 
proposed  nUe  change  from  interested 
pOrsons  and  to  approve  the  proposal  on 
an  accelerated  basis. 

h  Self-Regulatory  Organization's 
Statement  of  the  Temu  of  Substance  of 
the  Proposed  Rule  Change 

;The  Exchange  seeks  to  adopt  written 
p<)licies  and  procediues  to  address 

frtain  issues  related  to  the  Exchange's 
heduled  move  to  its  new  trading  floor 
Floor")  2  to  control  access  to  seoue 
kreas  and  to  give  jurisdiction  over  posts 
tp  the  Floor  Facilities  Committee 
t&Mnmittee"). 

Self-Regulat«7  Organization's 
atement  of  the  Purpose  of,  and 

^.atutory  Basis  for,  die  Proposed  Rule 

Qiange 

I  In  its  filing  with  the  Commission,  the 
PSE  included  statements  concerning  the 
iiUrpose  of,  and  basis  for,  the  proposed 
rule  change  and  discussed  any 
Comments  it  received  on  the  proposed 
hile  change.  The  text  of  these  statements 
^ay  be  examined  at  the  places  specified 

Item  V  below.  The  BSE  has  prepared 
junmaries,  set  forth  in  Sections  A,  B, 

id  C  below,  of  the  most  significant 

;pects  of  such  statements. 

i.  Self-Regulatory  Organization's 
Sttatement  of  the  Purpose  of,  and 
itatutory  Basis  for,  the  Proposed  Rule 
hange 

Purpose 

The  purpose  of  the  proposed  rule 
ige  is  to  ammid  the  Exchange's  Floor 
policies  with  respect  to  post  assignment 
and  telecommunications  room  ("Comm 
jRoom")  access  in  anticipation  of  the 
Exchange's  scheduled  move.  These 
dhanges  are  generally  intmided  to 
address  administrative  issues  regarding 
ace  needs  for  members  and 
{uipment.  as  well  as  seciuity  issues. 
The  proposed  rule  gives  the 
immittee  jurisdiction  over  the 
assigmnent  and  appearance  of  posts^ 
and  furtho'  provides  that  (1)  any  post 
itelocation  or  alteration  of  any  post 
requires  the  prior  consent  of  the 
Committee;  (2)  the  Committee  may 
ilelocate  a  member  firm  to  another  area 
of  the  Floor  to  accommodate  the  space 
needs  of  the  Exchange;  (3)  the 
Committee  will  determine  which  posts 
will  be  vacated  when  a  firm  seeks  to 
relinquish  a  portion  of  its  existing  posts; 
|4)  a  member  firm  is  prohibited  from 
iitilizing  an  unassigned  post  for  any 
purpose  without  the  prior  approval  of 
the  Exchange;  (5)  any  unaudiorized  use 
( if  a  vacant  post(s)  will  residt  in  the 


*Tbe  Exchange  is  scheduled  to  move  to  its  new 
1  loor  on  January  4. 1998. 


immediate  removal  of  all  equipment 
and  materials  at  the  expense  of  the 
member;  (6)  the  storage  of  all  member 
firm  tickets,  reports  and  other  materials 
must  be  within  the  cabinets  provided  by 
the  Exchange,  at  the  Exchange's 
warehouse,  or  in  such  other  area  as 
designated  by  the  Exchange;  (7)  the 
storage  of  materials  in  an  unauthorized 
area  of  the  Floor  will  result  in  the 
immediate  removal  of  that  material  to 
the  warehouse,  with  all  costs  paid  by 
the  member  firm;  (8)  no  member  firm 
shall  place  or  install  any  personal 
equipment  (i.e.,  computos,  file 
cabinets,  chairs,  bulletin  boards,  tables, 
shelves,  dedcs)  without  the  prior 
consent  of  the  Exchange;  and  (9)  any 
imauthorized  equipment  will  be 
immediately  removed  at  the  expense  of 
the  member  firm. 

In  addition,  the  proposed  rule  change 
seeks  to  define  and  limit  access  to  the 
Comm  Room  and  the  Floor  for  security 
reasons.  It  requires  that  (1)  member 
firms  must  obtain  a  permit  number  from 
the  Exchange  prior  to  any  installation  or 
servicing  of  hwdware  or 
telecommimications  equipment;  (2)  any 
service  call  made  by  a  member  firm  for 
repairs  to  equipment  or  lines  must  be 
reported  to  the  Exchange,  and  no  vendor 
will  be  permitted  to  access  the  Comm 
Room  or  the  Floor  without  prior 
notification  to  the  Exchange  and 
accompaniment  by  an  authorized 
Exchange  staff  member  or  floor  member; 
and  (3)  any  equipment  mnoval  from 
any  Exchange  location  must  be 
accompanied  by  a  property  removal 
pass  issued  by  an  authorized  Exchange 
staff  member. 

2.  Statutory  Basis 

The  Exchange  believes  the  filing  is 
consistent  with  and  furthers  the 
objectives  of  Section  6(b)(5)  of  the  Act  ^ 
and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  in  that  it  is 
designed  to  facilitate  securities 
transactions  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market; 
and  is  not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 


C.  Self-Regulatory  Organization 's 
Statement  on  Conmients  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  did  not  solicit  or 
receive  comments  with  respect  to  the 
proposed  rule  change. 

m.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  the 
requirements  of  Section  6  of  the  Act  * 
and  the  riiles  and  regulations 
thereunder.  Section  6(b)(5) '  of  the  Act 
states  that  the  rules  of  an  exchange  must 
be  designed  to  foster  cooperation  and 
coordination  with  persons  engaged 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  securities  transactions. 
These  rules  also  must  help  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
The  Commission  beUeves  the  proposed 
Post  and  Comm  Room  Rules  are 
consistent  with  this  provision  of  the  Act 
in  that  they  will  facilitate  the 
Exchange's  move  to  its  new  Floor  and 
minimize  disruptions  in  trading  that 
may  result  from  such  move. 
Specifically,  the  Commission  believes 
that  the  proposed  Post  Rules  will  enable 
the  Exchange  to  function  in  a  more 
orderly  fashion  by  providing  the 
Committee  with  the  authority  to  assign 
and  relocate  members  to  post  locations 
on  the  trading  floor  and  by  requiring 
members  to  obtain  the  Exchange's  prior 
consent  prior  to  placing  equipment  at 
post.  The  Commission  also  believes  that 
the  proposed  Comm  Room  Rules,  which 
limit  access  to  the  Comm  Room  and  the 
Floor  and  require  a  permit  from  the 
Exchange  prior  to  the  installations  or 
removal  of  any  telecommunications 
equipment,  will  adequately  provide 
security  to  the  Exchange's  Floor  and 
Comm  Room  and  permit  the  Exdiange 
to  prepare  for  any  disruptions  that  may 
occur  during  installation  or  removal  of 
equipment. 

IV.  Date  of  EffactiveneaB  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Pursuant  to  Section  19(b)(2)  of  the 
Act,"  the  Commissi(Hi  finds  good  cause 
for  approving  the  proposed  rule  change 
prior  to  the  30th  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register  because  the 


'  15  U.S.C  78f(b)(5). 


«15U.S.C78flb). 
» 15  U.S.C  78f(b)(5). 
•15  U.S.C  78s(b)(2). 
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Conunission  believes  that  accelerated 
approval  will  enable  the  Exchange  to 
move  to  its  new  Floor  with  minimal 
disruptions  in  trading.' 


V.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Conunission.  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  uat  are  filed  with  the 
Commissi(m,  and  all  written 
conunimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room  in  Washington,  D.C.  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  at  the  above-mentioned  self- 
regulatory  organization.  All  submissions 
should  refer  to  File  No.  BSE-98-10  and 
should  be  submitted  by  January  8, 1999. 

VL  Conclusioii 

A  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act."  that  the 
proposed  rule  change  (SR-BSE-98-10), 
hereby  is  approved  on  an  accelerated 
basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Marguct  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  98-33557  Filed  12-17-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 

[Release  Na  34-40712:  nie  No.  SR-CSE- 
9»-03) 

Salf-Regulatory  Organizations;  Notice 
of  HIing  of  Pro^MMad  Rule  Change  l>y 
ttie  Cincinnati  Stock  Exchange,  Inc. 
Regarding  Regulatory  Cooperation 

December  11, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 

'In  reviewing  this  proposal,  the  Commission  has 
oonsidared  its  impact  on  efTiciency,  competition, 
and  capital  fonnation.  IS  U.S.C  78c(f}. 

•15U.S.C7a«(b)(2). 
•17CFR200.30-3(a)(12). 


("Act") »  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  October 
26, 1998.  the  Qndnnati  Stock 
Exchange.  Inc.  ("CSE"  or  "Exchange") 
filed  with  the  Secmities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  n.  and  HI  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  fit>m  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  hereby  proposes  to 
amend  its  disciplinary  jurisdiction  rules 
to  provide  explicitly  for  regulatory 
cooperation  by  exchange  members  in 
connection  with  certain  investigations 
and  proceedings  initiated  by  other  self- 
regulatory  organizations.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  CSE  and  at  the 
Commission. 

n.  Self-Regulat<H7  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission  the 
CSE  included  statements  concerning  the 
purpose  of,  and  basis  for.  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CSE  has  prepared 
summaries,  set  forth  in  sections  A.  B. 
and  C  below,  of  the  most  significant 
parts  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Currently.  Chapter  vni.  Rule  8.2  of 
the  Exchange's  Rules  requires  a  member 
and  persons  associated  with  a  member 
to  appear  and  testify,  and  to  respond  in 
writing  to  interrogatories  and  to  furnish 
documentary  materials  and  other 
information  requested  by  the  Exchange 
in  connection  with:  (i)  an  investigation 
initiated  pursuant  to  paragraph  (a)  of 
Rule  8.2.  or  (ii)  a  hearing  or  appeal 
conducted  pursuant  to  Qiapter  Vm  or 
preparation  by  the  Exchange  in 
anticipation  of  such  a  hearing  or  appeal. 
While  the  Exchange  believes  that  the 
current  rule  provides  adequate  authority 
to  require  a  member  and  persons 
associated  with  a  member  to  provide 
information  to  other  regulatory 


organizations,  the  Exchange  believes 
that  clariiying  this  provision  to 
expressly  provide  for  such  information 
is  desirable,  especially  because  other 
self-regulatory  organizations  have 
recently  amended  their  rules  to  clarify 
their  information-sharing  authority .3 

The  proposed  rule  change  would 
expressly  provide  that  no  member  or 
person  associated  with  a  member  or 
other  person  or  entity  subject  to  the 
jurisdiction  of  the  Exchange  shall  refuse 
to  appear  and  testify  before  another 
exchange  or  other  self-regulatory 
organization  in  connection  with  a 
regulatory  investigation,  examination  or 
disciplinary  proceeding,  or  refuse  to 
furnish  doctmientary  materials  or  other 
information,  or  otherwise  impede  or 
delay  such  investigation,  examination  or 
disciplinary  proceeding  if  the  Exchange 
requests  such  information  or  testimony 
in  connection  with  an  inquiry  resulting 
from  an  agreement  entered  into  by  the 
Exchange  and  another  self-regulatory 
organization  for  the  sharing  of 
information  and  other  forms  of  mutual 
assistance,  including  but  not  limited  to 
members  and  affiliate  members  of  the 
Intermarket  Surveillance  Group.*  The 
proposed  rule  change  would  explicitly 
provide  that  the  Exdiange  may  enter 
into  agreements  with  domestic  and 
foreign  self-regulatory  organizations 
providing  for  the  exchange  of 
information  and  other  forms  of  mutual 
assistance  for  market  surveillance, 
investigative,  enforcement  or  other 
regulatory  purposes.  The  requirements 
of  the  proposed  rule  would  apply 
regardless  of  whether  the  Exchange  has 
initiated  a  formal  investigation  or 
disciplinary  proceeding,  so  long  as  the 
Exchange  has  been  notified  of  the 
request  and  then  requests  in  writing  that 
the  person  or  entity  provide  the 
information  requested. 

The  proposed  rule  change  would  also 
provide  that  any  person  or  entity 
required  to  furnish  information  or 
testimony  pursuant  to  the  new  rule  shall 
be  afforded  the  same  rights  and 
procedural  protections  as  that  person  or 
entity  would  have  if  the  Exchange  had 


'  15  U.S.C.  78s(b)(l). 
»17CFR240.19b-«. 


'  See,  e.g..  Securities  Exchange  Act  Release  Nos. 
39557  (Jan.  16, 1998),  63  FR  3940  Qan.  27, 1998) 
(notice  of  filing  and  immediate  effectiveness  of  SR- 
CHX-97-33);  and  35646  (April  25, 1995),  60  FR 
21227  (May  1, 1995)  (order  approving  SR-PSE-flS- 
02). 

*The  Intermarket  Surveillance  Group  ("ISG")  is 
an  organization  of  securities  industry  self-regulatory 
organizations  formed  in  1983  to  coordinate  and 
develop  intermarket  surveillance  programs 
designed  to  identify  and  combat  ^udulent  and 
manipulative  acts  and  practices.  To  promote  its 
purposes,  members  agr«e  to  exciiange  such 
infonnation  as  is  necessary  for  ISG  members  to 
perform  their  self-regulatory  and  market 
surveillance  functions. 
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[  litiated  the  request  for  information  or 
Ijstimony. 

Statutory  Basis 

The  proposed  rule  change  is 
(jonsistent  with  Section  6(b)  of  the  Act 
ita  general,  and  furthers  the  objectives  of 
Section  6(b)(5)  ^  in  particular  in  that  it 
is  designed  to  promote  just  and 
isquitable  principles  of  trade  and  to 
^itemove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
^d  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  Specifically,  the 
proposed  rule  change  will  foster 
egulatory  cooperation  among  self- 
egulatory  organizations  and  thereby 
iromote  better  regulated  and  fairer 
markets. 

?.  Self-Regulatory  Organization's 
itatement  on  Burden  on  Competition 

The  CSE  does  not  believe  that  the 
>roposed  rule  change  will  impose  any 
nappropriate  burden  on  competition. 

Z  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
\iembers.  Participants  or  Others 

No  comments  were  soUcited  or 
feceived  in  connection  with  the 
}roposed  rule  change. 

n.  Date  of  Efiiectiveness  of  the 
proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
kg  the  Commission  may  designate  up  to 
BO  days  of  such  date  if  it  finds  such 
honger  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
Qiganization  consents,  the  Commission 
wiU: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  N.W.,  Washington,  D.C. 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 


rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  vdthheld  irom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principle  office  of  the  CSE.  AH 
submissions  should  refer  to  File  No. 
SR-CSE-g8-03  and  should  be 
submitted  by  [insert  date  21  days  fi-om 
the  date  of  publication]. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  98-33556  Filed  12-17-98;  8:45  ami 

BILUNQ  COOC  aOIO-AS-M     ■ 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40784;  File  No.  SR-NASD- 
98-44] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.,  Relating  to  Enhanced 
Supervision  of  Unregistered  Persons 
Performing  Limited  Marlceting 
Activities 

Deceml)er  11, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  July  6, 
1998,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association")  through  its  wholly- 
owned  subsidiary,  the  NASD 
Regulation,  Inc.  ("NASDR")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  NASDR.  On 
December  2, 1998.  the  NASDR 
submitted  Amendment  No.  1  to  the 
proposed  rule  change.  ^  The  Commission 
is  pubUshing  this  notice  to  soUcit 


»15U.S.C.  78f(b)(5). 


•  17  CFR  200.30-3(a)(12). 

>  15  U.S.C.  78g(b)(l). 

M7  CFR  240.19b-4. 

'  See  Letter  from  Gary  L.  Goldsholle,  Assistant 
General  Counsel,  NASDR.  to  Katherine  A.  England. 
Assistant  Director.  Division  of  Market  Regulation, 
Commission,  dated  November  30, 1998 
("Amendment  No.  1").  In  Amendment  No.  1.  the 
NASDR  proposes  to  amend  its  filing  by  deleting  its 
reference  to  the  use  by  member  firms  of  third-party 
telemarketing  firms  for  limited  marketing  activities. 


comments  on  the  proposed  rule  change 
firom  interested  persons. 

I.  Self'Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASDR  is  proposing  to  amend 
Rule  1060  and  create  a  new 
Interpretative  Material,  IM-3010.  to 
codify  existing  practice  by  exempting 
from  registration  persons  whose 
securities  business  is  limited  to  certain 
limited  marketing  activities  and  specify 
supervisory  requirements  for  members 
concerning  such  unregistered  persons. 
Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is  in 
italics. 

1060.  Persons  Exempt  From 
Registration 

(a)  The  following  persons  associated 
with  a  member  are  not  required  to  be 
registered  with  the  Association: 

(1)  persons  associated  with  a  member 
whose  fimctions  are  solely  and 
exclusively  clerical  or  ministerial; 

(2)  persons  associated  with  a  member 
who  are  not  actively  engaged  in  the 
investment  banking  or  sectirities 
business; 

(3)  persons  associated  with  a  member 
whose  fimctions  are  related  solely  and 
exclusively  to  the  member's  needs  for 
nominal  corporate  officers  or  for  capital 
participation;  and 

(4)  persons  associated  with  a  member 
whose  fimctions  are  related  solely  and 
exclusively  to: 

(A)  effecting  transactions  on  the  floor 
of  a  national  securities  exchange  and 
who  are  registered  as  floor  members 
with  such  exchange; 

(B)  transactions  in  municipal 
securities,  except  as  provided  in  Rule 
1110  hereof,  or 

(C)  transactions  in  commodities;  and 

(5)  persons  associated  with  a  member 
whose  investment  banking  or  securities 
business  is  limited  to  marketing 
activities  through  the  telephone  or  other 
electronic  communications  media  for 
the  following: 

(A)  extending  invitations  to  firm- 
sponsored  events  at  which  any 
substantive  presentations  and  account 
or  order  solicitation  will  be  conducted 
by  appropriately  registered  personnel; 

(B)  inquiring  whether  the  prospective 
or  existing  customer  wishes  to  discuss 
investments  with  a  registered  person: 
and 

(C)  inquiring  whether  the  prospective 
or  existing  customer  wishes  to  receive 
investment  literature  from  the  firm. 

In  connection  with  subparagraphs  (A). 
(B)  and  (C),  unregistere^d  persons  shall 
be  permitted  to  mention  the  products 
and  services  generally  available  from 
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the  member,  provided,  however,  that 
such  unregistered  persons  shall  not 
discuss  the  attributes  or  merits  of  any 
particular  investment  products  or 
services  or  class  of  products  or  services, 
pre-qualify  prospective  customers  as  to 
financial  status  and  investment  history 
and  objectives,  or  solicit  new  accounts 
or  orders.  Nothing  in  this  subparagraph 
shall  affect  the  ability  of  administrative 
personnel  to  contact  customers 
regarding  clerical  or  ministerial  matters 
affecting  a  customer's  account(s). 

IM-30I0.  Supervision  of  Solicitation  and 
Marketing  Activities  by  Unregistered 
Persons 

Each  member  employing  or  using 
unregistered  associated  persons  in 
accordance  with  Rule  1060(a)(5) 
(hereinafter  referred  to  as  "unregistered 
marketers")  shall  ensure  that  the 
member's  supervisory  system  includes 
the  following: 

(a)  Background  Investigation.  Prior  to 
employing  or  using  an  unregistered 
marketer,  the  member  shall  conduct  a 
reasonable  investigation  into  the 
background  of  such  person  to  determine 
that  he  or  she  is  not  subject  to  a 
disqualification  as  defined  in  the 
Association 's  By-Laws. 

(b)  Instruction  and  Training.  The 
member,  or  a  person  designated  by  the 
member,  shall  instruct  all  unregistered 
marketers  acting  on  behalf  of  the 
member  concerning  the  scope  of  their 
permissible  activities,  including:  the 
matters  that  they  may  discuss  pursuant 
to  Rule  1060(a)(5),  the  telemarketing 
time-of-day  and  disclosure  obligations 
required  under  Rule  2211,  and  the 
requirement  to  make  and  maintain  a 
centralized  do-not-call  list  pursuant  to 
IM-3110  and  to  refrain  from  soliciting 
customers  whose  names  are  included  on 
the  list. 

(c)  Designated  Principals.  The 
member  shall  designate  one  or  more 
principals  who  shall  be  responsible  for 
implementing  and  overseeing  the 
member's  supervisory  system 
concerning  the  employment  or  use  of 
unregistered  marketers: 

(d)  Signed  Acknowledgment.  The 
member  shall  not  permit  unregistered 
marketers  to  contact  customers  on 
behalf  of  the  member  until  the 
unregistered  marketer  acknowledges,  in 
writing  or  by  electronic  means,  that  he 
or  she: 

(i)  is  an  associated  person  of  the 
member; 
(ii)  as  an  associated  person: 

a.  is  not  subject  to  a  disqualification 
as  defined  in  the  Association's  By-Laws; 
and 

b.  submits  to  the  authority  of  the 
jurisdiction  of  the  Association  and 


(Hi)  has  been  instructed  by  the 
member,  or  a  person  designated  by  the 
member,  concerning  the  permissible 
activities  of  unregistered  marketers,  as 
specified  in  subparagraph  (b). 

(e)  Compensation.  Unregistered 
marketers  shall  be  compensated  on  an 
hourly  or  salary  basis  only,  and  shall 
not  receive  any  bonus  or  additional 
compensation  or  other  incentives  tied  to 
transactions. 

(f)  Monitoring.  Registered  persons 
shall  periodically  monitor  calls  made  by 
unregistered  marketers  to  ensure  that 
they  comply  with  the  limitations 
described  in  Rule  1060(a)(5). 

(g)  Recordkeeping.  The  member  shall 
prepare  written  records  demonstrating 
compliance  with  the  provisions  of  this 
interpretation,  which  shall  include 
reports  documenting  the  frequency  of 
periodic  monitoring  and  the  results  of 
such  monitoring.  The  member  also  shall 
keep  copies  of  all  scripts  used  by 
unregistered  marketers  calling  on  their 
behalf.  The  member  shall  preserve  each 
record  for  a  period  of  not  less  than  three 
years  from  the  date  the  record  was 
created,  the  first  two  years  in  a  readily 
accessible  place.  In  addition,  the 
member  shall  retain  the 
acknowledgment  required  in 
subparagraph  (d)for  a  period  of  not  less 
than  three  years  from  the  date  an 
individual  ceased  marketing  on  behalf 
of  the  member,  the  first  two  years  in  a 
readily  accessible  place. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASDR  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASDR  has 
prepared  summaries,  set  forth  in 
Sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Background 

The  Association's  current  policy, 
contained  in  Notice  to  Members 
("NTM")  88-50,  permits  unregistered 
individuals  to  extend  invitations  to 
firm-sponsored  events  and  to  inquire 
whether  a  prospective  customer  wishes 
to  discuss  investments  with  a  registered 
person  or  receive  investment  literature. 


The  proposed  rule  change  adds  certain 
specific  supervisory  requirements 
concerning  the  activities  of  these 
unregistered  persons,  while  codifying  in 
the  NASD's  rules  the  extent  to  which 
such  persons  may  act  on  behalf  of  a 
member  without  registration. 

Specifically,  under  the  proposed  rule 
change,  members  using  unregistered 
persons  for  the  permitted  activities  will 
be  required  to  supervise  and 
periodically  monitor  such  persons  to 
ensiu-e  that  their  marketing  activities  do 
not  exceed  the  narrowly  prescribed 
limits.  In  addition,  members  will  be 
required  to  conduct  a  background 
investigation  on  unregistered  persons, 
provide  instruction  and  training  on  the 
scope  of  their  limited  permissible 
activities,  designate  one  or  more 
principals  to  be  responsible  for  the 
marketing  activities  of  unregistered 
persons,  and  compensate  such 
unregistered  persons  on  an  hourly  or 
salary  basis  only.  Any  unregistered 
person  who  proposes  marketing  to 
customers  on  behalf  of  a  member  also 
must  acknowledge  in  writing  certain 
matters,  including  that  he  or  she 
submits  to  the  authority  of  the 
Association. 

The  Proposal  in  Notice  to  Members  97- 
58 

In  August  1997,  in  NTM  97-58,  the 
NASDR  proposed  a  requirement  to 
register  all  persons  associated  with  or 
used  by  a  member  who  communicate 
with  the  public  for  the  purpose  of 
soUciting  the  purchase  of  securities  or 
related  services  or  identifying 
prospective  customers.  The  proposal 
contained  an  exemption  permitting 
unregistered  persons  to  commimicate 
with  existing  customers  of  a  member 
firm  for  three  limited  activities:  (1) 
extending  invitations  to  firm-sponsored 
events;  (2)  inquiring  whether  a  customer 
wishes  to  speak  with  a  registered 
person;  and  (3)  inquiring  whether  a 
customer  wishes  to  receive  investment 
literature  from  the  firm. 

The  proposed  rule  change  herein,  hke 
its  predecessor  in  NTM  97-58,  is 
designed  to  address  the  use  of  high 
pressure  and  aggressive  cold  calls  by 
unregistered  persons,  often  using 
specially  designed  scripts.  It  also 
addresses  the  NASDR's  concern  that 
members  may  not  be  consistently 
applying  the  current  cold  calling 
requirements  and  that  members  may  be 
employing  unregistered  persons  under 
the  guise  of  performing  the  limited 
functions  described  above,  when  in  fact 
such  persons  are  engaged  in  much 
broader  solicitation  activities.  Finally,  it 
addresses  the  NASDR's  concern  that 
unregistered  persons  soUciting 
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customers  may  provide  inaccurate  or 
misleading  information  to  customers. 

Based  upon  the  comments  received  in 
response  to  NTM  97-58,  and  input 
pHDvided  by  the  various  NASD  standing- 
c  xnmittees,  the  NASDR  is 
n  it»mmending  an  alternative  approach. 
Tike  proposed  rule  change  is  no  longer 
a^much  a  general  rule  on  "cold  calling" 
pier  se  as  it  is  a  rule  addressing  the 
circumstances  under  which 
uitregistered  persons  may  conduct 
L 1  nited  marketing  activities,  such  as 
extending  invitations  to  firm-sponsored 
e  V  ents,  inqiiiring  whether  a  prospective 
01  existing  customer  wishes  to  speak 
V rith  a  registered  person  or  receive 
i  ]  vestment  literature. 

The  proposed  rule  change  represents 
a  significant  shift  fi-om  the  position 
a  r  ticulated  in  NTM  97-58.  This  shift 
stsms  from  the  NASDR's  conclusion 
a|$er  considering  all  of  the  input 
received  in  the  rulemaking  process,  that 
HE^gistration  may  not  be  the  most 
appropriate  regulatory  mechanism  to 
address  the  NASDR's  concerns.  This 
p^int  was  raised  by  many  of  the 
d(>mmenters  and  committees  that 
considered  the  initial  proposal.  In 
general,  the  ccnnmenters  and 
committees  believe  that  registration 
^uld  not  address  the  substance  of  cold 
calls,  which,  they  believe,  is  what  really 
should  be  of  concern  to  the  NASDR.  The 
commenters  and  committees  also 
believe  that  registration  should  not  be 
Mquired  of  persons  who  perform  the 
mnited  functions  permitted  in  NTM  88- 
SO.  Registration,  they  argue,  would  be  a 
cestly  and  impractical  solution  to  a 
problem  that  is  more  effectively 
addressed  through  increased 
^Vpervision  and  enforcement. 

"Pw  New  Prapoeal 

The  NASDR's  proposed  rule  change 
<  >  xlifies  generally  the  ciirrent 
restrictions  governing  the  use  of 
unregistered  persons  that  engage  in 
marketing  activities  as  set  forth  in  NTM 
88-50,  and  estabUshes  more 
comprehensive  supervisory 
responsibilities  of  members  towards 
such  unregistered  persons.  The  NASDR 
believes  thiat  the  proposed  rule  change 
would  achieve  several  important 
regulatory  objectives.  First,  it  would 
0tlucate  members  about  their 
^sponsibilities  regarding  the  use  of 
tuuegistered  persons  that  engage  in 
ti^arketing  activities.  Second,  it  would 
dgnal  to  the  membership  the  NASDR's 
t^newed  attention  to  the  problem  of 
ii^arketing.  Third,  and  perhaps  most 
itnportantly,  since  the  new  rule  would 
r0quire  SEC  approval,  it  would  provide 
^  clear,  and  in  some  cases,  an  additional 
ihd  more  easily  provable  basis  on 


which  to  bring  enforcement  actions 
against  firms  and  individuals  that 
exceed  the  narrow  boundaries 
established  for  the  use  of  unregistered 
persons  to  engage  in  marketing 
activities. 

The  proposed  rule  change  also  seeks 
a  more  careful  balance  between  the 
burdens  and  benefits  of  registration. 
While  avoid  the  expense  of  registration, 
the  NASDR  believes  the  proposed  rule 
change  retains  many  of  the  protections 
that  registration  would  provide.  Under 
the  proposed  rule  change,  line  NTM  88- 
50.  members  would  be  required  to 
conduct  a  reasonable  background 
investigation  to  determine  that  no 
prospective  unregistered  person  who 
intends  marketing  to  ciistomers  on 
behalf  of  the  member  is  subject  to  a 
disqualification  as  defined  by  the  By- 
Laws.  In  addition,  imder  the  proposed 
rule  change,  such  unregistered  persons 
would  continue  to  be  deemed  associated 
persons,  and  thus,  subject  to  the 
jurisdiction  of  the  Association.  The 
proposed  rule  change  makes  the  status 
of  unregistered  persons  who  perform 
limited  marketing  activity  more  clear 
than  NTM  88-50  by  requiring  all  such 
persons  to  execute  an  acknowledgment 
stating  that  they  are  associated  persons 
and  subject  to  the  Association's 
jurisdiction.  Persons  performing  these 
functions,  however,  would  not  be 
required  to  complete  the  series  7 
examination — an  examination  that  the 
staff  beUeves  is  unnecessary  for  the 
limited  activities  permitted  by 
unregistered  persons.  NASDR  staff 
considered  implementing  a  specific 
"cold  calling"  exam  but  concluded  that 
there  would  not  be  sufficient  material  to 
make  such  an  examination  meaningful. 

While  the  pr(^>osed  rule  change  was 
originally  conceived  to  address 
problems  resulting  frt>m  cold  calling 
activity,  the  current  proposal  covers 
activity  occurring  in  electronic 
communications  media  generally.  In 
light  of  the  rapid  growth  of  the  Internet 
and  other  electronic  communications 
media,  the  proposed  rule  change 
ensures  that  the  requirements  imposed 
by  these  new  rules  cannot  be 
drciunvented  by  moving  marketing 
activity  from  the  telephone  to  non- 
traditional  media.  If.  for  example,  a 
member  uses  an  imregistered  person  to 
post  a  message  inviting  the  public  to  a 
seminar  on  an  Internet  bulletin  board  or 
during  a  conversation  in  a  chat  room, 
such  conduct  should  be  subject  to  the 
same  requirements  and  supervision  as 
commimication  over  the  telephone. 

llie  proposed  rule  change  is  based 
upon  the  premise,  as  articulated  in  NTM 
88-50.  and  set  forth  in  NASD  Rule 
1031(b),  that  persons  associated  with  a 


member  who  are  engaged  in  the 
investment  banking  or  securities 
business  for  the  member,  including  the 
functions  of  solicitation"  are  required  to 
register  as  a  "representative."  Rule  1060 
lists  a  series  of  exemptions  from 
registration  for  certain  categories  of 
persons  associated  with  a  member. 
Proposed  new  rule  1060(a)(5)  would 
add  a  new  category  and  exempt  persons 
whose  investment  banking  or  securities 
business  is  limited  to  marketing  to 
customers  through  the  telephone  or 
other  electronic  communications  media 
for  the  following:  (1)  extending 
invitations  to  firm-sponsored  events  at 
which  any  substantive  presentations 
and  account  or  order  solicitation  will  be 
conducted  by  appropriately  registered 
personnel;  (2)  inquiring  whether  the 
prospective  or  existing  customer  wishes 
to  discuss  investments  with  a  registered 
person;  and  (3)  inquiring  whether  the 
prospective  or  existing  customer  wishes 
to  receive  investment  literature  from  the 
firm.  By  including  marketing  towards 
existing  as  well  as  prospective 
customers,  the  new  rule  makes  clear 
that  contacts  with  existing  customers 
should  be  governed  by  the  same 
restrictions  as  contacts  with  prospective 
customers. 

New  rule  106p(a)(5)  clarifies  what 
unregistered  p>er8ons  may  say  in 
coimection  with  their  marketing 
activities.  Specifically,  the  rule  states 
that  "unregistered  persons  shall  be 
permitted  to  mention  the  products  and 
services  generally  available  from  the 
member,  provided  that  they  do  not 
discuss  the  attributes  or  merits  of  any 
particular  investment  products  or 
services,  pre-qualify  prospective 
customers  as  to  financial  status  and 
investment  history  and  objectives,  or 
solicit  new  accounts  or  orders."  In 
addition,  new  rule  1060(a)(5)  states  that 
it  shall  not  affect  the  abifity  of 
administrative  personnel  to  contact 
customers  regarding  clerical  or 
ministerial  matters  affecting  a 
customer's  accoimt. 

Supervisory  Responsibilities 

The  comprehensive  supervisory 
responsibilities  set  forth  in  the  proposed 
rule  change  contain  many  of  the 
supervisory  responsibilities  set  forth  in 
NTM  88-50,  with  several  significant 
additions.  Tlie  supervisory 
responsibilities  contained  in  NTM  88- 
50  and  codified  in  the  proposed  IM- 
3010  are:  (1)  Instructing  unregistered 
persons  who  are  mariceting  on  behalf  of 
a  member  concerning  the  scope  of  their 
permissible  activities:  (2)  conducting  a 
reasonable  investigation  ir.to  the 
background  of  any  potential 
unregistered  person  to  determine  that 
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such  person  is  not  statutorily 
disqualified  firom  becoming  associated 
with  the  member;  and  (3)  compensating 
unregistered  persons  on  an  hourly  or 
salary  basis  only,  without  any  bonuses 
or  other  incentives  tied  to  transactions. 

The  additional  supervisory 
obligations  that  would  be  imposed  by 
the  proposed  rule  change  include  a 
requirement  for  members  to  obtain  an 
acknowledgement  firom  any 
unregistered  person  who  intends 
marketing  to  customers  on  behalf  of  the 
member  stating  that  he  or  she:  (1)  Is  an 
associated  person  of  the  member;  (2)  as 
an  associated  person  (a)  is  not  subject  to 
a  disqualification  as  defined  in  the  By- 
Laws  and  (b)  submits  to  the  jurisdiction 
of  the  Association:  and  (3)  has  been 
instructed  by  the  member,  or  a  person 
designated  by  the  member,  concerning 
the  scope  of  permissible  marketing 
activities  in  which  such  unregistered 
persons  may  engage. 

The  proposed  rule  change  also  would 
require  members  to  periodically  monitor 
the  activities  of  imregistered  persons 
marketing  on  their  behalf  to  confirm 
that  such  persons  are  compl)mig  with 
the  limitations  placed  upon  them.  The 
NASDR  proposes  allowing  members  to 
determine  what  level  and  form  of 
monitoring  is  appropriate,  although  we 
would  expect  members  to  increase  the 
frequency  of  monitoring  in  response  to 
complaints  or  other  inchcia  that 
marketing  abuses  may  be  taking  place. 
Members  may  satisfy  the  monitoring 
requirements  in  a  variety  of  methods, 
including  periodically  "listening  in"  on 
marketing  calls,  or  contacting 
previously  marketed  persons  to 
determine  the  scope  of  any 
communication  by  the  unregistered 
person.  Whatever  method  members 
choose,  they  would  be  required  to 
maintain  a  written  record  of  the 
verification  procedures  used  and  the 
results  of  the  periodic  monitoring. 

The  recordkeeping  requirements  of 
the  proposed  rule  change  are  an  integral 
part  of  the  supervisory  system.  The 
signed  acknowledgements  and  records 
of  periodic  monltorliig  will  help  provide 
assurance  that  the  restrictions  placed 
upon  unregistered  marketers  are  being 
followed.  NASDR  staff  has  also 
included  a  specific  requirement  for 
members  to  maintain  copies  of  all 
scripts  used  by  unregistered  persons 
calling  on  their  behalf.  Scripts  used  by 
marketers  frequently  contain  the  issues 
to  be  discussed  and  suggested  responses 
to  questions  that  may  arise  diuing  a 
conversation.  From  a  regulatory 
perspective,  scripts  are  often  very 
probative  of  the  substance  of  a  cold  call 
or  marketing  effort,  and  thus  would  be 
particularly  useful  in  determining 


whether  a  member's  use  of  unregistered 
marketers  is  in  compliance  with  the 
limitations  Imposed  by  the  proposed 
rule. 

The  proposed  rule  change  also  would 
require  members  to  designate  one  or 
more  registered  principals  to  be 
responsible  for  overseeing  the  member's 
supervisory  obligations  relating  to  the 
employment  and  use  of  unregistered 
persons  engaged  in  marketing  on  behalf 
of  the  member.  The  NASDR  believes 
that  firms  are  likely  to  be  more  diligent 
in  supervising  unregistered  persons  if 
members  designate  specific  individuals 
with  responsibility  for  overseeing  such 
activity. 

Additional  Issues 

Some  banks  and  bank  affiliated  firms 
have  argued  that  the  proposed  rule 
change  could  unduly  limit  marketing 
activities  by  bank  employees.  Although 
the  NASDR  preliminarily  believes  that 
the  potential  customer  protections  that 
will  be  derived  from  the  increased 
supervision  of  the  activities  of 
unregistered  persons  outweigh  these 
concerns,  we  would  be  interested  in 
receiving  further  comments  on  the 
advisability  of  applying  these  rules  to 
bank  employees,  as  well  as  any  possible 
bases  for  excluding  such  employees.  In 
particular,  for  example,  would  it  be 
appropriate  to  exclude  entities  that  are 
otherwise  regulated  under  federal  or 
state  law,  such  as  banks  and  insurance 
companies? 

We  also  wish  to  obtain  further  public 
comment  on  whether  the  proposed  rule 
change  should  be  modified  to  reach  the 
activities  of  imregistered  third-party 
telemarketing  firms  that  independently 
generate  leads  and  then  sell  such  leads 
to  member  firms.  Since  the 
Association's  jurisdiction  would  not 
extend  to  communications  by  third- 
party  telemaiiceting  firms  that  are  not 
made  on  behalf  of  a  particular  member, 
we  are  concerned  about  a  potential 
loophole  in  our  proposed  rule  change  in 
that  members  may  be  able  to  avoid 
application  of  the  proposed  rule  change 
simply  by  purchasing  leads  from  third- 
party  teleinaiiceting  firms  that 
independently  generate  leads  and/cH- 
prequalify  customers  but  do  not  do  so 
on  behalf  of  any  particular  member.  On 
the  other  hand,  if  a  member  repeatedly 
purchases  leads  from  a  third-party 
telemarketing  firm,  the  NASDR  would 
take  the  position  that  the  third-party 
telemarketing  firm  is  impliedly  acting 
on  behalf  of  the  member  and  would  be 
subject  to  the  provisions  of  the  proposed 
rule  change. 


2.  Statutory  Basis 

The  NASDR  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(b)(6)  of 
the  Act,*  which  require  that  the 
Association  adopt  and  amend  its  rules 
to  promote  just  and  equitable  principles 
of  trade,  and  generally  provide  for  the 
protection  of  investors  and  the  public 
interest.  The  NASDR  believes  that  the 
proposed  rule  change  codifying  the 
Association's  marketing  and  cold  calling 
restrictions,  with  the  addition  of 
specified  supervisory  requirements,  will 
sharply  and  effectively  limit  the 
marketing  activities  of  unregistered 
persons  while  ensuring  the  member 
firms  closely  supervise  and  monitor  the 
activities  of  unregistered  persons 
marketing  on  their  behalf. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASDR  does  not  believe  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  Ae  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

NASD's  Notice  to  Members  97-58  was 
published  for  comment  in  August  1997. 
Forty-three  comments  were  received  in 
response  to  the  Notice.  Of  the  forty- 
three  comment  letters  received,  14  were 
in  favor  of  the  proposal  and  25  were 
opposed,  and  4  expressed  no  opinion. 

m.  Date  of  Effiectiveness  of  the 
Proposed  Rule  C3iange  and  Timing  finr 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (1)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (11)  as  to 
which  the  self-regulatory  organization 
consents,  the  Conmiission  will:    . 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rude  change 
should  be  disapproved. 

IV.  Solicitation  of  Camments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act.  In 
addition  to  any  other  Issues  that  the 
public  may  wish  to  address,  the 


<15U.S.C78o-3(b)(6). 
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(pommission  specifically  requests 
conunents  on  the  following  questions: 
'  Should  NASD  member  nrms  be 
permitted  to  use  third-party 
tidlemarketing  firms  for  the  limited 
ibarketing  activities  set  forth  in  the 
proposal  (i.e..  as  unregistered 
marketers)? 

.  To  what  extent  are  third-party 
telemarketing  firms  currently  used  by 
member  firms  for  cold  calling  or 
marketing  purposes? 

What  types  of  member  firms  typically 
ff  ly  on  third-party  telemarketing  firms 
i^  conduct  cold  calling  on  their  behalf 
(i.e.,  large  firms,  mediimi-sized.  or  small 
firms)? 

The  proposal  requires  member  firms 
to  "periodically  monitor"  the  calls  made 
by  unregistered  persons  on  their  behalf 
t<>  ensure  that  the  discussions  are 
limited  to  permissible  topics.  There  is, 
however,  no  requirement  that  such  calls 
^  tape  recorded.  How  would  member 
llrms  monitor  calls  by  imregistered 
bersons  working  off-site  at  third-party 
telemarketing  firms  or  working  for 
member  firms  off-site? 

If  a  member  firm  can  use  third-party 
telemarketers,  how  can  a  member  firm 
be  certain  that  unregistered  persons 
working  for  third-party  telemarketing 
firms  will  limit  their  conversations  with 
sting  and  prospective  membos  to  the 

irmissible  topics? 

Will  the  required  "reasonable 

ickground  investigation"  be  sufficient 

0  ensure  that  individuals  who  have 
n  suspended  from  the  industry  are 

not  permitted  to  engage  in  limited 
[marketing  activities? 
I    Would  member  firms  be  able  to 
{adequately  supervise  the  limited 
mariceting  activities  of  employees  of 
~  ird-party  telemariwting  firms? 
What  steps  should  firms  take  if  a 

party  telemarketer  fails  to  comply 
ith  these  requirements? 
What  should  the  NASD  do  to  ensure 
1  such  limited  marketing  activities 
conducted  off-site  at  third-party 
telemarketing  firms  are  appropriately 
supervised  by  member  firms? 

1  UP  the  use  of  third-party  telemarketing 
firms  is  permitted,  the  proposal  would 
tequire  employees  of  third  party 
lelemarketing  firms  to  acknowledge  in 
ivriting  or  electronically  that  they  are 
associated  persons.  The  Commission 
notes  that  tfiere  is  no  requirement  for  an 
f  lectronic  signature  or  any  other 
heightened  restrictions  in  place.  Will  an 
electronic  acknowledgment  provide  the 
member  firm  and  the  NASD  with 
sufficient  information  as  to  the  true 

dentity  of  the  individual? 

Persons  making  written  submissions 
{ ihould  file  six  copies  thereof  with  the 
>ecretaiy,  Securities  and  Exchange 


Commission,  450  Fifth  Street.  N.W.. 
Washington.  D.C.  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission  and  all  written 
conmiunications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C  552.  Mrill  be 
avail^le  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-98-44  and  should  be 
submitted  by  January  8. 1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 
Jonatfian  G.  Katz, 
Secretary. 

[FR  Doc.  98-33558  Filed  12-17-96;  8:45  amj 
MLLMQ  COW  aei»-oi-M 


SECURTTIES  AND  EXCHANGE 
COMMISSION 

[FMeaee  No.  34-40783;  File  No.  SR-NASO- 
98-64] 

Self-Regulatory  Organiiatlons;  Notice 
of  Filing  and  hnmediata  Cffectiyanaee 
of  Proposed  Rule  Change  b^  the 
National  Asaoclation  of  SeeuritiM 
Dealers,  Inc.  Relating  to  SalactNt 


December  11, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Secxirities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,' 
notice  is  hereby  given  on  November  9, 
1998.  the  National  Association  of 
Securities  Dealers.  Inc.  ("NASD"  or 
"Association"),  throi^  its  wholly- 
owned  subsidiary  the  Nasdaq  Stock 
Market.  Inc.  ("Nasdaq"),  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II.  and 
in  below,  which  Items  have  been 
prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


L  Self-Regulatory  Organizatioii'f 
Statement  of  the  Terms  of  Substance  of 
the  Propoead  Rule  Change 

Nasdaq  is  filing  a  proposed  rule  to 
extend,  through  March  31. 1999.  the 
fees  currently  charged  under  NASD  - 
Rule  7010(1)  for  the  execution  of 
transactions  in  SelectNet.  Under  the 
proposed  extension.  SelectNet  fees 
would  continue  to  be  assessed  in  the 
following  manner:  (1)  $1.00  will  be 
charged  for  each  SelectNet  order  entered 
and  directed  to  one  particular  market 
participant  that  is  subsequently 
executed  in  whole  or  in  part;  (2)  no  fee 
will  be  charged  to  a  member  who 
receives  and  executes  a  directed 
SelectNet  order;  (3)  the  existing  $2.50 
fee  will  remain  in  effect  for  both  sides 
of  executed  SelectNet  orders  that  result ' 
from  broadcast  messages;  and  (4)  a  $0.25 
fee  will  remain  in  effect  for  any  member 
who  cancels  a  SelectNet  order.  If  no 
further  action  is  taken.  SelectNet  fees 
will  revert  to  their  original  $2.50  per- 
side  level  on  April  1. 1998. 

n.  Self-Regulator|r  Orgaidzadon't 
Statement  of  the  Purpoee  ofr  and 
Statutory  Basis  fm-  the  Propoeed  Rule 

rhangw 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  s\unmaries.  set 
forth  below  in  Sections  A.  B,  and  C,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  C^anization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Nasdaq  is  proposing  to  again  extend 
its  current  reduced  SelectNet  fees.  The 
reasons  for  Nasdaq's  prevailing 
SelectNet  fee  structure  were  fuUy 
explained  in  its  original  fee  structure 
proposal  filed  with  the  Commission  in 
February  of  this  year.^  Since  then, 
SelectNet  usage  has  continued  at 
significantly  elevated  levels,  averaging 
over  150.000  daily  executions  in 
SeptembOT  of  1998  and  180.000 


>  17  CFR  200.3O-3(a)(12). 
1 15  U.S.C  78«(b)(l). 
'17CFR240.19t>-4. 


*  See  Securities  Exchange  Act  RsImm  No.  39641 
(Febiutty  10. 1998),  63  FR  8241  (February  18, 
1998).  Nasdaq'*  current  reduced  fee  structure  was 
originaUy  approved  for  a  90-day  trial  period, 
commencing  the  day  the  propoeal  wras  published  in 
the  Federal  Bagialav.  The  reduced  fees  wen 
extended  in  May  and  Septamber  of  1996  and  would 
have  expired  on  November  30. 1998,  if  not 
extended  by  this  filing.  See  Secorities  Exchange  Act 
Releese  No.  40427  (September  10. 1996):  63  FR 
49724  (September  17. 1996). 
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executions  each  day  in  October  of  1998. 
As  such,  Nasdaq  believes  that  an 
extension  of  these  reduced  fees,  through 
March  31, 1999.  is  warranted.  Under  the 
proposed  extension,  SelectNet  fees 
would  continue  to  be  assessed  in  the 
following  manner:  (1)  $1.00  will  be 
charged  for  each  SelectNet  order  entered 
and  directed  to  one  particular  market 
participant  that  is  subsequently 
executed  in  whole  or  part:  (2)  no  fee 
will  be  charged  to  a  member  who 
receives  and  executes  a  directed 
SelectNet  order;  (3)  the  existing  $2.50 
fee  will  remain  in  effect  for  both  sides 
of  executed  SelectNet  orders  that  result 
firom  broadcast  messages;  and  (4)  a  $0.25 
fee  will  remain  in  effect  for  any  member 
who  cancels  a  SelectNet  order.  Nasdaq 
will  continue  to  monitor  and  review 
SelectNefactivity  to  determine  if  further 
extensions  of  its  reduced  SelectNet  fee 
structure  are  appropriate.  If  no  further 
action  is  taken,  SelectNet  fees  will 
revert  to  their  original  $2.50  per-side 
level  on  April  1, 1999. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
15A(b)(5)  of  the  Act,*  which  requires 
that  the  rules  of  the  NASD  provide  for 
the  equitable  allocation  of  reasonable 
dues,  fees  and  other  charges  among 
members  and  issuers  and  other  persons 
using  any  facility  or  system  that  the 
NASD  operates  or  controls. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organizations 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

This  filing  applies  to  the  assessment 
of  SelectNet  fees  to  NASD  members,  and 
thus  the  proposed  rule  change  is 
effective  immediately  upon  filing 
pursuant  to  Section  19(b)(3)(A){ii)  of  the 
Act  5  and  subparagraph  (e)(2)  of  Rule 
19b--4  under  the  Act  ^  because  the 
proposal  is  estabUshing  or  changing  a 
due,  fee  or  other  charge.  At  any  time 


within  60  days  of  the  filing  of  the 
proposed  rule  change,  the  Commission 
may  siunmarily  abrogate  such  rule  if  it 
appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
pubUc  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act.' 

TV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington.  D.C. 
20549.  Copies  of  the  Submission,  all 
subsequent  amendments,  all  v«rritten 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at* 
the  principal  office  of  the  NASD.  AU 
submissions  should  refer  to  File  No. 
SR-NASD-98-84  and  should  be 
submitted  by  January  8, 1999. 

For  the  Cbmniission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  98-33559  Filed  12-17-98;  8:45  am] 

BILUNQ  CODE  tOIO-OI-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

[CGD8-08-«7q 

Houston/Galveston  Navigation  Safety 
Advisory  Committee 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meetings. 


SUMMARY:  The  Houston/Galveston 
Navigation  Safety  Advisory  Committee 
(HOGANSAC)  and  its  two 
Subcommittees  (Waterways  and 
Navigation)  will  meet  to  discuss 


MS  U.S.C.  78o-3(b)(5). 
»15U.S.C.78s(b)(3KA). 
•17CFR240.19b-4(e)(2). 


'  In  reviewing  this  proposal,  the  Conimission  has 
considered  the  proposal's  impact  on  efficiency, 
competition,  and  capital  formation.  See  15  U.S.C. 
78c(f). 

•  17  CFR  200.30-3{a)(12). 


waterway  improvements,  aids  to 
navigation,  current  meters,  and  various 
other  navigation  safety  matters  affecting 
the  Houston/Galveston  area.  All 
meetings  will  be  open  to  the  public. 
DATES:  The  meeting  of  HOGANSAC  will 
be  held  on  Thursday,  January  28, 1999 
from  9  a.m.  to  approximately  1  p.m.  The 
meeting  of  the  Navigation 
Subcommittee  will  be  held  on 
Thursday,  January  14, 1999  at  9:00  a.m. 
and  immediately  following,  the 
Waterways  Subcommittee  will  meet. 
The  meetings  may  adjourn  early  if  all 
business  is  finished.  Members  of  the 
public  may  present  written  or  oral 
statements  at  the  meetings. 
addresses:  The  HOGANSAC  meeting 
will  be  held  in  the  conference  room  of 
the  Houston  Pilots'  Office,  8150  South 
Loop  East,  Houston,  Texas.  The 
subcommittee  meetings  will  be  held  at 
West  Gulf  Maritime  Association,  1717 
East  Loop,  Suite  200.  Houston.  Texas. 
FOR  FURTHER  INFORMATION  CONTACT: 
Captain  Wayne  Gusman.  Executive 
Director  of  HOGANSAC.  telephone 
(713)  671-5199,  or  Commander  Paula 
Carroll.  Executive  Secretary  of 
HOGANSAC,  telephone  (713)  671-5164. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act.  5 
U.S.C.  App.  2. 

Agendas  of  the  Meetings 

Houston/Galveston  Navigation  Safety 
Advisory  Committee  (HOGANSAC).  The 
tentative  agenda  includes  the  following: 

(1)  Opening  remarks  by  the 
Committee  Sponsor  (RADM  Pluta). 
Executive  Director  (CAPT  Gusman)  and 
chairman  (Tim  Leitzell). 

(2)  Approval  of  the  September  10, 
1998  minutes. 

(3)  Report  from  the  Waterways 
Subcommittee. 

(4)  Report  from  the  Navigation 
Subcommittee. 

(5)  Status  reports  on  Baytown  Tunnel 
removal.  Army  Corps  of  Engineers' 
dredging  projects  and  pipeline  safety 
and  conunents  and  discussions  from  the 
floor. 

(6)  New  business — ^VTS  Houston/ 
Galveston's  annual  "State  of  the 
Waterway"  address.  Year  2000 
Partnering,  and  an  electronic  navigation 
demonstration  by  ARINC. 

Subcommittee  on  Waterways.  The 
tentative  agenda  includes  the  following: 

(1)  Presentation  by  each  work  group 
of  its  accomplishments  and  plans  for  the 
future. 

(2)  Review  and  discuss  the  work 
completed  by  each  work  group. 

Subcommittee  on  Navigation.  The 
tentative  agenda  includes  the  following: 
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(1)  Presentation  by  each  work  group 
of  its  accomplishments  and  plans  for  the 
future. 

(2)  Review  and  discuss  the  work 
completed  by  each  work  group. 

Procedural 

All  meetings  are  open  to  the  public. 
Please  note  that  the  meetings  may 
adjourn  early  if  all  business  is  finished. 
Members  of  the  public  may  make  oral 
presentations  during  the  meetings. 

Information  on  Services  for  the 
Handicapped 

For  information  on  facilities  or 
services  for  the  handicapped  or  to 
request  special  assistance  at  the 
meetings,  contact  the  Executive  Director 
as  soon  as  possible. 

Dated:  December  2, 1998. 
AX.  Gerfin,  Jr., 

Captain,  U.S.  Coast  Guard,  Commander,  8th 
Coast  Guard  Dist.  Acting. 
(FR  Doc.  9&-33591  Filed  12-17-98;  8:45  am) 
BHJJNQ  OOOE  4t10-1S-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  NoUca  No.  PE-0ft-2e] 

Petitions  for  Waiver;  Sunmiary  of 
Petitions  Received;  Dispositions  of 
Petitions  issued 

AOBCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  petitions  for  waivers 
received  and  of  dispositions  of  prior 
petitions. 


SUMMARY;  This  notice  contains  the 
summary  of  a  petition  requesting  a 
waiver  for  a  period  of  up  to  eighteen 
(18)  days,  that  is,  imtil  January  18, 1999, 
from  the  December  31, 1998  noise 
compliance  requirements  of  14  CFR  part 
91,  §  91.867.  Hhis  request  for  a  waiver 
is  submitted  pursuant  to  §  91.871.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of,  and  participation 
in,  this  aspect  of  FAA's  regulatory 
activities.  Neither  publication  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in  the  summary  is  intended 
to  affect  the  legal  status  of  any  petition 
or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  January  4, 1999. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  CAGC- 
200),  Petition  Docket  No.  29423, 800 


Independence  Avenue,  SW., 
Washington,  DC  20591. 

Conmients  may  also  be  sent 
electronically  to  the  following  internet 
address:  9-NPRM-CMTSefaa.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  me  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-2Q0),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Stubblefield  (202)  267-7624  or 
Brenda  Eichelberger  (202)  267-7470 
Office  of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591. 

Tliis  notice  is  published  pursiiant  to 
paragraphs  (c),  (e)  and  (g)  of  §  11.27  of 
part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington,  DC,  on  Deceml>er 
14, 1998. 
Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 
(FR  Doc.  98-33599  Filed  12-17-98;  8:45  am] 

aiLLMO  CODE  4»10-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Air  Traffic  Procedures  Advisory 
Committee 

AOENdV:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 

summary:  The  FAA  is  issuing  this  notice 
to  advise  the  public  that  a  meeting  of 
the  Federal  Aviation  Administration  Air 
Traffic  Procedures  Advisory  Committee 
(ATP AC)  Will  be  held  to  review  present 
air  traffic  control  procedures  and 
practices  for  standardization, 
clarification,  and  upgrading  of 
terminology  and  procedures. 
DATES:  The  meeting  will  be  held  on 
January  11-14, 1999,  from  9  a.m.  to  5 
p.m.  each  day. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Palm  Beach  Airport  Hilton,  150 
Australian  Avenue,  West  Palm  Beach, 
Florida  33406. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Eric  Harrell,  Executive  Director, 
ATP  AC,  En  Route/Terminal  Operations 
and  Procedures  Division,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  telephone  (202) 
267-3725. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  10(a)(2)  of  the  Federal 


Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.2),  notice  is  hereby 
given  of  a  meeting  of  the  ATPAC  to  be 
held  January  11-14, 1999,  at  Palm 
Beach  Airport  Hihon,  150  Australian 
Avenue,  West  Palm  Beach,  Florida 
33406. 

The  agenda  for  this  meeting  will 
cover:  a  continuation  of  the  Conunittee's 
review  of  present  air  traffic  control 
procedures  and  practices  for 
standardization,  clarification,  and 
upgrading  of  terminology  and 
procedures.  It  will  also  include: 

1.  Approval  of  Kfinutes. 

2.  Submission  and  Discussion  of 
Areas  of  Concern. 

3.  Discussion  of  Potential  Safety 
Items. 

4.  Report  bom  Executive  Director. 

5.  Items  of  Interest. 

6.  Discussion  and  agreement  of 
location  and  dates  for  subsequent 
meetings. 

Attendance  is  open  to  the  interested 
public  but  limited  to  the  space 
available.  With  the  approval  of  the 
Chairperson,  members  of  the  public  may 
present  oral  statements  at  the  meeting. 
Persons  desiring  to  attend  and  persons 
desiring  to  present  oral  statements 
should  notify  the  person  listed  above 
not  later  than  January  8, 1999.  The  next 
quarterly  meeting  of  the  FAA  ATPAC  is 
planned  to  be  held  fiom  April  19-22, 
1999,  in  Washington,  DC. 

Any  member  of  the  public  may 
present  a  written  statement  to  the 
Committee  at  any  time  at  the  address 
given  above. 

Issued  in  Washington,  DC,  on  December 
11. 1998. 
EricHaneU. 

Executive  Director,  Air  Traffic  Procedures 
Advisory  Committee. 
(FR  Doc.  98-33601  Filed  12-17-98;  8:45  am] 

BIUJNQ  OOOE  4«ie-t»-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Doefcat  No.  NHT8A-«S-3813;  Notica  2] 

General  Motors  Corporation;  Grant  of 
Application  for  Declaion  of 
Inconaequential  Noncompliance 

General  Motors  Corporation  (CM)  has 
determined  that  blackout  paint  on  the 
rear  window  of  the  1997  CM  EVl 
(electric  vehicle)  may  cause  the  center 
high-mounted  stop  lamp  (CHMSL)  to 
fail  to  meet  the  photometric 
requirements  of  Federal  Motor  Vehicle 
Safiaty  Standard  (FMVSS)  No.  108— 
Lamps,  Reflective  Devices  and 
Associated  Equipment.  Pursuant  to  49 
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U.S.C.  §  30120,  GM  has  petitioned  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  for  a  decision 
that  the  noncompliance  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety.  GM  submitted  a 
noncompliance  notification  to  the 
agency  pursuant  to  49  CFR  part  573, 
"Defects  and  Noncompliance  Reports." 

A  notice  of  receipt  of  the  application 
was  published  in  the  Federal  Register 
(63  FR  33433)  on  June  18. 1998. 
Opportimity  was  afforded  for  comments 
until  July  20, 1998.  No  comments  were 
received. 

Between  August  1996  and  Jime  1997, 
the  petitioner  produced  624  model  yest 
1997  EVl  electric  cars  that  have 
CHMSLs  that  fail  to  meet  all  the 
requirements  mandated  by  FMVSS  No. 
108.  GM  claimed  that  only  290  of  these 
vehicles  are  in  the  field  and  outside  of 
GM's  control.  The  other  vehicles  are 
within  GM's  control  and  GM  states  they 
will  be  remedied  before  deUvery  to 
retail  customers. 

Specifically,  Figiue  10— Photometric 
Requirements  of  Center  High-Mounted 
Stop  Lamps,  of  FMVSS  No.  108  lists  the 
photometric  requirements  for  CHMSLs. 
GM  states  that  the  EVl  CHMSL  by  itself 
meets  these  requirements.  GM  states 
however  that,  when  the  CHMSL  is 
installed  on  the  vehicle,  the  blackout 
paint  on  the  rear  window  may  obscure 
a  portion  of  the  CHMSL's  photometric 
output.  GM  states  that  if  the  worst  case 
build  condition  were  present  on  a 
vehicle,  blackout  paint  would  obscure 
the  portion  of  the  CHMSL 
corresponding  to  the  5D  (5  degrees 
below  horizontal  on  the  verti^ 
centerline  of  the  lamp)  photometric 
requirement. 

The  petitioner  beUeved  that  this 
noncompUance  is  inconsequential  to 
motor  vehicle  safety  for  the  following 
reasons: 

1.  The  EVl  sits  low  to  the  groimd,  so 
light  provided  by  the  CHMSL  is  visible 
to  drivers  of  other  vehicles,  even  with 
the  bottom  of  the  CHMSL  obscured.  The 
specified  range  of  photometric  output 
for  a  CHMSL,  fi^om  lOU  to  5D,  was 
developed  from  SAE  J186a  and  is 
presimiably  intended  to  allow 
manufacturers  latitude  in  locating 
CHMSLs  for  the  myriad  of  vehicle 
designs,  while  assuring  sufficient  signal 
light  to  drivers  of  following  v^cles. 
Because  the  EVl  CHMSL  is  so  low  to 
the  ground,  the  5D  angle  is  far  less 
significant  to  following  drivers  than  it 
would  be  if  mounted  hi^tor. 

2.  A  perceived  benefit  of  the  CHMSL 
is  the  abihty  it  provides  following 
drivers  to  see  through  intervening 
vehicles.  Because  the  EVl  and  its 
CHMSL  are  low  to  the  ground,  a 


following  driver's  ability  to  see  the 
CHMSL  through  intervening  vehicles  is 
not  compromised  by  the  lost  light  at  the 
lower  portion  of  the  CHMSL. 

3.  To  reduce  aerod3mamic  drag,  the 
EVl  was  designed  to  be  extremely 
narrow.  As  a  consequence  of  its  narrow 
profile,  the  stop  lamps  are  in  close 
proximity  to  the  CHMSL  (510  mm  from 
the  center  of  the  brake  lamp  to  the 
center  of  the  CHMSL).  This  minimizes 
the  effect  of  the  obscured  portion  of  the 
CHMSL. 

4.  Except  for  5D,  the  EVl  CHMSL 
meets  all  other  requirements  of  FMVSS 
No.  108,  and  the  photometric  output  of 
the  stop  lamps,  which  are  supplemented 
by  the  CHMSL,  far  exceed  the  FMVSS 
No.  108  minimum  require^ients. 

5.  GM  is  not  aware  of  any  accidents, 
injiu'ies,  owner  complaints  or  field 
reports  related  to  this  issue. 

Additionally  GM  provided  two  figures 
as  part  of  its  petition  (available  in  the 
public  do€:ket)  that  illustrate  rear  brake 
light  visibility  to  following  vehicle 
drivers  to  support  its  claims  for 
inconsequentiahty. 

Only  290  EVl  vehicles  in  the  field 
were  affected,  with  the  others  being 
brought  into  compliance,  and  only  in 
limited  conditions  could  a  CHMSL 
problem  be  perceived  by  a  driver  of  a 
following  vehicle.  In  addition,  the  stop 
lamps  on  these  vehicles  far  exceed  the 
minimum  photometric  performance 
levels  for  stop  lamps  the  agency  does 
not  deem  this  specific  noncompliance  to 
have  a  consequential  effect  on  safety. 

In  consideration  of  the  foregoing. 
NHTSA  has  decided  that  the  applicant 
has  met  its  burden  of  persuasion  that 
the  noncompliance  it  described  above  is 
inconsequential  to  motor  vehicle  safety. 
Accordingly,  its  application  is  granted, 
and  the  applicant  is  exempt  from 
providing  the  notification  of  the 
noncompliance  that  is  required  by  49 
U.S.C.  30118.  and  the  remedy  that  is 
required  by  49  CFR  301 20. 

(49  U.S.C.  30118  and  30120;  delegations  of 
authority  at  49  CFR  1.50  and  501.8) 

Issued  December  14, 1998. 
L.  Robot  Shelton, 

Associate  Administrator  for  Safety 
Performance  Standards. 
(FR  Doc.  98-33546  Filed  12-17-«8;  8:45  am] 
BILUNG  COOE  4*10-6»-P 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Tranaportalion  Board 

[STB  Docket  No.  MC-f -209iq 

Petsr  Pan  Bus  Unas,  Inc.— Pooling- 
Greyhound  Unas,  Inc. 

AGENCY:  Surface  Transportation  Board, 
DOT. 

ACTION:  Notice  tentatively  approving  an 
amendment  to  a  pooling  agreement. 

SUMMARY:  The  Board  tentatively 
approves  an  amendment  to  the 
previously  approved  operations  pooling 
agreement  between  Peter  Pan  Bus  Lines, 
Inc.  (Peter  Pan),  of  Springfield,  MA,  and 
Greyhoimd  Lines,  Inc.  (Greyhound),  of 
Dallas,  TX  (collectively,  applicants), 
involving  their  routes  between  Albany, 
NY,  and  Boston,  MA.  If  no  opposing 
comments  are  timely  filed,  this  notice 
will  be  the  final  Board  action.  If 
opposing  comments  are  timely  filed, 
this  tentative  approval  will  be  deemed 
vacated,  and  the  Board  will  consider  the 
comments  and  any  repUes  and  will 
issue  a  further  decision  on  the 
amendments. 

DATES:  Comments  are  due  by  January  7. 
1999,  and.  if  comments  are  filed, 
applicants'  reply  is  due  by  January  19, 
1999. 

ADDRESSES:  Send  an  original  and  10 
copies  of  comments  referring  to  STB  No. 
MC-F-2G913  to:  Surface  Transportation 
Board,  Office  of  the  Secretary,  Case 
Control  Unit,  1925  K  Street.  N.W.. 
Washington.  £)C  20423-0001.  In 
addition,  send  one  copy  of  comments  to 
applicants'  representatives:  Jeremy 
Kahn.  Suite  810, 1730  Rhode  Island 
Avenue,  N.W.,  Washington,  DC  20036; 
and  Fritz  R.  Kahn,  Suite  750  West,  1100 
New  York  Avenue,  N.W.,  Washii^on. 
DC  20005-3934. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon,  (202)  565-1600.  (TDD  for 
the  hearing  impaired:  (202)  565-1695.] 
SUPPLEMENTARY  INFORMATION:  This 
pooling  agreement  was  approved,  as 
originally  proposed,  by  decision  served 
Jidy  8, 1998,  covering  motor  passenger 
and  express  operations  between  Allrany 
and  Boston.  Applicants  have  filed  a 
petition  to  modify  the  terms  of  the 
agreement  with  respect  to  when 
authorized  service  pursuant  to  this 
agreement  will  commence  and  to 
specify  that  Greyhoimd  shall  operate 
those  schedules  operating  between 
Boston  and  Albany  with  intermediate 
service  at  Newton  and  Worcester.  MA, 
while  Peter  Pan  shall  operate  those 
schedules  operating  between 
Springfield  and  Albany  with 
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ntermediate  service  at  Lee,  Lenox,  and 
*ittsfield,  MA. 

We  have  reviewed  the  proposed 
unendment  and  will  approve  the 
requested  modifications.  While  it 
ippears  that  these  modifications  will 
sontinue  to  foster  improved  service  and 
sconomy  of  operation,  it  does  not 
appear  that  either  of  the  modifications 
would  unreasonably  restrain 
competition  in  the  affected 
transportation  market  or  within  the 
affected  service  area  to  any  material 
extent.  Accordingly,  we  will  tentatively 
approve  the  amendment  pending  the 
iling  of  comments  as  discussed  above, 
r  (Copies  of  the  petition  to  amend  the 
pooling  agreement  may  be  obtained  bee 
of  charge  by  contacting  applicants' 
representatives. 

Board  decisions  and  notices  are 
available  on  our  website  at 
WWW.STB.DOT.GOV." 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
anvironment  or  die  conservation  of 
aner^  resources. 

It  IS  ordered: 

1.  The  proposed  amendment  to  this 
pooling  agreement  is  approved  and 
authorized,  subject  to  the  filing  of 
opposing  comments. 

2.  If  timely  opposing  comments  are 

filed,  the  findings  made  in  this  decision 

will  be  deemed  as  having  been  vacated. 

3.  lliis  decision  will  be  effective  on 
January  7, 1999,  unless  timely  opposing 
comments  are  filed. 

4.  A  copy  of  this  decision  will  be 
served  on  Uie  Department  of  Justice, 
Antitrust  Division,  10th  Street  k 
Pennsylvania  Avenue,  N.W., 
Washington,  DC  20530. 

Decided:  Decemher  9, 1998. 

By  the  Board,  Cliairman  Morgan  and  Vice 
Chairman  Owen. 
VanMui  A.  Wiliiams, 
Secretary. 

[FR  Doc.  98-33461  Filed  12-17-98;  8:45  am] 
■UMQ  OOOE  4t1S-0l>-^ 


DEPARTMENT  OF  TRANSPORTATION 

Surface  TransportatioivBoard 

[STB  Doelwt  Nos.  MC-F-20904.  MC-F- 
2090S,  and  MC-f-20912] « 

Patar  Pan  Sua  Unaa,  Inc.— Pooling— 
Qrayhound  Unaa,  Inc. 

agency:  Surface  Transportation  Board. 

DOT. 

action:  Notice  tentatively  approving 

amendments  to  pooling  agreements. 


summary:  The  Board  tentatively 
approves  certain  minor  and  conforming 
amendments  to  previously  approved 
operations  and  revenue  pooling 
agreements  between  Peter  Pan  Bus 
Lines,  Inc.  (Peter  Pan),  of  Springfield, 
MA,  and  Greyhound  Lines,  Inc. 
(Greyhound),  of  Dallas,  iX.  (collectively, 
applicants),  involving  routes  between 
New  York,  NY,  and  Philadelphia.  PA. 
Washington.  DC,  Boston  and 
Springfield,  MA.  If  no  opposing 
comments  are  timely  filed,  this  notice 
will  be  the  final  Board  action.  If 
opposing  comments  are  timely  filed, 
this  tentative  approval  will  be  deemed 
vacated,  and  the  Board  will  consider  the 
comments  and  any  replies  and  will 
issue  a  further  decision  On  the 
amendments. 

DATES:  Comments  are  due  by  January  7, 
1999,  and.  if  comments  are  filed, 
applicants'  reply  is  due  by  January  19, 
1999. 

ADDRESSES:  Send  an  original  and  10 
copies  of  comments  referring  to  STB 
Docket  No.  MC-F-20904  et  al.  to: 
Surface  Transportation  Board,  Office  of 
the  Secretary,  Case  Control  Unit,  1925  K 
Street,  NW.  Washington,  DC  20423- 
0001.  In  addition,  send  one  copy  of 
comments  to  applicants' 
representatives:  Jeremy  Kahn,  Suite  810, 
1730  Rhode  Island  Avenue,  NW, 
Washington,  DC  20036:  and  Fritz  R. 
Kahn.  Suite  750  West,  1100  New  York 
Avenue.  NW,  Washington,  DC  20005- 
3934. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon,  (202)  565-1600.  (TDD  for 
the  hearing  impaired:  (202)  565-16d5.) 
SUPPLEMENTARY  INFORMATION:  The 
pooling  agreements  originally  proposed 
were  approved  by  separate  decisions  in 
these  proceedings,  served  Jime  30, 1997. 
in  STB  Docket  No.  MC-F-20904,  April 
29, 1998,  in  STB  Docket  No.  MC-F- 
20908,2  and  February  12, 1998,  in  STB 
Docket  No.  MC-F-20912.  The 
agreements  cover  separate,  but 
connecting,  routes,  respectively, 
between  New  York  City  and 
Philadelphia,  Washington,  DC,  and 
Boston  and  Springfield. 

The  terms  of  these  agreements 
differed  somewhat,  and  in  preparation 
for  implementation  of  the  three 
agreements.  appUcants  have  filed  a 
petition  to  modify  the  terms  of  the 
agreements,  both  so  as  to  conform  the 


'  TheM  ptocaedingf  are  not  coiuoIidatMl.  A 
•iiigia  dadcion  is  being  issued  far  administiativa 
convanlance. 


'  Approval  of  tliis  agreement  was  conditioned 
upon  applicants'  submitting  to  ttte  Board  and 
serving  on  the  U.S.  Department  of  Justice,  Antitrust 
Division,  at  5-month  intervals  for  3  years,  data  on 
the  fues  cfaaiged  by  Peter  Pan  and  Greyhound  for 
passenger  service  bet%veen  New  York  City  and 
Washi^ton.  DC  The  action  in  this  decision  makes 
no  change  in  this  ctmdition.  and  it  remains  in  full 
foroB  and  eSect.  as  originally  imposed, 


langtiage  of  the  earlier  agreements  to  the 
approved  language  of  the  later  ones,  and 
to  make  certain  minor  modifications,  in 
order  to  ensure  that  the  three 
agreements  are  consistent  with  one 
another. 

The  subject  matters  of  the 
amendments  include:  Points  of  sale  of 
tickets;  treatment  of  shortfalls  in 
operating  mileage:  processing  of  baggage 
and  express  claims;  placement  of  signs 
at  bus  stations  and  terminals; 
deductions  of  fees  and  charges  bom  the 
pooled  revenues;  apportionment  of 
package  express  revenues;  terminal 
costs;  implementation  dates; 
elimination  of  Greyhoimd's  right  of  first 
refusal  to  acquire  the  stock  of  Peter  Pan; 
sharing  of  advertising  expenses;  and 
remedies  for  default.  While  it  appears 
that  these  amendments  will  continue  to 
foster  improved  service  and  economy  of 
operation,  it  does  not  appear  that  any  of 
these  subjects  will  have  any  significant 
effect  upon  competition  in  the  affected 
transportation  maricets,  and, 
accoidingly,  we  find  nothing  to  suggest 
that  these  amendments  would  restrain 
competition  within  the  affected  service 
areas.  Accordingly,  we  will  tentatively 
approve  the  amendments  pending  the 
filing  of  comments  as  discussed  above. 

Copies  of  the  petition  to  amend  the 
pooling  agreements  may  be  obtained 
bee  of  charge  by  contacting  applicants' 
representatives. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

It  is  ordered: 

1.  The  proposed  amendments  to  these 
pooling  agreements  are  approved  and 
authorized,  subject  to  the  filing  of 
opposing  comments. 

2.  If  timely  opposing  comments  are 
filed,  the  findings  made  in  this  decision 
will  be  deemed  as  having  been  vacated. 

3.  This  decision  will  be  effective  on 
January  7, 1999,  unless  timely  opposing 
comments  are  filed. 

4.  A  copy  of  this  decision  will  be 
served  on  the  Department  of  Justice. 
Antitrust  Division,  10th  Street  & 
Pennsylvania  Avenue.  NW,  Washington. 
DC  20530. 

Decided:  December  9, 1998. 

By  the  Board.  Chairman  Morgan  and  Vice 
Chairman  0%ven. 
V«niMiA.«nmau, 
Secretary. 
(FR  Doc  98-33464  FUed  12-17-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Ex  Pan»  No.  290  (Sub  No.  5)  (9»- 
1)1 

QuartBfly  Rail  Cost  Adjustment  Factor 

AGENCY:  Surface  Transportation  Board, 
DOT. 

ACnON:  Approval  of  rail  cost  adjustment 
factor. 

SUMMARY:  The  Board  has  approved  the 
first  quarter  1999  rail  cost  adjustment 
factor  (RCAF)  and  cost  index  filed  by 
the  Association  of  American  Railroads. 
The  fiirst  quarter  1999  RCAF 
(Unadjusted)  is  0.996.  Hie  first  quarter 
1999  RCAF  (Adjusted)  is  0.599.  The  first 
quarter  1999  RCAF-5  is  0.603. 
EFFECTIVE  DATE:  January  1, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  H. 
Jeff  Warren,  (202)  565-1549.  TDD  for 
the  hearing  impaired:  (202)  565-1695. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  E)C  NEWS  & 
DATA,  INC..  Suite  210. 1925  K  Street, 
NW,  Washington,  DC  20423-0001. 
telephone  (202)  289-4357.  [Assistance 
for  the  hearing  impaired  is  available 
through  TDD  services  (202)  565-1695.] 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  energy  conservation. 

Pursuant  to  5  U.S.C.  605(b).  we 
conclude  that  our  action  wiU  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act. 

Decided:  December  10. 1998. 

By  the  Board.  Qiaiiman  Morgan  and  Vice 
Chairman  Owen. 

Vemon  A.  Williams, 

Secretary. 

[FR  Doc.  98-33462  Filed  12-17-98;  8:45  am) 

nUMQ  OOOC  4t1S-l»-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
(STB  Doctot  No.  AB-103  (Sub-No.  1^] 

The  Kansas  City  Southern  Railway 
Company— Adverse  Discontinuance 
Application— A  Line  of  Arkansas  and 
Missouri  Railroad  Company 

On  November  30. 1998,  Arkansas  and 
Missouri  Railroad  Company  (AMR)  filed 
an  application  under  49  U.S.C.  10903 
requesting  that  the  Surface 
Transportation  Board  (Board)  find  that 


die  public  convenience  and  necessity 
require  and  permit  the  discontinuance 
of  trackage  rights  held  by  The  Kansas 
City  Southern  Railroad  Company  (KCS) 
over  a  line  of  rulroad  owned  by  AMR, 
extending  from  AMR  milepost  417.0 
near  the  crossing  of  Navy  Road  in  Fort 
Smith,  AR,  to  AMR  milepost  422.5  near 
the  overpass  of  Arkansas  Highway  540 
in  Fort  Smith,  AR,  a  distance  of 
approximately  5.5  miles,  in  Sebastian 
County,  AR,  and  LeFlore  County,  OK^ 
The  line  includes  the  station  of  South 
Fort  Smith,  AR,  at  milepost  422.5  and 
traverses  United  Sates  Postal  Service 
Zip  Codes  72901  and  74901. 

AMR  states  that  it  is  filing  this 
application  because  it  contends  that 
KCS  has  breached  the  terms  of  their 
trackage  rights  agreement  by  failing  to 
properly  maintain  the  line.  It  argues, 
however,  that  no  service  will  be  lost  and 
that  there  will  be  no  adverse  impact  on 
overhead  shippers  or  communities 
because  all  bridge  traffic  formerly 
handled  by  KCS  can  be  handled  by 
AMR  crews.  In  a  decision  served 
November  24. 1998.  AMR  was  granted 
a  waiver  of  certain  filing  requirements 
in  49  CFR  1152.22.  except  to  the  extent 
the  filing  requirements  concern 
information  about  service  to  overhead 
shippers.  In  a  separate  decision  served 
December  14, 1998,  AMR's  motion  for  a 
protective  order  covering  certain  traffic 
data  and  contractual  terms  was  granted. 

In  an  application  by  a  third  party  for 
a  determination  that  the  public 
convenience  and  necessity  permits  the 
discontinuance  of  operations  over  a 
line,  the  issue  before  the  Board  is 
whether  the  public  interest  requires  that 
the  service  in  question  be  retained. 

The  line  does  not  contain  federally 
granted  rights-of-way.  Any 
documentation  AMR's  possession  will 
be  made  available  promptly  to  those 
requesting  it.  AMR's  entire  case  for 
adverse  discontinuance  was  filed  with 
the  application. 

The  interest  of  railroad  employees 
will  be  protected  by  the  conditions  set 
forth  in  Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen,  360 1.CC.  91 
(1979). 

Persons  opposing  the  proposed 
adverse  discontinuance  who  wish  to 
participate  actively  and  fully  in  the 
process  should  file  a  protest  by  January 
14. 1999.  Persons  who  may  oppose  the 
discontinuance  but  who  do  not  wish  to 
participate  fully  in  the  process  by 
submitting  verified  statements  of 
witnesses  containing  detailed  evidence 
should  file  comments  by  January  14. 
1999.  Parties  seeking  information 
concerning  the  filing  of  protests  should 
refer  to  section  1152.25.  AMR's  reply  to 
any  opposing  statements  is  due  January 


29. 1999.  Because  this  is  a 
discontinuance  proceeding  and  not  an 
abandonment,  trail  use/rail  banking  and 
public  use  requests  are  not  appropriate. 
Likewise,  the  proceeding  is  exempt  bom 
environmental  reporting  requirements 
under  49  CFR  1105.6(c)(6)  and  from 
historic  reporting  requirements  imder 
49  CFR  1105.8(b)(3). 

Written  comments  and  protests  must 
indicate  the  proceeding  designation  STB 
Docket  No.  AB-103  (Sub-No.  14)  and 
must  be  sent  to:  (1)  Surface 
Transportation  Board,  Office  of  the 
Secretary,  Case  Control  Unit,  1925  K 
Street,  N.W.,  Washington.  DC  20423- 
0001;  and  (2)  Mark  H.  Sidman,  1350 
New  York  Avenue.  N.W.,  Suite  800, 
Washington,  D.C.  20005-4797.  The 
original  and  10  copies  of  all  comments 
or  protests  shall  be  filed  with  the  Board 
with  a  certificate  of  service.  Except  as 
otherwise  set  forth  in  part  1152,  every 
document  filed  with  the  Board  must  be 
served  on  all  parties  to  the  adverse 
discontinuance  proceeding.  49  CFR 
1104.12(a). 

Persons  seeking  further  information 
concerning  the  adverse  discontinuance 
procedures  may  contact  the  Board's 
Office  of  Public  Services  at  (202)  565- 
1592  or  refer  to  the  full  abandonment  or 
discontinuance  regulations  at  49  CFR 
part  1 152.  [TDD  for  the  hearing 
impaired  is  available  at  (202)  565-1695.] 

A  copy  of  the  application  will  be 
available  for  public  inspection  at  306  E. 
Emma,  Springdale,  AR  72764  and  1301 
N.  4th  Street.  Fort  Smith,  AR  72901. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  Decemlwr  14, 1998. 

By  the  Board.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vemon  A.  Williams, 
Secretary. 
|FR  Doc.  98-33463  Filed  12-17-98;  8:45  am] 

BM.LMO  CODE  4»1S-0»-P 


UNITED  STATES  INFORMATION 
AGENCY 

Proposed  Collection;  Comment 
Request 

AGENCY:  United  States  Information 
Agency. 

ACTION:  Proposed  Collection;  Comment 
Request. 

SUMMARY:  The  United  States  Information 
Agency,  as  part  of  its  continuing  effort 
^o  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  comment  on 
an  information  collection  requirement 
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c  onceming  the  public  use  form  entitled 
College  and  University  Affiliations 
program,"  under  OMB  control  number 
:  116-0179.  This  request  for  comment  is 
I  eing  made  pursuant  to  the  Paperwork 
1  ieducUon  Act  of  1995  (Pub.  L.  104-13; 
^  4  U.S.C.  3506(c)(2)(A)l.  The 
i  iformation  collection  activity  involved 
\  nth  this  program  is  conducted 
]  lursuant  to  the  mandate  given  to  the 
Jnited  States  Information  Agency 
USIA)  under  the  terms  and  concUtions 
if  the  Mutual  Educational  and  Cultural 
Exchange  Act  of  1961,  Public  Law  87- 
;;56. 

lATES:  Comments  are  due  on  or  before 
'ebruary  16, 1999. 

( iOPlES:  Copies  of  the  Request  for 

( Clearance  (OMB  83-1),  supporting 

!  tatement,  and  other  documents  that 

^  vill  be  submitted  to  OMB  for  approval 

1  nay  be  obtained  from  the  USIA 

( clearance  Officer.  Comments  should  be 

I  iubmitted  to  the  Office  of  Information 

i  ind  Regulatory  Affairs  of  OMB, 

.  Attention:  Desk  Officer  for  USIA,  and 

( ilso  to  the  USIA  Clearance  Officer. 

I  OR  FURTHER  INFORMATION  CONTACT: 
'  Tie  Agency  Clearance  Officer,  Ms. 
eannette  Giovetti,  United  States 
nformation  Agency,  M/AOL,  301 
'ourth  Street,  SW,  Washington,  DC 
:0547,  internet  address: 
GiovettUSIA.GOV,  telephone:  (202) 
)19-4408;  and  for  OMB  review:  Ms. 
/ictoria  Wassmer,  Office  of  Information 
ind  Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Docket 
jbrary.  Room  10202,  NEOB, 
Vashington,  DC  20503,  Telephone  (202) 
195-5871. 

SUPPLEMENTARY  INFORMATION:  Public 
«porting  burden  for  this  collection  of 
nformation  (Paper  Work  Reduction 
Project:  OMB  No.  3116-0179)  is 
»timated  to  average  thirty  (30)  hours 
jer  response,  including  the  time  for ' 
■eviewring  instructions,  searching 
jxisting  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
:ompleting  and  reviev«ng  the  collection 
jf  information.  Responses  are  voluntary 
md  respondents  will  be  required  to 
"espond  only  one  time. 

Comments  are  requested  concerning 
a)  Whether  the  proposed  collection  of 
nformation  is  necessary  for  the  proper 
lerformance  of  the  agency,  including 
whether  the  information  has  practical 
itility;  (b)  the  accuracy  of  the  Agency's 
lurden  estimates;  (c)  ways  to  enhance 
he  quaUty,  utility,  and  clarity  of  the 
nformation  collected;  and  (d)  ways  to 
ninimize  the  burden  of  the  collection  of 
nformation  on  the  respondents, 
ncluding  the  use  of  automated 


collection  techniques  or  other  forms  of 
information  technology. 

Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information  to  the  United 
States  Information  Agency,  M/AOL,  301 
Fourth  Street,  SW,  Washington.  DC 
20547;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Docket 
Library,  Room  10202,  NEOB, 
Washington,  DC  20503. 

Title:  "College  and  University 
Affiliations  Program." 

Current  Action:  USIA  is  requesting 
approval  for  a  revision  to  the  total 
annual  burden  hours  and  three-year 
extension  of  the  information  collection 
entitled,  "College  and  University 
Affiliations  Program,"  under  OMB 
control  number  3116-0179  which 
expires  March  31, 1999. 

Form  Numbers:  None. 

Abstract:  Under  the  College  and 
University  Affiliations  Program,  USIA 
offers  grants-in-aid  to  support  the 
development  or  enhancement  of 
institutional  partnerships  between  U.S. 
and  foreign  colleges  and  universities. 
The  program  promotes  mutual 
understanding,  strengthens  research  and 
teaching  capabilities,  and  improves  the 
academic  curricula. 

Proposed  Frequency  of  Responses: 

No.  of  Respondents:  86. 

Recordkeeping  Hours:  30. 

Total  Annual  Burden  Hours:  2,580. 

Dated:  December  15, 1998. 
Rose  Royal, 

Federal  Register  Liaison. 

[FR  Doc.  98-33570  Filed  12-17-98;  8:45  am) 

BILUNG  CODE  823IM>1-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0501] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportimity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 


information,  including  each  proposed 
reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired,  and  allow 
60  days  for  public  comment  in  response 
to  the  notice.  This  notice  solicits 
comments  for  information  needed  to 
properly  maintain  Veterans  Mortgage 
Life  Insurance  accounts. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  February  16. 1999. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger.  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420.  Please  refer 
to  "OMB  Control  No.  2900-0501"  in 
any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C,  3501-3520),  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information.  VBA  invites 
comments  on:  (1)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title  and  Form  Numbers:  Veterans 
Mortgage  Life  Insurance  Inquiry.  VA 
Form  29-0543. 

OMB  Control  Number:  2900-0501. 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Abstract:  The  information  collected 
from  the  veteran  is  used  by  VBA  in  the 
maintenance  of  Veterans  Mortgage  Life 
Insurance  accounts. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  45  hours. 

Estimated  Average  Burden  Per 
Respondent:  5  minutes. 
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Frequency  of  Response:  Generally  one 
time. 

Estimated  Number  of  Respondents: 
540. 

Dated:  November  5, 1998. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
|FR  Doc.  98-33531  Filed  12-17-98;  8:45  am) 

BILLING  COOE  S32O-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  2900-0503] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Afiiairs  (VA),  is  announcing  an 
opportxuiity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired,  and  allow 
60  days  for  public  comment  in  response 
to  the  notice.  This  notice  solicits 
comments  for  information  needed  to 
determine  continuing  eligibility  for 
Veterans  Mortgage  Life  Ininurance. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  February  16, 1999. 
ADDRESSES:  Submit  written  conunents 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs.  810  Vermont  Avenue, 
NW.  Washington,  DC  20420.  Please  refer 
to  "OMB  Control  No.  2900-0503"  in 
any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C, 
3501 — 3520).  Federal  agencies  must 
obtain  approval  bom  the  Office  of 
Managementaad  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 


With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  juid  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title  and  Form  Numbers:  Veterans 
Mortgage  Life  Insurance  Change  of 
Address  Statement,  VA  Form  29-0563. 

OMB  Control  Number:  2900-0503. 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Abstract:  The  form  is  used  to  inquire 
about  a  veteran's  continued  ownership 
of  the  property  issued  under  Veterans 
Mortgage  Life  Insurance  when  an 
address  change  for  the  veteran  is 
received.  The  information  collected  is 
used  in  determining  whether  continued 
Veterans  Mortgage  Life  Insurance 
coverage  is  applicable  since  the  law 
granting  this  insurance  provides  that 
coverage  terminates  if  the  veteran  no 
longer  owns  the  property. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  20  hours. 

Estimated  Average  Burden  Per 
Respondent:  5  minutes. 

Frequency  of  Response:  Generally  one 
time. 

Estimated  Number  of  Respondents: 
240. 

Dated:  November  5. 1998. 

By  direction  of  the  Secretary. 
Donald  L.  Neikon, 

Director,  Information  Management  Service. 
IFR  Doc.  98-33532  Filed  12-17-98;  8:45  am] 
MLUNQ  COOE  S320-41-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0076] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 


(44  U.S.C,  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instnunent. 
DATE:  Comments  must  be  submitted  on 
or  before  January  19, 1999. 
For  further  information  or  a  copy  of  the 
submission  contact:  Ron  Taylor, 
Information  Management  Service 
(045 A4),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW, 
Washington,  DC  20420,  (202)  273-8015 
or  FAX  (202)  273-5981.  Please  refer  to 
"OMB  Control  No.  2900-0076." 

SUPPLEMENTARY  INFORMATION: 

Title  and  Form  Number:  Request  to 
Creditor  Regarding  Applicant's 
Indebtedness,  VA  Form  Letter  26-250. 

OMB  Control  Number:  2900-0076. 
Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Abstract:  The  form  letter  is  used  to 
obtain  credit  information  from  landlords 
and  creditors  of  veterans-applicants  for 
guaranteed  loans,  prospective 
purchasers  of  VA-acquired  properties 
and  potential  assumers  of  guaranteed 
loans  in  release  of  liability  and 
substitution  of  entitlement  cases. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  July 
13, 1998  at  page  37625. 

Affected  Public:  Individuals  or 
households. 

Affected  Public:  Business  or  other  for- 
profit — Individuals  or  households. 

Estimated  Annual  Burden:  7,500 
hours. 

Estimated  Average  Burden  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  Generally 
one-time. 

Estimated  Number  of  Respondents: 
45,000. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  Allison  Eydt, 
OMB  Human  Resources  and  Housing 
Branch,  New  Executive  Office  Building, 
Room  10235,  Washington,  DC  20503, 
(202)  395-4650.  Please  refer  to  "OMB 
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ymtiol  No.  2900-0076"  in  any 
x>iTespondence. 

Dated:  November  3, 1998. 

By  direction  of  the  Secretary. 
lonald  L.  Neilson, 

director,  Information  Management  Service. 
FR  Doc.  98-33525  Filed  12-17-98;  8:45  am) 
toLUNQ  CODE  tt20-01-P 


3EPARTMENT  OF  VETERANS 
\FFAIRS 

;OMB  Control  No.  2900-013(q 

Agency  Information  Collection 
Activities  Under  0MB  Revi0«v 

AGENCY:  Veterans  Benefits 
administration.  Department  of  Veterans 
fVSairs 
kCnON:  Notice. 


summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
144  U.S.C,  3501  et  seq.).  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
[X)llection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATE:  Comments  must  be  submitted  on 
or  before  Janviary  19, 1999. 

For  further  information  or  a  copy  of 
the  submission  contact:  Ron  Taylor, 
Information  Management  Service 
(04SA4).  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW, 
Washington,  DC  20420,  (202)  273-8015 
or  FAX  (202)  273-5981.  Please  refer  to 
"OMB  Control  No.  2900-0130." 
BUPPLEMENTARY  INFORMATION: 

Title:  Status  of  Loan  Accoimt — 
Foreclosure  or  Other  Liquidation,  Form 
Letter  26-567. 

OMB  Control  Number:  2900-0130. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  VA  Form  Letter  26-567  is 
used  by  VBA  to  obtain  information  firom 
holders  regarding  a  loan  to  be 
foreclosed.  The  information  is  used  to 
specify  the  amount,  if  any,  to  be  bid  at 
the  foreclosure  sale. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  ciurently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  July 
13. 1998  at  page  37626. 


Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  20,000 
hours. 

Estimated  Average  Burden  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  Generally  one 
time. 

Estimated  Number  of  Respondents: 
40.000. 

Send  conmients  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  Allison  Eydt, 
OMB  Human  Resources  and  Housing 
Branch,  New  Executive  Office  Building, 
Room  10235,  Washington.  DC  20503 
(202)  395-4650.  Please  refer  to  "OMB 
Control  No.  2900-0130"  in  any 
correspondence. 

Dated:  November  3, 1998. 

By  direction  of  the  Secretary. 
Donald  L.  Neilsoa, 

Director,  Information  Management  Service. 
[FR  Doc.  98-33526  Filed  12-17-98;  8:45  am) 
BILUNO  COOC  n»-oi-p 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-013q 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  notice 
annoimces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  AQairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
natiue  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATE:  Comments  must  be  submitted  on 
or  before  January  19, 1999. 

For  Further  Information  or  a  Copy  of 
the  Submission  Contact:  Ron  Taylor, 
Information  Management  Service 
(045  A4),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW, 
Washington,  DC  20420,  (202)  273-8015 
or  FAX  (202)  273-5981.  Please  refer  to 
"OMB  Control  No.  2900-0138." 

SUPPLEMENTARY  INFORMATION: 

Title:  Request  for  Details  of  Expenses, 
VA  Form  21-8049. 
OMB  Control  Number:  2900-0138. 


Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

'  Abstract:  VA  Form  21-8049  is  used  to 
obtain  the  necessary  information  to 
determine  the  amount  of  any  deductible 
expenses  paid  by  the  claimant  and/or 
commercial  life  insurance  received  to 
calculate  the  appropriate  rate  of  pension 
benefits.  The  information  is  used  by 
VBA  to  administer  the  pension  program. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  mmiber.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  July 
13, 1998  at  page  37626. 

Affected  Piutlic:  Individuals  or 
households. 

Estimated  Annual  Burden:  5,700 
hours. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  Generally  one 
time. 

Estimated  Number  of  Respondents: 
22.800. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer.  AlUson  Eydt, 
OMB  Human  Resources  and  Housii^ 
Branch,  New  Executive  Office  Building, 
Room  10235.  Washington.  DC  20503 
(202)  395-4650.  Please  refer  to  "OMB 
Control  No.  2900-0138"  in  any 
correspondence. 

Dated:  November  4, 1998. 

By  direction  of  the  Secretary. 
DonaM  L.  NflUaon, 

Director.  Information  Management  Service. 
IFR  Doc.  98-33527  Filed  12-17-98;  8:45  am] 
MUJNQ  COM  n»-«1-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  290(M>14«} 

Agency  Information  Collection 
Activltiea  Under  OMB  Review 

AGENCY:  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  In  compliance  vtrith  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  notice 
annoimces  that  the  Veterans  Benefits 
Administration  (VBA).  Department  of 
Veterans  Afidrs,  has  submitted  the 
collection  of  information  abstracted 
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below  to  the  Office  of  Manageinent  and 
Budget  (0MB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  January  19, 1999. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMSSION  CONTACT:  Ron  Taylor. 
Information  Management  Service 
(045A4),  Department  of  Veterans 
Affairs,  8l0  Vermont  Avenue.  NW, 
Washington.  DC  20420,  (202)  273-8015 
or  FAX  (202)  273-5981.  Please  refer  to 
"OMB  Control  No.  2900-0149." 

SUPPLEMBfTARY  INFORMATION: 

Title:  Application  for  Conversion,  VA 
Form  29-0152. 

OMB  Control  Number:  2900-0149. 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Abstract:  VA  Form  29-0152  is  used 
by  the  insured  to  convert  to  a  permanent 
plan  of  insiuance.  The  information 
collected  is  used  to  initiate  the 
processing  of  the  insured's  request  to 
convert  his/her  term  insurance. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
September  3. 1998  at  pages  47085- 
47086. 

Affected  Public:  Individuals  or 
Households. 

Estimated  Annual  Burden:  1125 
hours. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  Generally  one 
time. 

Estimated  Number  of  Respondents: 
4500. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  Allison  Eydt, 
OMB  Hiunan  Resources  and  Housing 
Branch,  New  Executive  Office  Building, 
Room  10235.  Washington.  DC  20503 
(202)  395-4650.  Please  refer  to  "OMB 
Control  No.  2900-0149"  in  any 
correspondence. 

Dated:  November  3. 1998. 

By  direction  of  the  Secretary. 
Donald  L.  Neilaoo, 

Director,  Information  Management  Service. 
[FR  Doc.  98-33528  Filed  12-17-98;  8:45  am] 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  Na  2900-0ie2] 

Agency  Information  Collaction 
ActMtias  Under  OMB  Review 

agency:  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs. 
action:  Notice. 

SUMMARY;  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.],  this  notice 
annoimces  that  the  Veterans  Benefits 
Administration  (VBA).  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
natiue  of  the  information  collection  and 
its  expected  cost  and  biuxlen;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  January  19, 1999. 

For  further  information  or  a  copy  of 
the  submission  contact:  Ron  Taylor, 
Information  Management  Service 
(045A4),  £)epartment  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW, 
Washington,  DC  20420,  (202)  273-8015 
or  FAX  (202)  273-5981.  Please  refer  to 
"OMB  Control  No.  2900-0162." 
SUPPiaCNTARY  INFORMATION: 

Title  and  Form  Number:  Monthly 
Certification  of  Flight  Training,  VA 
Form  22-6553C. 

OMB  Control  Number:  2900-0162. 

Type  of  Review:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Abstract:  VA  Form  22-6553c  is  used 
by  veterans  and  individuals  on  active 
duty  training  under  38  U.S.C.  chapter  30 
and  32  (including  section  903  of  Public 
Law  96-342).  and  reservists  training 
under  10  U.S.C,  chapter  1606,  may 
receive  benefits  for  enrolling  in  or 
pursuing  approved  vocational  ffight 
training.  Benefits  are  not  payable  if  the 
veterans  and  individuals  on  active  duty 
or  reservists  terminates  the  training. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  July 
13, 1998  at  paee  37627. 

Affected  Public:  Individuals  or 
houiseholds — Business  or  other  fcH-- 
profit — Not-for-profit  institutions. 

Estimated  Annual  Burden:  6.600 
hours. 


Estimated  Average  Burden  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
2.200. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  Allison  Eydt. 
OMB  Hvunan  Resources  and  Housing 
Branch,  New  Executive  Office  Building, 
Room  10235.  Washington,  DC  20503 
(202)  395-4650.  Please  refer  to  "OMB 
Control  No.  2900-0162"  in  any 
correspondence. 

Dated:  November  3, 1998. 

By  direction  of  the  Secretary. 
Dmald  L.  Neilson. 

Director,  Information  Management  Service. 
[FR  Doc.  98-33529  Filed  12-17-98;  8:45  am] 
BKUNQ  CODE  nao-ei-p 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  Na  2900-0179] 

Agency  Infonnation  Collection 
Activities  Under  OMB  Review 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 

SUMMARY;  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affoirs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATE:  Comments  must  be  submitted  on 
or  before  January  19, 1999. 

For  further  information  or  a  copy  of 
the  submission  contact:  Ron  Taylor, 
Information  Management  Service 
(045A4),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW. 
Washington.  DC  20420.  (202)  273-8015 
or  FAX  (202)  273-5981.  Please  refer  to 
"OMB  Control  No.  2900-0179." 

SUPP1.EMENTARY  INFORMATION: 

Title  and  Form  Numbers:  Application 
for  Change  of  Permanmt  Plan  (Medical), 
VA  Form  29-1549. 

OMB  Control  Number:  2900-0179. 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
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approved  collection  for  which  approval 
has  expired. 

Abstract:  The  form  is  used  by  the 
insured  to  establish  his/her  eligibility  to 
change  insurance  plans  from  a  higher 
reserve  to  a  lower  reserve  value.  The 
information  on  the  form  is  used  by  VA 
to  establish  eligibility  of  the  applicant 
for  the  purpose  of  the  change. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information  . 
imless  it  displays  a  currently  valid  OMB 
control  niunber.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  Jime 
24, 1998,  at  page  34502-34503. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  14  hours. 


Estimated  Average  Burden  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  Generally  one 
time. 

Estimated  Number  of  Respondents: 
28. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer.  Allison  Eydt, 
OMB  Human  Resoiu-ces  and  Housing 
Branch,  New  Executive  Office  Building, 
Room  10235,  Washington,  DC  20503 
(202)  395-4650.  Please  refer  to  "OMB 
Control  No.  2900-0179"  in  any 
correspondence. 

Dated:  November  3, 1998. 

By  direction  of  the  Secretary. 
Donald  L.  Neilion, 

Director.  Information  Management  Service. 
[FR  Doc.  98-33530  Filed  12-17-98;  8:45  am) 
BILUNQ  CODE  8320-01-^ 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Veterans'  Advisory  Committee  on 
Rehabilitation,  Notice  of  Charter 

nOfflOwal 

This  gives  notice  under  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463),  dated  October  6, 1972,  that  the 
Veterans'  Advisory  Committee  on 
Rehabilitation  has  been  renewed  for  a  2- 
year  period  beginning  December  4, 
1998,  through  December  4,  2000. 

Dated:  December  7, 1998. 

By  direction  of  the  Secretary. 
Heyward  Bannister, 
Committee  Management  Officer. 
(FR  Doc.  98-33533  Filed  12-17-98;  8:45  am) 
HLUNO  CODE  aSSO-OI-M 
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Environmental 
Protection  Agency 

Management  and  Disposal  of  Lead-Based 
Paint  Debris;  Proposed  Rule 

Temporary  Suspension  of  Toxicity 
Characteristic  Rule  for  Specified  Lead- 
Based  Paint  Debris;  Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  745 
[OPPTS-82160;  FRL-6784-3] 
RIN  2070-nAC72 

Lead;  Management  and  Disposal  of 
Lead-Based  Paint  Debris 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  a  rule  under 
the  Toxic  Substances  Control  Act 
(TSCA)  to  provide  new  standards  for  the 
management  and  disposal  of  lead-based 
paint  (LBP)  debris  generated  by 
individuals  or  firms.  In  another 
document  in  today's  Federal  Register, 
the  Agency  is  also  separately  proposing 
to  suspend  temporarily  the  applicability 
of  regulations  under  Subtitle  C  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  which  currently  apply  to 
LBP  debris.  The  companion  RCRA 
proposal,  issued  elsewhere  in  today's 
Federal  Register,  is  necessary  to  avoid 
inconsistent  or  duplicative  Federal 
requirements  imder  RCRA  and  TSCA.  In 
addition,  this  proposal  finds  LBP  debris 
which  is  disposed  of  improperly  to  be 
a  lead-based  paint  hazard  under  TSCA. 
Today's  proposed  TSCA  standards  do 
not  address  LBP  debris  generated  by 
homeowners  in  their  own  homes.  The 
Agency  is  concerned  that  current  RCRA 
requirements  for  the  identification, 
management,  and  disposal  LBP  debris 
may  be  reducing  the  number  of 
residential  LBP  abatements  by  imposing 
significant  disposal  costs  for  LBP  debris 
that  is  determined  to  be  a  hazardous 
waste  under  RCRA.  Today's  proposed 
rule  would  provide  new  management 
and  disposal  standards  for  generators  of 
LBP  debris  under  TSCA.  These 
standards  would  be  generally  less 
biudensome  than  cvurent  RCRA 
hazardous  waste  requirements,  yet  the 
standards  are  reliable,  effective,  safe, 
and  protective  of  human  health  and  the 
environment.  By  reducing  costs 
associated  with  management  and 
disposal  of  LBP  debris,  the  Agency 
believes  that  the  number  of  abatements 
will  increase  thus  resulting  in  a 
reduction  of  children  exposed  to  LBP. 
The  Agency  is  also  applying  today's 
proposed  standards  to  LBP  debris  from 
renovation,  remodeling,  public  and 
commercial  buildings  in  order  to 
simplify  requirements  to  generators  and 
transporters  of  LBP  debris. 


DATES:  Written  comments  in  response  to 
this  proposed  rule  must  bereceived  on 
or  before  February  16, 1999.  The  Agency 
is  having  two  public  meetings,  where 
oral  comments  will  be  heard,  one  in 
Washington  DC  on  Thursday,  January 
14, 1999,  fiY)m  9  a.m.  to  4  p.m.  and  one 
in  San  Francisco,  CA  on  Thursday, 
January  21, 1999,  from  9  a.m.  to  4  p.m. 
ADDRESSES:  Comments  may  be 
submitted  by  regular  mail, 
electronically,  or  in  person.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION 
section  of  this  proposal. 

The  Washington  DC  meeting  will  be 
held  at  the  Omni  Shoreham  Hotel,  2500 
Calvert  St.,  NW.,  Washington,  DC 
20008,  telephone:  (202)  234-0700. 

The  San  Francisco  meeting  will  be 
held  at  the  Holiday  Inn  Civic  Center,  50 
Eight  St.,  San  Francisco,  CA  94103, 
telephone:  (415)  626-6103. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact:  National 
Lead  Information  Center  at:  1-800-424- 
LEAD(5323).  For  technical  questions 
relating  to  TSCA:  Tova  Spector,  (202) 
260-3467;  for  RCRA-related  questions: 
Rajani  Joglekar,  (703)  308-8806. 
SUPPLEMENTARY  INFORMATION:  The 
following  outline  is  provided  to  assist 
the  reader  in  locating  specific  topics  in 
the  preamble. 

Table  of  Contents 

I.  General  Information 
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or  Copies  of  this  Document  or  Other  Support 
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C  How  and  to  Whom  Do  I  Submit 
Comments? 

D.  How  Should  I  Handle  CBI  Information 
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L  General  Information 

A.  Does  this  Notice  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  proposed  rule  if  you  generate,  store, 
transport,  reuse,  offer  for  reuse,  reclaim 
(defined  in  today's  proposal  at  §  745.303 
in  the  regulatory  text)  or  dispose  of  LBP 
debris  from  abatements,  renovations, 
and  demolitions  of  target  housing,  and 
from  deleading  and  demolition  of  public 
buildings  and  commercial  buildings 
(definitions  of  structure  types  and 
activities  appear  at  §  745.303  of  the 
regulatory  text). 

Regulated  categories  and  entities 
would  include: 


Category 


Individuals  and  firms 
who  generate  and/ 
or  store  LBP  debris 


V  t.  iste  transporters 


Ftousers  of  LBP  de- 


t 


F^Mamation  fadtity 
Dwner/operators 


lisposall 


facHity 
Dwner/operators 


Examples  of  Regu- 
lated Entities 


Contractors  who  gen- 
erate and/or  store 
LBP  debris  from 
abatements,  ren- 
ovations, and 
demolitions  of  tar- 
get housing,  and     - 
deleading  or  demo- 
lition of  public  build- 
ings, and  commer- 
cial buildings 


Firms  providing  trans- 
portation services 
for  LBP  debris 


Firms  or  individuals 
who  reuse  LBP  de- 
bris 


Owners  or  operators 
of  facilities  which 
accept  LBP  debris 
for  reclamation 

Owners  or  operators 
of  facilities  which 
accept  LBP  debris 
for  disposal 


This  table  is  not  intended  to  be 
ei>(haustive,  but  rather  provides  a  guide 
regarding  entities  likely  to  be  regulated 
faly  this  action.  This  table  lists  the  types 
qf  entities  that  EPA  is  now  aware  could 
potentially  be  regulated  by  this  action. 
Other  types  of  entities  not  listed  in  this 
tiible  could  also  be  regulated.  To 
dotermine  whether  you  or  your  business 
may  be  regulated  by  this  action,  you 
should  carefully  examine  the  provisions 
df  §§  745.301  through  745.319  of  the 
rjggulatory  text.  If  you  have  any 
Questions  regarding  the  applicability  of 
tpis  action  to  a  particular  entity,  consult 
person  listed  in  the  "FOR  FURTHER 
IRK4ATION  CONTACT"  unit  above. 


How  Can  I  Get  Additional 
brmation  or  Copies  of  this  Document 
Other  Support  Documents? 

1.  Electronically.  You  may  obtain 
electronic  o^ies  of  this  document  and 
Varioiis  support  documents  from  the 
^A  internet  HcHne  Page  at  http:// 
i^rWw.epa.flov/.  On  the  Home  Page  select 
'JLaws  andRi^ulations"  and  than  look 
lip  the  entry  for  this  document  under 
Q»  "Federal  Register  -  Environmeotal 
Dbcuments."  You  can  also  go  directly  to 
the  "Federal  Register"  listings  at  http:/ 
/|«^ww.epa.gov/homepage/fiBdigstr/. 
!  2.  In  person  or  by  ^one.  If  you  have 
any  questions  or  need  additional 
information  about  this  action,  please 
( ontact  the  technical  person  identified 
i  B  the  "FOR  FURTHER  INFORMATION 
( DNTACT"  section.  In  addition,  the 


ofiicial  record  for  this  notice,  including 
the  public  version,  has  been  established 
under  docket  control  number  OPPTS- 
62160,  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of  any 
electronic  comments,  which  does  not 
include  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
is  available  for  inspection  from  noon  to 
4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  the  TSCA 
Nonconfidential  Information  Center, 
Rm.  NE-B607, 401  M  St.,  SW., 
Washington.  DC  20460.  The  TSCA 
Nonconfidential  Information  Center 
telephone  number  is  202-260-7099. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  orelectronically.  Be 
sure  to  identify  the  appropriate  docket 
control  number  (i.e.,  "OPPTS-62160") 
in  your  correspondence. 

1.  By  mail.  Submit  written  comments 
to:  Document  Control  Ofiice  (7407). 
Office  of  Pollution  Prevention  and 
Toxics  (OPPT),  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington.  IX:  20460. 

2.  In  person  or  by  courier.  Deliver 
written  comments  to:  Docimient  Control 
Office  in  Rm.  G-099.  Waterside  Mall, 
401 M  St.,  SW.,  Washington,  DC, 
telephone:  202-260-7093. 

3.  Electronically.  Submit  your 
comments  and/or  data  electronically  by 
E-mail  to:  "oppt.ncicOepamail.epa.gov." 
Please  note  that  you  should  not  submit 
any  information  electronically  that  you 
consider  to  be  CBI.  Electronic  comments 
must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Comment 
and  data  will  also  be  accepted  on 
standard  computer  disks  ia  WordPerfact 
5.1/6.1  or  ASCn  file  (ormaL  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  control 
number  OFPTS-62160.  Electronic 
comments  on  this  notice  may  also  be 
filed  online  at  many  Federal  Depository 
Libraries. 

D.  How  Should  I  Handle  CBI 
Information  that  I  Want  to  Submit  to  the 
Agency? 

You  may  claim  information  that  you 
submit  in  response  to  this  document  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI.  Informaticm  so 
mariced  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 


record.  Information  not  marked 
confidential  will  be  included  in  the 
public  docket  by  EPA  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  with  the  technical  person 
identified  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  section. 

n.  Introduction 

Unit  n.  of  this  preamble  provides  an 
overview  of  today's  proposed  rule  and 
background  information;  the  succeeding 
units  cover  the  proposal  and  rationale  in 
more  detail. 

A.  Purpose  of  this  Proposed  Rule 

This  document  proposes  new 
management  and  disposal  standards  for 
LBP  debris,  which  is  defined  at 
S  745.303  of  today's  proposed  rule  to  be 
(1)  Debris  resulting  from  demolitions 
where  LBP  is  present  and/or  (2)  LBP 
architectural  component  debris  (such  as 
windows,  doors,  molding,  etc)  from 
abatement,  renovation,  and  deleading 
activities.  These  proposed  standards 
have  been  developed  under  TSCA 
sections  402  and  404  and  in 
coordination  with  the  RCRA  Temporary 
Suspension  of  the  Toxicity 
Characteristic  Proposed  Rule  for  LBP 
Debris.  (For  a  detailed  discussion  of  the 
regulatory  authority  refer  to  Unit  m.  of 
this  preamble).  The  primary  objective  of 
this  proposed  rule  is  to  address 
obstacles  to  the  removal  of  LBP  hazards 
in  target  housing  and  other  child- 
occupied  facilities,  such  as  schools  and 
day-care  centers.  The  Agency  has 
concluded  for  this  proposal  that 
disposal  of  LBP  debris  resulting  fiom 
abatements,  deleading,  renovations, 
remodeling  and  demolitions  of  tai^ 
housing,  child-occupied  facilities,  and 
public  and  commercial  buildings  in 
certain  ncm-hazardous  solid  waste 
disposal  bcilities  (discussed  in  Unit  m. 
of  mis  praamble)  is  safe,  reliable, 
eflisctive,  and  protective  of  htmian 
health  and  the  environment 
Accordingly,  the  coverage  of  today's 
RCRA  and  TSCA  proposals  would 
indude  LBP  debris  generated  during 
deleading.  demolitions,  and  renovation 
and  ranodeling  activities  in  all  target 
housing,  puUic  buildings,  and 
commercial  buildings.  EPA  believes  it  is 
important  to  provide  a  dear  and 
consistent  regulatory  scheme  for  tho« 
w^o  condiict  these  activities  and  to 
avoid  the  imposition  of  unnecessary 
costs  on  the  resulated  commimitv. 

The  Agency  believes  the  LBP  debris 
management  and  disposal  standards 
contained  in  this  proposal  would 

Erovide  increased  protection  of  human 
ealth  by:  (1)  Redudns  the  cost  of  LBP 
abatements  and  deleading  so  as  to 
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facilitate  the  removal  of  LBP  firom  areas 
that  children  and  others  firequent;  and 
(2)  addressing  gaps  in  coverage  of  LBP 
debris  under  the  current  RCRA 
management  and  disposal  requirements. 
This  proposal  is  designed  to  minimize 
the  burdens  associated  with  LBP  debris 
management  and  disposal  through 
enacting  a  TSCA  program  that  is  less 
costly  than  the  current  RCRA  scheme 
but  is  nonetheless  safe,  effective,  and 
reliable. 

The  standards  in  today's  proposal 
would  apply  only  to  LBP  debris.  If  LBP 
aidiitectural  component  debris  or  LBP 
demolition  debris  contain  any  substance 
or  constituent  subject  to  regulations  (in 
addition  to  LBP),  the  generator  would 
still  have  to  comply  with  those 
requirements.  For  example,  if  LBP 
debris  also  contained  asbestos,  it  would 
have  to  be  disposed  of  in  facilities 
subject  to  both  today's  proposed 
standards  and  to  the  existing  asbestos 
disposal  standards  foimd  at  40  CFR  part 
61,  subpart  M. 

The  disposal  of  soil  is  not  addressed 
under  the  proposed  TSCA  standards. 
For  a  further  discussion  of  soil  and  why 
it  was  excluded  from  this  proposed  rule 
please  see  Unit  Vn.B.4.  of  this  preamble. 

B.  Background:  The  Hazards  of  LBP  and 
Federal  Efforts  to  Reduce  Exposure 

The  Centers  for  EHsease  Control  and 
Prevention  (CDC)  has  estimated 
approximately  900,000  children,  or 
about  4.4%  of  children  under  the  age  of 
6,  may  have  unacceptably  high  levels  of 
lead  in  their  blood  (Ref.  1).  Lead 
exposure  in  young  children  is  of 
particular  concern,  because  children 
absorb  lead  more  readily  than  adults 
and  their  nervous  systems  are 
particularly  vulnerable  to  the  effects  of 
lead.  Common  sources  of  lead  exposure 
to  children  include  contaminated  dust 
and  paint  chips  from  deteriorating  LBP 
in  older  homes  and  renovation  activities 
which  disturb  LBP.  Children  with  high 
levels  of  lead  in  their  body  can  suffer 
from  learning  disabilities,  behavioral 
and  learning  problems,  and  mental 
retardation.  The  effects  of  long-term 
lead  exposure  or  poisoning  in  children 
are  well-documented:  higher  school 
failure  rates  and  reductions  in  lifetime 
earnings  due  to  permanent  loss  of 
intelligence  and  increased  social 
pathologies.  Fetuses  are  also  at  risk,  as 
lead  can  pass  from  a  pregnant  woman's 
bloodstream  to  the  developing  child. 
There  is  also  some  indication  that  lead 
exposure  contributes  to  high  blood 
pressure,  reproductive  and  memory 
problems  in  adults.  Lead  has  no  known 
use  in  the  body  and  is  difficult  to 
remove  from  blood  and  bones  in  cases 


where  medical  intervention  is 
necessary. 

Over  the  past  2  decades  the  Federal 
government  has  taken  a  number  of  steps 
to  address  the  problems  of  lead 
exposure.  In  1978.  the  Consumer 
Product  Safety  Commission  banned  the 
residential  use  of  paint  containing  more 
than  0.06%  lead  by  weight  on  interior 
and  exterior  surfaces,  toys,  and 
furniture.  EPA  placed  controls  on  lead 
in  gasoline  in  1978  and  lowered  the 
maximum  levels  of  lead  permitted  in 
public  water  systems  (40  CFR  parts  141 
and  142).  CDC  has  set  and  lowered 
bloibd  lead  levels  of  concern  several 
times,  most  recently  in  1991.  The 
Department  of  Housing  and  Urban 
Development  (HUD)  began  in  1986  to 
abate  lead  hazards  in  public  housing 
that  is  being  renovated  or  in  structures 
occupied  by  a  child  with  elevated  blood 
lead  levels.  These  enbrts,  and  those  of 
State  and  local  agencies  and  the  private 
sector,  have  reduced  the  incidence  of 
lead  poisoning. 

It  is  estimated  that  more  than  half  the 
housing  stock  in  the  U.S.  (an  estimated 
64  million  pre-1980  homes)  still  contain 
some  LBP  (Ref.  2).  Further,  the  LBP 
Hazard  Reduction  and  Financing  Task 
Force  established  by  HUD  pursuant  to 
section  1015  of  Title  X  (the  LBP  Hazard 
Reduction  Act  of  1992)  estimates  that 
between  5  and  15  million  housing  units 
contain  hazards  associated  with  the 
presence  of  LBP. 

hi  response  to  this  health  threat. 
Congress  enacted  the  Residential  LBP 
Hazard  Reduction  Act  of  1992 
(hereinafter  referred  to  as  Title  X  of  the 
Housing  and  Community  Development 
Act  of  1992  or  as  Title  X)  Pub.  L.  No. 
102-550. 106  Stat.  3897.  The  purposes  of 
Title  X  include:  (1)  To  develop  a 
national  strategy  to  build  the 
infrastructure  necessary  to  eliminate 
LBP  hazards  in  all  housing  as 
expeditiously  as  possible;  (2)  to  reorient 
the  national  approach  to  the  presence  of 
LBP  in  housing  to  implement  a  broad 
program  to  evaluate  and  reduce  LBP 
hazards  in  the  Nation's  housing  stock; 
and  (3)  to  encourage  effective  action  to 
prevent  childhood  lead  poisoning  by 
establishing  a  framework  for  LBP  hazard 
evaluation  and  reduction  and  by  ending 
confusion  pertaining  to  reasonable 
standards  of  care  (Pub.  L.  102-550.  Title 
X.  Sec.  1003  (codified  at  42  U.S.C. 
4851a)). 

To  further  these  ^oals.  Title  X  requires 
that  HUD  provide  public  housing 
authorities  and  other  owners  of 
Federally  assisted  properties  with 
guidelines  for  evaluating  and  reducing 
lead  hazards  in  their  properties.  Title  X 
also  amended  TSCA  by  adding  a  new 
Title  IV.  which  directs  EPA  to 


promulgate  standards  to  govern:  (1)  The 
training  and  certification  of  individuals 
engaged  in  LBP  activities;  (2)  the 
accreditation  of  training  programs;  and 
(3)  the  process  by  which  LBP  activities 
are  conducted  by  certified  individuals 
(TSCA  section  402(a).  15  U.S.C. 
2682(a)).  TSCA  Title  IV  also  directs  EPA 
to  identify  by  regulation  LBP  hazards, 
lead-contaminated  dust,  and  lead- 
contaminated  soil  (TSCA  section  403, 
IS  U.S.C.  2683).  States  and  hidian 
Tribes  may  seek  to  administer  and 
enforce  these  requirements  (TSCA 
section  404, 15  U.S.C.  2684). 

As  a  resuh  of  the  enactment  of  Title 
X,  there  is  an  increasing  effort  to  reduce 
the  hazards  posed  by  LBP  in  residential 
housing  and  other  buildings.  Although 
there  are  a  number  of  methods  to  reduce 
LBP  exposure,  abatements  (which  under 
TSCA  Title  IV  involve  any  set  of 
measures  designed  to  eliminate 
permanently  LBP  hazards)  are  typically 
conducted  in  situations  where  LBP 
exposure  has  resulted  in  elevated  blood 
lead  levels  in  children  and  in  other 
situations  where  permanent  removal  of 
LBP  is  desired.  Abatement  efforts 
frequently  result  in  the  production  of 
LBP  waste  which  may  currently  be 
subject  to  regulatory  controls  under 
Subtitle  C  of  the  Resource  Conservation 
and  Recovery  Act  (RCRA)  (discussed  in 
Unit  V.  of  this  preamble). 

The  Agency  has  spent  considerable 
resources  working  with  health 
specialists,  environmental  groups,  the 
lead  abatement  industry,  and  State  and 
local  governments  to  develop  regulatory 
options  for  lead  abatement  activities. 
EPA  believes  that  there  is  an 
overwhelming  consensus  that  action 
should  be  taken  as  quickly  as  possible 
to  reduce  lead  exposure  hazards  to 
young  children. 

The  Lead-Based  Paint  Hazard 
Reduction  and  Financing  Task  Force 
established  by  HUD  pursuant  to  section 
1015  of  Title  X  (42  U.S.C.  4852a), 
representing  the  spectrum  of  interests 
affected  by  LBP  issues,  released  final 
recommendations  on  evaluating  and 
reducing  LBP  hazards  in  private 
housing  on  July  11, 1995.  Their  report 
is  entitled  "Putting  the  Pieces  Together: 
Controlling  Lead  Hazards  in  the 
Nation's  Housing"  (Ref.  3).  hi  addition, 
a  letter  from  the  Task  Force  to  EPA 
Administrator  Carol  Browner  dated 
April  13. 1994.  specifically 
recommended  that  the  Agency  "shift 
regulation  of  discarded  architectural 
components  from  the  hazardous  waste 
regulatory  program  to  a  tailored 
management  program  under  TSCA 
§§402/404"  (Ref.  4).  The  Task  Force 
recommendations  enjoy  the  support  of  a 
broad  range  of  the  groups  and  interests 
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4^BCted  by  LBP  activities  and 
regulations.  The  Agency  has  given 
substantial  weight  to  the  Task  Force 
Mcommendations  in  the  development  of 
t  clay's  proposal.  EPA  has  developed 
and  is  proposing  a  regulatory  approach 
it  believes  will  both  work  to  speed  the 
conduct  of  lead  abatement  and 
deleading  activities  (by  lowering  costs) 

Sid,  at  the  same  time,  ensure  that  LBP 
ibris  from  all  activities  is  managed  and 
sposed  of  in  safe,  reliable,  and 
effective  manner. 

tfi..  Statutory  Framework  and  Authority 

I  As  noted  above,  today's  action 
consists  of  two  proposed  rules:  (1)  this 
TSCA  proposal  introducing  new  LBP 
debris  management  and  disposal 
Standards;  and  (2)  a  companion  RCRA 

!)h)posal,  issued  elsewhere  in  today's 
'ederal  Register,  to  temporarily 
f  spend  the  applicability  of  the  RCRA 
Tbxicity  Characteristic  (TC)  Rule  (40 
CFR  261.24)  to  LBP  debris.  Unit  III.A. 
below  discusses  TSCA  Title  IV  and  Unit 
B.  discusses  RCRA  Subtitle  C  and  the 
Rule. 

TSCATitielV 

The  Agency  is  issuing  today's 
posed  rule  under  the  authority  of 
^^ions  402  and  404  of  TSCA  (15  U.S.C. 
2^82  and  2684).  Section  402  of  TSCA, 
tpP  Activities  Training  and 
Certification,  directs  EPA  to  promulgate 
regulations  governing  the  training  and 
certification  of  individuals  engaged  in 
'  ^P  activities,  the  accreditation  of 
ining  programs,  and  standards  for 
nducting  LBP  activities.  Section  404 
TSCA,  Authorized  State  Programs, 
provides  authority  for  EPA  to  authorize 
States  to  administer  and  enforce  the 
requirements  established  by  the  Agency 

Iider  section  402  of  TSCA. 
1.  LBP  activities.  On  August  29, 1996 
1  FR  45778)  (FRL-5389-9),  EPA 
promulgated  a  rule  under  sections  402 
and  404  of  TSCA  (hereafter,  the  LBP 
training  and  certification  rule) 
addressing  the  conduct  of  certain  LBP 
t(:tivities  in  target  housing  and  child- 
^upied  facilities  (40  CFR  part  745). 
Vtie  LBP  training  and  certification  rule 
requires  that  individuals  and  firms 
conducting  specified  LBP  activities  in 
target  housing  and  child-occupied 
facilities  receive  training  from 
SCcredited  training  programs  and  be 
certified  to  conduct  LBP  activities.  The 
rale  also  contains  standards  for 
^bnducting  LBP  activities.  The  LBP 
tiiaining  and  certification  rule  did  not 
Specifically  address  the  management 
and  disposal  of  LBP  debris.  Today's 
Moposal  would  create  standards  imder 
|1SCA  for  the  management  and  disposal 
I  >lf  LBP  debris  and  clarifies  that  other 


LBP  wastes  remain  subject  to  RCRA 
management  and  disposal  requirements. 

The  term  "LBP  activities"  includes, 
among  other  activities,  abatements  in 
target  housing.  15  U.S.C.  2682(b)(1). 
TSCA  section  401(1)  defines 
"abatement"  as  "any  set  of  measures 
designed  to  permanently  eliminate  LBP 
hazards"  including,  among  other  things, 
all  "clean-up,  disposal,  and  post- 
abatement  clearance  testing  activities." 
15  U.S.C.  2681(1)(B).  Because  the  term 
"abatement"  includes  all  clean-up  and 
disposal  activities,  TSCA  Title  IV 
provides  the  Agency  with  clear  legal 
authority  to  promulgate  regulations 
establishing  standards  for  the 
management  and  disposal  of  LBP 
(including  any  LBP  found  on  debris) 
resulting  from  the  abatement  of  target 
housing.  TSCA  Title  IV  defines  "target 
housing"  generally  to  mean  any  housing 
constructed  prior  to  1978,  except  for 
housing  for  the  elderly  or  those  with 
disabilities  (unless  any  child  who  is  less 
than  6  years  of  age  resides  or  is  expected 
to  reside  in  such  housing  for  the  elderly 
or  persons  with  disabilities)  or  any  0- 
bedroom  dwelling.  TSCA  section 
401(17).  15  U.S.C.  2681. 

In  addition  to  target  housing,  the  LBP 
Activities  Training  and  Certification 
Rule  (40  CFR  part  745)  included  in  the 
TSCA  section  402  requirements  a  sub- 
category of  public  buildings  called 
"child-occupied  facilities."  A  child- 
occupied  facility  is  defined  as  "  a 
building,  or  portion  of  a  building, 
constructed  prior  to  1978,  visited 
regularly  by  the  same  child,  6  years  of 
age  or  under,  on  at  least  2  different  days 
within  any  week  (Simday  through 
Saturday  period),  provided  that  each 
day's  visit  lasts  at  least  3  hours  and  the 
combined  weekly  visits  last  at  least  6 
hours,  and  the  combined  annual  visits 
last  at  least  60  hours.  Child-occupied 
facilities  may  include,  but  are  not 
limited  to.  day-care  centers,  preschools 
and  kindergarten  classrooms."  Thus, 
EPA  is  also  covering  "child-occupied 
facilities"  in  today's  proposal  consistent 
with  the  LBP  Training  and  Certification 
rule. 

TSCA  section  402  excludes 
homeowners  who  conduct  LBP 
activities  (including  abatement  or 
renovation  and  remodeling  activities) 
themselves  in  target  housing  that  they 
own,  unless  the  housing  is  occupied  by 
a  person  or  persons  other  than  the 
owner  or  the  owners'  immediate  family 
while  the  LBP  debris  is  being  generated. 
See  Unit  VII.C1.  below  for  a  further 
discussion  of  the  homeowner  exclusion. 

In  the  case  of  public  buildings 
constructed  before  1978  and  commercial 
buildings,  TSCA  section  402  defines  the 
term  "I^P  activities"  to  include 


deleading  and  demolition.  "Deleading" 
is  defined  to  mean  "activities  conducted 
by  a  person  who  oilers  to  eliminate  LBP 
or  LBP  hazards  or  to  plan  such 
activities."  Id.  Management  and 
disposal  of  LBP  debris  from  public  and 
commercial  buildings  are  among  the 
activities  a  person  conducts  to  eliminate 
LBP  or  LBP  hazards,  and,  therefore,  are 
considered  to  constitute  "deleading" 
activities  under  TSCA  section  402Cb)(2). 
Although  section  402(b)(2)  uses  terms 
such  as  "identification"  and 
"deleading"  instead  of  the  terms  used  in 
402(a)  such  as  "inspection,"  "risk 
assessment,"  and  "abatement,"  EPA 
beUeves  that,  given  the  similarity  of  the 
population  to  be  protected  and  the 
nature  of  the  risk  they  face,  the  section 
402(b)(2)  terms  can  be  understood  to 
include  the  same  types  of  LBP  activities 
as  specified  in  section  402(b)(1). 
"Deleading"  under  section  402(b)(2)  is 
equivalent  to  "abatement"  under  section 
402(b)(1).  As  such,  management  and 
disposal  of  LBP  debris  from  deleading 
ana  demolition  are  among  the  LBP 
activities  EPA  has  the  authority  to 
regulate  in  public  buildings  and 
commercial  buildings  under  TSCA 
section  402. 

2.  LBP  hazards.  TSCA  section  402  (c) 
addresses  LBP  risks  associated  with 
renovation  and  remodeling  activities  in 
target  housing,  public  buildings  and 
commercial  buildings.  EPA  was  directed 
under  section  402(c)(1)  to  develop 
guidelines  for  conducting  such 
activities.  These  guidelines,  "Reducing 
Lead  Hazards  When  Remodeling  Your 
Home"  (EPA  747-R-94-O02),  were 
published  in  April  1994,  (updated 
September  1997)  and  are  available 
through  the  National  Lead  Information 
Center  (Telephone:  1-800-424-LEAD). 
EPA  was  also  directed  under  section 
402(c)(2)  to  conduct  a  study  of  the 
extent  to  which  renovation  and 
remodeling  activities  create  a  "LBP 
hazard"  on  a  regular  or  occasional  basis. 
EPA  has  not  completed  this  study, 
however,  the  study  did  not  examine 
management  or  disposal  of  LBP  debris. 
EPA  is  authorized  under  section 
402(c)(3)  of  TSCA  to  apply  the 
standards  developed  under  section 
402(a)  of  TSCA  for  LBP  activities  to 
renovation  and  remodeling  activities 
that  create  LBP  hazards.  EPA  has 
determined  for  this  proposal,  as 
described  in  Unit  V.F.  of  this  preamble, 
that  improper  management  and  disposal 
of  LBP  debris,  including  debris  from 
renovation  and  remodeling  activities 
constitutes  a  LBP  hazard  and  has 
included  LBP  debris  from  renovation 
and  remodeling  activities  within  the 
scope  of  today's  proposal.  The  proposed 
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rule  determination  that  improper 
management  and  disposal  of  LBP  debris 
constitutes  a  LBP  hazard  is  included  in 
the  regulatory  text  of  this  proposal. 

Today's  proposal  also  includes  certain 
restrictions  on  the  reuse  of  LBP  debris. 
The  proposed  restrictions  are  designed 
to  prevent  the  transfer  of  LBP  hazards 
from  one  structure  to  another.  For 
example,  today's  proposal  would 
prohibit  reuse  of  LBP  debris  which 
would  be  identified  as  a  "LBP  hazard." 
For  a  more  in  depth  discussion  of  reuse 
of  LBP  debris,  see  Unit  VILG.l.  of  this 
preamble. 

3.  Certification.  Section  402(a)(1)  of 
TSCA  directs  the  Agency  to  promulgate 
regulations  which  ensure  that 
individuals  engaged  in  LBP  activities 
are: 

. .  .properly  trained;  that  training  programs 
are  accredited;  and  that  contractors  engaged 
in  such  activities  are  certified.  Such 
regulations  shall  contain  standards  for 
performing  LBP  activities,  taking  into 
account  reliability,  effectiveness,  and  safety. 

Today's  action  proposes  standards  for 
the  management  and  disposal  of  LBP 
debris  which  take  into  account 
reliability,  effectiveness,  and  safety.  It 
does  not,  however,  create  training 
requirements  for  individuals  engaged  in 
the  management  and  disposal  of  LBP 
debris. 

The  Agency  believes  that  the 
activities  covered  by  this  proposal,  and 
the  requirements  governing  them  do  not 
warrant  any  specialized  training.  These 
activities  and  requirements  are  similar, 
if  not,  identical  to  the  types  of  waste 
management  activities  already  being 
conducted  by  generators,  transporters, 
and  disposal  facility  owner/operators 
and  parties  reusing  LBP  debris.  The 
proposed  requirements  are  designed  to 
be  as  simple  as  possible  while 
continuing  to  meet  the  TSCA  section 
402  standard  of  "taking  into  account 
reliability,  effectiveness,  and  safety." 
The  addition  of  training  requirements 
would  add  to  the  burden  of  conducting 
LBP  debris  management  and  disposal 
activities  without  providing  a 
measurable  reduction  in  risk  of 
exposure  to  LBP  hazards. 

The  primary  reason  for  requiring  the 
certification  of  individuals  is  to  ensure 
that  the  individual  has  received  proper 
training.  However,  because  the  Agency 
would  not  require  specialized  training 
for  the  management  and  disposal  of  LBP 
debris,  §  745.315  proposes  to  certify  all 
individuals  who  comply  with  the 
requirements  of  the  rule.  Certification 
would  be  extended  only  to  individuals 
and  firms  engaged  in  management  and 
disposal  of  LBP  debris.  To  perform  other 
LBP  activities,  individuals  and  firms 


would  need  to  be  certified  in 
accordance  with  TSCA  sections  402  and 
404  rules  (40  CFR  part  745).  This 
"certification  by  rule"  for  management 
and  disposal  of  LBP  debris  allows  the 
Agency  to  efficiently  ftilfiU  the  TSCA 
section  402  mandate  noted  above  to 
"ensure  that. .  .contractors  engaged  in 
such  activities  are  certified"  without 
sacrificing  safety,  effectiveness,  or 
reliability. 

Today  the  Agency  is  proposing  under 
section  402  of  TSCA  to  establish  a  clear 
regulatory  environment  covering  the 
management  and  disposal  of  LBP  debris 
from  abatements,  deleading, 
demolitions,  renovations  and 
remodeling  from  target  housing,  public 
buildings,  and  commercial  buildings. 
The  TSCA  standards  being  proposed 
today  represent  a  common  sense 
approach  to  management  and  disposal 
of  LBP  debris  which  addresses  the 
problems  associated  with  current  RCRA 
regulation  of  LBP  debris. 

B.  RCRA  Subtitle  C  and  the  Toxicity 
Characteristic  Rule 

Subtitle  C  of  RCRA,  42  U.S.C.  6921- 
39b,  establishes  a  comprehensive 
program  for  the  regulation  of  hazardous 
waste.  In  enacting  RCRA,  however. 
Congress  did  not  set  forth  a  list  of 
hazardous  wastes  nor  provide  a  specific 
test  for  determining  whether  a  waste  is 
hazardous.  Instead,  in  RCRA  section 
1004(5),  Congress  defined  "hazardous 
waste"  broadly  as  a  "solid  waste"  which 
"may. .  .pose  a  substantial  present  or 
potential  hazard  to  human  health  or  the 
environment  when  improperly  treated, 
stored,  transported,  disposed  or 
otherwise  managed."  Under  RCRA 
section  3001(a),  EPA  is  responsible  for 
defining  which  solid  wastes  are 
hazardous  by  either  identifying  the 
characteristics  of  hazardous  waste  or 
listing  particular  hazardous  wastes. 

In  response  to  the  Congressional 
directive  in  RCRA  section  3001(a),  EPA 
adopted  a  two-part  definition  for 
identified  or  listed  "hazardous  wastes" 
(45  FR  33084,  May  19, 1980).  First,  EPA 
published  lists  of  specific  hazardous 
wastes,  in  which  EPA  described  the 
wastes  and  assigned  a  "waste  code"  to 
each  of  them  (40  CFR  part  261,  subpart 
D).  These  wastes  are  known  as  "listed" 
hazardous  wastes.  Second,  the  Agency 
identified  four  characteristics  of 
hazardous  waste  that  are  subject  to 
objective  measurement:  ignitability, 
corrosivity,  reactivity,  and  toxicity  (see 
45  FR  33121-22,  May  19, 1980).  Any 
solid  waste  exhibiting  one  or  more  of 
these  characteristics  is  a  "characteristic 
hazardous  waste"  subject  to  regulation 
under  RCRA  Subtitle  C  (see  40  CFR 
parts  262,  264  to  268,  and  270). 


To  measure  objectively  the 
characteristic  of  "toxicity"  under  RCRA 
Subtitle  C,  EPA  established  the  Toxicity 
Characteristic  Leaching  Procedure 
(TCLP)  test  as  part  of  the  Toxicity 
Characteristic  (TC)  rule.  (55  FR  11798, 
March  29, 1990).  Under  the  TC  rule,  a 
waste  may  be  a  hazardous  waste  if  any 
chemicals  identified  in  the  rule,  such  as 
lead,  are  present  in  leachate  from  the 
waste  (generated  from  use  of  the  TCLP) 
at  or  above  the  specified  regulatory 
levels  (40  CFR  261.24). 

Under  the  TC  rule,  generators  of  solid 
waste  must  either  use  their  knowledge 
of  the  waste  or  perform  the  TCLP  test 
using  a  representative  sample  of  the 
waste  "as  generated"  to  determine  if  the 
waste  exhibits  a  toxicity  characteristic. 
The  regulatory  level  for  lead  in  the 
waste  extract  (i.e.,  leachate)  is  5 
milligrams  per  liter  (mg/L).  If  the 
leachate  of  waste  contains  lead  at  this 
level  or  higher,  then  the  waste  is  a 
"characteristic"  hazardous  waste,  and 
the  generator  must  comply  with  the 
applicable  RCRA  Subtitle  C 
requirements  in  40  CFR  parts  262 
through  266,  268,  and  270. 

IV.  Overview  of  Proposed  Rule 

This  Unit  is  designed  to  provide  a 
brief  review  of  the  main  provisions  in 
this  proposal.  Rationale,  analyses 
supporting  the  proposal,  and  the  details 
of  the  provisions  outUned  in  this  section 
are  discussed  later  in  this  preamble. 

A.  Summary  of  Management  and 
Disposal  Standards 

1.  Scope  of  proposed  standards.  This 
proposal  would  apply  to  persons  who 
generate,  store,  transport,  reuse,  transfer 
for  reuse,  reclaim  and/or  dispose  of  LBP 
debris  from  the  following  structures  and 
activities:  (1)  Abatement,  demolition, 
renovation  and  remodeling  in  target 
housing  and  child-occupied  facilities; 
and  (2)  deleading,  demolition, 
renovation  and  remodeling  in  public 
buildings  and  commercial  buildings. 
The  definition  of  LBP  debris  at 
§  745.303  of  the  regulatory  text  does  not 
include  concentrated  LBP  wastes  such 
as  LBP  chips,  dust,  blast  media, 
solvents,  sludges,  and  treatment 
residues.  Such  wastes  would  remain 
subject  to  RCRA  requirements 
(discussed  further  in  Unit  VII.B.  of  this 
preamble). 

The  proposal  would  not  apply  to  LBP 
debris  generated  by  persons  who 
conduct  abatement  or  renovation  and 
remodeling  activities  themselves  in 
target  housing  in  which  they  reside. 
Such  debris  may,  also,  be  exempt  from 
RCRA  Subtitle  C  requirements  under  the 
household  hazardous  waste  exclusion. 
For  a  further  discussion  please  refer  to 
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16  companion  proposed  RCRA  Toxcity 
Characteristic  Suspension  document 
issued  Qlsewhere  in  today's  Federal 
Register.  Under  this  TSCA  proposal,  if 
a  homeowner  hires  an  individual  or 
firm  to  perform  abatement,  demolition, 
6t  renovation  activities  and  LBP  debris 
is  created,  the  individual  or  firm  would 
lj)0  considered  to  be  a  generator  of  LBP 
debris.  In  such  cases,  the  individual  or 
firm  would  be  responsible  for 
Compliance  with  die  generator 
i^quirements  in  today's  proposal  rather 
than  the  homeowner. 
1 1  One  important  distinction  between 
uis  proposal  and  current  RCRA  Subtitle 
C!  requirements  is  that  today's  proposal 
Would  apply  to  all  LBP  debris  (as 
defined  at  §  745.303),  whereas  RCRA 
Sjubtitle  C  requirements  apply  only  if 
LBP  debris  is  a  waste  and  is  determined 
to  be  "hazardous."  The  comprehensive 
^bverage  of  today's  TSCA  proposal 
iVould  resolve  the  current  problems 
Bvolved  in  conducting  the  TCLP  test  on 
UBterogenous  LBP  debris  and  in  leaving 
argely  unregulated  large  quantities  of 
'kion-hazardous"  LBP  debris.  Today's 
]roposal  would  have  the  effect  of 
itibjecting  all  LBP  debris  to  one 
mmon  sense  regulatory  scheme 
eluding  management  controls  which 
e  into  account  the  risks  that  LBP 
bris  poses  to  humans,  particularly 
children-even  if  LBP  debris  has  not 
been  found  to  be  "  hazardous"  under 
the  TCLP  test.  See  Unit  VILB.  through 
^.D.  of  this  preamble  for  an  in-depth 
discussion  of  the  wastes,  activities,  and 
structures  covered  in  this  proposal. 

2.  Disposal/reclamation  options. 
Section  745.309  of  today's  proposal 
bfrould  allow  disposal  of  LBP  debris  in 
1  variety  of  facilities,  specifically: 

i.  Construction  and  demolition 
i  indfills. 

ii.  Nonmunicipal  landfills  which 
I  xept  conditionally  exempt  small 
:  uantity  generated  waste. 

iii.  Hazardous  waste  disposal 

icilities,  including  hazardous  waste 

icinerators  and  landfills. 

iv.  In  the  case  of  incineration, 
:  icilities  subject  to  specified  Clean  Air 
/  kCt  requirements. 

Each  of  the  disposal  options  listed 
a  )ove  is  discussed  in  greater  detail  in 
I  tait  VII.F.  of  this  preamble.  Under  the 
I  reposal,  LBP  debris  would  be  able  to 
I  e  reclaimed  (either  for  recovery  of  lead, 
[  r  for  energy  combustion  value)  only  in 
I  icilities  which  meet  the  Clean  Air  Act 
I  jquirements  specified  at  §  745.309(b)  of 
I  xiay's  proposal. 

3.  Controls  on  transportation,  storage, 
ind  reuse.  The  Agency  has  included 

J  roposed  controls  on  the  transportation, 
storage,  reuse  and  transfer  for  reuse  of 
LBP  debris  in  §§  745.308  and  745.311.  If 


finalized,  today's  proposed  rule  would 
stipulate  that  when  LBP  debris  is  stored 
for  more  than  72  hours,  there  must  be 
access  limitations,  and  that  LBP  debris 
must  not  be  stored  for  more  than  180 
days  (§  745.311).  There  are  also 
proposed  limitations  on  when  LBP 
debris  may  be  transferred  for  reuse 
(§  745.311).  In  addition,  the  proposal 
would  require  that  LBP  debris  be 
transported  in  covered  vehicles  to 
prevent  any  inadvertent  release  of  LBP 
chips  or  dust  (§  745.308).  These  controls 
are  discussed  at  length  in  Unit  VII.G.  of 
this  preamble. 

4.  Notification  and  recordkeeping.  In 
order  to  promote  compliance  and 
provide  for  effective  enforcement  of  the 
standards  contained  in  today's  proposal, 
the  Agency  has  included  a  proposed 
requirement  that  when  LBP  debris  is 
transferred  fi-om  one  party  to  another, 
the  recipient  should  be  notified  in 
writing  that  the  material  is  LBP  debris 
(§  745.313(a)).  Both  parties  to  any 
transfer  of  LBP  debris  would  also  be 
required  to  keep  a  copy  of  the 
notification  on  record  for  3  years 
(§  745.313(b)).  The  notification  and 
recordkeeping  requirements  are 
discussed  in  Unit  Vn.H.  of  this 
preamble. 

B.  State  and  Tribal  Programs 

Today's  proposal  contains  provisions 
for  EPA  authorization  of  State  or  Tribal 
LBP  debris  management  and  disposal 
programs.  States  and  Indian  Tribes  are 
encouraged  to  develop  and  seek  EPA 
authorization  of  their  own  LBP  debris 
management  and  disposal  programs. 
EPA  invites  States  and  Tribes  to  submit 
their  applications  60  days  after 
promulgation  of  the  final  rule. 

Sections  745.350  and  745.352  of 
today's  proposal  identify  key  program 
elements  which  EPA  believes  are 
needed  to  administer  and  enforce  a  LBP 
debris  management  and  disposal 
program  which  is  at  least  as  protective 
as  the  Federal  standards  at  §§  745.307 
through  745.319  and  provides  for 
adequate  enforcement.  The  proposed 
required  program  elements  found  at 
§  745.350  are:  (1)  Requirements 
governing  the  reuse  and  storage  of  LBP 
debris;  (2)  requirements  governing  the 
transportation  of  LBP  debris;  (3) 
requirements  for  the  disposal  or 
reclamation  of  LBP  debris;  and  (4) 
requirements  for  notification  and 
recordkeeping.  The  proposed  required 
elements  found  at  §  745.352  are 
designed  to  ensure  that  State  or  Tribal 
programs  provide  adequate 
enforcement. 

The  proposed  §§  745.341  through 
745.359  also  contain  procedures  for 
States  and  Indian  Tribes  to  follow  when 


applying  to  EPA  for  LBP  debris 
management  and  disposal  program 
authorization.  State  or  Tribal  programs 
would  be  required  to  be  "at  least  as 
protective  as"  the  Federal  requirements 
at  §§  745.307  through  745.319  and  to 
provide  adequate  enforcement.  In  their 
application.  States  and  Tribes  would  be 
free  to  retain  or  establish  more  stringent 
requirements  for  the  management  and 
disposal  of  LBP  debris  in  their 
jurisdictions.  State  and  Tribal  program 
'  requirements  are  discussed  in  Unit  Vni. 
of  this  preamble. 

V.  Policy  Basis  for  Today's  Proposal 

It  is  important  to  understand  the 
relationship  between  today's  proposal 
and  the  existing  RCRA  Subtitle  C 
regulations.  The  regulated  community 
has  expressed  a  variety  of  concerns 
about  the  appropriateness  of  current 
RCRA  requirements  governing  the 
management  and  disposal  of  LBP  debris. 

In  keeping  with  EPA's  responsibility 
imder  TSCA  Title  IV  to  promote  and 
facilitate  the  expeditious  reduction  of 
risks  related  to  LBP,  the  Agency  has 
explored  alternative  options  for 
management  and  disposal  of  LBP  debris. 
The  result  of  this  investigation  is  today's 
proposed  rule  providing  safe,  effective, 
and  reliable  TSCA  management  and 
disposal  standards  for  LBP  debris. 
Sections  A  through  F  of  this  imit 
describe  stakeholder  consultation  and 
the  policy  basis  for  today's  proposal. 

A.  Stakeholder  Consultation 

The  input  and  comments  of 
stakeholders  have  been  important  in  the 
development  of  today's  proposal.  As 
mentioned  in  Unit  II.  of  this  preamble, 
the  TSCA  section  1015  Task  Force, 
which  represented  a  wide  array  of 
interested  parties,  specifically  requested 
that  EPA  "shift  regulation  of  discarded 
architectural  components  from  the 
hazardous  waste  regulatory  program  to 
a  tailored  management  program  under 
TSCA  sections  402/404." 

In  addition,  the  Agency  held  a 
stakeholders'  meeting  on  September  28, 
1994,  to  discuss  possible  approaches  to 
improving  management  and  disposal 
requirements  for  LBP  debris. 
Stakeholders  participating  in  the 
meeting  included  HUD,  State  agency 
representatives,  environmental  and 
advocacy  groups,  labor  representatives, 
professional  organizations  representing 
the  building  and  waste  management 
trades  and  private  contractors.  The 
participants  provided  many  opinions 
and  suggestions. 

As  noted,  many  stakeholders  have 
urged  EPA  to  develop  today's  proposal. 
A  number  of  commenters  on  the  LBP 
Training  and  Certification  rule  (40  CFR 
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part  745)  specifically  requested  that 
EPA  issue  disposal  standards  for  LBP 
debris  under  TSCA.  In  response,  the 
Agency  has.  in  today's  proposal, 
identified  new  disposal  options  for  LBP 
debris  (in  addition  to  those  currently 
allowed  under  RCRA  Subtitle  C).  The 
new  LBP  debris  disposal  options  are 
discussed  in  Units  VI.  and  Vn.  of  this 
preamble.  Stakeholder  concerns  about 
this  proposed  rule  have  generally 
focused  on  the  risk  of  ground  water 
contamination  resulting  from  alternative 
disposal  options,  a  question  which  is 
addressed  by  the  analyses  conducted  for 
this  proposal  (as  discussed  in  Unit  VI. 
of  this  preamble). 

Other  stakeholders  have  expressed 
concern  about  the  Agency's 
characterization  of  the  ciirrent  market 
for  disposal,  believing  the  Agency  may 
have  overestimated  costs  of  disposal 
under  RCRA  Subtitle  C.  The  Agency  has 
reviewed  current  data  as  part  of  the 
economic  analysis  conducted  for  this 
proposal  and  believes  that  Agency 
estimates  of  the  current  costs  of  LBP 
debris  disposal  are  accurate.  It  is  clear 
from  the  economic  analysis  that 
management  and  disposal  costs  for  LBP 
debris  which  fails  the  TCLP  for  lead  are 
high  and  that  these  high  costs  can  act  as 
a  deterrent  to  the  removal  of  LBP 
hazards. 

Stakeholders  have  also  noted  that 
under  ciurent  RCRA  requirements,  all 
LBP  debris  is  not  treated  equally.  First, 
the  RCRA  regulations  only  apply  if  the 
debris  is  a  waste.  There  are  no  RCRA 
standards  for  the  management  of  LBP 
debris  that  is  intended  for  re-use.  For 
LBP  that  is  a  waste,  difficulties 
conducting  the  TCLP  (discussed  in 
section  D.  of  this  imit)  can  result  in 
insufficient  management  and  disposal 
standards  for  potentially  hazardous  LBP 
debris  (debris  which  does  not  exhibit 
the  TC  due  to  anomalous  TCLP  results) 
while  other,  similar  LBP  debris  fails  the 
TCLP  and  is  subject  to  the  strict  and 
costly  requirements  of  RCRA  Subtitle  C. 
Stakeholder  concerns  about  the  unequal 
requirements  and  regulations  governing 
the  management  and  disposal  of  LBP 
debris  are  addressed  in  today's  TSCA 
proposal. 

In  June  of  1996,  EPA  sent  a 
stakeholders'  mailing  to  a  large  list  of 
parties  the  Agency  had  identified  as 
potentially  having  an  interest  in  today's 
proposed  rule.  The  stakeholder  mailing 
included  an  outline  of  provisions  under 
consideration  for  inclusion  in  today's 
proposal,  the  draft  backgroimd 
docimient  for  the  Groundwater  Pathway 
Analysis  for  LBP  Architectural  Debris 
conducted  in  support  of  today's 
proposal,  and  names  of  Agency  staff  to 
contact  with  questions.  Further  input  by 


stakeholders  as  a  result  of  the  mailing 
has  been  considered  during 
development  of  today's  proposal. 

B.  RCRA  Coverage  of  LBP  Debris 

Under  current  RCRA  requirements,  all 
LBP  debris  is  not  treated  equally.  Some 
LBP  debris,  specifically,  debris  which 
fails  the  TCLP  for  lead  or  is  assessed  by 
the  generator  to  exhibit  the  Toxicity 
Characteristic,  is  subject  to  the  strict  and 
costly  requirements  of  RCRA  Subtitle  C. 
However,  LBP  debris  which  passes  the 
TCLP  or  is  correctly  determined  by  the 
generator  to  be  nonhazardous  solid 
waste  is  not  subject  to  Subtitle  C 
management  and  disposal  standards. 
Unfortunately  as  further  described  in 
section  D.  of  this  unit,  TCLP  results  are 
not  reproducible  on  LBP  debris. 
Therefore,  one  piece  of  LBP  debris 
might  fail  the  TCLP  in  one  instance  and 
pass  it  in  another,  subjecting  the  debris 
to  radically  different  management  and 
disposal  requirements  in  each  case. 

Eiuring  the  development  of  this 
proposal,  it  has  become  clear  to  the 
Agency  that  the  two  management  and 
disposal  standards  which  apply  to  LBP 
debris  imder  RCRA  are  both 
inappropriate.  In  cases  where  LBP 
debris  is  determined  to  be  hazardous, 
the  Agency  has  concluded  that  RCRA 
Subtitle  C  management  and  disposal 
requirements  are  unnecessarily  strict 
and  costly  (see  Unit  VI.  of  this  preamble 
for  a  discussion  of  the  analytical  basis 
for  this  finding). 

Conversely,  in  cases  where  LBP  debris 
passes  the  TCLP  or  is  determined  by  the 
generator  to  be  nonhazardous,  EPA 
believes  that  the  absence  of  clear 
management  and  disposal  standards  is 
inappropriate  and  could  result  in  LBP 
haziards.  Today's  proposal  would 
resolve  the  problems  associated  with 
RCRA  regulation  of  LBP  debris  by 
affording  equal  and  appropriate 
standards  for  all  LBP  debris. 

C.  LBP  Debris  Exclusions/Exemptions 
from  RCRA  Subtitie  C 

Currently,  certain  types  of  waste  are 
excluded  from  RCRA  hazardous  waste 
requirements.  Some  LBP  wastes, 
including  certain  types  of  LBP  debris 
eligible  for  exclusion  bom  RCRA 
requirements,  are  not  covered  by  today's 
TSCA  proposal  (see  Unit  Vn.B.  of  this 
preamble  for  a  discussion  of  LBP  wastes 
not  covered  by  this  proposal).  The 
Agency  believes  that  the  RCRA 
exclusions  clearly  and  adequately 
address  management  and  disposal  of 
these  types  of  waste  and  new  TSCA 
standards  are  not  necessary  for  these 
RCRA-exempted  LBP  wastes.  The 
exclusions  described  in  the  RCRA 
proposal  include:  (1)  The  household 


waste  exclusion;  (2)  the  conditionally 
exempt  small  quantity  generator 
(CESQG)  exclusion;  and  (3)  the  scrap 
metal  exemption.  See  today's  RCRA 
proposal  published  elsewhere  in  today's 
Federal  Register  for  a  thorough 
discussion  of  these  exemptions. 

D.  Difficulties  in  Conducting  the  TCW 
on  LBP  Debris 

An  important  factor  the  Agency 
considered  in  developing  today's 
proposal  is  the  difficulty  of  performing 
reproducible  TCLP  tests  on  LBP  debris. 
Proper  TCLP  testing  requires  the 
collection  of  a  representative  sample  of 
the  waste  "as  generated."  LBP  debris 
typically  includes  a  mixture  of  painted 
and  unpainted  material,  and  debris 
generated  at  a  single  site  often  includes 
a  variety  of  bililding  materials  (e.g., 
wood,  metal,  brick,  plaster,  etc.).  In 
addition,  different  components  of  the 
debris  frequently  have  different 
numbers  of  layers  of  paint — often  with 
different  formulations — each  of  which 
may  contain  varying  amounts  of  .lead. 
Collection  of  manageable-sized  samples 
that  are  representative  of  the  entire 
heterogeneous  waste  stream  presents 
obvious  challenges. 

A  second  testing  difficulty  is  sample 
preparation.  The  particle  size  reduction 
step  of  the  TCLP  requires  that  samples 
be  small  enough  to  pass  through  a  ^/»- 
inch  sieve.  Thus,  the  various 
components  of  the  sample  may  require 
different  procedures  in  order  to 
accomplish  size  reduction.  For  example, 
grinding  may  be  the  most  appropriate 
procedure  to  apply  to  plaster 
components  of  a  sample,  but  may  not  be 
practicable  for  the  sample's  metal 
components.  One  consequence  of  this  is 
that  paint  layers  originally  on  the 
surface  of  different  types  of  materials 
can  vary  widely  after  the  size-reduction 
step,  ranging  firom  a  powdered  state  to 
%  inch-sized  pieces.  Because  of  sample 
preparation  difficulties,  the  result  firom 
one  sample  (e.g.,  lead  present  above  the 
regulatory  level)  may  not  be  duplicated 
by  the  result  bom.  another  sample  of  the 
same  waste.  EPA  is  concerned  that  this 
situation  creates  an  imcertain  regulatory 
environment  and  that  it  may  lead  to 
inappropriate  regulation  or  lack  of 
regulation  of  LBP  debris. 

A  third  difficulty  is  introduced  by  the 
physical  state  of  the  paint  matrix.  L£P 
on  exposed  exterior  components  will 
usually  have  been  subject  to  years  of 
weathering,  since  it  was  almost 
exclusively  applied  before  the  late 
1970s.  In  contrast,  paint  from  interior 
surfaces  would  likely  not  be  weathered 
and  the  paint  matrix  would  still  be 
intact.  It  is  reasonable  to  expect  that  the 
integrity  of  the  paint  matrix  would  be  a 
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i  a  ctor  in  the  leachability  of  lead  from 
tl:  e  paint  when  it  is  subjected  to  the 
TCLP  test  and  that  the  amount  of 
tivjeathered  exterior  paint  versus  interior 
ptint  in  the  sample  would  affect  test 
oesults.  Variability  of  weathering  in 
ted  Surfaces  poses  a  significant 
lem  in  collecting  a  representative, 
lOToducible  sample  of  LBP  debris. 
The  Agency  believes  that  these  factors 
ntribute  significantly  to  variation  in 
results  for  LBP  debris,  causing 
(iensiderable  difficulty  in  characterizing 
IBP  debris  under  the  Toxicity 
Qiaracteristic.  These  problems  are 
reflected  both  in  stakeholder  comments 
«nd  in  the  Agency's  empirical  data  on 
tjCLP  testing  of  LBP  debris. 
!  I  In  March  1993,  EPA  completed  a 
^dy  that  examined  the  RCRA  status  of 
y^ous  waste  materials  from  abatement 
ph)jects.  The  study  had  three 
components:  First,  the  Agency 
evaluated  data  on  waste  that  HUD 
collected  during  its  nationwide 
abatement  demonstration  project  (Ref. 
^|.  Second,  EPA  carried  out  a  detailed 
testing  program  for  two  categories  of 
Waste-large  solid  debris  and  protective 
plastic  sheeting.  Third,  EPA  examined 
W  waste  disposal  experience  of  HUD's 
contractor  on  the  abatement  project  in 
O^er  to  obtain  preliminary  estimates  of 
the  volume  of  hazardous  waste  that  was 
^nerated  and  the  cost  of  disposal.  The 

S)al  was  to  determine  whether  the . 
gency  could  provide  useful  guidance 
)  individuals  and  firms  conducting 
abatements,  on  the  likely  result  of  TCLP 
toting  for  various  types  of  waste 
generated  during  abatements. 
i|  The  study  identified  three  major 
<::btegories  of  waste  produced  diuing 
^tements:  filtered  wash  water,  solid 
etchitectiual  debris,  and  plastic  sheets 
end  tape  used  to  cover  floors  and  other 
surfaces.  The  study  concluded  that 
Altered  wash  water  is  generally 
nonhazardous.  The  results  for  solid 
Wdiitectural  debris  demonstrated  that 
^BP  debris  tends  to  fail  the  TCLP  when 
the  lead  in  the  paint,  as  measured  by 
Htomic  Absorption  Spectrometry  (AAS) 
exceeds  4  milUgrams  per  square 
centimeters  (mg/cm^).  However,  TCLP 
f^lure  in  the  study  was  not  well- 
(Jorrelated  with  results  of  on-site  testing 
of  lead  levels  in  paint  using  an  X-Ray 
{fluorescence  (XRF)  device.  The  study's 
failure  rate  for  plastic  sheeting  tended  to 
depend  on  the  abatement  method.  For 
eocample,  removal  and  replacement 
tends  to  generate  nonhazardous  plastic 
sheeting,  but  use  of  a  heat  gun  for  LBP 
removal  tends  to  result  in  plastic 
Bneeting  which  exhibits  a  hazardous 
diaracteristic.  The  study  also  notes  that 
other  categories  of  waste,  such  as 
sludges,  LBP  chips,  mops  and  rags. 


often  exceed  the  RCRA  regulatory  limit 
for  lead. 

The  Agency  learned  bom  this  study 
that  there  is  no  clear  and  well-defined 
sampling  strategy  for  LBP  debris,  and 
that  the  TCLP  may  not  give  consistently 
reproducible  results  for  LBP  debris. 
Today's  proposal  addresses  these 
difficulties. 

E.  Economic  Impacts  of  RCRA  Subtitle 
C  Regulation  on  LBP  Abatements 

RCRA  Subtitle  C  requirements  for  the 
management  and  disposal  of  a 
hazardous  waste  include  making  the 
determination  that  the  waste  is 
hazardous,  the  completion  of  a  manifest 
which  trades  waste  from  the  generator  to 
ultimate  disposal,  maintenance  of 
records  for  3  years,  treatment  subject  to 
land  disposal  restrictions,  transport  to  a 
hazardous  waste  facility,  and  disposal  at 
a  hazardous  waste  facility.  Disposal  in 
a  RCRA  Subtitle  C  facility  is  not 
required  for  hazardous  lead  waste 
which  is  treated  (i.e.,  decharacterized) 
such  that  it  no  longer  exhibits  the 
Toxicity  Characteristic  for  lead.  This 
alternative  requires  the  generator  to  test 
the  waste  after  treatment  using  the  TCLP 
to  demonstrate  compliance  with  the 
land  disposal  restrictions  at  40  CFR 
268.9.  For  further  explanation  of  RCRA 
Subtitle  C,  please  see  Unit  in.B.  of  this 
preamble  or  the  RCRA  companion 
document  to  this  proposed  rule 
published  elsewhere  in  today's  Federal 
Rmster. 

RCRA  Subtitle  C  hazardous  waste 
management  and  disposal  requirements 
can  s{d>stan{rally  increase  the  costs  of 
performing  abatements  which  remove 
and  replace  painted  architectiual 
components  (e.g.  doors  and  windows),  a 
technique  whid^  results  in  a  relatively 
large  volume  of  waste  but  which 
minimizes  dust  generation  that  can 
cause  further  human  exposiue  to  LBP. 
In  a  1991  report  on  its  demonstration 
project  on  LfiP  abatement  in  public 
housing,  HUD  noted  that  the  abatement 
strategy  chosen  relates  directly  to  a 
unit's  eventual  passing  of  post- 
abatement  dust  clearance  tests  (Ref.  6). 
HUD  found  that  units  which  had 
undergone  removal  and  replacement 
abatements  were  more  likely  to  pass 
clearance  tests,  suggesting  that  these 
activities  tend  to  generate  less  lead- 
containing  dust  than  other  abatement 
options. 

Among  the  materials  generated  during 
abatement,  LBP  architectural 
component  debris  (e.g.,  doors,  windows 
and  window  frames,  external 
woodwork)  represent  largest  voliune. 
Other  materials,  such  as  LBP  chips  and 
dust,  treatment  residues,  solvents,  blast 
media,  waste  water,  plastic  sheets,  and 


woiker  equipment  and  clothing,  are 
generated  in  smaller  quantities,  are 
comparatively  easy  to  sample  and 
analyze,  and  are  not  covered  under 
today's  proposal  (see  Unit  Vn.B.  of  this 
preamble  for  a  discussion  of  the  scope 
of  materials  covered  in  this  proposal). 

However,  the  cost  of  disposal  of  the 
large  voliune  of  LBP  debris  which 
frequently  results  from  removal  and 
replacement  abatements  can  be  very 
high.  EPA  estimates  these  costs  to  be 
$316  per  ton.  including  the  a>8t  of  waste 
analysis,  transportation,  and  disposal. 
Disposal  as  a  RCRA  hazardous  waste  of 
an  average  amount  of  LBP  debris  from 
an  abatement  project  in  a  single-family 
home  can  represent  up  to  18.9%  of  the 
total  cost  of  the  project  (Ref.  7). 
Individuals  and  firms  do  not  necessarily 
know  when  beginning  an  abatement 
project  whether  the  resulting  debris  will 
require  management  as  a  hazardous 
waste,  but  they  may  frequently  account 
for  this  possibiUty  in  cost  estimates.  In 
some  cases,  sampling  and  analysis 
performed  prior  to  bidding  on  a  project 
allows  estimation  of  disposal  cost, 
which  affects  the  decision  about 
whether  or  not  to  imdertake  an 
abatement  project. 

RCRA  subtitle  C  requirements  may 
also  interfere  with  achieving  economies 
of  scale  in  LBP  debris  disposal.  RCRA 
requires  that  LBP  debris  which  is 
determined  to  be  hazardous  be  sent 
directly  from  the  site  of  generation  to  a 
hazardous  waste  treatment,  storage,  and 
disposal  facility  and  thereby  precludes 
the  aggregation  of  waste  from  different 
work  sites  at  a  central  collection  site, 
which  would  allow  for  lower 
transportation  and  disposal  costs. 

As  noted  above,  RCRA  Subtitle  C 
testing,  transportation  and  disposal 
costs  can  add  up  to  approximately  $316 
per  ton  (Ref.  7).  The  estimated  cost  to 
dispose  of  LBP  debris  in  a  construction 
and  demolition  landfill,  taking  into 
account  the  costs  of  the  management 
and  disposal  requirements  in  today's 
proposal  is  approximately  $37.20  per 
ton  (including  average  transport  and 
disposal  costs)  (Ref.  7).  Thus,  the 
management  and  disposal  cost  of  100 
tons  of  LBP  debris  which  failed  the 
TCLP  trom  an  abatement  at  a  100  unit 
apartment  complex  would  be  $31,600 
under  Subtitle  C  requirements  as 
opposed  to  $3,720  imder  today's 
proposal. 

Ine  alternatives  to  RCRA  hazardous 
waste  management  and  disposal 
presented  in  today's  proposal  would 
result  in  significant  cost  saving  for  the 
conduct  of  LBP  abatement  activities. 
These  savings  would  be.  achieved 
primarily  by  allowing  disposal  of  LBP 
debris  in  construction  and  demolition 
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landfills  and  eliminating  the  testing  and 
other  requirements  associated  with 
RCRA  Subtitle  C  regulations.  These  cost 
savings  could  stimulate  demand  for 
abatements  which  would  in  turn  serve 
to  reduce  hazards  to  human  health  and 
mitigate  the  economic  impacts 
associated  with  human  exposure  to  LBP 
hazards  including:  reduced  lifetime 
earnings  due  to  diminished  intelligence, 
increased  educational  costs,  increased 
health  care  costs,  lost  work  days  and 
productivity,  and  costs  associated  with 
increased  morbidity  and  mortality,  hi 
the  public  housing  sector  alone,  where 
a  fixed  amount  of  funds  are  currently 
designated  specifically  for 
modernization  including  the 
performance  of  abatements  (24  CFR  part 
965.  subpart  H),  the  cost  savings 
associated  with  today's  proposal  would 
result  in  an  increase  in  the  number  of 
LBP  abatements  of  more  than  5,454 
annually.  These  economic  and  risk 
considerations  were  also  important 
factors  leading  the  Agency  to  identify 
the  alternative  management  controls 
and  disposal  options  being  proposed 
today. 

F.  TSCA  Coverage  of  LBP  Debris 

The  legislative  history  of  TSCA  Title 
X  shows  clearly  that  by  enacting  TSCA 
Title  IV,  Congress  wanted  to  "remove  all 
major  obstacles  to  progress,  making 
important  changes  in  approach  and 
lajdng  the  foundation  for  more  cost- 
effective  and  widespread  activities  for 
reducing  LBP  hazards."  S.  Rep.  No.  102- 
332, 102nd  Cong.,  2nd  Sess.  Ill  (1992). 
As  the  Senate  Committee  on  Banking, 
Housing  and  Urban  Affairs  stated,  "  . . 
.  by  establishing  realistic,  cost-effective 
procedures  for  achieving  hazard 
reduction.  Title  X  will  speed  the  clean- 
up of  lead  paint  hazards  . . .  and  greatly 
decrease  the  incidence  of  childhood 
lead  poisoning."  (Id.  at  112.) 

Given  the  demonstrated  risks  that  LBP 
poses  and  the  clear  Congressional  intent 
for  risks  from  LBP  hazards  to  be 
reduced,  the  Agency  is  using  today's 
proposal  to  improve  the  regulatory 
program  governing  the  management  and 
disposal  of  LBP  debris  from  abatement, 
deleading.  renovation,  remodeling,  and 
demolition  activities. 

It  is  important  to  note  that  although 
EPA  is  proposing  to  suspend  the  RCRA 
Subtitle  C  regulations  which  apply  to 
LBP  debris  (see  companion  RCRA 
proposal),  the  Agency  is  not  basing  the 
proposed  suspension  on  a 
determination  that  regulation  of  LBP 
debris  is  unnecessary.  On  the  contrary. 
EPA  believes  that  regulation  of  the 
management  and  disposal  of  LBP  debris 
is  necessary,  and  that  TSCA,  Title  IV  is 


the  more  appropriate  and  effective 
authority  for  such  regulation. 

EPA  is  today  proposing  a 
determination  that  improper 
management  of  LBP  debris  or  reuse  of 
certain  LBP  debris  constitute  LBP 
hazards. 

According  to  TSCA,  Title  IV.  "LBP 
hazard"  means  "any  condition  that 
causes  exposure  to  lead  from  lead- 
contaminated  dust,  lead-contaminated 
soil,  lead-contaminated  paint  that  is 
deteriorated  or  present  in  accessible 
surfaces,  friction  surfaces,  or  impact 
surfaces  that  would  result  in  adverse 
human  health  effects"  as  estabUshed  by 
EPA.  EPA  believes  that,  in  the  absence 
of  appropriate  controls,  the  management 
and  disposal  of  LBP  debris  creates  a 
"LBP  hazard."  This  preliminary 
determination  is  a  statutory  prerequisite 
to  EPA's  application  of  the  TSCA 
management  and  disposal  requirements 
developed  for  abatements  and  deleading 
activities  to  debris  fit>m  renovations. 
(TSCA  section  402(c)(3)). 

Historically,  reseiarch  on  hazards 
associated  with  residential  LBP  has 
focused  upon  deteriorated  paint  in 
homes,  rather  than  on  the  debris 
generated  during  abatements  and 
renovation.  In  today's  determination 
that  improper  management  of  LBP 
debris  is  a  hazard,  the  Agency  believes 
that  the  same  exposure  pathways  are 
relevant  for  debris  and  that,  in  general, 
debris  by  its  very  nature  would  tend  to 
pose  a  greater  hazard  than  deteriorated 
LBP  in  a  home.  This  is  because,  except 
in  the  case  of  re-use.  the  debris  has  little 
or  no  value  and  there  is  no  motivation 
to  maintain  the  integrity  of  the  paint  on 
the  debris  surfaces.  Hence,  even  the 
intact  paint  on  debris  would  be 
expected  to  deteriorate  (e.g..  flake  or 
peel  off)  rapidly. 

Exposures  to  lead  from  deteriorated 
LBP  can  occur  in  several  ways.  First, 
children  who  exhibit  pica,  a  hunger  for 
substances  not  fit  for  food,  may  eat  paint 
chips  bom  accessible  waste  piles, 
resulting  in  the  ingestion  of  substantial 
amounts  of  lead  (Ref.  8).  Also,  the 
deteriorated  paint  bom  uncontrolled 
piles  of  debris  is  likely  to  fall  onto  the 
groimd  resulting  in  potentially  high 
soil-lead  levels.  (LBP,  as  defined  in 
today's  proposal,  contains  at  least  5.000 
ppm  lead.)  Such  contaminated  soil  can 
be  inadvertently  ingested  by  children 
through  their  normal  hand-to-mouth 
activity.  In  addition,  the  lead- 
contaminated  soil  can  be  tracked  into  a 
residence,  introducing  lead  into  the 
household  dust. 

These  scenarios  have  been 
demonstrated  in  various  studies  that 
used  stable  isotopes  of  lead  as  tracers. 
Basically,  this  technique  relies  upon  the 


fact  that  the  isotope  ratios  of  lead  ores 
vary  by  deposit.  Consequently,  lead- 
containing  products  such  as  LBPs, 
leaded  gasolines,  etc.  can  have  unique 
ratios  of  the  stable  isotopes  in  the  lead. 
Comparison  of  the  isotope  ratios  in 
these  products  to  those  of 
environmental  media  and  blood  can  in 
some  cases  identify  these  products  as 
the  source  of  lead  in  the  environmental 
media  and/or  lead  in  the  blood. 

Rabinowitz  reports  use  of  this 
technique  to  investigate  the  specific 
sources  and  pathways  of  lead  exposure 
in  three  cases  of  chronic,  high-level  lead 
poisoning  (blood-lead  concentrations  of 
120,  83,  and  66  Mg/dl)  (Ref.  9).  In  each 
case,  blood,  feces,  and  the  child's  home 
environment  (paint,  dust,  and  soil)  were 
sampled  and  analyzed.  All  of  the 
children  had  deteriorated  paint  present 
in  their  homes.  Additionally,  a  series  of 
environmental  samples  were  collected 
and  analyzed  to  characterize 
background  lead  throughout  the  city. 

In  the  firat  two  cases,  the  isotopic 
composition  of  the  blood  (indicative  of 
chronic  exposiue)  and  the  faces 
(indicative  of  exposure  during  the 
preceding  day)  were  nearly  identical.  In 
the  first  case,  they  resembled  the  paint 
sample  frt>m  the  child's  bedroom  wall 
(which  was  similar  to  the  exterior  soil). 
In  the  second  case,  they  closely  matched 
the  lead  in  window  sill  paint,  but  not 
the  kitchen  wall  or  garden  soil.  In  the 
third  case,  the  blood  lead  was  close  to 
that  of  the  paint  in  the  child's  bedroom, 
which  was  believed  to  be  the  source  of 
his  chronic  exposure,  whereas  the  fecal 
lead  appeared  to  be  similar  to  fallout 
bom  current  automobile  emissions  in 
the  area.  While  such  data  do  present 
some  ambiguities,  they  are  consistent 
with  paint  being  the  proximate  or 
remote  source  of  the  child's  lead 
exposure  and  the  conclusion  that,  in 
cases  of  severe  lead  poisoning,  the  lead 
in  the  child's  blood  and  fiaces  closely 
resembles  lead  in  paint  on  an  accessible 
surface.  Additionally,  based  upon 
isotopic  comparisons  between 
household  dust  and  urban  soils,  the 
study  also  concluded  that:  (1)  In  the 
absence  of  lead  paint,  the  lead  in  luban 
soils  and  household  dust  have  nearly 
the  same  isotopic  composition,  and  (2) 
lead  paint,  when  present,  can  be 
responsible  for  20-70%  of  lead  in 
household  dust  and  much  of  the  lead  in 
yard  soil. 

Yaffe,  et  al.  presented  two  cases 
which  also  induded  measurement  of 
the  isotopic  ratios  of  lead  in  blood, 
paint,  dust,  and  soil  (Ref.  10).  In  both 
cases,  it  was  unlikely  that  direct 
ingestion  of  paint  chips  was  the  cause 
of  the  elevated  blood-lead 
concentrations.  This  was  based  on  the 
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i  i  cts  that:  (1)  There  was  no  indication 

Sat  the  children  were  pica-prone  based 
pon  interviews  with  the  children  and 
their  parents,  and  (2)  higher  than 
e^ibited  blood-lead  concentrations 
>kiould  be  expected  if  paint  chips  were 
ming  ingested,  given  the  very  high  lead 
levels  in  the  paint. 
I  The  first  case  involved  10  children 
with  blood-lead  concentrations  from  28 
to  43  Mg/dl.  The  isotopic  ratios  of  the 
(ibildren's  blood  lead  were  similar, 

Suggesting  a  common  set  of  lead 
xposures.  These  ratios  were  quite 
ipilar  to  those  of  soil  samples  collected 
around  the  house  and  interior  dust 
samples.  The  close  agreement  between 
the  average  isotopic  ratios  of  exterior 
paint  samples  and  the  soils  near  the 
^0use  suggested  that  the  soil  was 
(itotaminated  by  the  exterior  paint, 
^ich  was  badly  deteriorated. 
'  The  second  case  involved  twin  2-year- 
Id  males  with  blood-lead 
ncentrations  of  37  and  43  Mg/dl.  The 
topic  ratios  of  the  tvnns'  blood  lead 
re  similar  to  the  soil  in  their  side 
y#rd  and  in  the  back  yard  of  a  nearby 
npuse  where  they  often  played.  These 
soils  had  similar  ratios  to  adjacent 
exterior  walls.  This  suggests  that  the 
laad  in  the  soils  was  primarily  derived 
^m  the  weathering  of  nearby  painted 
siirfaces  and  that  the  contaminated  soil 
was  a  significant  source  of  the  twins' 
exposure.  The  interior  dust  sample  lead 
was  not  similar  to  the  exterior  soil  or  the 
ns'  blood  lead. 

The  scientific  Uterature  also  includes 
iveral  studies  that  have  identified  a 
itistically  significant  relationship 
between  deteriorated  paint  and 
children's  blood-lead  concentrations, 
e  study  suggests  that  infant  blood- 
d  concentrations  are  a  function  of 
t  deteriOTation  and  lack  of 
maintenance  of  the  residence  (Ref.  11). 
In  this  study,  deteriorated  housing  was 
classified  as  deteriOTated  if  the  exterior 

5 is  not  well  maintained  or  had  peeling 
int.  as  observed  fitnn  the  street.  For 
Cants  at  12  to  18  months  old, 
geometric  mean  blood-lead 
concentrations  were  twice  as  high  in 
deteriorated  housing  (33  Mg^dl)  than  in 
kpusing  graded  as  satisfactory  (15  |ig/ 

,  Improper  management  and  disposal  of 
LBP  debris  could  cause  a  LBP  hazard  by 
$Ilowing  the  acaunulation  and 
deterioration  of  LBP  in  locations,  such 
as  imcontrolled  waste  piles,  where  it 
may  be  accessible  to  children  or 
contaminate  the  soil. 

EPA  believes  that  allowing  such  a 
iBP  hazard  to  go  imregulated  would 
i^tidermine  benefits  gained  through  the 
elimination  or  reduction  of  exposure  to 
]£P  in  target  housing,  public  buildings 


and  commercial  buildings.  The 
proposed  controls  on  storage  and 
transportation  which  are  included  in 
today's  proposal  (see  Unit  VII.G.  of  this 
preamble  for  a  more  thorough 
discussion  of  these  controls)  are 
intended  to  facilitate  safe  management 
of  LBP  debris. 

In  order  to  prevent  the  transfer  of  LBP 
hazards  from  one  structure  to  another, 
today's  proposal  also  prohibits  the  reuse 
and  transfer  for  reuse  of  any  LBP  debris 
which  is  identified  as  a  LBP  hazard  in 
today's  TSCA  proposal.  The  proposal 
identifies  a  LBP  hazard  as  the  presence 
of  any  deteriorated  LBP  on  the  debris. 
Under  today's  proposal,  reuse  or 
transfer  for  reuse  of  LBP  debris  which 
is  identified  as  a  LBP  hazard  (i.e.,  LBP 
debris  with  deteriorated  LBP)  would  be 
prohibited.  The  prohibition  would  not 
apply  if  the  LBP  is  removed  prior  to 
reuse  or  transfer  for  reuse.  See  Unit 
Vn.G.l.  of  this  preamble  for  a  more  in- 
depth  discussion  of  reuse  of  LBP  debris. 

In  authorizing  EPA  imder  TSCA  Title 
IV  to  promulgate  management  and 
disposal  standards  for  LBP  debris. 
Congress  did  not  directly  address  the 
conflict  that  would  arise  concerning  the 
overlapping  jurisdiction  of  the  RCRA  TC 
rule  and  any  new  TSCA  management 
and  disposal  standards.  Nor  did 
Congress  clearly  address  the  obstacles  to 
the  conduct  of  lead  abatements  and 
deleading  that  could  result  if  LBP  debris 
is  determined  to  be  hazardous  and 
subject  to  the  high  costs  of  compliance 
with  RCRA  Subtitle  C.  The  concurrent 
proposal  of  today's  RCRA  TC 
suspension  and  new  TSCA  standards 
should  resolve  the  dupUcation  inherent 
in  the  statutory  schemes.  The  new 
TSCA  standards  would  be  less 
burdensome  than  RCRA  Subtitle  C 
requirements  and  therefore  would 
remove  obstacles  to  the  conduct  of  LBP 
activities  while  identifying  standards  to 
prevent  improper  management, 
disposal,  and  reuse  of  LBP  debris. 

VL  Analytic  Basis  fior  Landfill  Disposal 
Options  in  Today's  Pn^xised  Rnk 

Identification  of  safis,  efiisctive.  and 
reliable  alternative  landfill  disposal 
options  f<x  LBP  debris  has  been  an 
important  component  of  this  proposed 
rulemaking.  EPA  believes  that  landfill 
disposal  is  the  most  common  waste 
management  practice  for  LBP  debris, 
and,  as  noted  above  in  Unit  V.  of  this 
preamble,  disposal  of  LBP  debris  in 
RCRA  Subtitle  C  landfills  (hazardous 
waste  landfills)  is  very  expensive.  To 
identify  safe  and  accessible  alternative 
landfill  disposal  options,  the  Agency 
considered  the  following  information. 


A.  Leaching  and  Mobility  of  Lead  from 
LBP  Debris 

Under  RCRA.  LBP  debris  is 
considered  hazardous  if  it  exhibits  the 
hazardous  waste  characteristic  of 
toxicity  (other  hazardous  waste 
characteristics  of  ignitability, 
corrosivity,  and  reactivity  are  not  likely 
relevant).  EPA  changed  the  test  to 
determine  whether  a  waste  exhibits  the 
characteristic  of  toxicity  under  RCRA  in 
1990,  when  the  Agency  promulgated  the 
Toxicity  Characteristic  (TC)  rule  (40 
CFR  261.24).  In  addition  to  adding  more 
hazardous  compounds  that  are  regulated 
under  that  characteristic,  the  TC  rule 
replaced  the  Extraction  Procedure  (EP) 
test  with  the  Toxicity  Characteristic 
Leaching  Procedure  (TCLP).  The  test 
was  designed  to  indicate  a  waste's 
potential  to  leach  hazardous 
constituents  into  groundwater  if  the 
waste  was  co-disposed  in  a  landfill  with 
mimicipal  wastes.  In  such  a  landfill,  the 
decomposition  of  municipal  wastes 
would  produce  organic  acids  creating 
relatively  more  aggressive  leaching 
conditions  than  in  landfills  without  co- 
disposal  with  municipal  waste.  (55  FR 
11862,  March  29, 1990.) 

After  the  promulgation  of  the  TC  rule, 
concerns  were  expressed  to  the  Agency 
that  TCLP  tests  conducted  on  LBP 
debris  for  determining  lead 
concentrations  in  leachate  produced 
higher  lead  leachate  levels  than  the  old 
EP  test.  The  results  of  TCLP  testing 
caused  certain  previously  nonhazardous 
LBP  debris  to  be  classified  as  hazardous 
waste  under  RCRA  Subtitle  C.  Thus,  the 
higher  lead  leachate  levels  produced  by 
the  TCLP  efiiBctively  limited  disposal 
options  for  LBP  debris.  LBP  debris  that 
had  previously  been  managed  as 
nonhazardous  waste  now  often  became 
subject  to  RCRA  hazardous  waste 
management  requirements.  In  response, 
the  Agency  conducted  a  study  to 
investigate  which  LBP  wastes  would  be 
hazardous  under  the  TC  rule.  This 
report  contained  EP  test  results  from 
some  wastes  and  TCLP  results  from 
others.  While  the  study  did  not  include 
testing  of  duplicate  samples  with  both 
tests,  in  general,  TCLP  results  were 
higher  than  EP  results  for  similar 
materials. 

The  Agency  conducted  another  study 
to  investigate  the  leaching  behavior  of 
lead  from  LBP  wastes  under  the  TCLP 
as  compared  with  the  Agency's 
"Synthetic  Precipitation  Leaching 
Procedure"  (SPLP).  While  the  TCLP  is 
designed  to  simulate  leaching  in  a 
municipal  landfill  environment,  the 
SPLP  is  designed  to  simulate  the 
leaching  of  wastes  disposed  in  landfills 
that  do  not  accept  mimicipal  garbage 
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and  other  putrescible  wastes  that  could 
decompose  and  form  organic  acids  that 
could  aggressively  leach  hazardous 
constituents  in  waste.  Accordingly,  the 
SPLP  uses  a  mild  inorganic  leaching 
solution  that  would  be  typical  of  acid 
rain  instead  of  the  organic  (acetic)  acid 
used  in  the  TCLP.  This  study  indicated 
that  LB?  waste  leached  considerably 
lower  levels  of  lead  in  the  SPLP  than  in 
the  TCLP  (Ref.  12). 

In  a  third  study  of  LBP  waste,  the 
Agency  analyzed  more  samples  of  LBP 
debris  using  both  the  TCLP  and  SPLP 
methods  to  compare  lead  concentration 
in  the  leachate  (Ref.  13).  The  results 
showed  that  when  LBP  debris  was 
subjected  to  the  TCLP  analysis,  the 
leachate  concentration  of  lead  exceeded 
the  TC  limit  of  5.0  mg/L  for  lead  in 
approximately  75%  of  the  cases. 
However,  when  the  samples  were 
subjected  to  the  SPLP,  in  only  a  few 
cases  did  the  lead  in  leachate  exceed  5.0 
mg/L.  In  general,  for  those  materials  that 
comprise  LBP  debris  as  defined  at 
§  745.303  of  the  regulatory  text,  lead  in 
leachate  samples  subjected  to  the  SPLP 
was  approximately  Vio  of  the  amount  of 
lead  measured  in  leachate  samples 
subjected  to  the  TCLP. 

Lead  was  the  only  contaminant  for 
which  analysis  was  done  in  the  LBP 
debris  leachate  testing  described  in  the 
above  three  studies.  This  was  simply 
because  these  studies  focused  on  lead  as 
the  principal  hazardous  constituent  in 
LBP  debris.  The  Agency  has  no  reason 
to  believe  that  LBP  debris  would  be  a 
TC  hazardous  waste  for  any  other 
reason.  However,  EPA  requests 
comments  and  information  on  whether 
contaminants  other  than  lead  associated 
with  LBP  debris  may  cause  LBP  debris 
to  be  identified  as  a  TC  hazardous 
waste. 

The  relative  immobility  of  lead  in 
subsurface  soils  under  non-highly  acidic 
conditions,  and  its  increased  mobility 
under  conditions  of  higher  acidity,  has 
been  documented  in  many  studies  (Ref. 
14).  Deutsch  provides  a  review  of  lead 
geochemistry  and  has  summarized  some 
of  these  studies.  Lead  entering  the 
subsurface  environment  may  be  strongly 
affected  by  adsorption  and/or  chemical 
precipitation  onto  the  solid-phase 
surfaces.  Due  to  their  strong  adsorption 
affinity  for  lead,  soils  appear  to  have 
large  capacities  for  immobilization  of 
lead.  Lead  generally  is  likely  to  be 
confined  to  the  top  soil  layers  due  to 
adsorption  to  the  soils.  Whatever  lead 
moves  past  the  top  soil  zone,  iron  and 
manganese  oxides  in  the  subsurface  soil 
may  play  the  greatest  roles  in  the 
adsorption  and  chemical  precipitation 
of  lead. 


While  Deutsch  concludes  that  lead  is 
one  of  the  least  mobile  of  the  common 
metal  contaminants  in  the  environment, 
he  also  states  that  lead  can  be  relatively 
mobile,  as  with  most  metals,  if  the 
contaminant  source  is  very  acidic  and 
the  environment  does  not  have  the 
capacity  to  neutralize  the  acid.  These 
conclusions  are  consistent  with  the 
findings  of  the  leaching  tests  described 
above.  That  is,  lead,  in  general,  tends  to 
be  less  mobile  in  less  aggressive  acidic 
conditions  than  in  a  highly  acidic 
environment.  For  LBP  debris,  the 
organic  acid  of  the  TCLP  (which  is 
predictive  of  conditions  in  a  municipal 
waste  landfill)  is  considerably  more 
aggressive  in  leaching  lead  than  the 
milder,  "acid  rain"  type  of  inorganic 
acid  of  the  SPLP  (nonmimicipal  landfill 
scenario). 

Regardless  of  the  mobility  issues 
noted  above,  there  are  certain  other 
environmental  conditions  in  the  United 
States  where  lead,  if  soluble,  might 
move  appreciably  with  groundwater. 
For  example,  the  existence  of  highly 
fractured  bedrock,  or  highly  porous 
soils,  karst  formations,  soils  v»rith  low 
cation  exchange  capacity  or  low  organic 
content,  and  dissolved  organic  acidis  in 
the  groundwater  can  appreciably 
increase  the  mobility  of  lead  in  the 
subsurface  soil. 

Upon  review  of  the  above-cited 
studies  and  the  LBP  debris  leachate 
testing  data,  EPA  made  some 
preliminary  conclusions  regarding  the 
potential  for  lead  leachability  in  non- 
municipal  versus  municipal  landfills. 
Based  on  these  data,  because  non- 
municipal  landfills  are  likely  to  be  less 
aggressive  environments  for  the 
leaching  of  lead,  the  Agency  focused  its 
further  analysis  on  these  types  of 
landfills.  Specifically,  the  Agency  has 
focused  on  evaluating  the  safety  of 
disposal  of  LBP  debris  in  construction 
and  demolition  (C&D)  landfills. 

However,  the  Agency  recognizes  a 
need  to  conduct  further  analyses  to 
come  to  more  definitive  conclusions 
regarding  the  potential  for  lead 
leachability  and  mobility  from  disposal 
of  LBP  debris  under  various  types  of 
landfill  conditions.  Therefore,  the 
Agency  plans  to  conduct  such 
additional  studies.  The  results  of  such 
analyses  could  potentially  cause  the 
Agency  to  revise  its  current  conclusions 
regarding  the  leachability  and  mobility 
of  lead  in  various  landfill  environments. 
However,  until  that  time,  the  Agency 
maintains  its  long-held  position  that,  in 
general,  municipal  solid  waste  landfills 
represent  a  more  aggressive  leaching 
environment  for  lead  (and  other 
hazardous  constituents)  than  many  non- 
mimicipal landfill  environments. 


Mimicipal  landfill  disposal  remains  the 
worst-case,  generic  mismanagement 
scenario  that  the  Agency  has 
determined,  under  RCRA,  to  be  a 
plausible  scenario  for  disposal  of  non- 
mimicipal solid  wastes.  "Hie  TCLP 
remains  the  appropriate  leaching  test  to 
mimic  municipal  landfill  conditions  for 
determining  whether  solid  waste 
exhibits  the  RCRA  toxicity 
characteristic.  The  TCLP  is  also  an 
important  factor  used  by  the  Agency, 
when  determining  whetiier  industrial 
process  waste  should  be  Usted  as  a 
RCRA  hazardous  waste. 

B.  Ground  Water  Risks  from  C&-D 
Landfills 

The  Agency  has  performed  several 
studies  providing  data  on  leachate 
quality  and  on  the  environmental 
performance  of  some  C&D  landfills. 

One  study  investigated  leachate 
quality  in  C&D  landfills  (Ref.  15).  The 
results  indicated  that  of  21  C&D 
landfills  for  which  there  were  leachate 
data,  18  landfills  monitored  leachate  for 
lead,  and  of  these,  15  had  detectable 
lead  concentrations.  Although  the 
existence  of  lead  in  landfill  leachate  at 
levels  above  the  detection  level  is  not 
unusual,  the  Agency  intends  to  conduct 
further  studies  on  the  presence  of  lead 
in  leachate  from  various  types  of' 
landfills. 

Additionally,  the  Agency  has 
performed  two  studies  which  provide 
data  on  the  environmental  performance 
of  some  C&D  landfills.  Because  these 
two  studies  were  completed  for  the 
purpose  of  identifying  cases  of 
environmental  releases  from  C&D 
landfills,  they  do  not  include  data  from 
the  vast  majority  of  C&D  landfills  for 
which  there  is  no  evidence  of 
groundwater  contamination. 

The  first  of  the  two  studies,  "Damage 
Cases:  Construction  and  Demolition 
Waste  Landfills,"  identified  11  C&D 
landfills  for  which  there  was  adequate 
evidence  to  find  that  they  may  have 
threatened  or  damaged  human  health  or 
the  environment  (Ref.  16).  The  second 
report  "Hazardous  Waste  Characteristics 
Scoping  Study,"  reviewed  the  11  C&D 
landfill  cases  documented  by  the  first 
report  but  used  more  stringent  criteria 
pertaining  to  proof  of  damage  (Ref.  17). 
In  particular,  the  second  report 
eliminated  from  consideration  5  of  the 
11  cases  documented  by  the  first  report, 
due  to  the  fact  that  these  5  C&D 
landfills,  in  addition  to  receiving  C&D 
wastes,  also  received  municipal, 
hazardous  or  other  improper  wastes. 
Disposal  of  the  inappropriate  wastes  at 
these  C&D  landfills  may  have  adversely 
influenced  their  environmental 
performance. 
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Of  the  six  damage  cases  that  are 
( leschbed  in  the  Hazardous  Waste 
I  Characteristics  Scoping  Study,  two  are 
( ibcumented  to  have  lead  concentrations 
i^  groundwater  that,  at  least  once, 
^ceeded  a  State  or  Federal  standard, 
tihe  highest  reported  values  of  lead  in 
these  cases  are  0.090  and  0.056  mg/L, 
exceeding  0.015  mg/L,  the  Safe  Drinking 
"ater  action  level  for  lead  at  the  tap. 

e  site  having  the  higher  of  these  lead 

ncentrations  in  groimd  water  (0.090 

g/L)  was  operated  during  its  entire  life 

an  illegal  dumpsite  with  no 
latory  oversight.  Therefore,  it  is  not 
cularly  surprising  that  release  of 

d  has  occurred  at  this  site.  The 
.  Agency  is  currently  conducting  further 
udies  to  better  understand  the 

rcumstances  that  have  resulted  ia 
lese  levels  of  lead  being  detected  in 
^oundwater  at  these  C&D  landfills. 
I  <  To  provide  a  more  comprehensive 
understanding  of  the  potential  groimd 
water  risks  of  allowing  LBP  debris  to  be 
disposed  in  C&D  landfills,  the  Agency 
conducted  a  groundwater  modeling 
analysis.  This  analysis  was  done  on  a 
national  scale,  using  groundwater 
riiodeling  techniques  similar  to  those 
iised  in  previous  EPA  rulemakings  (e.g., 
Uie  Toxicity  Characteristics  Final  rule 
(40  CFR  261.24);  the  Hazardous  Waste 

entification  Proposed  Rule  (60  FR 

344, 66406.  December  21, 1995) 
5337-9);  and  the  Petroleum 

fining  Listing  Determination  (62  FR 

747,  April  8. 1997)  (FRL-5807-5)). 

e  groimdwater  modeling  analysis  is 
summarized  briefly  below  and  in  more 
detail  in  the  background  dociunent 
'Xiroundwater  Pathway  Analysis  for 
LBP  Architectural  Debris,"  a  copy  of 
which  is  in  the  docket  for  today's 
proposal  (Ref.  18). 

Tne  Agency  recognizes  that  any 
'national"  modeling  analysis  is  limited 
ih  its  ability  to  reflect  every  relevant 
siting  and  operational  condition  at  any 
particular  landfill.  Public  comments  and 
Isupporting  data  are  invited  on  this 
^Qiproach. 

1 .  Parameters  used  for  the 
groundwater  pathway  analysis — i. 
jfleachate  composition.  SPLP  data  from 
the  1995  report  on  LBP  debris  was  used 
to  estimate  the  concentration  of  lead 
from  LBP  debris  in  the  leachate 
emanating  from  the  modeled  C&D 
l^dfiUs.  As  noted  above,  the  SPLP  data, 
Urhich  represent  the  disposal  of  LBP 
debris  in  RCRA  Subtitle  D  non- 
Oiunicipal  solid  waste  landfills  was 
designed  to  be  more  representative  of 
the  C&D  landfill  environment  than  the 
TCLP  data,  which  is  intended  to 
represent  co-disposal  in  an  environment 
with  wastes  containing  predominantly 
ihunicipal  garbage.  Although  the 


Agency  is  aware  that  organic  matter  and 
putrescible  wastes  have  been  found  to 
be  present  in  some  unknown  number  of 
C&D  landfills,  the  Agency  believes  that 
C&D  landfills  generally  produce  less 
organic  acids  than  municipal  solid 
waste  landfills  (MSWLFs)  (Ref  19). 

Thus,  the  SPLP  data  is  more 
appropriate  for  this  analysis.  The 
Agency  specifically  solicits  comments 
on  the  use  of  the  SPLP  leachate  test  data 
for  the  LBP  debris  risk  analysis.  EPA  has 
initiated  studies  to  obtain  data 
concerning  C&D  and  mimicipal  soUd 
waste  landfill  leachate  quality  and  to 
determine  whether  organic  waste 
disposed  in  C&D  landfills  generates 
leachate  that  could  facilitate  the 
leaching  of  lead  in  C&D  landfills. 

ii.  LBP  debris  quantity.  Using 
information  from  a  1990  HUD  Report  to 
Congress,  the  Agency  first  estimated 
total  quantities  of  LBP  debris  likely  to 
be  generated  from  abatement  of  housing 
and  day-care  facilities  (Ref.  20).  For  this 
estimate,  the  Agency  conservatively 
assiuned  that  all  abatements  would 
result  in  removal  and  replacement  of 
painted  architectural  components  from 
pre-1978  housing  and  day-care  facilities. 
The  analysis  estimated  that 
approximately  19  million  tons  of  debris 
will  be  generated  annually  over  the  next 
34  years  comprised  inainly  of  three 
types  of  LBP  debris:  doors,  exterior 
wood  (e.g.,  soffits,  clapboards),  and 
miscellaneous  components  (e.g., 
windows,  window  sills)  (Ref  20).  The 
Agency  used  this  quantity  estimate  for 
LBP  abatement  debris  for  the 
groundwater  risk  analysis. 

The  Agency  also  estimated  total 
quantities  of  C&D  waste  and  building 
construction  and  demolition  waste  that 
is  disposed  of  in  C&D  landfills  (Refs.  18 
and  20).  Data  for  waste  quantities  from 
renovation  and  remodeling  (R&R) 
activities  are  not  available  separately 
and  are  likely  to  fluctuate  from  year-to- 
year.  EPA  assumed  that  part  of  the 
demolition  waste  could  be  attributed  to 
R&R  waste.  The  Agency  used  the 
quantities  of  LBP  demolition  waste  in 
conjimction  with  the  LBP  abatement 
debris  volumes  to  assess  the  combined 
groimdwater  risks  from  the  disposal  of 
these  wastes  in  C&D  landfills  (Ref.  18). 

For  the  ground  water  risk  analysis, 
based  on  finite  source  modeling  (i.e., 
each  C&D  landfill  would  contain  a  pre- 
determined quantity  of  LBP  debris  over 
the  operating  life  of  a  landfill),  the 
Agency  conservatively  assumed  that 
only  one-half  (900)  of  the  nation's 
existing  1,800  C&D  landfills  would 
receive  the  19  million  tons  of  LBP 
debris  for  disposal  until  LBP  debris 
generation  ceases  (approximately  after 
the  next  34  years).  It  was  also  assumed 


that  all  C&D  landfills  would  receive 
building  construction,  demolition,  and 
R&R  debris  and  other  C&D  waste 
equally.  The  Agency  requests  comment 
on  these  assumptions  and  their  use  in 
the  groundwater  risk  analysis. 

iii.  CS-DJandfill  characteristics.  The 
Agency  has  information  on  the  number 
of  commercial  C&D  landfills  (1,800)  and 
a  distribution  of  their  sizes  (areas). 
However,  the  Agency  does  not  have 
other  site-specific  data  (e.g.. 
hydrogeology)  for  these  C&D  landfills. 
These  data  representing  the  national 
distribution  of  various  parameters  are 
required  as  input  for  the  groundwater 
risk  modeling.  Therefore,  for  the  site- 
specific  parameters  with  no  data 
specific  to  C&D  landfills,  the  Agency 
decided  to  use  information  from  the 
Industrial  Subtitle  D  Landfill  Survey 
discussed  below.  The  basis  for  this 
decision  was  that  both  C&D  and 
Industrial  D  landfills  are  subject  to  the 
Federal  regulations  at  40  CFR  part  257. 
subpart  A  (which  includes  some 
restrictions  on  siting  of  landfills),  and 
therefore,  both  types  of  these  facilities 
would  be  located  in  similar 
hydrogeologic  regions  of  the  country. 

The  national  survey  of  Industrial 
Subtitle  D  landfills  was  conducted  in 
the  late  1980's  and  the  results  are 
presented  in  the  background  documents 
to  this  proposal  (Refs.  18  and  22(b).  (c). 
(d)).  This  stratified  and  weighted  survey 
represents  the  nationwide  distribution 
of  the  Industrial  D  landfills  (e.g.. 
geographic  location,  area,  etc.),  and 
represents  the  best  available  data  on 
Industrial  Subtitle  D  landfills  on  a 
nationwide  basis.  The  survey  represents 
a  snapshot  of  the  Industrial  Subtitle  D 
universe  in  the  U.S.  and  has  been  used 
by  the  Agency  in  support  of  other 
regulatory  (RCRA)  programs. 

The  Agency  assumed  that  the  national 
distribution  of  C&D  landfill  locations  is 
similar  to  that  of  Industrial  D  landfills. 
Therefore,  this  modeling  analysis  used 
the  surficial  soil  and  hydrogeologic  data 
fit}m  the  Industrial  D  landfill  data  base 
in  order  to  represent  relevant 
characteristics  of  C&D  landfills  (Refs.  18 
and  22(a).  (b).  (c),  (d)). 

These  assumptions  add  some 
uncertainty  to  the  overall  results,  the 
exact  magnitude  of  uncertainty  is 
presently  unknown.  However,  EPA 
believes  it  to  be  low,  because  the 
Agency  used  only  the  locational 
information  from  the  Industrial  D 
survey.  The  errors  resulting  from  some 
differences  in  locations  are  not  likely  to 
add  major  errors  in  the  national  Monte 
Carlo  analyses,  as  long  as  the  respective 
modeled  site  locations  a>e  in  the  same 
hydrogeologic  region  as  the  original  site 
locations. 


70202 


Federal  Register /Vol.  63,  No.  243 /Friday,  December  18,  1998 /Proposed  Rules 


The  Agency  has  information  from  a 
survey  on  the  location  of  closest 
downgradient  drinking-water  wells 
relative  to  municipal  solid  waste 
landfills,  but,  similar  information  is  not 
available  for  C&D  or  Industrial  D 
landnUs.  Therefore,  the  Agency  used 
the  distances  to  the  closest 
downgradient  drinking-water  wells  from 
the  distribution  of  distances  from  the 
municipal  solid  waste  landfill  survey 
(Refs.  18  and  22(b).  (c),  (d)).  In 
characterizing  the  drinking-water  well 
distribution  with  respect  to  municipal 
landfills,  the  Agency  collected 
information  on  the  receptor  wells 
closest  to  the  landfills  that  were  located 
within  a  radial  distance  of  1  mile  from 
the  downgradient  edge  of  the  landfill. 
The  distribution  of  receptor  well 
distances  from  municipal  landfills  used 
in  the  modeling  analysis  for  the  LBP 
debris  rule  is  the  best  information 
available  to  the  Agency  on  distances  to 
receptor  wells.  As  discussed  later  in  this 
section,  for  this  proposal,  the  Agency 
estimated  lead  concentrations  in  the 
drinking  water  wells  located 
downgradient  anywhere  within  a  radial 
distance  of  1  mile.  However,  the  Agency 
intends  to  examine  the  effect  on  lead 
levels  if  the  downgradient  drinking 
water  wells  were  restricted  in  location 
to  the  plume  centerline  or  within  the 
plume,  as  opposed  to  downgradient 
well  location  within  a  radial  distance  of 
one  mile,  prior  to  the  promulgation  of 
the  final  rule. 

The  data  bom  the  Industrial  D  and 
municipal  solid  waste  landfill  surveys, 
and  all  other  data  used  as  inputs  in  the 
modeling  exercise  are  described  in 
detail  in  the  background  documents  for 
this  proposal. 

The  Agency  seeks  comment  on 
whether  other  data  exist  for  C&D  landfill 
locations  and  drinking  water  well 
locations  that  could  be  used  as  inputs  to 
achieve  a  reduction  in  the  uncertainty 
in  the  modeling  analysis.  Also,  the 
Agency  seeks  leachate  composition  data 
for  C&D  landfills. 

2.  Modeling  approach.  The  Agency 
modeled  lead  leachate  migration  from 
the  bottom  of  unlined  C&D  landfills  into 
the  subsurface  environment,  and 
estimated  the  overall  percentage  of  C&D 
landfills  across  the  nation  which  might 
indicate  peak  lead  concentrations  in  the 
closest  down  gradient  receptor  wells 
above  the  lead  health-based  levels  (i.e., 
the  Federal  regulatory  action  level  for 
lead  in  drinking  water  of  0.015  mg/L). 
As  in  previous  RCRA  rulemakings  (e.g., 
the  TC  rule),  the  groundwater  modeling 
analysis  used  a  "Monte  Carlo"  approach 
to  determine  the  national  probability 
distribution  of  peak  receptor  well 
concentrations  over  the  exposure  time 


horizon.  Also,  as  in  many  other  EPA 
groundwater  risk  analyses,  a  modeling 
time  horizon  of  10,000  years  was  used. 

The  Agency  recently  enhanced  the 
subsurface  transport  model  used  to 
support  RCRA  rulemakings.  The  new 
model  is  called  EPACMTP  (EPA's 
Composite  Model  for  Leachate 
Migration  with  Transformation 
Products).  The  model  simulates  the 
migration  of  contaminants  in  three 
dimensions  to  take  into  consideration 
the  mounding  effects  beneath  waste 
management  units.  The  model  also  can 
simulate  the  fate  and  transport  of 
primary  constituents  and  their 
secondary  reaction,  decay  products.  The 
model  is  particularly  appropriate  for  the 
LBP  debris  risk  analysis,  because  it  can 
consider  the  nonlinear  nature  of  the 
lead  isotherm  (the  relation  between  the 
mass  of  lead  adsorbed  or  precipitated  on 
the  solids  and  the  concentration  of  lead 
in  water).  The  Agency  developed  a 
technique  for  the  nonlinear  isotherms 
and  this  was  incorporated  in  to  the 
EPACMTP  analyses  for  lead  (Ref.  23). 
The  Agency  also  invites  comments  on 
the  use  of  this  nonlinear  isotherm 
approach. 

For  the  1990  TC  rule.  EPA  assumed 
that  the  source  of  contamination  was 
infinite;  i.e.,  waste  would  be  disposed 
within  a  landfill  continuously, 
therefore,  hazardous  constituent  loading 
would  never  be  depleted.  For  this 
reason.  EPA  limited  its  application  to 
selected  chemical  constituents  which 
correspond  to  infinite  source  behavior. 
The  EPACMTP  has  a  new  modeling 
methodology.  The  new  approach  is 
called  Regional  Site-Based  finite  source 
methodology  (Ref.  22(b)).  The  Monte 
Carlo-based  approach  uses  all  site- 
specific  data  and,  if  some  site-specific 
data  are  not  available,  it  uses  data  frt>m 
regional  distributions  as  the  default 
data.  If  regional  data  are  not  available, 
then  data  from  national  distributions  are 
used.  The  approach  uses  the  best 
available  data  and  keeps  the  site- 
correlated  hydrogeological  parameters 
together  for  each  Monte  Carlo 
realization  in  the  modeling  analyses. 

For  this  risk  analysis,  the  Agency 
used  the  Regional  Site-Based  approach 
to  reduce  data  gaps  related  to  the 
EPACMTP  model  input  parameters.  For 
example,  since  site-specific  depth-to- 
groundwater  information  was  not 
available,  EPA  used  groundwater  depth 
data  within  the  Monte  Carlo  framework 
for  the  geographical  region  in  which  the 
site  is  located.  The  Agency  assigned 
specific  values  for  the  climatic  and 
hydrogeological  model  parameters 
based  on  the  geographical  locations  of 
waste  disposal  sites  across  the  U.S.  This 
approach  preserves  the  interdependence 


between  the  site  location  and  the 
climatic  and  hydrogeological  region. 

As  mentioned  in  the  previous  section, 
when  specific  locational  data  for  C&D 
landfills  were  lacking,  the  Agency  used 
data  from  the  EPA  Survey  of  Industrial 
Subtitle  D  Waste  Management  Facilities. 
In  certain  instances  (e.g.,  well  location), 
information  from  the  Agency's 
municipal  solid  waste  landfill  database 
was  used.  The  underl)ring  assumption 
in  using  these  data  is  that,  in  general, 
the  overall  C&D  site  distribution  is 
similar  in  terms  of  climatic  and 
hydrogeological  settings  to  other  non- 
hazardous  waste  landfill  sites.  Thus, 
even  if  the  locations  of  these  types  of 
landfills  do  not  coincide  exactly,  the 
regional  climatic  and  hydrogeologic 
characteristics  would  not  be  expected  to 
vary  widely  and,  therefore,  would  not 
significantly  affect  the  results  in  a 
nationwide  Monte  Carlo  fitimework. 
The  size  of  the  landfill  and  waste 
volumes,  however,  tend  to  be  significant 
factors  influencing  the  outcome  of  the 
Monte  Carlo  results  as  long  as  the  sites 
under  consideration  are  within  the  same 
climatic  region.  EPA  requests  comments 
on  whether  assumptions  related  to 
landfill  size  and  waste  volume  are 
appropriate,  as  well  as  any  supporting 
data. 

The  Agency's  modeling  approach 
assessed  a  full  range  of  fate  and 
transport  conditions,  including  the 
climatic  and  hydrogeological  properties 
which  were  assumed  to  characterize 
C&D  landfills  across  the  nation. 
Correlated  hydrogeologic  characteristics 
were  utilized,  based  on  a  survey 
conducted  by  the  National  Water 
Association,  in  the  Monte  Carlo 
analysis.  Impossible  combinations  of 
site  conditions  are  rejected  in  the  Monte 
Carlo  analysis;  e.g.,  very  low  rainfall 
and  high  infiltration.  However,  some 
assumptions  can  lead  to  overestimation 
or  underestimation  of  risks.  For 
example,  the  approach  assumed  that  the 
receptor  well  may  be  located  anywhere, 
witWn  a  radial  distance  of  a  mile  from 
the  edge  of  the  landfill,  on  the  down 
gradient  side  of  the  landfill.  This  may 
underestimate  the  risk  compared  to  sites 
where  the  receptor  well  was  restricted 
in  location  to  the  plume  centerline  or 
within  the  plume.  However,  the  risk 
modeling  approach  also  assumes  that 
the  receptor  wells  pump  water  from  the 
uppermost  layer  of  groundwater  below 
the  ground  surface,  where  leachate 
releases  bom  landfills  would  be  most 
likely.  This  may  overestimate  potential 
exposure,  because  many  private  wells 
.gather  water  from  deeper  layers  of 
groundwater  which  may  not  be  exposed 
to  the  landfill  leachate.  The  Agency 
seeks  comment  on  the  modeling 
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I  >proach  and  data  to  improve  the 
1  [Odeling  analyses. 

The  new  model  (EPACMTP)  and  the 
tegional  Site-Based  Monte  Carlo 
1  jproach  were  favorably  reviewed  by 
:  PA's  Science  Advisory  Board  (SAB) 
t(ef.  24).  The  SAB  also  provided 
Suggestions  for  improving  the  model, 
Which  EPA  has  considered.  The 
gency's  response  to  the  SAB's  review 
also  in  the  docket  for  today's  proposal 
ef.  25).  The  Agency  beUeves  it  is 
plying  the  best  available  modeling 
Bpproadh  for  this  national  assessment. 
P'A  may  conduct  additional  analyses 
Using  this  modeling  approach  should 
Ulditional  data  for  C&D  landfills 
become  available.  This  Monte  Carlo 
approach  avoids  the  compounding 
affects  of  conservatism  that  may  occiu* 
if,  for  example,  single,  reasonable-worst- 
::)ase  values  were  used  for  each 
eter. 
The  MINTEQA2  (geochemical 
eciation  model)  is  another  EPACMTP 
odel  component  which  determines 
bubsurface  lead  sorption  isotherms 
junder  a  range  of  environmental 
qonditions  i.e.,  variation  in  pH  and 
er  factors  controlling  the  subsurface 
obility  of  lead  (Refs.  18  and  22(a),  (b), 
),  (d)).  The  Agency  considered  the 
bsurface  behavior  of  lead  in 
mbination  with  waste  volume, 
hydrogeological,  climatological  and  soil 
aracteristics  to  generate  the 
istribution  of  concentrations  of  lead  in 
nking  water  wells. 

3.  Modeling  results.  The  results  of  the 
BP  debris  modeling  effort  are 
summarized  below.  These  findings 
suit  from  application  of  the 
arameters  described  in  section  B.l.  of 
is  unit,  including  the  use  of  SPLP  data 
br  leachate  composition,  to  the 

odeling  approach  described  in  section 
iB.2.  of  this  unit. 

n  •  The  peak  receptor  well  lead 
concentration  would  be  between  zero 
and  0.015  mg/L  over  the  110,000  year 
imodeled  time  frame  in  approximately 
^5%  of  the  modeling  simulations.  (Each 
Emulation  corresponds  to  a  single 
downgradient  well  located  within  a 
nadial  distance  of  a  mile.  Every  Monte 
(tarlo  simulation  picks  a  different 
dowmgradient  well  location  within  a 
nadial  distance  of  a  mile  along  with  an 
iiput  data  set,  including  landfill  size, 
s  oil  hydraulic  conductivity,  etc.) 
In  less  than  4.5%  of  the  cases 
\  /ould  the  receptor  well  lead 
[  oncentration  exceed  the  Federal 
I  jgulatory  action  level  for  lead  in 
arinking  water  of  0.015  mg/L  over  the 
full  modeling  time  horizon,  and  most  of 
these  exceedances  would  occur  between 
3,000  and  10,000  years  after  the  disposal 
of  LBP  debris  in  C&D  landfills. 


•  The  drinking  water  action  level  for 
lead  was  not  exceeded  in  any  receptor 
well  during  the  first  500  years  and, 
between  500  and  1,000  years,  it  was 
potentially  exceeded  at  only  one  site  in 
10,000  Monte  Carlo  realized  sites  (i.e., 
0.01%). 

Thus,  at  the  national  level,  the 
modeling  results  indicate  that  the 
impact  on  groundwater  at  drinking- 
water  wells  down  gradient  of  C&D 
landfills  accepting  LBP  debris  appears 
to  be  very  low  and  would  only  occur 
after  an  extremely  long  period  of  time. 

For  this  proposal,  modeling  efforts 
indicate  that  the  disposal  of  LBP  debris 
in  C&D  landfills  would  be  protective  of 
human  health  at  the  95th  percentile 
protection  level.  This  level  of 
protectiveness  is  at  the  high  end  (most 
protective)  of  the  levels  of 
protectiveness  that  the  Agency  has  used 
in  regulating  hazardous  wastes  under 
the  RCRA  program.  Historically,  the 
EPA  RCRA  program  has  used  levels  of 
protectiveness  ranging  from  85  to  95%, 
when  considering  the  results  of  various 
risk  analyses.  For  example,  for  the  TC 
rule,  the  level  was  85%  (40  CFR  261.24); 
for  hazardous  waste  delistings,  the  level 
was  95%  (56  FR  67197,  December  30, 
1991):  and  for  the  Hazardous  Waste 
Identification  Rule  for  Process  Wastes 
(HWIR),  the  level  was  90%  (60  FR 
66344,  December  21, 1995)  (FRL-5337- 
9). 

4.  Monte  Carlo  Modeling 
uncertainties.  Monte  Carlo  analysis  is  a 
statistical  technique  that  can  be  used  to 
simulate  the  effects  of  natural  variability 
and  informational  uncertainty  which 
often  accompany  many  environmental 
conditions.  It  is  a  process  by  which  an 
outcome  is  calculated  repeatedly  for 
many  actual  situations,  using  in  each 
iteration  randomly  selected  values  from 
the  distribution  of  each  of  the  variable 
input  parameters.  Information  on  the 
range  and  likelihood  of  possible  values 
for  these  parameters  is  produced  using 
this  technique.  When  compared  with 
alternative  approaches  for  assessing 
parameter  imcertainty  or  variability,  the 
Monte  Carlo  technique  has  the 
advantages  of  very  general  applicability, 
no  inherent  restrictions  on  input 
distributions  or  input-output 
relationships,  and  relatively 
straightforward  computations.  Monte 
Carlo  application  results  can  also  be 
expressed  in  easily  understood  graphs, 
can  be  used  to  satisfactorily  calculate 
uncertainty,  and  can  be  used  to 
quantitatively  specify  the  degree  of 
conservativeness  used.  With 
deterministic  analyses  (e.g.,  worst-case 
analyses),  an  alternative  to  Monte  Carlo, 
it  is  often  not  possible  to  quantify  the 
level  of  protection  represented  by  the 


results.  However,  some  potential 
limitations  may  also  exist  when 
applying  Monte  Carlo  techniques  for 
modeling  risks  depending  on  the  data 
and  model  utilized  for  the  analyses. 

The  Agency  has  been  using  the  Monte 
Carlo  modeling  methodology  in  various 
rulemakings  for  many  years.  EPA  has 
conducted  numerous  sensitivity 
analyses  and  comparison  with 
deterministic  approaches  in  those 
rulemakings  (e.g..  Proposed  rule  for 
Petroleum  Refining  Waste  Listing 
Determination,  62  FR  16747,  April  8, 
1997).  The  methodology  and  the  model 
have  gone  through  many  reviews  and 
evaluations  by  the  SAB  and  EPA's 
Office  of  Research  and  Development 
(Ref.  24).  Additionally,  these  analyses 
were  subjected  to  the  public  review  and 
comment  process.  Consequently,  the 
model  and  the  modeling  methodology 
have  been  significantly  enhanced  over  a 
number  of  years  as  noted  by  the  SAB  in 
their  latest  review. 

The  modeling  analyses  conducted  on 
disposal  of  LBP  debris  in  C&D  landfills 
have  some  uncertainties  associated  with 
them,  like  any  other  modeling  analyses. 
The  uncertainties  may  include  the 
following:  (1)  The  use  of  the  Industrial 
Subtitle  D  locational  data;  (2)  the  exact 
nature  of  the  leachate  environment  in 
C&D  landfills;  (3)  the  likelihood  that 
lead  which  may  leach  from  LBP  debris 
would  form  soluble  or  insoluble  organic 
complexes  which  may  increase  or 
decrease  the  potential  for  lead 
migration;  (4)  the  possibility  of  the 
existence  of  certain  environments 
underneath  the  modeled  C&D  landfills 
that  might  increase  or  decrease  the 
migration  of  lead  from  C&D  landfills, 
e.g..  highly  fractured  or  highly 
im{>ermeable  subsurface  envirorunents; 
(5)  the  location  of  drinking  water  wells, 
exposed  to  leachate  from  C&D  landfills, 
that  might  not  have  been  factored  in  the 
distribution  of  well  locations:  (6) 
limitations  associated  with  model 
validation  and  verification:  and  (7)  the 
difficulties  in  predicting  conditions  over 
very  long  periods  of  time  into  the  future. 

This  analysis  may  have  certain  other 
limitations.  For  example,  the  Agency 
did  not  model  some  specific 
environmental  conditions  (e.g.,  karst 
and  fractured  rocks,  highly  porous  soils, 
presence  of  excessive  amounts  of 
organics  in  groundwater).  To  attempt  to 
compensate  for  the  inability  to  address 
all  possible  environmental  conditions 
where  C&D  landfills  may  be  located,  the 
Agency  modeled  the  disposal  of  LBP 
debris  conservatively.  For  example,  the 
Agency  made  a  number  of  assumptions 
to  help  ensure  protectiveness:  (1)  The 
fate  and  transport  of  lead  in  the 
subsurface  environment  was  modeled 
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over  a  time  horizon  of  10,000  years;  and 
(2)  The  total  amount  of  waste  in  C&D 
landfills  was  doubled  by  assuming  the 
waste  is  managed  in  900  landfills 
instead  of  the  actual  1,800  landfills. 

The  Agency  specifically  invites 
comments  and  data  on  the  areas  of 
uncertainty  within  the  LBP  debris 
modeling  analysis. 

C.  Preliminary  Conclusions  on  Disposal 
of  LBP  Debris  in  C&D  Landfills 

Based  on  the  data  and  analyses 
discussed  in  sections  A  and  B  of  this 
unit,  the  Agency  is  proposing  to  allow 
disposal  of  LBP  debris  in  C&D  landfills 
as  defined  at  §  745.303  of  the  regulatory 
text. 

The  relative  immobility  of  lead  in  the 
soil  and  subsoil  environment  under 
non-highly  acidic  conditions  is 
described  in  section  A  of  this  unit.  The 
results  of  comparative  leaching  studies 
using  the  SPLP  and  TCLP  tests  are 
generally  consistent  with  those  findings. 
That  is,  under  conditions  of  higher 
acidity,  the  potential  for  lead  to  leach 
bora  LBP  debris  is  greater  than  under 
low  acidity  conditions.  Once  released, 
the  subsurface  movement  of  lead 
depends  on  the  hydrogeologic 
conditions  which  may  contribute  to  the 
increased  or  decreased  movement  of 
lead  through  soils  and  subsoils.  The 
environment  in  a  C&D  landfill  is  not 
considered  likely  to  be  highly  acidic 
and  generally  should  not  result  in  high 
levels  of  lead  leaching.  The  Agency 
conducted  groundwater  modeling  (as 
described  in  section  B  of  this  imit)  of 
the  fate  and  transport  of  lead  from  C&D 
landfills  that  would  accept  LBP  debris 
and  found  in  this  modeling  that  the 
likelihood  of  contamination  of 
groundwater  in  drinking-water  wells 
downgradient  from  C&D/landfills 
appears  to  be  remote. 

These  modeling  results  (in 
combination  with  the  TCLP  and  SPLP 
data  for  LBP  debris  and  the  general 
geochemical  behavior  of  lead  in  the 
subsuurface  environment)  were 
convincing  factors  leading  the  Agency 
to  propose  a  rule  allowing  disposal  of 
LBP  debris  in  C&D  landfills.  EPA 
believes  that  such  disposal  would,  in 
general,  be  a  safe,  effective,  and  reliable 
option  for  management  of  LBP  debris. 

As  discussed  in  section  B  of  this  unit, 
EPA  recognizes  that  uncertainty  in  the 
national  groimdwater  modeling  analysis 
exists,  especially  relating  to  site-specific 
conditions  that  might  be  present  at  some 
C&D  landfills.  This  concern  is  perhaps 
reinforced  by  the  Agency  studies  on 
environmental  releases  from  a  limited 
number  of  C&D  landfills  which  raise 
questions  regarding  the  mobility  of  lead 
and  the  potential  for  groundwater 


contamination.  As  stated  above,  the 
Agency  is  further  examining  the  sites 
addressed  in  these  studies. 

States  with  C&D  landfills  regulate 
them  to  some  degree,  but  the  extent  of 
regulatory  coverage  varies.  Twenty-nine 
States  require  the  facilities  to  have  some 
form  of  groimdwater  monitoring  and  22 
have  corrective  action  requirements.  In 
addition,  22  States  require  C&D  landfills 
to  have  a  liner  and  18  require  a  leachate 
collection  system  (Ref.  15).  The  State 
requirements  for  groundwater 
monitoring  and  leachate  collection  are 
deterrents  against  the  migration  of 
hazardous  constituents. 

EPA  is  proposing  that  LBP  debris  may 
be  disposed  of  in  C&D  landfills  subject 
only  to  the  requirements  in  40  CFR  part 
257,  subpart  A.  These  criteria  do  not 
include  groundwater  monitoring  or 
corrective  action  requirements,  but  do 
include  some  location  and  other 
standards.  The  Agency  solicits 
comments  on  whether  it  should  require 
disposal  of  LBP  debris  only  in  the  C&D 
landfills  with  ground  water  monitoring 
and  corrective  action  systems.  In 
addition,  EPA  is  interested  in  comments 
on  whether  the  Agency  should  restrict 
the  disposal  of  LBP  debris  to  C&D 
landfills  which  satisfy  additional  State 
requirements.  Data  demonstrating  the 
need  for  these  protective  measures  is 
particularly  requested,  as  is  information 
on  whether  sudi  requirements  would 
significantly  limit  disposal  options  for 
LBP  debris. 

D.  Other  Non-hazardous  Waste  Disposal 
Options 

1.  Non-municipal  landfills  accepting 
conditionally  exempt  small  quantity 
generator  hazardous  wastes.  The 
Agency  believes  that  preliminary 
conclusions  reached  regarding  C&D 
landfills  meeting  40  CFR  part  257, 
subpart  A  requirements  also  apply  to 
industrial  and  C&D  landfills  meeting  40 
CFR  part  257,  subpart  B  requirements 
that  would  accept  hazardous  waste  from 
conditionally  exempt  small  quantity 
generators  (CESQG).  These  preliminary 
conclusions,  however,  do  not  apply  to 
industrial  waste  landfills  subject  to  40 
CFR  part  257,  subpart  A  requirements 
since  the  industrial  facilities  may 
generate  leachate  with  different  leachate 
characteristics.  If  LBP  debris  were  to  be 
disposed  of  in  these  landfills,  the 
landfill  conditions  may  accelerate  lead 
leaching.  Because  EPA  has  not  studied 
this  possibility,  EPA  has  not  proposed 
disposal  of  LBP  debris  in  industrial 
solid  waste  landfills  meeting  40  CFR 
part  257,  subpart  A  requirements. 

Under  the  1995  promulgated 
regulations  for  the  disposal  of  CESQG 
wastes  (61  FR  34252),  CESQG  wastes 


must  be  disposed  of  at  either:  (1) 
Subtitle  C  hazardous  waste  landfills;  or 
(2)  municipal  solid  waste  landfills 
subject  to  40  CFR  part  258  landfill 
design  criteria;  or  (3)  nonmunicipal, 
nonhazardous  waste  disposal  imits 
subject  to  part  257.  subpart  B 
requirements.  These  subpart  B 
requirements  for  nonmunidpal-. 
nonhazardous  waste  disposal  units 
accepting  the  CESQG  wastes  for 
disposal  include  location  standards, 
groundwater  monitoring,  and  corrective 
action  provisions.  If  LBP  debris  disposal 
occurs  in  C&D  landfills  or  Industrial  D 
landfills  accepting  CESQG  hazardous 
wastes  for  disposal,  these  requirements 
would,  during  the  landfill  operating  life 
and  post-closure  period,  allow  detection 
and  control  against  potential  migration 
of  not  only  lead  leachate  but  also 
leachate  containing  other  hazardous 
constituents  associated  with  CESQG 
hazardous  wastes.  Because  of  the  recent 
promulgation  of  the  CESQS  waste 
disposal  requirements,  it  is  unclear  at 
this  time,  how  many  of  the 
approximately  1.800  C&D  landfills 
nationwide  will  accept  CESQG  waste. 

Currently,  more  than  half  the  States 
require  groundwater  monitoring  and 
some  also  require  corrective  action  at 
C&D  landfills.  C&D  landfills  in  these 
States  can  accept  CESQG  waste  for 
disposal.  The  Agency  believes  it  is 
unlikely  that  disposal  of  LBP  debris  in 
landfills  subject  to  40  CFR  part  257, 
subpart  B  requirements  (whether  or  not 
these  landfills  are  also  C&D  landfills) 
would  pose  a  threat  to  groundwater. 
Accordingly,  the  Agency  is  also 
proposing  today  to  allow  disposal  of 
LBP  debris  in  those  landfills  that  receive 
CESQG  wastes  and  are  subject  to  part 
257,  subpart  B  requirements.  Public 
comments  are  invited  on  this  disposal 
option. 

2.  Municipal  solid  waste  landfills.  The 
Agency  has  not  included  municipal 
solid  waste  landfills  (MSWLF)  in  the  list 
of  allowable  disposal  facilities  at 
§  745.309  of  today's  proposed  rule. 
However,  the  Agency  is  actively 
considering  whether  MSWLFs  are 
acceptable  for  disposal  of  LBP  debris, 
and  the  Agency  solicits  comments,  data 
and  studies  that  are  relevant  to  this 
question. 

As  stated  above,  the  Agency  decided, 
based  on  concerns  about  disposal  of 
LBP  debris  in  the  organic-acid- 
generating  environment  of  MSWLFs.  as 
well  as  the  supporting  TCLP  and  SPLP 
leachate  test  data,  to  focus  its  analytic 
effort  in  preparing  for  today's  proposal 
on  the  disposal  of  LBP  debris  in  C&D 
landfills.  However,  the  Agency  has 
recently  also  completed  a  groundwater 
risk  analysis  on  the  disposal  of  LBP 
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lebris  in  MSWLFs.  This  risk  analysis 
188  been  incorporated  into  the 
background  document  describing  the 
Igroundwater  pathway  analysis 
supporting  this  proposed  rule  (Ref. 
22(a)). 

Although  the  results  of  the 
groundwater  risk  analysis  for  MSWLFs, 
as  described  in  the  background 
document,  are  quite  similar  to  those  for 
C&D  landfills  (i.e.,  the  calculated  risks 
are  quite  low),  the  Agency  remains 
concerned  about  the  results  of  the 
leaching  tests  that  were  described 
earlier.  That  is,  lead  leachate  levels 
resulting  firom  use  of  the  TCLP 
(intended  to  mimic  leaching  in  a 
MSWLF)  on  LBP  debris  samples  were 
found,  in  general,  to  be  an  order  of 
gmagnitude  greater  than  those  resulting 
Ifirom  use  of  the  SPLP  (intended  to 
mimic  leaching  in  a  non-mimicipal 
waste  landfill).  Given  these  higher  rates 
k)f  predicted  leaching  of  lead  from 
ImSWLFs,  the  Agency  decided  not  to 
propose  a  regulation  allowing  the 
Idisposal  of  LBP  debris  in  MSWLFs  at 
this  time,  but  to  study  this  issue  further. 

EPA  seeks  infonnation  concerning 
quantities  of  lead-containing  waste 
disposed  in  municipal  landfills, 
IMSWLF  leachate  characteristics  (pH, 
nature  of  organic  adds)  and  empirical 
data  for  groimdwater/leachate 
monitoring  from  older  MSWLFs  and 
new  MSWLFs  operated  according  to  40 
CFR  part  258  requirements.  Also,  the 
Agency  requests  comment  on:  (1) 
Whether  engineered  landfill  systems 
will  be  operational  for  extended  time 
periods  (since  groimdwater  modeling 
diows  it  can  take  hundreds,  if  not 
thousands,  of  years  for  lead  to  reach 
hazardous  concentrations  at 
downgradient  drinking  water  wells), 
and  (2)  other  options  that  might  be 
available  to  ensure  that,  if  EPA  allows 
MSWLFs  to  receive  LBP  debris,  those 
options  are  fully  protective  of  human 
health  and  the  environment  over  such 
long  time  frames.  Depending  on  the 
infonnation  received,  the  results  of 
planned  EPA  analyses,  and  public 
comments  on  this  proposal,  EPA  might 
allow  the  disposal  of  LBP  debris  in 
MSWLFs  when  it  finalizes  today's 
proposed  rule. 

Vn.  Proposed  Rule  Provisions: 
f§74S.301- 745.319 

A.  General 

Should  today's  TSCA  proposal  and 
the  companion  RCRA  proposal  become 
effective,  the  current  Federal 
requirements  that  generators  of  LBP 
debris  waste  conduct  the  TCLP  test  or 
use  their  knowledge  to  determine 
whether  their  waste  is  hazardous,  and 


Federal  requirements  that  hazardous 
LBP  debris  waste  be  managed  and 
disposed  of  under  RCRA  Subtitle  C 
rules  would  be  suspended.  Instead,  the 
TSCA  standards  in  today's  proposal  or 
the  equally  (or  more)  protective 
standards  of  an  authorized  State  or 
Tribal  TSCA  program  would  become 
effective.  However,  RCRA  Subtitle  C 
requirements  will  remain  applicable  to 
LBP  debris  if  it  is  a  hazardous  waste  by 
virtue  of  the  presence  of  any  hazardous 
constituent  other  than  lead  or  if  a  State 
with  an  authorized  RCRA  TC  program 
elects  not  to  suspend  the  applicability  of 
the  TC  for  LBP  debris. 

The  language  in  TSCA  Title  IV 
compelled  the  Agency  to  tailor  today's 
proposed  standards  to  specific  types  of 
materials  generated  during  the  conduct 
of  specific  activities  in  specific  structtire 
types.  Sections  B.,  C,  and  D.  of  this  unit 
outline  the  applicability  of  the  proposed 
rule  to  material  type,  activity  type,  and 
structure  type.  Those  units  also  explain 
the  Agency's  rationale  for  the  scope  of 
the  proposal.  Sections  F.,  G.,  and  H.  of 
this  unit  discuss  the  disposal  options, 
management  controls  and  notification 
and  recordkeeping  requirements 
respectively.  <. 

B.  What  Types  of  Materials  Are 
Covered? 

The  proposed  TSCA  standards  and 
suspension  of  the  RCRA  TC  rule  are 
limited  in  applicability  to  LBP 
architectural  component  debris  (e.g., 
doors,  windows,  etc.)  and  LBP 
demolition  debris  (both  terms  are 
defined  in  §  745.303  of  the  regulatory 
text).  As  noted  at  the  beginning  of  this 
preamble,  these  types  of  debris  are 
referred  to  collectively  as  LBP  debris 
(the  term  LBP  debris  is  also  defined  at 
S  745.303).  LBP  refers  to  paint  or  other 
surface  coatings  that  contain  lead  equal 
to  or  in  excess  of  1.0  mg/cm^  or  more 
than  0.5  percent  by  weight.  The 
definitions  and  coverage  of  these  terms 
are  designed  to  capture  high-volume 
LBP  materials  that  are  the  most  difficult 
to  test  and  most  costly  to  manage  and 
dispose  of  imder  RCRA  Subtitle  C. 
Other  types  of  LBP  waste,  which  would 
not  be  considered  to  be  LBP  debris  such 
as  LBP  chips,  dust,  blast  media,  solvents 
or  treatment  residues  (as  outlined  in 
section  B.l.  and  B.2.  of  this  unit)  are  not 
covered. 

There  would  be  no  de  minimis 
threshold  for  the  management  and 
disposal  standards  in  this  proposal. 
Therefore,  even  small  amounts  of  LBP 
debris  would  be  subject  to  the  standards 
in  the  proposal.  The  Agency  believes 
that  improper  management  or  disposal 
of  any  amoimt  of  LBP  debris  represents 
a  LBP  hazard. 


The  practical  effect  of  this  decision  is 
that  LBP  debris  fit>m  very  small 
renovations  or  abatements  should  be 
managed  and  disposed  of  subject  to 
today's  proposed  standards  (it  should  be 
noted  that  there  is  a  72-hoiir  grace 
period  for  access  limitations  as 
described  in  section  H.4.  of  this  unit). 
EPA  believes  this  is  a  common  sense 
approach  given  the  potential  for 
children  to  chew  LBP  debris,  to  track 
LBP  into  homes,  or  to  otherwise  ingest 
LBP  resulting  fitim  improper 
management.  An  alternative  approach 
might  be  to  set  a  de  minimis  level  below 
which  LBP  debris  would  not  become 
subject  to  today's  proposed  management 
standards.  One  option  would  be  to  set 
a  de  minimis  threshold  based  on  the 
amount  of  LBP  disturbed.  The  Agency 
seeks  comment  on  its  decision  not  to  set 
a  de  minimis  level  in  these  proposed 
standards  and  specifically  requests 
suggestions  and  support  for  possible  de 
minimis  levels  that  could  be  established 
in  the  final  rule. 

1.  Concentrated  LBP  wastes  not 
covered.  Many  abatement  approaches 
are  available  to  address  LBP  hazards. 
These  various  approaches  and  the  wide 
range  of  renovation  and  remodeling 
techniques  generate  a  variety  of  LBP 
wastes.  EPA  is  not,  however,  including 
materials  (from  any  activity)  other  than 
LBP  architectural  component  debris  and 
LBP  demolition  debris  in  today's 
proposed  rule.  LBP  wastes,  such  as 
paint  chips  or  paint  dust,  blast  media, 
solvents  or  treatment  residues  are 
homogenous  in  physical  characteristics, 
easy  to  test  for  toxicity  using  the  TCLP, 
and  are  easily  recognizable.  Some  of 
these  wastes  are  more  likely  than  LBP 
debris  to  consistently  and  significantly 
exceed  the  TCLP  regulatory  level  for 
lead  (see  section  B.3.  of  this  unit  for  a 
discussion  of  dust  and  paint  chips 
generated  during  demolitions).  These 
wastes,  because  of  their  high  lead 
concentration,  may  pose  a  higher  risk  of 
groundwater  contamination  than  LBP 
debris  if  disposed  of  in  nonhazardous 
solid  waste  (i.e.,  C&D)  landfills.  The 
analyses  described  in  Unit  VI.  of  this 
preamble  did  not  study  these  types  of 
concentrated  lead-contaminated  wastes. 
The  focus  of  the  Agency's  risk  analysis 
was  LBP  debris,  as  defined  at  §  745.303 
of  the  regulatory  text. 

Given  the  smaller  volume  of  these 
concentrated  wastes,  it  is  not  extremely 
costly  to  manage  them  imder  RCRA 
Subtitle  C.  Also,  the  regulated 
commimity  has  not  identified 
management  and  disposal  of  these 
wastes  as  a  substantial  cost  factor  in 
abatement  projects.  Thus,  under  today's 
proposal,  waste  of  this  nature  would 
stillbe  subject  to  RCRA  regulations,  and 
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if  it  fails  the  TCLP  (i.e..  exceeds  the  TC 
regulatory  limit  of  5  ppm  for  lead  in 
TQJP  Leachate)  or  is  determined 
through  knowledge  to  be  hazardous, 
must  still  be  managed  as  hazardous 
waste  under  RCRA  Subtitle  C.  Public 
comment  on  this  approach  and  data 
regarding  disposal  options  for  these 
wastes  is  encoiuaged. 

2.  Heterogenous/incidental  waste  not 
covered.  Another  category  of  waste  not 
covered  by  today's  proposal  is 
heterogenous  materials  incidental  to 
LBP  activities.  These  wastes  may 
include  items  such  as  contaminated 
HEPA  vacuum  filters,  plastic  sheeting, 
worker  clothing,  and  equipment.  These 
materials  would  remain  subject  to  RCRA 
requirements  under  today's  proposal. 
Because  of  the  lower  volume  of  these 
wastes,  if  they  are  determined  to  be 
hazardous,  generators  can  manage  and 
dispose  of  them  without  excessive  costs. 
Public  comment  on  this  approach  and 
data  regarding  disposal  options  for  these 
wastes  are  encouraged. 

3.  LBP  demolition  debris.  The 
definition  of  "LBP  demolition  debris"  in 
today's  proposal  includes  all  materials 
that  result  from  demolition  of  target 
housing,  public  buildings,  or 
commercial  buildings  which  are  coated 
wholly  or  in  part  with  or  adhered  to  by 
LBP  at  the  time  of  demolition.  LBP 
demolition  debris  includes  dust,  paint 
chips,  and  other  solid  wastes  which 
would  not  be  covered  under  today's 
proposal  if  they  were  generated  during 

a  LBP  activity  other  than  demolition  (for 
example,  abatement  or  deleading). 
Quantities  of  LBP  waste  are  small  in 
proportion  to  the  overall  voliune  of 
unpainted  waste  generated  during 
demolition  activities.  As  described  in 
Unit  IV.  of  this  preamble,  in  order  to 
make  a  RCRA  hazardous  waste 
determination,  the  generator  must 
obtain  a  representative  sample  of  waste. 
In  the  case  of  demolition  debris,  a 
representative  sample  for  a  TCLP 
analysis  would  represent  both  painted 
and  unpainted  components  in  the 
proportion  that  they  are  present  in  the 
debris.  A  representative  sample  of 
demolition  debris  subjected  to  the 
TCLP,  is  not  likely  to  exceed  the  TC 
regulatory  limit  for  lead  because  of  the 
small  amount  of  paint  in  relation  to  the 
overall  waste  stream  (Ref.  26).  The 
Agency  requests  adequate  scientific  and 
historical  data  which  would  confirm 
anecdotal  evidence  that  demolition 
debris  never  or  almost  never  falls  the  TC 
regulatory  level  for  lead. 

Separation  of  dust,  particulate  matter, 
and  paint  chips  bom  other  demolition 
material  is  virtually  impossible  and  the 
Agency  believes  that  requiring  such  a 
separation  would  be  impractical  and 


unnecessary.  Therefore,  all  materials 
generated  during  demolitions,  including 
dust,  paint  chips,  or  other  particulate 
matter  are  included  in  the  definition  of 
demolition  debris  and,  therefore, 
covered  by  today's  proposal. 

If  LBP  demolition  debris  fails  the  TC 
regulatory  level  for  a  hazardous 
constituent  other  than  lead,  it  would 
remain  subject  to  all  applicable  RCRA 
Subtitle  C  requirements.  Thus,  this 
proposed  rule  would  not  relieve  a 
generator  of  LBP  demolition  debris  from 
requirements  related  to  other  kinds  of 
hazardous  waste  in  the  debris.  He  or  she 
must  still  determine  whether  any  of  the 
regulatory  levels  for  TC  hazardous 
constituents  (other  than  lead)  are  met  or 
exceeded  or  if  a  listed  hazardous  waste 
is  present. 

Today's  proposal  includes 
management  and  disposal  of  LBP  debris 
fitjm  demolitions.  The  Agency  believes 
that  demolition  debris  is  identical  to 
debris  generated  from  other  types  of 
LBP  activities  such  as  abatements  and 
renovations  and  that  waste  transporters 
and  disposal  facilities  will  not  be  able 
to  distinguish  LBP  demolition  debris 
&t)m  other  LBP  debris.  The  Agency 
requests  relevant  data  and  comments  on 
the  coverage  of  LBP  demolition  debris 
under  today's  proposal. 

4.  LBP  contaminated  soil.  LBP     * 
contaminated  soil  is  not  included  in  the 
scope  of  this  proposal  and  is  not 
addressed  in  the  proposed  RCRA 
suspension  of  the  TC  with  respect  to 
LBP  architectural  components.  The 
Agency  has  not  extended  this  proposal 
to  include  LBP  contaminated  soil, 
because  the  analysis  to  support  its 
inclusion  does  not  exist  at  this  time. 
Also,  EPA  believes  that  the  disposal  of 
LBP  contaminated  soil  has  already  been 
addressed,  for  the  most  part,  in  the 
RCRA  household  waste  exclusion. 

When  a  homeowner  or  contractor 
removes  LBP  contaminated  soil  from 
residences,  the  LBP  contaminated  soil  is 
eligible  for  the  household  waste 
exclusion  under  the  existing  RCRA 
hazardous  waste  rules  if  the  LBP 
contaminated  soil  has  been 
contaminated  as  a  result  of  routine 
household  maintenance  or  the 
weathering  or  rhalking  of  the  paint  EPA 
believes  that  this  exclusion  addresses 
the  disposal  of  LBP  contaminated  soil  in 
most  instances.  EPA  is  interested  in 
receiving  comments  and  information 
about  the  potential  impacts  of  the 
current  regulations  and  exemptions,  as 
well  as  alternative  approaches  related  to 
the  disposal  of  LBP  contaminated  soil 
bom  residences.  EPA  is  also  interested 
in  any  information  about  the  potential 
number  of  soil  abatements  and  costs 
currently  associated  with  the  disposal  of 


LBP  contaminated  soil,  whether  or  not 
the  disposal  is  conducted  pursuant  to 
the  RCRA  exclusion.  Because  EPA's 
interim  guidance  for  addressing  LBP 
hazards  recommends  soil  abatements 
under  certain  conditions,  EPA  is 
particularly  interested  in  receiving 
comments  on  whether  the  completion 
and  implementation  of  other  lead  rules 
promulgated  under  the  LBP  Hazard 
Reduction  Act  of  1992  or  "Title  X" 
(such  as  403:  Identification  of 
Dangerous  Levels  of  Lead  (63  FR  30302, 
June  3. 1998)  (FRL-5791-9);  402:  LBP 
Activities  Training  and  Certification  (61 
FR  45778.  August  29. 1996)  (FRL-5389- 
9);  406:  Requirements  for  Lead  Hazard 
Education  before  Renovation  of  Target 
Housing  (63  FR  29908.  June  1, 1998) 
(FRL-5751-7);  1018:  Requirements  for 
Disclosure  of  Known  Lead  Based  Paint 
and/or  Lead  Based  Paint  Hazards  in 
Housing  (61  FR  9064.  March  6. 1996) 
(FRL-5347-9))  would  have  an  impact 
on  the  number  of  soil  abatements. 

As  also  indicated  in  the  proposed 
RCRA  Suspension  of  the  TC  for  LBP 
Debris,  the  Agency  does  not  currently 
have  a  sufficient  technical  basis  for 
reducing  the  RCRA  subtitle  C 
requirements  for  LBP  contaminated  soil. 
In  that  proposal.  EPA  is  seeking  other 
data  to  determine  whether  there  is  a 
soimd  technical  basis  for  reducing  the 
subtitle  C  requirements  that  might  apply 
to  some  soil  removed  bom  residences. 
(Comments  on  this  issue  should  be 
submitted  in  accordance  with  the 
instructions  in  the  RCRA  proposal, 
foimd  elsewhere  in  today's  Federal 
Register).  In  addition.  EPA  is  interested 
in  receiving  information  or  data  on  the 
fate  of  LBP  contaminated  soil  in  landfill 
environments. 

C.  What  Activities  Are  Covered? 

Today's  proposed  rule  would  cover: 
LBP  aidiitectiunl  component  debris 
generated  during  the  following 
activities:  abatement,  deleading. 
renovation,  and  remodeling  at  target 
housing,  public  buildings,  and 
commercial  buildings:  and  LBP 
demolition  debris  generated  by 
demolition  of  target  housing,  public 
buildings  and  commercial  buildings  that 
contain  LBP  at  the  time  of  demolition. 

The  Agency  is  including  deleading, 
renovation,  and  demolition  activities  in 
the  scope  of  today's  TSCA  proposal, 
because  the  LBP  debris  these  activities 
produce  is  similar  and  in  some  cases 
identical  to  the  LBP  debris  produced  by 
abatement  activities.  The  analyses 
conducted  for  today's  proposal  show  no 
significant  risk  associated  with  disposal 
of  LBP  debris  (frtnn  any  activity  or 
structure)  in  C&D  landfills.  These 
analytical  conclusions  (as  discussed  in 
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Sfnit  VI.  of  this  preamble)  combined 
ith  EPA's  desire  to  subject  all  LBP 
ebris  to  one  clear  regulatory  scheme 
resulted  in  the  inclusion  of  LBP  debris 
from  renovation  and  remodeling, 

Seleading  and  demolition  activities 
nder  today's  proposal.  While  the 
.gency  feels  that  inclusion  of  these 
^ivities  under  the  proposed  standards 
i  i  a  logical  decision,  public  comments 
( n  the  inclusion  of  the  activities  and 
s  tructures  in  today's  proposal  are 
E  ncouraged. 

1.  Catastrophic  events.  Catastrophic 

E  vents  (such  as  fires,  hurricanes,  floods, 
tornadoes,  earthquakes,  etc.)  may,  in 
many  cases,  generate  materials  similar 
(  r  identical  to  those  from  planned 
<  emolitions.  Therefore,  today's 
(  efinition  of  LBP  demolition  debris 
i  icludes  debris  generated  by 

ttastrophic  events  as  well  as  by 

lanned  activities. 

2.  Deconstmction.  Some  stakeholders 
jve  brought  an  activity  commonly 
iferred  to  as  "deconstmction"  to  the 

_jency's  attention.  Generally, 
leconstruction  refers  to  the  salvaging  of 
luilding  components  by  removing  them 
rior  to  demolition  or  diuing 
amodeling  and  renovation.  The  goal  of 
luch  salvaging  Is  usually  to  resell  the 
( :omponents  for  reuse.  Anecdotal 
I  tvidence  leads  the  Agency  to  believe 
I  hat  deconstmction  may  be  a  fairly 
I  »mmon  practice  in  structures 
I  »ntaining  LBP  architectural 
I  »mponents  (Ref.  27).  LBP  architectural 
I  nmponents  which  are  removed  prior  to 
I  demolition,  as  part  of  a 
'deconstmction"  or  similar  activity 
would  be  subject  to  today's  proposal 
mder  the  definition  of  renovation  at 
1745.303: 

Renovation  means  tlie  modification  of  any 
ndsting  structure,  or  portion  thereof,  that 
rnults  in  the  disturbance  of  painted  surfaces, 
inless  ttiat  activity  is  performed  as  part  of  an 
ibatement  as  defined  in  this  section.  The 
etm  renovation  includes  but  is  not  limited 
o:  the  removal  or  modification  of  painted 
lurbces  at  painted  components. . . . 

Deconstmction  or  similar  activities 
would  result  in  the  "distuibanoe"  or 
'removal"  of  "painted  structures"  and 
therefore  LBP  debris  generated  during 
these  activities  would  be  subject  to  this 
proposal.  It  should  be  noted  that  reuse 
bf  LBP  debris  or  transfer  of  LBP  debris 
for  reuse  is  permitted  under  this 
proposal  provided  that  the  components 
ire  not  considered  "LBP  hazards"  at  the 
dme  of  reuse  or  transfer.  Reuse  of  LBP 
debris  is  discussed  in  more  detail  in 
Unit  VII.G.1.  of  this  preamble.  EPA 
BDCoiirages  recycling  or  reuse  of  waste 
products  when  such  activities  do  not 
Bose  health  threats. 


D.  Who  Must  Comply  With  This 
Proposal? 

Firms  and  individuals  who  generate, 
store,  transport,  reuse,  offer  for  reuse, 
reclaim,  or  dispose  of  LBP  debris  from 
activities  which  are  covered  by  this 
proposal,  explained  in  Unit  VI.C.  of  this 
preamble,  would  have  to  comply  with 
today's  proposed  regulations.  Regulated 
entities  include  firms  and  individuals 
who  ofifer  to  conduct,  in  whole  or  part, 
abatement,  renovation,  remodeling, 
deleading  or  demolition  in  target 
housing  and  public  and  commercial  . 
buildings  for  compensation. 

Homeowners  wno  perform  abatement, 
renovation  or  remodeling  work  in  their 
own  homes  are  not  subject  to  today's 
proposed  regulations,  unless  the 
housing  is  occupied  by  persons  other 
than  the  owner  or  the  owner's 
immediate  family.  EPA  recognizes, 
though,  that  not  all  abatements, 
renovation,  and  remodeling  are 
[wrformed  solely  by  a  home  owner.  In 
some  cases  a  homeowner  may  hire  a 
"handyman"  to  assist  in  conducting 
these  activities.  The  Agency  believes 
that  the  homeowner  exclusion  would 
not  apply  to  "handymen"  assisting  the 
homeowner  in  the  work  imless  the 
homeowner  generates  the  majority  of 
the  LBP  debris  and  serves  as  direct 
supervisor  to  the  "handyman."  EPA 
encourages  comments  on  this  topic  as 
insufficient  information  is  available  to 
determine  how  often  "handymen"  are 
hired  to  assist  in  abatements, 
renovations  and  remodeling,  how  much 
LBP  debris  is  generated  by 
"handymen,"  and  whether  or  not 
"handymen"  should  be  subject  to 
today's  proposal. 

Although  homeownera  are  not  subject 
to  today's  proposed  requirements,  EPA 
encourages  homeownera  performing 
woric  in  their  own  home  to  follow  the 
management  requirements  outlined  in 
the  proposal.  The  Agency  believes  that 
the  management  requirements  in  today's 
proposal  reduce  risks  to  LBP  hazards, 
and  homeownera  following  these 
management  practices  will  be  able  to 
reduce  LBP  hazards  in  their  home. 

llhe  proposal  allows  the  disposal  of 
debris  in  C&D  landfills,  as  defined  at 
§  745.303.  Although  these  landfills  are 
subject  to  the  RCRA  requirements  in  40 
CFR  part  257,  subparts  A  or  B,  the 
proposal  does  not  require  that,  for 
purposes  of  these  TSCA  rules,  the 
landfills  in  feet  be  in  compliance  with 
40  CFR  part  257,  subparts  A  or  B. 
Because  EPA  generally  fecks  the 
authority  imder  RCRA  to  enforce  the 
requirements  at  40  CFR  part  257, 
subpart  A  (44  FR  53438.  September  13, 
1979),  EPA  requests  comment  on 


whether  the  final  TSCA  mle  should 
specify  that  C&D  landfilb  accepting  LBP 
debris  must  be  in  compliance  with  40 
CFR  part  257,  subpart  A  or  B. 

Bemg  in  compliance  would  require 
adherence  to  all  or  a  subset  of  the 
provisions  in  40  CFR  part  257  that  are 
relevant  to  LBP  debris.  Examples 
include  limiting  access  to  the  landfill 
and  groundwater  monitoring 
requirements.  With  TSCA  authority, 
EPA  would  be  able  to  enforce  these 
requirements  on  any  landfill  that 
accepts  LBP  debris.  EPA  recognizes  that 
many  states  already  enforce  40  CFR  part 
257  requirements  imder  their  State 
RCRA  programs.  EPA  expects  that,  even 
with  Federal  TSCA  enforcement 
authority  regarding  the  provisions  of  40 
CFR  part  257,  subpart  A  for  C&D 
landnlls  accepting  LBP  debris,  most 
enforcement  actions  for  such  landfills 
would  be  taken  by  states.  If  the 

Stroposed  mle  were  modified  to  provide 
or  Federal  enforcement  of  RCRA  40 
CFR  part  257,  subpart  A  requirements 
for  C&D  landfills  accepting  LBP  debris, 
a  necessary  consequence  is  that,  as  part 
of  a  state  approval  process,  EPA  would 
evaluate  eacn  State's  program  to 
determine  the  adequacy  of  enforcement 
capability  of  state  requirements  that  are 
as  least  as  stringent  as  those  found  at  40 
CFR  part  257.  EPA  requests  public 
comments  on  whether  landnlls  that 
accept  LBP  debris  and  are  found  not  to 
be  in  compliance  with  40  CFR  part  257, 
subpart  A  or  B,  should  be  subject  to 
enforcement  under  TSCA.  EPA  would 
also  like  comment  on  whether 
enforcement  of  40  CFR  part  257,  subpart 
A  or  B  under  TSCA  would  confuse  and 
complicate  the  requirements  for 
disposal  of  LBP  debris.  For  example,  a 
landfill  owner  or  operator  may  become 
confused  between  the  requirements 
imder  RCRA  for  landfills,  and  the 
requirements  under  TSCA  for  disposal, 
and  inadvertently  fell  out  of  compliance 
bom  lack  of  understanding  of  the 
requirements  for  disposal  of  LBP  debris. 
Finally,  the  Agency  requests  comment 
on  whether  imposition  of  TSCA 
enforcement  on  landfills  that  accept 
LBP  debris  would  discourage  or  deter 
C&D  landfill  ownere  and  operatore  from 
accepting  this  material. 

E.  When  Does  LBP  Debris  Become 
Subject  to  This  Proposal? 

In  the  case  of  LBP  demolition  debris, 
the  proposal  is  designed  to  cover  all 
material  that  fe  created  by  demolitions 
when  LBP  is  present  in  the  structure 
being  demolished.  The  definition  of  LBP 
demolition  debris  at  §  745.303  states: 

LBP  Demolition  Debris  ro<Mns  any  solid 
material  whidi  results  from  the  demolition  of 
target  housing,  public  buildings,  or 
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commercial  buildings  which  are  coated 
wholly  or  in  part  with  or  adhered  to  by  LBP 
at  the  time  of  demolition. 

This  definition  subjects  LBP  debris 
generated  by  demolitions  to  the 
standards  in  this'proposal  as  soon  as  a 
demolition  occurs. 

In  the  case  of  LBP  architectural 
component  debris,  the  definition  at 
§  745.303  states: 

. .  .LBP  architectural  component  debris  is 
generated  when  an  architectural  component 
which  is  coated  wholly  or  in  part  with  or 
adhered  to  by  LBP  is  displaced  and  separated 
firom  commercial  buildings,  public  buildings, 
or  target  housing  as  a  result  of  abatement, 
deleading,  renovation  or  remodeling 
activities 

This  clause  in  the  definition  makes 
LBP  debris  subject  to  today's  proposal 
when  it  is  "separated"  from  a  structiue. 
In  the  context  of  this  definition, 
"separated"  does  not  necessarily  imply 
that  the  component  is  taken  out  of  the 
structure,  although  it  may  be.  For 
example,  doors  detached  ^m  a 
structure  and  stacked  inside  that 
structure  are  considered  to  be 
"separated"  from  the  structure.  This 
definition  is  designed  to  require  that  the 
management  controls  in  today's 
proposal  (particularly  access  limitations 
where  applicable)  take  effect  as  soon  as 
LBP  debris  is  generated. 

Under  this  proposal,  if  a  homeowner 
hires  a  individual  or  firm  to  perform  any 
of  the  above  activities  and  LBP  debris  is 
created,  the  individual  or  firm  is 
considered  to  be  the  generator.  In  such 
cases,  the  individual  or  firm  who 
generated  the  debris  would  be 
responsible  for  compliance  with  the 
requirements  in  today's  proposal  rather 
than  the  homeoMmer. 

Any  generator  of  LBP  debris  fit)m  the 
activities  covered  in  this  proposal  may 
choose  to  separate  components 
containing  LBP  from  the  rest  of  the 
waste  stream.  LBP  debris  separated  fit)m 
the  rest  of  the  waste  stream  would  be 
subject  to  today's  proposed  standards. 
However,  the  remaining  wastestream 
which  does  not  contain  LBP  would  not 
be  subject  to  today's  proposed 
standards.  Although  the  Agency 
believes  that  complying  with  the 
requirements  in  today's  proposal  would 
generally  be  easier  than  separating  LBP 
debris  from  the  waste  stream,  the 
proposal  gives  the  generator  of  LBP 
debris  the  flexibility  to  determine  the 
best  course  of  action  for  each  individual 
activity. 

During  the  development  of  this 
proposal,  the  issue  of  paint  chips  or 
dust  generated  incidentally  diuing  the 
transportation  of  LBP  debris  for  disposal 
or  reuse  was  raised.  EPA  believes  that 
chips  or  dust  generated  diuing 


transportation  for  disposal  or  reuse 
should  be  subject  to  the  provisions  of 
this  proposal  and  disposed  of  as  LBP 
debris.  For  example,  if  LBP  debris  is 
transported  to  a  C&D  landfill  in  a 
covered  dumptruck,  the  whole  load 
(including  paint  chips  that  fall  off  the 
LBP  debris  diuing  transport)  should  be 
disposed  of  together.  Similarly,  chips 
and  dust  loosened  bom  debris  during 
storage  in  a  dumpster  or  during 
transport  is  covered  by  today's  proposal. 
Subjecting  such  incidentally-generated 
chips  or  dust  to  RCRA  Subtitle  C 
requirements  would  create  an 
impractical  waste  management  scenario 
requiring  separation  and  TCLP  testing  of 
the  waste  after  transportation  to  the  LBP 
debris  disposal  site.  Given  the  small 
voliunes  of  such  incidental  chips  and 
dust  expected  to  be  generated,  EPA  does 
not  believe  that  there  is  any  justification 
for  regulation  of  such  waste  imder 
RCRA. 

The  Agency  considers  chips  and  dust 
that  fall  off  of  LBP  debris  during  storage 
and  transport  for  disposal  or  reuse  to 
continue  to  be  LBP  debris.  Such  waste 
would  therefore  be  subject  to  today's 
proposal.  The  Agency  is  seeking 
comments  or  relevant  data  on  this 
subject. 

F.  What  Structure  Types  Are  Covered? 

Structures  covered  under  today's 
proposal  include  target  housing,  public 
buildings,  and  commercial  buildings. 
Covering  target  housing  and  other  child- 
occupied  facilities,  such  as  day  care 
centers  in  today's  proposal  is  expected 
to  reduce  the  risk  of  lead  exposure  to 
children,  who  are  likely  to  spend  a  great 
deal  of  time  in  residences,  schools,  and 
day  care  centers.  The  term  "child- 
occupied  fecility"  was  defined  by  EPA 
in  the  LBP  certification  and  training  rule 
(40  CFR  745.223).  For  the  purposes  of 
today's  proposal,  child-occupied 
facilities  are  considered  to  be  a  subset 
of  public  buildings  and  are  covered  by 
the  definition  of  that  term  in  today's 
proposal  at  §  745.303.  Therefore,  a 
separate  definition  for  child-occupied 
facilities  is  not  included  in  this 
proposal. 

As  noted  in  Unit  VI.C.  of  this 
preamble,  coverage  of  LBP  debris  from 
activities  in  structiues  which  are  not 
considered  to  be  target  housing  or  (^Id- 
occupied  facilities  (i.e.,  many 
commercial  buildings  and  public 
buildings)  is  not  expected  to  result  in  as 
great  a  direct  reduction  of  LBP  risks  to 
children.  The  Agency,  however,  wishes 
to  provide  one  common  sense  regulatory 
scheme  for  the  management  and 
disposal  of  LBP  debris  with  similar 
characteristics  regardless  of  the 
structure  from  which  the  debris 


originates.  Having  different  management 
and  disposal  requirements  for  identical 
wastes  would  likely  create  enforcement 
problems  as  well  as  confusion  for 
generators,  transporters,  and  landfill 
facility  operators. 

LBP  debris  fium  only  target  housing, 
pubUc  buildings,  and  commercial 
buildings  is  included  in  today's 
proposal.  However,  the  Agency  beUeves 
the  rulemaking  should  also  cover 
housing  excluded  from  the  definition  of 
target  housing  such  as  housing  for  the 
elderly,  or  persons  v>dth  disabilities  and 
"0  bedroom"  dwellings  such  as 
dormitories  and  efficiencies,  as  well  as 
post-1978  housing  that  may  have  LBP 
hazards.  EPA  thinks  that  LBP  debris 
&t)m  these  dwellings  is  identical  to  LBP 
debris  for  target  housing,  public 
buildings  and  commercial  buildings. 
Additionally,  individuals  and  firms 
receiving  LBP  debris  may  not  be  able  to 
distinguish  LBP  debris  bom  target 
housing  versus  LBP  debris  from  non- 
target  housing.  In  order  to  provide  one 
common  sense  regulatory  scheme  and 
encourage  the  reduction  of  LBP  hazards 
fi^m  all  housing,  the  Agency  would  like 
to  extend  today's  proposed  standards  to 
all  housing.  The  Agency  encourages 
comment  on  whether  LBP  debris  from 
non-target  housing  should  be  subject  to 
the  same  requirements  as  LBP  debris  in 
ta^et  housing. 

The  fact  that  structures  other  than 
target  housing  and  child-occupied 
facilities  often  produce  similar  or 
identical  LBP  debris  made  extension  of 
today's  proposed  standards  to  all  such 
structures  a  logical  decision.  As  noted 
in  Unit  VI.  of  this  preamble,  the 
analyses  conducted  for  today's  proposal 
show  no  significant  risk  associated  with 
disposal  of  LBP  debris  (from  any 
activity  or  structure)  in  C&D  landfills, 
and,  therefore,  no  need  for  the  stringent 
and  costly  RCRA  Subtitle  C  testing, 
management  and  disposal  requirements. 
These  factors  have  resulted  in  the 
inclusion  of  LBP  debris  bom  public 
buildings  and  commercial  buildings 
under  today's  proposal.  Pubfic  comment 
on  the  decision  to  cover  LBP  debris 
from  public  buildings  and  commercial 
buildings  in  today's  proposal  is 
encouraged. 

EPA  l^s  not  included  debris 
generated  during  activities  in  steel 
structures  and  superstructures  in  this 
proposal.  The  wastes  from  steel 
structiues  and  superstructures  are 
fundamentally  different  than  those  from 
occupied  structures.  The  Agency  also 
believes  that  most  large  volume  wastes 
from  steel  structures  will  be  composed 
of  and  recycled  as  scrap  metal  and  will 
therefore  qualify  for  the  scrap  metal 
exemption  from  RCRA  Subtitle  C 
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equirements  (see  the  RCRA  proposed 
ule  published  elsewhere  in  today's 
federal  Register  for  a  discussion  of  the 

Erap  metal  exemption).  Even  if  steel 
■uctures  and  superstructures  were 
vered  by  today's  proposal,  the 
Concentrated  LBP  wastes  resulting  from 
deleading  of  such  structures  (paint 
^ips.  treatment  residues,  blast  media, 
filters,  etc.)  would  remain  subject  to 
RCRA  requirements,  including  possible 
regulation  as  hazardous  wastes.  (See 
Section  B.l.  of  today's  preamble).  In 
addition,  the  risk  analyses  conducted 
ifor  this  proposal  did  not  study  the 
krolume  or  other  characteristics  of  debris 
m>m  steel  structures  and  ^ 

superstructures  (e.g.,  leachability  of  lead 
compoimds  present  in  the  rust- 
inhibiting  paints  used  on  steel 
structures). 

EPA  requests  comments  on  whether 
its  assumptions  regarding  wastes 
^nerated  at  steel  structures  and 
superstructures  are  correct  and  on 
v^ether  it  is  appropriate  to  exclude  LBP 
debris  bom  such  structures  from  this 
proposal.  To  include  debris  &t>m  steel 
structiues  and  superstructures  in  the 
final  rule.  EPA  would  need  additional 
information  regarding  the  character  of 
wastes  from  such  structvtres.  The 
Agency  encourages  submission  of 
relevant  data  on  this  subject. 

G.  What  Are  the  Proposed  Disposal  and 
Reclamation  Options  for  LBP  Debris? 

Section  745.309  of  today's  proposed 
rule  lequires  that  LBP  debris  be 
disposed  in  one  of  the  following:  (1)  A 
construction  and  demolition  landfill  as 
defined  at  §  745.303;  (2)  a  landfill 
subject  to  the  requirements  in  40  CFR 
part  257,  subpart  B,  applicable  to  non- 
mimicipal,  non-industrial,  non- 
hazardous  waste  disposal  units 
receiving  conditionally  exempt  small 
quantity  generated  waste  (as  defined  in 
40  CFR  261.5);  (3)  a  hazardous  waste 
disposal  facility  permitted  under  40 
CFR  part  270;  (4)  a  hazardous  waste 
disposal  facility  authorized  to  manage 
ha^rardous  waste  by  a  State  that  has  a 
hazardous  management  program 
approved  under  40  CFR  part  271;  (5)  a 
hazardous  waste  treatment,  storage  and 
disposal  facility  that  has  qualified  for 
interim  status  to  manage  hazardous 
waste  imder  RCRA  section  3005(e);  or 
(6)  RCRA  hazardous  waste  incinerators 
subject  to  the  requirements  of  40  CFR 
part  60,  subparts  Cb,  Eb,  or  part  63, 
subpart  X. 

Tnese  disposal  options  include  all  of 
the  categories  of  solid  waste  landfills 
which  were  identified  by  the  Agency  as 
being  safe  for  the  disposal  of  LBP  debris 
(see  Unit  VI.  of  this  preamble  for  a 
discussion  of  the  analytical  basis  for 


these  findings),  as  well  as  certain 
incinerators.  Under  the  proposal,  it 
would  still  be  permissible  to  dispose  of 
LBP  debris  in  hazardous  waste  landfills 
regulated  under  Subtitle  C  of  RCRA  or 
equivalent  State  programs  if  the 
generator  of  the  LBP  debris  wishes  to  do 
so,  or  if  it  is  required  imder  State  law. 
Note  that  the  proposal  does  not 
preclude  the  reclamation  of  lead  frY)m 
LBP  debris  in  secondary  lead  smelters 
subject  to  40  CFR  part  63.  subpart  X 
requirements  or  the  reclamation  of 
energy,  such  as  burning  in  waste-to- 
energy  facilities  operated  subject  to 
specified  Clean  Air  Act  requirements 
(discuMed  in  Unit  Vn.G.2.  of  this 
preamble). 

Diiring  the  development  of  today's 
proposal,  some  State  solid  waste 
officials  have  raised  the  issue  of 
separate  cells  within  larger  landfill 
facilities.  The  officials  wanted  to  know 
if  separate  cbnstruction  and  demolition 
cells  of  larger  non-C&D  facilities  would 
be  acceptable  options  for  the  disposal  of 
LBP  debris  imder  the  proposed  rule. 
The  issue  of  separate  cells  of  larger 
landfills  is  not  specifically  addressed  in 
the  regulatory  text.  Section  745.309(a)(1) 
identifies  facilities  which  may  accept 
LBP  debris  for  disposal.  If  both  the 
separate  cell  or  unit  of  the  larger  facility 
satisfy  any  of  the  criteria  for  an 
acceptable  landfill  specified  in 
§  745.309(a)(1),  then  LBP  debris  may  be 
disposed  in  either  the  separate  cell  or 
that  facility.  For  example,  a  separate  cell 
for  construction  and  demolition  debris 
meeting  the  criteria  specified  in 
§  745.309(a)(l)(iii)  v^thin  a  hazardous 
waste  disposal  facility  permitted  under 
40  CFR  part  270  would  likely  be  an 
allowable  disposal  site  for  LBP  debris. 
On  the  other  hand,  a  separate  C&D  cell 
within  the  physical  or  permitted  area  of 
a  landfill  not  included  in  the  proposal 
as  a  permissible  disposal  site  for  LBP 
debris  (such  as  an  MSWLF  permitted 
under  40  CFR  part  258)  would  not  be  an 
allowable  disposal  option  unless  the 
separate  cell  was  permitted  separately 
as  a  construction  and  demolition 
landfill. 

H.  What  Controls  on  the  Management  of 
LBP  Debris  are  Included  in  the 
Proposal? 

In  addition  to  the  disposal  and 
reclamation  standards  included  in 
today's  proposal,  EPA  is  proposing 
controls  on  the  management  of  LBP 
debris.  EPA  believiss  that  LBP  debris 
should  be  subject  to  common  sense 
management  standards  in  order  to 
minimize  risks.  The  management 
standards  outlined  below  are  designed 
to  be  as  simple  as  possible  while  taking 
into  account  safety,  effectiveness  and 


reliability.  EPA  believes  improper  reuse, 
storage  or  transportation  of  LBP  debris 
constitute  LBP  hazards  and  has 
included  controls  on  those  activities  in 
today's  proposal. 

To  assess  the  need  for  management 
controls,  the  Agency  took  a  number  of 
steps.  First,  the  Agency  identified 
management  alternatives  or  activities 
that  are  currently  practiced  or  may  be 
feasible.  Second,  tne  Agency 
determined  whether  any  of  these 
management  practices  might  pose 
health  risks,  particularly  from 
inhalation  and  direct  ingestion  of  LBP. 
Third,  the  Agency  ascertained  whether 
practices  which  might  pose  health  risks 
are  already  subject  to  regulation  by  EPA 
or  other  Federal  agencies.  Fourth,  the 
Agency  assessed  whether  management 
practices  not  subject  to  current 
regulation  require  controls  to  curb 
potential  health  hazards. 

The  Agency  identified  the  following 
current  or  plausible  practices  as 
potential  public  health  risks:  (1) 
Application  of  LBP  debris  as  mulch  or  - 
wood  chips  or  use  of  LBP  debris  as 
ground  cover  or  for  any  landscaping 
purpose;  (2)  compacting  or  burying  LBP 
debris  for  use  as  fill  material,  roadbed 
material,  or  for  site  leveling  purposes; 
(3)  reuse  of  LBP  debris  which  has 
deteriorated  paint;  (4)  reclamation 
through  burning  of  LBP  debris  (whether 
for  the  purpose  of  reclamation  of  lead  or 
reclamation  of  energy  value)  in  facilities 
without  controls  on  lead  emissions;  (5) 
transporting  LBP  debris  in  uncovered 
vehicles;  and  (6)  storage  of  LBP  debris 
without  access  limitations. 

The  application  of  LBP  debris  as 
mulch,  ground  cover,  or  topsoil  or  for 
site  leveling,  fill  or  roadbed  material 
may  cause  health  risks  through 
ingestion  of  LBP,  dust,  or  contaminated 
soil.  Such  an  application  is  considered 
improper  disposal  under  today's 
proposal.  The  shredding,  compacting, 
burying,  or  chopping  of  LBP  debris  may 
also  make  it  difficult  to  identify  the 
presence  of  LBP,  leading  to  unwitting 
handling  of  a  potentially  hazardous 
material.  Therefore,  today's  proposal 
permits  these  types  of  applications  only 
if  LBP  is  removed  from  LBP  debris  prior 
to  such  applications  .  In  cases  where 
LBP  is  removed,  all  LBP  must  be 
removed  (i.e.,  the  level  of  lead  on  the 
substrate  must  be  below  1  mg/cm')  prior 
to  applying  it  to  the  ground.  See 
$  745.301(d))  of  the  regulatory  text. 

EPA  is  aware  of  several  States, 
including  Connecticut.  New  Hampshire, 
and  New  Jersey,  that  have  similar 
regulatory  prohibitions.  Note  that  any 
paint  chips,  dust,  or  other  stripping 
waste  fr^m  LBP  debristhat  may  be 
generated  during  removal  of  LBP  are 
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subject  to  RCRA  requirements;  chips  or 
flakes  that  the  generator  does  not 
contain  may  be  considered  illegal 
hazardous  waste  disposal  under  RCRA 
Subtitle  C. 

EPA  is  unaware  of  data  on  the 
prevalence  and  methods  associated  with 
application  of  LBP  debris  as  landscape 
material,  roadbed  material  or  fill 
material.  Such  applications  would 
constitute  improper  disposal  under 
today's  proposal,  unless  LBP  is  first 
removed.  The  Agency  requests  data  and 
further  information  on  these  practices 
and  encourages  public  comment  on  how 
these  activities  should  be  regulated  in 
the  Hnal  rule. 

The  remainder  of  this  Unit  addresses 
the  management  standards  included  in 
this  proposal  to  address  concerns  about 
the  practices  noted  above. 

1.  Reuse  of  LBP  debris:  §  745.311(a). 
The  Agency  believes  that  current 
prevalent  practice  for  managing  LBP 
debris  is  landfill  disposal.  However, 
some  LBP  debris  is  being  reused  and 
transferred  for  reuse  as  architectural 
components,  decorative  pieces  or  in 
another  manner.  For  the  purposes  of 
today's  proposal,  reuse  means  "to  use 
again  for  any  purpose  other  than 
reclamation  or  disposal."  This 
definition  is  intended  to  capture  all 
potentially  hazardous  reuses  of  LBP 
debris  and  subject  them  to  the  controls 
in  today's  proposal. 

Reuse  of  araiitectural  component 
debris  may  be  a  practice  in  historic 
building  preservation  or  on  occasions 
when  homeowners  are  replacing  hard- 
to-find  doors,  windows,  or  other 
components.  Historic  preservation 
projects  have  the  goal  of  keeping 
properties  intact,  so  LBP  removal  or 
covering  of  LBP  with  protective  coating 
(encapsulation)  may  be  a  desirable 
abatement  approach.  Even  so,  there  may 
be  benefits  to  replacement  in  these 
properties,  such  as  increased  energy 
efficiency  from  replaced  windows  (Ref. 
28).  The  Agency  is  aware  of  reuses  of 
LBP  debris  ranging  from  the  transfer  of 
components  for  reuse  within  or  between 
structures,  and  the  application  of 
unique  items  as  decorative  pieces  or 
artifacts. 

Reuse  of  LBP  debris  is  not  currently 
subject  to  Federal  regulation.  Today's 
proposal  would  permit  reuse  or  the 
transfer  for  reuse  of  LBP  debris  as  a 
building  or  structural  component  or 
artifact  (defined  in  today's  proposal  at 
§  745.303)  only  if  the  article  to  be  reused 
does  not  constitute  a  "LBP  hazard"  as 
defined  in  §  745.305  of  today's  proposed 
regulation.  Section  745.305  states  that 
reuse  of  components  with  deteriorated 
LBP  is  a  LBP  hazard.  Today's  proposal 
defines  "deteriorated  paint"  as  paint 


that  is  cracking,  flaking,  chipping, 
peeling,  or  otherwise  separating  from 
the  substate  of  a  building  component. 
Today's  proposal  would  prohibit  the 
reuse  or  transfer  for  reuse  by  individuals 
subject  to  the  rule  of  components  which 
are  identified  as  LBP  hazards  at 
§  745.305  (i.e.,  components  with 
deteriorated  paint)  as  described  above. 

The  Agency  feels  that  reuse  of 
components  with  any  deteriorated  paint 
would  pose  a  LBP  hazard,  and  should 
be  prohibited  unless  LBP  is  first 
removed. 

It  is  important  to  note  that  waste 
resulting  from  removal  of  LBP  prior  to 
reuse  (e.g.,  paint  chips,  paint  dust, 
treatment  sludges,  solvents  and 
residues)  is  not  covered  by  today's 
proposal  and  would  remain  subject  to 
RCRA  requirements.  For  example,  a 
generator  of  such  waste  would  have  to 
make  a  hazardous  waste  determination, 
and  if  the  waste  was  determined  to  be 
hazardous,  it  would  be  subject  to  RCRA 
Subtitle  C  requirements. 

EPA  is  aware  that  the  limitations  on 
reuse  of  LBP  debris  included  in  today's 
proposal  would  not  preclude  all  reuses 
of  LBP  debris.  For  example,  reuse  of 
LBP  debris  with  no  deteriorated  paii# 
would  be  permissible  under  the 
proposal.  EPA  considers  the  standards 
in  today's  proposal  to  be  the  minimum 
acceptable  limitations  on  the  reuse  of 
LBP  debris.  Other  approaches  to  the 
regulation  of  reuse  of  LBP  debris  were 
considered  during  the  development  of 
this  proposal  and  have  not  been  ruled 
out  by  EPA  as  possible  components  of 
a  final  regulation.  The  Agency  seeks 
public  comment  on  the  prevalence  and 
methods  of  reuse,  the  approach 
contained  in  this  proposal,  and  other 
possible  approaches  to  the  issue  as  well 
as  any  unintended  effects  of  this 
proposed  rule  on  the  reuse  of 
architectural  components. 

Some  stakeholt^rs  have  expressed 
concern  that  reuse  of  LBP  debris  which 
has  no  deteriorated  paint  may  pose  a 
future  LBP  hazard.  As  noted  above,  such 
reuse  would  be  allowed  under  the 
proposal,  but  the  Agency  is  requesting 
comment  on  these  provisions.  Allowing 
such  reuse  would  be  in  keeping  with 
EPA's  desire  to  encourage  recycling  of 
materials  while  continuing  to  protect 
human  health.  Perhaps  the  most 
relevant  question  for  public  comment 
on  the  subject  is:  Do  the  reuse  standards 
proposed  today  adequately  protect 
human  health? 

One  possible  alternative  approach 
would  be  to  require  that  warning  labels 
be  placed  on  all  components  which 
contain  LBP  and  are  destined  for  reuse. 
Another  possible  approach  might  be  to 
prohibit  reuse  of  all  LBP  debris 


regardless  of  the  condition  of  the  paint, 
unless  all  LBP  is  removed.  However, 
EPA  does  not  believe  that  components 
with  intact  LBP  necessarily  represent 
LBP  hazards,  so  such  an  approach  may 
prohibit  reuse  of  LBP  debris  which 
would  not  pose  a  hazard.  EPA 
specifically  seeks  comment,  however, 
on  whether  the  reuse  of  LBP  debris  by 
a  homeowner  who  is  not  advised  of  the 
presence  of  LBP  should  be  considered  a 
hazard,  not  because  of  the  present 
condition  of  the  paint  but  due  to  the 
possibility  that  an  uninformed 
homeowner  may  sand  or  strip  the  LBP 
without  taking  proper  precautions. 

Many  historic  preservation  projects 
reuse  antique  or  historically  significant 
architectural  components.  Since  many 
of  these  components  were  created  before 
1978,  they  can  contain  a  variable 
amount  of  LBP.  The  Agency  is 
proposing  that  all  LBP  should  be 
removed  from  architectural  components 
which  have  deteriorated  paint  before  the 
components  are  reused  in  order  to 
reduce  the  spread  of  potential  LBP 
hazards.  Removal  of  LBP  is  especially 
important  on  friction  or  impact  surfaces 
where  paint  is  more  likely  to  wear  off, 
creating  lead  contaminated  dust  and 
exposing  the  layers  of  lead  paint.  The 
Agency  defines  "deteriorated  paint"  as 
paint  that  is  cracking,  flaking,  chipping, 
peeling,  or  otherwise  separating  from 
the  substrate  of  a  building  component. 
However,  the  Agency  recognizes  that 
in  order  to  preserve  as  much  of  the 
original  historic  fabric  and  the  historic 
character  of  the  antiques  or  historical 
architectural  components  as  possible, 
removal  of  all  LBP  may  not  be  an 
option.  Sometimes  the  architectural 
component  is  too  fragile  to  undergo  LBP 
removal  or  the  process  of  removing  the 
LBP  may  damage  the  design  or  ornate 
woodwork  which  makes  the  piece  an 
antique  or  historically  significant.  The 
Agency  requests  information  on 
whether,  in  these  cases,  encapsulation 
or  other  techniques  not  allowed  under 
the  proposed  rule  may  be  less  invasive 
and  a  better  restoration  practice  when 
preserving  antique  and  historic 
architectural  components.  The  Agency 
would  also  like  information  on  relevant 
historic  preservation  practices  used 
when  restoring  and  fixing  architectural 
components  of  antique  or  historic  value 
v«th  LBP. 

Under  the  proposal,  generators  or 
transporters  of  LBP  debris,  or  owners  or 
operators  of  disposal  facilities  which 
accept  LBP  debris  may  not  transfer  LBP 
debris  to  entities  (such  as  antique 
dealers  or  salvagers)  which  intend  to 
reuse  the  debris  or  offer  it  for  reuse  if 
the  LBP  debris  has  deteriorated  paint. 
For  example,  the  proposal  is  designed  to 
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:  revent  transfers  of  LBP  debris  with 
:  eteriorated  paint  from  a  generator  to  a 
isiness  which  then  offers  the  debris  for 
lie.  Even  though  the  business  selling 
le  LBP  debris  is  not  technically  using 
it,  the  term  "transferring  for  reuse"  is 
defined  in  today's  proposal  to  prevent 
Generators,  transporters,  or  others  from 
DBUsferring  LBP  debris  with 
deteriorated  paint  which  will  ultimately 
Oe  reused.  Generators  and  transporters 
of  LBP  debris,  owners  or  operators  of 
disposal  or  reclamation  facilities 
accepting  LBP  debris,  or  owners  or 
« iperators  of  any  enterprise  which 
transfer  LBP  debris  with  deteriorated 
paint  for  reuse  without  first  removing 
^le  LBP  would  not  be  in  compliance 
With  today's  proposal.  However,  LBP 
debris  may  be  transferred  specifically 
for  the  purpose  of  LBP  removal.  For 
Example,  if  a  generator  of  a  door  with 
deteriorated  LBP  gave  or  sold  the  door 
to  an  individual  who  then  reused  it,  the 
lenerator  would  be  in  violation  of  the 
ransfer-for-reuse  restrictions  in  today's 
roposal.  Generators  wishing  to  avoid 
ihis  potential  liability  could  remove  the 
LBP  prior  to  transfer  of  a  component, 
:ould  transport  the  LBP  debris  to  a 
■eclamation  facility  for  removal  of  LBP 
jr  could  decide  not  to  transfer  the 
:omponent  for  reuse.  If  the  generator 
transferred  the  door  to  a  reclamation 
facility  for  removal  of  LBP  before 
Reusing  or  selling  the  door,  the  generator 
would  be  in  compliance  with  today's 
rule.  Once  the  LBP  is  completely 
^removed  from  an  architectural 
jcomponent  (as  described  in 
S  745.301(d))  it  is  no  longer  considered 
LBP  debris  and  is  no  longer  subject  to 
today's  proposed  regulations. 

EPA  is  seeking  public  comment  on 
the  provision  in  today's  proposal  which 
would  prohibit  a  generator  or 
transporter  from  transferring  LBP  debris 
with  deteriorated  paint  to  antique 
dealers  or  other  businesses  or  entities 
for  reuse  or  to  offer  for  reuse.  EPA  is 
concerned  that  the  requirement  may 
prevent  transfers  of  debris  to  enterprises 
specializing  in  paint  removal  and 
restoration  of  building  components  with 
a  historic  value.  The  Agency  would  like 
to  know  what  effect  this  provision  might 
have  on  antique  and  salvaging 
businesses  and  what  alternatives  might 
be  available  which  would  also  prevent 
the  transfer  of  LBP  hazards  from  one 
structure  to  another. 

2.  Reclamation:  §  745.309(b). 
Companies  that  reclaim  lead  waste 
(either  for  recovery  of  lead,  or  for  energy 
combustion  value)  have  voiced  concerns 
to  EPA  that  the  provisions  in  today's 
proposed  rule  would  discourage  the 
reclamation  of  LBP  debris  by  lowering 
landfill  disposal  costs.  Today's 


proposed  standards  woukl  not  preclude 
the  reclamation  of  LBP  debris  for  lead 
and/or  energy  recovery  in  facilities  that 
meet  Clean  Air  Act  requirements.  EPA 
wishes  to  stress  that  reclamation  can  be 
a  viable  alternative  to  landfill  disposal 
and  encourages  this  activity  in 
situations  where  it  is  safe  and  practical. 
However,  estimates  have  shown  that 
currently,  the  costs  (to  a  generator)  of 
sending  LBP  debris  to  a  reclamation 
facility  can  be  comparable  to  the  cost  of 
disposal  in  RCRA  Subtitle  C  facilities. 
Such  high  costs  may  lead  generators  to 
seek  alternatives  to  reclamation  of  LBP 
debris.  EPA  encourages  generators  of 
LBP  debris  to  identify  reclamation 
facilities  meeting  the  requirements 
described  in  this  unit  to  determine  the 
feasibility  of  reclamation  as  an 
alternative  to  disposal. 

EPA  is  concerned  about  risk  of  lead 
exposure  from  the  processing  of  LBP 
debris  in  smelters,  combustors,  and 
incinerators  without  proper  controls  on 
emissions.  Burning  of  wooden  LBP 
debris  may  allow  energy  recovery 
facilities  or  power  plants  to  rely  less  on 
fossil  fuels  and  virgin  wood.  Paint,  as 
noted  in  a  report  prepared  for  EPA's 
Office  of  Air  Quality  and  Planning  and 
Standards,  makes  up  a  small  percentage 
of  the  weight  of  painted  wood,  and 
metals  (including  lead)  comprise  only  a 
fraction  of  this  percentage  (Ref.  29). 
However,  burning  or  incineration  of 
LBP  debris  may  result  in  lead  releases. 
Therefore,  prior  to  accepting  LBP  debris 
for  any  of  these  activities,  a  facility 
should  ensure  that  it  will  not  be  in 
violation  6f  Clean  Air  Act  permit 
conditions. 

EPA  has  promulgated  a  national 
emission  standard  for  hazardous  air 
pollutants  (NESHAP)  that  is  based  on 
the  use  of  Maximum  Achievable  Control 
Technology  (MACT)  for  meeting 
emission  standards  for  lead  compounds 
released  from  existing  and  new 
secondary  lead  smelters  (40  CFR  part 
63,  subpart  X).  EPA  also  has 
promulgated  new  source  performance 
standards  (NSPS)  for  new  municipal 
waste  combustor  (MWC)  units,  and 
emission  guidelines  for  existing  MWC 
units,  which  establish  emission  limits 
for  nine  pollutants,  including  lead.  (See 
40  CFR  part  60,  subparts  Eb  and  Cb, 
respectively;  60  FR  65389,  December  19, 
1995).  New  MWC  units  are  those  that 
either  commenced  construction  after 
September  20. 1994,  or  commenced 
reconstruction  after  June  19, 1996; 
existing  MWC  units  are  those  for  which 
construction  commenced  on  or  before 
September  20, 1994.  As  a  result  of  a 
recent  Court  of  Appeals  decision,  40 
CFR  part  60,  subparts  Cb  and  Eb  apply 
only  to  MWC  units  with  individual 


capacity  to  combust  more  than  250  tons 
per  day  of  mimicipal  solid  waste  (large 
MWC's).  See  Davis  County  Solid  Waste 
Management  and  Recovery  District  v. 
EPA,  101  F.3d  1395  (D.C.  Cir.  1996), 
amended  108  F.3d  1454  (D.C.  Cir.  1997) 
(the  Davis  decision). 

EPA  believes  that  the  NESHAP  for 
new  and  secondary  lead  smelters,  the 
NSPS  emission  standard  for  lead  for 
large  MWCs,  and  the  lead  emission 
guidelines  for  large  MWCs  are  sufficient 
to  ensure  safe  management  of  LBP 
debris  in  these  facilities.  Thus,  EPA  is 
proposing  to  prohibit  burning  of  debris 
in  any  facility  that  does  not  meet  the 
applicable  Clean  Air  Act  standards/ 
guidelines  for  lead  emissions  set  forth  in 
40  CFR  parts  60.  subparts  Cb  and  Eb  (as 
amended  by  the  Davjs  decision)  and 
part  63,  subpart  X.  LBP  debris  would  be 
allowed  to  be  incinerated  in  industrial 
boilers  and  furnaces  for  energy  recovery 

provided  that  boilers  and  industrial 

himaces  are  subject  to  the  RCRA  40  CFR 
part  266,  subpart  H  reouirements. 

Today's  definition  of  reclamation    . 
includes  the  practice  of  removing 
existing  LBP  from  debris  in  order  to 
reuse  or  recycle  such  debris.  The 
Agency  encourages  the  transport  of  LBP 
debris  to  reclamation  facilities  for 
removal  of  LBP  before  reuse  of  any 
components.  Reclamation  practices 
employed  to  remove  existing  LBP  from 
a  component  include  stripping,  blasting, 
sanding,  etc.  Once  debris  has  been 
entirely  stripped  of  LBP  as  described  in 
§  745.301(d),  it  would  no  longer  be 
considered  LBP  debris,  and  therefore, 
would  no  longer  be  subject  to  the 
requirements  in  today's  proposal. 
Wastes,  such  as  sludges  and 
concentrated  LBP  generated  by  the 
removal  of  LBP,  continue  to  be  subject 
to  RCRA  disposal  requirements.  Firms 
and  individuals  receiving  LBP  debris  for 
reclamation  would  be  subject  to  the 
storage  and  access  limitations  in 
§§  745.311  and  745.313  of  today's 
proposed  rule. 

3.  Transportation  of  LBP  debris: 
§  745.308.  Shipping  or  transport  of  LBP 
debris  in  uncovered  vehicles  is  a 
possible  source  of  releases  in  the  form 
of  paint  chips  or  dust.  The  U.S. 
Department  of  Transportation  does  not 
specifically  regulate  the  transport  of 
non-hazardous  LBP  debris.  Many 
individual  States  or  local  authorities, 
however,  have  requirements  for 
covering  vehicles  which  carry  debris  or 
rubble  of  any  kind. 

Today's  proposed  rule  would  prohibit 
shipment  of  LBP  debris  off-site  in 
vehicles  without  covers  that  prevent 
identifiable  releases  of  material.  Proper 
management  requires  the  covering  of 
vehicles  or  containers  used  for 
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transportation  of  LBP  debris  to 
minimize  possible  releases  of 
particulate  matter.  Some  practical 
approaches  might  include  but  are  not 
limited  to:  transportation  of  LBP  debris 
in  a  vehicle  covered  with  secured  tarp 
or  plastic,  transport  in  covered 
containers/drums,  transport  in  covered 
dumpsters,  or  transport  in  covered 
mobile  trailers. 

Although  LBP  debris  could  under 
today's  proposal  be  moved  within  a 
work  site  without  using  a  covered 
vehicle,  EPA  encourages  those 
managing  LBP  debris  to  keep  LBP  debris 
covered  at  all  times  including  when 
moving  LBP  debris  within  a  site  in  order 
to  prevent  the  release  of  LBP  chips,  dust 
or  debris. 

The  HUD  "Guidelines  for  the 
Evaluation  and  Control  of  LBP  Hazards 
in  Housing"  (hereafter  referred  to  as  the 
HUD  GuideUnes  )  recommend  wrapping 
LBP  debris  in  plastic  upon  generation, 
and  through  storage  and  shipment 
(Chapter  14)  (Ref.  30).  Although  EPA 
does  not  feel  that  plastic  wrap  alone 
represents  an  adequate  access  limitation 
(see  Unit  VII.G.4.  below)  during  storage, 
some  stakeholders  have  suggested  that 
plastic  wrap  used  in  accordance  with 
the  HUD  Guidelines  may  present  a 
satisfactory  alternative  to  covering 
vehicles  for  transportation.  Although 
wrapping  LBP  debris  in  plastic  would 
not  be  an  allowable  transportation 
method  under  this  proposal  (unless  the 
transport  vehicle  is  also  covered),  the 
Agency  is  seeking  comment  on  whether 
such  wrapping  would  be  sufficient  to 
prevent  releases  of  particulate  matter 
during  transport  as  well  as  on  the  cost 
of  using  plastic  wrap.  EPA  particularly 
seeks  comment  from  transporters  on 
their  experience  in  delivering  plastic- 
wrapped  debris  to  disposal  facilities, 
and  whether  or  not  the  plastic  wrap  is 
punctured  during  loading  or  transport. 

4.  Access  and  storage  time 
limitations:  §  745.31  Ub)—i.  Access 
limitations.  As  explained  in  Unit  V.F.  of 
this  preamble,  the  Agency  considers 
improper  management  and  disposal  of 
LBP  debris  to  be  a  LBP  hazard.  As 
discussed  in  detail  earlier  in  Unit  V.F. 
of  this  preamble,  improper  storage 
pending  disposal  of  LBP  debris  can 
cause  a  LBP  hazard  by  allowing  the 
storage  or  deterioration  of  LBP  in 
locations,  such  as  uncontrolled  waste 
piles,  where  it  may  be  accessible  to 
children  or  contaminate  the  soil. 
Therefore,  EPA  is  proposing  common 
sense  access  limitations  for  LBP  debris, 
with  the  exception  of  LBP  debris 
generated  from  demolitions,  which  is 
stored  for  more  than  3  days  (72  hours). 
The  access  limitations  in  today's 
proposal  are  designed  to  ensure  safe 
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management  of  LBP  debris  while 
minimizing  dispersal  of  and  access  to 
LBP  debris  by  anyone  other  than 
persons  performing  work,  or  managing 
or  otherwise  needing  access  to  the 
debris. 

Under  today's  proposal,  acceptable 
access  limitations  (described  at 
§  745.311(b)  of  the  regulatory  text> 
include: 

•  Enclosing  LBP  debris  in  closed  or 
covered  receptacles  (e.g.,  containers, 
drums,  mobile  trailers,  covered 
dumpsters  or  covered  transport 
vehicle.). 

•  Keeping  LBP  debris  in  a  dumpster 
or  container  which  is  at  least  6  feet  tall. 

•  Keeping  LBP  debris  in  fenced  areas 
that  are  locked  when  work  activities  are 
not  being  performed  on  the  site. 

•  Keeping  LBP  debris  in  an 
unoccupied  structure  which  is  locked 
when  work  activities  are  not  being 
performed  on  the  site. 

•  Keeping  LBP  debris  on  an 
uinoccupied  level  of  a  multi-story 
structure  and  keeping  the  level  locked 
when  work  activities  are  not  being 
performed  on  the  site. 

Access  and  storage  limitations  do  not 
apply  to  debris  which  is  reused  in 
compliance  with  this  rule.  See  Unit 
VII.G.1.  entitled  Reuse  of  LBP  Debris  for 
a  detailed  discussion  of  reuse. 

Access  limitations  apply  to  LBP 
Architectural  Component  Debris 
(LBPACD)  which  is  transferred  for  reuse 
but  has  not  yet  been  reused.  LBPACD 
must  be  stored  in  a  fenced  or  enclosed 
area  such  as  within  a  store  or  salvage 
yard  and  locked  when  not  monitored. 
Cases  where  LBPACD  have  been 
transferred  for  reuse  but  have  not  yet 
been  used  include  mantles,  doors, 
windows,  banisters,  cabinets  or  any 
other  type  of  LBPACD  offered  for  sale  in 
an  antique  store  or  a  salvage  yard.  Once 
the  LBPACD  has  been  reused  it  is  no 
longer  subject  to  these  access 
limitations. 

While  common  sense  dictates  some 
degree  of  control  on  the  storage  of  LBP 
debris,  the  Agency  has  attempted  to 
identify  logical  measures  which  would 
impose  the  least  burden  while  still 
taking  into  account  safety,  effectiveness, 
and  reliability.  For  example,  item  b. 
above  allows  use  of  the  standard  type  of 
large  duimpster  which  is  generally  used 
at  renovation  or  abatement  projects 
which  last  more  than  a  few  days.  The 
Agency  encourages  comments  on 
current  "real  world"  practices  which 
may  represent  adequate  access 
limitations,  but  are  not  included  in  this 
proposal.  EPA  does  not  want  to 
preclude  bom  a  final  rule  any  access 
limitations  which  may  be  appropriate 


but  have  been  inadvertently  omittejl 
fit)m  those  being  proposed  today. 

The  Agency  is  exempting  demolitions 
fitjm  access  limitation  requirements  in 
this  proposed  rule.  Many  demolition 
projects  require  a  permit  issued  by  local 
governments  which  require  some  type 
of  access  limitations.  In  addition.  EPA 
believes  that  demolitions,  due  to 
liability  from  other  type  of  hazards  such 
as  falling  debris,  are  required  to  prevent 
access  to  these  hazards.  In  places  where 
access  limitations  are  not  required  by 
the  permiter,  EPA  believes  that  the 
permiter  would  have  sufficient 
justification,  such  as  demolitions  in 
remote  areas,  not  to  require  these  access 
limitations.  Therefore,  EPA  is  not 
requiring  any  further  access  limitations 
for  demolitions.  EPA  encoiutiges 
comments  on  the  adequacy  of  the 
proposed  access  restrictions,  the  types 
of  access  requirements  needed  for 
obtaining  a  demolition  permit,  and 
whether  demolition  permits  generally 
require  access  limitations. 

Access  limitations  for  LBP  debris 
which  are  more  stringent  than  the 
disposal  requirements  at  C&D  landfills 
are  necessary  for  safety,  effectiveness, 
and  reliability.  The  Agency  believes  that 
most  LBP  debris  is  generated  in 
residential  areas  where  children  and 
adults  may  have  access  to  an 
uncontrolled  LBP  debris  wastepile  as 
opposed  to  C&D  landfills  which  EPA 
beheves  are  located  is  less  populated 
areas.  The  Agency  requests  more 
information  on  controlling  public  access 
to  and  the  location  of  C&D  landfills. 
LBP  debris  which  is  stored  for  less 
than  3  days  is  not  required  to  have 
access  Umitations  under  today's 
proposal.  This  de  minimis  cut-off  level 
is  intended  to  allow  small  renovation 
and  abatement  projects  to  accumulate 
LBP  debris  prior  to  disposal  without 
incurring  the  expense  of  implementing 
additional  access  limitations.  While 
investigating  the  issue  of  access 
limitations,  the  Agency  determined  that 
as  many  as  51%  of  renovation  and 
remodeling  projects  last  less  than  3  days 
(Ref  31).  The  Agency  believes  that  the 
access  limitations  which  are  prescribed 
in  today's  proposal  represent  common 
practice  in  these  smaller  projects,  and 
would  not  therefore  impose  significant 
additional  costs. 

The  Agency  is  aware  that  alternative 
approaches  to  setting  a  de  minimis  level 
for  requiring  access  limitations  exist. 
Some  alternative  approaches  might  be 
based  on:  (1)  The  voliune  of  waste 
produced;  (2)  square  footage  of  paint 
surface  disturbed;  or  (3)  time  limits 
other  than  3  days.  The  Agency  chose  3 
days  as  the  de  minimis  level  for  access 
limitations  because  it  appeared  to 
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represent  a  natural  dividing  line 
between  smaller  projects  and  projects 
v^hich  last  significantly  longer.  EPA 
ftictored  in  the  resources  needed  to 
i^nplement  access  limitations  for  these 
Waller  jobs  and  concluded  that  the 
[Costs  associated  with  access  limitations 
for  short  timefirames  less  than  72  hours 
outweighed  the  potential  benefits.  Risk- 
benefit  analysis  is  the  principle 
^analytical  tool  available  to  the  Agency 
Ito  measure  the  effectiveness  of  using 
jiesources  to  reduce  human  health  risks. 
tPA  feels  that  the  72-^our  threshold  for 
access  limitations  represents  a  clear  and 
logical  standard  for  the  regulated 
conmnmity  to  comply  with  and  will  be 
iafe  and  effisctive.  EPA  solicits  comment 
6n  this  approach  and  suggested 
lltemative  approaches  to  establishing  a 
ie  minimus  exclusion  for  access 
imitations. 

The  Agency  would  like  interested 
)arties  to  comment  on  or  submit  data 
elated  to  the  appropriateness  of  the 
broposed  access  limitations.  Specific 
fiesign  requirements  for  fencing  or 
Containers  are  not.  with  a  few 
Exceptions,  detailed  in  today's  proposal. 
The  Agency  believes  that  the  general 
descriptions  provided  in  the  proposal 
are  sufficient  and  would  result  in 
Adequate  access  limitations;  however 
comments  or  relevant  data  on 
iltemative  approaches  including 
idditional  design  criteria  are 
incoiuaged. 

ii.  Storage  time  limitations.  Today's 
proposal  establishes  a  180-day  time 
imit  on  the  storage  of  LBP  debris.  EPA 
oelieves  that  the  access  limitations  in 
this  proposal  would  minimize  risk;    . 
however,  access  limitations  can  and  do 
fell.  The  cumulative  probability  of 
access  limitation  failure  increases  the 
longer  LBP  debris  is  in  storage.  The  . 
management  and  disposal  options  for 
LBP  debris  presented  in  this  proposal 
are  numerous  and  inexpensive. 
Therefore  the  Agency  believes  that 
lengthy  storage  of  LBP  debris  will  be 
unnecessary.  The  180-day  time 
Umitation  for  storage  of  LBP  debris 
contained  in  today's  proposal  is  the 
same  as  the  minimum  storage  time  limit 
for  generators  of  between  100  and  1,000 
kilograms  of  hazardous  waste  per  month 
(51  FR 10148;  March  24. 1986). 

The  storage  time  limit  begins  on  the 
date  of  generation  of  the  LBP  debris. 
Transfer  of  LBP  debris  to  a  different 
storage  site  is  permitted  under  the 
proposal,  but  the  storage  time  limit 
remains  180  days  from  the  date  of 
generation  regardless  of  the  number  of 
storage  sites  for  any  given  LBP  debris. 

Situations  may  occur  for  which 
generation  of  LBP  debris  at  one  site 
occurs  over  an  extended  time  period 


and  the  debris  is  commingled  (e.g., 
debris  is  disposed  of  in  a  dumpster  at 
different  times  over  a  90-day  period).  In 
such  cases,  the  180-day  storage  time 
limit  would  begin  on  the  date  that  LBP 
debris  was  first  generated,  and  that 
limitation  would  apply  to  all  of  the 
commin^ed  LBP  debris.  EPA  believes 
that  180  days  provides  an  adeauate 
amount  of  time  to  arrange  for  the 
transport  and  disposal  of  LBP  debris  but 
encourages  public  comment  on  the 
length  of  this  proposed  storage 
limitation. 

5.  Size  reduction/processing  of  LBP 
debris.  It  is  possible  that  a  generator 
may  need  to  chop,  trim,  or  otherwise 
reduce  in  size  LBP  debris  to  fit  it  in 
storage  containers,  dnmis  or  transport 
vehicles.  EPA  believes  there  is  the 
possibility  of  a  release  of  dust,  LBP 
chips,  or  particulate  matter  during  this 
activity.  Generators  working  where  LBP 
is  present  should  use  processing  or  size 
reduction  techniques  that  will  control 
releases,  such  as  use  of  a  plastic 
contained  area  with  a  plastic  floor,  top 
and  sides,  or  a  mobile  enclosiire.  As 
noted,  previously,  paint  chips  and  dust 
generated  during  such  activities  are  still 
subject  to  RCRA  requirements  under 
today's  proposal  and  may  be  considered 
hazardous  waste. 

Today's  proposal  does  not  include 
standards  regulating  size  reduction  of 
LBP  debris  or  other  similar  activities. 
The  Occupational  Safety  and  Health 
Administration  (OSHA)  Lead  in 
Construction  standards,  however  do 
apply  to  the  following: 

•  Alteration,  renovation,  or  repair  of 
substrates  containing  lead. 

•  Removal  of  materials  containing 
lead. 

•  Transportation,  disposal,  storage,  or 
containment  of  materials  containing 
lead  on  the  site. 

•  Maintenance  activities  associated 
with  the  construction  activities  listed 
above. 

The  OSHA  standard  establishes 
maximum  limits  of  exposure  to  lead  for 
all  workers  covered,  including  a 
permissible  exposure  limit  (PEL)  and  an 
action  level.  Under  the  standard,  no 
employee  may  be  exposed  to  lead  at 
airborne  concentrations  greater  than  50 
g/m  averaged  over  an  8-hour  period  (58 
FR  26598;  May  4, 1993). 

EPA  believes  that  compliance  with 
the  OSHA  Lead  in  Construction 
standards  represents  sufficient  controls 
on  LBP  debris  size  reduction  activities 
and  that  additional  regulation  under 
today's  proposal  would  be  duplicative. 
The  Agency  requests  comment, 
however,  on  whether  TSCA  standards 
for  such  activities  are  warranted. 


/.  What  Are  the  Notification  and 
Recordkeeping  Requirements?  §  745.313 

In  order  to  ensure  that  LBP  debris  is 
managed  and  disposed  of  properly,  the 
Agency  is  proposing  a  requirement  that 
when  LBP  debris  is  transferred  from  one 
party  to  another,  the  recipient  should  be 
notified  in  writing  of  the  presence  of 
LBP  debris  (§  745.313(a)).  The 
notification  document  should:  (1) 
Disclose  the  presence  of  LBP  d^ris;  (2) 
indicate  the  date  of  generation  of  the 
LBP  debris;  (3)  be  signed  and  dated  by 
the  recipient;  (4)  be  signed  and  dated  by 
the  transferor;  (5)  contain  the  generator's 
name  and  address;  and  (6)  notify  the 
recipient  oif  the  need  to  comply  with 
LBP  debris  management  and  disposal 
standards.  The  proposal  requires  both 
parties  (the  transferor  and  the  recipient) 
to  any  transfer  of  LBP  debris  to  retain 
a  record  of  the  notification  for  3  years 
(S745.313(bJ). 

LBPACD  transferred  for  reuse, 
including  components  intended  for  sale, 
are  also  subject  to  notification  and 
recordkeeping  requirements  at 
8  745.313.  Notification  requirements 
begin  upon  generation  of  the  debris 
intended  for  reuse  and  terminate  at  the 
point  at  which  the  LBPACD  is  reused. 
For  example,  a  salvage  yard  which  sells 
LBPACD  generated  by  an  abatement, 
renovation,  or  demolition  must  notify, 
in  writing,  any  purchaser  or  user  of  any 
LBPACD  of  the  presence  of  LBP  debris 
and  keep  records  of  the  notification  and 
transfer  as  required  by  this  proposed 
rule  §  745.313.  Once  the  LBPACD  is 
reused  further  notification  is  not 
required. 

Without  notification  requirements,  a 
recipient  (e.g.,  transporter  or  owner/ 
operator  of  a  disposal  facility)  might 
unknowingly  accept  LBP  debris  and 
then  violate  the  provisions  of  today's 
proposal  by  improperly  managing  or 
disposing  of  the  material.  For  example, 
if  a  generator  transferred  LBP  debris  to 
a  transporter  for  disposal  without 
notifying  the  transporter  of  the  presence 
of  LBP  debris,  the  transporter  might  not 
cover  the  vehicle  or  might  dispose  of  the 
LBP  debris  in  a  facility  not  allowed  to 
receive  LBP  debris  under  this  proposal. 

The  effect  of  the  notification 
requirement  will  be  that  each  person 
who  receives  LBP  debris  for  any  reason 
would  be  aware  that  they  are  receiving 
LBP  debris  and  will  be  referred  to  the 
requirements  for  LBP  debris 
management  and  disposal  in  this 
proposal.  Any  person  who  manages  LBP 
debris  in  compliance  with  this  proposal, 
including  proper  notification,  will 
generally  be  deemed  to  have  fulfilled 
their  responsibilities  under  the 
proposal.  EPA  would  view  any 


70214 


Federal  Register / Vol.  63,  No.  243 /Friday,  December  18.  1998 /Proposed  Rules 


noncompliance  with  the  proposed 
requirements  subsequent  to  a  transfer 
(which  included  proper  notification)  to 
be  the  responsibility  of  the  person  who 
is  not  in  compliance  with  the 
requirements,  not  of  any  person  who 
had  prior  possession  of  the  LBP  debris. 
However,  a  party  in  prior  possession 
may  be  in  noncompliance  if  the  party 
knew  or  had  reason  to  know  that  the 
person  receiving  the  LBP  debris  would 
not  handle  it  properly.  In  addition,  a 
generator  who  incorrectly  determines 
that  LBP  debris  is  not  present,  would  be 
liable  for  any  and  all  subsequent 
violations  of  today's  proposal. 

EPA  believes  a  recordkeeping 
requirement  is  a  necessity  from  the 
standpoint  of  enforcement  because  it 
establishes  a  clear  chain-of-custody. 
This  would  allow  inspectors  to  identify 
and  locate  the  generators  and 
recipient(s)  of  LBP  debris  for 


questioning  and  to  gather  further 
material  evidence  from  them  to  aid  an 
investigation,  if  necessary.  In  addition, 
the  recordkeeping  requirement  would 
result  in  the  retention  of  important 
evidence  that  is  likely  to  be  used  should 
an  enforcement  action  be  necessary.  The 
notification  docimient  contains 
information  needed  to  establish  a 
foundation  for  enforcement  actions. 

The  Agency  would  like  comment  on 
whether  there  are  less  expensive  or 
more  efficient  ways  that  maintain  safety, 
rehability.  and  effectiveness  of  notifying 
and  keeping  records  of  LBP  debris  for 
transport  and  disposal  than  the  one 
outlined  in  the  proposal.  An  example  of 
an  alternative  to  the  suggested  paper 
notification  and  recordkeeping  may  be  a 
system  of  notification  and 
recordkeeping  with  electronic  signature 
and  storage.  Any  type  of  alternative 
notification  and  recordkeeping  system 


should:  (1)  Disclose  the  presence  of  LBP 
debris;  (2)  indicate  the  date  that  the  LBP 
debris  was  generated;  (3)  be  signed  and 
dated  by  the  recipient;  (4)  be  signed  and 
dated  by  the  transferor.  (5)  contain  the 
generator's  name  and  address,  and  (6) 
notify  the  recipient  of  the  need  to 
comply  with  LBP  debris  management 
and  disposal  standards. 

A  sample  notification  which  meets 
the  requirements  of  proposed  §  745.313 
is  included  at  the  end  of  this  imit.  The 
sample  is  intended  to  serve  as  an 
example  and  does  not  represent  the  only 
format  or  wording  that  might  meet  the 
requirements  of  the  proposal.  The 
sample  is  not  included  in  the  regulatory 
text  itself  and  nothing  in  the  proposal 
would  require  the  use  of  any  specific 
form  or  format.  Instead,  the  regulatory 
text,  at  §  745.313  contains  the  specific 
information  which  must  be  included  in 
the  notification. 
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SAMPLE  NOTIFICATION 
Notification  of  the  Presence  of  IBP  Debris 

Lead  Warning  Statement 

Lead  from  paint  can  pose  health  hazards  If  not  managed,  transported  and  disposed  of  properly.  Lead  expo- 
sure is  especially  harmful  to  young  children  and  pregnant  women.  Before  transferring  LBP  (LBP)  det)ris  to 
any  party  for  any  reason,  transferors  must  notify  recipients  of  the  presence  of  LBP  delxis. 


Notification  of  Presence  of  LBP  Debris 

I^P  debris  is  present  in  the  materials  t)eing  transferred  from 

(Transferor  name)  to 


(Recipient  name). 


When  Was  this  Lead-Based  Paint  Generated? 

This  LBP  debris  was  generated  on 


(Date). 


Who  Generated  this  Lead-Based  Paint  Debris? 
(Name  and  Address  of  Generator) 

John  Doe 

1000  Main  Street 

Hope.  /Arkansas  12345 

Requirements  for  the  Management  and  Disposal  of  LBP  Debris 

LBP  debris  is  sutqect  to  EPA  regulations  found  at  40  CFR  745.301-745.319.  See  those  regulations  for  fur- 
ther details.  Requirements  and  restrictions  on  the  MANAGEMENT  OF  LBP  debris  include  the  following: 

(1)  LBP  debris  MUST  BE  COVERED  when  it  is  transported. 

(2)  LBP  debris  stored  for  more  than  72  hours  after  initial  generation  MUST  HAVE  ACCESS  LIMITATIONS 
(except  for  demolition  debris). 

(3)  LBP  debris  MAY  NOT  BE  STORED  for  more  than  180  days  after  it  is  generated. 

(4)  LBP  debris  with  deteriorated  paint  MAY  NOT  BE  REUSED  or  TRANSFERRED  FOR  REUSE. 

Requirements  and  restrictions  on  the  DISPOSAL  OR  RECLAMATION  of  LBP  debris  include  the  following: 

(1)  LBP  debris  MAY  NOT  be  disposed  of  in  any  landfill  which  accepts  municipal  or  industrial  waste. 

(2)  LBP  debris  MAY  ONLY  be  reclaimed,  incinerated  or  recycled  at  facilities  sutjject  to  the  regulations  speci- 
fied at  40  CFR  745.309(b). 


Transferor 


Date 


Recipient 


Date 


NOTE:  Both  parties  (transferor  and  recipient)  must  keep  a  copy  of  this  Notification  for  at  least  3  years  from 
the  date  it  IS  signed.  
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Vm.  State  and  Tribal  Programs 

This  section  outlines  the  State  and 
Indian  Tribe  (including  Alaskan  Native 
Villages  where  appropriate)  program 
approval  process  for  today's  proposed 
rule. 

A.  General 

Section  404(a)  of  TSCA  Title  IV 
provides  that  any  State  which  seeks  to 
administer  and  enforce  the  standards, 
regulaUons,  or  other  requirements 
estabhshed  under  TSCA  section  402 
may  submit  an  application  to  EPA  for 
approval  of  such  a  program.  TSCA 
section  404(b)  states  that  EPA  may 
approve  such  an  application  only  after 
finding  that:  (1)  The  State  program  is  at 
least  as  protective  of  human  health  and 
the  environment  as  the  Federal  program; 
and  (2)  that  the  program  provides 
adequate  enforcement.  Although  TSCA 
does  not  specifically  address  Tribal  lead 
programs;  EPA  is  extending  to  Tribes 
the  same  opportunity  as  States  to  apply 
for  authorization  (see  section  G.  of  this 
unit  for  further  discussion.) 

EPA's  final  rule  addressing  LBP 
training  and  certification  (61  PR  45778), 
outlined  specific  procedures  for 
program  approval  imder  the  authority  of 
TSCA  section  402  at  40  CFR  745.320. 
Today's  proposed  rule  adopts  a  similar 
process  with  some  alterations  including 
specific  requirements  for  LBP  debris 
management  and  disposal  program 
applications.  A  State  or  Tribe  may  apply 
for  LBP  debris  management  and 
disposal  program  authorization  if  it  does 
not  have  an  authorized  LBP  training  and 
certification  program. 

Political  subdivisions  of  States  or 
Tribes  (e.g.,  cities,  towns,  counties,  etc.), 
are  not  eligible  for  authorization. 

B.  Submission  of  an  Application 

Under  this  proposal,  before 
developing  an  application  for 
authorization,  a  State  or  Indian  Tribe 
would  have  to  distribute  publicly  a 
notice  of  intent  to  seek  such 
authorization  and  provide  an 
opportimity  for  a  public  hearing.  The 
State  or  Indian  Tribe  is  free  to  conduct 
this  hearing  and  provide  an  opportunity 
for  comment  in  any  manner  it  chooses. 
Upon  completion  of  an  application  that 
reflects  this  public  participation,  the 
State  or  Indian  Tribe  may  submit  the 
application  to  the  appropriate  EPA 
Regional  Office. 

As  proposed  at  §  745.344,  an 
apphcation  for  program  authorization 
should  include  the  following  seven 
elements:  (1)  A  transmittal  letter  bom 
the  Governor  or  Tribal  Chairperson  (or 
equivalent  official);  (2)  a  siunmary  of  the 
State  or  Tribal  program;  (3)  a 


description  and  analysis  of  the  program; 

(4)  a  statement  which  identifies 
resources  the  State  or  Tribe  intends  to 
devote  to  the  administration  of  its 
compliance  and  enforcement  program; 

(5)  a  statement  agreeing  to  submit  to 
EPA  the  Simmiaiy  on  Progress  and 
Performance  of  LBP  debris  management 
and  disposal  compfiance  and 
enforcement  activities  as  described  at 

§  745.355(b)(2);  (6)  an  Attorney  General 
or  Tribal  equivalent's  statement 
attesting  to  the  adequacy  of  the  State  or 
Indian  Tribe's  program  authority;  and 
(7)  copies  of  all  applicable  State  or 
Tribal  statutes,  regulations,  standards 
and  other  materials  that  provide  the 
State  or  Indian  Tribe  with  the  authority 
to  administer  and  enforce  a  LBP  debris 
management  and  disposal  program. 
Sections  B.I.,  B.2.,  and  B.3.  of  this 
unit  outline  the  application  elements. 
1.  Program  description:  §  745.346.  A 
program  application  should  contain 
information,  specified  in  §  745.346,  that 
describes  the  program.  The  program 
description  is  the  portion  of  the 
application  that  the  State  or  Indian 
Tribe  will  use  to  characterize  the 
elements  of  their  program.  The  Agency 
would  use  this  information  to  make  an 
approval  or  disapproval  decision  on  a 
State  or  Indian  Tribe's  appUcation.  The 
program  description  contains  four 
distinct  sections  (five  in  the  case  of 
Tribal  applications). 

In  the  first  section  (§  745.346(a)),  the 
State  or  hidian  Tribe  should  list  the 
name  of  the  State  or  Tribal  agency  that 
will  administer  and  enforce  the  program 
and  the  name  of  a  contact  at  that  agency, 
and  if  there  will  be  more  than  one 
agency  administering  or  enforcing  the 
program,  describe  the  relationship 
between  or  among  these  agencies. 

Second  (§  745.346(b)),  the  State  or 
Indian  Tribe  should  demonstrate  that 
the  program  has  all  of  the  required 
program  elements  specified  in  § 
745.350.  These  elements  represent  the 
minimum  elements  or  requirements  a 
State  or  Tribal  program  should  have  to 
be  considered  for  authorization. 

Third  (§  745.346(c)),  the  application 
should  provide  an  analysis  of  the  entire 
State  or  Tribal  program  that  describes 
any  dissimilarity  from  the  Federal 
requirements  in  §§  745.301  through 
745.319.  The  analysis  should  explain 
why,  considering  these  differences,  the 
State  or  Tribal  program  is  at  least  as 
protective  as  the  provisions  outlined  at 
§§  745.301  through-  745.319  and 
provides  adequate  enforcement.  The 
Agency  would  like  to  be  as  flexible  as 
possible  in  reviewing  applications 
which  contain  provisions  different  bom 
the  Federal  requirements;  however  in 
such  cases,  the  State  or  Tribe  should 


demonstrate  in  its  program  analysis  that 
its  program  is  at  least  as  protective  as 
the  Federal  program  and  provides  for 
adequate  enforcement.  The  Agency  will 
use  this  analysis,  along  with  its  own 
comparison,  to  evaluate  the 
protectiveness  of  the  State  or  Tribal 
program. 

Fourth  (§  745.346(d)),  the  State  or 
Tribal  application  should  demonstrate 
that  the  program  meets  the  compliance 
and  enforcement  requirements  at 
§  745.352.  This  section  of  the 
application  is  discussed  in  more  detail 
in  section  H.  of  this  unit. 

In  addition  to  the  above,  the  program 
description  for  a  Tribe  should  also 
include  the  information  required  by 
§  745.346(e)  (special  requirements  for 
Tribal  Program  Descriptions). 

2.  Attorney  Generars  Statement: 
§  745.347.  The  State  or  Indian  Tribe 
should  provide  an  assurance  that  it  has 
the  legal  authority  necessary  to 
administer  and  enforce  the  LBP  debris 
management  and  disposal  program-.  The 
State  or  Tribal  Attorney  General  (or 
equivalent  Tribal  official)  should  sign 
this  statement. 

3.  Public  availability  of  application: 

§  745.344(c)-(d).  Section  404(b)  of  TSCA 
requires  EPA  to  provide  notice  and  an 
opportunity  for  a  public  hearing  on  a 
State  or  Tribal  application  for 
authorization.  Accordingly,  the  Agency 
will  publish  in  the  Federal  Register  a 
notice  annoimcing  the  receipt  of  a  State 
or  Tribe's  application,  a  siunmary  of  the 
State  or  Tribal  program  (to  be  provided 
by  the  applicant  (§  745.344(b)(2)),  the 
location  of  copies  of  the  application 
available  for  public  review,  and  the 
dates  and  times  that  the  application  will 
be  available  for  public  review. 
Individuals  may  at  that  time  submit  a 
request  to  the  Agency  for  a  public 
hearing  on  the  State  or  Tribal 
application.  It  should  be  noted  that  this 
opportimity  for  public  hearing  is 
separate  and  distinct  frtjm  the  public 
comment,  discussed  in  section  B.  of  this 
unit,  that  the  State  or  Indian  Tribe 
should  seek  before  preparing  an 
application  for  program  approval. 

C.  State  Program  Certification 

Pursuant  to  TSCA  section  404(a),  at 
the  time  of  submitting  an  application  for 
program  authorization,  a  State  may  also 
certify  to  the  Administrator  that  the 
State  program  is  at  least  as  protective  as 
the  Federal  program  proposed  at 
§§  745.301  -  745.319  ai^d  that  it  provides 
adequate  enforcement. 

If  this  certification  is  contained  in  a 
State  application,  the  program  will  be 
deemed  authorized  imtil/unless  EPA 
disapproves  the  program's  application 
or  withdraws  the  program's 
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Kthorization.  This  certification  should 
contained  in  a  letter  firom  the 
ivemor  or  the  Attorney  General,  to 
'A,  and  should  reference  the  program 
lysis  contained  in  the  program 
iption  portion  of  the  application  as 
e  basis  for  concluding  that  the  State 
is  at  least  as  protective  as  the 
leral  program  and  provides  for 
equate  enforcement.  If  a  State 
plication  does  not  contain  such 
rtification,  the  State  program  will  be 
nsidered  authorized  only  after  EPA 
•proves  the  State  application. 
This  program  certification  provision 
not  available  to  Indian  Tribes  because 
dian  Tribes  should  first  demonstrate 
the  Agency  that  they  meet  the  criteria 
droposed  at  §  745.324(b)(4)  for  treatment 
m  the  same  manner  as  a  State  (TAS). 
Although  Indian  Tribes  may  be  able  to 
^monstrate  that  they  have  been 
^proved  for  TAS  for  another 
^vironmental  program  (satisfying  two 
0f  the  four  TAS  criteria),  the  >Vgency 
tnusi  make  a  separate  determination  that 
^  Indian  Tribe  has  adequate 
jiirisdictional  authority  and 
Bidministrative  and  programmatic 
Dapability  regarding  its  LBP  debris 
management  and  disposal  program 
before  it  can  determine  that  the  Tribe 
should  be  treated  in  the  same  manner  as 
aState.  These  criteria  are  discussed  in 

C eater  detail  in  section  F.  of  this  unit.. 
TSCA  section  404(b)  limits  Agency 
view  of  program  applications  to  180 
days.  EPA  encourages  States  and  Indian 
Tribes  to  submit  their  authorization 
applications  as  soon  as  possible  after  the 
final  rule  is  promulgated.  Because  the 
Agency  anticipates  needing  the  full  180 
4ays  allowed  under  today's  proposal  to 
properly  review  and  act  on  an 
application,  States  and  Indian  Tribes  are 
strongly  encouraged  to  work  with  the 
ppropriate  EPA  Regional  office  to 
evelop  and  submit  a  complete 
ipplication  before  promulgation  of  the 
nal  rule. 

.  J.  EPA  Approval 

Within  180  days  following  receipt  of 
1 1  complete  State  or  Tribal  application, 
EPA  will  approve  or  disapprove  the 
Application.  EPA  will  audiorize  a 
program  only  if,  after  notice  and 
I  ipportunity  for  public  hearing,  EPA 
inds  that: 

(1)  The  program  is  at  least  as 
>rotective  of  human  health  and  the 
mvironment  as  the  Federal  program 

(X)ntained  at  §§  745.301  -  745.319. 

(2)  The  program  provides  adequate 

I  mforcement  of  the  appropriate  State  or 
Tribal  regulations. 

The  Agency  will  notify  the  State  or 
ndian  Tribe  in  writing  of  the  decision. 
Vs  described  in  proposed 


§  745.354(a)(4),  upon  authorization  of  a 
State  or  Tribal  program,  it  will  be 
unlawful  under  TSCA  section  15  and 
section  409,  for  any  person  to  violate, 
fail  or  refuse  to  comply  with  any 
requirements  of  such  a  program. 

TTie  Agency  believes  that  TSCA 
section  404  and  the  decision  criteria 
above  give  it  reasonably  broad  latitude 
in  approving  or  disapproving  State  and 
TriraJ  programs.  EPA  interprets  the 
TSCA  section  404(b)  standard  ". . .  at 
least  as  protective  as. . ."  to  mean  that 
a  program  need  not  be  identical  to,  or 
administered  and  enforced  in  a  manner 
identical  to,  the  Federal  program  for  that 
program  to  be  authorized,  l^e  Agency 
expects  to  receive  applications  for  State 
and  Tribal  programs  that  will  differ  in 
some  respects  from  the  Federal  program 
established  in  this  proposed 
rulemaking.  This  is  unavoidable  (and 
even  desirable)  given  the  differences 
that  imdoubtedly  exist  between  LBP 
debris  management  and  disposal 
programs  at  the  State  and  Tribal  level. 
TTie  Agency  will  make  every  attempt  to 
accommodate  these  differences  while 
following  the  statutory  requirement  of 
ensuring  that  every  State  or  Tribal 
program  is  at  least  as  protective  as  the 
Federal  program  and  provides  for 
adequate  enforcement. 

1.  Establishment  of  the  Federal 
progFam.  If  a  State  or  Indian  Tribe  does 
not  have  a  program  authorized  under 
this  proposisd  rule  and  in  effect  by  the 
date  that  is  2  years  from  the 
promulgation  date  of  the  final 
regulation,  EPA  will,  as  of  such  date, 
establish  the  Federal  program  under  40 
CFR  part  745,  subpart  P  in  that  State  or 
Indian  Country. 

Although  the  definition  of  Indian 
Country  is  contained  in  a  criminal 
statute,  18  U.S.C.  1151  (1994),  it 
"generally  applies  as  well  to  questions 
of  civil  jurisdiction."  DeCoteau  v. 
District  County  Ct,  420  U.S.  425, 427  n. 
2  (1975).  In  addition,  several  cases  have 
interpreted  its  scope,  including  the 
Supreme  Court's  recent  decision,  Alaska 
V.  Native  Village  of  Venetje,  No.  96- 
1577, 1998  U.S.  LEXIS  1449  (S.Ct. 
February  25, 1998)  finding  that  an 
Alaska  Native  Village's  lands  held  in  fee 
simple  were  not  Indian  country;  Salem 
V.  Bartlett.  465  U.S.  463  (1984). 

2.  EPA  overfiling  authority.  The 
Agency  reserves  the  right  to  bring  an 
enforcement  action  against  a  violator  if 
a  State  or  Indian  Tribe  fails  to  impose 
the  proper  penalty  against  a  violator. 
However,  before  doing  so,  the  Agency 
will  notify  the  State  or  Indian  Tribe  in 
writing  of  its  failure  to  impose  the 
appropriate  penalty.  The  State  or  Indian 
Tribe  will  have  30  days  from  receipt  of 
such  notice  from  the  Administrator  to 


adjust  the  improper  penalty  amount.  In 
the  event  that  the  State  or  hidian  Tribe 
fails  to  rectify  the  situation,  the  Agency 
may  issue  an  administrative  penalty 
order  against  the  violator  with  the 
appropriate  penalty  amount.  In 
addition,  if  a  State  or  Indian  Tribe  fails 
to  bring  an  action  against  a  violator, 
then  the  Agency  has  the  authority  to 
commence  the  appropriate  action  after 
giving  the  State  30  days  notice  to  bring 
an  action  against  the  violator. 

E.  Withdmwal  of  Authorization: 
§745.356 

As  required  by  section  404  of  TSCA, 
if  a  State  or  Indian  Tribe  is  not 
administering  and  enforcing  its 
authorized  program  according  to  the 
standards,  regulations,  and  other 
requirements  of  TSCA  Title  IV, 
including  section  404(b)(1)  and  (b)(2), 
the  Agency  will  so  notify  the  State  or 
Indian  Tribe.  If  corrective  action  is  not 
completed  within  a  reasonable  time,  not 
to  exceed  180  days,  EPA  will  withdraw 
authorization  of  such  program  and 
establish  a  Federal  LBP  debris 
management  and  disposal  program 
pursuant  to  TSCA  Title  IV  ir  Jiat  State 
or  Tribal  land.  Procedures  for 
withdrawal  of  authorization  can  be 
found  at  §  745.356  of  the  regulatory  text. 

F.  Model  State  and  Tribal  Program 

Section  404(d)  of  TSCA  directs  the 
Agency  to  promulgate  a  model  program 
that  may  be  adopted  by  any  State  or 
Tribe  that  seeks  to  administer  and 
enforce  a  LBP  debris  management  and 
disposal  program.  For  the  purposes  of 
this  proposal,  the  Federal  requirements 
at  proposed  §§  745.301  through  745.319 
serve  as  the  model  State  and  Tribal 
program. 

G.  Tribal  LBP  Debris  Management  and 
Disposal  Programs 

Today's  action  proposes  a  system  that 
would  provide  Federally-recognized 
Indian  Tribes  the  opportimity  to  apply 
for  program  authorization  in  a  manner 
similar  to  States.  Providing  Indian 
Tribes  with  this  opportunity  is 
consistent  with  EPA's  Policy  for  the 
Administration  of  Environmental 
Programs  on  Indian  Reservations 
(hereinafter  referred  to  as  EPA's  Indian 
PoUcy).  This  policy,  formally  adopted  in 
1984  and  rea^irmed  on  March  14, 1994, 
by  the  Administrator,  ".  .  .  view(sl 
Tribal  Governments  as  the  appropriate 
non-Federal  parties  for  making 
decisions  and  carrying  out  program 
responsibilities  affecting  Indian 
reservations,  their  environments,  and 
the  health  and  welfare  of  the  reservation 
populace,"  consistent  vrith  Agency 
standards  and  regulations. 


A  major  goal  of  EPA 's  Indian  Policy 
is  to  eliminate  statutory  and  regulatory 
barriers  to  Tribal  administration  of 
Federal  environmental  programs  to  the 
greatest  extent  possible.  Today's 
proposal  represents  another  step  in  the 
Agency's  continuing  commitment 
toward  achieving  this  goal.  However, 
EPA  recognizes  that  some  eligible 
Indian  Tribes  may  choose  not  to  apply 
for  program  authorization.  Regardless  of 
the  choice  made,  by  a  Tribe,  the  Agency 
remains  committed  to  providing 
technical  assistance  and  training  when 
possible  to  Tribal  entities  as  they  work 
to  resolve  their  LBP  management  and 
disposal  concerns. 

1.  EPA 's  authority  to  review  and 
approve  Tribal  LBP  debris  management 
and  disposal  programs.  EPA  believes  it 
has  adequate  authority  under  TSCA  to 
allow  Indian  Tribes  to  seek  LBP  debris 
management  and  disposal  program 
authorization.  EPA's  interpretation  of 
TSCA  is  governed  by  the  principles  of 
Chevron,  Inc.  v.  Natural  Resources 
Defense  Council,  467  U.S.  837  (1984). 
Where  "Congress  has  not  directly 
addressed  the  precise  question  at  issue" 
in  a  statute,  Id.  at  843,  the  Agency 
charged  with  implementing  that  statute 
may  adopt  any  interpretation  which,  in 
the  Agency's  expert  judgment,  is 
reasonable  in  light  of  the  goals  and 
purposes  of  the  statute  as  a  whole.  Id. 
at  844.  Interpreting  TSCA  to  allow 
Indian  Tribes  to  apply  for  program 
authorization  satisfies  the  Chevron  test. 

TSCA,  including  sections  402  and 
404,  does  not  explicitly  define  a  role  for 
Indian  Tribes.  Therefore,  Congress  did 
not  directly  address  the  precise  question 
at  issue.  Indian  Tribes'  status  as 
sovereign  governments,  see,  e.g., 
Worcester  v.  Georgia,  31  U.S.  (10  Pet.) 
515  (1832):  United  States  v.  Wheeler, 
485  U.S.  313  (1978),  precludes  the 
operation  of  State  law  within  Tribal 
jurisdictions  except  in  very  limited 
circumstances.  See  California  v. 
Cabazon  Band  of  Mission  Indians,  480 
U.S.  202  (1987).  There  is  no  indication 
in  TSCA  or  its  legislative  history  that 
Congress  intended  to  abrogate  any 
sovereign  Tribal  authority  by  extending 
State  jurisdiction  into  Indian  Country. 
The  Supreme  Court  has  stated  that  the 
"choice  between  [possible  statutory 
constructions]  must  be  dictated  by  a 
principle  deeply  rooted  in  this  Court's 
Indian  jurisprudence:  statutes  are  to  be 
construed  liberally  in  favor  of  the 
Indians,  with  ambiguous  provisions 
interpreted  to  their  benefit.'"  County  of 
Yakima  v.  Yakima  Indian  Nation.  502 
U.S.  251,  268  (1992).  Further,  any 
statutorj'  limitations  on  Tribal 
sovereignty  must  be  stated  explicitly. 
Santa  Clara  Pueblo  v.  Martinez,  436 


U.S.  49  (1978);  Montana  v.  Blackfeet 
Indian  Tribe,  471  U.S.  759  (1985) 
(Congressional  intent  must  be 
"unmistakably  clear").  In  addition,  the 
Supreme  Court  has  consistently 
admonished  that  Federal  statutes  and 
regulations  relating  to  Tribes  and  Tribal 
activities  must  be  construed  generously 
in  order  to  comport  with  traditional 
notions  of  Indian  sovereignty  and  with 
the  Federal  poficy  of  encouraging  Tribal 
independence.  Ramah  Navajo  School 
Board  v.  Bureau  of  Revenue,  458  U.S. 
832, 846  (internal  quotations,  ellipsis 
emd  brackets  removed). 

A  recent  decision  of  the  U.S.  Court  of 
Appeals  for  the  D.C.  Circuit  found  that 
RCRA  did  not  authorize  EPA  to  review 
and  approve  certain  Tribal  solid  waste 
programs  in  the  same  manner  as  States. 
Backcountry  Against  Dumps  v.  EPA,  100 
F.3d  147  (9th  Cir.  1996).  In  that  case,  the 
court  found  under  the  first  step  of  the 
Supreme  Court's  analysis  in  Chevron, 
that  RCRA  was  "neither  silent  nor 
ambiguous"  on  the  role  of  Tribes.  Id.  at 
151.  The  inclusion  of  Indian  Tribes  in 
the  definition  of  "municipality"  and  the 
absence  of  Indian  Tribes  from  the 
definition  of  "State"  precluded  EPA 
from  interpreting  RCRA  section 
4005(c)(1)(C)  to  authorize  review  and 
approval  of  Tribal  programs.  Id. 

Importantly,  however,  the  court  noted 
that  "if  Indian  Tribes  were  not  defined 
anywhere  in  the  statute  ...  we  would 
move  to  Chevron's  second  step."  Id. 
Because  Indian  Tribes  are  not  defined  or 
even  mentioned  in  TSCA,  Backcountry 
Against  Dimips  supports  EPA  position 
that  the  Agency  may,  under  step  two  of 
Chevron,  adopt  a  reasonable 
interpretation  of  TSCA. 

The  D.C.  Circuit  held  up  Nance  v. 
EPA,  645  F.2d  701  (9th  Cir.  1981),  as  an 
example  of  such  a  case.  Backcountry  at 
151.  The  Nance  court  recognized  the 
reasonableness  of  EPA's  actions  in 
filling  regulatory  gaps  on  Indian 
Country.  In  Nance,  the  U.S.  Court  of 
Appeals  for  the  Ninth  Circuit  upheld 
EPA's  regulations  which  authorized 
Indian  Tribes  to  redesignate  the  level  of 
air  quality  applicable  to  Indian  Country 
under  the  Prevention  of  Significant 
Deterioration  (PSD)  program  of  the 
Clean  Air  Act  similar  to  the  manner  in 
which  States  could  redesignate  other 
lands.  The  Court  found  that  EPA  could 
reasonably  interpret  the  Clean  Air  Act  to 
allow  for  Tribal  redesignation,  rather 
than  allrf^ing  the  States  to  exercise  that 
authority  or  exempting  Indian  Country 
from  the  redesignation  process.  Nance, 
745  F.2d  713.  The  Court  noted  that 
EPA's  rule  was  reasonable  in  light  of  the 
general  existence  of  Tribal  sovereignty 
over  activities  in  Indian  Country.  Id.  at 
714. 


Literpreting  TSCA  to  allow  EPA  to 
review  and  approve  Tribal  LBP  debris 
management  and  disposal  programs  is 
reasonable.  Today's  proposed  rule  is 
analogous  to  the  rule  upheld  in  Nance. 
Failure  to  authorize  Tribal  LBP  debris 
management  and  disposal  programs 
would  deny  Indian  Tribes  the  option 
available  to  States  to  administer  their 
programs  in  lieu  of  the  Federal  program. 
As  with  the  redesignation  program  at 
issue  in  Nance,  this  proposal,  however, 
would  enable  the  most  direct  regulation 
of  LBP  debris  management  and  disposal 
in  Indian  Country.  Today's  proposed 
rule  would  conform  with  the 
Congressional  intent  that  the  local 
sovereigns  with  program  and 
enforcement  authority~the  States  and 
Tribes-rather  than  the  Federal 
government  regulate.  Approving  Tribal 
regulation  by  eligible  Tribes  in  lieu  of 
Federal  regulation  also  follows  general 
principles  of  Federal  Indian  law  and  the 
Agency's  Indian  Policy.  EPA  believes 
that  allowing  Indian  Tribes  to  apply  for 
program  authorization  is  consistent  with 
the  sovereign  authority  of  Indian  Tribes. 
EPA  also  has  allowed  Indian  Tribes  to 
seek  program  approval  despite  the  lack 
of  an  explicit  Congressional  language  in 
the  past.  (61  FR  45778,  August  29, 1996 
and  55  FR  30632.  July  26, 1990)  Nance 
V.  EPA,  645  F.2d  701  (9th  Cir.  1981)  and 
(CAA  PSD  Program).  Furthermore,  EPA 
has  broad  expertise  in  reconciling 
Federal  environmental  and  Indian 
policies.  Washington  Dept.  of  Ecology  v. 
EPA,  752  F.2d  1465,  1469  (1985). 

For  a  more  detailed  discussion  of 
EPA's  authority  to  treat  Tribes  in  the 
same  maimer  as  States  under  TSCA,  see 
61  FR  45778,  45805-07,  August  29, 
1996,  LBP  activities. 

2.  Tribal  eligibility  requirements. 
Under  several  environmental  statutes, 
including  the  Clean  Water  Act  (CWA), 
and  the  Safe  Drinking  Water  Act 
(SDWA),  Congress  specified  certain 
criteria  for  EPA  to  determine  whether  it 
may  treat  an  Indian  Tribe  in  the  same 
manner  as  a  State.  These  criteria 
generally  require  that  the  Indian  Tribe: 

•  Be  recognized  by  the  Secretary  of 
the  Interior. 

•  Have  an  existing  government 
exercising  substantial  governmental 
duties  and  powers. 

•  Have  adequate  civil  regulatory 
jurisdiction  over  the  subject  matter  and 
entities  to  be  regulated. 

•  Be  reasonably  expected  to  be 
capable  of  administering  the  Federal 
environmental  program  for  which  it  is 
seeking  approval. 

EPA  proposes  to  require  Indian  Tribes 
seeking  program  authorization  and 
grants  under  TSCA  section  404  to 
demonstrate  in  the  program  description 
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Uiiit  they  meet  the  four  criteria  listed 
ap}ve.  The  Agency  has  simplified  its 
pt-ocess  for  determining  Tribal  eligibility 
to  administer  environmental  programs 
under  several  other  environmental 
statutes  (59  PR  64339;  December  14, 
Ifi  94).  The  proposed  process  for 
djBtermimng  eligibility  for  TSCA  section 
4014  programs  parallels  the 
simplincation  rule.  Generally,  the  fact 
that  an  Indian  Tribe  has  met  the 
recognition  or  governmental  function 
r^uirement  under  another 
environmental  statute  allowing  for 
lal  assumption  of  environmental 

_^ms  (e.g..  the  CWA,  SDWA,  CAA) 

ill  establish  that  it  meets  those 
particular  requirements  for  purposes  of 
TSCA  section  404  authorization.  To 
facilitate  review  of  Tribal  applications, 
^A  requests  that  the  Indian  Tribe 

imonstrate  that  it  has  been  approved 
.  I  "TAS"  (under  the  old  TAS  process) 
oi  been  deemed  eligible  to  receive 
authorization  (under  the  simplified 
process)  for  any  other  program. 

If  an  Indian  Tribe  has  not  received 
'i'As  approval  or  been  deemed  eligible 
to  receive  authorization,  the  Indian 
Tribe  must  demonstrate,  pursuant  to 
§  745.324(b)(5)(ii).  that  it  meets  the 
i]acognition  and  governmental  function 
($titeria  described  above.  A  discussion 
on  how  to  make  these  showings  can  be 
found  at  59  PR  64339,  December  14, 
1094. 

J  EPA  believes,  on  the  other  hand,  that 
e  Agency  must  make  a  separate 
(termination  that  an  Indian  Tribe  has 
^dequate  jurisdictional  authority  and 
Administrative  and  programmatic 
Capability  before  it  approves  each  Tribal 
LfiP  debris  management  and  disposal 
)|:ogram.  To  have  its  LBP  debris 
1  nanagement  and  disposal  program 
)  I  jthorized  by  EPA  imder  today's 
iroposed  rule,  an  Indian  Tribe  would 
:  lieed  adequate  authority  over  the 
•Qgulated  activities. 

EPA  proposes  to  require  under 
)  745.346(e)  that  Indian  Tribes  provide 
1  discussion  of  their  jurisdiction  to  run 
1  LBP  debris  management  and  disposal 
program.  The  Tribe  should  include 
:Dpies  of  all  docimients,  such  as 
'^  Baties,  statutes,  executive  orders. 
:  anstitutions,  bylaws,  charters,  codes, 
D  rdinances,  and/or  resolutions  which 
suipport  the  Indian  Tribe's  assertions  of 
I  irisdiction.  EPA  will  review  this 
c  oounentation  and  comments 
s  ubmitted  by  appropriate  governmental 
E  ntities  during  the  public  comment 
I  «riod.  and  then  will  make  a 
determination  whether  the  Tribe  has 
{ dequately  demonstrated  its  jurisdiction 
( iver  LBP  debris  activities  in  Indian 
Country.  The  Indian  Country  standard 
Provides  the  gwdeline  of  the  areas  over 


which  a  Tribe  may  demonstrate 
jurisdiction  for  purposes  of  Tribal 
programs.  EPA,  however,  will  not  rely 
solely  on  the  Indian  Coimtry  standard, 
but  will  consider,  on  a  case-by-case 
basis  whether  a  Tribe  has  demonstrated 
its  jurisdiction  over  LBP  debris 
management  and  disposal  in  particular 
areas  under  principles  of  Federal  Indian 
law. 

The  jurisdiction  of  Indian  Tribes 
generally  extends  "over  both  their 
members  and  their  territory."  United 
States  V.  Mazurie.  419  U.S.  544,  557 
(1975).  However,  Indian  reservations 
may  include  lands  owned  in  fee  by 
nonmembers.  "Fee  lands"  are  privately 
owned  by  nonmembers  and  title  to  the 
lands  can  be  transferred  without 
restriction.  The  Supreme  Court,  in 
Montana  v.  U.S.,  450  U.S.  544,  565-66 
(1981)  noted  that  Tribes  may  have 
authority  over  nonmember  activities  on 
reservation  fee  lands  in  certain 
circumstances,  including  when  the 
nonmember  conduct  "threatens  or  has 
some  direct  effect  on  the  political 
integrity,  the  economic  security,  or  the 
health  or  welfare  of  the  Indian  Tribe." 
The  Supreme  Court  in  several  cases 
since  ^4o^tana  has  explored  several 
criteria  to  assure  that  the  impacts  upon 
Indian  Tribes  of  the  activities  of  non- 
Indians  on  fee  land,  under  the  Montana 
test,  are  more  than  de  minimis.  To  date, 
however,  the  Court  has  not  agreed  in  a 
case  on  point  on  any  one  reformulation 
of  the  test.  In  response  to  this 
uncertainty,  in  1991  EPA  decided  in  the 
context  of  a  regulation  under  the  CWA 
that  it  would  apply  a  more  rigorous 
formulation  of  the  Montana  test, 
establishing  an  "operating  rule"  that 
requires  Tribes  seeking  eligibility  to  set 
water  quality  standards  governing 
activities  of  nonmembers  on  fee  lands  to 
show  that  the  effects  are  "serious  and 
substantial"  (56  FR  64878).  EPA  noted 
that  "(tlhe  choice  of  an  Agency 
operating  rule  containing  this  standard 
is  taken  solely  as  a  matter  of  prudence 
in  light  of  judicial  uncertainty  and  does 
not  reflect  an  Agency  endorsement  of 
this  standard  per  se."  Since  1991, 
however,  the  Supreme  Court  has 
reaffirmed  Montana's  impacts  test 
verbatim  without  addressing  the  need 
for  "serious"  or  "substantial"  impacts, 
e.g..  Strate  v.  A-1  Contractors,  117  S.  Ct. 
1404  (1997);  South  Dakota  v.  Bourland, 
508  U.S.  679  (1993).  While  it  appears 
that  the  Montana  test  may  not  require 
"serious  and  substantial"  impacts,  for 
the  time-being,  as  a  matter  of  prudence. 
EPA  will  continue  to  look  to  see 
whether  such  impacts  exist  when 
evaluating  Tribal  authority  over  LBP 
debris  activities  imder  the  Montana  test. 


In  Strate,  117  S.Ct.  at  1414,  the 
Supreme  Court  made  clear  that  Montana 
remains  the  controlling  standard  for 
evaluating  Tribal  authority  over 
nonmember  activities  on  fee  lands.  The 
Court  emphasized  in  Strate  that  the 
purpose  of  Montana 's  impacts  test  is  to 
ensure  that  Tribes  retain  their  powers  of 
self-government.  EPA  believes  that 
protecting  the  public  through 
environmental  protection  programs 
from  serious  and  substantial  effects  on 
health  and  welfare  is  a  core 
governmental  function  whose  exercise 
is  critical  to  self-government,  (see  56  FR 
64879). 

Whether  an  Indian  Tribe  has 
jurisdiction  over  activities  of 
nonmembers  on  fee  lands,  will  be 
determined  case-by-case,  based  on 
factual  findings.  The  determination  as  to 
whether  the  required  effect  is  present  in 
a  particular  case  depends  on  the 
circumstances  and  will  likely  vary  from 
Indian  Tribe  to  Indian  Tribe.  The 
Agency  believes,  however,  that  the 
activities  regulated  under  the  various 
environmental  statutes,  including 
TSCA,  generally  have  the  potential  for 
direct  impacts  on  human  health  and 
welfare  that  are  serious  and  substantial. 
See  56  FR  64878. 

The  process  that  the  Agency  will  use 
for  Indian  Tribes  to  demonstrate  their 
authority  over  nonmembers  on  fee  lands 
includes  a  submission  of  a  statement 
pursuant  to  §§  745.346  and  745.347 
explaining  the  legal  basis  for  the  Indian 
Tribes'  regulatory  authority.  The  Indian 
Tribe  must  explicitly  assert  and 
demonstrate  jurisdiction,  i.e.,  show  that 
LBP  debris  management  and  disposal 
activities  conducted  by  nonmembers  on 
fee  lands  could  have  impacts  on  the 
health  and  welfare  of  the  Indian  Tribe 
and  its  members  that  are  serious  and 
substantial.  The  Tribal  submission 
should  make  a  showing  of  facts  that 
there  are  or  may  be  activities  regulated 
under  TSCA  Title  IV  by  nonmembers  on 
fee  lands  within  the  territory  for  which 
the  Indian  Tribe  is  seeking 
authorization,  and  that  the  Indian  Tribe 
or  Tribal  members  could  be  subject  to 
exposure  to  LBP  hazards  from  such 
activities  through,  e.g.,  dust,  soil,  air. 
and/or  direct  contact. 

As  noted  above,  the  Supreme  Court 
emphasized  in  Strate  that  the  purpose  of 
the  Montana  test  is  to  ensure  that  Tribes 
retain  their  powers  of  self-government. 
While  EPA  believes  generally  that 
protecting  Tribal  health  and  welfare 
from  serious  and  substantial 
environmental  effects  is  essential  to 
Tribal  self-government,  the  Tribal 
submission  should  also  discuss  the 
extent  to  which  Tribal  implementation 
of  the  LBP  debris  management  and 
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disposal  program  over  nonmembers  on 
fee  lands  is  essential  to  Tribal  self- 
government.  However.  EPA  will  also 
rely  on  its  generalized  findings 
regarding  the  relationship  of  LBP 
activities  and  related  hazards  to  Tribal 
health  and  welfare. 

Appropriate  governmental  entities 
(e.g.,  an  adjacent  Indian  Tribe  or  State) 
will  have  an  opportunity  to  comment  on 
the  Indian  Tribe's  jurisdictional 
assertions  during  the  pubUc  comment 
period  prior  to  EPA's  action  on  the 
Indian  Tribe's  application. 

The  Agency  recognizes  that 
jurisdictional  disputes  between  Indian 
Tribes  and  States  can  be  complex  and 
difficult  and  that  it  may,  in  some 
circumstances,  be  most  effective  to 
address  suCh  disputes  by  attempting  to 
work  with  the  parties  in  a  mediative 
fashion.  However,  EPA's  ultimate 
responsibiUty  is  protection  of  human 
health  and  the  environment.  In  view  of 
the  mobility  of  environmental  problems, 
and  the  interdependence  of  various 
jurisdictions,  it  is  imperative  that  all 
affected  sovereigns  work  cooperatively 
for  environmental  protection. 

Finally,  capabiHty  is  a  determination 
that  will  be  made  on  a  case-by-case 
basis.  Ordinarily,  the  information 
regarding  programmatic  capability 
provided  in  the  application  for  program 
approval  submitted  under  proposed 
§§  745.350  and  745.352  will  be 
sufficient.  Nevertheless,  EPA  may 
request,  in  individual  cases,  that  the 
Indian  Tribe  provide  a  narrative 
statement  or  other  documents  showing 
that  the  Indian  Tribe  is  capable  of 
administering  the  program  for  which  it 
is  seeking  approval.  See  59  FR  64341. 

Consistent  with  the  simpUfication 
rule,  no  pre-qualification  process  will  be 
required  for  Indian  Tribes  to  obtain 
program  approval  for  the  LBP  debris 
management  and  disposal  program.  EPA 
will  evaluate  whether  Indian  Tribes 
have  met  the  four  eligibility  criteria 
listed  above  during  the  program 
approval  process. 

H.  Enforcement  and  Compliance 
Provisions 

1.  General.  As  noted  above,  before 
approving  a  State  or  Tribal  appHcation 
for  authorization  to  run  a  LBP  debris 
management  and  disposal  program,  the 
Agency  is  required  to  determine  that  a 
State  or  Tribe  wall  provide  for  the 
adequate  enforcement  of  its  regulations. 

The  Agency  has  developed,  at 
proposed  §  745.352.  minimum 
requirements  that  a  State  or  Tribal  LBP 
debris  management  and  disposal 
compUance  and  enforcement  program 
should  meet  in  order  to  receive 
authorization.  The  Agency  beUeves  that 


a  State  or  Indian  Tribe  that  develops  an 
enforcement  program  based  on  these 
requirements  would  provide  "adequate 
enforcement"  as  that  term  is  used  in 
TSCA  section  404(b)(2}. 

These  requirements  were  developed 
based  on  the  Agency's  experience 
evaluating  and  approving  other  State 
and  Tribal  compliance  and  enforcement 
programs,  as  well  as  the  Agency's 
experience  in  enforcing  its  own 
regulations.  These  requirements  are  also 
generally  consistent  with  those  found  in 
the  LBP  certification  and  training  rule 
(61  FR  45778,  August  29, 1996).  Further, 
the  Agency's  own  compliance  and 
enforcement  program  for  these  LBP 
debris  management  and  disposal 
regulations  will  contain  most  of  the 
elements  described  at  §  745.352. 

The  compliance  and  enforcement 
portion  of  a  State  or  Tribal  LBP  debris 
management  and  disposal  program 
application  should  be  submitted 
simultaneously  with  the  other  required 
elements.  Today's  proposal  does  not 
provide  separate  or  interim  approval 
procedures  for  compliance  and 
enforcement  portions  of  State  or  Tribal 
applications.  This  represents  a  notable 
distinction  between  the  compliance  and 
enforcement  components  in  today's 
proposal  and  those  found  in  the  LBP 
certification  and  training  rule.  The 
Agency  believes  that  because  LBP  debris 
is  currently  regulated  by  many 
authorized  State  RCRA  programs,  most 
States  already  have  the  necessary 
infi^structure  in  place  to  administer  and 
enforce  a  LBP  debris  management  and 
disposal  program.  In  comparison, 
relatively  few  States  had  LBP 
certification  and  training  programs  in 
place  at  the  time  of  the  promulgation  of 
that  rule  (August  29. 1996).  EPA 
believes  that  the  compliance  and 
enforcement  appUcation  procedures  in 
today's  proposal  are  simpler  and  will  be 
easier  to  complete  than  those  in  the  LBP 
certification  and  training  rule. 
Comments  fi-om  States  and  Tribes  on 
this  issue  are  encouraged. 

Approval  will  be  given  to  any  State  or 
Indian  Tribe  which  has  in  place  all  of 
the  elements  of  proposed  §  745.352. 
provided  the  program  is  also  found  to  be 
"at  least  as  protective  as"  the  Federal 
program.  If  a  State  or  Indian  Tribe  does 
not  have  a  LBP  debris  management  and 
disposal  program  authorized  by  the 
Agency  within  2  years  after  final 
promulgation  of  the  LBP  Debris 
Management  and  Disposal  Rule,  the 
Agency  will  enforce  die  provisions  at 
proposed  §§  745.301  through  745.319  as 
the  Federal  program. 

In  order  for  a  LBP  debris  management 
and  disposal  compliance  and 
enforcement  program  to  be  considered 


adequate  for  approval,  the  State  or 
Indian  Tribe  should  certify  it  has  the 
legal  authority  and  ability  to 
immediately  implement  the  elements  at 
proposed  §  745.352.  States  or  Indian 
Tribes  should  submit  copies  of  all 
applicable  State  or  Tribal  statutes, 
regulations,  standards  and  other 
material  that  provide  the  State  or  Indian 
Tribe  with  authority  to  administer  and 
enforce  the  lead  debris  compliance  and 
enforcement  program,  and  copies  of  the 
policies,  certifications,  plans,  reports, 
and  any  other  documents  that 
demonstrate  that  the  program  meets  the 
requirements  established  at  proposed 
§745.352. 

Finally,  the  State  or  Indian  Tribe  must 
agree  to  submit  to  EPA  the  Summary  on 
Progress  and  Performance  as  described 
at  §  745.355(b)(2).  This  report  should  be 
submitted  to  EPA  by  the  primary  agency 
for  each  authorized  State  or  Indian  Tribe 
beginning  12  months  after  the  date  of 
program  authorization.  Each  authorized 
program  will  be  required  to  submit  the 
report  to  the  EPA  R(9gional 
Administrator  for  the  Region  in  which 
the  State  or  Indian  Tribe  is  located.  The 
report  should  be  submitted  at  least  once 
every  12  months  for  the  first  3  years 
after  program  approval.  As  long  as  these 
reports  indicate  that  the  authorized 
program  is  successful,  the  reporting 
interval  will  automatically  be  extended 
to  every  2  years.  If  the  reports 
demonstrate  problems  with 
implementation,  EPA  will  revert  to 
annual  reporting  in  order  to  assist  the 
State  or  Indian  Tribe  in  resolving  the 
problems.  These  programs  will  return  to 
biannual  reporting  after  demonstration 
of  successful  program  implementation. 

2.  Required  enforcement  and 
compliance  elements.  The  remainder  of 
this  Unit  describes  in  more  detail  the 
required  enforcement  and  compliance 
elements  at  proposed  §  745.352.  Section 
745.352  "State  and  Tribal  CompUance 
and  Enforcement"  requires  that  a  State 
or  Indian  LBP  debris  management  and 
disposal  program  should  at  a  minimum 
have  the  compliance  and  enforcement 
elements  discussed  below. 

i.  Authority  to  enter  (§  745.352(a)(1)). 
State  or  Tribal  officials  should  be  able 
to  enter  premises  or  facilities  where  LBP 
debris  management  or  disposal 
violations  may  occur.  A  State  or  Tribe 
must  be  able  to  subpoena  any  person 
who  has  possession  of  records  or  reports 
pertaining  to  LBP  debris  to  produce 
such  documents;  in  addition,  a  State  or 
Tribe  must  be  able  to  compel  the 
appearance  of  any  person  to  testify 
concerning  any  matter  relating  to  LBP 
debris.  A  State  or  Tribe  must  also 
designate  a  judicial  body  that  will  have 
the  authority  to  hold  any  person  in 
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OQntempt  who  {ails  or  refuses  to  obey 
such  a  duly  issued  subpoena.  They 
should  have  the  authority  to  take 
samples,  if  necessary,  as  part  of  the 
inspection  process.  A  State  or  Indian 
T^be  should  have  the  authority  to  seek 
j  {warrant  if  access  is  denied  to  inspect 
^y  place  or  vehicle. 

li.  Flexible  remedies  (§  745.352(a)(2)). 
State  or  Tribal  LBP  debris  management 
and  disposal  programs  should  provide. 
for  a  diverse  and  flexible  array  of 
^tiforcement  remedies,  which  must  be 
reflected  in  a  Standard  Enforcement 
Response  Policy.  A  LBP  debris 
management  and  disposal  program 
$^ould  be  able  to  select  Erom  among  the 
available  alternatives  an  enforcement 
timedy  that  is  particularly  suited  to  the 
^vity  of  the  violation,  taking  into 
litoount  potential  or  actual  risk. 
Including: 

IT*  Warning  letters,  or  notices  of 
npncompUance,  or  notices  of  violation, 
)k' the  equivalent. 

[•  Administrative  or  civil  actions  (e.g., 
I  i|lministrative  or  civil  penalty 
iSsessment). 

Authority  to  apply  criminal 
ctions  or  other  criminal  authority 
ing  existing  State  or  Tribal  laws,  as 
iplicable. 

The  Agency  understands  that  Indian 
ribes  may  have  restrictions  on  their 
ability  to  levy  criminal  sanctions,  e.g.. 
i^liphant  v.  Suquamish  Indian  Tribe, 
B35  U.S.  191  (1978);  25  U.S.C.  1302(7). 
This  limitation  will  not  necessarily  have 
jai  negative  impact  on  the  ability  of  an 
dian  Tribe  to  receive  program 
thorization.  The  Indian  Tribe  should, 
owever,  explain  in  its  application  the 
ature  and  extent  of  any  limitation  on 
lis  ability  to  levy  criminal  sanctions. 
The  Agency  realizes  that  requiring 
dian  Tribes  to  demonstrate  the  same 
iminal  authority  as  States  might 
iffectively  prohibit  any  Indian  Tribe 
m  obtaining  program  authorization. 
e  Agency,  in  Unit  VII.F.  of  this 
ireamble  has  stated  that  Indian  Tribes 

not  required  to  exercise 
mprehensive  criminal  enforcement 
isdiction  as  a  condition  for  LBP 
ebris  management  and  disposal 
rogram  authorization.  Under  this 
roposal,  Indian  Tribes  are  required  to 
rovide  for  the  timely  and  appropriate 
ferral  of  criminal  enforcement  matters 
the  EPA  Regional  Administrator 
hen  Tribal  enforcement  authority  does 
I  lot  exist  or  is  not  sufflcient.  Section 
:'45;352(b)  of  today's  proposal  requires 
I  hat  such  procedures  be  established  in 
i  1  formal  Memorandum  of  Agreement 
'  vith  the  Regional  Administrator.  This 
I  ipproach  is  the  same  as  that  which  the 
.  Agency  has  taken  in  the  context  of 
Tribal  programs  under  the  Safe  IMnking 


Water  Act  and  the  Clean  Water  Act.  EPA 
emphasizes  that  this  referral  mechanism 
is  not  available  where  limitations  on 
Tribal  enforcement  arise  xmder  purely 
Tribal  law,  for  example,  the  Tribal 
constitution  or  statutes.  It  should  be 
further  noted  that,  as  in  authorized 
States,  EPA  retains  the  authority  to  take 
enforcement  action  if  an  authorized 
Indian  Tribe  does  not  (or  cannot)  take 
such  action  or  fails  to  enforce 
adequately. 

iii.  Training  for  compliance  and 
enforcement  personnel  (§  745.3S2(a)(3)). 
A  LBP  d^ris  management  and  disposal 
program  should  offer  training  for 
compliance/enforcement  persoimel  to 
ensure  that  the  persoimel  are  well 
trained.  Enforcement  personnel  should 
understand  case  development 
procedures  and  the  maintenance  of 
proper  case  files.  Inspectors  should 
successfully  demonstrate  knowledge  of 
the  requirements  of  the  particular 
discipline  for  which  they  have 
compliance  monitoring  and 
enforcement  responsibilities.  Inspectors 
should  also  be  trained  in  violation 
discovery,  evidence  gathering, 
preservation  of  evidence  and  chain-of- 
custody,  and  sampling  procedures. 
Instruction  should  take  the  form  of  both 
hands-on  or  on-the-job  training  and  the 
use  of  prepared  training  materials.  A 
State  and  Tribal  LBP  debris 
management  and  disposal  program 
should  also  implement  a  process  for 
continuing  education  of  enforcement 
and  inspection  personnel. 

iv.  Compliance  assistance 
(§  745.352(a)(4)).  LBP  debris 
management  and  disposal  compliance 
and  enforcement  programs  should 
provide  compliance  assistance  to  the 
public  and  the  regulated  community  to 
facilitate  awareness  and  understanding 
of  and  compliance  witli  the  State  or 
Indian  Tribe's  LBP  debris  management 
and  disposal  program(s). 

V.  Sampling  techniques 
(§  745.352(a)(5)).  A  State  or  Tribal 
compliance  and  enforcement  program 
should  show  that  the  State  or  Indian 
Tribe  is  technologically  capable  of 
ensiu-ing  compliance  with  LBP  debris 
management  and  disposal  compliance 
and  enforcement  program  requirements. 
As  a  result,  an  authorized  program 
should  have  access  to  the  facilities  and 
equipment  necessary  to  conduct  the 
proper  analysis  of  samples  gathered 
from  inspections  of  sites  such  as  waste 
facilities,  reclamation  facilities,  and 
vehicles.  A  State  or  Indian  Tribe  should 
use  a  laboratory  facility  as  defined  at  40 
CFR  745.223  or  implement  a  quality 
assurance  program  that  ensures 
appropriate  quality  of  laboratory 


personnel  and  protects  the  integrity  of 
analytical  data. 

vi.  Handling  tips  and  complaints 
(§  745.352(a)(6)).  An  authorized  LBP 
debris  management  and  disposal 
program  should  have  a  method  in  place 
to  respond  to  tips  from  the  general 
public.  The  compliance  and 
enforcement  program  should 
demonstrate  the  ability  to  process  and 
react  to  tips  and  complaints  or  other 
information  indicating  a  violation.  EPA 
expects  that  the  ability  to  process  and 
react  to  tips  and  complaints  would,  as 
appropriate,  include: 

•  A  method  for  fuimeling  complaints 
to  a  central  organizational  unit  for 
review. 

•  A  logging  system  to  record  the 
receipt  of  complaints  and  to  track  the 
stages  of  a  follow-up  investigation. 

•  A  mechanism  for  referring 
complaints  to  the  appropriate 
investigative  personnel. 

•  A  system  for  allowing  a 
determination  of  the  status  of  cases  and 
ensuring  correction  of  any  violations. 

•  A  procedure  for  notifying  citizens 
of  the  ultimate  disposition  of  their 
complaints. 

•  A  procedure  to  conduct  swift 
preliminary  investigations  of 
complaints,  especially  those  that  allege 
serious  threats  to  public  safety  and  the 
environment. 

•  A  pledge  of  confidentiality  to  all 
informants,  to  encourage  members  of 
the  public  to  come  forward  with  tips 
and  complaints. 

vii.  Targeting  inspections 
(§  745.352(a)(7)).  LBP  debris 
management  and  disposal  compliance 
and  enforcement  programs  should 
demonstrate  the  ability  to  target 
inspections  to  ensure  compliance  with 
the  LBP  debris  management  and 
disposal  program  requirements. 

viii.  Follow-up  to  mspection  reports 
(§  745.352(a)(8)).  A  State  or  Indian  Tribe 
should  develop  a  quick  turnaround  time 
to  review  and  follow-up  on  identified 
violations  and  information  that  are 
gathered  from  inspections.  Such 
information  should  be  processed  within 
a  reasonable  time  to  avoid  risks 
associated  with  a  stagnant  investigation. 
The  State  or  Indian  Tribe  should  be  in 
a  position  to  ensure  correction  of 
violations,  and,  as  appropriate,  develop 
and  issue  enforcement  remedies/ 
responses  in  follow-up  to  the 
identification  of  violations. 

ix.  Compliance  monitoring  and 
enforcement  (§  745.352(a)(9)).  A 
compliance  and  enforcement  program 
should  ensure  correction  of  violations, 
and  encompass  either  planned  and/or 
responsive  lead  hazard  reduction 
inspections  and  development/issuance 
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of  State  or  Tribal  enforcement  responses 
which  are  appropriate  to  the  violations. 
X.  Tribal  memorandum  of  agreement 
(MOA)(§  745.352(b)).  Indian  Tribes 
should  enter  into  an  MOA  with  the 
appropriate  EPA  Regional  Administrator 
regarding  criminal  enforcement.  The 
MOA  should  be  executed  by  the  Indian 
Tribe's  counterpart  to  the  State  Director; 
e.g..  the  Director  of  Tribal 
Environmental  Office,  Program  or 
Agency.  The  MOA  should  include  a 
provision  for  timely  and  appropriate 
referral  to  the  Regional  Administrator  of 
criminal  enforcement  matters  for  which 
the  Indian  Tribe  does  not  have 
authority. 

3.  Summary  on  progress  and 
performance.  An  authorized  State  or 
Indian  Tribe  should  provide  periodic 
reports  to  EPA  as  speciHed  in 
§  745.355(b)(2).  Section  745.355(b)(2) 
requires  authorized  States  or  Indian 
Tribes  to  submit  a  report  which 
summarizes  the  results  of  implementing 
the  State  or  Indian  Tribe's  LBP  debris 
management  and  disposal  compliance 
and  enforcement  program,  including:  (1) 
A  simtimary  of  the  scope  of  the  regulated 
commimity  within  the  State  or  Indian 
Tribe;  (2)  the  inspections  conducted;  (3) 
Enforcement  actions  taken;  (4) 
compliance  assistance  provided;  and  (5) 
the  level  of  resources  committed  by  the 
State  or  Indian  Tribe  to  these  activities 
and  any  other  LBP  debris  management 
and  disposal  administrative  and 
compliance/enforcement  activities. 

The  report  should  describe  any 
significant  changes  in  the  enforcement 
of  the  State  or  Tribal  LBP  debris 
management  and  disposal  program 
implemented  during  the  last  reporting 
period.  The  report  sihould  also 
simimarize  the  results  of  the  State  or 
Indian  Tribe's  implementation  activities 
and  what  the  State  or  Indian  Tribe 
discovered,  in  general,  with  regard  to 
compliance  and  enforcement  in  the 
State  or  Indian  Tribe  as  a  result  of  these 
activities.  The  report  should  also 
describe  how  any  measures  of  success 
were  achieved,  and  directly  assess  the 
impact  of  compliance/enforcement 
activities  on  reducing  threats  to  public 
health. 

DL  Rulanaldng  Record 

EPA  has  established  a  record  for  this 
proposed  rule  under  docket  control 
number  OPPTS-62160.  A  public  version 
of  the  record  without  any  information 
claimed  to  be  confidential  is  available  in 
the  TSCA  Non-Confidential  Information 
Center  (NdC)  fi-om  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
hoHdays.  The  TSCA  NQC  is  located  at 
EPA  headquarters,  Rm.  NE-B607, 401  M 
St.,  SW.,  Washington,  DC  20460. 


The  rulemaking  record  contains 
information  considered  by  the  EPA  in 
developing  this  proposed  rule.  The 
record  includes:  (1)  All  Federal  Register 
notices,  (2)  relevant  support  docimients, 
(3)  reports,  (4)  memoranda  and  letters 
and  (5)  other  documents  related  to  this 
proposed  rulemaking. 

Unit  X.  of  this  preamble  contains  the 
list  of  documents  which  the  Agency 
relied  upon  while  developing  today's 
regulation  and  can  be  found  in  the 
docket.  Other  documents,  not  listed 
there,  such  as  those  submitted  with 
written  comments  from  interested 
parties,  are  contained  in  the  TSCA 
Docket  office  as  well.  A  copy  of  today's 
proposed  rule  is  also  contained  in  the 
public  record. 
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Xll  Regulatory  Assessment 
RJequirements 

l[  [Executive  Order  12866 

I  The  Office  of  Management  and  Budget 
jMB)  has  determined  that  this  action 
an  "economically  significant 
^ulatory  action"  under  Executive 
ier  12866,  entitled  "Regulatory 
inning  and  Review"  {58  FR  51735, 
^tober  4, 1993),  because  EPA  estimates 
ihi  this  action  may  resuh  in  annual 
cOEt  savings  exceeding  $100  million, 
"rtje  Agency  submitted  today's  proposed 
njile,  along  with  the  proposed 
Suspension  under  RCRA,  to  OMB  for 
review  under  this  Executive  Order.  Any 
changes  made  in  response  to  OMB 
stiggestions  or  recommendations  have 
bieen  doamiented  in  the  public  record 
for  this  proposal. 


EPA  has  prepared  an  economic 
analysis  of  the  impact  of  this  action, 
which  is  contained  in  a  document 
entitled,  "TSCA  Title  IV.  Sections  402/ 
404:  LBP  Debris  Management  and 
Disposal  Pr^Kised  Rule:  Economic 
Analysis."  TaIs  document  is  also 
available  in  the  public  record  for  this 
proposal. 

Tne  goal  of  the  economic  analysis  was 
to  identify,  quantify,  and  value  the  cost 
savings  associated  with  exempting  LBP 
debris  from  RCRA  Subtitle  C  and 
allowing  for  disposal  in  C&D  landfills, 
and  the  incremental  costs  of  compliance 
with  the  LBP  debris  management 
provisions  of  the  proposed  rules.  Insofar 
as  the  cost  savings  and  reduction  in  the 
price  of  abatements  stimulates  demand 
for  additional  LBP  hazard-reducing 
activities,  the  analysis  identified 
potential  social  benefits  associated  with 
those  cost  reductions. 

The  following  is  a  brief  siunmary  of 
that  analysis. 

1.  Costs  of  the  regulatory  action.  The 
proposed  TSCA  rule  imposes  three  new 
compliance  requirements  on  regulated 
entities:  notification  and  recordkeeping 
when  LBP  debris  is  transferred,  access 
limitations  for  LBP  debris  stored  longer 
than  72  hours,  and  covering  of  LBP 
debris  during  transport.  The  compliance 
costs  associated  with  the  new 
notification  and  recordkeeping 
requirements  total  $30.86  million 
annually.  The  access  limitation 
requirement  imposes  no  new 
compliance  costs,  because  EPA  believes 
that  all  affected  projects  are:  (1) 
Completed  within  the  72  hour 
timeframe,  (2)  presently  using 
containers  that  meet  the  access 
limitations  requirements  (by  virtue  of 
their  height  or  use  of  covers),  or  (3) 
capable  of  using  compliant  containers  at 
no  additional  cost.  The  requirements  for 
covering  LBP  debris  during  transport  are 
expected  to  impose  no  new  costs 
because  transporters  generally  cover 
debris  already  or  can  provide  covered 
vehicles  or  containers  at  no  additional 

cost. 

In  addition  to  these  compliance  costs, 
EPA  estimates  that  LBP  debris 
generators,  transporters,  and  disposers 
will  incur  $21.61  million  in  the  first 
year  following  promulgation  of  the  rule 
to  familiarize  themselves  and  their 
employees  with  the  requirements  of  the 
proposed  rules,  and  $1.08  million  in 
subsequent  years  to  familiarize  new 
hires  with  the  provisions  of  the 
proposed  rules.  Finally,  as  discussed  in 
Section  XI.A.3.  of  this  preamble,  states 
incur  costs  to  apply  for  EPA  approval  to 
administer  the  proposed  rules  at  the 
state  level.  EPA  estimates  that  states 
will  incur  $0.95  million  in  the  first  year 


to  apply  for  EPA  approval  and  then 
$0.06  million  in  the  second  and  third 
years  and  biennially  thereafter  to  submit 
annual  reports.  Thus,  total  costs  for 
regulated  entities  in  the  first  year  will  be 
$53.42  million  in  the  first  year,  $32.00 
million  in  years  that  states  submit 
annual  reports  (second  and  third  years 
and  biennially  thereafter),  and  $31.94 
million  in  years  that  state  reports  are  not 
required. 

The  renovation  and  remodeling  sector 
incius  the  largest  share  of  first  year 
compliance  costs  at  $29.34  million, 
followed  by  waste  transporters,  who 
will  incur  $15.86  milUon  in  the  first 
year.  Waste  disposal  faciUties  are 
expected  to  incur  compliance  costs  of 
$3.98  million  in  the  first  year,  while 
abatement  and  demolition  contractors 
will  each  incur  $1.38  and  $1.91  million 
in  first  year  compliance  costs, 
respectively.  States  incur  the  least 
compliance  costs  in  the  first  year  with 
$0.95  million. 

2.  Benefits  of  regulatory  action.  The 
benefits  of  the  proposed  rule  are  two- 
fold. First,  the  proposed  rule  would 
result  in  significant  cost  savings  for 
consumers  of  abatement,  renovation, 
remodeling  and  demolition.  These 
savings  would  be  achieved  by  allowing 
the  use  of  C&D  landfills  as  an  option  for 
the  disposal  of  LBP  debris,  and 
eliminating  the  hazardous  waste 
determination  currently  required  for 
LBP  debris  under  RCRA  Subtitle  C. 
Second,  the  cost  savings  and  reduced 
costs  of  abatements,  renovation, 
remodeling  and  demolitions  would 
stimulate  demand  for  those  services. 
The  additional  activities  (in  particular 
abatements)  would  serve  to  mitigate  the 
economic  impacts  of  lead  risk, 
including:  reduced  lifetime  earnings 
due  to  diminished  intelligence, 
increased  educational  costs,  increased 
health  care  costs,  costs  associated  with 
increased  morbidity  and  it  ortality,  lost 
work  days  and  lost  productivity,  and 
pain  and  suffering  associated  with 
adverse  health  effects. 

The  primary  objective  of  the  benefit 
analysis  was  to  estimate  the  potential 
cost  savings  that  would  arise  fttjm  relief 
from  the  expensive  requirements  of 
hazardous  waste  analysis,  management, 
transportation,  and  disposal  for  LBP 
debris.  Waste  generators,  in  the  short- 
term,  would  be  relieved  of  the  costly 
burden  of  managing  LBP  debris  under 
RCRA  Subtitle  C.  In  the  long-term,  the 
economic  benefits  to  waste  generators 
are  expected  to  be  passed  on  to  the 
consumers  of  abatement,  renovation, 
remodeUng,  and  demolition  services  in 
the  form  of  lower  costs.  The  net  cost 
savings  from  the  proposed  rule  are 
calculated  as  the  baseUne  costs 
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associated  with  managing  and  disposing 
of  LBP  debris  under  ciirrent 
requirements  minus  the  proposed  rule 
compliance  costs  and  the  costs  of 
disposing  of  the  LBP  debris  as  a 
nonhazardous  waste.  The  net  cost 
savings  represent  the  potential 
magnitude  of  savings  that  would  be 
passed  on  to  consimiers. 

The  cost-savings  (reduced  disposal 
costs  minus  new  compUance  costs)  of 
the  proposal  are  estimated  at  $97.91 
million  in  the  first  year.  In  subsequent  • 
years,  the  estimated  cost  savings 
increases  to  approximately  $119  million 
annually  as  initial  compliance  costs  are 
reduced.  The  demolition  sector  is 
estimated  to  realize  the  most  benefit 
with  a  $78.95  million  cost  savings  in  the 
first  year.  The  estimated  savings  for 
abatement  activities  is  $36.99  million  in 
the  first  year  and  the  savings  for 
renovation  and  remodeling  are 
estimated  at  $2.75  million  in  the  first 
jrear.  The  cost  savings  in  these  three 
sectors  are  then  partially  offset  by 
increased  costs  incurred  by  waste 
transporters,  waste  disposal  facilities, 
and  states.  The  waste  transportation 
sector  is  estimated  to  incur  an 
additional  $15.86  million  in  costs  and 
the  waste  disposal  industry  is  estimated 
to  incur  new  costs  totaling  $3.98 
million.  States  applying  for  EPA 
approval  to  administer  the  proposed 
rules  will  incur  $0.95  million  in  the  first 
year. 

When  the  net  savings  are  divided  by 
the  baseline  number  of  activities,  the 
demolition  sector  is  expected  to  see  the 
largest  per  activity  cost-savings  with  an 
average  savings  of  $272.50  per  project  in 
the  first  year.  The  average  first  year 
savings  in  the  abatement  sector 
(including  target  housing,  public 
housing,  and  commercial  buildings)  and 
the  renovation  and  remodeling  sector 
are  $176.26  and  $0.62  per  activity 
respectively.  Waste  transporters  and 
waste  disposal  facilities  are  expected  to 
incur  costs  of  $3.19  and  $0.80, 
respectively,  for  each  transaction 
involving  LBP  debris. 

The  secondary  objective  of  the  benefit 
analysis  was  to  determine  how  a 
potential  change  in  demand  for 
abatement,  renovation,  remodeling,  and 
demolition  activities  associated  with  a 
reduction  in  the  costs  of  those  services 
would  reduce  the  social  costs  of  LBP 
risk.  To  the  extent  that  the  costs  of 
abatement,  renovation,  remodeling  and 
demolition  decline  as  an  outcome  of 
this  proposed  rule  and  these  savings  are 
passed  on  to  consumers,  there  will  be  a 
corresponding  increase  in  demand  for 
these  activities. 

This  increase  is  likely  to  be 
particularly  evident  in  the  public 


housing  sector  where  local  housing 
authorities  operate  under  fixed  budgets 
that  often  include  funds  which  are 
earmarked  specifically  for  abatement 
activity.  Thus,  any  decrease  in  the  cost 
of  abatements  should  lead  to  a  direct 
increase  in  abatement  activity  in  public 
housing,  and  a  subsequent  accelerated 
depletion  of  the  stock  of  public  housing 
with  LBP  hazards.  The  benefits  analysis 
estimates  that  if  promulgated,  the 
proposed  rule  would  reduce  the  cost  of 
public  housing  abatements  from  a 
current  average  of  $3,650  per  unit  to 
$3,444  per  unit,  a  decline  of  $206  or 
5.6%.  In  aggregate,  the  proposal  would 
generate  $17.13  million  per  year  in  cost 
savings  for  public  housing  abatements. 
Under  the  assumption  that  public 
funding  for  LBP  abatement  remains 
stable,  all  public  housing  units  will  be 
abated  within  12  years.  The  estimated 
$17.13  million  in  cost  savings  per  year 
to  public  housing  could  be  used  to  fund 
additional  abatements,  shortening  the 
time  frame  for  completing  all  remaining 
abatements.  The  analysis  estimates  that 
the  number  of  abatements  in  public 
housing  will  increase  by  5,454  per  year 
(an  increase  of  6.6%  from  the  current 
baseline),  eliminating  the  stock  of 
public  housing  containing  LBP  1  year 
earlier  than  predicted  in  the  absence  of 
the  proposed  rule. 

In  the  target  housing  and  child- 
occupied  facility  sectors,  the  decreased 
price  of  abatement  activities  is  expected 
to  also  stimulate  demand  for  abatement, 
R&R  and  demolition  services.  Data  on 
the  potential  change  in  the  demand  for 
those  services  is  not  available,  however, 
and  therefore  it  is  not  possible  to 
determine  the  magnitude  of  the 
potential  benefits. 

For  each  additional  abatement, 
renovation,  remodeling,  and  demolition 
activity  demanded  as  a  result  of  the 
proposed  rule,  there  would  be  an 
additional  reduction  in  LBP  exposure. 
The  elimination  of  exposures  to  LBP 
hazards  associated  with  these  additional 
activities  will  reduce  the  baseline 
number  of  cases  of  adverse  health 
effects  such  as  childhood  lead  poisoning 
and  increased  hypertension  among 
adults. 

In  addition  to  the  measured  benefits 
of  additional  abatement,  renovation, 
remodeling,  and  demolition  activities 
described  in  the  base  analysis,  other 
qualitative  benefit  categories  exist. 
These  categories  include  reductions  in 
neonatal  mortality,  adult  resident  health 
effects  such  as  hypertension,  coronary 
heart  disease  and  stroke,  infant/child 
neurological  effects,  and  occupational 
health  effects  such  as  hypertension, 
coronary  heart  disease,  and  stroke.  Due 


to  data  hmitatit)ns,  however,  it  was  not 
possible  to  value  these  benefits. 

3.  Costs  to  States.  Under  the  proposed 
rules.  States,  Territories  and  Tribes  may 
incur  costs  associated  with  adopting 
and  implementing  both  the  RCRA  TC 
suspension  rule  and  the  TSCA  LBP 
debris  management  and  disposal 
program.  States  are  not  required  to 
implement  these  rules,  and  States  that 
do  not  do  so  will  not  incur  any  costs. 
Despite  the  optional  nature  of  the  State 
requirements,  EPA  considers  these  costs 
attributable  to  the  proposed  rules  and 
has  prepared  estimates  of  the  potential 
costs  that  will  be  incurred  by  States. 

Under  the  proposed  TSCA  rule.  States 
would  need  to  demonstrate  and  certify 
to  EPA  that  they  have  adopted 
requirements  at  the  State  level  that  are 
at  least  as  protective  as  the  proposed 
Federal  LBP  debris  program.  As  a 
conservative  assumption  (fit>m  a  cost 
standpoint),  EPA  has  assumed  that  55 
States,  Tribes  and  Territories  apply  for 
such  authorization.  EPA  estimates  that 
each  entity  would  incur  costs  of 
approximately  $9,900  in  the  first  year  to 
modify  State  laws,  assemble  an 
application  package,  and  make  the 
necessary  certifications  to  EPA.  States 
receiving  authorization  would  be 
required  to  submit  progress  reports  in 
the  first  3  years  after  receiving 
authorization  and  biennially  thereafter 
on  their  LBP  management  programs, 
which  would  cost  them  an  estimated 
$1,100  for  each  report,  or  a  total  of  $0.06 
million  for  all  States.  In  total,  the 
highest  costs  to  States  would  occur  in 
the  first  year,  when  the  combined  State 
costs  would  total  $0.55  million. 
Under  the  proposed  RCRA  TC 
"suspension  rule.  States  that  are 
authorized  for  TC  and  that  have  an 
approved  LBP  debris  management 
program  in  place  (or  that  have  certified 
to  EPA  that  their  programs  are  as 
protective  as  the  Federal  requirements) 
would  be  eligible  to  implement  the  TC 
rule  at  the  State  level.  Presently,  there 
are  35  States  with  authorized  TC 
programs  and  another  10  States  with  TC 
rules  adopted  that  are  awaiting  EPA 
authorization.  Assuming  again  a 
conservative  scenario  (from  a  cost 
standpoint),  if  all  45  States  eventually 
apply  and  incur  costs  similar  to  those 
incurred  to  implement  the  LBP  debris 
program  (approximately  $8,800  per 
State),  the  total  costs  of  the  TC  rule  to 
States  would  be  $0.40  million  in  the 
first  year. 

The  combined  costs  incurred  by 
States  to  implement  both  the  LBP  debris 
program  and  the  TC  suspension  rule 
would  be  $0.95  million  in  the  first  year 
under  worst-case  assumptions.  In  the 
second  and  third  years  and  biennially 
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tfaiereafter.  States  wovid  only  incur 
$0^  milMon  to  prspare  uid  submit  the 
Tek^uiied  ISP  debris  managsment 
pragress  report. 

4.  Sensitivity  analysis.  Sensitivity 
antlyses'  were  prepared  to  examine  the 
eihrts  of  key  assumptions  and  modeling 
patameters  on  the  pre-  and  post- 
regulatory  costs,  and  their  impact  on  the 
o^  savings  of  the  proposed  rule.  These 
a^^lyses  considered  the  efiects  of 
ateniative  TCLP  failure  rates  fin-  LBP 
daocis,  ahemative  assumptioos 
cmceming  how  frequently  generaton 
perform  TCLP  testing  on  LK>  debris, 
ahinnative  i»fHiii«tiMi  of  how  often 
g^eratns  rely  on  relevant  knowledga 
rithn  thm  TCLP  testing  to  makB 
hasardous  waste  deterndnations,  how 
ctwnmanly  g*nwators  use  XRF  testing  to 
nl^ke  hazardous  vraste  detenninatians 
ul^tead  of  TCLP.  the  time  required  to 
pWriorm  notifications  under  the 

posed  rule,  and  the  niunber  of  States 
:  will  apply  for  EPA  approval  to 
linister  the  proposed  TC  susp«ision 
[  LBP  drims  management  and 
dB^posal  program,  fai  total.  16  diflbrent 
spenaiios  were  generated  by  varying 
these  assumpticms. 

In  the  sensitivity  analysis,  the  net 
impact  of  the  rule  varies  from  a  net 
sajvings  of  $295.25  miUion  in  the  first 
jMar  to  a  net  savings  of  $46.04  million 
i^the  first  year.  The  upp« bound 
relHresents  over  a  300%  increase  over 
tli|e  results  obtained  using  all  of  the 
baseline  assumptions  ($97.91  million  in 
tUe  first  year)  while  the  lower  bound 
resents  a  53%  decrease  from  the 
»line  cost  savings.  The  upper  boimd 
rio  assumed  more  frequent  use  of 
'  testing  in  the  baseline  scenario, 
ich  increased  the  baseline  level  of 
J  costs.  The  lower  bound  assumed 
that  less  testing  and  less  reliance  on 
lidlevant  knowledge  is  used  in 
identifying  LBP  ddms  compared  to 
assumptions  used  in  the  baseline 
aomario.  These  two  assumptitms 
(i(Hnbined  to  reduce  the  baseline  costs  of 
ytfoaXB  disposal,  thus  reducing  the 
^ential  cost  savings  of  the  proposed 
tfifles.  Hie  median  estimate  among  the 
Wsitivity  analyses  was  $107.70  million 
V 1  the  first  year  (this  scenario  assumes 
^  only  23  states  would  apply  for  EPA 
jproval  under  the  TC  suspension  and 
I  states  would  apply  imder  the  TSCA 
le).  Six  of  the  sensitivity  analyses 
^bnerated  lower  cost  savings  estimates 
iitid  10  scenarios  generated  higher  cost 
iavings  estimates  compared  to  the 
aline  scenario. 

Regulatory  Flexibility  Act 

, ,  Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
it  seq.),  the  Agency  hereby  certifies  that 


this  action  will  not  have  a  significant 
advose  eomomic  impact  on  a 
substantial  number  of  small  entities. 
The  foctuol  basis  for  this  certification  is 
included  in  the  small  entity  analysis 
that  was  ctmducted  as  part  of  the 
ecooranic  malysis.  This  proposed  rule 
will  remh  in  substantial  cost  and 
burdoi  savings  for  all  of  the  entities 
involved  in  LBP  activities,  r^ardless  of 
the  size  of  the  entity.  EPA's  analysis,  as 
summarised  above,  shows  that  this 
propoaad  rule  consistsntly  imposes 
ooraplianoe  costs  that  are  less  than  1% 
of  any  industry's  revenues,  and  in  many 
cases,  less  than  ai%  of  the  industry's 
revenues.  Information  relating  to  tlds 
determination  is  provided  upon  request 
to  die  Qiief  Counsel  for  Advocacy  of  the 
&nall  Businasa  Administratian,  and  is 
included  in  the  docket  for  this 
rulemaking. 

C.  Paperwork  Reduction  Act 

The  infonnatioi  collection 
requirements  contained  in  this  prraosed 
nuB  have  been  sulmiitted  to  the  Office 
of  Management  and  Budget  under  the 
Paperworii  Reduction  Act,  44  U.S.C. 
3501  et  seq..  and  in  accordance  with  the 
procedures  at  5  CFR  1320.11.  An 
Information  Collection  Request  dCR) 
document  has  been  prepared  by  EPA 
(Q>A  ICR  No.  1822.01)  and  a  copy  may 
be  obtained  from  Sandy  Farmer,  QPPE 
RegukUny  Information  Division  (2137), 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460,  by 
calling  (202)^60-2740,  or  dectronically 
by  sending  an  e-mail  message  to, 
"fBrmer.sandy#epamail.epa.gov."  An 
electronic  copy  of  the  ICR  has  also  been 
posted  with  the  Federal  Rcfister  notice 
on  EPA's  homepage  at  "www.epa-gov/ 
icr."  The  information  requirements 
contained  in  this  proposal  are  not 
efEsctive  until  promulgation  and  OMB 
approval,  whidi  is  presented  by  a 
currently  valid  C^B  control  number. 
An  agency  may  not  conduct  or  sponsor 
and  a  person  is  not  required  to  respond 
to  a  collection  of  information  subject  to 
OMB  approval  under  the  PRA  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  after  initial 
publication  in  the  Federal  Register  are 
maintained  in  a  list  at  40  CFR  part  9. 

Under  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501  et  seq.),  EPA  is  required 
to  estimate  the  notification,  reporting 
and  recordkeeping  costs  and  burdens 
associated  with  the  requirements 
specified  in  the  proposed  rule.  The 
proposed  rules  contain  three 
requirements  that  would  impose 
paperwork  burdens:  reading  and 
interpreting  the  proposed  rules,  the 
notification  and  recordkeeping 


requirement  of  the  TSCA  rule,  and  the 
state  application  requirement  under 
both  rules.  In  addition  to  these  new 
burdens,  exempting  LBP  debris  frtim 
RCRA  subtitle  C  mil  reduce  the  burden 
associated  wUh  manifissting  for  LBP 
d^ris  handled  as  hazardous  waste. 
Paperwork  burdens  are  estimated  to  be 
1.6  miUion  hours  annually,  with  a  total 
costs  of  $36.9  million  annually. 

Under  the  Paperwoiii  Reducticm  Act 
"burden"  means  the  total  time,  effort,  or 
financial  resources  expmded  by  pencms 
to  generate,  maintain,  retain,  or  discloce 
or  provide  information  to  or  for  a 
Fedwal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  imtall,  and  utiliza  technology 
and  systems  tot  the  purposes  of 
oolle^ing.  validating,  and  verifying 
information,  jwocessing  and 
maintaining  infcwmatiim,  and  disdoeing 
and  providing  informaticm;  adjust  the 
existing  ways  to  comply  Mrith  any 
previously  applicable  instructions  and 
requiranents:  train  personnel  to  be  able 
to  resp<Hid  to  a  collection  of 
informaticm;  search  data  sources; 
complete  and  review  the  collection  of 
informatiai;  and  transmit  or  otherwise 
disclose  the  infonnation. 

Commmts  are  requested  an  the 
Agency's  need  for  this  information,  the 
accuracy  of  the  provided  Imrden 
estimates,  and  any  suggested  methods 
for  minimiTing  respondent  burden, 
including  through  the  use  of  automated 
collection  techniques.  The  final  rule 
vrill  respond  to  any  OMB  or  pubUc 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

D.  Unfunded  Mandates  Reform  Act 
(UMRA) 

Pursuant  to  Title  II  of  the  Unfunded 
Mandates  Refonn  Act  of  1995  (UMRA) 
(Pub.  L.  104-4),  EPA  has  determined 
that  this  propcMed  action  does  not 
contain  a  Federal  mandate  that  may 
result  in  expenditures  of  $100  million  or 
more  for  State,  local,  and  Tribal 
governments,  in  the  aggregate,  or  the 
private  sector  in  any  1  year.  The  cost 
associated  with  this  action  are  described 
in  the  Executive  Order  12866  section 
above. 

UMRA  generally  excludes  from  the 
definition  of  a  "Federal 
inteigovernmental  mandate"  (in 
sections  202,  203,  and  205)  duties  that 
arise  from  participation  in  a  voluntary 
Federal  program.  Adoption  by  States  or 
Indian  Tribes  of  today's  proposed  rule 
and  the  companion  RCRA  temporary  TC 
suspension  is  voluntary  and  imposes  no 
Federal  intergovernmental  mandate 
within  the  meaning  of  the  Act.  Because 
any  possible  burden  on  such 
governmental  units  would  be  incurred 
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as  a  result  of  voluntary  action  by  those 
governmental  units,  there  is  not  an 
unfunded  mandate. 

In  addition,  EPA  has  determined  that 
today's  proposed  rule  will  not 
significantly  or  uniquely  affect  small 
governments,  including  Tribal 
governments,  so  no  action  is  needed 
under  section  203  of  the  UMRA.  As 
indicated  in  Unit  XI.B.  of  this  preamble, 
if  small  governments,  such  as  small 
municipalities  or  Tribes,  are  generators 
of  LBP  debris  covered  under  today's 
proposed  standards,  then  they  will  save 
the  costs  of  complying  with  the  RCRA 
TC  rule  and  any  costs  of  complying  with 
RCRA  Subtitle  C  standards  when  LBP 
debris  is  determined  to  be  hazardous. 

As  a  result,  this  proposed  action  is  not 
subject  to  the  requirements  of  sections 
202,  203,  204,  or  205  of  UMRA. 

E.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  "Enhancing  Intergovernmental 
Partnerships"  (58  FR  58093,  October  28, 
1993),  EPA  may  not  issue  a  regulation 
that  is  not  required  by  statute  and  that 
creates  a  mandate  upon  a  State,  local  or 
tribal  government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments.  If 
the  mandate  is  unfunded,  EPA  must 
provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

Today's  proposed  rule  does  not  create 
a  mandate  on  State,  local  or  tribal 
governments.  The  proposed  rule  does 
not  impose  any  enforceable  duties  on 
these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  proprosed  rule.  Nevertheless,  EPA 
has  consulted  with  these  governmental 
entities.  Throughout  the  development  of 
today's  proposed  rules,  the  Agency  has 
worked  closely  with  States,  Tribal,  and 
local  governments.  A  more  detailed 
discussion  of  these  activities  has  been 
included  in  Unit  V.A.  of  this  preamble 
on  stakeholder  consultation.  In  working 
with  these  various  governmental 
entities,  EPA  has  provided  notice  to 


small  governments  of  the  provisions  of 
today's  proposed  rule  and  obtained 
meaningful  and  timely  input  from  them. 
Furthermore,  EPA  will  continue  these 
outreach  efforts  during  the  comment 
period  and  subsequent  to  promulgation. 

F.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  "Consultation  and  Coordination 
with  Indian  Tribal  Governments"  (63  FR 
27655,  May  19, 1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costsincurred  by  the  tribal  governments. 
If  the  mandate  is  unfunded,  EPA  must 
provide  to  the  Office  of  Management 
and  Budget,  in  a  separately  identified 
section  of  the  preamble  to  the  rule,  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  tribal  governments,  a  summary 
of  the  nature  of  their  concerns,  and  a 
statement  supporting  the  need  to  issue 
the  regulation.  In  addition.  Executive 
Order  13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  proposed  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
govenmients.  The  proposed  rule  does 
not  impose  any  enforceable  duties  on 
these  entities.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  proposed  rule.  Nevertheless,  as 
indicated  above  and  discussed  in  more 
detail  in  Unit  IV.  A.  of  this  preamble, 
EPA  has  consulted  with  State,  local  and 
Tribal  governments  during  the 
development  of  these  proposed  rules. 
EPA  will  continue  these  outreach  efforts 
during  the  comment  period  and 
subsequent  to  promulgation. 

G.  Executive  Order  12898 

Pursuant  to  Executive  Order  12898 
entitled  "Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations"  (59  FR  7629,  February  16, 
1994),  the  Agency  has  considered 
environmental  justice  related  issues 
with  regard  to  the  potential  impacts  of 
this  proposed  action  on  the 
environmental  and  health  conditions  in 
low-income  and  minority  communities. 


This  examination  shows  that  existing 
LBP  hazards  are  a  risk  to  all  segments 
of  the  population  living  in  pre-1978 
housing.  However,  literature  indicates 
that  some  segments  of  our  society  are  at 
relatively  greater  risk  than  others. 

A  recent  study  by  NHANES  indicates 
that  children  of  urban,  minority  (e.g., 
African  American,  Asian  Pacific 
American.  Hispanic  American, 
American  Indian),  or  low-income 
families,  or  who  live  in  older  housing, 
continue  to  be  most  vulnerable  to  lead 
poisoning  and  elevated  blood-lead 
levels.  The  February  21, 1997  Center  for 
Disease  Control's  Morbidity  and 
Mortality  Weekly  Report  states  that: 
"Despite  the  recent  and  large  declines  in 
BLLs  [blood  lead  levels],  the  risk  for 
lead  exposure  remains 
disproportionately  high  for  some 
groups,  including  children  who  are 
poor,  non-Hispanic  black,  Mexican 
American,  living  in  large  metropolitan 
areas,  or  living  in  older  housing." 

Although  the  baseline  risks  ftt)m  LBP 
fall  disproportionately  on  poorer  sub- 
populations,  it  may  be  more  likely  that 
abatements  will  take  place  in  residential 
dwellings  occupied  by  mid-  to  upper- 
level  income  households.  Abatements 
are  voluntary,  and  wealthier  households 
are  more  likely  to  have  the  financial 
resources  to  abate  an  existing  problem 
in  their  home,  or  to  avoid  LBP  hazards 
by  not  moving  into  a  residential 
dwelling  with  LBP.  Even  though  a 
national  strategy  of  eliminating  LBP 
hazards  targets  a  problem  affecting  a 
greater  share  of  poor  households  and 
minorities,  the  impact  of  income  on  the 
ability  to  undertake  voluntary 
abatements  may  result  in  an  inequitable 
distribution  of  LBP  risks. 

By  making  abatements  more 
affordable,  today's  proposal  helps  to 
address  this  situation.  To  the  extent  that 
the  proposal  results  in  additional 
abatements,  renovations,  remodeling, 
and  demolitions  that  reduce  LBP 
hazards,  there  is  a  likelihood  that  poor 
and  minority  populations  will  benefit 
the  most  from  risk  reductions.  This 
potential  will  likely  be  realized  to  the 
greatest  extent  in  the  case  of  public 
housing  units  with  LBP  hazards.  The 
decrease  in  the  cost  of  abatements  in 
public  housing  will  lead  to  an  increase 
in  abatement  activity  in  public  housing 
and  a  subsequent  acceleration  in  the 
depletion  of  public  housing  with  LBP 
hazards.  The  occupants  of  these  public 
housing  units  are  disproportionately 
lower  income  and  minority  populations. 
As  the  price  of  abatements  is  lowered  as 
a  result  of  cost  savings  associated  with 
today's  proposed  rule,  more  low-income 
families  will  be  able  to  afford  to  make 
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tE  e  decision  to  remove  LBP  hazards 
irbin  their  homes. 

[EPA  also  determined  that  the 
potential  impact  on  minority-owned 
businesses  in  industries  affected  by  the 
proposed  rule  would  be  minimal. 
Available  information  suggests  that 
liijinority-owned  business  would  not 
particularly  benefit  from  this  proposed 
fule,  since  minority  ownership  rates  for 
films  that  generate  LBP  debris  are  no 
gher  than  average. 

National  Technology  Transfer  and 
\dvancement  Act 

Under  section  12(d)  of  the  National 
t  Bchnology  Transfer  and  Advancement 
^  ct,  the  Agency  is  directed  to  use 
Voluntary  consensus  standards  in  its 
igulatory  activities  unless  to  do  so 
'ould  be  inconsistent  with  applicable 
iw  or  otherwise  impractical.  Voluntary 
insensus  standards  are  technical 
Standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures, 
E  usiness  practices,  etc.)  that  are 
developed  or  adopted  by  voliutary 
nonsensus  standard  bodies.  Where 
JBlvailable  and  potentially  applicable 
ktolimtary  consensus  standards  are  not 
^sed  by  EPA,  the  Act  requires  the 
Agency  to  provide  Congress,  through 
the  Office  of  Management  and  Budget, 
t  n  explanation  of  ihe  reasons  for  not 
t  ising  such  standards. 

EPA  is  not  proposing  any  new  test 
]  aethods  or  oUier  technical  standards  as 
lart  of  today's  proposed  TSCA  rule  for 
1 BP  debris.  Thus,  the  Agency  has  no 
leed  to  consider  the  use  of  voluntary 
consensus  standards  in  developing  this 
!  troposed  rule.  EPA  invites  public 
»>mment  on  this  analysis. 

. ,  Executive  Order  13045 

This  proposed  rule  is  not  subject  to 
J.0. 13045,  entitled  "Protection  of 
Siildren  from  Environmental  Health 
lisks  and  Safety  Risks,"  (62  FR 19885, 
Vpril  23, 1997),  because  this  proposal  is 
lot  an  economically  significant 
«gulatory  action  as  defined  by  E.O. 
L2866.  The  environmental  health  or 
»fety  risks  addressed  by  this  action 
lave  a  beneficial  effect  on  children, 
rhis  proposal  will  benefit  children  by 
illowing  less  costly  management  and 
disposal  of  LBP  therefore  lessening  the 
cost  of  abatements.  Reducing  the  costs 
of  abatements  will  also  reduce  the 
amoimt  of  time  needed  to  complete 
abatements  in  pubUc  housing.  Lower 
abatement  costs  will  increase  the 
amount  of  private  homes  imdergoing 
abatements.  By  reducing  costs 
associated  wiUi  management  and 
disposal  of  LBP  debris,  the  Agency 
believes  that  the  nimiber  of  abatements-' 
will  increase  thus  resulting  in  a 


reduction  of  children  exposed  to  LBP. 
Children  are  the  primary  beneficiaries  of 
this  proposed  rule  as  well  as  from  the 
entire  Lead  Program. 

List  of  Subiects  in  40  CFR  Part  745 

Environmental  protection.  Hazardous 
substances,  Hazardoiis  waste,  Lead 
poisoning.  Management  and  disposal  of 
LBP,  Reporting  and  recordkeeping 
requirements. 

Dated:  December  9/1998. 

Carol  M.  Brofvner, 

Administrator. 

Therefore,  40  CFR  part  745  is 
proposed  to  be  amended  as  follows: 


PART  745— {AMENDEDl 

1.  The  authority  citation  for  part  745 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  2605,  2607.  2681- 
2692,  and  42  U.S.Q  48S2d. 

2.  By  adding  a  new  subpart  P  to  read 
as  follows: 

Subpart  P— ManageiTwnt  and  Disposal  of 
Lead-Based  Paint  Debris 

Sw. 

745.301    Scope  and  applicability. 

745.303    Definitions. 

745.305    Lead-based  paint  hazards. 

745.307  Generator  responsibilities. 

745.308  Transporter  responsibilities. 

745.309  Disposal  and  reclamation  fecility 
owner  or  operator  responsibilities. 
745.311    General  requirements  for  the  reuse 
and  storage  of  lead-based  paint  debris. 
745.313    Notification  and  recordkeeping 
requirements. 
745.315    Certification  of  workers. 

745.317  Enforcement 

745.318  Inspections. 

745.319  Effective  dates. 

SubfMirt  P— Management  and  Disposal 
for  Lead-Based  Paint  Debris 

S  74S.301    Scope  and  applicability. 

(a)  Regulated  entities.  Except  as 
provided  in  paragraphs  (b)  and  (d)  of 
this  section,  this  subpart  appUes  to  all 
persons,  individuals,  and  firms,  who 
generate,  store,  transport,  reuse,  offer  for 
reuse,  reclaim  and/or  dispose  of  lead- 
based  paint  debris. 

(b)  Exclusion  of  homeowners.  This 
subpart  does  not  apply  to  lead-based 
paint  debris  generated  by  persons  who 
conduct  abatement  or  renovation  and 
remodeUng  activities  themselves  in 
target  housing  that  they  own,  unless  the 
housing  is  occupied  by  a  person  or 
persons  other  than  the  owner  or  the 
owners'  immediate  family  while  the 
lead-based  paint  debris  is  being 
generated. 

(c)  Other  regulatory  authorities.  Lead- 
based  paint  debris  subject  to  this 


subpart  may  also  be  subject  to 
additional  requirements  under  other 
regulatory  authorities  (e.g.,  the  Resotirce 
Conservation  and  Recovery  Act  (RCRA) 
and  the  Clean  Air  Act  (CAA)). 

(d)  Lead-based  paint  removal.  If  lead- 
based  paint  is  removed  from  lead-based 
paint  debris  and  the  remaining  material 
has  levels  of  lead  less  than  1  mg/cm^, 
the  material  is  no  longer  subject  to  the 
requirements  in  this  subpart.  Waste 
products  generated  during  removal  of 
lead-based  paint  (e.g.,  paint  chips,  paint 
dust,  solvents)  may  be  subject  to  other 
regulatory  authorities  (e.g.,  RCRA,  CAA, 
non-Title  IV  TSCA  authorities). 

$745,303    Definitions. 

The  definitions  in  subparts  A  and  L 
of  this  part  apply  to  this  subpart.  In 
addition,  the  following  definitions 
apply: 

Abatement  means  any  measure  or  set 
of  measures  designed  to  permanently 
eliminate  lead-based  paint  hazards. 
Abatement  includes,  but  is  not  Umited 
to: 

(1)  The  removal  of  lead-based  paint 
and  lead-contaminated  dust,  the 
permanent  enclosure  or  encapsulation 
of  lead-based  paint,  the  replacement  of 
lead-painted  surfaces  or  fixtures,  and 
the  removal  or  covering  of  lead- 
contaminated  soil. 

(2)  All  preparation,  cleanup,  disposal, 
and  post-abatement  clearance  testing 
activities  associated  with  such 
measures. 

(3)  Specifically,  abatement  includes, 
but  is  not  Umited  to: 

(i)  Projects  for  which  there  is  a  written 
contract  or  other  documentation,  which 
provides  that  an  individual  or  firm  will 
be  conducting  activities  in  or  to  a 
residential  dwelling  or  child-occupied 
facility  that: 

(A)  Shall  resuh  in  the  permanent 
elimination  of  lead-based  paint  hazards: 
or 

(B)  Are  designed  to  permanently 
eliminate  lead-based  paint  hazardis  and 
are  described  in  paragraphs  (1)  and  (2) 
of  this  definition. 

(ii)  Projects  resulting  in  the 
permanent  elimination  of  lead-based 
paint  hazards,  conducted  by  firms  or 
individuals  certified  in  accordance  with 
§  745.226,  unless  such  projects  are 
covered  by  paragraph  (4)  of  this 
definition. 

(iii)  Projects  resulting  in  the 
permanent  elimination  of  lead-based 
paint  hazards,  conducted  by  firms  or 
individuals  who,  through  their  company 
name  or  promotional  literature, 
represent,  advertise,  or  hold  themselves 
out  to  be  in  the  business  of  performing 
lead-based  paint  activities  as  identified 
and  defined  by  this  section,  unless  such 
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pro|ects  are  covered  by  paragraph  (4)  of 
this  definition;  or 

(iv)  Projects  resulting  in  the 
permanent  elimination  of  lead-based 
paint  hazards,  that  are  conducted  in 
response  to  State  or  local  abatement 
orders. 

(4)  Abatement  does  not  include 
renovation,  remodeling,  landscaping  or 
other  activities,  when  such  activities  are 
not  designed  to  permanently  eliminate 
lead-based  paint  hazards,  but,  instead, 
are  designed  to  repair,  restore,  or 
remodel  a  given  structure  or  dwelUng, 
even  though  these  activities  may 
incidentally  result  in  a  reduction  or 
elimination  of  lead-based  paint  hazards. 
Furthermore,  abatement  does  not 
include  interim  controls,  operations  and 
maintenance  activities,  or  other 
measures  and  activities  designed  to 
temporarily,  but  not  permanently, 
reduce  lead-based  paint  hazards. 

Artifact  means  an  item  that  is  not 
used  as  a  structural  or  utility  (e.g., 
electrical,  plumbing,  heating,  air 
conditioning)  component  of  a  building 
or  other  structure  but  is  used  for 
decorative  or  other  purposes. 

Commercial  building  means  any 
building  which  is  used  primarily  for 
commercial  or  industrial  activity 
including  but  not  limited  to 
manufacturing,  service,  repair,  or 
storage. 

Construction  and  demolition  (CS-D) 
landfill  means  a  solid  waste  disposal 
facility  subject  to  the  requirements  in 
part  257,  subparts  A  or  B  of  this  chapter 
that  does  not  receive  hazardous  waste 
(defined  in  §  261.3  of  this  chapter) 
(other  than  conditionally  exempt  small 
quantity  generator  waste  (defined  in 
§  261.5  of  this  chapter))  or  industrial 
solid  waste  (defined  in  §  258.2  of  this 
chapter).  A  CAD  landfill  typically 
receives  any  one  or  more  of  the 
following  types  of  solid  wastes: 
roadwork  material,  excavated  material, 
demolition  waste,  construction/ 
renovation  waste,  and  site  clearance 
waste.  Mimidpal  soUd  waste  landfill 
units  as  defined  in  §  258.2  of  this 
chapter  are  not  C&D  landfills. 

Deleading  means  activities  conducted 
by  a  person  who  offers  to  eliminate 
lead-based  paint  or  lead-based  paint 
hazards  or  to  plan  such  activities  in 
public  buildings,  commercial  buildings, 
or  steel  structures. 

Demolition  means  the  wrecking, 
razing,  or  destroying  of  any  building  or 
significant  element  thereof  using  a 
method  that  generates  undifferentiated 
rubble. 

Deteriorated  paint  means  paint  that  is 
cracking,  flaking,  chipping,  peeling,  or 
otherwise  separting  from  the  substrate 
of  a  building  component 


Dispose  means  intentionally  or 
accidentally  to  discard,  throw  away,  or 
otherwise  imdertake  any  action 
resulting  in  the  placement  of  lead-based 
paint  debris  in  any  location  where  it  is 
not  destined  to  be  stored,  reused,  or 
reclaimed  in  accordance  with  this 
subpart.  Application  of  lead-based  paint 
debris  as  mulch,  topsoil,  ground  cover, 
landscaping  material,  roadbed  material, 
fill  material  or  for  any  purpose  which 
would  require  shredding,  grinding, 
compacting,  burying  or  mixing  with  soil 
is  disposal.  Any  burning  of  lead-based 
paint  debris  that  is  not  reclamation  is 
disposal. 

Encapsulation  means  the  application 
of  a  substance  that  forms  a  barrier 
between  lead-based  paint  and  the 
environnient,  using  a  liquid-applied 
coating  (with  or  without  reinforcement 
materials)  or  an  adhesively-bonded 
covering  material. 

Generator  means  any  person,  by  site, 
whose  act  or  process  produces  lead- 
based  paint  debris  or  whose  act  first 
causes  lead-based  paint  debris  to 
become  subject  to  this  part. 

Indian  Country  means: 

(1)  All  land  within  the  limits  of  any 
American  Indian  reservation  undier  the 
jurisdiction  of  the  U.S.  government, 
notwithstanding  the  issuance  of  any 
patent,  and  including  rights-of-way 
running  throughout  the  reservation. 

(2)  All  dependent  Indian  communities 
within  the  borders  of  the  United  States 
whether  within  the  original  or 
subsequently  acquired  territory  thereof, 
and  whether  within  or  outside  the  limits 
of  a  State. 

(3)  All  Indian  allotments,  the  Indian 
titles  which  have  not  been  extinguished, 
including  rights-of-way  running  through 
the  same. 

Indian  Tribe  or  Tribe  means  any 
Indian  Tribe,  band,  nation,  or 
community  recognized  by  the  Secretary 
of  the  Interior  and  exercising  substantial 
govenmiental  duties  and  powers. 

Lead-based  paint  means  paint  or 
other  surface  coatings  that  contain  lead 
equal  to  or  in  excess  of  1.0  milligrams 
per  centimeter  squared  or  more  than  0.5 
percent  by  weight. 

Lead-based  paint  architectural 
component  debris  (LBPACD)  means: 

(1)  Elements  or  fixtures,  or  portions 
thereof,  of  commercial  buildings,  pubUc 
buildings,  or  target  housing  that  are 
coated  wholly  or  in  part  with  or  adhered 
to  by  lead-based  paint.  These  include, 
but  are  not  limited  to  interior 
components  such  as:  ceilings,  crown 
molding,  walls,  chair  rails,  doors,  door 
trim,  floors,  fireplaces,  radiators  and 
other  heating  units,  shelves,  shelf 
supports,  stair  treads,  stair  risers,  stair 
stringers,  newel  posts,  railing  caps. 


balustrades,  windows  and  trim, 
including  sashes,  window  heads,  jambs, 
sills,  stools  and  troughs,  built-in 
cabinets,  columns,  beams,  bathroom 
vanities,  and  coimter  tops;  and  exterior 
components  such  as:  painted  roofing, 
chimneys,  flashing,  gutters  and 
downspouts,  ceilings,  soffits,  facias, 
rake  boards,  come^oards,  bulkheads, 
doors  and  door  trim,  fences,  floors, 
joists,  lattice  work,  railings  and  railing 
caps,  siding,  handrails,  stair  risers  and 
treads,  stair  stringers,  columns, 
balustrades,  window  sills  or  stools  and 
troughs,  casings,  sashes  and  wells. 

(2 J  LBPACD  is  generated  when  an. 
architectiural  component  which  is 
coated  wholly  or  in  part  with  or  adhered 
to  by  lead-based  paint  is  displaced  and 
separated  fit)m  commercial  buildings, 
public  buildings,  or  target  housing  as  a 
result  of  abatement,  deleading, 
renovation  or  remodeling  activities. 
LBPACD  does  not  include  other  types  of 
lead-based  paint  waste  such  as  paint 
chips,  paint  dust,  sludges,  solvents, 
vacuiun  filter  materials,  wash  water, 
contaminated  and  deccmtaminated 
protective  clothing  and  equipment 
except  that  paint  diips  and  dust  which 
are  created  after  LBPACD  is  placed  in  a 
container  or  vehicle  for  transport  to  a 
disposal  or  reclamation  facility 
specified  in  §  745.309  is  considered 
LBPACD. 

(3)  LBPACD  which  is  reused  in 
compliance  with  this  subpart  is  no 
longer  LBPACD. 

Lead-based  paint  debris  means  lead- 
based  paint  demolition  debris  or  lead- 
based  paint  architectural  component 
debris. 

Lead-based  paint  demolition  debris 
means  any  solid  material  which  results 
fit>m  the  demolition  of  target  housing, 
public  buildings,  or  commercial 
buildings  which  are  coated  wholly  or  in 
part  with  or  adhered  to  by  lead-based 
paint  at  the  time  of  demolition. 

Person  means  any  iiatural  or  judicial 
person  including  any  individual, 
corporation,  partnership,  or  association; 
any  Indian  Tribe,  State  or  political 
subdivision  thereof;  any  interstate  body; 
and  any  department,  agency  or 
instnunentality  of  the  Federal 
government. 

Public  building  means  any  building 
constructed  prior  to  1978  which  is 
generally  open  to  the  public  or  occupied 
or  visited  by  the  public,  including  but 
not  limited  to  schools,  daycare  centers, 
museiuns,  airport  terminals,  hospitals, 
stores,  restaurants,  office  buildings, 
convention  centers,  and  government 
buildings.  Note:  "child-occupied 
facilities"  as  defined  at  §  745.223  are 
included  in  the  definition  of  pubfic 
building. 


Federal  Register /Vol.  63,  No.  243 /Friday.  December  18.  1998 /Proposed  Rules 


70229 


Beclaim  or  reclamation  means  to 
{Hocure  usable  substances  from  lead- 
b^d  paint  debris.  Examples  of 
reclamation  include  the  burning  of  lead- 
biased  paint  debris  for  energy  value, 
processing  of  lead-based  paint  debris  in 
a  smelter  to  obtain  lead,  or  removing 
l^^d-based  paint  from  debris  prior  to 
rfeUse  of  a  component. 
;  Memodeling  means  any  construction- 
r^ated  work  on  an  existing  property 
iiiiended  to  either  maintain  or  improve 
the  property  that  results  in  the 
disturbance  of  painted  siu'faces. 
'  IflenovatJon  means  the  modification  of 
airty  existing  structure,  or  portion 
thereof,  that  results  in  the  disturbance  of 
pointed  surfaces,  unless  that  activity  is 
Deformed  as  part  of  an  abatement  as 
defined  in  this  part.  The  term 
Innovation  includes  but  is  not  limited 
to:  the  removal  or  modification  of 
p^dnted  surfaces  or  painted  components 
(i9.g.,  modification  of  painted  doors, 
surface  preparation  activity  (such  as 
sending,  scraping,  or  other  such 
^ttivities  that  may  generate  paint  dust)); 
We  removal  of  large  structiires  (e.g., 
walls,  ceiling,  large  surface  replastering, 
major  re-plumbing);  and  window 
^placement. 

I  Reuse  means  to  use  again  for  any 
purpose  other  than  reclamation  or 
disposal.  Examples  of  reuse  include 
moving  doors,  windows  or  other 
q^mponents  from  one  structure  to 

I I  lotner  to  be  put  to  a  similar  use. 

Site  means  the  same  or  geographically 
X>ntiguous  property  which  may  be 

Svided  by  public  or  private  right-of- 
ay. Non-contiguous  properties  owned 
^  the  same  person  but  connected  by  a 
right-of-way  which  the  owner  controls 
and  to  which  the  public  does  not  have 

Ess.  are  considered  part  of  a  single 
^.orage  means  the  holding  of  lead- 
~  paint  debris  for  a  temporary 
iod. 
Targpt  housing  means  any  housing 
instructed  prior  to  1978,  except 
tousing  for  the  elderly  or  persons  with 

ibilities  (imless  any  child  who  is  less 
_!  6  years  of  age  or  imder  resides  or 
^  expected  to  reside  in  such  housing  for 
the  elderly  or  persons  with  disabilities) 
( r  any  O-hsdroom  dwelling. 

Transfer /or  reuse  means  to  physically 
1  alocate.  or  convey  ownership  of  a 
I  uilding  component  prior  to  reuse. 


1746.306    LMd-bMedpaintl 
The  following  are  lead-based  paint 
hazards: 

(a)  Management  or  disposal  of  lead- 
lased  paint  debris  not  in  compliance 
irith  this  subpart. 


(b)  Reuse  or  transfer  for  reuse  of  lead- 
based  paint  debris  which  is  coated  in 
part  or  in  whole  with  deteriorated  paint. 

§745.307    Generator  responsibilities. 

(a)  Determination  of  presence  of  lead- 
based  paint  debris.  (1)  Generators  of 
lead-based  paint  debris  are  responsible 
for  determining  if  lead-based  paint 
debris  is  present.  To  make  this 
determination,  generators  may: 

(i)  Test  the  waste  for  the  presence  of 
lead-based  paint. 

(ii)  Use  their  knowledee  of  the  waste. 

(iii)  Assume  that  lead-based  paint 
debris  is  present. 

(2)  Generators  incorrectly  determining 
that  lead-based  paint  debris  is  not 
present  are  liable  as  separate  violations 
of  TSCA  for  any  subsequent  storage, 
transportation,  disposal,  reclamation  or 
reuse  of  lead-based  paint  debris  not  in 
compliance  with  this  subpart. 

(bj  Other  generator  responsibiUties. 
Generators  of  lead-based  paint  debris 
must  comply  with  §§  745.311  and 
745.313  and  may  not: 

(1)  Transport,  or  arrange  for  the 
transportation  of  lead-based  paint  debris 
in  any  manner  other  than  specified  in 
§745.308. 

(2)  Dispose  of.  or  arrange  for  the 
disposal  of,  lead-based  paint  debris  at 
any  facility  not  specified  in  §  745.309(a). 

(3)  Reclaim,  or  arrange  for  the 
reclamation  of,  lead-based  paint  debris 
at  any  facility  not  specified  in 

§  745.309(b). 

(4)  Transfer  lead-based  paint  debris  to 
any  party  other  than  for  reuse,  storage, 
transport,  disposal  or  reclamation  in 
compliance  with  this  subpart. 

S  746.308   Traraporler  responsibilities. 

Transporters  of  lead-based  paint 
debris  must  comply  with  SS  745.311  and 
745.313  and  may  not: 

(a)  Transport  or  arrange  for  the 
transportation  of  lead-based  paint  debris 
off-site  in  any  vehicle  without  a  cover 
that  prevents  visibly  identifiable 
releases  of  dust  or  debris. 

(b)  Dispose  of.  or  arrange  for  the 
disposal  of.  lead-based  paint  debris  at 
any  facility  not  specified  in  §  745.309(a). 

(c)  Reclaim,  or  arrange  for  the 
reclamation  of,  lead-based  paint  debris 
at  any  facility  not  specified  in 

§  745.309(b). 

(d)  Transfer  lead-based  paint  debris  to 
any  party  other  than  for  reuse,  storage, 
transport,  disposal  or  reclamation  in 
compliance  with  this  subpart. 

{746.300    Wsposrt  snd  reclsmeticn  tedlity 
owner  Of  operator  lesponsMMIes. 

(a)  Disposal  facility  responsibilities. 
Owners  or  operators  of  waste  disposal 
facilities  must  comply  with  §§  745.311 
and  745.313  and  may  not: 


(1)  Accept  lead-based  paint  debris  for 
disposal  in  any  facility  other  than: 

(0  A  construction  and  demolition 
landfill  as  defined  in  this  subpart. 

(ii)  A  facility  which  does  not  accept 
industrial  waste  but  is  subject  to  the 
requirements  in  part  257,  subpart  B  of 
this  chapter  applicable  to  non- 
mimicipal,  non-hazardous  waste 
disposal  units  receiving  conditionally 
exempt  small  quantity  generated  waste 
(as  defined  in  §  261.5  of  this  chapter). 

(iii)  A  hazardous  waste  disposal 
facility  permitted  imder  part  270  of  this 
chapter. 

(iv)  A  hazardous  waste  disposal 
facility  that  is  authorized  to  manage 
hazardous  waste  by  a  State  that  has  a 
hazardous  waste  management  program 
approved  under  part  271  of  this  chapter. 

(v)  A  hazardous  waste  disposal 
facility  that  has  qualified  for  interim 
status  to  manage  hazardous  waste  under 
RCRA  section  3005(e). 

(vi)  A  facility  subject  to  the 
requirements  of  part  60,  subparts  Cb,  Eb, 
or  part  63,  subpart  X  (such  as  a 
secondary  lead  smelter  or  a  municipal 
combustor)  of  this  chapter. 

(2)  Transport  or  arrange  for  the 
transportation  of  lead-based  paint  debris 
in  any  vehicle  without  a  cover  that 
prevents  any  visibly  identifiable  release 
of  dust  or  debris. 

(3)  Reclaim  lead-based  paint  debris 
except  in  a  facility  subject  to  the 
reouirements  of  §  745.309(b). 

(4)  Transfer  lead-based  paint  debris  to 
any  party  other  than  for  reuse,  storage, 
transport,  disposal,  or  reclamation  in 
compliance  with  this  subpart. 

^]  Reclamation  facility 
responsibilities.  An  owner  or  operator  of 
a  reclamation  facility  must  comply  with 
§§745.311  and  745.313.  Reclamation 
facilities  burning,  incinerating  or 
smelting  may  accept  lead-based  paint 
debris  for  reclamation  only  in  a  facility 
subject  to  the  requirements  of  part  60, 
subparts  Cb,  Eb,  or  part  63,  subpart  X  of 
this  chapter. 

(1)  An  owner  or  operator  of  a 
reclamation  facility  may  not  transport  or 
arrange  for  the  transportation  of  lead- 
based  paint  debris  in  any  vehicle 
without  a  cover  that  prevents  any 
visibly  identifiable  release  of  dust  or 
debris. 

(2)  An  owner  or  operator  of  a 
reclamation  facility  may  not  dispose  of. 
or  arrange  for  the  dispoisal  of.  lead-based 
paint  debris  at  any  facility  not  specified 
in  §  745.309(a). 

(3)  An  owner  or  operator  of  a 
reclamation  facility  may  not  transfiBr 
lead-based  paint  debris  to  any  party 
other  than  for  reuse,  storage,  transport, 
disposal  or  reclamation  in  compliance 
wim  this  subpart. 
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§  745.31 1    General  requirements  for  the 
reuse  and  storage  of  lead-baaed  paint 
debris. 

Generators  and  transporters  of  lead- 
based  paint  debris,  owners  or  operators 
of  disposal  or  reclamation  facilities 
accepting  lead-based  paint  debris,  or 
owners  or  operators  of  any  enterprise 
offering  lead-based  paint  debris  for 
reuse  may  not  reuse,  offer  for  reuse,  or 
store  lead-based  paint  debris,  or  transfer 
lead-based  paint  debris  to  other  parties 
for  reuse  or  storage  unless  the  reuse  or 
storage  is  in  compliance  with  all 
requirements  in  this  subpart. 

(a)  Reuse.  Lead-based  paint  debris 
that  is  coated  in  part  or  whole  with 
deteriorated  paint  identiHed  as  a  lead- 
based  paint  hazard  at  §  745.305(b)  may 
not  be  reused  or  offered  for  reuse  as  a 
building  or  structural  component  or 
artifact  or  transferred  td  another  party 
for  such  reuse  unless  the  lead-based, 
paint  is  completely  removed,  lead-based 
paint  debris  may  be  transferred  to  a 
reclamation  facility  for  removal  of  lead- 
based  paint  prior  to  reuse. 

(b)  Storage.  (1)  With  the  exception  of 
demolition  debris,  may  not  be  stored  at 
any  site  (including  the  site  where  the 
lead-based  paint  debris  was  generated) 
for  more  than  72  hours  from  the  time  of 
generation  without  one  of  the  following 
access  limitations: 

(i)  Enclosing  lead-based  paint  debris 
in  closed  or  covered  receptacles  (e.g., 
containers,  drums,  mobile  trailers,  or 
covered  dumpsters). 

(ii)  Keeping  lead-based  paint  debris  in 
a  dumpster  or  container  which  is  at 
least  6  fieet  tall. 

(iii)  Keeping  lead-based  paint  debris 
in  fenced  areas  that  are  lodged  when 
woiic  activities  are  not  being  performed 
on  the  site. 

(iv)  Keeping  lead-based  paint  debris 
in  an  imoccupied  or  non-residential 
structure  which  is  locked  when  work 
activities  are  not  being  performed  on  the 
site. 

(v)  Keeping  lead-based  paint  debris  on 
an  unoccupied  or  non-residential  level 
of  a  multi-story  structure  and  keeping 
the  level  locked  when  woik  activities 
are  not  being  performed  on  the  site. 

(2)  May  not  be  stored  at  any  site  or 
combination  of  sites  for  a  period 
exceeding  180  days. 

(3)  May  be  stored  in  a  covered 
transport  vehicle  for  all  or  a  portion  of 
this  180-day  period. 

f74S.313    NottficMionandreconllieeping 
requireinents. 

(a)  Notification.  When  generators  and 
transporters  of  lead-based  paint  debris, 
owners  or  operators  of  disposal  or 
reclamation  facilities  accepting  lead- 
based  paint  debris,  or  owners  or 


operators  of  any  enterprise  offering  lead- 
based  paint  debris  for  reuse  transfer 
lead-based  paint  debris  (transferor)  to 
any  other  person  (recipient),  for  any 
reason,  the  transferor  must  notify  the 
recipient  in  writing  of  the  presence  of 
lead-based  paint  debris.  The 
Notification  must: 

(1)  Disclose  the  presence  of  lead- 
based  paint  debris. 

(2)  Indicate  the  date  of  generation  of 
the  lead-based  paint  debris. 

(3)  Be  signed  and  dated  by  the 
recipient. 

(4)  Be  signed  and  dated  by  the 
transferor. 

(5)  Contain  the  generator's  name  and 
address. 

(6)  Include  a  citation  referring  the 
recipient  to  this  subpart. 

(b)  Recordkeeping.  The  transferor  and 
the  recipient  must  each  retain  a  copy  of 
the  Notification  for  a  minimum  of  3 
years  from  the  date  that  the  Notification 
is  signed  by  the  recipient. 

§745.315    Certification  of  workers. 

Individuals  and  firms  engaged  in  the 
transport,  reuse,  storage,  disposal  or 
reclamation  of  lead-based  paint  debris 
or  in  offering  lead-based  paint  debris  for 
any  such  activity  whose  practices  are  in 
compliance  with  the  requirements  of 
this  subpart  are  deemed  certified  by  this 
section  to  engage  in  the  transport,  reuse, 
storage,  reclamation  or  disposal  of  lead- 
based  paint  debris  pursuant  to  section 
402  of  the  Toxic  Substances  Control 
Act. 

§745.317    Enforcement 

(a)  Failure  or  refusal  of  any  person  to 
comply  with  §§  745.307,  745.308, 
745.309,  745.311.  745.313  or  745.315  is 
a  prohibited  act  under  15  U.S.C.  2689  of 
the  Toxic  Substances  Control  Act  and 
may  subject  a  violator  to  civil  and 
criminal  sanctions  pursuant  to  15  U.S.C. 
2615  for  each  violation. 

(b)  Failure  or  refusal  of  any  person  to 
establish,  maintain,  provide,  copy,  or 
permit  access  to  records  or  reports  as 
required  by  §  745.313  is  a  prohibited  act 
under  15  U.S.C.  2689  of  the  Toxic 
Substances  Control  Act 

(c)  Failure  or  refusal  of  any  person  to 
permit  entry  or  inspection  as  required 
by  §  745.318  or  15  U.S.C.  2610  of  the 
Toxic  Substances  Control  Act  is  a 
prohibited  act  under  15  U.S.C  2689  of 
the  Toxic  Substances  Control  Act. 

§745.318    inspections. 

EPA  may  conduct  reasonable 
inspections  pursuant  to  15  U.S.C.  2610 
of  the  Toxic  Substances  Control  Act  to 
ensure  compliance  with  this  subpart. 


§745.319    Effective  dates. 

EPA  will  begin  enforcement  of  the 
provisions  at  §§  745.307  through 
745.318  on  (insert  the  date  2  years  after 
date  of  publication  of  the  final  rule  in 
the  Federal  Register]  in  any  State  or 
Indian  Country  which  does  not  have  a 
lead-based  paint  debris  management 
and  disposal  program  authorized  under 
subpart  Q  of  this  part  in  effect  by  that 
date. 

3.  By  revising  the  heading  for  subpart 
Q  to  read  as  follows: 

Subpart  O— State  and  Tribal  Lead-Baaed 
Paint  Debris  Management  and  Disposal 
Programs 

4.  In  §  745.320,  by  adding  paragraph 
(h)  to  read  as  follows: 

§745.320    Scope  and  purpose. 

•        *        •        •        • 

(h)  For  State  or  tribal  lead-based  paint 
management  and  disposal  programs,  a 
State  or  Indian  Tribe  may  seek 
authorization  to  administer  and  enforce 
§§  745.307  through  745.315.  The 
provisions  of  §§  745.301,  745.303. 
745.317,  745.318  and  745,319  shall  be 
applicable  for  the  purposes  of  such 
program  authorization. 

5.  By  adding  new  §§745.341  through 
745.359  to  subpart  Q  to  read  as  follows: 

§745.341    Options  for  toMMMsed  paint 
debris  management  and  disposal  programs 
in  States  and  Indian  Country. 

(a)  State  and  Tribal  programs.  A  State 
or  Indian  Tribe  may  apply  to  EPA  for 
authorization  to  administer  and  enforce 
a  lead-based  paint  debris  management 
and  disposal  program.  No  program 
application  will  be  approved  unless 
EPA  finds  that  the  program  is  at  least  as  . 
protective  as  the  Federal  requirements 

in  §§  745.307  through  745.319  and  that 
it  provides  adequate  enforcement. 

(b)  EPA  administration  and 
enforcement  in  States  and  Tribes 
without  authorized  programs.  If  a  State 
or  Indian  Tribe  does  not  have  a  lead- 
based  paint  debris  management  and 
disposal  program  authorized  under  this 
subpart  and  in  efiisct  on  or  before  the 
date  which  is  2  years  after  the  date  the 
final  rule  is  published  in  the  Federal 
Register,  EPA  will  on  such  date,  begin 
enforcement  of  the  provisions  at 

§§  745.307  through  745.319  as  the 
Federal  program  for  that  State  or  Indian 
Country. 

§746.344    Application  for  autlMrizatlon  of 
Stale  and  Tribal  programs. 

This  section  establishes  requirements 
for  State  or  Tribal  applications  to  EPA 
to  administer  and  enforce  a  lead-based 
paint  debris  management  and  disposal 
program  under  TSCA  section  404.  This 
section  also  establishes  the  public 
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participation  procedures  EPA  will 
follbw  as  part  of  its  review  of  State  or 
Tribal  applications. 

(a)  Public  comment.  Before  submitting 
an  application  to  EPA  for  program 
arborization,  a  State  or  Indian  Tribe 
mt^t: 

(1)  Issue  in  the  State  or  Indian 
Country  a  public  notice  of  intent  to  seek 
authorization.  The  comment  period  on 
th^lpubUc  notice  must  be  at  least  30 
daKls. 

It)  Provide  an  opportunity  for  public 
he^ng. 

m)  Application  contents.  A  State  or 
Tribal  application  must  include: 

I)  A  transmittal  letter  from  the  State 
iremor  or  Tribal  Chairperson  (or 
uvalent  official)  requesting  program 
ai^orization. 

(2)  A  program  summary  that  will  be 
published  in  the  Federal  Register  by 
EP^  to  provide  notice  to  residents  of  the 
State  or  Tribe  that  EPA  will  review  the 
application. 

!(0)  A  description  of  the  program  in 
acjdordance  with  §  745.346. 

|(4)  An  Attorney  General's  or  Tribal 
Counsel's  (or  equivalent)  statement  in 
accordance  with  §  745.347. 

1^)  A  statement  which  identifies 
resources  the  State  or  Tribe  intends  to 
deyote  to  the  administration  of  its 
cqiipliance  and  enforcement  program. 

1(16)  A  statement  agreeing  to  submit  to 
EfA  the  Summary  on  Progress  and 
Performance  of  lead-based  paint 
cpmpliance  and  enforcement  activities 
a^  described  at  §  745.355(b)(2). 

(7)  Copies  of  all  applicable  State  and 
Tribal  statutes,  regulations,  standards, 
ai^d  other  materials  that  provide  the 
SUte  or  Indian  Tribe  with  the  authority 
to  administer  and  enforce  a  lead-based 
p^nt  debris  management  and  disposal 
pregram. 

(c)  Public  comment  on  applications. 
Ajfter  receipt  of  a  State  or  Tribal 
application,  EPA  will  publish  a  Federal 
Register  notice  containing: 

'  (l)  An  announcement  of  the  receipt  of 
th^  application. 

(2)  The  program  summary  provided 
by  the  State  or  Tribe  in  accordance  with 
ppiragraph  (b)(2)  of  this  section. 

(3)  A  request  for  public  comments  to 
be  mailed  to  the  appropriate  EPA 
Regional  Office,  llie  comment  period 
v^U  last  at  least  45  days.  EPA  will 
coisider  public  comments  during  its 
reyiew  of  the  application. 

Id)  Public  hearing.  EPA  will,  if 
rrauested,  conduct  a  public  hearing  in 
tip  State  or  Indian  Coimtry  of  the  Tribe 
seeking  program  authorization  and  will 
dooisider  all  comments  submitted  at  that 
bearing  during  its  review  of  the  State  or 
Tribal  appUcation. 


1745.346    State  or  Tribal  Program 
Description 

A  State  or  Tribe  applying  to 
administer  and  enforce  a  program  under 
this  subpart  must  submit  a  description 
of  its  program.  The  State  or  Tribal 
program  description  must  include  the 
following  components: 

(a)  Primary  agency  and  contact.  A 
designation  of  the  agency  or  agencies 
responsible  for  administering  and 
enforcing  the  program  and  an  agency 
contact.  This  designation  must  be  in 
accordance  with  the  specifications  at 
§  745.324(b)(1). 

(b)  Program  elements.  A  description 
of  the  program  demonstrating  that  it 
contains  all  of  the  elements  specified  in 
§745.350. 

(c)  At  least  as  protective  as.  An 
analysis  of  the  State  or  Tribal  program 
that  compares  the  program  to  the 
Federal  provisions  in  §§  745.307 
through  745.319.  This  analysis  must 
demonstrate  how  the  program  is,  in  the 
State's  or  Indian  Tribe's  assessment,  at 
least  as  protective  as  the  Federal 
provisions  in  this  subpart.  EPA  will  use 
the  analysis  to  evaluate  the  program  in 
making  its  determination  pursuant  to 
§745.354(a)(2)(i). 

(d)  Adequate  enforcement.  A 
description  of  the  State  or  Tribal 
compliance  and  enforcement  program 
demonstrating  that  the  program  contains 
all  of  the  enforcement  requirements 
specified  at  §  745.352.  This  description 
must  include  copies  of  all  policies, 
certifications,  plans,  reports,  and  other 
materials  that  demonstrate  that  the  State 
or  Tribal  program  contains  all  of  the 
requirements  specified  at  §  745.352. 

(e)  Special  requirements  for  tribal 
program  descriptions.  The  program 
description  for  an  Indian  Tribe  must 
also  include  the  information  and 
docimients  specified  in 

§  745.324(b)(4)(i)  through  (b)(4)(iii). 

S  745.347    State  or  Tribal  Atlpmey 
General's  statement 

An  application  for  program 
authorization  by  a  State  or  Indian  Tribe 
must  include  a  written  statement  signed 
by  the  Attorney  General  or  Tribal 
Counsel  (or  equivalent).  The  statement 
must  include  all  information  and 
certifications  as  specified  in 
§  745.324(c)(1)  through  (c)(3). 

§745.348    State  program  certlfleation/ 
interim  approval. 

(a)(1)  When  submitting  an 
application,  a  State  may  also  certify  to 
EPA  that  the  State  program  meets  die 
requirements  in  §§  745.350  and  745.352 
of  this  subpart. 

(2)  If  a  State  appUcation  contains  this 
certification,  the  program  will  be 


considered  authorized  until  EPA 
disapproves  the  program  or  withdraws 
the  authorization.  A  program  will  not  be 
considered  authorized  to  the  extent  that 
jurisdiction  is  asserted  over  Indian 
Country,  including  non-member  fee 
lands  within  an  Indian  reservation. 

(3)  If  the  application  does  not  contain 
such  certification,  the  State  program 
will  be  authorized  only  after  EPA 
approves  it  in  accordance  with 
8745.354. 

(4)  This  certification  must  be 
contained  in  a  letter  from  the  Governor 
or  the  Attorney  General  to  the  EPA. 

(5)  The  certification  must  reference 
the  analyses  required  in  §  745.346(d)  as 
the  basis  for  concluding  that  the  State 
program  is  at  least  as  protective  as  the 
Federal  program  and  provides  adequate 
enforcement. 

(b)  (Reserved) 

1746.350    State  or  Tribal  programs: 
required  program  elemants. 

To  receive  authorization  from  EPA,  a 
State  or  Tribal  program  must  contain  at 
least  the  following  program  elements  for 
lead-based  paint  debris  management 
and  disposal  activities: 

(a)  Requirements  for  reuse  and 
storage.  The  State  or  Tribe  must  have 
requirements  for  the  reuse  and  storage 
of  lead-based  paint  debris  including  but 
not  limited  to: 

(1)  Standards  that  prevent  reuse  of 
hazardous  lead-based  paint  debris. 

(2)  Standards  that  limit  access  to  and 
prevent  dispersal  of  lead-based  paint 
debris  which  is  being  stored. 

(b)  Requirements  for  transportation. 
The  State  or  Tribe  must  have 
requirements  for  the  transportation  of 
lead-based  paint  debris  including  but 
not  limited  to  measures  to  prevent  the 
release  of  dust  or  paint  chips  from  lead- 
based  paint  debris  while  it  is  being 
transported.  Requirements  for  disposal 
or  reclamation.  The  State  or  Tribe  must 
have  requirements  for  the  disposal  or 
reclamation  of  lead-based  paint  debris 
including  but  not  limited  to: 

(1)  Clear  standards  identifying 
disposal  facilities  which  may  safely 
accept  lead-based  paint  debris.  These 
standards  must  reference  any  State  or 
Federal  regulations  which  govern  the 
disposal  facilities. 

(2)  Clear  standards  identifying 
reclamation  facilities  which  may  safely 
accept  lead-based  paint  debris.  These 
standards  must  reference  any  State  or 
Federal  regulations  which  govern  the 
reclamation  facilities. 

(c)  Notification  and  recordkeeping. 
The  State  or  Tribe  must  have 
notification  and  recordkeeping 
standards  which  at  a  minimum  include 
the  requirements  found  at  §745.313  or 
their  functional  equivalent. 
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§  745.352    State  or  TrHral  compliance  and 
enforcement 

(a)  Compliance  and  enforcement 
program  elements.  For  the  compliance 
and  enforcement  portion  of  a  State  or 
Tribal  program  to  be  considered 
adequate,  a  State  or  Indian  Tribal 
application  must  demonstrate  the 
following  elements: 

(1)  Authority  to  enter.  State  or  Tribal 
officials  must  be  able  to  enter  premises 
or  facilities  where  lead-based  paint 
debris  management  or  disposal 
violations  may  occur.  A  State  or  Tribe 
must  be  able  to  subpoena  any  person 
who  has  possession  of  records  or  reports 
pertaining  to  lead-based  paint  debris  to 
produce  such  dociunents;  in  addition,  a 
State  or  Tribe  must  be  able  to  compel 
the  appearance  of  any  person  to  testify 
concerning  any  matter  relating  to  lead- 
based  paint  debris.  A  State  or  Tribe 
must  also  designate  a  judicial  body  that 
will  have  the  authority  to  hold  any 
person  in  contempt  who  fails  or  refuses 
to  obey  such  a  duly  issued  subpoena.  A 
State  or  Indian  Tribe  should  have  the 
authority  to  seek  a  warrant  if  it  is  denied 
access  to  inspect  any  place  or  vehicle 
where  lead-biased  paint  is  being 
generated  or  stored. 

(i)  State  or  Tribal  officials  must  be 
able  to  enter  and  inspect  premises, 
facilities,  or  vehicles  where  lead-based 
paint  debris  is  generated  or  transported. 

(ii)  State  or  Tribal  officials  must  be 
able  to  enter  and  inspect  disposal  and 
reclamation  facilities. 

(iii)  State  or  Tribal  officials  must  have 
authority  to  take  samples  and  review 
records  as  part  of  the  inspection 
process. 

(2)  Flexible  remedies.  A  State  or 
Tribal  compliance  and  enforcement 
program  must  provide  for  a  diverse  and 
flexible  array  of  enforcement  remedies. 
At  a  minimum,  the  program  must 
authorize  the  remedies  specified  at 

§  745.327(b)(3).  Indian  Tribes  are  not 
required  to  exercise  criminal 
enforcement  jurisdiction  as  a  condition 
for  program  authorization. 

(3)  Training.  A  State  or  Tribal 
compliance  and  enforcement  program 
must  include  a  process  for  training 
enforcement  and  inspection  personnel. 
The  training  must  include  case 
development  procedures,  proper  case 
files,  and  methods  of  conducting 
inspections  and  gathering  evidence. 

(4)  Compliance  assistance.  A  State  or 
Tribal  compliance  and  enforcement 
program  must  provide  compUance 
assistance  to  the  pubUc  and  the 
regulated  commimity  to  facilitate 
awareness  and  understanding  of  and 
compUance  with  State  or  Tribal 
requirements  governing  lead-based 


paint  debris  management  and  disposal 
activities. 

(5)  Sampling  techniques.  A  State  or 
Tribal  application  for  program  approval 
must  show  that  the  State  or  Indian  Tribe 
is  technologically  capable  of  conducting 
a  lead-based  paint  debris  management 
and  disposal  compliance  and 
enforcement  program.  The  State  or 
Tribal  program  must  have  access  to  the 
facilities  and  equipment  necessary  to 
perform  sampling  and  laboratory 
analysis  as  needed.  This  laboratory 
facility  must  be  a  recognized  laboratory 
as  defined  at  40  CFR  745.223,  or  the 
State  or  Tribal  program  must  implement 
a  quality  assurance  program  that 
ensures  appropriate  quality  of 
laboratory  personnel  and  protects  the 
integrity  of  analytical  data. 

(6)  Tracking  tips  and  complaints.  A 
State  or  Tribal  compliance  and 
enforcement  program  must  include  a 
process  for  reacting  to  tips  and 
complaints  or  other  information 
indicating  a  violation. 

(7)  Targeting  inspections.  A  State  or 
Tribal  compliance  and  enforcement 
program  must  demonstrate  the  ability  to 
target  inspections  to  ensure  compliance 
with  the  lead-based  paint  debris 
management  and  disposal  program 
requirements.  A  State  or  Tribe  should 
have  the  ability  to  conduct  consensual 
inspections  in  places  where  records  or 
reports  are  stored,  but  where  no  lead 
debris  is  present.  Such  consensual 
inspections  should  include  the 
authority  of  State  or  Tribal  officials  to 
physically  appear  at  such  places  or  to 
issue  a  consensual  Information  Request 
Letter  to  gather  records  or  reports  on 
lead  debris. 

(8)  Follow  up  to  inspection  reports.  A 
State  or  Tribal  compliance  and 
enforcement  program  must  demonstrate 
the  ability  to  reasonably,  and  in  a  timely 
manner,  process  and  follow-up  on 
inspection  reports  and  other 
information  generated  through 
enforcement-related  activities.  The  State 
or  Tribal  program  must  be  in  a  position 
to  ensure  correction  of  violations  and.  as 
appropriate,  effectively  develop  and 
issue  enforcement  remedies/responses 
to  follow  up  on  the  identification  of 
violations. 

(9)  Compliance  monitoring  and 
enforcement.  A  State  or  Tribal 
compliance  and  enforcement  program 
must  demonstrate  in  its  application  for 
approval  that  it  is  in  a  position  to 
implement  a  compUance  monitoring 
and  enforcement  program.  Such  a 
program  must  ensure  correction  of 
violations,  and  encompass  either 
planned  and/or  responsive  inspections 
and  development/issuance  of  State  or 


Tribal  enforcement  responses  which  are 
appropriate  to  the  violations. 

(b)  Memorandum  of  Agreement.  An 
Indian  Tribe  which  obtains  program 
approval  must  establish  a  Memorandum 
of  Agreement  with  the  appropriate 
Regional  Administrator.  The 
Memorandum  of  Agreement  must  meet 
the  requirements  at  §  745.327(e). 

§745.354    EPA  review  of  State  or  Tribal 
program  applications. 

(a)  EPA  approval. 

(1)  EPA  will  fully  review  and  consider 
all  portions  of  a  State  or  Tribal 
application. 

(2)  Within  180  days  of  receipt  of  a 
complete  State  or  Tribal  application 
containing  all  elements  specified  in  this 
subpart,  H*A  must  authorize  the 
program  or  disapprove  the  application. 
EPA  will  authorize  the  program  only  if 
it  finds  that: 

(i)  The  State  or  Tribal  program  is  at 
least  as  protective  of  human  health  and 
the  environment  as  the  corresponding 
Federal  provisions  at  §§  745.307 
through  745.319. 

(ii)  The  State  or  Tribal  program 
provides  adequate  enforcement. 

(3)  EPA  will  notify  the  State  or  Tribe 
in  writing  of  its  decision  to  authorize  or 
disapprove  the  State  or  Tribal 
application. 

(4)  Upon  authorization  of  a  State  or 
Tribal  program  pursuant  to  this  subpart, 
it  will  be  an  unlawful  act  under  sections 
15  and  409  of  TSCA  for  any  person  to 
fail  or  refuse  to  comply  with  any 
requirements  of  such  program. 

(b)  [Reserved] 

§  745.355    Oversight  and  reporting 
requirements. 

(a)  Oversight.  EPA  will  periodically 
evaluate  the  adequacy  of  a  State  or 
Indian  Tribe's  implementation  and 
enforcement  of  its  authorized  program. 

(b)  Reports.  Beginning  12  months  after 
the  date  of  program  authorization,  the 
primary  agency  for  each  State  or  Indian 
Tribe  must  submit  a  written  report  to 
the  EPA  Regional  Administrator  for  the 
Region  in  which  the  State  or  Indian 
Tribe  is  located.  The  report  must  be 
submitted  at  least  once  every  12  months 
for  the  first  3  years  after  program 
approval.  If  these  reports  demonstrate 
successful  program  implementation,  the 
Agency  will  extend  the  reporting 
interval  to  every  2  years.  If  the 
subsequent  reports  demonstrate 
problems  with  implementation,  EPA 
will  require  a  return  to  annual  reporting 
imtil  the  reports  demonstrate  successful 
program  implementation.  TTie  report 
must  include  the  following  information: 

(1)  Any  significant  changes  in  the 
content,  administration,  or  enforcement 
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of  the  State  or  Tribal  program 
implemented  since  the  previous 
rEfporting  period, 
i  12)  A  Summary  on  Progress  and 
J^CEfoimance  which  summarizes  the 
njsults  of  implementing  the  State  or 
tHbal  lead-based  paint  debris 
management  and  disposal  compliance 
and  enforcement  program,  includmg  a' 
summary  of  the  scope  of  the  regulated 
community  within  the  State  or  faidian 
THbe,  the  inspecticms  condiKted. 
(Mforcement  actions  taken,  omnpliance 
assistance  provided,  and  the  level  of 
msources  committed  by  the  State  or 
kldian  Tribe  to  these  activities. 


(a)  Withdrawal  of  auOumiation.  (1)  If 
A  concludes  that  a  State  or  Tribe  is 

Abt  administering  or  enfaidng  an 
authorized  program  in  cmnpliance  with 
die  standards,  rsgulaticms,  and  other 
Its  of  Title  IV  of  TSCA  and 
part.  EPA  will  notify  the  primary 

for  the  SUte  or  Tribe  in  writing 
indicate  EPA's  intent  to  withdraw 
ithorization  oftbo  program. 

(2)  The  Notice  at  Intent  lo  Withdraw 
Authorization  will  comply  with  the 
Sjwdficationsat  §  745.324(i)(2). 

(3)  Any  actions  taken  by  EPA  related 
to  withdra%ral  of  State  or  Tribal  program 
authorization  will  follow  the  procedures 

ified  at  §  745.324(i)(3)  through 
{7). 

(4)  If  EPA  issues  an  order 
withdrawing  the  authorization  of  a  State 
or  Tribal  program,  EPA  will  establish 
and  enforce  me  provisions  at  §§  745.307 
through  745.319  as  the  Federal  program 
fi6r  that  State  or  Indian  Country.  The 
Federal  program  will  be  established  and 
enforced  as  of  the  effective  date  of  the 
order  withdrawing  authorization  of  the 
State  or  Tribal  program. 

(b)  IReserved] 


or  information  by  instituting  an 
aj^ropriate  action  order  against  the 
violator. 


\ 


74S.368    OverfHIng. 

(a)  Failure  to  impose  adequate 
penalty.  If  EPA  finds  that  a  violator  of 

pij  State  or  Indian  Tribal  lead-based  paint 
i:i|ebris -management  and  disposal 
Urogram  approved  imder  this  subpart 
bas  not  been  adequately  penalized,  EPA 
iwill  notify  the  State  or  Indian  Tribe  of 
'  is  finding.  If  EPA  finds  that  the 
inalty  against  the  violator  has  not  been 
justed  appropriately  within  30  days 
:er  such  notice,  EPA  may  issue  an 
ropriate  administrative  penalty 
ler  against  the  violator. 

(b)  Failure  to  penalize.  If  upon  receipt 
I  any  complaint  or  information  alleging 
r  indicating  a  significant  violation,  a 
Itate  or  Tribal  Program  has  not 

iQommenced  appropriate  enforcement 
action,  EPA  may  act  upon  the  complaint 


States  and  Indian  Tribes  may  seek 
authorizati(m  to  administer  and  enforce 
a  lead-based  paint  drtnris  management 
and  diqiosal  program  under  this  subpart 
effective  on  (insert  date  60  days  after 
date  of  publication  of  the  final  rule  in 
the  Federal  lagiatar]. 
IFR  Doc  96-33326  Filed  12-17-08;  8:45  am) 
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AOPiCr;  Envircmmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

•UMMARV:  EPA  .is  proposing  a  rule 
which  would  suspend  temporarily  the 
applicability  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
Toxicity  Characteristic  (TC)  Rule  (40 
CFR  261.24)  to  dtjbns  generated  during 
lead-based  paint  (LBP)  abatements 
conducted  at  target  housing;  deleading 
projects  conducted  at  public  or 
commercial  buildings:  and  renovation 
or  remodeling  and  demolition  activities 
at  target  housing,  public  buildings,  or 
commercial  buildings.  Instead  of  being 
subject  to  the  TC  Rule.  LBP  debris 
resulting  from  the  above-mentioned 
activities  would  be  subject  to  the 
management  and  disposal  standards 
being  proposed  today  under  Title  IV  of 
the  Toxic  Substances  Control  Act 
(TSCA).  EPA  is  proposing  this 
temporary  suspension  of  the  TC  rule  in 
accordance  with  RCRA  sections 
1006(b)(1)  and  2002  to  avoid 
duplication  and  inconsistent  regulation 
of  LBP  debris  and  to  allow  the  Agency 
sufficient  time  to  assess  whether  any 
RCRA  requirements,  in  addition  to 
TSCA  Title  IV  requirements,  are 
necessary  to  assiue  proper  management 
and  disposal  of  such  debris. 
DATES:  Comments  on  this  proposed  rule 
must  be  submitted  on  or  before  February 
16, 1999. 

ADDRESSES:  Commenters  must  send  an 
original  and  two  copies  of  their 
comments  to:  Docket  Clerk.  Mail  Code 
5305W,  Docket  No.  F-98-LPDP-FFFFF, 


U.S.  Environmental  Protection  Agency, 
401  M  St.,  SW.,  Washington.  DC  20460. 
Comments  should  include  the  docket 
number  F-98-LPDP-FFFFF. 

Hand  deliveries  of  comments  Aould 
be  made  to  the  RCRA  Information 
Center  (RIC),  located  at  Crystal  Gateway 
I,  First  Floor,  1235  Jefferson  Davis 
Highway,  Arlington,  VA.  Comments 
may  also  be  submitted  electronically 
through  the  Internet  to:  rcra- 
dockefBpamail.epa.gov.  Comments  in 
electrcmic  format  ^oold  also  be 
identified  ly  the  docket  numbw  F-98- 
LPDP-FFFFF.  All  electronic  comments 
must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  qiedal  diaracters 
and  any  form  of  enayption. 
Commenters  should  not  submit 
electrtmically  ainr  confidential  business 
information  (CBI).  An  original  and  two 
copies  of  CBI  must  be  sulxnitled  under 
aeperate  cover  to:  RCRA  CBI  Document 
Control  Officer,  Office  of  Solid  Waste 
(5305W),  EnvironmenUl  Protection 
Agency.  401 M  St..  SW.,  Washington, 
DC  20460.  For  additicmal  information 
on  electronic  submissions  refer  to  Unit 
Vn.  of  the  preambfe. 

FOR  FURTHBt  WTORMATION  CONTACT:  For 
general  information  about  this  proposed 
rule,  contact  the  RCRA  Hotline.  Office 
of  Solid  Waste,  U.S.  Environmental 
Protection  Agency,  Washin^on,  DC 
20460,  (800)  424-9346  (toll  free);  TDD 
(800)  553-7672  (hearing  impaired):  in 
Washington,  DC  metropolitan  area  the 
number  is  (703)  412-9810:  TDD  (703) 
486-3323  (hearing  impaired). 

For  technical  information  on  this 
proposed  rule,  contact  Ms.  Rajani  D. 
Joglekar  in  the  Office  of  Solid  Waste  at 
(703)  308-8806:  and  for  technical 
information  on  the  proposed  TSCA  Title 
IV  disposal  and  management  standards, 
contact  Tova  Spector  in  the  Office  of 
Pollution  Prevention  and  Toxics  at  (202) 
260-3467.  To  obtain  copies  of  the 
reports  or  other  materials  referred  to  in 
this  proposal,  contact  the  RCRA  Docket 
at  the  telephone  nimiber  or  address 
listed  above. 

suppi.Be«rARY  mformation: 
Rsnilated  Entities 

Entities  potentially  regulated  by  this 
action  include: 


Category 

Fxampies  of  Regulated 
Entities 

Attatement 
Industiy 

Firms  contracted  to  abate 
lead-t>ased  paint  in  target 
housing  and  put>iic  and 
oommercial  txiildings 
wt)ere  Ovkken  under  ttte 
age  of  fr  may  t>e  exposed 
to  lead  hazards. 
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Category 

Examples  of  Regulated 
Entities 

Renovation 

and 
Remodeling 
Industry 

Firms  involved  in  renovation 
and  remodeling  of  resi- 
dences and  other  buildings 
where  lead-based  paint 
debris  may  be  generated. 

Demolition 
Industry 

Firms  involved  in  demolition 
activities  where  demolition 
waste  may  contain  lead- 
based  paint  debris. 

The  preceding  table  is  not  intended  to 
be  exhaustive,  but  rather  provides  a 
guide  for  readers  regarding  entities 
likely  to  be  regulated  by  this  action. 
This  table  lists  the  types  of  entities  that 
EPA  is  now  aware  could  potentially  be 
regulated  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  regulated.  To  determine  whether  you 
are  affected  by  this  regulatory  action, 
you  should  carefully  examine  the 
applicability  criteria  in  Unit  V.  of  this 
preamble.  If  you  have  any  questions 
regarding  the  applicability  of  this 
section  to  a  particular  entity,  consult  the 
person  listed  for  technical  information 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

I.  Background 

A.  The  Hazards  of  Lead-Based  Paint 

Lead  poisoning  is  the  most  common 
environmental  health  problem  affecting 
young  children  in  the  United  States. 
The  Centers  for  Disease  Control  has 
estimated  that  up  to  900.000  children, 
or  about  4.4%  of  children  under  the  age 
of  6,  may  have  unacceptably  high  levels 
of  lead  in  their  blood  (Ref.  1).  High 
levels  of  lead  impair  mental  and 
cognitive  development  and  physical 
growth,  and  can  cause  neurobehavioral 
disorders.  Among  the  other  risks  to 
human  health  presented  by  LBP  hazards 
is  neonatal  mortality  due  to  the 
exposure  of  pregnant  women  to  lead 
and  adverse  neurological  effects  in 
infants  and  children.  59  FR  45900-01 
(September  2, 1994).  There  is  also  some 
indication  that  lead  exposure 
contributes  to  high  blood  pressure  in 
adults.  Lead  has  no  known  use  in  the 
body  and  is  difficult  to  remove  from 
blood  and  bones  in  cases  where  medical 
intervention  is  necessary. 

The  primary  route  of  exposure  to  lead 
in  young  children  is  the  ingestion  of 
dust,  paint  chips,  and  soil  contaminated 
by  lead  from  deteriorated  paint  surfaces 
of  walls,  doors,  and  windows.  Although 
lead  was  banned  from  residential  paint 
in  1978  (when  the  amount  of  lead  in 
paint  was  above  0.06%  lead  by  weigljt). 


more  than  half  the  housing  stock  (an 
estimated  64  million  pre-1980  homes) 
still  contains  some  lead-based  paint 
(LBP)  (Ref.  2).  The  Lead-Based  Paint 
Hazard  Reduction  and  Financing  Task 
Force  estimates  that  between  5  and  15 
million  housing  units  contain  LBP 
hazards  (Ref.  3). 

In  response  to  health  threats  posed  by 
LBP,  Congress  enacted  the  Residential 
Lead-Based  Paint  (LBP)  Hazard 
Reduction  Act  of  1992  (hereafter 
referred  to  as  Title  X  or  the  Act)  as  Title 
X  of  the  Housing  and  Community 
Development  Act  of  1992.  The  Act 
amended  TSCA  by  adding  a  new  Title 
IV,  which,  among  other  things,  provides 
EPA  with  the  authority  to  promulgate 
standards  to  govern:  (1)  the  training  and 
certification  of  individuals  engaged  in 
LBP  activities;  (2)  the  accreditation  of 
training  programs;  and  (3)  the  process 
by  which  LBP  activities,  including 
abatements,  are  conducted  by  certified 
individuals  (15  USC  section  2682(a)(1)). 

As  a  result  of  the  enactment  of  The 
LBP  Act  of  1992,  there  is  an  increasing 
effort  to  reduce  the  hazards  posed  by 
LBP  in  residential  housing  and  other 
buildings.  Although  there  are  a  number 
of  methods  to  reduce  LBP  exposure, 
abatements  (which  under  TSCA  Title  IV 
involve  any  set  of  measures  designed  to 
permanently  eliminate  LBP  hazards)  are 
typically  conducted  in  situations  where 
LBP  exposure  has  resulted  in  elevated 
blood  lead  levels  in  children.  EPA 
expects  that  abatements  in  target 
housing  (defined  in  TSCA  as  any 
housing  constructed  prior  to  1978, 
except  any  O-bedroom  housing  or 
dwelling  for  elderly  or  persons  with 
disabilities  (unless  any  child  age  6  years 
or  under  resides  or  is  expected  to  reside 
in  such  housing  for  the  elderly  or 
person  with  disabilities)),  may  increase. 
Abatement  efforts  result  in  the 
production  of  waste  which,  as  explained 
in  more  detail  below,  would  potentially 
be  subject  to  overlapping  regulatory 
controls  under  RCRA  Subtitle  C  and 
TSCA  Title  IV. 

The  Agency  has  spent  considerable 
resources  working  with  health 
specialists,  environmental  groups,  the 
lead  abatement  industry,  and  state  and 
local  governments  to  develop  regulatory 
options  to  expedite  the  conduct  of  lead 
abatement  activities  so  that  risks  to 
children  from  lead  poisoning  will  be 
permanently  and  expeditiously 
eliminated.  EPA  believes  that  there  is  an 
overwhelming  consensus  to  act  as 
quickly  as  possible  to  reduce  risks 
resulting  from  lead  exposure  to  young 
children. 

The  Lead-Based  Paint  Hazard 
Reduction  and  Financing  Task  Force, 
representing  the  spectrum  of  interests 


affected  by  lead-based  paint  issues, 
released  final  recommendations  on 
evaluating  and  reducing  lead-based 
paint  hazards  in  private  housing  on  July 
11, 1995,  in  a  report  entitled  Putting  the 
Pieces  Together:  Controlling  Lead 
Hazards  in  the  Nation's  Housing  (Ref. 
4).  In  addition,  in  a  letter  to  EPA 
Administrator  Carol  Browner  dated 
April  13, 1994,  the  Task  Force 
specifically  recommended  that  the 
Agency,  "shift  regulation  of  discarded 
architectural  components  from  the 
hazardous  waste  regulatory  program  to 
a  tailored  management  program  imder 
TSCA  Section  402/404"  (Ref.  3).  The 
Agency  has  given  substantial  weight  to 
these  recommendations  in  the 
development  of  today's  proposals  as 
they  are  supported  by  a  broad  range  of 
groups  and  interests  affected  by  lead- 
based  paint  activities  and  regulations. 
EPA  has  developed  a  regulatory 
approach  it  believes  will  both  speed  the 
conduct  of  lead  abatement  and 
deleading  activities  (by  lowering  costs) 
and,  at  the  same  time,  ensure  that  LBP 
debris  is  managed  and  disposed  of  in  an 
environmentally  safe  manner. 

B.  Impetus  for  Today's  Rulemaking 

One  of  EPA 's  primary  purposes  in 
developing  this  regulatory  approach  for 
this  proposed  RCRA  TC  Rule  temporary 
suspension,  and  the  companion 
proposed  TSCA  management  and 
disposal  standards  (issued  elsewhere  in 
today's  Federal  Register),  is  to  address 
obstacles  to  the  conduct  of  LBP 
abatements  in  target  housing  and  child- 
occupied  facilities,  such  as  schools  and 
day-care  centers.  The  Agency's  analysis 
of  the  risk  of  alternative  disposal 
facilities  also  examined  the  risk  of 
disposing  LBP  debris  resulting  from 
other  activities.  Because  the  Agency  has 
concluded  that  the  disposal  of  LBP 
debris  (no  matter  what  the  origin)  in 
certain  solid  waste  disposal  facilities, 
such  as  construction  and  demolition 
landfills,  is  safe,  reliable,  effective,  and 
protective  of  human  health  and  the 
environment,  EPA  has  decided  to 
extend  the  coverage  of  today's  RCRA 
and  TSCA  proposed  rules  to  LBP  debris 
generated  during  lead-based  paint 
abatement,  deleading,  demolition, 
renovation,  and  remodeling  projects  in 
all  target  housing,  public  and 
commercial  buildings.  EPA  believes  it  is 
important  to  provide  a  clear  and 
consistent  regulatory  environment  for 
those  who  conduct  these  activities 
which  generate  almost  identical  LBP 
debris. 
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: .  RCRA  Subtitle  C  and  the  Toxidty 
<  juuvcteristic  Rule 

Subtitle  C  of  RCRA,  42  U.S.C.  6921- 
)8b,  establishes  a  comprehensive 
irogram  for  the  regulation  of  hazardous 
)  raste.  In  enacting  RCRA,  however, 
'  ongress  did  not  set  forth  a  list  of 
]|azardous  wastes  nor  provide  a  specific 
;^st  for  determining  whether  a  waste  is 
hazardous.  Instead,  in  RCRA  section 
1004(5),  Congress  defined  "hazardous 
raste"  broadly  as  a  "solid  waste"  which 
lay  . . .  pose  a  substantial  present  or 
jtential  hazard  to  hiunan  health  or  the 
ivironment  when  improperly  treated, 
^red,  transported,  disposed,  or 
(^therwise  managed."  Under  RCRA 
Section  3001(a),  EPA  is  responsible  for 
defining  which  solid  wastes  are 
jhazardous  by  either  identifying  the 
characteristics  of  hazardous  waste  or  by 
'listing  particular  hazardous  wastes, 
i  In  response  to  the  Congressional 

Directive  in  RCRA  section  3001(a),  EPA 
dopted  a  two  part  definition  for 
identified  and  listed  "hazardous 
wastes"  (45  FR  33084,  May  19, 1980). 
First,  EPA  published  lists  of  specific 
hazardous  wastes,  in  which  Q'A 
described  the  wastes  and  assigned  a 
"waste  code"  to  each  of  them  (40  CFR 
part  261,  subpart  D).  These  wastes  are 
known  as  "listed"  hazardous  wastes  and 
fre  subject  to  regulations  under  Subtitle 
C  (See  40  CFR  part  262,  264-268,  and 
^70).  Second,  the  Agency  identified  fovi 
I  :haracteristics  of  hazardous  waste  that 
ire  subject  to  measurement:  ignitability, 
:orrosivity,  reactivity,  and  toxicity  (See 
45  FR  33121-22,  May  19, 1980).  Any 

^lid  waste  exhibiting  one  or  more  of 
ese  characteristics  is  a  "characteristic 
hazardous  waste"  subject  to  regulation 

der  RCRA  Subtitle  C  (See  40  CFR 
262,  264  to  268,  and  270). 

To  measure  objectively  the  "toxicity" 
„iterion  for  determining  whether  a 
[waste  exhibits  the  characteristic  of 
toxicity  under  RCRA  Subtitle  C,  EPA 
Das  established  the  Toxicity 
Characteristic  Leaching  Procedure 
(TCLP)  test  as  part  of  the  Toxicity 
Characteristic  (TC)  rule  (55  FR  11798, 
March  29, 1990).  The  TC  rule  added  25 
'Organic  chemicals  to  the  original  list  of 

Exic  constituents  of  concern  (primarily 
etals,  including  lead)  and  established 
..gulatory  levels  for  these  organic 
chemicals. 

Under  the  TC  rule,  a  waste  may  be  a 
hazardous  waste  if  any  chemicals  listed 
in  the  rule,  such  as  lead,  are  present  in 
leachate  irom  the  waste  (generated  bom 
use  of  the  TCLP)  at  or  above  the 
q>ecified  regulatory  levels  (40  CFR 
261.24).  The  overall  effect  of  the  TC  rule 
was  to  subject  additional  solid  wastes  to 


regulatory  control  under  the  hazardous 
waste  provisions  of  Subtitle  C  of  RCRA. 

Under  the  TC  rule,  generators  of  solid 
waste  must  either  use  their  knowledge 
or  perform  the  TCLP  test  using  a 
representative  sample  of  the  waste  as 
generated  to  determine  if  the  waste 
exhibits  the  toxicity  characteristic  for 
lead,  llie  regulatory  level  for  lead  in  the 
waste  extract  (i.e.,  leachate)  is  5 
milligrams  per  liter  (mg/L).  If  imder  the 
TCLP  test,  the  leachate  extracted  £rom 
waste  contains  lead  at  5  mg/L  or  higher, 
then  the  waste  is  a  "characteristic" 
hazardous  waste,  and  the  generator 
must  comply  with  the  applicable  RCRA 
Subtitle  C  requirements  in  40  CFR  parts 
262  throu^  266,  268,  and  270. 

Ciurently,  like  any  other  lead- 
containing  waste,  the  TC  rule  applies  to 
waste  (including  debris)  fix>m 
construction,  demolition,  and 
renovation  activities,  and  waste 
(including  debris)  bom  LBP  abatement 
activities.  The  generator  of  lead- 
containing  waste  must  make  a  RCRA 
hazardous  waste  determination  to 
identify  whether  it  is  characteristically 
hazardous  and,  thus,  whether 
management  as  a  hazardous  waste  is 
required. 

m.  The  TSCA  Title  IV  Proposed  Role 

As  explained  in  detail  in  the 
companion  proposal  published 
elsewhere  in  today's  Federal  Register, 
Title  IV  of  TSCA  provides  EPA  writh  the 
authority  to  promulgate  regulations 
which  address  the  management  and 
disposal  of  LBP  debris.  In  accordance 
with  that  authority,  EPA  is  proposing  a 
rule  under  TSCA  sections  402  and  404 
which  would  establish  management  and 
disposal  standards  for  "LBP 
architectural  component  debris"  from 
abatement,  deleading,  renovation,  and 
remodeling,  and  "demolition  debris" 
from  target  housing,  and  public  and 
commercial  buildings  (collectively 
referred  to  as  "LBP  debris").  Under  the 
TSCA  Title  IV  rule,  EPA  is  specifying 
that  such  LBP  debris  must  be  disposed 
of  in:  (1)  Construction  and  demolition 
landfills  as  defined  at  proposed 
§  745.303;  (2)  a  landfill  subject  to  the 
requirements  in  40  CFR  part  257, 
subpart  B,  applicable  to  non-municipal, 
non-hazardous  waste  disposal  units 
receiving  conditionally  exempt  small 
quantity  generator  waste  (as  defined  in 
40  CFR  261.5);  (3)  a  hazardous  waste 
disposal  facility  that  is  permitted  under 
40  CFR  part  270;  (4)  a  hazardous  waste 
disposal  facility  authorized  to  manage 
hazardous  waste  by  a  State  that  has  a 
hazardous  waste  management  program 
approved  under  40  CPR  part  271;  or  (5) 
a  hazardous  waste  treatment,  storage, 
and  disposal  facility  that  has  qualified 


for  interim  status  to  manage  hazardous 
waste  imder  RCRA  section  3005(e).  For 
a  nimiber  of  reasons  discussed  in  the 
preamble  of  the  TSCA  proposed  rule 
(see  Unit  V.  "Analytical  Basis  for 
Landfill  Disposal  Options"  for  details), 
EPA  believes  that  these  disposal  options 
for  LBP  debris  are  safe,  reliable,  and 
effective  as  required  under  TSCA 
section  402(a)(1).  (The  preamble  to  the 
TSCA  Title  IV  proposal  also  requests 
comment  on  the  appropriateness  of 
disposing  LBP  debris  in  Mimicipal 
Solid  Waste  Landfills  operated  in 
compliance  with  40  CFR  part  258 
requirements.) 

EPA  has  included,  in  the  TSCA  Title 
IV  proposed  rule,  the  following 
prohibitions:  (1)  No  application  of  LBP 
debris  as  mulch,  ground  cover,  or  fill 
material  (e.g.,  after  shredding  or 
grinding)  without  first  removing  the 
LBP  sud^  that  the  remaining  material 
contains  no  visible  signs/traces  of  paint; 
(2)  no  transfer  for  reuse  of  LBP  debris 
with  a  specified  level  of  deteriorating 
paint  (e.g.,  as  a  building  or  structural 
component  or  artifact)  xmless  the  LBP  is 
encapsulated  or  removed  such  that  the 
remaining  material  does  not  pose  a  LBP 
hazard;  (3)  no  transport  of  LBP  debris  in 
open,  xmcovered  vehicles;  (4)  no  storage 
of  LBP  debris  prior  to  disposal  for  any 
period  exceeding  180  days,  and  after  72 
hours  following  waste  generation  such 
storage  must  include  use  of  an  access 
limitation,  such  as  a  receptacle,  covered 
dumpster,  barrier,  or  fence;  (5) 
notification  and  recordkeeping 
requirements;  and  (6)  no  reclamation  or 
burning  of  LBP  debris  for  lead  or  for 
energy  except  at  facilities  meeting 
specified  Clean  Air  Act  standards.  EPA 
believes  that  these  prohibitions  and 
management  standards  are  appropriate 
because  they  are  protective  of  human 
health  and  the  environment,  and  they 
ensure  that  management  and  disposal  of 
LBP  debris  are  conducted  in  a  sale, 
reliable,  and  effective  manner.  For 
further  information  about  the 
management  and  disposal  standards 
EPA  is  proposing,  see  the  companion 
TSCA  proposed  rule  in  today's  Federal 
Register. 

IV.  Basis  for  the  Temporary  Suspension 
of  the  TC  Rule 

A.  Purpose  of  the  Proposed  Temporary 
Suspension 

The  purpose  of  today's  proposed 
temporary  suspension  of  the  TC  rule  for 
LBP  debris  is  to  ensiue  that  abatements, 
deleading,  remodeling  and  renovation, 
and  demolition  activities  where  LBP  is 
present  are  conducted  expeditiously 
and  that  management  and  disposal  of 
LBP  debris  from  these  activities  are 
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governed  by  appropriate  standards. 
Since  enactment  of  the  Lead-Based 
Paint  Poisoning  Prevention  Act,  as 
amended  by  the  McKinney  Homeless 
Assistance  Act,  42  U.S.C.  4822,  and 
TSCA  Title  IV,  as  part  of  the  LBP  Act 
of  1992,  there  has  been  a  significant 
increase  in  abatement  activities  in 
public  housing  and  target  housing. 
These  activities  result  in  the  production 
of  large  amounts  of  solid  waste 
containing  LBP. 

Based  on  a  1992  study  of  LBP  waste, 
EPA  concluded  that  because  of  the  high 
lead  content  in  some  paint  used  in 
residences  built  before  1978,  certain 
LBP  waste  components  (including 
painted  architectural  debris)  may 
sometimes  be  a  RCRA  hazardous 
characteristic  waste,  and  that  additional 
confirmatory  analysis  would  be 
necessary  (Ref.  5).  To  comply  with 
RCRA  Subtitle  C  regulations,  contractors 
conducting  abatements  at  Housing  and 
Urban  Development  (HUD)  housing 
units  reportedly  have  been  TCLP  testing 
LBP  waste  and,  if  the  waste  "fails"  the 
TCXP,  have  managed  it  according  to  the 
RCRA  hazardous  waste  management 
requirements. 

HUD.  State  public  housing  authorities 
(e.g.,  Maryland  and  Massachusetts),  and 
advocacy  groups  (e.g.,  Alliance  to  End 
Childhood  Lead  Poisoning  and  the 
National  Center  for  Lead  Safe  Housing), 
have  argued  against  the  applicability  of 
the  TC  rule  (and  all  of  the  RCRA 
Subtitle  C  hazardous  waste 
requirements  which  flow  from  a 
"failure"  of  the  TCLP  test)  to  LBP  waste. 
They  argue  that  the  applicability  of 
RCRA  Subtitle  C  requirements  results  in 
significant  Interference  with  abatement 
activities  in  target  housing,  and  that 
such  interfiBrence  is  contrary  to  the 
intent  of  Congress  in  enacting  Title  X  of 
the  Housing  and  Community 
Development  Act  of  1992  (which 
amended  TSCA  by  adding  a  new  Title 
IV). 

The  stakeholders  mentioned  above 
have  provided  a  variety  of  reasons 
explaining  why  applicability  of  the  TC 
rule  and  RCRA  Subtitle  C  interferes 
with  LBP  abatement  efforts.  Among  the 
reasons  are:  (1)  Technical  difficulties  in 
sampling  of  certain  types  of  LBP  debris, 
e.g.,  doors,  windows,  and  other 
structural  components;  (2)  uncertainty 
about  conducting  the  TCLP  test  on  LBP 
waste  and  about  reproducibility  of  test 
results;  and  (3)  the  high  cost  of 
compliance  with  RCRA  hazardous  waste 
standards  in  cases  where  the  LBP  debris 
fails  the  TCLP  test.  The  result  is  that 
certain  LBP  abatement  and  deleadinjg 
projects  do  not  occiu'  or  are  delayed  due 
to  the  lack  of  sufficient  fimds.  EPA 


addresses  each  of  these  issues  in  Unit 
IV.B.  of  this  preamble. 

B.  Available  Information  on  the  Scope 
of  the  Problem  and  Impacts  of  RCRA 
Subtitle  C 

1.  Difficulties  in  conducting  the  TCLP 
test.  EPA  has  received  comments 
indicating  difficulties  in  obtaining  a 
representative  sample  of  heterogenous 
waste  material  such  as  LBP  debris 
(made  up  of  painted  doors  and 
windows,  plaster  boards,  and  other 
painted  architectural  components)  from 
abatement,  renovation  and  remodeling, 
or  demolition  activities  and  conducting 
the  TCLP  test.  The  sampling  methods 
described  in  EPA's  laboratory  testing 
method  manual,  SW-846,  largely  focus 
on  homogenous  waste  materials,  and  are 
not  well  suited  for  sampling  LBP  debris 
such  as  door  frames,  windows,  shelves, 
and  banisters.  EPA  has  received  several 
inquiries  concerning  how  to  obtain  a 
representative  sample  of  LBP 
architectiual  component  debris.  Because 
of  the  difficulty  in  sampling 
heterogeneous  waste  and  the  lack  of  a 
standardized  sampling  methodology, 
stakeholders  argue  that  TCLP  results  for 
such  waste  are  inconsistent  and  not 
reproducible. 

EPA  acknowledges  the  difficulties 
that  may  arise  in  attempting  to  prepare 
a  sample  to  conduct  the  TCLP  test  on 
LBP  architectiuBl  component  waste.  To 
address  some  of  these  difficiUties,  EPA 
completed  a  residential  LBP 
architectural  component  debris  study. 
The  intent  was  threefold:  (1)  To  develop 
heterogenous  waste  sampUng  and  TCLP 
sample  preparation  protocols;  (2)  to 
obtain  additional  TC  analysis  data  to 
substantiate  earlier  EPA  study  results; 
and  (3)  to  subject  waste  samples  to  both 
the  TCLP  (which  simulates  leaching 
when  waste  is  disposed  of  in  a 
mimicipal  landfill)  and  the  Synthetic 
Precipitation  Leaching  Procediu« 
(which  simulates  lead^ing  when  waste 
is  disposed  of  in  landfills  other  than  a 
municipal  landfill,  such  as  construction 
and  demolition-"C&D"  landfills)  (Ref. 
6). 

A  1992  EPA  study  identified  three 
major  categories  of  waste  produced 
during  abatements:  filtered  wash  water, 
solid  architectural  debris,  and  plastic 
sheets  Jind  tape  used  to  cover  floors  and 
other  surfaces  (Ref.  5).  The  study 
concluded  that  filtered  wash  water  is 
generally  nonhazardous.  The  results  for 
solid  architectiual  debris  demonstrated 
that  debris  tended  to  fail  the  TCLP  when 
the  lead  in  the  paint,  as  measured  by 
Atomic  Absorption  Spectrometry  (AAS) 
exceeds  4  mg/cm^.  (Note:  TCLP  failure 
in  the  study  was  not  well-correlated 
with  results  of  on-site  testing  of  lead 


levels  in  paint  using  an  XRF  device.) 
Generators  often  experience  difficulties 
when  sampling  and  conducting  the 
TCLP  test  on  solid  architectiual  debris 
waste.  The  study's  fiailure  rate  for  plastic 
sheeting  tended  to  depend  on  the 
abatement  method.  For  example, 
removal  and  replacement  tended  to 
generate  nonhazardous  plastic  sheeting, 
but  use  of  a  heat  gun  tended  to  result 
in  the  sheeting  failing  the  TCLP.  Sudi 
material  can  properly  be 
decontaminated  (e.g.,  vacuuming  of  dust 
and/or  washing)  prior  to  disposal.  The 
study  also  noted  that  other  categories  of 
waste,  such  as  sludges  and  LBP  chips, 
often  exceed  the  RCRA  TC  rule 
regulatory  limit. 

As  discussed  in  Unit  IV.D,  of  the 
companion  proposal  titled 
"Management  and  Disposal  of  Lead- 
Based  Paint  Debris"  published 
elsewhere  in  today's  Federal  Register, 
the  TCLP  results  for  LBP  debris  are  not 
reproducible  primarily  due  to 
difficulties  in  obtaining  a  representative 
sample.  Also,  even  if  a  representative 
sample  is  taken,  difficulties  exist  when 
preparing  and  obtaining  a  sample  for  the 
TCLP  analysis.  These  difficulties  may  be 
creating  disincentives  to  LBP  abatement 
and  other  lead  hazard  reduction 
activities  that  generate  LBP  debris. 

EPA  intends  to  study  these  sampling 
and  analytical  difficulties  further  and 
assess  whether  questions  concerning  the 
consistency  and  validity  of  TCLP  results 
on  LBP  ardiitectiual  components  can  be 
resolved  during  the  pendency  of  the 
temporary  suspension. 

2.  Economic  impacts  of  Subtitle  C 
regulation  on  LBP  abatements.  It  is  clear 
that  RCRA  Subtitle  C  regulation  of  LBP 
debris  resulting  from  abatements, 
deleading.  renovation,  remodeling,  and 
demolition  can  potentially  increase  the 
costs  of  conducting  such  activities.  The 
primary  sources  of  these  increased  costs 
are  the  RCRA  Subtitle  C  treatment  and 
disposal  requirements  that  apply  if  LBP 
debris  foils  the  TCLP.  (In  addition, 
waste  sampling  and  analysis  costs  are 
approximately  $100  per  sample  for 
TCLP  analysis.)  For  waste  which  Is 
determined  to  be  hazardous,  the  cost  of 
treatment  and  disposal  (including 
transportation)  can  be  quite  high  (EPA 
estimates  approximately  $316  per  ton), 
assuming  full  compliance  (Ref.  7). 
Individuals  imdertaking  abatements  and 
deleadings  do  not  necessarily  know 
when  begiiming  a  project  if  the  waste 
will  require  management  as  a  hazardous 
waste,  but  they  must  account  for  this  . 
possibility  in  their  cost  estimates.  These 
RCRA  Subtitle  C  testing,  treatment,  and 
disposal  costs  may  contribute  to  the 
decision  not  to  conduct  an  abatement 
project  (Ref.  7). 
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Among  abatement  waste  categories, 
'.  JBP  architectural  components  are  the 
ii^ain  source  of  large-volume  waste. 
I  ^er  abatement  wastes  (such  as  LBP 
1 4iips  and  dust,  treatment  residues  and 
tifaste  water,  and  worker  equipment  and 
I  :|othing)  are  generally  generated  in 
aller  quantities.  Moreover,  these 
er  types  of  abatement  wastes  are 
latively  easy  to  sample  and  analyze 
ith  reproducible  results),  and,  even  if 

dous;  generators  can  manage  the 
astes  without  excessive  costs  (because 
smaller  volumes). 
As  noted  above.  RCRA  Subtitle  C 

itment  and  disposal  costs  are 
proximately  $316  per  ton  (of  this 
;6tal,  approximately  $86  per  ton  is  for 
transportation)  as  compared  with  an 
estimated  cost  of  $37.20  per  ton  based 
new  United  States  Forest  Service 

tipping  fees  survey,  to  dispose  of 
P  debris  in  a  construction  and 
emolition  landfill  (a  solid, 
lonhazardous  waste  landfill  defined  in 
ay's  TSCA  proposal  that  generally  * 
pts  construction  wastes),  including 
mpliance  with  the  management 
mtrols  in  today's  proposal.  Thus,  for 
B  disposal  of  100  tons  of  debris  from 
LBP  abatement.  Subtitle  C 
juirements  would  cost  $31,600  as 
Upposed  to  the  $3,720  it  would  require 
m  dispose  of  the  waste  in  .a  construction 
'and  demolition  facility  in  compliance 
writh  today's  proposed  standards  (Ref. 

7). 
EPA  believes  that  the  higher  costs 

sedated  with  RCRA  Subtitle  C  may 
der  LBP  abatements  and  deleadings 
im  being  conducted.  The  Agency  has 
lived  submissions  from  members  of 
e  public,  including  a  number  of  State 
governments,  indicating  that  the  cost  of 
(tomplying  with  RCRA  Subtitle  C 
hazardous  waste  regulations  interferes 

th  or  in  many  cases  halts  the  conduct 
if  LBP  abatements  (Ref.  7). 
3.  Conclusions  and  areas  for  further 
>nsideration.  Given  the  demonstrated 
isks  that  LBP  poses  and  the  clear 
ingressional  intent  for  risks  from  LBP 
azards  to  be  reduced,  the  Agency 
believes  that  it  is  appropriate  to  assess 
the  adverse  impacts  that  RCRA  Subtitle 
C  regulations  may  have  on  LBP 
iibatement.  deleading,  renovation, 
1  emodeling,  and  demolition  activities 
ind  decide  what  (if  any)  RCRA  Subtitle 
Z  regulation  is  necessary  once  the  TSCA 
Title  IV  regulations  take  effect.  Because 
indicati(His  are  that  the  applicability  of 
the  TC  rule  and  all  other  Subtitle  C 
requirements  may  interfere  with  lead 
hazard  reduction  activities  and  may  not 
be  necessary  to  protect  human  health 
tod  the  environment  bom  LBP  d^ris 
disposal.  EPA  is  proposing  this 
emporaiy  suspension. 


Moreover,  under  current  RCRA 
requirements,  all  LBP  debris  (if  not 
derived  from  a  household)  is  not  treated 
equally.  Some  LBP  debris,  specifically, 
debris  which  fails  the  TCLP  for  lead,  is 
subject  to  the  strict  and  costly 
requirements  of  RCRA  Subtitle  C.  At  the 
same  time,  LBP  debris  (if  not  derived 
fi-om  a  household)  which  passes  the 
TCLP  or,  using  generator's  knowledge 
has  been  determined  to  be 
nonhazardous,  remains  non-hazardous 
solid  waste  and  generally  may  be 
disposed  of  in  any  solid  waste  disposal 
facility  which  meets  the  requirements  in 
the  open  dumping  criteria  which  EPA 
promulgated  in  1979  (40  CFR  part  257, 
subpart  A). 

However,  any  LBP  debris  which 
passes  the  TCLP  test  (i.e.,  which  is 
identified  as  nonhazardous)  is  not 
currently  subject  to  any  management 
standards  under  RCRA  Subtitle  D 
similar  to  that  being  proposed  under 
TSCA  today.  These  new  TSCA 
management  standards  (e.g.,  access 
control  during  debris  storage,  covering 
of  trucks  used  in  shipping  debris  for 
recycling  or  disposal)  take  into  account 
the  risks  that  LBP  debris  may  pose  to 
humans,  particularly  children,  even  if 
the  debris  passes  the  TCLP  test. 

During  tne  development  of  this 
proposal,  it  has  become  clear  to  the 
Agency  that  the  unequal  management 
and  disposal  standards  for  LBP  debris 
under  RCRA  are  inappropriate.  In  cases 
where  LBP  debris  is  determined  to  be 
hazardous,  the  Agency  now  believes 
that  RCRA  Subtitle  C  management  and 
disposal  requirements  for  LBP  debris  are 
unnecessarily  strict  and  costly.  On  the 
other  hand,  LBP  debris  that  is  found  to 
be  nonhazardous  is  not  subject  to  the 
RCRA  Subtitle  C  management 
requirements  (i.e.,  land  disposal 
restrictions  requiring  treatment  and 
disposal  as  a  RCRA  hazardous  waste). 
Thus,  in  cases  where  LBP  debris  passes 
the  TCLP  or  is  determined  throu^ 
knowledge  to  be  nonhazardous, 
management  and  disposal  occurs 
according  to  solid  waste  management 
regulations  aiid  disposal  occxirs  at  solid 
waste  landfills  accepting  such  waste  for 
disposal. 

llie  TSCA  standards  being  proposed 
today  represent  a  common  sense 
approach  to  management  and  disposal 
of  LBP  debris  which  addresses  the 
problems  associated  with  RCRA 
regulation  of  LBP  debris.  This  proposal 
to  suspend  the  TC  rule,  combined  with 
the  TSCA  proposal  issued  today,  would 
afford  equal  and  appropriate 
management  and  disposal  standards  for 
all  LBP  debris. 

Although  EPA  believes  there  is 
sufficient  information  to  propose  this 


temporary  suspension  of  the  TC  rule  for 
LBP  debris,  the  Agency  plans  to  proceed 
to  analyze  in  greater  detail  the  concerns 
that  members  of  the  public,  including 
States,  have  raised  concerning  the 
degree  to  which  RCRA  Subtitle  C 
requirements  may  impede  or  frustrate 
LBP  abatements  in  target  housing, 
public  and  commercial  buildings.  While 
the  temporary  TC  suspension  is  in 
effect,  EPA  will  study  further  related 
issues  such  as:  (1)  are  LBP  abatements  . 
and  deleading  projects  occurring  on  a 
more  frequent  and  expeditious  basis 
because  LBP  debris  is  temporarily  not 
subject  to  RCRA  hazardous  waste 
requirements;  and  (2)  whether  any 
ROIA  Subtitle  C  requirements  are 
needed  to  supplement  the  TSCA  Title 
IV  standards. 

As  indicated  in  the  Agency's 
proposed  Hazardous  Waste 
Identification  Rule  (HWIR),  EPA  is 
considering  reevaluation  of  the  TC 
regulatory  level  for  lead  (see  60  FR 
66406,  December  21, 1995).  Since 
promulgation,  of  the  TC  rule,  EPA  has 
become  aware  of  a  number  of  factors 
which  have  prompted  the  Agency  to 
consider  initiating  a  re-evaluation  of  the 
5  mg/L  TC  level  for  lead.  First,  the 
human  health  risk  evaluation  for  lead 
has  changed  since  EPA  promulgated  the 
TC  rule,  resulting  in  the  action  level  (on 
which  the  TC  is  based)  for  lead  being 
reduced  from  50  parts  per  billion  (ppb) 
to  15  ppb.  Second,  EPA  has  developed 
a  constituent-specific  Dilution 
Attenuation  Factor  ("DAF")  of  5,000  for 
lead  leaching  under  different  disposal 
scenarios  (suggesting  that  lead  generally 
moves  slowly  in  the  subsiuface 
environment  except  in  specific 
hydrogeologic  situations)  which  differs 
firam  the  generic  DAF  of  100  used  in  the 
TC  rule  (See  Unit  V.  of  the  TSCA 
proposed  rule  preamble  published 
elsewhere  in  today's  Federal  Register 
for  a  discussion  of  the  lead  DAF).  Third, 
EPA  has  developed  a  multi-pathway, 
multi-media  exposure  risk  assessment 
model  that  allows  consideration  of 
exposure  pathways  in  addition  to 
groimd  water  contamination  (which  was 
the  pathway  considered  in  the  TC  rule). 
(Available  data  suggest  that  some  of  the 
other  pathways  may  be  more  riskier 
than  the  ground  water  exposure 
pathway.) 

EPA  recognizes  that  the  TC  level  for 
lead  is  a  matter  of  considerable  interest 
to  the  public  and  has  initiated  efforts  to 
review  management  of  lead-bearing 
waste  and  other  related  studies  (e.g., 
lead  leaching).  In  the  meantime,  given 
the  other  factors  discussed  above,  EPA 
has  decided  to  propose  a  temporary 
suspension  of  the  "TC  rule  for  LBP  debris 
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and  new  standards  under  TSCA  for  the 
management  and  disposal  of  LBP  debris. 

C.  Alternative  Approaches 

Instead  of  a  temporary  suspension  of 
the  TC  rule,  EPA  is  considering  and 
seeking  comment  on  a  {>ermanent 
approach  under  RCRA  for  addressing 
LBP  debris  that  is  subject  to  the 
proposed  TSCA  Title  IV  requirements. 
Like  the  proposed  temporary  TC 
suspension,  a  permanent  rule  would 
eliminate  the  dual  regulation  of  LBP 
debris  under  two  separate 
environmental  statutes  and  remove 
obstacles  hindering  lead  abatement  and 
deleading  activities. 

Such  a  rule  could  be  framed  as  a 
permanent  suspension  of  the  TC  for  LBP 
debris  that  is  subject  to  the  proposed 
TSCA  Title  FV  requirements.  Under 
such  an  approach,  EPA  would 
determine  that  the  proposed  TSCA  Title 
IV  standards  for  managing  and 
disposing  of  LBP  debris  are  safe, 
reliable,  and  effective  in  protecting 
human  health  and  the  environment.  As 
discussed  in  Unit  V.B.  of  this  preamble, 
the  statutory  basis  for  such  an  approach 
would  be  RCRA  sections  1006(b)(2)  and 
2002(a),  which  require  the  Agency  to 
integrate  the  provisions  of  RCRA  with 
other  environmental  statutes.  In 
addition,  a  permanent  rule  could  be 
issued  as  a  "conditional  exemption" 
from  RCRA  subtitle  C  for  LBP  debris 
regulated  under  the  TSCA  Title  IV 
management  and  disposal  standards. 
See  Military  Toxics  Project  v.  EPA,  D.C. 
Qr.  No.  97-1343  Qune  30, 1998)  (EPA 
has  the  authority  under  RCRA  subtitle  C 
to  conditionally  exempt  a  hazardous 
waste  bom  subtitle  C  regulation  where 
an  alternative  regulatory  scheme 
provides  adequate  protection).  EPA 
requests  comment  on  the  merits  of  such 
a  permanent  RCRA  LBP  rule. 

V.  Explanation  of  Today's  PropoBed 
Rule 

A.  Introduction 

Today's  proposal  would  suspend 
temporarily  the  appUcability  of  the  TC 
rule  to  LBP  debris  (i.e.,  LBP 
architectural  component  debris 
resulting  from  LBP  abatements, 
deleadings,  renovation  and  remodeling, 
and  LBP  debris  from  demolitions) 
generated  at  target  housing,  public  and 
commercial  buildings,  for  which 
management  and  disposal  standards  are 
being  proposed  today  under  TSCA  Title 
IV.  If  promulgated,  the  proposed  rule 
would  mean  that  generators  of  LBP 
debris  resulting  fi^m  these  activities 
would  not  have  to  conduct  the  TCLP 
test  on  LBP  debris  or  use  their 
knowledge  to  determine  whether  LBP 


debris  is  a  hazardous  waste.  Nor  would 
generators  of  LBP  debris  be  required  to 
comply  with  any  treatment,  storage,  or 
disposal  requirements  under  RCRA 
Subtitle  C.  Instead,  generators  of  LBP 
debris  would  be  required  to  comply 
with  the  management  and  disposal 
standards  to  be  promulgated  lulder 
TSCA  Title  IV  (unless  and  until  the 
Agency  decides  that  some  additional 
RCRA  regulation  should  also  apply  to 
LBP  debris). 

EPA  is  proposing  this  temporary 
suspension  of  the  TC  rule  as  an 
exclusion  from  the  deBnition  of 
"hazardous  waste"  in  40  CFR  261.4(b). 
The  temporary  suspension  would 
amend  the  definition  of  hazardous 
waste  to  exclude  LBP  debris  resulting 
from:  (1)  Lead-based  paint  abatements 
conducted  at  target  housing;  (2) 
deleading  projects  conducted  at  public 
buildings  or  commercial  buildings;  and 
(3)  renovation  or  remodeling  activities 
conducted  at  target  housing,  public 
buildings,  or  commercial  buildings.  The 
temporary  sus]}ension  would  also 
amend  the  definition  of  hazardous 
waste  to  exclude  LBP  debris  resulting 
bom  demolitions  of  target  housing, 
public,  or  commercial  buildings.  U, 
however,  such  LBP  debris,  is  hazardous 
for  reasons  other  than  failing  the  TCLP 
for  lead,  (e.g.,  the  debris  contains  a 
listed  hazardous  waste  or  any  other  TC 
or  other  hazardous  waste  characteristic 
constituent),  the  exclusion  from  the 
definition  of  hazardous  waste  would  not 


le  Agency  is  proposing  this 
suspension  in  40  CFR  261.4,  rather  than 
as  part  of  the  TC  rule  in  40  CFR  261.24, 
because  it  has  been  a  consistent  practice 
for  EPA  to  list  all  of  the  exclusions  from 
both  the  solid  waste  and  hazardous 
waste  regulatory  schemes  in  40  CFR 
261.4.  and  the  regulated  community  is 
more  likely  to  be  familiar  with  this 
approach.  This  exclusion  from  the 
definition  of  hazardous  waste,  and  thus 
bom  any  TC  rule  requirements,  would 
be  temporary  pending  EPA's  conduct  of 
studies  and  analyses  of  the  issues  as 
described  in  Unit  IV.B.3.  of  this 
preamble. 

B.  Statutory  Basis  for  the  Temporary 
Suspension 

EPA  is  proposing  this  temporary 
suspension  of  the  TC  rule  for  LBP 
architectiunl  components  under  the 
authority  of  RCRA  sections  1006(b)(2) 
and  2002(a).  RCRA  section  1006(b)(1) 
states  diat  EPA: 

shall  integrate  all  provisions  of  [RCRA]  for 
purposes  of  administration  and  enforcement 
and  shall  avoid  duplication,  to  the  maYimiim 
extent  practicable,  with  the  appropriate 
provisions  of . . .  such  other  Acts  of  Congress 


as  grant  regulatory  authority  to  the 
Administrator.  Such  integration  shall  be 
effected  only  to  the  extent  that  it  can  be  done 
in  a  manner  consistent  with  the  goals  and 
policies  expressed  in  [RCRA]  and  in  the  other 
acts  referred  to  in  this  subsection.  42  USC 
section  6905(b)(1). 

As  discussed  in  the  proposed  TSCA 
rule,  EPA  has  authority  under  TSCA 
Title  IV  to  promulgate  regulations 
governing  LBP  activities,  including  the 
establishment  of  standards  governing 
the  management  and  disposal  of  waste 
resulting  from  abatements,  deleading, 
renovation  and  remodeling,  and 
demolition  activities  (15  U.S.C.  2681(1) 
and  2682(aKl)  and  (b)).  Pursuant  to  this 
authority,  EPA  is  simultaneously 
proposing  elsewhere  in  today's  Federal 
Register  specific  regulations  which 
govern  the  management  and  disposal  of 
LBP  debris  resulting  from  these 
activities.  EPA  believes  that  the  TSCA 
rules  being  proposed  today  for  LBP 
debris  are  consistent  with  the  central 
objective  and  policy  of  RCRA: 
Protecting  human  health  and  the 
enviroimient. 

The  legislative  history  shows  clearly 
that  by  enacting  TSCA  Title  IV, 
Congress  want^  to  "remove  all  major 
obstacles  to  progress,  making  important 
changes  in  approach  and  laying  the 
foundation  for  more  cost-effective  and 
widespread  activities  for  reducing  lead- 
based  paint  hazards"  (S.  Rep.  No.  102- 
332, 102nd  Cong.,  2nd  Sess.  Ill  (1992)). 
As  the  Senate  Committee  on  Banking, 
Housing  and  Urban  AflFairs  stated,  "  . . 
.  by  establishing  realistic,  cost-effective 
procedures  for  achieving  hazard 
reduction,  (The  LBP  Act  of  1992)  will 
speed  the  clean-up  of  lead  paint  hazards 
in  housing  and  greatly  decrease  the 
incidence  of  childhood  lead  poisoning." 
(Id.  at  112.) 

Thus,  in  enacting  TSCA  Title  IV, 
Congress  wanted  to  ensure  that 
obstacles  to  lead  abatements  and 
deleading  activities,  including  high 
costs,  would  be  minimized  and  that  LBP 
hazards  would  be  reduced.  In 
authorizing  EPA  under  TSCA  Title  IV  to 
promulgate  management  and  disposal 
standards  for  LBP  waste,  however. 
Congress  did  not  address  the  conflict 
that  would  arise  concerning  the 
overlapping  jurisdiction  of  the  RCRA  TC 
rule  and  the  TSCA  disposal  standards. 
Nor  did  Congress  clearly  address  the 
obstacles  to  the  conduct  of  lead 
abatements  and  deleading  activities  that 
can  result  if  LBP  debris  is  determined  to 
be  hazardous  and  subject  to  the 
resultant  costs  of  RCRA  Subtitle  C.  To 
resolve  the  duplication  inherent  in  the 
statutory  schemes  and  the  potential 
adverse  impacts  if  both  RCRA  and 
TSCA  regulatory  schemes  were  to  apply 
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to  LBP  debris,  EPA  believes  it  is 
appropriate  to  resolve  this  conflict  of 
overiapping  jurisdiction  by  proposing  to 
suspend  temporarily  the  applicability  of 
the  TC  rule  to  such  LBP  debris  as 
authorized  under  RCRA  section 
1006(b)(1).  See  Edison  Electric  Institute 
y.  EPA.  2  F.3d  438,  452  (D.C.  Cir.  1993) 
(because  Congress  did  not  clearly 
address  the  interaction  betvtreen  RCRA. 
Subtitles  C  and  I,  EPA's  temporary 
deferral  of  the  TC  rule  for  underground 
storage  tank  waste  under  RCRA  section 
1006(b)(1)  was  permissible).  The 
temporary  suspension  of  the  TC  rule 
proposed  today  would  also  work  to 
integrate  the  regulatory  provisions 
promulgated  imder  the  Clean  Air  Act 
pertaining  to  municipal  waste 
combustors  and  smelters  with  RCRA 
and  TSCA  Title  IV  regulatory 
requirements. 

Q>A  believes  that  the  TSCA  rule  being 
proposed  today  for  LBP  debris  will 
protect  the  core  value  of  RCRA  of 
protecting  human  health  and  the 
environment.  See  42  U.S.C.  6902.  While 
EPA  further  studies  various  issues 
described  in  this  proposal,  e.g..  the 
difficulty  of  conducting  the  TCLP  test 
on  LBP  debris  and  whether  the  TC 
regulatory  level  for  lead  should  be 
modified,  the  Agency  believes  that  the 
management,  notification, 
transportation,  and  disposal  standards 
being  proposed  today  under  TSCA  Title 
IV  are  consistent  with  the  goals  and 
poUcies  of  RCRA.  Suspending  the 
applicability  of  the  TC  rule  to  LBP 
dwris  on  a  temporary  basis,  while 
requiring  that  disposal  of  such  LBP 
dwris  comply  with  regulations 
promulgated  under  TSCA  Title  IV  and 
the  Clean  Air  Act,  would  give  EPA  the 
necessary  time  to  study  the  Title  IV 
regulatory  scheme  and  to  assess  whether 
any  additional  RCRA  regulation  is 
necessary. 

The  Agency  also  believes  that  it  has 
the  authority  to  promulgate  the  TC 
temporary  suspension  for  LBP  debris  as 
a  conditional  exemption  under  RCRA 
section  3001(a).  See  Military  Toxics 
Project  V.  EPA,  D.C.  Cir.  No.  97-1343 
Qune  30, 1998)  (EPA  has  the  authority 
under  RCRA  subtitle  C  to  conditionally 
exempt  a  hazardous  waste  from  Subtitle 
C  r^ulation  where  an  alternative 
regulatory  scheme  provides  protection.) 
See  62  FR  6622. 6636-38;  February  12, 
1997. 

It  is  important  to  note  that  the 
proposed  temporary  TC  suspension 
would  not  alter  a  person's  potential 
CERCLA  liability.  The  rule  would  only 
suspend  the  TC  rule  for  LBP  debris 
managed  under  the  proposed  TSCA 
Title  IV  requirements.  Even  if  a  lead 
regulatory  level  was  changed  or  lead 


was  entirely  removed  from  regulations 
as  a  RCRA  hazardous  waste,  lead  would 
remain  a  CERCLA  hazardous  substance 
because  it  is  listed  under  the  Clean  Air 
Act  and  the  Clean  Water  Act.  Therefore, 
persons  who  arrange  for  the  disposal  of, 
or  are  otherwise  connected  with.  LBP 
debris  would  remain  potentially  subject 
to  liability  under  CERCLA  section 
107(a)  even  after  promulgation  of  the 
rule.  Nevertheless,  the  rule  is  intended 
to  facilitate  lead  abatement  and 
deleading  activities  by  eliminating  the 
barriers  posed  by  RCRA's  hazardous 
waste  rules  when  the  LBP  is  properly 
managed  in  accordance  with  die  TSCA 
Title  rv  rules. 

C.  Scope  of  the  Temporary  Suspension 

1.  Types  of  waste  covered.  The 
temporary  suspension  of  the  TC  rule 
would  apply  to  LBP  architectural 
component  debris  and  LBP  demolition 
debris  which  is  subject  to  the  disposal 
and  management  standards  promulgated 
under  TSCA  section  402(a).  EPA  is 
proposing  to  define  "LBP  architectural 
component  debris"  in  the  RCRA 
regulation,  in  the  same  manner 
proposed  in  today's  TSCA  proposed 
rule  (see  §  745.301  of  the  TSCA 
proposed  rule  regulatory  text).  The 
definition  of  LBP  architectural 
component  debris  provides  a  generic 
definition  of  architectural  components, 
i.e.,  "elements  or  fixtures,  or  portions 
thereof,  of  commercial  buildings,  public 
buildings,  or  target  housing  that  are 
coated  wholly  or  in  part  with  or  adhered 
to  by  lead-based  paint."  The  definition 
also  includes  a  non-exclusive  list  of 
specific  examples  of  structiual  elements 
or  fixtures  that  would  fall  within  the 
definition. 

Under  this  definition  of  "lead-based 
paint  architectiu-al  component  debris," 
EPA  has  specified  that  other  types  of 
LBP  wastes  that  may  result  from 
activities  at  any  of  the  identified 
structures  are  not  covered  by  the  scope 
of  the  proposed  temporary  suspension 
of  the  TC  rule.  The  other  LBP  wastes 
excluded  bom  coverage  imder  this 
proposed  TC  suspension  include  paint 
chips  and  dust,  sludges  and  filtercake, 
wash  water,  and  contaminated  and 
decontaminated  protective  clothing  and 
equipment. 

For  a  niunber  of  reasons,  EPA  is  not 
proposing  to  include  these  other  LBP 
wastes  (except  when  they  are  part  of 
LBP  demolition  debris)  within  the  scope 
of  the  temporary  suspension  of  the  TC 
rule.  First,  these  types  of  LBP  waste  are 
generally  produced  in  much  smaller 
quantities  and  their  bulk  is  considerably 
less  than  that  of  LBP  debris.  Thus,  the 
costs  involved  in  treating  and  disposing 
of  these  wastes  as  hazardous  are  far  less 


than  the  costs  would  be  for  the  large 
volume  of  LBP  debris  which  frequently 
result  from  abatement,  deleading, 
demolition,  and  renovation  and 
remodeling  activities. 

Second,  certain  of  these  LBP  wastes, 
e.g.,  paint  chips  and  dust,  sludge  and 
filter  cakes,  are  homogenous  in  physical 
characteristics,  are  easy  to  sample  using 
the  existing  EPA  sampling  methods,  are 
easily  recognizable,  can  be  easily 
segregated  fivm  LBP  architectural 
component  debris  resulting  from 
abatements  or  renovation  or  remodeling, 
and  contain  high  levels  of  lead  in  a 
concentrated  form.  Unlike  LBP 
architectural  component  debris,  they  are 
more  likely  to  fail  the  5  mg/L  TCLP 
regulatory  level  for  lead  routinely,  and 
the  TCLP  test  results  can  reliably  be 
reproduced.  In  some  cases,  the  lead 
content  is  so  high  that  the  waste  could 
possibly  be  sent  to  lead  smelters  for  the 
metal  recovery.  Thus,  these  other  lead- 
based  paint  wastes  will  remain  subject 
to  RCRA  hazardous  waste  determination 
requirements,  including  the  provisions 
of  the  TC  rule. 

EPA  is  proposing  to  define  "LBP 
demolition  debris"  to  include  any  solid 
material  which  results  from  the 
demolition  of  target  housing,  public 
buildings,  or  commercial  buildings 
which  are  coated  wholly  or  in  part  with 
or  adhered  to  by  lead-based  paint  at  the 
time  of  demolition.  Thus,  LBP 
demolition  debris  includes  dust,  paint 
chips,  and  other  solid  wastes  from 
demolition  activities  which  are  not 
covered  under  today's  proposal  if  they 
are  generated  during  other  LBP 
activities  such  as  "abatement," 
"deleading,"  "renovation"  etc.  EPA 
expects  that  such  LBP  waste  would 
normally  represent  only  a  small 
percentage  of  the  large  volume  of  the 
total  solid  waste  generated  during 
demolitions.  Moreover,  separation  of 
dust  and  paint  chips  from  other 
demolition  waste  is  virtually 
impossible.  (Nevertheless,  to  the  extent 
practicable,  EPA  encourages  separation 
of  LBP  debris  and  LBP  non-debris  waste 
(paint  chips  and  dust),  and  proper 
management.)  Since  some  LBP  non- 
debris  waste  is  impractical  to  separate, 
EPA  is  proposing  that  all  solid  waste, 
including  any  LBP  dust,  paint  chips,  or 
other  particulate  matter,  generated 
during  demolitions  are  covered  by 
today's  proposal  to  suspend  the  TC. 

LBP  cfemolition  debns  under  the 
Agency's  proposal,  however,  would  not 
include  any  solid  waste  resulting  from 
a  demolition  which  fails  the  toxicity 
characteristics  regulatory  level  for  any 
hazardous  constituent  other  than  lead  as 
contained  in  the  TC  rule  (40  CFR 
261.24).  Thus,  if  a  generator  of  LBP 
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demolition  debris  has  not  separated 
hazardous  waste  (other  than  LBP)  from 
the  building  prior  to  the  demolition,  he 
or  she  remains  subject  to  the  RCRA 
hazardous  waste  determination 
requirement  for  TC  hazardous 
constituents  and  must  determine 
whether  any  of  the  regulatory  levels  for 
the  TC  hazardous  constituents  (other 
than  lead)  are  met  or  exceeded. 

2.  Activities  and  structures  covered. 
Under  this  proposal  and  the  TSCA 
proposal  being  published  today,  "lead- 
based  paint"  would  be  defined  in  the 
same  manner  it  is  defined  in  the  TSCA 
rule  applicable  to  worker  certification 
and  training  requirements  (see  61  FR 
45815,  August  29, 1996).  Under  the 
TSCA  definition,  the  term  would  mean 
paint  or  other  surface  coatings  that 
contain  lead  equal  to  or  in  excess  of  1.0 
mg/cm^  or  0.5%  by  weight  measured 
using  the  appropriate  lead  detection 
instruments.  (This  is  a  TSCA  LBP 
hazard  determination  requirement.)  The 
discussion  below  describes  activities 
and  structures  from  which  LBP  debris  is 
generated. 

EPA  is  proposing  to  apply  the 
temporary  suspension  of  the  TC  rule  to 
exclude  LBP  architectural  component 
debris  resulting  from:  Lead-based  paint 
abatements  conducted  at  target  housing; 
deleading  projects  conducted  at  public 
buildings  or  commercial  buildings;  and 
renovation  or  remodeling  activities 
conducted  at  target  housing,  public 
buildings,  or  commercial  buildings.  The 
temporary  suspension  would  also  apply 
to  LBP  debris  resulting  from 
demolitions  of  target  housing,  public 
buildings,  or  commercial  buildings. 
What  follows  is  a  discussion  of  each  of 
these  categories  of  activities. 

i.  Abatements  at  target  housing.  EPA 
is  trying  to  ensure  that  abatements  at 
target  housing  occur  (when  needed)  in 
an  expeditious  and  cost-effective 
manner  through  publication  of  the 
proposed  rules  today.  In  both  proposals, 
EPA  is  defining  the  term  "abatement"  as 
the  term  is  defined  in  the  worker 
certification  and  training  rule  that  the 
Agency  promulgated  under  TSCA 
section  402  and  404  (see  61  FR  45813. 
August  29, 1996).  Both  the  statutory 
definition  in  TSCA  section  401(1)  and 
this  regulatory  definition  tie  the  term 
"abatement"  closely  to  a  permanent 
elimination  of  LBP  hazards. 

EPA  proposes  to  define  "target 
housing"  in  the  same  way  Congress 
defined  the  term  in  TSCA  section 
401(17).  i.e.,  all  housing  constructed 
prior  to  1978  (with  certain  exceptions  as 
specified  in  the  definition).  LBP  was 
used  fr^uently  prior  to  1978  in  the 
construction  and  re-painting  of  housing 
in  the  United  States.  As  such,  under 


TSCA  Title  IV  and  the  Residential  Lead- 
Based  Paint  Hazard  Reduction  Act  of 
1992  (Title  X),  target  housing  was 
specifically  intended  to  be  the  subject  of 
LBP  abatement  activity  (15  U.S.C. 
2682(a)(1)  and  42  U.S.C.  4851  -  4852). 

ii.  Deleading  at  public  buildings  and 
commercial  buildings,  renovation  and 
remodeling,  and  demolition.  EPA 
originally  planned  to  limit  the  scope  of 
the  TSCA  proposed  rule  and  the 
proposed  TC  suspension  to  LBP 
architectural  components  debris 
resulting  from  abatements  at  target 
housing  and  child-occupied  facilities. 
However,  a  number  of  stakeholders, 
including  State  governments,  argued 
that  the  scope  of  the  proposed  rules 
should  be  broadened  to  include 
architectural  component  debris  from 
deleading  activities  at  public  and 
commercial  buildings  and  from 
renovation  and  remodeling  activities. 
For  example,  EPA  received  a  letter  from 
the  California  Department  of  Health 
Services  suggesting  that  EPA  expand  the 
scope  of  this  temporary  TC  suspension 
proposal  to  include  LBP  waste  from 
public  buildings  such  as  libraries  and 
buildings  owned  by  State  and  local 
municipalities.  Stakeholders  argue  that 
LBP  architectural  component  debris  is 
essentially  the  same  waste  no  matter 
what  its  origin;  thus,  its  disposal  should 
be  controlled  in  the  same  manner. 
Moreover,  States  also  raised  questions 
about  their  ability  to  enforce  two 
different  sets  of  rules  (the  TSCA  Title  IV 
rule  and  the  RCRA  Subtitle  C 
regulations)  for  the  same  type  of  waste 
that  will  "look  alike"  despite  having 
different  points  of  generation,  e.g.,  target 
housing  versus  public  buildings,  or 
resulting  from  different  activities,  e.g.. 
LBP  abatement  versus  renovation 
projects  that  include  removal  of 
architectiual  components  or  demolition 
of  target  housing,  public  buildings,  or 
commercial  buildings. 

EPA  agrees  with  these  concerns  and  is 
including  within  the  scope  of  the 
proposed  rules  being  published  today 
LBP  architectiu»l  component  debris     . 
resulting  bom  deleading  activities  at 
public  buildings  and  commercial 
buildings.  EPA  is  also  proposing  to 
make  the  rules  applicable  to  LBP 
architectural  component  debris  bom 
renovation  and  remodeling  activities 
and  LBP  debris  from  demolitions  of 
target  housing,  public  buildings,  and 
commercial  buildings.  EPA  agrees  with 
the  stakeholders'  comments  and 
believes  that  broadening  the  scope  of 
the  proposed  rules  provides  a  common 
sense  regulatory  framework  that  would 
not  have  resulted  if  the  same  waste  firom 
different  structures  or  activities 
remained  subject  to  two  different 


regulatory  regimes.  In  addition, 
including  LBP  debris  resulting  from 
deleading,  renovation,  remodeling,  and 
demolition  of  public  and  commercial 
buildings  within  the  scope  of  the 
proposed  TSCA  rule  and  the  proposed 
TC  suspension  would  allow  the 
establishment  of  management  and 
transportation  standards  for  LBP  debris 
to  protect  human  health  which 
otherwise  would  not  exist  under  RCRA 
Subtitle  D  if  the  debris  does  not  fail  the 
TCLP. 

EPA  has  proposed  the  definitions  for 
the  following  terms  at  40  CFR  745.301. 
in  the  companion  TSCA  proposal 
published  today.  "Deleading"  as  the 
term  is  defined  under  TSCA  section 
402(b)(2)-"activities  conducted  by  a 
person  who  offers  to  eliminate  lead- 
based  paint  or  lead-based  paint  hazards 
or  to  plan  such  activities"  in  public 
buildings  or  commercial  buildings  (15  . 
U.S.C.  2682(b)(2)).  EPA  is  proposing  to 
define  "public  building"  to  mean  "any 
building  constructed  prior  to  1978. 
[except  target  housing],  which  is 
generally  open  to  the  public  or  occupied 
or  visited  by  the  public,  including  but 
not  limited  to  schools,  day  care  centers, 
museums,  airport  terminals,  hospitals, 
stores,  restaurants,  office  buildings, 
convention  centers,  and  government 
buildings."  The  proposed  definition  of 
"public  building"  would  also  include 
any  "child-occupied  facility"  as  defined 
in  the  LBP  worker  certification  and 
training  rule.  In  addition,  EPA  proposes 
to  define  "commercial  building"  to 
mean  any  building  used  primarily  for 
commercial  or  industrial  activity 
including:  manufacturing,  service, 
repair,  or  stora^. 

The  Agency  is  proposing  to  define 
"renovation"  to  mean  the  modification 
of  any  existing  structure,  or  portion 
thereof,  that  results  in  the  distvirbance  of 
painted  surfaces,  unless  that  activity  is 
performed  as  part  of  an  abatement.  The 
term  renovation  includes  but  is  not 
limited  to:  the  removal  or  modification 
of  painted  surfaces  or  painted 
components  (e.g.,  modification  of 
painted  doors,  surface  preparation 
activity  (such  as  sanding,  scraping,  or 
other  such  activities  that  may  generate 
paint  dust)):  the  removal  of  large 
structvues  (e.g.,  walls,  ceiling,  large 
siuface  replastering,  major  re- 
pliunbing);  and  window  replacement. 
The  term  "remodeling"  is  defined  to 
encompass  any  construction-related 
work  on  an  existing  property  intended 
to  either  maintain  or  improve  the 
property  that  results  in  Uie  disturbance 
of  painted  surfaces. 

EPA  is  proposing  to  define  the  tenn 
"demolition"  to  include  the  act  of 
wrecking,  razing,  or  destroying  any 
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niilding  or  significant  element  thereof 
1  ising  a  method  that  generates 
1  mdifferentiated  solid  waste. 

3.  Lead-contaminated  soil.  Lead- 
I  lontaminated  soil  is  not  included  in  the 
scope  of  the  TSCA  lead-based  paint 
debris  proposal  nor  in  the  proposed 
iemporary  suspension  of  the  TC  with 
respect  to  LBP  debris  (see  the 
companion  TSCA  LBP  debris  proposal 
for  further  discussion).  EPA  requests 
I  x>mment  on  whether  there  is  a  sound 
echnical  basis  for  reducing  the  Subtitle 
I Z  requirements  that  might  apply  to 
tome  soil  removed  from  residences,  the 
mportance  of  addressing  this  issue,  and 
Kwsible  options  for  doing  so.  EPA  will 
insider  whether  there  is  a  need  and  a 
)a8is  for  addressing  that  issue  in  a 
»parate  rulemaking  in  the  future. 

J.  Other  Exclusions  from  RCRA  Subtitle 

: 

1.  Household  waste  exclusion.  One 
88ue  that  has  arisen  during  the  coiu'se 
>f  preparing  this  proposed  rule  is 
whether  the  existing  household  waste 
ixcliision  would  apply  to  LBP  waste 
that  results  from  a  resident's  actions  to 
renovate,  remodel,  or  abate  a  LBP- 
contaminated  home.  This  household 
Waste  provision  in  the  RCRA  Subtitle  C 
Regulations  excludes  certain  types  of 
I  household  hazardous  waste  from  the 
I  requirements  of  RCRA  Subtitle  C  (40 
I  CFR  261.4(b)(1)).  EPA  promulgated  this 
I  household  waste  exclusion  as  part  of  the 
Agency's  initial  phase  of  implementing 
RCRA  section  3001,  which  required  the 
Agency  to  establish  criteria  for 
identifying  hazardous  waste 
Icharacteristics  and  listing  specific 
hazardous  wastes  (42  U.S.C.  6921;  45  FR 
33084.  33098-99.  33120.  May  19, 1980). 
hi  that  1980  regulation,  EPA  excluded 
"household  waste"  from  being 
identified  as  hazardous  waste.  This 
ncclusion  implements  Congressional 
ntent  as  expressed  in  the  legislative 
listory  of  RCRA  as  enacted  in  1976.  See 
S.  Rep.  No.  94-988, 94th  Cong.,  2nd 
Sess.,  at  16  (hazardous  waste  program  is 
"not  to  be  used  either  to  control  the 
iisposal  of  substances  used  in 
louseholds  or  to  extend  control  over 
{eneral  mimidpal  wastes  based  on  the 
iresence  of  sudi  substances.").  In 
iromulgating  the  exclusion  in  1980, 
SPA  defined  "household  waste"  to 
nnclude  "any  waste  material  (including 
garbage,  trash,  and  sanitary  wastes  in 
septic  tanks)  derived  from  households 
(including  single  and  multiple 
residences,  hotels  and  motels)"  (see  45 
FR  33120,  May  19, 1980).  In  1984,  the 
Agency  expanded  the  scope  of  the 
household  waste  definition  to  include 
wastes  from  bunkhouses,  ranger 
stations,  crew  quarters,  campgrounds. 


picnic  grounds,  and  day-use  recreation 
areas  (49  FR  44978,  November  13, 
1984). 

Although  the  definition  of  household 
waste  does  not  indicate  whether  a  waste 
is  household  waste  as  a  result  of  the 
place  of  generation  (e.g.,  a  residence),  or 
as  a  result  of  who  generated  it  (e.g.,  a 
resident  of  a  household),  EPA  has 
limited  the  exclusion's  application  to 
those  wastes  which  meet  the  following 
two  criteria:  (1)  The  waste  must  be 
generated  by  individuals  on  the 
premises  of  a  household  and  (2)  the 
waste  must  be  composed  primarily  of 
materials  found  in  the  wastes  generated 
by  consumers  in  their  homes  (49  FR 
44978).  If  a  waste  satisfies  both  criteria, 
then  it  would  fall  within  the  household 
waste  exclusion  and  not  be  subject  to 
RCRA  Subtitle  C  regulation.  Id. 

EPA  has  previously  taken  the  position 
that  the  household  waste  exclusion 
should  not  be  extended  to  debris 
resulting  from  building  construction, 
renovation,  or  demoUtion  in  houses,  or 
other  residences,  because  EPA  did  not 
consider  the  debris  from  such 
operations  to  be  of  a  type  similar  to  that 
routinely  generated  by  a  consumer  in  a 
home  (49  FR  44978).  (Although  this 
interpretation  did  not  address  waste 
resulting  from  remodeling  or  abatement 
conducted  at  residences,  these  activities 
can  be  similar  in  many  ways  to  those 
addressed  in  the  1984  Federal  Register 
notice,  i.e.,  renovation,  construction, 
and  demolition).  EPA  has  re-evaluated 
this  position  in  the  context  of  this 
proposed  temporary  suspension  of  the 
TC  rule  for  contractor-generated  LBP 
debris  and  the  TSCA  rulemaking  also 
being  proposed  today. 

For  the  reasons  discussed  below,  EPA 
has  reconsidered  the  matter  and  now 
interprets  the  household  waste 
exclusion  in  40  CFR  261.4(b)(1)  to  apply 
to  all  LBP  waste  (i.e.,  LBP  debris,  LBP 
chips  and  dust,  etc.)  generated  as  a 
result  of  actions  by  residents  of 
households  to  renovate,  remodel,  or 
abate  their  homes  on  their  own.  EPA 
invites  comment  on  this  interpretation. 

i.  Residential  renovation  and 
remodeling.  EPA  has  previously  taken 
the  position  that  lead-contaminated 
paint  chips  resulting  from  stripping  and 
re-painting  of  residential  walls  would  be 
part  of  the  household  waste  stream  and 
not  subject  to  RCRA  Subtitle  C 
regulation  (Ref.  8).  The  Agency  believed 
then  and  continues  to  believe  that  such 
re-painting  efforts  within  a  residence  are 
routine  maintenance  and  that  any  LBP 
waste  resulting  fiom  these  activities 
should  fall  wiUiin  the  household 
exclusion.  EPA  now  believes  that  LBP 
waste  resulting  from  renovation  or 
remodeling  efforts  by  residents  of 


households  or  "do-it-yoiuselfers," 
should  also  fall  within  the  household 
waste  exclusion. 

Although  the  Agency  stated  in  1984 
that  waste  from  renovation  should  not 
be  covered  by  the  household  waste 
exclusion  (because  the  waste  was  not 
composed  primarily  of  materials 
routinely  generated  by  consimiers  in  a 
home),  it  has  become  evident  that  more 
and  more  residents  are  engaging  in 
renovation  or  remodeling  of  their 
homes.  This  is  strongly  suggested  by  the 
greatly  increased  number  of  building 
permits  that  have  been  issued 
throughout  the  country  for  renovation  of 
residences.  EPA  believes  that,  although 
many  renovation  and  remodeling  efforts 
are  conducted  by  professional 
contractors,  more  and  more  are  done  by 
residents  on  their  own.  This  may  be 
shown,  in  part,  by  the  widespread 
openings  of  home  improvement  stores 
throughout  the  United  States  which 
cater  to  do-it-yoiuselfiars.  It  is  also 
evident  from:  (a)  The  doubling  of  retail 
sales  of  lumber  and  other  materials  to 
consumers  over  the  last  10  years  from 
$45  to  $89  billion;  (b)  steady  increases 
of  approximately  25%  in  hardware  sales 
every  5  years;  (c)  the  increase  in 
consumers'  purchase  of  home 
improvement  products  from  $38  to  $90 
billion  between  1980  and  1995;  and  (d) 
the  projected  increase  in  sales  of  home 
improvement  products  to  consumers  to 
ahnost  $115  billion  by  the  year  2000 
(Ref.  9).  Thus,  EPA  now  believes  that 
LBP  waste  resulting  from  renovation  or 
remodeling  efforts  conducted  by 
residents  of  households  does  meet  the 
two  criteria  for  the  household  exclusion 
outUned  above  (i.e.,  the  waste  is 
generated  by  individuals  in  a  household 
and  it  is  of  the  type  that  consumers 
generate  routinely  in  their  homes). 

ii.  Residential  abatements.  EPA  has 
decided  to  include  within  the  scope  of 
the  household  waste  exclusion  LBP 
waste  resulting  fi^m  a  do-it-yourselfer 
abatement  conducted  in  homes.  (EPA 
recommends  that  homeowners/residents 
do  not  try  to  remove  lead  paint  or 
painted  architectural  components  from 
older,  pre-1978  homes  wiUiout  adequate 
understanding  of  the  lead  risks, 
especially  to  children,  and  proper  ways 
to  minimize  the  risks  of  exposure  to 
dust  and  paint  when  removing  and 
storing  painted  doors,  windows,  and 
other  architectural  components.) 
Although  such  abatements  are  less 
routine  than  renovation  or  remodeling 
activities,  the  Agency  believes  such  LBP 
abatement  waste  should  be  covered  by 
the  household  waste  exclusion  to  avoid 
the  incongruities  that  would  result  from 
the  fact  that  the  TSCA  disposal  and 
management  standards  being  proposed 
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today  do  not  apply  to  homeowners.  The 
TSCA  proposal  applies  to  persons  (i.e., 
properly  trained  and  certified  LBP 
abatement  contractors)  who  generate, 
store,  transport,  reuse,  reclaim  and/or 
dispose  of  LBP  debris  resulting  from 
target  housing  abatements,  deleading  of 
public  or  commercial  buildings,  and 
renovation,  remodeling  and  demolition 
of  tai^get  housing,  residential,  public, 
and  commercial  buildings.  However,  the 
TSCA  proposed  rule  does  not  apply  to 
residents  of  households  who  conduct 
any  of  these  activities  within  a  target 
house  that  they  own  (unless  people 
other  than  immediate  family  members 
are  occupying  the  target  house).  See 
§  745.300(a)  and  (b)  of  the  regulatory 
text  of  the  TSCA  proposed  rule. 
If  EPA  chose  to  interpret  the 
household  exclusion  not  to  apply  to 
LBP  waste  resulting  from  residential 
renovation  and  remodeling  or 
abatements  done  by  households,  the 
result  would  be  that  contractors 
conducting  residential  abatements, 
remodeling  or  renovation  of  LBP- 
contaminated  residences  would  be 
subject  to  the  TSCA  standards  (and  not 
RCRA  Subtitle  C);  however,  residents 
conducting  their  own  remodeling  or 
renovation  or  LBP  abatements  would  be 
subject  to  RCRA  Subtitle  C  requirements 
(unless  the  Conditionally  Exempt  Small 
Quantity  Generator  exemption 
discussed  below  were  to  apply).  Thus, 
residents/homeovniers,  but  not 
contractors,  would  be  required  to 
determine  whether  the  resulting  LBP 
waste  was  hazardous.  If  the  waste  was 
hazardous,  i.e.,  failed  the  TCLP 
regulatory  level  for  lead,  the  resident 
would  be  required  to  comply  with 
RCRA  Subtitle  C  requirements.  The 
Agency  does  not  believe  it  is 
appropriate  to  apply  RCRA  Subtitle  C 
requirements  to  LBP  waste  resulting 
from  a  resident's  own  renovation  or 
remodeling  or  abatement  actions,  while 
allowing  contractors  generating  the 
same  type  of  LBP  waste  throu^  the 
same  activities  at  residences  to  comply 
with  the  less  burdensome  TSCA 
standards  being  proposed  today. 

EPA  does  not  mtend  that  its 
interpretation  to  exclude  LBP  waste 
generated  by  do-it-yourselfer  abatements 
at  homes  from  Subtitle  C  to  be  taken  as 
a  sign  that  EPA  is  encouraging  people  to 
conduct  their  own  LBP  abatements. 
Rather,  the  Agency  believes  that  in 
situations  where  LBP  in  a  residence 
presents  risks  to  human  health,  trained 
and  certified  abatement  contractors 
should  conduct  the  LBP  abatement. 

iii.  Management  of  LBP  waste 
generated  by  "do-it-yourselfer" 
households.  Identification  of  the  waste 
as  falling  within  the  household  waste 


exclusion,  however,  does  not  make 
exposure  to  LBP  less  hazardous,  and  the 
LBP  waste  should  be  managed  properly. 
EPA,  therefore,  recommends  that 
residents/households  generating  LBP 
waste  take  the  following  steps  for  proper 
handling  and  disposal  of  LBP  waste: 

•  Collect  paint  chips  and  dust,  and 
dirt  and  rubble  in  plastic  trash  bags  for 
disposal. 

•  Store  larger  LBP  architectural  debris 
pieces  in  containers  ujitil  ready  for 
disposal. 

•  Consider  renting  a  covered  mobile 
dumpster  for  storage  of  LBP  debris  until 
the  job  is  done. 

•  Contact  local  municipalities  or 
county  offices  to  determine  where  and 
how  LBP  debris  can  be  disposed.  These 
precautionary  measures  would 
minimize  generation  of  lead  dust,  and 
limit  access  to  stored  debris. 

2.  Conditionally  exempt  small 
quantity  generator  waste.  LBP  waste 
that  does  not  fall  within  the  scope  of  the 
TSCA  LBP  debris  disposal  standards 
and  complimentary  temporary  TC 
deferral  proposed  today  (i.e.,  paint  chips 
and  dust,  sludges  and  filtercake,  and 
contaminated  clothing  and  equipment) 
may  still  be  conditionally  exempt  from 
substantive  RCRA  hazardous  waste 
management  regulations,  as  explained 
below. 

If  LBP  waste  is  produced  in  small 
quantities  (no  more  than  100  kilograms 
per  month  (approximately  220  poimds)), 
the  waste  may  fall  within  the 
conditionally  exempt  small  quantity 
generator  (CESQG)  waste  exemption 
from  RCRA  hazardous  waste  regulation 
(40  CFR  261.5).  The  CESQ5  rule 
generally  exempts  generators  who 
produce  hazardous  waste  in  such  small 
quantities  from  having  to  comply  with 
the  RCRA  Subtitle  C  requirements. 
However,  EPA  has  promulgated 
disposal  requirements  for  CESQG  waste 
(see  61  PR  34252,  July  1. 1996). 
Generators  of  CESQG  waste  are  required 
to  dispose  of  such  waste  in  solid  waste 
disposal  facilities  which  meet  location, 
ground  water  monitoring,  and  corrective 
action  standards  promulgated  in 
accordance  with  RCRA  section  4010(c) 
(40  CFR  part  257.  subpart  B),  in 
permitted  RCRA  Subtitle  C  facilities,  or 
in  interim  status  RCRA  Subtitle  C 
facilities.  Id. 

3.  Scrap  metal.  RCRA  Subtitle  C 
regulations  exempt  scrap  metal  being 
reclaimed  from  hazardous  waste 
management  requirements  (40  CFR 
261.6(a)(3)(ii).  Additionally,  non- 
consumer  scrap  metal  (e.g.,  home, 
prompt  and  processed  scrap  metal) 
being  recycled  have  been  excluded  from 
the  definition  of  solid  waste  and 
therefore,  not  regulated  under  RCRA  (40 


CFR  261.4(a)(13)).  Home  scrap  is  scrap 
metal  generated  by  steel  mills, 
foundries,  and  refineries  such  as 
turnings,  cuttings,  punchings,  and 
borings.  Prompt  scrap,  also  known  as 
industrial  or  new  scrap  is  scrap  metal 
generated  by  the  metal  working/ 
fabrication  industries  and  includes  such 
scrap  metal  as  turnings,  cuttings, 
punching,  and  borings.  Processed  scrap 
metal  is  scrap  metal  that  has  been 
manually  or  physically  altered  to  either 
separate  it  into  distinct  materials  to 
enhance  economic  value  or  to  improve 
the  handling  of  materials.  Under  both 
the  exemption  and  exclusion,  recyclable 
materials  such  as  steel  beams  and  other 
metal  components  being  sent  for 
reclamation  are  not  subject  to  the  RCRA 
C  regulations  (40  CFR  parts  262-266. 
268,  270,  and  124).  Generators  of  these 
materials  are  not  subject  to  the 
notification  requirements  of  section 
3010  of  RCRA. 

VI.  State  Authorization  Considerations 

A.  Applicability  of  Rules  in  States 

Under  section  3006  of  RCRA,  EPA 
may  authorize  qualified  States  to 
administer  and  enforce  the  RCRA 
Subtitle  C  program  within  the  State. 
Following  authorization,  EPA  retains 
enforcement  authority  under  sections 
3008,  3013,  and  7003  of  RCRA,  although 
authorized  States  have  primary 
enforcement  responsibility.  The 
standards  and  requirements  for 
authorization  are  foimd  in  40  CFR  part 
271. 

Prior  to  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA),  a 
State  with  final  RCRA  authorization 
administered  its  hazardous  waste 
program  in  lieu  of  EPA  administering 
the  Federal  program  in  that  State.  The 
Federal  requirements  no  longer  applied 
in  the  authorized  State,  and  EPA  could 
not  issue  permits  for  any  facilities  that 
the  State  was  authorized  to  permit. 
When  new,  more  stringent  Federal 
requirements  were  promulgated  or 
enacted,  the  State  was  obliged  to  enact 
equivalent  authority  within  specified 
timeframes.  New  Federal  requirements 
promulgated  under  RCRA  Subtitle  C  did 
not  take  eff^ect  in  an  authorized  State 
until  the  State  adopted  the  requirements 
as  State  law. 

In  contrast,  under  RCRA  section 
3006(g),  42  U.S.C.  6926(g),  new 
requirements  and  prohibitions  imposed 
by  HSWA  take  effect  in  authorized 
States  at  the  same  time  that  they  take 
effect  in  non-authorized  States.  EPA  is 
directed  to  carry  out  these  requirements 
and  prohibitions  in  authorized  States, 
including  the  issuance  of  permits,  until 
the  State  is  granted  authorization  to  do 
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I  0.  While  States  must  still  adopt  HSWA- 
elated  provisions  as  State  law  to  retain 
inal  authorization,  HSWA  applies  in 
he  authorized  State  in  the  interim. 

Today's  proposed  suspension  of  the 
'C  is  less  stringent  than  the  current 
ICRA  program.  Therefore,  although  the 

:  suspension  is  proposed  under  section 
tOOl(g)  of  RCRA,  a  provision  added  by 
iSWA,  States  are  not  required  to  adopt 
t  when  promulgated.  Nonetheless,  EPA 
trongly  encourages  States  to  adopt  the 
rc  suspension  for  the  reasons  set  out  in 
his  proposal.  (It  should  be  noted, 
lowever,  that  the  TSCA  management 
md  disposal  standards,  once  finalized, 
vould  apply  to  LBP  debris  even  if  it 
Ipes  not  fail  the  TCLP  test). 

?.  The  TC  Suspension  in  States  Which 
lave  Adequate  TSCA  Title  IV  Programs 

EPA  is  proposing  to  allow  the 
emporary  suspension  of  the  RCRA  TC 
•ule  to  take  effect  in  those  States  where 
iiere  is  an  effective  TSCA  Title  IV 
}rogram  addressing  the  management 
md  disposal  of  LBP  debris.  Therefore,  a 
prerequisite  for  the  temporary  TC 
suspension,  in  the  first  2  years,  is  a  State 
rSCA  Title  IV  program  has  been 
approved  by  EPA.  or,  after  2  years,  EPA 
is  implementing  the  Federal  TSCA  Title 
V  program  for  the  management  and 
disposal  of  LBP  debris  because  the  State 
!ias  not  been  approved  for  the  program 
under  the  requirements  of  TSCA  section 
104.  This  limitation  applies  to  all  States, 
regardless  of  whether  they  have  been 
authorized  for  the  RCRA  hazardous 
waste  program. 

1.  Approval  of  States  for  the  TSCA 
Title  IV  Pmgram  concerning  the 
management  and  disposal  of  LBP 
debris.  Any  State  which  seeks  to 
adininister  and  enforce  the  standards, 
regulations,  or  other  requirements 
established  under  section  402  or  406  of 
TSCA  may  submit  an  application  to 
EPA  for  approval  of  such  TSCA 
program.  TSCA  section  404(b)  states 
that  EPA  may  approve  such  an 
application  only  after  Rnding  that  the 
State  TSCA  program  is  at  least  as 
protective  of  human  health  and  the 
environment  as  the  Federal  program 
established  under  section  402  or  404 
and  that  it  provides  adequate 
enforcement. 

There  are  two  ways  by  which  States 
may  be  approved  for  a  TSCA  Title  IV 
program.  Under  the  first  method,  when 
a  State  submits  an  application  for  LBP 
debris  management  and  disposal 
program  approval,  the  State  may  certify 
that  it  has  such  program,  and  that  the 
program  meets  the  requirements  of 
TSCA  sections  404(b)(1)  and  404(b)(2). 
The  TSCA  certification  must  take  the 
form  of  a  letter  from  either  the  Governor 


or  the  State  Attorney  General  to  the 
Administrator.  It  must  include  a 
description  demonstrating  that  the 
State's  TSCA  program  is  at  least  as 
protective  as  the  Federal  program  and 
provides  for  adequate  enforcement.  If 
this  certification,  or  certificate  of 
compliance,  is  contained  in  a  State's 
application,  the  State  program  shall  be 
deemed  to  be  approved  by  EPA  under 
TSCA  section  404.  until  such  time  as 
the  Administrator  withdraws  the 
approval  (see  §  745.312  of  the  regulatory 
text  of  today's  TSCA  proposed  rule). 

Under  the  second  approval  method,  if 
the  application  does  not  contain  such  a 
certification,  the  State  LBP  debris 
management  and  disposal  program 
would  be  considered  approved  only 
after  EPA  reviews  and  approves  the 
State  application  (see  §  745.315  of  the 
regulatory  text  of  today's  TSCA 
proposal). 

EKiring  the  development  of  today's 
proposed  rule,  EPA  considered 
restricting  the  proposed  temporary 
suspension  of  the  TC  rule  to  only  those 
States  which  had  submitted 
applications  and  obtained  actual 
approval  of  their  TSCA  section  404 
programs  under  the  second  method 
described  above.  However,  limiting  the 
temporary  exemption  in  this  way  might 
unnecessarily  delay  implementation  of 
the  State  program  because  of  the  time  it 
takes  to  approve  or  disapprove  a  State 
program.  See  15  U.S.C.  2684(b).  Because 
LBP  abatements  and  deleading  activities 
may  be  postponed  until  the  TC 
suspension  goes  into  effect,  this  delay 
may  be  detrimental  to  human  health 
and  the  environment. 

Thus,  although  the  Agency  will 
review  the  State  TSCA  program 
applications  to  ensure  that  the  statutory 
standards  for  State  programs  under 
TSCA  section  404  are  met,  EPA  believes 
that  it  is  appropriate  to  allow  the 
temporary  TC  suspension  to  be 
applicable  in  States  which  submit 
certification  Statements  in  conformance 
with  §  745.312  of  the  regulatory  text  of 
today's  TSCA  proposed  rule.  Such  a 
certification  must  assure  EPA  that  the' 
State  TSCA  program  provides  for 
adequate  enforcement  and  is  at  least  as 
protective  of  human  health  and  the 
environment  as  the  Federal  program  to 
be  established  for  LBP  debris  under 
TSCA  section  402.  Therefore,  the 
Agency  believes  that  protection  of 
human  health  and  the  environment  will 
not  be  compromised  by  allowing  LBP 
debris  to  be  subject  to  the  management 
and  disposal  requirements  of  the 
relevant  State  program. 

Procedures  tor  State  or  Tribal 
applications  for  TSCA  program 
authorization  are  discussed  in  Unit  vn. 


of  the  TSCA  proposed  rule  preamble 
published  elsewhere  in  today's  Federal 
Register.  EPA  has  promulgated 
procedures  for  the  submission  and 
approval  of  State  LBP  woricer  training 
and  certification  programs  developed 
under  section  404,  as  well  as  a  model 
State  program  (see  61  FR  45825-45827, 
August  29,  1996).  For  the  purposes  of 
the  disposal  standards  developed 
pursuant  to  TSCA  section  402,  the 
requirements  found  in  that  TSCA  rule 
will  serve  as  the  model  State  program 
(see  61  FR  45825-30,  August  29,  1996). 

2.  Federal  implementation  of  the 
TSCA  Title  IV  Program  concerning  the 
management  and  disposal  of  LBP 
debris.  EPA  is  required  to  enforce  these 
TSCA  Title  IV  regulations  in  any  State 
which  has  not  adopted  a  program  to 
carry  out  the  Federal  requirements  2 
years  after  promulgation  of  today's 
proposed  TSCA  Title  IV  regulations  (see 
TSCA  section  404(h)).  Thus,  today  EPA 
is  proposing  to  make  the  TC  temporary 
suspension  applicable  once  the  Federal 
TSCA  Title  IV  program  for  LBP  disposal 
and  management  becomes  federally 
enforceable  in  any  State  that  has  not 
adopted  an  approved  TSCA  program. 
EPA  plans  to  issue  a  noticels]  in  the 
Federal  Register  2  years  after  the  LBP 
TSCA  regulations  and  TC  temporary 
suspension  are  promulgated  which 
provides  a  list  of  States  that  have  not 
adopted  a  TSCA  program.  The  notice 
will  announce  that  the  Agency  intends 
to  enforce  the  Federal  TSCA  program  for 
LBP  debris  disposal  and  management  in 
those  States  which  have  not  been 
approved  for  the  TSCA  program. 

C.  Applicability  of  TC  Suspension  in 
States  Without  a  TSCA  Title  IV  Pmgram 

Under  TSCA  section  404(h),  the 
Administrator  of  EPA  is  authorized  to 
enforce  TSCA  Title  IV  regulations  2 
years  after  the  regulations  have  been 
promulgated  in  any  State  which  has  not 
adopted  a  program  to  carry  out  the 
Federal  requirements.  Thus,  in  addition 
to  authorizing  States  for  the  temporary 
suspension  of  the  TC  rule  once  they 
have  obtained  approval  of  their  TSCA 
program  or  submitted  the  requisite 
certification,  EPA  is  also  proposing  to 
make  the  TC  temporary  suspension 
effective  once  the  Federal  TSCA  Title  IV 
program  for  LBP  debris  management 
and  disposal  becomes  federally 
enforceable  in  any  State  that  has  not 
adopted  an  approved  TSCA  program. 
{EPA  plans  to  issue  a  notice  as 
discussed  in  section  B  above.] 
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D.  Effect  of  Today's  Proposed  Rule  in 
States  Where  EPA  Implements  RCRA 
Hazardous  Waste  Regulations 

Under  today's  proposal.  LBP  debris 
would  not  be  hazardous  waste  in  those 
States  without  RCRA  base  program 
authorization,  at  the  time  those  States 
have  been  approved  for  the  TSCA  Title 
IV  program,  or  when  EPA's 
implementation  of  such  program 
becomes  effective. 

E.  Effect  of  Today's  Imposed  Rule  in 
States  That  Are  Authorized  for  RCRA 
Subtitle  C 

1.  Slates  that  are  not  authorized  for 
the  toxicity  characteristic.  In  States  that 
are  not  authorized  for  the  TC  regulation. 
EPA  implements  the  TC  r^ulation  and 
would  implement  this  suspmsion  of  the 
TC  r^uktiim  for  LBP  dri>ris  in  States 
which  have  approved  TSCA  Title  IV 
programs,  or  where  EPA  implements  the 
Federal  TSCA  Title  IV  program. 

One  important  fector  that  States  with 
base  RCRA  authorization  should 
consider  is  the  operaticm  of  their 
Extraction  Procedure  (EP)  toxicity 
characteristic  imder  ^te  law.  The  EP 
procedure  was  part  of  the  base  State 
authorized  program  for  those  States 
authorized  for  RCRA  before  1991.  When 
the  TCLP  was  promulgated  by  EPA.  this 
more  stringent  procedure  superseded 
the  EP  procedure.  However,  some  States 
may  still  be  implnnenting  the  EP  under 
State  law.  even  though  the  more 
stringent  TCLP  is  in  effect  under  RCRA. 
(At  the  time  this  proposal  was  written. 
35  of  the  49  authorized  States  and 
Territories  were  authorized  for  the  TC 
rule.)  Because  LBP  debris  could  also  be 
considered  hazardous  under  the  EP. 
States  may  have  to  suspend  or  waive  the 
operation  of  the  EP  under  State  law  to 
allow  this  waste  to  be  regulated 
exclusively  under  the  TSCA  Title  IV 
program.  Therefore.  States  that  submit 
and  certify  (or  simply  submit)  their 
TSCA  Title  IV  program  applications  to 
EPA  should  also  determine  whether  the 
EP  toxicity  characteristic  is  still  in  effect 
and  take  appropriate  action.  States 
should  note  that  any  such  action  to 
suspend  or  waive  the  EP  would  not 
require  approval  from  EPA  since  this 
solely  is  a  matter  of  State  law. 

2.  States  that  are  authorized  for  the 
toxicity  characteristic.  States  that  are 
authorized  for  both  the  RCRA-base 
program  and  the  TC  would  need  to 
revise  their  hazardous  waste  programs 
to  adopt  a  suspension  similar  to  the 
Federal  TC  suspension.  If  a  State 
amends  its  RCRA  and  TC  regulations, 
the  new  State  RCRA  regulations  must  be 
no  less  stringent  than  the  Federal  TC 
temporary  suspension.  If  State  TC 


regulations  are  changed  in  a  manner 
that  is  less  stringent  than  this  temporary 
suspension  (e.g.,  the  State  suspenaon  is 
permanent  rather  than  temporary  or 
addresses  other  types  of  LBP  debris,  e.g., 
LBP  dust,  LBP  chips  or  blast  media), 
EPA  will  not  authorize  the  change  and 
will  enforce  the  more  stringent 
Fedmally-authorized  State  TC  rufe 
provisions  pursuant  to  section  3008  of 
RCRA.  Some  States  may  dioose  to  use 
a  State  waiver  authority  to  Uft  the  TC 
requiremoits  far  LBP  delwis  instead  of 
amending  their  reguktions.  Use  of  such 
waiver  autlunity  would  also  have  to  be 
in  a  manner  no  less  stringmt  than  the 
Federal  TC  susoension. 

On  the  other  nand.  ^tes  that  have 
RCRA-base  programs  and  are  TC- 
authorized.  and  which  dioose  not  to 
change  th«r  RCRA  regulatirais  or  use  a 
State  waiver  authmity  to  lift  TC 
requiranents  far  LBP  delms.  or  do  not 
have  an  approved  TSCA  Title  IV 
program,  would  still  administer  and 
enforce  ibmt  existing  TC  authwized 
requirements  for  LBP  delwis.  In  this 
drcumstanca,  mm-hazardous  LBP 
debris  would  be  regulated  exdusively 
under  a  State  or  Foderel  TSCA  program. 
Hazardous  LBP  debris  would 
technically  be  subject  to  both  the  State 
RCRA  program  and  the  State  or  Federal 
TSCA  program;  however,  compliance 
with  both  sets  of  requirements  could  be 
satisfied  only  by  treating  the  LBP  debris 
as  a  hazardous  waste. 

F.  Procedure  for  Authorizing  States  for 
the  TC  Temporary  Suspension 

As  discussed  previously,  in  order  for 
the  TC  temporary  suspension  to  be 
effective  in  any  State,  the  State  must  be 
approved  for  the  TSCA  Title  IV  program 
or  be  a  State  where  EPA  implemmts  the 
Federal  TSCA  Title  FV  program.  La 
States  with  the  Federal  TSCA  Title  IV 
program,  EPA  will  take  action  to  make 
the  TC  suspension  effective. 

For  States  that  are  authorized  for  the 
TC  rule.  EPA  is  prepared  to  expedite  the 
review  and  approval  of  TC  rule  revision 
applications.  EPA  further  encourages 
States  which  are  in  the  process  of 
applying  for  TC  authorization  to 
suspend  or  waive  the  operation  of  the 
TC  for  LBP  debris  as  part  of  their  TC 
application. 

EPA  requests  comment  regarding  the 
use  of  the  abbreviated  authorization 
procediue  proposed  on  August  22, 1995 
(see  60  FR  43688)  for  the  authorization 
of  TC  suspension.  This  proposed 
procediue,  designated  as  Category  1. 
would  abbreviate  the  contents  of  a  State 
application  regarding  applicable  rules, 
and  shorten  the  length  of  time  allocated 
for  EPA  review  and  determination.  The 
abbreviated  application  required  by  the 


proposed  Category  1  procedures  should 
also  dte  and  reference  the  State's 
approved  TSCA  Title  IV  program.  EPA 
believes  that  today's  proposed  rule  may 
be  appropriate  for  the  use  of  this 
procedure  due  to  the  minor  effect  of 
today's  rule  on  an  overall  TC  program, 
its  environmental  benefit,  and  the 
straight-forward  nature  of  today's 
proposed  amendments  to  the  RCRA 
regulations.  EPA  believes  that  the 
proposed  application  procedure  will 
encourage  States  to  adc^  the  TC 
suspension  and  become  authorized  for 
if. 

Under  TSCA  Title  IV,  Indian  Tribes 
may  apply  for  apfwoval  of  laed-baaed 
paint  programs  (see  61  FR  45805-45808. 
August  29. 1996).  Thus.  EPA  is 
proposing  in  the  accmnpanying  TSCA 
proposal  tor  LBP  management  and 
disposal  standards,  that  Indian  Tribes 
may  apply  f<v  approval  of  management 
and  disposal  c^LBP  ddnis  management 
and  disposal  programs.  However,  in  an 
opini<m  issued  by  the  U.&  Court  of 
Appeals  far  the  District  of  Columbia,  the 
Court  held  that  EPA  does  not  have 
authority  under  RCRA  Subtitle  D  to 
approve  tribal  solid  waste  permit 
programs.  Eackcountry  Against  Dumps 
V.  EPA,  100  F.3d.  147  (D.C  Cir.  1996). 
Partly,  as  a  result  of  this  dedsion.  EPA 
expects  that  it  will  not  be  authorizing 
tribal  hazardous  waste  programs  under 
RCRA  Subtitle  C.  Thua.  after  consulting 
with  Tribes.  EPA  expects  to  implement 
and  enforce  this  temporary  suspension 
of  the  TC  rule  for  LBP  delnris  in  Indian 
Country  when  a  TSCA  Title  IV  program 
(either  Tribal  or  Federal  is  operable  in 
the  Tribe's  jurisdiction. 

Vn.  Public  Docket  and  Electronic 
Snbiiiiaaioos 

The  complete  record  for  this  proposed 
rule  is  contained  in  the  RCRA  Docket 
ofBce  at  the  following  address: 
Environmental  Protection  Agency. 
RCRA  Docket.  Crystal  Gateway,  North 
«1, 1235  Jefferson  Davis  Highway.  First 
Floor,  Arlington.  VA  and  is  available  tot 
viewing  from  9  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  Federal 
holidays.  To  review  docket  materials,  it 
is  recommended  that  the  public  make 
an  appointment  by  calling  703  603- 
9230.  Copies  may  be  made  at  a  cost  of 
$  0.15  per  page.  Charges  under  $25.00 
are  waived. 

The  official  record  for  this  action  will 
be  kept  in  paper  form.  Accordingly.  EPA 
will  transfer  all  comment  received 
electronically  into  paper  form  and  place 
them  in  the  offidal  record,  which  will 
also  include  all  comments  submitted 
directly  in  writing.  The  offidal  record  is 
the  record  maintained  at  the  address  in 
the  beginning  of  this  document.  EPA 
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responses  to  comments,  whether  the 
comments  are  written  or  electronic,  will 
be  in  a  notice  in  the  Federal  Register  or 
in  a  response  to  comments  dociunent 
placed  in  the  official  record  for  this 
proposal.  EPA  will  not  immediately 
reply  to  commenters  electrdnically  other 
than  to  seek  clarification  of  electronic 
comments  that  may  be  garbled  in 
transmission  or  during  conversion  to 
paper  form,  as  discussed  above. 

Vm.  Refisrences 

The  following  books,  articles,  reports 
and  sources  were  used  in  preparing  this 
notice  and  were  cited  in  this  proposal 
by  the  niunber  indicated  below: 

1.  U.S.  Department  of  Health  and 
Human  Services,  Center  for  Disease 
Control.  Update:  Blood  Lead  Levels- 
United  States,  1991-1994,  Moibidity  and 
Mortality  Weekly  Report.  Vol.  46,  No,  7. 
February  21, 1997. 

2.  HUD.  Department  of  Housing  and 
Urban  Development,  "National  Housing 
Survey."  Washington,  DC.  1994. 

3.  Task  Force  on  Lead-Based  Paint 
Hazard  Reduction  and  Financing,  Letter 
to  Honorable  Carol  Browner, 
Administrator,  USEPA,  Washington, 
DC,  April  13. 1994. 

4.  HUD.  Lead-Based  Paint  Hazard 
Reduction  and  Financing  Task  Force, 
Putting  the  Pieces  Together:  Controlling 
Lead  Hazards  in  the  Nation's  Housing. 
HUD-1547-LBP.  July  1995. 

5.  Science  Applications  International 
Corporation  (SAIC).  Analytical  Results 
of  Lead  in  Construction  Debris.  May 
1992. 

6.  SAIC.  Background  Document  on 
Lead  Abatement  Waste  Study  (Interim 
Draft).  Prepared  for  USEPA,  Office  of 
Solid  Waste.  September  1994. 

7.  USEPA.  TSCA  Title  IV,  Sections 
402/404:  Lead-Based  Paint  Debris 
Management  and  Disposal  Standards 
Proposed  Rule  Economic  Analysis. 
Office  of  Pollution  Prevention  and 
Toxics.  September  24, 1998. 

8.  USEPA.  RCRA/Superfund  Hotline 
Summary  -  RCRA  Question  No.  6 
(March  1990). 

9.  USEPA.  Table  1:  Home 
Improvement  Products  Market  1980  to 
2000  and  Table  2:  Retail  Sales  for 
Lumber  and  Other  Building  Materials 
and  Hardware  - 1980  to  1995.  June  1997. 

IX.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12866 

Under  Exeq^ve  Order  12866  (58  FR 
51735,  OctobW  4, 1993),  the  Agency 
must  determine  whether  a  regulatory 
action  is  "significant"  and,. therefore, 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  and  the 


requirements  of  the  Executive  Order.  A 
significant  regulatory  action  is  defined 
as  an  action  likely  to  result  in  a  rule  that 
may: 

1.  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
communities; 

2.  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  aeency; 

3.  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

4.  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866. 

Pursuant  to  the  terms  of  the  Executive 
Order,  EPA  has  determined  that  today's 
proposed  rule  is  a  "significant 
regulatory  action"  because  it  raises 
novel  legal  or  policy  issues  arising  out 
of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in 
the  Executive  Order.  Changes  made  in 
response  to  OMB  suggestions  or 
recommendations  are  documented  in 
the  public  record. 

In  addition.  EPA  has  prepared  an 
economic  analysis  of  the  impact  of  this 
action  and  the  companion  TSCA  rule, 
which  is  contained  in  a  document 
entitled.  "TSCA  Title  IV,  8S  402/404: 
Lead-Based  Paint  Debris  Management 
and  Disposal  Proposed  Rule:  Economic 
Analysis,"  which  is  available  in  the 
public  record  for  this  proposal. 

The  proposed  TSCA  and  RCRA  rules 
will  result  in  an  estimated  cost  savings 
of  $119  million  annually  after  the  first 
year.  The  cost  savings  results  from 
reduced  disposal  costs  minus  new 
compliance  costs.  Compliance  costs  of 
these  two  rules,  due  primarily  to 
recordkeeping  and  notification,  are 
$30.86  million  annually  after  the  first 
year.  States  are  expected  to  incur  $0.95 
million  in  the  first  year  to  apply  for  EPA 
approval  and  then  0.06  million  in  the 
second  and  third  years  and  biennially 
thereafter  to  submit  reports. 

The  public  housing  sector  will  benefit 
from  reduced  costs  of  disposal  of  LBP 
debris.  Decreased  disposal  costs  should 
lead  to  a  decrease  in  die  costs  of 
abatements,  saving  the  public  housing 
authorities  $17.13  million  per  year,  lihis 
money,  earmarked  specifically  for 
abatement  activity,  will  allow  an 
increase  in  the  number  of  abatements  in 
public  housing  conducted  per  year,  thus 
eliminating  the  stock  of  public  housing 
containing  LBP  1  year  earlier  than 


predicted  in  the  absence  of  these 
proposed  rules. 

Please  refer  to  the  companion  TSCA 
proposal  for  a  further  discussion  of  the 
costs  and  benefits  of  this  and  the  TSCA 
proposal. 

B.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601-12,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
and  Fairness  Act,  whenever  an  agency 
is  required  to  publish  a  general  notice 
of  rulemaking  for  any  proposed  or  final 
rule,  it  must  prepare  and  make  available 
for  public  comment  a  regulatory 
flexibility  analysis  which  describes  the 
impact  of  the  rule  on  small  entities  (i.e., 
small  businesses,  small  organizations, 
and  small  governmental  jurisdictions). 
However,  under  the  Regulatory 
Flexibility  Act,  an  agency  is  not 
required  to  prepare  a  regulatory 
flexibility  analysis  for  a  proposed  rule  if 
the  agency  head  certifies  that  the 
proposal  will  not  have  a  significant 
adverse  economic  impact  on  a 
substantial  niunber  of  small  entities. 

This  proposed  rule  will  generally 
provide  regulatory  relief  to  small  and 
medium  entities  Uiat  are  involved  in 
lead  abatement,  renovation,  remodeling, 
deleading,  and  demolition.  For  this 
reason,  I  certify  that  this  proposed  rule 
will  not  have  a  significant  adverse 
impact  on  a  substantial  number  of  small 
entities.  Therefore,  a  regulatory 
flexibility  analysis  is  not  required.  The 
proposed  rule  will  offer  cost  savings  to 
homeowners  and  public/private 
property  oumers  of  target  housing  and 
public  or  commercial  buildings  faced 
with  LBP  abatements,  deleadings, 
renovations,  and  demolitions.  For 
further  discussion  of  the  cost  savings 
associated  with  this  proposed 
suspension  of  the  TC  rule,  see  the 
Economic  Analysis  prepared  for  the 
TSCA  LBP  debris  management  and 
disposal  standards  (Ref.  7). 

C.  Paperwork  Reduction  Act 

Today's  proposed  rule,  which  would 
temporarily  suspend  the  TC  rule  for 
specified  LBP  debris,  does  not  add  any 
new  burden  as  defined  by  the 
Paperwork  Reduction  Act  (PRA).  44 
U.S.C.  3501  at  seq.  The  existing  RCRA 
information  collection  requirements 
have  been  previously  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  OMB  control  number 
2050-0041  (EPA  ICR  No.  969).  This 
proposed  rule  would  temporarily 
suspend  the  RCRA  TC  requirements  for 
specified  LBP  debris,  which  would  be 
replaced  by  TSCA  Title  IV  requirements 
which  are  proposed  elsewhere  in 
today's  Federal  Register.  As  indicated 


in  the  TSCA  Title  IV  proposed  rule 
entitled  "Lead;  Management  and 
Ehsposal  of  Lead-Based  Paint  Debris," 
an  Information  Collection  Request  (ICR) 
document  has  been  prepared  by  EPA 
(EPA  ICR  No.  1822.01)  and  submitted  to 
OMB  in  accordance  with  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501  et  seq. 
and  the  procedures  at  5  CFR  1320.11. 
For  information  on  the  TSCA 
requirements  and  the  accompanying 
ICR,  please  refer  to  the  TSCA  Title  IV 
proposed  rule.  A  copy  of  the  ICR  can  be 
obtained  from  Sandy  Fanner,  OPPE 
Regulatory  Information  Division  (2137), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  by 
calling  (202)  260-2740,  or  electronically 
by  sending  an  e-mail  message  to, 
"farmer.sandy@epa.gov."  An  electronic 
copy  of  the  ICR  has  also  been  posted 
with  the  Federal  Register  notice  on 
EPA's  Homepage  at  "http:// 
www.epa.gov/icr."  The  RCRA 
temporary  suspension  and  the  new 
information  requirements  contained  in 
the  TSCA  proposal  are  not  effective 
until  promulgation.  An  agency  may  not 
conduct  or  sponsor  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  subject  to  OMB  approval 
under  PRA  unless  it  displays  a  currently 
valid  OMB  control  number.  The  OMB 
control  numbers  for  EPA's  regulations 
after  initial  publication  in  the  final  rule, 
are  maintained  in  a  list  at  40  CFR  part 
9. 

D.  Unfunded  Mandates  Reform  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (the  Act), 
Public  Law  104-4,  which  was  signed 
into  law  on  March  22, 1995,  EPA 
generally  must  prepare  a  written 
statement  for  rules  with  Federal 
mandates  that  may  result  in  estimated 
costs  to  State,  local,  and  Tribal 
governments  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more 
in  any  1  year.  When  such  a  statement 
is  required  for  EPA  rules,  under  section 
205  of  the  Act,  EPA  must  identify  and 
consider  alternatives,  including  the  least 
costly,  most  cost-effective  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  EPA  must 
select  that  alternative,  unless  the 
Administrator  explains  in  the  final  rule 
why  it  was  not  selected  or  it  is 
inconsistent  with  law.  Before  EPA 
establishes  regulatory  requirements  that 
may  significantly  or  uniquely  affect 
small  governments,  including  Tribal 
governments,  it  must  develop  under 
section  203  of  the  Act  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  giving  them 
meaningful  and  timely  input  in  the 


development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising  them 
on  compliance  with  the  regulatory 
requirements. 

EPA  has  determined  that  adoption  of 
the  proposed  temporary  suspension  of 
the  TC  rule  for  LBP  debris  is  voluntary; 
therefore,  there  is  no  unfunded 
mandate.  The  proposed  rule  would 
relieve  generators,  including  States, 
local  or  Tribal  governments,  and  the 
private  sector,  of  their  obligation  to 
comply  with  the  TC  rule,  which  may 
lead  to  significant  cost  savings  from 
both  not  having  to  sample  and  conduct 
the  TCLP  on  LBP  debris  but,  more 
importantly,  from  not  having  to  manage 
LBP  debris  as  a  RCRA  hazardous  waste 
if  the  waste  is  determined  to  be 
hazardous.  EPA  has  estimated  that  the 
cost  savings  to  the  private  sector  from 
this  temporary  suspension  of  the  TC 
rule  would  be  approximately  $120 
million  aimually. 

Moreover,  the  Act  generally  excludes 
from  the  definition  of  a  "Federal 
intergovernmental  mandate"  (in 
sections  202,  203,  and  205)  duties  that 
arise  irom  participation  in  a  voluntary 
Federal  program.  Adoption  by  States  of 
this  proposed  temporary  TC  suspension 
is  voluntary  and  imposes  no  Federal 
intergovernmental  mandate  within  the 
meaning  of  the  Act.  Rather,  States  may 
continue  to  impose  more  strict 
standards  for  LBP  debris  by  choosing  to 
maintain  the  TC  rule  in  their  authorized 
State  programs.  The  only  costs  to  States 
which  choose  to  adopt  the  temporary 
TC  suspension  would  be  that  cost  of 
certifying  that  it  has  a  State  TSCA  Title 
IV  LBP  debris  management  and  disposal 
program  at  least  as  protective  as  the 
Federal  program.  EPA  estimates  that  it 
may  cost  States  $0.40  million  to  provide 
a  certification  to  EPA  (Ref.  7). 

In  response  to  section  203  of  the  Act, 
EPA  has  determined  that  the  proposed 
rule  will  not  significantly  or  uniquely 
affect  small  governments,  including 
Tribal  governments.  As  indicated  above, 
if  small  governments,  such  as  small 
mimicipalities  or  Tribes,  are  generators 
of  LBP  debris,  then  they  would  save  the 
costs  of  complying  with  the  TC  rule  and 
any  of  the  costs  of  complying  with  the 
RCRA  Subtitle  C  hazardous  waste 
standards  if  the  debris  failed  the  TCLP 
and  a  temporary  suspension  of  the  TC 
rule  had  not  been  promulgated.  Under 
this  proposed  rule,  small  governments, 
including  Tribal  governments,  are  not 
being  treated  in  an  imique  way. 

EPA  has.  however,  worked  closely 
with  States  and  small  governments  in 
the  development  of  the  temporary 
suspension  of  the  TC  rule.  EPA  held  a 


stakeholder  meeting  in  the  fall  of  1994 
and  sent  a  stakeholder  mailing  in  the 
summer  of  1996  to  discuss  a  temporary 
suspension  of  the  TC  for  lead  abatement 
waste  and  new  TSCA  management  and 
disposal  standards.  Among  the 
attendees/recipients  were 
representatives  from  State  governments, 
environmental  groups,  labor 
organizations,  professional 
organizations  representing  the  building 
and  waste  management  trades,  and 
private  LBP  abatement  contractors.  EPA 
has  also  transmitted  a  draft  proposed 
rule  to  a  number  of  State  government 
regulatory  agencies  which  act  as  co- 
regulators  imder  RCRA  and  TSCA  Title 

rv. 

In  working  with  these  various  States 
and  other  organizations,  EPA  has 
provided  notice  to  small  governments  of 
the  potential  regulatory  relief  provided 
by  the  temporary  TC  suspension; 
obtained  meaningful  and  timely  input 
from  them;  and  informed,  educated,  and 
advised  small  governments  on  how  to 
comply  with  the  requirements  of  the 
proposed  rule.  Thus,  any  applicable 
requirements  of  the  Act  have  been  met. 

E.  Executive  Order  12898 

Pursuant  to  Executive  Order  12898 
entitled  "Environmental  Justice 
Considerations"  (59  FR  7629,  February 
16. 1994),  the  Agency  has  considered 
environmental  justice  related  issues 
with  regard  to  the  potential  impacts  of 
this  proposed  action  on  the 
enviroimiental  and  health  conditions  in 
low-income  and  minority  commimities. 
This  examination  shows  that  existing 
LBP  hazards  are  a  risk  to  all  segments 
of  the  population  living  in  pre-1978 
housing.  However,  literature  indicates 
that  some  segments  of  our  society  are  at 
relatively  greater  risk  than  others. 

A  recent  study  by  the  National  Health 
and  Nutrition  Examination  Siuvey 
(NHANES)  indicates  that  children  of 
urban,  minority  (e.g.,  African  American, 
Asian  Pacific  American,  Hispanic 
American,  American  Indian),  or  low- 
income  families,  or  who  live  in  older 
housing,  continue  to  be  most  vulnerable 
to  lead  poisoning  and  elevated  blood- 
lead  levels.  The  February  21, 1997 
Center  for  Disease  Control's  Morbidity 
and  Mortality  Weekly  Report  states  that: 
"Despite  the  recent  and  large  declines  in 
BLLs  [blood  lead  levels],  the  risk  for 
lead  exposure  remains 
disproportionately  high  for  some 
groups,  including  children  who  are 
poor,  non-Hispanic  black,  Mexican 
American,  living  in  large  metropolitan 
areas,  or  living  in  older  housing"  (Ref. 

Although  the  baseline  risks  from  lead- 
based  paint  fall  disproportionately  on 


[>  Hirer  sub-populations,  it  may  be  more 
Ikely  that  abatements  will  take  place  in 
ilQsidential  dwellings  occupied  by  mid- 
to  upper-level  income  households, 
i^patements  are  voluntary,  and 
wealthier  households  are  more  likely  to 
have  the  Bnancial  resources  to  abate  an 
existing  problem  in  their  home,  or  to 
4Yoid  LJBP  hazards  by  not  moving  into 
idential  dwelling  with  LBP.  Even 
ough  a  national  strategy  of  eliminating 
>P  hazards  targets  a  problem  affecting 
ter  share  of  poor  households  and 
inorities,  the  impact  of  income  on  the 
4t>ility  to  undertake  voluntary 
statements  may  result  in  an  inequitable 
ustribution  of  LBP  risks. 
I  iBy  making  abatements  more 
^nordable,  today's  proposal  helps  to 
address  this  situation.  To  the  extent  that 
ttie  proposal  results  in  additional 
dl»atements.  renovation  and  remodeling, 
uid  demolitions  that  reduce  LBP 
hazards,  there  is  a  likelihood  that  poor 
and  minority  populations  will  benefit 
the  most  from  risk  reductions.  This 
potential  will  likely  be  realized  to  the 

K»test  extent  in  the  case  of  public 
using  units  with  LBP  hazards.  The 
dterease  in  the  cost  of  abatements  in 
public  housing  will  lead  to  an  increase 
m  abatement  activity  in  public  housing 
and  a  subsequent  acceleration  in  the 
depletion  of  public  housing  with  LBP 
hlizards.  The  occupants  of  these  public 
housing  units  are  disproportionately 
lower  income  and  minority  populations. 
As  the  price  of  abatements  is  lowered  as 
a  result  of  cost  savings  associated  with 
today's  proposed  rule,  more  low-income 
families  will  be  able  to  afford  to  make 
t3}e  decision  to  remove  LBP  hazards 
Cnom  their  homes. 

EPA  also  determined  that  the 
potential  impact  on  minority-owned 
businesses  in  industries  affected  by  the 
proposed  rule  would  be  minimal, 
ailable  information  suggests  that 

inority-owned  business  would  not 
icularly  benefit  from  this  proposed 

le,  since  minority  ownerahip  rates  for 
fihns  that  generate  LBP  debris  are  no 
higher  than  average. 

k  Executive  Order  13045 

I  This  proposed  rule  is  not  subject  to 
Executive  Order  13045,  entitled 
"Protection  of  Children  from 
l^hvironmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23. 1997), 
because  this  proposal  is  not  an 
^fonomically  significant  regulatory 
4ition  as  defined  by  E.0. 12866.  The 
^^vironmental  health  or  safety  risks 
Sfidressed  by  this  action  have  a 
beneficial  effect  on  children.  This 
proposal  will  benefit  children  by 
allowing  less  costly  management  and 
disposal  of  lead-baised  paint  therefore 


lessening  the  cost  of  abatements. 
Reducing  the  costs  of  abatements  will 
also  reduce  the  amount  of  time  needed 
to  complete  abatements  in  public 
housing.  Lower  abatement  costs  will 
increase  the  amount  of  private  homes 
undergoing  abatements.  By  reducing 
costs  associated  with  management  and 
disposal  of  LBP  debris,  the  Agency 
believes  that  the  number  of  abatements 
will  increase  thus  resulting  in  a 
reduction  of  children  exposed  to  LBP. 
Children  are  the  primary  beneficiaries  of 
this  proposed  rule. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Under  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act,  the  Agency  is  directed  to  use 
voluntary  consensus  standards  in  its 
regulatory  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  material  specifications, 
test  methods,  sampling  procedures, 
business  practices,  etc.)  that  are 
developed  or  adopted  by  voluntary 
consensus  standard  bodies.  Where 
available  and  potentially  applicable 
voluntary  consensus  standards  are 
effective.  The  Act  requires  the  Agency 
to  provide  Congress,  through  OMB,  an 
explanation  of  the  reasons  for  not  using 
such  standards. 

EPA  is  not  proposing  any  new  test 
methods  or  oUier  technical  standards  as 
part  of  today's  proposed  temporary 
suspension  of  the  TC  rule  for  LBP 
debris.  Thus,  the  Agency  has  no  need  to 
consider  the  use  of  voluntary  consensus 
standards  in  developing  this  proposed 
rule.  EPA  invites  comments  on  this 
analysis. 

H.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  "Enhancing  Intergovernmental 
Partnerships"  (58  FR  58093,  October  28, 
1993),  EPA  may  not  issue  a  regulation 
tliat  is  not  required  by  statute  and  that 
creates  a  mandate  upon  a  State,  local  or 
tribal  government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments.  If 
the  mandate  is  unfunded,  EPA  must 
provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  C)rder  12875  requires  EPA  to 
develop  an  effective  process  permitting 


elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfiinded  mandates." 

Today's  proposed  rule  does  not  create 
a  mandate  on  State,  local  or  tribal 
governments.  The  proposed  rule  does 
not  impose  any  enforceable  duties  on 
these  entities.  Accordingly,  the 
requirements  of  sectioit  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  proprosed  rule. 

/.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  "Consultation  and  Coordination 
with  Indian  Tribal  Governments"  (63  FR 
27655,  May  19, 1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  proposed  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  The  proposed  rule  does 
not  impose  any  enforceable  duties  on 
these  entities.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  proposed  rule. 

List  of  Subjects 

40  CFR  Part  260 

Environmental  protection. 
Administrative  practive  and  procedure. 
Confidential  business  information. 
Hazardous  waste. 

40  CFR  Part  261 

Environmental  protectidn.  Hazardous 
waste.  Recycling,  Reporting  and 
recordkeeping  requirements. 
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Dated:  December  9. 1998. 

Carol  M.  Browner, 

Administrator. 

Therefore,  it  is  proposed  that  chapter 
I  of  40  CFR  be  amended  as  follows: 

PART  260— [AMENDED] 

1.  In  part  260: 

a.  The  authority  citation  for  part  260 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a),  6921- 
6927.  6930.  6934.  6935.  6937.  6938.  6939, 
and  6974. 

b.  Section  260.10  is  amended  by 
alphabetically  adding  the  following 
definitions  fb  read  as  follows: 

§260.10    Definitions. 


*  *  *  * 


Abatement  means  emy  measure  or  set 
of  measures  designed  to  permanently 
eliminate  lead-based  paint  hazards. 
Abatement  includes,  but  is  not  limited 
to: 

(1)  The  removal  of  lead-based  paint 
and  lead-contaminated  dust,  the 
permanent  enclosure  or  encapsulation 
of  lead-based  paint,  the  replacement  of 
lead-painted  surfaces  or  fixtures,  and 
the  removal  or  covering  of  lead- 
contaminated  soil. 

(2)  All  preparation,  cleanup,  disposal, 
and  post-abatement  clearance  testing 
activities  associated  with  such 
measures. 

(3)  Specifically,  abatement  includes, 
but  is  not  limited  to: 

(i)  Projects  for  which  there  is  a  written 
contract  or  other  documentation,  which 

Erovides  that  an  individual  or  firm  will 
a  conducting  activities  in  or  to  a 
residential  dwelling  or  child-occupied 
facility  [target  housine]  that: 

(A)  Shall  result  in  the  (lennanent 
elimination  of  lead-based  paint  hazards; 
or 

(B)  Are  designed  to  permanently 
eliminate  lead-based  paint  hazards  and 
are  described  in  paragraphs  (1)  and  (2) 
of  this  definition. 

(ii)  Projects  resulting  in  the 
permanent  elimination  of  lead-based 
paint  hazards,  conducted  by  firms  or 
individuals  certified  in  accordance  with 
§  745.226  of  this  chapter,  unless  such 
projects  are  covered  by  paragraph  (4)  of 
this  definition. 

(iii)  Projects  resulting  in  the 
permanent  elimination  of  lead-based 
paint  hazards,  conducted  by  firms  or 
individuals  who.  through  their  company 
name  or  promotional  literature, 
represent,  advertise,  or  hold  themselves 
out  to  be  in  the  business  of  performing 
lead-based  paint  activities  as  identified 
and  defined  by  this  section,  unless  such 
projects  are  covered  by  paragraph  (4)  of 
this  definition:  or 


(iv)  Projects  resulting  in  the 
permanent  elimination  of  lead-based 
paint  hazards  (at  target  housing),  that 
are  conducted  in  response  to  State  or 
local  abatement  orders. 

(4)  Abatement  does  not  include 
renovation,  remodeling,  landscaping  or 
other  activities,  when  such  activities  are 
not  designed  to  permanently  eliminate 
lead-based  paint  hazards,  but,  instead, 
are  designed  to  repair,  restore,  or 
remodel  a  given  structure  or  dwelling, 
even  though  these  activities  may 
incidentally  result  in  a  reduction  or 
elimination  of  lead-based  paint  hazards. 
Furthermore,  abatement  does  not 
include  interim  controls,  operations  and 
maintenance  activities,  or  other 
measures  and  activities  designed  to 
temporarily,  but  not  permanently, 
reduce  lead-based  paint  hazards. 

*  •        *        •        * 

Commercial  building  means  any 
building  which  is  used  primarily  for 
commercial  or  industrial  activity 
including  but  not  limited  to: 
manufacturing,  service,  repair,  or 
storage. 

Deleading  means  activities  conducted 
by  a  person  who  offers  to  eliminate 
lead-based  paint  or  lead-based  paint 
hazards  or  to  plan  such  activities  in 
public  buildings  or  conunercial 
buildings. 

Demolition  means  the  wrecking, 
razing,  or  destroying  any  building  or 
significant  element  thereof  using  a 
method  that  generates  undifferentiated 
rubble. 

•  •        •        •        • 

Lead-based  paint  (LBP)  means  paint 
or  other  surface  coatings  that  contain 
lead  equal  to  or  in  excess  of  1.0 
milligrams  per  centimeter  squared  or 
more  than  0.5%  by  weight. 

Lead-based  paint  architectural 
component  debris  (LBPACD)  means: 

(1  j  Elements  or  fixtiues,  or  portions 
thereof,  of  commercial  buildings,  public 
buildings,  or  target  housing  that  are 
coated  wholly  or  in  part  with  or  adhered 
to  by  LBP.  These  include,  but  are  not 
limited  to  interior  components  such  as: 
ceilings,  crown  molding,  walls,  chair 
rails,  doors,  door  trim,  floors,  fireplaces, 
radiators  and  other  heating  units, 
shelves,  shelf  supports,  stair  treads,  stair 
risers,  stair  stringers,  newel  posts, 
railing  caps,  balustrades,  windows  and 
trim,  including  sashes,  window  heads, 
jambs,  sills,  stools  and  troughs,  built-in 
cabinets,  columns,  beams,  bathroom 
vanities,  and  coxmter  tops;  and  exterior 
components  such  as:  painted  roofing, 
chimneys,  flashing,  gutters  and 
downspouts,  ceilings,  soffits,  fasdas, 
rake  boards,  comer  boards,  bulkheads, 
doors  and  door  trim,  fences,  floors. 


joists,  lattice  work,  railings  and  railing 
caps,  siding,  handrails,  stair  risers  and 
treads,  stair  stringers,  columns, 
balustrades,  window  sills  or  stools  and 
troughs,  casings,  sashes,  and  wells. 

(2)  LBPACD  is  generated  when  an 
architectural  component  which  is 
coated  wholly  or  in  part  with  or  adhered 
to  by  LBP  is  displaced  and  separated 
from  commercial  buildings,  public 
buildings,  or  target  housing  as  a  result 
of  abatement,  deleading,  renovation  or 
remodeling  activities. 

(3)  LBPACD  does  not  include  other 
types  of  LBP  waste  such  as  paint  chips, 
paint  dust,  sludges,  solvents,  vacuum 
filter  materials,  wash  water, 
contaminated  and  decontaminated 
protective  clothing  and  equipment 
except  that  paint  chips  and  dust  which 
are  created  after  LBP  debris  is  placed  in 
a  container  or  vehicle  for  transport  to  a 
disposal  or  reclamation  facility 
specified  in  40  CFR  745.309  is 
considered  LBPACD. 

(4)  LBPACD  which  is  reused  in 
compliance  with  40  CFR  745.311  is  no 
longer  LBPACD. 

Lead-based  paint  debris  (LBP  debris) 
means  lead-based  paint  architectural 
component  debris  (LBPACD)  or  lead- 
based  paint  demolition  debris. 

Lead-based  paint  demolition  debris 
means  any  solid  material  which  results 
from  the  demolition  of  target  housing, 
public  buildings,  or  commercial 
buildings  which  are  coated  wholly  or  in 
part  with  or  adhered  to  by  LBP  at  the 
time  of  demolition. 
•        •        •        •        • 

Public  building  means  any  building 
constructed  prior  to  1978,  which  is 
generally  open  to  the  public  or  occupied 
or  visited  by  the  public,  including  but 
not  limited  to  schools,  day  care  centers, 
museums,  airport  terminals,  hospitals, 
stores,  restaurants,  office  buildings, 
convention  centers,  and  government 
buildings.  Note:  "child-occupied 
facilities"  as  defined  in  40  CFR  745.223 
of  this  chapter  are  included  in  the 
definition  of  public  building. 

Remodeling  means  any  construction- 
related  work  on  an  existing  property 
intended  to  either  maintain  or  improve 
the  property. 

Renovation  means  the  modification  of 
any  existing  structure,  or  portion 
thereof,  that  results  in  the  disturbance  of 
painted  surfaces,  unless  that  activity  is 
performed  as  part  of  an  abatement  as 
defined  in  this  part.  The  term 
renovation  includes  but  is  not  limited 
to:  the  removal  or  modification  of 
painted  surfaces  or  painted  components 
(e.g..  modification  of  painted  doors, 
surface  preparation  activity  (such  as 
sanding,  scraping,  or  other  such 
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attivities  that  may  generate  paint  dust)); 
the  removal  of  large  structures  (e.g., 
walls,  ceiling,  large  surface  replastering, 
major  re-plumbing);  and  window 
replacement. 


Reuse  means  to  use  again  for  any 
piupose  other  than  reclamation  or 
disposal.  Examples  of  reuse  include 
moving  doors,  windows,  or  other 
components  firom  one  structiue  to 

other  to  be  put  to  similar  use. 
*        •        *        * 

Target  housing  means  any  housing 
instructed  prior  to  1978,  except 
housing  for  the  elderly  or  persons  with 
Usabilities  (unless  any  child  who  is  less 
ll^an  6  years  of  age  or  under  resides  or 
is  expected  to  reside  in  such  housing  for 
the  elderly  or  person  with  disabilities) 
at  any  0-bedroom  dwelling. 


>{ART  261— (AMENDED] 

2.  In  part  261: 

a.  The  authority  section  for  part  261 
ilmtinues  to  read  as  follows: 


Authority:  42  U.S.C.  6905, 6gi2(a),  6921, 
6922,  and  6938. 

b.  Section  261.4  is  amended  by 
adding  (b)(15)  to  read  as  follows: 

f  261.4    Exclusions. 

•        •        *        •        * 

(b)    •    *    * 

(15)(i)  Lead-based  paint  architectural 
component  debris  subject  to  the 
management  and  disposal  standards 
under  part  745,  subpart  P  of  this  chapter 
which  results  from  abatements 
conducted  at  target  housing;  deleading 
activities  conducted  at  public  buildings 
or  commercial  buildings;  or  renovation 
or  remodeling  activities  conducted  at 
target  housing,  public  buildings,  or 
commercial  buildings.  This  exclusion 
does  not  apply  if  the  LBP  architectural 
component  debris  is  hazardous  for  any 
other  reason  than  failure  of  the  Toxicity 
Characteristic  (§  261.24)  for  lead 
(Hazardous  Waste  Code  D008), 

(ii)  Lead-based  paint  demolition 
debris  resulting  bom  demolition(s) 
conducted  at  target  housing,  public 
building(s),  or  commercial  building(s) 


which  is  subject  to  the  management  and 
disposal  standards  under  part  745, 
subpart  P  of  this  chapter.  This  exclusion 
does  not  apply  if  the  LBP  architectural 
component  debris  is  hazardous  for  any 
other  reason  than  failure  of  the  Toxicity 
Characteristic  (§  261.24)  for  lead 
(Hazardous  Waste  Code  D008). 

(iii)  The  exclusions  set  forth  in 
paragraph  (b)(15)(i)  and  (ii)  of  this 
section  shall  apply  in  any  State  which 
has  an  EPA  authorized  program  for 
management  and  disposal  of  LBP  debris 
under  TSCA  Title  IV;  or  in  any  State  in 
which  the  Federal  TSCA  Title  IV 
program  has  become  effiective. 

(iv)  If  the  Administrator  determines 
that  the  State  satisHes  the  standards  in 
paragraph  (b)(15)(iii)  of  this  section,  the 
Administrator  shall  publish  a  notice  in 
the  Federal  Register  to  suspend  the  TC 
in  that  State.  The  suspension  shall  be 
effiective  immediately  upon  publication 
of  the  Federal  Register  notice. 

(FR  Doc.  98-33327  Filed  12-17-98;  8:45  ami 
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DEPARTMENT  OF  EOUCATKM 
OfliM  of  PtMtMcondary  Education 
[CRM  No.:  •CIM.M.OSS.  and  t«.0O7] 


Study,  and  FMml  SupptonMntH 
Educational  ^iporlunity  Qiant 


AOBICY:  Department  of  Educaticm. 
ACTION:  Notice  of  the  closing  date  for 
institutiaos  to  file  an  "Application  for 
Approval  to  Participate  in  Federal 
Student  Financial  Aid  Programs"  (ED 
Fonn  E40-34P.  OMB  «1840-0098)  to 
participate  in  the  Federal  Peridns  Loan, 
Federal  Wcnk-Study,  and  Federal 
Supplemental  Educational  Oppcvtunity 
Grant  programs  Qmowu  collectively  as 
the  campus-based  programs)  for  the 
1999-2000  award  yeer. 


SUMMARY:  The  Secretary  invites 
currently  ineligible  institutions  of 
higher  education  that  filed  a  Fiscal 
Operations  Report  and  Application  to 
Partidpete  (FISAP)  (H}  Fwm  646-1)  in 
one  or  more  of  the  "campus-based 
programs"  fior  the  1999-2000  award 
year  to  submit  to  the  Secretary  an 
"Application  for  Approval'to 
Participate"  and  all  required  supporting 
documents  for  an  eligibility  and 
certification  determination. 

The  campus-based  programs  are  the 
Federal  Perkins  Loan  Program,  the 
Federal  Woric-Study  Program,  and  the 
Federal  Supplemental  Educational 
Opportunity  &ant  Program  and  are 
authorized  by  Title  IV  of  the  Higher 
Education  Act  of  1965,  as  amended.  The 
1999-2000  award  year  is  July  1, 1999. 
through  June  30,  2000. 
CLOQMQ  DATE:  To  participate  in  the 
campus-based  programs  in  the  1999- 
2000  award  year,  a  currently  ineligible 
institution  must  mail  or  hand-deliver  its 
"Applicati(ui  for  Approval  to 
Participate"  on  or  before  January  15, 
1999.  The  application,  along  with  all 
required  supporting  documents  for  an 
eligibility  and  certification 
determination,  must  be  submitted  to  the 
Institutional  Participation  Division  at 
one  of  the  addresses  indicated  below. 
AOORESSES:  Applications  and  Required 
Documents  Delivered  by  Mail.  The 
"application  for  approval  to  participate" 
and  required  supporting  doomients 
delivered  by  mail  must  be  addressed  to 
the  U.S.  Department  of  Education, 
Institutional  Participation  Division, 
Room  3108A.  Regional  Office  Building 
3, 400  Maryland  Avenue,  SW, 
Washington,  DC  20202-5323. 

An  applicant  must  show  proof  of 
mailing  consisting  of  one  of  the 


following:  (1)  A  legibly  dated  U.S. 
Postal  Service  poatanark:  (2)  a  legible 
mail  recmpt  with  the  date  (tf  mailing 
stamped  by  the  U.S.  Postal  Service:  (3) 
a  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier,  or  (4) 
any  other  proof  of  mailing  acceptable  to 
the  Secretary  of  Educaticm. 

If  an  application  is  sent  through  the 
U^.  Postal  Service,  the  Secretary  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  a  private  metered 
postmarii,  or  (2)  a  mail  receipt  that  is 
not  dated  by  the  U.S.  Postal  Service. 

An  applicant  should  note  that  the 
U.S.  Postal  Swvice  does  not  uniformly 
provide  a  dated  postmaik.  Before 
relying  on  this  Boethod,  an  applicant 
should  dieck  %nth  its  local  post  office. 

An  applicant  is  BocaomgaA  to  use 
certified  (V  at  least  first  c1m8  maiL 
Institutions  that  submit  "applications 
for  approval  to  participate"  and 
required  suppcHting  documents  after  the 
closing  date  will  not  be  considered  tat 
funding  under  the  campus-based 
programs  for  award  year  199»-2000. 

Applications  and  Required 
Documents  Ddivered  by  Hand.  An 
"application  for  approval  to  participate" 
and  required  supporting  documents 
deliverad  by  hand  must  be  taken  to  the 
U.S.  Department  of  Education, 
Institutional  Participation  Division, 
Roan  3108A,  Regional  Office  Building 
3.  (GSA  Building),  7th  and  D  Streets, 
SW,  Washington.  DC  20407. 

We  will  accept  hand-deUvered 
applications  betwem  8:00  a.m.  and  4:30 
p  jn.  (Eastern  time)  daily,  except 
Saturdays,  Sundays,  and  Federal 
hohdays.  An  "applicaticm  Ua  approval 
to  participate"  for  the  1999-2000  award 
year  that  is  delivered  by  hand  will  not 
be  accepted  after  4:30  p.m.  on  the 
closing  date. 

SUPPLEMENTARY  MFORMATION:  Under  the 
three  campus-based  programs,  the 
Secretary  allocates  funds  to  eligible 
institutions  of  higher  educaticm.  The 
Secretary  will  not  allocate  funds  under 
the  campus-based  programs  for  award 
year  1999-2000  to  any  currently 
inehgible  institution  imless  the 
institution  files  its  "Application  for 
Approval  to  Participate  in  Federal 
Student  Financial  Aid  Programs"  and 
other  required  supporting  dociunents  by 
the  closing  date.  If  the  institution 
submits  its  "application  for  approval  to 
participate"  or  other  required 
supporting  dociunents  after  the  January 
15, 1999  closing  date,  the  Secretary  will 
use  this  apphcation  in  determining  the 
institution's  eligibility  to  participate  in 
the  campus-based  programs  beginning 
with  the  2000-2001  award  year. 

For  purposes  of  this  notice,  ineligible 
institutions  only  include: 


(1)  An  instituti(m  that  has  not  been 
designated  as  an  eligible  institution  by  . 
the  Secretary  but  has  previously  filed  a 
FISAP;  or 

(2)  An  additional  location  of  an 
eligible  institution  that  is  currently  not 
included  in  the  Department's  eligibility 
certification  for  that  eligible  institution 
but  has  been  included  in  the 
institution's  1999-2000  FISAP. 

The  Secretary  wishes  to  advise 
institutions  that  the  institutional 
eligibility  form.  "Application  for 
Approval  to  Partidpale  in  Federal 
Student  Financial  Aid  Programs." 
should  not  be  confoaed  with  the  FISAP 
fonn  which  institutions  were  required 
to  submit  electnxiically  as  of  October  1, 
1998,  in  order  to  be  ccmsidered  for 
funds  under  the  campus-baaed  programs 
for  the  1999-2000  award  year. 

ApplicaUe  Rqjnl^kna 

The  following  regulations  apply  to  the 
campus-based  programs: 

(1  j  Student  Assistance  General 
Provisicms.  34  CFR  Part  668. 

(2)  Gooeral  Provisions  for  the  Federal 
Peridns  Loan  Program,  Federal  Worii- 
Study  Program,  and  Federal 
Supplemental  Educational  Opportunity 
Grant  Program.  34  CFR  Part  673. 

(3)  Federal  Perkins  Loan  Program,  34 
CFR  Part  674. 

(4)  Federal  Worii-Study  Program,  34 
CFR  Part  675. 

(5)  Fedoral  Supplemental  Educational 
Opportimity  Grant  Program.  34  CFR  Part 
676. 

(6)  histitutional  Eligibility  Under  the 
Higher  Education  Act  of  1965.  as 
amended.  34  CFR  Part  600. 

(7)  New  Restrictions  on  Lobbying.  34 
CFR  Part  82. 

(8)  Govemmentwide  Debarment  and 
Suspension  (Nonprocurement)  and 
Govemmentwide  Reqtiirements  for 
Drug-Freie  Workplace  (Grants).  34  CFR 
Part  85. 

(9)  Drug-Free  Schools  and  Campuses. 
34  CFR  Part  86. 

FOR  FURTHER  MFORMATION  CONTACT:  For 
information  concerning  designation  of 
eligibility,  contact:  Liz  Neverson  or  John 
Frohlicher,  Institutional  Partidpation 
Division,  Initial  Partidpation  Branch, 
U.S.  Department  of  Education,  Room 
3108A,  Regional  Office  Building  3, 400 
Maryland  Avenue,  SW,  Washington,  DC 
20202-5343.  Telephone:  (202)  260- 
3270. 

For  technical  assistance  concerning 
the  FISAP  or  other  operational 
procedures  of  the  campus-based 
programs,  contad:  Sandra  K.  Donelson, 
Institutional  Financial  Management 
Division,  U.S.  Department  of  Education, 
P.O.  Box  23781,  Washington,  DC  20026- 
0781.  Telephone:  (202)  708-9751. 
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Individuals  who  use  a 
elecommunications  device  for  the  deaf 
TDD)  may  call  the  Federal  hiformation 
telay  Service  (FIRS)  at  1-800-877-8339 
)etween  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday.  Individuals 
rtrith  disabiUties  may  obtain  this 
iocument  in  an  alternate  format  [e.g., 
)raille,  Isirge  print,  audiotape,  or 
computer  diskette)  on  request  to  the 
X)ntact  person  listed  in  the  preceding 
>aragraph. 

Electronic  Access  To  This  Document 

Anyone  may  view  this  document,  as 
veil  as  all  other  Department  of 
education  documents  published  in  the 
federal  Register,  in  text  or  portable 


dociunent  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  the  pdf  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  pdf,  call  the 
U.S.  Government  Printing  Office  at  (202) 
512-1530  or,  toll  free  at  1-888-293- 
6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 


or,  toll  free.  1-800-222-4922.  The 
documents  are  located  under  Option  G- 
Files/ Announcements,  Bulletins  and 
Press  Releases. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register. 

Program  Authority:  20  U.S.C.  1087aa 
et  seq.;  42  U.S.C.  2751  et  seq.;  and  20 
U.S.C.  1070b  et  seq.) 

Dated:  December  14, 1998. 
Gerard  A.  Russomano, 

Acting  Chief  Operating  Officer,  Office  of 
Student  Financial  Assistance  Programs. 
(FR  Doc.  98-33508  Filed  12-17-98;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-440fr-N-01] 

Fair  Housing  Enforcement- 
Occupancy  Standards  Notice  of 
Statement  of  Poiicy 

agency:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity.  HUD. 
ACTION:  Notice  of  statement  of  policy. 

SUMMARY:  This  statement  of  policy 
advises  the  public  of  the  factors  that 
HUD  will  consider  when  evaluating  a 
housing  provider's  occupancy  policies 
to  determine  whether  actions  under  the 
provider's  policies  may  constitute 
discriminatory  conduct  under  the  Fair 
Housing  Act  on  the  basis  of  familial 
status  (the  presence  of  children  in  a 
family).  Publication  of  this  notice  meets 
the  requirements  of  the  Quality  Housing 
and  Work  Responsibility  Act  of  1998. 

DATES:  Effective  date:  December  18, 
1998. 

FOfi  FURTHER  INFORMATION  CONTACT: 
Sara  Pratt,  Director,  Office  of 
Investigations,  Office  of  Fair  Housing 
and  Equal  Opportunity,  Room  5204,  451 
Seventh  Street,  SW,  Washington,  DC 
20410,  telephone  (202)  708-2290  (not  a 
toll-free  number).  For  hearing-  and 
speech-impaired  persons,  this  telephone 
number  may  be  accessed  via  TTY  (text 
telephone)  by  calling  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339  (toll-free). 
SUPPLEMENTARY  INFORMATION: 

Statutory  and  Regulatory  Background 

Section  589  of  the  Quality  Housing 
and  Work  Responsibility  Act  of  1998 
(Pub.  L.  105-276,  112  Stat.  2461, 
approved  October  21, 1998,  "QHWRA") 
requires  HUD  to  publish  a  notice  in  the 
Federal  Register  that  advises  the  public 
of  the  occupancy  standards  that  HUD 
uses  for  enforcement  purposes  under 
the  Fair  Housing  Act  (42  U.S.C.  3601- 
3619).  Section  589  requires  HUD  to 
publish  this  notice  within  60  days  of 
enactment  of  the  QHWRA,  and  states 
that  the  notice  will  be  effective  upon 
publication.  Specifically,  section  589 
states,  in  relevant  part,  that: 

[Tlhe  specific  and  unmodified  standards 
provided  in  the  March  20, 1991, 
Memorandum  from  the  General  Counsel  of 
(HUD)  to  all  Regional  Counsel  shall  be  the 
policy  of  [HUD]  with  respect  to  complaints 
of  discrimination  under  the  Fair  Housing  Act 
...  on  the  basis  of  familial  status  which 
involve  an  occupancy  standard  established 
by  a  housing  provider. 

The  Fair  Housing  Act  prohibits 
discrimination  in  any  aspect  of  the  sale. 


rental,  financing  or  advertising  of 
dwellings  on  the  basis  of  race,  color, 
religion,  national  origin,  sex  or  famiUal 
status  (the  presence  of  children  in  the 
family).  The  Fair  Housing  Act  also 
provides  that  nothing  in  the  Act  "limits 
the  applicability  of  any  reasonable  local. 
State  or  Federal  restrictions  regarding 
the  maximpm  number  of  occupants 
permitted  to  occupy  a  dwelling."  The 
Fair  Housing  Act  gave  HUD 
responsibility  for  implementation  and 
enforcement  of  the  Act's  requirements. 
The  Fair  Housing  Act  authorizes  HUD  to 
receive  complaints  alleging 
discrimination  in  violation  of  the  Act,  to 
investigate  these  complaints,  and  to 
engage  in  efforts  to  resolve  informally 
matters  raised  in  the  complaint.  In  cases 
where  the  complaint  is  not  resolved,  the 
Fair  Housing  Act  authorizes  HUD  to 
make  a  determination  of  whether  or  not 
there  is  reasonable  cause  to  believe  that 
discrimination  has  occurred.  HUD's 
regulations,  implementing  the  Fair 
Housing  Act  (42  U.S.C.  3614)  are  found 
in  24  CFR  part  100. 

hi  1991,  HUD's  General  Counsel, 
Frank  Keating,  determined  that  some 
confusion  existed  because  of  the 
absence  of  more  detailed  guidance 
regarding  what  occupancy  restrictions 
are  reasonable  under  the  Act.  To 
address  this  confusion.  General  Counsel 
Keating  issued  internal  guidance  to 
HUD  Regional  Counsel  on  factors  that 
they  should  consider  when  examining 
complaints  filed  with  HUD  imder  the 
Fair  Housing  Act,  to  determine  whether 
or  not  there  is  reasonable  cause  to 
believe  discrimination  has  occurred. 

This  Notice 

Through  this  notice  HUD  implements 
section  589  of  the  QHWRA  by  adopting 
as  its  poUcy  on  occupancy  standards, 
for  purposes  of  enforcement  actions 
imder  the  Fair  Housing  Act,  the 
standards  provided  in  the  Memorandum 
of  General  Counsel  Frank  Keating  to 
Regional  Coimsel  dated  March  20, 1991, 
attached  as  Appendix  A. 

Authority:  42  U.S.C.  3535(d),  112  Stat. 
2461. 

Dated:  December  14, 1998. 
Eva  M.  Plaza, 

Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity. 

Appendix  A. 

March  20, 1991. 

MEMORANDUM  FOR:  All  Regional  Counsel 
FROM:  Frank  Keating,  G 
SUBJECT:  Fair  Housing  Enforcement  Policy: 
Occupancy  Cases 
On  February  21,  1991, 1  issued  a 
memorandum  designed  to  facilitate  your 
review  of  cases  involving  occupancy  policies 
under  the  Fair  Housing  Act.  The 


memorandum  was  based  on  my  review  of  a 
significant  number  of  such  cases  and  was 
intended  to  constitute  internal  guidance  to  be 
used  by  Regional  Counsel  in  reviewing  cases 
involving  occupancy  restrictions.  It  was  not 
intended  to  create  a  definitive  test  for 
whether  a  landlord  or  manager  would  be 
liable  in  a  particular  case,  nor  was  it 
intended  to  establish  occupancy  policies  or 
requirements  for  any  particular  type  of 
housing. 

However,  in  discussions  within  the 
Department,  and  with  the  Department  of 
Justice  and  the  public,  it  is  clear  that  the 
February  21  memorandum  has  resulted  in  a 
significant  misunderstanding  of  the 
Department's  position  on  the  question  of 
occupancy  policies  which  would  be 
reasonable  under  the  Fair  Housing  Act.  In 
this  respect,  many  people  mistakenly  viewed 
the  February  21  memorandum  as  indicating 
that  the  Department  was  establishing  an 
occupancy  policy  which  it  would  consider 
reasonable  in  any  fair  housing  case,  rather 
than  providing  guidance  to  Regional  Counsel 
on  the  evaluation  of  evidence  in  familial 
status  cases  which  involve  the  use  of  an 
occupancy  policy  adopted  by  a  housing 
provider. 

For  example,  there  is  a  HUD  Handbook 
provision  regarding  the  size  of  the  unit 
needed  for  public  housing  tenants.  See 
Handbook  7465.1  REV-2,  Public  Housing 
Occupancy  Handbook:  Admission,  revised 
section  5-1  (issued  February  12, 1991).  While 
that  Handbook  provision  states  that  HUD 
does  not  specify  the  number  of  persons  who 
may  live  in  public  housing  units  of  various 
sizes,  it  provides  guidance  about  the  factors 
public  housing  agencies  may  consider  in 
establishing  reasonable  occupancy  policies. 
Neither  this  memorandum  nor  the 
memorandum  of  February  21, 1991  overrides 
the  guidance  that  Handbook  provides  about 
program  requirements. 

As  you  know,  assuring  Fair  Housing  for  all 
is  one  of  Secretary  Kemp's  top  priorities. 
Prompt  and  vigorous  enforcement  of  all  the 
provisions  of  the  Fair  Housing  Act,  including 
the  protections  in  the  Act  for  families  with 
children,  is  a  critical  responsibility  of  mine 
and  every  person  in  the  Office  of  General 
Counsel.  I  expect  Headquarters  and  Regional 
Office  staff  to  continue  their  vigilant  efforts 
to  proceed  to  formal  enforcement  in  all  cases 
in  which  there  is  reasonable  cause  to  believe 
that  a  discriminatory  housing  practice  under 
the  Act  has  occurred  or  is  about  to  occur. 
This  is  particularly  important  in  cases  where 
occupancy  restrictions  are  used  to  exclude 
families  with  children  or  to  unreasonably 
limit  the  ability  of  families  with  children  to 
obtain  housing. 

In  order  to  assure  that  the  Department's 
position  in  the  area  of  occupancy  policies  is 
fully  understood,  I  believe  that  it  is 
imp>erative  to  articulate  more  fully  the 
Department's  position  on  reasonable 
occupancy  policies  and  to  describe  the 
approach  that  the  Department  takes  in  its 
review  of  occupancy  cases. 

Specifically,  the  Department  believes  that 
an  occupancy  policy  of  two  persons  in  a 
bedroom,  as  a  general  rule,  is  reasonable 
under  the  Fair  Housing  Act.  The  Department 
of  Justice  has  advised  us  that  this  is  the 
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g  sneral  policy  it  has  incorf)orated  in  consent 
decrees  and  proposed  orders,  and  such  a 
general  policy  also  is  consistent  with  the 
guidance  provided  to  housing  providers  in 
jtpe  HUD  handbook  referenced  above. 
[However,  the  reasonableness  of  any 
({ccupancy  policy  is  rebuttable,  and  neither 
the  February  21  memorandum  nor  this 
riiemorandum  implies  that  the  Department 
Mrill  determine  compliance  with  the  Fair 
i  Lousing  Act  based  solely  on  the  number  of 
I  eople  permitted  in  each  bedroom.  Indeed, 
i  5  we  stated  in  the  Hnal  rule  implementing 
t  le  Fair  Housing  Amendments  Act  of  1988, 
t  le  Department's  position  is  as  follows: 

inhere  is  nothing  in  the  legislative  history 
1  irhich  indicates  any  intent  on  the  part  of 
( longress  to  provide  for  the  development  of 
)  national  occupancy  code.  •  *  * 

On  the  other  hand,  there  is  no  basis  to 
(  onclude  that  Congress  intended  that  an 
<  iwner  or  manager  of  dwellings  would  be 
1  mable  to  restrict  the  number  of  occupants 
vho  could  reside  in  a  dwelling.  Thus,  the 
)epartment  believes  that  in  appropriate 
:ircumstances,  owners  and  managers  may 
levelop  and  implement  reasonable 
xxupancy  requirements  based  on  factors 
iuch  as  the  number  and  size  of  sleeping  areas 
>r  bedrooms  and  the  overall  size  of  the 
Iwelling  unit.  In  this  regard,  it  must  be  noted 
hat,  in  connection  with  a  complaint  alleging 
lischmination  on  the  basis  of  familial  status, 
he  Department  will  carefully  examine  any 
(uch  nongovernmental  restriction  to 
letermine  whether  it  operates  unreasonably 
:o  limit  or  exclude  families  with  children. 

24  C.F.R.  Chapter  I,  Subchapter  A. 
\ppendix  I  at  566-€7  (1990). 

Thus,  in  reviewing  occupancy  cases,  HUD 
will  consider  the  size  and  number  of 
Mdrooms  and  other  special  circumstances. 
rhe  following  principles  and  hypothetical 
9xamples  should  assist  you  in  determining 
whether  the  size  of  the  bedrooms  or  special 
circumstances  would  make  an  occupancy 
policy  unreasonable. 

Size  of  bedrooms  and  unit 

Consider  two  theoretical  situations  in 
which  a  housing  provider  refused  to  permit 
a  family  of  five  to  rent  a  two-bedroom 
dwelling  based  on  a  "two  people  per 
bedroom"  policy.  In  the  first,  the 
complainants  are  a  family  of  five  who 
applied  to  rent  an  apartment  with  two  large 
bedrooms  and  spacious  living  areas.  In  the 
second,  the  complainants  are  a  family  of  five 
who  applied  to  rent  a  mobile  home  space  on 


which  they  planned  to  live  in  a  small  two- 
bedroom  mobile  home.  Depending  on  the 
other  facts,  issuance  of  a  charge  might  be 
warranted  in  the  first  situation,  but  not  in  the 
second. 

The  size  of  the  bedrooms  also  can  be  a 
factor  suggesting  that  a  determination  of  no 
reasonable  cause  is  appropriate.  For  example, 
if  a  mobile  home  is  advertised  as  a  "two- 
bedroom"  home,  but  one  bedroom  is 
extremely  small,  depending  on  all  the  facts, 
it  could  be  reasonable  for  the  park  manager 
to  limit  occupancy  of  the  home  of  two 
people. 

Age  of  children 

The  following  hypotheticals  involving  two 
housing  providers  who  refused  to  permit 
three  people  to  share  a  bedroom  illustrate 
this  principle.  In  the  first,  the  complainants 
are  two  adult  parents  who  applied  to  rent  a 
one-bedroom  apartment  with  their  infant 
child,  and  both  the  bedroom  and  the 
apartment  were  large.  In  the  second,  the 
complainants  are  a  family  of  two  adult 
parents  and  one  teenager  who  applied  to  rent 
a  one-bedroom  apartment.  Depending  on  the 
other  facts,  issuance  of  a  charge  might  be 
warranted  in  the  first  hypothetical,  but  not  in 
the  second. 

Configuration  of  unit 

The  following  imaginary  situations 
illustrate  special  circumstances  involving 
unit  configuration.  Two  condominium 
associations  each  reject  a  purchase  by  a 
family  of  two  adults  and  three  children  based 
on  a  rule  limiting  sales  to  buyers  who  satisfy 
a  "two  people  per  bedroom"  occupancy 
policy.  The  first  association  manages  a 
building  in  which  the  family  of  the  five 
sought  to  purchase  a  unit  consisting  of  two 
bedrooms  plus  a  den  or  study.  The  second 
manages  a  building  in  which  the  family  of 
five  sought  to  purchase  a  two-bedroom  unit 
which  did  not  have  a  study  or  den. 
Depending  on  the  other  facts,  a  charge  might 
be  warranted  in  the  first  situation,  but  not  in 
the  second. 

Other  physical  limitations  of  bousing 

In  addition  to  physical  considerations  such 
as  the  size  of  each  bedroom  and  the  overall 
size  and  configuration  of  the  dwelling,  the 
Department  will  consider  limiting  factors 
identified  by  housing  providers,  such  as  the 
capacity  of  the  septic,  sewer,  or  other 
building  systems. 


State  and  local  law 

If  a  dwelling  is  governed  by  State  or  local 
governmental  occupancy  requirements,  and 
the  housing  provider's  occupancy  policies 
reflect  those  requirements,  HUD  would 
consider  the  governmental  requirements  as  a 
special  circumstance  tending  to  indicate  that 
the  housing  provider's  occupancy  policies 
are  reasonable. 

Other  relevant  factors 

Other  relevant  factors  supporting  a 
reasonable  cause  recommendation  based  on 
the  conclusion  that  the  occupancy  policies 
are  pretextual  would  include  evidence  that 
the  housing  provider  has:  (1)  made 
discriminatory  statements:  (2)  adopted 
discriminatory  rules  governing  the  use  of 
common  facilities;  (3)  taken  other  steps  to 
discourage  families  with  children  from  living 
in  its  housing;  or  (4)  enforced  its  occupancy 
policies  only  against  families  with  children. 
For  example,  the  fact  that  a  development  was 
previously  marketed  as  an  "adults  only" 
development  would  militate  in  favor  of 
issuing  a  charge.  This  is  an  especially  strong 
factor  if  there  is  other  evidence  suggesting 
that  the  occupancy  policies  are  a  pretext  for 
excluding  families  with  children. 

An  occupancy  policy  which  limits  the 
number  of  children  per  unit  is  less  likely  to 
be  reasonable  than  one  which  limits  the 
number  of  people  per  unit. 

Special  circumstances  also  may  be  found 
where  the  housing  provider  limits  the  total 
number  of  dwellings  he  or  she  is  willing  to 
rent  to  families  with  children.  For  example, 
assume  a  landlord  owns  a  building  of  two- 
bedroom  units,  in  which  a  policy  of  four 
people  per  unit  is  reasonable.  If  the  landlord 
adopts  a  four  person  per  unit  p>olicy,  but 
refuses  to  rent  to  a  family  of  two  adults  and 
two  children  because  twenty  of  the  thirty 
units  already  are  occupied  by  families  with 
children,  a  reasonable  cause  recommendation 
would  be  warranted. 

If  your  review  of  the  evidence  indicates 
that  these  or  other  special  circumstances  are 
present,  making  application  of  a  "two  people 
per  bedroom"  policy  unreasonably 
restrictive,  you  should  prepare  a  reasonable 
cause  determination.  The  Executive 
Summary  should  explain  the  special 
circumstances  which  support  your 
recommendation. 

IFR  Doc.  98-33568  Filed  12-17-98;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

29  CFR  Part  44 
RIN  1290-AA19 

Process  for  Electing  State  Agency 
Representatives  for  Consultations  with 
Department  of  Labor  Relating  to 
Nationwide  Employment  Statistics 
System 

AGENCY:  Office  of  the  Secretary,  Labor. 
ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  The  Department  of  Labor  is 
establishing  a  process  for  the  election  of 
representatives  of  the  States  to 
participate  in  formal  consultations  with 
the  Department  relating  to  the 
development  of  an  annual  employment 
statistics  plan  and  to  address  other 
employment  statistics  issues.  Section 
15(d)(2)  of  the  Wagner-Peyser  Act.  as 
recently  amended  by  section  309  of  the 
Workforce  Investment  Act  of  1998, 
requires  the  Secretary  to  establish  a 
process  for  the  election  of 
representatives  of  each  of  the  10  Federal 
regions  of  the  Department.  This 
provision  requires  that  the 
representatives  be  elected  by  and  from 
the  employment  statistics  directors 
affihated  with  State  agencies  designated 
to  carry  out  employment  statistics 
responsibiUties  under  section  15  of  the 
Wagner-Peyser  Act.  The  interim  final 
rule  addresses  the  election  cycles,  the 
tenure  of  the  representatives,  the 
process  for  the  distribution  and 
tabulation  of  ballots,  tie-breaking 
procedures,  methods  of  transmitting 
ballots  and  votes,  and  the  filling  of 
vacancies. 

DATES:  Effective  Date:  This  interim  final 
rule  is  effective  January  19, 1999. 
Comments:  Comments  are  due  on  or 
before  March  18, 1999. 

ADDRESSES:  Send  comments  to  Cheryl 
Kerr.  Office  of  the  Commissioner  of  the 
Bureau  of  Labor  Statistics,  Room  4044, 
Postal  Square  Building,  2  Massachusetts 
Avenue.  NE  Washington,  DC  20212. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  Kerr,  Office  of  the  Conmiissioner 
of  the  Bureau  of  Labor  Statistics, 
Department  of  Labor,  telephone  202- 
606-7808,  FAX  202-606-7797. 
SUPPLEMENTARY  INFORMATION. 
L  Background 

On  August  7, 1998,  the  President 
signed  into  law  the  Workforce 
Investment  Act  of  1998.  Section  309  of 
that  Act  amends  section  15  of  the 
Wagner-Peyser  Act  and  assigns  the 


Secretary  of  Labor  the  responsibility  to 
oversee  the  development,  maintenance 
and  continuous  improvement  of  a 
nationwide  system  of  employment 
statistics.  The  revised  section  15(d)  of 
the  Wagner-Peyser  Act  specifies  that, 
among  other  activities,  the  Secretary  of 
Labor,  working  through  the  Bureau  of 
Labor  Statistics  and  in  cooperation  with 
the  States,  is  to  develop  an  annual 
employment  statistics  plan  and  address 
other  employment  statistics  issues  by 
holding  formal  consultations  at  least 
once  each  quarter.  The  consultations  are 
to  relate  to  the  products  and 
administration  of  the  employment 
statistics  system  and  are  to  be  held  with 
representatives  from  each  of  the  10 
Federal  regions  of  the  Department 
elected  (pursuant  to  a  process 
established  by  the  Secretary)  by  and 
from  the  directors  of  the  State 
employment  statistics  agencies 
designated  under  the  Wagner-Peyser 
Act. 

IL  Analysis  of  Regulations 

Section  44.1  describes  the  purpose 
and  scope  of  the  regulations.  These 
regulations  pertain  only  to  the  process 
for  electing  the  representatives  of  the 
States  to  conduct  formal  consultations 
with  the  Department  of  Labor.  The 
regulations  do  not  address  the 
consultations  themselves.  In  addition, 
this  section  identifies  the  statutory  basis 
for  the  election  process. 

Section  44.2  oescribes  the  election 
cycle  and  tenure  of  the  State  agency 
representatives.  The  Department  will 
hold  the  first  election  within  30  days 
after  the  effective  date  of  these 
regulations.  This  section  identifies  five 
regions  where  the  initial  representatives 
will  be  elected  for  a  term  ending  January 
1.  2000  and  where  subsequent  elections 
for  representatives  of  those  regions 
(beginning  in  the  last  quarter  of  1999) 
will  be  for  two-year  terms.  Those 
subsequent  elections  will  be  held 
biennially  in  the  last  quarter  of  the  year. 
The  representatives  elected  from  the 
other  five  regions  in  the  first  election 
will  be  elected  for  a  two-year  term  with 
subsequent  elections  (beginning  in  the 
last  quarter  2000)  held  biennially  in  the 
last  quarter  of  the  year.  The  effect  of 
these  election  cycles  is  to  stagger  the 
terms  of  the  representatives.  The 
purpose  of  staggered  terms  is  to  ensure 
that  at  least  one-half  of  the 
representatives  will  have  the  benefit  of. 
and  expertise  resulting  from,  the 
previous  year's  consultations.  This  will 
provide  important  continuity  to  the 
consultation  process  while  also 
allowing  for  appropriate  turnover.  The 
five  regions  identified  in  each  category 
were  selected  to  ensure  that  all  turnover 


does  not  occur  in  the  same  part  of  the 
country  at  the  same  time. 

This  section  also  provides  that  the 
terms  of  the  representatives  elected  in 
the  first  election  will  commence 
immediately  so  as  to  facilitate  the 
earliest  possible  consultation. 
Subsequently,  the  terms  will  commence 
January  1  of  the  year  following  the 
scheduled  election.  The  section  defines 
both  the  commencement  of  a  term  and 
the  length  of  the  two-year  term  by 
referring  to  the  preceding  "scheduled" 
election.  Delays  which  prevent  the 
election  process  from  being  completed 
in  the  last  calendar  quarter  will  not 
mean  that  those  elected  will  serve  any 
longer  than  if  the  election  were 
completed  within  that  quarter.  No 
matter  how  long  the  election  process 
may  last,  the  election  is  deemed  to  be 
"scheduled"  within  the  last  calendar 
quarter,  as  provided  in  the  regulations. 
Finally,  this  section  provides  that 
representatives  may  serve  for  an 
unlimited  number  of  terms,  thereby 
providing  maximum  discretion  to  the 
directors  in  each  region  in  electing  their 
representative. 

Section  44.3  establishes  the  process 
by  which  the  election  will  be 
conducted.  The  Commissioner  of  the 
Bureau  of  Labor  Statistics  (hereafter 
"the  Commissioner")  or  his  or  her 
designee  will  conduct  the  election, 
consistent  with  the  requirement  of 
section  15(d)(2)  of  the  Wagner-Peyser 
Act  that  the  Secretary  of  Labor  work 
through  the  Bureau  of  Labor  Statistics  in 
coordinating  these  employment 
statistics  activities.  The  Commissioner 
will  provide  a  ballot  to  each 
employment  statistics  agency  director 
containing  the  names  of  all  the  agency 
directors  in  the  appropriate  region.  If  a 
State  has  failed  to  designate  an  agency 
pursuant  to  section  15(e)  of  the  Wagner- 
Peyser  Act,  or  has  not  provided  the 
name  of  the  employment  statistics 
director  to  the  Commissioner,  the  State 
will  not  be  able  to  participate  in  the 
election.  This  section  also  provides  that 
the  Commissioner  will  establish  a  time 
period  within  which  the  votes  are  to  be 
cast  and  that  such  time  period  will  not 
be  less  than  one  week.  The 
Commissioner  then  will  tally  all  the 
votes  received  within  the  prescribed 
period  and  the  director  receiving  the 
most  votes  will  be  the  representative  for 
the  region.  A  plurality  of  votes  will 
therefore  be  sufficient  for  election.  If 
there  is  a  tie  after  the  first  round  of  votes 
is  counted,  the  Commissioner  will  carry 
out  an  additional  round  of  voting  using 
ballots  containing  only  the  names  of  the 
directors  that  tied  with  the  most  number 
of  votes.  If  the  tie  remains  after  the 
second  round,  additional  rounds  of 
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f  oting  will  be  repeated  until  a 
I  Bpresentative  is  elected. 

This  section  also  provides  that  the 
( lommissioner  may  distribute  ballots 
I  irough  electronic  mail  or  other 
I  ppropriate  methods  and  may  also 
!  pecify  the  methods  through  which  the 
( irectors  are  to  cast  their  votes.  Finally, 
t  [lis  section  provides  that  if  a 
I  epresentative  does  not  complete  the 
term,  the  Commissioner  will  fill  the 
}  'acancy  by  conducting  an  election  using 
1  he  voting  process  described  above. 

The  Department  believes  that  these 
Regulations  address  the  key  issues 
]  elating  to  the  election  process.  After  the 
irst  elections  and  consultations  are 
( ;onducted,  and  after  taking  into 
( lonsideration  the  comments  received 
)iusuant  to  this  notice,  the  Department 
vill  consider  whether  these  rules  need 
1  o  be  modified  or  any  additional  rules 
:  leed  to  be  established. 

'ublicatibn  in  Final 

The  Department  of  Labor  has 
I  letermined,  piu-suant  to  5  U.S.C.  553 
b)(3)(B),  that  good  cause  exists  for 
vaiving  the  public  comment  on  this 
:  ule.  Publication  of  a  proposed  rule  is 
umecessary  since  section  506(c)(1)  of 
he  Workforce  Investment  Act  of  1998 
20  U.S.C.  9276(c)(1))  requires  the 
Secretary  to  issue  interim  final 
'egulations  implementing  the  provisions 
)f  the  Act. 


Statutory  Authority 

The  Department  of  Labor  is 
)ublishing  these  rules  under  the 
mthority  provided  in  section  506(c)(1) 
)f  the  Workforce  Investment  Act  of  1998 
20  U.S.C.  9276(c)(1)).  That  section 
vquires  that  the  Secretary  develop  and 
)ublish  in  the  Federal  Register  interim 
inal  regulations  relating  to  the 
mplementation  of  the  Workforce 
nvestment  Act  not  later  than  180  days 
after  the  date  of  enactment. 

legulatory  Flexibility  Act 

The  Department  of  Labor,  in 
iccordance  with  the  Regulatory 
flexibility  Act  (5  U.S.C.  605(b)),  has 
eviewed  this  regulation  and  by 
approving  it  certifies  that  this  regulation 
will  not  have  a  significant  economic 
mpact  on  a  substantial  number  of  small 
mtities.  The  rule  relates  only  to  State 
Agency  representatives  and  therefore 

oes  not  aHiect  businesses,  large  or 
imall,  or  any  other  small  entities  as 

efined  under  the  Act.  The  Secretary 
certified  to  this  effect  to  the  Chief 
unsel  for  Advocacy  of  the  Small 

iiisiness  Administration. 


Executive  Order  12866 

This  proposed  rule  has  been  drafted 
and  reviewed  in  accordance  with 
Executive  Order  12866,  section  1(b), 
Principles  of  Regulation.  The 
Department  has  determined  that  this 
proposed  rule  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866,  section  3(f),  Regulatory 
Planning  and  Review.  Accordingly,  it 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  order. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year.  Therefore,  no  actions 
were  deemed  necessary  under  the 
provisions  of  the  Unfunded  Mandates 
Reform  Act  of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  and  Congressional 
Notification 

The  Department  has  determined  that 
this  interim  final  rule  is  not  a  major  rule 
as  defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (5  U.S.C.  804(2)). 
This  rule  will  not  result  in  an  annual 
effect  on  the  economy  of  $100,000,000 
or  more;  a  major  increase  in  costs  or 
prices;  or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  Stdtes-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets.  The  Department  will 
submit  to  each  House  of  Congress  and 
to  the  Comptroller  General  a  report 
regarding  the  issuance  of  this  interim 
final  rule  prior  to  the  effective  date  of 
the  rule  that  will  note  that  this  rule  does 
not  constitute  a  "major  rule"  for 
purposes  of  the  Act. 

List  of  Subjects  in  29  CFR  Part  44 

Economic  Statistics,  Employment. 

Signed  on  this  14th  day  of  December,  1998. 
Alexis  M.  Herman, 
Secretary  of  Labor. 

For  the  reasons  stated  in  the 
preamble,  the  E)epartment  of  Labor 
hereby  amends  subtitle  A  of  title  29  of 
the  Code  of  Federal  Regulations  by 
adding  a  new  part  44  to  read  as  follows: 


PART  44-PROCESS  FOR  ELECTINQ 
STATE  EMPLOYMENT  STATISTICS 
AGENCY  REPRESENTATIVES  FOR 
CONSULTATIONS  WITH  DEPARTMENT 
OF  LABOR. 

44.1  Purpose  and  scope. 

44.2  Election  cycle  and  tenure  of 
representatives. 

44.3  Election  process. 

Authority:  S  U.S.C.  301:  20  U.S.C.  9276(c); 
29  U.S.C.  49  1-2. 

f  44.1    Purpose  and  scop*. 

This  part  contains  the  regulations  of 
the  U.S.  Department  of  Labor 
establishing  a  process  for  the  election  of 
representatives  of  the  States  to 
participate  in  formal  consultations  with 
the  Department  of  Labor  for  purposes  of 
the  development  of  an  annual 
employment  statistics  plan  and  to 
address  other  employment  statistics 
issues.  The  representatives  are  to  be 
elected  by  and  from  the  State 
employment  statistics  directors 
affiliated  with  the  State  agencies 
designated  to  carry  out  the  employment 
statistics  responsibilities  under  the 
revised  section  15  of  the  Wagner-Peyser 
Act  (29  U.S.C.  49  1-2).  as  amended  by 
section  309  of  the  Workforce  Investment 
Act  of  1998.  The  revised  section  15(d)(2) 
of  the  Wagner-Peyser  Act  requires  the 
Secretary  to  establish  a  process  for  the 
election  of  such  representatives  from 
each  of  the  10  Federal  regions  of  the 
Department  of  Labor. 

§  44.2    Election  cycl*  and  tanure  of 
reprasentativM. 

(a)  Election  cycle.  The  States  located 
within  each  Federal  region,  as  defined 
herein,  shall  elect  one  representative  in 
accordance  with  the  procedures 
specified  in  these  regulations.  The 
initial  election  for  representatives  of  the 
States  from  all  10  Federal  regions  will 
be  held  within  30  days  after  the 
efi'ective  date  of  these  regulations.  For 
purposes  of  this  section,  the  Federal 
regions  shall  be  the  Standard  Federal 
regions  identified  in  former  OMB 
Circular  A-105  (issued  April  4,  1974). 
For  the  representatives  elected  from  the 
Federal  regions  where  the  principal 
office  is  located  in  New  York  City, 
Atlanta,  Kansas  City,  Denver  or  Seattle, 
the  initial  term  shall  terminate  on 
January  1,  2000.  Subsequent  elections 
for  representatives  from  such  regions 
shall  be  held  in  the  last  quarter  of  1999 
and  thereafter  biennially  within  the  last 
calendar  quarter  of  the  year.  For  the 
representatives  fitjm  the  Federal  regions 
where  the  principal  office  is  located  in 
Boston,  Philadelphia,  Dallas,  Chicago 
and  San  Francisco,  the  initial  term  shall 
terminate  on  January  1,  2001. 
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Subsequent  elections  for  representatives 
from  such  regions  shall  be  held  within 
the  last  calendar  quarter  of  200Q  and 
thereafter,  biennially  within  the  last 
calendar  quarter  of  the  year.  After  the 
initial  election,  the  terms  of  all 
representatives  shall  terminate  on 
January  1  of  the  third  calendar  year  after 
the  preceding  scheduled  election. 

(b)  Tenure.  The  terms  of  the 
representatives  elected  in  the  first 
election  shall  commence  upon  election. 
The  terms  of  representatives  elected  in 
subsequent  elections  shall  commence 
January  1  of  the  year  following  the 
scheduled  election.  Representatives  may 
serve  for  an  unlimited  number  of  terms. 

§44.3    Election  process. 

(a)  Process.  The  Commissioner  of  the 
Biu^au  of  Labor  Statistics  of  the  U.S. 
Department  of  Labor  (hereafter  referred 
to  as  "the  Commissioner")  or  his  or  her 
designee  shall  conduct  the  elections. 
The  Commissioner  shall  provide  a  ballot 
containing  the  names  of  the 
employment  statistics  directors  in  the 


appropriate  region  to  the  employment 
statistics  director  in  each  State  who  is 
affiliated  with  the  State  agency 
designated  pursuant  to  section  15(e)  of 
the  Wagner-Peyser  Act.  If  a  State  has  not 
designated  an  agency,  or  has  not 
provided  the  name  of  the  employment 
statistics  director  to  the  Commissioner, 
the  State  shall  not  participate  in  the 
election  process.  Each  director  may  vote 
for  one  director  to  be  the  regional 
representative.  The  Commissioner  shall 
prescribe  a  time  limit  that  will  not  be 
less  than  one  week  for  the  directors  to 
mark  and  return  the  ballots.  Only  votes 
received  by  the  Commissioner  within 
the  prescribed  time  limit  will  be 
counted.  The  Commissioner  will  tally 
the  votes  from  the  ballots  received 
within  the  prescribed  time  limit  and  the 
director  receiving  the  most  votes  in  the 
region  will  be  the  representative  for  that 
region.  If  there  is  a  tie  after  the  first 
round  of  votes  are  counted,  the 
Commissioner  shall  conduct  additional 
roimds  of  voting  using  a  ballot 
containing  the  names  of  the  directors 


who  tied  with  the  most  votes  in  the 
previous  round  until  a  representative  is 
elected.  The  Commissioner  will 
prescribe  a  time  limit  of  not  less  than 
one  week  for  each  additional  round  of 
voting  and  will  tally  the  votes  received 
within  the  prescribed  time  limit.  The 
director  with  the  most  votes  will  be  the 
representative. 

(b)  Method  of  transmission.  The 
Commissioner  may  distribute  the  ballots 
relating  to  the  election  under  this  part 
by  electronic  mail  or  other  methods  the 
Commissioner  determines  to  be 
appropriate  and  may  specify  the 
methods  through  which  votes  are  to  be 
cast. 

(c)  Vacancies.  If  a  representative  does 
not  complete  the  term,  the 
Commissioner  shall  conduct  an  election 
to  elect  a  replacement  for  the  remainder 
of  the  term  using  the  procedures 
described  in  paragraph  (a)  and  (b)  of  this 
section. 

[FR  Doc.  98-33536  Filed  12-17-98;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Chapter  1 

Federal  Acquisition  Circular  97-10; 
Introduction 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 


ACTION:  Simimary  presentation  of  final 
and  interim  rules,  and  technical 
amendments  and  corrections. 

SUMMARY:  This  document  summarizes 
the  Federal  Acquisition  Regulation 
(FAR)  rules  issued  by  the  Civilian 
Agency  Acquisition  Council  and  the 
Defense  Acquisition  Regulations 
Council  in  this  Federal  Acquisition 
Circular  (FAC)  97-10.  A  companion 
document,  the  Small  Entity  Compliance 
Guide  (SECG),  follows  this  FAC.  The 
FAC,  including  the  SECG,  may  be 
located  on  the  Internet  at  http:// 
www.amet.gov/far. 


DATES:  For  effective  dates  and  comment 
dates,  see  separate  documents  which 
follow. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC  20405.  (202) 
501—4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  the 
analyst  whose  name  appears  in  the  table 
below  in  relation  to  eadi  FAR  case  or 
subject  area.  Please  cite  FAC  97-10  and 
specific  FAR  case  number(s).  Interested 
parties  may  also  visit  our  website  at 
http://www.amet.gov/far. 
SUPPLEMENTARY  INFORMATION: 


Item 


I 


II  ... 
Ill .. 

IV  . 

V  .. 

VI  . 
VII 
VIII 

IX  ., 

X  ... 


Subject 


Historically  Undemtilized  Business  Zone  (HUBZone)  Enpowerment  Contracting  Program 
(Interim). 

Limits  for  Indefinite-Quantity  Contracts 

Office  of  Federal  Contract  Compliance  Programs  National  Pre-Award  Registry  "!!!!.."!!!.".".!!!. 

Limitation  on  Allowability  of  Compensation  for  Certain  Contractor  Personnel  !!!!"™."! 

Contractor  Purchasing  System  Review  Exclusions  "Z."."".".. 

Contract  Quality  Requirements  „ !..!!!."!.."!!!.!!!!!.""! 

Mandatory  Govemment  Source  Inspection „ .""!!"!!!!"".".".""! 

No-Cost  Value  Engineering  Change  Proposals "!."!.."!""!""!""""""! 

Evidence  of  Shipment  in  Electronic  Data  Interchange  Transactions '"'""""'". 

Technical  Amendments. 


FAR  case 


97-307 

98-016 
98-«07 
97-^303 
97-0^e 
96-^X)9 
97-027 
96-011 
97-011 


Analyst 


Moss. 

DeStefano. 

O'Neill. 

Nelson. 

Klein. 

Klein. 

Klein. 

Klein. 

Nelson. 


Summaries  for  each  FAR  mle  follow. 
For  the  actual  revisions  and/or 
amendments  to  these  FAR  cases,  refer  to 
the  specific  item  number  and  subject  set 
forth  in  the  documents  following  these 
item  summaries. 

Federal  Acquisition  Circular  97-10 
amends  the  Federal  Acquisition 
Regulation  (FAR)  as  specified  below: 

Item  I — Historically  Underutilized 
Business  Zone  (HUBZone) 
Empowerment  Contracting  Program 

(FAR  Case  97-307) 

This  interim  mle  amends  FAR  Parts  5. 
6.  7,  8. 12. 13. 14.  15. 19,  26,  52,  and 
53  to  implement  the  Small  Business 
Administration  Historically 
Undemtilized  Business  Zone 
(HUBZone)  Empowerment  Contracting 
Program.  The  purpose  of  the  program  is 
to  provide  Federal  contracting 
assistance  for  qualified  small  business 
concerns  located  in  historically 
undemtilized  business  zones  in  an 
effort  to  increase  employment 
opportunities,  investment,  and 
economic  development  in  these  areas. 
The  program  provides  for  set-asides, 
sole  source  awards,  and  price  evaluation 
preferences  for  HUBZone  small  business 
concerns  and  establishes  goals  for 
awards  to  such  concerns. 


Item  n — Limits  for  Indefinite-Quantity 
Contracts 

(FAR  Case  9a-016l 

This  final  mle  amends  FAR  16.504(a) 
to  clarify  that  maximiun  and  minimum 
Umits  for  indefinite-quantity  contracts 
may  be  expressed  as  a  number  of  units 
or  dollar  value. 

Item  m— Ofifice  of  Federal  Contract 
Compliance  Programs  National  Pre- 
Award  Registry 

(FAR  Case  9a-€07] 

This  final  mle  amends  FAR  part  22 
and  related  clauses  at  part  52  to  (1) 
inform  the  procurement  community  of 
the  availability  of  the  Department  of 
Labor's  Office  of  Federal  Contract 
Compliance  Programs  (OFCCP)  National 
Pre-Award  Registry  (Registry), 
accessible  through  the  Internet,  that 
contains  contractor  establishments  who 
have  received  a  preaward  clearance 
within  the  preceding  24  months,  and 
the  option  to  use  the  information  in  the 
Registry  in  lieu  of  submitting  a  written 
request  for  a  preaward  clearance;  and  (2) 
implement  revised  Department  of  Labor 
(DoL)  regulations  pertaining  to  equal 
employment  opportunity  and 
affirmative  action  requirements  for 
Federal  contractors  and  subcontractors. 


Item  rv — Limitation  on  Allowability  of 
Compensation  for  Certain  Contractor 
Personnel 

[FAR  Case  97-3031 

The  interim  rule  published  as  Item 
Xni  of  FAC  97-04  is  converted  to  a  final 
rule  with  minor  clarifying  amendments 
at  FAR  31.205-6(p)(2).  The  mle 
implements  Section  808  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  1998  (Pub.  L.  105-85).  Section  808 
limits  allowable  compensation  costs  for 
senior  executives  of  contractors  to  the 
benchmark  year  by  the  Administrator, 
Office  of  Federal  Procurement  PoUcy 
(OFPP).  The  benchmark  compensation 
amount  is  $340,650  for  contractor  fiscal 
year  1998.  and  subsequent  contractor 
fiscal  years,  unless  and  until  revised  by 
OFPP. 

Item  V — Contractor  Purchasing  System 
Review  Exclusions 

(FAR  Case  97-016] 

This  final  mle  amends  FAR  44.302 
and  44.303  to  exclude  competitively 
awarded  firm-fixed-price  and 
competitively  awarded  fixed-price 
contracts  with  economic  price 
adjustment,  and  sales  of  commercial 
items  pursuant  to  FAR  part  12.  fi-om  the 
dollar  amoimt  used  to  determine  if  a 
contractor's  level  of  sales  to  the 
Govemment  warrants  the  conduct  of  a 
CPSR;  and  to  exclude  subcontracts 
awarded  by  a  contractor  exclusively  in 
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8  upport  of  Government  contracts  that 
f  re  competitively  awarded  firm-fixed- 
lice,  competitively  awarded  fixed- 
dee  with  economic  price  adjustment, 
ir  awarded  for  commercial  items 
lursuant  to  FAR  part  12,  from 
ivaluation  during  a  CPSR. 

item  VI — Contract  Quality 
.equirements 

AR  Case  96-009] 


r 


Item  X — ^Technical  Amendments 

Amendments  are  being  made  at  FAR 
1.106, 19.102, 19.502-5.  32.908,  37.602- 
3,  42.203,  52.212-5.  52.219-9.  52.222- 
37,  53.228  and  53.301  in  order  to  update 
references  and  make  editorial  changes. 

Dated:  December  14. 1998. 
Ralph  DeStafano, 

Acting  Director,  Federal  Acquisition  Policy 
Division. 


This  final  rule  amends  FAR  46.202- 
l,  46.311,  and  52.246-11  to  replace 
1  eferences  to  Government  specifications 
vith  references  to  commercial  quality 
1  standards  as  examples  of  higher-level 
I  :ontract  quality  requirements;  to  require 
he  contracting  officer  to  indicate  in  the 
;olicitation  which  higher-level  quafity 
standards  will  satisfy  the  Government's 
•equirement;  and,  if  more  than  one 
standard  is  listed  in  the  solicitation,  to 
-equire  the  offeror  to  indicate  its 
;election  by  checking  a  block. 

:tem  Vn — Mandatory  Government 
Source  Inspection 

FAR  Case  97-0271 

This  final  rule  amends  FAR  46.402  to 
acilitate  the  elimination  of  unnecessary 
requirements  for  Government  contract 
[quality  assurance  at  source.  This  rule 
deletes  the  mandatory  requirements  for 
Government  contract  quality  assurance 
It  source  on  all  contracts  that  include  a 
ligher-level  contract  quality 
requirement,  and  for  supplies  requiring 
inspection  that  are  destined  for  overseas 
.  shipment. 

Item  Vm — No-Cost  Value  Engineering 
Change  Proposals 

(FAR  Case  96-011] 

The  interim  rule  published  as  Item  X 
of  FAC  97-05  is  converted  to  a  final  rule 
without  change.  The  rule  revises  FAR 
48.104-3  to  clarify  that  no-cost  value 
engineering  change  proposals  (VECPs) 
may  be  used  when,  in  the  contracting 
officer's  judgment,  reUance  on  other 
VECP  approaches  Ukely  would  not  be 
more  cost-eff^ective,  and  the  no-cost 
settlement  would  provide  adequate 
consideration  to  the  Govermnent. 

Item  IX — Evidence  of  Shipment  in 
Electronic  Data  Interchange  (EDI) 
Transactions 

[FAR  Case  97-0111 

This  final  rule  revises  the  clause  at 
FAR  52.247-48  to  facilitate  the  use  of 
electronic  data  interchange  (EDI) 
transactions  and  to  streamline  the 
payment  process  when  supplies  are 
purchased  on  a  free  on  board  (f.o.b.) 
destination  basis  with  inspection  and 
acceptance  at  origin. 


Federal  Acquisition  Circular 

FAC  97-10 

Federal  Acquisition  Circular  (FAC)  97-10 
is  issued  under  the  authority  of  the  Secretary 
of  Defense,  the  Administrator  of  General 
Services,  and  the  Administrator  for  the 
National  Aeronautics  and  Space 
Administration. 

Unless  otherwise  specified,  all  Federal 
Acquisition  Regulation  (FAR)  and  other 
directive  material  contained  in  FAC  97-10 
are  effective  February  16. 1999.  except  for 
Item  VIII  which  is  effective  December  18, 
1998,  and  Items  I  and  X  which  are  effective 
January  4, 1999. 

Dated:  December  14, 1998. 
Eleanor  R.  Spector, 
Director,  Defense  Procurement. 

Dated:  December  11. 1998. 
Ida  M.  Ustad. 

Deputy  Associate  Administrator,  Office  of 
Acquisition  Policy.  General  Services 
A  dministration . 
Tom  Luedtke. 

Acting  Associate  Administrator  for 
Procurement,  National  Aeronautics  and 
Space  Administration. 

Dated:  December  11, 1998. 
(FR  Doc.  98-33512  Filed  12-16-98;  8:45  am) 
BILUNQ  CODE  6820-EP-P 


DEPAFTTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  5.  6, 7,  8, 12, 13, 14, 15, 
19, 26, 52,  and  53 
[FAC  97-10;  FAR  Case  97-307;  Item  1} 
RIN  9000-AI20 

Federal  Acquisition  Regulation; 
Historically  Underutilized  Business 
Zone  (HUBZone)  Empowferment 
Contracting  Program 

AGENaES:  Department  of  Defense  (DoD). 

General  Services  Administration  (GSA), 

and  National  Aeronautics  and  Space 

Administration  (NASA). 

ACTION:  Interim  rule  witiii  request  for 

comments. 

summary:  The  Civilian  Agency 
Acquisition  Coimcil  and  the  Defense 


Acquisition  Regulations  Coimcil  have 
agreed  on  an  interim  rule  amending  the 
Federal  Acquisition  Regulation  (FAR)  to 
implement  revisions  made  to  Small 
Business  Administration  (SBA) 
regulations  covering  the  Historically 
Underutilized  Business  Zone 
(HUBZone)  Empowerment  Contracting 
Program  (hereinafter  referred  to  as  the 
HUBZone  Program). 

EFFECnVE  date:  January  4, 1999. 

Comment  Date:  Comments  should  be 
submitted  to  the  FAR  Secretariat  at  the 
address  shovra  below  on  or  before 
February  16, 1999  to  be  considered  in 
the  formulation  of  a  final  rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (MVR),  1800  F  Street,  NW. 
Room  4035,  Attn:  Ms.  Laurie  Duarte, 
Washington,  DC  20405. 

E-Mail  comments  submitted  over  the 
Internet  should  be  addressed  to: 
farcase.97-307@gsa.gov 

Please  cite  FAC  97-10,  FAR  case  97- 
307  in  all  correspondence  related  to  this 
case. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat.  Room  4035,  GS 
Building,  Washington,  DC  20405,  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Ms. 
Victoria  Moss,  Prociu^ment  Analyst,  at 
(202)  501-4764.  Please  cite  FAC  97-10, 
FAR  case  97-307. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  interim  rule  amends  FAR  parts  5, 
6,  7.  8, 12, 13,  14, 15,  19.  26.  52,  and 
53  to  comply  with  the  SBA's  HUBZone 
Program  regulations  contained  in  13 
CFR  parts  121, 125,  and  126  (63  FR 
31896,  June  11, 1998).  The  purpose  of 
the  HUBZone  Program  is  to  provide 
Federal  contracting  assistance  for 
quaUfied  small  business  concerns 
located  in  distressed  communities  in  an 
effort  to  increase  employment 
opportunities,  investment,  and 
economic  development  in  these 
communities.  The  Program  provides  for 
set-asides  for  firms  that  meet  the 
definition  of  a  HUBZone  small  business 
concern  (SBC),  sole  source  awards  to 
HUBZone  SBCs.  and  price  evaluation 
preferences  for  HUBZone  SBCs  in 
acquisitions  conducted  using  full  and 
open  competition;  and  establishes  a 
Govemmentwide  goal  for  HUBZone 
awards.  Until  September  30,  2000,  ten 
Government  agencies  are  required  to 
comply  with  the  prime  contract 
HUBZone  Program.  After  that  date,  the 
Program  will  apply  to  all  Federal 
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agencies  employing  one  or  more 
contracting  officers. 

This  regulatory  action  was  not  subject 
to  Office  of  Management  and  Budget 
review  under  Executive  Order  12866. 
dated  September  30, 1993,  and  is  not  a 
major  rule  under  5  U.S.C.  804. 

B.  Regulatory  Flexibility  Act 

This  interim  rule  may  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
FlexibiUty  Act,  5  U.S.C.  601  et  seq.. 
because  the  purpose  of  the  HUBZone 
Program  is  to  provide  Federal 
contracting  assistance  for  qualified 
small  business  concerns  located  in 
historically  underutilized  business 
zones  in  an  effort  to  increase 
employment  opportunities,  investment, 
and  economic  development  in  these 
zones.  An  Initial  Regulatory  Flexibility 
Analysis  has  been  prepared  and  is 
summarized  as  follows: 

It  is  anticipated  that  the  HUBZone  Program 
will  benefit  small  business  concerns  by 
increasing  the  number  of  Government 
contracts  awarded  to  them.  There  is  a 
statutory  goal  for  Government  HUBZone 
small  business  concerns  to  receive  3  p>ercent 
of  contract  dollars  by  fiscal  year  2003.  The 
HUBZone  Act  of  1997,  Title  VI  of  Public  Law 
105-135,  111  Stat.  2592  (December  2.  1997), 
created  the  HUBZone  Program  and  directed 
the  Administrator  of  the  Small  Business 
Administration  (SBA)  to  promulgate 
regulations  to  implement  it.  This  rule  further 
implements  the  SBA  rule.  The  small  entities 
affected  by  this  rule  are  those  that  fit  within 
the  definition  of  a  small  business  concern,  as 
defined  by  SBA  in  13  CFR  part  121  and  new 
part  126,  and  that  participate  in  Government 
contracting.  Because  the  program  is  new,  we 
cannot  estimate  precisely  the  number  or 
classes  of  small  entities  that  this  rule  will 
affect.  However,  the  SBA  estimated  that  more 
than  30,000  small  businesses  will  apply  for 
certification  as  qualified  HUBZone  small 
business  concerns.  This  rule  requires  that  a 
firm  be  listed  on  SBA's  list  of  eligible 
HUBZone  small  business  concerns  in  order 
to  receive  a  contracting  preference.  That 
requirement  is  addressed  in  SBAs  rule.  This 
FAR  rule  requires  that  Government  prime 
contractors  with  contracts  that  require 
subcontracting  plans  seek  out  HUBZone 
small  business  concerns  as  subcontractors  as 
well  as  maintain  records  and  report  on  those 
subcontracts  awarded  to  HUBZone  small 
business  concerns.  These  requirements  do 
not  apply  to  small  businesses.  This  rule  does 
not  duplicate,  overlap,  or  conflict  with  any 
other  Federal  rules.  In  general,  the  drafters  of 
this  rule  modeled  its  procurement 
mechanisms,  to  the  extent  permitted  by  the 
SBA  rule,  on  those  already  in  use  within  the 
Federal  Government.  This  approach  should 
make  the  requirements  of  the  rule 
immediately  familiar  to  many  small 
businesses  that  already  have  extensive 
experience  in  dealing  with  Government 
contracting  offices.  Moreover,  each 


individual  mechanism  was  structured  to 
strike  an  appropriate  balance  between  the 
interests  of  HUBZone  and  non-HUBZone 
small  businesses,  and  to  minimize  the  overall 
burden  of  compliance  on  small  business. 

A  copy  of  the  analysis  has  been 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  and  may  be  obtained 
from  the  FAR  Secretariat.  Comments  are 
invited.  Comments  from  small  entities 
concerning  the  affected  FAR  subparts 
also  will  be  considered  in  accordance 
with  5  U.S.C.  610.  Such  comments  must 
be  submitted  separately  and  shouJd  cite 
FAR  case  97-307  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (44 
U.S.C.  3501,  etseq.)  is  deemed  to  apply 
because  the  interim  rule  contains 
information  collection  requirements. 
The  interim  nile  increases  the  collection 
requirements  currently  approved  under 
OMB  Control  Numbers  9000-0006  and 
9000-0007. 

OMB  Control  No.  9000-0006  burden 
hours  have  increased  from  428,035  to 
640,837  to  reflect  the  additional  burden 
of  planning,  maintaining  and  reporting 
subcontract  award  data  on  HUBZone 
small  businesses.  In  addition,  burden 
inappropriately  attached  to  OMB 
Control  No.  9000-0007  that  related  to 
planning  and  maintaining  data  was 
transferred  to  this  clearance.  OMB 
Control  No.  9000-0007  burden  hours 
have  been  adjusted  to  remove  hours 
inappropriately  included  in  this 
clearance  and  to  add  hours  to  reflect  the 
additional  biu-den  associated  with 
reporting  HUBZone  data.  The  net 
difference  is  an  increase,  from  90.924  to 
91,570  hoius.  The  appropriate 
paperwork  has  been  forwarded  to  OMB. 

D.  Request  for  Comments  Regarding 
Paperwork  Burden 

Members  of  the  public  are  invited  to 
comment  on  the  recordkeeping  and 
information  collection  requirements  and 
.estimates  set  forth  above.  Please  send 
comments  to:  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attn:  Mr. 
Peter  N.  Weiss,  FAR  Desk  Officer.  New 
Executive  Office  Building,  Room  10102, 
725  17th  Street.  NW,  Washington.  DC 
20503. 

Also  send  a  copy  of  any  comments  to 
the  FAR  Secretariat  at  the  address 
shovra  under  ADDRESSES.  Please  cite  the 
corresponding  OMB  Clearance  Number 
in  all  correspondence  related  to  the 
estimate. 


E.  Determination  To  Issue  an  Interim 
Rule 

A  determination  has  been  made  imder 
the  authority  of  the  Secretary  of  Defense 
(DoD),  the  Administrator  of  General 
Services  (GSA),  and  the  Administrator 
of  the  National  Aeronautics  and  Space 
Administration  (NASA)  that  urgent  and 
compelling  reasons  exist  to  promulgate 
this  interim  rule  without  prior 
opportunity  for  public  comment.  This 
action  is  necessary  to  conform  the 
Federal  Acquisition  Regulation  to 
revisions  made  in  13  CFR  parts  121, 
125,  and  126  on  June  11, 1998, 
pertaining  to  the  Small  Business 
Administration  (SBA)  HUBZone 
Program.  The  SBA  final  rule  became 
effective  on  September  9, 1998.  Section 
605  of  the  Small  Business 
Reauthorization  Act  of  1997  (Title  VI  of 
Public  Law  105-135)  requires  that,  180 
days  after  the  SBA  issues  its  final 
regulations  to  carry  out  the  HUBZone 
Program,  conforming  amendments  must 
be  made  to  the  Federal  Acquisition 
Regulation  (December  8, 1998). 
However,  pursuant  to  Pubfic  Law  98- 
577  and  FAR  1.501,  public  comments 
received  in  response  to  this  interim  rule 
will  be  considered  in  formulating  the 
final  rule. 

List  of  Subjects  in  48  CFR  Parts  5,  6,  7, 
8, 12, 13, 14. 15, 19,  26,  52,  and  53 

Government  procurement. 

Dated:  December  14, 1998. 

Ralph  DeStefano. 

Acting  Director,  Federal  Acquisition  Policy 
Division. 

Therefore.  48  CFR  Parts  5,  6,  7.  8,  12. 
13.  14, 15. 19.  26.  52,  and  53  are 
amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  5.  6.  7.  8.  12, 13. 14. 15,  19.  26. 
52.  and  53  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  5— PUBLICIZING  CONTRACT 
ACTIONS 

2.  Section  5.207  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

5^7    Preparation  and  transmittal  of 
synopses. 

***** 

(d)  Set-asides.  When  the  proposed 
acquisition  provides  for  a  total  or  partial 
small  business  set-aside  or  a  HUBZone 
small  business  set-aside,  the  appropriate 
CBD  Numbered  Note  will  be  cited. 
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('ART6-COMPETmON 
IIEQUIREMENTS 

I  3.  Section  6.205  is  added  to  read  as 
mllows: 

(.205    Set-asides  for  HUBZone  small 
iiusiness  concerns. 

(a)  To  fulfill  the  statutory 

1  equirements  relating  to  the  HUBZone 
.  ^ct  of  1997  (15  U.S.C.  631  note), 
contracting  officers  in  participating 
« igencies  (see  19.1302)  may  set  aside 
!  olicitations  to  allow  only  qualified 
lUBZone  small  business  concerns  to 
( lompete  (see  19.1305). 

(b)  No  separate  justification  or 

I  letermination  and  findings  is  required 
'  mder  this  part  to  set  aside  a  contract 

iction  for  qualified  HUBZone  small 
pusiness  concerns. 
4.  Section  6.302-5  is  amended  by 

idding  paragraph  (b)(6)  to  read  as 

oUows: 

(.302-6    Authorized  or  required  by  statute. 

»        *        *        • 

(b)*  *  * 

(6)  Sole  source  awards  imder  the 
iUBZone  Act  of  1997—15  U.S.C.  657a 
see  19.1306). 


»ART  7— ACQUISITION  PLANNING 

5.  Section  7.105  is  amended  by 
revising  the  third  sentence  of  paragraph 
[b)(l)  to  read  as  follows: 

M05    Contents  of  written  acquisition 

•  •        •        * 

(b)  Plan  of  action— [1)  Sources.  *  *  * 
Include  consideration  of  small  business, 
HUBZone  small  business,  small 
disadvantaged  business,  and  women- 
owned  small  business  concerns  (see  part 

19).*  *  * 

*  •        •        * 

PART  8— REQUIRED  SOURCES  OF 
SUPPLIES  AND  SERVICES 

6.  Section  8.404  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)  to  read  as  follows: 

8.404    Using  schedules. 

(a)  General.  When  agency 
requirements  are  to  be  satisfied  through 
the  use  of  Federal  Supply  Schedules  as 
set  forth  in  this  subpart,  the  simplified 
acquisition  procedures  of  part  13,  the 
small  business  set-aside  provisions  of 
subpart  19.5,  and  the  HUBZone  program 
of  subpart  19.13  do  not  apply,  except  for 
the  provision  at  13.303-2(c)(3).  *  *  * 


PART  9--CONTRACTOR 
QUALIFICATIONS 

7.  Section  9.104-3  is  amended  by 
revising  the  last  sentence  of  paragraph 
(b)  to  read  as  follows: 

9.104-3    Application  of  standards. 

***** 

(b)  *  *  *  If  the  pending  contract 
requires  a  subcontracting  plan  pursuant 
to  Subpart  19.7,  The  Small  Business 
Subcontracting  Program,  the  contracting 
officer  shall  also  consider  the 
prospective  contractor's  compliance 
with  subcontracting  plans  under  recent 
contracts. 


PART  12— ACQUISITION  OF 
COMMERCIAL  ITEMS 

8.  Section  12.301  is  amended  at  the 
end  of  paragraph  (b)(2)  by  removing  the 
semicolon  and  adding  a  period;  and 
adding  a  sentence  to  read  as  follows: 

12.301    Solicitation  provisions  and 
contract  clauses  for  the  acquisition  of 
commercial  items. 

*        *        *        •        • 

(b)*  •  * 

(2)  *  *  *  Use  the  provision  with  its 
Alternate  III  in  solicitations  issued  by 
Federal  agencies  subject  to  the 
requirements  of  the  HUBZone  Act  of 
1997  (see  19.1302); 


(9)  15  U.S.C.  631  note  (HUBZone  Act 
of  1997),  except  for  15  U.S.C. 
657a(b){2)(B),  which  is  optional  for  the 
agencies  subject  to  the  requirements  of 
the  Act. 


PART  1S-SIMPUFIED  ACQUISITION 
PROCEDURES 

9.  Section  13.003  is  amended  by 
redesignating  paragraph  (b)(2)  as  (b)(3) 
and  adding  a  new  paragraph  (b)(2)  to 
read  as  follows: 

13.003    Policy. 

***** 

(b)*  *  * 

(2)  The  contracting  officer  may  set 
aside  for  HUBZone  small  business 
concerns  (see  19.1305)  an  acquisition  of 
supplies  or  services  that  has  an 
anticipated  dollar  value  exceeding 
$2,500  and  not  exceeding  the  simplified 
acquisition  threshold.  The  contracting 
officer's  decision  not  to  set  aside  an 
acquisition  for  HUBZone  participation 
below  the  simplified  acquisition 
threshold  is  not  subject  to  review  under 
subpart  19.4. 
*        *        »        »        • 

10.  Section  13.005  is  amended  by 
adding  paragraph  (a)(9)  to  read  as 
follows: 

13.005    Federal  Acquisition  Streamlining 
Act  of  1994  list  of  inapplicable  laws. 

(a)*  •  * 


PART  14-SEALED  BIDDING 

14.206    [Reserved] 

11.  Section  14.206  is  removed  and 
reserved. 

12.  Section  14.502  is  amended  by 
redesignating  paragraph  (b)(5)  as  (b)(6) 
and  adding  a  new  paragraph  (b)(5)  to 
read  as  follows: 

14.502    Conditions  for  use. 

***** 

(b)*  *  * 

(5)  The  use  of  a  set-aside  or  price 
evaluation  preference  for  HUBZone 
small  business  concerns  (see  subpart 
19.13). 


PART  1 5-CONTRACTING  BY 
NEGOTIATION 

13.  Section  15.503  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

1 5.503    Notifications  to  unsuccessful 
offerors. 

(a)*  •  * 

(2)  Preaward  notices  for  small 
business  programs,  (i)  In  addition  to  the 
notice  in  paragraph  (a)(1)  of  this  section, 
the  contracting  officer  shall  notify  each 
oRieror  in  writing  prior  to  award,  upon 
completion  of  negotiations, 
determinations  of  responsibility,  and,  if 
necessary,  the  process  in  19.304(d) — 

(A)  When  using  a  small  business  set- 
aside  (see  subpart  19.5); 

(B)  When  a  small  disadvantaged 
business  concern  receives  a  benefit 
based  on  its  disadvantaged  status  (see 
subpart  19.11  and  19.1202)  and  is  the 
apparently  successful  offeror;  or 

fc)  When  using  the  HUBZone 
procedures  in  19.1305  or  19.1307. 
(ii)  The  notice  shall  state — 

(A)  The  name  and  address  of  the 
apparently  successful  offeror; 

(B)  That  the  Government  will  not 
consider  subsequent  revisions  of  the 
off'eror's  proposal;  and 

(C)  That  no  response  is  required 
unless  a  basis  exists  to  challenge  the 
small  business  size  status, 
disadvantaged  status,  or  HUBZone 
status  of  the  apparently  successful 
offeror. 

(iii)  The  notice  is  not  required  when 
the  contracting  officer  determines  in 
writing  that  the  urgency  of  the 
requirement  necessitates  award  without 
delay  or  when  the  contract  is  entered 
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^ 


into  under  the  8(a)  program  (see  19.805- 
2). 


PART  1»-SMALL  BUSINESS 
PROGRAMS 

14.  Section  19.000  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(8)  to 
read  as  follows: 

19.000    Scope  of  part 

(a)  *  *   * 

(3)  Setting  acquisitions  aside  for 
exclusive  competitive  participation  by 
small  business  concerns  and  HUBZone 
small  business  concerns,  and  sole 
source  awards  to  HUBZone  small 
business  concerns; 
•        *        *        »        » 

(8)  The  use  of  a  price  evaluation 
adjustment  for  small  disadvantaged 
business  concerns,  and  the  use  of  a 
price  evaluation  preference  for 
HUBZone  small  business  concerns;  and 
***** 

15.  Section  19.001  is  amended  by 
adding,  in  alphabetical  order,  the 
definitions  "HUBZone"  and  "HUBZone 
small  business  concern"  to  read  as 
follows: 

19.001    Definitions. 

***** 

HUBZone  means  a  historically 
underutilized  business  zone,  which  is 
an  area  located  within  one  or  more 
qualified  census  tracts,  qualified 
nonmetropolitan  counties,  or  lands 
within  the  external  boundaries  of  an 
Indian  reservation. 

HUBZone  small  business  concern 
means  a  small  business  concern  that 
appears  on  the  List  of  Qualified 
HUBZone  Small  Business  Concerns 
maintained  by  the  SBA. 
***** 

16.  Section  19.201  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a);  in  paragraph  (c)  by  removing  the 
words  "small,  small  disadvantaged  and 
women-owned";  and  revising 
paragraphs  (d)(4),  (d)(6),  (d)(7)(ii),  (d)(8), 
and  (d)(9)  to  read  as  follows: 

19.201    General  policy. 

(a)  It  is  the  policy  of  the  Government 
to  provide  maximum  practicable 
opportunities  in  its  acquisitions  to  small 
business,  HUBZone  small  business, 
small  disadvantaged  business,  and 
women-owned  small  business  concerns. 


(d)*  *  * 

(4)  Be  responsible  for  the  agency 
carrying  out  the  functions  and  duties  in 


sections  8. 15,  and  31  of  the  Small 
Business  Act. 

***** 

(6)  Have  supervisory  authority  over 
agency  personnel  to  the  extent  that  their 
functions  and  duties  relate  to  sections  8, 
15,  and  31  of  the  Small  Business  Act. 

(7)  *   *  * 

(ii)  Whose  principal  duty  is  to  assist 
the  SBA's  assigned  representative  in 
performing  functions  and  duties  relating 
to  sections  8, 15,  and  31  of  the  Small 
Business  Act; 

(8)  Cooperate  and  consult  on  a  regular 
basis  with  the  SBA  in  carrying  out  the 
agency's  functions  and  duties  in 
sections  8,  15,  and  31  of  the  Small 
Business  Act; 

(9)  Make  recommendations  in 
accordance  with  agency  procedures  as 
to  whether  a  particular  acquisition 
should  be  awarded  under  subpart  19.5 
as  a  small  business  set-aside,  under 
subpart  19.8  as  a  Section  8(a)  award,  or 
under  subpart  19.13  as  a  HUBZone  set- 
aside. 


19.202    [Amended] 

17.  Section  19.202  is  amended  in  the 
first  sentence  by  removing  "Subpart 
19.5  or  19.8"  and  adding  "subpart  19.5, 
19.8,  or  19.13." 

18.  Section  19.202-2  is  amended  by 
revising  the  introductory  paragraph;  and 
in  paragraph  (a)  by  adding  "and 
HUBZones"  after  the  word  "areas".  The 
revised  text  reads  as  follows: 

19.202-2    Locating  small  business 
sources. 

The  contracting  officer  shall,  to  the 
extent  practicable,  encourage  maximum 
participation  by  small  business, 
HUBZone  small  business,  small 
disadvantaged  business,  and  women- 
owned  small  business  concerns  in 
acquisitions  by  taking  the  following 
actions:  > 

***** 

19.  Section  19.202-4  is  amended  by 
revising  the  introductory  paragraph  to 
read  as  follows: 

19.202-4    Solicitation. 

The  contracting  officer  shall 
encourage  maximum  response  to 
solicitations  by  small  business. 
HUBZone  small  business,  small 
disadvantaged  business,  and  women- 
owned  small  business  concerns  by 
taking  the  following  actions: 
***** 

20.  Section  19.202-5  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 


19.202-5    Data  collection  and  reporting 
requirements. 

***** 

(a)  Require  each  prospective 
contractor  to  represent  whether  it  is  a 
small  business.  HUBZone  small 
business,  small  disadvantaged  business, 
or  women-owned  small  business 
concern  (see  the  provision  at  52.219-1. 
Small  Business  Program 
Representations). 

(b)  Accurately  measure  the  extent  of 
participation  by  small  business. 
HUBZone  small  business,  small 
disadvantaged  business,  and  women- 
owned  small  business  concerns  in 
Government  acquisitions  in  terms  of  the 
total  value  of  contracts  placed  during 
each  fiscal  year,  and  report  data  to  the 
SBA  at  the  end  of  each  fiscal  year  (see 
subpart  4.6). 

21.  Section  19.202-6  is  amended  by 
removing  the  introductory  text  and 
revising  paragraph  (a)  to  read  as  follows: 

19.202-6    Determination  of  fair  market 
price. 

(a)  The  fair  market  price  shall  be  the 
price  achieved  in  accordance  with  the 
reasonable  price  guidelines  in  15.404- 
1(b)  for— 

(1)  Total  and  partial  small  business 
set-asides  (see  subpart  19.5); 

(2)  HUBZone  set-asides  (see  subpart 
19.13); 

(3)  Contracts  utilizing  the  price 
evaluation  adjustment  for  small 
disadvantaged  business  concerns  (see 
subpart  19.11);  and 

(4)  Contracts  utilizing  the  price 
evaluation  preference  for  HUBZone 
small  business  concerns  (see  subpart 
19.13). 


Subpart  19.3— Determination  of  Status 
as  a  Small  Business,  HUBZone  Small 
Business,  or  Small  Disadvantaged 
Business  Concern 

22.  The  heading  of  Subpart  19.3  is 
revised  to  read  as  set  forth  above. 

23.  Section  19.301  is  amended  by 
revising  the  first  sentence  of  paragraph 
(d)  to  read  as  follows: 

1 9.301    Representation  by  the  offeror. 

***** 

(d)  If  the  SBA  determines  that  the 
status  of  a  concern  as  a  small  business, 
HUBZone  small  business,  small 
disadvantaged  business,  or  women- 
owned  small  business  has  been 
misrepresented  in  order  to  obtain  a  set- 
aside  contract,  an  8(a)  subcontract,  a 
subcontract  that  is  to  be  included  as  part 
or  all  of  a  goal  contained  in  a 
subcontracting  plan,  or  a  prime  or 
subcontract  to  be  awarded  as  a  result,  or 
in  furtherance  of  any  other  provision  of 


'ederal  law  that  specifically  references 
lection  8(d)  of  the  Small  Business  Act 
or  a  definition  of  program  eligibility, 

1  be  SBA  may  take  action  as  specified  in 

1  tection  16(d)  of  the  Act.  *  *  * 
24.  Section  19.306  is  redesignated  as 
9.307;  and  a  new  19.306  is  added  to 

]  ead  as  follows: 

9.306    Protesting  a  flrm's  status  as  a 
lUBZone  small  business  concern. 

(a)  For  sole  source  acquisitions,  the 
JBA  or  the  contracting  officer  may 
>rotest  the  apparently  successful 
>fferor's  HUBZone  small  business 
itatus.  For  all  other  acquisitions,  an 
jfferor,  the  contracting  officer,  or  the 
SBA  may  protest  the  apparently 
iuccessftil  offeror's  HUBZone  small 
msiness  concern  status. 

(b)  Protests  relating  to  whether  a 
iUBZone  small  business  concern  is  a 
tmall  business  for  purposes  of  any 
'ederal  program  are  subject  to  the 
>rocediires  of  subpart  19.3.  Protests 
"elating  to  small  business  size  status  for 
the  acquisition  and  the  HUBZone 
qualifying  requirements  will  be 
processed  concurrently  by  SBA. 

(c)  All  protests  shall  be  in  writing  and 
jhall  state  all  specific  grounds  for  the 
irotest.  Assertions  that  a  protested 
:oncem  is  not  a  HUBZone  small 
>usiness  concern,  without  setting  forth 
specific  facts  or  allegations,  is 
insufficient.  An  offeror  shall  submit  its 
protest  to  the  contracting  officer.  The 
contracting  officer  and  the  SBA  shall 
submit  their  protests  to  SBA's  Associate 
Administrator  for  the  HUBZone 
Proeram  (AA/HUB). 

(a)  An  offeror's  protest  must  be 
received  by  close  of  business  on  the  fifth 
business  day  after  bid  opening  (in 
sealed  bid  acquisitions)  or  by  close  of 
business  on  the  fifth  business  day  after 
notification  by  the  contracting  officer  of 
the  apparently  successful  offeror  (in 
negotiated  acquisitions).  Any  protest 
received  after  these  time  limits  is 
untimely.  Any  protest  received  prior  to 
bid  opening  or  notification  of  intended 
award,  whichever  applies,  is  prematiu'e 
and  shall  be  returned  to  the  protester. 

(e)  Except  for  premature  protests,  the 
contracting  officer  shjall  forward  any 
protest  received,  notwithstanding 
whether  the  contracting  officer  believes 
that  the  protest  is  insufficiently  specific 
or  untimely,  to:  AA/HUB,  U.S.  Small 
Business  Administration,  409  3rd  Street, 
SW,  Washington,  DC  20416. 

(f)  SBA  will  determine  the  HUBZone 
status  of  the  protested  HUBZone  small 
4)usiness  concern  within  15  business 
days  after  receipt  of  a  protest.  If  SBA 
does  not  contact  the  contracting  officer 
within  15  business  days,  the  contracting 
officer  may  award  the  contract  to  the 


apparently  successful  offeror,  unless  the 
contracting  officer  has  granted  SBA  an 
extension.  The  contracting  officer  may 
award  the  contract  after  receipt  of  a 
protest  if  the  contracting  officer 
determines  in  writing  that  an  award 
must  be  made  to  protect  the  public 
interest. 

(g)  SBA  will  notify  the  contracting 
officer,  the  protester,  and  the  protested 
concern  of  its  determination.  The 
determination  is  effective  immediately 
and  is  final  unless  overturned  on  appeal 
by  SBA's  Associate  Deputy 
Administrator  for  Government 
Contracting  and  8(a)  Business 
Development  (ADA/GC&8(a)BD). 

(h)  The  protested  HUBZone  small 
business  concern,  the  protester,  or  the 
contracting  officer  may  file  appeals  of 
protest  determinations  with  SBA's 
ADA/GC&8(a)BD.  The  ADA/GC&8(a)BD 
must  receive  the  appeal  no  later  than  5 
business  days  after  the  date  of  receipt  of 
the  protest  determination.  SBA  will 
dismiss  any  appeal  received  after  the  5- 
day  {>eriod. 

(i)  The  appeal  must  be  in  writing.  The 
appeal  must  identify  the  protest 
determination  being  appealed  and  must 
set  forth  a  full  and  specific  statement  as 
to  why  the  decision  is  erroneous  or 
what  significant  fact  the  AA/HUB  failed 
to  consider. 

(j)  The  party  appealing  the  decision 
must  provide  notice  of  the  appeal  to  the 
contracting  officer  and  either  the 
protested  HUBZone  small  business 
concern  or  the  original  protester,  as 
appropriate.  SBA  will  not  consider 
additional  information  or  changed 
circumstances  that  were  not  disclosed  at 
the  time  of  the  AA/HUB's  decision  or 
that  are  based  on  disagreement  with  the 
findings  and  conclusions  contained  in 
the  determination. 

(k)  The  ADA/GC&8(a)BD  will  make  its 
decision  within  5  business  days  of  the 
receipt  of  the  appeal,  if  practicable,  and 
will  base  its  decision  only  on  the 
information  and  documentation  in  the 
protest  record  as  supplemented  by  the 
appeal.  SBA  will  provide  a  copy  of  the 
decision  to  the  contracting  officer,  the 
protester,  and  the  protested  HUBZone 
small  business  concern.  The  ADA/ 
GC&8(a)BD's  decision  is  the  final 
decision. 

24a.  In  newly  redesignated  19.307,  the 
section  heading  and  paragraph  (a)  are 
revised  to  read  as  follows: 

19.307    Solicitation  provision. 

(aKD  The  contracting  officer  shall 
insert  Uie  provision  at  52.219-1.  Small 
Business  Program  Representations,  in 
solicitations  exceeding  the  micro- 
purchase  threshold  when  the  contract  is 
to  be  performed  inside  the  United 


States,  its  territories  or  possessions, 
Puerto  Rico,  the  Trust  Territory  of  the 
Pacific  Islands,  or  the  District  of 
Columbia. 

(2)  The  provision  shall  be  used  with 
its  Alternate  I  in  solicitations  issued  by 
DoD,  NASA,  or  the  Coast  Guard  that  are 
expected  to  exceed  the  threshold  at 
4.601(a). 

(3)(i)  The  provision  shall  be  used  with 
its  Alternate  II  in  solicitations  issued  by 
the  following  agencies  on  or  before 
September  30,  2000: 

(A)  Department  of  Agriculture. 

(B)  Department  of  Defense. 

(C)  Department  of  Energy. 

(D)  Department  of  Health  and  Human 
Services. 

(E)  Department  of  Housing  and  Urban 
Development. 

(F)  Department  of  Transportation. 

(G)  Department  of  Veterans  Affairs. 
(H)  Environmental  Protection  Agency. 
(I)  General  Services  Administration. 
(])  National  Aeronautics  and  Space 

Administration. 

(ii)  The  provision  shall  be  used  with 
its  Alternate  II  in  solicitations  issued  by 
all  Federal  agencies  after  September  30, 
2000. 
*        •        •        •        • 

25.  Section  19.402  is  amended  by 
revising  paragraph  (c)(1)  to  read  as 
follows: 

19.402    Small  Buslnsss  Administration 
procurement  center  representatives. 

»        *        •        *         » 

(c)«  *  • 

(1)  Reviewing  proposed  acquisitions 
to  recommend — 

(i)  The  setting  aside  of  selected 
acquisitions  not  unilaterally  set  aside  by 
the  contracting  officer. 

(ii)  New  qualified  small,  HUBZone 
small,  small  disadvantaged,  and 
women-owned  small  business  sources, 
and 

(iii)  Breakout  of  components  for 
competitive  acquisitions. 

26.  Section  19.501  is  amended — 

(a)  In  the  third  and  fourth  sentences 
of  paragraph  (a)  by  adding  "small 
business"  after  the  word  "A"  in  each 
instance; 

(b)  hi  the  first  sentence  of  paragraph 
(b)  by  adding  "small  business"  after  the 
word  "a";  and  in  the  second  and  third 
sentences  by  removing  the  word 
"which"  and  adding  "that"  in  each 
instance;  and 

(c)  By  redesignating  paragraphs  (c) 
through  (g)  as  (d)  through  (h), 
respectively;  adding  a  new  paragraph 
(c);  and  by  revising  newly  designated 
paragraphs  (d)  and  (hj  to  read  as 
follows: 
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19.501    General. 

•        *        •        •        • 

(c)  For  acquisitions  exceeding  the 
simplified  acquisition  threshold,  the 
requirement  to  set  aside  an  acquisition 
for  HUBZone  small  business  concerns 
(see  19.1305)  takes  priority  over  the 
requirement  to  set  aside  the  acquisition 
for  small  business  concerns. 

(d)  The  contracting  officer  shall 
review  acquisitions  to  determine  if  they 
can  be  set  aside  for  small  business, 
giving  consideration  to  the 
recommendations  of  agency  personnel 
having  cognizance  of  the  agency's  small 
business  programs.  The  contracting 
officer  shall  document  why  a  small 
business  set-aside  is  inappropriate  when 
an  acquisition  is  not  set  aside  for  small 
business,  unless  a  HUBZone  small 
business  set-aside  or  HUBZone  small 
business  sole  source  award  is 
anticipated.  If  the  acquisition  is  set 
aside  for  small  business  based  on  this 
review,  it  is  a  imilateral  set-aside  by  the 
contracting  officer.  Agencies  may 
establish  threshold  levels  for  this  review 
depending  upon  their  needs. 

•        •        *        *        • 

(h)  Except  as  authorized  by  law,  a 
contract  may  not  be  awarded  as  a  result 
of  a  small  business  set-aside  if  the  cost 
to  the  awarding  agency  exceeds  the  fair 
market  price. 

27.  Section  19.502-1  is  revised  to  read 
as  follows: 

19.502-1    Requirements  for  setting  aside 
acquisitions. 

(a)  The  contracting  officer  shall  set 
aside  an  individual  acquisition  or  class 
of  acquisitions  for  competition  among 
small  businesses  when — 

(1)  It  is  determined  to  be  in  the 
interest  of  maintaining  or  mobilizing  the 
Nations  full  productive  capacity,  war  or 
national  defense  programs;  or 

(2)  Assuring  that  a  fair  proportion  of 
Government  contracts  in  each  industry 
category  is  placed  with  small  business 
concerns;  and  the  circumstances 
described  in  19.502-2  or  19.502-3(a) 
exist. 

(b)  This  requirement  does  not  apply  to 
purchases  of  $2,500  or  less,  or 
purchases  from  required  sources  of 
supply  irnder  part  8  [e.g..  Federal  Prison 
Industries,  Committee  for  Purchase  from 
People  Who  are  Blind  or  Severely 
disabled,  and  Federal  Supply  Schedule 
contracts). 

28.  Section  19.502-2  is  amended  by 
revising  the  section  heading;  in  the  first 
sentence  of  paragraph  (a)  by  adding  "for 
small  business"  after  the  word  "aside"; 
and  revising  the  last  sentence;  in  the 
first  sentence  of  paragraph  (c)  by  adding 
"small  business"  after  the  word  "For", 
and  removing  the  word  "which"  and 


adding  "that";  and  in  paragraph  (d)  by 
adding  "small  business"  after  the  word 
"when".  The  revised  text  reads  as 
follows: 

19.502-2    Total  small  business  set-asides. 

(a)  *  *  *  The  small  business 
reservation  does  not  preclude  the  award 
of  a  contract  with  a  value  not  greater 
than  $100,000  under  Subpart  19.8, 
Contracting  with  the  Small  Business 
Administration,  under  19.1006(c). 
Emerging  small  business  set-aside,  or 
under  19.1305,  HUBZone  set-aside 
procedures. 


19.502-4    [AnMnded] 

29.  Section  19.502-4  is  amended  in 
the  first  sentence  of  paragraph  (a)  by 
adding  "small  business"  after  the  word 
"Total". 

19.502-S    [Amended] 

30.  Section  19.502-5  is  amended  in 
the  second  sentences  of  paragraphs  (b) 
and  (c)  by  adding  "small  business"  after 
the  word  "total"  in  each  instance;  and 
in  paragraph  (g)  by  adding  "small 
business"  after  the  word  "class". 

31.  Section  19.503  is  amended  by 
revising  the  section  heading  to  read  as 
set  forth  below;  in  the  second  sentence 
of  paragraph  (a)  by  adding  "small 
business"  after  the  word  "class";  in 
paragraph  (b)  by  adding  "for  small 
business"  after  the  word  "acquisitions"; 
in  paragraph  (c)  introductory  text  by 
adding  "small  business"  after  the  word 
"class";  and  in  the  first  sentence  of 
paragraph  (d)  by  adding  "small 
business"  after  the  word  "class"  both 
times  it  appears. 

1 9.503    Setting  aside  a  class  of 
acquisitions  for  small  business. 

32.  Section  19.506  is  amended  by 
revising  the  section  heading,  paragraph 
(a),  the  last  sentence  of  paragraph  (b), 
and  paragraph  (c)  to  read  as  follows: 

19.506    Withdrawing  or  modifying  small 
business  set-asides. 

(a)  If,  before  award  of  a  contract 
involving  a  small  business  set-aside,  the 
contracting  officer  considers  that  award 
would  be  detrimental  to  the  public 
interest  [e.g.,  payment  of  more  than  a 
fair  market  price),  the  contracting  officer 
may  withdraw  the  small  business  set- 
aside  determination  whether  it  was 
imilateral  or  joint.  The  contracting 
officer  shall  initiate  a  withdrawal  of  an 
individual  small  business  set-aside  by 
giving  written  notice  to  the  agency  small 
business  si>ecialist  and  the  SBA 
procurement  center  representative,  if 
one  is  assigned,  stating  the  reasons.  In 
a  similar  manner,  the  contracting  officer 
may  modify  a  unilateral  or  joint  class 


small  business  set-aside  to  withdraw 
one  or  more  individual  acquisitions. 

(b)  *  *  *  However,  the  procedures 
are  not  applicable  to  automatic 
dissolutions  of  small  business  set-asides 
(see  19.507)  or  dissolution  of  small 
business  set-asides  under  $100,000. 

(c)  The  contracting  officer  shall 
prepare  a  written  statement  supporting 
any  withdrawal  or  modification  of  a 
small  business  set-aside  and  include  it 
in  the  contract  file. 

33.  Section  19.507  is  amended  by 
revising  the  section  heading  to  read  as 
set  forth  below;  and  in  the  first  sentence 
of  paragraph  (a)  by  adding  "small 
business"  after  the  word  "a". 

1 9.507    Automatic  dissolution  of  a  small 
business  set-aside. 

Subpart  1 9.7— The  Small  Business 
Subcontracting  Program 

34.  The  heading  of  Subpart  19.7  is 
revised  to  read  as  set  forth  above. 

35.  Section  19.702  is  amended  by 
revising  the  introductory  paragraph  and 
(b)(4)  to  read  as  follows: 

19.702    Statutory  requirements. 

Any  contractor  receiving  a  contract 
for  more  than  the  simplified  acquisition 
threshold  shall  agree  in  the  contract  that 
small  business,  HUBZone  small 
business,  small  disadvantaged  business, 
and  women-owned  small  business 
concerns  shall  have  the  maximum 
practicable  opportunity  to  participate  in 
contract  performance  consistent  with  its 
efficient  performance.  It  is  further  the 
policy  of  the  United  States  that  its  prime 
contractors  establish  procedures  to 
ensure  the  timely  payment  of  amounts 
due  pursuant  to  the  terms  of  their 
subcontracts  with  small  business, 
HUBZone  small  business,  small 
disadvantaged  business,  and  women- 
owned  small  business  concerns. 
***** 

(b)*  *  * 

(4)  For  modifications  to  contracts 
within  the  general  scope  of  the  contract 
that  do  not  contain  the  clause  at  52.219- 
8,  Utilization  of  Small  Business 
Concerns  (or  equivalent  prior  clauses; 
e.g.,  contracts  awarded  before  the 
enactment  of  Public  Law  95-507). 
***** 

36.  Section  19.703  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  and  (a)(1);  in  paragraph  (b) 
by  revising  the  first  sentence  and  adding 
a  sentence  to  the  end  of  the  paragraph 

to  read  as  follows: 

» 

19.703    Eligibility  requirements  for 
participating  in  the  program. 

(a)  To  be  eligible  as  a  subcontractor 
under  the  program,  a  concern  must 
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re  )Fesent  itself  as  a  small  business, 
HUBZone  small  business,  small 
disadvantaged  business,  or  woman- 
oKAmed  small  business  concern. 

i[l)  To  represent  itself  as  a  small 
biisiness,  HUBZone  small  business,  or 
V  rpmen-owned  small  business  concern, 
a  concern  must  meet  the  appropriate 
definition  in  19.001. 


i)  A  contractor  acting  in  good  faith 
ly  rely  on  the  written  representation 
its  subcontractor  regarding  the 
lontractor's  status  as  a  small 
business,  HUBZone  small  business,  or 
women-owned  small  business  concern. 
•  *  *  Protests  challenging  HUBZone 
Sfiaall  business  concern  status  shall  be 
filed  in  accordance  with  13  CFR 
126.800. 

37.  Section  19.704  is  amended  by 
IE  vising  paragraphs  (a)(1).  (a)(2),  (a)(3), 
(^(6),  (a)(8),  {a)(9),  (a)(ll).  and  the  first 
sentence  of  paragraph  (b)  to  read  as 
fallows: 

^^.704    Subcontracting  plan  requirements. 

(a)*  *  • 

(1)  Separate  percentage  goals  for  using 
( I  lall  business,  HUBZone  small 
1 II  isiness,  small  disadvantaged  business, 
and  women-owned  small  business 
concerns  as  subcontractors; 

1(2)  A  statement  of  the  total  dollars 
planned  to  be  subcontracted  and  a 
statement  of  the  total  dollars  planned  to 
be  subcontracted  to  small  business, 

EBZone  small  business,  small 
idvantaged  business,  and  women- 
tied  small  business  concerns; 
(3)  A  description  of  the  principal 
t]  pes  of  supplies  and  services  to  be 
!  ubcontracted  and  an  identification  of 
types  planned  for  subcontracting  to 
small  business,  HUBZone  small 
business,  small  disadvantaged  business, 
4iid  women-owned  small  business 
ibncems; 


1 


(6)  A  statement  as  to  whether  or  not 
e  offeror  included  indirect  costs  in 
e$tablishing  subcontracting  goals,  and  a 
description  of  the  method  used  to 
determine  the  proportionate  share  of 
indirect  costs  to  be  incurred  with  small 
business,  HUBZone  small  business, 
liinall  disadvantaged  business,  and 
tomen-owmed  small  business  concerns; 
•        •        •        • 

(8)  A  description  of  the  efforts  the 
Offeror  will  make  to  ensure  that  small 
Iisiness,  HUBZone  small  business, 

:  small  disadvantaged  business,  and 
/  romen-owned  small  business  concerns 
lave  an  equitable  opportunity  to 
:  ompete  for  subcontracts; 

(9)  Assurances  that  the  offeror  will 
iiclude  the  clause  at  52.219-8, 


Utilization  of  Small  Business  Concerns 
(see  19.708(a)),  in  all  subcontracts  that 
offer  further  subcontracting 
opportunities,  and  that  the  offeror  will 
require  all  subcontractors  (except  small 
business  concerns)  that  receive 
subcontracts  in  excess  of  $500,000 
($1,000,000  for  construction)  to  adopt  a 
plan  that  complies  with  the 
requirements  of  the  clause  at  52.219-9, 
Small  Business  Subcontracting  Plan  (see 
19.708(b)); 

•  *        •        •        • 

(11)  A  description  of  the  types  of 
records  that  vtrill  be  maintained 
concerning  procedures  adopted  to 
comply  with  the  requirements  and  goals 
in  the  plan,  including  establishing 
source  lists;  and  a  description  of  the 
offeror's  efforts  to  locate  small  business, 
HUBZone  small  business,  small 
disadvantaged  business,  and  women- 
ovmed  small  business  c(Hicems  and  to 
award  subcontracts  to  them. 

(b)  Contractors  may  estabUsh,  on  a 
plant  or  division-wide  basis,  a  master 
plan  (see  19.701)  that  contains  all  the 
elements  required  by  the  clause  at 
52.219-9,  Small  Business 
Subcontracting  Plan,  except  goals.  *  *  * 

•  •        •        *        • 

38.  Section  19.705-2  is  amended  by 
revising  the  last  sentence  of  paragraph 
(d)  to  read  as  follows: 

1 9.705-2    Determining  the  need  for  a 
subcontracting  plan. 

***** 

(d)  *  *  *  In  determining  when 
subcontracting  plans  should  be 
required,  as  well  as  when  and  with 
whom  plans  should  be  negotiated,  the 
contracting  officer  shall  consider  the 
integrity  of  the  competitive  process,  the 
goal  of  affording  maximiun  practicable 
opportunity  for  small  business, 
HUBZone  small  business,  small 
disadvantaged  business,  and  women- 
owned  small  business  concerns  to 
participate,  and  the  burden  placed  on 
offerors. 

39.  Section  19.705-4  is  amended  by 
revising  the  last  sentence  of  paragraph 
(b),  the  second  and  last  sentences  of 
paragraph  (c),  the  first  sentence  of 
paragraph  (d)(1).  (d)(5),  and  the  first 
sentence  of  paragraph  (d)(6)  to  read  as 
follows: 

19.705-4    Reviewing  the  subcontracting 
plan. 

•  »        *        *        « 

(b)  *  *  *  If  the  plan,  although 
responsive,  evidences  the  bidder's 
intention  not  to  comply  with  its 
obligations  imder  the  clause  at  52.219- 
8,  Utilization  of  Small  Business 
Concerns,  the  contracting  officer  may 
find  the  bidder  nonresponsible. 


(c)  *  *  *  Subcontracting  goals  should 
be  set  at  a  level  that  the  parties 
reasonably  expect  can  result  from  the 
offeror  expending  good  faith  efforts  to 
use  small  business,  HUBZone  small 
business,  small  disadvantaged  business, 
and  women-owned  small  business 
subcontractors  to  the  maximum 
practicable  extent.  •  *  *  An  incentive 
subcontracting  clause  (see  52.219-10, 
Incentive  Subcontracting  Program),  may 
be  used  when  additional  and  unique 
contract  effort,  such  as  providing 
technical  assistance,  could  significantly 
increase  subcontract  awards  to  small 
business,  HUBZone  small  business,  or 
women-owned  small  business  conc^ns. 

(d)«  •  • 

(1)  Obtain  information  available  from 
the  cognizant  contract  administration 
office,  as  provided  for  in  19.706(a),  and 
evaluate  the  offeror's  past  performance 
in  awarding  subcontracts  for  the  same  or 
similar  products  or  services  to  small 
business,  HUBZone  small  business, 
small  disadvantaged  business,  and 
women-owned  small  business 
concerns.  •  •  • 


(5)  Evaluate  subcontracting  potential, 
considering  the  offeror's  make-or-buy 
poUcies  or  programs,  the  nature  of  the 
supplies  or  services  to  be  subcontracted, 
the  known  availability  of  small 
business,  HUBZone  small  business, 
small  disadvantaged  business,  and 
women-owned  small  business  concerns 
in  the  geographical  area  where  the  work 
will  be  performed,  and  the  potential 
contractor's  long-standing  contractual 
relationship  widi  its  suppliers. 

(6)  Advise  the  offeror  of  available 
sources  of  information  on  potential 
small  business,  HUBZone  small 
business,  small  disadvantaged  business, 
and  women-owned  small  business 
subcontractors,  as  well  as  any  specific 
concerns  known  to  be  potential 
subcontractors.  •  *  * 
***** 

40.  Section  19.705-6  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

19.705-4    Postsward  responsibilities  Of  the 
contracting  officer. 

(a)  Notifying  the  SBA  of  the  award  by 
sending  a  copy  of  the  award  document 
to  the  Area  Director,  Office  of 
Goveniment  Contracting,  in  the  SBA 
area  office  where  the  contract  will  be 
performed. 

(b)  Forwarding  a  copy  of  each 
commercial  plan  and  any  associated 
approvals  to  the  Area  Director,  Office  of 
Govermnent  Contracting,  in  the  SBA 
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area  office  where  the  contractor's 
headquarters  is  located. 

***** 

41.  Section  19.705-7  is  amended  in 
the  first  sentence  of  paragraph  (a),  and 
in  the  third  and  fourth  sentences  of 
paragraph  (d)  by  removing  the  words 
"small,  small  disadvantaged"  and 
adding  "small  business.  HUBZone  small 
business,  small  disadvantaged 
business,"  in  each  instance;  and 
revising  the  introductory  text  of 
paragraph  (f)  to  read  as  follows: 

19.705-7    Liquidated  damages. 

***** 

(f)  With  respect  to  commercial  plans 
approved  under  the  clause  at  52.219-9, 
Small  Business  Subcontracting  Plan,  the 
contracting  officer  that  approved  the 
plan  shall — 
***** 

42.  Section  19.706  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

1 9.706    Responsibilities  of  the  cognizant 
administrative  contracting  officer. 

***** 

(b)  Information  on  the  extent  to  which 
the  contractor  is  meeting  the  plan's 
goals  for  subcontracting  with  eligible 
small  business,  HUBZone  small 
business,  small  disadvantaged  business, 
and  women-owned  small  business 
concerns; 

(c)  Information  on  whether  the 
contractor's  efforts  to  ensure  the 
participation  of  small  business. 
HUBZone  small  business,  small 
disadvantaged  business,  and  women- 
owned  small  business  concerns  are  in 
accordance  with  its  subcontracting  plan; 
***** 

43.  Section  19.708  is  amended  by 
revising  the  section  heading;  in  the 
introductory  text  of  paragraph  (a)  by 
removing  the  words  "Small.  Small 
Disadvantaged  and  Women-Owned";  by 
revising  paragraph  (b);  and  in 
paragraphs  (c)(1).  (c)(2).  and  (c)(3)  by 
adding  "business.  HUBZone  small 
business."  after  the  word  "small"  the 
first  time  it  is  used.  The  revised  text 
reads  as  follows: 

19.708   Contract  clauses. 

***** 

(b)(1)  The  contracting  officer  shall, 
when  contracting  by  negotiation,  insert 
the  clause  at  52.219-9.  Small  Business 
Subcontracting  Plan,  in  solicitations  and 
contracts  that  offer  subcontracting 
possibilities,  are  expected  to  exceed 
$500,000  ($1,000,000  for  construction  of 
any  public  facility),  and  are  required  to 
include  the  clause  at  52.'219-8.  " 
Utilization  of  Small  Business  Concerns, 
unless  the  acquisition  is  set  aside  or  is 


to  be  accomplished  under  the  8(a) 
program.  When  contracting  by  sealed 
bidding  rather  than  by  negotiation,  the 
contracting  officer  shall  use  the  clause 
with  its  Alternate  I.  When  contracting 
by  negotiation,  and  subcontracting  plans 
are  required  with  initial  proposals  as 
provided  for  in  19.705-2(d).  the 
contracting  officer  shall  use  the  clause 
vdth  its  Alternate  II. 

(2)  The  contracting  officer  shall  insert 
the  clause  at  52.219-16.  Liquidated 
Damages — Subcontracting  Plan,  in  all 
solicitations  and  contracts  containing 
the  clause  at  52.219-9.  Small  Business 
Subcontracting  Plan,  or  the  clause  with 
its  Ahemate  I  or  II. 
***** 

44.  Section  19.800  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

19.800    General. 

***** 

(d)  Before  deciding  to  set  aside  an 
acquisition  in  accordance  with  subpart 
19.5  or  19.13,  the  contracting  officer 
should  review  the  acquisition  for 
offering  under  the  8(a)  Program.  In 
making  this  decision,  contracting 
officers  in  participating  agencies  (see 
19.1302)  are  advised  that  SBA  will  give 
first  priority  to  HUBZone  8(a)  concerns. 

19.803    [Amended] 

45.  Section  19.803  is  amended  at  the 
end  of  paragraph  (c)  by  removing  the 
period  and  adding  "(but  see 
19.800(d)).". 

46.  Section  19.804-2  is  amended  by 
revising  paragraph  (a)(12)  to  read  as 
follows: 


Agency  offering. 

* 


19.804-2 

(a)*   • 

(12)  Identification  of  all  known  8(a) 
concerns,  including  HUBZone  8(a) 
concerns,  that  have  expressed  an 
interest  in  this  specific  requirement  as 
a  result  of  self-marketing,  response  to 
sources  sought,  or  publication  of 
advanced  acquisition  requirements. 
***** 

47.  Section  19.1006  is  amended  by 
revising  the  last  sentence  of  paragraph 
(b)(1)  to  read  as  follows: 

19.1006    Procedures. 

***** 

(b)  Designated  industry  groups.  (1) 
*  *  *  Acquisitions  in  the  designated 
industry  groups  shall  continue  to  be 
considered  for  placement  imder  the  8(a) 
Program  (see  subpart  19.8)  and  the 
HUBZone  Program  (see  subpart  19.13). 
***** 

48.  Section  19.1102  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

19.1102    Applicability. 


(b)  The  price  evaluation  adjustment 
shall  not  be  used  in  acquisitions  that— 

(1)  Are  less  than  or  equal  to  the 
simplified  acquisition  threshold; 

(2)  Are  awarded  pursuant  to  the  8(a) 
Program; 

(3)  Are  set  aside  for  small  business 
concerns;  or 

(4)  Are  set  aside  for  HUBZone  small 
business  concerns. 

49.  Section  19.1202-2  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

19.1202-2    Applicability. 

***** 

(b)*  •  * 

(1)  Small  business  set-asides  (see 
subpart  19.5)  and  HUBZone  set-asides 
(see  subpart  19.13); 
***** 

50.  Subpart  19.13.  consisting  of 
sections  19.1301  through  19.1308,  is 
added  to  read  as  follows: 

Subpart  19.13— Historically 
Underutilized  Business  Zone 
(HUBZone)  Program 

Sec. 

19.1301  General. 

19.1302  Applicability. 

19.1303  Status  as  a  qualified  HUBZone 
small  business  concern. 

19.1304  Exclusions. 

19.1305  HUBZone  set-aside  procedures. 

19.1306  HUBZone  sole  source  awards. 

19.1307  Price  evaluation  preference  for 
HUBZone  small  business  concerns. 

19.1308  Contract  clauses. 
Authority:  41  U.S.C.  486(c);  10  U.S.C 

chapter  137;  and  42  U.S.C.  2473(c). 

Subpart  19.13— Historically 
Underutilized  Business  Zone 
(HUBZone)  Program 

19.1301    General. 

(a)  The  Historically  Underutilized 
Business  Zone  (HUBZone)  Act  of  1997 
(15  U.S.C.  631  note)  created  the 
HUBZone  Program  (sometimes  referred 
to  as  the  "HUBZone  Empowerment 
Contracting  Program"). 

(b)  The  purpose  of  the  HUBZone 
Program  is  to  provide  Federal 
contracting  assistance  for  qualified 
small  business  concerns  located  in 
historically  underutilized  business 
zones,  in  an  effort  to  increase 
employment  opportunities,  investment, 
and  economic  development  in  those 
areas. 


19.1302    Applicability. 

(a)  Until  September  30.  2000,  the 
procedures  in  this  subpart  apply  only  to 
acquisitions  made  by  the  following 
Federal  agencies: 

(1)  Department  of  Agriculture. 

(2)  Department  of  Defense. 
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3)  Department  of  Energy. 

I)  Department  of  Health  and  Human 

I  Services. 

S)  Department  of  Housing  and  Urban 

Development. 
(6)  Department  of  Transportation. 

7)  Department  of  Veterans  Affairs. 

fe)  Environmental  Protection  Agency. 

fl)  General  Services  Administration. 

10)  National  Aeronautics  and  Space 
Administration. 

(b)  On  or  after  September  30,  2000, 
le  procedures  in  this  subpart  will 
ply  to  all  Federal  agencies  that 
ploy  one  or  more  contracting  officers. 

1 303    Status  as  a  qualified  HU  BZone 
ill  business  concern. 

I    (a)  Status  as  a  qualified  HUBZone 
small  business  concern  is  determined  by 
|tbe  Small  Business  Administration 
|(JSBA)  in  accordance  with  13  CFR  part 
126. 

(b)  If  the  SBA  determines  that  a 
Concern  is  a  qualified  HUBZone  small 
business  concern,  it  will  issue  a 
certification  to  that  effect  and  will  add 
the  concern  to  the  List  of  Qualified 
HUBZone  Small  Business  Concerns  on 
its  Internet  website  at  http:// 
Www.sba.gov/hubzone.  The  concern 
inust  appear  on  the  list  to  be  a  HUBZone 
i  mall  business  concern. 

(c)  A  joint  venture  (see  19.101)  may  be 
( ;onsidered  a  HUBZone  small  business  if 
1  he  business  entity  meets  all  the  criteria 

n  13  CFR  126.616. 

(d)  Except  for  construction  or 

I  ;ervices,  any  HUBZone  small  business 
poncem  (nonmanufacturer)  proposing  to 

umish  a  product  that  it  did  not  itself 
1  nanufacture  must  furnish  the  product 
of  a  HUBZone  small  business  concern 
:  nanufacturer  to  receive  a  benefit  under 

his  subpart. 

19.1304    Exclusions. 
This  subpart  does  not  apply  to —     ^  . 

(a)  Requirements  that  can  be  satisfied 
hrough  award  to — 

(1)  Federal  Prison  Industries,  Inc.  (see 
subpart  8.6);  or 

(2)  Javits-Wagner-O'Day  Act 
}articipating  non-profit  agencies  for  the 
ilind  or  severely  disabled  (see  subpart 
).7); 

(b)  Orders  under  indefinite  delivery 
:ontracts  (see  subpart  16.5); 

(c)  Orders  against  Federal  Supply 
Schedules  (see  subpart  8.4); 

(d)  Requirements  currently  being 
performed  by  an  8(a)  participant  or 
requirements  SBA  has  accepted  for 
performance  under  the  authority  of  the 
3(a)  Program,  unless  SBA  has  consented 
to  release  the  requirements  from  the  8(a) 
Program: 

(e)  Requirements  that  do  not  exceed 
the  micro-purchase  threshold;  or 


(f)  Requirements  for  commissary  or 
exchange  resale  items. 

19.1305    HUBZone  set-aside  procedures! 

(a)  A  participating  agency  contracting 
officer  shall  set  aside  acquisitions 
exceeding  the  simplified  acquisition 
threshold  for  competition  restricted  to 
HUBZone  small  business  concerns 
when  the  requirements  of  paragraph  (b) 
of  this  section  can  be  satisfied.  The 
contracting  officer  shall  consider 
HUBZone  set-asides  before  considering 
HUBZone  sole  source  awards  (see 
19.1306)  or  small  business  set-asides 
(see  subpart  19.5). 

(b)  To  set  aside  an  acquisition  for 
competition  restricted  to  HUBZone 
small  business  concerns,  the  contracting 
officer  must  have  a  reasonable 
expectation  that — 

(1)  Offers  will  be  received  from  two  or 
more  HUBZone  small  business 
concerns;  and 

(2)  Award  will  be  made  af  a  fair 
market  price. 

(c)  A  participating  agency  may  set 
aside  acquisitions  exceeding  the  micro- 
purchase  threshold,  but  not  exceeding 

.  the  simplified  acquisition  threshold,  for 
competition  restricted  to  HUBZone 
small  business  concerns  at  the  sole 
discretion  of  the  contracting  officer, 
provided  the  requirements  of  paragraph 
(b)  of  this  section  can  be  satisfied. 

(d)  If  the  contracting  officer  receives 
only  one  acceptable  offer  from  a 
qualified  HUBZone  small  business 
concern  in  response  to  a  set  aside,  the 
contracting  officer  should  make  an 
award  to  that  concern.  If  the  contracting 
officer  receives  no  acceptable  offers 
from  HUBZone  small  business  concerns, 
the  HUBZone  set-aside  shall  be 
withdrawn  and  the  requirement,  if  still 
valid,  set  aside  for  small  business 
concerns,  as  appropriate  (see  subpart 
19.5). 

(e)  The  procedures  at  19.202-1  and, 
except  for  acquisitions  not  exceeding 
the  simplified  acquisition  threshold,  at 
19.402  apply  to  this  section.  When  the 
SBA  intends  to  appeal  a  contracting 
officer's  decision  to  reject  a 
recommendation  of  the  SBA 
procurement  center  representative  to  set 
aside  an  acquisition  for  competition 
restricted  to  HUBZone  small  business 
concerns,  the  SBA  procurement  center 
representative  shall  notify  the 
contracting  officer,  in  writing,  of  its 
intent  within  5  working  days  of 
receiving  the  contracting  officer's  notice 
of  rejection.  Upon  receipt  of  notice  of 
SBA's  intent  to  appeal,  the  contracting 
officer  shall  suspend  action  on  the 
acquisition  unless  the  head  of  the 
contracting  activity  makes  a  written 
determination  that  urgent  and 


compelling  circumstances,  which 
significantly  affect  the  interests  of  the 
Government,  exist.  Within  15  working 
days  of  SBA's  notification  to  the 
contracting  officer,  SBA  shall  file  its 
formal  appeal  with  the  head  of  the 
contracting  activity,  or  that  agency  may 
consider  the  appeal  withdrawrn.  The 
head  of  the  contracting  activity  shall 
reply  to  SBA  within  15. working  days  of 
receiving  the  appeal.  The  decision  of  the 
head  of  the  contracting  activity  shall  be 
final. 

19.1306    HUBZone  sole  source  awards. 

(a)  A  participating  agency  contracting 
officer  may  award  contracts  to 
HUBZone  small  business  concerns  on  a 
sole  source  basis  without  considering 
small  business  set-asides  (see  subpart 
19.5),provided — 

(1)  Only  one  HUBZone  small  business 
concern  can  satisfy  the  requirement; 

(2)  The  anticipated  price  of  the 
contract,  including  options,  will  not 
exceed — 

(i)  $5,000,000  for  a  requirement 
within  the  Standard  Industrial 
Classification  (SIC)  codes  for 
manufacturing;  or 

(ii)  $3,000,000  for  a  requirement 
within  any  other  SIC  code; 

(3)  The  requirement  is  not  currently 
being  performed  by  a  non-HUBZone 
small  business  concern; 

(4)  The  acquisition  is  greater  than  the 
simplified  acquisition  threshold  (see 
part  13); 

(5)  The  HUBZone  small  business 
concern  has  been  determined  to  be  a 
responsible  contractor  with  respect  to 
performance;  and 

(6)  Award  can  be  made  at  a  fair  and 
reasonable  price. 

(b)  The  SbA  has  the  right  to  appeal 
the  contracting  officer's  decision  not  to 
make  a  HUBZone  sole  source  award. 

19.1307    Price  evaluation  preference  for 
HUBZone  small  business  concerns. 

(a)  The  price  evaluation  preference  for 
HUBZone  small  business  concerns  shall 
be  used  in  acquisitions  conducted  using 
full  and  open  competition.  The 
preference  shall  not  be  used — 

(1)  In  acquisitions  expected  to  be  less 
than  or  equal  to  the  simplified 
acquisition  threshold; 

(2)  Where  price  is  not  a  selection 
factor  so  that  a  price  evaluation 
preference  would  not  be  considered 
[e.g.,  Architect/Engineer  acquisitions); 

(3)  Where  all  fair  and  reasonable 
offers  are  accepted  (e.g.,  the  award  of 
multiple  award  schedule  contracts). 

(b)  The  contracting  officer  shall  give 
offers  from  HUBZone  small  business 
concerns  a  price  evaluation  preference 
by  adding  a  factor  of  10  percent  to  all 
offers,  except — 
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(1)  Offers  from  HUBZone  small 
business  concerns  that  have  not  waived 
the  evaluation  preference; 

(2)  Otherwise  successful  offers  from 
small  business  concerns; 

(3)  Otherwise  successful  offers  of 
eligible  products  under  the  Trade 
Agreements  Act  when  the  acquisition 
equals  or  exceeds  the  dollar  threshold  in 
25.402:  and 

(4)  Otherwise  successful  offers  where 
application  of  the  factor  would  be 
inconsistent  with  a  Memorandum  of 
Understanding  or  other  international 
agreement  with  a  foreign  government 
(see  agency  supplement). 

(c)  The  factor  of  10  percent  shall  be 
applied  on  a  line  item  basis  or  to  any 
group  of  items  on  which  award  may  be 
made.  Other  evaluation  factors,  such  as 
transportation  costs  or  rent-free  use  of 
Government  facilities,  shall  be  added  to 
the  offer  to  establish  the  base  offer 
before  adding  the  factor  of  10  percent. 

(d)  A  concern  that  is  both  a  HUBZone 
small  business  concern  and  a  small 
disadvantaged  business  concern  shall 
receive  the  benefit  of  both  the  HUBZont 
small  business  price  evaluation 
preference  and  the  small  disadvantaged 
business  price  evaluation  adjustment 
(see  subpart  19.11).  Each  applicable 
price  evaluation  preference  or 
adjustment  shall  be  calculated 
independently  against  an  offeror's  base 
offer.  These  individual  preference  and 
adjustment  amounts  shall  both  be  added 
to  the  base  offer  to  arrive  at  the  total 
evaluated  price  for  that  offer. 

19.1308    Contract  clauses. 

(a)  The  contracting  officer  shall  insert 
the  clause  52.219-3,  Notice  of  Total 
HUBZone  Set-Aside,  in  solicitations  and 
contracts  for  acquisitions  that  are  set 
aside  for  HUBZone  small  business 
concerns  imder  19.1305  or  19.1306. 

(b)  The  contracting  officer  shall  insert 
the  clause  at  52.219-4,  Notice  of  Price 
Evaluation  Preference  for  HUBZone 
Small  Business  Concerns,  in 
solicitations  and  contracts  for 
acquisitions  conducted  using  full  and 
open  competition.  The  clause  shall  not 
be  used  in  acquisitions  that  do  not 
exceed  the  simplified  acquisition 
threshold. 

PART  26— OTHER  SOaOECONOMIC 
PROGRAMS 

28.104    [Amandecq 

51.  Section  26.104  is  amended  in 
paragraph  (a)  by  removing  the  words 
"Small,  Small  Disadvantaged  and 
Women-Owned". 


PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

52.  Section  52.212-3  is  amended  by 
adding  Alternate  III  following  Alternate 
n  to  read  as  follows: 

52.21 2-3    Offeror  Representations  and 
Certifications— Commercial  Items. 

*        •        •        *        * 

Alternate  III  (Jan  1999).  As  prescribed  in 
12.301(b)(2).  add  the  following  paragraph 
(c)(9)  to  the  basic  provision: 

(9)  HUBZone  small  business  concern. 
[Complete  only  if  the  offeror  represented 
itself  as  a  small  business  concern  in 
paragraph  (c)(1)  of  this  provision.)  The 
offeror  represents  as  part  of  its  offer  that — 

(i)  It  D  is,  D  is  not  a  HUBZone  small 
business  concern  listed,  on  the  date  of  this 
representation,  on  the  List  of  Qualified 
HUBZone  Small  Business  Concerns 
maintained  by  the  Small  Business 
Administration,  and  no  material  change  in 
ownership  and  control,  principal  place  of 
ownership,  or  HUBZone  employee 
percentage  has  occurred  since  it  was  certified 
by  the  Small  Business  Administration  in 
accordance  with  13  CFR  part  126;  and 

(ii)  It  D  is,  D  is  not  a  joint  venture  that 
complies  with  the  requirements  of  13  CFR 
part  126,  and  the  representation  in  paragraph 
(c)(9)(i)  of  this  provision  is  accurate  for  the 
HUBZone  small  business  concern  or 
concerns  that  are  participating  in  the  joint 
venture.  [The  offeror  shall  enter  the  name  or 
names  of  the  HUBZone  small  business 
concern  or  concerns  that  are  participating  in 
the  joint  venture: 

I  Each 

HUBZone  small  business  concern 
participating  in  the  joint  venture  shall  submit 
a  separate  signed  copy  of  the  HUBZone 
representation. 

53.  Section  52.212-5  is  amended  in 
the  clause  by  revising  (b)(3)  and  (b)(4); 
redesignating  (b)(9)  through  (b)(20)  as 
(b)(12)  through  rb)(23),  respectively;  and 
adding  new  paragraphs  (b)(9),  (b)(10), 
and  (b)(ll)  to  read  as  follows: 

52.21 2-6    Contract  Terms  and  Conditions 
Required  to  Implement  Statutes  or 
Executive  Orders  Commercial  Items. 

*        *        •        *        » 

Contract  Terms  and  Conditions 
Required  to  Implement  Statutes  or 
Executive  Orders— Commercial  Items 
(Jan.  1999) 
***** 

(b)*** 

_  (3)  52.219-8,  Utilization  of  Small 
Business  Concerns  (15  U.S.C.  637  (d)(2)  and 
(3)). 

_  (4)  52.219-9.  Small  Business 
Subcontracting  Plan  (15  U.S.C  637(d)(4)). 
***** 

_  (9)  52.219-3,  Notice  of  HUBZone  Small 
Business  Set-Aside  (Jan  1999). 

_  (10)  52.219-4,  Notice  of  Price 
Evaluation  Preference  for  HUBZone  Small 
Business  Concerns  Qan  1999)  (if  the  offeror 
elects  to  waive  the  preference,  it  shall  so 
indicate  in  its  offer). 


_  (11)  52.222-21,  Prohibition  of 
Segregated  Facilities  (Feb  1999). 

*         *         •         »         * 

54.  Section  52.219-1  is  amended  by 
revising  the  introductory  paragraph;  in  the 
introductory  text  of  Alternate  I  by  revising 
••19.306(a)(1)"  to  read  "19.307(a)(1)";  and 
adding  Alternate  II  following  Alternate  I  to 
read  as  follows: 

52.219-1    Small  Business  Program 
Representations. 

As  prescribed  in  19.307(a)(1),  insert 
the  following  provision: 

***** 

Alternate  11  (Jan  J  999).  As  prescribed  in 
19.307(a)(3),  add  the  following  paragraph 
(b)(5)  to  the  basic  provision: 

(5)  {Complete  only  if  offeror  represented 
itself  as  a  small  business  concern  in 
paragraph  (b)(1)  of  this  provision.)  The 
offeror  represents,  as  part  of  its  offer,  that — 

(i)  It  a  is,  D  is  not  a  HUBZone  small 
business  concern  listed,  on  the  date  of  this 
representation,  on  the  List  of  Qualified 
HUBZone  Small  Business  Concerns 
maintained  by  the  Small  Business 
Administration,  and  no  material  change  in 
ownership  and  control,  principal  place  of 
ownership,  or  HUBZone  employee 
percentage  has  occurred  since  it  was  certified 
by  the  Small  Business  Administration  in 
'  accordance  with  13  CFR  part  126:  and 

(ii)  It  D  is.  a  is  not  a  joint  venture  that 
complies  with  the  requirements  of  13  CFR 
part  126,  and  the  representation  in  paragraph 
(b)(S)(i)  of  this  provision  is  accurate  for  the 
HUBZone  small  business  concern  or 
concerns  that  are  participating  in  the  joint 
venture.  {The  offeror  shall  enter  the  name  or 
names  of  the  HUBZone  small  business 
concern  or  concerns  that  are  participating  in 

the  joint  venture: .)  Each 

HUBZone  small  business  concern 
participating  in  the  joint  venture  shall  submit 
a  separate  signed  copy  of  the  HUBZone 
representation. 

52.21  »-2    [Amended] 

55.  Section  52.219-2  is  amended  in 
the  introductory  text  by  revising 
"19.306(c)"  to  read  "19.307(c)". 

56.  Sections  52.219-3  and  52.219-4 
are  added  to  read  as  follows: 


52.21  »^ 
aside. 


Notice  of  total  HUBZone  set- 


As  prescribed  in  19.1308(a),  insert  the 
following  clause: 

Notice  of  Total  HUBZone  Set-Aside  (Jan 
1999) 

(a)  Definition.  HUBZone  small  business 
concern,  as  used  in  this  clause,  means  a 
small  business  concern  that  appears  on  the 
List  of  Qualified  HUB2U)ne  Small  Business 
Concerns  maintained  by  the  Small  Business 
Administration. 

(b)  General.  (1)  Offers  are  solicited  only 
firom  HUBZone  small  business  concerns. 
Offers  received  from  concerns  that  are  not 
HUBZone  small  business  concerns  shall  not 
be  considered. 

(2)  Any  award  resulting  from  this 
solicitation  will  be  made  to  a  HUBZone  small 
business  concern. 
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(c)  Agreement.  A  HUBZone  small  business 
:^ncern  agrees  that  in  the  performance  of  the 
:^n tract,  in  the  case  of  a  contract  for — 

(1)  Services  (except  construction),  at  least 
>b  percent  of  the  cost  of  personnel  for 
:t)ntract  performance  will  be  spent  for 

ployees  of  the  concern  or  employees  of 
her  HUBZone  small  business  concerns; 

(2)  Supplies  (other  than  acquisition  from  a 
nmanufacturer  of  the  supplies),  at  least  50 
ircent  of  the  cost  of  manufacturing, 
:cluding  the  cost  of  materials,  will  be 

performed  by  the  concern  or  other  HUB2Sone 
stnall  business  concerns; 

(3)  General  construction,  at  least  15  percent 
of  the  cost  of  the  contract  performance 
liticurred  for  personnel  will  be  spent  on  the 
mncem's  employees  or  the  employees  of 
other  HUBZone  small  business  concerns;  or 
i|  (4)  Construction  by  special  trade 
qontractors,  at  least  25  percent  of  the  cost  of 
the  contract  performance  incurred  for 
Itersonnel  will  be  spent  on  the  concern's 
eknployees  or  the  employees  of  other 
lIUBZone  small  business  concerns. 

(d)  A  HUBZone  joint  venture  agrees  that, 
iji  the  performance  of  the  contract,  the 

e  iplicable  percentage  specified  in  paragraph 
[ :)  of  this  clause  will  be  performed  by  the 
i  [UBZone  small  business  participant  or 
I  articipants. 

(e)  A  HUBZone  small  business  concern 
I  lonmanufacturer  agrees  to  furnish  in 

{ lerforming  this  contract  only  end  items 
I  lanufactured  or  produced  by  HUBZone 
s  mall  business  manufacturer  concerns.  This 
]  laragraph  does  not  apply  in  connection  with 
c  onstruction  or  service  contracts. 

^nd  of  clause) 


i2J2^  9-4    Nottc*  of  price  evaluation 
preference  for  HUBZone  small  business 
concerns. 

As  prescribed  in  19.1308(b),  insert  the 
oUowing  clause: 

1  Jotice  of  Price  Evaluation  Preference  for 
1  lUBZone  Small  Business  Concerns  (Jan 
999) 

(a)  Definition.  HUBZone  small  business 
I  oncem,  as  used  in  this  clause,  means  a 

j  mall  business  concern  that  appears  on  the 
]  ,ist  of  Qualified  HUBZone  Small  Business 
( bncems  maintained  by  the  Small  Business 
i  administration. 

(b)  Evaluation  preference.  (1)  Offers  will  be 
<  valuated  by  adding  a  factor  of  10  percent  to 

I  le  price  of  all  offers,  except — 

(i)  Offers  from  HUBZone  small  business 
I  oncems  that  have  not  waived  the  evaluation 
•reference; 

(ii)  Otherwise  successful  offers  from  small 
I  lusiness  concerns; 

(iii)  Otherwise  successful  offers  of  eligible 
troducts  under  the  Trade  Agreements  Act 
vhen  the  dollar  threshold  for  application  of 
I  he  Act  is  exceeded  (see  25.402  of  the  Federal 
,  Acquisition  Regulation  (FAR));  and 

(iv)  Otherwise  successful  offers  where 
I  ipplication  of  the  factor  would  be 
i  nconsistent  with  a  Memorandum  of 
I  Jnderstanding  or  other  international 
{ igreement  with  a  foreign  government. 
(2)  The  factor  of  10  percent  shall  be 
I  ipplied  on  a  line  item  basis  or  to  any  group 
I  if  items  on  which  award  may  be  made.  Other 


.  evaluation  factors  described  in  the      '^ 
solicitation  shall  be  applied  before 
application  of  the  factor. 

(3)  A  concern  that  is  both  a  HUBZone 
small  business  concern  and  a  small 
disadvantaged  business  concern  will  receive 
the  benefit  of  both  the  HUBZone  small 
business  price  evaluation  preference  and  the 
small  disadvantaged  business  price 
evaluation  adjustment  (see  FAR  clause 
52.219-23).  Each  applicable  price  evaludtioii 
preference  or  adjustment  shall  be  calculated 
independently  against  an  offeror's  base  offer 
These  individual  preference  amounts  shall 
be  added  together  to  arrive  at  the  total 
evaluated  price  for  that  offer. 

(c)  Waiver  of  evaluation  preference.  A 
HUBZone  small  business  concern  may  elect 
to  waive  the  evaluation  preference,  in  which 
case  the  factor  will  be  added  to  its  ofler  for 
evaluation  purposes.  The  agreements  in 
paragraph  (d)  of  this  clause  do  not  apply  if 
the  offeror  has  waived  the  evaluation 
preference. 

O  Offeror  elects  to  waive  the  evaluation 
preference. 

(d)  Agreement.  A  HUB2tone  small  business 
concern  agrees  that  in  tfie  performance  of  the 
contract,  in  the  case  of  a  contract  for 

(1)  Services  (except  construction),  at  least 
50  percent  of  the  cost  of  personnel  for 
contract  performance  will  be  spent  for 
employees  of  the  concern  or  employees  of 
other  HUBZone  small  business  concerns; 

(2)  Supplies  (other  than  procurement  from 
a  nonmanufacturer  of  such  supplies),  at  least 
50  percent  ot  the  cost  of  manufacturing, 
excluding  the  cost  of  materials,  will  be 
performed  by  the  concern  or  other  HUBZone 
small  business  concerns; 

(3)  General  construction,  at  least  15  perceni 
of  the  cost  of  the  contract  performance 
incurred  for  personnel  will  be  will  be  spent 
on  the  concern's  employees  or  the  employees 
of  other  HUBZone  small  business  concerns; 
or 

(4)  Construction  by  special  trade 
contractors,  at  least  25  percent  of  the  cost  of 
the  contract  performance  incurred  for 
personnel  will  be  spent  on  the  concern's 
employees  or  the  employees  of  other 
HUBZone  small  business  concerns. 

(e)  A  HUBZone  joint  venture  agrees  that  in 
the  performance  of  the  contract,  the 
applicable  percentage  specified  in  paragraph 
(d)  of  this  clause  will  be  performed  by  the 
HUBZone  small  business  participant  or 
participants. 

(0  A  HUBZone  small  business  concern 
nonmanufacturer  agrees  to  furnish  in 
performing  this  contract  only  end  items 
manufactured  or  produced  by  HUBZone 
small  business  manufacturer  concerns.  This 
paragraph  does  not  apply  in  connection  with 
construction  or  service  contracts. 
(End  of  clause) 

57.  Section  52.219-8  is  revised  to  v-ead 
as  follows: 

52.219-8    Utilization  of  small  business 
concerns. 

As  prescribed  in  19.708(a),  insert  the 
following  clause: 


Utilization  of  Small  Business  Concerns  (Jan 
1999) 

(a)  It  is  the  policy  of  the  United  States  that 
small  business  concerns,  HUBZone  small 
business  concerns,  small  business  concerns 
owned  and  controlled  by  socially  and 
economically  disadvantaged  individuals,  and 
small  business  concern.;  iwned  and 
uontrolled  by  women  shall  have  the 
maximum  practicable  opportunity  to 
participate  in  performing  contracts  let  by  any 
Federal  agency,  including  contracts  and 
subcontracts  for  subsystems,  assemblies, 
components,  and  related  services  for  major 
systems.  It  is  further  the  policy  of  the  United 
States  that  its  prime  contractors  establish 
procedures  to  ensure  the  timely  payment  li 
amounts  due  pursuant  to  the  terms  of  their 
subcontracts  with  small  business  concerns, 
HUB2k>ne  small  business  concerns,  small 
business  concerns  owned  and  controlled  by 
socially  and  economically  disadvantaged 
individuals,  and  small  business  concerns 
owned  and  controlled  by  women. 

(b)  The  Contractor  hereby  agrees  to  carry 
out  this  policy  in  the  awarding  of 
subcontracts  to  the  fullest  extent  consistent 
with  efficient  contract  performance.  The 
Contractor  further  agrees  to  cooperate  in  any 
studies  or  surveys  as  may  be  conducted  by 
the  United  States  Small  Business 
Administration  or  the  awarding  agency  of  the 
United  States  as  may  be  necessary  to 
determine  the  extent  of  the  Contractor's 
compliance  with  this  clause. 

(c)  Definitions.  As  used  in  this  contract 

(1)  Small  business  concern  means  a  small 
business  as  defined  pursuant  to  section  3  of 
the  Small  Business  Act  and  relevant 
regulations  promulgated  pursuant  thereto. 

(2)  HUBZone  small  business  concern 
means  a  small  business  concern  that  appears 
on  the  List  of  Qualified  HUBZone  Small 
Business  Concerns  maintained  by  the  Small 
Business  Administration. 

(3)  Small  business  concern  owned  and 
controlled  by  socially  and  economically 
disadvantaged  individuals  means  an  offeror 
that  represents,  as  part  of  its  offer,  that — 

(i)  It  is  a  small  business  under  the  size 
standard  applicable  to  the  acquisition; 

(ii)  It  has  received  certification  as  a  small 
disadvantaged  business  concern  consistent 
with  13  CFR  part  124,  Subpart  B; 

(iii)  No  material  change  in  disadvantaged 
ownership  and  control  has  occurred  since  its 
certification; 

(iv)  Where  the  concern  is  owned  by  one  or 
more  individuals,  the  net  worth  of  each 
individual  upon  whom  the  certification  is 
based  does  not  exceed  $750,000  after  taking 
into  account  the  applicable  exclusions  set 
forth  at  13  CFR  124.104(c)(2);  and 

(v)  It  is  listed,  on  the  date  of  its 
representation,  on  the  register  of  small 
disadvantaged  business  concerns  maintained 
by  the  Small  Business  Administration. 

(4)  Small  business  concern  owned  and 
controlled  by  women  means  a  small  business 
concern — 

(i)  Which  is  at  least  51  percent  owned  by 
one  or  more  women,  or,  in  the  case  of  any 
publicly  owned  business,  at  least  51  percent 
of  the  stock  of  which  is  ownad  by  one  or 
more  women;  and 
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(ii)  Whose  management  and  daily  business 
operations  are  controlled  by  one  or  more 
women;  and 

(d)  Contractors  acting  in  good  faith  may 
rely  on  written  representations  by  their 
subcontractors  regarding  their  status  as  a 
small  business  concern,  a  HUBZone  small 
business  concern,  a  small  business  concern 
owned  and  controlled  by  socially  and 
economically  disadvantaged  individuals,  or  a 
small  business  concern  owned  and 
controlled  by  women. 
fEnd  of  clause) 

58.  Section  52.219-9  is  amended— 

a.  By  revising  the  section  and  clause 
headings; 

b.  By  revising  the  first  and  second 
sentences-df  paragraph  (c); 

c.  By  revising  the  first  sentence  of 
paragraph  (d)(1); 

d.  By  redesignating  (d)(2)(iii)  and 
(d)(2)(iv)  as  (d)(2)(iv)  and  (d)(2)(v}  and 
adding  a  new  (d)(2)(iii); 

.    e.  By  revising  paragraph  (d)(3); 

f.  In  the  first  sentence  of  paragraph 
(d)(5)  by  adding  "HUBZone  small,"  after 
the  words  "or  small."; 

g.  By  revising  paragraph  (d)(6); 
h.  In  paragraph  (d)(8)  by  adding 

"business,  HUBZone  small  business," 
after  the  words  "that  small";  and  adding 
"business,"  after  "small 
disadvantaged"; 

i.  In  paragraph  (d)(9)  by  removing  the 
word  "in"  the  first  time  it  is  used  and 
adding  "of  in  its  place;  and  removing 
the  words  "Small,  Small  Disadvantaged 
and  Women-Owned"; 

j.  By  revising  paragraph  (d)(ll); 

k.  By  revising  paragraphs  (e)(1),  (e)(2), 
(e)(3),  and  (e)(4); 

1.  In  paragraph  (i)(l)  by  removing  the 
words  "Small.  Small  Disadvantaged  and 
Women-Owned";  and 

m.  By  revising  Ahemates  I  and  II  to 
read  as  follows: 

52.219-0    Small  business  subcontracting 
plan. 


Small  Business  Subcontracting  Plan  (Jan 
1999) 

*         *         *         «         » 

(c)  The  offeror,  upon  request  by  the 
Contracting  Officer,  shall  submit  and 
negotiate  a  subcontracting  plan,  where 
applicable,  that  separately  addresses 
subcontracting  with  small  business, 
HUBZone  small  business  concerns,  small 
disadvantaged  business,  and  women-owned 
small  business  concerns.  If  the  offeror  is 
submitting  an  individual  contract  plan,  the 
pirn  must  separately  address  subcontracting 
with  small  business.  HUB2ione  small 
business,  small  disadvantaged  business,  and 
women-owned  small  business  concerns,  with 
a  separate  part  for  the  basic  contract  and 
separate  parts  for  each  option  (if  any).  *  *  * 

(d)  *  •  • 

(1)  Goals,  expressed  in  terms  of 
percentages  of  total  planned  subcontracting 


dollars,  for  the  use  of  small  business, 
HUBZone  small  business,  small 
disadvantaged  business,  and  women-owned 

small  business  concerns  as  subcontractors. 

*  *  * 

(2)  •  *  • 

(iii)  Total  dollars  planned  to  be 

subconU^cted  to  HUBZone  small  business 
concerns; 

***** 

(3)  A  description  of  the  principal  types  of 
supplies  and  services  to  be  subcontracted, 
and  an  identiflcation  of  the  types  planned  for 
subcontracting  to — 

(i)  Small  business  concerns; 

(ii)  HUBZone  small  business  concerns; 

(iii)  Small  disadvantaged  business 
concerns;  and 

(iv)  Women-owned  small  business 
concerns. 
***** 

(6)  A  statement  as  to  whether  or  not  the 
offeror  in  included  indirect  costs  in 
establishing  subcontracting  goals,  and  a 
description  of  the  method  used  to  determine 
the  proportionate  share  of  indirect  costs  to  be 
incurred  with — 

(i)  Small  business  concerns; 

(ii)  HUBZone  small  business  concerns; 

(iii)  Small  disadvantaged  business 
concerns;  and 

(iv)  Women-owned  small  business 
concerns. 
***** 

(11)  A  description  of  the  types  of  records 
that  will  be  maintained  concerning 
procedures  that  have  been  adopted  to  comply 
with  the  requirements  and  goals  in  the  plan, 
including  establishing  source  lists;  and  a 
description  of  the  offeror's  efforts  to  locate 
small  business.  HUBZone  small  business, 
small  disadvantaged  business,  and  women- 
owned  small  business  concerns  and  award 
subcontracts  to  them.  The  records  shall 
include  at  least  the  following  (on  a  plant- 
wide  or  company-wide  basis,  unless 
otherwise  indicated): 

(i)  Source  lists  (e.g.,  PRO-Net),  guides,  and 
other  data  that  identify  small  business, 
HUBZone  small  business,  small 
disadvantaged  business,  and  women-owned 
small  business  concerns. 

(ii)  Organizations  contacted  in  an  attempt 
to  locate  sources  that  are  small  business, 
HUBZone  small  business,  small 
disadvantaged  business,  or  women-owned 
small  business  concerns. 

(iii)  Records  on  each  subcontract 
solicitation  resulting  in  an  award  of  more 
than  S100,000,  indicating— 

(A)  Whether  small  business  concerns  were 
solicited  and,  if  not,  why  not; 

(B)  Whether  HUBZone  small  business 
concerns  were  solicited  and,  if  not,  why  not; 

(C)  Whether  small  disadvantaged  business 
concerns  were  solicited  and,  if  not.  why  not; 

(D)  Whether  women-owned  small  business 
concerns  were  solicited  and,  if  not.  why  not; 
and 

(E)  If  applicable,  the  reason  award  was  not 
made  to  a  small  business  concern. 

(iv)  Records  of  any  outreach  efforts  to 
contact — 

(A)  Trade  associations; 

(B)  Business  development  organizations; 
and 


(C)  Conferences  and  trade  fairs  to  locate 
small,  HUBZone  small,  small  disadvantaged, 
and  women-owned  small  business  sources. 

(v)  Records  of  internal  guidance  and 
encouragement  provided  to  buyers  through— 

(A)  Workshops,  seminars,  training,  etc.; 
and 

(B)  Monitoring  performance  to  evaluate 
compliance  with  the  program's  requirements. 

(vi)  On  a  contract-by-contract  basis,  records 
to  support  award  data  submitted  by  the 
offeror  to  the  Government,  including  the 
name,  address,  and  business  size  of  each 
subcontractor.  Contractors  having 
commercial  plans  need  not  comply  with  this 
requirement. 

(e)  •  •  * 

(1)  Assist  small  business,  HUBZone  small 
business,  small  disadvantaged  business,  and 
women-owned  small  business  concerns  by 
arranging  solicitations,  time  for  the 
preparation  of  bids,  quantities,  specifications, 
and  delivery  schedules  so  as  to  facilitate  the 
participation  by  such  concerns.  Where  the 
Contractor's  lists  of  potential  small  business. 
HUBZone  small  business,  small 
disadvantaged  business,  and  women-owned 
small  business  subcontractors  are  excessively 
long,  reasonable  effort  shall  be  made  to  give 
all  such  small  business  concerns  an 
opportunity  to  compete  over  a  period  of  time. 

(2)  Provide  adequate  and  timely 
consideration  of  the  potentialities  of  small 
business.  HUBZone  small  business,  small 
disadvantaged  business,  and  women-owned 
small  business  concerns  in  all  "make-or-buy" 
decisions. 

(3)  Counsel  and  discuss  subcontracting 
opportunities  with  representatives  of  small 
business.  HUBZone  small  business,  small 
disadvantaged  business,  and  women-owned 
small  business  firms. 

(4)  Provide  notice  to  subcontractors 
concerning  penalties  and  remedies  for 
misrepresentations  of  business  status  as 
small,  HUBZone  small,  small  disadvantaged, 
or  women-owned  small  business  for  the 
purpose  of  obtaining  a  subcontract  that  is  to 
be  included  as  part  or  all  of  a  goal  contained 
in  the  Contractor's  subcontracting  plan. 
***** 

Alternate  I  (Jan  1999).  When 
contracting  by  sealed  bidding  rather 
than  by  negotiation,  substitute  the 
following  paragraph  (c)  for  paragraph  (c) 
of  the  basic  clause: 

(c)  The  apparent  low  bidder,  upon  request 
by  the  Contracting  Officer,  shall  submit  a 
subcontracting  plan,  where  applicable,  that 
separately  addresses  subcontracting  with 
small  business,  HUBZone  small  business, 
small  disadvantaged  business,  and  women- 
owned  small  business  concerns.  If  the  bidder 
is  submiuing  an  individual  contract  plan,  the 
plan  must  separately  address  subcontracting 
with  small  business.  HUBZone  small 
business,  small  disadvantaged  business,  and 
women-owned  small  business  concerns,  with 
a  separate  part  for  the  basic  contract  and 
separate  parts  for  each  option  (if  any).  The 
plan  shall  be  included  in  and  made  a  part  of 
the  resultant  contract.  The  subcontracting 
plan  shall  be  submitted  within  the  time 
specified  by  the  Contracting  Officer.  Failure 
to  submit  the  subconUacting  plan  shall  make 
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tl|$  bidder  ineligible  for  the  award  of  a 
cotitract. 

Alternate  11  (Jan  1999).  As  prescribed 
ii  19.708(b)(1).  substitute  the  following 
paragraph  (c)  for  paragraph  (c)  of  the 
basic  clause: 

Jc)  Proposals  submitted  in  response  to  this 
icitation  shall  include  a  subcontracting 
p(«n  that  separately  addresses  subcontracting 
with  small  business,  HUBZone  small 
business,  small  disadvantaged  business,  and 
women-owned  small  business  concerns.  If 
the  offeror  is  submitting  an  individual 
contract  plan,  the  plan  must  separately 
address  subcontracting  with  small  business, 
HUBZone  small  business,  small 
disadvantaged  business,  and  women-owned 
small  business  concerns,  with  a  separate  part 
for  the  basic  contract  and  separate  parts  for 
each  option  (if  any).  The  plan  shall  be 
included  in  and  made  a  part  of  the  resultant 
cUitract.  The  subcontracting  plan  shall  be 
negotiated  within  the  time  specified  by  the 
Contracting  Officer.  Failure  to  submit  and 
negotiate  a  subcontracting  plan  shall  make 
t  ife  offeror  ineligible  for  award  of  a  contract. 


59.  Section  52.219-10  is  amended  by 
r  i  (rising  paragraph  (a)  of  the  clause;  and 
in!  the  first  sentence  of  paragraph  (b)  by 
removing  "concerns"  the  first  time  it  is 
Used  and  adding  "HUBZone  small 


business."  in  its  place.  The  revised  text 
reads  as  follows: 

52.219-10    Incentive  Subcontracting 
Program. 


Incentive  Subcontracting  Program  (Jan  1999) 

(a)  Of  the  total  dollars  it  plans  to  spend 
under  subcontracts,  the  Contractor  has 
committed  itself  in  its  subcontracting  plan  to 
try  to  award  certain  percentages  to  small 
business,  HUBZone  small  business,  small 
disadvantaged  business,  and  women-owned 
small  business  concerns,  respectively. 


52.219-16    [Amended] 

60.  Section  52.219-16  is  amended  by 
revising  the  date  of  the  clause  to  read 
"(JAN  1999)";  and  in  paragraph  (a)  and 
the  second  sentence  of  paragraph  (b)  of 
the  clause  by  removing  the  words 
"Small,  Small  Disadvantaged  and 
Women-Owned". 

52^19-22    [Amended] 

61.  Section  52.219-22  is  amended  in 
the  introductory  paragraph  by  revising 
"19.306(b)"  to  read  "19.307(b)". 


52.226-1    [Amended] 

62.  Section  52.226-1  is  amended  by 
revising  the  date  of  the  clause  to  read 
"(JAN  1999)";  and  in  paragraph  (a)  of 
the  clause  by  removing  the  words 
"Small,  Small  Disadvantaged  and 
Women-Owned". 

PART  53— FORMS 

63.  Section  53.219  is  amended  by 
revising  paragraph  (a);  and  in  paragrapti 
(b)  by  revising  the  revision  date  of  the 
form  to  read  "(Rev.  12/98)". 

53.219    Smali  business  programs. 

•  •        •        •        • 

{a)  SF  294  (Rev.  12/98), 
Subcontracting  Report  for  Individual 
Contracts.  (See  19.704{a)(10).)  SF  294  is 
authorized  for  local  reproduction  and  a 
copy  is  furnished  for  this  purpose  in 
part  53  of  the  loose-leaf  edition  of  the 
FAR. 

•  <         •        •        * 

64.  Sections  53.301-294  and  53.301- 
295  are  revised  to  read  as  follows: 

53.301-294    Subcontracting  Report  for 
Individual  Contracts. 

BHJJNOCOOE  «20-EP-P 


\ 
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SUBCONTRACTING  REPORT  FOR  INDIVIDUAL  CONTRACTS 
(S»0  kisuuetions  on  nvrsm) 


0M8  No.:  9000-0006 
Expires:     04/30/2001 


Public  reportino  burden  lof  this  coltection  of  infofmation  is  estimated  to  avefaoa  8  tot^  amt  n^nnn—  ■■Li..,*,^.  ^k.  «;.^  «^  ^ :-.  ■ 


a.  COMPANY  NAME 


t.  COWWilUTIOW.  COMPAWY  OR  SUBOiVISlOW  COVEHED 


b.  SYMEET  AOOflESS 


e.  cnv 


4.  STATE  •.  ZIPOOOE 


2.  CONTIUCTOR  DENTFICATION  MMmST 


e.AOMWWTEWMOACTIVnY/n^iiiiifl,J 


3.  DATE  suaiirrTEO 


4.  wguwma  pwoo  mem  munmm  or  cowtwact  thwu: 


D 


MAR  31 


D 


VEAR 


SEPT  30 


6.  TYK  OF  REPORT 


D 


REQMAR     Q 


FMAL 


D 


REVISED 


DOE 

DEFENSE  LOQBTICS  AGENCY 


B 


OTHER  FEDERAL  AOeiCY /j^MTH 


7.  REPORT  SUBMffTED  AS  IChmek  m>m  i^0m<Mm 
LJ  FRME  CONTRACTOR 


LJ  SUBCONTRACTOR 


PRIME  CONTRACT  NUMBER 


SUBCONTRACT  NUMBER 


9.  DOllARS  AND  PERCENTAGES  B|  THE  FOUOWWG  BLOCKS: 
DoOWauOEWO«rCTcosT«  Finn  NOT  wcLUDnyn«gCTCo«TS 


a  AGENCY  OR  CONTRACTOR  AWARDBW  CONTRACT 


a.  AQENCVS  OR  CONTRACTORS  NAME 


.  STREET  ADDRESS 


e.  CITY 


*.  STATE 


SUBCONTRACT  AWARDS 


a.  zrcooE 


TYPE 


10a.  SMALL  BUSINESS  CONCERNS  (Include  SOB.  WOSB 

HBCU/MI.  HUBZone  SB/  (Dollar  Amount  and  Pentnj  of  tOcJ 

10b.  LARGE  BUSINESS  CONCERNS  (DoMar  Amount  andPorcoi^ 
of  JOcJ 


1 0c.  TOTAL  (Sum  of  10a  and  lOb.l 

"     2(^R|!itSy'^A6ED(SOB)CONCOWS/*ie*i* 
HBCU/MIl  (Dollar  Amount  and  Panant  of  lOeJ 


CURRENT  GOAL 


JWHOUOOLLARS 


12.    WOMENOWNED  SMALL  BUSINESS  (WOSB)  CONCERNS 
(DoMar  Amount  and  Parcant  of  10c J 


13.    HISTORICALLY  BLACK  COLLEGES  AND  UNIVERSITIES 
(H8CU)  AND  MINORITY  INSTITUTIONS  (M»  SaflpSte/ 
(DoHar  Amount  and  Panent  of  lOcJ  aw-i^ww/ 


14.  HUBZONE  SMALL  BUSINESS  (HUBZone  SB»  CONCERNS 
(DoMar  Amount  and  /Percent  of  10c.  J 

15.  REMARKS  ' 


PERCENT 


ACTUAL  CUMULATIVE 


WHOLE  DOLLARS 


knl^jn 


100.0% 


FERCENT 


100.0X 


ISa  NAME  OF  MOiVeUAL  ADMMISTERMG  SUBCONTRACTMG  PLAN 


AUTHORIZED  FOR  LOCAL  REPRODUCTION 
"■    )  ia  net  iMaMa 


lah.  TELEPHONE  NUMBER 


AREA  CODE 


NUMBER 


STANDARD  FORM  294  iwv  ijtst 

■ ^-1  by  6SA-FAR  (48  CFRJ  S3.2t9|al 


MusTRUcnom 

IMs  rap«ft  ii  not 

2.   ThM  raport  i«  not  raquirad   for  oonwrwrcMl  itanw  for  wMch  a 
eomnwrcial  plan  hM  bo«i  ivprovod.  nor  from  targ*  tuoinwii  in  Iho 
O^MTtmoni    of    Dofonoo    (0001    Tool   PMfran    fw   Mogoitoilon    of 
Comprotiomiwo  tMbumfotiilin  Mono.  Tho  Sunvnory  SubeoMraet  Raport 
(Sf  2*5)  ia  roquirod  for  oowtroetoro  oporotino  undor  ono  of  thooo  two 

eonditiona  and  ahouM  bo  oubmittod  to  tho  Govommont  ' '— 

with  tho  inatiwctiona  on  thot  form. 


3.   Thia     form     coaoeta     auboontroot     oword ^ 

eontroetora/auboontroctora  that:  W  hold  ono  or  moro  oorNraeu  owor 
$500,000  (ovor  11.000.000  for  oonatniotion  of  o  pubBe  faeOtyl:  and  M 
(  raouirod  to  raport  aMboantraata  awoidad  to  Sana!  fcnimn  (SW, 
nalOiaadvanta0ad  ■uainaaa  (SOB).  Womon-Ownod  ShmI  Buainaaa 
(WOSB).  and  HUBZeno  Smal  Buainaaa  (HUBZono  SB)  eeneomo  undor  o 
oubeontroeting  plan.  For  tho  Oaporanant  of  Oofonao  (OOO).  tho  National 
Aaronoutiea  and  Spoeo  AdnMatradon  (NASA),  ond  tho  Cooot  Guard, 
thia  form  alao  ooMocta  auboonnaet  award  data  for  Wotoricalv  '"—^ 
CoNoooo  ond  Unvoroitiaa  (HBCUa)  and  Minority  Inolilutiona  (Ma). 


30tn*         ^     ^mmmtm^m     av^r^*     ^     •  ■  ^""  ■  ■      "■"-      """■"     --«•  —  —--     ■—     ————— 

aowiplailan.  Raporta  oro  duo  30  doya  aftar  tha  alooo  of  oooh  raporting 
poriod  uflloaa  otharwiao  dkactod  by  tho  eontroelina  effioor.  Wapar<i  aro 
foqidiod  whan  dua.  rafordtoaa  of  wholhor  tiiara  haa  baon  any 
aMbtwiliaidm  oeiMty  abioo  tho  bieopiian  of  dw  cotNraet  or  oinoo  dw 
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A  aaaaraia  rap  art  la 
Ian.    Raporta 


5.    Only    aubconuoeta    involving    porfomnonco    within    tho    U.S..    ita 
poaaoaaiona.  Puorto  Riee.  and  tha  Tniat  Tarritory  of  tha  Pacific  laionda 
alMuld  bo  indudod  in  thia  raport. 


S.   Purehoaaa  from  o  oorporodon.  oompany.  ar  aubdhilalan  diat  ia  an 
affala  of  dto  prbwoMuboewtractar  aro  ng  bidudad  In  dda  raport. 

7.   Subcontract    oword    dote    roportod    on    tMa    form    by    primo 
controetora/kubcontroctora  ahad  ba  imitad  to  awarda  modo  to  thour 
iarmwdiata  aubeontroctora.    Crodk  cannot  bo  takon  for  owarda  OMda  to 


SfCOHC  MSTRUCnONS 

BLOCK  2:  For  tho  Contractor  Idontification  Number,  ontor  tho  nirto-digit 
Ooto  Univoraal  Nundtoring  Syatam  (DUNS)  number  thoi  idontifioo  Oto 
apacifie  contractor  ootabfiahmant.  tf  thara  ia  no  DUNS  number  avaiMo 
that  idontifioo  tho  oxoct  noma  and  addraaa  antarad  in  Btook  1.  contact 
Dun  ond  Brodatroot  Information  Sorvieoo  at  1-S00-333-060S  to  got  ono 
fioo  of  charge  over  tha  telephone.  Bo  prepared  to  provide  the  folowing 
inforniotion:  (II  Company  name:  (2)  Company  oddrooo:  (3)  Company 
telephone  number;  (4)  Uno  of  buainaaa:  (5)  Chief  oxocutivo  offieorAoy 
monogor:  (6)  Date  tho  company  waa  atartad;  (7)  Number  of  people 
omployad  by  the  company:  and;  (■>  Company  affiliation. 

BUWK  4:  Chock  only  one.  Note  that  oH  aubcontract  award  data 
reported  on  thia  form  repreeentt  octivitv  einco  the  inception  of  the 
contrect  through  the  dote  indiceted  in  thia  Mock. 

BLOCK  S:  Check  whether  thie  report  ia  e  'Rogulor.*  'Final.*  and/or 
'Reviaed'  raport.  A  'Final'  report  ehouM  be  cheched  only  N  the 
oontrector  hoe  coiwpleted  dw  contrect  or  ouboonlreet  ropertad  in  Bteck 
7.    A  'Reviaed'  report  ia  a  change  to  e  report  previoualy  aubmtted  for 


BLOCK  C:  Identify  the  deportment  or  egency  edminiatering  the  maiority 
of  aubcontrecting  plerta. 

BLOCK  7:  Indicate  whether  tho  reporting  contrector  ia  eubmitting  thia 
report  ea  a  prima  contractor  or  aubeonuoctor  aitd  the  prime  contrect  or 
aubcontroct  number. 

BLOCK  S:  Enter  tha  nwne  ertd  oddroaa  of  the  Federd  deportment  or 
egency  ewerding  the  conuect  or  the  prime  contrector  ewordiitg  the 
aubcontract. 


the  opproprieto  Mock  to  indicate  whether  indirect 
in  the  dotor  amounta  in  Mocka  10a  through  14.   To 


BLOCK  9:    Check 

coata  are  inch 

enaure    oowparabty    between 

contrector  mey  inchide  Indhect  eoeta  in  die  actual  column  ordy  if  the 

oubeontroeting  plen  inchidod  indboet  coeta  in  die  goal. 

BLOCKS  10a  direugh  14:  Under  'Curram  Ooal.'  errter  dw  doBer  and 
pereoM  goela  in  eech  cetegory  (SB,  SOB,  WOSB,  and  HUBZeno  SB)  from 
dto  euboonirocdng  plen  approved  for  d«ia  contrect.  (N  the  original  goela 
aipaad  upon  ot  contract  award  have  been  mviaed  aa  a  reauR  of  oenirect 


BLOCK  10a:  Report  al  aubcontracta  aworded  to  SBe  Inahrfhig 
eubcomraeta  to  SOBa.  WOSBa.  and  HUBZono  SBe.     Far  DOO. 


BLOCK  lOe:  Raport  on  dw  Bno  the  totii  of  al  aubconlrectt 
awardod  under  thia  contract  (tha  aum  of  inee  lOo  and  10b). 


'M  11  Bwaii^  14:  Each  of  tliooe  Rama  ia  a  aubcetegory  of 

11:     Raport  aS  auboontrocta  awarded  to  SOBe 
wVwiw  awwid  and  HUBZeno  SB  SOBa).    For  DOO.  NASA,  and 
Ceaot  Gum*  oontraeta.  iodlldt  auboonlraet  oworda  to  HBCUo  and 

BLOCK  12:    Report  at  aubcontracta  awarded  to  Womon^wned 


BLOCK  13  (For  oowtraew  wHh  OeO.  NASA,  and  Coaat  Ouard): 
Raport  ad  auboontraett  wHh  HBCUa/Me.     Complete  the  cohann 
'Current    Gool'    only    when    the    aubmcontracting    plan 


14:     Raport  al  aubcontracta  awarded  to  HUBZono  SBa 
enchMBng  womervowned  and  SOB  HUBZono  SBa). 

BLOCK  16:    Enter  e  ohort  nerralive  ei^lanation  if  (a)  SB.  SOB. 
WOSB.  or  HUBZono  SB  accompliehmerNa  fal  below  that  wMch 
would  bo  oapectod  uaing  a  atraight-Bna  projeetion  of  geelo  ttwough 
the  period  of  contract  liwrfonnanea:  or  (bl  if  tMe  ie  o  Snal  report, 
any  arte  of  the  ti«ree  I 


1 .   Commercial  item  meana  a  product  or  oerMco  thot  i 

dofiration  of  wwiaiiercial  item  in  Section  2.101   of  the  Federal 


2.   CBwanarcial  plan  meana  a  aubcontrecting  plen.  inckidmg  goela 
that  covora  tha  offoror'e  fiocel  yoer  end  thet  appiaa  to  the  ei*n 


production  of  commercial  itome  odd  by  either  the  orwiro  cempeny 
or  a  portion  thereof  (o^..  dMaion.  plant,  or  proAict  Bne). 

3.  Subcontract  mtana  a  contract  purchaae  order,  amendment,  or 
other  legal  obSgation  aMOUted  by  tha  prime 
eontrector/auboontraotor  caMng  for  auppiaa  or  eerttooe  required 
for  the  perf oimanea  of  the  original  contract  or  aubconcract. 

4.  Direct  Subcontrect  Awerde  ere  thooo  thet  era  identified  with 
ttto  perfonnence  of  orw  or  more  apedfic  Government  comroct(a). 

5.  Indirect  coau  are  thoae  which,  bocouee  of  incurrence  fw 
common  or  joint  purpoaoa,  are  not  identified  with  tpecifie 
Government  oontraeta;  theoe  eworde  ere  related  to  Government 
contract  performance  but  remain  for  alocation  efter  dkect  ewerda 
hove  been  determined  end  identified  to  apocific  Government 
controcta. 

OISTR«UTM]N  OF  TMS  R90RT 

For  ttto  Awerdbtg  Agertcy  or  Con»ecter: 

The  original  copy  of  thia  raport  ehouM  be  provided  to  ttw 
contrecting  officer  at  tha  agency  or  coiNrector  ider«tified  in  Stock  S. 
For  contractt  with  DOO.  a  copy  ahouM  alao  be  provided  to  the 
Defenao  Logiatica  Agency  (OLA)  at  the  eognizent  Defenee  Contrect 
Menegemont  Aree  Operetiorw  (OCMAO)  office. 


FortheSmel 


Adminietretion  (SBA): 


A   copy  of   thie  report  muet  be  provided   to  the  cogniient 
Commerical    Market    Repreeontotive    (CMR)    el    the    time    of    e 
complienco  review,   k  Ie  NOT  nooeeeary  to  aiiel  dw  SF  2»4  to  SBA 
unleee  epocMcaly  requoetad  by  dta  CMR. 

STANDARD  FORM  294  pcv.  i2  ••  BAOf, 
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53.301  -295    Summary  Subcontract  Report. 


PuMc  rapofting  burdM  for  iMa 


fS—  ittstfuetlont  on  nvtfj 


0MB  No.:  900<M)007 
GxpiTM:     06/30/2000 


*Sm^  ^iS'^m^SJlJ^i'ZT^  !!!22r  ^ii  HoMw.Py  >«i|iunM.  >i>clMdh>9  tha  lim  for  ravtowing  inMnietiom. 


eonmwM  wqwAwq  thia  bMidwi  mUhmM  or  any  othar  aapaet  of  Ma  eolaelion  ol  MamMfen? 
FARSac>atariat(MVW>.NdaralAc9uiaHw)«PDfcvDi%WwrSA.WaaNiiote^ 


•.  COMPANV  NAME 


rCOIWOnATION.  COMPANY  OR  aUOOIVIMON  OOVEKD 


b.  STREET  AOOfCSS 


c.  CITY 


4.  STATE 


2.  CONTRACTOR  DENTTICATION  NUMBER 


•.zrcooE 


6.  AOMMKTERMO  ACTIVITV  « 


.  DATE  SURMinEO 


□    OCTI-         n    OCT1- 
*— '    MAR  31         "— '    SEPT  30 


YEAR 


t.  TYIC  OF  REPORT 


D 


NEQUIAR 


D 


FMAL 


D 


REVISEO 


§ 


NAVY 
AM  FORCE 


DEFENSE  LOOBTICS  AQENCY 


s 


OOE 

OTHER  FEDSML  AQENCY  fSjuttM 


7.  REPORT  SUaMmEO  AS  fChmet  «w  ) 


LJ  KHME  CONTIMCTOR 
LJ  SUBCONTRACTOR 


D 


BOTN 


8.  TYPEOFPIAN 


D 


MOMDUAL 


f~1    COMMCWaAL 


?;5;S«r*i?SSK;l?«-,?5'2SiS5.'^ 


■■  CONTTUCTOR'S  MAJOR  FROOUCT5  OR  SERVICE  UNES 


CUMULATIVE  FISCAL  YEAR  SUBCONTRACT  AWARDS 
fflVOftemiultd¥»agunstbrnportkigptrioakiahek4) 


TYPE 


10a.  SMAU  BUSINESS  CONCERNS  (Inckjde  SOB,  WOSB,  HBCU/MI.  HUBZone  SB) 
(Doilar  Amount  afMtfienent  of  lOc.i  «.«»«ro«/ 


10b.  LARGE  BUSINESS  CONCERNS  tOoMar  Amount  and  Pifcent  of  lOcI 


^    PERCENT 
WHOLE  DOLLARS        [To  nMfMt  tantfi 


of  ■»! 


10c.  TOTAL  (Sum  of  10a  and  10b.) 


1 1     SKMJJ.  DISADVANTAGED  (SDB)  CONCERNS  (Inckjde  HBCU/MI)  (Dollar  Amount  andPonent  of 


12.   WOMEN-OWNED  SMALL  BUSINESS  (WOSB)  CONCERNS 
(DoMar  Amount  and  Percent  of  10c.) 


INSftTUTIONS  (Ml)  (If  applicable)  (OoMar  Amount  and  Percent  of  10c.) 


14.   HUB20NE  SMALL  BUSINESS  (HUBZone  SB)  CONCERNS  {DoMar  Amount  and  Percent  of  10c.) 


IS.  REMARKS 


lOO.OX 


a.  NAME 


16.  CONTRACTORS  OFflOAL  WHO  ADMWISTERS  SUBCONTRACTSW  PROGRAM 


b.  TITLE 


•.  NAME 


17.  CHCF  EXECUTIVE  OFFICER 


b.  TITU 


AUTHORIZED  FOR  LOCAL  REPRODUCTION 
^viou*  adiUon  «  not  uaaMa 


e.  SIGNATURE 


4.  DATE 


c.  TELEPHONE  NUMBER 


AREA  CODE 


NUMBER 


STANDARD  FORM  295  (REV.12-9B| 
fntctUm*  by  QSA  •  FAR  (48  CFR)  63.21  •(•) 
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(KNOIM.  MtTRUCnONB 
2.    IMi      IMB 

C«MMa«Mta)ibSMlMCtMB 

|a«ar  tl.OOO.OOO  for 


«•  Ma  lMhi*i«  ••*■••••■■* 


Saplwnbar  3004  *•* 

by  «t  ippwvi  CommwcW  riMi  |aM  ipaeW  ImImMI 


11:        RipMt   al   aubuanaiew    aarairtai   M   SO«a    IJO^eltai 


4.     This  rapoit  may  ba  aubmiltad  on  a  ooiparala.  cemyany.  or  lulidliilaton  ta.g., 
pt«N  or  dlwtalon  ufiaiatimi  on  a  ia»arate  piofll  eanloft  Maia.  uniaaa  oltiarwiao 

Ibyfl  "     


■.OCK  12:        riiiorl  al  aut maiiU  awai^ai  ta  WommOmimi  Smal 

n m  1    I  itiiiiitfriffrniiTrtfflfni'TrT**'''*'*^^"'"'"*^ 

■.OCK  13  Var  ooMMta  oMi  OOO.  NAM.  ani  Coaol 
Aolor  wahM  of  al  aukeonttaela  wM(  HBCUa/Mto. 


ta  bo  o  atafla  aoawcy;  aao 


■LOCK  14:    Raport  al  aubuwuacu 
lonliOeHUaZanoSaa) 


•KCML  IMTIIUCnaM  FON 


EiNar  tha 
ta  HUaZane  SBa  Bmly«nt 


«.     For  OOO.  a  caaiallatil  Mport  aiio«M  bo  OMbiiMa4  for  al  < 

by  oriMary  <ipm fi/atiailn   amditt  labnaliaHi   ao>ai<i<  by  DOO  H"m 

caottoctaia.     Howowar,  OOO  eoMraelora  kntlnmd  bi  eenaliuclion  tnt  wlalal 
maiMananca  and  n^m  imiat  aubmil  a  tOMratt  raporl  for  oacli  DOO  eoii»onont. 


1.     Thla  loport  la  dua  on  Octobar  aotti  aoeh  yoar  lor  tha  prwtoua 
"  '     ■  30«i. 


7.     Onty  •ubcontracta  inw>oMr<a  parfonnanca  twHMn  tha  U.S..  ka  , 

Ptiarto  Mco,  and  ttw  Tniat  Tantory  ol  flw  l>acitle  Wanda  attouW  bo  b»hidid  bi 


fhollaani 


iR  ^RBV  ^ByS*«* 


2.  Tha  annuri  lopert  iubiwWtod  by  tayorting  organteMiona  that  hava  an 
myawytaWa  annual  aubuwaiactfan  plan  lor  uowmaieW  to«« 
rSl  SibuantiatHbn  oelMCy  widor  tjoawwawial  ptana  In  aflact 
loar  id  ali^  bo  labialmd  bi  ad«on  to  tbo  midwd  wpirti  far 
iomMoiaW  HoMt,  It  amr. 

EMor  bi  Moeka  10a  thRMgh  14  tha  totif  •<  id  iidiciantract  a<»art« 
tar  «io  eantraetar'a  CuoanaaBliI  Flan.  Moo  !■  Ily*.?  ■■  *!'.■■?'.■» 
^te  «-*^  Aoi  h  oiaibHtabla  ta  tha  oaaac*  ••  wMali  Ma  lopatt  it  bang 


a.     Subconlroct  award  date  loportod  on  ttiia  toim  by  prbno  oontractera/aubeen- 
tractera  aha!  ba  Mmfcad  to  awaida  mada  to  Biab  Iw— idlati  auboorwtactora.         " 
I  to  la  war  tfar  aobooawaotoaa. 


IMa 


UMiUacta  for 


10.  Soa  apodal  inalnictiona  in  iigM4»and  eoham  for  Cowiwarrlal  Flana. 

•Ff  CmC  MCTHUCnON* 

■LOCK  2:  For  tha  Contractor  ManUfkatlon  Ni—bir.  onlar  ttio  nbw  digit  Data 
UnivBnal  Numbaring  Syatom  IDUNSI  numbor  that  IdaiiUflai  ttw  apocMe  contractor 
oatabbahnwnl.  N  thara  la  no  OUNS  numbar  ivalibli  that  Idaiitlllaa  tha  asact 
nama  and  addraaa  antarod  bi  Block  1.  contact  Oun  and  Bradolraat  bilowiatlan 
Sarvicaa  at  1-aOO-33»«606  to  got  ona  frao  of  chaiga  owor  tha  talaphana.  Bo 
piopawd  to  provido  tha  folowmg  bilonwalion:  11)  Company  nanw:  WT Company 
addmaa;  (31  Convany  talaphana  iiun*ar.  141  Uno  of  buabwaa:  (SI  Chiof  oaoctNhM 
offieorAoy  managar  IB)  Date  ttw  company  waa  ataitod:  (7)  Numbar  of  paapla 
aiwplayad  by  tha  company;  and  W  Company  ( 


lo.g. 

3. 


BLOCK  4:  Chock  only  ono.    Nolo  tttal  March  31 

October  lat  and  ttwt  Saptorwbar  30tti  lopraaante  ttw  twalvo  moniha  from  Oetobar 

lat.  Entar  tha  yoar  of  tho  lapuitbig  parted. 

BLOCK  B:  Chock  whottwr  Ihia  loport  la  a  'Rogidar.'  'FbMi.-  and/or  'Hoolaad' 
raport.  A  'HmT  mport  abaidd  ba  abacbad  a«ly  M  Iha  < 
al  ttw  uaaaiocta  aaolabdng  aMbaolmattiig  pla»  awordad  by  tba  ignny  to  wMab 
H  la  lapnttag  A  'Rowiaad*  rapon  la  a  changa  to  a  raport  pi««ieualy  aubmltlad  lor 
tha  aanw  pariod. 

BLOCK  ■:  Montify   tho   dopartmanl   or   agancy   admWatarbig   tha  maiorily  of 
aubcontiacting  plana. 

BLOCK  7:  TNa  roport  oncompaaaaa  al  conlraett  wWi  tho  Fodaral  OevommarM  for 
tho  agancy  to  which  It  la  aubmHtod.  bwhidtag  aubcontracta  wcahwd  bom  ottwr 
laiga  buabwaaaa  that  havo  eontraeta  wMi  tho  aama  agancy.  bidieola  tai  ada  Mack 
whottwr  tha  contractor  la  a  pibna  controctor.  aubcorHroetor.  or  bottt  lehoek  oidy 
onol. 

BLOCK  B:  Chock  ooly  ono.  Chock  'Commoiclal  Plan*  only  H  thia  raport  la  undor 
an  Mprovod  Comnwreial  fUn.  For  a  Comwwrclal  nan,  Iha  coriWactor  muat 
apoctty  ttw  parcanlaga  of  dolara  ta  Blocka  10a  ttaough  14  attribuabia  to  tho 
agancy  to  wMch  tttia  rapoft  la  haing  aubmiltad. 

BLOCK  t:  Wantify  tha  maior  product  or  aorvioo  Inoa  of  tho  lapuitbig  erganiiation. 

BLOCKS  lOo  ttwaagb  14:  Thoaa  aniiiaa  aheuW  bwhido  al  aubeoMraet  awarda 
loaukbig  from  conlracta  or  aubcontracta,  ngaidliii  of  dolor  amoiwt,  lacifcwd 
ffom  ttw  agancy  to  ¥»liich  ttda  fopoit  la  lubmUlad.  M  lapuitliig  aa  o 
aubcontracter.  raport  al  aubcontracta  awarded  undar  prbna  eonlracta.  AmounU 
ahotdd  incfcido  both  diroct  owarda  and  an  appiopifata  prorated  portion  of  bidboet 
awarta.  (Tha  indiroct  portion  la  baaad  on  ttw  pawamaga  of  work  being  parianwad 
lor  tho  organliation  to  which  ttw  raport  la  bobig  aubwdtlad  \n  ralatlon  W  ottwr 
work  bobig  porfermod  by  tha  pibiw  contraetor/aMbcoiWtacter.l  Do  not  bwtada 
awaida  owda  bi  auppait  of  nmmiiclal  buabwaa  anim  •Cammadctt*  to  cbaehad 
hi  Iteck  B  laoo  Ipactol  bwtwKttona  far  Ciowiiralil  Flana  bi  dght  hand  ealomol. 


noma  ceworod  by  an  appraoad  Comnwreial  Han 


oMw  a  product  or  aor«leo  thai  aottafiaa  ttw 
Horn  in  Section  2.101  of  ttw  Federal  Acgutoitton 


a  aubeonlrecttng  plen.  btckidbig  geala.  ttwt 
.  flacal  yoar  and  ttwt  apploa  te  ttw  ontira  pmductienoj 
aeld  by  eittwr  the  enttra  cempar>y  or  a  portion  ttwrool 
or  product  Ino). 

a  oonlraet  puicheaa  order,  anwndnwnt,  or  attwr 

I  by  ttw  prbno  coMrocMr/aubcontractor  caNng  for 

od  for  ttw  pwfurmarwe  of  tho  orlgbwl  eontraet  or 


4.     Oboct  6uboer»ttact 


9.       bMVWt 


Awarda  am  ttwee  thet  are  ldar*ifled  wbh  ttw 

or  own  ipecMc  Ou»wmment  comreetfal. 

AwMda  wa  thoae  which,  becouee  of  tawwranca 
■  -    Gov      " 


SUBIMTTAL  AOOflEBaCB  FON  ONMtNAL  NCMMT 
FerOOO( 


Btoek4. 


'R  Doc.  98-33513  Filed  12-16-98;  8:45  ami 
E ILUNQ  CODE  6820-EP-C 


I .     NASA:    Fonward  rapertt  to  NASA,  Office  of  Fracufonwnl  IHSI. 
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I  if  urduwwn. 
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DEPARTMEMT  OF  DEFENSE 
General  Services  Administration 

National  Aeronautics  and  Space 
Administration 

48CFRPart16 

[FAC  97-10;  FAR  Case  98-016;  Item  II] 

RIN  9000^118 

Federal  Acquisition  Regulation;  Limits 
for  Indefinite-Quantity  Contracts 

AGENCIES:  Department  of  Defense  (DoD). 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Final  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  amending  the 
Federal  Acquisition  Regulation  (FAR)  to 
clarify  guidance  regarding  how  limits  on 
indefinite-quantity  contracts  are 
expressed. 

EFFECTIVE  DATE:  February  16. 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035.  OS 
Building.  Washington.  DC.  20405,  (202) 
501—4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Mr. 
Ralph  DeStefano,  Procurement  Analyst, 
at  (202)  501-1758.  Please  cite  FAC  97- 
10,  FAR  case  98-016. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  amends  FAR  16.504(a) 
to  clarify  that  maximum  and  minimum 
limits  for  indefinite-quantity  contracts 
may  be  expressed  as  a  number  of  units 
or  dollar  value. 

This  regulatory  action  was  not  subject 
to  Office  of  Management  and  Budget 
review  imder  Executive  Order  12866, 
dated  September  30, 1993,  and  is  not  a 
major  rule  imder  5  U.S.C.  804. 

B.  Regulatory  Flexibility  Act 

The  final  rule  does  not  constitute  a 
significant  FAR  revision  within  the 
meaning  of  FAR  1.501  and  Pub.  L.  98- 
577,  and  publication  for  public 
comments  is  not  required.  However, 
conunents  from  small  entities 
concerning  the  affected  FAR  subpart 
will  be  considered  in  accordance  with  5 
U.S.C.  610.  Such  comments  must  be 
submitted  separately  and  should  cite  5 
U.S.C.  601,  et  seq.  (FAC  97-10,  FAR 
case  98-016),  in  correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 


FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501,  ef  seq. 

List  of  Subjects  in  48  CFR  Part  16 

Government  procurement. 

Dated:  December  14, 1998. 

Ralph  DeStefano, 

Acting  Director,  Federal  Acquisition  Policy 
Division. 

Therefore,  48  CFR  part  16  is  amended 
as  set  forth  below: 

PART  16— TYPES  OF  CONTRACTS 

1.  The  authority  citation  for  48  CFR 
part  16  continues  to  read  as  foUows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Section  16.504  is  amended  at  the 
end  of  paragraph  (a)  by  adding  a 
sentence;  in  paragraph  (a)(1)  by  revising 
the  first  sentence  and  adding  a  new 
second  sentence;  and  by  revising 
paragraph  (a)(4)(ii).  The  revised  text 
reads  as  follows: 

16.504    Indeflnlte-quantity  contracts. 

(a)  *  *  *  Quantity  limits  may  be 
expressed  in  terms  of  numbers  of  units 
or  as  dollar  values. 

(1)  The  contract  shall  require  the 
Government  to  order  and  the  contractor 
to  furnish  at  least  a  stated  minimum 
quantity  of  supplies  or  services.  In 
addition,  if  ordered,  the  contractor  shall 
furnish  any  additional  quantities,  not  to 
exceed  the  stated  maximum.  *  *  * 


(4)*  •  * 

(ii)  Specify  the  total  minimum  and 
maximum  quantity  of  supplies  or 
services  to  be  acquired  imder  the 
contract; 

***** 

[PR  Doc.  98-33514  Filed  12-16-98;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 
General  Services  Administration 

National  Aeronautics  and  Space 
Administration 

48  CFR  Parts  22  and  52 

(FAC  97-10;  FAR  Case  98-«07;  Item  III] 

RIN  9000-AI15 

Federal  Acquisition  Regulation;  Office 
of  Federal  Contract  Compliance 
Programs  National  Pre-Award  Registry 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  amending  the 
Federal  Acquisition  Regulation  (FAR)  to 
inform  the  procurement  community  of 
the  availability  of  the  Department  of 
Labor's  Office  of  Federal  Contract 
Compliance  Programs  (OFCCP)  National 
Pre-Award  Registry  (Registry), 
accessible  through  the  Internet,  that 
contains  contractor  establishments  that 
have  been  reviewed  within  the 
preceding  24  months  and  found  in 
compliance  with  the  equal  opportunity 
laws  enforced  by  OFCCP,  and  the  option 
to  use  the  information  in  the  Registry  in 
lieu  of  submitting  a  written  request  for 
a  preaward  clearance;  and  implement 
revised  Department  of  Labor  (DoL) 
regulations  pertaining  to  equal 
employment  opportunity  and 
affirmative  action  requirements  for 
Federal  contractors  and  subcontractors. 
EFFECTIVE  DATE:  February  16, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC,  20405,  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Mr.  Jack 
O'Neill,  Procurement  Analyst,  at  (202) 
501-3856.  Please  cite  FAC  97-10,  FAR 
case  98-607. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  60-1.29  of  Title  41  of  the 
Code  of  Federal  Regulations  provides 
that  agencies  shall  not  enter  into 
contracts  or  approve  the  entry  into 
contracts  or  subcontracts  for  $10  million 
or  more  with  any  bidder,  prospective 
prime  contractor,  or  proposed 
subcontractor  imtil  a  preaward 
compliance  evaluation  has  been 
conducted  and  the  Deputy  Assistant 
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Se  cretary  or  his  designee  has  approved 

determination  that  the  bidder, 
pjiospective  prime  contractor  or 
proposed  subcontractor  will  be  able  to 
cqmply  with  the  provisions  of  the  equal 
ettiployment  opportunity  regulations. 
!  To  streamline  the  process  for 
oibtaining  preaward  clearance,  the  Office 
of  Federal  Contract  Compliance 
Programs  (OFCCP)  has  developed  and 
ihlplemented  the  OFCCP  National  Pre- 
Aivard  Registry  which  contains 
oontractor  establishments  that  have 
b4en  evaluated  within  the  past  24 
ihjonths  and  found  to  be  in  compliance 
With  its  Equal  Employment  Opportunity 
regulations. 

Since  April  15,  1998,  agencies  who 
have  inquired  have  been  verbally 
advised  by  OFCCP  that  they  may  review 
the  Registry  to  search  for  prospective 
contractor  establishments  to  whom  they 
intend  to  award  contracts  of  $10  million 
or  more.  If  the  specific  contractor 
establishment  receiving  the  contract  is 
Usted  on  the  Registry,  the  agency  is  not 
inquired  to  request  a  written  preaward 
clearance  fi-om  OFCCP.  The  use  of  the 
Registry  will  reduce  the  number  of 
tQquests  from  the  contracting  agencies 
tttj  OFCCP  and  responses  back  from 
OFCCP  to  the  agency.  Thus,  use  of  the 
Registry  will  reduce  the  administrative 
burden  of  paperwork  for  both  agencies. 
1 1  Also,  this  final  rule  amends  FAR 
s«bpart  22.8  and  the  provisions  and 
ilauses  at  FAR  52.212-3.  52.222-21 
&ough  52.222-24,  and  52.222-26 
lilirough  52.222-29,  to  implement 
itivised  Department  of  Labor  (DoL) 
^  gulations,  published  as  a  final  rule  in 
tl  le  Federal  Register  at  62  FR  44173, 
August  19, 1997.  The  DoL  rule 

t creased,  from  $1  million  to  $10 
illion,  the  threshold  for  obtaining 
eaward  compliance  clearance  from 
OFCCP,  and  amended  administrative 
procedures  for  obtaining  such 
clearances;  eliminated  the  requirement 
fir  OFCCP  clearance  of  subcontracts 
after  award  of  the  prime  contract;  and 
6  iminated  the  requirement  to  obtain  a 
I :  srtification  of  nonsegregated  facilities 
i  cm  prospective  contractors. 

This  regulatory  action  was  not  subject 
it  Office  of  Management  and  Budget 
■^view  under  Executive  Order  12866, 
ted  September  30, 1993.  and  is  not  a 
ajor  rule  under  5  U.S.C.  804. 

Regulatory  Flexibility  Act 

The  final  rule  does  not  constitute  a 
[gnificant  FAR  revision  within  the 
meaning  of  FAR  1.501  and  Public  Law 
38-577,  and  publication  for  public 
comments  is  not  required.  However, 
:  Dmments  from  small  entities 
:  snceming  the  affected  FAR  subparts 
K  rill  be  considered  in  accordance  with  5 


U.S.C.  610.  Such  comments  must  be 
submitted  separately  and  should  cite  5 
U.S.O.  601,  et  seq.  (FAC  97-10,  FAR 
case  98-607),  in  correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Parts  22  and 
52 

Government  procurement. 

Dated:  December  14. 1998. 

Ralph  DeStefano, 

Acting  Director,  Federal  Acquisition  Policy 
Division. 

Therefore,  48  CFR  parts  22  and  52  are 
amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  22  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  22— APPLICATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 

22.800  [Amended] 

2.  Section  22.800  is  amended  by 
removing  "Government." 

3.  Section  22.801  is  revised  to  read  as 
follows: 

22.801  Definitions. 

As  used  in  this  subpart — 

Affirmative  action  program  means  a 
contractor's  program  that  complies  with 
Department  of  Labor  regulations  to 
ensure  equal  opportunity  in 
employment  to  minorities  and  women. 

Compliance  evaluation  means  any 
one  or  combination  of  actions  that  the 
Office  of  Federal  Contract  Compliance 
Programs  (OFCCP)  may  take  to  examine 
a  Federal  contrartor's  compliance  with 
one  or  more  of  the  requirements  of  ii.-  3. 
11246. 

Contractor  includes  the  terms  "prime 
contractor"  and  "subcontractor." 

Deputy  Assistant  Secretary  means  the 
Deputy  Assistant  Secretary  for  Federal 
Contract  Compliance.  U.S.  Department 
of  Labor,  or  a  designee. 

Equal  Opportunity  clause  means  the 
clause  at  52.222-26.  Equal  Opportunity, 
as  prescribed  in  22.810(e). 

E.O.  1 1246  means  Parts  II  and  IV  of 
Executive  Order  11246.  September  24. 
1965  (30  FR  12319).  and  any  Executive 
order  amending  or  superseding  this 
order  (see  22.802).  This  term 


specifically  includes  the  Equal 
Opportunity  clause  at  52.222-26,  and 
the  rules,  regulations,  and  ord^^rs  issued 
pursuant  to  E.O.  11246  by  the  Secretar>' 
of  Labor  or  a  designee. 

Prime  contractor  means  any  person 
who  holds,  or  has  held,  a  Government 
contract  subject  to  E.O.  11246. 

Recruiting  and  training  agency  means 
any  j)erson  who  refers  workers  to  any 
contractor  or  provides  or  supervises 
apprenticeship  or  training  for 
employment  by  any  contractor. 

Site  of  construction  means  the  general 
physical  location  of  any  building, 
highway,  or  other  change  or 
improvement  to  real  property  that  is 
undergoing  construction,  rehabilitation, 
alteration,  conversion,  extension, 
demolition,  or  repair;  and  any 
temporary  location  or  facility  at  which 
a  contractor  or  other  participating  partv 
meets  a  demand  or  performs  a  function 
relating  to  a  Government  contract  or 
subcontract. 

Subcontract  means  any  agreement  or 
arrangement  between  a  contractor  and 
any  person  (in  which  the  parties  do  not 
stand  in  the  relationship  of  an  employer 
and  an  employee) — 

(1)  For  the  purchase,  sale,  or  use  of 
personal  property  or  nonpersonal 
services  that,  in  whole  or  in  part,  are 
necessary  to  the  performance  of  any  one 
or  more  contracts;  or 

(2)  Under  which  any  portion  of  the 
contractor's  obligation  under  any  one  or 
more  contracts  is  performed, 
undertaken,  or  assumed. 

Subcontractor  means  any  person  who 
holds,  or  has  held,  a  subcontract  subject 
to  E.O.  11246.  The  term  first-tier 
subcontractor  means  a  subcontractor 
holding  a  subcontract  with  a  prime 
contractor. 

United  States  means  the  several 
states,  the  District  of  Columbia,  the 
Virgin  Islands,  the  Commonwealth  of 
Puerto  Rico,  Guam.  American  Samoa, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  Wake  Island. 

22.802    [Amended] 

4.  Section  22.802  is  amended  in 
paragraph  (a)  by  removing  "Government 
contracting"  and  "Govvemment  prime"' 
and  in  paragraph  (b)  by  removing 
"Director"  and  adding  "Deputy 
Assistant  Secretary". 

5.  Section  22.803  is  amended  in 
paragraph  (h)  by  removing  "Director" 
and  adding  "Deputy  Assistant 
Secretary";  and  by  revising  paragraph 
(d)  to  read  as  follows: 

22J03    Responsibilities. 

•        •        *         •        • 

(d)  In  the  event  the  appJicabiUty  of 
E.O.  11246  and  implementing 
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regulations  is  questioned,  the 
contracting  officer  shall  forward  the 
matter  to  the  Deputy  Assistant 
Secretary,  through  agency  channels,  for 
resolution. 

6.  Section  22.804-1  is  revised  to  read 
as  follows: 

22.8(M-1    Nonconstruction. 

Except  as  provided  in  22.807,  each 
nonconstruction  prime  contractor  and 
each  subcontractor  with  50  or  more 
employees  and  either  a  contract  or 
subcontract  of  $50,000  or  more,  or 
Govenmient  bills  of  lading  that  in  any 
12-month  period  total,  or  can  reasonably 
be  expected  to  total,  $50,000  or  more,  is 
required  to  develop  a  written  affirmative 
action  program  for  each  of  its 
establishments.  Each  contractor  and 
subcontractor  shall  develop  its  written 
affirmative  action  programs  within  120 
days  from  the  commencement  of  its  first 
such  Government  contract,  subcontract, 
or  Government  bill  of  lading. 

22.804-2    [Amended] 

7.  Section  22.804-2  is  amended  in  the 
first  sentence  of  paragraph  (b)  by 
removing  "contracting". 

8.  Section  22.805  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a);  revising  paragraphs  (a)(1), 
(a)(2),  and  (a)(3);  by  redesignating 
paragraphs  (a)(4)  thru  (a)(8)  as  (a)(5) 
thru  (a)(9),  respectively,  and  adding  a 
new  paragraph  (a)(4);  by  revising  the 
introductory  text  of  the  newly 
designated  paragraph  (a)(5);  revising 
newly  designated  paragraphs  (a)(5)(ii) 
and  (v);  (a)(6),  (a)(7),  (a)(8),  and  (a)(9); 
and  in  paragraph  (b)  by  adding 

"Employment"  after  "EquaJ".  The 
revised  text  reads  as  follows: 

22.805    Procedures. 

(a)  Preaward  clearances  for  contracts 
and  subcontracts  of  $10  million  or  more 
(excluding  construction).  (1)  Except  as 
provided  in  paragraphs  (a)(4)  and  (a)(8) 
of  this  section,  if  the  estimated  amount 
of  the  contract  or  subcontract  is  $10 
million  or  more,  the  contracting  officer 
shall  request  clearance  from  the 
appropriate  OFCCP  regional  office 
before — 

(i)  Award  of  any  contract,  including 
any  indefinite  delivery  contract  or  letter 
contract;  or 

(ii)  Modificaton  of  an  existing  contract 
for  new  effort  that  would  constitute  a 
contract  award. 

(2)  Preaward  clearance  for  each 
proposed  contract  and  for  each 
proposed  first- tier  subcontract  of  $10 
million  or  more  shall  be  requested  by 
the  contracting  officer  directly  from  the 
OFCCP  regional  office(s).  Verbal 
requests  shall  be  confirmed  by  letter  or 
facsimile  transmission. 


(3)  When  the  contract  work  is  to  be 
performed  outside  the  United  States 
with  employees  recruited  within  the 
United  States,  the  contracting  officer 
shall  send  the  request  for  a  preaward 
clearance  to  the  OFCCP  regional  office 
serving  the  area  where  the  proposed 
contractor's  corporate  home  or  branch 
office  is  located  in  the  United  States,  or 
the  corporate  location  where  personnel 
recruiting  is  handled,  if  different  from 
the  contractor's  corporate  home  or 
branch  office.  If  the  proposed  contractor 
has  no  corporate  office  or  location 
within  the  United  States,  the  preaward 
clearance  request  action  should  be 
based  on  the  location  of  the  recruiting 
and  training  agency  in  the  United 
States. 

(4)  The  contracting  officer  does  not 
need  to  request  a  preaward  clearance 
if — 

(i)  The  specific  proposed  contractor  is 
listed  in  OFCCP's  National  Preaward 
Registry  via  the  hitemet  at  http:// 
wwrw.dol-esa.gov/preaward/; 

(ii)  The  projected  award  date  is  within 
24  months  of  the  proposed  contractor's 
Notice  of  Compliance  completion  date 
in  the  Registry;  and 

(iii)  The"contracting  officer 
documents  the  Registry  review  in  the 
contract  file. 

(5)  The  contracting  officer  shall 
include  the  following  information  in  the 
preaward  clearance  request: 

•  *        *        *        * 

(ii)  Name,  address,  and  telephone 
number  of  each  proposed  first-tier 
subcontractor  with  a  proposed 
subcontract  estimated  at  $10  million  or 
more. 
***** 

(v)  Place  or  places  of  performance  of 
the  prime  contract  and  first-tier 
subcontracts  estimated  at  $10  million  or 
more,  if  known. 

•  •        *        •        • 

(6)  The  contracting  officer  shall  allow 
as  much  time  as  feasible  before  award 
for  the  conduct  of  necessary  compliance 
evaluation  by  OFCCP.  As  soon  as  the 
apparently  successful  offeror  can  be 
determined,  the  contracting  officer  shall 
process  a  preaward  clearance  request  in 
accordance  with  agency  procedures, 
assiuing,  if  possible,  that  the  preaward 
clearance  request  is  submitted  to  the 
OFCCP  regional  office  at  least  30  days 
before  the  proposed  award  date. 

(7)  Within  15  days  of  the  clearance 
request,  OFCCP  will  inform  the 
awarding  agency  of  its  intention  to 
conduct  a  preaward  compliance 
evaluation.  If  OFCCP  does  not  inform 
the  awarding  agency  within  that  period 
of  its  intention  to  conduct  a  preaward 
compliance  evaluation,  clearance  shall 


be  presumed  and  the  awarding  agency 
is  authorized  to  proceed  with  the  award. 
If  OFCCP  informs  the  awarding  agency 
of  its  intention  to  conduct  a  preaward 
compliance  evaluation,  OFCCP  shall  be 
allowed  an  additional  20  days  after  the 
date  that  it  so  informs  the  awarding 
agency  to  provide  its  conclusions.  If 
OFCCP  does  not  provide  the  awarding 
agency  with  its  conclusions  within  that 
period,  clearance  shall  be  presumed  and 
the  awarding  agency  is  auUiorized  to 
proceed  with  the  award. 

(8)  If  the  procedures  specified  in 
paragraphs  (a)(6)  and  (a)(7)  of  this 
section  would  delay  award  of  an  urgent 
and  critical  contract  beyond  the  time 
necessary  to  make  award  or  beyond  the 
time  specified  in  the  offer  or  extension 
thereof,  the  contracting  officer  shall 
immediately  inform  the  OFCCP  regional 
office  of  the  expiration  date  of  the  offer 
or  the  required  date  of  award  and 
request  clearance  be  provided  before 
that  date.  If  the  OFCCP  regional  office 
advises  that  a  preaward  evaluation 
caimot  be  completed  by  the  required 
date,  the  contracting  officer  shall  submit 
written  justification  for  the  award  to  the 
head  of  the  contracting  activity,  who, 
after  informing  the  OFCCP  regional 
office,  may  then  approve  the  award 
without  the  preaward  clearance.  If  an 
award  is  made  imder  this  authority,  the 
contracting  officer  shall  immediately 
request  a  postaward  evaluation  from  the 
OFCCP  regional  office. 

(9)  If,  under  the  provisions  of 
paragraph  (a)(8)  of  this  section,  a 
postaward  evaluation  determines  the 
contractor  to  be  in  noncompliance  with 
E.O.  11246,  the  Deputy  Assistant 
Secretary  may  authorize  the  use  of  the 
enforcement  procedures  at  22.809 
against  the  noncomplying  contractor. 
*****, 

9.  Section  22.806  is  revised  to  read  as 
follows: 

22.806    Inquiries. 

(a)  An  inquiry  from  a  contractor 
regarding  status  of  its  compliance  with 
E.O.  11246,  or  rights  of  appeal  to  any  of 
the  actions  in  22.809,  shall  be  referred 
to  the  OFCCP  regional  office. 

(b)  Labor  imion  inquiries  regarding 
the  revision  of  a  collective  bargaining 
agreement  in  order  to  comply  with  E.O. 
11246  shall  be  referred  to  the  Deputy 
Assistant  Secretary. 

10.  Section  22.807  is  amended — 

a.  In  paragraph  {a)(l)  by  removing 
"Director"  and  adding  "Deputy 
Assistant  Secretary"; 

b.  By  revising  paragraph  (a)(2); 

c.  In  the  second  sentence  of  paragraph 
(b)(1)  by  removing  "or  subcontractor"; 
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4  In  paragraph  (b)(3)  by  adding  a 
comma  following  "instrumentality"  the 
second  time  it  appears; 

0^  By  revising  paragraph  (b)(5); 

fJ  In  paragraph  (b)(6)  by  adding  a 
hyji^hen  between  "Indefinite  quantity" 
(both  times  it  appears); 

g;  By  revising  paragraph  (c); 

p.  By  revising  the  introductory  text  uf 
(djjand 

L  In  paragraph  (d)(2)  by  removing 
"calendar". 

The  revised  text  read  as  follows: 

221807    Examptions. 

u)*  *  • 

(2)  Specific  contracts.  The  Deputy 
Assistant  Secretary  may  exempt  an 
ag^cy  from  requiring  the  inclusion  of 
oni^  or  more  of  the  requirements  of  E.O. 
11J346  in  any  contract  if  the  Deputy 
Assistant  Secretary  deems  that  special 
circumstances  in  die  national  interest  so 
rehire.  Groups  or  categories  of 
contracts  of  the  same  type  may  also  be 
exempted  if  the  Deputy  Assistant 
Se|0retary  finds  it  impracticable  to  act 
up(^n  each  request  individually  or  if 
group  exemptions  will  contribute  to 
convenience  in  the  administration  of 
E.Q.  11246. 

R))*  *  • 

(5)  Facilities  not  connected  with 
contracts.  The  Deputy  Assistant 
Secretary  may  exempt  from  the 
requirements  of  E.O.  11246  any  of  a 
cdntractor's  facilities  that  the  Deputy 
Assistant  Secretary  finds  to  be  in  all 
respects  separate  and  distinct  from 
activities  of  the  contractor  related  to 
performing  the  contract,  provided,  that 
the  Deputy  Assistant  Secretary  also 
finds  that  the  exemption  will  not 
interfere  with,  or  impede  the 
efj^iveness  of,  E.O.  11246. 
•        •        *        *        * 

I :)  To  request  an  exemption  imder 
pt^graph  (a)(2)  or  (b)(5)  of  this  section, 
th0  contracting  officer  shall  submit, 
uh^er  agency  procedures,  a  detailed 
justification  for  omitting  all,  or  part  of, 
the  requirements  of  E.O.  11246. 
Requests  for  exemptions  under 
paragraph  (a)(2)  or  (b)(5)  of  this  section 
shall  be  submitted  to  the  Deputy 
Assistant  Secretary  for  approval. 

(d)  The  Deputy  Assistant  Secretary 
m^y  withdraw  the  exemption  for  a 
spiacific  contract,  or  group  of  contracts, 
if  tbe  Deputy  Assistant  Secretary  deems 
th^  such  action  is  necessary  and 
adbropriate  to  achieve  the  purposes  of 
E.p.  11246.  Such  withdrawal  shall  not 
arijly— 


l[fM    [Amended] 

|11.  Section  22.809  is  amended  in  the 
introductory  text  by  removing 


"Director"  and  adding  "Deputy 
Assistant  Secretary";  in  paragraph  (a)  by 
removing  "their"  and  adding  "its":  and 
in  paragraph  (d)  by  removing  Director 
and  adding  "Deputy  Assistant 
Secretary". 
12.  Section  22.810  is  amended — 

a.  By  revising  paragraph  (a); 

b.  In  paragraph  (b)  oy  adding  "for 
Construction"  after  "Opportunity"  the 
first  time  it  appears; 

c.  By  revising  paragraph  (c); 

d.  By  revising  paragraph  (e), 

e.  In  paragraph  (f)  by  removing  "and" 
the  second  time  it  appears  and  adding 
"when"; 

f.  By  removing  paragraph  (g);  and 

g.  By  redesignating  paragraph  (h)  as 

(g)- 
The  revised  paragraphs  read  as 

follows: 

22.810    Soticttation  provisions  and 
contract  clauaas. 

(a)  When  a  contract  is  contemplated 
that  will  include  the  clause  at  52.222- 
26,  Equal  Opportunity,  the  contracting 
officer  shall  insert — 

(1)  The  clause  at  52.222-21, 
Prohibition  of  Segregated  Facilities,  in 
the  solicitation  and  contract;  and 

(2)  The  provision  at  52.222-22. 
Previous  Contracts  and  Compliance 
Reports,  in  the  solicitation. 

•  •        *        «        • 

(c)  The  contracting  officer  shall  insert 
the  provision  at  52.222-24,  Preaward 
On-Site  Equal  Opportunity  Compliance 
Evaluation,  in  solicitations  other  than 
those  for  construction  when  a  contract 
is  contemplated  that  will  include  the 
clause  at  52.222-26,  Equal  Opportunity, 
and  the  amount  of  the  contract  is 
expected  be  $10  million  or  more. 

*  •        •        *        • 

(e)  The  contracting  officer  shall  insert 
the  clause  at  52.222-26,  Equal 
Opportunity,  in  soUcitations  and 
contracts  (see  22.802)  unless  the 
contract  is  exempt  from  all  of  the 
requirements  of  E.O.  11246  (see 
22.807(a)).  If  the  contract  is  exempt  fitim 
one  or  more,  but  not  all,  of  the 
requirements  of  E.O.  11246,  the 
contracting  officer  shall  use  the  clause 
with  its  Alternate  I. 


22.802. 22.803. 22  J07.  22.808,  22.809 
[Amended] 

13.  In  addition  to  the  amendments  set 
forth  above,  subpart  22.8  is  also 
amended  by  removing  "EO"  and  adding 
"E.O."  in  the  following  places: 

a.  Section  22.802  (b),  and  (c); 

b.  Section  22.803  (a)(1).  (a)(2)  and  (b); 

c.  Section  22.807  (a)  introductory  text 
(twice),  (b)(2),  (b)(3),  and  (b)(4)  (twice); 

d.  Section  22.808;  and 


e.  Section  22.809  introductory  text, 
(c),  and  (d). 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

14.  Section  52.212-3  is  amended  by 
revising  the  provision  date;  by  removing 
(d)(1);  and  redesignating  paragraphs 
(d)(2)  and  (d)(3)  as  (d)(1)  and  (d)(2) 
respectively;  by  revising  the  newly 
designated  (d)(1);  and  in  the  newly 
redesignated  paragraph  (d)(2)(i)  by 
removing  "Subparts"  and  adding 
"parts".  The  revised  text  reads  as 
follows: 

52.212-3    Offeror  Raprasantations  and 
CartHlcationa— Commercial  Items. 


Offisror  Representations  and  Certifications — 
Commercial  Items  (Feb  1999) 

*  «         *         *         * 

(d)  Certifications  and  representations 
required  to  implement  provisions  of 
Executive  Order  11 246--{\]  Previous 
contracts  and  compliance.  The  offeror 
represents  that — 

(i)  It  a  has.  D  has  not  participated  in  a 
previous  contract  or  subcontract  subject  to 
the  Equal  Opportunity  clause  of  this 
solicitation:  and 

(ii)  It  O  has,  O  has  not  filed  all  required 
compliance  reports. 

•  •         *         •         • 

15.  Section  52.222-21  is  revised  to 
read  as  follows: 


52.222-21 
facilities. 


Prohibition  of  segregated 


As  prescribed  in  22.810(a)(1),  insert 
the  following  clause: 

Prohibition  of  Segregated  Fadlities  (Feb 
1909) 

(a)  Segregated  facilities,  as  used  in  this 
clause,  means  any  waiting  rooms,  work  areas, 
rest  rooms  and  wash  rooms,  restaurants  and 
other  eating  areas,  time  clocks,  locker  rooms 
and  other  storage  or  dressing  areas,  (wrking 
lots,  drinking  fountains,  recreation  or 
entertainment  areas,  transportation,  and 
housing  facilities  provided  for  employees, 
that  are  segregated  by  explicit  directive  or  are 
in  (act  segregated  on  the  basis  of  race,  color, 
religion,  sex.  or  national  origin  because  of 
written  or  oral  policies  or  employee  custom. 
The  term  does  not  include  separate  or  single- 
user  rest  rooms  or  necessary  dressing  or 
sleeping  areas  provided  to  assure  privacy 
between  the  sexes. 

(b)  The  Contractor  agrees  that  it  does  not 
and  will  not  maintain  or  provide  for  its 
employees  any  segregated  facilities  at  any  of 
its  establishments,  and  that  it  does  not  and 
will  not  permit  its  employees  to  perform 
*heir  services  at  any  location  under  its 
control  where  segregated  facilities  are 
maintained.  The  Contractor  agrees  that  a 
breach  of  this  clause  is  a  violation  of  the 
Equal  Opportunity  clause  in  this  contract. 

(c)  The  Contractor  shall  include  this  clause 
in  every  subcontract  and  purchase  order  that 
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is  subject  to  the  Equal  Opportunity  clause  of 
this  contract. 

(End  of  clause) 

16.  Section  52.222-22  is  amended  by 
revising  the  introductory  text,  the  date 
of  the  provision,  and  paragraph  (a)  to 
read  as  follows: 

52.222-22    Previous  Contracts  and 
Compliance  Reports. 

As  prescribed  in  22.810(a)(2),  insert 
the  following  provision: 

Previous  Contracts  and  Compliance  Reports 
(Feb  1999) 

*         *         *         •         • 

(a)  It  O  has,  D  has  not  participated  in  a 
previous  contract  or  subcontract  subject  to 
the  Equal  Opportimity  clause  of  this 
solicitation: 

***** 

17.  Section  52.222-23  is  amended  by 
revising  the  section  heading,  the 
introductory  text,  the  provision  heading, 
and  the  introductory  text  of  paragraph 
(d)  to  read  as  follows: 

52,222-23    Notice  of  Requirwnant  for 
AfflraiaUve  Action  To  Ensure  Equai 
Employment  Opportunity  for  Construction. 

As  prescribed  in  22.810(b),  insert  the 
follovdng  provision: 

Notice  of  Requirement  for  AfiBrmative 
Action  To  Ensure  Equal  Employment 
Opportunity  for  Constniction  (Feb  1999) 

***** 

(d)  The  Contractor  shall  provide  written 
notiflcation  to  the  Deputy  Assistant  Secretary 
for  Federal  Contract  Compliance,  U.S. 
Department  of  Labor,  within  10  worlcing  days 
following  award  of  any  construction 
subcontract  in  excess  of  SlO.OOO  at  any  tier 
for  construction  work  under  the  contract 
resulting  from  this  solicitation.  The 
notification  shall  list  the  — 
***** 

18.  Section  52.222-24  is  revised  to 
read  as  follows: 

52.222-24    Preaward  On-Site  Equal 
Opportunity  Compliance  Evaluation. 

As  prescribed  in  22.810(c),  insert  the 
following  provision: 

Preaward  On-Site  Equal  Opportunity 
Compliance  Evaluation  (Feb  1999) 

If  a  contract  in  the  amount  of  $10  million 
or  more  will  result  from  this  solicitation,  the 
prospective  Contractor  and  its  known  first- 
tier  subcontractors  with  anticipated 
subcontracts  of  $10  million  or  more  shall  be 
subject  to  a  preaward  compliance  evaluation 
by  the  Office  of  Federal  Contract  Compliance 
Programs  (OPCCP).  unless,  within  the 
preceding  24  months,  OFCCP  has  conducted 
an  evaluation  and  found  the  prospective 
Contractor  and  subcontractors  to  be  in 
compliance  with  Executive  Order  11246. 
(End  of  provision) 

19.  Section  52.222-25  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 


52.222-25    Affirmative  Action  Compliance. 
As  prescribed  in  22.810(d),  insert  the 
following  provision: 

***** 

20.  Section  52.222-26  is  amended— 

a.  By  revising  the  introductory  text 
•  and  the  clause  date; 

b.  In  paragraph  (a)  by  removing 
"below"  and  adding  "of  this  clause"; 

c.  By  revising  paragraphs  (b) 
introductory  text  and  (b)(1); 

d.  In  paragraph  (b)(4)  by  adding  "s" 
to  "advertisement"; 

e.  By  revising  paragraphs  (b)(7),  (b)(8), 
and  the  last  sentence  of  (b)(9); 

f.  In  paragraph  (b)(10)  by  adding  "s" 
to  "subparagraph"; 

g.  Li  paragraph  (b)(ll)  by  removing 
"contracting  agency"  and  adding 
"contracting  officer";  and 

h.  By  revising  the  introductory  text  of 
Alternate  I. 
The  revised  text  reads  as  follows: 

52.222-26    Equal  Opportunity. 

As  prescribed  in  22.810(e).  insert  the 
following  clause: 

Equal  Opportunity  (Feb  1999) 

***** 

(b)  Diuing  performance  of  this  contract,  the 
Contractor  agrees  as  follows: 

(1)  The  ConU^ctor  shall  not  discriminate 
against  any  employee  or  applicant  for 
employment  because  of  race,  color,  religion, 
sex,  or  national  origin.  However,  it  shall  not 
be  a  violation  of  this  clause  for  the  Contractor 
to  extend  a  publicly  announced  preference  in 
employment  to  Indians  living  on  or  near  an 
Indian  reservation,  in  connection  with 
employment  opportunities  on  or  near  an 
Indian  reservation,  as  permitted  by  41  CFR 
60-1.5. 
***** 

(7)  The  Contractor  shall  furnish  to  the 
contracting  agency  all  information  required 
by  Executive  Order  11246,  as  amended,  and 
by  the  rules,  regulations,  and  orders  of  the 
Secretary  of  Labor.  The  Contractor  shall  also 
file  Standard  Form  100  (EEO-1),  or  any 
successor  form,  as  prescribed  in  41  CFR  part 
60-1.  Unless  the  Contractor  has  filed  within 
the  12  months  preceding  the  date  of  contract 
award,  the  Contractor  shall,  within  30  days 
after  contract  award,  apply  to  either  the 
regional  Office  of  Federal  Contract 
Compliance  Programs  (OFCCP)  or  the  local 
office  of  the  Equal  Employment  Opportunity 
Commission  for  the  necessary  forms. 

(8)  The  Contractor  shall  permit  access  to  its 
premises,  during  normal  business  hours,  by 
the  contracting  agency  or  the  OFCCP  for  the 
purpose  of  conducting  on-site  compliance 
evaluations  and  complaint  investigations. 
The  Contractor  shall  permit  the  Government 
to  inspect  and  copy  any  books,  accounts, 
records  (including  computerized  records), 
and  other  material  that  may  be  relevant  to  the 
matter  under  investigation  and  pertinent  to 
compliance  with  Executive  Order  11246,  as 
amended,  and  rules  and  regulations  that 
implement  the  Executive  Order. 

(9)  *   *  *  In  addition,  sanctions  may  be 
imposed  and  remedies  invoked  against  the 


Contractor  as  provided  in  Executive  Order 
11246.  as  amended:  in  the  rules,  regulations, 
and  orders  of  the  Secretary  of  Labor;  or  as 
otherwise  provided  by  law. 

***** 

Alternate  I  (Feb  1999).  As  prescribed 
in  22.810(e),  add  the  following  as  a 
preamble  to  the  clause: 

***** 

21.  Section  52.222-27  is  amended— 

a.  By  revising  the  introductory  text 
and  the  date  of  the  clause; 

b.  In  paragraph  (a)  by  removing  the 
definition  of  "Director"  and  adding 
"Deputy  Assistant  Secretary"; 

(c)  In  paragraph  (g)(4)  by  removing 
"Director"  and  adding  "Deputy 
Assistant  Secretary"; 

d.  In  paragraph  (g)(5)  by  removing 
"above"  and  adding  "of  this  clause"; 

e.  In  paragraph  (g)(7)  by  removing 
"onsite"  and  adding  "on-site"  in  its 
place; 

f.  By  revising  paragraph  {g)(14); 

g.  In  paragraph  (h)  by  adding  "of  this 
clause"  after  "(16)"  (both  times  it 
appears);  and 

h.  In  paragraph  (m)  by  removing 
"above"  and  "Director"  and  adding  "of 
this  clause"  and  "Deputy  Assistant 
Secretary",  respectively. 

The  revised  text  reads  as  follows: 

52.222-27    Affirmative  Action  Compliance 
Requirements  for  Construction. 

As  prescribed  in  22.810(f),  insert  the 
following  clause: 

AfiBrmative  Action  Compliance 
Requirements  for  Construction  (Feb  1999) 

(a)  *  *   * 

Deputy  Assistant  Secretary,  as  used  in  this 
clause,  means  the  Deputy  Assistant  Secretary 
for  Federal  Contract  Compliance,  U.S. 
Department  of  Labor,  or  a  designee. 
***** 

(g)*   *    * 

(14)  Ensure  that  all  facilities  and  company 
activities  are  nonsegregated  except  that 
separate  or  single-user  rest  rooms  and 
necessary  dressing  or  sleeping  areas  shall  be 
provided  to  assure  privacy  between  the 
sexes. 


52.222-^    [Reserved] 

22.  Section  52.222-28  is  removed  and 
reserved. 

23.  Section  52.222-29  is  revised  to 
read  as  follows: 

52.222-29    Notification  of  visa  denial. 

As  prescribed  in  22.810(g),  insert  the 
following  clause: 

Notification  of  Visa  Denial  (Feb  1999) 

It  is  a  violation  of  Executive  Order  11246, 
as  amended,  for  a  Contractor  to  refuse  to 
employ  any  applicant  or  not  to  assign  any 
person  hired  in  the  United  States,  on  the 
basis  that  the  individual's  race,  color, 
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religion,  sex,  or  national  origin  is  not 
compatible  with  the  policies  of  the  country 
where  the  work  is  to  be  performed  or  for 
wjhom  the  work  will  be  performed  (41  CFR 
60^1.10).  The  Contractor  agrees  to  notify  the 
US.  Department  of  State,  Assistant  Secretary. 
Bureau  of  Political-Military  Affairs  (PM), 
2201  C  Street  NW,  Room  7325,  Washington. 
!  20520,  and  the  U.S.  Department  of  Labor. 
Jputy  Assistant  Secretary  for  Federal 
4ntract  Compliance,  when  it  has  knowledge 
If  iany  employee  or  potential  employee  being 
dmied  an  entry  visa  to  a  country  in  which 
the  Contractor  is  required  to  perform  this 
contract,  and  it  believes  the  denial  is 
attributable  to  the  race,  color,  religion,  sex,  or 
national  origin  of  the  employee  or  potential 
ekiiployee. 
(Eiad  of  clause) 

IPP  Doc.  98-33515  Filed  12-1&-98;  8:45  am) 
COOEMM-EP-P 


501-4755.  for  Information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Ms. 
Linda  Nelson.  Procurement  Analyst,  at 
(202)  501-1900.  Please  cite  FAC  97-10. 
FAR  case  97-303. 
SUPPLEMENTARY  INFORMATION: 


ttPA 


FARTMEMT  OF  DEFENSE 
General  Services  Administration 

national  Aeronautics  and  Space 
^ministration 

iBCFRPartai 

|faC  97-10:  FAR  Case  97-303;  Item  IV] 

^N9000-AH90 

Federal  Acquisition  Regulation: 
Umttation  on  Allowability  of 
Compensation  for  Certain  Contractor 
jfiersonnel 

t  OENCIES:  Department  of  Defense  (DoD), 
( ieneral  Services  Administration  (GSA), 
{ nd  National  Aeronautics  and  Space 
J  administration  (NASA). 
/  hCnON:  Interim  rule  adopted  as  final 
1  nth  changes.  


J  umMARY:  The  Civilian  Agency 
.  Acquisition  Council  and  the  Defense 
,  Vcquisition  Regulations  Coiudl  have 
j  igreed  to  adopt  as  final,  with  changes. 
I  he  interim  rule  published  in  the 
federal  Register  at  63  FR  9066. 
February  23. 1998.  as  Item  Xm  of 
'ederal  Acquisition  Circular  97-04.  The 
le  amends  the  Federal  Acquisition 
.jgulation  (FAR)  to  implement  Section 
108  of  the  National  Defense 
authorization  Act  for  Fiscal  Year  1998 
iPub.  L.  105-85)  by  limiting  the 
allowable  compensation  costs  for  senior 
Bxecutives  of  contractors  to  the 
benchmark  compensation  amount 
determined  applicable  for  each  fiscal 
year  by  the  Administrator  for  Federal 
Procurement  Policy. 
EFFECTIVE  DATE:  February  16, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC  20405,  (202) 


A.  Background 

Section  808  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1998 
(Pub.  L.  105-85)  Umits  allowable 
compensation  costs  of  senior  executives 
of  contractors  for  a  fiscal  year  to  the 
benchmark  compensation  amount 
determined  applicable  for  each  fiscal 
year  by  the  Administrator,  Office  of 
Federal  Procurement  Policy  (OFPP). 
Section  808  requires  OFPP  to  review 
commercially  available  surveys  of 
executive  compensation  and,  on  the 
basis  of  the  results  of  the  review, 
determine  the  benchmark  compensation 
amount  for  each  fiscal  year.  This 
determination  shall  be  made  in 
consultation  with  the  Deifense  Contract 
Audit  Agency  and  other  executive 
agencies  as  the  Administrator  deems 
appropriate. 

On  February  23. 1998,  a  notice  was 
published  in  the  Federal  Register  (63 
FR  8981)  that  indicated  the  Acting 
Administrator  of  OFPP  had  determined 
the  benchmark  compensation  amount  to 
be  $340,650.  The  notice  further 
indicated  that  this  amount  is  to  be  used 
as  the  benchmark  amount  for  contractor 
fiscal  year  1998,  and  subsequent 
contractor  fiscal  years,  imless  and  until 
revised  by  OFPP.  To  date.  OFPP  has  not 
revised  the  amotmt. 

An  interim  FAR  rule  was  pubUshed  in 
the  Federal  Register  on  February  23, 
1998  (63  FR  9066).  Public  comments 
were  received  from  five  sources.  All 
comments  were  considered  in 
developing  the  final  rule. 

This  regulatory  action  was  not  subject 
to  Office  of  Management  and  Budget 
review  imder  Executive  Order  12866. 
dated  September  30, 1993.  and  is  not  a 
major  rule  imder  5  U.S.C.  804. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601.  et  seq.,  because  most 
contracts  awarded  to  small  entities  use 
simplified  acquisition  procedures  or  are 
awarded  on  a  competitive,  fixed-price 
basis  and  do  not  require  application  of 
the  cost  principle  contained  in  this  rule. 


C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501.  et  seq. 


List  of  Subjects  in  48  CFR  Part  31 

Government  procurement. 

Dated:  December  14, 1998. 
Ralph  DeStefano. 

Acting  Director.  Federal  Acquisition  Policy 
Division. 

Interim  Rule  Adopted  as  Final  With 
Changes 

Accordingly,  the  interim  rule 
amending  48  CFR  Part  31,  which  was 
published  at  63  FR  9066,  February  23, 
1998,  is  adopted  as  a  final  rule  with  the 
following  changes: 

PART  31-CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

1.  The  authority  citation  for  48  CFR 
Part  31  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Section  31.205-6  is  amended  in 
paragraph  (k)  by  revising  the  heading; 
and  by  revising  paragraphs  (p)(2)(ii)  and 
adding  (p)(2)(iv)  to  read  as  follows: 

31.209-6    Compensation  for  personal    . 
services. 

•        •        •        •        • 

(k)  Deferred  compensation  other  than 
pensions 


*  *  • 


(2)*   •   *         - 

•         •         •         •        • 

(ii)  Senior  executive  means — 

(A)  The  Chief  Executive  Officer  (CEO) 
or  any  individual  acting  in  a  similar 
capacity  at  the  contractor's 
headquarters; 

(B)  The  four  most  highly  compensated 
employees  in  management  positions  at 
the  contractor's  headquarters,  other  than 
the  CEO;  and 

(C)  If  the  contractor  has  intermediate 
home  offices  or  segments  that  report 
directly  to  the  contractor's  headquarters, 
the  five  most  highly  compensated 
employees  in  management  positions  at 
each  such  intermediate  home  office  or 

segment. 

•        •        •        •        • 

(iv)  Contractor's  headquarters  means 
the  highest  organizational  level  fit)m 


which  executive  compensation  costs  are 
allocated  to  Government  contracts. 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48CFRPart44 

FAC  97-10;  FAR  Case  97-016;  ttem  V] 

RIN9000-AH82 

Federal  Acquisition  Regulation; 
Contractor  Purchasing  System  Review 
Exclusions 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSAJ, 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 


SUMMARY:  The  Qvilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regidations  Council  have 
agreed  on  a  final  rule  amending  the 
Federal  Acquisition  Regulation  (FAR)  to 
eliminate  lumecessary  contractor 
purchasing  system  reviews  (CPSRs). 
EFFECTIVE  DATE:  February  16. 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat.  Room  4035,  GS 
Building,  Washington,  DC  20405,  (202) 
501-4755.  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Ms. 
Linda  Klein,  Procurement  Analyst,  at 
(202)  501-3775.  Please  cite  FAC  97-10, 
FAR  case  97-016. 
SUPPLEMENTARY  INFORMATION: 
A.  Background 

This  final  rule  amends — 

(1)  FAR  44.302  to  exclude 
competitively  awarded  firm-fixed-price 
and  competitively  awarded  fixed-price 
with  economic  price  adjustment 
contracts,  and  sales  of  commercial  items 
pursuant  to  FAR  Part  12,  fi-om  the  dollar 
amount  used  to  determine  if  a 
contractor's  level  of  sales  to  the 
Government  warrants  the  conduct  of  a 
CPSR;  and 

(2)  FAR  44.303  to  exclude 
subcontracts  awarded  by  a  contractor 
exclusively  in  support  of  Government 
contracts  that  are  comi>etitively 
awarded  fiim-fixed-price,  competitively 
awarded  fixed-price  with  economic 
price  adjustment,  or  awarded  for 
commercial  items  pursuant  to  FAR  Part 
12.  from  evaluation  during  a  CPSR. 


A  proposed  rule  was  published  in  the 
Federal  Register  at  63  FR  649.  January 
6, 1998.  Two  respondents  submitted 
comments  on  the  proposed  rule.  All 
comments  were  considered  in  the 
development  of  the  final  rule. 

This  regulatory  action  was  not  subject 
to  Office  of  Management  and  Budget 
review  imder  Executive  Order  12866, 
dated  September  30, 1993,  and  is  not  a 
major  rule  under  5  U.S.C.  804. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601.  et  seq.,  because  the 
rule  only  applies  to  contractors  with 
sales  to  the  Government  (excluding 
competitively  awarded  firm  fixed-price 
and  competitively  awarded  fixed-price 
with  economic  price  adjustment 
contracts  and  sales  of  commercial  items 
pursuant  to  FAR  Part  12)  that  are 
expected  to  exceed  $25  million  during 
the  next  12  months,  and  no  small 
entities  meet  this  criterion. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  fit)m  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501.  ef  seq. 

List  of  Subjects  in  48  CFR  Part  44 

Government  procurement. 

Dated:  December  14, 1998. 
Ralpii  DeStefano, 
Director.  Federal  Acquisition  Policy  Division. 

Therefore,  48  CFR  Part  44  is  amended 
as  set  forth  below: 

PART  44-8UBCONTRACTING 
POLICIES  AND  PROCEDURES 

1.  The  authority  citation  for  48  CFR 
Part  44  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Section  44.302  is  revised  to  read  as 
follows: 

44.302    Requirements. 

(a)  The  ACO  shall  determine  the  need 
for  a  CPSR  based  on,  but  not  limited  to, 
the  past  performance  of  the  contractor, 
and  the  volume,  complexity  and  dollar 
value  of  subcontracts.  If  a  contractor's 
sales  to  the  Government  (excluding 


competitively  awarded  firm-fixed-price 
and  competitively  awarded  fixed-price 
with  economic  price  adjustment 
contracts  and  sales  of  commercial  items 
pursuant  to  Part  12)  are  expected  to 
exceed  $25  million  during  the  next  12 
months,  perform  a  review  to  determine 
if  a  CPSR  is  needed.  Sales  include  those 
represented  by  prime  contracts, 
subcontracts  under  Government  prime 
contracts,  and  modifications.  Generally, 
a  CPSR  is  not  performed  for  a  specific 
contract.  The  head  of  the  agency 
responsible  for  contract  administration 
may  raise  or  lower  the  $25  million 
review  level  if  it  is  considered  to  be  in 
the  Government's  best  interest. 

(b)  Once  an  initial  determination  has 
been  made  under  paragraph  (a)  of  this 
section,  at  least  every  three  years  the 
ACO  shall  determine  whether  a 
purchasing  system  review  is  necessary. 
If  necessary,  the  cognizant  contract 
administration  office  will  conduct  a 
purchasing  system  review. 

3.  Section  44.303  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

44.303    ExtMitofrmtew. 

A  CPSR  requires  an  evaluation  of  the 
contractor's  purchasing  system.  Unless 
segregation  of  subcontracts  is 
impracticable,  this  evaluation  shall  not 
include  subcontracts  awarded  by  the 
contractor  exclusively  in  support  of 
Government  contracts  that  are 
compeUtively  awarded  firm-fixed-price, 
competitively  awarded  fixed-price  with 
economic  price  adjustment,  or  awarded 
for  commercial  items  pursuant  to  part 
12.  The  considerations  listed  in  44.202- 
2  for  consent  evaluation  of  particular 
subcontracts  also  shall  be  used  to 
evaluate  the  contractor's  purchasing 
system,  including  the  contractor's 
pohcies.  procedures,  and  performance 
under  that  system.  Special  attention 
shall  be  given  to — 
*        •        *        •        • 

[FR  Doc.  98-33517  Filed  12-16-98;  8:45  am] 
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D6PARTMENT  OF  DEFENSE 

GtNERAL  SERVICES 
ADMINISTRATION 

National  AERONAUTICS  AND 

#ACE  ADMINISTRATION 

CFR  Parts  46  and  52 

^C  97-10;  FAR  Case  96-009;  Item  vq 

9000-AH61 

al  Acquisition  Regulation; 

Contract  Quality  Requirements 

AQENCIES:  Department  of  Defense  (DoD), 
(^neral  Services  Administration  (GSA), 

Pitional  Aeronautics  and  Space 
istration  (NASA). 
:  Final  rule.  


SUMMARY:  The  Civilian  Agency 
iy:quisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
^^leed  on  a  final  rule  amending  the 
federal  Acquisition  Regulation  (FAR)  to 
reflect  a  preference  for  commercial 
contract  quality  requirements,  rather 
t|»an  Federal  or  military  specifications, 
and  to  permit  greater  flexibility  in 
specifying  higher-level  contract  quality 
requirements. 

BFFECnVE  date:  February  16, 1999. 
jOR  FURTHER  INFORMATION  CONTACT:  The 
AR  Secretariat.  Room  4035 ,  OS 
Juilding,  Washington,  DC  20405,  (202) 
1 01-4755,  for  information  pertaining  to 
s  tatus  or  publication  schedules.  For 
( larification  of  content,  contact  Ms. 
linda  Klein,  Procurement  Analyst,  at 
202)  501-3775.  Please  cite  FAC  97-10, 
!  "AR  case  96-009. 
UPPLEMENTARY  INFORMATION: 

fL  Background 

A  proposed  rule  was  published  in  the 
federal  Register  at  62  FR  35891,  July  2. 
;997.  The  revisions  in  the  final  rule  are 
lased  on  the  analysis  of  public 
:omments  and  further  clarification  of 
he  rule.  The  rule  revises  FAR  46.202- 
l.  46.311.  and  the  clause  at  52.246-11 
o  replace  references  to  Government 
specifications  with  references  to 
:ommercial  quality  standards  as 
jxamples  of  higher-level  contract 
i^uality  requirements;  to  require  the 
contracting  officer  to  indicate  in  the 

Title 


soUcitation  which  higher-level  quality 
standards  will  satisfy  the  Government's 
requirement;  and.  if  more  than  one 
standard  is  listed  in  the  solicitation,  to 
require  the  offeror  to  indicate  its 
selection  by  checking  a  block. 

This  regulatory  action  was  not  subject 
to  Office  of  Management  and  Budget 
review  under  Executive  Order  12866, 
dated  September  30, 1993.  and  is  not  a 
major  rule  under  5  U.S.C.  804. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601. 
et  seq.,  because  the  rule  merely  clarifies 
procedures  for.  and  permits  greater 
flexibility  in.  specifying  higher-level 
quality  requirements  in  Government 
contracts. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501.  etseg. 

List  of  Subjects  in  48  CFR  Parts  46  and 
52 

Government  procurement. 

Dated:  December  14, 1998. 
Ralfrii  DeStefano, 

Acting  Director.  Federal  Acquisition  Policy 
Division. 

Therefore,  48  CFR  Parts  46  and  52  are 
amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  46  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  4d-QUAUTY  ASSURANCE 

2.  Section  46.202-4  is  revised  to  read 
as  follows: 


Number 


Date 


46.202-4    Higher-level  contract  quality 
requlrennenta. 

(a)  Requiring  compliance  with  higher- 
level  quality  standards  is  appropriate  in 
solicitations  and  contracts  for  complex 
or  critical  items  (see  46.203(b)  and  (c)) 
or  when  the  technical  requirements  of 
the  contract  require — 

(1)  Control  of  such  things  as  work 
operations,  in-process  controls,  and 
inspection;  or 

(2)  Attention  to  such  factors  as 
organization,  planning,  work 
instructions,  documentation  control, 
and  advanced  metrology. 

(b)  When  the  contracting  officer,  in 
consultation  with  technical  personnel, 
finds  it  is  in  the  Government's  interest 
to  require  that  higher-level  quaUty 
standards  be  maintained,  the 
contracting  officer  shall  use  the  clause 
prescribed  at  46.311.  The  contracting 
officer  shall  indicate  in  the  clause 
which  higher-level  quality  standards 
will  satisfy  the  Government's 
requirement.  Examples  of  higher- level 
quality  standards  are  ISO  9001.  9002,  or 
9003;  ANSI/ASQC  Q9001.  Q9002,  or 
Q9003;  QS-9000;  AS-9000;  ANSI/ 
ASQC  E4;  and  ANSI/ASME  NQA-1. 

3.  Section  46.311  is  revised  to  read  as 
follows: 

46.31 1    Higher-level  contract  quality 
requirement 

The  contracting  officer  shall  insert  the 
clause  at  52.246-11.  Higher-Level 
Contract  Quality  Requirement,  in 
solicitations  and  contracts  when  the 
inclusion  of  a  higher-level  contract 
quality  requirement  is  appropriate  (see 
46.202-4). 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

4.  Section  52.246-11  is  revised  to  read 
as  follows: 

52.246-1 1    Higher-Level  Contrect  Quality 
Requirement 

As  prescribed  in  46.311.  insert  the 
following  clause: 

Higher-Level  Contract  Quality  Requirement 
{¥A  1990) 

The  Contractor  shall  comply  with  the 
higher-level  quality  standard  selected  below. 
[If  more  than  one  standard  is  listed,  the 
offeror  shall  indicate  its  selection  by 
checking  the  appropriate  block.] 

Tailoring 
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IContmcting  Officer  insert  the  tide,  number 
(if  any),  date,  and  tailoring  (if  any)  of  the 
higher-level  quality  standards.] 
(End  of  clause) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMMISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMMISTRATION 

48CFRPart46 

FAC  t7-10;  FAR  Cas*  97-027;  Mmi  VKJ 

Federal  Acquisition  Regulation; 
Mandatory  Government  Source 
Inspection 

AGENCIES:  Department  of  Defense  (DoD). 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 


SUMMARY:  The  Qvilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  amending  the 
Federal  Acquisition  Regulation  (FAR)  to 
facihtate  the  elimination  of  unnecessary 
requirements  for  Government  contract 
quality  assurance  at  source.  This  rule 
deletes  the  mandatory  requirement  for 
Government  contract  quality  assurance 
at  source  on  all  contracts  that  include  a 
higher-level  contract  quality 
requirement,  and  for  supplies  requiring 
inspection  that  are  destined  for  overseas 
shipment. 

EFFECTIVE  DATE:  February  16.  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat.  Room  4035,  GS 
Building.  Washington.  DC.  20405.  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Ms. 
Linda  Klein.  Procurement  Analyst,  at 
(202)  501-3775.  Please  dte  FAC  97-10 
FAR  case  97-027. 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

This  final  rule  amends  FAR  46.402  to 
eliminate  unnecessary  requirements  for 
Government  contract  quality  assurance 
at  source.  The  rule  eliminates 
mandatory  Government  source 
inspection  under  contracts  that  contain 
higher-level  quality  requirements  or  that 
cover  supplies  to  be  shipped  overseas. 

A  proposed  rule  was  published  in  the 
Federal  Register  at  63  FR  13770,  March 


20, 1998.  Nine  respondents  submitted 
comments  on  the  proposed  rule.  All 
comments  were  considered  in  the 
development  of  the  final  rule. 

This  regulatory  action  was  not  subject 
to  Office  of  Management  and  Budget 
-    review  under  Executive  Order  1 2866 , 
dated  September  30, 1993.  and  is  not  a 
major  rule  under  5  U.S.C.  804. 

B.  Regulatory  Flexibility  Act 

A  Final  Regulatory  Flexibility 
Analysis  (FRFA)  has  been  prepared  and 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration.  The  analysis  is 
summarized  as  follows: 

No  public  comments  were  received  in 
response  to  the  Initial  Regulatory  Flexibility 
Analysis. 

We  expect  both  laige  and  small  enUties  to 
experience  a  reduction  in  the  administrative 
burden  by  eliminating  unnecessary 
Government  source  inspection  under 
contracts  that  contain  higher-level  quality 
requirements  or  that  cover  supplies  to  be 
shipped  overseas.  DoD  and  civilian  agencies 
administer  the  contracU  of  approximately 
20.289  large  businesses  and  51.691  small 
entities.  Approximately  20  percent  have 
contracts  that  contain  the  clause  at  FAR 
52.246-11,  Higher  level  Contract  Quahty 
Requirement  (Government  Specification). 

There  are  no  reporting,  recordkeeping,  or 
other  compliance  requirements  likely  to 
result  from  the  rule. 

No  significant  negative  economic  impacts 
of  the  rule  were  identified  during  our 
analysis  or  during  the  public  comment 
period.  The  rule  is  expected  to  reduce  costs 
and  administrative  burdens  for  both 
contractors  and  the  Government. 

We  expect  these  revisions  to  contribute  to 
an  efficient  and  effecUve  acquisition  process. 
We  initially  considered  making  all  of  the 
requirements  at  FAR  46.402  discretionary  hut 
decided  that  this  would  be  premature  since 
a  Defense  Contract  Management  Command 
process  action  team  reviewing  source 
inspection  and  acceptance  policies  has  not 
completed  its  review  and  made  its  final 
reconunendations. 


Dated:  December  14, 1998. 
Ralph  DeStefano, 

Acting  Director,  Federal  Acquisition  Policy 
Division. 

Therefore,  48  CFR  Part  46  is  amended 
as  set  forth  below: 

PART  46— OUALTTY  ASSURANCE 

1.  The  authority  citation  for  48  CFR 
Part  46  continues  to  read  as  follows: 

Autherity:  40  U.S.C.  486(c};  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

4C402    [AmMidad] 

2.  Section  46.402  is  amended— 

a.  By  removing  paragraphs  (e)  and  (g); 

b.  By  redesignating  paragraphs  (f)  and 
(h)  as  (e)  and  (f),  respectively:  and 

c.  hi  the  newly  designated  paragraph 
(e)  by  adding  "or"  at  the  end  of  the 
paragraph. 

[FR  Doc.  98-33519  Filed  12-16-98;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMMISTRATION  .^ 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMMISTRATION 

48CFRPart48 

FAC •7-10;  FAR  CSM M-OII;  Mmii  VW] 

RINtO0O-AH37 

Federal  Acquisition  Regulation;  No- 
Cost  Value  Engineering  Change 
Proposals 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Interim  rule  adopted  as  final 
without  change. 


A  copy  of  the  FRFA  may  be  obtained 
bom  the  FAR  Secretariat. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  fi-om  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  imder  44 
U.S.C.  3501, efseq. 

Ust  of  Subjects  in  48  CFR  Part  46 

Government  procurement. 


SUMMARY:  The  Qvilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Coimdl  have 
agreed  to  convert  the  interim  rule 
published  as  Item  X  of  Federal 
Acquisition  Circular  97-05  at  63  FR 
34078,  June  22, 1998.  to  a  final  rule 
without  change.  The  rule  amends  the 
Federal  Acquisition  Regulation  (FAR)  to 
clarify  that  no-cost  value  engineering 
change  proposals  (VECPs)  may  be  used 
when,  in  the  contracting  officer's 
judgment,  reliance  on  other  VECP 
approaches  likely  would  not  be  more 
cost-effective,  and  the  no-cost 
settlement  would  provide  adequate 
consideration  to  the  Government. 
EFFECTIVE  DATE:  December  18. 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
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Biiilding,  Wa^iington,  DC  20405,  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
dlBrification  of  content,  contact  Ms. 
UJnda  Klein,  Pnxnirement  Analyst,  at 
(^2)  501-3775.  Please  cite  FAC  97-10, 
FAR  case  96-011. 
SUPPLEMENTARY  INFORMATION: 

ik.  Background 

An  interim  rule  was  published  at  63 

SI  34078,  June  22. 1998,  to  clarify  that 
e  no-cost  VECP  guidance  at  FAR 
48.104-3  pennits  the  use  of  no-cost 
settlements  when  the  contracting  officer 
has  balanced  the  administrative  costs  of 
njegotiating  a  settlement  against  the 
iticipated  savings;  and  when,  in  the 
intracting  officer's  judgment,  reliance 
J  other  VECP  approaches  likely  would 
[ot  be  more  cost-effective,  and  the  no- 
ist  settlement  would  provide  adequate 
jnsideration  to  the  Government.  The 
lO-cost  VECP  alternative  was  not 
_itended  for  use  when  significant  cost 
savings  are  anticipated  on  the  instant 
Contract. 

No  public  comments  were  received  in 
I  Bsponse  to  the  interim  FAR  rule. 
'  Tierefore,  the  interim  FAR  rule  is  being 
(  onverted  to  a  final  rule  without  change. 
This  regulatory  action  was  not  subject 
1 0  Office  of  Management  and  Budget 
:  eview  imder  Executive  Order  12866, 
I  lated  September  30, 1993,  and  is  not  a 
;  najor  rule  imder  5  U.S.C.  804. 

I.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act.  5 
J.S.C.  601  et  seq.  applies  to  this  final 
ide.  A  Final  Regulatory  Flexibility 
\naly8is  (FRF A)  has  been  performed 
md  is  summarized  as  follows: 

This  rule  clarifies  that  the  guidance  at  FAR 
(8.104-3,  Sharing  alternatives— no-cost 
settlement  method,  pennits  use  of  no-cost 
VECP  settlements  when  the  contracting 
officer  has  balanced  the  administrative  costs 
of  negotiating  a  settlement  against  the 
anticipated  savings;  and,*in  the  contracting 
officer's  judgment,  reliance  on  other  VECP 
approaches  likely  would  not  be  more  cost- 
e^ctive,  and  the  no-cost  settlement  would 
provide  adequate  consideration  to  the 
Government.  The  no-cost  VECP  alternative 
was  not  intended  for  use  when  significant 
cost  savings  are  anticipated  on  the  instant 
contract. 

The  FRFA  has  been  provided  to  the 
Chief  Coimsel  for  Advocacy  of  the  Small 
Business  Administration.  A  copy  of  the 
FRFA  may  be  obtained  from  the  FAR 
Secretariat. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 


collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501, ef seq. 

List  of  Subjects  in  48  CFR  Part  48 

Government  procvuement. 

Dated:  December  14. 1998. 
Ralph  DeStefano, 

Acting  Director,  Federal  Acquisition  Policy 
Division. 

Interim  Rule  Adopted  as  Final  Without 
Change 

Accordingly,  the  interim  rule 
amending  48  CFR  Part  48,  which  was 
published  at  63  FR  34078,  June  22, 
1998,  is  adopted  as  a  final  rule  without 
change. 

Authority:  40  U.S.C.  486(c);  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(c). 

(FR  Doc.  98-33520  Filed  12-16-98;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  52 

[FAC  97-10:  FAR  Casa  97-01 1 ;  Itwn  IXJ 

RIN  9000^H73 

Federal  Acquisition  Regulation; 
Evidence  of  Shipment  In  Electronic 
Data  Interchange  (EDI)  Transactiona 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 


(202)  501-1900.  Please  cite  FAC  97-10, 
FAR  case  97-011. 
SUPftEMENTARY  INFORMATION: 
A.  Background 

This  final  rule  revises  the  clause  at 
FAR  52.247-48  to  facilitate  the  use  of 
EDI  for  submission  of  invoices  under 
contracts  awarded  on  an  f.o.b. 
destination  basis  with  inspection  and 
acceptance  at  origin.  The  rule  eliminates 
requirements  for  contractors  to  provide 
evidence  of  shipment  with  invoices  for 
payment  under  such  contracts. 
However,  contractors  are  required  to 
retain,  and  to  make  available  to  the 
Government  for  review  as  necessary,  the 
evidence  of  shipment  docvunentation  for 
a  period  of  3  years  after  final  payment 
imder  the  contract. 

A  proposed  rule  was  published  on 
January  27.  1998  (63  FR  4074).  Six 
sources  submitted  comments  in 
response  to  the  proposed  rule.  All 
comments  were  considered  in  the 
development  of  the  final  rule. 

This  regulatory  action  was  not  subiect 
to  Office  of  Management  and  Budget 
review  imder  Executive  Order  12866. 
dated  September  30, 1993.  and  is  not  a 
major  rule  luider  5  U.S.C.  804. 


SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  amending  the 
Federal  Acquisition  Regulation  (FAR)  to 
facilitate  the  use  of  electronic  data 
interchange  (EDI)  transactions  and  to 
streamline  the  payment  process  when 
supplies  are  pvu'diased  on  a  free  on 
board  (f.o.b.)  destination  basis  with 
inspection  and  acceptance  at  origin. 
EFFECTIVE  DATE:  February  16, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat.  Room  4035.  GS 
Building.  Washington.  DC  20405.  (202) 
501-4755.  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Ms. 
Linda  Nelson.  Procurement  Analyst,  at 


B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because  the 
rule  applies  to  a  Umited  number  of 
contracts,  i.e.,  contracts  for  the  purchase 
of  supplies  on  an  f.o.b.  destination  basis 
with  inspection  and  acceptance  at 
origin.  Therefore,  the  rule  is  estimated 
to  affect  only  a  small  number  of  entities, 
both  large  and  small. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub. 
L.  96-511)  is  deemed  to  apply  because 
the  final  rule  contains  information 
collection  requirements.  Accordingly,  a 
revised  paperwork  biuden  under  0MB 
Clearance  9000-0061  reflecting  a  slight 
increase  to  the  hours  vdll  be  forwarded 
to  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501.  et  seq.  Public 
comments  concerning  this  request  were 
invited  through  a  Federal  Register 
notice  published  on  January  27. 1998. 
No  comments  were  received. 

List  of  Subjects  in  48  CFR  Part  52 

Government  procurement. 
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Dated:  December  14, 1998. 

Ralph  DeSlefano, 

Acting  Director,  Federal  Acquisition  Policy 
Division. 

Therefore,  48  CFR  Part  52  is  amended 
as  set  forth  below: 

PART  52-SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

1.  The  authority  citation  for  48  CFR 
Part  52  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Section  52.247-48  is  revised  to  read 
as  follows: 

S2^47--48    F.o.b.  Destination— Evidence  of 
Shipment 

As  prescribed  in  47.305-4(c).  insert 
the  following  clause: 

F.o.b.  Destination— Evidence  of  Shipment 
(Feb  1999) 

(a)  If  this  contract  is  awarded  on  a  free  on 
board  (f.o.b.)  destination  basis,  the 
Contractor — 

(1)  Shall  not  submit  an  invoice  for  payment 
until  the  supplies  covered  by  the  invoice 
have  been  shipped  to  the  destination;  and 

(2)  Shall  retain,  and  make  available  to  the 
Government  for  review  as  necessary,  the 
following  evidence  of  shipment 
documentation  for  a  period  of  3  years  after 
final  payment  under  the  contract: 

(i)  If  transportation  is  accomplished  by 
common  carrier,  a  signed  copy  of  the 
commercial  bill  of  lading  for  the  supplies 
covered  by  the  Contractor's  invoice, 
indicating  the  carrier's  intent  to  ship  the 
supplies  to  the  destination  specified  in  the 
contract. 

(ii)  If  transportation  is  accomplished  by 
parcel  post,  a  copy  of  the  certificate  of 
mailing. 

(iii)  If  transportation  is  accomplished  by 
other  than  common  carrier  or  parcel  post,  a 
copy  of  the  delivery  document  showing 
receipt  at  the  destination  specified  in  the 
contract. 

(b)  The  Contractor  is  not  required  to  submit 
evidence  of  shipment  documentation  with  its 
invoice. 
(End  of  clause) 

[PR  Doc.  98-33521  Filed  12-16-98;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1, 19, 32, 37, 42, 52,  and 
53 

[FAC  97-10;  item  X] 

Federal  Acquisition  Regulation; 
Technical  Amendments 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Technical  amendments. 


SUMMARY:  This  document  makes 
amendments  to  the  Federal  Acquisition 
Regulation  in  order  to  update  references 
and  make  editorial  changes. 
EFFECTIVE  DATE:  January  4. 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  OS 
Building,  Washington,  DC  20405.  (202) 
501-4755. 

List  of  Subjects  in  48  CFR  Parts  1, 19, 
32.  37.  42.  52,  and  53 

Government  procurement. 

Dated:  December  14, 1998. 

Ralph  DeStefano, 

AcUng  Director.  Federal  AcquisiUon  Policy 
Division. 

Therefore,  48  CFR  Parts  1, 19,  32,  37, 
42.  52,  and  53  are  amended  as  set  forth 
below: 

1.  The  authority  citation  for  48  CFR 
Parts  1, 19.  32,  37,  42,  52.  and  53 
continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  1— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 


PART  19— SMALL  BUSINESS 
PROGRAMS 

3.  Section  19.102(g)  is  amended  in  the 
tables  by  revising  the  parentheticals 
following  "DIVISION  F— WHOLESALE 
TRADE"  and  "DIVISION  G-RETAIL 
TRADE"  to  read  as  follows: 

19.102    Size  standards. 

***** 

Division  F— Wholesale  Trade 

(The  following  size  standards  are  not 
applicable  to  Government  procurement 
of  supplies.  The  nonmanufacturer  size 
standard  of  500  employees  shall  be  used 
for  purposes  of  Government 
procurement  of  suppUes.) 
***** 

Division  G — Retail  Trade 

(The  following  size  standards  are  not 
appUcable  to  Government  procurement 
of  supplies.  The  nonmanufacturer  size 
standard  of  500  employees  shall  be  used 
for  purposes  of  Government 
procurement  of  suppUes.) 


2.  The  table  in  section  1.106  is 
amended  by  removing  the  FAR  segment 
and  the  corresponding  OMB  Control 
Number  entry  for  Part  30;  and  by  adding 
entry  52.247-48,  in  numerical  order,  to 
read  as  follows: 

1.106    OMB  Approval  under  the  Paperworic 
Reduction  Act 


FAR  segment 


OMB  Con- 
trol No. 


52.247-48  9000-0061 


19.502-6    [Amended] 

4.  Section  19.502-5  is  amended  in 
paragraph  (e)  by  revising  the  word 
"contract"  to  read  "acquisition". 

PART  32-CONTRACTING  FINANCING 
32.908    [Amended] 

5.  Section  32.908  is  amended  in 
paragraph  (a)(3)  by  revising  "(iii)"  to 
read  "(ii)",  and  in  paragraph  (c)(3)  by 
revising  the  word  "paragraph"  to  read 
"paragraphs";  and  inserting  "and  (ii)" 
after  "(a)(l)(i)". 

PART  37-SERVICE  CONTRACTING 
37.602-3    [Amended] 

6.  Section  37.602-3  is  amended  by 
revising  "15.605*;  to  read  "15.304". 

PART  42— CONTRACT 
ADMINISTRATION  AND  AUDIT 
SERVICES 

42.203    [Amended] 

6A.  Section  42.203  is  amended  in  the 
last  sentence  by  revising  "http:// 
www.dcmc.dcrb.dla.mil"  to  read  "http:/ 

/wvkrw.dcmc.hq.dla.mil/casbook/ 
casbook.htm". 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

52.212-6    [Amended] 

7.  Section  52.212-5  is  amended  by 
revising  the  date  of  the  clause  to  read 
"(Jan  1999)";  in  paragraph  (b)(5)  by 
revising  "Limitation"  to  read 
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"Uinitations";  and  in  paragraph  (e)(4) 
by!  revising  "Flagged"  to  read  "Flag". 

52|2l9-«    [Anwndad] 

p.  Section  52.219-9  is  amended  in  the 
fiiisl  sentence  of  paragraph  (d)(5)  by 
revising  "Assistance"  to  read  "Access"; 
and  by  revising  the  term  "PRONET"  to 
read  "PRO-Net"  (three  times). 

52.222-37    [Amended] 

9.  Section  52.222-37  is  amended  by 
revising  the  date  of  the  clause  to  read 
"(Jin  1999)":  and  in  paragraph  (c)  by 
reKdsing  "March  31"  to  read  "September 
30 ''  boSi  times  it  appears. 

P,»RT  53— FORMS 

0.  Section  53.228  is  amended  by 
R I  ising  paragraphs  (a),  (b),  (c),  (e),  (j), 
a»|i  (m)  to  read  as  follows: 


S  i,  228    Bonds  and  insurance. 


(a)  SF  24  (Rev.  10/98)  Bid  Bond.  (See 
28.106-1.)  SF  24  is  authorized  for  local 
reproduction  and  a  copy  is  furnished  for 
this  purpose  in  Part  53  of  the  looseleaf 
edition  of  the  FAR. 

(b)  SF  25  (Rev.  5/96)  Performance 
Bond.  (See  28.106-l(b).)  SF  25  is 
authorized  for  local  reproduction  and  a 
copy  is  furnished  for  this  piupose  in 
Part  53  of  the  looseleaf  edition  of  the 
FAR. 

(c)  SF  25-A  (Rev.  10/98)  Payment 
Bond.  (See  28.106-l(c).)  SF  25-A  is 
authorized  for  local  reproduction  and  a 
copy  is  furnished  for  this  purpose  in 
Part  53  of  the  looseleaf  edition  of  the 
FAR. 

•        *        •        •        • 

(e)SF  28  (Rev.  6/96)  Affidavit  of 
Individual  Surety.J^See  28.106-l(e)  and 
28.203(b).)  SF  28  is  authorized  for  local 
reproduction  and  a  copy  is  furnished  for 


this  purpose  in  Part  53  of  the  looseleaf 
edition  of  the  FAR. 

•  *        *        »        • 

(j)  SF275  (Rev.  10/98)  Reinsurance 
Agreement  in  Favor  of  the  United 
States.  (See  28.106-l(j)  and  28.202- 
1(a)(4).)  SF  275  is  authorized  for  local 
reproduction  and  a  copy  is  furnished  for 
this  purpose  in  Part  53  of  the  looseleaf 
edition  of  the  FAR. 

•  •        •        •        • 

(m)  SF  1416  (Rev.  10/98)  Payment 
Bond  for  Other  than  Construction 
Contracts.  (See  28.10&-l(m).)  SF  1416  is 
authorized  for  local  reproduction  and  a 
copy  is  furnished  for  this  purpose  in 
Pari  53  of  the  looseleaf  edition  of  the 
FAR. 

11.  Section  53.301-24  is  revised  to 
read  as  follows: 

53.301-24    Bid  Bond. 

BIUJNO  COOC  M20-EP-r 
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BID  BOND 


&AfllM|kliuTi6«U«r<ior*«jLMrJk«i*W 


0MB  N0.:9000-00«B 


DC  20405. 


SUKTYOESI  Wfcmt  mnttmtiitH  a^tmnl 


KMVfU. 


DmOIVIDOAL  D  PANTNeiSHr 

DjOMTVBITVmE  DcONKMATKM 

STATE  OF  MCOW>OfUTiON' " 


r«C8IT 
Of  IjO 

MCE 


PENAL  SUM  OF  BOND 


AMOUNT  NOT  TO  EXCSD 


MUJONtS) 


THOUSANOet 


HUNOflEOtSI 


CSfTS 


■DOATE 


RDR  t^mouftioo. 
SmppK^  or  SSrw&rt 


BID  IDENTIFICATION 


MVITATIONNO. 


CONDITIONS 

Th*  Princtpri  has  cubmittwl  ttw  bid  idwitifiMi  abov*. 
THEREFOfC: 

«  «x.pt«l  vi^hin  tl»l2S  .paeSSlft^  MCmS' n^ 

«iMut*«ich  furttw  contractual  docunwrns  and^  iS.  iKSi^SSlSrQilSliZ!^  ''*2?*A'"J"  **  •'^  «*  »•*"  «> 

of  tlw  bid.  "^  ^^  "onoa,  pays  mo  oovommant  for  any  coot  of  procunng  tho  work  «wliich  oxcooda  tho  amount 

Eadt  Swoty  oxocutina  this  inatrumaiw  agroos  that  itt  ohination  is  not  smiakMi  Iw  an.  •«t»».i»i.i  -*  -^  .: . 

PWKapal  may  gram  to  tho  Govwnmont.  Notico  to  tho  suM^M  o?  ^SLStorthT^  wJIXJ^TSS!^  bid  that  tha 

•QBiogatmO  not  mom  than  ««y  1601  calandar  day.  in  JS2Jt'tholSS3'^^ 

WITNESS: 


SMMATUNEIS) 


NAMEISIk 
TTTIEIS) 


1. 


onthmmtm.u.A.^ 


SIGNATUNEtSI 


NAMEISl 


■ttMOUAL  SURETYflgai 


Co/pontm 
Stal 


IStt 


2. 


2. 


ts-t 


i 


NAMEA 
AOOHESS 


SMSNATUREISI 


NAMEIS>4 

Trri£«s» 


COWFOKATg  SUWETYIga^ 


AUTHOiMZEO  FOR  U)CAL  REPMOOUCTKM 

PTMioui  adilian  «  UMH*    . 


STATE  OF  MC. 


UAMUTY  UMIT  (•! 


2. 


Corpontt 


^STANDARD  FORM  24  (KV.  io-9n 
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NAMEfc 
ADDRESS 


HGNATURBS) 


I 


I 


NAMEtSlft 
TrOHSI 


NAMCIi 
AOORESS 


[STATE  OF  MC. 


SKSNATUREIS) 


UAMUTV  UMHT  (•) 


2. 


Cotpontt 


STATE  OF  MC. 


UAMUTY  LMTT  <») 


NAMEISI4 
TTOEiSI 


NAME* 
AOONESS 


HGNATUNEISI 


NAMEiSI4 
TfOEISt 


AOONOS 


2. 


Cotpomt9 


•TATE  OF  MC. 


UAaUTYUMTI*) 


MNATUREiSI 


I 


I 


NAMEiSlft 
TITLEISI 


AOONESS 


N6NATimE(S) 


HAME(S)ft 
TITLEISI 


Cofpont0 

Sm/ 


STATE  OF  MC. 


UASHJTY  UMT  (•) 


STATE  OF  MC. 


NAME4 
ADOItESS 


tlQHATUNEISI 


NAMEISIft 
TITLECSI 


UAMUTY  UMT  («l 


Corpont» 

S0M/ 


STATE  OF  MC. 


UAMUTY  UMITUI 


2. 


2. 


Cotpenta 


Corponu 
Sm/ 


INSTRUCTIONS 

1 .  This  form  is  «>thont«i  f or  UM  when  a  bid  gu^-ity  is  rwjuired.   Ar,v  deviMion  from  this  form  wiU  requir.  th.  writtMi  spprovsi  of 

tti*  Admirtistrator  of  Garwral  SorviCM. 

»   i».^  th.  fill  iMal  rame  and  bu»ne»«  address  of  the  Principal  in  the  «pace  deaigneted  "Principal*  ?".*• /•fV»***?***fJ^-^ 

of  authority  if  that  representative  is  not  a  member  of  the  firm,  partnership,  or  )c»nt  venture,  or  my  anmrn  w  «»       .~. 

3.  The  bond  may  repress  penal  «im  as.  percentaa.  of  the  bid  price,  m  thMO  c-m.  the  bond  may  state  a  maximum  dollar  limitation 

(e.g..  20%  of  the  bid  price  but  the  amount  not  to  exceed dollars). 

4    (a)  Corporations  executing  the  bond  as  sureties  murt  appear  on  the  Departinent  «♦  ^^^TrijawnjIsJW  ol  a^^ 

form,  insert  only  the  letter  identification  of  the  sureties. 

financial  capability. 

5.  Corpor^ion.  axecuting  ^  bond  sl»l1  affix  *«r  corpora^  ••f|LJSK^e.5?tl^^ 

Seal':  and  ahaM  a«ix  an  adhesive  seal  if  executed  in  Maine,  New  Hampshire,  or  eny  other  junsoicTion  reqwrinii  ■i«i««t. 

6.  Type  the  name  and  titie  of  each  person  signing  this  bond  in  the  space  provided. 

7.  In  its  application  to  negotiated  contracts,  the  temw  'bid"  and  "bidder-  shall  include  "proposal"  and  "offeror." 


STANDARD  FORM  24  IREV  io-9S)  BACK 
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12.  Section  53.301-25  is  revised  to  read  as  follows: 
53.301-25    Perfonnanca  Bond. 


PERFORMANCE  BOND 

(Sm  kntmcHoM  OH  im/mrmt 


PuMie  rwonmg  burdwi  far  ttM  cotaetian  of  infonnMian  • 


0*^90)10  tKf)anvaiMuttb»iam,t,ltmr»m  turn  of 
contiwctt 


MlimaMd  to  (varag*  2S  mmuiM  par 


0MB  No.:  9000-0045 


...  ,  incfciding  th«  tiw  for  rawaiwing  jnawuciimw,  MtehinQ  lowir^  d«t« 

DC  20405. ''«»''»««■  »KM»^au|W*ilKwa  for  ,aduc«Qth«l»ur<aiv  to  ihaFAII  Saccate 

WilC>AL  ttaja^/iawanrftBawawaWta; 


TYPE  Of  OHGANIZATION /Tr*  OTM^ 

DvniviouAi.  DnurmasMP 


SURETYdES)  IMuntal 


••UJOIKSI  ITHOUSANDtSr 


D 


JOITVBmillE 


STATE  OF  MCXMraNATION 


n 


OpnPMUTKM 


PENAL  SUM  OF  BOND 


COMT^ACTDATE  CONTHACTNO. 


HUNOMEIXS) 


csrrs 


o.^S^^hSiriiSS.^212L^^  «  th.  *ov.  p««,  «„.   For 


tte  n«M  of  th.  siwtv. « « siiTSwSjtr-Sss;!'**  '^^ 


MciiMir.Mnityandi 

th«  limit  of  iabKiy  !•  th«  ful  amount  of  iha  pin^  Mim. 


•ntarvd  into  ttw  coritroct  i^ntirml  ataowo. 


OBLIGATION: 

Wa,  ttM  Principal  and  Sur«tyC«4,  i 
paymant  of  ttia  panal  tum.  w*  bind 
ara  cocporationa  acting  aa  co-aia-^ 
•■owing  a  joint  action  or  actiona  ... 
paymani  of  ttw  aum  atwwn  oppoaita 

CONOITIOf«S: 

Tha  Plindpal  haa 

THEREFOfS: 

Tha  abova  obSgation  ia  void  if  ttw  Prindpd  ■ 

e«*2i'L5'2:;rSt:Soli^  contract  during  th.  , 

roquifMi  undar  tha  contract,  and  (2)  parfoIiS  iS  SfS?  SmST^SLSSI^  !252l:;?***  ^  *•  S«*«V<i«rt.  and  during  tha 
•uthoriiadmodificationo of  *a contact th«liJ3i^^  **^  condWone.  and  ayaa* 

»i>  eonnaci  OTBi  naraanar  ara  mada.  Notiea  of  thoaa  modMeationa  to  tha  Suratyfiaa)  ara  wwlvad 

■>^n*-,XlS^  'l??  GovwwwM  tha  ful  amoMnt  of  tha  taxaa 
270a-270el,  wtach  ara  coHactad.  dadiict«<7ar        ""  ™~ 


ifa 
of 


tarm  of  tha 

of  any  guaranty 

any  and  al  duly 


nS^  ^I^IL^STS^^J.  ^  "^  contract  ia  aubiact  to  tha  KMar  Act.  140  U.S.C. 
«  wagaa  paid  by  tha  Ftmcipal  «  carrymg  out  tha  conainjction  contract  with  raapact  to 


WITNESS: 

Tha  Principal  and  SurMy(iaa)  axacutad  thia  parfomianca  bond  and  affixad  thar 


on  tha  abova  data. 


SIGNATUREIS) 


NAMES)  4 
TrrUiSt 
^MPaM 


(Saal) 


SGNATUREISI 


NAMEtSI 


INDIVIDUAL  WHETYIggI 


Corporal* 
Seal 


(SaaO 


2. 


2. 


NAMEk 

Aooaess 


UGNATUREOI 


NAME(S)a 
TITL£(S) 
ITypadl 


CORPOWATg  SUHCTYflEai 


STATE  OF  MC. 


2. 


UABRJTYUMIT 


AUTHOaiZED  FOfI  LOCAL  NSItOOUCTION 
nawout  (drtion  not  uaiMo 


Corporate 
Seal 


STANDARD  FORM  25  (Wv  5-96) 

Praacribad  by  GSA^AR  14a  CFR)  S3.228(bl 
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IMMATUmctl 


NAMEft 
A09RESS 


NAMC(t)» 

nnnti 
(J 


NAME* 
AOOMM 


HQNATUMItl 


NAMBS)* 
TTTlEtS) 
(Tiptdt 


NAME4 
ADDRESS 


NGNATUHEIS) 


MONATURtW) 


NAMilt)* 

rrauti 


NAM«S)ft 
TITLElSt 


NAME& 
ADDRESS 


HGNATURECS) 


COHPOWATE  SURETYtlES)  (ContJHUtO 


STATE  Of  MC. 

r 


UAMUTVUMT 


STATE  OP  MC. 


UABHJTY  UMT 
#  


CorperaM 
8«al 


CorporsM 
SmI 


STATE  OF  MC. 


LIABUTY  LMMT 
>  


NAMEtStft 
TITUIS) 


NAMEIi 

ADDRESS 


HGNATUREISI 


NAMEIStA 
TITLEiS) 


STATE  or  MC. 


UAMUTYUMIT 


2. 


STATE  Of  MC. 


LIABILITY  UMIT 
$  


2. 


Corporata 
SmI 


CorperaM 
SmI 


2. 


STATE  OF  aC. 


LIABIUTYLIMrr 
>  


2. 


Corporate 
Seal 


Corporate 
Seal 


BOND 
PREMIUM 


RATE  PER  THOUSAND  (•) 


TOTAt  (*» 


INSTRUCTIONS 


1 .  This  form  is  authorized  for  um  In  connection  with  Government 
contractt.  Any  deviation  from  this  form  will  require  the  written 
approval  of  the  Administrator  of  General  ServiCM. 

2.  Insert  the  full  legal  name  and  businees  oddress  of  the  Principal 
in  the  space  designated  "Principal"  on  the  face  of  the  form.  An 
authorized  person  shall  sign  the  bond.  Any  person  signir^  in  a 
representative  capacity  (e.g.,  an  attomey-iivfact)  must  himish 
evidence  of  authority  if  that  representative  is  not  a  member  of  the 
firm.  partnersNp,  or  joint  venture,  or  an  officer  of  the  corporation 
involved. 

3  <a)  Corporations  executing  the  bond  as  suratiM  must  appear 
on  the  Department  of  the  Treasury's  Kst  of  approved  suretoes  and 
must  act  within  the  limitation  listed  therein.  Where  more  than  one 
corporate  surety  is  involved,  their  nemes  and  addrassM  rtiaH 
SS«r  In  the  spaces  (Surety  A.  Surety  B,  etc.)  headed 
-ODRPORATE     SURETY(IES)."     In     the     space     dwignatad 


"SURETYdESr  on  the  face  of  the  form,  insert  only  the  letter 
identification  of  the  suretiM. 

(bl     Where  individuel  suretiM  are  involved,  a  completed 
Affidavit   of   Individual   Surety   <StandarcllForm28)   for^ 
individual  surety.  shaH  accompany  the  bond.   J»*  ««;»™^ 
may  require  the   surety   to   fumish  additional   substantiating 
infonrtation  concerning  their  finencial  capability. 

4.  Corporations  executing  the  bond  shaM  affix  their  corporate 
Mais.  Individuals  shall  execute  the  bof>d  oppostte  the  word 
•Corporate  Seal",  and  shall  affix  an  adhMive  Mai  if  executed  in 
Maine;  New  Hampshire,  or  any  other  junsdiction  requinng 
adhesive  seels. 

5.  Type  the  neme  and  title  of  eech  person  signing  this  bond  in 
the  space  provided. 


STANDARD  FORM  25  (REV.  5  M)  BACK 
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13.  Section  53.301-25A  is  revised  to  read  as  follows: 
53.301-25-A    Payment  Bond. 


PAYMENT  ■ONO 

(S9m  kmtneHoim  m  imwtntf 


PiAlic  rapoitina  bufdMi  for  tfM  colKtion  •(  intaniiMon  i 


DA1bKMOEXECUTB>M*«(*«aMi*or*MrMM*»or 


to 


•»«  al  Mt  coawtion  of  intOHMiiuii.  inelu«na 
DC  20405 ' 


UmmumM' 


0MB  No.:  MKKMMMS 


SUNETY«ES)«MMMMM^Mi;^ 


TYPE  OF  OMGAMZATKM  nrHS 

LJmoivioual  Q 


iJOMrVMTyK 


STATE  OF  MCOHFONATION 


PAHTNBISHr 


ICOWFOmTION 


MUJOINS) 


PENAL  SUM  OP  BOMn 


THOMANDffi) 


HUNONEOtS)        C8«TS 


COHTJJACfOATi         lOONTRACTNO 


OBLIGATION: 


WITNESS: 


Th.  Princip- «.!  Sur.ty««,  ..«:ut^  th«  p.,^  ^  ^  ^^^  ^  ^  ^  ^  ^^  ^^ 


AUTOOWZEO  FO«  U)CAt  HBIIOOUCnON 


£nulOAIO  FOMM  2SA  (REv  tass) 
•"f-ei*.!  by  QSA-FAR  (4S  CFW  S3.2228(el 
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AOONESS 


HGNATUIiaS) 


i 


NAME(SI& 

Tmes) 


NAME* 
AOORESS 


NGNATURBS) 


NAMBS)ft 
TTOEIS) 


CQWPQIIATE  aURETYIKSI  (ConHmmda 


NAMK& 
AOONESS 


tIGNATUNeS) 


MQNATURHSt 


NAMHSIft 
TITLEISI 


NAME* 
AOOWSS 


NAMBSIk 

Troas) 


NAME* 
AOORESS 


NGNAnmBS) 


NAME(St» 
TiriBS) 


AOOHESS 


HGNATURE(S) 


NAME(Slft 
TITUISI 

rrypaa 


STATE  Of  MC. 


UAMUTVUMIT 

# 


2. 


Corporst* 
SmI 


STATE  OF  MC. 


UAMJTYUMrr 
t         


Corporst* 
SmI 


STATE  OF  MC. 


UAMUTYUMIT 

#         


STATE  OF  MC. 


2. 


UASUTYUMIT 


Corporsta 
Sad 


STATE  OF  MC. 


UAaUTYUMIT 


2. 


CorporMs 
SmI 


Corporal* 
Sail 


STATE  OF  aiC. 


UABHJTYUMrT 


Corporata 
Saal 


INSTRUCTIONS 


1 .  This  form,  for  the  protection  of  persons  supplying  labor  and 
iiMtarial,  is  used  wtian  a  payment  bond  is  requirod  und«[  the  Act 
ofAuJwt  24,  1935.  49  sSt.  793  (40  U.S.C.  270*-270e).  Any 
deviation  from  this  form  wiH  require  the  written  approval  of  the 
Administrator  of  General  ServicM. 

2.  Insert  the  fun  leBal  name  and  business  address  of  the  Prindpel 
in  the  space  designated  "Principal"  on  the  face  of  the  form.  An 
authorized  person  shall  sign  the  bond.  Any  person  •iQn^B'nj 
representative  capacity  (e.g.,  an  attorney-in-fact)  must  fum^ 
evidence  of  authority  if  that  rapreaantative  is  not  a  member  of  the 
firm,  partnership,  or  joint  venture,  or  an  officer  of  the  corporation 
involved. 

3  (a)  Corporations  executing  the  bond  as  suratiM  must  appear 
on  the  Department  of  the  Treasury's  Kst  of  approved  suretiM  and 
must  act  within  the  limitation  listed  therein.  Where  more  than  one 
corporate  surety  is  involved,  their  namM  and  addrassM  shall 
aooear  in  the  spaces  (Surety  A,  Surety  B,  etc.)  headed 
•CORPORATE     SURETY(IES).-      In     the     space     designated 


"SURETY(IES)*  on  the  face  of  the  form,  insert  only  the  letter 
identification  of  the  sureties. 

(b)  Where  individual  suretiM  are  involved,  a  completed 
Affidavrt  of  Individual  Surety  (Standard  Form  28)  ♦oreadj 
individual  surety.  sha«  accompany  the  bond.  The  Goysffiinant 
may  require  the  surety  to  furnish  additional  substantiating 
information  concerning  their  financial  capability. 


4. 


Corporations  executing  the  bond  shall  affix  their  corporata 
Indhnduals  shall  execute  the  bond  opposite  the  word 
"Corporata  Seal*,  and  shal  affix  an  adhesive  seal  if  executed  m 
IMaine.  New  Hampshire,  or  any  other  jurisdiction  requmng 
adhaaive  i 


5.   Type  the  neme  end  title  of  each  person  signing  this  bond  in 
the  space  provided. 


STANOARO  FORM  26A  (REV.iasS)  BACK 
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14.  Section  53.301-28  is  revised  to  read  as  follows: 
53.301-28    Affidavit  of  Individual  Surety. 


AFRDAVIT  OF  INDIVIDUAL  SURETY 

(Sm  kumcOom  OH  nvmml 


0MB  No.:    9000O001 


wpottino  burd««»  for  ttiis  eolwtian  of  infotmtlow  io  oMiinMod  to  avwna  3  houn  Mr  ntaeimm  inehMCM.  m..  «—  .-.  _;„.;__  • 


mv^clWt  eoaM»ior«  of  MarmMian,  mdudrng  •JggMtion*  for  rSdudng 
STATE  OF 


:  burdoa  n,  *.  FAR  S.««.rii  ,M>m,:  %Sr£X£;«,S^^ 


COUNTY  OF 


ss. 


bttow, .  ttwt  there  iK  w  iSSStiSSroni  /eSto  oTSSiTtSSiti^  'oSS22M  S!  !IS?'SL2L!?'~^  incloded  «^tt»  assets  Sited 

t.NAME«qrstMUglt,lMtf/rHMarAM 


3.  TYPE  AND  DURATION  OF  OCCUPATION 


S.  NAME  AND  AOORESS  OF  MOMDUAL  SURETY  BROKER  USaAr^W" 
MiMitar.  SarMt  Ofy.  5«M>,  2IPCMW 


2.  HOME  ADDRESS  mkMi*«r.S»MtO!rK.5Mtik/WeMW 


■  NAME  AND  ADDRESS  OF  EMPLOYBI  or  Sii»«nwyb*WlwSMii;~ 


± 


6.  TEL0NONE  NUMaei 

HOME- 
BUSINESS  • 


7.THEFOaOW,.U..AIRUtRtPRES».IA,IONOFTHEASSET«IHAVEPt^ 


tpnpftv-  formmUl  vatm  iffinteh.  almpnoUt 


*  ttmun  tppnIiaU 


Ibl   AuMsollMrttunroalMlMaMlMcnKoM* 


umt*.  tt»»  dttati  t0  Hm  temw  account,  and  Much  cmtUha 


'•S^Sr^  ^  MORTGACES.  UPIS.  JUOGBIBITS.  OR  ANY  OTHER  BiCUMBRANCES  INVOtVWO  SUBJECT 


PAYABIE. 


ASSETS  MCLUOMG  REAL  ESTATE  TAXES  DUE  AND  " 


'S^S^IoToF'^i^T'"""**^*-^ 


HAVE  aEB«Pia>GEOWITMIN  3  YEARS  PRIOR  TO  THE  DATE  of' 


10.  SIGNATURE 


DOCtlM6WTATK>liOFTMEIt£D0EDA88gTMU8TagATTAffM^;r 


"    •°*"**'*=**'™*CT  TO  *»«CH  THIS  AFFIDAVIT  RaATESfWRow" 


«.  DATE  OATH  ADMINISTERED 

DAY 


12.SUBSCWaEDAWDSWOIWITOBgOlgMEA8ro[I5wr 


MONTH 


YEAR 


C.NAME  AND  TITLE  OF  OFnOAlAOMWISTERiioaJTH 
frip>ar#fln0 


b.  CITY  AND  STATE  Kk  Mlmr  juriadkaHmU 


d.  SIGNATURE 


AUTHORIZED  FOR  LOCAL  REPRODUCTION 
^•Mous  adrtion  i«  not  uuM* 


■■MYCOItlMISSION 
EXPIRES 


Official 
Seal 


STANOARO  IKMM  28  (REV.  s/96) 

ftwcribod  by  QSA-FAR  (44  CFRI  S3.228(t) 


INSTRUCTIONS 

1.  Individual  sureties  on  bonds  executed  in  connection  with  Government  contracts,  shall  complete  and 
submrt  this  form  with  the  bond.  (See  48  CFR  28.203.  53.228(e).)  The  surety  shall  have  the  completed 
form  notarized. 

2.  No  corporation,  partnership,  or  other  unincorporated  associations  or  firms,  as  such,  are  acceptable  as 
individual  sureties.  Ukewise  members  of  a  partnership  are  not  acceptable  as  sureties  on  borids  whicn 
partnership  or  associations,  or  any  co-partner  or  member  thereof  is  the  principal  obligor.  However, 
stockholders  of  corporate  principals  are  acceptable  provided  (a)  their  qualifications  are  •na«P«»J«yJ  oj 
their  stockholdings  or  financial  interest  therein,  and  (b)  that  the  fact  is  expressed  in  the  "Jfwayrt  of 
justification.  An  individual  surety  will  not  include  any  financial  interest  in  assets  connected  with  tne 
principal  on  the  bond  which  this  affidavK  supports. 

3  United  States  citizenship  is  a  requirement  for  individual  sureties.  However,  only  a  permarjent  resident 
of  the  place  of  execution  of  the  contract  and  bond  is  required  for  individual  sureties  in  the  following 
locations  -  any  foreign  country;  the  Commonwealth  of  Puerto  Rico;  the  Virgin  Islands;  the  Canal  Zone; 
Guam;  or  any  other  territory  or  posssession  of  the  United  States. 

4  All  signatures  of  the  affidavit  submitted  must  be  originals.  Affidavits  bearing  reproduced  signatures 
are  not  acceptable.  An  authorized  person  shall  sign  the  bond.  Any  person  signing  in  a  representative 
capacity  (e.g.,  an  attorney-in-fact)  must  furnish  evidence  of  authority  if  that  representative  is  not  a 
member  of  firm,  partnership,  or  joint  venture,  or  an  officer  of  the  corporation  involved. 


Federal  Regigter/Vol.  63.  No.  243 /Friday.  December  18.  1998 /Rules  and  Regulations  70301 


V 


STANDARD  FOfMN  28  WEV.  6/96)  BACK 
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15.  Section  53.301-275  is  revised  to  read  as  follows: 
53.301-275    Reinsurance  Agreement  In  Favor  of  the  United  States. 


RBNSURANCE  AQREEMENT  IN  FAVOR  OF  THE  UNITED  STATES 

fSmC 


1.IMCCTWWTM0  COMPANY 


Z.  tCMSUNNQ  COMMNV* 


IS.  STATE  OF  MOMVOIMTiaN 


2A.  AMOUNT  OF  TMS  HESMIMANCC  III 


0A1E 


COMMNV  EXECUTES  TMS  ASSSMDir 


3A.lwcWPn0W0FS0WD/7ip»^,p^^,ir— .aiWW^tii 
mmttr.^m,  wmmmt.  me.,  ^ati^  mmt  »f  Omtmmmmm  atmmy  tt» 


3.  D6SCWFTI0N  OF  BOND 


aC  STATE  OF  SIOOIWOMATION 


m^mAI 


.  FENALSUMOFSONO 


SCOATEOFSOND 


aE-FMNOPAL* 


aO.SONONO. 


3F.  STATE  OF  SMONFOHATIOinr 


MaBEOMOfT: 


Owsct  MMtino  ConHMxy  >ias 

-  •^  name  Of  ttis  Rsinsurina 

'  ttM  Remsursnce'  tfis 


TB»MS  AND  CONOmONS: 

WWinQCompsr.ytotheUni5dsStM.         ^*"*^*'^*^  An«»« <»♦  ttM Reinsurane5*^5t8t is oiiSnoiSwiS^ 
TnenEFOHfc 

5*"«S««*«»npany  cowensnts  r 

SfSSnHl  ~?2**V  J""*"*"  "nd  i 
to  ttw  Unted  States  iiy  t»w  Direct  W 

wf«ent»»  default  IS  less  tl«sn%-Amour7Stt5?R5S^^  ^'n««  o*  this  Reinsurance' or  for  the  fu«  smoww  tJtKTfilMit 

WITNESS 

with  their  ^^MOtiv?iMmorat?  sui^  respectively,  have  caused  this  Aareement  to  be  sianMl  and  imanM.^ 

«npowered^!^on"?RS2?.SS^S^gJ5S^^  ^STtTO  aj%SSSilg'lTOSSi 


r.zaf-^jwrtKtjfc—/, 


*»2««SFoa  tocAt  iwwoocnow 


.  tlWfcMt  HM,M  — rf< 


ffHvi 


irekA^AiitZ^]^ 
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4.  DIRECT  VWttTiilO  CQMPAWY 


4A.0I.  SIGNATURE 


48.111  NAME  ANO  Tnu  ITw^l 


121.  ATTEST:    SIONATUME 


4a.(a.  NAME  ANO  TTTU  fTipMV 


Cofponit 
SmT 


B.  REMSUMNO  COMPANY 

SA.I1).  SMNATUNE 

W.  ATTEST:  SMNATUK 

Coipontt 

CS.(1|.  NAME  ANO  TITU  tTlftm 

n.UI.  NAME  ANO  TITLE  OtPMV 

SmI 

INSTRUCTIONS 


This  f  onn  is  to  bs  used  in 
undfwriting  Imitation  by 
Mtor  Act  Porformanco  and 
223.1 1(bM1).    If  iMs  forni  Is 
nainii»nf  a"  mav  ba  axwaaaad 


whaia  it  is  dasiiad  to  oovor  tha  axcass  of  a  Diract  WfMno  Company'a 

instaad  of  co-lnauranca  on  bonda  running  to  tha  IMtad  Stataa  aaoapt 

Paymam  Bonda.     Saa  FAR  (48  CFR)  2S.202-1  and  S3.228g)  and  31  CFR 

uaad  to  lainaura  a  bid  bond,  tha  "Panal  Sum  of  Bond"  and  "Amount  of  tNa 

aa  paicantaQa  of  tha  bid  piovidad  tha  actual  amounts  wM  not  axcaad  tha 


Exacuta  and  Ha  thia  fomi  aa  fblowra: 

Ofiginal  and  copiaa  (aa  apadfiad  by  tha  bond-approving  offiear).  aignad  and  taalad,  shal  accompany  tha  bond 
or  ba  fltod  within  tha  tima  pariod  ahown  in  tha  bid  or  propoaai. 


Ona  carbon  copy,  signad  and  aaalad.  aha!  accompany  tha  Diract  Writing  Company'a  quartaily  Schadula  of 
Excaaa  Rislcs  fitod  with  tha  Dapartmant  of  Traaaury. 

Othar  copiaa  may  ba  praparad  for  tha  uaa  of  tha  Diract  Writing  Company  and  Rainsuring  Company.    Each 
Rainsuring  Company  should  usa  a  saparata  form. 


\ 


STANOARO  KMM  27S  MEV.  i»«i  tACK 
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16.  Section  53.301-1416  is  revised  to  read  as  follows: 
53.301-1416    Payment  Bond  for  Other  than  Construction  Contracts. 


PAYMENT  BOND  FOR  OTHCfl  THAN 
CONSTRUCTION  CONTRACTS 


mnagtmafa 


TW 


OMB  NO.:9000-0046 


"— "P"™^.****;  '*■''*  M'"j"'!  ■'  '"'■'■iMWi't  •  "«lf«*!«"  *•  y"9«  2%  nrinulM  »w  mponm.  (ncMbia  ttM  tima  for  ravimitng  InsuucUem.  ■ttrtilnt  aidMIng  dM* 
gipwg^**  crfttUOT  o»  WnwwUn.  Intfcrffcig  iMWiillim  fr  w*wln»  Wg  fcui^iw,  W  Mw  FAW  ■■»■»«  OliVIW.  Fadmt  AeqSSlion  PMey  OlvWea  OtA.  WHl3n«Mn. 


FHMOPAL  a«fariiMiw  ■)•#  *iMtMM  aMMtf 


livminwt<iAimTMww«»j 

QmCNVMNML  Q  MMTNOMHr 

LJ  JOWT  VMTUHE  LJ  COWORATION 

SIAIkUfNUMUUlUN 


SUKTVOESI  MmwM  M«  J 


MIUJ0N»> 


PCNALSUM  OF  BONO 
TMOUSAMNST 


CONTHACT  DAT!       CONTRACT  NO. 


HUNONHNS) 


cBrrs 


^^J?^^  "^l^i!?*^."^""  ^?^  ""^^  I?  ?*  '***'  S«~  o*  America  (herainaftar  called  the  Government)  in  the  above 
gy?!-!y-../y  Pfmmt  of  the  penrt  turn,  we  Und  ouraelvea.  our  heka.  executors,  administrators,  and  successors,  Joindy  and 
!!r2lL-r?^!??L-**^  *'?!.5l!7*^"?  «»fP«'«««»  "ctlnB  ••  co-swatlas,  we.  the  Sureties,  bind  ourselves  in  such  sum  "iointly 
SSJ22TL.^J!S  !U!^^!SflJ!i'JZ  ^JiSF^^J*^^:'*"!^  *^^^  <"  ■**«*»  ■B«*~*  any  or  ai  of  us.  For  al  other 
S2Sr^i!SL2^?BiS2!MJS^iE?Z2:^J^  **  *?  5?y™^  of  the  sum  shown  opposite  the  name  of  the 

surety,  it  no  imit  of  iabtfty  ia  indteatad,  the  Imit  of  labMty  ia  the  ful  amount  of  the  penal  sum. 

CONOITKmS: 


The  Principal  has  entered  into  the  contract 
THEREFORE: 


identified  ebove. 


tfi^pSSiSSr^.  2^KSiSl!!J''*'«"^J5^^  *»  ■"  «*"<**  (cWmants)  having  a  contract  relationship  with 

^Jr^rSZ^iKlTS^^^l^SZ:^^^  '^I2S!li*  ''S?*!!S?  ^'  "****^  or  both  in  die  prosecution  of  the  work  provided  for  in  the 
contract  identified  above  and  any  duly  autfrarind  modificationa  thereof.  Notice  of  ttiose  modificetions  to  ttie  Suretylies)  are  weived. 

.  2!nIl!!^'?S!!L2S£*!!5li?^  'HH^!^  *^  '"'i*  "  *•  '"^'"^  <*«?•  "<>«  prompdy  make  payments  to  sH  persons  (claimanto)  having 
S,?^S52J?S£S2S5  Jl2L*!  "212?^  •*  ■  subcontractor  of  tfw  Principal  for  furnishing  labor,  material  or  botit  in  tiw  prosecution  S 
ti^  uS  UbL^!!^^2fS^'  „^J22!lS^?!!lJ5!2:?7  "^  "JSJS  !l!lL?"*??J*  •xpJ'-tion  of  mnety  (90)  deys  after  ttie  date  of  which 
rtZ  «!l.^J!r!fS?!IT*T^'22!^'T'*'^'  ''*•  ■  *2?  '•«*^  •'  «'*'^  ■S"'™*  ^  principal  and  Surety<ies)  on  ttiis  bond  f or 
ttie  sum  or  sums  juatiy  due.  The  claimant,  however,  may  not  bring  a  auit  or  any  action  • 

ni«J.^}9e!!'^S!J'S^^^''!S!SL^jr'  *^'!!T'±f^^°^f^  ""^  *•  P^ndpal.  had  given  written  notice  to  ttie  Principal  wittiin 
32*  H^JS^-^^  ^a^^^aH'^J^  perfonned  die  last  of  ttie  work  or  labor,  or  furnished  or  supplied  ttte  last  of  ttie  materials  for 
™rt2i^,^!r\.^JES!i-  ^*^J!^  *•  *?  **^  with  substantial  accuracy  ttie  amount  claimed  and  ttie  neme  of  ttie  party  to  whom  ttie 
I2!!!2ilt!^L!2SiT*  °'>!2S??*'  "L  '"  *''*^  «»  work  or  labor  was  done  or  perfomied.  Such  notice  shaN  be  served  by  mailing 
mH!S^J2L!2!!!T^  2L'T55!1?^'/^**^  P»«P«W.  «  an  envelope  addrassad  to  ttie  Principal  at  any  place  where  an  office  is 
^^S^l^T2!!^ZJ^  transaction  of  busawss,  or  served  m  any  manner  in  which  legal  process  is  served  in  ttie  state  in  which  ttie 
contract  is  being  perfonned.  save  that  such  service  need  not  be  mode  by  a  pubic  officer. 

iumJ^^Ii^IIll!i"5!?S?  Tli^*  ■^■/■°!l°'*^  ^.  **'*'.■?"  **•<*  claimant  did  or  perfonned  ttie  last  of  ttie  woric  or  labor,  or 
furrashed  or  suppled  ttie  last  of  the  matenals  for  which  the  auit  is  brought. 

axecmad^  JSTeiwhJilr"*'  ^****'  ''"**^  ''"^  '"  **  ******  ^  ****  ***  **"  contract,  or  any  part  ttiereof.  was  parfomwd  and 

WITNESS: 

The  Principal  and  Suraty(ies)  executed  ttiis  bid  bond  and  affixed  ttieir  seals  on  ttie  above  date. 


AUTHORIZED  FOR  UKAL  WPHOOUCnON 


STANDARD  FORM  1416  (HCV.  10-981 
Prwcribwl  by  OSA  •  FAR  (4S  CFRI  S3.228lm) 
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PMNOPAL                                                                                         1-  -- 

SIGNATURaS) 

1. 

2. 

s. 

ISmU 

Om* 

tSuan 

Corpontm 
Seal 

NAME(S»ft 
TITlBSt 

1. 

2. 

J. 

INDIVIDUAL  SUIIETY(KS) 

StGNATUNEIS) 

1. 

2.                                                                                                                    - 

NAMEISI* 

1. 

2.                                                                                                        

CORPORATE  SURETYflESI 

< 

MAMEft 
AOOHESS 

STATE  OF  etc. 

UAMUTYUMrr 

Corponta 
Smi 

HGNATURE{SI 

1. 

NAM«S>li 

rrw^m 

1. 

*• 

m 

NAME* 

AOONESS 

STATE  OF  eiC. 

UABUlTYUMrr 

• 

Corponf 
StI 

NGNATURECSI 

1. 

MAMEI8)* 
TITLEIS) 

1. 

\  ■                                                                               •         . 

INSTRUCTIONS 

1.  Thi«  form  w  authonzad  for  use  whan  payment  bonds  ere  required  under  FAR  (48  CFR)  28.103-3,  i.e.,  peyment  bonds  for  other  than 
construction  contrecu.  Any  deviation  from  this  form  wiN  require  the  written  approval  of  the  Administrator  of  General  Services. 

^•J^^J?*  ^  "^Ji  ^'f^J^^^J^'V*  ***•"  ®*  *•*  Principal  in  the  space  designated  'Principal-  on  the  face  of  the  fom..    An 
•V*??**^  "?!?"  •»«■  "8"  «»*  '»«'•  Any  person  signing  m  a  representative  capacity  (e.g..  en  ettomey-in-fect)  must  fivnish  evidence 
of  auUKNily  If  that  representativs  n  not  a  member  of  the  finii,  partnership,  or  joint  venture,  or  an  officer  of  the  corporation  invohwd. 

^l.^'LE^'^iJI^u*^  •'^"«*n«  *)•  *»«'  ■•  »uraties  must  appeer  on  the  Depertment  of  the  Treasury's  1st  of  approved  sureties  end  must 
act  within  the  bmitetion  listed  therein.    Where  more  than  one  corporete  surety  is  involved,  their  nemes  and  addresses  sheH  wpear  in 
the  spaces  (Surety  A.  Surety  B,  etc.)  headed  "CORPORATE  SURETY(IES)."    m  the  space  designed  'SURETYdES)"  on  the  f ece  of  the 
form,  insert  only  the  letter  identification  of  the  sureties. 

(b)  Where  individual  Sijreties  are  involved,  a  completed  Affidavit  of  Individual  Surety  (Standard  Form  28),  for  eech  individ-jal  surety. 
^  ^°"*?2y  *•*  ''°™*-    ^^  Government  may  require  the  surety  to  furnish  edditional  substantiating  infonnation  concerning  its 
financial  capability. 

4.  Corporations  executing  the  bond  shall  affix  their  corporate  seals.   Individuals  shaH  execute  the  bond  opposite  the  word  -Corporate 
Seal-;  end  shaH  affix  an  adheeive  seal  if  executed  in  Maine,  New  Hampshire,  or  any  otiier  jurisdiction  requiring  adhesive  seals. 

5.  Type  the  name  end  titie  of  each  person  signing  tttis  bond  in  the  space  provided. 

■  •                                                           . 

STANDARD  FORM  1416  (REV  io-9«i  BACK 

11  Doc.  98-33522  Filed  12-16-98;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Chapter  1 

Federal  Acquisition  Regulation;  Small 
Entity  Compliance  Guide 

AGENaES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 


and  National  Aeronautics  and  Space 

Administration  (NASA). 

ACTION:  Small  Entity  Compliance  Guide. 

SUMMARY:  This  document  is  issued 
imder  the  joint  authority  of  the 
Secretary  of  Defense,  the  Administrator 
of  General  Services  and  the 
Administrator  for  the  National 
Aeronautics  and  Space  Administration. 
This  Small  Entity  Compliance  Guide  has 
been  prepared  in  accordance  with 
Section  212  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (Public  Law  104-121).  It  consists 
of  a  siunmary  of  rules  appearing  in 

List  of  Rules  in  FAC  97-10 


Federal  Acquisition  Circular  (FAC)  97- 
09  which  amend  the  FAR.  The  rules 
marked  with  an  asterisk  (*)  are  those  for 
which  a  regulatory  flexibility  analysis 
has  been  prepared  in  accordance  with  5 
U.S.C.  604.  Further  information 
regarding  these  rules  may  be  obtained 
by  referring  to  FAC  97-10  which 
precedes  this  dociunent.  This  dociunent 
may  be  obtained  from  the  Internet  at 
http://www.amet.gov/far. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laurie  Duarte,  FAR  Secretariat,  (202) 
501-4225. 

SUPPLEMENTARY  INFORMATION: 


Item 


Subject 


FAR  case 


Analyst 


I 


II  .... 

III  ... 

IV  .. 

V  ... 

VI  .. 

VII  . 
VIII 
IX  .. 


Historically  Underutilized  Business  Zone  (HUBZone)  Empowenment  Contracting  Program  (In- 
terim). 

Limits  for  Indefinite-Ouantity  Contracts „ 

Office  of  Federal  Contract  Compliance  Programs  National  Pre-Award  Registry 

Limitation  on  Allowability  of  Compensation  for  Certain  Contractor  Personnel 

Contractor  Purchasing  System  Review  Exclusions _ 

Contract  Quality  Requirements „ 

Mandatory  Government  Source  Inspection* 

No-Cost  Value  Engineering  Change  Proposals* 

Evidence  of  Shipment  in  Electronic  Data  Interchange  Transactions 


97-307 

98-016 
98-607 
97-303 
97-016 
96-009 
97-027 
96-011 
97-011 


Moss 

DeStefano 

O'Neill 

Nelson 

Klein 

Klein 

Klein 

Klein 

h4elson 


Summaries  for  each  FAR  rule  follow. 
For  the  actual  revisions  and/or 
amendments  to  these  FAR  cases,  refer  to 
the  specific  item  niunber  and  subject  set 
forth  in  the  dociunents  following  these 
item  summaries. 

Federal  Acquisition  Circular  97-10 
amends  the  Federal  Acquisition 
Regulation  (FAR)  as  specified  below: 

Item  I — ^Historically  Undoiitilized 
Business  Zone  (HUBZone) 
Empowerment  Contracting  Program 

(FAR  Case  97-307] 

This  interim  rule  amends  FAR  Farts  5, 
6,  7,  8. 12, 13, 14,  15, 19.  26,  52.  and 
53  to  implement  the  Small  Business 
Administration  Historically 
Underutilized  Business  Zone 
(HUBZone)  Empowerment  Contracting 
Program.  The  purpose  of  the  program  is 
to  provide  Federal  contracting 
assistance  for  qualified  small  business 
concerns  located  in  historically 
underutilized  business  zones  in  an 
effort  to  increase  employment 
opportunities,  investment,  and 
economic  development  in  these  areas. 
The  program  provides  for  set-asides, 
sole  source  awards,  and  price  evaluation 
preferences  for  HUBZone  small  business 
concerns  and  estabUshes  goals  for 
awards  to  such  concerns. 


Item  n — Limits  for  Indefinite-Quantity 
Contracts 

(FAR  Case  98-016] 

This  final  rule  amends  FAR  16.504(a) 
to  clarify  that  maximiun  and  minimum 
limits  for  indefinite-quantity  contracts 
may  be  expressed  as  a  number  of  units 
or  dollar  value. 

Item  m— Office  of  Federal  Contract 
Compliance  Programs  National  Pre- 
Award  Registry 

[FAR  Case  98-607] 

This  final  rule  amends  FAR  part  22 
and  related  clauses  to  (1)  inform  the 
proouement  community  of  the 
availability  of  the  Department  of  Labor's 
Office  of  Federal  Contract  Compliance 
Programs  (OFCCP)  National  Pre-Award 
Registry  (Registry),  accessible  through 
the  Internet,  that  contains  contractor 
establishments  who  have  received  a 
preaward  clearance  within  the 
preceding  24  months,  and  the  option  to 
use  the  information  in  the  Registry  in 
lieu  of  submitting  a  written  request  for 
a  preaward  clearance;  and  (2) 
implement  revised  Department  of  Labor 
(DoL)  regulations  pertaining  to  equal 
employment  opportunity  and 
affirmative  action  requirements  for 
Federal  contractors  and  subcontractors. 


Iton  IV — ^Limitation  on  Allowability  of 
Compensation  for  Certain  Contractor 
Personnel 

[FAR  Case  97-303] 

The  interim  rule  published  as  Item 
Xm  of  FAC  97-04  is  converted  to  a  final 
rule  with  minor  clarifying  amendments 
at  FAR  31.205-6(p)(2).  The  rule 
implements  Section  808  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  1998  (Pub.  L.  105-85).  Section  808 
limits  allowable  compensation  costs  for 
senior  executives  of  contractors  to  the 
benchmeuk  year  by  the  Administrator, 
Office  of  Federal  Procurement  Policy 
(OFPP).  The  benchmark  compensation 
amount  is  $340,650  for  contractor  fiscal 
year  1998,  and  subsequent  contractor 
fiscal  years,  unless  and  until  revised  by 
OFPP. 

Item  V — Contractor  Purchasing  System 
Review  Exclusions 

[FAR  Case  97-016] 

This  final  rule  amends  FAR  44.302 
and  44.303  to  exclude  competitively 
awarded  firm-fixed-price  and 
competitively  awarded  fixed-price 
contracts  with  economic  price 
adjustment,  and  sales  of  commercial 
items  pursuant  to  FAR  part  12,  from  the 
dollar  amoimt  used  to  determine  if  a 
contractor's  level  of  sales  to  the 
Government  warrants  the  conduct  of  a 
CPSR;  and  to  exclude  subcontracts 
awarded  by  a  contractor  exclusively  in 
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support  of  Government  contracts  that 
are  competitively  awarded  firm-fixed- 
price,  competitively  awarded  fixed- 
price  with  economic  price  adjustment, 
or  awarded  for  commercial  items 
pursuant  to  FAR  part  12,  fi-om 
evaluation  during  a  CPSR. 

Item  VI— Contract  Quality 
Requirements 

(FAR  Case  96-009] 

This  final  rule  amends  FAR  46.202- 
4. 46.311,  and  52.246-11  to  replace 
references  to  Government  specifications 
with  references  to  commercial  quality 
standards  as  examples  of  higher-level 
contract  quality  requirements;  to  require 
the  contracting  officer  to  indicate  in  the 
solicitation  which  higher-level  quality 
standards  will  satisfy  the  Government's 
requirement;  and,  if  more  than  one 
standard  is  listed  in  the  solicitation,  to 
require  the  offeror  to  indicate  its 
selection  by  checking  a  block. 


Item  Vn — ^Mandatory  Government 
Source  Inspection 

(FAR  Case  97-027) 

This  final  rule  amends  FAR  46.402  to 
facilitate  the  elimination  of  unnecessary 
requirements  for  Government  contract 
quality  assurance  at  soiurce.  This  rule 
deletes  the  mandatory  requirements  for 
Government  contract  quality  assurance 
at  soiux»  on  all  contracts  that  include  a 
higher-level  contract  quaUty 
requirement,  and  for  supplies  requiring 
inspection  that  are  destined  for  overseas 
shipment. 

Item  Vm — ^No-Cost  Value  Engineering 
Change  Proposals 

(FAR  Case  96-011] 

The  interim  rule  published  as  Item  X 
of  FAC  97-05  is  converted  to  a  final  rule 
without  change.  TTie  rule  revises  FAR 
48.104-3  to  clarify  that  no-cost  value 
engineering  change  proposals  (VECFs) 
may  be  used  when,  in  the  contracting 


officer's  judgment,  reliance  on  other 
VECP  approaches  likely  would  not  be 
more  cost-effective,  and  the  no-cost 
settlement  would  provide  adequate 
consideration  to  the  Government. 

Item  DC— Evidence  of  Shipment  in 
Electronic  Data  Interchange  (EDI) 
Transactions 

(FAR  Case  97-011] 

This  final  rule  revises  the  clause  at 
FAR  52.247-48  to  facilitate  the  use  of 
electronic  data  interchange  (EDI) 
transactions  and  to  streamline  the 
pa)mient  process  when  supplies  are 
purchased  on  a  free  on  board  (f.o.b.) 
destination  basis  with  inspection  and 
acceptance  at  origin. 

Dated:  December  14, 1998. 

Ralph  DeStc&no. 

Acting  Director,  Federal  Acquisition  Policy 
Division. 

(FR  Doc  98-33523  Filed  12-16-98;  8:45  am) 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  DECEMBER  18, 
1998 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Egg  Products  Inspection  Act: 

Technical  amendments; 

published  12-17-98 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 

(FAR): 

No-cost  value  engineering 
change  proposals: 
published  12-18-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  ar)d 
promulgation;  various 
States: 

South  Dakota;  published  10- 
19-98 

Pesticides;  tolerances  In  food, 
anintal  feeds,  and  raw 
agricultural  commodities: 
Harpin;  published  12-18-98 
Tebufenozkle;  published  12- 
18-98 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisitkin  Regulatkxi 
(FAR): 
No-cost  value  engineering 

change  proposals; 

published  12-18-98 

GOVERNMENT  ETHICS 
OFFICE 

Executive  Branch  financial 
disctosure,  qualified  trusts, 
and  certificates  of 
dnrestiture: 

Technnal  amendments; 
published  12-18-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Administrative  practice  and 
procedure: 
Internal  review  of  agency 

decisions;  published  11- 

18-98 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Aoquisitkm  Regulatkm 
(FAR): 


No-cost  value  engineering 
change  proposals; 
published  12-18-98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Adminlstratkx) 

AioMorthiness  directives: 
Airbus;  published  12-3-98 
AUiedSignal,  Inc.;  put>lished 

12-3-98 
Cessna;  published  12-3-98 
Domier;  published  11-13-98 
Hamilton  Standard; 

published  12-3-98 
Industrie  Aeronautche  E 

Meccank:he;  published  11- 

16-98 
Raytheon;  published  11-13- 

98 
Stemme  GmbH  &  Co.  KG; 

published  11-25-98 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Insurer  reporting  requirements: 
Insurers  required  to  file 
reports:  list;  published  12- 
18-98 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Practk»  and  administration: 
Tax-qualified  retirement 
plans;  eligible  roltover 
distributkKis;  notne, 
consent,  and  electkm 
requirements;  put)lished 
12-18-98 

Procedure  and  administratkm: 
Abatement  of  interest; 
Unreasonable  errors  or 
delays  by  an  IRS  officer 
or  emptoyee;  published 
12-18-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Mariceting 
Service 

Federal  Seed  Act: 
Noxious-weed  seeds; 
prohibitkMi  of  shipment  of 
agricultural  and  vegetable 
seeds  containing  them; 
comments  due  by  12-21- 
98;  published  10-20-98 
Raisins  produced  from  grapes 
grown  in — 

California;  comments  due  by 
12-22-98;  published  10- 
23-98 
Table  grapes  (European  or 
vinifera  type);  grade 
standards;  comments  due 
by  12-21-98;  published  10- 
21-98 


AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 
domestk:: 

Mexk:an  fruit  fly;  comments 
due  by  12-21-98; 
published  10-22-98 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservatk>n  and 
maruigement: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone- 
Bering  Sea  and  Aleutian 
Islands  groundfish  et 
al.;  comments  due  by 
12-21-98;  pubNshed  10- 
22-98 
Pacific  halibut  and  red 
king  crab;  comments 
due  by  12-24-98; 
published  11-25-98 
Caribbean,  Gulf,  and  South 
Atlantic  fisheries — 
Gulf  of  Mexico  reef  fish; 
comments  due  by  12- 
18-98;  published  11-18- 
98 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Practice  and  procedure: 
OfWhe-record 
communications; 
comments  due  by  12-24- 
98;  published  9-25-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  poHutants,  hazardous: 
national  emission  standards: 

Nutritional  yeast 
manufacturing  facilities; 
comments  due  by  12-18- 
98;  published  10-19-98 
Air  programs: 
Stratospheric  ozone 
protectkHi — 

Essential-use  allowances; 
1999  alkx^atkm; 
comments  due  by  12- 
21-98;  published  11-20- 
98 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Alabama;  comments  due  by 
12-18-98;  published  11- 
18-98 
IIBnois;  comments  due  by 
12-23-98;  published  11- 
23-98 
Air  programs;  State  authority 
delegatkxis: 

Arizona;  comments  due  by 
12-18-98;  published  11- 
1848 


Mktngan;  comments  due  by 
12-23-98;  published  11- 
23-98 
Air  quality  implementatkm 
plans;  approval  and 
promulgation;  various 
States: 

Washington;  comments  due 
by  12-21-98;  published 
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23-98;  published  12-9- 
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12-24-98;  published  11-9- 

98 
Bomt>ardier;  comments  due 
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Presidential  Determination  No.  99-8  of  December  8,  1998 

Assistance  Program  for  the  New  Independent  States  of  the 
Former  Soviet  Union 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  Section  517(b}  in  Title  V  of  the  Foreign  Operations,  Export 
Financing,  and  Related  Programs  Appropriations  Act,  1999  (Public  Law  105- 
277),  I  hereby  determine  that  it  is  in  the  national  security  interest  of  the 
United  States  to  make  available  funds  appropriated  under  the  heading 
"Assistance  for  the  New  Independent  States  of  the  Former  Soviet  Union*' 
in  Title  II  of  that  Act  without  regard  to  the  restriction  in  that  section. 

You  are  authorized  and  directed  to  notify  the  Congress  of  this  determination 
and  to  arrange  for  its  publication  in  the  Federal  Register. 


OOTAJ^-UUOA  ^5\VMiC^^ 


THE  WHITE  HOUSE, 
Washington,  December  8,  1998. 
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>FFICE  OF  MANAGEMENT  AND 
lUDGET 

9  CFR  Part  1310 

isting  of  OMB  Circulars 

i  iQENCY:  Office  of  Management  and 
ludget,  Executive  Office  of  the 
'resident. 

I  cnOH:  Amendment  to  listing  of  OMB 
I  liiculars. 


I  UMMARY:  The  Office  of  Management 

I  nd  Budget  (OMB)  provides  poUcy 
uidance  to  agencies  through  the 
ssuance  of  OMB  circulars.  OMB  is 

1  ipdating  the  list  of  circulars  that  are  in 

I  ffect. 

I  lATES:  Effective  December  21, 1998. 

I  OR  FURTHER  INFORMATION  CONTACT: 
;  ;teve  Aitken,  OMB  Office  of  General 
(  k)unsel,  at  (202)  395-5044. 

i  lUPPLEMENTARY  INFORMATION:  In 
( arrying  out  its  responsibilities,  the 
I  )ffice  of  Management  and  Budget  issues 
>olicy  guidance  to  Federal  agencies  to 
iromote  efficiency  and  imiformity  in 
k)vemment  activities.  This  poUcy 
guidance  is  normally  in  the  form  of 
irculars. 

In  1979,  OMB  published  at  5  CFR  Part 
310  a  list  of  OMB  circulars  that  were 
n  effect  as  of  July  1, 1979.  OMB  is 
1  ipdating  the  list  of  circulars  in  Part 
i310,  to  reflect  the  issuance  of 
I  idditional  circulars  and  the  rescission 
I  »f  former  circulars  during  the 
ntervening  years.  See,  e.g.,  56  FR  49824 
October  1, 1991)  (notice  regarding 
:  escission  of  11  circulars).  As  indicated 
:  n  the  updated  list,  there  are  29  circulars 
n  effect  as  of  December  1, 1998.  In 
i  iddition,  Part  1310  has  been  updated  to 
]  eflect  the  fact  that  OMB  no  longer  uses 
'  'Federal  Management  Circulars." 


List  of  Subjects  in  5  CFR  Part  1310 

Government  publications. 
Robert  G.  Daraus, 
Genera]  Counsel. 

5  CFR  Part  1310  is  revised  to  read  as 
follows: 

PART  1310-OMB  CIRCULARS 

Sec. 

1310.1    Policy  guidelines. 
1310.3    Availability  of  circulars. 
1310.5    List  of  current  circulars. 
Authority:  31  U.S.C.  501-06. 

11301.1    Policy  guldellnM. 

In  carrying  out  its  responsibilities,  the 
Office  of  Management  and  Budget  issues 
policy  guideUnes  to  Federal  agencies  to 
promote  efficiency  and  uniformity  in 
Government  activities.  These  guidelines 
are  normally  in  the  form  of  circulars. 

f  1310.3    Availability  of  circulars. 

Copies  of  individual  circulars  are 
available  at  OMB's  Internet  home  page; 
you  may  access  them  at  http:/ 
www.whitehouse.gov/WH/EOP/omb. 
Copies  are  also  available  from  the  EOP 
Publications  Office,  725  17th  Street  NW, 
Room  2200,  Washington,  D.C.  20503; 
(202)  395-7332.  Selected  circulars  are 
also  available  through  fax-on-demand, 
by  calling  (202)  395-9068. 

f  1310.5    List  of  current  circulars. 
The  following  list  includes  all 
circulars  in  efiiect  as  of  December  1, 
1998. 

No.  and  Title 

A-1 — "System  of  Qrculars  and 

Bulletins  to  Executive  Departments 

and  Establishments" 
A-11 — "Preparation  and  Submission  of 

Budget  Estimates"  (Part  1) 
"Preparation  and  Submission  of 

Strategic  Plans  and  Annual 

Performance  Plans"  (Part  2) 
"Planning,  Budgeting,  and 

Acquisition  of  Capital  Assets"  (Part 

3) 
"Capital  Programming  Guide" 

(Supplement  to  Part  3) 
A-16 — "Coordination  of  Surveying, 

Mapping,  and  Related  Spatial  Data 

Activities" 
A-19 — "Legislative  Coordination  and 

Clearance" 
A-21 — "Cost  Principles  for  Educational 

Institutions" 


A-25— "User  Charges" 

A-34 — "Instructions  on  Budget 
Execution" 

A— 45 — "Rental  and  Construction  of 
Government  Quarters" 

A-50— "Audit  Followup" 

A-76 — "Performance  of  Commercial 
Activities" 

A-67 — "Cost  Principles  for  State,  Local, 
and  Indian  Tribal  Governments" 

A-89 — "Federal  Domestic  Assistance 
Program  Information" 

A-94 — "Guidelines  and  Discount  Rates 
for  Benefit-Cost  Analysis  of  Federal 
Programs" 

A-97 — "Rules  and  regulations 
permitting  Federal  agencies  to 
provide  specialized  or  technical 
services  to  State  and  local  units  of 
government  under  Title  III  of  the 
Intergovernmental  Cooperation  Act 
of  1968" 

A-102 — "Grants  and  Cooperative 
Agreements  With  State  and  Local 
Governments" 

A-109 — "Major  System  Acquisitions" 

A-1 10 — "Uniform  Administrative 
Requirements  for  Grants  and 
Agreements  with  Institutions  of 
Higher  Education,  Hospitals,  and 
Other  Non-Profit  Organizations" 

A-1 19 — "Federal  Participation  in  the 
Development  and  Use  of  Voluntary 
Consensus  Standards  and  in 
Conformity  Assessment  Activities" 

A-122— "Cost  Principles  for  Non-Profit 
Organizations" 

A-1 23 — "Management  Accountability 
and  Control" 

A-125— "Prompt  Payment" 

A-1 26 — "Improving  the  Management 
and  Use  of  Government  Aircraft" 

A-127 — "Financial  Management 
Systems" 

A-1 29— "Policies  for  Federal  Credit 
Programs  and  Non-Tax  Receivables 

A-1 30 — "Management  of  Federal 

Information  Resources" 
A-131 — "Value  Engineering" 
A-133 — "Audits  of  States,  Local 

Governments,  and  Non-Profit 

Organizations" 
A-1 34 — "Financial  Accounting 

Principles  and  Standards" 
A-135 — "Management  of  Federal 

Advisory  Committees" 

IFR  Doc.  98-33677  Filed  12-:' 8-98;  8:45  am) 
BILLINO  COOC  3110-ei-r 
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DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Part  400 

General  Administrative  Regulations; 
Interpretations  of  Statutory  and 
Regulatory  Provisions 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Interim  rule  with  Emergency 
Agency  Inforrnation  Collection  Under 
Review  by  tKe  Office  of  Management 
and  Budget  (0MB). 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  amends  the  General 
Administrative  Regulations,  by  adding  a 
new  subpart  X  to  implement  the 
statutory  mandates  of  section  533  of  the 
Agricultural  Research,  Extension,  and 
Education  Reform  Act  of  1998  (1998 
Research  Act).  The  intended  effect  of 
this  interim  rule  is  to  provide 
procedures  for  responding  to  requests 
for  final  agency  interpretations 
regarding  any  provision  of  the  Federal 
Crop  Insurance  Act  (Act)  or  any 
regulation  promulgated  thereunder. 
DATES:  This  rule  is  effective  December 
21, 1998.  Written  comments  and 
opinions  on  this  rule  will  be  accepted 
until  the  close  of  business  February  19, 
1999  and  will  be  considered  when  the 
rule  is  to  be  made  final. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  to 
Marian  Jenkins,  Assistant  Deputy 
Administrator  for  Regional  Service 
Offices,  Federal  Crop  Insurance 
Corporation,  United  States  Department 
of  Agricuhure.  Stop  Code  0805, 1400 
Independence  Avenue,  SW, 
Washington,  D.C.  20250-0805.  A  copy 
of  each  response  will  be  available  for 
pubUc  inspection  and  copying  from  8:00 
a.m.  to  4:30  p.m.,  EST,  Monday  through 
Friday,  except  holidays,  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marian  Jenkins,  at  the  above  stated 
address,  telephone  (202)  720-5290. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
not  significant  for  the  purposes  of 
Executive  Order  12866  and.  therefore, 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

Paperwork  Reduction  Act  of  1995 

In  accordance  with  section  3507  (j)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et.  seq.),  the  information 
collection  and  recordkeeping 
requirements  included  in  this  interim 


rule  have  been  submitted  for  emergency 
approval  to  the  Office  of  Management 
and  Budget  (OMB).  OMB  has  assigned 

control  number  0563- to  the 

information  collection  and 
recordkeeping  requirements. 
Notwithstanding  any  other  provision  of 
the  law,  no  person  is  required  to  comply 
with  a  collection  of  information,  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act.  unless  that  collection 
information  displays  a  currently  valid     • 
OMB  Control  Number.  Please  send  your 
written  comments  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Attention:  Desk  Officer  for  FCIC, 
Washington,  DC  20503.  Please  state 
your  comments  refer  to  Subpart  X — 
Interpretations  of  Statutory  and 
Regulatory  Provisions.  Please  send  a 
copy  of  your  comments  to  (1)  USDA- 
RMA,  702  West  Pitt  Street,  Suite  5, 
Bedford,  PA  15522  and  (2)  Clearance 
Officer,  OIRM,  USDA,  room  404-w, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC  20250. 

The  paperwork  associated  with  the 
subpart  x — Interpretations  of  Statutory 
and  Regulatory  Provisions  will  be  a 
request  for  final  agency  determination 
imder  this  subpart.  We  are  soliciting 
comments  fi-om  the  public  concerning 
our  proposed  information  collection  and 
recordkeeping  requirements.  We  need 
this  outside  input  to  help  us  accomplish 
the  following: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  oiu- 
agency's  functions,  including  whether 
the  information  will  have  practical 
utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assiunptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond  (such  as  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  responses). 

Title:  Subpart  X — Interpretations  of 
Statutory  and  Regulatory  Provisions. 

OMB  Number:  0563— New. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  30  minutes  per 
response. 

Respondents:  Insiu-ance  providers, 
trade  associations,  grower  groups  and 
agricultural  producers. 


Estimated  Number  of  Respondents: 
156. 

Estimated  Number  of  Responses  per 
Respondent:  3.5. 

Estimated  Total  Annual  Burden  on 
Respondents:  78. 

Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  title  II  of  UMRA)  for  State, 
local,  and  tribal  governments  or  the 
private  sector.  Therefore,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  UMRA. 

Executive  Order  12612 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  effect  on  States  or  their  political 
subdivisions  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  regulation  does  not  require  any 
more  action  on  the  part  of  the  small 
entities  than  is  required  on  the  part  of 
large  entities.  Therefore,  this  action  is 
determined  to  be  exempt  fi-om  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605),  and  no  Regulatory 
Flexibility  Analysis  was  prepared. 

Federal  Assistance  Program 

This  program  is  Hsted  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115.  June  24,  1983. 

Executive  Order  12988 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988 
on  civil  justice  reform.  The  provisions 
of  this  rule  will  not  have  a  retroactive 
effect.  The  provisions  of  this  rule  will 
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ireempt  State  and  local  laws  to  the 
ent  such  State  and  local  laws  are 

.consistent  herewith.  The 
idministrative  appeal  provisions 
ublished  at  7  CFR  part  11  must  be 
ixhausted  before  any  action  for  judicial 

view  of  any  determination  made  by 
OC  may  be  brought. 

vironmental  Evaluation 

This  action  is  not  expected  to  have  a 
i  ignificant  economic  impact  on  the 
quality  of  the  human  environment, 
health,  and  safety.  Therefore,  neither  an 
^vironmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
1  leaded. 

lackground 

The  1998  Research  Act,  enacted  Jime 
(3, 1998,  amended  the  Act  to  require 
^QC  to  establish  procedures  under 
vhich  FCIC  will  provide  a  final  agency 
I  letermination  in  response  to  an  inquiry 
:  egarding  the  interpretation  of  any 
)rovision  of  the  Act  or  any  regulation 
iromulgated  thereunder.  Since  these 
irocedures  are  required  by  statute,  it  is 
mpractical  and  contrary  to  the  pubUc 
nterest  to  publish  this  rule  for  notice 
md  comment  prior  to  making  the  rule 
tffective.  However,  comments  are 
Kjlidted  for  60  days  after  the  date  of 
mbUcation  in  the  Federal  Register  and 
vill  be  considered  by  FCIC  before  this 
■ule  is  made  final. 

Jst  of  Sub|ects  in  7  CFR  Part  400 

Administrative  practice  and 
)rocedure 

hterim  Rule 

Accordingly,  as  set  forth  in  the 
>reamble,  the  Federal  Crop  Insurance 
Corporation  hereby  adds  a  new  subpart 
K  to  7  CFR  part  400  to  read  as  follows: 

>ART  400— GENERAL 
ADMINISTRATIVE  REGULATIONS 

Bubpart  X— InHrprftlona  of  Statutory  and 
togulatory  Proviaions 

;ec. 

100.765  Basis  and  applicability. 

100.766  Definitions. 

100.767  Requester  obligations. 

100.768  FQC  obligations. 
Authority:  7  U.S.C.  1506(1),  1506(p). 

Subpart  X— Interpretations  of  Statutory 
and  Regulatory  Provisions 

|40a766    Basis  and  applicability. 

(a)  The  regulations  contained  in  this 
tubpart  prescribe  the  rules  and  criteria 
jfor  obtaining  a  final  agency 
determination  of  the  interpretation  of 
any  provision  of  the  Act  or  the 
regulations  promulgated  thereunder. 


(b)  This  subpart  is  appUcable  to  all 
regulations  that  were  in  effect  for  the 
1995  and  subsequent  crop  years. 

(c)  All  final  agency  determinations 
issued  by  FCIC,  and  published  in 
accordance  with  §  400.768(f ),  will  be 
binding  on  all  participants  in  the 
Federal  crop  insurance  program. 

f40a766    Daflnitions. 

Act.  The  Federal  Crop  Insurance  Act, 
7  U.S.C.  1501  et  seq. 

FCIC.  The  Federal  Crop  Insurance 
Corporation,  a  wholly  owned 
government  corporation  within  the 
United  States  Department  of 
Agriculture. 

Participant.  Any  appUcant  for  crop 
insiuance,  a  producer  with  a  valid  crop 
insiuance  policy,  or  a  private  insurance 
company  with  a  reinsurance  agreement 
with  FCIC  or  their  agents,  loss  adjusters, 
employees  or  contractors. 

Regulations.  All  provisions  contained 
in  7  CFR  chapter  IV. 

f  400.767    Raquastar  oMIgationa. 

(a)  All  requests  for  a  final  agency 
determination  under  this  subpart  must: 

(1)  Be  submitted,  in  writing  by 
certified  mail  to  the  Associate 
Administrator,  Risk  Management 
Agency,  United  States  Department  of 
Agriculture,  Stop  Code  0801, 1400 
Independence  Avenue,  SW, 
Washington.  DC  20250-0801,  faximile 
at  (202)  690-5879  or  by  electronic  mail 
at  RMA533®wdc.fsa.usdagov; 

(2)  State  that  it  is  being  submitted 
imder  section  506(s)  of  the  Act; 

(3)  Identify  and  quote  the  specific 
provision  in  thb  Act  or  regulations  for 
which  a  final  agency  determination  is 
requested; 

(4)  State  the  crop  year  for  which  the 
interpretation  is  sought; 

(5)  State  the  name,  address,  and 
telephone  number  of  a  contact  person 
affiliated  with  the  request;  and 

(6)  Contain  the  requester's  detailed 
interpretation  of  the  regulation. 

(b)  The  requestor  must  advise  FCIC  if 
the  request  for  a  final  agency 
determination  will  be  used  in  a  lawsuit 
or  the  settlement  of  a  claim. 

(c)  Each  request  for  final  agency 
determination  under  this  subpart  must 
contain  no  more  than  one  request  for  an 
agency  interpretation. 

f40a768    FCIC  oMIgationa. 

(a)  FCIC  will  not  interpret  any  specific 
factual  situation  or  case,  such  as  actions 
of  any  participant  under  the  terms  of  a 
poUcy  or  any  reinsurance  agreement. 

(b)  If,  in  the  sole  judgement  of  FCIC, 
the  request  is  unclear,  ambiguous,  or 
incomplete,  FQC  will  not  provide  an 
interpretation,  but  will  notify  the 


requester  that  the  request  is  unclear, 
ambiguous  or  incomplete,  within  30 
days  of  such  request. 

(c)  FCIC  will  provide  a  final 
determination  of  the  interpretation  to  a 
request  that  meets  all  the  conditions 
stated  herein  to  the  requester  in  writing, 
and  at  FQC's  discretion  in  the  format  in 
which  it  was  received,  within  90  days 
of  the  date  of  receipt  by  FCIC. 

(d)  If  a  requestor  is  notified  that  a 
request  is  unclear,  ambiguous  or 
incomplete  under  section  400.768(b), 
the  time  to  respond  will  be  tolled  from 
the  date  FQC  notifies  the  requestor 
until  the  date  that  FQC  receives  a  clear, 
complete,  and  unambiguous  request. 

(e)  If  a  response  is  not  provided 
within  90  days,  the  requestor  may 
assume  the  interpretation  provided  is 
correct  for  the  applicable  crop  year. 

(f)  All  agency  final  determinations 
will  be  published  by  FQC  as  specially 
numbered  documents  on  the  RmA 
Internet  website. 

(g)  All  final  agency  determinations  are 
considered  matters  of  general 
applicability  that  are  not  appealable  to 
the  National  Appeals  Division.  Before 
obtaining  judicial  review  of  any  final 
agency  determination,  the  person  must 
obtain  an  administratively  final 
determination  from  the  Director  of  the 
National  Appeals  division  on  the  issue 
of  whether  the  final  agency 
determination  is  a  matter  of  general 
applicability. 

Signed  in  Washington,  D.C,  on  December 
15, 1998. 

KmuMth  D.  Ackannan, 
Manager,  Federal  Crop  Insurance 
Corporation. 

(PR  Doc  98-33746  Filed  12-16-98:  4:19  pm| 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

8  CFR  Parts  100. 101, 103. 204. 210. 
211. 216. 245. 247. 264. 290. 316.  338. 
and  341 

PNS  No.  1886-07I 

MN  111S-AF01 

Changing  the  Name  of  the  Allen 
Registration  Receipt  Card  to  the 
Permanent  Realdent  Card  (Form  1-651) 

agency:  Inunigration  and  Natiualization 
Service,  Justice. 
action:  Final  rule. 

SUMMARY:  This  rule  amends  the 
Immigration  and  Naturalization  Service 
(Service)  regulations  by  revising  the 
name  of  the  Form  1-551  from  "Alien 
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Registration  Receipt  Card"  to 
"Permanent  Resident  Card."  Although 
known  officially  as  the  "Alien 
Registration  receipt  Card,"  Form  1-551 
identifies  the  permanent  resident  status 
of  the  cardholder  and  is  often  referred 
to  as  the  "Permanent  Resident  Card." 
Renaming  the  card  the  "Permanent 
Resident  Card"  allows  the  Service  to 
offlcially  adopt  the  more  accurate  and 
convenient  usage.  To  facilitate  the  name 
change,  this  final  rule  allows  the  Service 
to  continue  using  both  valid  versions  of 
the  Form  1-551  (titled  "AHen 
Registration  Receipt  Card")  while  using 
and  referring  to  the  new  generation  of 
the  Form  1-551,  the  "Permanent 
Resident  Card."  This  is  a  change  in 
name  only  and  will  not  alter  any  policy 
or  procedures. 

DATES:  This  final  rule  is  effective 
January  20, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Valverde,  Program  Analyst, 
Adjudications  Division.  Residence  and 
Status,  Immigration  and  Naturalization 
Service,  Room  3214,  425  I  Street,  NW., 
Washington,  DC  20536,  telephone  (202) 
514-2763. 

SUPPLEMENTARY  INFORMATION: 


Background 

On  September  1, 1997,  the  Service 
began  using  the  integrated  Card 
production  System  (ICPS)  to  produce 
the  Permanent  Resident  Card, 
previously  known  as  the  Alien 
Registration  Receipt  Card  (ARC).  As  a 
result,  there  now  are  two  acceptable 
Forms  1-551  with  different  titles 
currently  in  use.  Both  of  these  forms 
with  different  titles  will  remain  valid 
until  the  ARC  cards  expire  or  are 
replaced. 

Why  Change  the  Name? 

The  Service  renamed  the  card  for 
convenience  and  usage.  The  Service 
issues  the  Form  1-551  card  as  evidence 
of  the  holding  of  status  as  a  permanent 
resident  by  a  qualified  noncitizen. 
Although  the  Form  1-551  is  known 
officially  as  the  "Alien  Registration 
Receipt  Card,"  it  also  is  referred  to  as 
the  "Permanent  Resident  Card."  The 
Service  renamed  the  card  to  conform  to 
this  more  accurate  usage. 

How  Will  the  8  CFR  be  Changed? 

This  rule  amends  the  8  CFR  by 
revising  the  term  "Alien  Registration 
Receipt  Card"  to  read  "Permanent 
Resident  Card"  where  appropriate.  This 
rule  does  not  affect  or  invalidate 
currently  valid  versions  of  the  Form  I- 
551,  nor  does  it  make  any  changes  in  the 
application  procedure  for  a  new  cared. 
Until  the  ARCs  are  replaced  or  expire. 


the  term  "Permanent  Resident  Card" 
will  also  mean  "Alien  Registration 
Receipt  Card." 

What  is  the  Service's  Justification  for 
Publishing  This  as  a  Final  Rule? 

The  Service's  implementation  of  this 
rule  as  a  final  rule  is  based  upon  the 
"good  cause"  exceptions  found  at  5 
U.S.C.  553(b)(A).  (B)  and  (d)(3).  The 
reason  for  this  determination  is  that  this 
rule  pertains  to  an  agency  practice  and 
does  not  affect  either  the  application  or 
adjudication  procedures.  It  is 
administrative  in  nature  and  only 
changes  the  name  of  the  Form  1-551. 

Regulatory  Flexibility  Act 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service,  in 
accordance  with  the  Regulatory 
FlexibiUty  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation  and,  by 
approving  it,  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  this  rule  only  changes  the  name 
of  Form  1-551  from  "Alien  Registration 
Receipt  Card"  to  "Permanent  Resident 
Card."  Current  cardholders  do  not  need 
to  replace  their  card  with  the  new  Form 
1-551  until  their  card  expires.  Moreover, 
all  currently  valid  Form  1-551  versions 
will  continue  to  satisfy  the  requirement 
for  a  document  under  list  "A"  of  the 
Employment  Verification  EUgibility 
Worksheet  (Form  1-9).  This  rule  does 
not  affect  small  entities  as  that  term  is 
defined  in  5  U.S.C.  601(6). 

Unfunded  Mandates  Reform  Act  of 
1995 

This  final  rule  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  luider  the  provisions 
of  the  Unfunded  Mandates  Act  of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

The  final  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 


Executive  Order  12866 

This  rule  is  not  considered  by  the 
Department  of  Justice,  Immigration  and 
Naturalization  Service  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  section  3(f), 
Regulatory  Planning  and  Review,  and 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  under 
section  6(a)(3)(A). 

Executive  Order  12988  Civil  Justice 
Reform 

This  final  rule  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

Executive  Order  1 261 2 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  powers  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  impfications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

List  of  Subjects 

8  CFR  Part  100 

Organization  of  functions 
(government  agencies). 

a  CFR  Part  101 

Immigration. 

8  CFR  Part  103 

Administrative  practice  and 
procedvire.  Authority  delegations 
(government  agencies).  Freedom  of 
information.  Privacy,  Reporting  and 
recordkeeping  requirements.  Surety 
bonds. 

8  CFR  Part  204 

Administrative  practice  and 
procediu«.  Immigration,  Reporting  and 
recordkeeping  requirements. 

8  CFR  Part  210 

Aliens,  Migrant  labor.  Reporting  and 
recordkeeping  requirements. 

8  CFR  Part  211 

Immigration,  Passports,  and  visas. 
Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  216 

Administrative  practice  and 
procedure.  Aliens. 

8  CFR  Part  245 

Aliens,  Immigration,  Reporting  and 
recordkeeping  requirements. 
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8  CFR  Part  247 

Administrative  practice  and 
procedure,  Aliens,  Immigration, 
Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  264 

Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  299 

Immigration,  Reporting  and 
recordkeeping  requirements. 

8  CFR  Part  316 

Qtizenship  and  natiualization. 
Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  338 

Citizenship  and  naturalization. 
Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  341 

Citizenship  and  naturalization. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  chapter  I  of  titie  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  100-STATEMENT  OF 
ORGANIZATION 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103;  8  CFR  part  2. 

1100.4    [Amended] 

2.  In  §  100.4,  paragraph  (c)(2) 
introductory  text  is  amended  in  the  fifth 
sentence  by  revising  the  phrase  "aUen 
registration  receipt  cards"  to  read 
"Permanent  Resident  Cards". 

PART  101— PRESUMPTION  OF 
LAWFUL  ADMISSION 

3.  The  authority  citation  for  part  101 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103,  8  CFR  part  2. 

S  101.4    [Amended] 

4.  Section  101.4  is  amended  by 
revising  the  phrase  "an  Alien 
Registration  Receipt  Card"  to  read  "a 
Permanent  Resident  Card". 

PART  103— POWERS  AND  DUTIES  OF 
SERVICE  OFFICERS;  AVAILABILITY 
OF  SERVJCE  RECORDS 

5.  The  authority  citation  for  part  103 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552.  552a;  8  U.S.C. 
1101, 1103, 1201, 1252  note,  1252b.  1304, 
1356,  31  U.S.C.  9701;  E.O.  12356,  47  FR 
14874, 15557,  3  CFR,  1982  Comp.,  p.  166;  8 
CFR  part  2. 


f  103.2    [Amended] 

6.  In  §  103.2,  paragraph  (b)(17)  is 
amended  in  the  second  sentence  by 
revising  the  phrase  "Alien  Registration 
Receipt  Cards"  to  read  "Permanent 
Resident  Cards". 

§103.21    [Amended] 

7.  In  §  103.21,  paragraph  (b)(1)  is 
amended  by  revising  the  phrase  "alien 
registration  receipt  card"  to  read 
"Permanent  Resident  Card". 

PART  204— IMMIGRANT  PETITIONS 

8.  The  authority  citation  for  part  204 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101, 1103, 1151, 1153, 
1154, 1182, 1186a.  1255;  8  CFR  part  2. 

§204.1    [Amended] 

9.  In  §  204.1,  paragraph  (g)(l)(vu)  is 
amended  in  the  first  sentence  by 
revising  the  phrase  "Alien  Registration 
Receipt  Card"  to  read  "Permanent 
Resident  Card". 

PART  210-SPECIAL  AGRICULTURAL 
WORKERS 

10.  The  authority  citation  for  part  210 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103, 1160, 8  CFR  part 
2. 

§2iai    [Amended] 

11.  In  §210.1.  paragraph  (b)  is 
amended  in  the  last  sentence  by  revising 
the  phrase  "Form  1-551  Alien 
Registration  Receipt  Card"  to  read 
"Form  1-551,  Permanent  Resident 
Card". 

§210.5    [Amended] 

12.  In  §  210.5.  paragraph  (b)(1)  is 
amended  in  the  first  sentence  by 
revising  the  phrase  "Alien  Registration 
Receipt  Card"  to  read  "Permanent 
Resident  Card". 

PART  211— DOCUMENTARY 
REQUIREMENTS:  IMMIGRANTS; 
WAIVERS 

13.  The  authority  citation  for  part  211 
continues  to  read  as  follows: 

Audiority:  8  U.S.C.  1101. 1103. 1181, 1182. 
1203. 1225, 1227;  8  CFR  part  2. 

§211,1    [Amended] 

14.  In  §  211.1,  paragraph  (a)(2)  is 
amended  by  revising  the  phrase  "Alien 
Registration  Receipt  Card"  to  read 
"Permanent  Resident  Card". 

15.  In  §  211.1,  paragraph  (a)(5)  is 
amended  by  revising  the  phrase  "AUen 
Registration  Receipt  Card"  to  read 
"Permanent  Resident  Card". 

16.  la  §  211.1,  paragraph  (b)(3)  is 
amended  in  the  second  sentence  by 


revising  the  phrase  "Alien  Registration 
Receipt  Card"  to  read  "Permanent 
Resident  Card". 

§211.5   [Amended] 

17.  In  §  211.5,  paragraph  (c)  is 
amended  in  the  last  sentence  by  revising 
the  phrase  "alien  registration  receipt 
card"  to  read  "Permanent  Resident 
Card". 

PART  21fr-CONDmONAL  BASIS  OF 
LAWFUL  PERMANENT  RESIDENCE 
STATUS 

18.  The  authority  citation  for  part  216 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101, 1103. 1154, 1184, 
1186a,  1186b.  and  8  CFR  part  2. 

§216.4    [Amended] 

19.  In  §216.4,  paragraph  (d)(1)  is 
amended  by  revising  the  phrase  "Alien 
Registration  Receipt  Card"  to  read 
"Permanent  Resident  Card"  wherever  it 
appears  in  this  paragraph. 

20.  In  §  216.4,  paragraph  (d)(2)  is 
amended  in  the  third  sentence  by 
revising  the  phrase  "Alien  Registration 
Receipt  Card"  to  read  "Permanent 
Resident  Card". 

§216.5    [Amended] 

21.  In  §  216.5,  paragraph  (f)  is 
amended  in  the  second  sentence  by 
revising  the  phrase  "Alien  Registration 
Receipt  Card"  to  read  "Permanent 
Resident  Card". 

§216.6    [Amended] 

22.  In  §216.6,  paragraph  (d)(1)  is 
amended  by  revising  the  phrase  "Alien 
Registration  Receipt  Card"  to  read 
"Permanent  Resident  Card"  whenever  it 
appears  in  this  paragraph. 

23.  In  §216.6,  paragraph  (d)(2)  is 
amended  in  the  third  sentence  by 
revising  the  phrase  "Alien  Registration 
Receipt  Card"  to  read  "Permanent 
Resident  Card". 

PART  245-ADJUSTMENT  OF  STATUS 
TO  THAT  OF  PERSON  ADMITTED  FOR 
PERMANENT  RESIDENCE 

24.  The  authority  citation  for  part  245 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101, 1103, 1182, 1255; 
8  CFR  part  2. 

§24&2    [Amended] 

25.  In  §  245.2,  paragraph  (b)  is 
amended  in  the  second  sentence  by 
revising  the  phrase  "Alien  Registration 
Receipt  Card"  to  read  "Permanent 
Resident  Card". 

PART  247— ADJUSTMENT  OF  STATUS 
OF  CERTAIN  RESIDENT  ALIENS 

26.  The  authority  .citation  for  part  247 
is  revised  to  read  as  follows: 
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Authority:  8  U.S.C.  1101.  1103,  and  1257. 

§247.14    [Amended] 

27.  Section  247.14  is  amended  by 
revising  the  phrase  "alien-registration 
receipt  card"  to  read  "Permanent 
Resident  Card". 

PART  264— REGISTRATION  AND 
FINGERPRINTING  OF  ALIENS  IN  THE 
UNITED  STATES 

28.  The  authority  citation  for  part  264 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103, 1201.  2101a, 
1301-1305. 

§264.1    [Amended] 

29.  In  §  264.1(b),  the  entry  for  the 
Form  1-551  is  amended  by  revising  the 


phrase  "Alien  Registration  Receipt 
Card"  to  read  "Permanent  Resident 
Card". 

§264.5    [Amended] 

30.  The  heading  for  §  264.5  is 
amended  by  revising  the  phrase  "Alien 
Registration  Card"  to  read  "Permanent 
Resident  Card". 

31.  In  §264.5,  paragraph  (b)  is 
amended  in  the  introductory  text  by 
revising  the  phrase  "alien  registration 
card"  to  read  "Permanent  Resident 
Card". 

32.  In  §  264.5.  paragraph  (c)(2)  is 
amended  by  revising  the  phrase  "alien 
registration  card"  to  read  "Permanent 
Resident  Card". 

33.  In  §264.5.  paragraph  (e)(l)(ii)  is 
amended  by  revising  the  phrase  "Alien 


Registration  Receipt  Card"  to  read 
"Permanent  Resident  Card". 

34.  In  §  264.5,  paragraph  (g)  is 
amended  in  the  last  sentence  by  revising 
the  phrase  "alien  registration  card"  to 
read  "Permanent  Resident  Card". 

PART  299— IMMIGRATION  FORMS 

35.  The  authority  citation  for  part  299 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101. 1103:  8  CFR  part 
2. 

36.  Section  299.1  is  amended  in  the 
table  by  revising  the  entry  for  the  Form 
"1-551"  to  read  as  follows: 

§299.1    Prescribed  forms. 


Form  No. 


Edition  date 


Title 


i-551 


05-01-97    Permanent  Resident  Card. 


PART  316— GENERAL 
REQUIREMENTS  FOR 
NATURALIZATION 

37.  The  authority  citation  for  part  316 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103, 1181. 1182, 1443, 
1447;  8  CFR  part  2. 

§316.4    [Amended] 

38.  In  §  316.4.  paragraph  (a)(2)  is 
amended  by  revising  the  phrase  "(Alien 
Registration  Receipt  Card)"  to  read 
"(Permanent  Resident  Card)". 

PART  338— CERTIFICATE  OF 
NATURALIZATION 

39.  The  authority  citation  for  part  338 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103.  1443. 

§338.3    [Amended] 

40.  Section  338.3  is  amended  in  the 
first  sentence  by  revising  the  phrase 
"alien  registration  receipt  card"  to  read 
"Permanent  Resident  Card". 

PART  341^CERTIFICATES  OF 
CITIZENSHIP 

41.  The  authority  citation  for  part  341 
continues  to  read  as  follows: 

Authority:  66  Stat.  173,  238,  254,  264.  as 
amended;  8  U.S.C.  1103, 1409(c),  1443, 1444, 
1448.  1452, 1455;  8  CFR  part  2. 

§341.4    [Amended] 

42.  Section  341.4  is  amended  by 
revising  the  phrase  "alien  registration 
receipt  cards  in  his  possession"  to  read 
"permanent  resident  cards  in  his  or  her 
possession". 


Dated:  August  7, 1998. 

Doris  Meissner, 

Commissioner.  Immigration  and 
Naturalization  Service. 

[FR  Doc.  98-33667  Filed  12-18-98;  8:45  am] 

BILLING  CODE  4410-10-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-NM-69-AD;  Amendment 
39-10954;  AD  98-26-13] 

RIN  2120-nAA64 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

AGENCY:  Federal  AviaUon 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  that  requires  a  one-time 
inspection  to  determine  the  material 
type  of  the  stop  support  fittings  of  the 
main  entry  doors.  This  AD  also  requires 
repetitive  visual  inspections  to  detect 
cracks  of  certain  stop  support  fittings  of 
the  main  entry  doors,  and  replacement 
of  any  cracked  stop  support  fitting  with 
a  certain  new  stop  support  fitting.  This 
amendment  is  prompted  by  reports  that 
stress  corrosion  cracking  was  found  on 
certain  stop  support  fittings  of  the  main 
entry  doors.  The  actions  specified  by 
this  AD  are  intended  to  detect  and 


correct  such  stress  corrosion  cracking, 
which  could  lead  to  failure  of  the  stop 
support  fittings.  Failure  of  the  stop 
support  fittings  could  result  in  loss  of  a 
main  entry  door  and  consequent  rapid 
decompression  of  the  airplane. 
DATES:  Effective  January  25. 1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  25, 
1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group.  P.O.  Box  3707.  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  EHrectorate.  Rules 
Docket.  1601  Lind  Avenue.  SW.. 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street,  NW..  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Breneman,  Aerospace  Engineer. 
Airframe  Branch,  ANM-120S.  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office.  1601  Lind 
Avenue.  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2776; 
fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  747  series  airplanes  was 
published  in  the  Federal  Register  on 
March  20. 1998  (63  FR  13566).  That 
action  proposed  to  require  a  one-time 
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ospection  to  determine  the  material 
<  ype  of  the  stop  support  fittings  of  the 
1  aain  entry  doors,  lliat  action  also 
>roposed  to  require  repetitive  visual 
nspections  to  detect  cracks  of  certain 
I  ;top  support  fittings  of  the  main  entry 
I  loors,  and  replacement  of  any  cracked 
1  itop  support  fitting  with  a  certain  new 
I  top  support  fitting. 

Interested  persons  have  been  aff'orded 
{ in  opportunity  to  participate  in  the 
:  naking  of  this  amendment.  Due 
I  :onsideration  has  been  given  to  the 
I  :omments  received. 

Support  for  the  Proposal 

Several  commenters  support  the 
iroposed  rule. 

Request  to  Include  a  Thrediold  for 
Initial  Inspection 

Two  commenters  request  that  the 
)roposed  compliance  time  for  the  initial 
ligh  frequency  eddy  ciurent  (HFEC) 
nspection  to  determine  the  material 
ype  of  the  stop  support  fittings  of  the 
nain  entry  doors  be  revised  fi-om  18 
nonths  after  the  effective  date  of  this 
\D,  as  stated  in  the  proposal,  to  6  years 
ifter  delivery  of  the  airplane  or  18 
months  after  the  effective  date  of  the 
fiD,  whichever  occurs  later.  One  of  the 
commenters  points  out  that  cracking  of 
the  fittings  has  been  attributed  to  stress 
corrosion  and  that,  when  corrosion 
prevention  is  performed  properly  (i.e., 
n  accordance  with  the  Corrosion 
'revention  and  Control  Program 
CPCP)],  the  growth  of  corrosion 
[Tacking  is  very  slow.  The  commenter 
notes  that  corrosion  and  stress  corrosion 
cracking  is  imlikely  to  occur  on  younger 
edrplanes. 

The  FAA  does  not  concur  with  the 
commenters'  request  to  include  a 
threshold  for  the  initial  inspection.  As 
stated  previously  in  the  notice  of 

Eroposed  rulemaking  (NPRM),  the  FAA 
as  determined  that  all  affected 
airplanes  are  older  than  6  years  since 
the  date  of  manufacture  of  the  airplane. 
The  yoiuigest  airplane  has  been  in 
service  for  more  than  seven  years. 
Therefore,  all  operators  are  required  to 
perform  the  initial  inspection  of  the 
affected  airplanes  within  18  months 
after  the  effective  date  of  this  AD.  No 
change  to  the  final  rule  is  necessary  in 
this  regard. 

Request  to  Limit  the  Area  of  Inspection 

One  commenter  requests  that  the 
proposed  HFEC  inspection  to  determine 
the  material  type  of  the  stop  support 
fittings  of  the  main  entry  doors  should 
be  required  only  if  the  material  of  the 
stop  support  fittings  is  unknown,  as 
specified  in  Figure  3,  Table  1,  of  the 
referenced  service  bulletin. 


The  FAA  concurs  with  the  commenter 
that  the  HFEC  inspection  required  by 
this  AD  should  be  required  only  for 
those  stop  support  fittings.  The  FAA's 
intent  is  that  the  HFEC  inspection  be 
accomplished  only  at  the  locations 
specified  in  the  referenced  service 
bulletin,  where  the  material  type  is 
unknown.  The  visual  inspection  must 
be  accomplished  only  on  those  stop 
support  fittings  of  the  main  entry  doors 
that  are  made  from  either  7079-T651  or 
7075-T651  material.  The  FAA  has 
revised  paragraph  (a)  of  the  final  rule  to 
clarify  this  point. 

Request  to  Extend  Repetitive  Inspection 
Intervals 

Several  commenters  request  that  the 
repetitive  interval  for  accomplishment 
of  the  visual  inspections  to  detect  cracks 
of  certain  stop  support  fittings  of  the 
main  entry  doors  be  extended  from  the 
proposed  18  months  to  36  months,  as 
specified  in  Boeing  Service  Bulletin 
747-53-2358,  dated  August  26, 1993 
(which  was  referenced  as  the 
appropriate  soiuce  of  service 
information  in  the  NPRM).  One  of  the 
commenters  notes  that  the  cracks  on  the 
affected  stop  support  fittings  are 
attributed  to  stress  corrosion,  which  is 
a  function  of  environment  and  time.  As 
such,  the  inspection  interval  specified 
in  the  service  bulletin  is  based  on 
results  of  inspections  of  the  fleet  of 
Model  747  series  airplanes,  and  on  the 
degree  of  corrosion  or  cracking  found 
during  those  inspections.  Another 
commenter  notes  that  the  growth  rate  of 
stress  corrosion  cracks  depends  mainly 
on  the  environment  and  the  age  of  the 
airplane,  and  that  growth  of  such  cracks 
is  relatively  slow  when  corrosion 
prevention  measures  are  accomplished 
properly  in  accordance  with  the  CPCP. 

Chie  of  these  commenters  also 
requests  that  the  repetitive  interval  for 
the  visual  inspections  be  extended  from 
the  proposed  18  months  to  2,000  flight 
cycles  or  36  months,  whichever  occurs 
first.  That  commenter  points  out  that  the 
18-month  intervals  specified  in  the 
proposal  are  not  consistent  with  the 
inspection  intervals  of  2,000  flight 
cycles  that  are  specified  for  inspections 
of  similar  fittings  at  main  entry  door  5 
that  are  required  by  AD  92-02-01, 
amendment  39-8137  (57  FR  5373, 
February  14, 1992J. 

The  FAA  concurs  with  the 
commenters'  requests  to  extend  the 
repetitive  visual  inspection  intervals.  As 
a  result  of  these  comments,  the  FAA  has 
reviewed  results  from  inspections  of 
similar  fittings  of  main  entry  door  5  that 
were  accomplished  in  accordance  with 
AD  92-02-01.  Based  on  this  review,  the 
FAA  has  determined  that  repetitive 


inspections  of  fittings  that  are 
accomplished  at  2,000- flight-cycle 
intervals  are  sufficient  to  detect  cracked 
fittings  in  a  timely  manner.  Therefore, 
the  FAA  has  revised  paragraph  (a)(2)(i) 
of  the  final  rule  to  state,  "...  repeat  the 
visual  inspection  thereafter  at  intervals 
not  to  exceed  36  months  or  2,000  flight 
cycles,  whichever  occurs  first." 

Request  to  Allow  Continued  Use  of 
Subject  Stop  Support  Fittings 

One  commenter  requests  that  the 
proposal  be  revised  to  allow  cracked 
stop  support  fittings  of  the  main  entry 
doors  to  be  replaced  with  new  stop 
support  fittings  that  are  made  from 
either  7079-T651  or  7075-T651  material, 
provided  that  repetitive  inspections  of 
the  replacement  parts  are  performed  at 
intervals  of  36  months.  The  commenter 
states  that  a  non-cracked  stop  support 
fitting  made  bom  7079-T651  or  7075- 
T651  material  provides  the  required 
strength  capability.  The  conunenter  also 
notes  that  discarding  all  spares  of  stop 
support  fittings  made  from  7079-T651  or 
7075-T651  material  is  a  waste  of 
resources. 

The  FAA  infers  that  the  conunenter  is 
requesting  that  paragraph  (a)(2)(ii)  of  the 
proposal  be  revised  to  allow  installation 
of  new  parts  made  from  either  7079- 
T651  or  7075-T651  material,  or  parts 
made  fit>m  7075-T73  material,  and  that 
paragraph  (c)  of  the  proposal  not  be 
included  in  the  final  rule.  The  FAA 
does  not  concur  with  the  commenter's 
request  to  allow  continued  use  of  the 
subject  stop  support  fittings.  The  FAA 
has  determined  that  the  cracking  of  the 
stop  support  fittings  of  the  main  entry 
doors  is  caused  by  a  combination  of 
internal  residual  stress  resulting  from 
the  manufacturing  process,  clamp-up 
stress  from  the  installation  of  the 
fittings,  operational  stress  due  to 
pressurization  of  the  airplane,  and  stress 
conosion.  Other  parts  made  from  7079- 
T651  or  7075-T651  material  previously 
have  been  found  to  crack  while  in 
storage,  due  to  internal  residual  stress. 
While  the  FAA  is  not  requiring  the 
replacement  of  uncracked  stop  support 
fittings  of  the  main  entry  doors,  the  FAA 
will  not  promote  long-term  inspections 
of  the  stop  support  fittings  by  approving 
the  installation  of  replacement  parts  that 
are  subject  to  the  same  unsafe  condition. 
No  change  to  the  final  rule  is  necessary 
in  this  regard. 

Request  to  Amend  Aging  Fleet 
Inspection  and  Mod^cation  Program 

One  commenter  suggests  that  Boeing 
Service  Bulletin  747-53-2358  be 
reviewed  by  the  747  Structures  Task 
Group  (STG)  for  possible  inclusion  in 
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the  aging  aircraft  inspection  or 
modiHcation  program. 

The  FAA  infers  that  the  commenter  is 
requesting  that  the  FAA  delay  issucince 
of  the  final  rule  until  the  STG  has 
reviewed  Boeing  Service  Bulletin  747- 
53-2358  and  considered  including  that 
service  bulletin  in  Boeing  Document  No. 
D6-35999.  dated  March  1989,  "Aging 
Airplane  Service  Bulletin  Structural 
Modification  Program.  Model  747." 
(The  FAA  previously  issued  AD  90-06- 
06,  amendment  39-6490  (55  FR  8374, 
March  7, 1990).  which  requires 
incorporation  of  certain  structural 
modifications  in  accordance  with 
Boeing  Document  No.  D6-35999.1 

The  FAA  does  not  concur.  The  FAA 
has  determined  that  rulemaking  is 
necessary  to  address  the  unsafe 
condition  (stress  corrosion  cracking  on 
certain  stop  support  fittings  of  the  main 
entry  doors,  which  could  result  in 
failure  of  the  stop  support  fittings,  loss 
of  a  main  entry  door,  and  consequent 
rapid  decompression  of  the  airplane). 
By  issuing  this  new  rule,  the  FAA  has 
taken  action  to  ensure  that  the  stop 
support  fittings  of  the  main  entry  doors 
on  the  affected  Boeing  Model  747  series 
airplanes  are  inspected  and  replaced,  if 
necessary,  in  a  timely  manner.  This 
action  does  not  preclude  a  review  of 
Boeing  Service  Bulletin  747-53-2358  by 
the  STG  for  possible  inclusion  in  Boeing 
Document  No.  D6-35999.  However,  the 
FAA  finds  that  to  delay  this  action 
would  be  inappropriate  in  light  of  the 
identified  unsafe  condition.  Therefore, 
no  change  to  the  final  rule  is  necessary 
in  this  regard. 

Explanation  of  Additional  Changes 
Made  to  This  Final  Rule 

In  the  proposal,  paragraph  (a)(1) 
reads,  "If  the  fitting  is  made  from  7075- 
T73  material,  no  further  action  is 
required  by  this  AD."  Since  the  issuance 
of  the  NPRM.  the  FAA  has  determined 
that  such  language  could  be  misleading 
to  operators,  because  follow-on  actions 
are  required  for  any  stop  support  fitting 
of  the  main  entry  door  that  is  made  from 
7079-T651  or  7075-T651  material, 
regardless  of  whether  other  stop  support 
fittings  are  made  from  7075-T73 
material.  Therefore,  paragraph  (a)(1)  of 
the  final  rule  has  been  revised  to  read. 
".  .  .no  further  action  is  required  by 
this  AD  for  that  fitting." 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 


neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  515  Boeing 
Model  747  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  164  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD. 

It  will  take  approximately  1  work 
hour  per  door  to  accomplish  the 
required  HFEC  inspection,  at  em  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
HFEC  inspection  required  by  this  AD  on 
U.S.  operators  is  estimated  to  be  $60  per 
door. 

The  cost  impact  figure  discussed 
above  is  based  on  assimiptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Should  an  operator  be  required  to 
accomplish  the  required  visual 
inspection,  it  will  take  approximately  2 
work  hours  per  door  to  accomplish  the 
required  actions,  at  an  average  labor  rate 
of  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  visual 
inspection  required  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $120  per 
door. 

Should  an  operator  elect  to 
accomplish  the  optional  terminating 
action  that  is  provided  by  this  AD 
action,  the  niunber  of  hours  required  to 
accomplish  it  would  be  approximately 
124  work  hours  per  door,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $13,000  per  door.  Based 
on  these  figures,  the  cost  impact  of  the 
optional  terminating  action  on  U.S. 
operators  is  estimated  to  be  $20,440  per 
door. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 


will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fix)m  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  foUows: 

Authority:  49  U.S.C.  106(g).  40113. 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-26-13    BOEING:  Amendment  39-10954. 
Docket  97-NM-59-AD. 

Applicability:  Model  747-100,  -lOOB, 
-200,  -200B.  -200C.  -300.  -400.  and  747SR 
series  airplanes;  having  line  numbers  1 
through  830  inclusive;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efiiect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  stress  corrosion 
cracking  of  the  stop  support  fittings  of  the 
main  entry  doors  and  the  resultant  failure  of 
the  stop  support  fittings,  which  could  result 
in  loss  of  a  main  entry  door  and  consequent 
rapid  decompression  of  the  airplane, 
accomplish  the  following: 

(a)  Within  18  months  after  the  effective 
date  of  this  AD,  perform  a  high  frequency 
eddy  current  inspection  to  determine  the 
material  type  of  the  stop  support  fittings  of 
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he  main  entry  doors,  in  accordance  with  the 
Accomplishment  Instructions  of  Boeing 
^rvice  Bulletin  747-53-2358,  dated  August 
26, 1993.  Perform  the  inspection  only  at 
hose  locations  where  the  material  type  of  the 
itop  support  fittings  is  unknown,  as  specified 
n  Figure  3,  Table  1,  of  the  service  bulletin. 

(1)  If  the  fitting  is  made  from  7075-T73 
naterial,  no  further  action  is  required  by  this 
U)  for  that  fitting. 

(2)  If  the  fitting  is  NCDT  made  from  7075- 
r73  material,  prior  to  further  flight,  perform 
1  visual  inspection  to  detect  cracks  of  the 
itop  support  fitting  of  the  main  entry  doors, 
n  accordance  with  the  service  bulletin. 

(i)  If  no  crack  is  detected,  repeat  the  visual 
Inspection  thereafter  at  intervals  not  to 
ncceed  36  months  or  2,000  flight  cycles, 
whichever  occurs  first. 

(ii)  If  any  crack  is  detected,  prior  to  further 
flight,  replace  the  fitting  with  a  stop  support 
fitting  made  from  7075-T73  material,  in 
accordance  with  the  service  bulletin. 

(b)  Replacement  of  the  stop  support  fitting 
of  the  main  entry  doors  with  a  stop  support 
fitting  made  fitim  7075-T73  material,  in 
accordance  with  Boeing  Service  Bulletin 
747-53-2358,  dated  August  26, 1993. 
constitutes  terminating  action  for  the 
repetitive  inspection  requirements  of  this  AD 
for  the  replaced  fitting. 

(c)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  stop  support  fitting 
made  from  either  7079-T651  or  7075-T651 
material  on  any  airplane. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACQ. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  frt>m  the  Seattle  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  actions  shall  be  done  in  accordance 
with  Boeing  Service  Bulletin  747-53-2358, 
dated  August  26, 1993.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  fitim  Boeing  Conmiercial  Airplane 
Group,  P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(g)  This  amendment  becomes  effective  on 
January  25, 1999. 


Issued  in  Renton,  Washington,  on 
December  14, 1998. 
Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  98-33541  Filed  12-18-98;  8:45  am] 

BILLING  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Dociwt  No.  98-NM-330-AD;  Amendment 
39-10955;  AD  98-26-14] 

RIN2120-AA64 

Airworthiness  Directives;  Bombardier 
IModel  CL-600-2B19  (Regional  Jet 
Series  100  and  200)  Series  Airplanes 

AGEPICY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Bombardier  Model 
CL-600-2B19  (Regional  Jet  Series  100 
and  200)  series  airplanes.  This  action 
requires  a  one-time  visual  inspection  to 
detect  chafing  or  cracking  of  all 
electrical  wiring  conduits  located  in  the 
center  fuel  tank,  and  inadequate 
clearance  between  the  tube  assemblies 
and  adjacent  structures;  and  corrective 
actions,  if  necessary.  This  action  also 
requires  a  modification  to  reinforce  the 
rig^t  wing  crossflow  shutoff  valve 
conduit.  This  amendment  is  prompted 
by  issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  in  this  AD  are 
intended  to  detect  and  correct  chafing  or 
cracking  of  the  electrical  conduits  in  the 
center  hiel  tank  and  inadequate 
clearance  between  tube  assemblies  and 
adjacent  structures,  which  could  result 
in  electrical  arcing  and  consequent  fire 
or  explosion  in  the  center  fuel  tank. 
DATES:  Effective  January  5, 1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  5, 
1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
January  20, 1999. 
ADDRESSES:  Submit  comments  in 
tripUcate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 
330-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 


The  service  information  referenced  in 
this  AD  may  be  obtained  from 
Bombardier,  Inc.,  Canadair,  Aerospace 
Group,  P.O.  Box  6087.  Station 
Centreville.  Montreal,  Quebec  H3C  3G9, 
Canada.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Engine  and  Propeller 
Directorate,  New  York  Aircraft 
Certification  OfBce.  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York; 
or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  IX). 
FOR  FURTHER  INFORMATION  CONTACT: 
Luciano  L.  Castracane,  Aerospace 
Engineer,  ANE-172,  FAA,  Engine  and 
Propeller  Directorate,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street. 
Third  Floor,  Valley  Stream,  New  York 
11581;  telephone  (516)  256-7535;  fax 
(516) 568-2716. 

SUPPLEMENTARY  INFORMATION:  Transport 
Canada  Aviation  (TCA),  which  is  the 
airworthiness  authority  for  Canada, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain 
Bombardier  Model  CL-600-2B19 
(Regional  Jet  Series  100  and  200)  series 
airplanes.  TCA  advises  that  two  cases  of 
chafing  on  the  electrical  wiring  conduits 
of  the  right  wing  crossflow  valve  in  the 
center  fuel  tank  have  been  reported. 
Findings  Indicate  that  chafing  of  those 
electrical  wiring  conduits  may  be 
caused  by  inadequate  clearance  between 
the  tube  assemblies  and  adjacent 
structures.  These  conditions,  if  not 
corrected,  could  result  in  electrical 
arcing  and  consequent  fire  or  explosion 
in  the  center  fuel  tank. 

Explanation  of  Relevant  Service 
Information 

Bombardier  has  issued  Alert  Service 
Bulletin  SB  A601R-28-036,  Revision 
"A,"  dated  September  4, 1998,  which 
describes  procedures  for  a  one-time 
inspection  to  detect  chafing  or  cracking 
of  all  electrical  wiring  conduits  in  the 
center  fuel  tank,  and  inadequate 
clearance  between  the  tube  assemblies 
and  adjacent  structures.  The  alert 
service  bulletin  also  describes 
procedures  for  corrective  actions,  which 
include  repairing  or  replacing  any 
damaged  conduit  that  is  outside 
specified  limits  with  a  tube  assembly  (as 
specified  in  the  service  bulletin),  and 
relocating  and  reforming  the  conduits  to 
provide  adequate  clearance.  In  addition, 
the  alert  service  bulletin  specifies 
procedures  for  a  modification  to 
reinforce  the  crossflow  shutoff  valve 
conduit  with  a  bracket  to  ensure  the 
continued  safety  of  the  electrical 
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conduit  installation  in  the  center  fuel 
tank.  Accomplishment  of  the  actions 
specified  in  the  alert  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  TCA 
classified  this  alert  service  bulletin  as 
mandatory  and  issued  airworthiness 
directive  CF-98-35,  dated  September 
15, 1998,  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  Canada. 

FAA's  Conclusions 

This  airplane  model  is  manufactiu^d 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regidations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
TCA  has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
examined  the  findings  of  TCA,  reviewed 
all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of  Rule 

5ince  an  unsafe  condition  has  been 
identified  that  is  Ukely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  electrical  arcing  and  consequent 
fire  or  explosion  in  the  center  fuel  tank. 

This  AD  requires  a  one-time  visual 
inspection  to  detect  chafing  or  cracking 
of  all  electrical  wiring  conduits  located 
in  the  center  fuel  tank,  and  inadequate 
clearance  between  the  tube  assemblies 
and  adjacent  structiues;  and  corrective 
actions,  if  necessary. 

This  AD  also  requires  a  modification 
to  reinforce  the  rig^t  wing  crossflow 
shutoff  valve  conduit  by  installing  a 
bracket  support  kit.  The  actions  are 
required  to  be  accomplished  in 
accordance  with  the  alert  service 
bulletin  described  previously,  except  as 
discussed  below. 

Difierences  Between  This  AD  and  the 
Relevant  Service  Information 

Operators  should  note  that,  although 
the  effectivity  of  the  alert  service 
bulletin  specifies  serial  numbers  7003 
through  7067  inclusive,  and  7069 
through  7246  inclusive,  the 
appUcability  of  this  AD  specifies  serial 
numbers  7003  through  7246  inclusive. 
(The  Canadian  airworthiness  directive 
specifies  the  same  serial  niunbers  as 
shown  in  the  ApplicabiUty  of  this  AD.) 

Operators  also  should  note  that, 
although  Part  A  of  the  Accomplishment 


Instructions  of  the  alert  service  bulletin 
specifies  that  the  operator  may 
accompUsh  inspections  in  accordance 
with  either  Option  1  or  Option  2, 
paragraph  (a)  of  this  AD  requires  the 
accomplishment  of  Option  1.  Option  1 
specifies  that  corrective  action  is 
required  if  any  sign  of  damage  or 
inadequate  clearance  is  found,  whereas 
Option  2  specifies  corrective  action  only 
if  fuel  leakage  is  found.  The  FAA  has 
determined  that,  in  cases  where  certain 
known  unsafe  conditions  exist,  and 
where  actions  to  detect  and  correct  that 
unsafe  condition  can  be  readily 
accomplished,  those  actions  must  be 
required.  The  FAA  considers  that 
Option  2  would  not  provide  an  adequate 
level  of  safety  for  the  affected  fleet.  [The 
Canadian  airworthiness  directive  also 
specifies  Part  A  (Option  1)  of  the  alert 
service  bulletin.] 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  foimd  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 


Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportimity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Commimications  shall  identify  the 
Rules  £>ocket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES. 

All  commimications  received  on  or 
before  the  closing  date  for  comments 
will  be  considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviroiunental,  and  enei^y  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-pubUc  contact 


concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stampred 
postcard  on  which  the  following 
statement  is  made:  "Conunents  to 
Docket  Number  98-NM-330-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibiUties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  inunediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
PoUcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113, 44701. 


Federal  Register/Vol.  63.  No.  244/Monday,  December  21.  1998/Rules  and  Regulations         70321 


<  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
idding  the  following  new  airworthiness 
iirective: 

l»-26-14  BOMBARDIER.  INC.  (Formerly 
Canadair):  Amendment  39-10955. 
Docket  98-NM-330-AD. 

Applicability:  Model  CL-60(>-2Bl9 
Regional  Jet  Series  100  and  200)  series 
lirplanes,  serial  numbers  7003  through  7246 
nclusive;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
dentiHed  in  the  preceding  applicability 
irovision,  regardless  of  whether  it  has  been 
nodified,  altered,  or  repaired  in  the  area 
iubject  to  the  requirements  of  this  AD.  For 
lirplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
jwner/operator  must  request  approval  for  an 
iltemative  method  of  compliance  in 
iccordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
tieen  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  imless 
accomplished  previously. 

To  detect  and  correct  chafing  or  cracking 
of  all  electrical  wiring  conduits  in  the  center 
fuel  tank  and  inadequate  clearance  between 
tube  assemblies  and  adjacent  structures, 
which  could  result  in  electrical  arcing  and 
consequent  fire  or  explosion  in  the  center 
fuel  tank,  accomplish  the  following: 

(a)  Within  60  days  or  400  flight  hours  after 
the  effective  date  of  this  AD,  whichever 
occurs  first,  accomplish  a  one-time  visual 
inspection  of  all  electrical  wiring  conduits 
located  in  the  center  fuel  tank  to  detect 
discrepancies  (chafing  and  cracking  of 
conduits,  and  inadequate  clearance  between 
tube  assemblies  and  adjacent  structures),  in 
accordance  with  Part  A  (Option  1)  of  the 
Accomplishment  Instructions  of  Canadair 
Alert  Service  Bulletin  SB  A601R-28-036, 
Revision  "A,"  dated  September  4, 1998. 
During  the  visual  inspection  of  all  electrical 
wiring  conduits  in  the  center  fuel  tank,  pay 
particular  attention  to  the  right  wing 
CTOSsflow  shutoff  valve  conduit. 

(1)  If  no  discrepancy  is  found,  no  further 
action  is  required  by  this  paragraph. 

(2)  If  any  discrepancy  is  found  that  is 
within  the  limits  specified  in  the 
Accomplishment  Instructions  of  the  alert 
service  bulletin,  no  further  action  is  required 
by  this  paragraph. 

(3)  If  any  discrepancy  is  found  that  is 
outside  the  limits  specified  in  the 
Accomplishment  Instructions  of  the  alert 
service  bulletin,  prior  to  further  flight,  repair 
or  replace  any  damaged  conduit  with  a  tube 
assembly  (as  specified  in  the  alert  service 
bulletin),  and  provide  adequate  clearance 
between  the  tube  assembly  and  adjacent 
structure,  in  accordance  with  Part  B  of  the 
Accomplishment  Instructions  of  the  alert 
service  bulletin. 

(b)  Within  60  days  or  400  flight  hours  after 
the  effective  date  of  this  AD,  whichever 
occurs  first,  install  a  bracket  modification  kit 
to  reinforce  the  right  wing  crossflow  shutoff 


valve  conduit  in  the  center  fuel  tank,  in 
accordance  with  Part  C  of  the 
Accomplishment  Instructions  of  Canadair 
Alert  Service  Bulletin  SB  A601R-26-036, 
Revision  "A,"  dated  September  4, 1998. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (ACO),  FAA, 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  actions  shall  be  done  in  accordance 
with  Canadair  Alert  Service  Bulletin  SB 
A601R-28-036,  Revision  "A,"  dated 
September  4, 1998.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Bombardier,  Inc.,  Canadair, 
Aerospace  Group,  P.O.  Box  6087,  Station 
Centreville,  Montreal,  Quebec  H3C  3G9, 
Canada.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
FAA,  Engine  and  Propeller  Directorate,  New 
York  Aircraft  Certification  Office.  10  Fifth 
Street,  Third  Floor.  Valley  Stream,  New  York; 
or  at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF-98- 
35,  dated  September  15,  1998. 

(f)  This  amendment  becomes  effective  on 
January  5,  1999. 

Issued  in  Renton,  Washington,  on 
December  14, 1998. 
Darrell  M.  Pederson. 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  98-33540  Filed  12-18-98;  8:45  am] 
WLUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-290-AD;  Amendment 
39-10953;  AD  98-26-12] 

RIN  2120-AA64 

Airworthiness  Directives;  Domier 
Model  32&-100  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Domier  Model 
328-100  series  airplanes,  that  requires  a 
one-time  inspection  to  verify  correct 
installation  of  the  lockplates  of  the  roll 
spoiler  actuators,  and  corrective  actions, 
if  necessary.  This  amendment  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  fatigue  cracking  of 
the  fork  flanges  of  the  roll  spoiler 
actuators  due  to  incorrect  installation  of 
the  lockplates,  which  could  result  in 
reduced  structural  integrity  of  the 
components  of  the  roll  spoiler  actuators, 
and  consequent  reduced  controUabiUty 
of  the  airplane. 

DATES:  Effective  January  25  1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Fedpral  Register  as  of  January  25, 
1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  FAIRCHILD  DORNIER,  DORNIER 
Luftfahrt  GmbH.  P.O.  Box  1103,  D- 
82230  Wessling.  Germany.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch.  ANM-116,  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Domier 
Model  328-100  series  airplanes  was 
published  in  the  Federal  Register  on 
October  27,  1998  (63  FR  57258).  That 
action  proposed  to  require  a  one-time 
inspection  to  verify  correct  installation 
of  the  lockplates  of  the  roll  spoiler 
actuators,  and  corrective  actions,  if 
necessary. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 
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Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  50  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  1 
work  hoxu-  per  airplane  to  accomplish 
the  required  inspection,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $3,000,  or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  PoUdes  and  Procediues  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g},  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 
98-26-12    Domier  Lufifahrt  GMBH: 

Amendment  39-10953.  Docket  98-NM- 
290-AD. 

Applicability:  Model  328-100  series 
airplanes,  serial  numbers  3005  through  3095 
inclusive;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  cracking  of  the  fork 
flanges  of  the  roll  spoiler  actuators  due  to 
incorrect  installation  of  the  lockplates,  which 
could  result  in  reduced  structural  integrity  of 
the  components  of  the  roll  spoiler  actuators, 
and  consequent  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

(a)  Within  300  flight  hours  after  the 
effective  date  of  this  AD,  perform  a  one-time 
visual  inspection  to  verify  correct  installation 
of  the  lockplates  of  the  roll  spoiler  actuators, 
in  accordance  with  Domier  Service  Bulletin 
SB-328-27-263,  dated  June  29,  1998. 

(1)  If  all  lockplates  of  the  roll  spoiler 
actuators  are  correctly  installed,  no  further 
action  is  required  by  this  AD. 

(2)  If  any  lockplate  of  any  roll  spoiler 
actuator  is  installed  incorrectly,  prior  to 
further  flight,  perform  either  an  eddy  current 
or  dye  penetrant  inspection  to  detect  cracks 
of  the  area  sunounding  the  fork  flanges  of  the 
roll  spoiler  actuators,  in  accordance  with  the 
service  bulletin. 

(i)  If  no  crack  is  detected,  no  further  action 
is  required  by  this  AD. 

(ii)  If  any  crack  is  detected,  prior  to  further 
flight,  replace  the  roll  spoiler  actuator  with 
a  new  or  serviceable  roll  spoiler  actuator  in 
accordance  with  the  service  bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 


send  it  to  the  Manager,  International  Branch. 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(c)  Special  flight  permits  may.  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199}  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  inspection  and  replacement  shall 
be  done  in  accordance  with  Domier  Service 
Bulletin  SB-328-27-263,  dated  June  29, 
1998.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  FAIRCHILD  DORNDER.  DORNIER 
Luftfahrt  GmbH,  P.O.  Box  1103,  D-82230 
Wessling,  Germany.  Copies  may  be  inspected 
at  the  FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC 

Note  3:  The  subject  of  this  AD  is  addressed 
in  German  airworthiness  directive  1998-358, 
dated  September  10, 1998. 

(e)  This  amendment  becomes  effective  on 
January  25, 1999. 

Issued  in  Renton,  Washington,  on 
E)ecember  14, 1998. 
DarreU  M.  Pederson. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  98-33538  Filed  12-18-98;  8:45  am) 
MLUNQ  CODE  4»1»-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Doclwt  No.  97-NM-195-AD;  Amendment 
39-10958:  AD  98-26-15] 

FUN  2120-AA64 

Airworthiness  Directives;  British 
Aerospace  (Jetstream)  Model  4101 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  British  Aerospace 
(Jetstream)  Model  4101  airplanes,  that 
currently  requires  repetitive  detailed 
visual  inspections  to  detect  cracks  in  the 
shear  cleats  of  the  roller  guide  structural 
support  of  the  passenger  door,  and 
replacement  of  any  cracked  shear  cleat 
with  a  new  shear  cleat.  That  AD  also 
provides  for  an  optional  terminating 
modification  that  constitutes 


Federal  Register /Vol.  63,  No.  244 /Monday,  December  21,  1998 /Rules  and  Regulations         70323 


;enninating  action  for  the  repetitive 
nspections.  This  amendment  mandates 
iccomplishment  of  the  previously 
>ptional  terminating  modification.  This 
unendment  is  prompted  by  reports 
ndicating  that  fatigue  cracking  was 
letected  in  the  roller  guide  shear  cleats 
of  the  passenger  door.  The  actions 
specified  by  this  AD  are  intended  to 
jrevent  such  fatigue-related  cracking, 
which  could  result  in  structural  failure 
or  loss  of  the  passenger  door,  and 
consequent  rapid  depressurization  of 
the  airplane  diuing  flight. 
DATES:  Effective  January  25, 1999. 

The  incorporation  by  reference  of 
certain  publications,  as  listed  in  the 
regulations,  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
August  12, 1997  (62  FR  40267,  July  28, 
1997). 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  AI(R)  American  Support,  Inc., 
13850  Mclearen  Road,  Hemdon, 
Virginia  20171.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington:  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  1601 
Lind  Avenue,  SW.,  Renton.  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  97-16-01 . 
amendment  39-10090  (62  FR  40267, 
July  28, 1997),  which  is  applicable  to 
certain  British  Aerospace  (Jetstream) 
Model  4101  airplanes,  was  pubUshed  in 
the  Federal  RegMer  on  October  27, 
1998  (63  FR  57266).  The  action 
propceed  to  require  repetitive  detailed 
visual  inspections  to  detect  cracks  in  the 
shear  cleats  of  the  roller  guide  structural 
support  of  the  passenger  door,  and 
leplaoement  of  any  cracked  shear  cleat 
with  a  new  shear  cleat.  The  action  also 
proposed  to  mandate  accomplishment 
of  the  previously  optional  terminating 
modification. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
maldng  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

'tae  commenter  supports  the 
proposed  rule. 


Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  57  Jetstream 
Model  4101  airplanes  of  U.S.  registry 
that  will  be  affected  by  this  AD. 

The  inspections  that  are  cxurently 
required  by  AD  97-16-01,  and  retained 
in  this  AD,  take  approximately  3  work 
hours  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  currently  required  inspections  on 
U.S.  operators  is  estimated  to  be 
$10,260,  or  $180  per  airplane,  per 
inspection  cycle. 

TTie  new  modification  that  is  required 
by  this  AD  will  take  approximately  55 
work  houfs  per  airplane  to  accompUsh, 
at  an  average  labor  rate  of  $60  per  work 
hoiu-.  Required  parts  will  cost 
approximately  $2,460  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  modification  required  by  this  AD 
on  U.S.  operators  is  estimated  to  be 
$328,320,  or  $5,760  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accompUsh 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
Impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 


List  of  SubiecU  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  pari  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

f  39.1 3    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10090  (62  FR 
40267,  July  28, 1997),  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  39-10958,  to  read  as 
follows: 

(M-26-1S    British  Aerospace  Regional 
Aircralt  (Formeriy  letstream  Aircraft 
Limited:  British  Aerospace  (Commercia) 
Aircraft)  Limited]:  Amendment  39-10958. 
Docket  97-NM-195-AD.  Supersedes  AD  97- 
16-01.  Amendment  39-10090. 

App7/cabi7jty:  Jetstream  Model  4101 
airplanes,  constructor's  numbers  41004 
through  41099  inclusive;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fotigue-related  craclung  in  the 
shear  cleats  of  the  roller  guide  structural 
support  of  the  passenger  door,  which  could 
result  in  structural  failure  or  loss  of  the 
passenger  door,  and  consequent  rapid 
depressurization  of  the  airplane  during  flight, 
accomplish  the  following: 

Restatement  of  Requirements  of  AO  97-16- 
01 

(a)  Except  as  provided  by  paragraph  (b)  of 
this  AD:  Prior  to  the  accumulation  of  6,000 
landings,  or  within  60  days  after  August  12, 
1997  (the  effective  date  of  AD  97-16-01, 
amendment  39-10090),  whichever  occurs 
later,  perform  a  detailed  visual  inspection  to 
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detect  cracks  of  the  shear  cleats  of  the  roller 
guide  structural  support  of  the  passenger 
door,  in  accordance  with  Part  1  of  the 
Accomplishment  Instructions  of  Jetstream 
Alert  Service  Bulletin  J41-A52-043,  Revision 
2.  dated  May  6. 1997.  Repeat  the  detailed 
visual  inspection,  as  specified  in  Part  2  of  the 
Accomplishment  Instructions  of  the  alert 
service  bulletin,  thereafter  at  intervals  not  to 
exceed  1,500  landings. 

Note  2:  Accomplishment  of  the  initial 
detailed  visual  inspection  prior  to  August  12, 
1997,  in  accordance  with  Jetstream  Alert 
Service  Bulletin  J41-52-043,  dated  March  14, 
1997,  or  Revision  1,  dated  April  11, 1997.  is 
considered  acceptable  for  compliance  with 
the  initial  inspection  required  by  paragraph 
(a)  of  this  AD. 

(1)  If  one  cracked  shear  cleat  is  detected, 
and  the  crack  is  greater  than  0.50  inches, 
prior  to  further  flight,  replace  the  cracked 
shear  cleat  with  a  new  shear  cleat  in 
accordance  with  the  alert  service  bulletin. 

(2)  If  one  cracked  shear  cleat  is  detected, 
and  the  crack  is  less  than  or  equal  to  0.50 
inches,  within  170  landings  following 
accomplishment  of  the  inspection  required 
by  this  paragraph,  replace  the  cracked  shear 
cleat  with  a  new  shear  cleat  in  accordance 
with  the  alert  service  bulletin. 

(3)  If  more  than  one  cracked  shear  cleat  is 
detected,  but  no  single  crack  is  greater  than 
0.50  inches  in  length,  prior  to  further  flight, 
replace  all  cracked  shear  cleats  with  new 
shear  cleats  in  accordance  with  the  alert 
service  bulletin. 

(bj  For  airplanes  on  which  all  shear  cleats 
have  been  replaced:  Inspect  as  required  by 
paragraph  (a)  of  this  AD.  prior  to  the 
accumulation  of  6.000  total  landings  on  the 
highest  time  new  shear  cleat,  or  within  60 
days  after  August  12. 1997.  whichever  occurs 
later.  Repeat  the  detailed  visual  inspection 
thereafter  at  intervals  not  to  exceed  1,500 
landings. 

New  Requirements  of  This  AO 

(c)  Modify  the  passenger  door 
(Modification  No.  JM41576)  at  all  four  roller 
guide  locations  in  accordance  with  Jetstream 
Service  Bulletin  J41-52-050.  dated  May  6, 
1997.  at  the  time  specified  in  paragraph  (c)(1) 
or  (c)(2)  of  this  AD.  whichever  occurs  later. 
Accomplishment  of  this  modification 
constitutes  terminating  action  for  the 
requirements  of  this  AD. 

(1)  Within  4.000  landings  or  2  years  after 
accomplishment  of  the  initial  inspection 
required  by  paragraph  (a)  of  this  AD.  Or 

(2)  Within  6  months  after  the  effective  date 
of  this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch.  ANM-116.  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 


compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  actions  shall  be  done  in  accordance 
with  Jetstream  Alert  Service  Bulletin  J41- 
A52-043,  Revision  2,  dated  May  6. 1997.  and 
Jetstream  Service  Bulletin  J41-52-050.  dated 
May  6. 1997.  This  incorporation  by  reference 
was  approved  previously  by  the  Director  of 
the  Federal  Register  as  of  August  12. 1997 
(62  FR  40267,  July  28, 1997).  Copies  may  be 
obtained  from  AI(R)  American  Support,  Inc., 
13850  Mclearen  Road,  Hemdon,  Virginia 
20171.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 

(g)  This  amendment  becomes  effective  on 
January  25,  1999. 

Issued  in  Renton,  Washington,  on 
December  15,  1998. 
Ali  Bahrami. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certificqtion  Service. 
IFR  Doc.  98-33690  Filed  12-1&-98:  8:45  am) 
BILLING  CODE  4910-13-0 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-ASO-12] 

Establishment  of  Class  D  and  E 
Airspace,  Amendment  to  Class  0  and 
E  Airspace;  Montgomery.  AL 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  rule;  delay  of  effective 
date. 


SUMMARY:  This  corrective  action  changes 
the  effective  date  for  the  amendment  of 
the  Class  D  and  E  surface  areas  airspace 
for  Montgomery  Regional  Airport — 
Dannelly  Field,  Montgomery,  AL,  and 
establishment  of  Class  D  and  E  surface 
areas  airspace  for  Maxwell  AFB,  AL. 
The  airspace  docket  was  not  published 
in  the  Federal  Register  by  the  required 
date  of  December  3. 1998;  therefore,  the 
effective  date  of  the  amendment  and 
estabhshment  of  the  Class  D  and  E 
surface  areas  airspace  must  also  be 
delayed  to  coincide  with  airspace 
charting  dates. 

EFFECTIVE  DATE:  The  effective  date  of 
0901  UTC.  January  28,  1999,  is  delayed 
to  0901  UTC,  March  25. 1999. 


FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  B.  Shelton,  Manager.  Airspace 
Branch.  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta.  Georgia  30320; 
telephone  (404)  305-5627. 

SUPPLEMENTARY  INFORMATION:  Airspace 
Docket  No.  98-ASO-12,  pubHshed  in 
the  Federal  Register  on  December  4. 
1998  (63  FR  66980).  amended  Class  D. 
and  E  surface  areas  airspace  for 
Montgomery  Regional  Airport— 
Dannelly  Field.  Montgomery.  AL.  and 
established  Class  D  and  E  surface  areas 
airspace  for  Maxwell  AFB.  AL.  This 
action  was  originally  scheduled  to 
become  effective  on  January  28. 1999; 
however,  the  airspace  docket  was  not 
published  in  the  Federal  Register  by  the 
required  date  of  December  3, 1998, 
requiring  the  effective  date  of  this  action 
to  be  delayed  until  March  25. 1999.  to 
coincide  with  airspace  charting  dates. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation,  as  the 
anticipated  impact  is  so  minimal.  Since 
this  is  a  routine  matter  that  will  only 
affed  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference, 
Navigation  (air). 

Delay  of  Effective  Date 

The  effective  date  on  Airspace  Docket 
No.  98-ASO-12  is  hereby  delayed  from 
January  28,  1999.  to  March  25. 1999. 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  EO  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

Issued  in  College  Park,  Georgia  on 
December  7, 1998. 
Nancy  B.  Shelton, 

Acting  Manager.  Air  Traffic  Division. 
Southern  Region. 

(FR  Doc.  98-33600  Filed  12-18-98;  8:45  am] 
BILLING  CODE  4M10-13-M 
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[  -PARTMENT  OF  TRANSPORTATION 

f  I  deral  Aviation  Administration 

11  CFRPartTI 

1 1  rapace  Dockat  No.  98-AWS-4q 


Mvision  of  Class  E  Airspace;  Burnet, 


/i|9ENCY:  Federal  Aviation 
Administration  (FAA),  EKDT. 
ACTION:  Direct  final  rule;  request  for 
0(^mments. 

-H 

Nummary:  This  amendment  revises  Class 
i  Airspace  at  Bumet,  TX.  The 
(i^velopment  of  a  global  positioning 
System  (GPS)  standard  instrument 
approach  procedure  (SLAP)  to  Kate 
Cfaddock  Field,  Bumet,  TX,  has  made 
this  rule  necessary.  This  action  is 
intended  to  provide  adequate  controlled 
airspace  extending  upward  from  700 
feet  to  more  above  the  surface  for 
strument  flight  rules  (IFR)  operations 
Kate  Craddock  Field,  Bumet,  TX. 
TES:  Effective  0901  UTC,  March  25, 
1099.  Comments  must  be  received  on  or 
before  Febmary  19, 1999. 
ADDRESSES:  Send  comments  on  the  mle 
in  triplicate  to  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  Southwest 
Region.  Docket  No.  98-ASW-48,  Fort 
Worth,  TX  76193-0520.  The  official 
docket  may  be  examined  in  the  Office 
o)f  the  Regional  Counsel,  Southwest 
t^^egion.  Federal  Aviation 
Administration,  2601  Meacham 

Smlevard,  Room  663,  Fort  Worth,  TX, 
tween  9:00  a.m.  and  3:00  p.m., 
onday  through  Friday,  except  Federal 
holidays.  An  informal  docket  may  also 
be  examined  during  normal  business 
hours  at  the  Airspace  Branch,  Air 
JTraffic  Division,  Federal  Aviation 
Administration,  Southwest  Region, 
Room  414,  Fort  Worth,  TX. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Brjuich,  Air 
raffic  Division,  Southwest  Region, 
ederal  Aviation  Administration,  Fort 
orth,  TX  76193-0520,  telephone  817- 
22-5593. 
PPLEMENTARY  INFORMATION:  This 
endment  to  14  CFR  part  71  revises 
e  Class  E  airspace  at  Biunet,  TX.  The 
evelopment  of  a  GPS  SLAP  to  Kate 

ddock  Field,  Bumet,  TX,  has  made 
is  mle  necessary.  This  action  is 
intended  to  provide  adequate  controlled 
^irspace  extending  upward  from  700 
Bet  or  more  above  the  siuiace  for  IFR 
operations  to  Kate  Craddock  Field, 
f  umet,  TX. 
Class  E  airspace  designations  are 
ublished  in  Paragraph  6005  of  FAA 


Order  7400.9F,  dated  September  10, 
1998,  and  effective  September  16, 1998, 
which  is  incorporated  by  reference  in  14 
CFR  §  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  any  adverse 
or  negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  mle.  A 
substantial  number  of  previous 
opportimities  provided  to  the  public  to 
comment  on  substantially  identical 
actions  have  resulted  in  negUgible 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment,  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
mle  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  dociunent 
withdrawing  the  direct  final  mle  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  mlemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  mle  and  was  not  preceded  by  a 
notice  of  proposed  mlemaking, 
comments  are  invited  on  this  mle. 
Interested  persons  are  invited  to 
comment  on  this  mle  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  mle  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
mlemaking  action  is  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  mle  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 


interested  persons.  A  report  that 
summarizes  each  FAA  pubUc. contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  to  response  to  this  mle  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-ASW-48."  The  postcard 
will  be  date  stamped  and  fetumed  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  mle  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Further,  the  FAA  has  determined  that 
this  regulation  is  noncontroversial  and 
unUkely  to  result  in  adverse  or  negative 
comments  and  only  involves  an 
established  body  of  technical 
regulations  that  require  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  Therefore,  I 
certify  that  this  regulation  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  mle"  under  IXDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  Febmary  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  Since  this  mle  involves 
routine  matters  that  will  only  affect  air    " 
traffic  procedures  and  air  navigation,  it 
does  not  warrant  preparation  of  a 
Regulatory  Flexibility  Analysis  because 
the  anticipated  impact  is  so  minimal. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air).  ^ 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal   ' 
Aviation  Administration  amends  14 
CFR  part  71  as  follows: 

PART  71-DESIQNATION  OF  CLASS  A. 
CLASS  B,  CLASS  C.  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 
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Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120;  E.O.  10854;  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

$71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Pamgraph  6005:  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ASWTXE5    Burnet,  TX  (Revised) 

Burnet  Municipal  Kate  Craddock.  Field,  TX 

<Lat.  30»44'20"  N.,  long.  98''14'19"  W.) 
Burnet  NDB 

(Ut.  30''44'21"  N.,  long.  98''14'14"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.7-mile 
radius  of  Burnet  Municipal  Kate  Craddock 
Field  and  mthin  2.5  miles  each  side  of  the 
202°  bearing  from  the  Burnet  NDB  extending 
bom  the  6.7-mile  radius  to  7.4  miles 
southwest  of  the  airport  and  within  1  mile 
each  side  of  the  016°  bearing  frt)m  the  airport 
extending  from  the  6.7-mile  radius  to  8.7 
miles  north  of  the  airport. 
*         *         •         •         » 

Issued  in  Fort  Worth.  TX,  on  December  10, 
1998. 

Albert  L.  Viseili, 

ActingManager,  Air  Traffic  Division. 
Southwest  Region. 

[FR  Doc.  98-33602  Filed  12-18-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 
[Airspace  Docket  No.  98-ASW-49] 

Revision  of  Class  E  Airspace;  Austin, 

AGENCY:  Federal  Aviation 
Administration  {FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 


SUMMARY:  This  amendment  revises  the 
description  of  the  Austin  Class  E 
airspace  area  by  changing  its  point  of 
origin  from  the  Robert  Mueller 
Mimicipal  Airport  to  the  airport's 
present  geographical  coordinates.  The 
FAA  is  taking  this  action  due  to  the 
planned  closure  of  Robert  Mueller 
Municipal  Airport  and  the  transfer  of 
airport  operations  to  Austin-Bergstrom 
International  Airport.  The  intent  of  this 
action  is  to  facilitate  the  transfer  of 
airport  operations  and  provide  adequate 
controlled  airspace  for  aircraft  operating 


under  Instrument  Flight  Rules  (IFR)  in 

the  vicinity  of  Austin,  TX. 

DATES:  Effective:  0601  UTC,  May  20, 

1999,  Comment  Date:  Comments  must 

be  received  on  or  before  February  19, 

1999. 

ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to  Manager,  Airspace 
Branch,  Air  Traffic  Division.  Federal 
Aviation  Administration,  Southwest 
Region,  Docket  No.  98-ASW-49,  Fort 
Worth,  TX  76193-0520.  The  official 
docket  may  be  examined  in  the  Office 
of  the  Regional  Coimsel,  Southwest 
Region,  Federal  Aviation 
Achninistration,  2601  Meacham 
Boulevard,  Room  663,  Fort  Worth,  TX, 
between  9;00  AM  and  3:00  PM,  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  may  also  be 
examined  diuing  normal  business  hours 
at  the  Airspace  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Southwest  Region, 
Room  414,  Fort  Worth,  TX. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520.  telephone  817- 
322-5593. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  part  71  revises 
the  location  of  the  Class  E  airspace  at 
Austin,  TX.  This  action  revises  the 
description  of  the  Austin,  TX  Class  E 
airspace  area  by  changing  its  point  of 
origin  from  the  Robert  Mueller 
Mimicipal  Airport  to  the  airport's 
present  geographical  coordinates.  The 
FAA  is  taking  this  action  due  to  the 
planned  clostire  of  Robert  Mueller 
Mimicipal  Airport  and  the  transfer  of 
airport  operations  to  Austin-Bergstrom 
International  Airport.  The  intent  of  this 
action  is  to  facilitate  the  transfer  of 
airport  operations  and  provide  adequate 
controlled  airspace  for  aircraft  operating 
under  IFR  in  the  vicinity  of  Austin,  TX. 

Class  E  airspace  designations  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9F.  dated  September  10, 
1998,  and  effective  September  16. 1998, 
which  is  incorporated  by  reference  in  14 
CFR  §  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  any  adverse 
or  negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  A 
substantial  number  of  previous 
opportunities  provided  to  the  public  to 
comment  on  substantially  identical 
actions  have  resulted  in  negligible 
adverse  comments  or  objections.  Unless 


a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  vwU 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  conunent, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
sucn  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  is  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before  * 
and  after  the  closing  date  for  comments, 
in  the  Rules  docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA  public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made  "Comments  to  Docket 
No.  98-ASW-49."  The  postcard  will  be 
date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 


"1 


Federal  Register/Vol.  63.  No.  244/Monday,  December  21,  1998/Rule8  and  Regulations 


70327 


liiates,  on  the  relationship  between  the 
national  government  and  the  states,  or 
I )  a.  the  distribution  of  power  and 
■^sponsibilities  among  the  various 
(vels  of  government.  Therefore,  in 
;cordance  with  Executive  Order  12612, 
is  determined  that  this  final  rule  does 
)t  have  sufficient  federalism 
.  iplications  to  warrant  the  preparation 
3f  a  Federalism  Assessment. 
I  Fiuther,  the  FAA  has  determined  that 
this  regulation  is  noncontroversial  and 
junlikely  to  result  in  adverse  or  negative 
nomments  and  only  involves  an 
jastafalished  body  of  technical 
liiegulations  that  require  firequent  and 
jioutine  amendments  to  keep  them 
joperationally  ciurent.  Therefore,  I 
dertify  that  this  regulation  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
^i^gulatory  Policies  and  Procediu«s  (44 
FR  11034;  February  26, 1979);  and  (3)  if 
jtromulgated,  will  not  have  a  significant 
•conomic  impact,  positive  or  negative, 
in  a  substantial  niunber  of  small  entities 
_ider  the  criteria  of  the  Regulatory 
"lexibiUty  Act.  Since  this  rule  involves 
outine  matters  that  will  only  affect  air 
traffic  procedvues  and  air  navigation,  it 
does  not  warrant  preparation  of  a 
Regulatory  FlexibiUty  Analysis  because 
le  anticipated  impact  is  so  minimal. 

:  of  Subfects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
lavigation  (air). 

adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  amends  14 
ZFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
bLASS  B,  CLASS  C.  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103, 40113. 
40120;  E.0. 10854;  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389. 

f71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points. 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 


Paraffaph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ASWTXE5    Austin,  TX  (Revised] 

Point  of  Origin 

(Ut.  30»17'55"  N..  long.  97<'42'06"  W.) 
Austin,  Lakeway  Airpark.  TX 

(Ut.  30»21'27"  N..  long.  9r'59'40"  W.) 
Lago  Vista,  Rusty  Allen  Aiqxirt,  TX 

(Ut.  30"29'55"  N..  long.  97»58'10"  W.) 

That  airspace  extending  upward  from  700 
feet  above  die  surface  within  a  14-niile  radius 
of  the  Point  of  Origin  and  within  a  6.4-mile 
radius  of  Ukeway  Airpark  and  within  a  6.4- 
mile  radius  of  Ugo  Vista  Rusty  Allen 
Airport. 
•         •         •         •         • 

Issued  in  Fort  Worth.  TX,  on  December  10. 
1998. 

AOwrt  L.  Viselli, 

Acting  Manager,  Air  Traffic  Division. 
Southwest  Region. 
[FR  Doc.  98-33598  Filed  12-18-98;  8:45  am] 

WLUNO  CODE  4»1»-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-ASW-6q 

Revision  of  Class  E  Airspace;  Taylor, 
TX 

AQENCY:  Federal  Aviation 
Administration  (FAA),  EXDT. 
action:  Direct  final  rule;  request  for 
comments. 

summary:  This  amendment  revises  Class 
E  airspace  at  Taylor,  TX.  The 
development  of  a  very  high  fiequency 
omnidirectional  range/distance 
measuring  equipment  (VOR/DME) 
standard  instrument  approach 
procedure  (SIAP)  to  Taylor  Municipal 
Airport,  Taylor,  TX,  has  made  this  rule 
necessary.  This  action  is  intended  to 
provide  adequate  controlled  airspace 
extending  upward  from  700  feet  or  more 
above  the  surface  for  instnunent  flight 
rules  (IFR)  operations  to  Taylor 
MunicipaLAirport,  Taylor,  TX. 
DATES:  Effective:  0901  UTC.  March  25, 
1999.  Comment  Date:  Comments  must 
be  received  on  or  before  February  19, 
1999. 

addresses:  Send  comments  on  the  rule 
in  triplicate  to  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  Southwest 
Region,  Docket  No.  98-ASW-50,  Fort 
Worth,  TX  76193-0520.  The  official 
docket  may  be  examined  in  the  Office 
of  the  Regional  Counsel,  Southwest 
Region,  Federal  Aviation 


Administration,  2601  Meacham 
Boulevard,  Room  663,  Fort  Worth,  TX. 
between  9:00  AM  and  3:00  PM.  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  may  also  be 
examined  diuing  normal  business  hours 
at  the  Airspace  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Southwest  Region, 
Room  414,  Fort  Worth.  TX. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch.  Air 
Traffic  Division.  Southwest  Region, 
Federal  Aviation  Administration.  Fort 
Worth,  TX  76193-0520,  telephone  817- 
322-5593. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  part  71  revises 
the  location  of  the  Class  E  airspace  at 
Taylor,  TX.  The  development  of  a  VOR/ 
DME  SIAP  to  Taylor  Municipal  Airport. 
Taylor,  TX,  has  made  this  rule 
necessary.  This  action  is  intended  to 
provide  adequate  controlled  airspace 
extending  upward  from  700  feet  or  more 
above  the  surface  for  instrument  flight 
rules  (IFR)  operations  to  Taylor 
Municipal  Airport,  Taylor,  TX. 

Class  E  airspace  designations  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9F,  dated  September  10. 
1998,  and  effective  September  16, 1998, 
which  is  incorporated  by  reference  in  14 
CFR  §  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  any  adverse 
or  negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  A 
substantial  niunber  of  previous 
opportunities  provided  to  the  public  to 
comment  on  substantially  identical 
actions  have  resulted  in  negligible 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  conunent  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  conunent.  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 
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Comments  Invited 

Although  this  action  is  in  the  foim  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Commimications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  is  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA  pubUc  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt'of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made  "Comments  to  Docket 
No.  98-AWS-50."  The  postcard  will  be 
date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  level 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Further,  the  FAA  has  determined  that 
this  regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments  and  only  involves  an 
established  body  of  technical 
regulations  that  require  fipequent  and 
routine  amendments  to  keep  them 
operationally  current.  Therefore,  I 
certify  that  this  regulation  (1)  is  not  a 
"significant  regulatory  action"  under 


Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  Since  this  rule  involves 
routine  matters  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
does  not  warrant  preparation  of  a 
Regulatory  Flexibility  Analysis  because 
the  anticipated  impact  is  so  minimal. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  the  Federal 
Aviation  Administration  amends  14 
CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C.  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120;  E.O.  10854;  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 


§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  AviaUon 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points. 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 


Paragraph  6005:  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

*         »         *         *         » 

ASWTXE5    Taylor,  TX  [Revised] 

Taylor  Municipal  Airport,  TX 
(Lat.  30»34'19"  N..  long.  97''26'35"  W.) 
That  airspace  extending  upward  firom  700 
feet  above  the  surface  within  a  6.4-mile 
radius  of  Taylor  Municipal  Airport  and 
within  1.6  miles  each  side  of  the  039"  bearing 
from  the  airport  extending  from  the  6.4-mile 
radius  to  11.2  miles  northeast  of  the  airport 
and  within  3.9  miles  each  side  of  the  021° 
bearing  from  the  airport  extending  &t)m  the 
6.4-mile  radius  to  7.3  miles  northeast  of  the 
airport. 


Issued  in  Fort  Worth,  TX.  on  December  10. 
1998. 

Albeit  L.  ViaeUi. 

Acting  hdanag/er.  Air  Traffic  Division, 
Southwest  Region. 

(FR  Doc.  98-33597  Filed  12-18-98;  8:45  am) 
BtLUNQ  COOC  4»1fr-1»-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 
[Airspace  Dociwt  No.  98-^SW-61] 

Establishment  of  Class  E  Airspace; 
Austin,  Horseshoe  Bay,  TX  and 
Revocation  of  Class  E  Airspace, 
Marble  Falls,  TX 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  establishes 
Class  E  airspace  at  Austin,  Horseshoe 
Bay,  TX  and  revokes  the  existing  Class 
E  airspace  at  Marble  Falls,  TX.  The 
decision  to  associate  the  Class  E 
airspace  with  Austin.  TX  instead  of 
Marble  Falls.  TX;  the  change  of  the 
name  of  the  airport  from  Horseshoe  Bay 
Airport  to  Horseshoe  Bay  Airpark;  and 
the  development  of  a  nondirectional 
radio  beacon  (NDB)  standard  instrument 
approach  procedure  (SIAP)  to 
Horseshoe  Bay  Airpark.  Marble  Falls, 
TX.  have  made  this  rule  necessary.  This 
action  is  intended  to  provide  adequate 
controlled  airspace  extending  upward 
from  700  feet  or  more  above  the  surface 
for  instrument  flight  rules  (IFR) 
operations  to  Horseshoe  Bay  Airpark, 
Marble  Falls,  TX. 

DATES:  Effective  0901  UTC,  March  25, 
1999.  Comments  must  be  received  on  or 
before  February  19, 1999. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  Southwest 
Region.  Docket  No.  98-ASW-51,  Fort 
Worth,  TX  76193-0520.  The  official 
docket  may  be  examined  in  the  Office 
of  the  Regional  Counsel,  Southwest 
Region,  Federal  Aviation 
Administration,  2601  Meacham 
Boulevard,  Room  663,  Forth  Worth,  TX, 
between  9:00  a.m.  and  3:00  p.m., 
Monday  tlirough  Friday,  except  Federal 
holidays.  An  informal  docket  may  also 
be  examined  during  normal  business 
hours  at  the  Airspace  Branch,  Air 
Traffic  Division,  Federal  Aviation 
Administration,  Southwest  Region. 
Room  414,  Forth  Worth,  TX. 
FOR  FURTHER  INFORMATION  CONTACT: 
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Jonald  J.  Day,  Airspace  Branch,  Air 
"tVaffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 

orth,  TX  76193-0520,  telephone  817- 

2-5593. 

PPLEMENTARY  INFORMATION:  This 
endment  to  14  CFR  part  71 
establishes  Class  E  airspace,  at  Austin, 
itorseshoe  Bay  Airpark,  TX  and  revokes 
tie  existing  Class  E  airspace  at  Marble 
Falls,  TX.  The  decision  to  associate  the 
Class  E  airspace  with  Austin,  TX  instead 
of  Marble  Falls,  TX;  the  change  of  the 
mme  of  the  airport  from  Horseshoe  Bay 
Airport  to  Horseshoe  Bay  Airpark;  and 
the  development  of  a  nondirectional 
radio  beacon  (NDB)  standard  instrument 
Btoproach  procedure  (SIAP)  to 
Horseshoe  Bay  Airpark,  Marble  Falls, 
TX,  have  made  this  rule  necessary.  This 
action  is  intended  to  provide  adequate 
cjontrolled  airspace  extending  upward 
from  700  feet  or  more  above  the  surface 
or  IFR  operations  to  Horseshoe  Bay 
^rpark.  Marble  Falls,  TX. 

Class  E  airspace  designations  are 

ublished  in  Paragraph  6005  of  FAA 

der  7400.9F,  dated  September  10, 
8,  and  effective  September  16, 1998, 

hich  is  incorporated  by  reference  in  14 
Cm  §  71.1.  The  Class  E  airspace 
Resignation  listed  in  this  dociunent  will 
1  e  published  subsequently  in  the  order. 

'.  "he  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
I  ggulation  will  not  result  in  any  adverse 
( r  negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  A 
!  ubstantial  niunber  of  previous 
( ipportunities  provided  to  the  public  to 
( omment  on  substantially  identical 
i  ictions  have  resulted  in  negligible 
i  dverse  comments  or  objections.  Unless 
( ,  written  adverse  or  negative  comment, 
( a  a  written  notice  of  intent  to  submit 
)  [n  adverse  or  negative  comment,  is 
]  eceived  within  the  conunent  period, 
t  he  regulation  will  become  effective  on 
I  he  date  specified  above.  After  the  close 
( if  the  Comment  period,  the  FAA  virill 
tublish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
1  legative  comments  were  received  and 
I  »nfirming  the  date  on  which  the  final 
1  ule  will  become  effective.  If  the  FAA 
I  loes  receive,  within  the  conunent 
>eriod,  an  adverse  or  negative  comment 
»r  written  notice  of  intent  to  submit 
iuch  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
mblished  in  the  Federal  Register,  and 
1  notice  of  proposed  rulemaking  may  be 
)ublished  with  a  new  comment  period. 

ikimments  Invited 

Although  this  action  is  in  the  form  of 
1  final  rule  and  was  not  preceded  by  a 
lotice  of  proposed  rulemaking, 


comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenters'  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  is  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA  public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  foUownng 
statement  is  made:  "Comments  to 
Docket  No.  98-ASW-51."  The  postcard 
will  be  date  stamped  and  retiuned  to  the 
commenter. 

Agency  Findings        -   - 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Further,  the  FAA  has  determined  that 
this  regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments  and  only  involves  an 
established  body  of  technical 
regulations  that  require  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  Therefore,  I 
certify  that  this  regulation  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 


economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  Since  this  rule  involves 
routine  matters  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
does  not  warrant  preparation  of  a 
Regulatory  Flexibility  Analysis  because 
the  anticipated  impact  is  so  minimal. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  amends  14 
CFR  part  71  as  follows: 

PART  71— DESIQNATK>N  OF  CLASS  A. 
CLASS  B,  CLASS  C.  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS:  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120;  E.O.  10854;  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

171.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998.  is  amended  as 
follows: 

Paragraph  BOOS:  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ASW  TX  35    Austin,  Honeshoe  Bay 
Airfwrk.  TX  [New] 

Horseshoe  Bay  Airpark,  TX 

(Lat.  30"'31'37"N.,  long.  98''21'31"  W.) 
Horseshoe  Bay  Resort  NDB 
(Lat.  30''31'24"  N.,  long.  98''21'28"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  6.5-mile  radius 
of  Horseshoe  Bay  Airp>ark  and  within  5.5 
miles  each  side  of  the  002°  bearing  of  the 
Horseshoe  Bay  Resort  NDB  extending  from 
the  6.5-mile  radius  to  10  miles  north  of  the 
NDB. 


ASWTXES    Martile  Falb,  TX  [Removed] 


Issued  in  Fort  Worth,  TX.  on  December  10, 
1998. 

Albert  L.  Viselii, 

Acting  Manager,  Air  Traffic  Division, 
Southwest  Region. 

[FR  Doc.  98-33596  Filed -12-1 8-98;  8:45  am) 
BttXSM  CODE  M10-13-M 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Dociwt  No.  96-ASW-62] 

Revision  of  Class  E  Airspace;  San 
Angeio,  TX 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  revises  Class 
E  airspace  at  San  Angeio.  TX.  The 
development  of  a  nondirectional  radio 
beacon  (NDB)  standard  instrument 
approach  procedure  (SLAP)  to  Mathis 
Field,  San  Angeio,  TX,  had  made  this 
rule  necessary.  This  action  is  intended 
to  provide  adequate  controlled  airspace 
extending  upward  from  700  feet  or  more 
above  the  surface  for  instrument  flight 
rules  (IFR)  operations  to  Mathis  Field. 
San  Angeio,  TX. 

DATES:  Effective  0901  UTC,  March  25, 
1999.  Comments  must  be  received  on  or 
before  February  19, 1999. 

ADDRESSES:  Send  comments  on  the  rule 
in  tiiphcate  to  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  Southwest 
Region.  Docket  No.  98-ASW-52.  Fort 
Worth,  TX  76193-0520. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Southwest  Region,  Federal  Aviation 
Administration,  2601  Meacham 
Boulevard,  Room  663,  Fort  Worth,  TX, 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  An  informal  docket  may  also 
be  examined  during  normal  business 
hours  at  the  Airspace  Branch,  Air 
Traffic  Division,  Federal  Aviation 
Administration,  Southwest  Region, 
Room  414,  Fort  Worth,  TX. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch.  Air 
Traffic  Division.  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520,  telephone  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  part  71  revises 
the  Class  E  airspace  at  San  Angeio,  TX. 
The  development  of  a  NDB  SIAP  to 
Mathis  Field,  San  Angeio,  TX.  has  made 
this  rule  necessary.  This  action  is 
intended  to  provide  adequate  controlled 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  for  IFR 
operations  to  Mathis  Field,  San  Angeio, 
TX. 

Class  E  airspace  designations  are 
published  in  Paragraph  6005  of  FAA 


Order  7400.9F,  dated  September  10, 
1998,  and  effective  September  16, 1998. 
which  is  incorporated  by  reference  in  14 
CFR  §  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  any  adverse 
or  negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  A 
substantial  number  of  previous 
opportunities  provided  to  the  public  to 
comment  on  substantially  identical 
actions  have  resulted  in  negligible 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment,  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
pubhshed  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  commimications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  fight  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  is  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviromnental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modilfy  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 


interested  persons.  A  report  that 
summarizes  each  FAA  public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-ASW-52."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Further,  the  FAA  has  determined  that 
this  regulation  is  noncontroversial  and 
imlikely  to  result  in  adverse  or  negative 
comments  and  only  involves  an 
estabUshed  body  of  technical 
regulations  that  require  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  Therefore,  I 
certify  that  this  regulation  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  Since  this  rule  involves 
routine  matters  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
does  not  warrant  preparation  of  a 
RegiUatory  Flexibility  Analysis  because 
the  anticipated  impact  is  so  minimal. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  the  Federal 
Aviation  AdmLiistration  amends  14 
CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 
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Authority:  49  U.S.C.  106(g),  40103,  40113. 
lbl20;  E.0. 10854;  24  FR  9565,  3  CFR,  1959- 
1  »3  Comp.,  p.  389. 

1171.1    [Amended] 

2.  The  incorporation  by  reference  in 
Lk  CFR  71.1  of  the  Federal  Aviation 
'  dministration  Order  7400.9F,  Airspace 
[  ^signations  and  Reporting  Points, 
teted  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
■bllows: 

F  aragraph  6005:  Class  E  airspace  areas 
e  Ktending  upward  from  700  feet  or  more 
1  bove  the  surface  of  the  earth. 


ISWTXE5    San  Angelo.TX  (Revised] 

nlbthis  Field.  TX 

(Lat.  31»21'30"  N.,  long  100''29'46"  W.) 
iaa  Angelo  VORTAC 

(Lat.  31«'22'30"  N.,  long.  10O"27'18"  W.) 
hKathis  Field  ILS  Localizer 

(Ut.  31''21'49"  N..  long.  100<'39'05"  W.) 

That  airspace  extending  upward  from  700 
^et  above  the  surfoce  within  a  7.6-mile 
I  idius  of  Mathis  Field  and  within  8  miles 
t  nith  and  4  miles  north  of  the  Mathis  Field 
I  S  Localizer  northeast  course  extending 
I  om  the  7.6-mile  radius  to  16  miles  norUieast 
(  f  the  airport  and  within  8  miles  south  and 

miles  north  of  the  Mathis  Field  ILS 
iLocalizer  southwest  course  extending  from 
t  le  7.6-mile  radius  to  16  miles  southwest  of 
t  le  airport  and  within  8  miles  south  and  4 
I  liles  north  of  the  065°  radial  of  the  San 
i  Lngelo  VORTAC  extending  from  the  7.6-mile 
]  adius  to  16  miles  northeast  of  the  airport. 
*         *         •         « 

Issued  in  Fort  Worth,  TX,  on  December  10, 

998. 

.  Libert  L.ViMlli. 

,  \cting  Manager,  Air  Traffic  Division, 
,  touthwest  Region. 

FR  Doc.  98-33595  Filed  12-18-58;  8:45  am) 

IILUNQ  CODE  4«10-13-M 


>EPARTMENT  OF  TRANSPORTATION 
federal  Aviation  Administration 

4  CFR  Part  71 

tJrspac*  Docket  No.  M-ASW-63] 
evision  of  Class  E  Airspace;  RoswaH, 

m 

AGENCY:  Federal  Aviation 
\dministration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
:x)mments. 


IUMMARY:  This  amendment  revises  Class 
i  airspace  at  Roswell,  NM.  The 
development  of  an  instrument  landing 
system  (ILS)  standard  instrument 
ipproadi  procedure  (SLAP)  to  Roswell 
hdustrial  Air  Center,  Roswell,  NM,  has 
nade  this  rule  necessary.  This  action  is 
intended  to  provide  adequate  controlled 


airspace  extending  upward  from  700 
feet  or  more  above  the  surface  for 
instrument  flight  rules  (IFR)  operations 
to  Roswell  Industrial  Air  Center, 
Roswell,  NM. 

DATES:  Effective  0901  UTC,  May  20, 
1999.  Comments  must  be  received  on  or 
before  February  19, 1999. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  Southwest 
Region,  Docket  No.  98-ASW-53.  Fort 
Worth,  TX  76193-0520. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Coimsel, 
Southwest  Region,  Federal  Aviation 
Administration,  2601  Meacham 
Boulevard,  Room  663,  Fort  Worth,  TX, 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
hoUdays.  An  informal  docket  may  also 
be  examined  during  normal  business 
hours  at  the  Airspace  Branch,  Air 
Traffic  Division,  Federal  Aviation 
Administration,  Southwest  Region, 
Room  414,  Fort  Worth,  TX. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520.  telephone  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  part  71  revises 
the  Class  E  airspace  at  Roswell,  NM. 
The  development  of  an  ILS  SLAP  to 
Roswell  Industrial  Air  Center,  Roswell, 
NM,  has  made  this  rule  necessary.  This 
action  is  intended  to  provide  adequate 
controlled  airspace  extending  upward 
from  700  feet  or  more  above  the  surface 
for  IFR  operations  to  Roswell  Industrial 
Air  Center.  Roswell,  NM 

Class  E  airspace  designations  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9F,  dated  September  10, 
1998.  and  effective  September  16, 1998, 
which  is  incorporated  by  reference  in  14 
CFR  §  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  any  adverse 
or  negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  nUe.  A 
substantial  number  of  previous 
opportunities  provided  to  the  public  to 
comment  on  substantially  identical 
actions  have  resulted  in  negligible 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment,  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 


the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
pubUsh  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
pubUshed  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  conunimications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  Ught  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
efliectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  is  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA  public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-ASW-53."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibiUties  among  the  various 
levels  of  government.  Therefore,  in 
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accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Further,  the  FAA  has  determined  that 
this  regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments  and  only  involves  an 
established  body  of  technical 
regulations  that  require  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  Therefore,  I 
certify  that  this  regulation  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  EXDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  Since  this  rule  involves 
routine  matters  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
does  not  warrant  preparation  of  a 
Regulatory  Flexibility  Analysis  because 
the  anticipated  impact  is  so  minimal. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  piursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  amends  14 
CFR  part  71  as  follows: 

PAFTT  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS:  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103. 40113, 
40120;  E.O.  10854;  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389. 

S71.1    [AnMiKled] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designation  and  Reporting  Points,  dated 
September  1&,  1998,  and  effective 
September  16. 1998.  is  amended  as 
follows: 

Paragraph  6005:  Oass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

*         •         *         »         * 

ASWNME5    RosweU.  NM  (Revised] 

Roswell  Industrial  Air  Center,  NM 

(Ut.  33''18'06"  N.,  long.  104''31'50"  W.) 
Chisum  VORTAC 


(Lat.  33''20'15"N..  long.  104''37'17"  W.) 
Roswell  Localizer 
(Lat.  33»16'58"  N.,  long.  104''32'27"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  12.7-mile 
radius  of  Roswell  Industrial  Air  Center  and 
within  4  miles  each  side  of  the  Chisum 
VORTAC  290°  radial  extending  from  the 
12.7-mile  radius  to  23.3  miles  northwest  of 
the  airport  and  within  4  miles  each  side  of 
the  Roswell  Localizer  northeast  course 
extending  from  the  12.7-mile  radius  to  13.7 
miles  northeast  of  the  airport 
*         *         •         *         * 

Issued  in  Fort  Worth.  TX,  on  DecemberlO, 
1998. 

Albert  L.  Viselli. 

Acting  Manager,  Air  Traffic  Division, 
Southwest  Region. 

(FR  Doc.  98-33594  Filed  12-18-98;  8:45  am] 
BILUNQ  COOe  4810-13-M 


FEDERAL  TRADE  COMMISSION 

16CFRPart235 

Guides  Against  Deceptive  Labeling 
and  Advertising  of  Adhesive 
Compositions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Rescission  of  the  Guides  Against 
Deceptive  Labeling  and  Advertising  of 
Adhesive  Compositions. 

SUMMARY:  On  April  9, 1998  the 
Commission  published  a  Federal 
Register  notice  initiating  the  regulatory 
review  of  the  Federal  Trade 
Commission's  ("Commission")  Guides 
Against  Deceptive  Labeling  and 
Advertising  of  Adhesive  Compositions 
("Adhesive  Compositions  Guides"  or 
"the  Guides"),  16  CFR  Part  235.  The 
Commission  has  now  completed  its 
review,  and  determined  to  rescind  the 
Guides. 

EFFECTIVE  DATE:  December  21. 1998. 
ADDRESS:  Requests  for  copies  of  the 
Federal  Register  Notice  should  be  sent 
to  the  Consumer  Response  Center,  Room 
130,  Federal  Trade  Commission,  600 
Pennsylvania  Ave.,  N.W.,  Washington, 
DC  20580.  The  notice  and  news  release 
announcing  the  rescission  of  the  Guides 
are  available  on  the  hitemet  at  the 
Commission's  website,  "http:// 
www.ftc.gov". 

FOR  FURTHER  INFORMATION  CONTACT: 
Erika  Wodinsky,  Assistant  Regional 
Director,  Federal  Trade  Commission, 
San  Francisco  Regional  Office.  901 
Market  Sti^et.  Suite  570,  San  Francisco. 
CA  98103.  telephone  number  (415)  356- 
5270,  E-mail  "ewoclinsky@ftc.gov". 
SUPPLEMENTARY  INFORMATION:  The 
Adhesive  Compositions  Guides, 
promulgated  by  the  Commission  on 


November  8, 1967,  provide  guidance  to 
manufacturers,  distributors, 
wholesalers,  jobbers,  and  retailers  of 
adhesive  products  regarding  the  labeling 
and  advertising  of  these  products.  The 
Guides  counsel  against  the  use  of  terms 
that  suggest  that  various  adhesive 
products  contain  or  have  the  properties 
of  metal,  solder  or  weld,  porcelain, 
epoxy.  and  rubber  if  those  products  do 
not,  in  fact,  have  the  same  chemical  or 
physical  properties  as  the  specified 
products.  See  Guides  1-5.  In  addition, 
the  Guides  contain  a  general,  overall 
statement  about  what  types  of  claims  for 
adhesive  products  will  be  viewed  as 
deceptive  in  advertising  or  labeling.  In 
particular,  the  Guides  address  the  use  of 
representations  that  are  likely  to 
mislead  or  deceive  purchasers  about  the 
nature,  composition,  capabilities, 
durabiUty,  hardness,  adhesive  strength, 
lasting  effect,  thermal  or  electrical 
properties,  or  resistance  to  deterioration 
of  adhesive  products.  One  section  of  the 
Guides  also  advises  that  a 
representation  that  a  product  is 
"guaranteed"  should  contain  a  clear  and 
conspicuous  disclosure  of  the  extent  of 
the  guarantee,  any  material  conditions 
or  limitations  imposed  by  the  guarantor, 
the  maimer  in  which  the  guarantor  will 
perform  thereunder,  and  3ie  identity  of 
the  guarantor.  Finally,  the  Guides  advise 
against  manufactiu«rs  and  distributors 
providing  another  person  with 
promotional  materials  through  which 
that  person  deceives  consumers  with 
respect  to  adhesive  products. 

'The  Commission  has  determined,  as 
part  of  its  oversight  responsibilities,  to 
review  rules  and  industry  guides 
periodically.  These  reviews  seek 
information  about  the  costs  and  benefits 
of  the  Commission's  rules  and  guides, 
and  their  regulatory  and  economic 
impact.  The  information  obtained 
assists  the  Commission  in  identifying 
rules  and  guides  that  warrant 
modification  or  rescission.  The 
Commission  solicited  comments  on  the 
Adhesive  Compositions  Guides  in  the 
Federal  Register  on  April  9. 1998.  63  FR 
17348.  The  Commission's  staff  also 
mailed  copies  of  the  notice  to  three 
industry  trade  associations,  representing 
over  150  industry  members,  to  ensure 
that  all  interested  parties  would  have  an 
opportunity  to  comment.  The  comment 
period  ended  June  8, 1998. 

The  Commission  received  three 
comments.  Two  comments  were  fitim 
consumers  who  supported  retaining  the 
Guides  and  expressed  general  concern 
about  the  need  to  prevent  deception  in 
labeling  adhesive  products.  Although 
both  letters  provided  thoughtful 
comment  on  the  importance  of 
protecting  consumers  from  deception. 
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nether  offered  any  specific  examples  of 
de4:eption  observed  in  this  industiy. 

!  The  third  comment  was  submitted  by 
tl^e  Adhesives  and  Sealant  Ck>uncil,  Inc. 
C'ASC"),  an  industry  trade  association. 
AJ^C  expressed  concern  that  the  Guides, 
a$  [presently  written,  have  little  practical 
use  due  to  significant  technological 
changes  since  their  adoption.  It  noted 

Since  the  early  1970's  a  wide  range  of 
adhesives  and  sealants,  designed  for  specific 
afiplications,  have  entered  the  commercial 
iTfarket  and  it  would  be  beneficial  to  today's 
itlqre  sophisticated  consumers  if  the 
Guidelines  offered  descriptions  [of]  the 
vffious  types  of  adhesives,  i.e.,  silicones, 

^thanes,  acrylics  or  epoxy  adhesives. 

also  suggested  that  the  Guides,  if 
tained,  mi^t  require  a  statement  of 
the  type  and  percentage  of  any  solvent 
content  within  a  product.  In  addition, 
ASC  suggested  that  the  Guides  have 
better  definitions,  in  light  of  the  new 
types  of  materials  being  used  today.  It 
nicited,  for  example,  that  "the  term 
'njbber'  normally  means  natural  rubber 
unless  there  is  some  type  of  prefix 
included  such  as  'silicone  rubber,' "  and 
SI  ijggested  that  the  term  be  defined  more 
brpadly  to  include  "elastomeric 
niiterials  not  necessarily  based  on 
notiual  rubber."  The  association 
recommended  that  the  Guides  be 
d  i  continued  imless  they  can  be 
modified  substantially. 

Industry  compUance  with  the  Guides 
aplpears  to  be  satisfactory.  In  the  31 
yiaars  since  the  Guides  were  issued,  the 
dommission  has  not  received  any 
cpvnplaints  or  initiated  any  enforcement 
actions  relating  in  any  way  to  these 
Qttides.  If,  in  the  future,  deceptive 
pjrbctices  prove  to  be  a  problem  in  this 
industry,  however,  the  Commission  may 
piUrsue  enforcement  actions,  under 
section  5  of  the  Federal  Trade 
Ctimmission  Act,  15  U.S.C.  45,  as 
n  e  eded  on  a  case-by-case  basis. 

JFor  the  reasons  explained  in  this 
notice,  the  Commission  has  determined 
t(  >  rescind  the  Guides  because  they  are 
n  c  I  longer  necessary. 

L  i  rt  of  Subiects  in  16  CFR  Part  235 

Adhesives,  Advertising,  Labeling, 
liade  practices. 

P  ART  235— (REMOVED] 

The  Commission,  under  authority  of 
s  i  ::tions  5(a)(1)  and  6(g)  of  the  Federal 
1  ]  ade  Commission  Act,  15  U.S.C. 
4E  (a)(1)  and  46(g),  amends  Chapter  I  of 
TStle  16  of  the  Code  of  Federal 
Regulations  by  removing  Part  235. 


By  direction  of  the  Conunission. 
Donald  S.  Clark, 
Secretary. 

IFR  Doc.  98-33704  Filed  12-18-98;  8:45  am) 
MLUNQ  CODE  VTSfr-OI-P 

FEDERAL  TRADE  COMMISSION 

1&CFR  PART  243 

Guides  for  the  Decorative  Wail 
Paneling  industry 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Rescission  of  the  Guides  for  the 
Decorative  Wall  Paneling  Industry. 

SUMMARY:  On  March  27, 1998,  the 
Commission  published  a  Federal 
Register  notice  initiating  a  regulatory 
review  of  the  Federal  Trade 
Commission's  ("Commission")  Guides 
for  the  Decorative  Wall  Paneling 
Industry  ("Decorative  Wall  Paneling 
Guides"  or  "the  Guides").  16  CFR  Part 
243,  under  the  Commission's  program  to 
review  all  rules  and  guides.  The 
Commission  has  now  completed  its 
review  and  determined  to  rescind  the 
Guides. 

EFFECTIVE  DATE:  December  21, 1998. 
ADDRESS:  Requests  for  copies  of  the 
Federal  Register  notice  should  be  sent 
to  the  Consumer  Response  Center,  Room 
130,  Federal  Trade  Commission,  600 
Pennsylvania  Ave.,  N.W.,  Washington, 
E)C  20580.  The  notice  and  news  release 
announcing  the  rescission  of  the  Guides 
are  available  on  the  Internet  at  the 
Commission's  website,  "http:// 
www.ftc.gov". 

FOR  FURTHER  INFORMATION  CONTACT:  Eric 
Nickerson,  Investigator,  Federal  Trade 
Commission,  Denver  Regional  Office, 
1961  Stout  Street,  Suite  1523,  Denver, 
CO  80294,  telephone  number  (303)  844- 
3584,  E-mail  "enickerson@ftc.gov". 
SUPPLEMENTARY  INFORMATION:  The 
Decorative  Wall  Paneling  Guides, 
promulgated  by  the  Commission  on 
December  15, 1971,  provide  guidance  to 
manufacturers,  retail  distributors,  and 
other  suppliers  ("sellers")  of  decorative 
wall  panels  v«rith  regard  to  labeling, 
advertising,  and  promoting  their 
products  in  a  manner  consistent  with 
Section  5  of  the  Federal  Trade 
Commission  Act,  15  U.S.C.  45.  The 
Guides  are  designed  to  protect 
purchasers  fi-om  being  misled  by  the 
appearance  of  a  product,  or  by  deceptive 
descriptions,  depictions,  designations, 
or  representations  in  advertisements, 
labels,  or  other  promotional  materials. 

The  Guides  provide  examples  of 
deceptive  and  non-deceptive 
descriptions  for  wood  and  wood 
imitations  to  ensure  that  prospective 


purchasers  are  not  misled  by  a  product's 
appearance.  For  example.  Section 
243.2(a)(5)  provides  that  "(d]escribing  a 
nonlumber  product,  such  as 
paiticleboard,  hardboard,  fiberboard, 
flakeboard,  and  products  of  similar 
composition,  as  'wood' "  is  a  false 
representation.  The  Guides  also  suggest 
that  sellers  affirmatively  disclose  the 
composition  and  other  attributes  of  the 
products  being  ofi'ered.  Additionally, 
the  Guides  provide  for  disclosure  of 
material  facts  that  would  be  helpful  to 
consumers  in  making  purchase 
decisions.  The  Guides  suggest  that 
affirmative  disclosures  be  provided  in 
advertising  and  labeling  when:  (1)  A 
wall  panel's  appearance  could  mislead 
purchasers  as  to  its  true  composition;  or 
(2)  a  representation  is  made  that  is 
susceptible  of  at  least  one  misleading 
interpretation. 

The  Commission  has  determined,  as 
part  of  its  oversight  responsibilities,  to 
review  rules  and  industry  guides 
periodically.  These  reviews  seek 
information  about  the  costs  and  benefits 
of  the  Commission's  rules  and  guides, 
and  their  regulatory  and  economic 
impact.  The  information  obtained 
assists  the  Commission  in  identifying 
rules  and  guides  that  warrant 
modification  or  rescission.  The 
Commission  solicited  comments  on  the 
Decorative  Wall  Paneling  Guides  in  the 
Federal  Register  on  March  27. 1998.  63 
PR  14865.  "The  Commission's  staff  also 
mailed  copies  of  the  notice  to 
approximately  100  industry 
representatives  to  ensure  that  all 
interested  parties  would  have  an 
opportimity  to  comment.  The  comment 
period  ended  May  26.  1998. 

Ilie  Commission  received  one 
comment,  from  the  Hardwood,  Plywood 
&  Veneer  Association  ("HPVA").  The 
comment  supported  retaining  the 
Guides  because  "(djecorative  paneling 
still  represents  a  significant  sector  of  the 
interior  finish  products  market."  '  The 
commenter  stated  that  the  Guides 
benefit  sellers  by  "establishing  a 
common  basis  of  understanding  and  fair 
competition."  The  commenter  also 
noted,  however,  the  existence  of  at  least 
one  recognized  standard  for  decorative 
wall  panels.  This  voluntary  industry 
standard,  the  "American  National 
Standard  For  Hardwood  And  Decorative 
Plywood"  or  "ANSI/HPVA  HP-1-1994" 
(hereafter  referred  to  as  the  "ANSI 
standard"),  became  effective  in  1994, 
superseding  earlier  versions  published 
in  1983  and  1993.  Both  the  1983  and 
1994  versions  of  the  standard  were  the 
result  of  joint  efforts  of  the  American 
National  Standards  Institute,  Inc.,  and 


'  HPVA,  #1. 
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the  Hardwood,  Plywood  &  Veneer 
Association.^  The  "ANSI  Canvass 
Method,"  in  which  industry  members 
with  an  interest  in  hardwood  and 
decorative  plywood  were  contacted,  was 
used  to  achieve  consensus  for  the 
standard.^ 

The  ANSI  standard  sets  forth  detailed 
product  quality,  labeling,  and  testing 
requirements  for  a  variety  of  wood-  and 
veneer-finished  products.  Specifically, 
the  ANSI/HPVA  publication's  abstract 
states,  in  part,  that  the  ANSI  Standard 
for  Hardwood  and  Decorative  Plywood: 

[Elstablishes  nationally  recognized 
classifications,  quality  criteria,  test  methods, 
deHnitions,  and  product  marking  and 
designation  practices  for  plywood  produced 
primarily  from  hardwoods.  It  is  intended  for 
voluntary  use  for  reference  in  trade  literature, 
catalogs,  sales  contracts,  building  codes 
•   *  *  to  describe  the  quality  aspects  of  the 
product  and  the  means  to  determine 
conformance. 

While,  unlike  the  Guides,  the  ANSI 
standard  does  not  expressly  prohibit 
sellers  from  misrepresenting  the 
composition  of  a  particular  wood  or 
simulated  wood  product,  it  provides 
detailed  classifications  and  criteria  for 
product  advertising  and  labeling.  The 
Commission  believes  that  the  ANSI 
voluntary  industry'  standard  indeed 
provides  an  adequate  basis  for  a 
common  understanding  among  industry 
members  through  its  highly  specific 
descriptions  of  the  qualities  and 
characteristics  of  hardwood  and 
decorative  plywood  products. 

Industry  compliance  with  both  the 
Guides  and  the  ANSI  standard  appears 
to  be  exemplary.  In  the  27  years  since 
the  Guides  were  issued,  the  Commission 
has  not  received  any  complaints  or 
initiated  any  enforcement  actions 
relating  to  these  Guides.  The  existence 
of  a  strong  industry  standard  and  the 
level  of  compliance  it  commands, 
viewed  in  conjunction  with  the 
Commission's  unfettered  ability  to 
pursue  actions  against  members  of  this 
industry  for  engaging  in  unfair  and 
deceptive  acts  and  practices  under 
section  5  of  the  FTC  Act,  15  U.S.C.  45, 
sufficiently  ensures  that  sellers  will  not 
mislead  consumers  in  the  future  in  the 
labeling,  advertising,  or  sale  of 
decorative  wall  paneling.  If,  in  the 
future,  deceptive  practices  prove  to  be  a 
problem  in  Uiis  industry,  however,  the 
Commission  may  pursue  enforcement 
actions  as  needed  on  a  case-by-case 
basis. 

For  the  reasons  explained  in  this 
notice,  the  Commission  has  determined 


^  Prior  to  January  1. 1993.  HPVA  was  known  as 
the  Hardwood  ft  Plywood  Manufacturers 
Association. 

'ANSI/HPVA  HP-1-1994,  at  iv. 


to  rescind  the  Guides  because  they  are 
no  longer  necessary. 

List  of  Subjects  in  16  CFR  Part  243 

Advertising,  Forests  and  forest 
products.  Labeling,  Trade  practices. 
Wall  paneling  industry. 

PART  243— {REMOVED] 

The  Commission,  under  authority  of 
sections  5(a)(1)  and  6(g)  of  the  Federal 
Trade  Commission  Act,  15  U.S.C. 
45(a)(1)  and  46(g),  amends  Chapter  I  of 
Title  16  of  the  Code  of  Federal 
Regulations  by  removing  part  243. 

By  direction  of  the  Commission. 
Donald  S.  Claiic, 
Secretary. 

|FR  Doc.  98-33705  Filed  12-18-98;  8:45  am] 
BILLING  CODE  67SO-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  RESOURCES 

Food  and  Drug  Administration 

21  CFR  Part  520 

Oral  Dosage  Form  New  Animai  Drugs; 
Oxytetracyciine  Tablet/Bolus 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Boehringer 
Ingelheim  Vetmedica,  Inc.  The  NADA 
provides  for  use  of  oxytetracyciine 
boluses  for  control  and  treatment  of 
bacterial  enteritis  and  bacterial 
pneumonia  in  beef  and  dairy  calves. 
EFFECTIVE  DATE:  December  21, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dianne  T.  McRae,  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
Administration,  7500  Stcmdish  PI., 
Rockville,  MD  20855,  301-827-0212. 
SUPPLEMENTARY  INFORMATION: 
Boehringer  Ingelheim  Vetmedica,  Inc., 
2621  North  Belt  Highway,  St.  Joseph, 
MO  64506-2002,  filed  NADA  141-002 
that  provides  for  use  of  Oxy  500  and 
1 ,000  Calf  Boluses  (oxytetracyciine 
hydrochloride  boluses)  for  control  and 
treatment  of  bacterial  diseases  of  beef 
and  dairy  calves  caused  by  organisms 
sensitive  to  oxytetracyciine,  bacterial 
enteritis  caused  by  Salmonella 
typhimurium  and  Escherichia  coli  and 
bacterial  pneumonia  caused  by 
Pasteurella  multocida.  The  NADA  is 
approved  as  of  October  26, 1998.  The 
regulations  are  amended  in  21  CFR 


520.1660c  by  revising  the  section 
heading,  paragraphs  (a)  and  (b),  by 
removing  em  outdated  paragraph  (c),  by 
redesignating  paragraphs  (d)  and  (e)  as 
paragraphs  (c)  and  (d),  and  by  amending 
paragraph  (d)(3)  to  reflect  the  approval. 
The  basis  for  approval  is  discussed  in 
the  fi-eedom  of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33(a)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

2.  Section  520.1660c  is  amended  by 
revising  the  section  heading,  by  revising 
paragraphs  (a)  and  (b),  by  removing 
paragraph  (c),  by  redesignating 
paragraphs  (d)  and  (e)  as  paragraphs  (c) 
and  (d),  and  by  revising  the  4th  sentence 
in  newly  redesignated  paragraph  (d)(3) 
to  read  as  follows: 

§  520. 1 660c    Oxytetracyciine  hydrochloride 
tablets/boluses. 

(a)  Specifications.  Each  tablet  or  bolus 
contains  250,  500,  or  1,000  milligrams 
of  oxytetracyciine  hydrochloride. 

(b)  Sponsors.  For  sponsors  in 

§  510.600(c)  of  this  chapter:  See  000010 
for  use  of  500  and  1,000  milligram 
boluses.  See  000069  for  use  of  250  and 
500  milligram  tablets. 
***** 

(d)  *  *  * 

(3)  *   *   *  For  sponsor  000069:   , 
Discontinue  treatment  7  days  prior  to 
slaughter.  *  *  * 


V 
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iDated:  November  30, 1998. 
Stephen  F.  Sundlof. 

Diriector,  Center  for  Veterinary  Medicine. 
(FR  Doc.  98-33637  Filed  12-18-98;  8:45  am) 
MlimO  CODE  41t»-ei-F 

li 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  558 

Animal  Drugs  for  Use  in  Animal 
;  Chlortatracycline  and  Monensin 
Hum 

AfiENCY:  Food  and  Drug  Administration, 

AClnON:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
dtlig  application  (ANADA)  filed  by 
.^harma  Inc.  The  ANADA  provides  for 
the  use  of  approved  chlortetracycline 
Type  A  medicated  articles  and 
m<>nensin  sodiiun  Type  A  medicated 
articles  in  making  Type  C  medicated 
cbicken  feed  used  as  an  aid  in  the 
reduction  of  mortality  due  to  E.  coli 
iiifections  susceptible  to  such 
tij^atments  and  as  an  aid  in  the 
plievention  of  coccidiosis  caused  by 
Eitneria  tenella,  E.  necatrix,  E. 
acervulina,  E.  maxima,  E.  brunetti,  and 
E.  mivati  in  broiler  chickens. 
EFFECTIVE  DATE:  December  21, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lbnnie  W.  Luther,  Center  for  Veterinary 
K^icine  (HFV-102),  Food  and  Drug 
Administration,  7500  Standish  PL, 
RiOckville.  MD  20855,  301-827-0209. 
SUPPLEMENTARY  INFORMATION:  Alpharma 
lap.,  One  Executive  Dr.,  P.O.  Box  1399, 
Fbrt  I^e,  NJ  07024,  is  the  sponsor  of 
A^ADA  200-263  that  provides  for  the 
uise  of  approved  ChlorMax""^  Coban®, 
chlortetracycline  Type  A  medicated 
articles  and  monensin  sodium  Type  A 
radicated  articles)  in  making  Type  C 
n^^cated  chicken  feed  used  as  an  aid 
in  the  reduction  of  mortality  due  to  E. 
cd^i  infections  susceptible  to  such 
treatments,  and  as  an  aid  in  the 
pgnevention  of  coccidiosis  caused  by  E. 
tti^ella,  E.  necatrix,  E.  acervulina,  E. 
maxima,  E.  brunetti,  and  E.  mivati  in 
broiler  diickens.  The  ANADA  is 
approved  as  a  generic  copy  of  Roche 
lins,  Inc.'s  NADA  121-553, 
somycin®-Coban®.  ANADA  200- 
^3  is  approved  as  of  September  21, 
38,  and  the  regulations  are  amended 
1 21  CFR  558.355  to  reflect  the 
iproval.  The  basis  for  approval  is 


discussed  in  the  fieedom  of  information 
summary. 

In  accordance  with  the  fieedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration.  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33(a)(2)  that  this  action  is  of  a 
type  that  does  not  individually  or 
ciunulatively  have  a  significant  efiiect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  5S8 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b,  371. 

§558.355    [AmMided] 

2.  Section  558.355  Monensin  is 
amended  in  paragraph  (b)(ll)  by 
removing  "(f)(l)(xviii)"  and  adding  in 
its  place  "(f)(l)(xiv),  (xviii),"  and  in 
paragraph  (f)(l)(xiv)(b)  by  removing  the 
phrase  "No.  063238"  and  adding  in  its 
place  "Nos.  046573  and  063238". 

Dated:  November  30. 1998. 
Stephen  F.  Sundlof. 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc.  98-33636  Filed  12-18-98;  8:45  am] 

BILUNO  CODE  41«M>1-F 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  land  31 

pro  8794] 
RIN154SnAW58 

Increase  In  Cash-Out  Limit  Under 
Sections  411(a)(7).  411(a)(11),  and 
417(e)(1)  for  Qualified  Retirement 
Plans 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 


ACTION:  Final  and  temporary 
regulations. 

SUMMARY:  This  document  contains  final 
and  temporary  regulations  providing 
guidance  relating  to  the  increase  fi'om 
$3,500  to  $5,000  of  the  limit  on 
distributions  from  qualified  retirement 
plans  that  can  be  made  without 
participant  consent.  This  increase  is 
contained  in  the  Taxpayer  Relief  Act  of 
1997.  In  addition,  these  regulations 
eliminate,  for  most  distributions,  the 
"lookback  rule"  pursuant  to  which  the 
qualified  plan  benefits  of  certain 
participants  are  deemed  to  exceed  this 
limit  on  mandatory  distributions.  The 
final  and  temporary  regulations  affect 
sponsors  and  administrators  of  qualified 
retirement  plans,  and  participants  in 
those  plans.  The  final  regulations  also 
amend  the  existing  final  regulations  to 
cross-reference  the  temporary 
regulations.  The  text  of  the  temporary 
regulations  also  serves,  in  part,  as  the 
text  of  the  proposed  regulations  set  forth 
in  the  notice  of  proposed  rulemaking  on 
this  subject  in  the  Proposed  Rules 
section  of  the  Federal  Register. 
DATES:  Effective  Date:  These  regulations 
are  effective  December  21, 1998. 
■  Applicability  Date:  These  final  and 
temporary  regulations  generally  apply  to 
distributions  made  on  or  after  March  22. 
1999.  However,  employers  are  permitted 
to  apply  the  final  regulations  and  the 
temporary  regulations  other  than 
§1.411(aj-llT(c)(3)(i)  to  plan  years   • 
beginning  on  or  after  August  6, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Karlan.  (202)  622-6030  (not 
a  toll-free  number). 
SUPPl£MENTARY  INFORMATION: 

Background 

This  document  contains  amendments 
to  the  Income  Tax  Regulations  and  the 
Employment  Tax  Regulations  (26  CFR 
parts  1  and  31)  under  sections  411(a)(7). 
411(a){ll),  and  417(e)(1)  regarding 
restrictions  on  involuntary  distributions 
and  joint  and  siuvivor  aimuity 
requirements  for  qualified  plans.  The 
final  and  temporary  regulations  change 
the  existing  regulations  to  take  into 
account  amendments  made  by  the 
Taxpayer  Relief  Act  of  1997  (TRA  '97), 
Public  Law  105-34,  111  Stat.  788 
(1997). 

Explanation  of  ProTisions 

A.  Restrictions  on  Mandatory 
Distributions 

Prior  to  the  enactment  of  TRA  '97, 
section  411(a)(ll)(A)  provided  that  if 
the  present  value  of  any  nonforfeitable 
accrued  benefit  exceeded  $J,500,  a  plan 
met  the  requirements  of  section  . 
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411(a)(ll)  only  if  such  plan  provided 
that  such  benefit  could  not  be 
inunediately  distributed  without  the 
consent  of  the  participant.  TRA  '97 
changed  this  cash-out  limit  to  $5,000, 
effective  for  plan  years  beginning  after 
August  5, 1997.  For  this  purpose,  both 
before  and  after  the  enactment  of  TRA 
'97.  the  present  value  of  a  participant's 
nonforfeitable  benefit  is  calculated  in 
accordance  with  section  417(e)(3). 

Interpreting  the  law  prior  to  the 
enactment  of  TRA  '97,  §  1.411(a)- 
11(c)(3)  provides  that  the  written 
consent  of  a  participant  is  required 
before  the  commencement  of  the 
distribution  of  any  portion  of  the 
participant's  accrued  benefit  if  the 
present  value  of  the  nonforfeitable  total 
accrued  benefit  is  greater  than  $3,500.  If 
the  present  value  does  not  exceed 
$3,500,  the  consent  requirements  are 
deemed  satisfied,  and  the  plan  may 
distribute  such  portion  to  the 
participant  as  a  single  sum.  The 
regulation  further  provides  that,  if  the 
present  value  determined  at  the  time  of 
a  distribution  to  the  participant  exceeds 
$3,500,  then  the  present  value  at  any 
subsequent  time  is  deemed  to  exceed 
$3,500;  this  is  commonly  referred  to  as 
the  "lookback  rule." 

Consistent  with  the  TRA  '97  change, 
these  regulations  increase  the  cash-out 
limit  to  $5,000.  In  determining  whether 
a  participant's  nonforfeitable  accrued 
benefit  may  be  distributed  without 
consent  during  plan  years  beginning  on 
or  after  August  6, 1997,  the  new  cash- 
out  Umit  of  $5,000  is  permitted  to  be 
appUed  as  though  it  were  in  effect  for 
all  plan  years,  including  those 
beginning  before  August  6, 1997.  Thus, 
for  example,  a  calendar  year  plan  may 
be  amended  to  provide  for  the 
involuntary  distribution  after  December 
31, 1997,  of  the  accrued  benefit  of  a 
participant  who  terminated  employment 
on  or  before  that  date,  if  the  present 
value  of  the  accrued  benefit  does  not 
exceed  $5,000  at  the  time  of  the 
distribution  (subject  to  the  exception 
described  below  for  optional  forms  of 
benefit  tmder  which  at  least  one 
scheduled  periodic  distribution  is  still 
payable).  This  result  is  the  same  even  if 
the  accrued  benefit  could  only  have 
been  distributed  with  the  participant's 
or  the  spouse's  consent  at  termination  of 
employment  because  the  present  value 
of  the  benefit  exceeded  $3,500  at  that 
time. 

In  addition,  these  temporary 
regulations  eliminate,  for  many 
distributions,  the  lookback  rule  under 
§  1. 41  l(a)-l  1(c)(3).  Under  tiiese 
regulations,  a  plan  may  provide  that  the 
present  value  of  a  participant's 
nonforfeitable  accrued  benefit  generally 


may  be  distributed  without  consent  if 
that  present  value  does  not  exceed  the 
cash-out  limit  as  determined  at  the  time 
of  the  current  distribution  without 
regard  to  the  present  value  of  the 
participant's  benefit  at  the  time  of  an 
earlier  distribution.  However,  under 
these  temporary  regiUations,  if  a 
participant  has  begun  to  receive 
distributions  pursuant  to  an  optional 
form  of  benefit  imder  which  at  least  one 
scheduled  periodic  distribution  is  still 
payable,  and  if  the  present  value  of  the 
participant's  nonforfeitable  accrued 
benefit  exceeded  the  $5,000  cash-out 
limit  at  the  time  of  the  first  distribution 
under  that  optional  form  of  benefit,  then 
the  present  value  of  the  participant's 
nonforfeitable  accrued  benefit  may  not 
be  distributed  without  consent. 

B.  Immediate  Distribution  of  the  Present 
Value  of  a  QJSA  or  QPSA 

Prior  to  the  enactment  of  TRA  '97, 
section  417(e)(1)  provided  that  a  plan 
subject  to  sections  401(a)(ll)  and  417 
could  provide  that  the  present  value  of 
a  qualified  joint  and  survivor  annuity 
("QJSA")  or  a  qualified  preretirement 
siuvivor  annuity  ("QPSA")  would  be 
immediately  distributed  if  such  value 
did  not  exceed  $3,500.  Pursuant  to 
section  417(e)(1),  no  distribution  could 
be  made  imder  the  preceding  sentence 
after  the  aimuity  starting  date  unless  the 
participant  and  the  spouse  of  the 
participant  (or  where  the  participant 
had  died,  the  surviving  spouse) 
consented  in  writing  to  such 
distribution.  TRA  '97  changed  this 
dollar  limit  fi'om  $3,500  to  the  dollar 
limit  imder  section  411(a)(ll)(A), 
effective  for  plan  years  beginning  after 
August  5, 1997.  These  regulations 
change  only  the  dollar  limit  in 
§  1.417(e)-l(b)(2)(i)  fi-om  $3,500  to  the 
dollar  limit  under  section  411(a)(ll)(A). 
and  do  not  revise  the  lookback  rule  set 
forth  in  that  section  for  plans  subject  to 
sections  401(a)(ll)  and  417. 

C.  Proposed  Regulations 

The  proposed  regulations  set  forth  in 
the  notice  of  proposed  rulemaking  on 
this  subject  in  the  Proposed  Rules 
section  of  the  Federal  Register 
coinpletely  repeal  the  lookback  rule 
under  §§  1.411(a)-ll(c)(3)  and  1.417(e)- 
l(b)(2)(i),  i.e.,  both  for  plans  that  are  and 
plans  that  are  not  subject  to  sections 
401(a)(ll)  and  417.  In  accordance  with 
section  417(e)(1),  the  proposed 
regulations  provide  that,  in  the  case  of 
plans  subject  to  sections  401(a)(ll)  and 
417,  consent  is  required  after  the 
annuity  starting  date  for  the  immediate 
distribution  of  the  present  value  of  the 
accrued  benefit  being  distributed  in  any 
form,  including  a  qualified  joint  and 


survivor  annuity  or  a  qualified 
preretirement  survivor  annuity, 
regardless  of  the  amoimt  of  that  present 
vsJue.  Where  only  a  portion  of  an 
accrued  benefit  is  being  distributed,  this 
provision  applies  only  to  that  portion 
(and  not  to  the  portion  with  respect  to 
which  no  distributions  are  being  made). 

D.  Disregard  of  Certain  Past  Service 

Section  411(a)(7)(B)(i)  provides  that, 
for  purposes  of  determining  the 
employee's  accrued  benefit  under  the 
plan,  the  plan  may  disregard  service 
performed  by  the  employee  with  respect 
to  which  he  has  received  a  distribution 
of  the  present  value  of  his  entire 
nonforfeitable  benefit  if  such 
distribution  was  in  an  amount  not  more 
than  $3,500  (prior  to  the  amendment  of 
the  cash-out  limit  under  TRA  '97),  as 
permitted  under  regulations  prescribed 
by  the  Secretary.  Section  411(a)(7)(B)(i) 
applies  only  if  the  distribution  was 
made  on  termination  of  the  employee's 
participation  in  the  plan,  and 
§  1.411{a)-7(d)(4)(i)(C)  provides  that 
such  involuntary  distributions  must    ' 
have  been  made  due  to  the  termination 
of  the  employee's  participation  in  the 
plan.  TRA  '97  changed  this  $3,500  limit 
to  the  dollar  limit  imder  section 
411(a)(ll)(A),  effective  for  plan  years 
beginning  after  August  5, 1997.  These 
temporary  regulations  provide  that,  for 
purposes  of  applying  section 
411(a)(7)(B)(i),  an  involuntary 
distribution  of  an  employee's 
nonforfeitable  accrued  benefit  the 
present  value  of  which  does  not  exceed 
$5,000  may  be  treated  as  having 
occurred  due  to  termination  of 
participation  if  the  distribution  could 
have  been  made  due  to  termination  of 
participation  but  for  the  fact  that  the 
present  value  exceeded  $3,500  at  that 
time. 

E.  Conforming  Amendments 

Several  other  provisions  of  the 
Treasury  Regulations  incorporate  the 
cash-out  limit,  and  these  regulations 
make  conforming  amendments  to  those 
provisions  in  order  to  incorporate  the 
new  cash-out  limit  under  section 
411(a)(ll).  Specifically,  conforming 
amendments  are  made  to  the  following 
sections:  §§  1.401(a)-20  Q&A-8(d): 
1.401(a)-20  Q&A-24;  1.401(a)(4)- 
4(b)(2)(ii)(C);1.401(a)(26)-4(d)(2): 
1.401(a)(26)-6(c)(4);1.411(a)-ll(b); 
1.411(a)-ll(c)(7);  1.411{d)-4  Q&A- 
2(b){2)(v);  1.411(d)-4  Q&A-4(a); 
1.417(e)-l(b)(2)(i);  and  31.3121(b)(7)- 
2(d)(2)(i). 

F.  Valuation  Rules 

Section  417(e)(3)  prescribes  rules  and 
definitions  for  determining  the  present 
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VI  ilue  of  an  accrued  benefit  imder  a 
affined  benefit  plan  for  purposes  of 
sections  417  and  411{a)(ll)(A).  (In  the 
case  of  a  defined  contribution  pliin,  the 
btesent  value  of  the  accrued,  benefit  is 
Ctie  value  of  the  account  balance.)  The 
present  value  of  a  participant's  accrued 
benefit  for  purposes  of  the  cash-out 
hinit  is  determined  in  accordance  with 
section  417(e)(3)  using  the  interest  rate 
and  mortality  tables  in  effect  under  the 
an  for  the  annuity  starting  date.  Thus, 
r  example,  if  the  present  value  of  the 
icipant's  accrued  benefit  using  the 
rate  described  in  section  417(e)(3)(B) 
{often  referred  to  as  the  "PBGC  rate") 
exceeds  $5,000,  and  the  plan  is 
$ijibsequently  amended  to  reflect  the 
iilterest  rate  described  in  section 
417(e)(3){A)(ii),  the  plan  may  provide 
that  the  present  value  of  the  accrued 
^^nefit  may  be  distributed  without  the 
participant's  or  spouse's  consent  if  the 
yWue  of  the  accrued  benefit  does  not 
^^ceed  $5,000,  as  determined  under  the 
an  provisions  then  in  effect. 

,  Benefits  Protected  From  Reduction  or 
.  ^imination 

Section  411(d)(6)  provides,  in  general, 
lat  a  plan  shall  be  treated  as  not 
:  «tisfying  the  requirements  of  section 
401(a)  if  the  accrued  benefit  of  a 
participant  is  decreased,  or  an  optional 
"prm  of  benefit  is  eliminated,  by  an 
endment  of  the  plan.  Section 

411(d)-4,  paragraph  {b)(2)(v)  of  Q&A- 

provides  that  a  plan  may  be  amended 

provide  for  the  involuntary 

stribution  of  an  employee's  benefit  to 
i^e  extent  such  distribution  is  permitted 
tinder  sections  411(a)(ll)  and  417(e).  In 
iccordance  with  that  provision,  a  plan 
Bay  be  amended  for  plan  years 
Kginning  on  or  after  August  6, 1997,  to 
permit  the  involimtary  distribution  of 
accrued  benefit  using  a  cash-out  limit 

$5,000,  vtrith  respect  to  benefits 
ed  before  the  amendment  was 

opted  and  effective.  Such  an 
unendment  is  permitted  even  if  the 
plan,  prior  to  amendment,  did  not 
permit  involimtary  distributions  (as 
well  as  if  the  plan  permitted  involuntary 
distributions  if  the  present  value  of  the 
participant's  benefit  did  not  exceed  the 
j[}rior  cash-out  limit  of  $3,500).  Such  an 
ptnendment  will  not  violate  the  anti- 

tback  rules  of  section  411(d)(6). 

'.  Remedial  Amendment  Period 

Rev.  Proc.  98-14  (1998-4  I.R.B.  22)  at 
on  4,  provides  the  remedial 
aimendment  period  for  certain  plan 
amendments  made  pursuant  to  TRA  '97. 
/  k  plan  may  be  amended  retroactively  to 
i  nplement  the  increase  in  the  cash-out 
I  mit  to  $5,000  in  accordance  with 
s  Bction  4  of  the  revenue  procedure. 


Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations,  and  because  the  regulation 
does  not  impose  a  collection  of 
information  on  small  entities,  the 
Regulatory  FlexibiUty  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  these  regulations  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Michael  J.  Karlan,  Office 
of  the  Associate  Chief  Counsel 
(Employee  Benefits  and  Exempt 
Organizations).  However,  other 
personnel  fi-om  the  IRS  and  Treasiuy 
Department  participated  in  their 
development. 

List  of  Sublets 

26  CFR  Parti 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  31 

Employment  taxes.  Income  taxes. 
Penalties,  Pensions,  Railroad  retirement. 
Reporting  and  recordkeeping 
requirements.  Social  security, 
Unemployment  compensation. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1  and  31 
are  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
for  §  1.411(a)-7T  and  revising  the  entry 
for  §  1.411(d)-4  to  read  as  follows: 

Authority:  26  U.S.C.  7805  *  *  * 

§  1.411(a)-7T  also  issued  under  26  U.S.C. 

411(a)(7)(B)(i). 
§  1.411(d)-4  also  issued  under  26  U.S.C. 

411(d)(6).*  *  • 

Par.  2.  Section  1.411(a)-7  is  amended 
by  adding  a  sentence  at  the  end  of  the 
concluding  text  of  paragraph  (d)(4)(i)  to 
read  as  follows: 

§  1 .41 1  (a)-7    Definitions  and  special  rules. 

•        •        •        *        • 

(d)*  •  * 


(4)  Certain  cash-outs  of  accrued 
benefits,  (i)  *  '  * 

*  *        •        •        • 

*  *   *  (For  distributions  made  on  or 
after  March  22, 1999.  see  §  1.411(a)-7T.) 

*  •        •        •        * 

Par.  3.  Section  1.411(a)-7T  is  added 
to  read  as  follows: 

f  1 .41 1  (a)-7T    Definitions  and  special  njles 
(temporary). 

(a)  through  (d)(3)  (Reserved).  For 
further  guidance,  see  §  1.411(a)-7(a) 
through  (d)(3). 

(d)(4)  Certain  cash-outs  of  accrued 
benefits — (i)  Involuntary  cash-outs.  For 
purposes  of  determining  an  employee's 
right  to  an  accrued  benefit  derived  from 
employer  contributions  under  a  plan, 
the  plan  may  disregard  service 
performed  by  the  employee  with  respect 
to  which — 

(A)  The  employee  receives  a 
distribution  of  the  present  value  of  his 
entire  nonforfeitable  benefit  at  the  time 
of  the  distribution; 

(B)  The  requirements  of  section 
411(a)(ll)  are  satisfied  at  the  time  of  the 
distribution; 

(C)  The  distribution  is  made  due  to 
the  termination  of  the  employee's 
participation  in  the  plan;  and 

(D)  The  plan  has  a  repayment 
provision  which  satisfies  the 
requirements  of  §  1.411{a)-7(d)(4)(iv)  in 
effect  at  the  time  of  the  distribution. 

(d)(4)(ii)  through  (v)  [Reserved).  For 
further  guidance,  see  §  1.411(a)- 
7(d)(4)(ii)  through  (v). 

(vi)  For  purposes  of  paragraph  (d)(4)(i) 
of  this  section,  a  distribution  shall  be 
deemed  to  be  made  due  to  the 
termination  of  an  employee's 
participation  in  the  plan  if  it  is  made  no 
later  than  the  close  of  the  second  plan 
year  following  the  plan  year  in  which 
such  termination  occurs,  or  if  such 
distribution  would  have  been  made 
under  the  plan  by  the  close  of  such 
second  plan  year  but  for  the  fact  that  the 
present  value  of  the  nonforfeitable 
accrued  benefit  then  exceeded  the  cash- 
out  limit  in  effect  under  §  1.411(a>- 
llT(c)(3)(ii).  For  purposes  of 
determining  the  entire  nonforfeitable 
benefit,  the  plan  may  disregard  service 
after  the  distribution,  as  illustrated  in 
§1.411(a)-7(d)(2)(i). 

(vii)  Effective  date.  Paragraphs 
(d)(4)(i)  and  (vi)  of  this  section  apply  to 
distributions  made  on  or  after  March  22. 
1999  through  December  18,  2001.  For 
plan  years  beginning  before  March  22, 
1999,  see  §  1.411(a)-7(d)(4)(i).  However, 
an  employer  is  permitted  to  apply 
paragraphs  (d)(4)(i)  and  (vi)  of  this 
section  to  plan  years  beginning  on  or 
after  August  6. 1997. 
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(d)(5)  and  (6)  (Reserved).  For  further 
guidance,  see  §  1.411(a)-7(d)(5)  and  (6). 

Par.  4.  Section  1.411(a)-ll  is 
amended  by  adding  a  sentence  at  the 
end  of  paragraph  (c)(3)  to  read  as 
follows: 

§  1 .41 1  (aH  1    Restriction  and  valuation  of 
distributions. 

*        •        *        •        * 

(c)  •  *  * 

(3)  $3,500.  *  *  *  (For  distributions 
made  on  or  after  March  22, 1999,  see 
§1.411(a)-llT.) 

»        *        *        *        * 

Par.  5.  Section  1.411  (a)-l  IT  is  added 
to  read  as  follows: 

§  1.41 1  (aH  IT    Restriction  and  valuation  of 
distributions  (temporary). 

(a)  and  (b)  [Reserved].  For  further 
guidance,  see  §  1.411(a)-ll(a)  and  (b). 

(c)  Consent,  etc.  requirements— (1) 
General  rule.  [Reserved].  For  further 
guidance,  see  §  1.411(a)-ll(c)(l). 

(2)  Consent.  [Reserved].  For  further 
guidance,  see  §  1. 41  l(a)-l  1(c)(2). 

(3)  Cash-out  limit,  (i)  Written  consent 
of  the  participant  is  required  before  the 
commencement  of  the  distribution  of 
any  portion  of  an  accrued  benefit  if  the 
present  value  of  the  nonforfeitable  total 
accrued  benefit  is  greater  than  the  cash- 
out  limit  in  effect  under  paragraph 
(c)(3)(ii)  of  this  section  on  the  date  the 
distribution  commences.  The  consent 
requirements  are  deemed  satisfied  if 


such  value  does  not  exceed  the  cash-out 
limit,  and  the  plan  may  distribute  such 
portion  to  the  participant  as  a  single 
sum.  Present  value  for  this  purpose 
must  be  determined  in  the  same  manner 
as  imder  section  417(e);  see  §  1.417(e)- 
1(d).  If  a  participant  has  begim  to 
receive  distributions  pursuant  to  an 
optional  form  of  benefit  under  which  at 
least  one  scheduled  periodic 
distribution  has  not  yet  been  made,  and 
if  the  present  value  of  the  participant's 
nonforfeitable  accrued  benefit, 
determined  at  the  time  of  the  first 
distribution  under  that  optional  form  of 
benefit,  exceeded  the  cash-out  limit 
currently  in  effect  under  paragraph 
(c)(3)(ii)  of  this  section,  then  the  present 
value  of  the  participant's  nonforfeitable 
accrued  benefit  is  deemed  to  continue  to 
exceed  the  cash-out  limit.  Thus,  for 
example,  if  the  present  value  of  a 
participant's  accrued  benefit  does  not 
exceed  the  cash-out  limit  on  the  date  of 
a  distribution  after  termination  of 
employment  but  did,  at  the  time  of  an 
earlier  in-service  hardship  withdrawal, 
exceed  the  cash-out  limit  in  effect  on 
the  date  of  the  post-termination 
distribution,  the  plan  is  permitted  to 
distribute  the  present  value  of  the 
participant's  accrued  benefit  on  the  date 
of  the  post-termination  distribution 
without  the  participant's  consent. 
However,  if  a  participant  began  to 
receive  scheduled  installment  payments 
under  a  plan  and,  at  that  time,  the 


participant's  accrued  benefit  exceeded 
the  cash-out  limit  currently  in  effect,  the 
present  value  of  the  participant's 
accrued  benefit  is  deemed  to  continue  to 
exceed  the  cash-out  limit  and  may  not 
be  distributed  without  the  participant's 
consent. 

(ii)  The  cash-out  limit  in  effect  for  a 
date  is  the  amount  described  in  section 
411(a)(ll)(A)  for  the  plan  year  that 
includes  that  date.  The  cash-out  limit  in 
effect  for  dates  in  plan  years  beginning 
on  or  after  August  6, 1997,  is  $5,000. 
The  cash-out  limit  in  effect  for  dates  in 
plan  years  beginning  before  August  6, 
1997,  is  $3,500. 

(iii)  Effective  date.  Paragraphs  (c)(3)(i) 
and  (ii)  of  this  section  apply  to 
distributions  made  on  or  after  March  22, 
1999  through  December  18,  2001.  For 
plan  years  beginning  before  March  22, 
1999,  see  §  1.411(a)-ll(c)(3).  However, 
an  employer  is  permitted  to  apply 
paragraph  (c)(3)(ii)  of  this  section  to 
plan  years  beginning  on  or  after  August 
6, 1997. 

(c)(4)  through  (e)  [Reserved].  For 
further  guidance,  see  §  1.411(a)-ll(c)(4) 
through  (e). 

PARTS  1  AND  SI^AIMENDED] 

Par.  6.  In  the  table  below,  for  each 
section  indicated  in  the  left  column, 
remove  the  language  in  the  middle 
colimin  and  add  the  language  in  the 
right  column:    . 


Section 


1.401(a)-20.  Q&A-^,  paragraph  (d).  first  sentence  

1.401(a)-20.  CMlA-24,  paragraph  (a)(1).  fourth  sentence 

1.401(a)(4)-4,  paragraph  (b)(2)(ii)<C)  _ 

1.401(a)(26)-4,  paragraph  (d)(2),  last  sentence 

1.401(a)(26)-6.  paragraph  (c)(4),  first  sentence 

1.411(a)-11.  paragraph  (b),  first  sentence  

1.411(a)-11.  paragraph  (c)(7),  third  sentence 

1.411  (d>-4,  Q4A-2,  paragraph  (b)(2)(v),  second,  third,  and 
fourth  sentences. 

1.41 1(dM.  Q4A-2,  paragraph  (b)(2)(v).  second  sentence  .... 

1.411(d>-4.  Q4A-4,  paragraph  (a),  eighth  sentence  

1.411(d)-4,  Q&A-^,  paragraph  (a),  last  sentence  in  the  par- 
enthetical. 

1.417(e)-1.  paragraph  (b)(2)(i),  first,  fourth,  and  fifth 
fences. 

31.3121(b)(7)-2,  paragraph  (d)(2)(i).  last  sentence  


serv 


Remove 


$3,500 
$3,500 
$3,500 
$3,500 
$3,500 
$3,500 
$3,500 
$3,500 


$1,750  

$3,500  

§1.401(a>-4 

Q&A-4. 
$3,500  


$3,500 


Add 


the  cash-out  limit 
the  casfHMJt  limit 
tfie  cash-out  limit 
the  casfKHJt  limit 
ttie  cash-out  limit 
the  cash-out  limit 
ttie  cash-out  limit 
the  cash-out  limit 


n  effect  under  §  1 .41 1  (a)-1 1  T(c)(3)(ii). 
in  effect  under  §  1 .41 1  (a)-1 1  T(c)(3)(ii). 
n  effect  under  §  1 .41 1  (a)-1 1T(c)(3)(«). 
n  effect  under  §  1 .41 1  (a>-1 1T(c)(3)(«). 
n  effect  under  §  1 .41 1  (a)-1 1T(c)(3)(y). 
n  effect  under  §  1 .41 1  (a)-1  1T(c)(3)(m). 
n  effect  under  §  1 .41 1  (a)-1 1T(c)(3)(ii). 
in  effect  under  §  1 .41 1  (a)-1 1T(c)(3)(ii). 


$3,500. 

the  cash-out  limit  in  effect  under  §  1 .41 1  (a)-1 1  T(c)(3)(ii). 

§1.401(a)(4)-4(b)(2)(ii)(C). 

the  cash-out  limit  in  effect  under  §  1 .41 1  (a)-1 1T(c)(3)(H). 

the  cash-out  limit  in  effect  under  §1.411(a)-11T(c)(3)(ii)  of 
this  chapter. 
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Dmrid  A.  Mader, 

Acting  Deputy  Commissioner  of  Internal 
Ihvenue. 

Approved:  November  18, 1998. 
Donald  C.  Lubick, 
Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  98-32928  Filed  12-18-98;  8:45  am] 
BIUMOCOOE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  land  602 

ITD8798] 

RIN  1545-AW74 

Preparer  Due  Diligence  Requirements 
for  Determining  Earned  Income  Credit 
Eligibility 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasiuy. 

ACTION:  Temporary  regulations. 


SUMMARY:  This  dociunent  contains 
temporary  regulations  relating  to  the 
due  diligence  requirements  for  paid 
preparers  of  federal  income  tax  returns 
or  claims  for  refund  involving  the 
earned  income  credit.  The  temporary 
regulations  reflect  changes  to  the  law 
made  by  the  Taxpayer  Relief  Act  of 
1997.  The  temporary  regulations 
provide  guidance  to  paid  preparers  who 
prepare  federal  income  tax  returns  or 
claims  for  refund  claiming  the  earned 
income  credit.  The  text  of  the  temporary 
regulations  also  serves  as  the  text  of  the 
proposed  regulations  set  forth  in  the 
notice  of  proposed  rulemaking  on  this 
subject  in  the  Proposed  Rules  section  of 
this  issue  of  the  Federal  Register. 
DATES:  These  regulations  are  effective 
December  21, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marc  C.  Porter  (202)  622-4940  (not  a  toll 
free  call). 

SUPPLEMENTARY  INFORMATION: 
Paperwork  Reduction  Act 

These  regulations  are  being  issued 
without  prior  notice  and  public 
procediue  pursuant  to  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  For  this  reason,  the  collection  of 
information  contained  in  these 
regulations  has  been  reviewed  and 
pending  receipt  and  evaluation  of 
public  comments,  approved  by  the 
Office  of  Management  and  Budget  under 
control  number  1545-1570.  Responses 
to  this  collection  of  information  are 
mandatory. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 


respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  vaUd  control  number. 

For  further  information  concerning 
this  collection  of  information,  and 
where  to  submit  comments  on  the 
collection  of  information  and  the 
accuracy  of  the  estimated  burden,  and 
suggestions  for  reducing  this  burden, 
please  refer  to  the  preamble  to  the  cross- 
referencing  notice  of  proposed 
rulemaking  published  in  the  Proposed 
Rules  section  of  this  issue  of  the  Federal 
Rnnster. 

Books  and  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  thie  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

This  document  contains  amendments 
to  the  Income  Tax  Regulations  (26  CFR 
parts  1  and  602)  under  section  6695(g) 
relating  to  the  penalty  for  failure  of  a 
preparer  to  be  diligent  in  determining  a 
taxpayer's  eligibility  for  the  earned 
income  credit  (EIC).  Section  6695(g)  was 
added  by  section  1085(a)t2)  of  the 
Taxpayer  Relief  Act  of  1997,  Public  Law 
105-34  (11  Stat.  788,  955  (1997))  (the 
Act),  effective  for  taxable  years 
beginning  after  December  31,- 1996. 

Section  6695(g)  imposes  a  $100 
penalty  for  each  failure  by  an  income 
tax  return  preparer  to  meet  the  due 
diligence  requirements  set  forth  in  this 
regulation,  llie  IRS  may  impose  the 
section  6695(g)  penalty  in  addition  to 
any  other  applicable  penalty  provided 
by  law. 

In  Notice  97-65  (1997-51 1.R.B.  14 
(December  22, 1997)),  die  IRS  set  forth 
the  preparer  due  diligence  requirements 
for  1997  returns  and  claims  for  refund 
involving  the  EIC.  To  avoid  the 
imposition  of  the  section  6695(g) 
penalty  for  1997  returns  and  claims  for 
refund.  Notice  97-65  requires  preparers 
to  meet  four  requirements:  (1)  Complete 
the  Earned  Income  Credit  Eligibility 
Checklist  attached  to  Notice  97-65 
(Eligibility  Checklist),  or  otherwise 
record  the  information  necessary  to 
complete  the  EUgibility  Checklist;  (2) 
complete  the  Earned  Income  Credit 
Worksheet  (Computation  Worksheet),  as 
contained  in  the  1997  Form  1040 
instructions,  or  otherwise  record  the 
computation  and  information  necessary 
to  complete  the  Computation 
Worksheet;  (3)  have  no  knowledge  that 
any  information  used  by  the  preparer  in 
determining  eligibility  for,  and  amount 
of,  the  EIC  is  incorrect;  and  (4)  retain  for 
three  years  the  Eligibility  Checklist  and 


Computation  Worksheet  (or  alternative 
records),  and  a  record  of  how  and  when 
the  information  used  to  determine 
eligibility  for,  and  amount  of,  the  EIC 
was  obtained  by  the  preparer.  This 
information  may  be  retained  either  as  a 
paper  record  or  in  magnetic  media 
format  consistent  with  Rev.  Proc.  81-46 
(1981-2  C.B.  621). 

Notice  97-65  also  requested 
comments  on  preparer  due  diligence 
requirements  for  tax  years  after  1997. 
Two  comments  were  received.  The 
commentators  did  not  suggest 
alternative  due  diligence  requirements. 
One  commentator  suggested,  however, 
increased  education  for  the  public.  The 
IRS  and  Treasury  Department  adhere  to 
the  principle  that  education  is  an 
integral  pari  of  good  tax  administration. 
Therefore,  as  part  of  its  overall  EIC 
strategy,  the  IRS  has  established  various 
educational  tools  and  outreach 
programs  for  taxpayers  and  preparers. 
These  efforts  are  intended  to  provide  the 
public  with  the  tools  necessary  to 
receive  the  full  amount  of  the  EIC 
allowed  by  law. 

The  second  commentator  suggested 
that  preparers  should  be  able  to  meet 
the  due  diligence  requirements  by  using 
software  reviewed  and  approved  by  the 
IRS.  The  IRS  does  not  approve 
commercial  software.  The  IRS  is 
currently  exploring,  however,  new 
opportunities  for  partnership  with 
outside  stakeholders  to  reduce  burden, 
enhance  customer  service,  and  increase 
compliance.  As  part  of  this  effort,  the 
IRS  will  continue  to  review  this 
comment  and  evaluate  options. 

Explanation  of  Provisions 

The  temporary  and  proposed 
regulations  impose  due  diligence 
standards  on  persons  who  are  income 
tax  return  preparers  with  respect  to 
determining  eligibility  for,  or  the 
amount  of,  the  EIC.  Consistent  with 
existing  regulations  under  section  6695, 
these  temporary  regulations  apply  a 
modified  definition  of  income  tax  return 
preparer.  Section  7701(a)(36)  provides 
that,  in  general,  the  term  income  tax ' 
return  preparer  means  any  person  who 
prepares  for  compensation,  or  who 
employs  one  or  more  persons  to  prepare 
for  compensation,  any  return  or  claim 
for  refund  of  tax  imposed  by  subtitle  A. 
The  preparation  of  a  substantial  portion 
of  a  return  or  claim  for  refund  is  treated 
as  if  it  were  the  preparation  of  such 
return  or  claim  for  refund.  Persons  are 
considered  preparers  if  they  give  legal 
advice  concerning  a  return  or  claim  for 
refund  or  if  they  prepare  another  return 
which  affects  the  return  or  claim  for 
rehmd  (§301.7701-15(tt)(2)  and  (b)  and 
§301.7701-15(b)(3).  respectively).  The 
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regulations  retain  this  definition  of  an 
income  tax  return  preparer,  except  that 
preparers  who  merely  give  advice  or 
prepare  another  return  that  afTects  the 
EIC  return  or  claim  for  refund  are  not 
preparers  for  purposes  of  the  section 
66g5(g)  penalty.  Rather,  the  due 
diligence  standards  are  imposed  only  on 
paid  preparers  who  prepare  the  retiun 
claiming  the  EIC. 

The  temporary  regulations  essentially 
adopt  the  four  due  diligence 
requirementsjn  Notice  97-65.  Thus,  to 
avoid  the  penalty  imder  section  6695(g), 
a  preparer  must:  (1)  Complete  the 
Eligibility  Checklist  (Form  8867,  Paid 
Preparer's  Earned  Income  Credit 
Checklist,  or  such  other  form  as  may  be 
prescribed  by  the  IRS),  or  otherwise 
record  in  the  preparer's  files  the 
information  necessary  to  complete  the 
Eligibility  Checklist;  (2)  complete  the 
Computation  Worksheet  {Earned 
Income  Credit  Worksheet  contained  in 
the  Form  1040  instructions),  or 
otherwise  record  in  the  preparer's  files 
the  computation  and  information 
necessary  to  complete  the  Computation 
Worksheet;  (3)  have  no  knowledge,  and 
have  no  reason  to  know,  that  any 
information  used  by  the  preparer  in 
determining  eligibility  for,  and  amount 
of,  the  EIC  is  incorrect;  and  (4)  retain  for 
three  years  the  Eligibility  Checklist  and 
the  Computation  Worksheet  (or 
alternative  records),  and  a  record  of  how 
and  when  the  information  used  to 
determine  eligibility  for,  and  the 
amount  of,  the  EIC  was  obtained  by  the 
preparer. 

Tne  temporary  regulations  also 
provide  that  the  income  tax  return 
preparer  may  avoid  the  section  6695(g) 
penalty  with  respect  to  a  particular 
income  tax  return  or  claim  for  refund  if 
.the  preparer  can  demonstrate  to  the 
satisfaction  of  the  IRS  that,  considering 
all  the  facts  and  circumstances,  the 
preparer's  normal  office  procedures  are 
reasonably  designed  and  routinely 
followed  to  ensure  compliance  with  the 
due  diligence  requirements  of  the 
regulations,  and  that  the  particular 
failure  was  isolated  and  inadvertent. 

The  temporary  regulations  will  be 
effective  for  taxable  years  beginning 
after  December  31, 1996.  However,  the 
Eligibihty  Checklist  contained  in  Notice 
97-65  has  been  expanded  in  Form  8867. 
Therefore,  for  taxable  year  1997,  the 
applicable  Eligibility  Checklist  is  the 
Eligibihty  Checklist  contained  in  Notice 
97-65.  For  taxable  year  1998,  a  preparer 
may  choose  as  the  applicable  Eligibility 
Checkhst  either  the  Eligibility  Checklist 
published  in  Notice  97-65  modified 
however,  by  replacing,  $9,770,  $25,760, 
$29,290,  and  $2,250  each  time  these 
figures  appear  on  the  1997  Eligibihty 


Checklist  with  $10,030,  $26,473, 
$30,095,  and  $2,300,  respectively,  or 
Form  8867.  For  taxable  years  beginning 
after  December  31, 1998,  the  applicable 
Eligibility  Checkhst  will  be  the  Form 
8867. 

Special  Analjrses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations.  FurUier,  it  is  hereby 
certified,  pursuant  to  sections  603(a) 
and  605(b)  of  the  Regulatory  FlexibiUty 
Act,  that  the  collection  of  information  in 
these  regiUations  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
This  certification  is  based  upon  the  fact 
that  the  amount  of  time  necessary  to 
record  and  retain  the  required 
information  will  be  nominal  for  those 
income  tax  return  preparers  that  choose 
to  use  the  Alternative  EUgibility  Record 
and  Alternative  Computation  Record. 
Therefore,  a  Regulatory  Flexibility 
Analysis  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  is 
not  required.  Pursuant  to  section  7805(0 
of  the  Internal  Revenue  Code,  these 
temporary  regulations  will  be  submitted 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  their  impact. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Marc  C.  Porter.  Office  of 
Assistemt  Chief  Counsel  (Income  Tax  & 
Accounting).  However,  other  personnel 
fi'om  the  IRS  and  Treasury  Department 
participated  in  their  development. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Amendments  to  the  Regulations 

Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation  for  part 
1  is  amended  by  adding  an  entry  in 
numerical  order  to  read  as  follows: 

Authority:  26  U.S.C.  7805  *  *  *  Section 
1.6695-2T  also  issued  under  26  U.S.C. 
6695(g).  •  *  * 


Par.  2.  Section  1.6695-2T  is  added  to 
read  as  follows: 

§  1 .669S-2T  Preparer  due  diligence 
requirements  for  determining  earned 
income  credit  eligibility  (temporary). 

(a)  Penalty  for  failure  to  meet  due 
diligence  requirements.  A  person  who  is 
an  income  tax  return  preparer  (preparer) 
of  an  income  tax  return  or  claim  for 
refund  under  subtitle  A  of  the  Internal 
Revenue  Code  (Code)  with  respect  to 
determining  the  eUgibility  for,  or  the 
amount  of,  the  earned  income  credit 
(EIC)  under  section  32  and  who  fails  to 
satisfy  the  due  diligence  requirements  of 
paragraph  (b)  of  this  section  will  be 
subject  to  a  penalty  of  $100  for  each 
such  failure.  However,  no  penalty  will 
be  imposed  under  section  6695(g)  on  a 
person  who  is  an  income  tax  return 
preparer  solely  by  reason  of — 

(1)  Section  301.7701-15(a)(2)  and  (b) 
of  this  chapter,  on  account  of  having 
given  advice  on  specific  issues  of  law; 
or 

(2)  Section  301.7701-15(b)(3)  of  this 
chapter,  on  account  of  having  prepared 
the  return  solely  because  of  having 
prepared  another  return  that  afiiects 
amounts  reported  on  the  return. 

(b)  Due  diligence  requirements.  A 
preparer  must  satisfy  the  following  due 
diligence  requirements: 

(1)  Completion  of  eligibility  checklist. 
(i)  The  preparer  must  either — 

(A)  Complete  Form  8867,  Paid 
Preparer's  Earned  Income  Credit 
Checklist,  or  such  other  form  as  may  be 
prescribed  by  the  IRS  (Eligibility 
Checklist);  or 

(B)  Otherwise  record  in  the  preparer's 
paper  or  electronic  files  the  information 
necessary  to  complete  the  EUgibihty 
Checkhst  (Alternative  Eligibility 
Record).  The  Alternative  EUgibUity 
Record  may  consist  of  one  or  more 
documents  containing  the  required 
information. 

(ii)  The  preparer's  completion  of  the 
Ehgibility  Checklist  or  Alternative 
EUgibility  Record  must  be  based  on 
information  provided  by  the  taxpayer  to 
the  preparer  or  otherwise  reasonably 
obtained  by  the  preparer. 

(2)  Computation  o/ credit,  (i)  The 
preparer  must  either — 

(A)  Complete  the  Earned  Income 
Credit  Worksheet  in  the  Form  1040 
instructions  or  such  other  form  as  may 
be  prescribed  by  the  IRS  (Computation 
Worksheet);  or 

(B)  Otherwise  record  in  the  preparer's 
paper  or  electronic  files  the  preparer's 
EIC  computation,  including  the  method 
and  information  used  to  make  the 
computation  (Alternative  Computation 
Record).  The  Alternative  Computation 
Record  may  consist  of  one  or  more 
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doounents  containing  the  required 
iiiJFormation. 

J  |(ii)  The  preparer's  completion  of  the 
Computation  Worksheet  or  Alternative 
Computation  Record  must  be  based  on 
information  provided  by  the  taxpayer  to 
tiU9  preparer  of  otherwise  reasonably 
cit^tained  by  the  preparer. 

I  (3)  Knowledge.  The  preparer  must  not 
know,  or  have  reason  to  know,  that  any 
information  used  by  the  preparer  in 
determining  the  taxpayer's  eligibility 
for,  or  the  amount  of,  the  EIC  is 
ihcorrect.  The  preparer  may  not  ignore 
tlije  implications  of  information 
furnished  to,  or  known  by,  the  preparer, 
ajr^d  must  make  reasonable  inquiries  if 
the  information  furnished  to,  or  known 
by,  the  preparer  appears  to  be  incorrect, 
inconsistent,  or  incomplete. 
(4)  Retention  of  records,  (i)  The 

i^parer  must  retain — 

(A)  A  copy  of  the  completed 
igibility  Checklist  or  Alternative 
igibility  Record; 

(B)  A  copy  of  the  Computation 
Worksheet  or  Alternative  Computation 
I  k^cord;  and 

I  (C)  A  record  of  how  and  when  the 
irlformation  used  to  complete  the 
i;iigibility  Checklist  or  Alternative 
Kiigibility  Record  and  the  Computation 
Worksheet  oi'  Alternative  Computation 
Record  was  obtained  by  the  preparer, 
{including  the  identity  of  any  person 
furnishing  the  information. 
,  (ii)  These  items  must  be  retained  for 
tbree  years  after  the  Jime  30th  following 
tbe  date  the  return  or  claim  for  refund 
was  presented  to  the  taxpayer  for 
^^atiue,  and  may  be  retained  on  paper 
or  electronically  in  the  manner 
prescribed  in  applicable  regulations, 
^venue  rulings,  revenue  procediu^s,  or 

ither  appropriate  guidance. 

[(c)  Exception  to  penalty.  The  section 

>p95(g)  penalty  will  not  be  applied  with 
respect  to  a  particular  income  tax  retiim 
^r  claim  for  refund  if  the  preparer  can 
^monstrate  to  the  satisfaction  of  the 
that,  considering  all  the  facts  and 

rciunstances,  the  preparer's  normal 
ce  procedures  are  reasonably 
igned  and  routinely  followed  to 
ure  compliance  with  the  due 
ligence  requirements  of  paragraph  (b) 
this  section,  and  the  failure  to  meet 
e  due  diUgence  requirements  of 
paragraph  (b)  of  this  section  with 
respect  to  the  particular  return  or  claim 
for  refund  was  isolated  and  inadvertent. 
I   (d)  Effective  date—{\)  In  general.  This 
$^ction  appUes  to  income  tax  returns 
find  claims  for  refund  for  taxable  years 
pjeginning  after  December  31, 1996.  This 
Section  expires  on  December  21,  2001. 
For  the  applicable  Eligibility  Checklist 

see  paragraph  (d)(2)  of  this  section. 


(2)  Eligibility  Checklist— {i)  For  the 
1997  taxable  year.  For  taxable  year 
1997.  the  applicable  Eligibility  Checklist 
is  the  Eligibility  Checklist  published  in 
Notice  97-65  (1997-51 1.R.B.  14) 
December  22. 1997.  (See 
§601.601(d)(2)(ii)(b)  of  this  chapter.) 

(ii)  For  the  1998  taxable  year.  For 
taxable  year  1998  the  applicable 
Checklist  is  either — 

(A)  The  Checklist  published  in  Notice 
97-65  (1997-51  I.R.B.  14)  December  22. 
1997.  modified  however,  by  applying 
the  figures  $10,030.  $26,473.  $30,095, 
and  $2,300  in  place  of  $9,770,  $25,760, 
$29,290,  and  $2,250,  respectively,  each 
time  these  figures  appear  on  the  1997 
Checklist;  or 

(B)  Form  8867,  Paid  Preparer's 
Earned  Income  Credit  Checklist. 

(iii)  For  taxable  years  after  1998.  For 
taxable  years  beginning  after  December 
31, 1998,  the  applicable  Eligibility 
CheckUst  is  the  Eligibility  CheckUst 
contained  in  Form  8867.  Paid  Preparer's 
Earned  Income  Credit  Checklist,  or  such 
other  form  as  may  be  prescribed  by  the 
IRS. 

PART  602— 0MB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  3.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

Par.  4.  In  §  602.101.  paragraph  (c)  is 
amended  by  adding  the  following  entry 
in  numerical  order  to  the  table  to  read 
as  follows: 

1602.101    0MB  Control  numbers. 


(c)* 


CFR  part  or  section  where 
identified  and  described 


Current 
0MB  con- 
trol No. 


1.6695-2T 1545-1570 

•  •  •  •  • 

David  S.  Mader, 

Acting  Deputy  Commissioner  of  Internal 
Revenue. 

Approved:  December  9, 1998. 
Donald  C.  Lubick, 
Assistant  Secretary  of  the  Treasury. 
IFR  Doc.  98-33343  Filed  12-18-98;  8:45  am) 
BILUNO  CODE  4830-01-41 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

36  CFR  Part  1152 

Employee  Responsibilitiet  and 
Conduct 

agency:  Architectural  and 
Transportation  Barriers  Compliance 
Board. 

ACTION:  Final  rule. 

SUMMARY:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  is  removing  its 
regulations  on  the  ethical  conduct  of 
employees  and  financial  disclosure 
requirements  as  unnecessary  and 
obsolete.  The  regulations  have  been 
superseded  by  government-wide 
standards  of  ethical  conduct  and 
financial  disclosure  requirements  for 
executive  branch  employees. 

DATES:  This  final  rule  is  effective 
January  20, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Raggio,  Office  of  General  Counsel, 
Architectural  and  Transportation 
Barriers  Compliance  Board.  1331  F 
Street.  NW.,  suite  1000.  Washington, 
DC.  20004-1111.  Telephone  number 
(202)  272-5434  (Voice);  (202)  272-5449 
(TTY). 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  201  of  Executive  Order  12674 
(April  12, 1989).  as  modified  by 
Executive  Order  12731  (October  17. 
1990),  the  Ofiice  of  Government  Ethics 
(OGE)  issued  government-wide 
standards  of  ethical  conduct  for 
employees  of  the  executive  branch  (5 
CFR  part  2635).  These  standards,  which 
became  effective  on  February  3, 1993, 
superseded  the  Access  Board's 
regulations  on  ethical  conduct  in  36 
CFR  part  1152,  subparts  A,  B,  and  C. 
OGE  also  issued  regulations  on  financial 
disclosure  requirements  for  employees 
of  the  executive  branch.  These 
regulations,  which  became  effective  on 
October  5, 1992,  superseded  the  Access 
Board's  regulations  on  financial 
disclosiu^  requirements  in  36  CFR  part 
1152,  subpart  D.  The  regulations  in  36 
CFR  part  1152  are  unnecessary  and 
obsolete,  and  therefore  are  being 
removed. 

This  rule  relates  to  agency 
management  and  personnel  and  the 
provisions  of  the  Administrative 
Procedures  Act  regarding  notice  of 
proposed  rulemaking  do  not  apply.  See 
5  U.S.C.  553(a)(2). 

List  of  SubiecU  in  36  CFR  P.art  1152 

Conflict  of  interests. 
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For  the  reasons  set  forth  above,  under 
the  authority  of  29  U.S.C.  792(a)(6)(A), 
the  Access  Board  amends  chapter  XI  of 
title  36  of  the  Code  of  Federal 
Regulations  by  removing  ptart  1152. 
Lawrence  W.  Roffee, 
Execu  tive  Director. 

(PR  Doc.  98-33661  Filed  12-18-98;  8:45  am] 
BILUNG  CODE  SISO-OI-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Part  1202 
RIN309S-AA66 

Privacy  Act  Regulations 

agency:  National  Archives  and  Records 
Administration  (NARA). 
action:  Final  rule. 

SUMMARY:  This  rule  streamlines  NARA 
regulations  implementing  the  Privacy 
Act  of  1974  by  revising  and  simplifying 
pohcies  for  release  of  medical 
information,  clarifying  whom  in  NARA 
individuals  contact  with  Privacy  Act 
requests  and  appeals,  and  removing 
detailed  internal  NARA  operating 
procedures  that  do  not  belong  in  the 
regulation.  We  are  taking  this  action 
after  conducting  a  review  of  our  existing 
Privacy  Act  regulations  in  accordance 
with  Executive  Order  12866. 
EFFECTIVE  DATE:  January  20, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Allard  at  (301)  713-7360, 
extension  226.  or  Mary  Ronan  at  (301) 
713-6025,  extension  226. 
SUPPLEMENTARY  INFORMATION:  We 
published  a  notice  of  proposed 
rulemaking  on  August  26, 1998  (63  FR 
45433)  for  a  60-day  comment  period.  No 
comments  were  received.  We  have  made 
one  change  to  §  1202.14  to  specify  that 
the  NARA  standards  of  conduct  cited  in 
the  proposed  rule  are  the  standards 
promulgated  by  the  Office  of 
Government  Ethics  at  5  CFR  2635.703. 
We  will  revise  the  rule  to  comply  with 
the  President's  Memorandmn  of  June  1, 
1998,  Plain  Language  in  Government 
Writing  at  a  future  time. 

The  Office  of  Management  and  Budget 
(OMB)  reviewed  the  proposed  rule  as  a 
significant  regulatory  action  imder 
Executive  Order  12866.  OMB  did  not 
require  review  of  this  final  rule.  As 
required  by  the  Regulatory  FlexibiUty 
Act,  we  certify  that  this  rule  will  not 
have  a  significant  impact  on  small 
entities. 

List  of  sub)ects  in  36  CFR  Part  1202 

Archives  and  records.  Privacy. 
For  the  reasons  set  forth  in  the 
preamble,  NARA  is  revising  part  1202  of 


title  36,  Code  of  Federal  Regulations,  to 
read  as  follows: 

PART  1202— REGULATIONS 
IMPLEMENTING  THE  PRIVACY  ACT  OF 
1974 

Subpart  A— General  Provisions 

Sec. 

1202.1     Scope  of  part. 

1202.4    Definitions. 

1202.6    Contact  point  for  Privacy  Act 

assistance  and  referrals. 
1 202. 10    Collection  and  use. 
1202.12    Standards  of  accuracy. 
1202.14     Rules  of  conduct. 
1202.16    Safeguarding  systems  of  records. 
1202.18    Inconsistent  issuances  of  NARA 

superseded. 
1 202.20    Records  of  other  agencies. 
1202.22    Subpoena  and  other  legal  demands. 

Subpart  B— Disclosure  of  Records 

1202.30    Conditions  of  disclosure. 
1202.32    Procedures  for  disclosure. 
1202.34    Accounting  of  disclosures. 

Sulipart  C— Individual  Access  to  Records 

1202.40    Forms  of  request. 

1202.42    Special  requirements  for  medical 

records. 
1202.44    Granting  access. 
1202.46    Denials  of  access. 
1202.48    Appeal  of  denial  of  access  within 

NARA. 
1202.50    Records  available  at  a  fee. 
1202.52     Prepayment  of  fees  over  $250. 
1202.54     Form  of  payment. 

Subpart  D— Requests  to  Amend  Records 

1202.60    Submission  of  requests  to  amend 

records. 
1 202. 62    Review  of  requests  to  amend 

records. 
1202.64    Approval  of  requests  to  amend. 
1202.66    Denial  of  requests  to  amend. 
1202.68    Agreement  to  alternative 

amendments. 
1202.70    Appeal  of  denial  of  request  to 

amend  a  record. 
1202.72    Statements  of  disagreement. 
1202.74    Judicial  review. 

Subpart  E— Exemptions 

1202.90    Specific  exemptions. 

Authority:  5  U.S.C.  552a;  44  U.S.C. 
2104(a). 

Subpart  A— General  Provisions 

§  1 202.1    Scope  of  part 

(a)  This  part  governs  requests  for 
NARA  organizational  records  and 
certain  records  of  defunct  agencies 
under  the  Privacy  Act,  5  U.S.C.  552a 
(hereinafter  referred  to  as  the  Act).  This 
part  applies  to  all  NARA  records,  as 
defined  in  §  1202.4,  which  contain 
personal  information  about  an 
individual  and  some  means  of 
identifying  the  individual,  and  which 
are  contained  in  a  system  of  records  as 
defined  in  5  U.S.C.  552a(a)(5)  fi-om 
which  information  is  retrieved  by  use  of 


an  identifying  particular  assigned  to  the 
individual.  The  part  prescribes 
procedures  for  notifying  an  individual 
of  NARA  systems  of  records  which  may 
contain  a  record  pertaining  to  him  or 
her;  procedures  for  gaining  access  and 
contesting  the  contents  of  such  records, 
and  other  procedures  for  carrying  out 
the  provisions  of  the  Act. 

(b)  Policies  and  procedures  governing 
the  disclosure  and  availability  of  NARA 
operational  records  in  general  are  in 
part  1250  of  this  chapter. 

§1202.4    Definitions. 

For  the  purposes  of  this  part: 

Access  means  a  transfer  of  a  record,  a 
copy  of  a  record,  or  the  information  in 
a  record  to  the  subject  individual,  or  the 
review  of  a  record  by  the  subject 
individual. 

Agency  means  agency  as  defined  in  5 
U.S.C.  552(f). 

Defunct  agency  records  means  the 
records  in  a  Privacy  Act  system  of  an 
agency  that  has  ceased  to  exist  without 
a  successor  in  fimction  that  have  not  yet 
been  transferred  to  the  National 
Archives  of  the  United  States. 

Disclosure  means  a  transfer  by  any 
means  of  a  record,  a  copy  of  a  record, 
or  the  information  contained  in  a  record 
to  a  recipient  other  than  the  subject 
individual,  or  the  review  of  a  record  by 
someone  other  than  the  subject 
individual. 

Individual  means  a  citizen  of  the 
United  States  or  an  alien  lawfully 
admitted  for  permanent  residence. 

Maintain  includes  maintain,  collect, 
use,  or  disseminate. 

NARA  Privacy  Act  appeal  official 
means  the  Deputy  Archivist  of  the 
United  States  for  appeals  of  denials  of 
access  to  or  amendment  of  records 
maintained  in  a  system  of  records, 
except  where  the  system  manager  is  the 
Inspector  General.  The  term  means  the 
Archivist  of  the  United  States  for 
appeals  of  denial  of  access  to  or 
amendment  of  records  in  systems  of 
records  maintained  by  the  hispector 
General. 

Record  means  any  item,  collection,  or 
grouping  of  information  about  an 
individual  that  is  maintained  by  an 
agency,  including,  but  not  limited  to, 
his  or  her  education,  financial 
transactions,  medical  history  and 
criminal  or  employment  history,  and 
that  contains  his  or  her  name  or  an 
identifying  number,  symbol,  or  other 
identifying  particular  assigned  to  the 
individual,  such  as  a  fingerprint, 
voiceprint,  or  photograph.  For  purposes 
of  this  part,  "record"  does  not  include 
archival  records  that  have  been 
transferred  to  the  National  Archives  of 
the  United  States. 


X 
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Routine  use  means,  with  respect  to 
H^f  disclosiire  of  a  record,  the  use  of  that 
r^tord  for  a  purpose  which  is 
compatible  with  the  purpose  for  which 
it  Was  collected. 

I  Solicitation  means  a  request  by  a 
Ni  LRA  officer  or  employee  that  an 
inilividual  provide  information  about 
hunself  or  herself. 

Statistical  record  means  a  record  in  a 
system  of  records  maintained  for 
statistical  research  or  reporting  piuposes 
only  and  not  used  in  whole  or  in  part 
in  making  any  determination  about  an 
i<^6ntifiable  individual,  except  as 
pibvidedbyl3U.S.C.  8. 

'  Subject  individual  means  the 
in  dividual  named  or  discussed  in  a 
nK:ord  or  the  individual  to  whom  a 
n  N  x>rd  otherwise  pertains. 

System  manager  means  the  NARA 
e  1  kplpyee  who  is  responsible  for  the 
n  ti  lintenance  of  a  system  of  records  and 
for  the  collection,  use,  and 
di^mination  of  information  therein. 

System  of  records  means  a  group  of 
ati(y  records  under  the  control  of  NARA 

^m  which  information  is  retrieved  by 
I  name  of  the  individual  or  by  some 
iobntifying  number,  symbol,  or  other 
identifier  assigned  to  that  individual. 

||l202.e    Contact  point  for  Privacy  Act 
■aplHtnce  and  referrals. 
I  Requests  for  assistance  and  referral  to 
thb  responsible  system  manager  or  other 
NARA  employee  charged  witb 
i|ilplementing  these  regulations  should 
bemade  to  the  NARA  Privacy  Act 
Omcer,  National  Archives  and  Records 
Aoministration,  Room  4400, 8601 
Adelphi  Rd.,  College  Park,  MD  20740- 

§1202.10    Collection  and  UM. 

(a)  General.  Any  information  used  in 
whole  or  in  part  in  making  a 
determination  about  an  individual's 
ts,  benefits,  or  privileges  under 
programs  will  be  collected 
ly  from  the  subject  individual  to 
thje  greatest  extent  practicable.  The 
SMstem  manager  also  will  ensure  that 
injformation  collected  is  used  only  in 
QC^nformance  with  the  provisions  of  the 
Act  and  this  part. 
i(b)  Solicitation  of  information.  System 

igers  will  ensiue  that  at  the  time 
brmation  is  soUcited  the  subject 
vidual  is  informed  of  the  authority 
collecting  that  information,  whether 
piioviding  the  information  is  mandatory 
or  voluntary,  the  pinposes  for  which  the 
information  will  be  used,  the  routine 
uses  of  the  information,  and  the  e%cts 
cji^  the  individual,  if  any,  of  not 
f  loviding  the  information.  The  director 
c  { the  NARA  forms  management 
( 1  ogram  will  ensure  that  forms  used  to 


soUcit  information  are  in  compliance 
with  the  Act  and  this  part. 

(c)  Solicitation  of  social  security 
number.  (1)  Before  a  NARA  employee  or 
NARA  contractor  requires  an  individual 
to  disclose  his  or  her  social  seciuity 
number,  NARA  will  ensure  that  eidier: 

(i)  The  disclosure  is  required  by 
Federal  law;  or 

(ii)  The  disclosure  was  required  imder 
a  Federal  law  or  regulation  adopted 
before  January  1, 1975,  to  verify  the 
identity  of  an  individual,  and  the  social 
security  number  will  become  a  part  of 
a  system  of  records  in  existence  and 
operating  before  January  1, 1975. 

(2)  If  solicitation  of  the  social  security 
number  is  authorized  under  paragraph 
(c)(1)  (i)  or  (ii)  of  this  section,  the  NARA 
employee  or  NARA  contractor  who 
requests  an  individual  to  disclose  his  or 
her  social  seciuity  number  must  first 
inform  that  individual  whether  that 
disclosure  is  mandatory  or  voluntary,  by 
what  statutory  or  other  authority  the 
niunber  is  solicited,  and  the  uses  that 
will  be  made  of  it. 

(d)  Soliciting  information  from  third 
parties.  A  NARA  employee  or  NARA 
contractor  will  inform  third  parties  who 
are  requested  to  provide  information 
about  another  individual  of  the 
purposes  for  which  the  information  will 
housed. 

{1202.12    Standards  of  accuracy. 

The  system  manager  will  ensure  that 
all  records  which  are  used  by  NARA  to 
make  a  determination  about  any 
individual  are  maintained  with  such 
accvu-acy,  relevance,  timeliness,  and 
completeness  as  is  reasonably  necessary 
to  ensure  fairness  to  the  individual. 

{1202.14    Rules  of  conduct 

All  NARA  employees  and/or  NARA 
contractors  involved  in  the  design, 
development,  operation,  or  maintenance 
of  any  system  of  records,  or  in 
maintaining  any  record,  must  review  the 
provisions  of  5  U.S.C.  552a  and  the 
regulations  in  this  part,  and  must 
conduct  themselves  in  accordance  with 
the  rules  of  conduct  concerning  the 
protection  of  nonpublic  information  in 
the  Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch,  5 
CFR  2635.703. 

{1202.16   Safeguarding  systems  of 


The  system  manager  vnll  ensure  that 
appropriate  administrative,  technical, 
and  physical  safeguards  are  established 
to  ensure  the  seciuity  and 
confidentiaUty  of  records  and  to  protect 
against  any  anticipated  threats  or 
hazards  to  their  security  or  integrity 
which  could  result  in  substantial  harm, 


embarrassment,  inconvenience,  or 
unfairness  to  any  individual  on  whom 
information  is  maintained.  Personnel 
information  contained  in  both  manual 
and  automated  systems  of  records  will 
be  protected  by  implementing  the 
following  safegiuuds: 

(a)  Official  personnel  folders, 
authorized  personnel  operating  or  work 
folders,  and  other  records  of  personnel 
actions  effected  diuing  a  NARA 
employee's  Federal  service  or  affecting 
the  employee's  status  and  service, 
including  information  on  experience, 
education,  training,  special 
quaUfications  and  skills,  performance 
appraisals,  and  conduct,  will  be  stored 
in  a  lockable  metal  filing  cabinet  when 
not  in  use  by  an  authorized  person.  A 
system  manager  may  employ  an 
alternative  storage  system  providing  that 
it  furnishes  an  equivalent  degree  of 
physical  security  as  storage  in  a  lockable 
metal  filing  cabinet. 

(b)  System  managers,  at  their 
discretion,  may  designate  additional 
records  of  unusual  sensitivity  which 
require  safeguards  similar  to  or  greater 
than  those  described  in  paragraph  (a)  of 
this  section. 

(c)  System  managers  will  permit 
access  to  and  use  of  automated  or 
manual  personnel  records  only  to 
persons  whose  official  duties  require 
such  access,  or  to  subject  individuals  or 
their  representatives  as  provided  by  this 
part. 

{1202.18    Inconsistsnt  issuances  of  NARA 
superseded. 

Any  policies  and  procedures  in  any 
NARA  issuance  which  are  inconsistent 
vtrith  the  policies  and  procedures  in  this 
part  are  superseded  to  the  extent  of  that 
inconsistency. 

{1202^    Records  of  other  agencies. 

(a)  Records  accessioned  into  the 
National  Archives  of  the  United  States. 
Archival  records  which  were  contained 
in  systems  of  records  of  agencies  and 
which  have  been  transferred  to  the 
National  Archives  of  the  United  States 
are  exempt  from  most  provisions  of  the 
Privacy  Act  (see  5  U.S.C.  552a(l)(2)  and 
(1)(3)).  Rules  governing  access  to  such 
records  are  contained  in  subchapter  C  of 
this  chapter. 

(b)  Current  records  of  other  agencies. 
If  NARA  receives  a  request  for  access  to 
records  which  are  the  primary 
responsibiUty  of  another  agency,  but 
which  are  maintained  by  or  in  the 
temporary  possession  of  NARA  on 
behalf  of  that  agency  in  a  regional 
records  service  facility,  NARA  will  refer 
the  request  to  the  agency  concerned  for 
appropriate  action.  NAR/>  will  advise 
the  requester  that  the  request  has  been 
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forwarded  to  the  responsible  agency. 
(See  5  U.S.C.  552a(l)(l)). 

(c)  Records  in  Government-wide 
Privacy  Act  systems.  Records  in  the 
custody  of  NARA  which  are  the  primary 
responsibility  of  another  agency,  e.g., 
the  Office  of  Personnel  Management 
(0PM)  or  the  Office  of  Government 
Ethics  (OGE),  are  governed  by  the 
regulations  promulgated  by  that  agency 
pursuant  to  the  Act. 

(d)  Records  of  defunct  agencies  in  the 
custody  of  NARA.  Records  of  defunct 
agencies  in  the  custody  of  NARA  at  a 
NARA  records  center  but  not  yet 
accessioned  into  the  National  Archives 
of  the  United  States  are  governed  by  the 
regulations  in  this  part. 


§1202.22 
dWTMnds. 


Subpoenas  and  ottter  legal 


Access  to  NARA  systems  of  records 
by  subpoena  or  other  legal  process  will 
be  made  in  accordance  with  the 
provisions  of  part  1250  of  this  chapter 
for  NARA  operational  records  and 
records  of  defunct  agencies  not  yet 
accessioned  into  the  National  Archives 
of  the  United  States  and  part  1254  of 
this  chapter  for  archival  records,  records 
center  holdings,  and  donated  historical 
materials. 

Subpart  B— Oisciosura  of  Records 

§  1 202.30    Conditions  of  disclosure. 

No  NARA  employee  may  disclose  any 
record  in  a  system  of  records  to  any 
person  or  to  another  agency  without  the 
express  written  consent  of  the  subject 
individual  unless  the  disclosure  is: 

(a)  To  NARA  employees  who  have  a 
need  for  the  information  in  the  official 
performance  of  their  duties; 

(b)  Required  by  the  provisions  of  the 
Freedom  of  Information  Act,  as 
amended; 

(c)  For  a  routine  use  as  published  in 
a  notice  in  the  Federal  Register; 

(d)  To  the  Bureau  of  the  Census  for 
purposes  of  planning  or  carrying  out  a 
census  or  survey  or  related  activity 
pursuant  to  title  13  U.S.C; 

(e)  To  a  recipient  who  has  provided 
NARA  with  advance  adequate  written 
assurance  that  the  record  will  be  used 
solely  as  a  statistical  research  or 
reporting  record.  (The  record  will  be 
transferred  in  a  form  that  is  not 
individually  identifiable.  In  addition  to 
deleting  personal  identifying 
information  fit>m  records  released  for 
statistical  purposes,  the  system  manager 
will  ensure  that  the  identity  of  the 
individual  caimot  reasonably  be 
deduced  by  combining  various 
statistical  records.)  The  written 
statement  must  include  as  a  minimum: 

(1)  A  statement  of  the  purpose  for 
requesting  the  records;  and 


(2)  Certification  that  the  records  will 
be  used  only  for  statistical  piuposes; 

(f)  To  the  National  Archives  of  the 
United  States  as  a  record  which  has 
sufficient  historical  or  other  value  to 
warrant  its  continued  preservation  by 
the  United  States  Government;  or  for 
evaluation  by  the  Archivist  or  the 
designee  of  the  Archivist  to  determine 
whether  the  record  has  such  value; 

(g)  To  another  agency  or 
instnunentality  of  any  governmental 
jiuisdiction  within  or  imder  the  control 
of  the  United  States  for  a  civil  or 
criminal  law  enforcement  activity,  if  the 
activity  is  authorized  by  law,  and  if  the 
head  of  the  agency  or  instrumentality  or 
his  or  her  other  designated 
representative  has  made  a  written 
request  to  NARA  specifying  the 
particular  portion  desired  and  the  law 
enforcement  activity  for  which  the 
record  is  sought; 

(h)  To  a  person  showing  compelling 
circumstances  affecting  the  health  or 
safety  of  an  individual,  not  necessarily 
the  individual  to  whom  the  record 
pertains.  Upon  such  disclosure,  a 
notification  must  be  sent  to  the  last 
known  address  of  the  subject 
individual; 

(i)  To  either  House  of  Congress  or  to 
a  committee  or  subcommittee  (joint  or  of 
either  House,  to  the  extent  that  the 
matter  falls  within  its  jurisdiction); 

(j)  To  the  Comptroller  General  or  any 
of  his  authorized  representatives  in  the 
course  of  the  performance  of  the  duties 
of  the  General  Accounting  Office; 

(k)  Pursuant  to  the  order  of  a  court  of 
competent  jurisdiction;  or 

(1)  To  a  consumer  reporting  agency  in 
accordance  with  31  U.S.C.  3711(e). 

§  1 202.32    Procedures  for  disclosure. 

(a)  Address  all  requests  for  disclosure  - 
of  records  pertaining  to  a  third  party  to 
the  NARA  Privacy  Act  Officer,  National 
Archives  and  Records  Administration, 
Room  4400,  8601  Adelphi  Rd..  College 
Park.  MD  20740-6001.  Upon  receipt  of 
such  request,  NARA  will  verify  the  right 
of  the  requester  to  obtain  disclosure 
pursuant  to  §  1202.30.  Upon 
verification,  the  system  manager  wrill 
make  the  requested  records  available. 
NARA  will  acknowledge  requests 
within  10  workdays  and  will  make  a 
decision  within  30  workdays,  unless 
NARA  notifies  the  requester  that  the 
time  limit  must  be  extended  for  good 
cause. 

(b)  If  NARA  determines  that  the 
disclosure  is  not  permitted  imder 

§  1202.30,  the  system  manager  will  deny 
the  request  in  writing.  The  requester 
will  be  informed  of  the  right  to  submit 
a  request  for  review  and  &ial 


determination  to  the  appropriate  NARA 
Privacy  Act  Appeal  Officer. 

(1)  The  Archivist  of  the  United  States 
is  the  NARA  Privacy  Act  Appeal  Officer 
for  records  maintained  by  the  Office  of 
the  Inspector  General.  Requests  for 
review  involving  records  for  which  the 
Inspector  General  is  the  system  manager 
must  be  addressed  to  the  NARA  Privacy 
Act  Appeal  Officer  (N),  National 
Archives  and  Records  Administration. 
8601  Adelphi  Rd.,  College  Park,  MD 
20470-6001. 

(2)  The  Deputy  Archivist  of  the 
United  States  is  the  appeal  officer  for  all 
other  NARA  records.  Requests  for 
review  involving  all  other  records  must 
be  addressed  to  the  NARA  Privacy  Act 
Appeal  Officer  (ND),  National  Archives 
and  Records  Administration,  8601 
Adelphi  Rd.,  College  Park.  MD  20470- 
6001. 

S 1 202.34    Accounting  of  disclosures. 

(a)  Except  for  disclosures  made 
pursuant  to  §  1202.30(a)  and  (b),  an 
accurate  accounting  of  each  disclosiu^ 
will  be  made  and  retained  for  5  years 
after  the  disclosure  or  for  the  life  of  the 
record,  whichever  is  longer.  The 
accounting  will  include  the  date,  nature, 
and  purpose  of  each  disclosure,  and  the 
name  and  address  of  the  person  or 
agency  to  whom  the  disclosure  is  made. 

(b)  The  system  manager  also  will 
maintain  in  conjunction  with  the 
accounting  of  disclosures: 

(1)  A  fiill  statement  of  the  justification 
for  the  disclosiues; 

(2)  All  dociunentation  surrounding 
disclosure  of  a  record  for  statistical  or 
law  enforcement  purposes;  and 

(3)  Evidence  of  written  consent  by  the 
subject  individual  to  a  disclosure,  if 
applicable. 

(c)  Except  for  the  accounting  of 
disclosures  made  imder  §  1202.30(g)  or 
of  disclosures  made  fi-om  exempt 
systems  (see  subpart  E  of  this  part),  the 
accoimting  of  disclosiues  will  be  made 
available  to  the  subject  individual  upon 
request.  Procediu«s  for  requesting 
access  to  the  accoimting  are  in  subpart 
C  of  this  part. 

Sut>part  C— Individual  Access  to 
Records 

§  1 202.40    Forms  of  rsquests. 

(a)  Individuals  seeking  access  to  their 
records  or  to  any  information  pertaining 
to  themselves  which  is  contained  in  a 
system  of  records  should  notify  the 
NARA  Privacy  Act  Officer,  National 
Archives  and  Records  Administration. 
Rm.  4400.  8601  Adelphi  Rd.,  College 
Park,  MD  20740-6001. 

(b)  The  request  must  be  in  writing  and 
must  bear  the  legend  "Privacy  Act 
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Request"  both  on  the  request  letter  and 
<>n  the  envelope.  The  request  letter  must 
(iontain: 

(1)  The  complete  name  and 
identifying  niunber  of  the  NARA  system 
1 8  published  in  the  Federal  Register; 

(2)  The  hill  name  and  address  of  the 
!  ubject  individual; 

(3)  A  brief  description  of  the  nature, 
■me.  place,  and  circumstances  of  the 
subject  individual's  association  with 
NARA;  and 

I  (4)  Any  other  information  which  the 
subject  individual  believes  would  help 
NARA  to  determine  whether  the 

Ffonnation  about  the  individual  is 
eluded  in  the  system  of  records, 
(c)  NARA  will  answer  or  acknowledge 
the  request  within  10  workdays  of  its 
1  eceipt  by  NARA. 

(d)  NARA  at  its  discretion,  may  accept 
I  >ral  requests  for  access  to  a  NARA 
System  of  records,  subject  to  verification 
^f  identity. 


4 120 


1202.42    Special  requirements  for 
iwdicai  records. 

I  When  NARA  receives  a  request  for 
iccess  to  medical  records,  if  NARA 
believes,  in  good  faith,  that  disclosure  of 
medical  and/or  psychological 
nformation  directly  to  the  subject 
ndividual  could  have  an  adverse  effect 
m  that  individual,  the  subject 
ndividual  may  be  asked  to  designate  in 
ivriting  a  physician  or  mental  health 
jrofessional  to  whom  he  or  she  would 
ike  the  records  to  be  disclosed,  and 
I  lisclosure  that  otherwise  would  be 
:  nade  to  the  subject  individual  will 
nstead  be  made  to  the  designated 
hysician  or  mental  health  professional. 

1202.44    Granting  access, 
(a)  Upon  receipt  of  a  request  for 
iccess  to  non-exempt  records.  NARA 
Will  make  such  records  available  to  the 
subject  individual  or  shall  acknowledge 
the  request  within  10  workdays  of  its 
Receipt  by  NARA.  The  acknowledgment 
Will  indicate  when  the  system  manager 
ynll  make  the  records  available. 
I    (b)  If  NARA  anticipates  more  than  a 
^0-day  delay  in  making  a  record 
available.  NARA  also  will  include  in  the 
acknowledgment  specific  reasons  for  the 
delay. 

(c)  If  a  subject  individual's  request  for 
iccess  does  not  contain  sufficient 
fonnation  to  permit  the  system 
agar  to  locate  the  records.  NARA 
request  additional  information  from 
a  individual  and  will  have  10 
Workdays  following  receipt  of  the 
additional  information  in  which  to 
make  the  records  available  or  to 
icknowledge  receipt  of  the  request  and 
:o  indicate  when  the  records  will  be 
available. 


(d)  Records  will  be  made  available  for 
authorized  access  during  normal 
business  hoius  at  the  NARA  offices 
where  the  records  are  jocated. 

(1)  Requesters  must  be  prepared  to 
identify  themselves  by  producing  at 
least  one  piece  of  identification  bearing 
a  name  or  signature  and  either  a 
photograph  or  physical  description,  e.g., 
a  driver's  license  or  employee 
identification  card.  NARA  reserves  the 
right  to  ask  the  requester  to  produce 
additional  pieces  of  identification  to 
assure  NARA  of  the  requester's  identity. 
If  the  individual  is  unable  to  produce 
suitable  identification,  he  or  she  must 
sign  a  statement  asserting  that  he  or  she 
is  the  subject  individual  and  stipulating 
that  he  or  she  understands  the  criminal 
penalty  for  perjury  and  the  penalty  in 
the  Privacy  Act  for  requesting  or 
obtaining  access  to  records  under  false 
pretenses  (5  U.S.C.  552a(i)(3)).  NARA 
will  provide  a  form  for  this  purpose. 

(2)  Requesters  must  sign  a  form 
indicating  that  they  have  been  given 
access. 

(e)  At  the  written  request  of  a  subject 
individual,  NARA  may  provide  access 
by  mailing  a  copy  of  the  requested 
records  to  that  individual  or  to  another 
person  designated  by  the  subject 
individual.  In  the  request,  the  subject 
individuah&iist  provide  a  copy  of  proof 
of  identity,  such  as  an  electrostatic  copy 
of  a  driver's  Ucense,  or  a  statement 
asserting  he  or  she  is  the  subject 
individual  and  stipulating  that  he  or  she 
understands  the  criminal  penalty  for 
perjury  and  the  penalty  in  the  Privacy 
Act  for  requesting  or  obtaining  access  to 
records  under  false  pretenses  (5  U.S.C. 
552a(i)(3)). 

(f)  Upon  request,  a  system  manager 
will  permit  a  subject  individual  to 
examine  the  original  of  a  non-exempt 
record,  will  provide  the  individual  with 
a  copy  of  the  record,  or  both. 

(g)  Subject  individuals  may  either 
pick  up  a  record  in  person  or  receive  it 
by  mail.  A  system  manager  may  not 
make  a  record  available  to  a  third  party 
for  delivery  to  the  subject  individual, 
except  for  medical  records  as  outlined 
in  §  1202.42.  or  at  the  expficit  written 
direction  of  the  subject  individual  in 
accordance  with  paragraph  (h)  of  this 
section. 

(h)  Subject  individuals  who  wish  to 
have  a  person  of  their  .choosing  review, 
accompany  them  in  reviewing,  or  obtain 
a  copy  of  a  record  must,  prior  to  the 
disclosure  of  their  record,  sign  a 
statement  authorizing  the  disclosure. 
The  system  manager  will  maintain  this 
statement  with  the  record. 

(i)  The  procedure  for  access  to  an 
accounting  of  disclosures  is  identical  to 


the  procedure  for  access  to  a  record  as 
set  forth  in  this  section. 

f  12(0.46    Dwtials  of  access. 

(a)  A  system  manager  may  deny  a 
subject  individual  access  to  his  or  her 
record  only  on  the  grounds  that  NARA 
has  published  rules  in  the  Federal 
Register  exempting  the  pertinent  system 
of  records  from  the  access  requirement 
and  the  record  is  exempt  from 
disclosure  under  the  Freedom  of 
Information  Act.  as  amended  (FOIA). 
Exempt  systems  of  records  are  described 
in  subpart  E  of  this  part. 

(b)  Upon  receipt  of  a  request  for 
access  to  a  record  which  is  contained 
within  an  exempt  system  of  records, 
NARA  will: 

(1)  Review  the  record  to  determine 
whether  all  or  part  of  the  record  must 
be  released  to  the  requester  in 
accordance  with  §  1202.44, 
notwithstanding  the  inclusion  of  the 
record  within  an  exempt  system  of 
records,  and 

(2)  Disclose  the  record  in  accordance 
with  §  1202.44  or  notify  the  requester 
that  the  request  has  been  denied  in 
whole  or  in  part. 

(c)  If  the  request  is  denied  in  whole 
or  in  part,  the  notice  will  include  a 
statement  specifying  the  applicable 
Privacy  Act  and  FOLA  exemptions  and 
advising  the  requester  of  the  right  to 
appeal  the  decision  as  provided  in 

§  1202.74. 

§1202.48    Appeai  of  deniai  of  access 
wHtiin  NARA. 

(a)  Requesters  denied  access  in  whole 
or  part  to  records  pertaining  to  them 
may  file  with  NARA  an  appeal  of  that 
denial.  The  appeal  must  be  postmarked 
no  later  than  35  calendar  days  after  the 
date  of  the  denial  letter  from  NARA. 

(1)  The  Archivist  of  the  United  States 
is  the  NARA  Privacy  Act  Appeal 
Official  for  records  nudntained  by  the 
Office  of  the  Inspector  General.  Appeals 
involving  records  for  which  the 
Inspector  General  is  the  system  manager 
must  be  addressed  to  NARA  Privacy  Act 
Appeal  Official  (N),  National  Archives 
and  Records  Administration. 
Washington.  DC  20408. 

(2)  The  Deputy  Archivist  of  the 
United  States  is  the  NARA  Privacy  Act 
Appeal  Official  for  all  other  NARA 
records.  All  other  appwals  must  be 
addressed  to  NARA  Privacy  Act  Appeal 
Official  (ND).  National  Archives  and 
Records  Administration,  Washington, 
DC  20408. 

(b)  Each  appeal  to  the  NARA  Privacy 
Act  Appeal  Official  must  be  in  writing. 
The  appeal  must  bear  the  legend 
"Privacy  Act — Access  Appeal,"  on  both 
the  face  of  the  letter  and  the  envelope. 
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(c)  Upon  receipt  of  an  appeal,  the 
NARA  Privacy  Act  Appeal  Official  will 
consult  with  the  system  manager,  legal 
counsel,  and  such  other  officials  as  may 
be  appropriate.  If  the  NARA  Privacy  Act 
Appeal  (Official,  in  consultation  with 
these  officials,  determines  that  the 
request  for  access  should  be  granted 
because  the  subject  records  are  not 
exempt,  the  NARA  Privacy  Act  Appeal 
Official  will  immediately  either  instruct 
the  system  manager  in  writing  to  grant 
access  to  the  record  in  accordance  with 
§  1202.44  or  shall  grant  access  and  will 
notify  the  requester  of  that  action. 

(d)  If  the  NARA  Privacy  Act  Appeal 
Official,  in  consultation  with  the 
officials  specified  in  paragraph  (c)  of 
this  section,  determines  that  the  appeal 
should  be  rejected,  the  NARA  Privacy 
Act  Appeal  Official  immediately  will 
notify  the  requester  in  writing  of  that 
determination.  This  action  will 
constitute  NARA's  final  detennination 
on  the  request  for  access  to  the  record 
and  will  include: 

(1)  The  reason  for  the  rejection  of  the 
appeal;  and 

(2)  Notice  of  the  requester's  right  to 
seek  judicial  review  of  NARA's  final 
determination,  as  provided  in  §  1202.74. 

(e)  The  final  NARA  determination 
will  be  made  no  later  than  30  workdays 
from  the  date  on  which  the  appeal  is 
received  by  the  NARA  Privacy  Act 
Appeal  Official.  The  NARA  Privacy  Act 
Appeal  Official  may  extend  this  time 
limit  by  notifying  the  requester  in 
writing  before  the  expiration  of  the  30 
workdays.  The  NARA  Privacy  Act 
Appeal  Official's  notification  will 
include  an  explanation  of  the  reasons 
for  the  extension  of  time. 

§1202.50    Reconls  available  at  a  fee. 

NARA  will  waive  fees  for  copies  of 
records  for  the  first  100  pages  copied  or 
when  the  cost  to  collect  the  fee  will 
exceed  the  amount  collected.  When  a 
fee  is  charged,  the  charge  per  copy  is 
$0.30  per  page  if  NARA  makes  the  copy 
or  $0.10  per  page  if  the  requester  makes 
the  copy  on  a  NARA  self-service  copier. 
Fees  for  other  reproduction  processes 
are  computed  upon  request. 

§  1 202.52    Prepayment  of  fees  over  $250. 

If  the  system  manager  determines  that 
the  estimated  total  fee  is  likely  to  exceed 
$250,  NARA  will  notify  the  individual 
that  the  estimated  fee  must  be  prepaid 
prior  to  NARA's  making  the  records 
available.  NARA  will  remit  any  excess 
amount  paid  by  the  individual  or  bill 
the  individual  for  an  additional  amount 
if  there  is  a  variation  between  the  final 
fee  charged  and  the  amount  prepaid. 


§  1 202.54    Form  of  payment 

Payment  shall  be  by  check  or  money 
order  payable  to  the  National  Archives 
and  Records  Administration  and  shall 
be  addressed  to  the  NARA  Privacy  Act 
Officer. 

Subpart  0— Requests  To  Amettd 
Records 

§  1202.60    Submission  of  requests  to 
amend  records. 

Subject  individuals  who  desire  to 
amend  any  record  containing  personal 
information  about  themselves  should 
write  to  the  NARA  Privacy  Act  Officer, 
except  that  a  current  NARA  employee 
who  desires  to  amend  personnel  records 
should  write  to  the  Director,  Human 
Resources  Services  Division.  Each 
request  must  include  evidence  of  and 
justification  for  the  need  to  amend  the 
pertinent  record.  Each  request  must  bear 
the  legend  "Privacy  Act — Request  To 
Amend  Record"  prominently  marked  on 
both  the  face  of  the  request  letter  and 
the  envelope. 

$1202.62 
records. 


Review  of  requests  to  amend 


(a)  NARA  will  acknowledge  receipt  of 
a  request  to  amend  a  record  within  10 
workdays.  If  possible,  the 
acknowledgment  will  include  the 
system  manager's  determination  either 
to  amend  the  record  or  to  deny  the 
request  to  amend  as  provided  in 

§  1202.66. 

(b)  When  reviewing  a  record  in 
response  to  a  request  to  amend,  the 
system  manager  will  assess  the 
accuracy,  relevance,  timeliness,  and 
completeness  of  the  existing  record  in 
light  of  the  proposed  amen^ent.  The 
system  manager  will  determine  whether 
the  amendment  is  justified.  With  respect 
to  a  request  to  delete  information,  the 
system  manager  also  will  review  the 
request  and  existing  record  to  determine 
whether  the  information  is  relevant  and 
necessary  to  accomplish  an  agency 
purpose  required  to  be  accomplished  by 
law  or  Executive  order. 

$1202.64   Approval  Of  requests  to  amend. 

If  the  system  manager  determines  that 
amendment  of  a  record  is  proper  in 
accordance  with  the  request  to  amend, 
he  or  she  promptly  will  make  the 
necessary  amendment  to  the  record  and 
will  send  a  copy  of  the  amended  record 
to  the  subject  individual.  NARA  will 
advise  all  previous  recipients  of  the 
record,  using  the  accounting  of 
disclosures,  of  the  fact  that  an 
amendment  has  been  made  and  give  the 
substance  of  the  amendment.  Where 
practicable,  NARA  will  send  a  copy  of 
the  amended  record  to  previous 
recipients. 


$1202.66    Denial  of  requests  to  amend. 

If  the  system  manager  determines  that 
an  amendment  of  a  record  is  improper 
or  that  the  record  should  be  amended  in 
a  manner  other  than  that  requested  by 
an  individual,  NARA  will  advise  the 
requester  in  writing  of  the  decision.  The 
denial  letter  will  state  the  reasons  for 
the  denial  of  the  request  to  amend; 
include  proposed  alternative 
amendments,  if  appropriate;  state  the 
requester's  right  to  appeal  the  denial  of 
the  request  to  amend;  and  state  the 
procedure  for  appealing. 

$  1 202.68    Agreement  to  alternative 
amendments. 

If  the  denial  of  a  request  to  amend  a 
record  includes  proposed  alternative 
amendments  and  if  the  requester  agrees 
to  accept  them,  the  requester  must 
notify  the  system  manager  who  will 
make  the  necessary  amendments  in 
accordance  with  §  1202.64. 

$  1 202.70    Appeal  of  denial  of  request  to 
amend  a  record. 

(a)  A  requester  who  disagrees  with  a 
denial  of  a  request  to  amend  a  record 
may  file  an  appeal  of  that  denial. 

(1)  If  the  denial  was  signed  by  a 
NARA  system  manager  other  than  the 
Inspector  General,  the  requester  must 
address  the  appeal  to  the  NARA  Privacy 
Act  Appeal  Official  (ND),  Washington, 
DC  20408. 

(2)  If  the  denial  was  signed  by  the 
Inspector  General,  the  requester  must 
address  the  appeal  to  the  NARA  Privacy 
Act  Appeal  Official  (N),  Washington,  DC 
20408. 

(3)  If  the  requester  is  an  employee  of 
NARA  and  the  denial  to  amend  involves 
a  record  maintained  in  the  employee's 
Official  Personnel  Folder,  or  in  another 
Govenmient-wide  system  maintained  by 
NARA  on  behalf  of  another  agency,. 
NARA  will  provide  the  requester  the 
name  and  address  of  the  appropriate 
appeal  official  in  that  agency. 

(b)  Each  appeal  to  the  NARA  Privacy 
Act  appeal  official  must  be  in  writing 
and  must  be  postmarked  no  later  than 
35  calendar  days  fi-om  the  date  of  NARA 
denial  of  a  request  to  amend  a  record. 
The  appeal  must  bear  the  legend 
"Privacy  Act— Appeal,"  both  on  the  face 
of  the  letter  and  the  envelope. 

(c)  Upon  receipt  of  an  appeal,  the 
NARA  Privacy  Act  appeal  official  will 
consult  with  die  system  manager,  legal 
coimsel,  and  such  other  officials  as  may 
be  appropriate.  If  the  NARA  Privacy  Act 
appeal  official,  in  consultation  with 
these  officials,  determines  that  the 
record  should  be  amended  as  requested, 
he  or  she  immediately  will  instruct  the 
system  manager  to  amend  the  record  in 
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accordtoce  with  §  1202.64  and  will 
notify  the  requester  of  that  action. 

(d)  If  the  NARA  Privacy  Act  appeal 
official,  in  consultation  with  the 
officials  specified  in  paragraph  (c)  of 
this  section,  determines  that  the  appeal 
should  be  rejected,  the  NARA  Privacy 
Act  appeal  official  immediately  will 
notify  the  requester  in  writing  of  that 
determination.  This  action  will 
constitute  the  NARA  final 
determination  on  the  request  to  amend 
the  record  and  will  include: 

(1)  The  reasons  for  the  rejection  of  the 
appeal; 

(2)  Proposed  alternative  amendments, 
if  appropriate,  which  the  requester 
subsequently  may  accept  in  accordance 
with  §  1202.68; 

(3)  Notice  of  the  requester's  right  to 
file  a  Statement  of  Disagreement  for 
distribution  in  accordance  with 

§  1202.72;  and 

(4)  Notice  of  the  requester's  right  to 
seek  judicial  review  of  the  NARA  final 
determination,  as  provided  in  §  1202.74. 

(e)  The  NARA  final  determination 
will  be  made  no  later  than  30  workdays 
from  the  date  on  which  the  appeal  is 
received  by  the  NARA  Privacy  Act 
appeal  official.  In  extraordinary 
circumstances,  the  NARA  Privacy  Act 
appeal  official  may  extend  this  time 
limit  by  notifying  the  requester  in 
writing  before  the  expiration  of  the  30 
workdays.  The  NARA  Privacy  Act 
appeal  official's  notification  must 
include  a  justification  for  the  extension 
of  time. 

§  1202.72    Statsments  of  dlBagraement 

Upon  receipt  of  a  NARA  final 
determination  denying  a  request  to 
amend  a  record,  the  requester  may  file 
a  Statement  of  Disagreement  with  the 
appropriate  system  manager.  The 
Statement  of  Disagreement  must  include 
an  explanation  of  why  the  requester 
believes  the  record  to  be  inacciu'ate, 
irrelevant,  untimely,  or  incomplete.  The 
system  manager  will  maintain  the 
Statement  of  Disagreement  in 
conjimction  with  the  pertinent  record 
and  will  include  a  copy  of  the  Statement 
of  Disagreement  in  any  disclosure  of  the 
pertinent  record.  The  system  manager 
will  provide  a  copy  of  the  Statement  of 
Disagreement  to  any  person  or  agency  to 
whom  the  record  has  been  disclosed 
only  if  the  disclosure  was  subject  to  the 
accounting  requirements  of  §  1202.34. 

§1202.74    Judicial  review. 

Within  2  years  of  receipt  of  a  NARA 
final  determination  as  provided  in 
§  1202.48  or  §  1202.70,  a  requester  may 
seek  judicial  review  of  that 
determination.  A  dvil  action  must  be 
filed  in  the  Federal  District  Court  in 


which  the  requester  resides  or  has  his  or 
her  principal  place  of  business  or  in 
which  the  NARA  records  are  situated,  or 
in  the  District  of  Columbia. 

Subpart  E— Exemptions 

f  1202.90    Specifle  exemptiona. 

(a)(1)  The  following  systems  of 
records  are  eligible  for  exemption  under 
5  U.S.C.  552a(k)(l)  because  they  contain 
information  specifically  authorized 
under  criteria  established  by  an 
Executive  Order  to  be  kept  secret  in  the 
interest  of  national  defense  or  foreign 
poUcy  and  are  in  fact  properly  classified 
pursuant  to  such  Executive  Order. 
Accordingly,  these  systems  of  records 
are  exempt  from  the  following  sections 
of  5  U.S.C.  552a:  (c)(3).  (d).  (e)(1).  and 
(e)(4)(G)and  (H): 

Investigative  Case  Files  of  the  Inspector 

General— NARA  23 
Personnel  Security  Case  Files— NARA  24 

(2)  Exemptions  from  the  particular 
subsections  are  justified  for  the 
following  reasons: 

(i)  From  subsection  (c)(3)  because 
accounting  for  each  disclosure  could 
result  in  the  release  of  properly 
classified  information  which  would 
compromise  the  national  defense  or 
disrupt  foreign  policy. 

(ii)  From  the  access  and  amendment 
provisions  of  subsection  (d)  because 
access  to  the  records  in  these  systems  of 
records  could  result  in  the  release  of 
properly  classified  information  which 
would  compromise  the  national  defense 
or  disrupt  foreign  policy.  Amendment  of 
either  of  these  series  of  records  would 
interfere  with  ongoing  investigations 
and  law  enforcement  or  national 
security  activities  and  impose  an 
impossible  administrative  burden  by 
requiring  investigations  to  be 
continuously  reinvestigated. 

(iii)  From  subsection  (e)(1)  because 
verification  of  the  accuracy  of  all 
information  to  the  records  could  result 
in  the  release  of  properly  classified 
information  which  would  compromise 
the  national  defense  or  disrupt  foreign 
poUcy.  «^ 

(iv)  From  subsection  (e)(4)  (G)  and  (H) 
because  these  systems  are  exempt  bom 
the  access  and  amendment  provisions  of 
subsection  (d)  pursuant  to  subsection 
(k)(l)  of  the  Privacy  Act. 

(b)(1)  The  following  system  of  records 
is  eligible  for  exemption  under  5  U.S.C. 
552a(k)(2)  because  it  contains 
investigatory  material  compiled  for  law 
enforcement  purposes  other  than 
material  within  the  scope  of  subsection 
(j)(2)  of  5  U.S.C.  552a.  However,  if  any 
individual  is  denied  any  right,  privilege 
or  benefit  that  he  would  otherwise  be 
entitled  by  Federal  law.  or  for  which  he 


would  otherwise  be  eligible,  as  a  result 
of  the  maintenance  of  such  material, 
such  material  will  be  provided  to  such 
individual,  except  to  die  extent  that  the 
disclosine  of  such  material  would  reveal 
the  identity  of  a  source  who  furnished 
information  to  the  Govenunent  under  an 
express  promise  that  the  identity  of  the 
source  would  be  held  in  confidence,  or 
prior  to  January  1,  1975,  under  an 
implied  promise  that  the  identity  of  the 
soiut%  would  be  held  in  confidence. 
Accordingly,  the  following  system  of 
records  is  exempt  from  subsections 
(c)(3).  (d).  (e)(1)  and  (e)(4)  (G)  and  (H). 
and  (f)  of  5  U.S.C.  552a: 

Investigative  Files  of  the  Inspector  General, 
NARA-23 

(2)  Exemptions  from  the  particular 
subsections  are  justified  for  the 
following  reasons: 

(i)  From  subsection  (c)(3)  because 
release  of  disclosure  accounting  could 
alert  the  subject  of  an  investigation  of  an 
actued  or  potential  criminal,  civil,  or 
regulatory  violation  to  the  existence  of 
the  investigation  and  the  fact  that  they 
are  subjects  of  the  investigation,  and 
reveal  investigative  interest  by  not  only 
the  Inspector  General  (OIG),  but  also  by 
the  recipient  agency.  Since  release  of 
such  information  to  the  subjects  of  an 
investigation  would  provide  them  with 
significant  information  concerning  the 
nature  of  the  investigation,  release  could 
result  in  the  destruction  of  documentary 
evidence,  improper  influencing  of 
witnesses,  endangerment  of  the  physical 
safety  of  confidential  sources,  witnesses, 
and  law  enforcement  personnel,  the 
fabrication  of  testimony,  flight  of  the 
subject  from  the  area,  and  other 
activities  that  could  impede  or 
compromise  the  investigation.  In 
addition,  accounting  for  each  disclosure 
could  result  in  the  release  of  properly 
classified  information  which  would 
compromise  the  national  defense  or 
disrupt  foreign  policy. 

(ii)  From  the  access  and  amendment 
provisions  of  subsection  (d)  because 
access  to  the  records  contained  in  this 
system  of  records  could  inform  the 
subject  of  an  investigation  of  an  actual 
or  potential  criminal,  civil,  or  regulatory 
violation,  of  the  existence  of  that 
investigation;  of  the  nature  and  scope  of 
the  information  and  evidence  obtained 
as  to  his  activities;  of  the  identity  of 
confidential  sources,  witnesses,  and  law 
enforcement  personnel,  and  of 
information  that  may  enable  the  subject 
to  avoid  detection  or  apprehension. 
These  factors  would  present  a  serious 
impediment  to  effective  law 
enforcement  where  they  prevent  the 
successful  completion  of  the 
investigation,  endanger  the  physical 


70348         Federal  Register /Vol.  63,  No.  244 /Monday,  December  21.  1998 /Rules  and  Regulations 


safety  of  confidential  sources,  writnesses, 
and  law  enforcement  personnel,  and/or 
lead  to  the  improper  influencing  of 
witnesses,  the  destruction  of  evidence, 
or  the  fabrication  of  testimony.  In 
addition,  granting  access  to  such 
information  could  disclose  seciuity- 
sensitive  or  confidential  business 
information  or  information  that  would 
constitute  an  unwarranted  invasion  of 
the  personal  privacy  of  third  parties. 
Amendment  of  the  records  would 
interfere  with  ongoing  investigations 
and  law  enforcement  activities  and 
impose  an  impossible  administrative 
burden  by  requiring  investigations  to  be 
continuously  reinvestigated. 

(iii)  From  subsection  (e)(1)  because 
the  application  of  this  provision  could 
impair  investigations  and  interfere  with 
the  law  enforcement  responsibilities  of 
the  OIG  for  the  following  reasons: 

(A)  It  is  not  possible  to  detect 
relevance  or  necessity  of  specific 
information  in  the  early  stages  of  a  civil, 
criminal  or  other  law  enforcement 
investigation,  case,  or  matter.  Relevance 
and  necessity  are  questions  of  judgment 
and  timing,  and  it  is  only  after  the 
information  is  evaluated  that  the 
relevance  and  necessity  of  such 
information  can  be  established. 

(B)  During  the  course  of  any 
investigation,  the  OIG  may  obtain 
information  concerning  acttial  or 
potential  violations  of  laws  other  than 
those  within  the  scope  of  its 
jurisdiction.  In  the  interest  of  efliective 
law  enforcement,  the  OIG  should  retain 
this  information,  as  it  may  aid  in 
establishing  patterns  of  inappropriate 
activity,  and  can  provide  valuable  leads 
for  Federal  and  other  law  enforcement 
agencies. 

(C)  In  interviewing  individuals  or 
obtaining  other  forms  of  evidence 
diuing  an  investigation,  information 
may  be  supplied  to  an  investigator 
which  relates  to  matters  incidental  to 
the  primary  purpose  of  the  investigation 
but  which  may  relate  also  to  matters 
imder  the  investigative  jurisdiction  of 
another  agency.  Such  information 
cannot  readily  be  segregated. 

(iv)  From  subsection  (e)(4)  (G)  and  (H) 
because  this  system  is  exempt  from  the 
access  and  amendment  provisions  of 
subsection  (d)  pursuant  to  subsection 
(k)(l)  and  (k)(2)  of  the  Privacy  Act. 

(v)  From  subsection  (f)  because  this 
system  is  exempt  from  the  access  and 
amendment  provisions  of  subsection  (d) 
pursuant  to  subsection  (k)(l)  and  (k)(2) 
of  the  Privacy  Act. 

(c)(1)  The  following  system  of  records 
is  eUgible  for  exemption  imder  5  U.S.C. 
552a(k)(5)  because  it  contains 
investigatory  material  compiled  solely 
for  the  purpose  of  determining 


suitability,  eligibility,  or  qualifications 
for  Federal  civilian  emplojrment, 
military  service.  Federal  contracts,  or 
access  to  classified  information,  but 
only  to  the  extent  that  the  disclosure  of 
such  material  would  reveal  the  identity 
of  a  source  who  furnished  information 
to  the  Government  imder  an  express 
promise  that  the  identity  of  the  soiuce 
would  be  held  in  confidence,  or,  prior 
to  January  1, 1975,  under  an  implied 
promise  that  the  identity  of  the  source 
would  be  held  in  confidence. 
Accordingly,  this  system  of  records  is 
exempt  bom  5  U.S.C.  552a(d)(l). 

Personnel  Security  Case  Files,  NARA-24 

(2)  Exemptions  from  the  particular 
subsection  is  justified  as  access  to 
records  in  the  system  would  reveal  the 
identity(ies)  of  the  source(s)  of 
information  collected  in  the  course  of  a 
background  investigation.  Such 
knowledge  might  be  harmful  to  the 
source  who  provided  the  information  as 
well  as  violate  the  explicit  or  implicit 
promise  of  confidentiality  made  to  the 
source  during  the  investigation. 
Disclosure  might  violate  the  privacy  of 
third  parties. 

Dated:  December  14. 1998. 
John  W.  Carlin. 
Archivist  of  the  United  States. 
(PR  Doc.  9»-33685  Filed  12-1S-98;  8:45  am] 
BILUNQ  CODE  7S1S-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[CA  152-0104a  FRL-6189-9] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  California  State 
Implementation  Plan  Revision;  Kern 
County  Air  Pollution  Control  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  on  revisions  to  the  California 
State  Implementation  Plan  (SIP).  The 
revisions  concern  rules  from  the  Kern 
County  Air  Pollution  Control  District 
(KCAPCD).  This  action  will  remove 
these  rules  from  the  Federally  approved 
SIP.  The  intended  effect  of  this  action  is 
to  remove  rules  from  the  SIP  that  are  no 
longer  in  effect  in  KCAPCD,  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act,  as  amended  in  1990 
(CAA  or  the  Act).  Thus,  EPA  is 
finalizing  the  removal  of  these  rules 
from  the  California  SIP  under  provisions 
of  the  CAA  regarding  EPA  action  on  SIP 


submittals,  SIPs  for  national  primary 
and  secondary  ambient  air  quality 
standards  and  plan  requirements  for 
nonattainment  areas. 
DATES:  This  rule  is  effective  on  February 
19. 1999,  without  further  notice,  imless 
EPA  receives  adverse  comments  by 
January  20, 1999.  If  EPA  receives  such 
comment,  then  it  will  publish  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  public  that  this  rule  will 
not  take  effect. 

ADDRESSES:  Comments  must  be 
submitted  to  Andrew  Steckel  at  the 
Region  IX  office  listed  below.  Copies  of 
these  rules,  along  with  EPA's  evaluation 
report  for  each  rule,  are  available  for 
public  inspection  at  EPA's  Region  IX 
office  during  normal  business  hours. 
Copies  of  the  submitted  requests  for 
rescission  are  also  available  for 
inspection  at  the  following  locations: 

Rulemaking  Office  (AIR-4),  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco.  CA  94105. 

Environmental  Protection  Agency,  Air 
Docket  (6102),  401  "M"  Street.  S.W.. 
Washington.  D.C.  20460. 

CaUfomia  Air  Resources  Board, 
Stationary  Source  Division.  Rule 
Evaluation  Section.  2020  "L"  Street, 
Sacramento.  CA  95814. 

Kern  Coimty  Air  Pollution  Control 
District.  2700  M  Street.  Suite  290. 
Bakersfield,  CA  93003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Vineyard,  Rulemaking  Office 
(AIR-4),  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street.  San 
Francisco.  CA  94105,  Telephone:  (415) 
744-1197. 

SUPPLEMENTARY  INFORMATION: 

I.  Applicability 

The  KCAPCD  rules  being  removed 
from  the  California  SIP  include:  Rule 
404,  Particulate  Matter  Concentration — 
Valley  Basin;  Rule  408,  Fuel  Burning 
Equipment— Valley  Basin,  Rule  411.1. 
Steam-enhanced  Crude  Oil  Production 
Well  Vents;  Rule  414.2.  Refinery  Process 
Vacuum  Producing  Devices  or  Systems; 
Rule  414.3.  Refinery  Process  Unit 
Turnaround;  and  Rule  414.4. 
Polystyrene  Foam  Manufacturing.  These 
rules  were  repealed  by  KCAPCD  on 
April  6. 1995.  and  submitted  by  the 
California  Air  Resources  Board  (CARB) 
to  EPA  on  May  25. 1995  for  removal 
from  the  SIP. 

II.  Background 

On  March  3, 1978,  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
imder  the  provisions  of  the  Clean  Air 
Act,  as  amended  in  1977  (1977  Act  or 
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ire-amended  Act),  that  included  the 
Jan  Joaquin  Valley  Area  which 
encompassed  the  following  eight  air 
pollution  control  districts  (APCDs): 
Fresno  County  APCD,  Kem  Coxmty 
jiPCD,'  Kings  County  APCD.  Madera 
dounty  APCD,  Merced  County  APCD. 
|3an  Joaquin  County  APCD,  Stanislaus 
f3ounty  APCD,  and  Tulare  County 
^CD.  See  43  FR  8964,  40  CFR  81.305. 
On  March  20, 1991,  the  San  Joaquin 
Valley  Unified  APCD  (SJVUAPCD)  was 
jf|)rmed.  The  SJVUAPCD  has  authority 
over  the  San  Joaquin  Valley  Air  Basin 
which  includes  all  of  the  above  eight 
unties  except  for  the  Southeast  Desert 
Basin  portion  of  Kem  County.  Thus, 

em  County  Air  Pollution  Control 
strict  still  exists,  but  only  has 
thority  over  the  Southeast  Desert  Air 

asin  portion  of  Kem  County. 
The  mles  being  addressed  in  this 
action  were  adopted  by  the  KCAPCD 
I^rior  to  the  formation  of  the  SJVUAPCD. 
These  mles  were  originally  adopted  to 
control  particulate  matter  emissions  in 
^e  San  Joaquin  Valley  Air  Basin, 
emissions  from  fuel  biuning  equipment 
ijn  the  San  Joaquin  Valley  Air  Basin,  and 
volatile  organic  compound  (VOC) 
amissions  from  steam-enhanced  crude 
( lil  production  well  vents,  refinery 
process  vacuum  producing  devices, 
refinery  process  unit  turnarounds,  and 
polystyrene  foam  manufacturing. 
However,  all  sources  subject  to  these 
lules  are  located  in  the  San  Joaquin 
Valley  Air  Basin  portion  of  Kem 
County,  and  therefore  are  under  the 
jurisdiction  of  SJVUAPCD,  where  these 
rules  remain  in  effect  imtil  the 
SJVUAPCD  adopts  a  replacement  mle. 
Oue  to  a  lack  of  sources  in  the  district, 
these  rules  were  rescinded  by  the 
KCAPCD  on  April  6, 1995,  and 
submitted  by  CARB  to  EPA  on  May  25, 
1995  for  removal  fi-om  the  KCAPCD 
portion  of  the  California  SIP. 

in.  EPA  Action 


The  KCAPCD  mles  that  are  being 
escinded  by  today's  action  are  listed 
)elow.  EPA  previously  approved  all 
hese  mles  into  the  CaUfomia  SIP: 

•  Rule  404,  Particulate  Matter 
:}oncentration — ^Valley  Basin,  submitted 
^ay  25, 1995. 

»  Rule  408,  Fuel  Binning 
Equipment — Valley  Basin,  submitted 
kfoy  25, 1995. 


•  Rule  411.1,  Steam-enhanced  Cmde 
Oil  Production  Well  Vents,  submitted 
May  25, 1995. 

•  Rule  414.2,  Refinery  Process 
Vacuum  Producing  Devices  or  Systems, 
submitted  May  25, 1995. 

•  Rule  414.3,  Refinery  Process  Unit 
Tumaroimd,  submitted  May  25, 1995. 

•  Rule  414.4,  Polystyrene  Foam 
Manufacturing,  submitted  May  25, 1995. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  enviromnental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

EPA  is  publishing  this  notice  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  Proposed 
Rules  section  of  this  Federal  Register 
pubUcation,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  this  SIP  revision 
should  adverse  comments  be  filed.  This 
mle  will  be  effective  Febmary  19, 1999, 
without  further  notice  unless  the 
Agency  receives  adverse  conunents  by 
January  20, 1999. 

If  EPA  receives  such  comments,  then 
EPA  will  publish  a  document 
withdravnng  this  final  mle  and 
informing  the  public  that  the  mle  will 
not  take  effect.  All  pubUc  comments 
received  will  then  be  addressed  in  a 
subsequent  final  mle  based  on  the 
proposed  mle.  The  EPA  will  not 
institute  a  second  comment  period.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  mle  will  be  effective 
on  February  19, 1999  and  no  further 
action  will  be  taken  on  the  proposed 
mle. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866,  entitled  "Regulatory  Planning 
and  Review." 


■  At  that  time,  Kem  County  included  portions  of 
nvo  air  basins:  the  San  Joaquin  Valley  Air  Basin  and 
:he  Southeast  Desert  Air  Basin.  The  San  Joaquin 
Galley  Air  Basin  portion  of  Kern  County  was 
designated  as  nonattainment,  and  the  Southeast 
Desert  Air  Basin  portion  of  Kem  County  was 
designated  as  unclassified.  See  40  CFR  81.305 
;i991). 


B.  Executive  Order  12875 

Under  E.O.  12875,  EP^  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  fimds  necessary  to  pay  the  direct 
compliance  costs  inciured  by  those 
governments.  If  the  mandate  is 


unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  state,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  vmtten 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

Today's  mle  does  not  create  a 
mandate  on  state,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  mle. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23.  1997), 
applies  to  any  mle  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  plaimed  mle  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  mle  is  not  subject  to  E.O.  13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

D.  Executive  Order  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  affects  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  fimds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded.  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  mle,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
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of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3fb)  of  E.O.  13084  do  not  apply 
to  this  rale. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  aheady 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246.  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

F.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
milhon  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 


and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
imder  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubhcation  of  the  rule  in 
the  Federal  Re^ster.  This  rule  is  not  a 
"major"  rule  as  defined  by  5  U.S.C. 
804(2). 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  19, 
1999.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Volatile  organic  compoimds. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1982. 


Dated:  November  9, 1998. 
Felicia  Marcus, 
Regional  Administrator.  Region  IX. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 


PART  52  [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Subpart  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(24)(vii)(E), 
(c)(52)(i)(C),  (c)(67)(iii)(C),  (c)(75)(iii), 
(c)(101)(ii)(F),  and  (c)(140)(ii)(B)  to  read 
as  follows: 

§52.220    Identification  of  Plan. 

*        *        •        *        • 

(C)  *  *  * 

(24)  *  *  * 

(vii)  *  *  * 

(E)  Previously  approved  on  August 
22. 1977  and  now  deleted  with 
replacement  Rule  404  (valley  basin 
only). 
***** 

(52)  *  •  * 

(i)  *  *  * 

(C)  Previously  approved  on  August 
21. 1981  and  now  deleted  without 
replacement  Rule  414.2  (valley  basin 
only). 
***** 

(67)  *  *  * 

(iii)  •  *  • 

(C)  Previously  approved  on  July  8, 
1982  and  now  deleted  without 
replacement  Rule  411.1  (valley  basin 
only). 
***** 

(75)  *  *  * 

(iii)  Previously  approved  on  August 
21, 1981  and  now  deleted  without 
replacement  Rule  414.3  (valley  basin 
only). 
***** 

(101)  *  *  • 

(ii)  *  *  * 

(F)  Previously  approved  on  October 
11, 1983  and  now  deleted  without 
replacement  Rule  414.4  (valley  basin 
only). 
*        *        •        •        • 

(140) *  *  * 

(ii)  *  *  • 

(B)  Previously  approved  on  May  3, 
1994  and  now  deleted  without 
replacement  Rule  408  (valley  basin 
only). 
***** 

(PR  Doc.  98-33735  Filed  12-18-98;  8:45  am] 
BHJJNG  CODE  a6M-ae-p 
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>EPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

>0CFRPart648 
|.D.121598q 

Hsheries  of  the  Northeastern  United 
States;  Summer  Fiounder,  Scup  and 
Biadc  Sea  Bass  Fisheries:  Summer 
Flounder  Commercial  Quota  Transfer 
'rom  North  Carolina  to  Virginia 

(AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration.  (NOAA), 

Commerce. 

action:  Commercial  quota  transfer. 


SUMMARY:  NMFS  announces  that  the 
State  of  North  Carolina  is  transferring 
5,500  lb  (2.495  kg)  of  summer  flounder 
quota  to  the  Commonwealth  of  Virginia. 
NMFS  adjusted  the  quotas  and 
announces  the  revised  commercial 
quota  for  each  state  involved. 
DATES:  Effective  December  16, 1998 
through  December  31, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
H.  Jones,  Fishery  PoUcy  Analyst,  (978) 
281-9273. 

SUPPLEMENTARY  INFORMATION: 
Regulations  governing  the  summer 
flounder  fishery  are  found  at  50  CFR 
part  648.  The  regulations  require  annual 
specification  of  a  commercial  quota  that 
is  apportioned  among  the  coastal  states 
from  Maine  through  North  Carolina.  The 
process  to  set  the  annual  commercial 
quota  and  the  percent  allocated  to  each 
state  are  described  in  §  648.100. 

The  initial  total  commercial  quota  for 
siunmer  flounder  for  the  1998  calendar 
year  was  set  equal  to  11,105,636  lb 
(5,037,432  kg)  (62  FR  66304.  December 


18. 1997).  Section  648.100(e)(4) 
stipulates  that  any  overages  of 
commercial  quota  landed  in  any  state  be 
deducted  from  that  state's  annual  quota 
for  the  following  year.  In  calendar  year 
1997,  a  total  of  2,305,985  lb  (1,045,977 
kg)  were  landed  in  Virginia,  creating  an 
11.192  lb  (5.077  kg)  overage  that  was 
deducted  from  the  amoimt  allocated  for 
landings  in  the  State  during  1998  (63  FR 
23227,  April  28. 1998).  The  resulting 
quota  for  Virginia  is  2,357,377  lb 
(1,069,288  kg).  In  the  calendar  year 
1997,  a  total  of  1,673,345  lb  (759,017  kg) 
were  landed  in  North  Carolina,  creating 
a  399,740  lb  (181,319  kg)  overage  that 
was  deducted  bora  the  amount 
allocated  for  landings  in  the  State 
during  1998  (63  FR  23227,  April  28, 
1998).  The  resulting  quota  for  North 
CaroUna  was  2,649,849  lb  (1,201,951 
kg).  Effective  October  1998.  an 
additional  adjustment  was  made  to  the 
North  Carolina  quota  to  comply  with  a 
Court  Order  setting  aside  the  1997 
overage,  resulting  in  a  quota  of 
3,049,589  lb  (1,383,270  kg)  (63  FR 
56867,  October  23, 1998). 

The  final  rule  implementing 
Amendment  5  to  the  FMP  was 
published  December  17, 1993 
(58  FR  65936),  and  allows  two  or  more 
states,  imder  mutual  agreement  and 
with  the  concurrence  of  the 
Administrator,  Northeast  Region, 
NMFS,  (Regional  Administrator)  to 
transfer  or  combine  summer  floimder 
commercial  quota.  The  Regional 
Administrator  is  required  to  consider 
the  criteria  set  forth  in  §  648.100(e)(1)  in 
the  evaluation  of  requests  for  quota 
transfers  or  combinations. 

North  Carolina  has  agreed  to  transfer 
5.500  lb  (2.495  kg)  of  its  commercial 
quota  to  Virginia.  The  Regional 
Administrator  has  determined  that  the 
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criteria  set  forth  in  §  648.100(e)(1)  have 
been  met.  and  publishes  this 
notification  of  quota  transfer.  The 
revised  quotas  for  the  calendar  year 
1998  are:  Virginia.  2.362.877  lb 
(1.071,801  kg);  and  North  Carolina, 
3,044,089  lb  (1.380,799  kg). 

This  action  does  not  alter  any  of  the 
conclusions  reached  in  the 
environmental  impact  statement 
prepared  for  Amendment  2  to  the 
fishery  management  plan  regarding  the 
effects  of  summer  floimder  fishing 
activity  on  the  human  environment. 
Amendment  2  established  procedures 
for  setting  an  annual  coastwide 
commercial  quota  for  summer  flounder 
and  a  formula  for  determining 
commercial  quotas  for  each  state.  The 
quota  transfer  provision  was  established 
by  Amendment  5  to  the  FMP  and  the 
enviroiunental  assessment  prepared  for 
Amendment  5  found  that  the  action  had 
no  significant  impact  on  the 
environment.  Under  section 
6.02b.3(b)(i)(aa)  of  NOAA 
Administrative  Order  216-6.  this  action 
is  categorically  excluded  from  the 
requirement  to  prepare  additional 
environmental  analyses.  This  is  a 
routine  administrative  action  that 
reallocates  commercial  quota  within  the 
scope  of  previously  published 
environmental  analyses. 

Classification 

This  action  is  taken  under  50  CFR  part  648 
and  is  exempt  from  review  under  E.0. 12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  December  16, 1998. 
Gary  C  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
(FR  Doc.  98-33734  Filed  12-16-98;  3:31  pm] 
MLUNG  CODE  W10-22-F 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  98-ANE-31^0] 
RIN  2120-AA64 

Airworthiness  Directives;  Pratt  & 
Whitney  JT9D  Series  Turtwfan  Engines 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Pratt  &  Whitney  (PW)  JT9D 
series  turbofan  engines.  This  proposal 
would  require  initial  and  repetitive  in- 
shop  eddy  current  and  on-wing 
ultrasonic  inspections  of  the 
Combustion  Chamber  Outer  Casing 
(CCOC)  forward  flange  (L  flange)  fillet 
radius  for  cracking,  and  replacing 
cracked  L  flanges  with  serviceable  parts. 
Replacement  with  an  improved  L  flange 
constitutes  terminating  action  to  the 
repetitive  inspections.  This  proposal  is 
prompted  by  reports  of  CCOC  rupture 
due  to  cracking  in  the  L  flange  fillet 
radius.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
CCOC  rupture  due  to  cracking,  which 
could  result  in  an  imcontained  engine 
failure  and  damage  to  the  aircraft. 
DATES:  Comments  must  be  received  by 
February  19,  1999. 
ADDRESSES:  Submit  comments  in 
triphcate  to  the  Federal  Aviation 
Administration  (FAA).  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-ANE- 
31-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  "9-ad- 
engineprop@faa.gov".  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line.  Comments 
may  be  inspected  at  this  location 
between  8:00  a.m.  and  4:30  p.m.. 


Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Pratt  &  Whitney,  400  Main  St..  East 
Hartford,  CT  06108;  telephone  (860) 
565-6600,  fax  (860)  565-4503.  This 
information  may  be  examined  at  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel.  12  New  England 
Executive  Park,  Burlington,  MA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  White,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA.  Engine 
and  Propeller  Directorate.  12  New 
England  Executive  Park.  Burlington.  MA 
01803-5299;  telephone  (781) 238-7128, 
fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
UTitten  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-ANE-31-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region.  Office  of  the 


Regional  Counsel,  Attention:  Rules 
Docket  No.  98-ANE-31-AD.  12  New 
England  Executive  Park.  Burlington,  MA 
01803-5299. 

Discussion 

The  Federal  Aviation  Administration 
(FAA)  has  received  seven  reports  of 
combustion  chamber  outer  casing 
(CCOC)  cracking  in  revenue  service  on 
certain  Pratt  &  Whitney  (PW)  JT9D 
series  turbofan  engines.  The 
investigation  revealed  that  the  first 
failure  was  associated  with  an  under- 
minimum  radius  at  the  forward  flange 
("L"  flange)  fillet.  A  fleet-wide 
inspection  campaign  found  no  other 
discrepant  CCOCs.  Six  subsequent 
forward  flange  cracks  were  found  to 
have  initiated  and  propagated  in  low 
cycle  fatigue  (LCF);  3  of  these  cracks 
transitioned  to  rapid  tensile  failure 
during  takeoff,  resulting  in  aborted 
takeoffs.  stalls,  inflight  engine 
shutdowns  or  metal  in  the  tailpipe.  The 
FAA  determined  that  these  failures  were 
not  special  cases,  but  were  associated 
with  the  design  of  this  part  operated  in 
this  application.  All  reports  of  large 
cracking  have  been  found  to  have 
initiated  at  the  4:00  position.  This 
condition,  if  not  corrected,  could  result 
in  CCOC  rupture  due  to  cracking,  which 
could  result  in  an  uncontained  engine 
failure  and  damage  to  the  aircraft. 

The  FAA  has  reviewed  and  approved    ■ 
the  technical  contents  of  PW  Alert 
Service  Bulletin  (ASB)  No.  A6343 
Revision  1,  dated  October  8, 1998,  that 
describes  procedures  for  initial  and 
repetitive  on-wing  ultrasonic 
inspections  of  CCOC  L  flange  fillet 
radius  for  cracking;  JT9D  Engine  Manual 
(Part  Number  P/N  646028,  P/N  770407, 
P/N  770408.  as  appropriate)  Revision 
No.  104  (or  Temporary  Revision  No.  72- 
6517.  Temporary  Revision  No.  72-6334, 
or  Temporary  Revision  No.  72-6206, 
which  were  superseded  by  manual 
Revision  No.  104),  that  describes 
procedures  for  in-shop  eddy  current 
inspections  of  the  L  flange;  and  PW  SB 
No.  4482.  Revision  1,  dated  July  8. 1976, 
that  describes  procedures  for 
installation  of  replacement  L  flanges. 
Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  initial  and  repetitive  in-shop 
and  on-wing  inspections  of  the  CCOC  L 
flange  fillet  radius  for  cracking,  and 
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replacement  of  cracked  L  flanges  with 
serviceable  parts.  Installation  of  an 
improved  L  flange  constitutes 
terminating  action  to  the  repetitive 
inspections.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  documents 
described  previously. 

There  are  approximately  950  engines 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  500 
engines  installed  on  aircraft  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  2  work  hours  to  perform 
the  inspection  and  45.4  work  hours  per 
engine  to  replace  the  forward  flange  if 
cracked,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  cost  approximately  $6,376  per 
engine.  Based  on  current  usage  rates, 
eadi  engine  should  undergo 
approximately  1  inspection  per  year.  To 
date,  approximately  4%  of  cases  have 
been  found  with  cracking.  Based  on 
these  figures,  the  total  annual  cost 
impact  of  the  proposed  on  U.S. 
operators  is  estimated  to  be  $242,000. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  EKDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 


\ 


39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Pratt  k  Whitney:  Docket  No.  98-ANE-31- 
AD. 

Applicability:  Pratt  &  Whitney  (PW)  JTQD- 
3A.  -7.  -7H,  7A.  -7 AH,  -7F,  -7J.  -20,  and 
-20)  series  turbofan  engines,  with 
Combustion  Chamber  Outer  Casing  (OCOC), 
part  numbers  (P/Ns)  644801,  693294.  709016. 
729237.  729238,  and  729239.  installed.  These 
engines  are  installed  on  but  not  limited  to 
certain  models  of  Boeing  747,  Airbus  A300, 
and  McDonnell  Douglas  DC-10  series 
aircraft. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (g) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and.  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

CompHance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  CCOC  rupture  due  to  cracking, 
which  could  result  in  an  uncontained  engine 
failure  and  damage  to  the  aircraft, 
accomplish  the  following: 

(a)  Perform  initial  on-wing  ultrasonic 
inspections  of  the  CCOC  forward  flange  (L 
flange)  fillet  radius  for  cracking  in 
accordance  with  PW  Alert  Service  Bulletin 
(ASB)  No.  A6343  Revision  1,  dated  October 
8, 1998,  as  follows: 

(1)  For  engines  that  have  not  had  the  L 
Flange  fillet  radius  eddy  current  inspected 
using  the  JT9D  Engine  Manual  (P/N  646028, 
P/N  770407,  P/N  770408,  as  appropriate) 
Revision  No.  104;  or  Temporary  Revision  No. 
72-6517,  Temporary  Revision  No.  72-6334, 
or  Temporary  Revision  No.  72-6206,  all  of 
which  were  superseded  by  manual  Revision 
No.  104;  at  the  last  shop  visit,  inspect  within 
250  cycles  in  service  (CIS)  after  the  effective 
date  of  this  AD,  or  the  next  shop  visit, 
whichever  occurs  first. 

(2)  For  engines  that  did  have  the  L  Flange 
fillet  radius  eddy  current  inspected  using  the 
)T9D  Engine  Manual  (P/N  646028,  P/N 
770407,  P/N  770408.  as  appropriate)  Revision 
No.  104;  or  Temporary  Revision  No.  72-6517, 
Temporary  Revision  No.  72-6334,  or 


Temporary  Revision  No.  726206.  all  of  which 
were  superseded  by  manual  Revision  No. 
104:  at  the  last  shop  visit,  inspect  within 
2,000  CIS,  or  the  next  shop  visit  after  the 
effective  date  of  this  AD,  whichever  occurs 
first. 

(b)  Thereafter,  ultrasonically  inspect  on- 
wing  at  intervals  not  to  exceed  500  CIS  since 
last  on-wing  inspection  in  accordance  with 
PW  Alert  Service  Bulletin  (ASB)  No.  A6343 
Revision  1,  dated  October  8, 1998,  or  2000 
cycles  in  service(QS)  since  last  in-shop  EQ 
inspection,  whichever  occurs  later. 

(c)  If  a  crack  is  found  during  on-wing 
inspection,  remove  the  part  from  service,  and 
replace  with  a  serviceable  part  as  follows: 

(1)  For  cracks  found  to  be  over  the 
inspection  threshold  limit,  but  less  than  2 
inches,  remove  within  5  OS. 

(2)  For  cracks  found  to  be  over  the 
inspection  threshold  limit  and  equal  to  or 
greater  than  2  inches,  remove  prior  to  further 
flight. 

(d)  If  a  crack  in  the  L  flange  fillet  radius 
of  the  CCOC  is  found  during  in-shop 
inspection,  remove  the  CCOC  and  replace 
with  a  serviceable  part,  or  replace  the  flange 
in  accordance  with  PW  SB  No.  4482, 
Revision  1,  dated  )uly  8. 1976.  Installation  of 
an  improved  L  flange  in  accordance  with  this 
SB  constitutes  terminating  action  to  the 
repetitive  inspection  requirements  of  this 
AD. 

(e)  Inspect  the  CCOC  L  flange  fillet  radius 
during  every  CCOC  shop  visit  in  accordance 
)T9D  Engine  Manual  (P/N  646028,  P/N 
770407,  P/N  770408.  as  appropriate)  Revision 
No.  104  (or  Temporary  Revision  No.  72- 
6517.  Temporary  Revision  No.  72-6334.  or 
Temporary  Revision  No.  72-6206,  which 
were  superseded  by  manual  Revision  No. 
104);  that  details  eddy  current  inspection 
procedures  for  the  L  flange  fillet  radius. 

(f)  For  the  purpose  of  this  AD,  a  shop  visit 
is  defined  as  anytime  the  L  flange  is 
separated  in  the  process  of  performing  engine 
repair. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  Operators  shall  submit 
their  request  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note  2:  Information  concen-'ng  the 
existence  of  approved  alternaave  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
December  IS.  1998. 
David  A.  Do%«mey, 

Assistant  Manager.  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  98-33747  Filed  12.-18-98;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 
[REG-105964-M] 
RtN  1545-AW30 

Intercompany  Obligations 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasiuy. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  contains  a 
proposed  regulation  that  clarifies  the 
treatment  of  the  transfer  or 
extinguishment  of  rights  under  an 
intercompany  obUgation.  The  existing 
regulation  has  caused  uncertainty 
concerning  the  tax  treatment  of  such 
transactions.  The  proposed  regulation 
affects  corporations  that  are  members  of 
consolidated  groups,  their  subsidiaries, 
and  their  shareholders. 
DATES:  Comments  and  requests  for  a 
pubhc  hearing  must  be  received  by 
March  22,  1999. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (REG-1 05964-98), 
room  5228,  Internal  Revenue  Service, 
POB  7604,  Ben  Franklin  Station, 
Washington,  DC  20044.  Submissions 
may  be  hand  deUvered  Monday  through 
Friday  between  the  hours  of  8  a.m.  and 
5  p.m.  to  CC:DOM:CORP:R  (REG- 
105964-98),  Courier's  Desk,  Internal 
Revenue  Service,  1111  Constitution 
Avenue,  NW.,  Washington,  DC. 
Alternatively,  taxpayers  may  submit 
comments  electronically  via  the  Internet 
by  selecting  the  "Tax  Regs"  option  on 
the  IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http.7/www.irs.ustreas.gov/prod/ 
tax — ^_regs/comments.html. 
FOR  FURTHER  INFORMATJON  CONTACT: 
Concerning  the  proposed  regulation, 
Theresa  A.  Abell,  (202)  622-7790; 
concerning  submissions  of  comments, 
LaNita  Van  Dyke.  (202)  622-7180  (not 
toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  proposed 
amendments  to  §  1.1502-13{g)  of  the 
Income  Tax  Regulations.  Section 
1.1502-13(g)  prescribes  rules  relating  to 
the  treatment  of  the  transfer  or 
extinguishment  of  rights  under  an 
intercompany  obligation.  An 
intercompany  obligation  is  generally 
defined  as  an  obUgation  between 
members  of  a  consolidated  group,  but 
only  for  the  period  during  which  both 
parties  are  members  of  the  group.  The 
current  regulation  provides  that  if  a 


member  of  a  consolidated  group  realizes 
an  amount  (other  than  zero)  of  income, 
gain,  deduction,  or  loss  upon  the 
transfer  or  extinguishment  of  all  or  part 
of  its  remaining  rights  or  obUgations 
under  an  intercompany  obligation,  the 
obligation  is  treated  as  satisfied  (and  the 
transferor's  basis  in  the  property 
received  is  adjusted  to  reflect  the 
satisfaction  amount)  and,  if  the 
obUgation  remains  outstanding,  it  is 
treated  as  reissued  as  a  new  obligation. 

The  current  regulation  is,  however, 
ambiguous  regarding  the  form  of  the 
recast  transaction,  i.e.,  the  deemed 
transaction  that  encompasses  the 
satisfaction,  reissuance,  and  actual 
transaction.  Under  one  interpretation  of 
the  regulation,  there  is  a  potential  that 
the  form  of  the  recast  jeopardizes  the 
tax-fiee  treatment  of  common  corporate 
restructuring  transactions.  While  it  is 
not  clear  the  regulation  produces  such 
consequences,  the  IRS  and  Treasury 
believe  that  any  such  consequences 
would  be  inappropriate  and 
unnecessary  to  achieve  the  objectives  of 
the  regulation.  Accordingly,  the  IRS  and 
Treasury  propose  to  amend  the 
regulation  as  described  below. 

Explanation  of  Provisions 

The  existing  regulation  does  not  apply 
to  transactions  in  which  the  amount  of 
income,  gain,  deduction,  or  loss  reaUzed 
is  zero.  This  rule  was  intended  to  avoid 
application  of  the  regulation  to 
transactions  in  which  preservation  of 
gain  or  loss  location,  an  objective  of 
§  1.1502-13(g),  would  not  be  at  issue. 
However,  the  determination  of  whether 
the  amount  of  income,  gain,  deduction, 
or  loss  realized  is  zero  might  depend  on 
the  fair  market  value  of  property 
received  in  an  exchange.  The  difficulty 
and  manipulability  of  that  valuation  is 
a  reason  for  the  enactment  of  certain 
provisions  of  the  original  issue  discount 
(OID)  rules,  particularly  section  1274. 
To  the  extent  that  taxpayers  were  able 
to  avoid  the  deemed  satisfaction  and 
reissuance  rule  by  inaccurately 
maintaining  that  the  amount  of  income, 
gain,  deduction,  or  loss  realized  is  zero, 
taxpayers  could  avoid  those  OID  rules 
and  could  inappropriately  shift  gain  or 
loss  among  members.  The  IRS  and 
Treasury  have  concluded  that  the  better 
and  more  administrable  approach  is  not 
to  condition  the  application  of  the 
regulation  on  a  realization  of  some 
amount  of  income,  gain,  deduction,  or 
loss  other  than  zero.  Accordingly,  the 
regulation  as  proposed  will  apply  to  all 
transactions  in  which  any  amount  is 
realized  due  to  the  transfer  or 
extinguishment  of  rights  in  an 
intercompany  obligation. 


The  IRS  and  Treasury  believe  the 
exception  fit)m  the  operation  of  this 
provision  for  transactions  that  will  not 
have  a  significant  effect  on  any  person's 
Federal  income  tax  UabiUty  for  any  year 
is  unclear  in  its  application  and  scope. 
Further,  the  exception  offers  little,  if 
any,  relief  from  the  requirements  of  the 
provision.  Accordingly,  the  exception  is 
eUminated  from  the  regulation. 

The  proposed  regulation  clarifies  the 
form  and  timing  of  the  recast  applied  to 
transactions  subject  to  the  regulation.  In 
particular,  it  clarifies  that  the  deemed 
satisfaction  proceeds  (rather  than  the 
obligation)  are  treated  as  transferred  by 
the  initial  creditor  in  the  actual 
transaction  and  then  advanced  by  the 
transferee  to  the  debtor  in  the  deemed 
reissuance  of  the  obligation.  The 
proposed  regulation  includes  an 
example  to  illustrate  clearly  the 
mechanics  of  the  proposed  regulation.  It 
also  includes  certain  conforming 
adjustments. 

The  proposed  regulation  retains  the 
rule  that  the  deemed  satisfaction  and 
reissuance  amounts  are  determined 
under  the  principles  of  the  OID 
provisions  if  the  debt  is  transferred  for 
property.  The  IRS  and  Treasury 
recognize  that  an  alternate  rule 
providing  for  a  fair  market  value 
determination  of  the  deemed 
satisfaction  and  reissuance  amounts 
might  (in  theory)  more  accurately 
preserve  location  of  economic  gain  or 
loss.  In  such  an  alternate  regime, 
however,  the  inherent  difficulty  of 
valuing  intercompany  obligations  would 
prove  burdensome  to  both  taxpayers 
and  the  IRS  and  may  provide  significant 
potential  for  abuse  when  member 
obligations  are  transferred.  Certain 
provisions  of  the  OID  rules  are  intended 
to  address  the  difficulty  and 
manipulabiUty  of  this  valuation.  Other 
developments  in  the  tax  law  have 
recognized  that  issue  price,  as 
determined  under  the  OID  rules,  is  the 
surrogate  for  fair  market  value  in  the 
case  of  a  debt  obligation.  For  example, 
§  1.1 001 -1(g)  provides  that  issue  price  is 
used  in  determining  the  amount 
reaUzed  from  the  receipt  of  a  debt 
instrument. 

For  these  reasons,  and  consistent  with 
the  objective  of  promoting  single  entity 
treatment  of  the  group,  the  IRS  and 
Treasury  continue  to  believe  that  the 
use  of  the  OID  provisions  is  appropriate 
and  desirable  in  determining  the 
deemed  satisfaction  amount  and  the 
amount  for  which  the  obUgation  is 
deemed  reissued.  Accordingly,  the 
regulation  as  proposed  continues  to  use 
the  OID  provisions  to  determine  both 
the  amount  repaid  in  the  deemed 
satisfaction  and  the  issue  price  of  the 
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reissued  obligation  in  cases  involving 
Ihe  exchange  of  an  intercompany 
obligation  for  cash  or  property. 

In  addition,  the  proposed  regulation 
clarifies  that  the  term  "conversion" 
includes  only  conversions  pursuant  to 
the  terms  of  the  instrument. 

Proposed  Effective  Date 

The  regulation  is  proposed  to  be 
effective  on  the  date  that  the  final 
regulation  is  published  in  the  Federal 
Register.  For  purposes  of  determining 
the  tax  treatment  of  transactions 
undertaken  prior  to  such  effective  date, 
taxpayers  may  rely  on  the  form  and 
timing  of  the  recast  transaction,  as 
clarified  by  these  proposed  regulations. 
No  inference  is  intended,  however,  as  to 
the  correct  interpretation  of  the  existing 
regulation. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  is  hereby 
certified  that  these  regulations  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
This  certification  is  based  on  the  fact 
that  these  regulations  principally  affect 
corporations  filing  consolidated  Federal 
income  tax  returns.  Available  data 
indicates  that  many  consolidated  return 
filers  are  large  companies  (not  small 
businesses).  Therefore,  a  Regulatory 
Flexibility  Analysis  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  this  proposed  regulation  is 
adopted  as  a  final  regulation, 
consideration  will  be  given  to  any 
written  comments  (preferably  a  signed 
original  and  eight  copies)  that  are  timely 
submitted  to  the  IRS.  All  comments  will 
be  available  for  public  inspection  and 
copying.  A  public  hearing  may  be 
scheduled  if  requested  in  writing  by  any 
person  that  timely  submits  written 
comments.  If  a  public  hearing  is 
scheduled,  notice  of  the  date,  time,  and 
place  of  the  hearing  will  be  published 
in  the  Federal  Register. 

Drafting  information.  The  principal 
author  of  this  regulation  is  Theresa  A. 
Abell  of  the  Office  of  Assistant  Chief 
Counsel  (Corporate),  IRS.  However, 
other  personnel  from  the  IRS  and 


Treasury  Department  participated  in  its 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  •  *  * 

Section  1.1502-13  also  issued  under 
26  U.S.C.  1502. 

Par.  2.  Section  1.1502-13  is  amended 
by: 

1.  Revising  paragraphs  {g)(3)(i)(A). 
(g)(3)(i){B){3).  (g)(3)(ii)(A).  and  (g)(3)(iii). 
and  removing  paragraph  (g)(3)(i)(B)(4). 

2.  Revising  paragraph  (g)(4)(i)(B). 

3.  Amending  paragraph  (g)(5)  by: 

a.  Removing  the  language  "Example 
2"  in  each  place  it  appears  in 
paragraphs  (d).  (e)  and  (f)  of  Example  2 
and  adding  "Example  3"  in  its  place. 

b.  Removing  the  language  "Example 
3"  in  each  place  it  appears  in 
paragraphs  (c)  and  (d)  of  Example  3  and 
adding  "Example  4"  in  its  place. 

c.  Removing  the  language  "Example 
5"  in  each  place  it  appears  in  paragraph 
(c)  of  Example  5  and  adding  "Example 
6"  in  its  place. 

d.  Redesignating  Examples  2.  3. 4  and 
5  as  Examples  3.  4,  5  and  6  and  adding 
a  new  Example  2. 

The  revisions  and  additions  read  as 
follows: 

§1.1502-13    Intercompany  transactions. 

•        *        *        •        • 

(g)  *  •   *  ■ 

(3)  Deemed  satisfaction  ana 

reissuance  of  intercompany  obligations 
(i)  Application — (A)  In  general.  If  a 
member  realizes  an  amount  from  the 
assigrunent  or  extinguishment  of  all  or 
part  of  its  remaining  rights  or 
obligations  under  an  intercompany 
obligation,  the  intercompany  obligation 
is  treated  for  all  Federal  income  tax 
purposes  as  satisfied  under  paragraph 
(g)(3)(ii)  of  this  section  and.  if  it  remains 
outstanding  (either  as  an  intercompany 
obligation  or  a  nonintercompany 
obligation),  reissued  under  paragraph 
(g)(3)(iii)  of  this  section.  Similar 
principles  apply  under  this  paragraph 
(g)(3)  if  a  member  realizes  an  amount, 
directly  or  indirectly,  from  a  comparable 
transaction  (for  example,  a  marking-to- 
market  of  an  obligation  or  a  bad  debt 
deduction),  or  if  an  intercompany 


obligation  becomes  an  obligation  that  is 
not  an  intercompany  obligation. 
(B)"  *  * 

(3)  The  amount  realized  is  from  the 
conversion  of  an  obligation  (under  the 
terms  of  the  instrument)  into  stock  of 
the  obligor. 

(ii)  Satisfaction — (A)  General  rule.  Ift* 
creditor  member  sells  an  intercompany 
debt  for  cash,  the  debt  is  treated  as 
satisfied  by  the  debtor  immediately 
before  the  sale  for  an  amount  equal  to 
the  amount  of  the  cash.  If  the  debt  is 
transferred  for  property,  the  debt  is 
treated  as  satisfied  immediately  before 
the  transaction  for  an  amount  equal  tn 
the  issue  price  (determined  under 
section  1273  or  section  1 274)  of  a  new 
debt  issued  on  the  date  of  the 
transaction,  with  identical  terms,  for 
such  property.  If  this  paragraph  (g)(3) 
applies  because  the  debtor  or  creditor 
becomes  a  nonmember,  the  debt  is 
treated  as  satisfied  for  cash  in  an 
amount  equal  to  its  fair  market  value 
immediately  before  the  debtor  or 
creditor  becomes  a  nonmember.  If  ihe 
debt  is  transferred  for  cash  or  properly, 
the  proceeds  of  the  deemed  satisfaction 
are  treated  as  transferred  by  the  credilo'^ 
to  the  transferee  of  the  '.ebt  in  exchangv 
for  the  cash  or  property  Similar 
principles  apply  to  other  transactions 
and  to  transactions  involving 
intercompany  obligations  other  than 
debt.  For  example,  if  a  corporation 
assumes  the  debtor's  liability  in 
exchange  for  property  of  the  debtor,  the 
debt  is  treated  as  satisfied  for  an  amount 
equal  to  the  issue  price  (determined 
under  section  1273  or  section  1274)  of 
a  new  debt  issued  on  the  date  of  the 
transaction,  with  identical  terms,  for 
such  property.  If.  in  a  transaction  to 
which  this  paragraph  (g)(3)  applies.  thL 
obligation  is  extinguished,  including  iii 
a  transaction  in  which  the  creditor  and 
debtor  become  the  same  entity,  the 
obligation  is  treated  as  satisfied  for  an 
amount  equal  to  the  issue  price 
(determined  under  section  1273  or 
section  1274)  of  a  new  debt  issued  on 
the  date  of  the  transaction,  with 
identical  terms,  to  a  third  party,  for 
property  that  is  not  publicly  traded. 
*        •        «        •        • 

(iii)  Reissuance.  If  an  intercompany 
debt  is  transferred  for  cash  or  property, 
it  is  treated  as  a  new  debt  (with  a  new 
holding  period  but  otherwise  identical 
terms)  issued  to  the  transferee  in 
exchange  for  the  proceeds  of  the 
deemed  satisfaction  as  determined 
under  paragraph  (g)(3)(ii)  of  this  section 
If  this  paragraph  {g)(3)  applies  because 
the  debtor  or  creditor  becomes  a 
nonmember.  the  debt  is  treated  as  a  new 
debt  (with  a  new  holding  period  but 


70356 


Federal  Register/ Vol.  63,  No.  244 /Monday.  December  21.  1998 /Proposed  Rules 


otherwise  identical  terms)  issued  to  the 
creditor  for  the  deemed  satisfaction 
proceeds.  Similar  principles  apply  to 
other  transactions  and  to  transactions 
involving  intercompany  obligations 
other  than  debt. 

•  *        »        *       .  • 

(4)*   *   • 

(0*   *   * 

(B)  Exception.  This  paragraph  (g)(4) 
does  not  apply  to  an  obligation  if  the 
obligation  becomes  an  intercompany 
obligation  by  reason  of  an  event 
described  in  §  1.108-2(e)  (exceptions  to 
the  application  of  section  108(e)(4)). 

•  *        »        •        * 

(5)  Examples. 

•  •        *        *        * 

Example  2.  Nonrecognition  transactions, 
(a)  Facts.  On  January  1  of  Year  1.  B  borrows 
$100  from  S  in  return  for  B's  note  providing 
for  $10  of  interest  annually  at  the  end  of  each 
year,  and  repayment  of  $100  at  the  end  of 
Year  5.  B  fully  performs  its  obligations  with 
the  same  tax  consequences  as  described  in 
paragraph  (a)  of  Example  1.  At  the  end  of 
Year  3.  S  transfers  the  note  to  a  newly  formed 
subsidiary,  Newco.  in  exchange  for  Newco 
stock.  Section  351  applies  to  the  exchange. 
The  interest  is  adequate  stated  interest  within 
the  meaning  of  section  1274(c)(2) 
(determined  on  the  date  of  the  transfer). 
Neither  B's  note  nor  Newco's  stock  is 
publicly  traded. 

(b)  Deemed  satisfaction  and  reissuance  of 
note.  Under  paragraph  (g)(3)(ii)  of  this 
section,  B's  note  is  treated  as  satisfied  for 
$100  (the  issue  price  of  the  reissued  note, 
determined  under  section  1273(b)(4)) 
immediately  before  S's  transfer  of  the  note  to 
Newco.  Zero  gain  or  loss  is  recognized  by  S 
and  B  on  the  deemed  satisfaction  of  B's  note. 
S  is  then  treated  as  transferring  the  deemed 
proceeds  of  the  satisfaction  of  the  note  ($100) 
to  Newco  in  exchange  for  the  Newco  stock. 
S's  basis  in  the  Newco  stock  is  $100.  Under 
paragraph  (g)(3)(iii)  of  this  section,  B  is 
treated  as  reissuing  the  note  to  Newco  for 
$100.  Newco's  basis  in  B's  note  is  $100. 

(c)  Intercompany  obligation  transferred  in 
section  332  transaction.  The  facts  are  the 
same  as  in  paragrapJHs)  of  this  Example  2, 
except  that  S  transfers  the  note  to  P  in  a 
complete  liquidation  under  section  332. 
Under  paragraph  (g)(3)(ii)  of  this  section,  B's 
note  is  treated  as  satisfied  for  $100  (the  issue 
price  of  the  reissued  note,  determined  under 
section  1273(b)(4))  immediately  before5's 
transfer  of  the  note  to  P.  Zero  gain  or  loss  is 
recognized  by  S  and  B  on  the  deemed 
satisfaction  of  the  note.  S  is  then  treated  as 
transferring  the  deemed  proceeds  of  the 
satisfection  of  the  note,  with  its  other  assets, 
to  P  in  complete  liquidation.  Under 
paragraph  (g)(3)(iii)  of  this  section,  B  is 
treated  as  reissuing  the  note  to  P  for  $100.  P's 
basis  in  the  note  is  $100. 

*         *         *         *         • 

Robert  E.  Wmzel. 

Deputy  Commissioner  of  Internal  Revenue. 
(FR  Doc.  98-32930  Filed  12-18-98;  8:45  am) 
BILLING  CODE  4«30-01-il 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

[REG-1 13694-98] 

RIN1545-AW59 

Increase  in  Cash-Out  Limit  Under 
Sections  411(a)C7),  411(a)(11),  and 
417(e)(1) 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations  and  notice  of  proposed 
rulemaking. 

SUMMARY:  In  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register,  the  IRS  is  issuing  temporary 
regulations  providing  guidance  relating 
to  the  increase  from  $3,500  to  $5,000  of 
the  limit  on  distributions  from  qualiHed 
retirement  plans  that  can  be  made 
without  participant  consent.  This 
increase  is  contained  in  the  Taxpayer 
Rehef  Act  of  1997.  The  text  of  those 
temporary  regulations  also  serves  as  a 
portion  of  the  text  of  these  proposed 
regulations.  In  addition,  these  proposed 
regulations  propose  the  elimination,  for 
all  distributions,  of  the  "lookback  rule" 
pursuant  to  which  the  qualified  plan 
benefits  of  certain  participants  are 
deemed  to  exceed  this  limit  on 
mandatory  distributions.  These 
proposed  regulations  affect  sponsors 
and  administrators  of  qualified 
retirement  plans,  and  participants  in 
those  plans.  The  text  of  those  temporary 
regulations  also  serves  as  a  portion  of 
the  text  of  these  proposed  regulations. 
DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
March  22, 1999. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (REG-1 13694-98), 
room  5226,  Internal  Revenue  Service, 
POB  7604,  Ben  Franklin  Station. 
Washington,  DC  20044.  Submissions 
may  be  hand  delivered  Monday  througlf 
Friday  between  the  hoius  of  8  a.m.  and 
5  p.m.  to:  CC:DOM:CORP:R  (REG- 
113694-98),  Courier's  Desk,  Internal 
Revenue  Service,  1111  Constitution 
Avenue,  NW.,  Washington,  DC. 
Alternatively,  taxpayers  may  submit 
comments  electronically  via  the  internet 
by  selecting  the  "Tax  Regs"  option  on 
the  IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  internet 
site  at  http://www.irs/ustreas.gov/prod/ 
tax_regs/comments.html. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Michael  J. 
Karlan,  (202)  622-6030  (not  a  toll-free 


call);  concerning  submissions,  Michael 
Slaughter,  (202)  622-7190  (not  a  toU- 
tree  call). 

SUPPLEMENTARY  INFORMATION: 

Background 

Temporary  regulations  in  the  Rules 
and  Regulations  section  of  this  issue  of 
the  Federal  Register  amend  the  Income 
Tax  Regulations  (26  CFR  part  1)  relating 
to  the  increase  fixim  $3,500  to  $5,000  of 
the  "cash-out  limit"  described  in 
sections  411(a)(7),  411(a)(ll),  and 
417(e)(1)  of  the  Internal  Revenue  Code, 
as  amended  by  section  1071  of  the 
Taxpayer  Relief  Act  of  1997,  Public  Law 
105-34,  111  Stat.  788  (1997). 

The  text  of  the  temporary  regulations 
also  serves  as  a  portion  of  the  text  of  the 
proposed  regulations.  The  preamble  to 
the  temporary  regulations  explains  the 
temporary  regulations. 

As  also  discussed  in  the  preamble  to 
the  temporary  regulations,  §  1.411(a)- 
11(c)(3),  interpreting  the  law  prior  to  the 
enactment  of  TRA  '97,  provides  that  the 
written  consent  of  a  participant  is 
required  before  the  commencement  of 
the  distribution  of  any  portion  of  the 
participant's  accrued  benefit  if  the 
present  value  of  the  nonforfeitable  total 
accrued  benefit  is  greater  than  $3,500.  If 
the  present  value  does  not  exceed 
$3,500,  the  consent  requirements  are 
deemed  satisfied,  and  the  plan  may 
distribute  that  portion  to  the  participant 
as  a  single  sum.  The  regulation  further 
provides  that,  if  the  present  value 
determined  at  the  time  of  a  distribution 
to  the  participant  exceeds  $3,500,  then 
the  present  value  at  any  subsequent 
time  shall  be  deemed  to  exceed  $3,500; 
this  is  commonly  referred  to  as  the 
"lookback  rule."  Section  1.417(e)- 
l(b)(2)(i)  includes  a  parallel  lookback 
rule. 

The  temporary  regulations  remove  the 
lookback  rule  under  section  411(a)(ll) 
for  most  distributions,  but  preserve  the 
rule  for  distributions  pursuant  to  an 
optional  form  of  benefit  under  which  at 
least  one  scheduled  periodic 
-distribution  is  still  payable. 

These  proposed  regulations  remove 
the  lookback  rule  under  §§  1.411(a)- 
11(c)(3)  and  1.417(e)-l(b)(2)(i).  In 
accordance  with  section  417(e)(1),  these 
proposed  regulations  also  provide  that, 
in  the  case  of  plans  subject  to  sections 
401(a)(ll)  and  417.  consent  is  required 
after  the  annuity  starting  date  for  the 
immediate  distribution  of  the  present 
value  of  the  accrued  benefit  being 
distributed  in  any  form,  including  a 
qualified  joint  and  survivor  annuity  or 
a  qualified  preretirement  survivor 
annuity,  regardless  of  the  amount  of  that 
present  value.  Where  only  a  portion  of 
an  accrued  benefit  is  being  distributed. 
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tii:  s  provision  applies  only  to  that 
pp|rtion  (and  not  to  the  portion  with 
respect  to  which  no  distributions  are 
b^ng  made). 

I  Under  this  removal  of  the  lookback 
nile,  the  present  value  of  a  participant's 
njonforfeitable  accrued  benefit  could  be 
distributed  without  consent  if  the 
pjrjesent  value  does  not  exceed  $5,000, 
eMen  if  the  present  value  of  the 
icipant's  nonforfeitable  accrued 
efit  exceeded  $5,000  at  the  time  of 
a  previous  distribution.  Thus,  if  the 
piiesent  value  of  a  participant's 
nonforfeitable  accrued  benefit 
pueviously  had  been  $6,000,  but  is 
presently  $4,000,  these  proposed 
regulations  would  permit  the  plan  to  be 
£^ended  to  permit  the  present  value  of 
that  participant's  nonforfeitable  accrued 
benefit  to  be  distributed  without 
consent  (provided  that  the  distribution 
Would  not  fail  to  satisfy  section 
^l7(e)(l)).  The  complete  removal  of  the 
lookback  rule  described  in  these 

toposed  regulations  would  become 

l^ective  90  days  after  the  publication  of 

hal  regulations. 

pecial  Analyses 

It  has  been  determined  that  this  notice 
proposed  rulemaking  is  not  a 
[nificant  regulatory  action  as  defined 
EO  12866.  Therefore,  a  regulatory 
ssessment  is  not  required.  It  also  has 
,  jen  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
tl.S.C.  chapter  5)  does  not  apply  to  these 
Regulations,  and  because  the  regulation 
iloes  not  impose  a  collection  of 
Information  on  small  entities,  the 
„  latory  Flexibihty  Act  (5  U.S.C. 
lapter  6)  does  not  apply.  Pursuant  to 
ction  7805(f)  of  the  Internal  Revenue 
I  jode,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
lief  Coimsel  for  Advocacy  of  the  Small 
lusiness  Administration  for  comment 
its  impact  on  small  business. 

omments  and  Requests  for  a  Public 
{earing 

Before  these  proposed  regulations  are 

lopted  as  final  regulations, 
,^  insideration  will  be  given  to  any 
ialectronic  and  written  comments  (a 
»gned  original  and  eight  (8)  copies)  that 
are  submitted  timely  to  the  IRS.  The  IRS 
md  Treasury  specifically  request 
comments  on  the  clarity  of  the  proposed 
regulations  and  how  it  may  be  made 
easier  to  understand.  All  comments  will 
be  available  for  public  inspection  and 
lOopying.  A  public  hearing  may  be 
scheduled  if  requested  in  writing  by  any 
person  that  timely  submits  written 
( omments.  If  a  public  hearing  is 
!  cheduled.  notice  of  the  date,  time,  and 


place  for  the  hearing  will  be  published 
in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Michael  J.  Karlan,  Office 
of  the  Associate  Chief  Counsel 
(Employee  Benefits  and  Exempt 
Organizations).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 

§  1.411(a)-7  also  issued  under  26 
U.S.C.  411(a)(7)(B)(i).  •   *   * 

Par.  2.  Section  1.411(a)-7  is  amended 
by  revising  paragraphs  (d)(4)(i)  and 
(d)(4)(vi)  to  read  as  follows: 

§  1 .41 1  (a)-7    Definitions  and  special  rules. 

^  *        *        •        •        « 

(d)  Rules  relating  to  certain 
distributions  and  cash-outs  of  accrued 
benefits.  *  *  * 

(4)  Certain  cash-outs  of  accrued 
benefits,  (i)  and  (vi)  [The  text  of 
proposed  paragraphs  (d)(4)(i)  and  (vi)  is 
the  same  as  the  text  of  §  1.411(a)^ 
7T(d)(4)(i)  and  (vi)  published  elsewhere 
in  this  issue  of  the  Federal  Register.] 

Par.  3.  Section  1.411(a)-ll  is 
amended  by  revising  paragraph  (c)(3)  to 
read  as  follows: 


must  be  determined  in  the  same  manner 
as  under  section  417(e);  see  §  1.417(e)- 
1(d). 

(ii)  (The  text  of  proposed  paragraph 
(c)(3)(ii)  is  the  same  as  the  text  of 
§  1.411(a)-llT(c)(3)(ii)  published 
elsewhere  in  this  issue  of  the  Federal 
Register.) 

*  •        »        •        * 

Par.  4.  Section  1.417(e)-l  is  amended 
by  revising  the  last  sentence  of 
paragraph  (b)(2)(i)  to  read  as  follows: 

§  1 .41 7(e)-1  Restrictions  and  valuations  of 
distributions  from  plans  8ub)ect  to  sections 
40l(a)(l1)and4l7. 

***** 

(b)*  *  ' 

(2)  *  •  *  (i)  *  •   •  After  the  annuity 
starting  date,  consent  is  required  for  the 
immediate  distribution  of  the  present 
value  of  the  accrued  benefit  being 
distributed  in  any  form,  including  a 
qualified  joint  and  survivor  annuity  or 
a  qualified  preretirement  survivor 
annuity  regardless  of  the  amount  of 
such  present  value. 

•  *        *        •        • 

David  A.  Mader, 

Acting  Deputy  Commissioner  of  Internal 

Revenue. 

IFR  Doc.  98-32929  Filed  12-18-98;  8:45  am) 
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§  1 .41 1  (a)-1 1    Restriction  and  valuation  of 
distributions. 

•        •        • .      *        * 

(c)*  *  • 

(3)  Cash-out  limit,  (i)  Written  consent 
of  the  participant  is  required  before  the 
commencement  of  the  distribution  of 
any  portion  of  an  accrued  benefit  if  the 
present  value  of  the  nonforfeitable  total 
accrued  benefit  is  greater  than  the  cash- 
out  limit  in  effect  under  paragraph 
(c)(3)(ii)  of  this  section  on  the  date  the 
distribution  commences.  The  consent 
requirements  are  deemed  satisfied  if 
such  value  does  not  exceed  the  cash-out 
limit,  and  the  plan  may  distribute  such 
portion  to  the  participant  as  a  single 
sum.  Present  value  for  this  purpose 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 
[REG-120168-^7] 
RIN  1545-AW73 

Preparer  Due  Diligence  Requirements 
for  Determining  Earned  income  Credit 
Eligibility 

agency:  hitemal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temporary 

regulations  and  notice  of  public  hearing. 

SUINMARY:  In  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register,  the  IRS  is  issuing  temporary 
regulations  relating  to  the  due  diligence 
requirements  in  determining  eligibility 
for  the  earned  income  credit  for  paid 
preparers  of  federal  income  tax  returns 
or  claims  for  refund.  The  text  of  those 
regulations  also  serves  as  the  text  of 
these  proposed  regulations.  This 
document  also  provides  notice  of  a 
public  hearing  on  these  proposed 
regulations. 

DATES:  Written  comments  must  be 
received  by  March  22, 1999.  Outfines  of 
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topics  to  be  discussed  at  the  public 
hearing  scheduled  for  Thursday,  May 
20,  1999,  at  10  a.m.  must  be  received  by 
Thursday.  April  29,  1999. 
ADDRESSES:  Send  submissions  to: 
CC.DOM:CORP:R  (REG-120168-97), 
room  5226,  Internal  Revenue  Service, 
FOB  7604.  Ben  Franklin  Station, 
Washington,  DC  20044.  Submissions 
may  be  hand  delivered  Monday  through 
Friday  between  the  hours  of  8  a.m.  and 
5  p.m.  to:  CC:IX)M:CORP:R  (REG- 
120168-97),  Courier's  Desk.  Internal 
Revenue  Service,  1111  Constitution 
Avenue,  NW.,  Washington.  DC. 
Alternatively,  taxpayers  may  submit 
comments  electronically  via  the  Internet 
by  selecting  the  "Tax  Regs"  option  on 
the  IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  biternet 
site  at  http://www.irs.ustreas.gov/prod/ 
tax — regs/comments.html.  The  public 
hearing  will  be  held  in  room  2615  of  the 
Internal  Revenue  Building.  1111 
Constitution  Avenue,  NW.,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  submissions,  LaNita  Van 
Dyke.  (202)  622-7190;  concerning  the 
regulations.  Marc  C.  Porter,  (202)  622- 
4940  (not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget,  Attn:  Desk  Officer  for  the 
Department  of  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503,  with  copies  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer,  OP:FS:FP, 
Washington,  DC  20224.  Comments  on 
the  collection  of  information  should  be 
received  by  February  19,  1999. 
Comments  are  specifically  requested 
concerning: 

Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Internal  Revenue  Service,  including 
whether  the  information  will  have 
practical  utility; 

The  accuracy  of  the  estimated  burden 
associated  with  the  proposed  collection 
of  information  (see  below); 

How  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected  may  be 
enhanced; 

How  the  burden  of  complying  with 
the  proposed  collection  of  information 


may  be  minimized,  including  through 
the  apphcation  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  service  to  provide 
information. 

The  collection  of  information  in  this 
proposed  regulation  is  in  §  1.6695-2T. 
This  information  is  required  by  the  IRS 
to  determine  preparer  due  diligence 
compliance.  This  information  will  be 
used  to  avoid  the  imposition  of  the 
penalty  imposed  by  section  6695(g)  of 
the  Internal  Revenue  Code.  The 
collection  of  information  is  mandatory. 
The  likely  recordkeepers  are 
individuals,  business  or  other  for  profit 
institutions,  and  small  businesses  or 
organizations. 

The  collection  of  information  in 
§  1.6695-2T  is  generally  satisfied  by 
completing:  (1)  the  required  information 
on  the  Checklist  published  in  Notice 
97-65  or  the  Form  8867.  Paid  Preparer's 
Earned  Income  Credit  Checklist;  and  (2) 
the  required  Worksheet  information  on 
the  Earned  Income  Credit  Worksheet 
contained  in  the  instructions  to  the 
Form  1040.  The  burden  for  the  Checklist 
requirement  is  reflected  in  the  burden 
estimate  for  Form  8867.  The  burden  for 
the  Worksheet  requirement  is  reflected 
in  the  burden  estimate  for  the  Earned 
Income  Credit  Worksheet  contained  in 
the  instructions  to  the  Form  1040. 
Preparers  may  also  choose  to  record  the 
information  necessary  to  complete  the 
Checklist  and  Worksheet  in  their  paper 
or  electronic  files  (alternative  method). 

The  information  collections  in  this 
regulation  were  originally  included  in 
Notice  97-65  and  have  been  approved 
by  the  Office  of  Management  and 
Budget  under  control  number  1545- 
1570. 

The  collection  of  information  for 
preparers  who  choose  to  record  the 
information  required  by  the  regulations 
in  alternative  paper  or  electronic  form  is 
as  follows: 

Estimated  total  annual  recordkeeping 
burden:  507,136  hours. 

Estimated  average  annual  burden 
hours  per  recordkeeper:  5  hours  4 
minutes  (40  minutes  per  return  or  claim 
for  refund,  7.6  returns  per  preparer). 

Estimated  number  of  recordkeepers: 
100.000. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

Books  and  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 


become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background  and  Explanation  of 
Provisions 

Temporary  regulations  in  the  Rules 
and  Regulations  section  of  this  issue  of 
the  Federal  Register  amend  the  Income 
Tax  Regulations  (26  CFR  part  1)  relating 
to  section  6695.  The  temporary 
regulations  set  forth  due  diligence 
requirements  that  paid  preparers  of 
federal  income  tax  returns  or  claims  for 
rehmd  involving  the  Earned  Income 
Credit  (EIC)  must  meet  to  avoid 
imposition  of  the  penalty  under  section 
6695(g)  for  taxable  years  beginning  after 
December  31. 1996.  The  text  of  those 
regulations  also  serves  as  the  text  of 
these  proposed  regulations.  The 
preamble  to  the  temporary  regulations 
explains  the  amendments. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations.  Further,  it  is  hereby 
certified,  pursuant  to  sections  603(a) 
and  605(b)  of  the  Regulatory  Flexibility 
Act,  that  the  collection  of  information  in 
these  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  certification  is  based  upon  the  fact 
that  the  amount  of  time  necessary  to 
record  and  retain  the  required 
information  will  be  minimal  for  those 
income  tax  return  preparers  that  choose 
to  use  the  Alternative  Eligibility  Record 
and  Alternative  Computation  Record. 
Therefore,  a  Regulatory  Flexibility 
Analysis  under  the  Regulatory 
Flexibihty  Act  (5  U.S.C.  chapter  6)  is 
not  required.  Pursuant  to  section  7805(f) 
of  the  Internal  Revenue  Code,  this 
notice  of  proposed  rulemaking  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
comments  (a  signed  original  and  eight 
(8)  copies)  that  are  submitted  timely  to 
the  IRS.  The  IRS  and  Treasury 
specifically  request  comments  on  the 
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clarity  of  the  proposed  rule  and  how  it 
pay  be  made  easier  to  understand.  All 
;omments  will  be  available  for  public 
ispection  and  copying. 
A  public  hearing  has  been  scheduled 
[or  May  20. 1999.  beginning  at  10  a.m. 
n  room  2615  of  the  Internal  Revenue 
building.  1111  Constitution  Avenue, 
hlW.,  Washington,  DC.  Due  to  building 
keciuity  procedures,  visitors  must  enter 
kt  the  10th  Street  entrance,  located 
between  Constitution  and  Pennsylvania 
Avenues,  NW.  In  addition,  all  visitors 
must  present  photo  identification  to 
enter  the  building.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  immediate 
entrance  area  more  than  15  minutes 
before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing.  Persons  who  wish 
to  present  oral  comments  at  the  hearing 
miist  submit  written  comments  and  jm 
outUne  of  the  topics  to  be  discussed  and 
the  time  to  be  devoted  to  each  topic 
(signed  original  and  eight  (8)  copies)  by 
April  29, 1999.  A  period  of  10  minutes 
will  be  allotted  to  each  person  for 
m^ng  comments.  An  agenda  showing 
the  scheduling  of  the  speakers  will  be 
prepared  after  the  deadline  for  receiving 
outUnes  has  passed.  Copies  of  the 
^enda  will  be  available  free  of  charge 
at  the  hearing. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Marc  C.  Porter,  Office  of 
Assistant  Chief  Counsel  (Income  Tax  & 
Accoimting).  However,  other  personnel 
from  the  IRS  and  Treasury  Department 
participated  in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART1-4NC0ME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  as  follows: 

Authority:  26  U.S.C.  7805  •  *  •Section 
1.6695-2  also  issued  under  26  U.S.C.  6695(g). 

•  •  • 

Par.  2.  Section  1.6695-2  is  added  to 
read  as  follows: 


§1.6695-2    Preparer  due  diligence 
requirements  for  determining  earned 
Income  tax  credit  eligibility. 

[The  text  of  proposed  §  1.6695-2  is 
the  same  as  the  text  of  §  1.6695-2T 
published  elsewhere  in  this  issue  of  the 
Federal  Register]. 
David  S.  Mader, 

Acting  Deputy  Commissioner  of  Internal 
Revenue. 

IFR  Doc.  98-33344  Filed  12-18-98;  8:45  am) 
BILLING  CODE  4830-01-U 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

36  CFR  Parts  1 190  and  1 191 

Accessibility  Guidelines  for  Outdoor 
Developed  Areas;  Meeting  of 
Regulatory  Negotiation  Committee 

AGENCY:  Architectiu^l  and 

Transportation  Barriers  Compliance 

Board. 

ACTION:  Regulatory  negotiation 

committee  meeting. 


SUNIMARY:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  has  estabUshed  a 
regulatory  negotiation  committee  to 
develop  a  proposed  rule  on  accessibility 
guidelines  for  newly  constructed  and 
altered  outdoor  developed  areas  covered 
by  the  Americans  with  Disabilities  Act 
and  the  Architectural  Barriers  Act.  This 
document  announces  the  dates,  times, 
and  location  of  the  next  meeting  of  the 
committee,  which  is  open  to  the  public. 
DATES:  The  committee  will  meet  from 
Tuesday,  January  19, 1999,  to  Friday, 
January  22, 1999,  8:30  a.m.  to  5:00  p.m. 
each  day. 

ADDRESSES:  The  committee  will  meet  at 
the  Miami  Beach  Botanical  Gardens, 
Meeting  Room,  2000  Convention  Center 
Drive,  Miami  Beach,  Florida. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Green  well.  Office  of  Technical 
and  Information  Services.  Architectural 
and  Transportation  Barriers  CompUance 
Board.  1331  F  Street,  NW.,  suite  1000, 
Washington.  DC,  20004-1111. 
Telephone  number  (202)  272-5434 
extension  34  (Voice);  (202)  272-5449 
(TTY).  This  document  is  available  in 
alternate  formats  (cassette  tape,  braille, 
large  print,  or  computer  disc)  upon 
request.  This  dociunent  is  also  available 
on  the  Board's  web  site  (http:// 
www.access-board.gov/rules/ 
outdoor.htm). 

SUPPLEMENTARY  INFORMATION:  hi  June 
1997,  the  Access  Board  established  a 
regulatory  negotiation  committee  to 


develop  a  proposed  rule  on  accessibility 
guidelines  for  newly  constructed  and 
altered  outdoor  developed  areas  covered 
by  the  Americans  with  Disabilities  Act 
and  the  Architectural  Barriers  Act.  (62 
FR  30546,  June  4, 1997).  The  committee 
will  hold  its  next  meeting  on  the  dates 
and  at  the  location  announced  above. 
The  meeting  is  open  to  the  public.  The 
meeting  site  is  accessible  to  individuals 
with  disabilities.  Individuals  with 
hearing  impairments  who  require  sign 
language  interpreters  should  contact 
Peggy  Greenwell  by  January  8, 1999,  by 
calling  (202)  272-5434  extension  34 
(voice)  or  (202)  272-5449  (TTY). 
Lawrence  W.  Roffee. 
Executive  Director. 

IFR  Doc.  98-33663  Filed  12-18-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(CA  1S2-0104b;  FRL-6206-6] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  Kem 
County  Air  Pollution  Control  District 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Proposed  rule. 

SUMMARY:  EPA  is  approving  revisions  to 
the  California  State  Implementation 
Plan  (SIP)  which  concern  the  control  of 
volatile  organic  compound  (VOC) 
emissions  from  steam  enhanced  crude 
oil  production  well  vents,  refinery 
process  vacuum  producing  devices, 
refinery  process  unit  turnaround,  and 
polystyrene  foam  industry. 

The  intended  effect  of  this  action  is  to 
regulate  emissions  of  VCXHs  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act,  as  amended  in  1990 
(CAA  or  the  Act).  In  the  Final  Rules 
Section  of  this  Federal  Register,  the 
EPA  is  approving  the  state's  SIP 
submittal  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  this 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received,  no  further  activity  is 
contemplated.  If  EPA  receives  adverse 
comments,  the  direct  final  rule  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period.  Any 
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parties  interested  in  commenting  should 
do  so  at  this  time. 
DATES:  Written  comments  must  be 
received  by  January  20, 1999. 
ADDRESSES:  Comments  should  be 
addressed  to:  Andrew  Steckel, 
Rulemaking  Office  (AIR-4},  Air 
Division,  U.S.  Environmental  Protection 
Agency.  Region  IX,  75  Hawthorne 
Street,  San  Francisco.  CA  94105-3901. 

Copies  of  the  rule  revisions  and  EPA's 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  following  locations: 

Kern  County  Air  Pollution  Control 
District,  2700  M  Street,  Suite  290, 
Bakersfield,  CA  93003. 

CaUfomia  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  "L"  Street, 
Sacramento,  CA  95812. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Vineyard.  Rulemaking  Office 
[AIR-4],  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  9.  75  Havyrthome  Street.  San 
Francisco.  CA  94105-3901,  Telephone: 
(415)  744-1197. 

SUPPLEMENTARY  INFORMATION:  This 
document  concerns  Kern  County  Air 
Pollution  Control  District  Rule  404, 
Particulate  Matter  Concentration — 
Valley  Basin;  Rule  408,  Fuel  Burning 
Equipment;  Rule  411.1.  Steam-enhanced 
Crude  Oil  Production  Well  Vents;  Rule 

414.2,  Refinery  Process  Vacuum 
Producing  Devices  or  Systems;  Rule 

414.3,  Refinery  Process  Unit 
Turnaround;  and  Rule  414.4, 
Polystyrene  Foam  Manufacturing, 
submitted  to  EPA  on  May  25,  1995  by 
the  Cahfomia  Air  Resources  Board.  For 
further  information,  please  see  the 
information  provided  in  the  direct  final 
action  that  is  located  in  the  rules  section 
of  this  Federal  Register. 

Dated:  November  9, 1|98. 
Felicia  Marcus, 

Regional  Administrator,  Region  IX. 
(PR  Doc.  98-33736  Filed  12-18-98;  8:45  am] 
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ACTION:  Proposed  rule  and  request  for 
comment. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 

[SW-FRL-6206-2] 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Proposed  Exclusion 

AGENCY:  Environmental  Protection 
Agency. 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  to  grant  a 
petition  submitted  by  Aluminum 
Company  of  America  (Alcoa). 
Pittsburgh.  Pennsylvania,  to  exclude  (or 
"delist"),  on  a  one-time  basis,  certain 
solid  wastes  generated  by  its  wastewater 
treatment  plant  and  interred  at  the 
Stolle  Landfill  located  in  Sidney.  Ohio 
from  the  lists  of  hazardous  wastes 
contained  in  Subpart  D  of  40  CFR  Part 
261.  This  landfill  was  used  exclusively 
by  Stolle  Corporation,  a  wholly-owned 
subsidiary  of  Alcoa,  for  disposal  of  its 
wastewater  treatment  plant  (WWTP) 
filter  cake  from  1981  to  1992.  This 
action  responds  to  a  "delisting"  petition 
submitted  under  §  260.20,  which  allows 
any  person  to  petition  the  Administrator 
to  modify  or  revoke  any  provision  of 
Parts  260  through  266.  268  and  273.  and 
under  §  260.22,  which  specifically 
provides  generators  the  opportunity  to 
petition  the  Administrator  to  exclude  a 
waste  on  a  "generator-specific"  basis 
fi-om  the  hazardous  waste  lists.  This 
proposed  decision  is  based  on  an 
evaluation  of  waste-specific  information 
provided  by  the  petitioner.  If  this 
proposed  decision  is  finalized,  the 
petitioned  waste  will  be  excluded  from 
the  requirements  of  the  hazardous  waste 
regulations  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 
DATES:  EPA  is  requesting  public 
comments  on  this  proposed  decision. 
Comments  must  be  received  in  writing 
by  February  4, 1999.  Comments 
postmarked  after  the  close  of  the 
comment  period  will  be  stamped  "late." 
Any  person  may  request  a  hearing  on 
this  proposed  decision  by  filing  a 
request  with  Robert  Springer,  Director, 
Waste,  Pesticides  and  Toxics  Division, 
at  the  address  below,  by  January  20, 
1999.  The  request  must  contain  the 
information  prescribed  in  §  260.20(d). 
ADDRESSES:  Two  copies  of  any 
comments  should  be  sent  to  Peter 
Ramanauskas,  Waste  Management 
Branch  (DW-8J),  U.S.  EPA  Region  5,  77 
W.  Jackson  Blvd.,  Chicago,  IL  60604. 

Requests  for  a  hearing  should  be 
addressed  to  Robert  Springer.  Director. 
Waste.  Pesticides  and  Toxics  Division 
(D-8J).  U.S.  EPA  Region  5.  77  W. 
Jackson  Blvd..  Chicago,  IL  60604. 

The  RCRA  regulatory  docket  for  this 
proposed  rule  is  located  at  the  U.S.  EPA 
Region  5,  77  W.  Jackson  Blvd..  Chicago. 
IL  60604.  and  is  available  for  viewing 
from  8:00  a.m.  to  4:00  p.m..  Monday 
through  Friday,  excluding  Federal 
holidays.  Call  Peter  Ramanauskas  at 
(312)  886-7890  for  appointments.  The 


public  may  copy  material  from  the 
regulatory  docket  at  $0.15  per  page. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  information  concerning  this 
document,  contact  Peter  Ramanauskas 
at  the  address  above  or  at  (312)  886- 
7890. 

SUPPLEMENTARY  INFORMATION: 
L  Background 

A.  Authority 

On  January  16, 1981,  as  part  of  its 
final  and  interim  final  regulations 
implementing  Section  3001  of  RCRA, 
EPA  published  an  amended  list  of 
hazardous  wastes  fi-om  non-specific  and 
specific  sources.  This  list  has  been 
amended  several  times,  and  is 
published  in  §§261.31  and  261.32. 
These  wastes  are  listed  as  hazardous 
because  they  typically  and  fi-equently 
exhibit  one  or  more  of  the 
characteristics  of  hazardous  wastes 
identified  in  Subpart  C  of  Part  261  (i.e., 
ignitability.  corrosivity,  reactivity,  and 
toxicity)  or  meet  the  criteria  for  listing 
•  contained  in  §261. 11(a)(2)  or  (a)(3). 

Individual  waste  streams  may  vary, 
however,  depending  on  raw  materials, 
industrial  processes,  and  other  factors. 
Thus,  while  a  waste  that  is  described  in 
these  regulations  generally  is  hazardous, 
a  specific  waste  fi-om  an  individual 
facility  meeting  the  listing  description 
may  not  be.  For  this  reason.  §§  260.20 
and  260.22  provide  an  exclusion 
procediu-e.  allowing  persons  to 
demonstrate  that  a  specific  waste  from 
a  particular  generating  facility  should 
not  be  regulated  as  a  hazardous  waste. 

To  have  its  wastes  excluded,  a 
petitioner  must  show  that  wastes 
generated  at  its  facility  do  not  meet  any 
of  the  criteria  for  which  the  wastes  were 
listed.  See  §  260.22(a)(1)  and  the 
background  documents  for  the  listed 
wastes.  In  addition,  the  Hazardous  and 
Solid  Waste  Amendments  (HSWA)  of 
1984  require  EPA  to  consider  any 
factors  (including  additional 
constituents)  other  than  those  for  which 
the  waste  was  listed,  if  there  is  a 
reasonable  basis  to  believe  that  such 
additional  factors  could  cause  the  waste 
to  be  hazardous.  See  §  260.22(a)(2). 
Accordingly,  a  petitioner  also  must 
demonstrate  that  the  waste  does  not 
exhibit  any  of  the  hazardous  waste 
characteristics  (i.e.,  ignitability, 
corrosivity,  reactivity,  and  toxicity),  and 
must  present  sufficient  information  for 
EPA  to  determine  whether  the  waste 
contains  any  other  constituents  at 
hazardous  levels.  Although  wastes 
which  are  "delisted"  (i.e.,  excluded) 
have  been  evaluated  to  determine 
whether  or  not  they  exhibit  any  of  the 
characteristics  of  hazardous  waste. 
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( enerators  remain  obligated  under 
RCRA  to  determine  whether  or  not  their 
i^aste  remains  non-hazardous  based  on 
the  has^ardous  waste  characteristics. 

In  addition,  residues  from  the 
treatment,  storage,  or  disposal  of  listed 
hazardous  wastes  and  mixtures 
t  ;ontaining  listed  hazardous  wastes  are 
j  ilso  considered  hazardous  wastes.  See 
(r261.3(a)(2)(iv)  and  (c)(2)(I),  referred  to 
1  IS  the  "mixture"  and  "derived-from" 
1  ules,  respectively.  Such  wastes  are  also 
( tligible  for  exclusion  and  remain 
hazardous  wastes  imtil  excluded.  On 
pecember  6, 1991,  the  U.S.  Court  of 
,  Appeals  for  the  District  of  Colvunbia 
vacated  the  "mixture/derived  from" 
:  ules  and  remanded  them  to  EPA  on 
jrocedural  grounds.  Shell  Oil  Co.  v. 
iPA,  950  F.2d  741  (D.C.  Cir.  1991).  On 
Aaich  3, 1992,  EPA  reinstated  the 
nixture  and  derived-from  rules,  and 
solicited  comments  on  other  ways  to 
'egulate  waste  mixtures  and  residues 
57  FR  7628).  EPA  plans  to  address 
ssues  related  to  waste  mixtures  and 
residues  in  a  future  rulemaking. 

5.  Approach  Used  To  Evaluate  This 
Petition 

Alcoa's  petition  requests  a  delisting 
or  a  listed  hazardous  waste.  In  making 
he  initial  delisting  determination,  EPA 
evaluated  the  petitioned  waste  against 
the  listing  criteria  and  factors  cited  in 
§  261.11(a)(2)  and  (a)(3).  Based  on  this 
review,  EPA  tentatively  agreed  with  the 
petitioner,  pending  public  comment, 
that  the  waste  is  non-hazardous  with 
respect  to  the  original  listing  criteria.  If 
EPA  had  found,  based  on  this  review, 
that  the  waste  remained  hazardous 
based  on  the  factors  for  which  the  waste 
was  originally  listed,  EPA  would  have 
proposed  to  deny  the  petition. 

EPA  then  evaluated  the  waste  with 
respect  to  other  factors  or  criteria  to 
assess  whether  there  is  a  reasonable 
basis  to  believe  that  other  factors  could 
cause  the  waste  to  be  hazardous.  EPA 
considered  whether  the  waste  is  acutely 
toxic,  and  considered  the  concentration 
of  the  constituents  in  the  waste,  the 
toxicity  of  the  constituents,  their 
tendency  to  migrate  and  to 
bioaccumulate,  their  persistence  in  the 
environment  if  released  from  the  waste, 
plausible  and  specific  types  of 
management  of  the  petitioned  waste,  the 
quantities  of  waste  generated,  and  waste 
variability. 

For  this  delisting  determination,  EPA 
used  such  information  gathered  to 
identify  plausiblp  exposure  routes  (i.e., 
ground  water,  surface  water,  air)  for 
hazardous  constituents  present  in  the 
petitioned  waste.  As  Alcoa's  waste  is 
presently  landfilled,  EPA  determined 
that  the  major  exposure  route  of  concern 


would  be  ingestion  of  contaminated 
ground  water.  Therefore,  EPA  used  a 
fate  and  transport  model  to  predict  the 
maximum  concentrations  of  hazardous 
constituents  that  may  be  released  from 
the  petitioned  waste  and  to  determine 
the  potential  impact  of  Alcoa's 
petitioned  waste  on  human  health  and 
the  environment.  Specifically,  EPA  used 
the  estimated  waste  volume  and  the 
maximum  reported  extract 
concentrations  as  inputs  to  estimate  the 
constituent  concentrations  in  the 
ground  water  at  a  hypothetical  receptor 
well  down  gradient  from  the  disposal 
site.  The  calculated  receptor  well 
concentrations  were  then  compared 
directly  to  the  health-based  levels  at  an 
assumed  risk  of  10~*  used  in  delisting 
decision-making  for  the  hazardous 
constituents  of  concern.  The  maximum 
concentrations  detected  in  the  leachate 
were  then  compared  directly  to  the 
maximum  allowable  levels  determined 
by  the  volume  dependent  dilution 
attenuation  factor  times  the  health- 
based  level. 

EPA  believes  that  this  fate  and 
transport  model  represents  a  reasonable 
worst-case  scenario  for  the  petitioned 
waste,  and  that  a  reasonable  worst-case 
scenario  is  appropriate  when  evaluating 
whether  a  waste  should  be  relieved  of 
the  protective  management  constraints 
of  RCRA  Subtitle  C  (Parts  260  through 
266  and  268).  The  use  of  a  reasonable 
worst-case  scenario  results  in 
conservative  values  for  the  compliance- 
point  concentrations  and  ensures  that 
the  waste,  once  removed  from 
hazardous  waste  regulation,  should  not 
pose  a  threat  to  human  health  or  the 
environment. 

EPA  also  considers  the  applicability 
of  ground-water  monitoring  data  during 
the  evaluation  of  delisting  petitions 
which  can  provide  significant 
additional  information  important  to 
fully  characterize  the  potential  impact 
(if  any)  of  the  disposal  of  a  petitioned 
waste  on  human  health  and  the 
environment.  To  support  the  delisting  of 
the  StoUe  WWTP  filter  cake  described 
in  its  petition  as  EPA  Hazardous  Waste 
Numbers  F006  and  F019,  groundwater 
samples  expected  to  be  representative  of 
groundwater  resources  in  the  immediate 
vicinity  of  the  Stolle  landfill  were  used 
to  assess  impacts  to  groimdwater. 

From  the  evaluation  of  the  delisting 
petition,  proposed  maximimi  allowable 
leachate  concentrations  were  developed 
for  a  list  of  constituents  by  back- 
calculating  from  the  delisting  health- 
based  levels  through  the  proposed  fate 
and  transport  model. 

Finally,  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  specifically 
require  EPA  to  provide  notice  and  an 


opportunity  for  comment  before 
granting  or  denying  a  final  exclusion. 
Thus,  a  final  decision  will  not  be  made 
until  all  timely  public  comments 
(including  those  at  public  hearings,  if 
any)  on  today's  proposal  are  addressed. 

n.  Disposition  of  Delisting  Petition 

Aluminum  Company  of  America,  Alcoa 
Corporate  Center,  201  Isabella  Street, 
Pittsburgh,  Pennsylvania  15212-5858 

A.  Petition  for  Exclusion 

Stolle  Products  (a.k.a.  Stolle  Plant  #2, 
formerly  a  division  of  Stolle 
Corporation,  a  wholly-owned  subsidiary 
of  the  Aluminum  Company  of  America 
(Alcoa);  currently  a  division  of 
American  Trim,  L.L.C.1,  located  at  1501 
Michigan  Street  in  Sidney,  Ohio, 
fabricates,  assembles,  and  finishes 
aluminum  and  steel  automotive, 
appliance,  and  decorative  products.  The 
metal  finishing  operations,  which 
consist  of  sulfuric'acid  anodizing,, 
chemical  conversion  coating,  and 
painting,  generate  wastewaters  that  are 
treated  in  an  on-site  wastewater 
treatment  plant  (WWTP)  which 
ultimately  generates  a  filter  cake. 
Through  1987,  metal  finishing 
operations  also  included  electroplating 
with  rinsewater  from  the  electroplating 
process  discharged  to  the  WWTP.  The 
WWTP  filter  press  sludge  generated 
from  this  process  is  presently  listed  as 
EPA  Hazardous  Waste  No.  F006— 
"Wastewater  treatment  sludges  from 
electroplating  operations  except  from 
the  following  processes:  (1)  Sulfuric 
acid  anodizing  of  aluminum:  (2)  tin 
plating  on  carbon  steel;  (3)  zinc  plating 
(segregated  basis)  on  carbon  steel;  (4) 
aluminum  or  zinc-aluminum  plating  on 
carbon  steel;  (5)  cleaning/stripping 
associated  with  tin.  zinc  and  aluminum 
plating  on  carbon  steel;  and  (6)  chemical 
etching  and  milling  of  aluminum."  and 
F019 — "Wastewater  treatment  sludges 
from  the  chemical  conversion  coating  of 
aluminum  except  from  zirconium 
phosphating  in  aluminum  can  washing 
when  such  phosphating  is  an  exclusive 
conversion  coating  process."  (40  CFR 
261.31).  F006  waste  is  listed  for 
cadmium,  hexavalent  chromium,  nickel, 
and  complexed  cyanide  and  F019  waste 
is  listed  for  hexavalent  chromium  and 
complexed  cyanide  (40  CFR  261 
Appendix  VII). 

Review  of  this  petition  included 
consideration  of  Uie  original  listing 
criteria,  as  well  as  the  additional  factors 
required  by  the  Hazardous  and  Solid 
Waste  Amendments  (HSWA)  of  1984. 
See  SecUon  222  of  HSWA,  42  U.S.C. 
6921(0.  and  §260.22. 
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B.  Background 

On  May  13. 1996,  Alcoa  petitioned 
EPA  to  exclude  the  estimated  total 
volume  of  16.772  cubic  yards  of  WWTP 
filter  press  sludge  previously  disposed 
of  in  the  Stolle  landfill  fit>m  the  Ust  of 
hazardous  wastes  contained  in  §261.31 
because  it  believed  that  the  petitioned 
waste  did  not  meet  any  of  the  criteria 
under  which  the  waste  was  listed  and 
that  there  were  no  additional 
constituents  or  factors  that  could  cause 
the  waste  to  be  hazardous. 
Subsequently,  Alcoa  provided 
additional  information  to  complete  its 
petition.  In  support  of  its  petition,  Alcoa 
submitted  detailed  descriptions  of  its 
manufacturing  and  wastewater 
treatment  processes,  a  schematic 
diagram  of  the  wastewater  treatment 
process,  and  analytical  testing  results 
for  representative  samples  of  the 
petitioned  waste,  including  (1)  the 
hazardous  characteristics  of  ignitability. 
corrosivity.  and  reactivity:  (2)  total  oil 
and  grease;  (3)  Toxicity  Characteristic 
Leaching  Procedure  (TCLP.  SW-846 
Method  1311)  analyses  for  volatile  and 
semi- volatile  organic  compoimds, 
herbicides,  pesticides,  polychlorinated 
biphenyls  (PCBs).  metals,  fluoride,  and 
cyanide  (using  deionized  water  instead 
of  acid);  (4)  total  sulfide,  total  cyanide 
and  total  fluoride;  (5)  total  constituent 
analysis  for  40  CFR  264  Appendix  IX 
metals  (plus  hexavalent  chromium  for 
which  F006  and  F019  wastes  are  listed), 
VOCs,  SVOCs,  pesticides  and 
herbicides,  and  PCBs. 

Between  1981  and  1992,  the  faciUty's 
metal  finishing  operations,  which 
consisted  of  sulfuric  acid  anodizing, 
chemical  conversion  coating,  painting, 
and/or  electroplating  (throu^  1987) 
generated  wastewaters  which  were 
routed  to  and  treated  in  an  on-site 
WWTP.  The  resulting  filter  cake  was 
disposed  of  in  the  Stolle  landfill.  Since 
October  1992,  filter  cake  generated 
during  Stolle  Plant  #2  WWTP  operation 
has  been  collected  in  roll-off  containers 
for  disposal  off  site  at  a  RCRA  Subtitle 
C  permitted  facility. 

The  Stolle  Plant  #2  WWTP  is  an 
industrial  wastewater  pretreatment 
facihty  which  discharges  treated  water 
to  the  City  of  Sidney  sanitary  sewer 
system  for  final  treatment  in  a  Publicly 
Owned  Treatment  Works  (POTW). 
Industrial  waste  streams  produced 
during  Stolle  Plant  #2  manufacturing 
processes  and  discharged  to  the  WWTP 
may  be  generally  characterized  as  (1) 
anodizing  process  rinse  waters 
containing  suspended  and  dissolved 
metal  salts,  acids,  alkalies,  surfactants 
and  organic  contaminants;  (2)  anodizing 
process  dumps  which  include 


concentrated  acids  and  alkalies 
containing  high  levels  of  dissolved 
solids;  (3)  acid  and  alkali  cleaner  dumps 
and  rinse  water  containing  surfactants, 
wetting  agents,  phosphates,  and  organic 
contaminants;  (4)  hexavalent  and  total 
chromium  wastes;  (5)  spent  deionizer 
regenerants  and  softener  backwash 
water  containing  dissolved  solids,  acids, 
and  caustics;  (6)  spent  dyes  and;  (7) 
miscellaneous  plant  wastes. 

Treatment  at  the  WWTP  is  a 
continuous  operation.  From  1981  to 
1992  industrial  wastewater  discharged 
fi'om  Stolle  Plant  #2  would  flow  to  a 
modulation  lagoon  which  functioned  as 
a  holding/surge  basin  prior  to  treatment 
in  the  WWTP.  The  lagoon  was  used  to 
equalize  batch  discharges  and  peak 
loading  such  that  wastewater  could  be 
fed  to  the  WWTP  at  a  constant  flow  rate 
to  maximize  efficient  operation  of  the 
WWTP.  Wastewater  gravity-flowed  from 
the  lagoon  to  the  lime  neutralization 
tank.  Spent  acid  anodizing  solution 
from  the  anodizing  process,  which  was 
stored  in  a  20,000  gallon  waste  sulfuric 
acid  tank,  was  slowly  metered  into  the 
wastewater  stream  as  it  flowed  fi^m  the 
lagoon  to  the  lime  neutralization  tank. 
Lime  slurry  was  used  for  neutralization 
and  metals  complexing  to  form  metal 
hydroxide.  The  mixture  overflowed  the 
lime  neutralization  tank  and  gravity- 
flowed  to  two  Lamella  settlers 
consisting  of  Lamella  clarifiers  and 
flocculators.  In  the  clarifiers.  the  metal 
hydroxides  precipitated,  flocculated, 
and  settled.  Settling  properties  were 
improved  through  polymer  addition  to 
the  clarifiers.  Treated  effluent  was  then 
discharged  to  the  Sidney  sanitary  sewer 
system. 

The  sludge  precipitated  in  the 
Lamella  clarifiers  was  pumped  to  a 
sludge  thickener  for  solids 
concentration  prior  to  dewatering.  The 
thickener  supernatant  (overflow)  flowed 
by  gravity  directly  to  the  effluent 
discharge  piping,  while  the  thickened 
sludge  flowed  by  gravity  to  a  sludge  pit. 
Sludge  was  drawn  from  the  sludge  pit 
and  pumped  to  a  plate-and-frame  filter 
press  (formerly  a  belt  filter  press  from 
1981  to  1983)  for  dewatering.  The 
resuhing  filter  cake  (30  to  40  percent 
sohds)  was  disposed  of  in  Stolle 's  on- 
site  landfill. 

The  landfill  contains  three  trenches 
averaging  approximately  570  feet  in 
length  by  15  feet  in  width  with  a  4  foot 
fill  depth  and  five  area  fill  cells  of 
varying  dimensions  with  an  8  foot  fill 
depth.  The  trench  and  cell  floors  are 
comprised  of  indigenous  silt/clay 
having  a  permeability  range  of  8.8  x 
10-9  cm/sec  to  1.2  x  lO-s  cm/sec. 

Once  filled,  all  trenches  and  cells 
(except  Cell  #5)  were  capped  with 


approximately  two  feet  of  well- 
compacted  soil  of  low  permeability  and 
were  graded  to  prevent  surface  water 
ponding.  A  vegetated  cover  consisting  of 
native  grass  was  established.  Cell  #5  was 
closed  in  1993  before  it  was  completely 
full.  The  closing  of  Cell  #5  began  with 
placement  of  220  tons  of  Type  C  rock 
fill  in  the  cell  followed  by  compaction 
to  assure  a  stable  subgrade  prior  to 
placing  additional  lifts  of  soil.  Forty- 
eight  tons  of  pozzalime  were  added  to 
the  cell  bottom  for  additional 
stabilization.  The  remaining  cell  area 
was  filled  with  3,753  cubic  yards  of  fill 
material  in  6  to  8  inch  lifts  and 
compacted  to  at  least  95%  of  standard 
proctor  and  plus  or  minus  3%  of 
optimum  moisture  content  as  defined  by 
ASTM  D698  and  Alcoa  Engineering 
Standards. 

Construction  of  an  Ohio  EPA 
approved  landfill  cap  was  completed  in 
October,  1996.  The  engineered  cap 
system  consists  of  a  24-inch  compacted 
clay  layer  immediately  above  the  waste 
material.  A  60  mil  flexible  membrane 
liner  (FML)  was  placed  over  the 
compacted  clay  layer.  A  drainage  layer 
consisting  of  high  density  polyethylene 
(HDPE)  drainage  netting  and  woven 
filtration  geotextile  was  installed  above 
the  FML.  The  final  cover  consists  of  24 
inches  of  native  soil  obtained  from  an 
on-site  borrow  area  followed  by  6  inches 
of  topsoil  which  was  vegetated  with 
indigenous  grass.  The  cap  system 
includes  surface  and  subsurface 
drainage  controls. 

Alcoa  submitted  a  signed  Certification 
of  Accuracy  and  Responsibility 
statement  presented  in  40  CFR 
260.22(i)(12).  The  EPA  reviews  a 
petitioner's  estimates  and,  on  occasion, 
has  requested  a  petitioner  to  re-evaluate 
the  estimated  waste  volume.  EPA 
accepts  Alcoa's  estimate. 

C.  Waste  Analysis 

Alcoa  performed  a  full  40  CFR  264 
Appendix  IX  analytical  scan  and  other 
analyses  on  the  filter  cake  samples  from 
the  Stolle  landfill,  as  well  as  on  the 
groundwater  samples  from  the 
monitoring  well  network  associated 
with  the  landfill,  less  dioxins  and  furans 
(combustion  or  incineration  processes 
were  non-existent  at  Stolle  Plant  #2; 
consequently,  dioxins  and  furans  were 
not  expected  to  be  present  in  the  filter 
cake  and  were  not  included  on  the 
analytical  parameter  list). 

For  Alcoa's  petition,  one  filter  cake 
composite  sample  was  collected  from 
each  landfill  sector  (i.e.  trench  and  cell). 
By  collecting  a  composite  sample  fix)m 
each  landfill  sector,  the  resuUs  of  filter 
cake  sampling  are  representative  of  filter 
cake  variability  over  time  since  each 


t  rench  and  cell  contains  filter  cake 

[  enerated  over  a  one  to  two  year  period. 

I  tne  composite  filter  cake  sample  was 

frepared  for  each  of  the  eight  landfill 
jctors.  Composite  samples  consisting 
f  material  retrieved  from  four  soil 
borings  per  sector  were  analyzed  for 
.  Appendix  IX  constituents  and  other 
^  ;onstituents.  Composite  filter  cake 
!  amples  collected  from  landfill  sectors 
,3,6,  and  8  were  not  analyzed  for 
)esticides/PCBs  or  herbicides  as  per 
igreement  with  the  EPA. 

To  quantify  the  filter  cake  total 
I  :onstituent  and  leachate  concentrations, 
Mcoa  used  the  following  SW-846 
Methods:  6010  for  antimony,  barium, 
)ery Ilium,  cadmium,  chromium,  cobalt, 
;opper,  nickel,  silver,  tin,  vanadium, 
md  zinc;  7060  for  arsenic;  7421  for  lead; 
'471  for  total  mercury  and  7470  for 
eachate  mercury;  7740  for  selenium; 
'841  for  thallium;  3060/7196  for 
lexavalent  chromium;  9010  for  cyanide 
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(total  and  complexed);  9030  for  sulfide; 
8080  for  PCBs;  8080/8140  for  pesticides; 
8150  for  herbicides;  8240  for  volatile 
organic  compounds;  smd  8270  for  semi- 
volatile  organic  compounds.  EPA 
Method  340.2  was  used  to  determine 
fluoride  concentration.  Alcoa  used  these 
methods  along  with  the  Toxicity 
Characteristic  Leaching  Procedure 
(TCLP,  SW-846  Method  1311)  to 
determine  leachate  concentrations  of 
metals,  cyanide,  fluoride,  herbicides, 
pesticides,  PCBs,  volatile  organic 
compounds,  and  semi-volatile  organic 
compounds.  Using  SW-846  Methods 
9070/9071,  Alcoa  determined  that  the 
samples  of  the  petitioned  waste  had  oil 
and  grease  contents  below  detectable 
limits.  If  the  total  oil  &  grease 
concentrations  had  been  greater  than  or 
equal  to  1%,  the  Oily  Waste  Extraction 
Procedure,  Method  1330,  would  have 
been  required.  Characteristic  testing  of 


the  filter  cake  samples  included  analysis 
of  ignitability  (SW-846  Method  1010) 
and  corrosivity  (SW-846  Method  9045). 
Samples  were  not  analyzed  for  reactive 
cyanide  and  reactive  sulfide  as  total 
concentrations  of  cyanide  and  sulfide 
did  not  exceed  250  ppm  and  500  ppm 
respectively. 

Table  1  presents  the  maximum  total 
and  leachate  concentrations  for  15 
metals,  total  cyanide,  total  sulfide,  and 
fluoride. 

The  detection  limits  presented  in 
Table  1  represent  the  lowest 
concentrations  quantifiable  by  Alcoa 
when  using  the  appropriate  SW-846 
methods  to  analyze  its  waste.  (Detection 
limits  may  vary  according  to  the  waste 
and  waste  matrix  being  analyzed,  i.e.. 
the  "cleanliness"  of  waste  matrices 
varies  and  "dirty"  waste  matrices  may 
cause  interferences,  thus  raising 
detection  limits.) 


Table  1.— Maximum  Total  Constituent  and  Leachate  Concentrations  ^  WWTP  Filter  Cake 


Inorganic  constituents 


Antimony  

Arsenic  

Barium 

Beryllium 

Chromium  (total)  

Chromium  (hexavalent) 

Cobalt ; 

Copper 

Lead  ~ 

Mercury  ...... 

Nickel ..... 

Selenium  

Tin  

Vanadium 

Zinc 

Cyanide  (total) 

Sulfide  (total) 

Fluoride  


Total  constitu- 
ent analyses 
(mg/kg) 


TCLP  leachate 

analyses 

(mg/1) 


25.0 

<0.025 

13.0 

0.01 1 

630.0 

0.120 

^2 

<0.001 

3300.0 

0.004 

1.5 

NA 

34.0 

0.019 

1500.0 

0.070 

110.0 

<0.001 

0.29 

<0.000? 

2700.0 

7.7 

0.87 

<0.005 

240.0 

<0.053 

13.0 

0.008 

5700.0 

0.590 

<2.1 

<0.01 

16.0 

NA 

13.5 

0.34 

'  These  levels  represent  the  highest  concentration  of  each  constituent  found  in  any  one  sample.  These  levels  do  not  necessarily  represent  the 
specific  levels  found  in  one  sample.  •,    .     ^    .  wi 

<Denotes  that  the  constituent  was  not  detected  at  the  detection  limit  specified  in  the  table. 

NA  Denotes  that  the  constituent  was  not  analyzed. 
Alcoa  analyzed  the  samples  of  petitioned  waste  for  55  volatile  and  115  semi-volatile  organic  compounds.  Table 
2  presents  the  maximum  total  and  leachate  concentrations  for  all  detected  organic  constituents  in  Alcoa's  waste  samples. 

Table  2.— Maximum  Total  Constituent  and  Leachate  Concentrations  ^  WWTP  Filter  Cake 


Organic  constituents 


Acetone  

Methylene  Chloride  

Tetrachloroethene  

Bis(2-ethylhexyl)phthalate 


Total  constitu- 
ents aniayses 
(mg/kg) 


0.34 
0.016 
0.006 
2.5 


TCLP  leachate 

analyses 

(mg/l) 


0.240 

0.028 

<0.005 

0.001 


1  These  levels  represent  the  highest  concentration  of  each  constituent  found  in  any  one  sample.  These  levels  do  not  necessarily  represent  the 

specific  levels  found  in  one  sample.  -r  .j     »t.    .  •.■ 

<Denotes  that  the  constituent  was  not  detected  at  the  detection  limit  specified  in  the  table. 
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To  support  the  delisting  of  the  WWTP 
filter  cake  described  in  its  petition  as 
EPA  Hazardous  Waste  Numbers  F006 
and  F019,  groundwater  samples 
expected  to  be  representative  of 
groundwater  resources  in  the  immediate 
vicinity  of  the  Stolle  landfill  were 
collected  and  analyzed  to  assess 
impacts,  if  any,  to  groundwater.  A  total 
of  six  monitoring  wells  in  the  landfill 
monitoring  network  were  sampled 
quarterly  for  twelve  quarters,  with  the 
exception  of  the  first  and  second 
quarterly  sampling  events  for  which 
only  four  monitoring  wells  were 
sampled.  Each  groundwater  sample 
from  the  first  six  quarters  (with  the 
exception  of  the  second  quarterly 
sampling  event)  was  analyzed  for  the 
same  set  of  Appendix  IX  parameters  as 
the  landfill  samples.  The  second  quarter 
and  the  remaining  six  quarters  of 
groundwater  samples  were  collected  in 
support  of  landfill  closure  and  were 
therefore  analyzed  for  a  reduced  set  of 
metals  which  included  aluminum, 
cadmium,  calcium,  chromium  (total  and 
hexavalent),  iron,  lead,  manganese, 
nickel,  sodium,  and  zinc;  and  reduced 
sets  of  volatile  and  semi-volatile  organic 
compounds.  Analysis  for  PCBs, 
pesticides,  herbicides,  cyanide,  fluoride, 
and  sulfide  was  eliminated  after  the 
sixth  quarter  of  data.  Analysis  for 
volatile  and  semi-volatile  organic 
compounds  was  not  done  after  the 
seventh  quarter'of  data.  These  changes 
were  made  with  approval  by  the  Ohio 
Environmental  Protection  Agency 
(OEPA). 

To  quantify  groimdwater 
concentrations,  Alcoa  used  the 


following  SW-846  Methods:  6010  for 
barium,  cobalt,  copper,  nickel,  tin,  and 
zinc;  7041  for  antimony;  7060  for 
arsenic;  7421  for  lead;  7740  for 
selenium;  7841  for  thallium;  7091  for 
berylhum;  7131  for  cadmium;  7191  for 
chromium;  7761  for  silver;  7911  for 
vanadium;  7470  for  mercury;  8240  for 
VCXZs;  8270  for  SVOCs;  8080  for  PCBs; 
8080/8140  for  pesticides;  8150  for 
herbicides;  3060/7196  for  hexavalent 
chromium;  9010  for  cyanide;  and  9030 
for  sulfide.  EPA  Method  340.2  was  used 
for  fluoride  analysis.  Table  4  presents 
maximum  groundwater  concentrations 
for  organic  and  inorgsuiic  constituents. 

EPA  does  not  generally  verify 
submitted  test  data  before  proposing 
delisting  decisions.  The  sworn  affidavit 
submitted  with  the  petition  binds  the 
petitioner  to  present  truthful  and 
accurate  results. 

D.  EPA  Evaluation 

EPA  has  reviewed  the  sampling 
procedures  used  by  Alcoa  and  has 
determined  that  they  satisfy  EPA  criteria 
for  collecting  representative  samples. 

Under  a  landfill  disposal  scenario,  the 
major  exposure  route  of  concern  for  any 
hazardous  constituents  would  be 
ingestion  of  contaminated  ground  water. 
EPA,  therefore,  evaluated  Alcoa's 
petitioned  waste  using  the  modified 
EPA  Composite  Model  for  Landfills 
(EPACML)  which  predicts  the  potential 
for  ground  water  contamination  fi-om 
wastes  that  are  landfiUed.  See  56  FR 
32993  Ouly  18, 1991),  56  FR  67197 
(December  30.  1991).  and  the  RCRA 
public  docket  for  these  notices  for  a 
detailed  description  of  the  EPACML 
model,  the  disposal  assumptions,  and 


the  modifications  made  for  delisting. 
This  model,  which  includes  both 
unsaturated  and  saturated  zone 
transport  modules,  was  used  to  predict 
reasonable  worst-case  contaminant 
levels  in  ground  water  at  a  compliance 
point  (i.e.,  a  receptor  well  serving  as  a 
drinking-water  supply).  Specifically,  the 
model  estimated  the  dilution/ 
attenuation  factor  (DAP)  resulting  from 
subsurface  processes  such  as  three- 
dimensional  dispersion  and  dilution 
bom  ground-water  recharge  for  a 
specific  volume  of  waste.  The  DAFs 
generated  using  the  EPACML  vary  from 
a  maximum  of  100  for  smaller  annual 
volimies  of  waste  (i.e.,  less  than  1,000 
cubic  yards  per  year)  to  DAFs 
approaching  ten  for  larger  annual 
volume  wastes  (i.e.,  400,000  cubic  yards 
per  year).  EPA  requests  comments  on 
the  use  of  the  EPACML  as  applied  to  the 
evaluation  of  Alcoa's  waste. 

Typically,  EPA  uses  the  maximum 
annual  waste  volume  to  derive  a 
petition-specific  DAF.  The  DAFs  are 
ciurently  calculated  assuming  an 
ongoing  process  that  generates  wastes 
for  20  years.  Therefore,  the  DAF  was 
adjusted  as  appropriate  for  a  one-time 
exclusion.  Alcoa's  maximum  waste 
volume  of  16,772  cubic  yards  is 
adjusted  by  a  divisor  of  20  to  estimate 
a  maximum  annual  waste  volume  of  839 
cubic  yards  per  year.  This  adjusted 
waste  volume  corresponds  to  a  DAF  of 
100.  In  EPA's  evaluation,  a  DAF  of  100 
times  the  health  based  level  used  in 
delisting  decision  making  was  used  to 
determine  the  maximum  allowable 
leachate  concentration  for  the  waste  in 
the  Stolle  landfill  (see  Table  3). 


Table  3.— EPACML:  Maximum  Allowable  Leachate  Concentrations  WWTP  Filter  Cake 


Inorganic  and  organic  constituents 


Arsenic  

Barium „ 

Chromium 

C6baA  

Copper 

Nickel 

Vanadium 

Zinc 

Fluoride  

Acetone 

Methylene  Chloride 

Bis(2-ethylhexyl)phthalate 


Dol?®  "SP^JS^  P??^  °^  Health-Based  Levels  and  Solubilities  Used  in  the  Evaluation  of  Delisting  Petitions 
RCRA  public  docket  for  today's  notice 


TCLP  leachate 

analyses 

(mgfl) 


0.011 
0.120 
0.004 
0.019 
0.070 
7.700 
0.008 
0.590 
0.340 
0.240 
0.028 
0.001 


Levels  of  reg- 
ulatory con- 
cem 


5.0 

200.0 

10.0 

3210.0 

3140.0 

2  370.0 

20.0 

1000.0 

400.0 

400.0 

0.5 

0.6 


December  1994.  located  in  the 

t^^e^io^tX'ISr^t^l^n^^t^  Concentration  Table.  April  1998".  and  the  equation  used  for  cateulating  delisting  health- 
latSS^Sj^m*^  ^^^  ^^"^  *^^  '^^  *°^^  *  "°*'*^  ^°'  ^  ^^'^^^  reference  doses  and  the  cateulation  of  the  health^ased  levels  of  regu- 
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1  'or  inorganic  constituents,  the 
maximum  reported  leachate 
concentrations  of  arsenic,  barium, 
cl^omiimi,  cobalt,  copper,  nickel, 
vanadium,  zinc,  and  fluoride  in  the 
WWTP  filter  cake  were  well  below  the 
health-based  level$  of  concern  used  in 
delisting  decision-making.  EPA  did  not 
evaluate  the  mobility  of  the  remaining 
inorganic  constituents  (i.e.,  antimony, 
b^^llium,  cadmium,  chromium  (total 
a^  hexavalent),  lead,  mercury, 
selenium,  silver,  thallium,  tin,  and 
cyanide)  from  Alcoa's  waste  because 
tl|[0y  were  not  detected  in  the  leachate 
using  the  appropriate  analytical  test 
methods  (see  Table  1).  EPA  believes  that 
it  is  inappropriate  to  evaluate  non- 
djBtectable  concentrations  of  a 
cppstituent  of  concern  in  its  modeling 
efforts  if  the  non-detectable  value  was 
obltained  using  the  appropriate 
analytical  method.  If  a  constituent 
catmot  be  detected  when  using  the 


Fable  4.— Maximum  Groundwater  Constituent  Concentrations  ^  Landfill  Groundwater  Monitoring  Wells 


appropriate  analytical  method  with  an 
adequate  detection  limit,  EPA  assumes 
that  the  constituent  is  not  present  and 
therefore  does  not  present  a  threat  to 
himian  health  or  the  environment. 

EPA  also  evaluated  the  potential 
hazards  of  the  organic  constituents 
detected  in  the  TCLP  extract  of  Alcoa's 
samples  (i.e.,  acetone,  methylene 
chloride,  Bis(2-ethylhexyl)phthalate). 
The  maximum  detected  leachate 
concentrations  in  Alcoa's  waste  were 
significantly  below  the  respective  levels 
of  concern. 

After  reviewing  Alcoa's  processes, 
EPA  accepts  Alcoa's  analysis  that  no 
other  hazardous  constituents,  other  than 
those  tested  for,  are  likely  to  be  present 
in  the  waste,  and  that  any  migration  of 
hazardous  constituents  from  the  waste 
would  result  in  concentrations  below 
delisting  health-based  levels  of  concern. 
In  addition,  on  the  basis  of  test  results 
and  information  provided  by  Alcoa 


pursuant  to  §  260.22,  EPA  concludes 
that  the  petitioned  waste  does  not 
exhibit  any  of  the  characteristics  of 
ignitability,  corrosivity,  reactivity,  <» 
toxicity. 

In  its  evaluation  of  Alcoa's  petition, 
EPA  also  considered  the  potential 
impact  of  the  petitioned  waste  via  non- 
groimd  water  routes  (i.e.,  air  emission 
and  siirface  runoff).  With  regard  to 
airborne  dispersal,  EPA  believes  that  no 
appreciable  air  releases  are  likely  from 
Alcoa's  waste  as  the  landfill  has  been 
capped.  Therefore,  there  is  no 
substantial  present  or  potential  hazard 
to  human  health  from  airborne  exposure 
to  constituents  from  Alcoa's  petitioned 
waste. 

-EPA  examined  potential  impacts  to 
the  groundwater  in  the  vicinity  of  the 
landfill  through  evaluation  of  Alcoa's 
submitted  groundwater  data  (see  Table 
4). 


Inorganic  and  organic  constituents 


Acetone  

Aluminum 

A|rttimony  

Ai^ic  

^^rium 

Beryllium 

Bi6(2-ethylhexyl)phthalate 

Qtitx>n  Disulfide 

ColMit 

Ctiromium 

^0xavalent  Chromium 

Copper 

Cyanide 

ii  fiyl  Benzene 

Fl  joride  

ifon 


L«ad  

Manganese .... 
Naphthalene  .. 

Nickel 

jhenol 

Thallium 

vanadium  

Vinyl  Chloride 

Xylenes 

Zinc 


Total  constitu- 

Health based 

ent  analyses 

level 

(mg/1) 

(mg/l) 

0.011 

4.0 

2.7 

•35.0 

20.022 

0.006 

0.027 

0.05 

0.62 

2.0 

20.018 

0.004 

30.054 

0.006 

0.022 

4.0 

0.015 

•2.1 

20.66 

0.1 

0.023 

0.1 

0.018 

13 

0.013 

02 

0.012 

OJ 

2.8 

4.0 

5.3 

•10.5 

0.005 

0.015 

0.4 

•0.7 

0.001 

1^ 

21.3 

0.7 

0.14 

20.0 

0.094 

•21 

»  0.003 

0.002 

0.011 

0.2 

••0.002 

0.002 

0.022 

10.0 

4.1 

7.0 

These  levels  represent  the  highest  concentration  of  each  constituent  found  in  any  one  sample.  These  levels  do  not  necessarily  represent  the 
^ikecific  levels  found  in  one  samfw. 

2  Statistical  ouUier. 

3  Less  ttian  1 0  times  equipment  blank  concentratkm;  therefore,  conskJered  norvdetect 
*  Less  than  the  practical  quantitatkxi  limiL 
6  Dfitfiction  Hnfiit. 

•Based  on  the  oral  reference  dose  from  "Risk-Based  Concentratton  Table.  April  1998",  and  the  equatkxi  used  for  cateulating  delisting  health- 
based  levels  found  in  the  document  referenced  below. 

Nota:  See  the  RCRA  pubik:  docket  for  today's  notne  for  the  specific  reference  doses  and  the  cak^ulatkm  of  the  health-based  levels. 


For  inorganic  constituents,  elevated 
Uvels  of  chromivun,  nickel,  beryllium, 
and  antimony  were  each  detected  on  a 
single  occasion.  Elevated  levels  of 


chromiimi  and  nickel  were  detected 
only  during  the  second  quarter  sampling 
event.  Elevated  levels  of  berylUum  and 
antimony  were  detected  only  during  the 


fourth  quarter  sampling  event. 
Statistical  tests  determined  that  the 
elevated  points  were  statistical  outliers 
that  did  not  fit  the  distribution  of  the 


rest  of  the  data  and  were  not 
representative  of  actual  groundwater 
conditions.  During  the  fourth  quarter, 
thallium  was  detected  at  the  detection 
limit  and  one-thousandth  of  a  mg/L 
greater  than  the  HBL.  Thallium  was  not 
detected  in  any  of  the  groundwater 
samples  during  the  first  six  quarters  of 
groundwater  sampling.  Therefore,  there 
are  no  apparent  trends  in  the  data  to 
indicate  Uiat  thalhum  is  actually  present 
in  the  groundwater. 

Bis(2-ethylhexyl)phthalate  was 
detected  at  an  elevated  level  during  the 
third  quarter  sampling  event.  Because 
this  compound  does  not  leach  from  the 
landfill  filter  cake  at  appreciable  levels, 
and  is  a  common  field  contaminant,  a 
statistical  test  was  performed  which 
determined  that  the  elevated  level  is  a 
statistical  outlier.  Bis(2- 
ethylhexyllphthalate  was  also  detected 
at  an  elevated  level  during  the  fifth 
quarter  sampling  event.  The  associated 
method  blank  was  foimd  to  have  6  ppb 
of  this  common  field  contaminant. 
Following  standard  laboratory  data 
validation  techniques  for  common 
contaminants,  the  level  was  qualified 
and  considered  non-detect  because  it 
was  less  than  ten  times  the 
concentration  detected  in  the  associated 
equipment  blank.  During  the  sixth 
quarter  sampling  event,  vinyl  chloride 
was  detected  at  a  concentration  equal  to 
the  MCL.  However,  this  result  was 
qualified  as  estimated  as  it  was  less  than 
the  practical  quantitation  limit. 

Analjrtical  results  indicate  no  adverse 
impact  to  groundwater  quality  as  a 
result  of  the  disposal  of  filter  cake  in  the 
Stolle  landfill.  Alcoa  continues  to 
monitor  the  groundwater  through  the 
landfill  monitoring  well  network  under 
regulation  of  the  OEPA. 

EPA  also  considered  the  potential 
impact  of  the  petitioned  wastes  via  a 
surface  water  route.  The  Stolle  landfill 
was  constructed  with  a  perimeter 
embankment  to  prevent  lateral 
migration  of  water.  Clay,  with  a 
maximum  permeability  of  10-*cm/sec, 
was  used  for  embankment  construction. 
In  addition,  as  a  requirement  by  the 
OEPA,  Stolle  was  required  to  construct 
an  underdrain  system  for  collection  and 
discharge  of  surface  water  to  prevent 
ponding.  Since  1984,  all  water  collected 
via  the  underdrain  system  has  been 
released  to  the  Sidney  sanitary  sewer 
system  for  treatment.  EPA  beUeves  that 
containment  structures  at  the  Stolle 
landfill,  including  the  engineered  cap, 
can  effectively  control  surface  water 
run-off.  Furthermore,  the  concentrations 
of  any  hazardous  constituents  in  the 
run-off  will  tend  to  be  lower  than  the 
extraction  procedure  test  results 
reported  in  today's  notice  because  of  the 


aggressive  acidic  media  used  for 
extraction  in  the  TCLP.  EPA  believes 
that,  in  general,  leachate  derived  fi-om 
the  waste  is  unlikely  to  directly  enter  a 
surface  water  body  without  first 
traveling  through  the  saturated 
subsurface  where  dilution/attenuation 
of  hazardous  constituents  will  also 
occur.  Leachable  concentrations  provide 
a  direct  measure  of  the  solubility  of  a 
toxic  constituent  in  water,  and  are 
indicative  of  the  fraction  of  the 
constituents  that  may  be  mobilized  in 
surface  water,  as  well  as  ground  water. 
The  reported  TCLP  data  shows  that  the 
constituents  that  might  leach  firom 
Alcoa's  waste  to  surface  water  are  likely 
to  be  below  the  health-based  levels  of 
concern.  EPA,  therefore,  concludes  that 
Alcoa's  waste  is  not  a  significant  hazard 
to  human  health  or  the  environment  via 
the  surface  water  exposure  pathway. 

E.  Conclusion 

Based  on  descriptions  of  the  process 
bom  which  the  petitioned  waste  is 
derived,  descriptions  of  Alcoa's 
wastewater  treatment  process,  and 
analytical  characterization  of  the 
petitioned  waste,  EPA  believes  that 
Alcoa  has  successfully  demonstrated 
that  the  petitioned  waste  is  not 
hazardous.  EPA,  therefore,  proposes  to 
grant  a  one-time  exclusion  to  Alcoa  for 
its  WWTP  filter  cake  described  in  its 
petition  as  EPA  Hazardous  Waste  Nos. 
F006  and  F019.  If  made  final,  the 
proposed  exclusion  will  apply  only  to 
the  approximately  16,772  cubic  yards  of 
petitioned  waste  present  in  the  Stolle 
landfill. 

III.  Effiect  on  State  Authorizations 

This  proposed  exclusion,  if 
promulgated,  would  be  issued  under  the 
Federal  (RCRA)  delisting  program. 
States,  however,  may  impose  more 
stringent  regulatory  requirements  than 
EPA,  purauant  to  section  3009  of  RCRA. 
These  more  stringent  requirements  may 
include  a  provision  which  prohibits  a 
Federally-issued  exclusion  from  taking 
effect  in  the  State.  Because  a  petitioner's 
waste  may  be  regulated  under  a  dual 
system  (i.e.,  both  Federal  (RCRA)  and 
State  (non-RCRA)  programs),  petitioners 
are  urged  to  contact  State  regulatory 
authorities  to  determine  the  current 
status  of  their  wastes  under  the  State 
laws. 

Furthermore,  some  States  (e.g., 
Louisiana  and  Illinois)  are  authorized  to 
administer  a  delisting  program  in  lieu  of 
the  Federal  program  (i.e.,  to  make  their 
own  delisting  decisions).  Therefore,  this 
proposed  exclusion,  if  promulgated, 
would  not  apply  in  those  authorized 
States.  If  the  petitioned  waste  will  be 
transported  to  any  State  with  delisting 


authorization,  Alcoa  must  obtain 
deUsting  authorization  bom  that  State 
before  the  waste  may  be  managed  as 
nonhazardous  in  the  State. 

IV.  Effiective  Date 

This  rule,  if  made  final,  will  become 
effective  immediately  upon  such  final 
publication.  The  Hazardous  and  Solid 
Waste  Amendments  of  1984  amended 
Section  3010  of  RCRA  to  allow  rules  to 
become  effective  in  less  than  six  months 
when  the  regulated  community  does  not 
need  the  six-month  period  to  come  into 
compliance.  That  is  the  case  here, 
because  this  rule,  if  finalized,  would 
reduce  the  existing  requirements  for 
persons  generating  hazardous  wastes.  In 
fight  of  the  unnecessary  hardship  and 
expense  that  would  be  imposed  on  this 
petitioner  by  an  effective  date  six 
months  after  publication  and  the  fact 
that  a  six-month  deadline  is  not 
necessary  to  achieve  the  purpose  of 
Section  3010,  EPA  befieves  that  this 
exclusion  should  be  effective 
immediately  upon  final  publication. 
These  reasons  also  provide  a  basis  for 
making  this  rule  effective  immediately, 
upon  final  publication,  under  the 
Administrative  Procedure  Act,  5  U.S.C. 
553(d). 

V.  Regulatory  Impact 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  The  proposal  to  grant  an 
exclusion  is  not  major,  since  its  effect, 
if  promulgated,  would  be  to  reduce  the 
overall  costs  and  economic  impact  of 
EPA's  hazardous  waste  management 
regulations.  This  reduction  would  be 
achieved  by  excluding  waste  generated 
at  a  specific  facility  bom  EPA's  fists  of 
hazardous  wastes,  thereby  enabUng  this 
facility  to  manage  its  waste  as  non- 
hazardous.  There  is  no  additional 
impact,  therefore,  due  to  today's 
proposed  rule.  This  proposal  is  not  a 
major  regulation;  therefore,  no 
Regulatory  Impact  Analysis  is  required. 

VI.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  FlexibiUty 
Act,  5  U.S.C.  601-612,  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed 
or  final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  The  Administrator  or 
delegated  representative  may  certify, 
however,  that  the  rule  will  not  have  a 
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significant  economic  impact  on  a 
siilbstantial  nimiber  of  small  entities. 

j  This  rule,  if  promulgated,  will  not 
n$ve  an  adverse  economic  impact  on 
small  entities  since  its  effect  would  be 
to  reduce  the  overall  costs  of  EPA's 
hazardous  waste  regulations. 
Accordingly,  I  hereby  certify  that  this 
proposed  regulation,  if  promulgated, 
will  not  have  a  significant  economic 
ijmpact  on  a  substantial  number  of  small 
entities.  This  regulation,  therefore,  does 

ItDt  require  a  regulatory  flexibility 
ilysis. 

.  Paperwork  Reduction  Act 

Information  collection  and  record- 
ping  requirements  associated  with 
s  proposed  rule  have  been  approved 
the  Office  of  Mtmagement  and 
dget  (OMB)  under  the  provisions  of 
he  Paperwork  Reduction  Act  of  1980 
P.L.  96-511, 44  use  3501  et  seq.)  and 
iBve  been  assigned  OMB  Control 
dumber  2050-0053. 

^m.  Unfunded  Mandates  Reform  Act 

Under  section  202  of  the  Unfunded 
Mandates  Refprm  Act  of  1995  (UMRA), 
F  ublic  Law  104-4,  which  was  signed 
\tito  law  on  March  22, 1995,  EPA 
merally  must  prepare  a  written 
atement  for  rules  with  Federal 
landates  that  may  result  in  estimated 
3osts  to  State,  local,  and  tribal 
^vemments  in  the  aggregate,  or  to  the 
;:(rivate  sector,  of  $100  million  or  more 
1^  any  one  year.  When  such  a  statement 
is  required  for  EPA  rules,  imder  section 
205  of  the  UMRA,  EPA  must  identify 
akid  consider  alternatives,  including  the 
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least  costly,  most  cost-effective  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  EPA  mi)st 
select  that  alternative,  unless  the 
Administrator  explains  in  the  final  rule 
why  it  was  not  selected  or  it  is 
inconsistent  with  law.  Before  EPA 
establishes  regulatory  requirements  that 
may  significantly  or  uniquely  affect 
small  governments,  including  tribal 
governments,  it  must  develop  imder 
section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  giving  them 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising  them 
on  compliance  with  the  regulatory 
requirements.  The  UMRA  generally 
defines  a  Federal  mandate  for  regulatory 
purposes  as  one  that  imposes  an 
enforceable  duty  upon  State,  local  or 
tribal  govenunents  or  the  private  sector. 
EPA  finds  that  today's  proposed 
delisting  decision  is  deregulatory  in 
nature  and  does  not  impose  any 
enforceable  duty  upon  State,  local  or 
tribal  governments  or  the  private  sector. 
In  addition,  the  proposed  delisting  does 
not  establish  any  regulatory 
requirements  for  small  governments  and 
so  does  not  require  a  small  government 
agency  plan  under  UMRA  section  203. 

K.  Children's  Health  Protection 

Under  Executive  Order  ("EO")  13045. 
for  all  "significant"  regulatory  actions  as 


defined  by  EO  12866,  EPA  must  provide 
an  evaluation  of  the  environmental 
health  or  safety  effect  of  a  proposed  nde 
on  children  and  an  explanation  of  why 
the  proposed  rule  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  EPA. 
This  proposal  is  not  a  significant 
regulatory  action  and  is  exempt  from  EO 
13045. 

List  of  Snbiecto  in  40  CFR  Part  261 

Environmental  Protection,  Hazardous 
waste,  RecycUng,  and  Reporting  and 
recordkeeping  requirements. 

Authority:  Sec.  3001(f)  RCRA,  42  U.S.C. 
6921(fl. 

Dated:  November  24, 1998. 
Robert  Springer, 

Director,  Waste,  Pesticides  and  Toxics 
Division. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  Part  261  is  proposed 
to  be  amended  as  follows: 

PART  261— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  Part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905, 6912(a),  6921, 
6922.  and  6938. 

2.  In  Table  1  of  Appendix  IX  of  Part 
261  it  is  proposed  to  add  the  following 
waste  stream  in  alphabetical  order  by 
faciUty  to  read  as  follows: 

Appendix  IX  to  Part  261— Wastes 
Excluded  Under  §§  260.20  and  260.22. 


Table  1  .—Wastes  Excluded  From  Non-Specific  Sources 


Facility 


Address 


Waste  description 


750  Norcold  Ave.,  Sid- 
ney, Ohio  45365. 


1.  Wastewater  treatment  plant  (WWTP)  sludges  generated  from  the  chemical  conversion 
coating  of  aluminum  (EPA  Hazardous  Waste  No.  F019)  and  WWTP  sludges  generated 
from  electroplating  operations  (EPA  Hazardous  Waste  No.  F006)  and  stored  in  an  on-site 
landfill.  This  is  a  one-time  exclusion  for  approximately  16.772  cubic  yards  of  landfilled 
WWTP  filter  cake.  This  exclusion  was  published  on  [insert  publication  date  of  the  final 
rule]. 

2.  The  constituent  concentrations  measured  in  the  TCLP  extract  may  not  exceed  the  follow- 
ing levels  (mg/L):  Arsenic— 5;  Barium— 200;  Chromiunr>— 10;  Cobalt— 210;  Copper— 140; 
Nickel— 70;  Vanadium— 20;  Zinc— 1000;  FluorkJe— 400;  Acetone-^MX);  Methylene  Chto- 
ride— 0.5;  Bis(2-ethylhexyl)phthalate— 0.6. 

3.  (a)  If,  anytime  after  disposal  of  the  delisted  waste,  Ak»a  possesses  or  is  othenwise  made 
aware  of  any  environmental  data  (including  but  not  limited  to  leact^te  data  or  groundwater 
monitoring  data)  or  any  other  data  relevant  to  the  delisted  waste  indicating  that  any  con- 
stituent identified  in  Conditk>n  (2)  is  at  a  level  In  the  leachate  higher  than  the  delisting  level 
established  in  Conditton  (2),  or  is  at  a  level  in  the  ground  water  or  soil  higher  than  the 
health  based  level,  then  Akx>a  must  report  such  data,  in  writing,  to  the  Regional  Adminis- 
trator within  10  days  of  first  possessing  or  being  made  aware  of  that  data. 

(b)  Based  on  the  infonnatkxi  described  in  paragraph  (a)  and  any  other  informatkjn  received 
from  any  source,  the  Regional  Administrator  will  make  a  preliminary  determination  as  to 
whetfier  the  reported  infomiatton  requires  Agency  action  to  protect  human  health  or  the  en- 
vironment Further  action  may  include  suspending  or  revoking  the  exdusion,  or  other  ap- 
propriate response  necessary  to  protect  human  health  and  the  envirorwnent 
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Table  1.— Wastes  Excluded  From  Non-Specific  Sources— Continued 


Facaity 


Address 


Waste  description 


(c)  If  the  Regionai  Administrator  determines  ttiat  ttie  reported  Information  does  require  Agen- 
cy action,  the  Regional  Administrator  wiH  notify  the  ladlity  in  writing  of  the  actions  the  Re- 
gional Administrator  believes  are  necessary  to  protect  human  health  and  the  environment 
The  notice  shall  include  a  statement  of  the  proposed  action  and  a  statement  providing  the 
facility  with  an  opportunity  to  present  information  as  to  why  the  proposed  Agency  action  is 
not  necessary  or  to  suggest  an  alternative  action.  The  facility  shall  have  10  days  from  the 
date  of  the  Regional  Administrator's  notice  to  present  such  Infonnation. 

(d)  Following  the  receipt  of  information  from  the  facility  Oescrtoed  in  paragraph  (c)  or  (If  no  in- 
fonnation is  presented  under  paragraph  (c)  the  initial  receipt  of  Information  described  in 
paragraph  (a)),  the  Regional  Administrator  will  issue  a  final  written  determination  describing 
the  Agency  actions  that  are  necessary  to  protect  human  health  or  the  environment.  Any  re- 
quired action  described  in  the  Regional  Administrator's  determination  shall  become  effec- 
tive immediatefy.  unless  the  Regional  Administrator  provides  otherwise. 


^^ 
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FEDERAL  MARITIME  COMMISSION 
46  CFR  Parts  514  and  520 
(Doctot  No.  98-29] 

Carrier  Automated  Tariff  Systems 

agency:  Federal  Maritime  Commission. 
ACTION:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  The  Federal  Maritime 
Commission  proposes  to  add  new 
regulations  establishing  the 
requirements  for  carrier  automated  tariff 
systems  in  accordance  with  the 
Shipping  Act  of  1984,  as  modified  by 
the  Ocean  Shipping  Reform  Act  of  1998 
and  the  Coast  Guard  Authorization  Act 
of  1998.  At  the  same  time,  the 
Commission  is  repealing  its  ciurent 
rules  regarding  tariffs  and  service 
contracts  at  46  CFR  part  514. 

DATES:  Submit  comments  on  or  before 
January  20, 1999. 

ADDRESSES:  Address  all  conunents 
concerning  this  proposed  rule  to:  Joseph 
C.  Polking.  Secretary,  Federal  Maritime 
Commission,  800  North  Capitol  Street, 
N.W.,  Washington. DC.  20573-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Panebianco.  General  Counsel, 

Federal  Maritime  Commission,  800 

North  Capitol  Street,  N.W., 

Washington,  D.C.  20573-0001,  (202) 

523-5740 
and 
Bryant  L.  VanBrakle,  Director,  Bureau  of 

Tariffs.  Certification  and  Licensing. 

800  North  Capitol  Street,  N.W., 

Washington.  D.C.  20573-0001.  (202) 

523-5796 

SUPPI.EMENTARY  INFORMATION:  The  Ocean 
Shipping  Reform  Act  of  1998  ("OSRA"). 


Pub.  L.  105-258, 112  Stat.  1902,  amends 
the  Shipping  Act  of  1984  (46  U.S.C.  app. 
sec.  1702  et  seq.)  ("1984  Act")  in  several 
areas,  significantly  altering  the  maimer 
by  which  the  United  States  regulates 
international  ocean  shipping.  One  of  the 
most  noteworthy  changes  is  in  the 
treatment  of  common  carrier  tariffs,  the 
publications  which  contain  the  rates 
and  charges  for  their  transportation 
services.  Currently,  common  carriers 
and  conferences  file  their  tariffs  with 
the  Federal  Maritime  Commission's 
("FMC"  or  "Commission")  Automated 
Tariff  Filing  and  Information  System 
("ATH").  Under  OSRA.  carriers  no 
longer  have  to  file  with  the  Commission, 
but  are  required  to  publish  their  rates  in 
private,  automated  teuiff  systems. 
(Section  8(a)(1)  of  the  1984  Act).  These 
tariff's  must  be  made  available 
electronically  to  any  person,  without 
limits  on  time,  quantity,  or  other  such 
limitation,  through  appropriate  access 
bom  remote  locations,  and  a  reasonable 
charge  may  be  assessed  for  such  access, 
except  for  Federal  agencies.  (Section 
8(a)(2)).  In  addition,  the  Commission  is 
charged  with  prescribing  the 
requirements  for  the  "accessibility  and 
accuracy"  of  these  automated  tariff 
systems.  The  Conunission  also  can 
prohibit  the  use  of  such  systems,  if  they 
fail  to  meet  the  requirements  it 
establishes.  (Section  8(g)). 

The  Commission  is,  accordingly, 
proposing  new  regulations  at  46  CFR 
part  520.  to  implement  the  changes 
occasioned  by  OSRA.  In  addition,  the 
Commission  is  proposing  to  remove 
existing  part  514.  which  deals  mainly 
with  the  filing  of  tariffs  in  ATFI. 

In  anticipation  of  the  passage  of 
OSRA,  the  Commission  published  a 
notice  of  inquiry  ("NOI")  in  the  Federal 
Register  on  July  2. 1998,  Docket  No.  98- 
10.  Inquiry  Into  Automated  Tariff  Filing 
Systems  as  Proposed  by  the  Pending 


Ocean  Shipping  Reform  Act  of  1998. 
The  Commission  sought  comments  fi-om 
the  ocean  transportation  industry  and 
the  general  public  on  how  best  to 
establish  requirements  for  carriers' 
automated  tariff  systems.  To  this  end, 
the  Commission  proposed  fifteen 
questions  to  better  focus  discussion  on 
the  proper  areas.  The  Commission 
subsequently  received  comments  fi-om 
eighteen  commenters.  representing  all 
segments  of  the  ocean  transportation 
industry.  Several  of  these  commenters 
were  trade  associations  representing 
substantial  memberships. 

These  comments  proved  useful  to  the 
Commission  in  preparing  this  proposed 
rule.  Although  there  was  no  unanimity 
among  commenters.  there  was  general 
consensus  on  some  issues.  For  example, 
most  commenters  agreed  that  tariff 
infonnation  should  be  retained  for  5 
years  and  that  there  should  be  some 
standardization  of  tariff  information. 
Moreover,  some  comments  enabled  the 
Commission  to  better  focus  its  efforts  in 
one  direction  or  another. 

One  of  the  primary  functions  of  the 
publication  of  tariffs  is  to  provide  the 
shipping  public  with  accessible  and 
reliable  information  on  the  price  and 
service  options  to  move  particular 
commodities  fi-om  point  A  to  point  B. 
Consistent  with  OSRA's  common 
carriage  principles,  shippers  should  be 
able  to  use  this  infonnation  to  compare 
competing  carriers'  offerings  and  to 
assess  whether  they  are  being 
unreasonably  discriminated  against  vis- 
a-vis their  competitors.  In  addition, 
public  tariff  information  enables  carriers 
to  monitor  their  competitors  and  to  gain 
a  complete  picture  of  the  marketplace  in 
a  particular  trade. 

An  equally  important  function  of 
tariff  publication  is  to  permit  the 
Commission  to  monitor  the  rate  activity 
of  carriers  and  conferences.  In  light  of 
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tne  foct  that  OSRA  continues  to  grant 
^i^titrust  immimity  for  collective 
lisitemaking,  the  ability  to  monitor 
collectively-established  rates  remains 
^rticularly  important.  The  Commission 
o  needs  to  be  able  to  monitor  carrier 
ite  activity  to  ensure  that  the 
ihibited  acts  in  section  10  of  the  1984 
are  not  violated.  In  this  regard,  the 
nunission  will  always  need  a 
historical  record  of  rate  activity, 
commensurate  with  the  five  year  statute 
of  limitations  in  the  1984  Act.  hi 
Addition,  the  ability  to  monitor  the  rate 
activity  of  controlled  carriers  is  crucial 
to  the  Commission's  enforcement  of  the 
controlled  carrier  provisions  of  the  1984 
fct. 

The  proposed  rule  is  an  attempt  to 
reconcile  these  basic  purposes  of  tariff 
bUcation  with  the  relative  discretion 
ngress  has  granted  carriers  to  develop 
eir  own  automated  tariff  systems.  The 
port  of  the  Senate  Committee  on 
!ommerce,  Science,  and  Transportation, 
B.  Rep.  No.  61, 105th  Cong.,  1st  Sess. 
U997)  ("Committee  Report"),  is 
mstructive  in  this  regard.  The 
Committee  noted  that  innovative  private 
ctor  approaches,  such  as  World  Wide 
eb  pages,  should  be  encouraged, 
:ating  that  common  carriers  shoidd  be 
to  develop  their  own  means  of  tariff 
publication.  Committee  Report  at  23. 
/  ilthough  the  Committee  reiterated  that 
t  lere  should  be  no  government 
I  jstraints  on  the  design  of  a  private  tariff 
[lublication  system,  it  also  stated  that 
s  uch  systems  must  assure  the  integrity 
(  f  the  common  carrier's  tariff  and  the 
I  iriff  system  as  a  whole  and  provide  the 
I  ppropriate  level  of  public  access  to 
I  iriff  information.  Id.  The  Committee 
t  Iso  stated  that  tariff  information  should 
le  "simplified  and  standardized."  Id. 
"he  Committee  further  noted  that  the 
( ^mmission  will  retain  its  authority  to 
i  uspend  or  prohibit  the  use  of  tariffs 
ound  to  violate  the  1984  Act  or  other 
Jnited  States  shipping  laws.  Id  at  22- 
13. 

The  proposed  rule  attempts  to  meld 
I  he  various  Congressional  directives  on 
I  )SRA  and  its  legislative  history  to 
)roduce  tariff  publication  requirements 
hat  fully  comport  with  the  letter  and 
I  spirit  of  OSRA.  It  should  enable 
I  »mmon  carriers  to  present  their  pricing 
nformation  in  a  variety  of  ways,  while 
till  allowing  shippers  and  the 
lommission  meaningful  access  to 
iccurate  information.  A  specific  section- 
ly-section  analysis  of  the  proposed  rule 
bllows. 

Section  520.1  Scope  and  Purpose 

This  section  notes  that  p>art  520 
X)ntains  the  regulations  governing  the 
mblication  of  tariffs  in  automated 


systems  by  common  carriers  and 
conferences  in  the  United  States 
waterbome  foreign  commerce,  pursuant 
to  the  changes  occasioned  by  OSRA.  In 
addition,  tUs  section  sQts  forth  the  four 
basic  purposes  of  the  part,  to  enable:  (1) 
Shippers  and  the  public  to  obtain 
reliable  and  useful  rate  information;  (2) 
carriers  and  conferences  to  meet  their 
pubUcation  requirements;  (3)  the  FMC 
to  ensure  that  tariffs  are  accurate  and 
accessible  and  to  protect  against  section 
10  violations;  and  (4)  the  FMC  to 
monitor  activities  of  controlled  carriers 
subject  to  section  9  of  the  1984  Act. 

Section  520.2  Definitions 

This  section  contains  many  of  the 
definitions  that  currently  appear  at  46 
CFR  514.2.  Some  of  these  have  been 
updated  to  reflect  changes  to  the  1984 
Act's  definitions  by  OSRA.  These 
include:  "common  carrier,"  "controlled 
carrier,"  "forest  products,"  "loyalty 
contract,"  "ocean  transportation 
intermediary,"  and  "shipper."  In 
addition,  new  definitions  are  proposed 
for  "Act,"  "conference,"  "effective 
date,"  "Harmonized  System." 
"publication  date,"  "retrieval."  "tariff 
rate  item  ("TRI"),"  "tariff  number,"  and 
"TRI  number."  Modifications  have  also 
been  made  to  some  of  the  definitions 
that  have  been  carried  forward  so  that 
they  comport  with  changes  made 
elsewhere  in  the  proposed  rule. 

Section  520.3  Publication 
Responsibilities 

This  section  sets  forth  the  basic 
requirement  that  all  common  carriers 
and  conferences  must  publish  their 
tariffs  in  automated  tariff  systems,  but 
also  notes  that  they  may  use  agents  to 
meet  this  responsibility.  In  addition, 
proposed  §  520.3(b)  requires 
conferences  to  publish  in  their  systems 
independent  action  and  open  rates 
offered  by  their  members. 

Section  520.3(c)  requires  that  certain 
basic  information  must  be  provided  to 
the  Commission  prior  to  a  carrier  or 
conference  initiating  service  under  an 
automated  tariff.  This  information 
includes  the  organization's  legal  name, 
trade  name,  address,  contact,  tariff 
location,  publisher,  and  type  of  entity. 
This  information  is  necessary  to  enable 
the  Commission  to  meet  its 
responsibiUties  under  OSRA,  and  must 
be  updated  whenever  any  changes 
occur.  Carriers  and  conferences  can 
provide  this  information  by  submitting 
Form  FMC-1,  or  by  entering  the 
information  through  an  interactive 
program  on  the  Commission's  home 
page. 

Section  520.3(d)  provides  that  the 
Commission  will  pubUsh  on  its  website 


a  listing  of  the  locations  of  all  carrier 
and  conference  tari^.  This  should 
enable  the  general  public  to  find  a 
particular  carrier's  tariff  by  simply 
visiting  an  all-inclusive  site.  The 
Commission  specifically  requests 
comments  on  its  proposal  to  publish 
this  list  on  the  website. 

Section  520.4  Tariff  Contents 

Section  520.4(a)  sets  forth  the  general 
contents  for  all  tariffs  published 
pursuant  to  this  pari,  iliis  provision 
does  not  prescribe  a  particular  design  or 
structure,  but  does  prescribe  what  must 
be  included  in  tariffe.  The  first  six  items 
are  specifically  required  by  section 
8(a)(1)  of  the  1984  Act.  In  addition,  all 
tariffs  are  required  to  contain  an 
organization  record,  a  tariff  record,  and 
tariff  rules,  while  commodity  tariffs 
must  also  contain  commodity 
descriptions  and  tariff  rate  items. 
Carriers  and  conferences  are  otherwise 
fi«e  to  structure  their  tariff  publications 
as  they  see  fit. 

The  organization  record  contains 
basic  information  about  the  organization 
which  is  pubUshing  the  tariff.  This 
includes  its:  name,  assigned  number, 
agreement  number,  type,  address  and 
phone  number,  and  names  of  affiliates 
to  conferences  or  agreements.  An 
organization  will  have  only  one 
organization  record,  which  it  can  use 
with  the  various  tariffs  it  may  publish. 

The  tariff  record  contains  mformation 
unique  to  each  tariff  and  includes: 
Organization  name  and  number,  tariff 
number,  tariff  title,  tariff  type,  origin 
and  destination  scope,  contact  person 
and  address,  and  any  default 
measurements  and  aurency  units. 
Section  520.4(c)  does  not  require 
tariffs  to  contain  a  lengthy  set  of 
prescribed  rules  with  very  specific 
contents.  Instead,  carriers  or 
conferences  must  simply  publish  any 
rule  that  affects  the  application  of  their 
tariffs.  If  they  adopt  rules  addressing 
certain  specified  subject  areas,  they  are 
only  required  to  use  specific  titles  for 
the  rules  and  are  free  to  draft  their 
particular  contents  in  whatever  manner 
they  deem  appropriate. 

Section  520.4(a)  requires  each 
separate  commodity  in  a  tariff  to  have 
a  corresponding  and  imique  10-digit 
numeric  code.  Although  tariff 
publishers  can  use  any  coding  pattern 
they  choose,  they  are  encouraged  to  use 
the  United  States  Harmonized  Tariff 
Schedule.  In  addition,  publications 
must  contain  a  commodity  index 
representing  the  commodities  covered 
by  the  tariff. 

A  tariff  rate  item  ("TRI")  is  the  single 
freight  rate  in  effect  for  the 
transportation  of  cargo  imder  a  specified 
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set  of  transportation  conditions.  Section 
520.4(e)  sets  forth  the  basic 
requirements  for  what  must  be 
contained  in  a  TRI.  In  addition.  §  520.4 
allows  publishers  to  define  and  create 
location  groups  and  requires  inland  rate 
tables  if  carriers  provide  intermodal 
transportation  at  combination  rates. 
Lastly,  this  section  requires  conference 
tariffs  to  contain  specific  instructions 
concerning  shipper  requests  and 
complaints. 

Section  520.5  Standard  TarifF 
Terminology 

This  section  states  that  the  Standard 
Terminology  Codes  set  forth  in 
appendix  A  shall  be  used  by  tariff 
pubUshers.  These  codes  reflect  existing 
industry  usage  and  merely  carry  forward 
a  standard  language  for  certain  items, 
consistent  with  Congress'  direction  that 
tariff  information  should  be  simpUfied 
and  standardized.  Committee  Report  at 
18.  The  Commission  does  not  befieve 
that  this  fist  is  necessarily  all-inclusive 
or  will  remain  static,  and  will,  therefore, 
entertain  requests  for  changes  on  a  case- 
by-case  basis.  If  the  Commission  adopts 
a  suggested  change,  it  will  provide 
notice  on  its  web  page. 

Section  520.5(bj  provides  that  tariffs 
must  use  points  or  locations  that  appear 
in  the  National  Imagery  and  Mapping 
Agency  gazetteer  and  that  ports  used 
should  appear  in  the  World  Port  Index. 

Section  520.6  Retrieval  of  Information 

This  section  sets  forth  the 
requirements  and  procedures  by  which 
retrievers  can  obtain  information  from  a 
tariff  publication.  These  requirements 
are  proposed  by  the  Commission  in 
order  to  meet  OSRA's  requirement  that 
tariff  information  be  accessible  to  the 
public  and  provide,  we  believe,  a 
minimal  but  reasonable  degree  of 
accessibility.  As  an  initial  matter,  tariffs 
must  present  users  with  a  tariff  selection 
option  or  the  capability  to  select  an 
object  group,  e.g.  rules.  Tariffs  must  also 
provide  the  capability  to  search  for  a 
commodity  by  text  search  or  number 
search.  Retrievers  should  also  be  able  to 
enter  all  14  numbers  to  directly  access 
a  specific  tariff  rate  item. 

II  retrievers  select  a  specific  object 
gp-oup,  they  should  be  presented  with  a 
list  of  objects  within  the  group  or  a 
search  mechanism  to  locate  an  object 
within  the  group.  In  addition,  §  520.5(e) 
provides  that  the  minimum  rate 
calculation  capability  for  tariffs  will  be 
a  calculated  basic  ocean  height  ("BOF") 
(which  would  include  certain 
adjustments  for  minimum  quantities, 
quantity  discounts,  etc.)  and  a  fist  of  all 
assessorial  charges  that  apply  to  the 
retriever-entered  parameters.  This 


should  enable  shippers  to  ascertain  the 
true  cost  of  their  transportation 
movement,  without  requiring  carriers  to 
calculate  a  "bottom-line"  height  rate. 
While  "bottom-Hne"  calculations  would 
certainly  be  a  desirable  feature  of  any 
pubhc  tariff  system,  and  have  been  a 
requirement  in  ATFI,  the  Commission 
believes  that  requiring  such  capabilities 
would  not  be  consistent  with 
Congressional  intent. 

Section  520.7  Tariff  Limitations 

This  section  contains  certain 
proscriptions  on  tariffs  not  otherwise 
contained  in  the  rule.  As  a  general 
matter,  tariffs  must  be  clear  and  definite, 
in  English,  must  not  cross-reference 
other  tariffs,  nor  be  duplicative.  In 
addition,  carriers  and  conferences  must 
inform  BTCL  whenever  an  existing  tariff 
is  canceled. 

This  section  also  contains  various 
proscriptions  that  were  previously 
contained  in  tariff  rules  and  are  deemed 
still  to  be  relevant.  These  include 
subsections  addressing:  rate 
applicabihty,  minimum  quantity  rates, 
green  salted  hides,  conferences, 
overcharge  claims,  and  returned  cargo. 

Section  520.8  Effective  Dates 

This  section  restates  the  basic 
statutory  proscription  that  new  or  initial 
rates  or  rates  resulting  in  an  increased 
cost  to  a  shipper  may  not  become 
effective  before  30  calendar  days  after 
publication.  However,  rates  for  the 
transportation  of  United  States 
Department  of  E)efense  cargo  may  be 
effective  upon  publication  as  may 
changes  in  rates  that  result  in  a  decrease 
in  cost  to  a  shipper.  In  addition,  the 
following  amendments  are  permitted 
upon  publication:  (1)  Those  resulting  in 
no  change  in  cost  to  a  shipper;  (2) 
cancellation  of  a  tariff  due  to  cessation 
of  service;  (3)  addition  of  certain  ports 
or  points  to  existing  groupings;  and  (4) 
changes  in  charges  over  which  the 
carrier  has  no  control. 

Section  520.9  Access  to  Tari£b 

This  section  sets  forth  the  technical 
requirements  for  providing  access  to 
automated  tariffs  systems.  First,  carriers 
and  conferences  must  provide  public 
access  by  way  of  a  personal  computer  by 
either  dial-up  connection  via  public 
switched  telephone  networks  ("PSTN") 
or  the  Internet.  Various  requirements 
relating  to  each  type  of  connectivity  are 
presented.  FMC  access  must  also  be  via 
dial-up  connection  over  PSTNs  or  a 
connection  over  the  Internet.  In 
addition,  any  recurring  fees  shall  be  the 
responsibility  of  the  publisher,  but  the 
Commission  will  be  responsible  for 


long-haul  charges  for  PSTN  calls 
initiated  by  it. 

Section  520.g(e)  reiterates  the 
statutory  proscriptions  that:  (1)  Tariffs 
must  be  made  available  to  any  person 
without  limits  as  to  time,  quantity,  or 
other  limitation;  (2)  carriers  do  not  have 
to  provide  terminals  for  remote  access; 
and  (3)  carriers  may  assess  reasonable 
fees  for  access,  but  not  against  Federal 
agencies,  including  the  FMC;  and 
further  states  that  tariff  systems  must 
contain  user  instructions.  Lastly. 
§  520.9(g)  requires  carriers  to  provide 
the  FMC  documentation  and  a  requested 
number  of  user  identification  and 
passwords.  This  will  enable  the 
Commission  to  meet  its  responsibilities 
under  the  1984  Act. 

Section  520.10  Integrity  of  Tariffs 

In  an  effort  to  ensure  the  integrity  of 
individual  tariffs  and  of  the  tariff  system 
as  a  whole,  this  section  requires  carriers 
to  maintain  data  in  their  tariff 
pubUcation  systems  for  5  years  from  the 
date  the  information  is  superseded,  and 
to  provide  an  on-line  access  to  such 
data.  This  is  consistent  with  the  five- 
year  statute  of  limitations  for 
Commission  civil  penalty  actions  set 
forth  in  section  13(f)  of  the  1984  Act.  In 
addition,  tariffs  shall  provide  an  access 
date  capability,  so  that  data  in  effect  on 
a  specified  date  can  be  retrieved. 
Without  such  capability,  it  would  be 
impossible  for  the  shippers  or  the 
Commission  to  ascertain  accurate  rate 
information  concerning  past  shipments. 
Carriers  must  also  provide  BTCL  with  a 
written  certification  from  an  officer  that 
the  information  in  their  tariffs  is  true 
and  accurate  and  that  no  unlawful 
alterations  will  be  permitted.  The 
Commission  is  proposing  to  accept  this 
procedure  in  lieu  of  mandating 
particular  systems  for  ensuring  tariff 
integrity  and  security.  This  section 
further  notes  that  the  Commission  will 
periodically  review  published  tariff 
systems  and  will  prohibit  use  of  systems 
that  fail  to  meet  the  requirements  of  this 
part.  To  aid  in  this  endeavor,  carriers 
must  provide  the  Commission 
reasonable  access  to  their  systems  and 
records  in  order  to  conduct  reviews. 

Section  520.11  Non- Vessel-Operating 
Common  Carriers 

This  section  carries  forward  and 
gathers  in  one  place  various  provisions 
relating  to  NVOCCs  Uiat  were  spread 
throughout  part  514.  The  financial 
responsibility  requirements  and  agent 
for  service  of  process  have  been  taken 
bom  46  CFR  514.15(b)(24)  and  Uie  co- 
loading  provision  comes  from  46  CFR 
514.5(b)(14).  The  proposed  rule 
essentially  carries  these  provisions 
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forward,  with  minor  modifications.  The 
Commission  may  address  at  a  later  date 
Ihe  question  of  co-loading  practices 
with  respect  to  OSRA's  modified  criteria 
for  exemptions,  as  well  as  other  changes 
made  by  OSRA. 

Section  520.12  Time/Volume  Rates 

The  provision  relating  to  time/volume 
rates  in  foreign  commerce  is  contained 
in  46  CFR  514.13(b)(19)(i).  The 
proposed  rule  has  placed  them  in  a 
separate  section,  while  generally 
carrying  forward  the  previous 
requirements  affecting  time/volume 
rates.  In  addition,  this  section  permits 
carriers  to  cancel  time/volmne  rates 
which  have  not  been  "accepted"  by  a 
shipper  within  30  days  and  prohibits 
the  use  of  liquidated  damages 
provisions  in  time/voliune  rate 
offerings.  The  Commission  believes  that 
the  use  of  Uquidated  damages 
provisions  are  more  appropriate  to 
service  contracts. 

Section  520.13  Exemptions 

This  section  sets  forth  various 
services  and  cargo  types  that  are 
currently  exempt  under  46  CFR  514.3. 
Several  of  the  prior  exemptions  have  not 
been  carried  forward  because  they  are 
no  longer  relevant  to  a  carrier  tariff 
publication  rule  or  they  are  no  longer 
subject  to  the  Commission's 
jurisdiction.  However,  the  Commission 
questions  whether  all  of  the  exemptions 
carried  forward  are  still  necessary  and 
accordingly  invites  comment  by 
interested  parties  as  to  the  continued 
need  for  certain  exemptions.  The 
proposed  rule  further  notes  future 
exemption  requests  will  be  governed  by 
section  16  of  the  1984  Act  and  Rule  67 
of  the  Commission's  rules  of  practice 
and  procedure.  46  CFR  502.67. 

Section  520.14  Special  Permission 

Proposed  §  520.14  essentially  carries 
forward  the  special  permission 
pnx»dure  set  forth  at  46  CFR  514.18. 
Minor  modifications  have  been  made  to 
reflect  the  changes  occasioned  by 
OSRA. 

Inland  Portions  of  Through  Movements 
to  Europe 

Unlike  the  United  States,  it  appears 
that  the  Eiuopean  Commission 
("E.C.") — ^while  permitting  conference 
tariffs  for  the  ocean  movement  of 
cargo— prohibits  conference  tariffs 
which  cover  the  movement  of  cargo  to 
inland  points  in  Eiut>pe.  Therefore,  it 
seems  diat  carriers  in  the  U.S.-Eiuxipean 
trade  may  participate  in  a  conference 
tariff  covering  U.S.-Europe  ocean 
movements,  and  utilize  individual 
tariffs  covering  European  inland 


transport  for  the  same  shipper  customer. 
A  question  has  arisen  as  to  whether 
these  tari%  for  Eiut>pean  inland 
transport  must  be  published  under  the 
Act.  It  would  seem  that  publishing 
would  be  consistent  with  statutory 
requirements  to  the  extent  the  tariffis 
establish  the  Eiut)pean  inland  portion  of 
a  through  rate  charged  by  a  carrier  in  a 
U.S.-Europe  intermodal  movement. 
However,  the  Commission  welcomes 
comments  on  how  it  could  minimize  the 
regulatory  burdens  occasioned  by  these 
differences  in  regulatory  regimes,  to  the 
extent  it  may  do  so  given  its  own 
statutory  responsibility. 

The  reporting  requirements  contained 
in  46  CFR  part  520  have  been  submitted 
to  the  Office  of  Management  and  Budget 
(OMB).  PubUc  burden  for  this  collection 
of  information  is  estimated  to  be 
313,400  hours  for  S.OOO^respondents. 
This  estimate  includes,  as  applicable, 
the  time  needed  to  review  instructions, 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting.  vaUdating.  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  vtith  any 
previously  applicable  instructions  and 
requirements;  train  persoimel  to 
respond  to  a  collection  of  information, 
search  existing  data  sources,  gather  and 
maintain  the  data  needed,  and  complete 
and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information.  Send 
comments  regarding  the  burden 
estimate  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention 
E>esk  Officer  for  the  Federal  Maritime 
Commission,  New  Executive  Office 
Building,  725  17th  Sti«et,  NW., 
Washington,  DC  20503  within  30  days 
of  publication  in  the  Federal  Reenter. 

'The  FMC  would  also  like  to  solicit 
comments  to:  (a)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  evaluate  the 
acauacy  of  the  Commission's  burden 
estimates  for  the  proposed  collection  of 
information;  (c)  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected:  and  (d)  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
Comments  submitted  in  resptonse  to  this 
proposed  rulemaking  will  bie 
summarized  and/or  included  in  the 
final  rule  and  virill  become  a  matter  of 
public  record. 


The  Chairman  of  the  Commission 
certifies,  pursuant  to  section  605  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  605, 
that  the  proposed  nde  would  not,  if 
promulgated,  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  The  rule  will  either  have  no 
effect  on  small  entities,  or  in  the  case 
where  the  rule  is  likely  to  impact  small 
entities,  the  economic  impact  will  be  de 
minimis. 

List  of  SubiecU  in  46  CFR  Parts  514  and 
520 

Common  Carrier;  Freight;  Harbors, 
Intermodal  transportation;  Maritime 
carriers;  Reporting  and  recordkeeping 
requirements. 

Therefore,  for  the  reasons  set  forth 
above,  part  514  to  subchapter  C,  chapter 
rv  of  46  CFR  is  proposed  to  be  removed 
and  part  520  to  subchapter  B,  chapter  IV 
of  46  CFR  is  proposed  to  be  added  as  set 
forth  below: 

PART  514— [REMOVED] 


PART  520-CARRIER  AUTOMATED 
TARIFFS 

dOC> 

520.1 

Scope  and  purpose. 

520.2 

Definitions. 

520.3 

Publication  responsibilities. 

520.4 

Tariff  contents. 

520.5 

Standard  tariff  terminology. 

520.6 

Retrieval  of  information. 

520.7 

Tariff  limitations. 

520.8 

Effective  dates. 

520.9 

Access  to  tariffs. 

520.10 

Integrity  of  tariffs. 

520.11 

Non-vessel-opeiating  common 

earners. 

520.12 

Time/volume  rates. 

520.13 

Exemptions. 

520.14 

Special  permission. 

Appendix  A  to  Part  520— Standard 
Terminology  and  Codes 

Authority:  5  U.S.C.  553;  46  U.S.C  app. 
1701-1702. 1707-1709, 1712. 1716;  Pub.  L 
105-258. 112  Stet.  1902;  and  sec.  424  of 
Pub.  L  105-383. 

§  520.1    Scope  and  purpose. 

(a)  Scope.  The  regulations  of  this  part 
govern  the  publication  of  tariffs  in 
automated  systems  by  common  carriers 
and  conferences  in  the  waterbome 
foreign  commerce  of  the  United  States. 
They  cover  the  transportation  of 
property  by  such  carriers,  including 
through  transportation  with  inland 
carriers.  They  implement  the  tariff 
publication  requirements  of  section  8  of 
the  Shipping  Act  of  1984  ("Act"),  as 
modified  by  the  Ocean  Shipping  Reform 
Act  of  1998  and  section  424  of  Pub.  L. 
105-258. 

(b)  Purpose.  The  requirements  of  this 
part  are  intended  to  permit: 
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(1)  Shippers  and  other  members  of  the 
public  to  (^tain  reliable  and  usehil 
information  concerning  the  rates  and 
charges  that  will  be  assessed  by 
common  carriers  and  conferences  for 
their  transportation  services; 

(2)  Carriers  and  conferences  to  meet 
their  publication  requirements  pursuant 
to  section  8  of  the  Act; 

(3)  The  Commission  to  ensure  that 
carrier  tariff  publications  are  accurate 
and  accessible  and  to  protect  the  public 
firom  violations  by  carriers  of  section  10 
of  the  Act;  and 

(4)  The  Commission  to  review  and 
monitor  the  activities  of  controlled 
carriers  pursuant  to  section  9  of  the  Act. 

§52a2    Dennttions. 

The  following  definitions  shall  apply 
to  this  part: 

Act  means  the  Shipping  Act  of  1984, 
as  amended  by  the  Oc^an  Shipping 
Reform  Act  of  1998. 

Amendment  means  any  change, 
alteration,  correction  or  modification  of 
an  existing  tariff. 

Assessorial  charge  means  the  amount 
that  is  added  to  the  basic  ocean  height 
rate. 

BTCL  means  the  Commission's 
Bureau  of  Tariffs,  Certification  and 
Licensing  or  its  successor  bureau. 

Bulk  cargo  means  cargo  that  is  loaded 
and  carried  in  bulk  without  mark  or 
count  in  a  loose  unpackaged  form, 
having  homogeneous  characteristics. 
Bulk  cargo  loaded  into  intermodal 
equipment,  except  LASH  or  Seabee 
barges,  is  subject  to  mark  and  coimt  and 
is,  therefore,  subject  to  the  requirements 
of  this  part. 

Co-loading  means  the  combining  of 
cargo  by  two  or  more  NVOCCs  for 
tendering  to  an  ocean  common  carrier 
under  the  name  of  one  or  more  of  the 
NVOCCs. 

Combination  rate  means  a  rate  for  a 
shipment  moving  under  intermodal 
transportation  which  is  computed  by 
the  addition  of  a  TRI,  and  an  inland  rate 
applicable  fixim/to  inland  points  not 
covered  by  the  TRI. 

Commission  means  the  Federal 
Maritime  Commission. 

Commodity  description  means  a 
comprehensive  description  of  a 
commodity  listed  in  a  tariff,  including  a 
brief  definition  of  the  commodity,  any 
applicable  assessorial,  related 
assessorial  charges  if  any,  and  the 
commodity  index  entries  by  which  the 
commodity  is  referenced. 

Commodity  description  number 
means  a  10-digit  nimiber  used  to 
identify  a  commodity  description. 

Commodity  index  means  an  index  of 
the  commodity  descriptions  contained 
in  a  tariff. 


Commodity  rate  means  a  rate  for 
shipping  to  or  from  specific  locations  a 
commodity  or  commodities  specifically 
named  or  described  in  the  tariff  in 
which  the  rate  or  rates  are  published. 

Common  carrier  means  a  person 
holding  itself  out  to  the  general  public 
to  provide  transportation  by  water  of 
cai]go  between  the  United  States  and  a 
foreign  country  for  compensation  that: 

(1)  Assumes  responsibility  for  the 
transportation  from  port  or  point  of 
receipt  to  the  port  or  point  of 
destination;  and 

(2)  Utilizes,  for  all  or  part  of  that 
transportation,  a  vessel  operating  on  the 
high  seas  or  the  Great  Lakes  between  a 
port  in  the  United  States  and  a  port  in 

a  foreign  country,  except  that  the  term 
does  not  include  a  common  carrier 
engaged  in  ocean  transportation  by  ferry 
boat,  ocean  tramp,  or  chemical  parcel 
tanker  or  by  a  vessel  when  primarily 
engaged  in  the  carriage  of  perishable 
agricultural  commodities: 

(i)  If  the  common  carrier  and  the 
owner  of  those  commodities  are  wholly- 
owned,  directly  or  indirectly,  by  a 
person  primarily  engaged  in  the 
marketing  and  distribution  of  those 
commodities  and 

(ii)  Only  with  respect  to  the  carriage 
of  those  commodities. 

Conference  means  an  agreement 
between  or  among  two  or  more  ocean 
common  carriers  which  provides  for  the 
fixing  of  and  adherence  to  uniform  tariff 
rates,  charges,  practices  and  conditions 
of  service  relating  to  the  receipt, 
carriage,  handling  and/or  delivery  of 
passengers  or  cargo  for  all  members,  but 
the  term  does  not  include  joint  service, 
consortium,  pooling,  sailing,  or 
transshipment  agreements. 

Consignee  means  the  recipient  of 
cargo  fix)m  a  shipper;  the  person  to 
whom  a  transported  conmiodity  is  to  be 
deUvered. 

Container  means  a  demountable  and 
reusable  fieight-carrying  unit  designed 
to  be  transported  by  different  modes  of 
transportation  and  having  construction, 
fittings,  and  fastenings  able  to 
withstand,  without  permanent 
distortion  or  additional  exterior 
packaging  or  containment,  the  normal 
stresses  that  apply  on  continuous  all- 
water  and  intermodal  transportation. 
The  term  includes  dry  cargo,  ventilated, 
insulated,  refrigerated,  flat  rack,  vehicle 
rack,  liquid  tank,  and  open-top 
containers  without  chassis,  but  does  not 
include  crates,  boxes  or  pallets. 

Controlled  carrier  means  an  ocean 
common  carrier  that  is,  or  whose 
operating  assets  are,  directly  or 
indirectly  owned  or  controlled  by  a 
government;  ownership  or  control  by  a 


government  shall  be  deemed  to  exist 
with  respect  to  any  common  carrier  if: 

(1)  A  majority  portion  of  the  interest 
in  the  common  carrier  is  owned  or 
controlled  in  any  manner  by  that 
government,  by  an  agency  thereof,  or  by 
any  public  or  private  person  controlled 
in  any  manner  by  that  government,  by 
any  agency  thereof,  or  by  any  public  or 
private  person  controlled  by  that 
government;  or 

(2)  That  government  has  the  right  to 
appoint  or  disapprove  the  appointment 
of  a  majority  of  the  directors,  the  chief 
operating  officer  or  the  chief  executive 
officer  of  the  common  carrier. 

Effective  date  means  the  date  upon 
which  a  published  tariff  or  tariff 
element  is  scheduled  to  go  into  effect. 
Where  there  are  multiple  publications  to 
a  tariff  element  on  the  same  day,  the  last 
element  published  with  the  same 
efiiactive  date  is  the  one  efiiective  for  that 
day. 

Expiration  date  means  the  last  day 
after  which  the  entire  tariff  or  tariff 
element  is  no  longer  in  effect. 

Foreign  commerce  means  that 
commerce  imder  the  jurisdiction  of  the 
Act. 

Forest  products  means  forest  products 
including,  but  not  limited  to,  liunber  in 
bundles,  rough  timber,  ties,  poles, 
piling,  laminated  beams,  bundled 
siding,  bundled  plywood,  bundled  core 
stock  or  veneers,  bundled  particle  or 
fiber  boards,  bundled  hardwood,  wood 
pulp  in  rolls,  wood  pulp  in  unitized 
bales,  paper  and  paper  board  in  rolls  or 
in  pallet  or  skid-sized  sheets,  liquid  or 
granular  by-products  derived  bom 
pulping  and  papermaking,  and 
engineered  wood  products. 

Harmonized  Code  means  the  coding 
provisions  of  the  Harmonized  System. 

Harmonized  System  means  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("US  HTS"),  based  on  the 
international  Harmonized  System, 
administered  by  the  U.S.  Customs 
Service  for  the  U.S.  International  Trade 
Commission. 

Inland  point  means  any  city  and 
associated  state/province,  country,  U.S. 
ZIP  code,  or  U.S.  ZIP  code  range,  which 
lies  beyond  port  terminal  areas.  (A  city 
may  share  the  name  of  a  port:  the 
immediate  ship-side  and  terminal  area 
is  the  port,  but  the  rest  of  the  city  is 
considered  an  inland  point.) 

Inland  rate  means  a  rate  specified 
fit)m/to  an  ocean  port  to/from  an  inland 
point,  for  specified  modes  of  overland 
transportation. 

Inland  rate  table  means  a  structured 
matrix  of  geographic  inland  locations 
(points,  postal  codes/postal  code  ranges, 
etc.)  on  one  axis  and  transportation 
modes  (truck,  rail,  etc.)  on  the  other 
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s,  with  the  inland  rates  specified  at 
matrix  row  and  column 

ersections. 

'ntermodal  transportation  means 
oontinuous  transportation  involving 
more  than  oxe  mode  of  service  (e.g., 
^ip,  rail,  motor,  air),  for  pickup  and/or 
d0livery  at  a  point  beyond  the  area  of 
tlie  port  at  which  the  vessel  calls.  The 
t^m  "intermodal  transportation"  can 
aipply  to  "through  transportation  (at 
through  rates)"  or  transportation  on 
through  routes  using  combination  rates. 

Joint  rates  means  rates  or  charges 

^^blished  by  two  or  more  common 

d^rriers  for  ocean  transportation  over 

le  combined  routes  of  such  common 
iers. 

Local  rates  means  rates  or  charges  for 
portation  over  the  route  of  a  single 
oi^mmon  carrier  (or  any  one  common 
carrier  participating  in  a  conference 
^fi).  the  application  of  which  is  not 
contingent  upon  a  prior  or  subsequent 
movement. 

i  Location  g^up  means  a  logical 
it^Ilection  of  geographic  points,  ports, 
^^tes/provinces,  coimtries,  or 
Cbmbinations  thereof,  which  is 
i>Hniahly  used  to  identify,  by  location 
group  name,  a  group  that  may  represent 
tariff  origin  and/or  destination  scope 
and  TRI  origin  and/or  destination. 

Loyalty  contract  means  a  contract 
V^th  an  ocean  common  carrier  or 
Agreement  by  which  a  shipper  obtains 
fewer  rates  by  committing  all  or  a  fixed 
portion  of  its  cargo  to  that  carrier  or 
agreement  and  the  contract  provides  for 
ai  deferred  rebate  arrangement. 
I   Ocean  common  carrier  means  a 
V  sssel-operating  common  carrier. 
I    Ocean  transportation  intermediary 
ttieans  an  ocean  freight  forwarder  or  a 

P on- vessel-operating  common  carrier, 
or  purposes  of  this  part,  the  term 
(1 J  0:ean /reighf /onvorder  means  a 

rson  that 

(i)  In  the  United  States,  dispatches 
pments  from  the  United  States  via  a 
immon  carrier  and  books  or  otherwise 

ges  space  for  those  shipments  on 
half  of  shippers;  and 
(ii)  Processes  the  docvunentation  or 
forms  related  activities  incident  to 
shipments;  and 
(2)  Non-vessel-operating  common 
■ier  ("NVOCC")  Means  a  common 
ier  that  does  not  operate  the  vessels 
y  which  the  ocean  transportation  is 
'j^rovided,  and  is  a  shipper  in  its 
[ijelationship  with  an  ocean  common 
()arrier. 

Open  rate  means  a  rate  on  a  specified 
I  ommodity  or  commodities  over  which 
conference  relinquishes  or  suspends 
ts  ratemaking  authority  in  whole  or  in 
tart,  thereby  permitting  each  individual 
icean  common  carrier  member  of  the 


conference  to  fix  its  own  rate  on  such 
commodity  or  commodities. 

Organization  name  means  an  entity's 
name  on  file  with  the  Commission  and 
for  which  the  Commission  assigns  an 
organization  number. 

Organization  record  means 
information  regarding  an  entity, 
including  its  name,  address,  and 
organization  type. 

Origin  scope  means  a  location  group 
defining  the  geographic  range  of  cargo 
origins  covered  by  a  tariff. 

Person  includes  individuals,  firms, 
partnerships,  associations,  companies, 
corporations,  joint  stock  associations, 
trustees,  receivers,  agents,  assignees  and 
personal  representatives. 

Point  of  rest  means  that  area  on  the 
terminal  facility  which  is  assigned  for 
the  receipt  of  inbound  cargo  fi-om  the 
ship  and  from  which  inboimd  cargo 
may  be  delivered  to  the  consignee,  and 
that  area  which  is  assigned  for  the 
receipt  of  outbound  cargo  from  shippers 
for  vessel  loading. 

Port  means  a  place  at  which  a 
common  carrier  originates  or  terminates 
(by  transshipment  or  otherwise)  its 
actiial  ocean  carriage  of  cargo  or 
passengers  a^to  any  particular 
transportation  movement. 

Project  rates  means  rates  applicable  to 
the  transportation  of  materials  and 
equipment  to  be  employed  in  the 
construction  or  development  of  a  named 
facihty  used  for  a  major  governmental, 
charitable,  manufacturing,  resource 
exploitation  and  public  utility  or  public 
service  purpose,  including  disaster 
relief  projects. 

Proportional  rates  means  rates  or 
charges  assessed  by  a  common  carrier 
for  transportation  services,  the 
application  of  which  is  conditioned 
upon  a  prior  or  subsequent  movement. 

Publication  date  means  the  date  a 
tariff  or  tariff  element  is  pubUshed  in  a 
carrier's  or  conference's  tariff. 

Publisher  means  an  organization 
authorized  to  publish  or  amend  tariff 
information. 

Rate  means  a  price  stated  in  a  tariff 
for  providing  a  specified  level  of 
transportation  service  for  a  stated  cargo 
quantity,  from  origin  to  destination,  on 
and  after  a  stated  effective  date  or 
within  a  defined  time  frame. 

Retrieval  means  the  process  by  which 
a  person  accesses  a  tariff  via  dial-up 
telecommunications  or  a  network  link 
and  interacts  with  the  carrier's  or 
publisher's  system  on  a  transaction-by- 
transaction  basis  to  retrieve  published 
tariff  matter. 

Rules  means  the  stated  terms  and 
conditions  set  by  the  tariff  owner  which 
govern  the  application  of  tariff  rates, 
charges  and  other  matters. 


Scope  means  the  location  group(s) 
(geographic  groupings(s])  listing  the 
ports  or  ranges  of  ports  to  and  &t)m 
which  the  tariff's  rates  apply. 

Shipment  means  all  of  the  cargo 
carried  under  the  terms  of  a  single  bill 
of  lading. 

Shipper  means: 

(1)  A  cargo  owner; 

(2)  The  person  for  whose  account  the 
ocean  transportation  is  provided; 

(3)  The  person  to  whom  delivery  is  to 
be  made 

(4)  A  shipper's  association;  or 

(5)  An  NVCXX  that  accepts 
responsibility  for  payment  of  all  charges 
applicable  under  die  tariff  or  service 
contract. 

Shippers'  association  means  a  group 
of  shippers  that  consolidates  or 
distributes  freight  on  a  nonprofit  basis 
for  the  members  of  the  group  in  order 
to  secure  carload,  truckload,  or  other 
volume  rates  or  service  contracts. 

Special  permission  means  permission, 
authorized  by  the  Commission,  for 
certain  tariff  publications  that  do  not 
conform  with  applicable  regulations, 
usually  involving  effectiveness  on  less 
than  statutory  notice. 

Tariff  means  a  publication  containing 
the  actual  rates,  charges,  classifications, 
rules,  regulations  and  practices  of  a 
common  carrier  or  a  conference  of 
common  carriers.  The  term  practices 
refers  to  those  usages,  customs  or  modes 
of  operation  which  in  any  way  affect, 
determine  or  change  the  transportation 
rates,  charges  or  services  provided  by  a 
common  carrier  or  conference  and,  in 
the  case  of  conferences,  must  be 
restricted  to  activities  authorized  by  the 
basic  conference  agreement. 

Tariff  rate  item  ("TRI")  means  a  single 
freight  rate,  in  effect  on  and  after  a 
specific  date  or  fw  a  specific  time 
period,  for  the  transportation  of  a  stated 
cargo  quantity,  which  may  move  from 
origin  to  destination  imder  a  single 
specified  set  of  transportation 
conditions,  such  as  container  size  or 
tfflnperatiire. 

Tariff  number  means  a  unique  3-digit 
number  assigned  by  the  publisher  to 
distinguish  it  imia  other  tariffs.  Tariffs 
may  be  identified  by  the  6-digit 
organization  number  plus  the  user- 
assigned  tariff  number  (e.g.,  999999- 
001)  or  a  Standard  Carrier  Alpha  Code 
("SCAC")  plus  the  user-assigned  tariff 
niunber. 

7W  number  means  a  14-digit  number 
which  consists  of  the  commodity  code 
(first  ten  digits)  and  four  unique  suffix 
differentiate  TRIs  vdthin  the  same 
commodity  description. 

Through  rate  means  the- single 
amount  charged  by  a  common  carrier  in 
connection  with  through  transportation. 
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Through  transportation  means 
continuous  transportation  between 
points  of  origin  and  destination,  either 
or  both  of  which  lie  beyond  port 
terminal  areas,  for  which  a  through  rate 
is  assessed  and  which  is  offered  or 
performed  by  one  or  more  carriers,  at 
least  one  of  which  is  a  common  carrier, 
between  a  United  States  point  or  port 
and  a  foreign  point  or  port. 

Thru  date  means  the  date  after  which 
an  amendment  to  a  tariff  element  is 
designated  by  the  publisher  to  be 
unavailable  for  use  and  the  previously 
effective  tariff  element  automatically 
goes  back  into  effect. 

Time/volume  rate  means  a  rate 
published  in  a  tariff  which  is 
conditioned  upon  receipt  of  a  specified 
aggregate  volume  of  cargo  or  aggregate 
freight  revenue  over  a  specified  period 
of  time. 

Trade  name  means  a  name  used  for 
conducting  business,  but  which  is  not 
necessarily  its  legal  name.  This  is  also 
known  as  a  "d/b/a"  (doing  business  as) 
name. 

Transshipment  means  the  physical 
transfer  of  cargo  from  a  vessel  of  one 
carrier  to  a  vessel  of  another  in  the 
course  of  all-water  or  through 
transportation,  where  at  least  one  of  the 
exchanging  carriers  is  a  vessel-operating 
carrier  subject  to  the  Commission's 
jurisdiction. 

§520.3    Publication  responsibilities. 

(a)  General.  Unless  otherwise 
exempted  by  §  520.13,  all  common 
carriers  and  conferences  shall  keep  open 
for  public  inspection,  in  automated 
tariff  systems,  tariffs  showing  all  rates, 
charges,  classifications,  rules,  and 
practices  between  all  points  or  ports  on 
their  own  routes  and  on  any  through 
transportation  route  th^t  has  been 
established. 

(b)  Conferences.  Conferences  shall 
publish,  in  their  automated  tariff 
systems,  rates  offered  piusuant  to 
independent  action  by  their  members 
and  any  open  rates  offered  by  their 
members. 

(c)  Agents.  Common  carriers  or 
conferences  may  use  agents  to  meet 
their  publication  requirements  under 
this  part. 

(d)  Notification.  Each  common  carrier 
and  conference  shall  notify  BTCL,  prior 
to  the  commencement  of  common 
carrier  service  pursuant  to  a  published 
tariff,  of  its  organi2ation  name, 
organization  number,  home  office 
address,  name  and  telephone  number  of 
firm's  representative,  the  location  of  its 
tariffs,  and  the  publisher,  if  any.  used  to 
maintain  its  tariffs,  by  submitting  Form 
FMC-1.  Any  changes  to  the  above 
information  shall  be  immediately 


transmitted  to  BTCL.  The  Commission 
will  provide  a  unique  organization 
number  to  new  entities  operating  as 
common  carriers  or  conferences  in  the 
U.S.  foreign  conunerce. 

(e)  Location  of  tariffs.  The 
Commission  will  pubfish  on  its  website. 
wvw.finc.gov.  a  listing  of  the  locations 
of  all  carrier  and  conference  tariffs.  The 
Commission  will  update  this  list  on  a 
periodic  basis. 

§520.4    Tariff  contents. 

(a)  General.  Tariffs  published 
pursuant  to  this  part  shall: 

(1)  State  the  places  between  which 
cargo  will  be  carried; 

(2)  List  each  classification  of  cargo  in 
use; 

(3)  State  the  level  of  ocean 
transportation  intermediary,  as  defined 
by  section  3(17)(A}  of  the  Act, 
compensation,  if  any,  to  be  paid  by  a 
carrier  or  conference; 

(4)  State  separately  each  terminal  or 
other  charge,  privilege,  or  facility  under 
the  control  of  the  carrier  or  conference 
and  any  rules  or  regulations  that  in  any 
way  change,  affect,  or  determine  any 
part  of  the  aggregate  of  the  rates  or 
charges; 

(5)  Include  sample  copies  of  any  bill 
of  lading,  contract  of  affreightment  or 
other  document  evidencing  the 
transportation  agreement; 

(6)  Include  copies  of  any  loyalty 
contract,  omitting  the  shipper's  name; 

(7)  Contain  an  organization  record, 
tariff  record,  and  tariff  rules;  and 

(8)  For  commodity  tariffs,  also  contain 
commodity  descriptions  and  tariff  rate 
items. 

(b)  Organization  record.  Common 
carriers'  and  conferences'  organization 
records  shall  include: 

(1)  Organization  name; 

(2)  Organization  number  assigned  by 
the  Commission; 

(3)  Agreement  number,  where 
applicable; 

(4)  Organization  type  (e.g.,  ocean 
common  carrier  (VOCC).  conference 
(CONF).  non-vessel-operating  common 
carrier  (NVOCC)  or  agent); 

(5)  Home  office  address  and  telephone 
number  of  firm's  representative; 

(6)  Names  and  organization  numbers 
of  all  affiliates  to  conferences  or 
agreements,  including  trade  names;  and 

(7)  The  publisher,  if  any,  used  to 
maintain  the  organization's  tariffs. 

(c)  Tariff  record.  The  tariff  record  for 
each  tariff  shall  include: 

(1)  Organization  number  and  name, 
including  any  trade  name; 

(2)  Tariff  number; 

(3)  Tariff  Utle; 

(4)  Tariff  type  (e.g..  commodity,  rules, 
equipment  interchange,  or  bill  of 
lading): 


(5)  Contact  person  and  address; 

(6)  Default  measurement  and  currency 
imits;  and  (7)  Origination  and 
destination  scope. 

(d)  Tariff  rules.  Carriers  and 
conferences  shall  publish  in  their  tariffs 
any  rule  that  affects  the  application  of 
the  tariff.  If  they  adopt  rules  addressing 
the  following  subject  areas,  the  rule 
shall  use  the  following  specific  titles: 

(1)  Scope; 

(2)  Payment  of  fi?eight  charges; 

(3)  Bills  of  lading; 

(4)  Freight  forwarder  compensation; 

(5)  Surcharges  and  arbitraries; 

(6)  Transshipment; 

(7)  Shipper  requests; 

(8)  Overcharge  claims; 

(9)  Heavy  Uft; 

(10)  Extra  length; 

(11)  Minimum  bill  of  lading  charges; 

(12)  Ad  valorem  rates; 

(13)  Hazardous  cargo; 

(14)  Returned  cargo; 

(15)  Equipment  interchange 
agreements; 

(16)  Seasonal  discontinuance; 

(17)  Project  rates; 

(18)  Terminal  handling  charges;  and 

(19)  Destination  or  delivery  charges, 
(e)  Commodity  descriptions.  (1)  For 

each  separate  commodity  in  a  tariff,  a  • 
distinct  10-digit  numeric  code  shall  be 
used.  Tariff  publishers  may  use  any 
numeric  commodity  coding  pattern,  but 
should  use  the  U.S.  Harmonized  Tariff 
Schedule  ("US  HTS")  for  both  the 
commodity  coding  and  associated 
terminology  (definitions),  to  the 
maximiun  extent  possible. 

(2)  The  following  commodity  types 
shall  be  preceded  by  their  associated  2- 
digit  prefixes,  with  the  remaining  digits 
at  the  publisher's  option: 

(i)  Mixed  commodities — "99*; 

(ii)  Projects — "98';  and 

(iii)  Non-commodities,  e.g.,  "cai^o, 
n.o.s.,"  "general  cargo,"  or  "fi«ight-all 
kinds"— "00". 

(3)  Commodity  index,  (i)  Each 
commodity  description  created  under 
this  section  shall  have  at  least  one 
similar  index  entry  which  will  logically 
represent  the  commodity  within  the 
alphabetical  index.  Publishers  are 
encouraged,  however,  to  create  multiple 
entries  in  the  index  for  articles  with 
equally  valid  common  use  names,  such 
as,  "Sodium  Chloride,"  "Salt, 
common,"  etc. 

(ii)  If  a  commodity  description 
includes  two  or  more  commodities,  each 
included  commodity  shall  be  shown  in 
the  index. 

(iii)  Items,  such  as  "mixed 
commodities."  "projects"  or  "project 
rates."  "n.o.s."  descriptions,  and 
"FAK."  shall  be  included  in  the 
commodity  index. 
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(f)  Tariff  rate  items.  A  tariff  rate  item 
TRI")  is  the  single  freight  rate  in  effect 

ror  the  transportation  of  cargo  under  a 
specified  set  of  transportation 
conditions.  TRIs  must  contain  the 
following: 

(1)  Brief  commodity  description; 

(2)  TRI  nimiber: 

(3)  Publication  date; 

(4)  Effective  date; 

(5)  Origin  and  destination  locations  or 
^)cation  groups; 

(6)  Rate; 

(7)  Rate  basis; 

(8)  Service  code;  and 

(9)  Via  port  or  port  group  if  origin 

s  ad/or  destinations  are  not  port/port 
foup. 

(g)  Location  groups.  In  the  primary 
tariff,  or  in  a  governing  tariff,  the 
publisher  shall  define  and  create  groups 
of  cities,  states,  provinces  and  coimtries 
(b.g..  location  groups)  or  groups  of  ports 
(e.g..  port  groups),  which  may  be  used 
ita  the  construction  of  TRIs  and  other 
t^ff  objects,  in  lieu  of  specifying 
particular  place  names  in  each  tariff 
item,  or  creating  multiple  tariff  items 
Which  are  identical  in  all  ways  except 
for  place  names. 

I  (h)  Inland  rate  tables.  If  a  carrier  or 
conference  desires  to  provide 
^termodal  transportation  to  or  from 
aamed  points/postal  regions  at 
combination  rates,  it  shall  clearly  and 
accurately  set  forth  the  appUcable 
iiUiarges  in  ad  "Inland  Rate  Tables" 

iBction.  An  inland  rate  table  may  be 
onstructed  to  provide  an  inland 
{distance  which  is  applied  to  a  per  mile 
I  rate  to  calculate  the  inland  rate. 
j   (i)  Shipper  requests.  Conference  tariffs 
shall  contain  clear  and  complete 
instructions,  in  accordance  with  the 
Agreement's  provisions,  stating  where 
^d  by  what  method  shippers  may  file 
requests  and  complaints  and  how  they 
may  engage  in  consultation  pursuant  to 
iection  5^)(6)  of  the  Act,  together  with 
^  sample  rate  request  form  or  a 

flescription  of  the  information  necessary 
or  processing  the  request  or  complaint, 
(j)  Inland  divisions.  Common  ouriers 
ire  not  required  to  state  se{>arately  or 
>therwise  reveal  in  tariffs  the  inland 
division  of  a  through  rate. 

S20.5    Standard  tariff  tanninology. 

(a)  Approved  codes.  The  Standard 
["erminology  Appendix  provides  the 
txisting  Commission  approved  codes 
vhich  shall  be  used  in  tariffis.  These 
ipproved  codes  for  rate  bases,  container 
dziss,  service,  etc.,  and  the  approved 
mits  for  weight,  measure  and  distance, 
>rovide  a  standard  terminology  baseline 
or  tariffs  and  facilitate  retriever 
efficiency.  The  Conunission  will 
:»nsider  additions  to  the  Appendix  on 


t 


a  case-by-case  basis  and  publish 
changes  as  they  are  approved  on  its 
website. 

(b)  Geographic  names.  Tariffs  shall 
only  employ  locations  (points)  that  are 
valid,  published  locations  in  the 
National  Imagery  and  Mapping  Agency 
("MIMA")  gazetteer.  Only  ports 
published  or  approved  for  pubUcation 
in  the  World  Port  Index  (Pub.  No.  150) 
shall  be  used  in  tariffs.  A  port  must  have 
a  NIMA  gazetteer  point  to  be  valid. 

§520.6    Retrieval  of  infonnatton. 

(a)  General.  Tariffs  shall  present 
retrievers  with  a  tariff  selection  option 
and/or  the  capabiUty  to  select  an  object 
group  (e.g..  rules,  location  groups,  etc.). 

(b)  Search  capability.  Tariffs  shall 
provide  the  capability  to  search  for  a 
commodity  and  an  associated  rate 
within  a  commodity  tariff  by  text  search 
and  by  number. 

(1)  Commodity  searches,  (i)  A  text 
search  feature  shall  allow  "non-case 
sensitive"  text  searches  of  commodity 
descriptions.  Text  search  matches  (hits) 
should  result  in  a  commodity  or 
commodity  index  list. 

(ii)  A  commodity  number  search  shall 
allow  number  searches  using  the  first 
two  (chapter),  four  (heading),  eight 
(subhea<^ng)  or  all  ten  numbers  of  the 
commodity  description  number. 

(2)  Rate  searches.  A  direct  rate  search 
function  shall  be  provided  whereby  the 
retriever  may  enter  all  fourteen  numbers 
for  access  to  a  specific  TRI. 

(c)  Commodities  and  TRIs.  Retriever 
selection  of  a  specific  commodity  from 
a  commodity  list,  commodity  index  or 

a  direct  commodity  number  search  shall 
display  the  commodity  description  and 
provide  an  option  for  a  TRI  display  or 
a  TRI  list  if  multiple  TRIs  are  in  effect 
for  the  commodity  on  the  retriever- 
entered  access  date. 

(d)  Object  groups.  Retriever  selection 
of  a  specific  object  group  shall  result  in 
a  Ust  of  the  objects  within  the  group  or 
present  a  search  mechanism  to  allow 
location  of  an  object  or  object  within  the 
group.  For  example,  selection  of  the 
rules  object  group  would  present  a  list 
of  the  rules.  For  rules,  a  "non-case 
sensitive"  text  search  capability  shall  be 
provided  to  locate  rules  that  contain 
specific  terms  or  phrases.  Selection  of 
the  commodities  object  group  shall 
allow  for  text  and  commodity  nimiber 
search  capabiUty. 

(e)  Basic  ocean  freight.  The  minimum 
rate  calculation  capabiUty  for  tariffs 
shall  be  a  calculated  basic  ocean  freight 
("BOF")  (to  include  any  adjustments  to 
the  BOF  and  inland  rates  for 
combination  rates)  and  presentation  of  a 
list  of  all  assessorial  charges,  by  rule 
number  and  charge  title,  that  apply  for 


the  retriever-entered  shipment 
parameters. 

(f)  Displays.  All  displays  of  individual 
tariff  matter  shall  include  the 
pubUcation  date,  effective  date, 
amendment  code  (as  contained  in 
Appendix  A  to  this  part)  and  object 
name  or  number.  When  appUcable,  a 
thru  date  or  expiration  date  shall  also  be 
displayed.  Use  of  "S"  as  an  amendment 
code  shall  be  accompanied  by  a 
Commission  issued  special  use  number. 

f  520.7   Tariff  limltatlona. 

(a)  General.  Tariffs  published 
pursuant  to  this  part  shall: 

(1)  Be  clear  and  definite; 

(2)  Use  EngUsh  as  the  primary  textual 
language; 

(3)  Not  contain  cross-references  to  any 
other  tariffs,  except  a  tariff  of  general 
appUcabiUty  maintained  by  that  same 
carrier  or  conference;  and 

(4)  Not  duplicate  or  confUct  with  any 
other  tariff  publication. 

(b)  Notice  of  cancellation.  Carriers 
and  conferences  shall  inform  BTCL,  in 
writing,  whenever  a  tariff  is  canceled 
and  the  effective  date  of  that 
cancellation. 

(c)  Applicable  rates.  The  rates, 
charges,  and  rules  applicable  to  any 
given  shipment  shall  be  those  in  effect 
on  the  date  the  cargo  is  received  by  the 
common  carrier  or  its  agent  including 
originating  carriers  in  the  case  of  rates 
for  throu^  transportation. 

(d)  Minimum  quantity  rates.  When 
two  or  more  TRIs  are  stated  for  the  same 
commodity  over  the  same  route  and 
under  similar  conditions,  and  the 
appUcation  is  dependent  upon  the 
quantity  of  the  commodity  shipped,  the 
total  height  charges  assessed  against  the 
shipment  may  not  exceed  the  total 
charges  computed  for  a  larger  quantity, 
if  the  TRI  specifying  a  required 
minimiun  quantity  (either  weight  or 
measurement:  per  container  or  in 
containers)  will  be  applicable  to  the 
contents  of  the  container(s),  and  if  the 
minimum  set  forth  is  met  or  exceeded. 
At  the  shipper's  option,  a  quantity  less 
than  the  minimum  level  may  be 
fieighted  at  the  lower  TRI  if  the  weight 
or  measurement  declared  for  rating 
purposes  is  increased  to  the  minimum 
level. 

(e)  Green  salted  hides.  The  shipping 
weight  for  green  salted  hides  shall  be 
either  a  scale  weight  or  a  scale  weight 
minus  a  deduction,  which  amount  and 
method  of  computation  are  specified  in 
the  commodity  description.  The  shipper 
must  furnish  the  carrier  a  weight 
certificate  or  dock  receipi  &t)m  an 
inland  common  carrier  for  each 
shipment  at  or  before  the  time  the 
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shipment  is  tendered  for  ocean 
transportation. 

(0  Conference  situations.  (1)  New 
members  of  a  conference  shall  cancel 
any  independent  tariffs  applicable  to  the 
trades  served  by  the  conference,  subject 
to  paragraph  (f)(2)(ii)  of  this  section. 
Admission  to  the  conference  may  be 
effective  on  the  date  notice  is  published 
in  the  conference  tariff. 

(2)  Cancellation  of  an  independent 
tariff  requires  30  days'  notice  if: 

(i)  The  carrier  is  a  controlled  carrier, 
or 

(ii)  The  addition  of  the  carrier  to  the 
conference  results  in  a  rate  change  from 
the  independent  tariff  which  causes  an 
increase  in  costs  to  a  shipper. 

(g)  Overcharge  claims.  (1)  No  tariff 
may  limit  the  filing  of  overcharge  claims 
with  a  common  carrier  to  a  period  of 
less  than  three  years  from  the  accrual  of 
the  cause  of  action. 

(2)  The  acceptance  of  any  overcharge 
claim  may  not  be  conditioned  upon  the 
pajnnent  of  a  fee  or  charge. 

(3)  No  tariff  may  require  that 
overcharge  claims  based  on  alleged 
errors  in  weight,  measurement  or 
description  of  cargo  be  filed  before  the 
cargo  has  left  the  custody  of  the 
common  carrier. 

(h)  Returned  cargo.  When  a  carrier  or 
conference  offers  the  return  shipment  of 
refused,  damaged  or  rejected  shipments, 
or  exhibits  at  trade  fairs,  shows  or 
expositions,  to  port  of  origin  at  the  TRI 
assessed  on  the  original  movement,  and 
such  TRI  is  lower  than  the  prevailing 
TRI: 

(1)  The  return  shipment  must  occur 
within  one  year; 

(2)  The  return  movement  must  be 
made  over  the  line  of  the  same  common 
carrier  performing  the  original 
movement,  except  in  the  use  of  a 
conference  tariff,  where  return  may  be 
made  by  any  member  line  when  the 
original  shipment  was  carried  under  the 
conference  tariff;  and 

(3)  A  copy  of  the  original  bill  of  lading 
showing  the  rate  assessed  must  be 
presented  to  the  return  common  carrier. 

§520.8    Effoctive  dates. 

(a)  Genera].  (1)  No  new  or  initial  rate, 
or  change  in  an  existing  rate,  that  results 
in  an  increased  cost  to  a  shipper  may 
become  effective  earlier  than  30 
calendar  days  after  publication. 

(2)  An  amendment  which  deletes  a 
specific  commodity  and  apphcable  rate 
&x)m  a  tariff,  thereby  resulting  in  a 
higher  "caiTgo  n.o.s."  or  similar  general 
cargo  rate,  is  a  rate  increase  requiring  a 
30-day  notice  period. 

(3)  Rates  for  the  transportation  of 
cargo  for  the  U.S.  Department  of  Defense 
may  be  effective  upon  publication. 


(4)  Changes  in  rate  charges,  rules, 
regulations  or  other  tariff  provisions 
resulting  in  a  decrease  in  cost  to  a 
shipper  may  become  effective  upon 
publication. 

(by Amendments.  The  following 
amendments  may  take  effect  upon 
publication: 

(1)  Those  resulting  in  no  change  in 
cost  to  a  shipper; 

(2)  The  canceling  of  a  tariff  due  to 
cessation  of  all  service  by  the  carrier 
between  the  ports  or  points  covered  by 
the  tariff; 

(3)  The  addition  of  a  port  or  point  to 
a  previously  existing  origin  or 
destination  grouping;  or 

(4)  Changes  in  charges  for  terminal 
services,  canal  tolls,  additional  charges, 
or  other  provisions  not  under  the 
control  of  the  common  carriers  or 
conferences,  which  merely  acts  as  a 
collection  agent  for  such  charges  and 
the  agency  making  such  changes  does  so 
without  notifying  the  tariff  owmer. 

(c)  Controlled  carriers.  Published  rates 
by  or  for  controlled  carriers  shall  be 
governed  by  the  procedures  set  forth  in 
part  565  of  this  chapter. 

§520.9    Access  to  tariffs. 

(a)  Methods  to  access.  Carriers  and 
conferences  shall  provide  access  to  their 
published  tariffs,  via  a  personal 
computer  ("PC"),  by: 

(1)  Dial-up  connection  via  public 
switched  telephone  networks  ("PSTN"); 
or 

(2)  The  Internet  (Web)  by: 
(i)  Web  browser;  or 
(ii)  Telnet  session. 

(b)  Dial-up  connection  via  PSTN.  (1) 
This  connection  option  requires  that 
tariffs  provide: 

(i)  A  minimxmi  of  a  14.4Kbps  modem 
capable  of  receiving  incoming  calls; 

(ii)  Smart  terminal  capability  for  VT- 
100  terminal  or  terminal  emulation 
access;  and 

(iii)  Telephone  line  quality  for  data 
transmission. 

(2)  The  modem  may  be  included  in  a 
collection  (bank)  of  modems  as  long  as 
all  modems  in  the  bank  meet  the 
minimum  speed.  Smart  terminal 
emulation  provides  for  features  such  as 
bold,  blinking,  underlining  and 
positioning  to  specific  locations  on  the 
display  screen. 

(c)  Internet  connection.  (1)  This 
connection  option  requires  that  systems 
provide: 

(i)  A  universal  resource  locator 
("URL")  Internet  address  (e.g.,  http:// 
www.tariffsrus.com  or  http://l. 2.3.4); 
and/or 

(ii)  A  URL  Internet  address  (e.g., 
tehiet://tariffsrus  or  telnet://l. 2.3.4),  for 
Tehiet  session  access  over  the  Internet. 


(2)  Carriers  or  conferences  shall 
ensure  that  their  Internet  service 
providers  provide  static  Internet 
addresses. 

(d)  Commission  access.  Commission 
telecommunications  access  to  systems 
must  include  connectivity  via  a  dial-up 
connection  over  PSTNs  or  a  connection 
over  the  Internet.  Connectivity  will  be 
provided  at  the  expense  of  the 
publishers.  Any  recurring  connection 
fees,  hardware  rental  fees,  usage  fees  or 
any  other  charges  associated  with  the 
availability  of  the  system  are  the 
responsibility  of  the  publisher,  the 
Commission  shall  only  be  responsible 
for  the  long-haul  charges  for  PSTN  calls 
to  a  tariff  initiated  by  the  FMC. 

(e)  Limitations.  (1)  Tariffs  must  be 
made  available  to  any  person  without 
time,  quantity,  or  other  limitations. 

(2)  Carriers  are  not  required  to 
provide  remote  terminals  for  access 
under  this  section. 

(3)  Carriers  and  conferences  may 
assess  a  reasonable  fee  for  access  to  their 
tariff  publication  systems  and  such  fees 
shall  not  be  discriminatory. 

(4)  Tariff  publication  systems  shall 
provide  user  instructions  for  access  to 
tariff  information. 

(f)  Federal  agencies.  Carriers  and 
conferences  may  not  assess  any  access 
charges  against  the  Commission  or  any 
other  Federal  agency. 

(g)  User  identifications.  Carriers  and 
conferences  shall  provide  the 
Commission  with  the  documentation  it 
requires  and  the  number  of  user 
identifications  and  passwords  it 
requests  to  facilitate  the  Commission's 
access  to  their  systems. 

§520.10    lnt»grity  of  Tariffs. 

(a)  Historical  data.  Carriers  and 
conferences  shall  maintain  the  data  in 
their  tariff  publication  systems  for  a 
period  of  5  years  from  the  date  any 
information  is  superseded,  canceled  or 
withdraws,  and  shall  provide  on-line 
access  to  such  data. 

(b)  Access  date  capability.  Each  tariff 
shall  provide  the  capability  for  a 
retriever  to  enter  an  access  date,  i.e.,  a 
specific  date  for  the  retrieval  of  tariff 
data,  so  that  only  data  in  effect  on  that 
date  would  be  directly  retrievable.  This 
capability  would  also  align  any  rate 
adjustments  and  assessorial  charges  that 
were  effective  on  the  access  date  for  rate 
calculations  and  designation  of 
apphcable  surcharges.  The  access  date 
shall  also  apply  to  the  alignment  of  tariff 
objects  for  any  governing  tariffs. 

(c)  Periodic  review.  The  Commission 
will  periodically  review  published  tariff 
systems  and  will  prohibit  the  use  of  any 
system  that  fails  to  meet  the 
requirements  of  this  part. 
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(d)  Access  to  systems.  Carriers  and 
c  onferences  shall  provide  the 

C  lominission  reasonable  access  to  their 
8  utomated  systems  and  records  in  order 
tp  conduct  reviews. 

(e)  Certification.  Before  a  tariff 
becomes  effective,  carriers  and 
conferences  shall  provide  BTCL  with  a 
written  certification  by  an  officer  or 
iexecutive  that  all  information  contained 

_  their  tariff  publication  is  true  and 
tccurate  and  that  no  unlawful 
iterations  will  be  permitted. 

520. 1 1    Non-vessel-operating  common 
carriers. 

(a)  Financial  responsibility.  An  ocean 
I  ransportation  intermediary  that 
I  tperates  as  a  non-vessel-operating 
( »mmon  carrier  shall  state  in  its  tariff 

mblication: 

(1)  That  it  has  furnished  the 

f  ^mmission  proof  of  its  financial 
esponsibility  in  the  manner  and 
amount  required  by  pait  515  of  this 
Chapter; 

(2)  The  maimer  of  its  financial 
'esponsibility; 

(3)  Whether  it  is  relying  on  coverage 
}rovided  by  a  group  or  association  to 
vhich  it  is  a  member; 

(4)  The  name  and  address  of  the 
purety  company,  insurance  company  or 

Eiiarantor  issuing  the  bond,  insurance 
olicy,.or  guaranty; 
(5)  The  number  of  the  bond,  insurance 
olicy  or  guaranty;  and 
(6)  Where  applicable,  the  name  and 
address  of  the  group  or  association 
providing  coverage. 

Cb)  Agent  for  service.  Every  NVOCC 
act  in  &e  United  States  shall  state  the 
name  and  address  of  the  person  in  the 
United  States  designated  under  part  515 
of  this  chapter  as  its  legal  agent  for 
service  of  process,  including  subpoenas. 
The  NVOCC  shall  further  state  that  in 
any  instance  in  which  the  designated 
legal  agent  cannot  be  served  because  of 
death,  disability  or  unavailability,  the 
Secretary,  FMC  will  be  deemed  to  be  its 
legal  agent  for  service  of  process. 

(c)  Co-loading.  (1)  NVOCCs  shall 
address  the  following  situations  in  their 
tariffs: 

(i)  If  an  NVOCC  does  not  tender  cargo 
for  co-loading,  this  shall  be  noted  in  its 
tariff. 

(ii)  If  two  or  more  NVOCCs  enter  into 
an  agreement  which  establishes  a 
carrier-to-carrier  relationship  for  the  co- 
loading  of  cargo,  then  the  existence  of 
such  agreement  shall  be  noted  in  the 
tariff. 

(iii)  If  two  NVOCCs  enter  into  a  co- 
loading  arrangement  which  results  in  a 
shipper-to-carrier  relationship,  the 
tendering  NVOCC  shall  describe  its  co- 
loading  practices  and  specify  its 


responsibility  to  pay  any  charges  for  the 
transportation  of  the  cargo.  A  shipper- 
to-carrier  relationship  shall  be 
presumed  to  exist  where  the  receiving 
NVOCC  issues  a  bill  of  lading  to  the 
tendering  NVOCC  for  carriage  of  the  co- 
loaded  cargo. 

(2)  Documentation  requirements.  An 
NVOCC  which  tenders  cargo  to  another 
NVOCC  for  co-loading,  whether  under  a 
shipper-to-carrier  or  carrier-to-carrier 
relationship,  shall  annotate  each 
applicable  bill  of  lading  with  the 
identity  of  any  other  NVOCC  to  which 
the  shipment  has  been  tendered  for  co- 
loading.  Such  annotation  shall  be 
shown  on  the  face  of  the  bill  of  lading 
in  a  clear  and  legible  manner. 

(3)  Co-loading  rates.  No  NVOCC  may 
offer  special  co-loading  rates  for  the 
exclusive  use  of  other  NVOCCs.  If  cargo 
is  accepted  by  an  NVOCC  from  another 
NVOCC  which  tenders  that  cargo  in  the 
capacity  of  a  shipper,  it  must  be  rated 
and  carried  imder  tariff  provisions 
which  are  available  to  all  shippers. 

§  520.1 2    Time/volume  rates. 

(a)  General.  Common  carriers  or 
conferences  may  publish  in  their  tariffs 
rates  which  are  conditioned  upon  the 
receipt  of  a  specified  aggregate  volume 
of  cargo  or  aggregate  freight  revenue 
over  a  specified  period  of  time. 

(b)  Publication  requirements.  (1)  All 
rates,  charges,  classifications  rules  and 
practices  concerning  time/volume  rates 
must  be  set  forth  in  the  carrier's  or 
conference's  tariff. 

(2)  The  tariff  shall  identify: 
(i)  The  shipment  records  that  will  be 
maintained  to  support  the  rate;  and 

(ii)  The  method  to  be  used  by 
shippers  giving  notice  of  their  intention 
to  use  a  time/volume  rate  prior  to 
tendering  any  shipments  under  the 
time/volume  arrangement. 

(c)  Accepted  rates.  Once  a  time/ 
volume  rate  is  accepted  by  one  shipper, 
it  shall  remain  in  effect  for  the  time 
specified,  without  amendment.  If  no 
shipper  gives  notice  within  30  days  of 
publication,  the  time/volume  rate  may 
be  canceled. 

(d)  Records.  Shipper  notices  and 
shipment  records  supporting  a  time/ 
volume  rate  shall  be  maintained  by  the 
offering  carrier  or  conference  for  at  least 
five  years  after  a  shipper's  use  of  a  time/ 
volimie  rate  has  ended. 

(e)  Liquidated  damages.  Time/volume 
rates  may  not  impose  or  attempt  to 
impose  liquidated  damages  on  any 
shipper  that  moves  cargo  under  the  rate. 

§520.13    Examptfons. 

(a)  General.  Exemptions  from  the 
requirements  of  this  part  are  governed 
by  section  16  of  the  Act  and  Rule  67  of 


the  Commission's  rules  of  practice  and 
procedure,  §  502.67  of  this  chapter. 

(b)  Services.  The  following  services 
are  exempt  from  the  requirements  of 
this  part: 

(1)  Equipment  interchange 
agreements.  Equipment-interchange 
agreements  between  common  carriers 
subject  to  this  part  and  inland  carriers, 
where  such  agreements  are  not  referred 
to  in  the  carriers'  tariffs  and  do  not 
affect  the  tariff  rates,  charges  or 
practices  of  the  carriers. 

(2)  Controlled  carriers  in  foreign 
commerce.  A  controlled  common  carrier 
shall  be  exempt  from  the  provisions  of 
this  part  exclusively  applicable  to 
controlled  carriers  when: 

(i)  The  vessels  of  the  controlling  state 
are  entitled  by  a  treaty  of  the  United 
States  to  receive  national  or  most- 
favored-nation  treatment;  or 

(ii)  the  controlled  carrier  operates  in 
a  trade  served  exclusively  by  controlled 
carriers. 

(3)  Terminal  barge  operators  in 
Pacific  Slope  States.  Transportation 
provided  by  terminal  barge  operators  in 
Pacific  Slope  States  barging  containers 
and  containerized  cargo  by  barge 
between  points  in  the  United  States  are 
exempt  from  the  tariff  publication 
requirements  of  the  Act  and  the  rules  of 
this  part,  where: 

(i)  The  cargo  is  moving  between  a 
point  in  a  foreign  country  or  a  non- 
contiguous State,  territory,  or  possession 
and  a  point  in  the  United  States; 

(ii)  'The  transportation  by  barge 
between  points  in  the  United  States  is 
furnished  by  a  terminal  operator  as  a 
service  substitute  in  lieu  of  a  direct 
vessel  call  by  the  common  carrier  by 
water  transporting  the  containers  or 
containerized  cargo  under  a  through  bill 
of  lading;  and 

(iii)  Such  terminal  operator  is  a 
Pacific  Slope  State,  municipality,  or 
other  public  body  or  agency  subject  to 
the  jurisdiction  of  the  Commission,  and 
the  only  one  furnishing  the  particular 
circumscribed  barge  service  in  question 
as  of  January  2, 1975. 

(c)  Cargo  types.  The  following  cargo 
types  are  not  subject  to  the  requirements 
of  this  part: 

(1)  Bulk  cargo,  forest  products,  etc. 
This  part  does  not  apply  to  bulk  cargo, 
forest  products,  recycled  metal  scrap, 
new  assembled  automobiles,  waste 
paper  and  paper  waste.  Carriers  or 
conferences  which  voluntarily  publish 
tariff  provisions  covering  otherwise 
exempt  transportation  thereby  subject 
themselves  to  the  requirements  of  this 
part,  including  the  requirement  to 
adhere  to  the  tariff  provisions. 
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(2)  Mail  in  foreign  commerce. 
Transportation  of  mail  between  the 
United  States  and  foreign  countries. 

(3)  Used  military  household  goods. 
Transportation  of  used  military 
household  goods  and  personal  effects  by 
ocean  transportation  intermediaries. 

(4)  Department  of  Defense  cargo. 
Transportation  of  U.S.  Department  of 
Defense  cargo  moving  in  foreign 
commerce  under  terms  and  conditions 
negotiated  and  approved  by  the  Military 
Transportation  Management  Command 
("MTMC")  and  published  in  a  universal 
service  contract.  An  exact  copy  of  the 
universal  service  contract,  including 
any  amendments  thereto,  shall  be  filed 
in  paper  format  with  the  Commission  as 
soon  as  it  becomes  available. 

(5)  Used  household  goods — General 
Services  Administration.  Transportation 
of  used  military  household  goods  and 
personal  effects  shipped  by  federal 
civilian  executive  agencies  under  the 
International  Household  Goods  Program 
administered  by  the  General  Services 
Administration. 

(d)  Services  involving  foreign 
countries.  The  following  transportation 
ser\'ices  involving  foreign  countries  are 
not  subject  to  the  requirements  of  this 
part: 

(1)  Between  foreign  countries.  This 
part  does  not  apply  to  transportation  of 
cargo  between  foreign  countries, 
including  that  which  is  transshipped 
from  one  ocean  common  carrier  to 
another  (or  between  vessels  of  the  same 
common  carrier)  at  a  U.S.  port  or 
transferred  between  an  ocean  common 
carrier  and  another  transportation  mode 
at  a  U.S.  port  for  overland  carriage 
through  the  United  States,  where  the 
ocean  common  carrier  accepts  custody 
of  the  cargo  in  a  foreign  coimtry  and 
issues  a  through  bill  of  lading  covering 
its  transportation  to  a  foreign  point  of 
destination. 

(2)  Between  Canada  and  U.S.  The 
following  services  are  exempt  from  the 
filing  requirements  of  the  Act  and  the 
rules  of  this  part: 

(i)  Prince  Rupert  and  Alaska. — (A) 
Vehicles.  Transportation  by  vessels 
operated  by  the  State  of  Alaska  between 
Prince  Rupert,  Canada  and  ports  in 
southeastern  Alaska,  if  all  the  following 
conditions  are  met: 

(1)  Carriage  of  property  is  Umited  to 
vehicles; 

(2)  Toils  levied  for  vehicles  are  based 
solely  on  space  utilized  rather  than  the 
wei^t  or  contents  of  the  vehicle  and  are 
the  same  whether  the  vehicle  is  loaded 
or  empty; 

(3)  The  vessel  operator  does  not  move 
the  vehicles  on  or  off  the  ship;  and 

(4)  The  common  carrier  does  not 
participate  in  any  joint  rate  estabUshing 


through  routes  or  in  any  other  type  of 
agreement  with  any  other  common 
carrier. 

(B)  Passengers.  Transportation  of 
passengers,  commercial  buses  carrying 
passengers,  personal  vehicles  and 
personal  effects  by  vessels  operated  by 
the  State  of  Alaska  between  Seattle, 
Washington  and  Prince  Rupert,  Canada, 
only  if  such  vehicles  and  personal 
effects  are  the  accompanying  personal 
property  of  the  passengers  and  are  not 
transported  for  the  purpose  of  sale. 

(ii)  British  Columbia  and  Paget  Sound 
Ports;  rail  cars. — (A)  Through  rates. 
Transportation  by  water  of  cargo  moving 
in  rail  cars  between  British  Columbia, 
Canada  and  United  States  ports  on 
Puget  Sound,  and  between  British 
Columbia,  Canada  and  ports  or  points  in 
Alaska,  only  if  the  cargo  does  not 
originate  in  or  is  not  destined  to  foreign 
countries  other  than  Canada,  but  only  if: 

[1]  The  through  rates  are  filed  with 
the  Surface  Transportation  Board  and/or 
the  Canadian  Transport  Commission; 
and 

(2)  Certified  copies  of  the  rate 
divisions  and  of  all  agreements, 
arrangements  or  concurrences,  entered 
into  in  connection  with  the 
transportation  of  such  cargo,  are  filed 
with  the  Commission  within  30  days  of 
the  effectiveness  of  such  rate  divisions, 
agreements,  arrangements  or 
concurrences. 

(B)  Bulk;  port-to-port.  Transportation 
by  water  of  cargo  moving  in  bulk 
without  mark  or  count  in  rail  cars  on  a 
local  port-to-port  rate  basis  between 
ports  in  British  Columbia,  Canada  tmd 
United  States  ports  on  Puget  Sound, 
only  if  the  rates  charged  for  any 
particular  bulk  type  commodity  on  any 
one  sailing  are  identical  for  all  shippers, 
except  that: 

[1]  This  exemption  shall  not  apply  to 
cargo  originating  in  or  destined  to 
foreign  countries  other  than  Canada; 
and 

[2]  The  carrier  will  remain  subject  to 
all  other  provisions  of  the  Act. 

(iii)  Incan  Superior,  Ltd. 
Transportation  by  bican  Superior,  Ltd. 
of  cargo  moving  in  railroad  cars  between 
Thunder  Bay,  Ontario,  and  Superior, 
Wisconsin,  only  if  the  ceu^o  does  not 
originate  in  or  is  not  destined  to  foreign 
countries  other  than  Canada,  and  if: 

(A)  The  through  rates  are  filed  with 
the  Surface  Transportation  Board  and/or 
the  Canadian  Transport  Commission; 
and 

(B)  Certified  copies  of  the  rate 
divisions  and  all  agreements, 
arrangements  or  concurrences  entered 
into  in  connection  with  the 
transportation  of  such  cargo  are  filed 
with  the  Commission  within  30  days  of 


the  effectiveness  of  such  rate  divisions, 
agreements,  arrangements  or 
concurrences. 

§520.14    Special  permission. 

(a)  General.  Section  8(d)  of  the  Act 
authorizes  the  Commission,  in  its 
discretion  and  for  good  cause  shown,  to 
permit  increases  or  decreases  in  rates,  or 
the  issuance  of  new  or  initial  rates,  on  " 
less  than  the  statutory  notice.  Section 
9(c)  of  the  Act  authorizes  the 
Conmiission  to  permit  a  controlled 
carrier's  rates,  charges,  classifications, 
rules  or  regulations  to  become  effective 
on  less  than  30  days'  notice.  The 
Commission  may  also  in  its  discretion 
and  for  good  cause  shown,  permit 
departures  from  the  requirements  of  this 
part. 

(b)  Clerical  errors.  Typographical  and/ 
or  clerical  errors  constitute  good  cause 
for  the  exercise  of  special  permission 
authority  but  every  application  based 
thereon  must  plainly  specify  the  error 
and  present  clear  evidence  of  its 
existence,  together  with  a  full  statement 
of  the  attending  circumstances,  and 
shall  be  submitted  with  reasonable 
promptness  after  publishing  the 
defective  tariff  material. 

(c)  Application.  \1)  Applications  for 
special  permission  to  establish  rate 
increases  or  decreases  on  less  than 
statutory  notice  or  for  waiver  of  the 
provisions  of  this  part,  shall  be  made  by 
the  common  carrier,  conference  or  agent 
for  publishing.  Every  such  application 
shall  be  submitted  to  BTCL  and  be 
accompanied  by  a  filing  fee  of  $179. 

(2)  Applications  for  special 
permission  shall  be  made  only  by  letter, 
except  that  in  emergency  situations, 
application  may  be  made  by  telephone 
or  facsimile  if  the  communication  is 
promptly  followed  by  a  letter  and  the 
filing  fee. 

(3)  Applications  for  special 
permission  shall  contain  the  following 
information: 

(i)  Organization  name,  number  and 
trade  name  of  the  conference  or  carrier; 

(ii)  Tariff  number  and  title;  and 

(iii)  The  rate,  commodity,  or  rules 
related  to  the  application,  and  the 
special  circumstances  which  the 
apphcant  believes  constitute  good  cause 
to  depart  from  the  requirements  of  this 
part  or  to  warrant  a  tariff  change  upon 
less  than  the  statutory  notice  period. 

(d)  Implementation.  The  authority 
granted  by  the  Commission  shall  be 
used  in  its  entirety,  including  the 
prompt  publishing  of  the  material  for 
which  permission  was  requested. 
Applicants  shall  use  the  special  case 
number  assigned  by  the  Commission 
with  the  symbol  "S". 
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^pendix  A — Standard  Terminology 
and  Codes 

I.  Publishing/Amendment  Type  Codes 

Code  Definition 

A    Increase 

C    Change  resulting  in  neither  increase  nor 

decrease  in  rate  or  charges 
Expiration  (also  use  "A"  if  the  deletion 

results  in  the  application  of  a  higher 

"cargo,  n.o.s."  or  similar  rate) 

New  or  initial  matter 
K    Rate  or  change  filed  by  a  controlled 

common  carrier  member  of  a  conference 

under  independent  action 
M    Transportation  of  U.S.  Department  of 

Defense  cargo  by  American-flag  common 

carriers. 
P    Addition  of  a  port  or  point 
R    Reduction. 
S    Special  Case  matter  Hied  pursuant  to 

Special  Permission.  Special  Docket  or 

other  Commission  direction,  including 

filing  of  tariff  data  after  suspension,  such 

as  for  controlled  carriers.  Requires  "Special 

Case  Number." 
T    Terminal  Rates,  charges  or  provisions  or 

canal  tolls  over  which  the  carrier  has  no 

control. 
W    Withdrawal  of  an  erroneous  publication 

on  the  same  publication  date 
X    Exemption  for  controlled  carrier  data  in 

trades  served  exclusively  by  controlled 

carriers  or  by  controlled  carriers  of  states 

receiving  most-favored-nation  treatment. 

n.  Valid  Unit  Codes 

Weight  Units 

Kilograms KGS 

1000  Kgs  (Metric  Ton) KT 

Pounds LBS 

Long  Ton  (2240  LBS) LT 

Short  Ton  (2000  LBS) ST 

Volume  Units 

Cubic  meter jCBM 

Cubic  feet .V CFT 

Length  Units 

Centimeters 

Feet 


.CM 
...FT 


Inches IN 

Meters M 

Measure  Board  Feet 

Thousand  Board  Feet 


MBF 

Distance  Units 

Kilometers — KM 

Miles MI 

Rate  Basis 

Ad  Valorem AV 

Each EA 


Lump  Sum LS 

Measure -. ~ M 

Thousand  Board  Feet MBF 

Per  Container PC 

Weight W 

Weight/Measure WM 

Container  Size  Codes 

Not  Applicable N/A 

Less  Than  Load LTL 

lOFT  Any  Height lOX 

Weight  UniU 

Kilograms KGS 


1000  Kgs  (Metric  Ton) KT 

Pounds LBS 

Long  Ton  (2240  LBS) LT 

Short  Ton  (2000  LBS) ST 

Volume  Units 

Cubic  meter CBM 

Cubic  feet CFT 

Length  Units 

Centimeters CM 

Feet FT 

Inches. « ...IN 

Meters „ M 

Measure  Board  Feet 

Thousand  Board  Feet MBF 

Distance  Units 

Kilometers KM 

Miles MI 

Rate  Basis 

Ad  Valorem AV 

Each EA 

Lump  Sum LS 

Measure M 

Thousand  Board  Feet MBF 

Per  Container PC 

Weight W 

Weight/Measure WM 

Container  Size  Codes 

Not  Applicable N/A 

Less  Than  Load LTL 

lOFT  Any  Height lOX 

20FT8'6" 20 

20FT  90  High  Cube 20A 

20FT  9'6"  High  Cube 20B 

20FT8'0" .....20S 

20FT  Any  Height 20X 

24FT8'6" 24 

24FT  90"  High  Cube 24A 

24FT  9'6"  High  Cube 24B 

24FT8'0" ...24S 

24FT  Any  Height 24X 

35FT8'6" 35 

35FT  9'0"  High  Cube ;. 35A 

35FT  9'6"  High  Cube ..35B 

35FT8'0" 35S 

35FT  Any  Height 35X 

40FT8'6" 40 

40FT  9'0"  High  Cube 40A 

40FT  9'6"  High  Cube..... 40B 

40FT8'0" — .40S 

40FT  Any  Height ......40X 

42FT8'6" ».. 42 

42FT  9'0"  High  Cube 42A 

42FT  9'6"  High  Cube 42B 

42FT8'0" 42S 

42FT  Any  Height 42X 

43FT8'6" 43 

43FT  9'0"  High  Cube 43A 

43FT  9'6"  High  Cube 43B 

43FT8'0" « 43S 

43FT  Any  Height 43X 

45FT8'6" 45 

45FT  9'0"  High  Cube 45A 

45FT  9'6"  High  Cube 45B 

45FT8'0" -..45S 

45FT  Any  Height 45X 

48FT8'6" » 48 

48FT  9'0"  High  Cube 48A 

48FT  9'6"  High  Cube 48B 

48FT8'0" 48S 

48FT  Any  Height 48X 

53FT8'6" 53 

53FT  9'0"  High  Cube 53A 


53FT  9'6"  High  Cube 538 

53FT8'0" 53S 

53FT  Any  Height 53X 

Container  Type  Codes 

Not  Applicable N/A 

Atmosphere  Control  — AC 

Collapsible  Flatrack CF 

Drop  Frame OF 

Flat  Bed FB 

Flat  Rack .PR 

Garment  Container GC 

Half-Height „ HH 

Hardtop ; HT 

Insulated „ IN 

Open  Top OT 

Dry „ PC 

Platform PL 

Reefer 9E 

Tank : TC 

Top  Loader , ..» TL 

Trailer - .TR 

Vehicle  Racks VR 

Double-length  Skid .- DSK 

Double-length DTE 

Firkin FIR 

Flo-Bin FLO 

Frame FRM 

Flask FSK 

Forward  Reel FWR 

Garment  on  Hanger ....« ,.GOH 

Heads  of  Beef HED 

Hogshead HGH 

Hopper  Car HPC 

Hopper  Truck HPT 

On  Hanger/Rack  in  bx HRB 

Half-Standard  Rack ....HRK 

Half-Stand.  Tote  Bin HTB 

Jar „ JAR 

Keg KEG 

Kit ;.._ KIT 

Knockdown  Rack - KRK 

Knockdown  Tote  Bin KTB 

Liquid  Bulk „ LBK 

Lifts - UP 

Log - LOG 

Loose LSE 

Lug LUG 

Lift  Van „ LVN 

Multi-roll  Pak MRP 

Noil NOL 

Nested -.... NST 

Pail -PAL 

Packed— NOS .....PCK 

Pieces PCS 

Pirns FIR 

Package - PKG 

Platform PLF 

Pipe  Line PLN 

Pallet PLT 

Private  Vehicle » - POV 

Pipe  Rack PRK 

Quarters  of  Beef QTR 

Rail  (semiconductor) RAL 

Rack ROC 

Reel REL 

Roll ROL 

Reverse  Reel RVR 

Sack .SAK 

Shook SHK 

Sides  of  Beef. » ~ — .SID 

Skid .SKD 

Skid,  Elev.  Uft  Trk SKB 

Sleeve .SLV 

Spin  Cylinders SPI 

Spool SPL 

Tube TBE 
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Tote  Bin TBN    rulemaking  activities  or  have  not  been  Warning 

T^lk  S;5r!„::::::::::::::::::::::::::::::::::::::::::S  '"pp°^«*  ^y  new  infonnation.  do  not  place  rear-facmg  chiw  seat 

Intemdl  Trir/Cntnr TLD    ^°*'  FURTHER  INFORMATION  CONTACT:  The  on  front  seat  with  air  bag. 

Tank TNK    JoUowring  persons  at  the  National  DEATH  OR  SERIOUS  INJURY  can 

Tierce TRC    Highway  Traffic  Safety  Administration,  occm- 

Trunk  and  Chest TRK    !«?  Seventh  Street.  SW,  Washington,  The  back  seat  is  the  safest  place  for 

TZi;"i;;;i.:,';n;„"^™n t^q    DC2059O:  children  12  and  under. 

Trunk.  Salesmen  Samp TSS        For  non-/egay  issues;  Mary  Versailles.  'n,«  i,»«^,„„  ™..o.  »w>  ui     u     -.v 

Jy^-- TUB    Office  of  Safety  Performan^  Standards  veSw  Cl™Zf                          * 

"''P"'^^"* UNP    NPS-31.  telephone  (202)  36^2057.  ^^1!^^^  background. 

""'"•,"• UNT       p^^  J      J  .^^^^^.  D^^^  p     J    ojg  The  petition  not«>  that  ANSI  Z535.4 

^=====~==B  s^?^^''"^^"'''^^^-  si^i^^^t^ 

Wrapped WRP    received  a  petition  for  rulemaking  from  of  iKiina  nranop 

^"  ^'''"t'' r--- ^'^    ^PP^T^  ^«^r  "^^^r?t?'  ^^-  ^  ^«  fi^  -le  on  air  bag  labels. 

Shipment  Stowage  Location  Codes                     requesting  changes  to  the  labehng  ^HTSA  discussed  the  focuf  group 

Not  Applicable N/A    reqmrements  specified  m  Federal  Motor  reactions  to  orance  and  vellnw 

On  Deck OD    Vehicle  Safety  Standard  No.  213,  "Child  S^ember  27^996  61  TO  fi^20fil 

^"-  «•-«« BS    ««^»  Systems."  The  first  change  g2::d™^tLat;N^'srd^ided  to 

"""''^"                                                  S'Sf^inZ^V^^flSV^*'^  specify  yellow  rather  than  orange 

Not  Applicable..... N/A    S5.5.2(k)(l)(u)  or  S5.5.2(kK2){u)  because  group  evidence 

IMD  Stow  Category  A , A    concermng  rear-faang  child  seats  and  overwhelmingly  suggests  that  yellow 

IMD  Stow  Category  B B    air  bags.  The  second  change  relates  to  ^^^^^  ^  ^  moi  eff^ve  color  th^ 

IMD  Stow  Category  C C    features  required  of  the  air  bag  wamine       »»»»«  t t*      .•        ..  "  y-"'"*  "j««" 

IMD  Stow  Cat^o?:  D D    label,  specified  in  S5.5.2(k)(4?  Th3d  S^J^  ISlf 5^          *"'  '°,'^^• 

IMD  Stow  Category  E E    changeSates  to  a  label  specified  in  l^^L^n^JtH  ,°t^          no.«^lanation 

Hazardous                                              HA7     cc  c  ont          ••         j-      f  »^"''" '"  or  evidence  that  this  reasoiimB  was  in 

5lrSd;us:::::.::::::::::::::::::::::::::K5^  nfairiinTT/;5,^idt'f^,'^°r^^^  «"°^-  Therefor,  this  aspect  ofuie 

_                                                              placement  of  a  child  restraint  system  m  noHtinn  ic  ^onj»j 

Stuffing/Stripping  Modes                                     the  right  front  outboard  seating  position  Pe""^^  IS  denied. 

Not  Applicable N/A    equipped  with  a  continuous-l^p  lap/  i„Sfi  ii!!?".'^!^^!'**^  *°  ^ 

Mechanical MECH    shoulder  belt.  labeled  with  a  diagram  showing 

Hand  Loading HAND        Sections  S5.5.2(k)(l)(ii)  and  placement  in  the  right  front  outboard      ' 

S Foreign  Commodity  Tariff    S5.5.2(k)(2)(ii)  require  rear-facing  child  !^i'^8  position  equipped  with  a 

™ Foi^V^  R"l«t  l^"l    ^^traints  or  child  restiaints  that  can  be  ^on^^ous-lc^plap/shoulder  belt  The 

I? Jerminal  Tanff    ^^^  rear-facing,  respectively,  to  be  ^^^'^^  ask^  NHTSA  to  change  this 

^„";V:"" :••••: ^"'"*  ^"'"*^*    labeled  with  a  stateiWwaJning  that  ^^^^'^^ »«  specify  a  rear  seat 

.     ^  ^^^"r"'"""^                                        tiie  child  restiaint  should  not  be  placed  1?"*{°°'  '">*=?!  rear-facing  mfant  seat 

Kxeph  C  Polking.                                           ^  tj,3  f^^^  ^j  ^j  ^  ^gj^^j^      ^P  should  never  be  in  a  front  seat  if  the 

f^'^'y                                                      bag.  S5.5.2(k)(3)  requires  this  statement  vehide  has  air  bags            ^ 

(FR  Doc.  98-33701  Filed  12-18-98;  8:45  am)      to  be  on  a  "red.  orange  or  yellow  .  "^^*  change  has  afready  been  made  to 

BiLUNOCOoe«73iM>i-*                                       Contrasting  background."  The  petition  Jje  standard  in  a  final  rule  pubfished 

—    states  that  this  clresuh  in  poSr  color  October  1. 1998  NHTS A  changed  this 

contrast  and  requests  that  the  requirement  to  delete  the  requirement 

DEPARTMENT  OF  TRANSPORTATION      requirement  be  amended  to  require  .^^  ,IF^  show  a  front  seating 

^_       .  „                                                    background  color  contiast  onfy  behind  Po«t^™j63  FR  52626).  This  will  allow 

National  Highway  Traffic  Safety                the  signal  word,  and  not  as  a  manufacturers  to  change  the  label  to 

Administration                                           background  for  the  entire  label.  show  a  rear  seat.  Therefore,  this  issue  is 

AQCFRPartWi                                               This  aspect  of  the  petition  is  denied  alsomoot.             .     .^     ^ 

48  Uf  H  Pan  571                                           35  n^j^j  Sections  S5.5.2(k)(l)(ii)  .   ^*  ^^  '^^^^s  raised  by  the  petitioner 

srr?r-i^tu™.  s;s'^i-ai,u^3irs;i,  ^"^'sf^.,t"„.^„ 

K.rp^"„Kr^rr'  ^^::-^^l^-^i,t"-  s«Kr-.Sior 

AGENCY:  National  Highway  Traffic               heading.  Therefore,  the  petitioner's  rulemaking. 

Safety  Administration  (NHTSA),  DOT.        suggested  changes  to  the  required  Authority:  49  U.S.C.  322,  301ll,  30115, 

action:  Denial  of  petition  for                       background  color  for  the  label  already  30117.  and  30166;  delegation  of  authority  at 

rulemaking.                                                   are  reflected  in  the  labeling  ^^  ^^^  ^-^O- 

requirement.  Issued  on:  December  15, 1998. 

SUMMARY:  This  notice  denies  a  petition           Section  S5.5.2(k)(4)  requires  child  L.  Roiiert  Shelton. 

for  rulemaking  concerning  child  seat           seats  manufactured  on  or  after  May  27,  Associate  Administrator  for  Safety 

labels.  This  petition  is  denied  because        1997  to  be  labeled  with  a  warning  Performance  Standards. 

all  of  the  suggested  amendments  either       concerning  children  and  air  bags.  The  [FR  Doc.  98-33721  Filed  12-18-98-  8-45  ami 

have  been  made  pursuant  to  other               label  reads:  bilung  cooc  4»io-6** 
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oontains  documents  other  than  mles  or 
pfloposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
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petitions  and  applications  and  agency 
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Section. 


DEPARTMENT  OF  AGRICULTURE 

Oentw  for  Nutrition  Policy  and 
promotion;  Aganqf  Infonnation 
Oollection  ActMtiM:  Propoaad 
Golloction;  Comment  Report- 
Nutrition  and  Your  Health:  Dtalary 
Ouidellnee  for  Americans  In  2000 

agency:  Center  for  Nutntion  Policy  and 
fYomotion,  USDA. 
ACTXM:  Notice. 


nummary:  In  accordance  with  the 
t^perwork  Reduction  Act  of  1995,  this 
notice  invites  the  general  public  and 
other  public  agencies  to  comment  on  a 
proposed  information  collection.  This 
notice  annoimces  the  Center  for 
Nutrition  Policy  and  Promotion's 
intention  to  request  the  Office  of 
Management  and  Budget's  approval  of 
the  information  collection  instruments 
0  be  used  during  research  with  focus 
lups  of  consimiers  to  gauge  their 
derstanding  of  the  concepts  and 
lessages  of  the  Dietary  Guidelines  for 
Americans.  Approval  is  also  requested 
fibrin  additional  collection  instrument 
\p  be  used  during  consimier  research 
iMth  focus  groups  to  test  prototype 
Actions  of  nutrition  education  materials 
ji^ased  on  preliminary  drafts  of  the 
anticipated  Dietary  Guidelines  fifth 
edition.  The  infonnation  collected  will 
be  summarized  and  presented  in  written 
reports  made  available  to  the  Dietary 
Guidelines  Advisory  Committee  and 
will  be  used  to  refine  the  consumer 
bulletin,  to  develop  new  nutrition 
{ romotion  products,  and  to  plan  a 
[  ational  campaign  to  promote  the  2000 
[  tietary  Guidelines  fcr  Americans. 
[  ATES:  Written  comments  on  this  notice 
r  lust  be  submitted  on  or  before  February 
1 9, 1999. 

t  ODRESSES:  Comments  are  invited  on: 
( i)  whether  the  proposed  collection  of 
i  oibrmation  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
i  aformation  will  have  practical  utility; 


(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information,  including  the  validity  of 
the  methodology  and  assimiptions  used; 

(c)  ways  to  enlumce  the  quality,  utility 
and  clarity  of  the  information  collected; 
and  (d)  ways  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  may  be  sent  to  Carole  Davis, 
Nutrition  Promotion  Staff  Director, 
Center  for  Nutrition  Policy  and 
Promotion,  U.S.  Department  of 
Agriculture,  1120  20th  Street,  NW,  Suite 
200  North  Lobby,  Washington,  DC 
20036. 

All  responses  to  this  notice  will  be 
siunmarized  and  included  in  the  request 
for  Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will  also 
become  a  matter  of  pubUc  record. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Catherine  Tarone, 
(202)  606-4154. 
SUPPLEMENTARY  INFORMATION:  . 

Title:  Nutrition  and  Your  Health: 
Dietary  Guidelines  for  Americans  in 
2000. 

OMB  Number:  Not  assigned  vet. 

Expiration  Date:  Not  applicable. 

Type  of  Request:  New  collection  of 
information. 

Abstract:  The  Dietary  Guidelines  for 
Americans  were  first  introduced  over  15 
years  ago.  Section  301  of  the  National 
Nutrition  Monitoring  and  Related 
Research  Act  of  1990  requires  the 
Secretaries  of  Agriculture  (USDA)  and 
Health  and  Human  Services  (DHHS)  to 
publish  jointly  at  least  every  5  years  a 
report  entitled.  Report  of  the  Dietary 
Guidelines  Advisory  Committee  on  the 
Dietary  Guidelines  for  Americans.  The 
next  report  is  due  by  December  2000. 
The  1995  Dietary  Guidelines  Advisory 
Committee  recommended  that  USDA 
and  DHHS  gather  information  about 
consumer  imderstanding  of  the  Dietary 
Guidelines'  messages  and  concepts. 
This  study  involves  twelve  focus 
groups:  four  adult  general  consumer 
groups  (two  male  and  two  female),  two 
Afiican-American  groups  (one  male  and 
one  female),  two  overweight  adult 
groups  (one  male  and  one  female),  two 
older  adult  groups  (one  male  and  one 
female),  two  food  stamp  participant 


groups  (one  male  one  female),  to  gauge 
the  understanding  and  effectiveness  of 
the  Dietary  Guidelines.  Two  focus 
groups  of  health  professionals  will 
gauge[  the  use  of  the  Dietary  Guidelines 
and  effectiveness  of  the  concepts  and 
messages.  The  information  coUected 
will  be  analyzed  and  summarized  in  a 
report  made  available  to  the  Dietary 
Guidelines  Advisory  Committee.  A 
second  phase  of  this  study  involves 
twelve  focus  groups  of  consumers  to 
pre-test  prototype  sections  of  nutrition 
education  material  based  on  preliminary 
drafts  of  the  anticipated  Dietary 
Guidelines  fifth  edition.  The  results  of 
the  focus  group  sessions  will  be 
analyzed  and  summarized  in  a  report 
made  avail^le  to  the  Dietary  Guidelines 
Advisory  Committee  and  will  be  used  to 
refine  the  nutrition  prototypes,  to 
develop  new  nutrition  promotion 
products,  and  to  plan  a  national 
campaign  to  promote  the  Dietary 
Guidelines  for  Americans,  fifth  edition. 

Affected  Public:  Adult  consumers. 

Estimated  Number  of  Respondents: 
234. 

Estimated  Time  Per  Response:  4 
hours/focus  group. 

Estimated  Total  Annual  Burden  on 
Respondents:  936  hours. 

Dated:  December  16, 1998. 
Samud  Chamben.  |r.. 

Administrator,  Food  and  Nutrition  Services. 
(FR  Doc.  9&-33748  Filed  12-18-98;  8:45  am] 
BILUNO  CODE  3410-aO-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Sefvlce 

Wild  and  Scenic  River  Suitability  Study 
for  Pine  Creek  (Box/Death  Hollow 
Wlldemess  Section),  Mamie  Creek  and 
its  West  Tributary,  Deatli  Hollow  Creek 
(Box/Deatli  Hollow  Wlldemess 
Section),  East  Fork  Boulder  Creek, 
Sllckrock  Canyon,  Cottonwood 
Canyon,  Steep  Creek,  Water  Canyon, 
Lamanlte  Arch  Canyon,  and  The  Gulch, 
Dixie  National  Forest,  GarfieM  County, 
UT 

AGENCY:  Forest  Service,  USDA. 
action:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  Notice  is  hereby  given  that 
the  Forest  Service,  USDA,  will  prepare 
an  environmental  impact  statement 
(EIS)  which  analyzes  the  suitability  of 
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sections  of  Pine  Creek  (Box/E)eath 
Hollow  Wilderness  portion],  Mamie 
Creek  and  its  west  tributary.  Death 
Hollow  Creek  (Box/Death  Hollow 
Wilderness  portion).  East  Fork  Boulder 
Creek.  Slickrock  Canyon,  Cottonwood 
Canyon,  Steep  Creek.  Water  Canyon, 
Lamanite  Arch  Canyon,  and  The  Gulch, 
within  the  Dixie  National  Forest 
boundary  in  Garfield  County,  Utah,  for 
inclusion  into  the  National  Wild  and 
Scenic  Rivers  System.  The  Forest 
Service  invites  written  comments  and 
suggestions  on  the  suitability  of  these 
river  sections.  The  DEIS  will  also 
include  a  Forest  Land  and  Resource 
Management  Plan  amendment.  The 
amendment  will  provide  interim 
protection  for  those  rivers 
recommended  to  Congress  until 
Congress  rules  on  a  final 
recommendation. 

The  agency  gives  notice  that  the 
environmental  analysis  process  is 
underway.  Interested  and  potentially 
affected  persons,  along  with  local,  state, 
and  other  federal  agencies,  are  invited  to 
participate  and  contribute  to  the 
environmental  analysis  prior  to  final 
recommendation  to  Congress. 
DATES:  Written  comments  to  be 
considered  in  the  preparation  of  the 
Draft  Environmental  Impact  Statement 
(DEIS)  should  be  submitted  on  or  before 
January  22,  1999. 

ADDRESSES:  Submit  written  comments 
to:  Forest  Supervisor,  Dixie  National 
Forest.  82  N.  100  E.,  Cedar  City.  UT 
84720. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  draft  EIS  should  be  directed  to 
Steve  Robertson.  Wild  and  Scenic  River 
Plaiming  Team  Leader.  Dixie  National 
Forest,  82  N.  100  E..  Cedar  Qty.  UT 
84720;  telephone  435-865-3700. 
SUPPLEMENTARY  INFORMATION:  The 
USDA,  Forest  Service  will  study  the 
suitability  of  sections  of  Pine  Creek 
(Box/Death  Hollow  Wilderness  portion), 
Mamie  Creek  and  its  west  tributary. 
Death  Hollow  Creek  (Box/Death  Hollow 
Wilderness  portion),  East  Fork  Boulder 
Creek.  Slickrock  Canyon.  Cottonwood 
Canyon.  Steep  Creek.  Water  Canyon, 
Lamanite  Arch  Canyon,  and  The  Gulch, 
within  the  Dixie  National  Forest 
boundary  for  possible  inclusion  in  the 
National  Wild  and  Scenic  Rivers 
System.  This  suitability  analysis  is 
being  initiated  in  response  to  the 
Management  Plan  currently  being 
prepared  by  the  Bureau  of  Land 
Management  (BLM)  for  the  Grand 
Staircase-Escalante  National  Monument 
(GSENM).  A  portion  of  this  plan 
includes  an  assessment  of  streams  and 
rivers  within  the  boimdary  of  the 


GSENM  for  inclusion  into  the  National 
Wild  and  Scenic  Rivers  System. 
Recognizing  the  need  for  consistency 
across  jurisdictional  boundaries,  the 
Dixie  National  Forest.  Bryce  Canyon 
National  Park,  and  Glen  Canyon     - 
National  Recreation  Area,  have  worked 
together  with  the  GSENM  during  the 
ehgibility  phase  of  their  wild  and  scenic 
rivers  analysis.  This  increased  the 
Monument's  study  area  to  include 
portions  of  rivers  that  extended  onto 
other  Federally  managed  areas  and 
allowed  the  planning  team  to  look  at 
entire  watersheds. 

Section  5(d)(1)  of  the  Wild  and  Scenic 
Rivers  Act  of  1968  (Public  Law  90-542, 
82  Stat.  906,  as  amended;  16  U.S.C. 
1271-1287)  allows  for  the  study  of  new 
potential  wild  and  scenic  rivers  not 
designated  under  Section  3(a)  or 
designated  for  study  under  Section  5(a) 
of  the  Act.  Section  5(d)(1)  states  "In  all 
planning  for  the  use  and  development  of 
water  and  related  land  resources, 
consideration  shall  be  given  by  all 
Federal  agencies  involved  to  potential 
national  wild,  scenic,  and  recreational 
river  areas."  Within  the  boundary  of  the 
Dixie  National  Forest,  the  suitability 
study  will  consider  the  following 
streams  for  inclusion  into  the  National 
Wild  and  Scenic  Rivers  System:  a  3.1 
mile  segment  of  Pine  Creek  and  its 
tributaries  within  the  boundary  of  the 
Box  Death  Hollow  Wilderness  Area;  a 
0.4  mile  segment  of  Mamie  Creek  and  its 
west  tributary  from  their  headwaters  to 
the  Forest  boundary;  a  13.4  mile 
segment  of  Death  Hollow  Creek  from  its 
headwaters  on  the  Dixie  National  Forest 
within  the  Box  Death  Hollow 
Wilderness  to  Mamie  Creek;  a  2.7  mile 
segment  of  East  Fork  Boulder  Creek 
immediately  below  Boulder  Top  to  the 
upstream  end  of  Kings  Pasture;  a  0.7 
mile  segment  of  Slickrock  Canyon  from 
its  headwaters  at  6720  feet  elevation  to 
the  Forest  boundary;  a  2.5  mile  segment 
of  Cottonwood  Canyon  from  its 
headwaters  to  the  Forest  boimdary;  a  3.0 
mile  segment  of  Steep  Creek  bom  one 
mile  below  Hiway  12  to  the  Forest 
boundary;  a  0.2  mile  segment  of  Water 
Canyon  from  its  headwaters  to  the 
Forest  boundary;  a  0.6  mile  segment  of 
Lamanite  Arch  Canyon  from  its 
headwaters  to  the  Forest  boundary;  and 
a  0.9  mile  segment  of  The  Gulch  from 
its  headwaters  to  the  Forest  boundary. 
The  analysis  will  also  include  lands 
within  V4  mile  ftom  each  streambank. 
Preliminary  alternatives  include 
recommending  a  wild,  scenic,  or 
recreation  designation  for  each  segment 
and  an  alternative  that  recommends 
none  of  the  segments  for  designation. 
Other  appropriate  alternatives  may  be 


considered.  The  DEIS  will  also  include 
an  amendment  to  the  Dixie  National 
Forest  Land  and  Resource  Management 
Plan  to  protect  those  rivers 
recommended  to  Congress  until 
Congress  rules  on  a.  final 
recommendation. 

Hugh  C.  Thompson.  Forest 
Supervisor.  Dixie  National  Forest,  is  the 
responsible  official  for  preparing  the 
suitability  study.  The  Secretary  of 
Agriculture.  U.S.  Department  of 
Agriculture,  Room  200-A, 
Administration  Building,  Washington 
DC,  20250  is  the  responsible  official  for 
recommendations  for  wild  and  scenic 
designation.  The  Forest  Service  is 
seeking  comments  from  individuals, 
organizations,  and  local,  state  and 
Federal  agencies  who  may  be  interested 
in  or  affected  by  the  proposed  action. 
The  pubUc  input  will  be  used  in 
preparation  of  the  draft  EIS  which  is 
expected  to  be  filed  with  the 
Environmental  Protection  Agency  (EPA) 
and  available  for  public  review  by  April, 
1999.  At  that  time,  the  EPA  will  publish 
a  notice  of  availability  of  the  draft  EIS 
in  the  Federal  Register.  The  comment 
period  on  the  draft  EIS  will  be  45  days 
from  the  date  the  EPA's  notice  of 
availability  appears  in  the  Federal 
Register.  It  is  very  important  that  those 
interested  in  the  management  of  these 
rivers  participate  at  this  time.  To  assist 
the  Forest  Service  in  identifying  and 
considering  issues  and  concerns  on  the 
proposed  action,  comments  on  the  DEIS 
should  be  as  specific  as  possible,  it  is 
also  helpful  if  comments  refer  to 
specific  pages  or  chapters  of  the  draft 
statement.  Reviewers  may  wish  to  refer 
to  the  Council  on  Environmental 
QuaUty  Regulations  for  implementing 
the  procediual  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 
Scoping  notices  have  been  sent  to  those 
interested  publics  on  the  Dixie  National 
Forest  NEPA  mailing  list.  Other 
interested  individuals,  organizations,  or 
agencies  may  have  their  names  added  to 
the  mailing  list  for  this  project  at  any 
time  by  submitting  a  request  to:  Hugh  C. 
Thompson,  Forest  Supervisor,  Dixie 
National  Forest,  83  N.  100  E.,  Cedar 
City.  Utah  84720. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  of 
several  court  rulings  related  to  public 
participation  in  the  environmental 
review  process.  First,  reviewers  of  the 
DEIS's  must  structiue  their  participation 
in  the  environmental  review  of  the 
proposal  so  that  it  is  meaningful  and 
alerts  an  agency  to  the  reviewers' 
position  and  contentions.  Vermont 
Yankee  Nuclear  Power  Corp.  Versus 
NRDC,  435  U.S.  519.  553(1978). 
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Also,  environmental  objections  that 
could  have  been  raised  at  the  DEIS  stage 
but  that  are  not  raised  until  after 
completion  of  the  final  EIS  may  be 
waived  or  dismissed  by  the  courts.  Qty 
of  Angoon  Versus  Hodel,  (9th  Circuit. 
1986)  and  Wisconsin  Heritages,  Inc 
versus  Harris,  490  F.  Supp.  1334. 1338 
(E.D.  Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45  day 
conunent  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  they  can  be  meaningfully 
considered  and  responded  to  in  the  final 
EIS. 

After  the  comment  period  ends  on  the 
draft  EIS,  comments  will  be  analyzed 
and  considered  by  the  Forest  Service  in 
preparing  the  final  EIS.  In  the  final  EIS, 
the  Forest  Service  will  respond  to 
comments  received.  The  final  EIS  is 
scheduled  to  be  completed  by  October 
1999.  The  Secretary  of  Agriculture  will 
consider  the  comments,  response,  and 
consequences  discussed  in  the  EIS, 
applicable  laws,  regulations,  and 
policies  in  making  recommendation  to 
the  President  regarding  suitabiUty  of 
these  river  segments  for  inclusion  into 
die  National  Wild  and  Scenic  Rivers 
System.  The  final  decision  on  inclusion 
of  a  river  in  the  National  Wild  and 
Scenic  Rivers  System  rests  with  the 
Congress  of  the  United  States. 

Dated:  December  8, 1998. 
Hugh  C.  Thompson, 

Forest  Supetvisor,  Dixie  National  Forest. 
(FR  Doc.  98-33649  Filed  12-18-98;  8:45  am] 
■LUNG  COOE  94ie-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

EIS  for  The  Herger-Feinstein  Quincy 
Library  Group  Forest  Recovery  Act 
Pilot  Project 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement. 

summary:  On  October  21, 1998,  the 
President  of  the  United  States  signed  the 
Department  of  the  Interior  and  Related 
Agencies  Appropriations  Act,  including 
Smition  401,  The  Herger-Feinstein 
Quincy  Library  Group  Forest  Recovery 
Act  (Act). 

The  Act  states  that  the  Secretary  of 
Agricultiu«,  acting  through  the  Forest 
Service  and  after  completion  of  an 
environmental  impact  statement,  shall 
conduct  a  pilot  project  oh  described 
Federal  lands  to  demonstrate  the 


effectiveness  of  specific  resource 
management  activities  including 
fuelbreaks,  group  selection  and 
individual  tree  selection,  and  avoidance 
or  protection  of  specified  areas.  A 
Record  of  Decision  (ROD)  is  to  be 
adopted  by  August  17, 1999. 
Additionally,  the  Forest  Service  is  to 
develop  a  program  for  riparian 
restoration.  The  Pilot  Project  is  defined 
in  the  Act  as  Quincy  Library  Group 
Proposal,  as  described  in  the  "Quincy 
Library  Group-Community  Stability 
Proposal",  to  be  implemented  on 
Federal  lands  identified  on  the  map 
(MAP)  entitled  "Quincy  Library  Group 
Community  Stability  Proposal",  dated 
October  12, 1993,  and  prepared  by 
Vestra  Resources  of  Redding,  California. 
DATES:  The  public  is  asked  to  submit 
any  issues  (points  of  concern,  debate, 
dispute  or  ^sagreement)  regarding 
potential  effects  of  the  proposed  action 
or  alternatives  by  January  19, 1999. 
ADDRESSES:  Send  comments  to  David 
Peters,  Project  Manager,  USDA  Forest 
Service,  Herger-Feinstein  Quincy 
Library  Group  Forest  Recovery  Act  Pilot 
Project,  PO  Box  11500,  Quincy,  CA 
95971. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  David  Peters,  Project  Manager, 
USDA  Forest  Service,  Herger-Feinstein 
Quincy  Library  Group  Forest  Recovery 
Act  Pilot  Project,  PO  Box  11500, 
Quincy,  CA  95971.  Copies  of  the  Quincy 
Library  Group  Community  Stability 
Proposal,  the  ACT,  the  MAP  and 
associated  documents  are  available 
upon  request  fiom  the  Project  Manager. 
SUPPt.EMENTARY  INFORMATION: 

Background  and  Early  Public 
Involvement 

The  pilot  project  is  based  on  an 
agreement  by  a  coaUtion  of 
representatives  of  fisheries,  timber, 
environmental,  coimty  government, 
citizen  groups,  and  local  communities 
that  formed  in  northern  CaUfornia  to  ^ 
develop  a  resource  management 
program  that  promotes  ecologic  and 
economic  health  for  certain  Federal 
lands  and  communities  in  the  Sierra 
Nevada  area.  The  agreement  is  the 
"Quincy  Library  Group-Community 
StabiUty  Proposal,"  which  has  received 
broad  public  review  over  a  period  of 
years.  The  proposal  was  developed  by 
an  active  cross-section  from  the  local 
commimities.  The  proposal  was 
included  for  analysis  in  the  "Draft 
Environmental  Impact  Statement, 
Managing  California  Spotted  Owl 
Habitat  in  the  Sierra  Nevada  National 
Forests  of  California,  an  Eco-system 
Approach",  1996.  Additionally,  there 
were  congressional  hearings  and  debate 


associated  with  the  proposed  Bill  as  it 
was  introduced  in  the  House  of 
Representatives. 

Proposed  Action 

The  Act  directs  the  Forest  Service  to 
develop  a  Pilot  Project,  described  as 
follows 

•  Pilot  Project  Area  and  Exclusions. 
The  pilot  project  is  limited  to  certain 
Federal  lands  (National  Forest  System 
Lands  of  the  Plumas,  Lassen,  and  Tahoe 
National  Forests)  and  local  communities 
of  the  Sierra  Nevada  area,  that  are 
identified  on  the  MAP  as  "Available  for 
Group  Selection".  All  spotted  owl 
habitat  areas  and  protected  activity 
centers  located  in  the  pilot  project  area 
will  be  deferred  from  resource 
management  activities. 

•  Riparan  Protection  and  Limitation. 
The  Scientific  Analysis  Team  (SAT) 
guidelines  for  riparian  protection  are 
described  in  the  document  entitled 
"Viability  Assessments  and 
Management  considerations  for  Species 
Associated  with  Late-Successional  and 
Old-Growth  Forests  of  the  Pacific 
Northwest",  a  Forest  Service  research 
document  dated  March  1993  and 
coauthorized  by  the  Scientific  Analysis 
Team,  including  Dr.  Jack  Ward  Thomas. 
The  ACT  does  not  require  the 
application  of  SAT  guidelines  to  any 
livestock  grazing  in  the  pilot  project 
area  during  the  term  of  the  pilot  project, 
unless  the  livestock  grazing  is  being 
conducted  in  the  specific  location  at 
which  the  SAT  guidelines  are  being 
applied  to  a  required  "Resource 
Management  Activity". 

•  Compliance.  All  required 
"Resource  Management  Activities"  shall 
be  implemented  to  the  extent  consistent 
with  applicable  Federal  Law  and  the 
standards  and  guideUnes  for  the 
conservation  of  the  California  spotted 
owl  as  set  forth  in  the  California  Spotted 
Owl  Sierran  Province  Interim 
Guidelines  or  subsequently  issued 
guidelines. 

•  Roadless  Area  Protection.  Required 
"Resource  Management  Activities", 
road  building,  riparian  managment 
activity  that  utilize  road  construction, 
and  timber  harvesting  activities,  shall 
not  be  conducted  on  National  Forest 
System  Lands  that  are  designated  as 
either  "Off  Base"  or  "Deferred"  on  the 
MAP. 

•  Required  "Resource  Management 
Activities".  The  followring  "Resource 
Management  Activities"  shall  be 
implemented  in  compliance  with 
Section  401  (1)  on  an  acreage  basis 
during  the  term  of  the  pilot  project: 

(1)  Fuelbreak  Construction. — 
Construction  of  a  strategic  system  of 
defensible  fuel  profile  zones,  including 
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shaded  fuelbreaks,  utilizing  thinning, 
individual  tree  selection,  and  other 
methods  of  vegetation  management 
consistent  with  the  Quincy  Library 
Group — Community  Stability  Proposal, 
on  not  less  than  40,000,  but  not  more 
than  60,000,  acres  per  year. 

(2)  Group  Selection  and  Individual 
Tree  Selection. — ^Utilization  of  group 
selection  and  individual  tree  selection 
uneven-aged  forest  management 
prescriptions  described  in  the  Quincy 
Library  Group-Community  Stability 
Proposal  to  achieve  a  desired  fiit\ue 
condition  of  all-age,  multistory,  fire 
resilient  forests  as  follows: 

(A)  Group  Selection.— Gmwp  selection 
on  an  average  acreage  of  0.57  percent  of 
the  pilot  project  land  each  year  of  the 
pilot  project. 

(B)  Individual  Tree  Selection — 
Individual  tree  selection  may  also  be 
utilized  within  the  pilot  project  area. 

(3)  Total  Acreage. — ^The  total  acreage 
on  which  resource  managemmt 
activities  be  implemented  under  this 
subsection  shall  not  exceed  70,000  acres 
each  year. 

(4)  Riparian  Management.^A 
program  of  riparian  management, 
including  wide  protection  zones  and 
riparian  restoration  projects,  consistent 
with  SAT  gmdelines. 

•  Term  of  Pilot  Project.— The  pilot 
project  shall  continue  for  five  years 
unless  the  amendment  or  revision  of  the 
land  and  resource  management  plans  for 
the  Plumas,  Lassen  and  Tahoe  National 
Forests  as  directed  are  completed 
earlier. 

Alternatives  to  the  Proposed  Action 

To  comply  with  NEPA,  the  Forest 
Service  will  evaluate  alternatives  to  the 
proposed  action  within  the  EIS, 
including  No  Action  and  other 
alternatives  responding  to  public 
comments.  Each  alternative  would  be 
rigorously  explored  and  evaluated,  or 
rationale  would  be  given  for  eliminating 
an  alternative  from  detailed  study.  The 
range  of  alternatives  to  be  considered 
would  include,  but  not  be  limited  to: 

Id«itification  of  strategic  systems  of 
defensible  fuel  profile  zones  (DFPZ), 
that  would  include  shaded  fuelbreaks 
and  would  be  achieved  through 
thinning,  individual  tree  selection,  and 
other  vegetative  management  activities. 
The  strategic  systems  would  include 
complete  descriptions  of  the  physical 
arrangement  of  Living  and  dead 
vegetation  remaining  in  the  DFPZ  when 
completed,  and  identification  of 
topographic,  elevation,  vegetation  type, 
and  other  physical  and  biological 
criteria  within  which  each  "typical" 
DFPZ  would  also  be  appropriate. 


Identification  of  a  strategy  to  evaluate 
the  effectiveness  of  imeven-age 
management  that  would  be  achieved  by 
application  of  thinning  and  group 
selection  prescriptions.  The  strategy 
would  include  identification  of 
topography,  elevation,  vegetation  type, 
and  other  physical  and  biological 
criteria  that  would  be  used  to  determine 
where  and  how  group  selection  and 
individual  tree  selection  prescriptions 
would  be  applied. 

Strategies  developed  would  include 
standards  and  guidelines  for  monitoring 
the  effectiveness  of  each  strategic 
system  of  DFPZs,  and  each  uneven-aged 
management  strategy. 

Relationships  With  Sierra  Nevada 
Framework  for  Conservation  and 
Collaboration  (SNFCC) 

Selection  401  of  the  1999  Department 
of  the  Interior  and  Related  Agencies 
Appropriations  Act  (the  Herger- 
Feinstein  Quincy  Library  Group  Forest 
Recovery  Act),  112  Stat.  2681,  directs 
the  Secretary  to  implement  a  pilot 
project  on  certain  federal  lands  within 
the  Plumas,  Lassen,  and  Tahoe  National 
Forests.  We  will  coordinate  the  Sierra 
Nevada  Forest  Plan  Amendment  Project 
Environment  Impact  Statement  with  the 
HFQLG  environmental  impact  statement 
to  implement  section  401.  We  would 
like  comments  from  the  public  and 
interested  groups  concerning  the 
relationship  between  the  two 
environmental  impact  statements. 


Public  Setting  Process 

This  Notice  of  Intent  to  Prepare  an 
Environment  Impact  Statement  is  the 
initiation  of  a  public  scoping  process 
related  to  implementation  of  die  Herger- 
Feinstein  Quincy  Library  Group  Forest 
Recovery  Act's  Pilot  Project.  The  public 
is  invited  to  comment  by  submitting  any 
issues  (points  of  concern,  debate, 
disagreement,  or  dispute)  they  may  have 
regarding  potential  effects  of  the 
proposed  action. 

PubUc  information  meetings  will  be 
hosted  by  the  Lassen,  Pliunas,  and 
Tahoe  National  Forests  at  Loyalton. 
Blairsden,  Quincy,  Oroville,  Chico, 
Bumey,  and  Chester,  CA,  between 
January  4th  and  January  16th,  1999. 
Additionally,  two  scoping  workshops 
will  be  held,  one  at  Susanville  and  one 
at  Quincy,  on  Saturday,  January  16th. 
Location  and  times  for  the  meetings  will 
be  published  in  the  official  newspapers 
of  record  for  each  forest.  Throughout  the 
scoping  process,  coordination  will  occur 
with  Federal  and  State  agencies.  Tribal 
governments,  local  governments,  and 
historically  under-represented 
commimities. 


Conunenting 

A  draft  environmental  statement  is 
expected  to  be  available  for  public 
review  and  comment  in  June,  1999  and 
a  final  environmental  impact  statement 
in  August,  1999.  The  comment  period 
on  the  draft  environmental  impact 
statement  will  be  45  days  fit>m  the  date 
of  availability  published  in  the  Federal 
Register  by  the  Environmental 
Protection  Agency. 

Comments  received  in  response  to 
this  solicitation,  including  names  and 
addresses  of  those  who  conunent,  will 
be  considered  part  of  the  public  record 
on  this  proposed  action  and  will  be 
available  for  public  inspection. 
Comments  submitted  anonymously  will 
be  accepted  and  considered. 
Additionally,  purauant  to  7  CFR  1.27(d), 
any  person  may  request  the  agency  to 
withhold  a  submission  bom  the  public 
record  by  showing  how  the  Freedom  of 
Information  (FOIA)  permits  such 
confidentiality.  Persons  requesting  such 
confidentiality  should  be  aware  that, 
under  the  FOIA,  confidentiality  may  be 
granted  in  only  very  limited 
circumstances,  such  as  to  protect  trade 
secrets.  The  Forest  Service  will  inform 
the  requester  of  the  agency's  decision 
regarding  the  request  for  confidentiality, 
and  where  the  request  is  denied,  the 
agency  will  return  the  submission  and 
notify  the  requester  that  the  comments 
may  be  resubmitted  with  or  without 
name  and  address. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  pubUc  participation  in  the 
environmental  review  process.  First, 
reviewera  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  the  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee- Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519,553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  state  may  be  waived  or 
dismissed  by  the  courts.  City  ofAngoon 
V.  Model.  3  F.2d  1016, 1022  (9th  Cir. 
1986)  and  Wisconsin  Heritages,  Inc.  v. 
Harris,  490  F.  Supp.  1334  (E.D.  Wis. 
1980).  Because  of  Uiese  court  rulings,  it 
is  very  important  that  those  interested 
in  this  proposed  action  participate  by 
the  close  of  the  45  day  comment  period 
so  that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and 
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1  espond  to  them  in  the  final 
( tnvironmental  impact  statement. 
To  assist  the  Forest  Service  in 
:  dentifying  and  considering  issues  and 
( »ncems  on  the  proposed  action, 
( ximments  on  the  draft  environmental 
:  mpact  statement  shoiild  be  as  specific 
I  Ls  possible.  It  is  also  helpfiil  if 
( nmments  refer  to  specific  pages  or 
I  :hapters  of  the  draft  statement 
I  }omments  may  also  address  the 
idequacy  of  the  draft  environmental 
mpact  statement  or  the  merits  of  the 
iltematives  formulated  and  discussed  in 
he  statement.  Reviewers  may  wish  to 
:  efer  to  the  Council  on  Environmental 
ijuality  Emulations  for  implementing 
he  procedural  provisions  of  the 
National  Environment  Policy  Act  at  40 
7R  1503.3  in  addressing  these  points. 

Dated:  December  15, 1998. 
Murk  J.  Madrid, 
forest  Supervisor. 
FR  Doc  9S-33695  FUed  12-1S-98;  8:45  am) 

MJJNO  CODE  a410-11-M 


>EPARTilENT  OF  AGRICULTURE 
kMWSt  Service 


L 


Id  SalMna  Day  Uee  Picnic  Area, 
Caribbean  National  Foreat.  Naguabo. 
Rico;  Reviaed  Notice  of  Intent 
o  Prepare  an  Environmental  ImfMct 

UiENCY:  Forest  Service.  USDA'. 
IcnON:  Revised  Notice;  extension  of 
time  for  submitting  scoping  comments. 


BUMMARY:  Due  to  the  passing  of 

Kurricane  Georges  over  the  island  of 
iierto  Rico,  on  September  21st,  1998, 
the  Forest  Service  is  extending  the  time 
for  submitting  scoping  comments 
concerning  the  environmental  analysis 
for  the  Rio  Sabana  Day  Use  Picnic  Area, 
on  the  Caribbean  National  Forest. 
Additionally,  this  notice  corrects  the 
location  of  the  proposed  project  site,  as 
published  in  the  Federal  Register  on 
Friday.  September  18th.  1998,  Vol.  63, 
No.  181.  llie  location  of  project  site 
should  read  as  follows:  from  entrance 
gate  at  Highway  #191,  Km.  21.3  to 
project  site,  Km.  20.0,  in  the  Cubuy 
sector  of  the  Municipality  of  Naguabo. 
DATES:  (a)  Comments  to  be  incorporated 
into  the  draft  environmental  impact 
statement  should  be  received  by  January 
8th  1999  to  ensure  timely  consideration, 
(b)  Comments  to  be  incorporated  into 
the  final  environmental  impact 
statement  should  be  received  45  days 
following  the  publication  of  Notice  of 
Availability  of  the  draft  environmental 
impact  statement,  approximately  the 
first  week  of  March  31. 1999. 


A00RE88E8:  Send  written  comments  to 
Abigail  Rivera,  Team  Leader,  Caribbean 
National  Forest,  P.O.  Box  490,  Palmer, 
Puerto  Rico  00721. 
FOR  FURTHER  MFORMATION  CONTACT: 
Kigali  Rivera,  Rio  Sabana  Picnic  Area 
mS  Team  Leader,  787  888-5643. 
SUPPLEMENTARY  INFORMATION:  The 
Caribbean  National  F(»est  is  proposing: 
(a)  to  develop  a  day  use  picnic  area 
located  in  the  vicinity  of  the  Rio  Sabana 
Bridge,  on  the  southern  end  of  Highway 
#191,  at  Km.  20.0,  in  the  Cubuy  Sector 
of  the  Mimidpality  of  Naguabo:  (b)  the 
rehabilitation  of  2.5  miles  of  the  Rio 
Sabana  Trail  #6  and  trailhead;  (c)  repair 
and  reconstruction  of  0.8  miles  of 
entrance  road,  located  on  Hwy.  #191, 
Km.  21.3,  to  project  site.  ICm.  20.0; 
CunenUy,  tl»  area  has  not  been 
developed  for  recreation  but  receives 
heavy  use.  This  use,  coupled  with  a 
sensitive  ecosystem  in  which  it  is 
located,  gives  rise  to  a  potential  conflict 
between  the  need  to  protect  and 
conserve  natural  resources  and  the  need 
to  provide  a  well  managed  natural 
setting  where  our  customers  can  enjoy 
a  satisfying  recreational  experience. 

On  ApnJ  13, 1992,  U.S.  District  Judge 
Guierbolini  permanenUy  enjoined  and 
restrained  the  U.S.  Forest  Service  and 
the  Federal  Highway  Administration 
from  proceeding  with  construction 
activities  on  the  closed  portion  of 
Highway  P.R.  #191,  bora  Km.  13.5  to 
ICm.  20,  tmtil  completion  of  an 
environmental  impact  statement.  The 
proposed  project  is  located  on  a  segment 
of  Hwy.  #191  that  is  outside  of  the  area 
under  court  order. 

The  proposed  action  would  meet  the 
objectives  of:  (a)  correcting  the  current 
managerial  situation  and  social  settings 
in  relation  to  the  physical  setting  and 
actual  use;  (b)  protect  the  natural 
resources  in  the  vicinity;  (c)  increase 
Forest  Service  presence  on  the  southern 
end  of  the  Forest,  which  currently  is 
minimal. 

The  HIS  will  be  prepared  in 
accordance  with  the  National 
Environmental  PoUcy  Act  (NEPA),  the 
National  Forest  Management  Act 
(NFMA)  and  the  Endangered  Sp>ecies 
Act  (ESA).  The  U.S.  Forest  Service  will 
be  the  lead  agency  and  the  Puerto  Rico 
Department  of  PiA)lic  Transportation 
(DTOP)  will  be  a  cooperating  agency. 

Public  participation  will  be  especially 
important  at  several  points  during 
analysis.  The  first  point  is  when  scoping 
officially  begins  (40  dCFR  1501.7).  The 
Forest  Service  will  be  seeking 
information,  comments,  and  assistance 
from  Federal,  State  and  local  agencies, 
and  other  individuals  or  organizations 
who  may  be  interested  in  or  affected  by 


the  proposed  action.  Comments  must  be 
received  by  January  8th.  1999.  This 
input  will  be  used  in  preparation  of  the 
draft  environmental  impact  statement 
(DEIS).  The  scoping  process  will 
include:  (1)  Identifying  potential  issues; 
(2)  Identifying  issues  to  be  analyzed  in 
depth;  (3)  Eliminating  insignificant 
issues  or  those  which  have  been  covered 
by  a  relevant  previous  environmental 
process;  (4)  Exploring  additional 
alternatives;  (5)  Identifying  potential 
environmental  effects  of  the  proposed 
action  and  alternatives  (i.e..  direct, 
indirect,  and  cumulative  effects  and 
connected  actions).  PubUc  participation 
will  include  notifying  interested  and 
affected  publics  of  the  proposed  action 
in  person  and/or  by  mail.  News  releases 
will  be  used  to  provide  general  notice  to 
thepubUc. 

Tne  following  preliminary  issues  have 
been  identified  through  internal 
scoping:  (1)  Possible  effects  of 
development  of  picnic  area  and 
reconstruction  of  Rd.  #191  on  the 
threatened  and  endangered  species 
identified  in  the  project  area;  (2) 
Possible  effects  on  natiutd  resources  due 
to  an  increase  in  visitors  to  picnic  area 
and  trail;  (3)  Reconstruction  of  the 
historic  CCC  Rio  Sabana  Trail,  which 
connects  with  the  Tradewinds/El  Toro 
Trail,  may  generate  greater  use  than  is 
allowed  in  the  proposed  Wilderness 
Management  Area;  (4)  Security  issues  in 
the  area  in  relation  to  24-hour  presence 
of  Forest  Service  hosts  of  volunteers;  (5) 
Potential  hazards  to  Forest  users  caused 
by  a  nearby  water  impoundment  and 
transmission  fadUty,  located  on  private 
land. 

A  draft  environmental  impact 
statement  is  expected  to  be  available  for 
public  review,  for  45  days,  in  February 
1999. 

It  is  very  important  that  those 
interested  in  this  proposed  action 
participate  at  that  time.  Upon  release  of 
the  dr^  environmental  impact 
statement,  project  for  February  1 999     • 
reviewers  should  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519.  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model,  803  F.2d  1016. 
1022  (9th  Qr.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  190  F.  Supp. 
1334, 1338  (ED.  Wis.  1980).  It  is  also 
helpful  if  comments  refer  to  specific 


70386 


Federal  Register /Vol.  63,  No.  244 /Monday,  Decem|)er  21,  1998/ Notices 


pages  or  chapters  of  the  draft  statement. 
Ck)nunents  may  also  address  the 
adequacy  of  the  draft  enviromnental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  (Reviewers  may  wish  to 
refer  to  the  Qjiincil  on  Environmental 
Quahty  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  PoUcy  Act  at  40 
CFR  1503.3  in  addressing  these  points.) 

After  the  comment  penod  on  me  draft 
environmental  impact  statement  ends, 
the  comments  will  be  analyzed, 
considered,  and  responded  to  by  the 
Forest  Service  in  preparing  the  final 
environmental  impact  statement.  The 
final  environmental  impact  statement  is 
scheduled  to  be  completed  by  May 
1999.  The  Responsible  Official  will 
consider  the  comments,  responses, 
environmental  consequences  discussed 
in  the  final  environmental  impact 
statement,  and  applicable  laws, 
regulations,  and  policies  in  making  a 
decision.  The  Responsible  Official  will 
document  the  decision  and  rationale  for 
the  decision  in  a  Record  of  Decision. 
The  decision  will  be  subject  to  appeal 
in  accordance  with  36  CFR  215. 

The  Responsible  Official  is:  Pablo 
Cruz,  Forest  Supervisor,  Caribbean 
National  Forest,  P.O.  Box  490,  Palmer, 
Puerto  Rico  00721. 

Dated:  November  23, 1998. 
Pablo  Cruz, 
Fores*  Supervisor. 
(PR  Doc.  98-33650  Filed  12-18-98;  8:45  am] 

BILUNQ  COee  9410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Qrain  Inspection,  Packers  and 
Stockyards  AdmlnistFation 

Cancellation  of  Designation  Issued  to 
Patricia  A.  Walker  and  Stephen  A. 
Walker  d.b^.  Nortlieast  Indiana  Qrain 
InspectkHt  and  Opportunity  for 
Deslgnatton  In  ttie  Nortiteast  Indiana 
Area 

AGENCY:  Grain  Inspection,  Paclcers  and 
Stockyards  Administration  (GIPSA). 
action:  Notice. 

SUMMARY:  Northeast  Indiana  Grain 
Inspection  (Northeast  Indiana),  asked 
GIPSA  to  end  their  designation  as  soon 
as  possible.  GIPSA  is  asking  persons 
interested  in  providing  official  services 
in  the  Northeast  Indiana  area  to  submit 
an  application  for  designation. 
DATES:  AppUcations  must  be 
postmarked  or  sent  by  telecopier  (FAX) 
on  or  before  January  15, 1999. 
ADDRESSES:  Applications  must  be 
submitted  to  USDA,  GIPSA,  Janet  M. 


Hart,  Chief,  Review  Branch,  Compliance 
Division,  STOP  3604,  Room  1647-S, 
1400  Independence  Avenue,  SW, 
Washington.  DC  20250-3604. 
Applications  may  be  submitted  by  FAX 
on  202-690-2755.  If  an  appUcation  is 
submitted  by  FAX,  GIPSA  reserves  the 
right  to  request  an  original  application. 
All  applications  will  be  made  available 
for  public  inspection  at  this  address 
located  at  1400  Independence  Avenue, 
SW,  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart,  at  202-720-8525. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

Section  7(f)(1)  of  the  Act  authorizes 
the  GIPSA  Administrator  to  designate  a 
qualified  applicant  to  provide  official 
services  in  a  specified  area  after 
determining  that  such  applicant  is  better 
able  than  any  other  applicant  to  provide 
such  official  services.  GIPSA  designated 
Northeast  Indiana,  main  office  located 
in  Hoagland,  Indiana,  to  provide  official 
inspection  services,  imder  the  Act  on 
January  1, 1997. 

Section  7(g)(1)  of  the  Act  provides 
that  designations  of  official  agencies 
shall  end  not  later  than  triennially  and 
may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in 
Section  7(f)  of  the  Act.  "Hie  designation 
of  Northeast  Indiana  is  scheduled  to  end 
on  December  31,  2000.  However, 
Northeast  Indiana  asked  GIPSA  to  end 
its  designation  as  soon  as  possible. 

Pursuant  to  Section  7(f)(2)  of  the  Act, 
the  following  geographic  area,  in  the 
State  of  Indiana,  is  assigned  to  Northeast 
Indiana. 

Bounded  on  the  North  by  the  northern 
Lagrange  and  Steuben  Coimty  lines; 

Bounded  on  the  East  by  the  eastern 
Steuben,  De  Kalb,  Allen,  and  Adams 
County  lines; 

Bounded  on  the  South  by  the 
southern  Adams  and  Wells  County 
lines;  and 

Bounded  on  the  West  by  the  western 
Wells  Coimty  line;  the  southern 
Huntington  and  Wabash  County  lines; 
the  western  Wabash  Coimty  line  north 
to  State  Route  114;  State  Route  114 
northwest  to  State  Route  19;  State  Route 
19  north  to  Kosciusko  County;  the 
western  and  northern  Kosciusko  Coimty 
lines;  the  western  Noble  and  Lagrange 
County  lines. 

The  following  grain  elevator,  located 
outside  of  the  above  contiguous 
geographic  area,  is  part  of  this 


geographic  area  assignment:  E.  M.  P. 
Grain,  Payne,  Paulding  County,  Ohio 
(located  inside  Michigan  Grain 
Inspection  Services,  Inc's,  area). 

Interested  persons  are  hereby  giv«i 
the  opportunity  to  apply  for  designation 
to  provide  official  services  in  the 
geographic  area  specified  above  under 
the  provisions  of  Section  7(f)  of  the  Act 
and  section  800.196(d)  of  the 
regulations  issued  thereunder. 

Persons  wishing  to  apply  for 
designation  should  contact  the 
Compliance  Division  at  the  address 
listed  above  for  forms  and  information. 

Applications  and  other  available 
information  will  be  considered  in 
determining  which  applicant  will  be 
designated. 

Authority:  Pub.  L.  94-582,  90  Stat.  2867. 
as  amended  (7  U.S.Q  71  et  seq.). 

Dated:  December  1 1 ,  1998. 
NeU  E.  Porter, 

Director,  Compliance  Division. 
(FR  Doc  98-33683  Piled  12-18-98;  8:45  am] 
■lUMQ  CODE  3410-EN-P 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

Meeting 

AGENCY:  Architectural  and 
Transportation  Barriers  Compliance 
Board. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  has  scheduled  its 
regular  business  meetings  to  take  place 
in  Washington,  D.C.  on  Tuesday  and 
Wednesday,  January  12-13, 1999,  at  the 
times  and  location  noted  below. 
DATES:  The  schedule  of  events  is  as 
follows: 

Tuesday.  January  12, 1999 

9:00-Noon  and  1:30-3:30  p.m.— 
Committee  of  the  Whole — ^Accessibility 
Guidelines  (Closed  Meeting). 

3:30  p.m.-5:00  p.m. — ^Planning  and 
Budget  Committee. 

Wednesday,  January  13, 1999 

9:00  a.m.-10:30  a.m.— Technical 
Programs  Committee. 

10:30  a.m.-Noon — ^Executive 
Committee. 

1:30  p.m.-3:30  p.m. — Board  Meeting. 
ADDRESSES:  The  meetings  will  be  held 
at:  Washington  Renaissance,  999  9th 
Street,  NW.,  Washington,  D.C. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  regarding  the 
meetings,  please  contact  Lawrence  W. 
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loffee.  Executive  Director,  (202)  272- 

i434,  ext.  14  (voice)  and  (202)  272-5449 

TTY). 

HJPPLEMENTARY  INFORMATION:  At  the 

ioaid  meeting,  the  Access  Board  will 

consider  the  following  agenda  items. 

Open  Meeting 

•  Executive  Director's  Report. 

•  Approval  of  the  Minutes  of  the 
September  9, 1998,  Board  Meeting. 

•  Planning  and  Budget  Committee 
Report — Agency  Goals,  Fiscal  Years 
1999  and  2000  Status. 

•  Technical  Programs  Committee 
Report — Status  Report  on  Projects. 

•  Executive  Committee  Reports — 
Board  Meeting  Dates,  Town  Meeting 
and  PubUc  Hearings,  Accessible 
Meeting  Planning,  and  San  Francisco 
Bay  Area  Meeting. 

•  Advisory  Committee  Reports — 
Passenger  Vessels,  Electronic  and 
Information  Technology,  and  Outdoor 
Developed  Areas. 

Closed  Meeting 

•  Committee  of  the  Whole  Report — 
Accessibility  Guidelines. 

All  meetings  are  accessible  to  persons 
with  disabilities.  Sign  language 
interpreters  and  an  assistive  listening 
system  are  available  at  all  meetings. 
Lawrence  W.  Ro£EBe, 
Executive  Director. 

(FR  Doc.  98-33662  Filed  12-18-98;  8:45  am] 
■LUNQ  CODE  SISO-ei-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Reviewr; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Address  Listing  for  the 
American  Community  Survey  Area 
Frame. 

Form  Number(s):  ACS-280,  ACS-290. 

Agency  Approval  Number:  Not 
available. 

Type  of  Request:  New  collection. 

Burden:  1,267  hoiu«. 

Number  of  Respondents:  38,000 
individuals  or  households. 

Avg  Hours  Per  Response:  2  minutes. 

Needs  and  Uses:  The  American 
Community  Survey  (ACS)  is  a  monthly 
household  survey  that  the  Census 
Bureau  is  developing  to  collect  and 
produce  data  we  historically  collect 
diuing  the  decennial  census.  The 
Census  Bureau  began  the  ACS  in  late 


1995  in  four  test  sites  and  has  expanded 
the  program  every  year  since.  The 
Census  Bureau  plans  to  continue 
expanding  the  ACS  and  put  the  ACS  in 
place  nationally  in  2003.  Most  of  the 
survey's  sample  addresses  are  selected 
from  the  Master  Address  File  (MAF). 
There  are  some  areas  for  which  a  MAF 
will  not  be  created  until  the  time  of  the 
decennial  census.  These  areas  are  Ust/ 
enumerate  areas,  meaning  that  Bureau 
staff  will  list  addresses  at  the  time  of  the 
decennial  enimaeration.  These  types  of 
areas  will  be  in  the  ACS  for  the  first 
time  in  2000.  In  order  to  conduct  the 
ACS  in  2000-2002  for  these  areas. 
Census  Bureau  employees  called 
"Usters"  will  compile  a  list  of  addresses 
in  a  sample  of  blocks  in  the  list/ 
enumerate  areas  of  counties  that  have 
been  selected  for  the  2000-2002  ACS. 
Most  of  the  listing  activities  will  be 
completed  during  1999,  but  there  may 
be  some  areas  which  will  require  list^ 
in  2000  and  2001. 

Affected  Public:  Individuals  or 
households. 

Frequency:  One-time  request. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Title  13,  United 
States  Code^  Section  182. 

OMB  Desk  Officer:  Nancy  Kirkendall, 
(202) 395-7313. 

Copies  of  the  above  information 
collection  propose  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
room  5312, 14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Nancy  Kh-kendall,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 

.      Dated:  December  15, 1998. 
Linda  Engelmeier, 

Departmental  Forws  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 
[FR  Doc.  98-33710  Filed  12-18-98;  8:45  am] 
BIUING  CODE  3S1»-«7-P 


DEPARTMENT  OF  COMMERCE 

Economics  and  Statistics 
Administration 

Census  Advisory  Committees 

AGENCY:  Economics  and  Statistics 

Administration,  Department  of 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Public  Law 


92-463.  as  amended  by  Pub.  L.  94-409, 
Pub.  L.  96-523.  and  Pub.  L.  97-375),  we 
are  giving  notice  of  a  joint  meeting  of 
the  Commerce  Secretary's  2000  Census 
Advisory  Committee  (CAC),  the  CAC  of 
Professional  Associations,  the  CAC  on 
the  African  American  Population,  the 
CAC  on  the  American  Indian  and 
Alaska  Native  Populations,  the  CAC  on 
the  Asian  and  Pacific  Islander 
Populations,  and  the  CAC  on  the 
Hispanic  Population.  The  agenda  will 
be  limited  to  discussing  how  the  Census 
Bureau  can  best  use  paid  advertising  to 
reach  and  encourage  the  participation  of 
the  African  American  Population,  and 
the  general  population  as  a  whole,  in 
Census  2000.  (A  Joint  Advisory 
Committee  meeting  on  October  26, 1998 
also  focused  on  the  advertising 
campaign  to  reach  the  general 
population  and  the  American  Indian 
and  Alaska  Native,  Asian  and  Pacific 
Islander  and  Hispanic  Populations.)  Last 
minute  changes  to  the  schedule  are 
possible,  and  they  could  prevent  us 
from  giving  advance  notice. 
DATES:  On  Thursday.  January  21, 1999, 
the  meeting  will  begin  at  9:00  a.m.  and 
adjourn  at  approximately  3:00  p.m. 
ADDRESSES:  The  meeting  will  take  place 
at  the  HoUday  Inn  Hotel  &  Suites,  625 
First  Street,  Alexandria,  VA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maxine  Anderson-Brown,  Committee 
Liaison  Office,  Department  of 
Commerce.  Bureau  of  the  Census,  Room 
1647.  Federal  Building  3.  Washington, 
DC  20233,  telephone:  301-457-2308. 
SUPPLEMENTARY  INFORMATION:  The 
Commerce  Secretary's  2000  Census 
Advisory  Committee  is  composed  of  a 
Chair,  Vice  Chair,  and  up  to  thirty-five 
member  organizations,  all  appointed  by 
the  Secretary  of  Commerce.  "The 
Advisory  Committee  considers  the  goals 
of  Census  2000  and  user  needs  for 
information  provided  by  that  census. 
The  Committee  provides  an  outside  user 
perspective  about  how  operational 
planning  and  implementation  methods 
proposed  for  Census  2000  will  realize 
those  goals  and  satisfy  those  needs.  The 
Advisory  Committee  considers  all 
aspects  of  the  conduct  of  the  2000 
Census  of  Population  and  Housing  and 
makes  recommendations  to  the 
Secretary  of  Commerce  for  improving 
that  census. 

The  CAC  of  Professional  Associations 
is  composed  of  36  members  appointed 
by  the  Presidents  of  the  American 
Economic  Association,  the  American 
Statistical  Association,  the  Population 
Association  of  America,  and  the 
Chairman  of  the  Board  of  the  American 
Marketing  Association.  The  Committee 
advises  the  Director,  Bureau  of  the 
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Census,  on  the  full  range  of  Census 
Bureau  programs  and  activities  in 
relation  to  the  iireas  of  expertise. 

The  CACs  on  the  African  American, 
American  Indian  and  Alaska  Native, 
and  Hispanic  Populations  are  composed 
of  nine  members  each  and  the  CAC  on 
the  Asian  and  Pacific  Islander 
Population  is  composed  of  13  members, 
appointed  by  the  Secretary  of 
Commerce.  The  Committees  provide  an 
organized  and  continuing  channel  of 
communications  between  the 
communities  they  represent  and  the 
Bureau  of  the  Census  on  its  efforts  to 
reduce  the  differential  in  the  coimt  for 
Census  2000  and  on  ways  that  census 
data  can  be  disseminated  to  maximum 
usefulness  to  their  communities  and 
other  users. 

A  brief  period  will  be  set  aside  at  the 
meeting  for  public  comment.  However, 
individuals  with  extensive  statements 
for  the  record  must  submit  them  in 
writing  to  the  Commerce  Department 
official  named  above  at  least  three 
working  days  prior  to  the  meeting. 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxihary  aids  should  be  directed  to  the 
Census  Bureau  Committee  Liaison 
Officer  on  301-457-2308,  TDD  301- 
457-2540. 

Dated:  December  15, 1998. 
Robert  J.  Shapiro, 

Under  Secretary  for  Economic  Affairs, 
Economics  and  Statistics  Administration. 
[FR  Doc  98-33711  Filed  12-18-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Economics  and  Statistics 
Administration 

Sacrstary's  2000  Cans4is  Advisory 
Commltlaa 

AGENCY:  Economics  and  Statistics 

Administration,  Department  of 

Commerce. 

ACTION:  Notice  of  Public  Meeting. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463,  as  amended  by  Pub.  L.  94-409, 
Pub.  L.  96-523,  and  Pub.  L.  97-375),  we 
are  giving  notice  of  a  meeting  of  the 
Commerce  Secretary's  2000  Census 
Advisory  Committee.  The  Committee 
will  continue  to  review  and  discuss 
Census  2000  Dress  Rehearsal  operations 
and  procedures,  as  well  as  the  plans  for 
Census  2000.  The  Committee  will 
continue  work  on  a  final  report  for  the 
Secretary  of  Commerce.  Last  minute 
changes  to  the  schedule  are  possible. 


and  they  could  prevent  us  from  giving 
advance  notice. 

DATES:  On  Friday.  January  22, 1999,  the 
meeting  will  begin  aroimd  9:00  a.m.  and 
adjourn  at  approximately  4:30  p.m. 

ADDRESSES:  The  meeting  will  take  place 
at  the  Hohday  Inn  Hotel  &  Suites,  625 
First  Street,  Alexandria,  VA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maxine  Anderson-Brown,  Committee 
Liaison  Officer,  Department  of 
Commerce,  Bureau  of  the  Census,  Room 
1647,  Federal  Building  3,  Washington 
DC  20233;  telephone  301-457-2308, 
TDD  301-457-2540. 

SUPPLEMENTARY  INFORMATION:  The 
Conunittee  is  composed  of  a  Chair,  Vice- 
Chair,  and  up  to  35  member 
organizations,  all  appointed  by  the 
Secretary  of  Commerce.  The  Committee 
will  consider  the  goals  of  Census  2000 
and  user  needs  for  information  provided 
by  that  census.  The  Committee  will 
provide  an  outside  user  perspective 
about  how  operational  planning  and 
implementation  methods  proposed  for 
Census  2000  will  realize  those  goals  and 
satisfy  those  needs.  The  Committee 
shall  consider  aU  aspects  of  the  conduct 
of  the  2000  Census  of  Population  and 
Housing  and  shall  make 
recommendations  for  improving  that 
census. 

A  brief  period  will  be  set  aside  at  the 
meeting  for  public  comment.  However, 
individuals  with  extensive  statements 
for  the  record  must  submit  them  in 
writing  to  the  Commerce  Department 
official  named  above  at  least  three 
working  days  prior  to  the  meeting. 
Seating  is  available  to  the  public  on  a 
first-come,  first-served  basis. 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  the 
Census  Bureau  Conunittee  Liaison 
Officer  on  301-457-2308,  TDD  301- 
457-2540. 

Dated:  December  15, 1998. 
Robert  ;.  Shapiro. 

Under  Secretary  for  Economic  Affairs. 
Economics  and  Statistics  Administration. 
IFR  Doc.  98-33712  Filed  12-18-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 
[A-412-814] 

Certain  Cut-to-Length  CartxMi  Steel 
Plate  From  the  United  Kingdom:  Notice 
of  Rescission  of  Antidumping  Duty 
Administrativa  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  December  21, 1998. 
SUMMARY:  On  October  29, 1998,  the 
Department  of  Commerce  ("the 
Department")  published  in  the  Federal 
Register  (63  FR  58009)  a  notice 
announcing  the  initiation  of  an 
administrative  review  of  the 
antidiunping  duty  order  on  Certain  Cut- 
to-Length  Carbon  Steel  Plate  from  the 
United  Kingdom.  This  review  covered 
the  period  August  1, 1997,  through  July 
31, 1998.  This  review  has  now  been 
rescinded  as  a  result  of  a  withdrawal  of 
request  for  review. 

FOR  FURTHER  INFORMATION  CONTACT: 
Samantha  Deneberg  or  Linda  Ludwig, 
Group  in.  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue.  N.W., 
Washington,  DC  20230;  telephone  (202) 
482-1386  or  (202) 482-3833, 
respectively. 

SUPPLEMENTARY  INFORMATION:  On  August 
31, 1998,  Mobil  Oil  Corporation 
("Mobil"),  an  importer  of  subject 
merchandise,  requested  an 
administrative  review  of  subject 
merchandise  purchased  from  Miuray 
International  Metals,  Inc.  ("MIM").  MIM 
is  a  trading  company  located  in  the 
United  Kingdom.  The  Department 
initiated  this  review  on  October  29, 
1998.  On  December  2, 1998,  Mobil 
submitted  a  withdrawal  request  for  this 
review. 

Mobil  was  the  only  party  to  this 
proceeding  requesting  review.  The 
Department  now  rescinds  this 
administrative  review,  in  accordance 
with  section  351.213(d)(1)  of  the 
Department's  Regulations  (May  19, 
1997)  based  on  Mobil's  timely 
withdrawal  of  request  for  review. 

This  notice  is  published  pursuant  to 
section  751  of  the  Tariff  Act  of  1930,  as 
amended  19  U.S.C.  §  1675  (1995),  and 
19  CFR  351.213. 

Dated:  December  14. 1998. 

Joseph  A.  ^Mtrini, 

Deputy  Assistant  Secretary.  Enforcement 
Group  m. 

(FR  Doc.  98-33751  Filed  12-18-98;  8:45  am] 
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DCPARTMENT  OF  COMMERCE 
Intamationai  Trade  AdmlnistFation 

[Ar428-821] 

Large  Newapaper  Printing  Preaaea  and 
C^ponenta  Thereof,  Whether 
Aiaembled  or  Unaaaembled  From 
iy:  Notice  of  Termination  of 
idumping  Duty  Admlniatrative 

^ENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
AdnON:  Notice  of  Termination  of 
Antidumping  Duty  Administrative 
Review. 

SUMMARY:  On  October  29, 1998,  the 
D0partment  of  Commerce  ("the 
Department")  published  in  the  Federal 
Register  (63  FR  58009)  a  notice 
announcing  the  initiation  of  an 
administrative  review  of  the 
antidiunping  duty  order  on  large 
newspaper  printing  presses  and 
components  thereof  ("LNPPs")  from 
Gennany.  covering  the  period 
September  1, 1997  through  August  31, 
11098,  for  one  manufacturer/exporter  of 
tne  subject  merchandise,  MAN  Roland 
Druckmaschinen  AG  ("MRD").  Tliis 
review  has  now  been  tenninated  as  a 
rcBult  of  the  interested  party's 
withdrawal  of  its  request  for  an 
administrative  review. 
6l*FECTIVE  DATE:  December  21, 1998. 
ft)R  FURTHER  INFORMATION  CONTACT: 
ttevid  J.  Goldberger,  Office  of  AD/CVD 
Enforcement,  Group  n.  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230, 
telephone:  (202)  482-4136. 
IPPLEMENTARY  MFORMATION: 

1  Applicable  Statute 

lUnless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended,  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
tq  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
ofberwise  indicated,  all  citations  to  the 
Department  of  Commerce's  regulations 
^  to  the  regulations  at  19  CFR  Part 
3^1, 62  FR  27296  (May  19, 1997). 

iickground 

I  On  September  30, 1998.  MRD,  an 
ik  terested  party,  requested  an 
administrative  review  of  the 
aatidiunping  duty  order  on  LNPPs  from 
Germany  in  accordance  with  19  CFR 
3Sl.213(b).  On  October  29, 1998,  in 
accordance  with  19  CFR 


351.221(c)(l)(ii),  we  initiated  an 
administrative  review  of  this  order  for 
the  period  September  1, 1997,  through 
August  31, 1998.  On  November  20, 
1998,  MRD  withdrew  its  request  for  this 
review. 

Termination  of  Review 

MRD  withdrew  its  request  within  90 
days  of  the  date  of  publication  of  the 
notice  of  initiation  and,  thus,  within  the 
time  limit  provided  by  the  Department's 
regulations  at  19  CFR  351.213(d)(1). 
Therefore,  the  Department  is 
terminating  this  review. 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  order  ("APO")  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  AJPO  in  accordance 
with  19  CFR  351.305(a)(3)  of  the 
Department's  Regulations  (see  63  FR 
24391  (May  4, 1998)).  Timely  written 
notification  of  the  return  or  destruction 
of  APO  materials  or  conversion  to 
judicial  protective  order  is  hereby 
requested.  Failure  to  comply  with  the 
regulations  and  the  terms  of  an  APO  is 
a  sanctionable  violation. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Tariff  Act 
of  1930,  as  amended. 

Dated:  December  11, 1998. 
HolljrKuga. 

Acting  Deputy  Assistant  Secretary,  Import 

Administration. 

(FR  Doc.  9»-33750  Filed  12-18-98;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

intamationai  Trade  Adminiatratlon 
[A-680-82q 

Oil  Country  TulMJiar  Gooda  from 
Korea:  Extanaion  of  Time  Limit  for 
Rnai  Reauita  of  the  Antidumping  Duty 
Adminiatrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time  limit 
for  final  results  of  antidumping  duty 
administrative  review. 

SUMMARY:  The  Department  of  Commerce 
("the  Department")  is  extending  the 
time  limit  for  the  preliminary  results  for 
the  second  review  of  oil  country  tubular 
goods  from  Korea.  This  review  covers 
Uie  period  August  1, 1996  through  July 
31, 1997.  The  extension  is  made 
pursuant  to  section  751(a)(3)(A)  of  the 
Tariff  Act  of  1930,  as  amended. 
EFFECTIVE  DATE:  December  21, 1998. 


FOR  FURTHER  VIFORMATION  CONTACT: 
Steve  Bezirganian  at  (202)  482-0162  or 
Doug  Campau  at  (202)  482-3964;  Office 
of  AD/CVD  Enforcement,  &oup  m. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW,  Washington, 
D.C.  20230. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930  ("the 
Act")  are  references  to  the  provisions 
effective  January  1, 1995,  the  effective 
date  of  the  amendments  made  to  the  Act 
by  the  Uruguay  Rounds  Agreements 
Act 

PoetpoiMinent  of  Final  Results 

On  September  8, 1998,  the 
Department  published  the  preliminary 
results  for  this  review.  63  FR  47469. 
Section  751(a)(3)(A)  of  the  Act  requires 
the  Department  to  complete  an 
administrative  review  within  120  days 
of  publication  of  the  preliminary  results. 
However,  if  it  is  not  practicable  to 
complete  the  review  within  the  12Q-day 
time  limit,  section  751(a)(3)(A)  of  the 
Act  alloMTs  the  Department  to  extend  the 
time  limit  tol80  days  from  the  date  of 
publication  of  the  preliminary  results. 
The  Department  has  determined  that  it 
is  not  practicable  to  issue  its  final 
results  within  the  original  120-day  time 
limit  {See  Decision  N^morandum  from 
Joseph  A.  Spetrini  to  Robert  LaRussa 
dated  November  17, 1998).  We  are 
therefore  extending  the  deadline  for 
determination  of  &ial  results  in  this 
review  to  180  days  from  the  date  on 
which  the  notice  of  preliminary  results 
was  published.  The  fully  extended 
deadline  for  determination  of  the  final 
results  is  March  7, 1998. 

Dated  December  9. 1998. 
Joaeph  A.  Spetrini, 

Deputy  Assistant  Secretary,  Enforcement 
Group  in. 
(FR  Doc.  98-33749  Filed  12-18-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Adminiatratlon 

Propoaed  Collection;  Comment 
Requeat 

TTTLE:  Effectiveness  Review  of  the 
Coastal  Services  Center's  Coastal 
Change  Analysis  Program. 
summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperworL  and 
respondent  burden,  invites  the  general 
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public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  a 
proposal  to  obtain  Office  of 
Management  and  Budget  (OMB) 
clearance  for  this  information 
collection.  OMB  clearance  is  required 
by  the  Paperwork  Reduction  Act  of 
1995,  Public  Law  104-13  (44  U.S.C. 
3506(c)(2KA)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  February  19, 
1999. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue,  NW,  Washington 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s]  and  instructions  should 
be  directed  to  Nina  Petrovich,  SC  Sea 
Grant  Coastal  Program  Coordinator, 
NOAA  Coastal  Services  Center,  2234 
South  Hobson  Avenue,  Charleston  SC 
29405.  Phone  (843)  740-1203,  Email: 
npetrovich@csc.noaa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  Coastal  Change  Analysis  Program 
(C-CAP)  of  the  Coastal  Services  Center 
(CSC),  National  Ocean  Service,  has  been 
using  remote-sensing  technology  to 
quantify  habitat  change  in  coastal  areas 
of  the  United  States.  C-CAP  offers  a 
wide  variety  of  coastal  resource 
managers  the  ability  to  monitor  habitat 
loss  due  to  natural  events,  such  as 
hurricanes,  or  human-induced  events 
such  as  residential  development  and 
pollution.  Since  the  completion  of  its 
first  product  in  1992,  C-CAP  has 
distributed  numerous  digital  products  to 
Federal,  state,  and  local  programs,  as 
well  as  to  academia  and  private 
industry. 

CSC  proposes  to  survey  groups  that 
have  already  obtained  C-CAP  data  and 
products  in  order  to  assess  the  overall 
usefulness  of  this  information.  The 
objectives  of  the  survey  are  to:  receive 
feedback  from  C-CAP  data  users  on  the 
relevance  and  impact  of  these  products; 
determine  if  the  products  meet  user 
accuracy  needs;  and  gather  information 
on  how  the  products  may  be  improved 
in  the  future.  Results  will  be  used  to 
evaluate  the  effectiveness  and  the  most 
useful  format  for  the  products  and 
services,  and  to  set  priorities  for  future 
programming. 

n.  Method  of  Collection 

The  survey  will  be  mailed  to  clients 
with  an  option  to  respond  electronically 
or  by  mail. 


UL  Data 

OMB  Number:  None. 

Form  Number:  None. 

Type  of  Review:  Regular  submission. 

Affected  Public:  State,  local,  or  tribal 
government;  Not-for-profit  institutions; 
business  or  other  for-profit. 

Estimated  Number  of  Respondents: 
200. 

Estimated  Time  Per  Response:  20 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  67. 

Estimated  Total  Annual  Cost  to 
Public:  $0  (no  capital  expenditures 
required). 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  simimarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  December  15, 1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 

of  Management  and  Organization. 

(PR  Doc.  98-33697  Filed  12-18-98;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  121598B] 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  will 
convene  a  public  meeting  of  the  Special 
Shark  Scientific  and  Statistical 
Committee  (SSC). 


DATES:  The  meeting  of  the  Special  Shark 
SSC  will  begin  at  9:00  a.m.  on  Tuesday, 
January  5, 1999  and  conclude  by  5:00 
p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Tampa  Airport  Hilton  Hotel,  2225 
Lois  Avenue,  Tampa,  FL  33607; 
telephone:  813-877-6688. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa, 
FL  33619. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Atran,  Population  Dynamics 
Statistician,  Gulf  of  Mexico  Fishery 
Management  Council;  telephone:  813- 
228-2815. 

SUPPLEMENTARY  INFORMATION:  The 
Special  Shark  SSC  will  convene  to 
conduct  a  scientific  review  of  the  shark 
portions  of  a  Draft  Fishery  Management 
Plan  (FMP)  for  Atlantic  Tunas, 
Swordfish,  and  Sharks  which  was 
recently  published  by  the  Highly 
Migratory  Species  Management  Division 
of  NMFS,  and  for  which  public 
comment  is  being  accepted  by  NMFS 
through  January  25, 1999. 

The  Special  Shark  SSC,  consisting  of 
biologists  who  are  knowledgeable  about 
the  shark  resources,  will  review  the 
shark  portions  of  the  draft  FMP, 
comment  on  its  scientific  adequacy,  and 
may  make  recommendations  on 
proposed  management  measures.  Based 
on  ihe  Special  Shark  SSC's  comments, 
the  Council  may  decide  to  comment  on 
the  proposed  measures  to  the  NMFS 
Highly  Migratory  Species  Management 
Division. 

Copies  of  the  Special  Shark  SSC 
meeting  agenda  can  be  obtained  by 
calling  the  Council  office  at  813-228- 
2815.  Please  note  that  the  Coimcil  does 
not  have  copies  of  the  draft  FMP 
available  for  distribution.  Copies  of  the 
draft  FMP  can  be  obtained  fi-om  NMFS 
Highly  Migratory  Species  Management 
Division,  1315  East-West  Highway, 
Silver  Spring,  MD  20910.  This  is  also 
the  appropriate  address  for  individuals 
who  wish  to  comment  to  NMFS  on 
provisions  of  the  draft  FMP. 

Although  other  issues  not  on  the 
agenda  may  come  before  the  SSC  for 
discussion,  in  accordance  with  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  action  during  the  meeting. 
Action  will  be  restricted  to  those  issues 
specifically  identified  in  the  agenda 
listed  as  available  by  this  notice. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 


luxillary  aids  should  be  directed  to 
^nne  Alford  at  the  Council  (see 
ADDRESSES)  by  December  29, 1998. 

Dated:  December  16, 1998. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 

FR  Doc.  98-33725  Filed  12-18-98;  8:45  am) 

HUMG  CODE  9510-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
JAdmlnlstration 

II.D.  121S98Q] 

QuH  of  Mexico  Fishery  Management 
Council;  Public  Meeting 

MENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NCAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 


summary:  The  Gulf  of  Mexico  Fishery 

Management  Council  will  convene  a 

public  meeting  of  the  Shrimp  Advisory 

Panel  (AP). 

DATES:  The  meeting  will  begin  at  9:00 

a.m.  on  Thursday,  January  7, 1999  and 

conclude  by  3:00  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 

the  Doubletree  Hotel  -  New  Orleans,  300 

Canal  Street,  New  Orleans,  LA; 

telephone:  504-581-1300. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa, 
FL  33619. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Richard  Leard,  Senior  Fishery  Biologist, 
Gulf  of  Mexico  Fishery  Management 
Council;  telephone:  813-228-2815. 
SUPPLEMENTARY  INFORMATION:  The 
Shrimp  AP  will  convene  to  review 
scientific  information  on  the  effects  of 
the  cooperative  shrimp  seasonal  closure 
with  the  state  of  Texas.  The  Shrimp  AP 
will  also  receive  a  presentation 
regarding  the  status  of  the  shrimp  stocks 
in  the  Gulf  of  Mexico  and  an  overfishing 
report.  A  representative  of  the  Texas 
Parks  and  Wildlife  Department  (TPWD) 
will  provide  a  perspective  of  the  TPWD 
with  regard  to  the  cooperative  seasonal 
closiue.  The  AP  may  develop 
recommendations  to  the  Council 
regarding  the  extent  of  Federal  waters 
off  Texas  that  will  be  closed  in  1999 
concurrently  with  the  closure  of  Texas 
waters.  Finally,  the  Shrimp  AP  will 
review  a  draft  of  an  Options  Paper  for 
Amendment  10  to  the  Shrimp  Fishery 
Management  Plan  (FMP).  Among  other 
alternatives,  this  options  pa|}er  contains 


provisions  for  permitting,  mandatory 
reporting,  and  vessel  monitoring. 

Although  other  issues  not  on  the 
agenda  may  come  before  the  AP  for 
discussion,  in  accordance  with  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  action  during  the  meeting.  AP 
actions  will  be  restricted  to  those  issues 
specifically  identified  in  the  agenda 
listed  as  available  by  this  notice. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Anne  Alford  at  the  Council  (see 
ADDRESSES)  by  December  31, 1998. 

Dated:  E)ecember  16,'19d6. 
Bruce  C.  Morehead, 
Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  98-33731  Filed  12-18-98;  8:45  am] 
BIUJNQ  COOE  1610-32-^ 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  121S08F] 

Gulf  of  Mexico  Fishery  lAanagement 
Council;  Public  IMeeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  will 
convene  public  meetings  of  the  Ad  Hoc 
Sustainable  Fisheries  Amendment  Act 
(SFA)  Advisory  Panel  (AP)  and  the 
Standing  Scientific  and  Statistical 
Committee  (SSC). 

DATES:  The  meeting  of  the  SFA  AP  will 
begin  at  8:00  a.m.  on  Tuesday.  January 
5, 1999  and  conclude  by  4:00  p.m.  The 
meeting  of  the  Standing  SSC  will  begin 
at  8:00  a.m.  on  Wednesday,  January  6, 
1999  and  conclude  by  4:00  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Doubletree  Hotel  _  New  Orleans, 
300  Canal  Street,  New  Orleans,  LA; 
telephone  504-581-1300. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa, 
FL  33619. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Swingle,  Executive  Director, 
Gulf  of  Mexico  Fishery  Management 
Council;  telephone:  813-228-2815. 


SUPPLEMENTARY  INFORMATION:  The  AP, 
consisting  of  recreational  and 
commercial  fishery  representatives,  and 
SSC  will  review  the  Sustainable 
Fisheries  Act  (SFA)  Amendment. 

In  1996,  Congress  passed  the  SFA. 
The  SFA  implemented  new 
requirements  for  marine  fisheries 
managed  by  the  Gulf  Council  and  other 
Regional  Councils.  The  Council  has 
responded  to  this  by  developing  the 
SFA  Amendment  which  includes 
alternative  management  measures  for 
reporting  of  bycatch  by  Gulf  fishermen, 
for  minimizing  bycatch  or  bycatch 
mortality,  for  specifying  hi^er 
standards  for  overfishing  criteria  that 
will  restore  fishery  stocks  to  maximum 
sustainable  yield  (MSY),  for  rebuilding 
periods  for  overfished  stocks  (e.g.,  red 
snapper,  king  mackerel,  and  red  drum) 
and  a  section  identifying  communities 
economically  dependent  on  fishing. 

Under  the  section  on  reporting  of 
bycatch,  five  alternatives  related  to 
submission  of  data  by  fishermen  and 
vessel  observers  are  considered.  The 
Council  proposes  that  NMFS  have 
authority  to  collect  bycatch  information 
by  the  most  appropriate  methods,  but  to 
use  mandatory  observers  only  when  the 
Council  agrees. 

Under  the  section  on  measures  to 
minimize  bycatch  or  bycatch  mortality, 
the  Coimcil  proposes  that  stone  crab 
traps  used  in  Feideral  waters  be 
constructed  according  to  Florida  law. 

Under  the  section  on  overfishing 
criteria  and  rebuilding  period  for  stocks, 
the  Council  has  proposed  that  MSY, 
optimiun  yield  (OY),  and  the 
overfishing  thresholds  be  set  at  higher 
standards  as  follows:  at  26  percent 
spawning  potential  ratio  (SPR)  for  red 
snapper  (with  OY  set  at  36  percent 
SPR);  at  30  percent  SPR  for  red  drum, 
all  the  coastal  migratory  species 
(including  the  mackerels)  and  for  all 
reef  fish  species  except  red  snapper,  gag. 
Nassau  grouper,  and  jewfish;  at  50 
percent  SPR  for  Nassau  grouper  and 
jewfish;  the  Council  has  not  selected  a 
proposal  for  gag. 

The  rebuilding  periods  proposed  for 
overfished  stocks  are  as  follows:  red 
snapper  by  year  2033;  king  mackerel  by 
2009;  no  rebuilding  periods  are 
proposed  for  red  drum,  Nassau  grouper, 
or  jewfish  because  there  was  insufficient 
information  to  compute  the  periods. 

Similarly,  the  amendment  does  not 
contain  proposed  overfished  thresholds 
for  any  of  the  finfish  stocks  because 
there  was  insufficient  information  to 
compute  these  parameters  in  terms  of 
biomass  (weight).  Alternatives  for 
overfished  thresholds  in  terms  of  SPR 
are  included. 


Under  the  section  on  overfishing 
criteria  and  rebuilding  period  for  stocks 
for  the  crustacean  fisheries,  the  Council 
has  proposed  that  MSY.  OY,  and  the 
overfishing  thresholds  be  set  as  follows: 

For  penaeid  shrimp  -  as  the  parent 
stock  numbers  (as  indexed  from  current 
virtual  population  analysis  [VPA] 
procediu«s)  for  the  3  penaeid  species  of 
shrimp  in  the  Gulf  of  Mexico  at  or  above 
the  following  levels: 

Brown  Shrimp  - 125  million 
individuals,  age  7+  months  during  the 
November  through  February  period; 

White  shrimp  -  330  million 
individuals,  age  7+  months  during  the 
May  through  August  period; 

Pink  shrimp  - 100  miUion 
individuals,  age  5+  months  during  the 
July  through  June  year. 

For  royal  red  shrimp  -  as  650,000 
poimds 

For  spiny  lobster  -  as  20  percent 
transitional  SPR  or  SSBR  (spawning 
stock  biomass  per  recruit),  except  OY  is 
set  at  30  percent  SPR. 

For  stone  crab  -  as  the  harvest  that 
results  from  a  realized  egg  production 
per  recruit  at  or  above  70  percent  of 
potential  production.  This  harvest 
capacity  is  currently  estimated  at 
between  3.0  and  3.5  million  pounds 
(MP)  of  claws  (minimum  70mm 
propodus  length). 

Overfished  thresholds  are  specified  as 
one-half  of  MSY  or  slightly  higher  for 
the  crustacean  stocks,  none  of  which  are 
overfished. 

The  effect  of  specifying  overfishing 
criteria  at  a  higher  level  for  the  finfish 
stocks  is  that  additional  stocks  may  be 
classified  as  overfished  when  NMFS 
approves  the  SFA  amendment  in  1999. 
The  amendment  also  identified  Gulf 
fishing  communities  dependent  on 
fishing  so  that  eventually  the  impact  of 
fishery  management  measures  on  these 
commimities  can  be  assessed. 

Although  other  issues  not  on  the 
agenda  may  come  before  the  AP  and 
SSC  for  discussion,  in  accordance  with 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  action  during  the  meeting. 
Actions  will  be  restricted  to  those  issues 
specifically  identified  in  the  agenda 
listed  as  available  by  this  notice. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Anne  Alford  at  the  Council  (see 
ADDRESSES)  by  December  29, 1998. 


Dated:  December  16. 1998. 
Bnica  C  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(PR  Doc.  98-33732  Filed  12-18-98;  8:45  am] 
BILUNQ  CODE  3S10-22-F 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


P.D.  121598E] 

Mid-Atlantic  Fishery  Management 
Council  (MAFMC);  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Mid-AtlanUc  Fishery 
Management  Council's  (Council) 
Demersal  Committee  and  Atlantic  States 
Marine  Fisheries  Commission  (ASMFC) 
Sunmier  Flounder,  Scup,  and  Black  Sea 
Bass  Board  will  hold  a  public  meeting. 
DATES:  The  meeting  will  be  held  on 
Thursday,  January  14, 1999  from  10:00 
a.m.  until  2:00  p.m. 

ADDRESSES:  This  meeting  will  be  held  at 
the  Ramada  Plaza  Hotel.  Old-Town,  901 
North  Fairfax  Street,  Alexandria,  VA; 
telephone:  703-683-6000. 

Council  address:  Mid-Atlantic  Fishery 
Management  Council,  300  S.  New 
Street,  Dover,  DE  19904. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  T.  Furlong.  Executive  Director, 
Mid-Atlantic  Fishery  Management 
Council;  telephone:  302-674-2331,  ext. 
19. 

SUPPLEMENTARY  INFORMATION:  The  ' 
purpose  of  this  meeting  is  to  discuss 
possible  changes  in  the  commercial  and 
recreational  management  systems  for 
summer  flounder,  scup,  and  black  sea 
bass  and  make  recommendations  on  the 
development  of  amendments  to  the 
plan. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  the 
Committee  for  discussion,  in  accordance 
vdth  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  action  during  this  meeting. 
Action  will  be  restricted  to  those  issues 
specifically  identified  in  this  notice. 

Special  Acconunodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Joanna  Davis  at  the  Council  (see 
ADDRESSES)  at  least  5  days  prior  to  the 
meeting  date. 


Dated:  December  16. 1998. 
Bruce  C.  Morehead, 
Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[PR  Doc.  98-33730  Filed  12-18-98;  8:45  am] 
BIUJNG  CODE  3S1»-S2-F 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  121598A] 

New  England  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Notice  of  public  meetings. 


summary:  The  New  England  Fishery 
Management  Council  (Council)  is 
scheduling  public  meetings  of  it  Large 
Pelagics  Oversight  and  Social  Sciences 
Advisory  Committees  in  January,  1999 
to  consider  actions  affecting  New 
England  fisheries  in  the  exclusive 
economic  zone  (FEZ). 
Recommendations  from  these  groups 
will  be  brought  to  the  full  Council  for 
formal  consideration  and  action,  if 
appropriate. 

DATES:  See  SUPPLEMENTARY  INFORMATION 
for  specific  dates  and  times. 
ADDRESSES:  See  SUPPLEMENTARY 
INFORMATION  for  specific  locations. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council; 
(781)  231-0422.  Requests  for  special 
accommodations  should  be  addressed  to 
the  New  England  Fishery  Management 
Council,  5  Broadway,  Saugus, 
Massachusetts  01906-1097;  telephone: 
(781) 231-0422. 

SUPPLEMENTARY  INFORMATION: 
Meeting  Dates  and  Agendas 

Monday,  fanuary  4,  1999  10:00  a.m.— 
Large  Pelagics  Committee  Meeting 

Location:  Council  Office  conference 
room;  5  Broadway 

(Route  1  South);  Saugus,  MA  01906; 
telephone:  (781)  231-0422. 

The  committee  will  develop  Council 
comments  on  the  Draft  Fishery 
Management  Plan  for  Atlantic  Tunas, 
Swordfish,  and  Sharks. 

Friday.  January  22, 1999  10  a.m.— 
Social  Sciences  Advisory  Committee 
Meeting 

Location:  Council  Office  conference 
room;  5  Broadway 

(Route  1  South);  Saugus,  MA  01906; 
telephone:  (781)  231-0422, 


The  committee  will  develop 
1 1  commendations  on  information  to  be 
i  ncluded  in  the  Stock  Assessment  and 
Fishery  Evaluation  (SAFE)  Reports  and 
social  and  economic  impacts  analyses  in 
New  England  Council  fishery 

Management  plans. 
Although  other  issues  not  contained 
this  agenda  may  come  before  this 
Gouncil  for  discussion,  in  accordance 
Vfith  the  Magnuson-Stevens  Fishery 
^nservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  Council  action  during  this 
ii^eeting.  Action  will  be  restricted  to 
those  issues  speciHcally  listed  in  this 
nbtice. 

Special  Acconunodations 

These  meetings  are  physically 
{ iccessible  to  people  with  disabilities. 
Inquests  for  sign  language 
interpretation  or  other  auxiliary  aids 
ihould  be  directed  to  Paul  J.  Howard 
^ee  ADDRESSES)  at  least  5  days  prior  to 
Jie  meeting  dates. 

Dated:  [)eceniber  16, 1998. 
fe  nice  C.  Morehead, 

'  ding  Director,  Office  of  Sustainable 

'^  isheries.  National  Marine  Fisheries  Service. 

1  'R  Doc.  98-33724  Filed  12-18-98;  8:45  ami 

I  LUNG  CODE  3S10-22-F 


:  EPARTMENT  OF  COMMERCE 

I  ational  Oceanic  and  Atmospheric 
I  dministration 

1  ,D.  121S98C] 

>  acific  Fishery  Management  Council; 
:  ubiic  Meeting 

I  QENCY:  National  Marine  Fisheries 
!  ervice  (NMFS),  National  Oceanic  and 
/  ktmospheric  Administration  (NOAA), 
[  Commerce. 

I  cnON:  Notice  of  public  meeting  (work 
ion). 


summary:  The  Pacific  Fishery 
Management  Council's  Salmon 
Technical  Team  (STT)  will  hold  a  work 
asssion  which  is  open  to  the  public. 
DATES:  The  work  session  will  begin  at 
iO:00  a.m.  on  Tuesday,  January  19, 1999 
e  nd  continue  from  approximately  8:00 
e  .m.  to  5:00  p.m.  each  day  through 
I  riday,  January  22. 1999. 
( DDRESSES:  The  work  session  will  be 
I  eld  at  the  Council  office  in  Portland, 
OR. 

Council  address:  Pacific  Fishery 
1  Management  Council,  2130  SW  Fifth 
i  ivenue.  Suite  224,  Portland,  OR  97201. 
JtOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Iphn  Coon,  Salmon  Management 
(k>ordinator;  telephone:  (503)  326-6352. 


SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  STT  work  session  is  to 
draft  the  "Review  of  1998  Ocean 
Salmon  Fisheries."  The  final  report  will 
be  distributed  to  the  public  and 
reviewed  by  the  Council  at  its  March 
1999  meeting  in  Portland.  OR. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
group  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
those  issues  may  not  be  the  subject  of 
formal  action  during  this  meeting. 
Action  will  be  restricted  to  those  issues 
specifically  listed  in  this  notice. 

Special  Accommodations 

The  work  session  is  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiUary  aids 
should  be  directed  to  Mr.  John  Rhoton 
at  (503)  326-6352  at  least  5  days  prior 
to  the  work  session  date. 

Dated:  December  16, 1998. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
IFR  Doc.  98-33723  Filed  12-18-98;  8:45  am) 

BILUNQ  CODE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.O.  1210MA] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Receipt  of  an  amendment  to  an 
application  for  a  scientific  research 
permit  (1122);  Issuance  of  a 
modiHcations  to  a  scientific  research  - 
permit  (984) 

SUMMARY:  Notice  is  hereby  given  of  the 
following  actions  regarding  permits  for 
takes  of  endangered  and  threatened 
species  for  the  purposes  of  scientihc 
research  and/or  enhancement:  NMFS 
has  received  an  amended  permit 
application  from  the  Bureau  of  Land 
Management,  Roseburg  District  Office  at 
Roseburg.  OR  (BLM)  (1122);  and  NMFS 
has  issued  a  modification  to  a  scientific 
research  permits  to  Dr.  Mary  L.  Moser. 
of  the  Center  for  Marine  Science 
Research  (984). 

DATES:  Written  comments  or  requests  for 
a  public  hearing  on  the  applications 
must  be  received  on  or  before  January 
20. 1999. 


ADDRESSES:  The  application  and  related 
documents  are  available  for  review  in 
the  following  offices,  by  appointment: 

For  permit  1122:  Protected  Resources 
Division.  F/NW03,  525  NE  Oregon 
Street,  Suite  500,  Portland.  OR  97232- 
4169  (503-230-5400). 

For  permit  984:  Office  of  Protected 
Resources,  Endangered  Species 
Division.  F/PR3, 1315  East-West 
Highway.  Silver  Spring.  MD  20910 
(301-713-1401). 

All  documents  may  alsebe  reviewed 
by  appointment  in  the  Office  of 
Protected  Resources.  F/PR3.  NMFS. 
1315  East-West  Highway.  Silver  Spring, 
MD  20910-3226  (301-713-1401). 
FOR  FURTHER  INFORMATION  CONTACT:  For 
permit  1122:  Tom  Lichatowich. 
Portland.  OR  (503-230-5438). 

For  permit  984:  Terri  Jordan.  Silver 
Spring.  MD  (301-713-1401) 
SUPPLBMENTARY  INFORMATION: 

Authority 

Permits  are  requested  under  the 
authority  of  section  10  of  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C.  1531-1543)  and  the  NMFS 
regulations  governing  ESA-listed  fish 
and  wildlife  permits  (50  CFR  parts  217- 
227). 

Those  individuals  requesting  a 
hearing  on  the  requests  for  a  permit 
should  set  out  the  specific  reasons  why 
a  hearing  would  be  appropriate  (see 
ADDRESSES).  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
NOAA.  All  statements  and  opinions 
contained  in  the  below  application 
summaries  are  those  of  the  applicant 
and  do  not  necessarily  reflect  the  views 
of  NMFS. 

Issuance  of  permits  and  permit 
modifications,  as  required  by  the  ESA. 
is  based  on  a  finding  that  such  permits/ 
modifications:  (1)  Are  applied  for  in 
good  faith;  (2)  would  not  operate  to  the 
disadvantage  of  the  listed  species  which 
are  the  subject  of  the  permits;  and  (3) 
are  consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  Permits  and  modifications  are 
issued  in  accordance  with  and  are 
subject  to  parts  217-222  of  Title  50  CFR, 
the  NMFS  regulations  governing  listed 
species  permits. 

Species  Covered  in  This  Notice 

The  following  species  are  covered  in 
this  notice:  Cutthroat  trout 
[Oncorhynchus  clarki  clarki),  Coho 
salmon  [Oncorhynchus  kisutch],  and 
Shortnose  sturgeon  [Acipenser 
brevirostrum). 

To  date,  protective  regulations  for 
threatened  Oregon  Coast  coho  salmon 


70394 


Federal  Register /Vol.  63.  No.  244 /Monday.  December  21,  1998  /  Notices 


(CXXS)  under  section  4(d)  of  the  ESA 
have  not  been  promulgated  by  NMFS. 
This  notice  of  receipt  of  an  application 
requesting  takes  of  this  species  is  issued 
as  a  precaution  in  the  event  that  NMFS 
issues  protective  regulations  that 
prohibit  takes  of  threatened  OCCS.  The 
initiation  of  a  30-day  public  comment 
period  on  this  application,  including  the 
proposed  take  of  threatened  OCCS,  does 
not  presuppose  the  contents  of  the 
eventual  protective  regulations. 

Application  Received 

BLM  (1122)  has  submitted  an 
amendment  to  an  application  for  a  5- 
year  permit  that  would  authorize  takes 
of  juvenile,  threatened,  OCCS  associated 
with  scientific  research.  The  notice  of 
receipt  for  the  original  application, 
requesting  authorization  for  annual 
direct  takes  of  juvenile,  endangered, 
Umpqua  River  cutthroat  trout  (URCT) 
associated  with  the  research  was 
published  in  the  Federal  Register  on 
March  6,  1998  (63  FR  11220).  The 
research  is  designed  to  determine 
migration  patterns,  life  history 
strategies,  and  distribution/abundance 
of  ESA-listed  fish.  The  information  will 
benefit  wild  populations  by  identifying 
important  habitat  areas  for  protection 
and  restoration  efforts.  BLM  proposes  to 
use  screw  traps  during  the  juvenile  fish 
outmigration  period  of  March  through 
Jime  to  estimate  abundance  in  selected 
sub-basins.  ESA-listed  juvenile  fish  are 
proposed  to  be  captured,  marked, 
released  upstream  of  the  trap,  and 
recaptured  to  determine  trap 
efficiencies.  ESA-listed  juvenile  fish 
indirect  mortalities  associated  with  the 
scientific  research  activities  are  also 
requested. 

Modification  Issued 

On  November  17, 1998,  NMFS  issued 
modification  2  to  permit  984  to  Dr.  Mary 
Moser,  authorizing  the  use  of  hatchery 
bred  shortnose  stiugeon  to  document 
predation  on  juvenile  shortnose 
sturgeon  by  flathead  and  blue  catfish, 
which  are  non-indigenous  predators  and 
are  abundant  in  many  rivers  of  the 
southeastern  United  States.  The  draft 
recovery  plan  for  shortnose  sturgeon 
identifies  the  importance  of  determining 
the  effects  of  non-indigenous  species  on 
wild  sturgeon  populations.  This 
information  is  particularly  important 
due  to  the  rapid  proliferation  of  these 
introduced  ictalurids  in  many  river 
systems  that  support  shortnose 
sturgeon.  It  is  anticipated  that  all 
cultiu«d  shortnose  sturgeon  used  in 
these  experiments  will  be  either  eaten 
by  catfish  or  euthanized  at  the  end  of 
the  study.  There  will  be  no  release  of 
cultured  shortnose  sturgeon  into  the 


wild  under  any  circumstances.  A 
portion  of  the  dead  fish  will  be  donated 
to  the  North  Carolina  Museum  of 
Natural  Sciences  and  to  the  University 
of  North  Carolina-Wilmington  teaching 
collection.  Modification  2  is  valid  for 
the  diuation  of  the  permit,  which 
expires  on  December  31,  2000. 

Dated:  December  14, 1998. 
Kevin  Collins, 

Chief,  Endangered  Species  Division.  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service. 

[PR  Doc.  98-33727  Filed  12-18-98;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Adminiatration 

P.D.  121498B] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACnON:  Receipt  of  an  application  for  an 

incidental  take  permit  (1188). 

SUMMARY:  Notice  is  hereby  given  that 
the  Idaho  Department  of  Fish  and  Game 
at  Boise,  ID  (IDFG)  has  applied  in  due 
form  for  a  permit  that  would  authorize 
incidental  takes  of  endangered  and 
threatened  anadromous  fish  species. 
DATES:  Written  comments  or  requests  for 
a  public  hearing  on  the  application  must 
be  received  on  or  before  January  20, 
1999. 

ADDRESSES:  The  application  and  related 
dociunents  are  available  for  review,  by 
appointment,  at: 

Protected  Resources  Division  (PRD), 
F/NW03,  525  NE  Oregon  Street,  Suite 
500,  Portland,  OR  97232-4169  (503- 
230-5400). 

Written  comments  or  requests  for  a 
public  hearing  should  be  submitted  to 
the  Chief,  PRD  in  Portland,  OR. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Koch  (503-230-5424). 
SUPPLEMENTARY  INFORMATKM:  IDFG 
requests  a  permit  under  the  authority  of 
section  10  of  the  Endangered  Species 
Act  of  1973  (ESA)  (16  U.S.C.  1531- 
1543)  and  the  NMFS  regulations 
governing  ESA-listed  fish  and  wildlife 
permits  (50  CFR  parts  217-227). 

IDFG  requests  a  5-year  permit  that 
would  authorize  annual  incidental  takes 
of  endangered  Snake  River  sockeye 
salmon  [Oncorhynchus  nerka); 
threatened,  naturally  produced  and 
artificially  propagated,  Snake  River 
spring/summer  chinook  salmon 


[Oncorhynchus  tshawytscha);  and 
threatened  Snake  River  steelhead 
[Oncorhynchus  ntykiss)  associated  with 
IDFG'g  resident  fish-stocking  program. 
IDFG's  fish-stocking  program  is 
designed  to  increase  the  supply  of  fish 
in  the  Salmon  River  and  its  tributary 
streams  and  lakes  for  sport-angling.  The 
new  permit  is  proposed  to  replace 
incidental  take  permit  908  which  is  due 
to  expire  on  December  31, 1998.  IDFG 
proposes  to  stock:  (1)  Catchable  (mean 
total  length  up  to  250  mm)  hatchery 
rainbow  trout  in  waters  of  the  upper 
Salmon  River  and  the  Stanley  Basin 
lakes,  including  Redfish  Lake;  (2) 
catchable  or  subcatchable  cutthroat 
trout  in  the  Stanley  Basin  lakes, 
including  Redfish  Lake;  (3)  subcatchable 
(5-20  cm)  rainbow  trout  into  the 
Salmon  and  Clearwater  Rivers  and  the 
Stanley  Basin  lakes;  and  (4)  westslope 
cutthroat  trout  into  native  areas  of  the 
Salmon  River  and  tributaries  for 
population  restoration  purposes. 
Rainbow  and  cutthroat  trout  stocking  in 
Idaho  may  result  in  incidental  takes  of 
ESA-listed  fish  through  predation, 
competition,  transmission  of  diseases, 
and  interbreeding.  IDFG  included  a 
conservation  plan  with  the  application 
that  specifies  procedures  to  be 
implemented  to  monitor,  nunimize,  and 
mitigate  ESA-listed  fish  takes. 

On  May  30. 1997,  NMFS  published  a 
notice  in  the  Federal  Register  (62  FR 
29330)  proposing  to  amend  permit  908. 
On  June  10, 1998,  NMFS  published  a 
notice  in  the  Federal  Register  (63  FR 
31739)  that  an  application  was  received 
from  IDFG  for  modification  2  to  permit 
908.  To  date,  NMFS  has  not  completed 
these  proposed  actions.  When  permit 
908  expires  on  December  31, 1998,  the 
two  proposed  actions  cited  above  will 
no  longer  be  considered  valid  for 
processing.  However,  the  proposed 
actions  are  included  in  IDFG's 
application  for  a  new  permit. 

To  date,  protective  regulations  for 
threatened  Snake  River  steelhead  under 
section  4(d)  of  the  ESA  have  not  been 
promulgated  by  NMFS.  This  notice  of 
receipt  of  an  application  requesting 
takes  of  this  species  is  issued  as  a 
precaution  in  the  event  that  NMFS 
issues  protective  regulations  that 
prohibit  takes  of  Snake  River  steelhead. 
The  initiation  of  a  30-day  public 
comment  period  on  the  application, 
including  its  proposed  takes  of  Snake 
River  steelhead,  does  not  presuppose 
the  contents  of  the  eventual  protective 
regulations.  Those  individuals 
requesting  a  hearing  on  the  above 
application  should  set  out  the  specific 
reasons  why  a  hearing  would  be 
appropriate  (see  ADDRESSES).  The 
holding  of  such  a  hearing  is  at  the 
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liscretion  of  the  Assistant 
Vdministrator  for  Fisheries,  NOAA.  All 
itatements  and  opinions  contained  in 
he  above  application  siinunary  are 
hose  of  the  applicant  and  do  not 
lecessarily  reflect  the  views  of  NMFS. 

Dated:  December  14, 1998. 
Covin  CoUins. 

Chief,  Endangered  Species  Division,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service. 

FR  Doc.  98-33728  Filed  12-18-98;  8:45  am] 
HLUNQ  CODE  3610-22-F 


>EPARTMENT  OF  COMMERCE 

Jonal  Oceanic  and  Atmospheric 
linistratlon 

120998A] 

Ine  Mammals;  File  No.  633-1483 

MQENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  application. 


summary:  Notice  is  hereby  given  that 
the  Center  for  Coastal  Studies.  P.O.  Box 
1036,  Provincetown,  MA  02657.  has 
applied  in  due  form  for  a  permit  to  take 
ri^t  whales  [Eubalaena  glacialis)  for 
purposes  of  scientific  research. 
DATES:  Written  or  telefaxed  comments 
must  be  received  on  or  before  January 
20, 1999. 

ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  NMFS. 
1315  East-West  Highway,  Room  13130. 
Silver  Spring,  MD  20910  (301/713- 
2289);  and 

Regional  Administrator,  Northeast 
Region,  National  Marine  Fisheries 
Service,  NOAA,  One  Blackburn  Drive, 
Gloucester,  MA  01930-2298  (978/281- 
9250). 

Written  comments  or  requests  for  a 
public  hearing  on  this  application 
should  be  mailed  to  the  Chief,  Permits 
and  Dociunentation  Division,  F/PRl, 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Room  13705, 
Silver  Spring.  MD  20910.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate. 

Comments  may  also  be  submitted  by 
facsimile  at  (301)  713-0376,  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 


comment  period.  Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  by  other  electronic  media. 
FOR  FURTHER  INFORMATION  CONTACT:  Sara 
Shapiro  or  Ruth  Johnson.  301/713-2289. 
SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972.  as  amended 
(MMPA;  16  U.S.C.  1361  et  seq.),  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
pari  216).  the  Endangered  Species  Act  of 
1973.  as  amended  (^A;  16  U.S.C.  1531 
et  seq.).  and  the  regulations  governing 
the  taking,  importing,  and  exporting  of 
endangered  fish  and  wildlife  (SO  CFR 
222.23). 

The  applicant  seeks  authorization  to: 
(1)  conduct  behavioral  observations  of, 
and  photo-identify  Northern  right 
whales  [Eubalaena  facialis)  during 
aerial  and  vessel  surveys;  (2)  place  VHF 
tags  on  right  whales  during  the  course 
of  vessel  surveys;  (3)  collect  skin  and 
blubber  biopsy  samples  and  sloughed 
skin;  and  (4)  export  skin  samples  for 
genetic  analysis. 

In  compliance  with  the  National 
Environmental  PoUcy  Act  of  1969  (42 
U.S.C.  4321  et  seq.).  an  initial 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  fitim  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

Dated:  December  15, 1998. 
Ann  D.  Teibush, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
|FR  Doc.  98-33726  Filed  12-18-98;  8:45  am] 
BILUNQ  CODE  Mie-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  121098C] 

Marine  Mammals;  Scientific  Research 
Remit  (PHF«  924-1484) 

AOENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  application. 

summary:  Notice  is  hereby  given  that  Dr. 
Marsha  L.  Green.  Ph.D..  Department  of 


Psychology.  Albright  College.  P.O.  Box 
15234.  Reading.  PA  19612-5234.  has 
applied  in  due  form  for  a  permit  to  take 
North  Pacific  humpback  whales 
[Megaptera  novaeangliae). 
DATES:  Written  comments  must  be 
received  on  or  before  January  20, 199G. 
ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289); 

Regional  Administrator,  Southwest 
Region,  501  West  Ocean  Boulevard. 
Suite  4200.  Long  Beach.  CA  90802-4213 
(562/980-4001);  and 

Protected  Species  Program  Manager. 
Pacific  Islands  Area  Office,  2570  Dole 
Street,  Room  106,  Honolulu,  HI  9682- 
2396  (808/973-2987). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request,  should 
be  submitted  to  the  Director,  Office  of 
Protected  Resources,  NMFS,  1315  East- 
West  Highway,  Room  13705,  Silver 
Spring,  MD  20910.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  this 
application  would  be  appropriate. 

Comments  may  also  be  submitted  by 
facsimile  at  (301)  713-0376,  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  by  other  electronic  media. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeannie  Drevenak  or  Trevor  Spradlin. 
301/713-2289. 

SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.).  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216).  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.),  and 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildUfe  (50  CFR  part  222.23). 

The  purpose  of  the  proposed  research 
is  to  evaluate  the  behavior  of  whales  in 
the  presence  of  vessels.  The  research 
goals  are  to  more  precisely  delineate 
which  vessel  parameters  and  approach 
techniques  cause  changes  in  humpback 
whale  beha^or  and  to  more  clearly 
define  the  interactive  effect  of  size  of  - 
vessel  and  engine  loudness.  Humpback 
whales  may  be  harassed  during 
controlled  vessel  approaches  and 
surface  and  underwater'  observations 
and  recordings  of  whale  behavior  and 
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social  sounds.  The  proposed  research 
would  be  conducted  in  Hawaiian  waters 
between  Maui  and  Lanai  and  off  the 
northwest  coast  of  Hawaii  between 
Kona  and  Hawi  from  January  1, 1999 
through  May  15,  2004. 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.),  an  initial 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  from  the  requirement  to 
prepeue  an  environmental  assessment  or 
environmental  impact  statement. 

Conciurent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  this 
appUcation  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

Dated:  December  14. 1998. 

Ann  D.  Terfoush, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 

IFR  Doc.  98-33729  Filed  12-lfr-98;  8:45  am) 
BHJJNQ  CODE  M10-»-f 


DEPARTMENT  OF  COMMERCE 

Patant  and  Trademark  Office 

Electronic  AppUcation  for  Patent 
Examlnara— Job  Application  Rating 
System  (JARS) 

ACTION:  Proposed  collection;  comment 
request 

summary:  The  Department  of  Commerce 
(DoC),  as  part  of  its  continuing  effort  to 
reduce  paperwork  and  respondent 
burden,  invites  the  general  pubUc  and 
other  Federal  agencies  to  comment  on 
the  continuing  information  collection, 
as  required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13  (44 
U.S.C.  3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  February  19, 
1998. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  the  attention  of 


Vivian  Clark  at  P.O.  Box  171, 
Washington,  DC,  20231,  by  telephone  at 
(703)  305-6227,  or  by  facsimile 
transmission  to  (703)  305-9864. 
SUPPLEMENTARY  INFORMATION: 

L  Abstract 

The  Patent  and  Trademark  Office 
(PTO)  is  developing  an  electronic  Job 
Application  Rating  System  (JARS)  to 
assist  in  the  hiring  of  550  new  patent 
examiners  in  FY  1999. 

The  PTO  has  received  hiring 
assistance  from  the  Office  of  Personnel 
Management  (OPM)  through  the  use  of 
their  electronic  application  system 
called  MARS.  The  PTO  has  found  that 
the  services  provided  by  MARS  do  not 
meet  ciurent  hiring  needs. 

In  the  current  employment 
environment,  Information  Technology 
professionals  and  Engineering  graduates 
are  in  great  demand.  The  PTO  is  in 
direct  competition  with  private  industry 
for  the  same  caliber  of  candidates  with 
the  requisite  knowledge  and  skills  to 
perform  patent  examination  work. 
Consequently,  it  is  imperative  that  every 
available  technology  be  employed  if  the 
PTO  is  to  remain  competitive,  meet  the 
hiring  goal,  and  fulfill  the  agency's 
congressional  commitment  to  reduce  the 
pendency  rate  for  the  examination  of 
patent  applications.  The  information 
supplied  to  the  PTO  by  an  applicant 
seeking  a  Patent  Examiner  position  with 
the  PTO  will  assist  the  Human 
Resources  Specialists  and  hiring 
managers  in  determining  whether  an 
appUcant  possesses  the  basic 
qualification  requirements  for  the  Patent 
Examiner  position.  In  addition,  the 
electronic  transmission  of  this 
information  will  expedite  the  hiring 
process  by  eliminating  the  time  used  in 
the  mail  distribution  process. 

JARS  will  provide  tne  PTO  a  more 
user  friendly  online  employment 
application  process  for  applicants  and 
will  enable  the  PTO  to  process  hiring 
actions  in  a  more  efficient  and  timely 
manner.  The  online  application  will 
provide  an  electronic  real  time 
candidate  inventory  that  will  allow  the 
PTO  to  review  applications  from 
potential  applicants  almost 
instantaneously.  Given  the  immediate 
hiring  need  of  the  Patent  Examining 
Corps,  time  consumed  in  the  mail 
distribution  system  or  paper  review  of 
applications  delays  the  decision  making 


process  by  several  weeks.  The 
implementation  of  the  JARS  system  will 
result  in  increased  speed  and  accuracy 
in  the  employment  process.  It  will  also 
streamline  labor  and  reduce  costs. 

The  use  of  the  JARS  online 
application  fully  meets  the  intent  of  5 
U.S.C.  2301,  which  requires  adequate 
pubUc  notice  to  assure  open 
competition  by  guaranteeing  that 
necessary  employment  information  will 
be  accessible  and  available  to  the  public 
on  inquiry. 

Since  the  JARS  online  appUcation 
will  be  used  as  an  alternative  form  of 
employment  application,  the  collection 
and  use  of  the  information  requires 
OMB  approval  as  outlined  in  section  5.1 
of  the  Delegated  Examining  Operations 
Handbook.  The  Handbook  provides 
guidance  to  agencies  uinder  a  delegated 
examining  authority  by  OPM,  imder  the 
provisions  of  Title  5,  U.S.  Code,  Chapter 
11,  Section  1104. 

n.  Method  of  Collection 

The  application  information  is 
collected  electronically  from  the 
applicant.  Applicants  may  contact  the 
PTO  Web  site  on  the  Internet  where 
they  will  find  the  application  form. 
They  can  fill  the  form  out  while 
connected  to  the  web  site.  For  those 
applicants  who  do  not  have  access  to  a 
personal  computer,  applications  are 
available  in  the  Personnel  Office  at  the 
PTO  or  the  applicant  can  go  to  the  local 
library  to  complete  an  application. 

m.  Data 

OMB  Number:  0651-XXXX. 

Type  of  Review:  New  information 
collection. 

Affected  Public:  Individuals  or 
households,  businesses  or  other  for- 
profit,  not-for-profit  institutions,  farms, 
state,  local  or  tribal  governments,  and 
the  Federal  Government 

Estimated  Nimiber  of  Respondents: 
3,700  respondents  per  year. 

Estimated  Time  Per  Response:  It  is 
estimated  that  it  will  take  fit)m  20 
minutes  to  one  hour  to  complete  the 
application,  depending  on  the  situation. 
On  average,  the  time  to  complete  the 
online  application  is  estimated  to  be  30 
minutes. 

Estimated  Total  Annual  Respondent 
Burden  Hours:  1,850  hours  per  year. 

Estimated  Total  Annual  Respondent 
Cost  Burden:  $323,750  per  year. 


Title  of  form 


Electronic  Employment  Application 


Fomi  Nos. 


New  Fomi  *«#««#*«« 


Estimated 
time  for  re- 
sponse 


30  minutes 


Estimated 
annual  Ixjf- 
den  hours 


1,850 


Estimated 
annual  re- 
sponse 


3,700 
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Title  of  form 


Totals 


Form  Nos. 


Estimated 
time  tor  re- 
sponse 


Estimated 
annual  bur- 
den hours 


1,850 


Estimated 
annual  re- 
sponse 


3.700 


Note:  The  burdea  hours  estimated  above 
I  ie  based  on  the  average  time  (30  minutes) 
that  the  PTO  expects  it  will  take  to  complete 
^e  online  application.  Depending  on  the 
tjtuation,  it  could  take  as  little  as  20  minutes 
p^  as  much  as  one  hour  to  complete  the 
online  application.  The  burden  hours  for  this 
information  collection  could  range  from 
11233  to  3,700  burden  hours. 


y .  Request  for  Comments 

Comments  are  invited  on:  (a)  whether 
e  proposed  collection  of  information 
necessary  for  the  proper  performance 
the  functions  of  the  agency,  including 
hether  the  information  shall  have 
ictical  utility;  (b)  the  accuracy  of  the 
'ency's  estimate  of  the  burden 
[including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quaUty,  utility,  and 
t  larity  of  the  information  to  be 
Dollected;  and  (d)  ways  to  minimize  the 
tiurden  of  the  collection  of  information 
c  n  respondents,  including  through  the 
I  se  of  automated  collection  techniques 
c  r  other  forms  of  information 
t  schnology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  or 
i  icluded  in  the  request  for  0MB 
pproval  of  this  information  collection; 
t  ley  will  also  become  a  matter  of  public 
qecord. 

Dated:  December  15, 1996. 
Ainda  Engebneier, 
I  departmental  Forms  Clearance  Officer,  Office 

fthe  Chief  Information  Officer. 

FR  Doc.  98-33698  Filed  12-18-98;  8:45  am) 
I  WJJNG  CODE  3S10-1»-P 


>EPARTMENT  OF  DEFENSE 

I  >ffice  of  the  Secretary 

kibmission  for  0MB  Review; 
kMfnment  Request 

ACTION:  Notice. 


The  Department  of  Defense  has 
ubmitted  to  0MB  for  clearance,  the 
bllowing  proposal  for  collection  of 
nformation  under  the  provisions  of  the 
'aperwork  Reduction  Act  (44  U.S.C. 
^apter  35).  A  notice  of  proposal  for 
x>llection  of  information  was  published 
jn  July  22, 1998  (Volume  63,  Number 


140,  page  39273-39274).  Subsequently, 
the  niepartment  of  Defense,  with 
concurrence  of  0MB,  withdrew  the 
proposal  from  review  du6  to  extensive 
revision  to  AF  Form  56. 

Title,  Associated  Form,  and  OMB 
Number:  Application  for  Training 
Leading  to  a  Commission  in  the  United 
States  Air  Force;  AF  Form  56;  OMB 
Number  0701-0001. 

Type  of  Request:  Reinstatement. 

Number  of  Respondents:  2,900. 

Responses  per  Respondent:  1. 

Annual  Responses:  2,900. 

Average  Burden  per  Response:  20 
minutes. 

Annual  Burden  Hours:  967. 

Needs  and  Uses:  The  information 
collection  requirement  is  necessary  for 
providing  information  to  determine  if 
applicant  meets  qualifications 
established  for  training  leading  to  a 
commission.  Air  Force  selection  boards 
use  the  information  to  determine 
suitability  for  officer  training. 
Information  contained  on  AF  Form  56 
supports  the  Air  Force  as  it  applies  to 
officer  training  (procurement)  programs 
for  civilian  and  military  applicants.  It  is 
imperative  that  only  persons  fully 
qualified  for  receipt  of  Air  Force 
commissions  are  selected  for  the 
training  leading  to  commissioning.  Data 
supports  the  Air  Force  in  verifying  the 
eligibility  of  applicants  and  in  the 
selection  of  those  best  qualified  for 
dedication  of  funding  and  training 
resources.  Eligibility  requirements  are 
outlined  in  Air  Force  Instruction  36- 
2013,  "Officer Training  School  (OTS) 
and  Airman  Commissioning  Programs." 

Affected  Public:  Individuals  or 
households. 

Frequency:  On  occasion. 

Respondent'^  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Ofiicer 
for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Cushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 


be  sent  to  Mr.  Cushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204.  Arlington,  VA  22202-4302. 

Dated:  December  14. 1998. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[PR  Doc.  98-33640  Filed  12-18-98;  8:45  am] 
BILUNQ  CODE  »C00  0«-«« 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Intelligence  Agency,  Science 
and  Technology  Advisory  Board 
Closed  Panel  Meeting 

agency:  Department  of  Defense,  Defense 
Intelligence  Agency. 

action:  Notice. 

summary:  Pursuant  to  the  provisions  of 
Subsection  (d)  of  Section  10  of  Public 
Law  92-463,  as  amended  by  Section  S 
of  Public  Law  94-409,  notice  is  hereby 
given  that  a  closed  meeting  of  the  DLA 
Science  and  Technology  Advisory 
Board  has  been  scheduled  as  follows: 

DATES:  13  January  1999  (900  am  to  1600 
pm). 

ADDflESSES:  The  Defense  Intelligence 
Agency,  200  MacDill  Blvd,  Washington, 
DC  20340-5100. 

FOR  njRTHER  INFORMATION  CONTACT:  Maj 
Donald  R.  Gulp,  Jr.,  USAF,  Executive 
Secretary.  DIA  Science  and  Technology 
Advisory  Board,  Washington,  D.C. 
20340-1328 (202) 231-4930. 

SUPPLEMENTARY  INFORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
Section  552b(c)(I),  Title  5  of  the 
U.S.Code,  and  therefore  will  be  closed 
to  the  public.  The  Board  will  receive 
briefings  on  and  discuss  several  current 
critical  intelligence  issues  and  advise 
the  Director,  DIA,  on  related  scientific 
and  technical  matters. 

Dated:  December  14, 1908. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Uaison 
Officer.  Department  of  Defense. 
IFR  Doc  98-33641  Filed  12-18-98;  8:45  am) 
ILUMO  0006  «000  0*  M 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Intelligence  Agency,  Science 
and  Technology  Advisory  Board 
Closed  Panel  IMeeting 

AGENCY:  Department  of  Defense,  Defense 
Intelligence  Agency. 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  the  provisions  of 
Subsection  (d)  of  Section  10  of  Public 
Law  92-463,  as  amended  by  Section  5 
of  Public  Law  94-409,  notice  is  hereby 
given  that  a  closed  meeting  of  the  DL\ 
Science  and  Technology  Advisory  board 
has  been  scheduled  as  follows: 
DATES:  11  January  1999  (12:00  pm  to 
4:00  pm);  12  January  1999  (8:00  am  to 
4:00  pm). 

ADDRESSES:  The  Defense  Intelligence 
Agency,  Boiling  AFB,  Washington,  DC 
20340-5100. 

FOR  FURTHER  INFORMATKM  CONTACT:  Maj 
Donald  R.  Gulp.  Jr.,  USAF,  Executive 
Secretary,  DIA  Science  and  Technology 
Advisory  Board,  Washington,  D.C. 
20340-1328  (202) 231-4930. 
SUPPLEMENTARY  INFORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
Section  552b(c)(I),  Title  5  of  the  U.S. 
code,  and  therefore  will  be  closed  to  the 
public.  The  Board  will  receive  briefings 
on  and  discuss  several  current  critical 
intelligence  issues  and  advise  the 
Director,  DIA,  on  related  scientific  and 
technical  matters. 

Dated:  December  14, 1998. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  98-33642  Filed  12-18-98;  8:45  am) 
BILLMQ  CODE  SOOO-04-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary  of  Defense 

Meeting  of  the  DOD  Advisory  Group  on 
Electron  Devices 

AGENCY:  Department  of  Defense, 
Advisory  Gioup  on  Electron  Devices. 
ACTION:  Notice. 

SUMMARY:  Working  Group  C  (Electro- 
Optics)  of  the  DoD  Advisory  Group  on 
Electron  Devices  (AGED)  announces  a 
closed  session  meeting. 
DATES:  The  meeting  will  be  held  at 
0900,  Thursday,  January  21, 1999. 
ADDRESSES:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services,  1745  Jefferson  Davis  Highway, 
Suite  500,  Arlington,  VA  22202. 


FOR  FURTHER  INFORMATION  CONTACT: 
Elise  Rabin,  AGED  Secretariat,  1745 
Jefferson  Davis  Highway,  Crystal  Square 
Four,  Suite  500,  ArUngton,  Virginia 
22202. 

SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  advice  to  the  Under  Secretary  of 
Defense  for  Acquisition  and 
Technology,  to  the  Director  of  Defense 
Research  and  Engineering  (DDR&E),  and 
through  the  DDR&E  to  the  Director, 
Defense  Advanced  Research  Projects 
Agency  and  the  Military  Departments  in 
planning  and  managing  an  efiiective  and 
economical  research  and  development 
program  in  the  area  of  electron  devices. 

The  Working  Group  C  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
Military  Departments  proptose  to  initiate 
with  industry,  universities  or  in  their 
laboratories.  This  opto-electronic  device 
area  includes  such  programs  as  imaging 
device,  infiared  detectors  and  lasers. 
The  review  will  include  details  of 
classified  defense  programs  throughout. 

In  accordance  with  Section  10(d)  of 
Pub.  L.  No.  92-463,  as  amended,  (5 
U.S.C.  App.  §  10(d)  (1994)).  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  §  552b(c)(l)  (1994).  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  December  11, 1998. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  98-33643  Filed  12-18-98;  8:45  am) 

BILUNQ  CODE  5000  0<  M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary  of  Defense 

Meeting  of  the  DoD  Advisory  Group  on 
Electron  Devices 

AGENCY:  Department  of  Defense, 
Advisory  Group  on  Electron  Devices. 
ACTION:  Notice. 


SUMMARY:  Working  Group  B 
(Microelectronics)  of  the  DoD  Advisory 
Group  on  Electron  Devices  (AGED) 
announces  a  closed  session  meeting. 
DATES:  The  meeting  will  be  held  at 
0900,  Friday,  January  22, 1999. 
ADDRESSES:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services,  1745  Jefferson  Davis  Highway, 
Crystal  Square  Four.  Suite  500. 
ArUngton.  VA  22202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Timotiiy  Doyle.  AGED  Secretariat,  1745 
Jefferson  Davis  Highway,  Crystal  Square 


Four,  Suite  500,  ArUngton,  Virginia 
22202. 

SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  advice  to  the  Under  Secretary  of 
Defense  for  Acquisition  and 
Technology,  to  the  Director  Defense 
Research  and  Engineering  (DDR&E),  and 
through  the  DDR&E,  to  the  Director 
Defense  Advanced  Research  Projects 
Agency  and  the  Military  Departments  in 
planning  and  managing  an  effective 
research  and  development  program  in 
the  field  of  electron  devices. 

The  Working  Group  B  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
military  proposes  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  The  microelectronics  area 
includes  such  programs  on 
semiconductor  materials,  integrated 
circuits,  charge  coupled  devices  and 
memories.  The  review  will  include 
classified  program  details  throughout. 

In  accordance  with  Section  10(d)  of 
Pub.  L.  No.  92-463,  as  amended,  (5 
U.S.C.  App.  §  10(d)  (1994)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  §  552b(c)(l)  (1994),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  pubUc. 

Dated:  December  11, 1998. 
L.M.  Bjmum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  98-33644  Filed  12-18-98;  8:45  ami 

BILLING  COOE  8000-0«  M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary  of  Defense 

Meeting  of  the  DOD  Advisory  Group  on 
Electron  Devices 

AGENCY:  Department  of  Defense, 
Advisory  Group  on  Electron  Devices. 
ACTION:  Notice. 


summary:  The  DoD  Advisory  Group  on 
Electron  Devices  (AGED)  announces  a 
closed  session  meeting. 
DATES:  The  meeting  will  be  held  at 
0900,  Wednesday,  January  20, 1999. 
ADDRESSES:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services,  1745  Jefferson  Davis  Highway. 
Suite  500,  Arlington,  VA  22202. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Eliot  Cohen,  AGED  Secretariat,  1745 
Jefferson  Davis  Highway,  Crystal  Square 
Four,  Suite  500,  Arlington,  Virginia 
22202. 

SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
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;  rovide  advice  to  the  Under  Secretary  of 
)efense  for  Acquisition  and 
Technology,  to  the  Director  of  Defense 
Research  and  Engineering  (DDR&E),  and 
through  the  DDR&E  to  the  Director, 
pefense  Advanced  Research  Projects 
Agency  and  the  Military  Departments  in 
planning  and  managing  an  effective  and 
^onomical  research  and  development 
program  in  the  area  of  electron  devices. 
The  AGED  meeting  will  be  limited  to 
lieview  of  research  and  development 
rograms  which  the  Military 
partments  propose  to  initiate  with 
dustry,  universities  or  in  their 
ratories.  The  agenda  for  this 
ting  will  include  programs  on 
Radiation  Hardened  Devices, 
Microwave  Tubes,  Displays  and  Lasers. 
The  review  will  include  (ktails  of 
(Classified  defense  programs  throughout. 

In  accordance  with  Section  10(d)  of 
pub.  L.  No.  92-463,  as  amended,  (5 
U.S.C.  App.  §  10(d)  (1994)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
1  J.S.C.  §  552(b)(3)(l)  (1994),  and  that 
I  iccordingly,  this  meeting  will  be  closed 
I  o  the  pubhc. 

Dated:  December  11, 1998. 
!  .M.  Bynum, 
.  Mtemate,  OSD  Federal  Register  Uaison 

Officer,  Department  of  Defense. 

PR  Doc.  98-33645  Filed  12-18-98;  8:45  am) 

HUJNO  COOE  SOW  0<  M 


>EPARTMENT  OF  DEFENSE 

>fnce  of  the  Secretary  of  Defense 

Meeting  of  the  DOD  Advisory  Group  on 
lectron  Devices 

AGENCY:  Department  of  Defense, 
idvisory  Group  on  Electron  Devices. 
IcnON:  Notice. 


MMARY:  Working  Group  A  (Microwave 
Devices)  of  the  DoD  Advisory  Group  on 
Electron  Devices  (AGED)  annoimces  a 
blosed  session  meeting. 
DATES:  The  meeting  will  be  held  at 
09OO,  Tuesday,  January  19. 1999. 
ADDRESSES:  The  meeting  will  be  held  at 
*alisades  Institute  for  Research 
Services,  1745  Jefferson  Davis  Highway, 
Suite  500,  Arlington,  VA  22202. 
•■on  FURTHER  INFORMATKM  CONTACT: 
)avid  Cox,  AGED  Secretariat,  1745 
lefferson  Davis  Highway,  Crystal  Square 

'our,  Suite  500,  Arlington,  Virginia 

2202. 
SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  advice  to  the  Under  Secretary  of 
Defense  for  Acquisition  and 
Technology,  to  the  Director  of  Defense 


Research  and  Engineering  (DDR&E),  and 
through  the  DDR&E  to  the  Director, 
Defense  Advanced  Research  Projects 
Agency  (ARPA)  and  the  Military 
Departments  in  planning  and  managing 
an  effective  and  economical  research 
and  development  program  in  the  area  of 
electron  devices. 

The  Working  Group  A  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
Military  Departments  propose  to  initiate 
with  industry,  universities  or  in  their 
laboratories.  This  microwave  device 
area  includes  programs  on 
developments  and  research  related  to 
microwave  tubes,  solid  state  microwave 
devices,  electronic  warfare  devices, 
millimeter  wave  devices,  and  passive 
devices.  The  review  will  include  details 
of  classified  defense  programs 
throughout. 

In  accordance  with  Section  10(d)  of 
Pub.  L.  No.  92-463,  as  amended,  (5 
U.S.C.  App.  §  10(d)  (1994)).  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  §552b(c)(l)  (1994).  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  pubUc. 

Dated:  December  11, 1998. 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
|FR  Doc.  98-33646  Filed  12-18-98;  8:45  am) 
BILUWQ  COOE  5000  04  M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

HQ  USAF  Scientific  Advisory  Board 
Meeting 

The  Panel  Chair  Meeting  for 
Technology  Options  to  Leverage 
Aerospace  Power  In  Other  Than 
Conventional  War  Situations  in  support 
of  the  HQ  USAF  Scientific  Advisory 
Board  will  meet  at  ANSER  Conference 
Complex,  Arlington,  VA  on  January  7, 
1999  firom  8:00  a.m.  to  5:00  p.m. 

The  purpose  of  the  meeting  is  to 
determine  the  approach  for  the  1999 
Summer  Study  on  Technology  Options 
to  Leverage  Aerospace  Power  In  Other 
Than  Conventional  War  Situations.  The 
meeting  will  be  closed  to  the  public  in 
accordauice  with  Section  552b  of  Title  5, 
United  States  Code,  specifically 
subparagraphs  (1)  and  (4)  thereof. 

For  further  information,  contact  the 
HQ  USAF  Scientific  Advisory  Board 
Secretariat  at  (703)  697-8404. 
Caroljm  Lunsford, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  98-33755  Filed  12-18-98;  8:45  am) 
BILUNQ  COOE  S001-0S-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DockM  No.  RP9»-61-0031 

Algonquin  Gas  Transmission 
Company;  Itotlce  of  Supplemental 
Compliance  Filing 

December  15, 1998. 

Take  notice  that  on  December  8, 1998. 
Algonquin  Gas  Transmission  Company 
(Algonquin)  submitted  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1,  the  following  tariff  sheets 
to  become  effective  January  11, 1999: 

Second  Revised  Sheet  No.  658A 
Second  Revised  Sheet  No.  6588 
Fifth  Revised  Sheet  No.  659 
Fourth  Revised  Sheet  No.  660 

Algonquin  asserts  that  the  above 
listed  tariff  sheets  are  being  filed  to 
supplement  Algonquin's  earlier  filings 
in  the  Docket  Nos.  RP99-5 1-000  and 
RP99-51-001  to  comply  with  the 
Commission's  Order  No.  587-H,  Final 
Rule  Adopting  Standards  for  Intra-day 
Nominations  and  Order  Establishing 
Implementation  Date  (Order  No.  587-H) 
issued  on  July  15. 1998.  in  Docket  No. 
RM96-1-008.  Algonquin  states  that  in 
its  answer  to  a  protest  filed  by  Yanlcee 
Gas  Services  Company  (Yankee) 
asserting  that  Algonquin's  filings 
eliminated  the  flexibiUty  in  Algonquin's 
tariff  to  make  hourly  nomination 
changes.  Algonquin  stated  that  it  had 
reevaluated  the  nomination  flexibility  in 
its  filings  and  that  it  would  submit  tariff 
sheets  to  reinstate  the  flexibility  which 
existed  prior  to  Algonquin's  filings  in 
the  referenced  dodkets.  with  the 
addition  of  the  GISB  intraday 
requirements  as  minimum  standards. 
Algonquin  states  that  these  tariff  sheets 
incorporate  to  the  maximum  extent 
possible  the  nomination  flexibility 
previously  included  in  Algonquin's 
Tariff. 

Algonquin  states  that  copies  of  the 
filing  were  mailed  to  all  affected 
customers  of  Algonquin  and  interested 
sate  commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  ^rve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Linwood  A.  Watson.  Jr., 

Acting  Secretary. 

(FR  Doc.  98-33673  Filed  12-18-98;  8:4S  am) 

BILUNG  COOC  (Tir-OI-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM99-4-23-000] 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

December  15,  1998. 

Take  notice  that  on  December  10, 
1998  Eastern  Shore  Natural  Gas 
Company  (ESNG)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  Certain  revised 
tariff  sheets  in  the  above  captioned 
docket,  bear  a  proposed  effective  date  of 
January  1, 1999. 

ESNG  states  that  the  purpose  of  this 
instant  filing  is  to  track  rate  changes 
attributable  to  a  storage  service 
purchased  from  Columbia  Gas 
Transmission  Corporation  (Columbia) 
under  its  Rate  Schedules  SST  and  ESS, 
the  costs  of  which  comprise  the  rates 
and  charges  payable  under  ESNG's  Rate 
Schedule  CFSS.  This  tracking  filing  is 
being  made  pursuant  to  Section  3  of 
ESNG's  Rate  Schedule  CFSS. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fiUng  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Conunission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  Appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson.  Jr., 
Acting  Secretary. 
(FR  Doc.  98-33669  Filed  12-18-98;  8:45  amj 

BILIJNf]  COOe  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  EC99-6-000] 

Lake  Benton  Power  Partners  L.L.C.; 
Notice  of  Filing 

December  11, 1998. 

Take  notice  that  on  December  1, 1998 
and  December  8,  1998,  Lake  Benton 
Power  Partners  L.L.C.  (Applicant)  filed 
updates  to  its  application  under  Section 
203  of  the  Federal  Power  Act.  On 
December  1, 1998,  Applicant  filed  a 
chart  to  reflect  a  change  in  the 
ownership  structure  of  Applicant 
following  the  proposed  transaction.  On 
December  8, 1998,  Applicant  filed  the 
agreement  necessary  to  effect  the 
transaction,  as  required  by  the 
Commission's  regulations  (18  CFR  33.3). 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
December  21, 1998.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  be  come  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergers. 
Secretary. 

(PR  Doc.  98-33668  Filed  12-18-98;  8:45  am) 
BILUNG  COOE  STW-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP9»-797-000] 

Maritimes  &  Northeast  Pipeline,  LLC; 
Notice  of  Intent  To  Prepare  an 
Environmental  Assessment  for  the 
Proposed  Veazie  Lateral  Project  and 
Request  for  Comments  on 
Environmental  Issues 

December  15, 1998. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  construction  and  operation  of  the 


facilities,  about  1.1  miles  of  12-inch- 
diameter  pipeline,  valves,  and  a 
metering  facility,  proposed  in  the  Veazie 
Lateral  Project.^  This  EA  will  be  used  by 
the  Commission  in  its  decision-making 
process  to  determine  whether  the 
project  is  in  the  public  convenience  and 
necessity.  The  application  and  other 
supplemental  filings  in  this  docket  are 
available  for  viewing  on  the  FERC 
Internet  website  (www.ferc.fed.us). 
Click  on  the  "RIMS"  link,  select 
"Docket  #"  from  the  RIMS  Menu,  and 
follow  the  instructions. 

If  you  are  a  landowner  receiving  this 
notice,  you  may  be  contacted  by  a 
pipeline  company  representative  about 
the  acquisition  of  an  easement  to 
construct,  operate,  and  maintain  the 
proposed  facilities.  The  pipeline 
company  would  seek  to  negotiate  a 
mutually  acceptable  agreement. 
However,  if  the  project  is  approved  by 
the  Commission,  that  approval  conveys 
with  it  the  right  of  eminent  domain. 
Therefore,  if  easement  negotiations  fail 
to  produce  an  agreement,  the  pipeline 
company  could  initiate  condemnation 
proceedings  in  accordance  with  state 
law.  A  fact  sheet  addressing  a  number 
of  typically  asked  questions,  including 
the  use  of  eminent  domain,  is  attached 
to  this  notice  as  appendix  1.^ 

Summary  of  the  Proposed  Project 

Maritime  &  Northeast  Pipeline,  L.L.C. 
(Maritimes)  wants  to  expand  the 
capacity  of  its  facihties  in  Maine  to 
transport  up  to  105,000  Dekartherms  per 
day  of  natural  gas  to  a  new  electric 
generation  facility  (Maine  Independence 
Station).  Maritimes  seeks  authority  to 
construct  and  operate  the  following 
facihties  in  Penobscot  County,  Maine: 

•  1.  miles  of  12-inch-diameter 
pipeline; 

•  a  side  valve  and  remote  blow-off 
facility;  and 

•  a  metering  facility. 

The  location  of  the  project  facilities  is 
shown  in  appendix  3.  If  you  are 
interested  in  obtaining  procedural 
information,  please  write  to  the 
Secretary  of  the  Commission. 

Land  Requirements  for  Construction 

Construction  of  the  proposed  facilities 
would  require  about  11.8  acres  of  land. 
Following  construction,  about  0.2  acre 
would  be  maintained  as  new  above 


'  Martimes"  application  was  flled  with  the 
Conunission  under  Section  7  of  the  Natural  Gas  Act 
and  Part  157  of  the  Conunission's  regulations. 

*The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Regiiter.  Copies  are 
available  from  the  Commission's  Public  Reference 
and  Files  Maintenance  Branch.  888  First  Street, 
N.E.,  Washington.  D.C.  20426,  or  call  (202)  208- 
1371.  Copies  of  the  appendices  were  sent  to  all 
those  receiving  this  notice  in  the  mail. 
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;round  facility  sites  (valve,  remote 
»low-off,  and  metering  facility).  In 
iddition  4.3  acres  would  be  retained  as 
rarmanent  right-of-way.  The  remaining 
^3  acres  of  land  would  be  restored  and 
illowed  to  revert  to  its  former  use. 

rhe  EA  Process 

The  National  Environmental  Policy 
\ct  (NEPA)  requires  that  the 
!^ommission  to  take  into  account  the 
snvironmental  impacts  that  could  result 
rom  an  action  whenever  it  considers 
be  issuance  of  a  Certificate  of  Public 
;k»nvenience  and  Necessity.  NEPA  also 
«quires  us  to  discover  and  address 
concerns  the  public  may  have  about 
iroposals.  We  call  this  "scoping".  The 
nain  goal  of  the  scoping  process  is  to 
ocus  the  analysis  in  the  EA  on  the 
mportant  environmental  issues.  By  this 
viotice  of  Intent,  the  Commission 
requests  public  comments  on  the  scope 
sf  the  issues  it  will  address  in  the  EA. 
A.11  comments  received  are  considered 
during  the  preparation  of  the  EA.  State 
and  local  government  representatives 
ire  encoiiraged  to  notify  their 
constituents  of  this  proposed  action  and 
encourage  them  to  comment  on  their 
areas  of  concern. 

The  EA  vdll  discuss  impacts  that 
could  occur  as  a  result  of  the 
cxinstruction  and  operation  of  the 
proposed  project  imder  these  general 
headings: 

•  geology  and  soils 

•  water  resources,  fisheries,  and 
wetlands 

•  vegetation  and  wildlife 

•  endangered  and  threatened  species 

•  pubUc  safety 

•  land  use 

•  cultural  resources 

•  air  quality  and  noise 

•  hazardous  waste 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

To  ensure  your  comments  are 
considered,  please  carefully  follow  the 


instructions  in  the  public  participation 
section  on  pages  4  and  5  of  this  notice. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
Maritimes.  This  preliminary  list  of 
issues  may  be  changed  based  on  yoiu* 
comments  and  our  analysis. 

•  One  federally  Usted  threatened 
species  may  occur  in  the  proposed 
project  area. 

•  The  Penobscot  River  would  be 
crossing  by  a  directional  drill. 

Also,  we  have  made  a  preliminary 
decision  to  not  address  the  impacts  of 
the  nonjurisdiction  facilities.  We  will 
briefly  describe  their  location  and  status 
in  the  EA. 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
By  becoming  a  conunentor,  your 
concerns  will  be  addressed  in  the  EA 
and  considered  by  the  Commission.  You 
should  foetts  on  the  potential 
environmental  efiiects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  locations/routes),  and 
measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  carefully  follow 
these  instructions  to  ensure  that  your 
comments  are  received  in  time  and 
properly  recorded: 

•  Send  two  copies  of  your  letter  to: 
David  P.  Boergers,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  St.,  N.E.,  Room  lA,  Washington, 
DC  20426; 

•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Environmental 
Review  and  Compliance  Branch,  PR- 
11.2; 

•  Reference  Docket  No.  CP98-797- 
000;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  January  18, 1999. 

Becoming  an  Intervener 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  "intervener". 
Intervenors  play  a  more  formal  role  in 
the  process.  Among  other  things, 
intervenors  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  and  filings  by  other 
intervenors.  Likewrise,  each  intervener 
must  provide  14  copies  of  its  filings  to 


the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervener  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2).  Only 
intervenors  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  section 
385.214(b)(3),  why  Uiis  time  limitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
intervention. 

You  do  not  need  intervener  status  to 
have  your  environmental  comments 
considered.  Additional  information 
about  the  proposed  project  is  available 
fixjm  Mr.  Paul  McKee  of  the 
Commission's  Office  of  External  Afiiairs 
at  (202)  208-1088  or  on  the  FERC 
website  (www.ferc.fed.us)  using  the 
"RIMS"  link  to  information  in  this 
docket  number. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  98-33674  Filed  12-18-98;  8:45  am) 
BILUNO  CODE  CTIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctot  No.  TIIM8-2-69-004] 

Norttiem  Natural  Gas  Company;  Notice 
of  Compliance  Filing 

December  15. 1998. 

Take  notice  that  on  December  10, 
1998,  Northern  Natural  Gas  Company 
(Northern),  filed  a  response  in 
compliance  with  the  Commission's 
Order  Accepting  Tariff  Sheets  Subject 
To  Conditions  dated  November  25, 
1998. 

Northern  states  that  copies  of  the 
filing  were  served  upon  Northern's 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  RegiUations.  Protests 
will  be  considered  by  Uie  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  vtrill  not  serve  to  make 
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protestants  parties  to  the  proceedings. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

|FR  Doc.  98-33670  Filed  12-18-98;  8:45  am) 

BILUNG  COO€  tlT^7-9^-U 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctet  No.  ER9»-22(M)00] 

NYSEG  Solutions,  Inc.;  Notice  of 
Issuance  of  Order 

[)ecember  15, 1998. 

NYSEG  SoluUons,  Inc.  (NYSEG 
Solutions),  an  energy  services  company 
which  is  affiliated  with  NYSEG,  a 
traditional  electric  utility,  filed  an 
application  requesting  that  the 
Commission  authorize  it  to  engage  in 
wholesale  power  sales  at  market-based 
rates,  and  for  certain  waivers  and 
authorizations.  In  particular,  NYSEG 
Solutions  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liabilities  by  NYSEG  Solutions.  On 
December  14, 1998,  the  Commission 
issued  an  Order  Granting  Waiver  Of 
Notice  And  Conditionally  Accepting  For 
Filing  Tariffs  For  Market-Based  Power 
Sales  And  Reassignment  Of 
Transmission  Rights  (Order),  in  the 
above-docketed  proceeding. 

The  Commission's  December  14, 1998 
Order  granted  the  request  for  blanket 
approval  under  Part  34,  subject  to  the 
conditions  foimd  in  Ordering 
Paragraphs  (E),  (F),  and  (H): 

(E)  Within  30  days  after  the  date  of 
issuance  of  this  order,  any  person 
desiring  to  be  heard  or  to  protest  the 
Commission's  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liabilities  by  NYSEG  Solutions  should 
file  a  motion  to  intervene  or  protest  with 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  RiUes  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.211  and  385.214. 

(F)  Absent  a  request  to  be  heard 
vnthin  the  period  set  forth  in  Ordering 
Paragraph  (E)  above,  NYSEG  Solutions 
is  hereby  authorized  to  issue  securities 
and  assume  obligations  and  liabilities  as 
guarantor,  indorser,  surety  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issue  or 
assumption  is  for  some  lawful  object 


within  the  corporate  piuposes  of 
NYSEG  Solutions,  compatible  with  the 
public  interest,  and  reasonably 
necessary  or  appropriate  for  such 
purposes. 

(H)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  aff^ected  by 
continued  Commission  approval  of 
NYSEG  Solutions'  issuances  of  - 

securities  or  assumptions  of  liabilities. 

*  *  • 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  January 
13,  1999. 

Copies  of  the  fiill  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  N.E., 
Washington,  D.C.  20426. 
David  P.  Boergers, 
Secretory. 

(PR  Doc.  98-33675  Filed  12-18-98;  8:45  am] 
BILUNG  CODE  a717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-159-001] 

Southern  Natural  Gas  Company; 
Notice  of  Proposed  Changes  to  FERC 
Gas  Tariff 

December  15, 1998. 

Take  notice  that  on  December  9, 1998, 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1,  the  following  tariff  sheets 
to  become  effective  December  1. 1998: 

First  Substitute  Second  Revised  Sheet  No.  45 

of  Rate  Schedule  FT 
Original  Sheet  No.  45a  of  Rate  Schedule  FT 
First  Substitute  First  Revised  Sheet  No.  58b 

of  Rate  Schedule  FT-NN 
First  Substitute  Third  Revised  Sheet  No.  65 

of  Rate  Schedule  IT 

Southern  states  that  it  files  the  three 
substitute  and  one  original  tariff  sheets 
to  correct  an  omission  of  the  term 
"gain"  from  its  November  25, 1998 
filing  in  Docket  No.  RP99-1 59-000  and 
to  incorporate  the  definition  of  the  term 
"net  revenue  gain"  into  its  Tariff. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  S^on  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission  - 


in  determining  the  appropriate  action  to 

be  taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceedings. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  98-33671  Filed  12-18-98;  8:45  am] 

BILLING  CODE  •717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dociwt  No.  RP99-62-003] 

Texas  Eastern  Transmission 
Corporation;  Notice  of  Supplemental 
Compliance  Filing 

December  15, 1998. 

Take  notice  that  on  December  8, 1998 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Sixth 
Revised  Volume  No.  1,  the  following 
tariff  Sheets  to  become  effective  January 
11, 1999: 

Fourth  Revised  Sheet  No.  487 
Fifth  Revised  Sheet  No.  487A 
First  Revised  Sheet  No.  487B 
First  Revised  Sheet  No.  487C 
First  Revised  Sheet  No.  487D 
First  Revised  Sheet  No.  487E 
Fifth  Revised  Sheet  No.  488 
Fourth  Revised  Sheet  No.  488A 
Fifth  Revised  Sheet  No.  489 
Third  Revised  Sheet  No.  490 
Third  Revised  Sheet  No.  491 
Third  Revised  Sheet  No.  491A 
Second  Revised  Sheet  No.  492 

Texas  Eastern  asserts  that  the  above 
listed  tariff  sheets  are  being  filed  to 
supplement  Texas  Eastern's  earUer 
filings  in  the  Docket  Nos.  RP99-52-000 
and  RP99-51-001  to  comply  with  the 
Commission's  Order  No.  587-H,  Final 
Rule  Adopting  Standards  for  Intra-day 
Nominations  and  Order  Establishing 
Implementation  Date  (Order  No.  587-H) 
issued  on  July  15, 1998,  in  Docket  No. 
RM9e-l-008. 

Texas  Eastern  states  that  in  its  answer 
to  a  protest  filed  by  Yankee  Gas  Services 
Company  (Yankee)  asserting  that  Texas 
Eastern's  filings  eliminated  the 
flexibility  in  Texas  Eastern's  tariff  to 
make  hourly  nomination  changes.  Texas 
Eastern  stated  that  it  had  reevaluated 
the  nomination  flexibility  in  its  filings 
and  that  it  would  submit  tariff  sheets  to 
reinstate  the  flexibility  which  existed 
prior  to  Texas  Eastern's  filings  in  the 
referenced  dockets,  with  the  addition  of 
the  GISB  intraday  requirements  as 
minimum  standards.  Texas  Eastern 
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I  tates  that  these  tariff  sheets  incorporate 
1 9  the  maximum  extent  possible  the 
1  lomination  flexibility  previously 
■icluded  in  Texas  Eastern's  Tariff. 
Texas  Eastern  states  that  copies  of  the 
iling  were  mailed  to  all  affected 
ustomers  of  Texas  Eastern  and 
nterested  state  commissions. 

Any  person  desiring  to  protest  this 
iling  should  file  a  protest  with  the 
federal  Energy  Regulatory  Commission, 
1 188  First  Street,  N.E.,  Washington,  D.C. 
:  10426,  in  accordance  with  Section 
185.211  of  the  Commission's  rules  and 
Regulations.  Protests  will  be  considered 
>y  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
1  lot  serve  to  make  protestants  parties  to 
he  proceedings.  Copies  of  this  filing  ate 
>n  file  with  the  Commission  and  are 
ivailable  for  pubUc  inspection  in  the 
*ublic  Reference  Room. 
Jnwood  A.  Watson,  |r., 
\cUng  Secretary. 

FR  Doc.  98-33672  Filed  12-18-98;  8:45  ami 
HLUNO  CODE  a717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

FRL-e206-3I 

^gency  Information  Collection 
IVctivities  OMB  Responses 

agency:  Environmental  Protection 
\gency  (EPA). 
ACTION:  Notices. 


SUMMARY:  This  notice  announces  the 
3ffice  of  Management  and  Budget's 
OMB)  responses  to  Agency  clearance 
requests,  in  compliance  with  the 
aperwork  Reduction  Act  {44  U.S.C. 
3501  et  seq.).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  imless  it  displays  a 
currently  valid  OMB  control  nimiber. 
The  OMB  control  nimibers  for  EPA's 
regulations  are  Usted  in  40  CFR  Part  9 
and  48  CFR  Chapter  15. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  at  (202)  260-2740,  or  E- 
mailat 

"farmer.sandy@epamail.epa.gov",  and 
please  refer  to  the  appropriate  EPA 
Information  Collection  Request  (ICR) 
Number. 
SUPPLEMENTARY  INFORMATION: 

OMB  Responses  To  Agency  Clearance 
Requests 

OMB  Approvals 

EPA  ICR  No.  1591.10;  Modifications 
to  Standards  and  Requirements  for 
Reformulated  and  Conventional 


Gasoline;  in  40  CFR  Part  80,  Subpart  D, 
E,  and  F;  was  approved  12/01/98;  OMB 
No.  2060-0277;  expires  12/31/2000. 

EPA  ICR  No.  1847.01;  Federal  Plan 
Record  Keeping  and  Reporting 
Requirements  for  Large  Municipal 
Waste  Combustors  Constructed  on  or 
Before  September  20, 1994;  in  40  CFR 
Part  62,  Subpart  FFF;  was  approved  12/ 
02/98;  OMB  No.  2060-0390;  expires  12/ 
31/2001. 

EPA  ICR  No.  0783.37;  Motor  Vehicle 
Emission  Certification  and  Fuel 
Economy  Compliance;  in  40  CFR  Parts 
86  and  600;  was  approved  11/30/98; 
OMB  No.  2060-0104;  expires  11/30/ 
1999. 

OMB's  Comments  Filed 

EPA  ICR  No.  1889.01;  Findings  of 
Significant  Contribution  and  Rule 
Making  Action  on  Section  126  Petitions 
for  Purposes  of  Reducing  Interstate 
Ozone  Transport;  in  40  CFR  Parts  52, 
75,  and  97;  OMB  filed  comments  only. 

EPA  ICR  No.  1883.01;  Federal 
Implementation  Plans  to  Reduce  the 
Regional  Transport  of  Ozone;  in  40  CFR 
Parts  52,  97,  and  98;  OMB  filed 
comments  only. 

Extensions  of  Expiration  Dates 

EPA  ICR  No.  0226.12;  Application  for 
NPDES  Discharge  Permit  and  the 
Sewage  Sludge  Management  Permit;  in 
40  CFR  Parts  122  and  501;  OMB  No. 
2040-0086;  on  11/23/98  OMB  extended 
the  expiration  date  through  03/31/99. 

EPA  ICR  No.  0029.06;  NPDES 
Modification  and  Variance  Requests;  in 
40  CFR  Part  122;  OMB  No.  2040-0068; 
on  11/23/98  OMB  extended  the 
expiration  date  through  02/28/99. 

EPA  ICR  No.  0827.04;  Construction 
Grants  Program  Information  Collection 
Request;  in  40  CFR  Part  35,  Subpart  I; 
OMB  No.  2040-0027;  on  11/23/98  OMB 
extended  the  expiration  date  through 
02/28/99. 

Dated:  December  15, 1998. 
Joseph  Retzer, 

Director,  Regulatory  Information  Division. 
[FR  Doc.  98-33737  Filed  12-18-98;  8:45  am) 
BILUNG  CODE  9St»  BO  M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6206^] 

Agency  Information  Collection 
Activities:  Sutxnission  for  OMB 
Review;  Comment  Request;  NPDES 
Modification  and  Variance  Requests 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  aimounces  that 
the  following  Information  Collection 
Request  (ICR)  has  been  forwarded  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval: 
National  Pollutant  Discharge 
Elimination  System  (NPDES) 
Modification  and  Variance  Requests, 
EPA  ICR  No.  0029.07,  OMB  Control  No. 
2040-0068,  expires  February  28,  1999. 
The  ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
burden  and  cost;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  January  20, 1999. 
FOR  FURTHER  INFORMATION  OR  A  COPY: 
Contact  Sandy  Farmer  at  EPA  by  phone 
at  (202)  260-2740,  by  email  at 
farmer.sandy@epamail.epa.gov,  or 
download  off  the  Internet  at  http:// 
wvkrw.epa.gov/icr  and  refer  to  EPA  ICR 
No.  0029.07. 
SUPPLEMENTARY  INFORMATION: 

Title:  NPDES  Modification  and 
Variance  Requests  (OMB  Control  No. 
2040-0068;  EPA  ICR  No.  0029.07) 
expiring  02/28/99.  This  is  a  request  for 
extension  of  a  currently  approved 
collection. 

Abstract:  This  ICR  calculates  the 
burden  and  costs  associated  with 
modifications  and  variances  made  to 
NPDES  permits  and  to  the  National 
Sewage  Sludge  Management  Program 
permit  requirements.  The  regulations 
specified  at  40  CFR  122.62  and  122.63 
specify  information  a  facility  must 
report  in  order  for  the  U.S. 
Environmental  Protection  Agency  (EPA) 
to  determine  whether  a  permit 
modification  is  warranted.  A  NPDES 
permit  applicant  may  request  a  variance 
bom  the  conditions  that  would 
normally  be  imposed  on  the  applicant's 
discharge.  An  applicant  must  submit 
information  so  die  permitting  authority 
can  assess  whether  the  facility  is  eligible 
for  a  variance,  and  what  deviation  fit>m 
Clean  Water  Act  (CWA)  provisions  is 
necessary.  In  general,  EPA  and 
authorized  States  use  the  information  to 
determine  whether:  (1)  the  conditions  or 
requirements  that  would  warrant  a 
modification  or  variance  exist,  and  2) 
the  progress  toward  achieving  the  goals 
of  the  (CWA)  wall  continue  if  the 
modification  or  variance  is  granted. 
Other  uses  for  the  information  provided 
include:  updating  records  on  permitted 
facilities,  supporting  enforcement 
actions,  and  overall  program 
management,  including  policy  and 
budget  development  and  responding  to 
Congressional  inquiries.  An  agency  may 
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not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  Part  9 
and  48  CFR  Chapter  15.  The  Federal 
Register  Notice  required  under  5  CFR 
1320.8(d),  soliciting  comments  on  this 
collection  of  information  was  published 
on  4/30/98  (63  FR  23781);  no  comments 
were  received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  4.16  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
NPDES  permit  applicants  that  request  a 
variance  or  modification  of  the  NPDES 
or  sewage  sludge  management 
conditions. 

Estimated  Number  of  Respondents: 
15,594. 
Frequency  of  Response:  varies 
Estimated  Total  Annual  Hour  Burden: 
293,323  hours. 

Estimated  Total  Annualized  Cost 
Burden: $0. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  0029.07  and 
OMB  Control  No.  2040-0068  in  any 
correspondence. 

Ms.  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  OP  Regulatory 
Information  Division  (2137),  401  M 
Street,  SW,  Washington,  DC  20460 
and 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
EPA  725  17th  Street,  NW, 
Washington,  DC  20503. 


Dated:  December  15, 1998. 
Joseph  Retzer, 

Director,  Regulatory  Information  Division. 
|FR  Doc.  98-33738  Filed  12-18-98;  8:45  am] 
BILUNGCOOE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6204-2] 

Final  Determinatfon  for  Prevention  of 
Significant  Deterioration  Air  Quality 
Permit 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  final  action. 


SUMMARY:  The  purpose  of  this  document 
is  to  announce  that  on  November  24, 
1997,  the  Michigan  Department  of 
Environmental  Quality  (MDEQ)  issued 
Central  Wayne  Limited  Partnership  a 
Prevention  of  Significant  Deterioration 
(PSD)  permit  approving  the 
modification  of  two  municipal  waste 
incinerators,  the  reopening  and 
modification  of  the  third  waste 
incinerator  and  the  additional  of  air 
pollution  equipment,  three  waste  heat 
steam  generators  and  one  turbine 
generator  at  4901  Inkster  Road, 
Dearborn  Heights,  Michigan.  The  final 
action  was  issued  pursuant  to  the 
Prevention  of  Significant  Deterioration 
of  Air  Quality  (PSD)  regulations 
codified  at  40  CFR  52.21  (43  FR  26403). 
The  time  for  appealing  this  decision  to 
the  U.S.  EPA  has  expired.  Judicial 
review  of  the  permit  decision  is 
available  only  pursuant  to  section 
307(b)(1)  of  the  Clean  Air  Act  and  only 
by  filing  a  petition  for  review  in  the 
United  States  Court  of  Appeals  for  the 
Sixth  Circuit  within  sixty  (60)  days  of 
today's  date. 

DATES:  Judicial  review  of  the  issuance  of 
the  permit  is  available  only  pursuant  to 
section  307(b)(1)  of  the  Clean  Air  Act 
and  only  by  filing  a  petition  for  review 
in  the  United  States  Court  of  Appeals 
for  the  Sixth  Circuit  on  or  before 
February  19, 1999. 

ADDRESSES:  Documents  relevant  to  the 
above  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  address  (Note:  It 
is  recommended  that  you  telephone 
ahead  before  visiting  the  MDEQ):  State 
of  Michigan,  Department  of 
Environmental  Quality,  Air  Quality 
Division,  Hollister  Building,  P.O.  Box 
30473,  Lansing,  Michigan  48909-7973. 
Questions  on  this  document  may  be 
directed  to:  Ms.  Laura  Cerleman,  United 
States  Environmental  Protection 
Agency,  Region  V,  77  West  Jackson 


Boulevard  (AR-18J),  Chicago,  Illinois 
60604-3590,  telephone  (312)  353-5703. 
SUPPLEMENTARY  INFORMATION:  Central 
Wayne  Energy  Limited  Partnership 
owns  and  operates  a  municipal  waste 
incinerator  faciUty  in  E)earbom  Heights. 
Michigan.  On  November  24, 1997,  the 
Michigan  Department  of  Environmental 
Quality  issued  Central  Wayne  a 
Prevention  of  Significant  Deterioration 
(PSD)  permit  approving  certain  changes 
to  its  municipal  waste  incinerator 
facility.  The  permit  was  first  issued  on 
October  30, 1997,  but  was  then  later 
revised  and  reissued  on  November  24 
1997. 

Only  one  individual  attempted  to  file 
a  petition  for  review  with  the 
Environmental  Appeals  Board  (Board) 
objecting  to  the  issuance  of  the  Central 
Wayne  PSD  permit.  That  petition  was 
denied  by  the  Board  since  it  was  not 
timely  filed.  The  Board  dismissed  the 
petition  with  prejudice  on  February  26, 
1998  (PSD  Appeal  No.  98-1).  The  Board 
also  denied  and  dismissed  the 
petitioner's  Motion  for  Reconsideration 
on  March  26, 1998. 

The  time  period  established  by  the 
Permit  Regulations  at  40  CFR  124.19  for 
petitioning  the  Administrator  to  review 
any  condition  of  the  permit  decision  has 
expired.  Such  a  petition  to  the 
Administrator  is,  under  5  U.S.C.  704,  a 
prerequisite  to  seek  judicial  review  of 
the  final  agency  action.  No  petitions  for 
review  of  this  permit  have  been  timely 
filed  with  the  Administrator. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  judicial  review  of  the  approval 
of  this  action  is  available,  if  at  all,  only 
by  the  filing  of  a  petition  for  a  review 
in  the  United  States  Sixth  Circuit  Court 
of  Appeals  within  60  days  of 
publication  of  today's  document.  Under 
section  307(b)(2)  of  the  Clean  Air  Act, 
the  requirements,  which  are  the  subject 
of  today's  document,  may  not  be 
challenged  later  in  civil  or  criminal 
proceedings  brought  by  EPA  to  enforce 
these  requirements. 
Jo  L3mn  Traub, 

Acting  Regional  Administrator.  Region  5. 
(FR  Doc.  98-33741  Filed  12-18-98;  8:45  am) 

BILUNQ  CODE  6660-60-0 


ENVIRONMENTAL  PROTECTION 
AGENCY 

FRL-6206-6] 

Transfer  of  Confidential  Business 
Information  to  Contractors 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  transfer  of  data  and 
request  for  comments. 
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HJMMARY:  EPA  will  transfer  to  its 
»ntractor,  SAIC  and  its  subcontractors: 
i^laremont  Technical  Group,  Inc.,  DPRA, 
nc.  ERG,  Inc.,  Hazardous  and  Medical 
Services,  Inc.,  Johnston  and  McLamb 
[lASE  Solutions,  Inc.,  Bob  Kerr  and 
\ssociates.  Inc.,  RTI,  and  Ross 
\ssociates  Enviroiunental  Consulting 
Ad.  Confidential  Business  Information 
CBI)  that  has  been  or  will  be  submitted 
o  EPA  under  Section  3007  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  Under  RCRA,  EPA  is 
nvolved  in  activities  to  support,  expand 
md  implement  solid  and  hazardous 
wraste  regulations. 

9ATES:  Transfer  of  confidential  data 
iubmitted  to  EPA  will  occur  no  sooner 
than  December  31, 1998. 

ADDRESSES:  Comments  should  be  sent  to 
Regina  Magbie,  Document  Control 
Officer,  Office  of  SoUd  Waste  (5305W), 
U.S.  Environmental  Protection  Agency, 
101  M  Street,  SW,  Washington,  DC 
20460.  Comments  should  be  identified 
as  "Transfer  of  Confidential  Data." 

FOR  FURTHER  INFORMATION  CONTACT: 
JRegina  Magbie,  Document  Control 
Officer,  Office  of  Solid  Waste  (5305W). 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW,  Washington,  DC 
20460,  703-308-7909. 

SUPPUEMENTARY  INFORMATION: 

1.  Transfer  of  Confidential  Business 
Infonnation 

Under  EPA  Contract  68-W-98-025, 
SAIC  and  its  subcontractors  will  assist 
the  Office  of  Solid  Waste,  Hazardous 
Waste  Minimization  and  Management 
Division,  by  providing  technical  support 
in  developing  additions  and 
modifications  to  existing  hazardous 
waste  data  bases,  providing  assistance 
for  the  LDR  program  and  for  hazardous 
waste  treatment  capacity 
determinations,  assisting  with  the 
development  of  Information  Collection 
Request,  supporting  the  study  of 
hazardous  waste  generation  and  the 
development  of  guidance  documents, 
waste  minimization  assessments,  and 
evaluations  of  waste  minimization 
options.  SAIC  also  will  assist  in 
condiicting  assessments  and  studies  of 
management  and  treatment  technologies 
and  of  multimedia  impacts,  provide 
support  with  waste  and  emissions 
sampling  and  analysis  activities,  assist 
in  conducting  investigations  of  waste 
management  practices  and  in 


In  accordance  with  40  CFR  2.305(h) 
(see  42  U.S.C.  6927(b)),  EPA  has 
determined  that  SAIC  and  its 
subcontractors  require  access  to  CBI 
submitted  to  EPA  imder  the  authority  of 
RCRA  to  perform  work  satisfactorily 
under  the  above-noted  contract.  EPA  is 
submitting  this  notice  to  inform  all 
submiUers  of  CBI  of  EPA's  intent  to 
transfer  CBI  to  these  firms  on  a  need-to- 
know  basis.  Upon  completing  its  review 
of  materials  submitted,  SAIC  and  its 
subcontractors  will  return  all  CBI  to 
EPA. 

EPA  will  authorize  SAIC  and  its 
subcontractors  access  to  RCRA  CBI 
imder  the  conditions  and  terms  in  EPA's 
"Contractor  Requirements  for  the 
Control  and  Security  of  RCRA 
Confidential  Business  Information 
Seciuity  Manual".  Prior  to  transferring 
CBI  to  SAIC  and  its  subcontractors.  EPA 
will  review  and  approve  its  security 
plans  and  SAIC  and  its  subcontractors 
will  sign  non-disclosure  agreements. 

Dated:  December  1, 1998. 
Matthew  Hale, 

Acting  Director.  Office  of  Solid  Waste. 
(FR  Doc  98-33739  Filed  12-18-98;  8:45  am] 


developing  a  volimtary  waste 
minimization  sign-up  program.  EPA  has 
determined  that  SAIC  and  its 
subcontractors  will  need  access  to 
RCRA  CBI  submitted  to  the  Office  of 
Solid  Waste  to  complete  this  work. 
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Notice  of  ProposMJ  Prospective 
Purehaeer  Agreement  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Uablilty 
Act  of  1880,  As  Amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act,  Arlcansas  River 
Ranch 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice;  request  for  public 

comment. 

SUMMARY:  Notification  is  hereby  given 
that  a  Proposed  Prospective  Purchaser 
Agreement  (PPA)  associated  with  the 
Arkansas  River  Ranch  property 
(Property)  located  in  Lake  Coimty, 
Colorado  was  executed  by  the  United 
States  Department  of  Justice.  This 
Agreement  is  subject  to  final  approval 
after  the  comment  period.  The  PPA 
would  resolve  certain  potential  EPA 
claims  under  sections  106  and  107  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  by  the 

Superfund  Amendments  and 

Reauthorization  Act  of  1986  (CERCLA), 
and  would  resolve  certain  potential  U.S. 
Department  of  Interior  claims  imder 


section  107  of  CERCLA  and  section 
311(b)(3)  of  the  Clean  Water  Act,  against 
the  State  of  Colorado,  acting  by  and 
through  the  Division  of  Parks  and 
Outdoor  Recreation,  the  prospective 
purchaser  (purchaser). 

The  settlement  would  require  the 
purchaser  to  provide  maintenance  and 
monitoring  of  areas  within  the  Property 
where  response  and/or  restoration 
activities  have  occurred,  cooperate  in 
establishing,  if  necessary,  land  use 
restrictions  on  portions  of  the  Property, 
and  to  maintain  the  Property  as  open 
space,  parks,  wildUfe  habitat  and 
recreational  space.  The  purchaser 
intends  to  use  the  purchased  property 
for  open  space,  parks,  wildUfe  habitat 
and  recreational  space.  The  purchaser 
agreed  to  provide  EPA  with  an 
irrevocable  right  of  access  to  the 
Property,  to  conduct  all  activities  in 
compliance  with  all  applicable  local, 
State,  and  federal  laws  and  regulations, 
and  to  exercise  due  care  at  the  Property. 

The  purchaser  will  record  a  certified 
copy  of  the  PPA  with  the  local  Clerk 
and  Recorder's  Office,  and  thereafter, 
each  deed,  title,  or  other  instrument 
conveying  an  interest  in  the  Property 
shall  contain  a  notice  stating  that  the 
Property  is  subject  to  the  Agreement. 

For  Fourteen  (14)  days  following  the 
date  of  pubUcation  of  this  document, 
the  Agency  will  receive  written 
comments  relating  to  the  proposed 
settlement.  The  Agency's  response  to 
any  comments  received  will  be  available 
for  public  inspection  at  the  Superfund 
Records  Center  at  the  U.S. 
Environmental  Protection  Agency. 
Region  Vm.  999  18th  Street,  Denver,    ' 
Colorado  80202. 

Availability 

The  proposed  setUement  is  available 
for  public  inspection  at  the  U.S. 
Environmental  Protection  Agency, 
Region  Vm,  999  18th  Street,  Denver, 
Colorado  80202.  A  copy  of  the  proposed 
Agreement  may  be  obtained  from 
Richard  Sisk  (8ENF-L),  Attorney,  U.S. 
Environmental  Protection  Agency, 
Region  Vm,  999  18th  Street,  Denver, 
Colorado  80202.  Comments  should 
reference  the  "Arkansas  River  Ranch 
Prospective  Purchaser  Agreement"  and 
shoidd  be  forwarded  to  Richard  Sisk  at 
the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Sisk  (8ENF-L).  Attorney,  U.S. 
Environmental  Protection  Agency, 
Region  Vm,  999  18th  Street,  Denver. 
Colorado  80202.  (303)  312-6638. 

It  is  so  agreed: 
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Dated:  December  11, 1998. 
Sharon  Kercher, 

Acting  Assistant  Administrator,  Office  of 
Enforcement,  Compliance,  and 
Environmental  Justice,  U.S.  Environmental 
Protection  Agency,  Region  VUI. 

(FR  Doc.  98-33743  Filed  12-18-98;  8:4Saml 
BILUNQ  CODE  66«0-60-P 


FARM  CREDIT  ADMINrSTRATION 
[BM-10-OEC-0S-03] 

Farm  Credit  System  Service  to  Young, 
Beginning,  and  Smali  Farmers  and 
Ranchers 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Policy  statement. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA)  Board  recently 
adopted  a  policy  statement  encouraging 
the  Board  of  Directors  of  each  Farm 
Credit  System  (FCS  or  System) 
institution  to  renew  its  commitment  to 
providing  credit  and  related  services  to 
young,  banning,  and  small  farmers, 
ranchers,  and  producers  or  harvesters  of 
aquatic  products  (YBS  borrowers).  The 
policy  addresses  the  FCA  Board's 
position  on  the  System's  YBS  service 
and  coordination  while  maintaining  safe 
and  soimd  lending  programs. 
EFFECTIVE  DATE:  December  10, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  J.  Hays,  Policy  Analyst  or  John  C. 
Moore,  Chief  Economist,  Office  of 
Policy  and  Analysis,  Farm  Credit 
Administration,  McLean,  VA  22102- 
5090,  (703)  883-4498,  TDD  (703)  883- 
4444, 
or 
Joy  Strickland,  Senior  Attorney,  Office 
of  General  Counsel,  Farm  Credit 
Administration,  McLean,  VA  22102- 
5090,  (703)  883-4020,  TDD  (703)  883- 
4444. 

SUPPLEMENTARY  INFORMATION:  The  FCA 
Board  adopted  a  policy  statement 
concerning  YBS  borrowers  on  December 
10, 1998.  The  poUcy  addresses  the  FCA 
Board's  position  on  the  System's  YBS 
service,  coordination,  and  safety  and 
soundness. 

The  System  was  founded  in  order  to 
be  a  reliable  and  affordable  source  of 
credit  for  farmers  and  ranchers.  As 
agriculture  evolved,  the  System  has 
been  granted  additional  authorities  to 
ensure  that  it  remained  a  competitive 
and  reliable  source  of  credit.  One  such 
Congressional  action  was  the  Farm 
Credit  Act  Amendments  of  1980  (1980 
Amendments),  which  required  System 
institutions  operating  under  titles  I  and 
n  of  the  Act  of  1971,  as  amended,  to 
have  programs  serving  the  credit  and 


other  special  needs  of  YBS  farmers. 
Congress  placed  special  emphasis  on 
System  institutions  coordinating  their 
programs  with  other  System 
institutions,  with  non-System  lenders, 
governmental  entities,  and  other 
orgemizations.  The  amendments  also 
required  that  the  results  of  such 
programs  be  reported  to  us,  and  that  we 
summarize  the  System's  activities  in  an 
annual  report  to  Congress. 

We  are  renewing  our  focus  on  the 
System's  YBS  programs  for  several 
reasons:  (1)  The  Congress,  YBS 
borrowers,  and  the  general  public 
expect  the  FCS  to  have  active  and 
effective  programs  to  address  this  sector 
of  rural  America;  (2)  the  System's 
improved  financial  health  places  it  in  a 
much  better  position  to  serve  these 
agricultural  borrowers;  and  (3)  our 
reporting  requirements  need  to  be 
updated  to  reflect  the  current 
circumstances  in  agriculture.  The 
definitions  used  by  System  institutions 
for  reporting  on  the  results  of  their  YBS 
programs  have  not  been  significantly 
updated  since  they  were  first  adopted 
subsequent  to  the  1980  Amendments. 

Young  and  beginning  fanners  are  the 
futiue  for  American  agricultiu'e.  Small 
farmers  play  ah  important  role  too.  Each 
have  unique  needs  for  credit  and  other 
services.  We  are  refocusing  our  efforts  to 
ensujre  that  the  System  is  responsive  to 
YBS  borrowers'  needs  and  is  a  reUable 
lender  for  future  generations.  We 
believe  the  FCS  institutions  should  meet 
those  needs  constructively  and  on  a  safe 
and  sound  basis. 

The  policy  statement,  in  its  entirety, 
follows 

Policy  Statement  on  Farm  Credit 
Systran  Service  to  Young,  Beginning, 
and  Small  Farmers  and  Ranchers 

(BM-lO-DEC-98-03:  FCA-PS-751 

Effective  Date:  E)ecember  10, 1998. 

Ejfect  on  Previous  Action:  None. 

Source  of  Authority:  Sections  4.19 
and  5.17(11)  of  the  Farm  Credit  Act  of 
1971,  as  amended. 

The  Farm  Credit  Administration 
Board  Hereby  Adopts  The  Following 
Policy  Statement: 

The  Farm  Credit  Administration 
(FCA)  Board  issues  this  policy  statement 
concerning  Farm  Credit  System  (FCS  or 
System)  institutions  providing  sound 
and  constructive  credit  and  related 
services  to  young,  beginning,  and  small 
farmers,  ranchers,  and  producers  or 
harvesters  of  aquatic  products  (YBS 
borrowers). 

L  Public  Purpose 

The  System  was  created  to  fulfill  a 
public  purpose  to  finance  agriculture.  In 
1980,  Congress  obligated  System 


institutions  operating  under  titles  I  and 
II  of  the  Farm  Credit  Act  of  1971,  as 
amended,  to  establish  programs  that 
respond  to  the  credit  and  related  needs 
of  YBS  borrowers  that  result  in  soimd, 
adequate,  and  constructive  credit  and 
closely  related  services.'  Each  Board  of 
Directors  within  the  System  should 
renew  its  commitment  to  be  a  reliable, 
consistent,  and  constructive  lender  for 
YBS  borrowers. 

n.  Guiding  Principles 

YBS  Service:  We  beUeve  that  the 
System  currently  serves  the  needs  of  a 
significant  number  of  YBS  borrowers 
but  more  can  be  done.  We  also  believe 
Congress  intended  special  efforts  by  the 
System  to  serve  YBS  borrowers.  We 
expect  the  Board  of  Directors  of  each 
System  institution  to  be  actively 
Involved  in  the  oversight  of  YBS 
programs.  This  includes  establishing 
goals  and  objectives  and  periodically 
evaluating  the  results  of  its  YBS 
program. 

We  encourage  the  System  to  better 
serve  YBS  borrowers  by  looking  at  the 
existing  statutory  and  regulatory 
authorities  and  developing  innovative 
and  sound  programs.  Some  areas  to 
consider  include  loan  participations, 
capital  pooling,  and  alliances  and  joint 
ventures  to  share  program  successes  and 
risks.  We  believe  these  additional  efforts 
will  benefit  the  FCS  by  ensuring  a 
strong  customer  base  in  the  future  and 
believe  YBS  borrowers  will  benefit  from 
a  reliable  FCS. 

YBS  Coordination:  We  believe  that 
System  institutions  could  take  better 
advantage  of  coordinating  their  YBS 
activities  with  other  parties.  Active 
participation  with  guarantors  such  as 
the  United  States  Department  of 
Agriculture  and  the  Small  Business 
Administration  can  help  manage  an 
institution's  credit  risk.  Organizations 
exist  in  many  States  that  bring  together 
lenders  and  applicants  with  specific 
needs  that  are  not  being  addressed 
through  conventional  lending.  We 
encourage  System  institutions  to 
explore  opportunities  to  participate 
with  such  organizations.  We  believe  that 
well-coordinated  programs  provide 
additional  opportimities  to  YBS 
borrowers. 

YBS  Safety  and  Soundness:  We 
believe  that  lending  to  YBS  borrowers 
can  be  done  on  a  safe  and  sound  basis. 
Offering  YBS  borrowers  reliable  and 
continual  access  to  credit  and  services 
is  a  critical  element  of  the  mission  of 
each  title  I  and  Utle  II  direct  lender  of 
the  FCS.  The  System  is  ciurently  in  a 


'  Sections  1.1  and  4.19  of  the  Farm  Credit  Act  of 
1971,  as  amended. 
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;ound  financial  position  and  able  to 

)etter  focus  its  YBS  programs  as  a  part 
of  its  overall  loan  portfolio  management 
ind  its  risk  management  programs.  Each 
Board  of  Directors  should  identify  risk 
parameters  for  YBS  lending  that  are 
Appropriate  in  relation  to  the 

nstitution's  risk-bearing  capacity  and 

ts  YBS  program  objectives. 

.  Sound  YBS  Programs  and  Policies 

Each  direct  lender  association  is 
"equired  to  adopt  policies  that  establish 
programs  to  provide  credit  and  related 
Services  to  YBS  borrowers.^  Board 

Eolicies  should  defme  the  program's 
urpose  and  objectives,  operating 
arameters  for  management,  delegated 
and  retained  authorities  of  the  board, 
bxception  processes,  and  requirements 
for  reporting  to  the  association's  board. 

V.  Definitions 

To  better  reflect  the  current 
demographics  of  agricultural  producers, 
the  FCA  defines  a  young  farmer  as  35 
^ears  or  younger;  a  beginning  farmer  as 
laving  10  years  or  fewer  farming, 
lanching,  or  aquatic  experience;  and  a 
small  farmer  as  generating  less  than 
(250,000  in  annual  gross  agricultural  or 
aquatic  sales.  These  new  definitions  are 
affective  for  the  reports  filed  with  the 
^GA  as  of  December  31, 1998. 

Dated:  December  15, 1998. 
Floyd  Fithian, 

Secretary,  Farm  Credit  Administration  Board. 
(FR  Doc.  98-33670  Filed  12-18-98;  8:45  ami 

■UINQ  CODE  CTOS-et-P 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreeinent(8)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  EX]  offices  of  the 
Commission,  800  North  Capital  Street, 
NW.,  Room  962.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 
Agreement  No.:  207-011371-003. 
Title:  H.  Stinnes  Linien  GmbH. 
Parties: 

Hugo  Stinnes  Schiffahrt  GmbH 

DSR-Senator  Lines  GmbH 

H.  Stinnes  Linien  GmbH 
Synopsis:  The  proposed  modification 

would  change  the  name  of  the  joint 


service  agreement  from  the  DSR/ 
Stinnes  West  Indies  Service  to  H. 
Stinnes  Linen  GmbH;  change  the 
name  of  the  joint  service,  which  is 
also  a  party  to  the  agreement;  add  the 
Dominican  Republic  to  the 
Geographic  scope;  and  restate  the 
agreement. 

Agreement  No.:  232-011642. 

Thle:  East  Coast  United  States/East 
Coast  South  America  Vessel  Sharing 
Agreement. 

Parties: 
A.P.  MoUer-Maersk  Line 
Sea-Land  Service,  Inc. 
P&O  Nedlloyd,  Ltd. 
P&O  Nedlloyd.  B.V. 
Compania  Sud  Americana  de 

Vapores,  S.A. 
Euroatlantic  Container  Line  S.A. 
Braztrans  Transportes  Maritimos 

Limitada 
Alianca  Transportes  Maritimos,  S.A. 
Columbus  Line 

Synopsis:  The  proposed  agreement 
authorizes  the  parties  to  operate  and 
share  space  on  up  to  14  vessels  in  the 
trade,  with  no  vessel  having  a 
capacity  over  2,000  TEUs.  The  parties 
may  charter  vessels  to  and  from  each 
other  and  redeploy  vessels  in  the 
trade.  They  may  also  interchange 
containers  and  related  equipment, 
and  may  agree  between  tl^emselves 
and  wiUi  third  parties  for  the  use  of 
terminal  facilities  and  other  shoreside 
services  and  supplies.  The  parties 
have  requested  expedited  review. 

Dated:  December  15, 1998. 

By  order  of  the  Federal  Maritime 
Commission. 
Joseph  C  Polking, 
Secretary. 
(FR  Doc.  98-33686  Filed  12-18-98;  8:45  am] 

nUJNQ  CODE  (730-01 -M 
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FEDERAL  TRADE  COMMISSION 

[File  No.  9810153] 

Asociacion  de  Farmacias  Region  de 
Arecibo,  Inc.,  et  al.;'Analy8is  To  Aid 
Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  PubUc  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order— embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 


DATES:  Comments  must  be  received  on 
or  before  February  19, 1999. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  600  Pa.  Ave.,  N.W., 
Washington,  D.C.  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gary  H.  Schorr  or  Steven  J.  Osnowitz, 
FTC/s-3115  601  Pa.  Ave..  N.W., 
Washington,  D.C.  20580,  (202)  326-3063 
or  (202) 326-2746. 

SUPPLEMBfTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721, 15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34).  notice 
is  hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
field  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  December  14, 1998),  on 
the  World  Wide  Web,  at  "http:// 
www.ftc.gov/os/actions97.htm."  A 
paper  copy  can  be  obtained  from  the 
FTC  Public  Refierence  Room,  Room  H- 
130,  600  Pennsylvania  Avenue,  N.W., 
Washington.  D.C.  20580,  either  in 
person  or  by  caUing  (202)  326-3627. 
Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment  ^ 

The  Federal  Trade  commission 
(Commission)  has  accepted,  subject  to 
final  approval,  an  agreement  to  a 
proposed  consent  order  from  the 
Asociacion  de  Farmacias  Region  de 
Arecibo  ("AFRA")  and  Ricardo  Alvarez 
Class  ("Alvarez").  AFRA  is  an 
organization  of  approximately  125 
pharmacies  operating  in  northern  Puerto 
Rico  and  Alvarez,  a  pharmacy  owner  in 
Manati,  Puerto  Rico,  is  one  of  AFRA's 
officers.  The  agreement  settles  charges 
that  the  proposed  respondents  violated 
Section  5  of  the  Federal  Trade 
Commission  Act  by  fixing  the  terms  and 
conditions,  including  prices,  under 
which  AFRA's  members  would  contract 
with  a  third  party  payer  to  provide 
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services  to  indigents  under  Puerto 
Rico's  Health  Insurance  Act  of  1993  (the 
"Reform"),  and  by  threatening  to 
withhold  services  if  AFRA's  terms  were 
not  met. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

The  purpose  of  this  analysis  is  to 
facihtate  public  comment  on  the 
agreement.  The  analysis  is  not  intended 
to  constitute  an  official  interpretation  of 
either  the  proposed  complaint  or  the 
proposed  consent  order,  or  to  modify 
their  terms  in  any  way. 

The  proposed  consent  order  has  been 
entered  into  for  settlement  purposes 
only  and  does  not  constitute  an 
admission  by  either  of  the  proposed 
respondents  that  the  law  has  been 
violated  as  alleged  in  the  complaint. 

Summary  of  the  Complaint  Allegations 

The  Administracion  de  Seguros  de 
Salud  ("ASES"),  a  pubUc  corporation, 
implements  and  adrninisters  the 
Reform,  the  Puerto  Rico  government 
program  designed  to  provide  health  care 
to  the  indigent  and  certain  other 
residents  of  Puerto  Rico.  ASES  has 
divided  Puerto  Rico  into  regions, 
sohciting  bids  for  each  region  fit)m 
payers  to  organize  and  provide  services 
for  beneficiaries.  ASES  currently  selects 
one  payer  with  which  to  contract  per 
region.  That  payer  then  contracts  with 
providers,  including  hospitals, 
physicians,  pharmacies,  and  dentists. 
After  reviewing  bids  from  several 
payers,  ASES  selected  Triple-S  to 
administer  the  North  Region  of  the 
Reform  beginning  April  1, 1995.  The 
North  Region  consist  of  the 
municipahties  of:  Arecibo,  Barceloneta, 
Camuy.  Ciales,  Florida,  Hatillo,  Lares, 
Manati,  Morovis,  Quebradillas,  Utuado, 
and  Vega  Baja.  The  combined 
population  of  these  municipalities  is 
434,000,  of  whom  260,000  are 
beneficiaries  of  the  Reform. 

Respondent  AFRA,  whose  members 
are  located  in  the  North  Region  of  the 
Reform,  was  formed  on  November  22, 
1994,  as  a  vehicle  for  its  members  to 
jointly  negotiate  with  health  plans.  Each 
AFRA  member  agreed  that  AFRA  would 
serve  as  its  bargaining  agent. 
Respondent  Alvarez  served  as  AFRA's 
president  from  its  inception  until  March 
1997,  and  is  currently  its  treasurer. 
Alvarez  provided  the  leadership 


necessary  to  unite  otherwise  competing 
pharmacies,  and  directed  AFRA's  efforts 
to  set  prices  and  other  terms  for 
participation  in  the  Reform  by  its 
members. 

In  January  1995,  AFRA  began 
negotiating  on  behalf  of  its  members 
with  Triple-S.  Alvarez  served  as  AFRA's 
chief  spokesman  and  negotiator.  AFRA 
sought  to  increase  compensation  for  its 
members,  and  to  require  Triple-S  to 
contract  with  all  AFRA  members  who 
were  interested  in  providing  services. 
Alvarez  exhorted  AFRA's  members  to 
refuse  to  sign  contracts  with  Triple-S 
until  advised  to  do  so  by  AFRA.  "The 
refusal  by  AFRA  members  to  provide 
services  caused  Triple-S  to  raise  the  fees 
paid  to  AFRA  members,  so  that  they 
would  have  a  viable  network  of 
pharmacies  to  provide  services  under 
the  Reform. 

In  March  1996,  Triple-S  lowered  the 
fees  paid  to  AFRA  member  pharmacies. 
In  response,  AFRA,  under  Alvarez's 
leadership  and  guidance,  threatened  to 
withhold  its  members'  services  as  of 
June  10, 1996,  unless  Triple-S  rescinded 
its  fee  schedule  and  increased 
reimbursement  to  its  members. 
Thereafter,  Triple-S  acceded  to  AFRA's 
demands.  The  new  fee  schedule 
amounted  to  a  22%  increase  over  the 
March  1996 Tee  schedule. 

AFRA's  members  have  not  integrated 
their  practices  in  any  economically 
significant  way,  nor  have  they  created 
efficiencies  sufficient  to  justify  their  acts 
or  practices  described  above. 

The  complaint  alleges  that  the 
proposed  respondents,  by  fixing  the 
compensation  upon  which  pharmacies 
would  participate  in  the  Reform,  raised 
the  cost  of  pharmacy  goods  and  services 
to  be  furnished  to  the  beneficiaries  of 
the  Reform,  and  thereby  deprived  the 
Commonwealth  of  Puerto  Rico,  payers, 
and  consumers  of  the  benefits  of 
competition  among  pharmacies. 

The  Proposed  Consent  Order 

The  proposed  consent  order  would 
prohibit  the  proposed  respondents  from 
concertedly  1)  negotiating  on  behalf  of 
any  pharmacies  with  any  payer  or 
provider;  2)  refusing  to  deal,  boycotting, 
or  threatening  to  boycott  any  payer  or 
provider;  3)  determining  any  terms, 
conditions,  or  requirements  upon  which 
pharmacies  will  deal  with  any  payer  or 
provider,  including,  but  not  limited  to, 
terms  of  reimbursement;  or  4)  restricting 
the  ability  of  pharmacies  to  deal  with 
payers  individually  or  through  any 
arrangement  outside  of  AFRA. 

The  proposed  consent  order  would, 
however,  allow  either  of  the  proposed 
respondents  to  engage  in  conduct 
(including  collectively  determining 


reimbiwsement  and  other  terms  of 
contracts  with  payers)  that  is  reasonably 
necessary  to  operate  (a)  any  "qualified 
risk-sharing  joint  arrangement,"  or  (b) 
upon  prior  notice  to  the  Commission, 
any  "qualified  clinically  integrated  joint 
arrangement." 

For  the  purposes  of  the  order,  a 
"qualified  risk-sharing  joint 
arrangement"  must  satisfy  two 
conditions.  First,  participating 
pharmacies  must  share  substantial 
financial  risk.  The  order  lists  ways  in 
which  pharmacies  might  share  financial 
risk.  Second,  the  arrangement  must  be 
non-exclusive,  both  in  name  and  in  fact. 
The  order  does  not  permit  arrangements 
that  either  restrict  the  ability  of 
participating  pharmacies  to  contract 
outside  the  arrangement  (individually  or 
through  other  networks)  with  third- 
party  payers,  or  facilitate  refusals  to  deal 
outside  the  arrangement  by  participating 
pharmacies. 

For  the  purposes  of  the  order,  a 
"quaUfied  clinically  integrated  joint 
arrangement"  includes  arrangements  in 
which  the  pharmacies  undertake 
cooperative  activities  to  achieve 
efficiencies  in  the  delivery  of  clinical 
services,  without  necessarily  sharing 
substantial  financial  risk.  For  purposes 
of  the  order,  such  arrangements  are  ones 
in  which  the  participating  pharmacies 
have  a  high  degree  of  interdependence 
and  cooperation  through  their  use  of 
programs  to  evaluate  and  modify  their 
clinical  practice  patterns,  in  order  to 
control  costs  and  assure  the  quality  of 
pharmacy  services  provided  through  the 
arrangement.  As  with  risk-sharing 
arrangements,  the  arrangement  must  be 
non-exclusive.  Because  the  definition  of 
a  clinically  integrated  arrangement  is  by 
necessity  less  precise  than  that  of  a  risk 
sharing  arrangement,  the  order  imposes 
prior  notification  requirements.  Such 
prior  notification  will  allow  the 
Commission  to  evaluate  the  likely 
competitive  impact  of  a  specific 
proposed  arrangement  and  thereby  help 
guard  against  the  recurrence  of  acts  and 
practices  that  have  restrained 
competition  and  consumer  choice. 

The  proposed  order  would  permit 
respondent  Alvarez  to  negotiate  with 
any  payer  or  provider  on  behalf  of 
pharmacies  that  he  owns.  The  proposed 
order  would  also  permit  Alvarez  to 
negotiate  on  behalf  of  pharmacies  that 
he  operates  pursuant  to  a  contract, 
provided  that  he  submits  written  notice 
and  a  copy  of  the  contract  to  the 
Commission  within  ten  (10)  days  of 
entering  into  such  contract  and  refrains 
from  negotiations  with  any  payer  or 
provider  for  at  least  thirty  (30)  days  after 
providing  such  notice. 


Part  m  of  the  proposed  order  would 
require  the  AFRA  distribute  copies  of 
the  order  and  accompanying  complaint, 
as  well  as  certified  Spanish  translations, 
to  each  person  who,  at  any  time  since 
November  22, 1994,  has  been  an  officer, 
director,  manager,  employee,  or 
participating  pharmacy  in  AFRA,  and  to 
each  payer  or  provider,  who  at  any  time 
since  November  22, 1994,  has 
communicated  any  desire,  willingness, 
or  interest  in  contracting  for  pharmacy 
goods  and  services  with  AFRA 
members. 

Parts  rv  and  V  of  the  order  impose 
certain  reporting  requirements  in  order 
to  assist  the  Commission  in  monitoring 
compliance  with  the  order. 

The  proposed  consent  order  would 
terminate  20  years  after  the  date  it  is 
issued. 

By  direction  of  the  Commission. 
Donald  S.  Clark. 
Secretary. 
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FEDERAL  TRADE  COMMISSION 
[File  No.  9410047] 

Columbia  River  Pilots;  Analysis  To  Aid 
Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Action  proposed  consent 
agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  imfair  or 
deceptive  acts  or  practices  or  imfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  February  19, 1999. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary. 
Room  159,  600  Pa.  Ave.,  N.W., 
Washington,  D.C.  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
K.  Shane  Woods  or  Charles  A.  Harwood, 
Seattle  Regional  Office.  Federal  Trade 
Commission,  915  Second  Ave.,  Suite 
2896,  Seattle,  Washington  98174,  (206) 
220-6363. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721. 15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34).  notice 


is  hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  fi-om  the  FTC 
Home  Page  (for  December  14,  1998),  on 
the  Worid  Wide  Web.  at  "http:// 
www.ftc.gov/os/actions97.htm."  A 
paper  copy  can  be  obtained  from  the 
FTC  Public  Reference  Room.  Room  H- 
130,  600  Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20580,  either  in 
person  or  by  calling  (202)  326-3627. 
Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii). 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  a  proposed  consent  order  from 
Columbia  River  Pilots  ( "COLRIP"). 
COLRIP  is  an  association  of 
approximately  forty  marine  pilots 
Ucensed  by  the  State  of  Oregon  to 
provide  navigational  assistance  to 
vessels  on  the  Columbia  River.  COLRIP 
facilitates  the  provision  of  marine 
pilotage  by  its  members  by,  among  other 
things,  dispatching  marine  pilots  to 
incoming  and  outgoing  vessels  and - 
collecting  and  distributing  marine 
pilots'  fees. 

In  1989,  two  pilots  resigned  fit)m 
COLRIP  to  form  a  competing  pilotage 
group,  Lewis  &  Clark  Pilotage,  Inc. 
("L&C").  For  the  first  time  in  forty  years, 
there  was  competition  for  pilotage 
services  on  the  Columbia  River.  The 
benefits  from  this  competition  were 
immediate  and  significant.  L&C  made 
several  improvements  in  its  service  that 
reduced  costs  to  shippers. 

The  profitabiUty  of^shippers  depends 
on  the  speed  and  volume  of  shipments. 
Ships  cost  tens  of  thousands  of  dollars 
a  day  to  operate.  Shippers'  costs  are 
lower  the  less  time  ships  are  on  the  river 
and  the  more  product  ihey  ship.  Marine 
pilots  play  an  important  role  in  this 
effort,  because  they  influence  the  time  a 
vessel  is  on  the  river  and  how  much 
cargo  is  transported.  L&C  quickly 
improved  efficiency  on  the  Colimibia^ 
River  by  expanding  the  hours  pilots 
moved  vessels,  by  working  with 
shippers  to  get  a  maximiun  load  for  the 


time  of  sailing,  and  by  being  available 
to  move  vessels  twenty-four  hours  a 
day,  without  significant  advance  notice. 
The  results  were  dramatic.  For  example, 
at  Peavey  Grain  Company,  a  Con  Agra- 
owned  grain  elevator  that  is  among  the 
largest  on  the  West  Coast,  L&C's 
practices  improved  the  rate  at  which 
Peavey  funneled  grain  through  its 
elevators  by  more  than  10%,  resulting  in 
significant  cost  reductions  for  Peavey. 

L&C's  innovations  reverberated 
through  the  market.  COLRIP  improved 
its  services  in  response  to  L&C  by,  e.g., 
dispatching  pilots  more  quickly  and 
moving  longer  and  deeper  vessels  under 
a  broader  range  of  conditions  with  fewer 
tugs.  Before  L&C's  entry.  COLRIP 
offered  none  of  the  service  innovations 
that  L&C  provided  Peavey.  After  L&C's 
formation,  the  Oregon  legislature 
modified  Oregon's  pilotage  statute  to 
protect  competition  from  regulatory 
interference  in  marine  pilotage. 

Unfortunately,  the  benefits  of 
competition  were  short  lived.  COLRIP 
took  actions  to  eliminate  L&C  and  any 
future  competitors.  Soon  after  L&C's 
formation,  COLRIP  adopted  a  series  of 
penalties  for  its  remaining  members  so 
severe  that  no  other  COLRIP  pilot  was 
likely  to  leave  COLRIP  to  join  L&C  or  to 
form  a  new  company.  Any  COLRIP  pilot 
who  left  to  compete  with  COLRIP  woula 
forfeit  $200,000,  appreciation  in  stock  in 
a  corporation  owned  by  COLRIP 
members,  pension  benefits,  and  six 
months'  work  on  the  Columbia.  This 
last  penalty  would  not  only  cost  the 
marine  pilot  approximately  $70,000  in 
lost  revenues,  but  would  also  provide 
groimds  under  Oregon  law  for  requiring 
that  the  pilot  either  be  retrained  or  have 
his  license  revoked.  Because  COLRIP 
was  responsible  for  pilot  training,  this 
penalty  could  have  effectively  ended  a 
pilot's  career  on  the  Columbia  River. 

In  1991,  L&C  sued  COLRIP.  alleging 
that  COLRIP  instigated  a  series  of  acts 
to  eliminate  competition  and  preserve 
its  monopoly,  including  threatening 
shipping  agents  with  labor  disruptions 
should  Uiey  hire  L&C  for  work  outside 
Peavey.  See  Lewis  &■  Clark  Pilotage  Inc. 
V.  Columbia  River  Pilots,  No.  CV91-25 
(D.  Ore.  filed  January  8, 1991).  COLRIP 
and  L&C  settled  this  Ugation  on  terms 
that  allowed  L&C  to  survive,  but 
restricted  competition.  COLRIP  agreed 
to  let  L&C  serve  shippers  berthed  at 
Peavey,  but  L&C  could  not  provide 
pilotage  to  any  other  vessels.  L&C  could 
bid  on  business  at  new  docks,  but  it 
could  not  expand  by  more  than  a  single 
pilot,  which  limited  its  ability  to  serve 
new  business. 

In  addition,  as  part  of  *he  litigation 
settlement,  COLRIP  required  L&C  not  to 
enter  exclusive  dealing  contracts.  L&C's 
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exclusive  dealing  contract  with  Peavey 
had  fostered  L&C's  entry.  It  is  likely  that 
an  upstart  firm  such  as  L&C  could  be 
successful  only  if  it  could  enter 
exclusive  deals. 

Finally,  the  settlement  prohibited  L&C 
from  proposing  or  supporting  a  rate 
structure  that  did  not  have  the  essential 
features  of  the  current  rate  structure. 
This  provision  substantially  reduced 
competitionln  the  rate-setting  process. 
Rates  are  set  by  the  Board  after  soliciting 
proposals  from  shippers  and  pilot 
groups. 

The  settlement  permitted  L&C  to 
continue  to  compete,  although  at  a 
diminished  level.  The  penalties 
imposed  by  COLRIP  on  pilots  leaving  to 
compete  with  COLRIP  were  devastating 
to  competition.  Because  L&C  could  not 
recruit  new  pilots,  L&C  was  forced  to 
exit  the  market  when  its  founding 
members  retired. 

The  complaint  charges  that  COLRIP's 
penalties  on  pilots  leaving  to  compete 
and  its  settlement  with  L&C  violate 
Section  5  of  the  Federal  Trade 
Commission  Act,  as  amended,  15  U.S.C. 
§  45.  COLRIP's  penalties  on  pilots 
leaving  to  compete  with  COLRIP 
protected  COLRIP  from  additional 
competition.  Not  one  pilot  left  to 
compete  with  COLRIP,  either  by  joining 
L&C  or  by  forming  another  pilotable 
group,  after  COLRIP  adopted  these 
pendties.  Indeed,  no  pilot  has  left 
COLRIP  since  L&C's  founders  retired 
and  COLRIP  regained  its  monopoly. 
L&C's  pilotage  business  was  very 
profitable  and,  absent  COLRIP's 
draconian  penalties,  should  have 
attracted  competition.  In  addition, 
COLRIP's  settlement  with  L&C  all  but 
eliminated  the  ability  of  L&C  to  compete 
with  COLRIP  before  L&C  exited  the 
market.  The  settlement  substantially 
limited  L&C's  ability  to  offer  pilotage  to 
customers  other  than  Peavey  Grain 
Company  and  reduced  L&C's  abihty  to 
influence  rates  before  the  Oregon  Board 
of  Maritime  Pilots.  The  settlement 
provisions  and  the  penalties  on 
departing  pilots  were  not  justified  on 
efficiency  grounds. 

The  proposed  consent  order  would 
prohibit  COLRIP  from  penalizing 
marine  pilots  who  leave  to  compete 
with  COLRIP,  except  where  a  pilot 
either  has  been  a  member  of  COLRIP  for 
less  than  five  years  or  fails  to  give 
COLRIP  ninety  days'  notice  of  his 
intention  to  leave.  COLRIP  is  also 
required  to  notify  its  members  and  the 
local  shippers'  association  of  this 
prohibition. 

COLRIP's  ability  to  penalize  pilots 
who  leave  before  serving  five  years 
appears  imlikely  to  prevent  competition 
in  pilotage,  since  it  affects  only  25%  of 


COLRIP's  members.  Approximately 
75%  of  COLRIP's  marine  pilots  would 
immediately  be  free  to  leave  COLRIP 
without  a  penalty.  Moreover,  it  appears 
reasonable  for  COLRIP  to  demand  that 
pilots  remain  for  some  period  after 
COLRIP  has  trained  them.  Similarly,  the 
notice  requirement  appears  too  brief  to 
reduce  significantly  a  pilot's  incentive 
to  leave  and  would  afford  COLRIP  the 
opportunity  to  attend  to  internal  issues 
raised  by  a  departure,  such  as  pilot 
scheduling  changes  and  any  contractual 
pay-outs  required  by  a  departure. 

Should  competition  emerge,  the 
proposed  consent  order  also  would 
protect  that  competition  by  prohibiting 
COLRIP  from  entering  into  agreements 
similar  to  the  ones  vdth  L&C.  That  is, 
COLRIP  cannot  agree  with  a  competitor 
to  allocate  customers,  limit  a 
competitor's  size,  or  restrict  the ' 
competitor's  ability  to  enter  exclusive 
agreements  with  customers  or  to  submit 
rate  proposals  or  otherwise 
communicate  with  the  Oregon  Board  of 
Maritime  Pilots.  Finally,  COLRIP  cannot 
prevent  a  COLRIP  marine  pilot  from 
recommending  or  otherwise  supporting 
an  apphcant  for  a  pilot's  license  or  for 
training  to  obtain  one.  This  restriction 
on  COLRIP  should  encourage  more 
applicants  and  expand  the  mmiber  of 
available  pilots. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  receipt  of  conunents  from 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received, 
and  will  decide  whether  it  should 
withdraw  bom  the  agreement  or  make 
final  the  agreement's  proposed  order. 

The  purpose  of  this  analysis  is  to 
assist  public  conmient  on  the  proposed 
order.  It  is  not  intended  to  constitute  an 
official  interpretation  of  the  agreement 
containing  the  proposed  consent  order 
or  to  modify  in  any  way  its  terms. 

By  direction  of  the  Conunission. 
Donald  S.  Qark, 
Secretary. 

(PR  Doc.  98-33706  Filed  12-18-98;  8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

Federal  Supply  Service;  Solicitation  for 
a  Third  Party  Logistics  Provider  To 
Perform  Freight  Shipment 
Management  Services 

AGENCY:  Federal  Supply  Service,  GSA. 


ACTION:  Notice  of  Extension  to  comment 
period. 

SUMMARY:  GSA  published  for  comment 
in  the  Federal  Register  on  August  7, 
1998,  a  notice  advising  industry  of  a 
solicitation  for  Third  Party  Logistics 
Services  for  a  freight  shipment  test  pilot 
project  (63  FR  42402).  The  solicitation 
was  revised  to  address  issues  raised  by 
industry  as  well  as  to  incorporate  ideas 
generated  by  GSA's  research  and 
discussions.  GSA  issued  the  revised 
draft  solicitation  on  October  22, 1998, 
and  annoimced  it  in  the  Commerce 
Business  Daily  hut  not  in  the  Federal 
Register.  At  a  November  16, 1998, 
industry  briefing  on  the  revised  draft 
solicitation  GSA  officials  requested 
industry  comments  by  December  4, 
1998.  This  notice  advises  that  GSA  is 
extending  the  comment  period, 
announced  in  the  November  16, 1998 
industry  briefing  as  set  forth  below  in 
the  DATES  paragraph. 
DATES:  Please  submit  your  comments  by 
Friday,  January  8, 1999. 
ADDRESSES:  Mail  comments  to  Ms. 
Patricia  G.  Walker,  Contracting  Officer, 
Contract  Management  Division  (4FQ-P), 
GSA,  FSS,  401  W.  Peachtree  Street.  NW. 
Suite  2600.  Atlanta,  GA  30365-2550, 
Attn:  3PL  Solicitation. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Patricia  G.  Walker,  Contracting 
Officer,  in  writing  at  Contract 
Management  Division,  (4FQ-P).  GSA, 
FSS,  401  W.  Peachtree  Street,  NW,  Suite 
2600,  Atlanta,  GA  30365-2550,  Attn: 
3PL  Solicitation;  by  phone  at  404-331- 
3059;  or  by  e-mail  at 
patriciag.walkei^sa.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
draft  solicitation.  GSA  proposed  to 
change  a  variety  of  procedures  now 
used  under  its  transportation  program. 
Proposed  new  procedures  to  be 
performed  by  the  contractor  include: 

(a)  Using  commercial  forms  and/or 
electronic  commerce  for  shipment 
processing  and  invoicing; 

(b)  Pre-screening  carriers  for 
participation  in  GSA's  freight  program: 

(c)  Selecting  carriers  based  on  the 
greatest  value  advantage  to  the 
Government; 

(d)  Attaining  cost  efficiencies  through 
use  of  multiple  procurement  strategies; 

(e)  Managmg  freight  shipments  fit>m 
receipt  of  shipment  data  through 
delivery; 

(f)  Tracking/tracing  shipments  and  - 
providing  access  to  tracking/tracing 
information  via  the  Internet  so  GSA 
customers  can  monitor  shipment  status; 

(g)  Managing  loss  and  damage  claims 
from  receipt  of  loss/damage  reports  to 
filing,  tracking,  monitoring,  and  settling 
claims;  and 
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(h)  Paying  carriers  for  provided 
transportation  services  through  use  of  a 
Government  charge  card. 

Dated:  December  14. 1998. 
Allan  J.  Zaic, 

Assistant  Commissioner,  Office  of 
Transportation  and  Property  Management. 
[FR  Doc.  98-33687  Filed  12-18-98;  8:45  am) 

BILUNG  CODE  6820-24-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98E-0478] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Requip 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for  Requip 
and  is  publishing  this  notice  of  that 
determination  as  required  by  law.  FDA 
has  made  the  determination  because  of 
the  submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  ].  Malkin,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-6620. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 


effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Althou^  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  Requip 
(ropinirole).  Requip  is  indicated  for  the 
treatment  of  the  signs  and  symptoms  of 
idiopathic  Parkinson's  disease. 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  Office  received  a  patent 
term  restoration  application  for  Requip 
(U.S.  Patent  No.  4,452,808)  from 
SmithKline  Beecham  Corp.,  and  the 
Patent  and  Trademark  Office  requested 
FDA's  assistance  in  determining  this 
patent's  eligibility  for  patent  term 
restoration.  In  a  letter  dated  September 
9, 1998,  FDA  advised  the  Patent  and 
Trademark  Office  that  this  human  drug 
product  had  undergone  a  regulatory 
review  period  and  that  the  approval  of 
Requip  represented  the  first  permitted 
commercial  marketing  or  use  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product's  regulatory 
review  period. 

FDA  nas  determified  that  the 
applicable  regulatory  review  period  for 
Requip  is  3,356  days.  Of  this  time,  2,729 
days  occurred  during  the  testing  phase 
of  the  regulatory  review  period,  while 
627  days  occurred  during  the  approval 
phase.  These  periods  of  time  were 
derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
355)  became  effective:  July  14, 1988. 
The  applicant  claims  July  10, 1988,  as 
the  date  the  investigational  new  drug 
application  (IND)  became  effective. 
However,  FDA  records  indicate  that  the 
IND  effective  date  was  July  14, 1988, 
which  was  30  days  after  FDA  receipt  of 
the  IND. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section  505 
of  the  act:  January  2, 1996.  FDA  has 
verified  the  applicant's  claim  that  the 
new  drug  application  (NDA)  for  Requip 
(NDA  20-658)  was  initially  submitted 
on  January  2, 1996. 


3.  The  date  the  application  was 
approved:  September  19. 1997.  FDA  has 
verified  the  applicant's  claim  that  NDA 
20-658  was  approved  on  September  19, 
1997. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  1,826  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of- 
the  dates  as  published  is  incorrect  may, 
on  or  before  February  19, 1999,  submit 
to  the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore 
any  interested  person  may  petition  FDA, 
on  or  before  June  21, 1999,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41^2, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  December  4. 1998. 
Thomas  J.  McGinnis, 

Deputy  Associate  Commissioner  for  Health 

Affairs. 

IFR  Doc.  98-33639  Filed  12-18-98;  8:45  ami 

BILUNG  CODE  4iaO-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  98E-0788] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Sucralose 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
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the  regulatory  review  period  for 
Sucralose  and  is  publishing  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  food  additive. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852. 

FOn  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-827-6620. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  food  additives, 
the  testing  phase  begins  when  a  major 
health  or  environmental  effects  test 
involving  the  food  additive  begins  and 
runs  until  the  approval  phase  begins. 
The  approval  phase  starts  with  the 
initial  submission  of  a  petition 
requesting  the  issuance  of  a  regulation 
for  use  of  the  food  additive  and 
continues  imtil  FDA  grants  permission 
to  market  the  food  additive  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amoimt  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  ffor  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  food  additive  will  include  all  of  the 
testing  phase  and  approval  phase  as 
specified  in  35  U.S.C.  156(g)(2)(B). 

FDA  recently  approved  for  marketing 
the  food  additive  Sucralose  (sucralose). 
Sucralose  is  used  as  a  nonnutritive 
sweetener  in  food  where  standards  of 
identity  do  not  preclude  such  use. 
Subsequent  to  this  approval,  the  Patent 


and  Trademark  Office  received  a  patent 
term  restoration  application  for 
Sucralose  (U.S.  Patent  No.  4,435,440) 
&t)m  Tate  &  Lyle  PLC,  and  the  Patent 
and  Trademark  Office  requested  FDA's 
assistance  in  determining  this  patent's 
eUgibiUty  for  patent  term  restoration.  In 
a  letter  dated  October  7, 1998.  FDA 
advised  the  Patent  and  Trademark 
Office  that  this  food  additive  had 
imdergone  a  regulatory  review  period 
and  that  the  approval  of  Sucralose 
represented  the  first  permitted 
commercial  marketing  or  use  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product's  regulatory 
review  period. 

FDA  nas  determined  that  the 
applicable  regulatory  review  period  for 
Sucralose  is  5,332  days.  Of  this  time, 
1,260  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  4,072  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  fi'om  the  following  dates: 

1.  The  date  a  major  health  or 
environmental  effects  test  ("test") 
involving  this  food  additive  additive 
product  was  begun:  August  30,  1983. 
FDA  has  verified  the  applicant's  claim 
that  the  test  was  begun  on  August  30, 
1983. 

2.  The  date  the  petition  requesting  the 
issuance  of  a  regulation  for  use  of  the 
additive  ('  'petition  ")  was  initially 
submitted  with  respect  to  the  food 
additive  additive  product  under  section 
409  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  348):  February 
9, 1987.  FDA  has  verified  the 
applicant's  claim  that  the  petition  was 
initially  submitted  on  February  9,  1987. 

3.  The  date  the  petition  became 
effective:  April  3, 1998.  FDA  has 
verified  the  applicant's  claim  that  the 
regulation  for  the  additive  became 
effective  on  April  3, 1998. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximiun 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  730  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may. 
on  or  before  February  19, 1999,  submit 
to  the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA. 
on  or  before  June  21. 1999.  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 


period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1.  98th  Cong..  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  niunber  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  December  4. 1998. 

Thomas  J.  McGinnis, 

Deputy  Associate  Commissioner  for  Health 
Affairs. 

(PR  Doc.  98-33638  Filed  12-18-98;  8:45  am) 

BILLING  CODE  41tO-01-F 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  and  Threatened  Species 
Penmit  Applications 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  receipt  of  applications. 

The  following  applicants  have 
applied  for  permits  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  section 
10(c)  of  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C.  1531.  et 
seq.). 

Permit  Numbers  TE006010  and 
TE006012 

Applicant:  Dr.  Steven  J.  Taylor,  Center 
for  Biodiversity,  IlUnois  Natural  History 
Survey.  Champaign.  Illinois. 

The  applicant  requests  two  permits  to 
take  (collect)  endangered  Illinois  Cave 
Amphipod  (Gammarus  acherondytes)  in 
Monroe  and  St.  Clair  Counties.  Illinois. 
Research  is  proposed  for  scientific 
purposes  to  determine  environmental 
threats  to  extant  amphipod  populations 
and  to  determine  components  of 
distribution  of  the  species.  Activities  are 
proposed  for  the  purpose  of  siuvival 
and  enhancement  of  the  species  in  the 
wild. 

Permit  Number  TE006007 

Applicant:  Dr.  Julian  Lewis, 
Clarksville,  Indiana. 

The  applicant  requests  a  permit  to 
take  (collect)  endangered  Illinois  Cave 
Amphipod  [Gammarus  acherondytes]  in 
Monroe  and  St.  Clair  Counties,  Illinois, 
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n  conjunction  with  a  survey  of  cave 
auna.  Survey  data  will  contribute  to 
knowledge  of  the  distribution  and 
abundance  of  the  species  in  the  wild. 
jfVctivities  are  proposed  for  the  survival 
and  enhancement  of  the  species  in  the 
ivild. 

Written  data  or  comments  should  be 
ubmitted  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  Ecological 
iServices  Operations,  1  Federal  Cirive, 
Fort  Snelling,  Minnesota  55111-4056, 
md  must  be  received  within  30  days  of 
lie  date  of  this  pubUcation. 

Documents  and  other  information 
submitted  with  this  application  are 
available  for  review  by  any  party  who 
nibmits  a  written  request  for  a  copy  of 
such  dociunents  to  the  follovnng  office 
Within  30  days  of  the  date  of  publication 
3f  this  notice:  U.S.  Fish  and  Wildlife 
Service,  Ecological  Services  Operations, 
I  Federal  Drive,  Fort  Snelling, 
Vlinnesota  55111-4056.  Telephone: 
612)  713-5343;  FAX:  (612)  713-5292. 

Dated:  December  14, 1998. 
Lynn  M.  Lewis, 

Acting  Program  Assistant  Regional  Director, 

Ecological  Services,  Region  3,  Fort  Snelling, 

)4innesota. 

FR  Doc.  98-33681  Filed  12-18-98;  8:45  ami 

BtLUNO  CODE  4310-66-P 


)EPARTMENT  OF  THE  INTERIOR 

Hsh  and  Wildlife  Service 

Notice  of  Availat>iiity  of  the  Draft 
Comprehensive  Conservation  Plan  and 
Environmental  Assessment  for  the 
Alameda  National  Wildlife  Refuge  and 
Notice  of  Public  Meeting  to  Seek 
Comments 

iAQENCY:  Fish  and  Wildlife  Service, 

Interior. 

jACnON:  Notice  of  Availability  and 

Notice  of  Public  Meeting. 

SUMMARY:  This  notice  advises  agencies 
and  the  public  that  the  draft 
(Comprehensive  Conservation  Plan 
(Plan)  and  Environmental  Assessment 
(Assessment)  for  the  proposed  Alameda 
National  Wildlife  Refuge  are  available 
for  public  review  and  comment.  This 
notice  also  advises  that  an  open  house 
meeting  will  be  held  to  solicit  public 
comments  on  the  draft  Plan  and 
Assessment. 

The  purpose  of  the  Comprehensive 
Management  Plan  is  to  guide  Refuge 
management  decisions  and  to  identify 
strategies  to  meet  the  goals  and 
objectives  of  the  Alameda  Refuge  and 
National  Wildlife  Refuge  System.  The 
Comprehensive  Conservation  Plan 
addresses  resources  protection. 


management,  emd  restoration;  research 
and  monitoring;  education  and 
interpretation;  public  involvement,  use, 
and  access;  facilities  development;  and 
compatibility  of  uses  with  the  purpose 
of  the  refuge. 

The  Environmental  Assessment 
evaluates  the  alternatives  and  analyzes 
the  environmental  effects  of  establishing 
the  Alameda  Refuge  and  of 
implementing  the  Comprehensive 
Conservation  Plan.  The  four  alternatives 
evaluated  in  the  Environmental 
Assessment  provide  different  levels  of 
wildlife  management  and  public  use 
opportiuiities.  The  Enviromnental 
Assessment  will  be  used  to  determine 
whether  the  implementation  of  the 
selected  alternative  would  have  a 
significant  impact  upon  the  quality  of 
the  human  environment. 
DATES:  The  agency  must  receive  written 
comments  on  the  Plan  and  Assessment 
on  or  before  February  16, 1999.  The 
agency  will  hold  an  open  house  meeting 
on  January  14, 1999, 6:30  p.m.  to  9:00 
p.m.  in  Alameda,  California. 
ADDRESSES:  Address  written  comments 
to  Charles  Houghten,  Division  of  Refuge 
Planning  (ARW-RPL),  U.S.  Fish  and 
Wildlife  Service,  911  NE  11th  Avenue, 
Portland,  OR  97232-4181.  The  public 
open  house  will  be  held  at  the  Alameda 
High  School  Cafeteria,  2200  Central 
Avenue  between  Walnut  and  Oak 
Streets  in  Alameda,  California. 

See  the  Supplementary  Information 
Section  for  the  electronic  access  and 
tiling  address. 
SUPPLEMEHTARY  INFORMATION: 

Availability  of  Documents 

Individuals  who  want  copies  of  the 
draft  Comprehensive  Conservation  Plan 
for  the  Alameda  National  Wildlife 
Refuge  and  associated  Environmental 
Assessment  should  immediately  contact 
the  Division  of  Refuge  Planning  at  the 
above  referenced  address  or  call  800- 
662-8933.  These  documents  are  also 
available  at  www.rl.fws.gov/planning/ 
plnhome.html/. 

Background  Information 

The  draft  Comprehensive 
Management  Plan  presents  an  overview 
of  the  Service's  proposed  management 
approaches  to  wildlife  and  habitats, 
public  uses  and  wildlife-dependent 
recreation  activities,  and  facilities.  This 
plan  corresponds  to  Alternative  C,  the 
preferred  alternative,  in  the  draft 
Environmental  Assessment.  The 
proposed  management  actions  only 
apply  to  lands  and  waters  within  the 
National  Wildlife  Refuge  System. 

The  proposed  Refuge  would  be 
managed  for  the  conservation  and 


management  of  native  species  of 
wildlife  and  fish  and  their  habitats. 
Wildhfe  s{)ecies  identified  as 
endangered  or  threatened  will  receive 
management  priority,  with  a  special 
emphasis  on  stewardship  of  the 
California  least  tern  nesting  colony. 
Management  actions,  including 
expanding  the  colony,  would  be  taken 
to  assiire  that  the  Alameda  least  tern 
colony  continues  to  be  one  of  the  most 
successful  breeding  sites  in  California. 
Habitat  management  will  emphasize 
keeping  most  of  the  ciurently 
imvegetated  areas  free  of  vegetation  to 
deter  predators,  removing  exotic  species 
of  plants,  and  restoring  wetland  habitat. 
Predators  of  least  terns  will  be  managed 
by  an  integrated  program  of  preventative 
and  selective  humane  control  methods. 

Four  alternatives  for  management  of 
wildlife  and  habitat  are  analyzed  in  the 
draft  Environmental  Assessment.  All 
alternatives  except  the  no-action 
alternative  would  establish  a  national 
wildlife  refuge  of  the  same  size  but 
would  differ  in  the  type  of  management. 
Alternative  A — ^No  Action,  Alternative 
B — Establish  a  national  wildlife  refuge 
with  a  minimum  level  of  management. 
Alternative  C — ^Establish  a  national 
wildlife  refuge  and  optimize  Wildlife 
Management  and  Wildlife-Dependent 
Public  Uses  (Preferred  Alternative),  and 
Alternative  D — Establish  a  national 
wildlife  refuge  and  maximize  public  use 
with  moderate  wildlife  management. 

The  environmental  review  of  the 
Comprehensive  Conservation  Plan  and 
associated  Environmental  Assessment 
will  be  conducted  in  accordance  with 
the  National  Environmental  Policy  Act 
of  1969.  as  amended  (42  U.S.C.  4321  et 
seq.),  NEPA  regulations  (40  CFR  1500- 
1508),  National  Wildlife  Refuge  System 
Administration  Act  of  1966  as  amended 
by  the  National  Wildlife  Refuge  System 
Improvement  Act  of  1997  (16  U.S.  C. 
668dd  et  seq.),  other  appropriate  Federal 
laws  and  regulations,  and  Service 
policies  and  procedures  for  compliance 
with  those  regulations. 

Electronic  Access  and  Filing  Address 

You  may  submit  comments  by 
sending  electronic  mail  (e-mail)  to 

rlplanning guest@fws.gov  (with 

"Alameda  NWR"  typed  in  the  subject 
line).  If  comments  are  an  attached  file, 
submit  as  an  ASCII  file,  avoiding  the  use 
of  special  characters  and  any  form  of 
encryption. 

Dated:  December  14. 1998. 
Nfichael  J.  Spear, 

Manager.  California/Nevada  Operations, 
Sacramento,  California. 
(FR  Doc.  98-33698  Filed  12-18-98.  8:45  am] 
BHJJNOCOOE  4310-66-P 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Infonnation  Collection  Sutmiltted  to 
the  Office  of  Management  and  Budget 
for  Review  under  ttie  Paperwork 
Reduction  Act 

agency:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice  of  Reinstatement. 

SUMMARY:  This  notice  announces  that 
the  Bureau  of  Indian  Affairs  (BIA)  has 
submitted  the  proposed  information 
collection  request  for  the  Application 
for  Assistance/Services  under  the 
Financial  Assistance  and  Social 
Services  Program,  OMB  NO.  1076-0017 
for  reinstatement  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.]. 
On  June  5, 1998,  the  BLA  pubUshed  a 
Notice  in  the  Federal  Register  (Volume  - 
63.  No.  108.  page  30771)  requesting 
comments  on  the  proposed  information 
collection.  One  pubUc  comment  was 
received  during  the  60  day  comment 
period.  The  respondent  recommended 
that  the  application  form  be  divided 
into  two  separate  forms,  enlarging  the 
print,  and  that  Self-Govem%nce  Tribes 
be  provided  flexibility  to  develop  their 
own  forms.  In  response  to  the 
suggestions,  the  BIA  stated  that  prior  to 
1992,  there  were  two  separate 
application  forms.  Based  on  the 
recommendations  of  a  majority  of  tribes 
for  brevity  and  ease  of  application,  the 
forms  were  combined.  The  print  is  small 
because  of  the  volume  of  infonnation 
requested,  but  has  been  determined 
readable  by  users  and  caseworkers  alike. 
Therefore,  one  comment  was  not 
sufficient  to  change  the  format.  In 
response  to  the  recommendation  that 
the  Self-Governance  Tribes  not  be 
required  to  use  the  form,  the  BIA  agrees 
that  there  is  no  statutory  requirement  for 
the  Self-Governance  Tribes  to  use  the 
form.  However,  if  the  Tribes  choose  a 
different  form,  it  should  collect 
comparable  data  so  that  the  information 
can  be  used  for  reporting  and  budget 
preparation  purposes. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  collection  of  information 
may  be  obtained  by  contacting  Larry 
Blair,  Office  of  Tribal  Services.  Bureau 
of  bidian  Affairs,  Department  of  the 
Interior,  1849  C  Street  NW.  MS-4603- 
MIB,  Washington,  D.C.  20240. 
Telephone:  (202)  208-2479. 

DATES:  OMB  is  required  to  respond  to 
this  request  within  60  days  after 
pubUcation  of  this  notice  in  the  Federal 
Register,  but  may  respond  after  30  days; 
therefore,  your  comments  should  be 


submitted  to  OMB  by  January  20. 1999 
(to  assiu«  maximiun  consideration). 
ADDRESSES:  Your  comments  and 
suggestions  on  the  requirements  should 
be  made  directly  to  the  attention  of: 
Desk  Officer  for  the  Department  of  the 
Interior,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  10102, 
725  17th  Street,  NW,  Washington,  D.C. 
20503.  Telephone:  (202)  208-3667. 
Please  provide  a  copy  to  Mr.  Larry  Blair, 
Office  of  Tribal  Services,  Bureau  of 
Indian  Affairs,  Department  of  the 
Interior,  1849  C  Street  NW,  MS-4603- 
MIB,  Washington,  D.C.  20240. 
Telephone:  (202)  208-2479. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  information  collection  is  in 
compUance  with  25  CFR  Part  20.  for  the 
purpose  of  applying  for  annual  welfare 
assistance  fuiids  which  includes  general 
assistance,  child  welfare  assistance,  and 
miscellaneous  assistance  to  determine 
eligibility  for  services  and  funding.  In 
addition,  the  BLA  uses  this  data  to 
measure  program  performance  and  for 
gathering  data  to  prepare  the  annual 
program  budget  justification. 

n.  Request  for  Comments 

We  specifically  request  your 
comments  be  submitted  to  OMB  at  the 
address  provided  above  with  a  copy  to 
the  BIA  within  30  days  concerning  the 
following: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the  BIA, 
including  whether  the  information  will 
have  practical  utility; 

2.  The  acciu-acy  of  the  BIA's  estimate 
of  the  burden  of  the  information 
collection,  including  the  validity  of  the 
methodology  and  assumptions  used; 

3.  The  quality,  utility  and  clarity  of 
the  information  to  be  collected;  and, 

4.  How  to  minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical  or  other  forms  of 
information  technology. 

m.  Data 

Title  of  the  Collection  of  Information: 
Department  of  the  Interior,  Bureau  of 
Indian  Affairs,  Application  for  Financial 
Assistance  and  Social  Services  I*rogram. 

OMB  Number:  1076-0017. 

Affected  Entities:  Members  of  Indian 
tribes  and  their  members  who  are  living 
on  a  reservation  or  near-reservation. 

Frequency  of  Response:  Annual. 

Estimated  Number  of  Annual 
Responses:  200.000  applicants. 


Estimated  Time  per  Application:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  50,000  hours. 

Dated:  December  7, 1998. 
Kevin  Cover. 

Assistant  Secretary— Indian  Affairs. 
[PR  Doc.  98-33666  Filed  12-18-98;  8:45  am] 
BILUNQ  CODE  4310-02-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Distribution  of  Fiscal  Year  1999 
Welfare  Assistance  Funds 

agency:  Bureau  of  Indian  Afiiairs, 

Interior. 

ACTION:  Notice  of  method  of  distribution 

of  Fiscal  Year  (FY)  1999  Welfare 

Assistance  Fimds  within  Part  20 — 

Financial  Assistance  and  Social 

Services  Program. 

SUMMARY:  The  purpose  of  this 
aimoimcement  is  to  issue  the  Bureau  of 
Indian  Affairs  (Bureau)  administrative 
procedures  for  distribution  of  Welfare 
Assistance  Funds  (funds  utilized  within 
25  CFR  20).  These  administrative 
procediues  are  designed  to  provide 
Bureau  personnel  and  tribal  contractors/ 
compactors  with  assistance  in  carrying 
out  their  responsibilities  when 
distributing  welfare  assistance  funds. 
These  procedures  are  not  regulations 
estabUshing  program  requirements. 
DATES:  The  Mid- Year  Analysis  of  Funds 
Reports  are  due  on  April  30, 1999.  For 
Bureau  and  tribal  programs  on  fiscal 
year  systems,  this  report  will  include 
actual  expenditures  and  caseload  for  6 
months  and  projections  for  the 
remaining  6  months.  Those  tribal 
programs  on  calendar  year  systems  will 
include  actual  expenditures  and 
caseload  for  3  months  and  projections 
for  the  remaining  9  months.  Area  offices 
will  notify  Bureau  Agencies  and  tribes 
of  due  dates  and  locations  for 
transmission  of  these  reports.  In 
addition,  the  Office  of  Self-Governance 
will  notify  tribes  of  due  dates  and 
locations  for  transmission  of  these 
reports. 

ADDRESSES:  Department  of  the  biterior. 
Bureau  of  Indian  Affairs.  Office  of  Self- 
Governance.  1849  C  Street,  NW,  MS- 
2548-MIB.  Washington.  D.C.  20240. 
Telephone:  (202)  219-^240.  Department 
of  the  Interior,  Bureau  of  Indian  Affairs, 
Office  of  Tribal  Services,  Division  of 
Social  Services.  1849  C  Street,  NW,  MS- 
4603-MIB,  Washington,  D.C.  20240. 
Telephone:  (202)  208-2479. 
SUPPLEMENTARY  INFORMATION:  A  total  of 
$94,010,000  is  available  to  meet  welfare 
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( )  sistance  requirements  (general 
assistance,  TWEP,  child  welfare 
assistance,  and  miscellaneous 
assistance)  during  FY  1999. 

Method  of  Distribution 

1 1  There  will  be  two  distributions  of 
Welfare  assistance  funds  in  FY  1999. 
The  first  distribution  will  be  an  amount 
e^ual  to  75  percent  of  projected 
expenditures  for  FY  1998  minus  prior 
year  unliquidated  balances.  The  second 
«hd  final  distribution  of  welfare 
^sistance  will  be  made  on  or  about  June 
1^  1999.  This  distribution  will  be  based 

3)on  submission  and  analysis  of  the 
id- Year  Analysis  of  Funds  Report  for 
1  Bureau  operated  programs  and  tribal 
contractors/compactors.  If  the 
nationwide  Mid- Year  Analysis  of  Funds 
Heport  indicates  that  the  undistributed 
balance  will  not  be  sufficient  to  cover 
the  entire  need  for  welfare  assistance, 
this  amoimt  will  be  distributed  pro  rata,  * 
$0  that  all  programs  (Bureau,  contractors 
atid  compactors),  will  receive  the  same 
p  ercentage  level  of  funds. 

Area  offices  are  responsible  for 
:  jllecting  data  and  providing  technical 
iBsistance  to  all  non-compact  tribes 
Pub.  L.  93-638  contract  and  Pub.  L. 
li02-477  grant]  and  agencies  on 
completion  of  the  Mid- Year  Analysis  of 
^unds  Report.  Self-Governance  tribes 
k^U  submit  their  reports  through  the 
Office  of  Self-Governance  in 
^il^ashington,  D.C.  The  area  offices  will 
c»llect  these  reports  from  all  Bureau 

affices  and  tribes  operating  programs 
rithin  their  jurisdiction  with  the 
ieocception  of  the  Self-Governance  tribes. 
The  area  offices  will  consolidate  the 
nata  including  the  expenditures  and 
oases  into  one  report  for  the  entire  area. 
Those  locations  which  do  not  submit 
ireports  will  not  receive  any  additional 
Binds.  The  area  offices  and  the  Office  of 
!3elf-Govemance  will  submit  their 
idonsolidated  reports  with  all  individual 
It^be  and  agency  reports  to  the  Office  of 
Tribal  Services  by  May  15, 1999.  Area 
offices  and  the  Office  of  Self- 

ivemance  should  also  provide  a  short 
itive  explaining  significant  changes 
caseload  and  expenditures  or  other 

stances  affecting  program 

ration.  An  example  woiUd  be  action 

a  State  resulting  in  termination  of 

.dian  clients  formerly  served  by  the 

itate  Temporary  Assistance  For  Needy 

E lies  program. 
)d:  December  11, 1998. 
Govsr, 
Assistant  Secretary— Indian  Affairs. 
PR  Doc.  98-33665  Filed  12-18-98;  8:45  am] 
I  aXMQ  OOOE  491»42-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AZ-070-0»-7122-00-6fr-d6,  SRP-09-01] 

Closure  of  Public  Lands;  Arizona 

agency:  Bureau  of  Land  Management, 

DOI. 

ACTION:  Temporary  Closure  of  Selected 

Public  Lands  in  La  Paz  Coimty,  Arizona, 

during  the  operation  of  the  1999 

Whiplash  Parker  400K  (kilometer) 

Desert  Race. 

SUMMARY:  The  Lake  Havasu  Field  Office 

Manager  announces  the  temporary 

closure  of  selected  public  lands  under 

its  administration  in  La  Paz  County, 

Arizona.  This  action  is  being  taken  to 

help  ensure  public  safety  and  prevent 

uimecessary  environmental  degradation 

during  the  official  permitted  running  of 

the  1999  Whiplash  Parker  400K  Desert 

Race. 

DATES:  January  8, 1999,  through  January 

10. 1999. 

SUPPLEMENTARY  INFORMATION:  Specific 

restrictions  and  closure  periods  are  as 

follows:. 

Designated^Course 

1 .  The  portion  of  the  race  course 
comprised  of  BLM  lands,  roads  and 
ways  located  2  miles  either  side  of: 

(a)  Shea  Road  from  the  eastern 
boundary  of  the  Colorado  River  Indian 
Tribes  Reservation  to  the  unction  with 
Swansea  Road  and  2  miles  either  side  of 
Swansea  Road  &t>m  its  junction  with 
Shea  Road  to  the  eastern  bank  of  the 
Central  Arizona  Project  Canal. 

(b)  Swansea  Road  from  its  junction 
with  Shea  Road  to  the  Four  Comers 
intersection. 

(c)  The  impaved  road  that  runs  from 
"Midway",  north  to  Mineral  Wash  and 
then  west  to  the  CAP  Canal  is  closed  to 
public  use  from  6:00  a.m.  Friday 
morning,  January  8, 1999,  to  6:00  p.m. 
Sunday,  January  10, 1999. 

2.  The  entire  designated  race  course  is 
closed  to  all  vehicles  except  authorized 
and  emergency  vehicles. 

3.  Vehicle  parking  or  stopping  in 
areas  affected  by  the  closure  is 
prohibited  except  in  the  designated 
spectator  areas.  Emergency  parking  for 
brief  periods  of  time  is  permitted  on 
roads  open  for  public  use. 

4.  Spectator  viewing  (on  public  land) 
is  limited  to  the  designated  spectator 
areas  located  South  and  North  of  Shea 
Road,  as  signed,  app.  7  miles  east  of 
Parker,  Arizona. 

5.  The  following  regulations  will  be  in 
effect  for  the  duration  of  the  closure: 
Unless  otherwise  authorized,  no  person 
shall: 


a.  Camp  in  any  area  outside  of  the 
designated  spectator  areas. 

b.  Enter  any  portion  of  the  race  course 
or  any  wash  located  within  the  race 
course,  including  all  portions  of 
Osborne  Wash. 

c.  Spectate  or  otherwise  be  located 
outside  of  the  designated  spectator 
areas. 

d.  Cut  or  collect  firewood  of  any  kind, 
including  dead  and  down  wood  or  other 
vegetative  material. 

e.  Firearms  must  be  imloaded  and 
cased,  and  are  not  to  be  used  during  the 
closure. 

f.  Fireworks  are  prohibited. 

g.  Operate  any  vehicle  (other  than 
registered  event  vehicles),  including  an 
off-highway  vehicle  (OHV),  which  is  not 
legally  registered  for  street  and  highway 
operation,  including  operation  of  such  a 
vehicle  in  spectator  viewing  areas,  along 
the  race  course,  and  in  designated  pit 
areas. 

j.  Park  any  vehiclie  in  violation  of 
posted  restrictions,  or  in  such  a  manner 
as  to  obstruct  or  impede  normal  or 
emergency  traffic  movement  or  the 
parking  of  other  vehicles,  create  a  safety 
hazard,  or  endanger  any  person, 
property  or  feature.  Vehicles  so  parked 
are  subject  to  citation,  removal  and 
impoundment  at  the  owner's  ex{}ense. 

k.  Take  any  vehicle  through,  around 
or  beyond  a  restrictive  sign, 
recognizable  barricade,  fence  or  traffic 
omtrol  barrier. 

1.  Fail  to  keep  their  site  free  of  trash 
and  litter  during  the  period  of 
occupancy  or  fedl  to  remove  ail  personal 
equipment,  trash,  and  litter  upon 
departure. 

m.  Violate  quiet  hours  by  causing  an 
unreasonable  noise  as  determined  by 
the  authorized  officer  between  the  houre 
of  10  p.m.  and  6  a.m  Mountain  Standard 
Time. 

n.  Allow  any  pet  or  other  animal  in 
their  care  to  be  imrestrained  at  any  time. 
Signs  and  maps  directing  the  public  to 
the  designated  spectator  areas  will  be 
provided  by  the  Bureau  of  Land 
Management  and/or  the  event  sponsor. 
The  above  restrictions  do  not  apply  to 
emergency  vehicles  and  vehicles  owned 
by  the  United  States,  the  State  of 
Arizona  or  to  La  Paz  County,  Vehicles 
under  permit  for  operation  by  event 
participants  must  follow  the  race  permit 
stipulations.  Operators  of  permitted 
vehicles  shall  maintain  a  maximum 
speed  limit  of  35  mph  on  all  La  Paz 
County  and  BLM  roads  and  ways. 
Authority  for  closure  of  public  land  is 
found  in  43  CFR  8340,  Subpart  8341;  43 
CFR  8360,  Subpart  8364.1,  and  43  CFR 
8372.  Persons  who  violate  this  closure 
order  are  subject  to  arrest  and,  upon 
conviction,  may  be  fined  not  more  than 
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$100,000  and/or  imprisoned  for  not 
more  than  12  months. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bryan  Pittman.  District  Law 
Enforcement  Ranger,  or  Myron  McCoy, 
Outdoor  Recreation  Planner,  Lake 
Havasu  Field  Office,  2610  Sweetwater 
Avenue,  Lake  Havasu  City,  Arizona 
86406,  (520)  505-1200. 

Dated:  December  9, 1998. 
Robert  M.  Henderson, 
(Acting)  Field  Manager. 
(FR  Doc.  9&-33682  Filed  12-18-98;  8:45  am) 
BILUNO  COOE  431(>-32-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-610-1020-OOI 

Extension  of  the  Environmental       ^ 
Assessment  Comment  Period  for  the 
Proposed  Amendment  of  the  California 
Desert  Conservation  Area  Plan,  1980 

SUMMARY:  The  Bureau  of  Land 
Management  announces  .an  extension  of 
the  comment  period  imtil  January  25, 
1999.  The  extension  is  in  response  to 
public  requests  for  additional  time  to 
submit  comments  on  the  proposed  plan 
amendment. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lairy  Morgan,  Rangeland  Management 
Specialist,  U.S.D.I.,  Bureau  of  Land 
Management,  California  Desert  District 
Office,  6221  Box  Springs  Blvd., 
Riverside,  California  92507-0714  tel.r 
(909) 697-5388. 

Dated:  December  16. 1998. 
Alan  Stein. 

Acting  District  Manager. 
(FR  Doc.  9S-33796  Filed  12-18-98;  8:45  am) 

BtLUNQ  OOOE  43KM0-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-030-1610-00] 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  on 
the  Fallon  Range  Training  Complex 
Requirements  Document  for  the  U.S. 
Navy  Fallon  Range  Training  Complex, 
Fallon,  Nevada 

AGENCY:  Bureau  of  Land  Management, 
Carson  City  Field  Office  U.S.  Naval  Air 
Station  Fallon,  Nevada. 

ACTXM:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  (EIS) 
on  the  U.S.  Navy  Fallon  Range  Training 
Complex  Requirements  Document;  and 


notice  of  scoping  period  and  pubUc 
meetings. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM),  Carson  City  Field 
Office  and  the  U.S.  Navy  Fallon  Range 
Training  Complex  (Navy)  will  jointly 
direct  the  preparation  of  an  EIS  to  be 
produced  by  a  third-party  contractor  on 
the  impacts  (direct,  indirect,  and 
cimiulative)  from  required  Navy  training 
on  public  and  Navy-owned  lands  in 
central  Nevada.  The  BLM  and  the  Navy 
invite  comments  on  the  scope  of  the 
analysis. 

EFFECTIVE  DATES:  Four  public  scoping 
meetings  will  be  held  in  January,  1999 
to  allow  the  public  an  opportunity  to 
identify  issues  and  concerns  to  be 
addressed  in  the  EIS.  Representatives  of 
the  BLM  and  the  Navy  will  be  available 
to  answer  questions  about  the  Fallon 
Range  Training  Complex  Requirements 
Document  and  the  EIS  process. 
Comments  will  be  accepted  until 
February  5, 1999. 

The  scheduled  public  meetings  are: 
Eureka,  NV  (7:00-9:00  p.m.) — ^January 

20,  1999,  Eureka  Opera  House 
Austin,  NV  (7:00-9:00  p.m.) — ^January 

21, 1999,  Austin  High  School 
Fallon,  NV  (7:00-9:00  p.m.)— January 
27, 1999,  Fallon  Convention  Center, 
100  Campus  Way,  Fallon,  NV 
Reno,  NV  (7:00-9:00  p.m.)— January  28, 
1999,  BLM  Nevada  State  Office,  1340 
Financial  Blvd.,  Reno,  NV 
A  Draft  EIS  (DEIS)  is  expected  to  be 
completed  by  April,  1999  and  made 
available  for  public  review  and 
comment.  At  that  time  a  Notice  of 
Availablity  (NOA)  of  the  DEIS  will  be 
published  in  the  Federal  Register.  The 
comment  period  on  the  DEIS  will  be  60 
days  from  the  date  the  NOA  is 
pubUshed. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scoping  comments  may  be  sent  to:  Field 
Manager,  Bureau  of  Land  Management, 
5665  Morgan  Mill  Road,  Carson  Qty, 
NV  89701.  ATTN:  Navy  EIS  Project 
Manager. 

For  additional  information,  write  to 
the  above  address  or  call  Terri  Knutson 
(BLM)  at  (702)  885-6156  or  Sam  Dennis 
(Navy)  at  (650)  244-3007. 
SUPPLEMENTARY  INFORMATION:  The  Navy 
has  submitted  the  Fallon  Range  Training 
Complex  Requirements  Docimient  for 
the  update,  consolidation,  and  analysis 
of  all  Navy  training  requirements  on 
public  and  Navy-owned  lands  in  central 
Nevada.  The  Navy  requirements 
document  includes:  Electronic  Warfare. 
Airspace,  Target  Complex  (Bravo-17, 
Bravo-19,  Bravo-20),  Tracking/ 
Communications,  and  Land  Training. 
The  EIS  will  address  issues  brought 
forth  through  scoping  comments  and 


will  be  evaluated  by  an  interdisciplinary 
team  of  specialists.  A  range  of 
alternatives  and  mitigating  measures 
will  be  considered  to  evaluate  and 
minimize  environmental  impacts  and  to 
assure  that  the  proposed  action  does  not 
result  in  undue  or  uimecessary 
degradation  of  public  lands. 

Federal,  state,  and  local  agencies  and 
other  individuals  or  organizations  who 
may  be  interested  in  or  affected  by  the 
BLM/Navy  decision  on  the  Fallon  Range 
Training  Complex  Requirements 
Document  are  invited  to  participate  in 
the  scoping  process  with  respect  to  this 
environmental  analysis.  These  entities 
and  individuals  are  also  invited  to 
submit  comments  on  the  DEIS. 

It  is  important  that  those  interested  in 
the  Navy  activities  participate  in  the 
scoping  and  commenting  processes.  To 
be  most  helpful,  comments  should  be  as 
specific  as  possible. 

The  project  schedule  is  as  follows: 
Begin  Public  Comment  Period — 

December,  1999 
Issue  Draft  EIS— April,  1999 
Issue  Final  EIS— Jifiy,  1999 
Issue  Record  of  Excision — September, 

1999 
End  30-day  Appeal  Period/ 

Implementation — October,  1999 

The  BLM/Navy's  scoping  process  for 
the  EIS  will  include:  (1)  Identification  of 
issues  to  be  addressed;  (2)  Identification 
of  viable  alternatives;  (3)  Notification  of 
interested  groups,  individuals,  and 
agencies  so  that  additional  information 
concerning  these  issues,  or  other  issues, 
can  be  obtained. 

Dated:  December  10, 1998. 
Karl  Kipping, 

Associate  Manager.  Carson  City  Field  Office. 
(FR  Doc.  98-33657  Filed  12-18-98;  8:45  am) 
BKiJNQ  COOE  431IM4C-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Managen>ent 
(AK-020-0»-122(M)0-241A) 

Designation  of  Off-Road  Vehicle  Use 
Areas  In  the  White  Mountains  National 
Recreation  Area 

This  notice  of  designated  Off-Road 
Vehicle  (ORV)  use  areas  appUes  to  all 
lands  and  water  surfaces  within  the 
White  Mountains  National  Recreation 
Area  and  BLM-managed  lands  between 
the  White  Mountains  NRA  and  the 
Steese  and  Elliott  Highways,  as  shown 
on  the  White  Mountains  National 
Recreation  Area  Off-Road  Vehicle 
Designations  Map.  and  is  subject  to 
valid  existing  ri^ts. 

This  order  is  issued  pursuant  to  43 
CFR  subpart  8342  and  in  accordance 
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Mrith  the  authority  and  requirements  of 
Jxecutive  Order  11644  and  11989,  and 
mpiements  provisions  of  the  White 
fountains  NRA  Resource  Management 
'Ian  signed  on  February  2, 1986  and  the 
White  Mountains  NRA  Gateway  Project 
lecord  of  Decision  signed  on  March  9, 

C1990.  It  modifies  previous  orders  on 
uly  15, 1988  and  May  1, 1992.  This 
jrder  will  become  effective  December  1 , 
1998  and  remain  in  effect  until 
rescinded  or  modified  by  the  Field 
Manager. 

efinitions 

The  term  "winter  use"  refers  to  the 
iriod  of  time  between  October  15  and 
A.pril  30,  inclusive.  The  term  "simimer 
use"  refers  to  the  remaining  period  of 
time  between  May  1  and  October  14. 
rhe  terms  "gross  vehicle  weight"  and 
"GVW"  refer  to  the  loaded  weight  of  the 
irehicle,  including  gear,  passengers,  and 
!uel.  The  terms  "gross  vehicle  weight 
tating"  and  "GVWR"  mean  the  value 
specified  by  the  manufacturer  as  the 
loaded  weight  of  a  single  vehicle. 

A.  Umited  ORV  Use  Designations 

1.  The  foothills  area,  as  shown  on  the 
White  Moimtains  National  Recreation 
Area  Off-Road  Vehicle  Designations 
Map,  and  subject  to  valid  existing  rights, 
is  closed  to  use  of  ORVs  that  weigh 
more  than  1,500  pounds  GVW  or  have 

a  GVWR  greater  than  1,500  poxmds 
without  written  authorization  fi-om  the 
Field  Manager.  Written  authorization  is 
not  required  by  this  notice  for  use  of 
vehicles  that  weigh  over  1,500  pounds 
GVW  or  have  a  GVWR  greater  than 
1,500  pounds  on  the  U.S.  Creek  Road, 
Nome  Creek  Road  and  the  mining 
tailings  along  Nome  Creek. 

2.  Tne  highlands  area,  as  shown  on 
the  White  Mountains  National 
Recreation  Area  Off-Road  Vehicle 
Designations  Map,  is  managed  to  protect 
the  wild  and  natural  character  of  the 
area.  Subject  to  valid  existing  rights,  this 
area  is  closed  to  all -summer  use  of  ORVs 
and  to  winter  use  by  snowmachines  that 
weigh  more  than  1,500  pounds  GVW  or 
have  a  GVWR  greater  than  1,500 
poimds.  All  ORV  use  is  prohibited  in 
the  Windy  Creek  and  Fossil  Creek 
drainages  finm  April  15  to  August  31, 
inclusive,  in  order  to  avoid  disturbance 
to  knoMm  peregrine  falcon  nesting  areas. 
All  other  ORV  use  is  prohibited  without 
written  authorization  from  the  Field 
Manager. 

3.  Beaver  Creek  has  been  designated, 
and  is  managed  as,  a  "wild"  river 
pursuant  to  the  Wild  and  Scenic  Rivers 
Act  (WSRA.  PL  90-542).  Except  for  the 
closures  noted  above  for  the  Windy 
Creek  and  Fossil  Creek  drainages,  and 
subject  to  valid  existing  rights,  the 


Beaver  Creek  National  Wild  River 
corridor  is  closed  to  all  simuner  use  of 
ORVs  and  to  winter  use  of 
snowmachines  that  weigh  more  than 
1.500  pounds  GVW  or  have  a  GVWR 
greater  than  1,500  pounds.  Any  other 
ORV  use  is  prohibited  without  written 
authorization  from  the  Field  Manager. 

4.  The  Ski  Loop  Trail  (specifically,  the 
land  within  12.5  feet  of  the  centerline  of 
the  trail)  is  managed  as  a  non-motorized 
recreation  trail  and  is  closed  to  all 
motorized  vehicle  use. 

5.  The  Summit  Trail  (specifically,  the 
land  within  12.5  feet  of  the  centerline  of 
the  trail)  is  managed  as  a  non-motorized 
recreation  trail  and  is  closed  to  all 
motorized  vehicle  use,  except  that  the 
trail  is  open  to  winter  use  by 
snowmachines,  weighing  less  than 
1,500  pounds  GVW  or  have  a  GVWR 
less  than  1,500  pounds,  to  the  extent 
necessary  to  allow  these  snowmachines 
to  cross  the  trail  at  right  angles,  more  or 
less,  incidental  to  accessing  State  or 
Federal  lands  otherwise  open  to  such 
use. 

B.  Closed  to  ORV  Use  Designation 

1.  There  are  three  designated  Research 
Natural  Areas  (RNAs)  shown  on  the 
White  Mountains  National  Recreation 
Area  Off-Road  Vehicle  Designations 
Map  (Serpentine  Slide,  Limestone  Jags, 
and  Moimt  Prindle),  which  are  closed 
year-round  to  all  ORV  use.  These  have 
been  identified  as  having  representative 
examples  of  ecosystems  or  unusual 
natural  features  that  are  of  scientific 
interest  for  the  Ecological  Reserve 
System. 

The  foregoing  provisions  are  not 
applicable  to  any  federal,  state,  or  local 
law  enforcement  officer,  or  any  member 
of  any  organized  rescue  or  fire 
suppression  force  in  the  performance  of 
an  official  duty. 

Signs  will  be  placed  at  major  access 
points  showing  ORV  use  restrictions. 
Maps  identifying  these  designated  use 
areas  are  available  at  the  office  listed 
below.  Operators  of  ORVs  in  violation  of 
these  designations  are  subject  to  the 
penalties  prescribed  in  43  CFR  subpart 
8340.0-7. 

Direct  questions  and  responses  to: 
Bureau  of  Land  Management,  Northern 
Field  Office,  White  Moimtains  Team, 
1150  University  Avenue,  Fairbanks, 
Alaska  99709-3899,  (907)  474-2200. 

Dated:  December  1, 1998. 
Lon  Kelly, 

Associate  Field  Manager,  Northern  Field 
Office. 

[PR  Doc.  98-33511  Filed  12-18-98;  8:45  am] 
BILUNG  CODE  4310AlA-P 


DEPARTMENT  OF  THE  INTERIOR 
Bumau  of  Land  Management 

[AZ-910-0777-61-241A] 

State  of  Arizona  Resource  Advisory 
Council  Meeting 

AQENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Arizona  Resource  Advisory 
Council  Meeting,  notice  of  meeting  and 
tour. 

SUMMARY:  This  notice  aimounces  a 
meeting  and  tour  of  the  Arizona 
Resource  Advisory  Council.  The 
meeting  and  tour  will  be  held  January 
28-29,  1999  in  Yuma.  Arizona.  On 
January  28.  the  RAC  will  conduct  a  one- 
day  meeting  from  8:30  a.m.  until 
approximately  3:00  p.m.  The  meeting 
will  be  held  at  the  BLM  Yuma  Field 
Office  located  at  2555  East  Gila  Ridge 
Road  in  Yuma,  Arizona.  The  agenda 
items  to  be  covered  at  the  meeting 
include  review  of  previous  meeting 
minutes;  BLM  State  Director's  Update 
on  legislation,  regulations  and  statewide 
planning  efforts;  Road  Maintenance  on 
Grazing  Allotments  and  Recreation  Fee 
Demonstration  Updates;  Discussion  of 
Noxious  Weed  Issue  and  Proposed 
Resolution;  Discussion  with  Yuma 
County  Sheriffs  Department  on 
Cooperative  delations;  Prioritization  of 
Grazing  Allotments  regarding 
implementation  of  Standards  and 
Guidelines,  Proposed  Field  Office 
Rangeland  Resource  Teams;  and  Report; 
by  the  Standards  and  Guidelines, 
Recreation  and  Public  Relations,  Wild 
Horse  and  Burro  Working  Groups; 
Reports  from  BLM  Field  Office 
Managers;  Reports  from  RAC  members, 
and  Discussion  on  future  meetings.  A 
pubUc  comment  period  will  be  provided 
at  11:30  a.m.  on  January  28,  1999.  for 
any  interested  publics  who  wish  to 
address  the  Council.  On  January  29,  the 
field  tour  will  highlight  dispersed  and 
intensive  recreation  sites  and  discuss 
the  Recreation  Fee  Demonstration 
Program  in  the  Yuma  and  Quartzsite 
areas.  The  tour  will  depart  from  the  Ixm 
Suites,  1450  Castle  Dome  Avenue, 
Yuma,  Ariz.,  at  8:00  a.m.,  and  conclude 
approximately  at  5:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Stevens,  Bureau  of  Land 
Management,  Arizona  State  Office,  222 
North  Central  Avenue.  Phoenix,  Arizona 
85004-2203.  (602)  417-9215. 
KimHaili, 

Acting  Arizona  Associate  State  Director. 
(PR  Doc.  98-33696  Filed  12-18-48;  8:45  ami 
BtLUNQ  CODE  4310-S2-M 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NV-O4O-102(M>01] 

Mojave-Southern  Great  Basin 
Resource  Advisory  Council — Notice  of 
Meeting  Locations  and  Times 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Resource  Advisory  Council 

Meeting  Locations  and  Times. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  5 
U.S.C,  the  Department  of  the  Interior, 
Bureau  of  Land  Management  (BLM), 
council  meeting  of  the  Mojave-Southern 
Great  Basin  Resource  Advisory  Council 
(RAC)  will  be  held  as  indicated  below. 
The  agenda  includes  a  public  comment 
period,  and  discussion  of  public  land 
issues. 

The  Resource  Advisory  Council 
develops  recommendations  for  BLM 
regarding  the  preparation,  amendment, 
and  implementation  of  land  use  plans 
for  the  public  lands  and  resources 
within  the  jurisdiction  of  the  council. 
For  the  Mojave-Great  Basin  RAC  this 
jurisdiction  is  Clark,  Esmeralda,  Lincoln 
and  Nye  counties  in  Nevada.  Except  for 
the  purposes  of  long-range  planning  and 
the  establishment  of  resource 
management  priorities,  the  RAC  shall 
not  provide  advice  on  the  allocation  and 
expenditure  of  Federal  funds,  or  on 
personnel  issues. 

The  RAC  may  develop 
recommendation  for  implementation  of 
ecosystem  management  concepts, 
principles  and  programs,  and  assist  the 
BLM  to  establish  landscape  goals  and 
objectives. 

All  meetings  are  open  to  the  public. 
The  public  may  present  written 
comments  to  the  council.  Public 
comments  should  be  limited  to  issues 
for  which  the  RAC  may  make 
recommendations  within  its  area  of 
jurisdiction.  Depending  on  the  number 
of  persons  wishing  to  comment,  and 
time  available,  the  time  for  individual 
oral  comments  may  be  limited. 
Individuals  who  plan  to  attend  and 
need  further  information  about  the 
meetings,  or  need  special  assistance 
such  as  sign  language  interpretation  or 
other  reasonable  accommodations, 
should  contact  Michael  Dwyer  at  ihe 
Las  Vegas  District  Office,  4765  Vegas 
Dr.,  Las  Vegas,  NV  89108,  telephone, 
(702)  647-5000. 

DATES:  Dates  are  January  28  and  29, 
1999,  March  18  and  19, 1999,  and  May 
20  and  21, 1999.  Meeting  times  are  from 


8  a.m.  to  4  p.m.  Public  Comment  period 

is  at  2  p.m. 

ADDRESSES:  The  council  will  meet  at  the 

Las  Vegas  District  Office,  4765  West 

Vegas  Drive,  Las  Vegas,  NV. 

FOR  FURTHER  INFORMATION  CONTACT: 

Phillip  L.  Guerreor,  Public  Affairs 

Officer,  4765  West  Vegas  Drive,  Las 

Vegas,  NV  89108,  (702)  647-5046. 

Dated:  December  8. 1998. 
Phillip  L.  Guerrero, 

Public  Affairs  Officer. 

[PR  Doc.  98-33753  Filed  12-18-98;  8:45  am] 

BILUNG  OOOC  4310-HC-M 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-930-1 430-01;  N-60834  and  N-S9594] 

Notice  of  Realty  Action:  Non- 
Competitive  Sale  of  Public  Lands 

AGENCY:  Bureau  of  Land  Management, 

DOI. 

ACTION:  Non-Competitive  Sale  of  Public 

Lands  in  Clark  County,  Nevada. 

SUMMARY:  The  following  described 
public  land  in  Las  Vegas.  Clark  County, 
Nevada  have  been  examined  and  found 
suitable  for  sale  utilizing  non- 
competitive procedures,  at  not  less  than 
the  fair  market  value.  Authority  for  the 
sale  is  Section  203  and  Section  209  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976  (FLPMA)  and 
Pub.  L.  101-67,  the  Apex  Project, 
Nevada  Land  Transfer  and 
Authorization  Act  of  1989. 

Notice  is  hereby  given  that  on 
December  9, 1998,  J.  Robert  Dunn, 
Acting  Manager,  Las  Vegas  Field  Office, 
Bureau  of  Land  Management,  issued 
Decisions  to  approve  two  proposed  land 
sales  to  Clark  County,  a  political 
subdivision  of  the  State  of  Nevada, 
within  the  following  described  lands. 

Mount  Diablo  Meridian,  Nevada 

T.  17  S..  R.  63  E., 

Sections  32  and  33 
T.  18  S.,  R.  63  E.. 

Sections  3-5,  8-11, 13, 14,  20-24,  26-35 
T.  19  S.,  R.  63  E., 

Sections  2-9. 

Containing  11,358  acres,  more  or  less. 

Designated  utility  corridors  within  the 
above  described  lands  will  be  retained 
in  federal  ownership  to  be  managed  by 
the  Bureau  of  Land  Management.  A  map 
and  complete  legal  description  can  be 
obtained —  may  be  obtained —  by 
writing  the  Las  Vegas  Field  Office  at  the 
above  address  or  calling  Cheryl 
Rufiridge,  Realty  Specialist,  (702)  647- 
5064. 

In  the  event  of  a  sale,  conveyance  of 
the  available  mineral  interests  will 


occur  simultaneously  with  the  sale  of 
the  land.  The  mineral  interests  being 
offered  for  conveyance  have  no  known 
mineral  value.  Acceptance  of  a  direct 
sale  offer  will  constitute  an  application 
for  conveyance  of  those  mineral 
interests.  The  applicant  will  be  required 
to  pay  a  $50.00  nonreturnable  fiUng  fee 
for  conveyance  of  the  available  mineral 
interests.  The  parcel  of  land,  situated  in 
Clark  County  is  being  offered  as  a  non- 
competitive sale  to  Clark  County  as  part 
of  the  Apex  Heavy  Industrial  Use  Park 
Master  Plan.  This  land  is  not  required 
for  any  federal  purposes.  The  sale  is 
consistent  with  current  Bureau  planning 
for  this  area  and  would  be  in  the  public 
interest. 

The  patents,  when  issued,  will 
contain  the  following  reservations  to  the 
United  States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States,  Act  of  August  30, 
1890  (43  U.S.C.  945). 

2.  All  minerals. 

and  will  be  subject  to  easements  for 
roads,  public  utilities  and  flood  control 
purposes  in  accordance  with  the 
transportation  plan  for  Clark  Coimty. 

1.  All  valid  and  existing  rights. 

Approximately  21,000  acres  of  federal 
land  in  Clark  County  were  designated 
suitable  for  disposal  by  non-competitive 
sale  by  Pub.  L.  101-67-July  31,  1989. 
Sale  of  approximately  11,358  acres  of 
the  land  will  be  the  final  sale  of  the 
designated  acres. 

The  case  files  (N-60834  and  N-59594) 
may  be  reviewed  at  the  Las  Vegas  Field 
Office.  A  copy  of  the  Decisions — may  be 
obtained — ^by  writing  the  Las  Vegas 
Field  Office  at  the  above  address  or  ' 
calling  Cheryl  Ruffridge,  Realty 
Speciahst,  (702)  647-5064. 

Interested  parties  may  submit  written 
comments  as  to  the  adequacy  of  the 
environmental  assessments  to  the 
District  Manager  at  the  Las  Vegas  Field 
Office,  Bureau  of  Land  Management 
located  at  4765  Vegas  Drive.  Las  Vegas, 
NV  89108.  For  a  period  of  45  days  from 
the  date  of  publication  of  this  notice  in 
the  Federal  Register,  interested  parties 
may  submit  comments  to  the  District 
Manager,  Las  Vegas  District,  P.  O.  Box 
26569,  Las  Vegas,  Nevada  89126.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director  who  may  sustain, 
vacate,  or  modify  this  realty  action.  In 
the  absence  of  any  adverse  comments, 
this  realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

The  Bureau  of  Land  Management  may 
accept  or  reject  any  or  all  offers,  or 
withdraw  any  land  or  interest  in  the 
land  from  sale,  if,  in  the  opinion  of  the 
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ijuthorized  officer,  consummation  of  the 
sale  would  not  be  fully  consistent  with 
FLPMA,  or  other  applicable  laws. 

Dated:  December  9, 1998. 
.  Robert  Dunn, 

Manager,  Las  Vegas  Field  Office. 

[^  Doc.  98-33654  Filed  12-18-98;  8:45  am] 

BIUJN6C00E  143IM4C-P 


I  lEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

IOR-1 20-08-1 430-00;  GP9.-0044 ;  OR 
S3620] 

litotice  of  Realty  Action:  Direct  Sale  of 
Public  Land  In  Coos  County,  Oregon 

December  11, 1998. 

AGENCY:  Bureau  of  Land  Management, 

liXDL 

ACTION:  Notice  of  Realty  Action. 


^MMARY:  The  following  land  is  suitable 
Qor  direct  sales  imder  Section  203  of  the 
Federal  Land  PoUcy  and  Management 
Act  of  1976.  43  U.S.C.  1713,  at  no  less 
than  the  appraised  fair  market  value. 
The  land  will  not  be  oHered  for  sale 
until  at  least  60  days  after  pubUcation 
of  this  notice: 

Willamette  Meridian.  Oregon 

T.  27  S.,  R.  14  W.,  Sec.  29  Lot  3, 
Containing  2.28  acres. 

Hie  above  described  land  is  hereby 
Segregated  from  appropriation  under  the 
pubUc  land  laws,  including  the  mining 
laws,  but  not  from  sale  imder  the  above 
dted  statute,  for  270  days  or  imtil  title 
transfer  is  completed  or  the  segregation 
is  terminated  by  pubUcation  in  the 
Federal  Register,  whichever  occurs  first 

This  land  is  difficult  and  uneconomic 
to  manage  as  part  of  the  public  lands 
and  is  not  suitable  for  management  by 
I  mother  Federal  agency.  No  significant 
]  esource  values  will  be  afiiected  by  this 
disposal.  The  sale  is  consistent  with 
BLM's  planning  for  the  land  involved 
tnd  the  pubUc  interest  will  be  served  by 
^e  sale. 

Purchasers  must  be  U.S.  citizens,  18 
years  of  age  or  older,  a  state  or  a  state 
Instrumentally  authorized  to  hold 
property,  or  a  corporation  authorized  to 
Own  real  estate  in  the  state  in  which  the 
land  is  located. 

I  The  land  is  being  offered  in  Coos 
County,  Oregon  using  the  direct  sale 
procedures  authorized  under  43  CFR 
2711.3-3.  The  parcel  will  be  offered  to 
$ally  Bandon,  L.P.,  Cascade  Ranch,  Inc., 
G.P.,  whose  lands  completely  surround 
he  subject  parcel. 

The  terms,  conditions,  and 
eservations  appUcable  to  the  sale  are  as 
bllows: 


1.  A  right-of-way  for  ditches  and 
canals  will  be  reserved  to  the  United 
States  under  43  U.S.C.  945. 

2.  Patents  will  be  issued  subject  to  all 
valid  existing  rights  and  reservations  of 
record. 

Detailed  information  concerning  the 
sale,  including  the  reservations,  sale 
procedures  and  conditions,  and 
plaiming  and  environmental 
documents,  is  available  at  the  Coos  Bay 
District  OfBce,  1300  Airport  Lane,  North 
Bend,  OR  97459. 

For  a  period  of  45  days  fit>m  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Bureau  of  Land  Management, 
at  the  above  address.  Objections  will  be 
reviewed  by  the  State  Director  who  may 
sustain,  vacate,  or  modify  this  realty 
action.  In  absence  of  any  objections,  this 
realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

FOR*  FURTHER  INFORMATION  CONTACT: 
Linda  Petterson,  Realty  Specialist, 
Umpqua  Field  Office,  at  1300  Airport 
Lane,  North  Bend,  Oregon  97459, 
(Telephone  541  756-0100). 

Dated:  December  10, 1998. 
Sue  E.  Richardson, 
District  Manager. 
|FR  Doc.  98-33656  Filed  12-18-98:  8:45  am) 

BHJJNQ  OOOE  4310-a4-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[WY-^BSO-1420-OO-Pl 

Rling  of  Plats  of  Survey;  Wyoming 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

The  plats  of  the  following  described 
lands  were  officially  filed  in  the 
Wyoming  State  Office,  Bureau  of  Land 
Management,  Cheyenne,  Wyoming, 
effective  10:00  a.m.,  December  3, 1998. 

The  plat  representing  the  dependent 
resurvey  of  the  west  boundary  and  the 
subdivisional  lines,  T.  54  N.,  R.  73  W., 
Sixth  Principal  Meridian,  Wyoming, 
Group  No.  583,  was  accepted  December 
3, 1998.. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines,  T.  20  N.,  R.  79  W., 
Sixth  Principal  Meridian,  Wyoming, 
Group  No.  655,  was  accepted  December 
3, 1998. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  Fifth 
Standard  Parallel  North,  through  Range 


79  West,  a  portion  of  the  west  boundary, 
and  a  portion  of  the  subdivisional  lines. 
T.  21  N.,  R.  79  W.,  Sixth  Principal 
Meridian,  Wyoming,  Group  No.  655, 
was  accepted  December  3, 1998. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  Tenth  Guide 
Meridian,  through  Township  20  North, 
between  Ranges  80  and  81  West,  a 
portion  of  the  east  boundary,  and  a 
portion  of  the  subdivisional  lines,  T.  20 
N.,  R.  80  W.,  Sixth  Principal  Meridian, 
Wyoming,  Group  No.  655,  was  accepted 
December  3, 1998. 

The  plat  representing  the  dependent 
resurvey  of  the  Fifth  Standard  Parallel 
North,  through  Range  80  West,  a  portion 
of  the  Tenth  Guide  Meridian  West, 
through  Township  21  North,  between 
Ranges  80  and  81  West,  and  a  portion 
of  the  subdivisional  lines,  T.  21  N.,  R. 

80  W.,  Sixth  Principal  Meridian, 
Wyoming,  Group  No.  655,  was  accepted 
December  3, 1998. 

The  plat  representing  the  dr>pendent 
resurvey  of  a  portion  of  the  F  irst  Guide 
Meridian  East,  through  Township  26 
North,  between  Ranges  8  and  9  East, 
portions  of  the  subdivisional  lines,  and 
subdivision  of  section  lines,  and  the 
subdivision  of  the  section  6,  T.  26  N., 
R.  9  E.,  Sixth  Principal  Meridian, 
Nebraska,  Group  No.  145,  was  accepted 
December  3, 1998. 

All  inquiries  concerning  the  survey  of 
the  above  described  lands  should  be 
sent  to  the  Chief.  Cadastral  Survey, 
Wyoming  State  Office,  Bureau  of  Land 
Management,  P.  O.  Box  1828,  5353 
Yellowstone  Road,  Cheyenne,  Wyoming 
82003. 

Dated:  December  3, 1998. 
John  P.  Lee, 

Chief  Cadastral  Survey  Group. 

(FR  Doc.  98-33655  Filed  12-18-98;  8:45  am] 

MLUNQ  CODE  4310-22-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Information  Collection 
Activities:  Submission  for  Office  of 
Management  and  Budget  Review; 
Comment  Request 

AGENCY:  Minerals  Management  Service 
(MMS),  hiterior. 

ACTION:  Notice  of  revised  collection  of 
information  (1010-0112) 

SUMMARY:  As  required  by  the  Paperwork 
Reduction  Act  of  1995  (Act),  the 
Department  of  the  Interior  has 
submitted  the  revised  collection  of 
information  discussed  below  to  the 
Office  of  Management  arid  Budget 
(OMB)  for  approval.  The  Act  provides 
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that  an  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  0MB 
control  number. 

DATES:  Submit  written  comments  by 
January  20, 1999. 

ADDRESSES:  Submit  comments  and 
suggestions  directly  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB.  Attention:  Desk  Officer  for  the 
Department  of  the  Interior  (1010-0112), 
725  17th  Street,  N.W.,  Washington.  D.C. 
20503.  Send  a  copy  of  your  comments 
to  the  Minerals  Management  Service, 
Attention:  Rules  Processing  Team,  Mail 
Stop  4024,  381  Elden  Street,  Hemdon, 
Virginia  20170-4817. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alexis  London,  Engineering  and 
Operations  Division,  Minerals 
Management  Service,  telephone  (703) 
787-1600.  You  may  obtain  copies  of  the 
supporting  statement  and  collection  of 
information  by  contacting  MMS's 
Information  Collection  Clearance  Officer 
at (202)  208-7744. 
SUPPLEMENTARY  INFORMATION: 

Title  and  Form  Number:  Form  MMS- 
.131,  Performance  Measures  Data  Form. 

Abstract:  The  Outer  Continental  Shelf 
Lands  Act  (OCSLA),  as  amended,  43 
U.S.C.  1331  et  seq..  requires  the 
Secretary  of  the  Interior  (Secretary)  to 
preserve,  protect,  and  develop  offshore 
oil  and  gas  resources;  to  make  such 
resources  available  to  meet  the  Nation's 
energy  needs  as  rapidly  as  possible:  to 
balance  orderly  energy  resource 
develppment  with  protection  of  the 
human,  marine,  and  coastal 
environments;  to  ensure  the  public  a  fair 
and  equitable  return  on  the  resources  of 
the  OCS;  and  to  preserve  jmd  maintain 
free  enterprise  competition. 

We  use  the  information  collected  on 
Form  MMS-131  to  evaluate  the 
effectiveness  of  industry's  continued 
improvement  of  safety  and 
environmental  management  in  the  OCS. 
We  can  better  focus  regulatory  and 
research  programs  on  areas  where  the 
performance  measures  indicate  that 
operators  are  having  difficulty  meeting 
MMS  expectations.  We  can  be  more 
effective  in  leveraging  resources  by 
redirecting  research  efforts,  promoting 
appropriate  regulatory  initiatives,  and 
shifting  inspection  program  emphasis. 
The  performance  measures  will  also 
give  us  a  verifiable  gauge  to  use  in 
judging  the  reasonableness  of  company 
requests  for  any  specific  regulatory 
relief.  This  information  also  provides 
offshore  operators  and  organizations 
with  a  credible  data  source  to 
demonstrate  to  those  outside  the 
industry  how  well  the  industry  and 


individual  companies  are  doing. 
Knowing  how  the  offshore  operators  as 
a  group  are  doing  and  where  their  own 
company  ranks  provides  company 
management  with  information  to  focus 
their  continuous  improvement  efforts. 
This  should  lead  to  more  cost«effective 
prevention  actions  and.  therefore,  better 
cost  containment.  The  collection  of  this 
information  involves  no  proprietary 
information.  No  items  of  a  sensitive 
nature  are  collected.  Responses  are 
voluntary. 

Based  upon  our  experience  this  first 
year,  and  the  comments  and  suggestions 
from  respondents,  we  revised  Form 
MMS-131  to  remove  certain  data 
elements  that  require  OCS  operators  to 
jjerform  calculations  that  we  can  easily 
do.  The  only  substantive  revision  to  the 
form  is  to  clarify  that  respondents  report 
all  permit  noncompliances  under  a 
National  Pollutant  Discharge 
Elimination  System  permit  issued  by 
the  Environmental  Protection  Agency. 
This  data  element  was  previously  and 
erroneously  restricted  to  permit 
exceedences.  Exceedences  is  a 
subcategory  of  noncompliances,  but 
information  for  both  categories  is 
obtained  from  the  same  source — the 
operator's  monthly  Discharge 
Monitoring  Report. 

Estimated  mimber  and  Description  of 
Respondents:  Approximately  100 
Federal  OCS  oil  and  gas  or  sulphur 
lessees. 

Frequency:  The  frequency  of  reporting 
is  annual.  "There  are  no  recordkeeping 
requirements. 

Estimated  Annual  Reporting  and 
Recordkeeping  Hour  Burden:  960  total 
burden  hours,  averaging  approximately 
12  hours  per  response. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  None. 

Comments:  Section  3506  (c)(2)(A)  of 
the  Act  requires  each  agency  ".  .  .  to 
provide  notice  .  .  .  and  othenArise 
consult  with  members  of  the  pubUc  and 
affected  agencies  concerning  each 
proposed  collection  of  information. 

..."  Agencies  must  specifically  solicit 
conunents  to:  (a)  evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  agency  to  perform  its 
duties,  including  whether  the 
information  is  useful;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proftosed  collection  of 
information;  (c)  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
minimize  the  burden  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  infopiation  technology. 
Send  your  comments  directly  to  the 
offices  listed  imder  the  addresses 


section  of  this  notice.  The  OMB  has  up 
to  60  days  to  approve  or  disapprove  the 
information  collection  but  may  respond 
after  30  days.  Therefore,  to  ensure 
maximum  consideration.  OMB  should 
receive  public  comments  by  January  20, 
1999. 

MMS  Information  Collection 
Clearance  Officer:  Jo  Ann  Lauterbach. 
(202) 208-7744. 

Dated:  October  21, 1998. 
E.  P.  Danenbeif  er. 

Chief  Engineering  and  Operations  Division. 
(PR  Doc.  98-33680  Filed  12-18-98;  8:45  ami 
BILUNG  CODE  4310-MR-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
December  12, 1998.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register. 
National  Park  Service,  1849  C  St.  NW. 
NC400,  Washington,  DC  20240.  Written 
comments  should  be  submitted  by 
January  5, 1999. 
Carol  D.  Shull. 

Keeper  of  the  National  Register. 
CONNECTICUT 
HartfiDrd  County 

Sloper— Wesoly  House,  27  Grove  Hill  St., 
New  Britian,  98001577 

Windham  County 

Woodstock  Hill  Historic  District,  Roughly 
along  Plain  Hill  Rd.,  and  Academy  Rd.. 
parts  of  Old  Hall  Rd.  and  Child  Hill  Rd., 
Woodstock,  98001578 

LOUISIANA 

CaldweU  Parish 

Landemeau  Mound,  Address  Restricted, 
Hebert  vicinity,  98001579 

NEW  YORK 

EaMx  County 

Hubbard  Hall,  Court  St.,  Elizabethtown. 
98001584 

Livingrton  County 

House  at  No.  13  Grove  Street  (Mount  Morris 

MPS)  13  Grove  St.,  Mount  Morris, 

98001582 
House  at  No.  176  South  Main  Street  (Mount 

Morris  MPS)  176  S.  Main  St.,  Mount 

Morris,  98001581 
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ffouse  at  No.  30  at  Murray  Street  (Mount 

Morris  MPS)  30  Murray  St.,  Mount  Morris, 

98001585 
f|ouse  at  No.  48  Grove  Street  (Mount  Morris 

MPS)  48  Grove  St.,  Mount  Morris, 

98001583 
louse  at  No.  8  State  Street  (Mount  Morris 

MPS)  8  State  St.,  Mount  Morris,  98001580 

[taCLAHOMA 

I  ogon  County 

[  angston  University  Cottage  Row  Historic 
District,  SW  comer  of  Langston  University, 
Langston.  98001593 

( Aonulgee  County  . 

I  laiTOon  Athletic  Field,  N  of  jet.  of  12th  St. 

and  Creek  Ave.,  Okmulgee,  98001588 
I  ake  Okmulgee  Dam  Spillway  Cascade,  OK 

56, 10  mi.  W  of  US  62,  Okmulgee  vicinity, 

98001591 
( tkmulgee  Armory,  )ct.  of  2nd  and  Alabama 

Sts.,  Okmulgee,  98001589 
( )kmulgee  Stock  Pavilion,  )ct.  of  Lagonda  and 

Okmulgee  Sts.,  Okmulgee,  98001590 

^  Vashita  County 

1  lew  Cordell  Courthouse  Square  Historic 
District,  Roughly  bounded  by  Temple,  E. 
Second,  Glenn  English,  and  E.  Clay  Sts., 
New  Cordell.  98001592 

'VASHINGTON 

1  Cittitas  County 

!  Cittitas  County  Fairgrounds,  512  N.  Poplar 
St.,  EUensburg,  98001594 

VISCONSIN 

Columbia  County 

>rairie  Street  Historic  District,  Roughly  along 
W.  Prairie  St.,  including  parts  of  S.  Lewis 
St.  and  S.  Charles  St..  Columbus,  98001586 

.,afayette  County 

)enton  Stone  Water  Tower,  49  Water  St., 
Benton,  98001598 

Marinette  County 

ndependent  Order  of  Odd  Fellows — Lodge 
«189  Building,  1335  Main  St.,  Marinette, 
98001597 

MUwaukee  County 

Milwaukee  County  Home  for  Dependent 
Children — Administration  Building,  9508 
Watertown  Plank  Rd.,  Wauwatosa, 
98001587 

Waukesha  County 

Reformed  Presbyterian  Church  of  Vernon, 
W234  S7710  Big  Bend  Rd.,  Vernon, 
98001595 

Waukesha  County  Airport  Hanger,  24151  W. 
Bluemound  Rd.,  Waukesha,  98001596 

FRDoc.  98-33647  Filed  12-18-98;  8:45  am) 
HLUNO  COOe  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Glen  Canyon  Dam  Adaptive 
Management  Work  Group  (AMWG)  and 
Glen  Canyon  Technical  Work  Group 
(TWG) 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  Public  Meetings; 

correction. 

SUMMARY:  On  IDecember  10, 1998,  the 
Commissioner  of  the  Bureau  of 
Reclamation  signed  the  Federal  Register 
notice  concerning  the  announcement  of 
three  upcoming  Glen  Canyon  TWG 
meetings  in  Phoenix,  Arizona  and 
Grand  Canyon  National  Park  and  one 
AMWG  meeting  to  be  held  in  Phoenix, 
Arizona.  While  the  agendas  for  the 
series  of  AMWG  and  TWG  meetings 
were  correct,  the  date  and  time  of  the 
last  TWG  meeting  was  incorrect. 

The  correct  date,  time,  and  location  of 
the  last  TWG  meeting  is: 

February  18,  1999 — Grand  Canyon 
National  Park:  The  meeting  will  begin  at 
8:00  a.m.  and  end  at  12:00  noon.  The 
meeting  will  be  held  at  the  Albright 
Training  Center,  Grand  Canyon  National 
Park. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Moore,  bureau  of  Reclamation, 
Salt  Lake  City,  Utah  at  801-524-3702. 

Dated:  December  15, 1998. 
R.  Steve  Richardson, 

Acting  Commissioner,  Bureau  of 

Reclamation. 

[FR  Doc.  98-33684  Filed  12-18-98;  8:45  am] 

BILUNG  CODE  43ia-M-M 


Plaintiffs  also  seek  a  declaratory 
judgment  pursuant  to  Section  113(g)(2)  . 
of  CERCLA,  42  U.S.C.  §  9613(g)(2), 
against  Defendants  holding  them  liable 
in  future  actions  to  recover  further  costs 
incurred  at  or  in  connection  with  the 
Site. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  D.C.  20530,  and  should 
refer  to  United  States  v.  Allegiance 
Healthcare  Corp.  et  ai,  D.J.  Ref.  90-11- 
2-679. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Thomas  B.  Mason 
Building,  105  Franklin  Rd..  S.W.,  Suite 
One,  Roanoke,  Virginia  24011;  at  U.S. 
EPA  Region,  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103- 
2029;  and  at  the  Consent  Decree  Library, 
1120  G  Street,  N.W.,  3rd  Floor. 
Washington,  D.C.  20005,  (202)  624- 
0892.  A  copy  of  the  proposed  consent 
decrees  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library. 
1120  G  Street,  N.W.,  3rd  Floor, 
Washington,  D.C.  20005.  In  requesting  a 
copy,  please  enclose  a  check  in  the 
amount  of  S7.25  (25  cents  per  page 
reproduction  cost)  payable  to  the 
Consent  Decree  Library. 
Joel  M.  Gross, 

Chief.  Environmental  Enforcement  Section. 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  98-33651  Filed  12-18-98;  8:45  ami 
■ILLMO  COOE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decrees 
Under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

Notice  is  hereby  given  that  on 
December  8, 1998  a  proposed  consent 
decree  in  United  States  v.  Allegiance 
Healthcare  Corp,  et  al.  Civil  Action  No. 
96-01 13-C,  was  lodged  with  the  United 
States  District  Court  for  the  Western 
District  of  Virginia. 

In  this  action,  the  United  States  and 
the  Commonwealth  of  Virginia  sought 
recovery  of  approximately  $22  million 
in  response  cost  incurred  as  well  as  cost 
to  be  incurred  by  the  United  States  and 
the  Commonwealth  in  response  to  the 
release  or  threatened  release  of 
hazardous  substances  at  the  Greenwood 
Chemical  Site  ("the  Site")  located  in 
Newtown,  Albermarle  County,  Virginia. 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  The  Clean  Air  Act 

In  accordance  with  the  policy  of  the 
Department  of  Justice,  28  CFR  50.7. 
notice  is  hereby  given  that  a  proposed 
consent  decree  in  United  States  v. 
Wisconsin  Central  Limited,  et  al..  Civ. 
No.  98-C-1199,  was  lodged  with  the 
United  States  District  Court  for  the 
Eastern  District  of  Wisconsin,  on 
December  9, 1998.  That  action  was 
brought  against  defendants  pursuant  to 
Section  113  of  the  Clean  Air  Act  ("the 
Act"),  42  U.S.C.  7413,  for  violations  that 
occurred  during  the  demolition  of  a 
Waukesha,  Wisconsin  foimdry  complex. 
Our  complaint  sought  injimctive  relief 
and  civil  penalties  against  defendants 
for  violations  of  the  National  Emission 
Standard  for  Hazardous  A-ir  Pollutants 
promulgated  for  asbestos  pursuant  to 
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Section  112  and  114  of  the  Act.  42 
U.S.C.  7412  and  7414,  codified  at  40 
CFR  part  61.  Subpart  M.  and  the  Control 
of  Particulate  Emissions  rules  of  the 
state  implementation  plan  for  the  State 
of  Wisconsin.  The  proposed  consent 
decree  requires  the  defendants  to  pay  a 
dvil  penalty  of  $110,000  and  to  comply 
with  an  asbestos  abatement  management 
program  in  their  future  work. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  30  days 
firom  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  D.C.  20530.  All  comments 
should  refer  to  United  States  v. 
Wisconsin  Central  Limited,  et  al.,  D.J. 
Ref.  90-5-2-1-2000/2. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  Eastern  District 
of  Wisconsin,  517  East  Wisconsin  Ave., 
Milwaukee,  Wisconsin  53202;  at  the 
Region  V  office  of  the  Environmental 
Protection  Agency,  77  West  Jackson 
Blvd.,  Chicago.  Illinois  60604;  and  at  the 
Consent  Decree  Library,  1120  G  Street, 
N.W.,  3rd  floor,  Washington,  D.C. 
20005,  202-624-0892.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  hi  requesting  a 
copy,  please  enclose  a  check  in  the 
amount  of  $7.50  for  the  decree  (25  cents 
per  page  reproduction  costs)  payable  to 
the  Consent  Decree  Library.  When 
requesting  a  copy,  please  refer  to  United 
States  V.  Wisconsin  Central  Limited,  et 
al.,  D.J.  Ref.  90-5-2-1-2000/2. 
Walker  B.  Smith. 

Deputy  Chief,  Environmental  Enforcement 
Section.  Environment  and  Natural  Resources 
Division. 


[FR  Doc.  98-33652  Filed  12-l»-98:  8:45  am) 
BH.UNQ  CODE  4410-15-M 

DEPARTMENT  OF  JUSTICE 
Antilrust  Division 

United  States  v.  Pearson  Pic.  Pearson 
inc  &  Viacom  International  Inc.,  No. 
1:98CV02836  (D.D.C..  filed  Nov.  23. 
1998);  Proposed  Final  Judgment  and 
Competitive  Impact  Statement 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act 
15  U.S.C.  §  16(b)-(h).  that  a  proposed 
Final  Judgment.  Stipulation  and 
Competitive  Impact  Statement  have 
been  filed  with  the  United  States       ^ 
District  Court  for  the  District  of 
Columbia  in  United  States  of  America  v. 


Pearson  pic,  Pearson  Inc.,  and  Viacom 
International  Inc..  No.  1:98CV02836.  Chi 
November  23. 1998.  the  United  States 
filed  a  Complaint  alleging  that  the 
proposed  sale  by  Viacom  International 
inc.  of  certain  pubUshing  businesses  to 
Pearson  Inc.  and  Pearson  pic 
(collectively  "Pearson")  would  violate 
Section  7  of  the  Clayton  Act,  as 
amended.  15  U.S.C  §  18.  The  proposed 
Final  Judgment,  filed  at  the  same  time 
as  the  Complaint,  requires  Pearson  to 
divest  a  comprehensive  elementary 
school  science  program  and  textbooks 
for  thirty-two  college  courses.  Copies  of 
the  Complaint,  proposed  Final 
Judgment,  and  Competitive  Impact 
Statement  are  available  for  inspection  at 
the  Department  of  Justice  in 
Washington.  D.C.  in  Room  215  of  the 
Antitrust  Division,  IDepartment  of 
Justice,  325  7th  Street.  N.W.. 
Washington.  D.C.  20530  (telephone: 
202-514-2481)  and  at  the  Office  of  the 
Clerk  of  the  United  States  District  Court 
for  the  District  of  Columbia,  333 
Constitution  Avenue,  N.W., 
Washington.  DC. 

Public  comment  is  invited  within 
sixty  days  of  the  date  of  this  notice. 
Such  comments,  and  responses  thereto, 
will  be  published  in  the  Federal 
Register  and  filed  with  the  Court- 
Comments  should  be  directed  to  Mary 
Jean  Moltenbrey.  Chief.  Civil  Task 
Force.  Antitrust  EKvision.  Dep(artment 
of  Justice.  325  Seventh  Street.  N.W.. 
Suite  300.  Washington.  D.C.  20530 
(telephone:  (202)  616-5935). 
Constance  Robinson, 

Director  of  Operations  and  Director  of  Merger 
Enforcement,  Antitrust  Division. 

Stipulation  and  Order 

It  is  stipulated  by  and  between  the 
imdersigned  parties,  by  their  respective 
attorneys,  as  follows: 

A.  The  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  hereto,  and  venue  of 
this  action  is  proper  in  the  District  for 
the  District  of  Colimnbia. 

B.  The  parties  stipulate  that  a  Final 
Judgment  in  the  form  hereto  attached 
may  be  filed  and  entered  by  the  Court, 
upon  the  motion  of  any  party  or  upon 
the  Court's  own  motion,  at  any  time 
after  compUance  with  the  requirements 
of  the  Antitrust  Procedures  and 
PenalUes  Act  (15  U.S.C.  §  16).  and 
without  further  notice  to  any  party  or 
other  proceedings,  provided  that 
plaintiff  has  not  withdrawn  its  consent, 
which  it  may  do  at  any  time  before  the 
entry  of  the  proposed  Final  Judgment  by 
serving  notice  thereof  on  defendants 
and  by  filing  that  notice  with  the  Court. 

C.  Defendants  shall  abide  by  and 
comply  with  the  provisions  of  the 


proposed  Final  Judgment  pending  entry 
of  the  Final  Judgment,  and  shall,  from 
the  date  of  the  signing  of  this 
Stipulation,  comply  with  all  the  terms 
and  provisions  of  the  proposed  Final 
Judgment  as  though  the  same  were  in 
full  force  and  effect  as  an  order  of  the 
Court. 

D.  Defendants  will  not  consummate 
their  transaction  before  the  Court  has 
signed  this  Stipulation  and  Order. 

E.  Pearson  shall  prepare  and  deUver 
affidavits  in  the  form  required  by  the 
provisions  of  Section  IX  of  the  proposed 
Final  Judgment  commencing  no  later 
than  twenty  (20)  calendar  days  after  the 
filing  of  the  Complaint  in  this  action, 
and  every  thirty  (30)  days  thereafter 
pending  entry  of  the  Final  Judgment. 

F.  hi  the  event  plaintiff  withdraws  its 
consent,  as  provided  in  paragraph  B 
above,  or  if  the  proposed  Final 
Judgment  is  not  entered  pursuant  to  this 
Stipulation,  this  Stipulation  shall  be  of 
no  efiiect  whatsoever,  and  the  making  of 
this  Stipulation  shall  be  without 
prejudice  to  any  party  in  this  or  any 
other  proceeding. 

Dated:  November  23, 1998. 

FOR  PLAINTIFF  UNITED  STATES  OF 
AMERICA: 

Mary  Jean  Moltenbrey, 
Chief  United  States  Department  of  Justice, 
Antitrust  Division,  Civil  Task  Force,  325  7th 
Street,  N.W.,  Suite 300,  Washington,  DC 
20530,  202-616-5935. 

FOR  DEFENDANT  VL\COM 
INTERNATIONAL  INQ 
Wayne  D.  Collins, 

Shearman  6-  Sterling,  599  Lexington  Avenue, 
New  Yoric,  N.  Y 10022,  (212)  848-4127. 

Attorney  for  Defendant  Viacom 
International  Inc. 

FOR  DEFENDANTS  PEARSON  pic  and 
PEARSON  INQ 

Robert  S.  Schlossberg, 

Morgan,  Lewis  »  Bockius  LLP,  1 800  M  Street, 

N.W.,  Washin^on, DC 20036-5869, 202-467- 

7212. 

Attorney  for  Defendants  Pearson  pic  and 
Pearson  Inc. 

SO  ORDERED: 


United  States  District  Judge 


Final  Judgment 

Whereas  plaintiff  the  United  States  of 
America  (hereinafter  "United  States"), 
has  filed  its  Complaint  herein,  and 
defendants,  by  their  respective 
attorneys,  have  consented  to  the  entry  of 
this  Final  Judgment  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
herein,  and  without  this  Final  Judgment 
constituting  any  evidence  against  or  an 
admission  by  any  party  with  respect  to 
any  issue  of  law  or  fact  herein; 
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And  Whereas,  defendants  have  agreed 
1  ( I  be  bound  by  the  provisions  of  this 
:  ^nal  Judgment  pending  its  approval  by 

tte  Court; 
,And  Whereas,  prompt  and  certain 
I  avestiture  of  certain  assets  to  one  or 
more  third  parties  to  ensure  that 
ompetition  is  substantially  preserved  is 
le  essence  of  this  agreement; 
And  Whereas,  the  parties  intend  to 
quire  defendants  to  divest,  as  viable 
es  of  business,  certain  assets  so  as  to 
sure,  to  the  sole  satisfaction  of  the 
nited  States,  that  the  Acquirer  will  be 
le  to  publish  and  market  the  assets  as 
able  lines  of  business  for  the  purpose 
maintaining  the  current  level  of 
impetition; 

y^/id  Whereas,  defendants  have 
presented  to  the  United  States  that  the 
divestitures  required  below  can  and  will 
pe  made  as  provided  in  this  Final 
liidgment  and  that  defendants  will  later 
rkise  no  claims  of  hardship  or  difficulty 
^  grounds  for  asking  the  Court  to 
thcxlify  any  of  the  divestiture  provisions 
contained  below; 

Now.  Therefore,  before  the  taking  of 
e  ny  testimony,  and  without  trial  or 
e  djudication  of  any  issue  of  fact  or  law 
nerein,  and  upon  consent  of  the  parties 
hereto,  it  is  hereby  ordered,  adjudged, 
0nd  decreed  as  follows: 

%.  Jurisdiction 

This  Court  has  jurisdiction  over  the 
isubject  matter  of  this  action  and  over 
loach  of  the  parties  hereto.  The 
Complaint  states  a  claim  upon  which 
relief  may  be  granted  against  the 
defendants  under  Section  7  of  the 
( >layton  Act,  as  amended  (15  U.S.C. 
!il8). 

U*  Definitions 

As  used  in  this  Final  Judgment: 
A.  "Acquirer"  means  the  person(s)  to 
■>  vhom  Pearson  shall  sell  the  Divestiture 
Products  (as  defined  below). 
I  B.  "Divestiture  Products"  means  all  of 
the  products  identified  on  Exhibits  A 
and  B  attached  hereto.  Each  Divestiture 
Product  includes  all  of  the  following: 

tl.  unless  non-assignable,  all  Ucenses, 
rmits  and  authorizations  issued  by 
y  governmental  or  private 
Organization  relating  to  the  Divestiture 
product; 

2.  unless  non-assignable,  all  contracts, 
eaming  arrangements,  agreements, 
eases,  commitments  and 
mderstandings  and  their  associated, 
intangible  rights  pertaining  to  the 
divestiture  Product,  including,  but  not 
limited  to  author  permissions  and  other 
Similar  agreements,  adoption  and  other 
agreements  with  purchasers, 
distribution  agreements  that  relate  to  the 
divestiture  Product,  vendor  or  supply 


\ 


agreements  with  respect  to  components 
of  the  Divestiture  Product; 

3.  unless  non-assignable,  all  original 
and  digital  artwork,  film  plates,  and 
other  reproductive  materials  relating  to 
the  Divestiture  Product,  including,  but 
not  limited  to  all  manuscripts  and 
illustrations  and  any  other  content  and 
any  revisions  or  revision  plans  thereof 
in  print  or  digital  form; 

4.  all  sales  support  and  promotional 
materials,  advertising  materials  and 
production,  sales  and  marketing  files 
relating  to  the  Divestiture  Product; 

5.  all  existing  customer  Usts  and 
credit  records,  or  similar  records  of  all 
sales  and  potential  sales  of  the 
Divestiture  Product,  and  all  other 
records  maintained  in  connection  vnth 
the  Divestiture  product; 

6.  except  as  provided  in  definition 
B.7,  below,  and  unless  non-assignable, 
all  intangible  assets  relating  to  the 
Divestiture  Product,  including  but  not 
limited  to  all  patents,  copyri^ts  and 
trademarks  (registered  and 
unregistered),  common  law  trademark 
rights;  Ucenses  and  sublicenses,  contract 
rights,  intellectual  property,  maskwork 
rights,  technical  information,  know- 
how,  trade  secrets,  drawings,  blueprints, 
designs,  design  protocols,  specifications 
for  materials,  quality  assurance  and 
control  procedures;  design  tools;  and  all 
maniials  and  technical  information 
relating  to  the  Divestitive  Product 
provided  to  employees,  customers, 
suppliers,  agents  or  licensees; 

7.  all  titles  of  existing  products 
comprising  the  Divestiture  Product, 
including,  but  not  limited  to  the  titles 
"Discover  Works,"  "Science  Horizons," 
"Discover  the  Wonder,"  and 
"Destinations  in  Science,"  as 
applicable,  but  not  any  corporate 
trademarks  or  trade  names  of  Pearson  or 
Viacom; 

8.  all  research  data  concerning 
historic  and  current  research  and 
development  efforts  relating  to  the 
Divestiture  Product;  and 

9.  at  Acquirer's  option,  computers  and 
other  tangible  assets  iised  primarily  for 
production  of  the  Divestiture  Product. 

Pearson  shall  use  it  best  efforts  to 
facilitate  the  assignment  to  the  Acquirer 
of  any  of  the  above  that  Pearson 
presently  holds  or  uses  pursuant  to  a 
license  or  any  other  agreement. 

C.  "Pearson"  means  defendants 
Pearson  pic,  a  U.K.  corporation  with  its 
headquarters  in  London,  England,  and 
Pearson,  Inc.,  a  Delaware  corporation 
with  its  headquarters  in  New  York,  New 
York,  and  includes  their  successors  and 
assigns,  their  subsidiaries,  affiliates, 
directors,  officers,  managers,  agents  and 
employees. 


D.  "Retained  Product"  means  any 
product  offered  for  sale  or  in 
development  by  Pearson  or  Viacom  as  of 
November  1, 1998,  that  is  not  a 
Divestiture  Product. 

E.  "Scott  Foresman  Addison  Wesley" 
means  the  publishing  activities  of 
Addison  Wesley  Longman  Inc.  and 
Addison  Welsey  Educational 
Publishers,  Inc,  both  wholly  owned 
subsidiaries  of  Pearson  Inc.,  that  result 
in  products  bearing  the  "Scott 
Foresman,"  "Addison  Wesley," 
"SFAW"  or  "Scott  Foresman  Addison 
Wesley"  titles  or  imprints. 

F.  "Silver  Burdett  Ginn  Inc."  is  a 
IDelaware  corporation  with  its 
headquarters  in  Parisippany,  New 
Jersey,  and  is  one  hundred  percent 
owned  (through  various  subsidiaries)  by 
Viacom. 

G.  "Viacom"  means  defendant 
Viacom  International  Inc.,  a  Delaware 
corporation  with  its  headquarters  in 
New  York,  New  York,  and  includes  its 
successors  and  assigns,  their 
subsidiaries,  affiliates,  directors, 
officers,  managers,  agents  and 
employees. 

m.  Applicability 

A.  The  provisions  of  this  Final 
Judgment  apply  to  the  defendants,  their 
successors  and  assigns,  their  parents, 
subsidiaries,  affiliates,  directors, 
officers,  managers,  agents,  and 
employees,  and  all  other  persons  in 
active  concert  or  participation  with  any 
of  them  who  shall  have  received  actual 
notice  of  this  Final  Judgment  by 
personal  service  or  otherwise. 

B.  Pearson,  as  a  condition  of  the  sale 
or  other  disposition  of  any  or  all  of  the 
Divestiture  Products,  shall  require  the 
Acquirer  to  agree  to  be  bound  by  the 
provisions  of  this  Final  Judgment. 

IV.  Divestiture  of  Assets 

A.  Pearson  is  hereby  ordered  and 
directed,  in  accordance  with  the  terms 
of  this  Final  Judgment,  within  two  (2) 
months  from  the  date  this  Final 
Judgment  is  filed  with  the  Court,  or 
within  ten  (10)  calendar  days  from  the 
date  on  which  the  sixty-day  notice-and- 
comment  period  established  by  15 
U.S.C.  §  16(b)  has  expired,  whichever  is 
later,  to  divest  one  of  the  two 
Divestiture  Products  listed  on  Exhibit  A 
to  an  Acquirer  acceptable  to  the  United 
States,  in  its  sole  discretion.  The  United 
States,  in  its  sole  discretion,  may  agree 
to  an  extension  of  this  time  period  of  up 
to  thirty  (30)  calender  days. 

B.  Pearson  is  hereby  ordered  and 
directed,  within  five  (5)  months  bom 
the  date  this  Final  Judgment  is  filed 
with  the  Court,  or  within  ten  (10) 
calendar  days  from  the  date  on  which 
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the  sixty-day  notice-and-comment 
period  established  by  15  U.S.C.  §  16(b) 
has  expired,  whichever  is  later,  to  divest 
all  of  the  Divestiture  Products  listed  on 
Exhibit  B.  The  United  States,  in  its  sole 
discretion,  may  agree  to  an  extension  of 
this  time  period  of  up  to  thirty  (30) 
calendar  days. 

C.  Divestiture  of  the  Divestiture 
Products  shall  be  accomplished  in  such 
a  way  as  t(J  satisfy  the  United  States,  in 
its  sole  discretion,  that  the  Divestiture 
Products  can  and  will  be  operated  by 
the  Acquirer  as  viable,  ongoing 
businesses.  Divestiture  of  the 
Divestiture  Products  shall  be  made  to  an 
Acquirer  for  whom  it  is  demonstrated  to 
the  sole  satisfaction  of  the  United  States 
that  (1)  the  purchase  is  for  the  purpose 
of  competing  effectively  in  the 
publication  and  sale  of  the  Divestiture 
Products  and  (2)  the  Acquirer  has  the 
managerial,  operational,  and  Hnancial 
capability  to  compete  effectively  in  the 
publication  and  sale  of  the  Divestiture 
Products.  Defendants  are  prohibited 
from  entering  into  any  agreement  with 
the  Acquirer  to  license  exclusively  any 
Divestiture  Product  to  the  Defendants 
for  sale  in  the  United  States. 

D.  Pearson  shall  retain  the  right  to  use 
a  Divestiture  Product  listed  on  Exhibit 
A  to  the  extent  necessary  to  fulfill  the 
terms  of  agreements,  in  effect  as  of  the 
date  this  Final  Judgment  is  filed  with 
the  Court,  with  purchasers  of  the 
product  lines  listed  on  Exhibit  A.  The 
Acquirer  of  one  of  the  Divestiture 
Products  listed  on  Exhibit  A  shall  grant 
Pearson  a  royalty-fi«e  Ucense  to 
continue  to  use  that  Divestiture  Product 
to  the  extent  necessary  to  fulfill  the 
terms  of  such  existing  agreements.  The 
Acquirer  of  any  Divestiture  Product  that 
Pearson  cixrrently  uses,  in  whole  or  in 
part,  in  any  Retained  Product,  shall 
grant  Pearson  a  royalty-free  license  to 
continue  to  use  the  Divestiture  Product 
to  the  same  extent  in  the  production  and 
sale  of  the  Retained  Product. 

E.  In  accomplishing  the  divestiture 
ordered  by  this  Final  Judgment,  the 
defendants  shall  make  known,  as 
expeditiously  as  possible,  the 
availabihty  of  the  Divestiture  Products. 
The  defendants  shall  provide  any 
person  making  inquiry  regarding  a 
possible  purchase  a  copy  of  the  Final 
Judgment.  The  defendants  shall  also 
offer  to  furnish  to  any  bona  fide 
prospective  Acquirer,  subject  to 
customary  confidentiality  assurances, 
all  reasonably  necessary  information 
regarding  the  Divestiture  Products, 
except  such  information  subject  to 
attomey-cUent  privilege  or  attorney 
work-product  privilege.  Defendants 
shall  make  available  such  information  to 
the  United  States  at  the  same  time  that 


such  information  is  made  available  to 
any  other  person.  Defendants  shall 
permit  bona  fide  prospective  purchasers 
of  the  Divestiture  Products  to  have 
access  to  personnel  and  to  make  such 
inspection  of  physical  facilities  and  any 
and  all  financial,  operational,  or  other 
documents  and  information  as  may  be 
relevant  to  the  divestiture  required  by 
this  Final  judgment. 

F.  Defendants  shall  use  all 
commercially  practical  means  to  enable 
the  Acquirer  of  one  of  the  Divestiture 
Products  listed  on  Exhibit  A  to  employ 
those  personnel  primarily  responsible 
for  the  editorial  content  of  that 
Divestiture  Product,  including  editors, 
authors,  and  science  experts. 
Defendants  shall  encourage  and 
facilitate  employment  of  such 
employees  by  the  Acquirer  of  one  of  the 
Divestiture  Products  listed  on  Exhibit  A, 
and  shall  remove  all  impediments  that 
may  deter  these  employees  from 
accepting  such  employment. 

G.  Defendants  shall  make  available  to 
the  Acquirer  of  any  Divestiture  Product, 
as  applicable,  information  about  any 
Pearson  or  Viacom  employee  primarily 
responsible  for  the  editorial  content  of 
any  Divestiture  Product  listed  on 
Exhibit  B,  and  any  Pearson  or  Viacom 
employee  primarily  responsible  for  the 
production,  design,  layout,  sale  or 
marketing  of  any  Divestiture  Product. 
Defendants  shall  not  interfere  with  any 
negotiations  by  the  Acquirer  to  employ 
any  such  employee,  but  may  make 
counter-offers  for  employment. 

H.  Pearson  shall  take  all  reasonable 
steps  to  accomplish  quickly  the 
divestitures  contemplated  by  this  Final 
Judgment. 

V.  Appointment  of  Trustee 

A.  In  the  event  that  Pearson  has  not 
divested  a  Divestiture  Product  within 
the  time  specified  in  Section  IV.A  or 
rV.B  of  this  Final  Judgment.  Pearson 
shall  notify  the  United  States  of  that  fact 
in  writing.  Upon  application  of  the 
United  States,  the  Court  shall  appoint  a 
trustee  selected  by  the  United  States,  in 
its  sole  discretion,  to  effect  the 
divestiture  of  the  Divestiture  Products. 
Unless  the  United  States  otherwise 
consents  in  writing,  the  divestiture  shall 
be  accomplished  in  such  a  way  as  to 
satisfy  the  United  States  that  the 
Divestiture  Products  can  and  will  be 
used  by  the  Acquirer  as  viable  on-going 
businesses.  The  divestiture  shall  be 
made  to  an  Acquirer  for  whom  it  is 
demonstrated  to  the  United  States'  sole 
satisfaction  that  the  Acquirer  has  the 
managerial,  operational,  and  financial 
capabihty  to  compete  effectively  in  the 
publication  and  sale  of  the  Divestiture 
Products,  and  that  none  of  the  terms  of 


the  divestiture  agreement  interfere  with 
the  ability  of  the  Acquirer  to  compete 
effectively  in  the  publication  and  sale  of 
the  Divestiture  Products. 

B.  After  the  appointment  of  a  trustee 
becomes  effective,  only  the  trustee  shall 
have  the  right  to  sell  the  Divestiture 
Products.  The  trustee  shall  have  the 
power  and  authority  to  accomplish  the 
divestiture  at  the  best  price  then 
obtainable  upon  a  reasonable  effort  by 
the  trustee,  subject  to  the  provisions  of 
Sections  IV,  V  and  VI  of  this  Final 
Judgment,  and  shall  have  such  other 
powers  as  the  Court  shall  deem 
appropriate.  The  trustee  shall  have  the 
power  and  authority  to  hire  at  the  cost 
and  expense  of  Pearson  any  investment 
bankers,  attorneys,  or  other  agents 
reasonably  necessary  in  the  judgment  of 
the  trustee  to  assist  in  the  divestiture, 
and  such  professionals  and  agents  shall 
be  solely  accountable  to  the  trustee.  The 
trustee  shall  have  the  power  and 
authority  to  accomplish  the  divestiture 
at  the  earliest  possible  time  to  a 
purchaser  acceptable  to  the  United 
States,  and  shall  have  such  other  powers 
as  this  Court  shall  deem  appropriate. 
Defendants  shall  not  object  to  a  sale  by 
the  trustee  on  any  grounds  other  than 
the  trustee's  malfeasance.  Any  such 
objections  by  defendants  must  be 
conveyed  in  writing  to  the  United  States 
and  the  trustee  within  (10)  days  after  the 
trustee  has  provided  the  notice  required 
under  Section  VI  of  this  Final  Judgment. 

C  Pearson  may  select  which  of  the 
two  Divestiture  Products  listed  on 
Exhibit  A  shall  be  sold  by  the  trustee, 
provided  that  the  United  States 
determines,  in  its  sole  discretion,  that 
the  Divestiture  Product  selected  by 
Pearson  has  been  developed  and 
maintained  at  levels  sufficient  to  ensure 
its  competitive  viability.  Pearson  shall 
provide  the  United  States  with 
information  to  enable  the  United  States 
to  make  this  determination.  Should  the 
United  States  determine,  in  its  sole 
discretion,  that  the  Divestiture  Product 
selected  by  Pearson  has  not  been 
developed  and  maintained  at  levels 
sufficient  to  ensure  its  competitive 
viability,  the  trustee  shall  sellthe  other 
Divestiture  Product  listed  on  Exhibit  A. 

D.  The  trustee  shall  serve  at  the  cost 
and  expense  of  Pearson,  on  such  terms 
and  conditions  as  the  Court  may 
prescribe,  and  shall  account  for  all 
monies  derived  from  the  sale  of  the 
assets  sold  by  the  trustee  and  all  costs 
and  expenses  so  incurred.  After  > 

approval  by  the  Court  of  the  trustee's 
accounting,  including  fees  for  its 
services  and  those  of  any  professionals 
and  agents  retained  by  the  trustee,  all 
remaining  money  shall  be  paid  to 
Pearson  and  the  trust  shall  then  be 
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t  erminated.  The  compensation  of  such 
trustee  and  that  of  any  professionals  and 
i  gents  retained  by  the  trustee  shall  be 
leasonable  in  light  of  the  value  of  the 
Divestiture  Products  and  based  on  a  fee 
{ irrangement  providing  the  trustee  with 
i  n  incentive  based  on  the  price  and 
irms  of  the  divestiture  and  the  speed 
1th  which  it  is  accomplished. 

E.  Pearson  and  Viacom  shall  use  their 
it  efforts  to  assist  the  trustee  in 

ccomplishing  the  required  divestiture. 
~  e  trustee  and  any  consultants, 
iccountants,  attorneys,  and  other 
ersons  retained  by  the  trustee  shall 
ave  full  and  complete  access  to  the 
ersonnel,  books,  records,  and  facilities 
I  >f  Pearson  and  Viacom,  and  defendants 
;hall  develop  financial  or  other 
nformation  relevant  to  such  assets  as 
he  trustee  may  reasonably  request, 
lubject  to  reasonable  protection  for 
rade  secret  or  other  confidential 
esearch,  development,  or  commercial 
nformation.  Defendants  shall  take  no 
iction  to  interfere  with  or  to  impede  the 
rustee's  accomplishment  of  the 
iivestiture. 

F.  After  its  appointment,  the  trustee 
;hall  file  monthly  reports  with  the 
)arties  and  the  Court  setting  forth  the 
rustee's  efforts  to  accomplish  the 
Iivestiture  ordered  under  this  Final 
udgment.  Such  reports  shall  include 
he  name,  address  and  telephone 
lumber  of  each  person  who,  during  the 
ireceding  month,  made  an  offer  to 
icquire,  expressed  an  interest  in 
icquiring,  entered  into  negotiations  to 
icquire  or  was  contacted  about 
acquiring  any  interest  in  any  Divestiture 
'roduct,  and  shall  describe  in  detail 
>ach  contact  with  any  such  person 
luring  that  period.  The  trustee  shall 
[naintain  full  records  of  all  efforts  made 
to  divest  the  Divestiture  Products. 

G.  If  the  trustee  has  not  accomplished 
such  divestiture  within  six  (6)  months 
ifter  its  appointment,  the  trustee  shall 
thereupon  promptly  file  with  the  Court 
a  report  setting  forth  (1)  the  trustee's 
efforts  to  accomplish  the  required 
divestiture,  (2)  the  reasons,  in  the 
trustee's  judgment,  why  the  required 
divestiture  has  not  been  accomplished, 
md  (3)  the  trustee's  recommendations; 
provided,  however,  that  to  the  extent 
such  reports  contain  information  that 
the  trustee  deems  confidential,  such 
reports  shall  not  be  filed  on  the  public 
docket  of  the  Court.  The  trustee  shall  at 
the  same  time  furnish  such  report  to  the 
parties,  who  shall  each  have  the  right  to 
be  heard  and  to  make  additional 
recommendations  consistent  with  the 
purpose  of  the  trust.  The  Court  shall 
thereafter  enter  such  orders  as  it  shall 
deem  appropriate  in  order  to  carry  out 
the  purpose  of  the  trust,  which  may,  if 


necessary,  include  extending  the  trust 
and  the  term  of  the  trustee's 
appointment  by  a  period  requested  by 
the  United  States. 

VI.  Notification 

Within  two  (2)  business  days 
following  execution  of  a  definitive   - 
agreement,  contingent  upon  compliance 
with  the  terms  of  this  Final  Judgment, 
Pearson  or  the  trustee,  whichever  is 
then  responsible  for  effecting  the 
divestiture  required  herein,  shall  notify 
the  United  States  of  any  proposed 
divestiture  pursuant  to  Section  IV  or  V 
of  this  Final  Judgment.  If  the  trustee  is 
responsible,  it  shall  similarly  notify 
Pearson.  The  notice  shall  set  forth  the 
details  of  the  proposed  transaction  and 
list  the  name,  address,  and  telephone 
number  of  each  person  not  previously 
identified  who  offered  or  expressed  an 
interest  in  or  desire  to  acquire  any 
ownership  interest  in  the  Divestiture 
Products,  together  with  full  details  of 
the  same.  Within  fifteen  (15)  days  after 
receipt  of  the  notice,  the  United  States 
may  request  additional  information 
from  Pearson,  the  proposed  Acquirer,  or 
any  other  third  party  concerning  the 
proposed  divestiture,  the  proposed 
Acquirer,  and  any  other  potential 
Acquirer.  Pearson  or  the  trustee  shall 
furnish  the  additional  information 
writhin  fifteen  (15)  days  of  the  receipt  of 
the  request  imless  the  parties  agree 
otherwise.  Within  thirty  (30)  days  after 
receipt  of  the  notice  or  within  twenty 
(20)  days  after  the  United  States'  receipt 
of  the  additional  information, 
whichever  is  later,  the  United  States 
shall  notify  in  writing  Pearson  and  the 
trustee,  if  there  is  one,  stating  whether 
it  objects  to  the  proposed  divestiture.  If 
the  United  States  notifies  in  writing 
Pearson  and  the  trustee,  if  there  is  one, 
that  it  does  not  object,  then  the 
divestiture  may  be  consummated, 
subject  only  to  Pearson's  limited  right  to 
object  to  the  sale  under  Section  V.B  of 
this  Final  Judgment.  Absent  written 
notice  that  the  United  States  does  not 
object  to  the  proposed  Acquirer,  or  upon 
objection  by  the  United  States,  a 
divestiture  proposed  imder  Section  IV 
or  V  shall  not  be  consummated.  Upon 
objection  by  Pearson  under  Section  V.B, 
the  proposed  divestiture  shall  not  be 
accomplished  imless  approved  by  the 
Court. 

VII.  Financing 

•  Pearson  shall  not  finance  all  or  any 
part  of  any  purchase  made  pursuant  to 
Sections  IV  or  V  of  this  Final  Judgment. 


VIII.  Preservation  of  Assets 

Until  the  divestiture  required  by 
Section  IV.A  and  IV.B  of  this  Final 
Judgment  have  been  accomplished: 

A.  Defendant  shall  take  all  steps 
necessary  to  ensure  that  each 
Divestiture  Product  will  be  maintained 
and  developed  as  an  independent, 
ongoing,  economically,  viable  and  active 
competitor  in  its  respective  line  of 
business  and  that  the  product 
management  for  all  Divestiture 
Products,  including  the  product 
development,  marketing  and  pricing 
information  and  decision-making  be 
kept  separate  and  apart  from,  and  not 
influenced  by,  Pearson's  and  Viacom's 
businesses  in  other  products. 

B.  Defendants  shall  use  all  reasonable 
efforts  to  maintain  and  increase  sales  of 
the  Divestiture  Products,  and  shall 
maintain  at  1998  or  previously 
approved  levels  for  1999,  whichever  is 
applicable,  development,  promotional 
advertising,  sales,  marketing,  and 
merchandising  support  for  the 
Divestiture  Products. 

C.  Defendants  shall  take  all  steps 
necessary  to  ensure  that  the  Divestiture 
Products  are  fully  maintained. 
Defendants  shall  not  transfer  or  reassign 
those  personnel  primarily  responsible 
for  the  editorial  content  of  the 
Divestiture  Products  listed  on  Exhibit  A, 
including  editors,  authors,  and  science 
experts.  Each  of  defendants'  employees 
whose  predominant  responsibility  is  the 
editorial  content  of  any  Divestiture 
Product  hsted  on  Exhibit  B,  or  the 
production,  design,  layout,  sale  or 
marketing  of  any  Divestiture  Product 
shall  not  be  transferred  or  reassigned  to 
anyother  of  defendants'  products, 
except  for  transfer  bids  initiated  by 
employees  pursuant  to  defendants' 
regular,  established  job  posting  policy, 
provided  that  defendants  give  the 
United  States  and  Acquirer  ten  (10) 
days'  notice  of  such  transfer. 

D.  Defendants  shall  continue  to  fund 
and  develop  the  Divestiture  Products 
listed  on  Exhibit  A  as  they  would  have 
been  funded  and  developed  without 
their  transaction  until  one  is  sold 
pursuant  to  this  Final -Judgment. 

E.  Except  as  ptut  of  a  divestiture 
approved  by  the  United  States,  in  its 
sole  discretion,  defendants  shall  not  sell 
any  Divestiture  Products. 

F.  Defendants  shall  take  no  action  that 
would  jeopardize  the  sale  of  the 
Divestiture  Products,  or  that  would 
interfere  with  the  ability  of  any  Trustee 
to  effect  a  sale  of  any  Divestiture 
Product. 

G.  Defendants  shall  appoint  a  person 
or  persons  to  manage  the  Divestiture 
Products,  and  who  shall  be  responsible 
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for  defendants'  compliance  with  tiiis 
section. 

K.  Affidavits 

A.  Within  twenty  (20)  calendar  days 
of  the  filing  of  the  Complaint  in  this 
action,  and  every  thirty  (30)  calendar 
days  thereafter  until  the  divestiture  has 
been  completed,  whether  pursuant  to 
Section  IV  or  V  of  this  Final  Judgment, 
Pearson  shall  deliver  to  the  United 
States  an  affidavit  as  to  the  fact  and 
manner  of  complitmce  with  Section  IV 
or  V  of  this  Final  Judgment.  Each  such 
affidavit  shall  include  the  name, 
address,  and  telephone  number  of  each 
person,  who,  during  the  preceding  thirty 
(30)  days,  made  an  offer  to  acquire, 
expressed  an  interest  in  acquiring, 
entered  into  negotiations  to  acquire,  or 
was  contacted  or  made  an  inquiry  about 
acquiring,  any  interest  in  all  or  any 
portion  of  the  Divestiture  Products,  and 
shall  describe  in  detail  each  contact 
with  any  such  person  during  that 
period.  Each  such  affidavit  shall  also 
■include  a  description  of  the  efforts 
Pearson  has  taken  to  solicit  an  Acquirer 
for  any  of  the  Divestiture  Products  and 
to  provide  required  information  to 
prospective  Acquirers,  including  the 
limitation,  if  any,  on  such  information. 
B.  Within  twenty  (20)  calendar  days 
of  the  filing  of  the  Complaint  in  this 
action,  Pearson  shall  deliver  to  the 
United  States  an  affidavit  that  describes 
in  reasonable  detail  all  actions  Pearson 
has  taken  and  all  steps  Pearson  has 
implemented  on  an  ongoing  basis  to 
comply  with  Section  Vm  of  this  Final 
Judgment.  The  affidavit  shall  describe, 
but  not  be  limited  to,  Pearson's  efforts 
to  maintain  and  operate  the  Divestiture 
Products  as  active  competitors,  maintain 
the  management,  staffing,  research  and 
development  activities,  sales,  marketing 
and  pricing  of  the  Divestiture  Products, 
and  maintain  the  Divestiture  Products 
in  operable  condition  at  current 
capacity  configurations.  Pearson  shall 
deliver  to  the  United  States  an  affidavit 
describing  any  changes  to  the  efforts 
and  actions  outlined  in  Pearson's  earlier 
affidavit(s)  filed  pursuant  to  this  section 
within  fifteen  (15)  calendar  days  after 
the  change  is  implemented. 

C.  Until  one  year  after  a  divestiture 
has  been  completed,  or,  if  a  divestiture 
is  not  completed,  one  year  after  the  trust 
under  Section  V  is  terminated,  Pearson 
shall  preserve  all  records  of  all  efforts 
made  to  preserve  and  divest  the 
Divestiture  Products. 

X.  Compliance  Inspection 

For  the  purpose  of  determining  or 
secumng  compliance  with  this  Final 
Judgment,  and  subject  to  any  legally 
recognized  privilege,  firom  time  to  time: 


A.  Duly  authorized  representatives  of 
the  United  States,  including  consultants 
and  other  persons  retained  by  the 
United  States,  shall,  upon  the  written 
request  of  the  Assistant  Attorney 
General  in  charge  of  the  Antitrust 
Division  and  on  reasonable  notice  to 
Pearson  made  to  its  principal  offices,  be 
permitted: 

1.  access  during  office  hours  to 
inspect  and  copy  all  books,  ledgers, 
accounts,  correspondence,  memoranda, 
and  other  records  and  documents  in  the 
possession  or  under  the  control  of 
Pearson,  which  may  have  counsel 
present,  relating  to  any  matters 
contained  in  this  Final  Judgment;  and 

2.  subject  to  the  reasonable 
convenience  of  Pearson  and  without 
restraint  or  interference  from  it,  to 
interview,  either  informally  or  on  the 
record,  directors,  officers,  employees, 
and  agents  of  Pearson,  which  may  have 
counsel  present,  regarding  any  such 
matters. 

B.  Upon  the  written  request  of  the 
Assistant  Attorney  General  in  charge  of 
the  Antitrust  Division  made  to  Pearson 
at  its  principal  offices,  Pearson  shall 
submit  written  reports,  under  oath  if 
requested,  with  respect  to  any  of  the 
matters  contained  in  this  Final 
Judgment  as  may  be  requested. 

C.  No  informaiton  nor  any  documents 
obtained  by  the  means  provided  in  this 
Section  X  shall  be  divulged  by  any 
representative  of  the  United  States  to 
any  person  other  than  a  duly  authorized 
representative  of  the  Executive  Branch 
of  the  United  States,  except  in  the 
course  of  legal  proveedings  to  which  the 
United  States  is  a  party  (including  grand 
jury  proceedings),  or  for  the  purpose  of 
securing  compliance  with  this  Final 
Judgment,  or  as  otherwise  required  by 
law. 

D.  If  at  the  time  information  or 
docimients  are  furnished  by  Pearson  to 
the  United  States,  Pearson  represents 
and  identifies  in  writing  the  material  in 
any  such  informaiton  or  documents  for 
which  a  claim  of  protection  may  be 
asserted  under  Rule  26(c)(7)  of  the 
Federal  Rules  of  Civil  Procedure,  and 
Pearson  marks  each  pertinent  page  of 
such  material,  "Subject  to  claim  of 
protection  under  Rule  26(c)(7)  of  the 
Federal  rules  of  Civil  Procedure,"  then 
the  United  States  shall  give  ten  (10) 
days'  notice  to  Pearson  prior  to 
divulging  such  material  in  any  legal 
proceeding  (other  than  a  grand  jury 
proceeding)  to  which  Pearson  is  not  a 
party. 

XI.  Retention  of  Jurisdiction 

Jurisdiction  is  retained  by  this  Court  ' 
for  the  purpose  of  enabUng  any  of  the 
parties  to  this  Final  Judgment  to  apply 


to  this  Court  at  any  time  for  such  further 
orders  and  directions  as  may  be 
necessary  or  appropriate  for  the 
construction,  implementation,  or 
modificaiton  of  any  of  the  provisions  of 
this  Final  Judgment,  for  the  enforcement 
of  compliance  herewith,  and  for  the 
punishment  of  any  violations  hereof. 

XII.  Termination  of  Provisions 

This  Final  Judgment  will  expire  on 
the  tenth  anniversary  of  the  date  of  its 
entry. 

XIII.  Public  Interest 

Entry  of  this  Final  Judgment  is  in  the 
public  interest. 

Dated: 

Court  approval  subject  to  procedures  of 
Antitrust  Procedures  and  Penalties  Act,  15 
U.S.C.§16. 

United  States  District  Judge 

Exhibit  A 

1.  All  textbooks  or  other  educational 
materials  offered  for  sale  or  provided  or 
under  development  by  any  subsidiary  or 
division  of  Silver  Burdett  Ginn  Inc.  that  refer 
or  relate  to  the  subject  matter  of  science  for 
grades  Kindergarten  through  six,  including, 
but  not  limited  to  (1)  student  editions;  (2) 
teacher  editions;  (3)  supplemental  materials, 
including,  but  not  limited  to  workbooks, 
notebooks,  charts,  audio,  video,  software, 
CD-ROM,  Internet  and  broadcast 
components,  manipulatives  and  equipment, 
and  similar  materials;  (4)  teacher  support  and 
staff  development  materials,  including,  but 
not  limited  to  teacher  resource  books, 
assessment  materials  and  answer  keys,  test 
generators,  teaching  guides,  overhead 
transparencies,  lesson  plans  and  outlines  and 
curriculum  materials;  and  (5)  any  other 
materials  in  any  form,  format  or  media 
marketed  or  intended  to  be  marketed  as  being 
ancillary  to  the  program  or  to  an  individual 
title  within  the  program.  This  Divestiture 
Product  does  not  include  any  products  that 
are  necessary  to  fulfill  the  terms  of 
agreements  between  Silver  Burdett  Gin  Inc. 
and  purchasers  of  products  relating  to  the 
subject  matter  of  science  for  grades 
Kindergarten  through  six  that  are  in  existence 
as  of  the  date  this  Final  Judgment  is  filed 
with  the  Court, 
or 
2.  All  textbooks  or  other  educational 
materials  offered  for  sale  or  provided  or 
under  development  by  any  subsidiary  Or 
division  of  Pearson  Inc.  doing  business  as 
Scott  Foresman  Addison  Wesley  that  refer  or 
relate  to  the  subject  matter  of  science  for 
grades  Kindei:garten  through  six,  including, 
but  not  limited  to  (1)  student  editions;  (2) 
teacher  editions;  (3)  supplemental  materials, 
including,  but  uot  limited  to  workbooks, 
notebooks,  charts,  audio,  video,  software, 
CD-ROM,  Internet  and  broadcast 
components,  manipulatives  and  equipment, 
and  similar  materials;  (4)  teacher  support  and 
staff  development  materials,  including,  but 
not  limited  to  teacher  resource  books, 
assessment  materials  and  answer  keys,  test 
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generators,  teaching  guides,  overhead 
transparencies,  lesson  plans  and  outlines  and 
( I  irriculum  materials;  and  (5)  any  other 
I  ]  aterials  in  any  form,  format  or  media 
iiarketed  or  intended  to  be  marketed  as  being 


ancillary  to  the  program  or  to  an  individual 
title  within  the  program.  This  Divestiture 
Product  does  not  include  any  products  that 
are  necessary  to  fuinil  the  terms  of 
agreements  between  Pearson  Inc.  and 

Exhibit  B 


purchasers  of  products  relating  to  the  subject 
matter  of  science  for  grades  Kindergarten 
through  six  that  are  in  existence  as  of  the 
date  this  Final  Judgment  is  filed  with  the 
Court. 


College  course 


Divestiture  products 


i  I  Ktract  Algebra  

i  i  wloniy  &  Physiology  (One  Term) 

Anatomy  &  Physiology  (Two  Term) 

Art  Appreciation  

Circuits  and  Networks 


I J  \assica\  Mythotogy  

I J  dssroom  Management 


1 1  oncrete  Engineering 
1 1  ontrols  Engineering  . 


Environmental  Econorncs 
=  artran , 


-luman  Anatomy 

Human  &  Cultural  Geography 


istructk)nal  Design 


ntemwdterte  Mwroeconomk»  .... 
ntematk)nal  Corporate  Finance 


iijrtematkxtal  Ecorxxnics 

-12  Curriculum  

lanufacturing  Engineering 


lathematks  for  Elementary  Teachers 

Measurement  and  Assessment  of  Students 

^icrobiotogy  (Non-majors) 

Mlultwultural  Educatkm 


[  perating  Systems  

!  chool  Adminlstratton:  Supervision 


IStnictural  Engineering  

Surveying  

teaching  Math  to  Elementary  Students 


teching  Reading  to  Secondary  Students 


'  echnical  Math 

'  echnk»l  Math  with  Calculus 
'  echnnal  Writing  


Herstein,  At)stract  Algebra  (Prentce  Hall). 

Dummit/Foote,  Abstract  Algebra  (Prentne  Hail). 

Tortora,  Introduction  to  the  Human  Body:  The  Essentials  of  Anatomy  and  Physiok>gy  (Addison 

Wesley). 
Tortora/Gratxnvski.  Principles  of  Anatomy  and  Physiotogy  (Addison  Wesley). 
Fichner-Rathus,  Understanding  Art  (PrentKe  Hall). 
Iiwin,  BasK  Engineering  Circuit  Analysis  (Prentice  Hall). 
Johnson/Johnson/HMbrun/Scott.  Electric  Circuit  Analysis  (Prentne  Hall). 
Thomas/Rosa,  Ttie  Analysis  &  Design  of  Linear  Circuits  (Prentice  HaN). 
Johnson/Hilbrun/Johnson^cott.  Basic  Electric  Circuit  Analysis  (Prentice  Halt). 
Morford/Lenardon,  Classical  Mythok)gy  (Addison  Wesley). 
Wolfgang,  Solving  Discipline  Problems  (Allyn  &  Bacon). 
Cangek>si.  Classroom  Management  Strategies  (Addison  Wesley). 
Edwards,  Classroom  Discipline  &  Management  (Prentice  HaH). 
Burden,  Classroom  Management  &  Discipline  (Addison  Wesley). 
McCormac,  Design  of  Reinforced  Concrete  (Addison  Wesley). 
Wang/Salmon,  Reinforced  Concrete  Design  (Addison  Wesley). 
Nise,  Control  Systems  Engineering  (Addnon  Wesley). 
Kuo,  Automatic  Control  Systems  (Prentice  Hall), 
(aoodstein,  EcorK)mics  and  the  Environment  (Prentice  Halt). 
Etter,  Structured  Fortran  77  for  Engineers  and  Scientists  (Addison  Wesley). 
Etter,  Fortran  90  for  Engineers  (Addison  Wesley). 
Tortora,  Principles  of  Human  Anatomy  (Addison  Wesley). 
Jordan-Bychkov/DonK)Sh,  The  Human  Mosak::  A  Thematk:  Introductkm  to  Cultural  Geography 

(Addison  Wesley). 
Smith/Ragan,  lnstructk>nal  Design  (Merrill— Prentne  Hall). 
Kemp/Morrison/Ross,  Designing  Effective  Instructkxi  (Merrill— PrentKe  Hall). 
Rothwell/Kazanas,  Mastering  the  lnstructk>nal   Design  Process:  A  Systematk:  Approach 

(Jossey-Bass  Publishers). 
Browning/Zupan.  Microeconomk;  Theory  and  Applkatk>ns  (Addtoon  Wesley). 
Shapiro,  MultinatkKtal  Financial  Management  (PrentKe  Hall). 
Shapiro,  Foundatk)ns  of  Multinatk)nal  Financial  Management  (Prentce  Hall). 
Salvatore,  International  Economk»  (PrentKe  Hall). 
McNeil,  Curriculum:  A  Comprehensive  Introductkxi  (Addison  Wesley). 
Groover,  Fundamentals  of  Modem  Maruifacturing  (PrentKe  Hall). 
Degarmo/BlacK/Kohser,  Materials  and  Processes  in  Manufacturing  (PrentKe  Hall). 
Musser/Burger,  MathematKS  for  Elementary  Teachers  (Prentice  Hall). 
Kubiszyn/Borich,  Educatk>nal  Testing  and  Measurement  (Addnon  Wesley). 
Black,  Microbk)k>gy:  Principles  and  ApplKations  (PrentKe  Hall). 
Banks/Banks,  Multicultural/Education:  Issues  and  Perspectives  (Allyn  &  Bacon). 
Grant/Sleeter,  Turning  on  Learning:  Five  Approaches  for  MultKultural  Teaching  Plans  for 

Race,  Class,  Gender  and  Disability  (PrentKe  Hall). 
Sleeter/Grant,  Making  ChoKes  for  MultKultural  Educaton:  Five  Approaches  to  Race.  Class, 

and  Gender  (Merrill — Prentice  Hall). 
Siberschatz/Galvin,  Operating  System  Concepts  (Addison  Wesley). 
Acheson/Gall,  Technkjues  in  the  ClinKal  Superviswn  of  Teacfiers  (Addison  Wesley). 
Oliva/Pawlis,  Supen/isk>n  (or  Today's  Schools  (Addison  Wesley). 
McCormac/Nelson,  Stmctural  Analysis:  A  ClassKal  &  Matrix  Approach  (Addison  Wesley). 
McCormac,  Surveying  Fundamentals  (PrentKe  Hall). 

Reys/SuydanVLinquist/Smith,  Helping  ChikJren  Leam  MathematKS  (Allyn  &  Bacon). 
HatTiekVEdwards/Bitter,  MathematKS  Methods  for  elementary  and  Mkkjie  School  (Ally  & 

Bacon). 
SheffieW/Cnjikshank,  Teaching  and  Learning  Elementary  and  MkJdIe  School  Mathematics 

(Merrill— PrentKe  Hall). 
Heddens,  Today's  Mathematics  (Prentice  HalO- 
Ruddell,  Teaching  Content  Reading  &  Writing  (Allyn  &  Bacon). 
Ryder,  Reading  and  Learning  in  the  Content  Areas  (PrentKe  Halt). 
Cooter/Flynt,  Teaching  Reading  in  Content  Areas  (PrentKe  Hall). 
Manzo/Manzo,  Content  Area  Literacy  (Merril^— Prentice  Hall). 
Calter.  TechnKal  Mathematics  (Prentice  Hall). 
Calter.  Technical  Mathematics  with  Cateulus  (PrentKe  Hall). 
Houp,  Reporting  TechnKal  Information  (Allyn  and  Bacon). 
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Competitive  Impact  Statement 

The  United  States,  pursuant  to 
Section  2(b)  of  the  Antitrust  Procedures 
and  Penalties  Act  ("APPA"),  15  U.S.C. 
§  16(b)-{h),  files  this  Competitive 
Impact  Statement  relating  to  the 
proposed  Final  Judgment  submitted  for 
entry  in  this  civil  antitrust  proceeding. 

I.  Nature  and  Purpose  of  the  Proceeding 

On  November  23, 1998,  the  United 
States  filed  a  civil  antitrust  Complaint 
alleging  that  the  proposed  acquisition 
by  Pearson  pic  and  its  wholly 
subsidiary,  Pearson  Inc.  (collectively 
"Pearson"),  of  certain  publishing 
businesses  of  Viacom  bitemational  Inc. 
("Viacom")  would  violate  Section  7  of 
the  Clayton  Act,  15  U.S.C.  §  18.  The 
Complaint  alleges  that  Pearson  and 
Viacom,  two  of  the  nation's  largest 
publishers  of  textbooks  and  other 
educational  materials,  compete  head-to- 
head  in  the  development,  marketing, 
and  sale  of  comprehensive  elementary 
school  science  programs  and  in  the 
development,  marketing,  and  sale  of 
textbooks  used  in  thirty-two  college 
courses.  Unless  the  acquisition  is 
blocked,  competition  for  these  science 
programs  and  college  textbooks  would 
be  substantially  lessened,  leading  to 
higher  prices,  a  reduction  in  the  value 
of  materials  or  service  provided  to 
teachers  and  students,  or  lower  quality. 
The  request  for  relief  in  the  Complaint 
seeks:  (1)  a  judgment  that  the  proposed 
merger  woiUd  violate  Section  7  of  the 
Clayton  Act;  (2)  a  permanent  injunction 
preventing  consummation  of  the  merger 
agreement;  (3)  an  award  of  costs  to  the 
plaintiff;  and  (4)  such  other  relief  as  the 
Court  may  deem  just  and  proper. 

Shortly  before  the  Complaint  was 
filed,  the  parties  reached  a  proposed 
settlement  that  permits  Pearson  to 
complete  its  acqiusition  of  Viacom's 
publishing  businesses,  yet  preserves 
competition  in  the  markets  in  which  the 
transaction  would  raise  significant 
competitive  concerns.  Along  with  the 
Complaint,  the  parties  filed  a 
Stipulation  and  proposed  Final 
Judgment  setting  out  the  terms  of  the 
settlement. 

The  proposed  Final  Judgment  orders 
Pearson  to  divest  either  its  or  Viacom's 
existing  elementary  school  science 
program,  along  with  the  program  that 
that  party  is  currently  developing,  to  an 
acquirer  acceptable  to  the  United  States. 
Unless  the  United  States  agrees  to  a  time 
extension,  Pearson  must  complete  this 
divestiture  within  two  months  of  the 
filing  of  the  Complaint,  or  within  ten 
days  of  the  expiration  of  the  sixty-day 
statutory  notice-and-comment  period 
that  commenced  with  the  publication  of 


this  Competitive  Impact  Statement, 
whichever  is  later.  The  proposed  Final 
Judgment  also  orders  Pearson  to  divest 
fifty-five  college  textbooks  so  that 
competition  in  the  development, 
marketing,  and  sale  of  textbooks  in  each 
of  the  thirty-two  courses  will  be 
preserved.  Pearson  must  complete  the 
college  textbook  divestiture  within  five 
months  of  the  filing  of  the  Complaint,  or 
within  ten  days  of  the  expiration  of  the 
sixty-day  statutory  notice-and-comment 
period,  whichever  is  later. 

If  Pearson  does  not  complete  the 
divestitures  within  the  appropriate  time 
periods,  the  Court,  upon  application  of 
the  United  States,  is  to  appoint  a  trustee 
selected  by  the  United  States  to 
complete  the  remaining  divestitiues. 
The  proposed  Final  Judgment  also 
requires  Pearson  and  Viacom  to  take  all 
steps  necessary  to  maintain  and  market 
the  products  to  be  divested  as 
independent  and  active  competitors 
until  the  divestures  mandat^  by  the 
proposed  Final  Judgment  have  been 
accomplished. 

The  plaintiff  and  defendants  have 
stipulated  that  the  Court  may  enter  the 
proposed  Final  Judgment  after 
compliance  with  the  APPA.  Entry  of  the 
proposed  Final  Judgment  would 
terminate  this  action,  except  that  the 
Court  would  retain  jurisdiction  to 
construe,  modify,  or  enforce  provisions 
of  the  proposed  Final  Judgment  and 
punish  violations  thereof. 

n.  Description  of  the  Events  Giving  Rise 
to  the  Alleged  Violation 

A.  The  Defendants  and  the  Proposed 
Transaction 

Pearson  Inc.  is  a  Delaware  corporation 
headquarters  in  New  York  City,  that 
publishes  textbooks  and  other 
educational  materials  under  such  names 
as  Addison  Wesley,  Scott  Foresman  and 
Harper  Collins.  Its  parent,  Pearson  pic, 
is  an  international  media  corporation 
incorporated  in  the  United  Kingdom 
and  based  in  London. 

Viacom,  a  Delaware  corporation  based 
in  New  York  Qty,  publishes  textbooks 
and  other  educational  materials  under 
names  including  Prentice  Hall,  Silver 
Burdett  Ginn,  and  Allyn  &  Bacon.  Its 
parent,  Viacom,  Inc.  is  one  of  the 
world's  largest  entertainment  and 
publishing  companies  and  is  a  leading 
competitor  in  nearly  every  segment  of 
the  international  media  marketplace. 

On  May  17, 1998,  the  defendants 
signed  an  agreement  under  which 
Pearson  would  acquire  educational, 
professional,  and  reference  pubUshing 
businesses  from  Viacom.  This 
transaction,  which  would  increase 
concentration  in  already  concentrated 


markets,  precipitated  the  government's 
suit. 

B.  Product  Markets 

1.  Basal  Elementary  School  Science 
Program  Market 

a.  Description  of  the  Market 

Most  elementary  schools  throughout 
the  United  States  teach  science  through 
comprehensive  science  programs  known 
as  "basal  elementary  school  science 
programs,"  which  provide  organization 
and  structure,  as  well  as  guidance  and 
support,  in  how  to  teach  the  subject. 
Student  textbooks  and  teacher's  editions 
of  the  textbooks  are  the  core  of  most 
basal  programs,  but  most  also  include 
other  important  educational  materials 
and  services  called  "ancillary" 
materials,  consisting  of  student 
workbooks  and  notebooks,  audio-visual 
aids  such  as  charts  and  videotapes,  and 
materials  for  student  science  exercises 
and  experiments.  Basal  elementary 
school  science  programs  also  often 
include  services  such  as  teacher  training 
sessions. 

School  districts  or  individual  schools 
desiring  to  purchase  basal  elementary 
school  science  programs  would  not  turn 
to  any  alternative  product  in  sufficient 
numbers  to  defeat  a  small  but  significant 
increase  in  the  price  of  these  programs 
or  a  reduction  in  the  value  of  ancillary 
materials  and  services  provided  vnth 
them.  For  example,  a  school  seeking  to 
purchase  a  basal  elementary  school 
science  program  would  not  respond  to 
a  price  increase  by  considering  basal 
programs  in  mathematics  or  reading. 
Nor  would  schools  substitute  any  of  the 
few  nontraditional,  alternative  science 
programs  in  sufficient  numbers  to  defeat 
a  small  but  significant  price  increase  in 
basal  elementary  school  science 
programs. 

b.  Harm  or  Competition  as  a 
Consequence  of  the  Merger 

Pearson  and  Viacom  are  two  of  only 
four  larger  publishers  of  basal 
elementary  school  science  programs. 
They  have  consistentiy  led  the  market, 
capturing  a  combined  share  of  roughly 
fifty  percent  or  more  of  new  sales  over 
the  last  six  years,  Pearson's  Discover  the 
Wonder  program  is  a  close  substitute  for 
Viacom's  Discovery  Works  program. 
Pearson  and  Viacom  also  compete  to 
maintain  a  improve  program  quality. 
Both  are  currenUy  developing  new  basal 
elementary  school  science  programs  that 
they  will  offer  for  sale  throughout  the 
United  States  begiiming  in  1999. 

Pearson  and  Viacom's  aggressive 
competition  has  led  to  lower  prices, 
more  and  better  ancillary  materials  and 
services,  and  improvements  in  product 
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I  luality.  The  proposed  acquisition 
rould  eliminate  this  competition  and 
rould  hirther  concentrate  an  already 
|ighly  concentrated  market. 
i  1  Successful  entry  into  the  basal 
elementary  school  science  program 
niarket  is  difficult,  time  consmning,  and 
rostly.  A  publisher  would  need  to 
Assemble  an  editorial  and  sales  staff  to 
svelop.  test,  and  market  the  new 
x)gram.  and  would  need  to  overcome 
hools'  reluctance  to  purchase  an 
^  iementary  school  science  program  firom 

a  firm  lacking  an  established  reputation 
1  an  experienced  and  reliable  science 
^blisher.  Additionally,  the  science 
market  is  less  attractive  to  new  entrants 
because  elementary  school  science 
f  mding  is  neither  as  large  nor  as 
reUable  as  it  is  for  core  subjects  like 
niath  and  reading. 
The  Complaint  alleges  that  the 
ction  would  Ukely  have  the 
:^llowing  effects: 

a.  actual  and  future  competition 
itween  Pearson  and  Viacom  would  be 
iminated; 

b.  competition  generally  in  the  market 
|ri|>r  basal  elementary  school  science 
programs  woiUd  likely  be  substantially 
essened; 

c.  prices  for  basal  elementary  school 

3  :ience  programs  would  likely  increase 
D  r  the  value  of  ancillary  materials  or 
s  srvices  would  likely  decline;  and 

d.  competition  in  the  development 
a  ad  improvement  of  basal  elementary 

i  chool  science  programs  would  likely  be 
s  ubstantially  lessened. 

i .  College  Textbook  Markets 

9 .  Description  of  the  Markets 

College  professors  generally  select  a 
textbook  to  serve  as  the  primary 
teaching  material  for  their  course, 
f^extbooks  provide  the  core  written 
material  for  a  course,  serve  as  the 
foimdation  for  the  professor's  overall 
lesson  plan,  and  set  forth  the  framework 
for  class  discussions.  Although  it  is  the 
iprofessor  that  chooses  the  textbook, 
indents  purchase  the  textbooks,  usually 
from  a  college  bookstore. 

Publishers  often  attempt  to  induce  a 
lessor  to  select  their  textbooks  by 
iring  free  ancillary  educational 

aterisds  such  as  a  teacher's  edition  of 

e  textbook,  audio-visual  teaching 
Is,  and  copies  of  the  textbook  for 
iching  assistants.  Publishers  also 

imetimes  offer  textbooks  to  students  as 

art  of  discoimted  packages  that  include 
ftirther  ancillary  educational  materials 
i  uch  as  CD-ROMs  and  study  gmdes. 

The  Complaint  identified  thirty-two 
doUege  courses  in  which  Pearson  and 
\  'iacom  were  among  the  leading 
c  ompetitors  in  the  provision  of 


textbooks  and  related  educational 
materials.  These  courses  primarily  fell 
within  the  disciplines  of  biological 
sciences,  engineering,  economics, 
teachers'  education,  mathematics  and 
computer  science.  In  each  of  these 
courses,  textbooks  are  used  as  the 
primary  teaching  materials.  A  small  but 
significant  increase  in  the  price  of  a 
textbook  for  a  college  coiuse — or  a  small 
but  significant  decrease  in  the  value  of 
the  ancillary  materials  provided  with 
the  textbook — would  not  cause  a 
significant  number  of  professors  or 
students  to  switch  to  any  alternative 
products.  Used  textbooks  also  cannot 
defeat  an  increase  in  price  of  new 
textbooks  or  a  decrease  in  the  supply  of 
ancillaries  provided  with  them.  The 
supply  of  used  textbooks  is  limited,  and 
professors  usually  require  use  of  the 
newest  edition  of  a  textbook,  which  is 
generally  revised  every  three  to  four 
years. 

b.  Harm  to  Competition  as  a 
Consequence  of  the  Merger 

In  each  of  the  thirty-two  college 
textbook  markets  identified  in  the 
Complaint,  Pearson  and  Viacom 
compete  vigorously  by  offering 
textbooks  that  are  close  substitutes. 
Together,  they  accoimt  for  a  major  share 
of  new  textbook  sales,  and  face 
significant  competition  fit)m  only  a 
small  number  of  other  publishers. 

Competition  between  Pearson  and 
Viacom  has  resulted  in  lower  prices, 
more  and  better  ancillary  materials  for 
professors  and  students,  and  improved 
product  quaUty.  The  proposed 
acquisition  would  eUminate  this 
competition,  give  Pearson  the  abiUty  to 
raise  the  price  or  reduce  the  value  of 
materials,  and  would  further 
concentrate  these  already  highly 
concentrated  markets. 

In  each  of  the  thirty-two  college 
textbook  markets,  there  is  unlikely  to  be 
timely  entry  by  any  company  offering 
textbooks  and  ancillary  materials  that 
would  be  sufficient  to  defeat  an 
anticompetitive  increase  in  price  or 
decrease  in  ancillary  materials. 
Successful  entry  involves  a  costly  and 
time-consuming  process  in  which  a 
publisher  must  locate  an  author 
quaUfied  to  write  a  new  textbook,  and 
assemble  an  editorial  staff  to  edit  and 
develop  the  textbook.  In  addition,  it 
must  have  numerous  professors  to 
review  the  textbook  and  a  large  sales 
staff  to  market  it.  Entry  is  also  impeded 
by  the  difficulty  of  challenging  the 
reputation  of  successful  incumbent 
textbooks. 

The  Complaint  alleges  that  the 
transaction  would  likely  have  the 
following  effects: 


a.  actual  and  future  competition 
between  Pearson  and  Viacom  would  be 
eliminated; 

b.  competition  generally  in  the 
markets  for  the  sale  of  textbooks  and 
ancillary  materials  for  each  of  the 
college  courses  identified  in  the 
Complaint  would  likely  be  substantially 
lessened; 

c.  prices  for  textbooks  and  ancillary 
materials  for  each  of  the  college  courses 
identified  in  the  Complaint  would  likely 
increase  or  the  value  of  ancillary 
materials  would  likely  decline;  and 

d.  competition  in  the  development 
and  improvement  of  college  textbooks 
and  ancillary  materials  in  each  of  the 
college  courses  identified  in  the 
Complaint  would  likely  be  substantially 
lessened. 

m.  Explanation  of  the  Pn^poaed  Final 
Judgment 

The  proposed  Final  Judgment  is 
designed  to  eliminate  the 
anticompetitive  effects  of  Pearson's 
proposed  acquisition  of  pubUshing 
businesses  from  Viacom. 

The  proposed  Final  Judgment  requires 
divestiture  of  either  Pearson's  or 
Viacom's  basal  elementary  school 
science  program  to  an  acquirer 
acceptable  to  the  United  States  within 
two  months  after  the  filing  of  the 
proposed  Final  Judgment  in  this  matter, 
or  within  ten  days  ailer  the  expiration 
of  the  sixty-day  statutory  notice-and- 
comment  period  that  commenced  with 
the  publication  of  this  Competitive 
Impact  Statement  in  the  Federal 
Register,  whichever  is  later.  This 
divestiture  includes  all  textbooks  or 
other  educational  materials  offered  for 
sale  or  provided  or  under  development 
that  refer  or  relate  to  the  subject  matter 
of  science  for  elementary  school  grades, 
including,  but  not  limited  to  (1)  student 
editions;  (2)  teacher  editions;  (3) 
supplemental  materials,  including  but 
not  limited  to  workbooks,  notebooks, 
charts,  audio,  video,  software,  CD-ROM, 
Internet  and  broadcast  components, 
manipulatives  and  equipment,  and 
similar  materials;  (4)  teacher  support 
and  staff  development  materials, 
including,  but  not  limited  to  teacher 
resource  books,  assessment  materials 
and  answer  keys,  test  generators, 
teaching  guides,  overhead 
transparencies,  lesson  plans  and 
outlines  and  curriculum  materials;  and 
(5)  any  other  materials  in  any  form, 
format  or  media  marketed  or  intended  to 
be  marketed  as  being  ancillary  to  the 
program  or  to  an  individual  title  within 
the  program. 

Pearson  also  must  divest  the  fifty-five 
college  textbooks  identified  on  Exhibit  B 
to  the  proposed  Final  Judgment.  That 


exhibit  specifies  the  one  or  more 
textbooks  in  each  course  that  must  be 
divested  to  ensure  that  each  college 
textbook  market  suffers  no  reduction  in 
competition.  The  college  textbook 
divestitures  must  be  completed  within 
five  months  after  the  filing  of  the 
proposed  Final  Judgment  in  this  matter, 
or  within  ten  days  after  the  expiration 
of  the  sixty-day  statutory  notice-and- 
comment  period,  whichever  is  later. 
Until  the  divestitures  takes  place, 
Pearson  is  required  to  develop  and 
maintain  its  and  Viacom's  products  as 
independent  ongoing,  economically, 
viable,  and  active  competitors,  and  to 
continue  to  fund  their  development, 
promotional  advertising,  sales, 
marketing,  merchandising,  and  support. 

If  Pearson  fails  to  make  the  required 
divestitures  within  the  applicable  time 
periods,  the  Court  v\rill  appoint  a  trustee 
selected  by  the  United  States  to  effect 
the  divestitures.  Pearson  may  select 
which  basal  elementary  school  science 
program  the  trustee  will  divest,  so  long 
as  that  program  has  been  developed  and 
maintained  at  a  level  sufficient  to 
ensure  its  competitive  viability.  If  the 
United  States  determines,  in  its  sole 
discretion,  that  Pearson  has  not 
adequately  developed  and  maintained 
that  program's  competitive  viability,  the 
trustee  will  sell  the  other  program. 

The  proposed  Final  Judgment 
provides  that  defendants  will  pay  all 
costs  and  expenses  of  the  trustee.  After 
the  trustee's  appointment  becomes 
effective,  the  trustee  will  file  monthly 
reports  with  the  parties  and  the  Court, 
setting  forth  the  trustee's  efforts  to 
accompUsh  divestiture.  At  the  end  of  six 
months,  if  the  divestiture  has  not  been 
accomplished,  the  trustee  and  the 
parties  v^rill  have  the  opportunity  to 
make  recommendations  to  the  Court, 
which  shall  enter  such  orders  as 
appropriate  in  order  to  carry  out  the 
purpose  of  the  trust,  including 
extending  the  trust  and  the  term  of  the 
trustee's  appointment. 

The  proposed  Final  Judgment  takes 
steps  to  ensure  that  the  acquirers  of  the 
divested  products  will  be  viable  and 
effective  competitors.  The  United  States 
must  be  satiS:fied  that  the  acquiring 
parties  have  the  ability  and  intention  to 
publish  and  market  the  divested 
products  as  viable,  ongoing  businesses. 
The  proposed  Final  Judgment  also 
directs  Pearson  to  use  all  commercially 
practical  means  to  enable  the  acquirer  of 
the  basal  elementary  school  science 
program  to  hire  the  personnel  primarily 
responsible  for  the  program's  editorial 
content,  including  editors,  authors,  and 
science  experts,  and  to  encourage  and 
facilitate  their  emplo)rment  by  tixe 
acquirer.  Prior  to  divestiture,  Pearson 


also  may  not  transfer  any  of  these 
employees  to  new  positions  within  the 
company.  The  proposed  Final  Judgment 
also  requires  that  Pearson  provide 
acquirers  with  information  about  the 
employees  responsible  for  the  editorial 
content  of  the  college  textbooks  to  be 
divested,  and  about  the  employees 
primarily  responsible  for  the 
production,  design,  layout,  sale  or 
marketing  of  all  of  the  divested 
products.  The  proposed  Final  Judgment 
forbids  Pearson  and  Viacom  from 
interfering  with  any  acquirer's 
employment  negotiations  with  those 
employees,  and  from  transferring  some 
of  these  employees — those  spending  the 
predominant  portion  of  their  time  on  a 
divestitiu«  product — ^to  new  positions 
prior  to  the  divestitures. 

The  proposed  Final  Judgment  requires 
sale  of  all  the  tangible  and  intangible 
assets  that  make  up  each  divestiture 
product.  It  expressly  defines  each 
divestiture  product  to  include  all 
associated  intellectual  property, 
licenses,  contracts,  artwork, 
promotional  and  advertising  materials, 
customer  lists,  and  research  data.  The 
intellectual  property  specifically 
includes  the  titles  of  all  existing 
products  to  be  acquired,  but  not 
trademarks  or  trade  names  that  refer  to 
Pearson  or  Viacom.  Exhibit  A  of  the 
proposed  Final  Judgment  identifies  in 
detail  the  specific  items  (including 
student  editions,  teacher  editions,  and 
ancillary  materials)  that  are  included 
within  the  basal  elementary  school 
science  program  that  Pearson  must 
divest.  It  provides,  however,  that 
Pearson  may  continue  to  use  the 
divested  basal  elementary  school 
science  program  to  the  extent  necessary 
to  fiilfill  its  or  Viacom's  obligations 
under  existing  contracts  with 
purchasers.  These  obligations  consist 
mainly  of  the  provision  of  replacement 
copies  of  consumable  workbooks  or  lost 
or  damaged  textbooks.  The  proposed 
Final  Judgment  requires  that  the 
acquirer  grant  Pearson  a  royalty-free 
hcense  so  that  it  may  continue  to  use 
the  divested  basal  elementary  school 
science  program  for  this  limited 
purpose. 

The  proposed  Final  Judgment  is  thus 
designed  to  maintain  the  present  level 
of  competition  in  the  market  for  basal 
elementary  school  science  programs  and 
in  the  thirty-two  college  textbook 
markets  identified  in  &e  Complaint  by 
replacing  the  competitor  eliminated  as  a 
result  of  the  merger  with  one  or  more 
that  is  equally  effective.  It  accompUshes 
this  goal  by  requiring  prompt 
divestitures  so  that  the  acquirer  has 
adequate  time  to  participate  in  the 
significant  upcoming  sales 


opportunities  in  schools  and  colleges, 
by  providing  the  acquirer  with  an 
opportunity  to  employ  the  personnel 
that  are  critical  to  the  success  of  the 
divested  products,  and  by  requiring 
divestiture  of  all  tangible  and  intangible 
assets  that  make  up  each  of  those 
products. 

IV.  Remedies  Available  to  Potential 
Private  Litigants 

Section  4  of  the  Clayton  Act,  15 
U.S.C.  §  15,  provides  that  any  person 
who  has  been  injured  as  a  result  of 
conduct  prohibited  by  the  antitrust  laws 
may  bring  suit  in  federal  court  to 
recover  three  times  the  damages  the 
person  has  suffered,  as  well  as  costs  and 
reasonable  attorneys'  fees.  Entry  of  the 
proposed  Final  Judgment  will  neither 
impair  nor  assist  the  bringing  of  any 
private  antitrust  damage  action.  Under 
the  provisions  of  Section  5(a)  of  the 
Clayton  Act,  15  U.S.C.  §  16(a),  the 
proposed  Final  Judgment  has  no  prima 
facie  effect  in  any  subsequent  private 
lawsuit  that  may  be  brought  against 
defendants. 

V.  Procedures  Available  for 
Modification  of  the  Proposed  Final 
Judgment 

The  United  States  and  defendants 
have  stipulated  that  the  proposed  Final 
Judgment  may  be  entered  by  the  Court 
after  compliance  with  the  provisions  of 
the  APPA,  provided  that  the  United 
States  has  riot  withdrawn  its  consent. 
The  APPA  conditions  entry  upon  the 
Court's  determination  that  the  proposed 
Final  Judgment  is  in  the  pubUc  interest. 

The  APPA  provides  a  period  of  at 
least  sixty  days  preceding  the  effective 
date  of  the  proposed  Final  Judgment 
within  which  any  person  may  submit  to 
the  United  States  written  comments 
regarding  the  proposed  Final  Judgment. 
Any  person  who  wishes  to  comment 
should  do  so  within  sixty  days  of  the 
date  of  pubUcation  of  this  Competitive 
Impact  Statement  in  the  Federal 
Register.  The  United  States  will 
evaluate  and  respond  to  the  comments. 
All  comments  will  be  given  due 
consideration  by  the  Department  of 
Justice,  which  remains  free  to  withdraw 
its  consent  to  the  proposed  Judgment  at 
any  time  prior  to  entiy.  The  comments 
and  the  response  of  the  United  States 
will  be  filed  with  the  Court  and 
published  in  the  Federal  Register. 

Written  comments  should  be 
submitted  to:  Mary  Jean  Moltenbrey, 
Chief,  Civil  Task  Force,  Antitrust 
Division,  United  States  Department  of 
Justice.  325  Seventh  Street.  N.W.,  Suite 
300,  Washington,  DC  20530. 

The  proposed  Final  Judgment 
provides  that  the  Court  retains 
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urisdiction  over  this  action,  and  the 
}arties  may  apply  to  the  Court  for  any 
)rder  necessary  or  appropriate  for  the 
[nodification,  interpretation,  or 
snforcement  of  the  Final  Judgment. 

VL  Alternatives  to  the  Proposed  Final 
udgment 

The  United  States  considered,  as  an 
alternative  to  the  proposed  Final 
pudgment,  a  full  trial  on  the  merits 
against  Pearson  and  Viacom.  The  United 
States  is  satisfied  that  the  divestiture  of 
the  assets  specified  in  the  proposed 
Final  Judgment  will  facilitate  continued 
viable  competition  in  the  market  for 
basal  elementary  school  science 
programs  and  in  the  thirty-two  markets 
for  college  textbooks  identified  in  the 
Complaint.  The  United  States  is 
satisfied  that  the  proposed  relief  will 
prevent  the  merger  firom  having 
anticompetitive  effects  in  these  markets. 
The  divestitures  required  by  the 
proposed  Final  Judgment  will  preserve 
the  structure  of  the  markets  that  existed 
prior  to  the  merger  and  will  preserve  the 
existence  of  independent  competitors. 

Vn.  standard  of  Review  Under  the 
APPA  for  Proposed  Final  Judgment 

The  APPA  requires  that  proposed 
consent  judgments  in  antitrust  cases 
brought  by  the  United  States  be  subject 
to  a  sixty-day  comment  period,  after 
which  the  court  shall  determine 
whether  entry  of  the  proposed  Final 
Judgment  "is  in  the  public  interest."  In 
maUng  that  determination,  the  court 
may  consider — 

(1)  the  competitive  impact  of  such 
jud^nent,  including  termination  of  alleged 
violations,  provisions  for  enforcement  and 
modification,  duration  or  relief  sought, 
anticipated  effects  of  alternative  remedies 
actually  considered,  and  any  other 
considerations  bearing  upon  the  adequacy  of 
such  judgment; 

(2)  the  impact  of  entry  of  such  judgment 
upon  the  public  generally  and  individuals 
alleging  specific  injury  from  the  violations 
set  forth  in  the  complaint  including 
consideration  of  the  public  benefit,  if  any,  to 
be  derived  &t>m  a  determination  of  the  issues 
at  trial. 

15  U.S.C.§  16(e). 

As  the  Court  of  Appeals  for  the 
District  of  Coliunbia  Circuit  held,  the 
APPA  permits  a  court  to  consider, 
among  other  things,  the  relationship 
between  the  remedy  secured  and  the 
specific  allegations  set  forth  in  the 
government's  complaint,  whether  the 
decree  is  sufficiently  clear,  whether 
enforcement  mechanisms  are  sufficient, 
and  whether  the  decree  may  positively 
harm  third  parties.  See  United  States  v. 
Microsoft,  56  F.3d  1448  (D.C.  Qr.  1995). 

In  conducting  this  inquiry,  "the  Coiul 
is  nowhere  compelled  to  go  to  trial  or 


to  engage  in  extended  proceedings 
which  might  have  the  effect  of  vitiating 
the  benefits  of  prompt  and  less  costly 
settlement  through  the  consent  decree 
process."*  Rather. 

absent  a  showing  of  corrupt  failure  of  the 
government  to  discharge  its  duty,  the  Court, 
in  making  its  public  interest  finding,  should 
.  .  .  carefully  consider  the  explanations  of 
the  government  in  the  competitive  impact 
statement  and  its  responses  to  comments  in 
order  to  determine  whether  those 
explanations  are  reasonable  under  the 
circumstances. 

United  States  v.  Mid-America 
Dairymen,  Inc..  1977-1  Trade  Cas. 
161,508,  at  71,980  (W.D.  Mo.  1977). 

Accordingly,  with  respect  to  the 
adequacy  of  the  reUef  secured  by  the 
decree,  a  court  may  not  "engage  in  an 
unrestricted  evaluation  of  what  relief 
would  best  serve  the  public."  United 
States  V.  BNS.  Inc..  858  F.2d  456,  462 
(9th  Cir.  1988),  quoting  United  States  v. 

Bechtel  Corp..  648  F.2d  660,  666  (9th           (raDec.  98-33653  Filed  12-lft-98;  8:45  am) 
Cir.),  cert,  denied.  454  U.S.  1083  {\9^^)y^^la^  code  44ift,ii-M 
Precedent  requires  that  /      

(tjhe  balancing  of  competing  social  and 


required  for  a  finding  of  liability.  "(A) 
proposed  decree  must  be  approved  even 
if  it  falls  short  of  the  remedy  the  court 
would  impose  on  its  own,  as  long  as  it 
falls  withhi  the  range  of  acceptability  or 
is  'within  the  reaches  of  public  interest.' 
(citations  omitted)."  ^ 

Vm.  Determinative  Documents 

There  are  no  determinative  materials 
or  dociunents  within  the  meaning  of  the 
APPA  that  were  considered  by  the 
United  States  in  formulating  the 
proposed  Final  Judgment. 
FOR  PLAINTIFF  UNITED  STATES  OF 
AMERICA 

Dated:  December  10, 1998. 
Respectfully  submitted, 
John  W.  Poole  (D.C.  Bar  »34136) 
Senior  Trial  Attorney,  U.S.  Department  of 
Justice,  Antitrust  Division,  Civil  Task  Force, 
325  Seventh  Street,  N.W..  Suite  300. 
Washington,  DC  20530,  Telephone:  (202)  616- 
5943.  Facsimile:  (202)  307-9952. 


political  interests  affected  by  a  proposed 
antitrust  consent  decree  must  be  left,  in  the 
first  instance,  to  the  discretion  of  the 
Attorney  General.  The  court's  role  in 
protecting  the  public  interest  is  one  of 
insuring  that  the  government  has  not 
breached  its  duty  to  the  public  in  consenting 
to  the  decree.  The  court  is  required  to 
determine  not  whether  a  particular  decree  is 
the  one  that  will  best  serve  society,  but 
whether  the  settlement  is  "within  the  reaches 
of  the  public  intarest. "  More  elaborate 
requirements  might  undermine  the 
effectiveness  of  antitrust  enforcement  by 
consent  decree.' 

The  proposed  Final  judgment, 
therefore,  should  not  be  reviewed  imder 
a  standard  of  whether  it  is  certain  to 
eliminate  every  anticompetitive  effect  of 
a  particular  practice  or  whether  it 
mandates  certainty  of  fiee  competition 
in  the  future.  Court  approval  of  a  final 
judgment  requires  a  standard  more 
flexible  and  less  strict  than  the  standard 


<  119  Cong.  Rec  245M  (1973).  See  alto  United 
States  V.  Gillette  Co.,  406  F.  Supp.  713,  715  (D. 
Mass.  1975).  A  "public  interest"  determination  can 
be  made  properly  on  the  basis  of  the  Competitive 
Impact  Statement  and  Response  to  Conunents  filed 
pursuant  to  the  APPA.  Although  the  APPA 
authorizes  the  use  of  additional  procedures,  15 
U.S.C.  S  16(f),  those  procedures  are  discretionary.  A 
court  need  not  invoke  any  of  them  unless  it  believes 
that  the  comments  have  raised  significant  issues 
and  tliat  further  proceedings  would  aid  the  court  in 
resolving  those  issues.  See  H.R.  93-1463, 93rd 
Cong.  2d  Sess.  6-9.  reprinted  in  (1974)  U.S.  Code 
Cong,  a  Ad.  News  6535.  6538. 

2  United  States  v.  Bechtel,  648  F.2d  at  666 
(internal  citations  omitted)  (emphasis  added);  see 
United  States  v.  BNS.  Inc..  858  F.2d  at  4^3;  United 
States  V.  National  Broadcasting  Co.,  449  F.  Supp. 
1127, 1143  (CD.  Cal.  1978);  Gillette,  406  F.  Supp. 
at  716.  See  also  United  States  v.  American 
Cyanamid  Co.,  719  F.2d  558,  565  (2d  Cir.  1983). 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
[Docket  No.  96-44] 

Melvin  N.  Soglin,  M.D.  Continuation  of 
Raglstralion 

On  August  21. 1996.  the  then- 
Director,  Office  of  Diversion  Control. 
Drug  Enforcement  Administration 
(DEA).  issued  an  Order  to  Show  Cause 
to  Melvin  N.  SegUn,  M.D.  (Respondent) 
of  Evanston.  Illinois,  notifying  him  of  an 
opportimity  to  show  cause  as  to  why 
DEA  should  not  revoke  his  DEA 
Certificate  of  Registration  AS4328274. 
imder  21  U.S.C.  824(a)(5).  and  deny  any 
pending  appUcations  for  renewal  of 
such  registration  as  a  practitioner,  tmder 
21  U.S.C.  823(f),  for  reason  that  he  has 
been  excluded  from  participation  in  a  ' 
program  pursuant  to  42  U.^.C.  1320a- 
7(a). 

By  letter  dated  August  29. 1996. 
Respondent,  acting  pro  se.  filed  a  timely 
request  for  a  hearing,  and  following 
prehearing  procedures,  a  hearing  was 
held  in  Chicago,  Illinois  on  April  9  and 
10, 1997,  before  Administrative  Law 
Judge  Mary  Ellen  Bittner.  At  the 
hearing,  both  parties  called  witnesses  to 
testify  and  introduced  documentary 
evidence.  After  the  hearing,  both  parties 
submitted  proposed  findings  of  fact. 


'  United  States  v.  American  Tel.  &  Tel.  Co.,  552 
F.  Supp.  131. 150  (D.D.C.  1982).  affd  sub  nam. 
Maryland  v.  United  Stoles,  460  U.S.  1001  (1983). 
quoting  Gillette,  406  F.  Supp.  iit  716;  United  Slates 
V.  Alcan  Aluminum.  Ltd..  605  F.  Supp.  619.  622 
(W.D.  Ky.  1985). 
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conclusions  of  law  and  argument.  On 
May  29, 1998,  Judge  Bittner  issued  her 
Opinion  and  Recommended  Ruling, 
Findings  of  Fact,  Conclusions  of  Law 
and  Decision,  recommending  that 
Respondent's  DEA  Certificate  of 
Registration  be  continued.  Neither  party 
filed  exceptions  to  the  Administrative 
Law  Judge's  Opinion  and 
Recommended  Ruling  and  on  July  1 , 
1998,  Judge  Bittner  transmitted  the 
record  of  these  proceedings  to  the  then- 
Acting  Deputy  Administrator. 

The  Deputy  Administrator  has 
considered  the  record  in  its  entirety  and 
pursuant  to  21  CFR  131667,  hereby 
issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Deputy 
Administrator  adopts,  in  full,  the 
Opinion  and  Recommended  Ruling, 
Findings  of  Fact,  Conclusions  of  Law 
and  Decision  of  the  Administrative  Law 
Judge.  His  adoption  is  in  no  manner 
diminished  by  any  recitation  of  facts, 
issues  and  conclusions  herein,  or  of  any 
failure  to  mention  a  matter  of  fact  or 
law. 

The  Deputy  Administrator  finds  that 
Respondent  is  a  psychiatrist  licensed  to 
practice  medicine  in  Illinois.  He  has 
held  DEA  Certificate  of  Registration 
AS4328274  since  1971.  In  1981,  he 
enrolled  as  a  provider  with  the  Illinois 
Department  of  PubUc  Aid  (IDPA) 
Medical  Assistance  Program.  In 
submitting  claims  for  reimbursement, 
providers  must  list  the  appropriate  code 
for  each  service  performed.  IDPA  does 
not  reimburse  providers  for  either 
telephone  consultations  or  for  time 
spent  documenting  a  patient  file. 

In  1990,  the  Illinois  State  Police 
initiated  an  investigation  of  Respondent 
after  learning  that  he  was  filing  an 
unusually  large  number  of  IDPA  claims. 
Respondent  routinely  billed  IDPA  for 
his  care  of  patients  in  long-term  care 
facilities  listing  code  90844.  The 
description  accompanying  code  90844 
is  "(ijndividual  medical  psychotherapy, 
with  continuing  medical  diagnostic 
evaluation,  and  drug  management  when 
indicated,  including  psychoanalysis, 
insight  oriented,  behavior  modifying  or 
supportive  psychotherapy;  45  minutes 
minimum." 

Investigators  interviewed  persoimel  at 
four  long-term  care  facilities  where 
Respondent  saw  patients.  The  persoimel 
at  these  facilities  indicated  that 
Respondent  spent  on  average  between  5 
and  15  minutes  with  each  patient.  The 
investigators  later  calculated  the 
maximum  average  amoimt  of  time  that 
Respondent  could  have  spent  with  each 
patient  at  each  facility  by  using  the  total 
number  of  patients  he  had  at  a  facility 
and  the  total  time  he  spent  at  the 


facility.  These  calculations  revealed  that 
on  average.  Respondent  could  not  have 
spent  more  than  26  minutes  with  each 
patient  at  one  facility;  15.4  minutes  per 
patient  at  another  facility:  19.6  minutes 
per  patient  at  a  third  facility;  and  10.6 
minutes  with  each  patient  at  the  fourth 
facility. 

On  April  11, 1991,  investigators 
interviewed  Respondent  concerning  his 
biUing  practices.  Respondent  indicated 
that  he  spent  approximately  15  minutes 
with  each  patient  at  the  long-term  care 
facilities.  Respondent  advised  the 
investigators  that  he  was  familiar  with 
the  various  billing  codes  and  the 
amount  of  time  he  must  spend  with  a 
patient  to  use  a  particular  code.  He 
indicated  however  that  when 
determining  the  length  of  a  patient 
session,  he  included  time  spent 
documenting  the  patient  chart.  He 
further  indicated  that  although  he  knew 
that  telephone  consultations  were  not 
covered,  he  billed  for  them  because  he 
considered  them  crisis  interventions. 
Respondent  acknowledged  that  he  was 
accountable  for  the  discrepancies 
between  the  billing  codes  he  used  and 
the  actual  amount  of  time  spent  with 
each  patient,  and  that  he  had  had 
"many  sleepless  nights"  over  this 
matter.  Respondent  justified  the  billings 
by  considering  the  time  and  effort  he 
expended  and  the  complexity  of  the 
cases.  There  was  no  attempt  by 
Respondent  to  conceal  his  over-billing 
and  no  evidence  that  Respondent 
charged  for  visits  that  did  not  occur. 

A  second  interview  was  conducted 
with  a  court  reporter  present  on  April 
12, 1991,  during  which  Respondent 
essentially  repeated  what  he  had  said 
during  the  first  interview.  Respondent 
stated  that  other  than  carelessness,  he 
could  provide  no  explanation  for  the 
discrepancy  between  the  billing  codes 
he  used  and  the  actual  time  he  spent 
with  his  patients.  He  stated  that  he  was 
familiar  with  the  billing  codes  and 
therefore  could  not  plead  ignorance.  He 
acknowledged  that  he  was  legally 
responsible  for  his  billing  practices  and 
that  he  had  been  improperly  using  the 
45-minute  code  for  his  patient  visits. 

An  auditor  with  the  Illinois  State 
PoUce  Medicaid  Fraud  Control  Unit 
conducted  an  analysis  of  the  value  of 
the  services  for  which  Respondent 
billed  as  opposed  to  the  value  of  those 
he  actually  performed.  The  analysis 
revealed  that  between  January  1, 1987 
and  March  31, 1991,  Respondent  was 
overpaid  $148,309.23  by  Medicare  and 
that  between  October  1, 1987  and  April 
30,  1991,  he  was  overpaid  $224,602.08 
by  Medicaid.  Therefore  the  auditor 
concluded  that  Respondent  over-billed 


approximately  $372,911.31  during  the 
period  covered  by  the  investigation. 

On  February  19, 1992,  Respondent 
was  indicted  in  the  Qrcuit  Court  of 
Cook  County,  Illinois,  on  one  felony 
count  of  vendor  fraud  and  two  felony 
counts  of  theft.  On  April  21, 1993, 
following  a  bench  trial.  Respondent  was 
convicted  of  vendor  fraud,  and  on 
September  8, 1993,  he  was  sentenced  to 
30  months  probation  and  ordered  to  pay 
restitution  totaling  $200,000  to  the  IDPA 
and  the  United  States  Department  of 
Health  and  Human  Services  (DHHS). 

Thereafter,  on  April  15, 1994,  DHHS 
notified  Respondent  of  his  five-year 
mandatory  exclusion  from  participation 
in  the  Medicare  program  pursuant  to  42 
U.S.C.  1320a-7(a).  Then  on  June  9, 
1994,  the  IDPA  terminated  Respondent 
from  its  Medical  Assistance  Program. 
On  December  23, 1994,  Respondent  and 
the  United  States  Attorney  for  the 
Northern  District  of  Illinois  entered  into 
a  Stipulation  for  Compromise  piu^uant 
to  which  the  United  States  Attorney 
agreed  not  to  bring  Federal  criminal 
charges  against  Respondent  for 
Medicare  fiaud  in  exchange  for 
Respondent's  agreement  to  pay  $80,000 
to  the  United  States. 

At  the  hearing  in  this  matter,  two 
psychiatrists  testified  who  began  seeing 
Respondent's  long-term  care  patients 
following  his  termination  from  the 
Medical  Assistance  Program.  Both 
stated  that  the  patients  had  received 
excellent  care  from  Respondent.  One 
testified  that  seeing  patients  in  a  facility 
is  different  than  seeing  them  in  an  office 
setting,  that  it  is  not  uncommon  for 
patients  at  a  facility  to  request  attention 
frt>m  the  doctor  even  though  they  are 
not  scheduled  for  a  session  on  that  day, 
and  that  he  is  frequently  called  for 
emergencies  at  odd  times.  The 
psychiatrist  further  testified  that  he  does 
not  use  the  90844  code  for  his  long-term 
care  patients  because  he  generally 
spends  less  time  with  those  patients 
than  required  for  that  code. 

Personnel  from  the  various  long-term 
care  facilities  where  Respondent  saw 
patients  testified  on  Respondent's 
behalf.  They  indicated  that  Respondent 
is  a  capable  physician  who  is  honest, 
compassionate  and  attentive  to  his 
patients.  He  frequently  had 
unscheduled  informal  and  emergency 
contacts  with  his  patients  and  he 
worked  well  with  the  staffs  at  the 
various  facilities. 

Respondent  is  currently  providing 
medical  services  to  inmates  at  a  local 
jail.  According  to  the  medical  director  of 
the  company  that  hired  Respondent,  he 
fully  disclosed  his  background  before  he 
was  hired.  She  testified  that  Respondent 
is  a  reliable  and  conscientious  employee 
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vhose  perfonnance  is  excellent.  The 
nedical  administrator  further  testified  ' 
hat  Respondent  needs  to  be  able  to 
>rovide  controlled  substances  to  the 
nmates  in  order  to  keep  his  position 
vith  the  company. 

Finally,  Respondent  testified  on  his 
I  >wn  behalf.  He  stated  that  the  billing 
I  :odes  did  not  take  into  account  the 
lature  of  the  work  performed  in  long- 
erm  care  faciUties,  but  instead  seemed 
o  be  geared  towards  office  visits, 
lespondent  explained  that  he  did  not 
ime  his  sessions  with  patients  at  the 
ong-term  care  faciUties  because  he  was 
>ften  approached  informally  by 
>atients.  Additionally,  emergencies  and 
nterruptions  made  it  difficult  to 
iccurately  time  the  sessions.  Regarding 
lis  over-billing.  Respondent  testified 
hat  he  never  intended  to  conceal  his 
nethod  of  billing,  that  he  had  thought 
hat  it  was  acceptable  to  use  the  code  he 
lid,  and  that  he  had  never  thought  such 
X)nduct  would  lead  to  a  criminal 
ndictment.  When  asked  how  he 
ietermined  when  he  would  use  the 
)0844  code.  Respondent  repUed,  "it 
lepended  on  the  *  *  *  complexity,  the 
liagnosis,  how  much  potential  was 
nvolved,  how  many  interruptions  I 
would  have  in  my  weekly  schedule  with 
)hone  calls  or  something  having  to  do 
vith  a  patient."  Respondent  fuil^er 
estified,  "I  knew  that  I  was  billing  for 
IS  minutes  services  and  I  was  not 
)roviding  45  minutes  services." 
lespondent  distinguished  his  actions 
irom  those  of  doctors  who  charge  for 
irisits  that  never  took  place. 

According  to  Respondent,  the  state 
nedical  board  placed  his  medical 
icense  on  probation  for  one  year  and 
mposed  a  requirement  that  he  receive 
en  hours  of  continuing  medical 
Kiucation.  He  further  testified  that  he 
needs  to  be  able  to  handle  controlled 
tubstances  in  his  current  position 
reating  inmates  at  the  local  jail. 

The  Deputy  Administrator  may 
evoke  or  suspend  a  DEA  Certificate  of 
Registration  under  21  U.S.C.  §  824(a), 
ipon  a  finding  that  the  registrant: 

(1)  Has  materially  falsified  any  application 
ilsd  pursuant  to  or  required  by  this 
tubchapter  or  subchapter  n  of  this  chapter, 

(2)  Has  been  convicted  of  a  felony  under 
his  subchapter  or  subchapter  II  of  this 
:hapter  or  any  other  law  of  the  United  States, 
>r  of  any  State  relating  to  any  substance 
lefined  in  this  subchapter  as  a  controlled 
tubstance; 

(3)  Has  had  his  State  license  or  registration 
tuspended,  revoked,  or  denied  by  competent 
State  authority  and  is  no  longer  authorized 
>y  State  law  to  engage  in  the  manufacturing, 
iistribution,  or  dispensing  of  controlled 
lubstances  or  has  had  the  suspension, 
evocation,  or  denial  of  his  registration 
ecommended  by  competent  State  authority; 


(4)  Has  committed  such  acts  as  would 
render  his  registration  under  section  823  of 
this  title  inconsistent  with  the  public  interest 
as  determined  under  such  section;  or 

(5)  Has  been  excluded  (or  directed  to  be 
excluded)  from  participation  in  a  program 
pursuant  to  section  1320a-7(a)  of  Title  42. 

It  is  undisputed  that  subsection  (S)  of 
21  U.S.C.  §  824(a)  provides  the  sole 
basis  for  the  revocation  of  Respondent's 
DEA  Certificate  of  Registration. 
Pursuant  to  42  U.S.C.  1320a-7(a), 
Respondent  has  been  excluded  from 
participation  in  the  Medicare,  Medicaid, 
Maternal  and  Child  Health  Services 
Block  Crant  and  Block  Grants  to  States 
for  Social  Services  programs  for  a  five 
year  i>eriod  imtil  approximately,  mid- 
April  1999.  The  issue  remaining  is 
whether  the  Deputy  Administrator,  in 
exercising  his  (hscretion,  should  revoke 
or  suspend  Respondent's  DEA 
Certificate  of  Registration. 

The  Government  contends  that 
Respondent  is  unwilling  to  accept  full 
responsibiUty  for  his  tmlawful  billing 
practices,  that  throughout  the  hearing 
Respondent  attempted  to  justify  his 
actions,  and  that  therefore  his  DEA 
registration  should  be  revoked. 
Respondent  on  the  other  hand  does  not 
dispute  being  excluded  fix>m 
participating  in  Medicare  and  the 
Illinois  Medical  Assistance  Program,  but 
he  argues  that  his  "lifelong  professional 
conduct,  and  current  professional 
responsibiUties"  weij^t  against 
revoking  his  DEA  registration. 

In  evaluating  the  circumstances  of 
this  case.  Judge  Bittner  notes  that 
Respondent's  exclusion  from 
participation  in  Medicare  and  the 
Illinois  Medical  Assistance  Program  did 
not  result  from  any  misuse  of  his 
authority  to  handle  controlled 
substances.  However  as  Judge  Bittner 
correctly  points  out,  misconduct  which 
does  not  involve  controlled  substances 
may  constitute  groimds  for  the 
revocation  of  a  DEA  registration 
pursuant  to  21  U.S.C.  824(a)(5).  See 
Stanley  Dubin,  D.D.S.,  61  PR  60,727 
(1996);  Nelson  Ramirez-Gonzalez,  M.D., 
58  PR  52,787  (1993);  George  D.  Osafo, 
M.D.  58  PR  37,508  (1993).  Therefore,  the 
Deputy  Administrator  agrees  with  Judge 
Bittner  that  the  Government  has 
estabUshed  a  prima  facie  case  for  the 
revocation  of  Respondent's  DEA 
Certificate  of  R^stration. 

Nonetheless,  Judge  Bittner 
recommended  that  Respondent's 
registration  not  be  revoked  because  she 
was  "persuaded  that  Respondent  has 
accepted  responsibility  for  his 
misconduct  and  that  is  not  likely  to 
recur."  The  Deputy  Administrator 
agrees  with  Juc^e  Bittner,  finding  it 
significant  that  Respondent  did  not 


attempt  to  conceal  his  misconduct  and 
in  fact  was  quite  straightforward  with 
the  investigators.  The  Deputy 
Administrator  disagrees  with  the 
Government  that  Respondent  has  not 
accepted  responsibility  for  his  actions. 
Respondent  has  never  denied  that  he 
over-billed  for  his  services,  however  he 
has  attempted  to  explain  why  he  did  so. 
In  addition,  the  Deputy  Adndnistrator 
finds  it  significant  that  Respondent  was 
honest  and  forthcoming  regarding  his 
backgroimd  with  his  current  employer 
and  that  he  need  to  be  able  to  handle 
controlled  substances  in  order  to 
continue  treating  inmates  in  the  local 
jail.  Therefore,  the  Deputy 
Administrator  finds  that  Respondent's 
registration  should  not  be  revoked. 

Accordingly,  the  Deputy 
Administrator  of  the  C^g  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CPR  0.100(b)  and  0.104, 
hereby  orders  that  DEA  Certificate  of 
Registration  AS4328274,  issued  to 
Melvin  N.  Seglin,  M.D.,  be  renewed  and 
continued.  This  order  is  effective 
December  21, 1998. 

Dated:  December  8, 1998. 
Donnie  R.  Manhall. 
Depu  ty  A  dmin  istrator 
(PR  Doc.  98-33708  Filed  12-18-98;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Proposed  Collection;  Comment 
Request 

action:  Notice. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  efi'ort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  pubUc 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
tmderstood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  Standards  Administration 
is  soliciting  comments  concerning  three 
information  collections  of  the  Office  of 
Workers'  Compensation  Programs, 
Office  of  Longshore  and  Haihor 
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Workers'  Compensation:  (1) 
Certification  of  Funeral  Expenses  (LS- 
265):  (2)  Payment  of  Compensation 
Without  Award  (LS-206);  and  (3)  Notice 
of  Controversion  of  Right  to 
Compensation  (LS-207).  Copies  of  the 
proposed  information  collection 
requests  can  be  obtained  by  contacting 
the  office  Usted  below  in  the  addressee 
section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
February  22, 1999.  The  Department  of 
Labor  is  particularly  interested  in 
comments  which: 

•  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utiUty; 

•  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

•  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

ADDRESSES:  Contact  Ms.  Patricia  Forkel 
at  the  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W.,  Room  S- 
3201,  Washington,  D.C.  20210, 
telephone  (202)  693-0339.  The  Fax 
number  is  (202)  219-6592.  (These  are 
not  toll-free  nimibers.) 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Office  of  Workers'  Compensation 
Programs  administers  the  Longshore 
and  Harbor  Workers'  Compensation  Act. 
The  Act  provides  benefits  to  workers  of 
the  United  States  or  in  an  adjoining  area 
customarily  used  by  an  employer  in 
loading,  unloading,  repairing,  or 
building  a  vessel.  In  addition,  several 
acts  extend  Longshore  Act  coverage  to 
certain  other  employees.  Section  9(a)  of 
the  Act  provides  that  reasonable  funeral 
expenses  not  to  exceed  $3,000  shall  be 
paid  in  all  compensable  death  cases. 
Form  LS— 265  has  been  provided  for  use 
in  submitting  the  funeral  expenses  for 
payment. 

Under  section  14(b)  &  (c)  of  the. 
Longshore  Act,  a  self-insured  employer 
or  insurance  carrier  is  required  to  pay 


compensation  within  14  days  after  the 
employer  has  knowledge  of  the  injury  or 
death  of  the  employee.  Upon  making  the 
first  payment,  the  employer  or  carrier 
shall  immediately  notify  the  Longshore 
district  director  of  the  payment.  Form 
LS-206  has  been  designated  as  the 
proper  form  on  which  report  of  first 
pajonent  is  to  be  made. 

Pursuant  to  Section  14(d)  of  the  Act, 
if  an  employer  controverts  the  right  to 
compensation  he/she  shall  file  with  the 
Longshore  deputy  commissioner  in  the 
affected  compensation  district  on  or 
before  the  fourteenth  day  after  he  has 
knowledge  of  an  alleged  injury  or  death, 
a  notice,  in  accordance  with  a  form 
prescribed  by  the  Secretary  of  Labor, 
stating  that  the  right  to  compensation  is 
controverted.  LS-207  is  used  for  this 
purpose. 

n.  Current  Actions 

The  Department  of  Labor  (DOL)  seeks 
extension  of  approval  for  these  three 
information  collections  in  order  to  carry 
out  its  responsibility  to  meet  the 
statutory  requirements  to  provide 
compensation  or  death  benefits  imder 
the  Act  to  workers  covered  under  the 
Act. 

Type  of  Review:  Extension. 

Agency:  Employment  Standards 
Administration. 

Title:  Certification  of  Funeral 
Expenses. 

OMB  Number:  1215-0027. 

Agency  Number:  LS-265. 

Affected  Public:  Business  or  other  for- 
profit. 

Total  Respondents:  195. 

Frequency:  On  occasion. 

Total  Responses:  195. 

Average  Time  Per  Response  for 
Reporting:  15  minutes. 

Estimated  Total  Burden  Hours:  49. 

Total  Burden  Cost  (capital/startup):  0. 

Tofa7  Burden  Cost  (operating/ 
maintenance):  $68.00. 

Type  of  Review:  Extension. 
Agency:  Employment  Standards 
Administration. 

Title:  Payment  of  Compensation 
Without  Award. 

OMB  Number:  1215-0022. 

Agency  Number:  LS-206. 

Affected  Public:  Business  or  other  for- 
profit. 

Total  Respondents:  900. 

Frequency:  On  occasion. 

Total  Responses:  27,000. 

Average  Time  Per  Response:  15 
minutes. 

Estimated  Total  Burden  Hours:  6,750. 

Total  Burden  Cost  (capital/startup):  0. 

Total  Burden  Cost  (operating/ 
maintenance):  $10,057.50. 

Type  of  Review:  Extension. 


Agency:  Employment  Standards 
Administration. 

Title:  Notice  of  Controversion  of  Right 
to  Compensation. 

OMB  Number:  1215-0023. 

Agency  Number:  LS-207. 

Affected  Public:  Business  or  other  for- 
profit. 

Total  Respondents:  900. 

Frequency:  On  occasion. 

Total  Responses:  18,000. 

Average  Time  Per  Response:  15 
minutes. 

Estimated  Total  Burden  Hours:  4,500. 

Total  Burden  Cost  (capital/startup):  0. 

Total  Burden  Cost  (operating/ 
maintenance):  $6,705.00. 

Dated:  December  15, 1998. 
MargarH  J.  Sherrill, 

Chief,  Branch  of  Management  Review  and 
Internal  Control,  Division  of  Financial 
Management,  Office  of  Management, 
Administration  and  Planning.  Employment 
Standards  Administration. 

IFR  Doc.  9»-33744  Filed  12-18-98;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  iCR-e6-37] 

Longshoring  and  Marine  Terminals  (29 
CFR  Parts  1910, 1917  and  1918); 
infomfiation  Collection  Requirements 

ACTION:  Notice;  opportunity  for  pubUc 
comment. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA-95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized,  . 
collection  instruments  are  clearly 
understood,  and  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  is  soliciting 
comments  concerning  the  proposed 
reinstatement  of  the  information 
collection  requirements  contained  in  the 
standard  on  Longshoring  and  Marine 
Terminals  (29  CFR  parts  1917  and 
1918).  The  Agency  is  particularly 
interested  in  comments  that: 
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•  evaluate  whether  the  proposed 
::bllection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
Whether  the  information  will  have 
practical  utility; 

•  evaluate  the  accuracy  of  the 

f  igency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
inethodology  and  assiunptions  used; 
[•  enhance  the  quaUty,  utility,  and 
c  arity  of  the  information  to  be 
c  allected;  and 

•  minimize  the  burden  of  the 

:  ollection  of  information  on  those  who 
B  re  to  respond,  including  through  the 
use  of  appropriate  automated, 
lalectronic,  mechanical,  or  other 
Itechnological  collection  techniques  or 
other  forms  of  information  technology, 
[e.g.,  permitting  electronic  submissions 
of  responses. 

DATES:  Written  comments  must  be 
^submitted  on  or  before  February  19, 
1999. 

JDDRESSES:  Comments  are  to  be 
iibmitted  to  the  Docket  Office,  Docket 
lijo.  ICR-98-37,  Occupational  Safety 
tod  Health  Administration,  U.S. 
t)epartment  of  Labor,  Room  N-2625, 
200  Constitution  Avenue,  NW, 
Washington,  DC  20210.  Telephone: 
C202)  693-2350.  Written  comments 
Jdmited  to  10  pages  or  less  in  length  may 
also  be  transmitted  by  facsimile  to  (202) 
693-1644. 

ftOR  FURTHER  INFORMATION  CONTACT: 
tlieda  Kenney,  Directorate  of  Safety 
Standards  Programs,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N-3605, 
200  Constitution  Avenue,  NW, 
Washington,  DC  20210,  telephone:  (202) 
^93-2222.  A  copy  of  the  referenced 

Jifbrmation  collection  request  is 
vailable  for  inspection  and  copying  in 
ihe  Docket  Office  and  will  be  mailed  to 
persons  who  request  copies  by 
telephoning  Theda  Kenney  at  (202)  693- 
2222  or  Barbara  Bielaski  at  (202)  693- 
^400.  For  electronic  copies  of  the 
information  Collection  Request  on  the 
t,ongshoring  and  Marine  Terminals 
Standard,  contact  OSHA's  WebPage  on 
the  Internet  at  http://www.osha.gov  and 
click  on  "Regulations  and 
Compliance.". 

rIPPLEMENTARY  INFORMATION: 
Background 

The  Occupational  Safety  and  Health 
Vet  of  1970  (the  Act)  authorizes  the 
iromulgation  of  such  health  and  safety 
$tandards  as  are  necessary  or 
appropriate  to  provide  safe  or  healthful 
employment  and  places  of  employment. 
Irhe  statute  specifically  authorizes 


information  collection  by  employers  as 
necessary  or  appropriate  for  the 
enforcement  of  the  Act  or  for  developing 
information  regarding  the  causes  and 
prevention  of  occupational  injuries, 
illnesses,  and  accidents. 

The  Longshoring  and  Marine 
Terminals  regulations  contain 
requirements  related  to  the  testing, 
certification  and  marking  of  specific 
types  of  cargo  lifting  appliances  and 
associated  cargo  handling  gear  and  other 
cargo  handling  equipment  such  as 
conveyors  and  industrial  trucks.  The 
collections  of  information  required  fiom 
employers  by  OSHA  are  necessary  to 
reduce  employee  injuries  and  fatalities 
associated  widi  cargo  lifting  gear, 
transfer  of  vehicular  cargo,  manual 
cargo  handling,  and  exposure  to 
hazardous  atmospheres. ' 

The  Agency  published  the  Final  Rule 
on  Longshoring  and  Marine  Terminals 
in  the  Federal  Register  on  July  25, 1997 
(62  FR  40142,  Docket  No.  S-025).  In 
conjunction  with  the  final  rule,  and  as 
required  by  5  CFR  1320.8(d),  OSHA 
solicited  pubUc  comment  (Docket  No. 
ICR-97-3)  on  the  paperwork  burden 
estimates  contained  in  the  information 
collection  requirements  in  the  final  rule. 
OSHA  received  no  comments  on  these 
burden  estimates. 

However,  upon  a  more 
comprehensive  review  and  analysis  of 
the  Longshoring  and  Marine  Terminals 
Standard,  the  Agency  identified  a 
number  of  additional  requirements 
which  met  the  definition  of  a  collection 
of  information  and  which  imposes  a 
biu-den  on  employers  to  generate, 
maintain  and/or  disclose  information.  In 
order  to  provide  an  opportimity  for  the 
public  to  participate  with  OSHA  in 
identifying  methods  to  reduce  the 
burden  on  employers,  OSHA  is 
conducting  a  second  preclearance 
process  and  is  seeking  comments  fi'om 
the  pubUc  on  all  the  information 
collection  requirements  contained  in 
parts  1917  and  1918  (Marine  Terminals 
and  Longshoring). 

Type  of  Review:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Agency:  U.S.  Department  of  Labor, 
Occupational  Safety  and  Health 
Administration. 

Title:  Longshoring  and  Marine 
Terminals  (29  CFR  parts  1917  and 
1918). 

OKW  Number:  1218-0196. 

Agency  Number:  Docket  Niunber  ICR- 
98-37. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions; 
Federal  Government;  State,  local  or 
tribal  Government. 


Number  of  Respondents:  746. 

Frequency:  Varies  (Initially,  On 
Occasion,  Monthly,  Weekly,  Annually). 

Average  Time  per  Response:  Varies 
from  2  minutes  (.03  hr.)  to  8  hours. 

Estimated  Total  Burden  Hours: 
23,161. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  Office  of 
Management  and  Budget  (OMB) 
approval  of  the  information  collection 
request.  The  comments  will  become  a 
matter  of  public  record. 

Signed  at  Washington,  1X3,  this  15th  day  of 
December  1998. 

CSiarlH  N.  Jeffreas, 

Assistant  Secretary  of  Labor. 

(FR  Doc.  98-33745  Filed  12-18-98;  8:45  am] 

MLUNQ  COM  4S10-2t-M 


NUCLEAR  REGULATORY 
COMMISSION 

[DoctotNo.50-3iq 

Baltlmora  Gas  and  Electric  Company; 
Notica  of  Withdrawal  of  Application  for 
Amandmant  to  Facility  Oparating 
Ucanaa 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Baltimore  Gas  and 
Electric  Company  (the  licensee)  to 
withdraw  its  March  6, 1997,  application 
for  proposed  amendment  to  FaciUty 
Operating  License  No.  DPR-69  for  the 
Calvert  Cliffs  Nuclear  Power  Plant,  Unit 
No.  2,  located  in  Lusby,  Maryland. 

The  proposed  amendment  would 
have  revised  the  operating  license  to 
allow  the  modification  of  the  Service 
Water  Head  Tanks. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  March  19, 1997 
(62  FR  13171).  However,  by  letter  dated 
November  30, 1998,  the  licensee 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  6, 1997,  and 
the  licensee's  letter  dated  November  30, 
1998,  which  withdrew  the  application 
for  license  amendment.  The  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW.,  Washington.  DC, 
and  at  the  local  public  dociunent  room 
located  at  the  Calvert  Coimty  Library. 
Prince  Frederick,  Maryland  20678. 

Dated  at  Rockville.  Maryland,  this  15th  day 
of  December  1998. 
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For  the  Nuclear  Regulatory  Commission. 
Alexander  W.  Dromerick, 
Senior  Project  Manager,  Project  Directorate, 
Division  of  Reactor  Projects — ////,  Office  of 
Nuclear  Reactor  Regulation. 

(FR  Doc.  98-33715  Filed  12-18-98;  8:45  am] 

BILLING  CODE  759(M>1-P 


NUCLEAR  REGULATORY 
COMMrSSION 

[Docket  No.  50-289] 

Metropolitan  Edison  Company,  Jersey 
Central  Power  and  Light  Company  and 
Pennsylvania  Electric  Company  d/tVa 
GPU  Energy;  and  GPU  Nuclear,  inc. 
(Three  Mile  Island  Nuclear  Station,  Unit 
1);  Notice  of  Consideration  of  Approval 
of  Transfer  of  Facility  Operating 
License  and  Issuance  of  Conforming 
Amendment,  and  Opportunity  for  a 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  an  order 
under  10  CFR  50.80  approving  the 
transfer  of  Facility  Operating  License 
No.  DPR-50  for  the  Three  Mile  Island 
Nuclear  Station.  Unit  1  (TMI-1) 
currently  held  by  Metropolitan  Edison 
Company  (Met-Ed).  Jersey  Central 
Power  &  Light  Company  (JCP&L),  and 
Pennsylvania  Electric  Company 
(Penelec),  as  owners  of  TMI-1,  and  GPU 
Nuclear,  Inc.,  (GPUN),  as  the  licensed 
operator  of  TMI-1.  The  transfer  would 
be  to  AmerGen  Energy  Company,  LLC 
(AmerGen).  The  Commission  is  also 
considering  amending  the  license  for 
administrative  purposes  to  reflect  the 
proposed  tremsfer. 

Under  the  proposed  transfer, 
AmerGen  would  be  authorized  to 
possess,  use,  and  operate  TMI-1  under 
essentially  the  same  conditions  and 
authorizations  included  in  the  existing 
license.  In  addition,  no  physical 
changes  will  be  made  to  the  TMI-1 
facility  as  a  result  of  the  proposed 
transfer,  and  there  will  be  no  significant 
cheuiges  in  the  day-to-day  operations  of 
TMI-1. 

Pursuant  to  10  CFR  50.80,  no  License, 
or  any  right  thereunder,  shall  be 
transferred,  directly  or  indirectly, 
through  transfer  of  control  of  the 
license,  imless  the  Commission  shall 
give  its  consent  in  writing.  The 
Commission  will  approve  an 
application  for  the  transfer  of  a  license, 
if  the  Commission  determines  that  the 
proposed  transferee  is  qualiHed  to  hold 
the  license,  and  that  the  transfer  is 
otherwise  consistent  with  applicable 


provisions  of  law,  regulations,  and 
orders  issued  by  the  Commission 
pursuant  thereto. 

Before  issuance  of  the  proposed 
conforming  license  amendment,  the 
Commission  will  have  made  fmdings 
required  by  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act),  and  the 
Commission's  regulations. 

As  provided  in  10  CFR  2.1315,  unless 
otherwise  determined  by  the 
Commission  with  regard  to  a  speciHc 
application,  the  Commission  has 
determined  that  any  amendment  to  the 
license  of  a  utilization  facility  which 
does  no  more  than  conform  the  license 
to  reflect  the  transfer  action  involves  no 
significant  hazards  consideration.  No 
contrary  determination  has  been  made 
with  respect  to  this  specific  license 
amendment  application.  In  light  of  the 
generic  determination  reflected  in  10 
CFR  2.1315,  no  public  comments  with 
respect  to  significant  hazards 
considerations  are  being  solicited, 
notwithstanding  the  general  comment 
procedures  contained  in  10  CFR  50.91. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene,  and 
written  comments  with  regard  to  the 
license  transfer  application,  are 
discussed  below. 

By  January  11, 1999,  any  person 
whose  interest  may  be  affected  by  the 
Commission's  action  on  the  application 
may  request  a  hearing,  and,  if  not  the 
applicants,  may  petition  for  leave  to 
intervene  in  a  hearing  proceeding  on  the 
Commission's  action.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  should  be  filed  in  accordance 
with  the  Commission's  rules  of  practice 
set  forth  in  Subpart  M,  "Public 
Notification,  Availability  of  Documents 
and  Records,  Hearing  Requests  and 
Procedures  for  Hearings  on  License 
Transfer  Applications,"  of  10  CFR  part 
2.  In  particular,  such  requests  must 
comply  with  the  requirements  set  forth 
in  10  CFR  2.1306,  and  should  address 
the  considerations  contained  in  10  CFR 
2.1308(a).  Untimely  requests  and 
petitions  may  be  denied,  as  provided  in 
10  CFR  2.1308(b),  unless  good  cause  for 
failure  to  file  on  time  is  established.  In 
addition,  an  untimely  request  or 
petition  should  address  the  factors  that 
the  Commission  will  also  consider,  in 
reviewing  untimely  requests  or 
petitions,  set  forth  in  10  CFR 
2.1308(b)(l)-(2). 

Requests  for  a  hearing  and  petitions 
for  leave  to  intervene  should  be  served 
upon  David  R.  Lewis,  counsel  for 
GPUN,  at  Shaw  Pittman  Potts  & 
Trowbridge,  2300  N  Street,  NW., 


Washington,  DC  20037-1128  (tel:  202- 
663-8474;  fax:  202-663-8007;  e-mail: 

david lewis@shawpittman.com)  and 

Kevin  P.  Gallen,  counsel  for  AmerGen, 
at  Morgan,  Lewis  &  Bockius  LLP,  1800 
M  Street.  NW.,  Washington,  DC  20036- 
5869  (tel:  202-467-7462;  fax:  202-467- 
7176;  e-mail:  gall7462@mlb.com);  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555;  and  the  Secretary  of  the 
Commission,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555- 
0001.  Attention:  Rulemakings  and 
Adjudications  Staff,  in  accordance  with 
10  CFR  2.1313. 

The  Commission  will  issue  a  notice  or 
order  granting  or  denying  a  hearing 
request  or  intervention  petition, 
designating  the  issues  for  any  hearing 
that  will  be  held  and  designating  the 
Presiding  Officer.  A  notice  granting  a 
hearing  will  be  published  in  the  Federal 
Register  and  served  on  the  parties  to  the 
hearing. 

As  an  alternative  to  requests  for 
hearing  and  petitions  to  intervene,  by 
January  20,  1999,  persons  may  submit 
written  comments  regarding  the  license 
transfer  application,  as  provided  for  in 
10  CFR  2.1305.  The  Commission  will 
consider  and,  if  appropriate,  respond  to 
these  comments,  but  such  comments 
will  not  otherwise  constitute  part  of  the 
decisional  record.  Comments  should  be 
submitted  to  the  Secretary,  U.S.  Nuclear 
Regulatory.Commission,  Washington, 
DC  20555-0001,  Attention:  Rulemakings 
and  Adjudications  Staff,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice. 

For  further  details  with  respect  to  this 
action,  see  the  application  dated 
December  3, 1998,  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC, 
and  at  the  local  public  document  room 
located  at  the  Law/Government 
Publications  Section,  State  Library  of 
Pefnnsylvania  (REGIONAL 
DEPOSITORY),  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601. 
Harrisburg,  PA  17105. 

Dated  at  Rockville,  Maryland  this  day  15th 
of  December  1998. 

For  the  Nuclear  Regulatory  Commission. 

Cecil  O.  Thomas, 

Director,  Project  Directorate  1-3,  Division  of 
Reactor  Projects — I/II,  Office  of  Nuclear 
Reactor  Regulation. 

(FR  Doc.  98-33716  Filed  12-18-98;  8:45  amj 
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NUCLEAR  REGULATORY 
MISSION 

No.  50-220] 

llagara  Mohawk  Power  Corporation, 
(^Ine  Milo  Point  Nuclear  Station,  Unit 
1);  Exemption 


r 


Niagara  Mohawk  Power  Corporation 

E  licensee)  is  the  holder  of  Facility 
rating  License  No.  DPR-63,  which 
lorizes  operation  of  the  Nine  Mile 
I^oint  Nuclear  Station,  Unit  No.  1 
(NMPl).  The  license  provides  that  the 
licensee  is  subject  to  all  rules, 
regulations,  and  orders  of  the  U.S. 
Nuclear  Regulatory  Conunission  (the 
NRC  or  Conunission)  now  or  hereafter 
in  effect. 

[  The  facility  consists  of  two  boiling- 
water  reactors  at  the  Ucensee's  site 
Ipcated  in  Oswego  County,  New  York. 
This  exemption  appUes  only  to  NMPl. 

The  Code  of  Federal  Regulations,  10 
cm  70.24,  "Criticality  Accident 
Requirements,"  requires  that  each 
licensee  authorized  to  possess  special 
nuclear  material  shall  maintain  a 
( riticality  accident  monitoring  system  in 

<  ach  area  where  such  material  is 
ladled,  used,  or  stored.  Subsection 
fe)(l)  and  (a)(2)  of  10  CFR  70.24 

!  pecifies  detection  and  sensitivity 

I  equirements  that  these  monitors  must 

1  leet.  Subsection  (a)(1)  also  specifies 

t  liat  all  areas  subject  to  criticality 

)  iccident  monitoring  must  be  covered  by 

I  wo  detectors.  Subsection  (a)(3)  of  10 

I IFR  70.24  requires  licensees  to 

1  aaintain  emergency  procedures  for  each 

<  rea  in  which  this  licensed  special 

1  luclear  material  is  handled,  used,  or 
i  tored  and  provides  (1)  that  the 
]  irocedures  ensure  that  all  personnel 
1  vithdraw  to  an  area  of  safety  upon  the 
i  ounding  of  a  criticaUty  accident 
]  aonitor  alarm,  (2)  that  the  procedures 
1  aust  include  drills  to  familiarize 
lersonnel  with  the  evacuation  plan,  and 
3)  that  the  procedures  designate 
esponsible  individuals  for  determining 
t  he  cause  of  the  alarm  and  placement  of 
Radiation  survey  instruments  in 
j  €cessible  locations  for  use  in  such  an 
( imergency.  Subsection  (b)(1)  of  10  CFR 
',  '0.24  requires  licensees  to  have  a  means 
I  o  identify  quickly  personnel  who  have 
1  eceived  a  dose  of  10  rads  or  more. 
:  iubsection  (b)(2)  of  10  CFR  70.24 
1  equires  licensees  to  maintain  personnel 
decontamination  facilities,  to  maintain 
)  iirangements  for  a  physician  and  other 
1  nedical  personnel  qualified  to  handle 
]  adiation  emergencies,  and  to  maintain 
I  irrangements  for  the  transportation  of 


contaminated  individuals  to  treatment 
facilities  outside  the  site  boundary. 
Paragraph  (c)  of  10  CFR  70.24  exempts 
part  50  licensees  from  the  requirements 
of  paragraph  (b)  of  10  CFR  70.24  for 
special  nuclear  material  used  or  to  be 
used  in  the  reactor.  Paragraph  (d)  of  10 
CFR  70.24  states  that  any  licensee  who 
believes  that  there  is  good  cause  why  it 
should  be  granted  an  exemption  from  all 
or  part  of  10  CFR  70.24  may  apply  to  the 
Commission  for  such  an  exemption  and 
shall  specify  the  reasons  for  the  relief 
requested.  Paragraph  (a)  of  10  CFR  70.14 
states  that  the  Commission  may,  upon 
application  of  any  interested  person  or 
upon  its  own  initiative,  grant  such 
exemption  from  10  CFR  part  70  as  it 
determines  are  authorized  by  law  and 
will  not  endanger  life  or  property  or  the 
common  defense  and  security  and  are 
otherwise  in  the  public  interest. 

m 

The  special  nuclear  material  that 
could  be  assembled  into  a  critical  mass 
at  NMPl  is  in  the  form  of  nuclear  fuel, 
the  quantity  of  special  nuclear  material 
other  than  fuel  that  is  stored  on  site  is 
small  enough  to  preclude  achieving  a 
critical  mass.  The  NRC  staff  has 
evaluated  the  possibility  of  an 
inadvertent  criticaUty  of  the  nuclear  fuel 
at  NMPl  and  has  determined  that  such 
an  accident  caimot  occur  if  the  licensee 
meets  the  following  seven  criteria. 

1.  Plant  procedures  do  not  permit 
more  than  3  new  assemblies  to  be  in 
transit  between  the  associated  shipping 
cask  and  dry  storage  rack  at  one  time. 

2.  The  k-effiective  of  the  fresh  fuel 
storage  racks  filled  with  fuel  of  the 
maximum  permissible  Uranium  (U)-235 
enrichment  and  flooded  with  pure  water 
does  not  exceed  0.95  at  a  95% 
probability  with  a  95%  confidence 
level. 

3.  If  optimiun  moderation  of  fuel  in 
the  fresh  fuel  storage  racks  occurs  when 
the  fresh  fuel  storage  racks  are  not 
flooded,  the  k-effective  corresponding  to 
this  optimum  moderation  does  not 
exceed  0.98  at  a  95%  probability  with 

a  95%  confidence  level. 

4.  The  k-effective  does  not  exceed 
0.95  at  a  95%  probability  with  a  95% 
confidence  level  in  the  event  that  the 
spent  fuel  storage  racks  are  filled  with 
fuel  of  the  maximum  permissible  U-235 
enrichment  and  flooded  with  pure 
water. 

5.  The  quantity  of  forms  of  special 
nuclear  material,  other  than  nuclear 
fuel,  that  are  stored  on  site  in  any  given 
area  is  less  than  the  quantity  necessary 
for  a  critical  mass. 

6.  Radiation  monitors,  as  required  by 
General  Design  Criterion  (GDC)  63  of 
Appendix  A  to  10  CFR  part  50.  are 


provided  in  fuel  storage  and  handling 
areas  to  detect  excessive  radiation  levels 
and  to  initiate  appropriate  safety 
actions. 

7.  The  maximum  nominal  U-235 
enrichment  is  limited  5  to  5  weight 
percent. 

By  letter  dated  November  6, 1998,  the 
licensee  requested  an  exemption  from 
10  CFR  70.24.  In  this  exemption  request, 
the  licensee  addressed  the  seven  criteria 
given  above  and  indicated  how  each 
criterion  is  satisfied  at  NMPl .  The 
licensee  stated  that  it  does  not  analyze 
for  the  optimum  moderation  condition 
as  addressed  in  Criterion  3  above,  but 
has  used  a  standard  industry  practice  by 
implementing  administrative  and 
physical  controls  in  accordance  with 
General  Electric's  Service  Information 
Letter  152,  "Criticality  Margins  for  the 
Storage  of  New  Fuel,"  dated  March  31, 
1976.  To  preclude  the  existence  of  an 
optimum  moderation  condition  in  the 
new  fuel  vault  area,  the  licensee  uses 
the  following  controls  or  design 
features:  the  new  fuel  vault  is  equipped 
with  a  drain  to  prevent  flooding;  the 
pre-fire  plans  will  be  revised  before  any 
more  new  fuel  is  received  to  ensure  that 
fire  fighting  foam  or  water  will  not  be 
directed  towards  the  new  fuel  vault 
diuing  dry  storage  of  new  fuel;  and  only 
one  new  fuel  vault  (non-combustible) 
cover  is  removed  at  a  time  and,  if  the 
vault  is  left  unattended,  either  the  new 
fuel  vault  cover  will  be  reinstalled  or  a 
solid  fireproof  cover  installed.  The  NRC 
staff  has  found  these  practices  and 
features  acceptable. 

Regarding  Criterion  4  above,  the 
licensee  states  that  there  are  two  types 
of  spent  fuel  storage  racks  in  the  NMPl 
spent  fuel  storage  pool — those  of  the 
poison  type  incorporating  a  neutron 
absorbing  material  and  those  of  a  non- 
poison  type  without  special  neutron 
absorbers.  Both  types  are  designed  to 
maintain  k-efliective  less  than  or  equal  to 
0.95  under  all  storage  conditions.  As 
required  by  NMPl  Technical 
Specification  (TS)  5.5,  fuel  assembUes 
stored  in  the  spent  fuel  storage  locations 
of  the  non-poison  flux  trap  design  are 
limited  to  3.0  weight  percent  of  U-235 
per  axial  centimeters  of  assembly-  Since 
all  fuel  assembUes  used  at  NMPl  since 
the  1980's  exceed  3.0  weight  percent  of 
U-235,  the  non-poison  racks  are  not 
used  for  unirradiated  fuel.  Spent  fuel 
storage  racks  of  the  poison  type 
incorporating  a  neutron  absorber  are 
analyzed  and  designed  consistent  with 
Criterion  4.  Thus,  the  NRC  staff 
concludes  that  the  storage  of  new  fuel 
in  spent  fuel  racks  at  NMPl  is 
consistent  with  Criterion  4  above. 

The  NRC  staff  has  reviewed  the 
licensee's  submittal  and  has  determined 
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that  NMPl  meets  the  criteria  for 
'  prevention  of  inadvertent  criticality; 
therefore,  the  NRC  staff  has  determined 
that  there  is  no  credible  way  in  which 
an  inadvertent  criticality  could  occur  in 
special  nuclear  materials  handUng  or 
storage  areas  at  NMPl. 

The  purpose  of  the  criticality 
monitors  required  by  10  CFR  70.24  is  to 
ensure  that  if  a  criticahty  were  to  occur 
during  the  handling  of  special  nuclear 
material,  personnel  would  be  alerted  to 
that  fact  and  would  take  appropriate 
action.  The  NRC  staff  has  determined 
that  there  is  no  credible  way  in  which 
such  an  accident  could  occur.  The 
licensee  has  radiation  monitors 
consistent  with  CDC  63  in  fuel  storage 
and  handling  areas.  These  monitors 
would  alert  personnel  to  excessive 
radiation  levels  and  allow  them  to 
initiate  appropriate  safety  actions.  The 
low  probabiUty  of  an  inadvertent 
criticality,  together  with  the  licensee's 
adherence  to  GDC  63,  constitute  good 
cause  for  granting  an  exemption  to  the 
requirements  of  10  CFR  70.24. 

IV 

The  Commission  has  determined  that, 
pursuant  to  10  CFR  70.14(a),  this 
exemption  is  authorized  by  law,  will  not 
endanger  hfe  or  property  or  the  common 
defense  and  security,  and  is  otherwise 
in  the  public  interest.  Therefore,  the 
Commission  hereby  grants  the  licensee 
an  exemption  from  the  requirements  of 
10  CFR  70.24  for  NMPl. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  quality  of  the 
human  environment  [63  FR  67944]. 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  this  10th  day 
of  Dec8mberl998. 

For  the  Nuclear  Regulatory  Commission. 

Samuel ).  Collins. 

Director,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  98-33717  Filed  12-18-98;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50^10] 

In  the  Matter  of  Rochester  Gas  and 
Electric  Corporation;  (Nine  Mile  Point 
Nuclear  Station  Unit  No.  2);  Order 
Approving  Application  Regarding 
Restructuring  of  Rochester  Gas  and 
Electric  Corporation  by  Establishment 
of  a  Holding  Company  Affecting 
License  No.  NPF-69,  Nine  Mile  Point 
Nuclear  Station.  Unit  No.  2 

I 

Rochester  Gas  and  Electric 
Corporation  (Applicant)  is  licensed  by 
the  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  Commission)  to 
own  and  possess  a  14-percent  interest  in 
Nine  Mile  Point  Nuclear  Station,  Unit  2 
(NMP2),  under  Facility  Operating 
License  No.  NPF-69,  issued  by  the 
Commission  on  July  2, 1987.  In  addition 
to  AppUcant.  the  other  owners  who  may 
possess,  but  not  operate,  NMP2  are  New 
York  State  Electric  &  Gas  Corporation 
with  an  18-percent  interest.  Long  Island 
Lighting  Company  with  an  18-percent 
interest,  and  Central  Hudson  Gas  and 
Electric  Corporation  with  a  9-percent 
interest.  Niagara  Mohawk  Power 
Corporation  (NMPC)  owns  a  41 -percent 
interest  in  NMP2,  is  authorized  to  act  as 
agent  for  the  other  owners,  and  has 
exclusive  responsibility  and  control 
over  the  operation  and  maintenance  of 
NMP2.  NMP2  is  located  in  the  town  of 
Scriba,  Oswego  County,  New  York. 

n 

Under  cover  of  a  letter  dated  July  31, 
1998,  AppUcant  submitted  an 
application,  which  was  supplemented 
August  18, 1998,  and  September  14, 
1998,  for  consent  by  the  Commission, 
pursuant  to  10  CFR  50.80,  regarding  a 
proposed  corporate  restructuring  action 
that  would  result  in  the  indirect  transfer 
of  the  operating  license  for  NMP2  to  the 
extent  it  is  held  by  Applicant.  As  a 
result  of  the  proposed  restructuring. 
Applicant  would  establish  a  new 
holding  company  and  become  a 
subsidiary  of  the  new  holding  company, 
not  yet  named,  to  be  created  in 
accordance  with  an  "Amended  and 
Restated  Settlement  Agreement"  with 
the  Public  Service  Commission  of  the 
State  of  New  York,  dated  January 
October  23, 1997  (Case  9&-E-0989). 

According  to  the  application, 
essentially  all  of  the  outstanding  shares 
of  Applicant's  common  stock  would  be 
exchanged  on  a  share-for-share  basis  for 
common  stock  of  the  proposed  new 
holding  company,  such  that  the  holding 
company  would  own  the  outstanding 


common  stock  of  Applicant.  Under  the 
proposed  restructuring,  Applicant 
would  continue  to  be  an  "electric 
utility"  as  defined  in  10  CFR  50.2, 
providing  the  same  utility  services  as  it 
did  before  the  restructuring.  In  addition, 
certain  non-utility  unregulated 
subsidiaries  of  Applicant  would  become 
subsidiaries  of  the  new  holding 
company.  Applicant  would  retain  its 
ownership  interest  in  NMP2  and  would 
continue  to  be  a  licensee.  No  direct 
transfer  of  the  operating  license  or 
interests  in  the  station  would  result 
from  the  proposed  restructuring.  The 
transaction  would  not  involve  any 
change  to  either  the  management 
organization  or  technical  personnel  of 
NMPC,  which  has  exclusive 
responsibility  under  the  operating 
license  for  operating  and  maintaining 
NMP2  and  which  is  not  involved  in  the 
proposed  restructuring  of  Applicant. 

Notice  of  the  application  for  approval 
was  published  in  die  Federal  Register 
on  October  26. 1998  (63  FR  57141),  and 
an  Environmental  Assessment  and 
Finding  of  No  Significant  Impact  was 
published  in  the  Fedo^  Register  on 
October  26, 1998  (63  FR  57143). 

Under  10  CFR  50.80,  no  license  shall 
be  transferred,  directly  or  indirectly, 
through  transfer  of  control  of  the 
license,  unless  the  Commission  shall 
give  i's  consent  in  writing.  Upon  review 
of  the  information  submitted  in  the 
application  of  July  31, 1998,  as 
supplemented  by  letters  dated  August 
18,  and  September  14, 1998,  and 
attachments  thereto,  the  NRC  staff  has 
determined  that  the  proposed 
restructuring  of  Applicant  by 
establishment  of  a  holding  company 
will  not  affect  the  qualifications  of 
Applicant  as  a  holder  of  the  license,  and 
that  the  transfer  of  control  of  the  license 
for  NMP2,  to  the  extent  effected  by  the 
restructuring,  is  otherwise  consistent 
with  applicable  provisions  of  law, 
regulations,  and  orders  issued  by  the 
Commission,  subject  to  the  conditions 
set  forth  herein.  "These  findings  are 
supported  by  a  safety  evaluation  dated 
December  14, 1998. 

m 

Accordingly,  pursuant  to  sections 
161b,  161i,  161o,  and  184  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  42 
use  2201(b),  2201(i),  2201(o),  and  2234, 
and  10  CFR  50.80,  It  is  hereby  ordered 
that  the  Commission  approves  the 
apphcation  regarding  the  proposed 
restructuring  of  Applicant  by  the 
establishment  of  a  holding  company, 
subject  to  the  foUovtring:  (1)  Applicant 
shall  provide  the  Director,  Office  of 
Nuclear  Reactor  Regulation,  a  copy  of 
any  application,  at  the  time  it  is  filed. 


t }  transfer  (excluding  grants  of  security 
i  iterests  or  liens)  from  Applicant  to  its 
[  roposed  parent,  or  to  any  other 
idffiliated  company,  facilities  for  the 

Sroduction.  transmission,  or 
istribution  of  electric  energy  having  a 
epreciated  book  value  exceeding  10 
iJercent  (10%)  of  Applicant's 
joonsolidated  net  utility  plant,  as 
|ipcorded  on  Applicant's  books  of 
^count,  and  (2)  should  the 
restructuring  of  Applicant  not  be 
flompleted  by  December  14, 1999,  this 
C  )rder  shall  become  null  and  void, 
[  rovided,  however,  on  application  and 
f  }r  good  cause  shown,  such  date  may  be 
E  xtended. 
This  Order  is  effiective  upon  issuance. 

By  January  11, 1999,  any  person 
\  fhose  interest  may  be  a^ected  by  this 
I  ftder  may  file  in  accordance  with  the 
( k>mmission's  rules  of  practice  set  forth 
i  A  Subpart  M  of  10  CFR  part  2,  a  request 
br  a  hearing  and  petition  for  leave  to 
i  itervene  with  respect  to  issuance  of  the 
Order. 

Such  requests  and  petitions  must 
( omply  with  the  requirements  set  forth 
in  10  CFR  2.1306,  and  should  address 
me  considerations  contained  in  10  CFR 
i.l308(a).  Untimely  requests  and 
petitions  may  be  denied,  as  provided  in 
}0  CFR  2.1308(b),  unless  good  cause  for 
failure  to  file  on  time  is  established,  hi 
Addition,  an  untimely  request  or 
petition  should  address  the  factors  that 
the  Commission  will  also  consider,  in 
ileviewing  untimely  requests  or 
J  etitions,  set  forth  in  10  CFR 
:  .1308(b)(l)-(2).  Requests  for  a  hearing 
)  nd  petitions  for  leave  to  intervene 
!  hould  be  served  upon  Dr.  Robert  C. 
14ecredy,  Vice  President,  Nuclear 
( )perations,  Rochester  Gas  and  Electric 
Corporation,  89  East  Avenue.  Rochester, 
^  14649:  the  General  Counsel,  U.S. 
luclear  Regulatory  Commission, 
ashington,  DC  20555;  and  the 
ecretary  of  the  Commission,  U.S. 
uclear  Regulatory  Commission, 

{Washington.  DC  20555-0001,  Attention: 
ulem^ngs  and  Adjudications  Staff,  in 
^cordance  with  10  CFR  2.1313. 

The  Commission  will  issue  a  notice  or 
<  trder  granting  or  denying  a  hearing 
1  equest  or  intervention  petition, 
designating  the  issues  for  any  hearing 
that  will  be  held  and  designating  the 

i residing  Officer.  A  notice  granting  a 
earing  will  be  published  in  the  Federal 
.egister  and  served  on  the  parties  to  the 
hearing. 

For  turther  details  with  respect  to  this 
( )rder,  see  the  application  for  approval 
dated  July  31, 1998,  as  supplemented  by 
letters  dated  August  18. 1998.  and 
!  September  14, 1998,  and  attachments 


thereto,  and  the  Safety  Evaluation  dated 
December  14, 1998,  which  are  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC.  and  at  the  local 
public  document  room  located  at  the 
Reference  and  Documents  Department. 
Penfield  Library,  State  University  of 
New  York.  Oswego,  New  York  13126 
and  the  Rochester  Public  Library.  115 
South  Avenue,  Rochester.  New  York 
14610. 

Dated  at  Rockville,  Maryland,  this  14th  day 
of  December  1998. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  J.  Collins, 
Director,  Office  of  Nuclear  Reactor 
Regulation. 

[PR  Doc.  98-33718  Filed  12-18-98;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-224] 

In  the  Matter  of  Rochester  Gas  and 
Electric  Corporation;  (R.  E.  Ginna 
Power  Plant);  Order  Approving 
Application  Regarding  Restructuring 
of  Rochester  Gas  and  Electric 
Corporation  t>y  Establishment  of  a 
Holding  Company  Affecting  License 
No.  DPR-18,  R.E.  Ginna  Nuclear  Power 
Plant 

I 

Rochester  Gas  and  Electric 
Corporation  (RG&E  and  licensee)  is 
licensed  by  the  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  Commission)  to 
possess,  maintain,  and  operate  the  R.  E. 
Ginna  Nuclear  Power  Plant  (Ginna  or 
the  facility),  under  Facility  Operating 
License  No.  DPR-18,  issued  by  the 
Commission  on  December  10, 1984. 
RG&E  fully  owns  Ginna.  The  facility  is 
located  in  Wayne  County,  New  York. 

n 

RG&E  submitted  an  application  dated 
July  31, 1998,  as  supplemented  August 
18, 1998.  and  September  14, 1998,  for 
consent  by  the  Commission,  pursuant  to 
10  CFR  50.80,  to  the  extent  a  proposed 
corporate  restructuring  action  would 
result  in  the  indirect  transfer  of  the 
operating  license  for  the  facility.  Under 
the  proposed  restructuring,  RG&E  would 
establish  a  new  holding  company  and 
become  a  subsidiary  of  the  new  holding 
company  in  accordance  with  a 
Settlement  Agreement  reached  with  the 
New  York  Public  Service  Commission 
(PSC  Case  Nos.  96-E-0989),  dated 
October  23,  1997.  Unregulated 
subsidiaries  of  RG&E  would  also 


become  subsidiaries  of  the  new  holding 
company. 

According  to  the  application, 
essentially  each  share  of  RG&E's 
common  stock  would  be  exchanged  for 
one  share  of  common  stock  of  the 
holding  company  such  that  the  holding 
company  would  own  the  outstanding 
common  stock  of  RG&E.  Under  this 
restructuring,  RG&E  would  continue  to 
be  an  "electric  utility"  as  defined  in  10 
CFR  50.2  engaged  in  the  transmission, 
distribution  and  generation  of 
electricity.  RG&E  would  continue  to  be 
the  direct  owner  of  Giima  and  would 
continue  to  operate  Ginna.  No  direct 
transfer  of  the  operating  license  would 
result  from  the  proposed  restructuring. 
The  transaction  would  not  involve  any 
change  in  the  responsibility  for  nuclear 
operations  within  RG&E.  Officer 
responsibilities  at  the  holding  company 
level  would  be  primarily  administrative 
and  financial  in  nature  and  would  not 
involve  operational  matters  related  to 
Ginna.  No  RG&E  nuclear  management 
positions  would  be  changed  as  a  result 
of  the  corporate  restructuring. 

A  Notice  of  Consideration  of 
Approval  of  Application  Regarding 
Proposed  Corporate  Restructuring  was 
published  in  the  Federal  Register  on 
October  26. 1998  (63  FR  57141).  and  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  was  published 
in  the  Federal  Register  on  October  26. 
1998  (63  FR  57143). 

Under  10  CFR  50.80,  no  ficense  shall 
be  transferred,  directly  or  indirectly, 
through  transfer  of  control  of  the 
license,  unless  the  Commission  shall 
give  its  consent  in  writing.  Upon  review 
of  the  information  submitted  in  the 
application  of  July  31, 1998,  as 
supplemented  August  18, 1998,  and 
September  14, 1998.  the  NRC  staff  has 
determined  that  the  restructuring  of 
RG&E  by  establishment  of  a  holding 
company  will  not  affect  the 
qualifications  of  RG&E  as  the  holder  of 
the  license  for  Ginna,  and  that  the 
transfer  of  control  of  the  license,  to  the 
extent  effected  by  the  proposed 
restructuring,  is  otherwise  consistent 
with  applicable  provisions  of  law, 
regulations,  and  orders  issued  by  the 
Commission,  subject  to  the  conditions 
set  forth  herein.  These  findings  are 
supported  by  a  safety  evaluation  dated 
Deceihber  14. 1998. 

Ill 

Accordingly,  pursuant  to  Sections 
161b,  161i,  161o.  and  184  of  the  Atomic 
Energy  Act  of  1954.  as  amended.  42 
use  §§  2201(b),  2201(i).  2201(o).  and 
2234.  and  10  CFR  50.80.  //  is  hereby 
ordered  that  the  Commission  approves 
the  application  regarding  the  proposed 
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restructuring  of  RG&E  by  the 
establishment  of  a  holding  company, 
subject  to  the  following:  (1)  RG&E  shall 
provide  the  Director  of  the  Office  of 
Nuclear  Reactor  Regulation  a  copy  of 
any  application,  at  the  time  it  is  filed, 
to  transfer  (excluding  grants  of  security 
interests  or  Hens)  from  RG&E  to  its 
proposed  parent,  or  to  any  other 
affiliated  company,  facilities  for  the 
production,  transmission,  or 
distribution  of  electric  energy  having  a 
depreciated  book  value  exceeding  10 
percent  (10%)  of  RG&E's  consolidated 
net  utility  plant,  as  recorded  on  RG&E's 
books  of  account;  and  (2)  should  the 
restructuring  of  RG&E  as  described 
herein,  not  be  completed  by  December 
14, 1999,  this  Order  shall  become  null 
and  void,  provided,  however,  on 
application  and  for  good  cause  shown, 
such  date  may  be  extended. 
This  Order  is  effective  upon  issuance. 

IV 

By  January  11, 1999,  any  person 
whose  interest  may  be  affected  by  this 
Order  may  file  in  accordance  with  the 
Commission's  rules  of  practice  set  forth 
in  Subpart  M  of  10  CFR  Part  2  a  request 
for  a  hearing  and  petition  for  leave  to 
intervene  with  respect  to  issuance  of  the 
Order.  Such  requests  and  petitions  must 
comply  with  the  requirements  set  forth 
in  10  CFR  2.1306,  and  should  address 
the  considerations  contained  in  10  CFR 
2.1308(a).  Untimely  requests  emd 
petitions  may  be  denied,  as  provided  in 
10  CFR  2.1308(b),  unless  good  cause  for 
failure  to  file  on  time  is  established.  In 
addition,  an  untimely  request  or 
petition  should  address  the  factors  that 
the  Commission  will  also  consider,  in 
reviewing  untimely  requests  or 
petitions,  set  forth  in  10  CFR 
2.1308(b)(l)-(2). 

Requests  for  a  hearing  and  petitions 
for  leave  to  intervene  should  be  served 
upon  Dr.  Robert  C.  Mecredy,  Vice 
President,  Nuclear  Operations, 
Rochester  Gas  and  Electric  Corporation, 
89  East  Avenue,  Rochester,  New  York 
14649;  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555;  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555; 
and  the  Secretary  of  the  Commission, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  in 
accordance  with  10  CFR  2.1313. 

The  Commission  will  issue  a  notice  or 
order  granting  or  denying  a  hearing 
request  of  intervention  petition, 
designating  the  issues  for  any  hearing 
that  will  be  held  and  designating  the 
Presiding  Officer.  A  notice  granting  a 
hearing  will  be  pubUshed  in  the  Federal 


Register  and  served  on  the  parties  to  the 
hearing. 

For  nirther  details  with  respect  to  this 
Order,  see  the  application  for  approval 
filed  by  RG&E  dated  July  31 ,  1998,  as 
supplemented  by  letter  dated  August  18, 
1998,  and  attachments  thereto,  and 
letter  dated  September  14, 1998,  with 
attachments,  and  the  Safety  Evaluation 
dated  December  14, 1998,  which  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gebnan  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Reference  and  Documents  Department, 
Penfield  Library,  State  University  of 
New  York,  Oswego,  New  York  13126 
and  the  Rochester  PubUc  Library,  115 
South  Avenue,  Rochester,  New  York 
14610. 

E)ated  at  Rockville,  Maryland,  this  14th  day 
of  December  1998. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  J.  Collins, 
Director,  Office  of  Nuclear  Reactor 
Regulation. 

[PR  Doc.  98-33719  Filed  12-18-98;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  STN  50-^454,  STN  5(M55,  STN 
50-456.  STN  50-457] 

Commonwealth  Edison  Company; 
Byron  and  Braidwood  Stations,  Units  1 
and  2;  Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-37 
and  NPF-66,  issued  to  Commonwealth 
Edison  Company  (ComEd,  the  licensee) 
for  operation  of  Byron  Station,  Units  1 
and  2,  located  in  Ogle  County,  Illinois 
and  to  Facility  Operating  License  Nos. 
NPF-72  and  NPF-77,  issued  to  ComEd 
for  operation  of  Braidwood  Station, 
Units  1  and  2,  located  in  Will  County. 
Illinois. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  amend 
the  Byron  Station,  Units  1  and  2,  and 
Braidwood  Station,  Units  1  and  2, 
Facility  Operating  Licenses  (FOLs)  and 
revise  the  Technical  Specifications 
(TSs)  to  be  consistent  with  the  Improved 
Standard  Technical  Specifications  (ITS) 
conveyed  by  NUREG-1431,  "Standard 
Technical  Specifications  for 
Westinghouse  Plants,"  Revision  1  (April 
1995). 


The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendments  dated  December  13, 1996, 
as  supplemented  by  letters  dated 
February  24,  September  2,  October  10, 
October  28  and  December  8, 1997,  and 
January  27,  January  29,  February  6, 
February  13,  February  24,  February  26, 
April  13,  April  16,  June  1,  June  2,  July 
2,  July  8,  July  30,  July  31,  August  11, 
August  12,  September  21,  September  25, 
October  1,  October  2,  October  5,  October 
15,  October  23,  November  6,  November 
19,  November  23,  November  30,  and 
December  14, 1998. 

The  Need  for  the  Proposed  Action 

It  has  been  recognized  that  nuclear 
safety  in  all  plants  would  benefit  fi-om 
improvement  and  standardization  of  the 
TSs.  The  Commission's  "NRC  Interim 
Policy  Statement  on  Technical 
Specification  Improvements  for  Nuclear 
Power  Reactors"  (52  FR  3788,  February 
6. 1987)  and  later  the  Commission's 
"Final  Policy  Statement  on  Technical 
Specification  Improvements  for  Nuclear 
Power  Reactors"  (58  FR  39132,  July  22, 
1993)  docimiented  this  need.  To 
facilitate  the  development  of  individual 
improved  TSs,  each  reactor  vendor 
owners'  group  (OG)  and  the  NRC  staff 
developed  standard  TS  (STS).  For 
Westinghouse  plmits,  the  STS  are 
contained  in  NUREG-1431,  and  this 
document  was  the  basis  for  the  new 
Byron  and  Braidwood,  Units  1  and  2, 
TSs.  The  NRC  Committee  to  Review 
Generic  Requirements  reviewed  the  STS 
and  made  note  of  the  safety  merits  of  the 
STS  and  indicated  its  support  of 
conversion  to  the  STS  by  operating 
plants. 

Description  of  the  Proposed  Change 

The  proposed  revision  to  the  TSs  is 
based  on  NUREG-1431  and  on  guidance 
provided  in  the  1993  Final  Policy 
Statement.  ComEd's  objective  was  to 
completely  rewrite,  reformat,  and 
streamline  the  existing  TSs  at  the  Byron 
and  Braidwood  Stations.  Emphasis  was 
placed  on  human  factors  principles  to 
improve  clarity  and  understanding.  The 
Bases  section  has  been  significantly 
expanded  to  clarify  and  better  explain 
the  purpose  and  foundation  of  each 
specification.  In  addition  to  NUREG- 
1431,  portions  of  the  existing  TSs  were 
also  used  as  the  basis  for  the  ITS.  Plant- 
specific  issues  (unique  design  features, 
requirements  and  operating  practices) 
were  discussed  at  length  with  ComEd, 
and  generic  matters  with  the  OG. 

The  proposed  changes  firom  the 
existing  TSs  can  be  grouped  into  four 
general  categories,  as  follows: 

1.  Nontechnical  (administrative) 
changes  that  were  intended  to  make  the 
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ITS  easier  to  use  for  plant  operations 
personnel.  They  are  purely  editorial  in 
nature  or  involve  the  movement  or 
reformatting  of  requirements  without 
iaffecting  technical  content.  Every 
Section  of  the  Byron  and  Braidwood  TSs 
iias  undergone  these  types  of  changes. 
[n  order  to  ensure  consistency,  the  NRC 
staff  and  ComEd  have  used  NUREG- 
1431  as  guidance  to  reformat  and  make 
other  administrative  changes. 

2.  Relocated  requirements,  including 
items  that  were  in  the  existing  B3rron 
and  Braidwood  TSs.  Pursuant  to  the 
criteria  of  10  CFR  50.36,  the  TSs  that  are 
being  relocated  to  licensee-controlled 
doounents  are  not  required  to  be  in  the 
TSs.  The  bases  of  the  four  criteria  of  10 
CFR  50.36  are  discussed  in  the 
Commission's  Final  Policy  Statement. 
The  relocated  requirements  are  not 
needed  to  obviate  the  possibility  that  an 
abnormal  situation  or  event  will  give 
rise  to  an  immediate  threat  to  public 
health  and  safety.  The  NRC  staff  has 
concluded  that  appropriate  controls 
have  been  established  for  all  of  the 
current  specifications,  information  and 
requirements  that  are  being  moved  to 
licensee-controlled  documents.  In 
general,  the  proposed  relocation  of 
items  in  the  Byron  and  Braidwood  TSs 
to  the  Updated  Final  Safety  Analysis 
Report,  appropriate  plant-specific 
programs,  procedures  and  ITS  Bases 
follows  the  guidance  of  NUREG-1431. 
Once  these  items  have  been  relocated  by 
removing  them  from  the  TSs  to  licensee- 
controlled  dociunents,  the  licensee  may 
revise  them  imder  the  provisions  of  10 
CFR  50.59  or  other  NRC  staff-approved 
control  mechanisms  that  provide 
appropriate  procediual  means  to  control 
changes. 

3.  More  restrictive  requirements  that 
consist  of  proposed  Byron  and 
Braidwood  ITS  items  that  are  either 
more  conservative  than  corresponding 
requirements  in  the  current  Byron  and 
Braidwood  TSs,  or  are  additional 
restrictions  that  are  not  in  the  existing 
Byron  and  Braidwood  TSs.  but  are 
contained  in  NUREG-1431.  Examples  of 
more  restrictive  requirements  include: 
placing  a  limiting  condition  for 
operation  on  plant  equipment  that  is  not 
required  by  the  present  TS  to  be 
operable;  more  restrictive  requirements 
to  restore  inoperable  equipment:  and 
more  restrictive  siuveiUance 
requirements. 

4.  Less  restrictive  requirements  that 
are  relaxations  of  corresponding 
requirements  in  the  existing  Byron  and 
Braidwood  TSs,  that  provide  little  or  no 
safety  benefit  and  place  imnecessary 
burdens  on  the  licensee.  These 
relaxations  were  the  result  of  generic 
NRC  actions  or  other  analyses,  and  have 


been  justified  on  a  case-by-case  basis  for 
Byron  and  Braidwood.  These 
relaxations  will  be  described  in'the 
staffs  Safety  Evaluation,  to  be  issued 
when  the  review  of  the  proposed  license 
amendments  is  completed. 

In  addition  to  the  changes  previously 
described,  the  Ucensee  proposed  certain 
changes  to  the  existing  TSs  that 
deviated  from  the  STS  in  NUREG-1431. 
These  additional  proposed  changes  are 
described  in  the  licensee's  application 
and  in  the  staffs  Notices  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses  and  Opportimity  for  a  Hearing 
(October  28, 1998  (63  FR  57710)  and 
November  2. 1998  (63  FR  58794)). 
Where  these  changes  represent  a  change 
to  the  current  licensing  basis  for  Byron 
and  Braidwood,  they  have  been  justified 
by  ComEd  on  a  case-by-case  basis,  and 
will  be  described  in  the  staffs  Safety 
Evaluation. 

Environmental  Impacts  of  the  Proposed 

The  Commission  has  completed  its 
environmental  evaluation  of  the 
proposed  action  and  concludes  that  the 
proposed  TS  conversion  would  not 
increase  the  probability  or  consequences 
of  accidents  previously  analyzed  and 
would  not  affect  facility  radiation  levels 
or  facility  radiological  effluents. 

The  proposed  action  will  not  increase 
the  probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  off  site,  and  there  is  no 
significant  increase  in  occupational  or 
public  radiation  exposure.  Therefore, 
there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  action. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  not  involve  any  historic 
sites.  It  does  not  affect  non-radiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  there 
are  no  significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action. 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  resiilt  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similiir. 


Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  Byron  Station,  Units  1  and 
2.  and  Braidwood  Station.  Units  1  and 
2. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  December  15, 1998,  the  staff 
consulted  with  the  lUinois  State  official. 
Mr.  Frank  Niziolek.  of  the  Illinois 
Etepartment  of  Nuclear  Safety,  regarding 
the  environmental  impact  of  the 
proposed  action.  The  State  official  had 
no  comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  oh  the  quality  of  the 
hiunan  environment.  Accordingly,  the 
Commission.has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  December  13, 1996.  as 
supplemented  by  letters  dated  February 
24,  September  2,  October  10.  October  28 
and  December  8, 1997,  and  January  27. 
January  29,  February  6.  February  13, 
February  24,  February  26.  April  13. 
April  16.  J\me  1.  June  2,  July  2,  July  8. 
July  30,  July  31.  August  11,  August  12. 
September  21,  September  25,  October  1, 
October  2.  October  5.  October  15, 
October  23,  November  6,  November  19, 
November  23,  November  30,  and 
December  14, 1998.  which  are  available 
for  public  inspection  at  the 
Commission's  Public  Docimient  Room. 
The  Gelman  Building.  2120  L  Street. 
NW.,  Washington,  DC,  and  at  the  local 
public  dociunent  rooms  located  at:  for 
Byron,  the  Byron  Public  Library  District. 
109  N.  Franklin,  P.O.  Box  434,  Byron. 
Illinois  61010:  for  Braidwood,  the 
Wihnington  Public  Library,  201  S. 
Kankakee  Street,  Wilmington,  Illinois 
60481. 

Dated  at  Rockville,  Maryland,  this  15th  day 
of  December,  1998. 

For  the  Nuclear  Regulatoiy  G>inini8sioii. 
Stuart  A.  Richards, 

Director,  Project  Directorate  ni-2.  Division 
of  Reactor  Pro^cts—Ul/lV,  Office  ofNudear 
Reactor  Regulation. 

IFR  Doc.  9a-33720  Filed  12-18-98: 8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Joint  Meeting  of  the 
Subcommittees  on  Plant  Operations 
and  on  Reliability  and  Prottabilistic 
Risk  Assessment;  Notice  of  Meeting 

The  ACRS  Subcommittees  on  Plant 
Operations  and  on  Reliability  and 
Probabilistic  Risk  Assessment  will  hold 
a  joint  meeting  on  January  26, 1999,  in 
Room  T-2B3, 11545  Rockville  Pike. 
Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows. 

Tuesday,  January  26,  1999— 8:30  a.m.  Until 
the  Conclusion  of  Business 

The  Subcommittees  will  continue  their 
review  of  proposed  improvements  to  the  NRC 
inspection  and  assessment  programs, 
including  initiatives  related  to  development 
of  a  risk-based  inspection  program  and 
performance  indicators.  The  purpose  of  this 
meeting  is  to  gather  information,  analyze 
relevant  issues  and  &cts,  and  to  formulate 
proposed  positions  and  actions,  as 
appropriate,  for  deliberation  by  the  full 
Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the  concurrence 
of  the  Sutx:ommittee  Chairman:  written 
statements  will  be  accepted  and  made 
available  to  the  Committee.  Electronic 
recordings  will  be  permitted  only  during 
those  portions  of  the  jneeting  that  are  open 
to  the  public,  and  questions  may  be  asked 
only  by  members  of  the  Subcommittees,  their 
consultants,  and  staff.  Persons  desiring  to 
make  oral  statements  should  notify  the 
cognizant  ACRS  staff  engineer  named  below 
five  days  prior  to  the  meeting,  if  possible,  so 
that  appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the  meeting, 
the  Subcommittees,  along  with  any  of  their 
consultants  who  may  be  present,  may 
exchange  preliminary  views  regarding 
matters  to  be  considered  during  the  balance 
of  the  meeting. 

The  Subcommittees  will  then  hear 
presentations  by  and  hold  discussions  with 
representatives  of  the  NRC  staff  and  other 
interested  persons  regarding  this  review. 

Further  information  regarding  topics  to  be 
discussed,  whether  the  meeting  has  been 
canceled  or  rescheduled,  and  the  Chairman's 
ruling  on  requests  for  the  opportunity  to 
present  oral  statements  and  the  time  allotted 
therefor,  can  be  obtained  by  contacting  the 
cognizant  ACRS  staff  engineer,  Mr.  Michael 
T.  Markley  (telephone  301/415-6885) 
between  7:30  a.m.  and  4:15  p.m.  (EST). 
Persons  planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named  individual 
one  or  two  working  days  prior  to  the  meeting 
to  be  advised  of  any  potential  changes  to  the 
agenda,  etc.,  that  may  have  occurred. 


Dated:  December  14, 1998. 
Sam  Duraiswamy, 
Chief,  Nuclear  Reactors  Branch. 
[FR  Doc.  98-33714  Filed  12-18-98;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Nuclear 
Regulatory  Commission. 

DATES:  Wednesday,  December  23, 1998. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Wednesday,  E)ecember  23 

9:00  AM    Affirmation  Session  (PUBLIC 
MEETING) 
a:  Baltimore  Gas  &  Electric  Company 
(Calvert  Cliffs  Nuclear  Power  Plant, 
Units  1  and  2),  Docket  Nos.  50- 
317-LR,  50-318-LR,  Order  Denying 
Intervention  Petition/Hearing 
Request  And  Dismissing 
Proceeding.  (Tentative)  (Contact: 
Ken  Hart.  301-415-1659) 

•THE  SCHEDULE  FOR  COMMISSION 
MEETINGS  IS  SUBJECT  TO  CHANGE  ON 
SHORT  NOTICE.  TO  VERIFY  THE  STATUS 
OF  MEETINGS  CALL  (RECORDING)— (301) 
415-1292.  CONTACT  PERSON  FOR  MORE 
INFORMATION:  Bill  Hill  (301)  415-1661. 
***** 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at: 

http://www.nrc.gov/SECY/smij/ 
schedule.htm 

***** 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  D.C.  20555  (301- 
415-1661).  In  addition,  distribution  of 
this  meeting  notice  over  the  Internet 
system  is  available.  If  you  are  interested 
in  receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wmh@nrc.gov  or 
dkw@nrc.gov. 
***** 

Dated:  December  16, 1998. 

William  M.  Hill.  Jr., 

SECY  Tracking  Officer,  Office  of  the 
Secretary. 

(FR  Doc.  98-33821  Filed  12-17-98;  11:42 
am] 

BIUJN6  CODE  7SM-01-M 


NUCLEAR  WASTE  TECHNICAL 
REVIEW  BOARD 

Panel  Meeting;  Yucca  Mountain 
Repository 

Panel  Meeting:  January  25, 1999 — Las 
Vegas,  Nevada:  Department  of  Energy's 
(DOE)  selection  of  a  Yucca  Mountain 
repository  design  to  be  used  as  part  of 
a  license  application  to  the  Nuclear 
Regulatory  Commission  for  the 
construction  of  a  potential  repository  at 
Yucca  Mountain. 

Pursuant  to  its  authority  under 
section  5051  of  Pub.  L.  100-203, 
Nuclear  Waste  Policy  Amendments  Act 
of  1987,  the  Nuclear  Waste  Technical 
Review  Board  (Board)  will  hold  a  panel 
meeting  on  Monday,  January  25, 1999  in 
Las  Vegas,  Nevada.  The  meeting,  which 
is  open  to  the  public,  will  begin  at  8:00 
a.m.  at  the  Alexis  Park  Hotel.  375  East 
Harmon,  Las  Vegas,  Nevada  89109;  (Tel) 
702  796-3300,  800  453-8000,  (Fax)  702 
796-0766. 

The  meeting  will  focus  on  the  process 
for  selecting  license  application  designs 
(LADS).  The  DOE  developed  LADS  as  a 
basis  for  the  selection  of  a  preferred 
repository  design  for  the  potential  site  at 
Yucca  Mountain,  Nevada.  In  the 
morning,  the  Board's  panel  will  review 
the  LASD  selection  process,  selection 
criteria,  and  the  identification  and 
evaluation  of  design  alternatives  and 
features.  In  the  afternoon,  the  Panel  will 
review  the  selected  design  alternatives, 
the  basis  for  their  selection,  and  the 
process  and  schedule  leading  to  the 
identification  of  a  single  preferred 
repository  design.  A  detailed  agenda 
will  be  available  approximately  one 
week  before  the  meeting.  You  can  either 
call  for  a  copy,  or  visit  the  Board's  web 
site  at  www.nwtrb.gov. 

Transcripts  of  this  meeting  will  be 
available  via  e-mail,  on  computer  disk, 
or  on  a  library-loan  basis  in  paper 
format  from  Davonya  Barnes,  Board 
staff,  beginning  on  February  23, 1999. 
For  further  information,  contact  the 
NWTRB,  Paula  Alford,  External  Affairs. 
2300  Clarendon  Boulevard.  Suite  1300. 
Arlington,  Virginia  22201-3367;  (tel) 
703-235-4473;  (fax)  703-235-4495;  (e- 
mail)  info@nwtrb.gov. 

The  Nuclear  Waste  Technical  Review 
Board  was  created  by  Congress  in  the 
Nuclear  Waste  Policy  Amendments  Act 
of  1987  to  evaluate  the  technical  and 
scientific  validity  of  activities 
undertaken  by  the  DOE  in  its  program 
for  managing  the  disposal  of  the  nation's 
commercial  spent  nuclear  fuel  and 
defense  high-level  waste.  In  the  same 
legislation.  Congress  directed  the  DOE 
to  characterize  a  site  at  Yucca  Mountain. 
Nevada,  for  its  suitability  as  a  potential 
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( cation  for  a  permanent  repository  for 
( 1  sposing  of  that  waste. 

Dated:  December  16, 1998. 
^  ^illiam  Barnard, 

,  1  tecutive  Director,  Nuclear  Waste  Technical 
.feview  Board. 

FR  Doc.  98-33713  Filed  12-18-98;  8:45  am) 
1 1  LUNQ  CODE  «8iO^M-M 


OFnCE  OF  MANAGEMENT  AND 

BUDGET 
udget  Analysis  Branch; 
:|uestration  Final  Report 

KENCY:  Office  of  Management  and 
^udget — Budget  Analysis  Branch. 

Notice  of  Transmittal  of  Final 
Sequestration  Report  to  the  President 
apd  Congress. 

SUMMARY:  Pursuant  to  Section  254(b)  of 
the  Balanced  Budget  and  Emergency 
Control  Act  of  1985,  as  amended,  the 
Office  of  Management  and  Budget 
ereby  reports  that  it  has  submitted  its 
inal  Sequestration  Report  to  the 
ident,  the  Speaker  of  the  House  of 
presentatives,  and  the  President  of 
e  Senate. 

FURTHER  INFORMATION  CONTACT: 
Jason  Orlando,  Budget  Analysis 
Branch— 202/395-7436. 

Dated:  December  11, 1998. 
Clarence  C.  Cratvford, 

Associate  Director  for  Administration. 

[f  R  Doc.  98-33678  Filed  12-18-98;  8:45  ami 

QILUNO  CODE  3110-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
to  Withdraw  from  Listing  and 
Registration;  (Medco  Research,  Inc., 
Common  Stock,  $.001  Par  Value; 
mmon  Stock  Purchase  Rights)  File 
Id.  1-9771 


ember  14. 1998. 
Medco  Research,  Inc.  ("Company") 
as  filed  an  application  with  the 
ecurities  and  Exchange  Commission 
'Commission"),  pursuant  to  Section 
2(d)  of  the  Securities  Exchange  Act  of 
934  ("Act")  and  Rule  12d2-2(d) 
romulgated  thereimder,  to  withdraw 
e  above  specified  securities 
["Securities")  from  listing  and 
gistration  on  the  American  Stock 
change.  Inc.  ("Amex"  or 
Exchange"). 

The  reasons  cited  in  the  application 
or  withdrawing  the  Securities  from 
isting  and  registration  include  the 
bllowing: 


The  Seciuities  of  the  Company  have 
been  Usted  for  trading  on  the  Amex  and, 
pursuant  to  a  Registration  Statement  on 
Form  8-A  which  became  effective  on 
December  2, 1998,  on  the  New  York 
Stock  Exchange,  Inc.  ("NYSE").  Trading 
of  the  Company's  Securities  on  the 
NYSE  commenced  at  the  opening  of 
business  on  December  2, 1998,  and 
concurrently  therewith  the  stock  was 
suspended  from  trading  on  the  Amex. 

The  Company  has  complied  with  Rule 
18  of  the  Amex  by  filing  with  the 
Exchange  a  certified  copy  of  resolutions 
adopted  by  the  Company's  Board  of 
Ehrectors  authorizing  the  withdrawal  of 
its  Securities  from  listing  on  the  Amex 
and  by  setting  forth  in  detail  to  the 
Exchange  the  reasons  for  the  proposed 
withdrawal,  and  the  facts  in  support 
thereof.  In  making  the  decision  to 
withdraw  its  Secuirities  from  listing  on 
the  Amex,  the  Company  considered  the 
avoidance  of  listing  on  dual  markets. 

The  Exchange  has  informed  the 
Company  that  it  has  no  objection  to  the 
withdrawal  of  the  Company's  Seciuities 
from  Ustingtm  the  Amex. 

This  application  relates  solely  to  the 
withdrawal  from  Usting  of  the 
Company's  Securities  from  the  Amex 
and  shall  have  no  effect  upon  the 
continued  listing  of  the  Securities  on 
tiie  NYSE. 

By  reason  of  Section  12(b)  of  the  Act 
and  the  rules  and  regulations  of  the 
Commission  thereunder,  the  Company 
shall  continue  to  be  obligated  to  file 
reports  under  Section  13  of  the  Act  with 
the  Commission  and  the  NYSE. 

Any  interested  person  may,  on  or 
before  January  6, 1999,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Exchange  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz. 
Secretary. 

(FR  Doc.  98-33664  Filed  12-18-98;  8:45  am] 
BH.UNO  CODE  8010-01-M 


DEPARTMENT  OF  STATE 
[Public  None*  2945] 

Renewal  of  the  Shipping  Coordinating 
Committee 

The  Department  of  State  is  renewing 
the  Shipping  Coordinating  Committee  to 
solicit  the  view  of  interested  members  of 
the  public  and  government  agencies  on 
maritime  policy  issues,  for  the  guidance 
of  U.S.  delegations  to  international 
meetings  on  these  matters.  The  Under 
Secretary  for  Management  has 
determined  that  the  committee  is 
necessary  and  in  the  pubUc  interest. 

Membership  includes  representatives 
from  the  maritime  industry,  labor 
unions,  environmental  groups  and 
government  bureaus  and  agencies.  The 
Committee  will  follow  the  procedures 
prescribed  by  the  Federal  Advisory 
Committee  Act  (FACA).  Meetings  will 
be  open  to  the  public  unless  a 
determination  is  made  in  accordance 
with  the  FACA  Section  10(d),  5  U.S.C. 

Any  questions  concerning  this 
committee  should  be  referred  to  the 
Executive  Secretary,  Stephen  M.  Miller 
at  (202)  647-5840. 

Dated:  December  8, 1998. 
Steplien  M.  Nfiller, 

Executive  Secretary,  Shipping  Coordinating 

Committee. 

(FR  Doc.  98-33659  Filed  12-18-98;  8:45  am] 

BILUNQ  CODE  4710-0»-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Federal  Transit  Administration 

Transportation  Equity  Act  for  the  21st 
Century;  Interim  Quktanee  on 
Conformity  Vtfith  the  National 
Intelligent  Transportation  Systems 
(ITS)  Architecture  and  Standards 

AGENCIES:  Federal  Highway 
Administration  (FHWA),  Federal 
Transit  Administration  (FTA), 
Department  of  Transportation  (DOT). 
action:  Notice. 

SUMMARY:  This  document  pubUshes 
interim  implementation  guidance  on 
section  5206(e)  of  the  Transportation 
Equity  Act  for  the  21st  Century  (TEA- 
21),  Pub.  L.  105-178, 112  Stat.  107,  for 
conformity  with  the  national  intelligent 
transportation  systems  (ITS) 
architecture  and  standards.  Included 
vtrith  the  interim  guidance  is  a 
recommended  approach  to  assist  in 
meeting  the  legislative  intent.  Following 
pubUcation  of  this  notice,  both  the 
FHWA  and  the  FTA  plan  to  develop  a 
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final  policy  through  the  formal 
rulemaking  procedures.  The  interim 
guidance  was  issued  to  the  FHWA  and 
the  FTA  region  and  division  offices  on 
October  2, 1998. 

FOR  FURTHER  INFORMATHSN  CONTACT:  For 
technical  information:  Ms.  Shelley  Row, 
(202)  366-8028,  or  Mr.  Mac  Lister,  (202) 
366-2128.  ITS  joint  Program  Office, 
FHWA.  Mr.  Bob  Rupert,  Office  of  Traffic 
Operations  and  ITS  Applications, 
FHWA:  and  Mr.  Ron  Boenau,  (202)  366- 
0195,  Advanced  Public  Transportation 
Systems,  FTA.  For  legal  information: 
Ms.  Jodi  George,  Office  of  the  Chief 
Counsel  (HCC-32),  (202)  366-1346, 
FHWA;  and  Ms.  Nancy  Zaczek,  Office  of 
the  Chief  Counsel  (TCC-10),  (202)  366- 
4011,  FTA.  All  are  located  at  the  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Office  hours  are  &t)m  8  a.m.  to 
4:30  p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  hoUdays. 

SUPPt.EMENTARY  INFORMATION: 

Electronic  Access 

An  electronic  copy  of  the  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Government  Printing  Office's 
Electronic  Bulletin  Board  Service  at 
(202)  512-1661.  Internet  users  may 
reach  the  Federal  Register's  home  page 
at:  http://www.nara.gov/fedreg  and  the 
Govenunent  Printing  Office's  database 
at:  http://www.access.gpo.gov/nara.  The 
interim  guidance  may  also  be  accessed 
at  the  U.S.  DOT's  ITS  home  page  at 
http://www.its.dot.gov. 

Background 

Section  5206(e)  of  the  TEA-21 
requires  that  ITS  projects  using  funds 
bova  the  Highway  Trust  Fund 
(including  the  Mass  Transit  Accoimt) 
conform  to  the  national  ITS 
architecture,  applicable  standards  and 
protocols.  To  begin  the  process  of 
implementing  this  legislative 
requirement,  the  U.S.  DOT  has 
developed  interim  guidance  (which 
includes  sections  on  definitions, 
questions  and  emswers,  and  statutory 
language). 

llie  intent  of  the  interim  guidance  is 
to: 

1.  Foster  integration  of  ITS, 

2.  Encourage  the  incorporation  of  ITS 
into  the  transportation  planning 
process,  and 

3.  Focus  on  near-term  ITS  projects 
with  the  greatest  potential  for  a^ecting 
regional  integration. 

The  interim  guidance  is  effective  as  of 
October  2.  1998.  and  will  be  in  effect  for 
approximately  one  year  while  a  final 
policy  is  developed  through  the  formal 


rulemaking  process.  Interim  guidance  is 
the  first  step  of  a  phased  approach  for 
implementing  the  TEA-21  conformity 
provision. 

The  interim  guidance  published  in 
this  Federal  Register  is  provided  for 
informational  purposes  on  oiu- 
recommended  approach  to 
imj)lementing  the  requirements  for 
conformity  to  the  national  ITS 
architectiu«  and  standards.  Specific 
questions  on  any  of  the  material 
published  in  this  notice  should  be 
directed  to  the  appropriate  contact 
person  named  in  the  caption  FOR 
FURTHER  INFORMATION  CONTACT. 

(Authority:  23  U.S.C;  sec.  5206(e),  Pub.  L 
105-178.  112  Stat.  457  (1998):  49  CFR  1.48 
and  1.51) 

Issued  on:  December-14, 1998. 
Kenneth  R.  Wykle, 
Federal  Highway  Administration. 
Gordon  |.  Linton, 
Federal  Transit  Administration. 

The  text  of  the  FHWA  and  the  FTA 
interim  guidance  on  conformity  with 
the  national  ITS  architecture  and 
standards,  as  well  as  the  memo  that  was 
distributed  with  the  interim  guidance, 
are  presented  as  follows: 

Interim  Guidance  on  Conformity  With 
the  National  ITS  Architecture  and 
Standards 

Information:  Interim  Guidance  on 
Conformity  with  the  National  ITS 
Architecture  and  Standards 

Federal  Highway  Administrator  HVH-1 

Federal  Transit  Administrator 

FHWA  Division  Administrators 

FTA  Regional  Administrators 

FHWA/OMC  State  Directors 

Section  5206(e)  of  the  Transportation 
Equity  Act  for  the  21st  Century  (TEA- 
21)  requires  that  Intelligent 
Transportation  Systems  (ITS)  projects 
using  funds  from  the  Highway  Trust 
Fund  (including  the  Mass  Transit 
Account)  conform  to  the  National  ITS 
Architecture  and  standards.  To  begin 
the  process  of  implementing  this 
legislative  requirement,  the  U.S. 
Department  of  Transportation  (DOT)  has 
developed  the  attached  Interim 
Guidance  (which  includes  sections  on 
definitions,  questions  and  answers,  and 
statutory  language). 

The  Interim  Guidance  reflects  input 
received  from  Federal.  State,  local,  and 
private  sector  transportation 
stakeholders  in  conjunction  with 
national  transportation  association 
fonmis  and  10  outreach  sessions  held 
across  the  Nation  this  spring.  The  intent 
of  the  Interim  Guidance  is  to: 

1.  Foster  integration. 


2.  Encourage  the  incorporation  of  ITS 
into  the  transportation  planning 
process,  and 

3.  Focus  on  near-term  ITS  projects 
with  the  greatest  potential  for  affecting 
regional  integration. 

The  Interim  Guidance  is  effective 
immediately,  and  is  expected  to  be  in 
effect  for  approximately  1  year.  During 
this  period,  it  is  anticipated  that  a  final 
pohcy  will  be  developed  through  formal 
rulemaking.  Therefore.  Interim 
Guidance  is  the  first  step  of  a  phased 
approach  for  implementing  the  TEA-21 
conformity  provision. 

To  support  U.S.  DOT  field  staff  with 
implementation  of  the  Interim 
Guidance,  a  Resource  Guide  has  been 
prepared  that  includes  the  Interim 
Guidance,  background  material  on  the 
National  ITS  Architecture  and 
Standards,  benefits  of  using  the  National 
ITS  Architecture,  ITS  and  Commercial 
Vehicle  Operations,  and  additional 
supplemental  information.  The 
Resoiurce  Guide  will  be  distributed  to 
members  of  your  staff.  In  addition,  the 
Department's  ITS  website  serves  as  a 
helpful  source  of  current/recently 
published  information: 
www.its.dot.gov. 

Interim  Guidance 

Consistent  with  the  integration  goals 
supported  by  the  National  ITS 
Architecture,  as  you  begin  the  process  of 
implementing  the  Interim  Guidance, 
careful  consideration  of  potential  Y2K 
(Year  2000)  computer  problems  should 
be  a  crucial  part  of  your  efforts.  As  you 
know,  intelligent,  integrated 
transportation  systems,  Uke  most 
computer-based  systems,  are  susceptible 
to  Y2K  computer  problems.  Additional 
information  on  Y2K  issues  specific  to 
ITS  can  be  found  at  the  following 
website:  www.fhwa.dot.gov/y2k. 

Implementation  of  the  Interim 
Guidance  is  an  important  step  toward 
regional  ITS  integration.  Your 
comments  and  experiences  in  applying 
the  Interim  Guidance  will  help  to  shape 
the  final  policy.  Your  efforts  in  support 
of  implementing  this  Interim  Guidance 
are  appreciated. 

Signed  by  Gordon  J.  Linton  and  Kenneth  R. 
Wykle. 

I.  Introduction 

The  Transportation  Equity  Act  for  the 
21st  Century  (TEA-21)  contains  a 
provision  requiring  Intelligent 
Transportation  System  (ITS)  projects 
implemented  wi^  funds  from  the 
Highway  Trust  Fund  (including  the 
Mass  Transit  Account)  to  conform  to  the 
national  architecture  (National  ITS 
Architecture],  applicable  or  provisional 
standards,  and  protocols.  This 


document  provides  Interim  Guidance 
for  meeting  this  section  of  the  law 
(Section  5206(e)— Conformity  with 
National  Architecture).  Included  with 
the  Interim  Guidance  is  a  recommended 
approach  to  assist  in  meeting  the 
legislative  intent. 

n.  Background  and  Goab 

Section  5206  of  the  legislation  aims  to 
accelerate  the  integrated  deployment  of 
ITS  in  metropolitan  and  rural  areas  and 
in  commercial  vehicle  operations 
through  the  use  of  the  National  ITS 
Architecture  or  locally  developed 
regional  architectures.  The  legislation 
also  aims  to  facilitate  interoperability 
through  the  use  of  standards  and 
protocols.  The  National  ITS 
Architecture  is  a  tool  to  help  agencies 
identify  and  plan  for  the  many  functions 
and  information  sharing  opportunities 
which  may  be  desired. 

The  greatest  benefit  from  ITS  accrues 
when  ITS  projects  are  planned  and 
designed  within  a  broad  regional 
context  that  supports  the  operation  and 
management  of  the  transportation 
system.  Additionally,  the  development 
and  use  of  a  regional  ITS  architecture  to 
guide  the  integration  of  ITS  projects  and 
programs  and  enable  information 
sharing  among  stakeholders  within  an 
area  is  good,  sound  practice.  Due  to  the 
variety  of  ITS  services  and  stakeholders, 
a  "region"  can  be  defined  as 
metropolitan,  statewide,  multi-state., 
and,  for  some  applications,  national. 
Implementation  of  this  legislative 
provision  will  foster  sound  ITS  systems 
planning  and  design  practices  to 
achieve  the  following  goals: 

1.  Involve  and  unite  a  wide  range  of 
stakeholders  in  planning  for  ITS, 

2.  Support  flexibiUty  in  tailoring  ITS 
deployment  and  operations  to  local 
requirements, 

3.  Achieve  integration  of  ITS  systems 
and  components, 

4.  Enable  information  sharing  among 
stakeholders, 

5.  Facilitate  future  ITS  expansion  in  a 
cost-effective  way,  and 

6.  Provide  for  hiture  interoperability 
of  key  ITS  services  at  a  national  level. 

The  achievement  of  these  goals  will 
ultimately  be  manifested  in  five  ways: 

1.  The  consideration  of  transportation 
system  operations  and  management  will 
bie  integrated  into  the  transportation 
planning  process  and  reflected  in 
regional  transportation  goals  and 
objectives. 

2.  ITS  strategies  that  effectively 
address  regional  goals  and  objectives 
Mill  be  considered  and  prioritized 
within  regional  planning  efforts  to 
promote  efficient  system  management 
and  operation.  The  development  of  a 


regional  ITS  architecture  will 
complement  this  framework. 

3.  ITS  projects  will  provide  for  all 
applicable  information  sharing 
opportimities. 

4.  ITS  projects  will  use  open 
standards  and  protocols  in  support  of 
interoperability. 

5.  The  National  ITS  Architecture  will 
be  used  as  a  tool  in  regional  architecture 
development  and  project  design,  as 
appropriate. 

III.  Applicability  and  Exceptions 

The  processes  and  practices  being 
promoted  in  this  docimient  are  sound 
practices  for  any  project;  however,  listed 
below  are  the  factors  that  affect  whether 
or  not  this  Interim  Guidance  should  be 
followed: 


Type  of  Project 

For  the  purposes  of  the  Interim 
Guidance,  projects  are  clfissified  into 
four  categories: 

1.  Projects  without  ITS, 

2.  ITS  projects  that  affect  regional 
integration, 

3.  rrS/Commercial  Vehicle 
Operations  (CVO)  projects,  and 

4.  Other  ITS  projects. 
Categories  (2),  (3),  and  (4)  are  all 

considered  to  be  ITS  projects.  ITS 
projects  include  both  stand-alone  ITS 
projects  and  projects  that  contain  ITS 
elements.  (See  Appendix  A  for 
definitions).  The  Interim  Guidance 
applies  to  all  ITS  projects,  with 
particular  attention  to  those  ITS  projects 
that  affect  regional  integration.  In  the 
case  of  category  (3),  ITS/CVO  projects, 
the  Interim  Guidance  references  other 
procedures  that  have  been  developed  to 
support  Commercial  Vehicle 
Information  Systems  and  Networks 
(CVISN)  deployment.  The  Interim 
Guidance  does  not  apply  to  category  (1), 
projects  without  ITS. 

Funding  Source 

All  ITS  projects  receiving  funding  in 
whole  or  in  part  bom  the  Highway  Trust 
Fund  are  subject  to  the  Interim 
Guidance. 

Stage  of  Development 

As  of  the  date  of  issuance  of  the 
Interim  Gmdance,  all  ITS  projects  that 
are  under  construction  or  projects  for 
which  final  design  is  complete  are 
exempt  from  this  Interim  Guidance. 

Legislative  Exceptions 

TEA-21  allows  the  Secretary  to 
authorize  exceptions  to  the  conformity 
requirement  for  projects  designed  to 
achieve  specific  research  objectives  (as 
defined  in  Section  5206(e)(2)(A)l  and  for 
projects  to  upgrade  or  expand  an  ITS  in 


existence  as  of  the  date  TEA-21  was 
enacted.  Only  those  projects  meeting 
three  specific  criteria  are  eligible  for 
exception  as  an  upgrade  or  expansion. 
These  criteria  [as  defined  in  Section 
5206(e)(2)(B)]  are  that  the  project: 

(i)  Would  not  adversely  affect  the 
goals  or  purposes  of  this  subtitle 
(Intelligent  Transportation  Act  of  1998 
(ITS  Act),  sees.  5201-5213,  Pub.  L.  105- 
178, 112  Stat.  107,452): 

(ii)  Is  carried  out  before  the  end  of  the 
useful  life  of  such  system:  and 

(iii)  Is  cost-effective  as  compared  to 
alternatives  that  would  meet  the 
conformity  requirement. 

TEA-21  also  includes  a  general 
exception  on  funds  used  for  the 
operation  or  maintenance  of  an  ITS  in 
existence  on  the  date  TEA-21  was 
enacted.  A  copy  of  the  ITS  Act  goals, 
purposes,  and  exception  language  is 
provided  in  Appendix  C. 

Meeting  the  intent  of  the  TEA-21 
conformity  language  (and  this  Interim 
Guidance)  does  not  in  any  way  require 
replacements  or  retrofitting  of  existing 
systems.  Logically  planned 
enhancements  take  existing  (or  legacy) 
systems  into  account.  Because  one  of 
the  purposes  of  the  ITS  Act  is  to 
improve  regional  cooperation  and 
operations  planning,  ITS  projects  that 
affect  regional  integration  would 
generally  not  satisfy  exception  criteria 
(i)  above.  If  an  exception  is  granted, 
docimientation  of  the  determination  and 
rationale  should  be  kept  in  the  project 
files. 

IV.  Interim  Guidance 

For  the  period  of  this  Interim 
Guidance,  to  ensure  conformity  with  the 
National  ITS  Architecture  and 
applicable  standards,  the  following 
applies: 

A.  ITS  Projects 

1.  Recipients  of  funds  from  the 
Highway  Trust  Fund  for  ITS  projects 
that  affect  regional  integration  shall 
evaluate  those  projects  for  institutional 
and  technical  integration  with 
transportation  systems  and  services 
within  the  region,  and  consistency  with 
the  applicable  regional  ITS  architecture 
or  the  National  ITS  Architecture.  Based 
upon  this  evaluation  of  the  project(s). 
Highway  Trust  Fund  recipients  shall 
take  the  appropriate  actions  to  ensure 
that  development  of  the  project(s):  (a) 
engages  a  wide  range  of  stakeholders,  (b) 
enables  the  appropriate  electronic 
information  sharing  between 
stakeholders,  (c)  facilitates  future  ITS 
expansion,  and  (d)  considers  the  use  of 
appUcable  ITS  standards. 

2.  Recipients  of  funds  from  the 
Highway  Trust  Fund  for  ITS/CVO 
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projects  should  follow  the  ITS/CVO 
Confoimance  Assurance  Process 
Description  to  guide  development  of  the 
project{s).  These  procedures  are 
provided  in  the  National  ITS 
Architecture  and  Standards  Resource 
Guide.  Projects  having  a  CVO 
technology  component,  but  not  meeting 
the  definition  of  an  ITS/CVO  Project, 
should  be  treated  as  either  ITS  projects 
that  afliect  regional  integration  or  other 
ITS  projects  for  the  purposes  of  this 
Interim  Guidance,  and  are  subject  to 
(IV.A.l)  above  or  (IV.A.3)  below. 
3.  Recipients  of  funds  from  the 
Highway  Trust  Fiuid  for  other  ITS 
projects  (not  deemed  to  affect  regional 
integration  and  not  defined  as  ITS/CVO 
projects)  should  consider  the  same 
evaluation  and  actions  described  in 
(IV.A.1)  above. 

B.  ITS  Considerations  in  Transportation 
Planning 

Statewide  and  metropolitan  planning 
activities  should  include  consideration 
of  the  efficient  management  and 
operation  of  the  transportation  system, 
liiis  should  include  the  regional 
implementation  and  integration  of  ITS 
services  and  development  of  a  regional 
ITS  architecture(s),  as  appropriate. 
Regional  consideration  of  ITS  should 
address  (a)  the  integration  of  ITS 
systems  and  components,  (b)  inclusion 
of  a  wide  range  of  stakeholders,  (c) 
flexibility  in  tailoring  ITS  deployment 
and  operations  to  local  needs,  (d) 
electronic  information  sharing  between 
stakeholders,  and  (e)  futiUB  ITS 
e>qpansion. 

The  Interim  Guidance  is  anticipated 
to  be  in  effect  for  approximately  one 
year.  The  Interim  Guidance  is  the  first 
step  in  a  phased  approach  for 
implementing  the  TEA-21  conformity 
provision.  The  final  implementing 
policy  may  contain  additional 
requirements. 

V.  Recommended  Approach 

An  approach  for  meeting  the  Interim 
Guidance  (given  in  section  IV)  is 
suggested  below. 

A.  Immediate  Actions 

1.  Agencies  should  cooperatively 
work  with  FHWA  Division  (Federal  Aid 
and  Office  of  Motor  Carriers)  and/or 
FTA  Region  staff  and  other  local 
agencies,  including  the  applicable 
Metropolitan  Planning  Organization 
(MPO)  or  planning  agency,  to  categorize 
projects  receiving  funding  through  the 
Highway  Trust  Fund  into  four 
categories:  (1)  projects  without  ITS,  (2) 
ITS  projects  that  affect  regional 
integration.  (3)  ITS/CVO  projects,  and 
(4)  other  ITS  projects.  These  categories 


will  help  to  determine  the  projects  for 
which  the  Interim  Guidance  applies.  As 
a  minimum,  this  action  applies  to  all 
projects  included  in  transportation 
plans.  Statewide  Transportation 
Improvement  Programs  (STIPs), 
Transportation  Improvement  Programs 
(TIPs),  Commercial  Vehicle  Safety  Plans 
(CVSPs),  projects  in  design,  and  other 
projects  that  are  under  consideration.  If 
an  overall  categorization  is  not  carried 
out,  then  determination  should  be  made 
on  a  case-by-case  basis  by  recipient 
agencies  and  Federal  field  staff. 
2.  In  consultation  with  FHWA 
Division  and/or  FTA  Region  field  staff 
and  the  applicable  MPO  or  planning 
agency,  agencies  should  determine  if  a 
regional  ITS  architectiuie  exists  within 
which  individual  ITS  projects  and 
programs  should  fit  (at  a  metropolitan, 
statewide,  corridor,  or  multi-state  level). 
The  regional  ITS  architecture  should  be 
defined  at  the  subsystem  and 
information  (architecture)  flow  level, 
showing  the  type  of  information 
exchanges  planned  between  specific 
agencies. 

B.  ITS  Projects 

The  suggested  approach  for  meeting 
the  Interim  Guidance  on  ITS  Projects  is 
provided  below  for  the  different 
categories  of  ITS  projects.  It  is  suggested 
that  these  steps  be  accomplished  early 
in  the  plajxning  and/or  design  process, 
as  there  wrill  be  greater  ease  in  making 
modifications  in  the  scoping  and  early 
design  stages. 

For  ITS  Projects  That  Affect  Regional 
Integration  and  Other  ITS  Projects 

The  suggested  approach  provided 
below  (or  an  alternative  approach  that 
meets  the  intent  of  the  Interim 
Guidance)  should  be  applied  to  ITS 
projects  that  affect  regional  integration. 
The  same  approach  is  also 
recommended  for  other  ITS  projects,  to 
a  degree  that  is  appropriate  to  the  local 
situation,  integration  heeds,  and  the 
type  of  project  being  implemented.  The 
approach  is  tailored  to  accommodate 
areas  both  with  and  without  a  regional 
ITS  architecture. 

1  A.  For  areas  with  a  regional  ITS 
architecture: 

Scope  the  project  to  be  consistent 
with  the  regional  ITS  architecture.  If  the 
project  is  under  design,  determine  if 
that  project  fits  within  (is  addressed  by) 
the  regional  ITS  architecture.  If  the 
project  does  not  fit  within  the  regional 
ITS  architecture,  consider  whether  the 
regional  ITS  architecture  needs  revision 
or  whether  the  project  scope/design 
needs  modification. 

IB.  For  areas  without  a  regional  ITS 
architecture: 


Determine  the  appUcable  portions  of 
the  National  ITS  Architecture  within 
which  the  project  generally  fits.  As 
closely  as  possible,  define  the  project 
using  the  subsystems  and  information 
(architecture)  flows  from  the  National 
ITS  Architecture. 

2.  Early  in  project  design  (and 
periodically  throughout  the  design 
process),  the  following  considerations 
should  be  addressed: 

a.  Include  all  relevant  agencies/ 
stakeholders  (including  agencies 
responsible  for  transportation 
operations  and  appropriate  planning 
agencies)  in  the  project  design  process 
and  ensure  their  continuing 
participation. 

b.  Ensure  that  all  applicable 
subsystems  and  information 
(architecture)  flows  fi'om  the  regional 
ITS  architecture  (or  firom  the  National 
ITS  Architecture,  for  areas  without  a 
regional  ITS  architecture]  have  been 
considered  in  the  project  design.  If  not, 
consider  modifications.  It  may  be 
helpful  to  include,  in  the  design 
dociunentation,  listings  or  illustrations 
of  the  subsystems  and  information  flows 
that  are  being  provided  by  the  project, 
and  any  relevant  supporting  discussion 
that  indicates  why  information  flows 
suggested  by  the  regional  ITS 
architecture  [or  bom  step  IB,  for  areas 
without  a  regional  ITS  architecture]  may 
not  have  been  included. 

c.  Consider  incorporating  additional 
information  flows,  as  appropriate  to  the 
situation,  in  anticipation  of  future 
needs. 

d.  Ensure  that  relevant  technology 
and  operating  agreements  are  reached 
between  the  affected  parties. 

e.  Ensure  that  future  expansion  and 
information  sharing  opportunities  are 
kept  open  through  the  project  design 
strategy. 

3.  Identify  any  applicable  standards 
and  protocols  that  are  appropriate  for 
the  project.  Consider  incorporating  them 
into  the  project  design  and 
specifications.  Wherever  feasible,  open 
systems  should  be  considered  in  lieu  of 
systems  with  proprietary  interfaces.  It 
may  be  helpful  to  clearly  identify,  in  the 
design  documentation  and 
specifications,  the  standards  which  are 
being  used  in  the  project. 

Even  if  a  regional  ITS  architecture 
exists,  the  National  ITS  Architecture  can 
be  used  as  a  valuable  resource  for  many 
of  the  above  steps  (e.g.,  for 
consideration  of  additional  information 
flows,  item  2c). 

For  ITS/CVO  Projects 

1.  Review  the  ITS/CVO  Architecture 
Utilization  Policy  and,  at  a  minimum, 
the  following  two  related  dociunents: 
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( he  ITS/CVO  Conformance  Assurance 
Process  Description  and  the 
mteroperability  Testing  Strategy.  All 
three  documents  are  included  in  the 
National  ITS  Architecture  and 
;  Standards  Resource  Guide. 
2.  Follow  the  recommendations  in  the 

TS/CVO  Conformance  Assurance 

>rocess  Description: 

a.  Assess  comjnitment  to  the 
irchitecture  and  operational  concepts, 

b.  Assess  project  and  work  plans, 
eviews,  and  top-level  design, 

c.  Assess  detailed  desien,  and 

d.  Assess  implementea  systems 
hrough  interoperability  testing. 

The  Conformance  Assurance  Process 
)escription  defines  evaluation  criteria 
or  ITS/CVO  architect  viral  conformity, 
md  establishes  a  mechanism  for 
'ostering  conformance  in  a  deployment 
)r  implementation.  Each  ITS/CVO 
project  should  have  a  plan  which 
jicludes  an  incremental  checkpoint 
system  for  assessing  architecture 
conformance.  At  each  checkpoint, 
docimients  should  be  reviewed  against 
architectvire  criteria  and  issues  and 
potential  interoperability  problems 
identified.  If  problems  are  discovered, 
remedial  actions  should  be  developed 
and  implemented  to  resolve  the 
problems.  Progress  toward  resolution 
should  be  tracked,  and  action 
assignments/resolutions  should  be 
documented  to  serve  as  a  monitoring 
and  lessons  learned  tool  for  hiUue  CVO 
deployments. 

3.  Use  the  standards  recommended  for 
ITS/CVO  to  facilitate  interoperability. 

C.  ITS  Considerations  in  Transportation 
Planning 

The  activities  within  the  suggested 
approach  given  below  are  intended  to 
encoivage  sound  consideration  of  the 
operations  and  management  of  the 
transportation  system,  including  the 
development  of  a  regional  ITS 
architecture  and  related  efforts  to 
advance  ITS  in  a  reeion. 

It  should  be  notea  that  what 
constitutes  a  region  is  locally 
determined  based  on  the  needs  for 
sharing  information  and  coordinating 
operational  strategies.  For  a 
metropolitan  region,  it  is  recommended 
that  the  size  of  a  region  not  be  smaller 
than  a  metropolitan  planning  area 
boimdary.  For  ITS/CVO  projects,  it  is 
recommended  that  the  size  of  the  region 
not  be  smaller  than  a  State,  with 
consideration  for  multi-state,  national, 
and  international  appUcations.  The  size 
of  the  region  should  promote  integration 
of  transportation  systems  by  fostering 
the  exchange  of  information  on 
operating  conditions  across  a  number  of 
agencies  and  jurisdictions.  Likewise,  the 


determination  of  the  leadership  or 
"champion"  role  in  carrying  out  these 
planning  activities  is  a  local  decision. 

Engage  a  Broad  Range  of  Stakeholders 

An  open  and  inclusive  process  for 
engaging  a  broad  range  of  transportation 
stakeholders  in  developing  ITS 
activities  is  key  to  achieving  integration 
and  information  sharing.  As 
appropriate,  stakeholders  should 
include  but  are  not  limited  to  the 
following:  State  transportation  agencies, 
transit  providers,  metropolitan  planning 
organizaUons,^ocal  (city/county) 
transportation  agencies,  police 
departments,  fire  departments, 
emergency  medical  services,  toll 
authorities,  traveler  information 
providers,  the  media, 
telecommimications  providers,  other 
private  transportation  providers,  port 
authorities,  airport  authorities, 
commercial  trucking  associations, 
freight  railroad  associations,  motor 
carrier  regulatory  or  enforcement 
agencies,  non-govemmental 
organizations,  and  the  general  public. 

Identify  Needs  That  Can  be  Addressed 
by  ITS 

The  transportation  problems  and 
needs  that  can  potentially  be  addressed 
through  operations  and  management 
strategies  should  be  identified.  These 
heeds  should  be  developed  in  the 
context  of  the  needs,  goals,  and 
objectives  already  developed  as  part  of 
the  applicable  transportation  planning 
process.  Participants  should  discuss 
opportunities  for  using  ITS  applications 
as  part  of  the  overall  mix  of  strategies 
to  meet  identified  needs  and  goals. 

Describe  Existing  and  Planned  ITS 
Enhancements 

A  sound  understanding  of  current  and 
committed  ITS  projects,  operational 
agreements,  and  information  sharing 
arrangements  is  needed  before  future 
plans  for  ITS  developments  are 
discussed.  Participants  should  (1) 
identify  existing  ITS  components  and 
integration  and  (2)  then  develop  a  list  of 
plaimed  ITS  enhancements  that  will 
address  identified  needs  and  improve 
the  operations  and  management  of  the 
transportation  system.  The  existing 
situation  and  planned  ITS 
enhancements  should  be  described  in 
terms  of  the  physical  system  description 
and  the  extent  of  information  sharing. 
MetropoUtan  ITS  and  CVISN 
Deployment  Tracking  Surveys  and 
indicators  provide  a  useful  starting 
point  and  approach  for  describing 
existing  and  planned  ITS 
enhancements. 


Define  a  Regional  ITS  Architecture 

Given  the  existing  and  planned  ITS 
enhancements,  identified  needs,  and 
using  the  National  ITS  Architecture  as 
a  tool,  a  regional  ITS  architecture  can  be 
developed  to  serve  as  a  high-level 
template  for  ITS  project  development 
and  design.  The  regional  ITS 
architecture  should  include  subsystems 
and  information  flows  relevant  to  the 
area.  The  regional  ITS  architecture 
should  be  periodically  revisited  and 
updated  to  reflect  ongoing  discussions 
and  improvements.  An  existing  regional 
ITS  architecture  should  be  assessed  to 
ensure  that  it  provides  an  appropriate 
level  of  detail. 

Define  Operating  Requirements 

Implementation  of  the  plaimed  ITS 
enhancements  and  information  sharing 
arrangements  requires  further  definition 
of  the  operational  agreements  between 
the  various  agencies  and  jurisdictions. 
An  operating  concept  should  be 
estabUshed  that  identifies  the  general 
roles  and  responsibilities  of  the 
stakeholders  in  the  development  and 
day-to-day  operation  of  the  system.  This 
includes  establishing  requirements  or 
agreements  on  information  sharing  and 
traffic  device  control  responsibilities 
and  authority  (e.g.,  deciding  if  back-up 
control  capability  is  desired  given  a  loss 
of  power  or  failure  condition).  These 
decisions  will  be  factored  into  the 
regional  ITS  architectiue  and  will  also 
flow-down  through  ITS  projects  as  they 
are  phased  in.  Because  many  ITS 
services  and  strategies  involve 
cooununication  and  coordination,  this 
step  should  not  be  overlooked. 

Coordinate  With  Planned 
Improvements 

As  agencies  begin  to  determine  ITS 
projects  that  can  be  implemented  in  the 
near  to  mid-term  time  frame,  potential 
opportunities  should  be  explored  for 
leveraging  activities  with  planned 
capital  projects  such  as  facility 
reconstruction,  capacity  expansion,  or 
new  bus  piut:hases.  These  projects  are 
likely  already  contained  in 
Transportation  Improvement  Programs 
(TIPs),  Statewide  Transportation 
Improvement  Programs  (STIPs), 
Commercial  Vehicle  Safety  Plans 
(CVSPs),  applicable  transportation 
plans,  or  specific  agency  plans.  An 
example  of  this  coordination  would  be 
adding  the  ITS  communications  and 
surveillance  infrastructure  (or  other 
components)  at  the  same  time  as  a 
reconstruction  project,  resulting  in 
overall  cost  savings  and  minimized 
traffic  disruption  compered  to  adding 
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the  ITS  infrastructiure  after  the 
reconstruction  project  was  completed. 

Develop  Phasing  Schedule 

The  phasing  of  ITS  projects  and 
strategies  into  the  regional 
transportation  system  and  planning 
process  will  need  to  be  considered. 
Phasing  considerations  include 
anticipated  time  frame  for 
implementation,  geographic  context 
(both  within  and  between  jurisdictions), 
functional  capabiUties,  and  funding 
considerations.  Geographic 
considerations  involve  decisions  such 
as  the  initial  and  future  system  coverage 
area,  which  jurisdictions  in  the  region 
will  be  upgraded  first,  which  transit 
agencies  in  the  region  will  participate  in 
the  electronic  fare  media  project,  etc. 
Functional  considerations  include 
deciding  which  basic  functions  of  a 
system  should  be  implemented  first  and 
which  should  be  deferred.  The  phasing 
considerations  and  decisions  made  in 
the  initial  stages  may  be  conceptual, 
with  flexibihty  for  changes  and  further 
definition  during  future  project 
development  and  design. 

Develop  Regional  Technology 
Agreements 

As  potential  ITS  actions  are  advanced, 
it  may  become  necessary  for 
stakeholders  to  reach  agreement  on 
some  technologies,  standards,  or 
deplo3rment  choices  that  have  regional 
significance.  This  particularly  applies  to 
the  near-term  projects  that  have  been 
identified.  For  example,  regional 
choices  on  technologies  or  standards 
may  be  required  for  the 
telecommunications  infrastructure, 
electronic  toll  tags,  signal  controllers 
and  interfaces,  electronic  fare  media, 
and  specialized  mobile  radio  systems. 
For  ITS/CVO  projects,  public  and 
private  stakeholders  need  to  reach 
agreement  on  hardware,  software, 
operational,  and  programmatic 
requirements  for  interoperabiUty  to  exist 
in  multi-state  and  national  systems. 
Standards  should  be  identified  to  foster 
interoperability  of  systems  and 
interchangeabiUty  of  components.  When 
identifying  standards,  agencies  should 
consider  the  current  status  of  ITS 
standards  development  activities  and 
determine  how  and  when  these  can  best 
be  incorporated  into  the  designs  of 
projects  within  the  region. 

Identify  ITS  Projects  for  Incorporation 
Into  Transportation  Planning  Pitiducts 

ITS  projects  utilizing  funds  fit>m  the 
Highway  Trust  Fund  will  be 
incorporated,  as  appropriate,  into 
transportation  planning  and 
programming  products  (such  as  the 
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transportation  plan,  the  STIP,  TIP,  and 
the  CVSP)  and  adopted  by  the 
metropolitan  planning  organization  or 
other  apphcable  planning  agency. 
Ultimately,  this  can  be  best  achieved 
when  the  consideration  of  ITS  is 
consistent  with  the  goals  and  objectives 
adopted  by  regional  transportation 
planning  bodies  and  carried  out  in  the 
context  of  the  transportation  planning 
process. 

VI.  Appendices 

Appmndices  include: 

A.  Definitions 

B.  Questions  and  Answers 

C.  Apphcable  Legislation 

Appendix  A.  Definitions 

For  the  purpose  of  explaining  terms 
used  in  this  Interim  Guidance,  the 
following  definitions  are  provided: 
Intelligent  transportation  systems 
(ITS)— As  defined  in  TEA-21,  the  term 
"intelUgent  transportation  system" 
means  electronics,  communications,  or 
information  processing  used  singly  or  in 
combination  to  improve  the  efficiency 
or  safety  of  a  surface  transportation 
system. 

ITS  Project— Any  project  that  (in 
whole  or  in  part)  involves  the 
appUcation  of  ITS. 

rrs  Project  that  Affects  Regional 
Integration— An  ITS  project  that  can 
serve  as  a  catalyst  in  achieving  regional 
ITS  integration.  Generally,  those  ITS 
projects  with  the  potential  to  support 
electronic  data  sharing  between 
transportation  stakeholders,  projects 
with  substantial  software  design, 
projects  involving  major  upgrades  of 
central  transportation  management 
functions,  and  projects  involving 
significant  conmiunications  would  be 
considered  ITS  projects  that  affect 
regional  integration. 

ITS/CVO  Projects— A  subset  of  ITS 
projects  which:  (1)  complete  any 
component/service  incorporated  in  the 
Commercial  Vehicle  Information 
Systems  and  Networks  (CVISN)  Level  1 
deployment,  and/or  (2)  install  the 
International  Border  Clearance  Safety 
System  (IBCSS). 

Other  ITS  Projects — ^The  remaining 
ITS  projects  that  are  not  characterized  as 
afiecting  regional  integration  or  being  an 
ITS/CVO  project,  as  explained  above. 

CV7SAA— Commercial  Vehicle 
Information  Systems  and  Networks.  A 
concept  that  includes  the  information 
systems  and  communications  networks 
that  support  Commercial  Vehicle 
Operations  (CVO).  CVISN  includes 
information  systems  owned  and 
operated  by  governments,  carriers,  and 
other  stakeholders. 


CVISN  Architecture— The  TTS/CVO 

information  systems  and  networks 

portion  of  the  National  ITS 
Architecture.  The  CVISN  Architecture 
documentation  begins  with  the  National 
ITS  Architecture  and  adds  more  detail 
in  some  areas  (e.g.,  the  operational 
scenarios  and  Electronic  Data 
Interchange  (EDI)  message 
requirements)  to  faciUtate  further 
development.  Documentation  is 
available  on  the  World-Wide  Web  at 
http://jhuapl.edu/program/transport/ 
trans.htm  or  contact  the  FHWA  ITS/ 
CVO  Division  Office  at  phone:  202-366- 
0950.  fax:  202-366-7908. 

CVISN  Level  1  Deployment— The 
development  and  implementation  of 
basic  ITS/CVO  information  system 
elements  in  three  capability  areas  (safety 
information  exchange,  credentials 
administration,  and  electronic 
screening)  in  conformance  with  the 
CVISN  Architecture  and  Standards. 

International  Border  Clearance  Safety 
System  (IBCSS) — ^An  information  system 
to  identify  impending  border 
movements,  access  relevant  safety  and 
credentials  information,  and  conduct 
clearance  assessments  on  motor  carriers, 
commercial  motor  vehicles,  and  drivers. 
The  IBCSS  is  a  portion  of  the 
International  Border  Clearance  System, 
which  provides  the  commimications 
path  between  the  commercial  motor 
vehicle  (CMV)  and  the  border  crossing 
in  support  of  all  border  stakeholders, 
and  an  electronic  border  clearance 
assessment  process  for  motor  carriers, 
commercial  motor  vehicles,  and  drivers 
at  North  American  land  borders. 

National  ITS  Architecture  (also 
"national  architecture")— As  defined  in 
TEA-21,  the  National  ITS  Architecture 
is  the  common  fiamework  for  ITS 
interoperabiUty  that  defines 

(A)  The  functions  associated  with 
intelligent  transportation  system  user 
services; 

(B)  The  physical  entities  or 
subsystems  within  which  the  functions 
reside: 

(C)  The  data  interfaces  and 
information  flows  between  physical 
subsystems;  and 

(D)  The  communications 
requirements  associated  with  the 
information  flows. 

Documentation  is  available  from  the 
U.S.  DOT  on  the  World-Wide  Web  at 
http://wwwJtsdot.gov  or  http:// 
www.odetics.com/itsarch/  or  contact  the 
ITS  Joint  Program  Office  at  phone:  202- 
366-9536.  fax:  202-366-3302.  As  of 
September  20. 1998.  Version  2.0  is  the 
official  version  of  the  National  ITS 
Architecture. 

Regional  ITS  Architectut»—A 
regional  framework  for  ITS  project 
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a  ivelopment  and  design,  which  could 
be  specified  at  a  metropolitan, 

Jtatewide,  multi-state,  or  interurban 
orridor  level.  A  regional  ITS 
dtchitectuie  is  tailored  to  address 
specific  local  needs  and,  for  the 
purposes  of  this  Interim  Guidance, 
mcludes  the  subsystems,  agencies,  and 
information  flows  relevant  to  the  area. 
Hie  National  ITS  Architecture  may 
$erve  as  a  tool  in  the  development  of  a 
regional  ITS  architecture. 

ITS  User  Service— A  categorization  of 
JS  that  represents  what  the  system  will 
|o  from  the  perspective  of  the  user.  User 
^rvices  formed  the  basis  for  the 
National  ITS  Architecture  development. 
^s  of  July  1998,  the  National  ITS 
Architecture  consists  of  30  user 
services.  Additional  user  services  are 
f  lanned  for  incorporation  during  the 
c  ext  year  or  two. 

Standard— As  defined  in  TEA-21,  the 
t  srm  "standard"  means  a  docimient  that 
i  i  published  by  an  accredited  Standards 
[  levelopment  Organization,  and 

(A)  Contains  technical  specifications 
t  r  other  precise  criteria  for  intelligent 
I  »nsportation  systems  that  are  to  be 

I  sed  consistently  as  rules,  guidelines,  or 
I  efinitions  of  characteristics  so  as  to 
I  nsure  that  materials,  products, 
■recesses,  and  services  are  fit  for  their 
f  urposes;  and 

(B)  May  support  the  national 
( rchitecture  and  promote 

(i)  The  widespread  use  and  adoption 
( if  intelligent  transportation  system 
1  echnology  as  a  component  of  the 
1  surface  transportation  systems  of  the  "" 
United  States;  and 

(ii)  Interoperability  among  intelligent 
ransportation  system  technologies 
mplemented  throughout  the  States. 

Provisional  Standard — As  defined  in 
rEA-21,  Section  5206  (c),  a  provisional 
standard  is  a  standard  that  the  Secretary 
nay  establish  if  the  Secretary  finds  that 
he  development  or  balloting  of  an  ITS 
standard  jeopardizes  the  timely 
ichievement  of  the  objectives  identified 
n  Section  5206  (a),  after  consultation 
Arith  affected  parties,  and  using,  to  the 
sxtent  practicable,  the  work  product  of 
ippropriate  standards  development 
srganizations. 

Subsystem — A  physical  entity  within 
the  National  ITS  Architecture  or  a 
regional  ITS  architectiue  within  which 
the  ITS  functions  reside.  Subsystems  are 
typically  associated  with  one  or  more 
transportation  agencies  or  stakeholders. 
Examples  of  subsystems  fi-om  the 
National  ITS  Architecture  include  traffic 
management,  transit  management,  fleet 
and  freight  management,  toll 
administration,  emergency  management, 
information  service  provider,  roadway, 
remote  traveler  support,  and  vehicle. 


Information  (Architecture)  Flow— A 
representation  of  data  that  originates  at 
one  subsystem  (or  external  system)  and 
ends  at  another  within  the  National  ITS 
Architecture  or  a  regional  ITS 
architecture,  depicting  the  information 
exchanges  planned  between  specific 
agencies.  Tlie  National  ITS  Architecture 
documentation  refers  to  these 
information  flows  as  physical 
architecture  flows. 

Appendix  B.  Questions  and  Answers 

Applicability  and  Scope 

1.  Q:  Which  federally  funded  projects  does 
this  Interim  Guidance  apply  to? 

A:  Any  ITS  project  receiving  whole  or 
partial  funding  firom  the  Highway  Trust  Fund 
(including  the  Mass  Transit  Account)  is 
subject  to  this  Interim  Guidance.  The 
Hi^way  Trust  Fund  includes  a  broad  range 
of  transportation  projects  and  programs, 
including  Fetieral  Aid  Highway  Programs, 
Federal  Transit  Administration  programs, 
and  safety  programs.  Examples  of  subject 
programs  include  (but  are  not  limited  to): 

1.  National  Highway  System  Program, 

2.  Congestion  Mitigation  and  Air  Quality 
Improvement  Program, 

3.  Surface  Transportation  Program, 

4.  Urbanized  and  Non-Urbanized  Areas 
Formula  Grants  Programs, 

5.  Transit  Capital  Investment  Grants  and 
Loans  (Section  5309  funding). 

6.  Motor  Carrier  Safety  Assistance  Program 
Grants, 

7.  Demonstration  projects  identified  in 
TEA-21  (including  High  Priority  Projects, 
and  other  earmarks  under  the  ITS  subtitle), 

8.  Federal  Lands  Highways  Program, 

9.  Interstate  Maintenance  Program, 

10.  Highway  Bridge  Program, 

11.  )ob  Access  and  Reverse  Conmiute 
Program, 

12.  Rural  Transportation  Accessibility 
Programs, 

13.  Elderly  and  Persons  with  Disabilities 
Program,  and 

14.  Federal  Aid  Highway  Safety  Programs. 
2.  Q:  Are  any  ITS  projects  excepted  from 

the  conformity  requirement? 

A:  Yes.  Section  5206(e)  of  TEA-21  excepts 
the  following  projects: 

1.  Authorized  projects  designed  to  achieve 
specific  research  objectives  outlined  in  the 
National  ITS  Program  Plan  or  the  Surface 
Transportation  Research  and  Development 
Strategic  Plan; 

2.  The  upgrade  or  expansion  of  an  existing 
ITS,  if  the  expansion  won't  adversely  affect 
the  goals  of  conformity,  is  carried  out  before 
the  end  of  the  system's  useful  life,  and  is 
cost-effective  as  compared  to  alternatives  that 
would  be  consistent:  and 

3.  Projects  to  operate  or  maintain  an 
existing  ITS. 

In  addition,  the  Interim  Guidance  excepts 
projects  already  in  construction  and  those 
that  have  completed  the  design  phase.  Note, 
however,  that  ITS  projects  that  affect  regional 
integration  likely  will  not  be  excepted  by 
Number  2  above,  because  to  do  so  would 
adversely  affect  the  goals  of  conformity. 


3.  Q:  Does  the  Interim  Guidance  apply  to 
ITS  projects  that  do  not  receive  funding  from 
the  Highway  Trust  Fund? 

A:  No.  The  Interim  Guidance  only  applies 
to  ITS  projects  that  receive  whole  or  partial 
funding  from  the  Highway  Trust  Fund. 
However,  the  Interim  Guidance  and 
recommended  approach  to  ITS  projects  and 
planning  are  considered  sound  practices  for 
regional  integration  of  ITS.  Therefore,  it  is 
recommend^  that  ITS  projects  not  funded 
by  the  Highway  Trust  Fund  also  adhere  to     - 
the  Interim  Guidance.  Examples  of  projects 
which  would  not  need  to  follow  the  Interim 
Guidance  include  projects  funded  entirely  by 
State  or  local  transportation  agencies; 
projects  funded  by  police,  fire,  or  emergency 
medical  services;  and  projects  which  are 
privately  funded. 

4.  Q:  Does  the  Interim  Guidance  apply  to 
demonstration  projects  and  other  earmarks? 

A:  The  Interim  Guidance  applies  to  all  ITS 
projects  with  funding  from  the  Highway 
Trust  Fund,  including  demonstration  projects 
(also  referred  to  as  "High  Priority  Projects"). 
The  Interim  Guidance  also  applies  to  CVO 
projects  as  indicated  in  the  ITS/CVO 
Architecture  Conformance  Assurance 
Process.  In  addition,  for  ITS  projects  funded 
under  section  5001(a)  of  JEA-21,  refer  to  the 
Guidance  for  Congressionally-Designated  ITS 
Projects  (commonly  referred  to  as 
"earmarked  projects"). 

5.  Q:  How  does  the  Interim  Guidance  differ 
from  the  Guidance  for  Congressionally- 
Designated  ITS  Projects? 

A:  The  applicability  differs  in  that  Interim 
Guidance  applies  to  all  ITS  projects  funded 
in  part  or  in  whole  by  the  Highway  Trust 
Fund,  whereas  the  guidance  for 
congressionally-designated  ITS  projects 
(often  known  as  "earmark"  projects)  applies 
only  to  projects  being  funded  with  ITS 
program  category  funds  found  under  Section 
5001(a)  of  TEA-21.  The  principles  and  intent 
of  the  Interim  Guidance  and  the  ITS  earmark 
guidance  are  the  same.  However,  since 
congressionally-designated  projects  are 
intended  to  serve  as  examples  for  meeting  the 
conformity  requirement,  the  ITS  earmark 
guidance  has  slightly  more  detailed  and 
specific  documentation  requirements.  As  an 
example,  for  one  category  of  earmarked 
projects  (regional  deployments),  states  are 
being  asked  to  commit  to  the  development  of 
a  regional  ITS  architecture  (and  other 
regional  ITS  systems  planning  activities)  as 
part  of  the  partnership  agreement.  In 
addition,  under  the  ITS  earmark  guidance, 
project  designs  must  include  specific 
documentation  of  architecture  conformity, 
which  will  be  reviewed  by  FHWA  Division 
and/or  FTA  Region  offices,  as  appropriate. 
This  is  in  contrast  to  the  Interim  Guidance, 
which  does  not  require  specific 
documentation,  but  encourages  agencies  to 
incorporate  conformity  documentation  into 
normal  project  and  planning  documentation. 

6.  Q:  Which  transit  projects  does  the 
Interim  Guidance  apply  to? 

A:  Any  ITS  project  receiving  whole  or 
partial  funding  from  the  Highway  Trust 
Fund,  including  the  Mass  Trr.nsit  Account,  is 
subject  to  the  Interim  Guidance.  This  is  true 
for  both  Uansit  and  highway  projects. 
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7.  Q:  Does  the  Interim  Guidance  apply  to 
ITS  applications  that  are  part  of  a  larger 
construction  project? 

A:  Yes.  The  Interim  Guidance  applies  to  all 
ITS  proiects  that  receive  Highway  Trust 
Fiinds.  even  when  the  ITS  application  is  part 
of  a  larger  project.  However,  having  an  ITS 
component  in  a  larger  project  does  not 
subject  the  non-ITS  portions  of  your  project 
to  the  Interim  Guidance;  but,  you  can 
consider  the  Interim  Guidance  as  a 
framework  to  look  for  sensible  ways  to 
enhance  connectivity  in  your  region.  Looking 
at  it  another  way,  larger  projects  may  provide 
an  opportunity  to  include  ITS  elements  that 
may  not  have  originally  been  scoped,  such  as 
laying  telecommunication  cable  during 
construction. 

8.  Q:  Does  the  Interim  Guidance  apply  to 
ITS  projects  outside  metropolitan  areas  or  in 
rural  areas? 

A:  Yes,  the  Interim  Guidance  applies 
outside  metropolitan  areas  and  in  rural  areas. 
As  stated  in  the  Interim  Guidance,  ITS 
projects  that  affect  regional  integration  must 
be  assessed  for  integration  opportunities. 
Furthermore,  development  of  a  statewide 
architecture  which  addresses  rural  and  small 
urban  ITS  applications  is  encouraged. 
Regardless  of  whether  your  area  is  rural  or 
metropolitan,  the  National  ITS  Architecture 
can  be  useful  in  the  development  of  the 
regional  architecture. 

9.  Q:  The  National  ITS  Architecture  is 
quite  extensive  in  scope  and  lays  out  a 
multitude  of  information  sharing 
possibilities.  Do  I  have  to  plan  for  all  of  these 
interfaces  and  information  exchanges  in 
order  to  meet  the  intent  of  the  Interim 
Guidance? 

A:  No.  It  is  unlikely  that  any  one  region 
would  implement  everything  envisioned  by 
the  National  ITS  Architecture.  Planning  and 
project  development  should  continue  to 
focus  on  meeting  local  and/or  regional  needs. 
Some  of  the  functionality  and  information 
exchanges  in  the  National  ITS  Architectui* 
will  not  apply  to  your  situation  (e.g.,  your 
region  might  not  have  any  toll  roads  and  thus 
the  Toll  Administration  and  Toll  Collection 
Subsystems  of  the  NaUonal  ITS  Architecture 
would  not  apply).  Using  the  National  ITS 
Architecture  may  help  you  identify 
opportunities  you  might  not  have  otherwise 
considered  in  developing  your  regional  ITS 
architecture  and  ITS  projects.  In  all 
circimistances,  however,  the  regional  ITS 
architecture  and  individual  ITS  projects 
should  be  tailored  to  local  needs  and 
problems. 

10.  Q:  Will  NaUonal  ITS  Architecture 
conformity  dictate  the  characteristics  of  the 
design  of  my  ITS  system? 

A:  No.  The  National  ITS  Architecture  and 
ITS  standards  do  not  specify  design;  rather, 
they  focus  on  ensuring  interface 
compatibility  and  structured  information 
exchange.  The  National  ITS  Architecture 
supports  a  variety  of  detailed  designs  and  is 
flexible  enough  to  support  both  distributed 
and  centralized  systems.  The  National  ITS 
Architectiu«  does  not  make  technology 
decisions  for  you.  For  example,  collection  of 
traffic  data  can  be  performed  with  a  variety 
of  technolc^ies,  including  loop  detectors, 
video  imaging,  and  vehicle  probes.  Nor  are 
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you  required  to  implement  interfaces 
identified  in  the  National  ITS  Architecture. 
The  Interim  Guidance  on  National  ITS 
Architecture  confonnify  does,  however, 
imply  that  information  sharing  opportunities 
between  transportation  stakeholders  are 
explored  to  the  extent  possible  and 
appropriate  for  your  area. 

11.  Q:  Does  conformity  with  the  National 
ITS  Architecture  ensure  interoperability? 

A:  No.  The  vision  of  ITS  integration  is  a 
seamless,  interoperable  transportation 
network.  Because  the  National  ITS 
Architecture  does  not  specify  the  interfaces 
or  the  technologies  to  be  used  in 
transportation  systems  and  services, 
conformity  does  not  ensure  interoperability. 
Only  through  interjurisdictional  agreements 
and  cooperation  can  interoperabilify  be 
assured.  The  National  ITS  Architecture  does 
provide  a  framework  for  determining  the 
needs  or  desirability  of  interoperability,  and 
for  making  the  institutional  and 
technological  decisions  that  are  the 
foundation  of  an  interoperable  network. 
Interoperability  is  furthered  through  the 
adoption  and  widespread  use  of  ITS 
standards. 

12.  Q:  Will  U.S.  DOT  require 
interoperability? 

A:  Where  federal  funding  supports 
technologies  and  interfaces  considered 
critical  for  national  interoperability,  U.S. 
DOT  expects  to  require  interoperability,  but 
only  after  the  standards  have  matui«d  to 
ensure  their  operational  capability.  As  called 
for  in  TEA-21,  U.S.  DOT  is  currently 
developing  a  list  of  critical  standards 
appropriate  for  ensuring  interoperability. 

13.  Q:  What  is  the  distinction  between  the 
use  of  the  terms  "confonnify"  and 
"consistency'7 

A:  The  TEA-21  language  (Section  5206(e|) 
addressed  by  the  Interim  Guidance  calls  for 
"conformify"  with  the  National  ITS 
Architecture  and  Standards.  U.S.  DOT'S 
incremental,  phased  approach  to 
implementing  this  provision  is  better 
reflected  by  the  use  of  the  term  "consistency" 
with  the  National  ITS  Architecture.  For  the 
purposes  of  the  Interim  Guidance,  these 
terms  are  deemed  synonymous. 

ITS  Projects 

14.  Q:  What  are  some  examples  of  "ITS 
projects  that  affect  regional  integration"  as 
defined  in  this  Interim  Guidance? 

A:  Generally,  ITS  projects  that  affect 
regional  integration  are  those  that  can  serve 
as  catalysts  in  achieving  ITS  integration  for 
a  region.  Examples  of  ITS  projects  that  affect 
regional  integration  include  the  construction 
or  functional  expansion  of  a  transportation 
management  center,  installation  or  expansion 
of  the  fonctional  capabilify  of  a 
communications  system,  and  the  purchase  of 
an  AVL-equipped  bus  fleet.  Another  example 
is  a  multi-agency  project  which  aims  to 
integrate  transportation  systems  (e.g., 
freeway-arterial  system  integration,  traffic- 
transit  integration). 

15.  Q:  What  do  I  do  for  ITS  projects  that 
do  not  affect  regional  integration? 

A:  The  Interim  Guidance  is  designed  to 
focus  attention  on  ITS  projects  that  do  affect 
regional  integration,  but  all  ITS  projects 


(receiving  Highway  Trust  Funds)  should 
consider  the  intent  and  approach  in  the 
Interim  Guidance  as  a  way  to  ensure 
conformify  with  the  National  ITS 
Architecture  and  permit  cost-effective  future 
expansion  should  the  need  arise.  Examples  of 
ITS  projects  that  do  not  affect  regional 
integration  are  the  installation  of  an  isolated 
traffic  signal  system  in  a  small,  rural  town; 
or  the  purchase  of  a  limited  set  of 
replacement  buses. 

16.  Q:  How  does  the  Interim  Guidance 
apply  to  projects  in  the  final  stage  of  design? 

A:  Adherence  to- the  Interim  Guidance  is 
not  required  for  projects  in  the  final  stage  of 
design  as  of  the  date  of  Interim  Guidance 
issuance.  However,  it  is  good  practice  to 
review  projects  for  anything  that  can  be  done 
at  a  reasonable  cost  to  facilitate  future 
int^ration.  Projects  in  the  final  stage  of 
design  are  not  specifically  excepted  by  the 
legislation,  so  the  project's  lead  agency 
should  work  with  the  FHWA  Division  or 
FTA  Region  office  to  determine  the 
appropriate  course  of  action.  Projects  for 
which  design  has  been  completed  or  that  are 
in  construction  as  of  the  date  this  Guidance 
is  issued  do  not  need  to  revisit  the  design 
stage. 

17.  Q:  How  will  existing  (legacy) 
equipment  wth  proprietary  interfaces  be 
addressed? 

A:  The  Interim  Guidance  does  not  require 
replacement  of  legacy  systems  or  equipment 
having  proprietary  interfaces.  Rather,  it  is 
recommended  that  you  plan  with  existing 
s)rstems  in  mind  and  encourage  future 
investments  that  would  facilitate  electronic 
data-sharing  and  the  use  of  open  interfaces, 
while  minimizing  the  use  of  proprietary 
interfaces.  Existing  systems  such  as  traffic 
sijgnals,  overhead  messages,  computer-aided 
dispatch  for  ambulances,  or  automatic 
vehicle  location  for  buses  are  an  important 
consideration  in  developing  an  ITS  project 
and  your  regional  ITS  architecture.  As  new 
features  and  system  upgrades  are  planned, 
the  new  designs  should  provide  for  open, 
non-proprietary  interfaces  identified  in  the 
National  ITS  Architecture  and  approved  ITS 
standards  as  appropriate  for  your  area  and 
consistent  with  your  regional  ITS 
architectujv. 

rrS  Considerations  Within  Transportation 
Planning 

18.  Q:  Are  ITS  projects  excepted  from  the 
metropolitan  or  statewide  planning 
processes? 

A:  No.  ITS  projects  should  be  developed 
using  the  same  planning  processes  as  other 
transportation  projects,  in  accordance  with 
metropolitan  and  statewide  planning 
procedures  specified  in  TEA-21  (sections 
1203, 1204,  3004.  and  3005).  In  addition,  ITS 
may  be  considered  as  one  strategy  for 
addressing  the  new  systems  man^ement  and 
operation  planning  factor  requirement  in 
TEA-21. 

1 9.  Q:  What  are  the  benefits  of  integrating 
ITS  into  the  planning  process? 

A:  Statewide  and  metropolitan  planning 
activities  should  consider  a  broad  range  of 
actions  and  investments  aimed  at  improving 
the  management  and  operation  of  the 
transportation  system.  ITS  is  a  powerfiil  tool 
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:  or  meeting  the  system  operation  and 
iqanagement  needs  of  a  region.  Like  any  tool, 

Iti  is  most  effective  when  it  has  broad  support 
i^d  is  applied  in  the  proper  circumstances. 
Negional  efforts  aimed  at  identifying 
appropriate  ITS  strategies  and  investments 
should  be  advanced  in  the  context  of  the 
goals  and  objectives  adopted  by  the  planning 
process.  This  will  ensure  that  specific  ITS 
deployment  options  will  address  regional 
transportation  goals  and  objectives  in  the 
lost  effective  possible  manner.  In  addition, 
jere  is  considerable  overlap  between  the 
ilnnning  process  and  rrS  systems  planning, 
le  integration  of  ITS  and  planning  will 
isure  that  these  processes  are  carried  out 
[ether  in  a  consistent  and  efficient  maimer. 

20.  Q:  Who  should  be  the  lead  in 
leveloping  a  regional  ITS  architecture? 

A:  Identifying  a  lead  agency  is  a  local 
lecision;  development  of  a  regional 

:hitecture  can  take  place  in  whatever 
-.■um  suits  the  area.  You  are  encouraged  to 
levelop  ITS  activities  within  your  existing 
planning  processes.  Making  use  of  existing 
igency  agreements  and  structures  may  help 
rou  to  determine  who  should  be  involved 
i  ind  who  may  be  best  suited  to  take  the  lead 
ole. 

21.  Q:  Who  should  be  involved  as  ITS  is 
nnsidered  within  the  planning  process? 

A:  The  range  of  stakeholder  involvement  is 
nost  appropriately  addressed  at  the  local 
evel.  A  fundamental  goal  is  to  involve  and 
inite  a  wide  range  of  stakeholders  to  ensure 
wnsideration  of  the  broadest  range  of 
integration  opportunities.  It  is  expected  that 
the  number  of  stakeholders  included  in  any 
irea  will  grow  over  time  as  ITS  is 
incorporated  into  the  regional  transportation 
planning  process  and  the  range  of  ITS 
activities  expands.  As  a  starting  point, 
agencies  or  other  groups  within  a  region  that 
are  typically  involved  in  transportation 
planning  or  ITS  development  should  be 
involved.  The  National  ITS  Architecture  may 
help  you  identify  stakeholders  that  are  not 
normally  included  in  the  transportation 
planning  process  but  who  may  be  important 
to  ITS  systems  planning  (e.g.,  private  sector 
information  service  providers:  police,  fire, 
and  other  emergency  services;  and  private 
sector  transportaticm  service  providers). 

22.  Q:  What  if  certain  stakeholders  do  not 
want  to  participate? 

A:  The  intent  of  gathering  a  broad  range  of 
stakeholders  is  to  ensure  that  the 
consideration  and  development  of  potential 
rrS  actions  and  investments  stems  from  a 
collaborative,  inclusive  effort.  Good  faith 
efforts  should  be  made  to  include  all 
stakeholders.  Notwithstanding  this,  the 
process  should  begin  with  those  agencies/ 
parties  willing  to  participate. 

23.  Q:  What  is  a  "region"  as  it  relates  to 
the  development  of  a  regional  ITS 
architecture? 

A:  What  constitutes  a  region  is  a  local 
determination  that  should  be  based  on  the 
needs  for  sharing  information  and 
coordinating  operational  strategies  in  order  to 
address  transportation  problems.  In  this 
context,  a  region  is  not  constrained  by 
political  boundaries,  and  could  be  specified 
at  a  metropolitan,  statewide,  multi-state,  or 
inter-urban  corridor  level.  For  a  metropolitan 


region,  it  is  recommended  that  the  size  of  a 
region  not  be  smaller  than  a  metropolitan 
planning  area  boundary.  For  ITS/CVO 
projects,  it  is  recommended  that  the  size  of 
the  region  not  be  smaller  than  a  State,  with 
consideration  for  multi-state,  national,  and 
international  applications.  The  size  of  the 
region  should  promote  integration  of 
transportation  systems  by  fostering  the 
exchange  of  information  on  operating 
conditions  across  a  number  of  agencies  and 
jurisdictions. 

24.  Q:  What  is  the  relationship  between  the 
nine  core  components  of  the  metropolitan 
ITS  infrastructure  and  the  National  ITS 
Architecture? 

A:  The  nine  core  components  of  the 
metropolitan  ITS  infrastructure  (Freeway 
Management.  Incident  Management,  Traffic 
Signal  Control,  Electronic  Toll  Collection, 
Transit  Management,  Electronic  Fare 
Payment,  Highway  Rail  Intersections, 
Emergency  Management,  and  Regional 
Multimodal  Traveler  Information)  represent 
an  initial  way  of  thinking  about  the  potential 
types  of  ITS  technologies  that  could  be 
usefully  linked  in  a  metropolitan  region.  The 
National  ITS  Architecture  provides  the 
framework  necessary  for  more  detailed 
planning  about  how  to  structure  the 
conununications  and  information  flows 
between  and  among  the  different  subsystems 
that  characterize  a  fully  integrated  regional 
ITS  system. 

25.  Q:  How  does  the  Interim  Guidance 
relate  to  the  deployment  and  integration 
tracking  of  CVISN  and  metropolitan  ITS 
infrastructure  that  have  been  ongoing  in 
recent  months  in  some  regions? 

A:  The  definitions  of  metropolitan  ITS 
infrastructure  and  the  framework  used  in  the 
deployment  tracking  questioimaire  provide 
excellent  starting  points  for  developing  and 
collecting  the  information  necessary  for 
beginning  work  on  a  regional  ITS 
architecture  in  your  area.  If  a  deployment 
tracking  survey  has  already  been  filled  out, 
it  should  be  very  helpful  in  documenting  the 
existing  level  of  ITS  deployment  (including 
information  sharing  arrangements),  which  is 
fundamental  to  future  planning  efforts. 
Further  explanation  of  the  metropolitan  and 
CVISN  deployment  tracking  is  included  in 
the  Resource  Guide. 

26.  Q:  Can  a  regional  ITS  architecture, 
developed  from  an  Early  Deployment  Plan, 
be  used  to  demonstrate  conformity  with  the 
National  ITS  Architecture? 

A:  Architectures  developed  under  previous 
early  deployment  efforts  may  be  considered 
for  potential  applicability  to  the  Interim 
Guidance.  Some  early  deployment  studies 
that  do  not  include  architectures,  or  were  not 
inclusive  of  a  wide  range  of  stakeholders,  do 
not  meet  the  intent  and  approach  of  the 
Interim  Guidance.  In  such  cases,  additional 
steps  ;nay  be  necessary,  such  as  identifying/ 
determining  information  flows  between 
regional  architecture  subsystems.  Conversely, 
Early  Deployment  Plans  that  engaged  a  broad 
range  of  sUkeholders  and  included  a  regional 
ITS  architecture  would  likely  meet  the  intent 
of  the  Interim  Guidance. 


Federal  Role 

27.  Q:  What  is  the  federal  oversight  role, 
specific  to  integrating  ITS  into  the  planning 
process? 

A:  The  Interim  Guidance  does  not  change 
federal  oversight  of  the  transportation 
planning  process.  Within  existing  federal 
oversight  roles  and  activities,  FHWA  and 
FTA  staff  are  encouraged  to  explore 
opportunities  with  their  constituents  for 
integrating  ITS  into  the  transportation 
planning  process.  Such  opportunities  may 
become  obvious  during  the  development  of 
plan  updates  to  Unified  Planning  Work 
Programs,  the  STIP  or  TIP,  or  triennial 
certifications.  These  reviews  should  also 
consider  whether  a  regional  ITS  architecture 
exists,  defined  at  the  subsystem  and 
information  (architecture)  flow  level.  For 
commercial  vehicle  operations,  ITS 
opportunities  should  be  considered  during 
updates  of  the  Commercial  Vehicle  Safety 
Plan. 

28.  Q:  How  will  the  Interim  Guidance 
affect  the  STIP/TIP  development  cycle? 

A:  The  Interim  Guidance  is  not  int«nded  to 
delay  the  development  cycle  (preparation, 
review,  or  approval)  of  a  STIP  or  TIP. 
However,  applying  the  Interim  Guidance  to 
the  transportation  planning  process  at  the 
earliest  practical  convenience  will  aid  in 
identifying  and  capitalizing  on  potential  cost- 
saving  and  system-enhancing  opportunities. 

29.  Q:  What  constitutes  the  federal 
oversight  role  at  the  project  stage? 

A:  The  Interim  Guidance  does  not  change 
the  federal  oversight  role  at  the  project  stage. 
For  those  ITS  projects  with  federal  oversight, 
the  appropriate  federal  office  will  ensure  that 
the  Interim  Guidance  is  followed  as  part  of 
the  regular  review  process.  For  those  projects 
with  no  federal  oversight  requirement, 
recipients  are  responsible  for  ensuring  that 
the  Interim  Guidance  is  followed. 
Compliance  with  the  Interim  Guidance  may 
be  a  discussion  topic  in  process  or  triennial 
I^views. 

30.  Q:  Are  all  ITS  projects  subject  to  federal 
oversight? 

A:  No.  Refer  to  the  appropriate  oversight 
procedure  for  the  project  in  question.  If  the 
sUte  DOT  is  willing,  it  is  suggested  that 
FHWA  and  FTA  be  involved  in  all  ITS 
projects  on  the  National  Highway  System 
during  the  initial  implementation  period  for 
the  Interim  Guidance. 

31.  Q:  What  kind  of  help  and  support  can 
be  expected  from  U.S.  DOT? 

A:  Various  support  mechanisms  are  under 
way  or  being  planned  at  the  present  time.  A 
training  course  on  the  Nations'  'TS 
Architecture  is  available  now  with  more 
offerings  planned  in  the  fall  of  1998. 
Technical  assistance  documents  on  the  use  of 
the  National  ITS  Architecture  to  facilitate 
project  development  and  planning  for 
specific  application  areas  will  be  available 
shortly.  Technical  assistance  is  also  available 
through  the  U.S.  IXDT  peer-to-peer  program. 
Checklists  also  will  be  made  available  to 
serve  as  helpful  guidance  and  reminders.  For 
more  information,  contact  your  local  FHWA 
or  FTA  office,  and  visit  the  ITS  website: 
www.its.dot.gov. 
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ITS  Standards 

32.  Q:  What  is  an  ITS  standard  and  which 
standards  have  been  adopted? 

A:  Standards  define  how  system 
components  inter-connect  and  interact 
within  an  overall  framework  called  an 
architecture.  The  National  ITS  Architecture 
identified  the  need  for  many  ITS  standards 
to  support  interface  compatibility.  U.S.  DCTT 
has  yet  to  adopt  ITS  standards,  and 
anticipates  proceeding  cautiously  in  order  to 
allow  emerging  standards  to  reach  a  point  of 
acceptability  by  implementing  agencies. 
Initial  standards  are  just  now  beginning  to  be 
completed  and  approved  by  Standards 
Development  Organizations.  Once  approved 
by  the  Standards  Development 
Organizations,  it  will  take  some  time  for 
standards  to  be  validated  to  the  satisfaction 
of  implementing  agencies. 

33.  Q:  Should  an  ITS  standard  be  used  if 
it  has  not  yet  been  approved,  or  adopted  bv 
U.S.  DOT? 

A:  If  an  agency  deems  that  an  ITS  standard 
is  not  yet  sufficiently  mature  for  routine  use, 
it  should  deploy  ITS  mindful  of  the  new 
standard  and  in  anticipation  of  an  eventual 
transition.  Your  design  process  may 
incorporate  draft  standairds,  but  recognize 
that  these  may  change  before  being  finalized. 
Therefore,  work  with  your  vendors  to  be  sure 
that  they  commit  to  bringing  their  products 
into  compliance  with  the  final  standard 
when  it  is  approved. 

Documentation 

34.  Q:  What  documentation  is  required  for 
implementation  of  the  Interim  Guidance? 

A:  No  new  documentation  is  required,  but 
additional  information  within  existing 
documentation  needs  to  demonstrate  that  the 
intent  of  the  Interim  Guidance  has  been  met. 

Appendix  C  Applicable  Legislation 

SECTION  5203.  GOALS  AND  PURPOSES  [of 
the  Intelligent  Transportation  Systems  Act  of 
1998). 

(a)  Goals.— The  goals  of  the  intelligent 
transportation  system  program  include — 

(1)  enhancement  of  surface  transportation 
efficiency  and  facilitation  of  intermodalism 
and  international  trade  to  enable  existing 
focilities  to  meet  a  significant  portion  of 
future  transportation  needs,  including  public 
access  to  employment,  goods,  and  services, 
and  to  reduce  regulatory,  financial,  and  other 
transaction  costs  to  public  agencies  and 
system  users; 

(2)  achievement  of  national  transportation 
safety  goals,  including  the  enhancement  of 
safe  operation  of  motor  vehicles  and 
nonmotorized  vehicles,  with  particular 
emphasis  on  decreasing  the  number  and 
severity  of  collisions; 

(3)  protection  and  enhancement  of  the 
natural  environment  and  communities 
afiiscted  by  surface  transportation,  with 
particular  emphasis  on  assisting  State  and 
local  governments  to  achieve  national 
environmental  goals; 

(4)  accommodation  of  the  needs  of  all  users 
of  surface  transportation  systems,  including 
operators  of  commercial  vehicles,  passenger 
vehicles,  and  motorcycles,  and  including 
individuals  with  disabilities;  and 
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(5)  improvement  of  the  Nation's  ability  to 
respond  to  emergencies  and  natural  disasters 
and  enhancement  of  national  defense 
mobility. 

(b)  Purposes.— The  Secretary  shall 
implement  activities  under  the  intelligent 
system  transportation  program  to,  at  a 
minimum — 

(1)  expedite,  in  both  metropolitan  and  rural 
areas,  deployment  and  integration  of 
intelligent  transportation  systems  for 
consumers  of  passenger  and  freight 
transportation; 

(2)  ensure  that  Federal,  State,  and  local 
transportation  officials  have  adequate 
knowledge  of  intelligent  transportation 
systems  for  full  consideration  in  the 
transportation  planning  process; 

(3)  improve  regional  cooperation  and 
operations  planning  for  effective  intelligent 
transportation  system  deployment; 

(4)  promote  the  innovative  use  of  private 
resources; 

(5)  develop  a  workforce  capable  of 
developing,  operating,  and  maintaining 
intelligent  transportation  systems;  and 

(6)  cogiplete  deployment  of  Commercial 
Vehicle  Information  Systems  and  Networks 
in  a  majority  of  States  by  September  30,  2003. 

SECTION  5206.  NATIONAL 
ARCHTFECrURE  AND  STANDARDS. 
(a)  IN  GENERAL- 
CD  DEVELOPJVIENT.  IMPLEMENTATION 
AND  MAINTENANCE— Consistent  with 
section  12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995  (15 
U.S.C  272  note;  110  Stat.  783),  the  Secretary 
shall  develop,  implement,  and  maintain  a 
national  architecture  and  supporting 
standards  and  protocols  to  promote  the 
widespread  use  and  evaluation  of  intelligent 
transportation  system  technology  as  a 
component  of  the  surface  transportation 
systems  of  the  United  States. 

(2)  INTEROPERABILITY  AND 
EFFICIENCY — To  the  maximum  extent 
practicable,  the  national  architecture  shall 
promote  interoperability  among,  and 
efficiency  of,  intelligent  transportation 
system  technologies  implemented  throughout 
the  United  States. 

(3)  USE  OF  STANDARDS  DEVELOPMENT 
ORGANIZATIONS— In  carrying  out  this 
section,  the  Secretary  may  use  the  services  of 
such  standards  development  organizations  as 
the  Secretary  determines  to  be  appropriate. 

(b)  REPORT  ON  CRITICAL  STANDARDS— 
Not  later  than  June  1 ,  1999,  the  Secretary 
shall  submit  a  report  to  the  Committee  on 
Environment  and  Public  Works  of  the  Senate 
and  the  Committee  on  Transportation  and 
Infrastructure  and  the  Committee  on  Science 
of  the  House  of  Representatives  identifying 
which  standards  are  critical  to  ensuring 
national  interoperability  or  critical  to  the 
development  of  other  standards  and 
specifying  the  status  of  the  development  of 
each  standard  identified. 

(c)  PROVISIONAL  STANDARDS— 

(1)  IN  GENERAL— If  the  Secretary  finds 
that  the  development  or  balloting  of  an 
intelligent  transportation  system  standard 
jeopardizes  the  timely  achievement  of  the 
objectives  identified  in  subsection  (a),  the 
Secretary  may  establish  a  provisional 


standard  after  consultation  with  affected 
parties,  and  using,  to  the  extent  practicable, 
the  work  product  of  appropriate  standards 
development  organizations. 

(2)  CRITICAL  STANDARDS— If  a  standard 
identified  as  critical  in  the  report  under 
subsection  (b)  is  not  adopted  and  published 
by  the  appropriate  standards  development 
organization  by  January  1,  2001,  the 
Secretary  shall  establish  a  provisional 
standard  after  consultation  with  affected 
parties,  and  using,  to  the  extent  practicable, 
the  work  product  of  appropriate  standards 
development  oi;ganizations. 

(3)  PERIOD  OF  EFFECTIVENESS— A 
provisional  standard  established  under 
paragraph  (1)  or  (2)  shall  be  published  in  the 
Federal  Register  and  remain  in  effect  until 
the  appropriate  standards  development 
organization  adopts  and  publishes  a 
standard. 

(d)  WAIVER  OF  REQUIREMENT  TO 
ESTABUSH  PROVISIONAL  STANDARD— 
(1)  IN  GENERAL— The  Secretary  may  waive 
the  requirement  under  subsection  (c)(2)  to 
establish  a  provisional  standard  if  the 
Secretary  determines  that  additional  time 
would  be  productive  or  that  establishment  of 
a  provisional  standard  would  be 
counterproductive  to  achieving  the  timely 
achievement  of  the  objectives  identified  in 
subsection  (a). 

(2)  NOTICE— The  Secretary  shall  publish 
in  the  Federal  Register  a  notice  describing 
each  standard  for  which  a  waiver  of  the 
provisional  standard  requirement  has  been 
granted,  the  reasons  for  and  effects  of 
granting  the  waiver,  and  an  estimate  as  to 
when  the  standard  is  expected  to  be  adopted 
through  a  process  consistent  with  section 
12(d)  of  the  National  Technology  Transfer 
and  Advancement  Act  of  1995  (15  U.S.C.  272 
note;  110  Stat.  783). 

(3)  WITHDRAWAL  OF  WAIVER— At  any 
time  the  Secretary  may  withdraw  a  waiver 
granted  under  paragraph  (1).  Upon  such 
withdrawal,  the  Secretary  shall  publish  in 
the  Federal  Register  a  notice  describing  each 
standard  for  which  a  waiver  has  been 
withdrawn  and  the  reasons  for  withdrawing 
the  waiver. 

(e)  CONFORMITY  WITH  NATIONAL 
ARCHITECTURE— 

(1)  IN  GENERAI^-Except  as  provided  in 
paragraphs  (2)  and  (3).  the  Secretary  shaU 
ensure  that  intelligent  transportation  system 
projects  carried  out  using  funds  made 
available  from  the  Highway  Trust  Fund, 
including  funds  made  available  under  this 
subtitle  to  deploy  intelligent  transportation 
system  technologies,  conform  to  the  national 
architecture,  applicable  standards  or 
provisional  standards,  and  protocols 
developed  under  subsection  (a). 

(2)  SECRETARY'S  DISCRETION— The 
Secretary  may  authorize  exceptions  to 
paragraph  (l)  for— 

(A)  projects  designed  to  achieve  specific 
research  objectives  outlined  in  the  National 
ITS  Program  Plan  under  section  5205  or  the 
Surface  Transportation  Research  and 
Development  Strategic  Plan  developed  under 
section  508  of  title  23,  United  States  Code; 
or 

(B)  the  upgrade  or  expansion  of  an 
intelligent  transportation  system  in  existence 
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:  a  the  date  of  enactment  of  this  subtitle,  if 
toe  Secretary  determines  that  the  upgrade  or 
epcpansion — 

(i)  would  not  adversely  affect  the  goab  or 
[purposes  of  this  subtitle; 

(ii)  is  carried  out  before  the  end  of  the 
Infill  life  of  such  system;  and    - 

(iii)  is  cost-effective  as  compared  to 
Itematives  that  would  meet  the  conformity 
I  iquirement  of  paragraph  (1). 

(3)  EXCEPTIONS— Paragraph  (1)  shall  not 
^ply  to  funds  used  for  operation  or 
I  laintenance  of  an  intelligent  transportation 
I  ^em  in  existence  on  the  date  of  enactment 
of  this  subtitle. 

(f)  SPECTRUM— The  Federal 
I  kmununications  Commission  shall  consider, 
i  a  consultation  with  the  Secretary,  spectrum 
I  leeds  for  the  operation  of  intelligent 
I  ransportation  systems,  including  spectrum 
or  the  dedicated  short-range  vehicle-to- 
rayside  wireless  standard.  Not  later  than 
anuary  1,  2000,  the  Federal  Communications 
lommission  shall  have  completed  a 
ulemaking  considering  the  allocation  of 
pectrum  for  intelligent  transportation 
lystems. 

FR  Doc.  9»-33699  Filed  12-18-98;  8:45  am) 
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)EPARTMENT  OF  TRANSPORTATION 

tational  Highway  Traffic  Safety 
Idministration 

NHTSA-98-490e] 

nsurer  Reporting  Requirements; 
^^sorts  Under  49  U.S.C.  on  Section 
131 12(c) 

IGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
department  of  Transportation. 
ACTION:  Notice  of  availability. 


HIMMARY:  This  notice  annoimces 
publication  by  NHTSA  of  the  annual 
insurer  report  on  motor  vehicle  theft  for 
the  1992  and  1993  reporting  years. 
Section  33112(c)  of  Title  49  of  the  U.S. 
Code,  requires  this  information  to  be 
compiled  periodically  and  published  by 
the  agency  in  a  form  that  will  be  helpful 
to  the  public,  the  law  enforcement 
community,  and  Congress.  As  required 
by  section  33112(c),  liiese  reports 
provide  information  on  theft  and 
recovery  of  vehicles;  rating  rules  and 
plans  used  by  motor  vehicle  insurers  to 
reduce  premiums  due  to  a  reduction  in 
motor  vehicle  thefts;  and  actions  taken 
by  insurers  to  assist  in  deterring  thefts. 
ADDRESSES:  Interested  persons  may 
obtain  copies  of  these  reports  by 
contacting  the  Docket  Section,  NHTSA, 
Room  5109,  400  Seventh  Street,  SW, 
Washington,  DC  20590.  Docket  hours 
are  from  9:30  a.m.  to  5:00  p.m.,  Monday 
through  Friday.  Requests  should  refer  to 
Docket  No.  96-19;  Notice  04. 


FOR  FURTHER  INFORMA-nON  CONTACT:  Ms. 
Rosalind  Proctor,  Office  of  Planning  and 
Consiuner  Programs,  NHTSA,  400 
Seventh  Street,  S.W.,  Washington,  DC 
20590.  Ms.  Proctor's  telephone  number 
is  (202)  366-0846.  Her  fax  number  is 
(202)  493-2739. 

SUPPLEMENTARY  INFORMATION:  The  Motor 
Vehicle  Theft  Law  Enforcement  Act  of 
1984  (Theft  Act)  was  implemented  to 
enhance  detection  and  prosecution  of 
motor  vehicle  theft  (Pub.  L.  98-547). 
The  Theft  Act  added  a  new  Title  VI  to 
the  Motor  Vehicle  Information  and  Cost 
Savings  Act,  which  required  the 
Secretary  of  Transportation  to  issue  a 
theft  prevention  standard  for  identifying 
major  parts  of  certain  high-theft  lines  of 
passenger  cars.  The  Act  also  addressed 
several  other  actions  to  reduce  motor 
vehicle  theft,  such  as:  increased 
criminal  penalties  for  those  who  traffic 
in  stolen  vehicles  and  parts;  curtailment 
of  the  exportation  of  stolen  motor 
vehicles  and  off-highway  mobile 
equipment;  establishment  of  penalties 
for  dismantUng  vehicles  for  the  piupose 
of  trafficking  in  stolen  parts;  and 
development  of  ways  to  encourage 
decreases  in  premiiuns  charged  to 
consumers  for  motor  vehicle  theft 
insiuance. 

Title  VI  (which  has  since  been 
recodified  as  49  U.S.C.  Chapter  331). 
was  designed  to  impede  the  theft  of 
motor  vehicles  by  creating  a  theft 
prevention  standard  which  required 
manufacturers  of  designated  high-theft 
car  lines  to  inscribe  or  affix  a  vehicle 
identification  niunber  onto  the  major 
component  and  replacement  parts  of  all 
vehicle  lines  selected  as  high  theft.  The 
theft  standard  became  effective  in 
Model  Year  1987  for  designated  high- 
theft  car  lines. 

The  "Anti-Car  Theft  Act  of  1992" 
amended  the  law  relating  to  the  parts- 
marking  of  major  component  parts  on 
designated  hi^-theft  vehicles.  One 
amendment  made  by  the  Anti-Car  Theft 
Act  was  to  49  U.S.C.  33101(10),  where 
the  definition  of  "passenger  motor 
vehicle"  now  includes  a  "multipurpose 
passenger  vehicle  or  light-duty  truck 
when  that  vehicle  or  truck  is  rated  at  not 
more  than  6,000  pounds  gross  vehicle 
weight."  Since  "passenger  motor 
vehicle"  was  previously  defined  to 
include  passenger  cars  only,  the  effect  of 
the  Anti-Car  Theft  Act  is  that  certain 
multipiupose  passenger  vehicle  (MPV) 
and  light-duty  truck  (LDT)  lines  may  be 
determined  to  be  high-theft  vehicles 
subject  to  the  Federal  motor  vehicle 
theft  prevention  standard  (49  CFR  Part 
541). 

Section  33112  of  Title  49  reqiures 
subject  insurers  or  designated  agents  to 


report  annually  to  the  agency  on  theft 
and  recovery  of  vehicles;  rating  rules 
and  plans  used  by  insurers  to  reduce 
premiums  due  to  a  reduction  in  motor 
vehicle  thefts;  and  actions  taken  by 
insurers  to  assist  in  deterring  thefts. 
Rental  and  leasing  companies  also  are 
required  to  provide  annual  theft  reports 
to  the  agency. 

The  annual  insurer  reports  provided 
under  section  33112  are  intended  to  aid 
in  implementing  the  Theft  Act  and 
fulfilling  the  Department's  requirements 
to  report  to  the  public  the  results  of  the 
insurer  reports.  The  first  annual  insurer 
report,  referred  to  as  the  Section  612 
Report  on  Motor  Vehicle  Theft,  was 
prepared  by  the  agency  and  issued  in 
December  1987.  A  notice  announcing 
the  availability  of  the  first  report  was 
published  in  the  Federal  Register  on 
February  19,  1988.  53  FR  5076.  The 
report  included  theft  and  recovery  data 
by  vehicle  type,  make,  line,  and  model 
which  were  tabulated  by  insurance 
companies  and,  rental  and  leasing 
companies.  Comprehensive  premiiun 
information  for  each  of  the  reporting 
insiuBnce  companies  was  also  included. 
These  are  the  eighth  and  ninth  reports 
and  they  disclose  the  same  subject 
information  and  follow  the  same 
reporting  format. 

Issued  on:  December  15. 1998. 
L.  Robert  SheUon, 

Associate  Administrator  for  Safety 

Performance  Standards. 

(FR  Doc.  98-33722  Filed  12-18-98;  8:45  ami 

atuMa  cooE  4*io-6*-r 


DEPARTMENT  OF  THE  TREASURY 

Office  of  ttie  Secretary 

List  of  Countries  Requiring 
Cooperation  Witli  an  Intematlonai 
Boycott 

In  order  to  comply  with  the  mandate 
of  section  999(a)(3)  of  the  Internal 
Revenue  Code  of  1986,  the  Department 
of  the  Treasury  is  publishing  a  current 
Ust  of  countries  which  may  require 
participation  in,  or  cooperation  with,  an 
international  boycott  (within  the 
meaning  of  section  999(b)(3)  of  the 
Internal  Revenue  Code  of  1986). 

On  the  basis  of  the  best  information 
ourently  available  to  the  Department  of 
the  Treasury,  the  following  countries 
may  require  participation  in,  or 
cooperation  with,  an  international 
boycott  (within  the  meaning  of  section 
999(b)(3)  of  the  Internal  Revenue  Code 
of  1986). 

Bahrain 
Iraq 
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Kuwait 

Lebanon 

Libya 

Oman 

Qatar 

Saudi  Arabia 

Syria 

United  Arab  Emirates 

Yeman,  Republic  of 

Dated:  December  14, 1998. 
Philip  West. 

International  Tax  Counsel  (Tax  Policy). 
[FR  Doc.  98-33709  Filed  12-18-98;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 

Surety  Companies  Acceptable  on 
Federal  Bonds:  All  America  Insurance 
Company 

AGENCY:  Financial  Management  Service. 
Fiscal  Service,  Department  of  the 
Treasury. 
ACTION:  Notice. 


SUMMARY:  This  is  Supplement  No.  2  to 
the  Treasury  Department  Circular  570; 
1998  Revision,  published  July  1, 1998, 
at  63  FR  36080. 

FOR  FURTHER  INFORMATION  CONTACT: 

Surety  Bond  Branch  at  (202)  874-6507. 
SUPPLEMENTARY  INFORMATION:  A 
Certificate  of  Authority  as  an  acceptable 
surety  on  Federal  bonds  is  hereby 
issued  to  the  following  Company  under 
31  U.S.C.  9304  to  9308.  Federal  bond- 
approving  officers  should  annotate  their 
reference  copies  of  the  Treasury  Circular 
570, 1998  Revision,  on  page  36081  to 
reflect  this  addition: 

ALL  AMERICA  INSURANCE  COMPANY 
BUSINESS  ADDRESS:  800  South  Washington 
Street,  Van  Wert,  OH  45891.  PHONE:  (419) 
238-1010.  UNDERWRITING  LIMITATION  b/ 
:  S2,618.000. 

SURETY  LICENSES  c/:  AZ.  CA.  CT,  GA 
IL,  IN.  lA.  KY.  MA.  MI,  NV,  NJ.  NY.  NC.  OH 
OK.  TN.  TX.  VA.  INCORPORATED  IN:  Ohio'. 

Certificates  of  Authority  expire  on 
June  30  each  year,  unless  revoked  prior 
to  that  date.  The  Certificates  are  subject 


to  subsequent  annual  renewal  as  long  as 
the  companies  remain  qualified  (31  CFR 
Part  223).  A  list  of  qualified  companies 
is  published  annually  as  of  July  1  in 
Treasury  Department  Circular  570.  with 
details  as  to  underwriting  limitations, 
areas  in  which  licensed  to  transact 
surety  business  and  other  information. 

The  Circular  may  be  viewed  and 
downloaded  through  the  Internet  at 
http://www.fms.treas.gov/c570/ 
index.html.  A  hard  copy  may  be 
purchased  from  the  Government 
Printing  Office  (GPO)  Subscription 
Service.  Washington.  DC.  Telephone 
(202)  512-1800.  When  ordering  the 
Circular  fi-om  GPO.  use  the  following 
stock  number:  048000-00516-1. 

Questions  concerning  this  Notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury.  Financial  Management 
Service,  Financial  Accounting  and 
Services  Division,  Surety  Bond  Branch, 
3700  East- West  Highway.  Room  6A04. 
Hyattsville.  MD  20782. 

Dated:  December  11, 1998. 
Judith  R.  Tillman, 

Director,  Financial  Accounting  and  Services 
Division,  Financial  Management  Service. 
(FR  Doc.  98-33490  Filed  12-18-98;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 

Surety  Companies  Acceptable  on 
Federal  Bonds:  Central  Mutual 
Insurance  Company 

AGENCY:  Financial  Management  Service. 
Fiscal  Service,  Department  of  the 
Treasury. 

ACTION:  Notice. 


SUMMARY:  This  is  Supplement  No.  3  to 
the  Treasury  Department  Circular  570; 
1998  Revision,  published  July  1, 1998, 
at  63  FR  36080. 

FOR  FURTHER  INFORMATION  CONTACT: 
Surety  Bond  Branch  at  (202)  874-6507. 
SUPPLEMENTARY  INFORMATION:  A 
Certificate  of  Authority  as  an  acceptable 
surety  on  Federal  bonds  is  hereby 


issued  to  the  following  Company  under 
31  U.S.C.  9304  to  9308.  Federal  bond- 
approving  officers  should  annotate  their 
reference  copies  of  the  Treasury  Circular 
570,  1998  Revision,  on  page  36086  to 
reflect  this  addition: 

CENTRAL  MUTUAL  INSURANCE 
COMPANY.  BUSINESS  ADDRESS:  800 
South  Washington  Street.  Van  Wert.  OH 
45891. 

PHONE:  (419)  238-1010.  UNDERWRITING 
LIMITATION  b/:  Si  1.318.000.  SURETY 
LICENSES  c/:  AZ,  CA.  CT.  DE.  GA.  IL.  IN 
lA,  KY,  MA,  MI,  NV,  NH,  NJ.  NM,  NY,  NC, 
OH,  OK,  PA.  TN,  TX,  VT,  VA,  WV 
INCORPORATED  IN:  Ohio. 

Certificates  of  Authority  expire  on 
June  30  each  year,  unless  revoked  prior 
to  that  date.  The  Certificates  are  subject 
to  subsequent  annual  renewal  as  long  as 
the  companies  remain  qualified  (31  CFR 
Part  223).  A  list  of  qualified  companies 
is  published  annually  as  of  July  1  in 
Treasury  Department  Circular  570,  with 
details  as  to  underwriting  limitations, 
areas  in  which  licensed  to  transact 
surety  business  and  other  information. 

The  Circular  may  be  viewed  and 
downloaded  through  the  Internet  at 
http://www.fins.treas.gov/c570/ 
index.html  or  through  our  computerized 
public  bulletin  board  system  (FMS 
Inside  Line)  at  (202)  874-6887.  A  hard 
copy  may  be  purchased  from  the 
Government  Printing  Office  (GPO) 
Subscription  Service,  Washington,  DC. 
Telephone  (202)  512-1800.  When 
ordering  the  Circular  fi-om  GPO,  use  the 
following  stock  number:  048000-00516^ 
1. 

Questions  concerning  this  Notice  may 
be  directed  to  the  U.S.  Department  of     .. 
the  Treasury,  Financial  Kfanagement 
Service,  Financial  Accounting  and 
Services  Division,  Surety  Bond  Branch. 
3700  East-West  Highway,  Room  6A04. 
Hyattsville,  MD  20782. 

Dated:  December  11, 1998. 
Judith  R.  Tillman, 

Director,  Financial  Accounting  and  Services 
Division,  Financial  Management  Service. 
(FR  Doc.  98-33489  Filed  12-18-98;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

7  CFR  Part  1755 

RUS  Standard  for  Service  Installations 
at  Customer  Access  Locations 

AGENCY:  Rural  Utilities  Service.  USDA. 
ACTION:  Proposed  rule. 


SUMMARY:  The  Rural  Utilities  Service 
(RUS)  proposes  to  amend  its  regulations 
on  Telecommimications  Standards  and 
Specifications  for  Materials,  Equipment 
and  Construction,  by  rescinding  RUS 
Bulletin  345-52.  RUS  Standard  for 
Service  Entrance  and  Station  Protector 
Installations,  PC-5A,  and  codifying  the 
revised  standard  in  the  Code  of  Federal 
Regulations  as  RUS  Standard  for  Service 
Installations  at  Customer  Access 
Locations.  The  revised  standard  will 
update  the  installation  methods  used  for 
installing  aerial  and  buried  service 
drops,  network  interface  devices,  fused 
primary  station  protectors,  and 
protected  building  entrance  terminals  at 
customer  access  locations  as  a  result  of 
technological  advancements  made  in 
installation  practices  and  materials  over 
the  past  17  years. 
DATES:  Comments  concerning  this 
proposed  rule  must  be  received  by  RUS 
or  be  postmarked  no  later  February  19 
1999. 

ADDRESSES:  Comments  should  be 
mailed  to  the  Orren  E.  Cameron  III, 
Director,  Telecommunications 
Standards  Division,  Rural  Utilities 
Service,  U.S.  Etepartment  of  Agriculture. 
1400  Independence  Avenue.  SW.,  STOP 
1598,  Washington,  DC  20250-1598.  RUS 
requests  an  original  and  three  copies  of 
all  comments  (7  CFR  part  1700).  All 
comments  received  will  be  made 
available  for  public  inspection  at  room 
2835.  South  Building,  U.S.  Department 
of  Agricuhure.  1400  Independence 
Avenue.  SW..  STOP  1598  Washington. 
DC  20250-1598  between  8  a.m.  and  4 
p.m.  (7  CFR  1.27(b)). 
FOR  FURTHER  INFORMATION  CONTACT: 
Charlie  I.  Harper.  Jr..  Chief,  Outside 
Plant  Branch,  Telecommunications 
Standards  Division,  Rural  Utilities 
Service,  U.S.  Department  of  Agriculture, 
1400  Independence  Avenue,  SW.,  STOP 
1598,  Washington,  DC  20250-1598. 
telephone  (202)  720-0667. 
SUPPLEMENTARY  INFORMATION: 
Executive  Order  12866 

This  proposed  rule  is  exempt  from  the 
Office  of  Management  and  Budget 
(OMB)  review  for  purposes  of  Executive 
Order  12866  and,  therefore  has  not  been 
reviewed  by  OMB. 


Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  RUS  has  determined 
that  this  proposed  rule  meets  the 
applicable  standards  provided  in 
section  3  of  that  Executive  Order.  In 
addition,  all  State  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  will  be  preempted,  no  retroactive 
effort  will  be  given  to  this  rule,  and.  in 
accordance  with  section  212(c)  of  the 
Department  of  Agriculture 
Reorganization  Act  of  1994  (7  U.S.C. 
6912(c)).  administrative  appeal 
procedures  must  be  exhausted  before  an 
action  against  the  Department  or  its 
agencies  may  be  initiated. 

Regulatory  Flexibility  Act  Certification 

The  Administrator  RUS  has 
determined  that  this  proposed  rule  will 
not  have  a  significant  impact  on  a 
substantial  nimiber  of  small  entities,  as 
defined  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  This  proposed 
rule  involves  standards  and 
specifications,  which  may  increase  the 
direct-short  term  costs  to  the  RUS 
borrower.  However,  the  long-term  direct 
economic  costs  are  reduced  through 
greater  durability  and  lower 
maintenance  cost  over  time.  Small 
entities  are  not  subjected  to  any 
requirement  which  are  not  apphed 
equally  to  large  entities. 

Information  Collection  and 
Recordkeeping  Requirements 

This  proposed  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

National  Environmental  Policy  Act 
Certification 

The  Administrator  of  RUS  has 
determined  that  this  proposed  rule  will 
not  significantly  affect  the  quality  of  the 
human  environment  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.).  Therefore, 
this  action  does  not  require  an 
environmental  impact  statement  or 
assessment. 

Catalog  of  Federal  Domestic  Assistance 

The  program  described  by  this 
proposed  rule  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  programs 
imder  No.  10.851,  Rural  Telephone 
Loans  and  Loan  Guarantees,  and  No. 
10.852.  Rural  Telephone  Bank  Loans. 
This  catalog  is  available  on  a 
subscription  basis  from  the 
Superintendent  of  Documents,  the 
United  States  Government  Printing 
Office.  Washington.  DC  20402. 


Executive  Order  12372 

This  proposed  rule  is  excluded  from 
the  scope  of  Executive  Order  12372. 
Intergovernmental  Consultation,  which 
may  require  consultation  with  State  and 
local  officials.  A  Notice  of  Final  rule 
titled  Department  Programs  and 
Activities  Excluded  from  Executive 
Order  12372  (50  FR  47034)  exempts 
RUS  and  RTB  loans  and  loan 
guarantees,  and  RTB  bank  loans,  to 
governmental  and  nongovernmental 
entities  from  coverage  under  this  Order. 

Unfunded  Mandates 

This  proposed  rule  contains  no 
Federal  mandates  (under  the  regulatory 
provision  of  Title  II  of  the  Unfunded 
Mandates  Reform  Act)  for  State,  local, 
and  tribal  governments  or  the  private 
sector.  Thus  this  proposed  rule  is  not 
subject  to  the  requirements  of  section 
202  and  205  of  the  Unfunded  Mandates 
Reform  Act. 

Background 

RUS  issues  pubUcations  titled 
"Bulletin"  which  serve  to  guide 
borrowers  regarding  already  codified 
poUcy,  procedures,  and  requirements 
needed  to  manage  loans,  loan  guarantee 
programs,  and  the  security  instruments 
which  provide  for  and  seciu^  RUS 
financing.  RUS  issues  standards  and 
specifications  for  the  construction  o^ 
telecommunications  facilities  financed 
with  RUS  loan  funds.  RUS  is  proposing 
to  rescind  Bulletin  345-52,  RUS 
Standard  for  Service  Entrance  and 
Station  Protector  Installations,  PC-5A, 
and  to  codify  the  revised  standard  at  7 
CFR  1755.500  through  7  CFR  1755.510. 
RUS  Standard  for  Service  Installations 
at  Customer  Access  Locations. 

RUS  Bulletin  345-52  is  used  by 
borrowers  and  contractors  as  an  outside 
plant  construction  standard  for  the 
installation  of  aerial  and  buried  service 
drops  and  primary  station  protectors  at 
customer  residences.  Because  of 
technological  advancements  and 
national  code  changes  made  in  customer 
drop  and  protector  installation  methods 
and  materials  over  the  past  17  years,  the 
installation  methods  and  materials 
specified  in  the  current  standard  have 
become  outdated.  To  allow  borrowers 
and  contractors  to  observe  current  codes 
and  take  advantage  of  these  improved 
installation  methods  and  materials 
which  will  reduce  installation  costs,  the 
ciurent  standard  will  be  revised  to 
update  the  customer  access  location 
installation  methods  and  materials  to 
reflect  these  improved  methods  and 
materials. 

This  action  will  allow  borrowers  and 
contractors  an  economical  and  efficient 
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ir  I  ans  of  reducing  their  construction 
c(  I  !ts  through  the  use  of  improved 
customer  access  location  installation 
[lathods  and  materials. 

AQiile  this  proposed  rule  proposes  to 
to  iify  the  full  text  of  this  contract,  RUS 
iq  ponsidehng  a  new  procedure  under 
Which  we  will  no  longer  publish  the  full 
text  of  construction  contracts  such  as 
t^js  in  the  CFR.  Consequently,  it  is 
cpntemplated  that  at  the  final  rule  stage, 
tlji  i  full  text  of  this  contract  will  not 
a  ]  pear  in  codified  text. 


List  of  Subjects  in  7  CFR  Part  1755 

Incorporation  by  reference,  Loan 
programs — communications.  Reporting 
and  recordkeeping  requirements,  Rural 
areas.  Telephone. 

For  reasons  set  out  in  the  preamble, 
RUS  proposes  to  amend  Chapter  XVII  of 
title  7  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  1755-TELECOMMUNICATIONS 
STANDARDS  AND  SPECIFICATIONS 
FOR  MATERIALS,  EQUIPMENT  AND 
CONSTRUCTION 

1.  The  authority  citation  for  part  1755 
continues  to  read  as  follows: 


Authority:  7  U.S.C.  901  etseq..  1921  et 
seq.,  6941  et  seq. 

$1755.97    [AmendMl] 

2.  Section  1755.97  is  amended  by 
removing  the  entry  RUS  Bulletin  345-52 
from  the  table. 

3.  Section  1755.98  is  amended  by 
adding  the  entry  1755.500  through 
1755.510  to  the  table  in  numerical  order 
to  read  as  follows: 

S 1 755.98    List  of  telephone  standards  and 
specifications  included  in  otfier  7  CFR 
parts. 


Section 


1 1 55.500  through  1 755.51 0 


Issue  date 


[Effective  date  of  final  rule] 


Title 


RUS  Standard  for  Service  Installations  at  Customer  Access  l.oca- 
tions. 


4.  Sectipns  1755.500  through 
55.510  are  added  to  read  as  follows: 

§i755.S00    RUS  standard  for  service 
IhMallatlons  at  customers  access  locations. 
I  (a)  Sections  1755.501  through 
1755.510  cover  service  installations  at 
permanent  or  mobile  home  customer 
44cess  locations.  Sections  1755.501 
d  rough  1755.510  do  not  cover  service 
i^istallations  at  customer  access 
Ikications  associated  vdth  boat  yards  or 
1  aarinas. 

|(b)  Service  installations  for  customer 
access  locations  in  boat  yards  or 
marinas  shall  be  performed  in 
accordance  with  Article  800, 
dommunications  Circuits,  of  the 
^lerican  National  Standards  Institute/ 
National  Fire  Protection  Association 
(ANSI/NFPA)  70-1996,  National 
l^ectrical  Code«'  [NECy).  The  National 
&ectrical  Code^  and  NE(y  are 
registered  trademarks  of  the  National 
Fire  Protection  Association,  Inc., 
Quincy,  MA  02269.  The  ANSI/NFPA 
f|b-1996,  NEC®  is  incorporated  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  are 

ailable  from  NFPA,  1  Batterymarch 

•k,  P.  O.  Box  9101,  Quincy, 

lassachusetts  02269-9101 ,  telephone 
iber  1  (800)  344-3555.  Copies  of 
SI/NFPA  70-1996,  NE(y>,  are 

ailable  for  inspection  during  normal 
Business  hours  at  Rural  Utilities  Service 
IRUS),  room  2845,  U.S.  Department  of 
Agriculture,  1400  Independence 
jiivenue,  SW.,  STOP  1598,  Washington, 
DC  20250-1598  or  at  the  Office  of  the 
I  ederal  Register,  800  North  Capitol 
I  treet.  NW.,  suite  700.  Washington,  DC. 


§  1755.501    Definitions. 

(a)  For  the-purpose  of  this  section  and 
§§  1755.502  through  1755.510,  the 
following  terms  shall  have  the  following 
meanings: 

American  National  Standards 
Institute  (ANSI).  A  private  sector 
standards  coordinating  body  which 
serves  as  the  United  States  source  and 
information  center  for  all  American 
National  Standards. 

Ampacity.  As  defined  in  the  ANSI/ 
NFPA  70-1996,  A/EC®:  The  current  in 
amperes  that  a  conductor  can  carry 
continuously  under  the  conditions  of 
use  without  exceeding  its  temperature 
rating.  (Reprinted  with  permission  from 
NFPA  70-1996,  the  National  Electrical 
Code^,  Copyri^t®  1995,  National  Fire 
Protection  Association,  Quincy,  MA 
02269.  This  reprinted  material  is  not  the 
complete  and  official  position  of  the 
National  Fire  Protection  Association,  on 
the  referenced  subject  which  is 
represented  only  by  the  standard  in  its 
entirety.).  The  National  Electrical  Code^ 
and  NEC®  are  registered  trademarks  of 
the  National  Fire  Protection 
Association,  Inc.,  Quincy,  MA  02269. 
The  ANSI/NFPA  70-1996,  NE(y,  is 
incorporated  by  reference  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  are  available  fi-om  NFPA,  1 
Batterymarch  Park,  P.  O.  Box  9101, 
Quincy,  Massachusetts  02269-9101, 
telephone  number  1  (800)  344-3555. 
Copies  of  ANSI/NFPA  70-1996,  NE(y>, 
are  available  for  inspection  during 
normal  business  hours  at  RUS,  room 
2845,  U.S.  Department  of  Agricuhure, 
1400  Independence  Avenue,  SW.,  STOP 


1598,  Washington.  DC  20250-1598  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

Bonding.  The  permanent  joining  of 
metallic  parts  to  form  an  electrically 
conductive  path  that  will  ensure 
electrical  continuity  and  the  capacity  to 
conduct  safely  any  ciurent  hkely  to  be 
imposed. 

Bonding  harness  wire.  A  reliable 
electrical  conductor  purposefully 
connected  between  metal  parts  which 
are  required  to  be  electrically  connected 
(bonded)  to  one  another  to  ensure  the 
metal  parts  are  at  similar  electrical 
potential. 

Building  entrance  terminal  (BET).  A 
BET  is  comprised  of  a  housing  suitable 
for  indoor  and  outdoor  installation 
which  contains  quick-connect  or 
binding  post  terminals  for  terminating 
both  telecommunications  service  cable 
conductors  and  inside  wiring  cable 
conductors.  The  BET  also  includes 
primary  station  protectors  and  a  means 
of  terminating  the  metallic  shields  of 
service  entrance  cables. 

Demarcation  point  (DP).  As  defined  in 

the  Federal  Communications    

Commission  (FCC)  rules  in  47  CFR  Part 
68:  The  point  of  demarcation  or 
interconnection  between 
telecommunications  company 
communications  facilities  and  terminal 
equipment,  protective  apparatus,  or 
wiring  at  a  subscriber's  premises. 
Carrier-installed  facilities  at,  or 
constituting,  the  demarcation  point 
shall  consist  of  wire  or  a  jack 
conforming  to  subpart  F  of  47  CFR  part 
68.  "Premises"  as  used  herein  generally 
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means  a  dwelling  unit,  other  building  or 
a  legal  unit  of  real  property  such  as  a  lot 
on  which  a  dwelling  unit  is  located,  as 
determined  by  the  telecommunications 
company's  reasonable  and 
nondiscriminatory  standard  operating 
practices.  The  "minimum  point  of 
entry"  as  used  herein  shall  be  either  the 
closest  practit:able  point  to  where  the 
wiring  crosses  a  property  line  or  the 
closest  practicable  point  to  where  the 
wiring  enters  a  multiunit  building  or 
buildings.  The  telecommunications 
company's  reasonable  and 
nondiscriminatory  standard  operating 
practices  shall  determine  which  shall 
apply.  The  telecommunications 
company  is  not  precluded  from 
estabhshing  reasonable  clarifications  of 
multiunit  premises  for  determining 
which  shall  apply.  Multiunit  premises 
include,  but  are  not  hmited  to, 
residential,  commercial,  shopping 
center,  and  campus  situations. 

(1)  Single  unit  installations.  For  single 
unit  installations  existing  as  of  August 
13. 1990.  and  installations  installed 
after  that  date,  the  demarcation  point 
shall  be  a  point  within  12  inches  (in.) 
(305  millimeters  (mm)]  of  the  primary 
protector,  where  there  is  no  protector, 
within  12  in.  (305  mm)  of  where  the 
telecommunications  wire  enters  the 
customer's  premises. 

{2)  Multiunit  installations,  (i)  In 
multiunit  premises  existing  as  of  August 
13. 1990,  the  demarcation  point  shall  be 
determined  in  accordance  with  the  local 
carrier's  reasonable  and 
nondiscriminatory  standard  operating 
practices.  Provided,  however,  that 
where  there  are  multiple  demarcation 
points  within  the  multiunit  premises,  a 
demarcation  point  for  a  customer  shall 
not  be  further  inside  the  customer's 
premises  than  a  point  12  in.  (305  mm) 
from  where  the  wiring  enters  the 
customer's  premises. 

(ii)  In  muitiimit  premises  in  which 
wiring  is  installed  after  August  13, 1990. 
including  additions,  modifications,  and 
rearrangements  of  wiring  existing  prior 
to  that  date,  the  telecommunications 
company  majy  establish  a  reasonable 
and  nondiscriminatory  practice  of 
placing  the  demarcation  point  at  the 
minimum  point  of  entry.  If  the 
telecommunications  company  does  not 
elect  to  establish  a  practice  of  placing 
the  demarcation  point  at  the  minimum 
point  of  entry,  the  multiunit  premises 
owner  shall  determine  the  location  of 
the  demarcation  point  or  points.  The 
multiunit  premises  owner  shall 
determine  whether  there  shall  be  a 
single  demarcation  point  for  all 
customers  or  separate  such  locations  for 
each  customer.  Provided,  however,  that 
where  there  are  multiple  demarcation 


points  within  the  multiunit  premises,  a 
demarcation  point  for  a  customer  shall 
not  be  further  inside  the  customer's 
premises  than  a  point  12  in.  (305  mm) 
fi-om  where  the  wiring  enters  the 
customer's  premises. 

Fuse  link.  As  defined  in  the  ANSI/ 
NFPA  70-1996,  NE(y>:  A  fine  gauge 
section  of  wire  or  cable  that  serves  as  a 
fuse  (that  is,  open-circuits  to  interrupt 
the  current  should  it  become  excessive) 
that  coordinates  with  the 
telecommunications  cable  and  wire 
plant,  and  protective  devices. 
(Reprinted  with  permission  bom  NFPA 
70-1996,  the  National  Electrical  Code<», 
Copyright©  1995,  National  Fire 
Protection  Association,  Quincy,  MA 
02269.  This  reprinted  material  is  not  the 
complete  and  official  position  of  the 
National  Fire  Protection  Association,  on 
the  referenced  subject  which  is 
represented  only  by  the  standard  in  its 
entirety.) 

Grounding  conductor.  As  defined  in 
the  ANSI/NFPA  70-1996,  NE(y:  A 
conductor  used  to  connect  equipment  or 
the  grounded  circuit  of  a  wiring  system 
to  a  grounding  electrode  or  electrodes. 
(Reprinted  with  permission  from  NFPA 
70-1996.  the  National  Electrical  Code», 
Copyright©  1995.  National  Fire 
Protection  Association,  Quincy,  MA 
02269.  This  reprinted  material  is  not  the 
complete  and  official  position  of  the 
National  Fire  Protection  Association,  on 
the  referenced  subject  which  is 
represented  only  by  the  standard  in  its 
entirety.) 

Listed.  As  defined  in  the  ANSI/NFPA 
70-1996,  AffiC®:  Equipment  or  materials 
included  in  a  Hst  published  by  an 
organization  acceptable  to  the  authority 
having  jurisdiction  and  concerned  with 
product  evaluation,  that  maintains 
periodic  inspection  of  production  of 
listed  equipment  or  materials,  and 
whose  listing  states  either  that  the 
equipment  or  material  meets 
appropriate  designated  standards  or  has 
been  tested  and  found  suitable  for  use 
in  a  specified  manner.  (Reprinted  with 
permission  fi-om  NFPA  70-1996,  the 
National  Electrical  Code^,  Copyright© 
1995,  National  Fire  Protection 
Association.  Quincy.  MA  02269.  This 
reprinted  material  is  not  the  complete 
and  official  position  of  the  National  Fire 
Protection  Association,  on  the 
referenced  subject  which  is  represented 
only  by  the  standard  in  its  entirety.) 

Manufactured  home.  As  defined  in 
the  ANSI/NFPA  70-1996,  NEC»:  A 
factory-assembled  structure  or 
structures  transported  in  one  or  more 
sections,  that  is  built  on  a  permanent 
chassis  and  designed  to  be  used  as  a 
dwelling  with  a  permanent  foundation 
acceptable  to  the  authority  having 


jurisdiction  where  connected  to  the 
required  utilities,  and  includes  the 
plumbing,  heating,  air  conditioning,  and 
electric  systems  contained  therein. 
Unless  otherwise  indicated,  the  term 
"mobile  home"  includes  manufactured 
homes.  (Reprinted  with  permission  fi-om 
NFPA  70-1996,  the  National  Electrical 
Code».  Copyright©  1995.  National  Fire 
Protection  Association.  Quincy.  MA 
02269.  This  reprinted  material  is  not  the 
complete  and  official  position  of  the 
National  Fire  Protection  Association,  on 
the  referenced  subject  which  is 
represented  only  by  the  standard  in  its 
entirety.) 

Mobile  home.  As  defined  in  the  ANSI/ 
NFPA  70-1996,  NEC»:  A  factory- 
assembled  structure  or  structures 
transportable  in  one  or  more  sections, 
that  is  built  on  a  permanent  chassis  and 
designed  to  be  used  as  a  dwelling 
without  a  permanent  foundation  where 
connected  to  the  required  utilities,  and 
includes  the  plumbing,  heating,  air- 
conditioning,  and  electric  systems 
contained  therein.  Unless  otherwise 
indicated,  the  term  "mobile  home" 
includes  manufactiued  homes. 
(Reprinted  with  permission  from  NFPA 
70-1996.  the  National  Electrical  Code^. 
Copyright©  1995,  National  Fire 
Protection  Association,  Quincy,  MA 
02269.  This  reprinted  material  is  not  the 
complete  and  official  position  of  the 
National  Fire  Protection  Association,  on 
the  referenced  subject  which  is 
represented  only  by  the  standard  in  its 
entirety.) 

Motor  home.  As  defined  in  the  ANSI/ 
NFPA  70-1996,  NEC»:  A  vehicular  unit 
designed  to  provide  temporary  hving 
quarters  for  recreational,  camping,  or 
travel  use  built  on  or  permanently 
attached  to  a  self-propelled  motor 
vehicle  chassis  or  on  a  chassis  cab  or 
van  that  is  an  integral  part  of  the 
completed  vehicle.  (Reprinted  with 
permission  fit>m  NFPA  70-1996,  the 
National  Electrical  Code®,  Copyright© 
1995,  National  Fire  Protection 
Association,  Quincy,  MA  02269.  This 
reprinted  material  is  not  the  complete  ■ 
and  official  position  of  the  National  Fire 
Protection  Association,  on  the 
referenced  subject  which  is  represented 
only  by  the  standard  in  its  entirety.) 

Network  interface  device  (NID).  A  NID 
is  comprised  of  a  housing  suitable  for 
outdoor  installation  which  contains  a 
compartment  accessible  by  only 
telecommunications  employees  which 
includes  a  primary  station  protector  and 
the  means  for  terminating 
telecommunications  service  wire 
conductors  and  metallic  shields,  and  a 
compartment  accessible  by  customers 
which  includes  an  RJ-ll  plug  and  jack 
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oi '  he  type  specified  in  part  68  of  FCC 
ni  es  and  regulations. 

Frimary  station  protector.  An 
assembly  which  complies  with  RUS 
Biilletin  345-39,  RUS  Specification  for 
T^ephone  Station  Protectors.  Copies  of 
RUS  Bulletin  345-39  are  available  upon 
reduest  from  RUS,  U.S.  Department  of 
Aoiculture  (USDA),  1400  hidependence 
Avenue,  SW.,  STOP  1522,  Washington. 
DC  20250-1522.  FAX  (202)  690-2268. 

i  Recreational  vehicle.  As  defined  in 
I  ANSI/NFPA  70-1996,  NEC®:  A 
licular-type  unit  designed  to  provide 
temporary  living  quarters  for 
recreational,  camping,  or  travel  use, 
vtjlkich  either  has  its  own  motive  power 
Of  is  mounted  on  or  drawn  by  another 
v^cle.  The  basic  entities  are:  travel 
tijailer,  camping  trailer,  truck  camper, 
a|^  motor  home.  (Reprinted  with 
piimission  from  NFPA  70-1996,  the 
National  Electrical  Code^,  Copyright© 
1995,  National  Fire  Protection 
Association,  Quincy,  MA  02269.  This 
reprinted  material  is  not  the  complete 
and  official  position  of  the  National  Fire 
Protection  Association,  on  the 
referenced  subject  which  is  represented 
o^ly  by  the  standard  in  its  entirety.) 

BUS  accepted  (material  and 
equipment).  Equipment  which  RUS  has 
r  3  dewed  and  determined  that: 

(1)  Final  assembly  or  manufacture  of 
t  ]  e  equipment  is  completed  in  the 

I  \  lited  States,  its  territories  and 

I  ( issessions.  or  in  an  eligible  country; 

(2)  The  cost  of  components  within  the 

I  ]  aterial  or  equipment  manufactured  in 
t :  e  United  States,  its  territories  and 
possessions,  or  in  an  eligible  country  is 
more  than  50  percent  of  the  total  cost  of 

11  components  used  in  the  material  or 
luipment;  and 

(3)  The  material  or  equipment  is 
s  citable  for  use  on  systems  of  RUS 
tjdlecommimications  borrowers. 

RUS  technically  accepted  (material 
and  equipment).  Equipment  which  RUS 
htis  reviewed  and  determined  that: 

(1)  Final  assembly  or  manufacture  of 

I I  le  equipment  is  not  completed  in  the 
1 .  nited  States,  its  territories  and 

)  sssessions,  or  in  an  eligible  country; 

(2)  The  cost  of  components  within  the 
1 1  laterial  or  equipment  manufactured  in 

1 1  le  United  States,  its  territories  and 
)  Qssessions,  or  in  an  eUgible  country  is 
)D  percent  or  less  than  the  total  cost  of 

I  ill  components  used  in  the  material  or 

I  i  jiupment;  and 

(3)  The  material  or  equipment  is 
i  litable  for  use  on  systems  of  RUS 
( ilecommxmications  borrowers. 

Travel  trailer.  As  defined  in  the  ANSI/ 
^  FPA  70-1996,  NEC^:  A  vehicular  unit 
3  tounted  on  wheels,  designed  to 
:  rovide  temporary  living  quarters  for 
^  )creational,  camping,  or  travel  use,  of 


such  size  and  weight  as  to  not  require 
special  highway  movement  permits 
when  towed  by  a  motorized  vehicle  and 
of  gross  trailer  area  less  than  320  square 
feet  (29.77  square  meters).  (Reprinted 
with  permission  from  NFPA  70-1996. 
the  National  Electrical  Code^, 
Copyright©  1995,  National  Fire 
Protection  Association.  Quincy,  MA 
02269.  This  reprinted  material  is  not  the 
complete  and  official  position  of  the 
National  Fire  Protection  Association,  on 
the  referenced  subject  which  is 
represented  only  by  the  standard  in  its 
entirety.) 

Truck  camper.  As  defined  in  the 
ANSI/NFPA  70-1996.  NE(y>:  A  portable 
unit  constructed  to  provide  temporary 
living  quarters  for  recreational,  travel  or 
camping  use,  consisting  of  a  roof,  floor, 
and  sides,  designed  to  be  loaded  onto 
and  imloaded  from  the  bed  of  a  pick-up 
truck.  (Reprinted  with  permission  from 
NFPA  70-1996,  the  National  Electrical 
Code^,  Copyri^t©  1995,  National  Fire 
Protection  Association.  Quincy.  MA 
02269.  This  reprinted  material  is  not  the 
complete  and  official  position  of  the 
National  Fire  Protection  Association,  on 
the  referenced  subject  which  is 
represented  only  by  the  standard  in  its 
entirety.) 

§1755.502    Scope. 

(a)  Sections  1755.503  through 
1755.510  cover  approved  methods  of 
jnaking  service  installations  at  customer 
access  locations  in  telecommunications 
systems  of  RUS  borrowers. 

(b)  Requirements  in  §§  1755.503 
through  1755.510  cover  facilities  of  the 
type  described  in  the  FCC  rules  in  47 
CFR  part  68  for  one  and  multi-party 
customer  owned  premises  wiring. 

§1755.503    GeiMral. 

(a)  For  the  purposes  of  this  section 
and  §§  1755.504  through  1755.510.  a 
NID  shall  be  as  defined  in  §  1755.501 
and  shall  contain  both  a  fuseless 
primary  station  protector  and  a  modular 
plug  and  jack  for  each  conductor  pair, 
up  to  a  maximum  of  eleven  (11)  pairs, 
and  shall  be  provided  by  the 
telecommunications  company  and  used 
by  customers. 

(b)  For  the  purposes  of  this  section 
and  §§  1755.504  through  1755.510.  a 
BET  shall  be  as  defined  in  §  1755.501 
and  shall  contain  both  primary  station 
protectors  and  connector  terminals  for 
each  conductor  pair,  of  twelve  (12)  or 
more  pairs,  and  shall  be  provided  by  the 
telecommunications  company  and  used 
by  customers.  The  primary  station 
protectors  may  be  either  fuseless  or 
fused. 

(c)  The  requirements  provided  in  this 
section  and  §§  1755.504  through 


1755.510  have  been  designed  to 
coordinate  with  the  provisions  of  the 
ANSI/NFPA  70-1996.  NEC^,  and  the 
American  National  Standards  Institute/ 
Institute  of  Electrical  and  Electronics 
Engineers,  lac.  (ANSI/IEEE)  C2-1997, 
National  Electrical  Safety  Code  (NESC). 
The  National  Electrical  Code^  and 
JS/EC®  are  registered  trademarks  of  the 
National  Fire  Protection  Association, 
Inc.,  Quincy,  MA  02269.  The  ANSI/ 
NFPA  70-1996,  NEC^,  and  the  ANSI/ 
IEEE  C2-1997.  NESC.  are  incorporated 
by  reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  of 
ANSI/NFPA  70-1996,  AfEC®.  are 
available  from  NFPA,  1  Batterymarch 
Park,  P.  O.  Box  9101,  Quincy, 
Massachusetts  02269 — 9101.  telephone 
number  1  (800)  344-3555.  Copies  of 
ANSI/IEEE  C2— 1997,  NESC,  are 
available  from  IEEE  Service  Center.  455 
Hoes  Lane,  Piscataway,  New  Jersey 
08854,  telephone  number  1  (800)  678- 
4333.  Copies  of  the  ANSI/NFPA  70- 

1996.  NEC^,  and  the  ANSI/IEEE  C2- 

1997.  NESC,  are  available  for  inspection 
during  normal  business  hours  at  RUS, 
room  2845,  U.S.  Department  of 
Agriculture,  1400  Independence 
Avenue,  SW..  STOP  1598,  Washington. 
DC  20250-1598  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
Most  state  and  local  authorities  require 
that  utility  construction  comply  with 
either  the  ANSI/NFPA  70-1996.  NEC*. 
and  ANSI/IEEE  C2-1997.  NESC,  or 
some  earlier  editions  of  the  ANSI/NFPA 
70.  NEC^.  and  ANSI/IEEE  C2.  NESC. 
Some  authorities  have  their  own  more 
stringent  codes  which  may  or  may  not 
be  embellishments  of  the  ANSI/NFPA 
70.  NEC».  and  ANSI/IEEE  C2.  NESC. 

(d)  RUS  borrowers  shall  make  certain 
that  all  construction  financed  with  RUS 
loan  funds  comply  with: 

(1)  The  provisions  of  this  section  and 
§§  1755.504  through  1755.510  and  the 
ANSI/NFPA  70-1996.  NEC»,  and  ANSI/ 
IEEE  C2-1997.  NESC  codes,  or  any  more 
stringent  local  codes;  or 

(2)  The  provisions  of  this  section  and 
§§  1755.504  through  1755.510  with 
borrower  added  adjustments  to  bring 
construction  into  compliance  with  any 
more  stringent  local  codes. 

(e)  This  section  and  §§  1755.504 
through  1755.510  are  intended 
primarily  for  the  installer  who  will 
perform  the  work.  It  assumes  that 
decisions  regarding  the  selection  of 
grounding  electrodes,  locations,  and 
types  of  equipment  have  been  made  by 
the  RUS  borrower  or  the  engineer 
delegated  by  the  RUS  borrower. 

(f)  Only  a  qualified  installer  shall  be 
assigned  to  make  instaliMtions  without 
advance  planning  and  without  direct 
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supervision.  A  qualified  installer  is  one 
who  has  extensive  installation 
experience,  complete  knowledge  and 
understanding  of  RUS  Bulletin  1751F- 
805,  Electrical  Protection  At  Customer 
Locations;  RUS  Bulletin  345-154  (RUS 
Form  515g),  Specifications  and 
Drawings  for  Service  Entrance  and 
Station  Protector  Installation,  and 
applicable  portions  of  the  ANSI/NFPA 
70-1996,  NE(y>,  and  ANSI/IEEE  C2- 
1997,  NESC.  Copies  of  RUS  BulleUns 
175lE-«05  and  345-154  are  available 
upon  request  from  RUS/USDA,  1400 
Independence  Avenue,  SW.,  STOP 
1522,  Washington,  DC  20250-1522, 
FAX  (202)  690-2268. 

(g)  This  section  and  §§  1755.504 
through  1755.509  contain  information 
which  is  normally  not  provided  on  the 
construction  drawings  which  are 
included  in  §  1755.510. 

(h)  All  work  shall  be  conducted  in  a 
careful  and  professional  manner. 
Service  wire  and  cable  shall  not  be 
trampled  on,  run  over  by  vehicles, 
pulled  over  or  around  abrasive  objects 
or  otherwise  subjected  to  abuse. 

(i)  When  situations  not  covered  by 
this  section  and  §§1755.504  through 
1755.510  arise,  the  RUS  borrower  or  the 
engineer  delegated  by  the  borrower, 
shall  specify  the  installation  procedure 
to  be  used.  The  requirements  of 
paragraph  (j)  of  this  section  shall  be 
complied  with  in  every  installation, 
(j)  NIDs,  BETs,  and  hised  primary 
station  protectors  shall  be  installed  and 
grounded  to  meet  the  requirements  of 
the  ANSI/NFPA  70-1996,  NE(y,  or 
local  laws  or  ordinances,  whichever  are 
more  stringent. 

(k)  Battery  polarity  and  conductor 
identification  shall  be  maintained 
throughout  the  system  as  indicated  on 
construction  drawings  815  and  815-1 
contained  in  §  1755.510.  Color  codes 
and  other  means  of  conductor 
identification  of  buried  and  aerial 
service  wires  shall  conform  to  the 
requirements  of  this  section  and 
§§  1755.504  through  1755.510. 

(1)  All  materials  for  which  RUS  makes 
acceptance  determinations,  such  as 
service  wires  and  cables,  ground  rods, 
ground  rod  clamps,  etc.,  used  in  service 
entrance  installations  shall  be  RUS 
accepted  or  RUS  technically  accepted. 
Borrowers  shall  require  contractors  to 
obtain  the  borrower's  approval  before 
RUS  technically  accepted  materials  are 
to  be  used  in  service  entrance 
installations.  Borrower's  shall  also 
ensure  that  the  cost  of  the  RUS 
technically  accepted  materials  are  at 
least  6  percent  less  than  the  cost  of 
equivalent  RUS  accepted  materials,  as 
specified  in  "Buy  American" 
Requirement  of  the  Rural  Electrification 


Act  of  1938,  as  amended.  Materials  used 
in  service  entrance  installations  which 
are  of  the  type  which  RUS  does  not 
make  acceptance  determinations  shall 
be  of  a  suitable  quality  for  their 
intended  application  as  determined  by 
the  RUS  borrower  or  the  engineer 
delegated  by  the  RUS  borrower. 

(nij  On  completion  of  an  installation, 
borrowers  shall  require  the  installer  to 
make  all  applicable  tests  required  by 
§§1755.400  through  1755.407,  RUS 
standard  for  acceptance  tests  and 
measurements  of  telecommimications 
plant. 

§1755.504    Demarcation  point 

(a)  The  demarcation  point  (DP) 
provides  the  physical  and  electrical 
interface  between  the 
telecommunications  company's 
facilities  and  the  customer's  premises 
wiring. 

(b)  The  FCC  rules  in  47  CFR  part  68 
require  telecommunications  providers 
to  estabUsh  a  "DP"  which  marks  a 
separation  of  the  provider's  faciHties 
firom  the  customer's  (owned)  premises 
wiring  and  equipment. 

(c)  RUS  borrowers  shall  observe  the 
FCC  DP  requirement  by  installing  NIDs, 
BETs,  or  fused  primary  station 
protectors  when  required  by  Section 
80O-30(a)(2)  of  the  ANSI/NFPA  70- 
1996,  NEC»,  at  all  new  or  significantly 
modified  customer  access  locations 
which  are  financed  with  RUS  loan 
funds.  The  National  Electrical  Code^ 
and  NEC^  are  registered  trademarks  of 
the  National  Fire  Protection 
Association,  Inc.,  Quincy,  MA  02269. 
The  ANSI/NFPA  70-1996,  NEC»,  is 
incorporated  by  reference  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  are  available  fi-om  NFPA,  1 
Batterymarch  Park,  P.O.  Box  9101, 
Quincy,  Massachusetts  02269-9101, 
telephone  number  1  (800)  344-3555. 
Copies  of  ANSI/NFPA  70-1996,  NEC^, 
are  available  for  inspection  during 
normal  business  hours  at  RUS,  room 
2845,  U.S.  Department  of  Agriculture, 
1400  Independence  Avenue,  SW.,  STOP 
1598,  Washington,  DC  20250-1598  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

(d)  For  all  customer  access  locations 
of  less  than  12  pairs,  RUS  borrowers 
shall  establish  DPs  by  using  either  NIDs 
or  fused  primary  station  protectors 
when  required  by  Section  80O-30(a)(2) 
of  the  ANSI/NFPA  70-1996,  NEC».  For 
customer  access  locations  of  12  pairs  or 
greater,  RUS  borrowers  shall  establish 
DPs  using  either  NIDs,  BETs,  or  fused 
primary  station  protectors  when 
required  by  Section  800-30(a)(2)  of  the 
ANSI/NFPA  70-1996,  NE(y. 


§1755.505    Buried  SMvlces. 

(a)  Buried  services  of  two  or  three 
pairs  shall  consist  of  Service  Entrance, 
Buried  (SEB)  assembly  units,  in 
accordance  with  RUS  Bulletin  345-154 
(RUS  Form  515g),  Specifications  and 
Drawings  for  Service  Entrance  and 
Station  Protector  Installations.  The  wire 
used  for  buried  services  shall  conform 
to  the  requirements  of  §  1755.860,  RUS 
specification  for  filled  buried  wires,  and 
shall  be  RUS  accepted  or  RUS 
technically  accepted.  The  conductor 
size  for  two  and  three  pair  buried 
service  wires  shall  be  22  American  Wire 
Gauge  (AWG).  Copies  of  RUS  Bulletin 
345-154  are  available  upon  request  fit>m 
RUS/USDA,  1400  Independence 
Avenue,  SW.,  STOP  1522,  Washington. 
DC  20250-1522.  FAX  (202)  690-2268.  . 

(b)  Buried  services  of  six  or  more 
pairs  shall  be  RUS  accepted  or  RUS 
technically  accepted  22  AWG  filled 
buried  cable  conforming  to  the 
requirements  of  §  1755.390,  RUS 
specification  filled  telephone  cables. 

(c)  Biuied  service  wire  or  cable  shall 
be  terminated  in  buried  plant  housings 
using  either  splicing  connectors  or  filled 
terminal  blocks  in  accordance  with  the. 
applicable  paragraphs  of  §  1755.200, 
RUS  standard  for  splicing  copper  and 
fiber  optic  cables. 

(d)  Buried  service  wire  or  cable  shall 
be  identified  at  buried  plant  housings  in 
accordance  with  construction  drawing 
958  contained  in  §  1755.510. 

(e)  Buried  service  wire  or  cable  shall 
be  installed  up  to  the  building  in  the 
same  general  manner  as  buried 
exchange  cable  but  in  addition  must 
meet  the  following  requirements: 

(1)  Light  weight  lawn  plows  or 
trenchers  shall  be  used; 

(2)  The  shortest  feasible  route 
commensurate  with  the  requirements  of 
§  1755.508  (i),  (j),  and  (k)  and  paragraph 
(f)(1)  of  this  section  shall  be  followed; 

(3)  Buried  service  wire  or  cable  shall 
be  plowed  or  trenched  to  a  depth  of  24 
in.  (610  mm)  or  greater  where 
practicable  in  soil,  36  in.  (914  mm)  in 
ditches,  or  3  in.  (76  mm)  in  rock.  Depths 
shall  be  measured  from  the  top  of  the 
wire  or  cable  to  the  surface  of  the 
ground  or  rock; 

(4)  In  the  case  of  a  layer  of  soil  over 
rock  either  the  minimmn  depth  in  rock 
measured  to  the  surface  of  the  rock,  or 
the  minimum  depth  in  soil  measured  to 
the  surface  of  the  soil  may  be  used;  and 

(5)  Where  adequate  advance  planning 
has  been  done,  burial  of 
telecommunications  services  jointly 
with  electric  power  services  may  be 
feasible.  If  a  decision  has  been  reached 
by  management  to  provide  joint 
occupancy  services,  the  services  may  be 
installed  using  the  recommendations  in 


\ 
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i  US  Bulletin  305-1,  "Joint  Use  of 
Facilities  for  Telephone  and  Electric 
Service."  Copies  of  RUS  Bulletin  305- 
1  are  available  upon  request  from  RUS/ 
USDA,  1400  Independence  Avenue, 
SW..  STOP  1522,  Washington,  DC 
^0250-1522.  FAX  (202)  690-2268. 

(f)  Buried  service  wire  or  cable  shall 
I  e  installed  on  or  in  buildings  as 
I  >Uows: 

(1)  Each  buried  service  wrire  or  cable 
!  lall  contact  the  building  as  close  to  the 
I  IE),  BET,  or  fused  primary  station 
I  rotector  as  practicable.  Service  wire  or 
I  able  runs  on  buildings  shall  normally 
( onsist  of  a  single  vertical  run  held  to 
I  le  minimum  practical  length. 
Horizontal  and  diagonal  runs  shall  not 
le  permitted. 

J  (2)  Buried  service  wire  or  cable  shall 
he  located  so  as  to  avoid  damage  from 
kwn  mowers,  animals,  gardening 
( tperations,  etc. 

(3)  Buried  service  wire  or  cable  shall 

JB  installed  against  a  foundation  wall  or 
illar  to  provide  adequate  support  and 
j  nechanical  protection. 

(4)  Where  it  is  likely  that  the  service 
vire  or  cable  shall  be  subjected  to 

:  aechanical  damage,  the  wire  or  cable 
ihall  be  enclosed  in  a  guard  in 
iccordance  with  assembly  unit  drawing 
)M83  contained  in  §  1755.510. 

(5)  The  first  above-ground  attachment 
or  a  buried  service  wire  or  cable,  imless 
t  is  enclosed  in  a  guard,  shall  not  be 
nore  than  4  in.  (100  mm)  above  final 
;rade. 

(6)  Uninsulated  attachment  devices 
nay  be  used  to  attach  buried  service 
wire  and  cable  to  masonry  and  other 
types  of  noncombustible  buildings  and 
>n  any  type  of  building  if  fuseless 
>rimary  station  protect(M«  incorporated 
n  NIDs  or  BETs  are  used  and 
installations  fully  comply  with  Section 
J0Q-30(a)(l)  of  the  ANSI/NFPA  70- 
1996,  NEC.  The  National  Electrical 
Code/*  and  NEC*  are  registered 
trademarks  of  the  National  Fire 
Protection  Association.  Inc.,  Quincy, 
MA  02269.  The  ANSI/NFPA  70-1996, 
NEC*,  is  incorporated  by  reference  in 


accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  Copies  are  available  from 
NFPA,  1  Batterymarch  Park,  P.O.  Box 
9101,  Quincy,  Massachusetts  02269- 
9101,  telephone  number  1  (800)  344- 
3555.  Copies  of  ANSI/NFPA  70-1996, 
NEC*,  are  available  for  inspection 
during  normal  business  hours  at  RUS, 
room  2845,  U.S.  Department  of 
Agriculture,  1400  Independence 
Avenue,  SW.,  STOP  1598,  Washington. 
DC  20250-1598  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

(7)  Insulated  attachments  shall  be 
used  to  separate  service  wires  or  cables 
from  woodwork  where  Section  800- 
30(a)(2)  of  the  ANSI/NFPA  70-1996, 
NEC*,  requiring  the  use  of  fused 
primary  station  protectors  must  be 
observed. 

(8)  Minimiun  separation  between 
buried  service  wire  or  cable  and  other 
facilities  shall  be  as  listed  in  Table  1,  as 
follows: 

Table  1.— Minimum  Separation  for 
Telecommunications  Wires  and 
Cables  On  or  In  Buildings 


Table  l.— Minimum  Separation  for 
Telecommunications  Wires  and 
Cables  On  or  In  Buildings— Con- 
tinued 


Minimum 

clearance  in. 

[mm]'  2  tele- 

Foreign facility  or  ol)struction 

communica- 

tions compa- 

ny's wires  or 

cat)ies 

Electric  supply  wire  inclixSng 

neutral  and  grounding  con- 

ductors. 

Hnon 

4  [102] 

In  conduit  

2(50.8] 

Radio  and  television  antennas. 

4(102] 

lead-in  and  grounding  corv 

ductors. 

Lightning  rods  and  lightning 

72(1830]' 

conductors. 

All  foreign  grounding  conduc- 

2(50.8] 

tors  except  lightning  rod 

ground  conductors. 

Neon  signs  and  associated 

6(150] 

Metallic  objects— pipes  (gas. 

2  [50 J]* 

cold  water,  oil,  sewer,)  and 

structures. 

Minimum 

clearance  in. 

[mmj'^tele- 

Foreign  facility  or  obstruction 

communica- 

tions  compa- 

ny's wires  or 

cables 

Wires  or  cables  of  another 

2  [50.8] 

communications  system. 

Notes:  ^  If  minimum  separation  cannot  be 
obtained,  nonshielded  wire  and  cable  facilities 
shall  be  protected  with  either  porcelain  tubes 
or  flexible  tubing  as  modified  by  Notes  3  and  4 
of  this  tat)le. 

2  Separation  applies  to  crossirtgs  and  par- 
allel runs. 

3  If  this  separation  cannot  be  obtained,  bond 
the  telecommunications  grounding  corxkictors 
or  grounding  electrode  to  the  lightning  rod 
groundmg  conductor  or  grounding  electrode 
with  at  least  a  Number  (fio.)  6  AWG  copper, 
insulated,  ground  wire.  With  this  provision  a 
minimum  separation  of  4  in.  (100  mm)  is  ac- 
ceplat)ie  but  this  provision  must  not  be  utilized 
if  the  separation  cited  in  this  table  can  be 
maintained. 

'Increase  to  a  minimum  of  3  in.  (75  mm) 
separation  from  steam  or  hot  water  pipes, 
heating  ducts,  and  other  heat  sources. 

(9)  Wire  and  cable  attachments  to 
buildings  for  outside  mounted  NIDs, 
BETs,  or  fused  primary  station 
protectors  shall  be  in  accordance  with 
construction  drawing  962  contained  in 
§1755.510. 

(10)  Appropriate  devices  for  attaching 
service  wire  or  cable  on  or  in  buildings 
vary  with  the  type  of  building 
construction  and  the  wire  or  cable  size. 
Figures  1  and  2  illustrate  various  types 
of  anchoring  devices  and  their 
appUcations.  The  size  and  type  of 
fastening  device  for  the  wire  or  cable 
size  and  type  of  surface  shall  be  in 
accordance  with  the  manufacturer's 
recommendation;  Figures  1  and  2  are  as 
follows: 

BILUNO  COOE  34ie-1t-# 
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FIGURE    1      ANCHORING  DEVICES 


HAMMFR  DRIVF  ANCHORS 


SCREW  ANCHOR 


o 


Oryvin  Anchor 
Expansion  Shield 


No!  (WMging  Element) 


d 


Oiomond  Hommer 
Drive  Artchor 


Nal  (Wedging  Element) 


Coble  Qomp  or  other  fixture 


yinsart  exponsion 
shield  through 
_.  th«  mounting 
^hol*  of  the 
^  fixture  ond  into 
drBma  hole. 


Top  exponsion 
shield  iightiy 
unti  the 
tlonge  rests 
ogoinst  the 
fixture,  then 
insert  noi  into 
ttte  expansion 
shield. 


/ 

•    " 

\ 
Exponsion  Shield  — 


Fixture 


Insert  expansion 
shield  into  the 
drlled  hole  tap- 
ping it  lightly  untP 
the  heod  is  flush 
with  the  mounting 
surface. 


Insert  screw 
"N  through  nnount- 
r  ing  hole  of 
J  fixture  into  the 

exponsion  shield 

ond  turn  it 

down  unta  the 

head  sects 

finnly. 


Brush  Noa 
Exponsion  Bolt 


^S5 


Drive  nol  in 
untI  the  head 
seots  firmly. 


Wood  Screw 
(Wedging  Element) 


No!  (Wedging  Element) 


Bridle  Ring  (Wood  Screw  Thread) 


MACHINE  BOLT  ANCHOR 


Exponsion  Shield 


Mochine  Bolt 


^ZQ 


Insert  expansion  shield 
into  the  driled  hole 
tapping  it  lightly  untl 
the  heed  is  flush  with 
ttie  mounting  surface. 


Fixture 


Insert  machine 
bolt  through  the 
mounting  hole  of 
fixture  into  the 
expansion  shield 
and  turn  it  down 
unta  the  head 
seots  firmly. 
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FIGURE    2     CABLE   ATTACHMENT  DEVICES 


HOLLOW  TILE  OR 
METAL  LATH 


Screw  Anchor 


LATH  AND  PLASTER 
OR  PLASTER  BOARD 


Coble  Clomp  -t  , 


Wood 
Screw 


Furring  Strip 


RIGID  COMPOSITION  SHINGLE 
Sheathing  — i 


I- Wood  Screw  \ Qeoronce  Hde 


Drill  hole  in  concrete  block  with 
o  twist  drill  of  the  outside 
diometer  indicoted  on  the 
exponsion  shield.   Then  insert 
anchor  in  hole  and  expond  by 
turning  screw. 


MASONRY-FINISHED  SURFACE 

Coble  Qomp- 


Hommer 
Drive  Hook 


Ploster 


(11)  Experience  indicates  that  there  of  holes  in  the  siding  for  the  attachment  permission  from  the  owner  before 

are  strenuous  objections  from  many  of  wires  or  cables,  and  NIDs.  BETs.  or  driUing  holes  m  such  si,dmg. 

owners  of  buildings  covered  with  fused  primary  station  protectors.  It  is.  (12)  If  the  NID.  BET,  or  fused  primary 

aluminum  or  vinyl  siding  to  the  drilling  therefore,  important  to  obtain  station  protector  must  be  mounted 
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inside  (not  recommended  by  RUS),  the 
service  entrance  into  the  building  shall 
be  installed  in  accordance  with  Section 
800-12(c)  of  the  ANSI/NFPA  70-1996. 
A/EC®.  After  pulling-in  the  wire  or  cable, 
the  free  space  around  the  cable  or  wire 
shall  be  carefully  sealed  both  outside 
and  inside  with  a  duct  sealer  that  has 
RUS  acceptance  or  RUS  technical 
acceptance. 

(13)  If  the  customer  requests  an  all 
buried  installation  for  an  alarm  system 
or  objects  to  above-ground  facilities 
because  of  appearance  and  one-party 
service  is  involved,  the  entrance  hole 
shall  be  made  below  grade  as  shown  in 
sketch  C  of  construction  drawing  510- 
2  contained  in  §  1755.510.  Care  shall  be 
exercised  to  prevent  damage  to  the 
building  foundation.  The  hole  shall  be 
sealed  as  specified  in  paragraph  (f)(12) 
of  this  section.  The  installation  shall 
comply  with  all  the  requirements  of 
Section  80O-12(c)  of  the  ANSI/NFPA 
70-1996.  NE(y>. 

(g)  When  the  NID.  BET,  or  fused 
primary  station  protector  is  to  be 
installed  inside  the  building,  the 
installation  shall  comply  with  Section 
800-12(c)  of  the  ANSI/NFPA  70-1996. 
NE(y>,  and  the  outside  plant  wire  or. 
cable  shall  preferably  be  installed  in  a 
rigid  metal  or  intermediate  metal 
conduit  that  is  grounded  to  an  electrode 
in  accordance  with  Section  800-40(b)  of 
the  ANSI/NFPA  70-1996.  NEC®,  as 
shown  in  sketch  A  of  Figure  3  in 
paragraph  (h)(2)  of  this  section.  The 
shield  of  the  outside  plant  wire  or  cable 
shall  be  bonded  to  the  grounding 
terminal  of  the  NID.  BET.  or  fused 
primary  station  protector  which  in  turn 
shall  be  connected  to  the  closest, 
existing,  and  accessible  grounding 
electrode,  of  the  electrodes  cited  in 
Section  800-40  of  the  ANSI/NFPA  70- 
1996,  NEC». 


(h)  An  inside  NID,  BET,  or  fused 
primary  station  protector  installation 
may  also  be  made  without  use  of  a  rigid 
metal  or  intermediate  metal  conduit 
provided  that  the  ingress  of  the  outside 
plant  wire  or  cable  complies  with 
Section  800-12(c)  of  the  ANSI/NFPA 
70-1996,  NEC®,  and  provided  either  of 
the  following  are  observed: 

(1)  The  NID,  BET,  or  fused  primary 
station  protector  is  located  as  close  as 
practicable  to  the  point  where  the 
outside  plant  wire  or  cable  emerges 
through  an  exterior  wall.  The  length  of 
outside  plant  wire  or  cable  exposed 
within  the  building  shall  be  as  short  as 
practicable  but  in  no  case  shall  it  be 
longer  than  50  feet  (ft)  (15.2  meters  (m)] 
in  accordance  with  the  allowable 
exception  No.  3  of  Section  800-50  of  the 
ANSI/NFPA  70-1996.  NEC«'.  See  sketch 
B  of  Figure  3  in  paragraph  (h)(2)  of  this 
section.  The  shield  of  the  outside  plant 
wire  or  cable  shall  be  bonded  to  the 
grounding  terminal  of  the  NID.  BET.  or 
fused  primary  station  protector  which  in 
turn  shall  be  connected  to  the  closest, 
existing  and  accessible  grounding 
electrode,  of  the  electrodes  cited  in 
Section  800-40  of  the  ANSI/NFPA  70- 
1996.  NEC^  (Fine  print  Note  No.  2  of 
ANSI/NFPA  70-1996.  NEC»,  Section 
800-50,  warns  that  the  full  50  ft  (15.2 
m)  may  not  be  authorized  for  outside 
unlisted  cable  (not  in  a  metal  or 
intermediate  metal  conduit)  within  a 
building  if  it  is  practicable  to  place  the 
NID,  BET,  or  fused  primary  station 
protector  closer  than  50  ft  (15.2  m)  to 
the  cable  entrance  point,  e.g.,  if  there  is 
an  acceptable  and  accessible  grounding 
electrode  of  the  type  cited  in  Section 
800-40  of  the  ANSI/NFPA  70-1996, 
NEC®,  anywhere  along  the  proposed 
routing  of  the  outside  cable  wifiiin  the 
building);  or 

(2)  Where  the  NID,  BET,  or  fused 
primary  station  protector  must  be 


located  within  the  building  remote  from 
the  entrance  point  and  the  entrance 
point  of  the  outside  plant  wire  or  cable 
cannot  be  designed  to  be  closer  to  the 
NID,  BET,  or  fused  primary  station 
protector  location,  the  outside  plant 
wire  or  cable  shall  be  spliced,  as  close 
as  practicable  to  the  point  where  the 
outside  plant  wire  or  cable  emerges 
through  an  outside  wall,  to  an  inside 
vdring  cable  that  is  "Listed"  as  being 
suitable  for  the  purpose  in  accordance 
with  Part  E  of  Article  800  of  the  ANSI/ 
NFPA  70-1996.  NEC®.  The  length  of 
outside  plant  wire  or  cable  exposed 
within  the  building  shall  be  as  short  as 
practicable  but  in  no  case  shall  it  be 
longer  than  50  ft  (15.2  m)  in  accordance 
with  the  allowable  exception  No.  3  of 
Section  800-50  of  the  ANSI/NFPA  70- 
1996,  NEC®.  See  sketch  C  of  Figure  3. 
The  shield  of  the  outside  plant  wire  or 
cable  shall  be  bonded  to  the  grounding 
terminal  of  the  NID,  BET,  or  fused 
primary  station  protector  which  in  turn 
shall  be  connected  to  the  closest, 
existing,  and  accessible  groimding 
electrode,  of  the  electrodes  cited  in 
Section  800-40  of  the  ANSI/NFPA  70- 
1996.  NEC®  (Fine  print  Note  No.  2  of 
the  ANSI/NFPA  70-1996,  NEC®, 
Section  800-50.  warns  that  the  full  50 
ft  (15.2  m)  may  not  be  authorized  for 
outside  unlisted  cable  (not  in  a  metal  or 
intermediate  metal  conduit)  if  it  is 
practicable  to  place  the  NID,  BET,  or 
fused  primary  station  protector  closer 
than  50  ft  (15.2  m)  to  the  cable  entrance 
point,  e.g.,  if  there  is  an  acceptable  and 
accessible  grounding  electrode  of  the 
type  cited  in  Section  800-40  of  the 
ANSI/NFPA  70-1996,  NEC®,  anywhere 
along  the  proposed  routing  of  the 
outside  cable  within  the  building). 
Figure  3  is  as  follows: 

BtLUNG  CODE  341fr-1S-P 
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FIGURE  3 

CABLE  ENTRANCES  AND  RUNS  IN  BUILDINGS 
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or 
Buried  Wire 
or  Coble 
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Note:  Run  outside  type 
coble  in  conduit  to 
building  termind 

r-  CONDUIT 


NID.  BET.  or  Fused  Primary 
Stotion  Protector 


Stotion  Equipment  -i 


r 


Inside  VWring 
Coble 


SKETCH  A 


nil 


Aerial  Coble  -i      <$ 
or  ^ 

Buried  Wire- 
or  Coble 


—  6  ft  (1.8  m)  Max.  (T) 

Stotion  Equipment 


Inside  Mr'mg  Coble 


NID,  BET,  or  Fused  Primory  Station  Protector 


SKETCH  8 


Aerid  Coble- 

or 
Buried  Wire< 
or  Coble 


4  ft  (1.2  m)  Mox.  (T)        NIO,  BET.  or  Fused  Primory 

~  Stotion  Protector 


Splice  (2) 


L 


stotion  Equipment  -1 


Inside  Wiring  Coble 
SKETCH  C 


(D  Recommended  moximum  is  shown:  length  connot  exceed  the  ;|NSI/JJFPA70-1996,  NE^ 

^-^  length  of  50  ft  (15.2  m).     (See  Fine  Print  Note  No.  2  of  Section  800-50  of  ANSI/NFPA  70-1996. 

neS 

©Outside  (Mont  coble  shield  shdl  be  connected  to  on  occeptoble  grounding  dectrode.    If  sp«ce  cose  is 
metallic  the  splice  cose  shdl  dso  be  connected  to  the  some  occeptoble  grounding  electrode. 
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(i)  The  polarity  of  buried  wire  or  cable    maintained  by  making  the  connections 
"tip"  and  "ring"  conductors  shall  be  in  accordance  with  Table  2,  as  follows: 

Table  2.— Color  Codes  for  Tip  and  Ring  Connections  of  Inside  Wiring  Cable 


1 

2 
3 
4 
5 
6 
7 
8 
9 

10. 

11  . 

12. 

13. 

14  . 

15  . 
16. 
17  . 
18. 
19. 
20. 

21  . 

22  . 
23. 

24  .. 

25  .. 


Pair 


Tip 


Color  of  insula- 
tion 

White 

White 

White 

White 

White 

Red 

Red 

Red 

Red 

Red 

Black 

Black 

Black 

Black 

Black 

Yeltow 

Yeltow 

Yeltow 

Yeltow 

Yeltow 

Vtolet 

Viotet  

Violet  

Vtotet 

Viotet 


Color  of  marking 


Blue  ... 
Orange 
Green 
Brown  , 
Slate  .. 
Blue  ... 
Orange 
Green  . 
Brown  , 
Slate  ... 
Blue  .... 
Orange 
Green  . 
Brown  . 
Slate  ... 
Blue  .... 
Orange 
Green  . 
Brown  . 
Slate  ... 
Blue  .... 
Orange 
Green  . 
Brown  . 
Slate  ... 


Ring 


Cotor  of  insula- 
tton 


Blue  

Orange 
Green  .. 
Brown  ., 
Slate  .... 

Blue 

Orange 
Green  .. 
Brown  .. 
Slate  .... 

Blue 

Orange 
Green  .. 
Brown  .. 
Slate  .... 

Blue 

Orange 
Green  .. 
Brown  .. 
Slate  .... 

Blue 

Orange 
Green  ... 
Brown  ... 
Slate  ..... 


Color  of  marking 


White 

White 

White 

White 

White 

Red 

Red 

Red 

Red 

Red 

Black 

Black 

Black 

Black 

Black 

Yeltow 

Yellow 

Yeltow 

Yeltow 

Yeltow 

Vtolet 

Viotet 

Viotet 

Vtotet 

Vtotet 


S  1755.506    Aerial  wire  services. 

(a)  Aerial  services  of  one  through  six 
pairs  shall  consist  of  Service  Entrance, 
Aerial  (SEA)  assembly  imits,  in 
accordance  with  RUS  Bulletin  345-154 
(RUS  Form  515g),  Specifications  and 
Drawings  for  Service  Entrance  and 
Station  Protector  Installations.  The  wire 
used  for  aerial  services  shall  conform  to 
the  requirements  of  §§  1755.700  through 
7  CFR  1755.704,  RUS  specification  for 
aerial  service  wires,  and  shall  be  RUS 
accepted  or  RUS  technically  accepted. 
Copies  of  RUS  Bulletin  345-154  are 
available  upon  request  from  RUS/ 
USDA,  1400  Independence  Avenue, 
SW.,  STOP  1522.  Washington,  DC 
20250-1522,  FAX  (202)  690-2268. 

(b)  If  aerial  wire  services  are  to  be 
connected  to  aerial  cable  pairs,  the  NIDs 
or  fused  primary  station  protectors  and 
grounds  shall  be  installed  and 
connected  before  the  aerial  service  wires 
are  attached  to  the  customer's  structure. 

(c)  Kinks  or  splices  shall  not  be 
permitted  in  aerial  service  wire  spans. 

(d)  Aerial  service  wires  shall  be  run 
in  accordance  with  the  construction 
drawings  contained  in  §  1755.510  and 
shall  conform  to  all  clearance 
requirements  of  the  ANSI/NFPA  70- 
1996,  NEC»,  and  ANSI/IEEE  C2-1997. 
NESC,  or  local  laws  or  ordinances, 
whichever  are  the  most  stringent.  The 
National  Electrical  Cod&»  and  NECy  are 


registered  trademarks  of  the  National 
Fire  Protection  Association,  Inc., 
Quincy,  MA  02269.  The  ANSI/NFPA 
70-1996,  NEC»,  and  ANSI/IEEE  C2- 
1997,  NESC,  are  incorporated  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  of 
ANSI/NFPA  70-1996,  NEC»,  are 
available  fi-om  NFPA,  1  Batterymarch 
Park,  P.O.  Box  9101,  Quincy, 
Massachusetts  02269-9101,  telephone 
number  1  (800)  344-3555.  Copies  of 
ANSI/IEEE  C2-1997,  NESC,  are 
available  from  IEEE  Service  Center,  455 
Hoes  Lane,  Piscataway,  New  Jersey 
08854,  telephone  number  1  (800)  678 — 
4333.  Copies  of  ANSI/NFPA  70-1996. 
NEC®,  and  ANSI/IEEE  C2-1997,  NESC, 
are  available  for  inspection  during 
normal  business  hours  at  RUS,  room 
2845,  U.S.  Department  of  Agriculture, 
1400  Independence  Avenue,  SW.,  STOP 
1598.  Washington,  IXl  20250-1598  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

(e)  Aerial  service  wire  shall  be 
installed  using  the  maximum 
practicable  sag  consistent  with  the 
required  ground  clearance  and  good 
construction  practices.  In  no  event  shall 
the  minimum  sags  be  less  than  the 
values  shown  on  construction  drawing 
505  contained  in  §  1755.510  for  various 


span  lengths  and  loading  areas 
provided.  Span  lengths  shall  not  exceed 
250  ft  (76  m). 

(f)  To  reduce  vibration  and  galloping, 
aerial  service  wire  shall  be  twisted  one 
complete  turn  for  each  10  ft  (3  m)  of 
span  length  at  the  time  of  installation. 

(g)  The  methods  of  attaching  aerial 
service  wires  at  poles  shall  be  as 
illustrated  in  construction  drawings 
503-2  and  504  contained  in  §  1755.510. 

(h)  A  horizontal  climbing  space  of  24 
in.  (610  mm)  shall  be  provided  on  poles 
used  jointly  with  power  circuits  that 
operate  at  300  volts  or  less,  provided  the 
telecommunications  conductors  are 
positioned  below  the  power  conductors; 
however,  if  the  telecommunications 
conductors  are  installed  above  power 
conductors  that  operate  at  300  volts  or 
less  (a  practice  which  is  highly 
discouraged  and  not  practicable),  a 
horizontal  climbing  space  of  30  in.  (762 
mm)  shall  be  provided  as  indicated  on 
construction  drawing  702  contained  in 
§  1755.510.  A  climbing  space  of  30  in. 
(762  mm)  shall  be  provided  on  poles 
used  jointly  with  power  circuits  that 
operate  at  voltages  greater  than  300  volts 
but  less  than  15  kilovolts  (kV)  as 
indicated  on  construction  drawing  702 
contained  in  §  1755.510.  On  jointly  used 
poles  with  power  conductors  operating 
at  voltages  greater  than  15  kV,  climbing 
space  shall  be  provided  in  conformance 
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\vith  the  requirements  of  Rule  236  of  the 
iUjSI/IEEE  C2-1997,  NESC.  Climbing 
^ace  shall  be  projected  vertically  40  in. 
(1.02  m)  above  and  below  the  boimding 
tEdecommimications  conductors  on 
jointly  used  poles  with  power 
conductors  unless  the 
tjalecommimications  conductors  are 
iilstalled  above  the  power  conductors  (a 
practice  which  is  highly  discouraged 
and  not  practicable)  and  the  power 
conductors  operate  at  voltages  greater 
than  8.7  kV  Ihie-to-ground  orlS  kV 
iitae-to-line,  in  whidi  case  the  projected 
vertical  space  shall  be  increased  to  60 
>.(1.5m). 

(i)  Not  more  than  four  aerial  service 

shall  be  distributed  from  any  one 
Vis  in.  (10  mm)  drive  hook,  or  more 
two  aerial  service  wires  frtHn  any 
Okie  Vie  in.  (8  mm)  drive  hook.  Aerial 
service  wires  and  drive  ho<^  shall  be 
arranged  so  that  the  load  does  not  pull 
the  drive  hook  out  of  the  pole.  When 
more  than  one  drive  hook  is  required, 
he  drive  hooks  shall  be  staggered  with 


a  minimum  separation  of  1  in.  (25.4 
mm)  horizont^ly  on  centers  and  1.5  in. 
(40  mm)  vertically  on  centers.  If  drive 
hooks  are  placed  within  3  in.  (76  mm) 
of  the  top  of  the  pole  and  on  the 
opposite  side  of  the  pole's 
circumference,  a  vertical  separation  of  at 
least  3  in.  (76  mm)  shall  be  provided.  A 
drive  hook  shall  not  be  placed  on  the 
top  of  a  pole  or  stub  pole. 

tj)  When  connecting  aerial  service 
wires  to  cable  pairs  at  terminals, 
sufficient  slack  shall  be  provided  so  that 
each  aerial  service  wire  shall  reach  any 
binding  post  position  as  shown  on 
construction  drawing  312-1  contained 
in  §1755.510. 

On)  Aerial  service  wire  attachments  on 
utility  poles  and  the  manner  of  placing 
bridle  rings  and  enterii^  cable  terminals 
shall  be  as  shown  on  construction 
drawing  503-2  contained  in  §  1755.510. 

(1)  Not  mcve  than  two  conductors 
shall  be  connected  to  any  terminal 
binding  post.  Where  it  is  necessary  to 
bridge  more  than  two  aerial  service 
wires  at  the  same  closure,  the  aerial 


service  wires  shall  be  terminated  in  - 
aerial  service  wire  terminals  connected 
in  parallel  with  a  No.  20  AWG  bridle 
wire  which  shall  be  terminated  on  the 
binding  posts  of  the  filled  terminal 
block. 

(m)  Where  aerial  service  wire  is 
attached  to  aerial  plastic  cable,  it  shall 
be  brought  directly  into  a  ready-access 
closure  and  shall  be  terminated  on  the 
binding  posts  of  the  filled  terminal 
block  as  shown  on  construction  drawing 
503-2  contained  in  §  1755.510. 

(n)  The  conductor  of  copper  coated 
steel  reinforced  aerial  service  wires 
identified  by  tracer  ridges  shall  be  used 
as  the  ring  (negative  b^ery)  conductor 
of  the  pair,  and  shall  normally  be 
connected  to  the  ridit  or  lower  binding 
post  of  a  pair  on  filled  terminal  blocks 
and  NIDs  or  fiised  primary  station 
protectors. 

(o)(l)  The  tip  and  ring  conductors  of 
nonmetalUc  reinforced  aerial  service 
wires  shall  be  identified  in  accordance 
with  Table  3,  as  follows: 


Table  3.— Nonmetaluc  Reinforced  Aerial  Service  Wire  Color  Code 


Pair  No 


Conductor  color 


Tip 


White/Blue  or  Wtiite  

White/Orange  or  White 
White/Green  or  White  . 
White/Brown  or  White  . 
White/Slate  or  White  ... 
Red/Blue  or  Red  


Ring 


Blue. 

Orange. 

Green. 

Brown. 

Slate. 

Bkje. 


(2)  The  ring  (negative  battery) 
( onductor  of  the  pair  shall  normally  be 
(  onnected  to  the  right  or  lower  binding 
tost  of  a  pair  on  filled  terminal  blocks 
nd  NIDs  or  fused  primary  station 
protectors. 

(p)  When  it  is  necessary  to  avoid 
:  ntervening  obstacles  between  a  pole 
I  ind  a  building,  span  clamp  attachments 
I  hall  be  used  to  support  the  aerial 
I  ervice  wires  at  points  between  the 
loles  that  are  supporting  the  cable  on 
he  suspension  strand  as  indicated  by 
I  »nstruction  drawings  501-1  and  501- 
>  contained  in  §  1755.510. 

(q)  Aerial  service  wire  stnmg  from 
rale  to  pole  shall  be  placed  entirely 
lelow  or  entirely  above  any  existing 
(tire  or  cable.  When  adequate  ground 
dearance  can  be  obtained,  preference 
ihall  be  given  to  placing  aerial  service 
wire  below  wire  and  cable. 

(r)  When  more  than  one  aerial  service 
ivire  is  installed  from  pole  to  pole,  the 
irst  aerial  service  wire  shall  be  sagged 
in  accordance  with  construction 
drawing  505  contained  in  §  1755.510. 
Succeeding  aerial  service  wires  shall  be 


sagged  with  2  in.  (50.8  mm)  more  sag  for 
each  aerial  service  wire. 

(s)  Aerial  service  wire  spans  bora  pole 
lines  to  buildings  shall  foUow  the 
shortest  feasible  route  commensiu^te 
with  the  requirements  of  paragraph  (t)  of 
this  section  and  shall  be  sagged  in 
accordance  with  construction  drawing 
505  contained  in  §  1755.510.  The  route 
shall  avoid  trees  and  other  obstructions 
to  the  extent  practicable.  Where  trees 
caimot  be  avoided,  tree  trimming 
permission  shall  be  obtained  from  the 
owner  or  the  owner's  representative, 
and  all  limbs  and  foliage  within  2  ft 
(600  mm)  of  the  finally  sagged  wire 
shall  be  removed.  If  tree  trimming 
permission  cannot  be  obtained,  the 
matter  shall  be  referred  to  the  borrower 
for  resolution  before  proceeding  with 
the  installation. 

(t)  Aerial  service  wires  shall  contact 
buildings  as  closely  as  practicable  at  a 
point  directly  above  the  NID,  or  fused 
primary  station  protector.  Generally, 
horizontal  drop  wire  runs  on  buildings 
shall  not  exceed  20  ft  (6  m).  The 
warning  given  in  §  1755.505(f)(ll) 


regarding  drilling  holes  in  aluminimi 
and  vinyl  siding  appUes  also  to 
attaching  aerial  service  wires. 

(u)  The  point  of  the  first  building 
attachment  shall  be  located  so  that  the 
aerial  service  wire  will  be  clear  of  roof 
drainage  points. 

(v)  Where  practicable,  aerial  service 
wires  shall  pass  imder  electrical  guys, 
power  distribution  secondaries  and 
services,  tree  limbs,  etc. 

(w)  Aerial  service  wire  shall  not  pass 
in  front  of  windows  or  inunediately 
above  doors. 

(x)  Aerial  service  wires  shall  be 
routed  so  as  to  have  a  minimum 
clearance  of  2  ft  (600  mm)  from  any  part 
of  a  short  wave,  ham  radio,  etc.  antenna 
mast  and  a  television  antenna  mast  in 
its  normal  vertical  position  and  of  the 
possible  region  through  which  it  sweeps 
when  being  lowered  to  a  horizontal 
position. 

(y)  Aerial  service  wires  shall  be 
installed  such  that  all  clearances  and 
separations  comply  w'.th  either  Section 
237  of  the  ANSI/IEEE  C2-1997.  NESC, 
or  ANSyNFPA  70-1996.  NEC*,  or  local 


70468 


Federal  Register /Vol.  63,  No.  244.  Monday.  December  21,  1998 /Proposed  Rules 


laws  or  ordinances,  whichever  is  the 
most  strineent. 

(z)  Aerid  service  wire  attachments  to 
buildings  shall  be  as  follows: 

(1)  First  attachments  on  buildings 
shall  be  made  in  accordance  with 
construction  drawings  506,  507,  or  508- 
1  contained  in  §  1755.510,  as  applicable; 

(2)  Intermediate  attachments  on 
buildings  shall  be  made  in  accordance 
with  construction  drawings  510  or  510- 
1  contained  in  §  1755.510;  and 

(3)  Uninsulated  attachments  shall  be 
permitted  to  be  used  as  follows: 

(i)  Wherever  NIDS  are  used  as 
permitted  by  Section  800-30(a)(l)  of  the 
ANSI/NFPA  70-1996,  NEC*;  and 

(11)  On  masonry  and  other  types  of 
nonflammable  buildings. 

(aa)  Insulated  attachments  shall  be 
used  on  wooden  frame,  metalhc  siding 


and  other  types  of  combustible 
buildings  where  fused  primary  station 
protectors  are  used,  as  required  by 
Section  800-30(a)(2)  of  the  ANSI/NFPA 
70-1996.  NEC*. 

(bb)  Aerial  service  wire  runs  on 
buildings  shall  be  attached  vertically 
and/or  horizontally  in  a  neat  and  most 
inconspicuous  possible  manner.  See 
construction  drawing  513  contained  in 
§  1755.510.  Horizontal  runs  on 
buildings  are  undesirable  and  shall  be 
kept  to  a  minimimi.  Diagonal  runs  shall 
not  be  made. 

(cc)  Aerial  service  wire  runs  on 
buildings  shall  be  located  so  as  not  to 
be  subjected  to  damage  from  passing 
vehicles,  pedestrians,  or  livestock. 

(dd)  \4inimiun  separation  between 
aerial  service  wires  and  other  facilities 


on  or  in  buildings  shall  be  in 
accordance  with  §  1755.505(f)(8). 
Table  1. 

(ee)  Appropriate  devices  for  attaching 
aerial  service  wires  to  buildings  vary 
with  the  type  of  building  construction 
and  with  the  type  of  customer  access 
location  equipment.  Table  4  lists 
various  types  of  attachments  and  their 
application  with  respect  to  construction, 
customer  access  location  equipment, 
and  proper  mounting  devices. 
Construction  drawings  506  through  513 
contained  in  §  1755.510  illustrate 
requirements  with  respect  to  various 
angles  of  service  wire  contacts  and  uses 
of  various  attachments.  Table  4  is  as 
follows:' 

MLUNQ  CODE  341*-1»^ 
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Table  4 

DEVICES  FOR  ATTACHING  AERIAL  SERVICE  WIRES  TO  BUILDINGS  (l).  (2).  (8) 

TYPES  OF  FASTENING  DEVICES 

FRAME  BUILDINGS  (3)                                       | 

RRE  RESISTANT  BUIUOINGS  (4) 

npt 

or 

AHACNUENT 

FUSED  STATION  PROTECTOR  | 

NID                        1 

(NID  OR  FUSED  STAIKM  PROTECTOR) 

«ao« 

Comport 
ttai(S) 

m    III*  n  il 

Brlek- 

StMceo- 

Ploslar 

Metd 
Sheoth 

PlfMOtf- 

Thki 
Brkk- 
Slueee- 
Ptaatar 

Metal 

Sheoth 

Concrete 

Stock 

Tile 

III 

Sted 

Kim* 

Undv 

xr 

A««M 

2-1/r » 

r  >  #!• 

msera* 

r  >  #!• 

m  Sera* 

2-1/r  > 

a'so** 

2-1/r  ■ 
ft's^* 

r  a  #!• 
m  Sera* 

r  a  #l« 

m  Sera* 

2-1/r  a 

R's.*. 
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Notes: '  Screw  dimensions  are  minimum. 
Where  appropriate,  either  or  both  dimensions 
shall  be  increased.  All  wood  screws  for 
exterior  use  shall  be  stainless  steel.  All  other 
exterior  metal  devices  shall  be  stainless  steel, 
zinc  coated  steel,  silicon  bronze,  or  corrosion 
resistant  aluminum  alloy. 

2  Toggle  bolt  dimensions  are  minimum. 
Where  appropriate,  either  or  both  dimensions 
shall  be  increased. 

'  All  devices  should  be  attached  to 
studding. 

*  Screw-type  devices  shall  be  secured  by 
means  of  exp>ansion-type  anchors.  Equivalent 
manual  or  machine-driven  devices  may  be 
used.  Where  toggle  bolts  are  speciHed 
equivalent  devices  may  be  used. 

'  Pilot  holes  shall  be  provided  for  screws 
and  bridle  rings  in  shingles  and  dropsiding. 


*  Attachment  device  not  applicable. 

'  Attachment  device  applicable  but  no 
separp.'.e  fastening  device  required. 

"To  convert  English  units  to  Metric  units 
use  1  in.  =  25.4  mm. 

(ff)  Fastener  spacings  for  vertical  and 
horizontal  runs  on  frame  or  masonry 
buildings  shall  not  be  more  than  6  ft  (2 
m)  apart.  Fasteners  should  be  spaced 
close  enough  to  prevent  the  aerial 
service  wire  from  "slapping"  against  the 
building  during  windy  conditions. 

(gg)  When  it  is  necessary  to  pass 
behind  or  around  obstructions  such  as 
downspouts  and  vertical  conduits,  the 
aerial  service  wire  shall  be  supported 
firmly  with  attachment  devices  placed 


not  more  than  6  in.  (152  mm)  from  the 
obstruction  as  illustrated  in  Figures  4 
and  5  of  paragraph  (hh)  of  this  section. 
Preferably,  the  aerial  service  wire 
should  be  routed  behind  obstructions  to 
minimize  the  possibility  of  mechanical 
damage  to  the  aerial  service  wire  in  the 
event  repair  work  to  the  obstruction  is  ^ 
required. 

(hh)  When  passing  around  building 
projections  of  masonry  or  wood  or 
around  comers,  aerial  service  wires 
shall  be  installed  as  illustrated  in 
Figures  5  and  6.  Figures  4,  5,  and  6  are 
as  follows: 
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FIGURE   4 

AERIAL  SERVICE  WIRE  CROSSING  OBSTRUCTIONS 
WOODEN  BUILDING  SURFACES 
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FIGURE   5 

AERIAL  SERVICE  WIRE  CROSSING  OBSTRUCTIONS 
MASONRY  BUILDING  SURFACES 
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FIGURE  6 

AERIAL  SERVICE  WIRE  CROSSING  COMBUSTILE  BUILDING  PROJECTIONS 
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(ii)  In  areas  where  ice  and  snow 
conditions  are  severe,  aerial  service 
wires  shall  be  located  so  that  ice  and 
snow  falling  from  the  roof  will  not  strike 
the  wires.  However,  where  aerial  service 
wires  must  pass  imder  the  sloping  part 
of  the  roof,  first  attachments  shall  be 
made  as  close  as  practicable  to  the 
eaves. 

(jj)  If  two  aerial  service  wire  spans  are 
required  to  the  same  building,  the  first 
attachment  sheill  be  such  that  both  aerial 
service  wires  can  be  attached  at  the 
same  attachment  device.  Refer  to 
construction  drawing  508-1  contained 
in  §  1755.510.  Where  more  than  two 
aerial  service  wires  are  required, 
additional  attachment  devices  in  the 
same  general  location  on  the  building 
shall  be  used. 

(kk)  When  two  or  more  aerial  service 
wire  nms  are  required  on  the  same 
building  they  shall  share  the  same  type 
of  attachment  devices. 

(11)  Aerial  service  wire  entrances  to 
buildings  shall  conform  to  sketch  B  of 
construction  drawing  510-2  contained 


in  §  1755.510,  imless  the  entrance  is 
made  through  a  conduit. 

(mm)  When  the  aerial  service  wire 
approaches  the  entrance  hole  from 
above,  a  1.5  in.  (40  mm)  minimiun  drip 
loop  shall  be  formed  in  accordance  with 
sketch  B  of  construction  drawing  510- 
2  contained  in  §  1755.510. 

(nn)  If  an  entrance  conduit  which 
slopes  upward  from  outside  to  inside  is 
available  and  suitably  located,  it  shall 
be  used  for  the  aerial  service  wire 
entrance. 

§1755.507    Aerial  cable  services. 

(a)  Where  more  than  six  pairs  are 
needed  initially,  and  where  an  aerial 
service  is  necessary,  the  service  shall 
consist  of  22  AWG  filled  aerial  cable  of 
a  pair  size  adequate  for  the  ultimate 
anticipated  service  needs  of  the 
building.  The  cable  shall  comply  with 
the  requirements  of  §  1755.390,  RUS 
Specification  for  Filled  Telephone 
Cables,  and  shall  be  RUS  accepted  or 
RUS  technically  accepted. 

(b)  Aerial  cable  services  shall  be 
constructed  in  accordance  with  specific 


installation  specifications  prepared  by 
the  RUS  borrower  or  the  engineer 
delegated  by  the  borrower. 

(c)  Unless  otherwise  specified  in  the 
installation  specifications,  aerial  cable 
service  installations  shall  meet  the 
following  requirements: 

(1)  Strand  supported  lashed 
construction  shall  be  used. 

(2)  Where  practicable  a  Vie  in.  (8  mm) 
utility  grade  strand  and  automatic 
clamps  shall  be  used  in  slack  spans  to 
avoid  damage  to  the  building. 

(3)  Construction  on  poles  shall 
comply  with  applicable  construction 
drawings  for  regular  line  construction. 
Aerial  service  cable  shall  be  spliced  to 
the  main  cable  in  accordance  with 

§  1755.200.  RUS  standard  for  splicing 
copper  and  fiber  optic  cables. 

(4)  Where  practicable,  aerial  cable 
shall  pass  under  electrical  guys, 
distribution  secondaries,  and  services. 

(5)  The  suspension  strand  shall  be 
attached  to  the  building  by  wall  brackets 
as  indicated  in  Figiure  7  as  follows: 
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FIGURE  7 

SUSPENSION  STRAND  DEADENDING  ON  BUILDINGS 
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(i)  If  taut  spans  are  necessary, 
appropriate  size  strand  may  be  used  if 
the  piUl  is  in  line  with  one  wall  of  the 
building,  or  within  20  degrees  of  being 
in  line  as  illustrated  in  sketch  A  of 
Figiue  7.  If  the  angle  of  pull  is  greater 
than  20  degrees  from  the  building,  the 
Wall  bracket  shall  be  reinforced  against 
pullout  by  an  arrangement  equivalent  to 
sketch  B  of  Figure  7.  Taut  spans  may  be 
strung  using  the  recommendations  in 
RUS  Bvdletin  1751F-630,  Design  of 
Aerial  Plant.  The  same  tension  as  would 
be  used  in  normal  line  construction  so 
as  not  to  exceed  60  percent  of  the 
breaking  strength  of  the  strand  under 
maximum  loading  shall  be  used.  Taut 
spans  shall  not  exceed  100  ft  (30.5  m) 
in  length  and  the  cable  weight  shall  not 
exceed  1  poimd/foot  (lb/ft)  [1.5 
kilogram/meter  (kg/m)]  except  when 
equivalent  combinations  of  greater  span 
lengths  with  cable  weight  less  than  1  lb/ 
ft  (1.5  kg/m)  are  permissible.  Copies  of 
RUS  Bulletin  1751F-630  are  available 
upon  request  from  RUS/USDA.  1400 
Independence  Avenue,  SW.,  STOP 
1522,  Washington.  DC  20250-1522, 
FAX  (202)  690-2268. 

(ii)  When  an  attachment  must  be 
made  to  the  face  of  a  building  wall  away 
bom  a  comer,  a  "U"  type  w^l  bracket 
shall  be  used  as  indicated  in  sketch  C 
of  Figure  7  of  this  paragraph  (c)(5).  Only 
slack  span  construction  with  Vie  in.  (8 
mm)  utility  grade  strand  shall  be 
permitted  in  this  situation.  The  bail  of 
the  automatic  clamp  shall  be  protected 
by  a  wire  rope  thimble. 

(6)  Aerial  cable  shall  be  located  on  the 
rear  or  side  of  the  building  and  shall  be 
nm  only  in  a  horizontal  or  a  vertical 
direction.  The  cable  route  shall  be 
selected  so  as  to  avoid  building 
projections  and  obstructions  to  the 
extent  practicable. 

(7)  Cable  attachment  devices  shall  be 
located  in  solid  masonry  or  in  studs  of 
wood  frame  buildings.  Sheet  surface 
materials  may  be  used  only  where  they 
are  reinforced  by  substantial  backing 
material  which  the  attachment  services 
can  penetrate. 

(8)  The  minimum  separation  on  or  in 
buildings  between  cable  and  other 
facilities  shall  be  as  indicated  in 

§  1755.505(f)(8),  Table  1. 

(9)  On  horizontal  runs,  place  cable 
clamps  so  that  the  attachment  shall  be 
made  below  the  cable.  On  vertical  runs 
place  the  cable  clamps  so  that  the 
attachment  shall  be  made  on  the  same 
side  as  horizontal  runs.  Cable  clamps 
shall  be  placed  on  the  inside  of  cable 
bends. 

(10)  On  horizontal  runs,  cable  clamps 
shall  be  placed  not  more  than  16  in. 
(400  mm)  apart  for  cable  diameters 
equal  to  or  greater  than  1  in.  (25.4  mm) 


and  24  in.  (600  mm)  apart  for  cable 
diameters  less  than  1  in.  (25.4  mm). 

(11)  On  vertical  runs,  cable  clamps 
shall  be  approximately  24  in.  (600  mm) 
apart  for  all  sizes  of  cable. 

(12)  For  the  cable  entrance,  holes 
shall  be  bored  slightly  larger  in  diameter 
than  the  cable  and  shall  slope  upward 
from  outside  to  inside.  A  duct  sealer 
having  RUS  acceptance  or  RUS 
technical  acceptance  shall  be  applied  to 
both  ends  of  the  hole  after  the  cable  is 
pulled  in. 

(13)  Section  1755.505  (g)  and  (h)  shall 
also  apply  to  aerial  cable  services. 

S  1755.506    CustomM-accMs  location 
protection. 

(a)  All  customer  access  locations  shall 
be  protected. 

(b)  Customer  access  location 
protection  shall  consist  of  installing  the 
telecommunications  facilities  with 
proper  clearances  and  insulation  frtim 
other  facilities,  providing  primary 
voltage  limiting  protection,  fuse  Unks, 
NIDs,  BETs,  or  fused  primary  station 
protectors,  if  required,  and  adequate 
bonding  and  grounding. 

(c)  All  NIDs  shall  be  RUS  accepted  or 
RUS  technically  accepted  or  the  RUS 
borrower  shall  obtain  RUS  regional 
office  approval  on  a  case  by  case  basis 
as  applicable. 

(d)  All  BETs  shall  be  RUS  accepted  or 
RUS  technically  accepted. 

(e)  All  fused  primary  station 
protectors  shall  be  RUS  accepted  or  RUS 
technically  accepted. 

(f)  NIDs,  BETs,  or  fused  primary 
station  protectors  shall  be  mounted 
outside  for  all  applications  except  for 
those  described  in  paragraphs  (g) 
introductory  text  through  (g)(3)  of  this 
section. 

(g)  NIDs,  BETs,  or  fused  primary 
station  protectors  may  be  mounted 
inside  when: 

(1)  Large  buildings  are  to  be  served 
and  the  customer  requests  an  inside 
installation; 

(2)  Buried  alarm  circuits  are  requested 
by  the  subscriber;  or 

(3)  The  customer  requests  an  all 
buried  installation  for  appearance  or  to 
prevent  the  drilling  of  holes  in 
aluminum  or  vinyl  siding. 

(h)  Outside  moimted  NIDs,  BETs,  or 
fused  primary  station  protectors  shall  be 
easily  accessible  and  shall  be  located 
between  3  to  5  ft  (1  to  1.5  m)  above  final 
grade. 

(i)  The  locations  of  NIDs,  BETs,  or 
fused  primary  station  protectors  shall  be 
selected  with  emphasis  on  utilizing  the 
shortest  primary  station  protector 
grounding  conductor  practicable  and  on 
grounding  of  the  telecommiinications 
primary  station  protector  to  the  electric 


service  grounding  system  estabUshed  at 
the  building  served  utilizing  electrodes 
(3)  through  (7)  cited  in  Section  800- 
40(b)(1)  of  the  ANSI/NFPA  70-1996, 
NEC*.  The  National  Electrical  Cod&» 
and  NECy'  are  registered  trademarks  of 
the  National  Fire  Protection 
Association,  Inc.,  Quincy,  MA  02269. 
The  ANSI/NFPA  70-1996,  NEC*,  is 
incorporated  by  reference  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  are  available  fit>m  NFPA,  1 
Batterymarch  Park,  P.O.  Box  9101, 
Quincy,  Massachusetts  02269-9101. 
telephone  number  1  (800)  344-3555. 
Copies  of  ANSI/NFPA  70-1996,  NEC*, 
are  available  for  inspection  during 
normal  business  hours  at  RUS,  room 
2845,  U.S.  Department  of  Agricultiue, 
1400  Independence  Avenue,  SW.,  STOP 
1598,  Washington,  DC  20250-1598  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington.  DC. 

(j)  If  access  to  the  building  electric 
service  grounding  system,  as  referenced 
in  paragraph  (i)  of  this  section,  is  not 
possible  or  is  not  reasonable 
(telecommimications  primary  station 
protector  grounding  conductor  will  be 
longer  than  10  ft  (3  m)),  the  NID.  BET. 
or  fiised  primary  station  protector  shall 
be  located  as  close  as  practicable  to 
electrodes  (1)  or  (2)  cited  in  Section 
800-IO(b)(l)  of  the  ANSI/NFPA  70- 
1996.  NEC. 

(k)  In  addition,  the  NID,  BET,  or  fused 
primary  station  protector  shall  be 
located  in.  on.  or  immediately  adjacent 
to  the  structure  or  building  to  be  served 
as  close  as  practicable  to  the  point  at 
which  the  telecommunications  service 
wire  attaches  to  the  building,  making 
siue  that  the  telecommunications 
primary  station  protector  grounding 
conductor  is  comiected  to  the  closest, 
existing,  and  accessible  electrode,  of  the 
electrodes  cited  in  paragraphs  (i)  or  (j) 
of  this  section. 

(1)  For  the  preferred  customer  access 
location  installation,  the  ANSI/NFPA 
70-1996,  NEC*,  permits  the 
telecommunications  grounding 
conductor  to  be  connected  to  the 
metallic  conduit,  service  equipment 
closure,  or  electric  grounding  conductor 
as  shown  in  Figure  8  of  paragraph  (1)(2) 
of  this  section. 

(1)  Connections  to  metallic  conduits 
shall  be  made  by  ground  straps  clamped 
over  a  portion  of  the  conduit  that  has 
been  cleaned  by  sanding  down  to  bare 
metal. 

(2)  Connections  to  metallic  service 
equipment  closures  shall  be  made  by 
attadiing  a  connector  which  is  Usted  for 
the  purpose  by  some  organization 
acceptable  to  the  local  authority  (State, 
county,  etc.)  per  Article  100  of  the 
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I  lNSI/NFPA  70-1996,  NEC,  definition      listed  for  the  purpose  by  Underwriters        Laboratories  (UL)].  Figure  8  is  as 
p  >r  "Listed"  (for  example  connectors  follows: 
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FIGURE  8 

GROUNDING  OF  TELECOMMUNJCATIONS  SERVICE  TO  ELECTRIC  SERVICE 

(PREFERRED  METHOD) 

r-  To  Protector  Ground  Terminal  of  NID,  BET, 
or  Fused  Station  Protector  (l) 


NID.  BET.  or 
Fused  Station 
Protector 


ion   I 


I 


I- 


Ground  Clomp 

Electric  Service  Conduit 


Electric 
Service 
Equipment 
Enclosure 


Ground  Qomp 


Grounding  Conductor 
Attachment  Options.  (2) 


I 


Metallic  Conduit 


-Grounding  Conductor 


Premises  Power 
Grounding  Electrode 


Notgs; 


Ground  Rod  Oomp(3) 


0  See  Section  800-40(a)  of  ANSI/NFPA  70-1996  NE^@    Select 
attachment  options  shown  above  for  thejnstallotion.  (3^^lamp  mu 


one  of  the 
^^  .    must  be 

accepted  by  Listing  Agency  (UL.  etc.).   (4^    "me"  conn^tor  must  be  accepted 
by  0  Nationally  recognized  testing  laboratory. 
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(m)  Where  it  is  not  possible  to 
ibcomplish  the  objective  of  paragraphs 
(i),  (j),  and  (k)  of  this  section,  interior 
metallic  pipes  may  be  used  to  the 
Riaximuni  practicable  extent  to  gain 
access  to  the  electric  service  ground  as 
shown  in  Figure  9.  Note  that  the  water 
pipe  in  Figure  9  is  electrically 
Icjontinuous  between  electric  and 
telecommunications  bonds  to  the  cold 


water  pipe  and  it  is  used  only  as  a 
portion  of  a  bonding  conductor  and, 
therefore,  does  not  have  to  be 
"acceptable"  as  a  ground  electrode  but 
may  be  floating  (isolated  from  ground  by 
a  plastic  pipe  section).  ANSI/NFPA  70- 
1996,  NEC®,  requires  that  metal  piping 
be  used  as  a  bonding  conductor  in  this 
manner  only  when  the  connectors  to  the 
pipe  are  wiUiin  1.5  m  (5  ft)  of  where  the 


pipe  enters  the  premises.  This  is  not  the 
preferred  installation.  The  RUS 
preferred  installation  has  the 
telecommimications  primary  station 
protector  grounded  directly  to  an 
accessible  location  near  the  power 
grounding  system.  See  paragraph  (1)  of 
this  section.  Figure  9  is  as  follows: 
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FIGURE   9 

ALTERNATIVE  TECHNIQUE  FOR  BONDING  TO  ELECTRIC  SERVICE  GROUND 
WHERE  DIRECT  ATTACHMENT  IS  NOT  POSSIBLE 


Electric  Ground 
Rod 

me  — 

I—  Poie 


Electric  Power 
Service 


Telephone  Set  ' 


Station  Wire  or  Inside  — 
Wiring  Coble 

#12  AWG  Tinned  Copper 
Insulated  Ground  Wire  (2) 


if6  AWG  Copper  Insuloted 
Ground  Wire 


Metallic  Cold 
Water  Pipe 


Dl 


oi© 

oj© 

Plastic  or 
Metollic  Pipe 


T 


NIO.  BET,  or  Fused 
Station  Protector 


r— Buried  Service 
Drop 


Ttlaeamnuinications  — i 
Ground  Rod 


Porch 


Notasr 


(y  Both  electric  and  telephone  "of  connectors  attached  to  the  cold  water  pipe  shall 
be  within  5  ft  (1.5  m)  of  where  the  pipe  enters  the  premises. 

(2)  One  or  two  pair  service  assumed;  ground  wire  must  be  accepted  by  a  Nationaly 
recognized  testing  laboratory. 

(3)  "oj"  connector  must  be  accepted  by  a  Notionolly  recognized  testing  loboratory. 
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(n)  Where  the  telecommunications 
^iemises  system  at  a  customer's  access 
1 :  cation  is  grounded  to  a  separate 
electrode  (of  any  type)  this 
telecommunications  grounding 
electrode  must  be  bonded  to  the  electric 
grounding  system  with  a  No.  6  AWG  or 
lairger  copper  insulated  groimding 
conductor.  Bonding  of  separate 
electrodes  is  a  requirement  of  the  ANSI/ 
N^A  70-1996,  NEC*. 

(o)  The  NID,  BET,  or  fiised  primary 
Station  protector  pair  size  shall  be 
Adequate  for  the  number  of  lines 
uticipated  within  five  yetirs. 
I  (p)  When  lightning  damage  is 
(ionsidered  probable  or  customer  access 
locations  are  remote  from  the  borrower's 
headquarters,  use  of  maximum  duty  gas 
tube  primary  station  protectors 
iiicorporated  in  NIDs,  BETs,  or  fused 
primary  station  protectors  shall  be 
considered.  (See  RUS  TE&CM  823. 
Electrical  Protection  by  Use  of  Gas  Tube 
Arresters).  Copies  of  RUS  TE&CM  823 
^e  available  upon  request  from  RUS/ 
USDA,  1400  Independence  Avenue, 
SW.,  STOP  1522,  Washington,  DC 

11250-1522.  FAX  (202)  690-2268. 
(q)  NIDs  or  BETs  incorporating 
seless  station  protectors  shall  always 
be  used  in  preference  to  fused  station 


protectors  or  BETs  incorporating  fused 
protectors,  when  in  the  judgment  of  the 
RUS  borrower  or  the  engineer  delegated 
by  the  RUS  borrower,  the  requirements 
of  the  ANSI/NFPA  70-1996,  NEC*,  for 
fuseless  station  protectors  can  be  met. 

(r)  A  fuse  link  consisting  of  a  copper 
conductor  two  gauges  (AWG)  finer 
(numerically  higher)  conductivity  than 
the  aerial  service  wire  shall  be  provided 
between  the  cable  and  aerial  service 
wire  where  NIDs  or  BETs  incorporating 
fuseless  station  protectors  are  used. 
Thus  for  a  22  AWG  drop,  a  fuse  link  of 
No.  24  AWG  or  finer  copper  wire  shall 
be  provided.  If  the  cable  circuit  is  No. 
24  gauge  or  finer,  the  cable  conductors 
serve  as  the  fuse  link  for  the  22  AWG 
aerial  service  wire  and  no  separate  fuse 
link  is  necessary.  (Note:  The  fuse  link  or 
the  faciUties  serving  as  the  fuse  link 
must  be  located  between  the 
telecommunications  facilities  that  are 
exposed  to  possible  power  cross  and  the 
customer  drop  where  there  is  no 
exposure  to  possible  power  cross.) 

(s)  RUS's  buried  plant  practices 
require  buried  main  line  plant  to  be 
protected  against  power  contacts  to 
aerial  plant  extensions  and  aerial  inserts 
by  No.  24  AWG  fuse  links  at  every 
buried-aerial  junction. 


(t)  In  aerial  cable  plant,  fuse  links  are 
usually  provided  by  24  AWG  leads  on 
filled  terminal  blo(d:s  regardless  of  the 
gauge  of  the  cable  conductors.  This 
practice  is  acceptable  if  the  ampacity  of 
the  aerial  service  wire  is  siiffidently 
higher  than  the  fuse  link's  ampacity. 

(u)  The  grounding  and  bonding  of 
each  NID,  BET,  or  fused  primary  station 
protector  shall  be  selected  by  consulting 
paragraphs  (i)  through  (n)  of  this 
section.  The  "first  choice"  assembly 
unit  shall  be  selected  whenever  the 
prevailing  conditions  make  its  use 
practicable.  The  NID,  BET,  or  fused 
primary  station  protector  assembly  unit 
selected  shall  be  installed  in  accordance 
with  the  appropriate  construction 
drawing  specified  in  RUS  Bulletin  345- 
154  (RUS  Form  515g),  Specifications 
and  Drawings  for  Service  Entrance  and 
Station  Protector  Installation.  Copies  of 
RUS  Bulletin  345-154  are  available 
upon  request  from  RUS/USDA.  1400 
Independence  Avenue,  SW.,  STOP 
1522.  Washington,  DC  20250-1522, 
FAX  (202)  690-2268. 

(v)  The  minimum  size  grounding 
conductor  that  can  be  used  with  a  single 
NID;  a  group  of  NIDS;  a  multipair  NID;  * 
fused  protector;  or  BET  shall  be  in 
accordance  Table  5,  as  follows: 


Table  5. — Grounding  Conductor  Size  Versus  Number  of  Circuits 


Minimum  Grounding  Conductor  Size 


Number  of  circuits 


Fuseless  (cartxxi  or 
gas  tube) 


Fused 


i  i-  2  AWG,  copper,  insulated 
|iO  AWG,  copfjer,  insulated 
f^  AWG,  copper,  insulated  .. 


1  to  2 

3  to  5 

6or  more 


1  to  3. 
4  to  7. 
8  or  more. 


(w)  Grounding  conductor  runs 
between  the  NID,  BET,  or  fused  station 
otector  and  the  ground  electrode  shall 
nform  to  the  following: 

(1)  The  shortest,  most  direct  route 
iCticable  shall  be  used; 

(2)  Sharp  bends  in  the  groimding 
nductor  shall  be  avoided  during 

iilstallation; 

I  (3)  No  splices  shall  be  made  in  the 
c  -ounding  conductor; 
T  (4)  Grounding  conductors  shall  not  be 
fished  through  walls,  under  floors,  or 
placed  in  bridle  rings  or  any  metal 
^pnduit  imless  the  groimding  conductor 
i^  bonded  to  the  conductor  at  both  ends 
of  the  metallic  conduit; 
I  (5)  Grounding  conductor  runs  from  an 
9iitside  moimted  NID,  BET,  or  fused 
itation  protector  to  an  inside  ground 
electrode  shall  use  the  same  entrance  as 
'  he  station  wire;  and 


(6)  Grounding  conductor  runs  from  an 
outside  mounted  NID,  BET,  or  fused 
station  protector  to  an  outside  ground 
electrode  at  thei)uilding  shall  be 
attached  to  the  exterior  surface  of  the 
building  or  buried.  If  buried,  the 
grounding  conductor  shall  be  either 
plowed  or  trenched  to  a  minimum 
depth  of  12  in.  (300  mm).  When 
trenched,  the  trenches  shall  be  as  close 
to  the  side  of  the  building  as  practicable, 
backfilled,  and  tamped  to  restore  the 
earth  to  its  original  condition. 

(x)  Telecommunications  grounding 
connectors  shall  be  RUS  accepted  or 
RUS  technically  accepted.  Grounding 
and  bonding  conductors  shall  be  made 
of  copper.  Where  the  groimding  and 
bonding  conductors  must  be  connected 
to  aluminum  electric  service  groimding 
conductors,  bimetal  grounding 
connectors  shall  be  used. 


(y)  Grounding  conductor  attachments 
shall  conform  to  the  following: 

(1)  Galvanized  nails  or  clamps,  or 
nickel-copper  alloy  staples  shall  be  used 
for  grounding  conductor  attachments  in 
accordance  with  Table  6  in  paragraph 
(y)(3)  of  this  section. 

(2)  Grounding  conductors,  station  or 
buried  service  wires  in  parallel  runs 
may  share  the  same  fastening  device 
when  the  device  is  specifically  designed 
for  two  wires.  See  Table  6  in  paragraph 
(y)(3)  of  this  section  for  station  wire  and 
grounding  conductor  fasteners;  and 

(3)  Grounding  conductor  fasteners 
shall  be  placed  12  to  18  in.  (300  to  450 
mm)  apart  on  straight  runs  and  2  to  4 
in.  (50.8  to  100  mm)  apart  at  comers  and 
at  bends.  Table  6  is  as  follows: 
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Table  6 

TYPICAL  FASTENING  DEVICES  FOR  STATION  WIRES  AND  GROUNDING  CONDUCTORS  (9) 


TYPE  AND 
CAUGC  OF 
VNRC 


#22  A\WG 
Station 


APFROX. 
OVERALL 
DIAMETER 


.125  in. 

to 
.155  in. 


TYPES  OF  FASTENING  DEVICES  FOR  VARIOUS  TYPES  OF  BUILDINCS  OR  WALL  FINISHES 

Shingles 


Hard 
Woods 


A1.  D7. 
El.  F1. 
G1 


Soft 
Woods 


A2.  A3, 
08.  E2. 
F2.  G2 


WoHboord.  Plost«r  on 
Wood,  or  Metol  Loth, 
or  Concrot*  Biock(3) 


S 


^^H 

^^H 

^^H 

oH 

^^H 

^^H 

ii^H 

4^H 

^^^H 

iiH 

ZL^^H 

^^^H 

#10  AWG 
Inauloted 
Wnre 


#12  AWG 
Insuloted 
We 


|6  AWG 

Insulated 


w 
ui 
o 
O 
u 

Of 

u 

UJ 

< 
u. 

u. 
o 

z 
o 

< 


.168  in. 


.127  in. 


.290  in. 


A1.  B1. 
01 


Al.  B1. 

CI.  El. 

F1.  07. 

G1 


A2.  A3. 
B1.  04 


A.  StflPig  ygchina.   Round 
Crawn.   Intarfay  Umm  Only  - 
(Note  6) 

1.  3/16'  or  1/4"  Crown  - 
3/8"  L«9 

2.  3/16"  or  1/4"  Crown  - 
7/16"  or  9/16"  L«9 

3.  3/16"  or  1/4"  Crown  - 
9/16'  fq 


A2.   A3. 

B1.  82. 

02 


A2.  B1.  BZ 
a.  C2.  08. 
CZ  F2.  C2 


AJ.  BZ 


08.  09. 
E2.  E3. 
G2.  03 


Brick.  Stono 

or 
Concr«to(3) 


08.   E2. 
02 


82.  02. 
03 


82.  02.  03. 
08.  09.  E2. 
E3.  02.  03 


J 


82.  05.  06 


82.  02 


81.  82. 

C2.  08. 

E2.  E3. 

G2 


ond 
Siding(4) 


A2.  A3. 
07.  08. 
E2.  F2 


Sheet 
Metai(5) 


A2.  A3. 
81.  82. 
01.  02 


82.  05 


B.  Wai.   Craund  Mdr*.   SSnt^m 
Shank  Galwaniyd    lnt«irior 
and  g««ariar  U** 

1.  7/8"  #14 

2.  1-3/8"  #13 


C  ClamD.  Qrotind  Wir* .  Orm 
Hflla.  CalvaniT^d  lnt.r;«r 
and  F«tar8ar  IIjmi 

1.  Type  8-1/2'  X  #6 
RH  Screw  (1) 

2.  Type  B-3/4'  x  #6 
RH  Screw  (1) 

1  Typo  8-1/8"  X  3' 
Toggle  Bolt  (2) 


P.  Ctomo.  Ono  Hal«  Offaat.  Calvanto^d 
or  Enomolod.  Intartar  and  futmrUw 
Ua«  -   rWat.  7^ 

JfiCl-SU 

Uin.           Uam.  Fosteners  (1).  (2) 

1.  5/32'  to  7/32'  1/2'  x  |6  RH. Screw 

2.  5/32"  to  7/32"  3/4'  x  |6  RH  Screw 

3.  5/32'  to  7/32'  1/8'  x  3'  Toggle  Bolt 

4.  1/4'  to  5/16"  1/2"  X  #6  RH  Screw 

5.  1/4'  to  5/16"  r  X  16  RH  Screw 

6.  1/4'  to  5/16'  1/8'  X  3'  Togtfe  Bolt 

7.  1/8'  to  5/32'  1/2'  X  16  RH  Screw 

8.  1/8'  to  5/32"  3/4^  x  #6  RH  Screw 

9.  1/8'  to  5/32'  1/8'  X  3"  Tog^e  Bolt 


A2.  AJ^  Bl. 
BZ  a.  C2. 
08.EZ  F2. 
G2 


07.  08. 

09.  01. 

02.  G3. 

HI 


01.  02. 
03.  H2 


Wall 
T0e(3) 


D8.  09. 

E2.  E3. 

G2.  G3. 

HI 


a.  C2.  C3c 
07.  oa.  M. 

El.  CZ  E3. 
61.  GZ  G3^ 
HI 


A3w  BZ  OS 


04.  DS^  06. 
H3 


82.   02. 
03.  H2 


BZ  BJ.  C3. 

08.  09.  ez 

E3.  CZ  CJ. 
HI 


BZ  05.  06. 
H3 


E.  aomn.  Statian  ¥fr>na    On* 
Hola.   Calvnni>«d  ar  Fnnm«l^ 
Interior  ond  Extgriar  U^  -  fNota  7^ 

1.  Type  8-1/2'  X  16  RH  Screw  (1) 

2.  Type  8-3/4'  x  #6  RH  Screw  (1) 

3.  Type  8-1/8'  x  3'  Toggle  Bolt  (2) 


F.  Noa.   Statian  Wirinn    ftnlw»«.>»H 
ar  Enamal«d    Int^ri^r  ,y^^ 
E«tariar  tl^  -   (MMm   7\ 

1.  Type  8  -  1/2' 

2.  Type  8  -  7/8" 


a    damn.   On*  Hnl«  no..hl>  - 

.Szft 


I.Two  1/8"  to  5/32'    3/4'  x  §6 
RH  Scr«w(1) 

ZTwo  1/8"  to  5/32'    1"  x  #6 

RH  Scr«w(1) 

3.  Two  1/8"  to  5/3r    1/8"  x  3" 

Toggle  Bolt(2) 


H.  Stotton  Wlr«  Qto.  Adh«tdw. 
Baefcad    Intarinr  tJ«.  Only  - 

JtfiJLSi2ft. 

1.  y/BT  Nominal 

2.  3/16'  Nominal 

3.  1/4"  Nominal 
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Notes:  *  Screw  dimensions  are  minimum. 
^  Vhere  appropriate,  either  or  both  dimensions 
!  kail  be  increased.  All  wood  screws  for 
( interior  use  shall  be  stainless  steel.  All  other 
Ckterior  metal  devices  shall  be  stainless  steel, 
zjnc  coated  steel,  silicon  bronze,  or  corrosion 

fiistant  aluminum  alloy. 
2  Toggle  bolt  dimensions  are  minimum, 
here  appropriate,  either  or  both  dimensions 
all  be  increased. 
^  Wall  screw  anchors  may  be  used  in  wall 
>Oard,  plaster  or  tile  walls.  Screws  and  nails 
A  masonry  shall  be  secured  by  means  of 
I  »^pansions  type  anchors.  Equivalent  manual 
I  *  machine-driven  devices  may  be  used. 
vVhere  toggle  bolts  are  sp>ecified,  equivalent 
iievices  may  be  used. 

*  Lead  holes  shall  be  drilled  for  screws, 
ipils,  and  bridle  rings  in  shingles  and  drop 
i  ding. 

>  Sheet  metal  screws  shall  be  used  except 
where  toggle  bolts  are  required.  Where  wood 
iheathing  under  sheet  metal  siding  is 
ibcountered,  the  sheet  metal  may  be  drilled 
:  r  punched  and  a  wo^d  screw  used. 

•Machine-driven  staples  of  nickel-copper 
:  imposition  may  be  used  for  exterior  wiring. 

'Galvanized  clamps  and  wiring  nails  may 
36  used  for  exterior  and  interior  wiring. 
Bnameled  clamps  shall  be  used  for  interior 
tjriring  only.  Where  toggle  bolts  or  equivalent 
qevices  require  holes  in  the  structure  larger 
than  the  clamp  being  fastened,  a  suitable 
v^asher  of  sufficient  size  to  cover  the  hole 
rbust  be  used  under  the  clamp. 

"Double  clamp  may  be  used  where  two  #22 
^WG  station  wires,  two  #12  AWG  grounding 
mnductors,  or  one  #22  AWG  station  wire  and 
qne  #12  grounding  conductor  parallels  one 
another. 

B  For  converting  English  units  to  Metric 
Units  use  1  in.  =  25.4  mm. 

(z)  Grounding  conductors  shall  be 
^parated  from  non-telephone  company 
wires  in  accordance  with  Section  800- 
12(b)  of  the  ANSI/NFPA  70-1996, 
NEC». 

(aa)  Grounding  conductors  run, 
tihrough  metal  conduits  shall  be  bonded 

?3  the  conduit  at  each  end.  RUS 
ccepted  and  RUS  technically  accepted 
pipe  type  ground  clamps  and  grounding 
connectors  shall  be  used  for  bonding. 

(bb)  Where  NID,  BET.  or  fused  station 
irotector  assembly  units  require 
rounding  conductor  connections  to 
>ipe  systems,  the  following  apply:    • 

(1)  The  connection  shall  be  made  to 

1 1  cold  water  pipe  of  an  operating  water 
!  lystem; 

(2)  The  connection  point  shall  be 
>referably  inside  the  building; 

(3)  Allow  a  minimum  of  6  in.  (152 

J  am)  between  the  last  fastener  and  the 
>oint  where  the  grounding  conductor 
irst  touches  the  water  pipe; 

(4)  Leave  2  in.  (50.8  mm)  of  slack  in 
he  grounding  conductor  to  avoid 
>reaking  the  conductor  at  the 
erminating  point.  Tape  the  groimding 


conductor  to  the  pipe  where  possible  to 
avoid  movement.  In  no  case,  shall  the 
grounding  conductor  be  coiled  or 
wrapped  around  the  pipe; 

(5)  The  pipe  shall  be  cleaned  with 
fine  sand  paper  to  make  a  good 
electrical  connection.  Care  should  be 
taken  to  avoid  damaging  the  pipe  while 
cleaning  it; 

(6)  Attach  the  pipe  grounding 
conductor  connector  to  the  cleaned  area 
of  pipe  and  tighten.  Care  shall  be 
exercised  to  avoid  deforming,  crushing, 
or  otherwise  damaging  the  pipe.  A 
simple  continuity  check  with  an 
ohmmeter  betiveen  the  connector  and 
the  pipe  will  indicate  whether  or  not  a 
good  electrical  contact  has  been  made. 
Set  the  ohmmeter  to  "Rxl"  scale  to 
ensiue  that  a  low  resistance  contact  is 
made;  "r^/v 

(7)  A  warning  tag  shall  be  attached  to 
the  ground  clamp  with  the  following  or 
equivalent  statement:  "Call  the 
telecommunications  company  if  this 
connector  or  grounding  conductor  is 
loose  or  must  be  removed";  and 

(8)  When  the  water  pipe  is  used,  the 
ANSI/NFPA  70-1996.  A/EC®,  requires 
that  metal  piping  be  used  as  a  bonding 
conductor  in  this  manner  only  when  the 
connections  to  the  pipe  are  within  5  ft 
(1.5  m)  of  where  the  pipe  enters  the 
premises. 

(cc)  Bonding  conductors  shall  consist 
of  either  copper  or  tinned  copper 
insulated  wires  of  appropriate  sizes. 

(1)  Bonding  conductors  shall  be  run 
and  attached  in  the  same  manner  as 
grounding  conductors. 

(2)  Attaching  and  terminating  devices 
for  bonding  conductors  shall  be 
adequate  for  the  size  of  wire  involved. 
The  No.  6  AWG  copper  insulated 
conductor  or  larger  shall  not  be 
terminated  by  bending  it  around  a 
threaded  stud. 

(dd)  Where  NID.  BET.  or  fused  station 
protector  assembly  units  require  a 
driven  ground  rod  the  following  shall 
apply  to  the  groimd  rod  installation: 

(1)  Locate  the  ground  rod  at  least  1  ft 
(300  mm)  from  buildings,  poles,  trees 
and  other  obstruction; 

(2)  Groimd  rods  shall  not  be  installed 
within  6  ft  (2  m)  of  electric  service 
ground  rods  (Note:  This  minimtun 
separation  is  provided  to  avoid  mutual 
impedance  effiects  of  multiple  grounding 
electrodes  that  will  deleteriously 
degrade  the  effective  impedance-to- 
earth  if  grounding  electrodes  are 
installed  any  closer  than  6  ft  (2  m)  to 
one  another.  This  requirement  is 
included  for  special  cases  where  the 
telecommunications  company  is  not 
allowed,  for  some  reason,  to  observe  the 


RUS  preferred  grounding  method  of 
attaching  the  primary  protector 
grounding  conductor  directly  to  an 
accessible  point  on  the  building  electric 
service  grounding  system.  RUS  believes 
that  if  the  primary  protector  location 
can  be  sited  within  6  ft  (2  m)  of  the 
electric  service  ground  rod  then  the 
electric  service  ground  rod  could  be 
used  as  the  preferred 
telecomihunications  grounding 
electrode  and  a  separate 
telecommunications  ground  rod  is 
unnecessary); 

(3)  A  hole.  15  in.  (350  mm)  deep  and 
6  in.  (150  mm)  in  diameter,  shall  be  dug 
at  the  location  where  the  ground  rod  is 
to  be  driven; 

(4)  Where  "slip-on"  type  ground  rod 
clamps  are  used  instead  of  "clamp- 
around"  type  clamps,  the  ground  rod 
clamps  shall  be  placed  onto  the  rod 
prior  to  driving  the  rod  into  the  ground 
(Note  there  should  be  one  clamp  for  the 
NID,  BET,  or  fused  station  protector 
grounding  conductor  and  one  clamp  for 
the  conductor  required  to  bond  the 
telecommunications  ground  rod  to  the 
electric  grounding  system).  However, 
the  clamp  shall  not  be  tightened  until 
the  rod  is  completely  driven.  The  end  of 
the  rod  shall  be  placed  in  the  bottom  of 
the  hole  and  the  rod  shall  be  aligned 
vertically  adjacent  to  one  wall  of  the 
hole  prior  to  driving.  The  rod  shall  be 
driven  until  its  tip  is  12  in.  (300  mm) 
below  final  grade.  The  grounding 
conductor  shall  then  be  attached,  the 
clamp  shall  be  tightened,  and  hole 
backfilled.  Clamps  employed  in  this 
manner  shall  be  suitable  for  direct 
burial  and  shall  be  RUS  accepted  or 
RUS  technically  accepted;  and 

(5)  Where  rods  are  manually  driven, 
a  large  number  of  blows  from  a  light 
hammer  (4  lbs  [1.8  kg])  shall  be  used 
instead  of  heavy  sledgehammer  type 
blows.  This  should  keep  the  rod  from 
bending. 

(ee)  Terminations  on  fuseless  primary 
station  protectors  incorporated  in  NIDs 
and  on  fused  primary  station  protectors 
shall  be  as  shown  in  Figures  10, 11, 12, 
13. 14,  and  15  of  paragraph  (ee)(l)  of 
this  section.  The  inner  jackets  of  buried 
service  wires  and  outer  jackets  of  cables 
used  as  service  drops  shall  be  extended 
into  the  NID  or  the  fused  primary 
station  protector.  A  10  in.  (250  mm) 
length  of  each  spare  wire  shall  be  left  in 
NIDs  or  fused  primary  sfition 
protectors.  The  spare  wires  shall  be 
coiled  up  neatly  and  stored  in  the  NID 
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or  fused  primary  station  protector 
housing. 

(1)  The  shields  of  buried  service  wires 
may  be  connected  to  the  ground  binding 
post  using  RUS  accepted  or  RUS 
technically  accepted  buried  service 
shield  bond  connectors  as  shown  in 
Figure  10  for  NIDs  and  Figure  11  for 
fused  primary  station  protectors.  RUS 
accepted  or  RUS  technically  accepted 
buried  service  wire  harness  wires 
designed  for  customer  access  location 
installations  may  also  be  used  for 
terminating  buried  service  wire  shields 
to  the  ground  binding  post  of  the  NID 
as  shown  in  Figure  12  and  Figure  13  for 
fused  primary  station  protectors.  Figures 
10  through  13  are  as  follows: 
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FIGURE   10 

BONDING  BURIED  SERVICE  WIRE  AT  STATION  PROTECTOR  OF  NID 
USING  SERVICE  WIRE  SHIELD  BOND  CONNECTOR 


Installed  Buried 
Service  Wire 


Buried  Service  Wire 


Fuseless  Station 
Protector  of  NID 


Grounding  Conductor 


Shield  Bond  Connector 


Typical  Preparation  of 
Buried  Service  Wire 


Buried  service  Wire 
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FIGURE  11 

BONDING  BURIED  SERVICE  WIRE  AT  FUSED  STATION  PROTECTOR 
USING  SERVICE  WIRE  SHIELD  BOND  CONNECTOR 


Installed  Burled 
Service  Wire 


Buried  Service  Wire 


Fused  Station 
Protector 


Grounding  Conductor 


Shield  Bond  Connector 


Buried  service  Wire 


Typical  Preparation  of 
Buried  Service  Wire 
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FIGURE   12 

BONDING  BURIED  SERVICE  WIRE  AT  STATION  PROTECTOR  OF  NID 
USING  SERVICE  WIRE  BONDING  HARNESS 


Inner  Jacket  of 
Service  Wire 


Stotion  Protector  of  NID 


Service  Wire  Bonding 
Harness  (See  Note) 


Grounding  Conductor 


Shield  of  Service  Wire 


Note:     After  installation,  wrop  shield 
and  bonding  harness  connector 
with  three  half-lopped  layers 
of  vinyl  tape. 


Outer  Jacket  Of  Service  Wire 


L 


Buried  Service  Wire 
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FIGURE   13 

BONDING  BURIED  SERVICE  WIRE  AT  FUSED  STATION  PROTECTOR 
USING  SERVICE  WIRE  BONDING  HARNESS 


I —  Fused  Station  Protector 


Inner  Jacket  of 
Service  Wire 


Service  Wire  Bonding 
Harness  (See  Note) 


Grounding  Conductor 


Shield  of  Service  Wire 


Note:     After  installation,  wrop  shield 
and  bonding  harness  connector 
with  three  half-lopped  layers 
of  vinyl  tape. 


Outer  Jacket  Of  Service  Wire 


L 


Buried  Service  Wire 
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(2)  On  buried  service  drops  and  aerial 
service  drops  of  more  than  6  pairs  using 
ROS  accepted  or  RUS  technically 
accepted  cables,  the  shields  shall  be 
terminated  with  a  RUS  accepted  or  RUS 
technically  accepted  cable  shield 
bonding  connector  and  extended  to  the 
gtbund  binding  post  of  the  NID,  BET,  or 
raped  primary  station  protector  with  a 
F  lis  accepted  or  RUS  technically 
a :  i»pted  bonding  harness  wire.  The 


installation  of  the  shield  bond  connector 
and  bonding  harness  wire  shall  be  in 
accordance  with  the  manufacturer's 
instructions. 

(3)  The  shield  and  other  conductors  at 
the  fuseless  primary  station  protector 
incorporated  in  the  NID  shall  be 
terminated  as  shown  on  Figure  14  in 
paragraph  (ee)(4)  of  this  section.  The 
pronged  or  cupped  washer  shall  be 
placed  above  (he  shield.  The  groimding 


conductor  shall  be  placed  around  the 
post  on  top  of  the  pronged  or  cupped 
washer.  A  flat  washer  shall  be  placed 
above  the  grounding  conductor. 

(4)  The  station  wire  signaling  ground 
conductor,  if  required,  shall  be  placed 
above  the  first  flat  washer  and  beneath 
the  second  flat  washer  as  indicated  in 
Figure  14  as  follows: 
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FIGURE   14 

TERMINATION  OF  CONDUCTORS  AND  SHIELD  ON 
STATION  PROTECTOR  BINDING  POSTS  OF  NID 


22  AWG  Signaling  — 
Station  Wire  Ground 
(if  required) 


Grounding  Conductor 


Line  Conductors— i 


Nut 


Flat  Wosher 


r  Pronged  or  Cup  Type 
Washer 


Buried  Service  Wire  Shield (2) 
—  Flat  Washer0 


Ground  Binding  Post 


Buried  or 

Aerial  Service 
Wire 


Notes: 


Line  Binding  Post 


Nut 


Flat  Washer 


Rot  Washer0 


Q^    If  shoulder  is  inadequate  to  support  shield  or  wire  odd  a  flat  washer. 

(2p   Terminate  buried  service  wire  shield  with  station  protector  grounding  lug  of  NIO 
in  accordance  with  either  Figure  10  or  12. 


BNJJNO  CODE  3410-1S-C 


Federal  Register /Vol.  63.  No.  244,  Monday,  December  21,  1998 /Proposed  Rules 


70491 


5)  The  shield  and  other  conductors  at 
the  fused  primary  station  protector  shall 
b*  terminated  as  shown  on  Figure  15  in 
paragraph  (ee)(6)  of  this  section.  The 
pfOnged  or  cupped  washer  shall  be 
pUced  above  the  shield.  The  grounding 


conductor  shall  be  placed  around  the 
post  on  top  of  the  pronged  or  cupped 
washer.  A  flat  washer  shall  be  placed 
above  the  grounding  conductor. 

(6)  The  station  wire  signaling  ground 
conductor,  if  required,  shall  be  placed 


above  the  first  flat  washer  and  beneath 
the  second  flat  washer  as  indicated  in 
Figure  15  as  follows: 
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FIGURE   15 

TERMINATION  OF  CONDUCTORS  AND  SHIELD  ON 
FUSED  STATION  PROTECTOR  BINDING  POSTS 


22  AWG  Signaling  — 
Station  Wire  Ground 
(if  required) 


Grounding  Conductor 
[ 


Service  Wire  — i 
Conductors 


Nut 


Flat  Washer 


r  Pronged  or  Cup  Type 
Washer 


Buried  Service  Wire  Shield(D 
—  Rat  Washer0 


Ground  Binding  Post 


x 


Buried  or  Aeriol 
Service  Wire 


Nut 

Flat  Washer 

Flat  Washer0 


Service  Wire  Binding  Post 


Notes: 


Station  Wire 


Flat  Washer© 


Stotion  Wire  Binding  Post 


(^^   If  shoulder  is  inadequate  to  support  shield  or  wire  add  a  flot  washer. 

(2^   Terminate  buried  service  wire  shield  on  fused  station  protector  grounding  lug 
in  accordance  with  either  Figure  11  or  13. 
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(7)  Indoor  NIDs  or  BETs  that  are 
equipped  with  "Quick  Connect"  type 
tenninals  shall  not  have  more  than  one 
wire  connected  per  clip.  No.  19  AWG 
copper  and  No.  18  AWG  copper 
covered-steel  reinforced  aerial  service 


wire  conductors  shall  not  be  connected 
to  quick  connect  terminals.  NonmetalUc 
reinforced  aerial  service  wire  using  No. 
22  AWG  copper  conductors  may  be 
connected  to  the  quick  connect 
terminals. 


(8)  Tip  and  ring  connections  and 
other  connections  in  multipair  NIDs  or 
BETs  shall  be  as  indicated  in  Figure  16 
as  follows: 
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FIGURE   16 

MULTIPAIR  NID  OR  BET  TERMINAL  CONNECTIONS 
CONTAINING  FUSELESS  STATION  PROTECTORS 


V 


To  Grounding 
Electrode 


To  Grounding 
Electrode 


Station  Wires 
or  Cables 


-rip. 


CZ32 


^ 
^ 


CUl 


3IZ] 
.40     □ 


■  Ring  • 


Note:  #18  AWG  copper- covered  sted  reinforced  aerial  service  conductors  shall  not  be 
connected  to  quick  connect  terminals.     Nonmetollic  reinforced  aerial  service 
conductors  (#22  AWG  copper)  may  be  connected  to  quick  connect  terminals 
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(ff)  System  polarity  and  conductor 
identification  shall  be. maintained  in 
NIDs,  BETs,  or  fused  primary  station 
protectors  in  accordance  with 
construction  drawings  815  and  815-^1 
contained  in  §  1755.510. 

11755.509    Mobile  homes. 

(a)  Customer  access  location 
installations  at  mobile  homes  shall  be 
treated  the  same  whether  the  homes  are 
moimted  on  permanent  foimdations  or 
temporary  foundations  and  shall  be 
installed  as  specified  in  §§  1755.500 
through  1755.510.  For  the  purpose  of 
this  section,  mobile  homes  include 
motor  homes,  truck  campers,  travel 
trailers,  and  all  forms  of  recreational 
vehicles.  Customer  access  location 
installations  at  mobile  homes  can  be 
considerably  different  than  customer 
access  location  installations  at  regular 
homes  and  borrowers  shall  be  certain 
that  the  two  types  of  installations  are 
properly  applied. 

(b)  The  method  of  customer  access 
location  installation  prescribed  by  the 
ANSI/NFPA  70-1996,  7VEC®  for  a 
mobile  home  depends  on  how  the 


electric  power  is  installed  at  the  mobile 
home  and  it  can  involve  considerable 
judgment  on  the  part  of  the 
telecommunications  installer.  The 
National  Electrical  Code^  and  NEC®  are 
registered  trademarks  of  the  National 
Fire  Protection  Association,  Inc., 
Quincy,  MA  02269.  The  ANSI/NFPA       " 
70-1996,  NEC^,  is  incorporated  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  are 
avEtilable  from  NFPA,  1  Batterymarch 
Park,  P.  O.  Box  9101,  Quincy, 
Massachusetts  02269-9101,  telephone 
number  1  (800)  344-3555.  Copies  of 
ANSI/NFPA  70-1996,  NEC®,  are 
available  for  inspection  during  normal 
business  hoiu«  at  RUS,  room  2845,  U.S. 
Department  of  Agricultiue,  1400 
Independence  Avenue,  SW.,  STOP 
1598,  Washington,  DC  20250-1598  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC.  Essentially,  the  ANSI/ 
NFPA  70-1996,  NE(y,  requires  primary 
station  protectors  to  be  located  where 
specific  acceptable  grounding  electrodes 
exist.  The  ANSI/NFPA  70-1996,  NEC», 
allows  station  protector  installations  to 


be  at  the  location  of  the  power  meter  or 
the  electric  disconnecting  means 
apparatus  serving  the  mobile  home 
providing  these  electric  facilities  are 
installed  in  the  manner  specifically 
defined  by  the  ANSI/NFPA  70-1996, 
NEC®.  The  ANSI/NFPA  70-1996.  NEC^, 
requires  the  station  protectors  to  be 
installed  at  the  nearest  of  a  number  of 
other  meticulously  defined  ANSI/NFPA 
70-1996,  NEC^,  acceptable  electrodes 
where  the  protector  cannot  be  installed 
at  the  power  meter  or  the  electric 
disconnecting  means  apparatus  serving 
the  mobile  home.  The  provisions  can  be 
confusing. 

(c)  To  avoid  the  need  for  significant 
telecommunications  installer  judgment, 
NIDs  shall  be  installed  at  mobile  homes 
in  either  of  the  following  situations: 

(1)  Where  the  mobile  home  electric 
service  equipment  (power  meter,  etc.)  or 
the  electric  service  disconnecting  means 
associated  with  the  mobile  home  is 
located  within  35  ft  (10.7  m)  of  the 
exterior  wall  of  the  mobile  homes  it 
serves,  the  NID  shall  be  installed  in 
accordance  with  Figure  17  as  follows: 
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FIGURE   17 

NETWORK  INTERFACE  DEVICE  (NID)  INSTALLATION 
ELECTRIC  SERVICE  EQUIPMENT  WITHIN   35  FEET  (10.7  METERS) 

OF  MOBILE  HOME 


\  12  in.  (30.5  cm)  Min. 

'^^^ L 


Ground  Rod 
Clomp  ® 


T«l«communications  Co.  Ground  Rod 
' —  #6  AWG  Copper  Bonding  Conductor  0 

•-  Power  Service  Ground  Rod 

Notes:©  Clomp  must  be  accepted  by  Listing  Agency  (UL.  etc.)  for  two  conductors, 
otherwise  two  clomps  must  be  used. 

(D  See  Figure  19  for  NID  terminations.     @  See  Figure  20  for  mobile  home  installation. 
0  Bore  if  burled  its  entire  length;   Insuloted  where  human  contoct  is  possible. 
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(2)  Where  the  mobile  home  electric 

^rvice  equipment  (power  meter,  etc.)  or 

the  electric  service  disconnecting  means 


associated  with  the  mobile  home  is 
located  more  than  35  ft  (10.7  m)  from 
the  exterior  wall  of  the  mobile  homes  it 


serves,  the  NID  shall  be  installed  in 
accordance  with  Figiue  18  as  follows: 

BIUINQ  CODE  341»>16-P 
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FIGURE   18 

NETWORK  INTERFACE  DEVICE  (MID)  INSTALLATION 
ELECTRIC  SERVICE  EQUIPMENT  MORE   THAN  35  FEET  (10.7  METERS) 

FROM  MOBILE  HOME 


Ground  Rod 
Clamp  0 


Power  Service  Ground  Rod 


Tdecommunications  Co.  Ground  Rod 


Notes:©  Oomp  must  be  accepted  by  Listing  Agency  (UL.  etc.)  for  two  conductors, 
,      otherwise  two  clamps  must  be  used. 

(D  See  Figure  19  for  NID  terminations. 

(3)  See  Figure  20  for  mobile  home  instollotion. 
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(d)  The  service  wire  and  station  wire 
ihall  be  terminated  in  the  NID  in 
accordance  with  Figure  19  in  paragraph 
I  i)  of  this  section. 

(e)  Installation  of  the  station  wire  and 

grounding  conductor  at  the  mobile 
ome  shall  be  in  accordance  with  Figme 
20.  Figures  19  and  20  are  as  follows: 
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FIGURE   19 

NID  TERMINATIONS 


NID 


Fuseless  Station  Protector 


Service  Wire  Shield 
Bond  Connector 


Service  Wire 
Shield 


Buried  Service  Wire 


E 


RJ11  Jock 


Grounding  Conductor 


V 


' — '•'  station  Wire 
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FIGURE  20 

MOBILE  HOME  INSTALLATION 


\, 


§6  AWG  Insulated 
Ground  Wire 


Trailer  Frame 


Beam  Troiler  Damp 
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S  1755.510    Construction  and  assembly 
unit  drawings. 

(a)  The  construction  and  assembly 
unit  drawings  in  this  section  shall  be 
used  by  borrowers  to  assist  the  installer 
in  making  the  customer  access  location 
installations. 


(b)  The  asterisks  appearing  on  the 
construction  drawings  indicate  that  the 
items  are  no  longer  Hsted  in  the  RUS 
Informational  PubUcation  (IP)  344-2, 
"List  of  Materials  Acceptable  for  Use  on 
Telecommunications  Systems  of  RUS 
Borrowers."  RUS  IP  344-2  can  be 
obtained  from  the  Superintendent  of 


Documents,  P.  O.  Box  371954, 
Pittsburgh,  PA  15250-7954,  telephone 
number  (202)  512-1800. 

(c)  Drawings  BM83,  312-1,  501-1, 
501-2,  503-2,  504,  505,  506,  507,  508- 
1, 510,  510-1,  510-2,  513,  702,  815, 
815-1,  912, 958,  and  962  are  as  follows: 
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NID.  BET.  or  -| 
Fused  Station 
Protector 


I 
? 


NID.  BET.   -1 
or  Fused 
Station 
Protector 


om 


J 


*'mnm. 


i 

fT 


■f 


.1 


Fasteners 


3*  to  5* 


14"  AoDOx. 


18"  Min.    2"  Mm.  —  ® 


24'  Min. 


I —       <»     M 
wi      I      I      f 


'  .  '  .  ■  7^^ .  ' 


i '  I '  I '  I    r 


^^3 


m-.©- 


om 


^ 


£ 


14    Approx. 


onn 


Fasteners 


■■'I'i'i'i'. 


\ 


I-.'. '■'.■.'. 


I'I'I'I  'Tn- 
''     '     '     '     '^ 


rXpp 


Approx. 


12    Approx 


Notes: 

fT)    Where  on  obstruction  of  less  thon  2  inches  is  encountered,  the  buried 
service  guord  sholl  extend  from  the  protector  to  12  inches  below  the 
ground. 

@    Where  an  obstruction  of  greater  than  2  inches  is  encountered,  the  buried 
service  guard  shall  be  divided  as  shown  (from  the  protector  to  the 
obstruction,  and  from  3  inches  below  the  obstruction  to  12  inches  below 
the  ground). 

(55    For  converting  English  units  to  metric  units  use  1  in.  ■  25.4  mm  ond 
1  ft  -  0.3048  m. 


ITEM 


am 


MATERIAL 


Guard,  buried  service  (including  fasteners) 


NO.  REQ'O 


1 


RURAL  TELECOMMUNICATIONS  CONSTRUCTION  PRACTICES 
BURIED  SERVICE  GUARD 


Scale:   NTS 


August  1997 
BM83 
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Make  connection 
without  cutting 
circuit  conductor 


Bridge- top 
Connector 


Aerial  Service 


• —  Filled  Terminal  Block 
(See  Notes  ©ond@) 


Notes; 


Qj     Where  drop  wire  connections  ore  mode  along  aerial  plastic  cable  use 
unprotected  filled  terminal  blocks  equipped  with  lead-out  wires. 

(Z)    Connect  the  conductors  of  the  aerial  service  wire  directly  to  the 
binding  posts  of  the  filled  terminal  block. 

RURAL  TEL£COMMUNICATIONS 

AERIAL  PLASTIC  CABU 

CONNECTIONS  TO  1 

CONSTRUCTION  PRACTICES 
E  DETAILS  OF  WARE 
rERMINAL  BLOCKS 

Scale:     NTS 

August  1997 

312-1 
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70505 


ns-Locot«  between  turns 
in  loshing  wire. 


mnn  — i 


—  Preferably  not  more  than  20  in.  (508  mm)  from  cable  suspension  bolt. 

May  be  increased  to  3  ft  (0.9  m)  to  provide  climbing  space  or 
clearances  from  trees. 

—  When  greater  than  3  ft  (0.9  m)  refer  to  drawing  501-2. 


ITEM 


♦mm 


»ns 


mk 


nt 


NO.  REQUIRED 


As  Required 


As  Required 


As  Required 


As  Required 


MATERIAL 


Rings,  drive 


Clamps,  span 


Clamps,  drop  wire 


Wire,  aerial  service 


RURAL  TELCCOMMUttCATIONS  CONSTRUCTKM  PRACTICES 
SPAN  CLAMP  AnACHMCNT 


Scale:     NTS 


August  1997 
501-1 
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I —  ns-Locate  between  turns 
in  loshing  wire. 


Slack  wire  placed 
in  a  smooth 
curve. 


When  less  than  3  ft  (0.9  m)  refer  to  Drawing.  501-1 


ITEM 


•mg 


•ns 


mk 


nt 


NO.  REQUIRCO 


As  Required 


As  Required 


As  Required 


As  Required 


MATERIAL 


Hooks,  drive 


Clannps,  span 


Clonnps.  drop  wire 
Wire,  aerial  service 


RURAL  TELECOMMUNICATIONS  CONSTRUCTION  PRACTICES 
SPAN  aAMP  ATTACHMENT 


Scale:     NTS 
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Aerial  Service  Wire  to  Building 


Aerial  Service  Wire  to  Next  Pole 
or  Span  Clamp 


Note:  . 

(}^  Install  aerial  service  wiring  through  all  rings  on  bottom  olP  terminal  housing. 
Turn  wire  bock  around  lost  ring  to  assigned  pair.  Form  wire  loosely  to 
ovoid  sharp  bends. 


ITEM 


•mg 


•ne 


er 


sh 


nt 


mk 


NO.  REQUIRED 


As  required 


As  required 


As  required 


As  required 


MATERIAL 


Hooks,  drive 


Rings,  bridle 


Enclosures,  ready- access 


Blocks,  filled,  terminal,  unprotected 


Wire,  aerial  service 


Clamps,  drop  wire 


RURAL  TELECOMMUNICATIONS  CONSTRUCTION  PRACTICES 
SERVICE  WIRE  CONNECTIONS  TO  AERIAL  CABLE 


Scale:     NTS 


August  1997 
503-2 


70508 


Federal  Register /Vol.  63,  No.  244,  Monday,  December  21,  1998 /Proposed  Rules 


CONTACT  ANGLE 


ELEVATION 


PLAN  VIEW 


FIGURE  A:   Aerial  service  wires  whose  contact  ongle  (A)  exceeds  five  degrees 
ond/or  whose  adjocent  span  lengths  are  different  by  25  percent 
or  more. 


FIGURE  B:   Aerial  service  wires  whose  contact  angle  (A)  is  less  than  five 

degrees  and/or  whose  adjacent  span  lengths  are  different  by  less 
than  25  percent. 


ITEM 


*nDg 


nt 


nnk 


•mi 


NO.  REQUIRED 


As  required 


As  required 


As  required 


As  required 


MATERIAL 


Hooks,  drive 


Wire,  aerial  service 


Clomps,  drop  wire 


Support,  drop  wire 


RURAL  TELECOMMUNICATIONS  CONSTRUCTION  PRACTICES 
SERVICE  WIRE  ATTACHMENT  AT  INTERMEDIATE  POLE 


Scale:     NTS 
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I     I     '     «     I     I     '     ' 


■.'■'■'■'.'■'.■■ 
I  '  I  '  I  '  I  '  I  '  I  '  I  '  I  ' 


■'■'.'■'■'■■i'i' 


MINIMUM  STRINGING  SAG  -  COPPER  COVERED  STEEL  REINFORCED  (CCSR)  and 

NONMETALLIC  REINFORCED  (NMR)  AERIAL  SERVICE  \MRES 


SPAN  LENGTH  fl  (m) 


100  (30.5)  OR  LESS 


125  (38) 


150  (46) 


175  (53) 


200  (61) 


225  (66.5) 


250  (76) 


SAG-MEDIUM  AND  LIGHT 
LOADING  DISTRICTS 


20  In.  (510  mm) 


34  'm.  (860  mm) 


4  fl  (1.2  m) 


5,5  ft  (1.7  m) 


7  ft  (2.1  m) 


9  ft  (2.7  m) 


11  ft  (3.4  m) 


SAG-HEAVY  LOADING 
DISTRICT 


20  In.  (510  mm) 


34  in.  (860  mm) 


4  ft  (1.2  m) 


7  ft  (2.1  m) 


11  ft  (3.4  m) 


Note:   To  reduce  vibrotlon  and  dancing,  service  wire  shall  be  twisted  one  complete 
turn  for  each  10  ft  (3  m)  of  span  length  at  the  time  installation. 


RURAL  TELECOMMUNICATIONS  CONSTRUCTION  PRACTICES 
AERIAL  SERVICE  \MIRE  SACS 


Scale:     NTS 
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SIDE  OF  BUILDING  ON  WHICH  NID 
OR  FUSED  STATION  PROTECTOR  IS 
MOUNTED 


Aeriol  Service  Wire 


Aeriol  Service  Wire 


/-^ 


Frame  Buildings  Where  NIDs  Contnining 
Fuseless  Station  Protectors  ore  Used 
on  Fire  Resistant  BuHdinys 

Use  house  hook  or  drop  wire  hook 
for  any  angle  except  angle  B.  When 
necessory  to  ploce  service  wire  within 
angle  B  use  "S"  knob  with  corner 
bracket  to  avoid  service  wire 
attachnnent  on  front  of  building. 


Frame  Buildings  WheTfe  Fused  Stotion 
Protectors  ore  Used. 

If  angle  A  is  less  than  30*  use  "S" 
knob.  If  ongle  A  is  greoter  than  30* 
use  "S"  knob  with  5/16  in.  (7.9  mm) 
angle  screw.  When  necessary  to  place 
service  wire  within  angle  B  use  "S"  knob 
with  corner  bracket  to  avoid  service 
wire  attachments  on  front  of  buildings. 


RURAL  TELECOMMUNICATIONS  CONSTRUCTION  PRACTICES 
SELECTION  OF  SERVICE  WIRE  AHACHMENT 


Scale:     NTS 
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VERTICAL  BUILDING  RUN(Angle  Screw) 


stud 


HORIZONTAL 
BUILDING  RUN 
(Angle  Screw) 

Notes; 


VERTICAL  BUILDING  RUN 


V 


HORIZONTAL  BUILDING  RUN 


(})  Provide  slock  wire  in  the  form  of  d 
smooth  curve.  Moke  sure  exposed 
wire  will  not  contact  building. 

(2^  Close  drop  wire  clip  firmly  on  wire 
with  side  cutting  or  equivalent  pliers. 

(DboH  of  clomp  shall  not  beor  ogoinst 
aerial  service  wire. 

(4!)  All  house  attachments  illustrated  shall 
be  firmly  anchored  in  studs. 

(5)  For  converting  English  units  to 
metric  units  use  1  in.  «  25.4  mm. 


HORIZONTAL  BUILDING  RUN 
(Corner  Bracket) 


ITEM 


MATERIAL 


ITEM 


MATERIAL 


Washer,  1.25  in.  00.  0.5  in.  ID 


mk 


Clomp,  drop  wire 


»mo 


Screw,  angle.  5/16  in. 


•md 


Bracket,  house 


nt 


Wire,  aerial  service 


•mr 


Knob,  insulator,    S 


*mj 


Clip,  drop  wire 


RURAL  TELECOMMUNICATIONS  CONSTRUCTION  PRACTICES 
INSULATED  RRST  ATTACHMENTS  FOR 

AERIAL  SERVICE  VWRE 


Scale:     NTS 
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Hous*  hook  (drop 
•iro  hook  ■it^  wood 
•crow  moy  olae  bo 
uomO 


my  (house  hook 
moy  also  be  used) 


MASONRY  OR  FULL  BRICK  VENEER 


mk 


mk 


Notes: 


©  See  Toble  4  for  oppropriote  fasteners  to  be  used  with  ottochments.  Exponsion  onchors 
not  required  on  frame  buldings.  attachments  must  be  firmly  secured  in  studs. 

(2)  Provide  slock  wire  in  the  form  of  a  smooth  curve. 

(3)  For  converting  English  units  to  metric 


units  use  1  In.  ■  25.4  mm. 


ITEM 


mk 


•md 


*mr 


MATERIAL 


Clomp,  drop  wire 


Brocket,  house 


Knob,  insulotor.  "S" 


Hook,  house 


ITEM 


•mw 


•my 


•ph 


np 


•mj 


MATERIAL 


Screw.  R.H..  sto'mless  sted.  wood 


Hook,  drop  wire 


Anchor,  exponsion 


Clomp,  coble 


Clip,  drop  wire 


RURAL  TELECOMMUNICATIONS  CONSTRUCTION  PRACTICES 

UNINSULATED  FIRST  ATTACHMENTS  FOR 
AERIAL  SERVICE  HdRE 


Scole:     NTS 


August  1997 
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2  to  4  in. 


1   iF 


2  to  4  in. 


2  to  4  in 


Wire  should 
not  touch 
won 


2  to  4  in. 


INSIDE  CORNER 


pg-1 


TURN 


-4 

In.- 

—^ 

1 

\  4'in. 

\ 

\ 

mr  ■ 

*^ 

V^ 

1 

0  Refer  to  Toble  4  for 

oppropriote  fastening  device. 

@For  converting  English  units  to 
n^etric  units  use  1  in.  «  25.4  mm. 


2  to  4  in.  — I  I —  2  to  4  in 


mr 

I—  Wire  should  not 
touch  wall 


CXJTSIDE  CORNER 


ITEM 


NO.  REQUIRED 


MATERIAL 


•pq 


as  required 


Screw  eye.  insulated 


•mr 


OS  required 


Knob,  insulotor,  "C" 


•mw 


as  required 


Screw.  R.H..  wood 


RURAL  TELECOMMUNICATIONS  CONSTRUCTION  PRACTICES 

INSULATED  INTERMEDIATE  ATTACHMENTS 
FOR  SER^CE  WIRES 


Scole:      NTS 
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TVRNS 


r-ne  or  mm 


£fiBtJEBS 


Note    For  converting  English  units  to 

metric  units  use  t  in.  *•  25.4  mm. 

fTEM 


£QBtiEBS 


'ne 


'mm 


•np 


NO.  REQUIRED 


OS  required 


OS  required 


OS  required 


ne  or  mm 


OUTSIDE 


OUTSIDE 


MATERIAL 


Rings,  bridle 


Rings,  drive 


Qamps,  cotMe.  one  hot*  offset 


RURAL  TELECOMMUNICATIONS  CONSTRUCTION  PRACTICES 

UNINSULATED  INTERMEDIATE  ATTACHMENTS 
FOR  SERVICE  <WRES 


Scolc:     NTS 


August  1997 
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@ond® 


1  y/2 


in.  Min. 


T 


^ 


SKETCH  A:   Buried  Service  Above 
Grode  Entrance 


©ond@ 
SKETCH  B: 


nt 


mr 


1-© 


NoteK 

The  first  otlochmtnt  of  the  buried  wire 
to  the  buMSnq  should  be  locoted 
opproximotciy  4  inches  above  the  ground. 
The  remoining  ottochments  shoi  l>e 
spaced  opproximateiy  14  inches  oport 

A  porcelain  or  plostic  tube  shoH  be 

empioyid  only  when  insulated  sa  or  sc 

ottochments  ore  required  for  support 

of  oeriol  service  wire  on  Inildings.  np— mw 

Entronce  hole  shoH  be  drilled  to  slope 
slightly  upword.  Except  wttere  o  porcelain  or 
plastic  tube  is  required.  aN  wiras  entering  the 
hole  shall  be  toped  for  o  tight  fit.  Wien 
the  oeriol  service  wire  opprooches  from  obovs 
the  entronce  hole,  o  drip  loop  shoN  be 
mode  OS  shown. 

ffS  Insert  short  piece  of  oeriol  serwce  wire  to 
^^  cushion  "C"  l«nob. 


© 


© 


® 


Aeriol  Service  Wire  - 
Aeriol  Service  Entrance 


NIO.  BET.  or  Fused 
Station  Protector 


S)  Scd  both  ends  of  hole  or  conduit  with 
duct  sed. 

^  For  converting  English  units  to  metric  units 
use  1  in.  a  2S.4  mm. 


SKETCH  C:   Buried  Service  -  Below 
Grade  Entronce 


ITE> 


•mr 


nt 


♦np 


MATERIALS 


Knob,  insulotor.  "C 


Wire,  oeriol  service 


Tube,  plostic 


aonnp.  one-hole  offset  type 


V 


ITCI> 


•mw 


sp 


MATERIALS 


Screw,  wood 


Wire  or  coble,  filled,  buried 


Duct  seol 


RURAL  TELECOMMUNICATIONS  CONSTRUCTION  PRACTICES 
SERVICE  ENTRANCES 


Scale:   NTS 


August  1997 
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NID  or  Fused  Station 
Protector  shall  be 
3  feet  min.  to  5  feet 
max.  above  grade.     See 
Note  4  on  Construction 
Drawing  Number  962. 


(J^  Oim«niians  apply  to  both  from*  end  fire  resistont  buildhgs. 

@  For  converting  English  units  to  metric  units  use 
1  ft  «  0.3048  m. 


ITEM 


MATERIAL 


mk 


Clamp,  drop  wire 


•md 


Brocket,  comer 


*mr 


Knob.  "C 


ITEM 


nt 


•pg 


♦mr 


MATERIAL 


Wire,  aerial  service 


Screwseyes.  porcdoin,  insuloted 


Knob,  insulator 


RURAL  TELECOMMUNICATIONS  CONSTRUCTION  PRACTICES 
AERIAL  SERVICE  MRE  RUN  ON  BUILOiNGS 


Scole:     NTS 
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mmsssmmmssm 


Note: 


For  joint  construction 
on  electric  power  poles. 


RURAL  TELECOMMUNICATIONS  CONSTRUCTION  PRACTICES 
CUMBING  SPACE 


Scale:     NTS 


August  1997 
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Conductor  Polority  Diogram  For  NIP  Incorporoting  Fuseless  Station  Protector 

f-{D     I MDF  Vertfcol 

—  Filled  Terminol  Block  of  a 

Reedy- Access  Enclosure  or  a  Pole 
Mount  Wire  TemninolQ 


Viewing 
Diregtipn, 


nil 


Multipoir  Coble0 


Ring  or-| 
Trocer 


NIO  contoining  Fusdess 
Station  Protector 


Fuseless  Station  Protector 


RJ11  Jock 


Aerial  Service  Wire 


Grggn  CTip) 
fifid_(BLng) 


station  Wire 


Conductor  Polority  Dtogronf^  For  Fused  Station  Protector 

—  Green 


Customer  provkled  RJ-11  Jock 

Red  (Ring) 
Green  (Tip) 


ilfiiSSL 


-Fused  Type 
Stotkxi  Protector 


—  Ring  or  Trocer 

Aerid  Service  Wire 


Stotion  Wire 


t± 


Tip 


0  Refer  to  opproprkite  cable  spedficotlons  for  tip  and  ring  conductor  idenUficotkm 

@  V»»en  foc«»g  the  coble  terminol  the  positive  (tip)  'a  on  the  left  and  the 
negative  (ring)  is  on  the  right  side  of  the  por. 

^  Connections  to  be  mode  in  occordonce  with  the  monufocturer's  instructfons. 


RURAL  TELECOMMUNICATIONS  CONSTRUCTION  PRACTICES 
CONDUCTOR  POLARITY  (TIP  AND  RING)  OlAGRAU 
(AERlA  PLANT) 


Scole:   NTS 
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MDF  Vertical 


Multipoir  CobleQ 


Blue  (Ring) 


White  (Tip) 


Housing.  Buried 
Splice  Enclosure 


E 


NIO  Incorporoting  Fuseless  Stotion  Protector 


TO  2  OR 


^ 


* RJ11  Jock 


\,1 


si^T 


I —  Green  (Tip) 

Station  Wire 


L 


Buried  Service  Wire 


Red  (Ring) 


Notes: 

© 
® 


Refer  to  appropriote  coble  specifications  for  tip  ond  ring  conductor  identification. 

Connections  to  be  mode  in  occordonce  with  the  monufocturer's  instructions. 

Connections  to  be  mode  in  occordonce  with  7  CFR  175S.200.  "RUS  standard 
for  splicing  copper  and  fiber  optic  cobles." 


RURAL  TELCCOMMUNICATIONS  CONSTRUCTION  PRACTICES 
BURICD  PLANT  CONDUCTOR  POLARITY  DIAGRAM 


Scole:  NTS 


August  1997 
815-1 
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£ 


12  in.  (305  mm) 


pn-j 


so  or  sc 


1   in.  (25.4  mm)  opprox. 


6  in.  (152  mm)  opprox 


ITEM 


wt 


•pn 


MATERIALS 


•np 


so  or  sc 


mk 


nt 


•mg 


•mm 


se 


sg 


Terminol.  wire,  filled,  unprotected,  pole-mounted  (specify  poir  size) 
^ Strop,  riser  guord 


Clomp,  coble  (1-one  hole,  offset) 


Wire  or  coble,  filled,  buried 


REQUIRED 


1 


Clomp,  drop  wire 


Wire,  oeriol  service 


Hook,  drive 


Ring,  drive 


Housing,  outside  plont 


Guord.  riser.  ri0*8' 


Screws,  log  (size  os  required) 


OS  req  d 


OS  req  d 


1 


OS  req'd 


OS  req'd 


OS  req'd 


1 


OS  req'd 


RURAL  laECOMMUNICATIONS  CONSTRUCTION  PRACTICES 
AERIAL  DROP  MRE  TO  BURIED  PLANT 


Scole:     NTS 
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I —  Tape  over  shield 

bonding  connector     (T)  Markers  shell  be  installed  on  oil 

1  buried  wires  and  cables  at  each 

housing  as  shown  in  7  CFR  1755.200. 


I 


Tape  

over  shield    f 

bonding  y 

connector 


tm 


0 


Wire  tie  — {fl> 


tm 


* 


Coble  tie 


Buried  Service  Wire  Morker 


Line  1 


I —  Transparent  tope 


' —  Printing  area 


Buried  Coble  Morker 


Line  1 
Line  2 

Line  3 
Line  4 


3461 

West  to 
Housing  18 

Red  #6942 
Manufacturer 

3 


Printing  area 


r 


(2)  The  marker  shell  be  wrapped 

around  the  coble  in  a  manner  such 
thot  the  printed  portion  of  the 
marker  is  completely  covered  and 
protected  by  at  least  one  layer  of 
transparent  tope.  On  cables  too 
large  for  this  to  be  accomplished 
with  0  single  marker,  o  second 
marker  shall  be  applied  so  that  the 
dear  tope  of  the  second  marker 
provides  protection  for  the  printed 
portion  of  the  first.  The  information 
shall  be  legibly  printed  and  shall  be 
readily  visible. 

(3^  The  markers  shall  contoin  the 

following  information  unless  indicated 
otherwise  by  the  Borrower  or 
Borrower's  Engineer. 

Buried  Service  Wire: 

Line  1   -  Subscribers  identification 

(Such  as:    name,  telephone 
number,  or  address) 

Buried  Coble  or  Wire: 

Line  1   -  Nearest  sequential  marking 
Line  2  -  Direction  of  cable  or  wire 
Line  3  —  Cable  red  number 
Line  4  -  Nome  of  coble 
manufacturer 

^^  Other  methods  of  directionol  marking 
may  be  used  when  specified  by  the 
Borrower  or  Borrowers  Engineer. 


Transparent  tope 


ITEM 


MATERIAL 


ITEM 


MATERIAL 


»tm 


Tope,  marker 


RURAL  TELECOMMUNICATIONS  CONSTRUCTION  PRACTICES 
BURIED  CABLE  AND  WIRE  DIRECTIONAL  MARKING 


Scale:     NTS 


August  1997 
958 


70522 


Federal  Register /Vol.  63,  No.  244,  Monday,  December  21,  1998 /Proposed  Rules 


NID.  BET.  or  Fused^ 
Station  Protector  (4) 


Note: 
© 

® 

® 
® 

® 


3*  to  5' 


Vhtn  mounting  NID,  BET.  or  ftisod  station  protector  and  damps  on  masonory  surfocc. 
us*  screw  expansion  anchors  or  equivolent  monuol  or  machine-driven  devices. 

Atloch  fined  buried  service  wire  or  coble  to  bulding  with  one^ole  offset  damps  spaced 
14  in.  moit  oport  \«here  grounding  conductor  pardlels  service  wire  or  coble,  both  wires 
may  be  run  under  the  same  attachment. 

Ploce  filled  buried  service  wire  or  coble  snug  against  building. 

Detols  of  NIO.  BET.  or  Fused  station  protector  terminotions  ore  shown  on  Rgures  10 
through  16.  ond  19. 

For  converting  English  units  to  metric  units  use  1  in.  «  25.4  mm  and  1  ft  «  0.03048  m. 


ITE^ 


MATERIALS 


NIO.  protected,  station,  outside 


so 


Wire,  filled,  buried 


»ph 


•np 


Anchor,  exponsion.  screw 


Clonnp.  one-hole  offset  type 


ITEF 


•rg 


•mw 


sc 


MATERIALS 


Wire,  station 


Screw,  stainless  sted,  wood 


Cable,  filled,  buried 


RURAL  TELECOMMUNICATIONS  CONSTRUCTION  PRACTICES 
BURIED  \MRE  SERVICE  INSTALLATION  ON  BUILDINGS 


Scale:    NTS 


August  1997 
962 
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Dated:  November  20, 1998. 
Jill  Long  Thompson, 
Unlfipr  Secretary  Rural  Development. 

(FR  poc.  98-32207  Filedl2-18-98;  8:45  am) 
BILIiilG  COOE  3410-1S-C 


Monday 
December  21,  1998 


Part  III 


Office  Of 
Management  and 

Budget         


Alternative  Approaches  to  Defining 
Metropolitan  and  Nonmetropolitan  Areas; 
Notice 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Alternative  Approaches  to  Defining 
Metropolitan  and  Nonmetropolitan 
Areas 

agency:  Executive  Office  of  the 
President,  Office  of  Management  and 
Budget  (OMB).  Office  of  Information 
and  Regulatory  Affairs  (OIRA). 
ACTION:  Notice  of  intent  to  review  the 
standards  currently  used  to  define 
metropolitan  areas  and  to  propose 
standards  for  defining  nonmetropolitan 
areas  following  the  2000  census. 


SUMMARY:  OMB  defines  metropoUtan 
areas  (MAs)  in  the  United  States  and 
Puerto  Rico  for  statistical  purposes, 
following  published  standards. 
Statistical  purposes  include  the 
collection,  tabulation,  and  publication 
of  data  by  Federal  agencies  for 
geographic  areas.  Decisions  related  to 
the  criteria  used  to  define  MAs  are  made 
by  OMB  in  consultation  with  members 
of  the  Metropolitan  Area  Standards 
Review  Committee  (MASRC),  a  group 
representing  various  statistical  agencies 
within  the  Federal  Government.  The  last 
revision  of  the  MA  standards  was  issued 
in  1990  (see  Appendix  A).  OMB 
currently  is  conducting  a  full  review  of 
the  MA  concept  and  standards. 

This  Notice  describes  potential 
revisions  to  the  MA  standards  based  on 
findings  from  the  ongoing  review.  The 
Notice  begins  with  a  brief  history  of  the 
standards  and  a  discussion  of  why  they 
may  need  to  be  revised.  It  then  lists  the 
findings  of  the  review  process  to  date, 
distinguishing  between  points  of  general 
agreement  and  questions  still  needing  to 
be  resolved.  The  Notice  presents  four 
approaches  to  defining  metropolitan 
and  nonmetropolitan  areas  that  answer 
in  varying  ways  the  imresolved 
questions. 

Issues  for  Comment:  OMB  is 
interested  in  receiving  comments  from 
the  public  on  (1)  the  suitability  of  the 
current  standards,  (2)  principles  that 
should  govern  any  proposed  revisions  to 
the  standards,  (3)  reactions  to  the  four 
approaches  outlined  in  this  Notice,  and 
(4)  proposals  for  other  ways  by  which  to 
define  metropolitan  and 
nonmetropolitan  areas.  In  particular, 
OMB  seeks  responses  to  the  foUowiiig 
key  questions  that  will  determine  how 
metropolitan  and  nonmetropolitan  areas 
will  be  defined  in  the  futiu^: 

•  What  geographic  unit  should  be 
used  as  the  "building  block"  for 
defining  areas  for  statistical  purposes? 

•  What  criteria  should  be  used  to 
aggregate  the  geographic  building  blocks 
into  statistical  areas? 


•  What  criteria  should  be  used  to 
define  a  set  of  statistical  areas  of 
different  types  that  together  classify  all 
the  territory  of  the  Nation? 
DATES:  Comments  must  be  received  on 
or  before  February  12, 1999. 
ADDRESSES:  Written  comments  should 
be  submitted  to  James  D.  Fitzsimmons, 
Population  Division,  Bureau  of  the 
Census,  Washington,  DC  20233-8800; 
fax  (301)  457-2644. 

Electronic  Data  Availability  and 
Comments:  This  Federal  Register  Notice 
is  available  electronically  from  the  OMB 
home  page  on  the  Worid  Wide  Web: 
«http://www.whitehouse.govAVH/ 
EOP/OMB/html/fedreg.html».  Federal 
Register  Notices  also  are  available 
electronically  from  the  U.S.  Government 
Printing  Office  web  site:  «http:// 

www.access.gpo.gov/su docs/aces/ 

acesl40.html».  Questions  about 
accessing  the  Federal  Register  online 
via  GPO  Access  may  be  directed  by 
telephone  to  (202)  512-1530  or  toll  bee 
to  (888)  293-6498;  by  fax  to  (202)  512- 
1262;  or  by  E-mail  to 
«gpoaccess@gpo.gov». 
FOR  FURTHER  INFORMATION  CONTACT: 
James  D.  Fitzsimmons,  Chair, 
Metropohtan  Area  Standards  Review 
Committee,  (301)  457-2419,  or  E-mail 
«pop.fi^uestion@ccmail.census.gov». 
SUPPLEMENTARY  INFORMATION: 


A.  Accounting  for  Residual  Areas 

B.  Development  of  Multiple  Sets  of 
Statistical  Areas 

C    Settlement  Types  Within  Metropolitan 
and  Nonmetropolitan  Areas 
Part  VI.    Sources  Cited 
Part  VII. .  Frequently  Used  Terms 
Appendices 

A.  Revised  Standards  for  Defining 
Metropolitan  Areas  in  the  1990s 

B.  OMB  Memorandum  M-94-22.  "Use  of 
Metropolitan  Area  Definitions" 

C.  Summary  of  the  Conference  on  New 
Approaches  to  Defining  Metropolitan 
and  Nonmetropolitan  Areas 


Outline  of  Notice 

Part  I.     Background 

A.  What  Is  a  Metropolitan  Area? 

B.  What  Is  the  Purpose  of  Defining 
Metropolitan  Areas? 

C.  How  Has  the  Metropolitan  Area 
Concept  Evolved? 

D.  Why  Should  the  Metropolitan  Area 
Standards  Be  Reviewed  for  Possible 
Revision? 

Part  II.    Issues  Posed  by  the  Review 

A.  Points  of  General  Agreement 

B.  Questions  Remaining  to  Be  Resolved 
Part  ni.     Form  and  Function  in  Metropolitan 

and  Nonmetropolitan  Area  Definitions 

A.  Functional  Integration 

B.  Metropolitan  Character 

C.  Central  Cores 

D.  Geographic  Building  Blocks  for 
Metropolitan  and  Nonmetropolitan 
Areas 

Part  IV.    Alternative  Approaches  to  Defining 
Metropolitan  and  Noimietropolitan 
Areas 

A.  A  Commuting-Based,  County-Level 
Approach  to  Defining  Metropolitan  and 
Nonmetropolitan  Areas 

B.  A  Commuting-Based,  Census  Tract- 
Level  Approach  to  Defining  Metropolitan 
and  Nonmetropolitan  Areas 

C.  A  Directional  Commuting,  Census 
Tract-Level  Approach  to  Defining 
Metropolitan  and  Nonmetropolitan 
Areas 

D.  A  Comparative  Density,  County-Level 
Approach  to  Defining  Statistical  Areas 

Part  V.    Additional  Issues  for  Consideration 


Part  I.  Background 

A.  What  Is  a  Metropolitan  Area? 

Currently,  an  MA  consists  of  a  core 
area  containing  a  large  population 
nucleus,  together  with  adjacent 
communities  having  a  high  degree  of 
social  and  economic  integration  with 
that  core.  MAs  generally  include  a  city 
or  a  Census  Bureau-defined  urbanized 
area  (UA)  with  50,000  or  more 
inhabitants.  The  county  or  counties  that 
contain  the  large  city  or  the  UA  are  the 
central  counties  of  the  MA.  Additional 
outlying  counties  are  included  in  the 
MA  if  the  counties  meet  specified 
requirements  of  commuting  to  or  from 
the  central  counties  and  other  selected 
requirements  of  metropolitan  character. 
The  term  "metropolitan  area"  is  a 
collective  term  that  refers  to 
metropolitan  statistical  areas  (MSAs), 
consolidated  metropolitan  statistical 
areas  (CMS As),  and  primary 
metropolitan  statistical  areas  (PMSAs). 
The  current  (1990)  standards  for 
defining  MAs  are  included  as  Appendix 
A  of  this  Notice. 

B.  What  Is  the  Purpose  of  Defining 
Metropolitan  Areas? 

MAs  are  a  Federal  statistical  standard 
designed  solely  for  the  preparation, 
presentation,  and  comparison  of  data. 
Before  the  MA  concept  was  introduced 
in  1949  vdth  Standard  Metropolitan 
Areas  (SMAs),  inconsistencies  between 
statistical  area  boundaries  and  units 
made  comparisons  of  data  from  Federal 
agencies  difficult.  Thus,  MAs  are 
defined  according  to  specific, 
quantitative  criteria  (standards)  to  help 
government  agencies,  researchers,  and 
others  achieve  uniform  use  and 
comparability  of  data  on  a  national 
scale. 

OMB  recognizes  that  some  Federal 
and  state  agencies  are  required  by 
statute  to  use  MAs  for  allocating 
program  funds,  setting  program 
standards,  and  implementing  other 
aspects  of  their  programs,  to  defining 
MAs,  however,  OMB  does  not  take  into 
account  or  attempt  to  anticipate  any  of 
these  nonstatistical  uses  that  may  be 
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m^de  of  MAs  or  their  associated  data. 
Agencies  that  elect  to  use  MAs  for  such 
nonstatistical  purposes  are  advised  that 
the  standards  are  designed  for  statistical 
purposes  only  and  that  any  changes  to 
thfe  standards  may  affect  the 
ijiplementation  of  programs.  This 
piqlicy  was  documented  in  0MB 
riifemorandum  M-94-22.  dated  May  5. 
1^94,  entitled  "Use  of  Metropolitan 
Atea  Definitions"  (see  Appendix  B). 

C.  How  Has  the  Metropolitan  Area 
Concept  Evolved? 


As  early  as  the  first  years  of  the 
1 1  rentieth  century,  the  Federal 
Gbvemment  recognized  the  need  to 
identify  large  cities  and  their 
surrounding  areas  as  single  geographic 
entities  and  to  provide  data  at  that  scale 
fSt  social  and  economic  analysis.  Before 
the  adoption  of  the  MA  concept  in  the 
late  1940s,  several  other  kinds  of  related 
geographic  areas  were  defined.  These 
Iteas  were  based  on  different  criteria 
iiid  used  by  Federal  agencies  for  data 
reporting  purposes.  Among  these  areas 

Eere  the  following: 
Industrial  Districts.  Perhaps  the  first 
ctensive  attempt  by  the  Federal 
[tovemment  to  define  areas  based  on  a 
r  letropolitan  concept  was  the 
i  lentification  of  industrial  districts  for 
t  le  1905  Census  of  Manufactures.  The 
C  tensus  Bureau  published 
manufacturing  and  population  data  for 
:  3  industrial  districts  composed  of 
1  ninor  civil  divisions  (MC3)s). 

Metropolitan  Districts.  When  adopted 
I  ly  the  Census  Bureau  in  1910,  each 
1  netropolitan  district  generally 
( ;omprised  a  central  city  of  at  least 
:  100,000  persons  and  all  adjacent  MCDs 
vith  population  densities  of  at  least  150 
lersons  per  square  mile.  Beginning  in 
1930,  metropolitan  districts  were 
lefined  for  all  cities  of  at  least  50,000 
)ersons,  with  the  additional 
equirement  that  each  metropolitan 
district  have  a  population  of  at  least 
100,000.  Metropolitan  districts  were 
defined  in  terms  of  population  density; 
measures  of  fiinctional  integration  (such 
as  commuting)  were  not  used. 

Industrial  Areas.  Industrial  areas  were 
introduced  by  the  Census  Bureau  in  the 
late-1920s  for  the  Census  of 
Manufactures  to  provide  a  coherent, 
integrated  unit  for  reporting  data  related 
to  industrial  activity.  Each  industrial 
area  comprised  a  county  containing  an 
important  manufacturing  city  and 
adjacent  coimties  with  significant 
concentrations  of  manufacturing 
industries.  Each  of  these  areas  usually 
employed  at  least  40,000  factory  wage 
earners.  In  1931,  there  were  33 
recognized  industrial  areas. 


Labor  Market  Areas.  Before  1950, 
labor  market  areas  (LMAs)  were  defined 
by  the  Bureau  of  Employment  Security 
and  consisted  of  counties  and  MCDs. 
Since  1950,  the  Bureau  of  Labor 
Statistics  (BLS)  has  been  responsible  for 
defining  LMAs.  Current  LMA 
definitions  use  MAs  as  starting  points 
and  consist  of  aggregations  of  counties 
(see  below). 

Lack  of  geographic  comparability 
limited  the  use  of  data  reported  for  these 
and  other  areas.  In  the  mid-1940s,  initial 
efforts  to  reconcile  metropolitan 
districts  and  industrial  areas  failed,  in 
part  because  of  tensions  between  two 
groups,  demographic  data  providers  and 
economic  data  providers.  The  former 
wanted  to  continue  using  sub-county 
geographic  building  blocks  to  achieve 
greater  precision  and  to  maintain 
historical  comparability  with 
metropoHtan  districts.  The  latter  had 
difficulty  identifying  precise  locations 
of  establishments  below  the  county 
level  and  also  had  concerns  about  the 
availability  and  confidentiality  of  sub- 
county  data. 

The  Interagency  Committee  on 
Standard  Metropolitan  Areas  decided  in 
March  1948  that  counties  would  form 
the  building  blocks  for  SMAs.  The 
Committee  cited  the  greater  availability 
of  data  for  counties  and  concluded  that 
use  of  a  unit  other  than  the  county 
would  restrict  the  amount  of 
information  available  for  SMAs  and, 
consequently,  would  reduce  the 
usefulness  of  the  concept. 

SMAs  were  first  used  for  reporting 
data  from  the  1947  Census  of 
Manufactures.  The  conceptual  basis  for 
the  SMA  was  a  community  of 
nonagricultural  workers  who  resided  in 
and  around  a  large  city  and  were 
socially  and  economically  linked  with 
the  central  city  as  measured  by 
commuting  flows  and  telephone  calls. 
Changes  to  the  standards  since  their 
adoption  for  the  1950  decennial  census 
are  detailed  in  Table  1.  Few  significant 
changes  were  made  through  the  1960s; 
those  that  were  made  affected  the 
designation  of  central  cities  forming  the 
cores  of  MAs.  The  standards  became 
more  complex  in  the  1970s  and  1980s, 
in  part  to  recognize  the  increasing 
variation  in  patterns  of  urban 
settlement.  Requirements  for  central 
cities  were  adjusted  for  the  1980s,  with 
the  result  that  more  cities  were 
designated  as  central.  Additional 
changes  at  that  time  meant  MAs 
included  fewer  outlying  counties,  which 
needed  to  satisfy  commuting 
requirements  as  well  as  a  number  of 
other  criteria,  including:  population 
growth  rate,  percent  urban  population, 
percent  of  population  living  inside  a 


UA,  and  overall  population  density.  The 
1990  (current)  standards  differ  only 
modestly  from  those  of  the  previous 
decade. 

Since  their  adoption  in  the  late  19408, 
the  MA  standards  have  acknowledged 
that  within  states  in  New  England,  cities 
and  towns  are  administratively  more 
important  than  counties,  and  that  a 
wide  variety  of  data  are  compiled  for 
these  areas.  For  these  reasons,  cities  and 
towns  have  been  used  as  the  building 
blocks  of  MAs  in  New  England.  The 
nonagricultural  worker  requirement  that 
was  present  in  the  earlier  standards  was 
not  applied  in  New  England.  Also, 
population  density  requirements 
differed  between  New  England  and 
elsewhere.  • 

The  standards  for  New  England  MAs 
remain  different  fi-om  the  standards  for 
the  rest  of  the  country.  New  England 
County  Metropolitan  Areas'county- 
based  alternatives  to  the  city-and  town- 
based  MAs  of  that  region— were 
introduced  in  1975  to  facilitate 
comparisons  between  areas  in  New 
England  and  elsewhere. 

In  addition  to  MAs,  other  statistical 
area  classifications  currently  are  in  use. 
These  include: 

Labor  Market  Areas.  BLS  currently    • 
defines  LMAs,  which  are  used  for  a 
variety  of  purposes,  including  reporting 
local  area  unemployment  statistics. 
LMAs  follow  county  boundaries  except 
in  New  England,  where  towns  and  cities 
are  the  geographic  building  blocks.  BLS 
define  major  LMAs  based  on  MSAs  and 
PMSAs  as  defined  by  OMB.  Outside  of 
MAs,  BLS  defines  small  LMAs  by 
aggregating  counties  (or  towns)  on  the 
basis  of  commuting.  LMAs  are  non- 
overlapping  and  geographically 
exhaustive. 

Economic  Areas.  The  Bureau  of 
Economic  Analysis  (SEA)  defines 
economic  areas  (EAs)  for  reporting 
geographically  detailed  economic  data 
and  for  regional  economic  analysis.  In 
delineating  EAs,  BEA  identifies 
economic  nodes.  These  nodes  consist  of 
310  MSAs  and  PMSAs  (NECMAs  in 
New  England)  plus  38  nonmetropolitan 
counties.  Each  county  not  included  in 
these  nodes  is  analyzed  to  determine  the 
node  with  which  it  is  most  closely 
associated.  Measures  such  as 
commuting  patterns  and  regional 
newspaper  circulation  are  used  to 
aggregate  counties  into  "component 
economic  areas."  which  are  then 
aggregated  to  form  the  final  EAs.  EAs 
are  county-based,  nonoverlapping.  and 
geographically  exhaustive. 

In  sum.  the  MA  concept  is  part  of  an 
historical  lineage  of  statistical 
geographic  areas  and  is  one  of  several 
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current  areas  used  by  Federal  agencies 
for  reporting  data. 

D.  Why  Should  the  Metropolitan  Area 
Standards  Be  Reviewed  for  Possible 
Revision? 

The  MA  standards,  like  other 
statistical  standards,  require  review  to 
ensure  their  continued  usefulness. 
Previous  reviewrs  and  revisions  of  the 
MA  standards  were  completed  in  1958, 
1971. 1975. 1980,  and  1990. 

Comments  received  in  recent  years 
indicate  there  are  four  widely  held 
opinions  regarding  the  current  MA 
standards  that  argue  for  their  revision: 


•  Many  users  believe  the  ciurent 
standards  are  overly  complex  and 
burdened  with  ad  hoc  criteria. 
Simplifying  the  standards  would 
improve  the  chances  that  the  system 
and  its  associated  data  would  be 
understood. 

•  The  MA  concept  has  not  changed 
significantly  since  1950.  yet  population 
distribution  and  activity  patterns  in  the 
United  States  have  changed  as  a  result 
of  changes  in  transportation  and  other 
technologies,  home/workplace 
relationships,  and  patterns  of  retail  and 
other  commercial  location.  Revised  MA 
standards  may  better  represent 


increasingly  decentralized  settlement 
and  activity  patterns. 

•  Computer-related  advances  in  data 
collection,  storage,  and  analysis, 
especially  in  technologies  related  to 
data  geocoding  (data  linked  to  its 
geographic  location  of  occurrence), 
make  it  feasible  to  consider  a  sub- 
county  unit  as  the  basic  geographic 
building  block  for  constructing 
statistical  areas  to  represent  settlement. 

•  MAs  do  not  exhaustively  classify 
the  territory  of  the  United  States.  As  a 
result,  social  and  economic  linkages 
within  the  residual,  nonmetropolitan 
territory  are  not  taken  into  account 
appropriately  in  statisUcal  data  series. 
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Part  n.  Issues  Posed  by  the  Review 

The  MA  standards  are  reviewed  for 
possible  revisions  before  each  decennial 
census.  The  current  review  began  early 
in  this  decade  and  already  has  included 
commissioned  research,  publications, 
presentations,  discussions,  and  a 
conference  (see  Appendix  C  for  notes 
from  the  1995  "Conference  on  New 
Approaches  to  Defining  Metropolitan 
and  Nonmetropolitan  Areas").  This 
review  process  has  elicited  the  views  of 
Federal  Government  data  providers, 
data  users  in  the  private  and  academic 
sectors,  and  other  analysts  who  use  MA 
data  and  definitions.  Results  to  date 
include  both  points  of  general 
agreement  and  questions  remaining  to 
be  resolved. 


A.  Points  of  General  Agreement 

There  seems  to  be  general  agreement 
on  the  following: 

•  The  Federal  Government  should 
continue  to  define  standard  statistical 
areas  at  the  metropolitan  level. 

•  Familiar  components  of  settlement, 
such  as  those  represented  by  today's 
MA  definitions,  should  be  in  evidence 
in  a  new  system. 

•  Revised  standards  should  broaden 
territorial  coverage  by  including  and 
officially  recognizing  nonmetropolitan 
components  of  the  settlement  system. 

•  These  statistical  areas  should  be 
defined  according  to  simplified 
standards  that  are  applied  consistently 
in  all  parts  of  the  country  using  the 
same  geographic  building  blocks. 

•  If  the  revised  standards  define 
metropolitan  and  nonmetropolitan  areas 
using  sub-county  building  blocks,  an 
associated,  alternative  set  of  county- 
based  areas  also  is  desired. 

B.  Questions  Remaining  to  Be  Resolved 

1.  What  criteria  should  be  used  to  define 
areas  that  exhaust  the  territory  of  the 
Nation? 

One  criticism  of  the  current  MA 
standards  is  that  they  do  not  account  for 
all  of  the  territory  of  the  United  States. 
Although  tremendous  variation  in 
settlement  patterns  exists  throughout 
the  country,  the  current  system  defines 
mdividual  MAs  and  leaves  all  territory 
outside  MAs  simply  as 
"nonmetropolitan."  It  has  been 
suggested  that  all  parts  of  the  U.S. 
territory,  from  the  most  to  the  least 
populated,  should  be  assigned  to  a 
statistical  area  at  the  metropolitan  or 
nonmetropolitan  level.  One  approach  to 
account  for  more  of  the  country's 
territory  would  define  statistical  areas 
around  cores  of  some  minimum  size 
that  contain  less  than  the  50.000 
population  minimum  required  by 


current  MAs.  Reducing  the  required 
core  population  threshold  for  statistical 
areas,  however,  probably  still  would 
leave  some  residual  territory,  the 
amount  dependent  on  the  core  size 
requirement. 

Another  approach  would  be  to 
classify  areas  based  on  a  measure  of 
settlement  form  such  as  population 
density.  This  approach  would  account 
for  all  of  the  territory  of  the  country, 
although  some  of  the  resulting  statistical 
areas  probably  would  be  small  in 
geographic  extent,  population  size,  or 
both. 

A  related  issue  is  the  classification  of 
types  of  locales,  such  as  inner  city, 
suburban,  exurban,  and  rural,  and 
whether  such  types  should  be  identified 
within  metropolitan  and 
nonmetropolitan  areas.  The  definitions 
of  MAs  in  the  past  have  not  included 
such  categories. 

2.  What  geographic  unit  should  be 
used  as  the  building  block  for  defining 
statistical  areas? 

MAs  currently  consist  of  entire 
counties,  except  in  New  England  where 
tovkrns  and  cities  form  the  building 
blocks.  Problems  with  using  counties  in 
this  capacity  have  been  apparent  since 
the  earliest  discussions  of  MAs,  as 
revealed  in  this  1946  comment  on  the 
relative  merits  of  the  MCD-based 
metropolitan  district  program: 

ITJhe  metropolitan  district, 
based  on  small  subdivisions  of  a  county, 
comes  much  closer  to  representing  the 
central  concept  of  a  metropolis  and  its 
satellite  territory  than  does  the 
metropolitan  county  or  group  of 
counties.  The  metropolitan  county  arose 
as  a  mere  approximation  to  the 
metropolitan  district,  made  necessary  by 
the  fact  that  intercensus  population  data 
were  compiled  on  a  county  rather  than 
on  a  minor  civil  division  basis.  The  use 
of  smaller  territorial  units  than 
metropolitan  counties  *  *  *  leads  to  a 
much  more  precise  analysis  of  labor  and 
housing  markets  (Bureau  of  the  Census 
1946). 

These  observations  are  still  pertinent 
today.  Wide  regional  variation  in  county 
size  presents  a  problem  when 
comparing  data  for  different  MAs. 
Further,  the  large  size  of  some  counties 
can  mask  smaller,  densely  populated 
clusters  of  settlement,  so  that  patterns  of 
social  and  economic  linkages  within 
counties  are  difficult  to  recognize.  The 
use  of  smaller  geographic  building 
blocks,  such  as  county  subdivisions  or 
census  tracts,  might  help  alleviate  these 
problems. 

Although  there  were  critical 
comments,  a  key  advantage  to  using 
counties  as  the  geographic  building 
block  also  was  apparent  in  the  1940s:  a 


wide  range  of  data  is  available  for 
counties,  with  the  result  that  areas 
composed  of  counties  also  have 
considerable  data  available  for  them. 
(The  range  of  Federal  Government  data 
available  at  the  county  level  that  also  is, 
or  could  be,  available  for  smaller  areas 
is  under  review.)  Counties  also  are 
familiar  to  data  users,  and  their 
relatively  small  number  may  be  seen  as 
an  advantage.  These  issues  are  taken  up 
in  more  detail  in  Part  UI.D. 

3.  What  criteria  should  be  used  to 
aggregate  the  geographic  units  into 
statistical  areas? 

The  current  MA  system  is  based  on 
the  observation  that  large  urban  centers 
have  both  form  and  function.  The  form, 
or  structural  component— what  we  see 
on  the  landscape — is  measured  using 
such  variables  as  population  size  and 
density.  Settlement  form  largely 
determines  the  identification  of  central 
cities  and  central  counties.  The 
functional  component— interactions  of 
people  and  activities  among  places  as 

measured  by  daily  commuting  flows is 

key  to  the  identification  of  qualified 
outlying  counties.  Substantial 
agreement  exists  that  population  density 
(or  possibly  housing  unit  density)  and 
daily  commuting  continue  to  be  the  best 
means  for  defining  areas  consistently 
nationwide.  At  the  same  time,  however, 
many  observers  concur  that  both  the 
structural  and  functional  components  of 
cities  and  their  surroundings  have 
changed  significantly  since  MAs  were 
first  defined.  These  components  also 
have  grown  increasingly  complex  and 
difficult  to  measure.  Part  IV  presents  a 
classification  based  solely  on  measures 
of  form  (see  Part  IV.D),  as  well  as  other 
classificaUons  (see  Parts  IV.A,  B,  and  C) 
based  on  a  combination  of  measures  of 
form  (to  identify  central  cores)  and 
measures  of  function  (to  identify 
outlying  areas  integrated  with  the  core). 

4.  Should  the  definition  process  follow 
strictly  statistical  rules,  or  should  it  take 
into  account  local  opinion? 

The  current  standards  take  local 
opinion  into  account  in  specified 
circumstances.  Application  of  strictly 
statistical  rules  for  definition  purposes 
would  have  the  advantage  of 
minimizing  ambiguity  and  making 
definition  of  areas  less  time-consuming. 
Consideration  of  local  opinion, 
however,  can  provide  room  for 
accommodating  some  issues  of  local 
significance  without  impairing  the 
integrity  of  the  system. 
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What  should  be  the 
4  tdating? 

In  the  past,  many  observers  have 
alilgued  for  minimizing  changes  in  area 
definitions  during  the  course  of  a 
decade  to  ensure  that  data  bases  can  be 
laintained  consistently  and 
[onomically.  The  counter-argument  is 
[at  definitions  should  be  updated  to 
iflect  changed  conditions  as  rapidly  as 
le  data  permit.  The  frequency  of 
j)dating  depends  in  part  on  decisions 
lonceming  basic  geographic  units, 
■iteria  for  aggregation,  and,  ultimately, 
ita  availability.  Recent  practice  has 
en  to  review  areas  annually  on  the 
.^sis  of  Census  Bureau  population 
3Btimates  and  special  censuses. 

!  art  ni.  Form  and  Function  in 

H  f etropolitan  and  Nonmetropolitan 

/  \re»  Definitions 

Metropolitan  and  nonmetropolitan 
i  reas  have  characteristics  that  are 
s  tructural,  relating  to  population 
s  ettlement  form  (population  density,  for 
i  nstance,  is  a  structural  measure),  and 
unctional,  reflecting  geographic 
(attems  of  social  and  economic  linkages 
hat  contribute  to  the  development  of  an 
I  intire  area  (examples  include  daily 
I  x)mmuting  patterns  and  shopping 
rips).  If  a  metropo,litan  and 
lonmetropolitan  classification  is  pxuely 
structural,  such  as  would  be  the  case 
with  areas  based  solely  on  population 
density  (and  as  was  the  case  with 
metropolitan  districts  before  1950),  then 
only  the  degree  of  settlement  is 
considered.  Settlement  form  sometimes 
corresponds  to  patterns  of  activity  and 
can  serve  as  a  surrogate  for  functional 
elements.  If  a  system  is  purely 
functional  and  defined  solely  by 
measuring  activity,  then  there  is  no 
clear  depiction  of  the  urban  center  from 
which  influences  arise  and  around 
which  activity  takes  place.  Current  MAs 
make  use  of  both  structural  and 
functional  measiues. 

This  portion  of  the  Notice  addresses 
the  topics  of  functional  integration, 
metropolitan  character  (structural 
characteristics),  central  cores,  and 
geographic  units  used  to  define 
metropolitan  and  nonmetropolitan 
areas.  Throughout  this  discussion,  the 
phrase  "metropolitan  and 
nonmetropolitan  areas"  means  those 
areas  defined  around  urban  centers  of 
varying  size  and  complexity. 
"Metropolitan"  refers  to  those  areas 
defined  around  larger  cores  (current 
MAs  have  cores  with  at  least  50.000 
population);  "nonmetropolitan"  refers 
to  areas  defined  around  smaller  cores. 
These  terminology  conventions  are  for 


the  immediate  purposes  of  this 
discussion. 


A.  Functional  Integration 
1.  Introduction 

MAs  have  represented  areas  of  urban 
influence  extending  beyond  city  limits. 
The  concept  of  the  MA — a  core  area 
containing  a  large  population  nucleus, 
together  with  adjacent  areas  that  have 
substantial  measurable  interactions  with 
that  core — relies  heavily  on  the  notion 
of  functional  integration  in  determining 
geographic  extent.  This  section 
discusses  metropolitan  and 
nonmetropolitan  area  functional 
integration,  identifying  commuting  as 
the  most  appropriate  indicator  of 
functional  integration. 

2.  Increasing  Complexity  of  Commuting 
Patterns 

The  functional  measure  used  in  the 
MA  standards  has  been  the  daily 
journey  to  work.  Commuting  identifies 
the  extent  of  each  MA  in  an  equitable 
and  uncomplicated  way.  By  establishing 
place-to-place  links  between  workers' 
homes  and  places  of  employment, 
commuting  has  provided  a  measure  of 
the  economic  interactions  within  an 
area.  MAs  are  imits  with  distinctive 
identities  based,  in  part,  on  where 
people  live  and  where  they  go  to  work. 

Recently,  however,  some  scholars 
have  suggested  that  as  the  United  States 
becomes  more  interdependent,  both 
internally  and  with  the  rest  of  the 
world,  the  concept  of  metropolitan 
functional  integration  needs  to  be 
examined  more  closely  (Berry  1995).  In 
addition,  the  increasing  popularity  of 
working  at  home  raises  questions  about 
the  relevance  of  commuting  in  defining 
metropolitan  and  nonmetropolitan 

areas. 

Researchers  (Fisher  and  Mitchelson 
1981,  Lewis  1983,  Gordon  and 
Richardson  1996.  Dear  and  Flusty  1998) 
have  commented  on  the  growing 
complexity  of  metropolitan  form  and 
commuting  patterns.  Harvey  (1989)  and 
Fishman  (1990)  have  noted  changes  in 
urban  form  that  reflect  larger  economic 
forces.  These  changes  call  into  question 
the  dominance  of  a  large  population 
center  over  adjacent  communities  that 
have  high  levels  of  social  and  economic 
interactions  with  the  center.  Others,  like 
Pressman  (1985)  and  Castells  (1989). 
have  identified  a  new.  broader 
functional  integration,  citing  a  variety  of 
technological  innovations,  including:  (1) 
the  expansion  of  cellular  phone  and 
Internet  use;  (2)  the  global  supremacy  of 
American  entertainment,  news,  and 
advertising;  (3)  the  market  swings 
driven  by  political  events  in  distant 


countries;  (4)  the  migration  of  factory 
out-sourcing  and  back-office  operations 
to  low-wage  countries;  and  (5)  the  speed 
and  flexibility  of  global  finance  and 
abihty  to  move  large  sums  of  money 
aroimd  the  world  instantaneously.  All 
of  these  developments  suggest  a  change 
whereby  individual  places  and  areas 
become  less  important  than  the  network 
structure  itself,  and  small  places  become 
single  nodes  in  a  complex  system  of 
social  and  economic  linkages  created 
and  organized  under  constantly  shifting 
economic  and  political  circimistances. 
These  innovations  point  to  the  growing 
interdependence  of  places  in  general 
and  some  blurring  of  individual  place 
identities. 

It  is  equally  clear,  however,  that  the 
Nation  remains  the  sum  of  many 
economic  and  social  parts.  Local  and 
regional  economies  and  labor  markets 
continue  to  show  different  specialities 
and  levels  of  performance.  Local  and 
regional  character  still  exists,  built  in 
part  upon  identification  of  place  of 
residence  or  work  and  awareness  of  the 
locality's  history  and  geography. 

The  challenge  in  denning 
metropolitan  and  nonmetropolitan  areas 
is  to  select  appropriate  functions  or 
activities  that  capture  economic  and 
social  integration  within  areas  and  the 
differences  between  areas.  Before 
reconsidering  commuting  as  a  measure 
of  functional  integration,  the  following 
section  discusses  alternative  measures 
of  spatial  interaction. 


3.  Alternative  Measures 

•  The  Internet  provides  the  newest 
major  medium  for  information  flows 
across  the  United  States.  The  aspatial 
nature  of  the  Internet,  however,  poses 
difficulties  for  measuring  functional 
integration,  which  assumes  the  ability  to 
identify  the  origins  and  destinations  of 
flows.  The  origin  of  each  Internet 
session— the  location  of  the  user— 
generally  is  identifiable,  but  the 
destination  is  unclear:  is  it  the  location 
of  the  service  provider,  the  location  of 
the  server  on  which  a  web  page  resides, 
or  the  physical  location  of  the  owner  of 
the  web  page?  Although  Internet  use 
generally  involves  a  telephone  call  to  a 
specific  provider  location,  this  is  only  to 
gain  access  to  the  wider  web;  the 
distance  between  the  user  and  the 
location  of  the  owner  of  the  accessed 
web  page  is  unimportant.  Because  the 
link  between  a  user  and  a  web  page 
recedes  into  the  background,  such 
linkages  defy  identification  as  measures 
of  functional  integration  between 
communities. 

•  Telephone  traffic  patterns  were 
used  in  early  MA  defiaitions  until 
commuting  data  became  more  widely 


70534 


available  and  standardized.  Issues 
concerning  telephone  service  coverage 
largely  have  disappeared  in  recent 
decades. 

•  Cellular  telephone  systems  provide 
a  measure  of  the  functional  extent  of 
metropolitan  and  some  nonmetropolitan 
areas  and  highlight  the  role  played  by 
highway  corridors.  Coverage  is  uneven, 
however,  due  to  competition  between 
companies  and  the  spatial  segregation  of 
different  companies'  customers. 
Standardizing  the  rapidly  changing 
information  about  users  and  coverage 
areas  is  difficult. 

•  Media  markets,  or  penetration 
patterns,  offer  an  image  of  regions  to 
marketers  and  advertisers,  but  many  of 
the  data  are  proprietary  and  exhibit 
uneven  coverage.  The  advent  of  the 
Internet,  national  editions  of 
newspapers,  and  cable  and  satellite 
television  blurs  the  traditionally  local 
flavor  of  media  markets. 

•  Consumer  spending  could,  in 
principle,  provide  a  view  of  the 
functional  extent  of  regional  and 
metropolitan  areas.  Consiuner 
expenditure  surveys,  however,  do  not 
provide  much  data  for  individual 
metropolitan  and  nonmetropolitan  areas 
because  of  limited  sample  sizes. 

In  general,  these  alternative  measures 
of  functional  integration  are  not  as 
useful  as  commuting  patterns  because 
they:  (1)  sometimes  depend  on  data  that 
are  not  collected  by  Federal  agencies 
and  that  may  be  subject  to  errors  of 
unknown  kind  and  magnitude;  (2) 
sometimes  are  not  generally  accessible 
by  the  public  (i.e..  the  measures  are 
proprietary,  sometimes  copyrighted  or 
for  sale);  (3)  are  without  observations 
that  are  evenly  distributed  across  the 
U.S.  territory;  and  (4)  are  not 
measurable  in  terms  of  specific, 
common  geographic  units 
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4.  Continued  Usefulness  of  Commuting 
Patterns  as  a  Measure 

Notwithstanding  criticism  of 
continued  reliance  on  information  about 
the  daily  journey  to  work,  it  remains  the 
most  reliable  and  broadly  available 
measure  of  functional  integration  for 
two  principle  reasons: 

•  Commuting  to  work  is  still  a 
significant  activity  for  the  vast  majority 
of  workers.  Recent  years  have  seen  a  rise 
in  alternative  work-residence 
arrangements.  Shortened  or  irregular 
work  weeks,  flextime.  ftill-and  part-time 
work  at  home,  and  telecommuting  some 
or  all  of  the  time  are  gaining  in 
importance.  The  Census  Bureau 
reported  a  55  percent  increase  in  those 
working  at  home  between  1980  and 
1990.  from  2.2  million  to  3.4  million 
workers.  SUll.  those  working  at  home 


represented  only  three  percent  of  all 
workers  in  1990.  Ninety-seven  percent 
of  workers  still  commute  to  work  and 
have  separate  location  spheres  for  place- 
of-work  and  place-of-residence.  This 
long-term  pattern  reflects  the  nature  of 
many  jobs,  for  instance,  where  service 
provision  is  location-specific  or  product 
manufacture  occurs  in  a  fixed  location. 
•  The  spatial  patterns  of  commuting 
are  more  complex  today  than  in 
previous  decades,  but  no  less  important. 
The  spatial  structure  of  the  urban 
environment  is  less  consistently 
monocentric  than  was  the  case  in  the 
early  part  of  the  twentieth  century. 
Given  the  diffusion  of  persons  and  jobs 
away  fi-om  the  core,  commuting  patterns 
are  less  likely  to  resemble  a  hub-and- 
spoke  model  than  a  polycentric 
structure  of  multiple  employment  nodes 
serving  a  region's  needs.  The  increased 
complexity  of  these  patterns,  however, 
has  not  meant  a  decrease  in  their 
importance. 

Over  time,  commuting  patterns  in 
many  areas  have  become  more 
complicated  to  delineate.  Jobs  have 
followed  people  out  of  the  central  city 
(and  the  central  county),  but  the 
traditional  urban  core,  with  an 
employment-intensive  central  business 
district,  still  exists  amidst  high  job 
grov^rth  in  suburban  areas.  Commuting 
often  is  multidirectional,  with  no  single 
dominant  flow.  The  net  commuting  flow 
between  any  two  areas  may  be  quite 
low,  while  the  gross  flows  may  be 
substantial. 

Work  is  still  a  dominant  organizing 
activity  in  most  people's  lives.  While 
urban  settlement  form  has  changed,  the 
basic  movement  of  workers  traveling  to 
a  different  location  from  where  they  live 
continues.  The  geographic  extent  of 
metropolitan  and  nonmetropolitan  areas 
"depends  upon  the  commuting  range, 
itself  historically  determined  by  social 
and  technological  conditions"  (Harvey 
1989).  The  joumey-to-work  activity  is 
nearly  universal,  even  as  the  geographic 
nature  of  commuting  has  changed  in 
recent  decades.  The  challenge  is  to 
model  and  measure  the  current  nature 
of  commuting  patterns  to  delineate 
metropolitan  and  nonmetropolitan 


primarily  to  the  attributes  of  the  county 
as  a  place  of  work  or  as  a  home  for  a 
concentration  of  non-agricultural 
workers."  In  practice,  this  has  meant  an 
emphasis  primarily  on  population 
density  as  one  aspect  of  what  makes  an 
outlying  county  "metropolitan."  This 
section  addresses  the  suitability  of 
including  measures  of  metropolitan 
character — focusing  on  population 
density— in  standards  for  defining  areas 
in  the  next  decade. 


areas. 

B.  Metropolitan  Character 

1.  Introduction 

Since  SMAs  were  first  defined  in 
1949,  counties  have  needed  to  exhibit, 
in  addiUon  to  integraUon  (as  measured 
by  commuting),  other  attributes  referred 
to  collectively  as  "metropolitan 
character"  to  qualify  as  outlying.  As  the 
March  1958  MA  standards  noted.  "The 
criteria  of  metropolitan  character  relate 


2.  Density  and  Other  Measures  of 
Metropolitan  Character 

The  initial  inclusion  of  population 
density  in  the  MA  criteria  reflected 
some  common,  contemporary 
assumptions  about  U.S.  settlement 
patterns  in  1949: 

•  An  easily  understood  built 
environment:  cities  were  densely  settled 
centers  of  population  and  economic 
activity  set  against  a  backdrop  of 
sparsely  settled  territory. 

•  Population  density  as  a  proxy  for 
distance  from  the  central  business 
district:  population  density  declined  as 
distance  from  an  urban  center  increased 

•  Relationship  ofdistance  from  the 
urban  center  and  population  density 
with  social,  economic,  and  cultural 
attributes  of  the  population:  urban  and 
rural  communities,  for  example,  were 
understood  to  be  different  in 
characteristics  ranging  from  industry 
and  occupation  to  educational 
attainment  and  family  size. 

•  Most  important,  metropolitan  form 
and  function  were  invariably  linked; 
that  is.  metropolitan  territory  that  was 
linked  socially  and  economically 
necessarily  had  visible  landscape 
characteristics  and  was  typified  by  high 
relative  population  density. 

Five  cfecades  of  urban,  suburban,  and 
exurban  grovrth  may  have  subsequently 
altered  the  meaning  of  "metropolitan 
character."  Since  1949,  additional 
measures  of  metropolitan  character- 
rapid  population  growth,  percentage  of 
urban  population,  and  presence  of  UA 
population— have  been  added  to  the 
standards  to  measure  other  important 
attributes.  Up-to-date  MA  standards 
should  continue  to  reflect  the  evolving 
nature  of  settlement  patterns  and 
demographic  characteristics  in  the 
United  States.  Change  in  this  aspect  of 
the  standards  is  not  new:  for  example 
the  1980  MA  standards  eliminated  a  ' 
metropolitan  character  criterion 
pertaining  to  non-agricultural  workers; 
the  steep  drop  in  agricultural 
employment  nationwide  had  made  such 
a  criterion  irrelevant. 

Enormous  variation  in  population 
density  sUll  exists  in  the  United  States, 
from  the  densely  populated  secUons  of 
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!  ( ime  older  cities  to  the  sparsely  settled 
j  1  eas  of  the  interior  West.  An  increasing 
! ;  lare  of  the  Nation's  population, 
h  jwever.  resides  in  a  buiU  environment 
tftat  is  of  neither  extremely  high  nor 
:tremely  low  density.  The  percentage 
the  population  living  in  rural  areas 
IS  declined  from  approximately  29  to 
i  since  1950.  and  the  percentage  of  the 
opulation  living  in  central  cities  of 
letropolitan  areas  has  declined  from  33 
J  31  despite  increases  in  the  number  of 
Oentral  cities.  In  contrast,  the  percentage 
af  the  Nation's  population  living  within 
MAs  but  outside  central  cities  has 
c  oubled,  from  23  to  46.  The  Nation's 
I  opulation  steadily  has  been  moving 
i  way  from  landscapes  of  population 
(  ensity  extremes,  both  high  and  low. 

Population  growth  in 
]  lonmetropolitan  America  is  occurring 
!  iredominantly  in  the  smaller  cities  and 
i  owns,  particularly  in  areas  adjacent  to 
( »r  near  MAs.  One  consequence  of  this 
;rowth  of  intermediate  density  areas  is 
,  blurring  of  many  of  the  sharp 
I  iifferences  in  population  density  that 
)nce  existed  between  urban  knd  rural 
ireas  or  between  metropolitan  and 
lonmetropolitan  areas. 

Improvements  in  communications 
echnology  and  transportation 
nfrastructure  also  have  blunted  the 
Iifferences  between  high-density  and 
,ow-density  areas.  In  the  past. 
:elephones,  well-paved  roads,  and 
railroads  connected  rural  areas  with 
their  urban  markets,  but  the  friction  of 
distance  was  much  higher  than  today; 
ideas  and  cultural  attitudes  traveled 
according  to  weekly,  monthly,  and 
seasonal  rhythms. 

In  1949,  settlement  form  still  was 
intertwined  closely  with  function.  Areas 
having  high  population  densities  also 
were  those  that  were  linked  closely  with 
urban  centers.  The  1949  SMA  standards 
were  written  before  the  construction  of 
interstate  highways  and  could  not  have 
anticipated  the  changes  in  commuting 
and  settlement  patterns  brought  about 
by  high-speed  highways.  These 
highways  improved  access  to  rural,  low 
density  areas  that  previously  were 
beyond  the  scope  of  most  urban 
influences  and  daily  commuting.  With 
less  expensive  long  distance  telephone 
service,  interstate  highways  providing 
quick  and  easy  access  to  cities  and 
towns,  satellite  uplinks  and  commercial 
television  broadcasting  nationally,  and 
the  Internet,  population  density  is  a  lessr 
significant  variable.  Population  density 
no  longer  correlates  with  differences  in 
industry,  occupation,  family  structure, 
and  other  variables  to  the  extent  that  it 
did  30  to  50  years  ago.  It  is  more 
difficult  to  argue  that  sparsely  settled 
areas  must  meet  different  criteria  of 


integration  with  central  cores  than  areas 
with  higher  population  densities. 
Consequently,  population  density  has 
become  less  relevant  as  a  direct  measure 
of  ways  in  which  commimities  are 
linked  socially  and  economically. 

C.  Central  Cores 


1.  Introduction 

Cores  of  metropolitan  regions 
continue  to  be  vital  centers  of  activity 
even  as  the  decentralization  of  many 
economic  and  social  functions 
continues.  Central  business  districts 
contain  significant  clusters  of 
government  facilities;  corporate 
headquarters;  finance,  insurance,  and 
real  estate  firms;  entertainment 
complexes;  and  services  that  cater  to 
these  facilities.  Many  establishments 
located  in  suburban  areas  provide 
services  to  central  city  clients  and 
depend  heavily  upon  them.  While  the 
core  has  changed  over  time,  it  remains 
a  key  component  of  metropolitan 
regions. 

The  MA  standards  always  have 
explicitly  incorporated  central  cores  as 
one  of  the  major  components  in  the 
definition  of  individual  areas  (see  Table 
1).  Two  kinds  of  changes  in  central  core 
requirements  are  under  consideration — 
changing  minimum  population 
requirements  and  changing  criteria  for 
the  definition  of  cores. 

2.  Changing  Minimum  Population 
Requirements 

One  option  under  review  would  raise 
the  minimum  population  level  for  the 
definition  of  MA  cores  from  50,000  to 
100,000.  Doubling  the  current  threshold 
would  take  into  account  the  significant 
increase  (over  100  percent)  in  the 
Nation's  population  since  1930  (the  first 
year  in  which  the  50,000  person 
minimum  was  used  in  identifying  cores 
of  metropolitan  districts)  and  the 
consequent  relative  decrease  in  the 
significance  of  a  core  of  50.000 
population.  The  new  threshold  would 
facilitate  greater  comparability  with 
another  major  statistical  data  set,  the 
public  use  microdata  samples  (PUMS) 
from  the  decennial  census,  which  are 
used  extensively  by  researchers 
examining  metropolitan  and 
nonmetropolitan  issues  (Fotheringham 
and  Pellegrini  1996). 

Along  with  an  increase  in  minimum 
population  size  for  MA  cores,  the 
classification  would  be  expanded  to 
address  smaller  cores  as  well.  By 
including  provision  for  one  or  two 
additional  sets  of  areas,  the  new 
standards  could  better  account  for 
gradations  in  population  focused 
around  uAan  centers  of  varying  size 


throughout  the  United  States.  If  MA 
cores  were  to  have  a  minimum  of 
100,000  persons,  then  other  sets  of  areas 
could  be  defined  using  cores  of  (1)  at 
least  10,000  persons  and  less  than 
50.000  persons,  and  (2)  at  least  50.000 
persons  and  less  than  100.000  persons. 
Identifying  coherent  nonmetropolitan 
areas  based  around  smaller  population 
centers  provides  a  potential 
improvement  for  analysts  and 
researchers  who  are  dissatisfied  with  a 
system  that  leaves  nonmetropolitan 
areas  largely  undifferentiated. 

3.  New  Criteria  for  Defining  Cores 

In  addition  to  using  places  and 
Census  Bureau-defined  UAs  based  on 
population  and  population  density  to 
define  metropolitan  or  nonmetropolitan 
cores,  at  least  four  other  criteria  could 
be  used.  One  alternative  would  be  to  use 
housing  unit  density  as  the  primary 
defining  characteristic.  A  second 
alternative  would  be  to  combine  two 
characteristics,  population  and 
employment.  This  would  involve 
calculating  ratios  that  compare  the 
number  of  individuals  employed  in  a 
geographic  area  to  the  number  of 
residents  in  the  same  area.  The  explicit 
use  of  such  an  employment 
measurement  in  the  definition  of  a  core 
would  be  a  logical  extension  of  the  use 
of  another  employment-related  statistic, 
commuting  patterns,  to  define  those 
areas  that  are  integrated  with  the  core. 
A  third  option  would  be  to  rely  solely 
on  employment  as  the  defining 
characteristic  by  delineating  cores  on 
the  basis  of  employment  density, 
defined  as  the  number  of  jobs  per  unit 
of  area. 

A  fourth  ahemative  would  use 
commuting  data  directly  to  identify 
cores  as  those  areas  that  exhibit  strong 
evidence  of  multi-directional 
commuting.  In  this  approach,  muUi- 
directional  commuting  indicates 
interdependence  within  the  core  of  an 
urban  area  and  could  be  used  to  define 
inner  city  and  inner  suburban  territory. 
Outlying  territory  integrated  with  a 
particular  core  would  contain  mostly 
uni-directional  commuting  flows  toward 
that  core  and  could  be  used  to  define 
outer  suburban  territory. 

These  different  approaches  to 
defining  cores  of  metropolitan  and 
nomnetropolitan  areas  reflect  changes  in 
settlement  and  commuting  trends,  as 
well  as  technological  improvements  in 
geographic  analysis;  yet,  they  remain 
consistent  with  the  tradition  of 
identifying  the  Nation's  large  urban 
centers. 


D.  Geographic  Building  Blocks  for 
Metropolitan  Areas  and 
Nonmetropolitan  Areas 

1.  Introduction 

This  section  addresses  the  relative 
merits  of  various  potential  geographic 
building  blocks.  The  geographic  unit 
used  to  define  metropolitan  and 
nonmetropolitan  areas  is  important  to 
data  providers  and  users  due  to:  (1)  its 
effect  on  the  geographic  extent  of  a 
statistical  area;  (2)  its  meaningfulness  in 
describing  economic  and  social 
integration  between  communities;  and 
(3)  the  ability  of  Federal  agencies  to 
provide  data  for  comparable  statistical 
areas  and  their  components.  The  choice 
of  whether  to  use  counties  or  county 
subdivisions  as  building  blocks  for  MAs 
was  a  central  issue  in  the  1940s  during 
development  of  the  MA  program; 
resolution  of  the  issue  at  that  time 
favored  greater  availability  of  data  over 
greater  geographic  precision  in  defining 
social  and  economic  linkages. 

The  concerns  raised  in  tne  1940s  also 
are  central  issues  in  this  review. 
Counties  are  familiar  geographic  units 
offering  the  advantage  of  a  wider  range 
of  statistically  reliable  economic  and 


demographic  data.  Because  of  their 
geographic  extent,  however,  counties 
can  include  territory  and  population  not 
functionally  integrated  with  a  specific 
core.  Sub-county  entities  offer  greater 
resolution  when  analyzing  economic 
and  demographic  patterns,  and 
increased  precision  when  defining 
statistical  areas.  These  smaller  units  are 
at  a  disadvantage,  however,  because 
fewer  economic  and  demographic  data 
series  are  available  for  sub-county 
entities  than  for  counties,  and  there 
would  be  less  comparability  of  units 
defined  on  this  basis  with  previously 
defined  metropolitan  and 
normietropolitan  areas. 

2.  Characteristics  of  the  Metropolitan 
and  Nonmetropolitan  Area  Buildine 
Blocks  ^ 

The  geographic  entity  used  as  a 
building  block  should  have  the 
following  characteristics: 

•  Consistency.  The  geographic 
building  block  should  be  delineated  in 
a  consistent  fashion  across  the  Nation. 
The  degree  to  which  this  is  the  case 
both  within  a  state  and  from  one  state 
to  another  affects  the  ability  to  make 


meaningful  comparisons  of 
demographic  and  economic  data. 

•  Data  Availabilityand  Utility.  Data 
for  a  geographic  building  block  should 
be  available  from  a  wide  variety  of 
sources  and  should  facilitate  the  linkage 
of  various  data  sets. 

•  Stability  of  Boundaries.  The  ability 
of  the  geographic  building  block  to  be 
flexible  in  portraying  demographic  and 
economic  change  over  time  in  areas  is 
important  when  defining  and  analyzing 
social  and  economic  linkages  between 
communities. 

•  Familiarity.  The  geographic  unit 
used  to  define  metropolitan  and 
nonmetropolitan  areas  should  be 
meaningful  and  recognizable  to  a  wide 
range  of  data  users. 

Table  2  details  the  advantages  and 
disadvantages  of  using  each  of  five 
geographic  units  (counties,  county 
subdivisions,  census  tracts,  ZIP  Codes, 
and  grid  cells)  as  building  blocks  in 
relation  to  the  characteristics  outlined 
above.  The  following  paragraphs 
summarize  the  significant  issues  from 
Table  2  and  discuss  related  issues  of 
confidentiality  and  data  reliability. 

BaUNG  C006  3110-01-P 
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Counties.  Except  in  New  England. 
c  c  unties  currently  are  used  to  define 
^  I  ^8.  Counties  are  well-known,  with 
b  ^undaries  that  rarely  change,  and  they 

S(  useful  for  analyzing  data  over  time, 
ta  cunently  are  available  for  counties 
frfctm  a  wide  variety  of  Federal,  state, 
and  local  agencies  and  less  firequently 
ore  limited  by  disclosure  and  statistical 
pliability  issues  than  sub-county  units. 
Counties,  however,  are  established 
according  to  state  laws  and  have  as  their 
primary  purpose  the  administration  of 
fiscal  government  and  provision  of 
plxigrams  and  services.  As  a  result,  there 
iii  little  consistency  in  population  size 
and  land  area  among  coimties 
tliroughout  the  United  States.  The  large 
$ize  of  coimties  in  the  West  often  poses 
tliallenges  to  measuring  and  analyzing 
localized  shifts  in  population. 
;  I  County  Subdivisions.  County 
jsaubdivisions  currently  are  used  to 
idefine  MAs  in  New  England,  and  before 
1950  were  used  to  define  metropolitan 
districts.  County  subdivisions  include 
MCDs,  such  as  towns  and  townships, 
and  census  coimty  divisions  (CCDs). 
MCDs  are  governmental  or 
administrative  entities  defined 
According  to  state  laws.  CCDs  are 
iefined  for  statistical  purposes  by  local 
( iffidals  using  nationally  consistent 
( riteria  and  guidelines  issued  by  the 
Census  Bureau.  As  with  coimties,  the 

^pulation  sizes  and  land  areas  of 
unty  subdivisions  vary  both  within 

ite  and  from  one  state  to  another. 

jvemmentally  functioning  MCDs  in 

le  Northeast  as  well  as  most  CCDs 
,jnerally  have  stable  boundaries; 
ilsewhere,  MCD  boundaries  may  change 

cause  of  annexations  or  mergere. 

(districting  of  administrative  MCDs, 
—jrticularly  in  Virginia  and  North 
Carolina,  can  result  in  substantial 
changes  each  decade.  Accoimting  for 
these  changes  could  require  significant 
retabulations  of  data  for  metropolitan 
and  nonmetropolitan  areas,  potentially 
compromising  comparability  of  data 
over  time.  The  volume  of  economic  and 
demographic  data  collected  and 
published  for  county  subdivisions 
varies,  with  greater  amounts  available 
for  MCDs  with  functioning  governments 
and  lesser  amounts  for  MCDs  without 
functioning  governments  and  CCDs. 
Despite  variations  in  population  size 
and  instability  of  boundaries  for  some 
MCDs  and  CCDs,  county  subdivisions 
could  provide  a  compromise  between 
the  disadvantages  posed  by  the 
geographic  extent  of  counties  and  the 
more  limited  availability  of  economic 
data  for  some  other  8ubK:oimty 

Osnsus  Tracts.  Local  officials  define 
census  tracts  using  nationally  consistent 


criteria  and  guidelines  established  by 
the  Censiis  Bureau.  Census  tracts  have 
a  consistent  population  size  range 
(between  1,500  and  8,000,  with  an 
optimum  of  4,000)  to  ens\ire  statistical 
reliability  of  data.  Census  tracts  vary  in 
size  and  shape  and  tend  to  reflect 
contemporary  local  settlement  patterns. 
Census  tracts  are  meant  to  facilitate 
analysis  of  time-series  data  at  a  sub- 
county  level,  and  are  generally  stable. 
Because  they  are  defined  in  terms  of 
population  count,  however,  census 
tracts  are  capable  of  portraying  change 
over  time  by  changing  boundaries.  If  a 
tract  increases  in  population,  it  can  be 
split  to  form  new  census  tracts  that 
aggregate  to  the  original  boimdaries.  For 
the  1990  decennial  census, 
approximately  30  percent  of  all  census 
tracts  had  boimdary  changes.  Although 
demographic  data  generally  are 
available  for  census  tracts,  a  key 
disadvantage  is  the  dearth  of  economic 
data  available  at  the  census  tract  level. 
Data  for  census  tracts,  however,  are 
becoming  increasingly  important  for 
imderstanding  and  analyzing  patterns  of 
home  ownerehip  and  economic 
development,  as  well  as  the  general 
social  and  physical  environment  within 
metropoUtan  and  nonmetropolitan 

ZIP  Codes.  The  U.S.  Postal  Service 
(USPS)  establishes  ZIP  Codes  to 
facilitate  efficient  mail  delivery.  ZIP 
Codes  are  linear  rather  than  areal  (i.e., 
they  are  routes  that  mail  carriere  walk 
or  drive)  and  as  a  result  do  not  have 
discrete  boimdaries.  In  some  instances, 
when  the  volume  of  mail  is  particularly 
high,  a  ZIP  Code  may  refer  to  a  specific 
building,  a  floor  within  a  building,  or 
even  a  specific  office.  Because  ZIP 
Codes  exist  for  operational  purposes, 
they  can  be  taken  out  of  use  when  the 
population  of  an  area  declines  or  when 
the  USPS  consolidates  post  offices.  The 
USPS,  however,  sometimes  reuses  such 
ZIP  Codes  in  a  different  location,  thus 
creating  a  false  sense  of  comparability  if 
used  as  geographic  areas.  Despite  their 
shortcomings  as  geographic  uniU,  ZIP 
Code  use  is.  nevertheless,  ubiquitous  for 
collecting  and  reporting  information  on 
demographic  and  economic 
characteristics  as  well  as  for  carrying 
out  surveys  and  market  analysis  studies 
that  report  on  consumption  patterns  and 
lifestyle  characteristics. 

Grid  Cells.  Grid  cells  are  not  in  use 
currently  by  Federal  statistical  agencies. 
If  established,  however,  they  could 
provide  ideal  units  for  analyzing 
population  change  within  stable 
boundaries.  If  relatively  small  in 
geographic  extent,  they  also  could  be 
useful  in  measuring  population  change 
across  space.  Grid  cells  would  be 


defined  consistently  nationwide  and  all 
would  encompass  a  similar  amount  of 
territory.  Although  grid  cells  may  offer 
advantages  from  delineation, 
measurement,  and  analysis  standpoints, 
their  lack  of  familiarity  and  relationship 
with  geographic  areas  that  are  more  real 
and  familiar  to  people  offer  significant 
disadvantages  to  their  use.  In  addition, 
adoption  of  grid  cells  would  require 
data  providere  to  convert  from  use  of 
current  geographic  entities.  Selection  of 
grid  cell  size  would  require  careful 
consideration  of  confidentiality  and 
statistical  reliability  concerns. 


3.  Quality  and  AvailabiUty  of  Data 

In  general,  the  quality  of  data  for 
particular  areas  is  related  to  the 
allocation  of  questionnaire  responses  to 
specific  geographic  entities  and  to  the 
statistical  reUability  of  the  data  derived 
from  a  sample.  The  geographic  precision 
of  data  is  only  as  good  as  the 
completeness  of  location  information 
provided  in  the  response,  and  the 
quality  of  geographic  codes  assigned  to 
it.  This  limitation  affects  the  abiUty  to 
report  data  at  varying  levels  of 
geography. 

Respondent  confidentiality  also  must 
be  considered  when  determining  which 
geographic  area  to  use  as  a  building 
block,  particularly  if  data  are  to  be 
reported  for  components  of 
metropolitan  and  nonmetropolitan 
areas.  In  general,  the  larger  the  number 
of  observations  (persons,  households, 
establishments  within  a  specific 
industry)  within  a  geographic  entity,  the 
greater  the  abiUty  to  protect  respondent 
confidentiality. 

Not  all  Federal  data  can  be  provided 
for  every  level  of  geography,  and  the 
fi^quency  with  which  Federal  data  are 
available  also  can  vary  by  level  of 
geography.  Sample  size  limitations  for 
some  demographic  survey  data  make 
survey  results  reliable  only  at  higher 
levels  of  geography.  The  diffuse  nature 
of  modem  manufacturing  processes 
renders  some  economic  data,  for 
instance  the  amount  of  value  added  to 
a  product  at  each  step  in  the 
manuCacturing  process,  difficult  to 
portray  at  levels  of  geography  below  the 
sUte  or  Nation.  Data  that  are  available 
only  from  the  decennial  census  place 
limitations  on  the  frequency  of  updating 
some  statistical  areas.  The  uncertain 
availability  of  intercensal  population 
estimates  for  census  tracta,  and  the 
likelihood  that  tract-level  commuting 
data  from  the  American  Community 
Survey  will  not  be  available  for  all 
census  tracta  until  2008.  also  will  affect 
the  ability  to  update  metropolitan  and 
nonmetropolitan  areas. 
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4.  Summary 

The  choice  of  a  building  block  should 
focus  on  achieving  the  most  precise 
geographic  delineation  of  metropolitan 
and  nonmetropolitan  areas  possible, 
given  the  constraints  of  data  availability. 
Collecting,  processing,  and  tabulating 
data  at  sub-county  levels  of  geography 
are  important  technical  issues  that  must 
be  resolved  within  individual  Federal 
statistical  agencies  if  a  sub-coimty 
geographic  unit  is  to  be  used  to  define 
metropolitan  and  nonmetropolitan 
areas. 

Counties  and  census  tracts  offer  the 
greatest  promise  as  potential  building 
blocks  for  metropolitan  and 
nonmetropolitan  areas  based  on  current 
availability  and  reliabiUty  of  statistical 
data,  general  stability  of  boundaries  over 
time,  consistency  of  definitions,  and 


familiarity  among  data  users.  Coimties 
and  census  tracts,  therefore,  are  used  in 
the  examples  of  alternative  methods  for 
defining  metropolitan  and 
nonmetropoUtan  areas  that  follow  in 
Part  IV. 

Part  IV.  Alternative  Approaches  to 
Defiiiing  Metropolitan  and 
Nonmetropolitan  Areas 

This  part  presents  four  alternative 
approaches  to  defining  metropolitan 
and  nonmetropolitan  areas:  (1)  a 
commuting-based,  county-level 
approach:  (2)  a  commuting-based, 
census  tract-level  approach;  (3)  a 
directional  commuting,  census  tract- 
level  approach;  and  (4)  a  comparative 
population  density,  coimty-level 
approach.  Table  3  summarizes  how  each 


approach  addresses  issues  raised  in 
Parts  I  and  II  of  this  Notice. 

All  four  of  these  approaches  differ 
from  the  current  (1990)  MA  standards  in 
many  respects  but  have  points  in 
common  with  them  as  well.  The  first 
three  approaches  share  with  the  current 
standards  a  reliance  on  commuting 
patterns,  but  depart  from  the  standards' 
other  criteria  for  inclusion  of  outlying 
areas  in  an  MA.  None  of  these  three 
approaches  uses  population  density, 
presence  of  urban  population,  or  rapid 
population  growth  to  evaluate  outlying 
areas.  The  fourth  approach  uses 
population  density  as  an  indicator  of  the 
relative  intensity  of  social  and  economic 
activity  rather  than  attempting  to 
identify  individual  cores  or  to  quantify 
core-outlying  area  relationships. 
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Although  these  approaches  use  either 
counties  or  census  tracts  as  the  building 
blocks  for  statistical  areas,  each  could  be 
implemented  using  other  geographic 
units  discussed  in  Part  III.D.  The 
population  and  commuting  thresholds 
presented  for  these  approaches  were 
selected  by  analyzing  1990  population 
and  commuting  patterns  but  are 
intended  primarily  for  illustrative 
purposes  and  are  subject  to  modification 
based  on  further  research  and  on 
comments  received  in  response  to  this 
Notice.  In  general,  each  approach 
should  be  read,  considered,  and 
commented  upon  in  terms  of  its 
adequacy  in  defining  and  describing 
social  and  economic  ties  among 
commimities  throughout  the  United 
States. 

A.  A  Commuting-Based,  County-Level 
Approach  to  Defining  Metropolitan  and 
NonmetTopolitan  Areas 

The  MA  has  been  successful  as  a 
standard  statistical  representation  of  the 
social  and  economic  linkages  between 
urban  centers  and  outlying  areas.  This 
success  is  evident  in  MAs'  continued 
use  across  broad  areas  of  data  collection, 
presentation,  and  analysis. 
Nevertheless,  some  users  of 
metropolitan  and  nonmetropoUtan  area 
data  have  strongly  expressed  the  view 
that  the  current  standiards  are  overly 


complex  and  burdened  with  ad  hoc 
components.  This  first  proposed 
alternative  approach  expUcitly  aims  to 
provide  a  simpler  method  of  defining 
metropolitan  and  nonmetropolitan 
regions. 

Four  kinds  of  areas  ale  identified  in 
this  approach:  metropolitan  regions, 
defined  aroimd  cores  of  at  least  100,000 
persons;  mesopolitan  regions,  defined 
around  cores  of  at  least  50,000  persons 
and  less  than  100,000  persons;  and 
micropolitan  regions,  defined  around 
cores  of  at  least  10,000  persons  and  less 
than  50,000  persons.  Counties  not 
included  in  a  metropolitan, 
mesopoUtan,  or  micropolitan  region  will 
constitute  rural  community  areas. 

In  this  approach,  counties  are  the 
building  blocks  (see  Figiu^  1).  While 
this  is  in  keeping  with  the  current 
standards  for  most  of  the  United  States, 
it  is  a  departure  fi'om  ciurent  practice  in 
New  England.  Outlying  counties  are 
included  in  metropolitan,  mesopolitan, 
and  micropolitan  regions  solely  on  the 
basis  of  commuting.  Adjacent  areas  are 
combined  when  commuting  rates 
indicate  that  the  central  counties  are 
linked  socially  and  economically.  When 
metropolitan  regions  are  combined,  the 
initial  metropolitan  regions  are 
recognized  as  primary  metropoUtan 
regions  and  the  combined  entity  is 


recognized  as  a  consolidated 
metropolitan  region. 

There  are  several  advantages  to  this 
approach.  First,  counties  are  familiar 
geographic  units  for  which  a  wide  range 
of  statistically  reliable  social  and 
economic  data  are  readily  available. 
Second,  the  use  of  counties  eases 
comparison  with  current  and  past  MA 
definitions.  Third,  because  of  the  greater 
availability  of  data  for  counties  than  for 
sub-coimty  entities,  statistical  area 
definitions  using  coimties  can  be 
updated  more  fiisquently  than  others. 
The  potential  availability  of  nationwide 
annual  county-level  commuting  data 
from  the  Census  Bureau's  American 
Community  Survey  starting  in  2003 
raises  the  possibility  of  revievong  all 
definitions  on  an  annual  basis.  Under 
the  current  standards,  definition  activity 
during  intercensal  years  is  largely 
limited  to  cases  where  new  MAs  can  be 
designated  on  the  basis  of  population 
estimates  or  special  censuses. 

There  are.  however,  disadvantages  to 
this  approach  as  well.  Because  of  their 
geographic  extent,  coimties  can  include 
territory  and  population  not 
functionally  integrated  with  a  specific 
core.  The  large  geographic  size  of  some 
coimties  often  poses  challenges  to 
measuring  and  analyzing  localized 
shifts  in  populations. 
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1.  Criteria  for  Defining  Metropolitan 
Regions  Using  the  Commuting-Based. 
County-Level  Approach 

a.  Requirement  for  Qualification  as  a 
Metropolitan  Region 

Each  metropolitan  region  must 
include  a  Census  Bureau-defined  UA  of 
at  least  100,000  persons. 

b.  Identification  of  Central  Counties  of 
a  Metropolitan  Region 

The  central  county  or  counties  of  the 
metropolitan  region  are  those  counties 
where  at  least  50  percent  of  the 
population  resides  in  the  qualifier 
UA(s),  or  that  contain  at  least  50  percent 
of  the  population  of  the  qualifier  UA(s). 
A  central  county  of  one  metropolitan 
region  cannot  be  included  as  an 
outlying  county  in  another  metropolitan 
region  in  the  initial  steps  for  defining 
metropoUtan  regions  (see  IV.A.l.d 
below). 

c.  Inclusion  of  Outlying  Coimties 

A  county  is  included  in  the 
metropohtan  region  as  an  outlying 
county  if  at  least  25  percent  of  its 
resident  workers  commute  to  the  central 
county  or  counties,  or  at  least  15  percent 
of  its  resident  workers  commute  to  the 
central  coimty  or  counties  and  at  least 
15  percent  of  its  employment  is 
accounted  for  by  workers  residing  in  the 
central  county  or  counties. 

A  coimty  that  qualifies  as  an  outlying 
county  of  more  than  one  metropolitan 
region  will  be  included  in  the 
metropoUtan  region  with  which  it  has 
the  highest  commuting  exchange.  A 
county  that  has  a  combined  commuting 
exchange  with  central  counties  of  two  or 
more  metropolitan  regions  that  meets  or 
exceeds  the  thresholds  fisted  above,  and 
is  contiguous  with  counties  already 
qualified  for  inclusion  in  those 
metropolitan  regions,  will  be  included 
in  the  metropolitan  region  with  which 
it  has  the  highest  commuting  exchange. 

The  coimties  included  in  the 
metropolitan  region  must  form  a 
continuous  geographic  entity.  A  central 
county  of  one  metropolitan  region 
cannot  be  classified  as  an  outlying 
county  of  another  metropoUtan  region  at 
this  stage  in  the  definition  process. 

d.  Combination  of  Adjacent 
MetropoUtan  Regions 

Two  adjacent  metropoUtan  regions  are 
combined  if  a  central  county  of  one 
metropoUtan  region  quaUfies  as  an 
outlying  county  of  the  other.  If  two  or 
more  metropolitan  regions  are 
combined,  the  metropoUtan  regions  as 


defined  before  the  combination  will  be 
designated  as  primary  metropoUtan 
regions  and  the  area  resulting  fitim  the 
combination  will  be  designated  as  a 
consoUdated  metropolitan  region. 

e.  Titles  of  MetropoUtan  Regions 

The  first  name  in  the  title  of  a 
metropoUtan  region  or  primary 
metropolitan  region  will  be  the  name  of 
the  incorporated  place  with  the  largest 
population  in  the  metropolitan  region. 
The  names  of  up  to  two  additional 
incorporated  places  that  are  at  least  one- 
third  the  size  of  the  largest  incorporated 
place  will  be  included  in  the 
metropoUtan  region  or  primary 
metropoUtan  region  title  in  order  of 
descending  population  rank. 

The  title  of  a  consoUdated 
metropolitan  region  will  include  the 
names  of  up  to  three  incorporated 
places,  including  the  first  named 
incorporated  places  in  the  titles  of 
component  primary  metropoUtan 
regions  (to  a  maximum  of  three)  in  order 
of  descending  population  rank  of 
incorporated  places. 

2.  Criteria  for  Defining  MesopoUtan 
Regions  and  Micropolitan  Regions 

The  criteria  for  defining  mesopolitan 
regions  and  micropoUtan  regions  are  the 
same  as  those  for  defining  metropoUtan 
regions,  with  two  exceptions:  the 
requirements  for  qualification  and  the 
criteria  pertaining  to  combining 
mesopoUtan  and  micropoUtan  regions. 
For  the  sake  of  brevity,  only  the 
requirements  for  qualification  and 
criteria  for  combining  adjacent 
mesopoUtan  regions  and  micropoUtan 
regions  are  presented  here. 

a.  Requirements  for  QuaUfication  of 
MesopoUtan  Regions  and  MicropoUtan 
Regions 

Each  mesopolitan  region  must  contain 
no  part  of  a  metropolitan  region  and 
must  include  a  Census  Bureau-defined 
UA  or,  outside  of  UAs,  an  incorporated 
place  of  at  least  50,000  persons  and  less 
than  100,000  persons.  Each 
micropoUtan  area  must  contain  no  part 
of  a  metropoUtan  or  mesopoUtan  region 
and  must  include  an  incorporated  place 
of  at  least  10,000  persons  and  less  than 
50,000  persons. 

b.  Combining  Adjacent  MesopoUtan 
Regions  and  MicropoUtan  Regions 

Two  adjacent  mesopoUtan  regions  (or 
two  adjacent  micropoUtan  regions)  are 
combined  if  a  central  county  of  one 
mesopoUtan  region  (or  one  micropoUtan 


region)  quaUfies  as  an  outlying  county 
of  the  other. 

3.  Identification  of  Rural  Community 
Areas 

Counties  not  included  in  a 
metropoUtan,  mesopoUtan,  or 
micropolitan  region  will  form  the 
components  of  rural  community  areas. 
Contiguous  counties  will  be  grouped 
according  to  local  opinion  to  form 
individual  rural  community  areas 
within  each  state,  subject  to  specified 
conditions.  Titles  for  rural  community 
areas  will  be  based  on  the  same  criteria 
used  to  title  metropoUtan,  mesopoUtan, 
and  micropoUtan  regions. 

B.  A  Commuting-Based,  Census  Tract- 
Level  Approach  to  Defining 
Metropolitan  and  Nonmetropolitan 
Areas 

This  second  approach  employs  a  two- 
stage  process.  First,  it  identifies 
statistical  settlement  areas  based  around 
cores  of  at  least  10,000  persons  and  their 
associated  daily  influence  areas. 
Second,  it  identifies  metropolitan, 
mesopolitan,  and  micropolitan  regions. 
Census  tracts  are  the  geographic  units 
used  in  this  approach.  In  the  first  stage, 
each  statistical  settlement  area  core  is 
identified  and  linked  with  all  qualifying 
statistical  settlement  area  outlying 
census  tracts  on  the  basis  of  commuting, 
creating  a  system  of  overlapping  areas. 
Any  core  or  outlying  census  tract  may 
be  part  of  two  or  more  statistical 
settlement  areas.  This  outcome  is  meant 
to  depict  the  overlapping  and  nested 
nature  of  social  and  economic  linkages 
between  communities  throughout  the 
United  States.  To  account  for  all  the 
territory  of  the  United  States,  rural 
community  areas  are  identified 
representing  census  tracts  not  contained 
within  statistical  settlement  areas  or 
their  daily  influence  areas. 

The  second  stage  of  this  approach 
results  in  a  non-overlapping 
classification,  where  each  statistical  area 
is  mutually  exclusive  of  all  other 
statistical  areas  (see  Figure  2).  Criteria 
are  employed  to  assign  each  census  tract 
to  only  one  metropolitan,  mesopoUtan, 
or  micropoUtan  region.  Census  tracts 
not  included  in  any  of  these  areas  are 
designated  as  either  urbaii-influenced  or 
rural-influenced,  depending  on  whether 
the  tracts  meet  specified  criteria  relating 
to  commuting  ties  with  cores  of 
metropoUtan,  mesopolitan,  or 
micropoUtan  regions. 
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There  are  several  advantages  to  this 
approach.  Identifying  overlapping 
statistical  areas  in  stage  one  of  the 
delineation  process  depicts  the  multiple 
linkages  among  communities.  Using 
census  tracts  as  building  blocks  offers 
greater  resolution  when  analyzing  social 
and  economic  patterns  and  increased 
precision  when  deHning  statistical 
areas.  Census  tracts  are  defined 
nationwide  using  a  consistent  set  of 
population  guidelines;  they  are  capable 
of  portraying  change  over  time  and 
across  space  as  their  boundaries  are 
updated  to  reflect  population  and 
settlement  pattern  changes. 

There  are  disadvantages  to  this 
approach  as  well.  First,  the  limited 
availability  of  economic  and 
demographic  data  for  census  tracts  at 
this  time  limits  their  use  in  analysis. 
Second,  it  is  more  difficult  to  compare 
areas  defined  using  census  tracts  with 
MAs  defined  currently  and  in  the  past 
using  counties.  Third,  the  uncertain 
availability  of  intercensal  population 
estimates  for  census  tracts  and  the 
likelihood  that  tract-level  commuting 
data  from  the  Census  Bureau's 
American  Community  Survey  will  not 
be  available  for  all  tracts  until  2008 
could  result  in  a  lack  of  data  to  update 
areas  during  much  of  the  coming 
decade.  As  a  result,  metropolitan, 
mesopolitan,  and  micropolitan  regions 
could  be  defined  after  the  2000 
decennial  census,  but  not  updated  until 
2008  or  later.  Fourth,  tract-level 
commuting  data  from  the  2000  census 
may  be  less  certain  in  some 
nonmetropolitan  areas  (where  lists  of 
commercial  addresses  are  less  complete 
and  geocoding  place-of-work  locations 
therefore  is  more  difficult)  than  in 
current  MAs.  These  uncertainties  in  the 
quality  of  place-of-work  geocoding  may 
reduce  the  reliability  of  joumey-to-work 
data  for  census  tracts  with  small 
numbers  of  conunuters. 

1.  Criteria  to  Establish  Statistical 
Settlement  Areas  and  Their  Daily 
Influence  Areas 

a.  Requirement  for  Qualification  as  a 
Statistical  Settlement  Area 

Each  statistical  settlement  area  must 
include  either  a  Census  Bureau-defined 
UA  or,  outside  of  UAs,  an  incorporated 
place  of  at  least  10,000  persons. 

b.  Identification  of  the  Central  Core  of 
a  Statistical  Settlement  Area 

The  core  of  a  statistical  settlement 
area  consists  of  the  census  tract(s)  in 
which  20  percent  or  more  of  the 
population  falls  within  the  UA  or  place 
identified  in  the  previous  step.  In 
addition,  at  least  70  percent  of  the 


workers  living  in  the  statistical 
settlement  area  core  must  work  within 
the  core.  This  last  criterion  ensures  that 
places  that  are  strictly  "bedroom 
communities"  are  not  identified  as  cores 
of  statistical  settlement  areas. 

c.  Qualification  of  Outlying  Areas 

A  census  tract  is  included  in  a 
statistical  settlement  area  as  an  outlying 
census  tract  if  at  least  25  percent  of 
resident  workers  in  that  tract  commute 
to  work  in  the  core,  or  if  at  least  25 
percent  of  the  employment  in  the 
census  tract  is  accounted  for  by  workers 
residing  in  the  core. 

d.  Titles  of  Statistical  Settlement  Areas 

The  title  of  a  statistical  settlement 
area  will  include  the  name  of  the 
incorporated  place  with  the  largest 
population.  The  names  of  up  to  two 
additional  incorporated  places  that  are 
at  least  one-third  the  size  of  the  largest 
place  will  be  included  in  the  statistical 
settlement  area  title  in  order  of 
descending  population  rank. 

e.  Identification  of  Daily  Influence  Areas 

A  census  tract  is  included  in  the  daily 
influence  area  of  a  statistical  settlement 
area  if  at  least  5  percent  but  less  than 
25  percent  of  the  resident  workers  in 
that  tract  commute  to  work  in  the  core 
of  the  statistical  settlement  area,  or  if  at 
least  5  percent  but  less  than  25  percent 
of  the  employment  in  the  census  tract  is 
accounted  for  by  workers  residing  in  the 
core  of  the  statistical  settlement  area. 

f.  Identification  of  Rural  Community 
Areas 

Census  tracts  not  included  in  any 
statistical  settlement  area  or  daily 
influence  area  will  form  the  components 
of  rural  community  areas.  Contiguous 
census  tracts  will  be  grouped  according 
to  specified  conditions.  Titles  for  rural 
community  areas  will  be  based  on  the 
same  criteria  used  to  title  statistical 
settlement  areas. 

2.  Identification  of  Metropolitan 
Regions,  Mesopolitan  Regions,  and 
Micropolitan  Regions 

Stage  two  in  this  approach  provides 
criteria  for  identifying  mutually 
exclusive  metropolitan,  mesopolitan, 
and  micropolitan  regions,  and  then 
classifies  the  remaining  territory  as 
urban-influenced  or  rural-influenced. 

a.  Assigning  Territory  in  Individual 
Statistical  Settlement  Areas 

A  census  tract  that  is  part  of  the  core 
of  more  than  one  statistical  settlement 
area  will  be  assigned  to  the  statistical 
settlement  area  in  which  it  has  a  larger 
population  within  the  associated 


qualifier  UA.  A  census  tract  that  is  in 
the  core  of  one  statistical  settlement  area 
and  outlying  to  one  or  more  other 
statistical  settlement  areas  will  be 
included  in  the  statistical  settlement 
area  in  which  it  is  part  of  the  core. 

A  census  tract  that  qualifies  for 
inclusion  as  an  outlying  census  tract  in 
more  than  one  statistical  settlement  area 
will  be  assigned  to  the  statistical 
settlement  area  with  which  it  has  the 
highest  level  of  commuting  exchange. 

At  no  time  may  a  statistical  settlement 
area  contain  discontiguous  census 
tracts. 

b.  Combining  Statistical  Settlement 
Areas 

Statistical  settlement  areas  will  be 
combined  if  the  entire  core  of  one  is 
integrated  with  the  entire  core  of  the 
other  according  to  the  commuting 
thresholds  contained  in  IV.B.l.c  above. 

c.  Qualification  of  Outlying  Census 
Tracts  in  Combined  Statistical 
Settlement  Areas 

After  two  or  more  statistical 
settlement  areas  are  combined,  a  census 
tract  will  qualify  for  inclusion  as  an 
outlying  census  tract  in  the  combined 
area  if  its  commuting  exchange  with  the 
combined  statistical  settlement  area 
core(s)  meets  the  criteria  outlined  in 
IV.B.l.c  above. 

d.  Distinguishing  Between  Metropolitan 
Regions,  Mesopolitan  Regions,  and 
Micropolitan  Regions 

Any  statistical  settlement  area  that 
contains  a  Census  Bureau-defined  UA  of 
at  least  100,000  persons  will  be 
designated  a  metropolitan  region.  Any 
statistical  settlement  area  not  identified 
as  a  metropolitan  region  will  be 
designated  as  a  mesopolitan  region  if  it 
contains  a  Census  Bureau-defined  UA  of 
at  least  50,000  persons  and  less  than 
100,000  persons,  or  if  outside  a  UA,  an 
incorporated  place  of  at  least  50,000 
persons.  Any  statistical  settlement  area 
not  identified  as  a  metropolitan  or 
mesopolitan  region  will  be  designated 
as  a  micropolitan  region. 

e.  Titles  of  Metropolitan  Regions, 
Mesopolitan  Regions,  and  Micropolitan 
Regions 

Each  metropolitan,  mesopolitan,  or 
micropolitan  region  title  will  include 
the  name  of  the  incorporated  place  with 
the  largest  population.  The  names  of  up 
to  two  additional  incorporated  places 
that  are  at  least  one-third  the  size  of  the 
largest  place  will  be  included  in  the 
metropolitan,  mesopolitan,  or 
micropolitan  region  title  in  order  of 
descending  population  rank. 


Identification  of  Urban-Influenced  and 
lural-Influenced  Census  Tracts 

After  all  metropolitan,  mesopolitan, 
i  ind  micropolitan  regions  are  defined, 
i  iny  unassigned  census  tract  will  be 

dentified  as  urban-influenced  if  at  least 
'•  I  percent  but  less  than  25  percent  of  the 
:  esident  workers  in  that  tract  commute 
1 0  work  in  the  core  of  a  metropolitan, 
1  nesopolitan,  or  micropolitan  region,  or 
:  fat  least  5  percent  but  less  than  25 

tercent  of  the  employment  in  the 
<  :ensus  tract  is  accounted  for  by  workers 
1  esiding  in  the  core  of  a  metropolitan, 
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mesopolitan,  or  micropolitan  region. 
Any  census  tract  that  does  not  meet 
these  commuting  criteria  will  be 
classified  as  rural-influenced. 

C.  A  Directional  Commuting,  Census 
Tract-Level  Approach  to  Defining 
Metropolitan  and  Nonmetropolitan 
Areas 

The  directional  commuting  approach 
also  is  a  census  tract-based  system.  It 
rehes  on  the  direction  and  relative 
strength  of  commuting  flows  to  measure 
social  and  economic  linkages.  This 


concept  cdii  be  visualized  by  imagining 
typical  commuters  driving  toward  a 
hypothetical  center  of  metropolitan  or 
nonmetropolitan  population  in  the 
morning  and  away  from  it  in  the 
evening.  This  approach  measures  the 
mean  weighted  direction  of  all 
commuting  flows  from  a  particular  tract 
toward  a  population  center,  rather  than 
measuring  the  percentage  of  workers 
who  commute  between  central  cores 
and  outlying  areas  (see  Figure  3). 
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The  spatial  characteristics  of 
commuting  flows  never  have  been 
explicitly  incorporated  into  the  MA 
standards,  even  though  the  links 
between  residence  and  work  are 
inherently  spatial.  New  research  using 
disaggregated  commuting  flow  data  can 
measure  flow  characteristics  that  have 
been  observed  by  highway  and  transit 
planners  for  decades. 

The  directional  approach  uses  the 
weighted  mean  direction  of  commuting 
flows  by  census  tract  to  associate  census 
tracts  with  population  centers.  If  the 
weighted  mean  flow  of  a  given  census 
tract  is  in  the  direction  of  a  nearby 
population  center,  then  the  tract  is 
included  within  the  same  statistical  area 
as  that  center. 

The  directional  approach  for  creating 
areas  has  one  major  advantage.  It  can 
mitigate  shortcomings  with  geocoding 
place-of-work  data  by  generalizing 
commuting  flow.  Lack  of  sufficient 
place-of-work  address  information  may 
make  the  geocoding  of  tract-level 
commuting  data  from  the  2000 
decennial  census  difficult  in  some 
nonmetropolitan  areas  where  lists  of 
commercial  addresses  are  less  complete 
than  in  current  MAs.  Uncertainties  in 
the  qtiality  of  place-of-work  geocoding 
may  reduce  the  reliability  of  sub-county 
joumey-to-work  data  in  the  absence  of 
techniques  such  as  directional  statistical 
methods. 

Several  disadvantages  also  are 
associated  with  this  approach.  The    - 
linkage  of  a  census  tract  with  a  center 
of  population  is  subject  to  a  specified 
level  of  angular  tolerance  and  is  subject 
as  well  to  limitations  of  the  commuting 
data.  Implementation  of  this  approach  at 
the  census  tract-level  limits  annual 
updating  of  all  metropoUtan, 
mesopoUtan,  and  micropolitan  region 
definitions  using  commuting  data  from 
the  American  Commimity  Survey  until 
It  least  2008.  Other  disadvantages 
issociated  with  this  approach  are 
ifmilar  to  those  outlined  in  the 
nmmuting-based,  census  tract-level 
ipproach  discussed  above. 

1.  Criteria  for  Defining  Metropolitan 
Regions,  MesopoUtan  Regions,  and 
^cropolitan  Regions 

1.  Requirements  for  Qualification 

Each  metropolitan  region  must 
nclude  a  Census  Bureau-defined  UA  of 
at  least  100,000  persons.  Each 
mesopoUtan  region  must  contain  no  part 
of  a  metropoUtan  region  and  must 
nclude  either  a  Census  Bureau-defined 
JA  of  at  least  50,000  persons  and  less 
ban  100,000  persons,  or  if  outside  a 
JA,  an  incorporated  place  of  at  least 
>0,000  persons.  Each  micropoUtan 


region  must  contain  no  part  of  a 
metropolitan  or  mesopoUtan  region  and 
must  contain  an  incorporated  place  of  at 
least  10,000  persons  and  less  than 
50,000  persons. 

b.  Identification  of  MetropoUtan  Region, 
MesopoUtan  Region,  and  MicropoUtan 
Region  Population  Centers 

Population  centers  are  not  cores  per 
se  but  rather  are  starting  points  for  the 
statistical  analysis  of  commuting  flows. 
The  center  point  used  in  measuring 
directionaUty  of  commuting  flows 
toward  a  metropoUtan  region  is  the 
"internal  point"  (see  Part  Vn, 
"Frequently  Used  Terms")  of  the 
quaUfier  UA  of  100,000  or  more 
persons;  in  the  case  of  mesopoUtan 
regions,  the  center  point  used  is  the 
internal  point  of  the  quaUfier  UA  of  at 
least  50,000  and  less  than  100,000 
persons,  or,  outside  UAs,  the  internal 
point  of  the  most  populous  incorporated 
place  having  at  least  50,000  p>erson8. 
The  center  point  used  in  measiuing 
directionaUty  of  commuting  flows 
toward  a  micropoUtan  region  is  the 
internal  point  of  the  most  populous 
incorporated  place  having  at  least 
10,000  persons  and  less  than  50.000 
persons. 

c.  Calculation  of  Mean  Weighted 
Direction  of  Commuting  Flows 

Statistical  areas  are  delineated  based 
on  the  weighted  mean  direction  of 
commuting  flows  for  census  tracts  with 
respect  to  population  centers.  A 
trigonometric  formula  is  used  to 
produce  a  weighted  mean  direction  of 
flow  for  each  tract  of  residence.  Based 
on  that  value,  a  tract  is  assigned  to  the 
relevant  nearby  population  center — the 
UA  or  place  that  Ues  directly  in  the  path 
of  the  flow  vector. 

To  associate  census  tracts'  mean 
commuting  flows  with  population 
centers,  it  is  necessary  to  specify  an 
angle  of  inclusion.  This  means 
determining  a  level  of  tolerance  so  that 
when  a  directional  mean  flow  is  toward 
a  center  of  popiUation  but  does  not 
"hit"  it  directly,  the  flow  is  still 
associated  with  the  center. 

d.  QuaUfication  of  Census  Tracts  for 
Inclusion  in  a  MetropoUtan  Region, 
MesopoUtan  Region,  or  MicropoUtan 
Region 

A  census  tract  quaUfies  for  inclusion 
in  a  metropoUtan,  mesopoUtan,  or 
micropoUtan  region  if  the  largest  flow  of 
resident  workers  in  the  census  tract  is 
in  the  direction  of  the  metropoUtan, 
mesopoUtan,  or  micropoUtan  region 
population  center.  If  the  flows  are  spUt 
evenly  between  two  population  centers. 


then  local  opinion  will  be  sought  to 
determine  the  census  tract's  assimment. 

MetropoUtan,  mesopoUtan,  and 
micropoUtan  regions  may  not  contain 
discontiguous  census  tracts.  Under  this 
approach,  it  is  possible  that  the  mean 
weighted  commuting  flows  from  census 
tracts  close  to  a  population  center  may 
point  in  a  direction  away  from  the 
center  and  in  an  opposite  direction  of 
more  remote  tracts;  in  such  instances, 
the  central  census  tracts  will  be 
included  in  the  metropolitan, 
mesopoUtan,  or  micropoUtan  region. 

2.  Identification  of  Rural  Community 
Areas 

Census  tracts  not  included  in  a 
metropolitan,  mesopoUtan,  or 
micropoUtan  region  will  form  the 
components  of  rural  community  areas. 
Contiguous  census  tracts  will  be 
grouped  according  to  local  opinion, 
subject  to  specified  conditions,  to  form 
individual  rural  community  areas 
within  each  state. 

D.  A  Comparative  Density,  County-Level 
Approach  to  Defining  Statistical  Areas 

The  three  approaches  to  defining 
metropolitan  and  nonmetropoUtan  areas 
just  described  rely  upon  commuting  as 
the  measure  of  linkages  between  central 
and  outlying  areas.  Joumey-to-woik 
data,  however,  do  not  accurately  depict 
the  activity  patterns  of  people  vnthout 
a  regular,  fixed  work  location,  such  as 
those  who  work  in  sales,  contracting, 
construction  and  landscaping  trades, 
and  as  day-  and  itinerant-laborers;  also 
missed  are  people  who  work  at  home  (or 
people  not  coimted  in  the  workforce).  In 
addition,  the  daily  journey  to  work  does 
not  describe  the  many  other,  non-work 
activities  that  define  relationships 
between  individuals  and  communities, 
such  as  trips  associated  with  shopping, 
recreation,  and  social  and  reUgious 
activities. 

Residential  population  density  can 
serve  as  a  surrogate  for  other  measures 
of  activity  in  the  absence  of  nationally 
consistent  and  reliable  data  sets 
describing  aU  daily  and  weekly 
movements  of  individuals.  Under  this 
fourth  proposed  approach,  an  index  is 
calculated  to  reflect  relative  settlement 
intensities  of  counties.  The  index 
nimiber  assigned  to  any  given  county  is 
determined  by  multiplying    s 
population  density  ranking  ratio  at  the 
state  level  with  its  ranking  ratio  at  the 
national  level  (see  below).  This  provides 
a  relative  measure  of  activity  intensity 
for  comparative  purposes  nationwide  by 
taking  into  account  both  .the  national 
and  state  contexts.  For  instance,  Natrona 
County,  Wyoming,  which  constitutes 
the  Casper  MetropoUtan  Statistical  Area. 
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has  a  low  overall  population  density 
when  compared  with  most  other 
counties  in  the  United  States,  but  it 
would  be  assigned  a  value  that  also 
reflects  its  relative  importance  within 
Wyoming. 

This  approach  has  several  advantages. 
First,  because  the  classification  is  based 
solely  on  residential  population  density, 
each  county's  index  value  can  be 
calculated  quickly  after  2000  decennial 
census  population  counts  become 
available  (and  without  waiting  for  the 
later  processing  of  joumey-to-work 
data).  Thereafter,  the  classification 
could  be  updated  annually  using  Census 
Bureau  population  estimates.  Second,  a 
wide  range  of  statistically  reliable  social 
and  economic  data  are  readily  available 
for  counties.  Third,  the  use  of  counties 
facilitates  comparability  with  past  MA 
definitions,  even  though  this  approach 
differs  markedly  from  the  current  MA 
standards.  Fourth,  population  density 
can  provide  information  about  the 


intensity  of  activity  or  potential  activity 
within  a  geographic  area. 

There  are  disadvantages  to  this 
approach  as  well.  The  obvious 
drawback  is  that  social  and  economic 
linkages  between  counties  are  not 
described  directly.  Also,  the  large  land 
area  of  some  counties  tends  to  lower 
overall  population  densities,  and  as  a 
result,  the  index  value  for  such  a  county 
would  be  relatively  low  in  spite  of 
relatively  high  population  densities  in 
some  parts  of  the  county  (San 
Bernardino  County,  Califomia  provides 
a  good  example).  Because  population 
density  is  calculated  by  dividing  total 
population  by  total  land  area,  local,  sub- 
county  variations  in  population 
distribution  patterns  are  not  revealed. 

1.  Steps  in  Defining  Density-Based 
Statistical  Areas 

a.  The  overall  residential  population 
density  for  each  county  is  calculated  by 
dividing  total  population  by  total  land 
area. 


b.  All  counties  within  a  given  state  are 
ranked  according  to  population  density. 
The  highest-density  county  is  assigned 
the  rank  N,  where  N  equals  the  number 
of  counties  in  the  state.  The  second- 
highest-density  county  is  assigned  the 
rank  N-1;  third-highest,  N-2;  and  so 
forth.  For  example,  if  there  are  100 
counties  in  a  state,  then  the  county  vtrith 
the  highest  population  density  has  a 
rank  of  100;  the  county  with  the  second 
highest  population  density  is  99. 

c.  The  state  ranking  ratio  (SRR)  of 
each  coimty  is  calculated  by  dividing 
the  rank  of  the  county  by  the  total 
number  of  counties  in  the  state,  using 
the  following  equation: 

SRR  =  N[N-l,N-2,...]/N 

d.  After  assigning  each  county  a 
ranking  ratio  within  the  state,  steps  a,  b, 
and  c  are  repeated  at  the  national  level. 
In  this  iteration,  N  will  represent  the 
number  of  counties  vnthin  the  United 
States  (see  Figure  4a). 
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e.  Each  county  is  assigned  an  index 
number  (I)  by  multiplying  its  state 
ranking  ratio  (SRR)  and  the  national 
ranking  ratio  (NRR)  using  the  following 
equation: 

SRRxNRR  =  I 

This  produces  an  index  value  that  can 
be  used  to  classify  and  compare 
counties  throughout  the  United  States  in 
terms  of  population  density,  and  thus 
relative  social  and  economic  importance 
(see  Figure  4b).  . 


2.  Identification  of  Residential  Density- 
Based  Statistical  Areas 

This  approach  would  produce  index 
values  for  all  coimties  that  can  be  used 
for  classification  into  as  many  density- 
based  levels  as  needed.  A  five-level 
classification  that  ranges  between  an 
index  value  of  0.0  to  .19  at  the  low  end 
and  a  value  of  .80  to  1.0  at  the  high  end 
captures  most  recognizable  aspects  of 
the  settlement  pattern  of  the  United 
States.  Contiguous  counties  in  the  same 
classification  level  then  can  be 
identified  as  individual  density-based 
statistical  areas. 


3.  Titles  of  Density-Based  Statistical 
Areas 

The  title  of  a  density-based  statistical 
area  will  include  the  name  of  the 
incorporated  place  with  the  largest 
population  within  that  area.  The  names 
of  up  to  two  additional  incorporated 
places  that  are  at  least  one-third  the  size 
of  the  largest  place  will  be  included  in 
the  title  in  order  of  descending 
population  rank. 
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Part  V.  Additional  Issues  for 
Ckinsideration 

This  portion  of  the  Notice  briefly 
discusses  a  few  issues  that  were  not 
fully  addressed  in  Parts  I  through  IV. 
These  issues  are:  (1)  how  to  account  for 
residual  areas  or  exhaust  the  territory  of 
the  Nation  within  a  statistical  area 
classification;  (2)  how  best  to  meet  data 
producers'  and  users'  desires  for  both 
county-based  and  sub-county-based 
classifications;  and  (3)  how  to  identify 
various  settlement  categories,  such  as 
iimer  city,  suburban.  exurt)an,  and  rural 
areas,  in  ways  that  are  usehil  when 
analyzing  and  understanding  settlement 
and  economic  patterns  within 
metropolitan  and  nonmetropolitan 
areas. 

A.  Accounting  for  Residual  Areas 

Three  of  the  four  approaches 
presented  in  Part  IV  for  defining 
metropolitan  and  noimietropolitem  areas 
relied  on  commuting  patterns  as  a 
measure  of  Unkages  between  outlying 
and  central  areas.  In  all  three  of  these 
approaches,  however,  some  residual 
territory  could  not  be  linked  with  the 
central  areas.  This  section  discusses 
methods  for  minimizing  this  residual 
territory  when  defining  metropolitan 
and  nonmetropolitan  areas.  These 
methods  could  be  used  individually  or 
in  combination. 

One  means  of  reducing  residual 
territory  is  to  establish  a  minimum 
commuting  threshold  low  enough  to 
ensure  that  all  or  nearly  all  territory  is 
included  within  a  metropolitan  or 
noimietropolitan  area.  Although  this 
approach  would  result  in  areas  that 
account  for  all  the  territory  of  the 
Nation,  the  necessary  commuting 
threshold  would  be  so  low  as  to  call  into 
question  the  meaningfulness  of  social 
and  economic  linkages  between  centers 
and  some  outlying  areas.  As  a  result,  the 
conceptual  integrity  of  metropolitan  and 
noimietropolitan  areas  would  be 
compromised. 

A  second  method  involves  identifying 
cores  of  varying  minimum  sizes  around 
which  metropolitan  and 
nonmetropolitan  areas  are  defined  using 
a  commuting  threshold  that  is 
sufficiently  high  to  portray  meaningful 
linkages.  This  approach  does  not 
eliminate  the  possibility  that  residual 
territory  will  remain,  but  reduces  the 
extent  of  residual  territory  to  a  more 
meaningful  set  of  areas.  This  approach 
is  taken  in  Parts  IV.A  and  IV.C. 

A  variant  of  this  second  approach  ^ 
reduces  the  extent  of  residual  territory 
by  defining  influence  zones  associated 
with  each  metropolitan  and 
nonmetropolitan  area,  as  outlined  in 


Part  IV.B.  An  outlying  area  that  does  not 
qualify  for  inclusion  in  a  metropoUtan 
or  nonmetropolitan  area  could  fall 
within  the  influence  area  of  a 
metropolitan  or  nonmetropolitan  area. 
Still,  the  extent  of  residual  territory  is 
reduced  rather  than  eliminated. 

A  third  approach  involves  using 
additional  measures  of  social  and 
economic  linkages,  such  as  newspaper 
circulation,  media  market  penetration, 
and  commodity  flows,  in  addition  to 
commuting  criteria,  to  eliminate 
residual  territory.  These  other  measures 
would  be  used  as  a  last  resort  after  all 
outlying  areas  are  added  to  a 
metropolitan  or  noimietropolitan  area 
on  the  basis  of  commuting.  This 
approach  eliminates  residual  areas  by 
assigning  all  territory  to  metropolitan  or 
nonmetropolitan  areas  but  in  doing  so 
estabhshes  a  two-tiered  system  of 
qualification.  As  a  result,  outlying  areas 
within  a  particular  metropolitan  or 
nonmetropolitan  area  may  be  linked 
with  the  core,  but  by  different  criteria. 

B.  Development  of  Multiple  Sets  of 
Statistical  Areas 

Some  data  users  have  expressed  an 
interest  in  both  a  county-based 
classification,  which  offers  greater 
availability  of  data,  and  sub-county- 
based  classifications,  which  offer  greater 
geographic  precision  when  defining 
metropolitan  and  nonmetropolitan 
areas.  Data  providers  and  users  could 
choose  the  classifications  that  best  fit 
their  research  and  analysis  needs, 
guided  by  advice  about  appropriate  uses 
of  each  classification.  The  substantial 
downside  to  this  approach  is  the 
potential  confusion  resulting  from  the 
existence  of  two  or  more  parallel 
classifications.  Data  providers  also 
would  be  faced  with  increased  costs  for 
preparing  data  according  to  two  or  more 
classifications. 

C.  Settlement  Types  Within 
Metropolitan  and  Nonmetropolitan 
Areas 

Data  providers  and  users  have 
expressed  a  desire  for  ofiicial 
classification  of  a  variety  of  settlement 
types — such  as  inner  city,  inner  and 
outer  suburb,  and  exurban — within 
metropolitan  and  nonmetropolitan 
areas.  A  key  aspect  of  this  issue  has 
been  the  lack  of  an  official  designation 
of  what  constitutes  "suburban" 
territory.  Designations  of  such 
settlement  types  are  not  essential  to 
defining  social  and  economic  linkages 
among  communities  within 
metropolitan  and  nonmetropolitan 
areas,  but  they  are  useful  for  analyzing 
and  understanding  settlement  patterns. 
A  separate  settlement  classification 


system  that  would  be  consistent  with 
metropolitan  and  nonmetropolitan  areas 
may  be  appropriate. 

Measures  that  could  be  employed  in 
delineating  inner  city,  inner  suburban, 
outer  suburban,  and  exurban  territory 
include,  in  some  combination: 

•  median  housing  imit  age  or  year  of 
housing  imit  construction; 

•  commuting  interchange  with 
central  core; 

•  directionality  of  commuting 
patterns; 

•  population  or  housing  density;  and 

•  road  density. 

High  population  density,  older 
housing  stock,  multidirectional 
commuting,  and  contiguity  with  the 
inner  city  are  typical  of  inner  suburban 
areas,  for  example.  Outer  suburban  areas 
are  typified  by  moderate  population 
density  and  age  of  housing  stock  and 
moderately  unidirectional  commuting 
flows.  Exurban  areas  typically  are  of  low 
population  density,  but  are 
distinguished  fit>m  other  sparsely 
settled  territory  by  newer  housing  and 
unidirectional  commuting  flows. 
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Et  VII.  Frequentiy  Used  Terms 
asterisk  (*)  denotes  tenns  proposed 
Jie  purposes  of  this  I^otice) 

Census  county  division  (CCD) — ^A 
1  tatistical  subdivision  of  a  county, 
I  Btablished  cooperatively  by  the  Census 
I  tuieau  and  state  and  local  government 
E  uthohties,  for  the  presentation  of 
(  ecennial  census  data  in  21  states  where 
t  linor  civil  divisions  either  do  not  exist 
c  r  are  imsatisfactory  for  the  collection, 
[  resentation,  and  analysis  of  census 
s  tatistics. 

Census  tract— A  small,  relatively 
I  ermanent  statistical  subdivision  of  a 
Doimty,  delineated  cooperatively  by 
local  statistical  areas  program 

icipants  and  the  Census  Bureau, 
insus  tracts  for  the  2000  decennial 
snsus  will  have  between  1,500  and 
,000  inhabitants. 

Central  city^-The  largest  city  of  a 
letropolitan  statistical  area  or  a 
msolidated  metropolitan  statistical 
at^a.  plus  additional  cities  that  meet 
$pecified  statistical  criteria. 
j  j  Central  county— The  coimty  or 
cbunties  of  an  MA  containing  the  largest 
city  or  urbanized  area,  and  to  and  from 
which  commuting  is  measured  to 
dietermine  qualification  of  outlying 
( :punties. 

Consolidated  metropolitan  statistical 
fffea  (CMSA) — A  geographic  entity 
defined  by  OMB  for  statistical  purposes, 
i  \tn  area  becomes  a  CMSA  if  it  meets  the 
requirements  to  quaUfy  as  a 
metropolitan  statistical  area,  has  a 
population  of  1,000,000  or  more, 
contains  component  parts  that  quahfy  as 
^Hmary  metropolitan  statistical  areas 
CPMSAs),  and  local  opinion  favors 
PMSA  designation.  Whole  coimties  are 
components  of  CMSAs,  except  in  New 
England,  where  they  are  composed  of 
(jikies  and  towns. 

\County  subdivision — A  legal  (minor 
Oiivil  division)  or  statistical  (census 
lunty  division)  subdivision  of  a 
iimty. 

•  Daily  influence  area  (DIA) — 
rritory  that  is  minimally  associated 

with  a  statistical  settlement  area. 

functional  integration — ^The  linkage 
dfl  geographic  entities  according  to 
patterns  of  social  or  economic 
iDJteractions. 

,  \Geocoding — ^The  practice  of  assigning 
d^ta  to  a  specific  geographic  location 
arid  a  set  of  geographic  codes. 

*  Geographic  Duilding  block—The 
geographic  unit,  such  as  census  tract, 
county  subdivision,  or  county,  that 
fOtms  the  basic  geographic  component 
ojfja  metropohtan  or  nonmetropolitan 
atto. 


Internal  point — A  point,  generally 
marking  the  central  location  within  a 
geographic  entity. 

*  Mesopolitan  region — A  geographic 
entity  containing  a  core  area  of  at  least 
50,000  persons  and  less  than  100,000 
persons  plus  adjacent  communities 
having  a  high  degree  of  social  and 
economic  integration  with  that  core. 

Metropolitan  area  (MA) — ^A  collective 
term,  established  by  OMB  and  used  for 
the  first  time  in  1990,  to  refer  to 
metropolitan  statistical  areas, 
consolidated  metropolitan  statistical 
areas,  and  primary  metropohtan 
statistical  areas. 

*  Metropolitan  region — A  geographic 
entity  containing  a  core  area  of  at  least 
100,000  persons  plus  adjacent 
commimities  having  a  high  degree  of 
social  and  economic  integration  with 
that  core. 

Metropolitan  statistical  area  (MSA)— 
A  geographic  entity,  defined  by  OMB  for 
statistical  purposes,  containing  a  core 
area  with  a  large  population  center  and 
adjacent  communities  having  a  high 
degree  of  social  and  economic 
integration  with  that  center. 
Qualification  of  an  MSA  requires  the 
presence  of  a  city  with  50,000  or  more 
inhabitants,  or  the  presence  of  an 
urbanized  area  and  a  total  population  of 
at  least  100,000  (75,000  in  New 
England).  MSAs  are  composed  of  entire 
counties,  except  in  New  England  where 
the  components  are  cities  and  towns. 

*  Micropolitan  region — A  geographic 
entity  containing  a  core  area  of  at  least 
10,000  persons  and  less  than  50,000 
persons  plus  adjacent  communities 
having  a  high  degree  of  social  and 
economic  integration  with  that  core. 

Minor  civil  division  (MCD) — A  type  of 
govenimental  unit  that  is  the  primary 
legal  subdivision  of  a  county,  created  to 
govern  or  administer  an  area  rather  than 
a  specific  population.  MCE)s  are 
recognized  by  the  Census  Bureau  as  the 
county  subdivisions  of  28  states  and  the 
District  of  Columbia. 

New  England  county  metropolitan 
area  (NECMA) — County-based  areas 
defined  by  OMB  to  provide  an 
alternative  to  the  city-and  town-based 
metropolitan  statistical  areas  and 
consolidated  metropolitan  statistical 
areas  in  New  England. 

Outlying  county— The  county  or 
counties  that  qualify  for  inclusion  in  a 
metropohtan  area  based  on  commuting 
ties  with  central  counties  and  other 
specified  measures  of  metropolitan 
character. 

Population  density — A  measure  of  the 
number  of  people  per  geographic  unit, 
usually  expressed  in  terms  of  people  per 
square  mile  or  per  square  kilometer. 


Population  growth  rofe— The  change 
in  a  population  during  a  given  period, 
as  determined  by  births,  deaths,  and  net 
migration,  and  commonly  expressed  as 
a  percentage  of  the  initial  population. 

Primary  metropolitan  statistical  area 
(PMSA)— A  county  or  group  of  counties 
that  meet  specified  statistical  criteria 
and  receive  local  opinion  support  for 
recognition  as  a  component  of  a 
consolidated  metropolitan  statistical 
area  under  OMB's  metropolitan  area 
standards. 

Qualifier  urbanized  areo— The 
urbanized  area  that  results  in 
qualification  of  a  metropolitan  area. 

•  Rural  community  area  (RCA)— A 
geographic  entity  containing  geographic 
units  not  included  within  a  statistical 
settlement  area,  metropolitan  region, 
mesopolitan  region,  or  micropolitan 
region,  n6r  withui  associated  influence 
areas,  and  defined  partly  in  accordance 
with  local  opinion. 

*  Statistical  settlement  area  (SSA) — A 
geographic  entity  containing  a  core  of  at 
least  10,000  persons  and  surrounding 
communities  that  are  linked  socially 
and  economically,  as  measured  by 
commuting. 

Urbanized  area  (UA) — A  statistical 
geographic  area  defined  by  the  Census 
Bureau,  consisting  of  a  central  place(s) 
and  adjacent  densely  settled  territory 
that  together  contain  at  least  50.000 
people,  generally  with  an  overall 
population  density  of  at  least  1 ,000 
people  per  square  mile. 
Donald  R.  Arbuckle, 

Acting  Administrator,  Office  of  Information 
and  Regulatory  Affairs. 

Appendix  A — Revised  Standards  for 
Defining  Metropolitan  Areas  in  the 
x990s 

Part  I.  Overview 

Part  I  gives  the  structure  of  this  document. 
Part  II  describes  the  changes  from  the 
previous  standards  and  the  reasons  for  the 
changes.  Part  III  gives  the  official 
metropolitan  area  standards  for  the  1990s. 
Part  rv  gives  a  list  of  definitions  of  key  terms 
and  guidelines  used  in  the  standards.  The 
temis  in  Part  IV  are  listed  in  alphabetical 
order. 

In  Part  III,  sections  1  through  7  contain  the 
basic  standards  for  defining  metropolitan 
statistical  areas  in  all  States  except  the  New 
England  States.  They  specify  standards  for 
determining:  how  large  a  population  nucleus 
must  be  to  qualify  as  an  MSA  (section  1):  the 
central  county/counties  of  the  MSA  (section 
2);  additional  outlying  counties  with 
sufficient  metropolitan  character  and 
integration  to  the  central  county/counties  to 
qualify  for  inclusion  in  the  MSA  (section  3); 
the  central  city  or  cities  of  each  MSA  (section 
4);  whether  two  adjacent  MSAs  qualify  to  be 
combined  (section  5);  four  categories  or 
levels  of  MSAs,  based  on  the  total  population 
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of  each  area  (section  6);  and  the  title  of  each 
MSA  (section  7). 

Sections  8  through  10  provide  a  framework 
for  identifying  PMSAs  within  an  MSA  of  at 
least  one  million  population.  If  such  PMSAs 
are  identified,  the  larger  area  of  which  they 
are  components  is  designated  a  CMSA. 

Sections  11  through  15  apply  only  to  the 
New  England  States.  In  these  States, 
metropolitan  areas  are  comp)osed  of  cities 
and  towns  rather  than  whole  counties. 
Sections  11, 12,  and  13  sp>ecify  how  New 
England  MSAs  are  defined  and  titled. 
Sections  14  and  15  show  how  CMSAs  and 
PMSAs  are  defined  and  titled. 

Section  16  sets  forth  the  standards  for 
updating  definitions  between  decennial 
censuses. 

Part  n.  Changes  in  the  Standards  for  the 
1990s 

The  metropolitan  area  standards  for  the 
1990s  generally  reflect  a  continuity  with 
those  adopted  for  the  1980s,  and  they 
maintain  the  basic  concepts  originally 
developed  in  1950.  The  substantive 
modifications  of  the  standards  are  specified 
below.  Some  other  modifications  have  been 
made  that  involve  word  changes  but  not 
substance. 

1.  Effective  April  1, 1990,  the  set  of  areas 
known  as  Metropolitan  Statistical  Areas 
(MSAs),  Primary  Metropolitan  Statistical 
Areas  (PMSAs),  and  Consolidated 
Metropolitan  Statistical  Areas  (CMSAs)  will 
be  designated  collectively  as  Metrofwlitan 
Areas  (MAs).  The  reason  for  this  change  is  to 
distinguish  between  the  individual  areas 
known  as  MSAs  and  the  set  of  all  areas. 

2.  A  small  group  of  counties  containing  a 
portion  of  a  city's  urbanized  area  will  now 
qualify  as  outlying,  even  though  their 
population  density  is  relatively  low.  This 
change  allows  the  inclusion  in  metropolitan 
areas  of  entire  urbanized  areas. 

3.  Counties  included  solely  because  they 
contain  at  least  2.500  (Ktpulation  in  a  central 
city  now  will  be  assigned  outlying  coimty 
rather  than  central  coimty  status  (section 
3A(6)).  This  will  ensure  that  additional 
outlying  counties  will  not  be  designated 
solely  because  of  commuting  with  a  county 
including  a  small  portion  of  the  central  city. 

4.  The  largest  city,  and  other  cities  of  at 
least  15,000  in  a  secondary  noncontiguous 
urbanized  area  within  a  metro[>olitan 
statistical  area,  now  may  be  identifled  as 
central  cities,  provided  that  the  other 
requirements  for  central  cities  are  met 
(sections  4E  and  4F).  This  allows  cities  that 
perform  as  central  cities  in  secondary 
noncontiguous  urbanized  areas  to  be 
designated  as  central  cities. 

5.  The  employment  criterion  for  inclusion 
in  an  area  title  is  deleted;  only  the  population 
criteria  remain  (section  7).  This  change  was 
made  because  in  1980  only  one  area  qualified 
based  on  employment. 

6.  A  place  qualifying  as  a  central  cify  but 
with  less  than  one-third  the  f)opulation  of  the 
largest  cify  may  now  be  included  in  the 
metropolitan  statistical  area  title  if  strongly 
supported  by  local  opinion  (section  7A(3)). 
Communities  often  have  strong  views  on  the 
way  their  MSAs  are  titled.  This  change 
allows  taking  these  views  into  account. 


7.  The  presence  of  a  small  portion  (less 
than  2,500  population)  of  the  largest  city  of 
a  CMSA  in  a  county  no  longer  precludes 
consideration  of  that  counfy  as  a  PMSA 
(section  8B(4)).  Such  a  small  portion  of  a  city 
does  not  alter  the  characteristics  of  the 
PMSA. 

8.  We  have  added  standards  for  intercensal 
updating  of  metropolitan  areas  (section  16). 
These  standards  existed  separately,  but  we 
felt  they  should  be  incorporated  into  the 
published  standards. 

9.  Qualifying  percentages  and  ratios  are 
considered  to  one  decimal  and  ratios  on  the 
basis  of  two  decimals  (in  each  case,  one  less 
decimal  than  previously)  (Part  IV).  The 
previous  standards  implied  a  level  of 
accuracy  that  was  not  justified. 

10.  Several  technical  adjustments  were 
made  (Part  IV).  For  example,  localities  in 
Puerto  Rico  officially  known  as  aldeas  in 
1980,  are  now  termed  comunidades. 

Part  m.  Official  Standards  for  Metropolitan 
Areas 

Basic  Standards.  Sections  1  through  7 
apply  to  all  States  except  the  six  New 
England  States,  that  is,  Connecticut,  Maine, 
Massachusetts,  New  Hampshire,  Rhode 
Island,  and  Vermont.  They  also  apply  to 
Puerto  Rico.' 

Section  1.  Population  Size  Requirements  for 
Qualification 

Each  metropolitan  statistical  area  must 
include: 

A.  A  cify  of  50,000  or  more  population,  or' 

B.  A  Census  Bureau  defined  urbanized  area 
of  at  least  50,000  population,  provided  that 
the  component  county/counties  of  the 
metropolitan  statistical  area  have  a  total 
population  of  at  least  100,000.' 

Section  2.  Central  Counties 

The  central  counfy/counties  of  the  MSA 
are: 

A.  Those  counties  that  include  a  central 
cify  (see  section  4)  of  the  MSA,  or  at  least  50 
percent  of  the  population  of  such  a  cify, 
provided  the  city  is  located  in  a  qualifier 
urbanized  area;  and  B.  Those  counties  in 
which  at  least  50  percent  of  the  population 
lives  in  the  qualifier  urbanized  area(s). 

Section  3.  Outlying  Counties 

A.  An  outlying  counfy  is  included  in  an 
MSA  if  any  one  of  the  six  following 
conditions  is  met: 

(1)  At  least  50  percent  of  the  employed 
workers  residing  in  the  counfy  commute  to 
the  central  counfy/coimties,  and  either 

(a)  The  population  densify  of  the  counfy  is 
at  least  25  persons  per  square  mile,  or 


(b)  At  least  10  percent,  or  at  least  5,000,  of 
the  population  lives  in  the  qualifier 
urbanized  area(s); 

(2)  From  40  to  50  percent  of  the  employed 
workers  commute  to  the  central  coimty/ 
counties,  and  either 

(a)  The  population  density  is  at  least  35 
f>ersons  per  square  mile,  or 

(b)  At  least  10  percent,  or  at  least  5,000,  of 
the  population  lives  in  the  qualifier 
urbanized  area(s); 

(3)  From  25  to  40  percent  of  the  employed 
workers  commute  to  the  central  county/ 
counties  and  either  the  population  density  of 
the  county  is  at  least  50  persons  per  square 
mile,  or  any  two  of  the  following  conditions 
exist: 

(a)  Population  densify  is  at  least  35  persons 
per  square  mile, 

(b)  At  least  35  percent  of  the  population  is 
urban, 

(c)  At  least  10  percent,  or  at  least  5,000,  of 
the  population  lives  in  the  qualifier 
urbanized  area(s); 

(4)  From  15  to  25  percent  of  the  employed 
workers  commute  to  the  central  county/ 
counties,'  the  population  density  of  the 
counfy  is  at  least  50  persons  per  square  mile, 
and  any  two  of  the  following  conditions  also 
exist: 

(a)  Population  densify  is  at  least  60  persons 
per  square  mile, 

(b)  At  least  35  percent  of  the  population  is 
urban, 

(c)  Population  growth  between  the  last  two 
decennial  censuses  is  at  least  20  percent, 

(d)  At  least  10  percent,  or  at  least  5,000,  of 
the  population  lives  in  the  qualifier 
urbanized  area(s); 

(5)  From  15  to  25  percent  of  the  employed 
workers  commute  to  the  central  counfy/ 
counties,*  the  population  densify  of  the 
counfy  is  less  than  50  persons  per  square 
mile,  and  any  two  of  the  following  conditions 
also  exist: 

(a)  At  least  35  percent  of  the  population  is 
urban, 

(b)  Population  growth  between  the  last  two 
decennial  censuses  is  at  least  20  percent, 

(c)  At  least  10  percent,  or  at  least  5,000,  of 
the  population  lives  in  the  qualifier 
urbanized  area(s); 

(6)  At  least  2,500  of  the  population  lives  in 
a  central  cify  of  the  MSA  located  in  the 
qualifier  urbanized  area(8).* 

B.  If  a  county  qualifies  on  the  basis  of 
commuting  to  the  central  counfy/counties  of 
two  different  MSAs,  it  is  assigned  to  the  area 
to  which  commuting  is  greatest,  unless  the 
relevant  commuting  percentages  are  within  5 
points  of  each  other,  in  which  case  local 
opinion  about  the  most  appropriate 
assignment  will  be  considered. 


■  Those  provisions  of  sections  1  through  7  that  are 
applicable  to  New  England  are  specifled  in  the 
standards  relating  to  New  England  (sections  1 1 
through  15). 

'  An  MSA  designated  on  the  basis  of  census  data 
according  to  standards  in  effect  at  the  time  of 
designation  will  not  be  disqualified  on  the  basis  of 
lacking  a  city  of  at  least  50,000  population. 

'  An  MSA  designated  on  the  basis  of  census  data 
according  to  standards  in  effect  at  the  time  of 
designation  will  not  be  disqualified  on  the  basis  of 
lacking  an  urbanized  area  of  at  least  50,000  or  a 
total  MSA  population  of  at  least  100,000. 


*  Also  accepted  as  meeting  this  commuting 
requirement  are: 

(a)  The  number  of  persons  working  in  the  county 
who  live  in  the  central  county/counties  is  equal  to 
at  least  15  percent  of  the  number  of  employed 
workers  living  in  the  county;  or 

(b)  The  sum  of  the  number  of  workers  commuting 
to  and  Gram  the  central  county/counties  is  equal  to 
at  least  20  percent  of  the  number  of  employed 
workers  living  in  the  county. 

^  See  section  4  for  the  standards  for  identifying 
central  cities. 
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C.  If  a  county  qualifies  as  a  central  county 
\  [nder  section  2  and  also  qualifles  as  an 
( lutlying  county  of  another  metropolitan  area 
1  inder  section  3A  on  the  basis  of  commuting 
1 0  (or  from)  another  central  county,  both 
( ounties  become  central  counties  of  a  single 
1  aerged  MSA. 

;  lection  4.  Central  Cities 

The  central  city/cities  of  the  MSA  are: 

A.  The  city  wiUi  the  largest  population  in 
I  16  MSA; 

B.  Each  additional  city  with  a  population 
I  )f  at  least  250,000  or  with  at  least  100,000 

;  tersons  working  within  its  limits: 

C.  Each  additional  city  with  a  population 

( if  at  least  25,000,  an  employment/residence 
I  atio  of  at  least  0.75,  and  at  least  40  percent 
I  )f  its  employed  residents  working  in  the  city; 

D.  Each  city  of  15,000  to  24,999  population 
I  bat  is  at  least  one-third  as  large  as  the  largest 
I  sntral  city,  has  an  employment/residence 

]  atio  of  at  least  0.75,  and  has  at  least  40 
tercent  of  its  employed  residents  working  in 
he  city; 

E.  The  largest  city  in  a  secondary 
loncontiguous  urtnnized  area,  provided  it 
tas  at  least  15,000  population,  an 

I  tmployment/residence  ratio  of  at  least  0.75, 
I  ind  has  at  least  40  percent  of  its  employed 
]  esidents  working  in  the  city; 

F.  Each  additional  city  in  a  secondary 

I  toncontiguous  urbanized  area  that  is  at  least 
I  me-third  as  lai^e  as  the  lai^gest  central  city 
I  if  that  urbanized  area,  that  has  at  least  15,000 
lopulation  and  an  employment/residence 
atio  of  at  least  0.75,  and  that  has  at  least  40 
>ercent  of  its  employed  residents  working  in 
he  city. 

Jection  5.  Combining  Adjacent  Metropolitan 
itatistical  Areas 

Two  ad|ac8nt  MSAs  defined  by  sections  1 
hiDugh  4  are  combined  as  a  single  MSA 
wovided: 

A.  The  total  population  of  the  combination 
s  at  least  one  million,  and: 

(1)  The  commuting  interchange  between 
he  two  MSAs  is  equal  to: 

(a)  At  least  15  percent  of  the  employed 
workers  residing  in  the  smaller  MSA,  or 

Cb)  At  least  10  percent  of  the  employed 
workers  residing  in  the  smaller  MSA,  and 

(i)  The  urbanized  area  of  a  central  city  of 
I  me  MSA  is  contiguous  with  the  urbanized 
I  sea  of  a  central  city  of  the  other  MSA,  or 

(ii)  A  central  city  in  one  MSA  is  included 
n  the  same  urbanized  area  as  a  central  city 
n  the  other  MSA;  and 

(2)  At  least  60  percent  of  the  population  of 
i  lach  MSA  is  urban. 

B.  The  total  population  of  the  combination 
8  less  than  one  million  and: 

(1)  Their  largest  central  cities  are  within  25 
niles  of  one  another,  or  their  urbanized  areas 
ire  contiguous;  and 

(2)  There  is  definite  evidence  that  the  two 
ireas  are  closely  integrated  with  each  other 
iconomically  and  socially;  and 

(3)  Local  opinion  in  both  areas  supports 
he  combination. 


Section  6.  Levels 

A.  Each  MSA  defined  by  sections  1 
through  5  is  categorized  in  one  of  the 
following  levels  based  on  total  population: 

Level  A — MSAs  of  1  million  or  more; 
Level  B— MSAs  of  250.000  to  999,999; 
Level  C— MSAs  of  100,000  to  249,999;  and 
Level  D— MSAs  of  less  than  100,000. 

B.  Areas  assigned  to  Level  B,  C,  or  D  are 
designated  as  MSAs.  Areas  assigned  to  Level 
A  are  not  finally  designated  or  titled  until 
they  have  been  reviewed  under  sections  8 
and  9. 

Section  7.  Titles  of  Metropolitan  Statistical 
Areas  (MSAs) 

A.  The  title  of  an  MSA  assigned  to  Level 
B,  C,  or  D  includes  the  name  of  the  largest 
central  city,  and  up  to  two  additional  city 
names,  as  follows: 

(1)  The  name  of  each  additional  city  with 
a  population  of  at  least  250,000; 

(2)  The  names  of  the  additional  cities 
qualified  as  central  cities  by  section  4, 
provided  each  is  at  least  one-third  as  large  as 
the  largest  central  city;  and 

(3)  The  names  of  other  central  cities  (up  to 
the  maximum  of  two  additional  names)  if 
local  opinion  supports  the  resulting  title. 

B.  An  area  title  that  includes  the  names  of 
more  than  one  city  begins  with  the  name  of 
the  largest  city  and  lists  the  other  cities  in 
order  of  their  population  according  to  the 
most  recent  national  census.' 

C.  In  addition  to  city  names,  the  title 
contains  the  name  of  each  State  in  which  the 
MSA  is  located. 

Standards  for  Primary  and  Consolidated 
Metropolitan  Statistical  Areas  (PMSAs  and 
CMSAs). 

Sections  8  through  10  apply  to  Level  A 
metropolitan  statistical  areas  outside  New 
England. 

Section  8.  Qualifications  for  Designation  of 
Primary  Metropolitan  Statistical  Areas 
(PMSAs) 

Within  a  Level  A  MSA: 

A.  Any  county  or  group  of  counties  that 
was  designated  an  SMSA  on  January  1, 1980, 
will  be  designated  a  PMSA,  unless  local 
opinion  does  not  support  its  continued 
separate  designation  for  statistical  purposes. 

B.  Any  additional  coimty/counties  for 
which  local  opinion  strongly  supports 
separate  designation  will  be  considered  for 
identification  as  a  PMSA,  provided  one 
county  is  included  that  has: 

(1)  At  least  100,000  population; 

(2)  At  least  60  percent  of  its  population 
urban; 

(3)  Less  than  35  percent  of  its  resident 
workers  working  outside  the  county;  and 

(4)  Less  than  2,500  {wpulation  of  the 
largest  central  city  of  the  Level  A  MSA. 

C  A  set  of  two  or  more  contiguous 
counties  for  which  local  opinion  strongly 


■The  largest  central  city  included  in  an  existing 
metropolitan  area  title  will  not  be  resequenced  in 
or  displaced  from  that  title  until  both  its  population 
and  the  number  of  persons  working  within  its  limits 
are  exceeded  by  those  of  another  city  qualifying  for 
the  area  title. 


supf)ort8  separate  designation,  and  that  may 
include  a  county  or  counties  that  also  could 
qualify  as  a  PMSA  under  section  8B,  also  will 
be  considered  for  designation  as  a  PMSA, 
provided: 

(1)  Each  county  meets  requirements  (1),  (2). 
and  (4)  of  section  8B,  and  has  less  than  50 
percent  of  its  resident  workers  working 
outside  the  county; 

(2)  Each  county  in  the  set  has  a  commuting 
interchange  of  at  least  20  percent  with  the 
other  counties  in  the  set;  and 

(3)  The  set  of  two  or  more  contiguous 
counties  has  less  than  35  percent  of  its 
resident  workers  working  outside  its  area. 

D.  Each  county  in  the  interim  Level  A 
MSA,  not  included  within  a  central  core 
under  sections  8A  through  C,  is  assigned  to 
the  contiguous  PMSA  to  whose  central  core 
commuting  is  greatest,  provided  this 
commuting  is: 

(1)  At  least  15  percent  of  the  county's 
resident  workers; 

(2)  At  least  5  percentage  points  higher  than 
the  commuting  flow  to  any  other  PMSA 
central  core  that  exceeds  IS  percent;  and 

(3)  Laiger  than  the  flow  to  the  county 
containing  the  Level  A  MSA's  largest  central 
city. 

E.  If  a  county  has  qualifying  commuting 
ties  to  two  or  more  PMSA  central  cores  and 
the  relevant  values  are  within  5  percentage 
points  of  each  other,  local  opinion  is 
considered  before  the  county  is  assigned  to 
any  PMSA. 

F.  The  interim  PMSA  definitions  resulting 
from  these  procedures  (including  possible 
alternative  definitions,  where  appropriate) 
are  submitted  to  local  opinion.  Final 
definitions  of  PMSAs  are  made  based  on 
these  standards,  and  a  review  of  local 
opinion. 

G.  If  any  primary  metropolitan  statistical 
area  or  areas  have  been  recognized  under 
sections  8  A  through  F,  the  balance  of  the 
Level  A  metropolitan  statistical  area,  which 
includes  its  largest  central  city,  also  is 
recognized  as  a  primary  metropolitan 
statistical  area.'' 

Section  9.  Levels  and  Titles  of  Primary 
Metropolitan  Statistical  Areas 

A.  PMSAs  are  categorized  in  one  of  four 
levels  according  to  total  population, 
following  the  standards  of  Section  6A. 

B.  PMSAs  are  titled  in  either  of  two  ways: 

(1)  Using  the  names  of  up  to  three  cities 
in  the  primary  metropolitan  statistical  area 
that  have  qualified  as  central  cities  of  the 
Level  A  MSA  under  section  4,  following  the 
standards  of  section  7  for  selection  and 
sequencing;  or 

(2)  Using  the  names  of  up  to  three  counties 
in  the  PMSA,  sequenced  in  order  from  largest 
to  smallest  population. 

C  Local  opinion  on  the  most  appropriate 
title  will  be  considered. 


'  If  section  6G  would  result  in  the  balance  of  the 
Level  A  metropolitan  statistical  area  including  a 
noncontiguous  county,  this  county  will  be  added  to 
the  contiguous  primary  metropolitan  statistical  area 
to  which  the  county  ha*  the  greatest  commuting. 
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Section  10.  Designation  and  Titles  of 
Consolidated  Metropolitan  Statistical  Areas 

A.  A  Level  A  metropolitan  statistical  area 
in  which  two  or  more  primary  metropolitan 
statistical  areas  are  identified  by  section  8  is 
designated  a  consolidated  metropolitan 
statistical  area.  If  no  primary  metropolitan 
statistical  areas  are  defined,  the  Level  A  area 
remains  a  metropolitan  statistical  area,  and  is 
titled  according  to  section  7. 

B.  Consolidated  metropolitan  statistical 
areas  are  titled  according  to  the  following 
guidelines.  Local  opinion  is  always  sought 
before  determining  the  title  of  a  consolidated 
metropolitan  statistical  area. 

(1)  The  title  of  each  area  includes  up  to 
three  names,  the  first  of  which  is  always  the 
name  of  the  largest  central  city  in  the  area. 
A  change  in  the  first-named  city  in  the  title 
will  not  be  made  until  both  its  population 
and  the  number  of  fiersons  working  within 
its  limits  are  exceeded  by  the  those  of 
another  city  in  the  consolidated  area. 

(2)  The  preferred  basis  for  determining  the 
two  remaining  names  is: 

(a)  The  first  city  (or  county)  name  that 
appears  in  the  title  of  the  remaining  primary 
metropolitan  statistical  area  with  the  largest 
total  population;  and 

(b)  The  first  city  (or  county)  name  that 
appears  in  the  title  of  the  primary 
metropolitan  statistical  area  with  the  next 
largest  total  population. 

(3)  A  regional  designation  may  be 
substituted  for  the  second  and/or  third  names 
in  the  title  if  there  is  strong  local  support  and 
the  proposed  designation  is  unambiguous 
and  suitable  for  inclusion  in  a  national 
standard. 

Standards  for  New  England 

In  the  six  New  England  States  of 
Ck}imecticut.  Maine,  Massachusetts,  New 
Hampshire,  Rhode  Island,  and  Vermont,  the 
cities  and  towns  are  administratively  more 
important  than  the  counties,  and  a  wide 
range  of  data  is  compiled  locally  for  these 
entities.  Therefore,  the  cities  and  towns  are 
the  units  used  to  define  metrop>olitan  areas  in 
these  States.  The  New  England  standards  are 
based  primarily  on  population  density  and 
commuting.  As  a  basis  for  measuring 
commuting,  a  central  core  is  first  defined  for 
each  New  England  urbanized  area. 

In  New  England,  there  is  an  alternative 
county-based  definition  of  MSAs  known  as 
the  New  England  County  Metropolitan  Areas 
(NECMAs)  (see  Part  IV). 

Section  11.  New  England  Central  Cores 

A  central  core  is  determined  in  each  New 
England  urbanized  area  through  the 
definition  of  two  zones. 

A.  Zone  A  comprises: 

(1)  The  largest  city  in  the  urbanized  area; 

(2)  Each  additional  place  in  the  urbanized 
area  or  in  a  contiguous  urbanized  area  that 
qualifies  as  a  central  city  under  section  4, 
provided  at  least  15  percent  of  its  resident 
employed  workers  work  in  the  largest  city  in 
the  urbanized  area;* 


(3)  Each  additional  city  or  town  at  least  50 
percent  of  whose  population  lives  in  the 
urbanized  area  or  a  contiguous  urbanized 
area,  provided  at  least  15  percent  of  its 
resident  employed  workers  work  in  the 
laigest  city  in  the  urbanized  area  plus  any 
additional  central  cities  qualified  by  section 
11A(2).'' 

B.  Zone  B  comprises  each  city  or  town  that 
has: 

(1)  At  least  50  percent  of  its  population 
living  in  the  urbanized  area  or  in  a 
contiguous  urbanized  area;  and 

(2)  At  least  15  percent  of  its  resident 
employed  workers  working  in  Zone  A.* 

C.  The  central  core  comprises  Zone  A, 
Zone  B,  and  any  city  or  town  that  is 
physically  surrounded  by  Zones  A  or  B, 
except  that  cities  or  towns  that  are  not 
contiguous  with  the  main  portion  of  the 
central  core  are  not  included. 

D.  If  a  city  or  town  qualifies  under  sections 
11 A  through  C  for  more  than  one  central 
core,  it  is  assigned  to  the  core  to  which 
commuting  is  greatest,  unless  the  relevant 
commuting  percentages  are  within  5  {>oints 
of  each  other,  in  which  case  local  opinion  as 
to  the  most  appropriate  assignment  also  is 
considered. 

Section  12.  Outlying  Cities  and  Towns 

A.  A  city  or  town  contiguous  to  a  central 
core  as  defined  by  section  11  is  included  in 
its  metropolitan  statistical  area  if: 

(1)  It  has  a  population  density  of  at  least 
60  persons  per  square  mile  and  at  least  30 
fjercent  of  its  resident  employed  workers 
work  in  the  central  core;  or 

(2)  It  has  a  population  density  of  at  least 
100  persons  per  square  mile  and  at  least  15 
percent  of  the  employed  workers  living  in  the 
city  or  town  work  in  the  central  core." 

B.  If  a  city  or  town  has  the  qualifying  level 
of  commuting  to  two  different  central  cores, 
it  is  assigned  to  the  metropolitan  statistical 
area  to  which  commuting  is  greatest,  unless 
the  relevant  commuting  percentages  are 
within  5  points  of  each  other,  in  which  case 
local  opinion  as  to  the  most  appropriate 
assignment  also  is  considered. 

C.  If  a  city  or  town  has  the  qualifying  level 
of  commuting  to  a  central  core,  but  has 
greater  commuting  to  a  nonmetropolitan  city 
or  town,  it  will  not  be  assigned  to  any 
metropolitan  statistical  area  unless  the 
relevant  commuting  percentages  are  within  5 
points  of  each  other,  in  which  case  local 
opinion  as  to  the  most  appropriate 
assignment  will  also  be  considered. 


•Also  accepted  as  meeting  this  commuting 
requirement  are: 

(a)  The  number  of  persons  working  in  the  subject 
city  or  toivn  who  live  in  the  specified  city  or  area 


is  equal  to  at  least  15  percent  of  the  employed 
workers  living  in  the  subject  city  or  town;  or 

(b)  The  sum  of  the  number  of  workers  commuting 
to  and  from  the  specified  city  or  area  is  equal  to 
at  least  20  percent  of  the  employed  workers  living 
in  the  subject  city  or  town. 

'This  commuting  requirement  is  also  considered 
to  have  been  met  if: 

(a)  The  number  of  persons  working  in  the  city  or 
town  who  live  in  the  central  core  is  equal  to  at  least 
15  percent  of  the  employed  workers  living  in  the 
city  or  town. 

(b)  The  sum  of  the  number  of  workers  commuting 
to  and  from  the  central  core  is  equal  to  at  least  20 
percent  of  the  employed  workers  living  in  the  city 
or  town. 


Section  13.  Applicability  of  Basic  Standards 
to  New  England  Metropolitan  Statistical 
Areas 

A.  An  area  defined  by  sections  11  and  12 
qualifies  as  a  metropx)litan  statistical  area  if 
it  contains  a  city  of  at  least  50,000  population 
or  has  a  total  population  of  at  least  75,000.  ■<> 

B.  The  area's  central  cities  are  determined 
according  to  the  standards  of  section  4. 

C.  Two  adjacent  New  England 
metropolitan  statistical  areas  are  combined  as 
a  single  metropolitan  statistical  area  provided 
the  conditions  of  section  5A  are  met.  Section 
SB  is  not  applied  in  New  England. 

D.  Each  New  England  metropolitan 
statistical  area  defined  by  sections  13A 
through  C  is  categorized  in  one  of  the  four 
levels  specified  in  section  6A.  Areas  assigned 
to  Level  B,  C,  or  D  are  designated  as 
metropolitan  statistical  areas.  Areas  assigned 
to  Level  A  are  not  finally  designated  until 
they  have  been  reviewed  under  sections  14 
and  15. 

E.  New  England  metropolitan  statistical 
areas  are  titled  according  to  the  standards  of 
section  7. 

Section  14.  Qualification  for  Designation  of 
Primary  Metropolitan  Statistical  Areas 
(PMSAs) 

The  following  are  qualifications  within  a 
Level  A  metropolitan  statistical  area  in  New 
'  England: 

A.  Any  group  of  cities  and  towns  that  was 
recognized  as  a  standard  metropolitan 
statistical  area  on  January  1, 1980,  will  be 
recognized  as  a  primary  metropolitan 
statistical  area,  unless  local  opinion  does  not 
support  its  continued  separate  recognition  for 
statistical  purposes. 

B.  Any  additional  group  of  cities  and/or 
towns  for  which  local  opinion  strongly 
supports  separate  recognition  will  be 
considered  for  designation  as  a  primary 
metropolitan  statistical  area,  if: 

(1)  The  total  population  of  the  group  is  at 
least  75,000; 

(2)  It  includes  at  least  one  city  with  a 
population  of  15,000  or  more,  an 
employment/residence  ratio  of  at  least  0.75, 
and  at  least  40  percent  of  its  employed 
residents  working  in  the  city; 

(3)  It  contains  a  core  of  communities,  each 
of  which  has  at  least  50  percent  of  its 
population  living  in  the  urbanized  area,  and 
which  together  have  less  than  40  percent  of 
their  resident  workers  commuting  to  jobs 
outside  the  core;  and 

(4)  Each  community  in  the  core  also  has: 

(a)  At  least  5  percent  of  its  resident  workers 
working  in  the  component  core  city 
identified  in  section  14B(2),  or  at  least  10 
percent  working  in  the  component  core  city 
or  in  places  already  qualified  for  this  core; 
this  percentage  also  must  be  greater  than  that 
to  any  other  core  or  to  the  largest  city  of  the 
Level  A  MSA;  and 

(b)  At  least  20  percent  commuting 
interchange  with  the  component  core  city 
together  with  other  cities  and  towns  already 


">A  New  England  metropolitan  statistical  area 
designated  on  the  basis  of  census  data  according  to 
standards  in  effect  at  the  time  of  designation  will 
not  be  disqualiHed  on  the  basis  of  lacking  a  total 
population  of  at  least  75,000. 


Federal  Register /Vol.  63.  No.  244 /Monday,  December  21.  1998 /Notices 


70559 


(  ualified  for  the  core;  this  interchange  also 
must  be  greater  than  with  any  other  core  or 
1  vith  the  largest  city  of  the  Level  A  MSA. 
C  Contiguous  component  central  cores 
1  oay  be  meiged  as  a  single  core  if: 

(1)  Section  14B  would  qualify  the 

( omponent  core  city  of  one  core  for  inclusion 
:  D  the  other  core;  and 

(2)  There  is  substantial  local  support  for 
I  testing  the  two  as  a  single  core. 

D.  Each  city  or  town  in  the  interim  Level 

,  V  MSA  not  included  in  a  core  under  sections 
i4A  through  C  is  assigned  to  the  contiguous 
'.  'MSA  to  whose  core  its  commuting  is 
createst,  if: 

(1)  This  commuting  is  at  least  15  percent 
I  )f  the  place's  resident  workers;  and 

(2)  The  commuting  interchange  with  the 
»re  is  greater  than  with  the  Level  A  MSA's 
aigest  city. 

E.  If  a  city  or  town  has  qualifying 
»mmuting  ties  to  two  or  more  cores  and  the 

relevant  values  are  within  5  percentage 
boints  of  each  other,  local  opinion  is 
Ix>nsidered  before  the  place  is  assigned  to  any 
f>MSA. 

I   F.  The  interim  PMSA  definitions  resulting 
pvmthese  procedures  (including  possible 
alternative  definitions,  where  appropriate] 
are  submitted  to  local  opinion.  Final 
definitions  of  PMSAs  are  made  based  on 
these  standards,  and  a  review  of  local 
bpinion. 

'   G.  If  any  primary  metropolitan  statistical 
Area  or  areas  have  been  recognized  under 
sections  14A  through  F,  the  balance  of  the 
Level  A  metropolitan  statistical  area,  which 
includes  its  largest  city,  also  is  recognized  as 
B  primary  metropolitan  statistical  area.  ■  ■ 

Section  15.  Levels  and  Titles  of  Primary 
Metropolitan  Statistical  Areas  and 
Consolidated  Metropolitan  Statistical  Areas 
In  New  England 

A.  New  England  primary  metrofmlitan 
statistical  areas  are  categorized  in  one  of  four 
levels  according  to  total  population, 
following  section  6A. 

B.  New  England  primary  metropolitan 
statistical  areas  are  titled  using  the  names  of 
ip  to  three  cities  in  the  primary  area  that 
lave  qualified  as  central  cities  under  section 
1,  following  the  standards  of  section  7  for 
selection  and  sequencing. 

C.  Each  Level  A  metropolitan  statistical 
nea  in  New  England  in  which  primary 
netropolitan  statistical  areas  have  been 
dentified  and  supported  by  local  opinion 
according  to  section  14]  is  designated  a 
»nsolidated  metropolitan  statistical  area. 
Titles  of  New  England  consolidated 
metropolitan  statistical  areas  are  determined 
following  the  standards  of  section  10.  A 
Level  A  metropolitan  statistical  area  in  which 
lo  primary  metropolitan  statistical  areas 
lave  been  defined  is  designated  a 
netropolitan  statistical  area,  and  is  titled 
Kcording  to  the  rules  of  section  7. 


"If  section  14G  results  in  the  balance  of  the 
Level  A  metropolitan  statistical  area  including  a 
noncontiguous  city  or  town,  this  place  will  be 
idded  to  the  contiguous  primary  metropolitan 
itatisticai  area  to  which  it  has  the  greatest 
x>mmuting. 


Section  J  6.  Intercensal  Metropolitan  Area 
Changes 

A.  Definitions. 

(1)  A  Census  Count  is  a  special  census 
conducted  by  the  U.S.  Bureau  of  the  Census 
or  a  decennial  census  count  updated  to 
reflect  annexations  and  boundary  changes 
since  the  census. 

(2)  A  Census  Bureau  Estimate  is  a 
population  estimate  issued  by  the  U.S. 
Bureau  of  the  Census  for  an  intercensal  year. 

B.  Qualification  for  Designation  of  a 
Metropolitan  Statistical  Area.  The 
qualifications  for  designation  are  as  follows: 

(1)  A  city  reaches  50,000  population 
according  to  a  Census  Count  or  Census 
Bureau  Estimate. 

(2)  A  nonmetropolitan  county  containing 
an  urbanized  area  (UA]  defined  by  the 
Bureau  of  the  Census  at  the  most  recent 
decennial  census  reaches  100,000  population 
according  to  a  Census  Count  or  Census 
Bureau  Estimate.  If  the  potential 
metropolitan  statistical  area  centered  on  the 
urbanized  area  consists  of  two  or  more 
counties,  their  total  population  must  reach 
100,000.  In  New  England,  the  cities  and 
towns  qualifying  for  the  potential 
metropolitan  statistical  area  must  reach  a 
total  population  of  75,000. 

(3)  The  Census  Bureau  defines  a  new 
urbanized  area  based  on  a  Census  Count  after 
the  decennial  census,  and  the  potential 
metropolitan  statistical  area  containing  the 
urbanized  area  meets  the  population 
requirements  of  section  16.B(2). 

If  a  metropolitan  statistical  area  is  qualified 
intercensally  by  a  Census  Bureau  Estimate, 
the  qualification  must  be  confirmed  by  the 
next  decennial  census,  or  the  area  is 
disqualified. 

C.  Addition  of  Counties.  Counties  are  not 
added  to  metropolitan  statistical  areas 
between  censuses,  except  as  follows: 

(1]  If  a  central  city  located  in  a  qualifier 
urbanized  area  extends  into  a  county  not 
included  in  the  metropKilitan  statistical  area 
and  the  population  of  the  portion  of  the  city 
in  the  county  reaches  2,500  according  to  a 
Census  Count,  then  the  county  qualifies  as  an 
outlying  county  and  is  added  to  the 
metropolitan  statistical  area. 

(2]  If  a  metropolitan  statistical  area 
qualified  intercensally  under  section  16B 
meets  the  requirements  of  section  5B  for 
combination  with  a  metropolitan  statistical 
area  already  recognized,  that  combination 
may  take  place  and  thereby  alter  the 
definition  of  the  existing  metropolitan 
statistical  area. 

D.  Qualification  for  Designation  of  a 
Central  City.  A  Census  Count  serves  to 
qualify  a  central  city  (section  4]  that  has 
failed  to  qualify  solely  because  its  population 
was  smaller  than  required — for  example,  it 
did  not  qualify  as  the  largest  city  of  the 
metropolitan  statistical  area  (section  4A),  or 
was  below  250,000  (4B],  below  25,000  (4C), 
or  below  15,000  (4D-F).  If  qualification 
requires  comparison  with  the  population  of 
another  city,  comparison  is  made  with  the 
latest  available  Census  Bureau  Estimate  or 
Census  Count  of  the  population  of  the  other 
city. 

E.  Area  Titles.  The  title  of  a  metropolitan 
statistical  area,  primary  metropolitan 


statistical  area,  or  consolidated  metropolitan 
statistical  area  may  be  altered  to  include  the 
name  of  a  place  that  has  newly  qualified  as 
a  central  city  on  the  basis  described  in 
section  16D,  and  that  also  meets  the 
requirements  of  section  7.  Such  a  change  is 
made  by  adding  the  new  name  at  the  end  of 
the  existing  title,  but  cannot  be  made  if  the 
title  already  contains  three  names.  Names  in 
area  titles  are  not  resequenced  except  on  the 
basis  of  a  decennial  census. 

F.  Other  aspects  of  the  metropolitan  area 
definitions  are  not  subject  to  change  between 
censuses. 

Part  IV.  General  Procedurat  and  Definitions 

This  part  specifies  certain  important 
guidelines  regarding  the  data  and  procedures 
used  in  implementing  the  standards.  It  also 
gives  definitions  for  "city,"  "urbanized  area," 
and  other  key  terms. 

General  Procedures 

Local  Opinion.  Local  opinion  is  the 
reflection  of  the  views  of  the  public  on 
specified  matters  relating  to  the  application 
of  the  standards  for  defining  metropolitan 
areas,  obtained  through  the  appropriate 
congressional  delegation,  and  considered 
after  the  thresholds  in  the  statistical 
standards  have  been  met.  Members  of  the 
congressional  delegation  will  be  urged  to 
contact  a  wide  range  of  groups  in  their 
communities,  including  business  or  other 
leaders.  Chambers  of  Commerce,  planning 
commissions,  and  local  officials,  to  solicit 
comments  on  specified  issues.  OMB  will 
consider  all  pertinent  local  opinion  material 
on  these  matters  in  determining  the  final 
definition  and  title  of  the  area.  After  a 
decision  has  been  made  on  a  particular 
matter,  OMB  will  not  again  request  local 
opinion  on  the  same  question  until  after  the 
next  national  census. 

Local  opinion  is  considered  for: 

(a)  Combining  two  adjacent  metropolitan 
statistical  areas  (of  less  than  one  million 
population]  whose  central  cities  are  within 
25  miles  of  each  other  (section  5B]. 

(b)  Metropolitan  statistical  area  titles 
(section  7A(3]). 

(c)  Identifying  primary  metropolitan 
statistical  areas  within  consolidated 
metropolitan  statistical  areas  (sections  8  and 
14). 

(d)  Titling  primary  metropolitan  statistical 
areas  (sections  9  and  15]. 

(e)  Titling  consolidated  metropolitan 
statistical  areas  after  identification  of  the 
largest  city  (sections  10  and  15]. 

(f)  Assignment  of  a  county  or  place  that, 
based  on  commuting,  is  eligible  for  inclusion 
in  more  than  one  area  (sections  3B.  8E,  llD, 
12B  and  12C,  and  14E]. 

New  England  County  Metropolitan  Areas 
(NECMAs).  The  New  England  County 
Metropolitan  Areas  (NECMAs]  provide  an 
alternative  to  the  official  city-and-town-based 
metropolitan  statistical  areas  in  that  region 
for  the  convenience  of  data  users  who  desire 
a  county-defined  set  of  areas. 

The  NECMA  for  a  metropolitan  statistical 
area  includes: 

1.  The  county  containing  the  first-named 
city  in  the  metro(>olitan  statistical  area  title. 
In  some  cases,  this  county  will  contain  the 
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fint-named  city  of  one  or  more  additional 
metropolitan  statistical  areas. 

2.  E^cfa  other  county  which  has  at  least  half 
of  its  population  in  the  metropolitan 
statistical  ana(s)  whose  first-named  cities  are 
in  the  county  identified  in  step  1. 

The  NECMA  fm  a  consolidated 
metropolitan  statistical  area  also  is  defined 
by  the  above  rules,  except  that  the  New 
England  portion  of  the  consolidated 
metropolitan  statistical  area  which  includes 
New  York  Gty  is  used  as  the  basis  for 
defining  a  separate  NECMA.  No  NECMAs  are 
defined  iar  individual  primary  metropolitan 
statistical  anas. 

The  central  cities  of  a  NECMA  are  those 
cities  in  the  NECMA  that  qualify  as  central 
dtias  of  a  metropolitan  statistical  area  or 
consolidated  metropolitan  statistical  area; 
some  central  cities  may  not  be  included  in 
any  ^ffiCMA  title. 

The  title  of  the  NECMA  includes  each  city 
in  the  NECMA  that  is  the  first-named  title 
dty  of  a  metropolitan  area,  in  descending 
order  of  metropolitan  statistical  area  (or 
primary  metropolitan  statistical  area]  total 
pcqmUtioa.  Other  cities  that  appear  in 
metropolitan  area  titles  are  included  only  if 
the  resulting  NECMA  title  would  consist  of 
no  more  than  three  names. 

Levels  for  NECMAs  are  determined 
following  section  6A  of  the  official 
metropolitan  area  standards. 

PuKmUages.  Densities,  and  Ratios. 
Percentages  and  densities  are  computed  to 
the  nearest  tenth  (one  decimal);  ratios  are 
computed  to  the  nearest  one  hundredth  (two 
decimals);  and  comparisons  between  them 
are  made  on  that  basis. 

Populations.  In  general,  the  population 
data  required  by  the  standards  are  taken  from 
the  moat  recent  national  census.  However,  in 
certain  situations  either  (l)  the  results  of  a 
special  census  taken  by  the  Bureau  of  the 
Osnsus.  or  (2)  a  population  estimate 
published  by  the  Bureau  of  the  Census  may 
be  used  to  meet  the  requirements  of  the 
standards  (section  16). 

Review  of  Cutoffs  and  Values.  0MB  has 
promulgated  these  standards  with  the  advice 
of  the  Federal  Executive  Committee  on 
Metropolitan  Areas,  following  an  open 
period  of  public  comment.  After  the  1990 
derennial  census  data  become  available,  the 
Federal  Executive  Committee  will  review  the 
census  data  and  their  implications  for  the 
cutoA  and  values  used  in  the  standards,  and 
will  report  to  OMB  the  results  of  its  review. 

Central  Con — The  counties  (or  cities  and 
towns  in  New  England)  that  are  eligible  for 
initial  delinaation  as  primary  metropolitan 
statistical  areas  because  they  meet  specified 
population  and  commuting  criteria. 

Cfty— The  term  "dty"  includes: 

(a)  Any  place  incorporated  under  the  laws 
of  its  State  as  a  city,  village,  borough  (except 
in  Alaska),  or  town  (except  in  the  New 
England  States,  New  York,  and  Wisconsin). 
These  comprise  the  category  of  incorporated 
places  recognized  in  Bureau  of  the  Census 
publications. 

(b)  In  Hawaii,  any  place  recognized  as  a 
census  designated  place  by  the  Bureau  of  the 
Census  in  consultation  with  the  State 


government;  in  Puerto  Rico,  any  place 
recognized  as  a  zona  urbana  or  a  comunidad 
by  tt»  Bureau  of  the  Census  in  consultation 
with  the  Commonwealth  government. 
(Hawaii  and  Puerto  Rico  do  not  have  legally 
defined  cities  corresponding  to  those  of  most 
States.) 

(c)  Any  township  in  Michigan,  Minnesota, 
New  Jersey,  or  Pennsylvania,  and  any  town 
in  the  New  England  States,  New  York,  or 
Wisconsin,  at  least  90  percent  of  whose 
population  is  classified  by  the  Bureau  of  the 
Census  as  urban,  provided  it  does  not  contain 
any  part  of  a  dependent  incorporated  place. 

Commuting  Interchange — ^llie  conunuting 
interchange  between  two  areas  is  the  sum  of 
the  number  of  workers  who  live  in  either  of 
the  areas  but  work  in  the  other. 

County— Far  purposes  of  the  standards,  the 
term  "county"  includes  county  equivalents, 
such  as  parishes  in  Louisiana  and  boroughs 
and  census  areas  (formerly  census  divisions) 
in  Alaska.  Certain  States  contain  cities  that 
are  independent  of  any  county;  such 
independent  dties  in  Maryland.  Missouri, 
and  Nevada  are  treated  as  county  equivalents 
for  purposes  of  the  standards. 

In  Virginia,  where  most  incorporated 
places  of  more  than  15,000  are  independent 
of  counties,  the  standards  usually  regard  each 
such  dty  as  included  in  the  county  from 
which  it  was  originally  formed,  or  primarily 
formed.  In  certain  exceptional  cases,  the  dty 
itself  is  treated  as  a  county  equivalent,  as 
follows: 

(a)  An  independent  city  that  has  absorbed 
its  parent  county  (Chesapeake,  Hampton, 
Newport  News,  Suffolk,  Virginia  Beach);  and 

(b)  An  independent  city  associated  with  an 
urbanized  area  other  than  the  one  with  which 
its  parent  county  is  primarily  associated  (for 
example.  Colonial  Heights). 

A  county  included  in  a  metropolitan  area 
is  either  a  central  (section  2),  or  an  outlying 
(section  3)  county.  An  outlying  county  must 
be  contiguous  with  a  central  county  or  with 
an  outlying  county  that  has  already  qualified 
for  inclusion. 

Employment/Residence  Ratio — This  ratio 
is  computed  by  dividing  the  number  of 
persons  working  in  the  dty  by  the  number 
of  resident  workers  with  place  of  work 
reported.  (These  items  are  taken  bam  the 
most  recent  national  census.)  For  example,  a 
city  with  an  equal  number  of  jobs  and 
working  residents  has  an  employment/ 
residence  ratio  of  1.00. 

Interim  Area — ^An  area  that  meets  the 
requirements  of  sections  1  through  4,  or 
sections  11  through  13,  for  metropolitan 
statistical  area  qualification,  which  needs  to 
be  fiirther  examined  to  determine:  (1)  if  it 
qualifies  for  combination  with  any  adjacent 
interim  area,  (2)  its  final  level,  based  on 
population;  and  (3)  if  the  area  has  1  million 
or  more  population,  the  identification  of 
primary  metropolitan  statistical  areas,  if  any, 
and  the  preferences,  expressed  through  local 
opinion,  for  consolidated  or  individual 
identity. 

Largest  Central  City— The  largest  central 
city  of  a  metropolitan  area  is  the  central  city 
with  the  greatest  population  at  the  time  of  the 
initial  metropolitan  area  designation.  Once 
determined,  the  largest  central  city  will  not 
be  replaced  until  both  its  population  and  the 


number  of  persons  working  within  its  limits 
are  exceeded  by  those  of  another  city  in  the 
area. 

Outconunutiitg— The  niunber  (or  percent) 
or  woricers  living  in  a  spedfied  area,  such  as 
a  dty  or  a  county,  whose  place  of  work  is 
located  outside  that  area. 

Qualifier  Urbanized  Areo— The  qualifier 
urlnnized  area(s)  for  a  metropolitan 
statistical  area  are: 

1.  The  urbanized  area  that  resulted  in 
qualification  under  section  IB  or  the 
urbanized  area  containing  the  city  that 
resulted  in  qualification  under  section  lA. 

2.  Any  other  urbanized  area  whose  largest 
dty  is  located  in  the  same  coimty  as  the 
largest  city  of  the  urbanized  area  identified 
in  paragraph  one  above,  or  has  a  least  50 
percent  of  its  population  in  that  county. 

Secondary  Noncontiguous  Urbanized 
Area — ^An  additional  lubanized  area  within  a 
metropolitan  statistical  area  that  has  no 
common  boundary  of  more  than  a  mile  with 
the  main  urbanized  area  around  which  the 
metropolitan  statistical  larea  is  defined. 

Standard  Metropolitan  Statistiail  Area — 
The  term  used  from  1959  to  1983  to  describe 
the  statistical  system  of  metropolitan  areas, 
and  the  areas  as  individually  defined.  It  was 
preceded  by  Standard  Metropolitan  Area 
(SMA)  from  1950  to  1959,  and  superseded  by 
Metropolitan  Statistical  Area  in  1983.  That 
term  was  adopted  when  the  current  system 
formally  recognizing  consolidated 
metrtq>olitan  statistical  areas  and  their 
OMnponent  primary  metropolitan  statistical 
areas  was  put  in  place.  The  teini 
Metropolitan  Area  (MA)  is  used  to  describe 
the  system  and  the  areas  collectively,  but  the 
individual  areas  will  retain  the  MSA.  CMSA. 
and  PMSA  nomenclature. 

Urban — ^The  Bureau  of  the  Census 
classifies  as  urban: 

(a)  The  population  living  in  urbanized 
areas;  plus 

(b)  The  population  in  other  incorporated  or 
census  designated  places  of  at  least  2.500 
population  at  the  most  recent  national 
census. 

Urbanized  Area — ^An  area  defined  by  the 
Bureau  of  the  Census  according  to  specific 
criteria,  designed  to  include  the  densely 
settled  area  arouind  a  large  place.  The 
definition  is  based  primarily  on  density 
rather  than  governmental  tmit  boundaries. 
An  urbanized  area  must  have  a  total 
population  of  at  least  50,000.  (See  qualifier 
urbanized  area  and  secondary  noncontiguous 
urbanized  area). 

Appendix  B — OKfB  Memorandum  M- 
94-22.  "Use  of  Metropolitan  Area 
Definitions" 

Mays,  1994 

M  04  22 

MEMCXIANDUM  FOR  HEADS  OF 

DEPARTMENTS  AND  AGENCIES 
FROM:  Leon  E.  Panetta 
SUBJECT:  Use  of  Metropolitan  Area 

Definitions 

On  December  28, 1992,  the  Office  of 
Management  and  Budget  issued  revised 
metropolitan  area  (MA)  definitions  to  reflect 
shifts  in  population  and  other  demographic 
changes  that  had  occurred  during  the 
preceding  decade.  At  the  time  the  revisions 
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'  s  ere  announced,  we  provided  guidance 
OMB  Bulletin  93-05)  to  Federal  departments 
•nd  agencies  concerning  the  use  of  MA 
00finitions  for  statistical  purposes. 
j  I  During  the  past  year,  we  have  received  a 
snbstantial  number  of  letters  from  Members 
of  Congress,  local  government  ofHcials,  and 
others  involved  with  administering  various 
Federal  programs.  For  the  most  part,  their 
correspondence  has  been  related  to 
nonstatistical  uses  of  the  MA  deHnitions  in 
the  allocation  of  Federal  program  funds. 
Itieir  concerns  have  highlighted  the  need  to 
reiterate  the  purposes  for  which  OMB  defines 
jifetropolitan  areas  and  our  advice  with 
Mspect  to  other  uses  agencies  may  make  of 
Ukese  definitions. 

1 1  The  metropolitan  area  classification 
provides  a  nationally  consistent  set  of 
definitions  suitable  for  collecting,  tabulating, 
and  publishing  Federal  statistics.  The 
definitions  of  metropolitan  areas  are 
established  and  maintained  solely  for 
statistical  purposes.  In  periodically  reviewing 
aiid  revising  the  MA  definitions,  OMB  does 
not  take  into  account  or  attempt  to  anticipate 
ehy  nonstatistical  uses  that  may  be  made  of 
ihe  definitions,  nor  will  OMB  modify  the 
i^finitions  to  meet  the  requirements  of  any 
obnstatistical  program. 
I  We  recognize  that  some  legislation 
Specifies  the  use  of  metropolitan  areas  for 
Urogrammatic  purposes,  including  allocating 
Federal  funds.  For  example,  the  Health  Care 
Financing  Administration  uses  MAs  to  define 
l4bor  market  areas  and  gather  hospital  wage 
ita  that  are  used  in  developing  a  hospital 
age  index  for  the  labor  related  portion  of  a 
pital's  standardized  Medicare  payment, 
e  Department  of  Housing  and  Urban 
ivelopment's  Community  Development 
Block  Grant  (CDBG)  program  targets  70 
rcent  of  CDBG  funds  to  "entitlement 
mmunities"  which  include  cities  of  50,000 
more  or  central  cities  of  MAs.  We  will 
ntinue  to  work  with  the  Congress  to  clarify 
le  foundations  of  the  metropolitan  area 
finitions  and  the  resultant,  often 
intended  consequences  of  their  use  for 
mstatistical  purposes. 
In  cases  where  there  is  no  statutory 
juirement  and  an  agency  elects  to  use  the 
Ma  definitions  in  a  nonstatistical  program,  it 
is  the  sponsoring  agency's  responsibility  to 
ensure  that  the  definitions  are  appropriate  for 
such  use.  When  an  agency  is  publishing  for 
comment  a  proposed  regulation  that  would 
li^se  the  MA  definitions  for  a  nonstatistical 
purpose,  the  agency  should  seek  public 
comment  on  the  proposed  use  of  the  MA 
l4efinitions. 

I  would  appreciate  your  sharing  this 
i^iiormation  with  others  in  your  department 
agency. 

NotR  The  latest  version  of  OMB  Bulletin 
^3-05,  referenced  above,  is  OMB  Bulletin  No. 
{ 5-06,  issued  on  June  23, 1998. 

Appendix  C — Summary  of  the 
Conference  on  New  Approaches  to 
l^efining  Metropolitan  and 
Nonmetropolitan  Areas 

This  conference,  held  on  November  29-30, 
:  995  in  Bethesda,  Maryland,  constituted  part 


of  the  Office  of  Management  and  Budget's 
metropolitan  area  standards  review  that  is  to 
be  completed  by  spring  2000.  The  conference 
provided  an  open  forum  for  discussion  of 
proposed  alternative  approaches  to  defining 
metropolitan  and  nonmetrop>olitan  areas,  as 
well  as  discussion  of  the  current 
metropolitan  area  standards.  Presentations  of 
findings  from  four  commissioned  studies  of 
alternative  approaches  to  defining  areas  were 
the  centerpiece  of  the  conference.  Pap>ers 
from  these  studies  were  published  in 
Metropolitan  and  Nonmetropolitan  Areas: 
New  Approaches  to  Geographical  Definition, 
Population  Division  Working  Paper  No.  12, 
Bureau  of  the  Census. 

ConCerence  Points  of  General  Agreement 

•  The  Federal  Government  should  define 
standard  metropolitan  and  nonmetropolitan 
areas. 

•  The  metropolitan  and  nonmetropolitan 
areas  defined  should  cover  the  entire 
territory  of  the  United  States  and  better 
account  for  the  fiill  range  of  settlement 
patterns  than  do  the  ciurent,  dichotomous 
metropolitan  areas  and  nonmetropolitan 
residual. 

•  MetrofKilitan  and  nonmetropkolitan  areas 
should  be  defined  according  to  the  same  set 
of  rules  for  all  parts  of  the  country. 

•  A  county-based  set  of  metropolitan  and 
nonmetropolitan  areas  is  necessary,  but  also 
there  should  be  alternative,  sub-county  unit- 
based  areas. 

•  Familiar  components  of  settlement — 
including  those  represented  by  today's 
metropolitan  area  definitions — should  be  in 
evidence  in  a  new  system. 

Conference  Views  on  Major  Questions 

The  conference  explicitly  addressed  a  list 
of  major  questions  that  are  fundamental  to 
any  set  of  areas  defined  by  the  Federal 
Government.  These  same  questions  had  been 
addressed  in  the  commissioned  studies  that 
were  the  centerpiece  of  the  conference. 
Presented  here  are  summaries  of  the 
conference  discussions  of  these  questions. 

What  should  be  the  basic  geographic  units 
for  defining  areas?  There  was  strong 
consensus  that  there  must  be  a  county-based 
set  of  defined  areas  for  reasons  of  data 
availability,  comparability,  and  familiarity, 
but  also  there  were  comments  favoring 
additional  sets  of  areas  based  on  sub-a>unfy 
units  for  greater  precision  and  sp>ecial 
purposes.  There  were  suggestions  that 
multiple  sets  of  areas  should  be  provided, 
along  with  documentation  on  appropriate 
uses  of  those  sets.  There  also  were 
suggestions  that  the  Census  Bureau  and  the 
Office  of  Management  and  Budget  should 
facilitate  "do-it-yourseir'  definitions  by 
making  readily  available  as  much  small-area 
data  as  possible. 

What  should  be  the  criteria  for  aggregating 
the  basic  units?  Commuting  data  as  obtained 
from  the  decennial  census  were  regarded  as 
the  best  measure  for  defining  areas  by  most 
individuals  addressing  this  question.  Other 
data-including  electronic  media  and 
newspaper  market  penetration  data,  local 
traffic  study  data,  and  wholesale  distribution 


data-are  available  and  usable  for  specific 
purposes.  Population  and  housing  density 
data  are  usefiil  for  some  purposes  within  the 
definition  task.  Employment  densify  also 
received  mention. 

Should  there  be  hierarchies  or  multiple 
sets  of  areas?  As  already  noted,  there  were 
comments  favoring  use  of  different 
geographic  units  to  define  sets  of  areas  that 
would  be  available  for  different  purposes. 
There  also  was  discussion — without  any 
clear  outcome — of  classifying  entities  within 
a  nationwide  metropolitan/nonmetropolitan 
definition  framework  into  such  categories  as 
inner  city  and  suburban. 

What  kinds  of  areas  should  receive  official 
recognition?  Inner  city,  suburban,  and 
exurl>an  all  received  mention  as  areas  that 
should  be  recognized  within  metropolitan 
and  nonmetropolitan  areas,  but  this  issue 
was  not  fully  addressed. 

Should  a  new  system  provide  nationwide 
territorial  coverage?  There  was  strong 
agreement  that  the  areas  defined  should 
cover  the  Nation's  entire  territory. 

Should  the  definition  process  follow 
strictly  statistical  rules  or  allow  a  role  for 
local  opinion?  There  were  reservations 
regarding  the  usefulness  of  local  opinion  in 
a  program  of  standard  statistical  areas,  but 
the  majorify  view  expressed  was  that 
soliciting  local  opinion  can  serve  a  useful 
purpose,  particularly  in  providing  room  for 
accommodation  on  some  issues  of  local 
significance  without  threatening  the  integrity 
of  the  national  system.  The  incorporation  of 
local  opinion,  two  individuals  noted,  should 
come  early  in  the  definition  process. 

What  should  be  the  frequency  of  updating? 
There  was  little  discussion  of  this  topic,  as 
the  frequency  of  updating  depends  heavily 
on  decisions  concerning  basic  geographic 
units,  criteria  for  aggregation,  and  data 
availability. 

Should  the  Federal  Government  define 
metropolitan  and  nonmetropolitan  areas? 
The  overall  view  was  strongly  in  favor  of 
metropolitan  and  nonmetropolitan  areas 
being  defined,  although  a  few  individuals 
seemed  to  support  the  idea  of  ceasing  the 
Federal  Government's  activity  in  this  arena 
altogether.  Areas  defined  by  the  Federal 
Government  offer  to  a  wide  community  of 
data  users  the  advantage  of  direct  data 
comparability,  i.e.,  data  frt>m  different 
sources  for  areas  with  the  same  boundaries. 
This  advantage  may  rise  in  importance  in  the 
face  of  programs  shifting  to  states.  There  also 
were  those  who  argued  in  favor  of  a  standard 
set  of  areas  on  the  grounds  that  such  areas 
were  useful  for  non-statistical  program 
administration.  Others  noted  that  the  absence 
of  a  standard  set  of  areas  probably  would 
produce  competing  sets  of  areas  horn 
different  Federal  agencies. 

[FR  Doc.  9»-33676  Filed  12-18-98;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Paris  54  and  69 

[CC  Docket  Nos.  97-21  and  96-45;  FCC  98- 
300] 

Changes  to  ttie  Board  of  Directors  of 
the  National  Exchange  Carrier 
Association,  Inc.,  Federal-State  Joint 
Board  on  Unhwrsal  Service 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  In  this  document,  we 
reconsider  the  current  organizational 
structure  for  administering  the  universal 
service  support  mechanisms  and  adopt 
a  plan  for  merging  the  Schools  and 
Libraries  Corporation  (SLC)  and  the 
Rural  Health  Care  Corporation  (RHCC) 
into  the  Universal  Service 
Administrative  Company  (USAC)  by 
January  1. 1999.  We  substantially  adopt 
the  Report  and  Proposed  Flan  of 
Reorganization  (the  Flan)  filed  with  the 
Commission  by  USAC,  SLC,  and  RHCC 
on  July  1, 1998.  with  certain 
modifications.  We  also  adopt  specific 
procediues  imder  which  achninistrative 
decisions  made  by  USAC  will  be 
reviewable  by  the  Commission. 
DATES:  These  rules  are  effective  January 
1, 1999,  except  for  §  54.701,  which  is 
effective  December  1, 1998;  and 
§§  54.703(c)  and  54.721,  which  contain 
modified  information  collection 
requirements  and  will  not  become 
effective  until  approved  by  the  Office  of 
Management  and  Budget.  The  FCC  will 
pubUsh  a  dociunent  in  the  Federal 
Register  announcing  the  effective  date 
for  §§  54.703(c)  and  54.721. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Webber,  Attorney,  Conunon 
Carrier  Bureau,  Accounting  PoUcy 
Division,  (202)  418-7400. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's 
dociunent  released  on  November  20, 
1998.  The  fiill  text  of  this  document  is 
available  for  public  inspection  during 
regular  business  hours  in  the  FCC 
Reference  Center,  Room  239, 1919  M 
Street,  N.W.,  Washington,  D.C.,  20554. 

Summary  of  Third  Report  and  Order  in 
CC  Docket  No.  97-21,  Fourth  Order  on 
Reconsideration  in  CC  Docket  No.  97- 
21  and  Eighth  Order  on 
Reconsideration  in  CC  Docket  No.  96- 
45 

L  Introduction 

1.  In  this  Order,  we  reconsider  the 
current  organizational  structure  for 
administering  the  universal  service 


support  mechanisms  and  adopt  a  plan 
for  merging  the  Schools  and  Libraries 
Corporation  (SLC)  and  the  Rural  Health 
Care  Corporation  (RHCC)  into  the 
Universal  Service  Administrative 
Company  (USAC)  by  January  1, 1999. 
We  substantially  adopt  the  Report  and 
Proposed  Plan  of  Reorganization  (the 
Plan  )  filed  with  the  Commission  by 
USAC,  SLC,  and  RHCC  on  July  1, 1998, 
with  certain  modifications.  We  also 
adopt  specific  procedures  imder  which 
administrative  decisions  made  by  USAC 
will  be  reviewable  by  the  Commission. 

n.  Revised  Corporate  Structure 

A.  Consolidation  of  Administrative 
Responsibilities 

2.  Commenters  generally  support 
vesting  in  USAC  the  responsibility  for 
administering  all  of  the  universal 
service  support  mechanisms,  including 
the  creation  of  three  divisions — ^the 
Schools  and  Libraries  Division,  the 
Rural  Health  Care  Division  and  the  High 
Cost  and  Low  Income  Division — to 
oversee  each  of  the  support 
mechanisms. 

3.  We  find  that  consoUdating  all  of  the 
administrative  responsibilities  into 
USAC  is  consistent  with  Congress's 
directive  to  establish  a  single  entity  to 
administer  the  universal  service  support 
mechanisms  for  schools.  Ubraries,  and 
rural  health  care  providers,  and  will 
minimize  disruption  and  take  advantage 
of  USAC's  experience  in  administering 
the  universal  service  support 
mechanisms.  We  conclude  that  USAC  is 
imiquely  qualified  to  assume 
responsibility  for  the  administration  of 
all  of  the  support  mechanisms  in  light 
of  its  current  responsibility  for 
administering  the  high  cost  and  low 
income  mechanisms  and  for  collecting 
and  disbursing  funds  for  the  schools 
and  Ubraries  and  rural  health  care 
support  mechanisms.  We  find  that  the 
appointment  of  USAC  minimizes  the 
potential  disruption  of  the  ongoing 
administration  of  the  universal  service 
support  mechanisms  that  could  occur 
were  we  to  appoint  an  entity  that  has 
not  previously  been  involved  in  the 
administration  of  universal  service.  In 
addition,  estabUshing  USAC  as  the 
single  administrator  establishes  clear 
lines  of  accountability.  We  further 
beUeve,  that  the  consolidation  will 
result  in  administrative  efficiencies.  The 
distinct  mission  of  each  support 
mechanism  will  be  preserved  by 
establishing  divisions  within  USAC. 
The  divisions  will  perform  the  duties 
and  functions  currently  performed  by 
SLC,  RHCC  and  the  High  Cost  and  Low 
Income  Committee,  as  directed  by  the 
committees  of  the  USAC  Board. 


4.  We  disagree  with  SBC's  assertions 
that  the  revised  administrative  structure 
is  flawed  in  light  of  its  "erroneous" 
reliance  on  the  lawfulness  of  USAC. 
SBC  contends  that  the  GAO's  finding 
that  the  Commission's  creation  of  SLC 
and  RHCC  violated  the  Government 
Corporation  Control  Act  (GCCA) 
similarly  applies  to  the  Commission's 
creation  of  USAC. 

5.  The  Commission  has  stated  that  it 
reasonably  refied  upon  the  authority  of 
sections  254  and  4(i)  of  the 
Communications  Act  (Act)  when  it 
conditioned  the  approval  of  NECA  as 
the  temporary  Administrator  of  the 
support  mechanisms  on  NECA's 
formation  of  SLC.  RHCC,  and  USAC. 
Indeed,  in  enacting  section  254, 
Congress  specifically  contemplated  that 
the  Commission  would  create  federal 
universal  service  support  mechanisms. 
NECA,  an  independent,  non-profit 
oi;ganization,  had  been  administering 
the  high  cost  support  mechanism  for 
more  than  a  decade  when  Congress 
passed  the  Telecommunications  Act  of 
1996.  Thus,  Congress  was  aware  of 
NECA's  role  when  it  adopted  section 
254,  which  affirmed  and  expanded  the 
Commission's  authority  to  direct  the 
administration  of  universal  service  and   ' 
therefore,  implicitly  affirmed  the 
Commission's  authority  to  employ  an 
independent  entity  to  administer 
universal  service.  We  find  no  indication 
that  Congress  sought  to  dismantle  the 
existing  administrative  system,  or  to 
prohibit  the  Commission  fix>m  using 
NECA,  or  another  independent  entity  to 
administer  universal  service.  USAC  was 
created  as  a  subsidiary  of  NECA. 
Inasmuch  as  USAC  is  a  subsidiary  of 
NECA,  which  was  lawfully  created  and 
has  the  authority  to  administer  the 
universal  service  support  mechanisms, 
we  see  no  statutory  impediment  to 
USAC.  Moreover,  we  find  it  significant 
that  the  GAO  made  findings  only  with 
respect  to  the  creation  of  SLC  and 
RHCC;  GAO  did  not  make  any  findings 
concerning  the  establishment  of  USAC. 
We  thus  find  that  consolidating  the 
administration  of  universal  service  into 
USAC  is  "pursuant  to  the  findings  of  the 
General  Accounting  Office." 

B.  Limitations  on  USAC's  Authority 

6.  Several  conunenters  recommend 
that  USAC's  functions  be  confined 
strictly  to  applying  the  Commission's 
rules  and  that  it  be  prohibited  from 
engaging  in  policy  making.  Consistent 
with  Congress's  directive  that  the 
combined  entity  shall  not  interpret  rules 
or  statute,  we  emphasize  that  USAC's 
function  under  the  revised  structure 
will  be  exclusively  administrative. 
USAC  may  not  make  policy,  interpret 
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1  inclear  provisions  of  the  statute  or 
1  ules,  or  interpret  the  intent  of  Congress. 
^  Vhere  the  Act  or  the  Conunission's 
]  ules  are  unclear,  or  do  not  address  a 
particular  situation,  USAC  must  seek 
Uidance  from  the  Commission  on  how 
1 0  proceed.  Furthermore,  USAC  may 
I  dvocate  positions  before  the 
I  k>mmission  and  Commission  staff  only 
( in  administrative  matters  relating  to  the 
iversal  service  support  mechanisms. 

7.  Commenters  also  urge  the 
mmission  to  ensure  USAC's 

untability  to  the  Commission.  The 
immission  retains  ultimate  control 
iver  the  operation  of  the  federal 
1  miversal  service  support  mechanisms 
I  hrough  its  authority  to  establish  the 
1  ules  governing  the  support  mechanisms 
i  ind  through  its  review  of  administrative 
( lecisions  that  are  appealed  to  the 

<  ^mmission.  The  consolidated  USAC 
vill  continue  to  be  accountable  to  the 

I  Commission  through  the  procediu^s 
I  hat  currently  apply  to  USAC,  SLC,  and 
:CC.  In  fact,  USAC's  appointment  as 
lent  Administrator  and  the 
ixpansion  of  its  responsibilities  are 
londitioned  on  its  compliance  with 
immission  rules  and  orders.  Existing 

Procedures  to  ensure  accountability 
iclude  the  Conunission's  imiversal 
lervice  rules,  which  provide  detailed 
guidance  on  administration  of  the 
Universal  service  support  mechanisms, 
annual  audit  requirements,  regular 
Coordination  with  Commission  staff, 
ind  quarterly  filing  of  projected 
I  idministrative  expenses  and  estimates 
I  »f  support  mechanism  demand.  In 
iddition.  the  Commission  will  continue 
0  oversee  the  structure  and  content  of 
he  annual  independent  audit  that 
JSAC  is  required  to  undertake. 

8.  To  foster  greater  accountability,  we 
I  lirect  USAC  to  prepare  and  submit  to 

he  Commission  and  Congress  an  annual 
port  by  March  31  of  each  year.  The 
immission  proposed  such  a  report  in 
e  Report  to  Congress  and  several 
ommenters  supported  this  proposal. 
'  rhe  annual  report  should  detail  USAC's 
>perations,  activities,  and 
uxomplishments  for  the  prior  calendar 
rear.  In  addition,  the  annual  report 
ihould  provide  an  assessment  of 
xmtractor  performance.  Consistent  with 
he  comments  of  the  American  Library 
Vssodation  (ALA)  and  Intermedia,  we 

<  lirect  USAC  to  include  in  its  annual 
eport  information  about  beneficiary 
md  Service  Provider  participation  in 
»ch  of  the  universal  service  support 
nechanisms  and  administrative  actions 
ntended  to  prevent  waste,  fiaud,  and 
ibuse  by  beneficiaries  and  service 
)roviders.  USAC  shall  consult  with 
Commission  staff  to  define  the  scope 
md  content  of  the  annual  report.  'This 


report  will  serve  as  the  basis  for  an 
annual  review  by  the  Commission  of  the 
universal  service  support  mechanisms. 
Because  the  annual  report  will  detail 
contractor  operations,  it  also  will 
enhance  the  Commission's  oversight  of 
contractor  performance. 

C.  USAC  Permanence  and  Divestiture 

9.  We  conclude  that  USAC  should  be 
made  the  permanent  Administrator  and 
hereby  dispense  with  the  requirement 
that  the  permanent  Administrator  be 
chosen  by  a  federal  advisory  committee. 
Many  commenters  support  the  Plan's 
recommendation  that  the  Commission 
designate  USAC  as  the  permanent 
Administrator.  The  primary  reason  that 
USAC  initially  was  designated  as 
temporary  rather  than  permanent 
Administrator  was  because  the  Joint 
Board  had  concerns  that  NECA  and 
USAC,  as  a  subsidiary  of  NECA,  might 
be  biased  in  favor  of  local  exchange 
carriers  and  might  not  fully  represent  all 
interested  parties.  We  conclude  that, 
subject  to  the  modifications  set  forth  in 
this  Order,  USAC  fairly  represents  all 
interested  parties,  including  a  broad 
range  of  industry,  consumer,  and 
beneficiary  groups.  Therefore,  we 
conclude  that  USAC  should  be  the 
permanent  Administrator.  We  also 
adopt  the  proposal  set  forth  in  the 
Conunission's  Report  to  Congress  to 
review  USAC's  performance  after  one 
year  to  ensure  that  it  is  administering 
universal  service  in  an  efficient, 
effective,  and  competitively  neiitral 
manner.  Providing  permanence  to  the 
revised  structiue  will  ensure  USAC's 
ability  to  continue  to  attract  and 
maintain  qualified  personnel  and  to 
prevent  lumecessary  disruption  to 
contributors  and  beneficiaries. 

10.  We  decline  to  adopt  the  Plan's 
proposal  to  divest  USAC  from  NECA  at 
this  time.  Rather,  consistent  with  the 
Commission's  proposal  in  the  Report  to 
Congress  to  divest  USAC  from  NECA 
pending  Commission  review  of  USAC's 
performance  after  one  year,  we  will 
review  in  one  year  whether  USAC 
should  remain  affiliated  with  NECA. 
Retaining  USAC  as  a  subsidiary  of 
NECA  is  most  responsive  to  Congress's 
directive  that  the  revised  administrative 
structure  be  consistent  with  the  GAO 
letter.  Since  NECA  was  established  in 
1983,  neither  GAO  nor  any  other  party 
has  alleged  that  the  creation  of  NECA 
was  unlawful  or  that  it  violated  the 
GCCA.  Therefore,  we  find  that  retaining 
USAC's  affiliation  vtrith  NECA  is 
responsive  to  concerns  raised  by  the 
GAO.  Moreover,  maintaining  USAC  as  a 
subsidiary  of  NECA  should  minimize 
disruption  to  the  support  mechanisms 
due  to  legal  challenges.  Finally,  to 


eliminate  any  further  question 
concerning  the  Commission's  authority 
to  appoint  USAC  as  the  permanent 
Administrator,  we  renew  our  request  for 
specific  statutory  authorization. 

D.  Changes  to  the  USAC  Board 

11.  We  adopt  the  Plan's  proposals  to 
retain  the  current  seventeen  Board 
member  positions,  based  on  our  belief 
that  the  ciurent  Board  has  achieved  an 
appropriate  balance  of  broad  industry, 
beneficiary,  and  consumer 
representation.  In  addition,  we  are 
persuaded  that  we  should  add  one 
additional  rural  health  care  provider  to 
the  Board.  We  also  adopt  the  Plan's 
proposal  to  create  a  permanent  position 
on  the  USAC  Board  for  the  USAC  CEO, 
for  a  total  of  19  members.  Because  the 
USAC  CEO  will  have  overall 
management  responsibility  for  all  of  the 
support  mechanisms,  we  conclude  that 
the  creation  of  a  voting  position  on  the 
Board  for  the  USAC  CEO  will  offer 
continuity  and  consistency  to  USAC's 
administration,  and  will  create  clear 
lines  of  accoimtability.  We  direct  that 
USAC's  by-laws  be  amended  to  reflect 
the  addition  of  the  USAC  CEO,  as  well 
as  an  additional  rural  health  care 
position. 

12.  We  modify  the  Plan  to  add  a 
second  nual  health  care  representative 
to  the  USAC  Board.  We  agree  with 
RHCC  and  niunerous  commenters  that 
additional  rural  health  care 
representation  will  assist  the  Board's 
ability  to  address  technical  issues  that 
are  unique  to  the  rural  health  care 
community  and  that  may  fall  outside  of 
the  general  com{>etence  and  expertise  of 
the  USAC  Board  as  a  whole.  We  believe 
that  adding  a  second  rural  health  care 
representative  will  help  ensure  that  the 
administrative  structiue  "take(s]  into 
account  the  distinct  mission  of 
providing  universal  service  to  rural 
health  care  providers,"  in  accordance 
with  Congress's  direction.  Rather  than 
changing  the  Board's  composition  by 
replacing  schools  and  libraries 
representatives  with  rural  health  care 
provider  representatives,  as  GTE 
suggests,  we  have  determined  to  add  a 
second  rural  health  care  provider 
representative  to  the  Board.  We  find  that 
this  best  ensures  adequate 
representation  of  all  interested  groups, 
without  disrupting  the  existing 
representation  of  schools  and  libraries, 
which  was  decided  based  on  input  from 
all  interested  parties.  Accordingly,  the 
additional  rural  health  care 
representative  on  the  Rural  Health  Care 
Board  shall  serve  on  the  USAC  Board. 

13.  We  are  not  convinced  by 
Intermedia's  suggestion  that  subject 
matter  expertise  is  necessary  only  at  the 
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division  level,  and  would  not  be  helpful 
on  the  Board  as  well.  We  also  decline 
to  allocate  a  total  of  three  positions  on 
the  USAC  Board  for  rural  health  care 
interests,  as  requested  by  RHCC.  Given 
the  relatively  smaller  size  of  the  rural 
health  care  mechanism  compared  to  the 
schools  and  libraries  support 
mechanism,  we  find  that  including  two 
rural  health  care  representatives  ensiu^s 
adequate  and  proportionate 
representation  of  health  care  interests. 

14.  The  American  Psychological 
Association  recommends  that  we 
allocate  one  rural  heath  care  position 
specifically  to  a  representative  of  rural 
behavioral  health  care  providers.  The 
Secretary  of  Health  and  Human  Services 
recommends  that  we  add  a 
representative  with  experience  in  the 
use  of  telemedicine  in  the  delivery  of 
rural  health  care  and  another  one  with 
experience  in  rural  public  health.  We 
are  reluctant  to  substitute  oiu-  judgment 
for  that  of  the  rural  health  care 
community  concerning  the  particular 
categories  of  rural  health  care  providers 
that  should  serve  on  the  USAC  Board. 
Accordingly,  we  will  permit  the  rural 
health  care  community  to  nominate, 
through  the  consensus  nomination 
process,  the  particular  rural  health  care 
provider  representatives  who  should 
serve  on  the  USAC  Board.  This 
approach  is  consistent  with  the 
Commission's  decision  not  to  specify 
the  particular  categories  of  educational 
institutions  (e.g.,  public  versus  private 
institutions)  that  are  represented  on  the 
USAC  Board.  Rather,  the  Commission 
has  permitted  the  education  community 
to  select,  through  the  nomination 
process,  the  particular  schools 
representatives  who  serve  on  the  USAC 
Board. 

15.  We  decline  to  adopt  the  American 
Library  Association's  recommendation 
that  we  increase  library  representation 
on  the  Board  commensiuate  with  any 
increase  in  rural  health  care 
representation  on  the  Board.  Although 
the  American  Library  Association 
identifies  certain  universal  service 
implementation  issues  that  are  unique 
to  libraries,  we  find  that,  for  the  most 
part,  schools  and  libraries  face  similar 
issues  as  beneficiaries  of  the  same 
universal  service  support  mechanism. 
As  a  result,  in  determining  whether 
libraries  are  adequately  represented,  we 
find  that  it  is  appropriate  to  consider 
whether  schools  and  Ubraries,  as  a 
whole,  have  adequate  representation  on 
the  Board.  We  believe  this  is  consistent 
with  Congress's  establishment  of  a 
single  support  mechanism  for  schools 
and  libraries.  Accordingly,  we  conclude 
that  a  total  of  four  positions  on  the 
USAC  Board  adequately  represents 


these  beneficicuy  interests.  Furthermore, 
in  light  of  the  relative  number  of 
potential  school  and  library 
participants,  we  find  that  it  is 
appropriate  to  allocate  three 
representatives  to  schools  and  one 
representative  to  libraries. 

16.  We  decline  to  adopt  one 
commenter's  suggestion  that  we 
fundamentally  alter  the  composition  of 
the  Board  by  adding  a  variety  of 
industry  representatives.  We  find  that 
the  USAC  Board,  as  currently 
configured,  generally  has  afforded  fair 
representation  of  the  diverse 
participants  in,  and  competitively 
neutral  administration  of,  the  universal 
service  support  mechanisms.  We  are 
reluctant  to  increase  further  the  size  of 
the  Board,  absent  a  demonstrated  need, 
because  we  are  concerned  that  to  do  so 
might  make  the  decision-making 
process  more  difficult. 

E.  USAC  Committees 

17.  We  generally  find  that  the 
composition  of  the  Committees  of  the 
Board  proposed  by  the  Plan  adequately 
represents  the  variety  of  beneficiaries' 
interests  and  therefore  we  adopt,  subject 
to  the  modifications,  the  Plan's 
recommendation  to  retain  the  existing 
High  Cost  and  Low  Income  Committee 
and  to  establish  two  new  committees  of 
the  Board:  the  Schools  and  Libraries 
Conunittee  and  the  Rural  Health  Care 
Committee.  Specifically,  we  adopt  the 
Plan's  proposal  with  respect  to  the 
make-up  of  the  Schools  and  Libraries 
Committee.  We  also  adopt  the  Plan's 
proposal  regarding  the  Rural  Health 
Care  Committee,  except  that  we  add  one 
rural  health  care  provider  to  the 
Committee.  We  adopt  the  Plan's 
proposal  with  respect  to  the  High  Cost 
and  Low  Income  Committee,  except  that 
we  add  one  incumbent  LEC  to  that 
Committee.  Finally,  to  enhance 
Commission  oversight  of  the  revised 
administrative  structiure,  we  adopt  the 
Plan's  proposal  that  the  USAC  Board 
may  not  modify  substantially  the  power 
or  authority  of  the  Committees  of  the 
Board  without  Commission  approval. 

18.  We  disagree  with  Intermedia's 
claims  that  committees  are  unnecessary 
in  light  of  the  statutory  provision  that 
limits  USAC  to  the  performance  of 
purely  administrative  functions. 
According  to  Intermedia,  staff  in  each  of 
the  divisions  could  provide  the 
necessary  expertise  and  interface  with 
particular  communities  as  needed.  We 
are  persuaded  by  the  Plan,  however, 
that  the  proposed  committees  are 
imiquely  able  to  provide  expertise 
necessary  to  administer  the  support 
mechanisms  most  effectively.  For 
example,  the  Plan  notes  that  the 


conunittee  structiue  will  enable  USAC 
to  target  communications  to  the 
particular  beneficiary  or  service 
provider  group  impacted  by  a  support 
mechanism.  We  conclude  diat  the 
creation  of  specialized  committees  will 
help  preserve  the  distinct  mission  of 
each  of  the  support  mechanisms  and,  in 
particular,  is  consistent  with  Congress's 
directive  to  "take  into  account  the 
distinct  mission  of  providing  universal 
service  to  rural  health  care  providers." 

19.  Numerous  commenters  firom  the 
rural  health  care  community  oppose  the 
Plan's  proposed  composition  of  the 
Rural  Health  Care  Committee,  which 
consists  of  one  rural  health  care 
representative  on  a  seven-member 
committee.  The  majority  of  these 
commenters  recommends  that  most,  if 
not  all,  of  the  members  of  the  Rural 
Health  Care  Committee  should  represent 
rural  health  care  interests.  Some 
commenters  request  that  USAC 
establish  an  advisory  committee  that 
would  provide  guidance  to  USAC  on 
rural  health  care  issues.  We  share 
commenters'  concerns  with  respect  to 
rural  health  care  representation  on  the 
Riu^l  Health  Care  Committee  as 
proposed  by  the  Plan.  Accordingly,  we 
conclude  that  the  Committee  should 
include  the  additional  nural  health  care 
representative  that  we  allocate  to  the 
USAC  Board  in  this  Order.  We  find  that 
adding  a  second  rural  health  care 
provider  will  enable  the  committee  to 
represent  more  fully  the  variety  of 
beneficiaries'  interests.  We  also  find  that 
adding  an  additional  representative  to 
the  committee  will  not  disturb  the 
balance  created  by  the  Plan,  which 
recommended  three  committees  of 
approximately  the  same  size. 

20.  We  are  not  persuaded,  however, 
that  rural  health  care  providers  should 
comprise  most  or  all  of  the  committee 
positions,  and  in  fact.  RHCC's  Separate 
Statement  would  not  have  resulted  in  a 
majority  of  rural  health  care  providers 
serving  on  the  Rural  Health  Care 
Conunittee.  There  are  many  different 
groups  affected  by  the  rural  health  care 
support  mechanism,  including  service 
providers  and  ratepayers.  We  find  that 
each  interest  group  should  have  some 
representation  on  the  committee.  We 
note  that  the  other  two  committees  will 
have  a  broad  range  of  interests 
represented,  and  will  not  be  comprised 
solely  of  beneficiaries.  We  also  reject 
suggestions  that  the  Commission 
establish  a  separate  advisory  committee 
on  rural  health  care  matters.  To  the 
extent  that  subject  matter  expertise  is 
needed,  however,  USAC  is  free  to  seek 
input  from  various  industry  and  non- 
industry  groups  on  particular  rural 
health  care  matters. 
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21.  The  National  Telephone 
Cooperative  Association  (NTCA) 
tx>ntends  that  the  Plan's  proposal  for 
restructuring  the  High  Cost  and  Low 
Income  Committee  would  result  in  a 

mmittee  that  is  not  sufficiently 
ipresentative  of  the  beneficiaries  of  the 
igh  cost  and  low  income  mechanisms. 
We  agree  with  NTCA  that  the  "interests 
and  perspectives  of  a  rural  carrier  will 
vary  significantly  bom  those  of  a  urban 
::arrier."  The  Plan  proposes  only  one 
incumbent  LEC  member  of  the  High 
Cost  and  Low  Income  Committee.  We 
find  that  one  incumbent  LEC 
representative  may  find  it  difficult  to 
represent  fairly  the  interests  of  both 
onall  and  large  carriers.  To  ensure  that 
rural  and  non-rural  telephone 
impanies  receive  adequate 
presentation,  we  add  one  more 
cumbent  LEC  to  the  High  Cost  and 
iw  Income  Committee  than  proposed 
y  the  Plan.  One  incumbent  LEC  on  the 

~  shall  represent  rural  telephone 
impanies,  as  that  term  is  defined  in 
on  3(37)  of  the  Act.  and  one 
ncumbent  LEC  shall  represent  non- 
rural  telephone  companies.  We  do  not 
adopt  NTCA's  suggestion  that  we  retain 
all  ue  members  of  the  current  High  Cost 
and  Low  Income  Committee.  We  find 
that  retaining  the  existing  ten  (10) 
committee  members  is  unnecessary  to 
tepresent  contributors  and  beneficiaries 
of  the  high  cost  and  low  income  support 
mechanisms.  We  also  are  concerned  that 
in  11  member  committee,  comprised  of 
the  existing  ten  (10)  members  plus  the 
USAC  CEO.  would  disturb  the  balance 
achieved  by  the  Plan  in  proposing  three 
committees  of  approximately  the  same 
size. 

P.  Binding  Authority  of  the  Committees 

22.  We  find  that,  by  vesting  in  the 
»mmittees  the  power  and  authority  to 
t>ind  the  USAC  Board  on  matters 
relating  to  the  daily  administration  of 
the  support  mechanisms,  the  Plan  gives 
the  committees  the  autonomy  and 
Dexibility  needed  to  administer 
efficiently  and  effectively  each  of  the 
support  mechanisms.  We  also  conclude 
that  the  power  vested  in  the  USAC 
Board  to  disapprove  the  decision  of  a 
c»mmittee  under  the  Board  Disapproval 
procedure  ensures  that  USAC  is 
accountable  for  all  administrative 
deasions.  Thus,  we  do  not  believe,  as 
some  commenters  suggest,  that  the 
committees'  ability  to  bind  the  Board 
would  somehow  diminish  the 
Commission's  ultimate  responsibility 
BDr  administration  of  the  universal 
pervice  support  mechanisms.  Similarly, 
because  the  Board  and  its  committees 
are  subject  to  Commission  rules  and 
oversight,  we  do  not  believe,  as 


Intermedia  suggests,  that  the  Board 
Disapproval  process  permits  the  Board, 
through  its  committees,  to  make 
decisions  outside  the  scope  of  its 
authority.  We  also  find  that  subjecting 
committee  budgets  to  the  Board 
Disapproval  procedure  facilitates 
oversight  of  committee  administrative 
costs.  RHCC  requests  that  the 
Commission  grant  the  Rural  Health  Care 
Committee  the  authority  to  bind  the  full 
USAC  Board  on  all  "programmatic 
aspects."  We  find  that  such  an  approach 
would  be  at  odds  with  Congress's 
directive  to  establish  a  single 
Administrator  that  is  accountable  for  all 
decisions  regarding  the  schools  and 
libraries  and  rural  health  care  support 
mechanisms. 

G.  The  USAC  CEO 

23.  We  adopt  the  Plan's  proposal  that 
the  USAC  CEO  will  have  ultimate 
authority  over  all  personnel  matters,  but 
may  delegate  to  division  heads  the 
authority  to  hire  and  fire  division  staff. 
We  find  that  vesting  the  hiring  and 
firing  authority  with  the  USAC  CEO  is 
necessary  to  ensure  accountability  and 
efiiective  administration  of  USAC. 
Although  we  disagree  with  RHCC,  GTE, 
and  US  WEST  that  the  division  heads 
rather  than  the  USAC  CEO  should  have 
authority  to  hire  and  fire  division  staff, 
we  find  that  permitting  the  USAC  CEO 
to  delegate  some  hiring  and  firing 
decisions  to  division  dbiefs  provides 
reasonable  flexibility  and  may  be  the 
most  efficient  course  of  action  in  some 
instances. 

H.  Selection  Process  for  USAC  Board 
and  Chief  Executive  Officer 

24.  We  adopt  the  Plan's 
recommendation  that  the  consolidated 
USAC  Board  be  selected  under  the 
procedures  set  forth  in  47  CFR  69.614  of 
the  Commission's  rules.  We  do  not  agree 
with  the  view  expressed  by  GTE  that 
procediues  set  forth  in  47  CFR  69.614 
allow  Board  appointments  to  be 
"influenced  by  the  Commission's 
individual  preferences."  Candidates  are 
nominated  through  a  consensus  process 
of  particular  interest  groups  and 
therefore,  it  is  the  preference  of  a 
particular  industry  or  non-industry 
group  represented  on  the  Board  that  is 
reflected  through  this  process,  not  the 
Commission's  individual  preferences. 
Moreover,  oui  rules  provide  that  Board 
members  will  be  nominated  by  the 
Commission  Chairman  only  if  an 
industry  or  non-industry  group  is 
unable  to  reach  a  consensus  or  fails  to 
submit  a  nomination.  The  process  we 
adopt  will  encourage  groups  to 
nominate  the  most  experienced  and 
knowledgeable  individuals  who  can 


most  effectively  represent  the  interests 
of  that  constituency,  while  also  ensuring 
that  the  Commission  retains  a 
mechanism  for  appointing  Board 
members  when  industry  or  non-industry 
groups  fail  to  achieve  consensus. 

25.  With  regard  to  Board  member 
terms,  section  69.614(e)  of  the 
Commission's  rules  provides  that  USAC 
Board  members  shall  serve  two-year 
terms  and  may  be  reappointed  for 
subsequent  terms  pursuant  to  the 
nomination  and  selection  process.  The 
Plan,  however,  proposes  that  Board 
members  serve  staggered  three-year 
terms.  We  adopt  the  Plan's  proposal  and 
amend  our  rules  accordingly.  "These 
measures  help  ensure  continuity  on  the 
Board  and  continuity  in  the 
administration  of  the  support 
mechanisms.  Because  the  merger  is 
scheduled  to  take  place  by  January  1, 
1999,  we  conclude  that  Board  member 
terms  should  commence  on  January  1 
and  conclude  on  December  31,  three 
years  after  appointment.  Consistent  with 
the  January  1, 1999  merger  date,  and  to 
ensure  continuity  during  the  initial 
implementation  of  the  revised 
administrative  structure,  we  conclude 
that  the  terms  of  six  Board  members 
should  expire  on  December  31,  2000, 
another  six  on  December  31,  2001,  and 
the  remaining  six  on  December  31, 
2002.  Insofar  as  Board  member  terms 
will  not  begin  to  expire  until  December 
31,  2000,  we  believe  this  responds  to  the 
American  Library  Association's  request 
that  we  retain  the  current  library 
representative  during  the  initial  phases 
of  reorganization.  USAC  shall  determine 
when  particiilar  Board  member  terms 
shall  expire.  In  making  this 
determination,  USAC  should  attempt  to 
maintain  continuity  on  the  Board  by 
providing  that  the  first  set  of  Board 
members  whose  terms  will  expire  will 
be  representatives  of  industry  and  non- 
industry  groups  with  multiple 
representatives  on  the  Board. 

26.  The  Plan  is  silent  with  regard  to 
the  selection  process  for  the  USAC  CEO. 
The  July  15  Public  Notice.  63  FR  39549 
(July  23, 1998),  proposed  adopting  the 
procedure  that  currently  applies  to  the 
selection  of  a  CEO  for  SLC  and  RHCC. 
Under  that  procedure,  the  consolidated 
USAC  Board  would  submit  to  the 
Chairman  of  the  Commission  a 
candidate  to  serve  as  the  USAC  CEO. 
Bell  Atlantic  supports  this  proposal. 
The  Pennsylvania  Public  Utility 
Commission  supports  approval  of  the 
USAC  CEO  by  the  Chairman  of  the 
Commission,  but  recommends  referral 
to  the  other  commissioners  "to  ensiue 
greater  visibility  and  accountability."  By 
contrast,  BellSouth  recommends 
selection  by  the  USAC  Board,  subject  to 
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removal  for  good  cause  by  tbe  Chainnan 
of  the  Commission.  We  conclude  that 
the  USAC  Board  should  have  the 
primary  responsibility  for  selection  of  a 
CEO,  and  that  approval  by  the  Chairman 
of  the  Commission  ensures  appropriate 
oversight. 

/.  Compensation  Limitations 

27.  In  a  recent  order  regarding 
funding  levels  under  the  schools  and 
libniies  mechanism,  the  Commission 
concluded  that,  effective  July  1, 1998. 
the  Administrator  must,  as  a  condition 
of  its  continued  service,  compensate  all 
ofGcers  and  employees  of  SLC  and 
RHCC  at  an  annual  rate  of  pay, 
including  any  non-regular  payments, 
bonuses,  or  other  compensation,  that 
does  not  exceed  the  rate  of  basic  pay  in 
efEact  for  Level  I  of  the  Executive 
Schedule  under  47  U.S.C  5312. 
Congress's  intent  r^arding  the  level  of 
compensatioa  k«  officers  and 
employees  of  the  revised  administrative 
structure  was  stated  clearlyin  both 
section  2005(c)  of  the  Senate  bill  and 
the  Conference  Report.  Although  few 
parties  commented  on  the  issue  of 
salary  limitations,  those  who  addressed 
the  issue  support  the  imposition  of  such 
limitations  on  all  officers  and 
employees  of  the  consolidated  USAC. 
The  Senate  and  the  House-Senate 
conferees  stated  that  compensation 
limitations  should  be  imposed  on  the 
officers  and  employees  of  the  entity  to 
be  proposed  under  section  2005Q>M2)  of 
the  Senate  bill.  Thus,  consistent  with 
the  will  of  Congress,  we  direct  the 
consolidated  USAC  to  compensate  all 
officers  and  employees  under  the 
consolidated  USAC  at  an  annual  rate  of 
pay,  including  any  non-regular 
pajrments.  bonuses,  or  other 
compmsation,  that  does  not  exceed  the 
rate  of  basic  pay  in  effect  for  Level  I  of 
the  Executive  Schedule  under  47  U.S.C 
5312.  These  compensation  limitations 
shall  apply  to  officers  and  employees 
who  will  administm  the  schools. 
Ubraries.  rural  health  care,  high  cost, 
and  low  income  support  mechanisms, 
as  well  as  those  responsible  for  USAC's 
billing,  collection  and  disbursement 
functions. 

28.  We  decline  at  this  time  to  extend 
the  salary  limitations  to  NECA 
inasmuch  as  Congress  did  not  direct  the 
imposition  of  saluy  limitations  on 
NECA.  The  commenters  that  address  the 
issue  maintain  that  it  would  be 
inappropriate  to  apply  such  limitations. 
We  agree  with  commenters  and  do  not 
extend  salary  limitations  to  NECA. 


m.  Administrative  Efficiencies  Under 
tiie  Unified  Stmctuie 

29.  Congress  has  directed  the 
Commission  to  have  a  single  entity 
administer  the  schools  and  libraries  and 
rural  health  care  support  mechanisms. 
We  have  reviewed  the  proposals  set 
forth  in  the  Plan  to  assess  %^ether, 
where  possible,  corporate  operations 
will  be  consolidated  to  elin^nate 
duplicative  functions.  In  those  instances 
where  the  Plan  proposes  to  maintiiin 
separate  operations,  we  have  evaluated 
whether  such  separate  operations  will 
further  the  goal  of  preserving  the 
distinct  missions  of  the  four  support 
mechanisms.  We  find  that  the  hmctions 
that  the  Plan  proposes  to  consolidate 
will  improve  the  efficiency  and 
etfetidveaess  with  which  the  universal 
service  support  mechanisms  are 
administered.  We  likewise  conclude 
that  the  retention  of  separate  operations 
for  certain  functions  that  are  imique  to 

a  particular  support  mechanism  ensures 
that  the  administrative  systems  and 
expertise  that  SLC  and  RHCC  have 
developed  will  be  preserved  in  the 
revised  administrative  structiue. 
Moreover,  because  the  Plan  proposes  to 
consolidate  most  functions,  we  beUeve 
that  this  streamlined  administrative 
structure  will  fudlitate  the 
Commission's  oversight  of  universal 
service  administration.  Subject  to  the 
modifications  and  clarifications  set 
forth,  we  adopt  the  Plan's  proposals  for 
consolidating  opwations.  Accordingly, 
we  direct  USAC.  SLC.  and  RHCC  to 
enter  into  a  meiger  agreement  that 
reflects  the  proposal  set  forth  in  the 
Plan,  as  modified  and  clarified  herein. 

30.  The  Plan  suggests  that  it  may  be 
more  efficient  to  have  a  consolidated 
USAC  website,  but  initially  proposes  to 
retain  the  SLC  and  RHCC  websites.  The 
American  Lilurary  Association  questions 
the  prudence  of  meiging  the  websites  at 
all,  in  fight  of  SLC's  and  RHCC's 
different  organizational  approadies.  We 
find  that  the  websites  shoidd  be 
reorganized  and  consolidated.  Blooston. 
Mordkobky.  Jackson  ft  Dickmis 
(Blooston)  notes  that  currently  there  is 
no  consistency  as  to  where  information 
regarding  the  universal  service  support 
mechanisms  now  may  be  found.  We 
conclude  that  a  separate  USAC  website 
should  be  created  and  that  the 
informaticHi  now  foimd  on  the  SLC  and 
RHCC  websites  should  be  merged  into 
the  USAC  website.  We  find  that  a  single 
consolidated  USAC  wdwite  is 
consistent  with  our  goal  of  eliminating 
duplicative  functions,  and  that  a 
consolidated  website  for  all  four 
universal  service  support  mechanisms 
will  be  easier  to  utilize.  Accordingly,  we 


direct  USAC  to  report  to  the 
Commission  by  December  31. 1998  the 
date  by  whidi  it  could  consolidate  the 
website.  In  the  interim,  as  proposed  in 
the  Plan,  we  direct  USAC  to  provide 
links  among  all  the  relevant  websites. 

31.  We  also  direct  USAC  to  submit  to 
the  Commission  for  approval,  as 
suggested  in  the  Plan  and  consistent 
with  the  Commission's  rules,  a 
proposed  method  for  allocating  costs 
among  the  four  suppmt  mechanisms  by 
December  31. 1998.  We  approve  of  the 
Plan's  proposal  to  retain  common 
outside  counsel  bx  use  by  all  divisions 
and  committees.  Outside  counsel  shall 
perform  work  only  as  directed  by  the 
USAC  CEO.  USAC  may  hire  additional 
in-house  counsel  to  pofonn  woik  on  its 
behalf  if  USAC  detennines  that  doing  so 
would  be  more  cost  effective  than 
retaining  outside  counsel  to  perform 
such  work. 

32.  We  adopt  the  Plan's  proposal 
regarding  merging  the  corporations.  In 
impfemmting  the  meiger.  USAC  may 
assume,  where  appropriate.  SLC's  and 
RHOC's  contracts  iwith  employees  and 
subomtractora.  To  the  extent  USAC 
determines  that  the  recision  or 
modification  of  certain  contracts  will 
result  in  efficiencies  or  other  benefits. 
USAC  may  rescind  or  modify  such 
contracts,  in  accordance  with  applicable 
law. 

33.  The  American  library  Association 
ccmtends  that  it  is  unclear  wdiether  the 
Plan  will  improve  efficiency  or 
efifoctiveness.  We  will  review  USACs 
poformanoe  after  one  year  from  the 
meiger  to  assess  «^iether  USAC  has 
succeeded  in  eliminatiiig  dupUcative 
functions  and  whether  it  has  succeeded 
in  preserving  the  distinct  missions  of 
the  schools  and  libraries  and  rural 
health  care  support  mechanisms.  We 
also  require  USAC  to  submit  an  annual 
report  by  March  31  of  each  year 
detailing  its  activities  and 
accomplishments  for  the  pri(»'  year.  We 
will  continue  to  evaluate  ways  of 
achieving  greater  efficiency, 
effectiveness,  and  accountability  in  the 
administration  of  universal  service. 

IV.  Procedures  fior  Review  ofUSAC 
Dedstons 

34.  We  agree  with  commenters  that 
affected  parties  should  have  the  right  to 
appeal  USAC  division,  committee,  and 
Boiard  decisions  directly  to  the 
Commission.  The  majority  of 
commenters  opposes  requiring  affected 
parties  to  seek  review  of  USAC  division 
decisions  from  the  appropriate  USAC 
Committee  of  the  Board  or  the  full 
USAC  Board  before  filing  an  appeal 
with  the  Commission.  Commentera 
generally  maintain  that  direct  appeal  to 
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I  he  Commission  is  necessary  to  ensure 
adequate  oversight  of  USAC's 
( tperations.  Commenters  further  argue 
1  hat  review  by  USAC  in  the  first 
:  nstance  would  be  burdensome  and 
^  vould  cause  unnecessary  delays  in 
I  >btaining  a  final  decision.  We  find  that 
I  Commission  oversight  will  be 
I  itrengthened  by  an  appeals  process  that 
insures  that  matters  are  brought 
romptly  to  the  Commission.  Requiring 
'Tected  parties  to  seek  review  from  a 

nunittee  of  the  Board  or  the  full 
JSAC  Board  in  the  first  instance  might 
I  ause  unnecessary  delay  in  the  appeals 
>rocess  without,  as  MQ  notes,  any 
dentifiable  benefit. 

35.  We  also  agree  with  USAC  and  SLC 
hat  affected  parties  should  be 

incouraged  to  bring  issues  to  the 
ttention  of  the  division  head  or  the 
JSAC  CEO  to  determine  whether  the 
]  natter  can  be  handled  without  a  formal 
I  ippeal  to  the  Commission.  We 
{ inticipate  that,  imder  certain 
I  drciunstances,  a  party  may  prefer  to 
I  leek  redress  initially  from  the 
<  ippropriate  Committee  of  the  Board  or 
1  he  full  USAC  Board.  Accordingly,  we 
include  that  affected  parties  should 
lave  the  option  of  seeking  redress  from 
i  I  Committee  of  the  Board  or,  if  the 
:  natter  concerns  a  billing,  collection,  or 
I  lisbiusement  matter  that  falls  outside  of 
he  jurisdiction  of  a  particular 
I  »mmittee,  from  the  full  USAC  Board. 
Ve  encourage  parties  to  seek  redress  in 
he  first  instance  fiom  Committees  of 
he  Board  for  matters  that  involve 
itraightforward  application  of  the 
I  Commission's  rules.  To  the  extent  that 
I  iffected  parties  can  obtain  prompt 
:  esolution  of  such  disputes,  support 
i  nechanism  participants  will  be  better 
:  served  and  limited  Commission 
:  esources  will  be  conserved.  Although 
termedia  recranmends  excluding 
SAC  internal  administrative  decisions 
im  the  appeal  process,  we  do  not 
lieve  that  any  benefits  would  be 
ized  fiom  limiting  the  types  of 
lecisions  that  may  be  appealed  to  the 
I  Commission.  We  believe  that  the  option 
>f  seeking  redress  from  USAC  or  the 
Commission  addresses  BellSouth's 
»ncems  regarding  the  due  process 
guarantees  of  the  APA. 

36.  As  proposed  in  the  July  15  Public 
Notice,  we  delegate  to  the  Bureau  the 
luthority  to  rule  on  petitions  for  review 
>f  USAC  division,  committee,  or  Board 
lecisions  that  do  not  raise  novel 

guestions  of  fact,  law,  or  policy.  This 
elegation  to  the  Bureau  is  consistent 
^th  the  Commission's  authority  under 
(ection  5(c)  of  the  Act  to  delegate 
MTticular  functions  to  staff  in  the  first 
nstance,  subject  to  the  filing  of 
ipplications  for  review  with  the 


Commission.  Petit! cms  that  raise  novel 
questions  of  fact,  law,  or  poUcy  shall  be 
brought  before  the  full  Commission.  As 
with  other  decisions  made  by  the 
Bureau  acting  pursuant  to  its  delegated 
authority,  parties  may  seek  Commission 
review  of  any  Bureau  decision.  The 
Bureau  also  would  have  the  authority  to 
review  the  decisions  of  USAC  at  any 
time  on  its  own  motion.  Contrary  to 
GTE's  claims  that  Bureau  involvement 
is  uimecessary  and  will  result  in  delay, 
we  believe  that  granting  the  Bureau 
delegated  authority  to  review  petitions 
that  do  not  raise  novel  questions  of  fact, 
law,  or  policy  will  faciUtate  prompt 
resolution  of  routine  or  settled  matters. 

37.  Furthermore,  consistent  with  the 
Commission's  ultimate  resp>onsibility 
over  the  universal  service  support 
mechanisms,  we  conclude  that  USAC 
decisions,  whether  considered  by  the 
Bureau  or  the  Commission,  should  be 
subject  to  de  novo  review.  Accordingly, 
we  decline  to  adopt  USAC's  and  SLC's 
recommendation  that  the  Commission 
uphold  USAC  decisions  without 
considering  the  merits  of  the  appeal  if 
the  Commission  finds  that  USAC  has 
not  exceeded  its  authority  and  has  acted 
consistently  with  the  Commission's 
rules. 

38.  In  response  to  commenters' 
requests  for  a  streamlined  appeals 
process,  we  conclude  that  an  affected 
party  will  have  thirty  (30)  days  to  file 
an  appeal  of  a  USAC  decision.  This 
thirty  (30)  day  period  will  begin  to  run 
from  the  date  of  issuance  of  a  USAC 
decision.  The  filing  of  an  appeal  to  a 
Committee  of  the  Board  or  the  full 
Board  will  toll  the  time  period  for  filing 
an  appeal  with  the  Commission.  For 
matters  that  are  not  new  or  novel,  and 
may  be  decided  by  the  Bureau,  we 
further  find  that  we  should  estabUsh  a 
streamlined  process  for  review.  If  the 
Bureau  takes  no  action  within  ninety 
(90)  days  upon  an  appeal  properly 
before  it,  USAC's  decision  will  be 
deemed  approved.  We  are  confident  that 
a  90-day  period  will  provide  an 
adequate  opportunity  for  review,  in 
most  cases,  and  the  Bureau,  within  that 
90-day  period,  may  take  action  to 
extend  the  period  of  review.  For  appeals 
that  are  properly  before  the 
Commission,  a  written  decision  will  be 
issued  within  90  days  unless  the 
Commission  takes  action  to  extend  the 
period  for  review;  under  no 
circumstances  will  an  appeal  before  the 
full  Commission  be  deemed  approved  as 
a  resiilt  of  inaction  on  the  part  of  the 
Commission.  We  expect  that  the  Bureau 
and  the  Commission  will  act  promptly 
to  resolve  appeals  of  USAC  decisions. 
Based  on  this  expectation,  we  do  not 
adopt  BellSouth's  suggestion  that  the 


Commission  adopt  a  mechanism  similar 
to  the  accelerated  review  process 
adopted  for  complaints  filed  imder 
section  208  of  the  Act. 

39.  To  facilitate  prompt  resolution  by 
the  Commission  of  appeals  of  USAC 
decisions,  we  also  adopt  specific  filing 
requirements  for  such  petitions.  The 
appellant  must  state  specifically  its 
interest  in  the  matter  presented  for 
review.  The  appellant  also  must  provide 
the  Commission  with  a  full  statement  of 
relevant,  material  facts  with  supporting 
affidavits  and  docimientation.  In 
addition,  the  appellant  must  state 
concisely  the  question  presented  for 
review,  with  reference,  where 
appropriate,  to  the  relevant  Commission 
rule.  Commission  order,  or  statutory 
provision.  The  appellant  also  must  state 
the  reUef  sought  and  the  relevant 
statutory  or  regulatory  provision 
pursuant  to  which  such  relief  is  sought. 
If  an  appellant  alleges  prohibited 
conduct  by  a  third  party,  the  appellant 
shall  serve  a  copy  of  the  appeal  on  such 
third  party,  who  shall  have  an 
opportimity  to  file  an  opposition. 
Similarly,  appellants  shall  serve  on 
USAC  a  copy  of  the  appeal  of  a  USAC 
decision  filed  with  the  Commission.  We 
encourage  USAC  to  file  comments 
setting  forth  USAC's  position  on  the 
issues  raised  in  the  appeal.  We  believe 
that  USAC's  comments  may  aid  the 
Commission  in  understanding  the 
nature  of  the  disputed  issues  and 
EaciUtate  a  timely  resolution  of  the 
matter.  We  decline  to  adopt  Weisiger's 
recommendation  that  the  applications 
for  discounted  services  provide 
information  regarding  beneficiaries' 
right  to  seek  review  of  USAC  decisions. 

40.  We  note  that  BellSouth  questions 
whether  the  Commission  has 
jurisdiction  to  adjudicate  a  dispute 
involving  a  non-telecommunications 
carrier.  We  find  that  the  Commission 
has  the  authority  to  review  USAC 
decisions,  regardless  of  the  identity  of 
the  parties,  because  USAC  is 
administering  the  universal  service 
support  mechanisms  for  the 
Commission,  subject  to  Commission 
rules  and  oversight. 

41.  We  decline  to  adopt  SBC's 
proposal,  supported  by  GTE,  NTCA,  and 
Ameritech,  diat  the  appeal  procedures 
should  apply  to  decisions  previously 
rendered  by  USAC,  SLC,  and  RHCC. 
Specifically,  SBC  proposes  that  affected 
parties  be  granted  sixty  (60)  days  fiom 
the  effective  date  of  our  rules  to  appeal 
prior  USAC,  SLC,  or  RHCC  decisions. 
Parties  seeking  redress  from  previously 
issued  decisions  of  USAC,  SLC,  and 
RHCC  have  not  been  prevented  from 
appealing  those  decisions  to  the 
Commission  under  existing  Commission 
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procedures.  Indeed,  several  parties  have 
filed  appeals  with  the  Commission. 
Thus,  we  conclude  that  retroactive 
application  of  these  appeal  procedures 
is  not  warranted. 

42.  The  July  15  Public  Notice  also 
proposed  that,  if  an  application  for 
discounted  services  or  support  is 
approved,  and  that  approval  is  appealed 
to  the  Commission,  the  pendency  of  that 
appeal  would  not  affect  the  eUgibiUty  of 
the  apphcant  to  receive  discounted 
services,  nor  would  it  prevent 
reimbursement  of  service  providers  for 
discounted  services  provided  to  such 
applicants.  We  conclude  that,  until  the 
Bureau  or  the  full  Conunission  has 
resolved  an  appeal  of  a  USAC  decision, 
an  apphcant  will  not  be  permitted  to 
receive  discounted  services  and  service 
providers  will  not  be  permitted  to 
receive  reimbursement  for  discoimted 
services  provided  to  such  applicants. 
We  believe  that  withholding  support 
during  the  pendency  of  an  appeal  will 
reduce  the  likelihood  that  support  is 
disbursed  in  error.  We  further  find  that, 
because  requests  for  review  of  USAC 
decisions  that  are  properly  before  the 
Bureau  will  be  deemed  approved  if  the 
Bureau  takes  no  action  within  90  days, 
and  because  the  full  Commission  is 
committed  to  issuing  decisions  within 
90  days,  parties  will  have  limited  abiUty 
to  delay  support  and  discounts  for  a 
substantial  period  of  time  merely  by 
filing  an  appeal. 

V.  Implementation  Issues 

A.  Submission  and  Approved  of  Merger 
Documents 

43.  Consistent  with  our  adoption  of 
the  Plan  as  modified  herein,  we  direct 
USAC,  SLC.  and  RHCC  to  submit  draft 
merger  dociunents  to  the  Commission 
by  December  1, 1998.  We  also  direct 
USAC  to  submit  to  the  Commission  by 
December  1. 1998.  draft  revised  by-laws 
and  articles  ofincorporation.  The 
Commission  delegates  to  the  Bureau  the 
authority  to  review  and  approve  the 
merger  dociunents,  revised  by-laws  and 
revised  articles  of  incorporation.  Such 
documents  should  be  consistent  with 
the  requirements  of  this  Order  and 
consistent  with  principles  and 
requirements  of  Delaware  state  law.  The 
Bureau  will  indicate  its  approval  of  the 
documents  in  a  public  notice.  Upon 
consummation  of  the  merger  and  the 
filing  of  the  revised  by-laws,  SLC  and 
RHCC  shall  take  all  steps  necessary  to 
dissolve  SLC  and  RHCC  in  accordance 
with  Delaware  state  law. 

B.  Effective  Date  of  Rules 

44.  In  this  Order,  the  Commission 
directs  that  SLC  and  RHCC  merge  into 


USAC  as  the  single  entity  responsible 
for  administering  the  universal  service 
mechanisms  by  January  1, 1999.  To 
ensure  that  USAC  is  able  to  meet  the 
January  1, 1999  deadline,  the 
Commission  directs  USAC  to  submit  to 
the  Commission  by  December  1, 1998 
USAC's  draft  merger  dociunents  and 
draft  revised  by-laws.  Thus,  we  make 
this  requirement  effective  December  1, 
1998,  which  may  occxu  within  fewer 
than  thirty  (30)  days  after  pubUcation  in 
the  Federal  Roister  of  the  rules 
adopted  in  this  Order.  In  this  Order,  we 
also  adopt  rules  that  will  govern  USAC 
following  the  required  merger. 
Accordingly,  these  rules  must  take  effect 
upon  the  required  consummation  of  the 
merger  on  January  1, 1999,  which  may 
occur  fewer  than  thirty  (30)  days  after 
publication  in  the  Federal  Register  of 
the  rules  adopted  in  this  Order.  These 
actions  are  necessary  to  ensure 
completion  of  the  merger  by  the  January 
1, 1999  deadline  that  the  Commission 
proposed  in  the  Report  to  Ck>nffvss  in 
an  effort  to  respond  promptly  to 
Congress's  directive  that  the 
Commission  establish  a  single  entity  to 
administer  universal  service.  In 
addition,  the  parties  required  to  take 
these  actions— SLC,  RHCC,  and  USAC— 
will  have  actual  notice  of  their 
obligations  when  the  Commission 
adopts  this  Order.  Accordingly,  we  find 
good  cause  to  depart  in  the  manner 
described  from  the  general  requirement 
of  5  U.S.C.  553(d)  that  final  rules  take 
effect  not  less  thain  thirty  (30)  days  after 
their  publication  in  the  Federal 
Register. 

VL  Final  Regulatory  FlexibUity 
Analysu 

45.  The  Regulatory  Flexibility  Act 
(RFA)  requires  that  a  regulatory 
flexibility  analysis  be  prepared  for 
notice-and-comment  rulemaking 
proceedings,  unless  the  agency  certifies 
that  "the  mle  will  not,  if  promulgated, 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities." 
The  RFA  generally  defines  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business,"  "small 
organization."  and  "small  governmental 
jurisdiction."  A  small  organization  is 
generally  "any  not-for-profit  enterprise 
which  is  independently  owned  and 
operated  and  is  not  dominant  in  its 
field."  This  regulatory  flexibility 
certification  supplements  our  prior 
certifications  and  analyses  in  this 
proceeding.  The  Commission  will  send 
a  copy  of  this  Order,  including  a  copy 
of  this  final  certification,  in  a  report  to 
Congress  pursuant  to  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  In  addition,  this  Order  and 


certification  will  be  sent  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration,  and  wiU  be 
published  in  the  Federal  Register. 

46.  This  Order  directs  the  merger  of 
SLC  and  RHCC  into  USAC  as  the  single 
entity  responsible  for  administering  the 
universal  service  support  mechanisms. 
In  addition,  we  adopt  specific 
procediu«s  under  which  administrative 
decisions  made  by  USAC  will  be 
reviewable  by  the  Commission, 
including  the  requirements  for  filing 
review  petitions  with  the  Commission. 
Piusuant  to  the  RFA,  and  as  described, 
we  certify  that  these  actions  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

47.  Regarding  the  subject  merger,  in 
the  NECA  Order.  62  FR  41294  (August 
1, 1997).  the  Commission  directed 
NECA.  as  a  condition  of  its  service  as 
temporary  Administrator  of  the 
universal  service  support  mechanisms, 
to  create  an  independent  subsidiary. 
USAC.  to  administer  temporarily  certain 
aspects  of  the  imiversal  service  support 
mechanisms  and  to  establish  SLC  and 
RHCC  to  administer  specific  aspects  of 
the  universal  service  mechanisms  for 
schools  and  libraries  and  rural  health 
care  providers.  In  that  order,  the 
Commission  also  concluded  that  NECA 
is  not  a  small  organization  within  the 
meaning  of  the  RFA,  finding  that  NECA 
is  a  non-profit  association  that  was 
created  to  administer  the  Commission's 
interstate  access  tariff  and  revenue 
distribution  processes.  On  this  basis,  the 
Commission  certified  pursuant  to  the 
RFA  that  the  rules  adopted  in  the  NECA 
Order  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

48.  In  the  July  15  Public  Notice,  the 
Bureau  sou^t  comment  on  the 
proposed  plan  to  merge  SLC  and  RHCC 
into  USAC  as  the  single  entity 
responsible  for  the  administration  of  the 
universal  service  support  mechanisms 
for  schools  and  Ubraries  and  rural 
health  care  providers.  For  the  reasons 
stated  in  the  NECA  Order,  the  Bureau 
found  that  NECA  is  not  a  small 
organization  within  the  meaning  of  the 
RFA.  Similarly.  USAC.  as  a  wholly- 
owned,  non-profit  subsidiary  of  NECA, 
is  not  a  small  organization.  SLC  and 
RHCC  are  non-profit  corporations 
created  by  NECA  as  a  condition  of  its 
service  as  temporary  Administrator.  The 
Bureau  tentatively  certified  that,  even  if 
NECA,  USAC,  SLC,  and  RHCC  are  small 
entities,  the  reorganization  of  SLC, 
RHCC,  and  USAC  would  affect  directly 
only  those  four  entities  and  thus  would 
not  have  a  direct,  significant  economic 
impact  on  a  substantial  number  of  small 
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entities.  The  Bureau  requested  comment 
on  this  matter. 

49.  Under  the  rules  adopted  in  this 
Order.  USAC  will  serve  as  the  single 
entity  responsible  for  administering  all 
of  the  universal  service  support 
mechanisms  as  of  January  1. 1999.  The 
Commission  received  no  comments 
requesting  that  we  modify  our  previous 
certification  that  the  reorganization  of 
SLC.  RHCX:.  and  USAC  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities.  We 
hereby  certify  piusuant  to  the  RFA.  5 
U.S.C.  60S(b).  that  the  rules  adopted  in 
this  Order  directing  the  merger  of  SLC 
and  RHCC  into  USAC  as  the  permanent 
Administrator  of  the  universal  service 
support  mechanisms  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

50.  Regarding  the  adoption  of  specific 
procedures  under  which  administrative 
decisions  made  by  USAC  will  be 
reviewable  by  the  Commission,  we  note 
that,  in  the  Final  Regulatory  Flexibility 
Analysis  to  the  Universal  Service  Order, 
62  FR  32862  (June  17, 1997).  we 
described  and  estimated  the  number  of 
small  entities  that  might  be  afCacted 
significantly  by  the  new  universal 
service  rules,  including  the  rule 
requiring  telecommunications  carriers 
and  other  entities  to  contribute  to  the 
universal  service  support  mechanisms. 
These  entities  included  telephone 
companies  and  similar  entities, 
including  wireless  entities;  cable  system 
operators  and  similar  entities,  including 
DBS  and  international  entities: 
municipalities;  rural  health  care 
providers;  schook;  and  libraries.  The 
rules  adopted  here,  which  set  forth  the 
procedures  by  w^ch  affected  parties 
may  seek  Commission  xeview  of 
administrative  decisions  made  by 
USAC,  will  apply  to  those  same 
telecommunications  carriers  and 
raitities.  In  the  July  15  Public  Notice,  the 
Bureau  tentatively  certified  that  the  rule 
amendments  imder  consideration  woidd 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  smaU 
ODtities.  noting  that  the  rules,  which 
woidd  afford  entities  multiple  options 
in  seeking  review,  would  likely  have  a 
beneficial  impact  on  such  entities.  The 
Bureau  requested  comment  specifically 
on  this  tentative  conclusion.  No  such 
commoits  were  filed. 

51.  In  this  Order,  the  Commission 
adopts,  inter  alia,  procediues  under 
whidi  affected  parties  may  appeal 
USAC  division,  committee,  and  Board 
decisions  directly  to  the  Commission. 
This  decision  affords  parties  options  for 
seeking  review  of  USAC  decisions  and 
as  a  result,  the  economic  effect  of  such 
change  should,  if  anything,  be 


beneficial.  In  addition,  we  adopt 
specific  requirements  for  filing  review 
petitions  with  the  Commission  imder 
these  rules.  We  find  that  the  filing 
requirements  we  adopt  are  merely 
procedural  in  nature  and  are  no  more 
onerous  than  other,  similar  filing 
requirements  in  the  Commission's  rules; 
as  such  Uiey  will  not  result  in  a 
significant  economic  impact  on  entities 
that  choose  to  file  imder  the  rules.  We 
therefore  certify  that  the  rules  we  adopt 
to  affwd  direct  review  of  USAC 
decisions  by  the  Commission,  including 
the  requirements  for  filing  review 
petitions  with  the  Commission,  will  not 
have  a  significant  economic  impact  on 
a  substantial  nmnber  of  small  entities. 

Vn.  Ordering  Claiiset 

52.  Accordingly,  it  is  ordered  that, 
pursuant  to  the  authority  contained  in 
sections  1-4. 201-205.  218-220,  254, 
303(r),  403  and  405  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  151-154. 201-205. 
218-220.  254.  303(r).  403  and  405. 
section  553  of  the  Administrative 
Procedure  Act.  5  U.S.C  553,  and  47  CFR 
1.108,  the  Third  Report  and  Order  in  OC 
Docket  No.  97-21,  Fourth  Order  (« 
Reconsidnation  in  CC  Docket  No.  97-21 
and  Eighth  Order  on  Reconsideration  in 
CC  Docket  No.  96-45  is  adopted. 

53.  It  is  further  ordered  that,  pursuant 
to  the  authority  contained  in  sections  1- 
4,  201-205,  218-220,  254,  303(r).  403 
and  405  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  151-154, 
201-205, 218-220,  254,  303(r),  403  and 
405,  section  553  of  the  Administrative 
Procedure  Act.  5  U.S.C.  553.  and  47  CFR 
1.108.  Part  54  of  the  Commission's 
rules.  47  CFR  Parts  54  and  69.  are 
amended. 

54.  It  is  further  ordered  that,  because 
the  Commission  has  found  good  cause, 
this  Order  and  47  CFR  54.701,  as 
amended,  are  effective  on  Decmnber  1, 
1998,  which  may  be  less  than  thirty  (30) 
days  after  publication  in  the  Federal 
Register.  >. 

55.  It  is  further  ordered  that  the 
merger  of  SLC  and  RHCC  into  USAC 
shall  be  consummated  by  January  1, 
1999. 

56.  It  is  further  ordered  that,  because 
the  Commission  has  found  good  cause, 
except  as  otherwise  provided  herein,  the 
rule  changes  set  forth  are  effective  on 
January  1, 1999,  which  may  be  less  than 
thirty  (30)  days  after  pubUcation  in  the 
Federal  Register. 

57.  It  is  further  ordered  that,  u(>on 
consummation  of  the  merger  of  SLC  and 
RHCC  into  USAC,  SLC  and  RHOC  shall 
be  dissolved,  in  accordance  with 
appUcable  state  law. 


58.  It  is  further  ordered  that  the 
Commission's  Office  of  PubUc  Affairs, 
Reference  Operations  Division,  shall 
send  a  copy  of  this  Order,  including  the 
Final  Regulatory  Flexibility 
Certification,  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 

59.  It  is  further  ordered  that  the 
information  collections  contained  in  47 
CFR  54.703(c)  and  54.721  of  the 
Commission's  rules,  will  become 
effective  following  approval  from  the 
Office  of  Management  and  Budget. 

List  of  Sobiects 

47  CFR  Part  54 

Healthcare  providers,  Libraries, 
Reporting  and  recordkeeping 
requirements.  Schools, 
Telecommunications,  Telephone. 

47  CFR  Part  69 

Communications  common  carrien, 
Reporting  and  recordkeeping 
requirements.  Telephone. 

Fadenl  Conununications  CommiMion. 
MagalteRiMunSelM. 

Secretary. 

Rule  Oianges 

Parts  54  and  69  of  Title  47  of  the  Code 
of  Federal  Regulations  are  amended  to 
read  as  follows: 

PART  54-UNiVERSAL  SERVICE 

1.  The  authority  citation  for  part  54 
continues  to  read  as  follows: 

AndioritT:  47  U.S.C  1, 4(i).  201,  205,  214. 
and  254  unless  otherwise  noted. 

2.  In  S  54.5  remove  the  terms  High 
Cost  and  Low  Income  Committee,  Rural 
Health  Care  Corporation,  and  Schools 
and  Libraries  Corporation  and  the 
definiticms  of  those  terms;  revise  the 
definition  of  the  term  Ad/ninistrator; 
add  the  definition  of  the  term  website  in 
alphabetical  order  as  follows: 

f64^   TemwanddaflnMons. 


Administiatm.  The  term 
"Administrator"  shall  refer  to  the 
Universal  Service  Administrative 
Company  that  is  an  independent 
subsidiary  of  the  National  Exchange 
Carrier  Association,  Inc.,  and  that  has 
been  appointed  the  permanent 
Administrator  of  the  federal  universal 
service  support  mechanisms. 

Website.  The  term  "website"  shall 
refer  to  any  websites  operated  by  the 
Administrator  in  connection  with  the 
schools  and  libraries  support 
mechanism,  the  rural  he^th  care 
support  mechanism,  the  high  cost 
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mechanism,  and  the  low  income 
mechanism. 

3.  In  §  54.504  remove  the  words 
"Schools  and  Libraries  Corporation"  in 
paragraphs  (b)(1),  (b)(2)(vii),  (b)(3).  and 
(c)  and  add,  in  its  place,  the  word 
"Administrator",  and  revise  paragraph 
(b)(4)  to  read  as  follows: 

§  54.504    Requests  for  services. 

*        *        •        •        • 

(b)*  *  • 

(4)  After  posting  on  the 
Administrator's  website  an  eligible 
school's,  library's,  or  consortium's  FCC 
Form  470,  the  Administrator  shall  send 
confirmation  of  the  posting  to  the  entity 
requesting  service.  'That  entity  shall 
then  wait  at  least  four  weeks  from  the 
date  on  which  its  description  of  services 
is  posted  on  the  Administrator's  website 
before  making  commitments  with  the 
selected  providers  of  services.  The 
confirmation  from  the  Administrator 
shall  include  the  date  after  which  the 
requestor  may  sign  a  contract  with  its 
chosen  provider(s). 


{54.505    [Amended] 

4.  In  §  54.505  remove  the  words 
"Schools  and  Libraries  Corporation"  in 
paragraphs  (b)(3)  and  (c)  and  add,  in  its 
place,  the  word  "Administrator." 

5.  In  §  54.507  remove  the  words 
"Schools  and  Libraries  Corporation"  in 
paragraphs  (e)  through  (f),  the 
introductory  text  to  (g),  (g)(1)  and  add, 
in  its  place,  the  word  "Achninistrator". 
and  revise  paragraphs  (c),  (g)(2)(i)  and 
(g)(2)(iv)  to  read  as  follows: 

154.507    Cap. 

•  *        *        •        • 

(c)  Requests.  Funds  shall  be  available 
to  fund  discounts  for  eligible  schools 
and  libraries  and  consortia  of  such 
eligible  entities  on  a  first-come-first- 
served  basis,  with  requests  accepted 
beginning  on  the  first  of  July  prior  to 
each  funding  year.  The  Administrator 
shall  maintain  on  the  Administrator's 
website  a  running  tally  of  the  funds 
already  committed  for  the  existing 
funding  year.  The  Administrator  shall 
implement  an  initial  filing  period  that 
treats  all  schools  and  libraries  filing 
within  that  period  as  if  their 
applications  were  simultaneously 
received.  The  initial  filing  period  shall 
begin  on  the  date  that  the  Administrator 
begins  to  receive  applications  for 
support,  and  shall  conclude  on  a  date  to 
be  determined  by  the  Administrator. 
The  Administrator  may  implement  such 
additional  filing  periods  as  it  deems 
necessary. 

•  *        *        •        * 
(g).  .  . 


(2)*   *   * 

(i)  The  Administrator  or  the 
Administrator's  subcontractor  shall  post 
a  message  on  the  Administrator's 
website,  notify  the  Commission,  and 
take  reasonable  steps  to  notify  the 
educational  and  library  communities 
that  commitments  for  the  remaining 
$250  million  of  support  will  only  be 
made  to  the  most  economically 
disadvantaged  schools  and  libraries 
(those  in  the  two  most  disadvantaged 
categories)  for  the  next  30  days  or  the 
remainder  of  the  funding  year, 
whichever  is  shorter. 
•        •        •        •        • 

(iv)  After  all  requests  submitted  by 
schools  and  libraries  described  in 
paragraphs  (g)(2)  and  (g)(3)  of  this 
section  during  the  30-day  period  have 
been  met.  the  Administrator  shall 
allocate  the  remaining  available  funds  to 
all  other  eligible  schools  and  libraries  in 
the  order  in  which  their  requests  have 
been  received  by  the  Administrator, 
until  the  $250  million  is  exhausted  or 
the  funding  year  ends. 
***** 

6.  In  §  54.509  remove  the  words 
"Schools  and  Libraries  Corporation"  in 
paragraph  (b)  and  add,  in  its  place,  the 
word  "Administrator"  and  revise 
paragraph  (c)  to  read  as  follows: 

§54.509    Adjustments  to  the  discount 
matrix. 

***** 

(c)  Remaining  funds.  If  funds  remain 
under  the  cap  at  the  end  of  the  funding 
year  in  which  discoimts  have  been 
reduced  below  those  set  in  the  matrices, 
the  Administrator  shall  consult  with  the 
Commission  to  establish  the  best  way  to 
distribute  those  funds. 

§54.511    (Amended] 

7.  In  §  54.511  remove  the  words 
"Schools  and  Libraries  Corporation"  in 
paragraph  (c)(3)  and  add.  in  its  place, 
the  word  "Administrator." 

§54.516    [Amended] 

8.  In  §  54.516  remove  the  words 
"Schools  and  Libraries  Corporation"  in 
paragraph  (b)  and  add.  in  its  place,  the 
word  "Administrator." 

§54.003    [Amended] 

9.  In  §  54.603  remove  the  words 
"Rural  Health  Care  Corporation"  in 
paragraphs  (a)(1)  through  (5)  and  add.  in 
its  place,  the  word  "Administrator." 

§54.604   [Amended] 

10.  In  §  54.604  remove  the  words 
"Riual  Health  Care  Corporation"  in 
paragraph  (c)  and  add.  in  its  place,  the 
word  "Administrator." 


§54.605   [Amended] 

11.  In  §  54.605  remove  the  words 
"Riu-al  Health  Care  Corporation"  in 
paragraph  (e)  and  add,  in  its  place,  the 
word  "Administrator." 

§54.609    [Amended] 

12.  In  §  54.609  remove  the  words 
"Rural  Health  Care  Corporation"  in 
paragraph  (b)  and  add,  in  its  place,  the 
word  "Administrator." 

§54.619    [Amended] 

13.  In  §  54.619  remove  the  words 
"Rural  Health  Care  Corporation"  in 
paragraphs  (b)  and  (d)  and  add,  in  its 
plape,  the  word  "Administrator." 

§54.623    [Amended] 

14.  In  §  54.623  remove  the  words 
"Rural  Health  Care  Corporation"  in 
paragraphs  (c).  (e)  through  (f)  and  add. 
in  its  place,  the  word  "Administrator." 

§54.625    [Amended] 

15.  In  §  54.625  remove  the  words 
"Rural  Health  Care  Corporation"  in 
paragraph  (a)  and  add,  in  its  place,  the 
word  "Administrator." 

16.  Revise  §  54.701  to  read  as  follows: 

§  54.701    Administrator  of  universal  service 
support  mechanisms. 

(a)  The  Universal  Service 
Administrative  Company  is  appointed 
the  permanent  Administrator  of  the 
federal  universal  service  support 
mechanisms,  subject  to  a  review  after 
one  year  by  the  Federal 
Communications  Commission  to 
determine  that  the  Administrator  is 
administering  the  universal  service 
support  mechanisms  in  an  efficient, 
effective,  and  competitively  neutral 
manner. 

(b)  The  Schools  and  Libraries 
Corporation  and  the  Rural  Health  Care 
Corporation  shall  merge  into  the 
Universal  Service  Administrative 
Company  by  January  1, 1999;  provided, 
however,  that  the  merger  shall  not  take 
place  imtil  the  Common  Carrier  Bureau, 
acting  pursuant  to  delegated  authority, 
has  approved  the  merger  documents,  the 
amended  by-laws,  and  the  amended 
articles  of  incorporation,  as  set  forth  in 
paragraphs  (c)  and  (d)  of  this  section. 

(c)  By  December  1, 1998,  the  Schools 
and  Libraries  Corporation,  the  Rural 
Health  Care  Corporation  and  the 
Universal  Service  Administrative 
Company  shall  file  with  the  Federal 
Communications  Commission  draft 
copies  of  all  documents  necessary  to   . 
effiectuate  the  merger. 

(d)  By  December  1. 1998,  the 
Universal  Service  Administrative 
Company  shall  file  with  the  Federal 
Communications  Commission  draft 
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copies  of  amended  by-laws  and 
^mended  articles  of  incorporation. 

(e)  Upon  consummation  of  the  merger 
of  the  Schools  and  Libraries  Corporation 
and  the  Rural  Health  Care  Corporation 
itito  the  Universal  Service 
'Administrative  Company,  the  Schools 
i$nd  Libraries  Corporation  and  the  Rural 

I  Health  Care  Corporation  shall  take  all 
Steps  necessary  to  dissolve  such 
corporations. 

(f)  The  Administrator  shall  establish  a 
J  lineteen  (19)  member  Board  of 

Krectors,  as  set  forth  in  §  54.703.  The 
,  administrator's  Board  of  Directors  shall 
I  istablish  three  Committees  of  the  Board 
bf  Directors,  as  set  forth  in  §  54.705:  (1) 
the  Schools  and  Libraries  Committee, 
which  shall  oversee  the  schools  and 
libraries  support  mechanism;  (2)  the 
^ural  Health  Care  Committee,  which 
hall  oversee  the  rural  health  care 
upport  mechanism;  and  (3)  the  High 

and  Low  Income  Committee,  which 
ihall  oversee  the  high  cost  and  low 

me  support  mechanism.  The  Board 
{Directors  shall  not  modify 
ibstantially  the  power  or  authority  of 
e  Committees  of  the  Board  without 
brior  approval  from  the  Federal 
[k>mmiuiications  Commission. 

(g)  The  Administrator  shall  establish 
tluee  divisions:  (1)  the  Schools  and 
ibraries  Division,  which  shall  perform 
iluties  and  functions  in  connection  with 
Ihe  schools  and  libraries  support 
mechanism  under  the  direction  of  the 
Schools  and  Libraries  Committee  of  the 
Board,  as  set  forth  in  §  54.70S(a);  (2)  the 
Rural  Health  Care  Division,  which  shall 
perform  duties  and  functions  in 
connection  with  the  niral  health  care 
support  mechanism  imder  the  direction 
of  the  Rural  Health  Care  Committee  of 
the  Board,  as  set  forth  in  §  54.705(b); 
and  (3)  the  High  Cost  and  Low  bicome 
Division,  which  shall  perform  duties 
and  functions  in  connection  with  the 
high  cost  and  low  income  support 
mechanism  under  the  direction  of  the 
High  Cost  and  Low  Income  Committee 
of  the  Board,  as  set  forth  in  §  54.705(c). 
As  directed  by  the  Committees  of  the 
Board  set  forth  in  §  54.705,  these 
divisions  shall  perform  the  duties  and 
functions  unique  to  their  respective 
support  mechanisms. 

(h)  The  Administrator  shall  be 
managed  by  a  Chief  Executive  OfBcer, 
as  set  forth  in  §  54.704.  The  Chief 
Executive  Officer  shall  serve  on  the 
Committees  of  the  Board  established  in 
§54.705. 

17.  Add  a  new  §  54.702  to  read  as 
follows: 


154.702   Administrator^  functions  and 
responsibilities. 

(a)  The  Administrator,  and  the 
divisions  therein,  shall  be  responsible 
for  administering  the  schools  and 
libraries  support  mechanism,  the  rural 
health  caie  support  mechanism,  the 
high  cost  support  medianism  and  the 
low  income  support  mechanism. 

(b )  The  Administrator  shall  be 
responsible  for  billing  contributors, 
collecting  contributions  to  the  universal 
service  support  mechanisms,  and 
disbursing  universal  service  support 
funds. 

(c)  The  Administrator  may  not  make 
pohcy,  interpret  unclear  provisions  of 
the  statute  or  rules,  or  interpret  the 
intent  of  Congress.  Where  the  Act  or  the 
Commission's  rules  are  unclear,  or  do 
not  address  a  particular  sitiiation,  the 
Administrator  shall  seek  guidance  from 
the  Commission. 

(d)  The  Administrator  may  advocate 
positions  before  the  Commission  and  its 
staff  only  on  administrative  matters 
relating  to  the  universal  service  support 
mechanisms. 

(e)  The  Administrator  shall  maintain 
books  of  account  separate  from  those  of 
the  National  Exchange  Carrier 
Association,  of  whid^  the  Administrator 
is  an  independent  subsidiary.  The 
Administrator's  books  of  accoimt  shall 
be  maintained  in  accordance  with 
generally  accepted  accounting 
principles.  The  Administrator  may 
borrow  start  up  funds  from  the  National 
Exchange  Carrier  Association.  Such 
funds  may  not  be  drawn  from  the 
Teleconmumications  Relay  Services 
(TRS)  fund  or  TRS  administrative 
expense  accounts. 

(f)  Pursuant  to  its  responsibility  for 
billing  and  collecting  contributions,  the 
Administrator  shall  compare 
periodically  information  collected  by 
the  administrator  of  the  TRS  Fund  from 
TRS  Fund  Worksheets  with  information 
submitted  by  contributors  on  Universal 
Service  Worksheets  to  verify  the 
accuracy  of  information  submitted  on 
UniverMl  Service  Worksheets.  When 
performing  a  comparison  of  contributor 
information  as  provided  by  this 
paragraph,  the  Administrator  must 
imdertake  company-by-company 
comparisons  for  all  entities  filing 
Universal  Service  and  TRS  Fund 
Worksheets. 

(g)  The  Administrator  shall  create  and 
maintain  a  website,  as  defined  in  §  54.5, 
on  which  applications  for  services  will 
be  posted  on  behalf  of  schools,  libraries 
and  rural  health  care  providers. 

(h)  The  Administrator  shall  file  with 
the  Commission  and  Congress  an  annual 
report  by  March  31  of  eadi  year.  The 
report  shall  detail  the  Administrator's 


operations,  activities,  and 
accompUshments  for  the  prior  year, 
including  information  about 
participation  in  each  of  the  universal 
service  support  mechanisms  and 
administrative  action  intended  to 
prevent  waste,  fraud,  and  abuse.  The 
report  also  shall  include  an  assessment 
of  subcontractors'  performance,  and  an 
itemization  of  monthly  administrative 
costs  that  shall  include  all  expenses, 
receipts,  and  payments  associated  with 
the  administration  of  the  universal 
service  support  programs.  The 
Administrator  shall  consult  each  year 
with  Commission  staff  to  determine  the 
scope  and  content  of  the  annual  report. 

(i)  The  Administrator  shall  report 
quarterly  to  the  Commission  on  the 
disbursement  of  universal  service 
support  program  funds.  The 
Administrator  shall  keep  separate 
accoimts  for  the  amounts  of  money 
collected  and  disbursed  for  eUgible 
schools  and  libraries,  nual  health  care 
providere,  low-income  consiuners,  and 
high  cost  and  insular  areas. 

^  Information  based  on  the 
Administrator's  reports  will  be  made 
pubUc  by  the  Commission  at  least  once 
a  year  as  part  of  a  Monitoring  Report, 
(k)  The  Administrator  shall  provide 
the  Commission  full  access  to  the  data 
collected  pursuant  to  the  administration 
of  the  universal  service  support 
programs. 

(1)  Pursuant  to  §  64.903  of  this 
chapter,  the  Administrator  shall  file 
with  the  Commission  a  cost  allocation 
manual  (CAM)  that  describes  the 
accounts  and  procedures  the 
Administrator  will  use  to  allocate  the 
shared  costs  of  administering  the 
universal  service  support  mechanisms 
and  its  other  operations. 

(m)  The  Administrator  shall  make 
available  to  whomever  the  Commission 
directs,  free  of  charge,  any  and  all 
intellectual  property,  including,  but  not 
limited  to,  all  records  and  information 
generated  by  or  resulting  from  its  role  in 
administering  the  support  mechanisms, 
if  its  participation  in  administering  the 
universal  service  support  mechanisms 
ends. 

(n)  If  its  participation  in 
administering  the  universal  service 
support  mechanisms  ends,  the 
Administrator  shall  be  subject  to  close- 
out  audits  at  the  end  of  its  term. 
18.  Revise  §  54.703  to  read  as  follows: 

f  54.703   The  AdmMslrator's  Board  Of 
Directors. 

(a)  The  Administrator  shall  have  a 
Board  of  Directors  separate  from  the 
Board  of  Directors  of  the  National 
Exchange  Carrier  Association.  The 
National  Exchange  Canier  Association's 
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Board  of  Directors  shall  be  prohibited 
from  participating  in  the  functions  of 
the  Administrator. 

tb)  Board  composition.  The 
independent  subsidiary's  Board  of 
Directors  shall  consist  of  nineteen  (19) 
directors: 

(1)  Three  directors  shall  represent 
incumbent  local  exchange  carriers,  with 
one  director  representing  the  Bell 
(grating  Companies  and  GTE.  one 
director  representing  ILECs  (other  than 
the  Bell  Operating  Companies)  with 
annual  operating  revenues  in  excess  of 
$40  million,  and  one  director 
representing  HJECs  (other  than  the  Bell 
Operating  Companies)  with  annual 
operating  revenues  of  $40  million  or 
less; 

(2)  Two  directors  shall  represent 
interexchange  carriers,  with  one  director 
representing  interexchange  carriers  with 
more  than  $3  billion  in  annual  operating 
revenues  and  one  director  representing 
interexchange  carriers  with  annual 
operating  revenues  of  $3  billion  or  less; 

(3)  One  director  shall  represent 
commercial  mobile  radio  service 
(CMRS)  providers; 

(4)  One  director  shall  represent 
competitive  local  exchange  carriers; 

(5  J  One  director  shall  represent  cable 
operators; 

(6)  One  director  shall  represent 
information  service  providers; 

(7)  Three  directors  shall  represent 
schools  that  are  eligible  to  receive 
discoimts  pursuant  to  §  54.501; 

(8)  One  director  shall  represent 
hbraries  that  are  eligible  to  receive 
discounts  pursuant  to  §  54.501; 

(9)  Two  directors  shall  represent  rural 
health  care  providers  that  are  eligible  to 
receive  supported  services  piusuant  to 
§54.601; 

(10)  One  director  shall  represent  low- 
income  consumers; 

(11)  One  director  shall  represent  state 
telecommunications  regulators; 

(12)  One  director  shdl  represent  state 
consumer  advocates;  and 

(13)  The  Chief  Executive  OfBcer  of  the 
Administrator. 

(c)  Selection  process  for  board  of 
directors.  (1)  Sixty  (60)  days  prior  to  the 
expiration  of  a  director's  term,  the 
industry  or  non-industry  group  that  is 
represented  by  such  director  on  the 
Administrator's  Board  of  Directors,  as 
specified  in  paragraph  (b)  of  this 
section,  shall  nominate  by  consensus  a 
new  director.  The  industry  or  non- 
industry  group  shall  submit  the  name  of 
its  nominee  for  a  seat  on  the 
Administrator's  Board  of  Directors, 
along  with  relevant  professional  and 
biographical  information  about  the 
nominee,  to  the  Chairman  of  the  Federal 
Communications  Commission.  Only 


members  of  the  industry  or  non- 
industry  group  that  a  Board  member 
will  represent  may  submit  a  nomination 
for  that  position. 

(2)  The  name  of  an  industry  or  non- 
industry  group's  nominee  shall  be  filed 
with  the  OfGce  of  the  Secretary  of  the 
Federal  Communications  Commission 
in  accordance  with  part  1  of  this 
chapter.  The  document  nominating  a 
candidate  shall  be  captioned  "In  the 
matter  of:  Nomination  for  Universal 
Service  Administrator's  Board  of 
Directors"  and  shall  reference  FCC 
Docket  Nos.  97-21  and  96-45.  Each 
nomination  shall  specify  the  position  on 
the  Board  of  Directors  for  which  such 
nomination  is  submitted.  Two  copies  of 
the  dociunent  nominating  a  candidate 
shall  be  submitted  to  the  Common 
Carrier  Bureau's  Accounting  Policy 
Division. 

(3)  The  Chairman  of  the  Federal 
Communications  Commission  shall 
review  the  nominations  submitted  by 
industry  and  non-industry  groups  and 
select  rach  director  of  the 
Administrator's  Board  of  Directors,  as 
each  director's  term  expires  pursilant  to 
paragraph  (d)  of  this  section.  If  an 
industry  or  non-industry  group  does  not 
reach  consensus  on  a  nominee  or  fails 
to  submit  a  nomination  for  a  position  on 
the  Administrator's  Board  of  Directors, 
the  Chairman  of  the  Federal 
Communications  Commission  shall 
select  an  individual  to  represent  such 
group  on  the  Administrator's  Board  of 
Directors. 

(d)  Board  member  terms.  The 
directors  on  the  Administrator's  Board 
shall  be  appointed  for  three-year  terms, 
except  that  the  Chief  Executive  Officer 
shall  be  a  permanent  member  of  the 
Board.  Board  member  terms  shaU  run 
from  January  1  of  the  first  year  of  the 
term  to  December  31  of  the  third  year 
of  the  term,  except  that,  for  purposes  of 
the  term  beginning  on  January  1. 1999. 
the  terms  of  six  directors  shall  expire  on 
December  31. 2000.  the  terms  of  another 
six  directors  on  December  31.  2001.  and 
the  tenns  of  the  remaining  six  directors 
on  December  31,  2002.  Directors  may  be 
reappointed  for  subsequent  terms 
pursuant  to  the  initial  nomination  and 
appointment  process  described  in 
paragraph  (c)  of  this  section.  If  a  Board 
member  vacates  his  or  her  seat  prior  to 
the  completion  of  his  or  her  term,  the 
Administrator  will  notify  the  Common 
Carrier  Bureau  of  such  vacancy,  and  a 
successor  will  be  chosen  pursuant  to  the 
nomination  and  appointment  process 
described  in  paragraph  (c)  of  this 
section. 

(e)  All  meetings  of  the  Administrator's 
Board  of  Directors  shall  be  open  to  the 
public  and  held  in  Washington.  D.C. 


(f)  Each  member  of  the 
Administrator's  Board  of  Directors  shall 
be  entitled  to  receive  reimbursement  for 
expenses  directly  incurred  as  a  result  of 
his  or  her  participation  on  the 
Administrator's  Board  of  Directors. 

19.  Add  a  new  §  54.704  to  read  as 
follows: 

§54.704    The  AdministTBtor's  Chief 
EncutrveOffloer. 

(a)  Chief  Executive  Officer's  functions. 
(1)  The  Chief  Executive  Officer  shall 
have  management  responsibility  for  the 
administration  of  the  federal  universal 
service  support  mechanisms. 

(2)  The  Chief  Executive  Officer  shall 
have  management  responsibility  for  all 
employees  of  the  Universal  Service 
Administrative  Company.  The  Chief 
Executive  Officer  may  delegate  such 
responsibility  to  heads  of  the  divisions 
established  in  §  54.701(g). 

(3)  The  Chief  Executive  Officer  shall 
serve  on  the  Administrator's  Board  of 
Directors  as  set  forth  in  §  54.703(b)  and 
on  the  Committees  of  the  Board 
established  under  §  54.705. 

(b)  Selection  process  for  the  Chief 
Executive  Officer.  (1)  The  memben  of 
the  Board  of  Directon  of  the 
Administrator  shall  nominate  by 
consensus  a  Chief  Executive  Officer. 
The  Board  of  Directon  shall  submit  the 
name  of  its  nominee  for  Chief  Executive 
Officer,  along  with  relevant  profiBssional 
and  biographical  information  about  the 
nominee,  to  the  Chairman  of  the  Federal 
Communications  Commissicm. 

(2)  The  Chairman  of  the  Federal 
Communications  Commission  shall 
review  the  nomination  submitted  by  the 
Administrator's  Board  of  Directon. 
Subject  to  the  Chairman's  approval,  the 
nominee  shall  be  appointed  as  the 
Administrator's  Chief  Executive  Offico-. 

(3)  If  the  Board  of  Directon  does  not 
reach  consensiis  on  a  nominee  or  fails 
to  submit  a  nomination  for  the  Chief 
Executive  Officer,  the  Chairman  of  the 
Federal  Communications  Commission 
shall  select  a  Chief  Executive  Officer. 

20.  Revise  §  54.705  to  read  as  follows: 

{54.706   Pemmmeeiofihe 
AdminMrMor's  Board  of  tNraetora. 

(a)  Schools  and  Libraries 
Committee.— (1)  Committee  functions. 
The  Schools  and  Libraries  Committee 
shall  oversee  the  administration  of  the 
schools  and  libraries  support 
mechanism  by  the  Schools  and  Libraries 
Division.  The  Schools  and  Libraries 
Committee  shall  have  the  authority  to 
make  decisions  concerning: 

(i)  How  the  Administrator  projects 
demand  for  the  schools  and  libraries 
support  mechanism; 

(ii)  Development  of  applications  and 
associated  instructions  as  needed  for  the 
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:  ichools  and  libraries  support 

echanism; 

(iii)  Administration  of  the  application 
ss,  including  activities  to  ensure 
cbmpliance  with  Federal 
Conununications  Commission  rules  and 
«gulations; 

(iv)  Performance  of  outreach  and 
i  lucation  functions; 

(v)  Review  of  bills  for  services  that  are 
!  iibmitted  by  schools  and  Ubraries; 

(vi)  Monitoring  demand  for  the 
;  urpose  of  determining  when  the  $2 
nllion  trigger  has  been  reached; 

QCvii)  Implementation  of  the  rules  of 
riority  in  accordance  with  §  54.507(g) 
df  this  chapter; 

(viii)  Review  and  certification  of 
t  Myology  plans  when  a  state  agency 
I  las  indicated  that  it  will  not  be  able  to 
I  Bview  such  plans  within  a  reasonable 
lime; 

(ix)  The  classification  of  schools  and 
Ibraries  as  urban  or  rural  and  the  use 
•f  the  discount  matrix  established  in 
i  54.505(c)  of  this  chapter  to  set  the 
iiscoimt  rate  to  be  applied  to  services 

Surchased  by  eligible  schools  and 
braries; 
(x)  Performance  of  audits  of 
eneficiaries  under  the  schools  and 
ibraries  support  mechanism;  and 

(xi)  Development  and  implementation 
I  if  other  functions  unique  to  the  schools 
{ tnd  libraries  support  mechanism. 

(2)  Committee  composition.  The 
Schools  and  Libraries  Committee  shall 
»nsist  of  the  following  members  of  the 
Administrator's  Board  of  Directors: 

(i)  Three  school  representatives; 

(ii)  One  library  representative; 

(iii)  One  service  provider 
npresentative; 

(iv)  One  at-large  representative 
sleeted  by  the  Administrator's  Board  of 
Sirectors;  and 

(v)  The  Administrator's  Chief 
Executive  Officer. 

(b)  Rural  Health  Care  Committee.— {1) 
Committee  functions.  The  Rural  Health 
Caie  Committee  shall  oversee  the 
idministration  of  the  rural  health  care 
support  mechanism  by  the  Rural  Health 
i^are  Division.  The  Rural  Health  Care 
Committee  shall  have  authority  to  make 
decisions  concerning: 

(i)  How  the  Administrator  projects 
demand  for  the  rural  health  care  support 
mechanism; 

(ii)  Development  of  applications  and 
associated  instructions  as  needed  for  the 
rural  health  care  support  mechanism; 

(iii)  Administration  of  the  application 
process,  including  activities  to  ensure 
compliance  with  Federal 
Communications  Commission  rules  and 
regulations; 

(iv)  Calculation  of  support  levels 
under  §  54.609; 


(v)  Performance  of  outreach  and 
education  functions; 

(vi)  Review  of  bills  for  services  that 
are  submitted  by  rural  health  care 
providers; 

(vii)  Monitoring  demand  for  the 
purpose  of  determining  when  the  $400 
million  cap  has  been  reached; 

(viii)  Performance  of  audits  of 
beneficiaries  imder  the  rural  health  care 
support  mechanism;  and 

(ix)  Development  and  implementation 
of  other  functions  imique  to  the  rural 
health  care  support  mechanism. 

(2)  Committee  composition.  The  Rural 
Health  Care  Committee  shall  consist  of 
the  following  members  of  the 
Administrator's  Board  of  Directors: 

(i)  Two  rural  health  care 
representatives; 

(ii)  One  service  provider 
representative; 

(iii)  Two  at-large  representatives 
elected  by  the  Adbministrator's  Board  of 
Directors; 

(iv)  One  State  telecommunications 
regulator,  one  state  consumer  advocate; 
and 

(v)  The  Administrator's  Chief 
Executive  Officer. 

(c)  High  Cost  and  Low  Income 
Committee. — (1)  Committee  functions. 
The  High  Cost  and  Low  Income 
Committee  shall  oversee  the 
administration  of  the  high  cost  and  low 
income  support  mechanisms  by  the 
High  Cost  and  Low  Income  Division. 
The  High  Cost  and  Low  Income 
Committee  shall  have  the  authority  to 
make  decisions  concerning: 

(i)  How  the  Administrator  projects 
demand  for  the  high  cost  and  low 
income  support  mechanisms; 

(ii)  Development  of  applications  and 
associated  instructions  as  needed  for  the 
high  cost  and  low  income  support 
mechanisms; 

(iii)  Administration  of  the  application 
process,  including  activities  to  ensure 
compliance  with  Federal 
■  Communications  Commission  rules  and 
regulations; 

(iv)  Performance  of  audits  of 
beneficiaries  under  the  high  cost  and 
low  income  support  mechanisms;  and 

(v)  Development  and  implementation 
of  other  functions  unique  to  the  high 
cost  and  low  income  support 
mechanisms. 

(2)  Committee  composition.  The  High 
Cost  and  Low  Income  Committee  shall 
consist  of  the  following  members  of  the 
Administrator's  Board  of  Directors: 
(i)  One  low  income  representative; 
(U)  One  state  telecommunications 
regulator; 
(iii)  One  state  consumer  advocate; 
(iv)  Two  incimibent  local  exchange 
carrier  representatives  (one  shall 


represent  rural  telephone  companies,  as 
that  term  is  defined  in  47  U.S.C.  153(37) 
and  one  shall  represent  non-niral 
telephone  companies); 

(v)  One  interexchange  carrier 
representative; 

(vi)  One  competing  local  exchange 
carrier  representative; 

(vii)  One  commercial  mobile  radio 
service  representative;  and 

(viii)  The  Administrator's  Chief 
Executive  Officer. 

.  (d)  Binding  Authority  of  Committees 
of  the  Board. 

(1)  Any  action  taken  by  the 
Committees  of  the  Board  established  in 
paragraphs  (a)  through  (c)  of  this  section 
shall  be  binding  on  die  Board  of 
Directors  of  the  AdministratOT,  unless 
such  action  is  presented  for  review  to 
■the  Board  by  the  Administrator's  Chief 
Executive  (ifficer  and  the  Board 
disapproves  of  such  action  by  a  two- 
thirds  vote  of  a  quorum  of  directors,  as 
defined  in  the  Administrator's  by-laws. 

(2)  The  budgets  prepared  by  each 
Committee  shall  be  subject  to  Board 
review  as  part  of  the  Administrator's 
combined  budget.  The  Board  shall  not 
modify  the  budgets  prepared  by  the 
Committees  of  the  Boaid  imless  such 
modification  is  approved  by  a  two- 
thirds  vote  of  a  quonun  of  the  Board,  as 
defined  in  the  Administrator's  by-laws. 

21.  Add  a  new  §  54.706  to  read  as 
follows: 

154.706    Contributions. 

(a)  Entities  that  provide  interstate 
telecommunications  to  the  public,  or  to 
such  classes  of  users  as  to  be  effectively 
available  to  the  public,  for  a  fee  will  be 
considered  telecommunications  carriers 
providing  interstate  telecommunications 
services  and  must  contribute  to  the 
universal  service  support  programs. 
Interstate  telecommunications  include, 
but  are  not  limited  to: 

(1)  Cellular  telephone  and  paging 
services; 

(2)  Mobile  radio  services; 

(3)  Operator  services; 

(4)  Personal  communications  services 
(PCS); 

(5)  Access  to  interexchange  service; 

(6)  Special  access  service; 

(7)  WATS; 

(8)  Toll-free  service; 

(9)  900  service; 

(10)  Message  telephone  service  (MTS); 

(11)  Private  line  service; 

(12)  Telex; 

(13)  Telegraph; 

(14)  Video  services; 

(15)  Satellite  service; 

(16)  Resale  of  interstate  services;  and 

(17)  Payphone  services. 

(b)  Every  telecommunications  carrier 
that  provides  interstate 
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telecommunications  services,  every 
provider  of  interstate 
telecommunications  that  offers 
telecommunications  for  a  fee  on  a  non- 
common  carrier  basis,  and  payphone 
providers  that  are  aggregators  shall 
contribute  to  the  programs  for  eligible 
schools,  libraries,  and  health  care 
providers  on  the  basis  of  its  interstate, 
intrastate,  and  international  end-user 
telecommunications  revenues.  Entities 
providing  open  video  systems  (OVS), 
cable  leased  access,  or  direct  broadcast 
sateUite  (DBS)  services  are  not  required 
to  contribute  on  the  basis  of  revenues 
derived  from  those  services.  The 
following  entities  will  not  be  required  to 
contribute  to  universal  service:  non- 
profit schools,  non-profit  colleges,  non- 
profit universities,  non-profit  Ubraries, 
and  non-profit  health  care  providers; 
broadcasters;  systems  integrators  that 
derive  less  than  five  percent  of  their 
systems  integration  revenues  bom  the 
resale  of  telecommunications. 

(c)  Every  telecommunications  carrier 
that  provides  interstate 
telecommunications  services,  every 
provider  of  interstate 
telecommunications  that  offers 
telecommunications  for  a  fee  on  a  non- 
common  carrier  basis,  and  payphone 
providers  that  are  aggregators  shall 
contribute  to  the  programs  for  high  cost, 
rural  and  insular  areas,  and  low-income 
consimiers  on  the  basis  of  its  interstate 
and  international  end-user 
telecommunications  revenues.  Entities 
providing  OVS,  cable  leased  access,  or 
DBS  services  are  not  required  to 
contribute  on  the  basis  of  revenues 
derived  fitjm  those  services.  The 
following  entities  will  not  be  required  to 
contribute  to  universal  service:  non- 
profit schools,  non-profit  colleges,  non- 
profit universities,  non-profit  Ubraries, 
and  non-profit  health  care  providers; 
broadcasters;  systems  integrators  that 
derive  less  than  five  percent  of  their 
systems  integration  revenues  bom  the 
resale  of  telecommunications. 

22.  Add  a  new  §  54.708  to  read  as 
follows: 

{54.706    De  minimis  •xamptlon. 

If  a  contributor's  contribution  to 
universal  service  in  any  given  year  is 
less  than  $10,000,  that  contributor  will 
not  be  required  to  submit  a  contribution 
or  Universal  Service  Worksheet  for  that 
year.  If  a  contributor  Improperly  claims 
exemption  from  the  contribution 
requirement,  it  will  be  subject  to  the 
criminal  provisions  of  sections  220(d) 
and  (e)  of  the  Act  regarding  willful  false 
submissions  and  will  be  required  to  pay 
the  amounts  withheld  plus  interest. 

23.  In  §  54.709  remove  the  words 
"Administrator's,  the  Schools  and 


Libraries  Corporation's,  and  the  Rural 
Health  Care  Corporation's"  from 
paragraph  (a)(2)  and  add,  in  its  place, 
the  word  "Administrator's";  revise 
paragraph  (a)(3)  to  read  as  follows: 

§  54.709    Computations  of  required 
contributions  to  universal  service  support 
meclianlsms. 

*        »        *        *        » 

(3)  Total  projected  expenses  for 
universal  service  support  programs  for 
each  quarter  must  be  approved  by  the 
Commission  before  they  are  used  to 
calculate  the  quarterly  contribution 
factors  and  individual  contributions. 
For  each  quarter,  the  Administrator 
must  submit  its  projections  of  demand 
for  the  high  cost  and  low-income 
support  mechanisms,  the  schools  and 
libraries  support  mechanism,  and  the 
rural  health  care  support  mechanism, 
respectively,  and  the  basis  for  those 
projections,  to  the  Commission  and  the 
Common  Carrier  Bureau  at  least  sixty 
(60)  calendar  days  prior  to  the  start  of 
that  quarter.  For  each  quarter,  the 
Administrator  must  submit  its 
projections  of  administrative  expenses 
for  the  high  cost  and  low-income 
programs,  the  schools  and  Hbraries 
program  and  the  rural  health  care 
program  and  the  basis  for  those 
projections  to  the  Commission  and  the 
Common  Carrier  Bureau  at  least  sixty 
(60)  calendar  days  prior  to  the  start  of 
that  quarter.  Based  on  data  submitted  to 
the  Administrator  on  the  Universal 
Service  Worksheets,  the  Administrator 
must  submit  the  total  contribution  bases 
to  the  Common  Carrier  Bureau  at  least 
sixty  (60)  days  before  the  start  of  each 
quarter.  The  projections  of  demand  and 
administrative  expenses  and  the 
contribution  factors  shall  be  announced 
by  the  Commission  in  a  public  notice 
and  shall  be  made  available  on  the 
Commission's  website.  The  Commission 
reserves  the  right  to  set  projections  of 
demand  and  administrative  expenses  at 
amounts  that  the  Commission 
determines  will  serve  the  public  Interest 
at  any  time  within  the  fourteen-day 
period  foUownng  release  of  the 
Commission's  public  notice.  If  the 
Commission  takes  no  action  within 
fourteen  (14)  days  of  the  date  of  release 
of  the  public  notice  announcing  the 
projections  of  demand  and 
administrative  expenses,  the  projections 
of  demand  and  achninlstratlve  expenses, 
and  contribution  factors  shall  be 
deemed  approved  by  the  Commission. 
Once  the  projections  and  contribution 
factors  are  approved,  the  Administrator 
shall  apply  the  quarterly  contribution 
factors  to  determine  individual 
contributions. 


,/ 


S  54.711    [Amended] 

24.  In  §  54.711  remove  the  words 
"Administrator,  Rural  Health  Care 
Corporation  and  Schools  and  Libraries 
Corporation"  from  paragraph  (b)  and 
add,  in  its  place,  the  word 
"Administrator." 

25.  Revise  §  54.715  to  read  as  follows: 

S  54.715   Administrative  expenses  of  ttM 
Administrator. 

(a)  The  annual  administrative 
expenses  of  the  Administrator  should  be 
commensurate  with  the  administrative 
expenses  of  programs  of  similar  size, 
with  the  exception  of  the  salary  levels 
for  officers  and  employees  of  the 
Administrator  described  in  paragraph 
(b)  of  this  section.  The  annual 
administrative  expenses  may  include, 
but  are  not  limited  to,  salaries  of  officere 
and  operations  personnel,  the  costs  of 
borrowing  funds,  equipment  costs, 
operating  expenses,  directors'  expenses, 
and  costs  associated  with  auditing 
contributors  of  support  recipients. 

(b)  All  officere  and  employees  of  the 
Administrator  may  be  compensated  at 
an  annual  rate  of  |>ay.  including  any 
non-regular  payments,  bonuses,  or  other 
compensation,  in  an  amoimt  not  to 
exceed  the  rate  of  basic  pay  in  efiect  for 
Level  I  of  the  Executive  Schedule  under 
5  U.S.C.  5312. 

(c)  The- Administrator  shall  submit  to 
the  Commission  projected  quarterly 
budgets  at  least  sixty  (60)  days  prior  to 
the  start  of  every  quarter.  The 
Commission  must  approve  the  projected 
quarterly  budgets  before  the 
Administrator  disbtirses  funds  imder 
the  federal  imiversal  service  support 
mechanisms.  The  administrative 
expenses  incurred  by  the  Administrator 
in  connection  with  Uie  schools  and 
libraries  support  mechanism,  the  rural 
health  care  support  mechanism,  the 
high  cost  support  mechanism  and  the 
low  income  support  mechanism  shall  be 
deducted  from  the  annual  funding  of 
each  respective  support  mechanism. 
The  expenses  deducted  frt>m  the  annual 
funding  for  each  support  mechanism 
also  shall  include  the  Administrator's 
joint  and  common  costs  allocated  to 
each  support  mechanism  pursuant  to 
the  cost  allocation  manual  filed  by  the 
Administrator  under  §  64.903  of  this 
chapter. 

26.  Add  a  new  §  54.717  to  read  as 
follows: 

§54.717   Audits  of  ttM  Administrator. 

The  Administrator  shall  obtain  and 
pay  for  an  annual  audit  conducted  by  an 
independent  auditor  to  examine  its 
operations  and  books  of  account  to 
determine,  among  other  things,  whether 
the  Administrator  is  properly 
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I  dministering  the  universal  service 
I  apptnt  mechanisms  to  prevent  fraud, 
irute.  and  abuse: 

(a)  Before  selecting  an  independent 
Imlitor,  the  Administrator  shall  submit 

ireliminary  audit  requirements, 
including  the  propowd  scope  of  the 
«udit  and  the  extent  of  compliance  and 
substantive  testing,  to  the  CoomuHi 
Carrier  Bureau  Audit  Staff. 

(b)  The  Common  Carrier  Bureau  Audit 
I  Staff  shall  review  the  i»eliminary  audit 

I  eqxiirements  to  determine  whether  they 
•re  adequate  to  meet  the  audit 
Mqectives.  The  Common  Carrier  Bureau 
^udit  Staff  shall  prescribe  modificati<His 
1  hat  shall  be  incorporated  into  the  final 
I  ludit  requirements. 

(c)  After  the  audit  requirements  have 
in  approved  by  the  Common  Caniet 

u  Audit  Staff,  the  Administrator 
engage  within  thirty  (30)  calendar 
s  an  irudependent  auditor  to  conduct 
tiie  annual  audit  required  by  this 

ph.  In  malrii^g  iti  selection,  the 
.dminktratcx  shall  not  engage  any 
ident  auditor  who  has  been 
voived  in  designing  any  of  the 
lunting  or  reporting  systems  under 
in  the  audit 

(d)  The  independent  auditcv  selected 
y  the  Administrator  to  conduct  the 

Annual  audit  shall  be  instructed  by  the 
Administrator  to  develop  a  detailed 
ludit  program  based  on  the  final  audit 
tequirements  and  shall  be  instructed  by 
the  Administrator  to  submit  the  audit 
program  to  the  Common  Carrier  Bureau 
Piudit  Staff.  The  Common  Carrier 
iureau  Audit  Staff  shall  review  the 
audit  jnogram  and  make  modifications, 
as  needed,  that  shall  be  incorporated 
Into  the  final  audit  program.  During  the 
course  of  the  audit,  the  Common  Carrier 
Bureau  Au^t  Staff  may  direct  the 
Administrator  to  direct  the  independent 
auditor  to  take  any  actions  necessary  to 
Bosure  compliance  vrith  the  audit 
requirements. 

(e)  During  the  course  of  the  audit,  the 
Administrate  shall  instruct  the 
independent  auditor  to: 

(if  Inform  the  Common  Carrier 
Bureau  Audit  Staff  of  any  revisions  to 
the  final  audit  program  or  to  the  scope 
of  the  audit; 

(2)  Notify  the  Common  Carrier  Bureau 
Audit  S^aff  of  any  meetings  with  the 
Administrate  in  which  audit  findings 
are  discussed;  and 

(3)  Submit  to  the  Chief  of  the 
Common  Carrier  Bureau  any  accounting 
or  rule  interpretations  necessary  to 
complete  the  audit. 

(f)  Within  sixty  (60)  calendar  days 
after  the  end  of  the  audit  p«iod,  but 
prior  to  discussing  the  audit  findings 
with  the  Administrator,  the 
independent  auditor  shall  be  instructed 


by  the  Administrator  to  submit  a  draft 
of  the  audit  report  to  the  Common 
Carrier  Bureau  Audit  Staff. 

(g)  The  Common  Carrier  Bureau  Audit 
Staff  shall  review  the  audit  findings  and 
audit  workpapers  and  offer  its 
recommendations  ccmceming  the 
conduct  of  the  audit  or  the  audit 
fin<<ingy  to  the  independent  auditw. 
Exceptions  of  the  Common  Carrier 
Bureau  Audit  Staff  to  the  findings  and 
conclusions  of  the  independent  auditor 
that  mnain  unresolved  skaH  be 
included  in  the  final  audit  report 

(h)  Within  fifteen  (IS)  calendar  days 
after  receiving  the  Common  Carrier 
Bureau  Audit  Staff's  recommendatians 
and  iii»lfing  any  revisicms  to  the  audit 
report,  the  Administrator  shall  instruct 
the  independent  auditor  to  submit  the 
audit  report  to  the  Administrator  for  its 
response  to  the  audit  findings.  At  this 
time  the  auditor  also  must  send  copies 
of  its  audit  findings  to  the  Common 
Carrier  Bureau  Audit  Staff.  The 
Administrator  shall  provide  the 
indepmdent  auditor  time  to  perform 
additional  audit  work  recommended  by 
the  Cmnmon  Carrier  Bureau  Audit  Staff. 

(i)  Within  thirty  (30)  calendar  day* 
after  receiving  the  audit  report,  the 
Administratm  shall  respond  to  the  audit 
findings  and  send  copies  of  its  responae 
to  the  Common  Carrier  Bureau  Audit 
Staff.  The  Administrator  shall  instruct 
the  independent  auditor  that  any  reply 
that  the  independent  auditor  wishes  to 
make  to  the  Administrator's  responses 
diall  be  sent  to  the  Common  Carrier 
Bureau  Audit  Staff  as  well  as  the 
Administrate.  The  Administrator's 
response  and  the  independent  auditor's 
replies  shall  be  included  in  the  final 
audit  report; 

(j)  Within  ten  (10)  calendar  days  after 
receiving  the  response  of  the 
Administrator,  the  independent  auditor 
shall  file  with  the  Commission  the  final 
audit  report 

(k)  Based  oa  the  final  audit  report,  the 
Chief  of  the  Common  Carrier  Bureau 
may  take  any  action  necessary  to  ensure 
that  the  universal  service  support 
mechanisms  operate  in  a  manner 
consisteiU  with  the  requirements  of  this 
Part,  as  well  as  such  odier  action  as  is 
deented  necessary  and  in  the  public 
interest 

27.  Add  a  subpart  I  to  part  54  of  title 
47  of  the  Code  of  Federal  Regulations  as 
follows: 

Subpart  I— Review  of  Decisions  Issued 
by  the  Administrator 

54.719  Parties  pennitted  to  seek  review  of 
Administrator  decisions. 

54.720  Piling  deadlines. 

54.721  Gennal  filing  requiiemenU. 


54.722  Review  by  the  Common  Canier 
Bureau  or  the  Commission. 

54.723  Standard  of  review. 

54.724  Tmw  periods  for  Commission 
approval  of  Administrator  decisions. 

54.725  Univenal  service  disbunement 
during  pendency  of  a  request  for  review 
of  an  Administrator  decision. 

28.  Add  a  new  §  54.719  to  read  as 
follows: 


i54.71t 
ofi 

(a)  Any  person  aggrieved  by  an  action 
taken  by  a  divisicm  of  the  Administrator, 
as  defined  in  S  54.701(g),  may  seek 
review  from  the  ^propriate  Conunittee 
of  the  Board,  as  defined  in  §  54.705. 

(b)  Any  perscm  aggrieved  by  an  action 
taken  by  the  Administrator  pertaining  to 
a  billing,  collection  or  disbursement 
matter  that  falls  outside  the  jurisdiction 
of  the  Committees  of  the  Board  may 
soek  review  from  the  Board  of  Directors 
of  the  Administrator,  as  defined  in 
§54.703. 

(c)  Any  person  aggrieved  by  an  action 
taken  by  a  divisitm  of  the  Administrator, 
as  defined  in  $  54.701(g),  a  Committee  of 
the  Board  of  the  AdminiMratOT,  as 
defined  in  §  54.705,  or  the  Board  <A 
Directors  of  the  Administrate,  as 
defined  in  §  54.703,  may  seek  review 
from  the  Federal  Communications 
Commission,  as  set  forth  in  §  54.722. 

29.  Add  a  new  §  54.720  to  read  as 
follows: 


{S4.720   FMngt 

(a)  An  afiiscted  party  requesting 
review  of  an  Administrator  decision  by 
the  Commission  pursuant  to  $  54.719(c), 
shall  file  such  request  within  thirty  (30) 
days  of  the  issuance  of  the  decision  by 

a  division  or  Committee  of  the  Board  of 
the  Administrator. 

(b)  An  affected  party  requesting 
review  of  a  division  decision  by  a 
Committee  of  the  Board  pursuant  to 
S  54.719(a),  shall  file  such  request 
within  thirty  (30)  days  of  issuannw  of  the 
decision  by  the  division. 

(c)  An  affected  party  requesting 
review  by  the  Boud  of  Directors 
pursuant  to  §  54.719(b)  regarding  a 
billing,  collection,  or  disbursement 
matter  that  frdls  outside  the  )urisdiction 
of  the  Committees  of  the  Board  shall  file 
such  request  within  thirty  (30)  days  of 
issuance  of  the  Administrator's 
decision. 

(d)  The  filing  of  a  request  fe  review 
%«rith  a  Committee  of  the  Board  under 

§  54.719(a)  or  mth  the  full  Board  under 
$  54.703,  shall  toll  the  time  period  for 
seeking  review  from  the  Federal 
Communications  Commission.  Where 
the  time  for  filing  an  appeal  has  been 
tolled,  the  party  that  filed  the  request  for 
review  from  a  Committee  of  the  Board 
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or  the  full  Board  shall  have  thirty  (30) 
days  from  the  date  the  Committee  or  the 
Board  issues  a  decision  to  file  an  appeal 
with  the  Commission. 

(e)  Parties^all  adhere  to  the  time 
periods  for  fiUng  oppositions  and 
replies  set  forth  in  47  CFR  1.45. 

30.  Add  a  new  §  54.721  to  read  as 
follows: 

§  54.721    General  filing  requirements. 

(a)  Except  as  otherwise  provided 
herein,  a  request  for  review  of  an 
Administrator  decision  by  the  Federal 
Communications  Commission  shall  be 
filed  with  the  Federal  Communications 
Commission's  Office  of  the  Secretary  in 
accordance  with  the  general 
requirements  set  forth  in  part  1  of  this 
chapter.  The  request  for  review  shall  be 
captioned  "In  the  matter  of:  Request  for 
Review  by  (name  of  party  seeking 
review)  of  Decision  of  Universal  Service 
Administrator"  and  shall  reference  FCC 
Docket  Nos.  97-21  and  96-45. 

(b)  A  request  for  review  pursuant  to 

§  54.719(a)  through  (c)  shall  contain:  (1) 
a  statement  setting  forth  the  party's 
interest  in  the  matter  presented  for 
review;  (2)  a  full  statement  of  relevant, 
material  facts  with  supporting  affidavits 
and  documentation;  (3)  the  question 
presented  for  review,  With  reference, 
where  appropriate,  to  the  relevant 
Federal  Communications  Commission 
rule.  Commission  order,  or  statutory 
provision;  (4)  a  statement  of  the  relief 
sought  and  the  relevant  statutory  or 
regulatory  provision  pursuant  to  which 
such  relief  is  sought. 

(c)  A  copy  of  a  request  for  review  that 
is  submitted  to  the  Federal 
Communications  Commission  shall  be 
served  on  the  Administrator  consistent 
with  the  requirement  for  service  of 
documents  set  forth  in  §  1.47  of  this 
chapter. 

(a)  If  a  request  for  review  filed 
pursuant  to  §  54.720(a)  through  (c) 
alleges  prohibitive  conduct  on  the  part 
of  a  third  party,  such  request  for  review 
shall  be  served  on  the  third  party 
consistent  with  the  requirement  for 
service  of  documents  set  forth  in  §  1.47 
of  this  chapter.  The  third  party  may  file 
a  response  to  the  request  for  review. 
Any  response  filed  by  the  third  party 


shall  adhere  to  the  time  period  for  filing 
replies  set  forth  in  §  1.45  of  this  chapter 
and  the  requirement  for  service  of 
documents  set  forth  in  §  1.47  of  this 
chapter. 

31.  Add  a  new  §  54.722  to  read  as 
follows: 

§54.722    Review  by  the  Common  Carrier 
Bureau  or  the  Commission. 

(a)  Requests  for  review  of 
Administrator  decisions  that  are 
submitted  to  the  Federal 
Commimications  Commission  shall  be 
considered  and  acted  upon  by  the 
Common  Carrier;  provided,  however, 
that  requests  for  review  that  raise  novel 
questions  of  fact,  law  or  policy  shall  be 
considered  by  the  full  Commission. 

(b)  An  affected  party  may  seek  review 
of  a  decision  issued  imder  delegated 
authority  by  the  Common  Carrier 
Bureau  pursuant  to  the  rules  set  forth  in 
part  1  of  this  chapter. 

32.  Add  a  new  §  54.723  to  read  as 
follows: 

S  54.723    Standard  of  review. 

(a)  The  Common  Carrier  Bureau  shall 
conduct  de  novo  review  of  requests  for 
review  of  decisions  issued  by  the 
Administrator. 

(b)  The  Federal  Communications 
Commission  shall  conduct  de  novo 
review  of  requests  for  review  of 
decisions  by  the  Administrator  that 
involve  novel  questions  of  fact,  law,  or 
policy;  provided,  however,  that  the 
Commission  shall  not  conduct  de  novo 
review  of  decisions  issued  by  the 
Common  Carrier  Bureau  under 
delegated  authority. 

33.  Add  a  new  §  54.724  to  read  as 
follows: 

§54.724   Time  periods  for  Commission 
approval  of  Administrator  decisions. 

(a)  If  the  Conunon  Carrier  Bureau  does 
not  take  action  within  ninety  (90)  days 
upon  appeals  that  are  properly  before  it, 
a  decision  issued  by  the  Administrator 
shall  be  deemed  approved;  provided, 
however,  that  within  the  90-day  period, 
the  Common  Carrier  Bureau  may  extend 
the  time  period  for  taking  action  on  a 
request  for  review  of  an  Administrator 
decision. 


(b)  The  Commission  shall  issue  a 
written  decision  in  response  to  a  request 
for  review  of  an  Administrator  decision 
that  involves  novel  questions  of  fact, 
law  or  policy  within  ninety  (90)  days; 
provided,  however,  that  the 
Commission  may  extend  the  time  period 
for  taking  action  on  the  request  for 
review. 

34.  Add  a  new  §  74.725  to  read  as 
follows. 

§54.725  Unhferaal  service  disbursements 
during  pendency  of  a  request  for  review  of 
an  Administrator  decision. 

(a)  When  a  party  has  sought  review  of 
an  Administrator  decision  under 

§  54.719(a)  through  (c)  in  connection 
with  the  schools  and  libraries  support 
mechanism  or  the  rural  health  care 
support  mechanism,  the  Administrator 
shall  not  reimburse  a  service  provider 
for  the  provision  of  discotmted  services 
imtil  a  final  decision  has  been  issued 
either  by  the  Administrator  or  by  the 
Federal  Communications  Commission. 

(b)  When  a  party  has  sought  review  of 
an.  Administrator  decision  under 

§  54.719(a)  through  (c)  in  connection 
with  the  high  cost  and  low  income 
support  mechanisms,  the  Administrator 
shall  not  disburse  support  to  a  service 
provider  until  a  final  decision  has  been 
issued  either  by  the  Administrator  or  by 
the  Federal  Communications 
Commission. 

PART  69— ACCESS  CHARGES 

35.  The  authority  citation  for  part  69 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  201.  202.  203, 
205.  218,  220,  254,  403. 

§09.600    [Removed] 

36.  Remove  §  69.600. 
§69.603    [Amended] 

37.  In  §  69.603  remove  paragraphs  (c), 
(d),  and  (e). 

§§69.613  through  69.622    [Removed] 

38.  Remove  §§69.613  through  69.622. 

(PR  Doc.  98-33549  Filed  12-18-98;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  701, 724, 773.  774, 778, 
842, 843,  and  846 

RIN  1029-AB94 

Application  and  Permit  information 
Requirements;  Permit  Eligibility; 
Definitions  of  Ownership  and  Control; 
tfie  Applicant/Violator  System; 
Alternative  Enforcement  Actions 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  revised 
permit  eligibility  requirements  for 
surface  coal  mining  operations  under 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA  or  the 
Act).  In  particular,  we  propose  to  revise 
how  ownership  and  control  of  mining 
operations  is  determined  under  section 
510(c)  of  the  Act  so  that  applicants  who 
are  responsible  for  imabated  violations 
do  not  receive  new  permits.  We  have 
designed  this  proposal  to  be  effective, 
fair,  and  consistent  with  a  1997  decision 
by  the  U.S.  Court  of  Appeals  for  the  D.C. 
Circuit  addressing  ownership  and 
control  issues. 

In  addition,  we  are  proposing  other 
changes  to  other  aspects  of  our 
regulations  in  response  to  comments  we 
received  when  we  sought  public 
participation  in  developing  this 
proposed  rule.  Otu  intent  is  to  improve, 
clarify,  and  simplify  current  regulations 
as  well  as  to  reduce  duplicative  and 
burdensome  permit  information 
requirements. 

DATES:  Written  comments:  We  will 
accept  written  conmients  on  the 
proposed  rule  until  5  p.m..  Eastern  time, 
on  February  19, 1999. 

Public  hearings:  Upon  request,  we 
will  hold  public  hearings  on  the 
proposed  rule  at  dates,  times  and 
locations  to  be  announced  in  the 
Federal  Register  prior  to  the  hearings. 
We  will  accept  requests  for  public 
hearings  until  5  p.m.,  Eastern  time,  on 
January  11, 1999.  If  you  wish  to  aUend, 
but  not  testify  at,  any  hearing,  you 
should  contact  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT  before  the  hearing  date  to 
verify  that  the  hearing  will  be  held.  If 
you  wish  to  attend  and  testify  at  any 
hearing,  you  should  follow  procedures 
under  I.  Public  Comment  Procedures — 
Public  hearings. 

ADDRESSES:  If  you  wish  to  provide 
written  comment,  you  may  submit  your 
comments  by  any  one  of  several 


methods  (see  PubUc  Comment 
Procedures).  We  will  make  comments 
available  for  public  review  during 
regular  business  hours.  You  may  mail  or 
hand-deliver  comments  to  the  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  Administrative  Record, 
Room  101, 1951  Constitution  Avenue, 
NW,  Washington,  D.C.  20240.  You  may 
also  submit  comments  to  OSM  via  the 
Internet  at:  osmrules@osmre.gov. 

You  may  submit  a  request  for  a  public 
hearing  orally  or  in  writing  to  the 
person  and  address  specified  under  'FOR 
FURTHER  INFORMATION  CONTACT.  We  will 
announce  the  address,  date  and  time  for 
any  hearing  in  the  Federal  Register 
prior  to  the  hearing.  If  you  are  disabled 
and  require  special  acconunodation  to 
attend  a  public  hearing,  you  should 
contact  the  person  listed  imder  FOR 
FURTHER  INFORMATION  CONTACT. 

FOR  FURTHER  INFORMATION  CONTACT:  Earl 
D.  Bandy,  Jr.,  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Applicant/Violator  System  Office,  2679 
Regency  Road,  Lexington,  Kentucky 
40503.  Telephone:  (606)  233-2796  or 
(800)  643-9748.  E-Mail: 
ebandy@osmre.gov. 
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permit-blocking  requirement? 

C     What  is  the  Applicant/Violator  System 
and  how  is  it  used  in  permit-blocking? 

D.  What  happened  to  the  regulations 
OSM  issued  in  1988  and  1989? 

E.  What  did  the  Appeals  Court  say  was 
wrong  with  OSM's  regulations? 

F.  What  did  OSM  do  in  response  to  the 
Appeals  Court  decision? 

G.  How  has  OSM  met  its  April  1 997 
commitment  to  propose  additional 
regulations? 

H.    How  does  this  proposal  relate  to  the 

Appeals  Court  decision  and  interim  final 

rule? 
I.    How  would  these  rules  help  bring  about 

more  effective  regulation  of  mining? 
J.     What  would  be  the  major  effects  of  this 

proposal? 
K.    How  would  conditioning  permits 

based  on  compliance  history  work? 
L.     What  are  some  examples  of  how  the 

new  rules  would  treat  different 

applicants? 
M.     Would  this  rule  affect  other 

documents  that  OSM  has  published  in 

the  past? 
N.     Would  the  rule  affect  State  primacy? 
O.    How  does  OSM  address  the 

information  collection  burdens  of  this 

rule? 


P.     What  provisions  in  SMCRA  authorize 
these  proposed  changes? 
ni.    Discussion  of  Proposed  Rules 
IV.     Procedural  Determinations 

I.  Public  Comment  Procedures 

Sixty  (60)  Day  Comment  Period:  In 
view  of  the  extensive  outreach  activity 
conducted  in  advance  of  this 
rulemaking  and  in  order  to  expedite  the 
publication  of  final  rules,  we  will  not 
extend  the  comment  period  beyond  the 
usual  60  days. 

Written  comments:  Written  comments 
on  the  proposed  rule  by  mail, 
electronically,  or  in  person,  should  be 
specific,  confined  to  issues  pertinent-to 
the  proposed  rule,  and  explain  the 
reason  for  any  recommended  change. 
Submit  three  copies  of  your  comments. 

We  will  consider  only  those 
comments  sent  within  the  allowed  time 
period  (see  DATES).  We  will  log  into  the 
administrative  record  for  the  rulemaking 
all  comments  sent  to  the  addresses 
listed  above  (see  ADDRESSES).  Comments 
delivered  to  addresses  other  than  those 
listed  above  (see  ADDRESSES)  may  not  be 
logged  in. 

Comments  over  the  Internet  should  be 
in  an  ASCII  file,  and  you  should  avoid 
using  special  characters  and  any  form  of 
encryption.  Please  also  include  "Attn: 
RIN  1029-AB94"  and  your  name  and 
return  address  in  your  Internet  message. 
If  you  do  not  receive  a  confirmation 
fi'om  the  system  that  we  have  received 
your  Internet  message,  contact  us 
directly  at  202-208-2847. 

Public  hearings:  We  will  hold  a  public 
hearing  on  the  proposed  rule  only  upon 
request.  We  will  annoimce  the  time, 
date,  and  address  for  any  hearing  in  the 
Federal  Register  at  least  7  days  prior  to 
the  hearing. 

If  you  are  interested  in  participating  at 
a  hearing,  you  need  to  inform  Mr.  Bandy 
(see  FOR  FURTHER  INFORMATION  CONTACT) 
by  5:00  p.m.,  Eastern  time,  on  January 
11, 1999.  If  no  one  has  contacted  Mr. 
Bandy  to  express  an  interest  in 
participating  in  a  hearing  by  that  date, 
we  will  not  hold  a  hearing.  If  only  one 
person  expresses  an  interest,  we  may 
hold  a  public  meeting  rather  than  a 
hearing  and  include  the  results  in  the 
Administrative  Record.  We  will 
determine  the  location  of  the  hearing,  if  ■ 
one  is  held,  after  reviewing  the  number 
of  requests  received  and  the  locations 
desired. 

If  we  hold  a  hearing,  it  will  be 
transcribed,  and  it  will  continue  until 
all  persons  wishing  to  testify  have  been 
heard.  To  ensure  that  we  have  an 
accurate  record  of  the  hearing,  we  ask 
that  you  provide  a  written  copy  of  your 
testimony  to  the  transcriber  at  the 
beginning  of  the  hearing.  We  also 
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request  that  you  send  an  advance  copy 
your  testimony  to  us  at  the  address 

ipecified  for  submitting  written 

^bmments  (see  ADDRESSES). 

I  We  will  make  comments,  including 

^lames  and  addresses  of  commenters, 
irailable  in  our  Administrative  Record 
n  public  review  during  regular 
isiness  hours. 

!.  Background  to  Proposed  Rules 

In  this  Background  section,  we  use  a 
estion-and-answer  format  to  provide 
me  of  the  history  of  this  rulemaking 
d  to  explain  the  concepts  we  are 
ititroducing  in  the  proposed  rule.  In 
Section  III,  Discussion  of  Proposed 
Rules,  we  have  put  together  a  section- 
Dy-section  description  of  the  proposed 
changes  and  the  effects  they  would  have 
they  were  to  become  final  rules.  The 
roposed  regulatory  text  is  included  in 
:s  entirety  in  the  latter  portion  of  this 
ublication. 

In  1998,  the  President  ordered  Federal 
a  gencies  to  begin  voiting  public 
c  ocuments,  including  regulations,  in 
[  lain  language.  Today's  proposal 
i  itroduces  some  plain  language 
J  rinciples  into  OSM's  body  of 
i^egulations. 

For  example,  there  are  numerous 
Inferences  to  "you"  and  "we"  in  this 
(  ocument.  In  the  regulatory  text,  "you" 
I  efers  to  the  applicant  for  a  surface  coal 
I  lining  operation,  and  "we"  refers  to  the 
I  egulatory  authority  charged  with 
nforcing  the  requirements  in  the 
1  egulations.  In  all  but  a  few  States,  "we" 
laeans  the  State  regulatory  authority 
J  pproved  by  the  Secretary  of  the  Interior 
1 0  cany  out  the  Surface  Mining  Act's 
1  equirements  within  the  State's 
9oimdaries.  In  some  cases,  however, 
we"  means  the  Office  of  Surface 
ining  Reclamation  and  Enforcement 
iSM)— the  regulatory  authority  on 
dian  Lands  and  in  the  few  States  that 
o  not  have  an  approved  State 
1  egulatory  program.  Where  the 
1  egulatory  text  specifically  refers  to 
'  'OSM"  or  "the  State."  it  is  usually  in 
1  eference  to  separate  roles  or 
1  esponsibilities  as  the  regulatory 
)  luthority. 

While  "we"  means  the  regulatory 
lUthority  in  the  text  of  the  regulation,  it 
las  a  different  meaning  in  the 
ntroductory  text — also  known  as  the 
>reamble.  Because  the  preamble 
lescribes  how  OSM  has  developed  the 
egulation,  the  use  of  "we"  in  the 
)reamble  always  refers  to  OSM. 

,  \.  What  is  the  Permit-Block  Sanction  in 
he  Surface  Mining  Control  and 
Reclamation  Act? 

The  Siu-face  Mining  Control  and 
teclamation  Act  of  1977  (SMCRA  or  the 


Act),  30  U.S.C.  1201  et  seq.,  estabhshes 
requirements  for  the  regulation  of  active 
surface  coal  mining  and  reclamation 
and  for  the  restoration  of  abandoned 
mine  lands.  The  Act  authorizes  OSM  to 
review  and  approve  a  State  program  so 
that  the  State  may  become  the 
regulatory  authority  and  have  primary 
responsibility  to  enforce  the  Act's 
requirements  vdthin  its  borders.  The 
Act  also  contains  numerous  provisions 
governing  the  permitting  of  mining 
operations.  One  of  the  most  powerful 
tools  provided  in  SMCRA  is  the  permit- 
block  sanction  in  section  510(c). 

Under  Section  510(c),  the  regulatory 
authority  may  not  issue  a  permit  for  a 
Hew  operation  when  another  surface 
coal  mining  operation  "owrned  or 
controlled  by  the  applicant"  is  in 
current  violation  of  SMCRA.  Such 
violators  may  have  mined  coal  and  left 
behind  unreclaimed,  on-the-ground, 
environmental  problems.  They  may 
have  forfeited  their  surety  bonds.  Some 
may  owe  the  government  for  unpaid 
Abandoned  Mine  Land  fees  or  civil 
penalty  assessments.  Still  others  may 
have  multiple  infractions  in  all  of  these 
areas.  Section  510(c)'s  intent  is  to 
prohibit  the  regulatory  authority  from 
issuing  new  permits  to  applicants  who 
own  or  control  operations  with 
violations  until  they  abate  the  violations 
for  which  they  are  responsible. 

As  a  first  step  in  this  process, 
regulatory  authorities  must  determine 
whether  an  applicant  for  a  surface  coal 
mining  permit  owns  or  controls  an 
operation  with  a  violation.  This 
ownership  or  control  determination  is 
key  to  deciding  whether  an  applicant 
should  be  held  responsible  for 
violations  that  do  not  appear  in 
violation  records  imder  the  applicant's 
name.  Because  individuals  may  apply 
for  permits  under  different  corporate 
names,  it  is  easy  to  avoid  being  linked 
to  violations  at  mines  that  the  applicant 
may  have  controlled — violations  that 
they  should  have  abated. 

B.  How  has  OSM  Implemented  the 
Permit-Blocking  Requirement? 

Unfortunately,  for  most  of  the  decade 
following  enactment  of  SMCRA  in  1977, 
neither  States  nor  the  Federal 
Government  had  devised  an  effective 
means  of  determining  ownership  and 
control  to  effectively  implement  section 
510(c).  While  some  States  had 
attempted  to  set  up  mechanisms  for 
tracking  violators  and  their  controllers, 
they  relied  heavily  on  the  manual 
interpretation  of  paper  files  which  were 
difficult  to  access  and  keep  up-to-date. 
Even  if  an  individual  State  had 
developed  an  effective  method  of 
tracking  violators  within  its  boundaries. 


it  still  had  to  consult  with  other 
regulatory  authorities  to  determine  if 
out-of-State  violators  were  trying  to  set 
up  operations  locally.  These 
consultations  often  lacked  consistency 
and  relied  on  different  filing  systems 
and  data  standards.  There  was  no 
national  or  regional  system  in  place  for 
keeping  up  with  violators  who  moved 
from  State  to  State  leaving  behind  the 
mining  and  reclamation  problems  they 
had  created. 

In  1981,  environmental  groups  sued 
the  Secretary  of  the  Interior  alleging  a 
nationwide  failure  to  enforce  section 
510(c).  The  parties  eventually 
negotiated  a  settlement  [Save  Our 
Cumberland  Mountains,  Inc.,  et  al.  v. 
Clark,  No.  81-2134  (D.D.C.  1985) 
(Parker,  J.))  under  which  OSM 
established  the  computer  system  now 
known  as  the  Applicant/Violator 
System  (AVS).  The  AVS  became  the 
central  repository  for  violation 
information,  as  well  as  ownership  and 
control  information,  enabling  regulatory 
authorities  to  more  effectively 
implement  section  510(c). 

During  the  two  years  following  the 
settlement,  we  designed  and  built  the 
AVS  and  negotiated  Memoranda  of 
Understanding  with  each  of  the  primacy 
States  detailing  how  States  would  use 
the  AVS  and  how  they  would  assist 
OSM  in  maintaining  and  updating 
system  data.  Over  the  same  period  of 
time,  we  developed  proposed  rules  to 
implement  section  510(c)  and  related 
sections  of  SMCRA.  We  issued  those 
rules  in  final  form  in  1988  and  1989  in 
"Htle  30,  Chapter  VII  of  the  Code  of 
Federal  Regulations.  They  were  known 
as  the  "ownership  and  control"  rule  (53 
FR  38868  (1988)),  the  "permit 
informaUon"  rule  (54  FR  8982  (1989)) 
and  the  "permit  rescission"  rule  (54  FR 
18438  (1989)).  Under  those  rules,  a 
regulatory  authority  would  deny  an 
application  for  a  surface  coal  mining 
permit  if  the  applicant  owned  or 
controlled  an  operation  that  was  in 
violation  of  the  Act.  or  if  others  who 
were  in  violation  owned  or  controlled 
the  applicant. 

Specifically,  the  1988  rule  defined 
"ownership  and  control"  at  §  773.5  and 
required  the  regulatory  authority  to 
review  violations  associated  with  the 
applicant  at  §  773.15(b)  so  that 
regulatory  authorities  could  determine 
who  was  eligible  for  a  permit.  The 
"permit  information"  rule  published  in 
1989  described  the  requirements  for  the 
applicant  to  provide  information  on 
interests  at  §  778.13  and  violations  at 
§  778.14  needed  by  the  regulatory 
authority  to  review  the  application.  The 
"permit  information"  ru'e,  while 
separate  from  the  original  ownership 
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and  control  rule,  complemented  it  by 
requiring  the  applicant  to  supply  the 
infonnation  necessary  for  the  regulatory 
authority  to  make  a  permitting  decision. 
The  "permit  rescission"  rule,  also 
published  in  1989,  included 
requirements  at  §§  773.20.  773.21.  and 
843.21  for  dealing  with  improvidently 
issued  permits  "  those  permits  that  must 
be  rescinded  due  to  the  existence  of  a 
violation  that  would  have  prevented 
issuance  of  the  permit  had  the 
regulatory  authority  been  aware  of  it. 

C.  What  is  the  Applicant/Violator 
System  and  how  is  it  Used  in  Permit- 
Blocking? 

The  AVS  is  a  computerized  system 
containing  two  large  banks  of  data.  One 
bank  houses  information  on  owners  and 
controllers  of  mining  operations.  As  part 
of  the  permit  appUcation  requirements, 
companies  and  individuals  provide  this 
information  to  the  regulatory  authority, 
which  then  loads  the  information  in  the 
AVS.  The  other  bank  houses 
information  on  violations,  including 
failiue  to  pay  required  fees  and 
penalties,  which  we  get  primarily  from 
regulatory  authorities  and  oiu-  own 
financial  management  records. 

Under  current  regiilations.  the 
regulatory  authority  checks  the  AVS 
during  the  review  of  each  appUcation 
for  a  mining  permit.  The  AVS 
automatically  compares  the  ownership 
and  control  information  with  the 
violation  information  to  determine  if 
links  exist  between  the  applicant  and 
any  outstanding  violations.  If  the 
applicant  is  linked  to  certain  violations 
in  the  AVS.  OSM  recommends  to  the 
regulatory  authority  that  it  deny  the 
application  unless  the  applicant  submits 
proof  that  the  violation  has  been 
corrected,  is  being  corrected,  or  is  being 
appealed  through  proper  channels.  By 
matching  permit  applicants  to 
outstanding  violations  that  they  own  or 
control,  the  AVS  helps  regulatory 
authorities  implement  section  510(c) 
faster,  easier,  and  more  reliably  than 
was  possible  before  AVS. 


D.  What  Happened  to  the  Regulations 
OSM  Issued  in  1988  and  1989? 

The  National  Mining  Association 
(NMA)  and  National  Wildlife  Federation 
filed  suit  challenging  the  validity  of  ail 
three  sets  of  OSM's  rules  implementing 
section  510(c).  On  August  31. 1995.  the 
U.S.  District  Court  for  the  District  of 
Columbia  upheld  the  three  challenged 
rules  in  their  entirety.  See  National 
Wildlife  Fed'n  v.  Babbitt.  Nos.  88-3117 
88-3464.  88-3470  (consoUdated) 
(D.D.C.  Aug.  31. 1995);  National 
Wildlife  Fed'n  v.  Babbitt,  Nos.  89-1130, 
89-1167  (consoUdated)  (D.D.C.  Aug.  31. 


1995);  National  Wildlife  Fed'n  v. 
Babbitt,  Nos.  89-1751.  89-1811 
(consoUdated)  (D.D.C.  Aug.  31. 1995). 

The  NMA  appealed  the  ruUng  and.  on 
January  31. 1997,  the  U.S.  Court  of 
Appeals  for  the  D.C.  Circuit  reversed  the 
district  court's  decision.  See  National 
Mining  Ass'n  v.  Department  of  Interior, 
105  F.3d  691  (D.C.  Or.  1997) 
(hereinafter  NMA  v.  DOI). 

E.  What  did  the  Appeals  Court  Say  was 
Wrong  With  OSM's  Regulations? 

The  Appeals  Court  held  that  section 
510(c)  of  SMCRA  authorizes  OSM  to 
deny  a  permit  only  when  "any  surface 
coal  mining  operation  owned  or 
controUed  by  the  appUcant"  is  currently 
in  violation  of  SMCRA.  Thus,  because 
under  OSM's  1988  ownership  and 
control  rules  the  regulatory  authority 
could  also  deny  a  permit  when  any 
person  who  owned  or  controUed  the 
appUcant  was  in  violation  of  the  Act. 
the  Appeals  Court  invaUdated  OSM's 
OMmer^p  and  control  rule  in  its 
entirety.  In  addition,  the  court  held  that 
because  OSM's  permit  infonnation  and 
permit  rescission  rules  "are  centered  on 
the  ownership  and  control  rule  *  *  *, 
they  too  must  faU. "  Id.  at  696. 

Although  the  Appeals  Court  found 
only  one  aspect  of  OSM's  rules  to  be 
flawed,  it  invaUdated  the  entire 
ownership  and  control  rule  as  well  as 
the  two  related  sets  of  regulations, 
including  many  provisions  which  were 
not  inconsistent  with  the  rationale  in 
the  court's  decision.  At  the  same  time, 
nothing  in  the  court's  decision 
eliminated  the  responsibiUty  of  OSM 
and  State  regulatory  authorities  to 
implement  Ae  permit-blocking 
requirements  of  section  510(c)  and  the 
requirement  in  section  507(b)  of  the  Act 
to  collect  certain  permit  information. 
This  meant  that  OSM  and  the  States 
faced  the  prospect  of  making  permitting 
decisions  as  required  in  the  Act  without 
any  regulations  to  support  those 
decisions.  The  Appeals  Coiut's  action 
created  a  great  deal  of  uncertainty 
among  State  regulatory  authorities  about 
how  to  continue  to  meet  their 
rwponsibiUty  to  determine  who  was 
eUgible  to  receive  a  permit. 

F.  What  did  OSM  do  in  Response  to  the 
Appeals  Court  Decision? 

Immediately  following  the  Appeals 
Court  decision,  we  made  adjustments  in 
our  process  for  responding  to  regulatory 
authorities'  requests  for  permit 
recommendations.  In  each  case,  before 
we  recommended  that  a  permit  be 
denied  based  on  the  AVS  check,  we 
determined  if  the  recommendation 
would  be  consistent  with  the  court's 
decision.  In  those  cases  where  it  would 


have  been  inconsistent — ^those  where 
the  recommendation  would  be  based  on 
the  violations  of  those  who  owned  or 
controlled  the  appUcant— we  informed 
the  regulatory  authority  that  we  could 
no  longer  recommend  that  it  deny  the 
permit. 

Soon  after  the  Appeals  Court 
decision,  we  formed  a  team  of 
Department  of  the  Interior  employees 
with  experience  in  ownership  and 
control  issues.  We  instructed  the  team 
to  evaluate  the  court's  decision  and 
determine  what  we  needed  to  do  to 
comply  with  it.  As  a  first  step,  to 
remove  the  uncertainty  created  by  the 
decision,  and  to  ensure  there  would  be 
no  lapse  in  approved  State  programs,  we 
pubUshed  interim  final  rules  (the  IFR) 
on  an  emergency  basis  on  April  21. 1997 
(62  PR  19451).  The  IFR  were  consistent 
with  the  rationale  in  the  Appeals  Court 
decision.  The  rules  did  not  authorize 
the  regulatory  authority  to  deny  permits 
because  of  outstanding  violations  of  an 
appUcant 's  owners  and  controllers. 

We  determined  that  we  had  "good 
cause"  to  pubUsh  the  IFR  without  notice 
and  comment  because  of  the  need  to 
have  regulations  in  place.  At  the  same 
time,  we  committed  to  propose  further 
rulemaking  "in  accordance  with 
standard  notice  and  comment 
procedures." 

G.  How  has  OSM  Met  its  April  1 997 
Commitment  to  Propose  Additional 
Regulations? 

In  June  of  1997,  our  ownership  and 
control  team  met  with  State  regulatory 
authorities  to  discuss  rulemaking 
options.  As  a  result  of  those  discussions, 
further  deliberations  within  the 
Department  of  the  Interior,  and  input 
fit>m  citizens  and  the  regulated 
industry,  we  decided  to  take  fiiU 
advantage  of  the  opportunity  to  re- 
evaluate all  aspects  of  the  ownership 
and  control  rules  and  related 
regulations,  to  propose  improvements, 
to  clarify  requirements,  and  to  reduce 

unnecessary  burdens  wherever  possible. 

On  October  29, 1997,  we  issued  an 
Advance  Notice  of  Proposed 
Riilemaking  in  the  Federal  Register  our 
intent  to  propose  rules,  hold  pubUc 
meetings  and  soUcit  comments  from  all 
interested  parties  on  a  wide  range  of 
topics  related  to  ownership  and  control 
62  FR  56,139  (1997).  Also  on  October 
29,  OSM  Director  Kathy  Karpan  held  a 
press  conference  to  annoimce  a  new  and 
iimovative  rulemaking  process  that 
would  include  extensive  pubUc 
outreach  and  consideration  of  any 
suggestions  that  could  improve  the 
ownership  and  control  rules. 

Representatives  from  the  coal 
industry,  environmental  groups.  State 
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iie|gulatory  authorities,  the  press,  and  a 
ddngressional  authorizing  subcommittee 
\fkth  responsibility  for  OSM's  programs 
participated  in  the  Director's  press 
conference.  The  Director  promised  a 
'f^o-holds-barred"  approach  in  which 
i  Jl  aspects  of  OSM's  ownership  and 
( lontrol  rules  would  be  open  for 
discussion.  Though  the  task  was 
(t0nsiderable,  the  goal  was  simple: 
d0velop  the  best  possible  rules  that 
Would  be  fair,  effective  and  legally 
defensible. 

The  Ownership  and  Control  Team 
^bnducted  the  Director's  public 
^treach  initiative  from  October  29, 
\^7.  through  January  16, 1998.  The 
"peam  invited  about  900  people  and 
organizations  to  participate  and 
provided  everyone  with  a  topics  paper 
M>  elicit  ideas,  comments,  and 
suggestions  on  possible  regulatory 
changes.  Seventy  people  attended  seven 
tajublic  meetings  held  in  different 
U>cations  throughout  the  U.S.  We 
^ered  to  meet  separately  with  any 
person  or  group  requesting  a  meeting. 
Based  upon  such  a  request,  members  of 
the  Team  met  with  the  National  Mining 
jAssociation.  We  also  held  individual 
discussions  with  several  environmental 
jajdvocates.  In  addition  to  holding  the 
nublic  meetings,  the  team  received 
Written  comments. 

At  the  conclusion  of  the  outreach,  the 
Iteam  began  developing  rulemaking 
Klptions  and  recommendations  to 
n^resent  to  the  Director  on  dozens  of 
ptiegulatory  provisions  related  to 
i0wnership  and  control.  As  the  team 

<  eveloped  proposed  rule  language, 

I  aembers  continued  discussions  with 
( lur  State  partners  and  kept  them 
i  aformed  of  the  team's  progress, 
i  Qcluding  holding  a  formal  States-OSM 
]  aeeting  to  discuss  the  results  of  the 

<  tutreadi.  Today's  proposal  is  the 
lulmination  of  months-long  review, 

I  inalysis  and  deUberation  that  fulBlls 
( lur  commitment  in  the  IFR  to  proposed 
:  iirther  rules  with  full  pubUc  notice  and 
( opportunity  for  comment. 

1.  How  Does  This  Proposal  Relate  to  the 
.  \ppeals  Court  Decision  and  Interim 
'inal  Rule? 

This  proposal  is  consistent  with  the 
FR  and  the  January  31, 1997,  Appeals 
lourt  decision  in  that  it  would  not 
i  luthorize  the  denial  of  permits  based  on 
mtstanding  violations  of  an  applicant's 
>wners  and  controllers.  However,  it 
[oes  farther  in  reflecting  our  decision  to 
ake  full  advantage  of  the  opportunity  to 
«-evaluate  all  aspects  of  the  ownership 
md  control  rules,  propose 
mprovements,  clarify  requirements, 
md  reduce  any  unnecessary  burdens 
)laced  on  States  and  the  regulated 


industry.  It  also  reflects  suggestions  and 
ideas  presented  to  us  during  the  public 
outreach  period. 

In  addition  to  ensuring  that  the 
ourent  proposal  is  consistent  with  the 
scope  of  section  510(c)  as  described  by 
the  Appeals  Court,  we  have  looked  to 
the  court's  decision  for  guidance  in 
interpreting  other  aspects  of  SMCRA 
and  implementing  regulations.  For 
example,  the  court  explained  that,  while 
we  may  only  block  permits  based  on  the 
violation  histories  of  operations  ovraed 
or  controlled  by  the  applicant,  we  have 
"leeway  in  determining  who  the 
applicant  is"  and  may  "pierce  the 
corporate  veil"  when  appropriate  to 
identify  the  "true  applicant."  NMA  v. 
DOI,  105  F.  3d  at  695. 

Keeping  in  mind  the  Appeals  Court's 
commentary,  and  in  consultation  with 
our  State  partners,  and  fully  considering 
the  views  expressed  during  public 
outreach,  we  have  evaluated  oiu 
existing  authorities  to  determine  how 
we  can  more^ffectively  address 
violations  of  the  Act.  While  the  permit- 
block  sanction  authorized  in  section 
510(c)  will  continue  to  be  the  primary 
tool  for  determining  who  is  eligible  to 
mine,  it  will  be  much  less  effective 
without  the  ability  to  consider  the 
violations  of  those  who  own  or  control 
the  applicant.  This  makes  it  even  more 
important  that  we  effectively  use  our 
other  authorities  under  SMCRA  to  deter 
mining  by  those  who  are  either 
unvtrilUng  or  unable  to  meet  the 
obligations  of  their  permits.  Indeed, 
during  the  public  outreach,  some 
commenters  suggested  that  we  make 
more use  of  enforcement  authorities 
already  granted  under  the  Act  and  in 
regulations  rather  than  relying  so 
heavily  on  permit  blocking.  In  this  vein, 
the  Appeals  Court  noted  that  "blocking 
permits  imder  section  510(c)  is  not  the 
only  regulatory  mechanism  under 
SMCRA."  Id.  at  695. 

/.  How  Would  These  Rules  Help  Bring 
About  More  Effective  Regulation  of 
Mining? 

In  assessing  how  we  could  use 
available  authorities  to  improve 
compliance  with  SMCRA,  we  have 
focused  on  four  key  areas:  (1)  improving 
the  quality  and  usefulness  of  the 
information  gathered  during  the  permit 
application  process  and  holding 
applicants  fully  accountable  for 
providing  all  required  information;  (2) 
ensuring  that  permit  eligibility 
determinations  include  consideration  of 
all  information  indicating  the  Ukelihood 
of  an  applicant  meeting  the  obligations 
of  the  permit;  (3)  verifying,  through  the 
increased  use  of  investigations,  that 
applicants  have  provided  complete  and 


accurate  information;  and  (4)  more 
effectively  using  ciurently  available 
alternative  enforcement  capabilities  to 
ensure  compliance  by  those  v  .lO  own, 
control  or  direct  mining  operations  in 
cases  where  conventional  enforcement 
mechanisms  prove  inadequate.  We  have 
concluded  that  these  tools  can  be  used 
more  effectively  to  achieve  greater 
overall  compliance  with  SMCRA. 

/.  What  Would  be  the  Major  Effects  of 
This  Proposal? 

The  major  effects  of  this  proposal  are 
as  follows: 

•  Consistent  with  the  January  1997 
Appeals  Court  decision,  regulatory 
authorities  would  continue  to  deny 
applications  for  permits  when  the 
appUcant  has  an  outstanding  violation 
or  when  the  appUcant  owns  or  controls 
an  operation  with  an  outstanding 
violation. 

•  An  applicant  also  would  not  be 
eligible  for  a  permit  if  an  owner  or 
controller  of  the  appUcant  has 
demonstrated  such  disregard  for  the 
environment  that  such  person  has  been 
barred,  disqualified,  restrained, 
enjoined,  or  otherwise  prohibited  from 
mining  by  a  Federal  or  State  court. 

•  The  controllers  of  an  applicant 
would  be  on  notice  of  their  duty  to 
comply  with  the  requirements  of  the  Act 
and  the  rules  would  require  them  to 
attest  to  this  fact. 

•  The  regulatory  authority  would 
more  thoroughly  review  and  verify 
violation  and  ownership  and  control 
information. 

•  Uncorrected  violations  of  the  Act 
and  Federal  and  State  regulations  that 
remain  uncorrected  would  be  subject  to 
enforcement  actions,  including  the 
alternative  enforcement  mechanisms 
already  available  in  regulations. 

•  The  regulatory  autnority  would 
more  heavily  focus  enforcement 
resources  on  those  operators  who  lack  a 
demonstrated  history  of  compliance  and 
place  less  emphasis  on  those  who  have 
a  demonstrated  history  of  compliance. 

•  The  information  tne  regulatory 
authority  would  require  from  applicants 
would  more  closely  conform  to  the 
information  requirements  of  section 
507(b)  of  the  Act. 

•  Tlie  definitions  of  "ownership"  and 
"control"  in  the  rules  would  aid  both 
the  applicant  and  the  regulatory 
authority  in  identifying  all  parties  with 
obligations  under  a  permit. 

•  Duplicative  and  burdensome 
information  requirements  that 
applicants  and  regulatory  authorities 
must  currently  meet  would  be 
eliminated. 

•  The  current  presumptions  that 
ownership  or  control  exists  would  be 
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replaced  with  a  requirement  that  the 
regulatory  authority  make  a  finding  of 
actual  ownership  or  control. 

•  Regulatory  authorities  would 
condition  permits  to  ensure  compliance 
based  on  how  long  the  applicant  has 
been  mining,  whether  the  applicant  has 
a  successful  environmental  compliance 
record,  and  whether  the  applicant  has 
owners  or  controllers  with  outstanding 
violations. 

K.  How  Would  Conditioning  Permits 
Based  on  Compliance  History  Work? 

Jn  this  proposal,  we  introduce  the 
concept  of  having  additional  permit 
conditions  for  applicants  depending  on 
how  well  each  has  demonstrated  a 
commitment  to  soimd  mining  and 
reclamation  practices.  Possibly  the  best 
predictor  of  the  likelihood  that  an 
applicant  will  meet  the  obligations  of  a 
permit  is  the  record  of  how  well  the 
applicant  has  met  them  for  past 
operations.  Applicants  with  good 
environmental  compliance  records  have 
earned  a  greater  degree  of  trust  than 
those  who  have  not  practiced  sound 
mining  and  reclamation,  or  who  have 
limited  surface  coal  mining  experience, 
or  who  have  owners  and  controllers 
linked  to  outstanding  violations.  While 
all  permittees  would  still  be  subject  to 
the  same  on-the-ground  mining  and 
reclamation  requirements,  we  propose 
that  some  of  the  administrative  and 
procedural  requirements  or  permit 
conditions  would  differ  depending  on 
the  record  of  past  mining. 

Specifically,  we  propose  that 
regulatory  authorities  place  additional 
conditions  in  the  permits  of  applicants 
who  do  not  have  established  a  record  of 
successful  environmental  compliance. 
Such  additional  conditions  also  would 
apply  to  applicants  whose  owners  or 
controllers  have  links  to  outstanding 
violations.  Those  additional  conditions 
would  include  payment  of  all  civil 
penalties,  AML  reclamation  fees,  and 
AML  audit  debts  within  the  30-days 
after  we  provide  specific  notice  that 
they  are  due.  These  permittees  also 
must  take  all  possible  steps  to  abate  any 
outstanding  violation  within  the  period 
set  for  abatement.  And,  the  permittee 
must  maintain  uninterrupted 
compliance  with  all  provisions  of  any 
abatement  plan  or  pajmient  schedule  or 
other  settlement  agreement. 

Under  our  proposal,  establishing  a 
record  of  successful  environmental 
compliance  woidd  be  demonstrated  if 
the  applicant  (1)  has  mined  and 
reclaimed  under  approved  permits  for  at 
least  five  years  before  the  date  of 
application;  (2)  has  no  outstanding 
violations:  and  (3)  does  not  have  owners 


or  controllers  who  are  linked  to  any 
outstanding  violations. 

We  also  propose  that  the  regulatory 
authority  may  presume  that  a  notice  of 
violation  existing  at  the  time  of 
application  is  being  corrected  for 
applicants  having  established  a  record 
of  successful  environmental 
compliance,  as  long  as  the  period 
allowed  for  abatement  of  the  notice  of 
violation  has  not  yet  expired.  This 
presimiption  would  not  apply  to 
applicants  who  do  not  have  an 
established  record  of  successful 
environmental  compliance. 

The  proposed  rule  provides  that 
failure  to  comply  with  any  permit 
condition  by  a  permittee  who  was  found 
not  to  have  established  a  record  of 
successful  comphance  at  the  time  the 
permit  was  issued  may  result  in  a 
regulatory  finding  that  the  permittee  is 
unable  or  unwilling  to  comply  with  the 
mining  and  reclamation  plan.  Further, 
such  a  finding  would  constitute 
adequate  reason  for  the  regulatory 
authority  to  promptly  issue  an  order  for 
the  permittee  to  show  cause  why  the 
permit  should  not  be  suspended  or 
revoked. 

L.  What  are  Some  Examples  of  how  the 
New  Rules  Would  Treat  Different 
Applicants? 

The  following  examples  illustrate 
how  this  rule  changes  permit  eligibility 
and  permit  conditions.  Six  hypothetical 
mining  companies— Able,  Baker, 
Austin,  Charley,  Destiny  and  Eagle- 
have  applied  for  permits  to  mine.  Able, 
Baker  and  Austin  are  denied  permits, 
while  Charley,  Destiny  and  Eagle  are 
issued  permits.  Charley's  and  Destiny's 
permits  have  the  additional  permit 
conditions  described  in  this  proposed 
rule,  while  the  permit  issued  to  Eagle 
does  not.  Here's  why: 

1.  Able  Coal  Company  has  been 
mining  coal  for  12  years  and  has  one 
outstanding  violation  from  a  prior 
operation.  Regardless  of  Abie's  overall 
compliance  record  or  the  number  of 
years  the  company  has  been  mining. 
Able  is  ineligible  for  a  permit  under 
section  5 10(c)  of  SMCRA  until  the 
violation  is  remedied. 

2.  Baker  Industries  has  been  mining 
coal  for  14  years  and  has  no  outstanding 
violations;  however,  a  company  that 
Baker  control*— Farthing  Coal— does. 
Under  section  510(c),  Baker  is  ineligible 
for  a  permit  because  it  owns  or  controls 
an  operation  with  a  violation.  As  with 
Able  Coal,  regardless  of  Baker's  overall 
compliance  record  or  the  number  of 
years  the  company  has  been  mining. 
Baker  is  ineUgible  for  a  permit  under 
section  510(c)  of  SMCRA  until 
Farthing's  violation  is  remedied. 


3.  Austin  Coal  has  been  in  operation 
without  compliance  problems  for  10 
years.  Six  months  ago.  Austin  was 
purchased  by  Owens  Enterprises.  John 
Owens,  president  of  Owens  Enterprises, 
was  recently  issued  a  permanent 
injunction  by  a  State  court  prohibiting 
him  from  mining  due  to  numerous 
environmental  problems  at  a  half-dozen 
Owens  mining  operations.  Issuing  a 
permit  to  Austin  would  be  inconsistent 
with  the  state  court  order  in  that  it 
would  again  place  John  Owens  in  a 
position  of  control  over  a  mining 
operation.  Austin's  application  would 
be  denied. 

4.  Charley  Mining  Company  has  been 
mining  coal  for  six  years  without  any 
compliance  problems.  However.  Charley 
is  controlled  by  Fickle  Commodities, 
which  has  an  outstanding  violation. 
Charley  would  be  eligible  for  a  permit 
because  it  does  not  own  or  control  the 
operation  with  the  violation.  However, 
the  control  that  Fickle  exercises  over 
Charley  puts  Charley  at  an  increased 
risk  of  not  meeting  all  the  requirements 
of  its  permit.  The  permit  issued  to 
Charley  would  be  conditioned  as 
described  in  this  proposed  rule. 

5.  Destiny  Mining,  which  began 
mining  operations  three  years  ago,  also 
has  been  mining  without  any 
compliance  problems.  Destiny  is 
conti-olled  by  Fathom,  Inc.,  which  has 
no  outstanding  violations.  Destiny 
would  be  eligible  for  a  permit  because 
it  does  not  own  or  control  any 
operations  with  violations.  However, 
despite  the  good  compliance  record  of 
Destiny  and  the  violation-free  status  of 
its  controller,  the  permit  issued  to 
Destiny  would  have  to  be  conditioned 
as  described  in  this  proposed  rule 
because  the  company  has  not  yet 
accimiulated  the  minimum  required  five 
years  of  successful  compliance 
experience. 

6.  Eagle  Coal  Works  also  has  been 
mining  without  any  compliance 
problems  for  six  years.  Eagle  is 
controlled  by  Frisk  Mining,  which  is 
controlled  by  F&A  Enterprises,  which  is 
a  wholly  owned  subsidiary  of  the 
Faithful  Corporation.  None  of  the 
owners  or  controllers— Frisk,  F&A  or 
Faithful — has  any  outstanding 
violations.  Eagle  would  be  eligible  for  a 
permit  because  it  does  not  own  or 
control  any  operations  with  violations. 
Further,  because  of  Eagle's  successful 
compliance  record  over  a  period  of  at 
least  five  years,  and  the  violation-free 
status  of  the  three  companies  that  own 
or  control  Eagle,  the  company's  permit 
would  not  have  the  additional  permit 
conditions  described  in  this  proposed 
rule. 
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U  Would  This  Rule  Affect  Other 
ppcuments  That  OSMhas  Published  in 
^ePast? 

OSM  proposes  to  incorporate  into  the 
Mgulations  the  provisions  of  the 
existing  Memoranda  of  Understanding 
0VlOUs)  with  primacy  States  regarding 
use  of  the  AVS.  Thus,  requirements  for 
State  regulatory  authorities  related  to 
ownership  and  control  will  be 
consolidated  for  improved  clarity  and 
eftse  of  reference.  The  MOUs  have  been 

Edely  accepted  by  the  States  and  OSM 
effective  mechanisms  for  working 
jether  in  operating  and  maintaining 
t^eAVS. 

!   In  addition,  as  part  of  today's  action, 
We  formally  withdraw  our  Jtme  28. 
Ili993,  proposal  (58  FR  34652  et  seq.). 
tW  1993  proposal  would  have 
amended  the  regulations  invalidated  by 
4ie  Appeals  Court  but,  as  a  result  of  the 
bourt's  decision,  has  been  rendered 
moot. 

Would  the  Rule  Affect  State  Primacy? 

In  the  process  of  re-evaluating  our 
ownership  and  control  procedures,  and 
in  response  to  concerns  raised  during 
[public  outreach,  we  will  be  changing 
^e  recommendation  process  that  we 
lise  in  response  to  State  requests  for 
AVS  ched^.  Currendy.  when 
i(Hination  in  the  AVS  indicates  that 
je  regulatory  authority  should  deny  an 
ipplication.  we  review  the  relevant  data 
confirm  that  the  recommendation  to 
jy  is  based  on  accurate  and  recent 
formation.  If  we  do  not  discover 
lything  that  woidd  call  the 
lecommendation  into  question,  we 
recommend  to  the  regulatory  authority 
I  hat  it  deny  the  permit,  except  in 
i  nstances  where  the  recommendation 
1  vould  be  inconsistent  with  the  court 
ixding. 

A  long-standing  issue  concerning  the 
ue  of  AVS  has  been  our  permitting 
econmiendations  to  State  r^ulatory 
i  kuthorities.  Frequently.  State  regulatory 
luthorities  were  perceived  as 
x>nsidering  our  recommendations  as 
iictates.  rather  than  as  advice,  on  how 
States  were  to  make  permitting 


decisions.  While  our  intent  in  making 
recommendations  to  States  has  been  to 
ensura  quality  control  of  AVS-generated 
information,  we  beUeve  that  a  change 
woidd  help  to  clarify  our  role  and  the 
role  of  the  States  in  permitting,  histead 
of  providing  permit  eligibility 
recommendations,  we  propose  to  use 
AVS  to  provide  a  variety  of  reports, 
including  ownership  and  control  and 
violation  reports.  State  regulatory 
authorities  would  then  perform  dieir 
own  analysis  of  applicants'  legal 
identity  information,  permit  history, 
and  compliance  history  and  make 
permitting  decisions  without  an  OSM 
recommendation. 

This  revised  approach  should  leave 
no  doubt  that  it  is  OSM's  responsibility 
to  operate  the  AVS  and  maintain  the 
integrity  of  the  data  in  the  system,  and 
it  is  the  State's  responsibility  to  decide 
whether  to  issue  the  permit  (of  course, 
OSM  would  make  the  permitting 
decisions  in  Federal  program  States).  As 
with  other  aspects  of  the 
implementation  of  approved  State 
programs,  this  activity  would  be  subject 
to  our  ovnsight  reviews. 

Althouf^  our  policy  concerning 
whether  or  not  to  provide 
recommendations  to  regulatory 
authorities  is  not  established  in 
regulations,  and  the  change  described 
here  woidd  not  require  any  revision  to 
our  regulations,  we  are  mentioning  this 
change  here  for  the  public's  information 
because  it  arose  in  large  part  firom  the 
public  outreach  process  for  this 
rulemaking. 

O.  How  Does  OSM  Address  the 
Information  Collection  Burdens  of  This 
Rule? 

Sections  773.10.  774.10  and  778.10 
address  information  collection 
requirements  and  the  appropriate  Office 
of  Management  and  Budget  (OMB) 
clearance  numbers  for  each  part  We 
propose  to  amend  these  sections  by 
upckting  the  data  in  each  section  and 
estimating  the  burden  of  compl3ring 
with  the  kiformation  collection 
requiremraits  for  each  response.  The 
proposal  also  includes  the  addresses  of 


OSM  and  OMB  officials  where 
comments  on  the  information  collection 
requirements  may  be  sent. 

P.  What  Provisions  in  SMCRA  Authorize 
These  Proposed  Changes? 

The  proposed  rules  are  based  on  the 
followLog  sections  of  SMCRA: 

Section  201— Creation  of  the  Office 
Section  402 — Reclamation  Fee 
Section  506 — Permits 
Section  507 — ^Application  Requirements 
Section  510 — Permit  Approval  or  Denial 
Section  511 — ^Revision  of  Permits 
Section  518 — Penalties 
Section  521 — Enforcement 

m.  DiacuieioB  af  PropoMd  Rules 

This  proposal  affects  the  following 
sections  of  OSM's  current  regulations: 
§§701.5.  724.5.  773.5.  773.10.  773.15. 
773.16.  773.17.  773.18.  773.20.  773.21, 
773.22.  773.23,  773.24,  773.25,  774.10. 

774.13.  774.17.  778.5,  778.10,  778.13, 

778.14.  842.11. 843.5.  843.11,  843.13, 
843.21,  843.24,  and  part  846. 

Below  is  a  table  listing  changes  to  the 
rules.  We  have  included  it  here  to 
describe  briefly  where  the  rules  are^ 
proposed  to  be  changed,  the  nature  of 
the  dianges,  and  the  intended  effect. 
The  table  is  arranged  in  the  same 
sequence  as  the  text  of  the  proposed 
rule  and  the  section-by-section 
description  of  rule  changes,  which 
follows  the  table.  It  is  an  important 
cross-refierenoe  in  identifying  provisions 
that  are  proposed  to  be  added,  revised, 
deleted,  and  moved. 

In  trying  to  understand  the  proposed 
changes,  it  is  best  to  start  with  the  table. 
For  many  of  the  proposed  changes,  the 
table  wiU  be  sufficient  to  understand 
what  we  are  proposing  and  its  intended 
effect  For  those  changes  where  more 
explanation  is  needed,  additional 
description  is  included  in  the 
discussion  of  our  proposal  following  the 
table.  And,  to  further  clarify  the 
proposed  changes,  we  have  included  the 
full  text  of  the  regulatory  changes  at  the 
end  of  this  publication. 
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Part 


Part  701- 
Permanent 
Regulatory 
Program 


Section 


701.5 


Description  of  proposed  change 


Definitions  added  or  amended  for  the  following  terms: 

-  ApplicantA^iol^tor  Sy.stgm  or  AVS  (from  773.5;  amended)  to 
make  clear  that  States  make  permitting  decisions  and  clarify  the 
purpose  of  the  AVS  and  to  bring  the  definition  into  compliance 
with  the  Court  of  Appeals  decision. 

-  Fe<jgral  vjpljition  notir>r  (from  773.5)--the  definition  is 
unchanged  but  is  moved  to  this  section  to  have  broader 
applicabiHty  and  utility  under  the  regulations. 

-  KnQwing  or  KflQwiqgly  (from  724.5  and  846.5;  amended)-- 
definition  is  amended  to  broaden  the  scope  of  its  applicability  to 
persons  or  entities  other  than  a  corporate  permittee. 

-  link  \Q  a  viQimiop  (new;  fornied  from  "Ownership  or  control 
link")-definition  will  identify  individuals  with  outstanding 
violations  at  other  mine  sites  in  an  owner/controller  capacity  to  the 
current  applicant. 

-  Qut^tapqing  m]^\m  (new)-refers  to  any  and  all  violations  that 
have  not  been  abated  or  corrected  and  the  Ume  for  abatement  has 
expired. 

-  gWgvipigtipnporirr  (from  773.5)-the  definition  is  unchanged 
but  IS  moved  for  broader  applicability  and  utility  under  the 
regulations. 


-  Successful  environmental  rn^p]j«nr"  (new)  definition  is 
proposed  to  establish  a  standard  for  measuring  timely 
environmental  compliance  including  payment  of  fees  and  any 
penalties. 

-  $uccQ$$Qr  in  interest  (amended)-definition  is  amended  to  apply 
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Part 


Part  724- 
Individual 
Civil 
Penalties 


Part  773" 
Requirements 
for  Permits 
and  Permit 
Processing 


Section 


724.5 


773.5 


Description  of  proposed  change 


to  persons  who  apply  for  and  are  approved  under  a  change  in  the 
permittee. 

-  Violation  notice  (from  773.5;  amended)-defmition  is  expanded 
in  scope  to  apply  to,  among  other  things,  bond  forfeiture  where  the 
cost  of  reclamation  exceeds  the  amount  of  the  forfeited  bond  or,  in 
bond  pool  states,  that  additional  reclamation  or  reimbursement  is 
required  before  the  violation  would  be  deemed  abated. 

-  Willful  or  Willfullv  (from  724.5  and  846.5;  amended)-the 
definition  has  been  expanded  in  scope  to  apply  to  other  persons  or 
entities  other  than  a  corporate  permittee. 

-  Willful  violation  is  removed  as  inconsistent  with  definition  of 
willful  or  willfullv. 


Definitions  for  knowinglv  and  willfullv  are  removed  from  724.5 
and  moved  to  70 1 .5. 


Definitions  for  Applicant/Violator  System  or  AYS,  Esdeml 
violation  notice.  State  violation  notice,  and  ViQlmlon  npUCg  are 
moved  to  section  70 1 .5 . 

Definition  for  Ownership  or  control  link  is  removed  from  the 
section  and  replaced  in  section  701 .5  with  a  definition  for  LinlUfi 
a  violation. 

Definition  for  Owned  or  controlled  and  owns  or  controls  is 
removed  from  this  section,  amended,  and  moved  to  new  section 
77«  5  under  Ownership  and  Control. 


i 
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Part 


Section 

773.10 

773.15 


773.16 


773.17 
773.18 


773.20 


773.21 


773.22 


773.23 


Description  of  proposed  change 

Information  collection  estimates  are  updated  and  revised  to  reflect 
the  changes  under  the  proposed  rule. 

Amended  section  773.15  Review  of  Permit  Applications-revises 
the  general  requirements,  permit  eligibility  criteria,  and  relevant 
procedures  to  include  the  requirements  for  accurate  and  complete 
information  and  other  informational  criteria 


Added  New  Section-Permit  Eligibility  Determination-this  new 
section  contains  the  provisions  for  a  permit  eligibility 
determination. 


Amended  to  add  controller  certification. 


Added  New  Section-Additional  permit  conditions-this  section 
will  apply  to  applicants  who  cannot  meet  the  successful 
environmental  compliance  definition  or  who  have  less  than  5  years 
of  experience  in  surface  mining  operations. 


Amended  section  on  Improvidently  Issued  Permits  to  be  consistent 
with  proposed  773. 1 5  and  773. 1 6. 


Amended  section  on  Rescission  Procedures  for  Improvidently 
Issued  Permits  to  be  consistent  with  proposed  773.15  and  773.16. 

Current  773.22  is  removed. 

New  773.22  is  created  to  add  provisions  to  give  OSM  the  authority 
to  show  violations  attributable  to  applicants,  permittees,  surface 
coal  mining  operations,  and  controllers  of  surface  coal  mining 
operations. 


Current  773.23  is  removed  because  the  provisions  are  based  on 
presumptions  of  conmion  control  as  the  basis  for  permit  eligibility. 


J 
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Part 


Part  774- 
Revision; 
Renewal;  and 
Transfer, 
Assignment, 
or  Sale  of 
Permit  Rights 


Section 


773.24 


773.25. 


774.10 


774.13 


Description  of  proposed  change 

Amended  to  remove  references  to  challenging  ownership  or 
control  links  and  to  provide  procedures  for  challenging  whether  a 
p)erson  had  the  ability  to  control  a  surface  coal  mining  operation 
that  has  outstanding  violations. 

Amended  to  remove  references  to  challenging  ownership  or 
control  links  and  to  provide  standards  for  challenging  whether  a 
person  had  the  ability  to  control  a  surface  coal  mining  operation 
that  has  outstanding  violations. 


774.17 


Information  collection  estimates  are  updated  and  revised  to  reflect 
the  changes  under  the  proposed  rule. 

Paragraph  (e)  was  added  to  require  the  regulatory  authority  be 
notified  when  a  person  not  requiring  approval  is  changed  or  added 
under  the  permit. 

Revised  to  clarify  who  is  subject  to  regulatory  approval  under 
transfer,  assignment,  or  sale  of  permit  rights.  Revised  to  amend 
the  requirements  for  a  successor  in  interest. 


Part  778- 

Permit 

Applications- 

-  Minimum 

Requirements 

for  Legal, 

Financial, 

Compliance, 

and  Related 

Information 


778.5 


778.10 


778.13 


778.14 


Added  to  provide  for  amended  defmitions  of  ownership  and 
control.  The  defmitions  are  moved  to  part  778  to  emphasize  that 
ownership  and  control  relate  to  the  information  disclosure 
requirements  for  permit  applications. 

Amended  to  show  any  change  in  the  public  reporting  and  record 
keeping  burden  for  part  778  as  a  result  of  this  proposal. 

Amended  to  (1)  more  closely  reflect  the  requirements  of  section 
507(b)  of  the  Act,  (2)  require  applicants  to  disclose  all  persons 
having  the  ability  to  control  the  proposed  operation,  and  (3) 
provide  for  reductions  in  the  information  collection  burden  for 
applicants.  The  heading  of  778. 1 3  is  amended  to  Legal  identity 
and  identification  of  interests. 

Amended  to  remove  the  current  requirement  that  an  applicant  must 
certify  as  to  the  status  of  notices  of  violation. 
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Part 


Part  842" 

Federal 

Inspections 

and 

Monitoring 


Section 


842.11 


Description  of  proposed  change 


Part  843- 

Federal 

Enforcement 


843.5 


843.11 


Part  846-- 
Individual 
Civil 
Penalties 


843.13 


843.21 


843.24 


846.5 


Amended  paragraph  (e)(3)(i)  to  remove  reference  to  owners  and 
controllers  of  a  permittee  and  operator  and  to  clarify  to  whom  the 
provision  applies. 


Deleted  §  843.5,  definition  of  unwarranted  failure  to  comply  was 
moved  to  §  846.5  and  definition  of  willfiil  violation  was  deleted  as 
inconsistent  with  definition  under  §  701 .5  of  willfiil  or  willfiilly. 

Amended  paragraph  (g)  to  show  correct  cross-references  in  this 
proposal  and  to  delete  the  reference  to  owners  or  controllers  of  the 
permittee. 

Suspension  or  revocation  of  permits:  Pattern  of  violations.  Section 
is  moved  to  §  846. 1 4  and  amended. 

Amended  to  address  inaccurate,  incomplete,  or  false  information. 

Deleted.  Oversight  to  be  conducted  in  concert  with  normal 
permitting  oversight. 


Definitions  of  knowingly  and  willfiilly  are  moved  to  701 .5 

Part  846  is  amended,  expanded  and  reorganized  to  show  the 
provisions  for  all  alternative  enforcement  actions. 


MUJNO  OOOf  4S1»4I-C 

Follo«viiig  is  the  section-by-section 
description  of  the  proposed  changes  to 
OSM's  regulations. 

A.  Section  701.5— Definitions 

We  propose  "Applicant/Violator 
System  or  AVS"  to  mean  the  automated 
inffvmation  system  of  applicant, 
permittee,  operator,  violation,  and 
related  data  OSM  maintains  to  achieve 
compliance  with,  and  to  implement,  the 
purposes  of  SMC31A.  The  amended 
definition  clarifies  the  purpose  of  the 
computerized  system  of  data  and 
information  in  hght  of  the  January  31, 
1997  Appeals  Court  decision,  including 
removing  language  from  the  cvurent 
definition  to  make  it  more  consistent 
with  the  court's  ruling. 

We  propose  "knowing  or  knowingly" 
to  mean  that  an  individual  knew  or  had 
reason  to  know  in  authorizing,  ordering, 
or  canying  out  an  act  or  omission  that 


such  an  act  or  omission  constituted  a 
violation  of  the  Act,  or  a  failure  or 
refusal  to  comply  with  the  Act. 

We  also  propose  the  related  term 
"willful  or  willfully"  to  mean  that  an 
individual  acted  either  intentionally, 
volimtarily  or  consciously,  and  with 
intentional  disregard  or  plain 
indifference  to  l^al  requirements  in 
authorizing,  ordering  or  carrying  out  an 
action  or  omission  that  constituted  a 
violation  of  the  Act,  or  a  failure  or 
refusal  to  comply  with  the  Act. 

We  propose  to  define  "knowing"  and 
"knowingly"  together,  and  "willful" 
and  "willfully"  together,  and  to  expand 
the  scope  of  the  definitions  so  that  they 
apply  to  persons  in  addition  to 
corporate  permittees. 

We  propose  to  delete  "willful 
violation"  from  §§  701.5  and  843.5.  We 
believe  that  the  definition  of  "willful 
violation"  is  inconsistent  with  the 
definition  of  "willfiilly."  By  deleting 


"willful  violation"  and  adding  "willful" 
to  the  definition  of  "willfully."  we 
intend  to  make  the  terms  "willful"  and 
"willfully"  consistent  in  their  meaning. 

We  propose  to  add  "link  to  a 
violation"  to  the  regulatory  definitions 
at  §  701.5.  "Link  to  a  violation"  is 
proposed  to  mean  that  a  person  owning 
or  having  the  ability  to  control  a 
proposed  surface  coal  mining  operation 
has  owned  or  had  the  ability  to  control 
surface  coal  mining  operations  at 
another  site  at  the  time  a  violation 
existed  at  that  operation.  In  proposing 
this  definition,  we  emphasize  an 
important  distinction  in  both  coverage 
and  use.  It  does  not  cover  an  applicant's 
ownership  or  control  of  operations  that 
are  in  violation  of  the  Act — a 
relationship  to  violations  considered  in 
determining  permit  eligibiUty  imder 
section  510(c)  of  the  Act.  Instead,  it 
covers  the  relationship  between  an 
applicant  and  an  outstanding  violation 


where  the  two  operations  share  the 
same  controller — a  relationship  that  we 
propose  should  serve  as  the  basis  for 
conditioning  a  permit  once  it  is  issued. 
We  also  propose  that  a  "link  to  a 
violation"  is  the  basis  for  determining 
the  proper  means  of  enforcement  to 
achieve  abatement  or  correction  of  an 
outstanding  violation,  including 
alternative  enforcement. 

We  propose  to  add  "outstanding 
violation"  to  the  regulatory  definitions 
at  §  701.5  to  mean  a  violation  notice  that 
remains  imabated  or  imcorrected 
beyond  the  abatement  or  correction 
period.  The  definition  encompasses  all 
violation  notices  that  remain  imabated 
or  uncorrected  after  all  regulatory 
provisions  for  abatement  or  correction 
have  expired.  We  propose  to  define 
"outstanding  violation"  so  that  the 
regulatory  definition  coincides  with 
how  the  term  is  commonly  used  and 
widely  accepted. 

We  propose  "successful 
environmental  compliance"  to  mean 
having  no  outstanding  violations  and 
demonstrating  consistent  abatement  and 
other  correction  of  violations,  payment 
of  civil  penalties,  and  payment  of 
reclamation  fees  within  the  time  fi-ames 
established  for  abatement  and  payment, 
allowing  for  administrative  due  process. 
We  are  adding  this  definition  to  §  701.5 
to  assist  regulatory  authorities  in 
making  a  finding  regarding  an 
applicant's  or  other  person's  history  of 
compliance  with  the  Act,  State  laws, 
and  any  other  relevant  laws,  regulations, 
or  requirements.  The  definition  of 
"successful  environmental 
compliance",  and  the  provisions 
proposed  at  §§  773.15(b)(3),  773.16,  and 
773.17,  are  intended  to  assist  regulatory 
authorities  in  making  the  distinction 
between  persons  who  have  a  record  of 
successful  environmental  compliance 
and  those  who  do  not. 

We  propose  "successor  in  interest"  to 
mean  a  person  who  applies  to  the 
regulatory  authority  for  approval  under 
a  change  in  an  existing  permittee.  This 
change  reflects  the  distinction  we 
propose  to  make  between  those 
.instances  of  a  transfer,  assignment,  or 
sale  of  the  rights  granted  under  a  permit 
that  require  only  approval  for  a 
modification  of  the  existing  permit 
information  and  where  a  new  permit  is 
required  as  a  result  of  a  successor  in 
interest. 

We  intend  this  change  in  the 
definition  and  the  changes  in  proposed 
§  774.17  to  be  more  consistent  with  the 
permitting  requirements  for  a  successor 
in  interest  in  section  506(b)  of  the  Act. 
Section  506(b)  of  the  Act  requires  that 
the  person  proposing  to  continue 
mining  and  reclamation  operations 


under  the  existing  permittee's  approved 
mining  and  reclamation  plans  must 
apply  for  a  new  permit  within  30  days 
of  succeeding  to  the  interests  of  the 
existing  permittee.  The  person  alsp  must 
be  able  to  obtain  bond  coverage 
equivalent  to  the  coverage  obtained  by 
the  existing  permittee. 

We  propose  "violation  notice"  to 
mean  any  written  notification  from  a 
governmental  entity  of  a  violation  of  the 
Act  or  any  Federal  regulation  issued 
imder  the  Act,  a  State  program,  or  any 
Federal  or  State  law,  or  regulation 
pertaining  to  air  or  water  environmental 
protection  in  connection  with  a  surface 
coal  mining  operation.  The  definition 
includes,  but  is  not  limited  to:  (1)  a 
notice  of  violation;  (2)  an  imminent 
harm  cessation  order;  (3)  a  failure-to- 
abate  cessation  order;  (4)  a  final  order, 
bill,  or  demand  letter  pertaining  to  a 
delinquent  civil  penalty;  (5)  a  bill  or 
demand  letter  pertaining  to  delinquent 
reclamation  fees;  (6)  a  notice  of  bond 
forfeiture  where  one  or  more  violations 
upon  which  the  forfeituj«  was  based 
have  not  been  corrected;  (7)  a  notice  of 
bond  forfeiture  where  the  cost  of 
reclamation  has  exceeded  the  amoujit 
forfeited,  or  in  States  with  bond  pools, 
a  determination  that  additional 
reclamation  or  reimbursement  is 
required. 

m  addition  to  moving  the  definition 
of  "violation  notice"  from  §  773.5  to 
§  701.5,  we  are  proposing  several 
amendments.  The  phrase  "deUnquent 
abandoned  mine  reclamation  fees," 
which  is  in  the  current  definition,  is 
changed  to  "delinquent  reclamation 
fees"  to  be  more  consistent  with 
language  in  section  402  of  the  Act.  The 
definition  also  would  apply  to  a  notice 
of  bond  forfeiture  where  the  cost  of 
reclamation  has  exceeded  the  amount 
forfeited  and,  in  States  with  bond  pools, 
a  determination  that  additional 
reclamation  or  reimbursement  is 
required.  This  is  intended  to  cover 
additional  circumstances  of  bond 
forfeiture  in  response  to  information 
gathered  in  the  public  outreach. 

We  propose  to  move  the  definitions  of 
"Federal  violation  notice"  and  "State 
violation  notice"  from  §  773.5  to  §  701.5. 

B.  Section  773.5 — Definitions 

We  propose  to  move  each  regulatory 
definition  currently  contained  in 
§  773.5,  with  the  exception  of 
"ownership  or  control  link,"  "owned  or 
controlled"  and  "owns  or  controls"  to 
§  701.5.  We  propose  to  eliminate 
definition  the  of  "ownership  or  control 
link."  "Ownership  or  control  link"  is 
too  closely  associated  with  the  way  we 
implemented  the  1988  "ownership  or 
control"  and  related  rules  that  the 


Appeals  Court  invalidated.  Our  reasons 
Tor  proposing  to  move  and  amend  the 
definition  of  "owned  or  controlled"  or 
"owns  or  controls"  to  §  778.5  are 
discussed  below,  in  that  section.  The 
net  result  of  these  proposed  changes  to 
§  773.5  means  is  that  this  section  is  no 
longer  required  under  part  773. 

C.  Section  773.10 — Information 
Collection 

We  propose  to  amend  the  information 
collection  provision  in  §  773.10. 
Consistent  with  the  Paperwork 
Reduction  Act,  we  note  in  paragraph  (a) 
that  the  Office  of  Management  and 
Budget  (OMB)  has  approved  the 
information  collection  requirements  of 
this  part.  The  regulatory  authorities  will 
use  this  information  in  processing 
surface  coal  mining  permit  applications. 
Persons  intending  to  conduct  such 
operations  must  respond  to  obtain  a 
benefit.  A  Federal  t^ency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  uiiless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  clearance  number  for  this  part 
is  1029-4SIEW. 

In  proposed  paragraph  (b)  we  estimate 
that  the  pubUc  reporting  burden  for  this 
part  will  average  34  hours  per  response, 
including  time  spent  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  these 
information  collection  requirements, 
including  suggestions  for  reducing  the 
burden,  to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Information  Collection  Clearance 
Officer,  Room  210, 1951  Constitution 
Avenue.  NW.  Washington,  DC  20240;  - 
and  the  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs,  Attention:  Interior 
Desk  Officer,  725  17th  Street.  NW, 
Washington.  DC  20503.  Please  refer  to 
OMB  Control  Number  1029-NEW  in 
any  correspondence. 

D.  Section  773.15— Review  of  Permit 
Applications 

At  §  773.15,  we  propose  to  revise  the 
general  requirements  to  be  consistent 
with  other  changes  we  are  proposing 
today  and  to  include  additional 
responsibihties  for  regulatory 
authorities  in  reviewing  permit 
applications.  These  responsibilities 
include  determining  permit  eligibility 
and  requiring  information  to  be  accurate 
and  complete.  We  also  propose  to 
ensure  that  applicant^,  and  those 
persons  who  certify  themselves  to  be  the 
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owners  and  controllers  of  an  applicant, 
comply  with  these  requirements  in 
order  to  obtain  a  permit  for  surface  coal 
mining  and  reclamation  operations. 
Paragraph  ta)(l)  is  proposed  to  be 
amended  by  changing  the  reference  to  a 
hearing  in  the  last  sentence  from  (b)(2) 
of  this  section  to  part  775.  Part  775 
provides  requirements  for 
administrative  and  judicial  review  of 
decisions  on  permits. 

Proposed  paragraph  (a)(3)  requires 
that  the  regulatory  authority  make  a 
determination  under  proposed  §  773.15 
as  to  the  eligibility  of  every  applicant 
under  §  773.16  before  an  applicant  may 
receive  a  permit.  Proposed  §  773.16 
provides  for  a  determination  of  permit 
eligibility  and  is  discussed  below. 

Proposed  paragraph  (a)(3)(i)  provides 
that  the  regulatory  authority  must 
evaluate  each  application  for  a  permit  to 
determine  whether  it  contains  accurate 
and  complete  information  to  make  the 
finding  required  under  §  773.15(c)(1). 

Proposed  paragraph  (a)(3)(ii)  provides 
that  if,  at  any  time  during  the  review 
process,  the  regulatory  authority 
determines  that  the  applicant  has 
omitted,  or  provided  inaccurate  or 
incomplete,  legal  identity,  compliance, 
or  teclmical  information,  the  regulatory 
authority  must  require  the  applicant  to 
correct  the  omission,  inaccuracy,  or 
inconsistency.  It  also  provides  that  the 
regulatory  authority  may  discontinue 
review  of  the  application  until  the  issue 
is  resolved.  Such  failure  to  provide 
accurate  and  complete  information  will 
result  in,  at  a  minimum,  a  delay  in  the 
approval  of  an  application  for  a  permit. 
Proposed  parag^ph  (b)  requires  that 
the  regulatory  authority  review  each 
applicant's  legal  identity  information, 
permit  history,  and  compliance  history. 
We  have  restructured  and  amended  the 
provisions  at  §  773.15(b)  to  enable 
regulatory  authorities  to  evaluate  an 
applicant  based  upon  a  three-part 
review.  In  reviewing  the  permit 
application  and  deciding  whether  to 
place  additional  conditions  on  a  permit, 
the  regulatory  authority  will  evaluate 
the  applicant's  (1)  legal  identity 
information,  (2)  permit  history,  and  (3) 
compliance  history.  This  evaluation 
process  incorporates  the  use  of 
investigations  to  build  a  body  of 
findings  in  the  assessment  of  an 
applicant's  eligibility. 

Proposed  paragraph  (b)(1),  the  first 
part  of  the  permit  eligibility  review 
process,  requires  the  regulatory 
authority  to  make  an  initial 
determination  whether  the  applicant's 
legal  identity  information  submitted 
under  §  778.13  is  accurate  and  complete 
based  upon  the  best  information 
available.  Within  30  days  after  the 


preliminary  determination  that  the 
information  is  accurate  and  complete, 
regulatory  authorities  are  required  to 
update  the  relevant  records  in  AVS.  The 
determination  and  update  of  AVS 
records  would  have  to  occur  before  any 
regulatory  authority  request  for 
applicant  compliance  reports  from  AVS 
under  paragraph  (b)(3)  in  this  section. 
This  preliminary  determination  should 
not  be  confiised  with  the  finding  the 
regulatory  authority  makes  on  all 
information  in  the  permit  application 
under  §  773.15(c)(1). 

Proposed  paragraph  (b)(l)(i)  requires 
that,  if  the  regulatory  authority  finds 
that  an  applicant,  permittee,  operator,  or 
any  owner,  controller,  principal,  or 
agent  of  the  applicant,  permittee,  or 
operator  has  knowingly  or  willfully 
concealed  information  about  any  person 
owning  or  having  the  abihty  to  control 
the  applicant,  permittee,  or  operator,  the 
regulatory  authority  will  follow  the 
courses  of  action  described  in  paragraph 
(b)(l)(i)(A)  and  (B). 

Proposed  paragraph  (b)(l)(i)(A) 
requires  the  regulatory  authority  to 
inform  the  applicant  in  writing  of  the 
regulatory  authority's  finding;  request 
that  the  applicant,  permittee,  or  operator 
disclose  fdl  persons  owning  or  having 
the  ability  to  control  the  applicant;  and 
convey  to  the  applicant,  permittee,  or 
operator  that  the  information  must  be 
provided  to  the  regulatory  authority 
before  it  makes  a  decision  on  the 
application. 

Proposed  paragraph  (b)(l)(i)(B) 
requires  the  regulatory  authority  to 
investigate  the  applicant,  permittee,  or 
operator  and  the  information  provided 
to  determine  if  the  request  made  under 
paragraph  (b)(l)(i)(A)  has  been  met  with 
full  disclosure.  This  provision  is  the 
first  instance  where  we  have 
incorporated  investigation  into  the 
review  of  permit  applications. 
Investigation  is  one  of  the  four  key 
elements  of  this  redesigned  approach  to 
our  regulatory  program,  in  addition  to 
permit  information,  permit  eligibility, 
and  alternative  enforcement.  In  this 
provision,  we  intend  that  the  regulatory 
authority  actively  determine  whether 
the  applicant,  permittee,  or  operator  has 
complied  with  the  regulatory  authority's 
request  to  fully  disclose  all  relationships 
imder  proposed  §  778.13. 

Proposed  paragraph  (b)(l)(i)(B)(l) 
provides  that,  depending  on  the  results 
of  the  applicant's  response  to  the 
provision  in  paragraph  (b)(l)(i)(A)  and 
the  investigation  under  (b)(l)(i)(B),  the 
regulatory  authority  may  deny  approval 
of  the  application.  We  believe  that  if  the 
applicant,  permittee,  or  operator  fails  to 
comply  with  the  regulatory  authority's 
request  to  fully  disclose  all  relationships 


under  proposed  §  778.13,  the  applicant, 
permittee,  or  operator  has  not  complied 
with  the  requirements  of  §  778.13,  and 
therefore,  the  application  is  incomplete. 
On  that  basis,  the  regulatory  authority 
may  elect  to  deny  approval  of  the 
application. 

Proposed  paragraph  (b)(l)(i)(B)(2) 
provides  that,  if  the  regulatory  authority 
denies  the  application  under  paragraph 
(b)(l)(i)(B)(l),  the  regulatory  authority 
may  refer  the  applicant,  or  owner, 
controller,  principal,  or  agent  of  the 
applicant,  to  the  Attorney  General  or 
equivalent  State  office  for  prosecution 
imder  section  518(g)  of  the  Act  and 
proposed  §  846.11  of  the  regulations. 

Proposed  paragraph  (b)(2j,  the  second 
part  of  the  permit  eligibility  review 
process,  provides  for  the  review  of  the 
applicant's  permit  history.  First, 
proposed  paragraph  (b)(2)(i)  requires  the 
regulatory  authority  to  use  AVS  and  any 
other  available  databases  or  information 
to  review  the  permit  history  of  the 
applicant,  and  that  of  any  person  with 
the  ability  to  control  the  applicant.  The 
purpose  of  the  review  is  to  determine 
how  long  they  have  conducted  surface 
coal  mining  operations  and  whether 
their  conduct  is  in  compliance  with 
applicable  requirements  of  the  Act. 
Federal  regulations  and  equivalent  State 
regulations. 

Proposed  paragraph  (b)(2)(ii)  provides 
that  an  applicant  with  five  or  more  years 
of  experience  as  a  permittee  or  operator 
of  a  surface  coal  mining  operation  will 
not  be  subject  to  additional  permit 
conditions  proposed  at  §  773.18  unless 
any  person  with  the  abiUty  to  control 
the  applicant  or  the  operation  is 
responsible  for  an  outstanding  violation. 

In  proposed  §  773.15,  we  introduce 
the  concept  of  considering  past  mining 
experience  and  placing  additional 
conditions  on  issued  permits  for  those 
applicants  lacking  successful 
experience.  We  propose  that  five  years 
is  the  minimum  amount  of  experience 
that  an  applicant  should  have  in  order 
for  a  regulatory  authority  to  be 
reasonably  confident  that  a  surface  coal 
mining  and  reclamation  operation  will 
be  successful  and  not  become  a  burden 
to  the  regulatory  authority  and  the 
general  public.  We  propose  the 
experience  criterion  to  provide 
regulatory  authorities  with  an  indicator 
of  the  potential  success  of  a  surface  coal 
mining  operation. 

Proposed  paragraph  (b)(2)(iii) 
provides  that,  if  it  appears  that  none  of 
the  persons  identified  in  the  application 
has  any  previous  mining  experience,  the 
regulatory  authority  must  request  that 
the  applicant  affirmatively  state  that 
neither  the  applicant  nor  any  person 
owning  or  having  the  ability  to  control 
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the  proposed  operation  possesses 
mining  experience.  This  provision  also 
requires  that  the  regulatory  authority 
investigate  to  determine  whether  any 
person  other  than  those  identified  in  the 
ppplication  will  control  the  proposed 
pperation  as  either  an  operator  or  other 
controller.  As  with  paragraph  (b){2)(ii) 
above,  we  propose  paragraph  (b)(2)(iii) 
to  provide  regulatory  authorities  Mdth  an 
indicator  of  the  potential  success  of  a 
surface  coal  mining  operation. 

Failed  mining  operations  place 
increased  burdens  on  State  programs  to 
reclaim  such  sites.  We  believe  that 
permittees  that  fail,  and  their  owners 
and  controllers,  must  be  required  to 
comply  with  special  conditions  in  order 
to  continue  to  receive  approval  for 
additional  permits.  We  received 
comments  during  the  pubUc  outreach 
preceding  the  development  of  this 
proposal  that  stressed  the  need  for  some 
form  of  distinguishing  criteria  to  apply 
to  applicants  for  permits.  It  was 
suggested  that  we  consider  giving  an 
advantage  in  the  permitting  process  to 
applicants  with  successful  compliance 
records  and  impose  additional 
requirements  on  applicants  who  do  not 
meet  the  criteria. 

We  invite  comments  on  the  two 
criteria  proposed  here  in  §  773.15 — five 
or  more  years  of  mining  experience  and 
successful  environmental  compliance — 
as  well  as  suggestions  for  other  criteria 
that  may  be  used  to  distinguish  among 
proposed  operations  that  are  likely  to  be 
successful  and  those  that  are  not  We 
also  invite  comments  on  the  criterion 
proposed  in  §  773.16 — ^withholding  of 
the  presimiption  of  abatement  of  a 
notice  of  violation — and  other 
suggestions  as  to  how  the  distinctions 
may  be  implemented.  For  example, 
should  the  criteria  apply  to  the  owners 
and  controllers  of  applicants  in  addition 
to  the  applicant  itself? 

Paragraph  (b)(3).  the  third  part  of  the 
permit  eligibility  review  process, 
provides  for  the  review  of  an  applicant's 
compliance  history.  We  propose  that 
this  review  include  a  review  of 
violations  and  an  examination  of  the 
applicant's  controllers. 

Proposed  paragraph  (b)(3)(i)  provides 
that  the  regulatory  authority  must 
request  a  report  from  AVS  on  the 
applicant's  history  of  compliance  with 
SMCRA  for  an  application  for  a  permit; 
revision;  renew^;  transfer,  assignment, 
or  sale  of  the  rights  granted  under  a 
permit;  and  an  application  from  a 
successor  in  interest  to  the  rights 
granted  imder  a  permit.  This  provision 
specifies  all  of  the  circumstances  imder 
which  a  review  of  violations  must  be 
conducted  and  includes  each  of  the 
relevant  permitting  or  approval 


processes.  We  intend  that  an  applicant 
under  each  of  these  processes  must 
prove  eligible  to  hold  a  permit  under  the 
permit  eligibility  standard  of  section 
510(c)  of  the  Act.  In  the  case  of  an 
application  for  a  renewal  of  a  permit, 
the  burden  of  proof  to  find  that  an 
applicant  is  not  eUgible  under  section 
510(c)  rests  with  the  regulatory 
authority,  as  provided  under 
§  774.15(c)(2). 

Paragraph  (b)(3)(i)  also  would  replace 
OSM's  current  policy  that  requires 
regulatory  authorities  to  obtain  permit 
eligibility  recommendations  on  pending 
applications  from  AVS  through  a  two- 
step  process.  Ciurently,  the  regulatory 
authority  first  uses  the  AVS  to  obtain  a 
computer  system-generated 
recommendation  of  permit  eligibility. 
Second,  to  ensure  that  AVS  data  is 
reUable  and  up-to-date,  OSM  reviews 
the  system  recommendation  and 
supporting  data  and  uses  AVS  to 
provide  a  final  recommendation  to  the 

Tlatoiy  authority, 
the  future,  instead  of  providing 
permit  eligibility  recommendations,  we 
would  use  AVS  to  provide  a  variety  of 
reports,  including  a  report  on  applicants 
and  violations  on  the  operations  they 
own  or  control,  for  use  by  the  regulatory 
authority  in  reviewing  applications  and 
permits.  Consistent  with  ihe  principle  of 
State  primacy,  regulatory  authorities 
would  then  perform  their  own  analyses 
of  an  applicant's  legal  identity 
information,  permit  history,  and 
compliance  history,  and  make 
permitting  decisions  based  on  their 
findings  without  receiving  a 
recommendation  from  OSM.  Our  role 
would  be  to  administer  and  operate  the 
AVS  and  maintain  the  integrity  of  the 
system  data.  The  State,  subject  to  OSM 
oversight  reviews,  would  have  full 
authority  in  deciding  whether  to  issue  a 
permit.  As  discussed  below  at 
§  773.15(b)(3)(ii),  the  AVS  report  on  the 
compliance  history  of  the  applicant  and 
the  AVS  report  on  the  apphcant's 
owners  and  controllers  will  be  used  for 
distinctly  different  purDoses. 

Proposed  paragraph  (b)(3)(i)(A) 
provides  that  the  regulatory  authority 
vtrill  rely  upon  the  applicant's 
compliance  history,  and  the  history  of 
operations  owned  or  controlled  by  the 
applicant,  to  make  a  permit  eUgibility 
finding  under  section  510(c)  of  SMCRA, 
unless  there  is  an  indication  that  the 
history  of  persons  other  than  the 
applicant  should  be  included  as  well, 
lliis  provision  has  been  expressly 
crafted  to  reflect  the  January  31, 1997, 
ruling  in  NMA  v.  DOI.  The  Appeals 
Court  ruled  that  OSM  could  not  apply 
section  510(c)  of  the  Act  to  the 
individual  owners  or  controllers  of  an 


applicant.  In  other  words,  OSM  could 
not  deny  permits  under  section  510(c) 
based  upon  the  violations  of  those  who 
controlled  the  applicant. 

In  proposed  §  773.15,  we  have 
provided  for  regulatory  authorities  to 
obtain  compliance  history  reports  on 
persons  in  addition  to  the  appUcant  for 
the  purposes  of  determining  permit 
eligibility.  As  described  in  (b)(3)(i)(G) 
below,  when  certain  persons  who  own 
or  control  an  appUcant  are,  themselves, 
barred  from  mining,  that  prohibition 
could  be  sufficient  to  warrant  denial  of 
the  permit  application  under  provisions 
other  than  §  510(c).  The  regulatory 
authority  may  identify  such  persons  by 
way  of  investigation  or  through  other 
information  available  to  the  regulatory 
authority. 

Proposed  paragraphs  (b)(3)(i)(B)(l) 
through  [3)  provide  that  if  the  applicant, 
or  any  surface  coal  mining  operation 
owned  or  controlled  by  the  applicant, 
has  an  outstanding  violation,  the 
regulatory  authority  may  not  approve 
the  application  unless  one  of  the 
following  apply: 

•  the  apphcant  obtains  a  properly 
executed  abatement  plan  or  payment 
schedule  that  is  approved  by  the 
regulatory  authority  vtrith  jurisdiction 
over  the  violation; 

•  the  violation  is  in  the  process  of 
being  abated; 

•  me  violation  is  the  subject  of  a  good 
faith  administrative  or  judicial  appeal 
contesting  the  vaUdity  of  the  violation; 
or 

•  the  violation  is  subject  to  the 
presumption  of  NOV  abatement  under 
proposed  §  773.16(b). 

In  addition,  proposed  [)aragrapb 
(b)(3)(i)(C)  requires  that  any  application 
approved  with  outstanding  violations 
must  be  conditioned  in  accordance  with 
§773.17(1). 

These  provisions  describe  the  actions 
an  applicant  must  take  in  order  to 
obtain  approval  when  the  applicant,  or 
an  operation  o%vned  or  controlled  by  the 
applicant,  has  outstanding  violations. 
"Outstanding  violation"  is  proposed  to 
be  defined  at  §  701.5  and  means  a 
violation  notice  that  remains  unabated 
or  uncorrected  beyond  the  abatement  or 
correction  period.  A  proposed  change  in 
the  definition  of  "violation  notice"  will 
add  a  new  violation  type  to  the  more 
typical  violations  under  this  review 
process.  An  applicant  will  be  ineligible 
for  a  permit  if  the  applicant  has  forfeited 
a  performance  bond  and  has  failed  to 
reimburse  the  regulatory  authority  for 
any  costs  in  excess  of  the  amount 
forfeited  to  achieve  full  reclamation 
under  the  applicable  reclamation 
standards  in  §  800.50(d)(1).  Similarly,  in 
States  with  bond  pools— a  type  of 
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bonding  where  many  operators 
contribute  to  a  combined  fund — an 
applicant  will  not  be  eligible  for  a 
permit  if  a  determination  is  made  that 
additional  reclamation  or 
reimbursement  is  required  beyond  any 
existing  reclamation  or  the  amount 
contributed  to  the  bond  pool  by  the 
applicant.  This  is  intended  to  provide 
relief  to  regulatory  authorities  from  the 
harmful  effects  of  bond  forfeiture  on 
their  programs,  especially  from 
permittees  responsible  for  repeated 
bond  forfeiture.  In  instances  where 
States  have  been  required  to  complete 
reclamation  at  an  additional  cost  to  the 
State,  an  applicant  would  not  be  eligible 
if  it  failed  to  reimburse  the  State  for  the 
cost  of  reclamation  in  excess  of  the 
amount  of  the  performance  bond.  The 
provisions  proposed  here  are  based,  in 
part,  upon  the  current  regulation  at 
§  773.15(b)(1).  (b)(l)(i).  and  (b)(l)(ii). 

Proposed  paragraph  (b)(3)(i)(D)  is  the 
first  of  two  provisions  that  describe 
circumstances  under  which  an 
applicant  or  other  person  will  be  found 
ineligible  to  hold  a  permit.  This 
paragraph  provides  that  OSM  will  serve 
a  preliminary  finding  under  43  CFR 
§4.1351  upon  an  applicant  or  operator 
if  (1)  the  applicant  or  operator  is  found 
to  have  owned  or  controlled  mining 
operations  with  a  demonstrated  pattern 
of  willful  violations  of  the  Act  and  its 
implementing  regulations,  and  (2)  the 
violations  are  of  such  nature  and 
duration  that  they  result  in  irreparable 
harm  to  the  environment,  so  as  to 
indicate  an  intent  on  the  part  of  the 
applicant  or  operator  not  to  comply 
with  the  Act  or  implementing 
regulations. 

Proposed  paragraph  (b](3)(i)(E) 
provides  that  the  applicant  or  operator 
may  request  a  hearing  under  43  CFR 
§  4.1350  et  seq.,  vn\h  the  Office  of 
Hearings  and  Appeals  within  30  days  of 
receipt  of  the  preliminary  finding.  It 
further  provides  that,  if  the  applicant  or 
operator  files  a  request  for  a  hearing 
under  43  CFR  4.1350  et  seq..  the  Office 
of  Hearings  and  Appeals  will  give 
written  notice  of  the  hearing  to  the 
applicant  or  operator  and  must  issue  a 
decision  within  60  days  of  the  filing  of 
the  request  for  a  hearing. 

Proposed  paragraph  Ct))(3)(i)(F) 
provides  that  the  decision  of  the 
administrative  law  judge  may  be 
appealed  to  the  Interior  Board  of  Land 
Appeals  under  procedures  set  forth  in 
43  CFR  4.1271  et  seq.  within  20  days  of 
receipt  of  the  decision. 

We  propose  this  amendment,  which  is 
based  upon  the  current  regulation  at 
§  773.15(b)(3),  to  more  hilly  state  the 
administrative  remedies  and  due 
process  rights  of  persons  preliminarily 


foimd  to  be  permanently  ineligible  for  a 
permit.  We  believe  a  full  description  of 
the  remedies  and  rights  is  important 
because  regulatory  authorities  should  be 
able  to  implement  the  second  part  of 
section  510(c)  of  the  Act  to  permanendy 
withhold  the  benefit  of  a  surface  coal 
mining  permit  from  those  persons  who 
have  committed  the  most  flagrant 
violations  and  have  not  made  a 
reasonable  attempt  to  rectify  the 
resulting  environmental  damage. 
However,  we  also  recognize  that 
upholding  a  preliminary  finding  under 
this  proposed  provision  would  have 
very  serious  consequences.  We  intend  to 
ensure  full  due  process  and  those  rights 
are  expressly  addressed  in  the 
implementing  regulation. 

Proposed  paragraph  (b)(3)(i)(G)  is  the 
second  of  three  provisions  diat  describe 
circumstances  under  which  an 
applicant  will  be  found  ineligible  to 
hold  a  permit.  It  provides  that  an 
applicant  will  not  be  eligible  for  a 
permit  if  the  applicant  or  anyone 
proposing  to  engage  in  or  carry  out 
operations  on  the  proposed  permit  has 
been  barred,  disqualified,  restrained, 
enjoined,  or  otherwise  prohibited  bom 
mining  under  §  773.15(b)(3)(i)(D)  or 
proposed  §  846.16  by  a  Federal  or  State 
court.  Proposed  §846.16,  civil  actions 
for  relief,  is  discussed  below  in  part  846. 

We  cannot  deny  a  permit  under 
section  510(c)  of  the  Act  based  upon  the 
violations  of  an  applicant's  ovvmers  or 
controllers  at  other  operations. 
However,  we  can  and  should  withhold 
permit  approval  if  the  person 
controlling  the  operation  has  been 
barred,  disqualified,  restrained, 
enjoined,  or  otherwise  prohibited  from 
mining  by  administrative  or  judicial 
decision. 

We  must  seek  to  protect  the  benefit  to 
hold  a  surface  coal  mining  permit  for 
those  persons  who  have  demonstrated 
compliance  with  statutory  and 
regulatory  requirements.  In  cases  where 
a  person  is  adjudicated  to  have 
demonstrated  such  disregard  for  the 
environment  that  the  person  has  been 
barred,  disqualified,  restrained, 
enjoined,  or  otherwise  prohibited  from 
mining,  the  presence  of  such  a  person 
as  an  owner,  controller,  or  agent  of  an 
applicant  is  sufficient  basis  for  denying 
the  permit.  To  decide  otherwise  would 
result  in  actions  that  would  contravene 
the  administrative  or  judicial  decision 
issued  against  such  a  person. 

Paragraph  (b)(3)(ii)  provides  for  the 
examination  of  the  controllers  of  the 
applicant  to  determine  if  any  controller 
is  responsible  for  outstanding 
violations.  The  provisions  at  (b)(3)(ii) 
are  intended  to  enable  regulatory 
authorities  to  compel  compliance  to 


rectify  or  otherwise  resolve  outstanding 
violations.  We  intend  that  the  eligibility, 
of  its  controllers  based  on  outstanding 
violations  will  not  impair  the  eligibility 
of  the  applicant.  However,  we  also 
intend  that  regulatory  authorities  will 
identify  persons  who  have  failed  to 
fulfill  their  environmental  and  debt 
obligations  under  the  Act  and  its 
implementing  regulations. 

Proposed  paragraph  (b)(3)(ii)(A) 
provides  that  the  regulatory  authority 
will  request  a  report  from  AVS  to 
identify  whether  the  owners  or 
controllers  of  an  applicant  are  also 
owners  or  controllers  of  a  surface  coal 
mining  operation  at  the  time  a  violation 
notice  was  issued  and  such  violation 
notice  remains  outstanding.  Unlike  the 
report  required  for  the  applicant,  the 
report  required  for  owners  and 
controllers  will  not  be  used  as  a  basis  to 
determine  the  eligibility  of  the  applicant 
for  a  permit.  Instead,  it  will  be  used  to 
identify  whether  the  owners  or 
controllers  of  an  applicant  should  be 
subject  to  investigation  to  determine 
whether  remedial  enforcement, 
including  alternative  enforcement 
actions,  are  appropriate  to  compel 
compliance  with  SMCRA  and  its 
implementing  regulations.  This 
provision  establishes  that  OSM  will  no 
longer  provide  recommendations 
regarding  the  eUgibiUty  of  applicants, 
either  from  AVS  or  from  our  quality 
assurance  activities.  Instead,  we  will 
provide  reports  of  organized 
information  generated  bom  AVS. 
Regulatory  authorities  must  use  this 
information  to  formulate  their  own 
determinations. 

Proposed  paragraph  (b)(3)(ii)(B) 
requires  that  the  appropriate  regulatory 
authority  investigate  each  person  and 
violation  to  determine  whether 
alternative  enforcement  action  is 
appropriate,  as  discussed  below  under 
part  846.  OSM  and  the  State  regulatory 
authority  will  make  the  appropriate 
determination  or  referral  for  violations 
under  their  jurisdiction  and  must  enter 
the  results  of  each  determination  or 
referral  into  the  AVS.  Paragraph 
(b)(3)(ii)(B)  enables  regulatory 
authorities  to  compel  the  owners  and 
controllers  of  appHcants  to  fulfill  their 
environmental  and  debt  obligations 
where  they  are  found  to  be  responsible 
for  violations.  We  believe  that 
regulatory  authorities  must  still  compel 
compliance  from  these  persons.  To 
accomplish  this,  we  are  amending  part 
846  to  provide  for  remedies  available  to 
regulatory  authorities  to  compel 
compliance  from  the  owners  and 
controllers  of  applicants  who  are 
responsible  for  outstanding  violations. 
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Proposed  paragraph  (b)(3)(ii)(C) 
Jrovides  that  if  the  regulatory  authority 
inds  that  an  applicant  has  less  than  five 
years  experience  in  surface  coal  mining 
Operations  or  has  owners  or  controllers 
that  are  linked  to  outstanding  violations, 
tne  regulatory  authority  will  consider 
le  applicant  to  have  insufficient  or 
(successful  environmental  compliance 
d  therefore  be  subject  to  additional 
jrmit  conditions  under  proposed 
773.18,  which  is  discussed  below.  We 
tropose  to  make  clear  distinctions 
etween  applicants  that  have 
Remonstrated  successful  mining  and 
declamation  experience,  compliance 
1  «th  the  Act  and  regulations,  and  those 
( ipplicants  that  have  not.  As  indicated 
)  ibove,  we  are  interested  in  receiving 
( lomments  specific  to  the  proposed 
I  xiteria  (less  than  five  years  experience; 
(wners  or  controllers  linked  to 
riolations)  for  distinguishing  among 
ipplicants  eligible  for  permit  approval 
n  determining  which  applicants  should 
>e  subject  to  additional  permit 
:onditions.  We  are  also  interested  in 
-eceiving  comments  on  what  permit 
:onditions  luider  proposed  §  773.18 
would  be  appropriate. 

Paragraph  (b)(4)  is  unchanged  from 
he  current  regulation,  except  to  correct 
'September  30, 1994"  to  "September 
\0,  2004"  at  §  773.15(b)(4)(i)(C)(l). 
Paragraphs  (c)  and  (d)  are  unchanged 
Erom  the  current  regulation. 

Proposed  paragraph  (e)  provides  for 
the  final  comphance  review  of  an 
ipplication.  It  requires  that,  after  an 
ippUcant  is  determined  eligible,  but 
lefore  the  permit  is  issued,  the 
regulatory  authority  will  review  any 
Dew  information  submitted  or 
discovered  during  the  permit 
application  review.  Proposed  paragraph 
(e)  further  provides  that,  no  more  than 
three  business  days  before  permit 
issuance,  the  regulatory  authority  must 
again  request  a  report  from  AVS  on  the 
applicant's  history  of  compliance  to 
ensure  that  the  applicant  is,  or 
operations  owned  or  controlled  by  the 
applicant  are,  not  currently  linked  to 
any  outstanding  violations.  This 
provision  is  based,  in  principle,  on 
agreements  with  the  States  documented 
in  Memoranda  of  Understanding  (MOU) 
regarding  AVS  operation  and  current 
OSM  policy  regarding  the  frequency  <»nd 
timing  for  States  to  obtain  permit 
eligibility  recommendations  prior  to 
m^ng  permitting  decisions.  We  also 
intend  to  incorporate  other  provisions 
contained  in  the  MOUs  that  remain 
relevant  to  the  regulatory  program  under 
this  proposal,  and  eliminate  the  need  for 
the  MOUs. 

This  proposal  also  has  the  effect  of 
removing  the  current  provision  at 


§  773.15(b)(2).  This  regulation  refers  to 
the  certification  of  violation  information 
provided  by  an  appUcant  under 
§  778.14.  This  certification  requirement 
is  proposed  to  be  removed  from  the 
regulations  at  proposed  §  778.14.  The 
current  provision  also  refers  to 
presumptions.  One  significant  effect  of 
the  proposed  redesign  approach  would 
be  to  eliminate  the  use  of  presiunptions 
of  ownership  or  control.  We  propose  to 
eliminate  the  concept  of  the  rebuttable 
presumption  of  ownership  or  control, 
discussed  in  more  detail  at  §  778.5,  and 
the  effect  of  presumptions  on  permit 
eUgibility,  discussed  above  at 
§  773.15(b)(3). 

With  respect  to  current  §  773.15(b)(2), 
the  regulation  is  based  upon  the 
presumption  of  links  to  violations  and 
is  not  in  conformity  with  the  conceptual 
basis  of  this  proposal.  The  remaining 
portions  of  the  ciurent  regulation  at 
§  773.15(b)(2)  regarding  the  status  of 
violations  disclosed  under  §  778.14  and 
the  terms  of  permit  issuance,  have  been 
incorporated  into  proposed 
§  773.15(b)(3)(i),  discussed  above,  and 
§  773.18,  discussed  below. 

E.  Section  773.16— Permit  Eligibility 
Determination 

We  propose  to  create  §  773.16  to 
provide  for  permit  eligibility 
determinations.  These  provisions 
represent  the  net  effect  of  the  regulatory 
authority's  review  of  permit 
applications  in  the  proposed 
amendments  to  §  773.15(b),  discvissed 
above  in  §  773.15. 

Proposed  paragraph  (a)  requires  that 
the  regulatory  authority  determines 
whether  the  applicant  is  eligible  based 
upon  the  permit  and  compUance  history 
of  the  applicant,  operations  the 
applicant  owns  or  controls,  and 
operations  it  owned  or  controlled 
provided  for  in  proposed  §  773.15(b). 

Paragraph  (a)(1)  further  provides  that 
the  regulatory  authority  will  determine 
whether  the  application  for  a  permit 
should  be  approved  subject  to 
additional  permit  conditions  proposed 
in  §  773.18,  depending  upon  the 
applicant's  permit  and  compliance 
history  and  the  compliance  history  of 
the  applicant's  owners  and  controllers. 
These  permit  conditions  are  in  addition 
to  those  routinely  required  of  applicants 
under  §  773.17.  These  additional 
conditions  would  be  required  for 
applicants  that  either  fail  to  meet  either 
the  experience  requirement  or  whose 
owners  or  controllers  are  found  to  be 
responsible  for  outstanding  violations. 
We  invite  comments  specifically 
addressing  the  criteria  for  distinguishing 
which  appUcants  should  be  subject  to 


additional  permit  conditions  and  what 
type  of  conditions  should  be  imposed. 

Paragraph  (a)(2)  requires  the 
regulatory  authority  to  send  the 
applicant  written  notice  if  found 
ineligible.  The  regulatory  authority  will  • 
include  in  the  notice  the  reasons  you 
were  foimd  ineUgible  and  how  to 
challenge  a  finding  on  the  ability  to 
control  a  surface  coal  mining  operation. 

Proposed  paragraph  (b)  provides  for 
the  presumption  of  NOV  abatement.  The 
proposed  provision  states  that,  in  the 
absence  of  a  failure-to-abate  cessation 
order,  the  regulatory  authority  may 
presume  that  a  notice  of  violation  issued 
under  §  843.12  or  under  a  Federal  or 
State  program  is  being  corrected  to  the 
satisfaction  of  the  agency  with 
jiuisdiction  over  the  violation  where  the 
abatement  period  for  the  notice  of 
violation  has  not  yet  expired.  Paragraph 
(b)  further  provides  that  permits 
approved  utiUzing  the  presumption  of 
NOV  abatement  will  be  conditioned  as 
required  under  proposed  §  773.17(1). 
Paragraph  (b)  further  provides  that  the 
presumption  will  not  apply:  (1)  if  the 
abatement  period  has  expired;  (2)  to 
applicants  subject  to  additional  permit 
conditions  under  proposed  §  773.18;  (3) 
where  evidence  that  the  violation  is  not 
being  abated  is  either  set  forth  in  the 
permit  application  or  discovered:  or  (4) 
if  the  notice  of  violation  is  issued  for 
nonpayment  of  reclamation  fees  or  civil 
penalties. 

Proposed  par^raph  (b)(3)  provides 
the  regulatory  authority  may  not 
approve  the  application  unless  the 
appUcant  meets  one  of  the  criteria 
addressing  the  violation  under 
paragraph  §  773.15(b)(3)(i)(B). 

F.  Section  773.17— Permit  Conditions 

We  have  established  in  ciirrent 
regulations  permit  conditions  that  are 
routinely  attached  to  all  approved 
permits.  In  this  proposal,  we  propose  to 
amend  paragraphs  (h)(1)  and  (h)(2)  and 
to  add  new  conditions  under  paragraphs 
(i)  through  (m). 

Proposed  paragraph  (h)  provides  that 
within  thirty  days  after  a  cessation  order 
is  issued  under  §  843.11.  or  the  State 
program  equivalent,  for  operations 
conducted  under  the  permit,  the 
permittee  must  either  submit  to  the 
regulatory  authority  updated  or 
corrected  information,  current  to  the 
date  the  cessation  order  was  issued,  or 
notify  the  regulatory  authority  in 
writing  that  there  has  been  no  change 
since  the  submission  of  such 
information.  This  provision  applies 
except  where  a  stay  of  the  cessation 
order  is  granted  and  remains  in  effect. 

Proposed  paragraph  (h)(1)  provides 
that  a  permittee  or  operator  must 
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provide  any  new  information  needed  to 
update  or  correct  information 
previously  submitted  to  the  regulatory 
authority  under  §  778.13(c),  (e),  and  (g). 
This  amendment  is  proposed  in  order  to 
revise  the  cross-references  to  §  778.13. 
To  the  extent  that  provisions  at  §  778.13 
are  revised,  the  cross-references  here  in 
§  773.17  are  amended. 

Proposed  paragraph  (h)(l)(i)  provides 
that  if  the  information  required  in  a 
permit  appUcation  imder  §  778.13(c), 
(e),  and  (g)  has  not  been  previously 
submitted  to  the  regulatory  authority,  it 
must  be  submitted.  We  propose  to 
amend  the  current  provision  such  that 
"permit  applicant"  is  changed  to 
"permit  application". 

We  propose  to  add  paragraph  (i)  to 
§  773.17.  It  provides  that  the  permittee, 
operator,  or  another  person  named  in 
the  application  as  having  the  ability  to 
determine  the  manner  in  which  the 
sur&ce  coal  mining  operation  would  be 
conducted  will  be  considered  the 
controllers  of  the  permit 

Paragraph  (j)  provides  that:  all 
controUers  are  jointly  and  severally 
responsible  for  compliance  with  the 
terms  and  conditions  of  the  permit  and 
regulatory  program;  all  controllers  are 
subject  to  the  jurisdiction  of  the 
Secretary  of  the  Interior;  and  a  breadi  of 
the  responsibility  for  compliance  with 
the  terms  and  conditions  of  the  permit 
and  the  regulatory  program  may  result 
in  a  controller's  individual  liability- 
Paragraph  (k)  provides  that  regulatory 
authorities  may.  at  any  time,  through 
investigation,  determine  that  additional 
persons  are  controllers.  Paragraph  (k) 
also  provides  that,  after  the  permit  is 
issued,  if  any  controllers  are  identified 
by  the  regulatory  authority  or  added  by 
the  permittee  or  operator,  the  new 
controller  will  be  subject  to  the 
requirement  to  certify  imder  proposed 
§  778.13(m).  discussed  below. 

We  propose  to  add  this  condition  to 
all  approved  permits  to  accomplish 
sevwal  purposes.  First,  and  most 
notably,  all  persons  named  in  an 
application  that  have  the  ability  to 
detramine  the  manner  in  which  the 
surface  coal  mining  operation  is 
conducted  will  be  considered 
controllers  of  the  permit.  Under  the 
redesigned  approach,  we  are  eUminating 
the  use  of  rebuttable  presiunptions  in 
the  definitions  of  ownership  and 
control.  The  effect  of  eUminating  the  use 
of  the  rebuttable  presumption  is  that  all 
persons  identified  as  owners  or 
controllers,  or  otherwise  identified  as 
having  the  ability  to  determine  the 
maimer  in  which  operations  are 
conducted,  are  all  proposed  to  be 
control  relationships  with  respect  to  the 
surface  coal  mining  operation.  This 


means  that  certification  by  such  persons 
in  an  application  will  establish  their 
responsibility  under  the  regulatory 
program.  In  addition,  persons  having 
the  ability  to  determine  the  manner  in 
which  surface  coal  mining  operations 
are  conducted,  however  they  may  be 
identified,  are  made  fully  aware  that 
they  are  subject  to  the  jurisdiction  of  the 
Secretary  of  the  Interior  for  the  purposes 
of  their  compliance  with  all  Federal  and 
State  terms  and  conditions  under  which 
their  permit  is  issued. 

Any  breach  of  a  controller's 
responsibility  for  compliance  with  the 
terms  and  conditions  of  the  regulatory 
program  may  result  in  individual 
liability.  We  are  enabling  regulatory 
authorities  to  pursue  individual  Uability 
through  a  variety  of  remedies,  including 
pursuit  of  the  suspension  or  revocation 
of  a  permit  for  failure  to  comply  with 
the  conditions  imder  which  a  permit  is 
issued,  discussed  below  at  proposed 
§846.15. 

We  propose  to  add  paragraph  (1)  to 
§  773.17.  It  provides  that,  as  applicable, 
the  permittee  or  operator  must  abate  or 
correct  any  outstanding  violation  or 
payment,  absent  an  administrative  or 
judicial  decision  invalidating  the 
violation.  This  provision  conveys  to  the 
owners  and  controllers  of  a  permittee 
that  issuance  of  a  permit  does  not  defer 
the  obligation  of  the  permittee  or 
operator  to  abate  or  correct  any  violation 
notice  that  may  be  outstanding  at  the 
time  of  permit  issuance.  This  provision 
applies  to  applicants  that  have  been 
approved  for  a  permit  that  have  also 
received  the  benefit  of  the  presumption 
of  NOV  abatement,  proposed  at 
§  773.16(b).  This  provision  is  based 
upon  the  ciurent  regulation  at 
§  773.20(cMi)(ii).  which  is  a  permit 
condition.  Therefore,  we  propose  to 
move  the  provision  from 
§  773.20(c)(l)(ii)  to  §  773.17(1). 

We  propose  to  add  paragraph  (m)  to 
§  773.17,  It  provides  that  a  permit  will 
be  subject  to  any  other  special  permit 
conditions  the  regulatory  authority 
determines  are  necessary  to  ensme 
comphance  with  the  performance 
standards  and  regulations. 

G.  Section  773.18— Additional  Permit 
Conditions 

We  propose  to  create  §  773.18  to 
provide  for  the  permit  conditions 
required  of  applicants  eligible  imder 
§  773.15(b)  but  that  have  less  than  five 
years  experience  in  surface  coal  mining 
operations  or  whose  controllers  are 
responsible  for  outstanding  violations 
and  thus,  have  not  demonstrated 
successful  environmental  comphance. 
These  are  permit  conditions  that  the 
regulatory  authority  must  require  of 


such  appUcants  in  addition  to  the 
standard  permit  conditions  provided  for 
in  §  773.17.  We  propose  these  additional 
conditions  to  enable  the  regulatory 
authority  to  more  closely  monitor  the 
operations  of  permittees  with  limited 
surface  coal  mining  experience  and 
whose  owners  and  controllers  have  not 
demonstrated  successful  environmental 
compliance.  We  believe  these 
permittees  are  a  higher  risk.  If  their 
operations  are  unsuccessful,  their 
reclamation  obUgations  would  default  to 
the  regulatory  authority.  While  the 
higher  risk  permittees  are  entitled  to 
hold  a  permit  under  the  redesigned 
approach,  these  permittees  should  be 
subject  to  greater  scrutiny  until  they  and 
their  owners  and  controllers 
demonstrate  their  ability  to  comply  with 
statutory  and  regulatory  requirements 
Mdth  respect  to  their  surface  coal  mining 
and  reclamation  operations. 

These  proposed  distinctions  among 
applicants  are  based  on  comments 
received  during  the  public  outreach 
preceding  the  development  of  this 
proposal.  Certain  comments  stressed  the 
need  for  some  form  of  criteria  to 
distinguish  between  applicants  more 
likely  to  succeed  and  those  that  are  not. 
It  was  suggested  that  we  consider  giving 
an  advantage  to  applicants  with 
demonstrated  successful  comphance 
records  in  the  permitting  process.  We 
invite  suggestions  for  other  criteria  that 
may  be  used  to  distinguish  between 
proposed  operations  that  are  likely  to 
succeed  and  those  that  are  not.  Also,  we 
invite  comments  on  how  the  proposed 
criteria  should  be  appUed.  Fot  example: 
would  the  experience  criterion  apply  to 
all  persons  intending  to  engage  in  or 
carry  out  surface  coal  mining 
operations,  including  the  owners  and 
controllers  of  an  applicant  as  well  as  to 
the  applicant;  would  the  experience 
criterion  mean  five  consecutive  years; 
and  would  the  experience  of  a  parent 
company  count  towards  the  experience 
of  an  applicant? 

Proposed  paragraph  §  773.18(a) 
provides  that  a  permittee's  failure  to 
comply  with  any  additional  permit 
condition  provided  for  in  this  section 
may  result  in  a  regulatory  finding  that 
the  permittee  is  unable  or  unwilling  to 
comply  with  its  mining  and  reclamation 
plan.  Paragraph  (a)  furtiier  provides  that 
such  a  finding  constitutes  adequate 
reason  for  the  regulatory  authority  to 
promptly  issue  an  order  for  the 
permittee  to  show  cause  why  the  permit 
should  not  be  suspended  or  revoked 
under  proposed  §846.15. 

Proposed  paragraph  (b)  provides  that 
the  permittee  must  pay  all  civil 
penalties  assessed  under  part  845 
within  30  days  of  the  date  of  a  final 
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>rder  of  the  Secretary  or  State 
»unterpart.  While  all  permitted 
)perations  are  expected  to  pay  civil 
wnalties  in  a  timely  mamier,  we  believe 
hat  for  higher  risk  operations,  untimely 
>ayment  of  civil  penalties  is  an 
ndicator  of  the  potential  lack  of  success 
)f  the  operation. 

Proposed  paragraph  (c)  provides  that 
he  permittee  must  take  all  possible 
;teps  to  abate  any  outstanding  violation 
)efore  the  expiration  of  the  abatement 
>eriod.  As  with  the  payment  of  dvil 

malties,  all  permitted  operations  are 
ed  to  abate  violations  in  a  timely 

anner.  However,  we  believe  that  for 

gher  risk  operations,  imtimely 
tement  is  another  indicator  of  the 

itential  lack  of  success  of  the 
operation. 

Proposed  paragraph  (d)  provides  that 
the  permittee  must  maintain  continuous 
and  uninterrupted  compliance  with  any 
provision  of  an  abatement  plan, 
payment  schedule  or  other  settlement 
agreement.  We  readily  enter  into 
agreements  with  permittees,  operators, 
or  other  persons  to  abate  violations  or  to 
fulfill  financial  obligations  where  they 
are  unable  to  abate  or  pay  within  the 
required  time  limits.  We  count  on  the 
good  faith  of  these  persons  to  adhere  to 
die  abatement  plan  or  payment  schedule 
or  other  terms  of  an  agreement.  In  the 
case  of  the  higher  risk  permittee,  we 
believe  that  a  lapse  in  compliance  with 
an  abatement  plan,  payment  schedule, 
or  other  settlement  agreement  is  yet 
another  indicator  of  the  potential  lack  of 
success  of  the  operation. 

H.  Section  773.20— Improvidentiy 
Issued  Permits:  General  Procedures    " 

Proposed  paragraph  (a)  provides  for 
the  permit  review.  The  provision  states 
that  a  regulatory  authority  which  has 
reason  to  believe  that  it  improvidentiy 
issued  a  surface  coal  mining  and 
reclamation  permit  must  review  the 
circumstances  under  which  the  permit 
was  issued,  using  the  criteria  in 
paragraph  (b)  of  this  section.  Paragraph 
(a)  further  provides  that,  when  the 
regulatory  authority  finds  that  the 
permit  was  improvidentiy  issued,  it 
must  comply  with  paragraph  (c)  of  this 
section.  The  language  is  imchanged 
from  the  current  regulation. 

At  paragraph  (b),  which  provides  for 
the  review  criteria  to  determine  whether 
a  permit  has  been  improvidentiy  issued, 
the  numerical  identifier  (1)  in  the 
paragraph  is  removed.  The  heading  and 
language  of  the  current  regulation  are 
undianged. 

Paragraph  (b)(l)(i)  of  the  current 
regulation  would  be  re-numbered  (b)(1). 
The  language  is  unchanged  from  the 
ciurent  regulation. 


Paragraph  (b)(l)(i)(A)  of  the  current 
regulation  would  be  re-niunbered 
(b)(l)(i)  and  amended.  The  phrase 
"unabated  violation"  would  be  changed 
to  "outstanding  violation."  This  change 
is  proposed  because  a  regulatory 
definition  for  "outstanding  violation." 
proposed  at  §  701.5,  defines  a  more 
inclusive  set  of  violations  and,  as  such, 
is  more  appUcable  to  the  circumstance 
described  in  the  provision  where  a 
regulatory  authority  finds  it  should  not 
have  issued  a  permit. 

Paragraph  (b)(l)(i)(B)  of  the  current 
regulation  would  be  re-numbered 
(b)(l)(ii).  In  addition,  we  propose  to  add 
a  provision  to  follow  (b)(l)(ii)  which 
also  describes  a  circumstance  where  a 
regulatory  authority  finds  it  should  not 
have  issued  a  permit.  Therefore,  the  last 
word  in  paragraph  (b)(l)(ii)  is  proposed 
to  be  changed  from  "and"  to  "or." 

We  propose  to  add  paragraph 
(b)(l)(iii)  to  $  773.20  to  provide  that  the 
failure  of  ait  applicant  to  disclose  in  its 
application  any  other  relevant 
information  that  if  properly  disclosed  at 
the  time  of  the  initial  application  would 
have  made  the  applicant  ineligible,  is 
also  cause  for  a  finding  that  the  permit 
was  improvidentiy  issued.  We  propose 
to  add  Uiis  provision  to  §  773.20  in 
keeping  witii  the  emphasis  placed  on 
permit  Information.  The  amendment  is 
also  consistent  with  the  provisions  of 
the  MOUs  with  States  regarding  AVS 
operation  that  provide  for  States  to 
require  the  resolution  of  inaccurate  and 
incomplete  application  information.  In 
this  proposal,  "permit  information" 
means  information  required  from 
applicants  and  permittees. 

Paragraph  (b)(l)(ii)  in  the  current 
regulation  would  be  re-numbered  (b)(2). 
The  language  of  the  provision  is 
unchanged  from  the  current  regulation. 

Paragraph  (b)(l)(ii)(A)  would  be  re- 
numbered (b)(2)(i)  and  amended.  The 
word  "unabated"  is  changed  to 
"outstanding"  for  the  same  reasons  as 
stated  above  in  proposed  paragraph 
(b)(l)(i)  of  this  section. 

Paragraph  (b)(l)(ii)(B)  would  be  re- 
numbered (b)(2)(ii).  The  language  in  the 
provision  is  unchanged  bom  the  ciurent 
regulation. 

Paragraph  (b)(l)(iii)  would  be  re- 
numbered (b)(3).  Paragraph  (b)(3)  also 
would  be  amended.  The  word  "person" 
is  changed  to  "operation."  We  propose 
this  change  because  the  regulatory 
definition  of  "person"  at  §  700.5 
includes  "an  individual."  The  word 
"operation"  is  more  in  keeping  with  this 
proposal's  approach  to  permit 
eligibility. 

Paragraph  (b)(2),  including  paragraphs 
(b)(2)(i)  and  (b)(2)(ii).  would  be  removed 
from  §  773.20.  To  the  extent  that 


§  773.25  is  amended  in  this  proposal 
and  §§  773.20(b)(2)  and  (3)  already 
provide  for  the  same  regulations,  we 
believe  the  current  §  773.20(b)(2)  is  an 
unnecessary  duplication  of  provisions. 

We  propose  to  amend  paragraph  (c)  of 
§  773.20.  As  discussed  below  in  the 
individual  provisions  within  paragraph 
(c),  we  propose  to  amend  existing 
provisions  and  to  add  provisions  to 
address  the  failure  of  an  appUcant  to 
disclose  accurate  and  complete 
information.  These  revisions  address 
permit  information,  one  of  the  four  key 
elements  of  this  proposal. 

Proposed  paragraph  (c)(1)  provides 
that  a  regulatory  authority  which  finds 
that  a  permit  was  improvidentiy  issued 
must  use  one  or  more  of  the  three 
remedial  measures  that  follow  in  the 
succeeding  paragraphs  proposed  at 
§§773.20(c)(l)(i)  through  (c)(l)(iii). 
Paragraph  (c)(1)  is  proposed  to  be 
amended  to  remove  what  we  believe  to 
be  unnecessary  language  from  the 
provision.  As  a  result,  proposed 
paragraph  (c)(1)  is  more  succinct. 

Proposed  paragraph  (c)(l)(i)  describes 
the  first  remedial  measure.  It  provides 
for  a  plan  to  abate  the  violation,  or  a 
schedule  to  pay  the  penalty  or  fee,  or 
that  the  regulatory  authority  require  the 
permittee  to  correct  the  inaccurate 
information  or  provide  the  incomplete 
information.  We  propose  to  amend  this 
provision  by  removing  "with  the 
cooperation  of  the  responsible  agency, 
the  permittee,  and  persons  owned  or 
controlled  by  the  permittee"  from  the 
provision.  We  believe  this  language  is 
unnecessary  to  the  provision.  Instead, 
we  propose  to  add  "or  require  the 
permittee  to  correct  the  inaccurate 
information  or  provide  the  incomplete 
information"  at  the  end  of  the  provision. 
This  change  adds  inaccurate  or 
incomplete  information  to  the  criteria 
under  which  the  regulatory  authority 
may  find  a  permit  was  improvidentiy 
issued.  As  with  certain  other  provisions 
in  this  proposal,  the  concept  governing 
sanctions  for  providing  inacciirate  and 
incomplete  information  is  based  upon 
provisions  contained  in  the  MOUs  with 
State  regulatory  authorities  regarding 
the  operation  of  the  AVS. 

Paragraph  (c)(l)(ii)  in  the  current 
regulation  would  be  removed  from 
§  773.20.  It  provides  for  the  imposition 
of  a  permit  condition  requiring  the 
abatement  of  the  violation  or  payment  of 
the  penalty  or  fee.  We  believe  this 
requirement  is  more  appropriate  to  the 
regulations  governing  permit 
conditions.  Thus,  we  have  proposed  this 
provision  as  §  773.17(j). 

Paragraph  (c)(l)(iii)  in  the  ciurent 
regulation  would  be  ro-numbered 
(c)(l)(ii)  and  is  the  second  remedial 
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measure.  Proposed  paragraph  (c)(l)(ii)  is 
largely  a  reorganization  of  current 
(c)(l)(iii)  and  provides  that  the 
regulatory  authority  may  suspend  the 
permit  until  one  or  more  of  three 
conditions  are  met.  The  three  conditions 
are  provided  for  in  proposed  paragraph 
(c)(l)(ii). 

Proposed  paragraph  (c)(l)(ii)(A) 
provides  that  permit  suspension  will 
continue  until  the  violation  is  corrected 
to  the  satisfaction  of  the  regulatory 
authority  or  other  issuing  authority  with 
jurisdiction  over  the  violation.  This 
provision  is  essentially  a  restatement  of 
the  first  part  of  the  condition  stated  in 
the  current  paragraph  (c)(iii). 

Proposed  paragraph  (c)(l)(ii)(B) 
provides  that  permit  suspension  will 
continue  until  the  penalty  or  fee  is  paid. 
This  provision  is  essentially  a 
restatement  of  the  second  part  of  the 
condition  stated  in  the  current 
regulation  at  paragraph  (c)(iii). 

Proposed  paragraph  (c)(l)(ii)(C) 
provides  that  permit  suspension  will 
continue  until  the  inaccurate  or 
incomplete  information  is  corrected  or 
provided.  We  propose  to  add  paragraph 
{c)(l)(iii)  to  be  internally  consistent  with 
proposed  §§  773.20aj)(l)(iii)  and  (c)(l)(i) 
that  add  inaccurate  or  incomplete 
information  to  both  the  reasons  for  the 
suspension  of  a  permit  and  the 
conditions  under  which  the  suspension 
could  be  lifted  or  terminated. 

Paragraph  (c)(l)(iv)  in  the  current 
regulation  would  be  re-numbered 
(c)(l)(iii)  and  is  the  third  remedial 
measure.  Proposed  paragraph  (c)(l)(iii) 
provides  that  the  regulatory  authority 
may  rescind  the  permit  under  the 
provisions  in  §  773.21,  which  is  also 
proposed  to  be  amended.  We  propose  to 
add  the  reference  to  §  773.21  to 
specifically  reference  the  permit 
rescission  procedures  contained  in  that 
section. 

Paragraph  (cM2)  of  §  773.20  is 
unchanged  fitnn  the  current  regulation. 

/.  Section  773.21— Improvidently  Issued 
Permits:  Rescission  Procedures 

We  propose  to  amend  the  rescission 
procedures  for  improvidently  issued 
permits  at  §  773.21. 

The  proposed  introductory  par^raph 
at  §  773.21  provides  that  a  regulatory 
authority  which,  under  §  773.20(c)(1) 
(iii),  elects  to  rescind  an  improvidently 
issued  permit,  must  serve  a  notice  of 
proposed  suspension  and  rescission  on 
the  permittee  and  individuals  who  have 
the  ability  to  control  the  permittee.  The 
notice  must  include  the  reasons  for  the 
regulatory  authority's  finding  under 
proposed  §  773.20(b).  We  propose  two 
revisions  to  the  current  regulation.  We 
propose  to  change  the  cross-reference 


from  §  773.20{c)(l)(iv)  to 
§  773.20(c)(l)(iu).  We  propose  to  add 
the  phrase,  "and  individuals  who  have 
the  ability  to  control  the  permittee"  to 
the  introductory  paragraph.  This 
proposal  is  consistent  with  the 
redesigned  approach  because  the 
individual  owners  or  controllers  of  an 
applicant  or  permittee  that  are 
responsible  for  outstanding  violations 
will  be  treated  separately  from  the 
applicant  or  permittee.  The  notification 
provision  means  that  the  permittee  and 
the  individuals  that  have  the  ability  to 
control  the  permittee  will  be  served  the 
notice  of  proposed  suspension  and 
rescission. 

Proposed  paragraph  (a)  provides  for 
the  automatic  suspension  and  rescission 
of  a  permit.  The  provision  states  that, 
after  a  specified  period  of  time,  not  to 
exceed  90  days,  the  permit 
automatically  will  become  suspended. 
Fiirther,  not  more  than  90  days 
thereafter  it  would  be  rescinded,  unless 
within  those  periods  the  permittee 
submits  proof,  and  the  regulatory 
authority  finds,  consistent  with  the 
provisions  of  §  773.25,  that  one  or  more 
of  the  provisions  in  paragraphs  (a)(1) 
through  (a)(4)  are  met.  The  current 

Tlation  at  §  773.21(a)  is  unchaneed. 
oposed  paragraph  (a)(1)  provides 
that  the  regulatory  authority  will  not 
suspend  or  revoke  the  permit  if  the 
finding  of  the  regiilatory  authority  imder 
§  773.20(b)  of  this  part  was  erroneous. 
This  provision  is  imchanged  from  the 
current  regulation. 

Proposed  paragraph  (a)(2)  provides 
that  the  regulatory  authority  will  not 
suspend  or  revoke  the  permit  if  the 
violation  has  been  abated,  the  penalty  or 
fee  paid,  or  the  information  corrected  to 
the  satisfaction  of  the  responsible 
agency.  This  provision  is  proposed  to  be 
amended  such  that  the  phrase,  "or  the 
information  corrected"  has  been  added. 
As  we  have  previously  indicated,  the 
MOUs  with  States  regarding  AVS 
operation  require  States  to  resolve 
inaccurate  and  incomplete  application 
information.  Therefore,  the  amendment 
proposed  at  paragraph  (a)(2)  is  also 
consistent  with  our  intent  to  eliminate 
the  need  for  the  MOUs. 

Proposed  paragraph  (a)(3)  provides 
that  the  regulatory  authority  will  not 
suspend  or  revoke  the  permit  if  the 
violation,  penalty,  or  fee  is  the  subject 
of  a  good  faith  appeal,  or  of  an 
abatement  plan  or  payment  schedule 
that  is  being  met  to  the  satisfaction  of 
the  responsible  agency.  This  provision 
in  §  773.21  (a)(3)  is  unchanged  fit>m  the 
current  regulation. 

Proposed  paragraph  (a)(4)  provides 
that  the  regulatory  authority  will  not 
suspend  or  revoke  the  permit  if  the 


permittee  and  all  operations  owned  or 
controlled  by  the  permittee  are  no 
longer  responsible  for  the  violation, 
penalty,  or  fee.  or  for  providing  the 
information.  In  this  provision, 
"operations"  substitutes  for  "persons" 
and  "or  for  providing  the  information" 
is  added. 

Proposed  paragraph  (a)(5)  provides 
that  the  regulatory  authority  will  not 
suspend  or  revoke  the  permit  if  the 
information  is  subject  to  a  pending 
challenge  under  §  773.24.  In  this 
provision,  the  phrase  "the  information 
is  subject  to  a  pending  challenge  under 
§  773.24"  is  added. 

Paragraph  (b)  provides  for  the 
cessation  of  operations  following  permit 
suspension  or  rescission  and  would  be 
amended  only  slightly  from  the  current 
regulation,  but  it  is  a  meaningful 
change.  The  words,  "and  reclamation" 
are  removed  fit}m  the  activities  the 
permittee  must  cease  after  permit 
suspension  or  rescission  so  that  it  is 
clear  that  reclamation  activities  do,  in 
fact,  continue  following  the  suspension 
or  revocation  of  an  improvidently 
issued  permit. 

/.  Section  773.22— Identifying  Entities 
Responsible  for  Violations 

We  propose  to  withdraw  current 
provisions  in  §  773.22  in  their  entirety 
and  replace  them  with  provisions  for 
identifying  entities  responsible  for 
violations.  The  current  provisions  in 
§  773.22  are  centered  on  presumptions 
of  ownerahip  or  control  to  create  links 
based  on  common  control  between 
applicants  and  operations  with 
violations.  Thus,  they  have  no  meaning 
in  the  proposed  redesigned  approach  to 
permit  information,  permit  eligibility, 
investigation,  and  alternative 
enforcement. 

Instead,  we  propose  to  use  §  773.22  to 
establish  provisions  for  regulatory 
authorities  to  identify  in  AVS 
outstanding  violations  attributable  to 
applicants,  permittees,  and  the 
controllers  of  surface  coal  mining 
operations.  The  concept  governing  the 
identification  of  persons  responsible  for 
violations  is  based  upon  provisions 
contained  in  the  MOUs  with  State 
regulatory  authorities  regarding  the 
operation  of  the  AVS.  By  incorporating 
these  provisions  into  this  proposal,  we 
intend  to  eliminate  the  need  for  the 
MOUs. 

In  the  introductory  paragraph  of 
§  773.22,  we  propose  to  m^e  clear  that 
all  persons  who  own  or  have  the  ability 
to  control  sur&ce  coal  mining 
operations  as  a  permittee,  operator, 
owner,  controller,  or  agent  have  an 
affirmative  duty  to  comply  with  the  Act, 
regulatory  program,  and  approved 


Federal  Regirter/Vol.  63,  No.  244 /Monday,  December  21,  1998 / Proposed  Rules 


70599 


pennit.  The  introductory  statement  sets 
the  stage  for  the  provisions  that  address 
the  alternative  to  successful 
environmental  compliance.  In  §  773.22, 
we  intend  to  provide  for  the 
identification  of  persons  in  AVS  that  are 
responsible  for  violations.  In  addition, 
we  intend  that  OSM  and  State 
regulatory  authorities  are  obligated  to 
«iter  and  maintain  in  AVS  their 
respective  violation  information  so  that 
the  purposes  of  the  Act  may  be 
effectively  implemented. 

Proposed  paragraph  (a)  provides  that 
OSM  or  the  State  regulatory  authority 
with  jiuisdiction  over  the  violation  will 
investigate  each  outstanding  violation  of 
the  regulatory  program  to  determine  the 
identity  of  those  responsible  for 
preventing  and  correcting  the  violation. 

Proposra  paragraph  (b)  provides  that 
each  owner,  controller,  principal,  or 
agent  responsible  for  preventing  or 
ensuring  abatement  or  correction  of  the 
violation  will  be  designated  in  the  AVS 
as  a  person  OSM  or  the  State  regulatory 
authority  may  compel  to  comply  with 
the  Act  and  other  applicable  laws  and 
regulations,  as  necessary,  to  correct  the 
violation.  Paragraph  (b)  is  proposed  so 
that  persons  identified  as  a  result  of  the 
investigation  in  paragraph  (a)  are  so 
designated  in  the  AVS  as  responsible  for 
the  violation. 

Proposed  paragraph  (c)  provides  that 
OSM  and  State  regulatory  authorities 
must  enter  into  AVS  all  violations 
issued  under  the  Act  or  the  regulatory 
program  no  more  than  30  days  after  the 
d>atement  or  correction  period  has 
expired.  It  further  provides  that  OSM 
and  State  regulatory  authorities  must 
tnaintwin  the  accuracy  and  completeness 
of  this  information  to  reflect  the  most 
recent  changes  in  status,  such  as 
abatement,  correction,  termination,  and 
administrative  or  judicial  appeal. 
Paragraph  (c)  is  proposed  to  convey  our 
commitment  to  maintain  the  accuracy 
and  completeness  of  Federal  violation 
data  in  AVS  and  to  require  that  State 
regulatory  authorities  maintain  the 
accuracy  and  completeness  for  State 
violation  data.  The  integrity  of  Federal 
and  State  violation  data  is  critical  to  the 
effsctive  performance  of  the  computer 
system  and  is  therefore  critical  to  our 
implementation  of  the  regiilatory 
program. 

Proposed  paragraph  (d)  provides  thai 
OSM  and  the  State  regulatory 
authorities  must  either  pursue  the 
appropriate  alternative  enforcement 
action  under  part  846  against  the 
permittee,  operator,  or  an  owner, 
controller,  or  agent,  to  compel 
correction  of  the  violation,  or  make  a 
determination  that  referral  for 
alternative  enforcement  action  is  not 


warranted.  Paragraph  (d)  further 
provides  that  the  existence  of  a 
performance  bond  is  not  the  sole  basis 
for  a  regulatory  authority's 
determination  that  alternative 
enforcement  action  is  not  warranted. 
Paragraph  (d)  would  enable  regulatory 
authorities,  as  a  result  of  their 
investigation  under  proposed  paragraph 
(a),  to  use  the  proposed  alternative 
enforcement  provisions  to  make,  as 
appropriate,  a  determination  under 
proposed  §  846.12, 846.14,  or  846.15,  or 
a  referral  for  prosecution  under 
proposed  §  846.11  or  846.16. 

K.  Section  773.23— Review  of 
Ownership  or  Control  and  Violation 
Information 

We  propose  to  remove  the  provisions 
in  §  773.23  from  ova  regulations  that 
provide  for  the  review  of  ownership  or 
control  and  violation  information.  The 
current  provisions  are  centered  on 
ownership  or  control  to  create  links 
based  on  presiunptions  of  common 
control  between  applicants  and 
operations  with  violations.  InsoCar  as  we 
propose  to  revise  definitions  for 
"ownership"  and  "control"  and 
eliminate  ue  use  of  rebuttable 
presumptions,  the  current  provisions  in 
this  section  have  no  meaning  in  the 
proposed  redesign. 

L.  Section  773.24 — Procedures  for 
Challenging  a  Finding  on  the  Ability  to 
Control  a  Surface  Coal  lAining 
Opertttion 

We  propose  to  revise  the  provisions  at 
§  773.24  to  provide  for  challenges  to  a 
finding  on  the  ability  to  control  a 
surface  coal  mining  operation.  We 
believe  that  the  re&signed  approach 
entitles  persons,  imder  certain 
conditions,  to  challenge  whether  they 
have  the  ability  to  control  a  surface  coal 
mining  operation.  Unlike  the  current 
regulations  at  §  773.24,  the  proposed 
provisions  are  not  centered  on  the  use 
of  the  rebuttable  presumption, 
jurisdiction  based  upon  whether  entity 
relationships  are  shown  in  AVS, 
ownerahip  or  control  links,  or  the 
existence  of  a  violation. 

To  further  contribute  to  the  clarity  of 
§  773.24,  we  propose  to  add  headings  to 
improve  the  organization  of  the 
provisions.  We  also  propose  to  amend 
the  language  and  to  remove  references 
to  "ownerdiip  or  control  links"  and  to 
add  instead  "a  finding  on  the  ability  to 
control  a  surface  coal  mining 
operation."  The  provisions  would  be 
organized  under  the  following  headings: 
(1)  who  may  challenge:  (2)  how  to 
submit  a  written  challenge;  (3)  the 
issuance  of  a  written  decision;  (4) 
service  procedures;  (5)  the  relevant 


procedures  for  appeal;  and  (6)  a 
limitation  on  the  use  of  the  provisions. 

We  propose  to  change  the  title  of 
$  773.24  from  "Procedures  for 
challenging  o%vnership  or  control  links 
shown  in  AVS"  to  "Procedures  for    . 
challenging  a  finding  on  the  ability  to 
control  a  surface  coal  mining 
operation."  The  proposed  change  of  the 
section's  title  illustrates  the  change  in 
the  focus  of  these  procedures. 

Proposed  paragraph  (a)  provides  for 
who  .may  challenge  a  finding  on  the 
ability  to  control  a  surface  coal  mining 
operation.  It  states  that  any  person  listed 
as  owning  or  controlling  a  surface  coal 
mining  operation  in  a  pending  permit 
application,  or  who  OSM  or  a  State 
regulatory  authority  finds  as  an  owner 
or  controller,  may,  prior  to  providing 
certification  imder  proposed 
§  778.13(m),  diallenge  the  listing  or 
finding  in  accordance  with  paragraphs 
(b)  through  (d)  of  proposed  $  773.25.  We 
propose  to  change  the  phrase,  "(ajny 
applicant  or  other  person"  to  "(a]ny 
person"  for  succinctness.  Tbe-definition 
of  "person"  at  §  700.5  includes  all 
entities  that  are  entitled  to  make  use  of 
these  procedures. 

We  propose  to  amend  the  current 
provision  to  clarify  that  persons  who 
wish  to  challenge  a  findhig  on  their 
ability  to  control  a  surface  coal  mining 
operation  are  entitled  to  do  so,  either  (1) 
while  the  relevant  application  is 
pending  before  the  regulatory  authority, 
or  (2)  after  OSM  or  the  regulatory 
authority  has  found  that  a  person  has 
the  ability  to  control  an  operation  but 
was  not  identified  to  the  regulatory 
authority  either  by  the  applicant  or  later 
by  the  permittee.  We  believe  that  once 
a  person  certifies,  under  proposed 
§  778.13(m),  to  being  a  controller  of  the 
applicant  and  imder  the  jurisdiction  of 
the  Secretary  and.  the  regulatory 
program,  that  any  attempt  to  challenge 
a  finding  of  control  is  without  merit. 

We  believe  that  while  an  application 
is  pending  before  the  regidatory 
authority,  a  person  has  sufficient 
*  knowledgiB  and  oppmtunity  to  challenge 
its  ability  to  control  the  proposed 
operation.  In  the  case  of  persons  that 
OSM  or  the  regulatory  authority 
discovera  have  the  ability  to  control  the 
operation  after  a  permit  is  issued,  we 
believe  such  persons  are  entitled  to 
challenge  the  finding.  However,  we  also 
believe  that  such  persons  and  the 
permittee  are  also  subject  to 
investigation,  under  proposed 
§  773.15(b)(l)(i),  as  to  the  circumstances 
surrounding  the  permittee's  failure  to 
disclose  the  controller. 

Proposed  paragraph  (b)  explains  how 
a  person  may  challenge  a  finding  on  the 
ability  to  control  a  suiiace  coal  mining 
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operation.  It  states  that  any  person  who 
wishes  to  challenge  his  status  in  the 
application,  or  a  finding  that  he  has  or 
had  the  ability  to  control  a  surface  coal 
mining  operation,  must  submit  a  written 
explanation  of  the  basis  of  the  challenge 
to  the  agency  with  jurisdiction  over  any 
existing  violations,  or  absent  a  violation, 
to  the  agency  with  jurisdiction  over  the 
pending  application.  The  written 
challenge  should  be  accompanied  by 
supporting  evidence  and  supporting 
documents. 

Proposed  paragraph  (c)  provides  for 
the  agency's  written  decision  in 
response  to  a  challenge  of  a  finding  on 
the  ability  to  control  a  surface  coal 
mining  operation. 

Proposed  paragraph  (c)(1)  provides 
that  the  agency  with  jurisdiction  will 
review  any  information  submitted  under 
paragraph  (b)  and  will  issue  a  written 
decision  on  whether  the  person  filing 
the  challenge  has  the  ability  to  control 
the  relevant  surface  coal  mining 
operation.  Proposed  paragraph  (c)(1) 
further  provides  that  the  agency  issuing 
the  decision  will  notify  the  person  and 
any  regulatory  authorities  with  an 
interest  in  the  challenge.  The  agency 
issuing  the  decision  is  also  required  to 
update,  as  necessary,  the  relevant 
information  in  AVS.  By  way  of  this 
provision,  we  intend  that  the  agency 
with  jurisdiction  will  issue  a  written 
decision,  as  a  matter  of  record,  on  each 
challenge  made  under  these  procedures, 
hi  addition,  we  intend  that  each 
regulatory  authority  with  an  interest  in 
the  challenge  should  receive  a  copy  of 
the  decision.  We  also  intend  that  the 
agency  issuing  the  decision  will  update 
AVS,  as  necessary,  should  the  decision 
affect  information  contained  in  the 
computer  system.  In  keeping  with  our 
commitment  to  maintain  the  integrity  of 
the  system's  data,  we  believe  that  it  is 
important  to  require  any  necessary 
updates  to  the  information  in  AVS 
under  these  procedures. 

Proposed  paragraph  (c)(2)  requires 
that  the  agency  issuing  the  decision 
must  serve  a  copy  of  the  decision  on  the 
person  by  certified  mail,  or  by  any 
means  consistent  with  the  rules 
governing  service  of  a  simimons  and 
compliant  under  Rule  4  of  the  Federal 
Rules  of  Qvil  Procedure,  or  the 
equivalent  State  counterpart.  Proposed 
paragraph  (c)(2)  further  provides  that 
service  will  be  complete  upon  delivery 
of  the  notice  or  of  the  mail  and  will  not 
be  considered  incomplete  because  of  a 
refusal  to  accept. 

Proposed  paragraph  (c)(3)  provides  for 
the  appeals  procedures  afforded  to 
persons  who  use  these  procedures.  We 
propose  that  any  person  who  is  or  may 
be  adversely  affected  by  a  decision 
imder  paragraph  (c)(1)  may  appeal  the 


agency's  decision  to  the  Department  of 
the  Interior's  Office  of  Hearings  and 
Appeals  within  30  days  of  service  of  the 
decision  in  accordance  with  43  CFR 
§  4.1380  et  seq.,  or  the  equivalent  State 
counterparts.  Paragraph  (c)(3)  further 
provides  that  the  decision  will  remain 
in  effect  during  the  pendency  of  an 
appeal,  unless  temporary  relief  is 
granted  in  accordance  with  43  CFR 
§4.1386,  or  the  equivalent  State 
counterpart. 

Proposed  paragraph  (d)  provides  that 
a  permittee  or  operator  may  not  use 
these  procedures  to  challenge  their  joint 
and  several  liability  to  pay  reclamation 
fees  under  section  402  of  the  Act.  We 
have  proposed  this  provision  to  clarify 
that  challenges  to  the  ability  to  control 
a  surface  coal  mining  and  reclamation 
operation  does  not  include  the  ability  to 
challenge  the  joint  and  several  liability 
of  permittees  and  operators  to  pay 
reclamation  fees. 

M.  Section  773.25— Standards  for 
Challenging  a  Finding  or  Decision  on 
the  Ability  to  Control  a  Surface  Coal 
Mining  Operation 

We  propose  to  revise  the  provisions  at 
§  773.25  to  provide  standards  for 
challenging  a  finding  on  the  ability  to 
control  a  surface  coal  mining  operation. 
We  propose  to  change  the  title  of 
§  773.25  fi-om  "Standards  for 
challenging  ownership  or  control  links 
and  the  status  of  violations"  to 
"Standards  for  challenging  a  finding  or 
decision  on  the  ability  to  control  a 
surface  coal  mining  operation"  to  be 
consistent  with  the  redesigned 
approach. 

Proposed  paragraph  (a)  provides  that 
the  provisions  of  §  773.25  apply 
whenever  a  person  exercises  a  right, 
under  the  provisions  of  §§  773.20, 
773.21,  or  773.24  or  under  the 
provisions  of  part  775,  to  challenge  a 
decision  that  he  or  she  has  the  ability  to 
control  a  surface  coal  mining  operation. 
We  are  amending  paragraph  (a)  to  delete 
the  reference  to  §773.23.  Section  773.23 
would  be  deleted  bom  our  regulations 
as  unnecessary  within  the  proposed 
redesign.  The  phrase,  "ownership  or 
control  link"  is  deleted  because  the 
definition  for  the  phrase  is  proposed  to 
be  deleted. 

Proposed  paragraph  (b)  provides  for 
agency  responsibility  in  these 
provisions.  Paragraph  (b)  includes  four 
subparagraphs  as  follows. 

Proposed  paragraph  (b)(1)  provides 
that  the  State  regulatory  authority  which 
cites  a  violation  must  make  a  decision 
on  a  challenge  to  a  finding  of  the  ability 
to  control  surface  coal  mining 
operations  with  respect  to  a  State-issued 
citation.  The  proposed  provision  is 
based  upon  the  current  regulation  at 


§  773.25(b)(l)(i).  Current  §  773.25(b)(3) 
assigns  exclusive  jurisdiction  to  OSM 
for  challenges  to  information  shown  in 
AVS. 

We  propose  to  change  the  focus  of  the 
challenge  procedures  to  whether  a 
person  has  the  ability  to  control  a 
surface  coal  mining  operation.  In 
addition,  we  propose  to  remove  the 
condition  that  a  challenge  involve  a 
pending  application.  We  belieye  the 
standards  in  proposed  §  773.25  should 
apply  regardless  of  whether  an 
application  is  pending. 

Proposed  paragraph  (b)(2)  provides 
that  OSM  must  make  a  decision  on  a 
challenge  to  a  finding  on  the  ability  to 
control  surface  coal  mining  operations 
with  respect  to  Federal  violation 
notices.  The  proposed  provision  is 
based  upon  the  current  regulation  at 
§  773.25(b)(2)  but  is  restated  within  the 
context  of  a  challenge  of  a  person's 
ability  to  control  a  surface  coal  mining 
operation. 

Proposed  paragraph  (b)(3)  provides 
that  the  regulatory  authority  that 
processed  the  application  or  that  issued 
the  permit  must  make  the  decision  on 
a  challenge  to  a  finding  on  the  ability  to 
control  a  surface  coal  mining  operation 
where  there  is  no  outstanding  violation. 
The  proposed  provision  is  based  upon 
the  current  regulation  at 
§  773.25(b)(2)(ii),  but  like  proposed 
(b)(2),  it  is  restated  within  the  context  of 
a  challenge  of  a  person's  ability  to 
control  a  surface  coal  mining  operation. 

Proposed  paragraph  (b)(4)  provides 
that  the  State  or  Federal  agency  with 
jurisdiction  over  the  violation 
determines  whether  the  violation  has 
been  abated  or  corrected.  The  proposed 
provision  is  based  upon  the  current 
regulation  at  §  773.25(b)(2)(iv)  but  is 
amended  to  streamline  the  language  of 
the  current  provision. 

Proposed  paragraph  (c)  provides  for 
the  evidentiary  standards  that  apply 
under  §  773.25.  The  evidentiary 
standards  are  also  foimd  at  paragraph  (c) 
in  the  current  regulation. 

Proposed  paragraph  (c)(1)  provides 
that  in  any  formal  or  informd  review  of 
a  challenge  to  a  finding,  the  responsible 
agency  will  issue  a  written  decision  if 
it  determines  that  the  ability  to  control 
exists  or  existed  during  the  relevant 
period.  We  propose  to  add  this 
provision  to  §  773.25  to  expressly 
require  a  written  decision  fi-om  the 
responsible  agency. 

Proposed  paragraph  (c)(2)  provides 
that  a  person  challenging  a  finding  on 
his  or  her  ability  to  control  the  relevant 
surface  coal  mining  operation  will  have 
the  burden  of  proving  by  a 
preponderance  of  evidence,  with  respect 


6  any  relevant  time  period,  that  he  or 
$he  did  not  have  the  ability  to  control 
the  surface  coal  mining  operation.  Since 
4e  propose  to  remove  the  rebuttable 
^resumption  and  "ownership  or  control 
ink"  from  the  regulations,  we  believe 
iiiat  it  follows  that  the  requirement  for 
k  prima  facie  determination  in  these 
Standards  is  no  longer  necessary. 
I .  Proposed  paragraph  (c)(3)  provides 
at  in  meeting  the  burden  of  proof  set 
rth  in  paragraph  (c)(2),  the  person 
lallenging  tiie  findhig  on  his  or  her 
ility  to  control  the  relevant  surface 
al  mining  operation  must  present 
liable,  credible,  and  substantial 
jovidence  and  any  supporting 
|e(xplanatory  materials.  Paragraph  (c)(3) 
{further  provides  that  such  evidence  and 
khaterials  submitted  to  the  appropriate 
■urisdiction  may  include  those 
{described  in  the  paragraphs  that  follow. 
The  proposed  provision  is  based  upon 
the  current  regulation  at  §  773.25(c)(2). 
but  it  no  longer  requires  the  existence  of 
an  ownership  or  control  link  for  the 
rJBasons  previously  stated  in  this  section. 
ProptMed  paragraph  (c)(3)(i)  provides 
Examples  of  evidence  and  materials  that 
i^ay  be  submitted.to  the  agency 
riesponsible  for  issuing  the  written 
decision  imder  these  provisions. 
Proposed  paragraph  (c)(3)(i)(A) 
]^rovides  that  such  evidence  may 
include  notarized  affidavits  containing 
specific  facts  concerning  the  scope  of 
tjbe  duties  actually  performed  by  the 
person;  the  beginning  and  ending  dates 
of  the  person's  control  of  the  applicant, 
^rmittee.  operator,  or  violator;  and  the 
nature  and  details  of  any  transaction 
Icreating  or  severing  the  abiUty  to  control 
^e  applicant,  permittee,  operator,  or 
[Violator.  The  proposed  provision  is 
d  on  the  current  regulation  at 
773.25(c)(3)(i)(A)  but  is  restated  to  be 
nsistent  with  proposed  provisions. 
Proposed  paragraph  (c)(3)(i)(B) 
rovides  that  such  evidence  may 
elude  certified  copies  of  corporate 
^inutes,  stock  ledgers,  contracts, 
|>urchase  and  sale  agreements,  leases, 
torrespondence,  or  other  relevant 
company  records.  The  proposed 
provision  is  based  on  the  current 
regulation  at  §  773.25(c)(3)(i)(B)  but  is 
restated  to  be  consistent  with  the 
preceding  proposed  provisions. 
I  Proposed  paragraph  (c)(3)(i)(C) 
provides  that  sudi  evidence  may 
mclude  certified  copies  of  dociunents 
^led  Mrith  or  issued  by  any  State, 
Mimicipal,  or  Federal  governmental 
agency.  The  proposed  provision  is  based 
I  >n  the  current  regulation  at 
( 773.25(c)(3)(i)(C)  but  is  restated  to  be 
I  »nsistent  with  the  preceding  proposed 
>iovisions. 


Proposed  paragraph  (c)(3)(i)(D) 
provides  that  sudi  evidence  may 
include  an  opinion  of  counsel  when 
supported  by  (1)  evidentiary  materials; 

(2)  a  statement  by  coimsel  that  he  or  she 
is  qualified  to  render  the  opinion;  and 

(3)  a  statement  that  coimsel  has 
personally  and  diligently  investigated 
the  facts  of  the  matter  or,  where  coimsel 
has  not  so  investigated  the  facts,  a 
statement  that  sudi  opinion  is  based 
upon  information  which  has  been 
supplied  to  counsel  and  which  is 
assumed  to  be  true.  The  proposed 
provision  is  based  on  the  current 
regulation  at  §  773.25{c)(3)(i)(C)  but  is 
restated  to  be  consistent  with  the 
preceding  proposed  provisions. 

Proposed  paragraph  (c)(3)(ii)  provides 
that  evidence  and  materials  presented  in 
proceedings  before  any  administrative 
or  judicial  tribunal  reviewing  the 
decision  of  the  responsible  agency  must 
be  admissible  under  the  rules  of  the 
reviewing  tribunal.  The  proposed 
provision  is  unchanged  from  the  current 
regulation  at  §  773.25(c)(3)(ii). 

Proposed  paragraph  (d)  provides  that, 
following  any  determination  by  a 
regulatory  authority,  or  any  decision  by 
an  administrative  or  judicial  tribunal 
reviewing  such  determination,  the 
regulatory  authority  will  review  the 
information  in  AVS  to  determine  if  it  is 
consistent  with  the  determination  or 
decision.  Paragraph  (d)  further  provides 
that  if  the  regulatory  authority  finds  that 
the  information  in  AVS  is  not  consistent 
with  the  determination  or  decision,  it 
will  promptly  revise  the  AVS 
information  to  reflect  the  determination 
or  decision. 

N.  Section  774.10^— Information 
Collection 

We  propose  to  amend  the  provisions 
for  information  collection  in  part  774, 
Revision,  Renewal,  and  Transfer, 
Assignment  or  Sale  of  Permit  Rights. 
Consistent  with  the  Paperwork 
Reduction  Act.  in  proposed  paragraph 
(a)  we  note  that  OMB  has  approved  the 
information  collection  requirements  of 
part  774.  Paragraph  (a)  further  provides 
that  this  information  will  be  used  by 
regulatory  authorities  to  determine  if  the 
applicant  meets  the  requirements  for 
revision,  renewal,  transfer,  sale,  or 
assignment  of  permit  rights  and  that 
persons  must  respond  to  obtain  a 
benefit.  Paragraph  (a)  further  provides 
that  a  Federal  agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  clearance  number  for  this  part 
is  1029-NEW. 


In  proposed  paragraph  (b),  we 
estimate  that  the  pubUc  reporting 
burden  for  this  part  will  average  32 
hours  per  response,  including  time 
spent  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Paragraph  (b)  hirther 
provides  that  comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
these  information  collection 
requirements,  including  suggestions  for 
reducing  the  burden,  may  be  sent  to  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Information 
Collection  Clearance  Officer,  Room  210. 
1951  Constitution  Avenue.  NW. 
Washington,  DC  20240;  and  the  Office 
of  Management  and  Budget,  Office  of 
Information  and  Regulatory  Afiiairs, 
Attention:  Interior  Desk  Officer,  725 
17th  Street,  NW,  Washington,  DC  20503. 
Please  refer  to  OMB  Control  Number 
1029-NEW  in  any  correspondence. 

We  propose  to  amend  §  774.10  to 
indicate  the  authority  under  which  we 
may  require  collection  of  information 
for  part  774.  This  section  conforms  to 
OMB  requirements  to  publish  the 
estimated  time  needed  to  collect 
information  under  certain  regulatory 
provisions.  We  invite  comments  on  the 
estimated  average  number  of  hours 
required  to  fuffill  the  information 
collection  requirements  under  part  774.  - 

O.  Section  774.13 — Permit  Revisions 

We  propose  to  create  a  paragraph  (e) 
at  §  774.13  to  provide  for  a  permittee  to 
report  certain  ownership  or  control 
changes  to  the  regulatory  authority. 
Proposed  paragraph  (e)  requires  a 
permittee  to  report  changes  of  officers, 
owners,  or  other  controllers  where  the 
permittee  is  not  required  to  obtain  the 
approval  of  the  regulatory  authority  for 
the  change  under  proposed 
§  774.17(a)(2).  Changes  of  persons  under 
proposed  §  774.13(e)  would  not  be 
subject  to  the  certification  provision 
under  proposed  §  778.13(m).  However,  a 
permittee  must  report  such  a  change  to 
the  regulatory  authority  within  60  days 
after  it  occurs. 

P.  Section  774.17— Transfer, 
Assignment,  or  Sale  of  Permit  Rights 

We  propose  to  amend  the  provisions 
at  §  774. 1 7,  regarding  transfer, 
assignment,  or  sale  of  permit  rights.  The 
proposed  revisions  include  a 
reorganization  of  the  provisions  in  this 
section  and  various  amendments  to  the 
regulatory  language.  We  have  found  that 
there  is  great  variance  among  the  State 
regulatory  authorities  in  the 
implementation  of  their  counterparts  to 
these  regulations.  In  this  proposal,  we 
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intend  to  further  clarify  the  use  of  these 
regulations,  including  distinguishing 
among  those  instances  where  a  new 
permit  is  required  and  those  that  only 
require  approval  for  modification  of  the 
existing  permit  information. 

In  proposed  §  774.17,  we  have 
incorporated  the  efEoct  of  the  change  in 
the  definition  of  "successor  in  interest" 
proposed  in  §  701.5.  We  believe  that  the 
proposed  definition  and  the 
corresponding  procedural  changes 
proposed  here  in  §  774.17(d)  conform  . 
more  to  the  statutory  requirements  for  a 
successor  in  interest  at  section  506(b)  of 
SMCRA.  Section  506(b)  of  SMCRA 
covers  the  conditions  under  which  a 
successor  in  interest  may  continue 
mining  operations  on  an  approved 
permit.  Sef:tion  506(b)  requires  that  the 
successor  in  interest  obtain  bond 
coverage  end  apply  for  a  new  permit 
within  30  days  of  succeeding  to  the 
interest  of  an  existing  permittee.  The 
procedival  change  incorporates 
additional  requirements,  notably  the 
permit  eligibility  requirements  proposed 
at  §§  773.15  and  773.16,  and  the 
information  and  certification 
requirements  proposed  at  §§  778.13  and 
778.14. 

The  proposed  heading  at  paragraph 
(a),  and  paragraphs  (a)(1)  and  (a)(2)  that 
foUow  are  newly-proposed  provisions. 
As  indicated  above,  we  propose  to  add 
these  provisions  to  §  774.17  to  further 
clarify  who  must  obtain  approval  of  a 
transfer,  assignment,  or  s^e  of  permit 
rights. 

Proposed  paragraph  (a)  contains  two 
significant  changes.  First,  it  seeks  to 
resolve  the  identity  of  the  applicant  in 
the  case  of  a  transfer,  assignment,  or  sale 
of  permit  rights.  We  believe  that  the 
permittee  has  the  obligation  to  obtain 
the  approval  of  a  transfer,  assignment, 
or  sale  of  permit  rights  whenever  there 
is  a  change  in  ownership  or  other 
efCective  control  over  the  right  to 
conduct  surface  coal  mining  operations 
under  a  pennit  issued  by  the  regulatory 
authority.  Second,  although  all  changes 
in  legal  identity  or  identification  of 
interests  require  notification  to  the 
regulatory  authority  under  proposed 
§  774.13(e),  only  those  changes  that 
require  certification  imder  proposed 
S  778.13(m)  will  require  written 
approval  from  the  regulatory  authority 
under  this  section. 

Proposed  paragraph  (a)(1)  provides 
that  the  permittee  is  always  the 
applicant  for  a  transfer,  assignment,  or 
sale  of  rights  granted  under  a  permit. 
The  proposed  provision  further 
provides  that  the  permittee  has  the 
burden  of  establishing  that  the 
application  for  transfer,  assignment,  or 


sale  of  permit  rights  complies  with  the 
requirements  of  the  regulatory  program. 

Proposed  paragraph  (a)(2)  provides 
that  the  permittee  must  obtain  approval 
of  a  transfiar,  assignment,  or  sale  of 
permit  rights.  We  believe  that  a  change 
or  addition  of  an  operator,  officer, 
owner,  controller,  permittee,  or  other 
person  on  a  permit  constitutes  a  change 
of  the  rights  granted  under  that  pennit. 
The  permittee  must  obtain  approval  of 
any  transaction  for  a  transfer, 
assignment,  or  sale  of  permit  rights,  by 
which  the  rights  granted  imder  a  permit 
are  transferred,  assigned,  or  sold  for  any 
length  of  time,  to  a  person  not  identified 
on  the  currently  approved  permit.  The 
requirement  for  approval  only  appUes 
for  those  whom  certification  imder 
proposed  §  778.13(m)  will  be  required. 

Proposed  paragraph  (b)  specines  what 
information  is  requiied  in  the 
appUcation  for  a  transiiBr,  assignment,  or 
sale.  We  propose  to  create  a  heading  for 
paragraph  (b)  to  identify  these 
provisions.  Proposed  paragraph  (b) 
provides  that  the  permittee  must 
provide  the  regulatory  authority  with  an 
application  for  approval  of  the  proposed 
transfer,  assignment,  or  sale.  As 
proposed,  the  application  must  include 
the  information  specified  in  the  four 
paragraphs  that  follow.  This  provision  is 
proposed  as  a  consoUdation  and 
amendment  to  the  ciurent  regulation  at 
§§  774.17(b),  (b)(1),  and  (b)(3). 

Proposed  paragraph  (b)(1)  provides 
that  the  name  and  address  of  the 
existing  permittee  and  the  relevant 
permit  number  must  be  provided  in  the 
application.  This  provision  is  proposed 
as  an  amendment  to  the  current 
regulaUon  at  §  774.17(b)(l)(i).  The 
phrase,  "or  other  identifier"  is  proposed 
to  be  deleted  because  we  believe  that  for 
the  transfer,  assignment,  or  sale  of  rights 
granted  under  a  permit,  an  identifier 
other  than  the  permit  number  is 
irrelevant. 

Proposed  paragraph  (b)(2)  provides 
that  a  brief  description  of  the  proposed 
action  requiring  approval  must  be 
provided  in  the  application.  This 
provision  is  in  the  current  regulations  at 
§774.17(b)(l)(ii).  The  proposed 
language  is  unchanged  bom  the  current 
provision. 

Proposed  paragraph  (b)(3)  provides 
that  the  legal,  financial,  compliance, 
and  related  information  and  violation 
information  required  under  §§  778.13 
and  778.14  for  the  person(s)  proposed  to 
receive  permit  rights  by  way  of  transfer, 
assignment,  or  sale  must  be  provided  in 
the  application.  This  provision  is  the 
current  regulation  at  §  774.17(b)(l)(iii) 
and  is  proposed  to  be  amended.  We 
propose  to  amend  "  Part  778"  to 
"§§  778.13  and  778.14."  We  propose  to 


amend  "applicant  for  approval"  to 
"person(s)  proposed  to  receive  permit 
rights  by  way  of."  The  latter  change  is 
proposed  to  be  internally  consistent 
within  the  context  of  the  provisicms 
proposed  in  parasraph  (a). 

Paragraph  (b)(4)  provides  that  the 
application  contain  the  bonding 
company's  written  acceptance  of  those 
proposed  to  gain  permit  rights. 
Paragraph  (b)(4)  is  proposed  as  a  new 
provision.  This  change  is  based  on 
comments  received  from  bonding 
companies  during  the  outreach  phase  of 
this  rulemaking. 

The  proposed  heading  and  provisions 
for  proposed  paragraph  (c)  are  newly- 
created.  This  section  explains  how  the 
regulatory  authority  will  review  and 
approve  applications  for  a  transfer, 
assignment,  or  sale  of  permit  ri^ts.  We 
are  proposing  that,  as  with  all  other 
permitting  processes,  approval  of  a 
transfer,  assignment,  or  sale  of  permit 
rights  should  require  a  written  finHing 
by  the  regulatory  authority  and  should 
be  subject  to  the  permit  eligibility 
review  requirements  proposed  in 
§§  773.15  and  773.16.  We  propose  to 
remove  prior  approval  frtim  the 
requirements  under  these  procediues. 
Based  upon  our  experience  with  this 
regulation,  we  believe  that  to  require 
prior  written  approval  of  a  transfer, 
assignment,  or  sale  of  permit  rights  is 
unnecessary.  In  most  cases  the  change 
would  have  already  occurred  prior  to 
the  request  for  regulatory  authority 
approval.  The  provisions  in  paragraph 
(c)  also  reflect  the  incorporation  of 
concepts  in  related  provisions  proposed 
at  part  846  into  the  procedures  for 
transfer,  assignment,  or  sale  of  permit 
ri^ts. 

Proposed  paragraph  (c)(1)  provides 
that  the  regulatory  authority  must  issue 
a  written  finding  either  approving  or 
denjring  the  transfer,  assignment,  or 
sale. 

Proposed  paragraph  (c)(2)  provides 
that  the  regulatory  authority  must 
evaluate  each  proposed  transfer, 
assignment,  or  sale  to  determine 
whether  a  new  permit  or  bond  is 
required  pursuant  to  the  regulatory 
program  requirements. 

Proposed  paragraph  (c)(3)  provides 
that  the  regulatory  authority  must  add 
the  conditions  specified  in  proposed 
§  773.18  to  the  permit,  if  the  transfer, 
assignment,  or  sale  is  to  owners  or 
controllers  responsible  for  outstanding 
violations. 

Proposed  paragraph  (c)(4)  provides 
that  the  regulatory  authority  must  not 
approve  the  transfer,  assignment,  or  sale 
if  applicant  is  ineligible  for  a  permit 
under  proposed  §§  773.15(b)(2)  or 
773.16. 


Proposed  paragraph  (c)(5)  provides 
^t  the  regidatory  authority  must  not 
I  ipprove  the  transfer,  assignment,  or  sale 
I  the  proposed  recipient  is  enjoined  or 
otherwise  prohibited  from  mining  under 
§  846.16  or  by  a  Federal  or  State  covat. 
Imposed  paragraph  (d)  provides  for 

!e  procedures  governing  a  successor  in 
terest.  The  provisions  in  paragraph  (d) 
id  paragraphs  that  foUow  are  based 
ujpon  the  ciirrent  regulations  at 
§§  774.17(c),  (d),  and  (f).  Howrever,  the 
proposed  provisions  in  paragraph  (d) 
also  reflect  revisions  based  on  what  we 
believe  conforms  more  with  the 
requirements  of  section  S06(b)  of 
SMCRA. 

Proposed  paragraph  (d)(1)  requires  a 
successor  in  interest  to  apply  for  and 
obtain  a  new  permit  in  instances  where 
the  current  permittee  gives  up  all  rights 
granted  imder  the  existing  permit.  It 
further  requires  that  an  existing 
permittee  cannot  give  up  all  of  its  rights 
tfanted  imder  a  permit  until  the 

Etsor  in  interest  is  approved  by  the 
tory  authority.  Section  506(b)  of 
■X  requires  that  a  successor  in 
[iliterest  obtain  a  new  permit.  We 
tnerefore  propose  to  add  this 
I  aquirement  in  these  procedures. 

Proposed  paragraph  (d)(2)  consists  of 
t^e  requirements  a  successor  in  interest 
itiust  meet  to  continue  op«rations  under 
me  existing  permit.  Paragraph  (d)(2)  is 
l3rgely  based  upon  the  current 
ne^ilation  at  §§  774.17(d)  and  (f).  In 
ioider  to  continue  operations,  all  of  the 
luirements  must  be  met 

posed  paragraph  (d)(2)(i)  provides 
it  the  existing  permittee  must  first 

n  written  approval  of  the  transfer, 
ignment,  or  sale  to  allow  for  the 

Eccessor  to  continue  operations  for  the 
days  pending  submittal  of  a  new 
rmit  appUcation.  The  transfer, 
assignment,  or  sale  application  bom  the 
>ermittee  and  the  items  required  from 
i  he  successor  under  (d)(2)(i)  can  be 
i  ubmitted  at  the  same  time  and 
irocessed  simultaneously  by  us.  The 
ipplication  and  information  may  have 
I  o  be  submitted  and  processed  rapidly 
o  allow  for  continued  uninterrupted 
I  >perations. 

Proposed  paragraph  (d)(2)(i)(A) 
equires  that  the  successor  submit  the 
egal.  financial,  compliance,  and  related 
nformation  and  violation  information 

nuired  under  §§  778.13  and  778.14. 
Proposed  paragraph  (d)(2)(i)(B) 
Bquires  that  the  successor  submit  a 
Mrformance  bond,  or  proof  of  other 
[uarantee,  or  obtain  the  bond  coverage 
)f  the  original  permittee,  as  required  by 
Subchapter  J. 

Proposed  paragraph  (d)(2)(i)(C) 
requires  the  successor  submit  a  signed 
md  notarized  written  statement 


assuming  the  liability  and  reclamation 
responsibilities  of  the  existing  permit. 

Proposed  paragraph  (d)(2)(ii)  provides 
that  vfe  will  review  the  information 
submitted  by  the  successor  under 
paragraph  (d)(2)(i)(A)  of  this  section 
using  the  criteria  in  §§  773.15(b)(2)  and 
773.16  of  this  Subchapter.. 

Paragraph  (d)(2)(iii)  provides  the 
requirements  that  if  the  successor 
receives  preliminary  written  approval, 
they  may  conduct  mining  operations  for 
up  to  30  days. 

Proposed  par^raph  (d)(2)(iii)(A) 
requires  that  the  successor  must 
conduct  the  surface  coal  mining  and 
reclamation  operations  in  full 
compUance  with  the  Act  and  the 
regulatory  program. 

Proposed  paragraph  (d)(2)(iii)(B) 
provides  that  the  successor  must 
conduct  the  surface  coal  mining  and 
reclamation  operations  under  the  terms 
and  conditions  of  the  existing  permit 
and  any  additional  terms  or  conditions 
that  may  be  imposed  by  us. 

Proposed  paragraphs  (d)(2)(i)(C), 
(d)(2)(iii)(A),  and  (d)(2)(ui)(B)  are  based 
on  the  current  provision  at  §  774.17(f). 
They  have  been  separated  here  for 
clarity.  The  language  in  the  proposed 
provisions  is  b^ically  unchang^  from 
the  current  regulation. 

Proposed  paragraph  (d)(2)(iii)(C) 
provides  that  the  successor  must  meet 
any  other  requirement  specified  by  the 
regulatory  authority. 

Proposed  p&ragraph  (d)(2)(iii)(D) 
provides  that  the  successor  in  interest 
must  submit  an  application  for  a  new 
permit  within  30  days  of  succeeding  to 
the  interests  of  an  existing  permittee. 

Proposed  paragraph  (d)(2)(iv) 
provides  that  if  the  successor  submits  a 
complete  permit  application  within  30 
days  of  succeeding  to  the  existing 
permittee's  interest  and  meets  the  other 
requirements  imder  paragraph  (d)(2(iii), 
then  the  successor  can  continue 
operations  until  we  make  the  decision 
to  either  approve  or  deny  the 
apphcation  for  a  permit.  If  we  deny  the 
successor's  permit  application,  then  the 
successor  must  cease  operations. 

Proposed  paragraph  (d)(3)  is  amended 
from  die  current  provision  at 
§  774.17(b)(2).  The  change  means  that 
the  advertisement  requirements  will 
only  apply  to  a  successor  in  interest. 
Persons  subject  to  a  transfer, 
assignment,  or  sale  of  rights  granted 
under  a  permit  will  no  longer  be 
required  to  advertise  such  a  change. 
Proposed  paragraph  (d)(4)  is  based 
upon  the  current  provision  at 
§  774.17(c).  The  effect  of  incorporating 
this  requirement  into  paragraph  (d)  is 
that  public jtartidpation  is  limited  to 


situations  involving  a  successor  in 
interest. 

Proposed  paragraph  (d)(5)  provides 
that  the  previous  permittee  will  not  be 
released  from  responsibiUties  for  any 
affected  area  or  disturbed  area  of  the 
permit  unless  the  successor  engages  in 
surface  coal  mining  operations  vt^ch 
affect  or  disturb  previously  affected  or 
disturbed  areas  and  the  regulatory 
authority  approves  the  successor's 
application  for  a  new  permit.  Paragraph 
(d)(5)  further  provides  that,  imtil  the 
successor's  application  for  a  new  permit 
is  approved,  both  the  previous  [>ermittee 
and  its  successor  will  be  responsible  for 
violations  created  after  the  successor 
begins  surface  coal  mining  operations, 
but  prior  to  the  approval  of  the  new 
permit.  We  propose  to  add  this 
provision  to  ensure  that  the  permit  is 
protected  under  the  regulations  until  the 
successor  is  approved  as  the  new 
permittee.  We  believe  that  it  is 
extremely  important  that  both  the 
previous  permittee  and  the  successor 
understand  their  environmental 
obligations  under  these  regulations. 

Proposed  paragraph  (d)(6)  provides 
that  the  successor  in  interest's 
replacement  bond  should  not  form  the 
basis  for  the  release  of  the  previous 
permittee's  bond.  We  propose  to  add 
this  provision  to  be  consistent  with  the 
requirements  for  the  release  of  a 
performance  bond  imder  §  800.40.  We 
believe  that  bond  release  is  a  separate 
consideration  from  the  eligibiUty  of  a 
successor  and  the  issuance  of  a  new 
permit.  Therefore,  the  previous 
permittee  would  remain  under  the 
Secretary's  jurisdiction  until  the 
permitted  operation  has  been 
substantially  re-disturbed  or  affected  by 
the  successors'  operations.  The 
regulatory  authorities  will  continue  to 
pursue  compliance  from  the  correct 
party  that  it  finds  responsible  for 
creating  any  violations  on  the  permitted 
area. 

Proposed  paragraph  (e)  provides  for 
the  notification  procedures  that  apply  to 
§  774.17.  Proposed  paragraph  (e)(1) 
provides  that  the  regulatory  authority 
must  notify  the  permittee  and  the 
successor,  the  new  operator,  or  other 
person  gaining  permit  rights  and 
commentera  of  its  findings.  This 
provision  is  based  upon  the  current 
provision  at  §  774.17(e)(1)  and  is 
amended  to  be  consistent  with  other 
proposed  provisions  in  §  774.17. 

Proposed  paragraph  (e)(2)  provides 
that  the  person  must  immediately 
provide  notice  to  the  regulatory 
authority  when  the  transfer,  assignment, 
or  sale  of  permit  rights  is  complete.  The 
proposed  language  is  based  upon  the 
current  provision  at  §  774.17(e)(2). 
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Proposed  paragraph  (e)(3)  provides 
that  the  regidatory  authority  must 
update  the  relevant  records  in  the  AVS 
with  the  approved  transfer,  assignment, 
or  sale  or  successor  in  interest 
information  within  30  days  of  approval. 
We  propose  this  mechanism  to  ensure 
that  the  information  in  AVS  is  current. 

Q.  Section  778.5 — Applicability  and 
Definitions 

We  propose  to  amend  and  reorganize 
the  current  definition  of  "owned  or 
controlled"  and  "owns  or  controls."  We 
propose  separate  definitions  for 
"ownership"  and  "control"  and  would 
move  the  definitions  fitim  §  773.5  to 
§  778.5.  We  believe  that  the  proposed 
concepts  of  ownership  or  control  are 
similar  to  the  current  definition,  but  that 
reorganizing  "ownership"  and  "control" 
into  separate  definitions  will  improve 
clarity  and  provide  a  greater 
understanding  of  the  various 
dmunstances  that  meet  the  definitions. 

We  have  concluded  that  we  should 
clarify  the  definitions  and  better  define 
who  must  be  disclosed  in  an 
application.  This  change  would  more 
appropriately  support  the  permit 
information  requirements  of  our 
regulations  in  part  778,  which  in  turn, 
support  the  requirements  under  section 
507  of  the  Act. 

This  proposal  will  eliminate  the  use 
of  the  rebuttable  presumption  as  it  is 
applied  to  the  current  definition  of 
"owned  or  controlled"  and  "owns  or 
controls"  and  as  it  is  used  in  various 
procedures  that  we  propose  to  amend.  A 
rebuttable  presimiption  is  where  OSM's 
current  definition  of  "owns  or  controls" 
presumes  that  a  type  of  relationship,  an 
officer  for  example,  is  able  to  control  the 
surface  coal  mining  operation.  In  our 
example,  an  officer  may  challenge  or 
rebut  the  presumption  of  control  imder 
existing  procedures  at  §§  773.24  and 
773.25. 

We  believe  that  the  emphasis  on 
accurate  and  complete  information  and 
the  mechanisms  for  investigation  and 
alternative  enforcement  reflected  in  this 
proposal  render  the  rebuttable 
presumption  unnecessary  under  this 
proposal's  redesigned  approach  to 
permit  information  and  permit 
eligibiUty.  Those  persons  that  certify  in 
an  application  under  proposed 
§  778.13(m)  that  they  have  the  ability  to 
control  the  operation  and  are  under  the 
Secretary's  jurisdiction  for  compliance 
have  established  the  basis  of  their 
responsibility.  In  this  proposal  at 
§  773.15(b).  we  have  given  regulatory 
authorities  the  ability  to  identify 
persons  who  have  the  ability  to  control 
the  surface  coal  mining  operation  that 
have  not  been  identified  in  an 


application.  However,  we  have  retained 
amended  procedures  for  persons  to 
challenge  a  finding  on  their  ability  to 
control  a  surface  coal  mining  operation 
at  §  773.24  in  order  to  protect  the  due 
process  rights  of  such  persons.  Taken 
together,  we  believe  these  amendments 
eliminate  the  need  of  the  rebuttable 
presumption  of  ownership  or  control. 
Accordingly,  we  propose  to  create  new 
§  778.5  and  to  provide  for  the  separate 
definitions  of  "ownership"  and 
"control"  in  this  new  section  within 
part  778.  which  provides  for  the 
information  required  from  applicants 
and  permittees. 

We  propose  "ownership"  to  mean 
holding  an  interest  in  a  sole 
proprietorship,  being  a  general  partner 
in  a  partnership,  owning  50  percent  or 
more  of  the  stock  in  a  corporation,  or 
having  the  right  to  use,  enjoy,  or 
transmit  to  others  the  rights  granted 
under  a  permit. 

We  propose  "control"  to  mean  to 
own,  manage,  or  supervise  surface  coal 
mining  and  reclamation  operations,  as 
either  a  principal  or  an  agent,  such  that 
the  person  has  the  ability,  alone  or  in 
concert  with  others,  to  influence  or 
direct  the  manner  in  which  surface  coal 
mining  and  reclamation  operations  are 
conducted. 

We  do  not  propose  to  provide  an 
exhaustive  list  of  persons  who  would  be 
covered  imder  the  projwsed  definition 
of  "control."  However,  we  propose  to 
include  in  the  regulation  at  §  778.5.  that 
persons  who  engage  in  or  carry  out 
sur&ce  coal  mining  and  reclamation 
operations  as  an  owner  or  controller, 
include,  but  are  not  Umited  to:  (1)  the 
president,  other  officers,  directors,  agent 
or  person  performing  functions  similar 
to  a  director;  (2)  those  persons  who  have 
the  ability  to  direct  the  day-to-day 
business  of  the  surface  coal  mining 
operation;  (3)  the  permittee  or  an 
operator,  if  different  from  the  permittee; 
(4)  partners  in  a  partnership,  the  general 
partner  in  a  limited  partnership,  or  the 
participant(s),  member(s),  or  manager(s) 
of  a  limited  liability  company;  (5) 
persons  owning  the  coal  (through  lease, 
assignment,  or  other  agreement)  and 
retaining  the  right  to  receive,  or  direct 
delivery  of.  the  coal;  (6)  persons  who 
make  the  mining  operations  possible  by 
contribution  (to  the  permittee  or 
operator)  of  capital  or  other  resources 
necessary  for  mining  to  commence  or  to 
continue  operations  at  the  site;  (7) 
persons  who  control  the  cash  flow  or 
can  cause  the  financial  or  real  property 
assets  of  a  corporate  permittee  or 
operator  to  be  employed  in  the  mining 
operation  or  distributed  to  creditors; 
and  (8)  persons  who  cause  operations  to 
be  conducted  in  anticipation  of  their 


desires  or  who  are  the  animating  force 
behind  the  conduct  of  operations. 

At  (6).  examples  of  resources  include 
a  personal  guarantee  to  obtain  the 
reclamation  bond,  the  assumption  of 
responsibility  for  the  liability  insurance, 
a  captive  coal  supply  contract,  and 
mining  equipment. 

At  (8),  "persons  who  cause  operations 
to  be  conducted  in  anticipation  of  their 
desires"  is  consistent  wiUi  the  holding 
inSe-M  Coal  Co.  and  Jewell  Smokeless 
Coal  Co.  V.  OSMRE.  79  IBLA  350  (1984). 
Also  at  (8),  "persons  who  are  the 
animating  force  behind  the  conduct  of 
operations"  is  consistent  with  the 
holding  in  Citronelle-Mobile  Gathering, 
Inc.  V.  Herrington,  826  F.2d  16  (Temp. 
Emer.  Ct.  App.  1987).  cert,  denied  sub 
nom  Chamberlain  v.  United  States,  108 
S.Ct.  327  (1987). 

Those  who  engage  in  or  carry  out 
surface  coal  mining  operations  by 
owning  or  controlling  the  manner  in 
which  mining  operations  are  conducted 
are  clearly  within  the  Secretary's 
regulatory  jurisdiction  imder  sections 
506(a)  and  510(c)  of  SMCRA.  However, 
not  everyone  who  "engages  in  or  carries 
out  surface  coal  mining  operations" 
under  section  506(a)  of  the  Act  needs  to 
be  identified  in  an  application.  The 
proposed  definitions  of  "ownership" 
and  "control"  create  a  clear  distinction 
between  employees  of  mining 
operations  and  those  who  "engage  in  or 
carry  out  mining  operations"  by 
owning,  controlling,  or  influencing  the 
manner  in  which  mining  operations  are 
conducted.  A  broad  class  of  persons, 
including  employees,  falls  imder  the 
jurisdiction  of  the  Secretary  of  the 
Interior.  However,  as  proposed  under 
this  redesigned  regulatory  concept,  we 
would  only  require  a  permit  application 
to  identify  those  who  engage  in  or  carry 
out  mining  operations  as  owners  or 
controllers,  and  not  employees  per  se. 
Requiring  the  disclosure  in  an 
application  of  all  those  who  engage  in 
or  carry  out  surface  coal  mining 
operations  as  owners  or  controllers  is 
critical  under  the  redesigned  approach. 

There  is  a  valid  reason  for  making  this 
regulatory  distinction  between  the 
different  types  of  persons  and  business 
entities  who  engage  in  or  carry  out 
mining  operations.  Employees,  as 
opposed  to  the  owners  and  controllers 
of  mining  operations,  have  few 
responsibilities  under  the  Act  other  than 
to  refirain  from  intentional  violations. 
See  section  518(e)  of  SMCRA.  On  the 
other  hand,  persons  who  can  influence 
the  manner  in  which  mining  operations 
are  conducted  have  much  broader 
duties  and  responsibilities  under  the 
Act.  Therefore,  it  is  more  important  that 
those  who  can  directly  control  or 
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L  idirectly  influence  mining  operations 
[  e  identified  in  a  permit  application. 
I    The  failure  of  the  current  regulation  to 
require  the  identification  in  an 
pippUcation  of  persons  who  own, 
qontrol.  or  influence  mining  operations 
has  resulted  in  regulatory  authorities 
expending  significant  resources  to 
i  avestigate  and  identify  those  who  have 
I  reached  their  responsibilities  under  the 
u  kct.  Additionally,  many  persons  who 
|e  ngage  in  or  carry  out  mining  operations 
t  y  owning  or  controlling  minii^ 
( perations  do  so  without  a  clear 
I  uderstanding  of  their  personal 
I  Bsponsibilities  under  SMC31A.  All 
I  lersons  who  engage  in  or  carry  out 
I  lining  operations  as  owners  or 
( ontrollers  should  recognize  that 
breaches  of  their  personal  duties  and 
obligations  place  their  personal  assets  at 
risk  under  SMCRA,  its  implementing 
legulations.  and  the  case  law 
interpreting  those  statutmy  and 
Mgulatory  provisions.  The  proposed 
jdefinitions  of  "ownerslup"  and 
Toontrol**  will  put  those  persons  and 
entities  who  fall  within  me  defiinitions 
on  expiess  notice  that  they  have 

lersonal  duties  and  obligations  under 

»MCRA. 

.  t  Section  778.10— Information 
iTollection 

We  propose  to  amend  the  provisions 
ix  information  collection  in  part  778, 
Permit  Applicatiims —  Minimum 
Requirements  for  LMal.  Financial, 
Compliance,  and  Related  Information. 
Consistent  with  the  Paperwork 
Reductioii  Act,  in  proposed  paragraph 
(a)  we  note  that  (sCfB  has  appiowed  the 
infonnation  collection  requirements  of 
bait  778.  Section  507Cb)  of  SMCRA  is 
the  authority  for  regulatory  authorities 
to  require  that  persons  applying  for  a 
permit  to  conduct  surface  coal  mining 
I  md  radamatimi  operations  must  sulmiit 
I  xitain  information  regarding  the 
^plicant  and  afBUated  entities,  their 
xunpliance  status  and  history,  pn^ierty 
I  >wneiship  and  other  property  lights, 
ight  of  entry,  liability  insurance,  the 
status  of  unsiutability  claims,  and  proof 
>f  publication  of  a  newspaper  notice, 
'ar^raph  (a)  further  provides  that  the 
^^uutoiy  authority  uses  this 
nformation  to  ensure  that  all  legal, 
ipupriiil  and  compliance  requirements 
ire  satisfied  prior  to  issuance  of  a 
lennit  and  the  persons  seeking  to 
»nduct  surface  coal  mining  operations 
nust  respond  to  obtain  a  benefit. 
Paragraph  (a)  finally  provides  that  a 
r'ederal  agency  may  not  conduct  or 
iponsor,  and  a  perscm  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  cuirenUy  valid  OMB 
aontrol  number  and  that  the  OMB 


clearance  nimiber  for  this  part  is  1029- 
0034. 

In  proposed  paragraph  (b),  we 
estimate  that  the  public  reporting  and 
record  keeping  burden  for  this  part 
averages  25  hours  per  response, 
including  time  spent  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  these 
information  collection  and  record 
keeping  requirements,  including 
suggestions  for  reducing  the  burden,  to 
the  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
Information  Collection  Clearance 
Officer,  1951  Constitution  Avenue,  NW, 
Washington,  DC  20240;  and  the  Office 
of  Management  and  Budget,  Office  of 
Information  and  Regulatory  Afiairs, 
Attention:  Interior  Desk  Officer,  725 
17th  Street,  NW,  Washington,  DC  20503. 
Please  refin  to  OMB  Control  Number 
1029-0034  in  any  correspondence. 

We  pnmose  to  lamend  $  778.10  to 
indicate  the  authority  under  which  we 
may  require  collection  of  information 
for  part  778.  This  secticm  conforms  to 
C^ffl  requirements  to  publish  the 
estimated  time  needed  to  collect 
inframation  under  certain  regulatory 
provisions.  We  invite  comments  on  the 
estimated  average  number  of  hours 
reqiured  to  fulfiU  the  information 
coUection  requirements  under  part  778. 

S.  Section  778.13 — L^fd  Identity  and 
Identification  of  Interests 

We  propose  to  amend  the  provisions 
governing  the  required  disclosure  of 
information  by  applicants.  We  tried  to 
provide  for  the  complete  range  of 
information  regulatory  authcnities  may 
require  from  applicants.  At  §  778.13,  we 
first  propose  to  amend  the  title  of  the 
section  to  "legal  identity  and 
identification  of  interests."  We  propose 
this  change  to  clarify  that  the 
informatioQ  requirements  of  §  778.13 
include  both  the  information  that 
identifies  various  interests  of  an 
applicant  and  the  legal  identity  of  the 
applicant  The  change  also  emphasizes 
the  importance  of  full  disclosure  of  the 
applicant's  identity  and  the  identity  of 
those  who  engage  in  or  carry  out  siuface 
coal  mining  operations  as  owners  and 
controllers  to  the  review  of  an 
applicaticm  under  the  provisions  of 
proposed  §$  773.15(b)(1)  and  (b)(3)(u). 

We  also  propose  in  §  778.13  to  make 
the  disclosure  of  the  information 
required  in  §  778.13  euaet  for 
applicants  that  have  existing  or  previous 
permits  by  using  the  technology 
afibrded  by  AVS.  Those  applicants  may 


provide  the  information  required  under 
§  778.13  by  certifying  that  the 
information  contained  in  AVS  at  the 
time  of  application  is  accurate  and 
complete.  This  provision  substantially 
reduces  the  information  collection 
burden  for  such  applicants.  Moreover, 
we  expect  regulatory  authorities  may 
also  reduce  their  review  of  the  certified 
information  imder  §  778.13. 

We  also  propose  to  amend  the 
provisions  at  §  778.13  to  require 
applicants  to  disclose  the  identity  of  any 
operator,  known  at  the  time  of 
application,  that  is  different  from  the 
applicant.  We  propose  that  the 
applicant  provide  not  only  the  identity 
of  the  operator,  but  of  those  who  engage 
in  or  carry  out  surface  coal  mining 
operations  as  the  operator's  ownen  and 
controUen.  The  entire  §  778.13  is 
proposed  here,  including  parts  of  the 
regulation  that  we  are  not  proposing  to 
change,  so  that  the  section  may  be 
viewed  in  its  entirety.  As  discussed 
below,  there  are  certain  individual 
provisions  for  which  no  substantial 
changes  is  proposed,  but  that  have  been 
re-numbered  to  accommodate  additional 
provisions. 

We  propose  in  the  introductory 
paragraph  of  §  778.13  that  an 
application  must  contain  the 
information  specified  in  proposed 
paragraphs  (a)  through  (n),  uinless  the 
applicant  has  existing  permits,  in  which 
case  certification  under  proposed 
paragraph  (o)  also  applies. 

Proposed  paragrapn  (a)  requires  that 
an  application  contain  a  statement  as  to 
whether  the  applicant  is  a  corporation, 
partnership,  single  proprietorship, 
association,  or  other  business  entity. 
This  provision  is  unchanged  from  the 
current  regulation. 

Proposed  paragraph  (b)  requires  that 
an  application  contain  the  name, 
address,  telephone  number,  and 
taxpayer  identification  number  of  (1)  the 
applicant,  (2)  the  applicant's  resident 
agent  who  will  accept  service  of 
process,  (3)  the  operator  (if  difierent 
finoon  the  appUcant),  (4)  per8on(s) 
responsible  for  submitting  the  Coal 
Reclamation  Fee  Report  (OSM-1)  and 
for  remitting  the  reclamation  fee 
payment  to  OSM,  and  (5)  the  identity  of 
all  other  persons  who  will  engage  in  or 
carry  out  surface  coal  mining  operations 
as  an  owner  or  controller  on  the  permit. 

We  propose  three  amendments  in 
paragraph  (b).  Pint,  we  would  delete 
reference  to  the  voluntary  submission  of 
social  security  numbere  for  individuals. 
Instead,  we  will  require  a  taiqMjrer 
identification  number  for  each  person 
identified  in  the  provision.  We  would 
amend  this  provision  under  the 
authority  of  the  Debt  Collection 
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Improvement  Act  of  1996.  The  effect  of 
this  statute  is  that  if  a  person  wishes  to 
conduct  business  with  the  Federal 
Government,  then  the  person  must 
supply  its  taxpayer  identification 
number.  Taxpayer  identification 
number  means  the  social  security 
number  for  individuals  and  the 
employer  identification  number  for 
businesses. 

Second,  we  propose  to  amend 
"resident  agent"  to  "resident  agent  who 
will  accept  service  of  process."  We 
propose  this  change  because  we  believe 
the  principal  function  of  a  resident 
agent  is  to  receive  commimications  for 
a  company  that  is  domiciled  in  a  State 
apart  from  where  it  conducts  business. 
We  also  beUeve  that  it  is  important  not 
to  confuse  a  company's  resident  agent 
with  those  individuals  who  both 
represent  the  interests  of  the  company 
and  have  the  abihty  to  control  the 
company,  and  who  are  therefore  agents 
of  the  company. 

Third,  we  would  require  the  identity 
of  all  persons  who  will  engage  in  or 
carry  out  surface  coal  mining  operations 
as  owners  or  controllers  on  tiie 
proposed  permit.  We  believe  that  the 
applicant  has  the  responsibility  to 
provide  this  information. 

As  indicated  by  way  of  the  provisions 
proposed  below  in  paragraphs  (c),  (e). 
(f),  (g),  and  (m),  there  are  certain 
inescapable  obUgations  on  the  part  of 
the  applicant  and  those  persons  who 
propose  to  engage  in  or  carry  out  surface 
coal  mining  operations.  One  such 
obUgation  is  the  full  disclosure  of 
persons  having  the  ability  to  control  the 
surface  coal  mining  and  reclamation 
operation.  Therefore,  the  regulatory 
authority  should  have  the  ability  to  take 
certain  actions  if  persons  having  the 
ability  to  control  the  operation  are  not 
identified  in  an  appUcation  or  later  by 
the  applicant  or  permittee,  but  instead, 
are  later  discovered  by  OSM  or  the  State 
regulatory  authority. 

We  propose  that  OSM  and  the 
regulatory  authority  take  such  actions 
against  the  permittee,  persons  identified 
in  the  appUcation,  and  persons  not 
identified  in  the  application,  for  failure 
to  fully  identify  the  applicant  or 
permittee.  They  should  be  subject  to  a 
range  of  sanctions,  including  those 
provided  for  in  section  521(c)  of  the  Act 
and  proposed  at  §846.16. 

Proposed  paragraph  (c)  requires  that 
the  information  required  in  paragraphs 
(c)(1),  (c)(2),  and  (c)(3). 

Proposed  paragraph  (c)(l)(i)  requires 
each  person's  name,  address,  and 
taxpayer  identification  number.  We 
propose  to  amend  the  current  provision 
to  delete  the  language  for  the  voluntary 
submission  of  an  individual's  social 


senility  number.  As  explained  above 
"taxpayer  identification  number"  would 
mean  either  an  employer  identification 
number  or  a  social  security  niunber, 
whichever  is  appUcable. 

Proposed  paragraph  (c)(l)(ii)  requires 
disclosure  of  the  person's  ownership  or 
control  relationship  to  the  applicant, 
including  percentage  of  ownership  and 
location  in  the  organizational  structure. 
Proposed  paragraph  (c)(l)(iii)  requires 
that  the  application  include  the  title  of 
the  person's  position,  the  date  that  the 
person  assmned  the  position,  and,  when 
submitted  under  existing  §  773.17(h), 
the  date  of  departure  from  the  position. 
This  provision  is  unchanged  frt)m  the 
current  regulations. 

Proposed  paragraph  (c)(2)  requires  the 
name,  address,  and  taxpayer 
identification  nimiber  for  publicly 
traded  corporations. 

Proposed  paragraphs  (c)(3)(i)  through 
(iii)  require  you  to  provide  the 
information  required  by  paragraphs 
(c)(1)  T>r  (2)  of  the  section  for  every 
officer,  director,  and  person  performing 
a  function  similar  to  a  director. 

Proposed  paragraph  (c)(3)(iv)  requires 
this  information  for  a  person  who  owns 
or  controls  the  applicant  or  the  operator. 
Paragraph  (c)(3)(v)  requires  this 
information  for  a  person  who  owns  10 
to  50  percent  of  the  applicant  or  the 
operator. 

Proposed  paragraph  (d)  provides  that 
the  applicant  need  not  report  any  owner 
that  is  a  corporation  not  licensed  to  do 
business  in  any  State  or  territory  of  the 
United  States.  This  is  a  new  provision 
that  we  propose  as  a  mechanism  to 
reduce  the  information  collection 
burden  of  applicants.  Based  upon  the 
experience  of  OSM  and  State  regulatory 
authorities  with  the  information 
collection  provisions  of  §  778.13,  we  see 
no  need  to  continue  to  require  the 
identity  of  any  owner  of  an  applicant 
that  is  not  licensed  to  do  business  in 
any  State  or  territory  of  the  United 
States.  We  believe  that  in  any 
communication  with  an  applicant,  or 
the  owners  or  controllers  of  an 
applicant,  whether  it  routine 
correspondence  or  the  notification  of  a 
violation,  it  is  unlikely  that  a  business 
entity  so  far  removed  from  the  surface 
coal  mining  operation  could  adequately 
respond.  It  has  been  our  experience  that 
shareholders  of  applicants  and 
permittees  that  are  "foreign"  to  the 
States  and  territories  of  the  United 
States  have  little  direct  knowledge  of 
the  surface  coal  mining  operation.  We 
believe  that  it  is  unnecessary  to 
continue  to  collect  information  that 
provides  little  benefit  to  the  regulatory 
program. 


Proposed  paragraph  (e)  requires  that 
for  the  applicant  and  eadi  partner  or 
principal  shareholder  of  the  applicant 
and  operator,  the  application  must 
include  each  name  under  which  the 
person  operates  or  previously  operated 
a  surface  coal  mining  and  reclamation 
operation  in  the  United  States  within 
the  five  years  preceding  the  date  of  the 
application.  Paragraph  (e)  is  former 
paragraph  (d)  proposed  in  an  amended 
form.  We  would  revise  the  requirements 
to  apply  to  the  operation  of  a  surface 
coal  mining  and  reclamation  operation 
instead  of  the  ownership  or  control  of  a 
surface  coal  mining  and  reclamation 
operation,  as  provided  in  the  ciirrent 
regulation.  This  amendment  is 
internally  consistent  with  the  redesign 
of  the  regulatory  program  represented 
by  this  proposal. 

Proposed  paragraph  (f)  requires  that 
the  application  contain  the  application 
number  or  other  identifier  of,  and  the 
regulatory  authority  for,  any  other 
pending  surface  coal  mining  operation 
permit  application  filed  by  the  applicant 
in  any  State  in  the  United  States. 
Paragraph  (f)  consists  of  the  current 
regulation  at  §  778.13(e)  and  is  re- 
numbered. The  language  of  the 
provision  is  unchanged  frt)m  the  current 
regulation. 

Proposed  paragraph  (g)  requires  that 
the  application  contain  the  operation's 
name,  address,  identifying  numbere, 
including  taxpayer  identification 
number.  Federal  or  State  permit  number 
and  Mine  Safety  and  Health 
Administraticm  (MSHA)  number,  and 
the  regulatory  authority,  for  any  surface 
coal  mining  operation  permit  held  by 
the  applicant  or  operator  during  the  five 
yeara  preceding  the  date  of  the 
application.  Paragraph  (g)  is  proposed  as 
a  revision  of  the  current  §  778.13(f)  to 
change  the  focus  from  operations  owned 
or  controlled  by  the  applicant  to  the 
permits  held  by  the  applicant  or 
operator  diiring  the  five  yeara  preceding 
the  date  of  application,  "rhe  information 
provided  here  in  proposed  §  778.13(g) 
forms  the  basis  for  a  regulatory 
authority's  review  of  an  applicant's 
permit  history  at  proposed 
§  773.15(b)(2).  The  current  provision  at 
§  778.13(f)(2)  is  deleted.  The  proposed 
provision  requires  permit  information 
fit>m  the  applicant  and  any  operator 
different  from  the  applicant.  The  current 
regulation  at  §  778.13(f)(2)  provides  for 
identifying  ownership  or  control 
relationships  to  the  applicant,  including 
percentages  of  ownerahip.  This 
information  is  uimecessary  within  this 
proposal's  redesigned  approach. 

Proposed  paragraph  (ta)  requires  that 
the  application  must  contain  the  name 
and  address  of  each  legal  or  equitable 


Federal  Register /Vol.  63,  No.  244 /Monday.  December  21,  1998  /  Proposed  Rules 


70607 


er  of  record  of  the  surface  and 
neral  property  to  be  mined,  each 
der  of  record  of  any  leasehold 
interest  in  the  property  to  be  mined,  and 
any  purchaser  of  record  imder  a  real 
e  ttate  contract  for  the  property  to  be 
niined.  Paragraph  (h)  consists  of  the 
qirrent  regulation  at  §  778.13(g)  and  is 
proposed  to  be  re-nimibered.  The 
language  of  the  provision  is  unchanged 
firom  the  current  regulation. 

Proposed  paragraph  (i)  requires  the 
name  and  address  of  each  owner  of 
rftord  of  all  property  (surface  and 
subsurface)  contiguous  to  any  part  of  the 
proposed  permit  area.  Paragraph  (i) 
ctjkisists  of  the  ciirrent  regulation  at 
§[778.13(h)  and  is  re-niunbered.  The 
language  of  the  provision  is  unchanged 
bam  the  current  regulation, 
proposed  paragraph  (j)  requires  the 
;HA  numbers  for  all  mine-associated 
ctiires  that  require  MSHA  approval, 
igraph  (j)  consists  of  the  current 
~  ition  at  §  778.13(i)  and  is  re- 
bered.  The  language  of  the 
vision  is  unchanged  from  the  current 
~  ition. 
posed  paragraph  (k)  requires  that 
application  must  contain  a  statement 
all  lands,  interest  in  lands,  options, 
OF'  pending  bids  on  interests  held  or 
made  by  the  applicant  for  lands 
contiguous  to  the  area  described  in  the 
irmit  application.  Paragraph  (k)  further 
ivides  that,  if  requested  by  the 
iplicant,  any  information  required  by 
s  paragraph  which  is  not  on  public 
J|e  pursuant  to  State  law  must  be  held 
confidence  by  the  regulatory 
ithority,  as  provided  imder 
73.13(d)(3)(ii).  Paragraph  (k)  consists 
the  current  regulation  at  §  778.13(j) 
and  is  re-nimibered.  The  language  of  the 
poovision  is  unchanged  &t>m  the  current 
~  [tion. 

iposed  paragraph  (1)  requires  that 
er  an  applicant  is  notified  that  its 
application  is  approved,  but  before  the 
permit  is  issued,  the  applicant  must,  as 
anplicable,  update,  correct  or  indicate 
1 1  at  no  change  has  occurred  in  the 
i  ]  formation  previously  submitted  under 
[  i  iragraphs  (a)  through  (k).  Paragraph  (1) 
c  c  nsists  of  the  current  regulation  at 
S  '78.13(k)  and  is  re-niunbered.  The 
f  ]  ovision  is  proposed  to  be  amended  to 
cLange  the  reference,  "(a)  through  (f)"  to 
"  I  a)  through  (k)"  to  conform  to  the 
r  i  visions  proposed  in  §  778.13. 

Ftoposra  paragraph  (m)  requires  that, 
[1  ior  to  permit  approval,  all  persons 
^o  will  engage  in  or  cany  out  surface 
ooal  mining  operations  as  owners  or 
controllers  on  the  proposed  operation 
nuist  certify  that  they  have  the  ability  to 
control  the  proposed  surface  coal 
inning  operation.  This  certification 
I  ]  ust  also  include  a  statement  that  these 


persons  are  imder  the  jurisdiction  of  the 
Secretary  of  the  Interior  for  the  purposes 
of  compliance  with  the  terms  and 
conditions  of  the  permit  and  the 
requirements  of  the  regulatory  program. 
We  intend  that  all  persons  who  will 
engage  in  or  carry  out  surface  coal 
mining  operations  as  owners, 
controllers,  or  persons  having  the  ability 
to  control  a  proposed  operation,  should 
be  fully  aware  of  their  statutory  and 
regulatory  obligations  imder  the  Act,  the 
regulatory  program,  and  the  permit.  It  is 
important  ihey  understand  that  they 
will  be  held  accountable  for  compliance 
with  the  Act  and  the  regulatory  program 
under  the  authority  of  the  Secretary  of 
the  Interior.  We  propose  to  require  that 
all  such  persons  attest  to  their 
knowledge  of  these  obligations  in  the 
application  for  a  surface  coal  mining 
and  reclamation  permit.  By 
acknowledging  and  attesting  to  their 
obligations  imder  the  Act,  the  regulatory 
program,  and  the  permit  prior  to 
approval  and  issuance,  such 
certification  will  establish  the  basis  of 
their  responsibility. 

Proposed  paragraph  (n)  provides  that 
the  applicant  must  submit  the 
information  required  by  this  section  and 
§  778.14  of  this  part  in  the  format  that 
OSM  prescribes.  Paragraph  (n)  consists 
of  the  current  regulation  at  §  778.13(1) 
and  is  proposed  to  be  re-numbered.  The 
language  of  the  provision  is  essentially 
unchanged  bom  the  ciurent  regulation. 

Proposed  paragraph  (o)  provides  that 
applicants  who  have  previously  applied 
for  permits  and  for  whom  relevant  data 
resides  in  AVS  may  certify  to  the 
regulatory  authority  that  the  information 
in  AVS  is  complete,  accurate,  and  up- 
to-date.  Paragraph  (o)  further  provides 
that  only  information  that  has  changed 
from  a  previous  application  or  site- 
specific  information  needs  to  be 
provided  in  the  current  application.  We 
propose  to  add  this  provision  in 
response  to  comments  received  during 
the  public  outreach.  We  believe  that  the 
AVS  computer  system  offers  many  as 
yet  unused  benefits.  The  most  beneficial 
advantage  to  tha  regulated  community  is 
the  use  of  the  system's  data  to  relieve 
certain  information  collection  burdens, 
notably  the  information  requirements  in 
§778.13. 

Proposed  paragraph  (p)  provides  that 
the  regulatory  authority  may  estabUsh  a 
central  file  to  house  the  legal  identity 
information  for  each  applicant,  rather 
than  placing  dupUcate  information  in 
each  permit  application  file.  This 
provision  is  proposed  in  response  to 
comments  received  during  the  public 
outreach  effort  conducted  before  the 
development  of  this  proposal.  We 
believe  that  the  provision  could 


effectively  reduce  the  amount  of 
dupUcate  information  required  from 
appUcants  by  the  regulatory  authorities. 
It  is  important  to  note,  however,  that  the 
establishment  of  such  files  by  a 
regulatory  authority  is  voluntary. 

T.  Section  778.14— Violation 
information 

We  propose  to  retain  the  cxirrent 
provisions  in  $  778.14,  except  to  amend 
paragraph  (c).  However,  the  entire 
§  778.14  is  proposed  here,  in  order  that 
the  section  may  be  viewed  in  its 
entirety.  There  are  no  substantive 
changes  proposed  in  the  provisions  at 
paragraphs  (a),  (b).  and  (d).  At  paragraph 
(c),  we  propose  to  remove  reference  to 
§  773.5.  reference  to  the  definition  of 
"owned  or  controlled"  and  "owns  or 
controls."  and  to  confine  the 
information  requirement,  regarding 
violation  notices  and  outstanding 
violation  notices,  to  the  applicant  and  to 
surface  coal  mining  operations  owned 
or  controlled  by  the  applicant.  The 
reason  for  this  change  is  sufBciently 
explained  elsewhere  in  this  preamble, 
notably  at  §§  773.5  and  778.5.  We  also 
propose  to  eliminate  the  requirement 
that  an  appUcant  certify  that  violation 
notices  are  in  the  process  of  being 
corrected.  Applicants  who  must  prove 
that  violation  notices  are  in  the  process 
of  being  corrected  would  be  identified 
in  proposed  %  773.18(b).  We  believe  that 
experience  with  this  regulation  has 
raised  the  question  as  to  the  benefits  of 
the  certification  requirement.  By 
proposing  to  eliminate  the  certification 
requirement,  we  intend  to  reduce  the 
information  collection  burden  for 
appUcants  under  §  778.14.  In  this 
proposal,  the  current  provision  at 
§  773.15(b)(2)  containing  the  cross- 
reference  to  the  certification 
requirement  here  in  §  778.14  is  removed 
and  replaced  with  new  provisions. 

We  propose  that  the  introductory 
statement  of  §  778.14  provide  that  each 
application  must  contain  the 
information  required  in  the  section. 
This  statement  is  unchanged  bom  the 
current  regulation.  ^ 

Proposed  paragraph  (a)  requires  that 
an  application  must  state  whether  the 
applicant  or  any  subsidiary,  affiliate,  or 
persons  controlled  by  or  under  common 
control  with  the  appUcant  has  either 
had  a  Federal  or  State  coal  mining 
permit  suspended  or  revoked  in  the  five 
years  preceding  the  date  of  submission 
of  the  appUcation  or  forfeited  a 
performance  bond  or  similar  security 
deposited  in  lieu  of  bond.  This 
provision  is  unchanged  from  the  current 
regulation. 

Proposed  paragraph  fo)  requires  the 
application  contain  a  brief  explanation 
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of  the  facts  involved  if  any  such 
suspension,  revocation,  or  forfeiture 
refened  to  in  paragraphs  (a)(1)  and  (a)(2) 
of  this  section  has  occurred,  including: 
(1)  the  identification  number  and  date  of 
issuance  of  the  permit,  and  the  date  and 
amount  of  bond  or  similar  security;  (2) 
identification  of  the  authority  that 
suspended  or  revoked  the  permit  or 
forfeited  the  bond  and  the  stated  reasons 
for  the  action;  (3)  the  current  status  of 
the  permit,  bond,  or  similar  seciuity 
involved;  (4)  the  date,  location,  and  type 
of  any  administrative  or  judicial 
proceedings  initiated  concerning  the 
suspension,  revocation,  or  forfeiture; 
and  (5)  the  current  status  of  the 
proceedings.  The  provisions  of 
paragraph  (b)  and  its  five  subparagraphs 
are  unchanged  fit>m  the  ciurent 
regulation. 

Proposed  paragraph  (c)  requires  that 
an  application  contain  a  list  of  all 
violation  notices  received  by  the 
applicant  during  the  three-year  period 
preceding  the  application  date,  and  a 
list  of  all  outstanding  violation  notices 
received  prior  to  the  date  of  the 
application  by  any  surface  coal  mining 
operation  owned  or  controlled  by  the 
applicant.  Proposed  paragraph  (c) 
further  provides  that  for  each  violation 
notice  reported,  the  list  must  include 
the  information,  as  applicable, 
described  in  the  five  subparagraphs  that 
follow.  In  addition  to  the  proposed 
changes  described  above,  we  propose  to 
amend  paragraph  (c)  by  deleting  the 
phrase  "that  is  deemed  or  presumed  to 
be"  from  the  provision.  A  significant 
effect  of  the  changes  to  the  definitions 
of  "ownership"  and  "control"  at 
§  778.5,  as  discussed  above  in  that 
section,  is  that  presiunptions  of 
ownership  or  control  mil  no  longer 
exist  in  these  regulations.  Therefore,  we 
believe  that  any  reference  to  a  deemed 
or  presiuned  relationship  of  the 
applicant  to  operations  die  appficant 
owns  or  controls  here  in  §  778.14  is 
unnecessaiy. 

Proposed  paragraph  (c)(1)  provides 
that  for  each  violation  notice  reported, 
the  list  must  include  any  identifying 
numbers  for  the  operation,  including  the 
Federal  or  State  permit  niunber  and 
MSHA  niunber,  the  date  of  issuance  of 
the  violation  notice,  the  name  of  the 
person  to  whom  the  violation  notice 
was  issued,  and  the  name  of  the  issuing 
regulatory  authority,  department  or 
agency.  We  would  amend  the  provision 
by  deleting  the  requirement  to  provide 
the  date  of  issuance  of  the  MSHA 
number.  We  intend  this  change  to  mean 
that  only  the  identifying  numbere  are 
required.  OSM  beUeves  that  the  list 
need  not  include  the  date  an  MSHA 
number  was  issued,  since  the  actual 


MSHA  number  shoidd  provide 
sufficient  identifying  information. 

Proposed  paragraph  (c)(2)  provides 
that  for  each  violation  notice  reported, 
the  Ust  must  include  a  brief  description 
of  the  violation  alleged  in  the  notice. 
This  provision  is  unchanged  from  the 
current  regidation. 

Proposed  paragraph  (c)(3)  provides 
that  for  each  violation  notice  reported, 
the  list  must  include  the  date,  location, 
and  type  of  any  administrative  or 
judicial  proceedings  initiated 
concerning  the  violation,  including,  but 
not  limited  to,  proceedings  initiated  by 
any  person  identified  in  paragraph  (c)  of 
this  section  to  obtain  administrative  or 
judicial  review  of  the  violation.  This 
provision  is  unchanged  from  the  current 
regidation. 

Proposed  paragraph  (c)(4)  provides 
that  for  each  violation  notice  reported, 
the  list  must  include  the  ciurent  status 
of  the  proceedings  and  of  the  violation 
notice.  This  provision  is  unchanged 
from  the  current  regulation. 

Proposed  paragraph  (c)(5)  provides 
that  for  each  violation  notice  reported, 
the  list  must  include  the  actions,  if  any, 
taken  by  any  person  identified  in 
paragraph  (c)  of  this  section  to  abate  the 
violation.  This  provision  is  unchanged 
from  the  current  regulation. 

Proposed  paragraph  (d)  provides  that 
after  an  appUcant  is  notified  that  his  or 
her  application  is  approved,  but  before 
the  permit  is  issued,  the  applicant  must, 
as  applicable,  update,  correct  or  indicate 
that  no  change  has  occurred  in  the 
information  previously  submitted  under 
this  section.  This  provision  is 
unchanged  from  the  current  regulation. 

U.  Section  842.11— Fedeml  inspections 
and  monitoring 

We  propose  to  amend  paragraph 
(e)(3)(i)  at  §842.11.  It  provides  that 
OSM  will  take  action  to  ensure  that  the 
permittee  and  operator  wiU  be 
precluded  from  receiving  future  permits 
while  violations  continue  at  the  site. 
This  provision  is  a  consequence  of  an 
OSM  finding,  in  writing,  that  a  surface 
coal  mining  operation  has  been 
abandoned  and  at  least  one  notice  of 
violation  has  been  cited.  Paragraph 
(e)(3)(i)  is  proposed  to  be  amended  to 
remove  the  phrase,  "and  ownera  and 
controllers  of  the  permittee  and 
operator"  from  the  provision.  This 
change  is  consistent  with  the  redesigned 
approach  represented  by  this  proposal. 
The  phrase  proposed  to  be  removed 
indicates  that  future  applications  by  an 
applicant  whose  principals  include  the 
ownera  or  controllers  of  a  permittee  or 
operator  of  a  site  having  been 
abandoned  with  violations  will  not  be 
found  permit  ineligible  based  solely 


upon  the  violations  at  the  abandoned 
site.  We  propose  no  changes  for  the 
remaining  provisions  in  §  842 . 1 1 . 

V.  Section  843.5— Definitions 

We  propose  to  delete  the  entire 
§  843.5  which  contains  two  definitions. 
The  definition  for  "unwarranted  failure 
to  comply"  is  proposed  to  be  moved  to 
§  846.5  under  alternative  enforcement. 
The  definition  for  "willful  violation"  is 
proposed  to  be  deleted  as  inconsistent 
with  the  proposed  definition  of 
"willfril"  or  "wilUully"  under  §  701.5. 

W.  Section  843.11— Cessation  Orders 

We  propose  to  amend  paragraph  (g)  at 
§  843.11.  It  provides  that  where  OSM  is 
the  regulatory  authority,  OSM  will 
provide  written  notice  within  60  days 
after  issuing  a  cessation  order  to  any 
person  who  has  been  identified  under 
proposed  §§  773.17(h)  and  778.13(c)  as 
a  controller  or  who  has  the  ability  to 
control  the  operation  against  which  the 
cessation  order  was  issued.  We  propose 
this  amendment  to  revise  the  cross- 
references  to  §§  773.17  and  778.13  to  be 
consistent  with  the  amendments 
proposed  in  those  sections.  No  other 
revisions  to  §  843.11  are  proposed. 

X.  Section  843.13— Suspension  or 
Revocation  of  Permits:  Pattern  of 
Violations 

We  propose  to  move  §  843.13,  the 
provisions  for  suspension  or  revocation 
of  permits  for  a  pattern  of  violations, 
from  pari  843  to  §  846.14  of  part  846, 
which  is  proposed  to  be  devoted  to 
alternative  enforcement  actions.  We 
have  consistently  considered 
suspension  or  revocation  for  a  pattern  of 
violations  to  be  one  of  the  remedial 
measures  that  we  call  alternative 
enforcement  actions.  Accordingly,  we 
propose  to  move  the  provisions 
governing  suspension  or  revocation  of 
permits  for  a  pattern  of  violations  to  part 
846.  Proposed  amendments  to  the 
provisions  are  discussed  below,  at  part 
846. 

Y.  Section  843.21— Procedures  for 
Improvidently  Issued  State  Permits 

We  propose  to  amend  paragraphs  (d) 
and  (e)  of  the  provisions  at  §  843.21, 
procedures  for  improvidently  issued 
State  permits.  We  propose  no  changes  to 
the  current  regulations  in  paragraphs 
(a),  (b).  (c),  and  (f)  at  §843.21,  but  have 
re-proposed  these  provisions  to  provide 
the  opportunity  for  public  review  and 
comment.  We  propose  to  amend  the 
Federal  enforcement  provision  at 
paragraph  (d)  to  add  accurate  and 
complete  information  to  the  reasons  for 
not  taking  remedial  action.  We  propose 
to  amend  the  remedies  to  a  notice  of 
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violation  at  paragraph  (e)  to  add 

Ete  and  complete  infonnation  to 
isons  a  notice  of  violation  might 
ninated. 
Proposed  paragraph  (a)  of  §  843.21 
provides  for  the  initial  notice.  It 
vides  that,  if  OSM  has  reason  to 
eve  that  a  State  surface  coal  mining 
reclamation  permit  meets  the 
for  an  improvidently  issued 
t  in  §  773.20(b),  or  the  State 

auivalent,  and  the  State  has 
ce  appropriate  action  on  the 
permit  imder  State  program  equivalents 
df  §§773.20  and  773.21,  OSM  will  issue 
tp:the  State,  and  should  provide  to  the 
fi^rmittee,  an  initial  notice  stating  in 
Writing  the  reasons  for  that  belief.  This 
pi^vision  is  unchanged  from  the  ciurent 
rKulation. 

I  iProposed  paragraph  (b)  provides  for 
State's  response  to  the  initial  notice. 
_  irovides  that  within  30  days  of  the 
ite  on  which  an  initial  notice  is  issued 
der  paragraph  (a)  of  this  section,  the 
ite  must  demonstrate  to  OSM  in 
ting  either:  (1)  the  permit  does  not 
It  the  criteria  of  §  773.20(b),  or  the 
[te  program  equivalent;  or  (2)  the 
$tate  is  in  compliance  with  the  State 
^k>gram  equivalents  of  §§  773.20  and 
773.21.  This  provision  is  unchanged 
mm  the  current  regulation. 
T[  Proposed  paragraph  (c)  provides  for 
t^e  issuance  of  a  ten-day  notice.  It 
tttovides  that  if  OSM  finds  that  the  State 
i  IMS  failed  to  make  the  demonstration 
roquired  by  paragraph  (b)  of  this  section, 
OSM  will  issue  to  the  State  a  ten-day 
btice  stating  in  writing  the  reasons  for 
it  finding  and  requesting  that  within 
I )  days  the  State  take  appropriate  action 
der  the  State  program  equivalents  of 
)  773.20  and  773.21.  This  provision  is 
changed  from  the  current  regulation. 
Proposed  paragraph  (d)  provides  for 
iial  enforcement  under  these 
ures.  After  10  days  from  the  date 
pa  which  a  ten-day  notice  is  issued 
under  paragraph  (c)  of  §843.21,  if  OSM 
wds  that  the  State  has  failed  to  take 
appropriate  action  under  the  State 
h  rogram  eqmvalents  of  §§  773.20  and 
7^3.21.  or  to  show  good  cause  for  such 
i)  llure,  0^4  will  take  appropriate 
l^medial  action.  Paragraph  (d)  further 
"~^vides  that  such  remedial  action  may 
iclude  the  issuance  of  a  notice  of 
olation  to  the  permittee  or  operator 
juiring  that  by  a  specified  date  all 
ining  operations  must  cease  and 

E:laination  of  all  areas  for  which  a 
:lamation  obligation  exists  must 
mmence  or  continue.  This 
requirement  would  apply  unless  certain 
pDnditions  were  met  to  the  satisfaction 
of  the  responsible  agency.  These 
ponditions  woxUd  include:  (1)  abatement 
of  any  violation,  or  the  payment  of  any 


penalty,  or  fee;  (2)  execution  of  a  plan 
to  abate  the  violation  or  a  schedule  to 
pay  the  penalty  dr  fee;  (3)  the 
information  questions  have  been 
resolved;  or  (4)  the  permittee,  operator, 
and  all  operations  owned  or  controlled 
by  the  permittee  and  opmator  are  no 
longei' responsible  for  the  violation, 
penalty,  fae,  or  information.  Paragraph 
(d)  further  provides  that,  under  this 
paragraph,  good  cause  does  not  include 
the  lack  of  State  program  equivalents  of 
§§  773.20  and  773.21.  We  propose  to 
amend  paragraph  (d)  to  clarify  that  the 
regulatory  authority  will  not  take 
remedial  action  if  the  information 
questions  are  resolved  to  the  satisfaction 
of  the  responsible  agency. 

Proposed  paragraph  (e)  provides  for 
the  remedies  to  a  notice  of  violation. 
Upon  receipt  from  any  person  of 
information  concerning  the  issuance  of 
a  notice  of  violation  under  i>aragraph  (d) 
of  this  section,  OSM  will  review  the 
information  and  either  vacate  or 
terminate  the  notice  as  provided  for  in 
the  subparagraphs  that  follow. 

Proposed  paragraph  (e)(1)  provides 
that  OSM  will  vacate  the  notice  of 
violation  if  it  resulted  bom  an  erroneous 
conclusion  under  this  section  or  if 
ownership  or  control  has  been  refuted. 
We  propose  to  amend  this  provision  to 
add  "or  if  ownership  or  control  has  been 
refuted"  to  allow  for  a  successful 
challenge  to  the  ability  to  control  a 
surface  coal  mining  operation  under 
proposed  §  773.24.  A  successful 
challenge  under  §  773.24  would  also 
result  in  the  vacation  of  the  notice  of 
violation. 

Proposed  paragraph  (e)(2)  provides 
that  OSM  will  terminate  the  notice  of 
violation  if  the  three  criteria  discussed 
in  the  subparagraphs  that  follow  are 
met. 

Proposed  paragraph  (e)(2)(i)  provides 
that  the  notice  of  violation  will  be 
terminated  if  all  violations  have  been 
abated,  all  penalties  or  fees  have  been 
paid,  and  all  information  questions  have 
been  resolved.  As  with  paragraph  (d) 
above,  we  propose  to  add  information  to 
the  issues  covered  by  this  provision. 
This  change  is  consistent  with  the 
proposed  changes  at  §§  773.20  and 
773.21. 

Proposed  paragraph  (e)(2)(ii)  provides 
that  the  notice  of  violation  wiU  be 
terminated  if  the  permittee  or  any 
operation  owned  or  controlled  by  the 
permittee  has  filed  and  is  pursuing  a 
good  faith  appeal  of  the  violation, 
penalty,  fee,  or  information  request,  or 
has  entered  into  and  is  complying  with 
an  abatement  plan  or  payment  schedule 
to  the  satisfaction  of  the  responsible 
agency.  As  with  paragraphs  (d)  and 
(e)(2)(i)  above,  we  propose  to  add 


information  to  the  issues  covered  by  this 
provision. 

Proposed  paragraph  (e)(2)(iii) 
provides  that  the  notice  of  violation  will 
be  terminated  if  the  permittee  and  all 
operations  owned  or  controlled  by  the 
permittee  are  no  longer  responsible  for 
the  violation,  penalty,  fee,  or 
information.  As  with  paragraphs  (d), 
(e)(2)(i),  and  (e)(2)(ii)  above,  we  propose 
to  add  information  to  the  issues  covered 
by  this  provision. 

Proposed  paragraph  (f)  provides  for 
no  civil  penalty  under  the  provisions  at 
§843.21.  OSM  will  not  assess  a  civil 
penalty  for  a  notice  of  violation  issued 
under  this  section.  This  provision  is 
unchanged  from  the  current  regulation. 

Z.  Section  843.24 — Oversight  of  State 
Permitting  Decisions  With  Respect  to 
Ownership  or  Control  or  the  Status  of 
Violations 

We  would  remove  the  provisions  for 
the  oversight  of  State  permitting 
decisions  with  respect  to  ownership  or 
control  or  the  status  of  violations  at 
§  843.24  from  the  regulations.  Our 
approach  to  permit  eligibiUty  and 
permitting  decisions  would  be 
redesigned  by  way  of  this  proposal. 
Therefore,  provisions  for  oversight  of  a 
State's  permitting  decisions  in  the 
context  of  presumptions  of  ownership 
or  control  or  the  status  of  a  violation  are 
no  longer  required.  However,  this 
change  in  no  way  alters  our  oversight 
obligations  with  respect  to  permit 
information,  permitting  decisions  or  the 
use  of  the  AVS.  Provisions  for  States  to 
maintain  data  on  State-issued  violations 
in  AVS  is  provided  for  in  proposed 
§773.22.  Accordingly,  §843.24  is 
proposed  to  be  removed  from  our  rules. 

AA.  Part  846— Alternative  Enforcement 

We  have  devoted  considerable  time 
and  effort  to  eUciting  comments  and 
suggestions  from  a  broad  range  of 
interested  parties  prior  to  the 
development  of  a  conceptual  framework 
for  this  proposal.  As  the  concepts  for 
permit  information,  permit  eligibility, 
and  investigation  evolved,  it  became 
apparent  that  another  element  was 
required  to  complete  the  conceptual 
framework  of  the  redesigned  approach. 
That  key  element  is  alternative 
enforcement. 

In  the  current  regulations,  provisions 
exist  for  alternative  enforcement  at  30 
CFR  §  845.15(b)(2).  Those  provisions 
provide  for  appropriate  action  under 
sections  518(e),  518(f),  521(a)(4),  and 
521(c)  of  SMCRA  whenever  a  violation 
has  remained  unabated  for  30  days. 

We  propose  to  amend  part  846  to 
provide  further  regulator/  authority  for 
the  use  of  certain  enforcement  actions 
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that  we  collectively  call  "alternative 
enforcement."  We  view  alternative 
enforcement  actions  as  those 
enforcement  measures  provided  for 
under  sections  518  and  521  of  SMCRA. 
These  actions  would  be  in  addition  to 
those  provided  for  in  §  845.15(b)(2).  and 
would  include  provisions  for  individual 
dvil  penalties,  currently  the  whole  of 
part  846.  Additionally  the  proposed 
regulations  make  it  clear  that  we  will 
pursue  all  appropriate  remedies  to 
correct  SMCRA  violations.  Permittees 
have  occasionally  acted  as  if  a 
regulatory  authority  may  pursue  only 
one  of  the  alternative  enforcement 
options  set  out  in  30  CFR  §  845.15(b)(2). 
This  proposed  rule  makes  it  clear  that 
we  may  pursue  more  than  one  option 
and  are  not  limited  to  any  single  remedy 
to  correct  SMCRA  violations. 

We  have  concluded  that  under  the 
January  31, 1997.  Court  of  Appeals' 
ruling,  an  applicant's  owners  or 
controllers  with  violations  might  be  able 
to  continue  unimpeded,  in  the  surface 
coal  mining  business,  although  not  as  a 
permittee.  Therefore,  we  have  sought 
through  alternative  enforcement  to 
compel  compliance  from  those  who 
would  ignore,  fail,  or  refuse  to  meet 
their  affirmative  duty  to  comply  with 
the  Act  and  regulatory  program.  We 
propose  to  rely  upon  the  powerful 
statutory  provisions  in  the  Act  which 
authorize  alternative  enforcement.  The 
proposal  provides  the  regulatory  means 
whereby  those  statutory  remedies  are 
implemented  to  compel  compliance 
under  the  regulatory  program.  State 
regulatory  authorities  have  similar 
alternative  enforcement  remedies 
available  imder  State-law  coimterparts 
to  SMCRA.  Under  this  proposal  the 
regulatory  authorities  will  more  readily 
be  able  to  invoke  the  remedies  available 
to  them. 

AA.l.  Section  846.1 — Scope 

We  propose  to  amend  §  846.1.  the 
scope  of  part  846.  It  states  that  part  846 
will  govern  the  use  of  measures 
provided  for  in  the  Act  at  sections 
201(c)(1).  510(c).  518(e).  518(f).  518(g). 
521(a)(4).  and  521(c).  that  we 
collectively  call  "alternative 
enforcement"  measures  or  actions.  OSM 
and  State  regulatory  authorities  will  use 
these  measures  to  compel  compliance 
whenever  any  person  engaging  in  or 
carrying  out  surface  coal  mining 
operations  as  an  owner,  controller, 
agent,  permittee,  or  operator  has  failed 
in  his  or  her  duty  to  promptly  correct 
violations.  A  determination,  finding,  or 
conviction  made  under  these  provisions 
must  be  so  designated  in  the  AVS  by 
OSM  or  the  State  regulatory  authority 
for  the  person  for  whom  the 


determination,  finding,  or  conviction  is 
made. 

AA.2.  Section  846.5 — ^Definitions 

We  propose  to  amend  §  846.5  by 
moving  the  definitions  of  "knowingly" 
and  "willfully"  to  §  701.5  and  amend 
them.  The  definition  of  "unwarranted 
failure  to  comply"  is  proposed  to  be 
moved  fit)m  §  843.5  to  §  846.5  to 
support  the  provisions  for  suspension  or 
revocation  of  a  piermit  for  a  pattern  of 
violations. 

"Unwarranted  failure  to  comply" 
would  mean  the  failure  of  a  j)ermittee, 
operator,  agent,  or  owner  or  controller  of 
a  permittee  or  operator  to  prevent  the 
occurrence  of  any  violation  of  his  or  her 
permit  or  any  requirement  of  the  Act  or 
regulations  due  to  indifference,  lack  of 
diligence,  or  lack  of  reasonable  care.  It 
also  would  mean  the  failure  to  abate  any 
violation  of  such  permit  or  any 
requirement  of  the  Act  or  regulations 
due  to  indifference,  lack  of  diligence,  or 
lack  of  reasonable  care.  This  amended 
definition  would  pertain  to  an  operator, 
owner,  controller,  or  agent  of  a 
permittee  or  operator  in  addition  to  the 
permittee.  We  also  propose  to  add  "or 
any  requirement"  between  "any 
violation  of  such  permit"  and  "of  the 
Act  or  regulations."  This  revision 
addresses  an  apparent  typographical 
error  in  the  current  definition.  We 
believe  the  definition  of  "unwarranted 
failure  to  comply"  is  more  meaningful 
within  the  provisions  for  alternative 
enforcement. 

The  definition  of  "violation,  failure, 
or  refusal"  in  §846.5  would  mean:  (1) 
A  violation  of  a  condition  of  a  permit 
issued  imder  a  Federal  program,  a 
Federal  lands  program.  Federal 
enforcement  under  section  502  of  the 
Act.  or  Federal  enforcement  of  a  State 
program  under  section  521  of  the  Act; 
or  (2)  a  failure  or  refusal  to  comply  with 
any  order  issued  imder  section  521  of 
the  Act.  or  any  order  incorporated  in  a 
final  decision  issued  by  the  Secretary 
imder  the  Act,  except  an  order 
incorporated  in  a  decision  issued  under 
sections  518(b)  or  703  of  the  Act.  This 
language  is  unchanged'&om  the  current 
definition. 

AA.3.  Section  846.11— Criminal 
Penalties 

We  propose  to  create  §  846.11  to 
contain  the  provisions  for  criminal 
penalties.  It  would  provide  OSM  and 
State  regulatory  authorities  with 
regulatory  language  to  implement  the 
statutory  provisions  of  section  518(e)  of 
the  Act.  TTie  language  in  the  propcraed 
provisions  is  taken  directly  from  the 
statutory  provisions  in  section  518(e). 
Use  of  these  provisions  would  entail  a 


finding  by  the  regulatory  authority  for  a 
person  meeting  the  criteria  for  criminal 
prosecution  and  the  referral  of  that 
finding  to  the  Attorney  General,  as 
appropriate,  to  pursue  prosecution 
under  the  provisions  of  the  Act  and 
these  regulations. 

Proposed  paragraph  (a)  provides  that 
the  regulatory  authority  may  pursue 
criminal  sanctions  against  any  person 
who  willfully  and  knowingly  (1) 
violates  a  condition  of  a  permit;  or  (2) 
fails  or  refuses  to  comply  with  any  oider 
issued  under  section  521  or  526  of  the 
Act  or  any  order  incorporated  into  a 
final  decision  issued  by  the  Secretary;  or 
(3)  makes  any  false  statement, 
representation,  or  certification,  or  fails 
to  make  any  statement,  representation, 
or  certification  in  any  application, 
record,  report,  plan,  or  other  document 
filed  or  required  to  be  maintained 
pursuant  to  the  regulatory  program  or 
any  order  or  decision  issued  by  the 
Secretary  under  the  Act. 

Proposed  paragraph  (b)  provides  that 
the  regulatory  authority  may  pursue 
criminal  sanctions  against  a  permittee, 
operator,  or  any  owner,  controller, 
principal  or  agent  of  the  permittee  or 
operator  if  the  violation,  failure  or 
refusal  under  paragraph  (a)  of  this 
section  remains  uncorrected  for  more 
than  30  days  after  (1)  the  suspension  or 
revocation  of  a  permit  under  §  846.14  of 
this  part,  or  (2)  the  issuance  of  a 
violation  notice  to  an  unpermitted 
operation. 

Proposed  paragraph  (c)  provides  that 
any  person  convicted  under  proposed 
§  846.11  may  be  subject  to  punishment 
by  a  fine  of  not  more  than  $10,000  or 
imprisonment  of  not  more  than  one 
year,  or  both. 

AA.4.  Section  846.12— Individual  Qvil 
Penalties 

We  propose  to  replace  current 
§  846.12  with  the  provisions  for 
individual  dvil  penalties.  Proposed 
§  846.12  is  based  on  the  existing 
provisions  for  individual  civil  penalties 
which  are  currently  the  entire  part  846 
and  which,  in  turn,  are  based  upon  the 
statutory  requirements  of  section  518(f) 
of  the  Act.  We  propose  to  re-nimiber  the 
existing  regulations  governing 
individual  dvil  penalties,  with  only 
minor  edits  to  the  language  of  the 
provisions.  We  propose  these  provisions 
to  authorize  the  regulatory  authority  to 
make  a  determination  for  persons  who 
meet  the  criteria  for  the  assessment  of 
an  individual  dvil  penalty. 

Proposed  paragraph  (a)  introduces  the 
two  criteria  that  must  be  met  in  order 
for  an  individual  dvil  penalty  to  be 
assessed.  The  heading  is  provided  for  at 
current  §  846.12. 
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Proposed  paragraph  (a)(1)  provides 
it,  except  as  provided  in  paragraph 
)(2)  of  this  section,  the  regidatory 
ii  ithoiity  may  assess  an  individual  civil 
malty  against  any  corporate  director, 
ficer  or  agent  of  a  corporate  permittee 
r  operator  who  knowingly  and 
willfully  authorised,  ordered  or  carried 
out  a  violation,  failure  or  refusal.  This 
provision  is  currently  at  §  846.12(a).  The 
<3^oss-reference  "paragraph  (b)"  is 
ged  to  "paragraph  (a)(2)"  in  the 
posed  provisions.  In  additirai.  we 
pose  to  add  "or  operator"  to 
[graph  (a)(1)  to  indicate  that  any 
iporate  director,  officer,  or  agent  of  an 

itor  may  also  be  assessed  an 
idividual  dvil  penalty.  This 
lendment  is  consistent  with  other 
visions  in  this  proposal,  notably  at 
lis  773.15  and  778.13,  where  we  propose 
<  ^  provide  for  the  lesponsibiUties  and 
I  ^ligations  of  operators,  different  from 
'  j^  permittee,  in  the  conduct  of  surface 
I  ipal  mining  and  reclamation  operaticms. 

Pn^xwea  paragraph  (a)(2)  provides 
that  the  agency  will  not  assess  an 
individuid  dvil  penalty  in  situations 
resulting  from  a  permit  violation  by  a 
Gprporate  permittee  imtil  the  agency 
USUB8  a  cessatiCHi  order  to  the  corporate 
permittee  for  the  violation,  and  this 
cessation  order  has  remained  unabated 
f<>r  30  days.  Hie  proposed  language  is 
imchanged  from  the  current  regulation 
tt§  846.12(b). 

:  Proposed  paragraph  (b)  provides  for 
the  amount  of  individuial  dvil  penalty. 
^e  proposed  heading  is  unchanged 
from  the currrat heedingat  § 846.14. 
Proposed  paragraph  (1^(1)  provides 
that  in  determining  the  amount  of  an 
dividual  dvil  penalty  assessed  under 
[ph  (a)  of  this  section,  the 
iry  authority  will  consider  the 
itfltia  specified  in  section  518(a)  of  the 
induding  (i)  the  individual's 
:ory  of  authorizing,  ordming  or 

out  previous  violations,  {allures 
refusals  at  the  particular  sur&ce  coal 
ining  operation;  (ii)  the  seriousness  of 


le  violation.  &ilure  or  refusal  (as 
indicated  by  the  extent  of  damage  and/ 
the  cost  of  reclamation),  induding 
y  irreparable  harm  to  the  environment 
id  any  hazard  to  the  health  and  safety 
if  the  public;  and  (iii)  the  demonstrated 
good  feith  of  the  individual  charged  in 
impting  to  achieve  rapid  ccnnpliance 
ir  notification  of  the  violation,  feilure 
refiisaL  Tlie  current  provision  is  at 
§  846.14(a)(i)  through  (a)(iii).  Except 
the  amended  cross-reference  in 

ph  (b)(1),  the  proposed  language 
unchanged  from  the  current 
ition. 

posed  paragraph  (b)(2)  provides 
that  the  penalty  will  not  exceed  $5,000 
for  each  violation.  Paragraph  (b)(2) 


further  provides  that  each  day  of  a 
continuing  violation  may  be  deemed  a 
separate  violation  and  the  regulatory 
authority  may  assess  a  separate 
individual  dvil  penalty  for  each  day  the 
violation,  failure  or  rehisal  continues, 
from  the  date  of  service  of  the 
underlying  notice  of  violation,  cessation 
order  or  other  order  incorporated  in  a 
final  dedsion  issued  by  the  Secretary, 
until  abatement  or  compliance  is 
achieved.  The  proposed  language  is 
imchanged  from  the  current  regulation 
at  §  846.14(b). 

Proposed  paragraph  (c)  provides  for 
the  procedure  for  the  assessment  of  an 
individual  dvil  penalty.  The  heading  is 
unchanged  from  the  current  regulation 
at  §846.17. 

Proposed  paragraph  (c)(1)  provides  for 
the  notice  of  an  individual  dvil  penalty. 
It  states  that  the  regulatory  authority 
will  serve  on  each  individual  to  be 
assessed  an  Individual  dvil  penalty  a 
notice  of  proposed  individual  dvil 
penalty  assessment,  including  a 
narrative  explanaticm  of  the  reasons  for 
the  penalty,  the  amount  to  be  assessed, 
and  a  copy  of  any  underlying  notice  of 
violation  and  cessation  order.  The 
proposed  language  is  xmchanged  from 
the  current  r^ulation  at  S  846.17(a). 

Proposed  paragraph  (c)(2)  provides  for 
the  final  order  and  me  opportunity  for 
review.  It  provides  that  tne  notice  of 
proposed  individual  dvil  penalty 
assessment  will  become  a  final  order  of 
the  Secretary,  30  days  after  service  upon 
the  individual,  unless  the  individual 
files  within  30  days  of  service  of  the 
notice  of  proposed  individual  dvil 
penalty  assessment  a  petition  for  review 
with  the  Hearings  Division.  Office  of 
Hearings  and  Appeals,  U.S.  Department 
of  the  InteriOT.  4015  Wilson  Boulevard. 
Arlington.  Virginia  22203  (Phone:  703- 
235-3800),  in  accordanoe  with  43  CFR 
4.1300  et  seq.;  or  the  OSM  and  the 
individual  or  responsible  corporate 
permittee  agree  within  30  days  of 
service  of  this  notice  of  propoMd 
individual  dvil  penalty  assessment  to  a 
schedule  or  plan  for  the  abatement  or 
correction  of  the  violation,  failure  or 
refusal.  The  pn^KMed  language  is  based 
on  the  current  regulations  at 
§§846.17(b)(i)and(b)(ii). 

Proposed  paragraph  (c)(3)  provides  for 
the  service  of  an  individual  dvil 
pMialty.  Paragraph  (c)(3)  provides  that 
for  purposes  of  tiiis  section,  OSM  will 
perform  swvice  on  the  individual  to  be 
assessed  an  individual  dvil  penalty  by 
certified  mail  or  by  any  alternative 
means  consistent  with  the  rules 
governing  service  of  a  summons  or 
complaint  under  Rule  4  of  the  Federal 
Rules  of  Qvil  Procedure.  Service  is 
complete  upon  tender  of  the  notice  of 


proposed  assessment  and  induded 
information  or  of  the  certified  mail  and 
is  not  deemed  incomplete  because  of 
refusal  to  accept.  The  proposed 
language  is  based  on  the  current 
regulation  at  §  846.17(c). 

F*roposed  paragraph  (d)  provides  for 
the  conditions  imder  whidi  an 
individual  civil  penalty  is  paid.  The 
proposed  heading  is  unchanged  from 
the  current  headhig  §  846.18. 

Paragraph  (d)(1)  provides  for  the 
payment  of  an  individual  dvil  penalty 
when  there  has  been  no  abatement  or 
appeal  of  the  penalty.  It  provides  that  if 
a  notice  of  proposed  individual  civil 
penalty  becomes  a  final  order  in  the 
absence  of  a  petiticm  for  review  or 
abatement  agreement,  the  penalty  will 
be  due  upon  the  issuance  of  the  final 
order.  The  proposed  language  is 
imchanged  from  the  current  regulation 
at  §  846.18(a). 

Proposed  paragraph  (d)(2)  provides 
for  the  payment  of  an  individual  dvil 
penalty  when  the  individual  subjed  to 
the  penalty  appeals  the  penalty.  It 
provides  that  if  an  individtial  named  in 
the  notice  of  proposed  individiul  dvil 
penalty  assessment  files  a  petition  for 
review  in  accordance  with  43  CFR 
4.1300  et  seq.,  the  penalty  becomes  due 
upon  issuance  of  a  final  administrative 
order  affirming,  increasing,  or 
decreasing  the  proposed  penalty.  The 
proposed  language  is  unchanged  from 
the  current  r^julation  at  §  846.18(b). 

Proposed  paragraph  (d)(3)  provides 
for  the  payment  of  an  individual  dvil 

Cslty  when  an  abatement  agreement 
been  executed.  It  provides  that 
where  the  regulatory  authority  and  the 
corporate  permittee  or  individual  have 
agreed  in  writing  on  a  plan  for  the 
abatement  of.  or  compuance  with,  the 
imabated  order,  an  individual  named  in 
a  notice  of  proposed  individual  dvil 
penalty  assessment  may  postpone 
paymmt  until  receiving  either  a  final 
order  bom  the  regulatory  authority 
stating  that  the  penalty  is  due  on  the 
date  of  such  final  order,  or  written 
notice  that  abatement  or  compliance  is 
satisfadcHy  and  the  penalty  hiss  been 
withdrawn.  This  provision  is  currenUy 
at  $  846.18(c).  Except  for  punduation. 
the  proposed  provision  is  unchanged 
from  the  current  regulation. 

Proposed  paragraph  (d)(4)  provides 
for  instances  of  delinquent  payment.  It 
provides  that  following  the  expiration  of 
30  days  after  the  issuance  of  a  final 
order  assessing  an  individual  dvil 
penalty,  any  delinquent  penalty  is 
subjed  to  interest  at  the  rate  established 
quarterly  by  the  U.S.  Department  of  the 
Treasiuy  for  use  in  apphdng  late  charges 
on  late  payments  to  the  Federal 
government,  under  Treasiuy  Finandal 


s. 
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Manual  6-8020.20.  Paragraph  (d)(4) 
further  provides  that  the  Treasury 
current  value  of  funds  rate  is  published 
by  the  Fiscal  Service  in  the  notices 
section  of  the  Federal  Register  and  that 
interest  on  unpaid  penalties  wrill  run 
from  the  date  payment  first  was  due 
until  the  date  of  payment.  Paragraph 
(d)(4)  further  provides  that  failure  to  pay 
overdue  penalties  may  result  in  one  or 
more  of  the  actions  specified  in 
§§  870.15(e)(1)  through  (e)(5)  and  that 
delinquent  penalties  are  subject  to  late 
payment  penalties  specified  in 
§  870.15(f)  and  processing  and  handling 
charges  in  §  870.15(g).  The  proposed 
language  is  unchanged  from  the  ciurent 
regulation  at  §  846.18(d). 

AA.5.  Section  846.14 — Suspension  or 
Revocation  of  Permits:  Pattern  of 
Violations 

We  propose  to  replace  ciurent 
§  846.14  with  provisions  to  allow  the 
regulatory  authority  to  suspend  or 
revoke  permits  for  a  pattern  of 
violations.  The  provisions  proposed  in 
§  846.14  are  based  upon  the  current 
provisions  at  §843.13  which,  in  turn, 
are  based  upon  the  statutory 
requirements  of  section  521(a)(4)  of  the 
Act. 

Proposed  paragraph  (a)(1)  provides 
that  the  Director  will  issue  an  order  to 
a  permittee,  requiring  them  to  show 
cause  why  the  permit  and  their  right  to 
mine  imder  the  Act  should  not  be 
suspended  or  revoked,  if  the  regulatory 
authority  determines  that  a  pattern  of 
violations  of  any  requirements  of  the 
Act,  this  Chapter,  the  applicable 
program,  or  any  permit  condition 
required  by  the  Act  exists  or  has  existed, 
and  that  the  violations  were  caused  by 
the  permittee  willfully  or  through 
unwarranted  failure  to  comply  with 
those  requirements  or  conditions. 

Paragraph  (a)(2)  further  provides  that 
violations  committed  by  any  person 
conducting  surface  coal  mining 
operations  on  behalf  of  the  permittee 
would  be  attributed  to  the  permittee, 
unless  the  permittee  establishes  that  the 
violations  were:  (1)  acts  of  deliberate 
sabotage  or  in  direct  contravention  of 
the  expressed  orders  of  the  permittee;  or 
(2)  willful  and  knowing  violations  of  a 
contract  provision  which  the  permittee 
actively  tried  to  prevent. 

Paragraph  (a)(3)  provides  that  if  OSM 
determines  that  a  pattern  of  violations 
exists,  it  will  promptly  file  a  copy  of  any 
order  to  show  cause  with  the  Office  of 
Hearings  andAppeals.  We  believe  that 
the  permittee  should  be  protected  from 
a  determination  under  the  provisions  of 
proposed  §  846.14  in  instances  where  a 
violation  resulted  from  activities  that 
occxu  in  direct  opposition  to  orders  or 


direction  given  by  the  permittee  and 
where  the  permittee  actively  tried  to 
prevent  a  violation  that  results  from  the 
willful  and  knowing  disregard  of  a 
provision  in  a  contract  between  the 
permittee  and  its  operator. 

Proposed  paragraph  (a)(4)  provides 
that  the  regulatory  authority  may 
determine  that  a  pattern  of  violations 
exists  or  has  existed  after  considering 
the  circumstances,  including:  (1)  the 
number  of  violations,  cited  on  more 
than  one  occasion,  of  the  same  or 
related  requirements  of  the  Act,  the 
regulations,  the  applicable  program,  or 
the  permit;  (2)  the  niunber  of  violations, 
cited  on  more  than  one  occasion,  of 
different  requirements  of  the  Act,  the 
regulations,  the  applicable  program,  or 
the  permit;  and  (3)  the  extent  to  which 
the  violations  were  isolated  departures 
from  lawful  conduct.  We  would  remove 
the  language  in  the  current  provision 
whereby  a  determination  of  a  pattern  of 
violations  is  based  upon  two  or  more 
Federal  inspections  within  any  12- 
month  period.  We  have  concluded  that 
the  Act  at  section  521(a)(4)  does  not 
contain  specific  criteria  as  set  out  in  the 
current  regidation.  However,  we  invite 
comments  on  this  proposed  change. 

Proposed  paragraph  (a)(5)  provides 
that  the  regulatory  authority  will 
promptly  review  the  history  of 
violations  of  any  permittee  or  operator 
who  has  been  dted  for  violations  of  the 
same  or  related  requirements  of  the  Act, 
this  Chapter,  the  applicable  program,  or 
the  permit.  Paragraph  (a)(5)  further 
provides  that  if,  after  such  review,  the 
regulatory  authority  determines  that  a 
pattern  of  violations  exists  or  has 
existed,  the  regulatory  authority  will 
issue  an  order  to  show  cause  as 
provided  in  paragraph  (a)(1)  of  this 
section.  This  provision  is  currently  at 
§  843.13(a)(3).  We  would  amend  the 
provision  to  add  that  we  will  review  a 
history  of  violations  for  the  operator  in 
addition  to  the  permittee.  We  propose 
this  change  to  provide  for  the 
responsibilities  and  obligations  of 
operators,  different  from  the  permittee, 
in  the  conduct  of  siu-face  coal  mining 
and  reclamation  operations.  We  woidd 
further  amend  the  provision  to  remove 
the  language  whereby  the  review  of 
violations  is  based  upon  three  or  more 
Federal  inspections  within  any  12- 
month  period.  As  discussed  above  in 
proposed  paragraph  (a)(4),  we  have 
concluded  that  the  Act  at  section 
521(a)(4)  does  not  contain  specific 
criteria  as  set  out  in  the  current 
regulation.  Therefore,  we  propose  to 
remove  the  criteria  in  the  proposed  rule. 
We  also  invite  comments  on  this 
proposed  change. 


Proposed  paragraph  (a)(6)  provides 
that,  in  determining  whether  a  pattern 
exists  or  has  existed,  OSM  will  consider 
only  violations  issued  as  a  result  of:  (1) 
the  enforcement  of  the  provisions  of 
Title  IV  of  the  Act,  or  a  Federal  program 
or  a  Federal  lands  program  under  Title 
V;  (2)  a  Federal  ins[>ection  diuing  the 
interim  program  and  before  the 
applicable  State  program  was  approved 
under  sections  502  or  504  of  the  Act;  or 
(3)  Federal  enforcement  of  a  State 
program  in  accordance  with  sections 
504(b)  or  521(b)  of  the  Act.  This 
provision  is  currently  at  §843.13(a)(4)(i) 
and  includes  paragraphs  (A),  (B),  and 
(C).  We  would  amend  the  current 
regulation  at  §  843.13(a)(4)  by  revising 
the  language  and  reorganizing  the 
provisions.  In  proposed  paragraph 
(a)(6),  the  phrase,  "the  number  of 
violations  within  any  12-month  period" 
is  replaced  with  "whether  a  pattern 
exists  or  has  existed."  This  revision  is 
consistent  with  the  amendments  to 
provisions  here  in  proposed  §  846.14  in 
paragraphs  (a)(1)  and  (a)(3).  We  would 
delete  the  last  clause  in  paragraph  (a)(4) 
to  make  the  language  in  paragraph  (a)(6) 
more  concise.  In  addition,  we  are  re- 
proposing  current  subparagraph 
(a)(4)(i)(A)  as  subparagraph  (a)(6)(i)  to 
require  that  the  provision  applies  not 
only  to  Title  V,  but  also  to  Title  IV  of 
the  Act. 

As  Indicated  above  In  proposed 
paragraphs  (a)(5)  and  (a)(6),  we  invite 
comments  on  what  constitutes  a  pattern 
of  violations.  Specifically,  we  ask 
whether  the  review  of  the  history  of 
violations  and  a  determination  of 
whether  a  pattern  exists  is  permit- 
specific.  Alternatively,  should  it  Include 
a  controller's  compliance  history  at 
prior  operations.  For  example,  if  a 
controller  has  been  associated  with  two 
previous  mining  operations  that  have 
failed  to  pay  reclamation  fees  and  the 
cvurrent  operation  is  delinquent  in 
paying  reclamation  fees,  would  this 
constitute  a  pattern  of  violations? 

We  have  not  re-proposed  the  current 
provision  at  §  843.1 3(a)(4)(ll)  in 
§846.14.  We  believe  that  this  provision 
is  inconsistent  with  our  proposal  to 
eliminate  the  pre-determlned  number  of 
inspections  and  the  defined  time  frame 
for  the  occiurence  of  the  violations  in 
order  to  establish  a  pattern  of  violations. 

Proposed  paragraph  (b)  provides  for 
the  hearing  and  order  In  the  procedures 
for  suspension  or  revocation  of  a  permit 
for  a  pattern  of  violations.  A  heading 
would  be  inserted  at  paragraph  (b) 
identifying  that  the  provisions  that 
follow  pertain  to  the  hearing  and  order 
under  these  regulations. 

Proposed  paragraph  (b)(1)  provides 
that  if  the  permittee  files  an  answer  to 
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tj  I  i  show  caitse  order  and  requests  a 
^^  aring  under  43  CFR  Part  4.1190  ef 
seq.,  a  public  bearing  will  be  provided 
as  set  forth  in  that  part.  Paragraph  (b)(1) 
corresponds  to  the  current  regulation  at 
§$43.13(b).  Paragraph  (b)(1)  would  be 
eAliended  to  provide  for  the  specific 
r^latory  citation  in  43  CFR  Part  4. 
'  Prop(»ed  paragraph  (b)(2)  provides 
that  within  the  time  limits  set  forth  in 
43  CFR  Part  4.1190  et  seq.,  the  Office  of 
Hearings  and  Appeals  will  issue  a 
\|mtten  determination  as  to  whether  a 
Mttem  of  violations  exists  and,  if 
appropriate,  an  order.  Paragraph  (b)(2) 
ftirther  provides  that  if  the  Office  of 
Ijl^anngs  and  Appeals  revokes  or 
^spends  the  permit  and  the  permittee's 
right  to  mine  imder  the  Act,  the 
permittee  must  immediately  cease 
surface  coal  mining  operations  on  the 
permit  and  must  comply  with 
^ti^chever  of  the  two  following 
paragraphs  is  appUcable.  This  provision 
is  revised  from  the  current  regulation  at 
^43.13(c).  We  would  amend  the 
provision  by  deleting  "sixty  days"  and 
^hereby  deferring  to  43  CFR  Part  4.1190 
it  seq.  for  the  time  period  within  which 
'"  le  Office  of  Hearings  and  Appeals  will 
sue  a  written  determination  and  order. 
Proposed  paragraph  (b)(2)(i)  provides 
It  if  the  permit  and  the  right  to  mine 
_jder  the  Act  are  revoked,  the  permittee 

iiist  complete  reclamation  within  the 
ne  specified  in  the  order.  The 
oposed  language  is  unchanged  from 
the  current  regulation  at  §  843.13(c)(1). 
Proposed  paragraph  (b)(2)(ii)  provides 
lat  if  the  permit  and  the  right  to  mine 
ider  the  Act  are  suspended,  the 
_jrmittee  must  complete  all  affirmative 
obligations  to  abate  all  conditions, 
iractices,  or  violations  as  specified  in 
Lhe  order.  The  proposed  language  is 
L  nchanged  frtim  the  current  regulation 
atS843.13(c)(2). 

Proposed  paragraph  (c)  provides  for 
t  le  review  of  violations  under  the 
[  rocedures  for  suspension  or  revocation 
t  f  a  permit  for  a  pattern  of  violations. 
1 1  provides  that  whenever  a  permittee 
i  ails  to  abate  a  violation  contained  in  a 
I  LOtice  of  violation  or  cessation  order 
1  nthin  the  abatement  period  set  in  the 
1  lotice  or  order  or  as  subsequently 
« xtended.  the  regxUatory  authority  will 
1  eview  the  permittee's  history  of 
^  lolatioBS  to  determine  whether  a 
!]  lattem  of  violations  exists  and  will 
i  ssue  an  order  to  show  cause  as 
I  ippropriate.  This  provision  is  currently 
I  it  §  843.13(d).  We  propose  to  add  a 
heading  to  identify  the  content  of  the 
irovision  and  to  delete  the  cross- 
eference  to  §  845.15(b)(2)  from  the 
( :urrent  regulation.  Insofar  as  we  are 
proposing  fully-developed  regidatory 
>rovisions  for  alternative  enforcement 


actions  here  in  part  846,  we  believe  the 
cross-reference  to  §  845.15(b)(2)  in  the 
regulations  for  suspension  or  revocation 
of  a  permit  for  a  pattern  of  violations  is 
no  longer  required. 

Proposed  paragraph  (d)  provides  for 
the  service  of  the  show  cause  order 
under  the  procedures  for  suspension  or 
revocation  of  a  permit  for  a  pattern  of 
violations.  Paragraph  (d)  provides  that 
for  purposes  of  this  section  and  §  846.15 
of  this  part,  the  permittee  and/or 
operator,  or  owner,  controller,  principal, 
or  agent  of  the  permittee  or  operator 
must  be  served  by  certified  mail,  or  by 
any  alternative  means  consistent  with 
the  rules  governing  service  of  a 
summons  or  complaint  under  Rule  4  of 
the  Federal  Rules  of  Civil  Procedure. 
Paragraph  (d)  further  provides  that 
service  is  complete.upon  delivery  of  the 
order  or  of  the  certified  mail  and  is  not 
considered  incomplete  because  of  a 
person's  refusal  to  accept. 

AA.6.  Section  846.15 — Suspension  or 
Revocation  of  Permits:  Failiue  to 
Comply  With  a  Permit  Condition 

We  propose  to  create  §  846.15  to 
provide  procedures  for  the  suspension 
or  revocation  of  a  permit  for  failure  to 
comply  with  a  permit  condition.  We 
believe  these  provisions  are  required 
under  the  redesigned  approach  and  are 
included  under  alternative  enforcement 
actions.  One  of  the  aspects  of  the 
redesign  proposed  today  is  an  increased 
emphasis  on  the  obligations  and 
responsibilities  of  persons  after  a  permit 
is  approved  and  issued.  We  believe  that 
all  persons  who  engage  in  or  carry  out 
surface  coal  mining  operations, 
including  permittees  and  operators, 
have  an  affirmative  duty  to  comply  with 
every  condition  under  which  a  permit  is 
issued  in  order  to  continue  to  have  the 
benefit  of  an  approved  permit.  We  also 
believe  that  regulatory  authorities  must 
have  the  abiUty  to  compel  compUance 
of  persons  who  fail  to  comply  with 
permit  conditions.  Moreover,  we  have 
concluded  that  the  statutory  provisions 
in  section  201(c)  of  the  Act  provide  the 
authority  for  proposed  §  846.15. 

Paragraph  (a)  of  proposed  §  846.15 
provides  the  general  provision  for 
suspension  or  revocation  for  failure  to 
comply  with  a  permit  condition.  It 
states  that  if  the  regulatory  authority 
finds  that  a  permittee  or  operator,  or  any 
owner,  controller,  principal,  or  agent  of 
a  permittee  or  operator,  has  failed  to 
comply  with  any  condition  imposed  on 
an  approved  permit,  the  agency  will 
order  the  permittee  or  operator,  or  any 
owner,  controller,  principal,  or  agent  of 
the  permittee  or  operator,  to  show  cause 
why  the  permit  should  not  be 
suspended  or  revoked. 


Proposed  paragraph  (b)  provides 
procediues  for  suspension  or  revocation 
for  failure  to  comply  with  additional 
permit  conditions  provided  for  in 
proposed  §  773.18.  Paragraph  (b) 
provides  that  if  the  regulatory  authority 
finds:  (1)  a  permittee  has  less  than  five 
years  experience  or  controllers  without 
demonstrated  successful  environmental 
compliance:  and  (2)  the  permittee  or 
operator,  or  any  owner,  controller, 
principal,  or  agent  of  the  permittee  or 
operator  has  failed  to  comply  with  the 
additional  permit  conditions  imposed 
under  §  773.18  and  the  permittee  is 
imable  or  unwilling  to  comply  with  the 
mining  and  reclamation  plans.  We  have 
proposed  this  provision  to  provide 
regulatory  authorities  with  an 
administrative  remedy  to  use  when  a 
permittee  or  operator  or  other  person 
subject  to  the  additional  permit 
conditions  under  §  773.18  fails  to 
comply  with  the  additional  conditions. 
We  also  invite  comments  on  the 
proposal  in  §846.15,  especially  the 
criteria  the  regulatory  authority  would 
use  to  find  a  permittee  unable  or 
unwilUng  to  comply  with  the  mining 
and  reclamation  plan. 

Proposed  paragraph  (c)  provides  for 
the  hearing  and  order  under  the 
procedures  for  suspension  or  revocation 
of  a  permit  for  failure  to  comply  with  a 
permit  condition. 

Proposed  paragraph  (c)(1)  provides 
that  if  the  permittee  files  an  answer  to 
the  show  cause  order  and  requests  a 
hearing  under  43  CFR  part  4  Subpart  L, 
a  public  hearing  may  he  provided  as  set 
forth  in  that  part. 

Proposed  paragraph  (c)(2)  provides 
that  if  the  Office  of  Hearii^s  and 
Appeals  revokes  the  permit,  the 
permittee  and  the  operator,  if  any,  must 
immediately  cease  surface  coal  mining 
operations  on  the  permit  and  must 
complete  reclamation  within  the  time 
specified  in  the  order. 

Proposed  paragraph  (c)(3)  provides 
that  if  the  permit  is  suspended,  the 
permittee  and  operator  must  complete 
all  affirmative  obligations  to  abate  all 
conditions,  practices,  or  violations  as 
specified  in  the  order. 

Proposed  paragraph  (c)(4)  provides 
that  if  the  right  of  an  owner,  controller, 
principal  or  agent  of  the  permittee  or 
operator  to  engage  in  or  carry  out 
surface  coal  mining  operations  is 
suspended  or  revoked,  such  person  is 
prohibited  from  owning,  controlling,  or 
serving  as  a  principal  or  agent  for  any 
siu-face  coal  mining  operation  as 
specified  in  the  order. 

Proposed  paragraph  (d)  provides  for 
the  service  of  the  show  cause  order 
under  the  procedures  for  suspension  or 
revocation  of  a  permit  for  failure  to 
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comply  with  a  permit  condition. 
Paragraph  (d)  provides  that  the 
provisions  for  service  in  §  846.14  also 
govern  service  under  §  846.15. 

AA.7.  Section  846.16— Civil  Actions  for 
Relief 

We  propose  to  create  §  846.16  to 
provide  procedures  whereby  OSM  and 
State  regulatory  authorities  may  pursue 
civil  actions  for  rehef  under  the 
authority  of  section  521(c)  of  the  Act. 
We  propose  to  add  these  provisions  to 
part  846  to  complement  administrative 
determinations  and  referrals  for 
prosecution.  Under  each  remedial 
action,  whether  administrative,  civil,  or 
criminal,  we  woidd  seek  compliance 
firom  those  who  would  ignore,  fail,  or 
refuse  to  meet  their  affirmative  duty  to 
comply  with  the  Act  and  the  regulatory 
program.  The  use  of  the  regulations  in 
§  846.16  entails  a  finding  by  the 
regulatory  authority  that  a  person  meets 
the  proposed  criteria  and  referral  to  the 
Attorney  General,  as  appropriate,  to 
pursue  one  or  more  appropriate  civil 
actions  under  the  Act  and  these 
regulations. 

Proposed  paragraph  (a)  provides  that 
under  section  521(c)  of  the  Act,  OSM 
will  request  the  Attorney  General  to 
institute  civil  action  for  relief  according 
to  these  procedures.  Civil  actions  for 
relief  include  a  permanent  or  temporary 
injimction,  restraining  order,  or  any 
other  appropriate  order  in  the  district 
court  of  the  United  States  for  the  district 
in  which  the  surface  coal  mining 
operation  is  located  or  in  which  the 
permittee  or  operator  has  its  principal 
ofBce.  OSM  or  the  State  regulatory 
authority  will  seek  such  civil  action 
whenever  a  permittee  or  operator,  or 
owner,  controller,  principal,  or  agent  of 
the  permittee  or  operator  is  found  to 
have  committed  any  one  of  six  actions 
described  in  the  paragraphs  that  follow. 

Proposed  paragraph  (a)(1)  provides 
that  OSM  or  a  State  regulatory  authority 
may  pursue  a  civil  action  for  relief  if  the 
permittee  or  operator,  or  owner, 
controller,  principal,  or  agent  of  the 
permittee  or  operator  has:  (i)  violated  or 
failed  or  refused  to  comply  with  any 
order  or  decision  issued  by  OSM  or  the 
State  regulatory  authority  with 
jurisdiction  under  the  Act;  or  (ii) 
interfered  with,  hindered,  or  delayed 
the  agency  with  jurisdiction  in  carrying 
out  the  provisions  of  the  Act  or  its 
implementing  regulations. 

Proposed  paragraph  (a)(l)(iii) 
provides  that  OSM  or  a  State  regulatory 
authority  may  pursue  a  civil  action  for 
relief  if  the  permittee  or  operator,  or 
owner,  controller,  principal,  or  agent  of 
the  permittee  or  operator  has  refused  to 


admit  the  agency's  authorized 
representative  onto  the  mine  site. 

Proposed  paragraph  (a)(l)(iv)  provides 
that  OSM  or  a  State  regulatory  authority 
may  pursue  a  civil  action  for  relief  if  the 
permittee  or  operator,  or  owner, 
controller,  principal,  or  agent  of  the 
permittee  or  operator  has  refused  to 
allow  inspection  of  the  mine  by  the 
agency's  authorized  representative. 

Proposed  paragraph  (a)(l)(v)  provides 
that  OSM  or  a  State  regulatory  authority 
may  pursue  a  civil  action  for  relief  if  the 
permittee  or  operator,  or  owner, 
controller,  principal,  or  agent  of  the 
permittee  or  operator  has  refused  to 
furnish  any  information  or  report 
requested  by  the  agency  under  the 
provisions  of  the  Act  or  its 
implementing  regulations. 

Proposed  paragraph  (a)(l)(vi)  provides 
that  OSM  or  a  State  regulatory  authority 
may  pursue  a  civil  action  for  relief  if  the 
permittee  or  operator,  or  owner, 
controller,  principal,  or  agent  of  the 
permittee  or  operator  has  refused  to 
allow  access  to,  and  copying  of,  such 
records  as  the  agency  determines 
necessary  to  carry  out  the  provisions  of 
the  Act  and  its  implementing 
regulations. 

Proposed  paragraph  (b)  provides  that 
temporary  restraining  orders  will  be 
issued  in  accordance  with  Rule  65  of  the 
Federal  Rules  of  Qvil  Procedure,  as 
amended. 

Proposed  paragraph  (c)  provides  that 
any  relief  granted  by  the  court  to  enforce 
an  order  under  paragraph  (a)(l)(i)  of  this 
section  will  continue  in  effect  until 
completion  of  all  proceedings  for  review 
of  such  order  under  the  Act  or  its 
implementing  regulations  unless, 
beforehand,  the  district  court  granting 
such  relief  sets  aside  or  modifies  the 
order. 

We  also  propose  to  incorporate  the 
current  provisions  at  §§  846.17  and 
846.18  into  the  provisions  proposed  at 
§  846.12,  as  noted  in  that  section. 


IV.  Procedural  Determinations 

1.  Executive  Order  12866— Regulatory 
Planning  and  Review 

This  document  is  not  a  significant 
rule  and  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget  under 
Executive  Order  12866. 

a.  This  rule  will  not  have  an  effect  of 
$100  million  or  more  on  the  economy. 
It  will  not  adversely  affect  in  a  material 
way  the  economy,  productivity, 
competiUon,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  Tribal  governments  or  communities. 

b.  This  rule  will  not  create  a  serious 
inconsistency  or  otherwise  interfere 
wdth  an  action  taken  or  planned  by 
another  agency. 


c.  This  rule  does  not  alter  the 
budgetary  efliects  or  entitlements,  grants, 
user  fees,  or  loan  programs  or  the  rights 
or  obligations  of  their  recipients. 

d.  This  rule  does  not  raise  novel  legal 
or  policy  issues. 

2.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  determination 
is  based  on  the  findings  that  the 
regulatory  additions  in  the  rule  will  not 
significantly  change  costs  to  industry  or 
to  the  Federal,  State,  or  local 
governments.  Furthermore,  the  rule 
produces  no  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  United  States  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

3.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2).  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule: 

a.  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions  because  the  rule 
does  not  impose  major  new 
requirements  on  the  coal  mining 
industry  or  consumers. 

c.  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
for  the  reasons  stated  above. 


4.  Unfunded  Mandates 

This  rule  does  not  impose  an 
unfunded  mandate  on  State,  local,  or 
Tribal  governments  or  the  private  sector 
of  more  than  $100  million  per  year.  The 
rule  does  not  have  a  significant  or 
unique  effect  on  State,  local  or  Tribal 
govenmients  or  the  private  sector.  A 
statement  containing  the  information 
required  by  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1531,  et  seq.)  is  not 
required. 

5.  Executive  Order  12630— Takings 
In  accordance  with  Executive  Order 

12630,  the  rule  does  not  have  significant 
takings  impUcations.  This 
determination  is  based  on  the  fact  that 
the  rule  will  not  have  an  impact  on  the 
use  or  value  of  private  property  and  so. 
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Aoes  not  result  in  significant  costs  to  the 
tovemment. 

B.  Executive  Order  12612— Federalism 

In  accordance  with  Executive  Order 
12612.  the  rule  does  not  have  significant 
Federalism  implications  to  warrant  the 

i>reparation  of  a  FederaUsm  Assessment 
or  the  reasons  discussed  in  the  Record 
)f  Compliance  on  file  in  OSM's 
Administrative  Record.  The  proposed 
rule  does  not  meet  the  threshold  criteria 
for  requiring  a  Federalism  Assessment 
because  it  would  not  "have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government." 

7.  Executive  Order  12988 — Civi7  Justice 
Reform 

In  accordance  with  Executive  Order 
12988.  the  Office  of  the  Solicitor  has 
determined  that  this  rule  does  not 
unduly  burden  the  judicial  system  and 


meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order. 

8.  Paperwork  Reduction  Act 

In  accordance  with  44  U.S.C.  3507. 
OSM  has  submitted  the  information 
collection  and  record  keeping 
requirements  of  30  CFR  Parts  773,  774. 
and  778  to  the  Office  of  Mianagement 
and  Budget  (OMB)  for  review  and 
approval. 

30  CFR  Part  773 

Title:  Requirements  for  Permits  and 
Permit  Processing. 

OMB  Control  Number:  102»-^4EW. 

Abstract:  The  regulations  at  30  CFR 
773  implement  section  510  (c)  of  the  Act 
by  requiring  information  from  permit 
applicants,  the  coordination  and 
regulatory  review  of  information 
regarding  ownership  and  control  of  the 
applicant  and  violation  history,  and  the 
public  participation  in  the  approval 
process  for  a  smiace  coal  mining  permit. 
It  also  establishes  notification 
requirements  and  decision  criteria  for 


the  agency  responsible  for  making 
decisions  on  applications. 

Need  for  and  Use:  OSM  and  State 
regulatory  authorities  use  the 
information  collected  under  30  CFR  Part 
773  to  ensiue  that  persons  planning  to 
conduct  surface  coal  mining  operations 
meet  the  criteria  for  permit  approval 
imder  section  510(b)  of  the  Act.  and  is 
eligible  to  receive  a  permit  under 
section  510(c). 

Respondents:  Persons  who  prepare 
the  approximately  300  applications  for 
permits  for  surface  coal  mining 
operations  that  OSM  and  State 
regulatory  authorities  receive  each  year, 
and  the  24  State  regulatory  authorities 
who  must  evaluate  the  permit 
applications. 

Total  Annual  Burden:  OSM  estimates 
that  a  person  will  need  an  average  of  34 
hours  to  prepare  the  portion  of  the 
permit  application  required  under  part 
733.  including  the  regulatory  review 
time.  The  burden  placed  on  respondents 
by  section  is  as  follows: 

BIUMO  OOOC  4*10-06-^ 


SECTION 

773 

.  RESPONSES 

HOURS  PER 
RESPONSE 

TOTAL  HOURS 

13 

324 

2.5 

825 

15(bXI) 

295 

31 

9,145 

1  I9(bXl) 

295 

.5 

148 

1  19(eX2) 

124 

10 

1.000 

1  22(b-c) 

0 

0 

0 

1  TOTALS 

324 

34 

11,118 

30  CFR  Part  774 

Title:  Revision;  Renewal;  and 
Transfer.  Assignment,  or  Sale  of  Permit 
Rights. 

OMB  Control  Number:  1029-NE\N. 

Abstract:  Sections  506  and  511  of  the 
Act  provide  that  persons  seeking  permit 
revisions,  renewals,  transfer, 
assigiunent.  or  sale  of  permit  rights  for 
surface  coal  mining  activities  submit 
relevant  information  to  the  regulatory 
authority  to  determine  whether  the 
applicant  meets  the  requirements  for  the 
action  anticipated. 

Need  For  and  Use:  OSM  and  State 
regulatory  authorities  use  the 
information  collected  to  determine 
whether  the  application  meets  the 
statutory  and  regulatory  standards  for 
approval  of  a  permit  revision,  renewal. 


or  transfer,  assigiunent  or  sale  of  permit 
rights. 

Respondents:  Persons  who  prepare 
the  approximately  5.370  annual  permit 
revisions,  renewals,  and  requests  for 
approval  of  permit  transfers,  sales  or 
assignments  and  the  24  State  regulatory 
authorities  that  process  these  permit 
changes. 

Total  Annual  Burden:  The  estimated 
annual  burden  for  this  part  totals  97,214 
hours.  Specifically,  OSM  estimates  that 
4,000  permit  revisions  will  be  received 
annually,  requiring  8  hours  for  each 
respondent  to  prepare,  and  an 
additional  8  hours  for  each  State 
regulatory  authority  to  review  and 
approve  or  deny.  OSM  anticipates 
receiving  725  permit  renewals  aimually 
requiring  16  hours  for  operators  to 
prepare,  and  an  additional  16  hours  for 


each  State  regulatory  authority  to  review 
and  approve  or  deny.  Finally,  OSM 
estimates  that  645  appUcations  for 
transfer,  assignment,  or  sale  of  permit 
rights  will  be  received  annually 
requiring  8  hoius  to  prepare  and  8  hours 
to  review  by  the  appropriate  regulatory 
authority.  Therefore,  OSM  estimates 
that  respondent  burden  will  be  32  hours 
for  the  average  request  for  permit 
renewals,  revisions,  or  transfers, 
assignments  or  sales,  in  addition  to  the 
time  required  for  regulatory  review. 

30  CFR  Part  778 

Title:  Permit  Applications — ^Minimum 
Requirements  for  Legal,  Financial, 
Compliance,  and  Related  Information. 

OMB  Control  Number:  1029-NEW. 

Abstract:  Part  778  implements  section 
507(b)  of  the  Act  which  provides  that 
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persons  applying  for  a  permit  to 
conduct  siu-face  coal  mining  operations 
must  submit  to  the  regulatory  authority 
certain  information  regarding  the 
applicant  and  affiliated  entities,  their 
compliance  history,  property  ownership 
and  other  property  rights,  right  of  entry, 
hability  insurance,  the  status  of 
unsuitability  claims,  and  proof  of 
publication  of  a  newspaper  notice  to 
promote  public  participation. 


Need  For  and  Use:  OSM  and  State 
regulatory  authorities  use  the 
information  collected  to  insure  that  all 
legal,  financial  and  compliance 
requirements  are  satisfied  prior  to 
issuance  of  a  permit. 

Respondents:  Persons  who  prepare 
the  approximately  300  annual  permit 
applications  to  conduct  surface  coal 
mining  and  reclamation  operations,  and 
the  24  State  regulatory  authoriUes  who 


process  the  information  prior  to 
approval  or  denial  of  the  application. 

Total  Annual  Burden:  The  estimated 
annual  burden  for  this  part  totals  8,223 
hours,  which  translates  to  an 
approximate  burden  of  25  hours  for 
respondents  to  complete  this  portion  of 
the  permit  application,  in  addition  to 
the  time  required  for  regulatory  review. 
The  burden  placed  on  respondents  by 
section  is  as  follows: 

MLLMQ  COOE  4310-OS-P 


INFORMATION  COLLECTION  SUMMARY  FOR  30  CFR  PART      1 

778                                                      1 

SECTION 

RESPONDENTS 

HOURS  PER 
RESPONDENT 

TOTAL 
HOURS 

778.13 

324 

6 

1,800 

778.14 

324 

6 

1.800 

778.15 

324 

6 

1.795 

778.16 

224 

9 

1.798 

778.17 

324 

3 

895 

778.22 

69 

3 

135 

TOTALS 

324 

25 

8.223 

Comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  OSM  and  State 
regulatory  authorities,  including 
whether  the  information  will  have 
practical  utiUty; 

(b)  The  acciu-acy  of  OSM's  estimate  of 
the  burden  of  the  proposed  collection  of 
information; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  ' 

(d)  Ways  to  minimize  the  biu-den  of 
collection  on  the  respondents. 

Under  the  Paperwork  Reduction  Act. 
OSM  must  obtain  0MB  approval  of  all 
information  and  record  keeping 
requirements.  No  person  is  required  to 
respond  to  an  information  collection 
request  unless  the  form  or  regulation 
requesting  the  information  has  a 
currently  valid  OMB  control  (clearance) 
number.  These  niunbers  appear  in 
section  xxx.lO  of  30  CFR  Parts  700 
through  955.  To  obtain  a  copy  of  OSM's 
information  collection  clearance 
requests,  explanatory  information,  and 
related  forms,  contact  John  A.  Trelease 
at  (202)  208-2783  or  by  e-mail  at 
jtreleas@osmre.gov. 


By  law.  OMB  must  submit  conunents 
to  OSM  within  60  days  of  publication  of 
this  proposed  rule,  but  may  respond  as 
soon  as  30  days  after  pubUcation. 
Therefore,  to  ensure  consideration  by 
OMB,  you  must  send  comments 
regarding  these  burden  estimates  or  any 
other  aspect  of  these  information 
collection  and  record  keeping 
requirements  by  January  20, 1999,  to  the 
Office  of  Management  and  Budget. 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Interior  Desk  Officer 
725  17th  Street,  NW.  Washington,  DC 
20503.  Please  refer  to  the  appropriate 
OMB  Control  Numbers  in  any 
correspondence. 

9.  National  Environmental  Policy  Act 

OSM  has  prepared  a  draft 
environmental  assessment  (EA)  of  this 
proposed  rule  and  has  made  a  tentative 
finding  that  it  would  not  significantly 
affect  the  quaUty  of  the  hmnan 
environment  under  section  102(2)(C)  of 
the  National  Environmental  Policy  Act 
of  1969  (NEPA).  42  U.S.C.  §4332{2)(C). 
It  is  anticipated  that  a  finding  of  no 
significant  impact  (FONSI)  will  be  made 
for  the  final  rule  in  accordance  with 
OSM  procedures  under  NEPA.  The  draft 


EA  is  on  file  in  the  OSM  Administrative 
Record  at  the  address  specified 
previously  (see  ADDRESSES).  The  EA  will 
be  completed  and  a  finding  made  on  the 
significance  of  any  resulting  impacts 
prior  to  promulgation  of  the  final  rule. 

10.  Clarity  of  this  regulation. 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  imderstand.  We  invite  your 
comments  on  how  to  make  this 
proposed  nde  easier  to  understand, 
including  answers  to  questions  such  as 
the  following:  (1)  Are  the  requirements 
in  the  proposed  rule  clearly  stated?  (2) 
Does  the  proposed  rule  contain 
technical  language  or  jargon  that 
interferes  with  its  clarity?  (3)  Does  the 
format  of  the  proposed  rule  (grouping 
and  order  of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Would  the  rule  be  easier  to 
imderstand  if  it  were  divided  into  more 
(but  shorter)  sections?  (A  "section" 
appears  in  bold  type  and  is  preceded  by 
the  symbol  "§"  and  a  numbered 
heading;  for  example,  §  773.15).  (5)  Is 
the  description  of  the  proposed  rule  in 
the  SUPPt^MENTARV  INFORMATION  section 
of  this  preamble  helpful  in 
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I J  tderstanding  the  proposed  rule?  What 
el^e  could  we  do  to  make  the  proposed 
rtlle  easier  to  understand? 

Send  a  copy  of  any  comments  that 
( ( incem  how  we  could  make  this 
]  I  oposed  rule  easier  to  understand  to: 
Cllffice  Regulatory  Affairs,  Department  of 
the  Interior.  Room  7229. 1849  C  Street 
NW,  Washington.  DC  20240.  You  may 
also  e-mail  the  comments  to  this 

idress:  Execsec@ios.doi.gov 

I.  Authors 

The  proposed  rule  has  been 
iveloped  by  the  Ownership  and 
jntrol  Redesign  Team.  Earl  Bandy  is 
le  Team  Leader.  The  principal  authors 
t^m  the  Team  were  Ann'Singleton. 
Gary  Kitzmiller.  Sherry  Wilson,  and 
Steve  McEntegart.  Editing  the  proposed 
rule  was  coordinated  by  Steve 
McEntegart.  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  U.S. 
Department  of  the  Interior.  1951 
Constitution  Avenue,  N.W., 
IViTashington,  D.C.  20240. 


listof  Sub|ects 

W  CFR  Part  701 

Law  enforcement.  Surface  mining. 
I  Jnderground  mining. 

io  CFR  Part  724 

Administrative  practice  and 
Procedure.  Penalties,  Surface  mining. 
Indergroimd  mining. 

.  (0  CFR  Part  773 

Administrative  practice  and 
>rocedure,  Reporting  and  record 
seeping  requirements.  Surface  mining, 
Jndergroimd  mining. 

W  CFR  Part  774 

Reporting  and  record  keeping 
equirements.  Surface  mining, 
Jnderground  mining. 

W  CFR  Part  778 

Reporting  and  record  keeping 
lequirements,  Siuiace  mining, 
Jndergroimd  mining. 

30  CFR  Part  842 

Law  enforcement.  Surface  mining. 
Underground  mining. 

30  CFR  Part  843 

Administrative  practice  and 
procedure.  Law  enforcement.  Reporting 
and  record  keeping  requirements, 
Surface  mining.  Underground  mining. 

30  CFR  Part  846 

Administrative  practice  and 
procedure.  Penalties,  Siu-face  mining, 
Undergroimd  mining. 


Dated:  December  4. 1998. 
Sylvia  V.  Baca, 

Acting  Assistant  Secretary,  Land  and 
Minemls  Management. 

For  the  reasons  given  in  the  preamble, 
OSM  proposes  to  amend  30  CFR  Parts 
701.  724,  773,  774,  778,  842,  843. and 
846  as  set  forth  below: 

PART  701-PERMANENT 
REGULATORY  PROGRAM 

1.  Revise  the  authority  citation  for    ^ 
part  701  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Amend  §  701.5  as  follows: 

a.  Remove  the  definition  of  Willful 
violation. 

b.  Revise  the  definition  of  Successor 
in  interest  to  read  as  set  forth  below: 

c.  Add  the  followring  definitions  in 
alphabetical  order  to  read  as  set  forth 
below: 

{701^    Definitions. 

Applicant/Violator  System  or  AVS 
means  the  automated  information 
system  of  appUcant,  permittee,  operator, 
violation,  and  related  data  OSM 
maintains  to  achieve  compliance  with 
SMCRA. 
»        *        •        •        • 

Federal  violation  notice  means  a 
violation  notice  issued  by  OSM  or  by 
another  agency  or  instrumentality  of  the 
United  States. 

•  *        *        •        • 

Knowing  or  knowingly  means  that  an 
individual  knew  or  had  reason  to  know 
in  authorizing,  ordering,  or  carrying  out 
an  act  or  omission  that  such  an  act  or 
omission  constituted  a  violation  of  the 
Act.  or  a  failure  or  refusal  to  comply 
with  the  Act. 

•  «        *        *        * 

Link  to  a  violation  means  that  a 
person  owning  or  having  the  ability  to 
control  the  proposed  surface  coal 
mining  operation  has  owned  or  had  the 
ability  to  control  smface  coal  mining 
operations  at  another  site  at  the  time  a 
viofation  existed  at  that  other  operation. 

Outstanding  violation  means  a 
violation  notice  that  remains  unabated 
or  uncorrected  beyond  the  abatement  or 
correction  period. 

State  violation  notice  means  a 
violation  notice  issued  by  a  State 
regulatory  authority  or  by  another 
agency  or  instrumentality  of  State 
government. 
*        •        •        •        • 

Successful  environmental  compliance 
means  having  no  outstanding  violations 
and  demonstrating  consistent  abatement 


and  other  correction  of  violations, 
payment  of  civil  penalties,  and  payment 
of  reclamation  fees  within  the  time 
frames  estabUshed  for  abatement  and 
payment,  allowing  for  administrative 
due  process. 

Successor  in  interest  means  a  person 
who  the  regulatory  authority  approves 
as  the  new  permittee  when  there  is  a 
permittee  diange. 
•        •        •        •        • 

Violation  notice  means  any  written 
notification  from  a  govenunental  entity 
of  a  violation  of  the  Act  or  any  Federal 
regulation  issued  under  the  Act,  a  State 
program,  or  any  Federal  or  State  law  or 
regufation  pertaining  to  air  or  water 
environmental  protection,  in  connection 
with  a  surface  coal  mining  operation.  It 
includes,  but  is  not  limited  to,  a  notice 
of  violation;  an  imminent  harm 
cessation  order;  a  failure-to-abate 
cessation  order;  a  final  order,  bill,  or 
demand  letter  pertaining  to  a  delinquent 
dvil  penalty;  a  bill  or  demand  letter 
pertaining  to  delinquent  reclamation 
fees;  a  notice  of  bond  forfeiture,  where 
one  or  more  violations  upon  which  the 
forfeiture  was  based  have  not  been 
corrected;  a  notice  of  bond  forfeiture 
where  the  cost  of  reclamation  has 
exceeded  the  amount  forfeited,  or  in 
States  with  bond  pools,  a  determination 
that  additional  reclamation  or 
reimbursement  is  required. 
•        *        •        •        * 

Willful  or  willfully  means  that  an 
individual  acted  either  intentionally, 
voluntarily  or  consciously,  and  with 
intentional  disregard  or  plain 
indifference  to  legal  requirements  in 
authorizing,  ordering  or  carrying  out  an 
action  or  omission  that  constituted  a 
violation  of  the  Act,  or  a  failure  or 
refusal  to  comply  with  the  Act  or  any 
Federal  or  State  law  or  regulation 
applicable  to  surface  coal  mining 
operations. 

Part  724-INDiVIDUAL  CIVIL 
PENALTIES 

3.  Revise  the  authority  citation  for 
part  724  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

1724.5    [Amwidad] 

4.  In  §  724.5  remove  the  definitions  of 
Xnowing/y  and  Willfully. 

PART  773-REOUiREMENTS  FOR 
PERMITS  AND  PERMIT  PROCESSING 

5.  Revise  the  authority  citation  for 
part  773  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq..  16  U.S.C 
470  et  seq..  16  U.S.C.  661  et  seq..  16  U.S.C 
703  et  seq.,  16  U.S.C.  6686  et  seq..  16  U.S.C 
469  et  seq.,  and  16  U.S.C.  1531  et  seq. 
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$773.5    [Removed] 

6.  Remove  §  773.5. 

7.  Revise  §  773.10  to  read  as  follows: 

§773.10    Information  Collection. 

(a)  Under  the  Paperwork  Reduction 
Act,  the  Office  of  Management  and 
Budget  (OMB)  has  approved  the 
information  collection  requirements  of 
this  part.  Regulatory  authorities  will  use 
this  information  in  processing  surface 
coal  mining  permit  applications. 
Persons  intending  to  conduct  such 
operations  must  respond  to  obtain  a 
benefit.  A  Federal  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  clearance  number  for  this  part 
is  1029-NEW. 

(b)  We  estimate  that  the  public 
reporting  burden  for  this  part  will 
average  34  hours  per  response, 
including  time  spent  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  conunents  regarding  this  burden 
estimate  or  any  other  aspect  of  these 
information  collection  requirements, 
including  suggestions  for  reducing  the 
burden,  to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Information  Collection  Clearance 
Officer.  Room  210, 1951  Constitution 
Avenue,  NW,  Washington,  DC  20240; 
and  the  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs,  Attention:  Interior 
Desk  Officer,  725  17th  Street,  NW, 
Washington,  DC  20503.  Please  refer  to 
OMB  Control  Number  1029-NEW  in 
any  correspondence. 
8.  Amend  §  773.15  as  follows: 

a.  In  the  last  sentence  of  paragraph 
(a)(1)  remove  the  reference  to 
"paragraph  (b)(2)  of  this  secUon"  and 
add  "part  775  of  this  chapter"  in  its 
place. 

b.  Add  paragraph  (a)(3)  to  read  as  set 
forth  below. 

c.  Revise  paragraphs  (b)(1),  (b)(2),  and 
(b)(3)  to  read  as  set  forth  below. 

d.  In  paragraph  (b)(4)(i)(C)(l)  remove 
the  date  "September  30, 1994"  and  add 
"September  30,  2004"  in  its  place. 

e.  Revise  paragraph  (e)  to  read  as  set 
forth  below. 

§773.15    Review  of  pennit  applications. 

(a)*  •  * 

(3)  We,  the  regulatory  authority,  will 
determine  whether  you,  the  applicant, 
are  eligible  under  §  773.16  to  receive  a 
permit. 

(i)  We  will  evaluate  whether  your 
application  contains  accurate  and 


complete  information,  to  make  the 
finding  required  under  paragraph  (c)(1) 
of  this  section. 

(ii)  If  we  find  that  you  have  submitted 
inaccurate,  incomplete,  or  inconsistent 
legal  identity,  complitmce,  or  technical 
information,  you  must  correct  the 
omission,  inaccuracy,  or  inconsistency. 
We  may  stop  review  of  the  application 
until  the  issue  is  resolved. 

(b)  Review  of  the  applicant's  legal 
identity  information.  (1)  We  will  make 
an  initial  determination  whether  your 
legal  identity  information  submitted 
under  §  778.13  of  this  chapter  is 
accurate  and  complete,  based  upon 
information  provided  in  the  permit 
application,  an  AVS  check,  and  all  other 
reasonably  available  information.  Once 
we  make  a  preliminary  determination 
that  the  information  is  accurate  and 
complete,  we  will  update  the  relevant 
records  in  the  AVS  with  any  previously 
unreported  legal  identity  information 
within  30  days.  This  update  must  occur 
before  requesting  a  report  from  the  AVS 
on  the  applicant's  compliance  history 
imder  paragraph  (b)(3)(i)  of  this  section, 
(i)  If  we  find  that  you,  the  operator,  or 
any  owner,  controller,  principal,  or 
agent  of  you  or  your  operator  has 
knowingly  or  vidllfully  concealed 
information  about  any  person  owning  or 
having  the  ability  to  control  you  or  your 
operator  we  will — 

(A)  Inform  you  in  writing  of  our 
finding  and  ask  you  or  the  operator  to 
disclose  all  persons  having  such  a 
relationship  to  you  or  the  operator 
before  making  a  decision  on  a  permit 
application;  and 

iB)  Investigate  to  determine  if  your 
response  under  paragraph  (b)(l)(i)(A)  of 
this  section  is  a  full  disclosure. 

(1)  Depending  on  the  results  of  your 
response  to  paragraph  (b)(l)(i)(A)  of  this 
section  and  the  investigation  under 
paragraph  (b)(l)(i)(B).  we  may  deny  the 
permit  application;  and 

[2]  Refer  our  finding  to  the  Attorney 
General  or  equivalent  State  office  for 
prosecution  imder  section  518(g)  of  the 
Act  and  §  846.11  of  this  chapter. 

(2)  Review  of  the  applicant's  pennit 
history,  (i)  We  will  use  AVS  and  any 
other  available  information  to  review 
your  permit  history  and  the  permit 
history  of  any  person  with  the  abiUty  to 
control  you.  Our  review  vdll  determine 
how  long  you  or  those  vdth  the  ability 
to  control  you  or  the  operation  have 
conducted  surface  coal  mining 
operations  and  whether  such  conduct 
has  been  in  compHance  with  applicable 
requirements. 

(li)  If  you  have  5  years  or  more 
experience  as  a  permittee  or  operator  of 
a  surface  coal  mining  operation,  you  are 
not  subject  to  additiond  permit 


conditions  under  §  773.18  unless  any 
person  with  the  ability  to  control  you  or 
the  operation  is  linked  to  an  outstanding 
violation. 

(iii)  If  we  determine  from  the 
information  provided  in  the  application 
under  §  778.13  of  this  chapter  that  none 
of  the  persons  identified  in  the 
application  has  had  any  previous 
mining  experience,  we  will  ask  you  to 
affirm  that  neither  you  nor  any  person 
with  the  ability  to  control  you  has 
mining  experience.  We  will  investigate 
whether  any  person  not  identified  in  the 
application  will  control  the  proposed 
surface  coal  mining  operation  as  either 
an  operator  or  other  controller  as 
defined  in  §  778.5  of  this  chapter. 

(3)  Review  of  the  applicant's 
compliance  history,  (i)  Review  of 
violations.  We  will  request  a  report  from 
AVS  on  your  history  of  compUance  with 
SMCRA  whenever  there  is  an 
application  for  a  permit  or  revision, 
renewal,  transfer,  assignment,  or  sale  of 
permit  rights. 

(A)  We  will  rely  upon  your 
compliance  history,  and  the  history  of 
operations  you  owned  or  controlled,  to 
make  a  permit  eUgibility  finding  under 
secUon  510(c)  of  SMCRA,  unless  there 
is  an  indication  that  the  history  of 
persons  other  than  you  also  should  be 
included. 

(B)  If  you.  or  any  surface  coal  mining 
operation  you  owned  or  controlled,  has 
an  outstanding  violation,  we  may  not 
approve  the  application  unless: 

fl)  The  regulatory  authority  with 
jurisdiction  over  the  violation  approves 
a  properly  executed  abatement  plan  or 
payment  schedule;  or 

(2)  The  violation  i&.  being  abated  or  is 
the  subject  of  a  good  faith 
administrative  or  judicial  appeal, 
contesting  the  validity  of  the  violation: 
or 

(3)  The  violation  is  subject  to  the 
presumption  of  NOV  abatement  under 
§  773.16(b). 

(C)  Any  application  approved  with 
outstanding  violations  must  be 
conditioned  under  §  773.1 7(j). 

(D)  OSM  will  serve  a  preliminary 
finding  of  permanent  permit 
ineligibility  under  43  CFR  4.1351.on 
you  or  an  operator  if  we  findlhat: 

(1)  You  owned  or  controlled  mining 
operations  with  a  demonstrated  pattern 
of  willful  violations  of  the  Act  and  its 
implementing  regulations,  and 

[2)  The  violations  are  of  such  nature 
and  duration  that  they  result  in 
irreparable  damage  to  the  environment 
so  as  to  indicate  your  or  your  operator's 
intent  not  to  comply  with  the  Act  or 
implementing  regulations. 

(E)  You  or  your  operator  may  request 
a  hearing  under  43  CFR  4.1350  through 
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'  .1356  with  the  Office  of  HearingB  and 
i  Lppeals  within  30  days  of  receiving  a 
ireliminary  finding  under  paragraph 
3)(i)(D)  of  this  section.  If  you  or  yoxu- 
iperator  files  a  request  for  a  hearing 
der  43  CFR  4.1350  through  4.1356. 
J  Office  of  Hearings  and  Appeals  will: 

(1)  Give  written  notice  of  tne  hearing 
1 0  you  or  the  operator  and 

(2)  Issue  a  decision  within  60  days  of 
he  filing  of  the  request  for  a  hearing. 

(F)  You  or  your  operator  may  appeal 
he  decision  of  the  administrative  law 
udge  to  the  Interior  Board  of  Land 
Vppeals  imder  procedures  in  43  CFR 
1.1271  through  4.1276  within  20  days 
liter  you  or  your  operator  receives  the 
iecision. 

(G)  You  are  not  eligible  for  a  permit 
fyou  or  anyone  proposing  to  engage  in 
jr  carry  out  operations  on  the  proposed 
permit  has  been  barred,  disqualified, 

Restrained,  enjoined,  or  otherwise 
Drohibited  from  mining  under 
i%  773.15(b)(3)(i)(C)  or  846.16  of  this 
chapter  or  by  a  Federal  or  State  court. 

(ii)  Examination  of  the  applicant's 
controllers.  (A)  We  ask  for  an  AVS 
report  on  your  owners  or  controllers 
that  shows: 

(1)  If  they  owned  or  controlled  a 
surface  coal  mining  operation  when  a 
violation  notice  was  issued  regarding 
that  operation;  and 

[2]  If  the  violation  remains 
outstanding. 

(B)  We  will  investigate  each  person 
and  violation  to  determine  whether 
alternative  enforcement  action  under 
part  846  of  this  chapter  is  appropriate. 
We  will  enter  the  results  of  each 
determination  or  referral  into  AVS. 

(C)  If  we  find  that  you  have  less  than 
5  years  experience  or  have  owners  or 
controllers  that  are  linked  to 
outstanding  violations: 

(1)  We  will  consider  you  to  have 
insufficient  or  unsuccessful 
environmental  compliance  and 

(2)  You  will  be  subject  to  additional 
permit  conditions  imder  §  773.18. 
•        *        •        •        * 

(e)  Final  compliance  review.  After  we 
determine  you  are  eligible  for  a  permit, 
but  before  the  permit  is  issued,  we  will 
review  any  new  information  submitted 
or  discovered  during  the  permit 
application  review.  No  more  than  3 
business  days  hefore  permit  issuance. 
we  will  again  request  a  report  from  AVS 
on  your  Wstory  of  compliance  with 
SMCRA  to  ensure  that^ou  are  not 
currently  linked  to  any  outstanding 
violations. 

9.  Add  §  773.16  to  read  as  follows: 

f  773.16    Permit  eligibility  detannlnatlon. 

(a)  We  will  determine  whether  you 
are  eligible  for  a  permit  based  upon  your 


permit  and  compliance  history, 
operations  you  own  or  control,  and 
operations  you  owned  or  controlled. 

(1)  If  we  find  you  eligible  based  upon 
your  permit  and  compliance  history  and 
the  compUance  history  of  your  owners 
and  controllers  imder  §  773.15.  then  we 
will  determine  whether  we  should 
impose  additional  conditions  imder 
§  773.18  before  permit  issuance. 

(2)  If  we  find  you  ineligible,  we  will 
send  you  written  notice  of  our  decision. 
The  notice  will  tell  you  why  you  are 
ineligible  and  how  to  challenge  a 
finding  on  the  ability  to  control  a 
surface  coal  mining  operation. 

(b)  Presumption  of  NOV  abatement. 
This  paragraph  appUes  to  a  notice  of 
violation  (NOV)  issued  under  §  843.12 
of  this  chapter  or  imder  a  Federal  or 
State  program.  If  the  requirements  in 
paragraph  (b)(1)  of  this  section  are  met, 
we  may  presume  that  an  NOV  is  being 
corrected.  We  then  will  add  conditions 
to  an  approved  permit  using  the 
presumption  of  NOV  abatement  as 
required  under  §  773.17(1). 

(1)  We  may  presume  that  an  NOV  is 
being  corrected  to  the  satisfaction  of  the 
agency  with  jurisdiction  over  the 
violation  if: 

(i)  There  is  no  failure-to-abate 
cessation  order;  and 

(ii)  The  abatement  period  for  the 
notice  of  violation  has  not  yet  expired. 

(2)  The  presumption  in  paragraph  (b) 
of  this  section  does  not  apply: 

(i)  If  the  abatement  period  has 
expired: 

tii)  If  applicants  are  subject  to 
additional  permit  conditions  under 
§773.18; 

(iii)  Where  evidence  that  the  violation 
is  not  being  abated  appears  in  the 
permit  application  or  otherwise 
discovered;  or 

(iv)  If  the  notice  of  violation  is  issued 
for  nonpayment  of  reclamation  fees  or 
civil  penalties. 

(3)  Where  the  conditions  in  paragraph 
(b)(2)  of  this  section  apply,  we  may  not 
approve  the  application  unless  you  meet 
one  of  the  criteria  under 
§773.15(b)(3)(i)(B). 

10.  In  §  773.17  revise  paragraph  (h) 
and  add  paragraphs  (i)  through  (m)  to 
read  as  follows: 

§773.17    Peimit  condition*. 
*        »        •        •        • 

(h)  Within  30  days  after  a  cessation 
order  is  issued  under  §  843.11  of  this 
chapter,  you,  the  applicant,  must 
comply  with  the  requirements  of  this 
paragraph. 

(1)  You  must  submit  to  us,  the 
regulatory  authority,  either: 

(i)  All  of  the  information  required 
from  a  permit  application  by  §  778.13(c), 
(e)  and  (g)  of  this  chapter;  or 


(ii)  If  you  have  already  submitted  the 
information  required  by  paragraph 
(h)(l)(i)  of  this  section: 

(A)  Any  new  information  needed  to 
correct  or  update  your  previous 
submission;  or 

(B)  A  written  notification  that  there 
has  been  no  change  since  the  last  time 
you  submitted  the  information. 

(2)  You  do  not  have  to  make  a 
submission  under  paragraph  (h)  of  this 
section  if  a  stay  of  the  cessation  order 
is  granted  and  remains  in  effect 

(i)  We  assume  that  you  are  a 
controller  under  the  permit  if: 

(1)  You  are  the  permittee,  operator,  or 
another  person  named  in  the 
application;  and  (2)  You  are  named  in 
the  appUcation  as  having  the  ability  to 
determine  the  maimer  in  which  the 
surface  coal  mining  operation  is 
conducted. 

(j)  All  controllers  are  jointly  and 
severally  responsible  for  compliance 
with  the  terms  and  conditions  of  the 
permit  and  the  regulatory  program.  All 
controllers  are  subject  to  the  jurisdiction 
of  the  Secretary  of  the  Interior.  A  breach 
of  their  responsibility  for  compliance 
with  the  terms  and  conditions  of  the 
permit  and  the  regulatory  program  may 
result  in  individual  Uability  for  a 
controller. 

(k)  We  may  determine  at  any  time  that 
additional  persons  are  controllers.  After 
the  permit  is  issued,  if  we  identify  any 
additional  controllers  or  they  are  added 
by  you  or  the  operator,  the  new 
controller  will  be  subject  to  the 
requirement  to  certify  under  §  778.13(m) 
of  this  chapter. 

(1)  As  applicable,  you  or  the  operator 
must  abate  or  correct  any  outstanding 
violation  or  payment  or  receive  an 
administrative  or  judicial  decision 
invalidating  the  violation. 

(m)  The  permit  is  subject  to  any  other 
special  permit  conditions  we  determine 
necessary  to  ensure  compliance  with  the^ 
performance  standards  and  regulations. 
11.  Add  §  773.18  tOTead  as  follows: 

f  773.18    Additional  parmn  conditions. 

We,  the  regulatory  authority,  will 
include  additional  permit  conditions  in 
any  permit  issued  to  you,  the  applicant, 
if  you  have  less  than  5  years  experience 
in  surface  coal  mining  operations,  or  if 
your  controllers  have  not  demonstrated 
successful  environmental  compliance. 

(a)  If  you  fail  to  comply  with 
additional  permit  conditions  under  this 
section,  we  may  find  that  you  are  unable 
or  unwilling  to  comply  with  the  mining 
and  reclamation  plan.  This  finding 
constitutes  adequate  reason  for  us  to 
promptly  issue  an  order  for  you  to  show 
cause  why  we  should  not  suspend  or 
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revoke  the  permit  under  §  846.15  of  this 
chapter. 

(p)  You  must  pay  all  civil  penalties 
assessed  imder  part  845  of  this  chapter 
within  30  days  of  the  date  of  a  final 
order  of  the  Secretary.  You  must  pay  all 
Abandoned  Mine  Land  (AML) 
reclamation  fees  under  part  870  of  this 
chapter  within  30  days  of  the  end  of  the 
calendar  quarter  for  which  they  are  due. 
You  must  pay  AML  audit  debts  within 
30  days  of  the  date  of  the  demand  letter 
sent  from  OSM. 

(c)  You  must  take  all  possible  steps  to 
abate  any  violation  within  the  period  set 
for  abatement. 

(d)  You  must  maintain  continuous 
and  uninterrupted  compliance  with  any 
provision  of  an  abatement  plan  or 
pajmient  schedule  or  other  settlement 
agreement. 

12.  Revise  §  773.20  to  read  as  follows: 

$773^    ImprovldantlyissuMlpannits: 
QaiMral  proowlurM. 

(a)  Permit  review.  If  a  regulatory 
authority  believes  that  it  improvidently 
issued  a  surface  coal  mining  and 
reclamation  permit,  it  must  review  the 
circumstances  imder  which  the  permit 
was  issued,  using  the  criteria  in 
paragraph  (b)  of  this  section.  If  we,  the 
regulatory  authority,  find  that  the 
permit  was  improvidently  issued,  we 
will  take  remedial  measures  imder 
paragraph  (c)  of  this  section. 

(b)  i?eview  criteria.  We  will  find  that 
a  surface  coal  mining  and  reclamation 
permit  was  improvidently  issued  if: 

(1)  Under  the  violations  review 
criteria  of  the  regulatory  program  at  the 
time  the  permit  was  issued: 

(i)  The  permit  should  not  have  been 
issued  because  of  an  outstanding 
violation  or  a  delinquent  penalty  or  fee; 
or 

(ii)  The  permit  was  issued  on  the 
presumption  that  a  notice  of  violation 
was  in  the  process  of  being  corrected  to 
the  satisfaction  of  the  agency  with 
jurisdiction  over  the  violation,  but  a 
cessation  order  subsequently  was 
issued;  or 

(iii)  You,  the  applicant,  failed  to 
disclose  any  other  relevant  information 
that,  if  properly  disclosed  at  the  time  of 
the  initial  application,  would  have 
made  you  ineligible;  and 

(2)  The  violation,  penalty,  or  fee: 
(i)  Remains  outstanding  or 

delinquent;  and 

(ii)  Is  not  the  subject  of  a  good  faith 
appeal,  or  of  an  abatement  plan  or 
payment  schedule  that  is  being  met  to 
the  satisfaction  of  the  responsible 
agency;  and 

(3)  You  or  any  operation  owned  or 
controlled  by  you  continues  to  be 
responsible  for  the  violation,  penalty,  or 
fee. 


(c)  Remedial  measures.  (1)  If  we  find 
that  a  permit  was  improvidently  issued, 
we  will  use  one  or  more  of  the  following 
remedial  measures: 

(i)  Implement  a  plan  for  abatement  of 
the  violation,  establish  a  schedule  for 
payment  of  the  penalty  or  fee,  or  require 
you  to  correct  the  inaccurate 
information  or  provide  the  incomplete 
information; 

(ii)  Suspend  the  permit  until: 

(A)  The  violation  is  corrected  to  the 
satisfaction  of  the  regulatory  authority 
or  other  issuing  authority  with 
jurisdiction  over  the  violation;  or 

(B)  The  penalty  or  fee  is  paid;  or 

(C)  The  inaccurate  or  incomplete 
information  is  corrected  or  provided;  or 

(iii)  Rescind  the  permit  under 
§773.21. 

(2)  If  we  decide  to  suspend  the 
permit,  we  will  give  you  written  notice 
at  least  30  days  before  the  suspension  is 
effective.  If  we  decide  to  rescind  the 
permit,  we  will  issue  you  a  notice  under 
§  773.21.  In  either  case,  we  will  give  you 
the  opportunity  to  request 
administrative  review  of  the  notice 
under  43  CFR  4.1370  through  4.1377. 
Our  decision  will  remain  in  effect 
during  the  pendency  of  the  appeal, 
unless  you  receive  temporary  relief 
under  43  CFR  4.1376. 

13.  Revise  §  773.21  to  read  as  follows: 


§773^1    hnprovMantly  isMMd  permit*: 
Rescission  procedurM. 

If  we,  the  regidatory  authority,  elect 
under  §  773.20(c)(l)(iii)  to  rescind  an 
improvidently  issued  permit,  we  will 
serve  you,  the  permittee,  and  persons 
who  have  the  ability  to  control  the 
operation,  a  notice  of  proposed 
suspension  and  rescission.  The  notice 
will  include  the  reasons  for  our  finding 
under  §  773.20(b)  and  state  that: 

(a)  Automatic  suspension  and 
rescission.  If  we  determine  that  your 
permit  was  improvidently  issued,  after 
a  period  of  time  we  specify  (but  not  to 
exceed  90  days),  the  permit  is 
automatically  suspended.  We  will 
rescind  your  permit  within  90  days  after 
the  suspension  date.  However,  we  will 
not  suspend  or  rescind  your  permit  if 
you  submit  proof,  and  we  find, 
consistent  with  the  provisions  of 
§  773.25,  that: 

(1)  Our  finding  under  §  773.20(b)  was 
erroneous; 

(2)  The  violation  has  been  abated,  the 
penahy  or  fee  paid,  or  the  information 
corrected  to  the  satisfaction  of  the 
responsible  agency; 

(3)  The  violation,  penalty,  or  fee  is  the 
subject  of  a  good  faith  appeal,  or  of  an 
abatement  plan  or  payment  schedule 
that  is  being  met  to  the  satisfaction  of 
the  responsible  agency; 


(4)  You  and  all  operations  owned  or 
controlled  by  you  are  no  longer 
responsible  for  the  violation,  penalty, 
fee  or  for  providing  the  information;  or 

(5)  The  information  is  subject  to  a 
pending  challenge  under  §  773.24. 

(b)  Cessation  of  operations.  After  a 
permit  suspension  or  rescission  under 
paragraph  (a)  of  this  section,  you  must 
cease  all  surface  coal  mining  operations 
under  the  permit,  except  for  violation 
abatement  and  for  reclamation  and  other 
environmental  protection  measures  we 
require. 

14.  Revise  §  773.22  to  read  as  follows: 

S773^    Msntifyingantitissrasponsible 
fbrvlotations. 


If  you  own  or  have  the  ability  to 
control  a  surface  coal  mining  operation, 
you  have  an  affirmative  duty  to  comply 
with  the  Act.  the  regulatory  program, 
and  the  approved  permit. 

(a)  OSM  or  the  State  regulatory 
authority  with  jurisdiction  over  the 
violation  will  investigate  each 
outstanding  violation  of  the  regulatory 
program  to  determine  the  identity  of 
those  responsible  for  preventing  and  for 
correcting  the  violation. 

(b)  We  will  designate  you  in  the  AVS 
as  a  person  we  may  compel  to  correct 
the  violation  through  compliance  with 
the  Act  and  applicable  laws  and 
regulations  if  you  are  an: 

(1)  Owner; 

(2)  Controller; 

(3)  Principal;  or 

(4)  Agent  responsible  for  preventing 
or  ensuring  abatement  or  correction  of 
the  violation. 

(c)  We  will  enter  into  AVS  all 
outstanding  violation  notices  issued 
under  the  Act  and  regulatory  program 
no  later  than  30  days  after  the  abatement 
or  correction  period  has  expired.  We 
will  update  violation  data  in  AVS  to 
reflect  the  most  recent  change  in  status, 
such  as  abatement,  correction, 
termination,  and  administrative  or 
judicial  appeal. 

(d)  If  there  is  a  violation,  we  will 
decide  whether  to  pursue  the 
appropriate  ahemative  enforcement 
action  imder  part  846  of  this  chapter 
against  you,  the  operator,  or  an  owner, 
controller,  or  agent,  to  compel 
correction  of  the  violation.  The 
existence  of  a  performance  bond  can  not 
be  used  as  the  soI6  basis  for  our 
determination  that  alternative 
enforcement  action  is  not  warranted. 

§773^    [Removed] 

15.  Remove  §  773.23. 

16.  Revise  §  773.24  to  read  as  follows: 
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4  fnM    Procedures  for  challenging  a 
firtding  on  the  ability  to  control  a  surface 
c|oai  mining  operation. 

(a)  Who  may  challenge.  Any  person 

1 1  ited  as  owning  or  controlling  a  surface 
coal  mining  operation  in  a  pending 
irmit  application,  or  who  we  find  as 
I  owner  or  controller,  may,  before 
irtification  under  §  778.13(m)  of  this 
lapter,  challenge  the  listing  or  finding 
in  accordance  with  paragraphs  (b) 
tjhrough  (d)  of  this  section  and  §  773.25. 

(b)  How  to  challenge.  If  you  wish  to 

I :  tallenge  your  status  in  the  application 
<  I '  a  finding  that  you  have  or  had  the 
)  1  »ility  to  control  a  surface  coal  mining 
( I  leration,  you  must  submit  a  written 
I !  cplanation  of  the  basis  for  the 
( :  lallenge  to  the  agency  with 
j  I  ihsdiction  over  any  existing  violations. 
'.  I  iclude  any  supporting  evidence  and 
1  liipporting  dociunents  with  your 
e^cplanation.  If  there  is  no  violation, 
liibmit  your  written  explanation  to  the 
i  I  jency  with  jurisdiction  over  the 
]  ending  permit  application. 

(c)  Written  decision.  (1)  We  will 

1  (view  any  information  you  submit 
i  nder  paragraph  (b)  of  this  section  and 
isue  a  written  decision  on  whether"  you 
ive  the  ability  to  control  the  relevant 
irface  coal  mining  operation.  The 
;ency  issuing  the  decision  will  notify 
lu  and  any  regulatory  authorities  with 
i  interest  in  the  challenge,  of  the 
jecision  and  will  update,  as  necessary, 
t|ie  relevant  information  in  AVS. 

(2)  Service.  The  agency  making  the 
c  ecision  will  serve  a  copy  of  the 

[  ecision  on  you  by  certified  mail,  or  by 
ly  means  consistent  with  the  rules 
iveming  service  of  a  summons  and 
implaint  under  Rule  4  of  the  Federal 
I  :ules  of  Civil  Procedvue,  or  the 
i  quivalent  State  counterparts.  Service  is 
c  omplete  upon  delivery  of  the  notice  or 
( if  the  mail  and  is  not  incomplete 
I  ecause  of  a  refusal  to  accept. 

(3)  Appeals  procedures.  Any  person 
y  fho  is  or  may  be  adversely  affected  by 

i  decision  under  paragraph  (c)(1)  of  this 
i  ection  may  appeal  OSM's  decision  to 

I  le  Department  of  the  Interior's  Office  of 
Hearings  and  Appeals  within  30  days  of 

i  ervice  of  the  decision  in  accordance 
|rith  43  CFR  4.1380  through  4.1387,  or 

Jie  equivalent  State  counterparts.  The 
ecision  will  remain  in  effect  during  the 
tendency  of  an  appeal,  imless 
emporary  relief  is  granted  in 
)  iccordance  with  43  CFR  4.1386,  or  the 
( quivalent  State  counterpart, 
(d)  Limitations.  No  person,  including 

I I  permittee  or  operator,  may  use  these 
irocedures,  the  procedures  in  §  773.25, 
>r  the  procedures  in  43  CFR  4.1380 
hrou^  4.1387  to  challenge  the  liability 
>f  a  permittee,  operator,  or  other  person 


for  reclamation  fees  assessed  under  Title 
IV  of  SMCRA. 
17.  Revise  §  773.25  to  read  as  follows: 

§  773.25    Standards  for  challenging  a 
finding  or  decision  on  the  ability  to  control 
a  surface  coal  mining  operation. 

(a)  When  do  these  provisions  apply. 
The  provisions  of  this  section  apply 
whenever  you  challenge  a  decision  that 
you  have  the  ability  to  control  a  surface 
coal  mining  operation  imder  the 
provisions  of  §§  773.20,  773.21.  or 
773.24  or  under  the  provisions  of  part 
775  of  this  chapter. 

(b)  Agencies  responsible.  (1)  The  State 
regulatory  authority  will  make  a 
decision  on  a  challenge  to  a  finding  on 
the  ability  to  control  surface  coal  mining 
operations  with  respect  to  a -State-issued 
citation. 

(2)  OSM  will  make  a  decision  on  a 
challenge  to  a  finding  on  the  ability  to 
control  surface  coal  mining  operations 
with  respect  to  a  Federal  violation 
notice  issued  under  SMCRA. 

(3)  The  regulatory  authority  (OSM  or 
the  State)  which  processed  the 
application  or  which  issued  the  permit 
will  make  a  decision  on  a  challenge  to 
a  finding  on  the  ability  to  control 
surface  coal  mining  operations  not 
associated  with  a  violation. 

(4)  The  State  or  Federal  agency  with 
jurisdiction  over  the  violation  will 
determine  whether  the  violation  has 
been  abated  or  corrected. 

(c)  Evidentiary  standards.  (1)  In  any 
formal  or  informal  review  of  a  challenge 
to  a  finding,  the  responsible  agency  will 
issue  a  written  decision  if  it  determines 
that  the  ability  to  control  exists  or 
existed  diuing  the  relevant  period. 

(2)  When  you  challenge  a  finding  on 
your  ability  to  control  the  relevant 
surface  coal  mining  operation,  you  must 
prove  by  a  preponderance  of  the 
evidence,  for  any  relevant  time  period, 
that  you  did  not  have  the  ability  to 
control  the  surface  coal  mining 
operation. 

(3)  In  meeting  the  burden  of  proof  in 
paragraph  (c)(2)  of  this  section,  you 
must  present  reliable,  credible,  and 
substantial  evidence  and  any 
explanatory  materials. 

(i)  Evidence  and  supporting  material 
that  you  present  before  the  responsible 
agency  may  include—- 

(A)  Notarized  affidavits  containing 
specific  facts  concerning  the  duties  you 
performed;  the  beginning  and  ending 
dates  of  your  control  of  Uie  applicant, 
permittee,  operator,  or  violator;  and  the 
nature  and  details  of  any  transaction 
creating  or  severing  the  ability  to  control 
that  person; 

(B)  Certified  copies  of  corporate 
minutes,  stock  ledgers,  contracts. 


purchase  and  sale  agreements,  leases, 
correspondence,  or  other  relevant 
company  records; 

(C)  Certified  copies  of  documents 
filed  with  or  issued  by  any  State. 
Municipal,  or  Federal  governmental 
agency; 

(D)  An  opinion  of  counsel,  when 
supported  by:  evidentiary  materials;  a 
statement  by  counsel  that  he  or  she  is 
qualified  to  render  the  opinion;  and  a 
statement  that  counsel  has  personally 
and  diligently  investigated  the  facts  of 
the  matter  or.  where  counsel  has  not 
investigated  the  facts,  a  statement  that 
the  opinion  is  based  upon  information 
which  has  been  supplied  to  counsel  and 
which  is  assumed  to  be  true. 

(ii)  Evidence  and  supporting  material 
that  you  present  before  any 
administrative  or  judicial  tribunal 
reviewing  the  decision  of  the 
responsible  agency,  may  include  any 
evidence  admissible  under  the  rules  of 
such  tribunal. 

(d)  Following  any  regulatory  authority 
determination  or  any  decision  by  an 
administrative  or  judicial  tribunal 
revievvring  such  a  determination,  the 
regulatory  authority  will  review  the 
information  in  AVS  to  determine  if  it  is 
consistent  with  the  determination  or 
decision.  If  it  is  not.  the  regulatory 
authority  will  promptly  revise  the 
information  in  AVS  to  reflect  the 
determination  or  decision. 

PART  774— REVISION;  RENEWAL; 
AND  TRANSFER.  ASSIGNMENT.  OR 
SALE  OP  PERMIT  RIGHTS 

18.  Revise  the  authority  citation  for 
part  774  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

19.  Revise  §  774.10  to  read  as  foUpyrs: 

1774.10    Information  Collactlon. 

(a)  Under  the  Paperwork  Reduction 
Act,  the  Office  of  Management  and 
Budget  (OMB)  has  approved  the 
information  collection  requirements  of 
this  part.  Regulatory  authorities  will  use 
this  information  to  determine  if  the 
applicant  meets  the  requirements  for 
revision,  renewal,  transfer,  sale,  or 
assignment  of  permit  rights.  Persons 
must  respond  to  obtain  a  benefit.  A 
Federal  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  clearance 
number  for  this  part  is  1029-NEW. 

(b)  We  estimate  that  the  public 
reporting  biu-den  for  this  part  will 
average  32  hours  per  response, 
including  time  spent  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
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data  needed,  and  completing  and 
reviewing  the  collection  of  infonnation. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  these 
information  collection  requirements, 
including  suggestions  for  reducing  the 
burden,  to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Information  Collection  Clearance 
Officer,  Room  210. 1951  Constitution 
Avenue,  NW,  Washington,  DC  20240; 
and  the  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs,  Attention:  Interior 
Desk  Officer,  725  17th  Street,  NW. 
Washington,  DC  20503.  Please  refer  to 
OMB  Control  Number  1029-NEW  in 
any  correspondence. 

20.  In  §  774.13  add  paragraph  (e)  to 
read  as  follows: 

§  774.13    Pennit  revisions. 

*         •         •         *         » 

(e)  Notice  to  regulatory  authority.  You 
must  report  changes  in  interests 
required  under  §  778.13  of  this  chapter 
but  that  do  not  require  our  written 
approval  under  §  774.17.  You  must 
report  this  type  of  information  to  us 
within  60  days  of  the  change.  This  type 
of  change  includes  a  change  or  addition 
of  an  officer  or  other  person  not 
identified  on  the  currently  approved 
permit  and  not  requiring  certification 
under  §  778. 13(m). 

21.  Revise  §  774.17  to  read  as  follows: 

$774.17    Transfer,  assignment,  or  sale  Of 
permit  riglits. 

(a)  Who  must  obtain  approval  of  a 
transfer,  assignment,  or  sale  of  permit 
rigjtits? 

(1)  You,  the  permittee,  must  apply  to 
us  for  a  transfer,  assignment,  or  sale  of 
permit  rights.  You  must  be  able  to  show 
that  your  appUcation  complies  with  the 
reauirements  of  the  regulatory  program. 

12)  You  must  obtain  oiu-  approvd^for 
changes — including  the  change  or 
addition  of  an  operator,  officer,  owner, 
other  controller,  or  permittee— by  which 
the  rights  granted  imder  a  pennit  are 
transferred,  assigned,  or  sold  to  a  person 
not  identified  under  the  currently 
approved  pennit  and  requiring 
certification  under  §  778.13(m)  of  this 
chapter. 

(b)  What  must  your  application 
contain?  You  must  submit  an 
application  to  us  requesting  approval  of 
any  proposed  transfer,  assignment,  or 
sale,  of  rights  granted  under  a  permit 
described  in  paragraph  (a)(2)  of  this 
section  including — 

(1)  Your  name,  address,  and  permit 
nimiber; 

(2)  A  brief  description  of  the  proposed 
action  requiring  approval; 

(3)  The  legal,  financial,  compliance, 
and  related  information  and  violation 


information  required  under  §§  778.13 
and  778.14  of  this  chapter  for  the  person 
proposed  to  receive  permit  rights  by 
way  of  the  transfer,  assignment,  or  sale; 
and 

(4)  The  bonding  company's  written 
acceptance  of  those  gaining  permit 
rights. 

(c)  How  will  the  regulatory  authority 
review  and  approve  applications  for 
transfer,  assignment,  or  sale? 

(1)  We,  the  regulatory  authority,  will 
issue  written  findings  either  approving 
or  denying  any  application  for  a 
transfer,  assigrmient.  or  sale  of  rights 
granted  under  a  permit  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  We  will  evaluate  your  application 
for  a  transfer,  assignment,  or  sale  to 
determine  whether  a  new  permit  or 
bond  is  required  under  the  regulatory 
program  requirements. 

(3)  We  will  impose  additional  permit 
conditions  under  §  773.18  of  this 
chapter,  if  the  permit  is  not  already 
subject  to  the  additional  conditions  and 
if  the  transfer,  assignment,  or  sale 
involves  a  person  responsible  for 
outstanding  violations  or  an  operator 
with  owners  or  controllers  responsible 
for  outstanding  violations. 

(4)  We  will  disapprove  the  permittee's 
request  for  a  transfer,  assignment,  or 
sale  of  rights  under  the  permit,  if  the 
applicant  is  ineligible  for  a  permit  under 
§§  773.15(b)(2)  or  773.16  of  this  chapter. 

(5)  We  will  disapprove  the  permittee's 
request  for  a  transfer,  assignment,  or 
sale  of  rights  under  the  permit,  if  the 
person,  operator,  or  any  owner  or 
controller  of  the  person  or  operator, 
proposed  to  receive  rights  under  the 
permit  is  enjoined  or  otherwise 
prohibited  from  mining  imder  §  846.16 
of  this  chapter  or  by  a  Federal  or  State 
court. 

(d)  Successor  in  interest.  (1)  A 
permittee  cannot  give  up  all  rights 
granted  imder  an  existing  permit  imtil 
the  successor  in  interest  to  the  existing 
permit  obtains  a  new  permit. 

(2)  Continued  operations  under 
existing  permit,  (i)  In  order  for  the 
successor  in  interest  to  continue 
uninterrupted  operations  under  the 
existing  permit,  the  permittee  must 
obtain  our  written  approval  of  the 
transfer,  assignment,  or  sale  of  permit 
rights  and  the  successor  in  interest  must 
submit  the  following: 

(A)  The  legal,  financial,  compliance, 
and  related  information  and  violation 
information  required  imder  §§  778.13 
and  778.14  of  this  chapter; 

(B)  A  performance  bond,  or  proof  of 
other  guarantee,  or  obtain  the  bond 
coverage  of  the  original  permittee,  as 
required  by  subchapter  J  of  this  title; 
and 


(C)  A  signed  and  notarized  written 
statement  assuming  the  liability  and 
reclamation  responsibilities  of  the 
existing  permit. 

(ii)  We  will  review  the  information 
submitted  by  the  successor  in  interest 
under  paragraph  (d)(2)(i)(A)  of  this 
section  using  the  criteria  in 
§§  773.15(b)(2)  and  773.16  of  this 
chapter. 

(iii)  If  the  successor  in  interest 
receives  preliminary  written  approval, 
mining  operations  may  commence  and 
continue  for  up  to  30  days.  The 
successor  must: 

(A)  Conduct  the  surface  coal  mining 
and  reclamation  operations  in  full 
compliance  with  the  Act  and  the 
regulatory  program; 

(B)  Conduct  the  surface  coal  mining 
and  reclamation  operations  under  the 
terms  and  conditions  of  the  existing 
permit  and  any  additional  terms  or 
conditions  that  may  be  imposed  by  us; 

(C)  Meet  any  other  requirements 
specified  by  us;  and 

(D)  Submit  an  application  for  a  new 
permit  within  30  days  of  succeeding  to 
such  interest. 

(iv)  If  the  succestsor  submits  a 
complete  permit  application  under 
subchapter  G  of  this  title  within  30  days 
of  succeeding  to  such  interest  and  meets 
the  other  requirements  under  paragraph 
(d)(2)(iii)  of  this  section,  then  the 
successor  can  continue  operations  until 
we  make  the  decision  to  either  approve 
or  deny  the  application  for  a  permit.  If 
we  deny  the  successor's  permit 
application,  then  the  successor  must 
cease  operations. 

(3)  Advertisement.  The  successor  in 
interest  must  advertise  the  filing  of  the 
permit  application  in  a  newspaper  of 
general  circulation  in  the  local  area  of 
the  operation.  The  advertisement  must 
indicate  the  name  and  address  of  the 
applicant,  permittee,  and  regulatory 
authority  where  comments  may  be  sent, 
the  permit  number,  mine  name 
generally  associated  with  the  permit, 
geographic  location  of  the  permit,  and 
the  date  the  regulatory  authority 
requires  receipt  of  comments. 

(4)  Public  participation.  Any  person 
having  an  interest  which  is  or  may  be 
adversely  affected  by  a  decision  on  the 
successor  in  interest's  application, 
including  an  official  of  any  Federal, 
State,  or  local  government  agency,  may 
submit  written  comments  on  the 
application  to  the  regulatory  authority 
within  the  time  specified  by  the 
regulatory  authority  and  announced  in 
the  advertisement. 

(5)  We  will  not  release  the  previous 
permittee  from  responsibiUties  for  any 
affected  or  disturbed  area  of  the  permit 
until  the  successor  in  interest  engages  in 
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lurface  coal  mining  operations  which 
nibstantially  re-affect  or  re-disturb  the 
areas  previously  mined  and  not  before 
the  successor's  application  for  a  new 
}ermit  is  approved.  Until  such  time, 
Kith  the  previous  permittee  and  its 
luccessor  are  responsible  for  violations 
created  after  the  successor  begins 
nirCace  coal  mining  operations. 

(6)  The  successor  in  interest's 
'replacement  of  the  previous  permittee's 
performance  bond  needed  under 
paragraph  (d)(2)(ii)  of  this  section  does 
not  form  the  basis  for  a  release  of  the 
previous  permittee's  bond  under 
$300.40  of  this  chapter.  Bond  release  for 
the  previous  permittee  is  a  separate 
consideration  from  the  issuance  of  a 
new  permit  to  its  successor. 

(e)  Notification.  (1)  We  vdll  notify  the 
permittee,  the  successor,  the  new 
operator,  or  other  person  gaining  permit 
rights,  and  commenters,  of  o\u  findings. 

(2)  The  person  gaining  permit  rights 
miist  immediately  notify  us  when  the 
transfer,  assignment,  or  sale  of  permit 
rights  or  successor  in  interest 
transaction  is  complete. 

(3)  We  will  update  the  relevant 
records  in  the  AVS  with  the  approved 
transfer,  assignment,  or  sale  or  successor 
in  interest  information  within  30  days  of 
approval. 

PART  778— PERMIT  APPUCATIONS— 
MINIMUM  REQUIREMENTS  FOR 
LEGAL,  RNANCIAL,  COMPLIANCE. 
AND  RELATED  INFORMATION 

22.  Revise  the  authority  citation  for 
part  778  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

23.  In  part  778,  add  §  778.5  to  read  as 
follows: 

fTTSJ    Applicability  and  deflnitlons. 

(a)  Applicability.  This  part  applies  to 
any  person  who  engages  in  or  carries 
out  mining  operations  as  an  owner  or 
controller.  An  owner  or  controller 
includes,  but  is  not  limited  to,  the 
following: 

(1)  The  president,  other  officers, 
directors,  agents  or  persons  performing 
functions  similar  to  a  director. 

(2)  Those  persons  who  have  the 
ability  to  direct  the  day-to-day  business 
of  the  surface  coal  mining  operation. 

(3)  The  permittee,  or  an  operator  if 
different  from  the  permittee. 

(4)  Partners  in  a  partnership,  the 
general  partner  in  a  limited  partnership, 
or  the  participants,  members,  or 
managers  of  a  limited  liability  company. 

(5)  Persons  owning  the  coal  (through 
lease,  assignment,  or  other  agreement) 
and  retaining  the  right  to  receive  or 
direct  delivery  of  the  coal. 


(6)  Persons  who  make  the  mining 
operations  possible  by  contribution  (to 
the  permittee  or  operator)  of  capital  or 
other  resources  necessary  for  mining  to 
commence  or  for  operations  to  continue 
at  the  site.  Examples  of  resources 
include  a  pereonal  guarantee  to  obtain 
the  reclamation  bond,  the  assumption  of 
responsibility  for  the  liability  insurance, 
a  captive  coal  supply  contract,  and 
mining  equipment. 

(7)  Persons  who  control  the  cash  flow 
or  can  cause  the  financial  or  real 
property  assets  of  a  corporate  permittee 
or  operator  to  be  employed  in  the 
mining  operation  or  distributed  to 
creditore. 

(8)  Persons  who  cause  operations  to 
be  conducted  in  anticipation  of  their 
desires  or  who  are  the  animating  force 
behind  the  conduct  of  operations. 

(b)  For  the  purposes  of  this 
subchapter: 

(1)  Ownership  means  holding  an 
interest  in  a  sole  proprietorehip,  being  a 
general  partner  in  a  partnership,  owning 
50  percent  or  more  of  the  stock  in  a 
corporation,  or  having  the  right  to  use, 
enjoy,  or  transmit  to  others  the  rights 
granted  under  a  permit. 

(2)  Control  means  to  own,  manage,  or 
supervise  siuiace  coal  mining  and 
reclamation  operations,  as  either  a 
principal  or  an  agent,  such  that  the 

.  person  has  the  ability,  alone  or  in 
concert  with  others,  to  influence  or 
direct  the  manner  in  which  surface  coal 
mining  operations  are  conducted. 
24.  Revise  §  778.10  to  read  as  follows: 

$77ai0    Information  collection. 

(a)  Under  the  Paperwork  Reduction 
Act.  the  Office  of  Management  and 
Budget  (OMB)  has  approved  the 
information  collection  requirements  of 
this  part.  Section  507(b)  of  SMCRA 
provides  that  persons  applying  for  a 
permit  to  conduct  surface  coal  mining 
operations  must  submit  to  the  regulatory 
authority  certain  information  regarding 
the  applicant  and  affiliated  entities, 
their  compliance  status  and  history, 
property  ownership  and  other  property 
rights,  right  of  entry,  liability  insurance, 
the  status  of  imsuitability  claims,  and 
proof  of  publication  of  a  newspaper 
notice.  TTie  regulatory  authority  uses 
this  information  to  ensure  that  all  legal, 
financial  and  compliance  requirements 
are  satisfied  before  issuance  of  a  permit. 
Peraons  seeking  to  conduct  surface  coal 
mining  operations  must  respond  to 
obtain  a  benefit.  A  Federal  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  imless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  clearance  number  for  this  part 
is  1029-NEW. 


(b)  We  estimate  that  the  public 
reporting  and  record  keeping  burden  for 
this  part  averages  25  hours  per  response, 
including  time  spent  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  these 
information  collection  and  record 
keeping  requirements,  including 
suggestions  for  reducing  the  burden,  to 
the  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
hiformation  Collection  Clearance 
Officer,  1951  Constitution  Avenue. 
N.W..  Washington,  DC  20240;  and  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Afiairs,  Attention:  Interior  Desk  Officer, 
725  17th  Street,  NW.  Washington.  DC 
20503.  Please  refer  to  OMB  Control 
Number  1029-NEW  in  any 
correspondence. 
25.  Revise  §  778.13  to  read  as  follows: 

1778.13    Legal  identity  and  ktanttficatlon  of 


Your  permit  application  must  contain 
the  following  information  (if  you  have 
existing  permits,  paragraph  (o)  of  this 
section  appUes  to  you): 

(a)  A  statement  as  to  whether  you  are 
a  corporation,  partnership,  single 
proprietorehip,  association,  or  other 
business  entity. 

(b)  The  name,  address,  telephone 
number,  and  taxpayer  identification 
number  of  the: 

(1)  Applicant; 

(2)  Your  resident  agent  who  will 
accept  service  of  process; 

(3)  Operator  (if  different  from 
appUcant); 

(4)  Person(s)  responsible  for 
submitting  the  Coal  Reclamation  Fee 
Report  (OSM-1)  and  for  remitting  the 
reclamation  fee  payment  to  OSM;  and 

(5)  All  other  persons  who  will  engage 
in  or  carry  out  surface  coal  mining 
operations  as  an  owner  or  controller  on 
the  permit. 

(c)  You  must  provide  the  information 
required  by  paragraphs  (c)(1)  through  (3) 
of  this  section. 

(1)  You  must  provide  for  every  person 
(except  a  publicly  traded  corporation) 
specified  in  paragraph  (c)(3)  of  this 
section: 

(i)  The  person's  name,  address,  and 
taxpayer  identification  number; 

(ii)  The  person's  ownership  or  control 
relationship  to  you,  including  the 
percentage  of  ownership  and  location  In 
the  organizational  structure;  and 

(iii)  The  title  of  the  person's  position, 
the  date  that  the  person  assumed  the 
position,  and,  when  submitted  under 
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§  773.17(h)  of  this  chapter,  the  date  of 
departure  from  the  position. 

(2)  If  a  person  specified  in  paragraph 
(c)(3)  of  this  section  is  a  pubhcly  traded 
corporation,  you  must  provide  the 
corporation 's: 

(i)  Name; 

(ii)  Address;  and 

(iii)  Taxpayer  identification  nmnber. 

(3)  You  must  provide  the  information 
required  by  paragraph  (c)(1)  or  (2)  of 
this  section  for  every: 

(i)  Officer; 

(ii)  Director; 

(iii)  Person  performing  a  function 
similar  to  a  director; 

(iv)  Person  who  owns  or  controls  the 
applicant  or  the  operator  under  the 
definitions  of  "ownership"  and 
"control"  in  §  778.5.  if  that  person  is 
different  from  the  applicant;  and 

(v)  Person  who  owns  10  to  50  percent 
of  the  applicant  or  the  operator. 

(d)  You  don't  need  to  report  any 
owner  that  is  a  corporation  not  licensed 
to  do  business  in  any  State  or  territory 
ofthe  United  States. 

(e)  For  each  of  your  or  your  operator's 
partners  or  principal  shareholders,  all 
names  under  which  those  persons 
operate  or  previously  operated  a  surface 
coal  mining  and  reclamation  operation 
in  the  United  States  within  the  5  years 
preceding  the  date  ofthe  application. 

(f)  The  application  number  or  other 
identifier  of,  and  the  regulatory 
authority  for,  any  other  pending  surface 
coal  mining  operation  permit 
application  either  you  or  your  operator 
filed  in  any  State  in  the  United  States. 

(g)  For  any  surface  coal  mining 
operation  permit  held  by  you  or  your 
operator  during  the  5  years  preceding 
the  date  ofthe  application.  Uie 
operation's  name,  address,  identifying 
numbers,  including  taxpayer 
identification  number.  Federal  or  State 
permit  number  and  MSHA  number,  and 
the  regulatory  authority. 

(h)  The  name  and  address  of  each 
legal  or  equitable  owner  of  record  of  the 
surface  and  mineral  property  to  be 
mined,  each  holder  of  record  of  any 
leasehold  interest  in  the  property  to  be 
mined,  and  any  purchaser  of  record 
under  a  real  estate  contract  for  the 
property  to  be  mined. 

(i)  The  name  and  address  of  each 
owner  of  record  of  all  property  (surface 
and  subsurface)  contiguous  to  any  part 
of  theproposed  permit  area. 

(j)  The  Mine  Safety  and  Health 
Administration  (MSHA)  numbers  for  all 
mine-associated  structures  that  require 
MSHA  approval. 

(k)  A  statement  of  all  lands,  interests 
in  lands,  options,  or  pending  bids  on 
interests  you  held  or  made  for  lands 
contiguous  to  the  area  described  in  the 


permit  application.  If  you  request,  we 
will  hold  as  confidential  any 
information  required  by  this  paragraph 
which  is  not  on  public  file  under  State 
law  as  provided  under  §  773.13(d)(3)(ii) 
of  this  chapter. 

(1)  After  we  notify  you  that  we  have 
approved  your  application,  but  before 
the  permit  is  issued,  you  must,  as 
applicable,  update,  correct,  or  indicate 
that  no  change  has  occurred  in  the 
information  previously  submitted  under 
paragraphs  (a)  through  (k)  of  this 
section. 

(m)  Before  approval,  the  persons  that 
will  engage  in  or  carry  out  surface  coal 
mining  operations  as  owners  or 
controllers  ofthe  proposed  operation 
(e.g..  those  persons  identified  under 
paragraph  (c)  of  this  section)  must 
certify  that  they  have  the  ability  to 
control  and  that  they  are  under  the 
jurisdiction  of  the  Secretary  for  the 
purposes  of  compliance  with  the  terms 
and  conditions  of  the  permit  and  the 
requirements  of  the  regulatory  program, 
(n)  You  must  submit  the  information 
required  by  this  section  and  §  778.14  in 
the  format  that  we  prescribe. 

(o)  If  you  have  previously  applied  for 
permits  and  the  data  required  under  this 
section  is  in  AVS,  you  may  certify  to  us 
that  the  information  in  AVS  is  complete, 
accurate,  and  up  to  date.  Or,  if  only 
some  ofthe  information  is  different,  tell 
us  what  to  change. 

(p)  We  may  establish  a  central  file  to 
house  your  legal  identity  information, 
rather  than  place  duplicate  information 
in  each  of  yoiu-  permit  application  files. 
26.  Revise  §  778.14  to  read  as  follows: 

$778.14    Violation  information. 

You,  the  applicant,  must  include  the 
following  information  in  your  permit 
application: 

(a)  A  statement  of  whether  you  or  any 
subsidiary,  affiliate,  or  persons 
controlled  by  or  imder  common  control 
with  you  has: 

(1)  Had  a  Federal  or  State  coal  mining 
permit  suspended  or  revoked  in  the  five 
years  preceding  the  date  of  submission 
ofthe  application;  or 

(2)  Forfeited  a  performance  bond  or 
similar  security  deposited  in  lieu  of 
bond. 

(b)  A  brief  explanation  of  the  facts 
involved  if  any  suspension,  revocation, 
or  forfeiture  referred  to  in  paragraphs 
(a)(1)  and  (a)(2)  of  this  section  has 
occurred,  including: 

(1)  Identification  number  and  date  of 
issuance  ofthe  permit,  and  the  date  and 
amoimt  of  bond  or  similar  security; 

(2)  Identification  ofthe  authority  that 
suspended  or  revoked  the  permit  or 
forfeited  the  bond  and  the  stated  reasons 
for  the  action; 


(3)  The  current  status  of  the  permit, 
bond,  or  similar  security  involved; 

(4)  The  date,  location,  and  type  of  any 
administrative  or  judicial  proceedings 
initiated  concerning  the  suspension, 
revocation,  or  forfeiture;  and 

(5)  The  current  status  ofthe 
proceedings. 

(c)  A  list  of  all  violation  notices  you 
received  during  the  three-year  period 
preceding  the  application  date,  and  a 
list  of  all  outstanding  violation  notices 
you  received  before  the  date  of  the 
application  for  any  surface  coal  mining 
operation  you  owned  or  controlled.  For 
each  violation  notice  reported,  you  must 
include  the  following  information,  as 
applicable: 

(1)  Any  identifying  numbers  for  the 
operation,  including  the  Federal  or  State 
permit  number  and  MSHA  number,  the 
issue  date  ofthe  violation  notice,  the 
name  ofthe  person  to  whom  the 
violation  notice  was  issued,  and  the 
name  ofthe  issuing  regulatory  authority, 
department  or  agency; 

(2)  A"  brief  description  ofthe  violation 
alleged  in  the  notice; 

(3)  The  date,  location,  and  type  of  any 
administrative  or  judicial  proceedings 
initiated  concerning  the  violation, 
including,  but  not  limited  to, 
proceedings  initiated  by  any  person 
identified  in  paragraph  (c)  of  this 
section  to  obtain  administrative  or 
judicial  review  ofthe  violation: 

(4)  The  current  status  ofthe 
proceedings  and  ofthe  violation  notice; 
and 

(5)  The  actions,  if  any,  taken  by  any 
person  identified  in  paragraph  (c)  of  this 
section  to  abate  the  violation. 

(d)  After  we  notify  you  that  we  have 
approved  your  application,  but  before 
we  issue  the  permit,  you  must,  as 
applicable,  update,  correct,  or  indicate 
that  no  change  has  occurred  in  the 
information  previously  submitted  imder 
this  section. 

PART  842— FEDERAL  IMSPECnONS 
AND  MONITORING 

27.  Revise  the  authority  citation  for 
part  842  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

28.  In  §842.11,  revise  paragraph 
(e)(3)(i)  to  read  as  follows: 

§842.11    Federal  inspections  and 
monitoring. 

*        •        *        *        • 

(e)  ••  *  • 

(3)*  *  * 

(i)  Is  taking  action  to  ensure  that  the 
permittee  and  operator  will  be 
precluded  fi-om  receiving  future  permits 
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while  violations  continue  at  the  site; 
ind 


>ART  843-FEDERAL  ENFORCEMENT 

29.  Revise  the  authority  citation  for 
lart  843  to  read  as  follows: 

Authority:  30  U.S.C.  1201  etseq. 

1843.5    [Removed] 

30.  Remove  §  843.5. 

31.  hi  §  843.11.  revise  paragraph  (g)  to 
read  as  follows: 

1843.11    Cessation  orders. 

*        *        *        * 

(g)  Within  60  days  after  issuing  a 
cessation  order,  OSM  will  notify  in 
writing  any  person  who  has  been 
identified  under  §§  773.17(h)  and 
778.13(c)  of  this  chapter  as  an  owner  or 
controller  of  the  operation  that  the 
cessation  order  was  issued. 

1843.13    [Removed] 

32.  Remove  §843.13. 

33.  Revise  §  843.21  to  read  as  follows: 

f  843.21    Procedures  for  improvidently 
issued  State  permits. 

(a)  Initial  notice.  If  OSM  believes  that 
a  State  surface  coal  mining  and 
reclamation  permit  meets  the  criteria  for 
an  improvidently  issued  permit  in 

$  773.20(b)  of  this  chapter,  or  the  State 
program  equivalent,  and  the  State  failed 
to  take  appropriate  action  on  the  permit 
under  State  program  equivalents  of 
§§  773.20  and  773.21,  OSM  will  issue  to 
the  State  and  the  permittee  an  initial 
notice  stating  in  writing  the  reasons  for 
that  beUef. 

(b)  State  response.  Within  30  days  of 
the  date  that  OSM  notifies  the  State 
under  paragraph  (a)  of  this  section,  the 
State  must  demonstrate  to  OSM  in 
writing  that  either: 

(1)  The  permit  does  not  meet  the 
criteria  of  §  773.20(b)  of  this  chapter  or 
the  State  program  equivalent;  or 

(2)  The  State  is  in  compUance  with 
the  State  program  equivalents  of 

§§  773.20  and  773.21. 

(c)  Ten-day  notice.  If  OSM  finds  that 
the  State  has  failed  to  make  the 
demonstration  required  by  paragraph  (b) 
of  this  section,  OSM  will  issue  to  the 
State  a  10-day  notice  stating  in  writing 
the  reasons  for  that  finding  and 
requesting  that  within  10  days  the  State 
take  appropriate  action  under  the  State 
program  equivalents  of  §§  773.20  and 
773.21  of  this  chapter. 

(d)  Federal  enforcement.  (1)  OSM  will 
take  appropriate  remedial  action  after  10 
days  from  the  date  OSM  issues  a  10-day 
notice  imder  paragraph  (c)  of  this 
section,  if  OSM  finds  that  the  State  has 
{ailed  to: 


(i)  Take  appropriate  action  imder  the 
State  program  equivalents  of  §§  773.20 
and  773.21  of  this  chapter;  or 

(ii)  Show  good  cause  for  not  taking 
action  under  State  program  equivalents 
of  §§773.20  and  773.21. 

(2)  Remedial  action  may  include 
issuing  to  the  permittee  or  the  operator 
a  notice  of  violation  requiring  that  by  a 
specified  date: 

(i)  All  mining  operations  must  cease; 
and 

(ii)  Reclamation  of  all  areas  for  which 
a  reclamation  obUgation  exists  must 
commence  or  continue. 

(3)  OSM  will  not  take  remedial  action 
if:     ^ 

(i)  Any  violation,  penahy,  or  fee  on 
which  the  notice  of  violation  was  based 
is  abated  or  paid; 

(ii)  An  abatement  plan  or  pajrment 
schedule  is  entered  into; 

(iii)  All  inaccurate  or  incomplete 
information  questions  are  resolved;  or 

(iv)  The  permittee  and  the  operator, 
and  all  operations  owned  or  controlled 
by  the  permittee  and  the  operator,  are 
no  longer  responsible  for  the  violation, 
penalty,  fee,  or  information. 

(4)  Under  this  paragraph,  good  cause 
does  not  include  the  absence  of  State 
program  equivalents  of  §§  773.20  and 
773.21. 

(e)  Remedies  to  notice  of  violation. 
Upon  receipt  from  any  person  of 
information  concerning  the  issuance  of 
a  notice  of  violation  under  paragraph  (d) 
of  this  section,  OSM  will  review  the 
information  and: 

(1)  Vacate  the  notice  of  violation  if  it 
resulted  from  an  erroneous  conclusion 
imder  this  section  or  ownership  and 
control  has  been  refuted;  or 

(2)  Terminate  the  notice  of  violation 
if: 

(i)  All  violations  have  been  abated,  all 
penalties  or  fees  have  been  paid,  and  all 
informational  questions  have  been 
resolved; 

(ii)  You.  or  any  operation  owned  or 
controlled  by  you.  have  filed  and  are 
pursuing  a  good  faith  appeal  of  the 
violation,  penalty,  fee,  or  information 
request,  or  have  entered  into  and  are 
complying  with  an  abatement  plan  or 
payment  schedule  to  the  satisfaction  of 
the  responsible  agency;  or 

(iii)  You,  and  all  operations  owned  or 
controlled  by  you,  are  no  longer 
responsible  for  the  violation,  penalty, 
fee,  or  requested  information. 

(f)  No  civil  penalty.  OSM  will  not 
assess  a  civil  penalty  for  a  notice  of 
violation  issued  imder  this  section. 

§843.24    [Removed] 

34.  Remove  §843.24. 

35.  Revise  part  846  to  read  as  follows: 


PART  846— ALTERNAT1VJ 
ENFORCEMENT 

846.1    Scope. 
846.S    Definitions. 

846.11  Criminal  penalties. 

846.12  Individual  civil  penalties. 

846.14  Suspension  or  revocation  of  permits: 
Pattern  of  violations. 

846.15  Suspension  or  revocation  of  permits: 
Failure  to  comply  with  a  permit 
condition. 

846.16  Civil  actions  for  relief. 
Authority:  30  U.S.C.  1201  et  seq. 

1848.1    Scope. 

This  part  governs  the  use  of  measures 
provided  for  in  the  Act  at  sections 
201(c)(1),  510(c),  518(e),  518(f),  518(g). 
521(a)(4),  and  521(c),  that  we 
collectively  call  "alternative 
enforcement"  measures  or  actions  that 
we  may  use  to  compel  compUance  with 
any  provision  of  the  Act.  These 
measures  are  available  to  us  whenever 
any  person  engaging  in  or  carrying  out 
surface  coal  mining  operations  has 
allowed  a  violation  notice  to  remain 
outstanding  and  has  thus  failed  to 
comply  with  the  provisions  of  the  Act 
and  its  implementing  regulations. 
Whenever  we  make  a  determination, 
finding,  or  conviction  under  these 
provisions,  we  will  designate  the  person 
determined,  foimd,  or  convicted  in  the 
AVS. 

f  848.5    Definitions. 

Unwarranted  failure  to  comply  means 
the  failure  of  a  permittee,  operator, 
agent,  or  owner  or  controller  of  a 
permittee  or  operator — 

(1)  To  prevent  the  occurrence  of  any 
violation  of  his  or  her  permit  or  any 
requirement  of  the  Act  or  regulations 
due  to  indifference,  lack  of  diUgence,  or 
lack  of  reasonable  care,  or 

(2)  To  abate  any  violation  of  such 
permit  or  any  requirement  of  the  Act  or 
regidations  due  to  indifference,  lack  of 
diUgence,  or  lack  of  reasonable  care. 

Violation,  failure,  or  refusal  means — 

(1)  A  violation  of  a  condition  of  a 
permit  issued  under  a  Federal  program, 
a  Federal  lands  program.  Federal 
enforcement  imder  section  502  of  the 
Act,  or  Federal  enforcement  of  a  State 
program  under  section  521  of  the  Act; 
or 

(2)  A  failure  or  refusal  to  comply  with 
any  order  issued  under  section  521  of 
the  Act,  or  any  order  incorporated  in  a 
final  decision  issued  by  the  Secretary 
under  the  Act,  except  8.n  order 
incorporated  in  a  decision  issued  under 
sections  518(b)  or  703  of  the  Act. 
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S  846.1 1    Criminal  penalties. 

(a)  We  may  pursue  criminal  sanctions 
against  any  person  who  willfully  and 
knowingly: 

(1)  Violates  a  condition  of  a  pennit,  or 

(2)  Fails  or  refuses  to  comply  with: 

(i)  Any  order  issued  under  section  521 
or  526  of  the  Act;  or 

(ii)  Any  order  incorporated  into  a 
final  decision  issued  by  the  Secretary. 

(3)  Makes  any  false  statement, 
representation,  or  certification,  or  fails 
to  make  any  statement,  representation, 
or  certification  in  any  application, 
record,  report,  plan,  or  odier  document 
filed  or  required  to  be  maintained  under 
the  regulatory  program  or  any  order  or 
decision  issued  by  the  Secretary  imder 
the  Act. 

(b)  We  may  pursue  criminal  sanctions 
against  a  permittee,  operator,  or  any 
owner,  controller,  principal,  or  agent  of 
the  permittee  or  operator  if  the 
violation,  failiure,  or  refusal  under 
paragraph  (a)  of  this  section  remains 
uncorrected  for  more  than  30  days 
after — 

(1)  Suspension  or  revocation  of  a 
permit  imder  §  846.14;  or 

(2)  Issuance  of  a  violation  notice  to  an 
unpermitted  operation. 

(c)  Any  person  convicted  under  this 
section  may  be  subject  to  punishment 
by  a  fine  of  not  more  than  $10,000  or 
imprisonment  of  not  more  than  one 
year,  or  both. 

§  840.12    bidivkliial  civil  penalties. 

(a)  When  an  individual  civil  penalty 
may  be  assessed.  (1)  Except  as  provided 
in  paragraph  (a)(2)  of  this  section,  we 
may  assess  an  individual  civil  penalty 
against  any  corporate  director,  officer,  or 
agent  of  a  corporate  permittee  or 
operator  who  knowingly  and  willfully 
authorized,  ordered,  or  carried  out  a 
violation,  failure,  or  refusal. 

(2)  We  wil^hot  assess  an  individual 
civil  penalty  in  situations  resulting  from 
a  permit  violation  by  a  corporate 
permittee  imtil  we  issue  a  cessation 
order  to  the  corporate  permittee  for  the 
violation,  and  the  cessation  order  has 
remained  unabated  for  30  days. 

(b)  Amount  of  individual  civil 
penalty.  (1)  In  determining  the  amount 
of  an  individual  civil  penalty  assessed 
under  paragraph  (a)  of  this  section,  we 
will  consider  the  criteria  in  section 
518(a)  of  the  Act,  including: 

(i)  The  individual's  history  of 
authorizing,  ordering  or  carrying  out 
previous  violations,  failures  or  refusals 
at  the  particular  surface  coal  mining 
operation; 

(ii)  The  seriousness  of  the  violation, 
failure  or  refusal  (as  indicated  by  the 
extent  of  damage  and/ or  the  cost  of 
reclamation),  including  any  irreparable 


harm  to  the  environment  and  any 
hazard  to  the  health  and  safety  of  the 
public;  and 

(iii)  The  demonstrated  good  faith  of 
the  individual  charged  in  attempting  to 
achieve  rapid  compliance  after 
notification  of  the  violation,  failiu-e,  or 
refusal. 

(2)  The  penalty  will  not  exceed  $5,000 
for  each  violation.  We  may  assess  a 
separate  individual  civil  penalty  for 
each  day  the  violation,  failure,  or  refusal 
continues,  bom  the  date  of  service  of 
the  underlying  notice  of  violation, 
cessation  order,  or  other  order 
incorporated  in  a  final  decision  issued 
by  the  Secretary,  imtil  abatement  or 
compliance  is  achieved. 

(c)  Procedure  for  assessment  of 
individual  civil  penalty.  (1)  Notice.  We 
will  serve  on  each  individual  to  be 
assessed  an  individual  civil  penalty  a 
notice  of  proposed  individual  civil 
penalty  assessment,  including  a 
narrative  explanation  of  the  reasons  for 
the  penalty,  the  amount  to  be  assessed, 
and  a  copy  of  any  underlying  notice  of 
violation  and  cessation  order. 

(2)  Final  order  and  opportunity  for 
review.  The  notice  of  proposed 
individual  civil  penalty  assessment 
becomes  a  final  order  of  the  Secretary  30 
days  after  service  upon  the  individual 
unless: 

(i)  The  individual  files  within  30  days 
of  service  of  the  notice  of  proposed 
individual  civil  penalty  assessment  a 
petition  for  review  with  the  Hearings 
Division.  Office  of  Hearings  and 
Appeals,  U.S.  Department  of  the 
Interior.  4015  Wilson  Boulevard. 
Arlington,  Virginia  22203  (Phone:  703- 
235-3800),  in  accordance  with  43  CFR 
4.1300  through  4.1309;  or 

(ii)  We  and  the  individual  or 
responsible  corporate  permittee  agree 
within  30  days  of  service  of  the  notice 
of  proposed  individual  civil  penalty 
assessment  to  a  schedule  or  plan  for  the 
abatement  or  correction  of  the  violation, 
failure  or  refusal. 

(3)  Service.  For  purposes  of  this 
section,  service  must  be  performed  on 
the  individual  to  be  assessed  an 
individual  civil  penalty  by  certified 
mail,  or  by  any  alternative  means 
consistent  with  the  rules  governing 
service  of  a  summons  or  complaint 
under  Rule  4  of  the  Federal  Rules  of 
Qvil  Procedure.  Service  is  complete 
upon  tender  of  the  notice  of  proposed 
assessment  and  included  information  or 
of  the  certified  mail  and  is  not 
incomplete  because  of  refusal  to  accept. 

(d)  Payment  of  penalty.  (1)  No 
abatement  or  appeal.  If  a  notice  of 
proposed  individual  civil  penalty 
becomes  a  final  order  in  the  absence  of 
a  petition  for  review  or  abatement 


agreement,  the  penalty  is  due  upon 
issuance  of  the  final  order. 

(2)  Appeal.  If  an  individual  named  in 
the  notice  of  proposed  individual  civil 
penalty  assessment  files  a  petition  for 
review  in  accordance  with  43  CFR 
4.1300  through  4.1309.  the  penalty  is 
due  upon  issuance  of  a  final 
administrative  order  affirming, 
increasing  or  decreasing  the  proposed 
penalty. 

(3)  Abatement  agreement.  Where  we 
and  the  corporate  permittee  or 
individual  have  agreed  in  writing  on  a 
plan  for  the  abatement  of.  or  compliance 
with,  the  imabated  order,  an  individual 
named  in  a  notice  of  proposed 
individual  civil  penalty  assessment  may 
postpone  payment  until  receiving  either 
a  final  order  fix)m  us  stating  that  the 
penalty  is  due  on  the  date  of  the  final 
order,  or  written  notice  that  abatement 
or  compliance  is  satisfactory  and  the 
penalty  has  been  withdrawn. 

(4)  Delinquent  payment.  Any 
delinquent  penalty  is  subject  to  interest 
beginning  30  days  after  the  final  order 
assessing  a  civil  penalty  is  issued. 

(i)  Interest  will  be  charged  at  the  rate 
established  quarterly  by  &e  U.S. 
Department  of  the  Treasiuy  for  use  in 
applying  late  charges  on  late  payments 
to  the  Federal  government,  under 
Treasury  Financial  Manual  6-8020.20. 
The  Treasury  current  value  of  funds  rate 
is  pubfished  by  the  Fiscal  Service  in  the 
notices  section  of  the  Federal  Register. 

(ii)  Interest  on  unpaid  penalties  will 
run  fit)m  the  date  payment  first  was  due 
imtil  the  date  of  payment. 

(iii)  Failure  to  pay  overdue  penalties 
may  result  in  one  or  more  of  the  actions 
specified  in  §§  870.15(e)(1)  through 
(e)(5)  of  this  chapter. 

(iv)  Delinquent  penalties  are  subject 
to  late  payment  penalties  specified  in 
§  870.15(f)  and  processing  and  handling 
charges  in  §  870.15(g). 

§  846.14    Suspension  or  revocation  of 
pennits:  Pattern  of  violations. 

(a)  Issuing  an  order.  (1)  We  will  issue 
an  order  to  you.  requiring  you  to  show 
cause  why  your  permit  and  right  to 
mine  under  the  Act  should  not  be 
suspended  or  revoked,  if  we  determine 
that: 

(i)  A  pattern  of  violations  of  any 
requirements  of  the  Act,  this  chapter, 
the  applicable  program,  or  any  permit 
condition  required  by  the  Act  exists  or 
has  existed;  and 

(ii)  The  violations  were  caused  by  you 
willfully  or  through  unwarranted  failure 
to  comply  with  those  requirements  or 
conditions. 

(2)  We  will  attribute  to  you  violations 
by  any  person  conducting  surface  coal 
mining  operations  on  your  behalf. 
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unless  you  establish  that  the  violations 
were: 

(i)  Acts  of  deliberate  sabotage  or  in 
direct  contravention  of  your  expressed 
orders,  or 

(ii)  Willful  and  knowing  violations  of 
a  contract  provision  whid^  you  actively 
tried  to  prevent. 

(3)  If  we  determine  that  a  pattern  of 
violations  exists,  we  will  promptly  file 
a  copy  of  any  order  to  show  cause  with 
the  Office  of  Hearings  and  Appeals. 

(4)  We  may  determine  that  a  pattern 
of  violations  exists  or  has  existed  after 
considering  the  circumstances, 
including: 

(i)  The  number  of  violations,  dted  on 
more  than  one  occasion,  of  the  same  or 
related  requirements  of  the  Act,  this 
chapter,  the  applicable  program,  or  the 
permit: 

(ii)  The  number  of  violations,  cited  on 
more  than  one  occasion,  of  different 
requirements  of  the  Act,  this  chapter, 
the  applicable  program,  or  the  permit; 
and 

(iii)  The  extent  to  which  the 
violations  were  isolated  departures  from 
lawful  conduct. 

(5)  We  will  promptly  review  your 
history  of  violations  or  the  history  of 
violations  of  an  operator  who  has  been 
cited  for  violations  of  the  same  or 
related  requirements  of  the  Act,  this 
chapter,  the  applicable  program,  or  the 
permit.  If  we  determine  that  a  pattern  of 
violations  exists  or  has  existed,  we  will 

.  issue  an  order  to  show  cause  as 
provided  in  paragraph  (a)(1)  of  this 
section. 

(6)  In  determining  whether  a  pattern 
exists  or  has  existed,  we  will  consider 
only  violations  issued  as  a  result  of: 

(i)  Enforcement  of  the  provisions  of 
Title  IV  of  the  Act,  or  a  Federal  program 
or  a  Federal  lands  program  imder  Title 
V; 

(ii)  Federal  inspection  during  the 
interim  program  and  before  the 
applicable  State  program  was  approved 
imder  sections  502  or  504  of  the  Act;  or 
(iii)  Federal  enforcement  of  a  State 
program  in  accordance  with  sections 
504(b)  or  521(b)  of  the  Act. 

(b)  Hearing  and  order.  (1)  If  you  file 
an  answer  to  the  show  cause  order  and 
request  a  hearing  under  43  CFR  4.1190 
through  4.1196,  a  public  hearing  will  be 
held  as  set  forth  in  those  sections. 

(2)  Within  the  time  limits  in  43  CFR 
4.1190  through  4.1196,  the  Office  of 
Hearings  and  Appeals  will  issue  a 
written  determination  as  to  whether  a 
pattern  of  violations  exists  and,  if 
appropriate,  an  order.  If  the  Office  of 
Hearings  and  Appeals  revokes  or 
suspends  the  permit  and  youir  right  to 
mine  under  the  Act,  you  must 


immediately  cease  surface  coal  mining 
operations  on  the  permit. 

(i)  If  the  permit  and  the  right  to  mine 
under  the  Act  are  revoked,  you  must 
complete  reclamation  within  the  time 
specified  in  the  order. 

(ii)  If  the  permit  and  the  right  to  mine 
imder  the  Act  are  suspended,  you  must 
complete  all  affirmative  obligations  to 
abate  all  conditions,  practices,  or 
violations  as  specified  in  the  order. 

(c)  Review  of  violations.  Whenever 
you  fail  to  abate  a  violation  contained  in 
a  notice  of  violation  or  cessation  order 
within  the  prescribed  abatement  period, 
we  will  review  your  history  of 
violations  to  determine  whether  a 
pattern  of  violations  exists  imder  this 
section,  and  will  issue  an  order  to  show 
cause  as  appropriate. 

(d)  Service  of  show  cause  orders.  For 
purposes  of  this  section  and  §846.15, 
we  must  serve  you  and/or  the  operator, 
or  owner,  controller,  principal,  or  agent 
of  the  permittee  or  operator  by  certified 
mail,  or  by  any  alternative  means 
consistent  with  the  rules  governing 
service  of  a  siunmons  Or  complaint 
under  Rule  4  of  the  Federal  Rules  of 
Qvil  Procedure.  Service  is  complete 
upon  delivery  of  the  order  or  of  the 
certified  mail  and  is  not  considered 
incomplete  because  of  a  person's  refusal 
to  accept. 

S84e.l5   Suapenalonorravoeatlonof 
pennRs:  FaHura  to  comply  with  a  pennit 


(a)  General.  If  we  find  that  you,  or 
your  operator,  or  any  owner,  controller, 
principal,  or  agent  of  you  or  your 
operator,  have  failed  to  comply  with  any 
condition  imposed  on  an  approved 
permit,  then  we  may  order  you  to  show 
cause  why  we  shoiUd  not  suspend  or 
revoke  the  permit. 

(b)  Additional  permit  conditions.  We 
will  order  you  to  show  cause  why  the 
permit  should  not  be  suspended  or 
revoked  if: 

(1)  You  have  less  than  5  years 
experience,  or  have  controllers  without 
demonstrated  successful  environmental 
compliance;  and 

(2)  We  find  that  you  have  failed  to 
comply  with  additional  permit 
conditions  imposed  on  an  approved 
permit  imder  §  773.18(a)  of  this  chapter, 
and  find  you  are  unable  or  unwilling  to 
comply  with  the  mining  and 
reclamation  plan. 

(c)  Hearing  and  order.  (1)  If  you  file 
an  answer  to  the  show  cause  order  and 
request  a  hearing  under  43  CFR  part  4, 
subpart  L,  then  a  public  hearing  may  be 
provided  as  set  forth  in  that  subpart. 

(2)  If  the  Office  of  Hearings  and 
Appeals  revokes  the  pennit,  then  you 
must  immediately  cease  surface  coal 


mining  operations  on  the  permit  and 
complete  reclanution  within  the  time 
specified  in  the  order. 

(3)  If  the  Office  of  Hearings  and 
Appeals  suspends  the  permit,  then  you 
must  abate  ail  conditions,  practices,  or 
violations  as  specified  in  the  order. 

(4)  If  your  right  to  engage  in  or  carry 
out  surface  coal  mining  operations  is 
suspended  or  revoked,  then  you  are 
prohibited  fiom  owning,  controlling,  or 
serving  as  a  principal  or  agent  for  any 
surface  coal  mining  operations  as 
specified  in  the  order. 

(d)  Service.  The  provisions  for  service 
set  out  in  §  846.14  govern  service  imder 
this  section. 

fM«.16   OvNaetionaforralM. 

(a)  Under  section  521(c)  of  the  Act,  we 
will  request  the  Attorney  General  to 
institute  dvil  action  for  relief  whenever 
you  or  your  operator,  or  any  owner, 
'controller,  principal,  or  agent  of  you  or 
your  operator  are  found  to  have  met  the 
criteria  in  this  section. 

(1)  We  will  request  action  under  this 
section  whenever  you  or  your  operator, 
or  any  owner,  controller,  prindiul,  or 
agent  of  you  or  your  operator  are  found 
to  have — 

(i)  Violated  or  failed  or  refused  to 
comply  with  any  order  or  decision 
issued  by  OSM  or  the  State  regulatory 
authority  with  jurisdiction  under  the 
Act;  or' 

(ii)  Interfered  with,  hindered,  or 
delayed  the  agency  with  jurisdiction  in 
carrying  out  the  provisions  of  the  Act  or 
its  implementing  regulations:  or 

(iii)  Refused  to  admit  our  authorized 
representative  onto  the  mine;  or 

(iv)  Refused  to  allow  inspection  of  the 
mine  by  our  authorized  representative; 
or 

(v)  Refused  to  furnish  any  information 
or  report  that  we  have  requested;  or 

(vi)  Refused  to  allow  access  to.  and 
copying  of,  such  records  as  we 
determine  necessary  to  carry  out  the 
provisions  of  the  Act  and  its 
implementing  regulations. 

(2)  Qvil  action  for  relief  Includes  a 
permanent  or  temporary  injunction, 
restraining  order,  or  any  other 
appropriate  order  in  the  district  court  of 
the  United  States  for  the  district  in 
which  the  surface  coal  mining  operation 
is  located  or  in  which  you  have  your 
prindpal  office. 

(b)  Temporary  restraining  orders  will 
be  issued  in  accordance  with  Rule  65  of 
the  Federal  Rules  of  Qvil  Procedure,  as 
amended. 

(c)  Any  relief  the  court  grants  to 
enforce  an  order  under  paragraph 
(a)(l)(i)  of  this  sectioii  will  continue  in 
effect  until  completion  or  final 
termination  of  all  proceedings  for 


review  of  such  order  under  the  Act  or 
its  implementing  regulations  unless, 
beforehand,  the  district  court  granting 
such  relief  sets  aside  or  modifies  the 
order. 

[FR  Doc.  98-33620  Filed  12-18-98;  8:45  am] 
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EO  13106) 68151 

1 31 06 681 51 

1 31 07 68991 

1 31 08 691 75 

mQnmn^BWUw9  SJfvmWl 

Memorandumof 

November  16, 

1998 6599/ 

Presidential  Oelenninatlons: 
No.  99-4  of  Noverrt)er 

14.  1998.„ 65995 

No.  99-5  of  November 

25.  1998 68145,  68829 

No.  99-8  of  December 

8,  1998 70309 


5  CFR 

213 

335 

1310.... 
2424.... 
2634.... 
2635.... 


..66705 
.66705 
.70311 
..66405 
..69991 


1690. 
2604. 


.66769 


7  CFR 

2 

15f 

57 

58 


66079 

67392 

68967 

.......•.•.••.»»»» CRftfOr 

300 . 68161 

301 65999,  68161 

319 -....69539 

400 70312 

457 66706,  6671 5 

948...  .•»••••.•..•.... 66718 


1780 „„ 68648 

1794 68648 

2984 69994 

300 67011 

301 69563 

319 ...67011 

360 67011 

361 6701 1 

993 70063 

1427 67806 

1755 68406,  70456 

8  CFR 

100 70313 

101 70313 

103 ......67724.  70313 

204 — 70313 

210 70313 

21 1 70313 

216 „ 70313 

244 _. „...67724 

245 70313 

247 70313 

264 _ 70313 

299 ...» 70313 

316 7031 3 

338 - 70313 

341 70313 


.6741 


214. 


9  CFR 

94 67573 

205 66720 

Proposed  ftules: 

94 67809 

381 . 68700 

441 68700 

10  CFR 

1 69543 

2 66721 

51 66721 


31 66492 

32 68700 

35 66496,  69026 

40 68700 

50 .66496, 66497,  66772, 

69026 

60 66498,69026 

430..- 66499 

432 66235 


11  CFR 

Proposed  Rutos: 

100 

110 

114 

9003 


.69224 
.70065 
.69224 
.69524 
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9004 69524 

9007 69524 

9008 69524 

9032 69524 

9033 69524 

9034 69524 

9035 69524 

9036 - 69524 

9038 69524 

12CFR 

201 66001 

226 67575 

303 66276 

337 66276 

362 66276 

563.. 66348 

Proposed  RuIm! 

21 „ 67524 

208> 67516 

210 68701 

21 1 6751 6 

213 67434 

225 6751 6 

226 67436 

229 66499.  68701.  69027 

303 66339 

326 67529 

337 _ 66339 

563 67536 

61 1 69229 

614 69229 

618 69229 

935 _ 67625 

14CFR 

39 66418.  66420.  66422. 

66735.  66737. 66739.  66741. 

66743.  66744.  66746.  66751. 

66753.  66979.  67576.  67769. 

6;'771.  67775.  68165.  68167. 

68169,  68171,  68172.  68669. 

68672.  68674.  69996.  69999. 

70001.  70002.  70004.  70005. 

70316,  70319,  70321.  70322 
71 66423.  66425.  66235, 

66755.  66980.  66981 .  66982. 

67175.  67724.  68174.  68391. 

68675.  69177.  69179.  69185. 

69188.  69190.  70324.  70325. 

70326,  70327,  70328.  70330. 
70331 

91 681 75 

97 66425.  66427,  69544. 

69546.69548 

121 681 75 

1 41 681 75 

PropOMd  RuIm: 

23 68636 

25 68211.  68636 

33 68636 

39 66500.  66078,  67629, 

67631,  67633,  67813.  68705. 

68707,  68708,  69569,  69571, 

70068,  70069,  70352 

71 66502.  67014,  67016, 

67017,  67816,  69230,  69231, 
69574 

91 67544 

93 67544 

121 67544 

135 67544 

16  CFR 

235 70332 

243 70333 


305 66428 

1700 66001 

PfoposMi  Rutos: 

423 69232 

1212 69030 

17  CFR 

10 68829 

140 68175 

PropoMd  Rutost 

200 67174,  67331,  69136 

202 67174 

21 0 „ 671 74 

228 67174 

229 67174,67331 

230 67174.  67331.  69136 

232 67174.  67331.  69236 

239 67174.  67331.  69136 

240 671 74.  691 36 

249 67174.69136 

260 69136 

270 69236 

274 69236 

18  CFR 

1 1 66003 

35 66011 

PropoMd  RutoK 

2 66772 

157 66772 

284 « 66772 

375 66772 

380 66772 

381 66772 

385 .......66772 

21  CFR 

1 72 6601 3.  6601 4 

176 69550 

178 68391 

201 66632.  66378.  67399 

208 66378 

312 66632.  68676 

314 66632.  66378 

343 ; 66015 

520 70334 

522 66431.  68182.  68183 

524 ^ 68183 

556... , 68183 

558 66432.  66018.  70335 

601 66632.  66378 

610 66378 

10 69575 

14 69575 

16 69575 

120 69579 

207 68212 

312 68710 

334 67817 

807 68212 

1271 68212 

22  CFR 

42 68393 

503 67576 

PropoMd  RuIm: 

706 „ 68213 

713 68213 

25  CFR 

Propo— d  Ririss: 

Oh.  1 69580 

26  CFR 

1 66433,  67577,  68184, 


68188,  68678.  69551.  69554. 
70009.  70335.  70339 

25 68188 

31 70335 

301 68995.  70012 

602 68188.  68678,  69554, 

70009.70339 
Proposed  Rutot: 
1 66503,  67634,  69581, 

69584,  70071,  70354,  70356, 
70357 

20 69248 

35 70071 

49 69585 

301 69031 

28  CFR 

545 67566 

571 69386 

Propo— d  RuIm: 

16 68217 

29  CFR 

44 70260 

1910 66018,  66238 

1915 66238 

1917 66238 

1 91 8 66238 

1926 66238 

4007 68684 

4044. 

2520 68370 

30  CFR 

602 66760 

701 70580 

724 70580 

773 70580 

774 70580 

778 70580 

842 70580 

843 70580 

846 70580 

901 66983 

935 6^87 

944. 

913 68218 

926 66079 

931 66772,  66774 

948 68221 

950 70080 

31  CFR 

285 67754 

357 69191 

32  CFR 

270 ..68194 

286 67724 

888g 68685 

33  CFR 

100 67401.  68999,  70015 

117 67402,  68685,  69000, 

699191,69193,69556. 
70018 

165 68686.  70015 

334 68140 

36  CFR 

1 1 52 — 70341 

1202 70342 

rfopoMd  RutoK 

13 68666 


59 67635 

1 1 90 70359 

1 191 ..70359 

37  CFR 

1 66040.  67578 

201 .66041 

253 66042 

201 69251 

251 70080 

38  CFR 

21 .67778 

39  CFR 

20 66043 

491 ...67403 

952 66049 

953 -.. 66049 

954 66049 

955 66049 

956 66049 

957 66049 

958 66049 

959 66059 

960 66049 

961 66049 

962 66049 

963 66049 

964 66049 

965 66049 

966 66049 

Proposed  RuIms 

20 6701 7 

40  CFR 

1 67779 

9 69390,60478 

52 66755, 66758,  67405, 

67407,  67419,  67584,  67586. 

67591,  67594,  67780,  67782, 

67784,  69193,  69557,  69559, 
70019.  70348 

61 66054 

62 68394.  70022 

63 66054,  66990,  67787, 

68397 

72 68400 

73 68400 

141 69390,  69478 

142 69390,69478 

180 66994, 66996,  66999, 

67794,  69194,  69200,  69205. 
70027,70030 

271 67800 

302 691 66 

PropoMdRuloK 

g 66081 

52 66776,  67439,  67638. 

67639.  67817,  67818,  68415, 
69589,  69594,  70086,  70359 

58 67818 

60 67988 

61 66083 

62 68418,  69364,  70086 

63 66083,  66084,  68832, 

69251 

81 ...69598 

90 66081 

94 68508 

141 „ 69256 

142 69256 

152 „ 67834 

156 67834 

180  .........66435. 66438,  66447. 
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66448,  66456.  66458,  66459 

>60 66101,  70233 

>61 66101,  70233,  70360 

262 661 01 ,  67562 

?64 .66101,67562 

265 67562 

268 66101 

>69 66101 

>70 67562 

>71 66101,67834 

JOO 68712.  69032,  69601 

W2 69169 

r45.„ 70087,  701 90 

I1CFR 

»&-3 66674 

101-1 1 66674 

K)1-12 „.66874 


101-35 66092 

101-42 68136 

101-43 68136 


I2CFR 

50 

»00 

W2 

*ropoMd  RulsK 
1001 


.66062 
.68687 
.68687 

.68223 


I3CFR 

J195 66760 

^ropiMMl  RuIm: 

J9 67834 

MOO 66776,  66840 

J106 66776 

J1 10 66840 

J120 66840 

J130 66776,  66840 

>140 66840 

H50 66840 

»160 66776,  66840 

»170 66840 

H80..... 66840 

MCFR 

54 70036,70037 

» 67001 ,  67003 

>7 67004 

J54 69001 

>ropos«d  Rules: 

>7 67026 

(5CFR 

>500 66063 

»501 66063 

!502 66063 


2503. 
2504. 
2505. 
2506. 


.66063 
.66063 
..66063 
..66063 


46CFR 

401 


.68697 


502 6651 2 

51 4 _ 70368 

520 70368 

525 69603 

535 „„ 69034 

545 ._ 66512 

550 67030 

551 67030 

555 67030 

560 „ 67030 

565 67030 

571 66512 

572 69034 

585 „ 67030 

586 _ 67030 

587 , 67030 

588 67030 

47CFR 

0 68904 

1 67422. 68904.  70040 

2 69562 

13 68904 

22 68904 

24 — 68904 

26 „ .68904 

27 68904 

52 68197 

54 67006.  68208,  70564 

64 67006 

69 67006.70564 

73 67430.  69208.  70040 

74 69562 

78 69562 

80 68904 

87 68904 

90 68904 

95... 68904 

97 68904 

101 68904.  69562 

Proposed  Rules: 

Ch.  1 70089 

0 66104 

1 ». 70090 

2 69606 

36 67837 

54 67837.68224 

62 6871 4 

65 68418 

73 66104,  67036.  67439, 


67449.  68424.  68425.  68718. 

68719.  68720.  68721.  68722. 
68729.  69607.  69608,  69609 

74 68729,69606 

76 66104 

78 „ 68606 

101 V. 69606 

48CFR 

Ch.  1 70264,  70306 

1 70292 

5 „ 70265 

6 70265 

7 70265 

8 70265 

12 70265 

13 70266 

1 4 ■■.»■••»••••••• •.••..../ OZOu 

15 70265 

16 70282 

19 70265.  70292 

22 70282 

26 „ ..70265 

31 70287 

32 70292 

37 70292 

42 _ 70292 

44 70288 

46.. 70289.70290 

48 70290 

52 70265.  70282.  70289. 

70291,70292 

53 70265,  70292 

204 69005 

206 67803 

217 67803 

223 67804 

228 69006 

232 69006 

235 69007 

236 .69007 

237 67804 

252 „ 67804,  69006 

253 69007 

801 6921 6 

803 69216 

805 , 69216 

806 69216 

808 „ 69216 

81 4 6921 6 

817 69216 

819 69216 

822 69216 

825 69216 

828 69216 

831 6921 6 

832 69216 

833 69216 


836 69216 

837 69216 

842 6921 6 

846 6921 6 

847 . —  6921 6 

849 69216 

852 69216 

853 — 69216 

870 69216 

871 69216 

5316 — 67600 

PropoMd  RuIms 

Ch.  20 67726 

11  68344 

Ofc  ■■••••••■•■■•■•■•■»•■•••■*»«•••«••■•■  vOO^^ 

1526 67845 

1552 67845 

49CFR 

381 67600 

383 67600 

538 66064 

544 „ 70051 

571 66762 

639 68366 

653 67612 

654 67612 

Propoeed  Rules: 

1 05 68624 

1 06 68624 

1 07 68624 

395 68729 

571 68233,  68730,  70380 

1312 ..„ 66521 

50CFR 

17 67613,  67618, 69008. 

70053 

20.. 67619 

216 66069,67624 

217 66766 

227.......„ 66766,67624 

229 66464 

260. 69021 

600 67624 

630 66490 

648 68404,  70351 

679 66762,  68210,  69024 


1 7 66777,  67640 

20 67037 

622 66522,  70093 

648 66524,  661 10,  67450, 

70093 

660 66111,69134 

679 661 12.  69256 


IV 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  DECEMBER  21. 
1998 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Walnuts  grown  in — 
Califomia;  published  12-18- 
98 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  arxJ  importation  of 
animals  and  animal 
products: 
Harry  S  Truman  Animal 

\mpon  Center.  FL; 

closure;  published  11-19- 

98 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 

Administrative  regulations: 
Statutory  and  regulatory 
provisions;  interpretations; 
published  12-21-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 

Accidental  release 
prevention — 

Risk  management 
programs;  published  10- 
20-98 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Florida;  published  10-22-98 

New  Jersey;  published  10- 
20-98 

Texas;  published  10-21-98 

Hazardous  waste: 

Identification  and  listing — 

Solvent  wastes;  published 
11-19-98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 

Commercial  mobile  radio 
services — 

Wireless 
telecommunications 
carriers;  spectrum 
aggregation  limits;  1998 


biennial  regulatory 
review;  published  12-22- 
98 
General  wireless 
communication  services; 
allocation  of  spectrum 
below  5  GHz;  published 
10-22-98 
Radio  stations;  tat>le  of 
assignments: 
Montana;  published  11-16- 

98 
Netyaska;  published  11-16- 

98 
Nevada;  published  11-16-98 

FEDERAL  TRADE 
COMMISSION 

Industry  guides: 

Adhesive  compositions; 

deceptive  labeling  and 

advertising;  CFR  part 

removed;  published  12-21- 

98 
Decorative  wall  paneling 

industry;  CFR  part 

removed;  published  12-21- 

98 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  property  management: 
Utilization  and  disposal — 
Donations  to  service 
educational  activities; 
published  10-21-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  arxl 
related  products: 
ChkMletracycline  and 
monensin  sodium; 
published  12-21-98 
Oxytetracyline  tablet/tx)lus; 
published  12-21-98 
Medk:al  devices: 
Correctkms  arxl  removals 
reports;  published  8-7-98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 
Medicakl: 
Inpatient  psychiatric  servnes 
for  individuals  (under  age 
21);  published  11-19-98 

OFFICE  OF  MANAGEMENT 
AND  BUDGET 

Management  and  Budget 
Office 

OMB  circulars;  listing; 
published  12-21-98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Airtxjs;  published  11-16-98 
Cessna;  put)lished  12-2-98 


TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes  and  emptoyment 
taxes  and  coliectmn  of 
income  taxes  at  source: 
Retirement  plans;  inaease 
in  cash-out  limit; 
published  12-21-98 
Income  taxes: 
Determining  earned  income 
credtt  eligibility;  paid 
preparer  due  diligence 
requirements;  published 
12-21-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marltsting 
Service 

Prunes  (dried)  produced  in 
Califomia;  convnents  due  by 
12-28-98;  published  12-18- 
98 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 
foreign: 

Coffee;  comments  due  by 
12-30-98;  published  11- 
.30-98 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Emergency  livestock 
assistance: 
American  Indian  livestock 

feed  program;  comments 

due  by  12-28-98; 

published  11-27-98 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 

Program  regulatkxis: 
Farm  labor  housing  k>ans 
and  grants;  processing 
requests;  comments  due 
by  12-28-98;  published 
10-29-98 

AGRICULTURE 
DEPARTMENT 

Rural  Business-Cooperative 
Service 

Program  regulations: 
Farm  latx>r  housing  toans 
and  grants;  processing 
requests;  comments  due 
by  12-28-98;  published 
10-29-98 

AGRICULTURE 

DEPARTMENT 

Rural  Housing  Service 

Program  regulatkMns: 
Farm  latwr  housing  toans 
and  grants;  processing 


requests;  comments  due 
by  12-28-98;  published 
10-29-98 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Program  regulatkxis: 
Farm  labor  housing  toans 
and  grants;  processing 
requests;  comments  due 
by  12-28-98;  published 
10-29-98 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Endangered  and  threatened 
species: 

Sea  turtle  conservatton; 
shrimp  trawling 
requirenwnts— 
Turtle  excluder  devices; 
comments  due  by  12- 
30-98;  published  12-3- 
98 
Fishery  conservatton  and 
management 
Alaska;  fisheries  of 
Exclusive  Economk: 
Zone- 
Gulf  of  Alaska  and  Bering 
Sea  arxl  Aleutian 
Islands  groundfish; 
comments  due  by  12- 
28-98;  published  10-26- 
98 

Caribbean.  Gulf,  and  South 
Atlantic  fisheries — 
South  AtlantK  snapper 
grouper  comments  due 
by  12-28-98;  published 
11-12-98 
Northeastern  United  States 
fisheries  and  American 
kibster,  comments  due  by 
12-28-98;  published  11- 
13-98 

DEFENSE  DEPARTMENT 

Federal  Acquisitton  Regulatton 
(FAR): 

Conditionally  accepted 
items;  comments  due  t)y 
12-28-98;  published  10- 
28-98 

Javits-Wagner-O'Day  Act 
parttoipating  nonprofit 
agencies;  name  change 
or  successor  in  interest 
procedures;  comments 
due  by  12-28-98; 
published  10-27-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  authority 
delegattons: 

Washington;  comments  due 
by  12-31-98;  published 
12-1-98 

Air  quality  implementatton 
plans;  approval  and 
promulgatton;  various 
States: 
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New  York;  conwnents  due 
by  12-28-98;  published 
11-27-98 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Ferbam,  etc.  (canceled  food 
uses);  comments  due  by 
12-28-98;  published  10- 
26^ 
Superfurxj  program: 
National  oil  and  hazardous 
substances  contingency 
plan- 
National  priorities  Kst 
update;  comments  due 
by  12-28-98;  published 
11-25-98 
Toxic  substances: 
Lead-t>ased  paint  activities— 
Identification  of  dangerous 
levels  of  lead; 
correction;  comments 
due  by  12-31-98; 
published  12-18-98 
Lead-tiased  paint- 
Identification  of  darigerous 
levels  of  lead;  rrweting; 
comments  due  by  12- 
31-98;  published  11-5- 
98 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Radio  services,  special: 
Aviation  services — 
RadkKiavigation  sennce; 
31 .8-32.3  GHz  band 
removed;  comments 
due  by  12-30-98; 
published  11-30-98 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Conditionally  accepted 
items;  comments  due  t>y 
12-28-98;  published  10- 
28-98 
Javits-Wagner-O'Day  Act 
participating  nonprofit 
agencies;  name  change 
or  successor  in  interest 
procedures;  comments 
due  by  12-28-98; 
published  10-27-98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
ChlMran  and  Families 
Administration 
Personal  Responsit)ility  and 
Work  Opportunity 
Reconciliation  Act  of  1996; 
implementatk)n: 
Welfare-to-woik  grants;  data 
collectkHi  and  reporting 
requirements  for  States 
aixl  Indian  Tribes; 
comments  due  t>y  12-28- 
98;  published  10-29-98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  for  human  consumption: 


Natamycin  (Pimaricin); 
comments  due  t)y  12-31- 
98;  published  12-1-98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Cars  Financing 
Administration 
Medicare: 
Skilled  nursing  facilities; 
prospective  payment 
system  arxj  consolidated 
billing;  comments  due  t)y 
12-28-98;  published  11- 
27-98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Public  Health  Service 
FeHowships,  internships, 
training: 

Natk)nal  Institutes  of  Health 
research  traineeships; 
comments  due  by  12-29- 
98;  published  10-30-98 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 

Community  development  bkx^k 
grants: 

Fair  housing  performance 
standards  for  acceptance 
of  consolidated  plain 
ceitifica6ons  and 
compliance  with 
pertormance  review 
criteria;  comments  due  by 
12-28-98;  published  10- 
28-98 
Manufactured  home 
constructkm  and  safety 
starxlards: 

Incorporatkxi  t>y  refererx» 
standards;  comments  due 
by  12-29-98;  published 
10^0-98 
INTERIOR  DEPARTMENT 
Fish  and  WIMIifo  Service 
Endangered  and  threatened 
species: 

Armored  snail  and  slender 
campetoma;  comments 
due  by  12-28-98; 
published  10-28-98 
Findings  on  petitkMis,  etc.— 
Junaluska  salamander; 
comments  due  by  12- 
28-98;  published  10-28- 
98 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Offlca 
Permanent  program  and 
abandoried  mine  larKl 
reclamatton  plan 
submissk)ns: 

Montana;  comments  due  by 
12-31-98;  published  12-1- 
98 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulatkm 
(FAR): 


CondKkxiaHy  accepted 
items;  comments  due  t>y 
12-28-98;  published  10- 
28-98 
Javits-Wagner-O'Day  Act 
participating  nonprofit 
agencies;  name  change 
or  successor  in  interest 
procedures;  comments 
due  by  12-2848; 
published  10-27-98 
PENSION  BENEFIT 
QUARANTY  CORPORATION 
Single-empktyer  plans: 
Lump  sum  payment 
assumplkxis; 

discontinuatnn;  comments 
due  by  12-28-98; 
published  10-26-98 
Vahjatkxi  of  benefits;  use  of 
single  set  of  assumplkxis 
for  all  benefits;  comments 
due  by  12-28-98; 
published  10-26-98 
PERSONNEL  MANAGEMENT 
OFFICE 

Comt)ined  Federal  Campaign; 
sdicitatkxis  authorizatkxi; 
comments  due  t>y  12-30-98; 
published  11-30-98 
POSTAL  SERVICE 
Domestic  Mail  Manual: 
Package  realkxation  for 
periodk»ls  and  startdard 
mail  (A)  fiats  placed  on 
pallets  and  new  lat)eling 
Kst  L001;  implementation; 
comments  due  bf  12-28- 
98;  published  10-29-98 
lntematk)nal  Mail  Manual: 
Global  package  link  (GPL) 
service — 

Argentina;  comments  due 
by  12-31-98;  published 
12-1-98 
Intemationai  prxxity  airmail 
service;  pMtage  rates  and 
service  conditkHW 
changes;  comments  due 
by  12-28-98;  published 
11-25-98 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawtxidge  operations: 
New  Jersey;  comments  due 
by  12-28-98;  published 
10-29-98 
Waterfront  facilities: 
Harxling  of  Class  1 
(exptosive)  materials  or 
other  dangerous  cargoes; 
improved  safety 
procedures;  comments 
due  by  12-28-98; 
published  10-29-98 
TRANSPORTATION 
DEPARTMENT 
Americans  with  Disabilities 
Act;  implementatkm: 
Accessibility  guklelines  for 
transportation  services 
and  vehicles— 


Transportatton  vehicles: 
over-the-road  txises; 
comments  due  by  12- 
2848;  published  9-28- 
98 

TRANSPORTATION 
DEPARTMENT 
Fedsfal  AvtaMon 

AUilWillSU  SUUn 

Airworthiness  dreciives: 
Boeing;  comments  due  tiy 

12-2848;  published  10- 

27-96 
Bombardtor,  comments  due 

by  12-3048;  pubished 

11-3048 
Domier;  oomnrients  due  by 

12-2848;  published  10- 

27-98 
Enpresa  Brasileira  de 

Aeronaulk»  SA; 

comments  due  t>y  12-28- 

98;  published  11-25-98 
MitsutMshi;  comments  due 

by  12-29-98;  published  9- 

29-98 
Pratt  &  Whitney;  comments 

due  by  12-28-98; 

published  10-2648 
Short  Brothers;  comments 

due  by  12-30-96; 

published  11-30-98 
Stemme  GmbH  &  Co.  KG; 

conwnents  due  t>y  12-28- 

98;  published  11-2548 
Class  E  airspace;  comments 
due  by  12-28-98;  published 
11-27-98 
Gulf  of  Mexico  high  offshore 
airspace  area;  comments 
due  by  12-29-98;  published 
11-10-96 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffte 
Safety  Admlnistratioii 

Motor  vehcle  safety 
starxlards: 

Lamps,  reflective  devices, 
and  associated 
equtprrtenl— 
Headtemp  concealment 
devices;  comments  due 
by  12-28-98;  published 
10-28-98 
Occupant  crash  protectkxt— 
Safety  equipment  removal; 
exemptions  from  rrtake 
irx)perative  prohitiitkxi 
for  persons  with 
disabilities;  comments 
due  by  12-28-98; 
published  9-28-98 
ScfK>ol  txjs  research  plan; 
comments  due  by  12-28- 
98;  published  10-26-98 

TRANSPORTATION 
DEPARTMENT 
Research  and  Spedai 
Programs  AdmlnlstratfcMi 
Pipeline  safety: 


VI 
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Pipeline  personnel; 
qualification  requirements; 
comments'due  by  12-28- 
98;  put>lished  10-27-98 

TREASURY  DEPARTMENT 
Customs  Ssrvica 

Fines,  penalties,  and 
forfeitures: 

Imposition  and  mitigation  of 
penalties  for  violations  of 
Tariff  Act  section  592; 
guidelines;  comments  due 
by  12-28-98;  put)lished 
10-28-98 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 

Business  expenses;  mileage 
allowances  use  to 
substantiate  automobile 
expenses;  comments  due 
by  12-30-98;  published 
10-1-98 
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Vll 


CFR  CHECKLIST 


TItto 


PrtM      R«vtaion  Dal* 


rhis  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

Xit)iished  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

lumbers,  prices,  and  revision  dates. 

^n  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  curent  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

rhe  CFR  is  available  free  on-line  through  the  Government  Printing 

Office's  GPO  Access  Service  at  http://www.access.gpo.gov/nara/cfr/ 

hdex.html.  For  information  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1  -888-293-6498  (toil  free)  or  202-5J  2-1 530. 

The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 

$951 .00  domestic,  $237.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 

telephoried  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 

charge  orders  to  (202)  512-2250. 

rm*  Stock  Number  Prlca       Revision  Oat* 


1,  2  (2  Reserved) (869-034-00001-1) 5.00 

3  (1997  Compitation 
and  Parts  100  and 
101) 


*Jon.  1,  1998 


.  (869-034-00002^ 19.00 

(869-034-00003-7) 7.00 

5  Parts: 

1-^99  (869-034-00004-5) 35.00 

700-1 199 (869-034-00005-3) 26.00 

1200-€nd,  6  (6 

Resented) (869-034-00006-1) 39.00 

7  Parts: 

1-26  ..„ (869-034-00007-0) 2AJ0O 

27-52  „ (869-034-00008-8) 30.00 

53-209 (869-034-00009-6) 20.00 

21(K299 (869-034-00010-0) 44.00 

300-399 (869-03MJ001 1-8) 24.00 

400-699 (869-034-00012-6) 33.00 

TdO-tn (869-034-00013^) 30.00 

900-999 (869-034^)0014-2) 39.00 

1000-1 199  (869-034-00015-1) UJOO 

1200-1599 (869-034-00016^ 34J0 

1600-1899  (869-034-O0017-7) 58.00 

1900-1939  (869-03*^)0018-5) 18X)0 

1940-1949  (869-O34-00019-3) 33J)0 

1950-1999  „ (869-0344)0020-7) 40M 

2000-End (869-034-00021-5) 24.00 

8 (869-0344)0022-3)  ......  33«) 

9Parts: 

1-199  (8694)34-00023-1) 40.00 

200-End  (869-034-00024-0) 33.00 


10 

0-60 (869-034-00025-8) 39.00 

51-199 (869-034-00026-6) 32.00 

20(W99 (869-034-00027-4) 31.00 

500-€nd  (869-034-00028-2) 43.00 

11 (869-034-00029-1) 19.00 

12  Parts: 

1-W9  (869-034-00030-4) 17.00 

200-219 (869-034-00031-2) 21.00 

220-299 (869-034-00032-1) 39.00 

30(W99 (869-0344)0033-9) 23.00 

500-599 (8694)344)0034-7) 24.00 

600-€nd  (8694)34-00035-5) 44.00 


'Jon.  1 
sjan.  1 

Jan.  1 
Jon.  1 

Jon.  1 


Jon.  1 
Jon.  1 
Jon.  1 
Jon.  1 
Jon.  1 
Joa  1 
Jon.  1 
Jon.  1 
Jon.  1 
Jon.  1 
Jon.  1 
Jon.  1 
Jan.  1 
Jon.  1 
Jon.  1 

Jon.  1 

Jon.  1 
Jon.  1 

Jon.  1 
Jan.  1 
Jon.  1 
Jon.  1 

Jon.  1 

Jan.  1 
Jon.  1 
Jon.  1 
Jon.  1 
Jon.  1 
Jon.  1 

13 (8694)34-00036-3) 23.00       Jon.  1 


1998 
1998 

1998 
1998 

1998 


1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 

1998 

1998 
1998 

1998 
1998 
1998 
1998 

1998 


1998 
1998 
1998 
1998 
1998 
1998 

1998 


14  Parts: 

1-59 (8694)344)0037-1) 

60-139 (8694)344)00384)) 

140-199 (8694)344)0039-8) 

200-1199 (869-034-00040-1) 

1200-€nd (8694)34-00041-0) 

15  Parts: 

0-299  (8694)344)0042-8) 

300-799 (869-034-00043-6) 

800-€nd (8694)34-00044-4) 


47.00 
40.00 
16.00 
29.00 
23.00 

22.00 
33.00 
23.00 

0-999  ....'. (869-034-00045-2) 30.00 

1000-End (869-034-00046-1) 33.00 


27.00 
32.00 
40.00 

45.00 
13.00 

34.00 
33.00 
15.00 

29J0O 
28.00 
44.00 


30(M99 (869-O34-00063-1) 

500-599 (8694J34-00064-9) 

600-799 (8694J34-00065-7) 

800-1299 (869-0344)0066-5) 

1300-End (8694)344)0067-3) 


17  Parts: 

1-199  „ (869-0344)0048-7)  .. 

200-239 (8694)344)0049-5)  .. 

240-£nd  (8694)344)0050-9)  .. 

18  Parts: 

1-399  (8694)344)0051-7)  .. 

400-€nd  (8694)34-00052-5)  .. 

19  Parts: 

1-140  (869-034-00053-3)  .. 

141-199 (8694)344)0054-1)  .. 

200-End (8694)3W)0055-0)  .. 

20Parta: 

1-399  (8694)34-00056-8)  ., 

400-499 (8694)34-00057-6)  . 

500-End  (8694)344)0058-4) ., 

21  Parts: 

1-99  (8694)344)0059-2) 21 «) 

100-169 „ (8694)344)0060^) 27.00 

17(^-199 (8694J34-00061-4) 28.00 

200-299 (8694)34-00062-2) 9.00 

50.00 

28.00 

9J0O 

2200 

]2jao 

22  Parts: 

1-299  (8694)344)0068-1) 41X)0 

300-€nd  (869-0344)0069-0) 31i)0 

23 (8694)34-00070-3) 2SM 

24  Parts: 

0-199  (8694)344)0071-1) 32.00 

200-499 (8694)344)00724)) 28.00 

500-699 (8694)34-00073-8) MJOO 

700-1699 (8694)34-0007*-6) ASM 

1700-End (8694)34-0007W) 17.00 

25 (869^)34-00076-2) 42J0O       Apr.  1. 

9A  Psrte* 

§§1.0-1-1.60 (869-034-00077-1) 26.00       Apr.  1, 

§§1.61-1.169 (8694)344)0078-9) 48.00        Apr.  1, 

§§  1.170-1.300 (8694)34-00079-7) 31X)0       Apr.  1. 

§§  t.301-l>400 (8694)34-00080-1) 23.00       Apr.  1, 

§§1.401-1.440 (869-034-00081-9) 39.00       Apr.  1. 

§§1.441-1.500 (8694>34-00082-7)  29A)        Apr.  1, 

§§  1.501-1.640 (8694)344)0083-5) 27.00        Apr.  1, 

§§  1.641-1150 (8694)344)0084-3) 32.00       Apr.  1, 

§§1151-1.907 (8694)344)0085-1) ibJOO        Apr.  1, 

§§  1.908-1.1000 (8694)344)00864)) 35.00       Apr.  1. 

§§1.1001-1.1400  (8694)34-00087-8) 384)0       Apr.  1, 

§§1.1401-End  (8694)34-00088-6) 51  A)        Apr.  1, 

2-29 (8694)344)0089-4) 36«)       Apr.  1, 

30-39  (8694)34-00090-8) 2bJ0O        Apr.  1, 

40-49  (8694)34-00091-6) 16.00       Apr.  1, 

50-299 (8694)344)0092-4) ]9J0O       Apr.  1. 

300-499 (8694)344)0093-2) MJOO        Apr.  1. 

500-599 (8694)344)0094-1) \0J0O        Apr.  1. 

600-€nd  (8694)34-00095-9) '9^0   Apr.  1. 


Jon.  1, 

Jon.  1. 

Jan.  1, 

Jon.  1, 

Jon.  1, 

Jon.  1, 
Jon.  1. 
Jan.  1. 

Jon.  1, 
Jon.  1, 

Apr.  1. 
Apr.  1, 
Apr.  1, 

Apr.  1, 
Apr.  1. 

Apr.  1, 
Apr.  1, 
Apr.  1, 

Apr.  1, 
Apr.  1. 
Apr.  I. 

Apr.  1. 
Apr.  1. 
Apr.  1, 
Apr.  1. 
Apr.  1. 
Apr.  1. 
Apr.  1. 
Apr.  1, 
Apr.  1. 

Apr.  1. 
Apr.  1. 

Apr.  1. 

Apr.  1. 
Apr.  1. 
Apr.  1. 
Apr.  1. 
Apr.  1. 


998 
998 
998 
998 
998 

998 
998 
996 

998 
998 

998 
998 
998 

998 
998 

998 
998 
998 

998 
998 
998 

998 
998 
998 
998 
998 
998 
998 
998 
998 

998 
998 

998 

998 
998 
998 
998 
998 

998 

998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 


97  DAfftt' 

1-199  ....*. (8694)34-00096-7) 49D0       Apr.  1,  1998 


Vlll 
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THto 


Stock  Number 


200-End  (86WB<WX)097-5) 

28  Parts:  .^ 

0-42  (869-0J«XX)98-3) 

43-end (869-034-00099-1) 


Pric# 

17.00 

36.00 
30.00 

29  Parts: 

(W9 (869-O34K)0100-9) 26.00 

100-499 (86W)34-a)101-7) 12.00 

500-899 (869-034-00102-5) 40.00 

900-1899 (869-034-00103-3) 20.00 

1900-1910  (§§1900  to 

1910.999) (869-034-00104-1) 44.00 

1910  (§§  1910.1000  to 

end)  (869-034-00105-0) 27.00 

191 1-1925 (869-OJ<M)0106-8) 17.00 

1926 — (869-034^)0107-6) 30.00 

1927-€nd (869-034-00108-4) 41.00 

30  Parts: 

1-199  (869-034-00109-2) .. 

200-699 (869-034-00110-6) .. 

700-£nd (869-034-001 1M) .. 


33.00 
29.00 
33.00 

31  Psrts: 

0-199  (869-034-00112-2) 20.00 

200-€nd  (869-034-00113-1) 46.00 

32  Parts: 

1-39,  Vol.  I 15.00 

1-39,  Vol.  II 19.00 

1-39,  Vol.  Ill 18.00 

47.00 
51.00 
33.00 
22.00 
26.00 
27.00 


1-190  (869-034-00114-9) 

191-399 (869-032-001 15-4) 

400-629 „ (869-034^)0116-5) 

630-699 (869-034-00117-3) 

700-799 (869-034-00118-1) 

800-End  (869-034-001 19^)) 

33  Parts: 

1-124  (869-034-0012O-3) 29.00 

12&-199 (869-034-00121-1) 38.00 

200-€nd  „ (869-034-00122-0) 30.00 

34  Parts: 

1-299  (86W)J4-00123-8) 27.00 

300-399 (869K)J*-00124-6) 25.00 

400-€fKJ  (869^)34-00125-4) 44.00 


35 (869-034-00126-2) 

36  Parts 

1-199 (869-03*4)0127-1) 

200-299 (869-034^)0128-9) 

300-€nd  (869^)34-00129-7) 

37 

38 


14.00 

20.00 
21.00 
35.00 


0-17  (869-034-00131-9) 34.00 

1  Wnd  (869-034-00132-7) 39.00 

39 (869-034-0013i-5) 23.00 

40  Parts: 

M9 (86W)34^)0134-3) 31.00 

50-51  „  (869-034-0013S-1) 24.00 

52  (52.01-52.1018) (869-03*^136-0) 28.00 

52  (52.1019-€nd)  (869-034-00137-8) 33.00 

53-59  (869-034-00138-6) 17.00 

to  (869-034-00139-4) 53.00 

61-62 (869-0344)0140-8) 18.00 

63 (869-034-00141-6) 57.00 

64-71  ..„..„ (869-034-00142-4) 11.00 

36.00 
31.00 
53.00 
47.00 
37.00 
34.00 
23.00 
29.00 


72-80  (869-034-00143-2) 

81-85  (869-034-00144-1) 

86 (869-034-00144-9) 

87-135 (869^)34-00146-7) 

136-149 (869-034-00147-^) 

150-189 (869-03*4)0148-3) 

190-259 (869-03*-00149^1) 

260-265 „ (869-034-00150-9) 


RavMonOato 
*Apr.  1,  1997 

July  1,  1998 
July  1,  1998 

July  1,  1998 
July  1.  1998 
July  1,  1998 
July  1,  1998 

July  1,  1998 

July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 

July  1,  1998 
July  1,  1998 
July  1,  1998 

July  1,  1998 
July  1,  1998 

2July  1,  1984 
2July  1,  1984 
2July  1,  1984 
July  1,  1998 
July  1,  1997 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 

July  1,  1998 
July  1,  1998 
July  1,  1998 

July  1,  1998 
July  1,  1998 
July  1,  1998 

July  1,  1998 

July  1,1998 
July  1,  1998 
July  I,  1998 


Titto 


Stock  Numbor 


(869-034-00130-1) ......     27.00        July  1,  1998 


July  1,  1998 
July  1.  1998 

July  1,  1998 

July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  I,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 


Piteo       RovMonIM* 


266-299 (869-034-00151-3) 33.00 

300-399 (86W)3*4)0152-1) 26.00 

400^4 (869^)3*4)01534)) 33.00 

425-699 (869-03*4)0154-8) 42.00 

700-789 (869-03*00155-6) 41.00 

790-ErKJ  (869-03*410156-4) 22.00 

41  Chapters: 

1, 1-1  to  1-10 13.00 

1, 1-1 1  to  Appendix.  2  (2  Resented) „..  13.00 

3-6 14.00 

7 6.00 

8 :....  4i0 

9 _ 13.00 

10-17  9.50 

18,  Vol.  I,  Ports  1-5  13.00 

18,  Vol.  II,  Ports  6-19 13.00 

18,  Vol.  Ill,  Ports  20-52 13.00 

19-100  13.00 

1-100  (869-03*4)0157-2) 13.00 

101  (869-03*4)0158-1) 37.00 

102-200 (869-03*00158-9) 15.00 

201-€nd  (869-034^)0160-2) 13.00 

42  Parts: 

•1-399 (869-03*4)0161-1) .. 

400-429 (869-032-00161-8) .. 

430-£nd (869-0324)0162-6) .. 


43  Parts: 

1-999  „ (869^)32-00163^ 

1000-end  (8694)32-00164-2) 


34.00 
35.00 
50.00 

31.00 
50.00 


45  Parts: 

1-199  (869-032-00166^ 

200-499 (869-032-00167-7) 

500-1199 (869-032-00168-5) 

1200-€nd (869-032-00169^3) 


30.00 
18.00 
29.00 
39.00 


46  Parts: 

1-40  (869-032-00170-7) 2600 

41-69  (869-0324)0171-5) 22.00 

•70-89 (869-03*4)01 7>4) 8.00 


90-139 (869^)32-00173-1) 

140-155 (869-032-00174-0) 

156-165 (869-032-001 7&-8) 

166-199 (869-0324)0176-6) 

200-499 (869-032-00177-4) 

•500-End (869-03*4)0179^3) 

47  Parts: 

0-19 (869-032-00179^1) 

20-39  _ (86W)32-0018O4) 

40-69  > (869-032-00181-2) 

70-79  „ (869-032-00182-1) 

80-€nd (869-032-00183-9) 


27.00 
15.00 
20.00 
26.00 
21.00 
16.00 

34.00 
27.00 
23.00 
33.00 
43.00 

48  Chapters: 

1  (Ports*  1-51) (869-034-0018W) 51.00 

1  (Ports  52-W)  (869^)32-00185-5) 29.00 

2  (Ports  201-299) (869-032-00186-3) 35.00 

3-6 (8694)32-00187-1) 29O0 

7-14 (869-032-00188-0) 32O0 

15-28  (869-O324)018»-8) 33.00 

29-€nd  (8694)3W)0190-1) 25.00 

49  Parts: 

1-99 (869-032-00191-0) 31.00 

100-185 (86W)32-00192-8) 50.00 

186-199  ..„ (869-0324)0193-6) 11.00 

20O-399 (869-032-00194-4) 43.00 

400-999 (869-032-00195-2) 49.00 

100O-1 199 (869-032-00196-1) 19.00 

1200-End (869-032-00197-9) 14.00 

50  Parts: 

1-199  (869-032-00198-7) .. 

200-599 (869-032-00199^5)  .. 

600-End  . — (869-032-00200-2) .. 


July  1,  1998 
July  1,  1998 
July  1.  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 

3  July  1,  1984 

3July  1,  1984 

3July  1,  1984 

3July  1,  1984 

3July  1,  1984 

JJuly  1,  1984 

^July  1,  1984 

JJuly  1,  1984 

'July  1,  1984 

'July  1.  1984 

'July  1, 1984 

July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 

Oct.  1,  1998 
Oct.  1,  1997 
Oct.  1,  1997 

Oct.  1,  1997 
Oct.  1,  1997 


(869-032-00165-1) 31.00   Oct.  1,  1997 


41.00 
22.00 
29.00 


Oct.  1,  1997 
Oct.  1.  1997 
Oct.  1.  1997 
Oct.  1,  1997 

Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1998 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1998 

Oct.  1.  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 

Oct.  1,  1998 
Oct.  1.  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 

Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 

Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 


( ^  Index  and  Findings 
Aids («6W)34-0004W) 


( :omptete  1998  CfR  set %]J0O 

icrofiche  CFR  Edition: 

Subscription  (moled  as  issued) 247.00 

Individuai  copies MXi 

Complete  set  (one-time  moling) 247.00 

Complete  set  (one-time  moling) 264.00 


<  Because  trtle  3  is  on  annual  cornpialion,  tt«  volum*  and  cM  previous  vdumei 
I  Iwuld  be  retained  as  o  permanent  reference  source. 

'Vtt  July  1,  1965  edWon  o(  32  CFR  Parts  1-189  contains  a  note  or^  for 
I  arts  1-39  inclusive.  For  Itie  lul  text  of  the  Defense  AcquHWon  RegutoNons 
I )  Parts  1-39,  consult  Nm  ttvee  CFR  volumes  issued  as  of  July  1,  1964,  containing 
I  wse  parts. 

»nw  July  1,  19as  e<flion  of  41  CFR  Onplers  1-100  contains  a  note  only 
I  ir  Chapters  1  to  49  inclusive.  For  me  ful  text  of  piocuremenl  regutaNons 
i)  Ctnplers  1  to  49,  consult  ttw  eleven  CFR  volumes  issued  os  of  July  1, 
964  containing  ttnse  chapters. 

*Ho  amendments  to  this  volume  were  promulgated  during  the  period  July 

,  1996  to  June  30,  1997.  The  volume  issued  July  1,  1996,  shouM  be  retained. 

*No  amendments  to  this  volume  were  promulgaled  during  the  period  January 

,  1997  through  December  31,  1997.  The  CFR  volume  issued  as  of  January 

,  1997  shouW  be  retained. 

*No  amendments  to  this  volume  were  promulgaled  during  the  period  Apri 
,  1997,  through  AprI  1,  1998.  The  CFR  volume  issued  as  of  Aprl  1,  1997, 
i  IwuM  be  retaned. 


Federal  Regi»ter/Vol.  63.  No.  244/Monday,  December  21.  1998/Reader  Aids 


IX 


46.00   Jon.  1, 1998 


1998 

1996 
1998 
1997 
1996 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


WeekJy  Compilation  of 

Presidential 
Documents 


Monday,  Januaiy  13, 1997 
Volume  33 — Numbor  2 
P^«7-40 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers 
materials  released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarteriy. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 


Superintendent  of  Documents  Subscription  Order  Form 


Order  Processing  Code: 

*5420 


Charge  your  order. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


I I  YES,  please  enter       •      one  year  subscriptions  for  the  Weekly  Compilation  oi  Presidential  Documents  (PD)  so  I  can 

keep  up  to  date  on  Presidential  activities. 

[U  $137.00  First  Class  Mail        [H  $80.00  Regular  Mail 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


..  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 


Additional  address/attention  line 


I    I  GPO  Deposit  Account 


i-n 


Street  address 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


VISA              MasterCard  Account 

I  ruuiK  you  J  or 

(Credit  card  expiration  date)                ..«..- «~*^-; 

•                '               your  order : 

Purchase  order  number  (optional) 

M  ES>     NO 

Maywennkeywirnaine/addressavaiabletootiMrinalen?     | |  | | 


Authorizing  signature 

Mail  To:  Superintendent  of  E>ocuments 

RO.  Box  371954.  Pittsburgh,  PA  15250-7954 


11/3 


A^t^  ^.    %n^ 


IKTiUmUMm  <r^tuLA-<i^ 


Public  Papers 
of  the 
Presidents 
of  tlie 
United  States 

William  J.  Clinton 

1993 

(Book  I) $51.00 

1993 

(Book  II) $51.00 

1994 

(Book  I) $56.00 

1994 

(Book  II)  $52.00 

1995 

(Book  I) $60.00 

1995 

(Book  II) $65.00 

1996 

(Book  I) $66.00 

1996 

(Book  II) $72.00 


Published  by  the  Office  of  the  FederaJ  Register. 
National  Archives  and  Records  Administration 

Mail  order  to:  ' 

Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 

(Rn.  \\rX) 


® 


Rivmd 
IM2 


The 

Federal  Register: 

What  It  Is 

And 

How  To  Use  It 


Announcing  the  Latest  Edition 

Tlie  Federal 
Registen 
What  It  Is 
and 
Ho^toU$eIt 


A  Guide  for  the  User  of  the  Federal  Register — 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  simple  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 


Order  Processing  Code: 

*6173 

I I  YlLS,jenter 


my  subscription(s)  as  follows: 


Charge  your  ortler. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


copies  of  The  Federal  Register  -  What  it  is  and  Hot  To  Use  It,  at  $7.00  per  copy.  Stock  No.  069-000-00044-4. 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25% 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


Street  address 


LJ  VISA       LJ   MasterCard  Account 


-n 


City,  State,  ZIP  code 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Daytime  phone  including  area  code 


Authorizing  signature 


(Rev.  1 1/3) 


Purchase  order  number  (optional) 

YES     NO 

May  we  make  your  name^aiMnssavailafale  to  otber  mailers?     | |  | j 


Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


fould  you  like 
know. . . 

any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
cuments  have  been  published  in  the 
jeral  Register  without  reading  the 
jeral  Register  every  day?  If  so,  you 
by  wish  to  subscrit}e  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Paderal  Register  Index,  or  both. 


LM  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
FederaJ  Regulations  to  amendatory 
actions  put)<islied  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
$27  per  year. 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in  . 
cumulative  fonn.  Entries  are  canled 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  sut)iects  are  canied 
as  cross-references. 
$25  per  year. 


A  finding  aid  is  included  in  each  publication  which  lists 
Federal  Register  page  numbers  with  ttie  date  of  publication 
in  the  Federal  Register. 


Orhr 


Superintendent  of  Documents  Subscription  Order  Form 


Processing  Code: 

15421 


L .  I   I  bjt^,  enter  the  following  indicated  subscriptions  for  one  year: 


LSA  (List  of  CFR  Sections  Affected),  (LCS)  for  $27  per  year. 
Federal  Register  Index  (FRUS)  $25  per  year. 


Charge  your  order. 

It's  Eaeyl 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


Tjik  total  cost  of  my  order  is  $ . 


mational  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subjea  to  change. 


y  or  personal  name 


(Please  type  or  print) 


tional  address/attention  line 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


Straet  address 


Ci : ,  State,  ZIP  code 


Di  ]  time  phone  including  area  code 


I I  VISA       LJ  MasterCard  Account 

I   I   !  I   I  I   I 


-D 


Pu  n  ihase  order  number  (optional) 

VES     NO 

MirwemakeyournanM/addreasavaBafaietoodierniaikrs?     \_j  \     \ 


Thank  you  for 

(Credit  card  expiration  date)  ^^^  order! 


Authorizing  Signature  1/97 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


:  AFR    SMITH212J 

:  JOHN    SMITH 

;  212  MAIN  STREET 

•  FORESTVILLE  MD  20704 


DEC97  R  I 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


:  AFRDO  SMITH212J 
:  JOHN  SMITH 

•  212  MAIN  STREET 

•  FORESTVILLE  MD  20704 


DEC97R  1 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to 
the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Ordef  Processing  Code 

*5468 


iSr 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order. 
H'8  Easy! 

n  YES,  enter  my  subscription(s)  as  follows:  To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 

:  subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $555  each  per  year. 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Company  or  personal  name  (Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City.  State,  ZIP  code 


Daytime  phone  including  area  code 


..  Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


Purchase  order  number  (optional) 

May  we  make  your  namc/addressavaibUe  to  other  mailers?      [_J   Q 


YES    NO 


Please  Choose  Method  of  Payment: 

I !  Check  Payable  to  the  Superintendent  of  Documents 


I I  GPO  Deposit  Account        

I I  VISA       LJ  MasterCard  Account 


l-D 


IL 

fn.  .    .  f                     !• 

Thank  you  for 

1                              (Credit  r.ird  pxpiratjon  date)                                J     f 

1  inii  ii.inir/             youT  oruer! 

Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

RO.  Box  37 1954,  Pittsburgh,  PA  15250-7954 
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icrofiche  Editions  Available... 


ederal  Register 

1e  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
^bscritjers  the  following  day  via  first 
dass  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
3umulative  Federal  Register  Index  are 

jiailed  monthly. 

le  of  Federal  Regulations 

Code  of  Federal  Regulations, 
mprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterty  basis,  is  published  in  24x 
microfiche  format  and  the  current 
y  sar's  volumes  are  mailed  to 
ijbscribers  as  issued. 


!  ficrofiche  Subscription  Prices: 

E  ederal  Register: 

:  me  year:  $220.00 
:ix  months:  $110.00 

[  !ode  of  Federal  Regulations: 

:  urrent  year  (as  issued):  $247.00 


]  dec  Processing  Code: 

'5419 


.  _J  YlliS,  enter  the  following  indicated  subscription  in  24x  microfiche  format 
Federal  Register  (MFFR) 


Superintendent  of  Documents  Subscription  Order  Form 


Code  of  Federal  Regulations  (CFRM7) 


D  One  year  at  $220  each 
D  Six  months  at  $1 10 
D  One  year  at  $247  each 


Charge  your  order. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


1  he  total  cost  of  my  order  is  $ 

[  itemational  customers  please  add  25%. 


.  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


(  bmpany  or  personal  name 


(Please  type  or  print) 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  EKxruments 


'  dditional  address/attention  line 


LJ  GPO  Deposit  Account 

I     I  VISA       LJ  MasterCard  Account 


-D 


S  iieet  address 


:  ity.  State.  ZIP  code 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


[  aytime  phone  including  area  code 


Authorizing  signature 
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F  inchase  order  number  (optional) 

YES     NO 

^  lay  we  make  your  naine/addresavaiable  to  other  maiers?     | |  | | 


Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 


Easy,  Convenient, 
FREE 


Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


Keeping  America 
Informed 

.  .  .electronically! 


You  may  also  connect  using  local  WAIS  client  software.  For  further  information, 
contact  the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1 262  (24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 


(Rev.  1 1/3) 


VOLI 
63 
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41 

4 
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21 
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Printed  on  recycled  paper 


UMI 


UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICROFORM  EDITION. 


12-22f98 
Vol. 


No.  245 


Tuesday 
December  22,  1998 


V 
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Printing  Office 
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PERIODICALS 
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U.S.  Govemmenl  Printing  Office 

(ISSN  0097-6326) 


WasklMjto 


OFFICIAL  BUSINESS 
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Proclamatioii  7160  of  December  17,  1998 
Wright  Brothers  Day,  1998 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

On  a  December  morning  95  years  ago,  over  the  windswept  sands  of  Kitty 
Hawk,  North  Carolina,  Orville  and  Wilbur  Wright  turned  humanity's  age- 
old  dream  of  powered  flight  into  reality.  The  two  brothers,  bicycle  mechanics 
by  trade  and  visionaries  by  nature,  had  worked  painstakingly  for  years 
to  construct  the  first  power-driven  craft  that  was  heavier  than  air  and  capable 
of  controlled,  sustained  flight.  After  persevering  through  many  trials  and 
discouraging  setbacks,  they  made  their  fourth  trip  to  Kitty  Hawk  in  1903 
and,  on  December  17,  with  Orville  at  the  controls  and  Wilbur  running 
alongside,  their  airplane  took  flight  and  took  us  into  a  new  era.  The  achieve- 
ment of  the  Wright  brothers  was  not  only  a  great  personal  success  and 
a  vindication  of  years  of  creative  effort  and  methodical  experimentation — 
it  was  also  a  feat  of  historic  significance  for  the  future  of  humankind. 

Almost  a  century  later,  the  same  passion  and  power  of  imagination  that 
spurred  the  Wright  brothers  are  fueling  the  dreams  of  a  new  generation 
of  Americans.  From  John  Glenn's  second  historic  space  flight  to  the  construc- 
tion of  the  International  Space  Station,  we  continue  to  open  new  frontiers 
and  expand  our  horizons.  Just  as  the  Wright  brothers'  inventions  and  achieve- 
ments created  a  new  industry  and  revolutionized  transportation,  commerce, 
and  communication,  today's  missions  into  space  hold  great  promise  for 
the  development  of  new  technologies  and  industries  to  beneftt  all  humanity 
and  strengthen  our  hopes  for  lasting  peace  and  prosperity  for  nations  across 
the  globe. 

This  November,  I  was  pleased  to  sign  into  law  the  Centennial  of  Flight 
Commemoration  Act,  which  establishes  a  commission  to  coordinate  the  cele- 
bration in  2003  of  the  100th  anniversary  of  the  Wright  brothers'  first  flight. 
The  commission's  activities  will  raise  public  awareness  of  the  enormous 
contributions  of  the  Wri^t  brothers  to  human  progress;  remind  the  world 
of  the  triumph  of  American  ingenuity,  inventiveness,  and  diligence  in  devel- 
oping new  technologies;  and  inspire  all  Americans  to  recognize  that  the 
daring,  creativity,  and  spirit  of  adventure  reflected  in  the  achievement  of 
the  Wright  brothers  will  be  crucial  to  the  success  of  our  Nation  in  the 
21st  century. 

The  Congress,  by  a  joint  resolution  approved  December  17,  1963  (77  Stat. 
402;  36  U.S.C.  169).  has  designated  December  17  of  each  year  as  "Wright 
Brothers  Day"  and  has  authorized  and  requested  the  President  to  issue 
annually  a  proclamation  inviting  the  people  of  the  United  States  to  observe 
that  day  with  appropriate  ceremonies  and  activities. 


V 
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NOW.  THEREFORE.  I.  WILLIAM  J.  CUNTON.  President  of  the  United  States 
of  America,  do  hereby  proclaim  December  17,  1998,  as  Wright  Brothers 
Day. 

nsr  WITNESS  whereof,  I  have  hereunto  set  my  hand  this  seventeenth 
day  of  December,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety- 
eight,  and  of  the  Independence  of  the  United  States  of  America  the  two 
hundred  and  twenty-third. 


OsrtUwUuaA<p5AMidk^;os 


(FR  Doc.  98-34033 
Filed  12-21-98:  8:45  am] 
Billing  code  3195-01-P 
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Executive  Order  13109  of  December  17,  1998 

Half-Day  Closing  of  Executive  Departments  and  Agencies  of 
the  Federal  Government  on  Thursday,  December  24,  1998 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  it  is  hereby  ordered  as  follows: 

Section  1.  All  executive  departments  and  agencies  of  the  Federal  Government 
shall  be  closed  and  their  employees  excused  from  duty  for  the  last  half 
of  the  scheduled  workday  on  Christmas  Eve,  December  24,  1998.  except 
as  provided  in  section  2  below. 

Sec.  2.  The  heads  of  executive  departments  and  agencies  may  determine 
that  certain  offices  and  installations  of  their  organizations,  or  parts  thereof, 
must  remain  open  and  that  certain  employees  must  remain  on  duty  for 
the  full  scheduled  workday  on  December  24.  1998.  for  reasons  of  national 
security  or  defense  or  for  other  essential  public  reasons. 

Sec.  3.  Thursday.  December  24.  1998.  shall  be  considered  as  falling  within 
the  scope  of  Executive  Order  11582  and  of  5  U.S.C.  5546  and  6103(b) 
and  other  similar  statutes  insofar  as  they  relate  to  the  pay  and  leave  of 
employees  of  the  United  States. 

Sec.  4.  This  order  shall  apply  to  executive  departments  and  agencies  of 
the  Federal  Government  only  and  is  not  intended  to  direct  or  otherwise 
implicate  departments  or  agencies  of  State  or  local  governments. 


(XflXJk^C*AAA<rtw»n«vs 


(FRDoc  98-34034 
Filed  12-21-96;  8:45  ami 
Billing  code  3195-01-? 


THE  WHITE  HOUSE, 
December  17,  1998. 
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Federal  Registar 

Vol.  63,  No.  245 

Tuesday,  December  22,  1998 


rhis  section  of  the  FEDERAL  REGISTER 
xxitains  regulatory  documents  having  general 
ippNcabiKty  and  legal  effect,  most  of  which 
ire  keyed  to  and  codHled  in  the  Code  of 
federal  Regulations,  which  is  published  under 
)0  titles  pursuant  to  44  U.S.C.  1510. 

rhe  Code  of  Federal  Regulations  is  sold  by 
he  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Fedeial  Aviation  Administration 

14CFRPart39 

[Docket  No.  97-NM-66-AD;  Amendment 
39-10948:  AD  9»-26-«8] 

RiN  2120-AA64 

Airworthiness  Directives;  McDonneii 
Douglas  Model  DC-O-IO.  -20.  -30.  -40. 
and  -60  Series  Airplanes,  and  C-0 
(Military)  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  DC-9-10,  -20,  -30,  -40, 
and  -50  series  airplanes,  and  C-9 
(military)  airplanes,  that  requires  a  one- 
time visual  inspection  to  determine  if 
all  comers  of  the  doorjamb  of  the 
forward  service  door  have  been 
previously  modified.  The  action  also 
requires  various  repetitive  inspections 
to  detect  cracks  of  the  fuselage  skin  and 
doubler  at  all  comers  of  the  doorjamb  of 
the  forward  service  door,  and  to  detect 
cracks  on  the  skin  adjacent  to  the 
modification;  and  various  follow-on 
actions.  This  amendment  is  prompted 
by  reports  of  fatigue  cracks  foimd  in  the 
fuselage  skin  and  doubler  at  the  comers 
of  the  doorjamb  of  the  forward  service 
door.  The  actions  specified  by  this  AD 
are  intended  to  detect  and  correct  such 
fatigue  cracking,  which  could  result  in 
rapid  decompression  of  the  fuselage  and 
consequent  reduced  structural  integrity 
of  the  airplane. 
DATES:  Effective  Janiiary  26. 1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  26. 
1999. 


ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
bom  The  Boeing  Company,  Douglas 
Products  Division,  P.O.  Box  1771,  Long 
Beach,  California  90846-1771 , 
Attention:  Business  Unit  Manager. 
Contract  Data  Management.  Cl-255  (35- 
22).  This  information  may  be  examined 
at  the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate, 
Rules  Docket.  1601  Lind  Avenue,  SW.. 
Renton.  Washington;  or  at  the  FAA, 
Transport  Airplane  Directorate.  Los 
Angeles  Aircralt  Certification  Office, 
3960  Paramount  Boulevard,  Lakewood, 
California;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wahib  Mina,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120L,  FAA,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard,  Lakewood, 
CaUfomia  90712;  telephone  (562)  627- 
5324;  fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regiilations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  McDonnell 
Douglas  Model  DC-9-10,  -20.  -30.  -40. 
and  -50  series  airplanes,  and  C-9 
(miUtary)  airplanes,  was  published  in 
the  Federal  Register  on  August  12, 1997 
(62  FR  43128).  That  action  proposed  to 
require  a  one-time  visual  inspection  to 
determine  if  all  comers  of  the  doorjamb 
of  the  forward  service  door  have  been 
previously  modified.  The  action  also 
proposed  to  require  various  repetitive 
inspections  to  detect  cracks  of  the 
fuselage  skin  and  doubler  at  all  comers 
of  the  doorjamb  of  the  forward  service 
door,  and  to  detect  cracks  on  the  skin 
adjacent  to  the  modification;  and 
various  follow-on  actions. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
maldng  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Request  to  Allow  Designated 
Engineering  Representative  (DER) 
Approval  of  Certain  Repairs 

One  commenter  requests  that  the 
proposed  AD  be  revised  to  allow 
approval  of  repairs  not  addressed  in  the 
cited  service  bulletins  by  a  McDonnell 
Douglas  designated  engineering 
representative  (DER),  instead  of  the 
Manager  of  the  Los  Angeles  Aircraft 


Certification  Office  (ACO).  The 
commenter  states  that  this  provision 
would  result  in  a  more  efficient  and 
expeditious  repair  approval  process. 

The  FAA  does  not  concur.  While 
DER's  are  authorized  to  determine 
whether  a  design  or  repair  method 
complies  with  a  specific  requirement, 
they  are  not  currently  authorized  to 
make  the  discretionary  determination  as 
to  what  the  applicable  requirement  is. 
However,  the  FAA  has  issued  a  notice 
(N  8110.72,  dated  March  30, 1998),  that 
provides  guidance  for  delegating 
authority  to  certain  type  certificate 
holder  stmctural  DER's  to  approve 
alternative  methods  of  compliance  for 
AD-required  repairs  and  modifications 
of  individual  airplanes.  The  FAA  is    . 
currently  working  with  Boeing,  Long 
Beach  Division  (BLBD),  to  develop  the 
implementation  process  for  delegation 
of  approval  of  alternative  methods  of 
compliance  in  accordance  with  that 
notice.  Once  this  process  is 
implemented,  approval  authority  for 
alternative  methods  of  compliance  can 
be  delegated  without  revising  the  AD. 

Request  to  Revise  Requirements  of 
Propoaed  AD 

One  commenter  requests  that 
paragraph  (e)  of  the  proposed  AD  be 
revised  to  read  as  follows: 

(e)  If  the  visual  inspection  required  by 
paragraph  (a)  of  this  AD  reveals  that  the 
comers  of  the  forward  service  door  doorjamb 
have  been  modified  by  FAA-approved  repairs 
other  than  those  specified  by  the  DC-9 
Structural  Repair  Manual  (SRM)  or  Service 
Rework  Drawing,  prior  to  further  flight, 
accomplish  an  initial  low  frequency  eddy 
ciirrent  (LFEC)  inspection  of  the  fuselage  skin 
adjacent  to  the  repair. 

(e)(i)  If  no  crack  is  detected,  within  (6) 
months  after  the  initial  LFEC  inspection, 
repair  in  accordance  with  a  method  approved 
by  the  Manager,  Los  Angeles  ACO. 

(e)(ii)  If  any  crack  is  detected,  prior  to 
further  flight,  repair  in  accordance  with  a 
method  approved  by  the  Manager,  Los 
Angeles  ACO. 

This  commenter  states  that,  as 
paragraph  (e)  of  the  proposed  AD  is 
currently  worded,  it  will  cause  an 
unnecessary  operational  impact  since 
FAA-approved  non-standard  SRM  or 
Service  Rework  Drawing  repairs  are 
known  to  exist  in  this  area  of  the 
doorjamb.  The  commenter  contends  that 
obtaining  approval  for  such  repairs  from 
the  Los  Angeles  ACO,  prior  to  further 
flight,  will  be  time  consuming  and  will 
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result  in  an  unwarranted  extended 
ground  time  for  the  airplane. 

The  FAA  does  not  concur  with  the 
conunenter's  request  to  revise  paragraph 
(e)  of  the  AD.  The  FAA  in  conjunction 
with  McDonnell  Douglas  has  conducted 
further  analysis  of  this  issue.  The  FAA 
has  determined  that,  for  forward  service 
door  doorjambs  that  are  found  to  be 
modified  previously  but  not  in 
accordance  with  the  DC-S  SRM  or 
Service  Rework  Drawing,  an  initial 
LFEC  inspection  of  the  fuselage  skin 
adjacent  to  those  existing  repairs  will 
not  detect  any  cracking  under  the 
repairs.  Because  cracking  under  the 
repairs  could  grow  rapidly  once  it 
emerges  from  under  the  repairs,  the 
FAA  does  not  consider  that  an 
acceptable  level  of  safety  can  be  assured 
simply  by  determining  that  cracking  has 
not  yet  emerged  from  under  the  repairs. 
In  light  of  these  findings,  no  change  to 
the  final  rule  is  necessary. 

Request  To  Increase  Repetitive 
Inspection  Interval 

One  commenter  requests  that  the 
repetitive  inspection  interval  specified 
by  paragraph  (b)(l)(i)(A)  of  the  proposed 
AD  be  increased  from  3,225  landings  to 
3,575  landings.  The  commenter  states 
that  such  an  increase  of  the  inspection 
interval  would  allow  affected  airplanes 
to  be  inspected  during  major  scheduled 
maintenance  checks,  and  would  reduce 
the  niunber  of  line  airplanes  that  would 
be  taken  out  of  service  as  a  result  of  any 
findings  during  the  inspection. 

The  FAA  does  not  conciu-  that  the 
repetitive  inspection  interval  should  be 
increased.  The  operator  provided  no 
technical  justification  for  revising  the 
repetitive  inspection  interval  as 
requested.  Fatigue  cracking  of  the 
fuselage  skin  and  doubler  at  the  comers 
of  the  doorjamb  of  the  forward  service 
door  is  an  identified  safety  issue,  and 
the  FAA  has  determined  that  the 
repetitive  inspection  interval,  as 
proposed,  is  warranted,  based  on  the 
effectiveness  of  the  inspection 
procedure  to  detect  cracking.  The  FAA 
considered  not  only  those  safety  issues 
in  developing  an  appropriate  repetitive 
inspection  interval  for  this  action,  but 
the  recommendations  of  the 
manufacturer  and  the  practical  aspect  of 
accompUshlng  the  required  inspection 
within  an  interval  of  time  that  parallels 
normal  scheduled  maintenance  for  the 
majority  of  afiiected  operators.  In  light  of 
these  factors,  the  FAA  has  determined 
that  the  inspection  interval  of  3,225 
landings,  as  proposed,  is  appropriate. 


Request  to  Revise  DC-9  Supplemental 
Inspection  Document  (SID) 

One  commenter  requests  that,  prior  to 
issuance  of  the  final  rule,  the  DC-9  SID 
be  revised  to  incorporate  the  actions 
required  by  this  AD.  The  commenter 
states  that  such  a  revision  will  eliminate 
confusion  between  the  IX>-9  SID  and 
the  AD.  The  FAA  does  not  concur.  The 
actions  required  by  this  AD  are 
necessary  to  detect  and  correct  the 
identified  imsafe  condition.  After 
issuance  of  the  final  rule,  the 
manufacturer  may  revise  the  DC-9  SID. 

Explanation  of  Changes  Made  to  the 
Final  Rule 

The  FAA  has  revised  the  final  rule  to 
include  a  new  paragraph  (f).  This  new 
paragraph  states  that  accomplishment  of 
the  inspection  requirements  of  this  AD 
constitutes  terminating  action  for 
inspections  of  Principal  Structural 
Element  (PSE)  53.09.033  (reference 
McDonnell  Douglas  Model  DC-9 
Supplemental  Inspection  Document) 
required  by  AD  96-13-03,  amendment 
39-9671  (61  FR  31009,  June  19, 1996). 
Since  this  new  paragraph  is  being 
added,  the  FAA  has  removed  "NOTE 
4,"  which  is  no  longer  necessary. 

The  FAA  notes  that  an  editorial 
change  is  necessary  to  clarify  the  intent 
of  paragraph  (b)  of  the  proposed  rule. 
The  first  sentence  in  that  paragraph 
refere  to  the  comers  of  the  "upper  cargo 
doorjamb."  The  intent  of  that  sentence 
is  to  determine  if  the  visual  inspection 
reveals  that  the  comera  of  the  doorjamb 
of  the  forward  service  door  have  not 
been  modified,  not  the  "upper  cargo 
doorjamb."  The  FAA  has  revised  the 
final  rule  to  specify  this  clarification. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  823 
McDonnell  Douglas  Model  DC-9-10, 
-20,  -30,  -40,  and  -50  series  airplanes, 
and  C-9  (military)  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  575  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD. 

It  win  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
required  visual  inspection,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figiues,  the  cost  impact  of  the 


visual  inspection  required  by  this  AD  on 
U.S.  operators  is  estimated  to  be 
$34,500,  or  $60  per  airplane. 

Should  an  operator  be  required  to 
accompUsh  the  HFEC.  LFEC,  or  x-ray 
inspection,  it  will  take  approximately  1 
work  hour  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  the  inspection  required  by 
this  AD  on  U.S.  operators  is  estimated 
to  be  $60  per  airplane,  per  inspection 
cycle. 

Should  an  operator  be  required  to 
accomplish  the  modification,  it  will  take 
approximately  30  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hoiu. 
Required  parts  will  cost  approximately 
$1,256,  $1,420,  $5,804.  or  $6,113  per 
airplane,  depending  on  the  service  kit 
purchased.  Based  on  these  figures,  the 
cost  impact  of  the  modification  required 
by  this  AD  on  U.S.  operatore  is 
estimated  to  be  $3,056,  $3,220,  $7,604, 
or  $7,913  per  airplane,  respectively. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  mle  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  mle"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  Febmary  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 
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Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  foUov^s: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority.  49  U.S.C.  106(g].  40113.  44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

M-26-08    MCDONNELL  DOUGLAS: 

Amendment  39-10948.  Docket  97-NM- 
55-AD. 
Applicability:  Model  DC-9-10,  -20.  -30. 
-40.  and  -50  series  airplanes,  and  C-9 
(military)  airplanes;  as  listed  in  McDonnell 
Douglas  Service  Bulletin  DC9-53-279, 
Revision  01,  dated  May  6, 1997;  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identiHed  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  p>erfonnance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  fatigue  cracking  in 
the  fuselage  skin  or  doubler  at  the  comers  of 
the  dooijamb  of  the  forward  service  door, 
which  could  result  in  rapid  decompression  of 
the  fuselage  and  consequent  reduced 
structural  integrity  of  the  airplane, 
accomplish  the  following: 

Note  2:  Where  there  are  differences 
between  the  service  bulletin  and  the  AD,  the 
AD  prevails. 

Note  3:  The  words  "repair"  and  "modify/ 
modification"  in  this  AD  and  the  referenced 
service  bulletin  are  used  interchangeably. 

(a)  Prior  to  the  accumulation  of  50,000  total 
landings,  or  within  3,225  landings  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  perform  a  one-time  visual  inspection  to 
determine  if  the  comers  of  the  doorjamb  of 
the  forward  service  door  have  been  modified 
prior  to  the  effective  date  of  this  AD. 

(b)  Group  Mf  the  visual  inspection 
required  by  paragraph  (a)  of  this  AD  reveals 
that  the  comers  of  the  doorjamb  of  the 
forward  service  door  have  not  been  modified, 
prior  to  further  flight,  perform  a  low 


frequency  eddy  current  (LFEC)  or  x-ray 
inspection  to  detect  cracks  of  the  fuselage 
skin  and  doubler  at  all  comers  of  the 
doorjamb  of  the  forward  service  door,  in 
accordance  with  McDonnell  Douglas  Service 
Bulletin  DC9-53-279,  dated  December  10, 
1996.  or  Revision  01.  dated  May  6. 1996. 

(1)  Condition  1.  If  no  crack  is  detected 
during  any  inspection  required  by  paragraph 
(b)  of  this  AD,  accomplish  either  paragraph 
(b)(l)(i)  or  (b)(l)(ii)  of  this  AD. 

(i)  Option  1.  Repeat  the  inspections  as 
follows  until  paragraph  (b)(l)(ii)  of  this  AD 
is  accomplished: 

(A)  If  the  immediately  preceding 
inspection  was  conducted  using  LFEC 
techniques,  conduct  the  next  inspection 
within  3,225  landings. 

(B)  If  the  immediately  preceding  inspection 
was  conducted  using  x-ray  techniques, 
conduct  the  next  inspection  within  3,075 
landings. 

(ii)  Option  2.  Prior  to  further  flight,  modify 
the  comers  of  the  doorjamb  of  the  forward 
service  door  in  accordance  with  the  service 
bulletin;  this  modification  constitutes 
temiinating  action  for  the  repetitive 
inspection  requirements  of  paragraph  (b)(l)(i) 
of  this  AD.  Prior  to  the  acciunulation  of 
28,000  landings  after  accomplishment  of  the 
modification,  perform  a  high  frequency  eddy 
current  (HFEC)  inspection  to  detect  cracks  on 
the  skin  adjacent  to  the  modification,  in 
accordance  with  the  service  bulletin.  Within 
20.000  landings  after  accomplishment  of  the 
HFEC  inspection,  perfomi  an  eddy  current 
inspection  to  detect  cracks  in  the  subject 
area,  in  accordance  with  the  service  bulletin. 

(A)  If  no  crack  is  detected  on  the  skin 
adjacent  to  the  modification  during  any  eddy 
current  inspection  required  by  paragraph 
(b)(l)(ii)  of  this  AD,  repeat  the  eddy  current 
inspection  thereafter  at  intervals  not  to 
exceed  20.000  landings. 

(B)  If  any  crack  is  detected  on  the  skin 
adjacent  to  the  modification  during  any  eddy 
ciurent  inspection  required  by  paragraph 
(b)(l)(ii)  of  this  AD,  repair  it  in  accordance 
with  a  method  approved  by  the  Manager,  Los 
Angeles  ACQ. 

(2)  Condition  2.  If  any  crack  is  found 
during  any  inspection  required  by  paragraph 
(b)  of  this  AD  and  the  crack  is  2  inches  or 
less  in  length:  Prior  to  further  flight,  modify 
it  in  accordance  with  the  service  bulletin. 
Prior  to  the  accumulation  of  28.000  landings 
after  accomplishment  of  the  modification, 
perfomi  a  FffEC  inspection  to  detect  cracks 
on  the  skin  adjacent  to  the  modification,  in 
accordance  with  the  service  bulletin.  Within 
20,000  landings  after  accomplishment  of  the 
HFEC  inspection,  perform  an  eddy  current 
inspection  to  detect  cracks  in  the  subject 
area,  in  accordance  with  the  service  bulletin. 

(i)  If  no  crack  is  detected  on  the  skin 
adjacent  to  the  modification  during  any  eddy 
current  insp>ection  required  by  paragraph 
(b)(2)  of  this  AD,  repeat  the  eddy  current 
inspection  thereafter  at  intervals  not  to 
exceed  20,000  landings. 

(ii)  If  any  crack  is  detected  on  the  skin 
adjacent  to  the  modification  during  any  eddy 
current  inspection  required  by  paragraph 
(b)(2)  of  this  AD,  repair  it  in  accordance  with 
a  method  approved  by  the  Manager,  Los 
Angeles  ACQ. 


(3)  Condition  3.  If  any  crack  is  found 
during  any  inspection  required  by  this 
paragraph  and  the  crack  is  greater  than  2 
inches  in  length:  Prior  to  further  flight,  repair 
it  in  accordance  with  a  method  approved  by 
the  Manager,  Los  Angeles  ACQ. 

(c)  Group  2,  Condition  1.  If  the  visual 
inspection  required  by  paragraph  (a)  of  this 
AD  reveals  that  the  comers  of  the  doorjamb 
of  the  forward  service  door  have  been 
modified  in  accordance  with  the  DC-9 
Stmctural  Repair  Manual  (SRM)  (using  a 
steel  doubler),  accomplish  either  paragraph 
(c)(1)  or  (c)(2)  of  this  AD  in  accordance  with 
McDonnell  Douglas  Service  Bulletin  DC9- 
53-279,  dated  December  10, 1996.  or 
Revision  01,  dated  May  6, 1997. 

(1)  Option  1.  Prior  to  the  accumulation  of 
6,000  landings  after  the  effective  date  of  this 
AD,  perform  a  HFEC  inspection  to  detect 
cracks  on  the  skin  adjacent  to  the 
modification  in  accordance  with  the  service 
bulletin.  Within  3,000  landings  after 
accomplishment  of  the  HFEC  inspection, 
perform  an  eddy  current  insjjection  to  detect 
cracks  in  the  subject  area,  in  accordance  with 
the  service  bulletin. 

(i)  If  no  crack  is  detected  on  the  skin 
adjacent  to  the  modification  during  any  eddy 
currant  inspection  required  by  paragraph 
(c)(1)  of  this  AD,  repeat  the  eddy  current 
inspection  thereafter  at  intervals  not  to 
exceed  3,000  landings. 

(ii)  If  any  crack  is  detected  on  the  skin 
adjacent  to  the  modification  during  any  eddy 
current  inspection  required  by  paragraph 
(c)(1)  of  this  AD,  repair  it  in  accordance  with 
a  method  approved  by  the  Manager.  Los 
Angeles  ACQ. 

(2)  Option  2.  Prior  to  further  flight,  modify 
the  comers  of  the  doorjamb  of  the  forward 
service  door  in  accordance  with  the  service 
bulletin.  Prior  to  the  accumulation  of  28,000 
landings  after  accomplishment  of  the 
modification,  perfomi  a  HFEC  inspection  to 
detect  cracks  on  the  skin  adjacent  to  the 
modification,  in  accordance  with  the  service 
bulletin.  Within  20.000  landings  after 
accomplishment  of  the  HFEC  inspection, 
perform  an  eddy  current  inspiection  to  detect 
cracks  in  the  subject  area,  in  accordance  with 
the  service  bulletin. 

(i)  If  no  crack  is  detected  on  the  skin 
adjacent  to  the  modification  during  any  eddy 
current  inspection  required  by  paragraph 
(c)(2)  of  this  AD,  repeat  the  eddy  current 
inspection  thereafter  at  intervals  not  to 
exceed  20,000  landings. 

(ii)  If  any  crack  is  detected  on  the  skin 
adjacent  to  the  modification  during  any  eddy 
current  inspection  required  by  paragraph 
(c)(2)  of  this  AD,  repair  it  in  accordance  with 
a  method  approved  by  the  Manager,  Los 
Angeles  ACQ. 

(d)  Group  2,  Condition  2.  If  the  visual 
inspection  required  by  paragraph  (a)  of  this 
AD  reveals  that  the  comers  of  the  doorjamb 
of  the  forward  service  door  have  been 
'modified  in  accordance  with  DC-9  SRM  or 
Service  Rework  Drawing  (using  an  aluminum 
doubler),  prior  to  the  acctunulation  of  28.000 
landings  since  accomplishment  of  the 
modification,  or  within  3,225  landings  after 
the  effective  date  of  this  AD,  whichever 
occura  later,  perfomi  a  HFEC  inspection  to 
detect  cracks  on  the  skin  adjacent  to  the 
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modification,  in  accordance  with  McDonnell 
Douglas  Service  Bulletin  DC9-53-279,  dated 
December  10. 1996,  or  Revision  01,  dated 
May  6, 1997.  Within  20,000  landings  after 
accomplishment  of  the  HFEC  inspection, 
perform  an  eddy  current  inspection  to  detect 
cracks  in  the  subject  area,  in  accordance  with 
the  service  bulletin. 

(1)  If  no  crack  is  detected  on  the  skin 
adjacent  to  the  modification  during  any  eddy 
current  inspection  required  by  paragraph  (d) 
of  this  AD,  repeat  the  eddy  current 
inspection  thereafter  at  intervals  not  to 
exceed  20,000  landings. 

(2)  If  any  crack  is  detected  on  the  skin 
adjacent  to  the  modiflcation  during  any  eddy 
current  inspection  required  by  paragraph  (d) 
of  this  AD,  rep>air  it  in  accordance  with  a 
method  approved  by  the  Manager,  Los 
Angeles  AGO. 

(e)  Group  2,  Condition  3.  If  the  visual 
inspection  required  by  paragraph  (a)  of  this 
AD  reveals  that  the  comers  of  the  doorjamb 
of  the  forward  service  door  have  b^n 
modified,  but  not  in  accordance  with  the  DC- 
9  SRM  or  Service  Rework  Drawing,  prior  to 
further  flight,  repair  it  in  accordance  with  a 
method  approved  by  the  Manager,  Los 
Angeles  AGO. 

(f)  Accomplishment  of  the  actions  required 
by  this  AD  constitutes  terminating  action  for 
inspections  of  Principal  Structural  Element 
(PSE)  53.09.033  (reference  McDonnell 
Douglas  Model  DC-9  Supplemental 
Inspection  Document)  required  by  AD  9&- 
13-03,  amendment  39-9671  (61  FR  31009). 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safisty  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACX3. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACX3. 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(i)  Except  as  provided  in  paragraphs  (a), 
(b)(l)(ii)(B),  (b)(2)(ii).  (b)(3),  (c)(l)(ii), 
(c)(2)(ii),  (d)(2),  and  (e)  of  this  AD.  the  actions 
shall  be  done  in  accordance  with  McDonnell 
Douglas  Service  Bulletin  DC9-53-279,  dated 
December  10, 1996,  and  Revision  01,  dated 
May  6, 1997.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  The  Boeing  Company,  Douglas  Products 
Division.  P.O.  Box  1771.  Long  Beach, 
California  90846-1771,  Attention:  Business 
Unit  Manager,  Contract  Data  Management, 
Cl-255  (35-22).  Copies  may  be  inspected  at 
the  FAA.  Transport  Airplane  Directorate, 
1601  Land  Avenue,  SW.,  Renton, 
Washington;  or  at  the  OfRce  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700.  Washington,  DC 


(j)  This  amendment  becomes  effective  on 
January  26, 1999. 

Issued  in  Renton,  Washington,  on 
December  11, 1998. 
DanvU  M.  Pedenon. 
Acting  Manager,  Transport  Airplane 
directorate.  Aircraft  Certification  Service. 
|FR  Doc.  98-33388  Filed  12-21-98;  8:45  am] 

BtLUNG  COOE  4110-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-CE-153-AD;  Amendment 
39-10959;  AD  98-26-16] 

RIN  2120-AA64 

Ainworthiness  Diractives;  Raytheon 
Aircraft  Company  Models  1900, 1900C, 
and  1900D  Airplanes 

agency:  Federal  Aviation 
Administration.  EKDT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Raytheon  Aircraft 
Company  (Raytheon)  Models  1900. 
1900C,  and  1900D  airplanes.  This  AD 
requires  modifying  the  emergency  exit 
doors  and  installing  interior  and 
exterior  placards  on  each  of  the 
emergency  exit  doors.  Difficulty  in 
opening  the  emergency  exit  doors 
prompted  this  action.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  passengers  and  crew  from  not 
being  able  to  open  the  emergency  exit 
doors  during  an  airplane  emergency, 
which  could  result  in  passenger  and 
crew  injuries. 

DATES:  Effective  February  5. 1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February  5. 
1999. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
the  Raytheon  Aircraft  Company.  P.O. 
Box  85.  Wichita.  Kansas  67201-0085. 
This  information  may  also  be  examined 
at  the  Federal  Aviation  Administration 
(FAA),  Central  Region.  Office  of  the 
Regional  Counsel.  Attention:  Rules 
Docket  No.  97-CE-153-AD.  Room  1558. 
601  E.  12th  Street.  Kansas  City.  Missouri 
64106;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW. 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Steven  E.  Potter.  Aerospace  Engineer. 
FAA.  Wichita  Aircraft  Certification 
Office.  1801  Airport  Road.  Mid- 


Continent  Airport,  Wichita,  Kansas 
67209;  telephone:  (316)  946-4124; 
facsimile:  (316)  946-4407. 

SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  certain  Raytheon  Models  1900, 
1900C.  and  1900D  airplanes  was 
published  in  the  Federal  Register  as  a 
notice  of  proposed  rulemaking  (NPRM) 
on  August  13. 1998  (63  FR  43336).  The 
NPRM  proposed  to  require  modifying 
the  emergency  exit  doors  and  installing 
placards  on  the  emergency  exit  doors 
within  the  clear  view  of  the  passengers 
and  crew.  Accomplishment  of  the 
proposed  action  as  specified  in  the 
NPRM  would  be  in  accordance  with 
Rajrtheon  Mandatory  Service  Bulletin 
No.  2740.  Revision  1.  Issued:  April. 
1997;  Revised:  June.  1997. 

The  NPRM  was  the  result  of  reports 
of  difficulty  in  opening  the  emergency 
exit  doors. 

Interested  persons  have  been  afforded 
an  opportuinity  to  participate  in  the 
making  of  this  amendment.  The  FAA 
received  one  comment  on  the  NPRM, 
which  supports  the  proposed  AD. 

The  FAA's  Deteimination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  biuden 
upon  the  public  than  was  already 
proposed. 

Cost  Impact 

The  FAA  estimates  that  527  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
12  workhours  per  airplane  to 
accomplish  this  action,  and  that  the 
average  labor  rate  is  approximately  $60 
an  hour.  Parts  cost  approximately 
$1,200  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  this  AD 
on  U.S.  operators  is  estimated  to  be 
$1,011,840.  or  $1,920  per  airplane. 

The  manufactvuer  has  informed  the 
FAA  that  94  of  the  affected  airplanes  are 
already  in  compUance  with  this  action. 
Therefore,  the  estimated  total  cost 
impact  will  be  reduced  by 
approximately  $180,480  fi-om 
$1,011,840.  to  $831,360. 
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kegalatmy  Impact 

The  regulations  adopted  herein  will 
lot  have  substantial  direct  effects  on  the 
States,  on  theTelationship  between  the 
lational  government  and  the  States,  or 
9n  the  distribution  of  power  and 
«sponsibilities  among  the  various 
evels  of  government.  Therefore,  in 
iccordance  with  Executive  Order  12612, 
t  is  determined  that  this  final  rule  does 
lot  have  sufficient  federalism 
implications  to  warrant  the  preparation 
Df  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
Fsignificant  rule"  under  DOT 
Regulatory  Policies  and  Procediires  (44 
WR 11034,  February  26, 1979);and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  "o  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

139.13    [Amandad] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

9S-26-16    Raytheon  Aircraft  Company: 
Amendment  39-10959;  Docket  No.  97- 
CE-153-D. 
Applicability:  The  following  model  and 

serial  number  airplanes,  certificated  in  any 

category: 


Model 

Serial  Numbers 

1900O 

UE-1  through  UE-271. 

htodel 

Serial  Numbers 

1900  

UA-2  and  UA-3; 

1900C 

UB-1  through  UB-74,  and 

UC-1  through  UC-174; 

1900C(O- 

UD-1  through  UD-6; 

12JJ. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whedier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performahce  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  In 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  the  next  600 
hours  time-in-service  (TIS)  after  the  effective 
date  of  this  AD,  unless  already  accomplished. 

To  help  prevent  passengers  and  crew  from 
not  being  able  to  open  the  emeigency  exit 
doors  during  an  airplane  emergency,  which 
could  result  in  passenger  and  crew  injuries, 
accomplish  the  following: 

(a)  Modify  the  airplane  emergency  exit 
doors  by  removing  and  replacing  door 
mechanism  pushrods,  trinuning  the  existing 
tumbuckle  clevises,  and  re-rigging  the 
emergency  exit  doors,  in  accordance  with 
Part  I  of  the  Accomplishment  Instructions 
section  in  Raytheon  Aircraft  (Raytheon) 
Mandatory  Service  Bulletin  (MSB)  No.  2740. 
Revision  1,  Issued:  April,  1997;  Revised: 
)une,  1997. 

(b)  Install  placards  on  the  interior  and 
exterior  of  the  emergency  exit  doors  in 
accordance  with  Part  II  and  Part  III  of  the 
Accomplishment  Instructions  section  in 
Raytheon  MSB  No.  2740,  Revision  1,  Issued: 
April,  1997;  Revised:  June,  1997. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  Office  (ACO),  1801  Airpxjrt 
Road,  Room  100.  Mid-Continent  Airport, 
Wichita,  Kansas  67209.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
conunents  and  then  send  it  to  the  Manager, 
Wichita  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  bom  the  Wichita  ACO. 

(e)  The  modification  and  installation 
required  by  this  AD  shall  be  done  in 
accordance  with  Raytheon  Aircraft 
Mandatory  Service  Bulletin  No.  2740, 
Revision  1,  Issued:  April,  1997;  Revised: 
June,  1997.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 


from  the  Raytheon  Aircraft  Corporation,  P.O. 
Box  85,  Widiita,  Kansas  67201-0085.  Copies 
may  be  inspected  at  the  FAA,  Central  Region, 
Office  of  the  Regional  Counsel,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri,  or 
at  the  Office  of  the  Federal  Raster,  800 
North  Capitol  Street,  NW,  suite  700, 
Washington,  DC 

(f)  This  amendment  becomes  effective  on 
F^ruary  5, 1999. 

Issued  in  Kansas  Qty,  Missouri,  on 
December  15, 1998. 
Midiael  GaUagher. 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

(PR  Doc.  98-33694  Filed  12-21-98:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Doctot  No.  9e-NM-3SS-AD;  Amandmant 
30-10952;  AD  98-25-61] 

RIN  2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A310  and  A300-600  Series  Airplanes 
Equipped  with  Pratt  &  Whitney  JT9D- 
7R4  or  4000  Series  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
conunents. 

SUmiMARY:  This  doounent  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
T98-25-51  that  was  sent  previously  to 
all  known  U.S.  owners  and  operators  of 
certain  Airbus  Model  A310  and  A300- 
600  airplanes  by  individual  telegrams. 
This  AD  requires  deactivation  of  both 
thrust  reversers  and  a  revision  of  the 
Airplane  Flight  Manual  (AFM)  to  ensure 
that  safe  and  appropriate  performance  is 
achieved  during  certain  takeoff 
conditions.  This  action  is  prompted  by 
issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  inflight  deployment 
of  a  thrust  reverser,  which  could  result 
in  reduced  controllability  of  the 
airplane. 

DATES:  Effective  December  28, 1998,  to 
all  persons  except  those  persons  to 
whom  it  was  made  immediately 
effective  by  telegraphic  AD  T98-25-51, 
issued  on  December  2, 1998,  which 
contained  the  requirements  of  this 
amendment. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
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of  the  Federal  Register  as  of  December 
28,  1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
January  21, 1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 
358-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

The  applicable  service  information 
may  be  obtained  from  Airbus  Industrie, 
1  Rond  Point  Maiuice  Bellonte,  31707 
Blagnac  Cedex.  France.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW..  Renton, 
Washington:  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Rutar,  Airframe/Airworthiness  Branch, 
ANM-115,  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW.. 
Renton,  Washington  98055-4056; 
telephone  (425)  227-1137;  fax  (425) 
227-1149. 

SUPPLEMENTARY  INFORMATION:  On 
December  2, 1998.  the  FAA  issued 
tele^aphic  AD  T98-25-51.  which  is 
applicable  to  certain  Airbus  Model 
A3 10  and  A300-600  series  airplanes 
equipped  with  Pratt  &  Whitney  JT9D- 
7R4  or  PW4000  series  engines. 

The  Direction  Generale  de  I'Aviation 
Qvile  (DGAC).  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  it  received  a 
report  indicating  that  the  thrust  reverser 
of  engine  number  1  on  an  Airbus  Model 
A300-600  series  airplane  deployed 
during  climb.  At  the  time  of  the 
deployment,  the  engine  was  at  climb 
power  and  the  indicated  air  speed  was 
at  approximately  240  knots.  The 
corresponding  engine  was  set  to  idle 
power  automatically.  The  auto  restow 
function  was  activated  automatically  by 
the  aircraft  system  logic  leading  to  the 
thrust  reverser  being  stowed  away. 
Investigation  revealed  that  the  pressure 
regulator  shut-off  valve  was  defective. 
However,  a  defective  pressiu«  regulator 
shut-off  valve  is  not  enough  to  cause 
deployment  of  the  thrust  reverser, 
imless  another  failure  occuj^  at  the 
same  time.  Airbus  is  continuing  further 
analysis  and  investigation  to  determine 
the  cause  of  the  thrust  reverser 
deplo3anent. 

Inflight  deployment  of  a  thrust 
reverser.  if  not  prevented,  could  result 
in  reduced  controllability  of  the 
airplane. 


Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  All  Operators  Telex 
(AOT)  78-08,  dated  November  30.  1998. 
which  describes  procedures  for 
deactivation  of  both  thrust  reversers. 
The  DGAC  classified  that  AOT  as 
mandatory  and  issued  French 
airworthiness  directive  T98-4 77- 
273(B),  dated  November  30, 1998,  in 
order  to  assiue  the  continued 
airworthiness  of  these  airplanes  in 
France. 

That  French  airworthiness  directive 
also  contains  a  note  reconmiending 
certain  operational  performance 
penalties  be  applied  as  specified  in 
Airbus  Flight  Operations  Telex  (FOT) 
999.0124/98,  dated  November  30,  1998, 
for  airplanes  on  which  the  thrust 
reversers  are  deactivated. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA.  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  the  Requirements  of  the 
Rule 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
airplanes  of  the  same  type  design 
registered  in  the  United  States,  the  FAA 
issued  telegraphic  AD  T98-25-51  to 
prevent  inflight  deployment  of  a  thrust 
reverser.  which  could  result  in  reduced 
controllability  of  the  airplane.  The  AD 
requires  deactivation  of  both  thrust 
reversers,  in  accordance  with  the  AOT 
described  previously. 

Additionally,  the  AD  requires  a 
revision  of  the  FAA-approved  airplane 
flight  manual  (AFM).  in  order  to  ensure 
that  safe  and  appropriate  performance  is 
achieved  during  certain  t^eoff 
conditions  for  airplanes  on  which  both 
thrust  reversers  have  been  deactivated. 
This  AD  requires  a  revision  of  the  AFM 
to  require  performance  penalties  for 
those  certain  takeoff  conditions. 

Interim  Action 

The  requirements  of  this  AD  are 
considered  to  be  interim  action  until 
final  action  is  identified,  at  which  time 


the  FAA  may  consider  further 
rulemaking. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
telegrams  issued  on  December  2, 1998, 
to  all  known  U.S.  owners  and  operators 
of  certain  Airbus  Model  A310  and 
A300-600  series  airplanes  equipped 
with  Pratt  &  Whitney  JT9D-7R4  or 
PW4000  series  engines.  These 
conditions  still  exist,  and  the  AD  is 
hereby  published  in  the  Federal 
Register  as  an  amendment  to  section 
39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  to  make  it 
effective  as  to  all  persons. 

Conunents  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  pubUc  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argiunents  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Niunber  98-NM-358-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 
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Regulatory  Impact 

The  regulations  adopted  herein  will 
^ot  have  substantial  direct  effects  on  the 
i  itates,  on  the  relationship  between  the 
I  Ational  government  and  the  States,  or 
( Q  the  distribution  of  power  and 
1  Bsponsibilities  among  the  various 

Bvels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
( )f  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
1  egulation  is  an  emergency  regulation 
t  hat  must  be  issued  immediately  to 
( lorrect  an  unsafe  condition  in  aircraft, 
I  ind  that  it  is  not  a  "significant 
1  egulatory  action"  under  Executive 
I  )rder  12866.  It  has  been  determined 
:  iuther  that  this  action  involves  an 
[emergency  regulation  imder  DOT 

egulatory  Policies  and  Procedures  (44 
11034,  February  26, 1979).  If  it  is 

etermined  that  this  emergency 
lation  otherwise  would  be 

ignificant  under  DOT  Regulatory 

'olicies  and  Procedures,  a  final 

ktory  evaluation  will  be  prepared 
d  placed  in  the  Rules  Docket.  A  copy 

)f  it,  if  filed,  may  be  obtained  from  the 

lules  Docket  at  the  location  provided 

mder  the  caption  ADDRESSES. 

Jst  of  Sub)ects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
1  afety,  Incorporation  by  reference, 
Safety. 

.  Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
luthority  delegated  to  me  by  the 
administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
federal  Aviation  Regulations  (14  CFR 
MTt  39)  as  follows: 

>ART  3»-AIRW0RTHINESS 
MRECTIVES 

1.  The  authority  citation  for  part  39 
:ontinues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113. 44701. 

)39.13    [Amended] 

2.  Section  39.13  is  amended  by 
tdding  the  following  new  airworthiness 
lirective: 

lft-25-51    Aiibus  Industrie:  Amendment 
39-10952.  Docket  98-NM-358-AD. 

Applicability:  Model  A3 10  and  A300-600 
leries  airplanes  equipped  with  Pratt  & 
AThitney  )T9D-7R4  or  PW4000  series 
>ngines;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
dentified  in  the  preceding  applicability 
irovision,  regardless  of  whether  it  has  been 
nodified,  altered,  or  repaired  in  the  area 
lubiect  to  the  requirements  of  this  AD.  For 


airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  inflight  deployment  of  a  thrust 
reverser,  which  could  result  in  reduced 
controllability  of  the  airplane:  accomplish 
the  following: 

(a)  Within  the  next  4  flight  cycles  after  the 
effective  date  of  this  AD,  deactivate  both 
thrust  reversers  in  accordance  with  Airbus 
All  Operators  Telex  (AOT)  78-08.  dated 
November  30, 1998. 

(b)  Within  the  next  4  flight  cycles  after  the 
effective  date  of  this  AD,  revise  the 
Limitations  Section  of  the  FAA-approved 
Airplane  Flight  Manual  (AFM)  to  include  the 
following: 

The  takeoff  performance  on  wet  and 
contaminated  runways  with  thrust  reversers 
deactivated  shall  be  determined  in 
accordance  with  Airbus  Flight  Operations 
Telex  (FOT)  999.0124/98.  dated  November 
30. 1998,  as  follows: 

For  takeoff  on  wet  runways,  use 
performance  data  in  accordance  with 
paragraph  4.1  of  the  FOT. 

For  takeoff  on  contaminated  runways,  use 
performance  data  in  accordance  with 
paragraph  4.2  of  the  FOT. 
(Note:  This  supersedes  any  relief  provided  by 
the  Master  Minimum  Equipment  List 
(MMEL).l 

Note  2:  The  "FCOM"  referenced  in  Airbus 
Flight  Operations  Telex  (FOT)  999.0124/98, 
dated  November  30. 1998.  is  Airbus  Industrie 
Flight  Crew  Operating  Manual  (FCOM), 
Revision  27  for  Airbus  Model  A310  series 
airplanes  and  Revision  22  for  A300-600 
series  airplanes.  (The  revision  number  is 
indicated  on  the  List  of  Effective  Pages  (LEP) 
of  the  FCOM.) 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Insftector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch. 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch. 
ANM-116. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  deactivation  of  both  thrust 
reversers  shall  be  done  in  accordance  with 


Airbus  All  Operators  Telex  (AOT)  78-08, 
dated  November  30. 1998.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Airbus  Industrie,  1  Rond 
Point  Maurice  Bellonte,  31707  Blagnac 
Cedex,  France.  Copies  may  be  inspected  at 
the  FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW.,  Renton. 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW..  suite 
700.  Washington.  DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  T98-477- 
273  (B),  dated  November  30. 1998. 

(f)  This  amendment  becomes  effective  on 
December  28. 1998,  to  all  persons  except 
those  persons  to  whom  it  was  made 
immediately  effective  by  telegraphic  AD 
T98-25-51,  issued  on  December  2. 1998. 
which  contained  the  requirements  of  this 
amendment. 

Issued  in  Renton,  Washington,  on 
December  15, 1998. 
Ali  Bahruni, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  98-33693  Filed  12-21-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-361-AD;  Amendment 
39-10956;  AD  98-25-53] 

RIN  2120^AA64 

Airworthiness  Directives;  Airbus  Model 
A300  B4:-«00R  and  A300  F4-600R 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

summary:  This  document  publishes  in 
the  Federal  Regiiter  an  amendment 
adopting  airworthiness  directive  (AD) 
T98-25-53  that  was  sent  to  all  known 
U.S.  owners  and  operators  of  all  Airbus 
Model  A300  B4-600R  and  A300  F4- 
600R  series  airplanes  by  individual 
telegrams.  This  AD  requires  a  one-time 
visual  inspection  for  damage  of  the 
center  fuel  piunps  and  fuel  pump 
canisters,  and  replacement  of  damaged 
fuel  pumps  and  fuel  pump  canisters 
with  new  or  serviceable  parts.  This 
action  is  prompted  by  reports  of 
damaged  center  tank  fuel  pump 
canisters  and  damaged  center  tank  fuel 
pumps.  The  actions  specified  by  this  AD 
are  intended  to  detect  damage  to  the 
fuel  pump  and  fuel  pun?p  canister, 
which  could  result  in  loss  of  flame  trap 
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capability  and  could  provide  a  fuel 
ignition  source  in  the  center  fuel  tank. 
DATES:  Effective  December  28, 1998,  to 
all  persons  except  those  persons  to 
whom  it  was  made  immediately 
effective  by  telegraphic  AD  T98-25-53, 
issued  on  December  4, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
28, 1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
January  21,  1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 
361-AD,  1601  land  Avenue,  SW., 
Renton.  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW.. 
Renton,  Washington;  or  at  the  OfBce  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lino  Liu.  International  Branch.  ANM- 
116.  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056; 
telephone  (425)  227-1594;  fax  (425) 
227-1149. 

SUPPLEMENTARY  INFORMATION:  On 
December  4. 1998.  the  FAA  issued 
telegraphic  airworthiness  directive  (AD) 
T9&-25-53,  which  is  apphcable  to  all 
Airbus  Model  A300  B4-600R  and  A300 
F4-600R  series  airplanes.  The  Direction 
Generale  de  I'Aviation  Civile  (DGAC), 
which  is  the  airworthiness  authority  for 
France,  advises  that  it  has  received  three 
reports  of  damaged  center  tank  fuel 
pump  canisters  and  damaged  center 
tank  fiiel  piunps.  Investigation  revealed 
that  the  pump  canister  legs  cracked  due 
to  fatigue.  In  one  instance,  this  led  to 
the  separation  of  the  upper  part  of  the 
pump  canister  from  its  lower  part 
attached  at  the  center  tank  bottom  wall. 
Fatigue  cracking  was  also  foimd  at  the 
base  of  the  fiiel  pump  diffuser  hoiising. 
This  condition,  if  not  corrected,  could 
result  in  loss  of  flame  trap  capabihty 
and  could  provide  a  fuel  ignition  source 
in  the  center  tank. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  All  Operators  Telex 
(AOT)  28-09,  dated  November  28, 1998, 
which  describes  procedures  for  a  one- 


time visual  inspection  for  damage  of  the 
center  fuel  pumps  and  fiiel  pump 
canisters,  and  replacement  of  damaged 
fuel  pumps  and  fuel  pump  canisters 
with  new  or  serviceable  parts.  Damage 
of  the  fuel  pumps  or  fuel  piunp 
canisters  may  include,  but  is  not  limited 
to,  fretting,  cracking  of  the  pump 
diffuser,  or  separation  of  the  pump 
canister  from  its  attachment.  The  DGAC 
classifled  this  AOT  as  mandatory  and 
issued  French  telegraphic  airworthiness 
directive  T98-476-272(B),  dated 
November  30, 1998,  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  France. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  imder  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilaterfd  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  FAA  issued  telegraphic  AD 
T98-25-53  to  detect  damage  to  the  fuel 
pump  and  fuel  pump  canister,  which 
could  result  in  loss  of  flame  trap 
capability  and  could  provide  a  fuel 
ignition  source  in  the  center  tank.  This 
AD  requires  a  one-time  visual 
inspection  for  damage  of  the  center  fuel 
pumps  and  fiiel  pump  canisters,  and 
replacement  of  damaged  fuel  pumps 
and  fuel  pump  canisters  with  new  or 
serviceable  parts.  These  actions  are 
required  to  be  accomplished  in 
accordance  with  the  AOT  described 
previously. 

This  AD  also  requires  that  operators 
submit  a  report  of  inspection  findings, 
positive  or  negative,  to  Airbus. 

This  AD  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Since  it  was  foimd  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  was  impracticable  and 
contrary  to  the  public  interest,  and  good 
cause  existed  to  make  the  AD  effective 


immediately  by  telegrams  issued  on 
December  4, 1998,  to  all  known  owners 
and  operators  of  all  Airbus  A300  B4- 
600R  and  A300  F4-600R  series 
airplanes.  These  conditions  still  exist, 
and  the  AD  is  hereby  published  in  the 
Federal  Register  as  an  amendment  to 
section  39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  to  make  it 
efiiective  to  all  persons. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
afiiecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Commimications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
imder  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpfiil  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-361-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
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mplications  to  warrant  the  preparation 
i)f  a  Federalism  Assessment. 
I  The  FAA  has  determined  that  this 
■^gulation  is  an  emergency  regulation 
at  must  be  issued  immediately  to 
rrect  an  unsafe  condition  in  aircraft, 
d  that  it  is  not  a  "significant 
gulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
^ergency  regulation  under  DOT 
piegulatory  Policies  and  Procedures  (44 
pR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
iBgulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
c  f  it,  if  filed,  may  be  obtained  from  the 
I  ules  Docket  at  the  location  provided 
I  nder  the  caption  ADDRESSES. 

I  ist  of  Subjects  in  14  CFR  Part  30 

Air  transportation.  Aircraft,  Aviation 
s  afety.  Incorporation  by  reference, 
i  afety. 

i  kdoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
i  uthority  delegated  to  me  by  the 
i  Ldministrator,  the  Federal  Aviation 
i  administration  amends  part  39  of  the 
1  'ederal  Aviation  Regulations  (14  CFR 
]  lart  39)  as  follows: 


i 


ART  39— AIRWORTHINESS 
NRECTIVES 

1.  The  authority  citation  for  part  39 
<  ontinues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

39.13    [Amended] 

2.  Section  39.13  is  amended  by 

I  idding  the  following  new  airworthiness 
( lirective: 

I  lft-25-53  Airbus  Industrie:  Amendment  39- 
10956.  Docket  9&-NM-361-AD. 
Applicability:  All  Model  A300  B4-600R 
I  ind  A300  F4-600R  series  airplanes; 
( ertificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
dentifled  in  the  preceding  applicability 
>rovision,  regardless  of  whether  it  has  been 
nodified,  altered,  or  repaired  in  the  area 
I  lubject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
I  epaired  so  that  the  performance  of  the 
!  equirements  of  this  AD  is  affected,  the 
I  twner/operator  must  request  approval  for  an 
i  litemative  method  of  compliance  in 
I  iccordance  with  paragraph  (d)  of  this  AD. 
rhe  request  should  include  an  assessment  of 
he  effect  of  the  modification,  alteration,  or 
epair  on  the  unsafe  condition  addressed  by 
his  AD;  and,  if  the  unsafe  condition  has  not 
)een  eliminated,  the  request  should  include 
ipecific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
iccompUshed  previously. 


To  detect  damage  to  the  fiiel  pump  and 
fuel  pump  canister,  which  could  result  in 
loss  of  flame  trap  capability  and  could 
provide  a  fuel  ignition  source  in  the  center 
tank,  accomplish  the  following: 

(a)  Perform  a  one-time  visual  inspection  for 
damage  of  the  center  fuel  pumps  and  fuel 
pump  canisters,  in  accordance  with  Airbus 
All  Operators  Telex  (AOT)  26-09.  dated 
November  28. 1998.  Perform  the  inspection 
at  the  time  specified  in  paragraph  (a)(1), 
(a)(2).  (a)(3),  or  (a)(4)  of  this  AD,  as 
applicable. 

(1)  For  airplanes  that  have  accumulated 
20,000  or  more  total  hours  time-in-service  as 
of  the  effective  date  of  this  AD:  Inspect 
within  10  flight  cycles  after  the  effective  date 
of  this  AD. 

(2)  For  airplanes  that  have  accumulated 
12,000  or  more  total  hours  time-in-service, 
but  less  than  20.000  total  hours  time-in- 
service,  as  of  the  effective  date  of  this  AD: 
Inspect  within  100  hours  time-in-service  after 
the  effective  date  of  this  AD. 

(3)  For  airplanes  that  have  accumulated 
4,500  or  more  total  hours  ti.je-in-service,  but 
less  than  12,000  total  hours  time-in-service  as 
of  the  effective  date  of  this  AD:  Inspect 
within  500  hours  time-in-service  after  the 
effective  date  of  this  AD. 

(4)  For  airplanes  that  have  accumulated 
less  than  4,500  total  hours  time-in-service  as 
of  the  effective  date  of  this  AD:  Inspect  prior 
to  the  accumulation  of  4,500  total  hours  time- 
in-service,  or  within  500  houra  time-in- 
service  after  the  effective  date  of  this  AD, 
whichever  occurs  later. 

(b)  If  any  damage  is  detected  during  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  prior  to  further  flight,  replace  the 
damaged  fuel  pump  or  fuel  pump  canister 
with  a  new  or  serviceable  part  in  accordance 
with  Airbus  All  Operators  Telex  (AOT)  26- 
09,  dated  November  28, 1998. 

(c)  Within  5  days  after  accomplishing  the 
inspection  required  by  this  AD  or  within  5 
days  after  the  effective  date  of  this  AD, 
whichever  occurs  later:  Report  inspection 
findings,  positive  or  negative,  to  Airbus,  Mr. 
F.  Poveda.  AI/SE-E31.  Sita  Code  TLSBW7X, 
fax  number +33/(0)5.61.93.32.73.  Information 
collection  requirements  contained  in  this 
regulation  have  been  approved  by  the  Offlce 
of  Management  and  Budget  (0MB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq.)  and  have  been 
assigned  OMB  control  number  2120-0056. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-''.16,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  bom  the  International  Branch, 
ANM-116. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 


21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  inspection  and  replacement  shall  be 
done  in  accordance  with  Airbus  All 
Operators  Telex  (AOT)  28-09.  dated 
November  28, 1998.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  ftom  Airbus  Industrie.  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  telegraphic  airworthiness  directive 
T98-476-272(B),  dated  November  30. 1998. 

(g)  This  amendment  becomes  effective  on 
December  28, 1998,  to  all  persons  except 
those  persons  to  whom  it  was  made 
immediately  effective  by  telegraphic  AD 
T98-25-53,  issued  on  December  4, 1998. 

Issued  in  Renton,  Washington,  on 
December  15, 1998. 
All  Bahrami, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  98-33692  Filed  12-21-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  M-CE-75-AD;  Amendment  39- 
10960;  AD  9S-2ft-17] 

RIN  2120-AA64 

Airworthiness  Directivss;  British 
Aerospace  Jetstream  Modal  3201 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUIMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  all  British  Aerospace 
Jetstream  Model  3201  airplanes.  This 
AD  requires  accomplishing  both  a 
routine  visual  inspection  and  either  a 
detailed  visual  inspection  or  x-ray 
inspection  of  the  main  landing  gear 
(MLG)  bay  auxiliary  spar  booms  for 
cracks  or  fuel  leaks  on  both  the  left  and 
right  sides  of  the  airplane.  This  AD  also 
requires  obtaining  and  incorporating 
repair  procedures  for  the  MLG  bay 
auxiliary  spar  where  fuel  leaks  or  cracks 
are  foimd.  This  AD  is  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  the  United 
Kingdom.  The  actions  specified  by  this 


\. 
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AD  are  intended  to  prevent  wing  failure 
caused  by  cracks  or  fuel  leaks  in  tbe 
area  of  the  MLG  bay  auxiliary  spar 
booms,  which  could  result  in  loss  of 
control  of  the  airplane. 

DATES:  Effective  February  5, 1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February  5, 
1999. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
British  Aerospace  Regional  Aircraft, 
Prestwick  International  Airport, 
Ayrshire.  KA9  2RW,  Scotland; 
telephone:  (01292)  479888;  facsimile: 
(01292)  479703.  This  information  may 
also  be  examined  at  the  Federal 
Aviation  Administration  (FAA),  Central 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-CE-75- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
S.M.  Nagarajan,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone:  (816)  426-6932; 
facsimile:  (816)  426-2169. 

SUPPLEMENTARY  INFORMATION: 

Events  Leadiag  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  all  British  Aerospace  Jetstream 
Model  3201  airplanes  was  published  in 
the  Federal  Register  as  a  notice  of 
proposed  rulemaking  (NPRM)  on 
October  13, 1998  (63  FR  54635).  The 
NPRM  proposed  to  require 
accomplishing  both  a  routine  visual 
inspection  and  either  a  detailed  visual 
ins]}ection  or  x-ray  inspection  of  the 
MLiG  bay  auxiliary  spar  booms  for 
cracks  or  fuel  leaks  on  both  the  left  and 
right  sides  of  the  airplane.  The  NPRM 
proposed  to  also  require  obtaining  and 
incorporating  repair  procedures  for  the 
MLG  bay  auxiliary  spar  where  fuel  leaks 
or  cracks  are  foimd.  Accomplishment  of 
the  proposed  actions  as  specified  in  the 
NPRM  would  be  required  in  accordance 
with  British  Aerospace  Jetstream  Alert 
Service  Bulletin  57-A-JA  980441, 
ORIGINAL  ISSUE:  April  28, 1998, 
REVISION  NO.  1:  July  7. 1998. 

The  NPRM  was  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  the  United 
Kingdom. 


Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  vieie  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subjefrt 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Compliance  Time  of  This  AD 

Although  the  cracks  on  the  MLG  bay 
auxiUary  spar  booms  could  occur  as  a 
result  of  repetitive  airplane  operation, 
the  FAA  beUeves  that  the  residual 
stresses  in  the  component  are 
originating  from  a  maniifactiuing  fault 
during  the  machining/heat  treatment 
stages.  The  cracks  coiUd  exist,  but  not 
be  noticed,  after  just  a  few  hours  of 
airplane  operation.  The  stress  inciured 
during  fU^t  operations  or  temperature 
changes  could  then  cause  rapid  crack 
growth.  In  order  to  assure  that  even  very 
small  cracks  in  the  MLG  bay  auxiliary 
spar  booms  do  not  go  undetected,  the 
FAA  is  utilizing  a  compliance  based  on 
calendar  time. 

Cost  Impact 

The  FAA  estimates  that  124  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD. 

Accomplishing  the  routine  visual 
inspection  required  in  this  AD  will  take 
approximately  1  workhour  per  airplane, 
at  an  average  labor  rate  of  approximately 
$60  an  hour.  Based  on  these  figures,  the 
total  cost  impact  of  the  routine  visual 
inspection  on  U.S.  operators  is 
estimated  to  be  $7,440,  or  $60  per 
airplane. 

Accomplishing  the  detailed  visual 
inspection  required  in  this  AD  will  take 
approximately  16  workhours  per 
airplane,  at  an  average  labor  rate  of  $60 
per  hour.  AccompUshing  the  x-ray 
inspection  required  in  this  AD  will  take 
approximately  12  workhours  per 
airplane,  at  an  average  labor  rate  of 
approximately  $60  an  hour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
detailed  inspection  on  U.S.  operators  is 
estimated  to  be  $119,040,  or  $960  per 
airplane,  and  $89,280,  or  $720  per 
airpJane  for  the  x-ray  inspection. 

These  figiues  only  take  into  account 
the  costs  of  inspections  and  do  not  take 


into  account  the  costs  for  repairing  any 
MLG  bay  auxiUary  spar  boom  where 
fiiel  leaks  or  cracks  are  found  diuing  the 
inspections. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regidatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rides  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  (rf  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Autherity:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

98-26-17    British  Aerospace:  Amendment 
39-10960;  Docket  No.  98-CE-75-AD. 
Applicability:  Jetstream  Model  3201 
airplanes,  all  serial  numbers,  certificated  in 
any  category. 

Note  1 :  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
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rplanes  that  have  been  modified,  altered,  or 
impaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
Mvner/operator  must  request  approval  for  an 

temative  method  of  compliance  in 

cordance  with  paragraph  (d)  of  this  AD. 
e  request  should  include  an  assessment  of 

e  effect  of  the  modiBcation,  alteration,  or 

ipair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
iBc  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
~y  of  this  AD,  unless  already 

complished. 

To  prevent  wing  failure  caused  by  cracks 
Idr  fuel  leaks  in  the  area  of  the  main  landing 
aear  (MLG)  bay  auxiliary  spar  booms,  which 
( ould  result  in  loss  of  control  of  the  airplane, 
{ ccomplish  the  following: 

(a)  Within  tl>e  next  45  calendar  days  after 
t  le  effective  date  of  this  AD,  accomplish  the 
{ jUowing: 

(1)  Perform  a  routine  visual  inspection  of 

I  le  MLG  bay  auxiliary  spar  booms  for  cracks 
(  r  fuel  leaks  on  both  the  left  and  right  sides 
( if  the  airplane.  Accomplish  this  inspection 
I  n  accordance  with  Part  1  of  the 
i  Accomplishment  Instructions  section  of 
]  tritish  Aerospace  Jetstream  Alert  Service 
1  tulletin  57-A-JA  980441,  Original  Issue: 
.  ^pril  28, 1998,  Revision  No.  1:  July  7. 1998. 

(2)  Perform  either  a  detailed  visual 

{ nspection  or  x-ray  inspection  of  the  MLG 
tay  auxiliary  spar  booms  for  cracks  or  fuel 
eaks  on  both  the  left  and  right  sides  of  the 

I  lirplane.  Accomplish  this  inspection  in 

I  iccordance  with  Part  2  of  the 
Accomplishment  Instructions  section  of 
tritish  Aerospace  Jetstream  Alert  Service 
JuUetin  57-A-JA  980441,  Original  Issue: 
April  28, 1998,  Revision  No.  1:  July  7, 1998. 

(b)  If  cracks  or  leaks  are  found  during  any 
nspection  required  by  paragraphs  (a)(1)  and 
aH2)  of  this  AD,  prior  to  further  flight, 
iccomplish  the  fbllowring: 

(1)  Obtain  repair  instructions  from  the 
nanufacturer  through  the  FAA,  Small 
Urplane  Directorate,  at  the  address  specified 
n  paragraph  (d)  of  this  AD;  and 

(2)  Incorporate  these  repair  instructions. 

(c)  Special  flight  permits  may  be  issued  in 
iccordance  with  sections  21.197  and  21.199 
>f  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
I  location  where  the  requirements  of  this  AD 
am  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
idjustment  of  the  compliance  time  that 
irovides  an  equivalent  level  of  safety  may  be 
ipproved  by  the  Manager,  Small  Airplane 
Directorate,  Aircraft  Certification  Service, 
1201  Walnut,  suite  900,  Kansas  City. 
Missouri  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
Bxistence  of  approved  alternative  methods  of 
Dompliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  Questions  or  technical  information 
related  to  British  Aerospace  Jetstream  Alert 
Service  Bulletin  57-A-JA  980441.  Original 


Issue:  April  28, 1998.  Revision  No.  1:  July  7, 
1998,  should  be  directed  to  British  Aerospace 
Regional  Aircraft,  Prestwick  International 
Airport,  Ayrshire,  KA9  2RW,  Scotland; 
telephone:  (01292)  479888;  facsimile:  (01292) 
479703.  This  service  information  may  be 
examined  at  the  FAA,  Central  Region,  Office 
of  the  Regional  Counsel.  Room  1558, 601  E. 
12th  Street,  Kansas  City,  Missouri  64106. 

(f)  The  inspections  required  by  this  AD 
shall  be  done  in  accordance  with  British 
Aerospace  Jetstream  Alert  Service  Bulletin 
S7-A-JA  980441,  Original  Issue:  April  28. 
1998,  Revision  No.  1:  July  7, 1998.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(b)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  British 
Aerospace  Regional  Aircraft,  Prestwick 
International  Airport.  Ayrshire,  KA9  2RW. 
Scotland.  Copies  may  be  inspected  at  the 
FAA,  Central  Region.  Office  of  the  Regional 
Counsel.  Room  1558, 601  E.  12th  Street, 
Kansas  City,  Missouri,  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW,  suite  700,  Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  British  AD  001-04-98,  dated  May  7, 1998. 

(g)  This  amendment  becomes  effective  on 
February  5, 1999. 

Issued  in  Kansas  City,  Missouri,  on 
December  15, 1998. 
Michael  GalUgher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 
[FR  Doc.  98-33689  Filed  12-21-98:  8:45  ami 
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DEPARTMEHT  OF  TRANSPORTATION 

Fed«ral  Aviation  Administration 

14  CFR  Part  95 

[Doctot  No.  29418;  Amdt  No.  413] 

IFR  AltitudM;  Miacollanoous 
Amondments 


AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

action:  Final  rule. 

SUMMARY:  This  amendment  adopts 
miscellaneous  amendments  to  the 
required  IFR  (instrument  flight  rules) 
altitudes  and  changeover  points  for 
certain  Federal  airways,  jet  routes,  or 
direct  routes  for  which  a  minimum  or 
maximtun  en  route  authorized  IFR 
altitude  is  prescribed.  This  regulatory 
action  is  needed  because  of  changes 
occurring  in  the  National  Airspace 
System.  These  changes  are  designed  to 
provide  for  the  safe  and  efficient  use  of 
the  navigable  airspace  under  instrument 
conditions  in  the  affected  areas. 
EFFECTIVE  DATE:  0901  UTC.  January  28, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Fate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420). 


Fli^t  Technologies  and  Programs 
Division,  FUght  Standards  Service, 
Federal  Aviation  Administration.  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.,  Oklahoma  City, 
OK.  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City,  OK.  73125) 
telephone:  (405)  954-4164. 
8UPPI.EMENTARY  INFORMATION:  This 
amendment  to  part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  part  95) 
amends,  suspends,  or  revokes  IFR 
altitudes  governing  the  operation  of  all 
aircraft  in  flight  over  a  specified  route 
or  any  portion  of  that  route,  as  well  as 
the  changeover  points  (COPs)  for 
Federal  airways,  jet  routes,  or  direct 
routes  as  prescribed  in  part  95. 

The  Rule 

The  specified  IFR  altitudes,  when 
used  in  conjunction  with  the  prescribed 
changeover  points  for  those  routes, 
ensure  navigation  aid  coverage  that  is 
adequate  for  safe  flight  operations  and 
free  of  frequency  interference.  The 
reasons  and  circiunstances  that  create 
the  need  for  this  amendment  involve 
matters  of  flight  safety  and  operational 
efficiency  in  the  National  Airspace 
System,  are  related  to  published 
aeronautical  charts  that  are  essential  to 
the  user,  and  provide  for  the  safe  and 
efficient  use  of  the  navigable  airspace. 
In  addition,  those  various  reasons  or 
circumstances  require  making  this 
amendment  efi'ective  before  the  next 
scheduled  charting  and  publication  date 
of  the  flight  information  to  assiue  its 
timely  availability  to  the  user.  The 
efi'ective  date  of  this  amendment  reflects 
those  considerations.  In  view  of  the 
close  and  immediate  relationship 
between  these  regulatory  changes  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
this  amendment  are  impracticable  and 
contrary  to  the  public  interest  and  that 
good  cause  exists  for  making  the 
amendment  effective  in  less  than  30 
days.  The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
bcxly  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current. 

It,  therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rulie"  under  DOT  Regulatory  PoUcies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
For  the  same  reason,  the  FAA  certifies 
that  this  amendment  will  not  have  a 
significant  economic  in?pact  on  a 
substantial  niunber  of  small  entities 
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under  the  criteria  of  the  Regulatory 
Flexibility  Act. 


List  of  Subjects  in  14  CFR  Part  95 

Airspace,  Navigation  (air). 


Issued  in  Washington,  DC.  on  December 
11, 1998. 

Richard  O.  Gordon, 

Acting  Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pvusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  part  95)  is     follows: 

Revisions  to  IFR  Altitudes  and  Change  Over  Points 

[Amendment  413  Effective  Date.  January  28,  1999) 


amended  as  follows  effective  at  0901 
UTC, 

1.  The  authority  citation  for  part  95 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40106, 
40113,  40114,  40120,  44502,  44514.  44719, 
44721. 

2.  Part  95  is  amended  to  read  as 


From 


To 


MEA 


§95.1001    Direct  Routes— U.S. 
§  95    Puerto  Rico  Routes  A300  is  Amended  to  Read  in  Part 


DORADO,  PR  NDB 

RAYAS,  OA  

♦NAVIGATION  EQUIPMENT  OTHER  THAN  LF  6l=i  V^^F 
REQUIRED. 


RAYAS,  OA  

KIKER,  OA  FIX 


6000 
#6000 


A516  is  Amended  to  Read  in  Part 


MILOK.  OA  FIX 

#MEA  IS  ESTABLISHED  WITH  A  GAP  IN  NAVIGATION 

SIGNAL  COVERAGE. 
♦NAVIGATION  EQUIPMENT  OTHER  THAN  LF  OR  VHF 
REQUIRED. 

RAYAS,  OA  FIX 

#MEA  IS  ESTABLISHED  WITH  A  GAP  IN  NAVIGATION 

SIGNAL  COVERAGE. 
♦NAVIGATION  EQUIPMENT  OTHER  THAN  LF  OR  VHF 
REQUIRED. 

ANNER,  OA  FIX  

#MEA  IS  ESTABLISHED  WITH  A  GAP  m  NAVIGAflOl^i 

SIGNAL  COVERAGE. 
♦NAVIGATION  EQUIPMENT  OTHER  THAN  LF  OR  VHF 
REQUIRED. 

•PORQE,  VI  FIX  

•8000— MRA 
"3500— MRA 

•DANDE,  VI  FIX 

•3500— MRA 


RAYAS,  OA  FIX 


ANNER,  OA  FIX 


PORQE.  PR 


"DANDE,  VI  FIX  

SAINT  MAARTEN,  NA  VOR/DME 


♦9000 


♦9000 


♦9000 


6000 


2500 


A555  I  Amended  to  Read  in  Part 


ST  CROIX,  VI  VOR/DME  

*8000— MRA 

•PORQE,  VI  FIX  

•8000— MRA 

♦MEA  IS  ESTABLISHED  WITH  A  GAP  IN  NAVIGATION 

SIGNAL  COVERAGE. 
♦NAVIGATION  EQUIPMENT  OTHER  THAN  LF  OR  VHF 
REQUIRED. 


•PORQE,  VI  FIX 
ILURI.  OA  RX  ... 


6000 
♦12000 


G449  is  Amended  to  Read  in  Part 


DORADO.  PR  NDB  

♦NAVIGATION  EQUIPMENT  OTHER  THAN  LFORVHF 
REQUIRED. 

HENLI,  PR  FIX  

♦NAVIGATION  EQUIPMENT  OTHER  THAN  LF  Or"  VIHF 
REQUIRED. 

ANNER.  OA 

♦NAVIGATION  EQUIPMENT  OTHER  T>tAN  LF  ORVHF 
REQUIRED. 


HENU,  PR  FIX 

ANNER,  OA 

ANADA,  PR  


♦6000 


♦6000 


♦6000 


G633  is  Amended  to  Read  in  Part 


ST  CROIX.  VI  VOR/DME 

TAN2Y,  VI  FIX 

•3500— MRA 
•DANDE,  VI  FIX 


TANZY,  VI  FIX  .. 
•DANDE,  VI  FIX 

GABAR,  Vi  FIX  .. 


2400 
3100 

3500 
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From 


•3500-MRA 

( 3IABAR,  VI  FIX 

I30LDENROCK.VINDB 


To 


GOLDEN  ROCK,  VI  NDB  .. 
GOOUDGE.  Bl  VOR^ME 


,  \  ^ECA,  PR  FIX 


l•^JAR.  PRFIX- 
rbURO.  PRFIX 


3JAN  JUAN,  PR  VORTAC 

•7000— MRA 
^AAWS.  PR  FIX  

#•7000— MRA 


Routi  1 1s  Amended  to  Delelt 


MAYAGUEZ.  PR  VOR/DME 


Route  2  is  Amended  t>y  Adding 


TOURO.  PR  FIX 
MAUE.  VI  FIX  .... 


aORINQUEN.  PR  VORTAC 

jbSHE.  PR  FIX 

y  IIGHT.  PR  FIX  

lUUNA.  PRFIX 

\>  EDAS.  PR  FIX 


f  ALCO.  VI  FIX  

^NO.  PR  FIX  ... 

*6000— MRA 
IIOBLE,  PR  FIX  .... 

•15000— MRA 


Route  3  is  Amended  to  Read  in  Part 


•JAAWS.  PR  FIX 
UTAHS.  PR  FIX  .. 


Route  4  is  Antended  to  Reed  In  part 


JOSHE.  PR  FIX 
MIGHT.  PR  FIX 
TUUNA.  PR  FIX 
VEDAS.  PR  FIX 
SNOOZ,  VI  FIX  . 


Route  6  is  Amended  to  rtead  in  Part 


CHAKA,  PR  FIX  . 
•ROBLE.  PR  FIX 

•IDAHO.  PR  FIX  . 


Route  7  is  Amended  to  Read  in  Part 


( lESSO.  PR  FIX  

■  UUNA.  PR  FIX 

!  ANLO.  PR  FIX 

$AN  JUAN.  PR  VORTAC 
SAALR.  PR  FIX  


TUUNA.  PR  FIX  

SANLO,  PR  FIX 

SAN  JUAN.  PR  VORTAC 

SAALR.  PR  FIX  

PLING.  PR  FIX  


Route  8  is  Amended  to  Delete 


/  iRECA  PR  FIX 

•laboO-MCA  PONCE  VOR/DME.  W  BND 


•PONCE.  PR  VOR/DME 


Route  9  is  Amended  to  Read  in  Part 


*  DAKES.  PR  FIX 
•9000— MRA 

•  CARIB.  PR  FIX  .. 
•2500— MRA 


POf»rcE.  PR  VOR/DME 
VERMO.  PR  FIX 


Route  10  is  Amended  by  Adding 


•ONCE.  PR  VOR/DME 

OSHE,  PR  FIX 

7ARI>4A,  PR  FIX  ............ 


,  kLASK.  PR  FIX 


JOSHE.  PR  FIX 

VARNA.  PR  FIX  

SAN  JUAN.  PR  VORTAC 


Route  10  is  Amended  to  Read  in  Part 


PONCE.  PR  VOR/DME 


Route  11  is  Amended  to  Delete 


>ONCE.  PR  VOR/DME 
JENDS.  PR  FIX  ..... 


SENDS.  PR  FIX  . 
•VARNA.  PR  FIX 


MEA 


6000 
6000 


2700 


2000 
2000 


3000 
12000 


6000 
6000 
6000 
5000 
4000 


3000 
6000 

15000 


9000 

4000 
4000 
3000 

12000 


16000 


6000 

12000 


6000 
6000 

3700 


6000 


5000 

"5000 
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From 


•5000— MCA  VARhJA  FIX.  SW  BND 
••430Q-MCA 
VARNA.  PR  FIX 


To 


SAN  JUAN,  PR  VORTAC 


§95    1  Atlantic  Routes  R507  is  Amended  to  Read  in  Part 


UTAHS.  PR  FIX 

•24000— MRA 

CONCH,  OA  FIX 

♦NAVIGATION  EQUIPMENT  OTHER  THAN  LFORVHF 
REQUIRED. 

SAPPO.  OA  FIX  

♦NAVIGATION  EQUIPMENT  OTHER  THAN  LF  OR  VHF 
REQUIRED. 


•CONCH,  OA  FIX  

SAPPO.  OA  FIX 

GRAND  TURK,  Bl  NDB 


R888  is  Amended  to  Read  in  Part 


MODUX.  VI 


ST  CROIX.  VI  VOR/DME 


§  95.6003    VCR  Federal  Ainway  3  is  Amended  to  Read  in  Part 


HARVY,  VA  FIX  .. 
•9O0O— MRA 
NUTTS.  VA  RX  .. 


•NUTTS.  VA  FIX 

FLAT  ROCK.  VA  VORTAC 


§  95.6014    VOR  Federal  Ainway  14  is  Amended  to  Read  in  Part 


DUNKIRK.  NY  VORTAC 


BUFFALO,  NY  VOR/DME 


§95.6038    VOR  Federal  Ainway  38  is  Amended  to  Read  in  Part 


CEROL.  VA  FIX 

•6000— MRA 
••5100— MOCA 

MITER,  VA  FIX  

•3400— MOCA 


•MITER.  VA  FIX  

GORDONSVILLE,  VA  VORTAC 


§95.6072    VOR  Federal  Airway  72  is  Amended  to  Read  in  Part 


TIDIOUTE.  PA  VORTAC  

•3500— MCA 
EXALL.  PA  FIX  

•3500— MOCA 

OXFOR.  NY  FIX  

ROCKDALE.  NY  VOR/DME 

ALBANY.  NY  VORTAC  

•3000— MOCA 

tHALB  R-067  UNUSABLE.  USE  CAM  R-248. 


BRADFORD,  PA  VOR/DME  .. 

ELMIRA,  NY  VOR/DME  

ROCKDALE,  NY  VOR/DME  .. 

ALBANY.  NY  VORTAC  

CAMBRIDGE,  NY  VOR/DME 


§95.6084    VOR  Federal  Ainway  84  is  Amended  to  Read  in  Part 


U.S.  CANADIAN  BORDER 


BUFFALO,  NY  VOR/DME 


§95.6119    VOR  Federal  Ainway  119  Is  Amended  to  Read  in  part 


BURST,  NY  FIX 


GENESEO,  NY  VOR/DME 


§95.6145    VOR  Federal  Ainway  145  Is  Amended  to  Read  in  Part 


UTICA,  NY  VORTAC 

•2800— MOCA 
WATERTOWN.  NY  VORTAC 

•1600— MOCA 


WEEPY,  NY  FIX 

U.S.  CANADIAN  BORDER 


§95.6203    VOR  Federal  Airway  203  is  Amended  to  Read  in  part 


SARANAC  LAKE,  NY  VOR/DME 
•440&-MOCA 


MASSENA.  NY  VORTAC 


§  95.6241    VOR  Federal  Ainway  241  is  Amended  to  Read  in  part 

WIREGRASS.  AL  VORTAC  |  'ABIDE,  AL  FIX 


MEA 


3700 


24000 
#24000 

#10000 


14000 


6000 
6000 


3000 


••6000 
•6000 


•4000 

•4000 

4000 

4000 

#•4000 


6000 


3600 


•3400 
•3000 


•5000 


2000 
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From 


To 


MEA 


*2500— MRA 
A0IDE,  AL  FIX  .... 


EUFAULA,  AL  VORTAC 


2000 


§  95.6243    VCR  Federal  Airway  243  is  Amended  to  Read  in  Part 


fipNRO.  KY  FIX  .... 
•2100— MOCA 


huntingburg,  in  VOR/DME 


•4500 


§  95.6541    VCR  Federal  Airway  541  is  Amended  to  Read  in  Part 


( SkDSDEN,  AL  VOR/DME A  HOBBI.  AL  FIX 


'3600 


From 


To 


MEA 


MAA 


195.7042    Jet  route  No.  42  is  Amended  to  Read  in  part 


«  ^SHVILLE,  TN  VORTAC 
=  XJNT,  KY  FIX 


FOUNT,  KY  FIX 
TONIO,  KY  FIX  . 


18000 
20000 


45000 

35000 


§95.7146    Jet  Route  No.  146  is  Amended  to  Read  in  Part 


yJXENTOWN,  PA  VORTAC 

#FJC  R-104  UNUSABLE.  US  JFK  R-287. 


KENNEDY,  KY  VOR/DME 


«18000 


45000 


From 


To 


Changeover  points 


Distance 


From 


§  95.8003    VOR  Federal  Airways  Changeover  Points  Airway  Segment  V-203  is  Amended  by  Adding 


■  ARANAC  LAKE,  NY  VOR/DME 


MASSENA,  m  VORTAC 


11 


SARANAC 
LAKE. 


1 H  Doc.  98-33441  Filed  12-21-98;  8:45  am) 
HLUNQ  CODE  4»1»-1»-M 


QOHi 


ISUMER  PRODUCT  SAFETY 
COMMISSION 

tCFR  Part  1500 
dification  of  Guidance  Policy  on 
Hazardous  Liquids  in  Consumer 
Products 

MGENCY:  Consumer  Product  Safety 

Commission. 

iliCTION:  Final  policy  statement. 

SUMMARY:  The  Commission  codifies  a 
statement,  issued  previously  and 
lublished  in  the  Federal  Register,  that 
rovides  guidance  for  manufacturers, 
porters,  distributors,  and  retailers  of 
msumer  products  that  are  filled  with 
liquid,  usually  to  help  provide  some 
tVpe  of  visual  effect.  Examples  of  such 
I  roducts  are  paperweights  containing 
E  aow  scenes  or  boats,  and  some 
I  eychains  and  pens.  To  protect  children 
E  ad  other  persons  fi-om  toxic  effects  of 
E  xposure  to  these  Uquids,  the 
[  lommission  recommends  that 
t  lanufacturers  of  such  products  not  fill 
t  le  products  with  hazardous  liquids. 


Further,  the  Commission  recommends 
that,  before  purchasing  liquid-filled 
products  for  resale,  importers, 
distributors,  and  retailers  obtain 
assurances  fix)m  the  manufacturers  that 
the  products  do  not  contain  hazardous 
liquids. 

DATES:  This  codification  is  effective 
December  22, 1998.  This  policy  has 
been  applicable  since  May  13, 1998. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Frank  Krivda,  Office  of  CompUance, 
Consumer  Product  Seifety  Commission, 
Washington,  D.C.  20207;  telephone 
(301)  504-0400,  ext.  1372. 

SUPPLEMENTARY  INFORMATKW:  On  May 
28, 1998,  the  Commission  published  in 
the  Federal  Register  the  text  of  a 
document  that  provides  guidance  for 
manufactiuers,  importers,  distributors, 
and  retailers  of  consumer  products  that 
may  contain  hazardous  liquids.  63  FR 
29182.  To  protect  children  and  other 
persons  fitim  the  toxic  effects  of 
exposure  to  these  chemicals,  the 
Commission  recommends  that 
manufacturers  of  such  products  refrain 
from  filling  the  products  with  hazardous 
liquids.  Fiuther,  the  Commission 
recommends  that,  before  purchasing 
such  products  for  resale,  importers. 


distributors,  and  retailers  obtain 
assurances  from  manufacturers  that 
liquid-filled  children's  products  do  not 
contain  hazardous  liquid  chemicals. 

In  order  to  make  this  policy  more 
accessible  to  interested  parties,  the 
Commission  is  codifying  the  policy  as 
16  CFR  1500.231. 

Since  this  is  a  statement  of  policy  and 
an  interpretative  rule,  neither  a  general 
notice  of  proposed  rulemaking  nor  a 
delayed  effective  date  is  required.  5 
U.S.C.  553(d)(2).  A  delayed  effective 
date  is  not  required  for  the  additional 
reason  that  this  policy  is  not  a 
substantive  rule.  5  U.S.C.  55  id)(3). 
Accordingly,  this  codification  will 
become  effective  immediately  upon  its 
publication  in  the  Federal  Register. 

List  of  Subiects  in  16  CFR  Part  1500 

Consumer  protection.  Hazardous 
substances,  Imports,  Infants  and 
children.  Labeling,  Law  enforcement. 
Reporting  and  recordkeeping 
requirements,  and  Toys. 

For  the  reasons  given  above,  the 
Commission  amends  16  CFR  Part  1500 
as  follows: 
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PART  1500— [AMENDED] 

1.  The  authority  citation  for  part  1500 
continues  to  read  as  follows: 

AutiHHrity:  15  U.S.C.  1261-1278. 

2.  A  new  §  1500.231  is  added,  to  read 
as  follows: 

{1500231    Quidanca  for  hazardous  liquid 
ctiwnlcala  in  chiMran's  products. 

(a)  Summary.  The  U.S.  Consiuner 
Product  Safety  Commission  issues  this 
guidance  to  manufactiuers,  importers, 
distributors,  and  retailers  to  protect 
children  from  exposure  to  hazardous 
chemicals  found  in  liquid-filled 
children's  products,  such  as  rolling 
balls,  bubble  watches,  necklaces,  pens, 
paperweights,  keychains,  Uquid  timers, 
and  mazes.'  The  Commission  identifies 
the  major  factors  that  it  considers  when 
evaluating  liquid-filled  children's 
products  that  contain  hazardous 
chemicals,  and  informs  the  public  of  its 
experience  with  exposure  to  these 
hazardous  chemicals  to  children.  To 
reduce  the  risk  of  exposure  to  hazardous 
chemicals,  such  as  merciuy.  ethylene 
glycol,  diethylene  glycol,  methanol, 
methylene  chloride,  petroleum 
distillates,  toluene,  xylene,  and  related 
chemicals,  the  Commission  requests 
manufactiuers  to  eliminate  the  use  of 
such  chemicals  in  children's  products. 
The  Commission  also  recommends  that, 
before  purchasing  products  for  resale, 
importers,  distributors,  and  retailers 
obtain  assurances  from  manufacturers 
that  liquid-filled  children's  products  do 
not  contain  hazardous  Uquid  chemicals. 

(b)  Hazard.  Ehiring  reasonably 
foreseeable  handUng  or  use  of  liquid- 
filled  children's  products,  hazardous 
chemicals  may  become  accessible  to 
young  children  in  a  manner  that  places 
children  at  risk.  Young  children  are 
exposed  to  the  chemicals  from  directly 
mouthing  them  or  bom  handling  such 
objects  and  subsequent  hand-to-mouth 
or  hand-to-eye  activity.  The  specific 
type  and  frequency  of  behavior  that  a 
child  exposed  to  a  product  will  exhibit 
depends  on  the  age  of  the  child  and  the 
characteristics  and  pattern  of  use  of  the 
product.  The  adverse  health  effects  of 
these  chemicals  to  children  include 
chemical  poisoning  from  ingestion  of 
the  chemicals,  pneiunonia  from 
aspiration  of  the  chemicals  into  the 
lungs,  and  skin  and  eye  irritation  from 
exposure  to  the  chemicals.  The 
chemicals  may  also  be  combustible. 

(c)  Guidance.  (1)  Under  the  Federal 
Hazardous  Substances  Act  (FHSA), 


'This  guidance  U  not  a  rule.  It  is  intended  to 
highlight  certain  obligations  under  the  Federal 
Hazardous  Substances  Act.  Companies  should  read 
that  Act  and  the  accompanying  regulations  in  this 
part  for  more  deuiled  information. 


products  that  are  toxic  or  irritants  and 
that  may  cause  substantial  injury  or 
illness  under  reasonably  foreseeable 
conditions  of  handling  or  use,  including 
reasonably  foreseeable  ingestion  by 
children,  are  "hazardous  substances." 
15  U.S.C.  1261(f)(1).  A  product  that  is 
not  intended  for  children,  but  that 
creates  a  risk  of  substantial  injiuy  or 
illness  because  it  contains  hazardous 
chemicals,  requires  precautionary 
labeling  under  the  Act.  15  U.S.C. 
1261(p).  A  toy  or  other  article  intended 
for  use  by  children  that  contains  an 
accessible  and  harmful  amoimt  of  a 
hazardous  chemical  is  banned.  15 
U.S.C.  1261(q)(l)(A).  hi  evaluating  the 
potential  hazard  associated  with 
children's  products  that  contain 
hazardous  chemicals,  the  Commission's 
staff  considers  certain  factors  on  a  case- 
by-case  basis,  including:  the  total 
amount  of  the  hazardous  chemical  in  a 
product,  the  accessibility  of  the 
hazardous  chemicals  to  children,  the 
risk  presented  by  that  accessibility,  the 
age  and  foreseeable  behavior  of  the 
children  exposed  to  the  product,  and 
the  marketing,  patterns  of  use.  and  life 
cycle  of  the  product. 

(2)  The  Commission's  staff  has 
identified  a  number  of  liquid-filled 
children's  products,  such  as  rolling 
balls,  bubble  watches,  necklaces,  pens, 
paperweights,  maze  toys,  liquid  timers, 
and  keychains,  that  contain  hazardous 
chemicals.  In  several  of  these  cases,  the 
staff  determined  that  these  products 
violated  the  FHSA  because  they 
presented  a  risk  of  chemical  poisoning 
and/or  chemical  pneumonia  fitjm 
aspiration.  This  determination  resuhed 
in  recalls  or  in  the  replacement  of  those 
products  with  substitutes,  as  well  as  in 
agreements  with  the  manufacturers  to 
discontinue  the  use  of  hazardous 
chemicals  in  liquid-filled  children's 
products  in  future  production.  The 
Commission  believes  that  these 
hazardous  substances  pose  a  risk  to 
young  children  and,  consequently, 
manufacturers  should  not  have  included 
them  in  the  product  design  or 
manufacturing  process. 

(3)  Therefore,  the  Commission 
considers  the  use  of  hazardous 
chemicals  in  children's  products  such 
as  those  described  above  to  be  ill- 
advised  and  encoiuages  manufacturers 
to  avoid  using  them  in  such  products. 
Further,  the  Commission  recommends 
that,  before  purchasing  such  products 
for  resale,  importers,  distributors,  and 
retailers  obtain  assurances  bom  the 
manufacturers  that  liquid-filled 
children's  products  do  not  contain 
hazardous  liquid  chemicals. 


Dated:  December  17, 1998. 
Sadye  E  Dunn, 

Secretajy,  Consumer  Product  Safety 
Commission. 

(PR  Doc.  98-33865  Filed  12-21-98;  8:45  am] 

BIUJNQ  CODE  a366>01-U 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1500 

Codification  of  Guidance  Policy  on 
Lead  in  Consumer  Products 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION;  Final  policy  statement. 


SUMMARY:  The  Commission  codifies  a 
pohcy  statement,  previously  approved 
by  the  Commission  and  published  in  the 
Federal  Register,  that  provides  giudance 
for  manufacturers,  importers, 
distributors,  and  retailers  of  consumer 
products  that  may  contain  harmful 
amounts  of  the  element  lead.  To  protect 
children  and  other  persons  fit>m  the 
toxic  effiects  of  exposure  to  lead,  the 
Commission,  recommends  that  such 
persons  obtain  sufficient  tests  and 
analyses  to  ensure  that  their  products  do 
not  contain  harmful  levels  of  lead. 
DATES:  This  codification  is  effective 
December  22, 1998.  This  policy  has 
been  applicable  since  December  24 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Tore.  Office  of  Comphance, 
Consumer  Product  Safety  Commission, 
Washington.  D.C.  20207;  telephone 
(301)  504-0608,  ext.  1378. 
SUPPt.EMENTARY  INFORMATION:  On 
January  22. 1998,  the  Commission 
published  in  the  Federal  Register  the 
text  of  a  dociunent  that  provides 
guidance  for  manufacturers,  importers, 
distributors,  and  retailers  of  constuner 
products  that  may  contain  harmful 
amounts  of  the  element  lead.  63  FR 
3310.  To  protect  children  and  other 
persons  from  the  toxic  effects  of 
exposure  to  lead,  the  Commission 
recommends  that  such  persons  obtain 
sufficient  tests  and  analyses  to  ensure 
that  their  products  do  not  contain 
harmful  levels  of  lead. 

In  order  to  make  this  policy  more 
accessible  to  interested  parties,  the 
Commission  is  codifying  the  policy  as 
16  CFR  1500.230. 

Since  this  is  a  statement  of  policy  and 
interpretative  rule,  neither  a  general 
notice  of  proposed  rulemaking  or  a 
delayed  effective  date  is  required.  5 
U.S.C.  553(d)(2).  A  delayed  effective 
date  is  not  required  for  the  additional 
reason  that  this  policy  is  not  a 
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sfL^stantive  rule.  5  U.S.C.  553(d)(3). 
t  li  xordingly,  this  codification  will 
become  effective  inunediately  upon  its 
{ I  iblication  in  the  Federal  Register. 

iji  Bt  of  Subjects  in  16  CFR  Part  1500 

Consiuner  protection.  Hazardous 
s  I  bstances.  Imports.  Infants  and 
c  I  lldren.  Labeling,  Law  enforcement, 
I  Reporting  and  recordkeeping 
requirements,  and  Toys. 

For  the  reasons  given  above,  the 
(upmmission  amends  16  CFR  part  1500 
^$  follows: 

I^ART  150(MAMENDED] 

'1.  The  authority  citation  for  part  1500 
^entinues  to  read  as  follows: 
Authority:  15  U.S.C.  1261-1278. 
2.  A  new  §  1500.230  is  added,  to  read 
49  follows: 

$)|500.230    Guidance  for  lead  (Pb)  In 
^^sumer  products. 

j  (a)  Summary.  (1)  The  U.S.  Consumer 
Product  Safety  Commission  issues  this 
gtiidance  to  manufacturers,  importers, 
distributors,  and  retailers  to  protect 

Siildren  from  hazardous  exposure  to 
ad  in  consumer  products.  ■  The 
Dmmissionidentifies  the  major  factors 
that  it  considers  when  evaluating 

ducts  that  contain  lead,  and  informs 
e  public  of  its  experience  with 
oducts  that  have  exposed  children  to 
tentially  hazardous  amounts  of  lead. 
(2)  To  reduce  the  risk  of  hazardous 
posiue  to  lead,  the  Commission 
juests  manufacturers  to  eliminate  the 
iise  of  lead  that  may  be  accessible  to 
children  from  products  used  in  or 
ound  households,  schools,  or  in 
lation.  The  Commission  also 
ommends  that,  before  purchasing 
ducts  for  resale,  importers, 
stributors,  and  retailers  obtain 
urances  firom  manufactiuers  that 
those  products  do  not  contain  lead  that 
khay  be  accessible  to  children. 
[[(d)  Hazard.  Yornig  children  are  most 
Dommonly  exposed  to  lead  in  consumer 
products  from  the  direct  mouthing  of 
objects,  or  from  handling  such  objects 
p^d  subsequent  hand-to-mouth  activity, 
fthe  specific  type  and  frequency  of 
behavior  that  a  child  exposed  to  a 
|)roduct  will  exhibit  depends  on  the  age 
of  the  child  and  the  characteristics  and 
[  attem  of  use  of  the  product.  The 
B  dverse  health  effects  of  lead  poisoning 
i  n  children  are  well-documented  and 
t  lay  have  long-lasting  or  permanent 
c  onsequences.  These  effects  include 


This  guidance  is  not  a  rule.  It  is  intended  to 
I  ighlight  certain  obligations  under  the  Federal 
I  azardous  Substances  Act.  Companies  should  read 
t  Mt  Act  and  the  accompanying  regulations  in  this 
I  ut  for  more  detailed  information. 


neurological  damage,  delayed  mental 
and  physical  development,  attention 
and  learning  deficiencies,  and  hearing 
problems.  Because  lead  accumulates  in 
the  body,  even  exposures  to  small 
amoimts  of  lead  can  contribute  to  the 
overall  level  of  lead  in  the  blood  and  to 
the  subsequent  risk  of  adverse  health 
effects.  Therefore,  any  unnecessary 
exposure  of  children  to  lead  should  be 
avoided.  The  scientific  community 
generally  recognizes  a  level  of  10 
micrograms  of  lead  per  deciliter  of 
blood  as  a  threshold  level  of  concern 
with  respect  to  lead  poisoning.  To  avoid 
exceeding  that  level,  yoimg  children 
should  not  chronically  ingest  more  than 
15  micrograms  of  lead  per  day  &t>m 
consumer  products. 

(c)  Guidance.  (1)  Under  the  Federal 
Hazardous  Substances  Act  (FHSA),  15 
U.S.C.  1261(f)(1),  household  products 
that  expose  children  to  hazardous 
quantities  of  lead  under  reasonably 
foreseeable  conditions  of  handling  or 
use  are  "hazardous  substances."  A 
household  product  that  is  not  intended 
for  children  but  which  creates  such  a 
risk  of  injury  because  it  contains  lead  - 
requires  precautionary  labeling  under 
the  Act.  15  U.S.C.  1261(p).  A  toy  or 
other  article  intended  for  use  by 
children  which  contains  a  hazardous 
amount  of  lead  that  is  accessible  for 
children  to  ingest  is  a  banned  hazardous 
substance.  15  U.S.C.  1261(q)(l)(B).  In 
evaluating  the  potential  hazard 
associated  with  products  that  contain 
lead,  the  Commission  staff  considers 
these  major  factors  on  a  case-by-case 
basis:  the  total  amount  of  lead  contained 
in  a  product,  the  bioavailability  of  the 
lead,  the  accessibility  of  the  lead  to 
children,  the  age  and  foreseeable 
behavior  of  the  children  exposed  to  the 
product,  the  foreseeable  duration  of  the 
exposure,  and  the  marketing,  patterns  of 
use,  and  life  cycle  of  the  product. 

(2)  Feiint  and  similar  surface  coatings 
containing  lead  have  historically  been 
the  most  commonly-recognized  soiuxes 
of  lead  poisoning  among  the  products 
within  the  Commission's  jurisdiction. 
The  Commission  has,  by  regulation, 
banned  paint  and  other  similar  surface 
coatings  that  contain  more  than  0.06% 
lead  ("lead-containing  paint"),  toys  and 
other  articles  intended  for  use  by 
children  that  bear  lead-containing  paint, 
and  furniture  articles  for  consumer  use 
that  bear  lead-containing  paint.  16  CFR 
Fart  1303.  In  recent  years,  however,  the 
Commission  staff  has  identified  a 
number  of  disparate  products — some 
intended  for  use  by  children  and  others 
simply  used  in  or  around  the  household 
or  in  recreation — ^that  presented  a  risk  of 
lead  poisoning  from  sources  other  than 
paint.  These  products  included  vinyl 


miniblinds,  crayons,  figurines  used  as 
game  pieces,  and  children's  jewelry. 

(3)  In  several  of  these  cases,  the  staffs 
determination  that  the  products 
presented  a  risk  of  lead  poisoning 
resulted  in  recalls  or  in  the  replacement 
of  those  products  with  substitutes,  in 
addition  to  an  agreement  to  discontinue 
the  use  of  lead  in  future  production.  The 
Commission  believes  that,  had  the 
manufacturers  of  these  lead-containing 
products  acted  with  prudence  and 
foresight  before  introducing  the 
products  into  commerce,  they  would 
not  have  used  lead  at  all.  This  in  turn 
would  have  eliminated  both  the  risk  to 
young  children  and  the  costs  and  other 
consequences  associated  with  the 
corrective  actions. 

(4)  The  Commission  urges 
manufacturers  to  eliminate  lead  in 
consumer  products  to  avoid  similar 
occurrences  in  the  future.  However,  to 
avoid  the  possibility  of  a  Commission 
enforcement  action,  a  manufacturer  who 
believes  it  necessary  to  use  lead  in  a 
consumer  product  should  perform  the 
requisite  analysis  before  distribution  to 
determine  whether  the  exposure  to  lead 
causes  the  product  to  be  a  "hazardous 
substance."  If  the  product  is  a 
hazardous  substance  and  is  also  a 
children's  product,  it  is  banned.  If  it  is 

a  hazardous  household  substance  but  is 
not  intended  for  use  by  children,  it 
requires  precautionary  labeling.  This 
same  type  of  analysis  also  should  be 
performed  on  materials  substituted  for 
lead. 

(5)  The  Commission  also  notes  that, 
imder  the  FHSA,  any  firm  that 
purchases  a  product  for  resale  is 
responsible  for  determining  whether 
that  product  contains  lead  and,  if  so, 
whether  it  is  a  "hazardous  substance." 
The  Commission,  therefore, 
recommends  that,  prior  to  the 
acquisition  or  distribution  of  such 
products,  importers,  distributors,  and 
retailers  obtain  information  and  data, 
such  as  analyses  of  chemical 
composition  or  accessibility,  relevant  to 
this  determination  from  manufacturers, 
or  have  such  evaluations  conducted 
themselves. 

Dated:  December  17. 1998. 
Sadye  E.  Dunn. 

Secretary,  Consumer  Product  Safety 
Commission. 

(PR  Doc.  98-33866  Filed  12-21-98;  8:45  am] 
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DEPARTMEHT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  5 

Delegations  of  Authority  and 
Organization;  Center  for  Veterinary 
Medicine 

AGENCY:  Food  arid  Drug  Administration, 
HHS. 

ACTKM:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
delegations  of  authority  with  respect  to 
animal  drugs  to  incorporate  provisions 
for  feed  mill  licensing  in  accordance 
with  the  Animal  Drug  Availability  Act 
(ADAA)  of  1996.  The  ADAA  amended 
some  sections  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  to  require  a 
single  facility  license  fqr  the 
manufacturer  of  medicated  feeds 
containing  approved  new  animal  drugs, 
rather  than  multiple  medicated  feed 
applications  for  each  feed  mill,  as 
previously  required  by  the  act.  This 
notice  also  updates  position  and 
component  titles  and  associated 
delegations  of  authority  within  the 
Center  for  Veterinary  Medicine  (CVM) 
as  a  result  of  organizational 
restructuring. 

EFFECTIVE  DATE:  December  22, 1998. 

FOfl  FURTHER  INFORMATION  CONTACT: 
Richard  L.  Arkin,  Center  for 
Veterinary  Medicine,  Food  and 
Drug  Administration,  7600  Standish 
PL,  Rockville,  MD  20855,  301-827- 
0141,  or 
Loretta  W.  Davis,  Division  of 
Management  Systems  and  Policy 
(HFA-340),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827- 
4809. 

SUPPLEMENTARY  INFORMATION:  FDA  is 
amending  the  delegations  of  authority  in 
subpart  B  of  part  5  (21  CFR  part  5)  in 
order  to  revise  §§  5.83  and  5.84  to 
include  additional  authorities  with 
regard  to  the  approval  of  the  medicated 
feed  mill  license  applications.  The 
ADAA  (Pub.  L.  104-250)  amended 
section  512(a)  and  (m)  of  the  act  (21 
U.S.C.  360b(a)  and  (m)).  Moreover,  this 
final  rule  reflects  specific 
organizational,  position,  and  title 
revisions  within  CVM  due  to 
organizational  restructuring  of  specific 
components. 

Further  redelegation  of  the  authorities 
delegated  is  not  authorized  at  this  time. 
Authority  delegated  to  a  position  may 
be  exercised  by  a  person  officially 
designated  to  serve  in  such  position  in 


an  acting  capacity  or  on  a  temporary 
basis. 

List  of  Subjects  in  21  CFR  Part  5 

Authority  delegations  (Government 
agencies).  Imports,  Organization  and 
functions  (Government  agencies). 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  5  is 
amended  as  follows: 

PART  5— DELEGATIONS  OF 
AUTHORITY  AND  ORGANIZATION 

1.  The  authority  citation  for  21  CFR 
part  5  continues  to  read  as  follows: 

Authority:  5  U.S.C.  504,  552,  App.  2;  7 
U.S.C  138a.  2271;  15  U.S.C  638. 1261-1282, 
3701-3711a;  15  U.S.C  1451-1461;  21  U.S.C. 
41-50.  61-63. 141-149,  321-394.  467f. 
679(b).  801-886, 1031-1309;  35  U.S.C  156; 
42  U.S.C.  241.  242,  242a,  2421,  242n,  243, 
262,  263,  264,  265,  300u-300u-5,  300aa-l; 
1395y,  3246b,  4332,  4831(a),  10007-10008; 
E.O.  11921. 41  FR  24294,  3  CFR.  1977  Comp.. 
p.  124-131;  E.0. 12591,  52  FR  13414,  3  CFR, 
1988  Comp.,  p.  220-223. 

2.  Section  5.83  is  amended  by  revising 
the  section  heading,  paragraphs  (c)(1) 
and  (c)(2),  and  paragraph  (d)  to  read  as 
follows: 

§  5.83    Approval  of  new  animal  drug 
applications,  medicated  feed  mill  license 
applications  and  ttwir  supplements. 

*        •        *        *        • 

(c)  •  *  * 

(1)  The  Director,  Division  of  Human 
Food  Safety,  Office  of  New  Animal  Drug 
Evaluation,  CVM. 

(2)  The  Director,  Division  of 
Epidemiology  and  Surveillance,  Office 
of  Surveillance  and  Compliance,  CVM. 

(d)  The  following  officials  are 
authorized  to  perform  all  the  functions 
of  the  Commissioner  of  Food  and  Drugs 
with  regard  to  the  approval  of 
medicated  feed  mill  license  applications 
for  the  manufacture  of  animal  feeds 
containing  new  animal  drugs  pursuant 
to  section  512(m)  of  the  act.  as  amended 
by  the  Animal  Drug  Availability  Act  of 
1996  (Pub.  L.  104-250): 

(1)  The  Director  and  Deputy  Director, 
CVM. 

(2)  TheDirector,  Division  of  Animal 
Feeds,  Office  of  Surveillance  and 
Compliance,  CVM. 

(3)  The  Leader,  Medicated  Feeds 
Team,  Division  of  Animal  Feeds,  Office 
of  Surveillance  and  Compliance,  CVM. 

(4)  The  Medicated  Feeds  Specialist, 
Medicated  Feeds  Team,  Division  of 
Animal  Feeds,  Office  of  Surveillance 
and  Compliance,  CVM. 

3.  Section  5.84  is  amended  by  revising 
the  section  heading  and  paragraphs 
(a)(1)  and  (a)(3)  to  read  as  follows: 


§5.84    Issuance  of  notices,  proposals,  and 
orders  relating  to  new  animal  drugs  and 
medicated  feed  mill  license  applications. 

(a)  *  •  • 

(1)  Issue  notices  of  opportunity  for  a 
hearing  on  proposals  to  refuse  approval 
or  to  withdraw  approval  of  new  animal 
drug  applications,  and  supplements 
thereto,  for  drugs  for  animal  use  and 
proposals  to  refuse  approval  or  to 
revoke  approval  of  medicated  feed  mill 
license  applications,  and  supplements 
thereto,  submitted  pursuant  to  section 
512(m)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  as  amended  by  the 
Animal  Drug  Availability  Act  of  1996 
(Pub.  L.  104-250). 

•  *        *        *        • 

(3)  Issue  proposals  and  orders  to 
revoke  and  amend  regulations  for  new 
animal  drugs  for  animal  use  and 
medicated  feed  mill  licenses, 
corresponding  to  said  act  on  such 
applications. 

*  *        *        »        • 

Dated:  December  14, 1998. 
William  K.  Hubbard, 

Associate  Commissioner  fot  Policy 
Coordination. 

(FR  Doc.  98-33830  Filed  12-21-98;  8:45  am) 

BILUNQ  CODE  41W-01-F 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

23  CFR  Part  658 
RIN  2125-AE47 

Trucic  Size  and  Weight;  Technical 
Corrections 

AGB4CY:  Federal  Highway 

Administi^tion  (FHWA),  DOT. 

ACTION:  Final  rule;  technical  corrections. 


SUMMARY:  This  doaunent  amends  truck 
size  and  weight  regulations  by  changing 
the  definition  of  automobile  transporters 
to  include  those  transporting  towed 
vehicles  and  truck  camper  units  and 
extending  the  Interstate  System  axle 
weight  exemption  for  public  transit 
buses  to  October  1,  2003,  as  provided  by 
the  Transportation  Equity  Act  fpr  the 
21st  Century  (TEA-21),  Pub.  L.  105- 
178, 112  Stat.  107.  Five  additional 
technical  corrections  are  also  being 
made,  to  add  Alligator  Alley  (1-75)  to 
the  National  Network  (NN)  listing  in 
Florida;  clarify  that  a  State's 
grandfathered  weight  limits  for  divisible 
vehicles  or  loads  on  the  Interstate 
System  are  permanently  vested;  clarify 
that  the  length  of  cargo  carrying  imits 
subject  to  the  freeze  in  the  Intermodal 
Surface  Transportation  Efficiency  Act  of 
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iIsIqi  (ISTEA).  Pub.  L.  102-240. 105  Stat. 
1{5|14,  are  measiued  bom  tbe  front  of  the 
QiSt  unit  to  the  Fear  of  the  last;  clarify 
th&t  the  prohibition  against  an  overall 
length  limit  on  truck  tractor-semitrailers 
oUtruck  tiiactor-semitrailer-trailer 
combinations  is  not  affected  by 
gjr^ndfathered  semitrailer  lengths  or 
kikgpin  settings;  and  correct  the  routes 
aMailable  under  the  ISTEA  freeze  in 
Otah  for  truck-trailer-trailer 
combinations. 

DATES:  The  effective  date  for  this  rule  is 
December  22, 1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Thomas  Klimek,  Office  of  Motor  Carrier 
Information  Analysis,  (202)  366-2212  or 
Mr.  Charles  Medalen,  Office  of  the  Chief 
Gbunsel.  (202)  366-1354,  Federal 
ikighway  Administration,  Department  of 
Ttansportation,  400  Seventh  Street  SW., 
Washington,  DC  20590.  Office  hours  are 
from  7:45  a.m.  to  4:15  p.m.,  e.t.,  Monday 
through  Friday,  except  Federal  holidays. 
SVPCI-EMENTARY  INFORMATION: 

tiectronic  Access 

Internet  users  can  access  all 
a  »mments  received  by  the  U.S.  DOT 
h  Dckets,  Room  PL-401,  by  using  the 
universal  resoiuce  locator  (URL):  http:/ 
/dms.dot.gov.  It  is  available  24  hours 
each  day,  365  days  each  year.  Please 
follow  the  instructions  onUne  for  more 
b^formation  and  help. 
I  \  An  electronic  copy  of  this  dqciunent 
li^ay  be  downloaded  using  a  modem  and 
Suitable  communications  software  from 
'  e  Govenunent  Printing  Office's 
ectronic  Bulletin  Board  Service  at 
02)  512-1661.  Internet  users  may 

the  Federal  Register's  home  page 
http://www.nara.gov/fedreg  and  the 
vemment  Printing  Office's  database 
1  li:  http://www.access.gpo.gov/nara. 

.utomobile  Transporters 

Prior  to  the  signing  of  TEA-21  on 
uie  9, 1998,  the  definition  of  an 
automobile  transporter  in  23  CFR  658.5 
•kad  as  follows: 

I  Any  vehicle  combination  designed 
nd  used  specifically  for  the  transport  of 
^sembled  (capable  of  being  driven) 
lighway  vehicles. 

[Section  4005  of  TEA-21  amended  49 
U.S.C.  31111(a)  by  adding  a  new 

P graph  (1)  which  defined 
omobile  transporter"  as  follows: 
)  AUTOMOBILE  TRANSPORTER.— 
term  "automobile  transporter" 
k^eans  any  vehicle  combination 
c  esigned  and  used  specifically  for  the 
t  ansport  of  assembled  highway 
I  ehicles,  including  truck  camper  imits. 

The  deletion  of  the  parenthetical 
I  hrase,  "capable  of  being  driven"  from 
I  le  definition  indicates  that  the  purpose 


was  to  include  vehicles  that  could  not 
be  driven,  that  is,  were  not  self- 
propelled.  However,  they  must  still  be 
finished  vehicles  capable  of  operating 
on  highways,  which  means,  among 
other  things,  equipped  with  wheels. 
This  would  include  trailers  designed  to 
be  towed  by  power  units  at  highway 
speeds.  The  one  exception  to  this  is  a 
truck  camper  unit,  which  the 
Conference  Report  on  TEA-21  (H.R. 
Conf.  Rep.  No.  105-550,  at  488  (1998)1 
e^cplained  as  follows: 

The  conference  adopts  the  Senate 
provision.  The  conference  notes  that  the 
phrase  "truck  camper  units"  is  defined 
in  the  ANSI  A119.2/NFPA  501C 
standard  on  recreational  vehicles  as  "a 
portable  unit  constructed  to  provide 
temporary  living  quarters  for 
recreational,  travel,  or  camping  use, 
consisting  of  a  roof,  floor,  and  sides, 
designed  to  be  loaded  onto  and 
unloaded  from  the  bed  of  a  pickup 
truck"  (1996  edition). 

This  describes  a  wheel-less  unit 
designed  to  be  loaded  on  the  bed  of  a 
pickup  truck  before  it  can  operate  on  a 
highway.  Other  wheel-less  units  would 
have  to  meet  this  same  definition  in 
order  for  the  transporting  imit  to  be 
considered  an  automobile  transporter. 

Vehicles  transporting  wrecked 
automobiles  or  vehicles  used  solely  to 
compete  in  motorsport  competition 
events  may  not  be  considered 
automobile  transporters.  Wrecked 
automobiles  are  those  that  are  either  not 
operable,  or  if  operable  to  some  extent, 
could  not  operate  safely  on  the 
highways.  Vehicles  used  solely  to 
compete  in  motorsport  competition 
events  are  those  that  could  not  legally 
operate  on  the  highways.  In  addition, 
vehicles  transporting  incomplete 
vehicles,  such  as  "gUder  kits"  (which 
basically  consist  of  a  chassis),  that 
require  the  addition  of  further 
components  in  order  to  operate  on 
highways  may  not  be  considered 
automobile  transporters. 

Public  Transit  Buses 

Section  1212(c)  in  TEA-21  amended 
Section  1023(h)(1)  of  the  Intermodal 
Siu-face  Transportation  Efficiency  Act  of 
1991  (23  U.S.C.  127  note)  by  extending 
the  Interstate  System  axle  weight 
exemption  for  public  transit  buses  to 
October  1,  2003.  Provisions  in  23  CFR 
658  17(k)  are  changed  accordingly. 

National  Network — Florida 

The  listing  for  the  National  Netwqrk 
in  Florida  in  appendix  A  to  23  CFR  658 
contains  a  "Note"  reading  as  follows: 

I_75_AlUgator  AUey/FL  84  (Toll) 
between  Golden  Gate  and  US  27 
Andytown  is  a  designated  part  of  the 


Interstate  System  but  is  unsigned  and 
not  available  imtil  constructed  to 
current  Interstate  standards. 

The  Florida  Division  Office  of  the 
Federal  Highway  Administration  has 
verified  that  Alligator  Alley  is  now 
complete  and  has  been  constructed  to 
Interstate  standards.  Appendix  A  is 
amended  accordingly  by  eliminating  the 
"Note." 

Measurement  nf  Cargo^^arrying  Length 

Section  4006  of  the  ISTEA  amended 
section  411  of  the  Surface 
Transportation  Assistance  Act  of  1982 
(STAA)  by  adding  subsection  (j)(7)  (now 
codified  at  49  U.S.C.  31112(a)(l)l. 
reading  as  follows: 

CARGO  CARRYING  UNIT 
DEFINED. — ^As  used  in  this  subsection, 
"cargo  carrying  imit"  means  any  portion 
of  a  conunercial  motor  vehicle 
combination  (other  than  the  truck 
tractor)  used  for  the  carrying  of  cargo, 
including  a  trailer,  semitrailer,  or  the 
cargo  carrying  section  of  a  single  unit     ■ 
truck. 

This  definition  was  carried  forward 
into  23  CFR  658.5.  However,  its 
significance  is  found  in  Sec.  411(j)(l) 
which  froze  the  length  of  the  cargo 
carrying  units  of  vehicles  with  two  or 
more  such  units  to  not  more  than  what 
was  in  actual,  lawful  operation  in  a 
State  on  June  1, 1991  (now  49  U.S.C. 
31112(b)].  The  current  definition  has 
been  interpreted  by  some  to  mean  that 
the  length  of  each  cargo  carrying  unit  is 
to  be  measured  separately  and  added 
together  to  get  a  total  length.  However, 
Sec.  411(j)(3)  (49  U.S.C.  31112(a)(2)l 
provided  as  follows: 

MEASUREMENT  OF  LENGTH.— For 
purposes  of  this  subsection,  the  length 
of  the  cargo  carrying  units  of  a 
commercial  motor  vehicle  combination 
is  the  length  measured  bom  the  front  of 
the  first  cargo  carrying  imit  to  the  rear 
of  the  last  cargo  carrying  unit. 

In  order  to  clarify  how  the  cargo 
carrying  units  are  to  be  measiu«d  to 
determine  their  allowable  length  under 
the  ISTEA  freeze,  the  definition  of  cargo 
carrying  unit  in  23  CFR  658.5  is 
amended  by  adding  a  sentence  at  the 
end  specifying  that  they  are  to  be 
measured  from  the  front  of  the  first  unit 
to  the  rear  of  the  last,  including  the 
hitch(es)  between  the  units. 

Grandfathered  Semitrailer  Lengths 

Regulations  in  23  CFIt€58.13(b)(3) 
read  as  follows: 

Except  as  noted  in  paragraphs  (c)(1) 
and  (2)  of  this  section,  no  State  shall 
impose  an  overall  length  limitation  on 
commercial  vehicles  operating  in  truck 
tractor-semitrailer  or  truck  tractor- 
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semitrailer-trailer  combinations 
(emphasis  added). 

Paragraphs  (c)  (1)  and  (2)  relate  to  the 
requirement  that  States  must  allow  the 
use  of  grandfathered  length  semitrailers. 
The  underlined  provision  suggests  that 
there  is  some  exception  to  the 
prohibition  against  an  overall  length  on 
truck  tractor-semitrailer  and  truck 
tractor-semitrailer-trailer  combinations 
depending  on  the  grandfathered  length. 
It  is  deleted  in  order  to  clarify  that  the 
ban  on  overall  length  limits  has  nothing 
to  do  with  grandfathered  semitrailer 
lengths. 

Grandfathered  Weight  Limits 

Some  States  have  asked  whether  they 
would  lose  their  maximum 
grandfathered  weight  Umits  on  the 
biterstate  System  by  adopting  lower 
weight  limits.  No.  they  would  not. 
Grandfathered  weights  are  vested  on  the 
date  specified  by  Congress  and  are  not 
aniected  by  subsequent  State  action.  In 
order  to  clarify  this,  a  sentence  is  added 
at  the  end  of  23  CFR  658.17(i)  reading 
as  follows: 

Grandfathered  weight  limits  are 
vested  on  the  date  specified  by  Congress 
and  remain  available  to  a  State  even  if 
it  chooses  to  adopt  a  lower  weight  limit 
for  some  period  of  time. 

ISTEA  Freeze— Utah 

The  maximum  cargo  carrying  length 
of  commercial  motor  vehicles  imder  the 
ISTEA  freeze  is  shown  in  appendix  C  to 
23  CFR  658.  The  routes  for  truck-trailer- 
trailer  combinations  in  Utah  are  shown 
as  "Same  as  the  UT-TT2  combination 
with  a  cargo-carrying  length  greater 
than  85  feet"  (emphasis  added).  This 
fails  to  provide  routing  information  for 
truck-trailer-trailer  combinations  with  a 
cargo-carrying  length  of  less  than  85 
feet.  Information  previously  filed  by  the 
State  shows  that  die  routing  for  truck- 
trailer-trailer  combinations  is  the  same 
in  all  cases  as  for  UT-TT2s  (truck 
tractor  and  2  trailing  units).  The  text  for 
"Routes"  is  revised  to  reflect  this. 

Rulemaking  Analyses  and  Notices 

The  Administrative  Procedure  Act 
allows  agencies  engaged  in  rulemaking 
to  dispense  with  prior  notice  to  the 
public  when  the  agency  for  good  reason 
finds  that  such  procedure  is 
impracticable,  unnecessary,  or  contrary 
to  die  public  interest.  5  U.S.C.  553(b). 
The  FHWA  has  determined  that 
providing  prior  notice  on  this  action  is 
imnecessary  because  it  merely  amends 
regulations  to  incorporate  statutory 
requirements  and  makes  several 
technical  corrections  to  23  CFR  part 
658.  This  document  also  contains 
several  interpretations  and  general 


statements  of  policy  that  are  not  subject 
to  notice  and  comment  under  the 
Administrative  Procedure  Act.  For  the 
reasons  set  forth  here,  the  FHWA  has 
determined  that  it  has  good  cause  under 
5  U.S.C.  553(d)(3)  to  make  the  rule 
effiective  upon  publication  in  the 
Federal  Register. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
action  is  not  a  significant  regulatory 
action  within  the  meaning  of  E.G.  12866 
nor  is  it  considered  significant  within 
the  meaning  of  the  U.S.  Department  of 
Transportation  regulatory  policies  and 
procedures.  The  dianges  reflect 
statutory  requirements  and  make  several 
technical  corrections.  It  is  anticipated 
that  the  economic  impact  of  this 
rulemaking  will  be  minimal.  Therefore, 
a  full  regulatory  evaluation  is  not 
required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612),  the 
FHWA  has  evaluated  the  effects  of  this 
rule  on  small  entities.  Most  of  these 
rules  simply  preserve  the  status  quo. 
Many  of  the  changes  benefit  truckers, 
albeit  without  significant  economic 
consequences,  by  removing  restrictions 
on  their  operations  or  correcting  errors 
that  could  have  led  them  to 
inadvertently  violate  Federal  standards. 
For  these  reasons,  the  FHWA  hereby 
certifies  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 

Unfunded  Mandates  Refbnn  Act 

This  rule  does  not  impose  unfunded 
mandates  as  defined  by  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4).  This  rulemaking  relates  to  the 
Federal-aid  Highway  Program  which  is 
a  financial  assistance  program  in  which 
State,  local,  or  tribal  governments  have 
authority  to  adjust  their  program  in 
accordance  widi  changes  made  in  the 
program  by  the  Federal  government,  and 
thus  is  excluded  from  the  definition  of 
Federal  mandate  under  the  Unfunded 
Mandates  Reform  Act  of  1995. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  proceeding  does  not  have  sufficient 
federaUsm  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
The  statutes  imderlying  this  rule — 
primarily  the  ISTEA  and  TEA-21— 


specify  the  Department's  role.  None  of 
the  changes  preempts  any  significant 
State  activity  or  authority. 

Executive  Order  12372 
(Intergovernmental  Review) 

The  regulations  implementing 
Executive  Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  do  not 
apply  to  this  program. 

Paperwork  Reduction  Act 

This  action  does  not  add  or  expand  a 
collection  of  information  requirement 
for  piuposes  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C.  3501- 
3520. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  piupose  of  the  National 
Environmental  Poficy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  environment. 

Regulation  Identification  Number 

A  regulation  identification  Number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  docmnent  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subiects  in  23  CFR  Part  658 

Grants  programs — ^transportation. 
Highways  and  roads.  Motor  carrier — 
size  and  weight. 

Issued  on:  December  10, 1998. 
Kenneth  R.  Wykle. 
Federal  Highway  Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  amends  23  CFR  part  658.  as  set 
forth  below: 

I 

PART  658— TRUCK  SIZE  AND  WEIGHT. 
ROUTE  DESIGNATIONS—  LENGTH, 
WIDTH  AND  WEIGHT  LIMITATIONS 

1.  The  authority  citation  for  23  CFR 
part  658  is  revised  to  read  as  follows: 

AuAmity:  23  U.S.C  127  and  315;  49 
U.S.C  31111-31114;  49  CFR  1.48. 

2.  In  §  658.5,  the  definitions  of 
"Automobile  Transporters"  and  "Cargo- 
carrying  imit"  are  revised  to  read  as 
follows: 

f658^    Definitions. 

Automobile  transporters.  Any  vehicle 
combination  designed  and  used 
specifically  for  the  transport  of 
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a$seinbled  highway  vehicles,  including 
Uttck  camper  units. 

•        *        •        •        * 

'  K^argo-canying  unit.  As  used  in  this 
plart,  cargo-carrying  unit  means  any 
portion  of  a  commercial  motor  vehicle 
(^>IV)  combination  (other  than  a  truck 
tr$ctor)  used  for  the  carrying  of  cargo, 
including  a  trailer,  semitrailer,  or  the 
Q^o-carrying  section  of  a  single-unit 
thick.  The  length  of  the  cargo  carrying 
limits  of  a  CMV  with  two  or  more  such 
linits  is  measured  from  the  front  of  the 
4^  unit  to  the  rear  of  the  last 
[fticluding  the  hitch(es)  between  the 
i^nits]. 

la.  In  §  658.13.  paragraph  Cb)(3)  is 
rised  to  read  as  follows: 

Lis    Length. 


(3)  No  State  shall  impose  an  overall 
length  limitation  on  commercial 
vehicles  operating  in  truck  tractor- 
^mitrailer  or  truck  tractor-semitrailer- 
tr  ailer  combinations. 


4.  In  §658.17.  paragraphs  (i)  and  (k) 
ate  revised  to  read  as  follows: 

{,p5&17    Weight 

«        •        •        • 

(i)  The  provisions  of  paragraphs  (b). 
(|).  and  (d)  of  this  section  shall  not 
ipply  to  single-,  or  tandem-axle  weights, 
I )  r  gross  weights  legally  authorized 
jtider  State  law  on  July  1, 1956.  The 
I  roup  of  axles  requirement  established 
B  this  section  shall  not  apply  to 
vehicles  legally  grandfathered  under 
^ate  groups  of  axles  tables  or  formulas 
tin  January  4. 1975.  Grandfathered 
If  eight  limits  are  vested  on  the  date 
specified  by  Congress  and  remain 
ailable  to  a  State  even  if  it  chooses  to 
opt  a  lower  weight  limit  for  a  time. 
•        *        *        • 

(k)  Any  vehicle  which  is  regularly  and 
[clusively  used  as  an  intrastate  public 
jency  transit  passenger  bus  is  excluded 

from  the  axle  weight  limits  in 

paragraphs  (c)  through  (e)  of  this  section 

Lntil  October  1.2003. 

•         •        •        *        • 

/  Lppendix  A  to  Part  658  [Amended] 

5.  Appendix  A  to  part  658  is  amended 

B)r  the  State  of  Florida  by  removing  the 
ote  at  the  end  of  the  listing  for  that 
^tate. 

/  fipenix  C  to  Part  658  [Amended] 

6.  Appendix  C  to  part  658  is  amended 
ik  the  listing  for  the  State  of  Utah  for  the 
t  ombination  "Truck-trailer-trailer" 

» nder  the  heading  of  "ROUTES"  by 


removing  the  phrase,  "combination  with 
a  cargo  carrying  length  greater  than  85 
feet."      • 

(FR  Doc.  9&-33760  Filed  12-21-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 
[COD  08-08-018] 
RIN211&-AE46 

Special  Local  Regulations;  Eighth 
Coast  Guard  District  Annual  Marine 
Events 

AGENCY:  Coast  Guard.  DOT. 
action:  Final  rule. 

summary:  The  Coast  Guard  is  revising 
Table  1.  its  list  of  annual  marine  events 
that  occur  within  the  Eighth  Coast 
Guard  District.  This  action  is  being 
taken  to  ensure  the  safety  of  life  and 
property  during  each  event,  while 
avoiding  the  necessity  of  publishing  a 
separate  temporary  regulation  each  year 
for  each  event.  Table  1  reflects  the 
approximate  dates  and  locations  of  each 
annual  recurring  marine  event. 
DATES:  This  final  rule  vnll  become 
effective  February  22. 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Project  Attorney,  Lieutenant 
Commander  Jim  Wilson  at  Commander 
(dl).  Eighth  Coast  Guard  District,  501 
Magazine  Street.  New  Orleans,  LA 
70130-3396.  (504)  589-6188. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

A  notice  of  proposed  rulemaking 
(NPRM)  was  published  on  Tuesday, 
June  16. 1998.  (63  FR  32774)  in  the 
Federal  Register  proposing  to  revise 
Table  1  to  33  CFR  100.801.  the  list  of 
annual  marine  events  that  occur  within 
the  Eighth  Coast  Guard  District.  That 
proposal  also  noted  the  revision  would 
include  the  territories  previously 
encompassed  by  the  Second  Coast 
Guard  District  as  a  result  of  the  Eighth 
Coast  Guard  District's  absorption  of  the 
Second  Coast  Guard  District.  The  Coast 
Guard  received  no  comments  on  the 
proposed  rulemaking.  A  public  hearing 
was  not  requested  and  one  was  not  held. 

Background  and  Purpose 

This  rulemaking  updates  the  existing 
list  of  anticipated  annual  marine  events 
in  the  Eighth  Coast  Guard  District.  This 
revision  also  reflects  the  Eighth  Coast 
Guard  District's  absorption  of  the' 
territories  previously  encompassed  by 


the  Second  Coast  Guard  District.  It  does 
so  by  deleting  33  CFR  §  100.201.  the  hst 
of  annual  marine  events  in  the  old 
Second  Coast  Guard  District,  and  by 
expanding  33  CFR  §  100.801  to  include    . 
both  territories. 

Regulatory  Evaluation 

This  rule  is  not  a  significant  regulator 
action  under  section  3(f)  of  Executive 
Order  12866  and  did  not  require  an 
assessment  of  potential  costs  and 
benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26. 1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  was  unnecessary.  The  economic 
impact  is  not  significant  because  this 
rule  serves  only  to  update  an  already 
existing  list  of  marine  events  and  does 
not  change  the  process  for  reviewing 
such  occurrences. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
considered  whether  this  rule  will  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned,  operated, 
and  not  dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  segment  of  the  listed  waterways 
regulated  is  the  minimum  necessary  to 
assure  the  safety  of  life  and  property  on 
or  adjacent  to  navigable  waters.  These 
regulations  are  relatively  brief  in 
duration  and  will  only  affect  marine 
traffic.  Therefore,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  oflnformation 

No  information  is  collected  under  this 
rule.  This  rule  complies  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

Federalism  Implications 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
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to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  is  revising  its  list  of 
recurring  marine  events.  The  listing 
itself  will  not  affect  the  environment. 
When  an  event  application  is  received, 
the  Coast  Guard  will  conduct  an 
environmental  analysis  for  the  event. 
Under  figure  2-1  paragraph  (34)(h)  of 
Coast  Guard  Commandant  Instruction 
M16475.1C,  this  revision  is  categorically 


excluded  from  further  environmental 
documentation. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water). 
Reporting  and  record  keeping 
requirements.  Waterways. 

Final  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  is  amending  Part  100  of 
Title  33,  Code  of  Federal  Regulations,  as 
follows: 


PART  100— [AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46; 
and  33  CFR  100.35. 

§100.201    [Removed] 

2.  Remove  §100.201. 

3.  §  100.801  is  amended  by  revising 
Table  1  to  read  as  follows:  - 

§  100.801    Annual  Marine  Events  in  the 
Eighth  Coast  Guard  District 


Table  1  of  §100.801 


Group  Upper  Mississippi  River: 
Fair  St.  Louis 

Sponsor:  Fair  St.  Louis  Committee 
Date:  3  Days— 1st  Weeic  in  July 

Regulated  Area:  Upper  Mississippi  River  miles  179.2-180.0,  St.  Louis,  MO 
Fourth  of  July  River  Front  Blast 

Sponsor  Alton  Exposition  Commission 
Date:  1  Day— 1st  Weeic  in  July 

Regulated  Area:  River  Front  Parlt,  Upper  Mississippi  River  miles  202.5-203.5  Alton  IL 
Busch  Beer  Drag  Boat  Classic 

Sponsor:  St.  Louis  Drag  Boat  Association 
Date:  2  Days— 1st  or  2nd  Week  of  September 
Regulated  Area:  Kaskasida  River  miles  28.0-29.0,  New  Athens,  IL 
The  Great  Steamboat  Race 

Sponsor  Delta  Queen  Steamboat  Company 
Date:  1  Day— 4th  of  July 

Regulated  Area:  Upper  Mississippi  River  miles  173.6-179.2,  St.  Louis.  MO 
Riverfest  Power  Boat  Grand  Prix 

Sponsor  Twin  City  Power  Boat  Association 
Date:  1  Day— 2nd  Saturday  in  June 

Regulated  Area:  Upper  Mississippi  River  miles  980.0-981.0,  Little  Falls  MN 
Oak  Ridge  Sprints— Rowing  Race 

Sponsor  Oak  Ridge  (Tennessee)  Rowing  Association 
Date:  3  Days— 3rd  Weekend  in  July 

Regulated  Area:  Clinch  River  miles  49.8-51.1,  Anderson  County  TN 
W.A.M.S.O.  Ball  Fireworks 

Sponsor  St.  Paul  Parks  and  Recreation 
Date:  1  Day— 1st  or  2nd  Saturday  in  June 

Regulated  Area:  Upper  Mississippi  River  miles  839.1-839.7,  St.  Paul  MN 
Winona  Downtown  Arts  &  River  Festival 
Sponsor  Winona  Downtown  Cooperative 
Date:  2  Days— 2nd  or  3rd  Weekend  in  June 

Regulated  Area:  Upper  Mississippi  River  miles  725.O-726.0,  Winona  MN 
La  Crosse  Riverfest 

Sponsor  Riverfest  Inc. 

Date:  5  Days— Last  Week  of  June  or  1st  Week  of  July 
Regulated  Area:  Upper  Mississippi  River  miles  698.0-699.0.  La  Crosse  Wl 
•  Steamboat  Days 

Sponsor:  Winona  Area  Jaycees 
Date:  3  Days— 1st  Weekend  in  July 

Regulated  Area:  Upper  Mississippi  River  miles  725.0-726.0,  Winona  MN 
Independence  Day  Celebration 

Sponsor:  Marquette  American  Legion 
Date:  2  Days— 1st  Week  in  July 

Regulated  Area:  Upper  Mississippi  River  miles  634.5-634.7,  Marquette  lA 
City  of  Redwing  4th  of  July  Fireworks 
Sponsor  City  of  Redwing 
Date:  1  Day— 4th  of  July 

Regulated  Area:  Upper  Mississippi  River  miles  790.0-791.0,  Red  Wing  MN 
City  of  Minneapolis  4th  of  July  Fireworks 
Sponsor:  City  of  Minneapolis 
Date:  1  Day— 4th  of  July 

Regulated  Area:  Upper  Mississippi  River  miles  854.7-855.8,  Minneapolis  MN 
Celebrate  the  Bridge  Regatta 

Sponsor:  Minneapolis  Rowing  Clab 

Date:  1  Day— 2nd  or  3rd  Saturday  in  July 

Regulated  Area:  Upper  Mississippi  River  miles  849.8-850.4.  Minneapolis,  MN 
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Table  1  of  §100.801— Continued 


Hastings  Rivertown  Days 

Sponsor:  Hastings  Chamber  of  Ck>mmerce 

Date:  3  Days— 3rd  Weekend  in  July 

Regulated  Area:  Upper  Mississippi  River  miles  813.0-815.2,  Hastings.  MN 

Lumberjack  Days  Festival 

Sponsor  St.  Croix  Events  and/or  City  of  Stillwater 
Date:  4  Days— 3rd  or  4th  Weekend  in  July 

Regulated  Area:  Lower  St.  Croix  River  miles  22.9-23.5.  Stillwater,  MN 
Minneapolis  Aquatennial 

Sponsor:  Minneapolis  Aquatennial  Association 
Date:  9  Days— 3rd  Weekend  through  4th  Weekend  in  July 
Regulated  Area:  Upper  Mississippi  River  miles  854.7-856.2,  Minneapolis,  MN 
Big  Splash  Festival 

Sponsor:  City  of  Prairie  du  Chien  and  Lentzkow  Racing 
Date:  4  Days— 3rd  Weekend  of  July 

Regulated  Area:  Upper  Mississippi  River  miles  634.5-636.0,  Prairie  du  Chien,  Wl 
River  City  Days 

Sponsor  Red  Wing  Chamber  of  Commerce 
Date:  2  Days— 1st  or  2nd  Weekend  in  August 

Regulated  Area:  Upper  Mississippi  River  miles  790.0-792.0,  Red  Wing,  MN 
RiverFeast 

Sponsor:  Capital  City  Partnership  d.b.a.  RiverFeast   ___ 
Date:  1  Day— 3rd  or  4th  Saturday  in  July 

Regulated  Area:  Upper  Mississippi  River  miles  839.0-839.8,  St.  Paul,  MN 
Rivertx>at  Days 

Sponsor:  City  of  Yankton,  Twin  City  Power  Boat  AssocJatwn,  WNAX  Radio 
Date:  3  Days— 3rd  Weekend  in  August 
Regulated  Area:  Missouri  River  miles  805.0-806.0,  Yankton,  SD 
Labor  Day  Celebration 

Sponsor:  City  of  McGregor  Chamber  of  Commerce 
Date:  4  Days — Last  Weekerxj  in  August 

Regulated  Area:  Upper  Mississippi  River  miles  633.0-634.0,  McGregor,  lA 
Minnesota  Orchestra  on  the  Mississippi  Fireworks  Show 
Sponsor:  City  of  St.  Paul  Parks  and  Recreatnn 
Date:  1  Day— 1st  or  2nd  Saturday  in  September 
Regulated  Area:  Upper  Mississippi  River  miles  839.1-839.7,  St.  Paul.  MN 
aroup  Ohk)  Valley: 

TRRA  Scholastk;  Spring 

Sponsor:  Three  Rivers  Rowing  Association.  Pittsburgh.  PA 
Date:  1  Day— 1st  Sunday  in  May 

Regulated  Area:  Allegheny  River  miles  2.0-4.0.  Pittsburgh,  PA 
Albert  Gallatin  Regatta 

Sponsor:  Point  Marion  (Pennsylvania)  Rotary  Club 
Date:  2  Days— Saturday  &  Sunday  of  Memorial  Day  Weekend 
Regulated  Area:  Monongahela  River  mUes  89.9-90.8.  Point  Markw.  PA 
Blessing  of  The  Fleet 

Sponsor:  Pittsburgh  Safe  Boating  Committee 
Date:  1  Day— 2nd  or  3rd  Sunday  in  June 
Regulated  Area:  Allegheny  River  mites  0.0-0.2,  Pittsburgh,  PA 
Saint  Brendan  Cup  Rowing  Race 

Sponsor.  Pittsburgh  Irish  Rowing  Club 
Date:  1  Day— 2nd  or  3rd  Saturday  in  June 
Regulated  Area:  Ohk)  River  miles  7.0-9.0,  Pittsburgh,  PA 
Lottie  McAlk»  Rowing  Race 

Sponsor  Three  Rivers  Rowing  Association,  Pittsburgh.  PA 
Date:  2  Days— Saturday  &  Sunday  Near  July  15 
Regulated  Area:  Allegheny  River  miles  2.(>-3.0.  Pittsburgh,  PA 
Oakmont  Regatta 

Sponsor:  Oakmont  Yacht  Club,  Oakmont,  PA 
Date:  2  Days— Last  Saturday  and  Sunday  in  July 
Regulated  Area:  Allegheny  Rtver  miles  1 1 .8-12.3,  Oakmont.  PA 
City  of  Pittsburgh  Light  Up  Night  Firewori<s 
Sponsor  Citipartcs 

Date:  1  Day-lst  Friday  in  November 
Regulated  Area:  Ohk>  River  miles  0.0-0.2,  Pittsburgh,  PA 
City  of  Pittsburgh  July  4th  Celebration 
Sponsor:  Citiparks 
Date:  1  Day— 4th  of  July 

Regulated  Area:  Ohio  River  miles  0.0-0.2,  Pittsburgh.  PA 
EZ  Challenge  Speedboat  Race 

Sponsor  APR  Events  Group,  New  Martinsville,  WV 
Date:  2  Days — Saturday  &  Sunday  on  or  at)Out  4th  of  July 
Regulated  Area:  Ohk)  River  miles  77.0-78.0,  Brooke  County.  WV 
Steubenville  (Ohio)  Regatta  Rumble  On  The  River 

Sponsor  Steubenville  Regatta  And  Racing  Associatk)n.  Inc. 
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Date:  3  Days — Friday,  Saturday  &  Sunday  nearest  August  15 

Regulated  Area:  Ohio  River  miles  65.0-67.0.  Jefferson  County,  OH 
Pittsburgh  Three  Rivers  Regatta 

Sponsor:  Pittsburgh  Three  Rivers  Regatta,  Inc. 

Date:  7  Days — End  of  July  or  Beginning  of  August 

Regulated  Area:  One  mile  around  point  at  confluence  of  Allegheny  River  miles  0.0-0.1,  Monongahela  River  miles  0.0-0.1,  and  Ohio 
River  miles  0.0-0.1,  Pittsburgh,  PA 
Armstrong  County  (Pennsylvania)  Regatta 

Sponsor:  Three  Rivers  Outboard  Racing  Association 

Date:  2  Days — Saturday  &  Sunday  nearest  August  15 

Regulated  Area:  Allegheny  River  miles  43.8-45.7,  Armstrong  County,  PA 
Beaver  County  Riverfest 

Sponsor:  Beaver  County  Chamber  of  Commerce,  Beaver,  PA 

Date:  3  Days— Friday,  Saturday  &  Sunday  nearest  August  15 

Regulated  Area:  Ohio  River  miles  25.1-25.8,  Beaver  River  miles  0.1-0.3,  Beaver  County,  PA 
Head  of  The  Ohio 

Sponsor:  Pittsburgh  Mercy  Foundation 

Date:  1  Day— 1st  Saturday  in  October 

Regulated  Area:  Allegheny  River  miles  0.0-3.3,  Pittsburgh,  PA 
River  Heritage  Days  Regatta  And  Powerboat  Races 

Sponsor:  River  Heritage  Days  Committee 

Date:  2  Days— Saturday  &  Sunday— 2nd  or  3rd  Weekend  in  June 

Regulated  Area:  Ohio  River  miles  127.6-128.5,  New  Martinsville,  WV 
Point  Pleasant  Sternwtieel  Regatta 

Sponsor:  City  of  Point  Pleasant 

Date:  3  Days— Last  Weekend  in  June 

Regulated  Area:  Ohio  River  miles  260.0-261.0,  Kanawha  River  miles  0.0-0.5,  Point  Pleasant,  WV 
St.  Albans  Riverfest 

Sponsor:  St.  Albans  Riverfest,  Inc. 

Date:  2  Days— 1st  Weekend  in  July 

Regulated  Area:  Kanawha  River  miles  46.0-47.0,  St.  Albans,  WV 
Summer  Motion  Festival  Tri-State  Fireworks 

Sponsor:  Tri-State  Fair  and  Regatta  Committee 

Date:  1  Day— 4th  of  July 

Regulated  Area:  Ohio  River  miles  322.4-322.6,  Ashland,  KY 
Paritersburg  Homecoming  Festival 

Sponsor:  Pari<ersburg  Homecoming  Festival 

Date:  2  Days— 3rd  Weekend  in  August 

Regulated  Area:  Ohio  River  miles  184.0-185.0,  Parkersburg,  WV 
Charieston  Sternwheel  Regatta 

Sponsor:  Charleston  Festival  Commission 

Date:  4  Days— The  2  Weekends  before  Labor  Day 

Regulated  Area:  Kanawha  River  miles  57.0-59.0,  Charieston,  WV 
Ohio  River  Stemwheel  Festival 

Sponsor:  Ohio  River  Stemwheel  Festival  Commission 

Date:  2  Days— 1st  or  2nd  Weekend  in  September 

Regulated  Area:  Ohio  River  miles  170.0-180.0,  Marietta,  OH 
Thunder  Over  Louisville 

Sponsor:  Thunder  Over  Louisville 

Date:  1  Day— 3rd  Saturday  in  April 

Regulated  Area:  Ohio  River  miles  602.0-605.00,  Louisville,  KY 
Kentucky  Derby  Festival  Great  Steamboat  Race 

Sponsor  Kentucky  Derby  Festival/Belle  of  Louisville  Operating  Board  - 

Date:  1  Day— Last  Week  in  April  or  First  Week  in  May 

Regulated  Area:  Ohk)  River  597.0-604.0,  Louisville,  KY 
Thunder  On  The  Ohio 

Sponsor  Evansville  Freedom  Festival 

Date:  3  Days— Last  Weekend  in  June 

Regulated  Area:  Ohio  River  miles  792.0-793.0,  Evansville,  KY 
Augusta  Stemwheel  Days 

Sponsor:  City  of  Augusta/Stemwheel  Days  Committee 

Date:  1  Day— Last  Saturday  in  June 

Regulated  Area:  Ohio  River  miles  426.O-429.0,  Augusta,  KY 
Indiana  Governor's  Cap 

Sponsor:  Madison  Regatta  Inc. 

Date:  3  Days— 1st  Weekend  in  July 

Regulated  Area:  Ohk)  River  miles  557.0-558.0,  Madison,  KY 
Kentucky  Drag  Boat  Association  Inc.:  Drag  Boat  Races 

Sponsor:  Kentucky  Drag  Boat  Association  Inc. 

Date:  3  Days— End  of  August 

Regulated  Area:  Green  River  miles  70.0-71.5,  Livermore.  KY 
WEBN/Toyota  Firewori<s 

Sponsor:  WEBN 

Date:  1  Day — Sunday  before  Labor  Day 
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Regulated  Area:  Ohio  River  469.2-470.5.  Cincinnati,  OH 
Ducks  On  The  Ohio 

Sponsor  Goodwill  Industries,  Inc. 
Date:  1  Day— 2nd  or  3rd  Weekend  in  September 
Regulated  Area:  Ohio  River  miles  792.0-793.0.  Evansville.  KY 
Head  of  Licking  Regatta 

Sponsor:  Kendle,  Cincinnati  Rowing  Club,  City  of  Newport 
Date:  1  Day— Last  Saturday  in  September 
Regulated  Area:  Licking  River  miles  0.0-3.5,  Newport,  KY 
Fleur  De  Lis  Regatta 

Sponsor:  City  of  Louisville,  KY 
Date:  2  Days— Last  Weekend  in  September 
Regulated  Area:  Ohio  River  miles  602.0-604.0,  Louisville,  KY, 
Eskimo  Escapades— Water  Ski  Race 
Sponsor:  Skiers  of  Knoxville.  TN 
Date:  1  Day— 2nd  Saturday  in  January 

Regulated  Area:  Tennessee  River  miles  648.0-649.0,  Knoxville,  TN 
Tom  White  Invitational— Rowing 

Sponsor:  Oak  Ridge  (Tennessee)  Rowing  Associatton 
Date:  1  Day— 2nd  or  3rd  Saturday  in  March 
Regulated  Area:  Clinch  River  miles  49.8-51.1,  Anderson  County,  TN 
Oak  Ridge  Scholastics— Rowing  Shells 

Sponsor:  Oak  Ridge  (Tennessee)  Rowing  Association 
Date:  1  Day— 4th  Saturday  in  April 

Regulated  Area:  Clinch  River  miles  49.8-50.8,  Anderson  County.  TN 
Blessing  of  the  Fleet— Parade  of  Boats 

Sponsor:  Jonathan  Aurora  Action  Committee,  Aurora,  KY 
Date:  1  Day— 2nd  or  3rd  Weekend  in  May 
Regulated  Area:  Tennessee  River  miles  42.0-43.0,  Aurora.  KY 
Annual  Boat  Review— Marine  Parade 

Sponsor:  Chattanooga  Marine  Trade  Association 
Date:  1  Day— 1st  Saturday  in  May 

Regulated  Area:  Tennessee  River  miles  471.0-478.0.  Hamilton  County,  TN 
Festival  On  The  Lake— Rowing  Race 

Sponsor:  Oak  Ridge  (Tennessee)  Rowing  Associatk>n 
Date:  2  Days— 4th  Weekend  in  June 

Regulated  Area:  Clinch  River  miles  50.3-50.8,  Anderson  Country,  TN 
Rivert>end  Festival— Concerts  and  Fireworks 

Sponsor:  Friends  of  the  Festival,  Chattanooga,  TN 
Date:  4  Days— 1st  &  2nd  Weekend  in  June 

Regulated  Area:  Tennessee  River  miles  463.4-464.5,  Chattanooga,  TN 
Annual  Supennan  Celebration— Fireworio 
Sponsor:  Metro  Chamber,  Metropolis.  IL 
Date:  1  Day— 2nd  Saturday  in  June 
Regulated  Area:  Ohk)  River  miles  942.0-943.0,  Metropolis,  IL 
Chattanooga  Dam  Triathlon— Lake  Swim 
Sponsor:  Chattanooga  Track  Club 
Date:  1  Day — 4th  Sunday  in  June 

Regulated  Area:  Tennessee  River  miles  471.0-471.5,  Chattanooga.  TN 
Fitness  System's  Lock  Triathlon— Lake  Swim 
Sponsor:  Greater  Knoxville  Triathton  Club 
Date:  1  Day— 4th  Weekend  in  July 

Regulated  Area:  Clinch  River  Miles  22.0-23.0.  Loudon  County,  TN 
Paducah  Summer  Festival — Fireworks 
Sponsor:  Paducah  Promotions 
Date:  1  Day— 4th  Weekend  In  July 
Regulated  Area:  Ohk)  River  miles  934.0-935.0,  Paducah,  KY 
Independence  Day  Celebration— Fireworits 
Sponsor:  Paducah  Parks  Department 
Date:  1  Day — 4th  of  July 

Regulated  Area:  Ohk)  River  miles  935.5-936.0.  Paducah,  KY 
Rocketman  Triathton— Lake  Swim 

Sponsor  Spring  City  Triathlon,  Huntsville,  AL 
Date:  1  Day— 2nd  or  3rd  Saturday  in  July 

Regulated  Area:  Tennessee  River  miles  324.0-324.5,  Madison  County,  TN 
Independence  Day  Celebration— Boat  Parade  and  Fireworits 

Sponsor  Metropolitan  Board  of  Partes  and  Recreation,  Nashville,  TN 
Date:  1  Day— 4th  of  July 

Regulated  Area:  Cumberiand  River  miles  190.0-191.0,  Nashville,  TN 
4th  of  July  Celebration— Fireworits 

Sponsor  Players  Riverboat  Casino,  Metropolis,  IL 
Date:  1  Day— 3rd  or  4th  of  July 

Regulated  Area:  Ohk)  River  miles  943.0-944.0.  Metropolis,  IL 
My  102  Booms  Day— Firewori<s 

Sponsor:  WMYU  Radk),  Knoxville,  TN 
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Date:  1  Day— 1st  Weekend  in  September 

Regulated  Area:  Tennessee  River  miles  645.0-649.0,  Knoxville,  TN 
Fall  Color  Cruise — Marine  Parade 

Sponsor:  Alhambra  Shrine,  Chattanooga,  TN 
Date:  2  Day— 3rd  and  4th  Saturdays  in  October 
Regulated  Area:  Tennessee  River  miles  425.0-471.0,  Chattanooga.  TN 
Chattanooga  Head  Race — Rowing  Race 
Sponsor:  Look  Out  Rowing  Club 
Date:  1  Day— 2nd  Saturday  in  October 

Regulated  Area:  Tennessee  River  miles  464.0-467.0,  Chattanooga,  TN 
Head  of  Tennessee  Regatta 

Sponsor:  Knoxville  Rowing  Association 
Date:  1  Day— 2nd  Saturday  in  October 

Regulated  Area:  Tennessee  River  miles  641.5-645.0,  Knoxville,  TN 
Christmas  on  the  River — Marine  Parade 

Sponsor:  Chattanooga  Downtown  Partnership 

Date:  1  Day— Last  Weekend  in  November  or  1st  Weekend  in  December 
Regulated  Area:  Tennessee  River  miles  464.0-469.0,  Chattanooga,  TN 
Cross  River  Swim  Paducah  Summerfest 

Sponsor:  Paducah  Tourist  &  Convention  Commission 
Date:  1  Day— 3rd  Saturday  in  July 
Regulated  Area:  Ohk)  River  miles  934.5-936,  Paducah,  KY 
UT  Coaches  Regatta— Rowing  Race 

Sponsor:  Oak  Ridge  (Tennessee)  Rowing  Association 
Date:  1  Day— 2nd  or  3rd  Saturday  in  May 

Regulated  Area:  Clinch  River  miles  49.8-51.1.  Anderson  County,  TN 
Southeast  Intercollegiate  Rowing  Championships — Rowing  Race 
Sponsor  Oak  Rklge  (Tennessee)  Rowing  Association 
Date:  2  Days— 3rd  Weekend  in  April 

Regulated  Area:  Clinch  River  miles  49.8-51.1,  Anderson  County,  TN 
NCAA  Regional  Championships— Rowing  Race 

Sponsor:  Oak  Ridge  (Tennessee)  Rowing  Association 
Date:  1  Day— 2nd  or  3rd  Saturday  in  May 

Regulated  Area:  Clinch  River  miles  49.8-51.1,  Anderson  County,  TN 
Oak  Ridge  Sprints— Rowing  Race 

Sponsor:  Oak  Ridge  (Tennessee)  Rowing  Association 
Date:  3  Days— 3rd  Weekend  in  July 

Regulated  Area:  Clinch  River  miles  49.8-51.1,  Anderson  County,  TN 
Group  Lower  Mississippi  River: 

Memphis  in  May  Canoe  &  Kayak  Race 
Sponsor:  Outdoors,  Inc. 
Date:  1  Day— 1st  or  2nd  Saturday  in  May 

Regulated  Area:  Lower  Mississippi  River  miles  735.5-738.5,  Memphis,  TN 
Duckin'  Down  the  River  Rubber  Duck  Race 
Sponsor.  Young  Women's  Community  Guild 
Date:  1  Day— 1st  or  2nd  Saturday  in  May 

Regulated  Area:  Arkansas  River  miles  308.2-308.6,  Fort  Smith.  AR 
Memphis  in  May  Sunset  Symphony  Fireworks  Display 
Sponsor:  Memphis  in  May  International  Festival,  Inc. 
Date:  1  Day— Saturday  before  Memorial  Day 

Regulated  Area:  Lower  Mississippi  River  miles  735.0-736.0,  Memphis  TN 
Riverfest.  Little  Rock  Aritansas 
Sponsor:  Riverfest,  Inc. 
Date:  1  Day— Sunday  before  Memorial  Day 

Regulated  Area:  Arkansas  River  miles  118.8-119.5,  Main  Street  Bridge  Little  Rock  AR 
Riverfest  Firewori^s  Display 

Sponsor:  Old  Fort  Riverfest  Committee 
Date:  1  Day— 2nd  or  3rd  Saturday  in  June 
Regulated  Area:  Arkansas  River  miles  297.0-298.0,  Fort  Smith  AR 
Star  Spangled  Celebration 
Sponsor:  WMC  Stations 
Date:  1  Day— 4th  of  July 

Regulated  Area:  Lower  Mississippi  River  miles  735.5-736.5,  Mud  Island,  Memphis  TN 
Pops  on  the  River  Fireworks  Display 

Sponsor:  Arkansas  Democrat-Gazette 
Date:  1  Day— 4th  of  July 

Regulated  Area:  Arkansas  River  miles  118.8-119.5.  Main  Street  Bridge  Little  Rock  AR 
Meat  on  the  River  Bart)ecue  Cook-Off  Firewori<s  Display 
Sponsor:  Meat  on  the  Mississippi 
Date:  1  Day— 1st  Friday  or  Saturday  in  August 

Regulated  Area:  Lower  Mississippi  River  miles  847.O-849.0.  Caruthersville  MO 
Budweiser/Jesse  Brent  Memorial  Boat  Racing  Associatran 

Sponsor:  Budweiser/Jesse  Brent  Memorial  Boat  Racing  Association 
Date:  1  Day — Sunday  before  Labor  Day 
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Regulated  Area:  Lake  Ferguson.  Lower  Mississippi  River  miles  522.0-537.0.  Greenville.  MS 
Arkansas  National  Drag  Boat  Association 
Sponsor:  Mid-South  Drag  Boat  Association 
Date:  2  Days— Saturday  and  Sunday  beiore  Labor  Day 
Regulated  Area:  Lake  Langhofer.  Arkansas  River  miles  71.0-71.5.  Pine  Bluff.  AR 

((roup  Mobile: 
Air  Sea  Rescue 

Sponsor:  Gulf  Coast  Shows 

Date:  1st  or  2nd  Weekend  in  February 

Regulated  Area:  Mobile  River  ^/z  mile  up  river  and  '/fe  mile  down  river  from  the  Mobile  Convention  Center,  Mobile,  AL 
Annual  Labor  Day  Fireworks 

Sponsor:  City  of  Destin.  FL 

Date:  Day  of  or  Day  before  Latx>r  Day 

Regulated  Area:  Destin  Pass  Between  and  Including  Buoys  8  &  9,  Destin,  FL 
Bass  Tournament  Weight-In 

Sponsor:  Gulf  Coast  Shows 

Date:  2  Days — 3rd  or  4th  Weekend  in  February 

Regulated  Area:  Mobile  River  V2  mile  upriver  and  '/fe  mile  down  river  from  the  Mobile  Conventwn  Center,  Mobile,  AL 
Blessing  of  the  Fleet— Biloxi.  MS 

Sponsor:  St.  Michael's  Catholic  Church 

Date:  1  Day— 1st  or  2nd  Sonday  In  May 

Regulated  Area:  Entire  Biloxi  Channel,  Biloxi,  MS 
Blessing  of  the  Fleet— Bayou  La  Batre.  AL 

Sponsor:  St.  Margaret  Church 

Date:  1  Day— 2nd  or  3rd  Sunday  in  May 

Regulated  Area:  Entire  Bayou  La  Batre,  Bayou  La  Batre,  AL 
Flag  Day  Parade 

Sponsor:  Warrior  River  Boating  Association 

Date:  1  Day— July  5th 

Regulated  Area:  Wanior  River  Bankhead  Lake  River  miles  368.4-386.4,  Cottondale  AL 
Independence  Day  Fireworks,  Destin,  FL  ^     * 

Sponsor:  City  of  Destin 

Date:  1  Day — 4th  of  July 

Regulated  Area:  Destin  Eastpass  between  and  including  Buoys  8  &  9,  Destin,  FL 
Independence  Day  Fireworks,  Gulf  Shores,  AL 

Sponsor.  City  of  Gulf  Shores 

Date:  1  Day— 4th  of  July 

Regulated  Area:  500  yard  radius  around  fireworks  platform  adjacent  to  Main  Pavilk)n  at  Gulf  Shore  Public  Beach,  Gulf  Shores.  AL 
Independence  Day  Fireworks,  Panama  City,  FL 

Sponsor:  US  Navy  MWR  NSWCCSS  CP21 

Date:  1  Day — 4th  of  July 

Regulated  Area:  500  yard  radius  around  fireworks  platform  adjacent  to  Hathaway  Brklge  in  St.  Andrews  Bay,  Panama  City,  FL 
Water  Ski  Demonstrations 

Sponsor:  Gulf  Coast  Shows 

Date:  2  Days— 3rd  or  4th  Weekend  in  February 

Regulated  Area:  Mobile  River  '/j  mile  upriver  and  'A  mile  down  river  from  the  Mobile  Convention  Center,  Mobile,  AL 
Independence  Day  Fireworks,  Niceville  &  Valparaiso,  FL 

Sponsor:  Niceville-Valparaiso  Bay  Chamber  of  Commerce 

Date:  1  Day— 4th  of  July 

Regulated  Area:  Entire  Boggy  Bayou,  Valparaiso,  FL 
Christmas  Afloat,  Tuscaloosa,  AL 

Sponsor:  Christmas  Afloat,  Inc. 

Date:  1  Day— 2nd  or  3rd  Weekend  in  December 

Regulated  Area:  Warrior  River  miles  338.0-341.0,  Tuscaloosa  County,  AL 
Group  New  Orleans: 

The  Blessing  of  the  Fleet  and  Fireworks  Display.  Morgan  City.  LA 

Sponsor:  LA  Shrimp  and  Petroleum  Festival  and  Fair  Assoc..  Inc.  " 

Date:  1  Day— Sunday  of  Labor  Day  Weekend 

Regulated  Area:  Benwck  Bay  From  Junction  of  the  Lower  Atchafalaya  River  at  Morgan  City,  LA  to  Ben*^k*  Locks  Buoy  1  (LLNR 

18445) 
July  Fourth  Fireworks  Display 

Sponsor:  City  of  Morgan  City,  LA 

Date:  1  Day— 4th  of  July  ..  ^      ,  . 

Regulated  Area:  Gulf  Intracoastal  Watenway  Between  mile  Markers  95  and  97  and  North  to  Railroad  Bridge,  Morgan  City,  LA 
Blessing  of  The  Fleet 

Sponsor:  Our  Lady  of  Prompt  Succor  Catholic  Church,  Golden  Meadow,  LA 

Date:  1  Day— 2nd  Saturday  in  May 

Regulated  Area:  Bayou  Lafourche  In  Downtown  Golden  Meadow,  LA,  area 
Annual  Patterson  Pirogue  Race,  Patterson,  LA 

Sponsor  Rotary  Club  of  Patterson 

Date:  1  Day^th  of  July 

Regulated  Area:  Lower  Atchafalaya  River-Jennings  Bridge  to  1  mile  South  of  Jennings  BrkJge,  Patterson,  LA 
USS  KIDD  Star  Spangled  Celebration,  Baton  Rouge.  LA 

Sponsor:  USS  KIDD  and  Nautical  Center 
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Date:  1  Day— 4th  of  July'  "  : 

Regulated  Area:  Lower  Mississippi  River  miles  229.4-229.6,  Baton  Rouge,  LA 
Unde  Sam  Jam  Fireworks,  Alexandria,  LA 

Sponsor:  Champion  Broadcasting  of  Alexandria 

Date:  1  Day— 4th  of  July 

Regulated  Area:  Red  River.  Alexandria.  LA 
Monroe  Jaycees  Fireworks.  Monroe,  LA 

Sponsor:  Monroe  Jaycees 

Date:  1  Day— 4th  of  July 

Regulated  Area:  Ouachita  River  at  the  Parish  Court  House,  Monroe,  LA 
Boomtown  Casino  Fireworks,  Harvey,  LA 

Sponsor:  Boomtown  Casino 

Date:  1  Day— 4th  of  July 

Regulated  Area:  Harvey  Canal,  Harvey,  LA 
Kenner  Fireworks,  Kenner,  LA 

Sponsor  City  of  Kenner 

Date:  1  Day— 4th  of  July 

Regulated  Area:  500  yard  radius  around  fireworks  platform  in  Lake  Pontchartrain  at  Williams  Blvd.  Kenner  LA 
Bally's  Casino  Fireworks,  New  Orleans,  LA  ' 

Sponsor:  Bally's  Casino 
Date:  1  Day— 4th  of  July 

Regulated  Area:  500  yard  radius  around  firewori<s  platform  in  Lake  Pontchartrain.  Va  miles  North  of  Bally's  Casino  New  Orieans  LA 
Riverfront  Marketing  Firewori<s,  New  Orieans.  LA  ' 

Sponsor:  Riverfront  Mariteting  Group 

Date:  1  Day— 4th  of  July 

Regulated  Area:  500  yard  radius  around  firewori<s  platform  adjacent  to  Woldenburg  Park  in  Mississippi  River  New  Orleans  LA 
Riverfront  Mart<eting  Fireworte.  New  Orieans.  LA  kk  .  ««.  w,  i-« 

Sponsor:  Jax  Brewery 

Date:  1  Day— Deceml)er  31 

Regulated  Area:  500  yard  radius  around  fireworits  platfomi  in  Mississippi  River  adjacent  to  WoWenburg  Parit,  New  Orleans  LA 
Riverfront  Mari<eting  Fireworits,  New  Orieans,  LA  x^  cano,  i^ 

Sponsor:  Riverfront  Mari<eting  Group 

Date:  1  Day— Lundi  Gras  Day 

Regulated  Area:  500  yard  radius  around  firewort<s  platform  in  Mississippi  River  adjacent  to  Algiers  Point,  New  Orieans  LA 
Annual  Hogdown  Fireworics,  Mandeville.  LA  »  .  ,  uii 

Sponsor:  Mr.  R.C.  Lunn 

Date:  1  Day— 4th  of  July 

Regulated  Area:  500  yard  radius  around  firewori<s  platform  adjacent  to  intersection  of  Tangipahoa  River  and  Lake  Pontchartrain. 

Group  Galveston: 

Neches  River  Festival,  Beaumont,  TX 
Sponsor:  Neches  River  Festival,  Inc. 
Date:  2  Days— 3rd  Weekend  in  April 

r^  -^^^P"'?^  ^^^'  ^^^^  "'^®^  *''°'"  Collier's  Ferry  Landing  to  Lawson's  Crossing  at  the  end  of  Pine  St..  Beaumont  TX 
Contraband  Days  Fireworits  Display.  Lake  Charles.  LA  coumuiu,  ia 

Sponsor:  Contraband  Days  Festivities,  Inc. 

Date:  1  Day— 1st  Saturday  of  May 

Regulated  Area:  500  foot  radius  from  the  firewori<s  barge  in  Lake  Chartes  anchored  at  approximate  position  30''13'54"N  093''13'42"W 
Lake  Oharies.  LA  ' 

Neches  River  4th  of  July  Celebration,  Beaumont.  TX 
Sponsor:  City  of  Beaumont 
Date:  1  Day— 4th  of  July 

"iH'iKl^JiL^'J'*''®'  ^'°^^'  ^r°"^-  TX-A"  waters  of  the  Neches  River,  bank  to  bank,  from  the  Trinity  Industries  Dry  Dock 
to  the  northeast  comer  of  the  Port  of  Beaumont's  dock  hto.  5  7  ««  i^-y  i^uwv 

Christmas  on  the  Neches  River.  Port  Neches  Pari< 

Sponsor:  Port  Neches  Chamber  of  Commerce 

Date:  1  Day— 1st  Saturday  in  December 

Regulated  Area:  Waters  adjacent  to  Neches  River  Front  Parte.  Port  Neches  TX 
Gear  Lake  Fireworits  Display,  Clear  Lake,  Houston,  TX 

Sponsor:  Clear  Lake  Chamber  of  Commerce 

Date:  1  Day— 4th  of  July 

Sylvan  Beach  Firewort<s  Display,  Sylvan  Beach.  Houston.  TX 
Sponsor:  City  of  LaPorte 
Date:  1  Day— Last  of  June  or  Eariy  July 

"  sffB^a^Jl;  2S',\x''^"'*'"^  ^^  '^^*  ^^'  ^^  '^'  ^^'''  ^°^  '^'  ^^-  ^'^  ^°^  '««♦  ^^^^  «~""^  «^««'0*5  barge  at 
Group  Corpus  Christi: 

Bayfest  Firewori<s  Display 

Sponsor:  Bayfest,  Inc. 

Date:  2  Days— 3rd  Friday  &  Saturday  in  September 

Regulated  Area:  Bayfront.  All  Waters  inskle  Corpus  Christi  Marina  Levee,  Corpus  Christi  Bay  TX 
(areat  Tugtx>at  Challenge 

Sponsor  Bayfest.  Inc. 
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Date:  2.  Days— 3rd  Friday  &  Saturday  in  Septemt)er 

Regulated  Area:  Bayfront,  All  Waters  iriside  Corpus  Christi  Marina  Levee,  Corpus  Christi  Bay,  TX 
Buccaneer  Days  Fireworks  Display 

Sponsor:  Buccaneer  Commission,  Inc. 

Date:  1  Day— Last  Friday  in  April  or  First  Friday  in  May 

Regulated  Area:  Bayfront,  All  Waters  inside  Corpus  Christi  Marina  Levee,  Corpus  Christi  Bay,  TX 
Corpus  Christi  4th  of  July  Fireworks  Display 

Sponsor:  City  of  Corpus  Christi 

Date:  1  Day — 4th  of  July 

Regulated  Area:  Bayfront,  All  Waters  inside  Corpus  Christi  Marina  Levee,  Corpus  Christi  Bay,  TX 
HartXK  Lights 

Sponsor:  City  of  Corpus  Christi 

Date:  1  Day— 1st  Saturday  in  December 

Regulated  Area:  Bayfront,  All  Waters  inside  Corpus  Christi  Marina  Levee,  Corpus  Christi  Bay,  TX 


Dated:  December  7, 1998. 
lf<  lul  J.  Pluta. 

1  fi  far  Admiral,  U.S.  Coast  Guard  Commander, 
I  i  ght/i  Coast  Guard  District. 

Doc.  98-33849  Filed  12-21-98;  8:45  am) 

JJNQ  CODE  4910-15-M 


EPARTMENT  OF  TRANSPORTATION 

1st  Guard 

iCFRPartllT 
IIQGD01-97-098] 
RN2115-AE47  - 

drawbridge  Operation  Regulations: 
Taunton  River,  MA 

^SENCY:  Coast  Guard,  DOT. 
A;t10N:  Final  rule. 


nummary:  The  Coast  Guard  is  changing 
tl^e  operating  rules  for  the  Brightman 
Street  Bridge,  mile  1.8,  over  the  Taunton 
kiver  between  Somerset  and  Fall  River, 
Massachusetts 

I  i  This  final  rule  requires  one  hour's 
advance  notice  during  the  winter 
laonths  at  night  and  two  hours'  on 
(Siristmas  and  New  Year's  day.  This 
change  to  the  regulations  will  remove 
the  requiremMit  to  crew  the  bridge 
because  there  have  been  few  requests  to 
open  the  bridge  during  the  above  time 

riods. 

iTE8:  This  final  rule  is  effective 
uary  21, 1999. 

lORESSES:  Documents  as  indicated  in 

is  preamble  are  available  for 
inspection  or  copying  at  the  First  Coast 
C  uard  District  Office,  408  Atlantic 
Avenue,  Boston,  Ma.  02110-3350, 
between  7  a.m.  and  2  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
She  telephone  number  is  (617)  223- 
^364. 

FDR  FURTHER  INFORMATION  CONTACT: 
Iphn  W.  McDonald.  Project  Officer,  First 
Coast  Guard  District,  (617)  223-8364. 
SlUPPLEMENTARY  INFORMATION:  . 


Regulatory  History 

The  Coast  Guard  published  a  notice  of 
proposed  rulemaking  entitled 
Drawbridge  Operation  Regulations; 
Taunton  River,  MA.,  in  the  Federal 
Register  (63  FR  27241)  on  May  18, 1998. 
The  Coast  Guard  received  three 
comment  letters  in  response  to  the 
notice  of  proposed  rulemaking.  A  public 
hearing  was  requested.  The  Coast  Guard 
did  not  hold  a  public  hearing  because 
the  Coast  Guard  determined  that  an 
opportunity  for  oral  comments  would 
not  aid  in  this  rulemaking.  All  the 
comments  were  the  same.  The  bridge- 
opening  logs  did  not  support  the  claims 
in  the  comment  letters.  The  logs  showed 
very  few  openings  historically  during 
the  times  the  bridge  will  be  in  a  one- 
hour  advance-notice  status,  and  no  new 
information  was  submitted  to  justify  a 
need  to  have  the  bridge  crewed  at  all 
times.  The  record  clearly  indicated  that 
there  were  only  a  few  openings  at  night 
in  the  winter  months. 

Background 

The  Brightman  Street  Bridge  has  a 
vertical  clearance  at  mean  high  water 
(MHW)  of  27  feet  and  at  mean  low  water 
(MLW)  of  31  feet.  The  bridge  is 
presently  required  to  open  on  signal  at 
all  times.  The  bridge  owner, 
Massachusetts  Highway  Department 
(MHD),  requested  that  the  Coast  Guard 
consider  a  change  to  the  operating 
regulations  for  the  Brightman  Street 
Bridge  to  require  one  hour's  advance 
notice  for  openings  from  November  1 
through  March  31,  between  6  p.m.  and 
6  a.m.,  and  two  hours'  from  6  p.m.  to  " 
midnight  on  December  24th,  all  day  on 
December  25th,  and  all  day  on  January 
1st. 

The  bridge-opening  logs  for  the 
Brightman  Street  Bridge  documented 
openings  November  1st  through  March 
31st,  6  p.m.  to  6  a.m.,  as  follows:  1995- 
1996, 11  openings;  1996-1997, 15 
openings;  and  1997-1998,  20  openings. 
The  Coast  Guard  believes  that  it  is 


reasonable  to  allow  this  bridge  to 
operate  on  one-hour's  advance  notice 
during  the  three  days  because  there 
have  been  so  few  requests  to  open  the 
bridge  during  them.  The  advance  notice 
requirement  for  December  24th  and  25th 
and  January  1st  has  been  granted  each 
year  by  the  Coast  Guard  as  a  result  of 
a  written  request  from  the  bridge  owner. 
There  have  been  no  requests  to  open  the 
bridge  on  those  days  according  to  the 
bridge-opening  logs.  This  final  rule  will 
make  the  holiday  advance-notice 
requirement  for  these  three  days  a 
permanent  part  of  the  bridge  operating 
regulations  and  will  also  change  the 
regulations  to  relieve  the  bridge  owner 
of  the  present  requirement  to  crew  the 
bridge  during  the  winter  months  at 
night  November  1st  through  March  31st 
from  6  p.m.  to  6  a.m.  daily. 

Discussion  of  Comments  and  Changes 

The  Coast  Guard  received  two 
comment  letters  in  response  to  the 
notice  of  proposed  rulemaking  during 
the  comment  period.  Both  comment 
letters  opposed  the  advance  notice 
requirement  during  the  winter  months 
at  night.  The  letters  were  from  an 
attorney  representing  Shews  Boat  Yard 
and  Somerset  Marina,  Inc.  The  letters 
were  identical  in  content.  The  letters 
requested  a  public  hearing  to  discuss 
the  proposed  regulations,  claiming  that 
65%  to  75%  of  all  hauling  and 
launching  of  vessels  at  their  facilities 
occur  at  night,  November  through 
March  from  6  p.m.  to  6  a.m.  daily.  The 
marinas  indicated  concern  that  they 
could  lose  business  as  a  result  of  the 
bridge  being  placed  on  one  hour's 
advance  notice  for  openings  during  the 
winter  months  at  night.  They  believe 
that  the  mariners  would  not  be  willing 
to  provide  the  required  one  hour's 
notice  for  bridge  openings.  The  bridge- 
opening  logs  for  the  la§t  three  years  do 
not  support  this  claim.  The  Coast  Guard 
reached  a  decision  for  this  final  rule 
based  upon  the  factual  log  data. 
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The  bridge  owner  will  be  required  by 
this  final  rule  to  open  the  bridge  no 
longer  than  one  hour  after  notice  is 
given  to  open  the  bridge  from  November 
1st  through  March  31st  from  6  p.m.  to 
6  a.m.  daily.  The  bridge  log  data  from 
the  last  three  years,  1995-1996, 1996- 
1997.  and  1997-1998,  November 
through  March,  indicate  eleven  (11), 
fifteen  (15),  and  twenty  (20)  openings 
respectively.  The  total  number  of  days 
November  through  March  is  one 
hundred  fifty-one  (151)  days.  Eleven, 
fifteen  and  twenty  bridge  openings 
during  the  last  three  years  does  not 
support  the  need  to  require  a 
drawtender  to  be  present  at  the  bridge 
at  all  times.  The  mariners  are  not  being 
prevented  from  using  the  bridge  but  are 
just  being  asked  to  provide  one  hour's 
advance  notice  for  bridge  openings 
during  this  time  period. 

A  third  letter  was  received  from  the 
marinas  after  the  comment  period 
closed  proposing  an  alternative 
schedule.  The  proposal  would  require 
the  on  call  period  to  begin  on  November 
20th  and  end  March  15th  instead  of 
November  1st  to  March  31st.  The 
marinas  claimed  that  they  needed 
openings  during  this  time  period.  The 
Coast  Guard  reviewed  this  alternative 
proposal  in  an  effort  to  balance  the 
needs  of  both  the  mariners  and  the 
bridge  owner.  The  logs  indicated  4 
openings  last  winter  during  the  evening 
from  November  1st  to  November  20th 
and  no  openings  in  the  evening  from 
March  15th  to  March  31st.  The  log  data 
simply  did  not  show  a  need  to  crew  the 
bridge  the  extra  month  this  alternate 
proposal  would  require  considering  that 
a  drawtender  will  be  required,  by  this 
rule,  to  be  at  the  bridge  within  an  hour 
after  notice  is  given  for  an  opening. 
In  light  of  the  data  reviewed,  the 
Coast  Guard  believes  that  the  request  to 
require  one  hour's  notice  during  the 
winter  night  time  hours  is  reasonable. 
The  mariners  can  still  pass  through  the 
bridge  at  all  times  so  long  as  they 
provide  this  notice.  No  hearing  was 
held,  and  no  changes  have  been  made 
to  this  rule. 

Regulatory  Evaluation 

This  final  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26, 1979).  The 


Coast  Guard  expects  the  economic 
impact  of  this  final  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  This  conclusion  is 
based  on  the  fact  that  bridges  must 
operate  in  accordance  with  the  needs  of 
navigation  while  providing  for  the 
reasonable  needs  of  land  transportation. 
This  final  rule  adopts  the  operating 
hours  which  the  Coast  Guard  believes  to 
be  appropriate  because  there  have  been 
so  few  requests  to  open  the  bridge 
during  the  time  period  the  bridge  will 
be  on  an  advance  notice  status.  The 
proposed  advance  notice  requirements 
should  still  provide  for  the  ciurent 
needs  of  navigation  and  allow  the  bridge 
owner  to  not  crew  the  bridge  during 
periods  when  there  are  few  requests  to 
open  the  bridge.  The  Coast  Guard 
believes  this  final  rule  achieves  the 
requirement  of  balancing  the  needs  of 
navigation  and  the  needs  of  vehicular 
transportation. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
considered  whether  this  final  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  less  than  50,000. 
Therefore,  for  the  reasons  discussed  in 
the  Regulatory  Evaluation  section  above, 
the  Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  final  rule  does  not  provide  for  a 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that,  under  Figure  2-1, 
paragraph  32(e),  of  Commandant 


Instruction  M16475.1C,  this  final  rule  is 
categorically  excluded  from  further 
environmental  documentation  because 
promulgation  of  changes  to  drawbridge 
regulations  have  been  found  to  not  have 
a  significant  effect  on  the  environment. 
A  written  "Categorical  Exclusion 
Determination"  is  not  required  for  this 
final  rule. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 

PART  117— ORAWBRrOGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587, 106 
Stat.  5039. 

2.  Section  117.619  is  revised  to  read 
as  follows: 

§117.619    Taunton  River. 

(a)  The  owners  of  the  Brightroan 
Street  and  Bristol  County  bridges  shall 
provide  and  keep  in  good  legible 
condition  clearance  gauges  for  each 
draw  with  figiu^s  not  less  than  twelve 
inches  high,  designed,  installed,  and 
maintained  according  to  the  provisions 
of  §  118.160  of  this  chapter. 

(b)  The  draw  of  the  Brightman  Street 
Bridge,  mile  1.8,  between  Somerset  and 
Fall  River  shall  open  on  signal;  except 
that  from  November  1  through  March 
31,  between  6  p.m.  and  6  a.m.  daily,  the 
draw  shall  open  if  at  least  one  hour's 
advance  notice  is  given  and  that,  from 

6  p.m.  to  midnight  on  December  24th 
and  all  day  on  December  25th  and 
January  1st,  the  draw  shall  open  on 
signal  if  at  least  two  hours'  notice  is 
given.  Please  give  all  notice  by  calling 
the  number  posted  at  the  bridge. 

(c)  The  Bristol  County  Bridge,  mile 
10.3,  shall  open  on  signal  if  at  least 
twenty-four  hours'  notice  is  given  by 
calling  the  number  posted  at  the  bridge. 

Dated:  December  10, 1998. 
R.M.  Larrabee, 

Rear  Admiral,  U.S.  Coast  Guard  Commander. 

First  Coast  Guard  District. 

(PR  Doc.  98-33848  Filed  12-21-98;  8:45  am] 

BILUNG  CODE  4910-1$-M 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IOCFRPart52 
rrN-197-1-0834a;  FRL-620&-1] 

Approval  and  Promulgation  of 
Revisions  to  the  Tennessee  State 
mplementatlon  Plan 

(QENCy:  Environmental  Protection 

Agency  (EPA). 

ICnON:  Direct  final  rule. 


SUMMARY:  EPA  is  approving  revisions  to 
Paragraph  1200-3-18-.83{l)  of  the 
Tennessee  State  Implementation  Plan 
SIP).  The  revisions  address  how  to 
letermine  the  efficiency  of  Volatile 
[)iganic  Compound  (VOC)  capture 
systems. 

SATES:  This  direct  final  rule  is  effective 
ya  February  22, 1999  without  further 
notice,  imless  EPA  receives  adverse 
comment  by  January  21, 1999.  If  EPA 
receives  adverse  comments,  we  will 
lublish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  pubUc  that  the  rule  will 
not  take  effect. 

ADDRESSES:  You  should  address 
comments  on  this  action  to  Michele 
Notarianni  at  the  EPA,  Region  4  Air, 
Pesticides,  and  Toxics  Management 
Division,  Air  Planning  Branch,  61 
Forsyth  Street,  SW,  Atlanta,  Georgia 
30303. 

Copies  of  documents  related  to  this 
action  are  available  for  the  public  to 
review  during  normal  business^hour»at 
the  locations  below.  If  you  would  like 
to  review  these  documents,  please  make 
an  appointment  with  the  appropriate 
office  at  least  24  hours  before  the 
visiting  day.  Reference  file  TN  197.  The 
Region  4  office  may  have  additional 
documents  not  available  at  the  other 
locations. 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection  Agency, 
401  M  Street.  SW.  Washington.  DC 
20460. 

Environmental  Protection  Agency, 
Region  4  Air,  Pesticides,  and  Toxics 
Management  Division,  Air  Planning 
Branch,  61  Forsyth  Street,  SW,  Atlanta, 
Georgia  30303-3104.  Michele 
Notarianni,  (404)  562-9031. 

Tennessee  Department  of 
Environment  and  Conservation, 
Division  of  Air  Pollution  Control,  L  &  C 
Annex,  9th  Floor,  401  Chiux:h  Street, 
Nashville,  Tennessee  37243-1531. 
Phone  munber:  (615)  532-9554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michele  Notarianni  at  (404)  562-9031. 
SUPPLEMENTARY  INFORMATION: 


I.  Background 

EPA  is  approving  revisions  to 
Paragraph  1200-3-18-.83(l)  of  the 
Tennessee  SIP.  These  revisions  are  as 
follows. 

•  Change  the  primary  reference 
soiuce  for  capture  efficiency  test 
requirements  and  specifications  to 
EPA's  Capture  Efficiency  Testing 
Guidance  dated  January  9, 1995; 

•  Specify  where  to  access  EPA's 
guidance  document;  and 

•  Require  EPA's  approval  for 
alternate  methods  or  procedures  other 
than  those  specified  in  EPA's  guidance 
in  addition  to  the  approval  of  the 
Technical  Secretary  of  Tennessee's  Air 
Pollution  Control  Board. 

The  State  of  Tennessee  must  make 
this  rule  change  to  gain  approval  of 
Tennessee's  VOC  regulations  to  meet 
requirements  imder  Section  182(b)(2)  of 
the  Clean  Air  Act.  Section  182(b)(2) 
requires  states  to  submit  rule  revisions 
requiring  implementation  of  reasonably 
available  control  technology  (RACT)  for 
certain  VOC  sources.  (These 
requirements  are  commonly  referenced 
as  "VOC  RACT  Catch-Ups.")  The  State 
of  Tennessee  submitted  the  revisions  to 
its  air  pollution  control  regulations 
throu^  the  Tennessee  Air  Pollution 
Control  Board  on  May  8. 1997,  after 
holding  a  public  hearing  on  September 
17, 1996,  and  securing  Board  approval. 

n.  Analysis  of  State's  Submittal 

EPA  is  approving  the  State  of 
Tennessee's  rule  revisions  because  the 
revisions  correct  the  references  to 
capture  efficiency  test  requirements  and 
specifications  to  meet  the  final  EPA 
requirements,  making  these 
requirements  fully  approvable. 

m.  Final  Action 

EPA  is  approving  the  aforementioned 
changes  to  the  SIP.  EPA  is  publidiing 
this  rule  without  prior  proposal  because 
the  Agency  views  this  as  a 
noncontroversial  amendment  and 
anticipates  no  adverse  comments. 
However,  in  the  proposed  rules  section 
of  this  Federal  Register  publication, 
EPA  is  publishing  a  separate  document 
that  will  serve  as  the  proposal  to 
approve  the  SIP  revision  should 
relevant  adverse  comments  be  filed. 
This  rule  will  be  effective  February  22, 
1999  without  further  notice  unless  the 
Agency  receives  relevant  adverse 
comments  by  January  21. 1999. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  notice 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 


subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period. 
Only  parties  interested  in  commenting 
should  do  so  at  this  time.  If  no  such 
comments  are  received,  the  public  is 
advised  that  this  rule  will  be  effective 
on  February  22, 1999  and  no  further 
action  will  be  taken  on  the  proposed 
rule. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866,  entitled  "Regulatory  Planning    . 
and  Review." 

B.  Executive  Order  12875 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consiilts  with  those  governments.  If 
EPA  complies  by  consulting.  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
commimications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfiuided  mandates." 

Today's  rule  does  not  create  a 
mandate  on  state,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
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the  Agency  i^st  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

D.  Executive  Order  13084 

Under  Executive  Order  13084.  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  commimities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  OfGce  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA 's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  c5rder  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  5iat 
significantly  or  uniquely  affect  their 
commimities." 

Today's  rule  does  not  significantly  or 
imiquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  E.O.  13084  do  not  apply 
to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 


the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act. 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA,  427  U.S.  246.  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22. 1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  Or  more.  Under  Section  205. 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  milfion 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
imder  State  or  local  law.  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate. 


the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major"  rule  as  defined  by  5  U.S.C. 
804(2). 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  22, 
1999.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone. 

Dated:  November  3, 1998. 
A.  Stanley  Meibuif , 
Acting  Regional  Administrator,  Region  4. 

Part  52  of  chapter  I,  title  40.  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42.U.S.C.  7401  et  seq. 

Subpart  RR— Tennessee 

2.  Section  52.2220.  is  amended  by 
adding  paragraph  (c)(163)  to  read  as 
follows: 

§52.2220    Idantiflcation  of  plan. 

*        *        *        »        * 

(c)*  *  • 

(163)  Revisions  to  the  Termessee  Air 
Pollution  Control  Regulations  submitted 
on  May  8. 1997. 

(i)  Incorporation  by  reference. 

Paragraph  (1)  of  Rule  120O-3-18'.83 
TEST  METHODS  AND  COMPLIANCE 
PROCEDURES:  EMISSION  CAPTURE 
AND  DESTRUCTION  OR  REMOVAL 
EFTICIENCY  AND  MONITORING 
REQUIREMENTS  effective  on  April  15, 
1997. 

(ii)  Other  material.  None. 

(PR  Doc.  98-33837  Filed  12-21-98;  8:45  am) 
MLUNO  CODE  66a»-60-P 
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ENVIRONMENTAL  PROTECTION 
QENCY 

CFR  Part  52 

Region  VII  Docket  No.  056-1056a;  FRL- 
6l20»-1] 

jli^pproval  and  Promulgation  of 
Implementation  Plans;  Missouri; 
Designation  of  Areas  For  Air  Quality 

Planning  Purposes 
SENCY:  Environmental  Protection 
l^gency  (EPA). 
kcnON:  Direct  final  rule. 


summary:  The  Environmental  Protection 
Agency  (EPA)  is  taking  final  action  to 
^prove  certain  portions  of  the  Missouri 

nstruction  permits  rule  as  an 
endment  to  the  Missouri  State 
plementation  Plan  (SIP).  These 

ivisions  make  minor  corrections  to  the 
IConstruction  Permits  Required"  rule  to 

icrease  readability  and  correct 
typographical  and  punctuation  errors. 
DATES:  This  direct  final  rule  is  effiective 
c  n  February  22, 1999  without  further 
r  otice,  unless  the  EPA  receives  adverse 
c  omment  by  January  21, 1999.  If  adverse 
I  omment  is  received,  the  EPA  wrill 
I  ublish  a  timely  withdrawal  of  the 
( irect  final  rule  in  the  Federal  Register 
E  nd  inform  the  public  that  the  rule  will 
r  ot  take  effect. 

i  ODRESSES:  Comments  may  be 
i  ddressed  to  Kim  Johnson, 

Bnvironmental  Protection  Agency,  Air 
lanning  and  Development  Branch,  726 
I  ifinnesota  Avenue,  Kansas  City,  Kansas 
96101. 

Copies  of  the  state  submittal(s)  are 
Available  at  the  following  addresses  for 
i  nspection  during  normal  business 
lOiu-s:  Environmental  Protection 

ncy.  Air  Planning  and  Development 
ranch,  726  Minnesota  Avenue,  Kansas 
ity,  Kansas  66101;  and  the 
Invironmental  Protection  Agency,  Air 
nd  Radiation  Docket  and  Information 
tenter.  Air  Docket  (6102),  401  M  Street, 
IW,  Washington,  DC  20460. 
OR  FURTHER  INFORMATION  CONTACT:  Kim 
ohnson  at  (913) 551-7975. 
lUPPLEMENTARY  INFORMATION: 

Vhat  Is  a  SIP? 

I  Section  110  of  the  Clean  Air  Act 
OCAA)  requires  states  to  develop  air 
foUution  regulations  and  control 
strategies  to  ensiire  that  state  air  quality 
meets  the  national  ambient  air  quality 
^andards  established  by  the  EPA.  These 
)  imbient  standards  are  established  under 
!  ection  109  of  the  CAA,  and  they 
t  urrently  address  six  criteria  pollutants, 
hese  pollutants  are:  carbon  monoxide, 
uitrogen  dioxide,  ozone,  lead, 
•articulate  matter,  and  sulfur  dioxide. 


Each  state  must  submit  these 
regulations  and  control  strategies  to  the 
EPA  for  approval  and  incorporation  into 
the  Federally  enforceable  SIP. 

Currently  each  state  has  a  Federally 
approved  SIP  which  protects  air  quality 
primarily  by  addressing  air  pollution  at 
its  point  of  origin.  These  SIPs  can  be 
extensive,  containing  state  regulations 
or  other  enforceable  documents  and 
supporting  information  such  as 
emission  inventories,  monitoring 
networks,  and  modeling 
demonstrations. 

What  Is  the  Federal  Approval  Process 
for  a  SIP? 

In  order  for  state  regulations  to  be 
incorporated  into  the  Federally 
enforceable  SIP,  states  must  formally 
adopt  the  regulations  and  control 
strategies  consistent  with  state  and 
Federal  requirements.  This  process 
generally  includes  a  public  notice, 
public  hearing,  public  comment  period, 
and  a  formal  adoption  by  a  state- 
authorized  rulemaking  body. 

Once  a  state  rule,  regulation,  or 
control  strategy  is  adopted,  the  state 
submits  it  to  the  EPA  for  inclusion  into 
the  SIP.  The  EPA  must  provide  public 
notice  and  seek  additional  public 
comment  regarding  the  proposed 
Federal  action  on  the  state  submission. 
If  adverse  comments  are  received,  they 
must  be  addressed  prior  to  any  final 
Federal  action  by  the  EPA. 

All  state  regulations  and  supporting 
information  approved  by  the  EPA  under 
section  110  of  the  CAA  are  incorporated 
into  the  Federally  approved  SIP. 
Records  of  such  SIP  actions  are 
maintained  in  the  Code  of  Federal 
Regulations  (CFR)  at  Title  40,  Part  52 
entitled  "Approval  and  Promulgation  of 
Implementation  Plans."  The  actual  state 
regulations  which  are  approved  are  not 
reproduced  in  their  entirety  in  the  CFR 
but  are  "incorporated  by  reference," 
which  means  that  the  EPA  has  approved 
a  given  state  regulation  with  a  specific 
effective  date. 

What  Does  Federal  Approval  of  a  State 
Regulation  Mean  to  me? 

Enforcement  of  the  state  regulation 
before  and  after  it  is  incorporated  into 
the  Federally  approved  Sff  is  primarily 
a  state  responsibility.  However,  after  the 
regulation  is  Federally  approved,  the 
EPA  is  authorized  to  take  enforcement 
action  against  violators.  Citizens  are  also 
offered  legal  recourse  to  address 
violators  as  described  in  the  CAA. 

What  is  Being  Addressed  in  this  Notice? 

The  revision  to  Rule  10  CSR  10-6.060, 
"Constraction  Permits  Required," 
makes  minor  changes  to  the  existing 


rule  to  increase  readability,  correct 
typographical  and  punctuation  errors, 
and  maintain  consistency  with  the 
Federal  regulations.  For  example, 
changing  "annual  geometric  mean"  to 
"annual  arithmetic  mean"  when 
referring  to  the  total  suspended 
particulate  matter  makes  this  rule 
consistent  with  the  Federal  regulations. 

What  Is  not  Being  Addressed  in  This 
Notice? 

The  revision  also  adds  a  Section  (9)  to 
the  rule  which  implements  112(g) 
requirements  of  the  1990  CAA 
Amendments.  Section  112(g)  of  the  CAA 
requires  states  to  develop  "case-by- 
case"  maximum  achievable  control 
technology  (MACT)  standards  if  the 
EPA  has  not  issued  a  MACT  standard 
for  that  particular  type  of  hazardous  air 
pollutant  source.  These  "case-by-case" 
standards  apply  to  industries  that  are 
major  sources  of  hazardous  air 
pollutants  and  plan  to  construct  or 
reconstruct  before  a  standard  is  set. 

We  will  not  act  on  Section  (9)  in  this 
action  because  it  is  a  part  of  the  Section 
112  Air  Toxics  Program  and  not  a  part 
of  the  Section  110  Criteria  Pollutant 
Program. 

What  Action  Is  the  EPA  Taking? 

The  EPA  is  processing  this  action  as 
a  direct  final  because  the  revisions  make 
minor  corrections  to  the  existing  rule 
which  are  noncontroversial.  Therefore, 
we  do  not  anticipate  any  adverse 
comments. 

Conclusion 

Final  Action 

The  EPA  is  taking  final  action  to 
approve,  as  an  amendment  to  the  SIP, 
the  revision  to  Rule  10  CSR  10-6.060, 
"Construction  Permits  Required," 
submitted  by  the  state  of  Missouri  on 
May  28, 1998,  except  Section  (9). 

The  EPA  is  publishing  this  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  the  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  adverse  comments  be  filed.  This 
rule  will  be  effective  February  22, 1999 
without  further  notice  unless  the 
Agency  receives  adverse  comments  by 
January  21, 1999. 

If  the  EPA  receives  such  comments, 
then  the  EPA  will  publish  a  document 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
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subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period. 
Parties  interested  in  commenting  should 
do  so  at  this  time.  If  no  such  comments 
are  received,  the  pubhc  is  advised  that 
this  rule  will  be  effiective  on  February 
22.  i999.  and  no  further  action  will  be 
taken  on  the  proposed  rule. 

Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866.  entitled  "Regulatory  Planning 
and  Review." 

B.  Executive  Order  12875 

Under  E.O.  12875,  the  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local  or  tribal  government, 
unless  the  Federal  government  provides 
the  fimds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments,  or  the  EPA  consults  vvith 
those  governments.  If  the  EPA  complies 
by  consulting,  E.O.  12875  requires  the 
EPA  to  provide  to  the  OMB  a 
description  of  the  extent  of  the  EPA's 
prior  consultation  with  representatives 
of  affected  state,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
commimications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition.  E.O. 
12875  requires  the  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

Today's  rule  does  not  create  a 
mandate  on  state,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23. 1997) 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
the  EPA  has  reason  to  believe  may  have 
a  disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 


the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  enviroimiental 
health  or  safety  risks. 

D.  Executive  Order  13084 

Under  E.O.  13084.  the  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compfiance  costs  on 
those  commimities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  E.O.  13084  requires  the  EPA 
to  provide  to  the  OMB,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  the 
EPA's  prior  consultation  with 
representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  E.0. 13084 
requires  the  EPA  to  develop  an  effective 
process  permitting  elected  officials  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  nde  does  not  significantly  or 
uniquely  affect  the  commimities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  E.O.  13084  do  not  apply 
to  this  rule. 

E.  Regulatory  Flexibility  Act  (RFA) 

The  RFA  generally  requires  an  agency 
to  conduct  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
unless  the  agency  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  small  govenunental 
jurisdictions.  This  final  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  SIP  approvals  imder  section 
1 10  and  Subchapter  I,  Part  D  of  the  CAA 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
state  is  aheady  imposing.  Therefore, 


because  the  Federal  SEP  approval  does 
not  create  any  new  requirements,  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Moreover,  due  to  the  natuire  of  the 
Federal-state  relationship  under  the 
CAA,  preparation  of  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  state 
action.  The  CAA  forbids  the  EPA  to  base 
its  actions  concerning  SIPs  on  such     ^ 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA.  427  U.S.  246.  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act")  signed  into 
law  on  March  22.  1995,  the  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
state,  local,  or  tribal  governments  in  the 
sggTfgate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205.  the 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  the 
EPA  to  establish  a  plan  for  informing 
and  advising  any  small  governments 
that  may  be  significantly  or  uniquely 
impacted  by  the  rule. 

"The  EPA  has  determined  that  the 
approval  action  promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  annual  costs  of  $100 
million  or  more  to  either  state,  local,  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector.  This  Federal  action 
approves  preexisting  requirements 
under  state  or  local  law  and  imposes  no 
new  requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  bom  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.. 5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  U.S. 
Comptroller  General  prior  to  publication 
of  the  rule  in  the  Federal  Register.  This 
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1  ule  is  not  a  "major  rule"  as  defined  by 
1 .  U.S.C.  804(2). 

.  f.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  CAA, 
>etitions  for  judicial  review  of  this 
iction  must  be  filed  in  the  United  States 
I  ]ourt  of  Appeals  for  the  appropriate 
I  drcuit  by  February  22, 1999.  Filing  a 
wtition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
;  lifect  the  finality  of  this  rule  for  the 
)urposes  of  judicial  review  nor  does  it 
ixtend  the  time  within  which  a  petition 
or  judicial  review  may  be  filed  and 
ihall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
ye  challenged  later  in  proceedings  to 
mforce  its  requirements.  (See  section 
J07(b)(2).) 

Jst  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
)ollution  control,  Carbon  monoxide, 
iydrocarbons.  Incorporation  by 
reference,  hitergovemmental  relations, 
..ead.  Nitrogen  dioxide.  Ozone, 
'articulate  matter.  Reporting  and 
«cordkeeping  requirements,  Sulfur 
}xides.  Volatile  organic  compounds. 

Dated:  December  2, 1998. 
IVilliam  Rice, 
Acting  Regional  Administrator,  Region  VII. 

Chapter  I,  title  40  of  the  Code  of 
•'ederal  Regulations  is  amended  as 
bllows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  AA— Missouri 

2.  Section  52.1320  is  amended  by 
adding  paragraph  (c}(110)  to  read  as 
Kbilows: 

■  52.1320    Identification  of  plan. 


(c)  *  *  * 

(110)  On  May  28, 1998,  the  Missouri 
bepartment  of  Natural  Resources 
submitted  revisions  to  the  construction 
permits  rule. 

(i)  Incorporation  by  reference. 

(A)  Missouri  Rule  10  CSR  10-6.060, 
"Construction  Permits  Required," 
except  Section  (9),  effective  April  30, 
1998. 

(FR  Doc.  98-33835  Filed  12-21-98;  8:45  am] 
MLUNO  CODE  6S60-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[IMD068-3037;  FRL-6202-e] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Maryland;  Control  of  Volatile  Organic 
Compound  From  Sources  That  Store 
and  Handle  JP-4  Jet  Fuel 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Maryland. 
This  revision  establishes  and  requires 
volatile  organic  compound  (VOC) 
emission  control  requirements  for 
sources  that  store  or  handle  JP— 4  jet 
fuel.  The  intended  effect  of  this  action 
is  to  approve  revisions  to  COMAR 
26.11.13  into  the  Maryland  SIP  in 
accordance  with  the  Clean  Air  Act 
EFFECTIVE  DATE:  This  final  rule  is 
effective  on  January  21, 1999. 
ADDRESSES:  Comments  may  be  mailed  to 
David  L.  Arnold,  Chief,  Ozone  and 
Mobile  Sources  Branch,  Mailcode 
3AP21,  U.S.  Environmental  Protection 
Agency.  Region  III.  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460;  and  the 
Maryland  Department  of  the 
Environment,  2500  Broening  Highway. 
Baltimore,  Maryland  21224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kristeen  Gaffiiey  at  (215)  814-2092,  or 
by  e-mail  at 
gaffney.kristeen@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  On  August 
26, 1998,  EPA  pubUshed  a  direct  final 
rule  (63  FR  45397]  approving 
Maryland's  revisions  to  COMAR 
26.11.13,  "Control  of  Gasofine  and 
Volatile  Organic  Compound  Storage  and 
Handling."  The  formal  SIP  revision  was 
submitted  by  Maryland  on  March  31, 
1998.  In  the  August  26, 1998  direct  final 
rulemaking,  EPA  stated  that  if  adverse 
comments  were  received  on  the  final 
approval  within  30  days  of  its 
publication,  EPA  would  publish  a 
document  announcing  the  withdrawal 
of  its  direct  final  rulemaking  action. 


Because  EPA  received  adverse 
comments  on  the  direct  final 
rulemaking  within  the  prescribed 
comment  period,  EPA  withdrew  the 
August  26. 1998  final  rulemaking  action 
on  Maryland's  revisions  to  COMAR 
26.11.13.  This  withdrawal  document 
appeared  in  the  Federal  Register  on 
October  9. 1998  |63  FR  54355).  A 
companion  proposed  rulemaking  notice 
to  approve  Maryland's  revisions  to 
COMAR  26.11.13  was  published  in  the 
Proposed  Rules  section  of  the  August 
28,  1998  Federal  Register  [63  FR 
45443). 

Response  to  Comments 

EPA  received  two  letters  commenting 
on  the  August  26,  1998  direct  final 
rulemaking  from  Boeing  and  the  Air 
Transportation  Association  of  America. 
The  letters  requested  that  EPA  further 
clarify  the  intent  of  Maryland's 
regulation  and  whether  Maryland's 
regulation  could  be  construed  to  apply 
io  the  commercial  airline  industry.  The 
following  discussion  summarizes  and 
responds  to  the  comments  received. 

Comment:  Is  it  the  EPA's  intent  that 
this  regulation  apply  to  all  jet  fuel 
storage  and  handling  systems  in 
Maryland,  or  only  those  that  handle  )P- 
4? 

Response:  The  Technical  Support 
Dociunent  (TSD)  submitted  in  support 
of  Maryland's  SIP  revision  request 
suggests  that  COMAR  26.11.13  is 
intended  to  apply  to  military 
installations  Uiat  handle  )P— 4  jet  fuel. 
According  to  the  State,  "the  purpose  of 
the  amendments  to  COMAR  26.11.13  is 
to  establish  reasonably  available  control 
technology  (RACT)  requirements  for  the 
storage  and  handling  of  JP-4,  a  jet  fuel 
and  volatile  organic  compound  (VOC)." 
The  State's  TSD  goes  on  to  state  that 
"JP-4  is  used  as  a  fuel  primarily  in 
military  aircraft."  Under  the  section 
entitled  "Affected  Industry  in 
Maryland",  the  TSD  notes  that  the 
following  facilities  in  Maryland  store 
and  handle  jet  fuels:  Andrews  Air  Force 
Base,  Patuxent  Naval  Air  Station  and 
Steuart  Petroleum. 

COMAR  26.11.13  does  not  define  the 
term  "jet  fuel"  per  se,  but  does  define 
"gasoline"  as  follows:  "Gasoline  means 
a  petroleum  distillate  or  alcohol,  or  their 
mixtures,  having  a  true  vapor  pressure 
within  the  range  of  1.5  to  11  pounds  per 
square  inch  absolute  (psia)  (10.3  to  75.6 
kilonewrton/square  meter)  that  is  used  as 
fuel  for  internal  combustion  engines  or 
aircraft  [emphasis  added)."  According 
to  the  Maryland  Department  of 
Environment,  JP°4  jet  fuel  has  a  vapor 
pressure  of  1.6  psia  at  70oF,  and 
therefore,  is  defined  as  a  gasoline  under 
the  regulation  and  subject  to  the  rule's 
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provisions.  By  its  intent,  Maryland's 
regulation  is  not  meant  to  apply  to  other 
jet  fuels,  whether  for  commercial  or 
miUtary  use. 

Comment:  EPA's  proposed  approval 
mistakenly  intimates  that  JP-4  includes 
all  jet  fuel.  In  so  doing,  it  has  effectively 
misstated  the  purpose  of  the  amended 
Maryland  regulation  noting  for  example, 
without  qualification,  that  the  SIP 
revision  is  intended  "to  estabhsh  VCX! 
emission  control  requirements  on 
sources  that  store  and  handle  jet  fuel." 
The  approval  should  be  clarified  to 
recognize  the  distinction  in  the 
regulation  between  JP— 4  and  those  jet 
fuels  which  were  not  intended  to  be  the 
subject  of  the  SIP  revision  because  they 
do  not  possess  volatility  properties 
similar  to  gasoline. 

Response:  In  the  SIP  submittal,  both 
Maryland's  cover  letter  and  TSD  that 
accompanied  the  revisions  to  COMAR 
26.11.13  state  that  the  amendments 
establish  RACT  requirements  for  the 
storage  and  handling  of  JP-4,  a  jet  fuel. 
EPA  agrees  that  the  statement 
referenced  by  the  commenter  may  have 
been  misleading  by  implying  tliat  this 
regulation  applies  to  jet  fiiels  other  than 
JP-4.  EPA  agrees  with  the  commenter 
that  jet  fuels  that  do  not  possess  the 
volatihty  properties  as  defined  in 
Maryland's  definition  of  "gasoline"  are 
not  intended  to  be  subject  to  the 
regulation. 

Comment:  Clarification  is  requested 
that  this  rule  does  not  apply  to  other  jet 
fuels,  specifically.  JP-8,  JET-A,  JET-Al 
and  other  commercially  used  jet  fuels. 

Response:  According  to  information 
supplied  by  the  commenters,  the 
referenced  commercial  jet  fuels  do  not 
have  vapor  pressure  properties  that  fall 
within  the  range  of  vapor  pressure 
defined  in  Maryland's  definition  of 
"gasoline."  Based  on  this  information, 
these  fuels  would  not  be  subject  to  the 
provisions  of  COMAR  26.11.13. 
Fiirthermore,  Maryland's  TSD  clearly 
states  that  this  regulation  applies  to  the 
storage  and  handling  of  JP-4  and  not  to 
JP-8.  Other  specific  jet  fuels  are  not 
mentioned  in  Maryland's  TSD  as  being 
subject  to  the  regulation. 

Other  specific  requirements  of 
Maryland's  SIP  revision  and  the 
rationale  for  EPA's  proposed  action  are 
explained  in  the  August  26, 1998  direct 
final  rulemaking  and  will  not  be 
restated  here. 

Final  Action 

EPA  is  approving  the  revisions  to 
COMAR  26.11.13  into  the  Maryland  SIP. 


Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  review  imder  E.0. 12866, 
entitled  "Regulatory  Planning  and 
Review." 

B.  Executive  Order  12875 

Under  E.0. 12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  inciured  by  those 
governments.  If  EPA  complies  by 
consulting,  E.O.  requires  EPA  to  provide 
to  the  Office  of  Management  and  Budget 
a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  state,  local,  and  tribal 
governments,  the  natiu«  of  their 
concerns,  copies  of  written 
communications  from  the  govemmnents, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates."  Today's  rule  does  not  create 
a  mandate  on  state,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.0. 12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13045 

E.O.  13045,  entitled  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997),  applies  to  any  rule  that 
the  EPA  determines  (1)  is  "economically 
significant,"  as  defined  under  E.O. 
12866,  and  (2)  the  environmental  health 
or  safety  risk  addressed  by  the  rule  has 
a  disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentiaUy  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  final  rule  is  not  subject  to  E.O. 
13045  because  it  is  not  an  economically 
significant  regulatory  action  as  defined 
by  E.O.  12866,  and  it  does  not  address 
an  envirorunental  health  or  safety  risk 
that  would  have  a  disproportionate 
effect  on  children. 


D.  Executive  Order  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  affects  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  imless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  afiiected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Otder  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  imiquely 
affect  their  communities."  Today's  rule 
does  not  signifidantly  or  uniquely  afiiect 
the  communities  of  Indian  tribal 
governments.  This  action  does  not 
involve  or  impose  any  requirements  that 
affect  Indian  Tribes.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements.  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  natiue  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  a  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  state 
action.  The  Clean  Air  Act  forbids  EPA 
to  base  its  actions  concerning  SIPs  on 
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such  grounds.  Union  Electric  Co.  v.  U.S. 
EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  imiquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubUcation  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  approval  of  revisions  to  COMAR 
26.11.13  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  22, 
1999.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 


this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference.  Ozone. 
Reporting  and  recordkeeping 
requirements. 

Dated:  December  7, 1998. 
Thomas  C.  Voltaggio, 
Acting  Regitfnal  Administrator,  Region  flZ. 

40  CFR  part  52  is  amended  as  follows: 


PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

2.  Section  52.1070  is  amended  by 
adding  paragraph  (c)(130)  to  read  as 
follows: 

{52.1070    ktontiflcatlon  of  plan. 

•  *        *        *        • 

(c)*  •  • 

(130)  Revisions  to  the  Maryland  State 
bnplementation  Plan  submitted  on 
March  31, 1998  by  the  Maryland 
Department  of  the  Environment. 

(i)  Incorporation  by  reference. 

(A)  Letter  of  March  31, 1998  from  the 
Maryland  Department  of  the 
Environment  transmitting  revisions  to 
Maryland's  air  quality  regulation 
COMAR  26.11.13,  pertaining  to  the 
control  of  VOC  emissions  from  sources 
that  store  and  handle  JP-4  jet  fuel 
adopted  by  the  Secretary  of  the 
Environment  on  March  28, 1997  and 
effective  August  1 1 ,  1997. 

(B)  Revisions  to  COMAR 
26.11.13.01(B)(4)  the  definition  of 
"gasoline." 

(ii)  Additional  Material:  Remainder  of 
March  31, 1998  Maryland  State 
submittal  pertaining  to  COMAR 
26.11.13  control  of  VOCs  fiom  sources 
that  store  and  handle  JP-4  jet  fuel. 

•  *        •        *        * 

(PR  Doc.  98-33841  Filed  12-21-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[AL-0822;  FRL-e204-8] 

Approval  and  Promulgation  of  Air 
Quality  hnplamantation  Plans;  Raviaed 
Format  of  Matsriais  Being  Incorporatad 
by  Referanca  for  Alabama 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule;  notice  of 
administrative  change. 

SUMMARY:  EPA  is  revising  the  format  of 
40  CFR  part  52  for  materials  submitted 
by  the  State  of  Alabama  that  are 
incorporated  by  reference  (IBR)  into  the 
State  implementation  plan  (SIP).  The 
regulations  affected  by  this  format 
change  have  all  been  previously 
submitted  by  the  State  agency  and 
approved  by  EPA. 

This  format  revision  will  affect  the 
"Identification  of  plan"  sections  of  40 
CFR  part  52,  as  well  as  the  format  of  the 
SIP  materials  that  will  be  available  for 
public  inspection  at  the  Office  of  the 
Federal  Register  (OFR),  the  Air  and 
Radiation  Docket  and  Information 
Center  located  in  Waterside  Mall, 
Washington,  DC,  and  the  Regional 
Office.  The  sections  of  40  CFR  part  52 
pertaining  to  provisions  promulgated  by 
EPA  or  State-submitted  materials  not 
subject  to  IBR  review  remain 
unchanged. 

EFFECTIVE  DATE:  This  is  effective 
December  22, 1998. 
ADDRESSES:  SIP  materials  which  are 
incorporated  by  reference  into  40  CFR 
part  52  are  available  for  inspection  at 
the  following  locations: 
Environmental  Protection  Agency. 

Region  4.  61  Forsyth  Street,  SW, 

Atlanta,  GA  30303; 
Office  of  Air  and  Radiation.  Docket  and 

Information  Center  (Air  Docket).  EPA. 

401  M  Street.  SW,  Room  Ml 500, 

Washington.  DC  20460;  and 
Office  of  the  Federal  Reg^ter.  800  North 

Capitol  Street.  NW.  Suite  700, 

Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Schutt,  Regional  SIP 
Coordinator  at  the  above  Region  4 
address  or  at  (404)  562-9033. 
SUPPLEMENTARY  INFORMATION:  The 
supplementary  information  is  organized 
in  the  following  order: 

What  is  a  SIP? 
How  EPA  enforces  SIP». 
How  the  State  and  EPA  updates  the  SIP. 
How  EPA  compiles  the  SIPs. 
How  EPA  organizes  the  SIP  Compilation. 
Where  you  can  find  a  copyof  the  SIP 
Compilation. 
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The  foimat  of  the  new  Identification  of 
Plan  Section. 

When  a  SIP  revision  become  federally 
enforceable. 

The  historical  record  of  SIP  revision 
approvals. 

What  EPA  is  doing  in  this  action. 

How  this  document  complies  with  the 
Federal  Administrative  Requirements  for 
rulemaking. 

What  is  a  SIP? 

Each  state  has  a  SIP  containing  the 
control  measures  and  strategies  used  to 
attain  and  maintain  the  national 
ambient  air  quality  standards  (NAAQS). 
The  SIP  is  extensive,  containing  such 
elements  as  air  pollution  control 
regulations,  emission  inventories, 
monitoring  network,  attainment 
demonstrations,  and  enforcement 
mechanisms. 

How  EPA  Enforces  SIPs 

Each  state  must  formally  adopt  the 
control  measures  and  strategies  in  the 
SIP  after  the  public  has  had  an 
opportunity  to  comment  on  them  and 
then  submit  the  SIP  to  EPA. 

Once  these  control  measures  and 
strategies  are  approved  by  EPA,  after 
notice  and  comment,  they  are 
incorporated  into  the  federally  approved 
SIP  and  are  identified  in  part  52 
(Approval  and  Promulgation  of 
Implementation  Plans),  Title  40  of  the 
Code  of  Federal  Regulations  (40  CFR 
part  52).  The  actual  state  regulations 
approved  by  EPA  are  not  reproduced  in 
their  entirety  in  40  CFR  part  52.  but  are 
"incorporated  by  reference."  which 
means  that  EPA  has  approved  a  given 
State  regulation  with  a  specific  effective 
date.  This  format  allows  both  EPA  and 
the  public  to  know  which  measures  are 
contained  in  a  given  SIP  and  insures 
that  the  StateTs  enforcing  the 
regulations.  It  also  allows  EPA  and  the 
public  to  take  enforcement  action, 
should  a  State  not  enforce  its  SIP- 
approved  regulations. 

How  the  State  and  EPA  Updates  the  SIP 

The  SIP  is  a  living  document  which 
the  State  can  revise  as  necessary  to 
address  the  unique  air  pollution 
problems  in  the  State.  Therefore,  EPA 
from  time  to  time  must  take  action  on 
SIP  revisions  containing  new  and/or 
revised  regulations  as  being  part  of  the 
SIP.  On  May  22, 1997  (62  FR  27968), 
EPA  revised  the  procedures  for 
incorporating  by  reference  Federally- 
approved  SIPs.  as  a  result  of 
consultations  between  EPA  and  OFR. 
EPA  began  the  process  of  developing: 
1.  A  revised  SIP  document  for  each 
state  that  would  be  incorporated  by 
reference  imder  the  provisions  of  1  CFR 
part  51; 


2.  A  revised  mechanism  for 
announcing  EPA  approval  of  revisions 
to  an  applicable  SIP  and  updating  both 
the  IBR  document  and  the  CFR; 

3.  A  revised  format  of  the 
"Identification  of  plan"  sections  for  ^ 
each  applicable  subpart  to  reflect  these 
revised  IBR  procediu-es. 

The  description  of  the  revised  SIP 
document,  IBR  procedures  and 
"Identification  of  plan"  format  are 
discussed  in  further  detail  in  the  May 
22,  1997,  Federal  Register  document. 

How  EPA  Compiles  the  SIPs 

The  Federally-approved  regulations 
and  source  specific  permits  (entirely  or 
portions  of),  submitted  by  each  state 
agency  have  been  compiled  by  EPA  into 
a  "SIP  Compilation."  The  SIP 
Compilation  contains  the  updated 
regulations  and  source  specific  permits 
approved  by  EPA  through  previous  rule 
making  actions  in  the  Federal  Register. 
The  compilations  are  contained  in  3- 
ring  binders  and  will  be  updated, 
primarily  on  an  annual  basis. 

How  EPA  Organizes  the  SIP 
Compilation 

Each  compilation  contains  two  parts. 
Part  1  contains  the  regulations  and  Part 
2  contains  the  source  specific 
requirements  that  have  been  approved 
as  part  of  the  SIP.  Each  part  has  a  table 
of  contents  identifying  each  regulation 
or  each  source  specific  permit.  The  table 
of  contents  in  the  compilation 
corresponds  to  the  table  of  contents 
published  in  40  CFR  part  52  for  these 
states.  The  Regional  EPA  Offices  have 
the  primary  responsibility  for  ensuriiig 
acciuracy  and  updating  the 
compilations. 

Where  you  can  Find  a  Copy  of  the  SIP 
Compilation 

The  Region  4  EPA  Office  developed 
and  will  maintain  the  compilation  for 
Alabama.  A  copy  of  the  full  text  of  each 
State's  current  compilation  will  also  be 
maintained  at  the  Office  of  Federal 
Register  and  EPA's  Air  Docket  and 
Information  Center.  The  format  of  the 
new  Identification  of  Plan  Section. 

In  order  to  better  serve  the  public, 
EPA  revised  the  organization  of  the 
"Identification  of  plan"  section  and 
included  additional  information  to 
clarify  the  enforceable  elements  of  the 
SIP. 

The  revised  Identification  of  plan 
section  contains  five  subsections: 

(a)  Pxupose  and  scope 

(b)  Incorporation  by  reference 

(c)  EPA  approved  regulations 

(d)  EPA  approved  source  specific 
permits 


(e)  EPA  approved  nonregulatory 
provisions  such  as  transportation 
control  measures,  statutory 
provisions,  control  strategies, 
monitoring  networks,  etc. 

When  a  SIP  Revision  Becomes 
Federally  Enforceable 

All  revisions  to  the  applicable  SIP 
become  federally  enforceable  as  of  the 
effective  date  of  the  revisions  to 
paragraphs  (c),  (d),  or  (e)  of  the 
applicable  identification  of  plan  found 
in  each  subpart  of  40  CFR  part  52. 

The  Historical  Record  of  SIP  Revision 
Approvals 

To  facilitate  enforcement  of 
previously  approved  SIP  provisions  and 
provide  a  smooth  transition  to  the  new 
SIP  processing  system,  EPA  retains  the 
original  Identification  of  Plan  section, 
previously  appearing  in  the  CFR  as  the 
first  or  second  section  of  part  52  for 
each  state  subpart.  After  an  initial  two 
year  period,  EPA  will  review  its 
experience  with  the  new  system  and 
enforceability  of  previously  approved 
SIP  measures,  and  will  decide  whether 
or  not  to  retain  the  Identification  of  plan 
appendices  for  some  further  period. 

What  EPA  is  Doing  in  This  Action 

Today's  rule  constitutes  a 
"housekeeping"  exercise  to  ensure  that 
all  revisions  to  the  State  programs  that 
have  occurred  are  accurately  reflected  in 
40  CFR  part  52.  State  SIP  revisions  are 
controlled  by  EPA  regulations  at  40  CFR 
part  51.  When  EPA  receives  a  formal  SIP 
revision  request,  the  Agency  must 
publish  the  proposed  revision  in  the 
Federal  Register  and  provide  for  public 
comment  before  approval. 

EPA  has  determined  that  today's  rule 
falls  under  the  "good  cause"  exemption 
in  section  553(b)(3)(B)  of  the 
Administrative  Procedures  Act  (APA) 
which,  upon  finding  "good  cause," 
authorizes  agencies  to  dispense  with 
public  participation  and  section 
553(d)(3)  which  allows  an  agency  to 
niake  a  rule  efiiective  immediately 
(thereby  avoiding  the  30-day  delayed 
effective  date  otherwise  provided  for  in 
the  APA).  Today's  rule  simply  codifies 
provisions  which  are  already  in  effect  as 
a  matter  of  law  in  Federal  and  approved 
State  programs. 

Under  section  553  of  the  APA,  an 
agency  may  find  good  cause  where 
procedures  are  "impractical, 
unnecessary,  or  contrary  to  the  public 
interest."  Public  comment  is 
"unnecessary"  and  "contrary  to  the 
public  interest"  since  the  codification 
only  reflects  existing  law.  Immediate 
notice  in  the  CFR  benefits  the  public  by 
removing  outdated  citations. 
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How  This  Document  Complies  With  the 

Eederal  Administrative  Requirements 
»r  Rulemaking 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
lOMB)  has  exempted  this  regulatory 
action  from  review  under  Executive 
brder  (E.O.)  12866,  entitled  Regulatory 
Planning  and  Review. 

B.  Executive  Order  12875 

Under  E.O.  12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local  or  tribal  government, 
unless  the  Federal  govenunent  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  E.O.  12875  requires  EPA  to 
provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
commimications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation,  bi  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
State,  local  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

Today's  rule  does  not  create  a 
mandate  on  State,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
Uiose  governments.  If  EPA  complies  by 
consulting,  E.O.  13084  requires  EPA  to 
provide  to  the  Office  of  Management 
and  Budget,  in  a  separately  identified 
section  of  the  preamble  to  the  rule,  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  tribal  governments,  a  summary 
of  the  nature  of  their  concerns,  and  a 
statement  supporting  the  need  to  issue 


the  regulation.  In  addition,  E.O.  13084 
requires  EPA  to  develop  an  effective 
process  permittin  ■  elected  officials  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  Accordingly, 
the  requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

D.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23, 1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866.  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  FlexibiUty  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements.  I  certify  that  this 
-  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 


The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA.  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
miUion  or  more.  Under  Section  205. 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law.  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubUcation  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major"  rule  as  defined  by  5  U.S.C. 
804(2). 

H.  Petitions  for  Judicial  Review 

EPA  has  also  determined  that  the 
provisions  of  section  307(b)(1)  of  the 
Clean  Air  Act  pertaining  to  petitions  for 
judicial  review  are  not  applicable  to  this 
action.  Prior  EPA  rulemaking  actions  for 
each  individual  component  of  the 
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Alabama  compilation  has  previously 
afforded  interested  parties  the 
opportunity  to  file  a  petition  for  judicial 
review  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit 
within  60  days  of  such  rulemaking 
action.  Thus.  EPA  sees  no  need  in  this 
action  to  reopen  the  60-day  period  for 
filing  such  petitions  for  judicial  review. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons.  Incorporation  by 
reference.  Intergovernmental  relations. 
Lead.  Nitrogen  dioxide.  Ozone, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements,  Sulfur 
oxides. 

Dated:  September  21, 1998. 
A.  Stanley  Meiburg. 
Acting  Regional  Administrator.  Region  4. 

Part  52  of  chapter  I,  title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  for  citation  for  part 
52  continues  to  read  as  follows: 
Authority:  42  U.S.C.  7401  et  seq. 


Subpart  B— Alat)ama 

2.  Section  52.50  is  redesignated  as 
§  52.69  in  subpart  B  and  the  heading 
and  paragraph  (a)  are  revised  to  read  as 
follows: 

§52.69    Original  identification  of  plan 
section. 

(a)  This  section  identifies  the  original 
"Air  Implementation  Plan  for  the  State 
of  Alabama"  and  all  revisions  submitted 
by  Alabama  that  were  federally 
approved  prior  to  December  1, 1998. 
*        *  •     •        *        * 

3.  A  new  §  52.50  is  added  to  read  as 
follows: 

§52.50    Identification  of  plan. 

(a)  Piupose  and  scope.  This  section 
sets  forth  the  applicable  State 
implementation  plan  for  Delaware 
imder  section  1 10  of  the  Clean  Air  Act, 
42  U.S.C.  7401,  and  40  CFR  part  51  to 
meet  national  ambient  air  quality 
standards. 

(b)  Incorporation  by  reference. 

(1)  Material  listed  in  paragraphs  (c) 
and  (d)  of  this  section  with  an  EPA 
approval  date  prior  to  December  1, 
1998,  was  approved  for  incorporation  by 
reference  by  the  Director  of  the  Federal 


Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Material  is 
incorporated  as  it  exists  on  the  date  of 
the  approval,  and  notice  of  any  change 
in  the  material  will  be  published  in  &e 
Federal  Register.  Entries  in  paragraphs 
(c)  and  (d)  of  this  section  vdth  EPA 
approval  dates  after  December  1, 1998, 
will  be  incorporated  by  reference  in  the 
next  update  to  the  SIP  compilation. 

(2)  EPA  Region  4  certifies  that  the 
rules/regulations  provided  by  EPA  in 
the  SIP  compilation  at  the  addresses  in 
paragraph  (b)(3)  of  this  section  are  an 
exact  duplicate  of  the  officially 
promulgated  State  rules/regulations 
which  have  been  approved  as  part  of  the 
State  implementation  plan  as  of 
December  1, 1998. 

(3)  Copies  of  the  materials 
incorporated  by  reference  may  be 
inspected  at  the  Region  4  EPA  Office  at 
61  Forsyth  Street.  SW..  Atlanta,  GA    . 
30303;  the  Office  of  Federal  Register, 
800  North  Capitol  Street,  NW.,  Suite 
700,  Washington,  DC.;  or  at  the  EPA,  Air 
and  Radiation  Docket  and  Information 
Center,  Air  Docket  (6102),  401  M  Street. 
SW..  Washington,  DC.  20460. 

(c)  EPA  approved  regulations. 


EPA  APPROVED  Alabama  Regulations  for  Alabama 


State  citation 


Chapter  Ho.  335-3-1 

Section  335-^-1-01  

Section  335-3-1-.02  , 

Section  335-»-1-.03 

Section  335-3-1 -.04  

Section  335-3-1 -.05  

Section  335-3-1 -.06  

Section  335-»-1-.07 


Section  335-3-1-.08 

Section  335-3-1-.09 

Section  335-3-1 -.10 

Section  335-3-1 -.11  

Section  335-3-1 -.12 

Chapter  335-3-2 

Section  335-3-2-.01  « 

Section  335-3-2-.02  „.. 

Section  335-3-2-.03 

Section  335-3-2-.04  

Section  335-3-2-.05 

Section  335-3-2-06 

Section  335-3-2-07 , 

Section  335-3-2-08 

Section  335-3-2-.09 


Chapter  335-3-3 

Section  335-3-3-.01  

Section  335-3-3-.02 

Section  335-3-3-.03 


Chapter  336-3-4 

Section  335-3-4-.01  

Section  335-3-4-.02  

Section  335-3-4-.03 „. 


Title  subject 


Adoption 
rate 


EPA  ap- 
proval date 


Federal  Register 
notice 


General 

Purpose  

Definitions  

Ambient  Air  Quality  Standards  ...!!!."."!.."! 

Monitoring,  Records,  Reporting 

Sampling  and  Test  Methods  

Compliance  Schedule 

Maintenance    and    Malfunctioning   of    Equip- 
ment; Reporting. 

Prohibition  of  Air  Pollution  

Variances [""' 

Circumvention 

Severability 

BubtAe  Provision 


Provisions 

6/22/89 
02/17/98 
06/22/89 
10/15/96 
06/22/89 
10/15/96 
10/15/89 

ia/15«6 
10/15/96 
06/22/89 
10/15/96 
06/22/89 


Air  Pollution  Emergency  

Episode  Criteria  

Special  Episode  Criteria  

Emission  Reduction  Plans  .... 
Two  Contaminant  Episode  ... 

General  Episodes 

Local  Episodes  

Other  Sources  

Other  Authority  Not  Affected 


Air  Pollution 


Emergency 
06/22/89 
10/15/96 
06/22/89 
06/22/72 
06/22/89 
06/22/89 
06/22/89 
10/15/96 
06/22/89 


03/19/90 
09/14/98 
03/19/90 
06/06/97 
03/19/90 
06/06/97 
03/19/90 

06«)6«7 
06/06/97 
03/19/90 
06A)6/97 
03/19/90 


03/19/90 
06/06/97 
03/19/90 
05/31/72 
03/19/90 
03/19/90 
03/19/90 
06/06«7 
03/19/90 


55  FR 
63  FR 
55  FR 
62  FR 
55  FR 
62  FR 
55  FR 


10062. 
49006. 
10062. 
30091. 
10062. 
30991. 
10062. 


62  FR  30991. 
62  FR  30991. 
55  FR  10062. 
62  FR  30991. 
55  FR  10062. 


55  FR 
62  FR 
55  FR 
62  FR 
55  FR 
55  FR 
55  FR 
62  FR 
55  FR 


10062. 
30991. 
10062. 
30991. 
10062. 
10062. 
10062. 
30991. 
10062. 


Open  Burning  

Incinerators  

Incineration  of  Wood,  Peanut,  and  Cottori  Girv 
ning  Wastes. 


Control  of  Open  Burning  and  Incineration 


08/19/97 
06/22/89 
06/22/89 


Visit)le  Emissions 

Fugitive  Dust  and  Fugitive  Emissions 
Fuel  Burning  Equipment 


Control  of  Particulate  Emissions 


10/15/96 
10/15/96 
10/15/96 


01/07/98 
05/19/90 
03/19/90 


06/06/97 
06/06/97 


63  FR  674. 
55  FR  10062. 
55  FR  10062. 


62  FR  30991. 
62  FR  30991. 
62  FR  30991. 
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EPA  Approved  Alabama  Regulations  for  Alabama— Continued 


State  citation 


335-3-4-.04 

335-3-4-.05 

335-3-4-.06 

Section  335-3-4-.07 

Section  335-3-4-.08  — 

Section  335-3-4-.09 

Section  335-3-4-.10 

Section  335-»-4-.11  -. 

Section  33&-3-4-.12 

Section  335-3-4-.13 

Section  335-3-4-.14 

Section  335-3-4-.15 

335-3-*-.17 

Chapter  335-3-5 

335-3-5-.01 

ion  335-3-5-.02 

Section  335-3-5-.03 

Section  335-3-5-.04  

;tion  335-3-5-.05 

Chapter  335-3-6 

ion  335-3-ft-.01  

on  335-3-6-.02 

ion  335-3-6-.03 

335-3-6-.04 

Section  335-3-6-.05 

Section  335-3-6-.06 

Section  335-3-6-.07 

335-3-6-.08 

335-3-6-.09 

335-3-6-.10 

ion335-3-6-.11  

335-3-6-.12 

335-3-6-.13 

335-3-6-.14  

335-3-6-.15  

335-3-6-.16 

335-3-6-.17 

335-3-«-.18 


5n336-3-6-.19  . 
I335-3-&-20 

I335-3-6-.21 

bon  335-3-6-.22 

3n  335-3-6-.23 

335-3-6-.24 
>n  335-3-6-25 
335-3-6-.26 
335-3-6-27 
335-3-6-28 
335-3-6-29 
335-3-6-.30 
335-3-6-.31 
335-3-6-.32 
335-3-6-.33 
aon  335-3-6-.34 
ion  335-3-6-.35 
iSection  335-3-e-.36 
Section  335-3-6-.37 
Section  335-3-6-.38 
Section  335-3-6-.39 

Isection  335-3-6-.40 
ion  335-3-6-.41 

[Section  335-3-6-.42 
Section  335-3-6-.43 
Section  335-3-6-.44 


Title  subject 


Process  Industries— General ~ 10/15/96  06/06/97 

Small  Foundry  Cupola 06«2/89  03/1 9«0 

Cotton  Gins 06^2/89  03/19/90 

Kraft  Pulp  Mais  10/15«6  06A)6«7 

Wood  Waste  Boilers - 10/15/96  06/06/97 

Coke  Ovens 10/15/96  06/06/97 

Primary  Aluminum  Plants - 06/22/89  03/19/90 

Cement  Plants »... 10/15/96  06106/97 

Xylene  Oxidation  Process 06/22/89  03/19/90 

Sintering  Plants  06/22/89  03/1 9«0 

Grain  Elevators 10/1 5«6  06A)6«7 

Secondary  Lead  Smelters  10/15/96  06/06/97 

Steel  Mills  located  in  Etowah  County 1 0/1 5/96  06/06/97 

Control  of  Sulfur  Compound  Emissions 


Adoption 
rate 


EPAap- 
provaloate 


Federal  Register 
notice 


Fuel  Combustions 

Sulfuric  Acid  Plants  — 

Petroleum  Production 

Kraft  Pulp  Mills  

Process  Industries— General 


10/15/97 
10/15/96 
10/15/96 
06/22/89 
06/22/89 
Control  of  Organic  Emissions 
10/15/96 


Applicat>ility 

VOC  Water  Separation 

Loading  and  Storage  of  VOC 

Fixed-Roof  Petroleum  Liquid  Storage  Vessels 

Bulk  Gasoline  Plants  

Gasoline  Terminals 

Gasoline  Dispensing  Facilities— Stage  I  

Petroleum  Refinery  Sources  » 

Pumps  and  Compressors ~ 

Ethylene  Producing  Plants  — 

Surface  Coating 

Solvent  Metal  Cleaning  

Cutback  Asphalt  ~ 

Petition  for  Alternative  Controls « 

Compliance  Schedules .^. 

Test  Methods  and  Procedures 

Manufacture  of  Pneumatk:  Rubt>er  Tires  

Manufacture  of  Synthesized  Pharmaceutical 

Products. 

Reserved  

Leaks  from  Gasoline  Tank  Trucks  and  Vapor 

Collection. 

Leaks  from  Petroleum  Refinery  Equipment  

Graphk:  Arts 

Petroleum  Liquid  Storage  in  External  Fk>ating 

Roof  Tanks. 

Appleat)ility 

VOC  Water  Separatkxi -.... 

Loading  and  Storage  of  VOC 

Fixed-Roof  Petroleum  Liquid  Storage  Vessels 

Bulk  Gasoline  Plants  

Gasoline  Terminals 

Gasoline  Dispensing  Facilities — Stage  I  

Petroleum  Refinery  Sources  

Surface  Coating , 

Solvent  Metal  Cleaning  .....^ 

Cutt>ack  /Vsphalt 

Petition  for  Alternative  Controls 

Compliances  Schedules 

Test  MetfKxls  and  Procedures 

Manufacture  of  Pneumatic  Tires  

Manufacture  of  Synthesized  Phamnaceutical 

.  Products. 

Reserved. 

Leaks  from  Gasoline  Tank  Trucks  and  Vapor 

CoilectkMi  Systems. 

Leaks  from  Petroleum  Refinery  Equipment  

Graphic  Arts 

Petroleum  Lk)ukl  Storage  in  External  Fk)ating 
I     Roof  Tanks. 


06/22/90 
06/22/89 
10/15/96 
10/15/96 
10/15/96 
10/15/96 
06/22/89 
06/22/89 
06/22/89 
10/15«6 
10/15/96 
10/15/96 
06/22/89 
10/15/96 
08/19/97 
10/15/96 
10/15/96 

10/15/96 
10/15/96 

10/15/96 
10/15«6 
10/15/96 

10/1 5«6 
06/22/89 
06/22/89 
10/15/96 
10/15/96 
10/15/96 
10/15/96 
06/22/89 
10/15/96 
06/22/89 
10/1 5«6 
06/22/89 
10/15/96 
10/15/96 
06/22/89 
10/15/96 


10/15/96 

10/15/96 
06/22/89 
10/15«6 


06/06/97 
06«)6/97 
06/06/97 
03/19/90 
03/19/90 

06/06/97 
03/19/90 
03/19/90 
06/06/97 
06«)6«7 
06/06/97 
06/06/97 
03/19/90 
03/19/90 
03/19/90 
06/06/97 
06«)6«7 
06/06/97 
03/19/90 
06/06/97 
01/07/98. 
06/06/97 
06/06«7 

06/06/97 
06/06«7 

06/06«7 
06/06/97 
06/06/97 

06/06/97 
03/19/90 
03/19/90 
06/06/97 
06/06/97 
06/06«7 
06/06«7 
03/19/90 
06/06/97 
03/19/90 
06/06/97 
03/19/90 
06/06/97 
06/06/97 
03/19/90 
06/06«7 


06/06/97 

06/06/97 
03/19/90 
06/06«7 


62  FR  30991. 
55  FR  10062. 
55  FR  10062. 
62  FR  30991. 
62  FR  30991. 
62  FR  30991. 
55  FR  10062. 
62  FR  30991. 
55  FR  10062. 
55  FR  10062. 
62  FR  30991. 
55  FR  30991. 
55  FR  30991. 


55  FR  30991. 
55  FR  30991. 
55  FR  30991. 
55  FR  10062. 
55  FR  10062. 

62  FR  30991. 
55  FR  10062. 
55  FR  10062. 
62  FR  30991. 
62  FR  30991. 
62  FR  30991. 
62  FR  30991. 
55  FR  10062. 
55  FR  10062. 
55  FR  10062. 
62  FR  30991. 
62  FR  30991. 
62  FR  30991. 
55  FR  10062. 

62  FR  30991. 

63  FR  674. 
62FRp0991. 
62  FR  30991. 

62  FR  30991. 
62  FR  30991. 

62  FR  30991. 
62  FR  30991. 
62  FR  30991. 


62  FR 
55  FR 

55  FR 
62  FR 
62  FR 
62  FR 
62  FR 

56  FR 
62  FR 
55  FR 
62  FR 
55  FR 
62  FR 
62  FR 
55  FR 
62  FR 


30991. 
10062. 
10062. 
30991. 
30991. 
30991. 
30991. 
10062. 
30991. 
10062. 
30991. 
10062. 
30991. 
30991. 
10062. 
30991. 


62  FR  30991. 

62  FR  30991. 
.S5  FR  10062. 
i32  FR  30991. 
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EPA  Approved  Alabama  Regulations  for  Alabama— Continued 


State  citation 


Section  336-3-6-.45 
Section  335-3r-6-.46 

Section  335-3-6-.47 

Section  335-3-6-.48 

Section  335-S-6-.49 
Section  335-3-6-.50 
Section  335-3-6-.51 

Section  335-3-6-.52 


Chapter  335-3-7 

Section  335-3-7-.01  

Section  335-»-7-.02 


Chapter  336-a-a 

Section  335-3-8-.01  

Section  335-3-8-.02 _. 

Chapter  335-3-9 

Section  336-3-9-.01  , 

Section  335-3-9-.01  

Section  335-3-9-.02 „. 

Section  335-3-9-.04  

Section  335-3-^.05 

Section  335-3-9-.06 

Section  335-3-9-.07 


Chapter  335-3-12-.01 

Section  335-3-1 2-.01  

Section  335-3-1 2-.02 


Section  335-3-1 2-.03 
Section  335-3-1 2-.04 


Section  335-3-1 2-.05  

Chapter  335-3-13 

Section  335-3-1 3-.01  

Section  336-3-1 3-.02  

Section  335-3-1 3-.03 

Section  335-3-1 3-.04 „„., 

Section  335-3-1 3-.05 


Section  335-3-13-.06 

Chapter  335-3-3-14 

Section  335-3-14-.01  

Section  335-3-14-.02  

Section  335-3-1 4-.03 „ 

Section  335-3-1 4-.04 


Section  335-3-1 4-.05 


Chapter  335-3-15 

Section  335-3-1 5-.01  

Section  335-3-1 5-.02 

Section  335-3-1 5-.03  """' 

Section  335-3-1 5-.04 


Section  335-3-1 5-.05 


Appendix  11.2 
Ajsisendix  11.1 


Title  subject 


Large  Petroleum  Dry  Cleaners 

Aerospace  Assembly  and  Component  and 
Component  Coatings  Operations. 

Leaks  from  Coke  l)y-Product  Recovery  Plant 
Equipment. 

Emissk)ns  from  Coke  by-Product  Recovery 
Plant  Coke  Oven  Gas  Bleeder. 

Manufacture  of  Laminated  Countertops 

Paint  Manufacture  

Gasoline  Dispensing  Facilities— Stage  II  Con- 
trol. 

Seasonal  Afterburner  Shutdown— VOC  Control 
Only. 


Adoptkm 
rate 


10/15^ 
06/22/89 

10/15/96 

10/15/96 

06/22/89 
10/15/96 


EPA  ap- 
proval date 


06/06/97 
03/19/90 

06/06/97 

06/06/97 

03/19/90 
06/06/97 


Federal  Register 
notne 


62  FR  30991. 
55  FR  10062. 

62  FR  30991. 

62  FR  30991. 

55  FR  10062. 
62  FR  30991. 


Metals  Productions  ... 
Petroleum  Processes 


New  Combustion  Sources 
Nitric  Acid  Manufacturing  . 


Carbon  MonoxkJe  Emissk>ns 

I        06/22'89  I 

I        06/22/89  I 

Nitrogen  OxkJes  Emisskxis 

06/22/89  I 
10/15/96  I 


03/19/90 
03/19/90 


03/19/90 
06/06/97 


55  FR  10062. 
55  FR  10062. 

55  FR  10062. 
62  FR  30991. 


Visible  Emisskw  Restrictton  for  Motor  Vehicles 
Ignitkm  System  and  Engine  Speed 

Crankcase  Ventilatton  System 

Exhaust  Emisskxi  Control  Systems 
Evaporative  Loss  Control  Systems 

Other  Prohibited  Acts  

Effective  Date  


Control  of  EmisskHis  from  Motor  Vehules 


10/15/96 

oeme^T 

62  FR  30991 

06/22/89 

03/19/90 

55  FR  10062 

06/22/89 

03/19/90 

55  FR  10062 

06/22/89 

03/19/90 

55  FR  10062 

06/22/89 

03/19/90 

55  FR  10062 

06/22/89 

03/19/90 

55  FR  10062 

10/15/96 

06/06«7 

62  FR  30991 

Continuous  Monitoring  Requirenrients  for  Existing  Sources 


Monitoring  and  Reporting  Require- 


General  . 

EmissKHi 
merits. 

Monitoring  System  Maifunctkm  

Alternate  Monitoring  and  Reporting  Require- 
ments. 

Exemptions  and  Extensk)ns 


06/22/89 
02/17/98 

06/22/89 
06/22/89 


06/22/89 

Control  of  Fluoride  Emisswns 

General „ 10/15/96 

Superphosphoric  Ackl  Plants  10/15/96 

Diammonium  Phosphate  Plants  10/15/96 

Triple  Superphosphate  Plants 10/15/96 

Granular  Triple  Superphosphate  Storage  Fa-  10/15/96 
dlities. 

Wet  Process  Phosphoric  AckJ  Plants 1 0/1 5/96 

Permits 

General  Proviskn^ 02/17/98 

Permit  Procedure 10/15/96 

Standards  for  Granting  Pemiits 10/15/96 

Air  Permits  Authorizing  Constnjctkm  in  Clean  10/15/96 

Air  Areas  (Prevention  of  Significant  Deterio- 
ration) (PSD). 

Air  Permits  Authorizing  Construction  in  or  near         (K2/17/98 
Nonattainment  Areas. 


Definitions  

General  Provisions  

Applk:ability 

Synthetk:   Minor  Operating 

ments. 
Publk:  Partrcipation 


Synthetk:  Minor  Operating  Pemiits 
10/15«6 


Permit   Require- 


10/15/96 
11/23/93 
10/15/96 

10/15/96 


03/19/90 
09/14/98 

03/19/90 
03/19/90 

03/19/90 

06/06/97 
06/06/97 
06/06/97 
06/06/97 
06/06/97 

06/06/97 


09/14/98 
06/06/97 
06/06/97 
06/06/97 


09/14/98 


06/06/97 
06A)6/97 
10/20/94 
06/06/97 

06/06/97 


55  FR  10062. 
63  FR  49005. 

55  FR  10062. 
55  FR  10062. 

55  FR  10062. 


62  FR  30991. 
62  FR  30991. 
62  FR  30991. 
62  FR  30991. 
62  FR  30991. 

62  FR  30991. 


63  FR  49005. 
62  FR  30991. 
62  FR  30991. 
62  FR  30991. 


63  FR  49005. 


62  FR  30991. 
62  FR  30991. 
59  FR  52916. 
62  FR  30991. 

62  FR  30991. 


Appendces 


Emissions  Statements  

Small  Business  Stationary  Source  Technnal 
and  Environmental  Assistance  Program. 


11/13/92 
11/13/92 


11/13/92 
11/13/92 


59  FR  39684. 
59  FR  54388. 


Vppendix  F 
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EPA  Approved  Alabama  Regulations  for  Alabama— Continued 


State  citation 


Title  subject 


Maintenance  Plan  for  the  Leeds  Area 


Adoption 
rate 


9/28/93 


EPA  ap- 
proval date 


9/28/93 


Federal  Register 
notice 


01/06/95. 


(d)  EPA-approved  State  Source  specific  requirements. 


EPA-Approved  Alabama  Source-Specific  REOuiREMErrrs 

J 


Name  of  source 


«tone. 


(e)  (Reserved) 

FR  Doc.  98-33842  Filed  12-21-98;  8:45  am) 
BILLING  CODE  6SM-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  60. 61.  and  63 

[FRL-6200-6] 

Standards  of  Performance  for  New 
Stationary  Sources  (NSPS)  and 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAP); 
Delegation  of  Authority  to  the  States  of 
Iowa;  Kansas;  Missouri;  Nebraslta; 
Lincoln-Lancaster  County,  Nebraska; 
and  City  of  Omaha.  Nebrasiia 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Delegation  of  authority. 


SUMMARY:  The  states  of  Iowa,  Kansas, 
Missouri,  Nebraska,  and  the  local 
agencies  of  Lincoln-Lancaster  Coimty, 
Nebraska,  and  city  of  Omaha,  Nebraska, 
have  submitted  updated  regulations  for 
delegation  of  the  EPA  authority  for 
implementation  and  enforcement  of 
NSPS  and  NESHAP.  The  submissions 
cover  new  EPA  standards  and,  in  some 
instances,  revisions  to  standards 
previously  delegated.  The  EPA's  review 
of  the  pertinent  regulations  shows  that 
they  contain  adequate  and  effective 
procedures  for  the  implementation  and 
enforcement  of  these  Federal  standards. 
This  notice  informs  the  public  of 
delegations  to  the  above-mentioned 
agencies. 

DATES:  The  dates  of  delegation  can  be 
foimd  in  the  SUPPLEMENTARY 
INFORMATION  section  of  this  document. 
ADDRESSES:  Copies  of  the  doctunents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following  location: 
Environmental  Protection  Agency, 
Region  7.  Air  Planning  and 


Permit  numt>er 


State  effective 
date 


EPA  approval 
date 


Comments 


Development  Branch,  726  Minnesota 
Avenue,  Kansas  City,  Kansas  66101. 

Effective  immediately,  all 
notifications,  applications,  reports,  and 
other  correspondence  required  pursuant 
to  the  newly  delegated  standards  and 
revisions  identified  in  this  document 
should  be  submitted  to  the  Region  Vn 
office,  and,  with  respect  to  sources 
located  in  the  jurisdictions  identified  in 
this  notice,  to  the  following  addresses: 
Iowa  Department  of  Natural  Resources, 
Air  Quality  Bureau,  7900  Hickman 
Road,  Urbandale,  Iowa  50322. 
Kansas  Department  of  Health  and 
Environment,  Bureau  of  Air  Quality 
and  Radiation,  Building  283,  Forbes 
Field,  Topeka,  Kansas  66620. 
Missouri  Department  of  Natural 
Resources,  Air  Pollution  Control 
Program,  Jefferson  State  Office 
Building,  P.O.  Box  176.  Jefferson  City, 
Missouri  65102. 
Nebraska  Department  of  Environmental 
Quality,  Air  and  Waste  Management 
Division,  P.O.  Box  98922,  Statehouse 
Station,  Lincohi,  Nebraska  68509. 
Lincoln-Lancaster  County  Air  Pollution 
Control  Agency,  Division  of 
Environmental  Health,  3140  "N" 
Street,  Lincoln,  Nebraska  68510. 
City  of  Omaha,  Public  Works 
Department,  Air  Quality  Control 
Division,  5600  South  10th  Street, 
Omaha,  Nebraska  68510. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Kaiser,  Environmental 
Protection  Agency,  Air  Planning  and 
Development  Branch,  726  Minnesota 
Avenue,  Kansas  City,  Kansas  66101, 
(913) 551-7603. 
SUPPLEMENTARY  INFORMATION: 

The  supplementary  information  is 
organized  in  the  following  order: 
What  does  this  document  do? 
What  is  the  authority  for  delegation? 
What  does  delegation  accomplish? 
What  is  being  deleeated? 
What  is  notbeing  delegated? 
List  of  Delegation  Tables 
Table  I— NSPS,  40  CFR  Part  60 
Table  H— NESHAPS,  40  CFR  Part  61 


Table  ffl— NESHAPS,  40  CFR  Part  63 
Summary  of  this  Action 

•  What  does  this  dociunent  do? 
The  EPA  is  providing  notice  that  it  is 

delegating  authority  for  implementation 
and  enforcement  of  the  Federal 
standards  shown  in  the  tables  below  to 
the  state  and  local  air  agencies  in  Region 
VII.  This  delegation  notice  updates  the 
delegation  tables  most  recently 
published  at  40  FR  32033,  June  12, 
1997. 

•  What  is  the  authority  for 
delegation? 

1.  Section  111(c)(1)  of  the  Clean  Air 
Act  (CAA)  authorizes  the  EPA  to 
delegate  authority  to  any  state  agency 
which  submits  adequate  regulatory 
procedures  for  implementation  and 
enforcement  of  the  NSPS  program.  The 
NSPS  standards  are  codified  at  40  CFR 
Part  60. 

2.  Section  112(1)  of  the  CAA  and  40 
CFR  Part  63,  subpart  E.  authorizes  the 
EPA  to  delegate  authority  to  any  state  or 
local  agency  which  submits  adequate 
regulatory  procedures  for 
implementation  and  enforcement  of 
emission  standards  for  hazardous  air 
pollutants.  The  hazardous  air  pollutant 
standards  are  codified  at  40  CFR  Parts 
61  and  63,  respectively. 

•  What  does  delegation  accomplish? 
Delegation  confers  primary 

responsibility  for  implementation  and 
enforcement  of  the  listed  standards  to 
the  respective  state  and  local  air 
agencies.  However,  the  EPA  also  retains 
the  authority  to  enforce  the  standards  if 
it  so  desires. 

•  What  is  being  delegated? 
Tables  I,  II,  ana  III  below  list  the 

delegated  standards.  The  first  date  in 
each  block  is  the  publication  date  of  the 
CFR  which  contains  the  standard.  The 
second  date  is  the  most  recent  effective 
date  of  the  state  agency  rule  for  which 
the  EPA  is  providing  or  updating  the 
delegation. 

What  is  not  being  delegated? 
1.  The  EPA  regulations  effective  after 
the  first  date  specified  in  each  block 
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have  not  been  delegated,  and  authority 
for  implementation  of  these  regulations 
is  retained  solely  by  the  EPA. 

2.  In  some  cases,  the  standards 
themselves  specify  that  specific 
provisions  are  not  delegable.  You 
should  review  the  standard  for  this 
information. 

3.  In  some  cases,  the  agency  rules  do 
not  adopt  the  Federal  standard  in  its 
entirety.  Each  agency  rule  (available 


from  the  respective  agency)  should  be 
consulted  for  specific  information. 

4.  In  some  cases,  existing  delegation 
agreements  between  the  EPA  and  the 
agencies  limit  the  scope  of  the  delegated 
standards.  Copies  of  delegation 
agreements  are  available  from  the  state 
agencies,  or  from  this  office. 

5.  With  respect  to  40  CFR  Part  63, 
subpart  A,  General  Provisions  (see  Table 
ni),  the  EPA  has  determined  that 


§§  63.6(g),  63.6(h)(9).  63.7(e)(2)(ii)  and 
(f).  63.8(f).  and  63.10(f)  cannot  be 
delegated.  Additional  information  is 
contained  in  an  EPA  memorandum 
titled  "Delegation  of  40  CFR  Part  63 
General  Provisions  Authorities  to  State 
and  Local  Air  Pollution  Control 
Agencies"  from  John  Seitz,  Director,' 
Office  of  Air  Quality  Planning  and 
Standards,  dated  July  10, 1998. 
•  List  of  Delegation  Tables 


Table  I.— Delegation  of  Authority— Part  60  NSPS— Region  VII 


Subpart 


A  .. 
D.. 
Da 
Ob 
Dc 
E  .. 
Ea. 
Eb. 
Ec  . 
F  ... 
G  .. 
H  ... 
I  .... 
J  ... 
K  ... 


Ka. 

Kb. 
L  .... 
M  ... 
N  .... 
Na.. 
O  ... 
P.... 
Q  ... 
R.... 
S.... 
T  .... 


Source  category 


General  Provisions 


Fossil-Fuel  Fired  Steam  Generators  for  Which  Construction  is  Com- 
menced After  August  17.  1971. 

Electric  Utility  Steam  Generating  Units  for  Which  Construction  is  Com- 
menced After  September  18,  1978. 

Industrial-Commerciai-lnstitutional  Steam  Generating  Units 

Small  Industrial-Commercial-lnstitutional  Steam  Generating  Units 
Incinerators  

Municipal  Waste  Combustors  Constructed  after  December  20,  1989,  and 

on  or  before  September  20,  1994.. 
Municipal  Waste  Combustors  for  Which  Construction  is  Commenced 

after  September  20,  1994. 
Hospital/medical/infectious  Waste  Incinerators  for  Which  Construction 

Commenced  after  June  20,  1996. 
Portland  Cement  Plants 


Nitric  Acid  Rants  

Sulfuric  Add  Plants  .: 

Asphaltic  Concrete  Plants 
Petroleum  Rerineries  


Storage  Vessels  for  Petroleum  Liquid  for  Which  Construction,  Recon- 
struction, or  Modification  Commenced  After  June  11.  1973  and  Prior 
to  May  19,  1978. 

Storage  Vessels  for  Petroleum  Liquid  for  Which  Construction,  Recon- 
struction, or  Modification  Commenced  After  May  18.  1978.  and  Prior  to 
July  23,  1984. 

Volatile  Organic  Liquid  Storage  Vessels  for  Which  Construction,  Recon- 
struction, or  Modification  Commenced  After  July  23,  1984 

Secondary  Lead  Smelters  


Brass  &  Bronze  Production  Plants 


Basic  Oxygen  Process  Furnaces  for  Which  Construction  is  Commenced 

After  June  11.  1973. 
Basic  Oxygen  Process  Steelmaking  Facilities  for  Which  Construction  is 

Commenced  After  January  20.  1983. 
Sewage  Treatment  Plants  


Primary  Copper  Smelters  

Primary  Zinc  Smelters  

Primary  Lead  Smelters 

Primary  Aluminum  Reduction  Plants  . 
Wet  Process  Phosphoric  Acid  Plants 


U Superphosphoric  Acid  Plants 


State  of 
Iowa 


06/29/97 
06/29/98 
06/12/97 
06/29/98 
06/12/97 
06/29/98 
06/12/97 
06/29/98 
06/12/97 
06/29/98 
06/12/97 
06/29/98 
06/12/97 
06/29/98 


06/12/97 
06/29/98 
06/12/97 
06/29/98 
06/12/97 
06/29/98 
06/12/97 
06/29/98 
06/12/97 
06/29/98 
06/12/97 
06/29/98 

06/12/97 
06/29/98 

06/12/97 

06/29/98 

06/12/97 

06/29/98 

06/12/97 

06/29/98 

06/12/97 

06/29/98 

06/12/97 

06/29/98 

06/12/97 

06/29/98 

06/12/97 

06/29/98 

06/12/97 

06/29/98 

06/12/97 

06/29/98 

06/12/97 

06/29/98 

06/12/97 

06/29/98 

06/12/97 

06/29/98 


State  of 
Kansas 


07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06/06«7 
07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06/06/97 


07/01/96 
06/06/97 
07/01/96 
06/06«7 
07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06/06/97 

07/01/96 
06/06/97 

07/01/96 

06/06/97 

07/01/96 

06/06/97 

07/01/96 

06/06/97 

07/01/96 

06/06/97 

07/01/96 

06/06/97 

07/01/96 

06/06/97 

07/01/96 

06/06/97 

07/01/96 

06I06J97 

07/01/96 

06/06/97 

07/01/96 

06/06/97 

07/01/96 

06/06/97 

07/01/96 

06/06/97 


State  of 
Missouri 


07/01/96 
02/28/98 
07/01/96 
02/28/98 
07/01/96 
02/28/98 
07/01/96 
02/28/98 
07/01/96 
02/28/98 
07/01/96 
02/28/98 
07/01/96 
02/28/96 


07/01/96 
02/28/98 
07/01/96 
02/28/98 
07/01/96 
02/28/98 
07/01/96 
02/28/98 
07/01/96 
02/28/98 
07/01/96 
02/28/98 

07/01/96 
02/28/98 

07/01/96 

02/28/98 

07/01/96 

02/28/98 

07/01/96 

02/28/98 

07/01/96 

02/28/98 

07/01/96 

02/28/98 

07/01/96 

02/28/98 

07/01/96 

02/28/98 

07/01/96 

02/28/98 

07/01/96 

02/28/98 

07/01/96 

02/28/98 

07/01/96 

02/28/98 

07/01/96 

02/28/98 


State  of 
Nebraska 


07/01/92 
09/07/97 
07/01/92 
09/07/97 
07/01/92 
09/07/97 
07/01/92 
09/07/97 
07/01/92 
09/07/97 
07/01/92 
09/07/97 
07/01/92 
09/07/97 
07/01/96 
09/07/97 


07/01/92 
09/07/97 
07/01/92 
09/07/97 
07/01/92 
09/07/97 
07/01/92 
09/07/97 
07/01/92 
09/07/97 
07/01/92 
09/07/97 

07/01/92 
09/07/97 

07/01/92 

09/07/97 

07/01/92 

09/07/97 

07/01/92 

09/07/97 

07/01/92 

09/07/97 

07/01/92 

09/07/97 

07/01/92 

09/07/97 

07/01/92 

09/07/97 

07/01/92 

09/07/97 

07/01/92 

09/07/97 

07/01/92 

09/07/97 

07/01/92 

09/07/97 

07/01/92 

09/07/97 


EB 
CIC 
[ID 
EE 
IG 
IIH 
IK 
IL  . 


Subpart 


I'P 
()Q 

)R 
:» 

T. 
IJU 
TV 


VW  . 

(X  ... 
kAA  . 
»B  . 
>DD 
=FF.. 
3QG 
■IHH 
II  ..... 
UJ... 
<KK  . 
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Table  I.— Delegation  of  Authority— Part  60  NSPS— Region  VII— Continued 


Source  category 


Diammonium  Phosphate  Plants 

Triple  Superphosphate  Plants 

Granular  Triple  Superphosphate  Storage  Facilities 

Coal  Preparation  Plants 

Ferroalloy  Production  Facilities  


Steel  Plant  Electric  Arc  Furnaces  Constructed  After  October  21,  1974, 
and  on  or  Before  August  17, 1983. 

Steel  Plant  Electric  Arc  Furnaces  &  Argon-Oxygen  Decartxirization  Ves- 
sels Constructed  After  August  7, 1983. 

Kraft  Pulp  Mills 


Glass  Manufacturing  Plants 

Grain  Elevators 

Surface  Coating  of  Metal  Furniture  

Stationary  Gas  Turt)ines ....~ ~ 

Ume  Manufacturing  Plants 

Lead-Acid  Battery  Manufacturing  Plants 

Metallic  Mineral  Processing  Plants 

Auto  &  Light-Duty  Tmck  Surface  Coating  Operations  

Phosphate  Rock  Plants  

Anrvnonium  Sulfate  Manufacture  ~ ~ 

Graphic  Arts  Industry:  Publication  Rotogravure  Printing 

Pressure  Sensitive  Tape  &  Label  Surface  Coating  Operations 

Industrial  Surface  Coating:  Large  Appliances 

Metal  Coil  Surface  Coating 

Asphalt  Processing  &  Asphalt  Rooring  Manufacture  

SOCMI  Equipment  Leaks  (VOC) 

Beverage  Can  Surface  Coating  Industry 

Bulk  Gasoline  Terminals  „ 

New  Residential  Wood  Heaters  

Rubber  Tire  Manufacturing  Industry 

Polymer  Manufacturing  Industry  (VOC)  - 

Flexible  Vinyl  and  Urethane  Coating  and  Printing  

Equipment  Leaks  of  VOC  in  Petroleum  Refineries 

Synthetic  Fiber  Productkxi  Facilities  

SOCMI  AIR  Oxklation  Unit  Processes 

Petroleum  Dry  Cleaners  

VOC  Leaks  from  Onshore  Natural  Gas  Processing  Plants  


State  of 

State  of 

State  of 

State  of 

Iowa 

Kansas 

Missouri 

Nebraska 

06/12/97 

07/01/96 

07/01/96 

07/01/92 

06/29/98 

06/06/97 

02/28/98 

09«)7/97 

06/12/97 

■  07/01/96 

07/01/96 

07/01/92 

06/29/98 

06/06/97 

02/28/98 

09«)7/97 

06/12/97 

07/01/96 

07/01/96 

07/01/92 

06/29/98 

06/06/97 

02/28/98 

09W7/97 

06/1 2«7 

07/01/96 

07/01/96 

07/01/92 

06/29/98 

06/06/97 

02/28/98 

09/07/97 

06/12/97 

07/01/96 

07/01/96 

07/01/92 

06/29/98 

06/06/97 

02/28/98 

09rt)7/97 

06/12/97 

07/01/96 

07/01/96 

07/01/92 

06/29/98 

06A)6/97 

02/28/98 

09«)7/97 

06/1 2«7 

07/01/96 

07/01/96 

07/01/92 

06/29/98 

06«)6«7 

02/28/98 

09«)7/97 

06/12/97 

07/01/96 

07/01/96 

06/29/98 

06«)6«7 

02/28/98 

06/1 2«7 

07/01/96 

07/01/96 

07/01/92 

06/29/98 

06A)6/97 

02/28/98 

09/07/97 

06/1 2«7 

07/01/96 

07/01/96 

07/01/92 

06/29/98 

06«)6«7 

02/28/98 

09«)7/97 

06/12/97 

07/01/96 

07/01/96 

07/01/92 

06/29/98 

06A)6/97 

02/28«8 

09«)7/97 

06/12/97 

07/01/96 

07/01/96 

07/01/92 

06/29/98 

06/06/97 

02/28/98 

09«)7/97 

06/1 2«7 

07/01/96 

07/01/96 

07/01/92 

06/29/98 

06A)6«7 

02/28«8 

09W7/97 

06/1 2«7 

07/01/96 

07/01/96 

07/01/92 

06/29/98 

06A)6/97 

02/28/98 

09«)7/97 

06/12/97 

07/01/96 

07/01/96 

07/01/92 

06/29/98 

06«6«7 

02/28/98 

09«)7/97 

06/12/97 

07/01/96 

07/01/96 

07/01/92 

06/29/98 

06/06/97 

02/28/98 

09«)7/97 

06/12/97 

07/01/96 

07/01/96 

07/01/92 

06/29/98 

0&I0&I97 

02/28/98 

09W7/97 

06/12/97 

07/01/96 

07/01/96 

07/01/92 

06/29/98 

06/06«7 

02/28/98 

09rt)7/97 

06/1 2«7 

07/01/96 

07/01/96 

07/01/92 

06/29/98 

06/06/97 

02/28/98 

09/07/97 

06/1 2«7 

07/01/96 

07/01/96 

07/01/92 

06/29/98 

06A)6/97 

02/28/98 

09A)7/97 

06/1 2«7 

07/01/96 

07/01/96 

07/01/92 

06/29/98 

06/06/97 

02/28/98 

09«)7/97 

06/1 2«7 

07/01/96 

07/01/96 

07/01/92 

06/29/98 

06A)6«7 

02/28/98 

09rt)7/97 

06/12/97 

07/01/96 

07/01/96 

07/01/92 

06/29/98 

06A)6/97 

02/28/98 

09«)7/97 

06/1 2«7 

07/01/96 

07/01/96 

07/01/92 

06/29/98 

06A)6«7 

02/28/98 

09m7fB7 

06I^2J97 

07/01/96 

07A)1/96 

07/01/92 

06/29/98 

06/06/97 

02/28/98 

09A)7/97 

06/12/97 

07/01/96 

07/01/96 

07/01/92 

06/29/98 

06/06/97 

02/28/98 

09/07/97 

08«1/93 

07/01/96 

07/01/96 

06/29/98 

06rt)6«7 

02/28/98 

06/12/97 

07/01/96 

07/01/96 

07/01/92 

06/29/98 

06A)6/97 

02/28/98 

09rt)7/97 

06/12/97 

07/01/96 

06/29/98 

06/06/97 

06/1 2«7 

07/01/96 

07/01/96 

07/01/92 

06/29/98 

06«)6«7 

02/28/98 

09«)7/97 

06/12/97 

07/01/96 

07/01/96 

07/01/92 

06/29/98 

06/06/97 

02/28/98 

09«7/97 

06/12/97 

07/01/96 

07/01/96 

07/01/92 

06/29/98 

06«)6«7 

02/28«8 

09«)7/97 

06/12/97 

07/01/96 

07/01/96 

07/01/92 

06/29/98 

06/06/97 

02/28/98 

09«)7/97 

06/1 2«7 

07/01/96 

07/01/96 

07/01/92 

06/29/98 

06A)6/97 

02/28/98 

09«)7/97 

06/12/97 

07/01/96 

07/01/56 

07/01/92 

06/29/98 

06A)6/97 

02/28/98 

09«)7/97 
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Table  I.— Delegation  of  Authority— Part  60  NSPS— Region  VII— Continued 


Subpart 


LLL  .. 

NNN 

OOO 

PPP  . 

QOQ 

RRR 

SSS  . 

TTT.. 

UUU  , 

VW  .. 

WWW 


Source  category 


Onshore  Natural  Gas  Processing:  SO2  Emissions  

VOC  Emissions  from  SOCMI  Distillation  Operations _ 

Nonmetallic  Mineral  Processing  Plants  

Wool  Fiberglass  Insulation  Manufacturing  Plants  

VOC  Emissions  from  Petroleum  Refinery  Wastewater  Systems 

VOC  Emissions  from  SOCMI  Reactor  Processes  

Magnetic  Tape  Coating  Facilities  

Surface  Coating  of  Plastic  Parts  for  Business  Machines 

Calciners  &  Dryers  in  Mineral  Industries 

Polymeric  Coating  of  Supporting  Sul)strates  Facilities  

New  Municipal  Solid  Waste  Landfills  Accepting  Waste  On  or  After  Mav 
30,1991. 


State  of 
Iowa 


06/12/97 
06/29/98 
06/12/97 
06/29/98 
06/12/97 
06/29/98 
06/12/97 
06/29/98 
06/12/97 
06/29/98 
06/12/97 
06/29/98 
06/12/97 
06/29/98 
06/12/97 
06/29/98 
06/12/97 
06/29/98 
06/12/97 
06/29/98 
06/12/97 
06/29/98 


State  of 
Kansas 


07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06/06«7 
07/01/96 
06/06/97 
07/01/96 
06/06«7 
07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06/06/97 


State  of 
Missouri 


07/01/96 
02/28/98 
07/01/96 
02/28/98 
07/01/96 
02/28/98 
07/01/96 
02/28/98 
07/01/96 
02/28/98 
07/01/96 
02/28/98 
07/01/96 
02/28/98 
07/01/96 
02/28/98 
07/01/96 
02/28/98 
07/01/96 
02/28/98 
07/01/96 
02/28/98 


Table  II.— DELEGATION  OF  AUTHORITY— PART  61  NESHAP— REGION  VII 


Sub-part 


A 
B 
C 
D 

E 
F 
J 
L 
M 
N 
O 
P 

Q 
R 
T 
V 
W 
Y 
BB 


Source  category 


General  Provisions 

Radon  Emissions  from  Underground  Ura- 
nium Mines. 
Beryllium 

Beryllium  Rocket  Motor  Firing 

Mercury  

Vinyl  Chloride 

Equipment      Leaks      (Fugitive      EmisskMi 

Sources)  of  Benzene. 
Benzene  Emissions  from  Coke  By-Product 

Recovery  Plants. 
Ast)estos 

Inorganic  Arsenic  Emissions  from  Glass 
Manufacturing  Plants. 

Inorganic  Arsenic  Emissions  from  Primary 
Copper  Smelters. 

Inorganic  Arsenic  Emissions  from  Arsenic 
Trioxide  and  Metallk:  Arsenic  Production 
Facilities. 

Radon  Emissions  from  Department  of  En- 
ergy Facilities. 

Radon  Emissions  from  Phosphogypsum 
Stacks. 

Radon  Emissions  from  the  Disposal  of  Ura- 
nium Mill  Tailings. 

Equipment  Leaks  (Fugitive  Emission 
Sources). 

Radon  Emissions  from  Operating  Mill 
Tailings. 

Benzene  Emisskms  from  Benzene  Storage 
Vessels. 

Benzene  Emissions  from  Benzene  Transfer 
Operations. 


State  of 
Iowa 


10/14/97 
06/29/98 


10/14/97 
06/29/98 
10/14/97 
06/29/98 
10/14/97 
06/29/98 
10/14/97 
06/29/98 
10/14/97 
06/29/98 
10/14/97 
06/29/98 
10/14/97 
06/29/98 
10/14/97 
06/29/98 
10/14/97 
06/29/98 
10/14/97 
06/29/98 


State  of 
Kansas 


10/14/97 
06/29/98 


10/14/97 
06/29/98 
10/14/97 
06/29/98 


07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06/06/97 

07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06/06/97 
07/01/96 
06/06/97 


State  of 
Missouri 


07/01/96 
02/28/98 


07/01/96 
02/28/98 
07/01/96 
02/28/98 
07/01/96 
02/28/98 
07/01/96 
02/28/98 
07/01/96 
02/28/98 
07/01/96 
02/28/98 
07/01/88 
02/28/98 
07/01/96 
02/28/98 
07/01/96 
02/28/98 
07/01/96 
02/28/98 


State  of  Ne- 
txaska 


07/01/96 
02/28/98 


07/01/92 
09/07/97 


07/01/92 
09/07/97 
07/01/92 
09/07/97 
07/01/92 
09/07/97 
07/01/92 
09/07/97 
07/01/92 
09/07/97 
07/01/92 
09/07/97 
07/01/92 
09/07/97 
07/01/92 
09/07/97 
07/01/92 
09/07/97 
07/01/92 
09/07/97 


Lincoln-Lan- 
caster 
County 


07/01/92 
09/07/97 


07/01/92 
09/07/97 
07/01/92 
09/07/97 


07/01/92 
05/16/95 


07/01/92 
05/16/95 
07/01/92 
05/16/95 
07/01/92 
05/16/95 
07/01/92 
05/16/95 
07/01/92 
05/16/95 
07/01/92 
05/16/95 
07/01/92 
05/16/95 
07/01/92 
05/16/95 
07/01/92 
05/16/95 
07/01/92 
05/16/95 


07/01/92 
05/16/95 


07/01/92 
05/16/95 
07/01/92 
05/16/95 


State  of 
Nebraska 


07/01/92 
09/07/97 
07/01/92 
09/07/97 
07/01/92 
09/07/97 
07/01/92 
09/07/97 
07/01/92 
09/07/97 


07/01/92 
09/07/97 
07/01/92 
09/07/97 
09/28/92 
09/07/97 
07/01/92 
09/07/97 
07/01/96 
09/07/97 


City  of 
Omaha 


07/01/92 
05/29/95 


07/01/92 
05/29/95 
07/01/92 
05/29/95 
07/01/92 
05/29/95 
07/01/92 
05/29/95 
07/01/92 
05/29/95 
07/01/92 
05/29/95 
07/01/92 
05/29/95 
07/01/92 
05/29/95 
07/01/92 
05/29/95 
07/01/92 
05/29/95 


07/01/92 
05/29/95 


07/01/92 
05/29/95 
07/01/92 
05/29/95 
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Table  II.    DELEGATION  OF  AUTHORITY— PART  61  NESHAP— REGION  VII— Continued 

State  of 

State  of 

State  of 

State  of  Ne- 

Lincoln-Larv 
caster 
County 

City  of 

3ut>part 

Source  category 

Iowa 

Kansas 

Missouri 

braska 

Omaha 

IF 

Benzene  Waste  Operations 

10/14/97 

07/01/96 

07/01/92 

07/01/92 

07/01/92 

06/29/98 

06/06«7 

09/07/97 

05/16/95 

05/29«5 

Table  III.— Delegation  of  Authority— Part  63  NESHAP— 

■REGION  VII 

Sub- 
part 

State  of 

State  of 

State  of 

State  of  Ne- 

Lincoln-Lan- 
caster 
County 

City  of 

Source  category 

Iowa 

Kansas 

Missouri 

braska 

Omaha     - 

n 

General  Provisions 

08/11/97 
06/29/98 

07/01/96 
06«)6/97 

12/31/96 
02/28/98 

07/01/97 
08/11/98 

^^d  Iwl  CM    W   t  WV ■<>■%#>  PW    •»•»••••••••#■••••••••••••••••••••••••" 

n 

Requirements  for  Control  Technology  De- 

08/11/97 

07/01/96 

12/31/96 

terminations  for  Major  Sources  in  Accord- 

06/29/98 

06/06/97 

02/28/98 

ance  with  aean  Air  Act  Section  1 12{j). 

) 

Compliance  Extensions  for  Early  Reduc- 

08/11/97 

07/01/96 

12«1/96 

12/29/92 

07/01/97 

12/29/92 

tions  of  Hazardous  Air  Pollutants. 

06/29/98 

06/b6«7 

02/28/98 

09/07/97 

08/11/98 

11/17/95 

: 

Organic  Hazardous  Air  Pollutants  from  the 

08/11/97 

07/01/96 

12/31/96 

07/01/97 

Synthetic  Organic  Chemical  Manufactur- 

06/29/98 

06«)6«7 

02/28/98 

08/11/98 

i 

ing  Industry. 
Organic  Hazardous  Air  Pollutants  from  the 

08/11/97 

07/01/96 

12/31/96 

07/01/97 

Synthetic  Organic  Chemical  Manufactur- 

06/29/98 

06/06/97 

02/28/98 

08/11/98 

ing  Industry  for  Process  Vents,  Storage 

Vessels,     Transfer     Operations,     and 

Wastewater. 

1 

Organic  Hazardous  Air  Pollutants  for  Equip- 

08/11/97 

07/01/96 

12«1/96 

07/01/97 

ment  Leaks. 

06/29/98 

06/06«7 

02/28/98 

' 

08/11/98 

Organic  Hazardous  Air  Pollutants  for  Cer- 

08/11/97 

07/01/96 

12/31/96 

07/01/97 

tain  Processes  SubfecX  to  the  Negotiated 

06/29/98 

06/06/97 

02/28/98 

08/11/98 

Regulation  for  Equipment  Leaks. 

Coke  Oven  Batteries 

08/11/97 

07/01/96 

12/31/96 

06/29/98 

06/06/97 

02/28/98 

^ 

Perchkvoethylene     Emissions    from    Dry 

08/11/97 

07/01/96 

12«1/96 

07/01/96 

07/01/97 

07/01/96 

Cleaning  Facilities. 

06«9/98 

oemm? 

02/28/98 

09/07/97 

08/11/98 

04/01/98 

A 

Chromium  Emisstons  from  Hard  and  Deco- 

08/11/97 

07/01/96 

12/31/96 

07/01/96 

0//01/97 

07/01/96 

rative  Chromium  Electroplating  Anodizing 

06/29/98 

06/06/97 

02/28/98 

09/07/97 

08/11/98 

04/01/98 

Tanks. 

D 

Ethylene  Oxide  Sterilization  Facilities 

08/11/97 
06/29/98 

07/01/96 
06/06/97 

12/31/96 
02/28/98 

07/01/97 

08/11/98 

3 

Industrial  Process  Cooling  Towers  

08/11/97 

07/01/96 

12«1/96 

07/01/96 

07/01/97 

07/01/96 

06/29/98 

06/06/97 

02/28/98 

09/07/97 

08/11/98 

04/01/98 

R 

Gasoline  Distribution  Facilities 

08/11/97 
06/29/98 

07/01/96 
06«)6/97 

12/31/96 
02/28/98 

07/01/96 
09/07/97 

07/01/97 
08/11/98 

07/01/96 

04/01/98 

s 

Pulp  and  Paper  NorvCombustion. 

r 

Halooenated  Solvent  Cleanina  

08/11/97 
06/29/98 

07/01/96 
06/06/97 

12/31/96 
02/28/98 

07/01/96 
09/07/97 

07/01/97 
08/11/98 

07/01/96 

ricuvuw  ici»w*j  v^*/i*^i  1*  ^^»^^*»>  "•  "JJ     «»•«•••••••••••••••• 

04/01/98 

u 

Pohrmers  and  Resins  Grouo  1 

08/11/97 
06/29/98 

«  - 

07/01/97 
08/11/98 

I    Wlwlls«^*w   CU  t\J   I  i^wit  »w   %*■  **«#^   •    .••••••■•••••••••••••• 

\N 

Epoxy  Resins  and  Non-Nyton  Polyamktes 

08/11/97 

07/01/96 

07/01/97 

AO/4  4  tf\0 

Production. 

06/29/98 

06/06/97 

08/11/98 

X 

Saronrtarv  Lead  SmeKim      

08/11/97 
06/29/98 

07/01/96 
06/06/97 

12/31/96 
02/28/98 

07/01/96 
09/07/97 

07/01/97 
08/11/98 

07/01/96 

O^nA/IIUCUJ    ^VCIU  ^^li^itiit^    ............................ 

04/01/98 

Y 

Marine  Tank  Vessel  Loading  Operations  .... 

08/11/97 
06/29/98 

07/01/96 
06/06«7 

12A31/96 
02/28/98 

cc 

Petroleum  Refineries 

08/11/97 
06/29/98 

07/01/96 
06rt)6«7 

12«1/96 
02/28/98 

-r 

07/81/97 
08/11/98 

f       ^^U  ^^I^^^^V  II      ■    V^^l  ■•  W^^t  V^^4#       »••»•••••••••■•••»■•■•■•*»"»••"»"»»» 

DD 

Off-Site  Waste  Ooerations 

08/11/97 

07/01/96 

07/01/97 

^^11     ^^ilv     WWO^tw    %^»****  ^»»*^  •«*      ••••••••»•»•••••••■•••••••• 

06/29/98 

06/06/97 

08/11/98 

EE 

Mannetic  Taoe  Manufacturim  

08/11/97 
06/29/98 

07/01/96 
06/06«7 

12/31/96 
02/28/98 

07/01/97 
08/11/98 

IVIOUI  lw%lw     1  dk^O    i»ioi  iMi^«****i  ■■  "^      ••••••••••••••••••••• 

GG 

Aerospace  Manufacturing  and  Rework  Fa- 

08/11/97 

07/01/96 

12«1/96 

07/01/96 

07/01/97 

07/01/96 

cilities. 

06/29/98 

06/06/97 

02/28/98 

09/07/97 

08/11/98 

04/01/98 

II 

RhinhiiiMina  and  Shio  Reoair    

08/11/97 

07/01/96 

12/31/96 

Wl  N^AAJinXI  1^    CUKJ    %^l  H^^    1  l^|^»ll       ........••.*......•*■* 

06/29/98 

06/06/97 

02/28«8 

JJ 

Wood  Furniture  Manufacturing  Operations  .. 

08/11/97 

07/01/96 

12/31/96 

07/01/96 

07/01/98 

07/01/96 

06/29/98 

06/06«7 

02/28/98 

09/07/97 

08/11/98 

04/01/98 

KK 

Printina  and  Put)lishirKl  Industry  

08/11/97 
06/29/98 

07/01/96 
06/06/97 

07/01/97 
08/11/98 

r  1 II  lUI  fU    W  Iw    I     Ufc*n^*  ■••  »5*    iir\**»^*My      ■••■■••■■■■■■•■>•• 

U. 

Primary  Aluminum  Production. 

. 

EEE 

Hazardous  Waste  Combustors. 

1 
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Table  III.— Delegation  of  Authority— Part  63  NESHAP    Region  VII— Continued 

Sub- 
part 

Source  category 

State  of 
Iowa 

State  of 
Kansas 

State  of 
Missouri 

State  of  Ne- 
txaska 

Lincoln-Lan- 
caster 
County 

City  of 
Omaha 

GGG 

JJJ 

Pfiarmaceutical  Production. 

Polymers  and  Resins  Group  IV  

08/11/97 
06/29/98 

07/01/97 
08/11/98 

•  Summary  of  this  action: 

After  a  review  of  the  submissions,  the 
Regional  Administrator  determined  that 
delegation  was  appropriate  for  the 
source  categories  with  the  conditions  set 
forth  in  the  original  NSPS  and  NESHAP 
delegation  agreements,  and  the 
limitations  in  all  applicable  regulations, 
includmg  40  CFR  Parts  60.  61,  and  63. 

You  should  refer  to  the  applicable 
agreements  and  regulations  referenced 
above  to  determine  specific  provisions 
which  are  not  delegated. 

All  sources  subject  to  the 
requirements  of  40  CFR  Parts  60,  61 , 
and  63  are  also  subject  to  the  equivalent 
requirements  of  the  above-mentioned 
state  or  local  agencies. 

The  EPA's  review  of  the  pertinent 
regulations  shows  that  they  contain 
adequate  and  effective  procedures  for 
the  implementation  and  enforcement  of 
these  Federal  standards.  This  notice 
informs  the  public  of  delegations  to  the 
above  mentioned  agencies. 
Administrative  statement: 

A.  Executive  Order  (E.O.)  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.O.  12866,  entitled 
"Regulatory  Planning  and  Review." 

B.  E.O.  12875:  Enhancing  the 
Intergovernmental  Partnership 

Under  E.O.  12875,  the  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
unless  the  Federal  Government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments,  or  the  EPA  consults  with 
those  governments.  If  the  EPA  complies 
by  consulting,  E.O.  12875  requires  the 
EPA  to  provide  to  OMB  a  description  of 
the  extent  of  the  EPA's  prior 
consultation  with  representatives  of 
affected  state,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition.  E.O. 
12875  requires  the  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 


provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates."  Today's  rule  does  not  create 
a  mandate  on  state,  local,  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  E.O.  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23, 1997) 
appUes  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
the  EPA  has  reason  to  believe  may  have 
a  disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks  which  may  have  a 
disproportionate  effect  on  children. 

D.  E.O.  13084:  Consultation  and 
Coordination  with  Indian  Tribal 
Governments 

Under  E.O.  13084,  the  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  imless  the  Federal 
Government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  the  EPA  consults  with 
those  governments.  If  the  EPA  complies 
by  consulting.  E.O.  13084  requires  the 
EPA  to  provide  to  OMB.  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  the 
EPA's  prior  consultation  with 
representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 


of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  E.O.  13084 
requires  the  EPA  to  develop  an  effective 
process  permitting  elected  officials  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  imiquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  afiiect  the 
commimities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibifity  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements,  imless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  State  Implementation 
Plan  (SIP)  approvals  under  section  110 
and  subchapter  I,  part  D  of  the  CAA  do 
not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
state  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  create  any  new  requirements,  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the 
CAA,  preparation  of  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  state 
action.  The  CAA  forbids  the  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA.  427  U.S.  246.  255-€6  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  the  EPA 


Federal  Register /Vol.  63,  No.  245 /Tuesday.  December  22,  1998 /Rules  and  Regulations        70681 


1 1  List  prepare  a  budgetary  impact 
St  itement  to  accompany  any  proposed 
c  I  final  rule  that  includes  a  Federal 
iiandate  that  may  result  in  estimated 
ailnual  costs  to  state,  local,  or  tribal 
governments  in  the  aggregate;  or  to 
private  sector,  of  $100  million  or  more. 
tJftder  section  205,  the  EPA  must  select 
t^e  most  cost-effective  and  least 
b^densome  alternative  that  achieves 
me  objectives  of  the  rule  and  is 
oinsistent  with  statutory  requirements, 
^tion  203  reqiiires  the  EPA  to 
establish  a  plan  for  informing  and 
Advising  any  small  governments  that 
ifnay  be  significantly  or  uniquely 
impacted  by  the  rule. 

The  EPA  "has  determined  that  the 
I  ipproval  action  promulgated  does  not 
i  ilclude  a  Federd  mandate  that  may 
1  ^sult  in  estimated  annual  costs  of  $100 
]  ikillion  or  more  to  either  state,  local,  or 
1  nbal  governments  in  the  aggregate,  or 
1  ^  the  private  sector.  This  Federal  action 
i  ibproves  preexisting  requirements 

jnder  state  or  local  law,  and  imposes  no 
:  ijew  requirements.  Accordingly,  no 
iidditional  costs  to  state,  local,  or  tribal 

ovemments,  or  to  the  private  sector, 
isult  &t>m  this  action. 

.  Submission  to  Congress  and  the 
imptroller  General 

The  Congressional  Review  Act,  5 
.S.C.  801  et  seq.,  as  added  by  the  Small 
business  Regulatory  Enforcement 
fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
Bgency  promulgating  the  rule  must 
Submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
Ipf  the  United  States.  The  EPA  will 
Isubmit  a  report  containing  this  rule  and 
Other  required  information  to  the  U.S. 
iSenate,  the  U.S.  House  of 
[Representatives,  and  the  U.S. 
IComptroUer  General  prior  to  publication 
k)f  the  rule  in  the  Federal  Rej^er.  A 
imajor  rule  cannot  take  effect  until  60 
days  after  it  is  published  in  the  Federal 
Register.  This  rule  is  not  a  "major"  rule 
as  defined  by  5  U.S.C.  804(2). 

,  Petitions  for  Judicial  Review 

Under  secUon  307(b)(1)  of  the  CAA, 
itions  for  judicial  review  of  this 
ion  must  be  filed  in  the  United  States 
lurt  of  Appeals  for  the  appropriate 
ircuit  by  February  22, 1999.  Filing  a 
tetition  for  reconsideration  by  the 
.dministrator  of  this  final  rule  does  not 
^ect  the  finality  of  this  rule  for  the 

iurposes  of  judicial  review,  nor  does  it 
xtend  the  time  within  which  a  petition 
tor  judicial  review  may  be  filed,  and 
$hall  not  postpone  the  effectiveness  of 
inch  rule  or  action.  This  action  may  not 
le  challenged  later  in  proceedings  to 


enforce  its  requirements.  (See  section 
307(b)(2).) 

Authority:  This  document  is  issued  under 
the  authority  of  sections  101, 110, 112.  and 
301  of  the  CAA,  as  amended  (42  U.S.C.  7401, 
7410,  7412,  and  7601). 

Dated:  December  2, 1998. 
William  Rice, 

Acting  Regional  Administrator.  Region  VU. 
IFR  Doc.  98-33840  Filed  12-21-98;  8:45  am) 
MLUNQ  CODE  aeao-ao-p 

ENVIRONMENTAL  PROTECTION 
AGENCY 


40CFRPart86 
[FRL-6196-4] 

Control  of  Air  Pollution  From  Motor 
Vehicles  and  New  Motor  Vehicle 
Engines;  Modification  of  Federal  On- 
t>oard  Diagnostic  Regulations  for 
Light-Duty  Vehicles  and  Light-Duty 
Trucks:  Extension  of  Acceptance  of 
California  OBD II  Requirements 

agency:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

SUMMARY:  Today's  action  finaUzes 
modifications  to  the  federal  on-board 
diagnostics  regulations,  including: 
harmonizing  the  emission  levels  above 
which  a  component  or  system  is 
considered  malfunctioning  (i.e.,  the 
malfunction  thresholds)  with  those  of 
the  Cahfomia  Air  Resources  Board 
(CARB)  OBD  II  requirements;  mandating 
that  EPA  OBD  systems  fully  evaluate  the 
entire  emission  control  system, 
including  the  evaporative  emission 
control  system;  indefinitely  extending 
the  allowance  of  deficiencies  for  federal 
OBD  vehicles;  indefinitely  extending 
the  allowance  of  optional  compliance 
with  the  California  OBD  II  requirements 
for  federal  OBD  certification  while  also 
updating  the  allowed  version  of  those 
California  OBD  II  regulations  to  the 
most  recently  pubUshed  version; 
providing  flexibility  to  alternate  fueled 
vehicles  through  the  2004  model  year 
rather  than  providing  flexibility  only 
through  the  1998  model  year;  updating 
the  incorporation  by  reference  of  several 
recommended  practices  developed  by 
the  Society  of  Automotive  Engineers 
(SAE)  to  incorporate  recently  published 
versions,  while  also  incorporating  by 
reference  standardization  protocol 
developed  by  the  International 
Organization  for  Standardization  (ISO). 
OBD  systems  in  general  provide 
substantial  ozone  benefits. 
EFFECTIVE  DATE:  This  action  becomes 
effective  January  21. 1999. 


ADDRESSES:  Materials  relevant  to  this 
rulemaking  are  contained  in  Docket  No. 
A-96-32.  The  docket  is  located  at  The 
Air  Docket,  401  M.  Street.  SW.. 
Washington,  DC  20460.  and  may  be 
viewed  in  room  Ml  500  between  8:00 
a.m.  and  5:30  p.m.,  Monday  through 
Friday.  The  telephone  number  is  (202) 
260-7548  and  the  facsimile  niunber  is 
(202)  260-4400.  A  reasonable  fee  may 
be  charged  by  EPA  for  copying  docket 
material. 

FOR  FURTHER  INFORMATION  CONTACT: 
Holly  Pugliese,  Vehicle  Programs  and 
Compliance  Division,  U.S. 
Environmental  Protection  Agency.  2000 
Traverwood,  Aim  Arbor,  Michigan 
48105,  Telephone  734-214-4288,  or 
Internet  e-mail  at 

"pugliese.hollyOepamail.epa.gov." 
SUPPLEMENTARY  INFORMATION: 

Regulated  Entities 

Entities  potentially  regulated  by  this 
action  are  those  which  manufacturer 
new  motor  vehicles  and  engines. 
Regulated  categories  include: 


Category 

Fxamples  of  regu- 
lated entities 

New  motor  vehicle 

arxJ  engine  manu- 
facturers. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  EPA  is 
now  aware  could  potentially  be 
regulated  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  regulated.  To  determine  whether 
your  product  is  regulated  by  this  action, 
you  should  carefully  examine  the 
apphcability  criteria  in  §86.099-17  of 
title  40  of  the  Code  of  Federal 
Regulations.  If  you  have  questions 
regarding  the  apphcability  of  this  action 
to  a  particular  product,  consult  the 
person  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  CONTACT  section. 
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D.  Deficiency  Provisions 
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.  C  Extension  for  Acceptance  of  California 
OBD  n  as  Satisfying  Federal  OBD 

D.  Deficiency  Provisions 

E.  Diagnostic  Readiness  Ckxles 

F.  Provisions  for  Alternate  Fuel  Vehicles 

G.  Update  of  Materials  Incorporated  by 
Reference 

H.  Diesel  Cycle  Vehicles 
I.  Certification  Requirements 
).  Comments  on  Cost  Effectiveness  and 
Environmental  Impact 

V.  Cost  Efiiectiveness 

VI.  Public  Participation 

Vn.  Administrative  Requirements 

A.  Executive  Order  12866 

B.  Reporting  and  Recordkeeping 
Requirements 

C.  Impact  on  Small  Entities 

D.  Unfunded  Mandates  Act 

E.  Submission  to  Congress  and  the 
Comptroller  General 

F.  Applicability  of  Executive  Order  13045: 
Children's  Health  Protection 

G.  Enhancing  Intergovernmental 
Partnerships 

H.  Consultation  and  Coordination  With 
Indian  Tribal  Governments 

I.  Electronic  Availability 

Electronic  copies  of  the  preamble  and 
regulatory  text  of  this  final  rulemaking 
are  available  via  the  Internet  on  the 
Office  of  Mobile  Sources  (QMS)  Home 
Page  (http://www.epa.gov/OMSWWW/). 
Users  can  find  OBD  related  infbnnation 
and  dociunents  through  the  following 
path  once  they  have  accessed  the  OMS 
Home  Page:  "Automobiles."  "I/M  & 
OBD."  "On-Board  Diagnostics  Files." 

n.  Introduction  and  Back^vund 

On  February  19, 1993  pursuant  to 
Clean  Air  Act  section  202(m).  42  U.S.C. 
7521(m).  the  EPA  published  a  final 
rulemaking  (58  FR  9468)  requiring 
manufactiuers  of  light-duty  vehicles 
(LDVs)  and  light-duty  trucks  (LDTs)  to 
install  on-board  diagnostic  (OBD) 
systems  on  such  vehicles  beginning 
with  the  1994  model  year.  The 
regulations  promulgated  in  that  final 
rulemaking  require  manu&cturers  to 
install  OBD  systems  that  monitor 
emission  control  components  for  any 
malfunction  or  deterioration  causing 
exceedance  of  certain  emission 
thresholds.  The  regulations  also  require 
that  the  driver  be  notified  of  the  need 
for  repair  via  a  dashboard  light  when 
the  diagnostic  system  has  detected  a 
problem. 

On  May  28. 1997.  the  EPA  published 
a  notice  of  proposed  rulemaking  (62  FR 
28932)  that  proposed  changes  to  the 
federal  OBD  requirements.  Those 
proposed  changes  would  be 
implemented  beginning  with  the  1999 
model  year.  The  proposed  revisions 
included:  harmonizing  the  emission 
levels  above  which  a  component  or 
system  is  considered  malfunctioning 
(i.e..  the  malfunction  thresholds)  with 


those  of  the  California  Air  Resouirces 
Board  (CARB)  OBD  II  requirements; 
mandating  that  federal  OBD  systems 
fully  evaluate  the  entire  emission 
control  system,  including  the 
evaporative  emission  control  system; 
indefinitely  extending  the  allowance  of 
deficiencies  for  federal  OBD  vehicles; 
indefinitely  extending  the  allowance  of 
optional  compliance  vdth  the  California 
OBD  II  requirements  for  federal  OBD 
certification  while  also  updating  the 
version  of  those  California  OBD  II 
regulations  to  which  manufacturers  may 
certify  to  the  most  recently  revised 
version:  providing  flexibility  for 
alternate  fueled  vehicles  through  the 
2004  model  year  rather  than  providing 
flexibility  only  through  the  1998  model 
year;  updating  the  incorporation  by 
reference  of  several  recommended 
practices  developed  by  the  Society  of 
Automotive  Engineers  (SAE)  to 
incorporate  recenUy  published  versions, 
while  also  incorporating  by  reference 
two  standardization  protocols 
developed  by  the  International 
Organization  for  Standardization  (ISO). 
Today's  action  will  finalize  these  and 
other  proposed  changes  along  with 
other  minor  changes  as  discussed 
below. 

nL  Requirements  of  the  Final  Rule 

Following  are  the  provisions 
promulgated  by  this  final  lulemaking.  A 
complete  discussion  of  the  comments 
received  on  the  proposed  regulations 
and  the  Agency's  response  to  those 
comments  can  be  found  in  section  IV — 
Discussion  of  Com^ients  and  Issues. 

A.  Federal  OBD  Malfunction  Thresholds 
and  Monitoring  Requirements 

Begiiming  in  the  1999  model  year. 
OBD  systems  on  spark-ignition  LDVs 
and  LDTs  must  be  able  to  detect  and 
alert  the  driver  of  the  following 
emission-related  malfunctions  or 
deterioration  as  evaluated  over  the 
original  Federal  Test  Procedure  (FTP; 
i.e..  not  including  the  Supplemental 
FTP): '2 

(1)  Catalyst  deterioration  or 
malfunction  before  it  results  in  an 
increase  in  NMHC^  emissions  equal  to 


'  The  text  presented  here  does  not  constitute 
regulatory  text.  The  final  regulatory  text  can  be 
viewed  immediately  following  this  preamble. 

^Note  that,  while  malfunction  thresholds  are 
based  on  FTP  emissions,  this  does  not  mean  that 
OBD  monitors  need  operate  only  during  the  FTP. 
All  OBD  monitors  that  operate  during  the  FTP 
should  operate  in  a  similar  manner  during  non-FTP 
conditions.  The  prohibition  against  defeat  devices 
in  $86,094-16  applies  to  these  rules. 

'As  a  point  of  clarification.  Tier  1  federal 
emissions  standards  are  expressed  in  terms  of 
NMHC.  Therefore,  in  order  to  remain  consistent,  all 
references  to  HC  will  be  referred  to  as  NMHC. 


or  greater  than  1.5  times  the  NMHC 
standard,  as  compared  to  the  NMHC 
emission  level  measured  using  a 
representative  4000  mile  catalyst 
system. 

(2)  Engine  misfire  before  it  results  in 
an  exhaust  emission  exceedance  of  1.5 
times  the  applicable  standard  for 
NMHC.  CO  or  NOx. 

(3)  Oxygen  sensor  deterioration  or 
malfunction  before  it  results  in  an 
exhaust  emission  exceedance  of  1 .5 
times  the  applicable  standard  for 
NMHC.  CO  or  NOx. 

(4)  Any  vapor  leak  in  the  evaporative 
and/or  refueling  system  (excluding  the 
tubing  and  connections  between  the 
purge  valve  and  the  intake  manifold) 
greater  than  or  equal  in  magnitude  to  a 
leak  caused  by  a  0.040  inch  diameter 
orifice;  any  absence  of  evaporative 
purge  air  flow  from  the  complete 
evaporative  emission  control  system.  On 
vehicles  with  fuel  tank  capacity  greater 
than  25  gallons,  the  Administrator  shall 
revise  the  size  of  the  orifice  to  the 
feasibility  limit,  based  on  test  data,  if 
the  most  reliable  monitoring  method 
available  caimot  reliably  detect  a  system 
leak  equal  to  a  0.040  inch  diameter 
orifice. 

(5)  Any  deterioration  or  malfunction 
occiuring  in  a  powertrain  system  or 
component  directly  intended  to  control 
emissions,  including  but  not  necessarily 
limited  to.  the  exhaust  gas  redrculation 
(EGR)  system,  if  equipj^.  the 
secondary  air  system,  if  equipped,  and 
the  fuel  control  system,  singularly 
resulting  in  exhaust  emissions 
exceeding  1.5  times  the  applicable 
emission  standard  for  NMHC,  CO  or 
NOx.  For  vehicles  equipped  with  a 
secondary  air  system,  a  functional 
check,  as  described  in  paragraph  (b)(6). 
may  satisfy  the  requirements  of  this 
paragraph  provided  the  manufacturer 
can  demonstrate  that  deterioration  of 
the  flow  distribution  system  is  imlikely. 
This  demonstration  is  subject  to 
Administrator  approval  and,  if  the 
demonstration  and  associated  functional 
check  are  approved,  the  diagnostic 
system  shall  indicate  a  malfijnction 
when  some  degree  of  secondary  airflow 
is  not  detectable  in  the  exhaust  system 
diuing  the  check. 

(6)  Any  other  deterioration  or 
malfunction  occurring  in  an  electronic 
emission-related  powertrain  system  or 
component  not  otherwise  described 
above  that  either  provides  input  to  or 
receives  commands  from  the  on-board 
computer  and  has  a  measurable  impact 
on  emissions;  monitoring  of 
components  required  by  this  paragraph 
shall  be  satisfied  by  employing 
electrical  circuit  continuity  checks  and. 
wherever  feasible,  rationality  checks  for 
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X)mputer  input  components  (input 
values  within  manufacturer  specified 
Unges),  and  functionality  checks  for 
pomputer  output  components  (proper 
functional  response  to  computer 
dommands);  malfunctions  are  defined  as 
failure  of  the  system  or  component  to 
leet  the  electrical  circuit  continuity 
lecks  or  the  rationality  or  functionality 
lecks. 

For  compression-ignition  engines, 
[  laragraph  1  above  would  apply  only 
virhen  the  catalyst  is  needed  for  NMHC 
control,  and  paragraphs  2,3,  and  4  above 
y  /ould  not  apply. 

Upon  detection  of  a  malfunction,  the 
I  lalfunction  indicator  light  (MIL)  is  to 
1 9  illuminated  and  a  fault  code  stored 
1  lO  later  than  the  end  of  the  next  driving 
« ycle  diuing  which  monitoring  occurs 
]  trovided  the  malfunction  is  again 
detected.  The  only  exception  to  this 
Would  be  if,  upon  Administrator 
approval,  a  manufacturer  is  allowed  to 
■se  a  diagnostic  strategy  that  employs 
Matistical  algorithms  for  malfunction 
determination  (e.g..  Exponentially 
Weighted  Moving  Averages  (EWMA)). 
the  Administrator  considers  such 
trategies  beneficial  for  some  monitors 
>ecause  they  reduce  the  danger  of 
Uuminating  the  MIL  falsely  since  more 
nonitoring  events  are  used  in  making 
Mss/fdl  decisions.  However,  the 
administrator  will  only  approve  such 
ttrategies  provided  the  niunber  of  trips 
«quired  for  a  valid  malfunction 
letermination  is  not  excessive  (e.g.,  six 
>r  seven  monitoring  events). 
Mfanufacturers  are  required  to  determine 
he  appropriate  operating  conditions  for 
liagnostic  system  monitoring  with  the 
imitation  that  monitoring  conditions 
ire  encoimtered  at  least  once  during  the 

irst  engine  start  portion  of  the        

ipplicable  Federal  Test  Procedure  (FTP) 
9r  a  similar  test  cycle  as  approved  by 
the  Administrator.  This  is  not  meant  to 
luggest  that  monitors  be  designed  to 
operate  only  under  FTP  conditions,  as 
tuch  a  design  would  not  encompass  the 
complete  operating  range  required  for 
DBD  malfunction  detection. 

B.  Similar  Operating  Conditions 
Window 

The  Agency  is  finalizing  a  revision  to 
the  engine  operating  conditions  window 
associated  with  extinguishing  the  MIL 
Cor  engine  misfire  and  fuel  system 
malfunctions.  The  federal  OBD 
regulations  will  require  that,  upon  MIL 
illumination  and  diagnostic  trouble 
code  storage  associated  with  engine 
misfire  or  fuel  system  malfunctions,  the 
manufacturer  is  allowed  to  extinguish 
the  MIL  provided  the  same  malfunction 
is  not  again  detected  during  three 
subsequent  sequential  trips  during 


which  engine  speed  is  within  375  rpm, 
engine  load  is  within  20  percent,  and 
the  engine's  warm-up  status  is  the  same 
as  that  under  which  the  malfunction 
was  first  detected,  and  no  new 
malfunctions  have  been  detected. 

C.  Extension  for  Acceptance  of 
California  OBD  11  as  Satisfying  Federal 
OBD 

The  Agency  is  finalizing  a  provision 
allowing  optional  compliance  with  the 
ciurent  California  OBD  II  requirements, 
excluding  the  California  OBD  11  anti- 
tampering  requirements,  as  satisfying 
federal  OBD.  The  current  CaUfomia 
OBD  II  requirements  are  in  CARB  Mail- 
Out  #97-24  (EPA  Air  Docket  A-96-32, 
Document  IV-H-01,  December  9, 1997). 
Manufacturers  choosing  the  California 
OBD  II  demonstration  option  need  not 
comply  with  portions  of  that  regulation 
pertaining  to  vehicles  certified  imder 
the  Low  Emission  Vehicle  Program  as 
those  standards  are  not  federal 
standards.  Additionally,  manufacturers 
choosing  the  California  OBD  11 
demonstration  option  need  not  comply 
with  section  (b)(4.2.2),  which  requires 
evaporative  system  leak  detection  of  a 
0.02  inch  diameter  orifice  and 
represents  a  level  of  stringency  beyond 
that  ever  appropriately  considered  for 
federal  OBD  compliance.  The  Agency  is 
finalizing  a  provision  that  will  require 
evaporative  leak  detection  of  a  0.04  inch 
diameter  orifice,  with  some  flexibility 
afforded  to  vehicles  with  a  fuel  tank 
capacity  greater  than  25  gallons  (see 
Sections  in.A.4  and  IV.B.2.d).  Lastly, 
manufacturers  choosing  the  California 
OBD  n  demonstration  option  need  not 
comply  with  section  (d),  which  contains 
the  anti-tampering  provisions  of  the 
CaUfomia  regulations. 

D.  Deficiency  Provisions 

Today's  action  finalizes  a  provision  to 
extend  the  cvurent  flexibiUty  provisions 
(i.e.,  "deficiency  provisions")  contained 
in  §  86.094-1 7(i)  indefinitely,  rather 
than  being  eliminated  beyond  the  1999 
model  year.  This  will  allow  the 
Administrator  to  accept  an  OBD  system 
as  compliant  even  though  specific 
requirements  are  not  fully  met.  This 
provision  neither  constitutes  a  waiver 
from  federal  OBD  requirements,  nor 
does  it  allow  compliance  without 
meeting  the  minimiun  requirements  of 
the  CAA  (i.e.,  oxygen  sensor  monitor, 
catalyst  monitor,  and  standardization 
features). 

E.  Provisions  for  Alternate  Fueled 
Vehicles 

EPA  is  finalizing  a  flexibility 
provision  for  alternate  fuel  vehicles  that 
will  apply  through  the  2004  model  year. 


Such  vehicles  will  be  expected  to 
comply  fully  with  the  OBD 
requirements  proposed  today  during 
gasoline  operation  (if  appUcable),  and 
during  alternate  fuel  operation  except 
where  it  is  technologically  infeasible  to 
do  so.  Any  manufacturer  wishing  to 
utilize  this  flexibility  provision  must 
demonstrate  technological  infeasibility 
concerns  to  EPA  well  in  advance  of 
certification. 

F.  Applicability 

Today's  finalized  provisions  to  federal 
OBD  malfunction  thresholds, 
monitoring  requirements,  deficiency 
provisions,  alternate  fuel  provisions, 
and  the  recommended  practices 
incorporated  by  reference  apply  to  all 
1999  and  later  model  year  light-duty 
vehicles  and  light-duty  trucks  for  which 
emission  standards  are  in  place  or  are 
subsequently  developed  and 
promulgated  by  EPA. 

G.  Update  of  Materials  Incorporated  by 
Reference 

Today's  action  finalizes  the 
incorporation  by  reference  of  ISO  9141- 
2  February  1994,  "Road  vehicles — 
Diagnostic  systems — Part  2:  CARB 
requirements  for  interchange  of  digital 
information,"  as  an  acceptable  protocol 
for  standardized  on-board  to  off-board 
communications.  This  standardized 
procedure  was  proposed  in  September 
24, 1991  (56  FR  48272).  but  could  not 
be  adopted  in  the  February  1993  final 
rule  because  the  ISO  document  was  not 
yet  finalized.  ISO  9141-2  has  since  been 
finalized  and  is  incorporated  by 
reference  in  today's  final  regulatory 
language. 

Today's  action  also  finaUzes  the 
incorporation  by  reference  of  updated 
versions  of  the  SAE  procedures 
referenced  in  the  current  OBD 
regulation.  These  SAE  documents  are 
J1850,  J1979,  J2012, 11962,  J1877  and 
)1892. 

The  incorporation  by  reference  of 
these  documents  was  approved  by  the 
Director  of  the  Federal  Register  in  a 
letter  dated  December  15. 1997.  A  copy 
of  this  letter  may  be  found  in  the  docket 
for  this  rulemaking  (A-96-32.  IV-H- 
02). 

H.  Certification  Provisions 

The  certification  provisions 
associated  with  OBD,  contained  in 
§  86.099-30,  are  today  revised  to  reflect 
the  proposed  changes  to  the  OBD 
malfunction  thresholds  and  monitoring 
requirements. 


70684        Federal  Register /Vol.  63.  No.  245 /Tuesday.  December  22.  1998 /Rules  and  Regulations 


IV.  Discussion  of  Comments  and  Issues 

A.  Federal  OBD  Malfunction  Thresholds 
1.  Summary  of  Proposal 

EPA  proposed  to  substitute  its  current 
approach  for  OBD  malfunction 
thresholds  for  an  approach  consistent 
with  the  malfunction  thresholds  in  the 
Cahfomia  OBD  11  regulations. 
Specifically.  EPA  proposed  to  revise  the 
federal  OBD  malfunction  thresholds 
such  that  they  be  based  not  on  baseline 
emissions,  but  rather  the  emissions 
standards  themselves.  The  proposed 
revisions  would  require  identification  of 
malfunctions  of  powertrain  systems  or 
components  when  emissions  exceed  1.5 
times  the  applicable  federal  standard. 

For  catalyst  deterioration  or 
malfunction,  the  proposed  revisions 
would  require  identification  when 
emissions  exceed  1.5  times  the  NMHC 
standard  as  compared  to  the  NMHC 
emission  level  measured  using  a 
representative  4000  mile  catalyst 
system.  For  example,  a  vehicle  with 
4000  mile  emissions  of  0.10  g/mi  NMHC 
would  have  a  catalyst  malfunction 
threshold  of  0.475  g/mi  NMHC  [(1.5)  x 
(0.25  g/mi  NMHC)  +  0.10  g/mi  NMHC 
=  0.475  g/mi  NMHC). 

For  evaporative  leak  detection,  the 
proposal  eliminated  the  30  g/test 
emission  threshold  and  instead  requires 
detection  of  any  hole  equivalent  to,  or 
greater  in  size  than,  one  with  a  0.04  inch 
diameter. 

2.  Summary  of  Comments 

All  the  comments  specifically 
referring  to  the  proposed  modifications 
to  the  fiMieral  OBD  malfunction 
thresholds  were  supportive.  One 
comment  also  recommended  that  the 
Agency  incoiporate  a  provision  that 
would  allow  for  a  two  year  carryover  of 
systems  that  are  fully  compliant  with 
the  current  EPA  OBD  thresholds.  This 
commenter  has  chosen  to  certify  most  of 
its  fight-duty  fleet  to  the  EPA  thresholds 
since  the  1996  model  year,  rather  than 
choosing  the  California  OBD  U 
compUance  option.  The  commenter  goes 
on  to  state  that  their  OBD  compfiance 
plans  have  already  been  made  under  the 
assumption  that  the  EPA  thresholds 
would  remain  a  viable  compliance 
option  and  to  require  compliance  with 
the  thresholds  finaUzed  today  would  be 
overly  burdensome  while  providing  no 
environmental  benefit. 

3.  Response  to  Comments 

The  Agency  conciu^  with  the 
comments  received  and  will  finalize 
changes  to  the  malfunction  thresholds 
as  follows.  The  finalized  regulations 
will  require  identification  of  misfires 


and  malfunction  of  oxygen  sensors  and 
all  other  powertrain  systems  or 
components  directly  intended  to  control 
emissions  (e.g.,  evaporative  purge 
control,  EGR,  secondary  air  system,  fuel 
control  system)  when  emissions  exceed 
the  specified  emission  threshold  of  1.5 
times  the  applicable  federal  emission 
standard.  For  evaporative  systems,  leak 
detection  will  be  required  for  any  hole 
equivalent  to,  or  greater  in  size  than, 
one  with  a  0.04  inch  diameter.  For 
catalyst  deterioration,  the  threshold  is 
an  increase  of  1.5  times  the  applicable 
standard  compared  to  emissions  fix)m  a 
representative  catalyst  run  for  4000 
miles.  Additionally,  as  stated  in  the 
NPRM.  the  Agency  is  concerned  about 
penalizing  OEMs  or  small  volume 
manufacturers  who  had  proactively  set 
out  to  meet  the  EPA  OBD  requirements 
and  the  Agency  agrees  that  it  would  be 
overly  burdensome  to  require 
manufacturers  to  redesign  systems  that 
are  already  in  production.  Therefore,  the 
Agency  will  finalize  a  provision  that 
will  allow  for  a  two  year  carryover 
period  for  systems  that  are  fully 
comphant  with  the  ciurent  EPA  OBD 
regulations  contained  in  §  86.098-17, 
paragraphs  (a)  through  (i). 

B.  Expanded  Federal  OBD  Monitoring 
Requirements 

1.  Summary  of  Proposal 

The  proposal  outlined  requirements 
for  monitoring  of  emission-related 
powertrain  components  that  provide 
information  to  and  receive  commands 
bom  the  on-board  computer  whose 
malfunction  may  impact  emissions  or 
may  impair  the  ability  of  the  OBD 
system  to  perform  its  job  (e.g.  throttle 
position  sensor,  coolant  temperature 
sensor,  vehicle  speed  sensor,  etc.). 
These  components  must  be  monitored, 
at  a  minimum,  for  electrical  circvut 
continuity  checks,  and  efi'ective 
rationafity  and/or  functionality  checks. 
Deterioration  or  malfunction  of  these 
components  will  be  identified  when  a 
component  fails  the  circuit  continuity 
check  or  the  rationality  or  functionality 
check. 

In  contrast,  the  original  EPA  OBD 
requirements  left  the  monitoring  of 
many  of  these  components  to  the 
discretion  of  the  manufacturer.  Should 
the  manufacturer  determine  that  any 
such  components  were  not  likely  to 
malfunction,  or  upon  their  malfunction 
they  would  not  cause  exceedance  of  the 
emission  thresholds,  then  such 
components  need  not  be  monitored.  The 
proposed  change  was  that  this  optional 
monitoring  approach  be  eliminated  and 
be  replaced  with  mandatory  monitoring 
requirements. 


2.  Summary  of  Comments 


There  were  several  comments 
regarding  specific  proposed  changes  to 
the  monitoring  requirements. 

(a)  Regarding  secondary  air  system 
monitoring  requirements,  the  Agency 
proposed  that  this  system  be  monitored 
for  deterioration  or  malfunction  at  1.5 
times  the  applicable  standard.  The 
American  Automobile  Manufacturers 
Association  (AAMA)  recommended  that 
only  a  functionality  check  is  feasible  for 
this  system  rather  than  the  proposed 
emissions  based  monitor.  Manufacturers 
have  already  invested  in  an  monitoring 
strategy  which  conducts  a  functional 
check  of  the  secondary  air  system. 
AAMA  argues  that  in  order  to 
implement  an  emissions  based  monitor 
to  meet  the  proposed  fiederal 
requirements,  manufacturers  would 
have  to  add  costly  hardware  that  will 
likely  result  in  no  additional  air  quality 
benefits.  AAMA  suggests  that  only  a 
functional  check  be  reqiured  with 
administrator  approval. 

(b)  Regarding  the  proposed 
functionality  and  rationality  check 
provisions  for  electronic  powertrain 
component  monitors,  AAMA 
recommended  that  EPA  require 
functionality  and  rationality  checks 
only  when  Uiey  are  feasible.  The 
comment  argues  that,  while 
manufacturers  have  successfully 
implemented  rationality  and/or 
functionafity  checks  on  many  of  the 
comprehensive  components,  they  have 
found  that  for  some  components  such  as 
the  intake  air  temperature  sensor, 
monitoring  for  functionality  and/or 
rationality  would  require  development 
and  implementation  of  complex 
monitoring  strategies  that,  in  the  end. 
result  in  no  additional  air  quality 
benefit. 

(c)  Regarding  catalyst  damage  misfire 
monitoring  requirements.  AAMA 
recommended  that  EPA  not  require 
continuous  MIL  illiunination  following 
catalyst  damage  misfire  until  it  is 
detected  on  two  consecutive  driving 
cycles  or  the  next  driving  cycle  in 
which  similar  conditions  are 
encountered.  AAMA  is  concerned  that 
the  current  provisions  for  catalyst 
damage  misfire  detection  may  result  in 
detection  of  infrequent  misfires  that  are 
not  related  to  any  hardware 
malfunction.  Such  misfires  are  typically 
the  result  of  water  in  the  gasoline  or 
water  vapor  in  the  fuel  systems.  As  a 
result,  no  repair  can  be  made  because 
the  problem  is  not  the  result  of  a 
hardware  of  software  malfunction. 

(d)  Regarding  evaporative  system 
monitoring.  AAMA  recommended  that, 
for  reasons  of  technological  feasibility. 
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EPA  should  allow  a  larger  orifice 
thieshold  for  evaporative  system 
mjckiitors  on  vehicles  with  fuel  tank 
caipacity  greater  that  25  gallons.  AAMA 
states  that,  on  fuel  tanks  with  a  capacity 
of  greater  than  25  gallons,  it  is  not 
)p$sible  to  reliably  detect  such  small 
eoks.  The  comment  argues  that  the 
^er  vapor  volume  possible  with  large 
vpfume  tanks  results  in  very  small 
ptfssure  changes  associated  with  a  0.04 
iii^h  hole.  Such  small  pressure  changes 
c9tuiot  be  reliably  detected  using 
easting  leak  detection  strategies.  As  a 
reiult,  these  smaller  pressure  changes 
are  more  difficult  to  detect  under  typical 

ving  conditions  on  vehicles  with 

ee  fuel  tank  capacity. 

[ej  Power  take-off  units  are  used  to 
^^ovide  power  from  a  vehicle's  engine 
tblan  auxiliary  device  such  as  a  snow 
plow  blade.  Regarding  OBD  detection 
during  operation  of  power  take-off  units, 
/^MA  recommended  allovtring 
(disablement  of  certain  diagnostics 
diving  power  take-off  unit  operation. 
Tke  comment  states  that  many 
diagnostics  cannot  function  reliably 
daring  power  take-off  operation  due  to 
the  unpredictable  load  \hat  is  applied 
qider  these  operations,  which  results  in 
ajhigh  risk  of  false  MIL  illumination. 
The  comment  argues  that,  due  to  small 
volumes  of  such  vehicles  and/or 
infrequent  operation  of  power  take-off 
mode,  this  disablement  will  have  little 
( I]  no  impact  on  air  quality. 

(f)  Associated  with  the  provision 
I  llowing  the  use  of  statistical 
i  ^orithms,  AAMA  recommended 
Mplacing  the  term  "monitoring  event" 
*rith  the  term  "driving  cycle"  for 
purposes  of  clarity  and  consistency.  The 
(tomment  argues  diat  the  Agency's 
definition  of  "monitoring  event"  is 
unclear  and  recommends  using  CARB's 
definition  of  "driving  cycle"  for 
consistency. 

(g)  The  Agency  proposed  regulatory 
language  that  woidd  require  OBD 
systems  to  detect  and  identify  any 
deterioration  or  malfunction  occurring 

a  powertrain  system  or  component 
jectly  intended  to  control  emissions, 
comment  was  received  from  AAMA 

ifically  referring  to  the  positive 
_^xa8e  ventilation  (PCV)  system  as 
ling  an  emission  related  component 
,,r  which  no  cost  effective  monitorii^ 
Mrategies  currently  exist.  Further,  the 
oomment  states  that  since  the  proposed 
requirement  is  effective  with  the  1999 
i  fY,  manufacturers  will  not  have 
\b  afficient  lead  time  to  both  develop  cost 
e  ffective  monitoring  strategies,  and 
i  nplement  those  strategies  on  new 
I  ehicles.  AAMA  recommends  finalizing 
I  provision  similar  to  one  foimd  in  the 
( lalifomia  OBD  II  regulations  that  would 


allow  manufactiuers  to  design  a  robust 
PCV  system  in  lieu  of  monitoring. 
AAMA  also  recommends  allowing 
sufficient  leadtime  for  manufacturers, 
consistent  with  the  CARS  OBD  II 
requirements,  to  implement  necessary 
changes  to  the  PCV  system. 

3.  Response  to  Comments 

(a)  The  Agency  agrees  that  there  may 
be  technological  feasibility  issues  in 
requiring  detection  of  deterioration  of 
secondary  air  systems  at  1.5  times  the 
standard.  Therefore,  the  Agency  will 
finalize  a  provision  allowing  an  optional 
functional  check  of  the  secondary  air 
system  in  lieu  of  the  emission  based 
monitor,  with  Administrator  approval. 
The  Agency  believes  that  such  a 
provision  will  have  no  adverse  impact 
on  air  quality  and  will  still  result  in 
implementation  of  the  most 
technologically  effective  secondary  air 
system  monitors. 

(b)  The  Agency  agrees  with 
commenters  that  there  are  some 
feasibility  issues  with  rationality  and 
functionality  checks  for  certain 
electronic  powertrain  components.  To 
address  this  concern,  the  Agency  will 
finalize  a  provision  mandating 
rationality  and  functionality  checks 
unless  the  manufactiuer  can 
demonstrate  technological  infeasibility. 
Upon  receiving  Administrator  approval 
of  that  demonstration,  applicable 
monitoring  requirements  may  be 

waived. 

(c)  The  Agency  agrees  with  the 

commenter's  concerns  that  the  current 
provisions  for  detection  and 
identification  of  catalyst  damaging 
misfire  may  increase  the  likelihood  of 
unserviceable  MIL  illuminations.  The 
Agency  will  finalize  a  provision  to 
allow  for  continuous  MIL  illumination 
for  catalyst  damage  misfire  only  after  it 
is  detected  on  two  consecutive  driving 
cycles  or  the  next  driving  cycle  under 
which  similar  conditions  are 
encountered. 

(d)  TTie  Agency  agrees  with  the 
concerns  of  AAMA  that  the  proposed 
requirements  for  evaporative  system 
leak  detection  may  not  be  feasible  for 
fuel  tanks  with  a  capacity  of  greater  than 
25  gallons.  The  Agency  will  finalize  a 
provision  to  allow  a  larger  orifice 
threshold  for  evaporative  system  leak 
detection  for  fuel  tanks  with  a  capacity 
greater  than  25  gallons.  Manufactiirers 
wishing  to  utilize  this  flexibility  must 
obtain  Administrator  approval  prior  to 
certification. 

(e)  The  Agency  agrees  with 
commenters  that  vehicles  equipped 
with  power  take-off  units  may  not  be 
able  to  have  fully  functioning  OBD 
systems  during  power  take-off  unit 


operation.  The  Agency  is  finalizing  a 
provision  to  allow  for  the  disablement 
of  the  OBD  system  during,  and  only 
during,  power  take-off  operation. 

(f)  "file  Agency  agrees  with 
commenters  that  there  may  be  some 
confusion  with  the  definitions  of 
"driving  cycle"  and  "monitoring  event" 
with  regards  to  the  use  of  statistical 
algorithms  for  MIL  illumination.  To 
avoid  confusion  with  terminology  used 
in  the  CARB  OBD  II  regulations,  the 
Agency  will  replace  the  term 
"monitoring  event"  with  the  term 
"driving  cycle."  This  is  consistent  with 
the  Agency's  intent  behind  the  term 
"monitoring  event"  so  the  change  has 
no  impact  on  OBD  requirements  other 
than  to  eliminate  potential  confusion. 

(g)  The  Agency  agrees  with  comments 
associated  with  monitoring  of  PCV 
systems.  The  Agency  will  finaUze  a 
provision  that  will  allow  manufacturers 
to  design  and  implement  robust  PCV 
systems  in  lieu  of  monitoring  those 
systems.  With  regards  to  appropriate 
leadtime,  the  Agency  will  allow  for 
appropriate  leadtime  to  implement 
necessary  changes  to  the  PCV  system 
but  will  expect  such  changes  to  progress 
as  rapidly  as  is  practical. 

C.  Extension  for  Acceptance  of 
California  OBD  U  as  Satisfying  Federal 
OBD. 

1.  Summary  of  Proposal 
*EPA  proposed  to  extend  indefinitely 
the  existing  provision  allowing  optional 
compliance  wcith  the  California  OBD  11 
requirements,  excluding  the  California 
OBD  II  anti-tampering  provisions  and 
the  0.02  inch  evaporative  leak  detection 
provision,  as  satisfying  federal  OBD. 
Currently,  this  compliance  option, 
which  is  used  by  most  manufacturers, 
ends  with  the  1998  model  year.  The 
proposal  sought  to  eliminate  that  1998 
model  year  restriction,  making  the 
California  OBD  n  compliance  option 
applicable  indefinitely.  EPA  also 
proposed  to  update  the  version  of 
CaUfomia  OBD  II  allowed  for  optional 
federal  OBD  compUance.  The  NPRM 
noted  that  the  current  version  of  CARB's 
regulations  were  contained  in  Mail-Out 
#96-34.  However.  EPA  noted  that  CARB 
Mail-Out  #9&-34  was  intended 
primarily  for  public  comment  purposes. 
EPA  stated  that  it  would  accept  the  final 
version  of  the  revised  California  OBD  II 
regulations  in  its  final  rule  if  relevant 
portions  of  the  final  version  are 
acceptable  for  federal  OBD  compliance 
demonstration.  EPA  published  a  Notice 
of  Document  Availability  (63  FR  8386) 
on  February  19, 1998  announcing  that 
the  final  version  of  CARB's  QBD  U 
regulations  (CARB  Mail-Oul  #97-24) 
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had  been  completed  and  placed  in  the 
regulatory  docket  for  this  rulemaking 
(EPA  Air  Docket  A-96-32,  IV-H-01). 
EPA  stated  that  the  final  CARB  OBD  11 
regulations  were  appropriate  for  federal 
OBD  compliance  and  also  placed  in  the 
docket  a  detailed  analysis  of  the  minor 
differences  between  CARB  Mail-Outs 
#96-34  and  #97-24  (EPA  Air  Docket  A- 
96-32.  IV-B-01).  EPA  provided  thirty 
days  (until  March  23. 1998)  for  any 
parties  to  comment  on  Mail-Out  #97-24. 

The  proposal  stated  that 
manu£icturers  choosing  the  CaUfomia 
OBD  n  demonstration  option  need  not 
comply  with  portions  of  that  regulation 
pertaining  to  vehicles  certified  under 
the  Low  Emission  Vehicle  Program  as 
those  standards  are  not  federal  emission 
standards.  The  demonstration  of 
compliance  with  CaUfomia  OBD  II  need 
only  show  compliance  as  correlated  to 
the  applicable  federal  emission 
standards,  not  California  standards. 
Additionally,  manufacturers  choosing 
the  CaUfomia  OBD  11  demonstration 
option  need  not  comply  with  section 
(b)(4.2.2)  which  pertains  to  all  vehicles 
regardless  of  emission  standards.  That 
section  requires  evaporative  system  leak 
detection  monitoring  down  to  a  0.02 
inch  diiuneter  orifice  and  represents  a 
level  of  stringency  beyond  that  ever 
appropriately  considered  for  federal 
OBD  compliance.  Lastly,  manufacturers 
choosing  the  CaUfomia  OBD  II 
demonstration  option  need  not  comply 
with  section  (d)  which  contains  the  anti- 
tampering  provisions  of  the  CaUfomia 
OBD  n  regulations. 

2.  Summary  of  Comments 

Several  commenters  expressed  strong 
support  for  a  provision  to  indefinitely 
extend  the  allowance  of  CaUfomia  OBD 
n  as  satisfying  federal  OBD. 
Commenters  stated  that  this  option 
allows  flexibiUty  jmd  decreases  the 
certification  bundens  associated  with 
dual  certification. 

However,  a  comment  firom  automotive 
aftermarket  associations,  primarily 
builders  of  aftermarket  parts,  expressed 
concern  that  the  Agency  is  abdicating  its 
federal  emissions  mlemaking  and 
certification  authority  by  accepting 
CARB  OBD  n  as  meeting  federal  OBD 
for  any  time  period.  The  comment 
claims  that  EPA  is  inappropriately 
delegating  its  authority  and  violating 
section  1 77  of  the  Clean  Air  Act.  This 
comment  strongly  objects  to  a  provision 
that  would  extend  the  existing  provision 
indefinitely,  suggesting  that,  by 
allowing  optional  compliance  with 
CaUfomia  OBD  II  requirements,  EPA 
will  ensure  that  such  vehicles  will  be 
equipped  with  anti-tampering  devices 
that  are  allowed  under  the  CARB  OBD 


n  regulations.  The  comment  goes  on  to 
suggest  that  simply  removing  the  anti- 
tampering  provision  bom  the  federal 
OBD  regulations  in  effect  does  little, 
because  it  still  permits  manufacturers  to 
install  anti-tampering  devices  on  their 
vehicles.  The  aftermarket  associations 
represented  in  the  comment  beUeve  that 
anti-tampering  devices  violate  sections 
202(m)  and  207  of  the  Clean  Air  Act  and 
that  the  federal  OBD  regulations  should 
prohibit  anti-tampering  devices 
altogether.  The  comment  claims  that  the 
abiUty  to  reprogram  the  computer  is  an 
important  feature  of  vehicle  service  and 
repair,  and  that  the  access  to  reverse 
engineer  and  ability  to  reprogram  must 
be  made  available  to  the  automotive 
aftermarket. 

The  comment  also  objects  to  EPA's 
decision  to  extend  this  compliance 
option  beyond  the  1998  model  year 
while  the  commenters'  challenge  to  an 
earUer  mle  dealing  with  this  issue  is 
being  heard  by  the  federal  court  of 
appeals  for  the  D.C.  Circuit.  Further,  the 
comment  objects  to  EPA's  note  in  the 
proposal  that  EPA  would  use  the  final 
version  of  CaUfomia's  OBD  II 
regulations  in  its  final  mle,  if  the 
version  of  the  California  regulations  is 
judged  appropriate.  The  comment  states 
that  it  would  not  have  an  effective 
opportunity  to  comment  on  the  final 
rule. 

The  comment  also  alleges  that  EPA 
will  adopt  any  changes  that  CARB  may 
make  in  the  future,  without  allowing 
commenters  to  participate  in  any  such 
mlemaking.  In  particular,  the  comment 
notes  that  CaUfomia's  regulations  may 
not  promote  access  and  ease  of  use  of 
OBD  systems.  The  comment  also 
questions  whether  consumers  will  be 
more  satisfied  with  vehicles  certified  to 
the  CaUfomia  OBD  H  threshold  option, 
rather  than  to  the  federal  OBD 
thresholds. 

The  aftermarket  associations  provided 
a  later  comment  providing  four  alleged 
incidences  where  false  MIL  illumination 
problems  were  encountered  in  the 
automotive  aftermarket.  These 
incidences  allegedly  support  their  claim 
that  tampering  protection  devices  may 
prevent  aftermarket  service  providers 
fi-om  installing  aftermarket  parts.  The 
associations  state  that  EPA  must  either 
prohibit  anti-tampering  devices  that 
prevent  parts  manufacturers  fi-om 
reverse  engineering,  or  must  require 
automobile  manufacturers  to  provide 
the  information  necessary  to  build  the 
aftermarket  parts. 

In  response  to  CARB's  December  1996 
proposed  revisions  to  their  OBD  II 
requirements.  Mr.  Jack  Heyler  expressed 
concerns  over  the  abiUty  of  independent 
repair  shops  to  reprogram  vehicle 


computers  (EPA  Air  Docket  A-96-32. 
Document  IV-H-14).  Mr.  Heyler  also 
expressed  concem  over  the  abiUty  of 
automotive  aftermarket  to  design  and 
manufacture  parts  and  diagnostic  tools. 
The  CaUfomia  Automotive  Wholesalers' 
Association  (CAWA)  expressed 
cbncems  over  the  potential  economic 
impact  on  the  thousands  of  businesses 
within  CaUfomia's  automotive 
aftermarket  repair  industry  due  to  the 
lack  of  diagnostic  and  service 
information  availability  requirements 
under  the  California  OBD  II  regulation 
and  the  anti-tampering  provisions  of 
that  regulation.  In  a  joint  statement 
made  on  behalf  of  several  aftermarket 
associations,  the  Motor  Equipment 
Manufactxu^rs  Association  (MEMA) 
expressed  strong  support  of  the  staff 
recommendation  to  eliminate  the  anti- 
tampering  requirements  applicable  to 
electronically  reprogrammable  vehicles 
with  OBD  n.  Mr.  Haluza  went  on  to 
suggest  that  all  of  Section  1968.1(d)  on 
anti-tampering  provisions  should  be 
eliminated  fit)m  the  OBD  II  regulation. 
Further.  Mr.  Haluza  suggested  that 
CaUfomia  "must  take  affirmative  steps 
to  not  grant  certification  to  vehicles 
which  contain  any  tampering  protection 
which  would  prevent  or  restrict  access 
to  OBD  data  or  system  in  violation  of 
section  202  of  the  U.S.  Clean  Air  Act." 

AAMA  provided  comments 
supporting  the  extension  of  the 
CaUfomia  OBD  II  compliance  option. 
AAMA  stated  that  the  extension  would 
allow  manufacturers  to  focus  their 
energies  on  developing  and  perfecting  a 
single  OBD  system,  rather  than  diverting 
resources  to  meet  two  sets  of  OBD 
thresholds.  In  its  comments.  AAMA 
expressed  its  view  that  the  aftermarket 
comments  are  not  grounded  on  any 
statutory  or  evidentiary  basis.  AAMA 
argued  that  EPA  is  not  abdicating  its 
responsibiUty  imder  the  Clean  Air  Act 
or  violating  any  section  of  the  Act. 

3.  Response  to  Comments 

The  Agency  will  finaUze  a  provision 
to  allow  for  indefinite  acceptance  of  the 
CaUfomia  OBD  II  requirements  as 
outlined  in  CARB  Mail-Out  #97-24  as 
meeting  federal  OBD  requirements.  The 
adverse  comments  regarding  the 
indefinite  extension  of  allowing 
CaUfomia  OBD  11  regulations  as 
satisfying  federal  OBD  are  focused  on 
two  main  issues.  The  first  issue  regards 
EPA's  alleged  abdication  of  federal 
authority  to  CaUfomia  in  the 
establishment  of  emissions  regulations. 
The  adverse  comments  argue  that 
allowing  manufacturers  to  optionally 
certify  vehicles  to  the  CaUfomia  OBD  II 
regulations  to  satisfy  federal  OBD 
requirements  is  an  abdication  of  federal 


1 1  ithority  to  set  air  quality  standards. 
'  [!he  Agency  has  consistently  stated  that 
allowing  manufocturers  to  satisfy 
federal  OBD  requirements  by 
demonstrating  compliance  with 
Cialifomia  OBD  II  requirements  is 
dimply  a  compliance  option,  not  an 
abdication  of  federal  authority.  This 
option  allows  manufacturers  to 
^plement  one  OBD  system  nationwide 
that  fully  meets  the  intent  of  the  Clean 
( or  Act  and  its  amendments.  The 
/  Lgency  has  clearly  not  abdicated  its 
a  uthority.  EPA  has  followed  proper 
I  sgulatory  procedures  in  considering  the 
Gcceptability  of  the  California 
I  Bgulations  in  satisfying  federal  OBD. 

EPA  has  provided  notice  and 
( pportunity  to  comment  on  the 
I  ppropriateness  of  allowing  compliance 
1  rith  California's  OBD  n  regulations  to 
lie  used  as  a  federal  compliance  option, 
sind  EPA  has  provided  its  responses  to 
j  iny  adverse  comments.  EPA  has  also 
:  oUowed  appropriate  rulemaking 
procedures  in  considering  whether 
evisions  to  California  OBD  II 
1  egidations  are  appropriate  for  federal 
( »mpliance  purposes,  and  EPA  will 
( »ntinue  to  do  so  if,  in  the  future,  it 
I  letermines  that  it  is  appropriate  to 
tllow  compliance  with  later  revisions  of 
i^alifomia's  OBD  II  regulations. 

EPA  independently  reviews  California 
TBD  n  regulations  to  determine  their 
tppropriateness.  Any  decision  to 
nclude  such  regulations  is  premised  on 
tuch  regulations  being  consistent  with 
md  appropriate  imder  the  Clean  Air 
\ct.  EPA  has  found  that  CaUfomia's 
3BD  II  regulations  appropriately 
implement  the  requirements  of  section 
Z02(m)  and  that  allowing  compliance 
ivith  such  regulations  as  a  compliance 
option  is  an  appropriate  policy, 
promoting  national  consistency  with  no 
loss  of  environmental  protection.  EPA 
Dotes  that,  in  the  case  of  certain 
subparts  of  California's  OBD  II 
regulations  (e.g.  California's  anti- 
tampering  regulations  and  California's 
0.02  inch  evaporative  leak  detection 
monitoring  regulations)  EPA  has,  in  its 
discretion,  decided  not  to  require 
compliance  with  such  subparts  for  the 
purposes  of  compliance  with  federal 
regulations.  EPA  also  notes  that,  with 
regard  to  the  California  regulations 
actually  included  in  this  compliance 
option,  the  commenters  have  not 
provided  any  argument  or  evidence  that 
such  regulations  are  illegal  or 
inappropriate.  EPA  operates  its  own 
OBD  certification  and  compliance 
program  and  makes  all  determinations 
regarding  whether  vehicles  may  be 
certified  as  complying  with  federal  OBD 
regulations. 


Regarding  the  comment  that 
extending  the  compliance  option  is 
contrary  to  section  177.  EPA  fails  to  see 
how  its  action  has  any  effect  on  states' 
ability  to  choose  to  adopt  California's 
emission  standards.  EPA  has  neither 
required  nor  forbidden  states  firom 
adopting  such  standards.  The  Virginia  v. 
EPA  case  referenced  in  the  comment  is 
inapposite,  as  that  case  dealt  with  EPA 
specifically  requiring  states  to 
implement  the  CaUfomia  LEV 
standards,  though  EPA  could  not  itself 
promulgate  such  standards  under  its 
own  auUiority  under  section  202  of  the 
Act.  Unlike  that  case,  here  EPA  is 
promulgating  regulations  under  its  own 
acknowledged  authority  to  promulgate 
OBD  regulations  under  section  202(m) 
of  the  Act.  This  final  action  places  no 
obligation  on  states  to  promulgate  any 
regulations.  EPA  refers  to  its  responsive 
brief  in  MEMA  v.  EPA,  No.  96-1397 
(D.C.  Cir),  for  further  discussion  (EPA 
Air  Docket  A-96-32,  Document  IV-H- 
12.) 

The  second  major  issue  argued  in  the 
adverse  comments  regards  anti- 
tampering  devices.  The  adverse 
comments  suggest  that  the  Agency's 
unwillingness  to  promulgate  provisions 
that  prohibit  auto  manufacturers  &"om 
installing  anti-tampering  devices 
violates  the  intent  of  section  202(m)  of 
the  Clean  Air  Act.  The  Agency  beheves 
that  sections  202(m)  (4)  and  (5)  of  the 
Act  were  designed  to  ensure  that 
independent  repair  shops  would  be  able 
to  (1)  access  fault  codes  and  other 
output  generated  by  a  vehicle's  OBD 
system  through  a  generic  scanning 
device,  (2)  understand  what  the  output 
means  without  the  need  of  a  special 
decoding  device  available  only  &t)m  the 
manufacturer,  and  (3)  receive 
nonproprietary  information  regarding 
repairing  OBD  and  emission-related 
malfunctions,  including  the  information 
vehicle  manufacturers  provide  to  their 
dealers.  The  Agency  has  consistently 
argued  that  these  sections  of  the  Act 
were  not  intended  to  require 
manufacturers  to  give  away  proprietary 
information  concerning  the  internal 
computer  codes  within  the  vehicle's 
computer.  California's  anti-tami>ering 
provisions,  as  well  as  anti-tampering 
measures  that  manufacturers  voluntarily 
install  in  vehicles,  protect  these 
proprietary  codes  and  thus  do  not 
violate  the  requirements  of  section 
202(m).  Moreover,  such  codes  are  not 
the  type  of  information  contemplated 
under  section  202(m)  (4)  and  (5),  as  they 
are  internal  to  the  vehicle,  and  are  not 
useful  for  automotive  repair,  as  opposed 
to  the  manufacture  of  automotive  parts. 
The  Agency  has  promulgated  separate 


regulations  on  the  availabiUty  of  service 
information  (60  FR  55521)  that  outUne 
what  types  of  information 
manufactiuers  must  make  available  to 
interested  parties.  These  regulations, 
among  other  things,  require 
manufacturers  to  provide  independent 
repair  shops  with  the  same  abiUty  to 
reprogram  that  the  manufacturers 
provide  to  their  own  dealers.  These 
regulations  are  not  affected  by  this 
rulemaking.  The  Agency  is  satisfijsd  that 
the  existing  regulations,  as  well  as  the 
regulations  being  finalized  today,  meet 
the  full  intent  of  the  Clean  Air  Act. 

Regarding  whether  California's  OBD  n 
regulations  promote  access  and  ease  of 
use  of  OBD  systems.  California's  OBD  II 
regulations  have  always  contained 
provisions  ensuring  imcontroUed  access 
to,  and  ease  of  use  of.  the  OBD  system 
using  generic  tools.  These  regulations 
are  very  similar  to  EPA's  own  access 
regulations.  Moreover,  though 
CaUfomia's  OBD  II  regulations  do  not 
contain  service  information  availability 
requirements,  EPA's  service  information 
regulations  are  equally  applicable  to 
vehicles  choosing  either  the  California 
thresholds  compliance  option  or  the 
federal  thresholds  compliance  option. 
The  D.C.  Circuit  recently  issued  its 
decision  upholding  EPA's  interpretation 
of  section  202(m)(4)  and  (5).  as  it 
pertained  to  two  earlier  EPA  actions 
related  to  its  and  California's  OBD 
regulations.  MEMA  v.  Nichols.  142  F.3d 
449  (D.C.  Circuit,  1998). 

Furthermore,  as  EPA  has  found  on 
several  earlier  occasions,  the  anti- 
tampering  provisions  do  not  violate  any 
of  the  provisions  of  section  207  of  the 
Act.  EPA's  determination  that  anti- 
tampering  provisions  do  not  violate  the 
Act  does  not  contravene  manufacturers' 
obligations  to  abide  by  section  207. 
Section  207(b)'s  requirement  that 
manufacturers  may  not  invalidate  a 
warranty  based  on  the  use  of  a  certified 
aftermarket  part  is  not  affected  by  the 
use  of  anti-tampering  strategies;  nor  is 
section  207(c)'s  requirement  that 
manufacturer  manuals  contain  language 
indicating  that  service  of  the  vehicles 
may  be  performed  by  any  repair 
operation  using  any  certified  part.  This 
rule  does  not  change  manufacturers-' 
continuing  obligation  to  provide 
aftermarket  service  providers  with  all 
information  provided  to  dealerships 
regarding  emission  related  repair, 
including  the  ability  to  reprogram 
computers. 

EPA  refers  to  its  previous  discussions 
of  these  issues  in  the  Service 
Information  Availability  rule  and  the 
OBD  waiver  decision  (61  PR  53371),  as 
well  as  its  responsive  briefs  and  the 
decision  of  the  court  in  the  D.C.  Qrcuit 


70688 


Federal  Register/Vol.  63.  No.  245/Tuesday.  December  22.  1998/Rules  and  Regulations 


case  recently  decided.  (The  Response  to 
Comments  docimient  for  the  Service 
Information  Availability  rule,  the 
Decision  Dociunent  for  the  OBD  waiver 
decision,  and  the  responsive  briefs  have 
all  been  placed  in  the  docket  for  this 
rulemaking.  Air  Docket  A-96-32.) 

Regarding  the  comments  providing 
examples  of  MIL  illuminations  that  have 
been  encountered  by  the  automotive 
aftermarket  (IV-G-05).  EPA  does  not 
believe  these  examples  provide  any 
basis  for  revising  its  proposal. 

The  first  example  is  an  Internet 
conversation  from  1995  which,  though 
difBcult  to  decipher,  appears  to  indicate 
the  parties  having  difficulty  in  installing 
aftermarket  performance  parts  that 
cause  the  MIL  to  illuminate  on  a 
particular  vehicle.  The  second  example 
is  a  February  9, 1995  correspondence 
from  a  fuel  systems  manufactmer  to  the 
California  Air  Resources  Board 
suggesting  that,  if  the  manufacturer  does 
not  receive  privileged  OBD  system 
parameters,  the  manufactiuer  will  have 
to  discontinue  manufactiiring  and 
selling  its  systems. 

Both  of  these  examples  refer  to  the 
same  issue:  that  of  the  need  for 
aftermarket  parts  manufacturers  to  build 
their  parts  to  be  compatible  with  OBD 
systems.  There  is  little  question  that  the 
advent  of  vehicle  OBD  systems  has 
required  some  aftermarket  parts 
manufacturers  to  work  within  tighter 
constraints  in  building  their  parts. 
Certainly,  some  manufacturers  will  need 
to  perform  more  testing  or  do  further 
analysis  in  designing  their  parts. 
However,  the  Agency  fully  believes  that 
aftermarket  parts  manufactiuers,  who 
have  had  to  continue  revising  their  parts 
as  vehicles  have  become  more 
sophisticated,  will  continue  to  be  able  to 
build  such  parts  in  the  future.  The 
Agency  beheves  that  fully  compliant 
systems  can  be  designed  via  reverse 
engineering  of  the  original  equipment 
configuration,  or  more  thorough  testing 
protocols.  Though  manufacturer  anti- 
tampering  subprograms  may  make 
reverse  engineering  somewhat  more 
difficult,  reverse  engineering  is  not 
impossible  nor  do  these  regulations 
make  such  activities  illegal. 
Additionally,  parts  manufacturers  may 
receive  proprietary  information  through 
licensing  agreements  with  OEMs.  The 
Agency  has  discussed  the  latter 
correspondence  with  CARB  and  CARB 
suggests  that  this  aftermarket  parts 
manufacturer,  without  OBD  system 
parameters,  has  made  good  progress  in 
meeting  CARB's  OBD  II  regulations 
without  negative  impacts  on  their 
business. 

In  any  case,  these  additional 
constraints  will  occur  whether 


manufacturers  comply  with  the  federal 
OBD  requirements  (even  prior  to  this 
regulatory  revision)  or  California's  OBD 
II  requirements.  There  is  nothing  unique 
to  California's  OBD  11  hardware 
requirements  that  particularly 
disadvantages  aftermarket  parts 
manufactiuers.  Regarding  anti- 
tampering  mechanisms,  as  discussed 
above,  these  mechanisms  protect 
information  that  is  proprietary  in  nature 
and  that  is  not  required  to  be  made 
available  under  section  202(m)(5).  All 
information  that  is  subject  to  section 
202(m)(5)  must  now  be  made  available 
under  the  Service  Information  Rule, 
which  had  not  been  promulgated  at  the 
time  of  these  correspondences. 

The  next  example  involves  a  series  of 
letters  between  the  California  Air 
Resoim:es  Board  and  an  aftermarket 
parts  manufactiuer  requesting  data  and 
information  from  that  manufacturer  as 
to  how  their  aftermarket  parts  impact 
OBD  systems  in  order  to  receive  a 
waiver  under  Cafifomia's  aftermarket 
parts  regulations.  In  their  letter  of 
res(>onse,  the  parts  manufacturer  stated 
that  this  data  cannot  be  provided  unless 
the  parts  manufacturer  had  access  to 
specific  OBD  technical  and  operational 
data.  EPA  does  not  operate  a  mandatory 
parts  certification  program,  so  this 
example  is  not  pertinent. 

One  final  example  is  a  letter  that  deals 
with  the  issue  of  false  MIL 
illuminations;  in  particular,  one 
associated  with  changing  tire  diameter 
from  16"  to  19,"  and  the  other 
associated  with  installing  a  generator  on 
a  Class  C  motor  home.  The  comment 
claims  that  these  modifications  did  not 
impact  emission  performance  in  any 
manner,  implying  that  the  resultant  MIL 
illumination  is  consequenUy  false.  In 
the  example  of  changing  tire  diameter, 
it  is  conceivable  that  chimging  tire 
diameter  could  be  interpreted  by  the 
OBD  system  in  such  a  way  that,  for 
example,  may  alter  the  ftieling  strategy 
of  the  vehicle  which  in  tiun  may  cause 
emissions  to  increase.  However,  since 
no  emission  data  were  provided  with 
the  example,  the  implication  is 
impossible  to  verify.  In  the  example  of 
the  Class  C  motor  home,  the  Agency 
believes  that  such  a  vehicle  would  be 
outside  the  scope  of  this  rulemaking, 
which  applies  only  to  light-duty 
vehicles  and  light-duty  trucks.  As  stated 
above,  there  is  little  question  that  the 
advent  of  vehicle  OBD  systems  has 
required  some  market  parts 
manufacturers  to  work  within  tighter 
constraints  in  building  their  parts.  The 
Agency  believes  that  fully  compliant 
systems  can  be  designed  via  reverse 
engineering  of  the  original  equipment 
configuration,  or  more  thorough  testing 


protocols.  Additionally,  parts 
manufacturers  may  receive  proprietary 
information  through  licensing 
agreements  with  OEMs.  In  any  event,  as 
discussed  above,  nothing  in  §  202(m)(5) 
requires  that  aftermarket  parts 
manufacturers  be  entitled  to  information 
for  making  parts.  See  MEMA  v.  Nichols. 
142  F.3d  at  465.  Nor  does  section 
202(m)(5)  indicate  that  EPA  should 
require  automobile  manufiactvuers  to 
give  away  their  proprietary  information. 
In  fact.  §  202(m)(5)  suggests  the 
opposite,  that  EPA's  regulations  be 
limited  by  CAA  restrictions  on  the 
release  of  trade  secrets. 

Another  example  provided  by  this 
letter  suggests  that  false  MIL 
illumination  has  occurred  following 
installation  of  high-powered  aftermarket 
soimd  systems.  TTiis  example  suggests 
that  these  amplifiers  cause  battery 
voltage  to  drop  and  that  OBD  system 
parameters  would  be  needed  by  the 
aftermarket  to  avoid  the  false  MIL.  No 
data  was  supplied  to  support  this 
example  and  it  is  unclear  to  the  Agency 
why  a  properly  installed  sound  system 
with  the  appropriate  rating  for  the 
particular  vehicle  would  draw  battery 
voltage  down  so  low.  Further,  it  is 
difficult  to  imderstand  how  the 
availability  of  OBD  parameters  would 
rectify  the  situation  given  that  battery 
voltage  being  drawn  so  low  is  very 
likely  to  create  an  excessive  draw  on  the 
alternator  which  is  likely  to  have 
adverse  emission  impacts;  MIL 
illumination  would  seem  appropriate  in 
such  a  circiunstance. 

Regarding  Mr.  Heyler's  concerns  that 
information  needed  for  repairs  has  not 
been  made  available  to  independent 
repair  facilities  under  California's  OBD 
n  regulations,  and  that  language  be 
added  to  those  regulations  indicating 
that  "information — which  is  made 
available  to  dealer-owned  repair 
facilities — be  made  available  to  all 
independents  on  a  contractual  basis  at 
a  reasonable  cost."  EPA's  Service 
Information  regulations  were 
promulgated  for  the  piupose  of  ensuring 
that  independent  service  facilities  have 
access,  at  a  reasonable  cost,  to  the  same 
information  to  which  dealer-owned 
facilities  have  access.  As  of  December  1, 
1997.  manufiacturers  are  required  to 
make  available  to  independent  service 
providers  reprogramming  capability  for 
all  emission-related  programming 
events  for  vehicles  beginning  with 
model  year  1994.  Regarding  Mr. 
Heyler's  comments  on  the  manufacture 
of  independent  parts,  see  the  response 
to  the  aftermarket  comments  provided 
above. 

Regarding  CAWA's  comments,  EPA 
notes  that  its  service  information 
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ri»iuirements  are  applicable  in 
California,  as  EPA  made  clear  in  its  OBD 
waiver  proceeding. 
'■  EPA  notes  that  this  rule  will  have  no 
ejftect  on  the  likelihood  or  ability  of 
i^ibnufacturers  to  incorporate  anti- 
ta^pering  strategies;  however,  EPA 
dates  that  the  version  of  the  California 
QPD II  regulations  being  referenced  in 
today's  rulemaking  actually  contain  less 
sUingent  and  less  specific  anti- 
tampering  provisions  than  the  version  to 
which  EPA  had  previously  referred. 
This  is  consistent  with  the  statement  of 
Mr.  Haluza  regarding  the  draft 
regulation. 

[Additionally,  on  March  23, 1995,  EPA 
^liblished  a  direct  final  rulemaking  (60 
FR  55521)  that  removed  any 
requirement  for  manufacturers  to  install 
^ti-tampering  strategies  on  federal 
Vehicles,  including  vehicles  certified 
under  the  option  allowing  compUance 
with  California  OBD  II. 
]  Regarding  the  issue  of  whether  EPA 
inould  extend  this  compliance  option 
beyond  the  1998  model  year  while  the 
tommenters'  challenge  to  the  earlier 
Hile  is  before  the  D.C.  Circuit,  the  D.C. 
Circuit  has,  as  noted  above,  issued  an 
opinion  upholding  EPA's  earlier 
actions.  Regarding  the  comment's 
tafajection  to  EPA  using  the  final  version 
b^ California's  regulations  without 
iportunity  to  comment,  on  February 
1. 1998,  EPA  published  in  the  Federal 
ister  a  notice  that  the  final  California 
ilations  were  completed  and 
railable  in  the  docket  for  this 
lemaking.  EPA  provided  a  thirty  day 
imment  period  (until  March  23, 1998) 
allow  for  comment  on  California's 
lal  regulations.  EPA  received  no 
rther  comments  in  response  to  the 
[[ebruary  19. 1998  notice. 

h.  Deficiency  Provisions 

Summary  of  Proposal 

The  Agency  proposed  to  extend  the 
(Wrent  flexibility  provisions  (i.e. 
'  deficiency  provisions")  contained  in 
i  6.094-17(1)  indefinitely,  rather  than 
I  teing  eliminated  beyond  the  1998 
^odel  year.  Additionally,  the  Agency 
<  larified  its  policy  regarding 
( leficiencies  and  their  carryover  from 
( tne  model  year  to  the  next. 

: !.  Summary  of  Comments 

Most  comments  received  were  in 
I  lupport  of  the  indefinite  extension  of 
he  deficiency  provision.  The  Agency 
ilso  received  comments  expressing 
I  :oncems  regarding  a  limit  on  the 
]  iiunber  of  deficiencies  that  can  be 
panted  and  not  allowing  carryover  of 
I  leficiencies  fi-om  one  model  year  to  the 
lext.  except  where  imreasonable 


hardware  modifications  would  be 
necessary.  The  Agency  also  received 
comments  suggesting  that  the  complete 
lack  of  a  diagnostic  monitor  should  be 
allowed  under  the  deficiency  provision. 

3.  Response  to  Comments 

As  stated  in  the  NPRM,  the  Agency 
believes  that,  despite  the  best  attempts 
by  manufacturers  to  comply  with  the 
complex  OBD  requirements,  there  will 
still  be  unanticipated  instances  that 
cannot  be  remedied  in  time  to  meet 
production  schedules.  Given  the 
newness  and  considerable  complexity  of 
designing,  producing,  and  installing  the 
components  and  systems  that  make  up 
the  OBD  system,  manufacturers  have 
expressed  and  demonstrated  difficulty 
in  complying  with  every  aspect  of  the 
OBD  requirements,  and  such  difficulty 
appears  likely  to  continue  in  future 
model  years.  The  Agency  has  already, 
on  February  17. 1998,  finalized  a 
provision  to  extend  the  EPA's  allowance 
of  deficiencies  through  the  1999  model 
year.  (63  FR  7718.)  In  today's  action,  the 
Agency  is  finalizing  a  provision  to 
indefinitely  allow  for  deficiencies 
beyond  the  1999  model  year. 

With  regards  to  allowing  more  than 
one  deficiency,  as  stated  in  the  NPRM. 
EPA  does  not  intend  to  certify  vehicles 
that  have  more  than  one  OBD  system 
deficiency  unless  it  can  be 
demonstrated  that  correction  of  the 
deficiency  requires  hardware  and/or 
software  modifications  that  absolutely 
cannot  be  accomplished  in  the  time 
available,  as  determined  by  the 
Administrator.  These  limitations  should 
prevent  a  manufacturer  from  using  a 
deficiency  allowance  as  a  means  to 
avoid  compliance  or  delay  OBD 
implementation. 

With  regards  to  the  carryover  of 
deficiencies  firom  one  model  year  to  the 
next,  the  Agency  will  finalize  a 
provision  to  allow  for  the  carryover  of 
a  deficiency  from  one  model  year  to  the 
next  where  unreasonable  hardware  or 
software  modifications  would  otherwise 
be  necessary  to  eliminate  the  deficiency. 
The  Agency  agrees  with  comments  that 
there  may  be  instances  where 
deficiencies  may  not  be  discovered  until 
late  in  the  development  process  and 
there  may  not  be  enough  time  to 
develop  software  changes,  new 
calibrations  and  validation  testing  to 
ensure  a  reliable  software  chan^. 

The  Agency  does  not  intend  that  the 
deficiency  provisions  be  used  as  a  long 
term  planning  tool  by  the 
manufacturers,  but  rather  as  a  flexibility 
to  address  last  minute  problems. 
Requests  for  the  carryover  of 
deficiencies  must  be  approved  by  the 
Administrator  well  in  advance  of 


certification  with  ample  demonstration  - 
by  the  manufacturer  that  correction  of    . 
the  deficiency  requires  hardware  and/or 
software  modifications  that  absolutely 
cannot  be  made  in  time  to  meet 
production  schedules. 

Furthermore.  EPA  will  not  accept  any 
deficiency  requests  that  include  the 
complete  lack  of  a  major  diagnostic 
monitor  ("major"  diagnostic  monitors 
being  those  for  the  catalyst,  oxygen 
sensor,  engine  misfire,  and  evaporative 
leaks),  wi^  the  possible  exception  of 
the  special  provisions  for  alternate 
fueled  vehicles  discussed  below.  With 
regards  to  the  allowing  of  deficiencies 
for  "major"  diagnostic  monitors,  the 
Agency  does  not  have  the  authority  to 
certify  a  vehicle  that  does  not  meet  the 
minimum  requirements  of  the  Clean  Air 
Act  (i.e.,  oxygen  sensor  monitor,  catalyst 
monitor,  and  standardization  features). 
Given  that  oxygen  sensor  monitors  and 
catalyst  monitors  are  now  standard 
equipment  on  gasoline-fueled  vehicles, 
it  is  not  arguable  that  such  monitors 
cannot  be  installed  in  such  vehicles. 
Furthermore,  the  Agency  considers 
these  and  other  major  monitors  to  be 
critical  aspects  of  a  working  OBD 
system.  Without  these  monitors,  or  any 
subset  of  these  monitors,  the  OBD 
system  does  not  meet  the  minimum 
requirements  that  EPA  believes  is 
necessary  for  a  viable  OBD  system. 

E.  Diagnostic  Readiness  Codes 

1.  Summary  of  Proposal 

In  the  proposal.  EPA  provided 
clarification  on  the  issue  of  diagnostic 
readiness  codes,  rather  than  proposing 
anything  new.  and  requested  comment 
on  the  clarification.  The  purpose  behind 
the  readiness  code  is  to  allow  an 
inspection  and  maintenance  (1/M) 
official  to  determine  whether  or  not  a 
vehicle  has  undergone  sufficient 
operation  to  allow  the  OBD  system  to 
fully  evaluate  the  emission  control 
system.  Readiness  codes  allow  the  I/M 
official  to  be  certain  that  the  lack  of 
OBD  diagnostic  trouble  codes  means 
that  the  vehicle  is  operating  cleanly. 
rather  than  perhaps  being  an  indication 
that  the  OBD  system  simply  had  not  had 
time  to  fully  evaluate  the  vehicle.  The 
I/M  readiness  codes,  for  those  monitors 
that  have  associated  I/M  readiness 
codes,  should  be  set  to  "ready"  status 
only  after  sufficient  vehicle  operation 
such  that  the  monitor  has  been  properly 
exercised  and  a  valid  determination  can 
be  made  as  to  component's  or  system's 
operational  status. 

2.  Summary  of  Comments 

AAMA  recommended  that  the  Agency 
put  in  place  a  provision  that  would 
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allow  for  the  clearing  of  OBD  readiness 
codes  for  affected  monitors  if 
monitoring  is  disabled  for  a  number  of 
driving  cycles  due  to  extreme  operating 
conditions.  For  example,  the 
evaporative  leak  detection  monitor  is 
typically  disabled  at  temperatures  below 
40  'F  to  avoid  false  MILs  due  to  freezing 
vapors  in  the  fuel  lines.  The  comment 
argues  that  it  would  be  unfair  if  a 
vehicle  failed  to  pass  an  I/M  inspection 
because  it  had  stayed  in  extreme 
conditions  during  the  time  between  a 
maintenance  that  included 
disconnecting  the  battery  (which  clears 
I/M  readiness  codes)  and  the  I/M 
inspection. 

3.  Response  to  Comments 

The  Agency  agrees  that  there  may  be 
conditions  tmder  which  certain 
monitors  will  not  and  should  not  run. 
In  particular,  the  Agency  is  aware  that 
evaporative  system  monitors,  when 
exposed  to  extremely  low  ambient 
temperatures,  will  not  be  able  to  run 
because  any  water  vapor  in  the  fuel 
lines  can  freeze.  Such  freezing  is  not 
unusual,  but  it  does  make  attempts  at 
leak  detection  very  difficult  and 
increases  the  likelihood  of  false  failure 
determinations.  Because  these  readiness 
codes  are  intended  to  assist  in 
Inspection  and  Maintenance  programs, 
the  Agency  is  sensitive  to  the  possibility 
that  consumers  may  bring  their  vehicles 
in  for  inspection  with  readiness  codes 
that  are  set  to  "not  ready"  because  a 
particular  monitor  was  not  able  to  run. 

Therefore,  the  Agency  is  today 
finalizing  a  provision  that  will  allow  for 
readiness  flags  to  be  set  to  "ready"  if 
monitoring  is  disabled  for  at  least  two 
driving  cycles  due  to  the  continued 
presence  of  extreme  operating 
conditions  (such  as  ambient 
temperatures  below  40  'F,  or  altitudes 
above  8000  feet).  Administrator 
approval  must  be  obtained  in  advance 
and  shall  be  based  on  the  conditions  for 
monitoring  system  disablement  and  the 
number  of  driving  cycles  specified 
without  completion  of  monitoring 
before  readiness  is  indicated. 

F.  Provisions  for  Alternate  Fuel  Vehicles 

1.  Summary  of  Proposal 

The  Agency  proposed  a  flexibility 
provision  for  alternate  fuel  vehicles 
through  the  2004  model  year.  Currently, 
alternate  fiiel  vehicles  must  fully 
comply  with  federal  OBD  requirements 
beginning  in  the  1999  model  year. 
Under  the  proposed  provision,  alternate 
fuel  vehicles  must  fully  comply  with 
federal  OBD  requirements  during 
gasoline  operation  beginning  in  the 
1999  model  year.  However,  during 


alternate  fuel  operation,  some  monitors 
may  be  deactivated  where  technological 
infeasibility  can  be  demonstrated  and 
the  Administrator  has  provided 
approval. 

2.  Summary  of  Comments 

The  Agency  received  several 
comments  in  support  of  the  proposed 
alternate  fuel  provision  through  the 
2004  model  year.  The  arguments  made 
by  commenters  suggest  Aat  significant 
technological  hurdles  still  face  the 
alternate  fuel  industry  in  fully 
complying  with  the  federal  OBD 
requirements.  For  example,  the  catalyst 
is  designed  for  control  of  emissions 
from  gasoline  fuels.  The  auto 
manufacturers  have  generated  large 
amounts  of  data  on  the  diu-ability  of 
catalysts  diuing  gasofine  operation. 
Such  is  not  the  case  for  catalyst 
durability  during  alternate  fiiel 
operation.  As  a  result,  it  appears  that  no 
manufacturer  can  currently  calibrate  a 
catalyst  monitor  for  proper  malfunction 
detection  at  high  mileages  since  so  little 
data  exists  showing  the  emission 
durability  after  100k  miles  of  alternate 
fuel  operation.  Therefore,  commenters 
recommend  that  more  lead  time  be 
given  to  fully  explore  this  and  other 
technological  hurdles  still  facing  OBD 
implementation  on  alternate  fuel 
vehicles. 

3.  Response  to  Comments 

The  Agency  agrees  with  the 
commenters  Uiat  technological 
feasibility  remains  an  issue  for  OBD 
systems  on  alternate  fuel  vehicles.  As 
the  Agency  stated  in  the  proposal,  it  is 
supportive  of  the  use  of  alternate  fuel 
vehicles  and  is  committed  to  seeing 
larger  volumes  of  EPA  certified  alternate 
fueled  vehicles  produced  and  sold. 
Therefore,  the  Agency  will  finalize  a 
provision  to  allow  flexibility  in  the  OBD 
monitoring  requirements  during 
alternate  fuel  operation.  This  provision 
is  intended  to  provide  additional 
leadtime  for  alternate  biel  OBD 
development.  The  provision  extends 
through  the  2004  model  year  only;  it 
requires  a  demonstration  of 
technological  infeasibility  and 
Administrator  approval;  and.  it  does  not 
apply  to  alternate  fuel  vehicles  while 
operating  on  gasoline  or  diesel  fuel  (for 
diesel  cycle  engines).  To  clarify,  this 
flexibility  is  intended  to  apply  only 
during  operation  on  an  alternate  fuel 
and  even  then  the  flexibility  applies 
only  to  the  extent  manufacturers  can 
show  that  diagnostic  strategies  for 
alternate  fuel  operation  are 
technologically  infeasible. 
Manufacturers  will  be  required  to 
include  monitoring  strategies  to  the 


extent  feasible,  but  will  not  be  required 
to  include  monitoring  strategies  the 
reliability  of  which  is  still  doubtful  for 
alternate  fuel  operation.  Further,  EPA 
will  expect  that  vehicles  designed  for 
use  on  more  than  one  fuel  (i.e.  flexible 
fuel  vehicles)  have  fully  operating  OBD 
systems  upon  initial  sale.  Should  a  non- 
gasoline  fuel  then  be  introduced,  the 
monitors  affected  by  the  alternate  fuel 
could  be  deactivated  to  the  extent  the 
manufacturers  can  show  that  reliable 
diagnostic  strategies  are  not  feasible. 

G.  Update  of  Materials  Incorporated  by 
Reference 

1 .  Summary  of  Proposal 

The  Agency  proposed  to  Incorporate 
by  Reference  a  series  of  standardized 
Society  of  Automotive  Engineers  (SAE) 
and  International  Standards 
Organization  (ISO)  procedures.  The  SAE 
documents  are  SAE  J1850.  SAE  J1877. 
SAE  J1892,  SAE  J1962,  SAE  J1979.  and 
SAE  J2012.  The  ISO  documents 
proposed  to  be  Incorporated  by 
Reference  were  ISO  9141-2  and  ISO 
1423-4. 

2.  Summary  of  Comments 

The  Agency  received  no  adverse 
comment  on  the  Incorporation  by 
Reference  of  the  SAE  and  ISO 
standardized  procedures.  One 
commenter  suggested  the  incorporation 
by  reference  of  the  ISO  engine  symbol 
for  the  malfunction  indicator  light  (MIL) 
to  use  in  place  of  the  wording  "check 
engine"  or  "service  engine  soon". 

3.  Response  to  Comments 

The  Agency  will  Incorporate  by 
Reference  all  of  the  SAE  and  ISO 
standardized  procedures  with  the 
exception  of  ISO  14230-4.  This 
document  has  not  been  finalized  by  the 
International  Standards  Organization 
and  therefore  cannot  be  Incorporated  by 
Reference  in  Agency  regulations. 
Regarding  the  use  of  the  ISO  engine 
symbol  for  the  malfunction  indicator 
light,  the  Agency  agrees  with  such  a 
poUcy  and  has  approved  such  MIL 
designs  whenever  they  have  been 
requested.  To  eliminate  the  need  for  the 
manufacturer  to  request  Administrator 
approval  of  such  MIL  designs,  and 
because  the  Agency  believes  that  engine 
symbols  are  universally  recognized 
without  the  need  to  understand  the 
English  phrases  "Service  Engine  Soon" 
or  "Check  Engine,"  the  final  regulations 
contain  a  provision  allowing  use  of  a 
universally  recognized  engine  symbol. 
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n  Diesel  Cycle  Vehicles 

Sununary  of  Proposal 

In  the  regulatory  language  of  the 
1 JPRM,  the  Agency  incorrectly  referred 
10  sections  of  the  regulatory  language 
tl^at  did  and  did  not  apply  to  diesel 
cycle  vehicles  and  trucks.  The  proposed 
regulatory  language  stated  that  §  86.099- 
paragraphs  (b)(2)  and  (b)(3)  did  not 
iply  to  diesels.  and  that  only  §  86.099- 
paragraph  (f)(4)  did  apply  to  diesels. 

,  Siunmary  of  Comments 

Comments  received  from  AAMA 
ggested  that  there  were  several 
oversights  as  to  which  paragraphs  of 
ese  sections  did  not  apply  to  diesel 
cle  engines. 

.  Response  to  Comments 

The  Agency  agrees  that  there  were 
versights  as  to  which  of  the  paragraphs 
intained  in  the  sections  noted  above 
^  ply  to  diesel  cycle  engines.  In  section 
«  86.099-17,  paragraphs  (b)(2)  through 

))(4)  do  not  apply  to  diesel  cycle 
engines.  In  section  §  86.099-30. 
i>aragraphs  (f)(1)  through  (f)(4)  do  not 
1  ipply  to  diesel  cycle  engines. 

Certification  Requirements 

,  Siunmary  of  Proposal 

The  Agency  did  not  propose  any 
:hanges  to  the  federal  OBD  certification 
equirements. 

t.  Summary  of  Comments 

The  Agency  received  comments  firom 
\AMA  regarding  their  concern  that  the 
^RM  regulatory  language  does  not 
jrovide  opportunities  for  manufact\u«rs 
o  provide  engineering  reports  or  other 
information  that  may  alleviate  problems 
jn  an  emission  data  vehicle  or  other  test 
irehicle  before  the  vehicle  is  produced 
br  sale.  AAMA  contends  that  last 
ninute  OBD  calibration  changes  are 
often  required  after  the  emission 
certification  calibrations  have  been 
estabUshed  and  that  the  emission  data 
vehicle  may  not  contain  a  finaUzed  OBD 
calibration.  AAMA  contends  that  this 
opportunity  is  currently  allowed  by  the 
Agency  for  other  emission  related 
changes  made  by  the  manufacturer  and 
should  be  permitted  for  OBD  systems  as 
well. 

AAMA  also  expressed  concern  with 
regards  to  EPA  inducing  component 
faults  that  could  potentially  damage 
official  certification  vehicles.  AAMA 
contends  that  such  testing  should  be 
done  only  on  development  vehicles 
which  would  avoid  the  risk  of  damaging 
their  certification  vehicles  while  still 
providing  the  data  needed  by  EPA. 


3.  Response  to  Comments 

The  Agency's  running  change 
regulations  codified  in  40  CFR  86.079- 
32.  86.079-33.  and  86.079-34.  allow  the 
manufacturer  to  be  given  the 
opportunity  to  provide  an  engineering 
report  or  description  of  any  follow-up 
actions  that  will  alleviate  any  OBD 
concerns  discovered  on  emissions  or 
fuel  economy  data  vehicles. 

With  regards  to  concerns  over 
inducing  component-damaging  faults  on 
official  certification  vehicles,  since  it  is 
not  the  Agency's  intent  to  damage  such 
vehicles.  EPA  agrees  to  consult  with  the 
manufactiuer  to  ensure  that  appropriate 
test  vehicles  are  used  for  such  piuposes. 

/.  Comments  on  Cost  Effectiveness  and 
Environmental  Impact 

1.  Summary  of  Proposal 

In  the  preamble  to  the  ^4PRM.  the 
Agency  stated  that  the  proposed 
changes  to  the  federal  OBD  program 
would  not  have  an  annual  effect  on  the 
economy  of  $100  milUon  or  more,  nor 
would  they  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  commimities. 

With  regards  to  environmental 
impact,  the  Agency  proposed  no 
changes  that  were  expected  to  impact 
the  originally  estimated  emissions 
reductions  or  air  quality  impact 
analyses  finalized  in  the  February  1993, 
federal  OBD  regulations  (58  FR  9468). 


2.  Summary  of  Comments 

The  Agency  received  one 
unsubstantiated  comment  from  an 
individual  who  stated  that  this 
regulation  would  have  an  effect  on  the 
economy  that  would  exceed  $100 
million  annually.  The  commenter 
suggests  that  OBD  technology  is 
changing  the  vehicle  repair  industry  and 
forcing  service  facilities  to  adopt 
expensive  and  unreliable  state-of-the  art 
technologies  that  add  substantial  costs 
to  the  diagnosis  and  repair  of  OBD 
equipped  vehicles.  This  commenter 
goes  on  to  state  that  the  proposed 
regulations  would  have  minimal  effect 
on  the  environment. 

3.  Response  to  Comments 

Regarding  the  concern  that  OBD 
technology  is  imposing  significant  cost 
on  the  repair  industry,  the  Agency's 
Service  Information  Availability 
regulations  (60  FH  55521)  require  that 
emission  related  vehicle  repair 
information  and  the  necessary  toob  to 
access  the  OBD  system  be  made 
available  by  the  auto  manufactiuer  to 


the  service  and  repair  industry,  and  that 
it  be  available  at  competitive  prices.  The 
Agency  disagrees  that  the  provisions 
being  finalized  today  or  the  issues 
raised  by  the  commenter  will  have  an 
annual  impact  on  the  economy  greater 
than  $100  milUon  (See  Section  V.— Cost 
Effectiveness). 

Regarding  comments  that  the 
proposed  regulations  will  provide  no 
environmental  benefit  to  the  public,  the 
Agency  does  not  agree.  The  changes 
proposed  in  the  NPRM  and  being 
finalized  today  neither  increase  nor 
decrease  the  emission  reductions 
expected  from  the  OBD  program. 
However,  the  Agency  disagrees  that 
OBD  systems  in  general  will  provide  no 
benefits.  EPA  provided  emissions  and 
air  quality  analyses  in  the  initial  federal 
OBD  regulaUons  (58  FR  9468.  February 
19, 1993)  illustrating  substantial 
emission  reductions  associated  with 
OBD. 

V.  Cost  Efibctiveness 

This  final  rulemaking  alters  an 
existing  provision  by  revising  the 
current  federal  OBD  malfunction 
thresholds.  These  revisions  will  result 
in  essentially  equivalent  stringency  for 
the  major  emission  control  system 
monitors,  while  slightly  relaxing 
stringency  in  certain  cases  for  some 
more  minor  emission  control  system 
monitors.  Because  most  of  industry  has 
requested  that  EPA  harmonize  emission 
thresholds  with  the  California  OBD  II 
thresholds  as  a  means  to  minimize 
resource  requirements,  EPA  beUeves 
that  the  regulations  being  finalized 
today  will  provide  cost  savings  by 
eliminating  the  need  to  incur  significant 
recahbration  and/or  retesting  costs  and 
efforts  associated  with  having  two  sets 
of  OBD  regulations  with  which  to 

comply. 

However,  EPA  is  aware  that  some 
OEMs,  particularly  extremely  small 
volume  import  manufacturers,  may  have 
concentrated  their  efforts  on  the  unique 
federal  OBD  malfunction  thresholds. 
EPA  believes  that  the  primary  cost 
imposed  on  these  particular  OEMs 
associated  with  the  regulations  being 
finalized  today  would  be  for  the 
mandatory  evaporative  system  leak 
detection  monitoring.  These  systems 
have  been  estimated  by  EPA  to  cost  $18 
per  vehicle  (58  FR  9483).  The  Agency 
estimates  that  the  total  potential 
additional  cost  of  this  regulation 
resulting  from  mandating  the 
evaporative  leak  detection  monitor  will 
be  substantially  less  than  $20  milfion 
annually  beginning  in  model  year  2001. 
In  addition,  the  Agency  beUeves  that 
mandating  the  evaporative"system  leak 
detection  monitor  would  not  increase 
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the  total  cost  of  the  federal  OBD 
program.  The  cost  of  this  monitor  was 
taken  into  consideration  in  the  original 
federal  OBD  regulations  (58  FR  9468) 
even  though  this  monitor  was  originally 
optional.  Additionally,  extremely  small 
volume  import  manufacturers  that  are 
set  for  compliance  with  the  ciurent 
federal  OBD  thresholds  will  be  required 
to  reevaluate  their  OBD  calibrations  and 
would  require  potential  rework  to 
comply  with  the  thresholds  finalized 
today.  Because  this  recalibration  effort 
could  be  resource  intensive,  the  Agency 
requested  comments  on  the  level  of 
burden  and  potential  means  of  resolving 
this  concern  should  it  be  warranted 
based  on  the  burden  imposed.  The 
Agency  received  comments  indicating 
that  it  would  be  appropriate  to  allow 
manufacturers  that  have  been  set  for 
compliance  with  the  current  federal 
OBD  thresholds  to  meet  such  thresholds 
for  two  additional  years.  EPA  has  agreed 
to  allow  this  in  the  final  rule. 

The  automotive  aftermarket  industry 
has  argued  that  the  provisions  of  the 
regulations  being  finalized  today  will 
impose  heavy  economic  burdens  on  that 
industry.  The  automotive  aftermarket 
has  made  claims  of  heavy  economic 
burdens  during  development  of  the 
California  OBD  II  regulations  and  the 
ensuing  waiver  process  during  which 
California  requested  a  waiver  from 
federal  preemption  for  the  purpose  of 
enforcing  their  unique  OBD  program. 
The  aftermarket  has  also  argued  that 
excessive  costs  will  be  incurred  because 
the  anti-tampering  measures  required 
under  the  California  OBD  II  regulations 
will  present  more  difficulty  for  the 
automotive  aftermarket  in  carrying  out 
their  business  of  reverse  engineering 
original  equipment  manufacturer  (OEM) 
parts  and  designing  replacement  or 
specialty  parts.  However,  EPA  is  not 
including  CARB's  anti-tampering 
provisions  in  its  incorporation  of 
California's  regulations.  Failure  to 
incorporate  these  provisions  still  allows 
OEMs  to  voluntarily  implement  anti- 
tampering  measures,  but  such  is  also  the 
case  under  the  current  federal  OBD 
regulations.  Any  costs  associated  with 
these  anti-tampering  devices  are  not  a 
result  of  this  rule,  but  of  independent 
actions  by  manufacturers.  Moreover, 
CARB  has  eliminated  the  anti-tampering 
provisions  considered  most  egregious  by 
the  aftermarket.*  Therefore.  EPA 
believes  that  the  provisions  of  this  final 
rulemaking  are  not  responsible  for 


«CARB  Mail-Out  »97-24.  amendments  to  the 
California  Code  of  Regulations  section  1968.1, 
paragraph  (d). 


increased  costs  on  the  automotive 
aftermarket. 

The  costs  and  emission  reductions 
associated  with  the  federal  OBD 
program  were  developed  for  the 
February  19. 1993,  final  rulemaking. 
The  changes  being  finaUzed  today  do 
not  afiiect  the  costs  or  emission 
reductions  published  as  part  of  that 
rulemaking,  with  the  possible  exception 
of  decreasing  costs  for  larger  volume 
manufactiirers. 

VI.  Public  Participation 

The  Agency  held  a  public  hearing  on 
July  9, 1997  for  public  testimony  on' the 
proposed  revisions.  Those  comments 
and  the  additional  comments  received 
during  the  public  comment  period  are 
available  in  Air  Docket  A-96-32.  The 
comments  received  on  the  proposed 
revisions  are  discussed  and  addressed 
in  section  IV.  of  this  final  rulemaking. 

VII.  Administration  Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,. October  4, 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 

The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or,  (4) 
raise  novel  legal  or  policy  issues  arising 
out  of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in 
the  Executive  Order. 

This  action  was  submitted  to  OMB  for 
review  pursuant  to  Executive  Order 
12866. 

B.  Reporting  and  Recordkeeping 
Requirements 

Today's  action  does  not  impose  any 
new  information  collection  burden.  The 
modifications  proposed  above  do  not 
change  the  information  collection 
requirements  submitted  to  and 
approved  by  OMB  in  association  with 
the  OBD  final  rulemaking  (58  FR  9468, 
February  19, 1993;  and.  59  FR  38372. 


July  28, 1994).  The  Office  of 
Management  and  Budget  {OMB)  has 
previously  approved  the  information 
collection  requirements  contained  in  40 
CFR  86.084-17  under  the  provisions  of 
the  Papenifork  Reduction  Act.  44  U.S.C. 
3501  et  seq.  and  has  assigned  OMB 
control  number  2060-0104  (EPA  ICR 
No.  783.36). 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information:  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Copies  of  the  Information  Collection 
Request  (ICR)  document  may  be 
obtained  from  Sandy  Fanner,  by  mail  at 
OP  Regulatory  Information  Division; 
U.S.  Environmental  Protection  Agency 
(2137) :  401  St.,  S.W.  Washington  DC 
20640,  by  email  at  farmer.sandy  epa 
mail.epa.gov.or  by  calling  (202)  260- 
2740.  An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
number  s  for  EPA's  regulations  are 
listed  in  40  CFR  Part  9  and  48  CFR 
Chapter  15. 

C.  Impact  on  Small  Entities 

EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
this  final  rule.  This  rule  will  not  have 
a  significant  adverse  economic  impact 
on  a  substantial  number  of  small 
businesses.  This  rulemaking  will 
provide  regulatory  relief  to  both  large 
and  small  volume  automobile 
manufacturers  by  maintaining 
consistency  with  California  OBD  n 
requirements.  It  will  not  have  a 
substantial  impact  on  such  entities.  This 
rulemaking  will  not  have  a  significant 
impact  on  businesses  that  manufacture, 
rebuild,  distribute,  or  sell  automotive 
parts,  nor  those  involved  in  automotive 
service  and  repair,  as  the  revisions  affect 
only  requirements  on  automobile 
manufacturers.  See  United  Distribution 
Companies  v.  FERC.  88  F.3d  1005, 1170 
( D.C.  Or.  1996). 
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In  the  absence  of  this  final  rule,  the 
ipiration  of  the  §  86.094-1 7{j) 
provision  allowing  optional 
demonstration  of  compliance  with 
California  OBD II  requirements  to 
suffice  for  EPA  certification  piuposes 
would  necessitate  full  vehicle 
manufacturer  compliance  with  the 
current  federal  OBD  requirements  at 
§86.094-1 7(a)  through  (h).  beginning 
with  the  1999  model  year.  Most 
manufacturers  have  thus  far  chosen  to 
raduce  their  costs  by  producing  vehicle 
OBD  systems  to  California 
^^lecifications.  thereby  avoiding  the 
tilecessity  of  developing  significantly 
different  OBD  calibrations  meeting  the 
^^sting  federal  specifications,  for  the 
Mon-Califomia  market.  Because  the  final 
rule  modifies  federal  requirements  to 
capture  many  benefits  of  the  California 
option,  EPA  believes  that  it  reduces 
lanufacturer  costs  over  a  no-action 
iseline  for  1999  and  later  model  years. 

Fxuther,  figures  provided  by  the  U.S. 
ipartments  of  Labor  and  Commerce 
ow  the  estimated  cost  of  vehicle 

Jianges  to  meet  1996  model  year  OBD 
requirements  to  be  less  than  1%  of 
tal  vehicle  cost.  Because  these  changes 
already  incorporate  increased 
monitoring  that  is  required  to  meet 
California  OBD  II  requirements  and  is 
l^lso  required  by  the  final  rule,  the  rule 
liB  not  expected  to  significantly  increase 
(|)BD  system  cost  beyond  the  estimate 
iven. 

1.  Unfunded  Mandates  Act 

Under  Section  202  of  the  Unfunded 
_     dates  Reform  Act  of  1995 
'Unfunded  Mandates  Act'O,  signed 
ato  law  OH  March  22, 1995,  EPA  must 
irepare  a  budgetary  impact  statement  to 
tccompany  any  proposed  or  final  rule 
~  lat  includes  a  Federal  mandate  that 
lay  result  in  estimated  costs  to  State, 
,  or  tribal  governments  in  the 
Aggregate;  or  to  the  private  sector  of 
ilOO  million  or  more.  Under  Section 
i05.  EPA  must  select  the  most  cost 
efiiective  and  least  burdensome 
I  Jtemative  that  achieves  the  objectives 
I  »f  the  rule  and  is  consistent  with 
I  itatutory  requirements.  Section  203 
:  equires  EPA  to  establish  a  plan  for 
nforming  and  advising  any  small 
;ovemments  that  may  be  significantly 
>r  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  action 
inalized  today  would  not  include  a 
federal  mandate  that  may  result  in 
istimated  costs  of  $100  million  or  more 
:o  either  State,  local,  or  tribal 
{ovemments  in  the  aggregate,  or  to  the 
>rivate  sector. 


E.  Submission  to  Conffvss  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

F.  Applicability  of  Executive  Order 
13045:  Children's  Health  Protection 

This  final  rule  is  not  subject  to  E.O. 
13045,  entitled  "Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks"  (62  FR  19885,  April  23, 
1997),  because  it  does  not  involve 
decisions  on  environmental  health  risks 
or  safety  risks  that  may 
disproportionately  affecrt  children. 

G.  Enhancing  Intergovernmental 
Partnerships 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  stature  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting,  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representative  of 
affected  Stats,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other  representative 
of  State,  local  and  tribal  governments 
"to  provide  meaningful  and  timely 
input  in  the  development  of  regulatory 
proposals  containing  significant 
vmfunded  mandates." 

This  rule  will  be  implemented  at  the 
federal  level  and  imposes  compliance 
obligations  only  on  private  industry. 
The  rule  thus  creates  no  mandate  on 
State,  local  or  tribal  governments,  nor 
does  it  impose  any  enforceable  duties 


on  these  entities.  Accordingly,  the 
requirements  of  Executive  Order  12875 
do  not  apply  to  this  rule. 

H.  Consultation  and  Coordination  With 
Indian  Tribal  Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
federal  governments  or  EPA  consults 
with  those  governments.  If  EPA 
complies  by  consulting,  Executive  Order 
13084  requires  EPA  to  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representative  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

This  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  As  noted 
above,  this  rule  will  be  implemented  at 
the  federal  level  and  imposes 
compliance  obligations  only  on  private 
industry.  Accordingly,  the  requirements 
of  Executive  Order  13084  do  not  apply 
to  this  rule. 

List  of  Subjects  in  40  CFR  Part  86 

Envirorunental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Incorporation  by  reference,  Labeling, 
Motor  vehicle  pollution,  Reporting  and 
recordkeeping  requirements. 

Dated:  November  25, 1998. 
Carol  M.  Browner, 
Administrator 

For  the  reasons  set  out  in  the 
preamble,  part  86  of  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  86-CONTROL  OF  EMISSIONS 
FROM  NEW  AND  IN-USE  HIGHWAY 
VEHICLES  AND  ENGINES 

1.  The  authority  citation  for  part  86 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

2.  Section  86.1  is  amended  by  adding 
the  following  entries  in  numerical  order 
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to  the  table  in  paragraph  (b)(2)  and  by 
adding  paragraph  (b)(5)  to  read  as 
follows: 

§  86.1    Reference  materials. 

***** 

(b)  *  *  * 
(2)*  *  * 


Document  No.  and  name 


40  CFR  part 
deref- 
erence 


SAE  J1850,  July  1995,  Class  B 
Data  Communication  Network 
Interlace  86.099-17 

SAE  J 1877.  July  1994.  Rec- 
ommended Practice  for  Bar- 
Coded  Vehicle  Identification 
Number  Label 86.095-35 

SAE  J1892.  October  1993, 
Recommended  Practice  for 
Bar-Coded  Vehicle  Emission 
Configuration  Label  86.095-35 

SAE  J 1962,  January  1995,  Di- 
agnostic Connector  86.099-17 

SAE  J1979,  July  1996.  E/E  Di- 
agnostic Test  Modes 86.099-17 

SAE  J2012.  July  1996.  Rec- 
ommended Practices  for  Di- 
agnostic Trouble  Code  Defini- 
tions         86.099-17 


(5)  ISO  material.  The  following  table 
sets  forth  material  from  the  International 
Organization  of  Standardization  that  has 
been  incorporated  by  reference.  The  first 
column  lists  the  number  and  name  of 
the  material.  The  second  column  lists 
the  section(s)  of  this  part,  other  than 
§  86.1,  in  which  the  matter  is 
referenced.  The  second  column  is 
presented  for  information  only  and  may 
not  be  all  inclusive.  Copies  of  these 
materials  may  be  obtained  from  the 
International  Organization  for 
Standardization.  Case  Postale  56,  CH- 
1211  Geneva  20,  Switzerland. 


Document  1^.  and  name 


40  CFR  part 
86  ref- 
erence 


ISO  9141-2,  February  1994. 
Road  vetiicles— Diagnostic 
systems  Part  2  86.099-17 

Subpart  A— {Amended] 
$86,094-21    [Amended] 

3.  Section  86.094-21  is  amended  by 
removing  and  reserving  paragraph  (i). 

4.  Section  86.095-35  is  amended  by 
revising  paragraph  (i)  to  read  as  follows: 


§86.095-35    Labeling. 


(i)  All  light-duty  vehicles  and  light- 
duty  trucks  shall  comply  with  SAE 
Recommended  Practices  J1877  July 
1994,  "Recommended  Practice  for  Bar- 
Coded  Vehicle  Identification  Number 
Label,"  and  J1892  October  1993, 
"Recommended  Practice  for  Bar-Coded 
Vehicle  Emission  Configuration  Label." 
SAE  J1877  and  J1892  are  incorporated 
by  reference.  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  Part  51. 
Copies  may  be  obtained  from  the 
Society  of  Automotive  Engineers,  Inc., 
400  Commonwealth  Drive,  Warrendale, 
PA  15096-0001.  Copies  may  be 
inspected  at  Docket  No.  A-90-35  at 
EPA's  Air  Docket  (LE-131),  room 
1500M,  1st  Floor,  Waterside  Mall,  401 
M  Street,  SW.,  Washington,  DC,  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

5.  Section  86.098-17  is  amended  by 
revising  paragraphs  (b)(2)  through  (j)  to 
read  as  follows: 

$86,098-17    Emission  control  diagnostic 
system  for  1998  and  later  light-duty 
vehicles  and  light-duty  trucks. 

***** 

(b)(2)  through  (i)  [Res6rved].  For 
guidance  see  §86.094-17. 

(j)  Demonstration  of  compliance  with 
CaUfomia  OBD II  requirements  (Title  13 
California  Code  Sec.  1968.1),  as 
modified  pursuant  to  California  Mail 
Out  #97-24  (December  9,  1997),  shall 
satisfy  the  requirements  of  this  section, 
except  that  compliance  with  Title  13 
CaUfomia  Code  Sees.  1968.1(b){4.2.2), 
pertaining  to  evaporative  leak  detection, 
and  1968.1(d),  pertaining  to  tampering 
protection,  are  not  required  to  satisfy 
the  requirements  of  this  section. 

6.  A  new  §  86.099-17  is  added  to  read 
as  follows: 

$  86.099-17    Emission  control  diagnostic 
system  for  1999  and  later  light-duty 
vehicles  and  light-duty  trucks. 

(a)  All  light-duty  vehicles  and  light- 
duty  trucks  shall  be  equipped  with  an 
on-board  diagnostic  (OBD)  system 
capable  of  monitoring,  for  each  vehicle's 
useful  life,  all  emission-related 
powertrain  systems  or  components.  All 
systems  and  components  required  to  be 
monitored  by  these  regulations  shall  be 
evaluated  periodically,  but  no  less 
frequently  than  once  per  Urban 
Dynamometer  Driving  Schedule  as 
defined  in  Appendix  I,  paragraph  (a),  of 
this  part,  or  similar  trip  as  approved  by 
the  Administrator. 

(b)  Malfunction  descriptions.  The 
OBD  system  shall  detect  and  identify 
malfunctions  in  all  monitored  emission- 


related  powertrain  systems  or 
components  according  to  the  following 
malfiinction  definitions  as  measured 
and  calculated  in  accordance  with  test 
procediu«s  set  forth  in  subpart  B  of  this 
part,  excluding  those  test  procedures 
described  in  §86.158-00.  Paragraph 
(b)(1)  of  this  section  does  not  apply  to 
diesel  cycle  light-duty  vehicles  or  diesel 
cycle  light-duty  trucks,  except  lyhere 
the  catalyst  is  needed  for  NMHC 
control.  Paragraphs  (b)(2),  (b)(3),  and 
(b)(4)  of  this  section  do  not  apply  to 
diesel  cycle  light-duty  vehicles  or  diesel 
cycle  light-duty  trucks. 

(1)  Catalyst  deterioration  or 
malfunction  before  it  results  in  an 
increase  in  NMHC  emissions  1.5  times 
the  NMHC  standard,  as  compared  to  the 
NMHC  emission  level  measured  using  a 
representative  4000  mile  catalyst 
system. 

(2)  Engine  misfire  resulting  in  exhaust 
emissions  exceeding  1.5  times  the 
applicable  standard  for  NMHC.  CO  or 
NOx;  and  any  misfire  capable  of 
damaging  the  catalytic  converter. 

(3)  Oxygen  sensor  deterioration  or 
malfunction  resulting  in  exhaust 
emissions  exceeding  1.5  times  the 
applicable  standard  for  NMHC.  CO  or 
NOx. 

(4)  Any  vapor  leak  in  the  evaporative 
and/or  refueling  system  (excluding  the 
tubing  and  connections  between  the 
piuge  valve  and  the  intake  manifold) 
greater  than  or  equal  in  magnitude  to  a 
leak  caused  by  a  0.040  inch  diameter 
orifice;  any  absence  of  evaporative 
purge  air  flow  fit)m  the  complete 
evaporative  emission  control  system.  On 
vehicles  with  fuel  tank  capacity  greater 
than  25  gallons,  the  Administrator  may, 
following  a  request  from  the 
manufacturer,  revise  the  size  of  the 
orifice  to  the  smallest  orifice  feasible, 
based  on  test  data,  if  the  most  reliable 
monitoring  method  available  cannot 
reliably  detect  a  system  leak  equal  to  a 
0.040  inch  diameter  orifice. 

(5)  Any  deterioration  or  malfunction 
occurring  in  a  powertrain  system  or 
component  directly  intended  to  control 
emissions,  including  but  not  necessarily 
limited  to,  the  exhaust  gas  recirculation 
(EGR)  system,  if  equipped,  the 
secondary  air  system,  if  equipped,  and 
the  fuel  control  system,  singularly 
resulting  in  exhaust  emissions 
exceeding  1.5  times  the  applicable 
emission  standard  for'NMHC.  CO  or 
NOx  For  vehicles  equipped  with  a 
secondary  air  system,  a  functional 
check,  as  described  in  paragraph  (b)(6) 
of  this  section,  may  satisfy  the 
requirements  of  this  paragraph  provided 
the  manufacturer  can  demonstrate  that 
deterioration  of  the  flow  distribution 
system  is  unlikely.  This  demonstration 
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i  i  subject  to  Administrator  approval 
I  nd.  itthe  demonstration  and  associated 
I  unctional  check  are  approved,  the 
diagnostic  system  shall  indicate  a 
1  nalfunction  when  some  degree  of 
j  econdary  airflow  is  not  detectable  in 
I  he  exhaust  system  during  the  check. 
:  'or  vehicles  equipped  with  positive 
xankcase  ventilation  (PCV).  monitoring 
I  >f  the  PCV  system  is  not  necessary 
>rovided  the  manufacturer  can 
lemonstrate  to  the  Administrator's 
latisfaction  that  the  PCV  system  is 
mlikely  to  fail. 

(6)  Any  other  deterioration  or 
nalfunction  occiuring  in  an  electronic 
jmission-related  powertrain  system  or 
:omponent  not  otherwise  described 
ibove  that  either  provides  input  to  or 
receives  commands  firom  the  on-board 
mmputer  and  has  a  measurable  impact 
on  emissions;  monitoring  of 
[»mponents  required  by  this  paragraph 
shall  be  satisfied  by  employing 
electrical  circuit  continuity  checks  and 
rationality  checks  for  computer  input 
components  (input  values  within 
manufacturer  specified  ranges),  and 
functionality  checks  for  computer 
output  components  (proper  functional 
response  to  computer  commands) 
except  that  the  Administrator  may 
waive  such  a  rationality  or  functionality 
check  where  the  manufacturer  has 
demonstrated  infeasibility;  malfunctions 
are  defined  as  a  failure  of  the  system  or 
component  to  meet  the  electrical  circuit 
continuity  checks  or  the  rationality  or 
fimctionality  checks. 

(7)  Oxygen  sensor  or  any  other 
component  deterioration  or  malfunction 
which  renders  that  sensor  or  component 
incapable  of  performing  its  function  as 
part  of  the  OBD  system  shall  be  detected 
and  identified  on  vehicles  so  equipped. 

(8)  Alternatively,  for  model  years 
1999  and  2000.  engine  families  may 
comply  with  the  malfunction 
descriptions  of  §  86.098-1 7(a)  and  (b)  in 
lieu  of  the  malfunction  descriptions  in 
paragraphs  (a)  and  (b)  of  this  section. 
This  alternative  is  not  applicable  after 
the  2000  model  year. 

(c)  Malfunction  indicator  light.  The 
OBD  system  shall  incorporate  a 
malfunction  indicator  light  (MIL) 
readily  visible  to  the  vehicle  operator. 
When  illuminated,  it  shall  display 
"Check  Engine."  "Service  Engine 
Soon."  a  ujiiversally  recognizable 
engine  symbol,  or  a  similar  phrase  or 
symbol  approved  by  the  Administrator. 
A  vehicle  shall  not  be  equipped  with 
more  than  one  general  purpose 
malfunction  indicator  light  for 
emission-related  problems;  separate 
specific  purpose  warning  Ughts  (e.g. 
brake  system,  fasten  seat  belt,  oil 
pressure,  etc.)  are  permitted.  The  use  of 


red  for  the  OBD-related  malfunction 
indicator  light  is  prohibited. 

(d)  MIL  illumination.  The  MIL  shall 
illuminate  and  remain  illuminated 
when  any  of  the  conditions  specified  in 
paragraph  (b)  of  this  section  are  detected 
and  verified,  or  whenever  the  engine 
control  enters  a  default  or  secondary 
mode  of  operation  considered  abnormal 
for  the  given  engine  operating 
conditions.  The  MIL  shall  blink  once 
per  second  under  any  period  of 
operation  during  which  engine  misfire 
is  occurring  and  catalyst  damage  is 
imminent.  If  such  misfire  is  detected 
again  during  the  foUovring  driving  cycle 
(i.e.,  operation  consisting  of,  at  a 
minimiun.  engine  start-up  and  engine 
shut-off)  or  the  next  driving  cycle  in 
which  similar  conditions  are 
encountered,  the  MIL  shall  maintain  a 
steady  illumination  when  the  misfire  is 
not  occurring  and  shall  remain 
illiuninated  until  the  MIL  extinguishing 
criteria  of  this  section  are  satisfied.  The 
MIL  shall  also  illuminate  when  the 
vehicle's  ignition  is  in  the  "key-on" 
position  before  engine  starting  or 
cranking  and  extinguish  after  engine 
starting  if  no  malfimction  has 
previously  been  detected.  If  a  fuel 
system  or  engine  misfire  malfunction 
has  previously  been  detected,  the  MIL 
may  be  extinguished  if  the  malfunction 
does  not  reocciu  during  three 
subsequent  sequential  trips  during 
which  similar  conditions  are 
encountered  (engine  speed  is  within  375 
rpm,  engine  load  is  within  20  percent, 
and  the  engine's  warm-up  status  is  the 
same  as  that  under  which  the 
malfunction  was  first  detected),  and  no 
new  malfunctions  have  been  detected.  If 
any  malfunction  other  than  a  fuel 
system  or  engine  misfire  malfunction 
has  been  detected,  the  MIL  may  be 
extinguished  if  the  malfunction  does  not 
reocciu-  diuing  three  subsequent 
sequential  trips  during  which  the 
monitoring  system  responsible  for 
illuminating  the  MIL  functions  without 
detecting  the  malfunction,  and  no  new 
malfunctions  have  been  detected.  Upon 
Administrator  approval,  statistical  MIL 
illumination  protocols  may  be 
employed,  provided  they  result  in 
comparable  timeliness  in  detecting  a 
malfimction  and  evaluating  system 
performance,  i.e..  three  to  six  driving 
cycles  would  be  considered  acceptable. 

(e)  Storing  of  computer  codes.  The 
emission  control  diagnostic  system  shall 
record  and  store  in  computer  memory 
diagnostic  trouble  codes  and  diagnostic 
readiness  codes  indicating  the  status  of 
the  emission  control  system.  These 
codes  shall  be  available  through  the 
standardized  data  link  connector  per 
SAE  J1979  specifications  incorporated 


by  reference  in  paragraph  (h)  of  this 
section. 

(1)  A  diagnostic  trouble  code  shall  be 
stored  for  any  detected  and  verified 
malfunction  causing  MIL  illumination. 
The  stored  diagnostic  trouble  code  shall 
identify  the  maJfunctioning  system  or 
component  as  uniquely  as  possible.  At 
the  manufacturer's  discretion,  a 
diagnostic  trouble  code  may  be  stored 
for  conditions  not  causing  MIL 
illumination.  Regardless,  a  separate 
code  should  be  stored  indicating  the 
expected  MIL  illumination  status  (i.e.. 
MIL  commanded  "ON."  MIL 
commanded  "OFF"). 

(2)  For  a  single  misfiring  cylinder,  the 
diagnostic  trouble  code(s)  shall 
uniquely  identify  the  cylinder,  unless 
the  manufacturer  submits  data  and/or 
engineering  evaluations  which 
adequately  demonstrate  that  the 
misfiring  cylinder  cannot  be  reliably 
identified  under  certain  operating 
conditions.  The  diagnostic  trouble  code 
shall  identify  multiple  misfiring  i 
cylinder  conditions:  under  multiple 
misfire  conditions,  the  misfiring 
cylinders  need  not  be  uniquely 
identified  if  a  distinct  multiple  misfire 
diagnostic  trouble  code  is  stored. 

(3)  The  diagnostic  system  may  erase  a 
diagnostic  trouble  code  if  the  same  code 
is  not  re-registered  in  at  least  40  engine 
warm-up  cycles,  and  the  malfunction 
indicator  light  is  not  illuminated  for  that 
code. 

(4)  Separate  status  codes,  or  readiness 
codes,  shall  be  stored  in  computer 
memory  to  identify  correctly 
functioning  emission  control  systems 
and  those  emission  control  systems 
which  require  further  vehicle  o{>eration 
to  complete  proper  diagnostic 
evaluation.  A  readiness  code  need  not 
be  stored  for  those  monitors  that  can  be 
considered  continuously  operating 
monitors  (e.g.,  misfire  monitor,  fuel 
system  monitor,  etc.).  Readiness  codes 
should  never  be  set  to  "not  ready" 
status  upon  key-on  or  key-ofl; 
intentional  setting  of  readiness  codes  to 
"not  ready"  status  via  service 
procedures  must  apply  to  all  such 
codes,  rather  than  applying  to 
individual  codes.  Subject  to 
Administrator  approval,  if  monitoring  is 
disabled  for  a  multiple  number  of 
driving  cycles  (i.e.,  more  than  one)  due 
to  the  continued  presence  of  extreme 
operating  conditions  (e.g.,  ambient 
temperatures  below  40''F,  or  altitudes 
above  8000  feet),  readiness  for  the 
subject  monitoring  system  may  be  set  to 
"ready"  status  without  monitoring 
having  been  completed.  Administrator 
approval  shall  be  based  on  the 
conditions  for  monitoring  system 
disablement,  and  the  number  of  driving 
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cycles  specified  without  completion  of 
monitoring  before  readiness  is 
indicated. 

(f)  Available  diagnostic  data.  (1)  Upon 
determination  of  the  first  malfunction  of 
any  component  or  system,  "freeze 
frame"  engine  conditions  present  at  the 
time  shall  be  stored  in  computer 
memory.  Should  a  subsequent  fuel 
system  or  misfire  malfunction  occiu, 
any  previously  stored  fieeze  frame 
conditions  shall  be  replaced  by  the  fuel 
system  or  misfire  conditions  (whichever 
occurs  first).  Stored  engine  conditions 
shall  include,  but  are  not  limited  to: 
engine  speed,  open  or  closed  loop 
operation,  fuel  system  commands, 
coolant  temperature,  calculated  load 
value,  fuel  pressure,  vehicle  speed,  air 
flow  rate,  and  intake  manifold  pressure 
if  the  information  needed  to  determine 
these  conditions  is  available  to  the 
computer.  For  freeze  frame  storage,  the 
manufacturer  shall  include  the  most 
appropriate  set  of  conditions  to  facilitate 
effective  repairs.  If  the  diagnostic 
trouble  code  causing  the  conditions  to 
be  stored  is  erased  in  accordance  with 
paragraph  (d)  of  this  section,  the  stored 
engine  conditions  may  also  be  erased. 
(2)  The  following  data  in  addition  to 
the  required  freeze  frame  information 
shall  bis  made  available  on  demand 
through  the  serial  port  on  the 
standardized  data  link  connector,  if  the 
information  is  available  to  the  on-board 
computer  or  can  be  determined  using 
information  available  to  the  on-board 
computer:  Diagnostic  trouble  codes, 
engine  coolant  temperature,  fuel  control 
system  status  (closed  loop,  open  loop, 
other),  fiiel  trim,  ignition  timing 
advance,  intake  air  temperatiu^. 
manifold  air  pressure,  air  flow  rate, 
engine  RPM.  throttle  position  sensor 
output  value,  secondary  air  status 
(upstream,  downstream,  or  atmosphere), 
calculated  load  value,  vehicle  speed, 
and  fuel  pressure.  The  signals  shall  be 
provided  in  standard  units  based  on 
SAE  specifications  incorporated  by 
reference  in  paragraph  (h)  of  this 
section.  Actual  signals  shall  be  clearly 
identified  separately  from  default  value 
or  limp  home  signals. 

(3)  For  all  emission  control  systems 
for  which  s[)ecific  on-board  evaluation 
tests  are  conducted  (catalyst,  oxygen 
sensor,  etc.).  the  results  of  the  most 
recent  test  performed  by  the  vehicle, 
and  the  limits  to  which  the  system  is 
compared  shall  be  available  through  the 
standardized  data  link  connector  per 
SAE  J1979  specifications  incorporated 
by  reference  in  paragraph  (h)  of  this 
section. 

(4)  Access  to  the  data  required  to  be 
made  available  under  this  section  shall 
be  imrestricted  and  shall  not  require  any 


access  codes  or  devices  that  are  only 
available  from  the  manufacturer. 

(g)  The  emission  control  diagnostic 
system  is  not  required  to  evaluate 
systems  or  components  during 
malfunction  conditions  if  such 
evaluation  would  resuh  in  a  risk  to 
safety  or  failure  of  systems  or 
components.  Additionally,  the 
diagnostic  system  is  not  required  to 
evaluate  systems  or  components  during 
operation  of  a  power  take-off  unit  such 
as  a  dump  bed,  snow  plow  blade,  or 
aerial  bucket,  etc. 

(h)  Incorporation  by  reference 
materials.  The  emission  control 
diagnostic  system  shall  provide  for 
standardized  access  and  conform  with 
the  following  Society  of  Automotive 
Engineers  (SAE)  standards  and/or  the 
following  International  Standards 
Organization  (ISO)  standards.  The 
following  documents  are  incorporated 
by  reference.  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  may  be  inspected  at  Docket  No. 
A-90-35  at  EPA's  Air  docket  (LE-131), 
room  1500  M,  1st  Floor.  Waterside  Mall. 
401  M  Street.  SW..  Washington.  DC.  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

(1)  SAE"  material.  Copies  of  these 
materials  may  be  obtained  from  the 
Society  of  Automotive  Engineers,  Inc., 
400  Commonwealth  Drive,  Warrendale, 
PA  15096-0001. 

(i)  SAE  J1850  July  1995,  "Class  B  Data 
Communication  Network  Interface," 
shall  be  used  as  the  on-board  to  off- 
board  communications  protocol.  All 
emission  related  messages  sent  to  the 
scan  tool  over  a  J1850  data  link  shall  use 
the  Cyclic  Redundancy  Check  and  the 
three  byte  header,  and  shall  not  use 
inter-byte  separation  or  checksums. 

(ii)  Basic  diagnostic  data  (as  specified 
in  §  86.094-1 7(e)  and  (f))  shall  be 
provided  in  the  format  and  units  in  SAE 
J1979  July  1996,  E/E  Diagnostic  Test 
Modes. 

(iii)  Diagnostic  trouble  codes  shall  be 
consistent  with  SAE  J2012  July  1996, 
"Recommended  Practices  for  Diagnostic 
Trouble  Code  Definitions." 

(iv)  The  connection  interface  between 
the  OBD  system  and  test  equipment  and 
diagnostic  tools  shall  meet  the 
functional  requirements  of  SAE  J1962 
January  1995,  "Diagnostic  Connector." 

(2)  ISO  materials.  Copies  of  these 
materials  may  be  obtained  from  the 
International  Organization  for 
Standardization,  Case  Postale  56,  CH- 
1211  Geneva  20,  Switzerland. 

(i)  ISO  9141-2  February  1994,  "Road 
vehicles — Diagnostic  systems — Part  2: 


CARB  requirements  for  interchange  of 
digital  information,"  may  be  used  as  an 
alternative  to  SAE  J1850  as  the  on-board 
to  off-board  communications  protocol, 
(ii)  [Reserved] 

(i)  Deficiencies  and  alternate  fueled 
vehicles.  Upon  application  by  the 
manufacturer,  the  Administrator  may 
accept  an  OBD  system  as  compliant 
even  though  specific  requirements  are 
not  fully  met.  Such  compliances 
without  meeting  specific  requirements, 
or  deficiencies,  will  be  granted  only  if 
compliance  would  be  infeasible  or 
unreasonable  considering  such  factors 
as,  but  not  limited  to,  technical 
feasibility  of  the  given  monitor,  lead 
time  and  production  cycles  including 
phase-in  or  phase-out  of  engines  or 
vehicle  designs  and  programmed 
upgrades  of  computers,  and  if  any 
luimet  requirements  are  not  carried  over 
fit)m  the  previous  model  year  except 
where  unreasonable  hardware  or 
software  modifications  would  be 
necessary  to  correct  the  non- 
compliance, and  the  manufacturer  has 
demonstrated  an  acceptable  level  of 
effort  toward  compliance  as  determined 
by  the  Administrator.  Furthermore,  EPA 
will  not  accept  any  deficiency  requests 
that  include  the  complete  lack  of  a 
major  diagnostic  monitor  ("major" 
diagnostic  monitors  being  those  for  the 
catalyst,  oxygen  sensor,  engine  misfire, 
and  evaporative  leaks),  with  the 
possible  exception  of  the  special 
provisions  for  alternate  fueled  vehicles. 
For  alternate  fueled  vehicles  (e.g., 
natimil  gas,  liquefied  petroleiun  gas. 
methanol,  ethanol),  beginning  with  the 
model  year  for  which  alternate  fuel 
emission  standards  are  applicable  and 
extending  through  the  2004  model  year, 
manufacturers  may  request  the 
Administrator  to  waive  specific 
monitoring  requirements  of  this  section 
for  which  monitoring  may  not  be 
reliable  with  respect  to  the  use  of  the 
alternate  fuel.  At  a  minimum,  alternate 
fuel  vehicles  shall  be  equipped  with  an 
OBD  system  meeting  OBD  requirements 
to  the  extent  feasible  as  approved  by  the 
Administrator. 

(j)  Demonstration  of  compliance  with 
California  OBD  n  requirements  (Title  13 
California  Code  Sec.  1968.1),  as 
modified  pursuant  to  California  Mail 
Out  #97-24  (December  9, 1997).  shall 
satisfy  the  requirements  of  this  section, 
except  that  compliance  with  Title  13 
California  Code  Sees.  1968.1(b)(4.2.2), 
pertaining  to  evaporative  leak  detection, 
and  1968.1(d).  pertaining  to  tampering 
protection,  are  not  required  to  satisfy 
the  requirements  of  this  section,  and  the 
deficiency  fine  provisions  of 
1968.1(m)(6.1)  and  (6.2)  shall  not  apply. 
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7.  A  new  §  86.099-30  is  added  to  read 
follows: 

j  16.099-30    Certification. 

This  §  86.099-30  includes  text  that 
specifies  requirements  that  differ  from 
§66.094-30,  §86.095-30,  §86.096-30. 
qt  §  86.098-30.  Where  a  paragraph  in 
§^6.094-30,  §  86.095-30,  §  86.096-30, 
or  §  86.098-30  is  identical  and 
applicable  to  §  86.099-30,  this  may  be 
indicated  by  specifying  the 
corresponding  paragraph  and  the 
Statement  "(Reserved).  For  guidance  see 
§66.094-30."  or  "[Reserved).  For 
guidance  see  §  86.095-30."  or 
fJReserved).  For  guidance  see  §  86.096- 
;iO."  or  "(Reserved).  For  guidance  see 
lij86.098-30.". 

(a)(1)  and  (a)(2)  (Reserved).  For 
I ;  lidance  see  §  86.094-30. 

(a)(3)(i)(Reserved).  For  guidance  see 
i  86.098-30. 

(a)(3)(ii)  and  (a)(4)(ii)  (Reserved).  For 
I  lidance  see  §  86.095-30. 

(a)(4)(iii)  introductory  text  through 
)  i)(4)(iii)(C)(Reserved).  For  guidance  see 
i  86.094-30. 
(a)(4)(iv)  introductory  text  (Reserved). 

■  or  guidance  see  §  86.095-30. 

(a)(4)(iv)(A)  through  (a)(9)(Reserved). 

■  or  guidance  see  §  86.094-30. 

(a)(10)(i)  through 

i)(ll)(ii)(C)(Reserved).  For  guidance 
he  §  86.098-30. 

(a)(12)  (Reserved).  For  guidance  see 
§86.094-30. 

(a)(13)  (Reserved).  For  guidance  see 
§86.095-30. 

(a)(14)  (Reserved).  For  guidance  see 
^86.094-30. 

(a)(15)  through  (a)(18)  (Reserved).  For 
Guidance  see  §  86.096-30. 


(a)(19)  introductory  text  through 
(a)(19)(iii)  (Reserved).  For  guidance  see 
§  86.098-30. 

(b)(1)  introductory  text  through 
(b)(l)(i)(B)  (Reserved).  For  guidance  see 
§86.094-30. 

(b)(l)(i)(C)  (Reserved).  For  guidance 
see  §  86.098-30. 

(b){l)(ii)  through  (b)(l)(iv)  (Reserved). 
For  guidance  see  §  86.094-30. 

(bT(2)  (Reserved).  For  guidance  see 
§  86.098-30. 

(b)(3)  through  (b)(4)(i)  (Reserved).  For 
guidance  see  §86.094-30. 

(b)(4)(iij  (Reserved).  For  guidance  see 
§86.098-30. 

(b)(4)(ii)(A)  (Reserved).  For  guidance 
see  §  86.094-30. 

(b)(4)(ii)(B)  through  (b)(4)(iv) 
(Reserved).  For  guidance  see  §  86.098- 
30.  _- 

(b)(5)  through  (e)  (Reserved).  For 
guidance  see  §  86.094-30. 

(f)  For  engine  families  required  to 
have  an  emission  control  diagnostic 
system  (an  OBD  system),  certification 
will  not  be  granted  if,  for  any  test 
vehicle  approved  by  the  Administrator 
in  consultation  with  the  manufacturer, 
the  malfunction  indicator  light  does  not 
illiuninate  under  any  of  the  following 
circumstances,  imless  the  manufacturer 
can  demonstrate  that  any  identified 
OBD  problems  discovered  during  the 
Administrator's  evaluation  will  be 
corrected  on  production  vehicles.  Only 
paragraphs  (f)(5)  and  (f)(6)  of  this 
section  apply  to  diesel  cycle  vehicles 
and  diesel  cycle  trucks  where  such 
vehicles  and  trucks  are  so  equipped. 

(1)  A  catalyst  is  replaced  with  a 
deteriorated  or  defective  catalyst,  or  an 
electronic  simulation  of  such,  resulting 
in  an  increase  of  1.5  times  the  NMHC 
standard  above  the  NMHC  emission 


level  measured  using  a  representative 
4000  mile  catalyst  system. 

(2)  An  engine  misfire  condition  is 
induced  resulting  in  exhaust  emissions 
exceeding  1.5  times  the  applicable 
standards  for  NMHC,  CO  or  NOx. 

(3)  Any  oxygen  sensor  is  replaced 
with  a  deteriorated  or  defective  oxygen 
sensor,  or  an  electronic  simulation  of 
such,  resulting  in  exhaust  emissions 
exceeding  1.5  times  the  applicable 
standard  for  NMHC,  CO  or  NOx. 

(4)  A  vapor  leak  is  introduced  in  the 
evaporative  and/or  refueling  system 
(excluding  the  tubing  and  connections 
between  the  purge  valve  and  the  intake 
manifold)  greater  than  or  equal  in 
magnitude  to  a  leak  caused  by  a  0.040 
inch  diameter  orifice,  or  the  evaporative 
purge  air  flow  is  blocked  or  otherwise 
eliminated  from  the  complete 
evaporative  emission  control  system. 

(5)  A  malfunction  condition  is 
induced  in  any  emission-related 
powertrain  system  or  component, 
including  but  not  necessarily  limited  to, 
the  exhaust  gas  recirculation  (EGR) 
system,  if  equipped,  the  secondary  air 
system,  if  equipped,  and  the  fuel  control 
system,  singularly  resulting  in  exhaust 
emissions  exceeding  1.5  times  the 
applicable  emission  standard  for 
NMHC,  CO  or  NOx. 

(6)  A  malfunction  condition  is 
induced  in  an  electronic  emission- 
related  powertrain  system  or  component 
not  otherwise  described  above  that 
either  provides  input  to  or  receives 
commands  from  the  on-board  computer 
resulting  in  a  measurable  impact  on 
emissions. 

[PR  Doc.  9S-32570  Filed  12-21-98;  8:45  am] 

BH.LINOCOOE  te»0  50  P 


\. 


70698 


Proposed  Rules 


Federal  Register 

Vol.  63.  No.  245 

Tuesday,  December  22,  1998 


\^ 


This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mles  and  regulations.  The 
purpose  of  tfiese  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
nile  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  95-CE-91-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  AlliedSlgnal 
Inc.  VN  411B  Very  High  Frequency 
(VHF)  Navigation  Receivers 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking  (NPRM); 
Reopening  of  the  comment  period. 


SUMMARY:  This  document  proposes  to 
revise  an  earUer  proposed  airworthiness 
directive  (AD)  that  would  have  required 
replacing  certain  AlliedSignal  Inc.  VN 
411B  VHF  navigation  receivers  installed 
on  aircraft  if  the  receivers  do  not  have 
Modification  20  incorporated.  The 
proposed  AD  was  the  result  of  a  report 
of  navigation  receiver  interference 
during  landing  operations.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  VHF  navigation 
receiver  interference  fi-om  frequency 
modulation  (FM)  radio  station 
broadcasts,  which  could  cause 
distortion  of  the  navigation  audio  and 
deflection  of  the  desired  flight  path  of 
the  airplane  during  landing  operations 
with  possible  loss  of  control  of  the 
airplane.  Since  issuing  the  NPRM,  the 
applicable  service  information  has  been 
revised  to  incorporate  additional 
procedures  for  modifying  the  aH^ected 
navigation  receivers  (Modification  21). 
The  Federal  Aviation  Administration 
(FAA)  has  determined  that  these 
procedures  are  necessary  to  correct  the 
unsafe  condition;  that  the  revised 
service  information  should  be 
incorporated  into  the  proposed  AD;  and 
that  the  comment  period  for  the 
proposal  should  be  reopened  and  the 
public  should  have  additional  time  to 
comment. 

DATES:  Comments  must  be  received  on 
or  before  February  15, 1999. 


ADDRESSES:  Submit  comments  in 
triplicate  to  the  FAA,  Central  Region, 
Office  of  the  Regional  Coimsel, 
Attention:  Rules  Docket  No.  95-CE-91- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
AlliedSignal,  Inc.  23500  W.  105th 
Street,  Olathe,  Kansas  66051-1950.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Roger  Souter,  Aerospace  Engineer,  FAA, 
Wichita  Aircraft  Certification  OfBce. 
1801  Airport  Road,  Room  100,  Wichita, 
Kansas  67209;  telephone:  (316)  946- 
4134,  facsimile:  (316)  946-4407. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
abovei  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this 
supplemental  notice  may  be  changed  in 
light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
simimarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  vdll  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this 
supplemental  notice  must  submit  a  self- 
addressed,  stamped  postcard  on  which 
the  foUovtring  statement  is  made: 
"Comments  to  Docket  No.  95-CE-91- 
AD."  The  postcard  will  be  date  stamped 
and  returned  to  the  commenter. 


Availability  of  Supplemental  NPRM's 

Any  person  may  obtain  a  copy  of  this 
supplemental  NPRM  by  submitting  a 
request  to  the  FAA,  Central  Region, 
Office  of  the  Regional  Coimsel, 
Attention:  Rules  Docket  No.  95-CE-91- 
AD.  Room  1558,  601  E.  12th  Street. 
Kansas  City,  Missouri  64106. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  certain  AlUedSignal  Inc.  VN 
411B  very  high  frequency  (VHF) 
navigation  receivers  installed  in  aircraft 
was  pubUshed  in  the  Federal  Register 
as  a  notice  of  proposed  rulemaking 
(NPRM)  on  June  11, 1996  (61  FR  29499). 
The  NPRM  proposed  to  require 
replacing  any  VHF  navigation  receiver 
that  does  not  have  Modification  20 
incorporated  with  one  where  an 
AlliedSignal  Bendix/King-owned 
service  center  has  incorporated 
Modification  20.  Accomplishment  of  the 
proposed  action  as  specified  in  the 
NPRM  would  be  required  in  accordance 
with  Bendix/King  Service  Bulletin  VN 
411B-20,  dated  January  1996. 

The  NPRM  was  the  result  of  a  report 
of  navigation  receiver  interference 
during  landing  operations.  Modification 
20  incorporates  the  standards, 
intermodulation,  and  desensitization 
that  were  deemed  necessary  to  meet 
International  Civil  Aviation 
Organization  (ICAO)  compliance. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Events  Since  Issuance  of  the  NPRM 

Since  issuance  of  the  NPRM,  Allied 
Signal  has  informed  the  FAA  that 
features  of  Modification  20  fail  to        v 
consider  spurious  responses  that  may 
occiu-  at  strong  FM  broadcast  signal 
levels.  Based  on  this.  Allied  Signal  has 
issued  Service  Bulletin  No.  SB  VN 
411B-21,  dated  November  1996.  This 
service  bulletin  includes  procedures  for 
incorporating  modifications  that 
account  for  all  the  necessary  features  of 
Modification  20  and  the  features 
necessary  to  prevent  spurious  responses 
that  may  occur  at  strong  FM  broadcast 
signal  levels.  This  is  known  as 
Modification  21. 
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'  "he  FAA's  Determination 

After  examinring  all  information 
I  elated  to  the  subject  described  in  this 
iocument,  the  FAA  has  determined 
hat: 

-Modification  21  should  be  required 
m  aircraft  equipped  with  the  aHected 
/HF  navigation  receivers  required  to 
x>nform  to  ICAO  standards,  and  that 
Mlied  Signal  Service  Bulletin  No.  SB 
Vn  411B-21.  dated  November  1996, 
should  be  incorporated  into  the  AD;  and 

— AD  action  snould  be  taken  to 
ncorporate  these  changes  to  continue  to 
irevent  VHF  navigation  receiver 
nterference  from  FM  radio  station 
)roadcasts,  which  could  cause 
iistortion  of  the  navigation  audio  and 
deflection  of  the  desired  flight  path  of 
the  airplane  during  landing  operations 
with  possible  loss  of  control  of  the 
airplane. 

Ilie  Supplemental  NPRM 

Since  adding  the  requirement  of 
incorporating  Modification  21  on  the 
affected  VHF  navigation  receivers 
proposes  actions  that  go  beyond  the 
scope  of  what  was  already  proposed,  the 
FAA  is  reopening  the  comment  period 
to  allow  the  public  additional  time  to 
comment  on  this  proposed  action. 

Cost  Impact  ^^ 

The  FAA  estimates  that  19  VHF 
navigation  receivers  in  the  U.S.  registry 
would  be  affected  by  the  proposed  AD, 
that  it  would  take  approximately  2 
workhoius  per  receiver  to  accomplish 
the  proposed  action,  and  that  the 
average  labor  rate  is  approximately  $60 
an  hoxu.  The  manufactiuer  is  not 
charging  the  owner/operator  for 
exchanging  the  navigation  receiver  unit 
and  is  offering  2  workhoivs  of  labor 
warranty  credit  to  accomplish  the 
proposed  action.  Based  on  these  figures, 
the  proposed  AD  imposes  no  cost 
impact  on  U.S.  operators.  The  FAA  has 
no  way  of  determining  if  any  of  the 
affected  airplanes  have  navigation 
receivers  with  Modification  21 
incorporated. 

Compliance  Time  of  The  Proposed  AD 

The  condition  specified  by  the 
proposed  AD  is  not  caused  by  actual 
hours  time-in-service  (TIS)  of  the 
aircraft  where  the  affected  VHF 
navigation  receivers  are  installed.  The 
need  for  replacing  the  VHF  navigation 
receiver  with  one  that  incorporates 
hardware  modifications  has  no 
correlation  to  the  nvunber  of  times  the 
equipment  is  utilized  or  the  age  of  the 
equipment.  For  this  reason,  the 
compliance  time  of  the  proposed  AD  is 
presented  in  calendar  time  instead  of 
hours  TIS. 


Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibiUties  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  hea  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Sub|ect8  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

§38.13    [AmeiKMl 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 
AlUedSignal  Inc.:  Docket  No.  95-CE-Sl-AD. 

Applicability:  The  following  very  high 
frequency  (VHF)  navigation  receivers  that  are 
installed  on,  but  not  limited  to,  Learjet  Model 
31A,  Fokker  Model  F27-50.  and  British 
Aerospace  Model  ATP  airplanes: 

— VN  411B,  BPN  3614004-4101,  all  serial 
numbers,  that  are  currently  at  Modification 
Status  18, 19,  or  20; 

— VN  411B,  BPN/KPN  3614004-4101/066- 
1101-00,  all  serial  numbers,  that  are 
currently  at  Modification  Status  18. 19.  or  20; 

— VN  411B,  P/N  066-1101-00,  serial 
numbers  up  to  and  including  4229,  that  are 


currently  at  Modification  SUtus  18, 19,  or  20; 
and 

— VN  411B.  P/N  066-1101-/31/40/50. 
serial  numbers  up  to  and  including  10799, 
that  are  currently  at  Modification  Status  19 
or  20. 

Note  1 :  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision  that  is  equipped  with  one  of  the 
affected  VHF  navigation  receivers,  regardless 
of  whether  the  airplane  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (d) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  prevent  VHF  navigation  receiver 
interference  from  frequency  modulation  (FM) 
radio  station  broadcast  frequencies,  which 
could  cause  distortion  of  the  navigation 
audio  and  deflection  of  the  desired  flight 
path  of  the  airplane  during  landing 
operations  with  possible  loss  of  control  of  the 
airplane,  accomplish  the  following: 

(a)  Within  the  next  90  calendar  days  after 
the  efiiective  date  of  this  AD  or  upon 
replacement  or  repair  of  any  affected 
AliredSignal  VHF  navigation  receiver, 
whichever  occurs  first,  remove  the  navigation 
receiver  and  install  one  where  an 
AlliedSignal  Bendix/King  service  center  has 
incorporated  Modification  21,  in  accordance 
with  AlliedSignal  Bendix/King  Service 
Bulletin  VN  411B-21,  dated  November  1996. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  may  install,  on  any  airplane,  one  of 
the  affected  VHF  navigation  receivers  that 
does  not  have  Modification  21  incorporated 
in  accordance  with  AlliedSignal  Bendix/King 
Service  Bulletin  VN  411B-21.  dated 
November  1996. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  Office  (AGO),  1801  Airport 
Road,  Room  100,  Wichita,  Kansas  67209.  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Wichita  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  ACO. 

(e)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents  referred 
to  herein  upon  request  to  AlliedSignal,  Inc., 
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23500  W.  105th  Street.  Olathe.  Kansas 
66051-1950;  or  may  examine  this  document 
at  the  FAA,  Central  Region,  Office  of  the 
Regional  Counsel.  Room  1558,  601  E.  12th 
Street,  Kansas  City,  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on 
December  15, 1998. 
MicliMl  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Senrice. 

(FR  Doc.  98-33790  Filed  12-21-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Doclwt  No.  98-CE-102-AD] 


1 

RIN  2120^A64 

Airworttiiness  Directives;  British 
Aerospace  HP137  Mill,  Jetstream 
Series  200.  and  Jetstream  Models  3101 
and  3201  Airplanes 

1 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemetkine 
(NPRM).                                                   ^ 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  all  British 
Aerospace  HP137  Mkl,  Jetsti«am  series 
200,  and  Jetstream  Models  3101  and 
3201  airplanes.  The  proposed  AD  would 
require  replacing  the  nose  wheel 
steering  jack  seals  with  seals  of  an 
improved  design.  The  proposed  AD  is 
the  result  of  mandatory  continuing 
airworthiness  information  (MCAI) 
issued  by  the  airworthiness  authority  for 
the  United  Kingdom.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  the  nose  landing 
gear  steering  from  locking  up  due  to 
deterioration  of  the  original  design  nose 
landing  gear  steering  jack  seals,  which 
could  result  in  reduced  or  loss  of 
control  of  the  airplane  during  takeoff, 
landing,  and  taxi  operations. 
DATES:  Comments  must  be  received  on 
or  before  January  29, 1999. 
ADDRESSES:  Submit  comments  in 
tripUcate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Coimsel, 
Attention:  Rules  Docket  No.  98-CE- 
102-AD,  Room  1558.  601  E.  12th  Street. 
ICansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m..  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  appUes  to  the 
proposed  AD  may  be  obtained  from 
British  Aerospace  Regional  Aircraft. 
Prestwick  International  Airport. 


Ayrshire.  KA9  2RW,  Scotland; 
telephone:  (01292)  479888;  facsimile: 
(01292)  479703.  This  information  also 
may  be  exanuned  at  the  Rules  Docket  at 
the  address  above. 

FOR  FURTHER  INFORMATKM  CONTACT:  Mr. 
S.M.  Nagarajan,  Aerospace  Engineer, 
FAA.  Small  Airplane  Directorate,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone:  (816)  426-6932; 
facsimile:  (816)  426-2169. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  vnll  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-CE-102-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Central  Region.  Office  of  the 
Regional  Counsel.  Attention:  Rules 
Docket  No.  98-CE-102-AD.  Room  1558. 
601  E.  12tii  Sti«et.  Kansas  City.  Missouri 
64106. 

Discussion 

The  Civil  Airworthiness  Authority 
(CAA).  which  is  the  airworthiness 
authority  for  the  United  Kingdom, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  all  British 
Aerospace  HP137  Mkl,  Jetsti«am  series 
200,  and  Jetstream  Models  3101  and 
3201  airplanes.  The  CAA  reports  that 


the  results  of  investigations  into  a  recent 
incident  reveals  that  the  nose  landing 
gear  steering  jack  seals  deteriorated.  The 
deterioration  caused  particles  of  seal 
material  to  disperse  into  the  selector 
valve. 

This  condition,  if  not  detected  and 
corrected,  could  cause  the  nose  landing 
gear  steering  to  lock  up  and  result  in 
reduced  or  loss  of  control  of  the  airplane 
during  takeoff,  landing,  and  taxi 
operations. 

Relevant  Service  Information 

British  Aerospace  has  issued 
Jetstream  Service  Bulletin  32-JA900942. 
Original  Issue:  October  22. 1990. 
Revision  No.  5:  September  4. 1998, 
which  specifies  replacing  the  nose 
landing  gear  steering  jack  seals  with 
seals  of  an  improved  design.  The 
procedures  for  accomplishing  this 
replacement  are  included  in  APPH  Ltd. 
Service  Bulletin  32-51.  Revision  5, 
dated  April  1996. 

The  C^A  classified  this  service 
bulletin  as  mandatory  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  the  United  Kingdom.  The 
CAA  classifying  a  service  bulletin  as 
mandatory  is  the  same  in  the  United 
Kingdom  as  the  FAA  issuing  an  AD  in 
the  United  States. 

The  FAA's  Detennination 

These  airplane  models  are 
manufactured  in  the  United  Kingdom 
and  are  type  certificated  for  operation  in 
the  United  States  under  the  provisions 
of  section  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above. 

The  FAA  has  examined  the  findings 
of  the  CAA;  reviewed  all  available 
information,  including  the  service 
information  referenced  above;  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  British  Aerospace 
HP137  Mkl.  Jetsti«am  series  200.  and 
Jetstream  Models  3101  and  3201 
airplanes  of  the  same  type  design 
registered  in  the  United  States,  the  FAA 
is  proposing  AD  action.  The  proposed 
AD  would  require  replacing  die  nose 
wheel  steering  jack  seals  with  seals  of 
improved  design.  Accomplishment  of 
the  proposed  actions  would  be  required 
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in  accordance  with  the  instructions  in 
APPH  Ltd.  Service  Bulletin  32-51, 
Revision  5,  dated  April  1996,  and 
Jetstream  Service  Bulletin  32-JA900942, 
Original  Issue:  October  22, 1990, 
Revision  No.  5:  September  4, 1998. 

Compliance  Time  of  the  Proposed  AD 

The  unsafe  condition  referenced  in 
the  proposed  AD  is  not  a  result  of 
repetitive  airplane  operation.  The  nose 
wheel  steering  jack  seals  deteriorate 
over  time  due  to  weather  and  climate 
conditions.  For  this  reason,  the  FAA  has 
determined  that  a  compliance  based  on 
calendar  time  instead  of  hours  time-in- 
service  (TIS)  should  be  utilized  in  the 
proposed  AD  in  order  to  assure  that  the 
unsafe  condition  is  addressed  on  all 
airplanes  in  a  reasonable  time  period. 

Cost  Impact 

The  FAA  estimates  that  250  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  12  workhours  per 
airplane  to  accomplish  the  proposed 
action,  and  that  the  average  labor  rate  is 
approximately  $60  an  hoiu*.  Parts  cost 
approximately  $220  per  airplane.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $235,000.  or  $940  per 
airplane. 

Regulatory  Impact 

The  regulations  proposed  herein 
woidd  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediu«s  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 


List  of  Sub)ect8  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Audiority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [AmMKM] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Britiah  Aerocpaor.  Docket  No.  9S-CE-102- 
AD. 

Applicability:  HP137  Mkl,  Jetstream  Series 
200,  and  Jetstream  Models  3101  and  3201 
airplanes,  all  serial  numbers,  certificated  in 
any  category;  that-incorporate  the  following: 

Steering  Jack  Type:  618200. 

Nose  Gear  Type:  1873,  B00A702852A, 
B00A7030S6A:  or  B00A703064A. 

Note  1:  This  AD  applies  to  each  airplane 
identlHed  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  within  the  next  9 
calendar  months  after  the  effective  date  of 
this  AD,  unless  already  accomplished. 

To  prevent  the  nose  landing  gear  steering 
from  locking  up  due  to  deterioration  of  the 
original  design  nose  landing  gear  steering 
jack  seals,  which  could  result  in  reduced  or 
loss  of  control  of  the  airplane  during  takeoff, 
landing,  and  taxi  operations,  accomplish  the 
following: 

(a)  Replace  the  nose  wheel  steering  jack 
seals  with  seals  of  improved  design,  in 
accordance  with  the  instructions  in  APPH 
Ltd.  Service  Bulletin  32-51,  Revision  5, 
dated  April  1996,  and  Jetstream  Service 
Bulletin  32-JA900942,  Original  Issue: 
October  22, 1990,  Revision  No.  5:  September 
4, 1998. 

(b)  As  of  the  effective  date  of  this  AD.  no 
person  may  install,  on  any  of  the  affected 
airplanes,  any  landing  gear  steering  jack  seal 
that  is  not  of  the  improved  design  referenced 
in  the  service  information  specified  in 
paragraph  (a)  of  this  AD,  or  an  FAA-approved 
equivalent. 


(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  Aircraff  Certification  Service, 
1201  Walnut,  suite  900,  Kansas  City, 
Missouri  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  Questions  or  technical  information 
related  to  British  Aerospace  Jetstream  Service 
Bulletin  32-IA900942,  Original  Issue: 
October  22, 1990,  Revision  No.  5:  September 
4, 1998,  should  be  directed  to  British 
Aerospace  Regional  Aircraft,  Prestwick 
International  Airport,  Ayrshire.  KA9  2RW, 
Scotland;  telephone:  (01292)  479888; 
facsimile:  (01292)  479703.  This  service 
information  may  be  examined  at  the  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  Room  1558,601  E.  12th  Street. 
Kansas  City,  Missouri  64106. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  British  Aerospace  Jetstream  Service 
Bulletin  32-JA900942,  Original  Issue: 
October  22, 1990,  Revision  No.  5:  September 
4, 1998.  This  service  bulletin  is  classified  as 
mandatory  by  the  United  Kingdom  Civil 
Aviation  Authority  (CAA). 

Issued  in  Kansas  City,  Missouri,  on 
December  15. 1998. 
MkJiMl  GalUgher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 
|FR  Doc.  98-33791  Filed  12-21-98;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  20. 25  and  301 

[REG-106177-e8] 

RIN  1545-AW20 

Adequate  Disclosure  of  Gifts 

AGENCY:  bitemal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

summary:  This  document  contains 
proposed  regulations  relating  to  changes 
made  by  the  Taxpayer  Relief  Act  of  1997 
and  the  Internal  Revenue  Service 
Restructuring  and  Reform  Act  of  1998 
regarding  the  valuation  of  prior  gifts  in 
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detennining  estate  and  gift  tax  liability, 
and  the  period  of  limitations  for 
assessing  and  collecting  gift  tax.  The 
proposed  regulations  affect  individual 
donors  and  the  estates  of  those  donors. 
This  document  also  provides  notice  of 
a  public  hearing  on  these  proposed 
regulations. 

DATES:  Written  and  electronic  comments 
must  be  received  by  March  22. 1999. 
Outlines  of  topics  to  be  discussed  at  the 
public  hearing  scheduled  for 
Wednesday,  April  28, 1999,  must  be 
received  by  Wednesday,  April  7, 1999. 
ADDRESSES:  Send  submissions  to 
CC:IX)M:CORP:R  (REG-l  061 77-98] 
room  5226.  Internal  Revenue  Service, 
POB  7604.  Ben  Franklin  Station. 
Washington  DC  20044.  Submissions 
may  also  be  hand  delivered  Monday 
through  Friday  between  the  hours  of  8 
a.m.  and  5  p.m.  to:  CC:DOM:CORP:R 
IREG-1061 77-98],  Courier's  Desk, 
Internal  Revenue  Service,  1111 
.  Constitution  Avenue,  NW.,  Washington, 
DC.  Alternatively,  taxpayers  may  submit 
comments  electronically  via  the  internet 
by  selecting  the  "Tax  Regs"  option  on 
the  IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  internet 
site  at  http://www.irs.ustreas.gov/prod/ 
ta\_regs/comments.html.  The  public 
hearing  will  be  held  in  room  2615,  at  10 
a.m..  Internal  Revenue  Building,  1111 
Constitution  Avenue.  NW..  Washington 
DC. 

FOR  rtJRTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  William  L. 
Blodgett,  (202)  622-3090;  concerning 
submissions  and  the  hearing,  and/or  to 
be  placed  on  the  building  access  Ust  to 
attend  the  hearing.  LaNita  Van  Dyke, 
(202)  622-7180  (not  toll-fi«e  numbers). 
SUPPLEMENTARY  INFORMATION: 

Introduction 

This  document  proposes  to  amend  the 
Estate  and  Gift  Tax  Regulations  (26  CFR 
parts  20  and  25)  under  sections  2001 
and  2504  relating  to  the  value  of  prior 
gifts  for  purposes  of  computing  the 
estate  and  gift  tax.  This  document  also 
proposes  to  amend  the  Procedure  and 
Administration  Regulations  relating  to 
the  period  for  assessment  and  collection 
of  gift  tax  under  section  6501 . 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget.  Attn:  Desk  Officer  for  the 


Department  of  the  Treasury.  OfBce  of 
Information  and  Regulatory  Affairs. 
Washington,  DC  20503,  with  copies  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer,  OP:FS:FP, 
Washington.  DC  20224.  Comments  on 
the  collection  of  information  should  be 
received  by  February  22,  1999. 
Comments  are  specifically  requested 
concerning: 

Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Internal  Revenue  Service,  including 
whether  the  information  will  have 
practical  utility; 

The  accuracy  of  the  estimated  burden 
associated  with  the  proposed  collection 
of  information  (see  below); 

How  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected  may  be 
enhanced: 

How  the  burden  of  complying  with 
the  propmsed  collection  of  information 
may  be  minimized,  including  through 
the  application  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  service  to  provide 
information. 

The  collection  of  information  in  this 
proposed  regulation  is  prooosed 
§301. 6501  (c)-l(f)  of  the  Procedure  and 
Administration  Regulations.  This 
information  is  required  by  statute  in 
order  to  commence  the  period  of 
limitations  on  assessment.  This 
information  will  be  used  to  identify  gift 
tax  issues  relating  to  the  reported 
transfers.  The  collection  of  information 
is  mandatory.  The  likely  respondents 
are  individuals. 

The  reporting  burden  contained  in 
§  301.6501-l(f)  is  reflected  in  the 
burden  of  Form  709,  U.S.  Gift  (and 
Generation-Skipping  Transfer)  Tax 
Return. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  information  are 
confidential,  as  required  by  26  U.S.C. 
6103. 

Background 

Under  the  unified  estate  and  gift  tax 
system,  a  single  rate  schedule  is  applied 
to  an  individual's  cumulative  gifts  and 
bequests.  Gift  tax  is  computed  by 


determining  a  tax  on  the  total  of  the  gifts 
made  by  the  donor  in  the  ciurent 
calendar  year  plus  the  gifts  made  in 
prior  years  (prior  taxable  gifts).  The  tax 
computed  is  then  reduced  by  the  tax 
that  would  have  been  payable  on  the 
prior  taxable  gifts.  The  result  (after 
taking  into  account  the  applicable  credit 
amount  under  section  2505)  is  the  gift 
tax  on  the  current  gifts.  Similarly,  the 
estate  tax  is  computed  by  determining  a 
tax  on  the  value  of  the  decedent's 
taxable  estate  plus  the  value  of  lifetime 
gifts  (adjusted  taxable  gifts)  made  by  the 
decedent.  The  tax  computed  is  then 
reduced  by  the  gift  tax  that  would  have 
been  payable  on  the  adjusted  taxable 
gifts.  The  result  (after  allovnng  for 
various  credits)  is  the  estate  tax  on  the 
taxable  estate. 

The  Statute  of  Limitations  for 
Assessment  of  Gift  Tax  Under  Section 
6501(c)(9)  of  the  Internal  Revenue  Code 

Prior  to  the  Taxpayer  Relief  Act  of 
1997  (the  1997  Act)  and  the  Internal 
Revenue  Service  Restructiuing  and 
Reform  Act  of  1998  (the  1998  Act),  the 
period  for  assessment  of  gift  tax  for  a 
calendar  period  generally  expired  three 
years  from  the  date  a  gift  tax  return  for 
that  period  was  deemed  to  be  filed.  The 
statute  of  limitation  protection  extended 
to  all  gifts  made  in  a  calendar  period  for 
which  a  return  was  filed,  including  gifts 
not  reported  on  the  gift  tax  return  for  the 
period.  An  exception  to  this  general  rule 
applied  for  gifts  subject  to  the  special 
valuation  rules  of  sections  2701  and 
2702.  For  gifts  subject  to  these  rules, 
section  6501(c)(9)  extends  the  period  of 
assessment  indefinitely  unless  the  gifts 
were  disclosed  on  the  gift  tax  retiun  in 
a  manner  adequate  to  apprise  the  IRS  of 
the  nature  of  the  transfer. 

Under  the  1997  and  1998  Acts,  this 
adequate  disclosure  requirement  was 
extended  to  all  gifts,  whether  or  not 
subject  to  section  2701  or  2702. 
Consequently,  the  period  of  assessment 
will  not  close  for  any  gift  made  in  a 
calendar  year  ending  after  August  5, 
1997.  or  with  respect  to  any  increase  in 
gift  tax  required  under  section  2701(d). 
that  is  not  adequately  disclosed  on  a  gift 
tax  return. 

The  proposed  regulations  provide  a 
list  of  information  that,  if  applicable  to 
a  transaction,  must  be  reported  on  a  gift 
tax  return,  or  a  statement  attached 
thereto,  in  order  for  the  transaction  to  be 
considered  adequately  disclosed  to 
cause  the  period  for  assessment  to 
commence.  The  required  information 
must  completely  and  accurately 
describe  the  transaction  and  include: 
the  nature  of  the  transferred  property; 
the  parties  involved;  the  value  of  the 
transferred  property;  and  how  the  value 
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was  determined,  including  any     - 
discounts  or  adjustments  used  in 
valuing  the  transferred  property. 

Specific  rules  are  provided  in  the  case 
of  transfers  of  entities  that  are  not 
actively  traded  that  own  interests  in 
other  non-actively  traded  entities. 
Comments  are  requested  on  how  these 
rules  should  be  applied  when  the 
required  information  is  not  available  to 
the  donor. 

In  addition,  the  retiun  must  disclose 
the  facts  affecting  the  gift  tax  treatment 
of  the  transaction  in  a  manner  that 
reasonably  may  be  expected  to  apprise 
the  IRS  of  the  nature  of  any  potential 
controversy  regarding*  the.  gift  tax 
treatment  of  the  transfer.  In  Ueu  of  this 
statement,  the  taxpayer  may  provide  a 
statement  of  any  legal  issue  presented 
by  the  facts.  Finally,  the  taxpayer  must 
also  provide  a  statement  of  any  position 
taken  by  the  taxpayer  that  is  contrary  to 
any  temporary  or  final  Treasiuy 
regulation  or  any  revenue  ruling.  These 
standards  are  based  on  those  ciutently 
employed  under  §  6662  in  determining 
whether  an  item  is  adequately  disclosed 
under  that  section,  such  that  accuracy- 
related  penalties  will  not  be  imposed. 

The  proposed  regulations  contaija 
examples  that  illustrate  adequate 
disclosiue  under  these  standards. 

Under  the  proposed  regulations, 
adequate  disclosiu«  of  a  transfer  that  is 
reported  as  a  completed  gift  on  the  gift 
tax  return  will  commence  the  running  of 
the  statute  of  limitations  under  section 
6501(c)(9)  even  if  the  transfier  is 
ultimately  determined  to  be  an 
incomplete  gift.  Thus,  if  the  donor 
reports  a  transfer  on  the  gift  tax  return 
as  a  completed  gift  for  gift  tax  purposes, 
the  period  for  assessing  a  gift  tax  with 
respect  to  the  transfer  will  commence.  If 
the  IRS  does  not  examine  the 
transaction  reported  on  the  gift  tax 
retiun  prior  to  the  expiration  of  the 
running  of  the  statute  of  limitations,  the 
transaction  will  be  treated  as  a 
completed  gift  as  reported  on  the  gift  tax 
return.  If  the  IRS,  upon  examination, 
disagrees  with  the  donor's 
characterization  of  the  transaction,  and 
the  issue  remains  unresolved  through 
the  administrative  process,  the  donor 
will  be  sent  a  final  notice  of 
determination  and  the  donor  will  be 
able  to  seek  a  declaratory  judgment  on 
the  matter  pursuant  to  section  7477. 

On  the  other  hand,  if  a  donor  initially 
reports  a  transfer  as  an  incomplete  gift, 
even  if  adequately  disclosed,  the  statute 
of  limitations  does  not  commence  to  nm 
until  tiie  donor  reports  the  transfer  as  a 
completed  gift.  The  IRS  would  have 
three  years  from  the  date  of  filing  of  the 
subsequent  gift  tax  return  disclosing  the 


completed  gift  to  make  any  assessment 
with  respect  to  the  gift. 

As  discussed  below,  the  1997  and 
1998  Act  amendments  to  sections  2001 
and  2504  curtail  the  IRS'  abiUty  to 
redetermine  the  value  of  a  gift  in 
computing  the  estate  or  gift  tax.  after  the 
statute  of  limitations  expires.  However, 
the  adequate  disclosure  requirement 
contained  in  section  6501(c)(9)  is 
intended  to  afford  the  IRS  the 
reasonable  opportunity  to  identify  in  a 
timely  manner  and  with  a  minimum 
expenditure  of  resources  returns  that 
present  issues  that  merit  further 
examination.  Accordingly,  the 
information  required  is  intended  to 
enable  the  IRS  to  identify  issues,  if  any, 
without  imposing  an  undue  burden  on 
taxpayers. 

tne  proposed  regulations  conform  the 
regulations  to  the  new  statutory  rules  for 
gifts  made  in  calendar  years  ending  after 
August  5, 1997,  if  such  gift  tax  retiun  is 
filed  after  the  regulations  are  published 
as  final  regulations.  In  the  interim 
period,  the  statutory  provisions  apply. 

Valuation  of  Prior  Gifts  for  Gift  Tax 
Purposes 

Prior  to  the  1997  and  1998  Acts, 
section  2504(c)  provided  that  if  a  gift  tax 
had  been  paid  or  assessed  with  respect 
to  the  calendar  period  in  which  the  gift 
occurred  and  the  statute  of  limitations 
on  assessment  for  the  prior  gift  had 
expired,  then  the  value  of  any  gift  made 
in  such  calendar  period  could  not  be 
adjusted  for  purposes  of  determining  the 
total  amount  of  prior  taxable  gifts  that 
the  individual  had  made.  This 
prohibition  on  adjustments  appUed 
even  if  a  particular  gift  was  not 
disclosed  on  the  gift  tax  return.  This 
rule  continues  to  apply  for  gifts  made 
prior  to  August  6, 1997. 

Under  section  2504(c)  as  amended  by 
the  1997  and  1998  Acts,  if  a  gift  was        . 
adequately  disclosed  such  that  the  time 
has  expired  for  assessing  gift  tax  for  a 
preceding  calendar  period  under  section 
6501,  then  the  value  of  such  gift  made 
in  the  prior  calendar  period  cannot  be 
adjusted  (regardless  of  whether  or  not  a 
gift  tax  has  been  assessed  or  paid  for  a 
prior  calendar  period).  Rather,  the  value 
of  the  gift  is  the  value  as  finally 
determined  for  gift  tax  purposes,  as 
defined  in  section  2001(f).  A  similar 
rule  applies  with  respect  to  any  increase 
in  taxable  gifts  required  under  section 
2701(d)  (pertaining  to  the  transfer  of 
applicable  retained  interests  under 
section  2701). 

Sectiofi  2504(c)  applies  only  to 
adjustments  involving  issues  of 
valuation.  Thus,  even  after  the  1997  and 
1998  amendments  to  section  2504(c), 
adjustments  to  prior  taxable  gifts  may  be 


made  if  the  adjustment  is  not  related  to 
the  valuation  of  the  gift;  e.g.,  the 
erroneous  inclusion  or  exclusion  of 
property  for  gift  tax  purposes.  See  Rev. 
Rul.  76-451  (1976-2  C.B.  304).  This 
result  is  consistent  with  the  legislative 
history  to  the  1997  Act  which 
emphasizes  that  the  statutory  change 
imposes  a  prohibition  on  revaluing 
certain  gifts.  The  House  Committee 
report  states  that  a  gift  for  which  the 
limitations  period  has  passed  cannot  be 
revalued  for  purposes  of  determining 
the  applicable  estate  tax  bracket  and 
available  unified  credit.  H.R  Rep.  No. 
148,  lOSth  Cons.,  1st  Sess.  359  (1997). 

The  proposed  regulations  conform  the 
regulations  to  the  new  statutory  rules  for 
gift  tax  returns  filed  after  the  regulations 
are  published  as  final  regulations.  In  the 
interim  period,  the  statutory  provisions 
apply. 

Valuation  of  Prior  Gifts  for  Estate  Tax 
Purposes 

Prior  to  the  enactment  of  the  1997  and 
1998  Acts,  there  was  no  estate  tax 
provision  corresponding  to  section 
2504(c).  Therefore,  even  where  the 
period  of  assessment  expired  for  a 
calendar  period,  and  gift  tax  was  paid  or 
assessed  for  that  period,  the  value  of  any 
gifts  made  in  that  period  could  be 
adjusted  for  purposes  of  determining  the 
estate  tax  Uability.  The  statutory  change 
and  these  proposed  regulations  preserve 
that  treatment  for  gifts  made  prior  to 
August  6, 1997. 

Section  2001(f)  was  added  by  the 
1997  Act  and  amended  by  the  1998  Act. 
Under  section  2001(f)  as  amended,  if  the 
time  has  expired  for  assessing  gift  tax 
for  a  preceding  calendar  period  under 
section  6501 ,  then  the  value  of  the  gift, 
for  purposes  of  computing  the  estate  tax 
liability,  is  the  value  of  the  gift  as  finally 
determined  for  gift  tax  purposes.  A 
similar  rule  appUes  for  any  increase  in 
taxable  gifts  required  under  section 
2701(d).  Under  the  statute,  the  value  of 
a  gift  is  finally  determined  if:  the  value 
is  shown  on  a  gift  tax  return  and  the  IRS 
does  not  contest  the  value  before  the 
period  for  assessing  gift  tax  expires;  or, 
before  the  period  for  assessing  gift  tax 
expires,  the  value  is  specified  by  the  IRS 
and  the  taxpayer  does  not  contest  the 
specified  value;  or,  the  value  is 
determined  by  a  court  or  pursuant  to  a 
settlement  agreement  between  the 
taxpayer  and  the  IRS. 

As  discussed  above,  the  provision 
only  limits  the  IRS'  ability  to  make 
adjustments  related  to  the  value  of  a  gift. 
Thus,  the  IRS  is  not  precluded  from 
making  adjustments  that  are  not  related 
to  value,  such  as  the  erroneous 
inclusion  or  exclusion  of  property  for 
gift  tax  purposes. 
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The  proposed  regulations  conform  the 
current  regulations  to  the  statutory 
change  for  gift  tax  returns  filed  after  the 
regulations  are  pubUshed  as  final 
regulations.  In  the  interim  period,  the 
statutory  provisions  apply. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations,  and  because  these 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Therefore,  a 
Regulatory  Flexibihty  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  this  notice 
of  proposed  rulemaking  will  be 
submitted  to  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Comment  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  electronic 
and  written  comments  (a  signed  original 
and  eight  (8)  copies)  that  are  timely 
submitted  to  the  IRS.  The  IRS  and 
Treasury  specifically  request  comments 
on  the  clarity  of  the  proposed 
regulations  and  how  it  may  be  made 
easier  to  understand.  All  comments  will 
be  available  for  public  inspection  and 
copying. 

A  public  hearing  has  been  scheduled 
for  Wednesday,  April  28, 1999,  at  10 
a.m.  in  Room  2615  of  the  Internal 
Revenue  Building,  1111  Constitution 
Avenue.  NW.,  Washington,  DC.  Due  to 
building  seciuity  procedures,  visitors 
must  enter  at  the  10th  Street  entrance, 
located  between  Constitution  and 
Pennsylvania  Avenues,  NW.  In 
addition,  all  visitors  must  present  photo 
identification  to  enter  the  building. 
Because  of  access  restrictions,  visitors 
will  not  be  admitted  beyond  the 
immediate  entrance  area  more  than  15 
minutes  before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  fist  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing.  Persons  who  wish 
to  present  oral  comments  at  the  hearing 
must  submit  written  comments  and  an 
outline  of  the  topics  to  be  discussed  and 
the  time  to  be  devoted  to  each  topic  (a 


signed  original  and  eight  (8)  copies)  by 
Wednesday,  April  7, 1999. 

A  period  of  10  minutes  will  be 
allocated  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  fiiee  of  charge  at  the  hearing. 

Drafting  information.  The  principal 
author  of  these  regulations  is  William  L. 
Blodgett,  Office  of  Assistant  Chief 
Counsel  (Passthroughs  and  Special 
Industries),  IRS.  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  20 

Estate  taxes,  reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  20  is 
proposed  to  be  amended  as  follows: 

PART  20— ESTATE  TAX;  ESTATES  OF 
DECEDENTS  DYING  AFTER  AUGUST 
16. 1954 

Paragraph  1.  The  authority  citation 
for  part  20  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805.  *  *  * 

Par.  2.  Section  20.2001-1  is  revised  to 
read  as  follows: 

§  20.2001  -1    Valuation  of  adjusted  taxable 
gifts  and  section  2701(d)  taxable  events. 

(a)  Adjusted  taxable  gifts  made  prior 
to  August  6,  1997.  For  purposes  of 
determining  the  value  of  adjusted 
taxable  gifts  as  defined  in  section 
2001(b),  if  the  gift  was  made  prior  to 
August  6, 1997,  the  value  of  the  gift  may 
be  adjusted  at  any  time,  even  if  the  time 
within  which  a  gift  tax  may  be  assessed 
has  expired  under  section  6501.  This 
paragraph  (a)  also  applies  to 
adjustments  involving  issues  other  than 
valuation. 

(b)  Adjusted  taxable  gifts  and  section 
2701(d)  taxable  events  occurring  after 
August  5, 1997.  For  purposes  of 
determining  the  value  of  adjusted 
taxable  gifts  as  defined  in  section 
2001(b),  if,  under  section  6501,  the  time 
has  expired  within  which  a  gift  tax  may 
be  assessed  imder  chapter  12  of  the 
Internal  Revenue  Code  (or  imder 
corresponding  provisions  of  prior  laws) 
with  respect  to  a  gift  made  after  August 
5, 1997,  and  during  a  preceding 
calendar  period  (as  defined  in 
§25.2502-l(c)(2)  of  this  chapter),  or 
with  respect  to  an  increase  in  taxable 
gifts  required  under  section  2701(d)  and 


§  25.2701-4  of  this  chapter,  then  the 
value  of  the  gift  will  be  the  value  as 
finally  determined  for  gift  tax  purposes 
under  chapter  1 2  of  the  Internal 
Revenue  Code.  This  paragraph  (b)  does 
not  apply  to  adjustments  involving 
issues  other  than  valuation.  See 
§  25.2504-1  (d)  of  this  chapter. 

(c)  Finally  determined.  For  purposes 
of  paragraph  (a)  of  this  section,  the 
value  of  a  gift  is  finally  determined  for 
gift  tax  purposes  if — 

(1)  The  value  is  shown  on  a  gift  tax 
return,  or  on  a  statement  attached  to  the 
return,  and  the  Internal  RevenueService 
does  not  contest  the  value  before  the 
time  has  expired  imder  section  6501 
within  which  gift  taxes  may  be  assessed: 

(2)  The  value  is  specified  by  the 
Internal  Revenue  Service  before  the  time 
has  expired  under  section  6501  within 
which  gift  taxes  may  be  assessed  on  the 
gift  and  such  specified  value  is  not 
timelycontested  by  the  taxpayer; 

(3)  The  value  is  finally  determined  by 
a  court  of  competent  jurisdiction;  or 

(4)  The  value  is  determined  pursuant 
to  a  settlement  agreement  entered  into 
between  the  taxpayer  and  the  Internal 
Revenue  Service. 

(d)  Definitions.  For  purposes  of 
paragraph  (b)  of  this  section,  the  value 
is  finally  determined  by  a  court  of 
competent  jurisdiction  when  the  court 
enters  a  final  decision,  judgment,  decree 
or  other  order  passing  on  the  valuation 
that  is  not  subject  to  appeal.  See.  for 
example,  section  7481  regarding  the 
finality  of  a  decision  by  the  U.S.  Tax 
Cotut.  Also,  for  purposes  of  paragraph 
(b)  of  this  section,  a  settlement 
agreement  means  any  agreement  entered 
into  by  the  Internal  Revenue  Service 
and  the  taxpayer  that  is  binding  on  both. 
The  term  includes  a  closing  agreement 
under  section  7121,  a  compromise 
under  section  7122,  and  an  agreement 
entered  into  in  settlement  of  litigation 
involving  a  valuation  issue. 

(e)  Expiration  of  period  of  assessment. 
For  purposes  of  determining  if  the  time 
has  expired  within  which  a  tax  may  be 
assessed  under  chapter  12  of  the 
Internal  Revenue  Code,  see 

§  301.6501(c)-l(e)  and  (f)  of  this 
chapter. 

(fj  Examples.  The  following  examples 
illustrate  the  rules  of  this  section: 

Example  1.  (i)  Facts.  A  owns  Blackacre  and 
B,  A's  child,  owns  Whiteacre.  In  1999.  A  and 
B  exchange  ownership  of  these  properties. 
On  A's  federal  gift  tax  return,  Fonn  709,  for 
the  1999  calendar  year,  the  transfer  of 
Blackacre  to  B  is  adequately  disclosed  under 
§  301.6501(c)-l(f)(2)  of  this  chapter.  A 
reftorts  the  transfer  as  nontaxable, 
representing  that  the  feir  market  values  of 
Whiteacre  and  Blackacre.  at  the  time  of  the 
transfer,  were  equal.  A  dies  after  the  period 
of  assessment  for  the  transfer  has  expired. 
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(ii)  Application  of  the  rule  limiting 
idjustwents  to  valuation  issues.  The  fair 
[  tarket  values  of  Blackacre  and  Whiteacre  at 
t  le  time  of  the  transfer  are  valuation  issues. 
I  ecause  A  Bled  the  return  adequately 
I  isclosing  the  transfer,  the  period  of 
assessment  with  respect  to  A's  transfer  has 
^xpired,  notwithstanding  the  tact  that  no  gift 
tbx  return  was  required  to  be  filed.  Therefore, 
me  Internal  Revenue  Service  is  precluded 
from  revaluing  Blackacre  and  Whiteacre  in 
(  eteimining  the  amount  of  A's  adjusted 
t  ixable  gifts  in  computing  A's  estate  tax 
1  lability. 

Example  2.  (i)  Facts.  In  1999,  A  transfers 
!  tock  in  a  closely-held  corporation  to  an 
i  rrevocable  trust  Under  the  terms  of  the 
I  rust,  the  trustee  has  the  discretion  to 
i  ccumulate  trust  net  income  or  distribute  it 
I  mong  A's  children.  At  A's  death,  the  trust 
I  to  terminate  and  the  trust  corpus  is  to  be 
Mdd  to  A's  surviving  issue.  On  A's  federal 
|ift  tax  return.  Form  709,  filed  for  the  1999 

gidar  year,  the  transfer  is  adequately 
osed  under  §  301.6501(c)-l(f)(2)  of  this 
iter.  A  claims  an  annual  exclusion  under 
on  2503(b)  for  the  transfer.  A  dies  after 
he  period  of  assessment  for  the  transfer  has 
expired. 

(ii)  Application  of  the  rule  limiting 
tdjustments  to  valuation  issues.  Because  the 
leriod  of  assessment  has  closed  on  the 
ransfer  due  to  adequate  disclosure,  the 
ntemal  Revenue  Service  is  precluded  from 
waluing  the  transferred  stock  for  purposes 
>f  assessing  gift  tax.  Therefore,  the  value  of 
he  transfer  as  reported  on  A's  1999  Federal 
iiit  tax  return  may  not  be  redetermined  for 
>urposes  of  determining  A's  adjusted  taxable 
(ifls.  However,  the  applicability  of  the 
innual  exclusion  to  the  transfer  is  a  question 
}f  law  and  not  of  valuation.  Accordingly, 
ilthotigh  the  Internal  Revenue  Service  may 
lot  assess  or  collect  additional  gift  tax  on  the 
1999  transfer  (because  the  period  of 
issessment  has  closed),  the  Internal  Revenue 
Service  is  not  precluded  from  challenging  the 
innual  exclusion  claimed  by  A  for  purposes 
of  determining  A's  adjusted  taxable  gifts  in 
Domputing  the  estate  tax  liability. 

(g)  Effective  dates.  Paragraph  (a)  of 
this  section  applies  to  transfers  of 
property  by  gift  made  prior  to  August  6, 
1997,  if  the  estate  tax  retiun  for  the 
donor/decedent's  estate  is  filed  after  this 
dociunent  is  published  as  a  final 
regulation  in  the  Federal  Register. 
Paragraphs  (b)  through  (f)  of  this  section 
apply  to  transfers  of  property  by  gift 
made  after  August  5, 1997,  if  the  gift  tax 
return  for  the  calendar  period  in  which 
the  gift  is  made  is  filed  after  this 
document  is  published  as  a  final 
regulation  in  the  Federal  Register. 

PART  25-GIFT  TAX;  GIFTS  MADE 
AFTER  DECEMBER  31, 1954 

Par.  3.  The  authority  citation  for  part 
25  continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805.  *  *  * 

Par.  4.  Section  25.2504-2  is  revised  to 
read  as  follows: 


§25.2504-2    Valuation  of  certain  gifts  for 
preceding  calendar  periods. 

(a)  Gifts  made  before  August  6.  1997. 
If  the  time  has  expired  within  which  a 
tax  may  be  assessed  under  chapter  12  of 
the  Internal  Revenue  Code  (or  under 
corresponding  provisions  of  prior  laws) 
on  the  transfer  of  property  by  gift  made 
during  a  preceding  calendar  period,  as 
defined  in  §  25.2502-l(c)(2),  the  gift  was 
made  prior  to  August  6, 1997,  and  a  tax 
has  been  assessed  or  paid  for  such  prior 
calendar  period,  the  value  of  the  gift,  for 
purposes  of  arriving  at  the  correct 
amoimt  of  the  taxable  gifts  for  the 
preceding  calendar  periods  (as  defined 
under  §  25.2504-l(a)).  is  the  value  used 
in  computing  the  tax  for  the  last 
preceding  calendar  period  for  which  a 
tax  was  assessed  or  paid  imder  chapter 
12  of  the  Internal  Revenue  Code  or  the 
corresponding  provisions  of  prior  laws. 
However,  this  rule  does  not  apply  where 
no  tax  was  paid  or  assessed  for  the  prior 
calendar  period.  Furthermore,  this  rule 
does  not  apply  to  adjustments  involving 
issues  other  than  valuation.  See 

§  25.2504-l(d). 

(b)  Gifts  made  or  section  2701(d) 
taxable  events  occurring  after  Augfxst  5, 
1 997.  If  the  time  has  expired  imder 
section  6501  within  which  a  gift  tax 
may  be  assessed  imder  chapter  12  of  the 
Internal  Revenue  Code  (or  imder 
corresponding  provisions  of  prior  laws) 
on  the  transfer  of  property  by  gift  made 
during  a  preceding  calendar  period,  as 
defined  in  §  25.2502-l(c)(2),  or  with 
respect  to  an  increase  in  taxable  gifts 
required  under  section  2701(d)  and 

§  25.2701-4,  and  the  gift  was  made,  or 
the  section  2701(d)  taxable  event 
occurred,  after  August  5, 1997,  the  value 
of  the  gift  or  the  amount  of  the  increase 
in  taxable  gifts,  for  purposes  of 
determining  the  correct  amount  of 
taxable  gifts  for  the  preceding  calendar 
periods  (as  defined  in  §  25.2504-l(a)),  is 
the  value  that  is  finally  determined  for 
gift  tax  purposes  (within  the  meaning  of 
§  20.2001-1  (c)  of  this  chapter).  This  rule 
does  not  apply  to  adjustments  involving 
issues  other  than  valuation.  See 
§  25.2504-l(d).  For  an  illustration  of 
this  rule,  see  the  examples  under 
§  20.2001-1(1)  of  this  chapter.  For 
purposes  of  determining  if  the  time  has 
expired  within  which  a  gift  tax  may  be 
assessed,  see  §  301. 6501  (c)-l(e)  and  (f) 
of  this  chapter. 

(c)  Example.  The  following  example 
illustrates  the  rules  of  paragraphs  (a) 
and  (b)  of  this  section: 

Example,  (i)  Facts.  In  1996,  A  transfers 
closely-held  stock  to  B,  A's  child.  A  timely 
filed  a  federal  gift  tax  return  reporting  the 
1996  transfer  to  B.  No  gift  tax  was  assessed 
or  paid  as  a  result  of  application  of  A's 
available  unified  credit  In  1999,  A  transfers 


additional  closely-held  stock  to  B.  A's  federal 
gift  tax  return  reporting  the  1999  transfer  is 
timely  filed  and  the  transfer  is  adequately 
disclosed  under  $  301.6501(c)-l(f)(2)  of  this 
chapter.  In  2003,  A  transfers  additional 
property  to  B  and  timely  files  a  federal  gift 
tax  return  reporting  the  gift. 

(ii)  Application  of  the  rule  limiting 
adjustments  to  valuation  of  prior  gifts.  Under 
section  2S04(c),  in  determining  A's  2003  gift 
tax  liability,  the  value  of  A's  1996  gift  can  be 
adjusted  for  purposes  of  computing  the  value 
of  prior  taxable  gifts,  since  that  gift  was  made 
prior  to  August  6, 1997,  and  therefore,  the 
provisions  of  paragraph  (a)  of  this  section 
apply.  However,  A's  1999  transfer  was 
adequately  disclosed  on  a  timely  filed  gift  tax 
return  and,  thus,  under  §  25.2504-l(b),  the 
value  of  the  1999  gift  by  A  may  not  be 
adjusted  for  purposes  of  computing  the  value 
of  prior  taxable  gifts  in  determining  A's  2003 
gift  tax  liability. 

(d)  Effective  dates.  Paragraph  (a)  of 
this  section  applies  to  transfers  of 
property  by  gift  made  prior  to  August  6, 
1997.  Paragraphs  (b)  and  (c)  of  this 
section  apply  to  transfers  of  property  by 
gift  made  after  August  5, 1997,  if  the  gift 
tax  return  for  the  calendar  period  in 
which  the  transfer  is  reported  is  filed 
after  this  document  is  published  as  a 
final  regulation  in  the  Federal  Register. 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Par.  5.  The  authority  citation  for  part 
301  continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Par.  6.  Section  301.6501(c)-l  is 
amended  by: 

1.  Revising  the  heading  to  paragraph 

(e). 

2.  Adding  paragraph  (f). 

The  revision  and  addition  reads  as 
follows: 

f  301 .6501  (cH    Exceptions  to  general 
period  of  limitations  on  assMsmsnt  and 
collection. 

•        •        •        *        • 

(e)  Gifts  subject  to  chapter  14  of  the 
Internal  Revenue  Code  not  adequately 
disclosed  on  the  return — 


(f)  Gifts  made  after  August  5,  1997. 
not  adequately  disclosed  on  the  return — 
(1)  In  general.  If  a  transfer  of  property, 
other  dian  a  transfer  described  in 
paragraph  (e)  of  this  section,  is  not 
adequately  disclosed  on  a  gift  tax  return 
(Form  709  United  States  Gift  (and 
Generation-Skipping  Transfer)  Tax 
Return)  filed  for  the  calendar  period  in 
which  the  transfer  occurs,  then  any  gift 
tax  imposed  by  chapter  12  of  subtitle  B 
of  the  Internal  Revenue  Code  on  the 
transfer  may  be  assessed,  or  a 
proceeding  in  court  for  the  collection  of 
the  appropriate  tax  may  be  begun 
without  assessment,  at  any  time. 
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(2)  Adequate  disclosure  of  transfers  of 
property  reported  as  gifts.  A  transfer 
vvrili  be  adequately  disclosed  on  the 
return  only  if  it  is  reported  in  a  manner 
adequate  to  apprise  the  Internal 
Revenue  Service  of  the  nature  of  the  gifl 
and  the  basis  for  the  value  so  reported. 
Transfers  reported  on  the  gift  tax  return 
as  transfers  of  property  by  gift  will  be 
considered  adequately  disclosed  under 
this  paragraph  (f)  only  if  the  retiun 
provides  a  complete  and  accurate 
description  of  the  transaction 
including — 

(i)  A  description  of  the  transferred 
property  and  any  consideration  received 
by  the  transferor; 

(ii)  The  identity  of,  and  relationship 
between,  the  transferor  and  the 
transferee: 

(iii)  A  detailed  description  of  the 
method  used  to  determine  the  fair 
market  value  of  property  transferred, 
including  any  relevant  financial  data 
and  a  description  of  any  discounts,  such 
as  discounts  for  blockage,  minority  or 
fractional  interests,  and  lack  of 
marketability,  claimed  in  valuing  the 
property.  In  the  case  of  the  transfer  of 
an  interest  in  an  entity  (e.g.,  a 
corporation  or  partnership)  that  is  not 
actively  traded,  a  description  of  any 
discount  claimed  in  valuing  the  entity 
or  any  assets  owned  by  such  entity, 
including  a  statement  regarding  the  fair 
market  value  of  100  percent  of  the  entity 
(determined  without  regard  to  any 
discounts  in  valuing  the  entity  or  any 
assets  owned  by  the  entity),  the  pro  rata 
portion  of  the  entity  subject  to  the 
transfer,  and  the  fair  market  value  of  the 
transferred  interest  as  reported  on  the 
return.  If  the  entity  that  is  the  subject  of 
the  transfer  owns  an  interest  in  another 
non-actively  traded  entity  (either 
directly  or  through  ownership  of  an 
entity),  the  information  required  in  this 
paragraph  (f)(2)(iii)  must  be  provided  for 
each  entity  and  the  assets  owned  by 
each  entity; 

(iv)  If  the  property  is  transferred  in 
trust,  the  trust's  tax  identification 
number  and  a  brief  description  of  the 
terms  of  the  trust; 

(v)  Any  restrictions  on  the  transferred 
property  that  were  considered  in 
determining  the  fair  market  value  of  the 
property;  and 

(vi)  A  statement  of  the  relevant  facts 
affecting  the  gift  tax  treatment  of  the 
transfer  that  reasonably  may  be 
expected  to  apprise  the  Internal 
Revenue  Service  of  the  nature  of  any 
potential  controversy  concerning  the  gift 
tax  treatment  of  the  transfer,  or  in  lieu 
of  this  statement,  a  concise  description 
of  the  legal  issue  presented  by  the  facts. 
In  addition,  a  statement  describing  any 
position  taken  that  is  contrary  to  any 


temporary  or  final  Treasury  regulations 
or  revenue  rulings. 

(3)  Adequate  disclosure  of  non-gift 
completed  transfers  or  transactions. 
Completed  transfers,  all  or  a  portion  of 
which  are  reported  as  not  constituting  a 
transfer  by  gift  (for  example,  a 
transaction  in  the  ordinary  cotirse  of 
business),  will  be  considered  adequately 
disclosed  under  this  paragraph  (f)  only 
if  the  following  information  is  provided 
on  or  attached  to  the  return — 

(i)  The  information  required  for 
adequate  disclosure  under  paragraph 
(f)(2)  of  this  section;  and 

(ii)  An  explanation  as  to  why  the 
transfer  is  not  a  transfer  by  gift  under 
chapter  12  of  the  tatemal  Revenue 
Code. 

(4)  Adequate  disclosure  of  incomplete 
transfers.  Adequate  disclosure  of  a 
transfer  that  is  reported  as  a  completed 
gift  on  the  gift  tax  return  will  commence 
the  running  of  the  statute  of  limitations 
for  assessment  of  gift  tax  on  the  transfer, 
even  if  the  transfer  is  ultimately 
determined  to  be  an  incomplete  gift  for 
purposes  of  §  25.2511-2  of  this  chapter. 
For  example,  if  an  incomplete  gift  is 
reported  as  a  completed  gift  on  the  gift 
tax  return  and  is  adequately  disclosed, 
the  period  for  assessment  of  the  gift  tax 
will  begin  nmning  when  the  return  is 
filed,  as  determined  under  section 
6501(b).  On  the  other  hand,  if  the 
transfer  is  reported  as  an  incomplete  gift 
and  adequately  disclosed,  the  period  for 
assessing  a  gift  tax  with  respect  to  the 
transfer  will  not  commence  to  run  even 
if  the  transfer  is  ultimately  determined 
to  be  a  completed  gift.  In  that  situation, 
the  gift  tax  with  respect  to  the  transfer 
may  be  assessed  at  any  time,  up  until 
three  years  after  the  donor  files  a  retiun 
reporting  the  transfer  as  a  completed 
gift. 

(5)  Examples.  The  following  examples 
illustrate  the  rules  of  this  paragraph  (f): 

Example  1.  (i)  Facts.  In  1999,  A  transfers 
100  shares  of  common  stock  of  XYZ 
Corporation  to  A's  child.  The  conunon  stock 
of  XYZ  Corporation  is  actively  traded  on  a 
major  stock  exchange.  For  gift  tax  purposes, 
the  fair  market  value  of  one  share  of  XYZ 
common  stock  on  the  date  of  the  transfer, 
determined  in  accordance  with  §25.2512- 
2(b)  of  this  chapter  (based  on  the  mean 
between  the  highest  and  lowest  quoted 
selling  prices),  is  $150.00.  On  A's  federal  gift 
tax  return.  Form  709,  for  the  1999  calendar 
year.  A  reports  the  gift  as  100  shares  of 
common  stock  of  XYZ  Corporation  with  a 
value  for  gift  tax  purposes  of  $15,000.  A 
specifies  the  date  of  the  transfer,  recites  that 
the  stock  is  publicly  traded,  and  identifies 
the  stock  exchange  on  which  the  stock  is 
traded. 

(ii)  Application  of  the  adequate  disclosure 
standard.  A  has  adequately  disclosed  the 
transfer.  Therefore,  the  period  of  assessment 


for  the  transfer  under  section  6501  will  run 
fit}m  the  time  the  return  is  filed  (as 
determined  under  section  6501(b)). 

Example  2.  (i)  Facts.  On  December  30, 
1999.  A  transferred  closely-held  stock  to  B, 
A's  child.  A  determined  that  the  value  of  the 
transferred  stock,  on  December  30. 1999,  was 
$9,000.  A  made  no  other  transfers  to  B,  or 
any  other  donee,  during  1999.  On  A's  federal 
gift  tax  return.  Form  709,  filed  for  the  1999 
calendar  year.  A  provides  the  information 
required  under  paragraph  (f)(2)  of  this  section 
(including  the  method  used  to  determine  the 
foir  market  value  of  the  stock  and  a 
descnption  of  discounts  claimed)  such  that 
the  transfer  is  adequately  disclosed.  A  claims 
an  annual  exclusion  under  section  2503(b) 
for  the  transfer. 

(ii)  Application  of  the  adequate  disclosure 
standard.  Because  the  transfer  was 
adequately  disclosed  under  paragraph  (f)(2) 
of  this  section,  the  period  of  assessment  for 
the  transfer  will  expire  as  prescribed  by 
section  6501(b),  notwithstanding  that  if  A's 
valuation  of  the  closely-held  stock  was 
correct,  A  was  not  required  to  file  a  gift  tax 
return  reporting  the  transfer  under  section 
6019.  After  the  period  of  assessment  has 
expired  on  the  transfer,  the  Internal  Revenue 
Service  is  precluded  from  revaluing  the 
transferred  stock  for  purposes  of  assessing 
gift  tax  or  for  purposes  of  determining  the 
estate  tax  liability.  Therefore,  the  value  of  the 
transfer  as  reported  on  A's  1999  federal  gift 
tax  return  may  not  be  redetermined  for 
piuposes  of  determining  A's  prior  taxable 
gifts  (for  gift  tax  purposes)  or  A's  adjusted 
taxable  gifts  (for  estate  tax  purposes). 

Example  3.  (i)  Facts.  A  owns  100  percent 
of  the  common  stock  of  X,  a  closely-held 
corporation.  X  does  not  hold  an  interest  in 
any  other  entity  that  is  not  actively  traded. 
In  1999.  A  transfers  20  percent  of  the  X  stock 
to  B  and  C,  A's  children,  in  a  transfer  that 
is  not  subject  to  the  special  valuation  rules 
of  section  2701.  The  transfer  is  made  outright 
with  no  restrictions  on  ownership  rights, 
including  voting  rights  and  the  right  to 
transfer  the  stock.  The  reported  value  of  the 
transferred  stock  incorporates  the  use  of 
minority  discounts  and  lack  of  marketability 
discounts.  No  other  discounts  were  used  in 
arriving  at  the  fair  market  value  of  the 
transferred  stock  or  any  assets  owned  by  X. 
A  reports  the  transfer  on  a  federal  gift  tax 
return.  Form  709.  for  the  1999  calendar  year. 
On  the  return,  A  provides  a  statement 
reporting  the  fair  market  value  of  100  percent 
of  X  (before  taking  into  account  any 
discounts),  the  pro  rata  portion  of  X  subject 
to  the  transfer,  and  the  reported  value  of  the 
transfer.  A  also  attaches  a  statement 
regarding  the  determination  of  value  that 
includes  a  discussion  of  the  discounts 
claimed  and  how  the  discounts  were 
determined. 

(ii)  Application  of  the  adequate  disclosure 
standard.  A  has  provided  sufficient 
information  such  that  the  transfer  will  be 
considered  adequately  disclosed  and  the 
period  of  assessment  for  the  transfer  under 
section  6501  will  run  from  the  time  the 
return  is  filed  (as  determined  under  section 
6501(b)). 

Example  4.  (i)  Facts.  A  owns  a  70  percent 
limited  partnership  interest  in  PS.  PS  owns 


Federal  Register /Vol.  63,  No.  245 /Tuesday,  December  22,  1998 /Proposed  Rules 


70707 


40  percent  of  the  stock  in  X,  a  closely-held 
corporation.  The  assets  of  X  include  a  50 
percent  general  partnership  interest  in  PB.  PB 
owns  an  interest  in  commercial  real  property. 
None  of  the  entities  (PS,  X,  or  PB)  is  actively 
traded.  In  1999,  A  transfers  a  25  percent 
limited  partnership  interest  in  PS  to  B,  A's 
child.  On  the  federal  gift  tax  return.  Form 
709,  filed  for  the  1999  calendar  year,  A 
reports  the  transfer  of  the  25  percent  limited 
partnership  interest  in  PS  and  that  the  fair 
market  value  of  100  percent  of  PS  is  $y  and 
that  the  value  of  25  percent  of  PS  is  Sz, 
reflecting  marketability  and  minority 
discounts  with  respect  to  the  25  percent 
interest.  However,  A  does  not  disclose  that 
PS  owns  40  percent  of  X,  and  that  X  owns 
50  percent  of  PB  and  that,  in  arriving  at  the 
$y  fair  market  value  of  100  percent  of  PS, 
discounts  were  claimed  in  valuing  PS's 
interest  in  X,  X's  interest  in  PB,  and  PB's 
interest  in  the  commercial  real  property. 

(ii)  Application  of  the  adequate  disclosure 
l^ndard.  Because  A  has  failed  to  comply 
with  requirements  of  paragraph  (f)(2)  of  this 
section  regarding  PS's  interest  in  X,  X's 
interest  in  PB,  and  PB's  interest  in  the 
commercial  real  property,  the  transfer  will 
not  be  considered  adequately  disclosed  and 
the  period  of  assessment  for  the  transfer 
under  section  6501  will  remain  open 
indefinitely. 

(6)  Effective  date.  This  paragraph  (f)  is 
applicable  to  gifts  made  in  calendar 
years  ending  after  August  5, 1997,  if  the 
■gift  tax  return  for  such  calendar  year  is 
filed  after  this  document  is  pubUshed  as 
a  final  regulation  in  the  Federal 
Register. 
Robert  E.  Wenzel. 

Deputy  Commissioner  of  Internal  Revenue. 
[FR  Doc.  98-33648  Filed  12-21-98;  8:45  am] 
■LUNQ  CODE  4«3»-ei-P 
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RIN  2121-AA97 

Security  Zone:  Dignitary  Arrival/ 
Departure  New  Yorti.  NY 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  proposes  to 
establish  permanent  security  zones 
around  the  Wall  Street  heliport  on  the 
East  River,  the  West  30th  Street  heliport 
on  the  Hudson  River,  and  the  Marine 
Air  Terminal  at  La  Guardia  Airport  on 
Bowery  Bay.  to  protect  the  President. 
Vice  President,  and  visiting  heads  of 
foreign  states  or  foreign  governments 
during  their  arrival,  departiu«,  and 
transits  to  and  from  the  Wall  Street  and 
West  30th  Street  heliports,  and  the 


Marine  Air  Terminal.  This  action  is 
necessary  to  protect  visiting  dignitaries 
and  the  Port  of  New  York/New  Jersey 
against  terrorism,  sabotage  or  otiier 
subversive  acts  and  incidents  of  a 
similar  nature  during  the  dignitaries' 
visit  to  New  York  City.  This  action 
establishes  permanent  exclusion  areas 
that  are  active  only  bom  shortly  before 
the  dignitaries'  arrival  into  an  area  imtil 
shortly  after  the  dignitaries'  departure 
from  that  area. 

DATES:  Comments  must  be  received  on 
or  before  February  22, 1999. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Waterways  Oversight  Branch 
(CGDOl-98-006),  Coast  Guard  Activities 
New  York,  212  Coast  Guard  Drive, 
Staten  Island,  New  York  10305,  or 
deliver  them  to  room  205  at  the  same 
address  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  Waterways  Oversight  Branch  of 
Coast  Guard  Activities  New  York 
maintains  the  public  docket  for  this 
rulemaking.  Comments,  and  documents 
as  indicated  in  this  preamble,  will 
become  pari  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
room  205,  Coast  Guard  Activities  New 
York,  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Jimior  Grade  A.  Kenneally. 
Waterways  Oversight  Branch,  Coast 
Guard  Activities  New  York  (718)  354- 
4195. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  argiunents.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGDOl-98-006)  and  the  specific 
section  of  this  dociunent  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  Please  submit  two 
copies  of  all  comments  and  attachments 
in  an  unboimd  format,  no  larger  than 
8V2  by  11  inches,  suitable  for  copying 
and  electronic  filing.  Persons  vvanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes. 

The  Coast  Guard  will  consider  all 
comments  received  diuing  the  comment 
period.  It  may  change  this  proposed  rule 
in  view  of  the  comments. 

The  Coast  Guard  plans  no  pubUc 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Waterways 
Oversight  Branch  at  the  address  under 
ADDRESSES.  The  request  should  include 


the  reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportimity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Background  and  Purpose 

New  York  City  is  often  visited  by  the 
President  and  Vice  President  of  the 
United  States,  as  well  as  visiting  heads 
of  foreign  states  or  foreign  governments, 
on  the  average  of  8  times  per  year.  Often 
these  visits  are  on  short  notice.  The 
President,  Vice  President,  and  visiting 
heads  of  foreign  states  or  foreign 
governments  require  Secret  Service 
protection.  These  dignitaries  arrive  at 
John  F.  Kennedy,  La  Guardia,  or 
Newark,  New  Jersey  International 
Airports.  They  then  transit  to  either  the 
Wall  Street  or  West  30th  Street  heliports 
or  they  fly  directly  into  the  Marine  Air 
Terminal  at  La  Guardia.  Due  to  the 
sensitive  nature  of  these  visits  a  security 
zone  is  needed.  Standard  seciuity 
procedures  are  enacted  to  ensure  the 
proper  level  of  protection  to  prevent 
sabotage  or  other  subversive  acts, 
accidents,  or  other  activities  of  a  similar 
natvue.  In  the  past,  temporary  security 
zones  were  requested  by  the  U.S.  Secret 
Service  with  limited  notice  for 
preparation  by  the  U.S.  Coast  Guard  and 
no  opportunity  for  public  comment. 
Establishing  permanent  security  zones 
by  notice  and  comment  rulemaking 
gives  the  public  the  opportunity  to 
comment  on  the  proposed  zones.  The 
proposed  regulation  establishes  three 
permanent  security  zones  that  could  be 
activated  upon  request  of  the  U.S.  Secret 
Service  pursuant  to  their  authority 
under  18  U.S.C.  §  3056. 

The  activation  of  a  particular  security 
zone  will  be  announced  via  facsimile 
and  marine  information  broadcasts. 

Discussion  of  Proposed  Rule 

The  three  proposed  security  zones  are 
as  follows: 

The  security  zone  around  the  Wall 
Street  heliport  includes  all  waters  of  the 
East  River  within  the  following 
boundaries:  East  of  a  line  drawn 
between  approximate  position 
40''42'01"N  074''00'39"W  (east  of  The 
Battery)  to  40"  41'36"N  074''00'52"W 
(NAD  1983)  (point  north  of  Governors 
Island)  and  north  of  a  line  drawn  from 
the  point  north  of  Governors  Island  to 
the  southwest  comer  of  Pier  7  North, 
Brooklyn:  and  south  of  a  line  drawn 
between  the  northeast  comer  of  Pier  13. 
Manhattan,  and  the  northwest  comer  of 
Pier  2  North,  Brooklyn. 

The  security  zone  around  the  West 
30th  Street  heliport  includes  all  waters 
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of  the  Lower  Hudson  River  south  of  a 
line  drawn  from  the  northwest  comer  of 
Pier  76  in  Manhattan  to  a  point  in 
Weehawken,  New  Jersey  at  approximate 
position  40''45'52"N  074°01'01"W  (NAD 
1983)  and  north  of  a  line  drawn  from 
the  northwest  comer  of  Pier  64, 
Manhattan  to  the  northeast  comer  of 
Pier  14,  Hoboken,  New  Jersey. 

The  security  zone  around  the  Marine 
Air  Terminal,  La  Guardia  airport 
includes  all  waters  of  Bowery  Bay, 
Queens,  New  York,  south  of  a  line 
drawn  from  the  westem  end  of  La 
Guardia  Airport  at  approximate  position 
40''46'47"  N  073''53'05"  W  (NAD  1983) 
to  the  Rikers  Island  Bridge  at 
approximate  position  40°46'51"  N 
073''53'21"  W  (NAD  1983)  and  east  of  a 
line  drawn  between  that  point  at  the 
Rikers  Island  Bridge  to  a  point  on  the 
shore  in  Queens,  New  York,  at 
approximate  position  40''46'36"  N 
073"'53'31"  W  (NAD  1983). 

Each  security  zone  will  be  activated 
30  minutes  before  the  dignitaries'  arrival 
into  the  zone  and  remain  in  effect  until 
15  minutes  after  the  dignitaries' 
departure  bom  the  zone. 

The  three  new  security  zones  are 
being  proposed  to  ensure  the  Coast 
Guard  can  provide  the  U.S.  Secret 
Service  with  the  services  they  require  to 
protect  visiting  dignitaries  in  a  timely 
manner. 

Regulatory  Evaluation 

This  proposed  mle  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  PR  11040;  Febmary  26,  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  proposed  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  The  Coast  Guard 
anticipates  that  these  security  zones  will 
be  activated  on  an  average  of  8  times  per 
year.  Costs  resulting  from  these 
regulations,  if  any,  will  be  minor  and 
have  no  significant  adverse  financial 
effect  on  vessel  operators.  Although  this 
regulation  prevents  traffic  from 
transiting  through  the  enacted  security 
zone,  the  effect  of  this  regulation  will 
not  be  significant  for  the  following 
reasons:  the  limited  duration  of  the 
security  zone,  the  limited  number  of 
instances  the  zones  will  be  activated, 
and  the  extensive  notifications  that  will 
be  made  to  the  local  maritime 


community  via  facsimile  and  marine 
information  broadcasts.  The  activation 
of  any  of  the  three  security  zones  will 
be  for  45  minutes.  These  security  zones 
have  been  narrowly  tailored  to  impose 
the  least  impact  on  maritime  interests 
yet  provide  the  level  of  security  deemed 
necessary. 

Small  Entities 

Under  the  Regulatory  flexibility  Act  (5 
U.S.C.  §601  et  seq.],  the  Coast  Guard 
considers  whether  this  proposed  rule,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  small  businesses,  not- 
for-profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

For  the  reasons  stated  in  the 
Regulatory  Evaluation  section  above,  the 
Coast  Guard  certifies  under  5  U.S.C. 
§  605(b)  that  this  proposed  rule,  if 
adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  If,  however, 
you  think  that  your  business  or 
organization  qualifies  as  a  small  entity 
and  that  this  proposed  mle  will  have  a 
significant  economic  impact  on  your 
business  or  organization,  please  submit 
a  comment  (see  ADDRESSES)  explaining 
why  you  think  it  qualifies  and  in  what 
way  and  to  what  degree  this  proposed 
mle  will  economically  affect  it. 

Collection  of  Information 

This  proposed  mle  does  not  provide 
for  a  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  §  3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposed  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
proposed  mle  does  not  have  sufficient 
implications  for  federalism  to  warrant 
the  preparation  of  a  Federalism 
Assessment. 

Unfunded  Mandates 

Under  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4),  the 
Coast  Guard  must  consider  whether  this 
mle  will  result  in  an  annual 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate  of  $100 
million  (adjusted  annually  for  inflation). 
If  so.  the  Act  requires  that  a  reasonable 
number  of  regulatory  alternatives  be 
considered,  and  that  irom  those 
alternatives,  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objective  of 


the  mle  be  selected.  No  State,  local,  or 
tribal  government  will  be  affected  by 
this  mle,  so  this  mle  will  not  result  in 
annual  or  aggregate  costs  of  $100 
million  or  more.  Therefore,  the  Coast 
Guard  is  exempt  from  any  further 
regulatory  requirements  under  the 
Unfunded  Mandates  Act. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposed 
mle  and  concluded  that  under  figure  2- 
1,  paragraph  34(g),  of  Commandant 
Instmction  M16475.1C,  this  proposed 
mle  is  categorically  excluded  from 
further  environmental  documentation. 
A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Proposed  Regulation 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  Part  165  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1.  6.04-^.  and  160.5; 
49  CFR  1.46. 

2.  Add  §  165.164  to  read  as  follows: 

S 1 65.1 64    Security  Zones;  Dignitary  Arrival 
and  Departure,  New  York,  NY. 

(a)  The  following  areas  are  established 
as  security  zones: 

(1)  Location.  Wall  Street  heliport:  All 
waters  of  the  East  River  within  the 
following  boundaries:  East  of  a  line 
drawn  between  approximate  position 
40''42'01"N  074''00'39"W  (east  of  The 
Battery)  to  40''41'36"N  074''00'52"W 
(NAD  1983)  (point  north  of  Governors 
Island)  and  north  of  a  line  drawn  fit)m 
the  point  north  of  Governors  Island  to 
the  southwest  comer  of  Pier  7  North, 
Brooklyn;  and  south  of  a  line  drawn 
between  the  northeast  comer  of  Pier  13, 
Manhattan,  and  the  northwest  comer  of 
Pier  2  North,  Brooklyn. 

(2)  Location.  West  30th  Street 
heliport:  All  waters  of  the  Lower 
Hudson  River  south  of  a  line  drawn 
ftx)m  the  northwest  comer  of  Pier  76  in 
Manhattan  to  a  point  in  Weehawken. 
New  Jersey  at  approximate  position 
40-45'52"N  074"'01'01"W  (NAD  1983) 
and  north  of  a  line  from  the  northwest 
comer  of  Pier  64.  Manhattan  to  the 
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northeast  comer  of  Pier  14,  Hoboken, 
New  Jersey. 

(3)  Location.  Marine  Air  Terminal,  La 
Guardia  Airport:  All  waters  of  Bowery 
Bay,  Queens,  New  York,  south  of  a  line 
drawn  from  the  western  end  of  La 
Guardia  Airport  at  approximate  position 
40»46'47"N  073"53'05"W  (NAD  1983)  to 
the  Rikers  Island  Bridge  at  approximate 
position  40''46'51"N  073'*53'21"W  (NAD 
1983)  and  east  of  a  line  drawn  between 
the  point  at  the  Rikers  Island  Bridge  to 

a  point  on  the  shore  in  Queens.  New 
York,  at  approximate  position 
40«*46'36"N  073''53'31"W  (NAD  1983). 

(4)  The  security  zone  will  be  activated 
30  minutes  before  the  dignitaries'  arrival 
into  the  zone  and  remain  in  effect  until 
15  minutes  after  the  dignitaries' 
depiuture  from  the  zone. 

(5)  The  activation  of  a  particular  zone 
will  be  announced  by  facsimile  and 
marine  infonnation  broadcasts. 

(b)  Regulations^  (1)  The  general 
regulations  contained  in  33  CFR  165.33 
apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on  scene  patrol  personnel. 
U.S.  Coast  Guard  patrol  personnel 
include  commissioned,  warrant,  and 
petty  officers  of  the  Coast  Guard.  Upon 
being  hailed  by  a  U.S.  Coast  Guard 
vessel  using  siren,  radio,  flashing  Ught, 
or  other  means,  the  operator  of  a  vessel 
shall  proceed  as  directed. 

Dated:  December  9, 1998. 
ILE.Beiinis, 

Captain.  U.S.  Coast  Guard,  Captain  of  the 
Port,  New  York. 

|FR  Doc.  98-33847  Filed  12-21-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
(TN-1«7-1-«834b:  FRL-6204-0] 

Approval  and  Promulgation  of 
Revisions  to  the  Tennessee  State 
impiefnentation  Plan 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


summary:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Tennessee  for  the  piupose  of 
estabUshing  how  to  determine  the 
efficiency  of  Volatile  Organic 
Compound  (VOC)  capture  systems.  In 
the  final  rules  section  of  this  Federal 
Register,  the  EPA  is  approving  the 


State's  SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  the  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time. 
DATES:  To  be  considered,  comments 
must  be  received  by  January  21, 1999. 
ADDRESSES:  You  should  address 
comments  on  this  action  to  Michele 
Notarianni  at  the  EPA,  Region  4  Air, 
Pesticides,  and  Toxics  Management 
Division.  Air  Planning  Branch,  61 
Forsyth  Street,  SW,  Atlanta,  Georgia 
30303. 

Copies  of  documents  related  to  this 
action  are  available  for  the  public  to 
review  during  normal  business  hoius  at 
the  locations  below.  If  you  would  like 
to  review  these  documents,  please  make 
an  appointment  with  the  appropriate 
office  at  least  24  hours  before  the 
visiting  day.  Reference  file  TN  197.  The 
Region  4  office  may  have  additional 
documents  not  available  at  the  other 
locations. 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW,  Washington,  DC 
20460. 

Environmental  Protection  Agency, 
Region  4  Air,  Pesticides,  and  Toxics 
Management  Division,  Air  Plaiuiing 
Branch.  61  Forsyth  Street,  SW,  Atlanta, 
Georgia  30303-3104.  Michele 
Notarianni,  (404)562-9031. 

Teimessee  Department  of 
Environment  and  Conservation, 
Division  of  Air  Pollution  Control,  L  &  C 
Annex,  9th  Floor,  401  Church  Street. 
Nashville.  TN  37243-1531.  Phone 
number:  (015)  532-0554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michele  Notarianni  at  (404)  562-9031. 
SUPPLEMENTARY  INFORMATION:  For 
additional  infonnation.  see  the  direct 
final  rule  which  is  pubUshed  in  the 
rules  section  of  this  Federal  Register. 

Dated:  November  3, 1998. 
A.  Stanley  Meibuig, 
Regional  Administrator.  Region  4. 
IFR  Doc.  98-33838  Filed  12-21-98;  8:45  am) 
WLUWO  COOC  MSO  80  P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[Region  VII  Doctot  No.  05ft-1066b;  FRL- 
620S-ei 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of 
Missouri 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  State  Implem.entation  Plan  (SIP) 
revision  subnnitted  by  the  state  of 
Missouri  except  Section  (9).  This 
revision  makes  minor  corrections  to  the 
"Construction  Permits  Required"  rule  to 
increase  readability,  correct 
typographical  and  punctuation  errors, 
and  maintain  consistency  with  the 
Federal  regulations. 

In  the  final  rules  section  of  the 
Federal  Register  the  EPA  is  approving 
the  state's  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
relevant  adverse  comments.  A  detailed 
rationale  for  the  approval  is  set  forth  in 
the  direct  final  rule. 

If  no  adverse  comments  are  received 
in  response  to  the  direct  final  rule,  no 
further  activity  is  contemplated.  If  the 
EPA  receives  relevant  adverse 
comments,  the  direct  final  rule  will  be 
withdrawn,  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
pro{>osed  rule.  The  EPA  will  not 
institute  a  second  comment  period.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time. 

DATES:  Written  comments  must  be 
received  on  or  before  January  21, 1999. 

ADDRESSES:  Comments  may  be  mailed  to 
Kim  Johnson,  Environmental  Protection 
Agency.  Air  Planning  and  Development 
Branch,  726  Minnesota  Avenue,  Kansas 
City,  Kansas  66101. 

FOR  FURTHER  INFORMATION  CONTACT:  Kim 
Johnson  at  (913) 551-7975. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  which  is  located  in  the  rules 
section  of  the  Federal  Register. 

Dated:  December  9, 1998. 
Dennis  Grams,  P.E., 
Regional  Administrator,  Region  VU. 
(PR  Doc.  98-33836  Filed  12-^1-98;  8:45  am] 

MLUNo  cooe  stso  to  P 
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FEDERAL  MARITIME  COMMISSION 

46  CFR  Parts  510, 515.  and  583 
[Docket  No.  98-28] 

Licensing,  Financial  Responsibility 
Requirements,  and  General  Duties  for 
Ocean  Transportation  Intermediaries 

agency:  Federal  Maritime  Commission. 
ACTION:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  The  Federal  Maritime 
Commission  proposes  to  add  new 
regulations  establishing  licensing  and 
financial  responsibility  requirements  for 
ocean  transportation  intermediaries  in 
accordance  with  the  Shipping  Act  of 
1984,  as  modified  by  the  Ocean 
Shipping  Reform  Act  of  1998  (the  Coast 
Guard  Authorization  Act  of  1998). 
DATES:  Submit  comments  on  or  before 
January  21,  1999. 

ADDRESSES:  Address  all  comments 
concerning  this  proposed  rule  to:  Joseph 
C.  Polking,  Federal  Maritime 
Commission,  8C0  North  Capitol  St.,  NW. 
Room  1046,  Washington,  DC.  20573- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bryant  L.  VanBrakle,  Director,  Bureau  of 
Tariffs,  Certification  and  Licensing, 
Federal  Maritime  Commission,  800 
North  Capitol  Street,  NW., 
Washington,  EX:.  20573-0001,  (202) 
523-5796. 
Thomas  Panebianco,  General  Counsel, 
Federal  Maritime  Commission,  800 
North  Capitol  St..  NW.,  Washington, 
DC  20573-0001,  (202)  523-5740. 
SUPPLEMENTARY  INFORMATION:  The  Ocean 
Shipping  Reform  Act  of  1998  ("OSRA"), 
Public  Law  105-258, 112  Stat.  1902. 
amends  the  Shipping  Act  of  1984 
("1984  Act"),  46  U.S.C.  app.  1701  et 
seq.,  in  several  respects  relating  to  ocean 
fireight  forwarders  and  non-vessel- 
operating  common  carriers 
("NVOCCs").  The  Federal  Maritime 
Commission  ("FMC"  or  "Commission") 
proposes  new  regulations,  at  46  CFR 
part  515,  to  implement  changes 
effectuated  5740by  OSRA.  In  addition, 
the  proposal  seeks  to  remove  existing 
parts  510  and  583.  Finally,  under  the 
Commission's  restructuring  of  its  rules, 
the  new  part  515  will  be  included  in 
subchapter  B  of  chapter  IV,  46  CFR. 

Licensing  Requirements 

OSRA  applies  the  requirements  of 
section  19  of  the  1984  Act  to  all  "ocean 
transportation  intermediaries"  ("OTIs") 
in  the  United  States.  An  OTI  means  an 
ocean  freight  forwarder  or  an  NVOCC  as 
those  terms  are  defined  by  the  1984  Act. 
OSRA  requires  that  all  OTIs  in  the 
United  States  be  licensed  by  the 
Commission. 


Proposed  §  515.3  seeks  to  license 
those  OTIs  who  are  performing  in  the 
United  States  the  services,  or  holding 
out  to  perform  the  services,  associated 
with  the  transportation  of  cargo  to  or 
from  the  United  States.  The  Commission 
has  ruled  that  a  freight  forwarder  must 
perform  "traditional  value  added 
services"  as  defined  in  §§  515.2(i)  and 
(n)(l)  to  be  considered  a  freight 
forwarder.  See  In  Re:  The  Impact  of 
Modem  Technology  on  the  Customs  and 
Practices  of  the  Freight  Forwarding 
Industry— Petition  for  Rulemaking: 
Order  Denying  Petition  for  Rulemaking 
or  Declaratory  Order.  28  S.R.R.  418,  425 
(1998).  In  addition,  in  determining 
whether  a  person  is  acting  as  a  common 
carrier,  and  thus  as  an  NVOCC,  as 
defined  by  section  3(6)  of  the  1984  Act, 
the  Commission  has  consistently  held 
that  no  single  factor  determines  a 
common  carrier's  status,  but  an  essential 
characteristic  to  be  evaluated  is 
"whether  he  holds  himself  out  to  carry 
goods  from  whomever  offered  to  the 
extent  of  his  ability  to  carry."  Activities. 
Filing  Practices  and  Carrier  Status  of 
Containerships.  Inc.,  9  F.M.C.  56,  62 
(1965). 

The  legislative  history  of  OSRA 
directs  the  Commission  to  determine 
"when  foreign-based  entities  conducting 
business  in  the  United  States  are  to  be 
considered  persons  in  the  United 
States"  for  purposes  of  the  licensing 
requirements  of  section  19  of  the  1984 
Act.  S.  Rep.  No.  105-61, 105th  Cong., 
1st  Sess.,  at  31  (1997)  ("Report"). 
Moreover,  the  Commission  is  directed  to 
consider  that  certain  foreign-based  OTIs 
would  not  be  licensed  when 
establishing  financial  responsibility 
requirements  for  OTIs.  Id.  Thus,  the 
language  clearly  contemplates  that 
certain  foreign-based  OTIs  engaged  in 
the  transportation  of  cargo  to  or  from  the 
United  States  would  not  be  licensed  but 
would  instead  be  required  to  establish  a 
higher  amount  of  financial 
responsibility  than  those  OTIs  who  are 
'in  the  United  States'  for  purposes  of  the 
1984  Act. 

One  approach  which  the  Commission 
considered  and  rejected  would  have 
provided:  "For  purposes  of  this  part,  a 
person  is  considered  to  be  'in  the  United 
States'  if  such  person  is  incorporated  in 
the  United  States  or  maintains  a 
physical  presence  in  the  United  States 
through  another  person,  including  a 
subsidiary,  affiliate,  agent  or  office 
whether  such  subsidiary,  affiliate,  agent 
or  office  is  incorporated  or 
unincorporated.  Indicia  of  physical 
presence  in  the  United  States  include, 
but  are  not  limited  to,  whether  the 
person  holds  a  taxpayer  identification 
number,  or  a  state  or  local  business 


license,  or  maintains  a  mailing  address 
in  the  United  States.  For  purposes  of 
this  part,  the  term  'agent'  does  not 
include  an  agent  for  service  of  process 
designated  in  accordance  with 
§515.24." 

This  definition  would  have  required 
any  foreign-based  OTI  providing  OTI 
services  to  or  from  the  United  States 
through  an  agent  who  is  physically 
present  in  the  United  States,  regardless 
of  the  amount  of  service  that  agent  is 
providing  to  the  foreign-based  OTI,  to  be 
licensed.  Under  this  option,  the 
Commission  believes  it  would  have 
been  imposing  licensing  requirements  to 
a  greater  degree  than  envisioned  by 
OSRA  (although  the  foreign-based  OTIs 
who  would  have  been  licensed  by  the 
Commission  under  this  definition 
would  not  have  been  required  to  obtain 
financial  responsibility  in  the  higher 
amount  required  under  §  515.21(a)(4)). 
Because  this  approach  would  have 
given  minimal  significance  to  the  "in 
the  United  States"  limitation,  it  is  not 
being  proposed  as  a  feasible  option. 

Rather,  the  proposed  rule  oners  for 
comment  two  alternative  definitions  of 
"in  the  United  States"  for  purposes  of 
the  licensing  requirements  of  this  part. 
The  Commission  recognizes  that  the 
first  proposed  definition  is  relatively 
broad,  and  the  second  relatively  narrow. 
The  Commission  specifically  requests 
comment  on  these  proposed  definitions, 
suggestions  for  modifications,  or 
additional  approaches  which 
commenters  may  wish  to  offer. 

Proposed  definition  number  one 
provides:  "For  purposes  of  this  pcul,  a 
person  is  considered  to  be  'in  the  United 
States'  if  such  person  is  resident  in  or 
incorporated  or  established  under  the 
laws  of  the  United  States.  Only  persons 
licensed  under  this  part  may  funiish  or 
contract  to  furnish  ocean  transportation 
intermediary  services  in  the  United 
States  on  behalf  of  an  unlicensed  ocean 
transportation  intermediary." 

This  definition  would  require  all 
unlicensed  foreign-based  OTIs  who  use 
an  agent  in  the  United  States  to  provide 
OTI  services  to  or  from  the  United 
States  to  use  only  licensed  OTIs  as  their 
agents.  Therefore,  an  agent  used  by  the 
unlicensed  foreign-based  OTI  would 
have  to  be  providing  OTI  services  in  its 
own  right  and  obtain  its  own  OTI 
license  and  financial  responsibility. 
This  would  not,  however,  be  a 
substitute  for  the  unlicensed  foreign- 
based  OTI's  financial  responsibility.  All 
unlicensed  foreign-based  OTIs  would 
need  to  obtain  financial  responsibility 
as  required  under  proposed 
§  515.21(a)(4). 

The  Commission  recognizes  that 
currently,  many  unlicensed  foreign- 


Federal  Register /Vol.  63,  No.  245  /  Tuesday.  December  22,  1998 /Proposed  Rules 


70711 


Msed  OTIs  use  agents  in  the  United 
States  who  provide  only  minimal 
»rvice,  such  as  processing  bills  of 
ading.  Providing  this  level  of  service 
ilone  may  not  rise  to  the  level  of 
iperating  as  an  OTI.  Therefore,  under 
his  option,  these  agents  would  need  to 
obtain  an  OTI  license  or  would  be 
irecluded  from  providing  such  services 
)n  behalf  of  foreign-based  OTIs. 

The  second  proposed  definition  of  "in 
the  United  States"  provides:  "For 
purposes  of  this  part,  a  person  is 
considered  to  be  'in  the  United  States' 
if  such  person  is  incorporated  in, 
resident  in,  or  established  under  the 
laws  of  the  United  States,  or  otherwise 
naintains  a  physical  presence  in  the 
United  States.  Such  indicia  of  physical 
iresence  may  include,  but  are  not 
imited  to,  whether  the  person  holds  a 
taxpayer  identification  number,  a  state 
or  local  business  license,  or  maintains  a 
mailing  address  in  the  United  States." 

This  second  option  would  license 
only  those  entities  who  are  freight 
forwarders  or  NVOCCs  under  proposed 
§  515.2(n).  It  does  not  contemplate 
licensing  those  entities  in  the  United 
States  who  are  acting  solely  as  agents  for 
unlicensed  foreign-based  OTIs  who 
provide  OTI  services  to  or  from  the 
United  States.  For  example,  entities  that 
simply  process  bills  of  lading  for  an 
unlicensed  foreign-based  OTI  would  not 
be  required  to  be  licensed.  In  those 
instances  where  an  unlicensed  foreign- 
based  OTI  uses  the  limited  services  of 
such  an  agent,  the  unlicensed  foreign- 
based  OTI  would  be  required  to  furnish 
the  financial  responsibility  under 
proposed  §  515.21(a)(4).  Similarly,  when 
a  licensed  OTI  perifbrms  fewer  services 
than  would  qualify  it  as  an  OTI  under 
§  515.2(n)  for  an  unlicensed  foreign- 
based  Oil,  then  the  unlicensed  foreign- 
based  OTI  would  furnish  the  financial 
responsibility  required  under  proposed 
§  515.21(a)(4). 

In  order  to  better  assess  the  impact  of 
the  proposed  definition,  the 
Commission  is  particularly  interested  in 
receiving  comment  regarding  entities 
who  are  operating  as  agents  in  the 
United  States  and  the  range  of  services 
they  provide,  specifically  whether  they 
are  performing  minimal  services,  such 
as  processing  bills  of  lading,  or  whether 
they  are  engaged  in  a  full  spectrum  of 
OH  services,  such  as  booking  vessel 
space,  preparing  dociunentation,  and 
soliciting  cargo. 

The  Commission  is  required  to  issue 
a  license  to  any  person  that  it 
determines  is  qualified  by  experience 
and  character  to  act  as  an  OH,  including 
all  entities  in  the  United  States  formerly 
known  as  NVOCCs.  The  licensing 
requirements  in  46  CFR  part  510 
mandate  that  freight  forwarders  possess 


a  minimum  three  years  of  experience  in 
fieight  forwarder  duties  in  the  United 
States,  plus  the  necessary  character  to 
render  freight  forwarder  services. 
NVOCCs  are  currently  not  required  to  be 
licensed.  The  proposed  rule  applies 
those  licensing  requirements  from  part 
510  to  proposed  part  515.  As  a  result, 
all  OTIs  must  possess  three  years  of 
experience  providing  OTI  duties  to  be 
eligible  for  a  license.  To  effectuate  this 
change,  the  Commission  offers  the 
following  guidance:  all  height 
forwarders  who  have  a  valid  license  and 
proof  of  financial  responsibility  in  effect 
on  May  1, 1999,  will  continue  to  be 
licensed  while  the  Commission  issues 
those  freight  forwarders  new  licenses  as 
OTIs,  provided  that  they  increase  their 
financial  responsibility  as  required  by 
proposed  subpart  C  by  Kfay  1, 1999. 

NVOCCs  must  submit  an  application 
for  a  license  and  provide  proof  of  their 
increased  financial  responsibility  as 
required  by  proposed  subpart  C  by  April 
30. 1999.  Provided  that  such  applicants 
have  a  valid  tariff  and  proof  of  financial 
responsibility  in  effect  on  May  1, 1999, 
these  NVOCCs  will  be  provisionally, 
licensed  while  the  Commission  reviews 
their  applications  to  determine  if  they 
meet  the  character  and  experience 
requirements. 

Because  the  new  rules  require  that  all 
OTIs  possess  three  years  of  experience 
in  order  to  qualify  for  a  license,  and 
because  some  existing  NVOCCs  may 
have  less  than  the  requisite  three  years, 
the  Commission  has  determined  that 
any  NVOCC  with  a  tariff  and  evidence 
of  its  financial  responsibility  in  effect  as 
of  the  date  of  publication  of  the 
proposed  part  515  in  the  Federal 
Ref^er  will  be  permitted  to  continue 
operating  as  an  NVOCC  without  the 
necessary  experience.  However,  a 
person  operating  under  this 
arrangement  may  not  act  as  a  qualifying 
individual  for  another  ocean 
transportation  intermediary  until  he  or 
she  has  obtained  the  necessary  three 
years  of  experience  in  ocean 
transportation  intermediary  services  in 
the  United  States. 

Exemption  From  Licensing 
Requirement 

The  Commission  is  proposing  to 
exempt  bom  its  licensing  requirements 
any  person  which  exclusively  transports 
used  household  goods  and  personal 
effiects  for  the  account  of  the  Department 
of  Defense  ("DOD")  or  under  the 
International  Household  Goods  Program 
administered  by  the  General  Services 
Administration  ("GSA").  These  persons 
are  currently  exempt  from  the 
Commission's  NVOCC  financial 
responsibility  requirements  of  46  CFR 
part  583  and  that  exemption  is  being 


carried  over  into  the  proposed  subpart 
C  of  part  515.  These  carriers  are  exempt 
hum  the  Commission's  tariff  and 
financial  responsibility  requirements 
because  they  are  subject  to  GSA 
requirements  that  they  post  a  bond  and 
file  their  rates  with  GSA.  In  addition. 
DOD  requires  that  participants  in  its 
Personal  Property  Program  be  licensed 
by  that  agency.  These  same  reasons 
would  appear  to  permit  the  Commission 
to  exempt  these  entities  from  the 
licensing  requirements  of  proposed  part 
515. 

Financial  Responsibility  Requirements 

All  OTIs  will  be  required  to  establish 
their  financial  responsibility  before 
performing  any  intermediary  services  in 
the  United  States.  Proposed  subpart  C  of 
part  515  addresses  issues  arising  under 
this  section.  First,  the  bond,  surety  or 
other  insiuance  obtained  pursuant  to 
this  requirement  shall  be  available  to 
pay  for  damages  suffered  by  ocean 
common  carriers,  shippers,  and  others, 
arising  from  the  transportation-related 
activities  of  the  covered  OH.  Report  at 
31.  As  instructed  by  the  Report,  the 
Commission  has  defined  transportation- 
related  activities  at  proposed  §  515. 2(v) 
to  include  all  of  the  freight  forwarding 
activities  enumerated  in  proposed 
§  515. 2(i),  as  well  as  other  specified 
activities.  The  Report  specifically 
indicates  that  the  bonds,  or  other 
instruments  of  financial  responsibility, 
are  intended  to  cover  liabilities  related 
to  service  contract  obligations,  as  well 
as  damages  resulting  from  loss  or 
conversion  of  cargo,  from  the  negligence 
or  complicity  of  the  insured  entity,  or 
from  nonperformance  of  services. 
Report  at  31.  The  Commission's 
definition  of  transportation-related 
activities  is  not  meant  to  be  inclusive, 
but  rather  to  indicate  the  broad 
spectrum  of  activities  which  OTIs  may 
engage  in,  and  which  shall  be  covered 
by  the  OTIs'  instruments  of  financial 
responsibility.  To  the  extent,  however, 
that  someone  who  operates  as  an  OH 
also  provides  non-OH  services,  those 
services  would  not  be  covered  by  the 
bond,  surety  or  other  insurance.  This 
position  is  consistent  with  the 
Commission's  determination  in  Docket 
No.  91-1,  Bonding  of  Non-vessel- 
operating  Common  Carriers,  25  S.RR 
1679, 1685  (1991),  modified  on  other 
grounds.  26  S.RR  137  (1992),  wherein 
the  Commission  stated: 

As  Congress  has  indicated,  the  bond  is 
intended  to  "*  *  *  be  available  to  pay  any 
judgment  for  damages  arising  out  of  an 
NVOCCs  activities  as  an  ocean  common 
carrier  providing  ocean  transportation 
services."  (citation  omitted).  To  the  extent 
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that  someone  who  operates  as  an  NVOCX] 
also  provides  non-NVOCC  services,  those 
services  would  not  be  covered  by  the  bond. 
25  S.RR.  at  1685. 

The  Commission  also  establishes  new 
procedures,  at  proposed  §  515.23,  for 
pursuing  claims  against  OTIs.  Any  party 
may  seek  an  order  for  reparation  at  the 
Commission  pursuant  to  sections  11  or 
14  of  the  1984  Act.  Alternatively,  where 
a  claimant  seeks  relief  in  an  appropriate 
court,  the  claimant  shall  attempt  to 
resolve  its  claim  with  the  financial 
responsibility  provider  prior  to  seeking 
pajrment  on  any  judgment  it  has  or  will 
obtain.  The  Commission  believes  that  it 
does  not  have  the  authority  to  limit  or 
prevent  a  claimant  from  seeking  judicial 
access  prior  to  pursuing  a  settlement 
with  the  financial  responsibility 
provider,  particularly  where  such 
restrictions  could  prevent  claimants 
from  filing  their  actions  within  a  statute 
of  limitations.  However,  in  light  of  the 
Report  limguage  directing  the 
Commission  to  establish  an  alternative 
process  for  resolving  claims  against  the 
OTI's  instrument  of  financial 
responsibility,  the  Conunission  believes 
that  it  may  require  the  claimant  to  seek 
a  settlement  prior  to  enforcing  any 
judgment  it  has  or  will  obtain. 
Therefore,  the  rules  provide  that  upon 
notification  of  the  complaint,  the 
financial  responsibility  provider  and 
claimant  can  settle  the  claim  with  the 
OTI's  consent,  or.  if  the  OTI  fails  to 
respond  to  the  notice  of  the  claim 
within  45  days,  the  financial 
responsibility  provider  and  claimant 
can  settle  the  claim  on  their  own.  If, 
however,  the  parties  fail  to  reach 
agreement  within  90  days,  then  the 
bond,  surety  or  other  insurance  shall  be 
available  to  pay  any  judgment  for 
damages  to  the  extent  they  arise  from 
the  transportation-related  activities  of 
the  cm. 

Proposed  §  515.23  provides  that 
ordinarily,  the  financial  responsibility 
provider  shall  pay  the  judgment  within 
10  days;  within  that  time,  the  financial 
responsibility  provider  may  inquire  into 
the  subject  matter  of  the  judgment  to 
ensure  that  it  is  for  damages  covered  by 
the  instrument  of  financial 
responsibility — i.e.  that  it  arises  from 
transportation-related  activities.  Report 
at  31.  However,  the  Commission  is 
aware  that  there  may  be  instances  where 
the  financial  responsibility  provider  has 
a  legitimate  challenge  to  a  judgment.  For 
example,  in  the  event  that  a  claimant 
obtains  a  default  judgment  as  a  result  of 
invalid  service  of  process,  or  some  other 
procedural  defect,  the  financial 
responsibility  provider  may  seek  to 
vacate  the  judgment.  To  that  limited 


extent,  the  Commission  recognizes  that 
the  financial  responsibility  provider 
may  have  a  genuine  basis  for  inquiring 
into  the  validity  of  the  judgment  as  well. 
In  proposed  §  515.21,  the  Commission 
proposes  to  establish  a  range  of  financial 
responsibility  requirements 
commensurate  with  the  scope  of  the 
activities  conducted  by  the  different 
OTIs  and  the  past  fitness  of  OTIs  in  the 
performance  of  intermediary  services. 
Report  at  31-32.  Thus,  OTIs  operating 
as  freight  forwarders  in  the  United 
States  will  be  required  to  establish 
financial  responsibility  in  the  amount  of 
$50,000;  OTIs  operating  as  NVOCCs  in 
the  United  States  in  the  amount  of 
$75,000;  and  OTIs  operating  as  both 
freight  forwarders  and  NVOCCs  in  the 
United  States  will  be  required  to 
establish  financial  responsibility  in  the 
amoimt  of  $100,000.  UnUcensed 
foreign-based  entities  that  provide  OTI 
services  for  transportation  to  or  from  the 
United  States  but  are  not  operating  "in 
the  United  States"  as  defined  in 
proposed  §  515.3  will  be  required  to 
establish  financial  responsibility  in  the 
amount  of  $150,000.  Groups  or 
associations  of  OTIs  will  be  able  to 
provide  financial  responsibility  for  their 
members  with  the  maximum  aggregate 
amount  of  $3,000,000. 

Proposed  §  515.21  seeks  to  increase 
the  amount  of  financial  responsibility 
required  to  be  provided  by  OTIs  to  more 
accurately  reflect  the  diversity  of 
activities  engaged  in  by  OTIs.  The 
current  NVOCC  financial  responsibility 
amount  of  $50,000  was  estabUshed  by 
the  Non- Vessel-Operating  Common 
Carrier  Amendments  of  1990.  Pub.  L. 
101-595.  At  that  time.  House  Merchant 
Marine  and  Fisheries  Chairman  Walter 
B.  Jones  commented  that  the  $50,000 
was  a  minimum  amount,  which  the 
Conunission  would  "have  the 
continuing  flexibility  to  adjust  *  *  *  as 
changing  circtunstances  warrant."  136 
Cong.  Rec.  E2210-2211  (June  28, 1990). 
Thus  far.  the  Commission  has  not 
increased  the  amount  of  financial 
responsibihty  required  by  an  NVOCC, 
but  current  circumstances  warrant  the 
increased  amounts  proposed  here.  The 
FMC  has  faced  an  increasing  number  of 
NVOCCs  who  have  gone  bankrupt  or 
changed  company  names  to  avoid  their 
responsibilities  arising  from 
transportation-related  activities,  thereby 
augmenting  the  importance  of  an 
adequate  bond,  surety  or  other 
insurance.  Increasingly,  injured 
shippers  have  not  been  made  whole 
when  seeking  reparation  from  the 
instrument  of  financial  responsibility. 
We  note  as  well  the  diverse  activities 
engaged  in  by  OTIs  due  to  the 
innovations  and  technological  advances 


made  by  the  shipping  industry.  The 
increased  amoimts  proposed  here  will 
better  protect  the  shipping  public. 

In  addition,  the  Report  directs  the 
FMC  to  consider,  when  establishing  the 
amount  of  financial  responsibility 
necessary  for  foreign-based  OTIs,  that 
such  OTIs  are  not  "in  the  United  States" 
as  defined  by  proposed  §  515.3,  and, 
therefore,  are  not  subject  to  the 
Commission's  licensing  requirements, 
but  nonetheless  provide  ocean 
transportation  intermediary  services  for 
transportation  to  or  from  the  United 
States.  Report  at  31.  Accordingly,  the 
Commission  has  established  different 
levels  of  financial  responsibility 
requirements,  increasing  the  amount  of 
financial  responsibility  required  by 
foreign  entities,  based  on  the  high 
volume  of  judgments  obtained  against 
foreign-based  NVOCCs  and  the  extent  of 
financial  injuries  to  shippers  that  have 
resulted. 

Proposed  §  515.27  amends  the  means 
by  which  a  common  carrier  can  obtain 
proof  of  an  NVOCC's  compliance  with 
the  tariff  and  financial  responsibility 
requirements  of  the  1984  Act.  Currently, 
part  583  provides  that  a  common  carrier 
can  consult  a  list  provided  by  the 
Commission  of  bonded  and  tariffed 
NVOCCs.  Because  tariffs  will  no  longer 
be  filed  with  the  Commission,  the 
proposal  provides  that  carriers  may 
review  a  copy  of  the  NVOCC's  tariff 
published  in  accordance  with  part  520 
of  this  chapter,  either  through  the 
NVOCC's  website  or  by  other  means 
established  by  the  NVOCC.  Carriers  also 
will  be  able  to  contact  the  Commission 
to  verify  that  an  NVOCC  has  filed 
evidence  of  its  financial  responsibility. 
Additionally,  the  Commission  proposes 
in  §  515.27(d)  that  it  will  publish  at  its 
website  a  list  of  the  locations  of  all 
carrier  and  conference  tariffs,  as  well  as 
a  list  of  all  OTIs  who  have  furnished  the 
Commission  with  evidence  of  their 
financial  responsibihty.  The 
Commission  seeks  conunents  on  this 
proposal.  Carriers  may  adopt  other 
appropriate  procedures  for  purposes  of 
this  section,  so  long  as  such  procedures 
are  set  forth  in  the  carrier's  tariff. 

Duties  and  Responsibilities  of  OTIs 

OSRA  requires  all  NVOCCs  to  be 
licensed  as  OTIs  under  section  19  of  the 
1984  Act,  and  thus,  as  licensees, 
NVOCCs  are  subjected  to  the  same 
responsibilities  as  ocean  freight 
forwarders.  Proposed  §  515.31 
incorporates  many  of  the  duties  of 
freight  forwarders  from  46  CFR  510.21 
and  46  CFR  510.22  and  applies  them  to 
all  licensees.  Those  duties  include  a 
freight  forwarder's  responsibility  to  its 
principal,  as  defined  in  proposed 


Federal  Register /Vol.  63,  No.  245 /Tuesday,  December  22,  1998  /  Proposed  Rules 


70713 


1 1  515.2(p):  an  NVCKX's  responsibility  to 
i  t  i  shipper,  as  defined  in  proposed 
I  iB15.2(s);  and  a  licensed  OTI's 
responsibility  to  the  Commission 
generally.  In  addition,  the 
recordkeeping  requirements  of  licensed 
{neight  forwarders  imder  46  CFR  510.24 
Would  now  be  appUcable  to  all 
licensees.  This  is  reflected  in  proposed 
$1515.32. 

I  .Proposed  subpart  E  incorporates  most 
M  the  regulations  of  46  CFR  510.22  and 
s|l0.23  relating  to  the  fees  and 
compensation  paid  in  exchange  for 
fpei^t  forwarding  services,  and  adds 

o  sections  regarding  in-plant 
gements  and  electronic  data 

iterchange.  Proposed  §  515.41(e) 
vides  for  the  placement  of  a  licensed 

light  forwarder's  employee(s)  on  the 
premises  of  its  princip»l  as  part  of  a 
package  of  frei^t  forwarding  services 
tendered  to  that  principal.  However,  in 
order  to  prevent  such  an  arrangement 
from  being  an  artifice  for  an  unlawful 
payment  to  the  principal,  it  is  required 
that  the  forwarder  and  principal 
t^ocument  their  in-plant  arrangement  by 
executing  a  special  contract  (not  filed 
With  the  Conunission)  under  proposed 
§|515,32(d).  (Under  current  regidations 
at  46  CFR  510.24(d).  a  licensee  is 
required  to  maintain  a  true  and 
complete  copy,  or  if  oral,  a  true  and 
cx>mplete  memorandum,  of  every  special 
arrangement  or  contract  with  a 
principal,  or  modification  or 
□ancellation  thereof,  to  which  it  may  be 
B  party).  The  special  contract  shall 
identify  all  the  details  of  the 
arrangement,  including  the  freight 
forwarding  services  to  be  performed  by 
the  employee(s).  This  section  is  not 
mtended  to  reach  incidental  visits  to  the 
principal's  premises  by  a  forwarder 
employee  or  meetings  between 
forwarders  and  principals,  but  rather 

E'  s  to  reach  the  forwarder  employee 
ed  on  the  principal's  premises  to 
orm  freight  forwarding  services  on  a 
lecturing  or  continuing  b^is  or  for  a 
fixed  period  of  time. 

Further,  proposed  §  515.42(e) 
I  rovides  thai  a  licensed  freight 
I  jrwarder  may  operate  an  electronic 
data  interchange  computer-based  system 
ik  its  forwarding  business.  In  order  to 
QoUect  carrier  compensation,  however, 
t^e  forwarder  must  also  perform  the 

ditional  value-added  services  of 
king,  securing,  or  confirming  space 

ft  cargo  and  preparing  and  processing 

ipping  dociunents,  and  certify  the 
k  eiformance  of  those  services  to  the 
karrier. 

The  reporting,  recordkeeping  and 
disclosure  requirements  contained  in 
tfiis  proposed  rule  have  been  submitted 
tb  the  Office  of  Management  and  Budget 


(OMB).  Pubhc  burden  for  this  collection 
of  information  is  estimated  at  5,164 
man-hours  for  4,600  OTIs.  This  estimate 
includes,  as  applicable,  the  time  needed 
to  review  instructions,  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to 
respond  to  a  collection  of  information, 
search  existing  data  sources,  gather  and 
maintain  the  data  needed,  and  complete 
and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Send  conunents  tegarding  the  burden 
estimates  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention 
Desk  Officer  for  the  Federal  Maritime 
Commission,  New  Executive  Office 
Building,  725  17th  Street,  NW., 
Washington,  DC  20503  within  30  days 
of  publication  in  the  Federal  Register. 

'The  FMC  would  also  like  to  solicit 
comments  to:  (a)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  evaluate  the 
accuracy  of  the  Commission's  burden 
estimates  for  the  proposed  collection  of 
information;  (c)  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (d)  minimize  the 
biuden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Comments  submitted  in 
response  to  this  proposed  rulemaking 
will  be  summarized  and/or  included  in 
the  final  rule  and  will  become  a  matter 
of  public  record. 

Initial  Regulatory  Flexibility  Analysis 

Why  the  Commission  is  Considering  the 
New  Rule 

The  Commission  proposes  to  add  new 
regulations  establishing  licensing  and 
financial  responsibility  requirements  for 
OTIs  in  accordance  with  the  1984  Act, 
as  modified  by  OSRA  and  part  424  of 
Pub.  L.  105-383  (The  Coast  Guard 
Authorization  Act  of  1998). 

Objectives  and  Legal  Basis  for  the  New 
Rule 

OSRA  amends  the  1984  Act  in  several 
respects  relating  to  ocean  freight 
forwarders  and  NVOCCs.  The 
Conunission  proposes  new  regulations. 


at  46  CFR  part  515,  to  implement 
changes  efiiectuated  by  OSRA. 

OSRA  requires  that  all  OTIs  in  the 
United  States  be  licensed  by  the 
Commission.  Further,  all  OTIs  will  be 
required  to  establish  their  financial 
responsibility  before  performing  any 
iijtermediary  services  in  the  United 
States.  The  bond,  surety  or  other 
insurance  obtained  pursuant  to  this 
requirement  shall  be  available  to  pay  for 
damages  suffered  by  ocean  common 
carriers,  shippers,  and  others,  arising 
from  the  transportation-related  activities 
of  the  covered  OTIs.  Report  at  31. 

The  Report  specifically  indicates  that 
the  bonds,  or  other  instruments  of 
financial  responsibility,  are  intended  to 
cover  liabilities  related  to  service 
contract  obligations,  as  well  as  damages 
resulting  from  loss  or  conversion  of 
cargo,  from  the  negligence  or  complicity 
of  the  insured  entity,  or  from 
nonperformance  of  services.  The  new 
rule  proposes  to  establish  a  range  of 
financial  responsibility  requirements 
commensurate  with  the  scope  of  the 
activities  conducted  by  the  different 
OTIs  and  the  past  fitness  of  OTIs  in  the 
performance  of  intermediary  duties. 

Description  of  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
New  Rule  Will  Apply 

To  determine  whether  a  business 
should  be  considered  a  small  entity,  the 
Small  Business  Administration  ("SBA") 
has  established  statutory  definitions  of 
small  businesses  (13  CFR  part  121,  FR 
January  31,  1996).  Businesses  classified 
in  the  Standard  Industrial  Classification 
code  4731,  including  ocean  freight 
forwarders  and  NVOCCs,  are  evaluated 
by  the  their  annual  receipts  (gross 
annual  revenues).  Ocean  freight 
forwarders  and  NVOCCs  with  less  than 
$18.5  million  in  annual  receipts  are 
considered  small  businesses  by  SBA. 
The  Commission  does  not  have  OTI 
revenue  data  readily  available,  but  in 
general,  is  aware  that  a  handful  of  OTIs 
handle  the  bulk  of  the  intermediary 
cargo  in  the  U.S.. trades,  while  most 
OTIs  are  small  operators.  Without 
specific  on  revenue  data,  however,  the 
Conunission  assumes  that  most  if  not  all 
OTIs  have  revenues  of  less  than  $18.5 
million,  and  are  considered  to  be  small 
businesses. 

Projected  Reporting,  Record  Keeping 
and  Other  Compliance  Requirements  of 
the  New  Rule 

It  is  estimated  that  the  new  rule  will 
impose,  in  varying  degrees,  a  reporting 
burden  on  the  entire  OTI  universe.  The 
burden  is  calculated  on  the  ^istimated 
amount  of  cost  and  time  necessary  to 
comply  with  various  requirements  of  46 
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CFR  part  510.  Calculated  below  are  the 
estimated  costs  resulting  from  the  new 
rule. 

Cost  to  the  Government 

The  additional  burden  to  the 
government,  i.e.,  the  Commission,  as  a 
result  of  the  new  rule  is  expected  to  be 
minimal.  The  Commission  does  not 
anticipate  hiring  any  additional  staff  to 
administer  changes  occurring  from  the 
new  rule,  but  is  expected  to  handle  the 
anticipated  additional  workload  with 
existing  Conunission  staff. 

Cost  of  Filing  Time 

The  new  rule  proposes  changing  the 
Commission's  rules  by  requiring  U.S.- 
based  NVOCCs  and  ocean  freight 
forwarders  also  operating  as  NVCXXs  to 
be  licensed  with  the  FMC.  It  also 
requires  foreign-based  NVOCCs  to 
establish  financial  responsibility.  It 
could  also  involve  the  licensing  of 
agents  of  foreign-based  NVOCCs.  Ocean 
freight  forwarders  operating  solely  as 
ocean  freight  forwanlers  in  the  U.S. 
export  trade  are  already  required  to  be 
licensed  with  the  Commission  under  the 
ciurent  rules,  and  would  therefore  be 
imaffected  by  this  change. 

Based  on  a  survey  conducted  by  the 
Commission,  it  is  estimated  that  the 
average  hourly  labor  cost  to  file 
evidence  of  financial  responsibility  or 
complete  a  new  license  application  is 
$41.  Further,  it  is  estimated  to  currently 
take  individual  ocean  freight  forwarders 
3.5  hours  to  file  evidence  of  financial 
responsibihty  and  complete  a  new 
license  application  at  an  average  labor 
cost  to  the  respondent  of  $144.  This  cost 
takes  into  account  time  to  gather 
information  and  complete  the 
application  form,  as  well  as  time  to 
comply  with  the  requirements  of  the 
rules.  Since  the  licensing  application 
form  and  financial  responsibility 
procedures  will  remain  substantively 
imchanged  under  the  new  rule,  it  is 
estimated  that  the  additional  labor  cost 
of  the  new  rule  to  each  U.S. -based 
NVOCC  will  be  $144  in  the  first  year. 

Based  on  the  Commission's  survey,  it 
is  estimated  that  it  would  take  each 
foreign-based  NVOCC  1.5  hours  of  staff 
time  to  file  evidence  of  financial 
responsibility  at  an  average  labor  cost  to 
the  respondent  of  $62  in  the  first  year. 
Each  ocean  freight  forwarder  also 
operating  as  an  NVOCC  would  require 
0.5  hours  per  year  to  amend  their 
applications  and  their  financial 
responsibility  at  an  average  labor  cost  to 
the  respondent  of  $21  in  3ie  first  year. 

The  total  additional  labor  cost  of  the 
new  rule  is  expected  to  reach  almost 
$255,000  in  the  first  year.  In  subsequent 
years,  since  all  operating  NVOCCs  and 


ocean  fi«ight  forwarders  also  operating 
as  NVOCCs  will  have  financial 
responsibility  and/or  be  licensed,  the 
total  labor  cost  for  filing  time  is 
expected  to  decrease  substantially. 

Cost  of  Licensing  Fee 

The  Commission's  ciurent  user  fees 
for  processing  a  new  application  is 
$778,  and  $362  for  an  amendment.  The 
new  rule  changes  the  ciurent 
requirements  by  requiring  U.S.-based 
NVOCCs  to  file  a  new  application  to 
become  licensed.  Further,  ocean  freight 
forwarders  also  operating  as  NVOCCs 
will  be  required  to  amend  their  licenses. 
However,  since  licensing  fees  do  not 
change  under  the  new  rule,  ocean 
freight  forwarders  in  the  U.S.  export 
trade  that  are  already  required  to  be 
licensed  with  the  Commission  will  not 
be  affected  in  this  regard.  Further, 
foreign-based  NVOCCs  are  not  required 
to  be  licensed  under  the  new  rule.  U.S.- 
based  agents  of  foreign-based  NVOCCs 
might  be  required  to  be  licensed.  Since 
it  is  presumed  that  most  would  already 
be  licensed,  the  impact  is  expected  to  be 
de  minimis.  The  total  additional 
licensing  cost  to  OTIs  to  comply  with 
the  new  rule  is  estimated  to  l^  $1.3 
million. 

Cost  of  Increasing  the  Financial 
Responsibility  Requirement 

The  new  rule  proposes  raising  the 
financial  responsibility  requirement  for: 
Ocean  freight  forwarders  operating 
solely  as  ocean  freight  forwarders  in  the 
U.S.  export  trade  bom  $30,000  to 
$50,000,  writh  $10,000  in  additional 
coverage  for  each  luiincorporated 
branch  office;  U.S.-based  NVOCCs  will 
be  required  to  increase  their  financial 
responsibihty  from  $50,000  to  $75,000 
with  $10,000  in  additional  coverage  for 
each  unincorporated  branch  office  that 
is  not  already  covered  under  an  ocean 
freight  forwarder's  financial 
responsibihty;  and  foreign-based 
NVOCCs  will  be  required  to  increase 
their  financial  responsibility  fix>m 
$50,000  to  $150,000.  EnUties  that 
operate  as  both  ocean  freight  forwarders 
and  NVOCCs  are  presently  required  to 
have  separate  financial  responsibihty, 
financial  responsibihty  in  the  amount  of 
$30,000  covering  their  freight 
forwarding  activity  and  financial 
responsibihty  in  the  amount  of  $50,000 
covering  their  NVOCC  activity.  The  new 
rule  will  increase  their  financial 
responsibility  coverage  from  two 
totaling  $80,000  to  one  totaling 
$100,000.  The  new  rule  would  further 
require  ocean  freight  forwarders  also 
operating  as  NVOCCs  to  have  $10,000  in 
additional  coverage  for  each 
unincorporated  branch  office  that  is  not 


already  covered  under  an  ocean  freight 
forwarder's  financial  responsibility. 

The  new  rule  also  proposes 
broadening  the  option  for  group 
financial  responsibihty  to  include  ocean 
freight  forwaotlers  as  well  as  NVOCCs, 
while  raising  the  group  financial 
responsibihty  requirement  fitim  $1 
million  to  $3  million.  There  are 
currently  three  group  proofs  of  financial 
responsibihty  op  file  with  the 
Commission  with  a  total  of  166  NVOCC 
members.  By  posting  group  financial 
responsibihty,  it  is  believed  that 
participants  save  on  premium  payments 
by  receiving  a  group  coverage  rate. 
However,  it  is  difficult  to  project  how 
many  ocean  freight  forwarders  would 
opt  for  group  financial  responsibihty  as 
a  result  of  the  new  rule.  Therefore,  it  is 
not  feasible  to  forecast  the  potential  cost 
savings  to  the  industry  of  modifying  the 
group  financial  responsibihty  provision 
in  the  new  rule.  Instead,  the 
Commission  will  assume  that  all  OTIs 
will  post  financial  responsibility  at  the 
higher  individual  premium  rate. 

For  individual  miancial  responsibility 
coverage,  the  Commission  estimates  that 
the  premium  for  establishing  financial 
responsibility  ranges  from  $800  to 
$1,200  per  year  for  $50,000  in  financial 
responsibility  coverage.  The 
Commission  employed  an  average 
premium  cost  of  $1 ,000  per  year  for 
$50,000  in  bond  coverage  to  calculate 
the  cost  to  OTIs  of  the  proposed 
increases  in  financial  responsibility 
coverages.  In  addition,  the  proportion  of 
ocean  freight  forwarders  to  branch 
offices  was  apphed  to  estimate  the 
number  of  NVOCC  unincorporated 
branch  offices. 

The  Commission  estimates  that  the 
average  cost  to  OTIs  of  additional 
financial  responsibihty  requirements  is 
as  follows:  Ocean  fiei^t  forwarders 
operating  solely  as  ocean  freight 
forwarders  in  the  U.S.  export  trade  will 
pay  $887,000  more  ($578  per  entity)  per 
year  for  financial  responsibihty;  ocean 
freight  forwarders  also  operating  as 
NVOCCs  will  pay  $297,000  more  per 
year  ($578  per  entity);  U.S.-based 
NVOCCs  will  pay  $967,000  more  per 
year  ($678  per  entity);  and  foreign-based 
NVOCCs  will  pay  $1,252,000  more  per 
year  ($2,000  per  entity).  The  total  first 
year  cost  of  increased  financial 
responsibility  requirements  for  all 
entities  under  the  new  rule  totals  $3.4 
milhon. 

In  some  cases,  financial  responsibihty 
underwriters  may  require  individual 
OTIs  to  provide  collateral  in  order  to 
secure  a  financial  responsibility. 
Collateral  accounts  typically  accrue 
interest  at  a  risk-fiee  rate  until  they  are 
claimed  or  remitted  in  full  to  an  OTI. 
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However,  when  considering  the 
industry  as  a  whole,  funds  that  are  set 
aside  as  collateral  could  be  otherwise 
invested  in  higher  earning  assets,  such 
as  in  an  OTI's  business  operations, 
thereby  effectively  assessing  a  cost  to 
oris.  Calculating  the  opportunity  cost 
of  increased  collateral  requires  specific 
data  on  individual  OTI's  financial  and 
operating  riskiness.  However,  the 
Conunission  does  not  have  that 
information  available.  In  lieu  of  such 
information,  and  in  order  to  ensiu«  that 
no  substantial  economic  impact  is 
overlooked,  the  Commission  solicits 
comments  concerning  the  effects  of  the 
cost  of  increased  collateral  and 
premium  requirements  on  OTIs. 

Summary  of  Costs 

In  the  first  year  of  its  implementation, 
the  additional  burden  of  the  new  rule  is 
expected  to  average  $1,600  for  each 
U.S.-based  NVOCC,  $2,062  for  each 
foreign-based  NVOCC.  $961  for  each 
ocean  freight  forwarder  also  operating  as 
an  NVOCC,  and  $578  for  each  ocean 
freight  forwarder  operating  solely  as  an 
ocean  freight  forwarder  in  the  U.S. 
export  trade.  The  total  additional  first 
year  cost  as  a  result  of  the  new  rule  is 
estimated  to  be  almost  $5  million. 

The  new  rule  seeks  to  increase  the 
amount  of  financial  responsibility 
required  to  be  provided  by  OTIs  to  more 
accurately  reflect  the  diversity  of 
activities  engaged  in  by  OTIs.  The 
current  NVOCC  financial  responsibility 
amount  of  $50,000  was  established  by 
the  Non- Vessel-Operating  Common 
Carrier  Amendments  of  1990,  Pub.  L. 
101-195.  At  that  time.  House  Merchant 
Marine  and  Fisheries  Chairman  Walter 
B.  Jones  commented  that  the  $50,000 
was  a  minimum  amount,  which  the 
Commission  would  "have  the 
continuing  flexibility  to  adjust  *  *  *  as 
changing  circumstances  warrant."  136 
Cong.  Rec.  E2210-2211  (June  28, 1990). 
Thus  far,  the  Commission  has  not 
increased  the  amount  of  financial 
responsibility  required  by  an  NVOCC, 
but  ciurent  circumstances  warrant  the 
increased  amoimts  proposed  here.  The 
Commission  has  pursued  several 
investigations  against  NVOCCs  in  which 
the  $50,000  liability  amount  has  fallen 
short  of  the  penalties  assessed.  The 
Commission  has  faced  an  increasing 
number  of  NVOCCs  who  have  gone 
bankrupt  or  changed  company  names  to 
avoid  their  responsibilities  arising  from 
transportation^related  activities,  thereby 
augmenting  the  importance  of  an 
iadequate  bond,  surety  or  other 
insurance.  Increasingly,  injured 
shippers  have  not  been  made  whole 
when  seeking  reparation  from  the 


instrument  of  financial  responsibility. 
The  Commission  notes  as  well  the 
diverse  activities  engaged  in  by  OTIs 
due  to  the  innovations  and 
technological  advances  made  by  the 
shipping  industry.  The  increased 
amounts  proposed  in  the  new  rule  will 
better  protect  the  shipping  public. 

In  addition,  the  Report  directs  the 
FMC  to  consider  that  some  foreign- ,. 
based  OTIs  are  not  "in  the  United 
States"  as  defined  by  proposed  §  515.3, 
and,  therefore  are  not  subject  to  the 
Commission's  licensing  requirements, 
but  do  provide  ocean  transportation 
intermediary  services  for  transportation 
to  or  from  the  United  States,  when 
establishing  the  amount  of  financial 
responsibility  necessary  for  such  OTIs. 
Report  at  31.  Accordingly,  the 
Commission  has  established  different 
levels  of  financial  responsibility 
requirements,  increasing  the  amount  of 
financial  responsibility  required  by 
foreign  entities,  based  on  the  high 
volume  of  judgments  obtained  against 
foreign-based  NVOCCs  and  the  extent  of 
financial  injuries  to  shippers  that  have 
resulted. 

The  Commission  cannot  certify  that 
the  new  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  However, 
based  on  the  above  discussion,  the 
Commission  believes  that  the  biu-den 
imposed  on  small  ocean  freight 
forwarders  and  NVOCCs  as  a  result  of 
the  new  rule  is  justified  and  necessary 
in  light  of  the  legislative  benefit  to  effect 
these  changes,  and  because  of  the 
benefit  to  the  shipping  public  and  to 
carriers  gained  by  licensing  and 
requiring  financial  responsibility  of  all 
OTIs. 

Relevant  Federal  Rules  That  may 
Duplicate,  Overlap,  or  Conflict  With  the 
New  Rule 

The  Commission  is  not  aware  of  any 
other  federal  rules  that  duplicate, 
overlap,  or  conflict  with  the  new  rule. 

List  of  Subjects  in  46  CFR  parts  510, 
515  and  583 

Exports,  Freight  forwarders.  Non- 
vessel-operating  common  carriers. 
Ocean  transportation  intermediaries, 
Licensing  requirements,  Financial 
responsibility  requirements.  Reports 
and  recordkeeping  requirements,  surety 
bonds. 

Under  the  authority  of  Pub.  L.  105- 
258  and  as  discussed  in  the  preamble, 
the  Federal  Maritime  Commission 
proposes  to  amend  subchapter  B, 
chapter  IV,  of  46  CFR  as  follows: 


PART  510— {REMOVED] 

1.  Remove  Part  510 
PART  583— {REMOVED] 

2.  Remove  Part  583 

3.  Revise  the  heading  of  subchapter  B 
to  read  as  follows: 

SUBCHAPTER  B— REGULATIONS 
AFFECTING  OCEAN  SHIPPING  IN  FOREIGN 
COMMERCE 

4.  Add  Part  515  as  follows: 

PART  515— UCENSINQ,  RNANaAL 
RESPONSIBILITY  REQUIREMENTS, 
AND  GENERAL  DUTIES  FOR  OCEAN 
TRANSPORTATION  INTERMEDIARIES 


Subpart  A— General 

Sec. 

515.1 

Scope. 

515.2 

Definitions. 

515.3 

License;  when  required. 

515.4 

License;  when  not  required 

515.5 

Forms  and  fees. 

Subpart  B— Eligibility  and  Procedure  for 
Ucenaing 

515.11  Basic  requirements  for  licensing; 
eligibility. 

515.12  Application  for  license. 

515.13  Investigation  of  applicants. 

515.14  Issuance  and  use  of  license. 

515.15  Denial  of  license. 

515.16  Revocation  or  suspension  of  license. 

515.17  Application  after  revocation  or 
denial. 

515.18  Changes  in  organization. 

Subpart  C — Rnancial  Responsibility 
Requirements;  Claims  Against  Ocean 
Transportation  Intermediaries 

515.21  Financial  responsibility 
requirements. 

515.22  Proof  of  financial  responsibility. 

515.23  Claims  against  an  ocean 
transportation  intermediary. 

51 5. 24  Agent  for  service  of  process. 

515.25  Filingof  proof  of  fmancial 
responsibility. 

515.26  Termination  of  tinancial 
responsibility. 

515.27  Proof  of  compliance. 

Appendix  A  to  Subpart  C  of  Part  515 — Ocean 

Transportation  Intermediary  (OTI)  Bond 

Form  [Form  48) 
Appendix  B  to  Subpart  C  of  Part  51 5 — Ocean 

Transportation  Intermediary  (OTI) 

Insurance  Form  (Form  67) 
Appendix  C  to  Subpart  C  of  Part  515 — Ocean 

Transportation  Intermediary  (OTI) 

Guaranty  Form  (Form  68) 
Appendix  D  to  Subpart  C  Part  515 — Ocean 

Transportation  Intermediary  (OTI)  Group 

Bond  Form  lFMC-691 

Sulipart  D— Duties  and  Responsibillties  of 
Ocean  Transportation  Intermediaries; 
Reports  to  Commission 

515.31  General  duties. 

515.32  Records  required  to  f*e  kept. 

515.33  Regulated  Persons  Index. 
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Subpart  E — Freight  ForiNardlng  Fees  and 
Compensation 

515.41  Forwarder  and  principal;  fees. 

515.42  Forwarder  and  carrier; 
compensation. 

Authority:  5  U.S.C.  553;  31  U.S.C  9701;  46 
U.S.C.  app.  1702. 1707. 1709. 1710.  1712. 
1714, 1716,  and  1718,  as  amended  by  Pub. 
L.  105-258, 112  Stat.  1902,  and  Pub.  L.  105- 
383, 112  Stat.  3411;  21  U.S.C.  862. 

Subpart  A— General 

§515.1    Scope. 

(a)  This  part  sets  forth  regulations 
providing  for  the  licensing  as  ocean 
transportation  intermediaries  of  persons 
who  wish  to  carry  on  the  business  of 
providing  intermediary  services, 
including  the  grounds  and  procedures 
for  revocation  and  suspension  of 
licenses.  This  part  also  prescribes  the 
financial  responsibility  requirements 
and  the  duties  and  responsibilities  of 
ocean  transportation  intermediaries,  and 
regulations  concerning  practices  of 
ocean  transportation  intermediaries 
with  respect  to  common  carriers. 

(b)  Information  obtained  under  this 
part  is  used  to  determine  the 
qualifications  of  ocean  transportation 
intermediaries  and  their  compliance 
with  shipping  statutes  and  regulations. 
Failure  to  follow  the  provisions  of  this 
part  may  result  in  denial,  revocation  or 
suspension  of  an  ocean  transportation 
intermediary  Ucense.  Persons  operating 
without  the  proper  license  may  be 
subject  to  civil  penalties  not  to  exceed 
$5,500  for  each  such  violation  unless 
the  violation  is  willfully  and  knowingly 
committed,  in  which  case  the  amount  of 
the  civil  penalty  may  not  exceed 
$27,500  for  each  violation;  for  other 
violations  of  the  provisions  of  this  part, 
the  dvil  penalties  range  from  $5,500  to 
$27,500  for  each  violation  (46  U.S.C. 
app.  1712).  Each  day  of  a  continuing 
violation  shall  constitute  a  separate 
violation. 

§515.2    Definitions. 

The  terms  used  in  this  part  are 
defined  as  follows: 

(a)  Act  means  the  Shipping  Act  of 
1984,  as  amended  by  the  Ocean 
Shipping  Reform  Act  of  1998  and  the 
Coast  Guard  Authorization  Act  of  1998. 

(b)  Beneficial  interest  includes  a  lien 
or  interest  in  or  right  to  use,  enjoy, 
profit,  benefit,  or  receive  any  advantage, 
either  proprietary  or  financial,  fix>m  the 
whole  or  any  part  of  a  shipment  of  cargo 
where  such  interest  arises  fitjm  the 
financing  of  the  shipment  or  by 
operation  of  law,  or  by  agreement, 
express  or  impUed.  The  term  "beneficial 
interest"  shall  not  include  any 
obligation  in  favor  of  an  ocean 
transportation  intermediary  arising 


solely  by  reason  of  the  advance  of  out- 
of-pocket  expenses  incurred  in 
dispatching  a  shipment. 

(c)  Branch  office  means  any  office  in 
the  United  States  established  by  or 
maintained  by  or  under  the  control  of  a 
licensee  for  the  purpose  of  rendering 
intermediary  services,  which  office  is 
located  at  an  address  different  from  that 
of  the  licensee's  designated  home  office. 
This  term  does  not  include  a  separately 
incorporated  entity. 

(d)  Brokerage  refers  to  payment  by  a 
common  carrier  to  an  ocean  fieight 
broker  for  the  performance  of  services  as 
specified  in  paragraph  (m)  of  this 
section. 

(e)  Conunission  means  the  Federal 
Maritime  Commission. 

(f)  Common  carrier  means  any  person 
holding  itself  out  to  the  general  pubUc 
to  provide  transportation  by  water  of 
passengers  or  cargo  between  the  United 
States  and  a  foreign  coimtry  for 
compensation  that: 

(1)  Assumes  responsibility  for  the 
transportation  fit>m  the  port  or  point  of 
receipt  to  the  port  or  point  of 
destination,  and 

(2)  Utilizes,  for  all  or  part  of  that 
transportation,  a  vessel  operating  on  the 
high  seas  or  the  Great  Lakes  between  a 
port  in  the  United  States  and  a  port  in 

a  foreign  country,  except  that  the  term 
does  not  include  a  common  carrier 
engaged  in  ocean  transportation  by  ferry 
boat,  ocean  tramp,  chemical  parcel 
tanker,  or  by  a  vessel  when  primarily 
engaged  in  the  carriage  of  perishable 
agricultural  commodities. 

(i)  If  the  common  carrier  and  the 
owner  of  those  commodities  are  wholly- 
owned,  directly  or  indirectly,  by  a 
person  primarily  engaged  in  the 
marketing  and  distribution  of  those 
commodities,  and 

(ii)  Only  with  respect  to  those 
commodities. 

(g)  Compensation  means  payment  by 
a  common  carrier  to  a  freight  forwarder 
for  the  performance  of  services  as 
specified  in  §  515.42(c). 

(h)  Freight  forwarding  fee  means 
charges  billed  by  a  fi«i^t  forwarder  to 
a  shipper,  consignee,  seller,  purchaser, 
or  any  agent  thereof,  for  the 
performance  of  freight  forwarding 
services. 

(i)  Freight  forwarding  services  refers 
to  the  dispatching  of  shipments  on 
behalf  of  others,  in  order  to  facilitate 
shipment  by  a  common  carrier,  which 
may  include,  but  are  not  limited  to,  the 
following: 

(1)  Ordering  cargo  to  port; 

(2)  Preparing  and/or  processing  export 
declarations: 

(3)  Booking,  arranging  for  or 
confirming  cargo  space; 


(4)  Preparing  or  processing  delivery 
orders  or  dock  receipts; 

(5)  Preparing  and/or  processing  ocean 
bills  of  lading; 

(6)  Preparing  or  processing  consular 
documents  or  arranging  for  their 
certification; 

(7)  Arranging  for  warehouse  storage; 

(8)  Arranging  for  cargo  insurance; 

(9)  Clearing  shipments  in  accordance 
with  United  States  Government  export 
regulations; 

(10)  Preparing  and/or  sending 
advance  notifications  of  shipments  or 
other  dociunents  to  banks,  dippers,  or 
consignees,  as  required; 

(11)  Handling  freight  or  other  monies 
advanced  by  shippers,  or  remitting  or 
advancing  &«ight  or  other  monies  or 
credit  in  connection  with  the 
dispatching  of  shipments; 

(12)  Coordinating  the  movement  of 
shipments  from  origin  to  vessel;  and 

(13)  Giving  expert  advice  to  exporters 
concerning  letters  of  credit,  other 
documents,  licenses  or  inspections,  or 
on  problems  germane  to  the  cargoes' 
dispatch. 

(j)  From  the  United  States  means 
oceanbome  export  commerce  irom  the 
United  States,  its  territories,  or 
possessions,  to  foreign  countries. 

(k)  Licensee  is  any  person  licensed  by 
the  Federal  Maritime  Commission  as  an 
ocean  transportation  intermediary. 

(1)  Ocean  common  carrier  means  a 
vessel-operating  common  carrier 
("VOCC"). 

(m)  Ocean  freight  broker  is  an  entity 
which  is  engaged  by  a  carrier  to  secure 
cargo  for  such  carrier  and/or  to  sell  or 
offer  for  sale  ocean  transportation 
services  and  which  holds  itself  out  to 
the  public  as  one  who  negotiates 
between  shipper  or  consignee  and 
carrier  for  the  purchase,  sale,  conditions 
and  terms  of  transportation. 

(n)  Ocean  transportation  intermediary 
means  an  ocean  freight  forwarder  or  a 
non-vessel-operating  common  carrier. 
For  the  purposes  of  this  part,  the  term 

(1)  Ocean  freight  forwarder  meaas  a 
person  that — 

(i)  in  the  United  States,  dispatches 
shipmmts  from  the  United  States  via  a 
common  carrier  and  books  or  otherwise 
arranges  space  for  those  shipments  on 
behalf  of  shippers;  and 

(ii)  processes  the  documentation  or 
performs  related  activities  incident  to 
those  shipments;  and 

(2)  Non-vessel-operating  common 
carrier  ("NVOCC")  means  a  common 
carrier  that  does  not  operate  the  vessels 
by  which  the  ocean  transportation  is 
provided,  and  is  a  shipper  in  its 
relationship  with  an  ocean  common 
carrier. 

(o)  Person  includes  individuals, 
corporations,  partnerships  and 
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associations  existing  under  or 
Authorized  by  the  laws  of  the  United 
[tes  or  of  a  foreign  country, 
(p)  Principal,  except  as  usidd  in  Surety 
ind  Form  FMC  48,  Rev.  and  &oup 
ind  Form  FMC  69,  refers  to  the 
shipper,  consignee,  seUer,  ox  purchaser 
of  property,  and  to  anycne  acting  on 
^half  of  such  shipper,  consignee,  seller, 
tk  purchaser  of  property,  who  employs 
ue  services  of  a  licensed  freight 
forwarder  to  fodlitate  the  ocean 
tiansp<»tation  of  such  property. 
I  (q)  Reduced  farwardmglses  means 
narges  to  a  principal  for  forwarding 
i  nvices  that  are  below  the  licensed 
JE  night  forwarder's  usual  charges  for 
such  services. 

(r)  Shipment  means  all  of  the  cargo 
c  arried  under  the  terms  of  a  single  bill 
cf  lading, 
(s)  Shipper  means: 

(1)  A  cargo  oMmer; 

(2)  Hie  person  for  whose  account  the 
( cean  transportation  is  provided; 

(3)  The  person  to  whom  delivery  is  to 
llemade; 

(4)  A  shippers'  association;  or 

(5)  A  non-vessel-operating  common 
iunei  that  accepts  responsibility  for 

ent  of  all  charges  applicable  under 
le  tariff  or  service  contract 
(t)  Small  shipment  refsrs  to  a  single 
pment  sent  by  one  consignor  to  one 
ignee  on  one  bill  of  lading  which 
oes  not  exceed  the  underiying  common 
canter's  minimum  charge  rule. 
]  (u)  Specio/ contract  is  a  contract  fcff 
frei^t  fcwwarding  anvices  which 
irovides  fat  a  periodic  lump  sum  fee. 
(v)  Transportation-rdatea  activities 
hich  are  covered  by  the  bond,  surety 
other  insurance  obtained  pursuant  to 
part,  include,  to  the  extent  involved 
ta  the  foreign  commerce  c^the  IMted 
^ates,  the  freight  forwardii^  services 
enumerated  in  paragraph  (i)  of  this 
section,  and,  in  addition,  may  include. 
Nit  axe  not  limited  to,  the  following: 

(1)  Payment  of  ocean  freight  chafes; 

(2)  Foment  of  inland  duoges  fior 
1  hroiu^  movements; 

(3)  Loss  or  coDversian  of  cargo; 

(4)  Service  contract  abligations  of  an 
iIVOOC,  as  a  shipper, 

(5)  Obligations  as  an  NVOOC  member 
<  tf  a  shippers'  usociation; 

(6)  Cugo  damage: 

(7)  Delay  in  shipment;  and 

(8)  Broach  of  fiaudaiy  responsibility, 
(w)  United  States  includes  the  several 

States,  die  District  of  Columlna,  the 
I  lommonweahh  of  Puerto  Rico,  the 
I  ikumnonwaahh  of  the  Ncntiiera 
Marianas,  and  all  other  United  States 
toiitories  and  possessions. 

[51Si3    Ucsnae;  when  required. 

Except  as  otherwise  provided  in  this 
lart,  no  perscm  in  the  United-States  may 


act  as  an  ocean  transportation 
intermediary  unless  that  person  holds  a 
valid  license  issued  by  the  Commission. 
A  separate  license  is  required  for  each 
branch  ofBce  that  is  separately 
incorporated.  (F<»  puqioses  of  this  part, 
a  person  is  considraed  to  be  "in  the 
United  States"  if  sudi  person  is  resident 
in  or  incorporated  or  established  under 
the  laws  of  die  United  States.  Only 
persons  licensed  under  this  part  may 
fumi^  or  contract  to  fiimish  ocean 
transportation  intemiediary  services  in 
the  United  States  on  behalf  of  an 
unlicensed  ocean  transportation 
intermediary.)  or  (For  purposes  of  this 
part,  a  person  is  considered  to  be  "in  the 
United  States"  if  such  poscm  is 
incorporated  in,  resident  in,  at 
established  under  the  laws  of  the  United 
States,  or  otherwise  maintains  a 
physical  presence  in  the  Uuited  States. 
Such  indicia  of  physical  presence  may 
include,  but  ara  not  limited  to,  whether 
the  person  holds  a  taxpayer 
identification  number,  a  state  or  local 
business  license,  or  maintains  a  mailing 
address  in  the  United  States.) 

{51S.4   Licanse;  wiMn  not  required. 
A  license  is  not  required  in  the 
following  circumstances: 

(a)  Shipper.  Any  person  whose 
primary  business  is  the  sale  of 
mwchandise  may.  without  a  Ucense, 
dispatch  and  perform  frmght  forwarding 
services  on  behalf  of  its  own  shipments, 
or  on  behalf  of  shipments  or 
consolidated  shipments  of  a  parent, 
subsidiary,  affiliate,  or  associated 
company.  Sutix  person  shall  not  receive 
compensation  frtmi  the  ccHnmon  carrier 
for  any  services  rendered  in  connection 
with  such  shipments. 

(b)  Emjdoyee  or  branch  office  of 
licensed  ocean  transpmtation 
intermediary.  (1)  An  individual 
employee  or  unincorporrted  branch 
office  of  a  licensed  ocean  transpoitatiaii 
intermediary  is  not  required  to  be 
homsad  in  cmler  to  act  solely  for  sudi 
licensee,  provided  that  such  branch 
offices: 

(i)  Have  been  reported  to  the 
Commission  in  writing;  and 

(ii)  Are  covered  by  an  increased  bond 
in  accordance  with  §  515.21(a)(5). 

(2)  Each  licensed  ocean  transportation 
intermediary  wrill  be  held  strictly 
responsible  for  the  acts  (v  omissions  of 
any  of  its  employees  or  agents  rendered 
in  connection  with  the  cooatduct  of  its 
business. 

(c)  Common  carrier.  A  commrai 
carrier,  or  sgent  thereof,  may  pof orm 
ocean  freight  forwarding  services 
without  a  Ucense  only  with  respect  to 
cargo  carried  under  such  carrier's  own 
bill  of  lading.  Charges  for  such 


forwarding  services  shall  be  assessed  in 
conformance  with  the  carrier's 
published  tarifb. 

(d)  Ocean  freight  brokers.  An  ocean 
freight  brokm  is  not  required  to  be 
licensed  to  perform  those  services 
specified  in  §  S15.2(m). 

(e)  Federal  military  and  civilian 
household  goods.  Any  person  which 
exclusively  transports  used  household 
goods  and  personal  e&cts  for  the 
accoimt  of  dM  Department  of  Defense, 
or  for  the  account  of  the  federal  civilian 
executive  agencies  shipping  under  the 
International  Household  Goods  Program 
administered  by  the  General  Services 
Administration,  or  both,  is  not  sub)ect  to 
the  requirements  of  subpart  B  of  this 
part,  but  may  be  subject  to  ttther 
requirements,  such  as  alternative  surety 
bcmding,  imposed  by  the  Department  of 
Defense,  or  the  General  Services 
Administration. 


fSIU   Forme  end  f 

(a)  Forms.  License  form  F^K}-18  Rev., 
and  finanrial  responsibility  forms  FMC- 
48.  FMC-67.  FMC-68.  FMC-69  may  be 
obtained  frtnn  the  Commissicm's  w^ieite 
at  www.frnc.gov,  the  Director,  Bureau  of 
Tarifb,  Certification  and  licensing. 
Federal  Maritime  Commission, 
Washington,  DC  20573,  or  from  any  of 
the  CcHnxnission's  area  representatives. 

(b)  Fees.  All  fses  shall  be  payable  by 
money  order,  certified  check,  cashier's 
diedi.  at  personal  check  to  the  "Federal 
Maritime  Ccnnmission."  Should  a 
personal  check  not  be  honored  when 
presented  for  payment,  the  processing  of 
an  application  under  this  sectimi  shall 
be  suspended  imtil  the  processing  fee  is 
paid.  In  any  instanow  where  an 
application  has  been  processed  in  whofe 
or  in  part,  the  fee  will  not  be  refunded. 
Sudi  fees  are: 

(1)  Application  fat  License  as 
required  by  §  515.12(a):  $778; 

(2)  Application  for  status  diai^  of 
license  transfsr  as  required  by 

S5  515.18(a)  and  515.18(b):  $362;  and 

(3)  Supplementary  investigation  as 
required  by  §  515.25(a):  S224. 

Subpwt  B—EHgibnity  and  Procedure 
forUceneiriQ 

IS1S.11    Beeic  requiienMnts  for  HoeneinQ; 


(a)  Necessary  qualifications.  To  be 
eligible  for  an  ocean  transportation 
intermediary  license,  the  applicant  must 
demonstrate  to  the  Commission  that: 

(1)  It  possesses  the  necessary 
experience,  that  is.  its  qualifyfrig 
individual  has  a  nfiniw""'  of  three  (3) 
yean  experience  in  ocean  transportation 
intermediary  activities  in  the  United 
States,  and  the  necessary  character  to 
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render  ocean  transportation 
intennediaiy  services;  and 

(2)  It  has  obtained  and  filed  with  the 
Commission  a  valid  bond,  proof  of 
insurance,  or  other  surety  in 
conformance  with  §  515.21. 

(3)  An  NVCXX  with  a  tariff  and  proof 
of  financial  responsibihty  in  effect  as  of 
December  22. 1998.  may  continue  to 
operate  as  an  NVOCC  without  the 
requisite  three  years  experience;  and 
%vill  be  provisionally  licensed  while  the 
Ck)nunission  reviews  their  application. 
Such  person  designated  as  the 
quahfying  individual  for  a  provisionally 
licensed  NVOCC  may  not  act  as  a 
qualifying  individual  for  another  ocean 
transportation  intermediary  imtil  it  has 
obtained  the  necessary  three  years 
experience  in  ocean  transportation 
intermediary  services  in  the  United 
States. 

(b)  Qualifying  individual.  The 
folloMring  individuals  must  qualify  the 
applicant  for  a  license: 

11)  So7e  proprietorship.  The  applicant 
sole  proprietor. 

(2)  Partnership.  At  least  one  of  the 
active  managing  partners,  but  all 
partners  must  execute  the  application. 

(3)  Corporation.  At  least  one  of  the 
active  corporate  officers. 

(c)  Affiliates  of  intermediaries.  (1)  An 
independently  quahfied  appUcant  may 
be  granted  a  separate  hcense  to  carry  on 
the  business  of  providing  ocean 
tianqportation  intermediary  services 
even  though  it  is  associated  with,  under 
cnnmon  control  with,  or  otherwise 
related  to  another  ocean  transportation 
intermediary  through  stock  ownership 
or  common  directora  or  officera.  if  such 
applicant  sulnnits: 

(i)  A  separate  application  and  fee,  and 
(ii)  a  valid  instrument  of  financial 

resp<Huibility  in  the  form  and  amount 

prescribed  under  §  515.21. 
(2)  The  qualifying  individual  of  one 

active  licensee  shall  not  also  be 

designated  contemporaneously  as  the 

qualifying  individual  of  an  applicant  for 

another  ocean  transportation 

intennediary  license. 

(d)  Common  carrier.  A  common 
carrier  or  agent  thereof  which  meeta  the 
requirementa  of  this  part  may  be 
licensed  to  dispiatch  shipments  moving 
on  other  than  such  carrier's  own  bills  of 
lading  subject  to  the  provisions  of 

§  515.42(g). 

f51S.12    Appleallontorlicwiae. 

(a)  Application  and  forms.  Any 
person  who  wishes  to  obtain  a  license 
to  operate  as  an  ocean  transportation 
intennediary  shall  submit,  in  duplicate, 
to  the  Oirectcv  of  the  Commission's 
Bureau  of  Tariffs,  Certification  and 
Licensing,  a  completed  application 


Form  FMC-18  Rev.  ("AppUcation  for  a 
License  as  an  Ocean  Transportation 
hitennediary")  accompanied  by  the  fee 
required  imder  §  515.5(b).  All 
applications  will  be  assigned  an 
appUcation  number,  and  each  appUcant 
will  be  notified  of  the  number  assigned 
to  its  application.  Notice  of  filing  of 
such  application  shall  be  pubUshed  in 
the  Federal  Register  and  shall  state  the 
name  and  address  of  the  applicant  and 
the  name  and  address  of  the  qualifying 
individual.  If  the  appUcant  is  a 
corporation  or  partnership,  the  names  of 
the  officers  or  partners  thereof  shaU  be 
published. 

(b)  Rejection.  Any  appUcation  which 
appears  upon  its  face  to  be  incomplete 
or  to  indicate  that  the  appUcant  fails  to 
meet  the  Ucensing  requirements  of  the 
Act,  or  the  Commission's  regulations, 
shall  be  retvuned  by  certified  U.S.  mail 
or  other  method  reasonably  calculated 
to  provide  actual  notice  to  the  appUcant 
without  further  processing,  together 
with  an  explanation  of  the  reason(s)  for 
rejection,  and  the  appUcation  fee  shall 
be  refunded  in  fuU.  Persons  who  have 
had  their  appUcations  returned  may 
reapply  for  a  Ucense  at  any  time 
thereafter  by  submitting  a  new 
appUcation,  together  with  the  fuU 
appUcation  fee. 

(c)  Investigation.  Each  appUcant  shaU 
be  investigated  in  accordance  with 
§515.13. 

(d)  Changes  in  fact.  Each  appUcant 
and  each  Ucensee  shaU  submit  to  the 
Commission,  in  dupUcate,  an  amended 
Form  FMC-18  Rev.  advising  of  any 
changes  in  the  facts  submitted  in  the 
original  appUcation,  within  thirty  (30) 
days  after  such  change(s)  occiu'.  In  the 
case  of  an  appUcation  for  a  Ucense,  any 
unreported  change  may  delay  the 
processing  and  investigation  of  the 
appUcation  and  may  result  in  rejection 
or  denial  of  the  appUcation.  No  fee  is 
required  when  reporting  changes  to  an 
appUcation  for  initial  license  under  this 
section. 

1515.13    Investigation  of  appileants. 

The  Commission  shall  conduct  an 
investigation  of  the  appUcant's 
quaUfications  for  a  Ucense.  Such 
investigations  may  address: 

(a)  The  accuracy  of  the  information 
submitted  in  the  appUcation; 

(b)  The  integrity  and  financial 
responsibiUty  of  the  appUcant; 

(c)  The  character  of  the  appUcant  and 
ita  quaUiying  individual;  and 

(d)  The  length  and  nature  of  the 
qualifying  individual's  experience  in 
handling  ocean  transportation 
intermediary  duties. 


S515.14    Issuance  and  uaa  of  licenae. 

(a)  Qualification  necessary  for 
issuance.  The  Commission  will  issue  a 
Ucense  if  it  determines,  as  a  result  of  its 
investigation,  that  the  appUcant 
possesses  the  necessary  experience  and 
character  to  render  ocean  transportation 
intermediary  services  and  has  filed  the 
required  bond,  insurance  or  other 
surety. 

(b)  To  whom  issued.  The  Commission' 
will  issue  a  Ucense  only  in  the  name  of 
the  appUcant,  whether  the  appUcant  is 

a  sole  proprietorship,  a  partnership,  or 
a  corporation.  A  license  issued  to  a  sole 
proprietor  doing  business  under  a  trade 
name  shall  be  in  the  name  of  the  sole 
proprietor,  indicating  the  trade  name 
under  which  the  Ucensee  will  be 
conducting  business.  Only  one  Ucense 
shall  be  issued  to  any  appUcant 
regardless  of  the  niunber  of  names 
imder  which  such  appUcant  may  be 
doing  business,  and  except  as  oUierwis^ 
provided  in  this  part,  sudi  Ucense  is 
limited  exclusively  to  use  by  the  named 
Ucensee  and  shall  not  be  transferred 
without  prior  Commission  approval  to 
another  person. 

1515.15    Denial  of  Hcenas. 

If  the  Commission  determines,  as  a 
result  of  its  investigation,  that  the 
appUcant: 

(a)  Does  not  possess  the  necessary 
experience  or  character  to  render 
intermediary  services; 

(b)  Has  failed  to  respond  to  any  lawful 
inquiry  of  the  Conunission;  or 

(c)  Has  made  any  materiaUy  false  or 
misleading  statement  to  the  Commission 
in  connection  with  its  appUcation;  then, 
a  letter  of  intent  to  deny  the  appUcation 
shall  be  sent  to  the  appUcant  by 
certified  U.S.  mail  or  other  method 
reasonably  calculated  to  provide  actual 
notice,  stating  the  reasonfs)  why  the 
Commission  intends  to  deny  the 
appUcation.  If  the  appUcant  submita  a 
written  request  for  hearing  on  the 
proposed  denial  within  twenty  (20)  days 
after  receipt  of  notification,  such 
hearing  shall  be  granted  by  the 
Commission  piusuant  to  ita  rules  of 
practice  and  procedure  contained  in 
part  502  of  tMs  chapter.  Otherwise, 
denial  of  the  appUcation  will  become 
effective  and  the  appUcant  shaU  be  so 
notified  by  certified  U.S.  mail  or  other 
method  reasonably  calculated  to 
provide  actual  notice. 

$515.16    Revocation  or  suspension  of 
Ucense. 

(a)  Grounds  for  revocation.  Except  for 
the  automatic  revocation  for  termination 
of  proof  of  financial  responsibiUty 
under  §  515.26,  or  as  provided  in 
§  515.25(b),  a  license  may  be  revoked  or 
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suspended  after  notice  and  an 
opportunity  for  a  hearing  for  any  of  the 
fiDllowing  reasons: 

(1)  Violation  of  any  provision  of  the 
Lkct,  or  any  odier  statute  or  Commission 
lorder  or  regulation  related  to  carrying 

in  the  business  of  an  ocean 
portation  intermediary; 

(2)  Failure  to  respond  to  any  lawful 
er  or  inquiry  by  the  Commission; 

(3)  Making  a  materially  false  or 
sleading  statement  to  the  Commission 
connection  with  an  application  for  a 

inse  or  an  amendment  to  an  existing 


(4)  Where  the  Commission  determines 
it  the  licensee  is  not  qualified  to 

]  ender  intermediary  services;  or 

(5)  Failure  to  honor  the  Ucansee's 
jimnrial  obligations  to  die  Commission. 

(b)  Notice  of  revocation.  Tlie 
^nunission  shall  pitblish  in  the 
Menl  Register  a  notice  of  each 
1  avocation. 


81S.17    AppHcsllon  eflv  lewocettoo  or 


Whenever  a  license  has  been-ievoked 
IT  an  application  has  been  denied 
tecause  the  Commission  .has  found  the 
licensee  or  applicant  to  be  not  qualified 
o  render  ocean  transportation 
ntennediary  services,  any  further 
ipplication  within  3  years  of  the 
Commission's  notice  of  revocation  or 

enial,  made  by  such  former  licensee  or 
pplicant  or  by  another  appUcant 
ploying  the  same  qualifying 

(hvidual  or  controlled  by  persons  on 

hose  conduct  the  Commission  based 
ts  determination  for  revocation  or 

enial.  shall  be  reviewed  directly  by  the 

>mmission. 

515.18   Ctiangee  in  organlzalton. 

(a)  The  following  changes  in  an 
ndsting  licensee's  organization  require 
prior  approval  of  the  Commission,  and 
application  for  such  status  change  or 
license  transfer  shall  be  made  on  Form 
FMC-18  Rev.,  filed  in  duplicate  with 
he  Qunmission's  Bureau  of  Tariffs, 
Certification  and  Licensing,  and 
iccompanied  by  the  fee  required  under 
S  515.5(b)(2): 

(1)  Transfer  of  a  corporate  license  to 
inodier  person; 

(2)  Change  in  ownership  of  a  sole 
proprietor^ip; 

(3)  Addition  of  one  or  more  partners 
to  a  licensed  partnership; 

(4)  Any  change  in  the  business 
structiue  of  a  licensee  from  or  to  a  sole  . 
proprietorship,  partnership,  or 
»rporation,  whether  or  not  such  change 
involves  a  change  in  ownership; 

(5)  Any  change  in  a  licensee  s  name; 
lor 

(6)  Change  in  the  identity  or  status  of 
the  designated  qualifying  individual. 


except  as  described  in  paragraphs  (b) 
and  (c)  of  this  section. 

(l^  Operation  after  death  of  sole 
)roprietor:  In  the  event  the  owner  of  a 
icensed  sole  proprietorship  dies,  the 
ioensee's  executor,  administrator, 
ieir(s).  or  as8ign(s)  may  continue 
operation  of  such  proprietordiip  solely 
with  respect  to  shipments  for  which  the 
deceased  sole  proprietor  had 
undertaken  to  act  as  an  ocean 
transportation  intennediary  pursuant  to 
the  existing  license,  if  the  drath  is 
reported  within  thirty  (30)  days  to  the 
Commission  and  to  ^  principals  and 
shippers  for  whom  services  on  such 
shipments  are  to  be  rendered.  The 
acceptance  or  soUdtation  of  any  other 
shipments  is  expressly  prohibited  until 
a  new  hcense  has  been  issued. 
Applications  for  a  new  Uoense  by  the 
executor,  administrator.  heir(s).  or 
assign(s)  shall  be  made  on  FcMin  FMC- 
18  Rev.,  and  shall  be  accompanied  by 
the  transfer  fee  required  under 
$  515.5(b)(2). 

(c)  OfMiration  after  retirement, 
resignation,  or  death  of  qualifying 
individual:  When  a  partnoship  at 
corporation  has  been  Ucensed  aa  the 
basis  of  the  qualifications  of  one  or  more 
of  the  partners  or  officers  thereof,  and 
such  qualifying  individual(s)  no  Icmger 
serve  in  a  full-time,  active  capacity  with 
the  firm,  the  licensee  shall  report  such 
change  to  the  Commission  within  thirty 
(30)  days.  Within  the  same  30-day 
period,  the  Ucensee  shall  furnish  to  the 
Commission  the  name(s)  and  detailed 
intermediary  experience  of  any  other 
active  managing  partner(s)  or  officerfs) 
■who  may  qiialify  the  licensee.  Such 
qualifying  individual(s)  must  meet  the 
applicable  requirements  set  forth  in 

§  S15.11(a).  The  licensee  may  continue 
to  operate  as  an  ocean  transportation 
intermediary  while  the  Commission 
investigates  the  qualifications  of  the 
newfy  designated  partner  or  officer. 

(d)  hicorporation  of  branch  office:  In 
the  event  a  licensee's  vafidly  operating 
branch  office  becomes  incorporated  as  a 
separate  entity,  the  licensee  may 
continue  to  operate  such  office  pending 
receipt  of  a  separate  license,  provided 
that: 

(1)  The  separately  incorporated  entity 
applies  to  the  Commission  for  its  own 
license  within  ten  (10)  days  after 
incorporation,  and 

(2)  While  the  application  is  pending, 
the  continued  operation  of  the  office  is 
carried  on  as  a  bona  fide  branch  office 
of  the  licensee,  imder  its  full  control 
and  responsibility,  and  not  as  an 
operation  of  the  separately  incorporated 
entity. 

(e)  Acquisition  of  one  or  more 
additional  licensees:  In  the  event  a 


Ucensee  acquires  one  or  more  additional 
Ucensees,  for  the  purpose  of  merger, 
consolidation,  or  control,  the  acquiring 
Ucensee  shaU  advise  the  Conunission  of 
nich  change  within  thirty  (30)  days  after 
such  change  occurs  by  sul«nitting  in 
dupUcate,  an  amended  Form  FMC-18. 
Rev.  No  appUcation  fee  is  required 
when  reporting  this  change. 

Subpart  C— Financial  RMponsibNIty 
RaqulTMnants;  Ctalma  Agalnat  Ooaan 
Tranaportatlon  Intannadlariaa 

f515>2l    FInmciel  fweponelbility 


(a)  Form  and  amount.  Except  as 
otherwise  provided  in  this  part,  no 
person  may  operate  as  an  ocean 
transportation  intennediary  unless  that 
person  furnishes  a  bond,  proof  of 
insurance,  or  other  surety  in  a  form  and 
amount  determined  by  the  Commission 
to  insure  financial  responsibiUty.  The 
bond,  insurance  or  other  surefy  covers 
the  transportation-related  activities  of 
an  ocean  transportation  intermediary 
only  when  acting  as  an  ocean 
transportation  intermediary. 

(1)  Any  person  operating  in  the 
United  States  as  an  ocean  freight 
forwarder  as  defined  by  §  515.2(n)(l) 
shall  furnish  evidence  of  financial 
responsibiUty  in  the  amount  of  $50,000. 

(2)  Any  person  operating  in  the 
United  States  as  an  NVOCC  as  defined 
by  §  515.2(n)(2)  shall  furnish  evidence 
of  financial  responsibiUty  in  the  amount 
of  $75,000. 

(3)  Any  person  operating  in  the 
United  States  as  both  an  ocean  freight 
forwarder  and  an  NVCXDC  as  defined  by 
§§  515.2(n)(l)  and  (2)  shall  furnish 
evidence  of  financial  responsibiUty  in 
the  amount  of  $100,000. 

(4)  Any  unUcensed  foreign-based 
entity,  not  operating  in  the  United 
States  as  defined  in  §  515.3,  providing 
ocean  transportation  intermediary 
services  for  transportation  to  or  from  the 
United  States,  shall  furnish  evidence  of 
financial  responsibiUty  in  the  amount  of 
$150,000.  Such  foreign  entity  wiU  be 
held  strictly  responsible  hereunder  for 
the  acts  or  omissions  of  its  agent  in  the 
United  States. 

(5)  The  amount  of  the  financial 
responsibiUty  required  to  be  furnished 
by  any  entity  pursuant  to  paragraphs 
(a)(1).  (a)(2)  or  (a)(3)  of  this  section  shall 
be  increased  by  $10,000  for  each  of  the 
appUcant's  imincorporated  branch 
offices. 

(b)  Group  financial  responsibility. 
Where  a  group  or  association  of  ocean 
transportation  intermediaries  accepts 
Uability  for  an  ocean  transportation, 
intermediary's  financial  responsibiUty 
for  such  ocean  transportation 
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intennediary's  transportation-related 
activities  under  the  Act,  the  group  or 
association  of  ocean  transportation 
intermediaries  must  file  either  a  group 
supplemental  coverage  bond  form, 
insurance  form  or  guaranty  form,  clearly 
identifying  each  ocean  transportation 
intermediary  covered,  before  a  covered 
ocean  transportation  intermediary  may 
provide  ocean  transportation 
intermediary  services.  In  such  cases  a 
group  or  association  must  establish 
financial  responsibility  in  the  amount 
required  by  paragraph  (a)  of  this  section 
for  each  member  or  $3,000,000  in 
aggregate. 

(c)  Conunon  trade  name.  Where  more 
than  one  person  operates  imder  a 
common  trade  name,  separate  proof  of 
financial  responsibility  is  required 
covering  each  corporation  or  person 
separately  providing  ocean 
transportation  intermediary  services. 

(d)  Federal  military  and  civilian 
household  goods.  Any  person  which 
exclusively  transports  used  household 
goods  and  personal  effects  for  the 
account  of  the  Department  of  Defense, 
or  for  the  account  of  the  federal  civilian 
executive  agencies  shipping  imder  the 
International  Household  Goods  Program 
administered  by  the  General  Services 
Administration,  or  both,  is  not  subject  to 
the  requirements  of  subpart  C  of  this 
part,  but  may  be  subject  to  other 
requirements,  such  as  alternative  surety 
bonding,  imposed  by  the  Department  of 
Defense,  or  the  General  Services 
Administration. 

S  515.22    Proof  of  financial  rasponsMHty. 

Prior  to  the  date  it  commences 
furnishing  ocean  transportation 
intermediary  services,  every  ocean 
transportation  intermediary  shall 
establish  its  financial  responsibihty  for 
the  purpose  of  this  part  by  one  of  the 
following  methods: 

(a)  Surety  bond,  by  filing  with  the 
Commission  a  valid  bond  on  Form 
FMC-48.  Bonds  must  be  issued  by  a 
surety  company  foimd  acceptable  by  the 
Secretary  of  the  Treasury; 

(b)  Insurance,  by  filing  with  the 
Commission  evidence  of  insurance  on 
Form  FMC-67.  The  insurance  must 
provide  coverage  for  damages, 
reparations  or  penalties  arising  fit>m  any 
transportation-related  activities  imder 
the  Act  of  the  insured  ocean 
transportation  intermediary.  This 
evidence  of  financial  responsibihty 
shall  be  accompanied  by:  In  the  case  of 
a  financial  rating,  the  Insurer's  financial 
rating  on  the  rating  organization's 
letterhead  or  designated  form;  in  the 
case  of  insurance  provided  by 
Underwriters  at  Lloyd's,  documentation 
verifying  membership  in  Lloyd's;  and  in 


the  case  of  insurance  provided  by 
surplus  lines  insurers,  documentation 
verifying  inclusion  on  a  current  "white 
hst"  issued  by  the  Non-Admitted 
Insurers'  Information  Office  of  the 
National  Association  of  Insurance 
Commissioners.  The  Insurer  must 
certify  that  it  has  sufficient  and 
acceptable  assets  located  in  the  United 
States  to  cover  all  transportation-related 
Uabilities  of  the  insured  ocean 
transportation  intermediary  as  specified 
under  the  Act.  The  insurance  must  be 
placed  with: 

(1)  An  Insurer  having  a  financial 
rating  of  Class  V  or  higher  under  the 
Financial  Size  Categories  of  A.M.  Best  & 
Company,  or  equivalent  fitim  an 
acceptable  international  rating 
organization; 

(2)  Underwriters  at  Lloyd's;  or 

(3)  Surplus  lines  insurers  named  on  a 
current  "white  list"  issued  by  the  Non- 
Admitted  Insurers'  Information  Office  of 
the  National  Association  of  Insiuance 
Commissioners;  or 

(c)  Guaranty,  by  filing  with  the 
Commission  evidence  of  guaranty  on 
Form  FMC-68.  The  guaranty  must 
provide  coverage  for  damages, 
reparations  or  penalties  arising  fitim  any 
transportation-related  activities  under 
the  Act  of  the  covered  ocean 
transportation  intermediary.  This 
evidence"  of  financial  responsibility 
shall  be  accompanied  by:  In  the  case  of 
a  financial  rating,  the  Guarantor's 
financial  rating  on  the  rating 
organization's  letterhead  or  designated 
form;  in  the  case  of  a  guaranty  provided 
by  Underwriters  at  Lloyd's, 
dociunentation  verifying  memberehip  in 
Lloyd's;  and  in  the  case  of  a  guaranty 
provided  by  siuplus  lines  insurers, 
dociunentation  verifying  inclusion  on  a 
current  "white  list"  issued  by  the  Non- 
Admitted  Insurers'  Information  Office  of 
the  National  Association  of  Insurance 
Commissioners.  The  Guarantor  must 
certify  that  it  has  sufficient  and 
acceptable  assets  located  in  the  United 
States  to  cover  all  transportation-related 
liabilities  of  the  covered  ocean 
transportation  intermediary  as  specified 
under  the  Act.  The  guaranty  must  be 
placed  with:. 

(1)  A  Guarantor  having  a  financial 
rating  of  Class  V  or  higher  under  the 
Financial  Size  Categories  of  A.M.  Best  & 
Company,  or  equivalent  from  an 
acceptable  international  rating 
organization; 

(2)  Underwriters  at  Lloyd's;  or 

(3)  Surplus  Unes  insurers  named  on  a 
current  "white  list"  issued  by  the  Non- 
Admitted  Insiuers'  Information  Office  of 
the  National  Association  of  Insurance 
Commissioners:  or 


(d)  Evidence  of  financial 
responsibility  of  the  type  provided  for 
in  paragraphs  (a),  (b)  and  (c)  of  this 
section  established  throu^  and  filed 
with  the  Commission  by  a  group  or 
association  of  ocean  transportation 
intermediaries  on  behalf  of  its  members, 
subject  to  the  following  conditions  and 
procedvu^s: 

(1)  Each  group  or  association  of  ocean 
transportation  intermediaries  shall 
notify  the  Commission  of  its  intention  to 
participate  in  such  a  program  and 
furnish  dociunentation  as  will 
demonstrate  its  authenticity  and 
authority  to  represent  its  members,  such 
as  articles  of  incorporation,  bylaws,  etc.; 

(2)  Each  group  or  association  of  ocean 
transportation  intermediaries  shall 
provide  the  Commission  wth  a  list 
certified  by  its  Chief  Executive  Officer 
containing  the  names  of  those  ocean 
transportation  intermediaries  to  which 
it  will  provide  coverage;  the  manner  and 
amount  of  existing  coverage  each 
covered  ocean  transportation 
intermediary  has;  an  indication  that  the 
existing  coverage  provided  each  ocean 
transportation  intermediary  is  provided 
by  a  surety  bond  issued  by  a  surety 
company  found  acceptable  to  the 
Secretary  of  the  Treasury,  or  by 
insiutmce  or  guaranty  issued  by  a  firm 
meeting  the  requirements  of  paragraphs 
(b)  or  (c)  of  this  section  with  coverage 
Umits  specified  above  in  §  515.21;  and 
the  name,  address  and  facsimile  number 
of  each  surety,  insurer  or  guarantor 
providing  coverage  pursuant  to  this 
section.  Each  group  or  association  of 
ocean  transportation  intermediaries  or 
its  financial  responsibihty  provider 
shall  notify  the  Commission  within 
thirty  (30)  days  of  any  changes  to  its  list; 

(3)  The  group  or  association  shall 
provide  the  Commission  with  a  sample 
copy  of  each  tjrpe  of  existing  financial 
responsibihty  coverage  used  by  member 
ocean  transportation  intermediaries; 

(4)  Each  group  or  association  of  ocean 
transportation  intermediaries  shall  be 
responsible  for  ensuring  that  each 
member's  financial  responsibihty 
coverage  allows  for  claims  to  be  made 
in  the  United  States  against  the  Surety. 
Insurer  or  Guarantor  for  any  judgment 
for  damages  against  the  ocean 
transportation  intermediary  arising  from 
its  transportation-related  activities 
under  the  Act,  or  order  for  reparations 
issued  pursuant  to  section  11  of  the  Act, 
or  any  penalty  assessed  against  the 
ocean  transportation  intermediary 
pursuant  to  section  13  of  the  Act.  Each 
group  or  association  of  ocean 
transportation  intermediaries  shall  be 
responsible  for  requiring  each  member 
ocean  transportation  intermediary  to 
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provide  it  with  valid  proof  of  financial 
responsibility  annually; 

(5)  Where  the  group  or  association  of 
ocean  transportation  intermediaries 
determines  to  secure  on  behalf  of  its 
members  other  forms  of  financial 

'  responsibility,  as  specified  by  this 
section,  for  damages,  reparations  or 
penalties  not  covered  by  a  member's 
individual  financial  responsibility 
coverage,  such  additional  coverage 
must: 

(i)  Allow  claims  to  be  made  in  the 
United  States  directly  against  the  group 
or  association's  Surety,  Insurer  or 
Guarantor  for  damages  against  each 
covered  member  ocean  transportation 
intermediary  arising  from  each  covered 
member  ocean  transportation 
intermediary's  transportation-related 
activities  under  the  Act,  or  order  for 
reparations  issued  piusuant  to  section 
11  of  the  Act,  or  any  penalty  assessed 
against  each  covered  member  ocean 
transportation  intermediary  piusuant  to 
section  13  of  the  Act;  and 

(ii)  Be  for  an  amount  up  to  $75,000  or 
$150,000,  whichever  is  applicable,  for 
each  covered  member  ocean 
transportation  intermediary  up  to  a 
maximum  of  $S,000,000  for  each  group 
or  association  of  ocean  transportation 
intermediaries.  In  the  event  of  a  claim 
against  a  group  bond,  the  bond  must  be 
replniished  up  to  the  original  amount  of 
coverage  vidthin  30  days  payment  of  the 
claim;  and 

(6)  The  coverage  provided  by  the 
group  or  association  of  ocean 
transportation  intermediaries  on  behalf 
of  its  members  shall  be  provided  by: 

(i)  in  the  case  of  a  surety  bond,  a 
surety  company  foimd  acceptable  to  the 
Secretary  of  the  Treasury  and  issued  by 
such  a  surety  company  on  Form  FMC- 
69;  and 

(ii)  in  the  case  of  insiuance  and 
guaranty,  a  firm  having  a  financial 
rating  of  Class  V  or  hi^er  under  the 
Financial  Size  Categories  of  A.M.  Best  & 
Company  or  equivalent  from  an 
acceptable  international  rating 
organization.  Underwriters  at  Lloyd's,  or 
surplus  line  insurers  named  on  a 
current  "white  list"  issued  by  the  Non- 
Admitted  Insurers'  Information  Office  of 
the  National  Association  of  Insiuance 
Cranmissioners  and  issued  by  such 
JBrms  on  Form  FMC-67  and  Form  FMC- 
68,  respectively. 

(e)  All  forms  and  documents  for 
establishing  financial  responsibility  of 
ocean  transportation  intermediaries 
prescribed  in  this  section  shall  be 
submitted  to  the  Director,  Bureau  of 
Tariffs,  C«tification  and  Licensing, 
Federal  Maritime  Commission, 
Washington,  DC  20573.  Such  forms  and 
documents  must  clearly  identify  the 


name;  trade  name,  if  any;  and  the 
address  of  each  ocean  transportation 
intermediary. 

f  51 SJ23    Ctatms  against  an  ocean 
transportation  Intermediary. 

The  Commission  or  another  party  may 
seek  payment  from  the  bond,  insurance, 
or  other  surety  that  is  obtained  by  an 
ocean  transportation  intermediary 
pursuant  to  this  section. 

(a)  Payment  pursuant  to  Commission 
order.  If  the  Commission  issues  an  order 
for  reparation  pursuant  to  section  11  or 
14  of  the  Act,  or  assesses  a  penalty 
pursuant  to  section  13  of  the  Act,  a 
bond,  insurance,  or  other  surety  shall  be 
available  to  pay  such  order  or  penalty. 

(b)  Payment  pursuant  to  a  claim.  (1) 
If  a  party  does  not  file  a  complaint  with 
the  Commission  pursuant  to  section  11 
of  the  Act,  but  otherwise  seeks  to  pursue 
a  claim  against  an  ocean  transportation 
intermediary  bond,  insurance  or  other 
surety  for  damages  arising  from  its 
transportation-related  activities,  it  shall 
attempt  to  resolve  its  claim  with  the 
financial  responsibility  provider  prior  to 
seeking  payment  on  any  judgment  for 
damages  obtained.  When  a  claimant 
seeks  payment  under  this  section,  it 
simultaneously  shall  notify  both  the 
financial  responsibility  provider  and  the 
ocean  transportation  intermediary  of  the 
claim  by  certified  mail,  return  receipt 
requested.  The  bond,  insurance,  or  other 
surety  may  be  available  to  pay  such 
claim  if: 

(i)  the  ocean  transportation 
intermediary  consents  to  payment, 
subject  to  review  by  the  fi^iancial 
responsibility  provider,  or 

Cii)  the  ocean  transportation 
intermediary  fails  to  respond  Mrithin  45 
days  from  the  date  of  the  notice  of  the 
claim  to  address  the  vaUdity  of  the 
claim,  and  the  financial  responsibility 
provider  deems  the  claim  valid. 

(2)  If  the  parties  foil  to  readi  an 
agreement  in  accordance  with  paragraph 
(b)(1)  of  this  section  within  90  days  of 
the  date  of  the  initial  notification  of  the 
claim,  the  bond,  insurance,  or  other 
surety  shall  be  available  to  pay  any 
judgment  for  damages  obtained  bom  an 
appropriate  court.  The  financial 
responsibility  provider  shall  pay  such 
ju(^ment  for  damages  only  to  the  extent 
they  arise  from  the  transportation-  * 

related  activities  of  the  ocean 
transportation  intermediary  ordinarily 
within  10  days,  without  requiring 
further  evidence  related  to  the  validity 
of  the  claim;  it  may,  however,  inquire 
into  the  extent  to  which  the  judgment 
for  damages  arises  from  the  ocean 
transportation  intermediary's 
transportation-related  activities. 


(c)  The  Federal  Maritime  Commission 
shall  not  serve  as  depository  or 
distributor  to  third  parties  of  bond, 
guaranty,  or  insurance  funds  in  the 
event  of  any  claim,  judgment,  or  order 
for  reparation. 

fSIS^   Agent  for  service  of  prooass. 

(a)  Every  ocean  transportation 
intermediary  not  located  in  the  United 
States  and  every  group  or  association  of 
ocean  transportation  intermediaries  not 
located  in  the  United  States  which 
provides  financial  coverage  for  the 
financial  responsibility  of  a  member 
ocean  transportation  intermediary  shall 
designate  and  maintain  a  person  in  the 
United  States  as  legal  agent  for  the 
receipt  of  judicial  and  administrative 
process,  including  subpoenas. 

(b)  If  the  designated  legal  agent  cannot 
be  served  because  of  death,  disabiUty,  or 
unavailability,  the  Secretary,  Fednal 
Maritime  Commission,  will  be  deemed 
to  be  the  legal  agent  for  service  of 
process.  Any  person  servii^  the 
Secretary  must  also  send  to  the  ocean 
transportation  intermediary,  or  group  or 
association  of  ocean  transportation 
interinediaries  which  provide  financial 
coverage  for  the  financial 
responsibilities  of  a  member  ocean 
transportation  intermediary,  by 
registered  mail,  return  receipt  requested, 
at  its  address  published  in  its  tariff,  a 
copy  of  each  document  served  upon  the 
Secretary,  and  shall  attest  to  that 
mailing  at  the  time  service  is  made  upon 
the  Secretary. 

(c)  Service  of  administrative  process, 
other  than  subpoenas,  may  be  effected 
upon  the  legal  ^ent  by  mailing  a  copy 
of  the  document  to  be  served  by 
certified  or  registered  mail,  return 
receipt  requested.  Administrative 
subpoenas  shall  be  served  in  accordance 
with  §  502.134  of  this  chapter. 

(d)  Designations  of  resident  agent 
under  paragraphs  (a)  and  (b)  of  this 
section  and  provisions  relating  to 
service  of  process  under  paragraph  (c)  of 
this  section  shall  be  published  in  the 
ocean  transportation  intermediary's 
tariff,  when  required,  in  accordance 
with  part  520  of  this  chapter. 

(e)  Every  ocean  transportation 
intermediary  using  a  group  or 
association  of  ocean  transportation 
intermediaries  to  cover  its  financial 
responsibility  requirement  under 

§  515.21(b)  shall  publish  the  name  and 
address  of  the  group  or  association's 
resident  agent  for  receipt  of  judicial  and 
administrative  process,  including 
subpoenas,  in  its  tariff,  when  required, 
in  accordance  with  part  520  of  this 
chapter. 
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§515.25    niing  of  proof  of  financial 
reaponalbility. 

(a)  Filing  of  proof  of  financia] 
responsibility.  Upon  notification  by  the 
Commission  by  certified  U.S.  mail  or 
other  method  reasonably  calculated  to 
provide  actual  notice  that  the  applicant 
has  been  approved  for  licensing,  the 
applicant  shall  file  with  the  Director  of 
the  Commission's  Bureau  of  Tariffs, 
Certification  and  Licensing  proof  of 
financial  responsibility  in  the  form  and 
amount  prescribed  in  §  515.21.  No  tariff 
shall  be  published  until  a  licepse  is 
issued,  if  applicable,  and  proof  of 
financial  responsibility  is  provided.  No 
license  will  be  issued  until  the 
Commission  is  in  receipt  of  valid  proof 
of  financial  responsibility  from  the 
applicant.  If  more  than  six  (6)  months 
elapse  between  issuance  of  the 
notification  of  qualification  and  receipt 
of  the  proof  of  financial  responsibility, 
the  Commission  may,  at  its  discretion, 
undertake  a  supplementary 
investigation  to  determine  the 
applicant's  continued  qualification,  for 
which  a  fee  is  required  under 
§  515.5(b)(3).  Should  the  applicant  not 
file  the  requisite  proof  of  &iancial 
responsibility  within  two  years  of 
notification,  the  Commission  will 
consider  the  application  to  be  invalid. 

(b)  Bmnch  offices.  New  proof  of 
financial  responsibility,  or  a  rider  to  the 
existing  proof  of  financial 
responsibility,  increasing  the  amount  of 
the  bond  in  accordance  with 
§  515.21(a)(5).  shall  be  filed  with  the 
Commission  prior  to  the  date  the 
licensee  commences  operation  of  any 
branch  office.  Failure  to  adhere  to  this 
requirement  may  result  in  revocation  of 
the  license. 

fS1SL26   TanninationofflnMGW 


No  license  shall  remain  in  effect 
unless  valid  proof  of  financial 
resptMisibility  is  maintained  on  file  with 
the  Commission.  Upon  receipt  of  notice 
of  tennination  of  such  financial 
responsibility,  the  Commission  diall 
notify  the  concerned  licensee  by 
certified  U.S.  mail  or  other  method 
reasoni^ly  calculated  to  provide  actael 
notice,  at  its  last  known  ad^ves,  that 
the  Commission  shall,  without  hearing 
or  othw  proceeding,  revoke  the  license 
as  of  the  termination  date  of  the 
financial  responsibility,  unless  the 
licensee  shall  have  submitted  valid 
replacement  proof  of  financial 
responsibility  before  such  termination 
date.  Replacement  financial 
responsibility  must  bear  an  effective 
date  no  later  than  the  termination  date 
of  the  expiring  financial  responsibility. 


§  51 5.27    Proof  of  compliance. 

(a)  No  common  carrier  may  transport 
cargo  for  the  account  of  a  shipper 
known  by  the  carrier  to  be  an  NVCX^C 
imless  the  carrier  has  determined  that 
the  NVOCC  has  a  tariff  and  financial 
responsibility  as  required  by  sections  8 
and  19  of  the  Act. 

(b)  A  common  carrier  can  obtain  proof 
of  an  NVOCC's  compliance  with  the 
tariff  and  financial  responsibility 
requirements  by: 

(1)  Reviewing  a  copy  of  the  tariff  rule 
published  by  the  NVOCC  and  in  effect 
under  part  520  of  this  chapter; 

(2)  Consulting  the  Commission  to 
verify  that  the  NVOCC  has  filed 
evidence  of  its  financial  responsibility; 
or 

(3)  Any  other  appropriate  procedure, 
provided  that  sudi  procedure  is  set 
forth  in  the  carrier's  tariff. 

(c)  A  common  carrier  that  has 
employed  the  procedure  prescribed  in 
either  paragraph  (b)(1)  or  (b)(2)  of  this 
section  shall  be  deemed  to  have  met  its 
obligations  under  section  10(b)(ll)  of 
the  Act,  unless  the  common  carrier 
knew  that  such  NVCXX  was  not  in 
compliance  with  the  tariff  and  financial 
responsibility  requirements. 

(d)  The  Commission  will  publish  at 
its  website,  www.frnc.gov,  a  list  of  the 
locations  of  all  carrier  and  conference 
tariffs,  and  a  list  of  ocean  transportation 
intermediaries  who  have  furnished  the 
Commission  with  evidence  of  financial 
responsibility,  current  as  of  the  last  date 
on  which  the  list  is  updated.  The 
Commission  will  update  this  list  on  a 
periodic  basis. 

Appendix  A  to  Subpart  C  of  Fart  515— 
Ocean  Transportation  Intennediary 
(OTI)  Bond  Fonn  [Form  48] 

Fortn  FM048— Federal  Maritime 
Commission 

Ocean  Transportation  Intermediary  (OTI) 
Bond  (Section  19,  Shipping  Act  of  1984,  as 
amended  by  the  Ocean  Shipping  Reform  Act 
of  1998  and  the  Coast  Guard  Authorization 

Act  of  1998) ,  as  Principal  (hereinafter 

called  Principal),  and ,  as  Surety 

(hereinafter  called  Surety)  are  held  and 
firmly  bound  unto  the  United  States  of 

America  in  the  siun  of  S for  the  payment 

of  which  sum  we  bind  ourselves,  our  heirs, 
executors,  administrators,  successors  and 
assigns,  jointly  and  severally. 

Whereas,  Principal  operates  as  an  OTI  in 
the  waterbome  foreign  conmierce  of  the 
United  States  in  accordance  with  the 
Shipping  Act  of  1984.  as  amended  by  the 
Ocean  Shipping  Reform  Act  of  1998  and  the 
Coast  Guard  Authorization  Act  of  1998 
("1984  Act"),  46  U.S.C  app  1702.  and,  if 
necessary,  has  a  valid  tariff  published 
pursuant  to  46  CFR  part  515  and  520,  and 
pursuant  to  section  19  of  the  1984  Act.  files 
this  bond  with  the  Commission; 


Now,  Therefore,  The  condition  of  this 
obligation  is  that  the  penalty  amount  of  this 
bond  shall  be  available  to  pay  any  judgment 
or  any  settlement  made  pursuant  to  a  claim 
under  46  CFR  515.23(b)  for  damages  against 
the  Principal  arising  from  the  Principal's 
transportation  related  activities  or  order  for 
reparations  issued  pursuant  to  section  11  of 
the  1984  Act.  46  U.S.C.  app.  1710,  or  any 
penalty  assessed  against  the  Principal 
pursuant  to  section  13  of  the  1984  Act,  46 
U.S.C.  app.  1712. 

This  bond  shall  inure  to  the  benefit  of  any 
and  all  persons  who  have  obtained  a 
judgment  or  a  settlement  made  pursuant  to 
a  claim  under  46  CFR  515.23(b)  for  damages 
against  the  Principal  arising  from  its 
transportation  related  activities  or  order  of 
reparation  issued  pursuant  to  section  11  of 
the  1984  Act.  and  to  the  benefit  of  the 
Federal  Maritime  Commission  for  any 
penalty  assessed  against  the  Principal 
pursuant  to  section  13  of  the  1984  Act. 
However,  the  bond  shall  not  apply  to 
shipments  of  used  household  goods  and 
personal  effects  for  the  account  of  the 
Department  of  Defense  or  the  account  of 
federal  civilian  executive  agencies  shipping 
under  the  International  Household  Goods 
Program  administered  by  the  General 
Services  Administration. 

The  liability  of  the  Surety  shall  not  be 
discharged  by  any  payment  or  succession  of 
payments  hereunder,  unless  and  until  such 
payment  or  payments  shall  aggregate  the 
penalty  of  this  bond,  and  in  no  event  shall 
the  Surety's  total  obligation  hereunder 
exceed  said  penalty  regardless  of  the  number 
of  claims  or  claimants. 

This  bond  is  effective  the day  of , 

19 .  and  shall  continue  in  effect  until 

discharged  or  terminated  as  herein  provided. 
The  Principal  or  the  Surety  may  at  any  time 
terminate  this  bond  by  written  notice  to  the 
Federal  Maritime  Commission  at  its  office  in 
Washington.  DC  Such  termination  shall 
become  efEsctive  thirty  (30)  days  after  receipt 
of  said  notice  by  the  Commission.  The  Surety 
shall  not  be  liable  for  any  transportation 
related  activities  of  the  Principal  after  the 
expiration  of  the  thirty  (30)  day  period  but 
such  termination  shall  not  affiect  the  liability 
of  the  Principal  and  Surety  far  any  event 
occurring  prior  to  the  date  when  said 
termination  becomes  effective. 

The  Surety  consents  to  be  sued  direcdy  in 
respect  of  any  bona  fide  daia  owed  by 
Principal  for  damages,  reparations  or 
penalties  arising  from  the  transportation- 
related  activities  under  the  1984  Act  of 
Principal  in  the  event  that  such  legal  liability 
has  not  been  discharged  by  the  Principal  or 
Surety  within  10  days  after  a  claunant  has 
obtained  a  final  judgment  (after  appeal,  if 
any)  against  the  Principal  from  a  United 
States  Federal  or  State  Court  of  competent 
jurisdiction  and  has  complied  with  the 
procedures  for  collecting  on  such  a  judgment 
pursuant  to  46  CFR  515.23(b).  the  Federal 
Maritime  Commission,  or  where  all  parties 
and  claimants  mutually  consent,  from  a 
foreign  court,  or  where  such  claimant  has 
become  entitled  to  payment  of  a  specified 
sum  by  virtue  of  a  compromise  settlement 
agreement  made  with  the  Principal  and/or 
Surety  pursuant  to  46  CFR  515.23(b). 
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whereby,  upon  payment  of  the  agreed  sum, 
the  Surety  is  to  be  fully,  irrevocably  and 
unconditionally  discharged  from  all  further 
liability  to  such  claimant;  provided,  however, 
that  Surety's  total  obligation  hereunder  shall 
not  exceed  the  amount  per  OTI  set  forth  in 
46  CFR  515.21  or  the  amount  per  group  or 
association  of  OTIs  set  forth  in  46  CFR 
515.21. 

The  underwriting  Surety  will  promptly 
notify  the  Director,  Bureau  of  Tariffs, 
Certification  and  Licensing,  Federal  Maritime 
Commission,  Washington,  DC  20573,  of  any 
claim(s)  against  this  bond. 

Signed  and  sealed  this day  of ,  19 

(Please  type  name  of  signer  under  each 
signature.) 


Individual  Principal  or  Partner 


Business  Address 


Individual  Principal  or  Partner 


Business  Address 


Individual  Principal  or  Partner 


Business  Address 


Trade  Name,  If  Any 


Corporate  Principal 


State  of  Incorporation 


Trade  Name,  If  Any 


Business  Address 


By 


Tide 

(Affix  Corporate  Seal) 


Corporate  Surety 


Business  Address 


By 


Title 

(Affix  Corporate  Seal) 

Appendix  B  to  Subpart  C  of  Part  51S— 
Ocean  Transportation  Intermediary 
(OTI)  Insurance  Fonn  [Fonn  67] 

Form  FMC-67— Federal  Maritime 
Commission 

Ocean  Transportation  Intermediary  (OTI) 
Insurance  Form  Furnished  as  Evidience  of 
Financial  Responsibility  Under  46  U.S.C. 
app.  1718 

This  is  to  certify,  that  the  (Name  of 
Insurance  Company] ,  (hereinafter  "Insurer") 
of  [Home  Office  Address  of  Company)  has 
issued  to  [OTI  or  Group  or  Association  of 
OTIs)  (hereinafter  called  "insured"  of 
[Address  of  OTI  or  Group  or  Association  of 
OTIs]  a  policy  or  policies  of  insurance  for 


purposes  of  complying  with  the  provisions  of 
46  U.S.C.  app.  1718  and  the  rules  and 
regulations,  as  amended,  of  the  Federal 
Maritime  Commission,  which  provide 
compensation  for  damages,  reparations  or 
penalties  arising  firom  the  transportation- 
related  activities  of  Insured,  and  made 
pursuant  to  the  Shipping  Act  of  1984,  as 
amended  by  the  Ocean  Shipping  Reform  Act 
of  1998  and  the  Coast  Guard  Authorization 
Act  of  1998  ("1984  Act"). 

Whereas,  the  Insured  is  or  may  become  an 
on  subject  to  the  1984  Act.  46  U.S.C.  app. 
1701  et  seq.,  and  the  rules  and  regulations  of 
the  Federal  Maritime  Commission,  or  is  or 
may  become  a  group  or  association  of  OTIs, 
and  desires  to  establish  financial 
responsibility  in  accordance  with  section  19 
of  the  1984  Act,  files  with  the  Commission 
this  Insurance  Form  as  evidence  of  its 
financial  responsibility  and  evidence  of  a 
financial  rating  for  the  Insurer  of  Class  V  or 
higher  under  the  Financial  Size  Categories  of 
A.M.  Best  &  Company  or  equivalent  from  an 
acceptable  international  rating  organization 
on  such  organization's  letterhead  or 
designated  form,  or,  in  the  case  of  insimmce 
provided  by  Underwriters  at  Lloyd's, 
documentation  verifying  membership  in 
Lloyd's,  or,  in  the  case  of  surplus  lines 
insurers,  documentation  verifying  inclusion 
on  a  current  "white  list"  issued  by  the  Non- 
Admitted  Insurers'  Information  Office  of  the 
National  Association  of  Insurance 
Commissioners. 

Whereas,  the  Insurance  is  written  to  assure 
compliance  by  the  Insured  with  section  19  of 
the  1984  Act,  46  U.S.C.  app.  1718,  and  the 
rules  and  regulations  of  the  Federal  Maritime 
Commission  relating  to  evidence  of  financial 
responsibility  for  OTIs,  this  Insurance  shall 
be  available  to  pay  any  judgment  obtained  or 
any  settlement  made  pursuant  to  claim  under 
46  CFR  $  S15.23(b)  for  damages  against  the 
Insured  arising  from  the  Insured's 
transportation-related  activities  under  the 
1984  Act,  or  order  for  reparations  issued 
pursuant  to  section  11  of  the  1984  Act,  46 
U.S.C  app.  1710,  or  any  penalty  assessed 
against  the  Insured  pursuant  to  section  13  of 
the  1984  Act,  46  U.S.C  app.  1712;  provided, 
however,  that  Insurer's  obligation  for  a  group 
or  association  of  OTIs  shall  extend  only  to 
such  damages,  reparations  or  penalties 
described  herein  as  are  not  covered  by 
another  insurance  policy,  guaranty  or  surety 
bond  held  by  the  OTKs)  against  which  a 
claim  or  final  judgment  has  been  brought  and 
that  Insurer's  total  obligation  hereimder  shall 
not  exceed  the  amount  per  OTI  set  forth  in 
46  CFR  515.21  or  the  amount  per  group  or 
association  of  OTIs  set  forth  in  46  CFR  515.21 
in  aggregate. 

Whereas,  the  Insurer  certifies  that  it  has 
sufficient  and  acceptable  assets  located  in  the 
United  States  to  cover  all  liabilities  of 
Insured  herein  described,  this  Insurance  shall 
inure  to  the  benefit  of  any  and  all  persons 
who  have  a  bona  fide  claim  against  the 
Insured  pursuant  to  46  CFR  515.23(b)  arising 
from  its  transportation-related  activities 
under  the  1984  Act.  or  order  of  reparation 
issued  pursuant  to  section  11  of  the  1984  Act, 
and  to  the  benefit  of  the  Federal  Maritime 
Commission  for  any  penalty  assessed  against 
the  Insured  pursuant  to  section  13  of  the 
1984  Act 


The  Insurer  consents  to  be  sued  directly  in 
respect  of  any  bona  fide  claim  owed  by 
Insured  for  damages,  reparations  or  penalties 
arising  from  the  transportation-related 
activities  under  the  1984  Act,  of  Insured  in 
the  event  that  such  legal  liability  has  not 
been  discharged  by  the  Insured  or  Insurer 
within  10  days  after  a  claimant  has  obtained 
a  final  judgment  (after  appeal,  if  any)  against 
the  Insured  from  a  United  States  Federal  or 
State  Court  of  competent  jurisdiction  and  has 
complied  with  the  procedures  for  collecting 
on  such  a  judgment  pursuant  to  46  CFR 
515.23(b),  the  Federal  Maritime  Commission, 
or  where  all  parties  and  claimants  mutually 
consent,  from  a  foreign  court,  or  where  such 
claimant  has  become  entitled  to  payment  of 
a  specified  sum  by  virtue  of  a  compromise 
settlement  agreement  made  with  the  Insured 
and/or  Insurer  pursuant  to  46  CFR  515.23(b), 
whereby,  upon  payment  of  the  agreed  sum, 
the  Insurer  is  to  be  fully,  irrevocably  and 
unconditionally  discharged  from  all  further 
liability  to  such  claimant;  provided,  however, 
that  Insurer's  total  obligation  hereunder  shall 
not  exceed  the  amount  per  OTI  set  forth  in 
46  CFR  515.21  or  the  amount  per  group  or 
association  of  OTIs  set  forth  in  46  CFR 
515.21. 

The  liability  of  the  Insurer  shall  not  be 
discharged  by  any  payment  or  succession  of 
payments  hereunder,  unless  and  until  such 
payment  or  payments  shall  aggregate  the 
penalty  of  the  Insurance  of  the  amount  per 
member  OTI  set  forth  in  46  CFR  515.21  or  the 
amount  per  group  or  association  of  OTIs  set 
forth  in  46  CFR  515.21,  whichever  comes 
first,  regardless  of  the  financial  responsibility 
or  lack  thereof,  or  the  solvency  or 
bankruptcy,  of  Insured. 

The  insurance  evidenced  by  this 
undertaking  shall  be  applicable  only  in 
relation  to  incidents  occurring  on  or  after  the 
effective  date  and  before  the  date  termination 
of  this  undertaking  becomes  effective.  The 
efiiective  date  of  this  undertaking  shall  be 

day  of ,  19 ,  and  shall  continue 

in  efiiBCt  until  discharged  or  terminated  as 
herein  provided.  The  Insured  or  the  Insurer 
may  at  any  time  terminate  the  Insurance  by 
filing  a  notice  in  writing  Mdth  the  Federal 
Maritime  Commisston  at  its  office  in 
Washington,  DC  Such  termination  shall 
become  efCective  thirty  (30)  days  after  receipt 
of  said  notice  by  the  Commission.  The 
Insurer  shall  not  be  liable  for  any 
transportation-related  activities  under  the 
1984  Act  of  the  Insured  after  the  expiratioo 
of  the  thiriy  (30)  day  period  but  such 
termination  shall  not  affect  the  liability  of  the 
Insured  and  Insurer  for  such  activities 
occumng  prior  to  the  date  when  said 
termination  becomes  effective. 

Insurer  or  Insured  shall  immediately  give 
notice  to  the  Federal  Maritime  CommiMion 
of  all  lawsuits  filed,  judgments  rendered,  and 
payments  made  under  the  insurance  policy. 

(Name  of  Agent) domiciled  in  the 

United  States,  with  offices  located  in  the 

United  States,  at is  hereby 

designated  as  the  Insurer's  agent  for  service 
of  process  for  the  purposes  of  enforcing  the 
Insurance  certified  to  herein. 

If  more  than  one  insurer  joins  in  executing 
this  dociunent,  that  action  constitutes  joint 
and  several  liability  on  the  pait  of  the 
insurers. 
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The  Insurer  will  promptly  notify  the 
Director,  Bureau  ofTarini,  Certification  and 
Licensing,  Federal  Maritime  Commission, 
Washington.  DC  20S73,  of  any  claim(s) 
against  the  Insurance. 

Signed  and  sealed  this  _  day  of ,  19 


Signature  of  Official  signing  on  behalf  of 
Insurer 

Tjrpe  Name  and  Title  of  signer 

This  Insurance  Form  has  been  filed  «vith  the 

Paderal  Maritime  Commission. 

Appendix  C  to  Subpart  C  of  Part  51S— 
Ocean  Tru^ortation  Inteimediary 
(OTI)  Gnarantjr  Fonn  IFonn  68] 

Fonn  FMC-68— Federal  Maritime 
Commission 

Guaranty  in  Respect  of  Ocean  Transp(»tation 
Intermediary  (OTI)  Liability  for  Danuges, 
Reparations  or  Penalties  Arising  from 
Transportation-Related  Activities  Under  the 
Shipping  Act  of  1984,  as  amended  by  the 
Ocean  Shiroing  Reform  Act  of  1998  and  the 
Coast  Guard  Authorization  Act  of  1998 

1.  IVhereas (Name  of  Applicant) 

(Hereinafter  refinned  to  as  the  "Applicant")  is 
or  may  beame  an  Ocean  Transportation 
Intermediary  ("OTI")  subject  to  the  Shipping 
Act  of  1984,  as  amended  by  the  Ocean 
Shipping  Refionn  Act  of  1998  and  the  Coast 
Guard  Authorization  Act  of  1998  ("1984 
Act").  46  U.S.C  app.  1701  etseq.,  and  the 
rules  and  regulations  of  the  Federal  Maritime 
Commission  ("FMC'),  or  U  or  may  beamie 
a  group  or  association  of  OTIs,  and  desires 
to  estaolish  its  financial  responsibility  in 
accordance  with  section  19  of  the  1984  Act, 
then,  provided  that  the  FMC  shall  have 
accepted,  as  sufficient  for  that  purpose,  the 
Applicant's  application,  supported  by 
evidence  of  a  financial  rating  for  the 
Guarantor  of  Class  V  or  higher  undw  the 
Fmandal  Size  Categories  of  A.M.  Best  ft 
Company  or  equivalent  from  an  acceptable 
intwmatiooal  rating  organization  on  such 
rating  otyniation's  letterhead  or  designated 
farm,  or,  in  the  case  of  Guaranty  provi^kd  by 
Underwriters  at  Lloyd's,  documentation 
verifying  membership  in  IJoyd's,  or,  in  the 
case  of  surplus  lines  insurers,  dociunentation 
verifying  inclusion  on  a  current  "white  list" 
issued  Iqr  the  Non-Admitted  Insurers" 
Infotmatioo  Office  of  the  National 
Awodatiop  of  Insurance  Commissioners,  the 
undersigned  Guarantor  certifies  that  it  has 
sufficient  and  acceptable  assets  located  in  the 
United  States  to  cover  all  transportation- 
related  liabilities  of  the  covered  OTI  as 
specified  under  the  1984  Act. 

2.  Now.  Thenfim,  TTie  condition  of  this 
obligation  is  that  die  penalty  amount  of  this 
Guaranty  shall  be  available  to  pay  any 
judgment  obtained  or  any  settlement  made 
pmuant  to  a  claim  under  46  CFR  51 5.23(b) 
tor  damagBS  against  the  Applicant  arising 
from  the  Applicant's  transportation  related 
activities  or  order  for  reparations  issued 
pursuant  to  section  llofthel984Act,46 
U.S.Q  app.  1710,  or  any  penalty  assessed 
against  the  Principal  pursuant  to  section  13 
of  the  1984  Act,  46  U.S.C  app.  1712. 

3.  The  undersigned  Guarantor  hereby 
guarantees  to  be  sued  directly  in  respect  of 


any  bona  fide  claim  owed  by  Applicant  for 
damages,  reparations  or  penalties  arising 
from  Applicant's  transportation-related 
activities  under  the  1984  Act,  in  the  event 
that  such  Iraal  liability  has  not  been 
dischaiged  by  the  Applicant  within  10  days 
after  any  such  claimant  has  obtained  a  final 
.    judgment  (after  appeal,  if  any)  against  the 
Applicant  from  a  United  States  Federal  or 
State  Court  of  competent  jurisdiction  and  has 
complied  with  the  procedures  for  collecting 
on  such  a  judgment  pursuant  to  46  CFR 
515.23(b),  the  FMC,  or  where  all  parties  and 
claimants  mutiially  consent,  frt>m  a  foreign 
court,  <x  where  such  claimant  has  become 
entitled  to  payment  of  a  specified  sum  by 
virtue  of  a  compromise  settlement  agreement 
made  writh  the  Applicant  and/or  Guarantor 
pursuant  to  46  CFR  515.23(b),  whereby,  upon 
payment  of  the  agreed  sum,  ^e  Guarantor  is 
to  be  fully,  irrevocably  and  imconditionally 
discharged  from  all  fiuther  liability  to  such 
claimant  In  the  case  of  a  guaranty  covering 
the  liabilify  of  a  group  or  association  of  OTIs, 
Guarantor's  obli^tion  extends  only  to  such 
damages,  reparations  or  penalties  described 
herein  as  are  not  covered  by  another 
insurance  policy,  guaranty  or  surety  bond 
held  by  the  OTI(s)  against  which  a  claim  en- 
final  judgment  has  been  brought 

4.  The  Guarantor's  liability  under  this 
Guaranty  in  respect  to  any  claimant  shall  not 
exceed  the  amount  of  the  guaranty:  and  the 
aggregate  amount  of  the  Guarantor's  liability 
under  this  Guaranty  shall  not  exceed  the 
amount  per  OTI  set  forth  in  46  CFR  515.21 
or  the  amount  per  group  or  association  of 
OTIs  set  Coith  in  46  CFR  515.21  in  ^sregate. 

5.  The  Guarantor's  liability  under*tEis 
Guaranty  shall  attach  only  in  respect  of  such 
activities  giving  rise  to  a  cause  of  action 
against  the  Applicant,  in  respect  of  any  of  its 
transpmtation-related  activities  under  the 
1984  Act,  occurring  after  the  Guaranty  has 
become  effective,  and  before  the  expiration 
date  of  this  Guaranty,  which  shall  be  the  date 
30  days  after  the  date  of  receipt  by  FMC  of 
notice  in  writing  that  either  Applicant  or  the 
Guarantor  has  elected  to  terminate  this 
Guaranty.  The  Guarantor  and/or  Applicant 
specifically  agree  to  file  such  written  notice 
of  cancellation. 

6.  Guarantor  shall  not  be  liable  for 
payments  of  any  of  the  damages,  reparations 
or  penalties  hereinbefore  described  which 
arise  as  the  result  of  any  transportation- 
related  activities  of  Applicant  after  the 
cancellation  of  the  Guaranty,  as  herein 
provided,  but  such  cancellation  shall  not 
afiiBct  the  Uability  of  the  Guarantor  for  the 
payment  of  any  such  damages,  reparations  or 
penalties  prior  to  the  date  such  cancellation 
becomes  effective. 

7.  Guarantor  shall  pay,  subject  up  to  a  limit 
of  the  amount  per  OTI  set  forth  in  46  CFR 
515.21,  directly  to  a  claimant  any  sum  or 
siuns  which  Guarantor,  in  good  bith, 
determines  that  the  Applicant  has  failed  to 
pay  and  would  be  held  legally  liable  by 
reason  of  Applicant's  transportation-related 
activities,  or  its  legal  responsibilities  under 
the  1984  Act  and  the  rules  and  regulations 

of  the  FMC.  made  by  Applicant  while  this 
agreement  is  in  efiisct,  regardless  of  the 
financial  responsibility  or  lack  thereof,  or  the 
solvency  or  bankruptcy,  of  Applicant 

8.  Applicant  or  Guarantor  shall 
immediately  give  written  notice  to  the  FMC 


of  all  lawsuits  filed,  judgments  rendered,  and 
payments  made  imder  the  Guaranty. 

9.  Applicant  and  Guarantor  agree  to  handle 
the  processing  and  adjudication  of  claims  by 
claimants  under  the  Guaranty  established 
herein  in  the  United  States,  unless  by  mutual 
consent  of  all  parties  and  claimants  another 
country  is  agreed  upon.  Guarantor  agrees  to 
appoint  an  agent  for  service  of  process  in  the 
United  States. 

10.  This  Guaranty  shall  be  governed  by  the 

laws  in  the  State  of to  the  extent  not 

inconsistent  writh  the  rules  and  regulations  of ' 
the  FMC. 

11.  This  Guaranty  is  effisctive  the day  of 

.  19 ,  12:01  a.m.,  standard  time  at  the 

address  of  the  Guarantor  as  stated  herein  and 
shall  continue  in  force  until  terminated  as 
herein  provided. 

12.  The  Guarantor  hereby  designates  as  the 
Guarantor's  legal  agent  for  service  of  process 

domiciled  in  the  United  States ,  with 

offices  located  in  the  United  States  at 


for  the  purposes  of  enforcing  the  Guaranty 
described  herein. 


(Place  and  Date  of  Execution) 


(Type  Name  of  Guarantor) 

(Type  Address  of  Guarantor) 

By 

(Signature  and  Title) 

Appendix  D  to  Snlqiart  C  of  Part  SIS— 
Ocean  Transportation  Intennediaiy 
(OTI)  Group  Bond  Fonn  [FMC-691 

Form  FMC-69— Federal  Maritime 
Commission 

Ocean  Transpmtation  Intermediary  (OTI) 
Group  Supplemental  Coverage  Bond  Form 
(Section  19.  Shipping  Act  of  1984,  as 
amended  by  the  Ocean  Shipping  Reform  Act 
of  1998  and  the  Coast  Guard  Authorization 
Act  of  1998) 

.  as  Principal  (hereinafter  called 

Principal),  and ,  as  Surety  (hereinafter 

called  Surety)  are  held  and  firmly  bound 
unto  the  United  States  of  America  in  the  siun 

of  S for  the  payment  of  which  sum  we 

bind  ourselves,  our  hein,  executors, 
administrators,  successors  and  assigns, 
jointly  and  severally. 

Whereas,  (Principal) operates  as  a 

group  or  association  of  OTIs  in  the 
waterboroe  foreign  commerce  of  the  United 
States  and  pursuant  to  section  19  of  the 
Shipping  Act  of  1984,  as  amended  by  the 
Ocean  Shipping  Reform  Act  of  1998  and  the 
Coast  Guard  Authorization  Act  of  1998 
("1984  Act"),  files  this  bond  with  the  Federal 
Maritime  Commission: 

Now.  Therefore,  the  conditions  of  this 
obligation  are  that  the  penalty  amount  of  this 
bond  shall  be  available  to  pay  any  judgment 
obtained  or  any  settlement  nude  pursuant  to 
a  claim  under  46  CFR  515.23(b)  against  the 
OTIs  enumerated  in  Appendix  A  of  this  bond 
for  damages  arising  from  any  or  all  of  the 
identified  OTIs'  transportation-related 
activities  under  the  1984  Act,  46  U.S.C  app. 
1701  et  seq.,  or  order  bx  reparations  issued 
pursuant  to  section  11  of  the  1084  Act,  46 
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'.S.C  app.  1710  or  any  penalty  UMSMd 
pursuant  to  section  13  of  the  1984  Act,  46 
U.S.C  app.  1712  that  are  not  covered  by  the 
l^entifiMl  oris'  individual  insurance 
dolicy(ies),  gua>anty(ies)  or  surety  bond(s). 
11  Thii  bond  shall  inure  to  the  benefit  of  any 
ptid  all  persons  who  have  obtained  a 
lodgment  or  made  a  settlement  pursuant  to 
■  claim  under  46  CFR  51S.23Q>)  for  damages 
against  any  or  all  of  the  0Tb  identified  in 
appendix  A  not  covered  by  said  OTls' 
insurance  poIicy(ies),  guaranty(ies)  or  surety 
lbond(s)  arising  from  said  OTb' 
il^ansportation-related  activities  under  the 
t984  Act,  or  order  for  reparation  issued 
[pursuant  to  section  11  (rfthe  1984  Act,  and 
t0  the  benefit  of  the  Federal  Maritime 
<^ommission  for  any  penalty  assessed  against 
laaid  OTIs  pursuant  to  section  13  of  the  1984 
iAcL  Hoiwever.  the  bond  shall  not  apply  to 
diipments  of  used  household  goods  and 
penonal  effects  tor  the  account  of  the 
Oepartment  of  Defense  or  the  account  of 
federal  civilian  executive  agencies  shipping 
under  the  Intemati(mal  Household  Goods 
Program  administered  by  the  General 
Services  Administraticm. 
I ;  The  Surety  consents  to  be  sued  directly  in 
Usspect  of  any  bona  fide  claim  owed  by  any 
Iqr  all  of  the  OTIs  identified  in  Appendix  A 
||ar  damages,  reparations  or  penalties  arisii^ 
^om  the  transportation-related  activities 
under  the  1984  Act  of  the  OTIs  in  the  event 
4>at  such  legil  liability  has  not  been 
:4l«chaiyd  by  the  OTIs  or  Surety  vrithin  10 
I  ^qrs  after  a  claimant  has  obtained  a  final 
l^idgment  (after  appeal,  if  any)  against  the 
oris  from  a  United  States  Federal  or  State 
jCoait  of  competent  jurisdiction  and  has 
'complied  widi  the  procadures  for  collecting 
te  such  a  judgment  pursuant  to  46  CFR 
$19.23(b),  theTedecal  Maritime  Commission, 
all  parties  and  claimants  mutually 
it,  from  a  foreign  court,  or  where  sudi 
Jaimant  has  became  entitled  to  payment  of 
q>ecified  sum  by  virtue  of  a  compromise 
«nt  agreement  made  with  the  OTIs 
Surety  pursuant  to  46  CFR  S15.23(b), 
whereby,  upon  payment  of  die  apeed  sum, 
ttia  Surety  is  to  be  fblly,  iirevocaUy  and 

tionally  discharged  from  all  further 
ity  to  such  claimant 
The  Urinlity  of  the  Surety  shall  not  be 
ischargsd  by  any  payment  or  succaesion  of 
hereunder,  unless  and  until  such 
payment  or  payments  shall  agpegata  the 
tmahy  of  this  bond,  and  in  no  event  ^lall 
the  Stuety's  total  oUigBtian  hereunder 
<Kceed  Ae  amount  per  member  OTI  set  forth 
46  CFR  51S.21  ideotifiad  in  Appendix  A. 
>  amount  per  group  or  asaodation  of 
set  forth  is  46  CFR  515.21.  rqgvdlesa 
the  number  of  OTIs.  claims  or  claimants. 

This  bond  is  effective  the  _  d^  of , 

• ,  and  shall  continue  in  effect  until 

or  terminated  as  herein  provided. 
The  Mndpal  or  tlw  Surety  may  at  any  time 
tenninata  this  bond  by  written  notice  to  the 
federal  Maritime  CommiasioD  at  its  office  in 
Washingtm,  DQ  Such  termination  shall 
became  effective  thirty  (30)  days  after  receipt 
0f  said  notice  by  the  Conunission.  The  Surety 
•hall  not  be  lid>le  for  any  transportation- 
delated  activities  of  the  OTIs  identified  in 
Appendix  A  as  covered  by  the  Principal  after 
he  expiration  of  the  thirty  (30)  day  period. 


but  such  termination  shall  not  affect  the 
liability  of  the  Principal  and  Surety  for  any 
transportation-related  activity  occurring  prior 
to  the  date  when  said  tennination  beomies 
effsctive. 

The  Principal  or  financial  responribility 
provider  vrill  promptly  notify  the 
underwriting  Surety  and  the  Director,  Bureau 
of  Taritb,  Cntificatien  and  Licensing, 
Federal  Maritime  Commission,  Wa^ngton, 
DC  20573.  of  any  additions,  deletions  or 
changes  to  the  OTIs  enumerated  in  ^>pendix 
A.  In  the  event  of  additions  to  appendix  A. 
coverage  vrill  be  effective  upon  receipt  of 
such  notice,  in  writing,  by  the  Commission 
at  its  ofBce  in  Washington.  DC  In  the  event 
of  deletions  to  Appendix  A,  termination  of 
coverage  for  sudiOTUs)  shall  become 
efiisctive  thirty  (30)  d^  after  receipt  of 
written  notice  by  tlie  Commission.  Neither 
the  Principal  nor  the  Surety  shall  be  liable  for 
any  transportaticm-related  activities  of  the 
OTUs)  deletedfrom  Appendix  A  after  the 
expiration  of  the  thirty  (30)  day  period,  but 
such  termination  shall  not  afEsct  the  liability 
of  the  Principal  and  Surety  for  any 
transportation-related  activity  of  said  OTI(s) 
occurring  prior  to  the  date  when  said 
termination  becomes  effective. 

The  underwriting  Surety  vriU  promptly 
notify  the  Director.  Bureau  of  Tarifb. 
Certification  and  Licensing,  Federal  Maritime 
Conunission,  Washington,  DC  20573,  of  any 
claim(s)  against  this  bond. 

Signed  and  sealed  this  _day  of ,  19 , 

(PleaM  type  name  of  signer  under  each 
signature). 

Individual  Principal  or  Partner 
Business  Address 


Individual  Principal  or  Partner 


Business  Address 


Individual  Principal  or  Partner 


Business  Address 


Trade  Name,  if  Any 


Corporate  Principal 


Place  of  Inocrpoiation 


Trade  Name,  if  Any 


Business  Addrees  (Affix  Corporate  Seal) 


By 


Title 


Principal's  Agent  for  Service  of  Process 
(Required  if  Principal  is  not  a  U.S. 
Coiporation) 


Agent's  Address 


Corporate  Siuety 


Business  Address  (Affix  Corporate  Seal) 


By 


Title 

Subpart  D-Oullee  atd 
or 


to  CofiNiiiision 


fSISJI 

(a)  License;  name  and  number.  Each 
licensee  shell  cany  on  its  business  only 
under  the  name  in  which  its  licmase  is 
issued  and  only  under  its  license 
number  as  assigned  by  the  Commission. 
Wherever  the  Uioensee's  name  appears 
on  shipping  doctmients.  its  Coinmission 
license  number  shall  also  be  included. 

(b)  Stationmy  and  billing  fonns; 
notice  of  shipper  affiliation.  (1)  The 
name  and  Ucense  number  of  each 
licensee  shall  be  pennonently  imprinted 
on  the  licensee's  oCBce  stationery  and 
billing  forms.  The  Commission  may 
temporarily  waive  this  requirement  tor 
good  cause  shown  if  the  licensee  rubber 
stamps  or  types  its  name  and 
Commission  license  ntunber  on  sll 
papers  and  invoices  concerned  with  any 
ocean  transportation  intermediary 
forwarding  transaction. 

(2)  When  a  licenaee  is  a  shipper  or 
selW  of  goods  in  intemetiainal 
commerce  or  affiliated  %rith  such  an 
entity,  the  licensee  shall  have  the  option 
of: 

(i)  Identifying  itself  as  such  and/or, 
where  applicable,  listing  its  affilietes  on 
its  office  stationery  and  billing  fbnns,  or 

(ii)  Including  the  following  notice  on 
sudi  items: 

Thia  company  Im  a  Mhipper  or  $tlkT  of 
goods  in  international  coaaaeroB  or  it 
affitiated  with  taeh  an  entity.  Upon  requeet, 
a  general  itateamnt  of  He  batineet  oOiviUet 
and  thoee  of  Ob  afpliatet.  along  with  a 
written  litt  of  Hie  name$  ofmdt  affiliates. 
wOl  be  provided. 

(c)  Uae  ofUcenee  by  othert; 
proidbition.  No  licensee  shall  permit  its 
Ucmse  or  name  to  be  used  by  any 
person  yibo  is  not  a  bona  fide  individual 
employee  of  the  licensee. 
Unincorporrted  branch  offices  of  the 
licensee  may  use  the  license  number 
and  name  of  the  licensee  if  such  brandi 
offices: 

(1)  Have  hem  reported  to  the 
Commission  in  writing;  and 

(2)  Are  covered  by  incraased  financial 
reqxmribility  in  accordance  writh 

§  515.21(a)(5). 

(d)  Arrangements  with  ocean 
transportation  intermediaries  ¥fhose 
licenses  have  been  revoked.  Unless  prior 
written  approval  from  the  Commission 
has  been  obtained,  no  licensee  shall, 
directly  or  indirectly: 


\ 
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(1)  Agree  to  perfonn  ocean 
transportation  intermediary  services  on 
shipments  as  an  associate, 
correspondent,  officer,  employee,  agent, 
or  sub-agent  of  any  person  whose 
license  has  been  revoked  or  suspended 
pursuant  to  §  515.16; 

(2)  Assist  in  the  furtherance  of  any 
ocean  transportation  intermediary 
business  of  such  person; 

(3)  Share  forwarding  fees  or  freight 
compensation  with  any  such  person;  or 

(4j  Permit  any  such  person,  directly  or 
indirectly,  to  participate,  through 
ownership  or  otherwise,  in  the  control 
or  direction  of  the  ocean  transportation 
intermediary  business  of  the  licensee. 

(e)  Amngements  with  unauthorized 
persons.  No  licensee  shall  enter  into  an 
agreement  or  other  arrangement 
(excluding  sales  agency  arrangements 
not  prohibited  by  law  or  this  part)  with 
an  unlicensed  person  that  bestows  any 
fee,  compensation,  or  other  benefit  upon 
the  unlicensed  person.  When  a  licensee 
is  employed  to  perform  ocean 
transportation  intermediary  services  by 
the  agent  of  the  person  responsible  for 
pajring  for  such  services,  the  licensee 
shall  also  transmit  a  copy  of  its  invoice 
for  services  rendered  to  the  person 
paving  those  charges. 

(f)  False  or  fraudulent  claims,  false 
information.  No  licensee  shall  prepare 
or  file  or  assist  in  the  preparation  or 
filing  of  any  claim,  affidavit,  letter  of 
indemnity,  or  other  paper  or  document 
concerning  an  ocean  transportation 
intermediary  transaction  which  it  has 
reason  to  believe  is  false  or  fisudulent, 
nor  shall  any  such  licensee  knowingly 
impart  to  a  principal,  shipper,  common 
caxrier  <v  other  person,  Cdse  information 
relative  to  any  ocean  transportation 
intermediary^^ransaction. 

ig)  Information  provided  to  the 
principal  or  shipper.  No  licensee  shall 
withhold  any  information  concerning  an 
ocean  transportation  intermediary 
transaction  from  its  principal  or 
shipper,  and  each  licensee  shall  comply 
with  the  laws  of  the  United  States  and 
shall  exercise  due  diligence  to  assure 
that  all  infoimaticMi  provided  to  its 
principal  or  shipper  or  provided  in  any 
export  declaration,  bill  of  lading, 
affidavit,  or  other  dociunent  which  the 
licensee  executes  in  connection  with  a 
shipment  is  accurate. 

(n)  Errors  and  omissions  of  the 
principal  or  shipper.  A  licensee  who  has 
reason  to  believe  that  its  principal  or 
shipper  has  not,  with  respect  to  a 
shipment  to  be  handled  by  such 
licensee,  complied  with  the  laws  of  the 
United  States,  or  has  made  any  error  or 
misrepresentation  in.  or  omission  fit)m, 
any  export  declaration,  bill  of  lading, 
affidavit,  or  other  paper  which  the 


principal  or  shipper  executes  in 
connection  with  such  shipment,  shall 
advise  its  principal  or  shipper  promptly 
of  the  suspected  noncompliance,  error, 
misrepresentation  or  omission,  and 
shall  decline  to  participate  in  any 
transaction  involving  such  document 
until  the  matter  is  properly  and  lawfully 
resolved. 

(i)  Response  to  requests  of 
Conunission.  Upon  the  request  of  any 
authorized  representative  of  the 
Commission,  a  licensee  shall  make 
available  promptly  for  inspection  or 
reproduction  all  records  and  books  of 
account  in  connection  with  its  ocean 
transportation  intermediary  business, 
and  shall  respond  promptly  to  any 
lawful  inquiries  by  such  representative. 

(j)  Express  written  authority.  No 
licensee  shall  endorse  or  negotiate  any 
draft,  check,  or  warrant  drawn  to  the 
order  of  its  principal  or  shipper  without 
the  express  written  authority  of  such 
principal  or  shipper. 

(k)  Invoices;  documents  available 
upon  request.  Upon  the  request  of  its 
principal(s)  or  shipper(s),  each  licensee 
shall  provide  a  complete  breakout  of  its 
charges  and  a  true  copy  of  any 
underlying  document  or  bill  of  charges 
pertaining  to  the  licensee's  invoice.  The 
following  notice  shall  appear  on  each 
invoice  to  a  principal  or  shipper 

Upon  request,  we  shall  provide  a  detailed 
breakout  of  the  components  of  all  chaiges 
assessed  and  a  true  copy  of  each  pertinent 
document  relating  to  these  charges. 

(1)  Accounting  to  principal  or  shipper. 
Each  licensee  shall  account  to  its 
principal(s)  or  shipper(s)  for 
overpajrments,  adjustments  of  charges, 
reductions  in  rates,  insurance  refunds, 
insurance  monies  received  for  claims, 
proceeds  of  C.O.D.  shipments,  drafts, 
letters  of  credit,  and  any  other  sums  due 
such  principal(s)  or  shipper(s). 

1515.32    Reconto  raquirvd  to  b*  kapL 
Each  licensee  shall  maintain  in  an 
orderly  and  systematic  manner,  and 
keep  current  and  correct,  all  records  and 
books  of  account  in  connection  with  its 
ocean  transportation  intermediary 
business.  These  records  must  be  kept  in 
the  United  States  in  such  manner  as  to 
enable  authorized  Commission 
personnel  to  readily  determine  the 
licensee's  cash  position,  accounts 
receivable  and  accounts  payable.  The 
licensee  must  maintain  the  following 
records  for  a  period  of  five  years: 

(a)  General  financial  data.  A  current 
numing  account  of  all  receipts  and 
disbiusements,  accoimts  receivable  and 
payable,  and  daily  cash  balances, 
supported  by  appropriate  books  of 
account,  bank  deposit  slips,  canceled 


checks,  and  monthly  reconciliation  of 
bank  statements. 

(b)  Types  of  services  by  shipment.  A 
separate  file  shall  be  maintained  for 
each  shipment  Each  file  shall  include  a 
copy  of  each  document  prepared, 
processed,  or  obtained  by  the  licensee, 
including  each  invoice  for  any  service 
arranged  by  the  licensee  and  performed 
by  others,  with  respect  to  such 
shipment. 

fc)  Receipts  and  di^ursements  by 
shipment.  A  record  of  all  siuns  received 
and/or  disbursed  by  the  licensee  for 
services  rendered  and  out-of-pocket 
expenses  advanced  in  connection  with 
each  shipment,  including  specific  dates 
and  amounts. 

(d)  Special  contracts.  A  true  copy,  or 
if  oral,  a  true  and  complete 
memorandiun,  of  every  special 
arrangement  or  contract  between  a 
licensed  freight  forwarder  and  a 
principal,  or  modification  or 
cancellation  thereof  Bona  fide  shippers 
shall  also  have  access  to  such  records 
upon  reasonable  request. 

f  515.33    Ragulalsd  Persons  Index. 

The  Regulated  Persons  Index  is  a 
database  containing  the  names, 
addresses,  phone/fax  numbere  and 
bonding  information,  where  applicable, 
of  Commission-regulated  entities.  The 
database  may  be  purchased  for  $84  by 
contacting  Bureau  of  Tariffs. 
Certification  and  Licensing,  Federal 
Maritime  Commission.  Washington.  DC 
20573.  Contact  information  is  listed  on 
the  Commission's  website  at 
www.frnc.gov. 

Subpart  E— Freight  Fonwarding  Fees 
and  Compensation 

f51SL4l    Forwaitier  and  principal;  tess. 

(a)  Compensation  or  fee  sharing.  No 
licensed  freight  forwarder  shall  share, 
directly  or  indirectly,  any  compensation 
or  fr«i^t  forwarding  fee  with  a  shipper, 
consignee,  seller,  or  piuchaser.  or  an 
agent,  affiliate,  or  employee  thereof;  nor 
with  any  person  advancing  the  purchase 
price  of  the  property  or  guaranteeing 
payment  therefor;  nor  with  any  person 
having  a  beneficial  interest  in  the 
shipment. 

(b)  Receipt  for  cargo.  Each  receipt  for 
cargo  issued  by  a  licensed  freight 
forwarder  shall  be  clearly  identified  as 
"Receipt  for  Cargo"  and  be  readily 
distineuishable  from  a  bill  of  lading. 

(c)  Special  contracts.  To  the  extent 
that  special  arrangements  or  contracts 
are  entered  into  by  a  licensed  freight 
forwarder,  the  forwarder  shall  not  deny 
equal  terms  to  other  shippera  similarly 
situated. 

(d)  Reduced  forwarding  fees.  No 
licensed  freight  forwarder  shall  render. 
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( IT  oBm  to  render,  any  freight  farwarding 
mvice  free  of  charge  or  at  a  reduced  fee 
n  consideration  of  receiving 

Biation  from  a  conunon  carrier  or 
ither  reason.  Exception:  A 
freight  forwarder  may  perform 
^i^t  forwarding  services  fcnr 
tecognized  relief  agencies  or  charitable 
^trgwnJTati nn«,  which  are  designated  as 
in  the  tariff  of  the  common  carrier, 
of  charge  or  at  reduced  fees, 
(e)  In-plant  ammgements.  A  licensed 
ght  forwarder  may  place  an 
ployee  or  employees  on  the  premises 
I  >f  its  principal  as  part  of  the  services 
1  endered  to  such  principal,  provided* 

(1)  The  in-plant  forwarder 
{ irrangement  is  reduced  to  writing  in  the 
;  nanner  of  a  special  contract  imder 
i  515.32(d).  which  shall  identify  all 
ervices  provided  by  either  party 
%diether  or  not  constituting  a  freight 
forwarding  service);  state  thus  amount  of 
oompensatioo  to  be  received  by  either 
party  for  such  services;  set  fordi  all 
details  ccmceming  the  procurement, 
tenanoe  or  sharing  of  ofBoe 
ties,  personnel,  furnishings, 
[uipment  and  supplies;  desc:ribe  all 
n  of  supervision  or  oversight  of 
le  licensee's  employee(s)  to  be 

~  by  the  principal;  and  detail  all 
ures  for  the  administration  or 
ent  of  in-plant  arrangements 
een  the  parties;  and 
I  The  arrangement  is  not  an  artifice 
a  payment  or  other  unlawful  benefit 
theprindpaL 

(815i42    FofVMndar  and  eentarj 


(a)  Disclosure  of  principal.  The 
dentity  of  the  shipper  must  always  be 
lisclosed  in  the  shipper  identification 
lox  on  the  bill  of  lading.  The  licensed 
ireight  fbrwarder's  name  may  appear 
with  the  name  of  the  shipper,  but  the 
prwarder  must  be  ident&ed  as  the 
(hipper's  agent 

(b)  CertifictMon  required  for 
Tompettsation.  A  common  carrier  may 

y  compensation  to  a  licensed  freight 
irwarder  only  piusuant  to  such 
immon  carrier's  tariff  provisions. 

re  a  common  carrier's  tariff 
irovides  for  the  payment  of 
impensation,  such  compensation  shall 
paid  on  any  shipment  forwarded  on 
ihalf  of  others  where  the  forwarder  has 
brovided  a  written  certification  as 
prescribed  in  paragraph  (c)  of  this 
section  and  the  shipper  has  been 
iisclosed  on  the  bill  of  lading  as 
)rovided  for  in  paragraph  (a)  of  this 
taction.  The  ccanmon  carrier  shall  be 
mtitled  to  rely  mi  such  certification 
mless  it  knows  that  the  certification  is 
ncorrect  The  common  carrier  shall 


retain  such  oertificatiim  for  a  period  of 
five  (5)  years. 

(c)  Form  of  certification.  Where  a 
licensed  freight  forwarder  is  entitled  to 
compensation,  the  forwarder  shall 
proidde  the  common  carrier  with  a 
signed  certification  whidi  indicates  that 
the  fixwaider  has  performed  the 
required  services  mat  entitle  it  to 
omipensation.  Hie  required 
certification  may  be  placed  on  one  copy 
of  the  relevmit  Ull  of  lading,  a  summary 
statement  from  the  forwarder,  the 
fbrwarder's  compensation  invoice,  or  as 
an  endorsement  on  the  carrier's 
compensation  chedL  Each  fnwarder 
shall  retain  evidence  in  its  riufmient 
files  that  the  forwarder,  in  bet,  has 
perfcmned  the  required  services 
enumerated  on  the  oertificadon.  The 
certification  shall  read  as  ioUows: 

The  undeaigned  hereby  cerOfieB  Aat 
neither  H  nor  any  ht^ding  company, 
gubeidiaiy,  affiliate,  officer,  director,  agpnt  or 
executive  oftite  undenigped  Ihu  a  beneficial 
interest  in  diis  ahipmad;  that  it  is  the  holder 

of  valid  FMC  license  No. .  issued  by  the 

Federal  Maritime  Conunistion  and  has 
performed  die  following  services: 

(t)  Engaged,  booked,  secured,  reserved,  or 
contacted  Greedy  tvith  the  carrier  or  its 
agent  for  mace  ahoard  a  vessel  or  confirmed 
weavailaoUity  of  that  space;  and 

(2)  Prepared  and  processed  the  ocean  bill 

3 (lading,  dock  receipt,  or  odier  similar 
ocuxnent  vrhh  respect  to  the  shipment. 

(d)  Compensation  pursuant  to  tariff 
provisions.  No  Uoenspd^ight 
forwarder,  or  employee  thereof,  shall 
accept  compensation  from  a  common 
carrier  vdiich  is  different  from  that 
specifically  provided  for  in  the  carrier's 
effective  tariff(s).  No  conference  or 
group  of  oonmum  carriers  shall  deny  in 
die  export  ccmimerce  of  the  United 
States  compensation  to  an  ocean  freight 
forwarder  or  limit  that  compensation  to 
less  than  a  reasfmable  amoimt. 

(e)  Electronic  data  interchartge.  A 
licensed  freight  forwarder  may  own. 
operate,  or  otherwise  maintain  or 
supervise  an  electronic  data  interchange 
b^ed  computer  system  in  its  forwarding 
business;  however,  the  forwarder  must 
directly  perform  value-added  services  as 
described  in  paragraph  (c)  of  this 
secticm  in  order  to  be  entitled  to  carrier 
compensation. 

(f)  Compensation;  services  performed 
by  underlying  carrier;  exemptions.  No 
licensed  frei^t  forwarder  shall  charge 
or  collect  compensation  in  the  event  the 
underlying  common  carrier,  or  its  agent, 
has.  at  the  request  of  such  fiRwarder, 
performed  any  of  the  forwarding 
services  set  forth  in  §  515.2(1)  unless 
such  carrier  or  agent  is  also  a  licensed 
freight  forwarder,  or  unless  no  other 
licensed  freight  forwarder  is  willing  and 
able  to  perform  such  services. 


(g)  Duplicative  compensation.  A 
common  carrier  shall  not  pay 
oompensatian  for  the  services  described 
in  paragraph  (c)  of  this  section  more 
tlum  once  on  thesame  shipment 

(h)  Non-vessel-operating  common 
carriers;  compensation.  (1)  A  licensee 
operating  as  an  NVOOC  and  a  freight 
forwarder,  or  a  person  related  thereto, 
may  collect  compensation  when,  and 
only  when,  the  following  certification  is 
made  togedier  vrith  the  certification 
required  imder  paragraph  (c)  of  this 
secdon: 

The  undersigned  certifies  that  neither  it 
nor  any  rdated  person  has  issued  a  bill  of 
lading  or  otherwise  undertaken  common 
carrier  responsibility  as  a  non-vessel- 
operating  common  carrier  for  the  ocean 
transportation  oftheshipmeat  covered  by 
dUs  bill  of  lading 

(2)  Whenever  a  person  acts  in  the 
capacity  of  an  NVOCC  as  to  any 
shipment,  such  person  shall  not  collect 
compensation,  nor  shall  any  underijdng ' 
ocean  common  carrier  pay 
ccHnpensation  to  such  person,  for  such 
sh^iment 

(i)  Compensation;  beneficial  interest. 
A  licensed  freight  forwarder  may  not 
receive  compensation  frtmi  a  common 
carrier  with  respect  to  any  shipment  in 
whidi  the  forwarder  has  a  beneficial 
interest  or  with  respect  to  any  shipment 
in  which  any  holding  company, 
subsidiary,  affiliate.  ofBcer.  director, 
agent,  or  executive  of  such  forwarder 
has  a  beneficial  interest 

By  the  Commission. 
Jee^h  C  Polidng. 
Secretary. 

[FR  Doc  98-33554  Filed  12-21-98;  8:45  am) 
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ACTION:  Notice  of  proposed  rulemaking. 

summary:  In  this  Notice  of  Proposed 
Rulemaking  the  Commission  undertakes 
a  comprehensive  review  of  the  45  MHz 
Commercial  Mobile  Radio  Services 
(CMRS)  spectrum  cap  as  part  of  our 
biennial  review  of  the  Commission's 
regulations.  The  Commission  seeks 
comment  on  whether  it  should  repeal. 


'a^  . 


70728  Federal  Register /Vol.  63,  No.  245 /Tuesday,  December  22,  1998 /Proposed  Rules 


modify  or  retain  the  45  MHz  spectrum 
cap.  In  addition,  the  Commission  seeks 
comment  on  a  petition,  submitted  by  the 
Cellular  Telecommunications  Industry 
Association  (CTIA),  to  forbear  from 
enforcement  of  the  CMRS  spectrum  cap 
pursuant  to  section  10  of  the 
Communications  Act  of  1934,  as 
amended.  We  also  seek  comment  on 
whether  we  should  retain,  modify,  or 
repeal  the  cellular  cross-ownersldp  nde. 
DATES:  Comments  are  due  on  or  before 
January  25, 1999.  Reply  comments  are 
due  on  or  before  February  10, 1999. 
ADDRESSES:  All  filings  must  be  sent  to 
the  Commission's  Secretary,  Magalie 
Roman  Salas,  Office  of  the  Secretary, 
Federal  Communications  Commission, 
445  Twelfth  Street,  S.W.;  TW-A325; 
Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATKM  CONTACT: 
David  Krech  or  Pieter  van  Leeuwen, 
Commercial  Wireless  Division,  Wireless 
Jelecommimications  Biueau,  (202)  418- 
0620. 

SUPPLEMENTARY  INFORMATION:  This 
Notice  of  Proposed  Rulemaking  in  WT 
Docket  Nos.  98-205,  96-59.  ON  Docket 
No.  93-252,  adopted  November  19, 
1998,  and  released  E)ecember  10, 1998, 
is  available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center,  Room  230, 1919 
M  Street  N.W.,  Washington  D.C.  The 
complete  text  may  be  purchased  frt>m 
the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  1231  20th  Street,  N.W., 
Washington  DC.  20036  (202)  857-3800. 

Synopsia  of  the  Notice  of  Proposed 
Rulemaking; 

I.  Background 

A.  History  of  the  CMRS  Spectrum  Cap 

1.  The  CMRS  spectrum  cap.  47  CFR 
20.6,  governs  the  amount  of  CMRS 
spectrum  that  can  be  licensed  to  a  single 
entity  within  a  particular  geographic 
area.  Pursuant  to  §  20.6,  a  single  entity 
may  acquire  attributable  interests  in  the 
licenses  of  broadband  Personal 
Communications  Service  (PCS),  cellidar, 
and  Specialized  Mobile  Radio  (SMR) 
services  that  ciunulatively  do  not 
exceed  45  MHz  of  spectnun  within  the 
samegeographic  area. 

2.  'The  CKQIS  spectrum  cap  was 
established  in  Implementation  of 
Sections  3(n)  and  332  of  the 
Communications  Act,  GN  Docket  No. 
93-252.  Third  Report  and  Order,  59  FR 
59945  (November  21, 1994)  [CMRS 
Third  Report  and  Order).  The 
Conunission  found  that  if  licensees  were 
to  aggregate  sufficient  amounts  of 
spectrum,  it  would  be  possible  for  them, 
unilaterally  or  in  combination,  to 


exclude  efficient  competitors,  to  reduce 
the  quantity  or  quality  of  services 
provided,  or  to  increase  prices  to  the 
detriment  of  consiuners.  The 
Commission  found  that  creating  a  cap 
on  broadband  PCS,  SMR,  and  cellular 
licenses  would  prevent  licensees  from 
artificially  withholding  capacity  from 
the  market.  The  Commission  found  that 
a  45  MHz  cap  provided  a  minimally 
intrusive  means  for  ensuring  that  the 
mobile  communications  marketplace 
remained  competitive  and  preserved 
incentives  for  efficiency  and  innovation. 

3.  To  perform  a  spectrum  cap 
analysis,  a  threshold  determination 
must  first  be  made  regarding  whether 
the  CMRS  offerings  under  consideration 
are  serving  markets  that  substantially 
overlap.  The  Commission  adopted  a 
simple  formula  for  this  assessment:  a 
determination  of  whether  the  overlap 
between  geographic  service  areas  or 
hcensed  contoiu^  contains  10  percent  or 
more  of  the  market's  population. 
Assuming  a  10  percent  population 
overlap,  the  rule  next  requires  a 
determination  of  whether  there  is 
common  attributable  ownership.  For 
purposes  of  the  spectrum  cap,  equity 
ownership  of  20  percent  or  more  was 
deemed  attributable.  The  Commission 
also  stated  that  in  determining  when 
cellidar,  broadband  PCS  and  SMR 
licenses  are  held  indirectly  through 
intervening  corporate  entities,  a 
multiplier  would  be  used  to  determine 
attributable  ownership  levels,  consistent 
with  application  of  the  broadcast 
attribution  rules. 

4.  In  Implementation  of  Sections  3(n) 
and  332  of  the  Communications  Act,  GN 
Docket  No.  93-252,  Fourth  Report  and 
Order,  59  FR  61828  (December  2, 1994) 
(CMRS  Fourth  Report  and  Order)  the 
Commission  further  clarified  that 
certain  business  relationships  could 
give  rise  to  attributable  ownership 
interests  for  purposes  of  the  CMRS 
spectrum  cap.  First,  the  Commission 
held  that  resale  agreements  will  not  be 
considered  attributable  interests  because 
resellers  can  neither  exercise  control 
over  the  spectrum  on  which  they 
provide  service  nor  reduce  the  amount 
of  service  provided  over  that  spectrum. 
Second,  the  Commission  found  that 
management  agreements  that  authorize 
managers  of  cellular,  broadband  PCS  or 
SMR  systems  to  engage  in  practices  or 
activities  that  determine  or  significantly 
influence  the  nature  and  types  of 
services  offered,  the  terms  on  which 
services  are  offered,  or  the  prices 
charged  for  such  services,  give  the 
managers  an  attributable  interest  in  that 
licensee.  Finally,  the  Commission  also 
concluded  that  joint  marketing 


agreements  that  affect  pricing  or  service 
offerings  will  be  attributable. 

5.  In  Amendment  of  parts  20  and  24 
of  the  Commission's  Rules — ^Broadband 
PCS  Competitive  Bidding  and  the 
Commercial  Mobile  Radio  Service 
Spectrum  Cap;  Amendment  of  the 
Commission's  Cellular/PCS  Cross- 
Ownership  Rule,  WT  Docket  No.  96-59, 
GN  Docket  No.  90-314,  Report  and 
Order.  61  FR  33859  (July  1, 1996) 
(CMRS  Spectrum  Cap  Report  and  Order) 
appeal  pending  sub  nom.  Cincirmati 
Rell  Tel  Co.  v.  FCC.  No.  96-3756  (6th 
Cir),  recon.  (BellSouth  MO&O)  appeal 
pending  sub  nom.  BellSouth 
Corporation  v.  FCC.  No.  97-1630  (D.C. 
Cir),  the  Commission  reaffirmed  the 
basic  tenets  of  the  CMRS  spectrum  cap 
and  provided  additional  economic 
rationale  for  its  usei  Specifically,  the 
Conunission  provided  an  analysis  of  the 
potential  market  concentrations  using 
the  Herfindahl-Hirschman  Index  (HHI), 
and  foimd  that  a  45  MHz  spectnun  cap 
was  necessary  to  prevent  CMRS  markets 
fit>m  becoming  highly  concentrated.  The 
Commission  found  that  such  a  spectnun 
cap  was  needed  to  ensiue  competition, 
and  that  it  would  adequately  address 
concerns  about  anticompetitive 
behavior  in  the  CMRS  market. 

6.  In  addition  to  reviewing  the  general 
structiue  of  the  CMRS  spectnun  cap,  the 
Commission  also  reconsidered  the 
ownership  and  geographic  attribution 
provisions  of  §  20.6.  In  the  CMRS 
Spectrum  Cap  Report  and  Order,  the 
Commission  revisited  the  use  of  a  20 
percent  attribution  standard  and  found 
it  appropriate  for  use  in  the  CMRS 
spectrum  cap.  Although  the 
Commission  did  not  alter  the  20  percent 
ownership  attribution  standard  in  the 
CMRS  Spectrum  Cap  Report  and  Order, 
it  did  adopt  a  rule  imder  which  it  would 
review  requests  for  waiver  of  the 
attribution  standard.  See  47  CFR  20.6 
Note  3.  The  Commission  also  eliminated 
the  40  percent  attribution  threshold  for 
owner^p  interests  held  by  minorities 
and  women,  but  maintained  it  for  small 
businesses  and  rural  telephone 
companies.  In  considering  changes  to 
the  geographic  attribution  standard,  the 
Conunission  declined  to  alter  the  10 
percent  overlap  definition  because  it 
found  that  an  overlap  of  10  percent  of 
the  population  is  sufficiently  small  that 
the  potential  for  exercise  of  undue 
market  power  by  the  cellular  operator  is 
slight.  In  addition,  the  Commission 
expanded  the  divestiture  provisions  by 
allowing  parties  with  non-controlling, 
attributable  interests  in  CMRS  licenses 
to  have  an  attributable  or  controlling 
interest  in  another  CMRS  application 
that  would  exceed  the  45  MHz  spectrum 
cap  so  long  as  they  followed  our  post- 
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licensing  divestiture  procedures.  In  the 
BellSouth  MOSO,  Conunission  held  that 
the  CMRS  spectrum  cap  is  not  limited 
to  real  time,  two-way  switched  phone 
service,  but  covers  a  variety  of  services 
within  the  definition  of  CMRS. 

B.  Pending  Proceedings  Regarding  the 
CMRS  Spectrum  Cap 

7.  There  are  several  proceedings 
pending  before  the  Ck)mmission  which 
deal  with  different  aspects  of  the  CMRS 
spectrum  cap.  Because  the  Commission 
intends  for  this  proceeding  to  be  a 
comprehensive  re-evaluation  of  the 
CMRS  spectrum  cap,  it  plans  to 
consolidate  these  outstanding  issues  in 
this  proceeding.  The  Commission 
therefore  incorporates  into  this 
proceeding  the  record  of  the  following 
pending  proceedings  on  the  CMRS 
spectrum  cap:  (1)  Petitions  for 
Reconsideration  of  CMRS  Third  Report 
and  Order:  (2)  Petitions  for 
Reconsideration  of  CMRS  Fourth  Report 
and  Order:  (3)  Petitions  for 
Reconsideration  of  CMRS  Spectrum  Cap 
Report  and  Order:  and,  (4) 
Implementation  of  Secti(His  3(n)  and 
332  of  the  Communications  Act — 
Regulatory  Treatment  of  Mobile 
Services,  GN  Docket  No.  93-252,  Third 
Further  Notice  of  Proposed  Rulemaking. 
60  PR  26861  (May  19, 1995).  In  that 
proceeding  the  Conunission  examined 
whether  the  CMRS  spectrum  cap  should 
be  extended  to  all  cellular,  SMR,  and 
broadband  PCS  providers  regardless  of 
whether  they  are  classified  as  Private 
Mobile  Radio  Services  (PMRS)  ot  CMRS 
providers. 

n.  Notice  <rfPropoaed  Rulemaking 

A.  Overview 

8.  The  Commissicm  last  reviewed  the 
CMRS  spectnun  aggregation  limits  in 
1996  in  the  CMRS  Spectrum  Cap  Report 
and  Order.  Section  11  of  the 
Conmiunications  Act  requires  that  the 
Commissicm  review  regidations  "that 
apply  to  the  operation  or  activities  of 
any  provider  of  telecommunications 
service"  and  "detomine  whether  any 
sudi  regulation  is  no  longer  necessary 
in  the  public  interest  as  the  result  of 
meaningful  econcHnic  ctHnpetition 
between  providers  of  such  service."  47 
U.S.C.  161.  In  light  of  the  mandate  in 
section  11  and  the  developments  in  the 
maiketplaoe  since  1996,  the 
Commission  seeks  comment  in  this 
Notice  cm  \^iether  to  retain,  mcxlily,  or 
repeal  the  CMRS  spec:trum  cap. 

B.  Reassessment  of  the  CMRS  Spectrum 
Cap 

9.  Generally,  the  Conunission  believes 
that  the  spectrum  cap  has  been  useful  in 


promoting  competition  in  mobile  voice 
services,  given  that  these  services  were 
largely  available  from  only  two  cellular 
companies  in  eacdi  lcx:ality  prior  to  our 
broadband  PCS  auctions.  The  45  MHz 
limit  was  originally  devised  as  the 
Commission  prepaied  for  its  auc:tion  of 
broadband  PCS  spectrum,  in  response  to 
conc:ems  that  incnmibent  cellular 
providers  had  incentives  to  impede  the 
development  of  competing  networks  to 
preserve  their  competitive  position. 
Under  constraints  imposed  by  the 
CMRS  spec:trum  c»p,  the  Commission 
awarded  broadband  PCS  Ucenses  that 
are  now,  or  will  soon  be,  competing 
directly  with  these  cellular  providers.  In 
many  localities,  significant  new  entry 
into  mobile  voice  services  has  already 
cxxnured.  Moreover,  the  Commission 
expects  that  competition  will  develop 
further  as  remaining  broadband  PCS 
licensees  complete  the  initial  phases  of 
their  network  buildouts.  The 
Commission  believes  that  the 
aggregation  limit  helped  to  promote  the 
likely  emergence  of  at  least  thiee  new 
competitors  in  eac±  mailcet.  In  at  least 
several  markets,  mobile  voice  services 
are  now  being  oSared  by  seven  or  more 
cxnnpetitors.  The  competitive  evolution 
of  these  maricets  may  be  traced  directly 
to  decisions  to  aucticm  additional 
spectrum  well-suited  to  the  provision  of 
mobile  commimications,  and  to  impose 
limits  on  the  extent  to  which  firms  were 
permitted  to  aggregate  spectrum  in  these 
auc:tions.  The  Commission  seeks 
cxmunent  on  this  assessment  that  the 
existing  spectrum  aggregation  limit  to 
date  may  have  promoted  competition  in 
mobile  voice  markets.  The  Commissicm 
seeks  comment  on  how  evidence  of 
emerging  competition  should  be 
factored  into  the  assessment  of  whether 
the  current  cep  should  be  eliminated, 
relaxed  or  redefined.  In  particiilar,  what 
weight  should  these  factors  be  given 
relative  to  HHI  calcidations  or  similar 
measures  of  concentration  of  ownership 
or  control?  Parties  should  provide 
discission  or  analysis  supporting  their 
views.  The  Commission  seeks  comment 
on  the  following  issues  and  how  they 
relate  to  the  question  of  whether  to 
retain,  modify,  or  repeal  the  specrtrum 
c:ap:  (1)  what  are  the  relevant  product 
markets?:  (2)  what  are  the  relevant 
geographic  markets?;  and.  (3)  what  are 
the  relevant  measures  of  maricet 
capacity  (assigned  spectnun, 
operatifflial  specrtrum.  subsc:ribers. 
revenues,  traffic/minutes  of  use.  etc.)? 
10.  The  extent  to  whic:h  services  are 
presently  available  in  individual 
markets  varies  considerably.  In  no 
maricet  have  all  of  the  licensed 
broadband  PCS  providers  begun  offering 


service,  and  in  a  number  of  localities, 
service  is  not  yet  available  from  any 
new  entrant.  Por  purposes  of  assessing 
the  competitive  nature  of  individual 
markets  and  calculating  market  shares, 
the  Department  of  Justice's  Merger 
Guidelines  limit  market  participants  to 
firms  that  currently  prcxluc»  or  sell  the 
relevant  prcxluct  and  those  described  as 
"imcommitted  entrants."  Hence,  for 
purposes  of  conducting  an  analysis  of 
competition  in  wireless  markets,  the 
Commissicm  seeks  comment  on  whether 
to  limit  the  assessment  of  market 
participants  to  only  courent  suppliers 
and  any  other  firms  that  have 
announcod  intentions  to  commence 
operations,  declared  their  intentions  to 
offer  the  relevant  product,  and  will 
inuninently  begin  soliciting  business. 
Particnilarly  in  smaller  towns  and  raial 
markets,  cxUular  incumbents  continue 
to  hold  competitive  advantages  vis-a-vis 
market  entrants  that  are  not  very 
different  from  those  existing  when  the 
cap  was  originally  conceived  and 
implemented.  Spectrum  aggregation 
limits  may  well  continue  to  be  useful  to 
promote  competition  in  at  least  certain 
areas.  The  Commission  invites  comment 
on  these  assessments.  The  Commission 
also  solicits  c:cnnment  on  whether  to 
apply  the  CMRS  spectnun  <:ap  on  a 
mariLet-by-maiket  basis. 

11.  The  Commission  also  believes  that 
with  respect  to  mobile  wireless  services, 
the  spectrum  cep  has  served  the 
purpose  of  constraining  undesirable 
erosion  of  existing  competition  through 
mergers  or  accjuisitions  in  major  < 
mailiets,  where  competition  among 
multiple  carriers  is  most  advanced.  For 
cellular  and  SMR  incnunbents 
especially,  and  perhaps  for  the  early  A- 
and  B-Block  brcMdband  PCS  entrants  as 
well,  inc:entives  exist  for  operaticmal 
carriers  to  explore  in-market  merger 
options.  Hence,  it  appears  likely  that  the 
spectrum  aggregation  limit  has  been  of 
some  value  in  inhibiting  competition- 
noding  spectrum  consolidation.  The 
Commissicm  invites  comment  on  these 
assessments  and  on  the  potential  for 
consolidation  of  CMRS  markets  if  the 
spectrum  cep  were  relaxed  or 
eliminated,  and  whether  suc:h 
consoUdation  would  harm  or  benefit 
consumers.  Ccmunenters  should  provide 
empirical  evidence  cm  the  hanns  or 
benefits  of  consolidaticm  in  CMRS 
maii»ts. 

12.  The  Commission  also  invites 
comment  on  whether  there  are  existing 
disciplinary  factors  in  the  marketplace 
that  may  independently  minimize  the 
likelihood  that  any  single  entity  would 
achieve  an  anticompetitive  level  of 
ownership  of  CMRS  s(>ectrum  in  a 
particular  geographic  area.  For  example, 
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are  there  dis-economies  of  scale  that 
will  limit  the  size  to  which  firms  will 
grow,  and  thus  tend  to  ensure  that  the 
CMRS  sector  will  assume  a  competitive 
structure  even  in  the  absence  of  a 
spectrum  cap?  Is  it  possible  that  capital 
markets  will  not  finance  attempts  by 
individual  firms  to  acquire  spectrum  in 
amounts  or  construct  systems  of  sizes 
that  would  threaten  competition? 
Commenters  arguing  that  such  factors 
lessen  or  eliminate  the  need  for  our 
current  spectrum  cap  should,  where 
possible,  provide  specific  quantifiable 
examples  of  dis-economies,  or  of  points 
at  which  various  types  of  costs  or  risks 
associated  with  owning  or  controlling 
additional  wireless  spectrum  outweigh 
potential  benefits. 

13.  The  Commission  seeks  comment 
on  whether  the  convergence  and 
substitutability  of  other 
telecommunications  networks, 
including  wireline,  cable,  private 
wireless,  and  satellite  networks  among 
others,  should  affect  the  application  or 
public  interest  considerations 
underlying  the  spectrum  cap.  It  is 
important  that  commenters  addressing 
this  issue  supply  detailed  analysis, 
identify  all  underlying  assumptions, 
and  provide  factual  support  for  any 
projections. 

14.  The  Conunission  has  scheduled  an 
auction  for  March  1999,  that  will 
include  licenses  for  operation  on  C  and 
F  block  frequencies.  There  are  certain 
restrictions  on  the  sale  of  entrepreneur 
block  licenses  (C  and  F  blocks).  The 
^mmission  invites  comment  on 
whether  these  rules  are  sufficient  to 
prevent  undesirable  spectrum 
consolidation.  Commenters  should  also 
provide  their  views  on  any  relationship 
between  this  proceeding,  including  the 
timing  of  our  final  decision,  and  the 
successful  completion  of  the  upcoming 
C  block  auction. 

15.  The  Commission  also  seeks 
comment  on  whether  issues  regarding 
economies  of  scope  may  provide  a 
rationale  for  relaxing  the  spectrum 
aggregation  limit.  The  Coramission 
invites  comment  genially  on  the 
concepts  of  economies  of  scope  and 
scale  and  their  relationship  to  spectrum 
aggregation  limits. 

16.  In  re-assessing  the  CMRS 
spectrum  cap,  the  Commission  also 
seeks  comment  on  whether  there  are 
other  efficiency  benefits  or  progress 
toward  other  public  interest  goals  that 
would  flow  from  changes  in  the  cap  that 
might  counterbalance  concerns  about 
j)ossible  anticompetitive  effects 
resulting  bom  increased  geographic 
concentration  of  ownership.  For 
example,  might  a  relaxed  cap  allow 
efficient  deployment  of  third-generation 


wireless  services  that  would  be 
prevented  under  the  present  cap?  Or, 
might  a  relaxed  cap  facilitate  provision 
of  fixed  wireless  services  by  CMRS 
firms,  perhaps  as  universal  service 
providers?  What,  if  any,  impact  would 
altering  the  cap  have  on  the  provision 
of  wireless  services  to  under-served 
areas?  Would  an  enforceable 
commitment  to  provide  such  service  in 
high-cost  or  low-income  areas  override 
anticompetitive  concerns? 

17.  Service  in  rural  areas.  The 
Commission  seeks  comment  on  whether 
the  relative  lack  of  competition  in 
certain  rural  and  other  markets  suggests 
that  there  is  a  continuing  need  for  the 
CMRS  spectrum  cap  in  those  areas. 
Commenters  should  address  whether 
the  cap  should  be  retained,  at  least  in 
those  areas  until  increased  competition 
begins  to  emerge.  On  the  other  hand,  the 
cap  may  affect  the  ability  of  a  CMRS 
provider  to  attain  certain  economies  of 
scale  and  scope.  Spectrum  may  be  made 
newly  available  for  commercial  use 
through  partitioning  agreements,  but  the 
economics  of  offering  service  to  these 
lower-density  populations  may 
nevertheless  limit  the  extent  of 
competitive,  facilities-based  entry.  The 
Commission  seeks  comment  on  whether 
the  existing  spectrum  cap  may  impede 
delivery  of  potentially  lower-cost 
service  to  rural  customers  as  economies 
of  scope  go  uiuealized.  In  particular, 
should  more  concentration  of  spectrum 
in  rural  markets  be  permitted,  perhaps 
allowing  for  leveraging  of  existing 
facilities?  The  Commission  seeks 
comment  on  the  extent  to  which  the 
current  45  MHz  aggregation  limit  may 
be  thwarting  the  realization  of  potential 
economies,  and  solicit  evidence  on  the 
magnitude  of  any  such  savings  or 
efficiencies  in  particular  market 
settings. 

18.  Advancement  of  competition  in 
local  markets.  The  Commission  seeks 
comment  on  how  the  spectrum  cap 
affects  wireless  providers'  ^lity  to 
enter  into  and  compete  in  markets  other 
than  mobile  vmoe  service.  The 
Commission  seeks  comment  cm  the 
extent  to  which  existing  networks  are 
capable  of  economically  supporting  the 
delivery  of  wireless  services  other  than 
fixed  or  mobile  voice  and  paging/ 
messaging.  In  partictilar.  we  invite 
comment  on  the  technical  and  economic 
feasibility  of  offering  dispatch,  high- 
speed Internet,  and  other  two-way  data 
services  over  existing  cellular, 
broadband  PCS.  and  SMR  network 
platforms.  We  also  invite  views  on  the 
extent  to  which  any  limitations  on 
currently  installed  networks  may  be 
eased  in  the  foreseeable  future  as  newly 
available  technologies  are  adopted.  The 


Commission  is  especially  interested  in 
views  on  whether  the  current  spectrum 
cap  is  enhancing  or  impeding  the 
provision  of  wireless  services  as  a 
competitive  alternative  to  wireline 
services. 

19.  Development  and  deployment  of 
new  technologies  and  services.  The 
Commission  seeks  comment  on  whether 
the  spectrum  cap  serves  as  a  barrier  to 
firms  that  wish  to  offer  additional 
services  or  to  adopt  advanced  network 
technologies.  Specifically,  the 
Commission  seeks  comment  on  whether 
the  current  aggregation  limit  poses  an 
obstacle  to  the  introduction  of  more 
advanced  network  technologies.  The 
Commission  also  seeks  comment  on 
whether  the  existing  spectrum  limit 
constitutes  a  significant  constraint  on 
firms'  abilities  to  offer  wireless  local 
loop  or  high-speed  mobile  data  services, 
either  on  a  stand-alone  basis  or  bundled 
with  mobile  voice  services.  In 
particular,  we  invite  comment  on  the 
extent  to  which  companies  are  able  to 
acquire  and  use  spectrum  outside  of 
CMRS  bands  to  achieve  these  goals.  The 
Commission  also  invites  comment  on 
the  possible  use  of  our  waiver  process 
to  consider  petitions  for  supplemental 
spectrum  that  may  be  needed  to  launch 
new  wireless  services. 

C.  Modifications  and  Alternatives  to 
Existing  CMRS  Spectrum  Cap 

i.  Modification  of  Significant  Overlap 
Threshold 

20.The  CMRS  spectrum  cap  prohibits 
a  licensee  from  having  more  than  45 
MHz  of  spectrum  in  broadband  PCS, 
cellular  or  SMR  services  with  significant 
overlap  in  a  geographic  area.  A 
"significant  overlap"  occurs  when  at 
least  ten  percent  of  the  population  of  the 
PCS  licensed  service  area  is  within  the 
cellular  geo^phic  service  area  and/or 
SMR  service  area(s).  47  CFR  20.6(c). 
Therefore,  a  carrier's  spectnun  counts 
toward  the  spectrum  cap  if  the  carrier  is 
licensed  to  sorve  10  percent  or  more  of 
the  population  of  the  designated  service 
area. 

21.  The  Commissicm  seeks  comment 
on  the  effect  of  recent  changes  in  CN^KS 
markets,  particularly  concerning  the 
emergence  of  broadband  PCS  carriers  as 
competitors  to  cellular  operators,  on  the 
rationale  for  a  10  percent  overlap 
threshold.  The  Commission  also  seek 
comment  on  the  public  interest  benefits 
of  increasing  the  threshold  and  whether 
those  benefits  outweigh  any  potential 
for  anticompetitive  concentration  of 
ownership  or  control  of  CMRS  licenses. 

22.  The  Commission  seeks  comment 
on  whether  a  geographic  overlap 
standard  of  greater  than  a  10  percent 
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overlap  should  be  adopted.  If  so,  what 
would  be  a  more  appropriate  standard 
of  geographic  overlap  and  why.  The 
Commission  seeks  comment  on  whether 
a  greater  overlap  may  facilitate 
anticompetitive  behavior.  The 
Commission  also  seeks  comment  on 
what  degree  of  a  permissible  geographic 
overlap  could  promote  anticompetitive 
conduct.  In  addition,  the  Commission 
seeks  comment  on  whether  we  should 
permit  carriers  in  high-cost  and  imder- 
served  markets  to  have  a  greater  than  10 
percent  popidation  overlap,  and  how  we 
should  define  high-cost  and  under- 
served  markets  for  purpose  of  the 
significant  overlap  threshold.  The 
Commission  also  seeks  comment  on 
whether  there  is  a  need  to  allow  a 
greater  overlap  in  high-cost  and  under- 
served  areas  if  we  adopt  oui  proposal  to 
allow  for  a  higher  cap  in  nual  areas.  In 
addition,  the  Commission  seeks 
comment  on  whether  a  separate 
geographic  overlap  standard  for  rural 
areas  may  be  in  the  public  interest  by 
possibly  encouraging  a  greater  number 
of  service  options  and  better  service 
quality.  In  the  alternative,  comment  is 
requested  on  whether  there  is  a 
mechanism  for  triggering  the 
application  of  a  spectrum  cap  in  given 
geographic  areas  that  might  be  superior 
to  our  current  significant  overlap 
standard. 

ii.  Modification  of  45  MHz  Limitation 

23.  The  CMRS  spectrum  cap  allows  a 
single  entity  to  control  up  to  45  MHz  of 
broadband  PCS.  cellular,  and  SMR 
spectrum  in  a  geographic  area.  The 
Commission  seeks  comment  on  whether 
a  45  MHz  CMRS  spectrum  limitation  is 
appropriate  given  increased  competition 
in  the  CMRS  mari^place.  For  instance, 
,the  vast  majority  of  the  broadband  PCS 
licenses  have  been  assigned  and  there 
are  broadband  PCS  licensees  providing 
service  in  competition  with  cellular 
carriers  and  each  other  in  many 
markets.  In  particular,  we  seek  comment 
on  what  would  be  an  appropriate 
spectrum  aggregation  Ihnitation  in  light 
of  cuirmt  and  future  prospects  for 
competition  in  CMRS  markets. 
Commenters  should  provide  analytical 
support  for  any  limitation  that  they 
propose. 

24.  Another  option  would  be  to  raise 
the  45  MHz  limitation  when 
competition  in  relevant  markets  reaches 
a  particiilar  level.  For  example,  one 
possible  option  would  permit  licensees 
to  exceed  the  45  MHz  limit  as  long  as 

a  certain  number  of  competitors  would 
remain  in  a  market  after  the  assignment. 
The  Commission  seeks  comment  on 
such  an  option.  How  many  competitors 
in  a  market  would  be  sufficient  to  allow 


a  licensee  to  exceed  the  45  MHz 
limitation?  Would  the  same  niunber  of 
competitors  be  required  for  wireless 
services  other  than  mobile  voice?  How 
would  the  Commission  identify 
qualifying  competitors?  Should 
facilities-based  competitors  be 
considered?  Should  other  factors  be 
considered  in  additiqii  to  the  number  of 
facilities-based  carriers  in  a  given 
market  in  determining  when  to  lift  the 
restriction?  The  Commission  seeks 
comment  on  whether  there  should  be 
any  restraints  on  how  much  spectrum  a 
licensee  could  obtain  under  such  an 
option. 

25.  A  similar  option  would  be  to 
allow  the  cap  to  be  raised/exceeded  in 
rural  or  tmder-served  areas.  The 
Conunission  seeks  comment  on  the 
benefits  that  may  be  obtained  by  * 
allowing  licensees  serving  rural,  high- 
cost  areas  to  hold  more  than  45  MHz  of 
broadband  CMRS  spectrum  in  those 
areas.  The  Commission  also  seeks 
comment  on  how  to  define  those  areas. 
One  possibility  would  be  to  use  rural 
service  areas,  or  rural  service  areas 
(RSAs).  Another  option  would  be  to  use 
high-cost  areas  as  defined  in  our 
vmiversal  service  proceeding.  The 
Commission  seeks  comment  on  these 
possible  determinations  of  rural/under- 
served  areas.  Commenters  that  suggest 
other  definitions  for  rural  or  under- 
served  areas  are  requested  to  precisely 
set  out  their  proposed  definition,  and 
explain  the  type  and  number  of  areas 
that  would  come  within  that  definition. 

26.  The  Commission  also  seeks 
comment  whether  the  partnerships 
anticipated  imder  this  option  would 
result  in  meaningful  convergence  in 
service  quality  and  rates  between  luban 
and  nual  subscribers.  Furthermore,  the 
Commission  solicits  views  on  whether 
any  claimed  efficiencies  of  scope  are 
likely  to  be  commercially  significant  in 
magnitude  for  operators  in  rural 
markets.  The  Commission  also  invites 
comments  on  whether  this  option 
would  discourage  broadband  PCS 
carriers  firom  extending  their  digital 
network  buildouts  beyond  urban  and 
suburban  o«iters. 

iii.  Modification  of  Ownership 
Attribution  Thresholds 

27.  Under  the  CMRS  spectrum  cap. 
ownership  interests  of  20  percent  or 
more  (40  percent  if  held  by  a  small 
business  or  rural  telephone  company), 
including  general  and  limited 
partnership  interests,  voting  and  non- 
voting stock  interests  or  any  other 
equity  interest  are  considered 
attributable.  47  CFR  20.6(d)(2).  Officers 
and  directors  are  attributed  with  their 
company's  holdings,  as  are  persons  who 


manage  certain  operations  of  licensees, 
and  licensees  that  enter  into  certain 
joint  marketing  arrangements  with  other 
hcensees.  47  CFR  20.6(d)(7).  Stock 
interests  held  in  trust  are  attributable 
only  to  those  who  have  or  share  the 
power  to  vote  or  sell  the  stock.  47  CFR 
20.6(d)(3).  Debt  does  not  constitute  an 
attributable  interest,  nor  are  securities 
affording  potential  future  equity 
interests  (such  as  warrants,  options,  or 
convertible  debentures)  considered 
attributable  until  they  are  converted  or 
exercised.  47  CFR  20.6(d)(5).  The 
Commission  seeks  comment  generally 
on  whether  we  should  modify  any  or  all 
of  these  attribution  criteria.  Commenters 
should  provide  reasoning  and  factual 
support  for  their  positions. 

28.  The  Commission  seeks  comment 
on  whether  we  should  modify  the  20 
percent  ownership  benchmark. 
Specifically,  the  Commission  seeks 
comment  on  the  effect  that  a  20  percent 
attribution  standard  has  on  the  abiUty  of 
CMRS  providers  to  obtain  capital,  and 
on  the  public  interest  benefits  of 
increasing  the  20  percent  attribution 
standard.  The  Commission  also  seeks 
comment  on  what  level  to  set  an 
attribution  standard.  Commenters 
proposing  a  different  standard  shotild 
provide  analytical  support  for  their 
proposals.  The  Commission  seeks 
comment  on  whether  we  should 
increase  the  benchmark  as  it  applies  to 
the  amount  of  non-voting  equity 
interest,  or  interest  held  by  a  limited 
partner.  The  Commission  also  seeks 
comment  on  whether  to  continue  to 
have  a  separate  40  percent  attribution 
standard  for  licenses  that  are  held  by 
small  businesses  or  rural  telephone 
companies  or  whether  this  standard 
shoiild  also  be  modified. 

29.  The  Comnussion  also  seeks 
comment  on  whether  any  of  the  other 
provisions  in  our  ownership  attribution 
criteria  should  be  modified.  Are  there 
any  situations  where  an  entity  can 
acquire  effective  control  over  another 
entity  that  is  not  adequately 
contemplated  imder  our  attribution 
standards?  Alternatively,  are  there 
situations  proscribed  by  our  attributicm 
rules  that  are  inhibiting  competition? 
Commenters  should  be  as  specific  as 
possible  in  identifying  which,  if  any, 
attribution  standards  should  be  changed 
and  in  explaining  the  rationale  and 
ptiblic  interest  benefits  that  might 
accompany  such  a  change  in  our  rules. 
The  Commission  also  seeks  comment  on 
the  waiver  test  for  attribution,  47  CFR 
20.6  note  3.  and  whether  the  waiver  test 
should  be  retained  if  the  20  percent 
attribution  standard  is  modified. 
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iv.  Forbearance  From  Enforcing  the 
CMRS  Spectrum  Cap 

30.  On  September  30, 1998,  CTIA 
petitioned  the  Commission  to  forbear 
from  enforcing  the  spectrum  cap 
pursuant  to  our  authority  under  section 
10  of  the  Act.  47  U.S.C.  160.  The 
Commission  must  forbear  from  applying 
any  regulation  or  provision  of  the  Act  to 
a  telecommunications  carrior  or  service, 
or  class  of  telecommunications  carriers 
or  services,  in  any  or  some  of  its 
geographic  markets,  if  a  three-pronged 
test  is  met.  Specifically,  section  10 
requires  forbearance,  notwithstanding 
47  U.S.C  332(c)(1)(A).  if  the 
Commissitm  determines  that:  (1) 
enforcement  of  such  regulation  or 
provision  is  not  necessary  to  ensure  that 
the  charges,  practices,  classifications,  or 
regulations  by,  for,  or  in  connection 
with  that  telecommunications  carrier  or 
telecommunications  service  are  just  and 
reasonable  and  are  not  unjustly  or 
unreasonably  discriminatory;  (2) 
enforcement  of  such  regulation  or 
provision  is  not  necessary  for  the 

J>rotecti(m  of  consumers;  and  (3) 
lorbearance  from  applying  such 
provision  «*  regulation  is  consistent 
with  the  public  interest. 

31.  To  satisfy  the  first  prong  of  section 
10.  CTIA  relies  on  statements  that  the 
CMRS  market  is  competitive.  CTIA  also 
argues  that  principles  of  antitrust  law 
and  economics  provide  adequate 
protection  against  the  possibility  of 
excessive  concentration  that  the 
spectrum  cap  was  designed  to  safiBguard 
against.  Addressing  the  second  prong. 
CTIA  contends  that  the  Commission's 
section  310(d)  authority  is  an 
appropriate  vehicle  for  the  Commission 
to  eflectuate  the  "ideal  approach 
[which]  is  to  judge  spectrum 
combinations  on  a  case-by-case  basis 
taking  into  account  all  of  the  relevant 
variables  bearing  upon  competition  and 
efficiency,  including  the  service  area 
overlap,  the  populations  in  the 
respective  service  areas,  and  the 
quantity  of  spectrum  currently  allocated 
to  and  *  •  •  sought  to  be  acquired  by 
the  licensee."  CTIA  argues  that  the  third 
prong  is  met  because  the  public  interest 
is  better  served  by  a  case-by-case 
determination  of  permissible  ownership 
structures.  According  to  CTIA.  rigid 
ownership  limitations  endangers 
innovation  and  efficiency  and 
outweighs  the  administrative  biuden 
associated  with  reliance  upon  a  case-by- 
case  approach  to  market  concentration 
issues. 

32.  The  Commission  seeks  comment 
on  the  CTIA  Forbearance  Petition, 
particularly  whether  CTIA's  arguments 
meet  the  standards  of  section  10  for 


forbearance  from  the  spectrum  cap.  In 
regard  to  the  third  prong  of  the  test  and 
in  connection  with  the  above  questions 
regarding  the  re-assessment  of  the  rule 
under  section  11,  it  would  be  useful  for 
commenting  parties  to  consider  and 
comment  upon:  (i)  the  original  purpose 
of  the  particular  rule  in  question;  (ii)  the 
means  by  which  the  rule  was  meant  to 
further  that  piupose;  (iii)  the  state  of 
competition  in  relevant  markets  at  the 
time  the  rule  was  promulgated:  (iv)  the 
current  state  of  competiticm  as 
compared  to  that  which  existed  at  the 
time  of  the  rule's  adoption;  (v)  how  any 
changes  in  competitive  market 
conditions  between  the  time  the  rule 
was  promulgated  and  the  present  might 
obviate,  remedy,  or  otherwise  eliminate 
the  concerns  that  origiiially  motivated 
the  adoptim  of  the  rule;  and  (vi)  the 
ultimate  effect  forbearance  may  have  on 
consumers. 

33.  If  the  Commission,  upon  review  of 
the  record,  finds  that  the  requirements 
set  out  in  section  10  have  been  satisfied, 
and  thus  the  Commission  has  authority 
to  forbear  bom  the  CMRS  spectrum  cap, 
we  seek  comment  on  the  advantages  or 
disadvantages  of  forbearing  from  the  cap 
rather  than  modifying,  sunsetting,  or 
eliminating  it. 

34.  If  the  Commission  fnbears  bom 
enforcing  the  CMRS  spectrum  cap.  what 
step  the  Commission  diould  take  next 
regarding  the  cap?  Should  the 
Commission.  suiMequently,  in  this  or 
another  proceeding,  develop  a  factual 
record  on  what  happened  to  CMRS 
markets  without  the  spectrum  cap  to 
confirm  that  our  conclusions  about  the 
need  for  the  cap  were  correct? 

V.  Sunset  CMRS  Spectrum  Cap 

35.  The  Commission  seeks  c(Nnment 
on  the  public  intoest  benefits  of 
establishing  a  sunset  date  for  the  CMRS 
spectrum  aggregation  limit  in  all  or 
some  markets.  In  particular,  what 
maricet  conditions  that  should  be 
preseift  before  sunsetting  the  cap.  The 
Commission  also  seeks  comment  on 
when  these  market  conditions  are  likely 
to  be  generally  present.  The 
Commissitm  also  seeks  comment  on 
whethw  a  date  cwtain  should  be  set  for 
elimination  of  the  spectrum  aggregation 
limit,  or  if  instead,  the  Commission 
shoiUd  review  the  continuing  need  for 
such  a  restriction  at  a  pre-set  date,  e.g.. 
as  part  of  the  next  biennial  review 
process. 

36.  One  alternative  to  a  uniform  date 
for  sunsetting  the  CMRS  spectrum 
aggregation  limit  in  all  or  some  markets, 
would  be  to  sunset  the  cap  in  selected 
markets  based  on  the  competitive 
concerns  in  the  particiilar  markets  in 
question.  The  Conunission  seeks 


comment  on  whether  it  would  be  in  the 
public  interest  to  sunset  the  CMRS 
spectrum  cap  on  a  market-by-market 
basis,  and  if  so.  what  criteria  should  be 
considered  in  determining  whether  to 
sunset  the  cap  in  a  particidar  maricet. 
One  approach  may  be  to  sunset  the  cap 
when  a  certain  number  of  competitors 
are  present  in  a  market.  The 
Commission  seeks  comment  on  thJK 
approach  and  what  level  of  competiticm 
should  exist  before  we  sunset  the  cap  in 
a  particular  market 

37.  Another  option  would  be  to 
review  certain  types  of  proposed 
transactions  involving  ue  aggregation  of 
CMRS  spectrum  under  our  section 
310(d).  Under  this  approach,  any 
transfers  in  coimection  with  a  merger  or 
acquisition  where  both  parties  have 
directiy  competing  operaticmal  wireless 
services  in  the  same  geographic  market. 
woiUd  no  longer  be  prohibited  imder 
the  spectrum  cap.  Instead,  parties  to 
these  transactions  involving  a 
oombiiution  of  more  than  45  MHz 
would  be  obligated  to  affirmatively 
demcmstrate  that  the  transaction  is  in 
the  public  interest  This  would 
generally  include  a  competitive  analysis 
to  evaluate  whether  the  mterests  of 
consumers  in  relevant  maricets  are 
threatened.  All  other  transactions, 
including  those  involving  overlapping 
licenses  but  wheie  build-out  is  not 
complete  and  service  is  not  operational, 
would  continue  to  be  subject  to 
compliance  with  the  CMRS  spectrum 
cap.  The  Commission  seeks  comment  on 
this  approach. 

vi.  Eliminate  CMRS  Spectrum  Cap 

38.  Uie  Commission  seeks  comment 
on  whether  elimination  of  the  CMRS 
spectrum  cap,  and  reliance  on  case-by- 
case  determinations  of  ownership  issues 
pursuant  to  section  310(d)  of  the 
Conmiunications  Act.  47  U.S.C.  310(d), 
would  serve  the  public  interest. 
Commenters  should  provide  bets  and 
detailed  analysis  supporting  their 
podticm.  The  Commission  also  seeks 
comment  on  the  likelihood  that 
anticompetitive  behavior  would  result 
from  elimination  of  the  cap,  and  request 
that  commenters  identify  what  type  of 
anticompetitive  behavior  is  likely  and 
establish  causality  between  elimination 
of  the  cap  and  that  behavior. 

39.  The  Commission  seeks  comment, 
including  empirical  evidence,  whether 
CMRS  markets  are  sufficiently 
competitive  to  allow  for  removal  of  the 
CMRS  spectrum  cap.  Commenters 
should  address  any  significant  changes 
in  CMRS  markets  and 
telecommunications  markets  in  general 
that  would  directly  support  elimination 
of  the  CMRS  spectrum  cap.  The 


Federal  Register /Vol.  63,  No.  245 /Tuesday,  December  22,  1998 /Proposed  Rules 


70733 


( 1  nmnission  also  seeks  comment 
1  sgarding  the  administrative  burden  that 
Iwlould  presumably  be  placed  on  the 
Cbmmission's  limited  resources  by 
reviewing  ownership  issues  on  a  case- 
by-case  basis. 

1 40.  The  Ckunmission  invites  comment 
mi  the  extent  to  which  other  Federal 
ahd  state  authorities,  given  their 
nsoiiroes  and  broad  responsibilities, 

5ould  be  able  to  eCEsctively  monitor  the 
impetitive  effects  of  smaller  mergers 
id  corporate  acquisitions.  The 
0}mmission  also  seeks  comment  on  the 
'  lility  that  Federal  and  state  authorities 
ve  imdOT  antitrust  laws  to  protect 
impetition  in  cases  where  competition 
y  not  yet  be  adequately  developed. 

).  Cellular  Cross-Interest  Rule 

Section  22.942  of  the 

on's  rules  prohibits  any 
in  from  having  a  direct  or  indirect 
piwnership  interest  in  licenses  for  both 
^Uular  diannel  block  in  overlapping 
f:kllular  geographic  service  areas 
[CGSAs).  47  CFR  22.942.  Given  the 
clianges  in  mobile  voice  markets,  and 
fucX  that  many  maricets  no  longer 
prise  primarily  cellular  duopolies, 
in  1991  when  the  rule  was  adopted. 
10  Commission  seeks  comment  on 
Whether  to  retain,  modify,  or  repeal 
Sj  22.942. 

1  42.  The  Qunmission  seeks  ccnnment 
m  whether  the  CMRS  spectrum  cap 
^vides  sufBdent  protection  from 
anticompetitive  bdiavior  by  cellular 
licenses  in  the  same  maricet. 
Commenters  should  also  address 
i^hethear  we  should  eliminate  the 
qellular  cross-ownership  rule  if  we 
decide  to  eliminate  the  CMRS  spectrum 
^p. 

43.  Where  the  structure  of  these 
1  oarinets  has  not  changed  significantly, 
Ine  CtHnmission  seeks  omment  on 
il^hether  the  original  purpose  of  the  rule 
\^y  still  be  served  by  its  application. 
Namely,  where  cellular  licensees  are 
^till  the  predominant  providers  of 
i^obile  voice  services,  is  the  cellular 
aross-intmest  rule  may  still  be  necessary 
to  guarantee  the  competitive  nature  of 
the  cellular  industry  and  to  foster  the 
levelopment  of  competing  systems?  The 
immission  seeks  comment  on  whether 
modify  the  cellular  cross-ownership 
Je  so  that  it  does  not  apply  in  certain 
( ircumstances.  One  posdbiUty  would  be 
1 0  have  the  rule  apply  only  in  markets 
'  vhere  there  are  a  limited  number  of 
(  ompetitors  to  the  cellular  providers. 
'  lie  Commission  seeks  comment  on 
rhat  would  be  an  appropriate  threshold 

determining  in  which  markets  the 

ule  woiild  not  apply.  The  Commission 

eeks  comment  on  the  potential  efiiects 


of  such  an  application  of  the  cellular 
cross-ownership  rule. 

44.  The  Commission  also  seeks 
comment  on  whether  we  should  relax 
the  current  attribution  rules  related  to 
this  rule.  For  example,  should  an  entity 
that  controls  the  cellular  A  block  be 
allowed  to  have  some  interest  in  the 
cellular  B  block  in  the  same  market? 
Further,  should  the  current  limit  on 
what  a  non-controlling  interest  holder 
may  have  in  each  cellular  license  in  a 
given  market  be  relaxed?  Commenters 
are  asked  to  address  the  competitive  and 
public  interest  implications  of  their 
proposals. 

m.  Concinsioa 

45.  In  this  Notice  of  Proposed 
Rulemaking,  the  Commissitxi  sedcs 
comment  on  whether  the  {Kesent  CMRS 
spectrum  cap  furthers  the  public 
interest  and  encourages  competition, 
consistent  writh  spirit  of  the 
Communicaticms  Act.  The  Commission 
also  seeks  comment  on  whether  to 
retain,  foibear  from,  eliminate,  or 
modify  the  present  cap.  In  particular, 
the  Commission  seeks  comment  cm  the 
petition  filed  by  CriA  requesting 
fbibearanoe  frooa  applying  the  CMRS 
spectrum  cap.  The  Commission  also 
seeks  comment  on  whether  we  should 
retain,  modify,  at  repeal  the  cellular 
cross-interest  rule. 

IV.  Procedural  Matters  and  Ordering 
Oai 


A.  Regulatory  Flexibility  Analysis 

46.  As  required  by  the  Regulatory 
FlexibiUty  Act  (RFA).  see  5  U.S.C  603, 
the  Commission  has  pr^Mred  this 
biitial  Regulatory  Flexibility  Analysis 
(IRFA)  of  the  possible  impact  on  small 
entities  of  the  rules  proposed  in  the 
Notice  of  Proposed  Rulemaking  (Notice) 
in  WT  Docket  No.  98-205.  Written 
public  comments  are  requested  on  the 
IRFA.  Qmunents  on  the  IRFA  must  have 
a  separate  and  distinct  heading 
designating  them  as  responses  to  the 
IRFA  and  must  be  filed  by  the  deadlines 
for  commmts  on  the  Notice.  The 
Commission  will  send  a  copy  of  the 
Notice,  including  this  IRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration.  In  addition, 
the  Notice  and  IRFA  (or  siunmaries 
thereof)  will  be  published  in  the  Fedmal 


i.  Need  for,  and  objectives  of,  the 
proposed  rules: 

47.  As  part  of  its  biennial  regulatory 
review,  pursuant  to  section  11  of  the 
Communications  Act,  47  U.S.C  161,  the 
Conunission  solicits  comment  on 
whether  we  shoidd  retain,  modify,  or 
eliminate  the  commercial  mobile  radio 


service  (CMRS)  spectnmi  cap,  47  CFR 
20.6.  In  this  Notice  of  Proposed 
Rulemaking  (Notice),  the  Commission 
also  seeks  conunent  on  the  petition  to 
forbear  from  enfrncement  of  the  CMRS 
spectrum  c^  filed  by  the  Cellular 
Telecommunications  Industry 
Association  on  September  30, 1998.  The 
discussion  in  the  Notice  is  focused  on 
whether  to  retain,  modify,  eliminate  or 
forbear  from  enforcing  the  spectrum  cap 
by  looking  at  the  competitive  changes  hi 
the  CA4RS  maricet.  reexamining  the  goals 
that  the  spectnun  cap  was  initially 
designed  to  achieve,  and  seeking 
comment  on  whether  there  are  less 
restrictive  measures,  or  additional 
public  interest  goals  we  should  consider 
in  determining  whether  to  eliminate  or 
modify  the  spectrum  aggregation  limits. 
Additionally,  the  Commission  seeks 
comment  on  how  our  analysis  may 
diffsr  in  the  context  of  markets  with 
many  wireless  competitors,  as  opposed 
to  maricets.  Ux  example,  in  rural  or  high- 
cost  areas,  where  few  or  no  broadband 
Personal  Communications  Service  (PCS) 
providers  may  have  initiated  service, 
and  whether  we  should  consider  the 
rule  <Hi  a  market-by-maricet  basis.  The 
Notice  sets  forth  several  different 
possible  modifications  or  alterations  to 
the  cap  and  seAs  comments  on  them, 
as  well  as  other  options  that 
commenters  may  suggest  Specific 
issues  raised  for  comment  include:  (1) 
expanding  the  allowable  amount  of 
geographic  overlap  between  a  licensee's 
vuious  broadband  CMRS  holdings:  (2) 
increasing  the  amount  of  spectrum  that 
a  single  entity  may  hold  beyond  45 
MHz;  (3)  altering  the  ownership 
attribution  rules  associated  with  the 
spectrum  cap;  (4)  fbrt>earing  from 
raifbroement  of  tlie  CMRS  spectnun  cap 
pursuant  to  our  authority  under  section 
10  of  the  Communications  Act.  47 
U.S.C.  160;  (5)  establishment  of  a  sunset 
for  the  CMRS  spectrum  cap;  and.  (6) 
elimination  the  CMRS  spectrum  cap  and 
reliance  on  a  case  by-case  analysis  of 
the  potential  competitive  efiiects  of  a 
proposed  spectrum  holding  piusuant  to 
section  31(Kd)  of  the  Communications 
Act.  47  U.S.C.  310(d).  The  Commission 
also  solicits  comment  on  whether  we 
should  retain,  modify,  or  repeal  the 
cellular  cross-ownership  rule.  47  CFR 
22.942. 

ii.  Legal  basis: 

48.  The  proposed  action  is  authorized 
under  sections  1, 4(i).  10. 11.  303(g).  and 
303(r)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  151. 154(i). 
160. 161,  303(g)  and  303(r). 

iii.  Description  and  estimate  of  the 
number  of  small  entities  to  which  rules 
will  apply: 
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49.  The  RFA  directs  agencies  to 
provide  a  description  of  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  will  be  affected  by 
our  rules.  5  U.S.C.  603(b)(3),  604(a)(3). 
The  RFA  generally  defines  the  term 
"small  entity"  as  having  the  same 
meaning  as  the  terms  "small  business," 
"small  organization,"  and  "small 
governmental  jurisdiction."  5  U.S.C. 
601(6).  A  small  organization  is  generally 
"any  not-for-profit  enterprise  which  is 
independently  owned  and  operated  and 
is  not  dominant  in  its  field."  5  U.S.C. 
601(4).  Nationwide,  there  are  275,801 
small  organizations.  "Small 
governmental  jurisdiction"  generally 
means  "governments  of  cities,  coimties, 
towns,  townships,  villages,  school 
districts,  or  special  districts,  with  a 
population  of  less  than  50,000."  5 
U.S.C.  601(5).  As  of  1992,  there  were 
85,006  such  jurisdictions  in  the  United 
States. 

50.  In  addition,  the  term  "small 
business"  has  the  same  meaning  as  the 
term  "small  business  concern"  under 
Section  3  of  the  Small  Business  Act.  5 
U.S.C.  601(3).  Under  the  Small  Business 
Act,  a  "small  business  concern"  is  one 
which:  (1)  is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  meets  any 
additional  criteria  established  by  the 
Small  Business  Administration  (SBA). 
15  U.S.C.  632. 

51.  The  Notice  could  result  in  rule 
changes  that,  if  adopted,  would  affect  all 
small  businesses  that  currently  are  or 
may  become  bcensees  of  the  broadband 
PCS,  cellular  and/or  specialized  mobile 
radio  (SMR)  services.  To  assist  the 
Commission  in  analyzing  the  total 
number  of  affected  small  entities, 
commffliters  are  requested  to  provide 
estimates  of  the  nmnber  of  small  entities 
that  may  be  affected  by  any  rule  changes 
resulting  from  the  Notice.  The 
Commission  estimates  the  following 
number  of  small  entities  may  be  affected 
by  the  proposed  rule  changes: 

52.  Cellular  Radiotelephone  Service. 
The  Commission  has  not  developed  a 
definition  of  small  entities  applicable  to 
cellular  licensees.  Therefore,  the 
applicable  definition  of  small  entity  is 
the  definition  under  the  SBA  rules 
applicable  to  radiotelephone  companies. 
TTiis  definition  provides  that  a  small 
entity  is  a  radiotelephone  company 
employing  no  more  than  1,500  persons. 
13  CFR  121.20.  The  size  data  provided 
by  the  SBA  does  not  enable  us  to  make 

a  meaningful  estimate  of  the  number  of 
cellular  providers  which  are  small 
entities  because  it  combines  all 
radiotelephone  companies  with  1000  or 
more  employees.  The  1992  Census  of 
Transportation.  Communications,  and 


Utilities,  conducted  by  the  Bureau  of  the 
Census,  is  the  most  recent  information 
available.  This  document  shows  that 
only  twelve  radiotelephone  firms  out  of 
a  total  of  1,178  such  firms  which 
operated  during  1992  had  1,000  or  more 
employees.  Therefore,  even  if  all  twelve 
of  these  firms  were  cellular  telephone 
companies,  nearly  all  cellular  carriers 
were  small  businesses  under  the  SBA's 
definition.  The  Commission  assumes, 
for  purposes  this  IRFA,  that  all  of  the 
current  cellular  licensees  are  small 
entities,  as  that  term  is  defined  by  the 
SBA.  In  addition,  the  Commission  notes 
that  there  are  1,758  cellular  licenses; 
however,  a  cellular  licensee  may  own 
several  licenses.  The  most  reliable 
source  of  information  regarding  the 
number  of  cellular  service  providers 
nationwide  appears  to  be  data  the 
Conunission  publishes  annually  in  its 
Telecommunications  Industry  Revenue 
report,  regarding  the 
Telecommunications  Relay  Service 
(TRS).  The  report  places  cellular 
licensees  and  Personal  Communications 
Service  (PCS)  licensees  in  one  group. 
According  to  the  data  released  in 
November  1997.  there  are  804 
companies  reporting  that  they  engage  in 
cellular  or  PGS  service.  It  seems  certain 
that  some  of  these  carriers  are  not 
independently  owned  and  operated,  or 
have  more  than  1,500  employees: 
however,  the  Commission  is  unable  at 
this  time  to  estimate  with  greater 
precision  the  niunber  of  cellular  service 
carriers  qualifying  as  small  business 
concerns  imder  the  SBA's  definition. 
For  purposes  of  this  IRFA.  the 
Commission  estimates  that  there  are 
fewer  than  804  small  cellular  service 
carriera. 

53.  Broadband  PCS.  The  broadband 
PCS  spectrum  is  divided  into  six 
frequency  blocks  designated  A  through 
F.  The  Commission  has  defined  "small 
entity"  in  the  auctions  for  Blocks  C  and 
F  as  a  firm  that  had  average  gross 
revenues  of  less  than  $40  million  in  the 
three  previous  calendar  years.  This 
definition  of  "small  entity"  in  the 
context  of  broadband  PCS  auctions  has 
been  approved  by  the  SBA.  The 
Commission  has  auctioned  broadband 
PCS  licenses  in  blocks  A  through  F.  Of 
the  qualified  bidders  in  the  C  and  F 
block  auctions,  all  were  entrepreneurs. 
Entrepreneurs  was  defined  for  these 
auctions  as  entities,  together  with 
affiliates,  having  gross  revenues  of  less 
than  $125  million  and  total  assets  of  less 
than  $500  million  at  the  time  the  FCC 
Form  175  application  was  filed.  Ninety 
bidders,  including  C  block  auction 
winners,  won  493  C  block  licenses  and 
88  bidders  won  491  F  block  licenses. 


For  pmposes  of  this  IRFA.  the 
Commission  assiunes  that  all  of  the  90 
C  block  broadband  PCS  licensees  and  88 
F  block  broadband  PCS  licensees,  a  total 
of  178  licensees,  are  small  entities. 

54.  Specialized  Mobile  Radio  (SMR). 
The  Conunission  awards  bidding  credits 
in  auctions  for  geographic  area  800  MHz 
and  900  MHz  SMR  licenses  to  firms  that 
had  revenues  of  no  more  than  $15 
million  in  each  of  the  three  previous 
calendar  years.  This  regulation  defining 
"small  entity"  in  the  context  of  800 
MHz  and  900  MHz  SMR  has  been 
approved  by  the  SBA.  The  Commission 
does  not  know  how  many  firms  provide 
800  MHz  or  900  MHz  geographic  area 
SMR  service  pursuant  to  extended 
implementation  authorizations,  nor  how 
many  of  these  providers  have  annual 
revenues  of  no  more  than  $15  million. 
One  firm  has  over  $15  million  in 
revenues.  The  Commission  assumes  for 
piuposes  of  this  IRFA  that  all  of  the 
remaining  existing  extended 
implementation  authorizations  are  held 
by  small  entities,  as  that  term  is  defined 
by  the  SBA.  The  Commission  has  held 
auctions  for  geographic  area  licenses  in 
the  900  MHz  SMR  band,  and  recently 
completed  an  auction  for  geographic 
area  800  MHz  SMR  licenses.  There  were 
60  winning  bidden  who  qualified  as 
small  entities  in  the  900  MHz  auction. 
Tbere  were  10  winning  bidders  who 
qiialified  as  small  entities  in  the  800 
MHz  auction. 

iv.  Description  of  reporting,  record 
keeping  and  other  compliance 
requirements: 

55.  The  Notice  proposes  no  additional 
reporting,  record  keeping  or  other 
compliance  measures. 

v.  Steps  taken  to  minimize  the 
significant  economic  impact  on  small 
entities,  and  significant  alternatives 
considered: 

56.  The  CMRS  spectrum  cap  was 
established  in  1994  in  the  CMRS  Third 
Report  and  Order,  and  was  reaffirmed  in 
the  CMRS  Spectrum  Cap  Report  and 
Order.  Since  that  time,  there  have  been 
several  developments  that  have 
significantly  affected  CMRS  markets. 
Through  this  notice  the  Commission,  as 
part  of  the  Commission's  biennial 
regulatory  review  pursuant  to  section  11 
of  the  Act.  seeks  to  develop  a  record 
regarding  whether  the  CMRS  spectrum 
cap  continues  to  make  regulatory  and 
economic  sense  in  the  current  and 
foreseeable  wireless 
telecommunications  markets.  Likewise, 
the  Commission  seeks  comment  on 
whether  there  continue  to  be  a  need  for 
the  cellular  cross-interest  rule.  We 
request  conunent  on  whether  retention, 
modification,  elimination  or  forbearance 
from  enforcement  of  the  CMRS 
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spectrum  cap  is  appropriate  with 
respect  to  small  business  that  are 
licensees  of  the  broadband  PCS,  cellular 
and/or  SMR  services.  We  also  request 
comment  on  whether  retention, 
modification  or  elimination  of  the 
cellular  cross-interest  rule  is  appropriate 
with  respect  to  small  businesses  that  are 
cf  ^ular  licensees. 

I  Vi.  Federal  rules  which  overlap, 
di^licate,  or  conflict  with  these 
proposed  rules: 
None. 

R  \Ex  Parte  Rules— Permit-But-Disclose 
Fybceedings 

58.  This  is  a  permit-but-disclose 
nbtice  and  comment  rulemaking 
proceeding.  Ex  parte  presentations  are 
pemnitted  except  diuing  the  Sunshine 
Agenda  period,  provided  they  are 
closed  as  provided  in  the 
9mmission's  rules.  See  generally  47 
,  1.1201, 1203,  and  1.1206(a). 

\Comment  Dates 

}9.  Pursuant  to  Sections  1.415  and 
119  of  the  Commission's  rules,  47  CFR 
il5, 1.419,  interested  parties  may  file 
Imments  on  or  before  January  25, 
_  )99,  and  reply  comments  on  or  before 
February  10,  1999.  Comments  and  reply 
Qomments  should  be  filed  in  WT  Dodcet 
No.  98-205.  Comments  may  be  filed 
u$ing  the  Commission's  Electronic 
Comment  Filing  System  (ECFS)  or  by 
filing  paper  copies.  See  Electronic  Filing 
of  Documents  in  Rulemaking 
Proceedings,  63  FR  24,121  (1998). 
,  60.  Comments  filed  through  the  ECFS 
^jin  be  sent  as  an  electronic  file  via  the 
Ifhemet  to  <http://www.fcc.gav/e-file/ 
ecfs.html>.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  nled. 
Comments  and  reply  comments  should 
be  filed  in  WT  Docket  No.  9a-205.  In 
C(>mpleting  the  transmittal  screen, 
OOmmentOTS  should  include  their  full 
n$me.  Postal  Service  mailing  address, 
4Ad  the  applicable  docket  or  ruleradung 
number.  Parties  may  also  submit  an 
electronic  conunent  by  Internal  e-wil. 
To  get  filing  instructimis  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ec&dfcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  <your  e-mail 
address."  A  sample  form  and  directions 
will  be  sent  in  reply. 
!  1 61.  Parties  who  choose  to  file  by 
paper  must  file  an  original  and  four 
copies  of  each  filing.  All  filings  must  be 
Mnt  to  the  Commission's  Secretary, 
Magalie  Roman  Sales,  Office  of  the 
Secretary,  Federal  Commimications 
Commission,  445  Twelfth  Street,  S.W.; 
'  ;]W-A325:  Washington,  D.C.  20554. 
62.  Parties  who  choose  to  file  by 
iper  should  also  submit  their 


comments  on  diskette.  These  diskettes 
should  be  submitted  to  the  Policy  and 
Rules  Branch,  Commercial  Wireless 
Division,  Wireless  Telecommunications 
Bureau,  Room  700,  2100  M  Street,  N.W., 
Washington,  D.C.  20554.  Such  a 
submission  should  be  on  a  3.5  inch 
diskette  formatted  in  an  IBM  compatible 
format  using  WordPerfect  5.1  for 
Windows  or  compatible  software.  The 
diskette  should  be  accompanied  by  a 
cover  letter  and  should  be  submitted  in 
"read  only"  mode.  The  diskette  should 
be  clearly  labelled  with  the  commenter's 
name,  proceeding  (Docket  No.98-205). 
type  of  pleading  (comment  or  reply 
comment),  date  of  submission,  and  the 
name  of  the  electronic  file  on  the 
diskette.  The  label  should  also  include 
the  following  phrase  "Disk  Copy — Not 
an  Original."  Each  diskette  should 
contain  only  one  party's  pleadings, 
preferably  in  a  single  electronic  file.  In 
addition,  commenters  must  send 
diskette  copies  to  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  1231  20th 
Street,  N.W.,  Washington,  D.C.  20037. 

D.  Initial  Paperwork  Reduction  Act  of 
1995  Analysis 

63.  This  Notice  of  Proposed 
Rulemaking  does  not  contain  a 
proposed  information  collection. 

E.  Ordering  Clauses 

64.  It  ordered  that,  pursuant  to  the 
authority  of  sections  1,  4(i),  10, 11, 
303(g),  and  303(r)  of  the 
Commxinications  Act  of  1934,  as 
amended,  47  U.S.C.  151, 154(i),  160, 
161,  303(g),  and  303(r),  this  Notice  of 
Proposed  Rulemaking  is  hereby 
adopted. 

65.  It  is  further  ordered  that  the 
Commission's  Office  of  Public  Afiiairs, 
Reference  Operations  Division,  shall 
send  a  copy  of  this  Notice  of  Proposed 
Rulemaking,  including  the  Initial 
Regulatory  Flexibility  Analysis,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Subject  in  47  CFR  Peru  20  aad 
22 

Communications  common  carriers. 
Federal  Communications  Commission. 
Magalie  Roman  Salas, 
Secretary. 

(FR  Doc.  98-33775  Filed  12-21-98;  8:45  am] 
■lUJNQ  coca  tris-oi-p 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  193 

[Docket  No.  RSPA-07-3002:  Notice  ^ 

RIN2137-AD11 

PIpelina  Safety:  Incorporation  of 
Standard  NFPA  59A  In  the  Uquefiad 
Natural  Qas  Regulations 

agency:  Research  and  Special  Programs 

Administration  (RSPA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
replace  substantive  portions  of  siting, 
design,  construction,  equipment  and  fire 
protection  provisions  of  Liquefied 
Natural  Gas  (LNG)  regulations  and 
incorporate  by  reference  the  American 
National  Standards  Institute  (ANSI), 
National  Fire  Protection  Association 
(NFPA)  Standard  59A  (1996  edition), 
titled  "Standards  for  the  Production, 
Storage  and  Handling  of  Liquefied 
Natural  Gas  (LNG)".  This  document 
proposes  to  amend  remaining  LNG 
regulations  including  some  operation 
and  maintenance  requirements.  These 
proposed  changes  are  intended  to 
enable  operators  to  utilize  current 
technology,  materials,  and  practices, 
thereby  reducing  costs  and  enhancing 
economic  growth.  These  changes  will 
eliminate  unnecessary  or  burdensome 
requirements  while  maintaining  current 
levels  of  safety.  The  proposed  rule  is 
consistent  with  the  President's  goals  of 
regulatory  reinvention  and 
improvement  of  customer  service. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  this  notice  of 
prop<wed  rulemaking  (NPRM)  by  K4arch 
22, 1999.  Late  filed  comments  will  be 
considered  to  the  extent  practicable. 
ADORESSEt:  Written  conunents  on  the 
subject  of  this  doaunent  roust  be 
submitted  in  duplicate  to  the  Dodwts 
Facility.  U.S.  Department  of 
Transportation,  400  Seventh  Street,  SW. 
Plaza  401,  Washington,  DC  20590-0001. 
Comments  should  identify  the  docket 
and  document  number  stated  in  the 
heading  of  this  dociunent.  Alternatively, 
comments  may  be  submitted  via  e-mail 
to  "ops.comments9r8pa.dot.gov."  The 
docket  facility  is  open  from  9:00  a.m.  to 
5:00  p.m.,  Monday  through  Friday, 
except  holidays.  All  comments  received 
will  be  electronically  scanned  into  the 
doc^t  and  will  be  accessible  at  http:// 
dms.dot.gov.  General  information  aoout 
the  RSPA/Office  of  Pipeline  Safety 
programs  can  be  reviewed  by.  accessing 
OPS's  homepage  at  http://ops.dot.gov. 
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FOR  FURTHER  MFORIAATION  CONTACT: 
Mike  Israni,  (202)  366-4571,  or  by  e- 
mail:  mike.israni@rspa.dot.gov, 
regarding  the  subject  matter  of  this 
proposed  rule,  or  the  Dockets  Facility 
(202)  366-9329,  for  copies  of  this 
document  or  other  material  in  the 
docket. 
SUPPLEMENTARY  INFORMATKNI: 

L  Background 

On  August  26. 1996.  the  NFPA 
petitioned  RSPA,  requesting  that  the 
substantive  portions  of  49  CFR  Part  193 
be  replaced  with  ANSI/NFPA  59A  (1996 
edition),  titled  "Standards  for  the 
Production,  Storage  and  Handling  of 
Liquefied  Natiual  Gas  (LNG)".  The 
petition  specifically  recommends 
removing  the  Subparts  on  siting,  design, 
construction,  equipment  and  fire 
protection,  and  instead  referencing 
chapters  1  through  9  of  the  ANSI/NFPA 
59A  (1996  edition).  The  petition 
recMinunends  retaining  the  Subparts  on 
operation,  maintenance,  personnel 
qualification  and  training,  and  security, 
with  some  minor  changes. 

The  existing  Federal  safety  standards 
for  LNG  facilities  were  developed  as  a 
result  of  the  Pipeline  Safety  Act  of  1979, 
now  re-codified  in  49  United  States 
Code  Section  60103.  In  1979.  Congress 
determined  that  the  public  would  be 
better  served  if  the  US  Departmoit  Of 
Transportation  (DOT)  developed  its  own 
standards  for  the  LNG  industry.  Prior  to 
July  1. 1976.  no  Federal  standards  for 
LNG  facilities  existed.  The  existing 
standard,  specifically  dealing  with  the 
LNG  industry  that  is  associated  with  the 
pipeline  facilities,  was  issued  as  a  Final 
Rule  on  February  11. 1980  (45  FR  9203] 
and  now  appears  at  49  CFR  Part  193. 
Between  July  1. 1976  and  February  11. 
1980.  LNG  facilities  were  required  to 
follow  ANSI/NFPA  59A  (1972  edition) 
and  Part  192. 

In  1974.  the  Office  of  Pipeline  Safety 
(OPS)  hired  Arthur  D.  Little  consulting 
firm  (ADL)  to  conduct  a  study  on  safety 
information  on  LNG  facilities.  The  ADL 
produced  a  report  titled  "Technology 
and  Current  Practices  for  Processing. 
Transferring,  and  Storing  Liquefied 
Natural  Gas,"  which  included  a 
comparative  analysis  of  national,  state, 
local,  industrial,  and  professional 
society  codes,  standards,  practices  and 
regulations  relating  to  LNG  facilities. 
The  study  identified  and  analyzed  many 
areas  of  public  concern  about  the 
operation  of  LNG  facilities.  It  also 
addressed  many  practices  and  functions 
where  precautions  were  needed  to 
protect  persons  and  property.  The  study 
found  that  ANSI/NFPA  59A  was  the 
basis  for  practically  all  national,  state, 
and  local  codes  for  LJ>IG  facilities. 


Therefore,  OPS  used  the  ANSI/NFPA 
59A,  in  part,  as  a  basis  for  existing 
Federal  standards. 

A  report  issued  on  July  31, 1978,  by 
the  General  Accounting  Office  titled 
"Liquefied  Energy  Gases"  highlighted 
some  of  the  safety  concerns  in  the 
transportation  and  storage  of  LNG. 
Foremost  among  those  were:  (1) 
protection  of  persons  and  property  near 
an  LNG  fecility  from  thermal  radiation 
caused  by  ignition  of  a  major  spill  of 
LNG,  (2)  protection  of  persons  and 
property  near  an  LNG  facility  bom 
dispersion  and  delayed  ignition  of  a 
natural  gas  cloud  arising  fit>m  a  major 
spill  of  LNG,  and  (3)  reduction  of  the 
potential  for  a  catastrophic  spill  of  LNG. 

OPS  identified  many  defiaendes  in 
the  pre-1980  LNG  standards  which 
needed  to  be  corrected  to  reduce  the 
potential  for  a  major  spill  of  LNG  and 
provide  an  acceptable  level  of  safety. 
Because  of  the  difference  in  format  and 
the  need  for  regulatory  language  to 
facilitate  enforcement,  a  few  sections  of 
ANSyNFPA  59A  were  restated  for  their 
adoption  in  Part  193. 

Tnere  have  been  significant  changes 
in  the  ANSI/NFPA  59A  since  1980. 
Because  ANSI/NFPA  59A  is  revised  on 
a  regular  basis,  and  because  that 
revision  process  includes  input  bora  a 
wide  variety  of  experts  and  a  broad 
representation  of  interests,  the  1996 
edition  of  the  ANSI/NFPA  59A  includes 
the  latest  developments  in  LNG  fecility 
design  and  safety.  Many  of  these 
developments  have  not  been 
incorporated  into  Part  193,  and 
therefore.  Part  193  lags  behind  the 
ANSI/NFPA  59A  (1996  edition).  The 
format  and  language  of  the  ANSI/NFPA 
59A  has  also  changed  significantly,  over 
thevears,  to  facilitate  enforcement. 
The  NFPA  provides  the  following 
justification  in  support  of  its  petition: 

1.  Adopting  ANSMMFPA  59A  by 
reference  will  further  the  long  standing 
federal  policy  in  fevcnr  of  adoption  and 
use  by  federd  agencies  of  privately 
developed  voluntary  consensus 
standards.  The  Office  of  Management 
and  Budget  Circular  A-119,  issued  in 
1982,  later  updated  on  October  16, 1993, 
estabHshes  that  policy  in  the  interests  of 
greater  economy  and  efficiency. 

2.  The  adoption  and  use  of  a 
volimtary  consensus  standard  such  as 
ANSI/NFPA  59A  offers  substantial 
benefits.  It  provides  an  effective  means 
for  government  to  draw  on  the  energies 
and  talents  of  private  citizens  to 
produce  timely,  high  quality  standards. 
Members  of  the  59A  technical 
committee  are  regulators  from  DOT, 
Federal  Energy  Regulatory  Commission. 
Coast  Guard,  and  state,  insurance 
interests,  special  experts,  operators. 


contractors  and  fire  department 
personnel.  This  ensures  the  input  of  a 
wide  variety  of  experts  and  interests. 

3.  The  method  used  to  update  the 
regulations  through  the  availability  of  a 
regular  revision  cycle  produces  new 
editions  of  ANSI/NFPA  59A  every  three 
to  five  years. 

4.  The  ANSI/NFPA  59A  (1996 
edition)  includes  the  latest 
developments  in  LNG  facility  design 
and  safety.  Many  of  these  developments 
have  not  been  incorporated  into  49  CFR 
Part  193  as  it  ciurently  exists.  The 
following  are  some  of  those  significant 
provisions  in  the  ANSI/NFPA  59A 
(1996  edition)  which  either  are  not 
addressed  or  are  inadequately  addressed 
in  the  existing  Part  193: 

— ^Provisions  that  provide  alternate 
siting  criteria  for  American  Society  of 
Mechanical  Engineers  (ASME) 
containers  that  are  equipped  with 
product  retention  valves  meeting 
ANSI/NFPA  59A.  Such  valves  have 
already  been  used  in  the  propane 
industry  for  two.  or  more  decades, 
and  have  considerably  reduced  the 
frequency  of  incidents  in  propane 
facilities. 

—ANSI/NFPA  59A  continually 
reexamines  with  each  review  cycle 
criteria  for  a  seismic  investigation  and 
criteria  to  design  and  construct 
seismically  capable  structures. 
Current  seismic  criteria  in  ANSI/ 
NFPA  59A  reflects  state-of-the  art 
design,  unlike  the  20  year  old 
requirements  currently  in  Part  193. 

—ANSI/NFPA  59A  incorporated 
requirements  that  better  specify  the 
load  bearing  insulaticu  under  LNG 
tanks,  lliese  new  provisions  include 
additional  temperature  monitoring 
requiraments  that  will  assure  die  long 
term  integrity  of  the  load  bearing 
insulation. 

— New  enhanced  welding  requirements 
in  ANSI/NFPA  59A  are  more 
inclusive  (e.g.  weld  examination 
requirements  were  strengthened  to 
improve  reliability)  and  the  language 
is  more  conqirehensible  than  that  in 
Part  193. 

— ^Requirements  for  soil  heating  in  the 
ANSI/NFPA  59A  were  expanded  to 
include  rei^aoeable  temperature 
sensors  to  protect  them  from 
conditions  which  could  cause  failure, 
such  as  corrosion  and  moisture 
poietration. 

—New  text,  in  ANSI/NFPA  59A,  clearly 
describes  the  requirements  associated 
with  sealing  an  electrical  conduit  to 
prevent  the  migration  of  gas  past  a 
seal.  This  amendment  was  the  result 
of  a  serious  incident  in  which 
pressurized  gas  migrated  past  a  seal 
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and  entered  an  area  containing  a 
soiirce  of  ignition. 

OPS  has  been  very  active  in 
Incorporating  by  reference  voluntary 
consensus  standards  in  its  regulations. 
OPS  participates  on  various  voluntary 
committees  to  jointly  develop  consensus 
^kndards,  including  the  ANSI/NFPA 
SPA  technical  committee  for  many 
yfears.  The  existing  Part  193  references 
some  provisions  of  ANSI/NFPA  59A  in 
eight  different  locations.  Recent 
itnendments  to  the  LNG  regulations 
(dPebruary  25, 1997;  62  PR  8402)  and 
i^ugust  1, 1997;  62  PR  41311)1  have 
b>t)ught  Part  193  closer  to  ANSI/NFPA 
^BA.  Unlike  older  editions  of  the  ANSI/ 
NFPA  59 A,  text  in  the  current  standard 
\i  in  a  regulatory  format  making  it  more 
suitable  for  adoption.  Most  of  the 
amendments  regarding  design,  siting, 
construction  and  equipment  in  49 

S.C.  60103  have  been  incorporated  in 

e  ANSI/NFPA  59A. 

Adoption  of  ANSI/NFPA  59A  in  Part 
3  will  maintain  current  levels  of 

y  and  allow  industry  flexibility  in 
plying  latest  technology.  Based  on  the 
ove  discussion  factors  and  taking  into 
ejccoimt  potential  benefits  to  Federal 
aid  State  regulators,  the  LNG  industry, 
and  most  of  all,  to  public  safety,  RSPA 
decided  to  consider  the  possible 
idoption  of  ANSI/NFPA  59A  into  Part 
193. 

On  November  19, 1997,  and  May  5. 
i998.  RSPA  briefed  the  Technical 
ipeline  Safety  Standards  Committee 

SSC)  on  the  NFPA  petition  and 
irogress  of  the  proposed  rule.  On  April 
9, 1997,  RSPA  and  NFPA  staff  briefed 
e  National  Association  of  Pipeline 

ty  Regulators  (NAPSR)  on  the  same 
bject.  In  November  1997.  NAPSR 
formed  an  LNG  Part  193  review 
Committee  to  provide  recommendations 
dn  which  requirements  of  Part  193 
should  be  retained.  On  February  17-18. 
md  April  21-22. 1998.  RSPA  held 
I  tieetings  with  the  NAPSR  LNG  Part  193 
I  lommittee  to  receive  their  input  on 
( lianges  to  current  regulations. 

On  March  31. 1998.  RSPA  held  a 
:  aeeting  of  representatives  of  the  LNG 
ndustry.  State  and  local  governments, 
<  ind  the  public  to  gather  information  on 
( ixperiences  with  the  current  Federal 
J^IG  safety  regulations,  and  with  the 
VNSI/NFPA  59A,  and  to  solicit 
I  »)nunents  and  suggestions.  On  April  22, 
.998.  RSPA  had  a  joint  meeting  with 
4FPA.  American  Gas  Association  (AGA) 
tnd  the  NAPSR  LNG  review  committee 
o  discuss  technical  diffisrences  between 
'art  193  and  ANSI/NFPA  59A.  On  May 
12, 1998,  RSPA  briefed  NAPSR  on  the 
nput  provided  by  the  NAPSR  LNG 


review  conunittee  and  the  status  on  this 
proposed  rule. 

n.  Proposed  Rule 

Reference  to  ANSI/NFPA  59A  (1996 
edition)  is  proposed  for  Subparts  B 
through  E  with  some  exceptions,  rather 
than  ciurent  requirements  of  Part  193, 
because  ANSI/NFPA  59A  covers  the 
same  subjects  and  reflects  current 
technology  and  practice.  RSPA  is 
retaining  those  requirements  in 
Subparts  B  through  E  where  ANSI/ 
NFPA  59A  does  not  adequately  address 
an  issue.  RSPA  proposes  to  amend  49 
CFR  Part  193  by  revising  Subparts  A 
through  J  as  set  forth  below. 


Subpart  A — General 

Section  1 93.2001    Scope  of  Part 

This  section  has  been  revised  to 
include  reference  to  ANSI/NFPA  59A  in 
paragraph  (a)  as  follows: 

(a)  This  part  and  Chapters  1-9  of  ANSI/ 
NFPA  59A  (1996  edition)  prescribe  safety 
standards  for  LNG  facilities  used  in  the 
transportation  of  gas  by  pipeline  that  is 
subject  to  the  pipeline  safety  laws  (49  U.S.C 
60101  et  seq.)  and  Part  192  of  this  chapter. 
In  the  event  of  a  conflict,  the  requirements 
of  this  part  prevail. 

No  changes  have  been  made  to 
paragraph  (b). 

Section  193.2003    Semisolid  Facilities 

Semisolid  facilities  have  never  been 
built  and  it  appears  unlikely  any  will  be 
built.  Therefore,  RSPA  proposes  to 
delete  this  section. 

Section  193.2005    Applicability 

A  new  paragraph  (a)  stating  new  or 
amended  standards  in  this  proposed 
rule  would  not  apply  to  existing  Part 
193  regulated  LNG  facilities  or  LNG 
facilities  under  construction  before 
these  standards  become  effective,  has 
been  added.  Subsequent  paragraphs 
have  been  reniunbered  with  minor 
corrections. 

Section  193.2007    Definitions 

Although  many  terms  are  adequately 
defined  in  ANSI/NFPA  59A.  many 
identical  definitions  have  been  retained 
in  Part  193  for  application  in  Subparts 
where  ANSI/NFPA  59A  does  not  apply. 
However,  RSPA  proposes  to  make  some 
changes  to  current  definitions  for 
clarification  as  shown  below. 

Reference  to  underground  caverns  has 
been  deleted  from  the  text  since  it  has 
not  been  proven  practical  to  store  LNG 
in  an  underground  cavern. 

Reference  to  semisolid  or  solidifying 
LNG  has  been  deleted  throughout  Uie 
text,  since  no  semisolid  facilities  exist 
and  none  are  plaimed. 


Sections  193.2009  through  193.2017 
have  been  retained.  These  Sections  . 
relate  to  Rules  of  regulatory 
construction,  Reporting,  Incorporation 
by  reference,  and  Plans  and  procedures. 

Section  193.2019    Mobile  and 
Temporary  LNG  Facilities 

This  section  is  retained.  Although  it 
already  references  ANSI/NFPA  59A  for 
mobile  LNG  facilities,  there  is  an 
additional  requirement  in  the  current 
regulations,  which  requires  that  the 
State  where  the  mobile  LNG  facility  is 
to  be  located  must  be  provided  with  at 
least  two  weeks  advance  notice. 

Subpart  B — Siting  Requirements 

RSPA  proposes  to  delete  siting 
requirements  in  this  Subpart  and 
replace  them  by  referencing  ANSI/ 
NFPA  59A,  with  the  following 
exceptions: 

Section  193.2051    Scope 

This  paragraph  would  be  retained 
with  some  revised  language  as  it  clearly 
prescribes  which  LNG  facilities  need 
siting.  ANSI/NFPA  59A  does  not  specify 
where  siting  is  needed,  and  therefore, 
may  cause  misinterpretation. 

Section  193.2057    Thermal  Radiation 
Protection 

Paragraphs  (a),  (b)(1),  (b)(2),  (b)(3). 
(b)(5),  (c)  and  (d)  have  been  retained. 
There  are  some  differences  between  the 
thermal  exclusion  zone  requirements  in 
ANSI/NFPA  59A  and  Part  193.  ANSI/ 
NFPA  59A  does  not  take  into 
consideration  the  wind  speed  and 
ambient  temperature  which  occur  95% 
of  the  time  as  defined  in  the  Paragraphs 
(b)(2)  and  (b)(3).  Paragraph  (b)(4)  is 
deleted  because  differences  between  the 
thermal  exclusion  zone  distances 
predicted  for  pure  methane  and  those 
for  LNG  with  a  higher  heating  value  are 
not  significant  and  will  have  no  bearing 
on  safety. 

The  method  of  calculating  the 
exclusion  distances  for  levels  of  radiant 
exposure  as  described  in  paragraph  (c) 
of  the  current  regulations  is  being 
changed  from  the  model  "LNGFIRE  I"  to 
"LNGFIRE  HI".  This  improved 
"Windows"  version  of  the  computer 
model  "LNGFIRE  UI"  for  calculating 
exclusion  distances  corrects  small  errors 
that  appeared  in  the  earlier  "DOS" 
version  of  the  "LNGFIRE  1"  model  and 
is  available  from  the  Gas  Research 
Institute. 

Reference  to  flux  correlation  factor  "f ' 
and  its  numerical  values  in  the  offsite 
target  table  in  paragraph  (d)  has  been 
deleted.  Also,  in  the  same  table  under 
item  6  the  phrase  "if  closer  to  (P)"  has 
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been  deleted.  Both  terms  have  no  use 
under  the  current  regulations. 

Section  193.2059    Flammable  Vapor- 
gas  Dispersion  Protection 

Paragraphs  (a)  and  (b)  have  been 
retained.  Paragraphs  (c)  and  (d)  have 
been  revised,  and  Paragraph  (e) —    ' 
Planned  vapor  control  has  been  deleted. 
One  important  difference  between  the 
two  codes  is  that  the  lower  flammable 
concentration  limit  at  the  outer 
boundary  of  the  flammable  vapor  cloud 
is  2.5%  for  Part  193  and  5%  for  ANSI/ 
NFPA  59A.  Another  difference  involves 
design  spill  duration.  Part  193  requires 
a  minimum  10  minute  spill,  whereas 
NFPA  59A  does  not  have  a  minimum 
spill  time  requirement.  Other  changes 
made  in  the  section  are:  (1)  the 
atmospheric  temperature  to  be  used  in 
the  model  has  been  changed  from  0°  C 
(32"  F)  to  a  more  realistic  80"  F  [27'  C); 
(2)  dispersion  coordinates  y  and  z  have 
been  deleted  because  they  are  no  longer 
required  in  running  the  DEGADIS 
model;  (3)  the  elevation  for  contour 
(receptor)  output  H  has  been  specified 
as  0.5  meters:  and  (4)  a  reference  height 
of  10  meters  is  specified  for  measiuing 
wind  speed.  S{)ecifying  the  above 
parameters  will  produce  more  accurate 
DEGADIS  model  results. 

Section  193.2061    Seismic  Investigation 
and  Design  Forces 

This  section  has  been  replaced  in  its 
entirety  and  instead  ANSI/NFPA  59A 
will  be  referenced.  The  seismic  criteria 
in  Part  193  are  20  years  old.  whereas  the 
requirements  in  ANSI/NFPA  59A  reflect 
current  technology.  Part  193  requires  a 
seismic  evaluation  of  an  LNG  facility  if 
it  is  located  at  a  site  in  Zone  2,  3  or  4 
of  the  Seismic  Risk  Map  of  the  U.S.. 
whereas  ANSI/NFPA  59A  requires 
seismic  evaluation  for  all  LNG  facilities. 
In  addition.  ANSI/NFPA  59A  requires 
two  levels  of  ground  motions,  safe 
shutdown  earthquake  (SSE)  and 
operating  basis  earthquake  (OBE).  The 
Federal  Energy  Regulatory  Commission 
(FERC)  also  has  similar  requirements  as 
ANSI/NFPA  59A.  Fart  193  provides  no 
specific  performance  basis,  whereas. 
ANSI/NFPA  59A  does;  one  for  SSE  and 
another  for  OBE. 

Section  193.2063    Flooding 

This  section  has  been  retained.  ANSI/ 
NFPA  59A  does  not  address  flooding. 

Section  193.2067    Wind  Forces 

This  section  is  retained  with  changes. 
ANSI/NFPA  59A  does  not  take  into 
consideration  uncertainties  associated 
with  high  winds  such  as  hurricanes. 
RSPA  believes  LNG  storage  tanks  must 
be  designed  to  withstand  high  wind 


speeds.  However,  the  200  mph  wind 
speed  design  in  the  current  rule  is 
excessive  and  has  been  changed  to  150 
mph.  Most  hiuricane  wind  speeds, 
according  to  a  study  by  one  expert,  are 
less  than  150  mph. 

Section  193.2069    Other  Severe 
Weather  and  Natural  Conditions 

This  section  is  retained  because  it 
covers  conditions  such  as  avalanches  or 
mud  slides  that  are  not  addressed  in 
ANSI/NFPA  59A.  Paragraph  (a)  has 
been  revised. 

Section  193.2071    Adjacent  Activities 

Paragraph  (a)  has  no  meaning. 
Paragraph  (b)  addresses  o^te  &cilities 
and  is  not  discussed  in  ANSI/NFPA 
59A.  Therefore,  paragraph  (b)  is  retained 
and  paragraph  (a)  is  deleted. 

Subpart  C — Design 

Section  193.2101    Scope 

This  section  has  been  revised  to 
include  reference  to  ANSI/NFPA  59A. 

Section  193.2119    Records 

This  item  is  retained.  Part  193 
requires  test  data  to  be  retained  even 
after  the  item  is  retested.  Some  valuable 
information  on  the  history  of  an  item 
could  be  lost  if  this  part  193 
requirement  was  deleted. 

Section  193.2125 
Valves 

This  requirement  is  retained  because 
it  requires  avoidance  of  fluid  hammer, 
and  because  Part  193  has  a  better 
definition  of  the  term  'fail-safe'. 


Automatic  Shutoff 


Section  193.2149 
Required 


Impoundment 


Except  for  paragraph  (e)  this  section  is 
retained  because  it  requires  impounding 
areas  along  transfer  piping  and  around 
parking  areas  for  loaded  LNG  trucks. 
Paragraph  (e)  would  be  deleted  because 
it  refers  to  NFPA  30  which  does  not 
cover  flanunable  liquefied  gases — such 
as  those  used  as  refrigerants  at  LNG 
plants. 

Section  193.2155    Structural 
Requirements 

Paragraph  (a)  of  this  section  contains 
more  detailed  requirements  than  ANSI/ 
NFPA  59A,  therefore  is  retained. 
Paragraph  (b)  is  deleted  due  to 
ambiguities  regarding  what  is  implied 
by  a  "credible  release  of  the  tank 
contents."  Paragraph  (c)  is  revised  to 
prohibit  location  of  LNG  storage  tanks 
within  a  horizontal  distance  of  one  mile 
from  the  ends  or  V*  mile  from  the 
nearest  point  of  the  runway,  whichever 
is  longer.  For  the  height  of  the  structures 
in  the  vicinity  of  an  airport,  operators 


must  review  Federal  Aviation 
Administration  requirements  in  14  CFR 
1.1. 

Section  193.2159    Floors 

This  section  is  retained.  Reference  to 
classes  of  impounding  systems  has  bmn 
deleted  and  'covered  impoundment'  are 
exempted  from  this  requirement.  No 
equivalent  is  found  in  ANSI/NFPA  59A. 
Paragraphs  (a)  and  (b)  have  been  revised 
and  paragraph  (c)  and  (d)  have  been 
deleted. 

Section  193.2161    Dikes,  General 

Paragraph  (a)  is  retained  because  it 
prohibits  any  penetration  through  dike 
walls.  RSPA  believes  seals  around  pipes 
may  deteriorate  and  not  prevent  LNG 
from  leaking  past  dikes  required  in 
ANSI/NFPA  59A.  Part  of  the  sentence  in 
Paragraph  (b)  is  deleted  as  it  is  no  longer 
relevant. 

Section  193.2167    Covered  Systems 

This  section  is  retained.  There  are 
some  existing  facilities  with  this  system. 

Section  1 93.21 71    Sump  Basins 

This  requirement  is. retained  by 
substituting  the  term  'covered'  for  'Class 
1'. 

Section  193.21 73    Water  Removal 

Existing  paragraphs  (a)  and  (b)  in  this 
section  are  revised.  ANSI/NFPA  59A 
allows  water  to  be  removed  irom 
impounding  areas  by  natural  drainage 
through  penetrations  in  the  impounding 
area  floors  or  dike.  This  section  requires 
water  removal  by  siunp  pumps  and 
specifies  what  pimip  capacities  are 
required.  A  strict  application  of  this 
section  could  cause  some  operators  to 
install  very  large  capacity  pumps  to 
handle  precipitation  that  is  expected  to 
occiu'  only  once  every  ten  years.  The 
intent  of  the  regulation  is  to  keep 
impounding  areas  as  &«e  of  standing 
water  as  is  practical.  The  probability  of 
these  two  events:  LNG  in  the 
impoundment  area  and  heavy  rainfall 
occuning  concurrently  is  very  small.  It 
is  anticipated  that  allowing  operators  to 
remove  the  water  at  25%  of  the  rate 
currently  stated  would  have  little  affect 
on  public  safety.  Therefore,  this  section 
is  modified  accordingly. 

Section  1 93.21 75    Shared 
Impoundment 

This  section  is  retained.  The 
requirement  to  prevent  low  temperature 
or  fire  exposure  resulting  from  leakage 
from  any  one  of  the  tanks  served 
causing  any  other  storage  tank  to  leak  is 
not  prohibited  in  ANSI/NFPA  59A. 
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i.  I  iction  1 93.21 79    Impoundment 
( ;  ipacity:  General 

Paragraph  (b)  in  this  section  is  revised 
ti4  require  adequate  capacity  where 
displacement  could  occur  when  water 
or  snow  enters  the  impoundment 
system. 

, ;  iction  1 93.2181    Impoundment 
{ :  ipacity:  LNG  Storage  Tanks 

This  section  is  revised  to  require  a 

1 1  inimum  volumetric  holding  capacity 

I )  'the  impoundment  area  of:  (a)  110 

)ercent  of  the  LNG  tank's  maximum 

iquid  capacity  for  an  impoundment 

fi|-ea  serving  a  single  tank;  or  (b)  100 

^rcent  of  all  tanks  or  110  percent  of  the 
•gest  tank's  maximum  liquid  capacity, 
whichever  is  greater,  for  an 
mpoundment  area  serving  more  than 
]  ne  tank.  If  the  dike  is  designed  to 
iccount  for  a  surge  in  the  event  of 
catastrophic  failure,  then  the 
^|npoundment  capacity  may  be  reduced 
100  percent  in  lieu  of  110  percent. 

\ection  193.2183    Impoundment 
'apacity:  Equipment  and  Transfer 
\ystems 

This  section  is  revised  for 

ification.  The  phrase  'but  not  less 
lan  10  minutes'  is  added  at  the  end  of 
(b).  This  inconsistency  was  causing 
( onfusion  among  operators. 

I  >ection  1 93.2185    Impoundment 
i  lapacity:  Parking  Area,  Portable 
Containers 

This  section  is  retained  because  it  is 
iot  addressed  in  the  ANSI/NFPA  59A. 

Section  193.2187    General 

This  section  is  retained  because  it  is 
jot  addressed  in  the  ANSI/NFPA  S9A. 

,  lection  193.2191    Stratification 

This  section  is  retained  because  it 
]  squires  operators  to  provide  means  for 
1  aitigating  the  potential  for  a  rollover. 
Ill  of  the  wording  afler  "rollover  and 
I  (ver  pressure"  is  deleted  because  LNG 
>lant  designers  are  familiar  with 
oUover  prevention  methods.  ANSI/ 
^FPA  59A  has  no  similar  requirement. 

Section  1 93.2205    Frost  Heave 

Only  part  of  this  requirement  is 
etained  because  it  requires  continuous 
nonitoring  of  tank  foundation  systems: 
VNSI/NFPA  59A  only  requires  periodic 
diecking.  Other  portions  are  addressed 
nore  effectively  in  ANSI/NFPA  59A. 

Section  193.2207    Insulation 

It  is  important  to  retain  paragraph  (a) 
)ecause  the  application  of  insulation  to 
he  outer  shell  of  an  LNG  storage  tank 
:ould  cause  the  temperature  of  the  outer 
(hell  to  fall  so  low  that  the  metal  could 


become  brittle.  Paragraph  (b)  has  been 
deleted  as  it  is  covered  in  ANSI/NFPA 
59A. 

Section  193.2209    Instrumentation  for 
LNG  Storage  Tanks 

This  section  is  retained  as  it  is  not 
adequately  covered  in  ANSI/NFPA  59A. 
Also,  ANSI/NFPA  59A  does  not  require 
any  recorders,  which  RSPA  believes  are 
essential  for  continuous  monitoring. 
RSPA  believes  electronic  data  collection 
is  equivalent  to  recorders.  Item  (6)  in  the 
table  of  paragraph  (a)  is  deleted  because 
it  lacks  technical  justification. 
Paragraph  (c)  is  unnecessary,  and  is 
therefore  deleted. 

Subpart  D — Construction 

Section  193.2303  Construction 
Acceptance  and  Section  193.2304 
Corrosion  Control  Overview  are 
retained.  No  equivalent  appears  in 
ANSI/NFPA  59A. 

Section  193.2305    Procedures 

This  section  is  retained  to  provide 
safety  during  construction,  operation 
and  maintenance  of  the  LNG  facility. 

Section  193.2307    Inspection 

Paragraph  (b)  is  deleted,  but 
paragraphs  (a)  and  (c)  are  retained 
because  no  equivalent  requirements  in 
ANSI/NFPA  59A. 

Sections  193.2309  and  193.2311  are 
retained  because  there  are  no  equivalent 
requirements  in  ANSI/NFPA  59A. 

Section  193.2315  Piping  Connections 
would  be  amended  by  retaining 
paragraphs  (b)  and  (c)  and  deleting  all 
other  paragraphs. 

Section  193.2317  Retestingis 
retained.  ANSI/NFPA  59A  addresses 
retesting  on  tanks  only. 

Section  193.2321    Nondestructive  Tests 

Paragraph  (a)  is  retained  with  an 
exception  for  liquid  drain  and  vapor 
vent  piping  that  operate  at  less  than 
20%  of  SMYS.  A  new  paragraph  (b)  has 
been  added  which  states  that  liquid 
drain  and  vapor  vent  piping  that  operate 
at  less  than  20%  of  SMYS  is  not 
required  to  be  nondestructively  tested 
provided  it  has  been  visually  inspected 
in  accordance  with  the  ASME  B31.3. 
Paragraph  (e)  is  renamed  as  paragraph 
(c)  with  a  minor  correction  to  the  ASME 
reference.  Radiographic  testing  of  the 
butt  welds  in  metal  shells  of  storage 
tanks  was  incorrectly  referenced  to 
ASME  Section  IX,  in  lieu  of  Section  VIII 
Division  1.  One  hundred  percent 
(100%)  radiographic  examination  on 
tanks  less  than  70,000  gallons  is 
essential  for  cryogenic  liquids, 
therefore,  retained.  The  remaining 
paragraphs  are  deleted. 


Sections  193.2325  and  193.2329  are 
retained  because  no  equivalent 
requirements  exist  in  ANSI/NFPA  59A. 

Subpart  E — Equipment 

Sections  193.2407.  193.2409  and 
193.2413  addressing  operational 
control,  shutoff  valves  and  combustion 
air  intakes  are  amended  to  retain 
paragraphs  193.2407(a),  193.2409(b)  and 
193.2413(a).  These  requirements  are  not 
covered  in  the  NFPA  standards.  The 
remaining  paragraphs  in  the  preceding 
sections  will  be  deleted. 

Sections  193.2417    through  193.2421 
addressing  liquefaction  equipment  are 
retained.  No  similar  requirements 
appear  in  ANSI/NFPA  59A. 

In  §§  193.2427  through  193.2445  on 
Control  Systems,  requirements  not 
addressed  in  ANSI/NFPA  59A  are 
retained,  the  remaining  sentences  are 
deleted.  Paragraph  (a)  in  Section 
193.2427— General  is  deleted  as  not 
needed  under  the  current  rule.  In 
Section  193.2429 — Relief  valves  first 
sentence  of  paragraph  (a),  and 
paragraphs  {c)(2).  (e),  and  (f)  are 
retained,  the  remaining  requirements 
are  deleted.  Section  193.2431— Vents  is 
deleted.  Paragraph  (a)(1)  in  Section 
193.2433 — Sensing  devices  is  retained, 
and  paragraphs  (a)(2)  and  (b)  are 
deleted.  Section  193.2435— Warning 
devices  is  retained  because  it  covers  all 
sensing  devices;  ANSI/NFPA  59A 
covers  only  fire  protection  sensors. 
Paragraphs  (a)(1)  and  (a)(2)  in  section 
193.2437— Pumps  an  compressor 
control  are  retained  as  these 
requirements  cover  all  pumps  and 
compressors.  Except  for  a  small 
clarification  in  (a)(1).  Section  193.2439 
on  emergency  shutdown  control 
systems  is  retained  as  it  requires 
automatic  shutdown  in  case  of  major 
process  upset,  a  leak,  or  a  fire.  Section 
193.2441 — Control  center  is  retained. 
Requirement  in  Section  193.2443-Fail- 
safe  control  is  enforceable  imlike  ANSI/ 
NFPA  59A's,  therefore,  it  is  retained. 
Section  193.2445 — Sources  of  power  is 
retained,  as  it  is  not  addressed  in  the 
ANSyNFPA  59A. 

Subpart  F— Operations 

This  subpart  is  retained. 

Section  193.2621    Operating  Records 

This  section  is  modified  to  include 
how  long  different  types  of  records  must 
be  kept. 

Subpart  G — ^Maintenance 

This  subpart  is  retained  with  the 
following  dianges: 

Section  193.2609    Support  Systems 

An  inspection  time  fiameis  added. 
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Section  193.2611  Fire  Protection  is 
retained  with  an  additional  important 
requiremaat  from  the  ANSI/NFPA  59A 
that  operators  will  be  required  to  have 
a  maintenance  program  for  all  plant  fire 
protection  equipment. 

Section  193.2619  Control  Systems  is 
retained  with  a  minor  change  in  the 
paragraph  (c).  Internal  shutoff  valves 
have  been  included  along  with  other 
control  system  components  to  be 
inspected  and  tested  yearly. 

Section  193.2639    Maintenance 
Records 

In  addition  to  requirements  in  this 
section  a  reference  to  ANSI/NFPA  59A 
is  added. 

Subpart  H — Persoimel  qualification  and 
training,  is  retained. 

Subpart  I— Fire  Protection 

Except  for  the  following  sections, 
RSPA  proposes  to  replace  this  entire 
subpart  by  referencing  ANSI/NFPA  59A 
Qiapters  2  and  9. 

Section  193.2801  Scope  is  retained 
with  some  revised  language. 

In  Section  193.2807  Smoking. 
paragraph  (c)  about  'No  Smoking'  signs 
is  retained,  and  paragraphs  (a)  and  (b) 
are  deleted. 

Section  193.2813  Storage  of 
Flammable  Fluids  is  retained.  These 
requirements  are  broader  in  scope  than 
similar  requirements  in  ANSI/NFPA 
59A. 

Section  193  J817    Fire  Equipment 

Certain  requirements  in  this  section 
are  modified  to  retain  important  safsty 
fiaatures  not  adequately  addressed  in 
ANSI/NFPA  59A.  This  section  is  revised 
to  include  only  one  paragraph. 

Section  193.2819    Gas  Detection 

This  section  is  modified  to  retain  only 
the  most  important  requirements  by 
deleting  paragraphs  (a),  (c)  and  (f). 
Existing  paragraphs  (b).  (d)  and  (e)  have 
lemmibaed  as  (a)  (b)  and  (c). 

Section  193.2821    Fire  Detection 

In  addition  to  the  current  requirement 
for  an  audible  alarm  in  the  area  of  fire 
detection,  reference  to  ANSI/NFPA  59A 
has  been  added.  All  other  requirements 
have  been  deleted.  ' 

Subpart  J— Security 

Hiis  subpart  is  retained. 

Appoidix  A  to  Part  193  is  retained. 

RSPA  believes  the  proposed  rule 
improves  public  safety  and  is  better  for 
the  LNG  industry  because  the  revised 
requirements  incorpwate  ciurent 
technology  and  state-of-the-art  safety 
standards. 


m.  Regulatory  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

The  Department  of  Transportation 
(DOT)  does  not  consider  this  action  to 
be  a  significant  r^ulatory  action  under 
section  3(f)  of  Executive  Order  12866 
(58  FR  51735;  October  4,1993). 
Therefore,  it  was  not  received  by  the 
office  of  Management  and  Budget.  This 
proposal  is  not  significant  under  DOT's 
regulatory  policies  and  procedures  (44 
FR  11034:  February  26, 1979). 

This  proposal  would  amend  49  CFR 
193  by  replacing  substantive  sections  of 
the  current  regulation  with  ANSI/NFPA 
Standard  59A.  titled  "Standard  for  the 
Production,  Storage  and  Handling  of 
Liquefied  National  Gas  (LNG)".  The 
purpose  of  this  adoption  is  to  enable 
operators  to  utilize  current  technology, 
materials,  and  practices,  thereby 
reducing  costs  and  enhancing  national 
growth.  This  change  to  Part  193  will 
eliminate  unnecessary  and  burdensome 
requirements.  Further  the  adoption  of 
industry  standards  is  consistent  with 
the  Presidenf  s  goals  of  regulatory 
reinvention  and  improvement  of 
customer  service  to  the  American 
people.  Adoption  of  industry  standards 
also  meets  the  goals  of  OMB's  Budget 
Circular  A-119,  "Federal  Participation 
in  the  Development  and  Use  of 
Volimtary  Standards,"  promoting 
adoption  of  voluntary  consensus 
standards  wherever  possible. 

The  NFPA  has  a  standing  committee 
which  regularly  reviews  ANSI/NFPA 
59A.  RSPA  has  a  representative  on  this 
committee,  and  RSPA  sought  the 
committee's  input  in  several  discussions 
concerning  the  adoption  of  ANSI/NFPA 
59A  into  Part  193.  Members  of  the 
ANSI/NFPA  59A  technical  committee 
include:  RSPA,  Federal  Energy 
Regulatory  Commission.  Coast  Guard, 
State  governments,  insurance  interests, 
contractors,  and  fire  departments. 
Representation  by  this  group  ensures 
that  essentially  all  interests  involved  in 
LNG  saiisty  issues  have  been  represented 
in  this  standard.  The  NFPA  has  over 
67,000  individual  membm  and 
includes  over  100  naticmal  trade  and 
profiBssional  groups.  Its  goal  as  an 
organizaticm  is  to  reduce  the  burd«i  of 
fire  on  the  quality  of  life  by  advocating 
scientifically  based  consensus  codes 
and  standards,  research,  and  education 
for  fire  safety  issues. 

As  mentioned  above,  there  should  be 
little  to  no  cost  to  the  industry  to  adopt 
these  regulations  as  LNG  operators  are 
already  well  aware  of  these  standards 
and  they  are  already  being  implemented 
by  the  industry.  In  fact  adoption  of  this 
proposal  should  actually  reduce  the 


costs  to  industry  as  the  main  purpose  of 
this  proposal  is  to  allow  the  adoption  of 
newer  technology  that  was  not 
anticipated  v^en  the  earUer  LNG 
regulations  were  promulgated.  Because 
this  proposal  does  not  represent  any 
new  burden  to  the  industry  and  in  fact 
will  reduce  costs,  RSPA  believes  that  a 
regulatory  evaluation  of  this  proposal  is 
unnecessary.  Furthermore,  this 
proposed  adoption  meets  the  guidelines 
of  Federal  Government  policy  discussed 
above  while  reducing  the  administrative 
burdens  on  industry  and  allovnng  for 
the  use  of  the  latest  technology  and 
practices. 

Regulatory  Flexibility  Act 

As  discussed  above.  RSPA  is 
proposing  the  revision  of  part  193  by 
replacing  substantive  portions  of  this 
subpart  with  the  adoption  of  consensus 
industry  standards  developed  by  the 
NFPA.  These  safety  standards  are  v^rell 
knowm  and  have  been  implemented  by 
operators  of  LNG  facilities  throughout 
the  United  Sates.  The  replacement  of 
portions  of  Part  193  with  the  ANSI/ 
NFPA  59A  standard  should  in  fact 
reduce  costs  of  the  present  regulations 
to  LNG  operators  (including  any  small 
operators)  and  allow  the  use  of  more 
current  technologies  as  mentioned  in 
the  previous  section  of  this  preamble. 
Nonetheless,  RSPA  is  particularly 
interested  in  receiving  comments  from 
any  small  business  operators  believing 
otherwise.  Based  on  the  discussion 
above  that  show  that  this  proposal  will 
reduce  the  costs  of  the  present  LNG 
regulations,  while  allowing  for  use  of 
the  latest  tedmology,  I  certify  pursuant 
to  Section  605  of  the  Regulatory 
Flexibility  Act  (5  U.S.C  605)  that  the 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Executive  Order  12612 

This  rule  will  not  have  substantial 
direct  effects  on  states,  on  the 
relationship  between  the  Federal 
Government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  E.0. 12612  (52  FR  • 
41685;  October  30. 1987).  RSPA  has 
determined  that  this  final  rule  does  not 
have  sufficient  fiaderalism  implications 
to  warrant  preparation  of  a  Federalism 
Assessment 

Executive  Order  13084 

This  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13084  ("Consultation  and  Coordination 
with  Indian  Tribal  Governments"). 
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Because  this  rule  would  not 
sdgnificantly  or  uniquely  affect  the 
Qpmmunities  of  the  Indian  tribal 
governments,  the  funding  and 
consultation  requirements  of  this 
Kkecutive  Order  do  not  apply. 

J  'i  iperwoik  Reduction  Act 

This  rule  does  not  substantially 
inodify  the  paperwork  burden  on  LNG 
industry.  OPS  does  not  believe  that  LNG 
industry  will  have  any  additional 
paperwork  burden  because  of  this 
proposed  adoption  of  ANSI/NFPA  59A, 
44d  therefore  no  separate  paperwork 
^bmission  is  required. 

Vpfunded  Mandates 


If, 


This  rule  does  not  impose  unfunded 
atandates  imder  the  Unfunded 
ilandates  Reform  Act  of  1995.  It  does 
aOt  result  in  costs  of  $100  million  or 
•tore  to  either  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector,  and  is  the  least 
burdensome  alternative  that  achieves 
the  objective  of  the  rule. 

National  Envimnmental  Policy  Act 

1 1 RSPA  has  analyzed  this  action  for 
purposes  of  the  National  Environmental 
FDlh^  Act  (42  U.S.C  4321  et  seq.)  and 
has  determined  that  this  action  wouJd 
not  significantly  afCsct  the  quality  of  the 
human  environment.  An  Environmental 
Assessment  and  a  Finding  of  No 
Significant  Impact  are  in  the  docket 

Impact  on  Business  Processes  and 
ippmputer  Systems 


0, 


Many  computers  that  use  two  digits  to 
keep  track  of  dates  will,  on  January  1, 
^poo,  recognize  "double  zero"  not  as 
2000  but  as  1900.  This  glitch,  the  Year 
2D00  problem,  could  cause  computers  to 
stop  running  or  to  start  generating 
erroneous  data.  The  Year  2000  problem 
ptoses  a  threat  to  the  global  economy  in 
Which  Americans  Uve  and  vroA.  With 
the  help  of  the  President's  Council  on 
Year  2000  Conversion,  Federal  agencies 
are  reaching  out  to  increase  awareness 
of  the  problem  and  to  offer  support.  We 
do  not  want  to  impose  new 
requirements  that  would  mandate' 
business  process  changes  when  the 
Msouroes  necessary  to  implonent  those 
raquiroments  woiUd  otherwise  be 
applied  to  the  Year  2000  problem. 

I  This  NPRM  does  not  propose  business 
process  changes  or  require 
modifications  to  computer  systems. 
Because  this  NPRM  apparently  does  not 
aifoct  organizations'  ability  to  respond 
to  the  Year  2000  problem,  we  do  not 
ttitend  to  delay  the  effectiveness  of  the 
[Proposed  requirements  in  this  NPRM. 


List  of  Subjects  in  49  CFR  Part  193 

Construction,  Design,  Equipment,  Fire 
protection.  Incorporation  by  reference. 
Liquefied  natural  gas,  Maintenance. 
Operation.  Pipeline  safety.  Reporting 
and  recordkeeping,  and  Siting 
requirements. 

Accordingly,  RSPA  proposes  to 
amend  49  (^R 193  as  follows: 

PART  193-(AMENI)ED] 

1.  The  authority  citation  for  part  193 
continues  to  read  as  follows: 

Andiortty:  49  U.S.C  S103. 60102. 60103, 
60111, 60118  and  49  CFR  1.53. 

Subpart  A— Oenerai 

2.  In  §  193.2001  paragraph  (a)  would 
be  revised  to  read  as  follows: 

fl03JZOO1    Scopeofpart 

(a)  This  part  and  Chapters  1-9  of 
ANSI/NFPA  59A  (1996  edition) 
prescribe  safsty  standards  for  LMG 
facilities  used  in  the  transportation  of 
gas  by  pipeline  that  is  subject  to  the 
pipeline  safety  laws  (49  U.S.C.  60101  et 
seq.)  and  part  192  of  this  chapter.  In  the 
event  of  a  ccmflict,  the  requirements  of 
this  part  prevail 


§193.20l»    [Removed  and  ReaervMq 

3.  Section  193.2003  would  be 
removed  and  reserved. 

4.  Section  193.2005  would  be 
amended  by  adding  a  new  paragraph  (a) 
and  by  redesignating  existing 
paragraphs  (a),  (b)  and  (c)  as  paragraphs 
(b),  (c)  and  (d)  respectively.  Newly 
designated  paragraphs  (b)  through  (d) 
would  be  revised  as  followrs: 

f19».2005    AppleabWty. 

(a)  New  or  amended  standards 
refiwred  to  in  this  part  do  not  apply  to 
existing  [Part  193  regulatedl  LNG 
fecilities  or  LNG  facilities  under 
construction  before  (eSsctive  date  of  the 
final  rule]. 

(b)  Standards  issued  between 
F^ruary  11, 1980,  and  [efiiBctive  date  of 
the  final  rule]  in  this  part  governing  the 
siting,  design,  installation,  or 
constructicm  of  an  LNG  facility  and 
related  personnel  qualification  and 
training  do  not  apply  to  LNG  fecilities 
for  which  applicaticm  for  approval  of 
the  siting,  construction,  or  operation 
was  filed  before  March  1. 1978.  with  the 
Department  of  Energy  (or  any 
predecessor  organization  of  that 
Department)  or  the  appropriate  State  or 
lo(»l  agency  in  the  case  of  any  facility 
not  subject  to  the  jurisdiction  of  the 
Department  of  Energy  under  the  Natural 
Gas  Act  (not  including  any  fedlity  the 


construction  of  which  began  alter 
November  29, 1979,  not  pursuant  to 
such  an  approval). 

(c)  If  an  LNG  fedlity  listed  in 
paragraph  (a)  of  this  section  is  replaced, 
relocated  or  significantly  altered  after 
Febriiary  11, 1980,  the  replacement, 
relocated  fedlity  must  comply  with  the 
appUcable  requirements  of  this  part 
governing,  siting,  design,  installation, 
and  constiuction,  except  that: 

(1)  The  siting  requirements  apply  only 
to  LNG  storage  tanks  that  are 
significantly  altered  by  increasing  the 
original  storage  capadty  or  relocated, 
not  pureuant  tb  an  application  for 
approval  filed  as  provided  by  paragraph 
(b)  of  this  section  before  March  1, 1978; 
and 

(2)  To  the  extent  compliance  with  the 
design,  installation,  and  construction 
requirements  would  make  the  replaced, 
relocated,  or  altered  fedlity 
incompatible  with  the  other  fsdlities  or 
would  otherwise  be  impractical,  the 
replaced  relocated,  or  significantly 
altered  facility  may  be  designed, 
installed,  or  constructed  in  accordance 
with  the  original  specifications  for  the 
facility,  or  in  a  manner  that  the 
Administrator  finds  acceptable. 

(d)  The  siting,  design,  installation  and 
-  constriurtion  of  an  LNG  facility  under 

oonstructian  before  F^riiary  11, 1980, 
or  that  is  listed  in  paragraph  (b)  of  this 
section  (except  a  fadlity  under 
constructicHi  before  July  1 ,1 976)  must 
meet  the  applicable  requirements  of 
ANSI/NFPA  59A  (1972  edition)  and  part 
192  standards  of  this  chapter  or  the 
appUcation  reqtiirements  of  this  part, 
except  that  no  part  192  standard  issued 
alter  March  1. 1978.  applies  to  an  LNG 
facility  listed  in  paragraph  (b)  of  this 
section. 

5.  Section  193.2007  would  be 
amended  by  removing  terms  "induding 
an  imderground  cavern"  from  definition 
of  Storage  tank,  "or  solidifying"  from 
definition  of  LNG  facility,  and  "or 
semisolid"  from  definitions  of  Liquefied 
natural  gas  or  LMG,  Vaporization,  and 
Vaporizer. 

Subpart  8— Siting  Requirements 

6.  Section  193.2051  is  revised  to  read 
as  follows: 


1193.2061 

This  subpart  and  ANSI/NFPA  59A 
(1996  edition)  prescribe  siting 
requirements  far  the  following  LNG 
fadlities:  Containen  and  their 
impounding  systems,  transfer  systems 
and  their  impoimding  systems, 
emergency  uiutdown  control  systems, 
fire  control  systems,  and-assodated 
foundations,  support  systems,  and 
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normal  or  auxiliary  power  facilities 
necessary  to  maintain  safety. 

§  193.2055    [Removed  and  Reserved] 

7.  Section  193.2055  is  removed  and 
reserved. 

8.  Section  193.2057  would  be 
amended  by  removing  paragraph  {b){4) 
and  redesignating  paragraph  (b)(5J  as 
(b)(4).  and  revising  newly  designated 
paragraph  (b)(4).  paragraphs  (c)(1)  and 
(d)  to  read  as  follows: 


§  193.2057    Thermal  radiation  protection. 

*        *        »        »        » 

(b)*  •  * 

(4)  The  height  of  the  flame  base 
should  be  that  of  any  dike  or 
containment  in  relation  to  the 
horizontal  reference  plane.  The  height 
of  the  target  shall  be  in  relation  to  the 
same  reference  plane. 

(c)*  •  * 

(1)  The  method  of  calculating  the 
exclusion  distance  for  levels  of  radiant 
exposiue  listed  in  paragraph  (d)  of  this 
section  shall  be  the  method  described  in 


the  Gas  Research  Institute's  (GRI)  report 
GRI-0176,  which  is  also  available  as  the 
"LNGFIRE  III"  computer  program 
produced  by  GRI. 

*        *        »        •        * 

(d)  Limiting  values  for  incident 
radiant  flux  on  offsite  targets.  The 
maximum  incident  radiant  flux  at  an 
offsite  target  from  burning  of  a  total  spill 
in  an  impounding  space  must  be  limited 
to  the  distances  in  paragraph  (c)  of  this 
section  using  the  following  values  of 
"Incident  flux': 


Offsite  target 

(1)Ouldoor  areas  occupied  l)y  20  or  more  persons  during  normal  use,  such  as  teaches,  playgrounds,  outdoor  theaters 
other  recreation  areas  or  other  places  of  put)lic  assembly  "««•«»•». 

(2)  Buildings  that  are  used  for  residences,  or  occupied  t)y  20  or  more  persons  during  noimaV  lie 

(3)  BuiWngs  made  of  cellulosic  materials  or  that  are  not  fire  resistant  or  do  not  provide  durable  shieWrmfromMien^ 
ation  ttiat: 

(i)  Have  exceptional  value,  or  contain  objects  of  exceptional  value  based  on  historic  uniqueness  identified  in  Federal 

State,  or  local  registers; 
(■)  Contain  explosive,  flammable,  or  toxic  materials  in  hazardous  quantities;  or 
(lii)  Could  resuH  in  addttional  hazard  if  exposed  to  high  levels  of  them»l  radteition 
^*^JS^^  *^  ^t  ^.t  ^«««»ant  and  provide  durable  shielding  from  thennal  ladiaten  th^t  tewth^di^irirtte' d^ 
scribed  in  paragraphs  (3)(i)  through  (3)(iii)  above ««awwi»iiw  oe- 

(5)  Public  streets,  highways,  and  mainlines  of  railroads „    

(6)  Other  stnjctures,  or  the  right-of-way  line  of  the  facility "•""'".".™.""1"!!""!.".!!!!!!!™!!"."!!!!."! 


Incident  flux  Btu/ 
ft^hour 


1.600 
4,000 


4,000 

6,700 

6,700 

10,000 


9.  Paragraph  (a)  in  §  193.2059  would 
be  amended  by  removing  the  phrase 
"paragraph  (e)  of.  Paragraphs  (c)(2) 
through  (c)(4)  and  (d)(1)  introductory 
text.  (d)(l)(i)  and  (d)(2)  would  be 
revised  and  paragraph  (e)  would  be 
removed  to  read  as  follows: 

1193.2060    Flammable  vapor-gas 


(€)•*• 

(2)  Dispersion  conditions  are  a 
combination  of  those  which  result  in 
longer  predicted  downwind  dispersion 
distances  than  other  weather  conditions 
to  the  site  at  least  90  percent  of  the  time, 
based  on  U.S.  Government  weather  data, 
or  as  an  alternative  where  the  model 
used  gives  longer  distances  at  lower 
wind  speeds.  Atmospheric  Stability 
(Pasquill  Class)  F,  wind  speed  =  4.5 
miles  per  hour  (2.01  meters/sec)  at 
reference  height  of  10  meters,  relative 
humidity  equals  50.0  percent,  and 
atmospheric  temperature  =  80"  F(27*  C). 

(3)  The  elevation  for  contour 
(receptor)  output  H  =  0.5  meters. 

(4)  A  siirface  roughness  factor  of  0.03 
meters  shall  be  xised.  Higher  values  for 
the  roughness  factor  may  be  used  if  it 
can  be  shown  that  the  terrain  both 
upwind  and  downwind  of  the  vapor 
cloud  has  dense  vegetation  and  that  the 
vapor  cloud  height  is  more  than  ten 
times  the  height  of  the  obstacles 
encountered  by  the  vapor  cloud. 


(d)*  •  • 

(1)  Vaporization  results  from  the  spill 
caused  by  an  assiuned  ruptiue  of  a 
single  transfer  pipe  (or  multiple  pipes 
designed  to  deliver  the  same  flow) 
which  has  the  greatest  overall  flow 
capacity,  discharging  at  the  maximiun 
potential  capacity,  in  accordance  with 
the  following  conditions: 

(i)  The  rate  of  vaporization  is  not  less 
than  the  sum  of  flash  vaporization  and 
vaporization  from  boilii^  by  heat 
transfiar  fit>m  contact  surfaces  during  the 
time  necessary  for  spill  detection, 
instrument  response,  and  automatic 
shutdown  by  the  emergency  shutdown 
system  but,  not  less  than  10  minutes 
plus,  in  case  of  impoimding  systems  for 
LNG  storage  tanks  with  side  or  bottom 
penetration,  the  time  necessary  for  the 
hquid  level  in  the  tank  to  reach  a  level 
of  penetration  or  equilibrate  with  the 
Uquid  impoimded.  In  the  case  of  storage 
tanks  with  an  internal  shutoff  valve,  the 
time  necessary  for  spill  detection  and 
response  of  not  less  than  one  (1)  hour 
must  be  tised. 
•        *        *        »        • 

(2)  If  surfaces  are  insulated,  the 
insulation  must  be  designed,  installed, 
and  maintained  so  that  it  will  retain  its 
performance  characteristics  imder  spill 
conditions. 

1193.2061    [Removed  and  Reserved] 

10.  Section  193.2061  is  removed  and 
reserved. 


1193.2066  [Removed  and  Raservecq 

11.  Section  193.2065  is  removed  and 
reserved. 

12.  Section  193.2067  would  be 
amended  by  revising  paragraphs  (b)(2) 
introductory  text  and  (b)(2)(i)  to  read  as 
follows: 

5193.2067  WIndforcas 

(b)»  •  • 

(2)  For  all  other  LNG  facihties: 
(i)  An  assumed  sustained  wind 
velocity  of  not  less  than  150  miles  per 
hour,  unless  the  Administrator  finds  a 
lower  velocity  is  justified  by  adequate 
supportive  data;  or 

*  •        •        •        • 

13.  Section  193.2069  would  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

S193.2069   Other  aswsrsvmatlMr  and 
natursi  conditions. 

(a)  In  addition  to  the  reqiurements  of 
seismic  investigation,  flooding,  soil 
characteristics,  and  wind  forces,  each 
operator  shaU  determine  from  historical 
records  and  engineering  studies  the 
worst  effect  of  other  weather  and  natural 
conditions  which  may  predictably  occur 
at  an  LNG  facility  site. 

•  •        »        •        • 

14.  Section  193.2071  would  be 
revised  to  read  as  follows: 


UMI 
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§  1IB3.2071    Adjacent  activities. 

Kn  LNG  facility  must  not  be  located 
wbfere  present  or  projected  offsite 
activities  would  be  reasonably  expected 
to  Adversely  affect  the  operation  of  any 
of  tits  safety  control  systems,  cause 
failiire  of  the  facility,  or  cause  the 
facility  to  fail  to  meet  the  requirements 
of  tfiis  part. 

i  1  B3.2073    [Removed  and  Reserved] 

15.  Section  193.2073  would  he 
removed  and  reserved. 

Subpart  C— Design 

16.  Section  193.2101  would  be 
revised  to  read  as  follows: 

§193.2101    Scope. 

Ilfhis  subpart  and  ANSI/NFPA  59A 
(1^6  edition)  prescribe  requirements 
for  the  selection  and  qualification  of 
materials  for  components,  and  for  the 
deisign  and  installation  or  construction 
of  jQomponents  and  buildings,  including 
separate  requirements  for  impounding 
sykems,  LNG  storage  tanks,  and  transfer 
systems. 

$$103-2103—193.2119    [Removed  and 
RfMerved] 

17.  Sections  193.2103  through 
193.2119  would  be  removed  and 
reserved. 

$$,193^121—193.2123    [RemovMland 


118.  Sections  193.2121  through 
193.2123  would  be  removed  and 
re^rved. 

$^193.2127— 193.2147    [Removwiand 


[19.  Sections  193.2127  through 
193.2147  would  be  removed  and 
reserved. 

$199.2149    (AmandecQ 

20.  Section  193.2149  would  be 
amended  by  removing  paragraph  (c). 

$1193.2151  Mi  193.2153    [Removed  and 


tl.  Sections  193.2151  and  193.2153 
wduld  be  reiBoved  and  reserved. 

22.  Section  193.2155  would  be 
amended  by  Mmoving  paragraph  (b), 
redsignating  parsgraph  (c)  as  paragraph 
Q>i,  and  revising  paragraph  (a) 
introductory  text  and  newly  designated 
patagraph  (b)  to  read  as  follows: 

$  113.2155    Structural  requirements. 

(a)  The  structural  parts  of  an 
inHpotmdment  system  must  be  designed 
and  constructed  to  prevent  impairment 
of  the  system's  performance  reliability 
and  structural  integrity  as  a  result  of  the 
fojllowing: 
*   I     *        *        f  -      *  ■ 

i^)  An  LNG  storage  tank  must  not  be 
located  within  a  horizontal  distance  of 


one  mile  (1.6  km)  h-om  the  ends,  or  V* 
mile  (0.4  km)  from  the  nearest  point  of 
a  runway,  whichever  is  longer.  For  the 
height  of  structures  in  the  vicinity  of  an 
airport,  operators  must  also  review 
Federal  Aviation  Administration 
requirements  in  14  CFR  Section  1.1. 

$  1 93.21 57    [Removed  and  Reserved] 

23.  Section  193.2157  would  be 
removed  and  reserved. 

24.  Section  193.2159  would  be 
revised  to  read  as  follows: 

$193.2159    Hoors. 

(a)  Except  for  covered  impoundment 
systems,  floors  of  impounding  systems 
must,  to  the  extent  feasible — 

(1)  Slope  away  from  the  component  or 
item  impounded  and  to  a  sump  basin 
installed  under  §  193.2171. 

(2)  Slope  away  from  the  nearest 
adjacent  component; 

(3)  Drain  surfiace  waters  from  the 
floors  at  rates  specified  in  §  193.2173. 

(b)  Penetration  of  floors  of  an 
impounding  system  for  piping  or  any 
other  purpose  is  prohibited. 

25.  Section  193.2161  would  revised  to 
read  as  follows: 

$193.2161    Dilces,  general. 

(a)  Penetration  in  dikes  to 
accommodate  piping  or  any  other 
purpose  is  prohibited. 

(b)  An  outer  wall  of  a  component 
served  by  an  impounding  system  may 
not  be  used  as  a  dike  except  for  a 
concrete  wall. 

$$  193.2163. 193.2165  and  193.2169 
[Removed  and  reserved] 

26.  Sections  193.2163. 193.2165  and 
193.2169  would  he  removed  and 
reserved. 

27.  Section  193.2171  would  be 
revised  to  read  as  follows: 

$193.2171    Sump  basins. 

Except  for  covered  impounding 
systems,  a  sump  basin  must  be  located 
in  each  impounding  system  for 
collection  of  water. 

28.  Section  193.2173  would  be 
amended  by  revising  paragraphs  (a)  and 
(b)  to  read  as  follows: 

$193.2173   Walsr  removal. 

(a)  Except  for  covered  systems, 
impounding  systems  must  have  sump 
pumps  and  piping  running  over  the  dike 
to  remove  water  collecting  in  the  sump 
basin. 

(b)  The  water  removal  system  must 
have  adequate  capacity  to  remove  water 
at  a  rate  equal  to  25%  of  the  maximtun 
predictable  collection  rate  from  a  storm 
of  10-year  frequency  and  1-hour 
duration,  and  other  natural  causes.  For 
rainfall  amounts,  operators  must  use  the 
"Rainfall  Frequency  Atlas  of  the  United 
States"  published  by  the  National 


Weather  Service  of  the  U.S.  Department 
of  Commerce. 


.    29.  Section  193.2179  would  be 
amended  by  revising  paragraph  (b)  to 
read  as  follows: 

S 1 93.21 79    impoundment  capacity: 
general. 

(b)  Where  applicable,  displacement 
which  could  occur  when  water  or  snow 
enters  the  impounding  system. 

30.  Section  193.2181  would  be 
revised  to  read  as  follows: 

$  193.2181    Impoundment  capacity:  LNG 
storage  tenia. 

Each  impounding  system  serving  an 
LNG  storage  tank  must  have  a  minimum 
voliunetric  Uquid  impoundment 
capacity  of: 

(a)  110  percent  of  the  LNG  tank's 
maximimi  liquid  capacity  for  an 
impoundment  serving  a  single  tank: 

(b)  100  percent  of  all  tanks  or  110 
percent  of  the  largest  tank's  maximimi 
liquid  capacity,  whichever  is  greater,  for 
the  impoimdment  serving  more  than 
one  tank;  or 

(c)  If  the  dike  is  designed  to  account 
for  a  surge  in  the  event  of  catastrophic 
failure,  then  the  impoundment  capacity 
may  be  reduced  to  100  percent  in  lieu 
of  110  percent. 

31.  Section  193.2183  would  be 
amended  by  revising  paragraph  (b)  to 
read  as  follows: 

$193.2183    Impoundment  capacity: 
equipment  and  trsnsfer  systems. 

(b)  The  maximum  volume  of  liquid 
which  could  discharge  into  the 
impounding  space  fnan  any  single 
failure  of  equipment  or  piping  during 
the  time  period  necessary  for  spill 
detection,  instrument  response,  and 
sequenced  shutdown  by  the  automatic 
shutdown  system  under  $  193.2439.  but 
not  less  than  10  minutes. 

$193.2199   ptamoved  and  Reaerved] 

32.  Section  193.2189  would  be 
removed  and  reserved. 

33.  Section  193.2191  would  be 
revised  to  read  as  follows: 

$193.2191    Stratification. 

LNG  storage  tanks  with  a  capacity  of 
200,000  gallons  or  more  must  be 
equipped  with  means  to  mitigate  a 
potential  for  rollover. 

$$193.2193-193.2203    [Removed  and 
Reserved] 

34.  Sections  193.2193-193.2203 
would  be  removed  and  reserved. 
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35.  Sections  193.2205  and  193.2207 
are  revised  to  read  as  follows: 

§193.2205    Frosthaave. 

If  the  protection  provided  for  LNG 
storage  tank  foundations  from  frost 
heave  includes  heating  the  foundation 
area,  an  instrumentation  and  alarm 
system  must  be  provided  to  warn  of  any 
malfunction  of  the  heating  system. 

§193.2207    Insulatton. 

Insulation  on  the  outside  of  the  outer 
shell  of  an  LNG  storage  tank  may  not  be 
used  to  maintain  stored  LNG  at  an 
operating  temperatiue  during  normal 
operation. 

36.  Section  193.2209  would  be 
amended  by  removing  item  (6)  in  the 
columns  titled  "Condition"  and 
"Instrumentation"  from  the  table  in 
paragraph  (a).  Paragraph  (c)  in  the  same 
section  would  be  removed. 


§193.2211-193.2233    [Removal  and 
Raaarvad] 

37.  Sections  193.2211  through 
193.2233  would  be  removed  and 
reserved. 

Subpart  D— Construction 

38.  Section  193.2301  would  be 
revised  to  read  as  follows: 

§193.2301    Scopa. 

This  subpart  and  ANSI/NFPA  59A 
(1996  edition)  prescribes  the 
requirements  for  the  construction  or 
installation  of  components. 

39.  Section  193.2307  would  be 
amended  by  removing  paragraph  (b), 
and  redesignating  paragraph  (c)  as  (b). 

§193.2313    [Ramovad  and  Raaarvad] 

40.  Section  193.2313  would  be 
removed  and  reserved. 


Weld  type 

Butt  weMs  more  than  2  inches  in  nominal  size 
Butt  welds  2  inches  or  less  in  nominai  size  ..... 

RIet  and  socket  welds 


CryoQenic 
Pip<ng 


100 
100 

100 


Other 


30 
30 

30 


41.  Section  193.2315  would  be 
amended  by  removing  paragraphs  (a), 
(d),  (e)  and  (f)  and  by  redesignating 
paragraphs  (b)  and  (c)  as  new 
paragraphs  (a)  and  (b),  respectively. 

§193.2319    [Ramovad  and  Raaarvad] 

42.  Section  193.2319  would  be 
removed  and  reserved. 

43.  Section  193.2321  would  be 
revised  to  read  as  follows: 


§193.2321    Nondaatnictival 

(a)  Except  as  required  in  paragraph  (b) 
of  this  section  the  following 
percentages,  as  shown  in  the  table 
below,  of  each  day's  circiunferentially 
welded  pipe  joints  for  hazardous  fluid 
piping,  selected  at  random,  must  be 
nondestructively  tested  over  the  entire 
circumference  to  reveal  any  defects 
which  could  adversely  affect  the 
integrity  of  a  weld  or  pipe: 

Test  method 


Radngraphic  or  ultrasonic 

Radngraphic,  ultrasonic,  liquid  penetrant  or  magnetic 

particle. 
Liquid  penetrant  or  magnetic  particle. 


(b)  Liquid  drain  and  vapor  vent 
piping  with  an  o)}eratuig  pressure  that 
produces  a  hoop  stress  of  less  than  20 
percent  specified  minimum  yield  stress 
does  not  need  to  be  nondestructively 
tested,  provided  it  has  been  inspected 
visually  in  accordance  with  ASME 
B31.3,  Chemical  Plant  and  Petroleum 
refinery  Piping.  344.2. 

(c)  The  butt  welds  in  metal  shells  of 
storage  tanks  with  internal  design 
pressure  above  IS  psig  must  be 
radiographicaUy  teisted  in  accordance 
with  the  ASME  Boiler  and  Pressure 
Vessel  Code  (Section  Vin  Division  1). 
except  that  hydraulic  load  bearing  shells 
with  curved  surfaces  that  are  subject  to 
cryogenic  temperatures.  100  percent  of 
both  longitudinal  (or  latitudinal)  welds 
must  be  radiographicaUy  tested. 

§§193l2323 and  193.2327    [Ramowadand 


liquefaction  equipment,  and  control 
systems. 

§§193.2403 and  193^406    [Ramovadand 


44.  Sections  193.2323  and  193  2327 
would  be  removed  and  reserved. 

Subpart  E— Equipment 

45.  Section  193.2401  would  be 
revised  to  read  as  follows: 

§193.2401    Scope. 

This  subpart  and  ANSI/NFPA  59A 
(1996  edition)  prescribe  requirements 
for  the  design,  fabrication,  and 
installation  of  vaporization  equipment, 


46.  Sections  193.2403  and  193.2405 
would  be  removed  and  reserved. 

§193.2407   [Amandad] 

47.  Section  193.2407  would  be 
amended  by  removing  paragraph  (b). 

§193.2409    [Amandad] 

48.  Section  193.2409  would  be 
amended  by  removing  paragraphs  (a) 
and  (c),  and  redesignating  existing 
paragraph  (b)  as  paragraph  (a). 

§193.2411    [Ramovad  and  Raaarvad] 

49.  Section  193.2411  would  be      • 
removed  and  reserved. 

§193.2413   [Amandad] 

50.  Section  193.2413  would  be 
amended  by  removing  paragraph  (b). 

§193.2415    [Ramovad  and  RaaarvacQ 

51.  Section  193.2415  would  be 
removed  and  reserved. 

§193.2423   [Ramovad  and  Raaarvad] 

52.  Section  193.2423  would  be 
removed  and  reserved. 

§193.2427   [Amandad] 

53.  Section  193.2427  would  be 
amended  by  removing  paragraph  (a), 
and  by  redesignating  existing 


paragraphs  (b),  (c).  and  (d)  as  paragraphs 
(a),  (b).  and  (c)  respectively. 

54.  Section  193.2429  would  be 
revised  to  read  as  follows: 

§193.2429    RalMdavlcaa. 

(a)  Each  component  containing  a 
hazardous  fluid  must  be  equipped  with 
a  system  of  automatic  relief  devices 
which  will  release  the  contained  fluid  at 
a  rate  sufficient  to  prevent  pressiues 
from  exceeding  110  percent  of  the 
maximum  allowable  working  pressure. 

(b)  In  addition  to  the  control  system 
required  by  paragraph  (a)  of  this  section, 
a  manual  means  must  be  provided  to 
relieve  pressure  or  a  vacuum  of  the 
component  in  an  emergency. 

(c)  The  means  for  adjusting  the  set 
point  pressure  of  all  adjustable  relief 
devices  must  be  sealed. 

(d)  Relief  devices  which  are  installed 

to  limit  minimum  or  m«ifimiin|  pressure 

may  not  be  used  to  handle  boiloff  and 
flash  gases  during  normal  operation. 

§193.2431    [Ramovad  and  Raaarvad] 

55.  Section  193.2431  would  be 
removed  and  reserved. 

56.  Section  193.2433  would  be 
revised  to  read  as  follows: 

§193.2433    Sanaing  davicas. 

Each  operator  shall  determine  the 
appropriate  location  for  and  install 
sensing  devices  as  necessary  to  monitor 
the  operation  of  components  to  detect  a 
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malfunction  which  could  cause  a 
hazardous  condition  if  permitted  to 
C4>|itinud. 

§1103.2437    [Amendedl 

57.  Section  193.2437  would  be 
aii^ended  by  removing  paragraphs  (a)(3) 
and  (a)(4),  and  by  removing  and 
rttferving  paragraph(b).  In  paragraph 
(iiKZ)  the  semicolon  would  be  removed 
and  period  added  in  its  place. 

58.  Section  193.2439  would  be 
amended  by  revising  paragraph  (a)(1)  to 
reftd  as  follows: 

f1«3.2439    Enwrgancy  shutdown  control 

Iw  •  *  • 

11)  Temperatures  of  the  component 
eiiteeed  the  maxiniiim  and  minimum 
d^ign  limits. 

Hi    •      '      *      • 


SubfMrt  F— Operation 

59.  Section  193.2521  in  Subpart  F 
\  1 9uld  be  revised  to  read  as  follows: 

I   93.2921    Opaiatlng  records. 

1  !(a)  Each  operator  shall  maintain  a 
liacord  of  the  results  of  each  inspection, 
tBlst,  and  investigation  required  by  this 
ibpart  and  ANSI/NFPA  59A  (1996 
ition).  Such  records  must  be  kept  for 

iriod  of  not  less  than  5  years, 
(b)  Data  collected  from  section 
i^3.2209  must  be  maintained  for  not 
loss  than  one  year. 

Subpart  G— Maintenance 

60.  Section  193.2609  in  Subpart  G 
would  be  revised  to  read  as  foUows: 

4193.2608    Support  systems. 

Each  support  system  or  foundation  of 
each  component  must  be  inspected 
ually,  not  to  exceed  15  months,  for 

y  detrimental  change  that  could 

ipair  support. 

61.  Section  193.2611  in  Subpart  G 
ould  be  amended  by  redesignating 

0idsting  paragraphs  (a)  and  (b)  as  new 
{Paragraphs  (b)  and  (c)  respectively,  and 
padding  a  new  paragraph  (a)  to  read 
as  follow:s: 


i 


193J»11    Firs  protscUon. 
(a)  Facility  operators  shall  prepare 
ibd  implement  a  maintenance  program 
pr  all  plant  fire  protection  equipment. 

•        •        •        • 

62.  Section  193.2619  in  Subpart  G 
i  rould  be  amended  by  revising 
paragraph  (c)  introductory  text  to  read 
as  follows: 

11193.2619    Control  systsms. 


valves  and  automatic  shutdown 
devices),  and  internal  shutoff  valves 
must  be  inspected  and  tested  once  each 
calender  year,  not  exceeding  15  months, 
with  the  following  exceptions: 
*        *        •        •        • 

63.  Section  193.2639  in  Subpart  G 
would  be  amended  by  revising 
paragraph  (a)  to  read  as  follows: 

§193.2639    lyialntenancs  rseords. 

(a)  Each  operator  shall  keep  a  record 
at  each  LNG  plant  of  the  date  and  type 
of  each  maintenance  activity  performed 
on  each  component  to  meet  the 
requirements  of  this  part  and  ANSI/ 
NFPA  59A.  including  periodic  tests  and 
inspections,  for  a  period  of  not  less  than 
five  yeara. 


Subpart  (—Fire  Protection 

64.  Section  193.2801  would  be 
revised  to  read  as  follows: 

§193.2801    Scops. 

This  subpart  and  ANSI/NFPA  59A 
(1996  edition)  prescribe  requirements 
for  fire  prevention  and  fire  control  at 
LNG  plants.  However,  the  requirements 
do  not  apply  to  existing  LNG  plants  that 
do  not  contain  LNG. 

§§193.2803 and  193.2806    [Rsmowsdand 


(c)  Control  systems  in  service,  but  not 
I  lormally  in  operation  (such  as  relief 


(c)  and  (f).  and  by  redesignating  existing 
paragraphs  (b),  (d)  and  (e)  as  paragraphs 
(a),  (b),  and  (c),  respectively. 

70.  Section  193.2821  would  be 
revised  to  read  as  follows: 

§193.2821    Firs  dslscMon. 

In  addition  to  the  requirements  in 
ANSI/NFPA  59A  (1996  edition)  each 
operator  shall  provide  an  audible  alarm 
in  the  area  of  fire  detection. 

Issued  in  Washington,  DC  on  December  16, 
1998. 

Ridiard  B.  FeMar, 

Associate  Administrator  for  Pipeline  Safety. 
(PR  Doc.  9»-33757  Filed  12-21-98;  8:45  ami 
BNJJNQCOOC  4t10-a»-P 


DEPARTMENT  OF  THE  INTERIOR 

Fiah  and  WiidIHe  Service 

50CFRPart17 
RIN  1018-AF31 

Endangered  and  Threatened  Wildlife 
and  Planta:  Propoaed  Threatened 
Statue  for  the  Plant  Yermo 
xanthocephalua 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 


65.  Sections  193.2803  and  2805 
would  be  removed  and  reserved. 

66.  Section  193.2807  would  be 
revised  to  read  as  follows: 

§193.2807    Smoking. 

In  addition  to  the  requirements 
related  to  smoking  in  ANSI/NFPA  59A 
(1996  edition),  each  operator  shall 
display  signs  marked  with  the  words 
"NO  SMOKING"  in  prominent  places  in 
areas  where  smoking  is  prohibited. 

§§193.2809, 193.2811  and  193.2816 
[Rsmoved  and  Raasrvsd] 

67.  Sections  193.2809, 193.2811  and 
193.2815  would  be  removed  and 
reserved. 

68.  Section  193.2817  would  be 
revised  to  read  as  follows: 

§193.2817    FIrssquipmsnt 

Each  operator  shall  provide  and 
maintain  fire  control  equipment  and 
supplies  in  accordance  with  the 
applicable  requirements  of  ANSI/NFPA 
59A  to  protect  or  cool  components  that 
could  fail  due  to  heat  exposure  from 
fires.  Protection  or  cooling  must  be 
provided  for  critical  components  as  long 
as  the  heat  exposure  exists. 

§193.2819    [Amended] 

69.  Section  193.2819  would  be 
amended  by  removing  paragraphs  (a). 


r:  The  Fish  and  Wildlife  Service 
proposes  to  list  the  plant  Yermo 
xanthocepbalus'XdeseTi  yellowhead)  as 
a  threatened  species  pursuant  to  the 
Endangered  Species  Act  of  1973.  as 
amended.  Yermo  xanthocephalus  is  a 
recently  described  Wyoming  endemic 
known  only  from  the  south  end  of  Cedar 
Rim  on  the  summit  of  Beaver  Rim  in 
southern  Fremont  County,  Wyoming.  It 
is  known  from  a  single  population 
occupying  an  area  of  less  than  two 
hectares  (ha)  (five  acres  (ac))  of  suitable 
habitat.  In  1998  this  population 
contained  an  estimated  15,000  plants 
and  existed  entirely  on  Federal  lands. 
Surface  disturbances  associated  with  oil 
and  gas  development,  compaction  by 
vehicles,  trampling  by  livestock',  and 
randomly  occurring,  catastrophic  events 
threaten  the  existing  population. 
DATES:  Comments  from  all  interested 
parties  must  be  received  by  I  ebruary  22, 
1999.  PubUc  hearing  requests  must  be 
received  by  February  5, 1999. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Field  Supervisor,  Wyoming  Field 
Office.  U.S.  Fish  and  WildUfe  Service, 
4000  Airport  Parkway,  Cheyenne, 
Wyoming  82001.  Comments  and 
materials  received  willjie  available  for 
public  inspection,  by  appcfintment. 
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during  nonnal  business  bours  at  tbe 
above  address. 

FOR  FURfTHER  MFORMATKM  CONTACT: 
Mike  Long,  Field  Supervisor,  Wyoming 
Field  Office  (see  ADDRESSES  section), 
telepbone  (307)  772-2374.  extension  34; 
facsimile  (307)  772-2358. 

SUPPLEMENTARY  tttPORMADON: 

Background 

Yenno  xanthocephalus  was 
discovered  by  Wyoming  botanist  Robert 
Dom  while  connoting  field  worii  in  tbe 
Beaver  Rim  area  of  central  Wyoming  in 
1990.  Dom  discovered  a  small 
population  of  an  unusual  species  of 
Composite  (Asteraceae).  Dom's  closer 
examination  revealed  that  tbe  species 
was  unknown  to  sdenoe  and 
represented  a  new  genus.  Dom  (1991) 
named  his  discovery  Y. 
xanthocephalus.  or  litaraUy  "desert 
yellowhead." 

Y.  xanthocephalus  is  a  tap-rooted, 
glabrous  (hairless)  perennial  herb  mth 
leafy  stems  to  30  centimeters  (cm)  (12 
indies  (in))  high.  The  leathery  leaves  are 
ahemate.  lance-diaped  to  oval,  4-25  cm 
(1.5-10  in)  long  and  often  folded  along 
the  midvein.  Leaf  edges  are  smooth  or 
toothed.  Flower  heads  are  many  (25- 
180)  and  crowded  at  die  top  of  the  stem. 
Each  head  contains  four  to  six  yellow 
disk  flowers  (ray  flowers  are  abeent) 
surrounded  by  five  yellow,  keeled 
involucre  (wborled)  bracts  (small  leaves 
beneath  the  flower).  The  pappus  (the 
outer  whorl  of  flowering  parts)  consists 
of  many  white  bristles. 

The  species  is  restricted  to  shallow 
deflation  hollows  in  outcrops  of 
Miocene  sandstones  of  the  Split  Rock 
Formation  (Van  Houten  1964).  These 
wind-excavated  hollows  acciunulate 
drifting  snow  and  may  be  more  mesic 
(moist)  than  surrounding  areas.  The 
vegetation  of  these  sites  is  typically 
sparse,  consisting  primarily  of  low- 
cushion  plants  and  scattered  clumps  of 
Indian  ricegrass  (Stipa  hymenoides). 

Dom  observed  approximately  500 
plants  within  1  ha  (2.5  ac)  in  1990  on 
Federal  surface  managed  by  the  Bureau 
of  Land  Management  (BLM).  Surveys 
ccmducted  since  1990  by  Richard  Scott, 
Professor  of  Biology  at  Central  Wyoming 
College  in  Riverton,  have  failed  to  locate 
additional  populations  on  outcrops  of 
the  White  River,  Wagon  Bed,  and  Wind 
River  formations  in  the  Beaver  Rim  area. 
The  plant  population  has  increased 
from  500  in  1990  to  an  estimated  15,000 
plants  in  1998i,  possibly  in  response  to 
higher  than  nonnal  precipitation  (R. 
Scott,  Central  Wyoming  College,  pers. 
comm.,  1998). 


Previous  Federal  Actim 

In  the  plant  notice  of  review 
published  on  September  30, 1993  (58  FR 
51144).  we  designated  Y. 
xanthocephalus  a  C^egory  2  species  for 
potential  listing  under  the  Endangered 
Species  Act  (Act)  of  1973.  as  amended 
(16  U.S.C.  1531  et  seq.).  At  that  time. 
Category  2  species  were  those  for  which 
data  in  our  possession  indicated  Usting 
was  possibly  ^propriate.  but  for  which 
substantial  data  on  biological 
vulnnalHlity  uidihnats  werejiot 
currently  known  or  on  file  to -support  a 
proposed  rule.  On  February  28, 1996. 
we  puUidied  a  Notice  olReview  in  the 
Federal  Begister  (61  FR  7596)lhat 
discontinued  the  dengnation  of 
Category  2  species  as  candidates,  and 
this  species  was  upgraded  to  candidate 
status  at  that  time.  A  candidate  is  a 
species  for  which  we  possess  substantial 
information  on  biological  vulnerability 
and  threats  to  siqiport  preparation  of  a 
listing  proposal. 

Processing  of  this  proposal  is  a  Tier  2 
activity  undOT  the  current  listing 
priority  guidance  (63  FR  25502,  May  8, 
1998).  Tier  1  actions  are  oneigency 
listings.  Tier  2  acticms  include 
processing  fiiuil  decisions  on  proposed 
listings;  resolving  the  conservation 
status  of  candidate  ^eaes;  processing 
administrative  findings  on  petitions; 
and  delisting  or  reclassifying  actions. 

On  November  24, 1997,  we  received 
a  petition  ftom  the  Biodiversity  Legal 
Foundation  and  Biodiversity  Associates 
aUeging  that  Y.  xanthocephalus 
warranted  emergency  listing.  On 
December  22, 1997,  we  notified  the 
petition's  that  emergency  listing  was 
not  appropriate  because  BLM 
regulations  provided  some  conservation 
measures  for  the  species,  and  ciurent 
exploratory  oil  and  gas  activities  near 
the  known  occupied  habitat  of  Y. 
xanthocephalus  were  being  coordinated 
with  our  staff  in  the  Wyoming  Field 
Office.  In  addition,  we  notifiml  the 
petitioners  that  petitions  for  candidate 
species  are  considered  second  petitions, 
because  candidate  species  are  species 
for  which  we  have  already  decided  that 
listing  is  warranted.  Therefore,  no  90- 
day  finding  was  required  for 
Biodiversity  Legal  Foundation's 
petition. 

Summary  of  Factors  Affecting  the 
Species 

Section  4  of  the  Act  and  regulations 
(50  CFR  part  424)  promulgated  to 
implement  the  listing  provisions  of  the 
Act  set  forth  the  procedures  for  adding 
species  to  the  Federal  lists.  A  species 
may  be  determined  endangered  or 
threatened  due  to  one  or  more  of  the 


five  factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to  Y. 
xanthocephalus  (desert  yellowhead)  are 
as  follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  its  Habitat  or  Range: 

The  entire  known  range  of  Y. 
xanthocephalus  consists  of  an  area  of 
lass  than  two  ha  (five  ac)  in  southem 
Fremont  County.  Wyoming.  Surveys 
conducted  since  1990  have  failed  to  find 
additional  populatimu,  although  there 
are  a  number  of  sites  with  similar  soils, 
drainage  and  plant  associations  in  the 
area.  The  plant  is  easily  recognized 
diuing  its  stumner  flowering  season,  so 
it  seems  likely  that  surveys  would  have 
found  additional  populations  if  they 
exist.  Thnejore,  the  q>ecies  is 
vulnerable  to  extinctien  from  even 
small-scale  habitat  degradation  due  to 
its  small  population  sizeand  limited 
geographic  range. 

Tbe  known  population  is  threatened 
by  surface  disturl>ances  associated  with 
recreation,  oil  and  gas  development, 
mineral  extraction,  trampling  by 
livestock,  and  soil  compaction  by 
vehicles  (Fertig  1995).  Recreational  off- 
road  vehicle  use  presents  a  threat  to  Y. 
xanthocephalus  through  the  crushing  of 
plants  and  compaction  or  erosion  of 
soil.  This  threat  is  greatest  in  the  spring 
and  siunmer  when  plants  are  in  flower 
or  heavy  with  fruit.  No  physical  barriers 
prevent  vehicle  use  in  the  immediate 
area  of  the  Y.  xanthocephalus 
population.  Tbe  known  population  is 
several  miles  from  Wyoming  State 
Highway  135  and  othermaintained 
roads.  In  1996.  Highway  135  had  an 
estimated  daily  traffic  of  360  vehicles 
(Wyoming  Department  of 
Transportation  1996).  A  two-track,  four- 
wheel  drive  trail  leading  to  an 
abandoned  oil  weU  bisects  the 
population,  and  is  open  to  hunters  or 
other  recreationists  using  four-wheel 
drive  trucks  and  other  smaller  all-terrain 
vehicles  (ATVs).  Tbe  most  common 
activities  that  attract  users  to  the  area 
are  hunting,  rock  collecting  and 
searching  for  human  artifacts  (such  as 
arrowheads).  The  popidation  is  a  few 
miles  north  of  the  Sweetwater  Crossing 
on  the  Oregon-California  Trail,  which  is 
a  popular  tourist  attraction.  There  has 
been  no  significant  surface  disturbance 
caused  by  vehicles  during  the  past  four  . 
years  that  the  site  has  been  under  study 
(R.  Scott,  pers.  comm.,  1998).  The  BLM 
Resource  Management  Plan  limits 
vehicle  use  to  existing  roads  (including 
established  two-tracks),  but  the 
potential  for  habitat  and  plant 
destruction  by  ATV's  remains  a  threat. 
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Oil  and  gas  development  also  threaten 
the  known  population.  In  1997,  BLM 
leased  for  oil  and  gas  development  a 
460  ac  tract  (designated  WYW140702) 

it  encompasses  the  Y. 
inthocephalus  population.  An 
|4)acent  lease  (WYW138846)  consisting 
II  2,080  ac  was  piuchased  by  the  same 
{wrator  in  May  1996.  Both  leases  are 
ftir  a  10-year  period,  and  no  specific 
liaase  stipulations  were  included  to 
rotect  the  plant.  Construction  of  well 
f  ds.  access  roads,  and  pipelines 
rough  occupied  habitat  would  result 
direct  destruction  or  crushing  of 

.ts  and  soil  compaction  and  erosion, 
e  1920  Mineral  Leasing  Act  promotes 
laximum  recovery  of  Federal  mineral 
i0sources.  However,  the  1987 
i  S^mendments  to  the  Mineral  Leasing  Act 
I  ^0  U.S.C.  226(g))  require  lessees  to  have 
I  ill  approved  operating  plan  that  protects 
t  vrfiace  resources  prior  to  submitting 
i  Hlpplications  for  Permission  to  Drill. 
'  tie  BLM  regulations  provide  that 
I  |>ecies  that  are  candidates  for  Usting 
1  ibder  the  Endangered  Species  Act  be 
I  kfibrded  protection. 
I  The  current  lessee  is  aware  that  the 
jlant  exists  in  the  area,  and  has  been 
rery  cooperative  with  BLM  staff.  The 
I  nirrent  drilling  plan  proposes 
I  toleration  in  locations  that  should  not 
iose  a  threat  to  Y.  xanthocephalus,  but 
he'cunent  operator  is  free  to  sell  its 
^ases  to  other  companies  that  could 
revise  the  drilling  plan.  An  existing  two- 
track  road  leading  to  an  abandoned  oil 
ell  currently  bisects  the  only 
pulation  of  Y.  xanthocephalus. 

^  of  abandoned  wells  in  search 
producing  formations  that  may  have 
m  previously  overlooked  is  a 
immon  technique  used  during  oil  and 
exploration.  Permits  to  drill  can  be 
inditioned  by  BLM  to  provide  some 
itection  to  the  plant.  However,  a 
ter  level  of  protection  would  be 
'orded  by  stipulations  contained 
directly  in  the  leases,  and  such 
stipulations  to  protect  the  plant  cannot 
be  added  to  the  leases  until  renewal  in 
2007. 

I  Although  the  current  oil  and  gas 
exploratory  wells  pose  no  threat  to  Y. 
mnthocephalus,  the  discovery  of  an  oil 
md/or  gas  pool  on  the  lease  areas  would 
precipitate  field  developments  that 

Srould  introduce  new  threats  to  the 
lant  and  its  habitat  In-field 
evelopment  could  involve  up  to  eight 
wells  per  section,  depending  on  the 
(characteristics  of  the  producing 
ionnations.  This  intensified  drilling 
activity  would  result  in  a  new  networic 
af  additional  roads  and  well  pads,  and 
more  human  intrusion  into  what  is  now 
a  remote  area. 


Seismic  explorations  for  oil  and  gas 
producing  formations  also  present  a 
threat  to  Y.  xanthocephalus  and  its 
habitat  through  use  of  explosives,  direct 
trampling,  and  soil  compaction. 
However,  these  activities  were  carried 
out  in  the  lease  area  during  the  early 
1990s,  so  a  permit  application  for 
further  exploration  is  not  likely.  In 
addition,  seismic  explorations  on  BLM 
surface  now  require  environmental 
analysis  prior  to  permitting,  and  BLM 
will  protect  occupied  Y. 
xanthocephalus  habitat  bom  damage  if 
a  request  for  further  exploration  is 
received  {].  Kelly,  BLM.  pers.  comm., 
1998). 

The  known  Y.  xanthocephalus 
population  is  located  in  BLM's  Lander 
Resource  Area,  which  is  rich  in 
locatable  mineral  resources,  such  as 
gold,  copper,  and  uranium.  Private 
parties  can  stake  a  mining  claim  and 
extract  locatable  minerals  in  accordance 
with  the  1872  General  Mining  Law.  and 
such  activity  could  jeopardize  the 
known  population  of  Y. 
xanthocephalus.  Zeolites,  a  locatable 
mineral  with  properties  useful  in  water 
softening,  manufacturing  of  catalysts, 
and  pollution  control,  are  foimd  in  the 
Beaver  Rim  area.  The  mineral  also  may 
have  marketability  for  use  in  processes 
to  remove  radioactive  products  from 
radioactive  wastes  (Bureau  of  Land 
Management  1986).  The  BLM's 
authority  to  regulate  mineral  claims 
under  the  1872  General  Mining  Law  is 
limited,  although  mining  activities  in 
areas  with  five  or  more  acres  of  surface 
disturbance  of  unpatented  BLM  land  are 
required  to  have  an  approved  operating 
plan  under  43  CFR  3809.  Although  the 
staking  of  locatable  mineral  claiins  on  or 
near  the  plant's  habitat  is  not  likely, 
official  withdrawal  of  the  area  bom 
locatable  mineral  claims  would  remove 
this  threat. 

Livestock  grazing  may  also  present  a 
threat  to  Y.  xanthocephalus  habitat, 
which  is  within  an  existing  grazing 
allotment.  Livestock  trampl^  of  plants 
does  occur,  primarily  because  the  Y. 
xanthocephalus  area  is  a  travel  corridor 
between  pastures  (Fertig  1995).  There 
are  no  existing  barriers  to  prevent 
livestock  access  to  the  habitat.  Fencing 
of  the  area  would  protect  the  plants 
bom  this  threat,  but  also  would 
probably  result  in  a  change  in  the 
associated  plant  community  in  the 
habitat.  This  change  could  result  in 
unanticipated  adverse  impacts  to  the 
survival  of  Y.  xanthocephalus. 


B.  OverutUization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

Y.  xanthocephalus  is  vulnerable  to 
over-collecting  conducted  for  scientific 
or  educational  purposes  because  of  its 
small  extant  population  size  and 
habitat.  The  leaves  of  Y. 
xanthocephalus  contain  a  chemical  that 
produces  a  mild  numbing  sensation  in 
the  human  mouth  when  even  tiny 
portions  are  tasted  (R.  Scott,  pers. 
comm.,  1998).  This  could  indicate 
potential  medicinal  qualities  that  could 
prove  attractive  to  pharmaceutical 
companies,  but  the  potential  for  this  to 
be  a  threat  to  the  existing  population  is 
currently  unknown. 

C.  Disease  or  Predation 

Cattle  graze  in  the  immediate  vicinity 
of  occupied  Y.  xanthocephalus  habitat, 
but  observation  on  the  site  indicate  that 
the  plant  is  not  palatable  to  grazers. 
Tracks  reveal  that  domestic  and  wild 
aniinaU  grazing  the  area  spit  out  Y. 
xanthocephalus  leaves  and  flowers  after 
tasting  (R.  Scott,  pers.  comm.,  1998). 
Predation  of  Y.  xanthocephalus  fruit  by 
insects  does  occiu,  but  it  is  unknown 
whether  or  not  the  extent  of  current 
predation  differs  from  historical  leveb. 
Thus,  the  degree  of  threat  that  this  factor 
poses  to  the  species  is  unknown. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

The  State  of  Wyoming  has  no 
endangered  species  act  or  other  laws  to 
provide  protection  to  plant  species.  The 
current  BLM  Lander  Resource 
Management  Plan  (RMP).  which  covers 
the  known  population  of  Y. 
xanthocephalus,  was  approved  in  1987, 
three  years  prior  to  the  species' 
discovery,  "rherefore.  the  plan  does  not 
specifically  mention  the  species.  The 
RMP  protects  special  status  plant 
species  in  general  across  the  entire 
Resource  Area,  and  provides  no-surface- 
oocupancy  restrictions  for  threatened 
and  endangered  species  impacted  by  oil 
and  gas  development.  As  Y. 
xanutocephalus  is  not  cxirrently  listed, 
and  no  specific  stipulations  were 
included  with  the  current  oil  and  gas 
leases,  attempts  by  BLM  to  restrict 
activities  by  impcMdng  conditions  during 
the  appUcation  to  drill  stage  are 
appeauble  by  the  operator. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  its  Continued  Existence 

Species  with  small  population  size 
and  restricted  distribution  are 
vulnerable  to  extinction  by  natural 
processes  and  human  disturbance 
(Levin  et  al.  1996).  Random  events 
causing  population  fluctuations  or 
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population  extirpations  become  a 
serious  concern  when  the  number  of 
individuals  or  the  geographic 
distribution  of  the  species  is  very 
limited.  A  single  hiunan-caused  or 
natural  environmental  distiubance 
could  destroy  the  entire  population  of 
Y.  xanthocephalus. 

This  species  occupies  an  area  of  less 
than  five  acres,  and  while  the  total 
number  of  plants  known  to  exist  has 
increased  from  500  when  it  was 
discovered  in  1990  to  an  estimated 
15.000  in  1998,  this  increase  may  be  due 
to  higher  than  normal  precipitation 
during  recent  years.  The  establishment 
of  this  species  is  episodic  and 
dependent  on  suitable  spring  and 
summer  moisture  conditions  (Fertig 
1995).  Seed  set  in  1990  was 
characterized  as  "almost  nil"  due  to 
destruction  of  adienes  (fruits)  by  insects 
and  drought  (Dam  1991).  A  series  of 
drought  years  could  result  in  a  severe 
reduction  in  population  size  and 
eventual  extinction. 

The  species  was  described  by  Fertig 
(1995)  as  a  "classic  'K'  selected  species 
characterized  by  a  long-lived  perennial 
growth  form,  adaptation  to  severe 
habitats,  and  low  annual  reproductive 
output"  This  low  reproductive  output 
makes  the  species  increasingly 
vulnerable  to  extinction  due  to  chance 
events  as  population  size  declines, 
because  it  is  unlikely  that  the  species 
will  exhibit  a  high  rate  of  population 
growth,  even  if  environmental 
cooditions  improved  after  such  an 
event 

In  addition  to  die  above  bctors, 
thieats  to  Y.  xanthocephalus  are 
incieosed  when  people  use  the  occupied 
area  for  recreational  purposes.  For 
example,  eroidan  or  trampling  of  plants 
is  poMible  due  to  hikers  or  off-road 
vaoide  use.  The  species  oocuis  on 
relatively  bairan  sites  with  less  than  25 
percent  total  vegetative  cover,  and  may 
be  intolerant  of  competitian  (Fertig 
1995).  Competition  from  plants  not 
native  to  the  area  would  pose  a  greater 
threat  than  competition  from  species 
with  which  Y.  xanthocephahis  has 
evolved.  Non-native  plants  that  might 
outomnpete  Y.  xanthocephahis  could  be 
introduced  to  the  area  if  their  seeds  are 
carried  in  on  the  footwear  or  clothing  of 
reoeationists. 

An  additional  threat  that  affects  Y. 
xantiiocephalus  is  that  posed  by  its 
small  population  size.  Populations  of 
plants  that  remain  very  small  for  several 
generations  or  that  have  gone  through  a 
past  episode  of  rapid  population  decline 
may  lose  much  of  their  previous  genetic 
variability  (Godt  et  al.  1996).  When  a 
population's  genetic  variability  falls  to 
low  levels,  its  long  term  persistence  may 


be  jeopardized  because  its  ability  to 
respond  to  changing  environmental 
conditions  is  reduced.  In  addition,  the 
potential  for  inbreeding  depression 
increases,  which  means  that  fertility 
rates  and  survival  rates  of  ofEspring  may 
decrease.  Although  environmental  and 
demographic  factors  usually  supersede 
genetic  &ctors  in  threatening  species 
viability,  inbreeding  depression  and  the 
low  genetic  diversity  may  enhance  the 
probMibility  of  extinction  of  rare  plant 
species  (Levin  et  al.  1996). 

We  have  carefully  assessed  the  best 
scientific  and  commercial  information 
available  regarding  the  past,  present, 
and  future  threats  to  Y.  xanthocephalus 
in  determining  to  issue  this  proposed 
rule.  Federal  listing  imder  audiority  of 
the  Act  is  the  best  mechanism  currently 
available  to  ensiue  protection  to  Y. 
xanthocephalus  on  public  lands 
throughout  its  limited  range.  Although 
the  population  has  increased  in  recent 
years,  the  future  existence  of  the  species 
is  still  threatened  by  potential  oil  and 
gas  in-field  development  and  by  its 
extremely  limited  habitat  and 
population  size.  Therefore,  based  on 
this  evaluation,  the  preferred  action  is  to 
list  Y.  xanthocephtuus  as  a  threatened 
species,  which  would  provide  BLM 
with  a  strong  legal  oblij^tion  to  ensure 
adequate  protective  measures  in  the 
operating  plans  for  the  existing  oil  and 
gas  leases.  While  not  in  inunediate 
danger  of  extinction.  Y.  xanthocephalus 
is  likely  to  become  an  endangered 
species  in  the  foreseeable  future  if  the 
threats  to  ibie  hAitat  are  realized  and  if 
present  threats  posed  by  small 
population  size  and  limited  geographic 
range  continue  to  exist.  We  hiive 
detennined  that  threatened  status  would 
provide  adetpiate  protection  from  the 
described  threats.  As  tbs  species  occun 
only  on  Federal  surface,  a  classification 
as  endmgered,  if  warranted,  woidd 
provide  no  additional  level  of 
protection. 

Critical  Hdbitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as:  (i)  the  qtedfic  areas 
within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (H)  that  may  require 
special  management  omsiderations  w 
protection  and;  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  needed 
to  bring  the  species  to  the  point  at 


which  listing  under  the  Act  is  no  longer 
necessary. 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximiun  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  Service  regidations  (50  CFR 
424.12(a)(1))  state  that  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations 
exist— (1)  The  species  is  threatened  by 
taking  or  other  hiunan  activity,  and 
identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  threat 
to  the  species,  or  (2)  such  designation  of 
critical  habitat  w(Hild  not  be  beneficial 
to  the  species.  We  find  that  dedgnation 
of  critical  habitat  is  not  prudent  because 
it  would  provide  no  additional  benefit 
to  the  species  beyond  that  confiarred  by 
listing  it  as  threatened  and  because  it 
may  increase  the  danger  of  collection  to 
die  species.  The  reas<ms  for  this 
conclusion,  including  the  fectora 
considered  in  weighing  the  benefits 
against  the  risks  of  designation,  are 
provided  below. 

Critical  habitat  receives  consideration 
under  section  7  of  the  Act  %nth  re^rd 
to  actions  carried  out,  authorized,  m 
funded  by  the  a  Federal  agency  (see 
Available  Conservation  Measures 
section).  As  such,  designation  of  critical 
habitat  may  affect  activities  on  Fednal 
lands  and  may  affect  activities  on  non- 
Federal  lands  ¥diere  such  a  Federal 
nexus  exists.  Under  section  7  of  the  Act. 
Federal  agencies  are  required  to  ensure 
that  their  actions  do  net  jeopardize  the 
cratinued  existence  of  a  species  or 
result  in  destnicticHi  or  adverse 
modification  of  critical  hfbitet 
However,  both  jeopardizing  the 
continued  existence  of  a  species  and 
adverse  modificatiOD  of  critical  haUtat 
have  similar  standards  and  thus  wimn^ff 
thresholds  ba  violati<m  of  section  7  of 
the  Act.  In  feet,  biological  opinions  that 
conclude  that  a  Federal  ^ency  action  is 
likely  to  advenely  modify  critical 
habitat  but  not  jaopndize  the  species  for 
which  the  critical  habitat  has  been 
designated  are  extremely  rare.  Given  the 
extremely  limited  range  of  Y. 
xanthocephalus,  it  is  likely  that  any 
case  of  adverse  modificatian  of  its 
habitat  would  also  constitute  jeopardy 
for  the  taxon. 

The  designation  of  critical  habitat  fiv 
the  purpose  of  informing  Federal 
agencies  of  the  location  of  occupied  Y. 
xanthocephalus  habitat  is  not  necessary 
because  the  BLM  currently  permits  the 
surveys  and  monitoring  of  the  only 
extant  population.  However,  vandalism 
and  unauthorized  ooUectian  of  Y. 
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:  mnthocephalus  could  be  a  significant 
threat  to  the  species'  survival  and 
recovery,  because  of  the  plant's  rarity 
^d  the  fact  that  it  is  a  monotypic  genus. 
Critical  habitat  designation  would 
Inquire  publication  of  the  legal 
description  of  the  five  ac  habitat  site  in 
the  Federal  Register,  providing 
information  to  encourage  collectors.  The 

rcies  has  generated  little  interest  in 
botanical  conunimity,  so  collecting 
5*  specimens  is  ciurently  not  a  threat, 
owever,  the  plant  may  have  some 
edicinal  qualities  that  could  elicit  the 
Interest  of  collectors  in  the  future. 
Therefore,  publication  of  its  exact 
location  could  result  in  adverse  effects 
1 3  the  species  in  the  future. 

The  service  acknowledges  that 
c  ritical  habitat  designation,  in  some 
s  ituations,  may  provide  some  value  to 
t  tie  species  by  identifying  areas 
iknportant  for  species  conservation  and 
calling  attention  to  those  areas  in 
special  need  of  protection.  Critical 
habitat  designation  of  unoccupied 
habitat  may  also  benefit  these  species  by 

tlerting  permitting  agencies  to  potential 
ites  for  reintroduction  and  allowing 
liem  the  opportimity  to  evaluate 
troposals  that  may  affect  those  areas, 
lowever,  in  this  case,  the  one  site 
/here  this  species  exists  is  well  known 
jy  the  BLM.  and  it  is  not  known  to  have 
)ieviously  existed  on  any  other  sites.  If 
uture  management  actions  include 
moccupied  habitat,  any  benefit 
>rovided  by  designation  of  such  habitat 
IS  critical  would  be  conferred  more 
affectively  and  efficiently  through  the 
mirent  coordination  process. 

Taking  of  listed  plants  is  regulated 
umder  section  9  of  the  Act  only  in  cases 
of  (1)  removal  and  reduction  to 
possession  of  federally  listed  plants 
^m  lands  under  Federal  jiirisdiction, 
or  their  malicious  damage  or  destruction 
on  such  lands:  and  (2)  removal,  cutting, 
digging-up,  or  damaging  or  destroying 
in  knowing  violation  of  any  State  law  or 
regulation,  including  State  criminal 
trespass  law.  Designation  of  critical 
habitat  provides  no  additional  benefits 
or  protection  from  potential  take  beyond 
those  that  this  species  would  receive  by 
virtue  of  its  listing  as  threatened  and 
likely  would  increase  the  degree  of 
threat  from  collection,  vandalism,  or 
other  human  activities.  Protection  of  Y. 
xanthocephalus  will  be  most  effectively 
addressed  through  the  recovery  process 
under  section  4  and  the  consultation 
process  imder  section  7  of  the  Act.  and 
the  current  interagency  coordination 
processes. 

Given  all  of  the  above  considerations, 
we  find  that  the  designation  of  critical 
habitat  for  Y.  xanthocephalus  is  not 
prudent  because  the  minimal  benefits  of 


such  designation  would  be  far 
outweighed  by  the  increase  of  threats 
from  over  collection  or  other  hiunan 
activities.  Critical  habitat  designation 
would  provide  no  additional  benefit  to 
the  species  beyond  that  conferred  under 
sections  7  and  9  of  the  Act  by  listing. 

Available  Conservation  Measures 

Conservation  measures  provided  to  a 
species  Usted  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  listing  encoiuages 
and  results  in  conservation  actions  by 
Federal,  State,  local  and  private 
agencies,  groups  and  individiials.  The 
Act  provides  for  possible  land 
acquisition,  cooperation  with  the  States, 
and  requires  that  recovery  actions  be 
carried  out  for  all  Usted  species.  The 
protection  required  of  Federal  agencies 
and  the  prohibitions  against  certain 
activities  impacting  listed  plants  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
proposed  or  listed  as  endangered  or 
threatened,  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  SO  CFR  part 
402.  Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  informally 
with  us  on  any  action  that  is  likely  to 
jeopardi^  the  continued  existence  of  a 
proposed  species  or  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  U  a  species  is 
listed  subsequently,  section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
afCact  a  listed  species  or  its  critical 
liabitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 

us. 

Thus,  the  Act  will  require  BLM  to 
evaluate  potential  impacts  to  y. 
xanthocephalus  that  may  result  from 
activities  it  authorizes  or  permits,  such 
as  oil  and  gas  development,  grazing,  and 
recreation^  use.  The  BLM's  regulations 
require  protection  of  candidate  species 
on  lands  managed  by  the  agency. 
However,  no  special  land  management 
designations  or  conservation  agreements 
currently  exist  to  provide  special 
protections  for  Y.  xanthocephalus. 
Section  43  U.S.C  1712(c)(3)  aUows  BLM 
to  protect  tracts  as  Areas  of  Critical 
Environmental  Concern  (ACEC)  to 


protect  surface  resources,  including 
candidate,  proposed,  or  Usted  species. 
The  habitat  for  this  plant  could  be 
considered  for  ACEC  designation.  The 
BLM  has  expressed  interest  in  entering 
into  a  Candidate  Conservation 
Agreement  with  us.  The  BLM  has 
provided  us  with  a  draft  of  such  a 
potential  Agreement  which  outlines 
management,  inventory,  and  monitoring 
actions  to  be  taken  to  ensure  the 
conservation  of  this  species. 

The  Act  and  its  implementing 
regulations  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  threatened  plants.  All  prohibitions 
of  section  9(a)(2)  of  the  Act, 
implemented  by  50  CFR  17.71,  apply. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  coiuve  of  a 
commercial  activity,  sell  or  offer  for  sale 
in  interstate  or  foreign  commerce,  or 
remove  and  reduce  the  species  to 
possession  from  areas  under  Federal 
jiuisdiction.  In  addition,  for  plants 
Usted  as  endangered,  the  Act  prohibits 
the  malicious  damage  or  destruction  on 
areas  under  Federal  jurisdiction  and  the 
removal,  cutting,  digging  up.  or 
Aamaging  or  destrojring  of  such  plants 
in  knowing  violation  of  any  State  law  or 
regulation,  including  State  criminal 
trespass  law.  Section  4(d)  of  the  Act 
aUows  for  the  provision  of  such 
protection  to  threatened  species  through 
regulation.  This  protection  may  apply  to 
this  species  in  the  future  if  regulations 
are  promulgated.  Seeds  from  cultivated 
specimens  of  threatened  plants  are 
exempt  from  these  prohibitions 
provided  that  their  containers  are 
marked  "Of  Cultivated  Origin."  Certain 
exceptions  to  the  prohibitions  apply  to 
agents  of  the  Service  and  State 
conservation  agencies. 

The  Act  and  50  CFR  17.72  also 
provide  for  the  issuance  of  permits  to 
carry  out  otherwise  prohibited  activities 
involving  threatened  plants  under 
certain  circumstances.  Such  permits  are 
available  for  scientific  purposes  and  to 
enhance  the  propagation  or  survival  of 
the  species.  For  threatened  plants, 
permits  also  are  available  for  botanical 
or  horticultural  exhibition,  educational 
purposes,  or  special  purposes  consistent 
with  the  purposes  of  the  Act.  It  is 
anticipated  that  few  trade  permits 
would  ever  be  sought  or  issued  because 
the  species  is  not  in  cultivation  or 
common  in  the  wild.  Requests  for 
copies  of  the  regulations  regarding  Usted 
species  and  inquiries  about  prohibitions 
and  permits  may  be  addressed  to  U.S. 
Fish  and  WildUfe  Service,  P.O.  Box 
25486,  Denver  Federal  Center,  Denver, 
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Colorado  80225  (telephone  (303)  236- 
7400.  Facsimile  (303)  236-0027). 

We  adopted  a  policy  on  July  1, 1994, 
(59  FR  34272)  to  idenUiy  to  the 
maxinuun  extent  practicable  at  the  time 
a  species  is  proposed  for  listing  those 
activities  that  would  or  would  not 
constitute  a  violation  of  section  9  of  the 
Act.  The  intent  of  this  policy  is  to 
increase  public  awareness  of  the  effect 
of  the  listing  on  proposed  and  ongoing 
activities  within  a  species'  range.  We 
believe  that  based  upon  the  best 
available  information,  the  actions  listed 
below  would  not  result  in  a  violation  of 
section  9  provided  these  activities  are 
carried  out  in  accordance  with  existing 
regulation  and  permit  requirements: 

(1)  Activities  authorized,  funded,  or 
carried  out  by  Federal  agencies  (e.g., 
grazing  management,  agricultural 
conversions,  range  management,  rodent 
control,  mineral  development,  road 
construction,  hiunan  recreation, 
pesticide  application,  controlled  bums) 
and  construction/maintenance  of 
facilities  (e.g.,  fences,  power  lines, 
pipelines,  utility  lines)  when  such 
activity  is  conducted  according  to  any 
reasonable  and  prudent  measures  given 
by  the  Service  in  a  consultation 
conducted  imder  section  7  of  the  Act; 

(2)  Casual,  dispersed  human  activities 
on  foot  (e.g.,  bird  watching,  sightseeing, 
photography,  and  hiking.) 

The  actions  listed  below  may 
potentially  result  in  a  violation  of 
section  9;  however,  possible  violations 
are  not  limited  to  these  actions  alone: 

(1)  Unauthorized  collecting  of  the 
species  on  Federal  Lands; 

(2)  The  unauthorized  incidental 
destruction  of  Y.  xanthocephalus 
habitat  on  Federal  surface  land  (e.g.. 
conversion  of  habitat  to  cropland,  road 
construction,  water  development,  range 
management,  mineral  development,  and 
off-highway  vehicle  use); 

(3)  Unauthorized  application  of 
herbicides  in  violation  of  label 
restrictions: 

(4)  Unauthorized  land  use  activities 
that  would  significantly  modify  the 
species'  habitat; 

(5)  Interstate  or  foreign  commerce  and 
import/export  without  previously 
obtaining  an  appropriate  permit. 
Permits  to  conduct  activities  are 
available  for  purposes  of  scientific 
research  and  enhance  of  propagation  or 
survival  of  the  species. 

Questions  regarding  whether  specific 
activities,  such  as  changes  in  land  use. 
will  constitute  a  violation  of  section  9 
should  be  directed  to  the  Wyoming 
Field  Office  (see  ADDRESSES  section). 


Public  Comments  Solicited 

We  intend  that  any  final  action 
resulting  from  this  proposal  be  as 
accurate  and  as  effective  as  possible. 
Therefore,  comments  or  suggestions 
from  the  public,  other  concerned 
governmental  agencies,  the  scientific 
commimity,  industry,  or  other 
interested  party  concerning  this 
proposed  rule  are  now  solicited. 

Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  Y. 
xanthocephalus; 

(2)  The  location  of  any  additional 
sites  that  contain  Y.  xanthocephalus; 

(3)  Additional  information  concerning 
Y.  xanthocephalus  distribution, 
population  size  and/or  population 
trend; 

(4)  Information  regarding  current  or 
planned  land  uses,  and  their  possible 
beneficial  or  negative  impact  to  Y. 
xanthocephalus  or  its  habitat  (e.g.. 
agricidtural  conversion,  oil  and  gas 
development,  land  exchanges,  range 
management,  habitat  conservation 
plans,  conservation  easements); 

(5)  Biological  or  physical  elements 
that  best  describe  Y.  xanthocephalus 
habitat  that  could  be  important  for  the 
conservation  of  the  species; 

(6)  Alternative  land  use  practices  that 
will  reduce  or  eliminate  the  take  of  Y. 
xanthocephalus; 

(7)  Other  management  strategies  that 
will  conserve  the  species  throughout  its 
range. 

Final  promulgation  of  the  regulations 
on  this  species  will  take  into 
consideration  the  comments  and  any 
additional  information/ received  by  the 
Service,  and  such  communications  may 
lead  to  a  final  regulation  that  differs 
from  this  proposal. 

The  Act  provides  for  one  or  more 
public  hearings  on  this  proposal,  if 
requested.  Requests  must  be  received 
within  45  days  of  the  date  of  publication 
of  the  proposal  in  the  Federal  Register. 
Such  requests  must  be  made  in  writing 
and  addressed  to  the  Wyoming  Field 
Office  (see  ADDRESSES  section). 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  imderstand.  We  invite  yam 
comments  on  how  to  make  this  rule 
easier  to  understand  including  answers 
to  questions  such  as  the  following:  (1) 
Are  the  requirements  in  the  rule  clearly 
stated?  (2)  Does  the  rule  contain 
technical  language  or  jargon  that 
interferes  with  its  clarity?  (3)  Does  the 
format  of  the  rule  (grouping  and  order 
of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 


clarity?  (4)  Would  the  rule  be  easier  to 
imderstand  if  it  were  divided  into  more 
(but  shorter)  sections?  (5)  Is  the 
description  of  the  rule  in  the 
"Supplementary  Information"  section  of 
the  preamble  helpful  in  understanding 
the  rule?  What  else  could  we  do  to  make 
the  rule  easier  to  understand? 

Send  a  copy  of  any  comments  that 
concern  how  we  could  make  this  rule 
easier  to  imderstand  to:  Office  of 
Regulatory  Affairs,  Department  of  the 
Interior,  room  7229, 1849  C  Street,  NW. 
Washington.  DC  20240.  You  may  also  e- 
mail  the  comments  to  this  address: 
Exsec@ios.doi.gov. 

Required  Determinations 

We  have  determined  that 
Enviroiunental  Assessments  and 
Enviroiunental  Impact  Statements,  as 
defined  under  the  authority  of  the 
National  Environmental  Policy  Act  of 
1969.  need  not  be  prepared  concerning 
regulations  adopted  piusuant  to  section 
4(a)  of  the  Act  of  1973.  as  amended.  A 
notice  outlining  our  reasons  for  this 
determination  was  published  in  the 
Federal  Register  on  October  25. 1983 
(48  FR  49244). 

This  rule  does  not  contain  any  new 
collections  of  information,  other  than 
those  associated  with  permits,  already 
approved  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq., 
and  assigned  Office  of  Management  and 
Budget  clearance  number  1018-0094. 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to  a  collection  of  information,  imless  it 
displays  a  currently  valid  control 
number.  For  additional  information 
concerning  permit  and  associated 
requirements  for  threatened  species,  see 
50  CFR  17.32. 
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Author.  The  primary  author  of  this 
proposed  rule  is  Chudc  Davis,  U.S.  Fish 
and  Wildlife  Service,  P.O.  Box  25486. 
Denver  Federal  Center,  Denver, 
Colorado  80225,  (303)  236-7400, 
extension  235. 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Proposed  Regulations  Promulgation 

Accordingly,  the  Service  proposes  to 
amend  50  CFR  Part  17,  as  set  forth 
below: 


PART  17-{AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Audiority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  S^t.  3500;  unless  otherwise  noted. 

2.  Amend  §  17.12(h)  by  adding  the 
following,  in  alphabetical  order  under 
FLOWERING  PLANTS,  to  the  List  of 
Endangered  and  Threatened  Plants: 

{17.12    Endangered  and  ttireatened  plants. 


A 


(h)* 


V 


Species 


Scientific  name 


Common  name 


Historic  range 


Status      When  listed 


Critical 
habitat 


Special 
rules 


AsTERACEAE— Composite 
Family 


Yermo  xanthocephalus Desert  yellowhead U.SA  (WY) 


NA 


NA 


V 


Dated:  December  7, 1998. 
lamie  Rappaport  Clark, 

Director.  Fish  and  Wildlife  Service. 

IFR  Doc.  98-33857  Filed  12-21-98;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  niles  that  are  applicatjle  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
ailings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Southwest  Oregon  Province 
interagency  Executive  Committee 
(PIEC)  Advisory  Committee 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 


summary:  The  Southwest  Oregon  PIEC 
Advisory  Conunittee  will  meet  on 
January  5, 1999  in  Grants  Pass,  Oregon 
at  the  Josephine  County  Fairgrounds, 
1451  Fairgrounds  Road.  The  meeting 
will  begin  at  9:00  a.m.  and  continue 
until  4:30  p.m.  Agenda  items  to  be 
covered  include:  (1)  local  issues 
presentation  by  management 
representatives  of  the  Siskiyou  National 
Forest;  (2)  Public  comment;  (3) 
Applegate  Adaptive  Management  Area 
Guide;  and  (4)  Discussion  by  Advisory 
Committee  members  about  content  of 
Province  Advisory  Committee  meetings. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Chudc  Anderson,  Province  Advisory 
Committee  Coordinator,  USDA,  Forest 
Service,  Rogue  River  National  Forest, 
333  W.  8th  Street.  Medford,  Oregon 
97501,  phone  (541)  858-2322. 

Dated:  December  IS,  1998. 
Oiarles  J.  Anderson, 
Acting  Designated  Federal  Official. 
(PR  Doc.  98-33820  Filed  12-21-98;  8:45  am] 

BIUJNG  COOE  M10-11-M 


DEPARTMENT  OF  COMMERCE 

Submission  For  0MB  Review, 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 


Agency:  Bureau  of  Economic 
Analysis. 

Title:  Annual  Survey  of  Foreign  Direct 
Investment  in  the  United  States. 

Form  Numberfs):  BE-15(LF),  BE- 
15(SF).  BE-15  Supplement  C. 

Agency  Approval  Number:  0608- 
0034. 

Type  of  Request:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 
Burden:  128.000  hours. 
Number  of  Respondents:  4.975. 
Avg  Hours  Per  Response:  26  hours. 
Needs  and  Uses:  The  annual  siuvey 
collects  enterprise-level  data  on  the 
financial  and  operating  characteristic's 
of  U.S.  companies  that  are  foreign- 
owned.  Data  fi-om  the  survey  are  used  to 
derive  universe  estimates  covering  all 
foreign-owned  U.S.  companies.  The  data 
are  needed  to  measiu«  the  economic 
significance  of.  and  monitor  changes  in, 
foreign  direct  investment  in  the  United 
States,  and  to  analyze  its  effect  on  the 
U.S.  economy.  They  will  also  be  used  in 
formulating,  and  assessing  the  impact 
of.  U.S.  policy  on  foreign  direct 
investment. 

Affected  Public:  Businesses  or  other 
for-profit  institutions. 

Frequency:  Annually  (except  years  in 
which  a  BE-12  benchmark  survey  is 
taken). 
Respondent's  Obligation:  Mandatory. 
Legal  Authority:  Title  22  U.S.C. 
Sections  3101-3108,  as  amended. 

OhfB  Desk  Officer:  Paul  Bugg,  (202) 
395-3093. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier. 
DOC  Forms  Clearance  Officer.  (202) 
482-3272,  Department  of  Commerce. 
Room  5327, 14th  Street  and 
Constitution  Avenue.  NW.  Washington. 
DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Paul  Bugg.  OMB  Desk  Officer. 
Room  10201.  New  Executive  Office 
Building.  Washington,  DC  20503. 

Dated:  December  15. 1998. 
Madeleine  Clayton. 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

[PR  Doc.  98-33768  Filed  12-21-98;  8:45  am 

BILUNQ  COOE  3610-06-i> 


DEPARTMENT  OF  COMMERCE 

SutMnission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  Export 
Administration  (BXA). 

Title:  Statement  by  Ultimate 
Consignee  and  Purchaser 

Agency  Form  Number:  BXA-711. 

OMB  Approval  Number:  0694-0021. 

Type  of  Request:  Extension  of  a 
currently  approved  collection  of 
information. 

Burden  .-4.022  hours. 

Average  Time  Per  Response:  31 
minutes  per  response. 

Number  of  Respondents:  7.785 
respondents. 

Needs  and  Uses:  The  Form  BXA-711 
or  letter  puts  the  importer  on  notice  of 
the  special  nature  of  the  goods  and 
receive  a  commitment  against  illegal 
disposition.  In  order  to  effectively 
control  commodities.  BXA  must  have 
sufficient  information  regarding  the 
end-use  and  end-user  of  the  U.S.  origin 
commodities  to  be  exported.  The 
information  will  assist  the  licensing 
officer  in  making  the  proper  decision  on 
whether  to  approve  or  reject  the 
application  for  the  license. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit 
institutions. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

O^^B  Desk  Officer:  David  Rostker. 
(202)-395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engehneier. 
DOC  Forms  Clearance  Officer.  (202) 
482-3272.  Department  of  Commerce, 
Room  5327, 14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer.  Room  10202.  New  Executive 
Office  Building,  Washington,  DC  20230. 
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Dated:  December  17, 1998. 
liladdeine  Clayton. 

Management  Analyst,  Office  of  the  Chief 
Financial  Officer. 

|FR  Doc.  98-33802  Filed  12-21-98;  8:45  am] 
{ iklMO  CODE  361»-3S-P 


EPARTMENT  OF  COMMERCE 
bmission  for  0MB  Review; 
iment  Request 

IXX  has  submitted  to  the  Office  of 
igement  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
qoUection  of  information  under  the 
Orovisions  of  the  Paperwork  Reduction 
^ct  of  1995,  Pub.  L.  104-13. 

Bureau:  International  Trade 
Administration. 

Title:  Export  Trading  Companies 
^kmtact  Facilitation  Service. 

Agency  Form  Number:  ITA  4094P. 

OhfB  Number:  0625-0120. 

T>7>e  of  Request:  Regular  Submission. 

Burden:  4,750  hours. 

Number  o/ Respondents;  9,500. 

Avg.  Hours  Per  Response:  30  minutes. 

Needs  and  Uses:  The  Contact 
i'acilitation  Service  (CFS)  is  designed  to 
mt  producers  together  with  exporters. 
Aaay  U.S.  firms  have  never  exported 
because  of  a  fear  of  the  risks  involved 
VI  exporting  and  a  lack  of  knowledge  of 
he  international  marketplace.  New-to- 
ixport  firms  need  the  assistance  of  firms 
>fiering  export  trade  services.  One  of  the 
purposes  of  the  Export  Trading 

impany  (ETC)  Act  of  1982  is  to 

crease  United  States  exports  of  goods 
_jd  services  by  encouraging  more 
efficient  provision  of  expcHt  trade 
jervices  to  U.S.  producers  and 
nippliers.  Secticm  104  of  the  Act  directs 
[Commerce  to  provide  a  service  to 
bcilitate  contact  between  producers  of 
ixporti^le  goods  and  services  and  firms 
aBeiiag  export  trade  services. 

The  International  Trade 
Administration  (ITA)  maintains  a 
database  of  U.S.  manufacturers,  export 
Hading  and  management  companies, 
wholesalers/distributors,  and 
international  service  firms.  The  CFS  is 
designed  to  help  promote  exports  and 
enable  U.S.  producers  to  locate  ETCs 
and  export  services  providers. 
Companies  registered  in  the  database 
are  also  listed  in  annual  editions  of  the 
U.S.  Department  of  Commerce— U.S. 
Exporters'  Yellow  Pages'^  (formerly 
known  as  The  Export  Yellow  Pages) 
which  are  distributed  throughout  the 
United  States  and  worldwide.  Without 
the  information  collected  by  the  form, 
the  CFS  and  U.S.  Department  of 
Commerce— U.S.  Exporters'  Yellow 
Pages'^**  would  be  unreUable  and 


ineffective,  because  users  of  this  kind  of 
information  need  the  ciurent 
information  about  the  listed  companies. 

Affected  Public:  Businesses  or  other 
for-profit,  not-for-profit  institutions, 
state,  local  or  tribal  Governments. 

Frequency:  On  Occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit,  volimtary. 

OMB  Desk  Officer:  David  Rostker, 
(202)  395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
Departmental  Forms  Clearance  Officer, 
(202)  482-3272,  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution,  NW,  Washington,  DC 
20230.  Writtoi  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
David  Rostker,  OMB  Desk  Officer,  Room 
10202,  New  Executive  Office  Building, 
Washington,  DC  20503  within  30  days 
of  the  publication  of  this  notice  in  the 
Federd  Register. 

Dated:  December  17, 1998. 
Madeleine  Chyton. 

hdanagement  Analyst,  Office  of  the  Chief 
Information  Officer. 
(PR  Doc.  98-33803  Filed  12-21-98;  8^45  am) 

MUMO  CODE  W10-OM-r 


DEPARTMENT  OF  COMMERCE 


Manufactured  Durables  Branch,  (301) 
457-4755,  Bureau  of  the  Census, 
Manufacturing  and  Construction 
Division,  Room  2207,  Building  #4, 
Washington,  DC  20233  or:  Robert 
Reinard,  Acting  Chief  of  Manufactured 
Nondurables  Branch,  (301)  457-4637, 
Bureau  of  the  Census,  Manufacturing 
and  Construction  Division,  Room  2208, 
Building  »4,  Washington.  DC  20233. 


Bureau  of  the  Census 

Current  Industrial  Reports  Surveys— 
WAVE  III  (Mandatory  and  Voluntary 
Submissions) 

action:  Proposed  Collection;  Comment 
Request. 

SUINMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opporttmity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  February  22, 
1999. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to:  Kenneth  Hansen,  Chief  of 


SUPPLEMENTARY  INFORMATION:  - 

L  Abstract 

The  Census  Bureau  conducts  a  series 
of  monthly,  quarterly,  and  annual 
surveys  as  part  of  the  Current  Industrial 
Reports  (OR)  program.  The  CIR  surveys 
deal  mainly  with  the  quantity  and  value 
of  shipments  of  particular  products  and 
occasionally  with  data  on  production 
and  inventories;  unfilled  orders, 
receipts,  stocks  and  consiunption;  and 
comparative  data  on  domestic 
production,  exports,  and  imports  of  the 
products  they  cover.  These  surveys 
provide  continuing  and  timely  national 
statistical  data  on  manufacturing.  The 
results  of  these  surveys  are  used 
e>(tensively  by  individual  firms,  trade 
associations,  and  market  analysts  in 
planning  or  recommending  marketing 
and  legislative  strategies. 

The  CIR  program  includes  both 
mandatory  and  voluntary  surveys. 
Typically  the  monthly  and  quarterly 
surveys  are  conducted  on  a  voluntary 
basis.  Those  companies  that  choose  not 
to  respond  to  the  voltmtary  surveys  are 
required  to  submit  a  mandatory  annual 
counterpart.  The  annual  coimterpart 
collects  annual  data  from  those  firms 
not  participating  in  the  more  frequent 
collection. 

bi  1998,  the  Census  Bureau  converted 
the  Current  Industrial  Reports  (OR) 
survey  form  names  to  reflect  the  switch 
fitun  the  old  U.S.  Standard  Industrial 
Classification  (SIC)  system  to  the  new 
North  American  Industry  Classification 
System  (NAICS).  For  example,  the 
M37G  under  the  old  SIC  system  will 
convert  to  M336G  under  the  NAICS. 

Due  to  the  large  number  of  surveys  in 
the  OR  program,  for  clearance  purposes 
we  group  the  surveys  into  three  Waves. 
The  mandatory  and  voluntary  surveys 
in  each  Wave  are  separately  submitted. 
Thus,  a  total  of  six  dearances  cover  all 
of  the  surveys  in  the  OR  program.  One 
Wave  is  submitted  for  reclearance  each 
year.  This  year  the  Census  Bureau  plans 
to  submit  mandatory  and  voluntary 
surveys  of  Wave  HI  for  clearance.  The 
siweys  in  Wave  III  are  as  follows: 

Mandatory  Surveys 

MQ313T— Broadwoven  Fabrics  (Gray) 

MA315D— Gloves  and  Mittens 
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MA327E— Consumer,  Scientific,  Technical. 

and  Industrial  Glassware 
MA333D — Construction  Machinery 
MA333F — Mining  Machinery 
MA333J— Selected  Pollution  Control 

Equipment 
MA334P — Communication  Equipment 

Voluntary  Surveys 

•  M336G— Civil  Aicraft  &  Aircraft  Engines 

•  MQ3130 — Consumption  on  Woolen 

System  and  Worsted  Combing 

•  These  voluntary  surveys  have  mandatoiy^ 

annual  counterf>arts. 

n.  Method  of  Collection 

The  Census  Bureau  will  use  mail  out/ 
mail  back  survey  forms  to  collect  data. 
We  ask  respondents  to  return  monthly 
report  forms  within  10  days,  quarterly 
'     report  forms  within  15  days,  and  aimual 
report  forms  within  30  days  of  the 
initial  mailing.  Telephone  calls  and/or 
letters  encouraging  participation  will  be 
mailed  to  respondents  that  have  not 
responded  by  the  designated  time. 

in.  Data 

OMB  Number:  0607-0476 — 
Mandatory  Surveys;  0607-0776 — 
Voluntary  &  Annual  Coimterparts 
Surveys. 
Form  Number:  Set  Chart  Above. 
Type  of  Review:  Regular  Review. 
Affected  Public:  Businesses,  Other  for 
Profit,  or  Organizations. 

Estimated  Number  of  Respondents: 
Mandatory  Surveys— 3,793;  Voluntary  & 
Annual  Counterparts  Surveys — 913 
Total— 4,706. 

Estimated  Time  Per  Response: 
Mandatory  Surveys — .89  hrs.  avg.; 
Voluntary  &  Annual  Counterparts 
Surveys — 1.64  hrs.  avg. 

Estimated ^otal  Annual  Burden: 
Mandatory  Surveys — 2,644  hours; 
Voluntary  &  Annual  Counterparts 
Surveys— 484  hours  Total— 3,128  hours. 

Estimated  Total  Annual  Cost:  The 
estimated  cost  to  respondents  for  all  the 
CIR  reports  in  Wave  III  for  fiscal  year 
2000  is  $41,415. 

Respondent's  Obligation:  The  CIR 
program  includes  both  mandatory  and 
voluntary  surveys. 

Legal  Authority:  Title  13.  Unhed  States 
Code.  Sections  81. 131. 182,  224,  and  225. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
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collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  December  16, 1998. 

Madeleine  Clayton, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

IFR  Doc.  98-33769  Filed  12-21-98;  8:45  am) 

BILLING  CODE  3S10-07-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

Informal  Caregiver  Survey  (ICS) 
Component  of  the  1999  Long  Term 
Care  Survey  (LTC) 

ACTION:  Proposed  collection;  comment 
request. 


SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  Uie 
Paperwork  Reduction  Act  of  1995,  Pub 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  February  22 
1999. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engehneier,  Departmental 
Forms  Clearance  Officer.  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue,  NW,  Washington 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should  - 
be  directed  to  Sarah  Higgins,  Bureau  of 
the  Census,  FOB  3,  Room  3356. 
Washington,  DC  20233-8400,  (301)  457- 
3801. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  Bureau  of  the  Census  plans  to 
conduct  the  Informal  Caregivers  Survey 
(ICS)  as  a  component  of  the  Long  Term 
Care  Survey  (LTC)  which  collects 
information  on  the  health  and 
functional  status  of  the  elderly 
population  in  the  United  States.  The 
purpose  of  the  ICS  is  to  collect 
information  on  the  persons  who  provide 


help  to  respondents  identified  as 
impaired  by  the  LTC.  The  Census 
Bureau  last  conducted  the  ICS  as  a 
component  of  the  1989  LTC.  It  was  not 
conducted  in  conjunction  with  the  1994 
LTC.  Sponsorship  for  the  ICS 
component  comes  from  Duke  University 
using  funds  received  in  a  grant  from  the 
Office  of  the  Assistant  Secretary  for 
Planning  and  Evaluation,  the  U.S. 
Department  of  Health  and  Human 
Services  and  the  National  Institute  on 
Aging. 

Duke  University  will  use  the  data  to 
obtain  information  about  the 
experiences  of  people  who  care  for 
relatives  and  friends.  The  ICS  will 
obtain  information  on  how  older 
Americans  and  their  helpers  are  coping 
with  health  problems  and  the  money 
problems  that  go  with  them.  The  survey 
will  seek  to  obtain  information  on  how 
it  is  possible  for  some  of  the  nation's 
elderly  to  remain  in  their  homes  while 
others  cannot,  and  how  caregivers  are 
coping  with  this  challenge. 

Sample  Overview 

The  LTC  siuvey  consists  of  a  screener 
interview  and,  potentially,  a  community 
or  institutional  interview.  The 
commimity  interview  is  given  to 
respondents  who  live  in  their  own  home 
while  the  institutional  interview  is 
conducted  for  respondents  who  are 
living  in  nursing  facilities.  During  the 
commimity  interview,  we  collect 
information  on  the  people  who  provide 
help  or  assistance  to  the  LTC 
respondent.  For  the  ICS  sample,  we  will 
select  the  caregiver,  if  any,  who  has 
provided  the  LTC  respondent  with  the 
most  help  during  the  week  prior  to  the 
interview.  The  sample  of  caregivers  is 
restricted  to  unpaid  helpers  or  family 
members.  We  will  attempt  to  select  a 
caregiver  for  every  LTC  respondent.  We, 
however,  will  select  only  one  caregiver 
per  respondent. 

Survey  Process 

The  Census  Bureau's  field 
representatives  (FRs)  will  attempt  to 
conduct  the  ICS  immediately  after 
completing  the  community  interview.  If 
the  caregiver  is  not  present  the 
interview  will  be  conducted  by  phone 
or  personal  visit,  if  necessary.  All  data 
is  transmitted  to  the  Census  Bureau 
where  it  is  reviewed. 

After  review,  the  Census  Bureau 
stores  the  survey  data  on  a  microdata 
file  and  delivers  the  file  to  Duke 
University.  Duke  analyzes  the  data  and 
makes  its  findings  known  to  NIA. 

II.  Method  of  Collection 

The  ICS  will  be  conducted  by  both 
personal  visits  and  telephone  interviews 
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J  sing  computer-assisted  (laptop) 
1  iterviewing.  An  advance  letter  will  be 
:  rovided  to  each  caregiver  at  the  time  of 
:  le  interview. 

Jl.  Data 

OMB  Number:  0607-0778  (expires  6/ 
^0/01). 

Form  Number:  There  are  no  forms. 
\  Ve  conduct  all  interviewing  on  laptop 
computers. 

Type  o/fleview;  Regular. 

Affected  Public:  Individuals. 

Estimated  Number  oflCS 
.  lespondents:  We  expect  to  ask  3,200 
i  nformal  caregivers  to  participate  in  the 
CS. 

Estimated  ICS  Interview  Length:  We 
( istimate  that  the  ICS  interview  will  take 
:  10  minutes. 

Estimated  Total  Annual  Burden 
lours:  The  ICS  will  increase  the  burden 
)f  the  LTC  by  1600  hours. 

Estimated  Total  Annual  Cost:  We  do 

lot  expect  respondents  to  incur  any  cost 

ither  than  that  of  their  time  to  respond. 

Respondent's  Obligation:  Voluntary. 

Legal  Authority:  Title  42,  United  States 
jode.  Section  285e-l.  and  Title  15  United 
States  Code,  Section  1525  authorize  this 
lurvey. 

fW.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility,  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quahty,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  December  16, 1998.- 
Madeleine  Clayton, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

(FR  Doc.  98-33770  Filed  12-21-98;  8:45  am] 
BILUNQ  CODE  3S10-07-P 


DEPARTMENT  OF  COMMERCE 


National  Oceanic  and  Atmospheric 
Administration 

Agency  Information  Collection 
Activities;  Proposed  Collection: 
Comment  Request 

Title:  Scientific  Research,  Exempted 
Fishing,  and  Exempted  Activity 
Submissions. 

ACTION:  Proposed  collection;  comment 
request.  ^^^ 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  a 
proposal  to  renew  Office  of  Management 
and  Budget  (OMB)  clearance  for  this 
information  collection.  OMB  clearance 
is  required  by  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  February  22, 
1999. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue,  NW,  Washington 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to:  WilUam  D.  Chappell, 
National  Marine  Fisheries  Service, 
NOAA,  1315  East-West  Highway,  Room 
13461,  Silver  Spring,  MD  20910; 
telephone  301-713-2341. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

This  is  a  renewal  of  an  information 
collection  reflecting  regulatory 
requirements  governing  scientific 
research  activity,  exempted  fishing,  and 
exempted  educational  activities  under 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  (50 
CFR  §§600.512  and  600.745).  Eligible 
and  prospective  researchers  may  submit 
a  scientific  research  plan  to  the  National 
Marine  Fisheries  Service  (NMFS). 
NMFS  will  issue  a  letter  of 
acknowledgment  that  may  establish  a 
presumption  that  the  applicant's 
activity  is  research  and  exempt  &t)m 
Magnuson-Stevens  Act  regulations.  The 
information  collection  also  includes 
standard  requirements  for  persons 
applying  for  exempted  fishing  permits 
and  exempted  educational  activities. 
Reports  may  be  required  on  exempted 


fishing  and  exempted  educational 
activities.  Reports  from  scientific 
research  activities  are  voluntary. 

n.  Method  of  Collection 


This  information  is  collected  by  an 
applicant's  submission  of 
documentation  as  specified  in  the 
regulations.  A  researcher  desiring  to 
obtain  a  letter  of  acknowledgment  of 
research  for  a  scientific  research  vessel 
must  submit  a  request  and  scientific 
research  plan  to  the  appropriate  NMFS 
Regional  Administrator.  Applicants  for 
an  exempted  fishing  permit  or  exempted 
educational  activity  authorization  must 
submit  applications  to  the  Regional 
Administrator  that  contain  the 
information  specified  in  the  regulations. 
Reports  are  submitted  to  NMFS. 

ni.  Data 

OMB  Number:  0646-0309. 

Fonn  Number:  None. 

Type  of  Review:  Regular  Submission. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions; 
Federal  Government;  and  State,  Local, 
or  Tribal  Governments. 

Estimated  Number  of  Respondents: 
269. 

Estimated  Time  Per  Response:  1  hour. 

Estimated  Total  Annual  Burden 
Hours:  269. 

Estimated  Total  Annual  Cost  to 
Public:  SO  (no  capital  expenditures). 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quaUty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  pubUc 
record. 

Dated:  December  15, 1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer.  Office 
of  the  Chief  Information  Officer. 
(PR  Doc.  98-33797  Filed  12-21-98;  8:45  am] 
MLUNO  C006  9610-22-P 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Petition  Requesting  a  Ban  of  Polyvinyl 
Chloride  (PVC)  In  All  Toys  and  Other 
Products  Intended  for  Children  5  Years 
of  Age  and  Under 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Notice. 
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SUMMARY:  The  Commission  has  received 
a  petition  under  the  Federal  Hazardous 
Substances  Act  (FHSA)  (Petition  No.  HP 
99-1)  from  the  National  Environmental 
Trust  and  11  other  organizations.  The 
petition  asks  the  Commission  to  ban  the 
use  of  polyvinyl  chloride  (PVC)  in  toys 
and  other  products  intended  for  the  use 
of  children  age  5  and  under.  The 
Commission  solicits  written  comments 
concerning  the  petition  bom  all 
interested  parties. 
DATES:  Comments  on  the  petition 
should  be  received  in  the  Office  of  the 
Secretary  by  February  22. 1999. 
ADDRESSES:  Comments  on  the  petition 
should  be  mailed  to  the  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission.  Washington.  DC  20207, 
telephone  (301)  504-0800,  or  delivered 
to  the  Office  of  the  Secretary,  Consumer 
Product  Safety  Commission,  room  502, 
4330  East- West  Highway,  Bethesda 
Maryland  20814.  Comments  may  also  be 
filed  by  telefacsimile  to  (301)  504-0127 
or  by  email  to  cpsc-os@cpsc.gov. 
Comments  should  be  captioned 
"PetiUon  HP  99-1— PVC  Children's 
Articles."  Copies  of  the  petition  are 
available  by  writing  or  calling  the  Office 
of  the  Secretary. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rockelle  Hammond,  Docket  Control  and 
Communications  Specialist,  Consumer 
Product  Safety  Commission, 
Washington,  DC  20207;  telephone:  (301) 
504-0800  ext.  1232. 
SUPPI^MENTARY  INFORMATION:  The 
Commission  has  docketed 
correspondence  from  the  National 
Environmental  Trust  and  11  other 
organizations  as  a  petition  imder  the 
Federal  Hazardous  Substances  Act 
(FHSA)  (Petition  No.  HP  99-1).  The 
petition  requests  that  the  CPSC  (1) 
"(ijnstitute  an  immediate  ban  on 
polyvinyl  chloride  (PVC)  in  all  toys  and 
other  products  intended  for  children 
five  years  of  age  and  under"  and  (2) 
"(ijssue  a  national  advisory  on  the 
health  risks  that  have  been  associated 
with  soft  plastic  vinyl  (PVC)  toys  to 
inform  patents  and  consumers  about  the 
risks  associated  with  PVC  toys  currently 
in  stores  and  homes."  These  requests 
result  from  the  petitioners'  concerns 


about  health  risks  from  phthalates 
(especially  DINP),  lead,  and  cadmium 
that  can  be  in  PVC. 

The  Commission  solicits  comments 
on  the  issues  raised  by  the  ftetition, 
particularly  on  the  extent  to  which 
children  might  be  exposed  to  the 
identified  hazards.  The  requested 
"national  advisory"  would  not  require 
rulemaking  to  implement.  Therefore, 
that  request  technically  is  not  part  of  the 
docketed  petition.  Nevertheless,  the 
Commission  solicits  comment  on  this 
request  also. 

Comments  to  CPSC  should  be  mailed, 
preferably  in  five  copies,  to  the  Office  of 
the  Secretary.  Consumer  Product  Safety 
Commission,  Washington,  D.C.  20207- 
0001,  or  delivered  to  the  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission,  Room  502,  4330  East-West 
Highway,  Bethesda,  Maryland; 
telephone  (301)  504-0800.  Comments 
may  also  be  filed  by  telefacsimile  to 
(301)  504-0127  or  by  email  to  cpsc- 
os@cpsc.gov.  Comments  should  be 
captioned  "Petition  HP  99-i_pvc 
Children's  Articles." 

Interested  parties  may  obtain  a  copy 
of  the  petition  fix)m  the  CPSC's  website 
at  http://www.cpsc.gov  or  by  writing  or 
calling  the  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
Washington.  DC  20207;  telephone  (301) 
504-0800.  A  copy  of  the  petition  is 
available  for  inspection  from  8:30  a.m. 
to  5  p.m..  Monday  through  Friday,  in 
the  Commission's  Public  Reading  Room, 
room  502,  4330  East-West  Highway, 
Bethesda.  Maryland  20814. 

Dated:  December  16, 1998. 
Sadye  E.  Dunn, 
Secretary  of  the  Commission. 
(PR  Doc.  98-33864  Filed  12-21-98;  8:45  ami 
NLUNG  0006  tSK-OI-^J 


DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.037] 

Office  Of  Postsecondary  Education 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  availability  of  the 
Federal  Perkins  Loan  and  National 
Direct  Student  Loan  Programs  Directory 
of  Designated  Low-Income  Schools  for 
Teacher  Cancellation  Benefits  for  the 
1998-99  School  Year. 


SUMMARY:  Tlie  Secretary  of  Education 
(the  Secretary)  armounces  that  the 
1998-99  Federal  Perkins  Loan  and 
National  Direct  Student  Loan  Programs 
Directory  of  Designated  Low-Income 
Schools  (The  Directory)  is  now  available 
on  the  Department  of  Education's  (the 
Department)  Web  site.  Under  the 


Federal  Perkins  Loan  and  National 
Direct  Student  Loan  programs,  a 
borrower  may  have  repayment  of  his  or 
her  loan  deferred  and  a  portion  of  his 
or  her  loan  canceled  if  the  borrower 
teaches  full-time  for  a  complete 
academic  year  in  a  designated 
elementary  or  secondary  school  having 
a  high  concentration  of  students  from 
low-income  families.  In  the  1998-99 
Directory,  the  Secretary  lists,  on  a  State- 
by-State  and  Territory-by-Territory 
basis,  the  schools  in  which  a  borrower 
may  teach  during  the  1998-99  school 
year  to  qualify  for  deferment  and 
cancellation  benefits. 
DATES:  The  Directory  is  ciurently 
available  at  the  Department's  Web  site.    • 
ADDRESSES:  Information  concerning 
specific  schools  listed  in  the  Directory 
may  be  obtained  from  Chrisetta  Nelson, 
Systems  Administration  Branch, 
Campus-Based  Programs  Systems 
Division,  Office  of  Student  Financial 
Assistance  Programs,  U.S.  Department 
of  Education,  400  Maryland  Avenue, 
S.W.,  (Portals  Building,  Room  6200). 
Washington.  D.C.  20202-5447. 
Telephone  (202)  708-7738.  InformaUon 
concerning  deferment  and  cancellation 
of  a  National  Director  Federal  Perkins 
loan  may  be  obtained  from  Sylvia  Ross 
or  Gail  McLamon,  Program  Specialists, 
Campus-Based  Loan  Programs  Section. 
Loans  Branch,  Policy  Development 
Division.  Office  of  Student  Financial 
Assistance  Programs.  U.S.  E)epartment 
of  Education,  400  Maryland  Avenue. 
S.W..  (Regional  Office  Building  3.  Room 
3045).  Washington.  D.C.  20202-5447, 
Telephone  (202)  708-8242.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Directories  are  also  available  in  an 
electronic  format  at  (1)  each  institution 
of  higher  education  participating  in  the 
Federal  Perkins  Loan  Program.  (2)  each 
of  the  fifty-seven  (57)  State  and 
Territory  Departments  of  Education,  (3) 
each  of  the  major  Federal  Perkins  Loan 
billing  services,  and  (4)  the  U.S. 
Department  of  Education,  including  its 
regional  offices. 

mdividuals  with  disabilities  may 
obtain  this  notice  in  an  alternate  format 
(e.g.,  Braille,  large  print,  audiotape,  or 
computer  diskette)  to  the  contact  person 
listed  in  the  preceding  paragraph. 
SUPPLEMENTARY  INFORMATION:  The 
Secretary  selects  schools  that  qualify  a 
borrower  for  deferment  and  cancellation 
benefits  imder  the  procedures  contained 
in  the  Federal  Perkins  Loan  program 
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ifegulation  in  34  CFR  674.53.  674.54  and 
674.55. 

I  The  Secretary  has  determined  that,  for 
tpe  1998-99  academic  year.  hiU-time 
raaching  in  the  schools  set  forth  in  the 
1998-99  Directory  qualifies  a  borrower 
fbr  defierment  and  cancellation  benefits. 

The  Secretary  is  providing  the 
Directory  to  each  institution 
participating  in  the  Federal  Perkins 
1  ,oan  Program  in  an  electronic  format 
« inly.  Borrowers  and  other  interested 
]  tarties  may  check  the  website  or  their 
lending  institution,  the  appropriate 
State  or  Territory  Department  of 
1  Education,  regional  office  of  the 
1  )epartment  of  Education,  or  the  Office 
( >f  Student  Financial  Assistance 
:  'rograms  of  the  Department  of 

Education  concerning  the  identity  of 

[ualifying  schools  for  the  1998-99 
i  icademic  year.  The  Office  of  Student 

financial  Assistance  Programs  retains, 
I  >n  a  permanent  basis,  copies  of  past 

directories. 

electronic  Access  to  the  Notice 

Anyone  may  view  this  notice,  as  well 
IS  all  other  Department  of  Education 
iocuments  published  in  the  Federal 
Register,  in  text  or  portable  document 
ormat  (pdf)  on  the  World  Wide  Web  at 
nther  of  the  following  sites: 
ittp://ocfo.ed.gov/fedreg.htm 
ittp://www.ed.gov/news.html 
To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
nevious  sites.  If  you  have  questions 
ibout  using  the  pdf,  call  the  U.S. 
[k>vemment  Printing  Office  toll  free  at 
1-888-293-6498. 

Dated:  December  15, 1998. 
Gerard  A.  KiiMomano. 
Acting  Chief  Operating  Officer,  Office  of 
Student  Financial  Assistance  Programs. 
[PR  Doc.  98-33829;  Filed  12-21-98;  8:45  am] 
HUMQCOOC  4000-41-M 


DEPARTMENT  OF  ENERGY 

Office  of  Scl«nc«  (Formerly  Office  of 
Energy  Research);  Office  of  Science 
nnancial  Assistance  Program  Notice 
MM)7  Energy  Biosciences 

agency:  Department  of  Energy  (DOE). 
ACTION:  Notice  inviting  grant 
pieapplications. 


summary:  The  Office  of  Basic  Energy 
Sciences  of  the  Office  of  Science  (SC). 
U.S.  Department  of  Energy  (DOE)  invites 
preapplications  from  potential 
applicants  for  research  funding  in  the 
&iergy  Biosciences  program  area.  The 
intent  in  asking  for  a  preapplication  is 


to  save  the  time  and  effort  of  applicants 
in  preparing  and  submitting  a  formal 
project  application  that  may  be 
inappropriate  for  the  program.  The 
preapplication  should  consist  of  a  two- 
to  three-page  concept  paper  on  the 
research  contemplated  for  an 
application  to  the  Energy  Biosciences 
program.  The  concept  paper  should 
focus  on  the  scientific  objectives  and 
significance  of  the  planned  research, 
and  include  an  outline  of  the  • 
approaches  planned,  and  any  other 
information  relating  to  the  planned 
research.  No  budget  information  or 
biographical  data  need  be  included;  nor 
is  an  institutional  endorsement 
necessary.  The  preapplication  gives  us 
the  opportunity  to  advise  potential 
applicants  on  Uie  suitability  of  their 
research  ideas  to  the  mission  of  the  DOE 
Energy  Biosciences  program.  A  response 
indicating  the  appropriateness  of 
submitting  a  formal  application  will  be 
sent  from  the  Division  of  Energy 
Biosciences  office  in  time  to  allow  for 
an  adequate  preparation  period  for  a 
formal  application. 
DATES:  For  timely  consideration,  all 
preapplications  should  be  received  by 
March  3, 1999.  However,  earlier 
submissions  will  be  gladly  accepted. 

A  response  to  timely  preapplications 
will  be  communicated  by  April  16, 
1999.  The  deadline  for  receipt  of  formal 
applications  is  June  16, 1999. 
ADDRESSES:  PreappUcations  referencing 
Program  Notice  99-07  should  be 
forwarded  to:  U.  S.  Department  of 
Energy,  Office  of  Basic  Energy  Sciences, 
SC-17,  Division  of  Energy  Biosciences, 
19901  Gennantown  Road,  Germantowm, 
MD  20874-1290,  Attn:  Program  Notice 
99-07.  Fax  submissions  are  acceptable 
(Fax  Number  (301)  903-1003). 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Pat  Snyder,  Division  of  Energy 
Biosciences,  Office  of  Basic  Energy 
Sciences,  SC-17, 19901  Germantown 
Road,  Germantown,  MD  20874-1290, 
telephone  (301)  903-2873;  E-mail 
pat.snydei^oer.doe.gov. 
SUPPI.EMENTARY  INFORMATION:  Potential 
applicants  ^ould  submit  a  brief 
preapplication  which  consists  of  two  to 
three  pages  of  narrative  describing 
research  objectives.  These  will  be 
reviewed  relative  to  the  scope  and  the 
research  needs  of  the  Energy 
Biosciences  program.  The  &iergy 
Biosciences  program  has  the  mission  of 
generating  fundamental  biological 
information  about  plants  and  non- 
medical related  microorganisms  that  can 
provide  support  for  future  energy 
related  biotechnologies.  The  objective  is 
to  pursue  basic  biochemical,  genetic 
and  physiological  investigations  that 


may  contribute  towards  providing 
alternate  fuels,  petroleum  replacement 
products,  energy  conservation  measures 
as  well  as  other  technologies  such  as 
phytoremediation  related  to  DOE 
programs.  Areas  of  interest  include 
bioenergetic  systems,  including 
photosynthesis;  control  of  plant  growth 
and  development,  including  metabolic, 
genetic,  and  hormonal  and  ambient 
factor  regulation,  metabolic  diversity, 
ion  uptake,  transport  and  accumulation, 
stress  physiology  and  adaptation; 
genetic  transmission  and  expression; 
plant-microbial  interactions,  plant  cell 
wall  structure  and  function; 
lignocellulose  degradative  mechanisms; 
mechanisms  of  fermentations,  genetics 
of  neglected  microorganisms,  energetics 
and  membrane  phenomena; 
thermophily  (molecular  basis  of  high 
temperatiue  tolerance);  microbial 
interactions;  and  one-carbon 
metabolism,  which  is  the  basis  of 
biotransformations  such  as 
methanogenesis.  The  objective  is  to 
discern  and  understand  basic 
mechanisms  and  principles. 

Fimds  are  expected  to  be  available  for 
new  grant  awards  in  FY  2000.  The 
magnitude  of  these  funds  available  and 
the  number  of  awards  which  can  be 
made  will  depend  on  the  budget 
process.  The  awards  made  during  FY 
1998  averaged  close  to  $100,000  per 
year,  mostly  for  a  three-year  duration. 
The  principal  purpose  in  using 
preapplications  at  this  time  is  to  reduce 
the  expenditure  of  time  and  effort  of  all 
parties.  Information  about  development 
and  submission  of  applications, 
eligibility,  limitations,  evaluations  and 
selection  processes,  and  other  policies 
and  procedures  may  be  found  in  the  10 
CFR  Part  605  and  the  Application  Guide 
for  the  Office  of  Science  Financial 
Assistance  Program.  Electronic  access  to 
SC's  Financial  Assistance  Guide  is 
possible  via  the  Internet  using  the 
following  Web  Site  address:  http:// 
www.er.doe.gov/production/grants/ 
grants.html. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
81.049,  and  the  solicitation  control  number  is 
ERFAP  10  CFR  Part  605. 

Issued  in  Washington,  DC,  on  December  9. 
1998. 

John  R.  Qark, 

Associate  Director  of  Science  for  Resource 
Management. 

(FR  Doc.  98-33859  Filed  12-21-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Office  of  Science;  Office  of  Science 
Financial  Assistance  Program  Notice 
99-03;  Environmental  Meteorology 
Program— Vertical  Transport  and 
Mixing 

AGENCY:  U.S.  Department  of  Enei^y. 
ACTKM:  Notice  inviting  research  grant 
applications. 

SUMMARY:  The  Office  of  Biological  and 
Environmental  Research  (OBER)  of  the 
Office  of  Science  (SC).  U.S.  Department 
of  Energy  (DOE),  hereby  announces  its 
interest  in  receiving  applications  for  the 
Environmental  Meteorology  Program 
(EMP).  Vertical  Transport  and  Mixing 
(VTMX)  Science  Team.  The  research 
program  supports  the  Department's 
Global  Change  Research  Program,  the 
U.S.  Global  Change  Research  Program, 
and  the  Administration's  goals  to 
understand  the  meteorological  processes 
associated  with  air  quality  and  climate 
change. 

DATES:  Formal  applications  in  response 
to  this  notice  must  be  received  by  4:30 
p.m.,  E.S.T.,  March  12, 1999,  to  be 
accepted  for  merit  review  and  to  permit 
timely  consideration  for  award  in  fiscal 
year  1999.  Applicants  are  urged  to 
review  abstracts  of  proposals  fi-om  EX3E 
laboratory  scientists  that  have  been 
tentatively  selected  for  funding  as  well 
as  the  draft  EMP-VTMX  Science  Plan  at 
http://www.pnl.gov/VTMX.  The  draft 
science  plan  is  already  posted  on  the 
web  site.  The  abstracts  should  be  posted 
there  by  February  12,  1999. 
Applications  that  are  collaborative  with 
or  complementary  to  DOE  laboratory 
proposals  are  strongly  encouraged. 
ADDRESSES:  Formal  applications 
referencing  Program  Notice  99-03 
should  be  sent  to:  U.S.  Department  of 
Energy.  Office  of  Science,  Grants  and 
Contracts  Division,  SC-64,  19901 
Germantown  Road,  Germantown,  MD 
20874-1290.  ATTN:  Program  Notice  99- 
03.  This  address  must  also  be  used 
when  submitting  applications  by  U.S. 
Postal  Service  Express  Mail  or  any  other 
commercial  overnight  delivery  service, 
or  when  hand-carried  by  the  applicant. 
An  original  and  seven  copies  of  the 
application  must  be  submitted; 
however,  applicants  are  requested  not  to 
submit  multiple  application  copies 
using  more  than  one  delivery  or  mail 
service. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Lunn.  Environmental  Sciences 
Division.  SC-74.  Office  of  Biological 
and  Environmental  Research.  Office  of 
Science.  U.S.  Department  of  Energy. 
19901  Germantown  Road,  Germantown. 
MD  20874-1290.  telephone:  (301)  903- 


4819,  E-mail:  peter.lunn@oer.doe.gov, 
fax:  (301)  903-8519.  The  full  text  of 
Program  Notice  99-03  is  available  via 
the  Internet  using  the  following  web  site 
address:  http://www.er.doe.gov/ 
production/grants/ &^9_03.html. 
SUPPLEMENTARY  INFORMATION:  The  scope 
of  the  research  to  be  supported  under 
this  notice  is  the  investigation  of 
atmospheric  vertical  transport  and 
mixing  processes.  The  geographic  focus 
for  this  research  will  be  on  urban  areas 
affected  by  nearby  elevated  terrain,  with 
an  emphasis  on  studies  of  stably 
stratified  conditions,  periods  with  weak 
or  intermittent  turbulence,  and  morning 
and  evening  transition  periods. 

Background 

The  measurement  and  modeling  of 
vertical  transport  and  mixing  processes 
in  the  lowest  few  kilometers  of  the 
atmosphere  are  problems  of 
fundamental  importance  for  which  a 
fully  satisfactory  treatment  has  yet  to  be 
achieved.  Important  aspects  of  air 
quality  modeling  and  weather 
forecasting  are  adversely  affected  by  our 
inability  to  describe  these  processes 
adequately.  Although  a  general 
theoretical  understanding  of  many  of 
the  physical  phenomena  relevant  to 
vertical  transport  and  mixing  processes 
exists,  that  understanding  is  incomplete, 
the  representation  of  various 
phenomena  in  models  is  often  poor,  and 
the  data  needed  to  test  those  models  are 
lacking.  The  upward  and  downward 
movements  of  air  parcels  in  stable  and 
residual  layers  of  the  atmosphere  and 
the  interactions  between  adjacent  layers 
are  particularly  difficult  processes  to 
characterize,  and  significant  difficulties 
also  exist  in  describing  the  behavior  of 
the  atmosphere  during  morning  and 
evening  transition  periods. 
Complications  due  to  heterogeneous 
land  surfaces  and  complex  terrain 
further  compromise  our  ability  to  treat 
vertical  transport  and  mixing  processes 
properly. 

The  goals  of  the  program  are  to 
increase  our  understanding  of  the 
mechanisms  responsible  for  vertical 
transport  and  mixing;  to  improve  our 
ability  to  measure  quantities  required 
for  this  understanding;  and  to  develop 
improved  treatments  of  vertical 
transport  and  mixing  for  use  in 
conceptual  and  numerical  models. 

Although  progress  in  these  areas 
would  be  useful  in  a  wide  variety  of 
circiunstances,  there  is  particular 
interest  in  realizing  these  objectives  for 
urban  regions  affected  by  adjacent 
elevated  terrain  (e.g.,  urban  basins  or 
valleys).  Moreover,  although  a  complete 
characterization  of  the  diurnal  cycle  of 
vertical  transport  and  mixing  may 


require  consideration  of  fully  developed 
mid-afternoon  convective  conditions, 
the  emphasis  in  this  program  will  be  on 
vertical  transport  and  mixing  processes 
in  stably  stratified  conditions,  in 
conditions  of  weak  or  intermittent 
turbulence,  and  during  morning  and 
evening  transition  periods. 

It  is  anticipated  tnat  a  significant 
component  of  this  program  will  revolve 
around  observations  and  data  analyses 
irom  field  measurement  programs  in 
urban  basins  or  valleys  conducted 
approximately  every  second  or  third 
year.  The  initial  field  experiment  will 
most  likely  occur  during  the  fall  of  2000 
or  the  winter  of  2001 ,  and  hkely 
candidate  sites  include  Salt  Lake  City 
and  Phoenix;  a  final  determination  of 
dates  and  location  will  be  made  late  in 
the  summer  of  1999.  . 

Horizontal  scales  of  interest  are  on  the 
order  of  two  hundred  kilometers  or  less. 
Vertical  scales  will  depend  on  the 
height  of  the  dajrtime  mixed  layer  and 
the  elevation  of  any  nearby  terrain  and 
will  generally  be  on  the  order  of  a  few 
kilometers  or  less.  It  is  realized,  of 
course,  that  processes  involving  larger 
scales  may  have  to  be  taken  into  account 
for  a  full  understanding  of  smaller-scale 
ones. 

Categories 

The  EMP-VTMX  Program  consist  of 
foiu-  categories.  Prospective 
investigators  should  explicitly  specify 
what  category  or  categories  are 
addressed  by  the  proposed  research. 
Individuals  or  groups  intending  to 
participate  in  field  experiments  should 
describe  what  measurements  they 
intend  to  make  and  what  instruments 
will  be  used  to  make  them.  Those 
intending  to  analyze  data  firom  one  or 
more  instruments  or  who  will  use  data 
in  numerical  or  conceptual  modeling 
should  specify  what  data  are  required 
for  their  purposes. 

Category  1.  Analysis  of  Existing  Data 
Sets 

There  are  a  large  number  of  existing 
data  sets  collected  in  previous  field 
campaigns  that  may  be  useful  in  the 
study  of  vertical  transport  and  mixing 
processes.  Analyses  or  other  use  of  these 
data  may  directly  contribute  to  the 
realization  of  the  program's  goals,  and 
they  may  also  help  to  identify  processes 
to  be  studied  in  future  field  experiments 
and  in  the  design  of  those  experiments. 

Category  2.  Field  Experiments 

Experiments  designed  explicitly  to 
investigate  selected  vertical  transport  or 
exchange  mechanisms  will  be 
conducted  every  two  to  three  years 
during  this  program.  Measurements  will 
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nclude  observations  of  surface 
neteorological  conditions;  vertical 
irofiles  of  wind  velocity,  temperature, 
ind  hiunidity;  turfoiilence;  tracer 
x>ncentrations;  and  other  quantities  that 
nay  be  relevant  to  the  study  of  vertical 
xansport  or  exchange.  Measurements, 
md  subsequent  analysis  of  the  data,  in 
one  or  more  of  these  areas  is 
sncouraged.  Novel  approaches  for 
9btaining  and  interpreting  remote 
sensing  data,  combining  results  from  a 
variety  of  instrument  platforms,  and 
relating  these  data  to  quantities  that  can 
s  calculated  in  numerical  models  are 
[so  areas  of  research  encouraged  in  this 
trogram. 
It  is  not  anticipated  that  this  research 
irogram  will  support  significant  efforts 
ji  instrimient  development  per  se. 
However,  to  the  extent  that  Uie  use  of  a 
specific  instrument  might  provide 
crucial  measurements  for  field 
experiments,  or  that  these  experiments 
might  provide  an  opportunity  to  test 
instrument  technologies  developed 
under  other  programs,  support  for  such 
activities  will  be  considered. 

Category  3.  Improvement  and 
Applications  of  Numerical  and 
Conceptual  Modeling  Approaches 

Parameterizations  of  vertical  transport 
or  exchange  are  often  based  on 
assumptions  about  turbulence  that  are 
not  applicable  in  all  circimistances  or 
on  results  of  simulations  that  have  been 
"tuned"  to  match  a  particular  data  set. 

In  many  cases  the  choice  of  parameter 
values  is  left  to  the  individual 
investigator.  Numerical  models  are 
particularly  prone  to  failure  as  the 
atmosphere  becomes  more  stable  and  in 
areas  where  topographic  and  thermal 
forcing  are  all  significant.  New 
conceptual  or  numerical  approaches 
may  then  be  required  to  effect 
significant  improvements  in  model 
performance.  There  is  a  need  not  only 
for  further  developments  in  numerical 
and  conceptual  modeling  but  also  for 
more  systematic  testing  and  evaluation 
of  the  parameterizations  and 
assumptions  in  these  models.  Whenever 
possible,  such  testing  should  be  based 
on  data  and  not  simply  on  model  vs. 
model  comparisons. 

Category  4.  Development  and 
Application  of  Tracer  Technology 

Tracers  are  expected  to  be  an 
important  tool  in  the  study  of  vertical 
transport  and  mixing  in  field 
measiuement  programs.  Tracers  can 
either  be  natiusUy  occurring,  such  as 
ozone,  aerosols,  or  radon,  or  material 
released  in  a  controlled  maimer 
specifically  to  study  transport  and 
di£fusion.  Tracer  releases  may  be 


\ 


required  fivm  multiple  point  sources  in 
an  urban  area  or  from  areas  surrounding 
a  city.  If  released  from  a  city,  point,  line, 
and  area  sources  may  be  necessary. 
Sampling  in  both  vertical  and  horizontal 
directions  is  desired,  with  time 
resolution  ranging  from  hours  down  to 
minutes  or  less.  It  is  expected  that 
successful  applicants  in  this  area  mil 
play  an  active  role  in  the  design  and 
execution  of  major  field  campaigns 
carried  out  in  this  program. 

Programmatic  Issues 

Collaboration  among  funded 
investigators  will  be  strongly 
encouraged  in  the  EMP-VTMX  Program. 
Scientists  fi^m  non-DOE  laboratories/ 
universities  are  encouraged  to  explore 
potential  areas  of  collaboration  with 
scientists  from  one  or  more  of  the  DOE 
laboratories  by  reviewing  the  abstracts 
of  proposals  from  the  DOE  laboratory 
scientists  that  have  been  tentatively 
selected  for  funding.  The  abstracts  will 
be  posted  on  the  DOE  EMP-VTMX 
Website,  http://www.pnl.gov/VTMX. 
approximately  February  12, 1999,  five 
weeks  after  the  closing  date  of  the  Lab 
announcement.  It  is  for  this  reason  that 
the  submission  dates  for  DOE  and  non- 
DOE  scientists  are  staggered. 
Alternatively,  non-DOE  participants 
may  identify  gaps  in  the  required 
research  that  are  not  covered  by  DOE 
laboratory  approved  proposals.  Note 
that  while  independent  investigations 
are  anticipated  in  this  program,  it  is 
important  to  keep  the  programmatic 
scope  (vertical  transport  and  mixing), 
geographic  focus  (urban  basins  or 
valleys),  and  areas  of  emphasis  (stable 
conditions,  conditions  of  weak  or 
intermittent  turbulence,  and  morning 
and  evening  transition  periods)  in  mind 
when  proposing  and  pursuing  a  course 
of  investigation.  Many  of  the  principal 
research  activities  of  this  program  will 
be  associated  with  major  field 
measurement  campaigns  and  with  the 
subsequent  analysis  of  the  data 
collected  in  them.  In  addition,  efforts 
will  be  made  to  encoiu-age  scientists 
funded  by  other  agencies  to  participate 
in  field  experiments  and  to  share  data 
and  results  with  researchers  in  this 
program.  An  annual  meeting  of  program 
participants  and  other  interested  parties 
is  anticipated,  and  investigators  funded 
under  this  program  should  plan  to 
attend. 

Science  Issues 

Given  the  programmatic 
considerations  described  above, 
examples  of  scientific  questions  that 
may  be  addressed  in  the  EMP  are: 


•  What  are  the  fundamental  processes 
that  control  vertical  transport  for  stable 
and  transition  boundary  layers? 

•  What  measurements  arw  required  to 
identify  and  quantify  these  processes 
and  how  can  they  be  made? 

•  How  can  momentum,  heat,  and 
moisture  fluxes  be  modeled  and 
predicted  in  a  stratified  atmosphere 
with  multiple  layers? 

•  What  improvements  in  numerical 
simulations  and  forecasts  of  vertical 
transport  and  mixing  during  stable  and 
transition  periods  are  feasible  and  how 
can  they  be  implemented? 

•  What  formulations  are  most 
appropriate  for  the  description  of 
vertical  diffusion  in  stable  air?  For 
example,  how  rapidly  will  an  elevated 
layer  of  pollutants  mix  towards  the 
ground  in  a  stable  pool  trapped  within 
a  basin,  and  how  can  that  mixing  be 
modeled? 

•  How  do  pollutants  move  through 
residual  layers  above  a  stable  or 
convective  surface  layer  and  to  what 
extent  can  pollutants  penetrate  stable 
and  residual  layers  aloft? 

•  What  is  the  sensitivity  of  current 
local  weather  forecast  and  dispersion 
model  predictions  to  variations  in  the 
treatment  of  vertical  diffusivity  and 
turbulence?  What  limits  our  abiUty  to 
forecast  vertical  transport  in  current 
numerical  prediction  models? 

•  How  well  can  remote  and  in  situ 
sensors  measure  winds,  temperature, 
turbulence,  and  pollutants  in  the  lowest 
few  kilometers  of  the  atmosphere?  What 
improvements  are  needed  and  practical? 

•  How  do  traveling  weather  systems 
remove  stable  stagnant  air  out  of  a  basin, 
and  imder  what  conditions  do  these 
removal  mechanisms  fail? 

•  What  are  the  effects  of  the  thermal 
and  roughness  properties  of  urban  areas 
on  the  vertical  structure  of  the  boundary 

laver? 

•  What  is  the  nature  of  the  interaction 
of  terrain-induced  flows  (e.g..  drainage 
winds  at  night,  upslope  winds  during 
the  day,  and  waves)  with  cold  air  pools 
in  basins,  and  how  do  such  flows  affect 
the  formation  and  erosion  of  those  pools 
and  the  dispersion  of  pollutants  in 
them? 

Supplementary  Funding 

In  years  in  which  major  field 
campaigns  are  carried  out,  some  modest 
supplementary  funding  may  be 
available  to  offset  the  increased  costs 
associated  with  field  work.  Prospective 
investigators  who  anticipate  the  need 
for  additional  support  in  those 
circiunstances  should  request  in  their 
application  the  level  of  additional 
funding  desired  and  describe  the 
reasons  for  the  request. 
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EMP  field  campaigns  may  also 
include  the  use  of  the  DOE  G-1 
Research  Aircraft  Facility. 

Educational  Opportunities 

Opportunities  exist  for  the  financial 
support  of  undergraduate  and  graduate 
students  wishing  to  participate  in  this 
program  through  the  Department  of 
Energy's  Global  Change  Education 
Program.  Information  can  be  obtained  at 
http://www.atmos.anl.gov/GCEP/  on  the 
Internet. 

Program  Funding 

It  is  anticipated  that  up  to  $1  million 
in  first-year  funding  will  be  available  for 
multiple  awards  to  be  made  in  FY  1999 
in  the  categories  described  above, 
contingent  upon  availability  of 
appropriated  funds.  Applicants  may 
request  project  support  up  to  four  years, 
with  out-year  support  contingent  on 
availability  of  appropriated  funds, 
progress  of  the  research,  and 
programmatic  needs.  The  number  of 
awards  and  range  of  funding  will 
depend  on  the  number  of  applications 
received  and  selected  for  award.  Annual 
budgets  are  expected  to  range  from 
$60,000  to  $200,000  in  total  costs. 
Awards  are  expected  to  be  made  in  the 
simimer  of  1999. 

Applications 

Applications  will  be  subjected  to 
scientific  merit  review  (peer  review)  and 
will  be  evaluated  against  the  following 
evaluation  criteria  listed  in  descending 
order  of  importance  as  codified  at  10 
CFR  605.10(d): 

1.  Scientific  and/or  Technical  Merit  of 
the  Project, 

2.  Appropriateness  of  the  Proposed 
Method  or  Approach, 

3.  Competency  of  Applicant's 
Personnel  and  Adequacy  of  Proposed 
Resources, 

4.  Reasonableness  and 
Appropriateness  of  the  Proposed 
Budget. 

The  evaluation  will  include  program 
poUcy  factors  such  as  the  relevance  of 
the  proposed  research  to  the  terms  of 
the  announcement  and  an  agency's 
programmatic  needs.  Note,  that  external 
peer  reviewers  are  selected  with  regard 
to  both  their  scientific  expertise  and  the 
absence  of  conflict-of-interest  issues. 
Non-federal  reviewers  will  often  be 
used,  and  submission  of  an  application 
constitutes  agreement  that  this  is 
acceptable  to  the  investigator(s)  and  the 
submitting  institution. 

Information  about  the  development 
and  submission  of  applications, 
eligibility,  limitations,  evaluation, 
selection  process,  and  other  policies  and 
procedures  may  be  found  in  10  CFR  Part 


605,  and  in  the  Application  Guide  for 
the  Office  of  Energy  Research  Financial 
Assistance  Program.  Electronic  access  to 
the  Guide  and  required  forms  is  made 
available  via  the  World  Wide  Web  at 
http://www.er.doe.gov/production/ 
grants/grants.html.  The  research  project 
description  must  be  15  pages  or  less, 
exclusive  of  attachments  and  must 
contain  an  abstract  or  summary  of  the 
proposed  research.  On  the  SC  grant  face 
page,  form  DOE  F  4650.2,  in  block  15, 
also  provide  the  Pi's  phone  niunber,  fax 
number,  and  E-mail  address. 
Attachments  include  curriculum  vitae.  a 
listing  of  all  current  and  pending  federal 
support,  and  letters  of  intent  when 
collaborations  are  part  of  the  proposed 
research. 

Although  the  required  original  and 
seven  copies  of  the  application  must  be 
submitted,  researchers  are  asked  to 
submit  an  electronic  version  of  their 
abstract  of  the  proposed  research  in 
ASCn  format  and  their  E-mail  address  to 
the  Program  Director  for  Atmospheric 
Sciences,  Peter  Lunn,  by  E-mail  to 
peter.lunn@oer.doe.gov.  Curriculum 
vitae  should  be  submitted  in  a  form 
similar  to  that  of  NIH  or  NSF  (two  to 
three  pages),  see  for  example:  http:// 
www.nsf.gov:80/bfa/cpo/gpg/ 
fkit.htm#forms-9. 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
81.049,  and  the  solicitation  control  number  is 
ERFAP  10  CFR  Part  605. 

Issued  in  Washington,  DC,  on  December 
11. 1998. 

John  Rodney  Clark, 

Associate  Director  of  Science  for  Resource 

Management. 
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BILLING  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

Golden  Field  Office;  PV  Balance  of 
System  Reliability  Analysis 

agency:  Golden  Field  Office,  DOE. 
ACTION:  Notice.  PV  Balance  of  System 
ReUability  Analysis:  Supplemental 
Announcement  (05)  to  the  Broad  Based 
SoUcitation  for  Submission  of  Financial 
Assistance  Applications  Involving 
Research,  Development,  and 
Demonstration  for  Renewable  Energy 
and  Energy  Efficiency  Technologies. 
DE-PS36-99GO10383. 


SUMMARY:  The  Photovoltaic  (PV) 
Division  of  the  Department  of  Energy's 
(DOE)  Office  of  Energy  Efficiency  and 
Renewable  Energy  (EERE)  is  supporting 


the  issuance  of  this  Supplemental 
Announcement  to  EERE's  Broad  Based 
Solicitation  for  Submission  of  Financial 
Assistance  Applications  Involving 
Research,  Development  eind 
Demonstration,  DE-J»S36-99GOl0383, 
dated  November  9, 1998.  Under  the 
Supplemental  Announcement,  DOE  is 
soliciting  applications  to  analyze  the 
U.S.  Navy's  Power  Electronic  Building 
Block  (PEBB)  technology  to  determine  if 
it  is  a  viable  option  for  PV  applications 
and,  if  so,  establish  a  set  of 
recommendations  how  to  transfer  this 
technology  to  the  PV  industry. 
Proposals  are  requested  to  conduct  an 
assessment  and  analysis  of  power 
integrated  circuits/  PEBB  devices  for  PV 
Balance  of  System  (BOS)  applications. 
The  work  will  include  assessments  of 
the  applicability,  availability,  and 
compatibility  of  the  power  integrated 
circuits  to  insure  that  the  devices 
developed  in  the  PEBB  program  may 
also  be  suited  for  BOS  PV  power 
conditioner  applications  with  minimal 
modifications.  Awards  under  this 
Supplemental  Announcement  will  be 
Grants  with  a  term  of  up  to  12  months. 
Subject  to  funding  availability,  the  total 
DOE  funding  available  under  this 
Supplemental  Announcement  will  be 
$75,000. 

All  information  regarding  the 
Supplemental  Announcement  will  be 
posted  on  the  DOE  Golden  Field  Office 
Home  page  at  the  address  identified 
below. 

dates:  doe  expects  to  issue  the 
Supplemental  Announcement  the  week 
of  December  7, 1998.  The  closing  date 
of  the  Supplemental  Announcement  is 
January  15, 1999. 

ADDRESSES:  The  Supplemental 
Announcement  will  be  posted  on  the 
DOE  Golden  Field  Office  Home  Page  at 
http://www.eren.doe.gov/golden/ 
solicit.htm.  It  is  DOE's  intention  not  to 
issue  hard  copies  of  the  Supplemental 
Announcement. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Motz,  Contract  Specialist,  at  303-275- 

4737,  e-mail  john motz@nrel.gov.  or 

Doug  Hooker.  Project  Officer,  at  303- 
275-4780.  e-mail 
doug hooker@nrel.gov. 

Issued  in  Golden,  Colorado,  on  December 
9, 1998. 

Dated:  December  14. 1998. 
John  W.Meeker. 
Chief  Procurement,  Golden  Field  Office. 

Dated:  December  14, 1998. 
John  K.  Lewis. 
Procurement  Analyst. 
(PR  Doc.  98-33861  Filed  12-21-98;  8:45  am] 

BUJJNO  CODE  MSe-«1-P 
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ARTMENT  OF  ENERGY 

of  Energy  Efficiency  and 
lewable  Energy 

^  jiden  Field  Office;  Innovative 
Technologies  for  Conversion  of 
Biomass  to  Transportation  Fuels 

ioENCY:  Golden  Field  Office,  DOE. 

Action:  Notice.  Innovative  Technologies 
for  Conversion  of  Biomass  to 
Transportation  Fuels:  Supplemental 
Announcement  (02)  to  the  Broad  Based 
felicitation  for  Submission  of  Financial 

ssistance  Applications  Involving 
search,  Development,  and 
monstration  for  Renewable  Energy 
knd  Energy  Efficiency  Technologies, 

iE-PS36-99GOl0383. 


f 


summary:  The  Office  of  Fuels 
Development  of  the  Department  of 
Energy's  (DOE)  Office  of  Energy 
Efficiency  and  Renewable  Energy 
^ERE)  is  supporting  the  issuance  of  this 
Supplemental  Annoimcement  to  EERE's 
Broad  Based  Solicitation  for  Submission 
of  Financial  Assistance  Applications 
Involving  Research,  Development  and 
Demonstration,  DE-PS36-99GO10383, 
dated  November  9, 1998.  Under  the 
Supplemental  Announcement,  DOE  is 
soliciting  applications  to  support 
pmovative  technologies  that  will 
Increase  the  efficiency  or  lower  the  cost 
f  producing  and  converting  biomass  to 
portation  fuels.  The  Office  of  Fuels 
ivelopment  formulates,  executes,  and 
rdinates  a  balanced  and  customer- 
bcused  national  program  of  research, 
development,  and  demonstration  of 
technologies  for  the  production  of 
transportation  fuels  from  biomass.  The 
biomass  resources  considered  include 
agricultural  residues,  forestry  wastes, 
and  crops  grown  specifically  for  energy 
applications.  Proposals  are  sought  in 
areas  of  innovative  research  and 
development  of  the  following:  Plants 
capable  of  high  biomass  yields:  systems 
for  culture,  harvests,  and  handling  of 
these  high  yielding  plants;  enzymes  and 
fermentation  organisms  for  the 
production  of  ethanol  from  biomass; 
approaches  for  converting  cellulosic 
Inomass  to  ethanol.  Awards  under  this 
Supplemental  Announcement  will  be 
Cooperative  Agreements  with  a  term  of 
up  to  12  months.  Subject  to  funding 
availability,  it  is  anticipated  the  total 
DOE  funding  available  under  this 
Supplemental  Announcement  will  be 
$600,000,  with  individual  awards  not  to 
exceed  $150,000  of  DOE  funding.  A 
minimimi  Cost  Share  of  20%  of  the  total 
project  cost  is  required  under  this 
Supplemental  Announcement. 


All  information  regarding  the 
Supplemental  Announcement  will  be 
posted  on  the  DOE  Golden  Field  Office 
Home  page  at  the  address  identified 
below. 

DATES:  DOE  expects  to  issue  the 
Supplemental  Announcement  the  week 
of  December  7, 1998.  The  closing  date 
of  the  Supplemental  Annoimcement  is 
January  29, 1999. 
addresses:  The  Supplemental 
Announcement  will  be  posted  on  the 
DOE  Golden  Field  Office  Home  Page  at 
http://www.eren.doe.gov/golden/ 
solicithtm.  It  is  DOE's  intention  not  to 
issue  hard  copies  of  the  Supplemental 
Announcement. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Motz,  Contract  Specialist,  at  303-275- 
4737,  e-mail  john__motz@nrel.gov,  or 
Doug  Hooker,  Project  Officer,  at  303- 
275-4780,  e-mail 
doug hooker@nrel.gov. 

Issued  in  Golden,  Colorado,  on  December 
9, 1998. 
Dated:  December  14. 1998. 

Johii  W.  Meeker, 

Dated:  December  14. 1998. 
JoIibK.  Lewis, 
Procurement  Analyst. 
Chief.  Procurement  Golden  Field  Office. 
(PR  Doc.  98-33862  Filed  12-21-98;  8:45  am] 
MUMO  COM  M8e-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  RP9S  06  001] 

CNQ  Transmission  Corporation;  Notice 
of  Compliance  Tariff  Rling 

December  16, 1998. 

Take  notice  that  on  December  10, 
1998,  CNG  Transmission  Corporation 
(CNG),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  tariff  sheet: 

First  Revised  Sheet  No.  142A 
First  Revised  Sheet  No.  153  A 
First  Revised  Sheet  No.  162A 
First  Revised  Sheet  No.  173A 

CNG  requests  an  efliective  date  of 
November  23, 1998  for  its  proposed 
tariff  sheet. 

CNG  states  that  the  purpose  of  this 
filing  is  to  with  the  Letter  Order  by 
designating  a  revision  number  for  sheets 
held  for  future  use  that  CNG  submitted 
in  the  instant  docket  on  October  20, 
1998. 

CNG  states  that  copies  of  its  filing 
have  been  mailed  to  parties  to  the 
captioned  proceeding. 


Any  person  desiring  to  protest  this 
filing  should  file  a  protest  vfith  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  PubUc  Reference 
Room. 

Linwood  A.  Wataon,  Jr., 
Acting  Secretary. 

[FR  Doc.  98-33787  Filed  12-17-98;  8:45  am] 
MUMO  ooot  crir-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
ConHnlssion 

[DockM  No.  CPM-1 11-000] 

Columbia  Qaa  Transmission 
Corporation;  Notice  of  Request  Under 
Blanket  Authorization 

December  16, 1998. 

Take  notice  that  on  December  10, 
1998,  Coliunbia  Gas  Transmission 
Corporation  (Columbia),  12801  Fair 
Lake  Parkway,  Fairfax,  Virginia,  22030. 
filed  in  Docket  No.  CP99-1 11-000  a 
request  piuvuant  to  Sections  157.205 
and  157.216(b)  of  the  Commission's 
Regulations,  for  permission  and 
approval  to  abandon  about  0.13  mile  of 
2-inch  pipeline  and  a  point  of  delivery 
to  Colimibia  Gas  of  Pennsylvania,  Inc., 
in  Bedford  County,  Pennsylvania,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effiective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instart  request 
shall  be  treated  as  an  application  for 
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authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  98-33781  Filed  12-21-98;  8:45  am] 
l<^  BILLING  CODE  triT-OI-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-181-000] 

Dauphin  Island  Gathering  Partners; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

December  16. 1998. 

Take  notice  that  on  December  11, 
1998.  Dauphin  Island  Gathering 
Partners  (DIGP)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Original 
Volume  No.  1,  the  tariff  sheets  listed  on 
Appendix  A  to  this  filing  to  become 
effective  January  10, 1999. 

DIGP  states  that  this  filing  is  for  the 
purpose  of  proposing  tariff  sheets  that 
clarify  existing  provisions  or  provide 
shippers  additional  flexibility. 

DIGP  states  that  copies  of  this  filing 
are  being  served  on  all  affected 
customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson.  Jr., 

Acting  Secretary. 

[FR  Doc.  98-33789  Filed  12-21-98;  8:45  am) 

BILLMG  CODE  <717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  CP99-1 08-000) 

Koch  Gateway  Pipeline  Company; 
-    Notice  of  Request  Under  Blanket 
Authorization 

December  16, 1998. 

Take  notice  that  on  December  10. 
1998,  Koch  Gateway  Pipeline  Company 
(Koch  Gateway),  P.O.  Box  1478, 
Houston,  Texas  77251-1478,  filed  in 
Docket  No.  CP99-108-000  a  request 
pursuant  to  Sections  157.205  and 
157.216  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205, 157.216)  for 
authorization  to  abandon  by  removal 
certain  delivery  facilities  located  in 
Marion  County,  Mississippi,  under 
Koch  Gateway's  blanket  certificate 
issued  in  Docket  No.  CP82-430, 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Koch  Gateway  proposes  to  abandon 
by  removal  a  2-inch  tap,  meter  station 
and  approximately  15  feet  of  2-inch 
pipeline  that  served  the  Tylertown  City 
Gate  (Tylertown)  on  behalf  of  Walthall 
Natural  Gas  Company  (Walthall),  a  local 
distribution  company,  in  Marion 
County,  Mississippi.  Koch  Gateway 
states  that  the  proposed  facilities  were 
originally  moved  at  the  request  of  the 
Mississippi  Department  of 
Transportation  (MDOT)  to  accommodate 
the  expansion  of  the  Mississippi  State 
Highway  98.  Koch  Gateway  states  that  it 
performed  this  activity  as  part  of  a 
miscellaneous  rearremgement  under 
Section  157.208(a)(1)  of  the 
Commission's  regulations.  Koch 
Gateway  states  that  the  MDOT  also 
requested  Walthall  to  move  its 
distribution  line;  however,  Walthall 
determined  that  the  relocation  of  its 
distribution  line  was  not  a  feasible 
option  and  requested  Koch  Gateway  not 
to  reinstall  the  related  tap  and  meter 
station.  Koch  Gateway  states  that 
Walthall  concurs  with  the  proposed 
abandonment  and  has  converted  to 
Southern  Natural  Gas  Company  to 
provide  its  natural  gas  supplies  in 
serving  Tylertown. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 


Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr.. 
Acting  Secretary. 

[FR  Doc.  98;-33782  Filed  12-21-98;  8:45  am) 
BILLMQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CPO»-106-000] 

NE  Hub  Partners,  LP.  Complainant  v. 
CNG  Transmission  Corporation 
Respondent;  Notice  of  Complaint  and 
Petition  for  Investigation 

December  16, 1998. 

Take  notice  that  on  December  8. 1998, 
NE  Hub  Partners.  L.P.  (NE  Hub).  16420 
Park  Ten  Place,  Suite  420,  Houston, 
Texas  77084,  filed  in  Docket  No.  CP99- 
106-000,  a  complaint  and  petition  for 
investigation  pursuant  to  Rule  206  of 
the  Commission's  Rules  of  Practice  and 
Procedure,  against  CNG  Transmission 
Corporation  (CNG),  alleging  that  CNG 
has  constructed  a  storage  well  without 
Commission  authorization,  all  as  more 
fully  set  forth  in  the  complaint  on  file 
with  the  Commission  and  open  to 
public  inspection. 

NE  Hub  asks  that  the  Commission 
order  CNG  to  cease  and  desist  from 
further  work  on  a  well,  TW-605 ,  at 
CNG's  Tioga  storage  reservoir  in 
Northern  Pennsylvania.  NE  Hub  alleges 
that  CNG  drilled  TW-605  with  the 
intent  of  using  the  well  for  storage 
operations.  NE  Hub  states,  among  other 
things,  that  it  believes  CNG  does  not 
possess  and  has  not  sought  or  obtained, 
authority  bom  the  Commission  to  drill 
or  complete  this  storage  well.  Moreover, 
NE  Hub  alleges  that  CNG  has 
Improperly  and  incorrectly 
cluiracterized  this  well  as  an  observation 
well  in  pleadings  filed  with  the 
Commission.  NE  Hub  also  request  that 
the  Commission  take  the  additional 
actions  described  in  the  complaint. 

Any  person  desiring  to  be  heard  or 
make  a  protest  with  reference  to  NE 
Hub's  complaint  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington  D.C. 
20426,  a  motion  to  intervene  or  protest 
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n  accordance  with  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
^85.211  or  385.214).  All  such  motions, 
ogether  with  the  answer  of  Respondent 
o  the  Complaint,  should  be  filed  on  or 
lefore  January  15, 1999.  Any  person 
lesiring  to  become  a  party  must  file  a 
notion  to  intervene.  Copies  of  this  filing 
ire  on  file  with  the  Commission  and  are 
ivailable  for  public  inspection.  Answers 
o  the  complaint  are  also  due  on  or 
rafore  January  15, 1999. 
Jnwood  A.  Wataon,  Jr., 
Acting  Secretary. 

FR  Doc.  98-33779  Filed  12-21-98;  8:45  amj 
HIXINQ  CODE  CTir-ei-M 


available  for  public  inspection  in  the 

Public  Reference  Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

IFR  Doc.  98-33785  Filed  12-21-98;  8:45  am] 

MLUNO  cooc  (nr-oi-M 


>EPARTMENT  OF  ENERGY 

Rederal  Energy  Regulatory 
Commission  ^ 

[Doclcet  No.  RP93-197-004] 

Boulhem  Califomia  Gas  Company; 
Notice  of  Report  of  Refunds 

December  16, 1998. 

Take  notice  that  on  November  24, 
1998,  Southern  Califomia  Gas  Company 
(SoCalGas)  tendered  for  filing  its  Report 
of  Refunds  at  Docket  No.  RP93-197- 
003. 

SoCalGas  states  that  the  report  of  - 
refunds  reflects  the  refunds  to  interstate 
shippers  (who  are  not  also  end-use 
customers  of  SoCalGas)  of  all  amounts 
collected  through  the  Wheeler  Ridge 
interconnection  charge  for  the  July  13, 
1993  through  December  31, 1993  period 
plus  interest  calculated  pursuant  to  the 
Commission's  regulations. 

SoCalGas  states  that  the  refunds  were 
distributed  on  November  24, 1998. 
SoCalGas  states  that  the  refunds  totaled 
$1,889,994.85  inclusive  of  interest. 

SoCalGas  states  that  copies  of  the 
filing  were  served  upon  all  of  interstate 
shippers  eligible  for  refund  and  the 
Califomia  Public  Utilities  Commission. 
SoCalGas  further  states  that  each 
customer  received  its  pertinent  detail 
«dien  refunds  were  distributed. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filml  on  or  before  December  22, 1998. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DoclMt  No.  CP9»-107-00(q 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Application  to  Abandon 

December  16, 1998. 

Take  notice  that  on  December  8, 1998, 
Tennessee  Gas  Pipeline  Company 
(Tennessee).  P.O.  Box  2511,  Houston, 
Texas  77252-2511  filed  under  Section 
7(b)  of  the  Natural  Gas  Act  for  authority 
to  abandon,  temporary  facilities. 
Specifically,  Tennessee  seeks  authority 
to  remove  and  sell  as  scrap  200-feet  of 
2-inch  line  installed  to  assist  producers 
during  rehabilitation  of  Tennessee's 
Line  100-1  in  Liberty  County,  Texas. 

Any  person  desiring  to  be  beard  or 
make  any  protest  with  reference  to  said 
appUcation  should  on  or  before  January 
6. 1999,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E..  Washington,  D.C.  20406,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  regidations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  Protesters  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rule's. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natiual  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required,  or  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  permission  and 
approval  of  the  proposed  abandoimient 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervent  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 


that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  imless  otherwise  advised,  it  will  be 
lumecessary  for  Tennessee  to  appear  or 
be  represented  at  the  hearing. 
Linwfood  A.  Watson,  Jr.. 
Acting  Secretary. 

(PR  Doc.  98-33780  Filed  12-21-98:  8:45  am) 
MLUNO  COOC  STir-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[OociiM  No.  RP-174-001] 

Williams  Gas  Pipelines  Central,  inc.; 
Notice  of  Compliance  Filing 

December  16, 1998. 

Take  notice  that  on  December  11, 
1998,  Williams  Gas  Pipelines  Central. 
Inc.  (Williams),  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  1,  the  following 
tariff  sheets,  with  the  proposed  effective 
date  of  January  1, 1999: 

Second  Revised  Sheet  No.  38 
First  Revised  Sheet  No.  39 

Williams  states  that  this  filing  is  being 
made  pursuant  to  Section  375.307(e)(4) 
of  the  Commission's  Rules  and 
Regulations.  On  December  1, 1998, 
Williams  made  a  fiUng  to  recover 
through  an  alternate  mechanism  any 
GSR  cosU  not  recovered  through  the 
mechanism  set  forth  in  Article  14.2  of 
its  tariff.  By  Commission  letter  order 
issued  December  10, 1998,  Williams 
was  directed  to  correct  the  pagniation  of 
Sheet  Nos.  38  and  39.  The  instant  filing 
is  being  made  to  comply  with  the  order. 

Williams  sUtes  that  a  copy  of  its  filing 
was  served  on  all  of  Williams' 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  protect  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
wrill  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  fiUng  are  on  file  with  the 
Commission  and  are  available  for  public 
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inspection  in  the  Public  Reference 

Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  98-33788  Filed  12-21-98;  8:45  ami 

BILUNG  CODE  tTIT-OI-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  CP99-1O2-OO0] 

Wyoming  Interstate  Company,  Ltd.; 
Notice  of  Application 

December  16. 1998. 

Take  notice  that  on  December  3, 1998, 
Wyoming  Interstate  Company,  Ltd. 
(WIC).  Post  Office  Box  1087,  Ck)lorado 
Springs,  Colorado  80944,  filed  in  Docket 
No.  CP99-102-000,  an  application 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act  (NGA)  and  Part  157  of  the 
Commission's  Regulations,  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  WIC  to  construct 
and  operate  the  proposed  Medicine  Bow 
Lateral,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically,  WIC  states  that  the 
Medicine  Bow  Lateral  will  consist  of 
143  miles  of  24-inch  diameter  pipeline 
extending  from  two  proposed 
interconnects  with  non-jurisdictional 
fiacilities  in  Converse  County,  Wyoming 
to  an  interconnect  with  WIC's  existing 
mainline  approximately  seven  and  one 
half  miles  west  of  the  existing  Cheyenne 
Compressor  Station  in  Weld  County, 
Colorado.  In  addition,  WIC  proposes  to 
construct  the  7,200  horsepower 
Medicine  Bow  Compressor  Station  in 
the  vicinity  of  the  two  receipt  points. 
WIC  states  that  the  Medicine  Bow 
Lateral  will  allow  for  the  firm 
transportation  of  up  to  260,000  dth  per 
day  of  new  gas  supplies  from  the 
Powder  River  Basin  to  WIC's  mainline. 
WIC  estimates  that  the  proposed 
facilities  will  cost  $80,429,200. 

Any  person  desiring  to  be  heard  or 
making  any  protest  with  reference  to 
said  application  should  on  or  before 
January  6. 1999  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  imder  the  NGA  (18 
CFR  157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
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protestants  parties  to  the  proceeding. 
The  Commission's  rules  require  that 
protestors  provide  copies  of  their 
protests  to  the  party  or  person  to  whom 
the  protests  are  directed.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

A  person  obtaining  intervener  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  dociunents  issued  by  the 
Commission,  filed  by  the  applicant,  or 
filed  by  all  other  interveners.  An 
intervener  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intervmor  must  serve 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  every 
other  intervener  in  the  proceeding,  as 
well  as  filing  an  original  and  14  copies 
with  the  Commission. 

A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  such  comments  to 
the  Secretary  of  the  Commission. 
Commenters  will  be  placed  on  the 
Commission's  environmental  mailing 
list,  will  receive  copies  of 
environmental  documents,  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Commenters  will  not  be  required  to 
serve  copies  of  filed  dociunents  on  all 
other  parties.  However,  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission,  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  Federal 
court. 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervenor  status. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jiuisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
NGA  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 


required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  WIC  to  appear  or  be 
represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

|FR  Doc.  98-33778  Filed  12-21-98;  8:45  am] 
BILUNG  CODE  Crir-OI-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-403-002] 

Young  Gas  Storage  Company,  Ltd.; 
Notice  of  Proposed  Changes  In  FERC 
GasTarifff 

December  16, 1998. 

Take  notice  that  on  December  11, 
1998,  Young  Gas  Storage  Company,  Ltd. 
(Yoimg),  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  Original 
Volume  No.  1,  Substitute  Original  Sheet 
No.  80B,  Substitute  Original  Sheet  No. 
80C  and  Substitute  Original  Sheet  No. 
119H  to  be  effective  November  2, 1998. 

Young  states  it  has  been  pointed  out 
that  it  made  certain  minor  errors  in  its 
compliance  filing  filed  November  23, 
1998  in  Docket  No.  RP98-403.  Young  is 
filing  substitute  tariff  sheets  to  correct 
these  errors. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr, 

Acting  Secretary. 

(FR  Doc.  98-33786  Filed  12-21-98;  8:45  am] 

wujNQ  CODE  enr-ei-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  ER99-89-000,  et  al.] 

Niagara  Mohawk  Power  Corporation,  at 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

December  14, 1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Niagara  Mohawk  Power  Corporation 

(Docket  No.  ER99-89-000| 

Take  notice  that  on  December  9, 1998, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  tendered  for  filing  a 
Notice  of  Withdrawal  of  Filing 
applicable  to  the  unexecuted  Service 
Agreement  it  filed  on  October  8, 1998 
on  behalf  of  the  City  of  Watertown 
under  its  proposed  Scheduling  and 
Balancing  Services  Tariff.  The  Service 
Agreement  was  filed  on  behalf  of  the 
Qty  of  Watertown  as  a  result  of  a 
clerical  error.  The  Qty  of  Watertown 
does  not  currently  take  service  under 
Niagara  Mohawk's  Open  Access 
Transmission  Tariff. 

Copies  of  the  filing  were  served  upon 
all  intervenors  in  Docket  No.  ER98- 
4635-000  (the  Scheduling  and 
Balancing  Tariff  proceeding),  including 
the  Qty  of  Watertown  and  the  New 
Yorii  Public  Service  Commission. 

Comment  date:  December  29, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Sierra  Pacific  Po%ver  Company 

(Docket  No.  ER99-«62-000] 

Take  notice  that  on  December  9, 1998, 
Sierra  Pacific  Power  Company  (Sierra), 
tendered  for  filing  Service  Agreements 
(Service  Agreements)  with  Statoil 
Eneigy  Trading,  Inc.,  for  both  Short- 
Term  Firm  and  Non-Firm  Point-to-Point 
Transmission  Service  imder  Sierra's 
Open  Access  Transmission  Tariff 
(Tariff). 

Sierra  filed  the  executed  Service 
Agreements  with  the  Commission  in 
compUance  with  Sections  13.4  and  14.4 
of  the  Tariff  and  applicable  Commission 
Regulations.  Sierra  also  submitted 
revised  Sheet -No.  148  (Attachment  E)  to 
the  Tariff,  which  is  an  updated  list  of  all 
cniisent  subscribers. 

Sierra  requests  waiver  of  the 
Commission's  notice  requirements  to 
permit  and  effective  date  of  E)ecember 
11, 1998,  for  Attachment  E,  and  to  allow 
the  Service  Agreements  to  become 
effective  according  to  their  terms. 

Copies  of  this  filing  were  served  upon 
the  Public  Service  Commission  of 


Nevada,  the  PubUc  Utilities  Commission 
of  California  and  all  interested  parties. 

Comment  date:  December  29. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Public  Service  Company  of  New 
Mexico 

(Docket  No.  ER99-863-O00I 

Take  notice  that  on  December  9, 1998. 
Public  Service  Company  of  New  Mexico 
(PNM),  tendered  for  filing  an  executed 
service  agreement,  for  electric  power 
and  energy  sales  at  negotiated  rates 
imder  the  terms  of  PNM's  Power  and 
Energy  Sales  Tariff,  with  Los  Alamos 
County  (dated  November  13, 1998). 

PNM's  filing  is  available  for  public 
inspection  at  its  offices  in  Albuquerque, 
New  Mexico. 

Copies  of  the  filing  have  been  sent  to 
Los  Alamos  County  and  to  the  New 
Mexico  Public  UtiUty  Commission. 

Comment  date:  December  29, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Arizona  PubUc  Service  Company 

(Docket  No.  ER99-864-000) 

Take  notice  that  on  December  9, 1998. 
Arizona  Public  Service  Company  (APS), 
tendered  for  filing  Umbrella  Service 
Agreement  to  provide  Firm  Point-to- 
Point  Transmission  Service  to  Enron 
Power  Marketing  Inc..  (Enron)  under 
APS'  Open  Access  Transmission  Tariff. 

A  copy  of  this  filing  has  been  served 
on  Enron  and  the  Arizona  Corporation 
Commission. 

Comment  date:  December  29, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Kansas  Oty  Power  &  Light  Company 

(Docket  No.  ER99-865-000I 

Take  notice  that  on  December  9, 1998, 
Kansas  Qty  Power  &  Light  Company 
(KCPL),  tendered  for  filing  a  Service 
Agreement  dated  November  11, 1998, 
between  KCPL  and  Energy  Transfer 
Group,  L.L.C.  This  Agreement  provides 
for  the  rates  and  charges  for  Short-term 
Firm  Transmission  Service.  In  its  filing, 
KCPL  states  that  the  rates  included  in 
the  above-mentioned  Service  Agreement 
are  KCPL's  rates  and  charges  in  the 
compliance  filing  to  FERC  Order  No. 
888-A  in  Docket  No.  OA97-636-000. 

KCPL  proposes  an  effective  date  of 
December  1, 1998  and  requests  a  waiver 
of  the  Commission's  notice  requirement 
to  allow  the  requested  effective  date. 

Comment  date:  December  29, 1998.  in 
accordance  with  Standard  Pan^raph  E 
at  the  end  of  this  notice. 


6.  Kansas  Qty  Power  ft  Light  Company 

[Docket  No.  ER99-866-0001 

Take  notice  that  on  December  9, 1998, 
ICansas  City  Power  &  Light  Company 
(KCPL),  tendered  for  filing  a  Service 
Agreement  dated  November  11, 1998, 
between  KCPL  and  Energy  Transfer 
Group.  L.L.C.  This  Agreement  provides 
for  the  rates  and  charges  for  Non-Finn 
Transmission  Service.  In  its  filing,  KCPL 
states  that  the  rates  included  in  the 
above-mentioned  Service  Agreement  are 
KCPL's  rates  and  charges  in  the 
compliance  filing  to  FERC  Order  888-A 
in  Docket  No.  OA97-636. 

KCPL  proposes  an  effective  date  of 
December  1, 1998,  and  requests  waiver 
of  the  Commission's  notice  requirement. 

Comment  date:  December  29, 1998,  in 
accordance  Mdth  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Western  Resources,  Inc. . 

(Docket  No.  ER99-867-000] 

Take  notice  that  on  December  9, 1998, 
Western  Resources,  Inc.  (Western 
Resources),  tendered  for  filing 
agreements  between  Western  Resources 
and  Columbia  Energy  Power  Marketing 
Corporation.  Western  Resources  states 
that  the  purpose  of  the  agreement  is  to 
permit  the  customer  to  take  service 
under  Western  Resources'  market-based 
power  sales  tariff  on  file  with  the 
Commission. 

The  agreement  is  proposed  to  become 
effective  November  13, 1998. 

Copies  of  the  filing  were  served  upon 
Columbia  Energy  Power  Marketing 
Corporation  and  the  Kansas  Corporation 
Commission. 

Comment  date:  December  29, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Carolina  Power  ft  Light  Company 

(Docket  No.  ER99-B68-00d) 

Take  notice  that  on  December  9. 1998. 
Carolina  Power  ft  Light  Company 
(CP&L),  tendered  for  filing  an  executed 
Service  Agreement  with  Associated 
Electric  Cooperative,  Inc.,  under  the 
provisions  of  CP&L's  Market-Based 
Rates  Tariff,  FERC  Electric  Tariff  No.  4. 
This  Service  Agreement  supersedes  the 
un-executed  Agreement  originally  filed 
in  Docket  No.  ER98-3385-000  and 
approved  effective  May  18, 1998. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  December  29. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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9.  Blackstone  Valley  Electric  Company 

I  Docket  No.  ER99-669-0001 

Take  notice  that  on  December  9, 1998. 
Blackstone  Valley  Electric  Company 
(Blackstone),  tendered  for  filing  an 
executed  Related  Facilities  Agreement 
between  itself  and  Millennium  Power 
Partners,  L.P..  (Millennium).  The 
Related  Facilities  Agreement  is  to 
establish  the  requirements,  terms  and 
conditions  for  Blackstone  to  complete 
transmission  upgrades  which  will 
enable  Millennium  to  operate  in  parallel 
with  the  Eastern  Utilities  Associates 
electrical  system. 

Blackstone  requests  that  the 
agreement  be  allowed  to  become 
effective  in  60  days. 

Comment  date:  December  29,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  SEMCO  Energy  Services,  Inc. 

(Docket  No.  ER99-870-O00] 

Take  notice  that  on  December  9, 1998, 
SEMCO  Energy  Services.  Inc.  (SEMCO). 
tendered  for  filing  a  Notice  of 
Cancellation  of  its  FERC  Electric  Rate 
Schedule  No.  1. 

SEMCO  requests  that  the  Commission 
act  in  an  expedited  manner  and  accept 
the  notice  of  cancellation  by  no  later 
than  December  30.  1998. 

Comment  date:  December  29, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Nevada  Power  Company 

[Docket  No.  FA97-1 4-001] 

Take  notice  that  on  December  23, 
1997,  Nevada  Power  Company,  tendered 
for  filing  its  refund  report  in  the  above 
referenced  docket. 

Comment  date:  December  30, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

David  P.  Boergers, 

Secretary. 

[PR  Doc.  98-33810  Filed  12-21-98;  8:45  am) 

BILLING  CODE  CTIT-OI-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER96-2580-009,  et  al.] 

NUI  Corp.-NUI  Energy  Brokers,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

December  11, 1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  NUI  Corp.-NUI  Energy  Brokers 

(Docket  No.  ER96-2580-009) 

Take  notice  that  on  December  9, 1998, 
the  above-mentioned  power  marketer 
filed  quarterly  reports  with  the 
Commission  in  the  above-mentioned 
proceeding  for  information  only.  This 
filing  is  available  for  public  inspection 
and  copying  in  the  Public  Reference 
Room  or  on  the  internet  under  Records 
Information  Management  System 
(RIMS)  for  viewing  and  downloading. 

2.  Business  Discount  Plan,  Inc. 

(Docket  No.  ER99-581-000] 

Take  notice  that  on  December  7, 1998, 
Business  Discount  Plan,  Inc.,  tendered 
for  filing  an  amendment  to  its  November 
12, 1998,  Petition  for  Acceptance  of 
Initial  Rate  Schedule,  Waivers  and 
Blanket  Authority  filed  in  the  above- 
referenced  docket. 

Comment  date:  December  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Virginia  Electric  and  Power 
Company 

(Docket  No.  ER99-857-0001 

Take  notice  that  on  December  8, 1998, 
Virginia  Electric  and  Power  Comptiny 
(Virginia  Power),  tendered  for  filing  a 
Service  Agreement  for  Firm  Point-to- 
Point  Transmission  Service  with 
TransAlta  Energy  Marketing  (U.S.)  Inc., 
under  the  Open  Access  Transmission 
Tariff  to  Eligible  Purchasers  dated  July 
14, 1997.  Under  the  tendered  Service 
Agreement,  Virginia  Power  will  provide 
firm  point-to-point  service  to  the 
Transmission  Customer  under  the  rates, 
terms  and  conditions  of  the  Open 
Access  Transmission  Tariff. 

Virginia  Power  requests  an  efi'ective 
date  of  December  8, 1?  }8,  the  date  of 
filing  the  Service  Agreement. 


Copies  of  the  filing  were  served  upon 
TransAlta  Energy  Marketing  (U.S.)  Inc., 
the  Virginia  State  Corporation 
Commission  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  December  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Vii^nia  Electric  and  Power 
Company 

(Docket  No.  ERg9-«58-000] 

Take  notice  that  on  IDecember  8, 1998, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  a 
Service  Agreement  for  Firm  Point-to- 
Point  Transmission  Service  with  Duke 
Energy  Trading  and  Marketing  L.L.C., 
under  the  Open  Access  Transmission 
Tariff  to  Eligible  Purchasers  dated  July 
14, 1997.  Under  the  tendered  Service 
Agreement,  Virginia  Power  will  provide 
firm  point-to-point  service  to  the 
Transmission  Customer  under  the  rates, 
terms  and  conditions  of  the  Open 
Access  Transmission  Tariff. 

Virginia  Power  requests  an  effective 
date  of  December  8, 1998,  the  date  of 
filing  the  Service  Agreement. 

Copies  of  the  filing  were  served  upon 
Duke  Energy  Trading  and  Marketing 
L.L.C.,  the  Virginia  State  Corporation 
Commission  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  December  28. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Virginia  Electric  and  Power 
Company 

(Docket  No.  ER99-859-000] 

Take  notice  that  on  December  8, 1998, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  a 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  with 
TransAlta  Energy  Marketing  (U.S.)  Inc., 
under  the  Open  Access  Transmission 
Tariff  to  Eligible  Purchasers  dated  July 
14, 1997.  Under  the  tendered  Service 
Agreement,  Virginia  Power  vrill  provide 
non-firm  point-to-point  service  to  the 
Transmission  Customers  imder  the 
rates,  terms  and  conditions  of  the  Open 
Access  Transmission  Tariff. 

Virginia  Power  requests  an  effective 
date  of  December  8, 1998,' the  date  of 
filing  the  Service  Agreement. 

Copies  of  the  fiUng  were  served  upon 
TransAlta  Energy  Marketing  (U.S.)  Inc., 
the  Virginia  State  Corporation 
Commission  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  December  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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I.  FirstEnergy  System 

Docket  No.  ER9d-860-000) 

Take  notice  that  on  December  8, 1998, 
FirstEnergy  System  filed  a  Service 
\greement  to  provide  Non-Firm  Point- 
;o-Point  Transmission  Service  for  El 
'aso  Power  Services  Company,  (the 
Transmission  Customer).  Services  are 
jeing  provided  under  the  FirstEnergy 
System  Open  Access  Transmission 
Tariff  submitted  for  filing  by  the  Federal 
Energy  Regulatory  Commission  in 
Docket  No.  ER97-412-O00. 

The  proposed  effective  date  under 
ills  Service  Agreement  is  November  20, 
1998. 

Comment  date:  December  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
It  the  end  of  this  notice. 

7.  American  Electric  Power  Service 
Corporation 

Docket  No.  ER9»-861-000] 

Take  notice  that  on  December  8, 1998, 
the  American  Electric  Power  Service 
Corporation  (AEPSC),  tendered  for  filing 
service  agreements  under  the  Wholesale 
Vlarket  Tariff  of  the  AEP  Operating 
Companies  (Power  Sales  Tariff).  The 
Power  Sales  Tariff  was  accepted  for 
iling  effective  October  10, 1997  and  has 
leen  designated  AEP  Operating 
Companies'  FERC  Electric  Tariff 
Original  Volume  No.  5.  AEPSC 
respectfully  requests  waiver  of  notice  to 
permit  the  service  agreements  to  be 
made  effective  for  service  as  specified  in 
the  submittal  letter  to  the  Commission 
with  this  filing. 

A  copy  of  the  filing  was  served  upon 
the  Parties  and  the  State  Utility 
Regulatory  Commissions  of  Indiana, 
Kentucky,  Michigan,  Ohio,  Tennessee, 
Virginia  and  West  Virginia. 

Comment  date:  December  28, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  conmient  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 


Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  these  filings  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  98-33811  Filed  12-21-98;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Amendment  of  Recreation 
Plan 

December  16, 1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Amendment 
of  Recreation  Plan. 

b.  Project  No:  2459-076. 

c.  Date  Filed:  November  30. 1998. 

d.  Applicant:  West  Penn  Power 
Company. 

e.  Name  of  Project:  Lake  Lynn  Project. 

f.  Project  location:  Cheat  FUver  in 
Monongalia  County,  West  Virginia  and 
Fayette  County,  Pennsylvania. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Charles 
Simons,  West  Penn  Power  Company, 
800  Cabin  Hill  Drive,  Greensburg,  PA 
15601-1689,  (724)  838-6397. 

i.  FERC  Contact:  Patti  Pakkala,  (202) 
219-0025. 

j.  Comment  Date:  January  28, 1999. 

k.  Description  of  Project:  West  Penn 
Power  Company,  licensee  for  the  Lake 
Lynn  Project,  FERC  No.  2459.  has  filed 
a  request  to  amend  the  project's 
recreation  plan.  The  recreation  plan, 
previously  approved  by  the  Commission 
on  April  11, 1997,  included  a  provision 
for  a  4.5-mile-long,  12-foot-wide  hiking/ 
biking  trail  between  the  project 
powerhouse  and  Cheat  Haven 
Peninsula.  The  amendment  application 
requests  Commission  approval  to 
narrow  the  width  of  the  trail  fi-om  12  to 
4  feet  for  the  section  of  trail  between 
Manning's  Run  and  the  peninsula  (3.1 
miles).  With  the  reduction  in  width,  the 
amendment  application  further 
proposes  to  remove  the  "biking" 
designation  from  the  3.1  miles  of  trail 
between  Manning's  Run  and  the  Cheat 
Haven  Peninsula. 

In  addition  to  the  above,  the 
amendment  application  indicates  the 


licensee  has  offered  to  provide  $175,000 
in  funding,  to  the  West  Virginia 
Department  of  Natural  Resources,  for 
improvements  to  a  hiking  trail  in  the 
Snake  Hill  Wildlife  Management  Area. 
This  proposal  is  intended  to  provide 
more  shoreline  access  to  project  waters. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210  .211.  .214.  In 
determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST".  OR 
"MOTION  TO  INTERVENE",  as 
appUcable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
•regulations  to:  The  Secretary,  Federal 
Enei;gy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington.  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

D2.  Agency  Comments — Federal, 
State,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  AppUcant's 
representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  98-33783  Filed  12-21-98;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Conunlsslon 

Notice  of  Non-Project  Use  of  Project 
Lands  Application  for  Commercial/ 
Residential  Marinas 

December  16, 1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Non-Project 
Use  of  Project  Lands  Applications  for 
Commercial/Residential  Marinas. 

b.  Project  Nos:  2503-046  and  -047. 

c.  Date  Filed:  October  30  and 
November  2, 1998,  respectively. 

d.  Applicant:  Duke  Power  Company. 

e.  Name  of  Project:  Keowee  and 
Jocassee  Project. 

f.  Project  location:  Lake  Keowee. 
Seneca  Township,  Oconee  County. 
South  Carolina. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Ck>ntact:  Mr.  E.  M. 
Oakley,  Duke  Power  Company,  P.O.  Box 
1006.  EC  12V,  Charlotte.  NC  28201- 
1006.  (704)  382-5778. 

i.  FERC  Contact:  Patti  Pakkala,  (202) 
219-0025. 

j.  Comment  Date:  January  28. 1999. 

k.  Description  of  Project:  Duke  Power 
Company,  licensee  for  the  Keowee  and 
Jocassee  Project,  FERC  No.  2503.  has 
filed  two  separate  applications  for 
approval  of  a  "non-project  use  of  project 
lands."  The  appHcations  are  more 
specifically  for  two  commercial/ 
residential  marinas  on  Lake  Keowee. 
The  first  application,  project  no.  2503- 
046,  is  for  a  lease  to  Beacon  Shores 
Homeowners  Association,  Inc.,  for  a 
four  dock,  32-slip  facility  occupying 
1.229  acres  within  the  bed  of  Lake 
Keowee.  The  second  application,  project 
no.  2503-047,  is  for  a  lease  to  Waterford 
Homeowners  Association,  Inc.,  for  a 
four  dock.  46-slip  facility  occupying 
1.338  acres  within  the  bed  of  Lake 
Keowee.  Parties  commenting  on  these 
applications  should  specify  the  project 
munber  for  the  application  to  which 
their  comments  apply. 

1.  This  notice  also  consists  of  the 
foUovdng  standard  paragraphs:  B.  Cl. 
andD2. 

B.  Comments.  Protests,  or  Motions  to 
Intervene — ^Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  for  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 


only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Docimients — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary.  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  appUcation 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Apphcant's 
representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(PR  Doc.  98-33784  Filed  12-21-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

FRL-e206-a] 

Agency  Information  Collection 
ActivMes:  Submission  for  0MB 
Review;  Comment  Request;  Maximum 
Achievable  Control  Technology 
Standards  Development  Under  Tltie  III 
(Section  112)  of  the  Clean  Air  Act 
Regulatory  Development  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 


SUIMIARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 


and  Budget  (OMB)  for  review  and 
approval:  Maximiun  Achievable  Control 
Technology  Standards  Development 
Under  Title  in  (section  112)  of  the  Clean 
Air  Act  Regulatory  Development 
Program.  EPA  ICR  Number  1602.03, 
OMB  Control  Number  2060-0239, 
expiration  February  28, 1999.  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  burden  and 
cost;  where  appropriate,  it  includes  the 
actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  January  21, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Sandy  Fanner  at  EPA  by  phone 
at  (202)  260-2740,  by  email  at 
farmer.sandy@epamail.epa.gov,  or 
dovmload  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  1602.03. 
SUPPLEMENTARY  INFORMATION: 

Title:  Maximum  Achievable  Control 
Technology  Standards  Development 
Under  Title  ID  (section  112)  of  the  Qean 
Air  Act  Regulatory  Development 
Program.  EPA  ICR  Number  1602.03 
OMB  Control  Number  2060-0239.  This 
is  a  request  for  extension  of  a  ciurently 
approved  information  collection. 

Abstract:  Depending  on  the  number  of 
facilities  in  an  individual  source 
category,  respondents  would  be 
required  to  complete  one  of  two 
surveys.  In  those  source  categories  with 
400  or  fewer  facilities,  respondents 
would  complete  a  survey  for  MACT 
standards  development.  This  survey  is 
designed  to  obtain  facihty-specific 
information  on  process  types, 
emissions,  controls,  and  factors  affecting 
costs  to  ensure  that  the  EPA  Office  of 
Air  Quality  Planning  and  Standards  has 
sufficient  information  to  make 
subcategory  distinctions  and  MACT 
floOT  decisions  for  each  National 
Emission  Standard  for  Hazardous  Air 
Pollutants  (NESHAP).  In  those  source 
categories  with  more  than  400  facilities, 
respondents  would  complete  a 
screening  survey.  EPA  would  use  the 
results  of  the  screening  survey  to 
develop  a  survey  design  for  a  separate 
soiuce  category  information  collection 
request  for  clearance  to  send  the  MACT 
standards  development  survey  to  the 
appropriate  facilities  as  determined  by 
the  survey  design.  The  EPA  is  also 
asking  the  respondent  to  provide 
corporate,  facility  and  product  level 
sales  information.  This  information  is 
necessary  to  perform  a  small  business 
analysis  to  meet  the  requirements  of  the 
Regulatory  Flexibility  Act  and  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act.  The  EPA  considers  the 
sales  information  to  be  readily  available 
to  the  respondent;  therefore,  the  biu-den 
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hburs  estimated  for  each  respondent  has 
not  been  changed.  The  agency's 
authority  to  gather  information  is 
fesented  in  section  114  of  the  Clean 
Act,  as  amended  (42  U.S.C  7414). 
any  information  is  submitted  to  EPA 
ir  which  a  claim  of  confidentiality  is 
iiade,  the  information  will  be 
safeguarded  according  to  EPA  policies 
$«t  forth  in  Title  40.  dbapter  I.  part  2. 
subpart  B — Confidentiality  of  Business 
Information  (see  40  CFR  part  2).  An 
agency  may  not  conduct  or  sponsor,  and 
aiperson  is  not  required  to  respond  to, 
ijcollection  of  information  unless  it 
( Itsplays  a  currently  valid  ONfB  control 
]  ^miber.  The  OMB  control  numbers  for 
^A's  regulations  are  listed  in  40  CFR 
part  9  and  48  CFR  Ch.  15.  The  Federal 
Register  docimient  required  under  5 
CFR  1320.8(d),  soliciting  comments  on 
tins  collection  of  information  was 
piublished  on  June  2, 1998  (63  FR 
09987).  The  EPA  received  one  letter 
vrith  comments. 

Burden  Statement:  The  average 
ual  reporting  burden  for  805 

lilities  estimated  to  receive  the  MACT 
andards  development  survey  is  68,425 

urs  and  17,000  hours  for  the  2,000 

ilities  estimated  to  receive  the 
ning  survey.  The  estimated  biuden 
lOurs  per  response  is  85  hours  for  the 
,CT  standards  development  siuvey 

d  8.5  hoius  for  the  screening  survey, 
luden  means  the  total  time,  effort,  or 
cial  resources  expended  by  persons 

generate,  maintain,  retain,  or  disclose 

provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
heeded  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
joollecting,  validating,  and  verifying 
ihformation,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
nreviously  applicable  instructions  and 

juirements;  train  persoimel  to  be  able 

respond  to  a  collection  of 

formation;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
(iisclose  the  information. 

Respondents/Affected  Entities:  Source 
iktegories  as  listed  by  EPA  for 
I  evelopment  of  NESHAP  under  section 
^12(d),  Amended  Clean  Air  Act. 

Estimated  Number  of  Respondents: 
i,805  (805  (MACT  Standards);  2,000 
(Screening  Study)). 

Frequency  of  Response:  Initial. 

Estimated  Total  Annual  Hour  Burden: 
1 15,425  hours  (68.425  MACT,  17,000 
Screening  Study). 

Estimated  Total  Annualized  Cost 
burden:  0. 


Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  biuden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1602.03  and 
OMB  Control  No.  2060-0239  in  any 
correspondence. 

Ms.  Sandy  Farmer,  U.S. 
Environmental  Protection  Agency,  OP, 
Regulatory  Information  Division  (2137), 
401  M  Street,  SW,  Washington,  DC 
20460. 

Office  of  Information  and  Regulatory 
Afiiairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for  EPA. 
725  17th  Street.  NW,  Washington,  DC 
20503. 

Dated:  December  16, 1998. 
Joseph  Retzer, 

Director,  Regulatory  Information  Division. 
[FR  Doc.  98-33843  Filed  12-21-48;  8;45  am] 
aiUINQ  CODE  wao-6»-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-«20«-8 

Agency  Information  Collection 
Activities:  SutHnlssion  for  OMB 
Review;  Comment  Request;  EPA 
Worker  Protection  Standard  for 
Hazardous  Waste  Operations  and 
Emergency  Response 

agency:  Environmental  Protection 

Agency  (EPA). 

ACnOW:  Notice.    

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  aimounces 
that  the  Information  Collection  Request 
(ICR)  abstracted  below  has  been 
forwarded  to  the  Oflice  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  EPA  Worker  Protection 
Standard  for  Hazardous  Waste 
Operations  and  Emergency  Response, 
EPA  ICR  1426.05,  OMB  ConUt>I  #2050-  - 
0105,  expiration  January  31, 1999.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  January  21, 1999. 
FOR  FURTHER  INF0RMATK3N  CONTACT: 
Contact  Sandy  Fanner  at  EPA  by  phone 
at  (202)  260-2740,  by  E-mail  at 
farmer.sandy@epa.gov,  or  download  off 
the  Internet  at  http://www.epa.gov/icr 
and  refer  to  EPA  ICR  No.  1426.05. 
SUPPLEMENTARY  INFORMATION: 


Tit/e;  EPA  Woricer  Protection 
Standard  for  Hazardous  Waste 
Operations  and  Emergency  Response, 
OMB  Control  *205(>-0105,  EPA  ICR 
#1426.05,  expiration  January  31, 1999. 
This  is  a  request  for  an  extension  of  a 
currently  approved  collection. 

Abstract:  Section  126(f)  of  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA) 
require  EPA  to  set  worker  protection 
standards  for  State  and  local  employees 
engaged  in  hazardous  waste  operations 
and  emergency  response  in  the  27  States 
that  do  not  have  Occupational  Safety 
and  Health  Administration  approved 
State  plans.  The  EPA  coverage,  required 
to  be  identical  to  the  OSHA  standards, 
extends  to  three  categories  of 
employees:  those  in  clean-ups  at 
uncontrolled  hazardous  waste  sites, 
including  corrective  actions  at 
Treatment,  Storage  and  Disposal  (TSD) 
facilities  regulated  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA); 
employees  working  at  routine  hazardous 
waste  operations  at  RCRA  TSD  facilities; 
and  employees  involved  in  emergency 
response  operations  without  regard  to 
location.  Tbis  ICR  renews  the  existing 
mandatory  recordkeeping  collection  of 
ongoing  activities  including  monitoring 
of  any  potential  employee  exposure  at 
uncontrolled  hazardous  waste  site, 
maintaining  records  of  employee 
training,  refresher  training,  medical 
exams,  and  reviewing  emergency 
response  plans.  An  agency  may  not  ■ 
conduct  or  sponsor,  and  a  person  is 
required  to  respond  to  a  collection  of 
information  luiless  it  displays  a 
ciirrently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  displayed  in  40  CFR  part 
9  and  48  CFR  Chapter  15.  The  Federal 
Register  document  required  under  5 
CFR  1320.8(d).  soliciting  comments  on 
this  collection  of  information  was 
published  on  August  7, 1998  (63  FR 
42396).  No  comments  were  received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  is  estimated  to  average 
10.64  hours  per  response.  Burden  means 
the  total  time,  effort,  or  financial 
resources  expended  by  persons  to 
generate,  maintain,  or  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
vaUdating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  inctructions  and 
requirements;  train  personnel  to  be  able 
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to  respond  to  a  collection  of  - 
information;  search  data  sources;  and 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  State 
and  local  employers  of  persons  engaged 
in  hazardous  waste  operations  and 
emergency  response  in  states  without  an 
OSHA  approved  State  plan. 

Estimated  Number  of  Respondents: 
24,000. 

Frequency  of  Response:  On-going 
records  maintenance. 

Estimated  Total  Annual  Hour  Burden: 
255,427  hours. 

Estimated  Total  Annualized  Cost 
Burden:  0. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1426.05  and 
OMB  Control  No.  2050-0105  in  any 
correspondence. 
Ms.  Sandy  Farmer.  U.S.  Environmental 

Protection  Agency,  Regulatory 

Information  Division  (2137),  401  M 

Street,  SW,  Washington.  IX:  20460; 
and 
Office  of  Information  and  Regulatory 

Affairs.  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

EPA,  725  17th  Street,  NW, 

Washington,  D.C.  20503. 

Dated:  December  16. 1998. 
Joseph  Retzer, 

Director,  Regulatory  Information  Division. 
(FR  Doc.  9ft-33844  Filed  12-21-98;  8:45  am] 

BIUJNG  CODE  a660-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-«20»-7] 

Nutrient  Enrichment  Focus  Team 
Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  Nutrient  Enrichment 
Focus  Team  Meeting. 


summary:  The  Gulf  of  Mexico  Program 

will  hold  its  Nutrient  Enrichment  Focus 

Team  Meeting. 

DATES:  The  meeting  will  be  held  on 

January  26  and  27, 1999. 

ADDRESSES:  The  meeting  site  will  be  the 

River  House  Conference  Facility, 

Steimis  Space  Center,  MS,  telephone: 

(228)  688-7618. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  D.  Giattina.  Director,  Gulf  of 


Mexico  Program  Office,  Building  1103, 
Room  202,  Stennis  Space  Center,  MS 
39529-6000  at  (228) 688-1172. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  is  from  8:30  a.m.  until  5:00  p.m. 
on  January  26,  and  from  8:30  a.m.  until 
12:00  p.m.  on  January  27.  Agenda  items 
will  include:  Roll  Call,  Selection  of 
Focus  Team  Co-Chairs.  Presentations  on 
Projects  and  Proposals,  and  Regional 
Criteria  Strategy  Development  Meeting 
Summaries. 

The  meeting  is  open  to  the  public. 
Bryon  O.  Griffith, 

Deputy  Director,  Gulf  of  Mexico  Program 
Office. 

IFR  Doc.  98-33845  Filed  12-21-98;  8:45  am] 

BILUNQ  CODE:  tStO-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6207-11 

Science  Advisory  Board  (SAB) 
Executive  Committee  (EC);  Notification 
of  Public  Advisory  Committee  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Pub.  L.  92-463.  notice 
is  hereby  given  that  the  Science 
Advisory  Board's  (SAB)  Executive 
Committee,  will  conduct  a  public 
teleconference  meeting  on  Friday. 
January  15, 1999,  between  the  hours  of 
11  am  and  1  pm,  Eastern  Time. 

The  meeting  will  be  coordinated 
through  a  conference  call  connection  in 
Room  3709  of  the  Waterside  Mall,  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW,  Washington,  DC  20460. 
The  public  is  welcome  to  attend  the 
meeting  physically  or  through  a 
telephonic  link.  Additional  instructions 
about  bow  to  participate  in  the 
conference  call  can  be  obtained  by 
calling  Ms.  Priscilla  Tillery-Gadson  or 
Ms.  Betty  Fortune  at  (202)  260-4126 
(tillery.priscilla@epa.gov  or 
fortime.betty@epa.gov)  by  January  8, 
1999. 

In  this  meeting,  the  Executive 
Committee  plans  to  review  drafts  fix>m 
several  of  its  standing  Committees. 
These  anticipated  drafts  include:  1. 
Environmental  Economics  Advisory 
Committee  (EEAC):  Commentary  on  the 
Pollution  Abatement  and  Control 
Expenditures  (PACE)  Survey;  2. 
Environmental  Engineering  Committee 
(EEC):  (a)  Report  from  the  Quality 
Management  Subcommittee,  and  (b) 
Leachability:  The  Need  for  Review  of 
Current  Agency  Procedures;  3. 
Integrated  Human  Exposure  Committee 
(IHEC):  Advisory  on  Agency  Plans  for 
the  National  Human  E^osure 
Assessment  Smvey  (NHEXAS);  4. 


Radiation  Advisory  Committee  (RAC): 
Report  from  the  Uncertainties  in 
Radiation  Risk  Subcommittee.  Please 
check  with  SAB  staff  prior  to  the 
meeting  to  determine  if  any  changes  in 
the  anticipated  reports  has  been  made. 
FOR  FURTHER  INFORMATION  CONTACT:  Any 
member  of  the  public  wishing  further 
information  concerning  the  meeting  or 
wishing  to  submit  comments  should 
contact  Dr.  Donald  G.  Barnes, 
Designated  Federal  Officer  for  the 
Executive  Committee,  Science  Advisory 
Board  (1400),  U.S.  Environmental 
Protection  Agency,  Washington,  DC 
20460;  telephone  (202)  260-4126;  FAX 
(202)  260-9232;  and  via  E-Mail  at: 
bames.don@epa.gov.  Copies  of  the 
relevant  documents  are  available  bom 
the  same  source.  Draft  documents  will 
also  be  available  on  the  SAB  Website 
(http://www.epa.gov/sab)  at  least  one 
week  prior  to  the  meeting. 

Dated:  December  17, 1998. 
Donald  G.  Barnes, 

Staff  Director,  Science  Advisory  Board. 

(FR  Doc.  98-33839  Filed  12-21-98;  8:45  am] 

BILUNO  CODE  aS60-60-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 


Sunshine  Act  Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2). 
notice  is  hereby  given  that  art  its  open 
meeting  held  at  9:06  a.m.  on  Friday, 
December  18, 1998,  the  Corporation's 
Board  of  Directors  determined,  on 
motion  of  Vice  Chairman  Andrew  C. 
Hove,  Jr.,  seconded  by  Director  Ellen  S. 
Seidman  (Director,  Office  of  Thrift 
Supervision),  concurred  in  by  Director 
John  D.  Hawke,  Jr.  (Comptroller  of  the 
Currency),  and  Chairman  Donna 
Tanoue,  that  Corporation  business 
required  the  withdrawal  from  the 
agenda  for  consideration  at  the  meeting, 
on  less  than  seven  days'  notice  to  the 
public,  of  the  following  matter: 

Memorandum  re:  1998  Alternative  Dispute 
Resolution  Annual  Report  to  the  Board. 

The  Board  further  determined,  by  the 
same  majority  vote,  that  no  notice 
earlier  than  December  15, 1998,  of  the 
change  in  the  subject  matter  of  the 
meeting  was  practicable. 

Dated:  December  18, 1998. 
Federal  Deposit  Insurance  Corporation. 
James  D.  LaPierre, 
Deputy  Executive  Secretary. 
(FR  Doc.  98-34052  Filed  12-18-98;  3:36  pm) 

WLLING  CODE  CTI^^-M 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 


^nshine  Act  Meeting 

Pursuant  to  the  provisions  of  the 

I  k>vemment  in  the  Sunshine  Act"  (5 

1  JLS.C.  552b),  notice  is  hereby  given  that 
9t  9:28  a.m.  on  Friday,  December  18, 
^098,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
a^et  in  closed  session  to  consider 
Matters  relating  to  the  Corporation's 
corporate,  supervisory,  and  resolution 
iictivities. 
'In  calling  the  meeting,  the  Board 
termined.  on  motion  of  Vice 
airman  Andrew  C.  Hove.  Jr., 
:onded  by  Director  Ellen  S.  Seidman 
|)irector,  Office  of  Thrift  Supervision), 
nciured  in  by  Director  John  D.  Hawke. 
(Comptroller  of  the  Currency),  and 
airman  Donna  Tanoue,  that 
rporation  business  required  its 
I  consideration  of  the  matters  on  less  than 
:«ven  days'  notice  to  the  public;  that  no 
»rlier  notice  of  the  meeting  was 
vacticable;  that  the  public  interest  did 
y>t  require  consideration  of  the  matters 

I I  a  meeting  open  to  public  observation; 
i  id  that  the  matters  could  be 
33nsidered  in  a  closed  meeting  by 
^{uthority  of  subsections  (c)(2),  (c)(4), 
>)(6).  (c)(8).  (c){9)(A)(ii),  and  (c)(9)(B)  of 

e  "Government  in  the  Sunshine  Act" 
)  U.S.C.  552b(c)(2),  (c)(4).  (c)(6),  (c)(8). 
:)(9)(A)(ii).  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
oom  of  the  FDIC  Building  located  at 
^50  17th  Street.  N.W..  Washington,  D.C. 

Dated:  December  18. 1998. 
[federal  Deposit  Insurance  Corporation. 
I  imes  D.  LaPierre, 
I  ^uty  Executive  Secretary. 
fR  Doc.  98-34053  Filed  12-18-98;  3:36  pm] 

I  LUNO  CODE  S714-01-M 


I  EDERAL  EMERGENCY 
I  lANAGEMENT  AGENCY 

Agency  Information  Collection 
Activities:  Sukxnission  for  OMB 
Review;  Comment  Request 

icnON:  Notice  and  request  for 
iomments. 


MMARY:  The  Federal  Emergency 
danagement  Agency  has  submitted  the 
allowing  proposed  information 
ollection  to  the  Office  of  Management 
I  nd  Budget  for  review  and  clearance  in 
I  ccordance  with  the  requirements  of  the 
'aperwork  Reduction  Act  of  1995  (44 
J.S.C.  3507). 

Title:  Flood  Mitigation  Assistance — 
lood  Mitigation  Plan. 


Type  of  Information  Collection: 
Reinstatement,  with  change  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

OMB  Number:  3067-0271. 

Abstract:  A  State  and  communities 
must  have  a  FEMA  approved  plan 
before  awarding  project  grant  assistance 
to  a  community  or  State  applicant.  The 
planning  requirement  is  to  encourage 
communities  and  States  to  evaluate  the 
flood  hazard  in  their  jurisdiction  and 
devise  a  feasible  strategy  to  reduce  the 
impacts  of  flood  hazards. 

Affected  Public:  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  616. 

Estimated  Time  per  Respondent: 
Envelopment  of  New  Flood  Mitigation 
Plans:  440  hours.  Modify,  refine  Flood 
Mitigation  Plans  from  Existing  Plans:  40 
hours.  Update  Existing  Flood  Mitigation 
Plans  and  Forward  to  the  State:  200 
hours.  State  Reviews,  Evaluations,  and 
Coordinating  Flood  Mitigation  Plans 
and  forward  to  FEMA  for  Approval:  40 
hours. 

Estimated  Total  Annual  Burden 
Hours:  116,624. 
Frequency  of  Response:  On  Occasion. 

Comments 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  information  collection  to 
Victoria  Wassmer,  Desk  Officer  for  the 
Federal  Emergency  Management 
Agency.  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503  within  30  days  of  the  date  of 
this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  made  to  Muriel  B.  Anderson, 
FEMA  Information  Collections  Officer. 
Federal  Emergency  Management 
Agency.  500  C  Street,  SW,  Room  311, 
Washington,  DC  20472.  Telephone 
number  (202)  646-2625.  FAX  niunber 
(202)  646-3524  or  email 
miuiel.anderson@fema.gov. 

Dated:  December  11, 1998. 
Muriel  B.  Anderson, 

Acting  Director,  Program  Services  Division. 
Operations  Support  Directorate. 
[PR  Doc.  98-33805  Filed  12-21-98;  8:45  am] 
BIUJNG  CODE  «71*-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Activities:  SutMnission  for  OMB 
Review;  Comment  Request 

action:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  has  submitted  the 
following  proposed  information 
collection  to  die  Office  of  Management 
and  Budget  for  review  and  clearance  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507). 

Title:  Claims  of  Federal  Persoimel  for 
Personal  Property  Loss  or  Damage. 

Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

OMB  Number:  3067-0167. 

Abstract:  31  U.S.C  3721  requires 
employees  of  the  Federal  Emergency 
Management  Agency  (FEMA)  who  file  a 
claim  with  the  agency  for  the  loss  or 
damage  to  personal  property  to 
substantiate  their  claims  as  a  condition 
of  payment  by  the  agency.  FEMA 
personnel  provide  information  to  make, 
claims  against  FEMA  for  personal 
property  damage  incident  to  their 
service.  The  Agency's  substantiation 
requirements  are  set  forth  in  44  CFR 
11.76.  The  information  provided  by 
personnel  is  used  by  FEMA  to 
determine  the  appropriate  disposition 
and  payment  of  claims. 

Affected  Public:  Federal  Government. 

Number  of  Respondents:  7. 

Estimated  Time  per  Respondent:  1 
hour. 

Estimated  Total  Annual  Burden 
Hours:  7. 

Frequency  of  Response:  On  occasion. 

Comments 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  information  collection  to 
Victoria  Wassmer,  Desk  Officer  for  the 
Federal  Emergency  Management 
Agency,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington. 
DC  20503  within  30  days  of  the  date  of 
this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  made  to  Muriel  B.  Anderson, 
FEMA  Information  Collections  Officer, 
Federal  Emergency  Management 
Agency,  500  C  Street,  SW,  Room  316, 
Washington,  DC  20472.  Telephone 
niunber  (202)  646-2625.  FAX  number 
(202)  646-3524.  Email  address 
Muriel.anderson@FEMA  .go  v. 
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Dated:  December  11, 1998. 
Muriel  B.  Anderson, 

Acting  Director,  Program  Services  Division, 
Operations  Support  Directorate. 

(FR  Doc.  98-33806  Filed  12-21-98;  8:45  am) 

BILLING  COOE  Srit-OI-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

action:  Notice  and  request  for 
comments. 

summary:  The  Federal  Emergency 
Management  Agency  has  submitted  the 
following  proposed  information 
collection  to  the  Office  of  Management 
and  Budget  for  review  and  clearance  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507). 

Title:  Crisis  Counseling  Assistance 
and  Training  Program. 

Type  of  Information  Collection: 
Reinstatement,  with  change  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

OMB  Number:  3067-0166. 

Abstract:  Information  collected  under 
the  Crisis  Counseling  Assistance  and 
Training  Program  will  be  used  by  FEMA 
to  award  grants  to  States  to  provide 
crisis  counseling  services.  The 
information  is  collected  in  several 
forms:  applications,  quarterly  reports, 
and  financial  reports. 

The  immediate  services  application  is 
by  letter  which  includes:  a  short 
description  of  the  State  or  private 
mental  health  agency,  their  existing 
resources,  and  a  justification  for  federal 
assistance;  the  geographical  area  of  the 
disaster  where  services  will  be 
provided;  a  brief  plan  of  services 
indicating  how  the  disaster  victims  and 
emergency  responders  mental  health 
needs  will  be  met;  a  budget 
governments  will  commit,  the  number 
of  staff  and  their  salaries,  the  funding 
levels  for  different  agencies  if  more  tJ^an 
one  are  involved,  and  the  estimate  of  the 
Federal  assistance  requested. 

The  regular  program  using  the  SF  424, 
Application  for  Federal  Assistance, 
requires  information  similar  to,  but 
mot^  comprehensive  than,  the 
immediate  services  application 
including:  an  estimate  of  the  number  of 
people  affected  by  the  disaster  needing 
crisis  counseling  assistance;  how  the 
estimate  was  determined;  the  extent  of 
physical,  psychological,  and  social 
problems  observed;  the  types  of  mental 
health  problems  encountered  by  the 
victims  and  other  relevant  information; 


the  length  of  time  needed  for  those 
affected;  and  a  detailed  plan  of  services. 

The  plan  of  services  should  include: 
a  time-phase  implementation  plan  and  a 
time  schedule  for  the  hiring  and  training 
of  staff  and  the  services  to  be  provided; 
a  description  of  the  types  of  services 
that  will  be  offered  and  the  length  of 
time  they  will  be  available;  a 
description  of  the  training  program;  a 
description  of  the  facilities  to  be  used 
and  a  detailed  budget. 

Quarterly  and  final  progress  reports  in 
narrative  form  and  financial  reports 
using  SF  269  are  required. 

Affected  Public:  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  28. 

Estimated  Time  per  Respondent:  308. 

Estimated  Total  Annual  Burden 
Hours:  4896. 

Frequency  of  Response:  Quarterly. 

Comments 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  information  collection  to  the 
Desk  Officer  for  the  Federal  Emergency 
Management  Agency,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503  within  30  days 
of  the  date  of  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  made  to  Muriel  B.  Anderson, 
FEMA  Information  Collections  Officer, 
Federal  Emergency  Management 
Agency,  500  C  Street,  SW,  Room  316, 
Washington,  DC  20472.  Telephone 
number  (202)  646-2625,  FAX  number 
(202)  646-3524  or  email  address 
muriel.anderson@fema.gov. 

Dated:  December  11, 1998. 
Muriel  B.  Anderson, 

Acting  Director.  Program  Services  Division. 
Operations  Support  Directorate. 
(FR  Doc  98-33807  Filed  12-21-98;  8:45  am) 

BILUNQ  OOOE  triS-OI-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Open  Meeting,  Technical  Mapping 
Advisory  Council 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice  of  teleconference 
meeting. 


Name:  Technical  Mapping  Advisory 
Council. 

Date  of  Meeting:  January  5, 1999. 

Place:  The  FEMA  Conference 
Operator  in  Washington,  IX]  will  initiate 
the  teleconference.  Individuals 
interested  in  participating  should  call 
1-800-320-4330  at  the  time  of  the 
teleconference.  Callers  will  be  prompted 
for  the  conference  code,  #16,  and  then 
connected  through  to  the 
teleconference. 

Time:  1:00  p.m.  to  3:00  p.m.,  EST. 
Proposed  agenda: 

1.  Call  to  order. 

2.  Announcements. 

3.  Finalize  1998  Annual  Report. 

3.  Discuss  agenda  for  March  meeting. 

4.  Adjournment. 

Status:  This  meeting  is  open  to  the 
public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley,  P.E.,  Federal 
Emergency  Management  Agency,  500  C 
Street  SW.,  room  421,  Washington,  DC 
20472,  telephone  (202)  646-2756  or  by 
facsimile  at  (202)  646-4596. 
SUPPLEMENTARY  INFORMATION:  Minutes  of 
the  meeting  will  be  prepared  and  will  be 
available  upon  request  30  days  after 
they  have  been  approved  by  the  next 
Technical  Mapping  Advisory  Council    . 
meeting  in  March  1998. 

Craig  S.  Wingo, 

Deputy  Associate  Director  for  Mitigation. 
IFR  Doc.  98-33804  Filed  12-21-98;  8:45  am] 

BILUNQ  CODE  l71t-e«-P 


SUMMARY:  In  accordance  with  §  10(a)(2) 
of  the  Federal  Advisory  Committee  Act, 
5  U.S.C.  App.  1,  the  Federal  Emergency 
Management  Agency  gives  notice  that 
the  following  meeting  will  be  held: 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  offices  of  the  Commission,  800 
North  Capitol  Street,  NW.  Room  962. 
Interested  parties  may  submit  comment 
on  an  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 

Agreement  No.:  224-201009-001. 

Title:  Houston  Mediterranean 
Shipping  Terminal  Agreement. 

Parties:  Port  of  Houston  Authority  of 
Harris  County,  Texas  Mediterranean 
Shipping  Co. 

Synopsis:  The  agreement  amendment 
changes  the  termination  date  of  the 
agreement  to  February  28. 1999. 

Dated:  Decemlier  17, 1998. 
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By  Order  of  the  Federal  Maritime 
Commission. 
f owph  C  Polking, 
Secretary. 

(FR  Doc.  98-33801  Filed  12-21-98;  8:45  am] 
MJJNQ  COOE  CTse-ei-M 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License; 
Applicants 

Notice  is  hereby  given  that  the 
Hewing  applicants  have  field  with  the 
'ederal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
irwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  appUcants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  DC  20573. 

Smith  &  Johnson  Int'l  Logistic  Services, 
Inc.,  868  Elston  Street.  Rahway,  NJ 
07065,  OfBcers:  Emilio  Manrique-De- 
Lara,  President,  Ondina  Fernandez, 
Secretary. 

G.A.R.  International  Corporation,  3315 
Commerce  Parkway,  Miramar,  FL 
33025,  Officers:  Nicholas  Gallinaro. 
CEO,  Stephen  P.  Gallinaro,  CFO. 

World  Air  Logistic  Co.,  14918  S. 
Figueroa  Street,  Gardena,  GA  90248, 
Officer:  Ki  Suck  Chae.  Vice  President. 

Ambyth  Shipping  &  Trading.  Inc.  d/b/a, 
Intermodal  Cargo  Forwarding,  1026 
Cabras  Highway,  Suite  205,  Piti, 
Guam  96925,  Officers:  Gregory  R. 
David,  Director,  Alfred  K.Y.  Law, 
Director. 

Airborne  Freight  Corporation  d/b/a. 
Airborne  Express,  3101  Western 
Avenue,  Seattle,  WA  98111-0662, 
Officer:  Charles  M.  Ogle,  Asst.  Vice 
President. 

^argoplus.  Inc.,  8333  Wessex  Drive, 
Pennsauken,  NJ  08109,  Officers:  Nick 
Pita,  President,  Arturo  Vigal.  Vice 
President. 

Jarrett  Trade  Service,  L.L.C.,  7321  S.W. 
123  Street,  Miami,  FL  33156,  Officer 
Anderson  D.  Barrett,  President. 

Dated:  December  16, 1998. 
owph  C  PoUdng, 
ieaetary. 

FR  Doc.  98-33771  Filed  12-21-98;  8:45  am] 
kUMO  CODE  (73e-01-M 


FEDERAL  RESERVE  SYSTEM 

Agency  information  coliaction 
activities:  Proposed  collection: 
comment  request 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System 
SUMMARY:  Background.  On  June  15, 
1984,  the  Office  of  Management  and  ^ 
Budget  (OMB)  delegated  to  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board)  its  approval  authority 
under  the  Paperwork  Reduction  Act,  as 
per  5  CFR  1320.16,  to  approve  of  and 
assign  OMB  control  numbers  to 
collections  of  information  requests  and 
requirements  conducted  or  sponsored 
by  the  Board  imder  conditions  set  forth 
in  5  CFR  1320  Appendix  A.l.  Board- 
approved  collections  of  information  are 
incorporated  into  the  official  OMB 
inventory  of  currently  approved 
collections  of  information.  Copies  of  the 
OMB  83-Is  and  supporting  statements 
and  approved  collection  of  information 
instruments  are  placed  into  OMB's 
public  docket  files.  The  Federal  Reserve 
may  not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to,  an  information  collection  that  has 
been  extended,  revised,  or  implemented 
on  or  after  October  1. 1995.  unless  it 
displays  a  currently  valid  OMB  control 
niunber. 

Request  for  comment  on  information 
collection  proposak. 

Thf!  following  information 
collections,  which  are  being  handled 
under  this  delegated  authority,  have 
received  initial  Board  approval  and  are 
hereby  published  for  comment.  At  the 
end  of  the  comment  period,  the 
proposed  information  collections,  along 
with  an  analysis  of  comments  and 
recommendations  received,  will  be 
submitted  to  the  Board  for  final 
approval  under  OMB  delegated 
authority.  Comments  are  invited  on  the 
following: 

a.  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  Federal  Reserve's 
functions;  including  whether  the 
information  has  practical  utility; 

b.  The  accuracy  of  the  Federal 
Reserve's  estimate  of  the  burden  of  the 
proposed  information  collection, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

c.  Ways  to  enhance  the  quality, 
utility,  andxlarity  of  the  information  to 
be  collected;  and     ^^ 

d.  Ways  to  minimize  the  burden  of 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 


DATES:  Comments  must  be  submitted 
on  or  before  [insert  date  60  days  from 
publication  in  the  Federal  Register]. 

ADDRESSES:  Comments,  which  should 
refer  to  the  OMB  control  number  or 
agency  form  number,  should  be 
addressed  to  Jennifer  J.  Johnson, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets.  N.W.,  Washington.  DC  20551.  or 
delivered  to  the  Board's  mail  room 
between  8:45  a.m.  and  5:15  p.m.,  and  to 
the  security  control  room  outside  of 
those  hours.  Both  the  mail  room  and  the 
security  control  room  are  accessible 
from  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street.  N.W.  Comments  received  may 
be  inspected  in  room  M-P-500  between 
9:00  a.m.  and  5:00  p.m.,  except  as 
provided  in  section  261.14  of  the 
Board's  Rules  Regarding  Availability  of 
Information,  12  CFR  261.14(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Alexander  T.  Hunt.  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  proposed  form  and 
instructions,  the  Paperwork  Reduction 
Act  Submission  (OMB  83-1).  supporting 
statement,  and  other  documents  that 
will  be  placed  into  OMB's  public  docket 
files  once  approved  may  be  requested 
from  the  agency  clearance  officer,  whose 
name  appears  below. 

Mary  M.  McLaughlin,  Chief,  Financial 
Reports  Section  (202-452-3829). 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System.  Washington,  DC  20551. 
Telecommunications  Device  for  the  Deaf 
(TDD)  users  may  contact  Diane  Jenkins 
(202-452-3544),  Board  of  Governors  of 
the  Federal  Reserve  System. 
Washington.  DC  20551. 

Proposal  to  approve  under  OMB 
delegated  authority  the  extension  for 
three  jrears,  urithout  revision,  of  the 
following  report: 
1.  Report  title:  Report  of  Net  Debit  Cap 

Agency  form  number.  FR  2226 

OMB  control  number.  7100-0217 

Frequency,  annual 

Reporters:  depository  institutions. 
Edge  and  agreement  corporations,  U.S. 
branches  and  agencies  of  foreign  banks 

Annual  reporting  hours:  2.160 

Estimated  average  hours  per  response: 
1.0 

Number  of  respondents:  2.160 
Small  businesses  are  not  affected. 

General  description  of  report  This ' 
information  collection  is  mandatory  (12 
U.S.C.  248(i),  248-1,  and  464)  and  is 
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given  confidential  treatment  (5  U.S.C. 
552  (b)(4)). 

Abstract  The  Federal  Reserve's 
payment  system  risk  reduction  policy 
relies  in  part  on  the  efforts  of  individual 
institutions  to  identify,  control,  and 
reduce  their  exposure.  Institutions  that 
incur  daylight  overdrafts  in  their 
Federal  Reserve  accoimts  and  wish  to 
establish  a  capacity  for  overdrafts 
greater  than  that  aff'orded  by  an  exempt 
cap,  or  that  use  interafliliate  transfer 
arrangements,  submit  the  FR  2226 
resolutions. 

Proposal  to  approve  under  OMB 
delegated  authority  the  extension  for 
three  years,  with  minor  revision,  of  the 
following  rniorts: 
1.  Report  title:  Aimual  Daylight 
Overdraft  Capital  Report  for  U.S. 
.  Branches  and  Agencies  of  Foreign  Banks 

Agency  form  number.  FR  2225 

OMB  control  number.  7100-0216 

Frequency,  annual 

Reporters:  foreign  banks  with  U.S. 
branches  or  agencies 

Annual  reporting  hours:  50 

Estimated  average  hours  per  response: 
1.0 

Number  of  respondents:  50 
Small  businesses  are  not  afi^ected. 

General  description  of  report:  This 
information  collection  is  voluntary  (12 
U.S.C.  248(i),  248-1.  and  464)  and  is  not 
given  confidential  treatment. 

Abstract  This  report  was 
implemented  in  March  1986  as  part  of 
the  procedures  used  to  administer  the 
Federal  Reserve's  Payments  System  Risk 
PoUcy.  Foreign  banks  with  U.S. 
branches  or  agencies  have  the  option  of 
filing  the  FR  2225  to  provide  the  Federal 
Reserve  with  their  parent  bank's 
worldwide  capital  figure.  A  percentage 
of  this  figure  is  used  in  place  of  pubUcly 
available  data  to  calculate  the  bulk's 
daylight  overdraft  limit.  Because  the  FR 
2225  data  are  based  on  the  capital  of  the 
worldwide  bank,  not  just  its  United 
States  offices,  foreign  banks  seeking  to 
maximize  their  daylight  overdraft  limit 
may  find  it  advantageous  to  file  the  FR 
2225. 

Currently  the  FR  2225  data  are  treated 
as  confidential.  Because  much  of  the 
data  reported  by  respondents  is  publicly 
available,  however,  the  Federal  Reserve 
has  determined  upon  review  that  it  does 
not  have  the  authority  to  treat  all  reports 
filed  as  confidential.  The  Federal 
Reserve  proposes  to  change  the 
confidentiality  statement  on  the  form  to 
a  question  to  provide  respondents  an 
opportimity  to  request  confidentiality 
treatment  for  any  portion  of  the  report. 

2.  Report  titles:  Registration  Statement 
for  Persons  Who  Extend  Credit  Secured 
by  Margin  Stock  (Other  than  Banks, 
Brokers,  or  Dealers); 


IDeregistration  Statement  for  Persons 
Registered  Pursuant  to  Regulation  U; 

Statement  of  Purpose  for  an  Extension 
of  Credit  Secured  by  Margin  Stock  by  a 
Person  Subject  to  Registration  Under 
Regulation  U; 

Annual  Report; 

Statement  of  Purpose  for  an  Extension 
of  Credit  by  a  Creditor; 

Statement  of  Purpose  for  an  Extension 
of  Credit  Secured  by  Margin  Stock 

Agency  form  numbers:  FR  G-1,  FR  G- 
2,  FR  G-3,  FR  G-4.  FR  T-4,  FR  U-1 

OMB  control  numbers: 

7100-0011:  FR  G-1,  FR  G-2,  FR  G-4 

7100-0018:  FR  G-3 

7100-0019:  FR  T-4 

7100-0115:  FR  U-1 

Frequency. 

FR  dl.  FR  G-2,  FR  G-3,  FR  T-4,  FR 
U-1:  on  occasion 

FRG-4:  annual 

Reporters:  individuals  and  businesses 

Annual  reporting  hours:  1 ,688 
reporting;  254,032  recordkeeping 

Estimated  average  hours  per  response: 

FR  G-1:  2.5 

FR  G-2: 15  minutes 

FR  G-3: 10  minutes 

FRG-4:  2.0 

FR  T-4: 10  minutes 

FR  U-1: 10  minutes 

Number  of  respondents: 

FRG-1:96 

FR  G-2:  71 

FR  G-3:  810 

FRG-4:  715 

FR  T-4: 125 

FR  U-1:  6,971 
Small  businesses  are  afiiected. 

General  description  of  reports:  This 
information  collection  is  mandatory  (FR 
G-1.  FR  G-3.  FR  G-4,  FR  T-4.  FR  U-1)  or 
required  to  obtain  a  benefit  (FR  G-2)  (15 
U.S.C.  78g  and  78w).  The  information  in 
the  FR  G-1  and  FR  G-4  is  given 
confidential  treatment  (5  U.S.C.  552 
(b)(4)).  The  FR  G-2  does  not  contain 
confidential  information.  The  FR  G-3, 
FR  T-4,  and  FR  U-1  are  not  submitted 
to  the  Federal  Reserve  and,  as  such,  no 
issue  of  confidentiality  arises. 

Abstract:  The  Seciirities  Exchange  Act 
of  1934  authorizes  the  Federal  Reserve 
to  regulate  securities  credit  issued  by 
banks,  brokers  and  dealers,  and  other 
lenders.  The  purpose  statements,  FR  U- 
1,  FR  T-4,  and  FR  G-3,  are 
recordkeeping  requirements  for  banks, 
brokers  and  dealers,  and  other  lenders, 
respectively,  to  document  the  purpose 
of  their  loans  secured  by  margin  stock. 
Other  lenders  also  must  register  and 
deregister  with  the  Federal  Reserve 
using  the  FR  G-1  and  FR  G-2, 
respectively,  and  must  file  an  annual 
report  (FR  G-4).  The  Federal  Reserve 
uses  the  data  to  identify  lenders  subject 
to  Regulation  U  (which  now 


incorporates  Regulation  G),  to  verify 
compliance  with  Regulations  T,  U,  and 
X,  and  to  monitor  margin  credit. 

The  proposed  revisions  would  update 
the  reports  for  recent  modifications  in 
the  applicable  regulations.  The  Federal 
Reserve  amended  Regulations  G.  T.  U. 
and  X  effective  April  1, 1998,  to  reflect 
changes  in  the  Federal  Reserve's 
statutory  authority  made  by  the  National 
Securities  Markets  Improvement  Act  of 
1996.  None  of  the  modifications  result 
in  substantive  changes  in  the 
information  collections. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  16, 1998. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 

(FR  Doc.  9&-33846  Filed  12-21-98;  8:45AM1 
BMIng  Cod*  e210-01-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Msrgers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  Usted  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  15, 
1999. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Manager 
of  Analytical  Support.  Consumer 
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'egulation  Group)  101  Market  Street. 
:»an  Francisco,  California  94105-1579: 

1.  Humboldt  Bancorp,  Eureka, 

I  ^lifomia;  to  acquire  100  percent  of  the 
oting  shares  of  Capitol  Valley  Bank, 
loseville,  California. 

2.  Business  Bank  Corporation,  Las 
^egas,  Nevada;  to  become  a  bank 
lolding  company  by  acquiring  100 
lercent  of  the  voting  shares  of  Las  Vegas 
business  Bank,  Las  Vegas,  Nevada. 

Board  of  Governors  of  the  Federal  Reserve 
I  lystem,  December  16, 1998. 
1  tobert  deV.  Friereon. 
.  Kssociate  Secretary  of  the  Board. 
FR  Doc.  98-33759  Filed  12-21-98;  8:45  am] 
I  MLUNG  COOE  tZIMI-F 


^DERAL  RESERVE  SYSTEM 

totice  of  Proposals  to  Engage  in 
Permissible  Nonl>anking  Activities  or 
to  Acquire  Companies  ttiat  are 
Engaged  in  Permissible  Nonl>anidng 
Activities 

The  companies  listed  in  this  notice 
lave  given  notice  under  section  4  of  the 
tank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
I  }FR  Part  225)  to  engage  de  novo,  or  to 
i  icquire  or  control  voting  securities  or 
I  issets  of  a  company,  including  the 
I  »mpanies  listed  below,  that  engages 
I  tither  directly  or  through  a  subsidiary  or 
I  >ther  company,  in  a  nonbanking  activity 
hat  is  Usted  in  §  225.28  of  Regulation 
f  (12  CFR  225.28)  or  that  the  Board  has 
I  letermined  by  Order  to  be  closely 
plated  to  baling  and  permissible  for 
bank  holding  companies.  Unless 
I  >therwise  noted,  these  activities  will  be 
I  inducted  throughout  the  United  States. 
Each  notice  is  available  for  inspection 
i  t  the  Federal  Reserve  Bank  indicated. 
'  "he  notice  also  will  be  available  for 
nspection  at  the  offices  of  the  Board  of 
I  !k>vemors.  Interested  persons  may 
I  txpress  their  views  in  writing  on  the 
( [uestion  whether  the  proposal  complies 
'  vith  the  standards  of  section  4  of  the 
mC  Act. 

Unless  otherwise  noted,  comments 
]  egarding  the  applications  must  be 
]  eceived  at  the  Reserve  Bank  indicated 
I  >r  the  offices  of  the  Board  of  Governors 
]  lot  later  than  January  15, 1999. 

A.  Federal  Reserve  Bank  of  Cleveland 
Paul  Kaboth.  Bankmg  Supervisor)  1455 
^st  Sixth  Street,  Cleveland,  Ohio 
14101-2566: 

1.  Fifth  Third  Bancorp,  Cincinnati, 
)hio;  to  acquire  Enterprise  Federal 
iancorp.  Inc.,  West  Chester.  Ohio,  and 
hereby  indirectly  acquire  Enterprise 
^eder^  Savings  Bank,  West  Chester. 
I  )hio.  and  thereby  engage  in  the 
I  iperation  of  a  savings  association. 


pursuant  to  §  225.28(b)(4)(ii)  of 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  16, 1998. 
Roliert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  98-33758  Filed  12-21-98;  8:45  am) 

BILLING  COOE  1210-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Notice  of  a  Cooperative  Agreement 
With  The  Hispaic-Serving  Health 
Professions  Schools 

The  Office  of  Minority  Health  (OMH). 
Office  of  Public  Health  and  Science, 
announces  that  is  will  enter  into  an 
umbrella  cooperative  agreement  with 
The  Hispanic-Serving  Health 
Professions  Schools  (HSHPS).  This 
cooperative  agreement  is  an  umbrella 
cooperative  agreement  and  will 
establish  the  broad  programmatic 
framework  in  which  specific  projects 
can  be  supported  by  various  agencies 
during  the  project  period. 

The  purpose  of  tnis  cooperative 
agreement  is  to  assist  the  HSHPS  to 
foster  cooperation  and  collaboration 
among  Hispanic-serving  health 
professions  schools  and  to  assist  the 
member  institutions  in  expanding  and 
enhancing  their  educational  and 
research  opportunities  with  the  ultimate 
goal  of  improving  the  health  status  of 
minorities  and  disadvantaged  people. 
The  OMH  will  provide  consultation, 
including  administrative  and  technical 
assistance  as  needed,  for  the  execution 
and  evaluation  of  all  aspects  of  this 
cooperative  agreement.  OMH  will  also 
participate  and/or  collaborate  with  the 
awardee  in  any  workshops  or  training 
sessions  to  exchange  current 
information,  opinions,  and  research 
findings  during  this  agreement. 

Authorizing  Legislation 

This  cooperative  agreement  is 
authorized  imder  Section  1707(e)(1)  of 
the  Public  Health  Service  Act.  as 
amended. 

Background 

Assistance  will  be  provided  only  to 
the  HSHPS.  No  other  applications  are 
solicited.  The  HSHPS  is  the  only 
organization  uniquely  qualified  to 
a(hninister  this  cooperative  agreement 
because  it  has: 

1.  Developed  a  national  organization 
of  health  professions  schools  with 
established  track  records  in  recruiting 
and  retaining  Hispanic  students  and 


faculty,  and  significant  enrollments  of 
Hispanic  students; 

2.  Developed  a  comprehensive 
database  related  to  teaching  and  related 
activities  of  all  member  institutions: 

3.  Developed  a  comprehensive 
inventory  of  recruitment  activities 
targeting  Hispanic  students,  including 
partnerships  with  local  school  districts, 
colleges  and  universities,  and  physician 
organizations  established  at  the  member 
institutions;  and 

4.  Assessed  the  current  education, 
research  and  disease  prevention  and 
health  promotion  activities  for  medical 
students  and  residents  at  its  member 
institutions. 

Through  the  collective  efforts  of  its 
member  institutions,  the  HSHPS  has 
demonstrated  the  abiUty  to  work  with 
academic  institutions,  government 
health  agencies,  and  the  private  sector 
on  mutual  education,  service  and 
research  endeavors;  and  the  leadership 
necessary  to  attract  minority  health 
profesisonals  into  health  professions 
careers. 

This  cooperative  agreement  will  be 
awarded  in  FY  1999  and  a  12-month 
budget  period  within  a  project  period  of 
five-years.  E)epending  upon  the  types  of 
projects  and  availability  of  funds,  it  is 
anticipated  that  this  cooperative 
agreement  will  receive  approximately 
$100,000.  Continuation  awards  within 
the  project  period  will  made  on  the 
basis  of  satisfactory  progress  and  the 
availability  of  fimds. 

Where  To  Obtain  Additional 
Information 

If  you  are  interested  in  obtaining 
information  regarding  this  project, 
contact  Ms.  Mimi  Chafin,  Division  of 
Program  Operations,  Office  of  Minority 
Health,  5515  Security  Lane,  Suite  1000, 
Rockville,  Maryland  20852  or  telephone 
(301) 594-0769. 

The  Catalogue  of  Federal  Domestic 
Assistance  number  is  93.004. 

Dated:  November  25, 1998. 
Clay  E.  Simpson,  Jr., 
Deputy  Assistant  Secretary  for  Minority 
Health. 

(FR  Doc.  98-33809  Filed  12-21-98:  8:45  am] 
BIUMQ  COOE  41M-17-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Notice  of  a  Cooperative  Agreement 
With  the  Latino  Council  on  Alcohol  and 
Tobacco 

The  Office  of  Minority  Health  (OMH), 
Office  of  Public  Health  and  Science, 
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(OPHS)  announces  that  it  will  enter  into 
an  umbrella  cooperative  agreement  with 
the  Latino  Council  on  Alcohol  and 
Tobacco  (LCAT),  a  national  organization 
whose  mission  is  to  combat  alcohol  and 
tobacco  problems  and  their  imderlying 
causes  in  Latino  communities.  This 
cooperative  agreement  is  an  umbrella 
cooperative  agreement  and  will 
establish  the  broad  programmatic 
&BmewoiiL  in  which  specific  projects 
can  be  supported  by  various  agencies 
during  the  project  period. 

The  purpose  of  ffiis  cooperative 
agreement  is  to  assist  the  LCAT  in 
reducing  the  harm  caused  by  alcohol 
and  tobacco  in  the  Latino  community  by 
producing  and  disseminating 
information  to  organizations  on  the  use, 
trends  and  preventive  measures 
regarding  alcohol  and  tobacco  use  in  the 
Latino  community. 

The  OMH  will  provide  technical 
assistance  and  oversight  as  necessary  for 
the  implementation,  conduct,  and 
assessmrat  of  the  project  activities.  On 
an  as-needed  basis,  OMH  will  assist  in 
arranging  consultation  from  other 
government  agencies  and  non- 
governmental agencies. 

Authorizing  Legislation 

This  cooperative  agreement  is 
authorized  under  Section  1707(e)(1)  of 
the  Public  Health  Service  Act,  as 
amended. 

Background 

Assistance  will  be  provided  only  to 
LCAT.  No  other  applications  are  being 
solicited  under  this  announcement,  l^e 
LCAT  is  imiquely  qualified  to 
accomphsh  the  objectives  of  this 
cooperative  agreeiuent  because  it  has 
the  following  combination  of  factors. 

•  Worked  extensively  to  strengthen 
Latino  networks  at  the  national  and 
local  levels  to  combat  alcohol  and 
tobacco  use. 

•  Developed  a  national  database  of 
experts  and  service  providers. 

•  Developed  a  national  agenda  for 
addressing  the  pervasive  targeting  of 
Latino  communities  by  alcohol  and 
tobacco  marketers. 

•  Has  previous  experience  in  working 
with  minority  colleges  and  universities 
in  developing  programs  to  improve 
education  for  minorities. 

This  cooperative  agreement  will  be 
awarded  for  a  12-month  budget  period 
within  a  project  period  of  five  years. 
Depending  upon  the  types  of  projects 
and  availability  of  funds,  it  is 
anticipated  that  this  cooperative 
agreement  will  receive  approximately 
$50,000  to  $100,000.  Continuation 
awards  within  the  project  period  will  be 


made  on  the  basis  of  satisfactory 
progress  and  the  availability  of  funds. 

Tne  Catalog  of  Federal  Domestic 
Assistance  Niunber  for  this  cooperative 
agreement  is  93.004. 

Where  To  Obtain  Additional 
Information 

If  you  are  interested  in  obtaining 
additional  information  regarding  Uiis 
project,  contact  Ms.  Cynthia  Amis, 
Office  of  Minority  Health,  5515  Security 
Lane,  Suite  1000,  Rockville,  Maryland 
20852  or  telephone  (301)  594-0769. 

Dated:  December  11. 1998. 

Qay  E.  Simpson,  Jr., 

Deputy  Assistant  Secretary  for  Minority 
Health. 

(FR  Doc.  9»-33808  Filed  12-21-98:  8:45  am] 

Ba.UNa  COOC  41M>-17-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Committaa  on  Vital  and  Health 
Statlatlcs:  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  the  Department  of 
Health  and  Hiunan  Services  announces 
the  following  advisory  committee 
meeting. 

Name:  National  Committee  on  Vital  and 
Health  Statistics  (NCVHS),  Work^oup  on  the 
National  Health  Infonnation  Infrastructure. 

Tinw  and  Date:  9:00  a.m.-5:30  p.m., 
January  6, 1999, 9:00  a.m.-ll:30  p.m., 
January  7, 1999. 

Place:  Room  465A,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue,  SW, 
Washington,  DC  20201. 

Status:  Open. 

Purpose:  At  this  meeting  the  Workgroup  on 
the  National  Health  Information 
Infrastructure  will  review  a  draft  of  its 
charge,  discuss  work  plans,  begin  to  develop 
a  matrix  of  health  infonnation  infrastructure 
activities  at  the  Department,  and  attend  to 
other  business  as  required. 

Notice:  In  the  interest  of  seoirity.  the 
Department  has  instituted  stringent 
procedures  for  entrance  to  the  Hubert  H. 
Humphrey  building  by  non-government 
employees.  Thus,  persons  without  a 
government  identification  card  will  need  to 
have  the  guard  call  for  an  escort  to  the 
meeting. 

Contact  Person  for  More  Information: 
Substantive  program  information  as  well  as 
summaries  of  meetings  and  a  roster  of 
committee  members  may  be  obtained  fiT>m 
Mary  Jo  Deering,  Lead  Staff  Person  for  the 
NCVHS  Workgroup  on  the  National  Health 
Information  Infrastructure,  Office  of  the 
Assistant  Secretary  for  Public  Health  and 
Science,  DHHS.  Room  738G,  Humphrey 
Building.  200  Independence  Avenue.  SW. 
Washington,  DC  20201,  telephone  (202)  260- 
2652,  or  Marjorie  S.  Creenberg,  Executive 
Secretary,  NCVHS.  NCHS,  CDC.  Room  1100. 
Presidential  Building,  6525  Belcrest  Road. 
Hyattsville.  Maryland  20782.  telephone  (301) 


43&-7050.  Information  also  is  available  on 
the  NCVHS  home  page  of  the  HHS  website: 
http://aspe.os.dhhs.gov/ncvhs,  where  an 
agenda  for  the  meeting  will  be  posted  when 
available. 

Dated:  December  4. 1998. 
James  Scanlon, 

Director,  Division  of  Data  Policy,  Office  of 
the  Assistant  Secretary  for  Planning  and 
Evaluation. 

(FR  Doc.  98-33776  Filed  12-21-98;  8:45  am) 
BtLUHO  CODE  41S1-04-II 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Commitlaa  on  Vital  and  Health 
Statistics:  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  the  Department  of 
Health  and  Hiunan  Services  annoimces 
the  following  advisory  committee 
meeting. 

Name:  National  Committee  on  Vital  and 
Health  Statistics  (NCVHS),  Executive 
Subcommittee. 

Time  And  Date:  1:00  a.m.-5:00  p.m., 
January  7, 1999. 

Place:  Room  405A,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue.  SW, 
Washington,  DC  20201. 

Status:  Open. 

Purpose:  At  this  meeting  the  Executive 
SubccMnmittee  will  be  planning  the  work  of 
the  National  Committee  on  Vital  and  Health 
Statistics,  developing  agendas  for  upcoming 
meetings  of  the  full  Committee,  and 
attending  to  other  business  as  required. 

Notice:  In  the  interest  of  security,  the 
Department  has  instituted  stringent 
procedures  for  entrance  to  the  Hubert  H. 
Humphrey  Building  by  non-government 
employees.  Thus,  persons  without  a 
government  identification  card  will  need  to 
have  the  guard  call  for  an  escort  to  the 
meeting. 

Contact  Person  For  More  Information: 
Substantive  program  information  as  well  as 
simunaries  and  a  roster  of  committee 
members  may  be  obtained  from  James 
Scanlon,  NCVHS  Executive  Staff  Director. 
OfBce  of  the  Assistant  Secretary  for  Planning 
and  Evaluation.  DHHS.  Room  440-D. 
Hiunphrey  Building,  200  Independence 
Avenue  SW.  Washington,  DC  20201. 
telephone  (202)  690-7100.  or  Majorie  S. 
Creenberg,  Executive  Secretary,  NCVHS, 
NCHS,  CDC,  Room  1100  Presidential 
Building,  6525  Belcrest  Road,  Hyattsville. 
Maryland  20782.  telephone  (301)  436-7050. 
Information  also  is  available  on  the  NCVHS 
home  page  of  the  HHS  website:  http:// 
aspe.os.dhhs.gov/ncvhs,  where  an  agenda  for 
the  meeting  will  be  posted  when  available. 

Dated:  December  14, 1998. 
James  Scanlon, 

Director,  Division  of  Data  Policy,  Office  of 
the  Assistant  Secretary  for  Planning  and 
Evaluation. 

(FR  Doc.  98-33777  Filed  12-21-98;  8:45  am] 
BIUJNO  CODE  4151-44-M 
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{PARTMENT  OF  HEALTH  AND 
IMAN  SERVICES 

tinistration  for  Children  and 
lilies 

Proposed  Information  Collection 
Activity;  Comment  Request 

I  Proposed  Project: 
I  Title:  Child  Care  and  Development 
Fund  Tribal  Plan  Preprint. 
DMBNo.:liew. 

Description:  The  Child  Care  and 
dc  velopment  Fund  Plan  Preprint  serves 


as  the  agreement  between  the  grantee 
(Indian  Tribe  or  tribal  organization)  and 
the  Federal  government  as  to  how  the 
Block  Grant  programs  will  be  opetated. 
The  plans  provide  assurances  that^lhe — 
CCDF  funds  will  be  administered  in 
conformance  with  legislative 
requirements,  Federal  regulations  at  45 
CFR  parts  98  and  99  and  other 
applicable  instructions  or  guideUnes 
issued  by  the  Administration  for 
Children  and  FamiUes  (ACF).  The  Tribal 
Plan  Preprint  (ACF  Form  118A)  is 
currently  approved  through  5/31/00 

/ANNUAL  Burden  Estimates 


under  the  Plan  Preprint  approval  for 
both  State  and  Indian  Tribes  (OMB 
Approval  Number  0970-0114).  Since 
the  tribal  plan  preprint  must  be  revised 
to  Reflect  the  CCDF  amended  regulations 
(published  7/24/98  at  63  FR  39936- 
39998),  it  is  being  disaggregated  firom 
the  State  plan  preprint  approval. 
Therefore,  a  new  collection  and  OMB 
control  number  is  requested. 

Respondents:  State,  Local  or  Tribal 
Government. 


Instrument 


Number  of 
respondents 


Number  of 

responses  per 

respondent 


Average 
burden  hours 
per  respome 


Total 

burden 

hours 


OCDF  Plan  Preprint 

OQDF  Plan  Amendments 


253 
253 


.5 

.5 


35 

3 


4^427 
380 


iL 


i^( 


istimated  Total  Annual  Burden 
Hours:  4,807. 
[in  compliance  with  the  requirements 
olrSection  3506(c)(2)(A)  the  Paperwork 
Reduction  Act  of  1995.  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
iliformation  collection  described  above. 
Copies  of  the  proposed  collection  of 
imormation  can  be  obtained  and 
cbmments  may  be  forwarded  by  writing 
t^lthe  Administration  for  Children  and 
Families,  Office  of  Information  Services, 
370  L'Enfant  Promenade,  S.W., 
Washington,  D.C.  20447,  Attn:  ACF 
Reports  Clearance  Officer.  All  requests 
s^uld  be  identified  by  the  title  of  the 

brmation  collection. 

The  Department  specifically  requests 
comments  on:  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
pnactical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
pKjposed  collection  of  information;  (c) 
the  quality  ,utility,  and  clarity  of  the 
ilijformation  to  be  collected;  and  (d) 
'^ys  to  minimize  the  burden  of  the 

lUection  of  information  on 

pondents,  including  through  the  use 

automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
Wtthin  60  days  of  this  publication. 

Dated:  December  15, 1998. 
BobSargis, 

Acting  Reports  Clearance  Officer. 
(FR  Doc.  9B-33792  Filed  12-21-98;  8:45  am] 
■MUNQ  COM  41M-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Establishment  of  Prescription  Drug 
User  Fee  Rates  for  Fiscal  Year  1999 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
rates  for  prescription  drug  user  fees  for 
fiscal  year  (FY)  1999.  The  Prescription 
Drug  User  Fee  Act  of  1992  (the  PDUFA), 
as  amended  by  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997  (the  FDAMA),  authorizes  FDA  to 
collect  user  fees  for  certain  appUcations 
for  approval  of  drug  and  biological 
products,  on  establishments  where  the 
products  are  made,  and  on  such 
products.  Fees  for  appUcations  for  FY 
1999  were  set  by  the  FDAMA,  subject  to 
adjustment  for  inflation.  Total 
application  fee  revenues  fluctuate  with 
the  nimiber  of  fee-paying  applications 
FDA  receives.  Fees  for  establishments 
and  products  are  calculated  so  that  total 
revenues  from  each  category  will 
approximate  FDA's  estimate  of  the 
revenues  to  be  derived  from 
applications. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  E.  Roosevelt,  Office  of 
Financial  Management  (HFA-120), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-5088. 

SUPPLEMENTARY  INFORMATION: 


L  Background 

The  PDUFA  (Pub.  L.  102-571),  as 
amended  by  the  FDAMA  (Pub.  L.  105- 
115),  estabUshes  three  different  kinds  of 
user  fees.  Fees  are  assessed  on:  (1) 
Certain  types  of  appUcations  and 
supplements  for  approval  of  drug  and 
biological  products,  (2)  certain 
establishments  where  such  products  are 
made,  and  (3)  certain  products  (21 
U.S.C.  379h(a)).  When  certain 
conditions  are  met,  FDA  may  waive  or 
reduce  fees  (21  U.S.C.  379h(d)). 

For  1998  through  2002,  under  the 
amendments  enacted  in  the  FDAMA, 
the  application  fee  rates  are  set  in  the 
statute,  but  are  to  be  adjusted  annuaUy 
for  cumulative  inflation  since  1997. 
Total  application  fee  revenues  are 
structured  to  increase  or  decrease  each 
year  as  the  number  of  fee-paying 
applications  submitted  to  FDA  increases 
or  decreases  (workload  adjustment). 

For  1998  through  2002,  FDA  is 
required  to  set  fee  rates  for 
estabUshment  and  product  categories 
each  year,  so  that  the  total  fee  revenue 
from  each  of  these  two  categories  are 
projected  to  be  equal  to  the  total 
revenue  FDA  expects  to  collect  from 
appUcation  fees  that  year.  This 
procedure  continues  the  arrangement 
under  which  one-third  of  the  total  user 
fee  revenue  is  projected  to  come  from 
each  of  the  three  types  of  fees- 
application  fees,  establishment  fees,  and 
product  fees. 

This  notice  establishes  fee  rates  for  FY 
1999  for  appUcation,  establishment,  and 
product  fees.  These  fees  are  retroactive 
to  October  1, 1998,  and  will  remain  in 
effect  through  September  30, 1999.  For 
fees  already  paid  on  applicaticns  and 
supplements  submitted  on  or  after 


70798       Federal  Register /Vol.  63,  No.  245 /Tuesday,  December  22;  1998 /Notices 


October  1, 1998,  FDA  will  bill 
applicants  for  the  difierence  between 
fees  paid  and  fees  due  under  the  new  fee 
schedule.  For  applications  and 
supplements  submitted  after  December 
31, 1998,  the  new  fee  schedule  must  be 
used,  hivoices  for  establishment  and 
product  fees  for  FY  1999  will  be  issued 
in  December  1999,  using  the  new  fee 
schedules. 

n.  Inflation  and  Workload  Adjustment 
Process 

The  PDUFA,  as  amended  by  the 
FDAMA,  provides  that  fee  rates  for  each 
FY  shall  be  adjusted  by  notice  in  the 
Federal  Register.  The  adjustment  must 
reflect  the  greater  of:  (1)  The  total 
percentage  change  that  occurred  during 
the  preceding  FY  in  the  Consumer  Price 
Index  (CPI),  or  (2)  the  total  percentage 
pay  change  for  that  FY  for  Federal 
employees  stationed  in  the  Washington, 
DC  metropolitan  area.  The  FDAMA 
provides  for  this  annual  adjustment  to 
be  cumulative  and  compounded 
annually  after  1997  (see  21  U.S.C, 
379h(c)(l)). 

The  FDAMA  also  structures  the  total 
application  fee  revenue  to  increase  or 
decrease  each  year  as  the  niunber  of  fee- 
paying  appUcations  submitted  to  FDA 
increases  or  decreases.  This  provision 
allows  revenues  to  rise  or  fall  as  this 
portion  of  FDA's  workload  rises  or  falls. 
To  implement  this  provision  each  year, 
FDA  will  estimate  the  number  of  fee- 
paying  applications  it  anticipates 
receiving.  The  number  of  applications 
estimated  will  then  be  multiplied  by  the 
inflation-adjusted  statutory  application 
fee.  This  calculation  will  produce  the 
FDA  estimate  of  total  application  fee 
revenues  to  be  received. 

The  PDUFA  also  provides  that  FDA 
shall  adjust  the  rates  for  establishment 
and  product  fees  so  that  the  total 
revenues  from  each  of  these  categories 
is  projected  to  equal  the  revenues  FDA 
expects  to  collect  from  application  fees 
that  year.  The  FDAMA  provides  that  the 
new  fee  rates  based  on  these 
calculations  be  adjusted  within  60  days 
after  the  end  of  each  FY  (21  U.S.C. 
379h(c)(2)). 

m.  Inflation  Adjustment  and  Estimate 
of  Total  Application  Fee  Revenue 

The  FDAMA  provides  that  the 
application  fee  rates  set  out  in  the 
statute  be  adjusted  each  year  for 
cumulative  inflation  since  1997.  It  also 
provides  for  total  application  fee 
revenues  to  increase  or  decrease  based 
on  increases  or  decreases  in  the  number 
of  fee-paying  applications  submitted. 


A.  Inflation  Adjustment  to  Application 
Fees 

Application  fees  are  assessed  at 
different  rates  for  qualifying 
applications  depending  on  whether  the 
applications  require  clinical  data  on 
safety  or  effectiveness  (other  than 
bioavailability  or  bioequivalence 
studies)  (21  U.S.C.  379h(a)(l)(A)  and 
(b)).  Applications  that  require  clinical 
data  are  subject  to  the  full  application 
fee.  Applications  that  do  not  require 
clinical  data  and  supplements  that 
require  clinical  data  are  assessed  one- 
half  the  fee  of  applications  that  require 
clinical  data.  If  FDA  refuses  to  file  an 
application  or  supplement,  75  percent 
of  the  application  fee  is  refunded  to  the 
appUcant  (21  U.S.C.  379h(a)(lHD)). 

The  application  fees  described 
previously  are  set  out  in  the  FDAMA  for 
1999  ($256,338  for  appUcations 
requiring  clinical  data,  and  $128,169  for 
applications  not  requiring  clinical  data 
or  supplements  requiring  clinical  data) 
(21  U.S.C.  379h(b)(l)),  but  must  be 
adjusted  for  cumulative  inflation  since 
1997.  That  adjustment  each  year  is  to  be 
the  greater  of:  (1)  The  total  percentage 
change  that  occurred  during  the 
preceding  FY  in  the  CPI  (all  items;  U.S. 
city  average):  or  (2)  the  total  percentage 
pay  change  for  that  FY  for  Federal 
employees,  as  adjusted  for  any  locality- 
based  payment  applicable  to  employees 
stationed  in  the  District  of  Columbia. 
The  FDAMA  provides  for  this  annual 
adjustment  to  be  ctunulative  and 
compounded  annually  after  1997  (see  21 
U.S.C.  379h(c)). 

The  adjustment  for  FY  1998  was  2.45 
percent  (62  FR  64849,  December  9, 
1997).  This  was  the  greater  of  the  CPI 
increase  for  FY  1997  (2.15  percent)  and 
the  increase  in  applicable  Federal 
salaries  (2.45  percent). 

The  adjustment  for  FY  1999  is  3.68 
percent.  This  is  the  greater  of  the  CPI 
increase  for  FY  1998  (1.49  percent)  and 
the  increase  in  applicable  Federal 
salaries  (3.68  percent). 

Compounding  these  amounts  (1.0245 
times  1.0368)  yields  a  total  compounded 
inflation  of  6.22  percent  for  FY  1999. 
The  adjusted  application  fee  rates  are 
computed  by  applying  the  inflation 
percentage  for  FY  1999  (106.22  percent) 
to  the  FY  1999  statutory  appUcation  fee 
rates  stated  previously.  For  FY  1999  the 
adjusted  application  fee  rates  are 
$272,282  for  appUcations  requiring 
clinical  data,  and  $136,141  for 
appUcations  not  requiring  clinical  data 
or  supplements  requiring  clinical  data. 
These  amounts  must  be  submitted  with 
all  appUcations  during  FY  1999. 


B.  Estimate  of  Total  Application  Fee 
Revenue 

Total  appUcation  fee  revenues  for 
1999  will  be  determined  by  the  number 
of  fee-paying  applications  FDA  receives 
in  FY  1999  (from  October  1,  1998, 
through  September  30, 1999)  multipUed 
by  the  fee  rates  calculated  in  the 
preceding  paragraph.  Before  fees  can  be 
set  for  establishment  and  product  fee 
categories,  each  of  which  are  projected 
to  be  equal  to  total  revenues  FDA 
collects  from  application  fees,  FDA 
must  first  estimate  its  total  1999 
appUcation  fee  revenues.  To  do  this 
FDA  has  traditionally  calculated  the 
number  of  full  appUcation  fees  FDA 
received  in  the  preceding  fiscal  year, 
made  an  allowance  for  waivers  and 
exemptions,  and  used  that  figure  as  a 
basis  for  estimating  the  next  year's 
appUcation  volume. 

For  FY  1998,  FDA  received  and  filed 
101  human  drug  applications  that 
require  clinical  data  for  approval,  23 
that  did  not  require  clinical  data  for 
approval,  and  93  supplements  to  human 
drug  applications  that  require  clinical 
data  for  approval.  Because  applications 
that  do  not  require  clinical  data  and 
supplements  that  require  clinical  data 
are  assessed  only  one-half  the  full  fee, 
the  equivalent  number  of  these 
appUcations  subject  to  the  full  fee  is 
determined  by  summing  these 
categories  and  dividing  by  2.  This 
amount  is  then  added  to  the  niunber  of 
applications  that  require  clinical  data  to. 
arrive  at  the  equivalent  number  of 
applications  that  may  be  subject  to  full 
application  fees. 

In  addition,  as  of  September  30, 1998, 
FDA  assessed  fees  for  three  applications 
that  required  clinical  data,  one 
appUcation  that  did  not  require  clinical 
data,  and  one  supplement,  all  of  which 
were  refused  filing  or  withdrawn  before 
fiUng.  After  refunds,  the  full  application 
paid  one-fourth  the  full  application  fee 
and  is  counted  as  one-foiuth  of  an 
appUcation,  and  the  appUcation  that  did 
not  require  clinical  data  and  the 
supplement  each  paid  one-eighth  of  the 
full  application  fee  and  are  each 
counted  as  one-eighth  of  an  appUcation. 

Using  this  methodology,  the 
approximate  equivalent  number  of 
appUcations  that  required  cUnical  data 
and  were  subject  to  fees  in  FY  1998  was 
160,  before  any  exemptions,  waivers  or 
reductions.  Under  the  FDAMA,  FDA 
may  waive  fees  for  certain  small 
businesses  submitting  their  first 
application  and  certain  orphan  products 
are  exempted  bom  appUcation  fees.  In 
addition,  the  FDAMA  excludes  fit>m 
fees  bulk  biological  products  that  are 
further  manufactured,  and  provides 
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e:  ( options  for  certain  supplements  for 
p  I  diatric  indications.  In  FY  1998 
waivers  or  exemptions  applied  to  41.5 
equivalents  of  full  applications. 
Therefore,  based  solely  on  1998  data, 
FpA  estimates  that  approximately  118.5 . 


( 


I  >0  minus  41.5)  equivalent 


applications  that  require  clinical  data 
wall  qualify  for  fees  in  FY  1999,  after 
allowing  for  exemptions,  waivers,  or 
reductions. 

This  estimate  based  on  the  data  from 
1998  alone  predicts  a  substantial  drop 
in  applications,  and  represents  a 

Table  1. 


substantial  departure  from  FDA 
experience  over  the  past  5  years.  Over 
that  period  the  estimated  number  of  fee- 
paying  applications  increased  fairly 
consistently  at  a  rate  of  about  7  percent 
each  year,  as  set  out  in  Table  1  of  this 
document. 


Since  the  volume  of  fee-paying 
amplications  FDA  received  in  1998 
represents  such  a  substantial  departure 
&0m  the  trend  experienced  over  the 
pnevious  5  years,  and  since  sharp 
changes  produce  disruptive  volatility  in 
both  fees  and  revenues,  FDA 
reexamined  the  process  to  be  used  in 
estimating  the  next  year's  application 
voliune.  FDA  considered  several 
different  approaches  (continuation  of 
current  method,  using  a  2-  or  3-year 
rolling  average,  and  linear  regression) 
and  chose  the  linear  regression 
projection  method  as  the  best  alternative 
fpr  this  estimate. 

Linear  regression  is  well  suited  to 
situations  like  this  where  there  are 
several  years  of  historical  data,  the 
potential  exists  for  shifts  from  year-to- 
y^ar,  and  there  is  no  obvious  causative 
rbitionale  to  reasonably  predict  the  year- 
tpryear  fluctuations.  It  also  provides  a 


damping  effect  on  year-to-year  fee  and 
revenue  fluctuations  and  allows  for 
more  stability  in  both  fee  levels  paid  by 
industry  and  in  agency  resource 
planning.  Under  this  approach,  the 
analysis  takes  into  account  the  number 
of  fee-paying  PDUFA  submissions  each 
year  since  PDUFA  began  in  1993, 
adjusts  those  niunbers  conservatively  to 
reflect  additional  exemptions/waivers 
that  would  have  been  granted  between 
1993  and  1997  if  the  current  law 
governing  exemptions  and  waivers  had 
been  in  effect  then,  and  Hts  the  best  line 
to  those  data  points.  The  extension  of 
that  line  to  the  next  year  estimates  the 
number  of  submissiolis  for  that  yefir. 
Beginning  now  for  FY  1999,  FDA  will 
make  this  annual  estimate  based  on  a 
linear  regression  analysis  of  data  on  all 
fee-paying  full  application  equivalent 
submissions  from  1993  through  the 
latest  year  (1998  in  this  case). 


\ 


This  will  mean  that  our  estimated 
number  of  applications  will  be  higher  in 
1998  than  it  would  have  been  under  our 
previous  estimating  method.  It  will  also 
mean  that  in  future  years,  if  there  is  a 
sudden  rise  in  application  volume,  the 
regression  analysis  process  will  dampen 
the  effect  of  such  year-to-year  increases 
as  well.  We  believe  that  this  is  a  fair  and 
reasonable  approach,  and  that  it  will 
insulate  fees  and  revenues  &t>m 
significant  fluctuations  that  may  occur 
in  any  single  year. 

Using  this  approach,  a  linear 
regression  line  based  on  the  adjusted 
number  of  fee-paying  full  application 
equivalent  submissions  since  1993 
projects  the  receipt  of  150  fee-paying 
full  application  equivalent  submissions 
in  1999,  as  reflected  in  Table  2  and  the 
graphic  of  this  document. 


TABLE  2. 

Year 

1993 

1994 

1995 

1996 

1997 

1998 

1999 

/ 

R 

i 

Ijusted  Fee- 
Paying  Full 
Application 
Equivalents 
egression 
Line 

101.0 
T03.9 

108.9 
111.6 

112.5 
119.3 

136.3 
127.0 

161.5 
134.6 

118.5 
142.3 

150.0 

1 
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The  total  FY  1999  application  fee 
■evenue  is  estimated  by  multiplying  the 
adjusted  application  fee  rate  ($272,282) 
y  the  equivalent  number  of 
ipplications  projected  to  qualify  for  fees 
n  FY  1999  (150),  for  a  total  estimated 
pplication  fee  revenue  in  1999  of 
(40,842,300.  This  is  the  amount  of 
revenue  that  FDA  is  also  expected  to 
derive  both  from  establishment  fees  and 
jfrom  product  fees. 

IV.  Fee  Calculations  for  Establishment 
and  Product  Fees 

A.  Establishment  Fees 

At  the  beginning  of  FY  1998  the 
BStablishment  fee  was  based  on  an 
estimate  of  275  establishments  subject 
to  fees.  By  the  end  of  FY  1998,  343 
BStablishinents  qualified  for  and  were 


billed  for  establishment  fees,  before  all 
decisions  on  requests  for  waivers  or 
reductions  were  made.  We  estimate  that 
a  total  of  25  establishment  fee  waivers 
will  be  granted  in  1998,  for  a  net  of  318 
fee-paying  establishments.  In  FY  1999 
fees  will  be  based  on  an  estimate  of  318 
establishments  paying  fees  after  taking 
waivers  into  account.  The  fee  per 
establishment  is  determined  by  dividing 
the  adjusted  total  fee  revenue  to  be 
derived  from  establishments 
($40,842,300),  by  the  estimated  318 
establishments,  for  an  establishment  fee 
rate  for  FY  1999  of  $128,435  (rounded 
to  the  nearest  dollar). 

B.  ProductFees 

At  the  beginning  of  FY  1998  the 
product  fee  was  based  on  an  estimate 
that  2,100  products  would  be  subject  to 

Table  3. 


product  fees.  By  the  end  of  FY  1998, 
2,279  products  qualified  and  were  billed 
for  product  fees  before  all  decisions  on 
requests  for  waivers  or  reductions  were 
made.  Assuming  that  there  will  be  about 
55  waivers  granted,  FDA  estimates  that 
2,224  products  will  qualify  for  product 
fees  in  FY  1999,  after  allowing  for 
waivers  and  exemptions.  Accordingly, 
the  FY  1999  product  fee  rate  is 
determined  by  dividing  the  adjusted 
total  fee  revenue  to  be  derived  from 
product  fees  ($40,842,300)  by  the 
estimated  2,224  products  for  a  product 
fee  rate  of  $18,364  (rounded  to  the 
nearest  dollar). 

V.  Adjusted  Fee  Schedules  for  FY  1999 

The  fee  rates  for  FY  1999  are  set  out 
in  Table  3  of  this  document. 


Fee  Category 

Applications 

Requiring  clinical  data  ; 

Not  requiring  clinical  data 

Supplements  requiring  clinical  data ~ 

Establishments ~ — •• • 

Products 


Fee  Rates  For  FY  1999 


$272,282 
$136,141 
$136,141 
$128,435 
S18.364 


VI.  Implementation  of  Adjusted  Fee 
Schedule 

A.  Application  Fees 

Any  application  or  supplement 
subject  to  fees  under  the  PDUFA  that  is 
submitted  after  December  31, 1998, 
must  be  accompanied  by  the 
appropriate  application  fee  established 
in  the  new  fee  schedule.  Payment  must 
be  made  in  United  States  currency  by 
check,  bank  draft,  or  U.S.  postal  money 
order  payable  to  the  order  of  the  U.S. 
Food  and  Drug  Administration.  Please 
include  the  user  fee  ID  number  on  your 
dieck. 
Your  check  can  be  mailed  to:  Food 
and  Drug  Administration,  P.O.  Box 
360909,  Pittsburgh,  PA  15251-6909. 
If  checks  are  to  be  sent  by  a  courier 
that  requests  a  street  address,  they 
can  be  sent  to:  Mellon  Bank,  Three 
Mellon  Bank  Center,  27th  Floor 
(FDA  360909),  Pittsburgh,  PA 
15259-COOl.  (Note:  This  Mellon 
Bank  Address  is  for  courier 
delivery  only.)  Please  make  sure 
that  the  FDA  P.O.  Box  number  (P.O. 
Box  360909)  is  on  the  enclosed 
check. 
FDA  will  bill  applicants  who 
submitted  application  fees  between 
October  1, 1998,  and  December  31, 
1998,  based  on  the  adjusted  rate 
schedule. 


B.  Establishment  and  Product  Fees 

By  December  31, 1998,  FDA  will  issue 
invoices  for  establishments  and  product 
fees  for  FY  1999  under  the  new  fee 
schedules.  Payment  will  be  due  by 
January  31, 1999.  FDA  will  issue 
invoices  in  October  1999  for  any 
products  and  establishments  subject  to 
fees  for  FY  1999  that  qualify  for  fees 
after  the  December  1998  billing. 

.    Dated:  December  15, 1998. 

WillUm  K.  Hubbard, 

Associate  Commissioner  for  Policy 

Coordination. 

(PR  Doc.  9&-33831  Filed  12-21-98;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Indian  Health  Service 

List  of  Recipients  of  Indian  Health 
Scholarship  Under  the  Indian  Health 
Scholarship  Program 

The  regulations  governing  Indian 
Health  Care  Improvement  Act  Programs 
(Pub.  L.  94-437)  provide  a  42  CFR 
36.334  that  the  Indian  Health  Service 
shall  publish  annually  in  the  Federal 
Register  a  list  of  recipients  of  Indian 
Health  Scholarships,  including  the 
name  of  each  recipient,  school  and 


tribal  affiliation,  if  applicable.  These 
scholarships  were  awarded  under  the 
authority  of  Section  103  trnd  104  of  the 
Indian  Health  Care  Improvement  Act,  25 
U.S.C.  1613-1613a.  as  amended  by  the 
Indian  Health  Care  Amendments  of 
1988,  Pub.  L.  100-713. 

The  following  is  a  list  of  Indian 
Health  Professions  Scholarship 
Recipients  for  Fiscal  Year  1998: 

Abies,  Millicent  Elaine,  University  of  Kansas, 

Choctaw  Nation  of  Oklahoma 
Abold-Arellano.  Carol  Ann,  University  of 

South  Dakota,  Oglala  Sioux  of  the  Pine 

Ridge  Reservation 
Adair,  Roger  Willard,  Arizona  State 

University,  Cherokee  Nation  of  Oklahoma 
Adams,  Hayley  M.,  University  of  Alaska/ 

Anchorage,  Nenana  Native  Association.  AK 
Aguilar,  Dolores  E.,  Presentation  College, 

Cheyenne  River  Sioux  Tribe 
Akers,  Margaret  Ann,  University  of  Tulsa, 

Muskogee  (Creek)  Nation,  Oklahoma 
Albert,  Corrina  D.,  University  of  New 

Mexico,  Pueblo  of  Laguna 
Alexander,  Andrea  Lynn,  Oklahoma  State 

University,  Seminole  Nation  of  Oklahoma 
Alexander,  Lisa  Kalliah.  University  of 

Washington  School  of  Med.,  Confederated 

Tribes  of  the  Grand  Ronde 
Allery,  Crystal  Vemelle,  Minot  State 

University,  Turtle  Mountain  Band 

Chippewa 
Allick,  Albert  P.,  University  of  Minnesota 

Duluth  Med  School.  Turtle  Mountain  Band 

of  Chippewa 
Allison,  Rochelle  Jade,  Unive»-sity  of  New 

Mexico,  Navajo  Tribe  of  AZ.  NM,  ft  UT 
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Amiotte,  Halona  Sioux,  South  Dakota  State 
University,  Yurok  Tribe  of  the  Yurok 
Reservation,  CA 
Ammesmaki,  Frank  P.,  University  of  North 

Dakota.  Fond  de  Lac  Band — MN  Chippewa 
Anderson,  Tarina  Kay,  University  of 
Southern  Mississippi,  Mississippi  Band  of 
Choctaw  Indians 
Anderson,  Veronica  Daneile,  Connors  State 

College,  Cherokee  Nation  of  Oklahoma 
Anderson,  Zachariah  Jessie,  University  of 
North  Dakota,  Muskogee  (Creek)  Nation, 
OK 
Antone-Morton,  Jerrilene  Denise,  University 
of  Arizona.  Navajo  Tribe  of  AZ,  NM,  &  UT 
Antonio,  John  Emery,  Baylor  University, 

Pueblo  of  Laguna,  NM 
Apple,  Jennifer  Lynn,  Old  Dominion 

University,  Choctow  Nation  of  Oklahoma 
Archuleta,  Flora,  University  of  New  Mexico, 

Hualapai  Indian  Tribe,  AZ 
Arkie,  Carolyn  Ann,  New  Mexico  State 

University,  Pueblo  of  Acoma,  NM 
Armentrout,  Estelle  Marjorie,  Salish  Kootenai 
College,  Northern  Cheyenne  Tribe, 
Montana 
Ameson,  Richelle  Marie,  Washington  State 
University,  Central  Council  of  Tlingit  k 
Haida  Indian  Tribes,  AK 
Arviso,  Angela,  University  of  New  Mexico, 

Navajo  Tribe  of  AZ,  NM.  &  UT 
Atdtty,  Nicole  Robin,  University  of  New 
Mexico/Gallup,  Navajo  Tribe  of  AZ,  NM,  k 
UT 
Atsitty,  Nicole  Frances,  University  of 

Arizona,  Navajo  Tribe  of  AZ,  NM  ft  UT 
Axure,  Angela  Rose,  University  of  North 

Dakota,  Turtle  Mountain  Chippewa 
Baha-Alchesay,  Jaki.  Northern  Arizona 

University,  White  Mountain  Apache  Tribe 
Bean,  Michael  Scott,  Austin  College, 

Cherokee  Nation  of  Oklahoma 
Bearpaw,  Ernest  Lee,  University  of  Great 

Falls,  Blackfeet  Tribe,  Montana 
Beauchamp,  Sandra  S.,  San  Francisco  State 
University  School  of  Social  Welfare,  Three 
Affiliated  Tribes,  Ft.  Berthold 
Beaumont,  Shane  David,  Montana  Tech/ 
Computer  Science,  Crow  Tribe  of  MT 
Begay,  Andreana.  University  of  New  Mexico/ 

Gallup,  Navajo  Tribe  of  AZ,  NM,  ft  UT 
Begay.  Helena  Elsie,  Phoenix  College,  Navajo 

TribeofAZ,  NM.ftUT 
Begay,  Julie  Ann,  Dakota  Wesleyan 

University,  Lower  Brule  Sioux,  SD 
Begay,  Keithetta,  Northern  Arizona 

University,  Navajo  Tribe  of  AZ,  NM,  ft  UT 
Begay,  Miranda,  University  of  New  Mexico, 

Navajo  Tribe  of  AZ,  NM,  ft  UT 
Begay,  Pierrette  Rose,  Arizona  State 

University,  Navajo  Tribe  of  AZ,  NM,  ft  UT 
Begay,  Tamana  Dollicia,  Revelle  College  at 
University  of  CA/SD.  Navajo  Tribe  of  AZ. 
NM,ftUT 
Begaye,  Brandon  Wayne,  Northern  Arizona 

University,  Navajo  Tribe  of  AZ,  NM,  ft  UT 
Behymer.  Virginia  May,  University  of  Alaska/ 

Anchorage,  Aleut 
Bekes,  Kimberly  Dawn,  University  of  New 
Mexico,  Navajo  Tribe  of  AZ,  NM,  ft  UT 
Belgarde,  Vita  Ann,  University  of  North 
Etekota,  Turtle  Mountain  Band  of 
Chippewa 
Belgrade,  Debra  Ann,  Medcenter  One,  Turtle 
Mountain  Band  of  Chippewa 


Bell.  Jason  Burton.  University  of  North 
Dakota,  Three  Affiliated  Tribes,  FL 
Berthold 
Benally,  Max  Joe,  Northern  Arizona 

University,  Navajo  Tribe  of  AZ,  NM,  ft  UT 
Benally,  Romancelita,  University  of  Arizona, 

Navajo  Tribe  of  AZ,  NM,  ft  UT 
Benally,  Shawn  T.,  University  of  New 

Mexico,  Navajo  Tribe  of  AZ,  NM,  ft  UT 
Benedict,  Alison  Mary,  University  of 

Michigan,  St.  Regis  Band— Mohawk,  NY 
Bercier,  Christine  Marie,  University  of  North 
Dakota,  Turtle  Mountain  Band  of 
Chippewa 
Berquist,  Melissa  Dawn,  University  of  North 
Dakota,  Turtle  Mountain  Band  of 
Chippiewa 
Berryhill,  Edwina  Rae,  University  of  Tulsa, 

Navajo  Tribe  of  AZ,  NM,  ft  UT 
Berryhill,  Tishanda  Leigh,  University  of  Utah 
College  of  Medicine,  Muskogee  (Creek) 
Nation,  OK 
Bighorn,  Lisa  Elaine.  Oklahoma  College  of 

Medicine  ft  Surgery,  Assiniboine  ft  Sioux 
Bighorn,  Prairie  Rose,  Rocky  Mountain 
College,  Assiniboine  ft  Sioux  of  Fort  Peck, 
MT 
Bivins,  John  David,  Dartmouth  Medical 

School,  Cherokee  Nation  of  OK 
Blackdee,  Elliot  Wade,  University  of 
Wisconsin,  Ho-Chunk  Nation  (Formerly  WI 
Winnebago) 
Blair,  Wendy  Suzanne,  University  of  Texas 
Medical  School  at  San  Antonio,  Comanche 
of  OK 
Boatwight.  Melinda  Lea,  East  Central 
University,  Choctaw  Nation  of  OK 
Boloz,  Angelita  Colleen,  University  of  New 

Mexico.  Navajo  Tribe  of  AZ,  NM,  ft  UT 
Boimet,  Bryan  Edward,  University  of 

Missouri,  Choctaw  Nation  of  OK 
Boot,  Maryjo,  University  of  Arizona  College 

of  Pharmacy,  Pueblo  of  Zuni  Tribe,  NM 
Booth,  Geri  Lynn,  Bellin  College  of  Nursing, 
Lac  Courte  Oreilles  Band  of  Lake  Superior 
Chippevta 
Booth,  Sheila  Marie,  Lake  Area  Technical 

Institute,  Oglala  Sioux  Tribe,  SD 
Boudreau,  Elsie  Rose,  University  of  Alaska, 

Alaskan 
Bourque-Wilton,  Leanna  Sheree,  Lake 
Superior  State  University,  Sault  Ste,  Marie 
Tribe-Chippewa 
Bowling,  April  Shea,  University  of 

Oklahoma,  Cherokee  Nation  of  OK 
Boyd,  Irene  Ellen,  Allegheny  University  of 

Health  Sciences,  Menominee  Indian  of  WI 
Brandt,  Julie  Marie,  Park  College,  Iowa  of  KS 

ftNE 
Brinson,  Timothy  James,  East  Central 

University,  Citizen  Band  Potawatomi  of  OK 
Brockie,  Teresa  N.,  University  of  North 

Dakota,  Fort  Belknap 
Brooks,  Shelly  Beth,  University  of  Arkansas- 

Fayetteville,  Cherokee  Nation  of  OK 
Brown.  Gerald  Ray,  Southwestern  Oklahoma 

State  University,  Cherokee  Nation  of  OK 
Brown,  Ryan  David,  University  of  Oklahoma, 

Choctaw  Nation  of  OK 
Brown-Evans,  Dana  Renee,  University  of 
Oklahoma  Health  Sciences  Center, 
Muskogee  (Creek)  Nation,  OK 
Bruce,  Troy  Alan,  Presentation  College, 

Turtle  Mountain  Band  of  Chippewa 
Brunoe,  Camella  Lynn,  Oregon  Health 
Sciences  University/Nursing,  Pueblo  of 
Laguna 


Buckles,  Paula  Kaye,  Miles  Community 

College,  Assiniboine  ft  Sioux  Tribes 
Buckley,  Erica  Dawn,  East  Central  Oklahoma 
State  University,  Muskogee  (Creek)  Nation 
of  OK 
Bueno-Canapo,  Stephanie  Ann,  Yakima 
Valley  Conmiunity  College,  Confederated 
Yakima 
Buffalo,  Faith  Arlene,  Presentation  College, 

Cheyenne  River  Sioux  Tribe 
Buford,  Amanda  Dawn,  Northeastern  State 

University,  Cherokee  Nation  of  Oklahoma 
Bull  Chief,  Liia  Kay,  Montana  State 

University,  Crow  Tribe  of  Montana 
Bush,  Gerald  Ray,  University  of  Arizona 
College  of  Medicine,  White  Mountain 
Apache,  Fort  Apache 
Bushnell,  Charles  Brent,  Southwestern 
Oklahoma  State  University,  Eastern 
Shawnee  Tribe  of  OK 
Caboni,  Melendy  Laura,  University  of  New 

Mexico,  Navajo  Tribe  of  AZ,  NM,  ft  UT 
Cain,  Marcia  L,  University  of  Montana 
School  of  Pharmacy,  Sitka  Tribe 
Community  Association 
Calac,  Daniel  Joseph,  Harvard  Medical 
School,  Pauma  Band  of  Luiseno  Mission 
Indians,  CA 
Caldwell,  Troy  Tinsley,  University  of 

Oklahoma,  Cherokee  Nation  of  Oklahoma 
Campbell,  Gabriel  Antonio,  University  of 
North  Dakota.  Confederated  Salish  ft 
Kootenai 
Campbell,  Jamie  Renae,  East  Central 

University.  Muskogee  (Creek)  Nation  of  OK 
Camplain,  Jamie  Lynn,  University  of 
Oklahoma  Dental  School,  Choctaw  Nation 
of  OK 
Camplain-Sudderth,  Lisa  Nichole,  University 
of  Oklahoma  Health  Sciences  Center, 
Choctaw  Nation  of  OK 
Carlos,  Angela  Mary,  University  of  North 

Dakota,  Seneca  Nation  of  NY 
Carlson,  Gwendolyn  A.,  West  Virginia 

Wesleyan  College,  Aleut,  AK 
Carpio,  Jean  Marie,  University  of  New 
Mexico  College  of  Pharmacy,  Pueblo  of 
Laguna,  NM 
Carroll,  Ian  Lome,  University  of  Washington 

School  of  Medicine,  Alaskan 
Caruso,  Sam  Ernest,  East  Central  Oklahoma 
State  University,  Seminole  Nation  of  OK 
Gary,  Brenda  Lee,  University  of  Wisconsin, 

Oneida  Tribe  of  Wisconsin 
Cavazos,  Lisa  Renee,  University  of 
Wisconsin,  Lac  Courte  Oreilles  Band  of 
Lake  Superior  Chippewa 
Charles,  Tracey  Roseann,  University  of 

Memphis,  Choctaw  Nation  of  OK 
Charlie,  Josephine  Ann,  Weber  State 

University,  Navajo  Tribe  of  AZ,  NM,  ft  UT 
Charlie,  Julius  Ray,  University  of  New 
Mexico/ Albuquerque,  Navajo  Tribe  of  AZ. 
NM.&UT 
Charlo,  Joseph  Donald,  University  of 
Montana,  Confederated  Salish  ft  Kootenai 
Tribes 
Chatter,  Teddy  Duke.  University  of  Utah. 

Navajo  Tribe  of  AZ,  NM,  ft  UT 
Ghee,  Lawrence,  University  of  New  Mexico. 

Navajo  Tribe  of  AZ,  NM,  ft  UT 
Chelberg,  Robert  Paul,  University  of 
Missouri,  Minnesota  Chippewa  Tribe  (6 
component  reservations) 
Chouteau,  Christine  Wilma,  Dartmouth 
Medical  School.  Cherokee  Nation  of  OK 
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( Ihristensen,  Kim  Ann,  University  of  New 

Mexico.  Navajo  Tribe  of  AZ.  NM.  &  UT 
I  Ihythlook,  William  T..  Loma  Linda 

University,  Alaskan 
]lancy,  Vanessa  Mae,  Miles  Community 

College,  Assiniboine  &  Sioux  Tribes 
i  ;;iark,  Doirance  Dean,  University  of  Michigan 

Dental  School,  Assiniboine  &  Sioux  Tribes 
I  ;iarke.  Alberta  D.,  Dine  College,  Navajo  Tribe 

ofAZ,NM,&UT 
<  liarke,  David  Eric,  Pacific  University  of 

College,  Santa  Ynez  Band  of  Chumash,  CA 
I  Ilauschee,  Rachel  Sue,  Grand  Canyon 

College,  Navajo  Tribe  of  AZ.  NM,  &  UT 
]lay,  Rondella  Evelyn,  Eastern  Central 

Oklahoma  State  University,  Three 

Affiliated  Tribes— Ft.  Berthold 
3oer-Myers,  Melissa  Lynn,  University  of 

Missouri,  Choctaw  Nation  of  OK 
Zollins,  Candyce  Cole,  Massachusetts  College 

of  Pharmacy,  Choctaw  Nation  of  OK 
London,  William  Roger,  University  of  Mary, 

Standing  Rock  Sioux  ND  &  SD 
Conner,  Bonita  Faye,  University  of  North 

Dakota,  White  Earth  Band-Minnesota 

Chippewa  Tribe 
Zonners,  Tina  Jean,  State  University  of  NY/ 

Oswego/ ACC.  St.  Regis  Band  of  Mohawk 

Indians,  NY 
[Renter,  Ken  Lee,  Rocky  Mountain  College, 

Crow  Tribe  of  MT 
[}oon.  Teresa  Lynne,  East  Central  University, 

Seminole  Nation  of  OK 
[]ooper,  Benjamin  Dale,  Northeastern  State 

University,  Cherokee  Nation  of  Oklahoma 
Cox,  Brian  Christopher,  George  Fox 

University,  Turtle  Mountain  Band  of 

Chippewa 
Clravatt,  Jay  Patrick,  Rose  State  College, 

Seminole  Nation  of  Oklahoma 
Crebs,  Jolene  Dora,  University  of  Great  Falls. 

Chippewa — Cree  Indians,  MT 
Credo,  Katherine  Morris.  University  of  Tex 

Med  Branch  at  Galveston,  Navajo  Tribe  of 

AZ.  NM,  &  UT 
Crisp,  Ronda  Crystal,  Tri-County  Community 

College,  Eastern  Band  of  Cherokee  Indians 

ofNC 
Crissler,  Mary  Jo,  University  of  North  Dakota, 

Turtle  Mountain  Band  of  Chippewa.  ND 
Crocker-Ericson,  Elizabeth  Marie,  University 

of  Southern  California,  Cherokee  Nation  of 

OK 
Cromer,  Kelly  Jenise-,  Southwestern 

Oklahoma  State  University,  Cheyenne- 

Arapaho  Tribes  of  OK 
Cruz,  Mark  Deleon,  University  of  San 

Francisco,  Ysleta  Del  Sur  Pueblo  of  TX 
Culver,  Jennifer  Lyn,  Oklahoma  State 

University,  Cherokee  Nation  of  Oklahoma 
Cummings,  James  Jackson,  Southwestern 

Oklahoma  State  University,  Cherokee 

Nation  of  Oklahoma 
Dahlberg,  Carl  Alex,  California  State 

University.  Fort  Independence  Paiute,  CA 
Dahlen,  Jencie  Kay,  University  of  North 

Dakota,  Turtle  Mountain  Band  of 

Chippewa,  ND 
Dahozy,  Roger  Norman,  Arizona  State 

University,  Navajo  Tribe  of  AZ,  NM,  &  UT 
Dailey,  Samuel,  Arizona  State  University, 

Navajo  Tribe  of  AZ,  NM,  &  UT 
Damon,  Dezbaa  Altaalkii,  Arizona  State 

University,  Navajo  Tribe  of  AZ,  NM,  &  UT 
Daniels,  Letitia  Renita,  Seminole  State 

College,  Seminole  of  Oklahoma 


Daniels,  Virginia,  California  School  of 
Professional  Psychology,  Navajo  Tribe  of 
AZ,  NM,  &  UT 
Daugherty,  Jamie  Suzette,  University  of 

Oklahoma,  Cherokee  Nation  of  Oklahoma 
Davidson,  Kelly  Ann,  Southern  Illinois 

University  at  Carbondale,  Aleut,  AK 
Davis,  Brandy  Darlene,  Southwestern 
Community  College,  Eastern  Band  of 

Cherokee  Indians  of  NC 
Davis,  Daniel  G.,  North  Dakota  State 

University,  Turtle  Mountain  Chippewa 
Davis,  Gloria  Marion,  University  of  North 

Dakota,  Turtle  Mountain  Band  Chippewa, 

ND 
Davis,  Lisa  Marie,  University  of  North 

Dakota/PNU,  Turtle  Mountain  Band 

Chippewa,  ND 
Davis,  Omar  Leneve,  California  State 

University/San  Bemadino,  Hualapai  Indian 

Tribe,  AZ 
Dawes,  Kari  Elaine,  Missouri  Southern  State 

College,  Cherokee  Nation  of  OK 
Dean,  Erica  Rae,  Oklahoma  State  University. 

Choctaw  Nation  of  Oklahoma 
Deardorff,  Cynthia  Ann.  Oklahoma  Baptist 

University,  Absentee-Shawnee  Tribe  of 

Indians  of  OK 
Declay,  Nadia  Lupe,  University  of  Arizona, 

White  Mountain  Apache  Tribe.  AZ 
Decoteau.  Michelle  Germaine.  Turtle 

Mountain  Community  College.  Turtle 

Mountain  Band  of  Chippewa.  ND 
Dellinger.  Diana  Lynne,  Northeastern 

Oklahoma  State  University,  Muskogee 

(Creek)  Nation  of  OK 
Delorme,  Angelynn,  University  of  North 

Dakota,  Turtle  Mountain  Band  of 

Chippewa,  ND 
Delorme,  Carolyn  Marie,  North  Dakota  State 

University,  Turtle  Mountain  Band  of 

Chippewa,  ND 
Dement,  Rachel  Leah,  Emory  University 

School  of  Medicine,  Oglala  Sioux  Tribe  of 

Pine  Ridge,  SD 
Demers,  Larry  John,  University  of  North 

Dakota,  Turtle  Mountain  Band  of 

Chippewa,  ND 
Demery,  Jessica  Kareen,  University  of  North 

Dakota,  Standing  Rock  Sioux  ND  &  SD 
Dennison,  Alex  Ray,  University  of  New 

Mexico/ Albuquerque,  Navajo  Tribe  of  AZ, 

NM,&UT 
Denson,  Kent  Douglas,  University  of 

Oklahoma,  Chicasaw  Nation  of  Oklahoma 
Deroche,  Mary  Louise,  University  of  Great 

Falls.  Blackfeet  Tribe.  MT 
Deshnod,  Sheilah  A..  University  of  New 

Mexico.  Navajo  Tribe  of  AZ,  NM.  &  UT 
Devereaux.  Marvin  Charles,  University  of 

Montana.  Blackfeet  Tribe,  MT 
Devereaux,  Toni  Lynn,  Salish  Kootenai 

College.  Blackfeet  Tribe,  MT 
Dewees,  Aaron  Nicholas,  Georgetown 

College,  Lumbee 
Dick,  Brad  Elliot.  University  of  Kansas. 

Cherokee  Nation  of  OK 
Dickerson.  Daniel  Lee.  College  of  Osteopathic 

Medicine  of  the  Pacific,  Alaskan 
Dillard.  Ursula  Gwynn.  Harvard  College. 

Navajo  Tribe  of  AZ.  NM.  &  UT 
Dineyazhe.  Frances  Lynn.  University  of 

Arizona,  Navajo  Tribe  of  AZ.  NM.  &  UT 
Eagle.  Kathryn  Rae.  University  of  Arizona 

College  of  Medicine,  Three  Affiliated 

Tribes— Ft  Berthold 


Edwards,  Polly  Ann,  University  of 

Oklahoma,  Caddo  Indian  Tribe  of  OK 
Elliott,  Evangela,  Yakima  Valley  Community 

College,  Navajo  Tribe  of  AZ,  NM,  &  UT 
Ellis,  Pamela  Renee.  Arizona  University, 

Navajo  Tribe  of  AZ,  MM,  &  UT 
Emarthla,  Nanelle  Joyce.  University  of 

Central  Oklahoma.  Seminole  Nation  of  OK 
Emery.  Charles  Richard.  Duke  Unviersity 

Med  Ctr  Phy  Asst  Prg,  Cheyenne  River 

Sioux  Tribe,  SD 
Engavo,  Earlene  Debra.  Central  Wyoming 

College,  Arapahoe  Tribe  of  Wind  River 
Eriacho,  Marlene  J.,  University  of  New 

Mexico,  Navajo  Tribe  of  AZ.  NM.  &  UT 
Erickson,  Phyllis  Jean,  Eastern  Washington 

University.  Confederated  Tribes  of  the 

Colville 
Esalio,  Stacy  Gwen,  University  of  New 

Mexico,  Pueblo  of  Zuni  Triben,  NM 
Eschiti,  James  Edwards,  University  of  Central 

Oklahoma,  Comanche  Indian  Tribe  of  OK 
Eskeets,  Leann  Dora,  University  of  New 

Mexico/Albuquerque,  Navajo  Tribe  of  AZ. 

NM.&UT 
Etter.  Evangeline  Riggs,  Oklahoma  City 

University.  Navajo  Tribe  of  AZ.  NM.  ft  UT 
Evan,  Mona  I.,  University  of  Alaska,  Kake 

Oiganized  Village 
Evans.  Rosella  Evelyn.  Salish  Kootenai 

College,  Shoshone-Brannock  Tribes,  Ft 

Hall  6 

Factor,  Stephen  Walter,  The  University  of 

Oklahoma.  Muskogee  (Creek)  Nation  of  OK 
Fain,  Julie  Elizabeth,  Oklahoma  State 

University,  Choctaw  Nation  of  OK 
Fairbanks,  Barbara  Ann,  Northwest  Technical 

College,  White  Earth  Band— MN  Chippewa 
Ficken,  April  Rachelle.  University  of 

Oklahoma  Health  Sciences  Center, 

Chickasaw  Nation  of  Oklahoma 
Filteau,  Sarah  Louise,  Bellin  College  of 

Nursing,  Bad  River  Band  of  Chippewa,  WI 
Fitzpatrick,  Robin  Dawn,  University  of 

Oklahoma,  Crow  Tribe  of  Montana 
Fleming.  Stephani  Rose.  Casper  College, 

Turtle  Mountain  Band  of  Chippewa,  ND 
Flemming-Koagel.  Pamela  Elese.  University 

of  Great  Falls,  Berry  Creek  Rancheria  of 

Maidu,  CA 
Floyd,  Sharon  Ann,  Tulsa  Junior  College, 

Choctaw  Nation  of  OK 
Foldoe,  Debra  Ann,  University  of  Texas  at 

Arlington,  MN  Chippewa  Tribe 
Folger.  Gloria,  Weber  State  College,  Navajo 

Tribe  of  AZ,  NM,  &  UT 
Folsom,  Ashly  Ray,  Southwestern  Oklahoma 

State  University,  Choctaw  Nation  of 

Oklahoma 
Foster,  Shawna  Leann,  Northeastern  State 

University,  Cherokee  Nation  of  OK 
Franceschini.  Lisa  Anne.  University  of  North 

Dakota,  Choctaw  Nation  of  OK 
Francisco,  Nanel  Yazzie.  New  Mexico  State 

University,  Navajo  Tribe  of  AZ,  NM.  &  UT 
Fred,  Alana  Renee,  University  of  Arizona. 

Navajo  Tribe  of  AZ.  NM.  ft  UT 
Freeman.  Michael  Scott,  University  of  the 

Hlth  Sciences  Coll  Osteo  Med,  Cherokee 

Nation  of  OK 
Freeman,  Ryan  Matthew,  University  of 

Oklahoma,  Muskogee  (Creek)  National  OK 
Frejo,  Rayette  Sammie.  Phoenix  College, 

Duckwater  Shonshone  Tribe.  NV 
Frigerio.  Sonya  Renee.  University  of  New 

Mexico,  Choctaw  Nation  of  OK 
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Fromme,  Melissa  Diane,  University  of 

Oklahoma.  Choctaw  Nation  of  OK 
Caddy.  Jasmine  Reanna.  University  of  New 

Mexico,  Navajo  Tribe  of  AZ,  NM,  &  UT 
Camer,  Kristi  Lois,  Millersville  University, 

Fort  Independence  Paiute  Indian,  CA 
Camess,  Mary,  Wisconsin  Indianhead 
Technical  College.  Bad  River  Band  of  the 
I^ke  Superior  Chippewa,  WI 
Gashytewa.  Carrie  Lynette,  University  of  New 

Mexico.  Pueblo  of  Zuni  Tribe,  NM 
Geddes,  Jacquline  Lee,  Washington  State 

University,  Rosebud  Sioux  Tribe,  SD 
George,  Susan  H.,  SUNY  Institute  of 

Technology,  Seneca  Nation  of  New  York 
Gillis,  Christopher  Jon,  Minot  State 
University,  Turtle  Mountain  Band  of 
Chipftewa,  ND 
Gladstone,  Joseph  Scott,  University  of 
Arizona,  Douglas  Indian  Association 
Glover,  Justin  Mathew,  Oklahoma  State 

University,  Choctaw  Nation  of  Oklahoma 
Goggles,  Sunny  Rae.  University  of  North 

Dakota.  Arapahoe  Tribe  of  the  Wind  River 
Goggles-Gamer,  Dawn  Rae,  University  of 
North  Dakota.  Arapahoe  Tribe  of  the  Wind 
River 
Gonzales,  Denise  Carleen,  New  Mexico  State 

University,  Pueblo  of  Laguna,  NM 

Gordon,  Jennifer  Lynn,  California  State 

University,  Red  Cliff  Band  of  Lake 

Superior-Chippewa 

Gordon,  Melissa  Marion,  Montana  State 

University,  Crow  Tribe  of  MT 
Gorman,  Marianita  Elizabeth,  University  of 
New  Mexico,  Navajo  Tribe  of  AZ,  NM,  & 
UT 
Goureau,  Dean  Anthony,  University  of  North 
Dakota.  Turtle  Mountain  Band  of 
Chippewa.  ND 
Goumeau,  Jessica  Lynn,  University  of  North 
Dakota,  Turtle  Mountain  Band  of 
Chippewa,  ND 
Goumeau,  Lori  Ann,  University  of  Minnesota 
Duluth  Med  School,  Turtle  Mountain  Band 
of  Chippewa,  ND 
Graham.  Sara  Wanbli.  South  Dakota  School 
of  Mines  &  Tech,  Oglala  Sioux  Tribe  of 
Pine  Ridge 
Grant,  Vanissa  Ann,  University  of  Montana, 

Blackfeet  Indian.  MT 
Grass.  Regina.  University  of  Oklahoma 
Health  Sciences  Center,  Cherokee  Nation  of 
OK 
Graumann,  Jacqueline  Carol,  San  Francisco 
State  University,  Redwood  Valley 
Rancheria  of  Porno 
Gray,  Cori  Ann.  University  of  Oklahoma. 

Osage  Nation  of  OK 
Gray,  Elfreida  Ann,  Northern  Arizona 

University,  Navajo  Tribe  of  AZ,  NM,  A  UT 
Gray,  Jason  Charles,  University  of  Oklahoma 
Health  Sciences  Center,  Choctaw  Nation  of 
Oklahoma 
Gray,  Thomas  Kevin,  University  of  North 
Dakota.  Confederation  Salish  &  Kootenai 
Tribes 
Green,  Sarah  Carrol,  East  Central  University, 

Choctaw  Nation  of  Oklahoma 
Gregoire,  Wenona  Evonne.  SUNY  at  Buffalo, 

Seneca  Nation  of  NY 
Grey.  Michael,  Trinity  Christian  College, 

Navajo  Tribe  of  AZ,  NM,  &  UT 
Grimley,  Phoebe  Maritine,  University  of  New 

Mexico.  Navajo  Tribe  of  AZ,  NM,  &  UT 
Guinn,  Ida  Samantha,  Connors  State  College, 
Muskogee  (Creek)  Nation  of  OK 


Gust.  Kateri  Lyn,  Montana  State  University- 
Billings,  Crow  Tribe  of  Montana 
Hager,  Arlette  D.,  Presentation  College, 

Cheyenne  River  Sioux  Tribe 
Hall.  Raquel  Ellen.  University  of  California 
Davis.  Coastal  Band  of  the  Chumash 
Nation.  CA 
Harjo,  Jim  B.  College  of  Osteo  Med.  of 
Oklahoma  State  University,  Muskogee 
(Creek)  Nation  of  OK 
Harjo,  Rebecca  Ruth,  University  of 
Califoraia/Northridge.  Muskogee  (Creek) 
Nation  of  OK 
Harris.  Leslie  Jo,  University  of  North  Dakota. 

Turtle  Mountain  Band  of  Chippewa,  ND 
Harrison,  Geniel,  University  of  Utah, 
Confederated  Tribes  of  the  Goshute 
Harrison,  Marquetta  Ann,  Connors  State 

College,  Muskogee  (Creek)  Nation  of  OK 
Hassen,  Kathleen  Lois,  Western  Michigan 
University,  Sault  Ste.  Marie  Tribe 
Chippewa 
Hastings,  Vema  Susan,  Northland  Arizona 
University,  White  Mountain  Apache  Tribe, 
AZ 
Hately,  Mari  Carlin,  University  of 

Washington  School  of  Medicine,  Alaskan 
Haugen,  Julie  Estelle,  Bastyr  University, 

Cherokee  Nation  of  Oklahoma 
Hayes-Coons,  Jennifer  Lynn,  Bacone  College, 

Cherokee  Nation  of  OK 
Helm,  Melissa  Laquetia,  Carl  Albert  State 
College.  Choctaw  Nation  of  Oklahoma 
Henry.  Douglas  Edward,  Howard  University, 

Navajo  Tribe  of  AZ,  NM,  &  UT 
Henry,  Travis  Shaun,  Oklahoma  State 

University,  Cherokee  Nation  of  Oklahoma 
Henson,  Amy  Jo,  Northeastern  State 

University,  Cherokee  Nation  of  Oklahoma 
Henson,  Andrea  Jean,  Bacone  College, 

Cherokee  Nation  of  Oklahoma 
Henson,  Mike  Allen,  University  of  Central 

Oklahoma,  Comanche  Indian  Tribe  of  OK 
Hemandez,  Ronald  Joseph,  Salish  Kootenai 
College,  Confederated  Salish  &  Kootenai 
Tribes 
Heme,  Erika  Lynn,  State  University  of  New 
York,  St.  Regis  Band  of  Mohawk  Indians 
Herrin,  James  Geoffrey,  Western  College  of 
Health  Sciences,  Cherokee  Nation  of 
Oklahoma 
Hickman.  Curtis  Ray.  University  of 
Oklahoma,  Mississippi  Band  of  Choctaw 
Indians 
Hicks,  Stephanie  Dawn,  Northern  Arizona 
University,  Sault  Ste.  Marie  Tribe 
Chipf>ewa 
Hill,  Paula  Lynn,  Western  Michigan 
University,  Sault  Ste.  Marie  Tribe 
Chippewa 
Hodges,  Dean  Leslie,  University  of  Montana 
School  of  Pharmacy,  Quechan  Tribe  of  Fort 
Yuma 
Hogle,  Justin  Warren,  Northeastern  State 

University,  Cherokee  Nation  of  Oklahoma 
Hogue,  Michael  Andrew,  George  Washington 

University,  Choctaw  Nation  of  OK 
Holiday,  Karen  Louise,  Washington 
University,  Eastern  Band  of  Cherokee  of 
NC 
Holman,  Jason  Grant  University  of 

Oklahoma,  Chickasaw  Nation,  Oklahoma 
Hopkins,  Shannon  Joy,  University  of 
Montana,  Assinitmine  &  Sioux  Tribes,  Fort 
Peck,  MT 


Howeya,  Lori  Ann,  University  of  New 
Mexico/ Albuquerque,  Pueblo  of  Acoma, 
NM 
Hugues,  Ross  Neil,  University  of  Iowa  Dental 
School,  Shoshone-Brannock  Tribes  Fort 
Hall 
Hull,  Debra  Maney,  Western  Carolina 
University,  Eastern  Band  of  Cherokee  of 
NC 
Huson,  Betty  Ann,  Yuba  College,  Cherokee 

Nation  of  OK 
Hyde,  Petie  Ann,  University  of  Oklahoma, 

Cherokee  Nation  of  OK 
Ingram,  Dena  Gail,  University  of  Oklahoma 
Health  Sciences  Center,  Chickasaw  Nation, 
OK 
Interpreter,  Christina  Lynn,  Northern  Arizona 

University,  Hopi  Tribe,  AZ 
Irene,  Linda  Patrice,  University  of  Oklahoma, 

Muskogee  (Creek)  Nation  of  OK 
Ironmaker,  Cheryl  Diane,  Montana  State 
University-Northern,  Assiniboine  &  Sioux 
Tribes 
Ivanoff,  Nora  R.,  University  of  Washington, 

Alaskan 
Jackson,  Gillian  Joseph,  California  State 
University/Sacramento,  Pinoleville 
Rancheria  of  Pomo,  CA 
Jacobs,  Cindy  Cher,  University  of  Nebraska 
Medical  Center,  Oglala  Sioux  Tribe  of  the 
Pine  Ridge 
James,  Gertrude  Ann,  New  Mexico  Highlands 
University,  Navajo  Tribe  of  AZ,  NM,  &  UT 
Jamison,  Julie  Ann,  California  State 

University,  Cherokee  Nation  of  OK 
Janis,  Amber  Nicole,  South  Dakota 
University,  Oglala  Sioux  Tribe  of  the  Pine 
Ridge 
Jefferson,  Charlotte  Kay,  University  of 
Montana  School  of  Pharmacy,  Crow  Tribe 
ofMT 
Jensen,  Darcy  Nicole,  University  of  Mary, 

Northern  Cheyenne  Tribe,  MT 
Jensen,  Michelle,  University  of  Arizona. 

Navajo  Tribe  of  AZ,  NM,  &  UT 
Jensen,  Vanessa,  University ,of  Arizona 
College  of  Medicine,  Navajo  Tribe  of  AZ, 
NM,  &  UT 
Jerome,  Ralph  Frederick,  Langston 

University,  Choctaw  Nation  of  OK 
Jim,  Cassandra  Lynn,  Albuquerque 
Vocational  Institute,  Navajo  Tribe  of  AZ, 
NM,  &  UT 
Jim,  Lisa  Gentry,  University  of  New  Mexico, 

Klamath  Indian  Tribe  of  Oregon 
Jim,  Melissa  Ann,  New  Mexico  Tech,  Navajo 

Tribe  of  AZ,NM,&UT 
Jimmie,  Leonard  Harold,  University  of 
Oklahoma  Health  Sciences  Center, 
Mississippi  Band  of  Choctaw 
Johnson,  Anne  M.,  University  of  Alaska, 
Golovin  Village  (Chinik  Eskimo).  AK 
Johnson,  Damon,  D.,  University  of  Alaska. 

Confederated  Salish  &  Kootenai  Tribes 
Johnson,  Meredith  Leigh,  University  of 
Oklahoma,  Chickasaw  Nation  of  OK 
Johnson,  Norman  Chris,  Utah  State 

University,  Sisseton-Wahpeton  Sioux  Tribe 
Johnson,  Stephanie  Jean,  Medcenter  One. 

Pyramid  Lake  Paiute  Tribe 
Johnson,  Veronica  Renee.  University  of  New 

Mexico,  Navajo  Tribe  of  AZ.  NM,  &  UT 
Johnson,  Vivian,  California  State  University. 

Navajo  Tribe  of  AZ,  NM,  ft  UT 
Joice,  Kelly  A.,  University  of  Kansas/ 
Lawrence.  Cherokee  Nation  of  OK 
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oines,  John  Clifford,  University  of  Oklahoma 

Health  Sciences  Center,  Choctaw  Nation  of 

OK 
oUey,  Tena  Kay,  East  Central  University, 

Choctaw  Nation  of  OK 
ones,  Myles  Randall,  University  of  Nebraska 

College  of  Medicine,  Sisseton-Wahpeton 

Sioux  Tribes 
ones,  Vemita  Michelle,  Colorado  Tech, 

Navajo  Tribe  of  AZ,  NM,  &  UT 
ones-Pingleton,  Ronda  Kay,  Eastern 

Oklahoma  State  College,  Choctaw  Nation 

of  Oklahoma 
ordan,  Michael  James,  Washington  State 

University,  Confederated  Tribes  Colville 
uneau.  Rose  Ann,  University  of  Great  Falls, 

Fort  Belknap 
unes,  Treina  L.,  San  Juan  Community 

College,  Navajo  Tribe  of  AZ,  NM,  &  UT 
Kalvels,  Erik  Paul,  University  of  Colorado  at 

Boulder,  Rosebud  Sioux  Tribe 
Kanawite,  Freida  Mae,  Albuquerque  Tech- 

Voc  Institute,  Navajo  Tribe  of  AZ,  NM,  & 

UT 
Kanuho,  Verdell,  Northern  Arizona 

University,  Navajo  Tribe  of  AZ,  NM.  &  UT 
Kaulaity,  Joseph  Jarrell,  University  of 

Arizona,  Navajo  Tribe  of  AZ,  NM,  &  UT 
Kee.  Emily  Tara  Ann,  New  Mexico  Highland 

University,  Navajo  Tribe  of  AZ,  NM,  &  UT 
Keene,  Kristi  Michelle,  Southwestern  State 

College,  Cherokee  Nation  of  OK 
Keener,  Guy  Sidney,  University  of  North 

Dakota,  Cheyenne  River  Sioux  Tribe 
Kelley,  Harlan  Hunt,  Southern  Illinois 

University,  Cherokee  Nation  of  Oklahoma 
Kemnitz,  Shelly  Ann,  University  of  North 

Dakota,  Turtle  Mountain  Band  of 

Chippewa 
Kennedy,  Jay  Pehrson,  University  of 

Minnesota  Minneapolis  Medical  School, 

Blackfeet  Tribe 
Kerley,  Arthur,  Northern  Arizona  University, 

Navajo  Tribe  of  AZ,  NM,  ft  UT 
Khoury,  Stephen  Carter,  College  of  Osteo 

Med  of  OK  State  University,  Muskogee 

(Creek)  Nation,  OK 
Kills  Pretty  Enemy,  Casey  Adell,  University 

of  North  Dakota,  Crow  Tribe  of  MT 
King,  Carla  Jean,  Northern  Montana  College, 

Fort  Belknap 
King,  Jeannie,  University  of  New  Mexico, 

Navajo  Tribe  of  AZ,  NM,  &  UT 
Kinlecheenie,  Orlinda  Lou,  Northland 

Pioneer  College,  Navajo  Tribe  of  AZ,  NM, 

&UT 
Kitto,  Larrie  Dale,  Montgomery  College, 

Choctaw  Nation  of  Oklahoma 
Lambert,  Marshelle  Annette,  Salish  Kootenai 

College,  Assiniboine.ft  Sioux  Tribes 
Lamebull,  Charlotte  O.,  Northern  Montana 

College,  Fort  Belknap 
Lamebull,  Melissa  M.,  University  of  Hawaii 

at  Manoa,  Cheyenne-Arapaho  Tribes  of 

Oklahoma 
Lameman,  Joann,  University  of  Arizona, 

Navajo  Tribe  of  AZ,  NM,  ft  UT 
Lamere,  Cindy,  Salish  Kootenai  College, 

Turtle  Mountain  Band  of  Chippewa 
Lamere,  Jennifer  Jo,  University  of  Central 

Oklahoma,  Winnebago  Tribe  of  Nebraska 
Lampert,  Rebeca  Lynn,  Pima  County  Comm 

College  District,  Navajo  Tribe  of  AZ,  NM, 

&UT 
Lansing,  Letitia  Bianca,  University  of  New 

Mexico,  Navajo  Tribe  of  AZ,  NM,  ft  UT 


Laroque,  Alison  Renae,  University  of  North 

Dakota,  Turtle  Mountain  Band  of 

Chippewa 
Latocha,  Demetrius  H.,  University  of  Iowa 

Dental  School,  Standing  Rock  Sioux  Tribe 

ND&SD 
Latocha,  Dorian  Herbert,  University  of 

Minnesota  Duluth,  Standing  Rock  Sioux 

Tribe  ND  &  SD 
Lavender,  Dorcas  Mary,  University  of  New 

Mexico,  White  Mountain  Apache  Tribe 
Lawrence,  Donavon  Clay,  Northern  State 

University,  Cheyenne  River  Sioux  Tribe 
Lebeau,  Michael  E.,  University  of  North 

Dakota,  Cheyenne  River  Sioux  Tribe 
Lebeaux,  DiJondra  Rae,  Oglala  Lakota 

College,  Navajo  Tribe  of  AZ,  NM,  ft  UT 
Lee,  Betty  Ann,  Northern  Arizona  University, 

Navajo  Tribe  of  AZ,  NM,  ft  UT 
Lee,  Denise  Maria,  University  of  Arizona, 

Navajo  Tribe  of  AZ,  NM,  ft  UT 
Leemhuis,  Stephanie  B.,  University  of 

Oklahoma,  Cherokee  Nation  of  Oklahoma 
Lewis,  Barbara  Beth,  Polomar  College,  Pala 

Band  of  Luiseno,  CA 
Lewis,  Rusty  Oswald,  University  of  North 

Dakota,  Devils  Lake  Sioux 
Little,  Kendall  Jay,  University  of  Oklahoma, 

Muskogee  (Creek)  Nation  of  OK 
Little,  Renee  Michele,  University  of 

Washington  Medicine,  Mescalero  Apache 

Tribe 
Littledeer,  Martina,  University  of  New 

Mexico/Gallup,  Navajo  Tribe  of  AZ,  NM,  ft 

UT 
Littleghost,  Sheila-May,  Sisseton  Wahpeton 

Community  College,  Devil's  Lake  Sioux 

Tribe,  ND 
Littlewolf,  Alicia  Evette,  Rocky  Mountain 

College,  Northern  Cheyenne  Tribe 
Locust,  Jeremy  Michael,  Bacone  College, 

Cherokee  Nation  of  Oklahoma 
Lo^gren,  Paul  Arthur,  Johns  Hopkins 

University,  Cherokee  Nation  of  Oklahoma 
Long,  Lorenda  T.,  University  of  New  Mexico, 

Navajo  Tribe  of  AZ,  NM,  ft  UT 
Long-Likeric,  Kendra  Beth,  University  of 

Washington,  Muskogee  (Creek)  Nation  of 

OK 
Longee,  Nettie  Lee,  Shoreline  Community 

College/Pre-Medical  Technology, 

Confederated  Yakama 
Lopez,  Katrina  F.,  Pacific  University,  Aleut, 

AK 
Lopez-Martin,  Tanya  Elizabeth.  New  Mexico 

Highlands  University,  Pueblo  of  Pojoaque, 

NM 
Louise,  Linda,  Portland  Community  College. 

Mooretown  Rancheria  of  Maidu 
Lowry,  Jessica  L.,  College  of  Charleston. 

Lumbee 
Luebke.  Jeneile  Marie,  Northland  Community 

College,  Bad  River  Band  of  Lake  Superior 

Chippewa 
Lufkins,  Delvin  Kenneth,  North  Dakota  State 

University,  Sisseton-Wahpeton  Sioux  Tribe 
Lundgren,  Roberta  T.,  University  of 

Washington,  Tulalip  Tribe 
Lutes,  Crystal  D.,  University  of  Oklahoma 

Health  Services  Center,  Navajo  Tribe  of 

AZ,  NM  ft  UT 
Luther,  Deborah  K.,  Northern  Arizona 

University,  Navajo  Tribe  of  AZ,  NM,  ft  UT 
Macclain,  Laurae  Anne,  University  of  Alaska/ 

Anchorage,  Confederated  Tribes  of  Colville 
Mahooty,  Stephanie  Juliet,  Mesa  Community 

College,  Pueblo  of  Zuni,  NM 


Mancha,  Lorraine  S.,  Eastern  Washington 

University,  Blackfeet  Tribe.  MT 
Mansfield,  Shawn  C,  University  of  New 

Mexico.  Navajo  Tribe  of  AZ.  NM.  ft  UT 
Manuel.  Patricia  F..  Phoenix  College.  Tohono 

O'Odham  Nation  of  AZ 
Manuelito,  Darlene,  University  of  New 

Mexico,  Navajo  Tribe  of  AZ,  NM.  ft  UT 
Martin,  Candelaria  C,  University  of  New 

Mexico,  Navajo  Tribe  of  AZ,  NM,  ft  UT 
Martin,  Edward  A.,  University  of  Arizona. 

Navajo  Tribe  of  AZ,  NM,  ft  UT 
Martinez,  Antoinette  Patricia.  University  of 

North  Dakota.  Santa  Ynez  of  Chumash 
Masayesva.  Brett  G..  University  of  Arizona. 

Hopi  Tribe.  AZ 
Mason,  Cheryl  Lynn.  University  of  New 

Mexico,  Navajo  Tribe  of  AZ,  NM,  ft  UT 
Mathis,  Trina  C,  University  of  New  Mexico, 

Navajo  Tribe  of  AZ,  NM.  ft  UT 
Mathison,  Justin  Lee,  Umpqua  Conununity 

College,  Cow  Creek  Band  of  Umpqua 
Matthews.  Joshua  Frame,  University  of 

Oklahoma,  Eastern  Bank  of  Cherokee  of  NC 
Mauricio,  Lillia,  Weber  State  University, 

Navajo  Tribe  of  AZ.  NM,  ft  UT 
Mcintosh,  Leah  Victoria.  University  of 

Oklahoma.  Muskogee  (Creek)  Nation  of  OK 
McQuay.  Cory  C,  University  of  Central 

Oklahoma.  Cherokee  Nation  of  OK 
Miles.  Lori  Louise,  University  of  New 

Mexico,  Navajo  Tribe  of  AZ,  NM,  ft  UT 
Miller,  Aalfreda  Sepi.  Northland  Pioneer 

College,  Navajo  Tribe  of  AZ.  NM.  ft  UT 
Molzen  Mary  E.  M..  Virginia  Commonwealth 

University  Sch  of  Soc  Work.  Crow  Tribe  of 

Montana 
Montreal,  Eunice  R.,  Presentation  College. 

Cheyenne  River  Sioux 
Moore,  Kathleen  White.  Tevecca  Nazarene 

University,  Cherokee  Nation  of  Oklahoma 
Moore.  Mary  K..  Oklahoma  State  University, 

Cherokee  Nation  of  OK 
Moran.  Krstina  Mae,  Seattle  Central 

Community  College.  Delaware  Tribe  of 

Western  Oklahoma 
Moi^gan,  Vincent  Dominic.  Arizona  State 

University.  Navajo  Tribe  of  AZ.  NM,  ft  UT 
Morris,  Charla,  J.,  University  of  North  Dakota, 

Cherokee  Nation  of  OK 
Morris,  Jeffrey  S..  East  Central  University. 

Quechan  Tribe  of  Fort  Yuma 
Morrison.  Eugen  Shalyn,  Bacone  College, 

Cherokee  Nation  of  Oklahoma 
Murray,  Kerry  William.  University  of 

Colorado,  Shoshone-Wind  River,  WY 
Murray,  Timothy  M.,  University  of  Oklahoma 

Health  Services  Center,  Choctaw  Nation  of 

OK 
Muskett.  Jennifer  R..  University  of  New 
*    Mexico.  Navajo  Tribe  of  AZ,  NM,  ft  UT 
Muzquiz.  Leeanna  I..  University  of 

Washington,  Confereated  Salish  ft  Kootenai 

Tribes 
Nabilsi.  Phyllis  Dawn,  Amarillo  College, 

Cheyenne-Arapaho  Tribes  of  Oklahoma 
Nadeau,  Melanie  A.,  University  of  North 

Dakota,  Turtle  Mountain  Band  of 

Chippewa 
Nauhauser,  Diane  M.,  Kean  University, 

Cheyenne  River  Sioux,  SD 
Nelson,  Shannon  Lynn.  University  of  New 

Mexico.  Navajo  Tribe  of  AZ,  NM,  ft  UT 
Nephew,  Lesley  Ellen,  Daemen  College, 

Seneca  Nation  of  New  York. 
Nez,  Sonya,  Arizona  State  University,  Navajo 

TribeofAZ,NM,ftUT 
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Nez,  Victoria,  Northern  Arizona  University, 

Navajo  Tribe  of  AZ,  NM.  &  UT 
Nunan,  Cindy  L.,  La  Salle  University, 

Wampanoag  Tribe  of  Gay  Head 
O'Connor,  Ramona  M.,  University  of 

Minnesota,  Yankton  Sioux  Tribe  of  SD 
Ogara,  Winona,  California  College  of 
Podiatric  Medicine  Shoshone-Pauite-Duck 
Vally 
Okleasik,  Sara  A.,  University  of  Nevada  at 

Reno,  Nome  Eskimo  Community.  AK 
Old  Hom-Vondall,  Carol  R.,  University  of 

Montana,  Crow  Tribe  of  MT 
Olney,  Elizabeth  Marie,  University  of 
Washington  School  of  Medicine.  Chippewa 
Cree  Indians 
Ortiz.  Viola  M.,  New  Mexico  State 

University,  Pueblo  of  Acoma 
Ott,  Ginger  G.,  Northeastern  State  University, 

Cherokee  Nation  of  OK 
Owaleon,  Mona  Lynette,  University  of  New 

Mexico,  Pueblo  of  Zuni,  NM 
Owen,  Mary  J.,  University  of  Minnesota, 

Alaskan 
Pablo,  Evangeline  J.,  Northern  Arizona 

University.  Navajo  Tribe  of  AZ.  NM.  &  UT 
Pack,  Bruce  Anthony,  Northeast  Louisiana 
University  School  of  Pharmacy,  Cherokee 
Nation  of  OK 
Palm.  Toby  J.,  Pacific  University  College, 

Cherokee  Nation  of  OK 
Palucci.  Lisa  Annette,  Arizona  State 

University,  Navajo  Tribe  of  AZ.  NM.  &  UT 
Paniagua,  Calvin  F.,  Central  Michigan 
University,  Little  Traverse  Bay  Bands  of 
Odawa,  MI 
Panteah,  Valda  Marie.  University  of  New 

Mexico/Gallup.  Pueblo  of  Zuni  Tribe,  NM 
Pappan.  Cynthia  Rae,  Creighton  University, 
Turtle  Mountain  Band  of  Chippewa,  ND 
Paquette,  Jessica  Maureen,  Michigan  State 

University,  Sault  Ste.  Marie  Chippewa 
Parisien,  Anjanette  M..  University  of  North 
Dakota,  Turtle  Mountain  Band  of 
Chippewa,  ND 
Parisien,  Shanon  Ronnette,  University  of 
North  Dakota,  Turtle  Mountain  Band  of 
Chippewa.  ND 
Parker.  Adrienne  Mesa  Community  College, 

Navajo  Tribe  of  AZ.  NM,  ft  UT 
Parris.  Joanna  Lee,  Southwestern  Community 

College,  Eastern  Band-Cherokee  of  NC 
Paschel,  Dorian  Nandi,  Florida  State 

University,  Echtota  Cherokee  Tribe,  AL 
Patnaude.  Lawrence  A..  North  Dakota  State 
University,  Turtle  Mountain  Band  of 
Chippewa,  ND 
Patten,  Tracie  Lenn,  University  of  Oklahoma 
Health  Sciences  Center,  Comanche  Indian 
Tribe  of  Oklahoma 
Paul,  Jamie  Lee,  Arizona  State  University, 

Navajo  Tribe  of  AZ,  NM.  &  UT 
Payne,  Jewel  R.,  Montana  State  University. 

Assiniboine  ft  Sioux  Tribes 
Peachey.  Astasha  L.  Bacone  College, 

Muskogee  (Creek)  Nation  of  OK 
Peltier,  Crystal  G..  Turtle  Mountain 
ConMnunity  College,  Turtle  Mountain  Band 
of  Chippewa,  ND 
Perdue,  David  G.,  University  of  Washington, 

Chickasaw  Nation  of  OK 
Peterman,  Roxanne,  University  of  Arizona, 

Navajo  Tribe  of  AZ.  NM,  ft  UT 
Peyketewa,  Al  Lotario,  University  of  New 
Mexico,  Pueblo  of  Zuni  Tribe.  NM 


Phelps-Parker,  Nancy  E.,  University  of 
Oklahoma  Health  Sciences  Center. 
Cherokee  Nation  of  OK 
Phillips.  Kristie  Ann,  University  of 
Oklahoma  Health  Sciences  Center,  Citizen 
Band  Potawatomi  of  OK 
Pittman,  Larry  H.,  Ohio  College  of  Podiatric 

Medicine,  Choctaw  Nation  of  OK 
Plummer,  Diana  L.,  Kent  State  University, 

Minnesota  Chippewa  Tribe 
Poolaw,  John  Thomas,  University  of 
Oklahoma,  Delaware  Tribe  of  Western 
Oklahoma 
Potts,  Crystal,  Northeastern  State  University, 

Choctaw  Nation  of  Oklahoma 
Potts,  Richard  R.,  University  of  Michigan, 

Chickasaw  Nation  of  OK 
Powell,  Sarah  K.,  Oklahoma  State  University, 

Choctaw  Nation  of  Ok 
Pretends  Eagle,  Katherine  Nora,  University  of 
North  Dakota,  Sisseton-Wahpeton  Sioux 
Tribe 
Priddy,  Bobby  D.,  Midwestern  State 

University,  Caddo  Indian  Tribe  of  OK 
Priest.  Monica  E.,  D'Youville  College,  Seneca 

Nation  of  York 
Quam,  Lori  Ann,  Albuquerque  Technical 
Vocational  Institute,  Pueblo  of  Zuni  Tribe, 
NM 
Quintana,  Alexandrie  L,  University  of  New 

Mexico,  Navajo  Tribe  of  AZ,  NM,  ft  UT 
Radney.  Ruth  W..  California  State  University, 

Comanche  Indian  Tribe  of  OK 
Rainer.  Lillian  Little  Red  Flower,  University 

of  Utah,  San  Carlos  Apache  Tribe 
Randall,  Diane  R.,  East  Central  Oklahoma 

State,  Muskogee  (Creek)  Nation  of  OK 
Rasor,  Joseph  J.,  Northern  Arizona 

University,  Navajo  Tribe  of  AZ,  NM,  &  UT 
Real  Bird,  Lucy  Lee,  University  of  Oklahoma, 

Crow  Tribe  of  Montana 
Reano,  Iris  J.,  University  of  New  Mexico, 

Pueblo  of  Santo  Domingo,  NM 
Reategui,  Tyra  N.,  University  of  North 
Dakota.  Turtle  Mountain  Band  of 
Chippewa.  ND 
Red  Elk.  Lindsey  Beth.  Gateway  Conununity 

College,  Assiniboine  &  Sioux  Tribes 
Redfox.  Elizabeth  Ann.  Idaho  State 

University.  Shoshone-Brannock,  Ft.  Hall 
Redsteer,  Sheila  Janet,  University  of  Arizona, 

Navajo  Tribe  of  AZ,  NM,  ft  UT 
Rendon,  Cara  May,  University  of  Texas  at 
San  Antonio,  Standing  Rock  Sioux  Tribe 
NDftSD 
Reyhner,  Deborah  D.,  University  of  Colorado. 

Comanche  Tribe  of  OK 
Ricciardi,  Catherine  J.,  Salish  Kootenai 

College,  Fort  Belknap,  MT 
Riddle,  Helen  Y..  Washington.  University, 

Navajo  Tribe  of  AZ,  NM.  ft  UT 
Riggs,  Randall  W.,  University  of  New  Mexico, 

Cherokee  Nation  of  OK 
Ritter.  Tara  J..  Bacone  College,  Cherokee 

Nation  of  OK 
Ritzhaupt.  Amber  Lynnecia,  Northeastern 
State  University,  Eastern  Band-Cherokee  of 
NC 
Roberts.  Montgomery  L..  Oklahoma  State 

University,  Cherokee  Nation  of  OK 
Robinson,  Charlene,  University  of  Arizona, 

Navajo  Tribe  of  AZ,  NM,  ft  UT 
Roche,  Patricia  Anne,  California  State 
University-Sacramento,  Oglala  Sioux  Tribe 
of  the  Pine  Ridge,  SD 
Rock,  Jimmy  R. ,  University  of  Tulsa, 
Cherokee  Nation  of  OK 


Rogers,  Geraldine  Kathy,  Weber  State 

University,  Navajo  Tribe  of  AZ,  NM,  ft  UT 
Rolland,  Geofirey  Grant,  Northeastern  State 

University,  Muskogee  (Creek)  Nation  of 

Oklahoma 
Rouss.  Brant  P..  University  of  Oklahoma, 

Cherokee  Nation  of  OK 
Rucker,  Jennifer  Ann,  Northeastern 

Oklahoma  A&M  College,  Cherokee  Nation 

of  Oklahoma 
Runyan,  Tracy  Lyn,  University  of  Alaska 

School  of  Nursing,  Nenana  Native 

Association 
Rush,  Chance  Lee,  Oklahoma  Baptist 

University,  Three  Affiliated  Tribes — Ft. 

Berthold 
Russell,  Jeffrey  Lynn,  Dr.  Wm.  M.  SchoU 

College  of  Pod  Med,  Cherokee  Nation  of 

Oklahoma 
Sage,  Delia  J.,  Central  Wyoming  College, 

Arapahoe  Tribe  of  the  Wind  River 
Sahmaunt,  Sarabeth,  University  of 

Oklahoma,  Kiowa  Indian  Tribe  of  OK 
Salway.  Lisa  D.,  South  Dakota  State 

University,  Rosebud  Sioux  Tribe 
Sam,  Kimberly  Gayle.  University  of  Central 

Oklahoma,  Kiowa  Indian  Tribe  of  OK 
Sam.  Michelle  E..  University  of  Washington, 

Alaskan 
Samuel-Nakamura,  Christine  Bianca, 

University  of  California,  Navajo  Tribe  of 

AZ,  NM,  ft  UT 
Sanders,  Catherine  Blythe,  Davidson  College, 

Eastern  Band-Cherokee  of  NC 
Sandoval,  Racheal  Michele,  Arizona  State 

University.  Navajo  Tribe  of  AZ,  NM,  ft  UT 
Sandoval.  Wynema  Marie,  New  Mexico  State 

University,  Navajo  Tribe  of  AZ.  NM.  ft  UT 
Saulque,  Juliann,  Washington  State 

University  IntercoUege  Ctr  For  Nurs, 

Confederated  Tribes  Colville 
Sawyer,  Kari  Lynn.  Montana  State 

University.  Blackfeet  Tribe,  MT 
Scalpcane,  Annette  Andrea,  Dull  Knife 

Memorail  College,  Crow  Tribe  of  Montana 
Scalpcane-Moore.  Lavonne  Jean,  Montana 

State  University-Billings,  Northern 

Cheyenee 
Schildt,  Brenda  L.,  Arizona  State  University, 

San  Carlos  Apache  Tribe 
Schmidtt,  Joel  Gavin,  Boise  State  University, 

Jamestovra  S'Klallam  Tribe 
Scott.  Brian  Edward,  Tulsa  Community 

College,  Cherokee  Nation  of  Oklahoma 
Scott,  Tina  Maria,  Oklahoma  University 

Health  Sciences  Center,  Mississippi  Band 
of  Choctaw 
Scott.  Travis  Lee.  Oklahoma  State  University, 

Cherokee  Nation  of  OK 
Seibel,  Gennea  Adelle,  University  of  North 
Dakota,  Three  Affiliated  Tribes— Ft. 
Berthold 
Seubert,  Andra  Ruth,  Washington  State 

University,  Nez  Perce  of  Idaho 
Shangreau.  Rhiannon  Brook  Oglala  Sioux 
Conmiunity  College.  Oglala  Sioux  Tribe  of 
thePine  Ridge 
Sharp,  Joan,  Salish  Kooteniai  College, 

Confederated  Salish  ft  Kooteniai  Tribes 
Shepard,  Tsaina,  Cameron  University. 

Comanche  Tribe  of  Oklahoma 
Sherwood,  Todd  Martin,  North  Dakota  State 
University,  Standing  Rock  Sioux  Tribe— 
NDftSD 
Shields,  Darren,  Oklahoma  University  Health 
Sciences  Center,  Absentee — Shawnee 
Tribe.  OK 
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Shields.  Deborah  Anne,  East  Central  OK  State 

University  Nursing,  Prairie  Band 

Potawatomi  of  KS 
Shirley,  Lenora  }ean,  University  of  New 

Mexico.  Navajo  Tribe  of  AZ,  NM,  &  UT 
Sigstad-Bumpus,  Vonda  Ann,  University  of 

Southern  California,  Cherokee  Nation  of 

OK 
Sinclair,  Edward  Jared  Mathew,  University  of 

Montana,  Blackfeet  Tribe,  MT 
Singer,  Gilbert  L.,  Weber  State  University, 

Navajo  Tribe  of  AZ.  NM.  &  UT 
Sloan,  Andreanne,  New  Mexico  Highlands 

University,  Navajo  Tribe  of  AZ,  NM,  &  UT 
Sloan.  Michael  Wesley,  University  of 

Colorado,  Cherokee  Nation  of  Oklahoma 
Smith,  Angela  Rene,  Rocky  Mountain 

College,  Cherokee  Nation  of  Oklahoma 
Smith,  Crystal  Lee.  University  of  Oklahoma, 

Mississippi  Band  of  Choctaw 
Smith,  Derk  Haskeltsie,  Brigham  Young 

University,  Navajo  Tribe  of  AZ,  NM,  &  UT 
Smith,  Elaine  S.,  Montana  State  University, 

Blackfeet  Tribe,  MT 
Smith,  Fred  Clayton,  University  of  New 

Mexico,  Muskogee  (Creek)  Nation  of  OK 
Smith,  Linda  Ann,  Minot  State  College, 

Turtle  Mountain  Band  of  Chippewa,  ND 
Smith,  Phyllis  Marie,  Northern  Montana,  Fort 

Belknap 
Smith,  Seneca  Martin,  Southwestern       ^ 

Oklahoma  State  University,  Muskogee 

(Creek)  Nation  of  OK 
Smith,  Sheila  Rena,  University  of  Oklahoma 

Heahh  Sciences  Center,  Seminole  of  OK 
Sneed,  Roberta  Vanessa  Lambert,  Western 

Carolina  University,  Eastern  Band- 
Cherokee  of  NC 
Snell.  )erry  David,  University  of  Oklahoma 

Dental  School,  Cherokee  Nation  of  OK 
Sparks,  Kerrie  Renee,  East  Central  University. 

Cherokee  Nation  of  OK 
Spurlock,  Cory  Stephen,  University  of 

Oklahoma.  Citizen  Band  Potawatomi  of  OK 
St.  Claire,  Billie  )o.  North  Dakota  State 

University,  Tiutle  Mountain  Band  of 

Chippewa 
St.  John.  Valdon  John,  University  of  Mary, 

Cheyenne  River  Sioux 
Stallings,  Deborah  M.,  Weber  State 

University,  Navajo  Tribe  of  AZ,  NM.  &  UT 
Standingrock,  Claudette,  University  of  New 

Mexico.  Navajo  Tribe  of  AZ,  NM,  ft  UT 
Starks,  Rachel  Rose,  Wheaton  College,  Pueblo 

ofZuni  Tribe,  NM 
Stefeniak,  Yvonne  Chester,  University  of 

New  Mexico,  Navajo  Tribe  of  AZ,  NM,  ft 

UT 
Stevens,  Andrew  Levi,  University  of  North 

Dakota,  Cheyenne- Arapaho  of  Oklahoma 
Stewart,  Millie  Faith,  University  of 

Wyoming.  Crow  Tribe  of  Montana 
Stover,  Patrick  Pete,  University  of  Oklahoma 

Dental  School,  Chickasaw  Nation  of  OK 
Stuck,  Andrew  Timothy  Lewis,  University  of 

Arizona,  Navajo  Tribe  of  AZ,  NM,  ft  UT 
Stump-King,  Glynna  Marie.  University  of 

New  Mexico.  Chippewa  Cree  of  Rocky  Boy, 

MT 
Sturm,  Brenda  Lee,  Graceland  College, 

Delaware  Indian  Tribe  of  OK 
Sue,  Phyllis  Lorraine,  University  of 

Oklahoma,  Comanche  Indian  Tribe  of  OK 
Summerlin,  Allen  William,  Northeastern 

State  University,  Cherokee  Nation  of  OK 
Super,  Sarah  Lee,  CoUegfe  of  the  Siskiyous, 

Karuk  Tribe  of  CA 


Sutton.  Stephanie  D.,  University  of 

Washington,  Blackfeet  Tribe,  MT 
Swan,  Rhonda  L,  University  of  Great  Falls, 

Chickasaw  Nation  of  Oklahoma 
Swensen,  Eric  Carl,  University  of  North 

Dakota,  Aleut.  AK 
Tan,  Tabitha  Leeann,  Texas  Christian 

University,  Navajo  Tribe  of  AZ,  NM,  ft  UT 
Tapahe,  Brenda  Lee,  University  of  Utah  Sch 

of  Soc  Work.  Navajo  Tribe  of  AZ,  NM,  ft 

UT 
Tapia,  Stefani  Marlene,  University  of  Texas/ 

El  Paso,  Ysleta  Del  Sur  Pueblo  of  Texas 
Taylor.  Jody  Belinda,  University  of  North 

Dakota,  Cherokee  Nation  of  OK 
Teasyatwho,  Arlene  Jean,  University  of  New 

Mexico,  Navajo  Tribe  of  AZ,  NM,  ft  UT 
Teller,  Tanya  Corina,  University  of  New 

Mexico,  Navajo  Tribe  of  AZ,  NM,  ft  UT 
Tenequer,  Valarie  Leigh.  Gateway 

Community  College,  Navajo  Tribe  of  AZ, 

NM.ftUT 
Terrell,  Mendy  Renee,  University  of 

Oklahoma,  Cherokee  Nation  of  OK 
Tescier,  Eclio,  University  of  Oklahoma, 

Citizen  Band  Potawatomi  of  OK 
Thomas,  Dirk  Scott,  University  of  Oklahoma 

Dental  School,  Cherokee  Nation  of  OK 
Thomas,  Sheila  Texas  AftM  University — 

Corpus  Christi,  Navajo  Tribe  of  AZ,  NM,  ft 

UT 
Thomas,  Veronica  R.,  Moimt  Marty  College, 

Santee  Sioux  of  NE 
Thompson,  Christina  Kay,  Riverside 

Conmiunity  College,  Qioctaw  Nation  of  OK 
Thompson,  Paula  Gail,  Phoenix  College, 

Navajo  Tribe  of  AZ.  NM,  ft  UT 
Thrasher,  Amy  Renee,  Northeastern  State 

University,  Choctaw  Nation  of  Oklahoma 
Tiger,  Rosalie,  Northeastern  State  University, 

Muskogee  (Creek)  Nation  of  OK 
Todicheeney,  Rydell,  Arizona  State 

University,  Navajo  Tribe  of  AZ,  NM,  ft  UT 
Toerbijns,  Joann  Veronica,  Albuquerque 

Technical  Vocational  Institute,  Pueblo  of 

Isleta,  NM 
Toledo,  Shetri  Jean,  Arizona  State  University, 

Navajo  Tribe  of  AZ,  NM,  ft  UT 
Tolino,  Gerilyn  Ardith,  New  Mexico 

Highlands  University.  Navajo  Tribe  of  AZ, 

NM,ftUT 
Tonmiie,  Titania  Leonila.  University  of  New 

Mexico,  Navajo  Tribe  of  AZ.  NM.  ft  UT 
Toya,  Antoinette  Elisa,  Fort  Lewis  College, 

Pueblo  of  Jemez,  NM 
Toya,  Tirzah  Marie,  Albuquerque  Technical 

Vocational  Institute,  Pueblo  of  Laguna,  NM 
Tsethlikai,  Cynthia,  University  of  New 

Mexico,  Pueblo  of  Zuni  Tribe,  NM 
Tso,  Yolanda  Ann,  Northern  Arizona 

University,  Navajo  Tribe  of  AZ,  NM,  ft  UT 
Tsosie,  Orlando  K.,  Utah  State  University, 

Navajo  Tribe  of  AZ,  NM,  ft  UT 
Tsosie,  Veronica  Tonya,  Northern  Arizona 

University,  Navajo  Tribe  of  AZ.  NM.  ft  UT 
Turner,  Rayna  June,  Northern  Oklahoma 

College,  Apache  Tribe  of  Oklahoma 
Tumer-Riddle,  Meredith  Michelle, 

Northwestern  Oklahoma  State  University, 

Ottawa  Tribe  of  OK 
Tyner,  Vema  Alene,  University  of  Oklahoma, 

Muskogee  (Creek)  Nation  of  OK 
Underwood,  April  Dawn,  Oklahoma  State 

Univeristy,  Cherokee  Nation  of  Oklahoma 
Upshaw,  Juliana,  Northern  Arizona 

University,  Navajo  Tribe  of  AZ,  NM,  ft  UT 


Uttchin,  Venus.  University  of  Oklahoma, 

Muskogee  (Creek)  Nation  of  OK 
Vanatta,  Sherry  Ann,  Texas  Woman's 

University,  Cherokee  Nation  of  OK 
Vandusen,  Terra  Andrea,  Seminole  State 

College,  Cherokee  Nation  of  OK 
Vielle,  Nadine  Marie,  Salish  Kootenai 

College,  Blackfeet  Tribe,  MT 
Volden-Smith,  Minisa  Michelle,  California 

School  of  Psychology.  Cherokee  Nation  of 

OK 
Vollih.  Marcia  Fay.  University  of  Montana. 

Confederated  Salish  ft  Kootenai  Tribe 
Wahkinney,  Margie  Maxine,  Cameron 

University,  Commanche  Tribe  of  Oklahoma 
Wallace,  Kacey  Leann.  University  of  Central 

Oklahoma,  Choctaw  Nation  of  Oklahoma 
Walls.  Andrew  James,  University  of 

Oklahoma  Dental  School.  Choctaw  Nation 

of  Oklahoma 
Walton.  Amber  Nicole,  University  of  New 

Mexico,  Navajo  Tribe  of  AZ,  NM,  ft  UT 
Waquie,  Monica  Janet,  Albuquerque  Tech- 

Voc  Institute,  Pueblo  of  Jemez,  NM 
Ward,  Sandi  Rae,  Peninusla  College,  Makah 

Indian  Tribe  of  Washington 
Ware,  Brenda  Lee,  East  Central  University. 

Cherokee  Nation  of  OK 
Wassallie,  Sherry  D.,  University  of 

Washington,  Levelock  Village,  AK 
Watford,  Velma  Jean,  Pima  Community 

College,  Navajo  Tribe  of  AZ,  NM,  ft  UT 
Watson,  Katie  Joanne,  Langston  University, 

Cherokee  Nation  of  OK 
Watson,  Matthew  Mendioro,  University  of 

California-Berkeley,  Ottawa  Tribe  of  OK 
Weber,  Shana  Renae,  Michigan  State 

University,  Oneida  of  Wisconsin 
Webster.  Edwin  Quillin,  University  of 

Montana  School  of  Pharmacy.  Aleut,  AK 
Welch,  Marvel  Andrea,  Southwestern 

Community  College,  Eastern  Band- 
Cherokee  of  NC 
Wells,  Alicia  Dawn,  University  of  Oklahoma 

Health  Sciences  Center,  Choctaw  Nation  of 

OK 
Wells,  Elmer  Bruce,  North  Dakota  State 

University,  Three  Affiliated  Tribes-FL 

Berthold 
West,  Michael  Clinton,  Oklahoma  State 

University,  Choctaw  Nation  of  OK 
Westman,  IJelana  Denise,  University  of 

Oklahoma  Health  Sciences  Center, 

Cherokee  Nation  of  Oklahoma 
Weston,  Mamie  Lee,  Phoenix  College, 

Cheyenne  River  Sioux 
White.  Richard  Kalvin.  University  of  Utah. 

Navajo  Tribe  of  AZ,  NM,  ft  UT 
White,  Sidney  John,  Marquette  University, 

Oneida  of  Wisconsin 
White  Calfe-Sayler,  Verlee  Kay,  University  of 

North  Dakota,  Three  Affiliated  Tribes-FL 

Berthold 
White  Horse,  Wyatt  Arthur,  University  of 

Wyoming,  Rosebud  Sioux 
Whited,  Stephanie  Lynn,  University  of 

Southern  Mississippi,  Nenana  Native 

Assiciation,  AK 
Whitehair,  Rosalita  Marie,  University  of  New 

Mexico,  Navajo  Tribe  of  AZ,  NM,  ft  UT 
Wiggins,  Elizabeth  Owie,  University  of  North 

Carolina,  Eastern  Band  of  Cherokee-NC 
Wilcox,  Darlene  Marie,  University  of  North 

Dakota,  Oglala  Sioux 
Wilkett,  David  Matthew,  Oklahoma  State 

University,  Choctaw  Nation  of  OK      >^ 
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Willcuts.  Peggy  Sue,  South  Dakota  State 

University,  Rosebud  Sioux 
Willhite,  Laura  Jean,  University  of  Oklahoma 

Health  Sciences  Center,  Cherokee  Nation  of 

Oklahoma 
Williams,  Kinde  Elizabeth,  University  of 

Oklahoma,  Wichita  &  AfTiliated  of  OK 
Williams,  Rhonda  Lynette,  University  of  New 

Mexico,  Navajo  Tribe  of  AZ,  NM,  &  UT 
Wilson,  Dena  Lynn,  Chadron  State  College, 

Oglala  Sioux 
Wilson,  Mackenzie  P.,  University  of  Arizona 

CoU  of  Pharm,  Navajo  Tribe  of  AZ,  NM,  & 

UT 
Wilson,  Sandra.  University  of  Oklahoma 

Dental  School,  Northern  Cheyenne 
Witherspoon,  Lachelle  Linette,  San  Francisco 

State  University,  Navajo  Tribe  of  AZ,  NM, 

»UT 
WooUey,  Eric  Brady,  University  of 

Oklahoma,  Iowa  Tribe  of  Kansas  & 

Nebraska 
Woolridge,  Mike  Sue,  Langston  University, 

Chickasaw  Nation  of  Oklahoma 
Work.  Hugh  Edward,  University  of  Oklahoma 

Health  Sciences  Center,  Choctaw  Nation  of 

Oklahoma . 
Wyaco,  Barbie  Jen,  University  of  Arizona. 

Navajo  Tribe  of  AZ,  NM,  &  UT 
Yandell,  Seth  David.  Sun  Ross  SUte 

University,  Choctaw  Nation  of  OK 
Yazzie,  Bettie  Coconino  County  Community 

College,  Navajo  Tribe  of  AZ,  NM,  &  UT 
Yazzie,  Nazhone  Paul,  University  of  Arizona, 

Navajo  Tribe  of  AZ,  NM.  &  UT 
Yazzie,  Sheldwin  Aaron,  University  of  New 

Mexico,  Navajo  Tribe  of  AZ,  NM,  &  UT 
Yazzie  Stewart  David,  Grand  Canyon 

University,  Navajo  Tribe  of  AZ,  NM,  ft  UT 
Yazzie-Valencia,  Martha,  Oklahoma 

University  Health  Sciences  Center,  Navajo 

TribeofAZ,NM,&UT 
Yoe,  Corinna  Mae,  Weber  State  University, 

Navajo  Tribe  of  AZ,  NM,  ft  UT 
York,  Rebecca  Ann,  University  of  Arkansas 

Fayetteville,  Cherokee  Nation  of  Oklahoma 
Young,  Roseaim,  Arizona  State  University, 

Navajo  Tribe  of  AZ,  NM,  ft  UT 
Zwaryck,  Shelby  Leona,  University  of  Great 

Falls,  Chippewa  Cree  of  Rocky  Boy's,  MT 

FOR  FURTHER  INFORMATION  CONTACT: 
The  Indian  Health  Service  Scholarship 
Branch,  Twinbrook  Metro  Plaza,  12300 
Twinbrook  Parkway,  Suite  100. 
Rockville.  Maryland,  20852,  Telephone: 
(301)  443-6197;  Fax:  (301)  443-6048. 

Dated:  December  14, 1998. 
Michel  E.  Lincoln, 

Acting  Director. 

|FR  Doc.  98-33832  Filed  12-21-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Gene  Therapy  Policy  Conference; 
Notice  of  Conference 

Notice  is  hereby  given  of  a  meeting  of 
a  Gene  Therapy  Policy  Conference 
entitled:  Prenatal  Gene  Transfer: 


ScientiHc,  Medical,  and  Ethical  Issues 
on  January  7-8, 1999.  The  conference 
will  be  held  at  the  Hyatt  Regency 
Bethesda  Hotel,  One  Bethesda  Metro 
Center,  Bethesda,  Maryland  20814, 
starting  on  January  7  at  approximately 
8:00  a.m.,  and  will  recess  at 
approximately  5:30  p.m.  The  conference 
will  reconvene  on  January  8  at 
approximately  8:00  a.m.  and  will 
adjourn  at  approximately  6:00  p.m.  The 
conference  will  be  open  to  the  public 
and  free  of  charge;  however,  registration 
is  required.  Registration  is  available 
online  at  http://www.nih.gov/od/orcla  or 
you  can  contact  Ms.  Aime  Ehinne, 
Strategic  Results,  6004  Lakeview  Road, 
Baltimore,  Maryland  21210,  Phone  410- 
377-0110,  Fax  410-377-6429.  Ms. 
Ehinne  will  provide  conference 
information  upon  request.  Individuals 
who  plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  Ms. 
Dunne  in  advance  of  the  conference. 

On  July  8, 1996,  the  NIH  Director 
published  a  Notice  of  Intent  to  Propose 
Amendments  to  the  NIH  Guidelines  for 
Research  Involving  Recombinant  DNA 
Molecules  Regarding  Enhanced 
Oversight  of  Recombinant  DNA 
Activities  (61  FR  3577).  One  significant 
component  of  the  NIH  Director's 
proposal  was  to  establish  Gene  Therapy 
PoUcy  Conferences  (GTPC).  These 
conferences  are  intended  to  offer  the 
unique  advantage  of  assembling 
numerous  participants  who  possess 
significant  scientific,  ethical,  and  legal 
expertise  and/or  interest  that  is  directly 
applicable  to  specific  recombinant  DNA 
issues.  In  order  to  enhance  the  depth 
and  value  of  scientific  and  ethical/social 
discussion,  each  GTPC  will  be  devoted 
to  a  single  issue  relevant  to  scientific 
merit  and/or  safety  as  it  relates  to 
research  on  the  use  of  novel  gene 
delivery  vehicles  and  applications  to 
human  gene  therapy,  novel  applications 
of  gene  transfer,  or  relevant  ethical/ 
social  implications  of  a  particular 
application  of  gene  transfer  technology. 

The  findings  and recommendationsof 
each  GTPC  will  be  made  available  to 
multiple  Department  of  Health  and 
Human  Services  (DHHS)  components, 
including  the  Food  and  Drug 
Administration  (FDA)  and  the  Office  for 
Protection  from  Research  Risks  (OPRR). 
The  NIH  Director  anticipates  that  this 
expanded  public  policy  forum  will 
serve  as  a  model  of  interagency 
communication  and  collaboration, 
concentrated  expert  discussion  of  novel 
scientific  issues  and  their  potential 
societal  implications,  and  enhanced 
opportunity  for  public  discussion  of 
specific  issues  and  the  potential  impact 


of  such  applications  on  human  health 
and  the  environment. 

On  January  7-8, 1999,  the  NIH  will 
hold  its  third  GTPC  entitled:  Prenatal 
Gene  Transfer:  Scientific,  Medical,  and 
Ethical  Issues.  Topics  will  include 
preclinical  studies  of  prenatal  gene 
transfer;  prenatal  genetic  screening  and 
diagnostic  tools;  optimal  clinical  trial 
design  focusing  on  patient  safety  and 
measurements  of  outcome;  ethical,  legal, 
and  social  issues  raised  by  prenatal  gene 
transfer;  diagnostic  testing  and  clinical 
care  of  patients  post  gene  transfer;  and 
patient  education,  informed  consent, 
and  eligibihty. 

The  findings  and  recommendations  of 
this  conference  will  be  submitted  in  the 
form  of  a  report  to  the  NIH  Director. 

Dated:  December  15, 1998. 
La  Verne  Y.  Stringfield. 

Committee  Management  Officer,  NIH. 

IFR  Doc.  98-33765  Filed  12-21-98;  8:45  am) 

BILLING  COOE  414«M>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Eye  Institute;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Eye  Institute 
Special  Emphasis  Panel. 

Date:  January  8, 1999. 

Time:  8:30  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6120  Executive  Blvd.,  Suite  350, 
Rockville,  MD  20892. 

Contact  Person:  Andrew  P.  Mariani,  Phd. 
Chief,  Scientific  Review  Branch,  6120 
Executive  Blvd.,  Suite  350,  Rockville,  MD 
20892,  301/496-5561. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.867,  Vision  Research, 
National  Institutes  of  Health,  HHS] 
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Dated:  December  14, 1998. 
LaVerne  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 

FR  Doc.  98-33763  Filed  12-21-98;  8:45  am) 

BILUNQ  CODE  414(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors,  National 
Institute  of  Mental  Health. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c)(6),  Title  5  U.S.C,  as  amended 
for  the  review,  discussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
National  Institute  of  Mental  Health, 
including  consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Board  of 
Scientific  Counselors,  National  Institute 
of  Mental  Health. 

Date:  January  21, 1999. 

Agenda:  To  review  and  evaluate  staff 
scientists  and  individual  intramural 
programs  and  projects. 

Place:  National  Institutes  of  Health, 
9000  Rockville  Pike,  Building  10.  Room 
4N230,  Bethesda,  MD  20892. 

Contact  Person:  Robert  W.  Dennis, 
Executive  Secretary,  Associate  Director 
for  Administration,  Intramural  Research 
Program,  National  Institute  of  Mental 
Health,  NIH,  Building  10,  Room  4N222, 
Bethesda,  MD  20892,  301-496-4183. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health.  HHS) 

Dated:  December  14, 1998. 
LaVerne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  98-33762  Filed  12-21-98;  8:45  am] 

BILUNQ  CODE  414(M>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as  . 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Council  on  Alcohol 
Abuse  and  Alcoholism. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Council  on  Alcohol  Abuse  and  Alcoholism. 

Dote:  February  10-11, 1999. 

Closed:  February  10, 1999.  7:00  p.m.  to 
9:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  Bethesda  Hyatt  Regency,  One 
Bethesda  Metro,  Bethesda.  MD  20814. 

Open:  February  11, 1999.  8:30  a.m.  to  4:00 
p.m. 

Agenda:  Program  Developments  and 
Priorities. 

Place:  Natcher  Building,  45  Center  Drive, 
Conference  Rooms  E1/E2,  Bethesda,  MD 
20892. 

Contact  Person:  James  F.  Vaughan, 
Executive  Secretary,  National  Institute  on 
Alcohol  Abuse,  and  Alcoholism,  National 
Institutes  of  Health,  PHS,  DHHS,  Bethesda. 
MD  20892. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271,  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Chnicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Programs; 
93.891,  Alcohol  Research  Center  Grants, 
National  Institutes  of  Health,  HHS) 

Dated:  December  15, 1998. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  98-33764  Filed  12-21-98;  8:45  am] 

BILUNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Amended  Notice  of 
Meeting 

Notices  is  hereby  given  of  a  change  in 
the  meeting  of  the  Board  of  Scientific 
Counselors,  NIAAA,  January  8, 1999, 
8:00  a.m.  to  January  8,  1999,  3:30  p.m., 
National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  3lC. 
Conference  Room  6,  Bethesda,  MD 
20892  which  was  published  in  the 
Federal  Register  on  December  4, 1998, 
63FR67124. 

The  meeting  is  being  amended  to 
reflect  location  change.  The  new 
meeting  location  is  9000  Rockville  Pike, 
Building  1,  Wilson  Hall,  Bethesda,  MD 
20892.  The  meeting  is  partially  closed  to 
the  public. 

Dated:  December  15, 1998. 
LaVerne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  98-33767  Filed  12-21-98;  8:45  am) 

BILUNQ  CODE  4140-ei-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Recombinant  DNA  Advisory 
Committee;  Notice  of  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  a  meeting  of 
the  Recombinant  DNA  Advisory 
Committee  on  January  7, 1999.  The 
meeting  will  be  held  at  the  Hyatt 
Regency  Bethesda  Hotel,  One  Bethesda 
Metro  Center,  Bethesda,  Maryland 
20814,  starting  at  approximately  5:30 
p.m.  and  will  adjourn  at  approximately 
9:30  p.m.  The  meeting  will  be  open  to 
the  public  to  discuss  human  gene 
transfer  protocols,  procedures,  data 
management,  and  other  matters  to  be 
considered  by  the  Committee. 
Attendance  by  the  public  will  be  Umited 
to  space  available. 

Debra  W.  Knorr,  Deputy  Director, 
Office  of  Recombinant  DNA  Activities. 
National  Institutes  of  Health,  MSC  7010, 
6000  Executive  Boulevard,  Suite  302, 
Bethesda,  Maryland  20892-7010,  Phone 
301-496-9838,  Fax  301-496-9839,  Will 
provide  summaries  of  the  meeting  and 
a  roster  of  committee  members  upon 
request.  Individuals  who  plan  to  attend 
and  need  special  assistance,  such  as 
sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Knorr  in  advance  of  the 
meeting.  OMB's  "Mandatory 
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Information  Requirements  for  Federal 
Assistance  Program  Announcements" 
(45  FR  39592,  June  11. 1980)  requires  a 
statement  concerning  the  official 
government  programs  contained  in  the 
Catalog  of  Federal  Domestic  Assistance. 
Normally  NIH  Usts  in  its 
announcements  the  niunber  and  title  of 
affected  individual  programs  for  the 
guidance  of  the  public.  Because  the 
guidance  in  this  notice  covers  virtufilly 
every  NIH  and  Federal  research  program 
in  which  DNA  recombinant  molecule 
techniques  could  be  used,  it  has  been 
determined  not  to  be  cost  effective  or  in 
the  public  interest  to  attempt  to  list 
these  programs.  Such  a  list  would  likely 
require  several  additional  pages.  In 
addition,  NIH  could  not  be  certain  that 
every  Federal  program  would  be 
included  as  many  Federal  agencies,  as 
well  as  private  organizations,  both 
national  and  international,  have  elected 
to  follow  the  NIH  Guidelines.  In  lieu  of 
the  individual  program  listing,  NIH 
invites  readers  to  direct  questions  to  the 
information  address  above  about 
whether  individual  programs  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  are  affected. 

Dated:  December  15. 1998. 
LaVenwY.Striogfirid. 
Conunittee  Management  Officer.  NIH 
[FR  Doc.  98-33766  Filed  12-21-98;  8:45  am] 

MLUNQ  OOK  414e-«1-«l 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  HeaHh  S«rviC9 

Nationai  Instiliito  of  Enviromnenliri 
Health  Sctences  National  Toxicology 
Program 

Request  for  Comments  on  Chemicals 
Nominated  to  the  National  Toxicology 


Program  (NTP)  for  Toxicological 
Studies — Recommendations  by  the 
Interagency  Committee  for  Chemical 
Evaluation  and  Coordination  (ICCEC) 
for  Study,  No  Studies,  or  Deferral  to 
Obtain  Additional  Information. 

Background 

As  part  of  an  effort  to  earlier  inform 
the  public  and  obtain  input  into  the 
selection  of  chemicals  for  evaluation, 
the  National  Toxicology  Program  (NTP) 
routinely  seeks  public  input  on  (1) 
chemicals  nominated  to  the  Program  for 
toxicological  studies,  and  (2)  the  testing 
recommendations  made  by  the  ICCEC, 
the  Federal  interagency  committee  that 
serves  as  the  first  level  of  review  for 
nominations.  Summaries  of  the  ICCEC's 
recommendations  and  public  comments 
received  on  the  nominated  chemicals 
are  next  presented  to  the  NTP  Board  of 
Scientific  Counselors  (the  Program's 
external  scientific  advisory  committee) 
for  their  review  and  comment  in  an 
open,  public  session.  The  ICCEC 
recommendations.  Board 
recommendation,  and  public  comments 
are  incorporated  into  the 
recommendations  that  are  then 
submitted  to  the  NTP  Executive 
Committee,  the  Federal  interagency 
policy  oversight  body.  The  Executive 
Committee  reviews  and  approves  action 
to  move  forward  to  test,  defer,  or  delete 
on  each  of  the  nominated  chemicals  for 
the  various  types  of  study,  and 
recommends  priorities. 

Request  for  Comment 

Interested  parties  are  encouraged  to 
comment  on  the  recommendations  and 
provide  information  on  the  chemicals 
listed  below.  The  Program  would 
welcome  receiving  toxicology  and 
carcinogenesis  information  fitim 
completed  or  ongoing  studies,  and 
information  on  planned  studies,  as  well 


as  ciurent  production  data,  hiunan 
exposure  information,  use  patterns,  and 
environmental  occvurence  for  any  of  the 
chemicals  listed  in  this  annoimcement. 
To  provide  comments  or  information, 
please  contact  Dr.  William  Eastin  at  the 
address  given  below  within  60  days  of 
the  appearance  of  this  announcement. 

At  their  meeting  on  November  23, 
1998.  the  ICCEC  reviewed  13  agents 
nominated  to  the  NTP  for  consideration 
to  study  and  recommended  10  agents  for 
metabolism,  toxicity,  or  carcinogenicity 
studies,  recommended  that  no  studies 
be  performed  on  2  chemicals,  and 
deferred  1  substance  pending  receipt  of 
test  data  fitim  other  organizations  or 
from  related  studies  anticipated  or  in 
progress  by  the  NTP.  and  information 
on  production,  exposure,  and  use 
patterns.  Additioiully.  the  ICCEC 
reviewed  13  agents  recommended  for 
study  in  previous  ICCEC  meetings. 
Following  review  of  additional  data 
received  from  the  public  and  elsewhere, 
12  are  no  longer  considered  priority 
candidates  for  study,  and  1  diemical 
previously  recommended  for  toxicity 
study  was  recommended  for 
carcinogenicity  study.  Chemicals  with 
CAS  niunbers.  nomination  source,  types 
of  studies  under  consideration,  and 
rationale  and  other  information  are 
given  in  the  following  tables. 

Contact  may  be  made  by  mail  to:  Dr. 
William  Eastin,  NIEHS/NTP.  P.O.  Box 
12233.  Research  Triangle  Park.  North 
Carolina  27709;  by  telephone  at  (919) 
541-7941;  by  FAX  at  (919)  541-3687;  or 
by  email  at  Eastin®4IEHS.NIH.GOV. 
The  URL  for  the  NTP  homepage  is 
http://ntp-server.niehs.nih.gov. 

Dated:  December  11, 1998. 
Kwianth  (Mden, 
Director.  National  Toxicology  Program. 

Attachment 


Chemicals  Nominated  to  the  NTP  for  Study,  and  Testing  Recommendations  made  by  the  ICCEC  on  November 

23.  1998 


Chemical 
[CAS  No.] 


Nominated  t>y 


ICCEC  recommendations 


Study  rationale:  oltier  information 


Chemicais  Racommended  for  Tasting 


Androstenedkxie  [63-05-8] 

Bentonite  [1302-78-9] 

Bis(2-chloroethoxy)mettiane  [1 1 1-91-1] 

Chromium  picoiinate  [14639-25-9] 


NCI 


NIOSH 
NIEHS 


NCI;  Private  indh 
vidual. 


— sutxhronic  (caittovascular  and  re- 
productive) toxicity. 

—metabolism  „ 

—carcinogenicity 

—chronic  inhalation  toxicity  


—carcinogenicity 

— metatMlism  and  dsposition 


— sutx^hronic  toxicity 

—metabolism  and  pharmacoldnetics 

—reproductive  toxicity 

—carcinogenicity 


—widely  used  steroid  dietary  supple- 
menL 

—estrogen  and  testosterone  precur- 
sor. 

— naturally  occurring  silicate. 

— krKWvn  worker  exposure. 

— high  produdmn. 

—environmentally  persistent 

—potential  high  worker  exposure. 

—widely  used  dietary  supplement. 

— picoNnate  Kgand  enhances  chro- 
mium absorption. 


1 
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Chemicals  Nominated  to  the  NTP  for  Study,  and  Testing  Recommendations  made  by  the  ICCEC  on  November 

23,  1998— Continued 

Chemical 
[CASNo.1 

Nominated  by 

ICCEC  recommendations 

Study  rationale:  other  Inlormation 

Cumene  hydroperoxide  [80-15-9]  

Echinacea     

NIEHS 

NCI 

WCI „ 

NCI 

NCI 

— carciraoenicitv 

— high  production. 

— subchronic  toxicity  

— i<rx)wn  w«xker  exposure. 
— natural  product 

• 

Fluasterone  [112859-71-9]  

Ginkao  bUoba  extract 

— immunotoxicity 

—chronic  toxicity 

— toxicoiogical  characterization 

—carcinogenicity 

—toxicoiogical  characterization 

— neurotoxicity  

^-carcinooenicitv 

—widely  used  dietary  supptemenL 
—wide  variety  of  preparations  avail- 
able, 
—fluorine-substituted  DHEA  analogue. 
—NCI  considering  for  clinical  trial, 
—natural  product  (standardized  plant 

Ginkoolide  B  [15291-75-51  

extract). 
— widely  used  dietary  supplement. 

— miaonucieus  test  (Ginkgolide  B)  

—subchronic  toxicity  . — 

^-carcimoenicitv 

— Ginkgolide   B   is   a   constituent  of 

Pvroaallol  [87-66-11  

Private  individual  .. 
NIEHS 

Ginkgo  biloba  extract 
—natural  and  industnal  product. 

Trialh/I  i«nrv;tnijratA  fin^S— 1^-61 

— FDA  approved  colorir>g  additive. 

— subchronic  toxicity 

— moderate  production. 

—metabolism    and    pharmacoldnetics 
(pending  confirmation  of  significant 
production). 

— indirect  food  additive. 

Chemical  [CAS  Hurrber] 

Nominated  t>y 

Nominated  fof 

Rationale;  other  information 

Chemical  for  Which  No  Testing  is  Recommended 

Caffeic   aoid    [331-39-5].    Chlorogenic 
acid  (327-97-9]. 

Private  indivldusU  .. 

— carcinogenicty 

— naturally  occumng  in  a  wide  variety 
of  nutritionally  important  foods. 

—generally  weaic  evidence  of  toxicity 
in  existing  studws. 

Chemicai  Deferred  for  Additional  Infomtation 

Dehydroepiarxtosterone    (DHEA)    [53- 
43-0]. 

NCI;  Private  indi- 
vidual. 

—Toxicoiogical  characterization  

—carcinogenicity „ 

^-refxoductive  toxicitv 

—widely  used  steroid  dietary  supple- 
ment 
—has  FDA  IND  status. 

• 

—metabolized  to  adrostenedione. 
—defer  until  results  of  androstendione 
studies  available. 

Chemicais  to  be  Removed  from  Consideration 

2-Acetylpyridine  [1122-62-9]  

Cyanogen  chloride  [506-77-4] 

Diethylamine                        [109-89-7], 
Isopropylamlne                   [75-31-0], 
Triethylamine  [121-44-8]. 

Ethidium  brorrtde  [1239-45-8] 

NCI 

EPA 

NIEHS,  NIEHS. 
UAW. 

Private  individual  .. 

NCI - 

NCI  

—carcinogenicity _ 

—metabolism  

—carcinogenicity 

—subchronic  inhalation  toxicity „ 

—insufficient  production  and  use  to 

warrant  testing. 
— rapid  conversion  to  cyanide  in  blood 

—adequate  NIOSH   studies  of  DEA 
and  TEA. 

—toxicoiogical  characterization 

—carcinogenicity .._ 

—metabolism  

— chemical  disposition  , 

— too  corrosive  for  humane  study, 
—ocular  irritation  in  workers  already 

well  documented, 
—already  labeled  as  possible  carcino- 

- 

Ethyl  tjromoacetate  [105-36-2] 

4-Methoxy-N-methyl-1 ,8-napthalimide 

[3271-05-4]. 
Mvrcene  1123-35-31 

gen, 
—few  people  exposed. 
— rapid  hydrolysis  in  bkxxj 
—animals  would  be  distressed 
—other  hatoacebc  acids  being  studies 
—unable  to  obtain  material 

NIEHS 

NIEHS,  NIOSH  

Private  individual  .. 

^-metat)olism  

—unable  to  obtain  radiolatteled  mate- 

Phenothiazine [92-84-2]  ^ 

Saw  palmetto.  Sitosterol  [83-46-5] 

— alkvlatino  at}ilitv  

rial 

— toxicoioaical  characterization 

— k>w  production 

— <arcinoaenicitv 

— no  longer  in  agricultural  or  veterinary 

toxicoioaical  cliaracterization 

use 
— low  potential  for  reproductive  toxicity 

^-carcinooenicitv  

— two-generation  and  13-week  studies 

- 

« 

available 
—subject  of  FDA-approved  clinical  triai 
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Chemical  [CAS  Number] 

Nominated  by 

Nominated  for 

Rationale;  other  information 

Trigonelline  [535-83-1]  

Private  individual  .. 

— subchronic  toxicity  

— comparative  metabolism 

—naturally  occurring  in  a  wide  variety 
of  nutritionally  important  foods 

— metabolite  of  niacin  in  humans 

—metabolized  differently  in  rats  and 
humans 

—very  low  acute  toxicity 

Chemical  for  Which  Previous  Testing  Recommendation  Has  Been  IModified 


Propargyl  alcohol  [107-19-7] 


NCI 


— carcinogenicity 


— high  production 
— widespread  human  exposure 
— subchronic  study  available 
— suspicion   of  cardnogenicty   based 
on  structure 


[FR  Doc.  98-33761  Filed  12-21-98;  8:45  am] 

BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs. 
Interior 

ACTION:  Notice  of  Amendment  to 
Approved  Tribal-State  Compact. 

summary:  Pursuant  to  25  U.S.C.  2710.  of 
the  Indian  Gaming  Regulatory  Act  of 
1988  (Pub.  L.  100-497).  the  Secretary  of 
the  Interior  shall  publish,  in  the  Federal 
Register,  notice  of  approved  Tribal-State 
Compacts  for  the  purpose  of  engaging  in 
Class  III  (casino)  gambling  on  Indian 
reservations.  The  Assistant  Secretary — 
Indian  Affairs,  Department  of  the 
Interior,  through  her  delegated 
authority,  has  approved  the 
Amendments  to  the  Red  Cliff  Band  of 
Lake  Superior  Chippewa  Indians  and 
the  State  of  Wisconsin  Gaming  Compact 
of  1991,  which  was  executed  on 
December  11,  1998. 

DATES:  This  action  is  effective  December 
22,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine  Director,  Indian 
Gaming  Management  Staff,  Bureau  of 
Indian  Affairs,  Washington,  D.C.  20240, 
(202)  219-^066. 

Dated:  December  11, 1998. 
Kevin  Cover, 

Assistant  Secretary— Indian  Affairs. 

!FR  Doc.  98-33799  Filed  12-21-98;  8:45  am] 

BILUNG  COOE  4310-02-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
Indian  Gaming 

agency:  Bureau  of  Indian  Affairs. 
Interior. 

action:  Notice  of  Approved  Tribal-State 
Compact. 

SUMMARY:  Pursuant  to  Section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988. 
Pub.  L.  100-497.  25  U.S.C.  2710,  the 
Secretary  of  the  Interior  shall  publish,  in 
the  Federal  Register,  notice  of  approved 
Tribal-State  Compacts  for  the  purpose  of 
engaging  in  Class  III  (casino)  gambling 
on  Indian  reservations.  The  Assistant 
Secretary — Indian  Affairs,  Department 
of  the  Interior,  through  his  delegated 
authority,  has  approved  the  Tribal-State 
Gaming  Compact  between  the  State  of 
California  and  the  Table  Mountain 
Rancheria,  which  was  executed  on  July 
13,  1998. 

DATES:  This  action  is  effective  December 
22,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Indian 
Gaming  Management  Staff,  Bureau  of 
Indian  Affairs.  Washington.  DC  20240. 
(202) 219-4066. 

Dated:  December  11, 1998. 
Kevin  Cover, 

Assistant  Secretary— Indian  Affairs. 
[FR  Doc.  98-33798  Filed  12-21-98;  8:45  am] 

BILUNG  CODE  431(Ma-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-055-99-71 22-00-8600] 

Nevada  Temporary  Closure  of  Certain 
Public  Lands  Managed  by  the  Bureau 
of  Land  Management,  Las  Vegas 
District 

AGENCY:  Bureau  of  Land  Management. 
Department  of  Interior. 


ACTION:  Temporary  closure  of  selected 
public  lands  in  Clark  County,  Nevada, 
during  the  operation  of  the  1999  SCORE 
Laughlin  Desert  Challenge  Race. 

SUMMARY:  The  District  Manager  of  the 
Las  Vegas  District  aimounces  the 
temporary  closure  of  selected  public 
lands  under  its  administration 

This  action  is  being  taken  to  help 
ensiu'e  public  safety,  prevent 
unnecessary  environmental  degradation 
during  the  official  permitted  nmning  of 
the  1999  SCORE  Laughlin  Desert 
Challenge  Race  and  to  comply  with 
provisions  of  the  U.S.  Fish  and  Wildlife 
Service's  Biological  Opinion  for  Speed 
Based  Off-Highway  Vehicle  Events  (1- 
5-98-F-053). 

DATES:  From  6:00  a.m.  January  22, 1999 
through  8:00  p.m.  January  24, 1999 
Pacific  Standard  Time. 

Closure  Area:  As  described  below,  an 
area  within  T.  32  S.  to  T.  33  S.  R.  64 
E.  to  R.  66  E. 

1.  The  closure  is  bounded  by  State 
Route  #163  on  the  North,  California 
State  Line  on  the  South,  US  95  on  the 
West,  Big  Bend  Drive  on  the  East. 

Exceptions  to  the  closure  are:  State 
Route  163. 

2.  The  entire  area  encompassed  by  the 
designated  course  and  all  areas  outside 
the  designated  course  as  listed  in  the 
legal  description  above  are  closed  to  all 
vehicles  except  Law  Enforcement, 
Emergency  Vehicles,  and  Official  Race 
Vehicles.  Access  routes  leading  to  the 
course  are  closed  to  vehicles. 

3.  No  vehicle  stopping  or  peirking. 

4.  Spectators  are  required  to  remain 
within  designated  spectator  area  only. 

5.  The  following  regulations  will  be  in 
effect  for  the  duration  of  the  closure: 

Unless  otherwise  authorized  no 
person  shall: 

a.  Camp  in  any  area  outside  of  the 
designated  spectator  areas. 

b.  Enter  any  portion  of  the  race  course 
or  any  wash  located  within  the  race 
course. 
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c.  Spectate  or  otherwise  be  located 
outside  of  the  designated  spectator  area. 

d.  Cut  or  collect  firewood  of  any  kind, 
including  dead  and  down  wood  or  other 
vegetative  material. 

e.  Possess  and  or  consume  any 
alcoholic  beverage  imless  the  person  has 
reached  the  age  of  21  years. 

f.  Discharge,  or  use  firearms,  other 
weapons  or  fireworks. 

g.  Park,  stop,  or  stand  any  vehicle 
outside  of  the  designated  spectator  area. 

h.  Operate  any  vehicle  including  an 
off-highway  vehicle  (OHV),  which  is  not 
legally  registered  for  street  and  highway 
operation,  including  operation  of  such  a 
vehicle  in  spectator  viewing  areas,  along 
the  race  course,  and  in  designated  pit 
area. 

i.  Park  any  vehicle  in  violation  of 
posted  restrictions,  or  in  such  a  manner 
as  to  obstruct  or  impede  normal  or 
emergency  traffic  movement  or  the 
parking  of  other  vehicles,  create  a  safety 
hazard,  or  endanger  any  person, 
property  or  feature.  Vehicle  so  parked 
are  subject  to  citation,  removal  and 
impoundment  at  owners  expense. 

j.  Take  a  vehicle  through,  around  or 
beyond  a  restrictive  sign,  recognizable 
buricade,  fence  or  traffic  control  barrier 
or  device. 

k.  Fail  to  keep  their  site  free  of  trash 
and  litter  diuing  the  period  of 
occupancy,  or  fail  to  remove  all 
personal  equipment,  trash,  and  Utter 
upon  departiue. 

1.  Violate  quiet  hours  by  causing  an 
unreasonable  noise  as  determined  by 
the  authorized  officer  between  the  hours 
of  10:00  p.m.  and  6:00  a.m.  Pacific 
Standard  Time. 

m.  Allow  any  pet  or  other  animal  in 
their  care  to  be  unrestrained  at  any  time. 

n.  Fail  to  follow  orders  or  directions 
of  an  authorized  officer. 

o.  Obstruct,  resist,  or  attempt  to  elude 
a  Law  Enforcement  Officer  or  fail  to 
follow  their  orders  or  direction. 

Signs  and  maps  directing  the  public 
to  designated  spectator  areas  will  be 
provided  by  the  Bureau  of  Land 
Management  and  the  event  sponsor. 

The  above  restrictions  do  not  apply  to 
emergency  vehicles  and  vehicles  owned 
by  the  United  States,  the  State  of 
Nevada  or  the  Clark  County.  Vehicles 
under  permit  for  operation  by  event 
participants  must  follow  the  race  permit 
stipulations. 

Operators  of  permitted  vehicles  shall 
maintain  a  maximum  speed  limit  of  35 
mph  on  all  BLM  roads  and  ways. 
Authority  for  closure  of  public  lands  is 
foimd  in  43  CFR  part  8340  subpart  8341; 
43  CFR  part  8360,  subpart  8364.1  and  43 
CFR  part  8372.  Persons  who  violate  this 
closure  order  are  subject  to  fines  and  or 
arrest  as  prescribed  by  law. 


FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Wolf  Recreation  Manager  or  Ron 
Crayton  or  Ken  Burger  BLM  Rangers, 
BLM  Las  Vegas  District  4765  Vegas  Dr. 
Las  Vegas,  Nevada  89108.  (702)  647- 
5000. 

Dated:  December  9, 1998. 
Robert  Dunn, 
District  Manager. 

[FR  Doc.  9&-33756  Filed  12-21-98;  8:45  am] 
BILLMQ  CODE  4310-HC-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-O3O-08-102&-24-1  A] 

Sierra  Front/Northwest  Great  Baain 
Reaourca  Advlaory  Council— Notice  of 
Meeting  Locationa  and  TImaa 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Resource  Advisory  Council 
Meeting  Locations  and  Times. 

summary:  In  accordance  with  the 
Federal  Land  PoUcy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA).  the 
Department  of  the  Interior,  Bureau  of 
Land  Management  (BLM)  Council 
meetings  will  be  held  as  indicated 
below.  The  agenda  includes:  Black  Rock 
Desert  Management  Plan,  update, 
overview  and  schedule;  Pronghom  Area 
of  Critical  Environmental  Concern; 
Standards  and  Guidelines  for  wild 
horses;  Hardrock  Mining  and  related 
actions;  and  public  comment  period. 
All  meetings  are  open  to  the  public. 
The  public  may  present  written 
comments  to  the  council.  Each  formal 
council  meeting  will  have  a  time 
allocated  for  public  comments.  The 
public  comment  period  for  the  council 
meeting  is  listed  below.  Individuals 
who  plan  to  attend  and  need  further 
information  about  the  meeting  or  need 
special  assistance  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  Mike 
Holbert,  Associate  Field  Manager, 
Winnemucca  Field  Office,  5100  East 
Winnemucca  Boulevard,  Wiimemucca, 
NV  89445,  (775)  623-1514. 

DATE,  TIME:  The  council  will  meet  on 
Thursday,  January  28, 1999  fi-om  9:00 
a.m.  to  5:00  p.m.  and  Friday,  January  29, 
1999,  fi-om  8:00  a.m.  to  12:00  p.m.  at  the 
Biueau  of  Land  Management. 
Winnemucca  Field  Office,  5100  East 
Winnemucca  Boulevard,  Winnemucca, 
NV  in  the  main  conference  room.  The 
public  comment  period  will  be  at  1:15 
p.m.,  Thursday,  January  28. 1999. 


FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Holbert,  Associate  Field  Manager. 
Winnemucca  Field  Office,  5100  East 
Winnemucca  Blvd..  Winnemucca.  NV 
89445,  (775)  623-1514. 

Dated:  December  16. 1998. 
Karl  Killing, 

Associate  Manager,  Carson  City  Field  Office. 
|FR  Doc.  98-33819  Filed  12-21-98;  8:45  am] 
BNJJNQ  CODE  4310-HC-M 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Senriea 

Bandalier  National  Monumant.  NM 

AOENCY:  National  Park  Service.  Interior. 
ACTION:  Transfer  of  Administrative 
Jurisdiction,  Bandelier  National 
Monument,  New  Mexico. 

SUMMARY:  Section  3164  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  1998,  Pub.  L.  No.  105-65.  Ill  Stat. 
1629,  directs  the  Secretary  of  Energy  to 
transfer  to  the  Secretary  of  the  Interior 
administrative  jurisdiction  over  a  4.47- 
acre  parcel  of  land  depicted  on  the  map 
entitled,  "Boundary  Map.  BandeUer 
National  Monument."  No.  315/80.051. 
dated  March  1995.  That  transfer  of 
administrative  jurisdiction  shall  be 
effective  on  the  date  of  pubUcation  of 
this  notice. 

SUPPLEMENTARY  INFORMATION:  Maps  and 
the  legal  description  of  the  lands 
involved  may  be  reviewed  at  the 
Department  of  Energy.  Los  Alamos  Area 
Office.  528 — 35th  Street,  Los  Alamos. 
New  Mexico,  and  at  Bandelier  National 
Monument.  New  Mexico. 

Dated:  July  30, 1998. 
John  E.  Cook, 

Regional  Director.  Intermountain  Reffon, 
National  Park  Service. 

(FR  Doc.  98-33506  Filed  12-21-98:  8:45  am] 
BILUNO  COOC  4I10-7O-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Sarvica 

Kaloko-Honokohau  National  Historical 
Parte;  Advisory  Commission  Notice  of 
Masting 

Notice  is  given  in  accordance  with  the 
Federal  Advisory  Committee  Act  that  a 
meeting  of  the  Na  Hoapili  o  Kaloko 
Honokohau.  Kaloko  Honokohau 
National  Historical  Park  Advisory 
Commission  will  be  held  at  10:00  a.m. 
to  3:00  p.m..  January  16, 1999,  at  the 
King  Kamehameha  Kona  Beach  Hotel, 
Islander  Room.  Kailua-Konk,  Hawaii. 

Committee  Reports  will  be  presented. 
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This  meeting  is  open  to  the  pubHc.  It 
will  be  recorded  for  documentation  and 
transcribed  for  dissemination.  Minutes 
of  the  meeting  will  be  available  to  the 
public  after  approval  of  the  full 
Advisory  Commission.  A  transcript  will 
be  available  after  February  27. 1999.  For 
copies  of  the  minutes,  contact  the 
Kaloko-Honokohau  National  Historical 
Park  Superintendent  at  (808)  329-6881. 

Dated:  December  11. 1998. 

Bryan  Hany, 

Superintendent,  Pacific  Islands  Support 
Office. 

IFR  Doc.  98-33794  Filed  12-21-98;  8:45  am] 

BILUNG  CODE  4310-70-M- 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

December  16, 1998. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calUng  the  Department  of 
Labor,  Departmental  Clearance  Officer, 
Todd  R.  Owen  ({202}  219-5096  ext. 
143)  or  by  E-Mail  to  Owen- 
Todd@dol.gov. 


Comments  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Attn:  OMB  Desk  Officer  for  BLS. 
OSHA.  ESA  Office  of  Management  and 
Budget.  Room  10235.  Washington.  DC 
20503  ({202}  395-7316).  within  30  days 
from  the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Agency:  Occupational  Safety  and 
Health  Administration. 

Title:  29  CFR  Part  1904  Recording  and 
Reporting  Occupational  Injuries  and 
Illnesses. 

OMB  Number:  1218-0176  (extension). 

Frequency:  Recordkeeping. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions;  Farms; 
State.  Local  or  Tribal  Government. 


Number  of  Respondents:  1.110,398. 

Estimated  Time  Per  Respondent:  1.57 
hours. 
Total  Burden  Hours:  1.741.959. 
Total  Annualized  Capital/startup 
Costs:  0. 

Total  Annual  (operating/ 
maintaining):  0. 

Description:  The  OSHA  No.  200.  Log 
and  Summary;  the  OSHA  No.  101. 
Supplementary  Record;  and  the 
recordkeeping  guidelines  provide 
employers  vdth  the  means  and  specific 
instructions  needed  to  maintain  records 
of  work-related  injuries  and  illnesses. 
Response  to  this  collection  of 
information  is  mandatory,  as  specified 
in  29  CFR  Part  1904.  Data  recorded 
under  this  information  collection  is 
collected  in  two  major  nationwide 
surveys.  One  survey  is  conducted  by 
OSHA  the  other  by  the  Bureau  of  Labor 
Statistics  (BLS).  The  information 
generated  from  these  siuveys  is  used  by 
OSHA  for  targeting  its  programmed 
inspections.  OSHA  is  also  using  these 
data  for  performance  measurement 
purposes  in  compUance  with  the 
Government  Performance  and  Results 
Act  (GPRA).  The  BLS  uses  the  data  for 
producing  national  statistics  on 
occupational  injuries  and  illnesses. 

Agency:  Bureau  of  Labor  Statistics. 

ri77e;  Report  on  Employment.  Payroll, 
and  Hours. 

OMB  Number:  1220-0011  (revision). 

Agency  Number:  BLS-790  A.  B.  B-M. 
C.  E,  G,  G-S.  H.  S,  Fl,  F2,  F3,  and  CU. 

Affected  Public:  State  or  Local 
Governments;  Business  or  other  for- 
profit:  Federal  Government;  Not-for- 
profit  institutions. 


Form  BLS  790 

Numt)er  of  re- 
spondents 

Frequency  of 
response 

Total  annual 
responses 

Response 
time 

Annual  burden 
hours 

Currant  Design  Reporting  Burden 

BM 

400 

39.600 

'0 

2  30.000 

3297.200 

12 
12 
1 
12 
12 

4.800 

475.200 

0 

360.000 

3.566,400 

15 
5 

2 
7 
7 

G,  G-S 

1.200 

CU : ^„„„ 

39.600 

Fl.  F2.  F3 

0 

AH  Other 

42.000 

416,080 

Total 

367.200 



4,406,400 

498,880 

Probability  Design  Reporting  Burden 

BM 

0 
0 

'0 
2  10,000 
359.300 

12 
12 
1 
12 
12 

0 
0 

0 
120,000 
711.600 

15 
5 
2 

7 
7 

G.  G-S 

0 

CU „ „ 

Fl.  F2,  F3 

0 

0 

All  Ottier 

42.000 

416.080 

Total 

69.300 

831.600 

97.020 

'A  subset  of  current  reporters  may  receive  this  "one-time"  supplemental  fomri  and  is  not  used  for  the  probability  sarrnle 
..OcS^rrXritSV^rtillJfo^^^^^  ^  ♦"  '-  approximate^  30,000  establishments.7or  iSSbility  sampte.  assumes 

3  All  other  BLS-790  forms  collect  the  same  information  and  differ  only  by  industry  definitions. 
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Total  Annualized  Capital/startup 
Oosts:  SO. 

Total  Annual  (operating/ 
maintaining):  $0. 

Description:  The  Current  Employment 
Statistics  program  provides  estimates  of 
nt  monthly  employment,  hours, 

d  earnings,  by  industry.  State  and 

!SA.  Data  provided  are  fundamental 


inputs  in  the  economic  decision  process 
at  all  levels  of  government,  private 
enterprise,  and  organized  labor.  The 
estimates  are  vital  to  the  calculation  of 
the  Personal  Income  Accounts  and  the 
Federal  Reserve  Board's  Index  of 
Industrial  Production. 

Agency:  Employment  Standards 
Administration. 


Title:  Office  of  Federal  Contract 
Compliance  Programs  (OFCCP) 
Recordkeeping  and  Reporting 
Requirements:  Supply  and  Service. 

0MB  Number:  1215-0072  (revision). 

Frequency:  Business  or  other  for- 
profit;  not-for-profit  institutions;  State, 
Local  or  Tribal  Government. 

Number  of  Respondents:  89,807. 


Requirement 


Average  time 
per  response 


FrequetKy 


No.  responO- 
errts 


Hours 


Recordkeeping: 

Initial  Development  of  AAP 

Update  of  AAP  _. 

Maintenance  of  AAP  , 

Uniform  Guidelines  on  Employees  Selection  Procedures* 
Reporting: 

Standard  Form  100  


179.46 
74.889 
74.889 


3.7 


Once 

Annually  ... 
Annually^., 


Annually 


89.807 
88,909 
89,807 


51,603 


161,153 
6,658.288 
6.725.543 

482.804 

191,265 


'The  Uniform  Guidelines  are  used  by  four  agencies  other  Vt\an  OFCCP,  and  have  been  approved  by  the  Office  of  Management  and  Budget 
under  an  information  collection  submitted  by  the  Equal  Employment  Opportunity  Commission.  The  OFCCP  has  been  apportioned  a  part  of  mis 
burden.  The  EEOC  estimate  for  OFCCP  Is  482,804  burden  hours,  or  slightly  less  than  a  third  of  the  1.6  million  burden  hours  in  the  EEOC  inven- 
tory. 


Total  Recordkeeping  Hours: 
14.027.790. 
Total  Reporting  Hours:  191.265. 

Total  Hours.  Reporting  and 
Recordkeeping:  14,219,055. 

Total  Annualize  Capital/startup 
Costs:  0. 

Total  Annual  Cost  (operation/ 
maintenance):  $12,375.70. 

Description:  The  Office  of  Federal 
Contract  Compliance  Programs  (OFCCP) 
is  responsible  for  the  administration  of 
equal  employment  opportunity 
programs  which  prohibit  employment 
discrimination  and  require  affirmative 
action.  These  programs  are  Executive 
Order  11246,  as  amended.  Section  503 
of  the  Rehabilitation  Act  of  1973,  as 
amended,  and  the  Vietnam  Era 
Veterans'  Readjustment  Assistant  Act  of 
1974  (VEVRAA),  as  amended,  (38  USC 
4212).  This  information  collection 
contains  all  recordkeeping  and  reporting 
requirements  and  forms  which  are 
derived  from  the  implementing 
regulations  found  in  Title  41  of  the  Code 
of  Federal  Regulations,  Chapter  60.  for 
supply  and  service  contractors.  The 
Department  of  Labor  (DOL)  is  seeking  an 
extension  of  this  information  collection 
in  order  to  substantiate  compliance  with 
nondiscrimination  and  affirmative 
action  requirements  monitored  by 
OFCCP.  The  Department  has 
determined  that  compliance  evaluation 
foil  within  the  exemption  under  PRA95. 
Therefore,  these  hours  have  been 
excluded  from  this  request. 
Todd  R.  Owen. 

Departmental  Clearance  Officer. 
(FR  Doc.  98-33823  Filed  12-21-98;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Job  Training  Partnership  Act:  Migrant 
and  Seasonal  Farmworker  Programs; 
Proposed  Allocation  Formula 

AGBICY:  Employment  and  Training 
Administration,  Labor. 
action:  Notice  of  a  proposed  updated 
allocation  formula  described  herein,  and 
request  for  comments. 

SUMMARY:  The  Employment  and 
Training  Administration  (ETA)  is 
publishing  a  notice  of  a  description  of 
and  rationale  for  a  new  allocation 
formula  for  the  Job  Training  Partnership 
Act  (JTPA),  Section  402  and  the 
Workforce  Investment  Act  (WIA), 
Section  167,  adult  migrant  and  seasonal 
farmworker  programs,  and  a 
presentation  of  preliminary  State 
planning  estimates  derived  therefrom 
for  Program  Year  (PY)  1999  (July  1, 1999 
through  June  30,  2000).  Public  comment 
is  requested. 

DATES:  Written  comments  on  this  notice 
are  invited  and  must  be  received  on  or 
before  February  5. 1999. 
ADDRESSES:  Written  comments  shall  be 
submitted  to  Ms.  Anna  Goddard, 
Director,  Office  of  National  Programs, 
Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  Room  N-4641,  200  Constitution 
Avenue,  N.W..  Washington.  D.C.  20210. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ross  S.  Shearer.  Jr.  on  (202)  219-8216, 
Ext.  102  (this  is  not  a  toll-free  number) 
or  via  e-mail  at  <rshearei^oleta.gov> 
or  Mr.  Michiel  S.  Jones  on  (202)  219- 


8216,  Ext.  103  (this  is  not  a  toll-&«e 
number)  or  via  e-mail  at 
<mjones@doleta.gov>. 

L  Introduction,  Scope  and  Purpose  of 
Notice 

This  notice  is  published  pursuant  to 
Section  162(d)  of  the  JTPA.  which 
states: 

Whenever  the  Secretary  utilizes  a 
formula  to  allot  or  allocate  funds  made 
available  for  distribution  at  the 
Secretary's  discretion  under  the  Act,  the 
Secretary  shall,  not  less  than  30  days 
prior  to  allotment  or  allocation,  publish 
such  formula  in  the  Federal  Registo*  for 
comment  along  with  the  rationale  for 
the  formula  and  the  proposed  amount  to 
be  distributed  to  each  State  and  area. 
After  consideration  of  any  comments 
received,  the  Secretary  shall  publish 
final  allotments  and  allocations  in  the 
Federal  Register. 

Thus,  this  notice  represents  the  first 
stage  of  a  two-stage  process.  Upon 
receipt  of  comments  from  the  public 
regarding  this  notice,  modifications  to 
the  proposed  formula  and  preliminary 
planning  estimates  will  be  considered. 
In  the  second  stage,  the  final  formula 
and  planning  estimates  will  be 
published  in  the  Federal  Register. 

The  formula  is  developed  for  the 
purpose  of  distributing  funds 
geographically  by  State  service  area,  on 
the  basis  of  each  State  service  area's 
relative  share  of  persons  eligible  for  the 
program.  Beginning  with  PY  1999,  a 
revised  allocation  formula  is  proposed 
which  will  improve  and  update  the 
methodology  for  allocating  funds  among 
the  States  by  using  more  relevant  and 
ourent  data  on  the  distririution  of  the 
farmworker  population.  The  revised 
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formula  is  the  result  of  work  done  by  an 
Interagency  Task  Force  on  Fannworker 
Population  Data  (Task  Force)  and  the 
Department's  response  to  public 
comments  received  in  response  to  a 
January  16, 1997  Federal  Register  notice 
of  a  proposed  updated  allocation 
formula  for  the  JTPA  Section  402 
program. 

Part  n  of  this  notice  provides  a 
discussion  for  public  comment  of  the 
issues  associated  with  farmworker 
population  data,  including:  the 
Interagency  Task  Force  on  Fannworker 
Population  Data,  a  description  of 
available  farmworker  data  sources;  a 
discussion  of  the  backgroimd  of  the 
allocation  formula  development;  an 
overview  of  the  peer  review  report;  a 
detailed  description  of  the  proposed 
allocation  formula;  and  a  discussion  of 
factors  affecting  formula  development. 

Part  in  describes  a  hold-harmless 
provision  which  is  proposed  to  be  put 
into  place  ror  three  years  following  the 
implementation  of  the  revised  allocation 
formula.  The  hold-harmless  provision  is 
designed  to  provide  a  staged  transition 
from  old  to  new  funding  levels  for  State 
service  areas. 

Part  rv  describes  proposed  minimum 
funding  provisions  to  address  State 
service  areas  which  would  receive  less 
than  $60,000  and  State  service  areas 
which  would  receive  from  between 
$60,000  and  $119,999  as  a  result  of  the 
implementation  of  the  allocation 
formula. 

Part  V  describes  the  proposed 
application  of  the  formula  and  the  hold- 
harmless  provision  using  the  PY  1999 
appropriation  for  the  JTPA.  Section  402 
program. 

n.  Description  of  Proposed  Allocation 
Formula 

A.  Interagency  Task  Force  on 
Farmworker  Population  Data 

In  April  1994,  a  special  task  force  was 
convened  to  explore  options  for  revising 
the  existing  formula  and  its  data  bases. 
The  Interagency  Task  Force  on 
Farmworker  Population  Data  consisted 
of  specialists  in  the  fields  of 
demography,  economics,  sociology, 
survey  research,  statistics,  an 
employment  and  training  program 
representative  and  a  representative  of 
JTTA,  Section  402  grantees.  Staff  from 
ETA,  the  Bureau  of  Labor  Statistics,  the 
Economic  Research  Service  of  the  U.S. 
Department  of  Agriculture,  and  the 
Bureau  of  the  Census  of  the  U.S. 
Department  of  Commerce  were 
represented  in  this  group.  The  Task 
Force  was  formulated  to  include  three 
members  of  the  1986  Interagency  Task 
Force  that  developed  the  original 


allocation  formula,  which  the  proposed 
formula  in  this  notice  revises  and 
updates. 

The  Task  Force  examined  a  wide 
variety  of  issues  in  considering  those 
most  important  to  developing  a  funding 
formula.  The  formula  proposed  in  this 
notice  is  intended  to  be  responsive  to 
the  many  concerns  about  and  to  the 
high  degree  of  interest  in  farmworker 
population  data.  It  represents  the  Task 
Force's  best  efforts  at  crafting  a  funding 
methodology  which  meets  the  following 
statutory  and  administrative 
requirements: 

fl)  The  need  to  use  the  most  current 
data  available  on  the  farmworker 
population  distribution  among  States; 

(2)  The  need  to  employ  detailed  data 
which  enumerates  the  farmworker 
population  at  the  State  level,  to  correlate 
such  detailed  data  with  the  State-by- 
State  geographical  level  at  which  funds 
are  allocated; 

(3)  The  need  to  use  data  which  are 
descriptive  and  relevant  that  is,  which 
address  the  socio-economic  conditions, 
particularly  the  occupations  and 
incomes,  experienced  by  the 
farmworker  population  served  by  the 
JTPA,  Section  402  and  WIA,  Section  167 
programs. 

Moreover,  the  allocation  formula 
described  herein  is  also  informed  by  the 
results  of  public  comment  received  in 
response  to  an  earlier  notice  describing 
an  allocation  formula  proposal.  As  a 
result  of  those  comments  and  the 
feedback  from  the  Task  Force,  the 
Department  chose  not  to  proceed  with 
the  formula  proposed  at  that  time,  and 
instead  reconvened  the  Task  Force, 
developed  an  approach  for  a  revised, 
updated  JTPA,  Section  402  allocation 
formula  responsive  to  the  comments 
received,  consulted  with  an  expert  in 
the  field  of  labor  and  agricultural 
economics,  and  conducted  an  extensive 
dialogue  and  consultation  with  its  JTPA, 
Section  402  grantee  partners. 

B.  Discussion  of  Data  Sources 

In  developing  both  the  initial  and  this 
proposed  allocation  formula,  eight  data 
bases  were  evaluated  and  considered  for 
possible  use  in  a  formula  distribution  of 
JTPA,  Section  402  funds.  In  evaluating 
the  appropriateness  of  using  any  of  the 
eight  data  bases,  three  measures  of 
suitability  were  applied  to  each  one. 
First,  a  measiu«  of  currency  determined 
whether  the  data  bases  were  composed 
of  more  recent  or  more  obsolete  data. 
Second,  a  measure  of  detail  determined 
whether  the  data  bases  offered 
descriptions  of  the  fannworker 
population  at  national.  State  and  county 
levels.  Third,  a  measiue  of  relevance 
determined  whether  the  data  bases 


contained  meaningful  data  on  the  socio- 
economic conditions  experienced  by  the 
population.  These  measures  were 
applied  to  each  data  source  separately, 
and  in  combination  with  others,  to 
determine  which  one  or  ones  would  be 
suitable  for  a  revised  formula. 

What  follows  is  a  discussion  of  each 
of  the  eight  data  bases  considered. 

1 .  Census  of  Population 

Presently,  the  Decennial  Census  of 
Population  (COP)  is  the  only  source  of 
data  on  the  farmworker  population  that 
provides  information  on  their  socio- 
economic characteristics  which  is 
equally  available  at  national.  State  and 
coimty  levels.  Geographic  breadth  is 
perhaps  its  greatest  strength  for  the 
purpose  at  hand.  The  COP,  among  other 
things,  counts  individuals  by 
occupation,  industry,  income  level,  and 
provides  the  number  of  family  members 
for  respondents.  All  of  these  are  factors 
associated  with  participant  eligibility  in 
the  JTPA,  Section  402  and  WIA  Section 
167  programs.  Finally,  the  COP  has  been 
used,  in  whole  or  in  part,  for  the  past 
decade  to  allocate  JTPA,  Section  402 
funds.  The  relative  funding  levels  to  the 
grant  programs  which  now  comprise  the 
JTPA,  Section  402  system  have  been 
relatively  stable  as  a  result. 

The  COP  also  has  a  number  of 
recognized  weaknesses  with  regard  to 
coimting  the  fannworker  population. 
These  have  been  discussed  at  length 
elsewhere,  by  numerous,  knowledgeable 
critics  and  this  notice  contains  only  a 
brief  recapitulation  of  these  problems. 
The  1990  COP  was  conducted  during 
one  reference  week  period  during  the 
first  week  in  April.  The  enumeration  in 
early  Spring  occurred  at  a  time  during 
which  agricultural  activity  across  the 
country  was  limited.  Occupational 
questions  on  the  Census  form  concerned 
the  chief  job  activity  during  the  survey 
week.  Consequently,  those  farmworkers 
who  were  unemployed  due  to  the 
seasonal  nature  of  agriculture,  or  who 
were  employed  for  a  majority  of  hours 
in  a  nonfarm  occupation,  would  not  be 
counted  as  farmworkers  by  Census 
enumerators. 

Exacerbating  the  nonidentification  of 
individuals  as  farmworkers  was  the 
problem  of  undercounting  this  elusive 
population.  Farmworkers  as  a  group  are 
characterized  by  many  members  who 
have  no  fixed  address;  are  highly 
migratory;  have  limited  English 
speaking  abilities;  have  low  educational 
levels;  work  intermittently  in  various 
agricultiual  and  non-agricultural 
occupations  during  a  single  year;  have 
only  casual  employer-employee  links; 
live  in  nual.  often  remote  areas;  and  are 
imfamiliar  with  or  actively  distrustful  of 
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government  agencies  and  agents,  such 
as  Census  enumerators.  Therefore,  the 
I  Bsults  are  biased  against  this 
population. 

The  COP'S  weaknesses  as  a  measuring 
ihstrument  also  include  the  fact  that  it 
occurs  decennially,  and  there  are  no 
intervening  surveys  of  equivalent 
breadth.  Additionally,  measures  of  the 
iannworker  (or  any  occupationally- 
defined)  population,  are  the  result  of 
projections  made  from  a  smaller  (in  that 
case,  17  percent  of  households),  not  the 

Diverse  of  respondents.  However,  it 
auld  be  noted  that  virtually  all 
farmworker  data  sources  suffer  this 
weakness.  As  a  mitigating  factor,  the 
I  X)P  is  based  on  a  much  larger  sample 
>f  households  than  any  other  data  set. 

I.  Census  of  Agriculture 

The  Census  of  Agriculture  (COA), 
x>nducted  every  five  years  by  the  U.S. 
Jepartment  of  Commerce,  Bureau  of  the 
census,  ■  measures  total  hired  and 
xmtract  labor  expenses  incurred  in  the 
iperation  of  farms  during  the  entire 
^ear.  The  COA  combined  tallies  of  labor 
sxpenditures  capture  nearly  all 
kirmworkers  who  worked  for  wages. 
The  COA  also  offers  the  most  complete 
geographic  coverage  of  hired  and 
contract  farm  labor  in  its  measure  of 
labor  expenses. 

The  weaknesses  of  the  COA  include 
the  fact  that  no  measures  of  individual 
worker  earnings  nor  demographic  data 
are  available.  Therefore,  it  is  not 
possible  to  determine,  with  these  data 
alone,  the  number  and  distribution  of 
the  economically  disadvantaged 
farmworkers  who  are  the  target 
population  for  JTPA,  Section  402  and 
WIA  Section  167  services.  Neither  does 
the  COA  record  data  based  on  discrete 
occupations  within  agriculture,  or  the 
number  of  farmworker  dependents.  The 
COA  expenditure  data  include  farm 
managers,  secretaries,  clerks  and  others 
who  are  not  eligible  for  program 
services  based  on  their  occupation.  In 
the  COA's  tally  of  hired  farmworkers, 
there  is  a  duplicate  count  given  the  high 
level  of  turnover  in  this  industry.  (The 
coimt  is  not  used  in  the  proposed 
formula.)  Finally,  there  is  a  potential 
problem  of  using  expenditure  data  as  a 
proxy  for  the  number  of  farmworkers  in 
the  States,  since  areas  with  substantial 
agribusiness  may  have  different  unit 
costs,  and  different  expenditure  levels 
which  may  not  necessarily  yield 
equivalent  numbers  of  workers. 


'  For  1992  and  before,  the  U.S.  Department  of 
Commerce,  Bureau  of  the  Census  was  responsible 
for  the  COA.  For  the  1997  COA  and  beyond,  that 
lesponsibility  has  been  transferred  to  the  U.S. 
Department  of  Agriculture,  National  Agricultural 
Statistical  Service. 


3.  National  Agricultural  Worker  Survey 

The  National  Agricultural  Workers 
Survey  (NAWS),  published  by  the 
Department  of  Labor,  is  conducted  three 
times  annually  at  peak  and  slack 
agricultural  seasons  (January,  May  and 
September)  and  surveys  a  random 
sample  of  agricultural  crop  workers.  The 
NAWS  is  rich  in  demographic  and 
socio-economic  detail,  and  includes 
income  and  family  member  data. 

The  principal  weakness  of  the  NAWS 
is  that  it  is  not  designed  to  estimate 
either  the  size  or  the  distribution  of  the 
farmworker  population  among  the 
States.  A  secondary  weakness  is  that  its 
description  of  the  farmworker 
population  is  based  on  a  relatively  small 
annual  sample  of  between  2,000  and 
2,700  respondents  located  in  288 
predominantly  agricultural  counties  in 
25  States.  Additionally,  the  surveyed 
respondents  work  only  in  crop 
agriculture  thus  the  NAWS  does  not 
siuvey  farmworkers  engaged  in 
livestock  production  who  may  be 
eligible  for  JTPA,  Section  402  program 
services. 

4.  Current  Population  Survey 

The  Current  Population  Survey  (CPS), 
pubUshed  by  the  Bureau  of  Labor 
Statistics,  is  a  monthly  probability 
siu^ey  based  on  a  random  sample  of 
about  57,000  households.  But  very  few 
of  these  have  farmworkers.  Annual 
siunmaries  of  the  monthly  CPS  yield 
less  than  1,300  farmworkers.  Earnings 
questions  are  asked  of  a  subset  of  the 
sample  households.  Although  this  is  the 
most  timely  of  the  data  sources 
considered,  with  regard  to  the 
farmworker  population,  the  extremely 
small  sample  size  limits  its  applicability 
to  the  entire  farmworker  population. 
Furthermore,  because  of  low  statistical 
reliability,  DOL  does  not  pubUsh  State 
estimates  directly  from  the  CPS  for  most 
States. 

5.  Farm  Labor  Survey 

The  Farm  Labor  Survey  (FLS), 
published  by  the  U.S.  Department  of 
Agriculture,  National  Agricultural 
Statistics  Service,  is  a  quarterly  estimate 
(for  California,  Florida,  and  the  entire 
United  States)  of  the  employment  level 
of  all  hired  labor  on  the  farm,  including 
clerical,  maintenance  workers,  etc. 
Agricultviral  service  workers  and 
contract  workers  are  reported 
separately.  The  FLS  is  a  probability 
survey  based  on  a  sample  of  roughly 
15,000  farms.  It  projects  from  this 
sample  the  average  number  of  persons 
engaged  in  agriculture  in  17  regions, 
two  of  which  are  States.  No  income  or 
demographic  information  is  available 


from  FLS  data.  However,  the  FLS 
reports  separately  aimual  average  hourly 
wages  for  all  field,  livestock,  and  hourly 
workers.  The  hourly  wage  rates  are 
available  for  all  States  except  Alaska. 
The  District  of  Columbia  and  the 
Commonwealth  of  Puerto  Rico  are  also 
excluded.  These  aimual  wage  rates  are 
averages  of  the  wage  rates  for  each 
survey  week  weighted  by  the  number  of 
hours  worked  during  the  week.  The 
annual  average  is  based  on  data 
collected  for  one  week  each  in  January, 
April.  July  and  October. 


6.  Farm  Costs  and  Returns  Survey 

The  U.S.  Department  of  Agriculture. 
National  Agricultural  Statistical 
Service's  annual  Farm  Costs  and 
Returns  Survey  (FCRS)  *,  data  reflect 
total  hired  and  contract  labor  expenses 
incurred  in  the  operation  of  the  farm 
during  the  entire  year,  including 
expenses  for  secretaries,  and 
maintenance  workers.  No  individual 
income  or  demographic  data  are 
available  bom  the  FCRS,  nor  are  State 
estimates  of  the  farmworker  population 
derived  directly  from  the  FCRS.  Instead, 
the  FCRS  data  are  used  to  calculate  a 
national  estimate  which  is  then 
distributed  among  the  States  primarily 
by  using  data  bom  the  Census  of 
Agriculture. 

7.  Bureau  of  Economic  Analysis 
U.S.  Department  of  Commerce, 

Bureau  of  Economic  Analysis  (BEA) 
data  consist  of  annual  estimates  of  all 
wage  and  salary  workers,  including 
farmworkers  and  others  working  on  a 
farm,  such  as  clerical  and  maintenance 
workers,  but  excluding  contract 
workers.  The  BEA  estimates  are  based 
on  data  from  the  Farm  Labor  Survey,  the 
Farm  Costs  and  Returns  Survey,  the 
NAWS,  and  the  Census  of  Agricuhure 
discussed  above,  and  Unemployment 
Insurance  Program  data. 

8.  Migrant  Enumeration  Project 
The  Migrant  Enumeration  Project 

(MEP)  data  on  the  nimiber  of 
farmworkers  are  developed  bom  a 
Demand  for  Labor  study  sponsored  by 
the  Office  of  Migrant  Health  of  the 
Department  of  Health  and  Hiunan 
Services  in  1991-92.  The  formula  used 
in  the  study  is  constructed  from 
information  on  crop  acreage,  hours 
needed  to  perform  a  specific  operation 
(e.g.,  harvest)  on  one  acre  of  the  crop, 
work  hours  per  farmworker  per  day,  and 
season  length  for  peak  work  activity. 
This  information  was  collected  in 
counties  with  a  migrant  presence.  Inter- 


'This  report  it  now  called  the  .Xgricultutal 
Resource  Management  Study. 
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and  intra-State  duplicate  counts  are 
likely  with  this  methodology.  The 
number  of  dependents  found  by  the 
MEP  was  calculated  based  on  NAWS 
data.  No  farmworker  income 
information  is  available  from  the  MEP. 

C.  Background  of  Allocation  Formula 
Development 

The  formula  used  in  allocating  funds 
for  the  current  1998  Program  Year  is 
based  on  the  1980  COP,  adjusted  by  the 
Special  Agricultural  Workers 
administrative  data  that  accoimted  for 
the  amnesty  provisions  of  the 
Immigration  Reform  and  Control  Act. 
Continued  application  of  this  formula  is 
questionable  in  terms  of  its  poor 
relevancy  and  aging  data;  consequently, 
its  continued  use  has  grown  less 
defensible  with  each  passing  year. 

The  COP  is  an  unsatisfactory 
methodology  for  coimting  economically 
disadvantaged  migrant  and  seasonal 
farmworkers.  Consequently,  the  obstacle 
to  be  overcome  has  been  that  of 
choosing  and  developing  the  best 
demographic  soiuces  for  accurately 
measiuing  the  farmworker  population 
within  each  State  and  Puerto  Rico  and 
adjusting  the  results  for  the  JTPA, 
Section  402  eligible  farmworker 
population. 

One  problem  with  using  the  COP  for 
coimting  farmworkers  is  derived  from 
the  fact  that  it  takes  a  single  "snap-shot" 
in  April  that  misses  many  farmworkers 
due  to  factors  such  as  migration  and  to 
the  low  farmwork  labor  demand  at  that 
time  of  year.  Other  important 
contributors  to  the  inaccurate  coimt  of 
farmworkers  by  the  COP.  relate  to 
language,  cultural  barriers  and  non- 
traditional  housing  arrangements.  The 
inability  of  the  COP  design  to  estimate 
the  distribution  of  migrant  and  seasonal 
farmworkers  is  forcefully  acknowledged 
in  an  October  25, 1994  letter  from  the 
Under  Secretary  for  Economic  Affairs 
and  Statistical  Services,  U.S. 
Department  of  Commerce. 

The  ETA,  Division  of  Seasonal 
Farmworker  Programs  assembled  a  Task 
Force  that  included  social  scientists 
spedahzing  in  farm  labor,  to  advise  on 
how  to  achieve  the  funds  allocation 
objective.  This  Task  Force,  the 
Interagency  Task  Force  on  Farmworker 
Population  Data,  reviewed  available 
data  sources  and  recommended  a 
formula  to  ETA.  The  formula  was 
pubUshed  in  the  January  16, 1997,  issue 
of  the  Federal  Register.  The  proposed 
formula  based  50  percent  of  die 
allocation  on  the  COP's  farmworker 
count,  adjusted  for  poverty,  and  50 
percent  of  the  allocation  on  a  ratio  of  the 
total  State  farmwork  labor  expenses 
taken  from  the  COA  divided  by  the 


average  farmwork  wage  rate  in  each 
^  State,  taken  from  the  FLS.  The  COA/FLS 
ratio  actually  computes  the  total  munber 
of  farmworker  labor  hours  worked  in 
each  State.  There  was  no  adjustment  of 
the  COA/FLS  labor  hours  for  poverty  or 
for  other  JTPA,  Section  402  eligibility 
criteria  because  at  that  time  no  means 
for  doing  so  had  been  recognized  for 
incorporation  into  the  formula. 

Although  the  COA/FLS  ratio  is  a 
proxy  measure,  the  social  scientists  on 
the  Task  Force  contend  that  the 
appUcation  is  an  accurate  measure  and 
that  the  inherent  deficiencies,  such  as 
unreported  wages,  occiu  consistently 
across  the  United  States.  The  COA  data 
provide  the  cost  of  agricultural  labor  in 
each  State.  These  figvues  are  derived 
from  tax  reports  on  wages  paid  by 
farmers,  and  the  data  are  accepted 
within  the  social  science  research 
commimity  as  being  accurate  measures 
of  agricultural  activity.  When  the  figures 
are  divided  by  each  State's  average 
agricultural  wage  rate,  the  results  are 
indices  representing  the  relative 
measures  of  agricultural  labor  activity  in 
each  State.  The  State  average  farm  labor 
wage  rates  for  hired  workers  are 
published  quarterly  by  the  National 
Agricultural  Statistics  Service,  USDA  as 
part  of  the  Farm  Labor  Survey  (FLS). 

The  public  comments  on  the  January 
1997  Federal  Register  Notice  were 
primarily  critical  of  the  published 
formula  for  the  biases  inherent  in  its 
rehance  on  the  COP.  The  criticism  is 
largely  based  on  the  recognized 
deficiencies  of  the  COP  in  counting 
seasonal  farmworkers;  and  the  primary 
conclusion  of  the  critics,  that  there  are 
inherent  geographical  biases  underlying 
the  deficiencies  of  the  COP,  is 
convincing.  Additionally,  many  of  those 
that  provided  comments  critical  of  the 
COP  also  advocated  using  the  NAWS  to 
refine  the  COA  data  for  JTPA,  Section 
402  eligibility  (of  crop  workers). 
Following  the  comment  period,  the  Task 
Force  was  convened  on  May  15, 1997  to 
evaluate  the  public  responses. 

Pursuant  to  the  thrust  of  the  public 
comments,  the  Task  Force  discussion 
explored  the  feasibility  of  reducing 
reliance  on  COP  and  on  a  methodology 
fot«applying  NAWS  to  refine  the  COA 
data.  As  discussion  progressed,  a 
strategy  was  proposed  for  an  integrated 
appUcation  of  the  COA,  NAWS.  FLS 
and  COP  data  sources.  The  design 
would  refine  the  COA/FLS  proxy, 
which  is  available  separately  for  crop 
and  livestock  workers,  to  account  for 
JTPA,  Section  402  eligibility  factors  by 
applying  the  NAWS  data  to  adjust  the 
crop  workers  proxy  and  applying  COP 
data  to  adjust  the  hvestock  workers 
proxy.  This  design  would  serve  as  the 


primary  measures  of  JTPA,  Section  402 
eligible  farmworkers.  The  COP  would  be 
retained  as  a  general  feature  and  for 
refining  the  measure  of  livestock 
workers.  The  Task  Force  approved  the 
proposal  for  development. 

It  should  be  emphasized  that  the 
underlying  distributive  criterion  is  the 
relative  size  of  the  crop  and  livestock 
labor  bills  across  the  States.  Thus,  the 
underlying  relative  weight  of  a  State 
starts  with  the  number  of  farmwork 
hours  performed  in  that  State.  This 
relative  distribution  is  used  as  a 
baseline,  to  which  certain  adjustments 
are  made,  as  explained  below. 

Over  the  course  of  the  ensuing 
months,  details  of  the  formula  were 
resolved  by  ETA,  and  the  results  were 
presented  to  the  Task  Force  on  February 
19, 1998  for  its  review.  The  formula  was 
approved  for  its  general  approach — 
specifically,  its  selection  of  data  sources 
and  its  design  for  applying  those 
sources  as  a  tool  for  gauging  the  relative 
geographic  demand  for  JTPA,  Section 
402  services.  However,  the  Task  Force 
withheld  its  final  approval,  pending 
implementation  of  three  concerns  raised 
during  the  discussion  and  summarized 
immediately  below: 

(1)  The  Task  Force  recommended 
expanding  the  niunber  of  years  used  to 
offset  possible  effects  of  the  size  of  the 
NAWS  sample.  It  was  agreed  to  expand 
the  sample  size  by  using  the  four  years 
1992-1995. 

(2)  NAWS  data  are  organized  by 
"Farm  Labor  Areas"  published  in  the 
Guide  to  Farm  Jobs.  One  Farm  Labor 
Area  is  comprised  of  the  two  States  of 
Texas  and  Oklahoma.  Because  NAWS 
profiles  only  crop  workers,  the  Task 
Force  recommended  separation  of 
Oklahoma  and  Texas,  making  Texas  a 
single-State  Farm  Labor  Area  (Florida 
and  California  are  the  two  others)  and 
combining  Oklahoma  with  the  "Delta 
South-East"  Farm  Labor  Area  that 
includes  Arkansas,  where  there  is 
greater  similarity  with  the  crops  grown 
in  Oklahoma  than  in  Texas. 

(3)  The  number  resulting  from  the 
computation  of  the  COA's  total 
agricultural  labor  costs  divided  by  the 
wage  rate  is  the  total  number  of 
agricultiu-al  hours  worked  annually.  The 
result  of  the  refinements  by  NAWS  is 
the  estimated  niunber  for  each  State  of 
agricultural  hours  worked  in  crops  by 
JTPA.  Section  402  eligible  workers. 
These  aggregate  figures  could  be 
converted  into  annual  units  for  each 
State,  but  such  units  do  not  translate 
directly  into  the  number  of 
farmworkers.  This  is  due  to  regional 
variations  in  the  seasonal,  short-term 
nature  of  these  jobs  and  the  likefihood 
of  farmworkers  holding  many  farmwork 
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ji  >ps  in  an  agricultural  season.  For 
ebiample,  during  any  given  year,  a 
number  of  workers  in  a  State  are 
r^resented  in  a  gross  unit  of  hours, 
such  as  10,000,  but  it  is  not  the  same 

iunber  of  workers  for  every  region  and 

late. 

These  three  required  changes,  upon 
w^ich  Task  Force  approval  of  the 
ficoinula  was  conditioned,  have  been 
^(icomplished. 

Peer  Review  and  Report 

The  Division  of  Seasonal  Farmworker 
ams  (DSFP)  contracted  for  and 
ived  a  Peer  Review  of  the  proposed 
allocation  formula  and  its  methodology 
from  Dr.  Philip  Martin — an  expert  in  the 
filelds  of  labor  and  agricultural 
economics.  Dr.  Martin,  a  Professor  of 
Agricultural  and  Resource  Economics  at 
the  University  of  CaUfomia  at  Davis,  has 
published  extensively  on  labor 
inigration,  economic  development,  and 
migration  policy  issues,  and  has 
;tified  before  Congress  and  State  and 
1  agencies  numerous  times  on  these 
ues. 

In  evaluating  the  proposed  allocation 
'Ormula  and  its  methodology,  Dr.  Martin 

5 as  asked  to:  (1)  Determine  whether  or 
3t  a  single  reliable  soiuce  of  data  exists 
om  which  a  count  or  distribution 
among  grantee  jurisdictions  within  the 
linited  States  of  migrant  and  seasonal 
farmworkers  approximating  the  JTPA, 
Section  402  eligibility  criteria  could  be 
derived;  and,  (2)  determine  the 
adequacy  of  the  proposed  allocation 
{formula  for  the  distribution  of  JTPA, 
on  402  funds  among  grantee 
isdictions  in  a  manner  which 
proximates  the  distribution  of 

iworkers  within  the  United  States 
ho  meet  the  JTPA.  Section  402 
gibility  criteria.  Dr.  Martin  was  also 
asked  to  provide  recommendations,  as 
^plicable,  for  methods  by  which  the 
^location  formula  might  be  enhanced. 
As  a  result  of  his  review.  Dr.  Martin 
leached  the  following  conclusions: 

(1)  The  population  of  eligible  (migrant 
^d  seasonal  farmworkers  (MSFWs)] 

I  an  be  thought  of  as  a  room  of  unknown 
and  shape.  Each  source  of  data  on 
SFWs  can  be  considered  a  window 
lat  permits  a  look  inside  the  room, 
ince  no  data  source  or  window 
rovides  a  clear  view  of  the  number  or 
stribution  JTPA,  Section  402-eligible 
rsons  across  States,  data  from  several 
urces  should  be  combined  to  obtain 
le  best  allocation  formula  [for]  eligible 
MSFWs. 

(2)  The  proposed  JTPA.  Section  402- 
^location  formula  (1)  is  better  than  the 

uirent  formula  and  (2)  represents  the 
lest  combination  of  available  data 
ources.  It  satisfies  the  major 


requirements  for  allocation  formulae: 
acciuacy.  transparency  (it  is 
understandable),  and  it  is  based  mostly 
on  published  data,  and  thus  can  be 
updated  efficiently. 

(3)  There  is  no  better  allocation 
formula  available.  As  unemployment 
insurance  coverage  is  extended  to  more 
farm  workers,  DOL  may  want  to 
consider  using  Ul  data  on  wages  paid 
rather  than  [Census  of  Agriculture]  data, 
and  thus  avoid  issues  related  to 
payments  made  to  family  members  and 
fringe  benefits. 

Dr.  Martin's  report  describes  two 
broad  approaches  to  allocating  funds 
among  geographic  areas.  He  describes 
them  as  top-down — "according  to  the 
eUgible  population  present  in  the  area" 
and  bottoms-up— "according  to  eligible 
persons  identified  or  served  in  the 
area."  Dr.  Martin  notes  that  in  a  1988 
book,  he  reviewed  the  top-down  and 
bottoms-up  approaches  for  determining 
the  number  and  distribution  of 
farmworkers  who  satisfied  various 
criteria.  He  was  critical  of  the  bottoms- 
up  approach  because  it  tends  to 
compound  errors.  Further,  bottoms-up 
based  allocation  methodologies  reward 
recruitment  and  not  the  provision  of 
service  and  they  are  not  sensitive  to 
migration.  Dr.  Martin  notes  that  most 
bottoms-up  approaches  have  been 
abandoned. 

Dr.  Martin  states  that  he  had 
developed  a  top-dovtm  approach 
conceptually  similar  to  the  proposed 
JTPA,  Section  402  allocation  formula. 
He  noted  that  "[tjhe  proposed  [JTPA, 
Section]  402  allocation  formula 
improves  on  [his]  top-down  formula.  Its 
base  is  the  same  COA  labor  expense 
divided  by  the  average  hourly  earnings. 
However,  the  proposed  [JTPA,  Section] 
402  formula  is  able  to  use  the  NAWS  to 
more  closely  determine  that  State's 
shares  of  [JTPA,  Section]  402-eUgible 
workers." 

E.  Proposed  Allocation  Formula 
Overview 

The  proposed  JTPA,  Section  402- 
allocation  formula  can  be  summarized 
in  five  calculations: 

(1)  Standardized  or  adjusted  hours  of 
farm  work  by  State— COA  farm  labor 
expenses  for  directly  hired  and  contract 
labor  are  separated  into  crop  and 
livestock  components  and  divided, 
respectively,  by  average  hourly  earnings 
for  crop  and  Uvestock  workers  in  the 
State/region  reported  in  U.S. 
Department  of  Agriculture's  (USDA) 
FLS.  The  result  is  each  State's  share  of 
adjusted  or  standardized  hours  of  work 
on  (a)  crop  and  (b)  livestock  farms. 

(2)  Crop  hours  adjustments — First, 
each  State's  share  of  standardized  crop 


hours  is  adjusted  to  reflect  that  State's 
or  region's  share  of  JTPA,  Section  402/ 
WIA.  Section  167-eligible  hours  of 
work,  i.e.,  the  share  of  hours  of  crop 
work  done  in  the  State  or  region  by 
JTPA.  Section  402/WIA,  Section  167- 
eligible  workers.  JTPA,  Section  402 
eligibility  criteria  are  set  forth  at  20  CFR 
633.107.  Regulations  for  WIA  Section 
167  are  forthcoming.  Four  JTPA,  Section 
402-/WIA,  Section  167  eligibility 
criteria  fit)m  the  NAWS  are  used  to 
determine  how  many  standardized 
hours  were  contributed  in  each  of  the  12 
regions:  (a)  At  least  50  percent  of 
earnings  must  be  from  farmwork,^  (b) 
workers  eligible  for  JTPA,  Section  402/ 
WIA,  Section  167  services  must  have 
done  at  least  25  days  of  farm  work  in  the 
previous  12  months  or  had  farm 
earnings  of  $400  or  more  in  the  previous 
24  months,*  (c)  family  income  must  be 
below  the  Lower  Living  Standard 
Income  Level  (LLSIL)  level,'  and  (d) 
workers  must  be  legally  present  in  the 
U.S.6 

Second,  the  NAWS  obtains  individual 
data  on  how  time  was  spent  during  the 
preceding  12  months,  so  that  each 
worker's  time  spent  doing  farm  work, 
nonfann  work,  unemployment,  and  time 
out  of  the  US  can  be  determined. 
Eligible  farm  and  nonfarm  hours 
(including  unemployment)  are  divided 
by  eligible  farm  hours  to  determine  the 
extent  to  which  a  State/region  includes 
JTPA,  Section  402/WIA.  Section  167- 
eligible  workers  who  are  not  doing  farm 
work.  This  nonfarm  adjustment  is 


>  NAWS  obtaini  employnMnt  tnd  earningi 
histories  from  the  workers  interviewed.  The  50 
percent  of  earnings  from  farm  work  criterion  is 
approximated  by  ensuring  that  the  ratio  of  the  mid- 
point of  farm  to  total  earnings  categories  exceeds 
O.S.  For  example,  if  farm  earnings  are  self-reported 
to  be  in  the  $7,500  to  S9,999  category,  and  toul 
earnings  in  the  SIO.OOO  to  S12.499,  dividing  the 
midpoints  of  these  categories:  S8,750/S1 1,250 
yields  0.78. 

*NAWS  obtains  detailed  employment  histories 
from  workers  for  the  preceding  12  months;  for 
months  13  through  24  prior  to  the  interview, 
respondents  report  whether  (hey  did  farm  work  in 
any  month.  The  JTPA.  Section  402/WIA  Section 
167-eligible  population  was  estimated  using  NAWS 
data  on  workers  interviewed  whb  satisHed  at  least 
one  of  three  criteria:  the  interviewed  worker  (1)  was 
employed  in  farm  work  25  days  or  more  in  the  12 
months  prior  to  the  interview:  or  (2)  worked  two 
months  during  the  13  through  24  month  period 
prior  to  the  interview;  or  (3)  earned  SSOO  or  more 
from  farm  work  in  the  12  months  prior  to  the 
interview. 

'  NAWS  obtains  earnings  and  income  dau  in 
categories  rather  than  as  continuous  variables,  and 
interviewed  workers  reporting  family  incomes  of 
less  than  $20,000  for  a  family  of  four  were 
considered  JTPA.  Section  402/WIA.  Section  167- 
eligible. 

*If  male  and  over  18.  workers  receiving  ITPA. 
Section  402/WIA,  Section  167  services  must  be 
registered  with  the  Selective  Service.  However,  data 
on  the  number  or  percent  of  farm^vorkers  failing  to 
register  for  the  draft  is  not  available. 
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always  greater  than  one.  with  greater 
ratios  reflecting  more  nonfarm  time 
spent  in  the  area. 

Third,  NAWS  data  are  used  to 
determine  the  ratio  of  eligible  workers 
to  eligible  work  days  by  region  "  a 
"turnover  ratio."  To  account  for  these 
variations  by  State  and  region,  the  Task 
Force  recommended  use  of  an 
adjustment  for  differences  in  the  length 
of  employment  (tvimover  rate)  in  crop 
jobs.  The  specific  adjustment  is  the  ratio 
of  the  number  of  eligible  workers  in  the 
region  divided  by  the  number  of  eligible 
days.  To  be  consistent  with  adjustment 
2,  the  number  of  eligible  days  is  the  sum 
of  days  worked  in  farmwork,  days 
worked  in  non-farmwork  and  days  not 
worked.  The  resulting  calculation 
adjusts  the  data  so  that  States  with  a 
relatively  larger  number  of  workers 
represented  by  a  given  amoimt  of 
eligible  farmworker  time  are  favored 
over  States  with  a  smaller  nimiber  of 
workers  needed  to  make  up  the  same 
amount  of  eligible  time  in  the  State. 
Consequently,  high  turnover  States 
(with  more  people  per  day  of  eligible 
farmworker  presence)  are  favored  by 
this  adjustment. 

(3)  Livestock  adjustments— Each 
State's  share  of  standardized  Uvestock 
hours  of  work  is  adjusted  with  Census 
of  Population  (COP)  data  to  reflect  the 
percentage  of  livestock  workers  in  the 
COP  in  1990  who  were  economically 
disadvantaged,  i.e.,  those  with  family 
incomes  below  the  LLSIL.  There  were 
286,555  livestock  workers  in  the  1990 
COP,  and  18  percent  were  deemed 


JTPA.  Section  402/WIA.  Section  167 
eligible.  The  relative  State  JTPA,  Section 
402/WIA,  Section  167-eligibihty  rates 
ranged  from  34  percent  in  New  Mexico 
to  1  percent  in  Connecticut. 

Each  State's  share  of  standardized 
livestock  hours  was  multiplied  by  the 
percent  of  Uvestock  workers  deemed 
eligible  in  that  State  (i.e.,  the  State 
JTPA,  Section  402/WIA.  Section  167 
eligibility  rate),  and  the  resulting  total 
was  distributed  across  States,  giving 
each  State  its  percentage  share  of  the 
national  total  of  JTPA,  Section  402/WIA. 
Section  167-eligible  Uvestock  hours. 

(4)  Forestry/Fishery— The  forestry  and 
fishery  category  comprises  each  State's 
share  of  eUgible  workers  employed  in 
Standard  Industrial  Classification  codes 
08  (forestry)  and  09  (fishing,  hunting, 
trapping).  Eligible  workers  are  those 
employed  in  these  SICs  as  reported  in 
the  COP  with  family  incomes  below  the 
LLSIL. 

(5)  Combining  the  State  distributions 
of  the  farm  occupations— COP  data  on 
farmworkers  who  had  incomes  below 
the  LLSIL  are  used  to  determine  the 
weights  assigned  to  the  three 
occupational  classes  of  farm  labor  to 
provide  a  rational  basis  for  making  the 
combined  final  distribution  of  state 
distributions:  the  crop  distribution 
receives  a  weight  of  77  percent, 
Uvestock  (19  percent),  and  other  (5 
percent). 

F.  Proposed  Allocation  Formula — 
Detailed  Description 

A  detailed  description  of  the 
proposed  JTPA,  Section  402/WIA, 


Section  167  allocation  formula  is  as 
follows: 

1.  Standardized  or  Adjusted  Hours  of 
Farmwork  by  State 

The  standardized  or  adjusted  hours  of 
farmwork  by  State  involves  determining 
the  relative  number  of  hours  worked  by 
Crop  Workers  and  by  Livestock  Workers 
in  each  State. 

(a)  Establish  The  Total  Wage  Bill  for 
Each  State  for  Crop  and  Livestock  Work 

Data  fit)m  the  1992  Census  of 
Agriculture  provide  the  total 
agricultural  labor  wages  (SICs  01  and 
02)  by  State,  and  the  total  crop  labor 
(SIC  01)  wages,  by  State.  The  livestock 
labor  (SIC  02)  wages  are  calculated  by 
subtracting  the  crop  labor  wages  from 
the  total  labor  wages.^ 

(b)  Calculate  the  Hours  Worked  in  Crop 
Work  and  in  Livestock  Work  for  Each 
State 

The  Farm  Labor  Survey  (FLS)  as 
reported  in  USDA's  Farm  Labor 
provides  information  by  region  on  the 
average  hourly  wage,  separately,  for 
crop  workers  and  Uvestock  workers.  To 
calculate  an  approximate  number  of 
hours  worked  by  crop  workers  and 
Uvestock  workers,  the  total  of  labor 
wages  for  each  State  is  divided  by  the 
hourly  wage  for  that  State's  region. 
These  calculations  were  made  for  both 
crop  workers  and  livestock  workers. 
This  calculation  was  done  for  all  States 
except  for  Alaska  and  Hawaii.^ 


State  crop  labor  hours State  total  crop  payroll 

average  hourly  State'  wage  rate 

State  livestock  labor  hours  -    State  total  livestock  payroll 

average  hourly  State  wage  rate 


(c)  Determination  of  the  Relative  Share 
of  Labor  Hours  for  Each  State 

The  percentage  of  labor  hours  (for 
crop  work,  and  for  livestock  work)  that 
each  State  contributes  to  the  United 
States'  total  was  calculated.  This  is  done 
by  dividing  each  State's  total  for  crop 
labor  bill  by  the  State's  average  for  crop 
wages  and  each  State's  total  for 


'This  reported  data  includes  hired  and  contract 
labor  and  the  contract  labor  data  includes 
contractor's  management  expanses. 

'Certain  pieces  of  information  on  two  States  were 
unavailable  in  the  QALS  for  1991.  and  substitutions 
were  made. 


Uvestock  labor  bill  by  the  State's  average 
for  livestock  wages.  The  percentage  fof 
crop  and  Uvestock  hours  of  each  State 
is  calculated  by  dividing  the  State's 
hours  for  each  into  the  total  for  all 
States  for  each. 


•  Hawaii  does  not  have  hourly  wage  information 
for  livestock  workers  in  the  QALS  for  1991.  Hourly 
wage  information  was  available  for  crop  workers 
and  for  crop  and  livestock  workers  combined.  The 
hourly  wage  for  the  workers  combined  was  used  as 
a  substitute  for  the  livestock  hourly  wage. 

•  Alaska  does  not  have  hourly  wage  infonnation 
either  for  crop  or  for  livestock  workers  in  the  QALS 


2.  Crop  Hours  Adjustments 

The  crop  hours  adjustment  involves 
determining  the  number  of  })ours  spent 
by  JTPA-eligible  crop  workers  in  each 
State  adjusted  for  "turnover"  variation. 
The  result  is  expressed  as  the 
percentages  of  total  national  eUgible 
hours  for  each  jurisdiction  corrected  for 
"turnover"  variation  by  each 


for  1991.  The  hourly  trage  infonnation  for  the 
United  States  was  substituted:  the  U.S.  hourly  wage 
for  crop  workers  was  used  for  Alaska  crop  workers, 
and  the  U.S.  hourly  wage  for  livestock  workers  was 
used  for  Alaska  livestock  worken. 

•Dau  organized  under  the  U.S.  Department  of 
Agriculture  Regions. 


UMI 
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j  ]  risdiction's  ratio  of  eligible  workers  to- 
1  igible  days. 

(3)  Adjustment  1— Eligibility  for  JTPA. 
^tion  402/WIA.  Section  167  Program 

Adjustment  1  applies  JTPA,  Section 
'  I  )2/WlA.  Section  167  eligibility  criteria 
tc  the  NAWS  infonnation  for  the 
purpose  of  adjusting  the  crop  worker 
figures  for  JTPA,  Section  402/WIA. 
Sknion  167  eligibility. 

ii)  50  Percent  of  Income  Derived  From 
(i-op  Farmwork 

I  Eligibility  for  the  JTPA,  Section  402/ 
'  /VIA.  Section  167  program  requires  that 
1 1|  least  50  percent  of  a  farmworker's 

icome  be  derived  from  agricultural 

nployment. 

"the  NAWS  collects  information  from 

1  respondents  regarding  their  total 
^.ersonal  income,  including  their 
income  derived  exclusively  from 
^gricultiual  employment.  In  lieu  of 
6becifying  an  exact  dollar  amount,  the 
NAWS  respondents  are  asked  to  choose 
from  among  a  number  of  stated  ranges 
lyithin  which  he  or  she  believes  his/her 
it)tal  family  income  falls  (most  ranges 
a>ver  a  span  of  $2,500). 
y  To  determine  the  percentage  of  a  * 
Farmworker's  income  that  is  derived 
from  agricultural  employment,  reported 
agricultural  income  was  divided  by  total 
earned  income.  A  result  of  50  percent  or 

ner  indicates  that  half  or  more  of  the 
worker's  income  came  from 
[ricultural  employment. 
In  order  to  formulate  a  number  that 
luld  be  used  in  such  an  equation,  the 
idpoint  of  the  income  range  was 
[ssigned  as  the  dollar  value  of  the 
rmworker's  income.  For  example,  a 
ispondent  indicates  that  his  total 
icome  for  the  previous  year  fell  in  the 
nge  of  $10,000  to  $12,499,  and  his 
jcome  from  agricultural  employment 
ill  within  the  $7,500  to  $9,999  range. 
'  "he  dollar  value  assigned  as  the 
1  Bspondent's  total  income  would  be  the 
1  midpoint  of  $10,000  to  $12,499,  or 
'.  11,250,  and  the  dollar  value  assigned 
1  s  the  respondent's  agricultural  income 
1  vould  be  the  midpoint  of  the  $7,500  to 
J  i9.999  range,  or  $8,750.  The  percentage 
I  if  total  income  that  came  from 
I  igricultural  income  would  be  calculated 
'  ising  the  two  mid-point  figures  by 
I  lividing  the  agricultural  income  figure 
I  »f  $8,750  by  the  total  income  figure  of 
111,250.  The  resuU  in  this  example 
>eing  78  percent,  would  qualify  the 
lypothetical  farmworker  as  meeting  this 
sligibility  criterion. 

'The  LLSIL  poverty  criteria  values 
:sed  are  the  highest  national  (except 
Maska.  Hawaii  and  Puerto  Rico)  non- 


metro  limit  for  each  family  size.  The 
calculation  uses  the  higher  of  the  HHS 
or  LLSIL  values.  For  example,  for  family 
sizes  of  1  to  6,  the  values  applied,  are 
as  follows:  $7,360,  $10,520,  $14,440. 
$17,820.  $21,030.  and  $24,600. 

(2)  25  Days  or  $400  of  Crop  Farmwork 
in  Previous  24  Months 

To  be  eligible  for  the  JTPA,  Section 
402/WIA,  Section  167  program  a 
farmworker  must  be  employed  at  least 
25  days  in  farmwork  for  any  consecutive 
12-month  period  within  the  24  months 
preceding  application  for  enrollment,  or 
have  earned  $400  in  farmwork  and  have 
been  primarily  employed  in  farmwork 
on  a  seasonal  basis. 

The  NAWS  collects  information  on 
farmworkers'  periods  of  employment 
and  non-employment  for  the  twelve 
months  prior  to  the  interview.  From  this 
information,  one  is  able  to  construct  the 
number  of  days  during  these  twelve 
months  that  the  NAWS  respondent 
worked  in  farmwork. 

For  months  13  through  24  prior  to  the 
interview,  the  respondent  is  asked  to 
estimate  the  number  of  months  in  which 
he  or  she  worked  in  farmwork;  one  day 
or  more  worked  per  month  equals  one 
month.  A  NAWS  respondent  who  stated 
that  he/she  had  worked  for  two  or  more 
months  in  farmwork  during  the  13 
through  24  month  period  is  considered 
to  have  worked  25  days  in  agricultural 
employment. 

As  mentioned  previously,  the  NAWS 
collects  information  on  farmworkers' 
income  from  agricultural  employment 
from  the  previous  year.  As  the  responses 
to  this  question  are  categorical  (as 
discussed  above),  NAWS  does  not  have 
exact  amounts  earned  by  farmworkers. 
The  lowest  category  is  "under  $500." 
Thus,  $500  is  used  as  the  minimum 
amount  earned  from  farmwork  (rather 
than  $400).  Income  information  is 
available  only  for  the  one  year  period 
preceding  the  NAWS  interview. 

To  satisfy  this  criterion  for  eligibility 
for  the  JTPA,  Section  402/WIA,  Section 
167  program,  a  farmworker  must  fulfill 
one  of  the  three  standards  elaborated 
above:  either  he/she  worked  25  days  or 
more  in  the  12  months  prior  to  the 
interview;  or  he/she  worked  two  months 
during  the  13  through  24  month  period 
prior  to  the  interview;  or  he/she  earned 
$500  or  more  from  farmwork  in  the  past 
year. 

(3)  Below  the  LLSIL  Poverty  Line 

Eligibility  for  the  JTPA.  Section  402/ 
WLA,  Section  167  program  requires  that 
a  crop  farmworker  and  his/her  family 
fall  below  the  LLSIL  poverty  line. 


Because  the  NAWS  collects  information 
on  the  number  of  members  in  a 
farmworker's  household  as  well  as  the 
farmworker's  total  family  income, 
NAWS  is  able  to  estimate  whether  the 
income  of  the  farmworker's  family 
places  the  family  below  the  LLSIL 
poverty  line.  A  family  was  determined 
to  fall  within  the  LLSIL  poverty  Une 
when  the  family  income  fell  within  an 
income  category  below  the  one  in  which 
the  LLSIL  poverty  line  fell.  For  example, 
the  LLSIL  poverty  line  for  a  family  of  4 
individuals  was  $18,740.  This  amount 
falls  in  the  income  range  of  $17,500  to 
$19,999.  Thus,  a  family  of  4  individuals 
whose  family  income  falls  below  this 
range  was  considered  to  satisfy  the 
criterion  of  falling  below  the  LLSIL 
poverty  line.'" 

(4)  Legal  or  Pending  Status 

The  NAWS  collects  information  on 
crop  farmworkers'  citizenship  and  work 
authorization  status.  A  farmworker  was 
considered  to  satisfy  the  criterion  of 
legal  status  for  the  JTPA.  Section  402/ 
WIA,  Section  167  program  if  he/she  was 
determined  to  be  a  citizen  or  a  legal 
permanent  resident,  or  if  he/she  held  a 
valid  form  of  work  authorization.  A 
farmworker  who  was  determined  to  be 
undocumented  was  not  considered  to 
fulfill  this  eligibility  criterion. 

Individuals  who  met  all  four  of  the 
criteria  stated  above  were  coded  as 
eligible  for  the  JTPA,  Section  402/WIA, 
Section  167  program. 

In  summary,  adjusunent  1  (the  JTPA, 
Section  402/WIA,  Section  167-eligibiIitv 
ratio)  is  a  ratio  which  adjusts  total  cro^ 
hours  worked  to  account  for  hours 
worked  by  JTPA,  Section  402/WIA, 
Section  167-eligible  farmworkers.  This 
ratio  is  the  total  number  of  farmwork 
days  worked  by  JTPA,  Section  402/WlA 
Section  167-eligible  crop  workers 
divided  by  the  total  number  of 
farmwork  days  worked  by  all  crop 
workers.  This  ratio  is  always  less  than 
one,  and  it  is  muhiplied  by  the  hours 
worked  by  all  crop  workers  to  produce 
(he  estimated  hours  worked  by  JTPA, 
Section  402/WIA.  Section  167  eUgible 
farmworkers. 

'"The  LLSIL  consists  of  differing  metropolitan 
and  rural  levels  reflective  of  varying  cosls-of-living 
among  differing  metropolitan  and  rural  regions. 
However,  to  facilitate  the  application  of  the  NAWS 
data  to  this  formula,  and  since  many  farmworkers 
earn  income  in  more  than  one  State,  a  single 
national  standard  is  applied  for  each  family  size 
that  is  the  highest  rural  level  for  each  family  size 
except  that  the  OMB  poverty  level  for  a  family  sizc 
of  one  is  used,  as  it  is  higher  than  the  LLSIL. 
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(b)  Adjustment  2— Time  and  Location  of 
Activities 

For  all  NAWS  respondents,  the 
following  data  are  collected  separately 
by  geographic  location: 

The  niunber  of  days  that  respondents 
spent  doing  crop  farmwork  and  doing 
the  other  activities  reported  under 
NAWS,  consisting  of  non-farmwork,  not 
working,  or  living  abroad. 

These  data  permit  adjusting  for  State- 
to-State  movements  of  crop  workers 


during  a  12  month  period.  For  each  of 
these  items  except  living  abroad,  the 
days  were  accumulated  under  the 
regions ' '  in  which  the  respondents 
indicated  they  occurred.  These  regions 
are  the  regions  used  for  the  wages  in  the 
previous  step. 

Adjustment  2  (time  and  location  of 
activity)  accounts  for  the  time  spent  by 
crop  workers  in  non-agricultural 
employment  and  time  not  employed  to 
provide  a  percentage  of  JTPA,  Section 


402-/WIA,  Section  167  eligible  non-crop 
work  time  in  each  region.  This  is  a  ratio 
always  greater  than  1  that  is  calculated 
for  each  USDA  region  by  dividing  the 
sum  of  the  number  of  days  JTPA, 
Section  402/WIA.  Section  167-eligible 
respondents  reported  working  as  crop 
workers,  not  working  and  working  in 
nonagricultural  work  by  the  total 
number  of  days  reported  working  as 
crop  workers. 


nonfann  adjustment  ratio  -  g»gible  farm  and  nonfarm  hours  in  the  region 

eligible  farm  hours  in  the  region 


To  compute  the  total  time  that  crop 
workers  spent  in  each  State,  the  number 
of  hours  worked  by  JTPA,  Section  402/ 
WIA,  Section  167-eligible  crop  workers 
(the  result  of  applying  adjustment  (1)  is 
multiplied  by  Adjustment  2  to  provide 
the  time  spent  in  each  State  by  eligible 
crop  workers. 

Time  and  location  computation  = 
(adjustment  1  *  adjustment  2) 

(c)  Adjustment  3 — ^Annual  Crop 
Employment 

To  this  point,  the  figiues  are 
aggregations  that  could  be  converted 
into  annual  units  of  eligible  hours  for 
each  State,  but  such  units  do  not 
translate  directly  into  the  numbers  of 
jobs  or  of  farmworkers.  This  is  due  to 
regional  variations  in  the  seasonal, 
short-term  nature  of  farmwork 
employment  and  the  high  probability  of 
farmworkers  holding  multiple  farmwork 
jobs  during  each  agricultural  season. 
The  number  of  workers  needed  to  make 
up  the  eligible  worker  hours  in  an 
annualized  imit  (e.g.,  2,000  hrs.)  varies 
from  region  to  region.  Although  a 
nimiber  of  workers  are  represented  in  an 
annuaUzed  unit  (i.e.,  a  year's  worth  of 
hours),  due  to  the  regional  differences  in 
crop  agriculture,  there  are  fractional 
differences  in  every  1,000  hours  of 
eligible  crop  work  represented  for  each 
region  and  State.  As  already  stated,  the 
NAWS  records  have  the  total  number  of 
eligible  farmworkers  in  each  region  and 
the  total  number  of  days  worked 
annually  (in  agriculture  and  non- 
agricultural  employment)  and  the  total 
number  of  days  present  but  not  working 
oy  the  ehgible  farmworkers.  These  data 


provide  the  total  sum  of  time  eligible 
crop  workers  are  present  in  each  region/ 
State.  The  ratio  of  the  total  number  of 
these  farmworkers  to  the  total  number  of 
days  present  in  each  region/State 
jurisdiction  is  an  expression  of  the 
annual  average  number  of  days  worked 
per  farmworker  in  crop  work. 
[Differences  among  the  regions  that  are 
due  to  the  geographic  differences  in 
employment  and  residency/presence  in 
the  jurisdiction,  are  accoimted  for  by  the 
application  of  this  ratio. 

Adjustment  3  (annual  crop 
employment)  accounts  for  relative 
differences  in  the  length  of  time  engaged 
in  crop  employment  and  other  eligible 
activities  by  eligible  workers  annually. 
This  is  the  ratio  of  the  number  of 
eligible  workers  divided  by  the  number 
of  eUgible  days.  The  longer  the  annual 
number  of  days  worked  in  crops,  the 
lower  the  ratio  and  the  fewer  the 
number  of  workers  represented  by  every 
time  unit,  such  as  10,000  hours  or  an 
estimated  annualized  unit.  (The 
reciprocal  produces  an  estimated  annual 
niunber  of  days  worked  in  crops  per 
eligible  farm  worker.)  Adjustment  3 
converts  the  final  COA/FLS  numbers 
into  a  people  denominated  index. 

3.  Livestock  Adjustments 

Livestock  adjustments  involve 
determining  the  State  relative  share  of 
livestock  workers  expressed  as 
percentages. 

The  State  relative  share  of  livestock 
hours  from  the  Standardized  or 
Adjusted  Hours  of  Farmwork,  described 
above,  is  adjusted  by  the  COP  data  for 
economically  disadvantaged  criteria. 


The  number  of  economically 
disadvantaged  livestock  workers  in  each 
State  is  divided  by  the  total  number 
falling  below  the  LLSIL  (both  of  these 
figures  are  available  from  the  COP)  to 
calculate  the  portion  of  livestock 
workers  in  each  State  (expressed  as  a 
percentage)  that  are  members  of  famiUes 
falling  within  the  LLSIL.  This  JTPA, 
Section  402/WIA,  Section  167-eligibility 
rate  for  livestock  workers  in  each  State 
is  multiphed  by  the  State's  percentage 
share  of  livestock  worker  hours.  This 
product  expresses  the  share  of  livestock 
worker  hours  performed  by  those  living 
below  the  LLSIL.  The  products  of  these 
calculations  for  each  State  are  adjusted 
to  sum  to  100  so  that  they  express  the 
percentage  each  State's  JTPA.  Section 
402/WL\,  Section  167-eagible  Uvestock 
workers  comprise  of  the  national  total. 

4.  Forestry/Fishery 

This  step  involves  a  determination  of 
the  State  percentages  of  other  categories 
of  JTPA,  Section  402/WL\,  Section  167- 
eligible  farmworkers. 

Other  seasonal  farmworker  consists  of 
occupations  in  the  Standard  Industrial 
Classification  codes  008  (forestry)  and 
009  (fishing,  hunting,  trapping).  The 
Census  of  Agriculture  does  not  include 
these  SICs.  Since  the  occupations  are 
relatively  nonmigratory,  it  is  believed 
the  COP  is  a  reliable  source  and  that  any 
deficiency  vdthin  the  COP  occurs 
consistently  from  State-to-State. 
(Arguing  the  merits  of  using  the  COP 
data  sources  for  measuring  the  other 
categories  of  farmworkers  is  not  useful 
since  there  is  no  other  data  source  to 
consider.)  The  data  are  those  workers 


' '  The  Regions  were  used  because  there  were 
some  States  with  few  or  no  observations.  Alaska 


and  Hawaii,  each  single  State  regions,  were  not 
included  in  this  calculation. 
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vr  lose  family  income  falls  below  the 
1  ]  SIL  required  for  JTPA,  Section  402/ 
\ji^.  Section  167  eligibility. 

Combining  the  State  Distributions  of 
tUe  Fann  Occupations 

The  formula  computes  the  ratio  of 
JTPA,  Section  402/WIA,  Section  167- 
eUgible  crop  workers  to  livestock 
workers  to  other  workers.  Because 
(lingering  approaches  are  used  for 
determining  each  State's  relative  shares 
of  crop  workers,  livestock  workers  and 
O^ier  farmworkers,  it  is  necessary  to 
i^ight  the  relative  relationship  of  the 
ijbree  groups  of  data.  The  COP  is  the 
only  available  source  that  counts  all 
U  iree  groups  of  workers,  thus  it  is  used 
jodetermine  the  relative  distribution  of 
tl^e  three,  as  follows.  Using  COP  data  on 
li^rmworkers  meeting  the  LLSEL  criteria, 
the  formula  computes  the  percentage 
that  the  U.S.  total  of  economically 
fUsadvantaged  (LLSIL)  crop  worloBrs 
(^16,704)  comprise  of  total  (LLSIL) 
^Irmworkers  (282.625).  Similarly,  the 
(Percentage  that  LLSIL  livestock  woikers 
cjomprise  of  total  LLSIL  iarmwoAen 
Uid  that  the  other  LLSIL  Earmworkers 
Comprise  of  total  LLSIL  farmworkers  is 

Emputed.  The  sum  of  the  State 
iicentages  is  the  relative  weight  of 
ch  group,  expressed  as  the  percentage 
the  group  represents  of  the  total.  The 
is^mi  of  the  three  national  percentages 
laquals  100  percent  (71.29662  -t- 
5.60457  -I-  3.09881  =  100). 

.  Alaska,  Hawaii  and  Puerto  Rico 


FLS  (QALS)  data  on  Alaska,  Hawaii 
d  Puerto  Rico  are  either  incomplete  or 
nexistent.  The  COA  is  not  taken  in 
erto  Rico  and  the  NAWS  data  are  not 
ivailable  for  Alaska,  Hawaii,  and  Puerto 
Kico,  where  Census  data  must  be  relied 
^n  for  measuring  the  populations  of 
(trop  and  livestock  workers  as  well  as 
ather  farmworkers.  The  basic  objection 
0  the  Census,  its  failure  to  adequately 
ocate  and  count  migratory  farmworkers, 
1  vould  not  appear  to  be  as  significant  an 
ue  for  the  two  island  jurisdictions 
here,  relative  to  conditions  found  on 
le  mainland,  the  farmworker 
ipulation  tend  to  live  at  fixed 
dresses.  However,  there  is  a  potential 
lias  of  Census  under-count  that  remains 
for  those  areas,  but  at  present  we  have 
,0  data  set  to  address  this  deficiency. 
I  Consequently,  the  necessity  of  relying 
m  Census  data  for  determining  the 
lumbers  of  combined  crop  and 
ivestock  workers  in  these  two 
urisdictions  is  considered  to  be  the  best 
dtemative  to  complement  the  approach 
n  the  conterminous  48  States. 


H.  Special  Tabulation  of  COP  Data 

To  collect  data  for  the  COP  portion  of 
the  proposed  formula  the  Department 
used  a  special  tabulation  of  1990  COP 
data  from  the  Bureau  of  the  Census  in 
the  form  of  a  selection  of  Standard 
Occupational  Classification  (SOC)  and 
Standard  Industrial  Classification  (SIC) 
codes  for  farmworkers  falling  below  70 
percent  of  the  LLSIL  poverty  guidelines. 

I.  SOC  and  SIC  Codes 

COP  equivalents  were  used  to  capture 
individuals  in  the  following  Standard 
Occupational  Classification  codes: 
477 — supervisors,  farm  workers 
479 — fann  workers 
483 — marine  life  cultivation  workers 
484 — nursery  workers 
485 — supervisors,  related  agricultural 

occupations 
488 — graders  and  sorters,  agricultural 

products 
489 — ^inspectors,  agricultural  products 
494 — supervisors,  forestry  and  logging 

woikers 
495 — forestry  woikers,  except  logging 
498 — fishers 

COP  equivalents  were  used  to  capture 
individuals  in  the  following  Standard 
Industrial  Classification  codes: 
001 — agricultural  production,  crops 
002 — agricultural  production,  livestock 
007 — agricultural  services 
008-^forestry 
009 — fishing,  hunting  and  trapping 

The  Department  attempted  to  examine 
the  widest  possible  range  of  workers  in 
agricultural  activities  in  designing  its 
special  tabulation.  Same  of  the  SOC  and 
SIC  categories  that  were  considered  are 
new,  e.g.,  SOC  codes  494-498  and  SIC 
codes  008, 009,  241  and  515.  Of  these, 
SOC  496— timber  cutting  and  logging 
occupations;  SOC  497— captains  and 
other  officers,  fishing  vessels;  SIC  241 — 
logging;  and  SIC  515 — farm  products, 
raw  materials  were  discarded  as  not 
being  representative  of  the  population 
served  by  the  JTPA,  Section  402/WIA. 
Section  167  program.  One  result  of  the 
codes  selected  for  the  proposed  formula 
is  that  funds  would  be  allocated  for 
Alaska.  This  is  almost  solely  due  to  a 
significant  number  of  low  income 
individuals  in  fishing  occupations. 
Under  the  current  formula,  Alaska  does 
not  receive  JTPA,  Section  402  funds 
because  of  the  minimal  level  of 
farmwork  activity. 

/.  Future  Revisions  to  Allocation 
Formula-Based  Allotments 

One  of  the  principal  advantages 
associated  with  the  use  of  the  proposed 
formula,  over  the  formula  currently  in 
place,  is  the  capability  to  revise  the 
allotment  more  frequently  as  the'  data 


bases  used  in  the  formula  are  updated. 
In  doing  so,  the  currency  and  continued 
relevance  of  the  allocation  formula  and 
resulting  allotment  to  the  JTPA,  Section 
402/WIA,  Section  167-eligible 
population  is  maintained. 

Therefore,  to  maintain  the  currency 
and  relevance  of  the  allotments 
resulting  from  this  proposed  allocation 
formula,  the  Department  plans  to  update 
the  JTPA,  Section  402/WIA  Section  167 
allotments  as  any  of  the  data  bases 
which  comprise  the  proposed  allocation 
formula  are  changed.  Similarly,  the 
Department  plans  to  revise  the 
allotments  as  significant  refinements  to 
the  data  bases  which  comprise  the 
allocation  formula  allow  for  greater 
precision. 

m.  Deacription  of  the  Hold-HarmlcM 
Proyiiion 

For  Program  Years  1999,  2000  and 
2001,  the  Department  intends  to  apply 
a  hold-harmless  provision  to  the 
allocation  formula  in  order  to  allow  a 
staged  transition  from  the  application  of 
the  old  formula  to  the  new  one.  The 
staged  transition  of  the  hold-harmless 
provision  is  proposed  specifically  as 
follows: 

(1)  In  PY  1999,  each  State  service  area 
will  receive  an  amount  equal  to  at  least 
90  percent  of  their  PY  1998  allotments. 
as  applied  to  the  PY  1999  formula  funds 
available.  In  the  event  the  total  amount 
available  for  PY  1999  allotments  is  less 
than  the  total  amoimt  available  for  PY 
1998  allotments,  each  State  vrill  receive 
an  amoimt  equal  to  at  least  90  percent 
of  what  they  would  have  received  had 
the  PY  1998  allotment  been  equal  to  the 
PY  1999  allotment. 

(2)  In  PY  2000,  each  State  service  area 
will  receive  an  amount  equal  to  at  least 
70  percent  of  their  PY  1998  allotments, 
as  applied  to  the  PY  2000  formula  funds 
available.  In  the  event  the  total  amount 
available  for  PY  2000  allotments  is  less 
than  the  total  amoimt  available  for  FY 
1998  allotments,  each  State  will  receive 
an  amount  equal  to  at  least  70  percent 
of  what  they  would  have  received  had 
the  PY  1998  allotment  been  equal  to  the 
PY  2000  allotment. 

(3)  In  PY  2001,  each  State  service  area 
will  receive  an  amount  equal  to  at  least 
50  percent  of  their  PY  1998  allotments 
as  appUed  to  the  PY  2001  formula  funds 
available.  In  the  event  the  total  amount 
available  for  PY  2001  allotments  is  less 
than  the  total  amount  available  for  PY 
1998  allotments,  each  State  will  receive 
an  amount  equal  to  at  least  50  percent 
of  what  they  would  have  received  had 
the  PY  1998  allotment  been  equal  to  the 
PY  2001  allotment. 

Thereafter,  allocations  to  each  State 
service  area  would  be  for  an  amount 
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resulting  from  a  direct  allocation  of  the 
proposed  funding  formula  without 
adjustment. 

rv.  Minimum  Funding  Provisions 

Current  regulations,  at  20  CFR 
633.105(b)(2)(i),  allow  the  Department, 
at  its  option,  not  to  allocate  funds  to  any 
jurisdiction  whose  allocation  is  less 
than  $120,000.  The  Department  has 
used  its  discretion  to  provide  $120,000 
in  funding  to  any  jurisdictions  whose 
allocation  would  fall  between  $60,000 
and  $120,000. 

Through  this  issuance,  the 
Department  is  proposing  a  change  to  the 
current  application  of  the  minimum 
funding  provision.  This  proposed 
change  is  designed  to  promote  equity  in 
terms  of  the  per  capita  distribution  of 
funds  among  jurisdictions.  Under  the 
revised  proposal,  a  State  area  which 
would  receive  less  than  $60,000  by 
application  of  the  formula  will,  at  the 
option  of  the  Department,  receive  no 
allocation  or,  if  practical,  be  combined 
with  another  adjacent  State  area. 
Funding  below  $60,000  is  deemed 
insufficient  for  sustaining  an 
independently  administered  program. 
However,  if  practical.  State  jurisdictions 
which  would  receive  less  than  $60,000 
would  be  combined  with  another 
adjacent  State  area. 

Although  the  Department  has  the 
authority  under  20  CFR  633.105(b)(2) 
not  to  allocate  any  funds  for  use  in  State 
jurisdictions  whose  State  allocation  is 
less  than  $120,000,  it  is  proposed  that 
any  State  jurisdiction  which  would 
receive  more  than  $60,000  but  less  than 
$120,000  under  the  proposed  formula 
would  be  combined  with  another 
adjacent  State  area.  In  doing  so.  program 


services  would  continue  to  be  available 
to  farmworkers  in  State  service  areas 
with  relatively  small  funding  allocations 
while  maintaining  an  equitable  basis  for 
the  allocation  of  funds  among  each  of 
the  State  service  areas. 

V.  Program  Year  1999  Preliminary 
State  Planning  Estimates 

The  state  allotments  set  forth  in  the 
Table  appended  to  this  notice  reflect  the 
distribution  resulting  from  the 
allocation  formula  described  above.  For 
PY  1998,  $71,017,000  was  appropriated 
for  JTPA,  Section  402  migrant  and 
seasonal  farmworker  programs,  of  which 
$67,123,818  was  allocated  on  the  basis 
of  the  old  formula.  The  remaining 
$3,893,182  of  thePY  1998  JTPA,  Section 
402  appropriation  was  retained  in  the 
JTPA,  Section  402  national  account  to 
fund  the  farmworker  housing  program; 
the  Hope,  Arkansas  Migrant  Rest  Center; 
Training  and  Technical  Assistance 
Mini-Grants;  and  other  training  and 
technical  assistance  projects  and 
initiatives.  The  figures  in  the  first 
numerical  column  show  the  actual  PY 
1998  formula  allocations  to  State  service 
areas.  The  next  column  shows  the 
percentage  of  each  allocation. 

For  PY  1999,  $71,571,000  was 
appropriated  for  the  JTPA,  Section  402 
migrant  and  seasonal  farmworker 
program,  of  which  $67,596,408  will  be 
allocated.  The  remaining  $3,974,592 
will  be  retained  in  the  National  account 
for  farmworker  housing  ($3,000,000) 
and  other  training  and  technical 
assistance  projects  and  initiatives 
($974,592).  For  purposes  of  illustrating 
the  effects  of  the  proposed  allocation 
formula,  the  third  column  of  the  Table 
shows  the  allocations  based  on  the 


proposed  formula  without  the 
appHcation  of  the  hold-harmless  or 
minimum  funding  provisions.  The 
percentages  are  reported  in  column  4. 
The  State  service  area  allocations  with 
the  application  of  the  first-year  (90%) 
hold-harmless  and  minimum  funding 
provisions,  followed  by  the  percentages, 
are  shown  in  columns  5  and  6. 

A.  Pmposed  Formula  Allocation 
(Without  Hold-Harmless  Provision) 

The  $71,571,000  formula  total  is 
proposed  for  allocation  in  the  manner 
described  in  Part  II,  Section  E  of  this 
notice  and  set  forth  in  Column  3  of  the 
Table  appended  to  this  notice. 

B.  Proposed  Formula  Allocation  (With 
Hold-Harmless  Provision) 

To  transition  State  service  areas  from 
the  current  formula  to  the  revised 
formula  funding  levels,  a  graduated 
hold-harmless  provision  would  be 
applied  to  the  first  three  years:  at  90 
percent  the  first  year,  at  70  percent  the 
second  year,  and  at  50  percent  the  third. 
For  PY  1999,  the  State  service  areas  will 
receive  at  least  90  percent  of  their 
relative  share  of  the  PY  1998  formula,  as 
applied  to  the  1999  formula  total.  Since 
the  PY  1998  and  PY  1999  formula  total 
are  actually  the  same,  the  proposed  PY 
1999  revised  formula  funding  of  State 
service  areas  will  result  in  no  less  than 
90  percent  of  the  actual  PY  1998 
funding  that  was  actually  allocated 
under  the  current  formula. 

Signed  at  Washington,  D.C.,  this  15th  day 
of  Decemlier.  1998. 


Raymond  Bramuod, 

Assistant  Secretary  of  Labor. 

U.S.  DEPARTMENT  OF  UBOREMPLOYMEf^  AND  TRAINING  ADMINISTRATION  MlGf^NT  AND  SEASONAL  FARMWORKER 
PROGRAM-IMPACT  OF  PROPOSED  PY  1999  FORMULA  ALLOTMENTS  TO  STATES 


PY  1988 


Alabama 

Arizona 

Arkansas 

California 

Colorado „.. 

Connecticut 

Delaware 

District  of  Columbia 

Ftorida 

Georgia  

Idaho 

Illinois 

lnd»na  

Iowa 

Kansas  


Alk)tment 


(1) 


$791,835 

1,519,645 

1,167.409 

14.591,138 

805.523 

206,024 

118^334 

0 

4,631.415 

1.711,615 

877.438 

1.425.808 

781,615 

1.314.394 

697.839 


Percentage 
share 


(2) 


Proposed  PY  1999 


With  hoM  harmless 


1.23853 
2.37692 
1.82598 
22.82241 
1.25994 
0.32225 
0.18509 
0.00000 
724413 
2.67719 
1.37243 
2.23015 
1.22255 
2.05588 
1.09151 


Allocation 


(3) 


$712,652 

1.633.011 

1,050,668 

15,878,912 

848.731 

224,903 

121,415 

0 

4,168^74 

1,540.454 

956,821 

1,459.797 

847,127 

1,182.955 

762.841 


Percentage 
stiare 

(4) 


Without  hokj  harmless 


1.10880 
2.54078 
1.63472 
24.70576 
1.32053 
0.34992 
0.18891 
0.00000 
6.48535 
2.39677 
1.48870 
2.27128 
1.31803 
1.84054 
1.18689 


AHocation 


(5) 


Percentage 
share 


(6) 


$600,334 
1.639.376 

811.923 
18.622,408 

848.731 

273,009 

121,415 

0 

3,039.926 

865.528 
1,147,954 
1,459,798 

947,361 
1,125,745 

939,990 


0.93405 
2.55068 
1.26326 
28.97432 
1.32053 
0.42477 
0.18891 
0.00000 
4.72977 
1.34666 
1.78608 
2.27128 
1.47398 
1.75153 
1.462S2 
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PY1988 

Proposed  PY  1999 

With  hold  hannless 

Without  hold  harmless 

Allotment 

Percentage 
share 

Allocation 

Percentage 
share 

Allocation 

Percentage 
share 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

1.352.613 

2.11566 

1.217.352 

1.89406 

1,023.974 

1.59319 

796.032 

1.24510 

860.171 

1.33833 

927,503 

1.44309 

327.397 

0.51209 

294,657 

0.45845- 

210.646 

0.32774 

306.291 

0.47908 

334,922 

0.52110 

414,039 

0.64420 

351.027 

0.54905 

320.632 

0.49887 

320.632 

0.49887 

878.641 

1.37431 

955.539 

1.48671 

1.112.009 

1.73016 

1.274.775 

1.99391 

1.147.298 

1.78506 

865,373 

1.34642 

1.449,044 

2.26649 

1.304.140 

2.02909 

742.463 

1.15519 

1,094,524 

1.71198 

985.072 

1.53266 

919.414 

1.43050 

667.189 

1.04357 

600,470 

0.93426 

516,002 

0.80284 

774.884 

1.21202 

844.183 

1.31345 

1,002.129 

1.55920 

200.795 

0.31 407 

180.716 

0.28117 

115,538 

0.17976 

112.600 

0.17612 

101.340 

0.15767 

79,764 

0.12410 

400.038 

0.62571 

446.639 

0.69492 

673.899 

1.04851 

598.720 

0.93647 

660.467 

1.02761 

892,928 

1.38929 

1.850.667 

2.89468 

1.665.600 

2.59148 

1 .307.027 

2.03358 

3.006.003 

4.70177 

2,705.403 

4.20930 

1,833,494 

2.85271 

468.362 

0.73258 

510,194 

0.79380 

604.929 

0.94120 

904,951 

1.41546 

989,242 

1.53915 

1.218.930 

1.89651 

608,145 

0.95122 

547.331 

0.85158 

518,624 

0.80692 

1,087,697 

1.70130 

1.191.616 

1.85402 

1,502,764 

2.33813 

1.221,441 

1.91049 

1,333,176 

2.07427 

1,615,794 

2.51399 

0 

0.00000 

3,481 

0.00542 

50.339 

0.07832 

1,080.106 

1.68942 

972.095 

1.51247 

434,082 

0.67538 

692,869 

1.08374 

623.582 

0.97022 

434,085 

0.67539 

957,799 

1.49812 

862,019 

1.34120 

716,714 

1.11512 

5.979,800 

9.35317 

6,444.689 

10.02719 

6,722,732 

10.45980 

245.354 

0.38377 

264.204 

0.41107 

272.596 

0.42413 

213.134 

0.33337 

191.821 

0.29845 

112.229 

0.17462 

1.036,441 

1.62113 

932.797 

1.45132 

853,339 

1.32770 

1.705,576 

2.66774 

1,870.742 

2.91066 

2,388.466 

3.71618 

219,325 

0.34305 

197.393 

0.30712 

121,869 

0.18961 

1,229.201 

1.92263 

1.106.281 

1.72125 

1.067,498 

1.66090 

201.911 

0.31581 

218,285 

0.33963 

236.788 

0.36841 

63.933.384 

100.00000 

64,272,110 

100.00000 

64.272.110 

100.00000 

0 

0.00000 

264,479 

7.95594 

264,479 

7.95594 

251.607 

7.88629 

277.897 

8.35957 

277,897 

8.35957 

2,938,827 

92.11371 

2.781,922 

83.68450 

2.781.922 

83.68450 

3,190,434 

100.00000 

3,324J298 

100.00000 

3.324,298 

100.00000 

67,123,818 

67.596.408 

<- 

67.596,408 

lentucky  

I  ouisiana 

Maine  

Maryland 

Massachusetts  .. 

Michigan 

Minnesota 

Mississippi 

Missouri 

Montana 

Nebraska 

Nevada  

New  Hampshire 

New  Jersey  

New  Mexico  

New  York  

litorth  Carolina  .. 
North  Dakota  .... 

Ohio 

Oklahoma 

Oregon  

Pennsylvania  .... 
(thode  Island  .... 

Carolina  . 

Dakota  ... 


ermont 

irginia  

Washington  .. 
West  Virginia 

IViscortsin 

Vyoming  


Uaska  

-lawaii  

>uerto  Rk» 

Non-Continental  U.S. 


Continental  U.S. 


Total 


FR  Doc.  9a-33822  Filed  12-21-98;  8:45  am] 
HLUNO  CODE  4510-30-? 


NATIONAL  FOUNDATION  ON  THE 
\KTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
Combined  Arts  Advisory  Panel 

Pursuant  to  Section  10(a)(2)  of  the 
'ederal  Advisory  Committee  Act  (Pub. 
...  92-463),  as  amended,  notice  is  hereby 
pven  that  a  meeting  of  the  Combined 
\iXs  Panel.  Media  Arts  Section  A 
Education  &  Access  and  Heritage  & 


Preservation  categories)  to  the  National 
Council  on  the  Arts  will  be  held  on 
January  7-8, 1999.  The  panel  will  meet 
from  8:45  a.m.  to  6:30  p.m.  on  January 
7  and  from  9:00  a.m.  to  5:00  p.m.  on 
January  8,  in  Room  716  at  the  Nancy 
Hanks  Center.  1100  Pennsylvania 
Avenue,  NW.,  Washington.  DC  20506.  A 
portion  of  this  meeting,  from  2:00  p.m. 
to  3:30  p.m.  on  January  8,  will  be  open 
to  the  public  for  a  poUcy  discussion. 

The  remaining  portions  of  this 
meeting,  meet  from  8:45  a.m.  to  6:30 
p.m.  on  January  7th.  and  from  9:00  a.m. 
to  2:00  p.m.  and  3:30  p.m.  to  5:00  p.m. 


on  January  8th.  are  for  the  piupose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  May 
14, 1998.  these  sessions  will  be  closed 
to  the  public  pursuant  to  (c)(4)(6)  and 
(9)(B)  of  section  552b  of  Title  5,  United 
States  Code. 


%. 
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Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and,  if 
time  allows,  may  be  permitted  to 
participate  in  the  panel's  discussions  at 
the  discretion  of  the  panel  chairman  and 
with  the  approval  of  the  full-time 
Federal  employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  AccessAbility,  National 
Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532, 
TDY-TDD  202/682-5496,  at  least  seven 
(7)  days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden,  Office  of 
Guidelines  &  Panel  Operations,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5691. 

Dated:  December  15, 1998. 
Kathy  Plowitz-Wonlen, 
Panel  Coordinator,  Panel  Operations. 
Nationa]  Endowment  for  the  Arts. 
IFR  Doc.  9»-33773  Filed  12-21-98;  8:45  am] 

BILUNQ  COOE  7537-01-M 


Dated:  December  15, 1998. 

Kathy  Plowitz-Worden. 

Panel  Coordinator,  National  Endowment  for 
the  Arts. 

(FR  Doc.  98-33772  Filed  12-21-98;  8:45  am) 

BILUNO  COOE  7S37-41-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
Fellowship  Advisory  Panel 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  Fellowship 
Panel,  (National  Heritage  Fellowships 
category)  to  the  National  Coimcil  on  the 
Arts  will  be  held  on  January  11-13. 
1999.  The  panel  will  meet  from  8:30 
a.m.  to  9:30  p.m.  in  Room  716  at  the 
Nancy  Hanks  Center,  1100  Peimsylvania 
Avenue.  NW.  Washington,  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  nominations 
for  National  Heritage  Fellowship  awards 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by 
nominees.  In  accordance  with  the 
determination  of  the  Chairman  of  May 
14, 1998,  these  sessions  will  be  closed 
to  the  public  pursuant  to  subsection 
(c)(4),  (6)  and  (9)(B)  of  section  552b  of 
Title  5,  United  States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden,  Panel 
Coordinator,  National  Endowment  for 
the  Arts,  Washington,  DC  20506,  or  call 
(202)  682-5691. 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
Partnership  Advisory  Panel 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Partnership 
Advisory  Panel  (State  Partnership 
Agreements.  Arts  Education  Pre- 
Screening).  to  the  National  Council  on 
the  Arts  will  be  held  on  January  7-8. 
1999.  The  panel  will  meet  from  9:00 
a.m.  to  6:00  p.m.  on  January  7  and  firom 
9:00  a.m.  to  3:30  p.m.  on  January  8  in 
Room  M-07  at  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue,  NW, 
Washington,  DC  20506. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  Topics 
will  include  review  of  the  Arts 
Education  sections  of  the  State 
Partnership  Agreement  applications, 
discussion  of  model  programs  and 
procedures,  and  discussion  of 
guidelines  and  policy  issues. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and,  if 
time  allows,  may  be  permitted  to 
participate  in  the  panel's  discussions  at 
the  discretion  of  the  panel  chairman  and 
writh  the  approval  of  the  full-time 
Federal  employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  AccessAbility,  National 
Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20506.  202/682-5532,  TDY-TDD 
202/682-5496,  at  least  seven  (7)  days 
prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden,  Office  of 
Guidelines  &  Panel  Operations,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5691. 

Dated:  December  15. 1998. 
Kathy  Plowitz-Worden. 

Panel  Coordinator,  Panel  Operations, 

National  Endowment  for  the  Arts. 

IFR  Doc.  98-33774  Filed  12-21-98;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  S(V-d13] 

Entergy  Operations,  Inc.;  Notice  of 
Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Entergy 
Operations.  Inc.  (the  licensee)  to 
withdraw  its  May  9. 1996  application 
for  proposed  amendment  to  Facility 
Operating  License  No.  DPR-51  for 
Arkansas  Nuclear  One.  Unit  No.  1, 
located  in  Pope  County,  Arkansas. 

The  proposed  amendment  would 
have  incorporated  battery  and  E)C 
electrical  distribution  requirements  in 
accordance  with  a  proposed  generic 
change  to  NUREG-1430,  "Revised 
Standard  Technical  Specifications — 
Babcock  and  Wilcox  Plants."  Revision 
1. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  July  31, 1996 
(61  FR  40016).  However,  by  letter  dated 
November  30, 1998,  the  licensee 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  May  9. 1996,  and  the 
licensee's  letter  dated  November  30. 
1998,  which  withdrew  the  application 
for  license  amendment.  The  above 
dociunents  are  available  for  public 
inspection  at  the  Commission's  Public 
Docimient  Room,  the  Gelman  Building, 
2120  L  Stiwt.  NW..  Washington.  DC. 
and  at  the  local  public  document  room 
located  at  the  Tomlinson  Library. 
Arkansas  Tech  University.  Russellville. 
AR  72801. 

Dated  at  Rockville.  Maryland,  this  16th  day 
of  December  1998. 

For  the  Nuclear  Regulatory  Commission. 
Nicholas  D.  Hilton. 

Project  Manager,  Project  Directorate  IV-l, 
Division  of  Reactor  Projects  III/IV,  Office  of 
Nuclear  Reactor  Regulation. 
IFR  Doc.  98-33827  Filed  12-21-98;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Doclcet  Nos.  50-^77  and  50-278] 

PECO  Energy  Company,  Notice  of 
Withdrawal  of  Application  for 
Amendments  to  Facility  Operating 
Licenses 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 


gi  4nted  the  request  of  PECO  Energy 
Cdmpany  (the  licensee)  to  withdraw  its 
May  5, 1997,  application  for  proposed 
amendments  to  Facility  Operating 
License  NoS.  DPR-44  and  DPR-56  for 
P^ch  Bottom  Atomic  Power  Station, 
Itoits  2  and  3,  located  in  York  County. 

insylvania. 

'he  proposed  amendments  would 

'e  involved  an  unreviewed  safety 
^^tion  (USQ)  and  modified  the 
ft  cility,  as  described  in  the  Updated 
F  inal  Safety  Analysis  Report,  by 
nsplacing  the  suction  strainers  for 

lergency  core  cooling  system. 
The  Commission  haa  previously 
iS9ued  a  Notice  of  Consideration  of 
issuance  of  Amendment  published  in 
the  Federal  Register  on  June  25, 1997 
(62  FR  34318).  However,  by  letter  dated 

kcember  11. 1998,  the  licensee 

khdrew  the  proposed  change. 

r  or  further  details  with  respect  to  this 
_^:ion,  see  the  application  for 
amendment  dated  May  5, 1997,  as 
supplemented  by  letters  dated  August 
2!2  and  September  26, 1997;  and  the 
licensee's  letter  dated  December  11, 
1998.  which  withdrew  the  application 
for  license  amendment.  The  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2t20  L  Street.  NW.,  Washington.  DC, 
aitd  at  the  local  public  document  room 
located  at  the  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
(REGIONAL  DEPOSITORY)  Education 
Building,  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601, 
^rrisburg.  PA,  17105. 

Dated  at  Rockville.  Maryland,  this  15th  day 
of  December  1998. 

I  iFor  the  Nuclear  Regulatory  Conunission. 
iiohan  C  Thadani. 

Senior  Project  Manager,  Project  Directorate 
l^.  Division  of  Reactor  Projects  -I/II.  Office 
(Nuclear  Reactor  Regulation. 
[  Doc.  9a-33825  Filed  12-21-98;  8:45  am] 
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;lear  regulatory 
oommission 

(Oockst  Nos.  50-259, 50-260. 50-29«] 

ijennessee  Valley  Authority  (Browns 
Perry  Nuclear  Plants  Units  1, 2,  and  3); 
Exemption 


I 

Tennessee  Valley  Authority  (TVA  or 
ie  licensee)  is  the  holder  of  Facility 
Dperating  License  Nos.  DPR-33,  DPR- 
5  2  and  DPR-68,  for  operation  of  the 
:  rowns  Ferry  Nuclear  Plant  (BFN)  Units 
1,  2  and  3.  The  licenses  provide,  among 
]  iher  things,  that  the  licensee  is  subject 


to  all  rules,  regulations,  and  orders  of 
the  U.S.  Nuclear  Regulatory 
Commission  (Commission  or  NRC)  now 
or  hereafter  in  effect. 

These  facilities  consist  of  three 
boiling  water  reactors  located  in 
Limestone  County,  Alabama. 

II 

Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR),  Section  50.71, 
"Maintenance  of  records,  making  of 
reports."  paragraph  (e)(4)  states,  in  part, 
that  "Subsequent  revisions  [to  the 
Updated  Final  Safety  Analysis  Report 
(UFSAR)]  must  be  filed  annually  or  6 
months  after  each  refueling  outage 
provided  the  interval  between 
successive  updates  to  the  FSAR  does 
not  exceed  24  months."  The  three  BFN 
units  share  a  common  UFSAR; 
therefore,  this  rule  requires  the  licensee 
to  update  the  same  document  within  6 
months  after  a  refueling  outage  for  each 
unit. 

m 

Section  50.12(a)  of  10  CFR,  "Specific 
exemptions,"  states  that 

The  Commission  may,  upon  application  by 
any  interested  person,  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  the  regulations  of  this  part, 
which  are  (1)  Authorized  by  law,  will  not 
present  an  undue  risk  to  the  public  health 
and  safety,  and  are  consistent  with  the 
common  defense  and  security.  (2)  The 
Commission  will  not  consider  granting  an 
exemption  unless  special  circumstances  are 
present 

Section  50.12(a)(2)(ii)  of  10  CFR  states 
that  special  circumstances  are  present 
when  "Application  of  the  regulation  in 
the  particular  circumstances  would  not 
serve  the  underlying  purpose  of  the  rule 
or  is  not  necessary  to  achieve  the 
imderlying  purpose  of  the  rule.  *  *  *" 
As  noted  in  the  NRC  staff's  Safety 
Evaluation,  the  licensee's  proposed 
schedule  for  UFSAR  updates  will 
ensure  that  the  BFN  UFSAR  will  be 
maintained  current  within  24  months  of 
the  last  revision.  The  proposed  schedule 
fits  within  the  24-month  duration 
specified  by  10  CFR  50.71(e)(4).  Literal 
application  of  10  CFR  50.71(e)(4)  would 
require  the  licensee  to  update  the  same 
document  within  6  months  after  a 
refueling  outage  for  each  imit,  a  more 
burdensome  requirement  than  intended. 
Accordingly,  the  Commission  has 
determined  that  special  circumstances 
are  present  as  defined  in  10  CFR 
50.12(a)(2)(ii).  The  Commission  has 
further  determined  that,  pursuant  to  10 
CFR  50.12,  the  exemption  is  authorized 
by  law,  will  not  present  an  undue  risk 
to  the  pubhc  health  and  safety  and  is 
consistent  with  the  common  defense 


and  security,  and  is  otherwise  in  the 
public  interest.  The  Commission  hereby 
grants  the  licensee  an  exemption  from 
the  requirement  of  10  CFR  50.71(e)(4)  to 
submit  updates  to  the  BFN  UFSAR  . 
within  6  months  of  each  unit's  refueling 
outage.  The  licensee  will  be  required  to 
submit  updates  to  the  BFN  UFSAR 
within  6  months  after  Unit  2  refueling 
outages,  but  not  to  exceed  24  months 
from  the  last  submittal. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that 
granting  of  this  exemption  will  have  no 
significant  effect  on  the  quality  of  the 
human  environment  (63  FR  69311). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  this  16th  day 
of  December  1998. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  J.  Collins, 
Director,  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  98-33826  Filed  12-21-98;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-397] 

Washington  Public  Power  Supply 
System;  Notice  of  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
21,  issued  to  Washington  Public  Power 
Supply  System  (Supply  System  or  the 
licensee)  for  operation  of  the  Nuclear 
Project  Number  2  (WNP-2)  located  in 
Benton  County.  Washington. 

The  proposed  amendment  would 
change  Section  3.8.1.8  of  the  Technical 
Specifications  (TS)  to  allow  for  the 
capability  to  manually  transfer  between 
the  preferred  and  alternate  offsite  power 
sources  during  Modes  1  and  2. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 


70808 


amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  would  remove  a 
specific  restriction  to  allow  for  the 
[Mrfonnance  of  the  verification  of  the  manual 
transfer  of  the  unit  power  supply  from  the 
preferred  source  to  the  alternate  source 
during  Modes  1  and  2.  The  transfer  of  the 
unit  power  supply  from  the  preferred  source 
to  the  alternate  source  is  not  an  initiator  of 
any  previously  analyzed  accident.  Therefore, 
this  proposed  change  does  not  increase  the 
frequency  of  such  accidents. 

This  test  is  performed  by  conducting  a 
manual  transfer  which  momentarily  parallels 
the  230  kV  and  115  kV  offsite  AC  power 
sources  through  step-down  transformers. 
Paralleling  of  offsite  AC  power  sources  is  a 
controlled  evolution  and  the  risk  associated 
with  the  performance  of  the  test  while  the 
unit  is  at  power  is  not  significant. 

This  conclusion  is  based  upon  several 
factors  such  as:  (1)  the  frequency  and 
voltages  are  verified  to  be  within  the  required 
range  prior  to  paralleling  the  two  offsite  AC 
power  sources;  (2)  breaker  interlocks  ensure 
that  voltage  is  available  from  the  alternate 
circuit  and  that  the  alternate  circuit  is 
connected  to  the  load  prior  to  opening  the 
preferred  circuit;  (3)  the  test  does  not  result 
in  deenergization  of  any  4.16  kV  emergency 
bus  or  challenge  to  any  protective  relay  and 
the  potential  for  electrical  perturbations  on 
the  distribution  system  is  the  same  whether 
performing  the  transfer  while  the  unit  is  at 
power  or  while  shutdown;  and  (4)  operating 
history  indicates  that  transferring  o^ite  AC 
power  sources  while  the  unit  was  shutdown 
or  op>erating  has  been  performed 
satisfactorily  without  electrical  distribution 
system  perturbations. 

The  appropriate  plant  conditions  for 
performance  of  the  surveillance  test  will 
continue  to  be  controlled  to  ensure  that  any 
potential  consequences  are  not  significantly 
increased.  This  control  method  has  been 
previously  determined  to  be  acceptable  as 
indicated  in  Generic  Letter  91-04.  "Changes 
in  Technical  Specification  Surveillance 
Intervals  to  Accommodate  a  24-Month  Fuel 
Cycle." 

Therefore,  operation  of  WNP-2  in 
accordance  with  the  proposed  amendment 
will  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 
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The  proposed  change  removes  a  specific 
restriction  on  the  plant  conditions  for 
performing  a  surveillance  test,  but  does  not 
change  the  method  of  performance.  The 
appropriate  plant  conditions  for  perfonnance 
of  the  surveillance  test  will  continue  to  be 
controlled  to  ensure  that  the  possibility  for  a 
new  or  different  type  of  accident  is  not 
created.  This  control  method  has  been 
previously  determined  to  be  acceptable  as 
indicated  in  Generic  Letter  91-04. 

The  proposed  change  does  not  impact  the 
ability  of  the  electrical  distribution  system  to 
function  and  mitigate  electrical-related 
transients  or  accidents.  No  new  failure  modes 
will  be  introduced  and  no  existing  failure 
modes  will  be  impacted  by  the  proposed 
change  to  Technical  Specification 
Surveillance  Requirement  3.8.1.8.  Operating 
history  indicates  that  transferring  ofGsite  AC 
power  sources  while  the  unit  was  shutdown 
or  operating  has  been  performed 
satisfactorily  without  electrical  distribution 
system  perturbations  (i.e.,  din-ing  transfer  of 
SM-3  to  TR-S  and  transfer  of  SM-8  to  TR- 
B). 

Therefore,  the  operation  of  WNP-2  in 
accordance  with  the  proposed  amendment 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  fit)m  any  accident 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  margin  of  safety  considered  in 
determining  the  appropriate  plant  conditions 
for  performing  the  surveillance  test  will 
continue  to  be  controlled  to  ensure  that  there 
is  no  significant  reduction.  This  control 
method  has  been  previously  determined  to  be 
acceptable  as  indicated  in  Generic  Letter  91- 
04. 

The  proposed  removal  of  a  specific  mode 
restriction  does  not  impact  the  functional 
design,  logic  or  control  scheme  of  any 
component  or  system.  The  AC  sources  in  one 
division  must  be  operable  and  independent 
(to  the  extent  possible).  One  offsite  circuit  is 
allowed  to  be  tied  to  all  engineered  safety 
feature  buses,  and  not  violate  the  separation  " 
criteria,  (Jrovided  the  necessary  automatic 
transfer  capability  is  ojierable. 

If  power  is  supplied  to  SM-8  by  means  of 
TR-B,  then  one  offsite  circuit  is  inoperable 
(TS-S)  because  the  automatic  transfer 
capability  is  inoperable.  The  lineup  of  SM- 
8  to  TR-B  is  bounded  by  and  requires  a 
voluntary  entry  into  Technical  Specification 
3.8.1,  "AC  Sources — Operating." 

Although  a  complete  loss  of  offsite  power 
is  not  anticipated  as  the  result  of  the  manual 
transfer,  a  risk  analysis  has  been  performed 
for  the  plant  configuration  of  the 
unavailability  of  TR-S  and  TR-B  for  the 
period  of  time  allowed  by  the  Limiting 
Condition  for  Operation  for  Technical 
Specification  3.8.1.8.  It  was  determined  that 
the  evaluated  plant  configuration  was  not 
risk  significant  (i.e.,  a  core  damage 
probability  of  <lE-€).  In  addition,  operating 
history  shows  that  transferring  of  offsite  AC 
power  sources  has  been  performed  several 
times  without  electrical  distribution  system 
perturbations. 

Therefore,  operation  of  WNP-2  in 
accordance  with  the  proposed  amendment 
will  not  involve  a  significant  reduction  in  the 
margin  of  safety. 


The  NRC  staff  has  reviewed  the 
licensee's  analysis  emd,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
sirauficant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Conunission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  TTie 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief.  Rules  and 
Ettrectives  Branch,  Division  of 
Administrative  Services.  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  pubfication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  fi-om  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW..  Washington.  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  January  21. 1999.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
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f]  qed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
mestic  Licensing  Proceedings"  in  10 
part  2.  Interested  persons  should 
suit  a  current  copy  of  10  CFR  2.714 
wnich  is  available  at  the  Commission's 
PubUc  Docimient  Room,  the  Gelman 
^i|iilding,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  Richland 
P^bUc  Library,  955  Northgate  Street, 
lUchland,  Washington  99352.  If  a 
request  for  a  hearing  or  petition  for 
IpBve  to  intervene  is  filed  by  the  above 
4f  te,  the  Commission  or  an  Atomic 
[ety  and  Licensing  Board,  designated 
i  the  Commission  or  by  the  Chairman 

I  the  Atomic  Safety  and  Licensing 
loard  Panel,  will  rule  on  the  request 

aild/or  petition;  and  the  Secretary  or  the 
d^ignated  Atomic  Safety  and  Licensing 
obard  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

I I  As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
^rth  with  particularity  the  interest  of 
tile  petitioner  in  the  proceeding,  and 
bow  that  interest  may  be  affected  by  the 
vesults  of  the  proceeding.  The  petition 
Mould  specifically  explain  the  reasons 
^hy  intervention  should  be  permitted 
UNrtth  particular  reference  to  the 
following  factors:  (1)  The  natvu^  of  the 

(titioner's  right  under  the  Act  to  be 
ade  party  to  the  proceeding;  (2)  the 
ture  and  extent  of  the  petitioner's 
k-operty,  financial,  or  other  interest  in 
ike  proceeding;  and  (3)  the  possible 
Effect  of  any  order  which  may  be 
ehtered  in  the  proceeding  on  the 

titioner's  interest.  The  petition  should 
so  identify  the  specific  aspect(s)  of  the 
bject  matter  of  the  proceeding  as  to 
hich  petitioner  wishes  to  intervene. 
Kny  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
a  Imitted  as  a  pariy  may  amend  the 
p  etition  without  requesting  leave  of  the 
t  oard  up  to  15  days  prior  to  the  first 
]  rehearing  conference  scheduled  in  the 
:  roceeding,  but  such  an  amended 
:  etition  must  satisfy  the  specificity 
1  squirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
:  rehearing  conference  scheduled  in  the 
:  roceeding,  a  petitioner  shall  file  a 
i  ipplement  to  the  petition  to  intervene 
y  rhich  must  include  «  list  of  the 
:  ontentions  which  are  sought  to  be 
tigated  in  the  matter.  Each  contention 
:  lust  consist  of  a  specific  statement  of 
t  le  issue  of  law  or  fact  to  be  raised  or 
|i)ntroverted.  In  addition,  the  petitioner 
ishall  provide  a  brief  explanation  of  the 
Itiases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
a  nd  on  which  the  petitioner  intends  to 
r  sly  in  proving  the  contention  at  the 


hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  wrtil  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve^o  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 
If  the  final  determination  is  that  the 
emiendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
"  Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW.. 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to 
Perry  D.  Robinson.  Esq.,  Winston  & 
Strawn,  1400  L  Street,  NW., 
Washington,  DC  20005-3502,  attorney 
for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 


Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  17, 1998. 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  document  room  located  at 
the  Richland  Public  Library,  955 
Northgate  Street,  Richland,  Washington 
99352. 

Dated  at  Rockville,  Maryland,  this  18th  day 
of  December  1998. 

For  the  Nuclear  Regulatory  Commission. 
Mel  B.  Fields, 

Projcc!  Manager.  Project  Directorate  lV-2, 
Divis.on  of  Reactor  Projects— lU/lV,  Office  of 
Nuclear  Reactor  Regulation. 
|FR  Doc.  98-33998  Filed  12-21-98;  8:45  am) 
BILUNG  CODE  75«0-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Nuclear 
Regulatory  Commission. 

DATES:  Weeks  of  December  21,  1998, 
January  4.  and  11,1999. 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  December  21 — ^Tentative 

Wednesday,  December  23 

9:00  a.m. 
Affirmation  Session  (Public  Meeting) 
a:  Baltimore  Gas  &  Electric  Company 
(Calvert  Cliffs  Nuclear  Power  Plant, 
Units  1  and  2).  Docket  Nos.  50- 
317-LR,  50-318-LR,  Order  Denying 
Intervention  Petition/Hearing 
Request  And  Dismissing 
"*      Proceeding,  (Tentative)  (Contact: 
Ken  Hart.  301-415-1659) 

Week  of  December  28 — Tentative 

There  are  no  meetings  scheduled  for 
the  week  of  December  28, 1998. 

Week  of  January  4 — Tentative 

Wednesday,  January  6 

11:30  a.m. 
Affirmation  Session  (Public  Meeting) 
(if  needed) 
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Week  of  January  11 — Tentative 

Monday,  January  1 1 

2:00  p.m. 

Briefing  on  Risk-Informed  Initiatives 
(Public  Meeting] 

Tuesday,  January  12 

9:00  a.m.  ^ 

Briefing  on  Decommissioning  Criteria 
for  West  Valley  (Public  Meeting) 

Wednesday,  January  13 

10:00  a.m. 

Briefing  on  Reactor  Licensing 
Initiatives  (Public  Meeting) 

11:30  a.m. 

Affirmation  Session  (Public  Meeting) 
(if  needed) 

Friday,  January  15 

9:00  a.m. 

Briefing  on  Investigative  Matters 
(Closed— Ex.  5  &  7) 

10:00  a.m. 

Briefing  by  Executive  Branch 
(Closed— Ex.  1) 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  415-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Bill  Hill  (301)  415-1661. 

***** 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://www.nrc.gov/SECY/smj/ 
schedule.htm 

•        *        •        *        » 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers:  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  D.C.  20555  (301- 
415-1661).  In  addition,  distribution  of 
this  meeting  notice  over  the  Internet 
system  is  available.  If  you  are  interested 
in  receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wmh^rc.gov  or 
dkw@nrc.gov. 
***** 

Dated:  December  18. 1998. 

William  M.  Hill.  Jr.. 

SECY  Tracking  Officer.  Office  of  the 
Secretary. 

IFR  Doc.  98-34020  Filed  12-18-98;  3:43  pm) 

BILLING  CODE  7SM-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-440  License  No.  NPF-58] 

The  Cleveland  Electric  Illuminating 
Company,  et  al.;  Receipt  of  Petition  for 
Director's  Decision  Under  10  CFR 
2.206 

Notice  is  hereby  given  that  by  Petition 
dated  November  9, 1998,  David  A. 
Lochbaum  (Petitioner),  acting  on  behalf 
of  the  Union  of  Concerned  Scientists 
(UCS),  has  requested  that  the  U.S. 
Nuclear  Regulatory  Commission  (NRC) 
take  action  with  regard  to  the  Perry 
Nuclear  Power  Plant,  Unit  No.  1  (PNPP). 
operated  by  The  Cleveland  Electric 
Illuminating  Company  and  Centerior 
Service  Company.  Petitioner  requests 
that  enforcement  action  be  taken  to 
require  an  immediate  shutdown  of  the 
PNPP,  and  that  the  facility  remain  shut 
down  until  all  failed  fuel  assemblies  are 
removed  from  the  reactor  core.  As  an 
alternate  action.  UCS  also  stated  that 
following  the  requested  shutdown, 
PNPP  could  be  restarted  after  its  design 
and  licensing  bases  were  updated  to 
permit  operation  with  failed  fuel 
assemblies.  Additionally,  the  Petition 
requested  a  public  hearing  to  present 
new  plant-specific  information 
regarding  the  operation  of  PNPP,  as  well 
as  to  discuss  a  UCS  report  dated  April 
2, 1998,  entitled  "Potential  Nuclear 
Safety  Hazard/Reactor  Operation  With 
Failed  Fuel  Cladding." 

As  the  basis  for  the  request,  the 
Petitioner  cited  the  NRC's  Weekly 
Information  Report  for  the  week  ending 
October  30, 1998,  that  describes  the 
apparent  existence  of  two  pin  hole  fuel 
leaks  at  the  Perry  facility.  In  the  opinion 
of  the  Petitioner,  operation  with  one  or 
more  failed  fuel  assemblies  is  not 
permitted  by  the  Perry  design  and 
licensing  bases.  In  addition,  the 
Petitioner  stated  that  by  operating  with 
possible  failed  fuel  cladding,  PNPP  is 
violating  its  licensing  basis  for  the 
radiation  worker  protection  (as  low  as 
reasonably  achievable  [ALARA)) 
program.  The  Petitioner  referred  to  NRC 
Information  Notice  No.  87-39,  "Control 
of  Hot  Particle  Contamination  at 
Nuclear  Plants,"  which  describes  how 
continued  operation  with  degraded  fuel 
may  elevate  radiation  exposure  rates  for 
plant  employees. 

The  Petitioner  further  reasserted  the 
UCS  position  that  nuclear  power  plants 
operating  with  fuel  cladding  failures  are 
potentially  unsafe  and  are  in  violation 
of  Federal  regulations.  In  its  April  1998 
report,  the  UCS  stated  that  it  has  not 
been  demonstrated  that  the  effects  from 
design-bases  transients  and  accidents 
(i.e.,  hydrodynamic  loads,  fuel  enthalpy 


V 


changes,  etc.)  prevent  pre-existing  fuel 
failures  from  propagating.  Therefore,  the 
Petitioner  concluded  that  it  was 
possible  that  "significantly  more 
radioactive  material  will  be  released  to 
the  reactor  coolant  system  during  a 
transient  or  accident  than  that 
experienced  during  steady  state 
operation." 

The  request  is  being  treated  pursuant 
to  10  CFR  2.206  of  the  Commission's 
regulations.  The  request  has  been 
referred  to  the  Director  of  the  Office  of 
Nuclear  Reactor  Regulation.  As 
provided  by  Section  2.206,  appropriate 
action  will  be  taken  on  this  petition 
within  a  reasonable  time.  By  letter  dated 
December  16th,  1998,  the  Director 
denied  Petitioner's  request  for 
enforcement  action  to  require  The 
Cleveland  Electric  Illuminating 
Company  to  immediately  shut  down 
PNPP.  In  addition,  the  Director  also 
extended  an  offer  to  the  Petitioner  for  an 
informal  public  hearing  at  a  date  to  be 
determined.  A  copy  of  the  petition  is 
available  for  inspection  at  Uie 
Commission's  Public  Document  Room 
at  2120  L  Street,  NW..  Washington,  DC 
20555-0001. 

Dated  at  Rockville,  Maryland,  this  16th  day 
of  December  1998. 

For  the  Nuclear  Regulatory  Commission. 

Samuel  J.  Collins, 

Director,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  98-33824  Filed  12-21-98;  8:45  am) 

BILUNQ  COOE  7590-01-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Federal  Prevailing  Rate  Advisory 
Committee;  Open  Committee  Meetings 

According  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463).  notice  is  hereby 
given  that  meetings  of  the  Federal 
Prevailing  Rate  Advisory  Committee 
will  be  held  on — 

Thursday,  January  14. 1999 
Thursday.  January  28, 1999 
Thursday,  February  11, 1999 
Thursday,  February  25, 1999 

The  meetings  will  start  at  10:00  a.m. 
and  will  be  held  in  Room  5A06A,  Office 
of  Personnel  Management  Building, 
1900  E  Street,  NW.,  Washington,  DC. 

The  Federal  Prevailing  Rate  Advisory 
Committee  is  composed  of  a  Chair,  five 
representatives  from  labor  unions 
holding  exclusive  bargaining  rights  for 
Federal  blue-collar  employees,  and  five 
representatives  from  Federal  agencies. 
Entitlement  to  membership  on  the 


Federal  Register /Vol.  63.  No.  245 /Tuesday.  December  22.  1998 /Notices 


70811 


Coinmittee  is  provided  for  in  5  U.S.C. 
17. 

16  Committee's  primary 
jonsibility  is  to  review  the  Prevailing 
R^te  System  and  other  matters  pertinent 
to!  establishing  prevailing  rates  under 
si^l^apter  IV,  chapter  53,  5  U.S.C,  as 
aibended,  and  from  time  to  time  advise 
tin  Office  of  Personnel  Management. 

These  scheduled  meetings  will  start 
in  open  session  with  both  labor  and 
management  representatives  attending. 
Duiring  the  meetings  either  the  labor 
members  or  the  management  members 
may  caucus  separately  with  the  Chair  to 
devise  strategy  and  formulate  positions. 
PMmature  disclosiue  of  the  matters 
discussed  in  these  caucuses  would 
unjacceptably  impair  the  abiUty  of  the 
Committee  to  reach  a  consensus  on  the 
matters  being  considered  and  would 
disrupt  substantially  the  disposition  of 
it$i business.  Therefore,  these  caucuses 
will  be  closed  to  the  public  because  of 
a  determination  made  by  the  Director  of 
th^  Office  of  Personnel  Management 
under  the  provisions  of  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  5  U.S.C. 
5&|2b(c)(9)(B).  These  caucuses  may. 
diB|)ending  on  the  issues  involved, 
constitute  a  substantial  portion  of  a 
meeting. 

Annually,  the  Chair  compiles  a  report 
of  pay  issues  discussed  and  concluded 
recommendations.  These  reports  are 
available  to  the  public,  upon  written 
request  to  the  Committee's  Secretary. 

The  public  is  invited  to  submit 
material  in  writing  to  the  Chair  on 
Federal  Wage  System  pay  matters  felt  to 
be  deserving  of  the  Committee's 
attention.  Additional  information  on 
this  meeting  may  be  obtained  by 
contacting  the  Committee's  Seoetary, 
Office  of  Personnel  Management. 
F!ederal  Prevailing  Rate  Advisory 
C(^mmittee,  Room  5559. 1900  E  Street, 
HW..  Washington.  DC  20415  (202)  606- 

ited:  December  14, 1998. 
F.Leyden, 

(Aainnan,  Federal  Prevailing  Rate  Advisory 
1 1  immittee. 

[FR  Doc.  98-33700  Filed  12-21-98;  8:45  am) 
■LUNQ  COM  •UB-ei-r 


SECURITIES  AND  EXCHANGE 
COMMISSION 

pnvestment  Company  Act  Retene  No. 
23605:812-11284] 

Evergraen  Equity  Trust  et  al.;  Notice  of 
Application  ^ 

December  16, 1998. 
AGENCY:  Seciuities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  an  apphcation  under 
section  6(c)  of  the  Investment  Company 
Act  of  1940  (the  "Act")  for  an 
exemption  firom  section  15(a)  of  the  Act 
and  rule  18f-2  under  the  Act.  as  well  as 
from  certain  disclosure  requirements. 

SUMMARY  OF  APPLJCATION:  Evergreen 
Equity  Trust  and  Evergreen  Variable 
Annuity  Trust  (each  a  "Trust"  and 
collectively  the  "Trusts"),  on  behalf  of 
their  various  series,  and  First  Union 
National  Bank  (the  "Adviser")  request 
an  order  that  would  (a)  permit 
applicants  to  enter  into  and  materially 
amend  sub-advisory  agreements  without 
shareholder  approval  and  (b)  grant  relief 
bom  certain  disclosiue  requirements. 
APPUCANTS:  The  Trusts  and  the  Adviser. 
FNJNG  DATES:  The  application  was  filed 
on  August  28. 1998.  Applicants  have 
agreed  to  file  an  amendment  to  the 
application  during  the  notice  period,  the 
substance  of  which  is  reflected  in  this 
notice. 

HEARING  OR  NOTIFICATION  OF  HEARMG:  An 
order  granting  the  application  will  be 
issued  imless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  reqiiests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  January  7. 1999,  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  Uie  form  of  an 
affidavit  or.  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  vmting  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Seciuities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington.  DC  20549. 
Applicants.  200  Berkeley  Street,  Boston, 
Massachusetts  02106. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  W.  Pisto.  Senior  Counsel,  at 
(202)  942-0527,  or  George  J.  Zomada, 
Branch  Chief,  at  (202)  942-0564,  Office 
of  Investment  Company  RegiUation, 
Division  of  Investment  Management. 


SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  N.W.,  Washington,  DC 
20549  (tel.  (202)  942-8090). 

Applicants'  Representations 

1.  Each  trust  is  organized  as  a 
Delaware  business  trust  and  registered 
under  the  Act  as  an  open-end 
management  investment  company.  The 
Evergreen  Equity  Trust  ("Equity  Trust") 
is  currently  comprised  of  eighteen 
separate  series  (the  "Equity  Trust 
E)dsting  Portfolios")  and  the  Evergreen 
Variable  Annuity  Trust  ("Anniuty 
Trust")  is  currently  composed  of  eight 
separate  series  (the  "Aimuity  Trust 
E)dsting  Portfolios"  together  with  the 
Equity  Trust  Existing  Portfolios,  the 
"Existing  Portfolios"),  each  of  which 
has  its  own  investment  objectives  and 
policies.  The  Annuity  Trust  Existing 
Portfolios  are  offered  for  sale  throu^ 
separate  accoimts  of  various  insiirance 
companies  as  a  funding  medium  for 
variable  annuity  contracts  and/or 
variable  life  insurance  policies  issued 
by  such  insurance  companies.  Each 
trust  is  in  the  process  of  establishing  a 
new  portfoho  ("New  Portfolios"  and 
together  with  the  Existing  PortfbUos,  the 
"Portfolios").* 

2.  The  Adviser  or  an  entity 
controlling,  controlled  by,  or  imder 
common  control  with  the  Adviser 
("Advisory  Affiliates"),  serves  as 
investment  adviser  to  the  Existing 
Portfolios  and  will  serve  as  investment 
adviser  to  the  New  PortfoUos.  Tlie 
Adviser,  a  North  Carolina  corporation 
and  a  banking  subsidiary  of  First  Union 
Corporation,  a  publicly-held  bank 
holding  company,  is  exempt  from 
registration  under  the  Investment 
Advisers  Act  of  1940  (the  "Advisers 
Act").  The  Advisory  Affiliates. 
Evergreen  Investment 'Management 
Company,  Evergreen  Asset  Management 
Corp.  ("EAMC")  and  Meridian 
Investment  Company,  are  registered 
under  the  Advisers  Act. 

3.  The  Adviser  and  Advisory 
Affiliates  serve  as  advisers  to  the   -^ 
Existing  PortfoUos  piusuant  to 
investment  advisory  agreements  (each 
an  "Advisory  Agreement"  and  together, 
the  "Advisory  Agreements").  Under  the 


>  Applicant*  also  request  relief  with  respect  to 
any  future  series  of  the  Trusts  and  all  future 
registered  open-end  management  investment 
companies  that  are  (a)  advised  by  the  Adviser  or  the 
AdvUoty  Affiliates  and  (b)  use  the  multi-manager 
structure  as  described  in  the  application  and 
comply  with  the  terms  and  conditions  in  the 
application.  All  existing  investment  companies  that 
currently  intend  to  rely  on  the  ordts  have  been 
named  as  applicants. 
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Advisory  Agreements,  the  Adviser  or 
one  of  the  Advisory  Affiliates  manages 
and  administers  the  operation  of  each 
Trust's  Existing  Portfolios.  The  Adviser 
or  the  Advisory  Affiliate  has  overall 
supervisory  and  administrative 
responsibility  for  the  Trusts  and,  subject 
to  the  general  supervision  of  the  board 
of  trustees  of  each  Trust  (each  a  "Board" 
and  collectively  the  "Boards"),  has  the 
authority  to  select  and  contract  with  one 
or  more  sub-advisers  (each  a  "Manager" 
and  collectively  the  "Managers")  to 
provide  each  Portfolio  with  portfolio 
management  services.  ^  The  Adviser  or 
Advisory  Affiliate  will  continue  to 
provide  specific  portfolio  management 
to  the  Existing  Portfolios  and  the 
Adviser,  Advisory  Affiliates,  or  one  or 
more  Managers  will  provide  portfolio 
management  for  the  New  Portfolios. 
Each  Manager  performs  services 
pursuant  to  a  written  agreement  (the 
"Portfolio  Management  Agreement"). 
Each  Manager  will  be  an  investment 
adviser  registered  under  the  Advisers 
Act  or  exempt  from  registration. 
Managers'  fees  are  paid  by  the  Adviser 
or  Advisory  Affiliate  out  of  its  fees  fi-om 
the  Portfolios  at  rates  negotiated  with 
the  Managers  by  the  Adviser  or 
Advisory  Affiliate. 

4.  The  Adviser  or  Advisory  Affiliate 
will  employ  its  expertise  to  select 
Managers  that  have  shown  the  ability, 
over  a  p>eriod  of  time,  to  select  specific 
investments  to  achieve  well-defined 
objectives.  The  Adviser  or  Advisory 
Affiliates  seek  to  select  Managers  that 
have  shown  a  consistent  ability  to 
achieve  targeted  results  within  select 
asset  classes  and  investment  style  and 
that  have  demonstrated  expertise  in 
particular  areas.  The  Adviser  or 
Advisory  AffiUate  has  responsibility  for 
communicating  performance 
expectations  and  evaluations  to 
Managers,  supervising  and  monitoring 
compliance  with  the  Portfolio's 
investment  objectives  and  policies, 
authorizing  a  Manager  to  engage  in 
certain  investment  techniques  for  a 
PortfoUo  and  recommending  to  the 
Board  of  each  Trust  whether  Portfolio 
Management  Agreements  should  be 
renewed,  modified,  or  terminated. 
■  5.  Applicants  request  relief  to  permit 
the  Adviser  and  Advisory  Affiliates  to 
enter  into  and  amend  Portfolio 
Management  Agreements  without 
shareholder  approval.  The  requested 
relief  will  not  extend  to  a  Manager  that 
i$  an  affiliated  person,  as  defined  in 


*  Existing  Portfolios  managed  by  EAMC  are 
subadvised  by  Lieber  &  Company,  an  indirect 
wholly-owned  subsidiary  of  First  Union 
Corporation  and  an  affiliated  person  of  the  Trust. 
The  Adviser  has  selected  three  unaffiliated 
subadvisers  for  the  New  Portfolios. 


section  2(a)(3)  of  the  Act,  of  a  Trust,  the 
Adviser  or  an  Advisory  Affiliate,  other 
than  by  reason  of  serving  as  a  Manager 
to  one  or  more  of  the  Portfolios  (an 
"Affiliated  Manager"). 

6.  Applicants  also  request  an 
exemption  fit)m  the  various  disclosure 
provisions  described  below  that  may 
require  each  Trust  to  disclose  the  fees 
paid  by  the  Adviser  or  Advisory 
Affiliates  to  the  Managers.  Each  Trust 
will  disclose  for  each  Portfolio  (both  as 
a  dollar  amount  and  as  a  percentage  of 
a  Portfolio's  net  assets):  (i)  aggregate  fees 
paid  to  the  Adviser  or  Advisory  Affiliate 
and  Affiliated  Managers;  and  (ii) 
aggregate  fees  paid  to  Managers  other 
than  Affiliated  Managers  ("Limited  Fee 
Disclosure").  For  any  PortfoUo  that 
employs  an  Affiliated  Manager,  the 
Portfolio  will  provide  separate 
disclosure  of  any  fees  paid  to  the 
Affiliated  Manager. 

Applicants'  Legal  Analysis 

1.  Section  15(a)  of  the  Act  provides, 
in  relevant  part,  that  it  is  unlawful  for 
any  person  to  act  as  an  investment 
adviser  to  a  registered  investment 
company  except  pursuant  to  a  written 
contract  that  has  been  approved  by  the 
vote  of  a  majority  of  the  company's 
outstanding  voting  securities.  Rule  18f- 
2  under  the  Act  provides  that  each 
series  or  class  of  stock  in  a  series 
company  affected  by  a  matter  must 
approve  such  matter  if  the  Act  requires 
shareholder  approval. 

2.  Form  N-IA  is  the  registration 
statement  used  by  open-end  investment 
companies.  Items  2,  5(b)(iii),  and 
16(a)(iii)  of  Form  N-IA  (and  after  the 
effective  date  of  the  amendments  to 
Form  N-IA.  items  3.  6(a)(l)(ii).  and 
15(a)(3).  respectively)  require  disclosure 
of  the  method  and  amount  of  the 
investment  adviser's  compensation. 

3.  Form  N-14  is  the  registration  form 
for  business  combinations  involving 
open-end  investment  companies.  Item  3 
of  Form  N-14  requires  the  inclusion  of 
a  "table  showing  the  current  fees  for  the 
registrant  and  the  company  being 
acquired  and  pro  forma  fees,  if  different, 
for  the  registrant  after  giving  effect  to 
the  transaction." 

4.  Rule  20a-l  under  the  Act  requires 
proxies  solicited  with  respect  to  an 
investment  company  to  comply  with 
Schedule  14A  under  the  Securities 
Exchange  Act  of  1934  (the  "Exchange 
Act").  Item  22(a)(3)(iv)  of  Schedule  14A 
requires  a  proxy  statement  for  a 
shareholder  meeting  at  which  a  new  fee 
will  be  established  or  an  existing  fee 
increased  to  include  a  table  of  the 
ciu-rent  and  pro  forma  fees.  Items 
22(c)(l)(ii).  22(c)(l)(iii).  22(c)(8).  and 
22(c)(9).  taken  together,  require  a  proxy 


statement  for  a  shareholder  meeting  at 
which  the  advisory  contract  will  be 
voted  upon  to  include  the  "rate  of 
compensation  of  the  investment 
adviser."  the  "aggregate  amount  of  the 
investment  adviser's  fees."  a  description 
of  "the  terms  of  the  contract  to  be  acted 
upon."  and.  if  a  change  in  the  advisory 
fee  is  proposed,  the  existing  and 
proposed  fees  and  the  difference 
between  the  two  fees. 

5.  Form  N-SAR  is  the  semi-annual 
report  filed  with  the  Commission  by 
registered  investment  companies.  Item 
48  of  Form  N-SAR  requires  investment 
companies  to  disclose  the  rate  schedule 
for  fees  paid  to  their  investment 
advisers,  including  the  Mangers. 

6.  Regulation  S-X  sets  forth  the 
requirements  for  financial  statements 
required  to  be  included  as  part  of 
investment  company  registration 
statements  and  shareholder  reports  filed 
with  the  Commission.  Sections  6- 
07(2)(a).  (b).  and  (c)  of  Regulatio  S-X 
require  that  investment  companies 
include  in  their  financial  statements 
information  about  investment  advisory 
fees. 

7.  Section  6(c)  of  the  Act  provides  that 
the  Commission  may  exempt  any 
person,  security,  or  transaction  from  any 
provision  of  the  Act  if.  and  to  the  extent 
that,  an  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  jralicies  and  provisions 
of  the  Act.  Applicants  believe  that  their 
requested  relief  meets  this  standard  for 
the  reasons  discussed  below. 

8.  Applicants  assert  that  the  Trusts' 
investors  will  rely  on  the  Adviser  or 
Advisory  Affiliate  to  select  one  or  more 
Managers  best  suited  to  achieve  a 
Portfolio's  investment  objectives. 
Therefore,  applicants  assert  that,  from 
the  perspective  of  the  investor,  the  role 
of  the  Managers  is  comparable  to  that  of 
individual  portfolio  managers  employed 
by  other  investment  advisory  firms. 
Applicants  note  that  the  Advisory 
Agreement  will  remain  subject  to 
section  15(a)  of  the  Act  and  rule  18f-2 
under  the  Act. 

9.  Applicants  further  assert  that  some 
Managers  use  a  "posted"  rate  schedule 
to  set  their  fees,  particularly  at  lower 
asset  levels.  Applicants  believe  that 
some  organizations  may  be  unwilling  to 
serve  as  Managers  at  any  fee  rate  other 
than  their  "posted"  fee  rates,  unless  the 
rates  negotiated  for  the  Portfolios  are  not 
publicly  disclosed.  AppUcants  befieve 
that  requiring  disclosure  of  Managers' 
fees  may  deprive  the  Adviser  of  its 
bargaining  power  while  producing  no 
benefit  to  shareholders,  since  the  total 
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a  Ivisory  fee  they  pay  would  not  be 
a  fected. 

.  ^  pplicant's  Conditions 

Applicants  agree  that  any  order 
;  ranting  the  requested  relief  will  be 
}  ibject  to  the  following  conditions: 
11.  Each  Trust  will  disclose  in  its 
registration  statement  the  Limited  Fee 
Disclosure. 

n  2.  The  Adviser  or  Advisory  Affiliate 
will  not  enter  into  a  Portfolio 
JManagement  Agreement  with  any 
AffiUated  Manager  without  that 
[agreement,  including  the  compensation 
|tb  be  paid  thereunder,  being  approved 
by  the  shareholders  of  the  applicable 
Portfolio  (or.  if  the  Portfolio  serves  as  a 
funding  medium  for  any  sub-account  of 
$  registered  separate  account,  pursuant 
to  voting  instructions  provided  by  the 
1  uiitholders  of  the  sub-account). 

3.  At  all  times,  a  majority  of  each 
Trust's  Board  will  be  persons  each  of 
whom  is  not  an  "interested  person"  of 

E3  Trust  as  defined  in  Section  2(a)tl9) 
the  Act  ("Independent  Trustees"), 
d  the  nomination  of  new  or  additional 
Independent  Trustees  to  be  at  the 
discretion  of  the  then  existing 
ndependent  Trustees. 

4.  Independent  counsel 
cnowledgeable  about  the  Act  and  the 
iuties  of  Independent  Trustees  will  be 
engaged  to  represent  the  Independent 
Trustees  of  the  Trust.  The  selection  of 
such  counsel  will  remain  within  the 
discretion  of  the  Independent  Trustees. 

5.  The  Adviser  or  Advisory  Affiliate 
will  provide  the  Board  of  each  Trust,  no 
less  than  quarterly,  information  about 
the  Adviser's  or  Advisory  Affihate's 
profitability  for  each  Portfolio  relying  on 
the  relief  requested  in  this  application. 
Such  information  will  reflect  the  impact 
on  profitability  of  the  hiring  or 
termination  of  any  Manager  during  the 
applicable  quarter. 

6.  Whenever  a  Manager  is  hired  or 
terminated,  the  Adviser  or  Advisory 
AffiUate  will  provide  the  Board 
information  showing  the  expected 
impact  on  the  Adviser's  or  Advisory 
Affiliate  profitabiUty. 

7.  When  a  Manager  change  is 
proposed  for  a  Portfolio  with  an 
Affiliated  Manager,  each  Trust's  Board, 
including  a  majority  of  the  Independent 
Trustees,  will  make  a  separate  finding, 
reflected  in  the  Trust's  Board  minutes, 
that  the  change  is  in  the  best  interests 
of  the  Portfolio  and  its  shareholders  (or, 
if  the  Portfolio  serves  as  a  funding 
medium  for  any  sub-account  of  a 
registered  separate  account,  in  the  best 
interests  of  the  Portfolio  and  the 
unitholders  of  any  sub-account)  and 
does  not  involve  a  conflict  of  interest 
from  which  the  Adviser  or  Advisory 


Affiliate,  or  the  Affiliated  Manager 
derives  an  inappropriate  advantage. 

8.  Before  an  Existing  Portfolio  may 
rely  on  the  order  requested  in  the 
application,  the  operation  of  the 
Portfolio  in  the  manner  described  in  the 
application  will  be  approved  by  a 
majority  of  its  outstanding  voting 
securities  (or,  if  the  Portfolio  serves  as 
a  funding  medium  for  any  sub-account 
of  a  registered  separate  account, 
pursuant  to  voting  instructions  provided 
by  the  unitholders  of  the  sub-account), 
as  defined  in  the  Act,  or,  in  the  case  of 
a  New  Portfolio  whose  public 
shareholders  purchased  shares  on  the 
basis  of  a  prospectus  containing  the 
disclosiue  contemplated  by  condition 
11  below,  by  the  sole  initial 
shareholder's)  before  offering  shares  of 
that  New  Portfolio  to  the  pubUc. 

9.  For  each  Trust's  Portfolio  relying 
on  the  requested  order,  the  Adviser's  or 
Advisory  AffiUate  will  provide  general 
management  services,  including  overall 
supervisory  responsibility  for  the 
general  management  and  investment  of 
the  Portfolio's  securities  portfoho.  and, 
subject  to  review  and  approval  by  the 
Trust's  Board  will  (i)  set  the  Portfolio's 
overall  investment  strategies;  (ii)  select 
Managers;  (iii)  when  appropriate, 
allocate  and  reallocate  the  Portfolio's 
assets  among  multiple  Managers;  (v) 
monitor  and  evaluate  the  performance 
of  Managers;  and  (v)  ensure  that  the 
Managers  comply  with  the  Portfolio's 
investment  objectives,  policies  and 
restrictions. 

10.  Within  60  days  of  the  hiring  of 
any  new  Manager,  shareholders  (or,  if 
the  Portfolio  serves  as  a  funding 
medium  for  any  sub-account  of  a 
registered  separate  account,  the 
unitholders  of  the  sub-account)  will  be 
furnished  all  information  about  the  new 
Manager  or  Portfolio  Management 
Agreement  that  would  be  included  in  a 
proxy  statement,  except  as  modified  by 
the  order  to  permit  Limited  Fee 
Disclosure.  Such  information  will 
include  Limited  Fee  Disclosure  and  any 
change  in  such  disclosure  caused  by  the 
addition  of  a  new  Manager.  The  Adviser 
or  Advisory  Affiliate  will  meet  this 
condition  by  providing  shareholders  (or, 
if  the  Portfolio  serves  as  a  funding 
medium  for  any  sub-account  of  a 
registered  separate  accoimt.  unitholders 
of  the  sub-account)  with  an  information 
statement  meeting  the  requirements  of 
Regulation  14C  and  Schedule  14C  under 
the  Exchange  Act.  The  information 
statement  also  will  meet  the 
requirements  of  Schedule  14A  under  the 
Exchange  Act.  except  as  modified  by  the 
order  to  permit  Limited  Fee  Disclosure. 

11.  Each  Trust  will  disclose  in  its 
prospectus  the  existence,  substance,  and 


effect  of  any  order  granted  pursuant  to 
the  application.  In  addition,  each 
Portfolio  relying  on  the  requested  order 
will  hold  itself  out  to  the  public  as 
employing  the  Manager  of  Managers 
Strategy  described  in  this  application. 
The  prospectus  will  prominently 
disclose  Aat  the  Adviser  or  Advisory 
Affiliate  has  ultimate  responsibility 
(subject  to  oversight  by  the  Board)  to 
oversee  the  Managers  and  recommend 
their  hiring,  termination,  and 
replacement. 

12.  No  trustee  or  officer  of  the  Trusts 
or  director  or  officer  of  the  Adviser  or 
Advisory  AffiUate  will  own  directly  or 
indirectly  (other  than  through  a  pooled 
investment  vehicle  over  which  such 
person  does  not  have  control)  any 
interest  in  a  Manager  except  for  (i) 
ownership  of  interests  in  the  Adviser  or 
Advisory  Affiliates  or  any  entity  that 
controls,  is  controlled  by,  or  is  under 
common  control  with  the  Adviser  or 
Advisory  Affiliates;  or  (ii)  ownership  of 
less  than  1%  of  the  outstanding 
«ecurities  of  any  class  of  equity  or  debt 
of  a  publicly-traded  company  that  is 
either  a  Manager  or  an  entity  that 
controls,  is  controlled  by,  or  is  under 
common  control  with  a  Manager. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland. 
Deputy  Secretary. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-23900;  812-11144] 

Quantitative  Group  of  Funds,  el  al.; 
Notice  of  Application 

December  15. 1998. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  under 

section  6(c)  of  the  Investment  Company 

Act  of  1940  (the  "Act")  for  an 

exemption  from  section  15(a)  of  the  Act 

and  rule  18f-2  under  the  Act. 


SUMMARY  OF  APPUCATION:  Applicants, 
Quantitative  Group  of  Funds  (the 
"Trust")  and  Quantitative  Advisors,  Inc. 
(the  "Adviser"),  request  an  order  that 
would  permit  them  to  enter  into  and 
materially  amend  sub-advisory 
agreements  without  shareholder 
approval. 

FILING  DATES:  The  application  was  filed 
on  May  11,  1998.  and  amended  on 
August  31, 1998,  and  November  23. 
1998.  Applicants  have  agreed  to  file  an 
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amendment  during  the  notice  period, 
the  substance  of  which  is  reflected  in 
this  notice. 

HEARING  on  NOTinCATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  11, 1999,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
wo-iting  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington.  D.C.  20549. 
Applicants,  55  Old  Bedford  Road, 
Lincoln,  Massachusetts  01773. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  P.  Macdonald,  Branch  Chief,  at 
(202)  942-0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  siunmary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549 
(tel.  no.  202-942-8090). 

Ai^licants'  Representations 

1.  The  Trust,  a  Massachusetts 
business  trust,  is  registered  under  the 
Act  as  an  open-end  management 
investment  company.  The  Trust  consists 
of  six  separate  series  ("Funds") 

2.  The  Adviser,  registered  under  the 
Investment  Advisers  Act  of  1940  (the 
"Advisers  Act"),  serves  as  investment 
adviser  for  the  Trust  under  an 
investment  advisory  agreement 
("Adviser  Agreement").  Under  the 
Adviser  Agreement,  the  Adviser  is 
responsible  for  providing  investment 
advisory  and  administrative  services  to 
the  Fimds  and  is  also  responsible  for 
selecting  subadvisers  ("Fund 
Managers"),  subject  to  the  ultimate 
approval  of  the  board  of  trustees  for 
each  Fund  (the  "Board").  The  Trust 
pays  the  Adviser  a  fee  for  its  services 
with  respect  to  each  Fund. 

3.  Under  agreements  between  Fund 
Managers  and  the  Adviser  ("Fund 
Manager  Agreements")  each  Fund 
Manager  provides  day-to-day  portfolio 
management  services  to  its  respective 
Fund.  Each  Fund  currently  uses  a  single 
Fund  Manager.  All  Fund  Managers  are 
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registered  under  the  Advisers  Act,  and 
none  of  the  Fund  Managers  is  an 
affiliated  person  of  the  Adviser  within 
the  meaning  of  section  2(a)(3)  of  the  Act. 
The  Adviser  pays  each  Fund  Manager 
out  of  the  fees  its  receives  from  each 
Fund. 

4.  In  selecting  Fund  Managers,  the 
Adviser  considers  a  number  of  criteria, 
including  the  nature  of  the  strategy 
employed  by  the  Fund  Manager,  the 
Fund  Manager's  performance  in 
utilizing  investment  strategies  similar  to 
those  used  by  the  Funds,  and  the  Fund 
Manager's  reputation  in  the  community. 
The  Adviser  monitors  the  Fund 
Managers'  investment  programs  and 
performance  on  a  daily  basis  and  reports 
these  results  to  the  Board  quarterly.  In 
addition,  the  Adviser  reviews  brokerage 
matters,  oversees  compliance  by  the 
Funds  with  various  federal  and  state 
statutes  and  carries  out  the  directives  of 
the  Board. 

5.  Applicants  request  relief  fi-om 
section  15(a)  of  the  Act  and  rule  18f-2 
under  the  Act  to  permit  the  Adviser  to 
enter  into  and  amend  fund  Manager 
Agreements  without  shareholder 
approval.  >  The  requested  relief  will  not 
extend  to  a  Fund  Manager  that  is  an 
"affiliated  person"  of  either  the  Trust  or 
the  Adviser,  as  defined  in  section  2(a)(3) 
of  the  Act  other  than  by  reason  of 
serving  as  Fimd  Manager  to  a  Fund 
("Affiliated  Fund  Manager"). 

Applicants'  Legal  Analysis 

1.  Section  15(a)  of  the  Act  provides, 
in  relevant  part,  that  it  is  unlawful  for 
any  person  to  act  as  an  investment 
adviser  to  a  registered  investment 
company  except  under  a  written 
contract  approved  by  a  majority  of  the 
company's  outstanding  voting 
securities.  Rule  18f-2  under  the  Act 
provides  that  each  series  or  class  of 
stock  in  a  series  company  affected  by  a 
matter  must  approve  that  matter  if  the 
Act  requires  shareholder  approval. 

2.  Section  6(c)  authorizes  the  SEC  to 
exempt  persons  or  transactions  from  the 
provisions  of  the  Act  to  the  extent  that 
an  exemption  is  appropriate  in  the 
public  interest  and  consistent  with  the 


protection  of  investors  and  the  purposes 
fairly  intended  by  the  policies  and 
provisions  of  the  Act.  Applicants 
believe  that  their  requested  relief  meets 
this  standard  for  the  reasons  discussed 
below. 

3.  Applicants  state  that  the  Funds' 
investors  rely  on  the  Adviser  to  provide 
overall  management  and  operational 
services  to  the  Funds,  while  the  Fund 
Managers  are  responsible  for  the  day-to- 
day management  of  the  Funds. 
Applicants  state  that  the  Funds  have 
employed  an  Adviser/Fund  Manager 
structure  since  their  inception  in  1985. 
and  that  the  Adviser  has  significant 
experience  in  selecting  Fund  Managers. 
Applicants  assert  that  the  requested 
relief  will  permit  them  to  use  that 
structure  more  efficiently.  Applicants 
note  that  the  Adviser  Agreement  will 
remain  subject  to  the  shareholder 
approval  requirements  of  section  15(a) 
of  the  Act  and  rule  18f-2  under  the  Act. 


'  Applicants  request  that  the  relief  apply  to  any 
registered  open-end  investment  company  that  in  the 


future  is  advised  by  the  Adviser  or  any  person 
controlling,  controlled  by,  or  under  common 
control  (within  the  meaning  of  section  2(a)(9)  of  the 
Act)  with  the  Adviser  and  which  operates  in 
substantially  in  the  same  manner  as  the  Trust. 
Applicants  also  request  that  the  relief  apply  to  any 
series  of  the  Trust  that  may  be  created  in  the  future 
Applicants  state  that  all  existing  investment 
companies  that  currently  intend  to  rely  on  the 
requested  order  have  been  named  as  applicants,  and 
any  other  existing  or  future  investment  companies 
that  subsequently  rely  on  the  requested  order  will 
comply  with  the  terms  and  conditions  in  the 
application. 


Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 
1.  Before  a  Fund  may  rely  on  the 
order  requested  in  the  application,  the 
operation  of  the  Fund  in  the  manner 
described  in  the  application  will  be 
approved  by  a  majority  of  its 
outstanding  voting  securities,  as  defined 
in  the  Act.  or,  in  the  case  of  a  new  Fund 
whose  public  shareholders  purchased 
shares  on  the  basis  of  a  prospectus 
containing  the  disclosure  contemplated 
by  condition  2  below,  by  the  sole  initial 
shareholder(s)  before  offering  shares  of 
that  Fund  to  the  public. 

2.  Each  Fund  will  disclose  in  its 
prospectus  the  existence,  substance,  and 
effect  of  the  order  granted  pursuant  to 
the  application.  In  addition,  each  Fund 
will  hold  itself  out  of  the  public  as 
employing  the  "manager  of  managers" 
approach  described  in  the  application. 
The  prospectuses  will  prominently 
disclose  that  the  Adviser  has  ultimate 
responsibility  to  oversee  tiie  Managers 
and  recommend  their  hiring, 
termination,  and  replacement. 

3.  The  Adviser  will  provide  general 
management  and  administrative 
services  to  tiie  Funds,  including  overall 
supervisory  responsibility  for  the 
general  management  and  investment  of 
the  Fimds'  securities  portfolios,  and, 
subject  to  review  and  approval  by  each 
Board  with  respect  to  its  respective 
Fund,  will:  (i)  set  tiie  Funds'  overall 
investment  strategies;  (ii)  select  Fund 
Managers;  (iii)  when  appropriate, 
allocate  and  reallocate  a  Fund's  assets 
among  multiple  Fund  Managers;  (iv) 
monitor  and  evaluate  the  performance 
of  Fund  Managers;  and  (v)  ensure  that 
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t :  e  Fund  Managers  comply  with  the 
q^evant  Fiind's  investment  objectives, 
bdlicies  and  restrictions. 

4.  At  all  times,  a  majority  of  the  Board 
Will  be  persons  who  are  not  "interested 
persons."  within  the  meaning  of  section 
2ta)(19)  of  the  Act,  of  the  Fund 
("Independent  Trustees"),  and  the 
tijomination  of  new  or  additional 
mdependent  Trustees  will  be  at  the 
d  iscretion  of  the  then  existing 
I  idependent  Trustees. 
I    5.  The  Adviser  will  not  enter  into  a 
f  imd  Manager's  Agreement  with  any 
/  kfiiUated  Manager  without  that 
B  greement.  including  the  compensation 
1 3  be  paid  thereimder,  being  approved 
I  y  the  shareholders  of  the  applicable 

Fimd. 

6.  When  a  Fund  Manager  change  is 
|>roposed  for  a  Fxmd  with  an  Affiliated 
[Manager,  the  Board,  including  a 
1  najority  of  the  Independent  Trustees, 
'  vill  make  a  separate  finding,  reflected 
n  the  Board  minutes,  that  the  change  is 
n  the  best  interests  of  the  Fimd  and  its 
shareholders  and  does  not  involve  a 
:onflict  of  interest  from  which  the 
\dviser  or  the  Affiliated  Fund  Manager 
lerives  an  appropriate  advantage. 

7.  No  director,  trustee  or  officer  of  the 
•imds  or  director  or  officer  of  the 
Adviser  will  own  directly  or  indirectly 
other  than  through  a  pooled  investment 
vehicle  over  which  such  persons  do  not 
have  control)  any  interest  in  any  Fund 
Manager  except  for:  (i)  ownership  of 
interests  in  the  Adviser  or  any  entity 
that  controls,  is  controlled  by,  or  is 
imder  common  control  with  the 
Adviser,  or  (ii)  ownership  of  less  than 
1%  of  the  outstanding  securities  of  any 
class  of  equity  or  debt  of  a  publicly- 
traded  company  that  is  either  a  Fund 
Manager  or  an  entity  that  controls,  is 
controlled  by,  or  is  under  common 
control  with  a  Fund  Manager. 

8.  Within  90  days  of  the  hiring  of  any 
new  Fimd  Manager,  shareholders  v/ill 
be  furnished  all  information  about  the 
new  Fund  Manager  or  Fund  Manager 
Agreement  that  would  be  included  in  a 
proxy  statement,  including  any  change 
in  the  disclosure  caused  by  the  addition 
of  a  new  Fund  Manager.  The 
information  will  include  disclosure  as 
to  the  level  of  fees  to  be  paid  to  the 
Adviser  and  each  Fund  Manager.  Each 
Fimd  will  meet  this  condition  by 
providing  shareholders,  within  90  days 
of  the  hiring  of  a  Fund  Manager,  with 
an  information  statement  meeting  the 
requirements  of  Regulation  14C  and 
Schedule  14C  under  the  Securities 
Exchange  Act  of  1934  ("Exchange  Act") 
The  information  statement  also  will 
meet  the  requirements  of  Item  22  of 
Schedule  14A  under  the  Exchange  Act. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

IFR  Doc.  98-33814  Filed  12-21-98;  8:45  am) 
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Options  Price  Reporting  Authority; 
Notice  of  Filing  and  immediate 
Effectiveness  of  Amendment  to  OPRA 
Plan  Revising  Certain  of  Its  Facilities 
and  Access  Fees 

December  15, 1998. 

Pursuant  to  Rule  llAa3-2  imder  the 
Seciirities  Exchange  Act  of  1934 
("Exchange  Act"),  notice  is  hereby  given 
that  on  December  7. 1998,  the  Options 
Price  Reporting  Authority  ("OPRA"),' 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission")  and  amendment  to  the 
Plan  for  Reporting  of  Consolidated 
Options  Last  Sale  Reports  and 
Quotation  Information  ("Plan").  The 
amendment  revises  certain  of  the  fees 
payable  to  OPRA  by  professional  and 
nonprofessional  subscribers  and 
vendors  for  access  to  OPRA's  Basic 
Service.  OPRA  has  designated  this 
proposal  as  concerned  solely  with 
establishing  or  changing  a  fee  or  other 
charge  collected  on  behalf  of  all  of  the 
OPRA  participants  in  connection  with 
access  to  or  use  of  OPRA  facilities, 
permitting  the  proposal  to  become 
effective  upon  filing  pursuant  to  Rule 
llAa3-2(c)(3)(i)  under  the  Exchange 
Act.2  The  Commission  is  publishing  this 
notice  to  solicit  comments  from 
interested  persons  on  the  proposed 
amendment. 

I.  Description  and  Purpose  of  the 
Amendment 

The  purpose  of  the  amendment  is  to 
revise  certain  of  the  fees  payable  to 
"OPRA  by  professional  and 
nonprofessional  subscribers  and 


>  OPRA  is  a  National  Market  System  Plan 
approved  by  the  Commission  pursuant  to  Section 
11 A  of  the  Exchange  Act  and  Rule  llAa3-2 
thereunder.  Securities  Exchange  Act  Release  No. 
17638  (Mar.  1«.  1981). 

The  Plan  provides  for  the  collection  and 
dissemination  of  last  sale  and  quotation  information 
on  options  that  are  traded  on  the  member 
exchanges.  The  five  exchanges  which  agreed  to  the 
OPRA  Plan  aria  the  America*  Stock  Exchange 
("AMEX");  the  Chicago  Board  Optiqns  Exchange 
(••CBOE"):  the  New  York  Stock  Exchange  ("NYSE"); 
the  Pacific  Exchange  ("PCX");  and  the  Philadelphia 
Stock  Exchange  ("PHLX"). 

2 17  CFR  240.11Aa3-2(c)(3)(i). 


vendors  for  access  to  OPRA's  Basic 
Service,  which  consists  of  market  data 
and  related  information  pertaining  to 
equity  and  index  options  ("OPRA 
Data").=*  The  revisions  reflect  modest 
increases  in  the  professional  and 
nonprofessional  subscriber  fees  and 
certain  port-based  vendor  fees,  and 
decreases  in  the  redistribution  fee  and 
in  various  usage-based  vendor  fees  that 
are  alternatives  to  port-based  fees. 

Specifically.  OPRA  is  proposing  to 
increase  the  nonprofessional  subscriber 
fee  from  a  flat  monthly  rate  of  $2.00  to 
$2.50.  OPRA  is  also  proposing  to 
increase  device-based  professional 
subscriber  fees  by  varying  amounts,  and 
to  increase  the  enterprise  rate 
professional  subscriber  fee  payable  by 
the  largest  subscribers  (those  with  more 
than  20.000  registered  representatives) 
from  $7.50  to  $10.00  per  registered 
representative.  Professional  subscribers 
are  those  persons  who  subscribe  to 
OPRA  Data  and  do  not  quaUfy  for  the 
reduced  fees  charged  to  nonprofessional 
subscribers.  The  enterprise  rate  is 
available  to  professional  subscribers  as 
an  alternative  to  device-based  fees.  The 
change  in  the  enterprise  rate  for  the 
largest  subscribers  will  bring  that  fee  for 
those  subscribers  to  the  same  level  that 
currently  applies  to  subscribers  with 
20.000  or  fewer  registered 
representatives.  Concurrently  with  this 
revision,  the  coverage  of  the  enterprise 
rate  will  be  extended  to  all  of  a 
subscriber's  locations  worldwide  at  no 
added  cost  for  subscribers  with  at  least 
7,000  U.S.  registered  representatives. 
(Previously.  3ie  enterprise  rate  covered 
U.S.  locations  only.) 

In  proposing  an  increase  of  the 
professional  subscriber  fee,  this 
amendment  represents  the  fourth  stage 
of  a  four-year  fee  revision  program  that 
was  first  described  in  1995.  Like  the 
first  three  stages,  this  amendment  is 
intended  to  increase  OPRA  reveniies 
derived  from  device-based  subscriber 
fees  in  order  to  permit  a  greater  share  of 
the  costs  of  collecting,  consolidating, 
processing  and  transmitting  options 
market  information  to  be  covered  by 
professional  subscriber  fees.  Subscriber 
fees  charged  to  members  will  continue 
to  be  discounted  by  2%  for  members 
who  preauthorize  payment  by  electronic 
funds  transfer  through  an  automated 
clearinghouse  system.  OPRA  estimates 
that  these  fee  revisions  will  increase 
revenues  derived  from  device-based 
professional  subscriber  fees  by 
approximately  7.6%. 


'  Proposed  revisions  to  fees  charged  to 
subscribers  for  access  to  information  pertaining  to 
foreign  currency  options  provided  through  OPRA's 
FCO  Service  are  being  propoisd  in  a  separate  filing. 
See  File  No.  SR-OPRA-98-*. 
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In  addition,  reflecting  the  increased 
utilization  of  the  Internet  as  a 
distribution  channel,  OPRA  is 
proposing  to  reduce  the  monthly  $1,500 
Redistribution  Fee  payable  by 
redistributors  of  OPRA  data  to  a 
monthly  fee  of  $600  payable  by  those 
redistributors  who  utilize  the  Internet  as 
their  exclusive  means  of  redistribution. 
By  lowering  this  fee,  OPRA  hopes  to 
encourage  new  entrants  into  the 
business  of  offering  an  Internet-based 
options  market  data  service,  thereby 
increasing  the  availability  of  such  data 
at  lower  cost. 

OPRA  is  proposing  to  increase  the 
monthly  port  charge  payable  by 
providers  of  a  dialup  market  data 
service  from  $50  to  $75  per  port.  OPRA 
is  also  proposing  to  replace  the  monthly 
fee  of  $5.00  per  port  payable  by 
providers  of  a  synthetic  voice  service 
with  the  regular  device-based 
professional  subscriber  fee,  treating  each 
port  as  a  separate  device  for  purposes  of 
the  fee.  At  the  same  time,  OPRA  is 
proposing  to  reduce  the  usage-based 
fees  that  may  be  elected  as  alternatives 
to  both  of  these  port-based  fees  as  well 
as  to  the  device-based  radio  paging 
service  fee.  This  will  result  in  all  three 
usage-based  fees  declining  from  a  flat 
rate  of  $.02  per  "quote  packet" 
(consisting  of  any  one  or  more  of  the  last 
sale  price,  the  bid/ask  and  related 
information  for  a  single  series  of 
options)  to  a  tiered  rate,  under  which 
the  fee  will  remain  at  $.02  per  quote 
packet  for  the  first  two  million  quote 
packets  in  a  single  month,  will  decline 
to  $.015  for  each  of  the  next  two  million 
quote  packets  in  the  same  month,  and 
will  decline  further  to  $.01  for  each 
quote  packet  in  excess  of  four  milhon  in 
the  same  month.  The  increase  in  port- 
based  fees  reflects  recent  developments 
in  computer  technology  that  now  permit 
a  single  port  to  serve  a  greater  number 
of  simultaneous  inquiries  than  when 
these  port-based  fees  were  first 
estabhshed.  The  reduction  in  usage- 
based  fees  reflects  OPRAs  effort  to 
encourage  greater  uUlization  of  this  type 
of  fee,  which  in  the  long  run,  as 
improved  technology  continues  to  erode 
the  traditional  "port"  concept,  will 
provide  the  most  reasonable  way  to 
allocate  OPRA's  charges  to  persons  who 
make  use  of  the  services  to  which  these 
fees  apply.  In  addition  to  reducing  the 
level  of  the  three  usage-based  fees  as 
described  above.  OPRA  is  also 
proposing  to  enlarge  the  category  of 
"historical"  information  inquiries, 
which  are  not  taken  into  account  in 
calculating  usage-based  fees.  Currently, 
information  derived  from  a  given 
trading  day  becomes  "historical,"  and 


thus  no  longer  fee-liable,  upon  the 
opening  of  trading  on  the  next 
succeeding  trading  day.  As  proposed  to 
be  revised,  information  would  become 
"historical"  for  purposes  of  usage-based 
fees  after  the  close  of  trading  on  the 
same  day  in  which  the  information  was 
derived. 

To  the  extent  the  proposed  fee 
revisions  are  anticipated  to  result  in 
increased  net  revenues  from  information 
fees,  OPRA  is  proposing  them  in 
response  to  actual  and  anticipated 
increases  in  the  costs  of  collecting, 
processing,  consolidating,  and 
disseminating  options  last  sale  and  bid/ 
ask  information.  This,  in  turn,  reflects 
the  continued  enhancement  and 
enlargement  of  systems  and  equipment 
necessary  to  provide  the  greater  capacity 
and  enhanced  reliability  and  security  of 
the  OPRA  system  occasioned  by  the 
continuing  expansion  of  the  listed 
options  business. 

II.  Solicitation  of  Comments 

Pursuant  to  Rule  llAa3-2(c)(3),-» 
because  the  amendment  is  concerned 
solely  with  changing  fees  charged  on 
behalf  of  OPRA,  the  amendment  is 
effective  upon  filing  with  the 
Commission.  The  Commission  may 
summarily  abrogate  the  amendment 
within  60  days  of  its  filing  and  require 
refiling  and  approval  of  the  amendment 
by  Commission  order  pursuant  to  Rule 
llAa3-2(c)(2).5  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest:  for  the  protection  of  investors 
and  the  maintenance  of  fair  and  orderly 
markets;  to  remove  impediments  to,  and 
perfect  the  mechanisms  of,  a  National 
Market  System;  or  otherwise  in 
furtherance  of  the  purposes  of  the 
Exchange  Act. 

Interested  persons  are  invited  to 
submit  wrritten  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  plan 
amendment  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  and  all  written  statements 
with  respect  to  the  proposed  plan 
amendment  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  plan  amendment  between  the 
Commission  and  any  person,  other  than 
those  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 


U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  the  filing  vdll  also  be  available 
at  the  principal  offices  of  OPRA.  All 
submissions  should  refer  to  File  No. 
SR-OPRA-98-03  and  should  be 
submitted  by  January  12, 1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  98-33813  Filed  12-21-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34^40794;  File  No.  SR-CBOE- 
98-49] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Incorporated  Related  to  Trading  and 
Listing  Options  on  the  Dow  Jones 
Equity  REIT  Index 

December  15, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19l>-4  thereunder,2 
notice  is  hereby  given  that  on  November 
5, 1998  the  Chicago  Board  Options 
Exchange,  Incorporated  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  a  proposed  rule  change 
as  described  in  Items  I,  II,  and  III  below, 
which  Items  have  been  prepared  by  the 
CBOE.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
certain  of  its  rules  to  provide  for  the 
listing  and  trading  of  options  on  the 
Dow  Jones  Equity  Real  Estate 
Investment  Trust  Index  ("Index"),  a 
broad-based  index.  Options  on  the 
fridex  will  be  cash-settled  and  will  have 
European-style  exercise  provisions.  The 
text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary, 
CBOE  and  at  the  Commission. 


M7CFR240.11Aa3-2. 

'  17  CFR  240.1  lAa3-2(c)(2). 


»17CFR200.30-3(a)(29). 
'  15  U.S.C.  78s(b)(l). 
*17CFR240.19b-4. 
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3[  Self-Regulatory  Organization's 
I  atement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
diange 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
tihe  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
role  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
ji  Item  IV  below.  The  CBOE  has 
Vepared  summaries,  set  forth  in 
lections  A,  B,  and  C  below,  of  the  most 
i  gnificant  aspects  of  such  statements. 

/ 1.  Self-Regulatory  Organization's 
5  tatement  of  the  Purpose  of,  and 
i  iatutory  Basis  for,  the  Proposed  Rule 
I  'hange 

i)  Purpose 

The  purpose  of  the  proposed  rule 
lange  is  to  permit  the  Exchange  to  list 
jd  trade  cash-settled,  European-style, 
..M.-settled  stock  index  options  on  the 
DW  Jones  Equity  Real  Estate 
ivestment  Trust  (RETT)  Index.  The 
idex  is  a  capitalization-weighted  index 

(ntly  composed  of  116  equity 
JITs. 

!ndex  Design.  The  Index  has  been 
I  lesigned  to  measure  the  performance  of 
lEITs  that  comprise  95%  of  the  market 
apitalization  of  the  equity  REIT 
nvestable  universe.  The  equity  REIT 
nvestable  universe  includes  equity 
lEITs  that  are  listed  on  the  New  York 
Jtock  Exchange  ("NYSE"),  the 
American  Stock  Exchange  ("AMEX") 
md  the  NASDAQ  National  Market,  and 
ire  subject  to  a  screening  process  that: 
1)  eliminates  REITs  that  have  more 
ihan  10  no-trading  days  over  the  past 
quarter;  (2)  eliminates  REITs  that 
comprise  the  bottom  1%  of  the  aggregate 
REIT  market  capitahzation;  and  (3) 
eliminates  REITs  that  comprise  the 
bottom  0.01%  of  the  average  dollar- 
trading  volume.  All  of  the  component 
REITs  are  "reported  seciuities,"  as  that 
term  is  defined  in  Rule  llAa3-l  vmder 
the  Act.  The  Index  is  a  capitalization- 
weighted  index  with  each  REIT  affecting 
the  Index  in  proportion  to  its  market 
capitalization.  All  but  one  REIT  in  the 
Index  is  eligible  for  options  trading. 

On  October  20, 1998,  the  116  equity 
REITs  ranged  in  capitalization  fi'om 
$207  million  to  $6.13  billion.  The 
largest  REIT  accounted  for  5.08%  of  the 
t(Jtal  weighting  of  the  Index,  while  the 
smallest  accounted  for  0.17%.  The  total 
capitalization  of  the  REITs  in  the  Index 
was  $120.4  billion.  The  average 
capitalization  was  $1.04  billion,  and  the 
median  capitalization  was  $655  million. 

As  of  October  20, 1998,  the  tadex 
components  represented  eleven  distinct 


property  classifications:  office  property 
(21.01%),  apartments  (19.31%). 
shopping  centers  (12.27%),  hotels/ 
restaurants  (9.33%),  regional  malls 
(9.17%).  diversified  (8.56%), 
warehouses/industrial  (7.53%), 
healthcare  (5.35%),  self-storage  (4.99%), 
manufactiued  homes  (1.65%)  and  outlet 
centers  (0.83%).  In  addition,  the  Index 
components  are  diversified  by 
geographical  region,  representing  real 
estate  investments  throughout  much  of 
the  United  States. 

Calculation.  The  methodology  used  to 
calculate  the  value  of  the  Index  is 
similar  to  the  methodology  used  to 
calculate  the  value  of  other  well-known 
broad-based  indices.  The  level  of  the 
Index  reflects  the  total  market  value  of 
the  component  REITs  relative  to  a 
particular  base  period.  The  Index  base 
date  is  January  2, 1990,  when  the  Index 
value  was  set  to  100.  The  Index  had  a 
closing  value  of  131.44  on  October  19, 
1998.  The  daily  calculation  of  the  Index 
is  computed  by  dividing  the  total 
market  value  of  the  companies  in  the 
Index  by  the  Index  divisor.  The  divisor 
keeps  the  Index  comparable  over  time 
and  is  adjusted  periodically  to  maintain 
the  Index.  The  values  of  the  Index  will 
be  calculated  by  Dow  Jones  or  its 
designee  and  disseminated  at  15-second 
intervals  during  regular  CBOE  trading 
hours  to  market  information  vendors  via. 
the  Options  Price  Reporting  Authority 

("OPRA"). 

Maintenance.  Dow  Jones  or  its 
designee  is  responsible  for  the 
maintenance  of  the  Index.  Index 
maintenance  includes  monitoring  and 
completing  the  adjustments  for 
company  additions  and  deletions,  share 
changes,  stock  splits,  stock  dividends 
(other  than  an  ordinary  cash  dividend), 
and  stock  price  adjustments  due  to 
company  restructuring  or  spin-offs. 
Some  corporate  actions,  such  as  stock 
splits  and  stock  dividends,  require 
simple  changes  in  the  common  shares 
outstanding  and  the  stock  prices  of  the 
companies  in  the  Index.  Other  corporate 
actions,  such  as  share  issuances  or 
component  changes,  may  change  the 
market  value  of  the  Index  and  require  an 
index  divisor  adjustment  as  well. 

The  Index  is  reviewed  on  a  quarterly 
basis  by  adding  or  deleting  REITs  using 
end-of-quarter  market  capitalization 
values.  If  any  component  REIT  fails  to 
meet  the  targeted  threshold  or  the 
investable  universe  cutoff  rules,  it  will 
be  deleted  from  the  Index.  Non- 
component  REITs  that  become  eligible 
for  inclusion  are  added,  largest  to 
smallest,  until  the  95%  threshold  is 
attained.  In  order  to  preserve  the 
continuity  of  the  Index,  the  actual 
threshold  may  be  slightly  higher  or 


lower  than  the  targeted  95%.  An  annual 
review  is  performed  to  update  any 
changes  in  an  issue's  investment 
structure  and/or  property  type.  As  a 
result  of  these  periodic  reviews,  over 
time  the  number  of  component 
securities  in  the  Index  may  change.  The 
Exchange  will  notify  the  Commission  if 
the  number  of  securities  in  the  Index 
drops  by  40  or  more. 

hi  addition,  the  Exchange  will  notify 
the  Commission  if  any  of  the  following 
occure:  10%  or  more  of  the  weight  of  the 
Index  is  represented  by  REITs  having  a 
market  value  less  than  $75  milUon;  less 
than  80%  of  the  Index  is  represented  by 
component  REITs  that  are  eUgible  for 
options  trading;  10%  or  more  of  the 
weight  of  the  Index  is  represented  by 
component  REITs  trading  less  than 
20,000  shares  per  day;  the  largest 
component  REIT  accounts  for  more  than 
15%  of  the  weight  of  the  Index  or  the 
largest  five  components  in  the  aggregate 
accoimt  for  more  than  50%  of  the 
weight  of  the  Index. 

Index  Option  Trading.  In  addition  to 
regular  Index  options,  the  Exchange 
may  provide  for  the  listing  of  long-term 
index  option  series  ("LEAPs")  and 
reduced-value  LEAP  on  the  Index.  For 
reduced-value  LEAPs.  the  underlying 
value  would  be  computed  at  one-tenth 
of  the  Index  level.  The  current  and 
closing  index  value  of  any  such 
reduced-value  LEAP  will,  after  such 
initial  computation,  be  rounded  to  the 
nearest  one-hundredth. 

Strike  prices  will  be  set  to  bracket  the 
Index  in  2V2  point  increments  for  strikes 
below  200  and  5  point  increments  above 
200.  The  minimum  tick  size  for  series 
trading  below  $3  will  be  Vieth  and  for 
series  above  $3  the  minimum  tick  will 
be  Veth.  The  trading  hours  for  options 
on  the  Index  will  be  from  8:30  a.m.  to 


3:02  p.m.  (Chicago  time). 

Exercise  and  Settlement.  The 
proposed  options  on  the  Index  will 
expire  on  the  Saturday  following  the 
third  Friday  of  the  expiration  month. 
Trading  in  the  expiring  contract  month 
will  normally  cease  at  3:02  p.m. 
(Chicago  time)  on  the  business  day 
preceding  the  last  day  of  trading  in  the 
component  securities  of  the  Index 
(ordinarily  the  Thursday  before 
expiration  Saturday,  unless  there  is  an 
intervening  holiday).  The  exercise 
settlement  value  of  the  Index  at  option 
expiration  will  be  calculated  by  Dow 
Jones  or  its  designee  based  on  the 
opening  prices  of  the  component 
securities  on  the  business  day  prior  to 
expiration.  If  a  REIT  fails  to  open  for 
trading,  the  last  available  price  of  the 
REIT  will  be  used  in  the  calculation  of 
the  Index,  as  is  done  for  currently  listed 
indexes.  When  the  last  trading  day  is 
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moved  because  of  Exchange  holidays 
(such  as  when  the  CBOE  is  closed  on 
the  Friday  before  expiration),  the  last 
trading  day  for  expiring  options  will  be 
Wednesday  and  the  exercise  settlement 
value  of  Index  options  at  expiration  will 
be  determined  at  the  opening  of  regular 
Thursday  trading. 

Surveillance.  The  Exchange  will  use 
the  same  surveillance  procedures 
currently  utilized  for  each  of  the 
Exchange's  other  index  options  to 
monitor  trading  on  options  and  LEAPs 
on  the  Index.  For  surveillance  purposes, 
the  Exchange  will  complete  access  to 
information  regarding  activity  in  the 
under  securities. 

Position  Limits.  The  Exchange 
proposes  to  establish  position  limits  for 
options  on  the  Index  at  250,000 
contracts  on  either  side  of  the  market. 
These  limits  are  roughly  equivalent,  in 
dollar  terms,  to  the  limits  applicable  to 
options  on  other  indices. 

Exchange  Rules  Applicable.  As 
modified  herein,  the  Rules  in  Chapter 
XXIV  will  be  applicable  to  the  Index 
options.  Broad-based  margin  rules  will 
apply  to  the  Index.  In  addition,  the 
Index  will  have  a  broad-based  index 
hedge  exemption  of  625,000  contiacts. 

Disclaimer  Language.  CBOE  is 
proposing  to  amend  Rule  24.14  in  order 
to  include  specific  reference  to  Dow 
Jones  &  Company,  Inc.,  as  being  entitled 
to  the  benefit  of  the  disclaimer  of 
liability  in  respect  of  the  Index.  CBOE 
believes  it  has  the  necessary  systems 
capacity  to  support  new  series  that 
would  result  fix)m  the  introduction  of 
the  Index  options.  CBOE  also  has  been 
assured  that  the  OPRA  also  has  the 
capacity  to  support  the  new  series. 

(b)  Basis 


The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act  3 
in  general  and  furthers  the  objectives  of 
Section  6(b)(5)  *  In  particular  in  tiiat  it 
will  permit  ti-ading  in  options  based  on 
the  Dow  Jones  Equity  REIT  Index 
piusuant  to  rules  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices  and  to  promote  just  and 
equitable  principles  of  trade,  and 
thereby  will  provide  investors  with  the 
ability  to  invest  in  options  based  on  an 
additional  index 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  Effectiveness  of  the  Proposed 
Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 


M5U.S.C.78f(b). 
MS  U.S.C.  78frb)(5). 


Interesed  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  Ae  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Sti«et,  NW, 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  proposed 
rule  change  between  the  Commission 
and  any  person,  oUier  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  Mdll  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  CBOE.  All 
submissions  should  refer  to  File  No 
SR-CBOE-98-49  and  should  be 
submitted  by  January  12. 1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.5 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  98-33815  Filed  12-21-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40786;  File  No.  SR-CBOE- 
98-08-61] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  ttie 
Chicago  Board  Options  Exchange, 
Inc.,  To  Enhance  the  Exchange's  Order 
Routing  System 

December  14, 1998. 

Pursuant  to  Section  19(b)(1)  of  tiie 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4(e)(6) 
thereunder,^  notice  is  hereby  given  that 
on  November  13, 1998.3  the  Chicago 
Board  Options  Exchange,  Inc.  ("CBOE") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  and  II.  and  III  below,  which 
Items  have  been  prepared  by  CBOE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Oi^anization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

CBOE  is  proposing  to  allow  firm  and 
broker-dealer  orders  to  be  routed  to  the 
Public  Automated  Routing  ("PAR") 
workstations  across  Uie  floor.  The  text  of 
the  proposed  rule  change  is  available  at 
the  Office  of  the  Secretary,  CBOE  and  at 
the  Commission. 

n.  Self-Regulatory  Oi:ganization'8 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
CBOE  included  statements  concerning 
the  propose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  CBOE  has  prepared 
summaries,  set  forth  in  Sections  A,  B. 
and  C  below,  of  the  most  significant  ' 
aspects  of  such  statements. 


M7  CFR  200.3O-3(a)(12). 


'  15  U.S.C.  78s(b)(l). 

^  17  CFR  240.19b-4(e)(6). 

'On  December  11. 1998.  the  CBOE  submitted 
Amendment  No.  1  to  the  proposed  rule  change, 
which  clarifies  certain  defined  terms  in  the  notice 
and  makes  certain  textual  changes.  See  letter  from 
Timothy  Thompson,  Director,  Regulatory  Affairs, 
CBOE,  to  Anitra  Cassas.  Attorney.  DivUion  of 
Market  Regulation.  Commission,  dated  December 
11,1998. 
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Self-Regulatory  Organization's 
J  tatement  of  the  Purpose  of  and 
i  tatutory  Basis  for,  the  Proposed  Rule 
^hange 

1.  Purpose 


I 


CBOE  is  proposing  to  allow  broker- 
dealer  and  firm  order  *  to  be  routed  over 
the  Exchange's  Order  Routing  System 
FoRS")*  to  the  PAR  workstations 
(including  Mobile  PAR)  across  the  floor, 
regardless  of  the  location  of  those  PAR 
workstations  [i.e..  in  all  trading  crowds). 
>iusuant  to  a  Regulatory  Circular  RG97- 
>7,  broker-dealer  and  firm  orders 
nurently  may  be  routed  to  those  PAR 
workstations  in  the  trading  crowd  for 
jptions  on  the  Standard  &  Poor's  100 
Stock  Index  ("OEX"),  but  not  to  PAR 
workstations  in  the  trading  crowds  for 
Standard  &  Poor's  500  Stock  Index 
;**SPX")  options,  equity  options,  and 
narrow-based  options.  Regulatory 
Qrcvdar  RG97-67  was  filed  with  and 
approved  by  the  Commission  as  a  rule 
of  the  Exchange.^  In  its  rule  filing 
seeking  approval  of  that  Regulatory 
Circular,  CBOE  stated  that  after  it  had 
gained  experience  with  routing  firm  and 
broker-dealer  orders  to  the  PAR 
workstations  in  OEX,  it  may  determine 
to  enable  the  system  to  route  such 


*  A  "broker-daaler"  order  i«  an  order  for  any 
account  in  which  a  broker-dealer  has  an  interest, 
such  as  a  proprietary  account  or  a  customer  account 
tor  a  broker-dealer  or  firm  that  is  not  an  Options 
Clearing  Corporation  ("CXX:")  member  firm.  A 
"firm"  order  is  an  order  for  a  firm  proprietary 
account  of  an  OCC  member.  These  designations 
define  the  origin  of  an  order  sent  to  the  Exchange 
electronically,  so  that  the  order  can  be  properly 
muted.  Broker-dealer  and  firm  orders  can  not  be 
routed  to  RAES  and  may  not  be  placed  on  the 
customer  limit  order  book. 

»  CBOE's  Order  Routing  System  provides  member 
and  correspondent  firms  with  a  method  of 
efficiently  delivering  orders  to  and  reports  from  the 
CBOE  trading  floor.  ORS  also  interfaces  with 
aeveral  other  peripheral  systems  at  CBOE.  including 
tbe  CBOE  Trade  Match  system,  the  Time-and-Sales 
•ystem,  the  Auto-quote  system,  and  the  Market- 
Maker  Hand-held  Terminals.  Member  firms  with 
wires  attached  to  the  CBOE's  front-end  computer 
can  send  orders  electronically  from  their  branches 
or  order  desk  to  the  ORS.  Reports  for  such  orders 
•re  sent  back  electronically  to  tbe  point  from  which 
the  order  was  entered. 

•Securities  Exchange  Act  Rel.  No.  38702  (May  30, 
1997).  62  FR  31184  (June  6, 1997),  order  approving 
on  a  permanent  basis  certain  enhancements  to  the 
Exchange's  ORS.  including  the  restriction  on  the 
routing  of  firm  and  broker-dealer  orders  to  the  PAR 
workstations  except  to  the  OEX  post.  (File  No.  SR- 
CBOE-97-22)  See  also  Securites  Exchange  Act  Rel. 
No.  38261  (February  10. 1997),  62  FR  7080 
(February  14, 1997),  notice  of  filing  and  inunediate 
effectiveness  of  File  No.  SR-CBOE-97-06  in  which 
these  same  proposed  changes  were  adopted  on  a 
pilot  basis.  The  Commission  also  approved  a  CBOE 
proposal  to  permit  routing  of  firm  and  broker-dealer 
orders  to  PAR  sUtions  in  the  trading  crowed  for 
options  based  on  the  Dow  Jones  Industrial  Average 
("DJX").  Securites  Exchange  Act  Rel.  No.  39240 
(October  14. 1997),  62  FR  54891  (October  22, 1997). 


orders  to  equity  and  SPX  crowds  at 
some  future  date. 

CBOE  is  proposing  to  make  this . 
change  at  this  time  for  at  least  two 
reasons.  First,  the  Excahge  believes  this 
change  will  enhance  the  abiUty  of  firms 
and  broker-dealers  to  transact  their 
business  in  a  more  efficient  and  timely 
manner.  Currently,  firm  and  broker- 
dealer  orders  must  be  routed  to  a  booth 
on  the  floor  where  they  are  printed  and 
run  out  to  the  particular  post  on  the 
floor  for  execution.  Second,  CBOE 
believes  that  its  experiene  with  the 
routing  of  firm  and  broker-dealer  orders 
to  PAR  in  OEX  and  DJX  over  the  last 
year  (i.e.,  since  it  has  been  permitted) 
has  been  positive.  The  Exchange  has 
experienced  no  capacity  problems  with 
the  PAR  stations  or  the  Order  Routing 
System  in  handling  the  order  flow.  The 
Exchange  has  not  experienced  any 
incidents  of  kickouts  of  customer  orders 
and  the  routing  of  firm  and  broker- 
dealer  orders  over  PAR  has  not 
interfered  with  the  transmission  of 
customer  orders  to  PAR  or  the  execution 
of  customer  orders  received  on  PAR. 
Futher.  the  Exchange  does  not  believe 
the  routing  of  brokerdealer  orders  to 
PAR  has  slowed  the  transmission  or 
processing  of  customer  orders  in  OEX 
and  DJX  and  the  Exchange  does  not 
expect  it  will  slow  the  transmission  or 
processing  of  oders  in  other  trading 
crowds.' 


2.  Statuory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)*  of  the  Act.  in  general,  and  futhers 
the  objectives  of  Section  6(b)(5), » in 
particular,  in  that  it  should  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  and  processing  information 
with  respect  to,  and  facilitating 
transactions  in  securities,  and  should 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and.open  market  in 
a  manner  consistent  with  Ae  protection 
of  investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

CBOE  does  not  believe  that  the 
proposed  rule  change  would  impose  any 
inappropriate  burden  on  competition. 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

CBOE  has  neither  solicited  nor 
received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  ESisctiveneM  of  the 
Proposed  Rule  Chuige  and  Timing  for 
Commission  Action 

The  foregoing  proposed  rule  change 
does  not:  (1)  significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (2)  impose  any  significant 
burden  on  competition;  and  (3)  become 
operative  for  30  days  from  November 
13, 1998,  the  date  on  which  it  was  filed 
and,  since  the  Exchange  provided  the 
(Commission  with  written  notice  of  its 
intent  to  file  the  proposed  rule  change 
at  least 'five  business  days  prior  to  the 
filing  date,  the  proposed  rule  change  has 
become  effective  pursuant  to  Section 
19(b)(3)(A)  of  the  Act  ">  and 
subparagraph  (e)(6)  of  Rule  19b-4 
thereunder." 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  pubUc 
interest,  for  the  protection  of  investors, 
or  othervnse  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  person  are  invited  to 
submit  written  data,  views  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W.. 
Washington,  D.C.  20549.  CCopies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No. 


'  See  Amendment  No.  1. 
•15U.S.C.  78f(b). 
•15U.S.C78f(b)(5). 


«>15U.S.C.  78s(b)(3)(A). 
"  17  CFR  240.19b-«(e)(6). 
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SR-CBOE-QS-Sl  and  should  be 
submitted  by  January  12, 1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  98-33818  Filed  12-21-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40793;  File  No.  SR-CHX- 
98-24] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Stock  Exchange,  Inc. 
Relating  to  the  Exchange's  Decorum 
Rules.  Short  Sales  and  Minor  Rule 
Violation  Plan 

December  15, 1998.    • 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on 
September  29. 1998,3  the  Chicago  Stock 
Exchange,  Incorporated  ("CHX"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change,  as  described  in  Items  1,  II. 
and  in  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  (1) 
Interpretation  and  Policy  .01  of  Rule  3 
of  Article  XII  relating  to  the  Exchange's 
Decorum  Rules  regarding  repetitive 
administrative/execution  messages;  (2) 
Rule  17  of  Article  IX.  to  codify  the 
existing  requirement  for  members  to 
comply  with  Rule  lOa-1  under  the  Act 
("Short  Sale  Rule");  and  (3)  Rule  9(h)  of 
Article  Xn.  to  add  certain  rules  and 
policies  to  the  Exchange's  Minor  Rule 
Violation  Plan. 


"17CFR20O.3O-3(a)(12). 

'  15  U.S.C.  78s(b)(l). 

*17CFR240.19b-4. 

'The  Exchange  filed  Amendment  No.  1  with  the 
Commi5sion  on  December  2. 1998.  The  amendment 
provides  an  example  of  an  "inadvertent"  violation 
modifies  the  recommended  fine  schedule  to 
increase  the  proposed  recommended  fines  for  short 
Mle  violations,  and  makes  non-substantive  changes. 
See  Letter  from  Patricia  L.  Levy,  Senior  Vice 
President  and  General  Counsel,  the  Chicago  Stock 
Exchange,  Inc..  to  Mignon  McUmore,  Division  of 
Mariiet  ReguUtion,  SEC,  dated  December  1, 1998 


11.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
_    proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self  Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  first  proposes  to  amend 
the  list  of  Class  B  violations  set  forth 
under  Rule  3,  Article  XII  of  the 
Exchange's  Decorum  Rules  to  include 
repetitive  administrative/execution 
messages  sent  over  the  Intermarket 
Trading  System  ("ITS")  or  the  Midwest 
Automated  Execution  System  ("MAX") 
that  are  indecorous,  inappropriate  or 
unnecessary.  In  addition,  because  the 
Exchange  believes  that  violations  of  this 
rule  are  objective  in  nature  and  easily 
verifiable,  the  Exchange  proposes  to 
include  these  violations  as  Class  B 
violations  for  purposes  of  the  Minor 
Rule  Violation  Plan  and  proposes  to 
retain  the  existing  recommended  fines 
for  Class  B  violations  of  the  Decorum 
Rates. 

Second,  the  Exchange  proposes  to 
codify  in  its  rules  the  existing 
requirement  for  members  to  compy  with 
the  Short  Sale  Rule.  Codifying  the  Short 
Sale  Rule  within  the  Exchange  rules 
will  allow  the  Exchange  to  assess  fines 
for  violation  of  the  Short  Sale  Rule 
under  its  Minor  Rule  Violation  Plan  in 
appropriate  circumstances,  as  discussed 
more  fully  below. 

Filially,  the  Exchange  proposes  to  add 
certain  rules  and  policies  to  the 
Exchange's  Minor  Rule  Violation  Plan 
under  Article  XII.  Rule  9.  Specifically, 
the  Exchange  is  adding  violations  of  its 
rules  relating  to:  (1)  Proprietary  short 
sales  by  floor  members  (Article  IX.  Rule 
17)  (e.g..  failing  to  properly  mark  a  short 
sale  a  short  and  executing  a  short  sale 
at  an  inappropriate  tick);  (2)  the 
issuance  of  pre-opening  responses 
under  the  ITS  Rules  (Article  XX.  Rule 
39)  {e.g..  using  Designated  Order 
Turnaround  ("DOT").  Post  Execution 
Reporting  ("PER"),  or  any  method  other 
than  ITS  to  send  a  pre-opening 
response);  and  (3)  the  failure  of  a 


specialist  to  adjust  limit  orders  to  the 
block  price  when  the  MAX 
automatically  executes  such  limit  orders 
at  the  limit  price  upon  a  price 
penetration  in  the  primary  market 
(Article  XX.  Rule  7.06  and  related  Rule 
37(b)(6)  of  Article  XX).  The  Exchange 
believes  that  violations  of  these  rules  are 
objective  in  nature  and  are  easily 
verifiable.  Thus,  the  Exchange  believes 
that  violations  of  these  rules  in 
inadvertent  or  isolated  circumstances 
should  be  handled  under  the  Exchange's 
Minor  Rule  Violation  Plan  and  not 
'  pursuant  to  the  Exchange's  formal 
disciplinary  procedures.*  The  Exchange 
proposes  that  the  recommended  fines 
for  the  above  violations  be  $100.  $500. 
and  $1,000  for  the  first,  second,  third 
and  subsequent  violations,  respectively, 
except  for  violations  of  the  Short  Sale 
Rule,  the  recommended  fines  would  be 
$500.  $1,000  and  $2,500  for  the  first, 
second,  and  third  subsequent  violations, 
respectively.' 

2.  Statutory  Basis 

The  E.\change  believes  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and,  in 
particular,  with  the  requirements  of 
SecUons  6(b)(l),6  6(b)(6),'  6(b)(7),8 

6(d)(1)  9  and  19(d)  10  of  the  Act.  The 
Exchange  believes  the  proposal  is 
consistent  with  the  Section  6(b)(6) 
requirement  that  the  rules  of  an 
exchange  provide  that  its  members  and 
persons  associated  with  its  members 


«  An  inadvertent  violation  of  the  Short  Sale  Rule 
might  occur,  for  example,  if  a  specUlUt  that  is  long 
1,000  shares  of  a  security  sends  an  order  to  sell 
1,000  sharps  in  that  security  to  the  NYSE  via  a 
NYSE  DOT  machine.  Because  a  specialist's 
inventory  is  not  automatically  updated  to  reflect 
executions  over  a  DOT  machine  (unlike  execution* 
on  the  CHX  or  via  ITS  which  are  automatically 
reflected  in  a  specialist's  inventory  on  a  real-time 
basis),  it  is  possible  that  a  specialist  may  either 
forget  about  the  DOT  order,  or  may  be  late  in 
manually  updating  his  inventory  position  to  reflect 
the  sale  via  DOT.  In  either  event,  the  specialist's 
mventory  at  that  time  would  not  reflect  that  the 
specialist  is  now  "flat"  rather  "long"  the  security 
If  the  specialist  than  marks  his  next  sale  as  "long" 
rather  than  properly  marking  the  order  as  "short," 
It  might  be  because  the  specialist  merely  looked  at 
his  inventory  position  and  did  not  take  the  DOT 
order  into  account  in  determining  whether  he  was 
long  or  short.  While  this  would  still  be  a  violation 
of  the  short  sale  rule,  depending  on  the  totality  of 
the  facts  {e.g.,  whether  this  is  isolated  or  part  of  a 
laiTger  fraud,  or  if  other  unusual  circumstances 
existed,  etc.)  in  certain  cfrcumstances,  this  violation 
might  be  considered  an  "inadvertent"  violation  that 
IS  appropriate  for  the  minor  rule  violation  plan.  See 
Amendment  No.  1,  supra  note  3. 
'  See  Amendment  No.  1,  supra  note  3 
•15U.S.C.  78f{b)(l). 
'15U.S.C.  78f(b)(6). 
•15U.S.C.  78fn))(7). 
•15U.S.C.  78ad)(l). 
"'15U.S.C.  7es(d). 
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s :  all  be  disciplined  appropriately  for 
violations  of  the  rules  of  the  exchange. 
The  Exchange  also  believes  that  the 
p^posal  provides  an  efficient  procedure 
far  appropriate  disciplining  of  members 
fpt  rule  violations  that  are  objective  in 
i^ture.  Morever,  because  CHX  Article 
XJI,  Rule  3,  provides  procedural  rights 
to  the  person  fined  and  permits  a 
disciplined  person  to  appeal  or  request 
^view  of  the  matter,  the  Exchange 
believes  the  proposal  provides  a  fair 
)rocedure  for  the  disciplining  of 
iiembers  and  persons  associated  with 
iembers.  consistent  with  Sections 
3  M(7)  and  6(d)(1)  of  the  Act. 

I .  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 
The  Exchange  does  not  believe  that 
t  le  proposed  rule  change  will  impost 
i  ny  burden  on  competition. 

C.  Self-Regulatory  Organization's 
;  Itatement  on  Comments  on  the 
Proposed  Rule  Change  Relieved  From 
^embers.  Participants  or  Others 

The  Exchange  has  neither  solicited 
]  lor  received  written  comments  on  the 
)roposed  rule  change. 

II.  Date  of  Effectiveness  of  the 
•roposed  Rule  Change  and  Timing  for 
}onunission  Action 

Within  35  days  of  the  date  of 
jublication  of  this  notice  in  the  Federal 
legister  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  its  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 

will:  ^  . 

(A)  By  order  approve  such  proposed 

rule  change,  or 

(B)  Institute  proceedings  to  determme 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 


public  in  accordance  with  the 
provisions  ot  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-CHX-98-24 
and  should  be  submitted  by  January  12, 
1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland. 
Depu  ty  Secretary. 

(FR  Doc  98-33816  Filed  12-21-98;  8:45  am) 
BILUNO  CODE  WIO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40792;  File  No.  SR-PCX- 
9S-61] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  tiy  the 
Pacific  Exchange,  Inc.  Relating  to 
Cordless  Telephone  Fees 

December  15, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Secimties  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4(e)(2) 
thereunder.2  notice  is  hereby  ^ven  that 
on  December  4. 1998.  the  Pacific 
Exchange.  Inc.  ("PCX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II.  and  III  below,  which  Items 
have  been  prepared  by  the  PCX.  The 
Commission  is  publishing  this  notice  to 
soUcit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  PropoMwd  Rule  Change 

The  Exchange  is  proposing  to  change 
its  Schedule  of  Fees  and  Charges  for 
Exchange  Services  by  reducing  cordless 
telephone  charges.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  the  PCX  and  at 
the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PCX  included  statements  concerning  the 


purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  PCX  has  prepared 
summaries,  set  forth  in  Sections  A,  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

The  Exchange  originally  imposed  a 
fee  of  $50  per  month  per  cordless 
telephone  on  Options  Floor  members  to 
reflect  the  costs  of  upgrading  the 
Erickson  cordless  telephone  system.^  It 
was  determined  at  the  tijne  of  the 
upgrade  that  a  fee  of  $50  per  month  per 
cordless  telephone  would  be  required  to 
cover  the  costs  of  the  system  over  the 
useful  life  of  the  system. 

The  Exchange  proposes  to  reduce  the 
fees  associated  with  cordless  telephone 
use  on  the  Options  Floor  from  $50  per 
month  per  cordless  telephone  to  $40  per 
month  per  cordless  telephone.  An 
analysis  of  the  cordless  telephone  fees 
hased  on  actual  costs  incurred  indicates 
that  a  fee  of  $40  per  month  per  cordless 
telephone  is  sufficient  to  cover  the  costs 
incurred  by  the  upgrading  of  the 
Erickson  cordless  telephone  system  over 
the  anticipated  useful  life  of  the  system. 
The  Exchange  estimates  that  the  useful 
Ufe  of  the  system  is  approximately  four 
years.  At  $40  per  month  per  cordless 
telephone,  the  PCX  can  recover 
expenses  incurred  for  the  Erickson 
telephone  system  over  a  4-year  period. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)*  of  the  Act,  in  general,  and  furthers 
the  objectives  of  Section  6(b)(4),'  in 
particular,  because  it  provides  for  the 
equitable  allocation  of  reasonable  dues, 
fees  and  other  charges  among  its 
members  and  issuers  and  other  persons 
using  its  facilities. 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PCX  does  not  believe  that  the 
proposed  rule  change  would  impose  an; 
inappropriate  burden  on  competition. 


'M7  CFR  200.30-3(a)(12). 

'  15  U.S.C.  78s(b)(l). 

2 17  CFR  240.19b-4(e)(2). 


3  See  Securities  Exchange  Act  Release  No.  40293 
(July  31.  1998).  63  FR  42896  (Aogust  11.  1998). 
■•15U.S.C.  78f(b). 
M5  U.S.C  78f(b)(4). 
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C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  Efiiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee,  or  other  charge 
and,  therefore,  has  become  effective 
pursuant  to  Section  19(b)(3)(A)  of  the 
Acts  and  subparagraph  (e)(2)  of  Rule 
19b-4  thereunder." 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Qmunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W. 
Washington,  DC.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
conununications  relating  to  the 
proposed  rule  change  between  the 
Contunission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  File  No 
SR-PCX-98-61  and  should  be 
submitted  by  January  12, 1999. 

For  the  Commission,  by  the  Division  of 
Market  RegulaHon.  pursuant  to  delecated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  98-33817  Filed  12-21-98;  8:45  am) 

BILLING  cooe  aoio-ot-M 


DEPARTMENT  OF  STATE 
[Public  Notice  No.  2949] 

Bureau  of  Oceans  and  International 
Environmental  and  Scientific  Affairs; 
Conservation  Measures  for  Antarctic 
Fishing  Under  the  Auspices  of  ttie 
Commission  for  the  Conservation  of 
Antarctic  Marine  Living  Resources 

AGENCY:  Bureau  of  Oceans  and 
International  Environmental  and 
Scientific  Affairs.  Department  of  State. 
ACTION:  Notice. 


SUMMARY:  At  its  Seventeenth  Meeting  in 
Hobart.  Tasmania.  October  26  to 
November  6, 1998,  the  Commission  for 
the  Conservation  of  Antarctic  Marine 
Living  Resources  (CCAMLR).  of  which 
the  United  States  is  a  member,  adopted 
conservation  measures,  pending 
countries'  approval,  pertaining  to 
fishing  in  the  CCAMLR  ConvenUon 
Area  in  Antarctic  waters.  These  wete 
agreed  upon  in  accordance  with  Article 
IX  of  the  Convention  for  the 
Conservation  of  AntarcUc  Marine  Living 
Resources.  The  measures  restrict  overall 
catches  of  certain  species  of  fish  and 
crabs,  restrict  fishing  in  certain  areas, 
specify  licensing  and  inspection 
obligations  of  Contracting  Parties, 
encourage  cooperation  between 
Contracting  Parties  to  ensure 
compliance  with  CCAMLR  conservation 
measures,  promote  compliance  with 
CCAMLR  measures  by  non-Contracting 
Party  vessels,  and  mandate  the  use  of 
Automated  Satellite-Linked  Vessel 
Monitoring  Systems  (VMS)  by 
Contracting  Parties. 

This  notice  includes  the  full  text  of 
the  conservation  measures  adopted  at 
the  seventeenth  meeting  of  CCAMLR 
and  fists  the  measures  remaining  in 
force  from  previous  years  that  are  not 
otherwise  addressed  by  U.S.  regulations 
(see  Supplementary  hiformation  and 
Conservation  Measures  Remaining  in 
Force).  This  notice,  therefore,  together 
with  the  U.S.  regulations  referenced 
under  Supplementary  Information  and 
the  conservation  measures  noted  in  the 
section  entitled  Conservation  Measures 
Remaining  in  Force,  provides  a 
comprehensive  register  of  all  current 
U.S.  obligations  under  CCAMLR. 
DATES:  Persons  wishing  to  comment  on 
the  measures  or  desiring  more 
information  should  submit  written 
comments  on  or  before  lanuarv  21 
1999.  ^      • 


"ISaS-C.  78s(b)(3)(A). 

M7CFR240.19t)-4(e)(2). 

•l7CFR20O.3O-3(a)(12). 


FOfl  FURTHER  INFORMATION  CONTACT: 
Alfred  Schandlbauer,  Office  of  Oceans 
Affairs  (OES/OA),  Room  5805. 
Department  of  State.  Washington.  D  C 
20520;  202  647-3947. 


SUPPLEMENTARY  INFORMATION: 
Individuals  interested  in  CCAMLR 
should  also  see  15  CFR  Chapter  Ill- 
International  Fishing  and  Related 
Activities.  Part  300— hitemational 
Fishing  Regulations.  Subpart  A— 
General;  Subpart  B— High  Seas 
Fisheries;  and  Subpart  G — Antarctic 
Marine  Living  Resources,  for  other 
regulatory  measures  related  to 
conservation  and  management  in  the 
CCAMLR  Convention  area.  Subpart  B 
notes  the  requirements  for  high  seas 
fishing  vessel  licensing.  Subparts  A  and 
G  describe  the  process  for  regulating 
U.S.  fishing  in  the  CCAMLR  Convention 
area  and  contain  the  text  of  CCAMLR 
Conservation  Measures  that  are  not 
expected  to  change  from  year  to  year. 
The  regulations  in  Subparts  A  and  G 
include  sections  on;  Piupose  and  scope; 
Definitions;  Relationship  to  other 
treaties,  conventions,  laws,  and 
regulations;  Procedure  for  according 
protection  to  CCAMLR  Ecosystem 
Monitoring  Program  Sites;  Scientific 
Research;  Initiating  a  new  fishery; 
Exploratory  fisheries;  Reporting  and 
recordkeeping  requirements;  Vessel  and 
gear  identification;  Gear  disposal;  Mesh 
size;  Harvesting  permits;  hnport 
permits;  Appointinent  of  a  designated 
representative;  Prohibitions;  Facilitation 
of  enforcement  and  inspection;  and 
Penalties.  For  Uie  text  of  CCAMLR 
Conservation  Measures  remaining  in 
force,  see  61  Federal  Register  66723. 
dated  December  18. 1996.  and  63  FR 
5587.  dated  February  3. 1998.  For  copies 
of  the  figures  and  tables  mentioned  in 
the  Conservation  measures,  please 
contact  Alfred  Schandlbauer  at  the 
Office  of  Oceans  Affairs.  Room  5805, 
Department  of  State.  Washington.  D  C 
20520.  tel:  202  647-3947. 

Conservation  Measures  Remaining  in 
Force:  The  Commission  agreed  that 
Conservation  Measures  2/III.  3/IV  4/V 
5A^.  6/V,  7/V,  18/XII,  19/K,  29/XVI.  30/ 
X,  31/X,  32/X,  40/X.  45/XIV,  51/Xn.  61/ 
Xn,  62/XI,  63/XV,  64/XII,  65/XII,  82/ 
XIII,  95/XIV,  106/XV,  121/XVI.  122/XVI 
and  129/XVI  should  remain  in  force  as  ' 
they  stand.  Please  contact  Alfred 
Schandlbauer.  Departinent  of  State,  202 
647-3947  (email:  aschandl@state.gov) 
for  copies  of  any  of  the  above- 
mentioned  Measures. 

Conservation  Measures  Adopted  in 
1998  *^ 

Conservation  Measures  Adopted  at 
the  Seventeenth  Meeting  of  CCAMLR: 

At  its  Seventeenth  Annual  Meeting  in 
Hobart,  Tasmania,  October  26  to 
November  6. 1998,  the  Commission  for 
the  Conservation  of  Antarctic  Marine 
Uving  Resources  (CCAMLR)  revised 
several  of  its  previously  adopted 
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1 1  }nservation  Measures  and  adopted 
:  iBW  measures.  The  new  and  revised 
teasures  follow: 

tnservation  Measure  72/XVII 

jhibition  of  Directed  Fishing  for 
infish  in  Statistical  Subarea  48.1 

Taking  of  finfish,  other  than  for 
3  nentific  research  purposes,  is 
k  rohibited  in  Statistical  Subarea  48.1 
R-om  7  November  1998  until  at  least 
sjuch  time  that  a  survey  of  stock  biomass 
is  carried  out,  its  results  reported  to  and 
8  nalyzed  by  the  Working  Group  on  Fish 
{ tock  Assessment  and  a  decision  that 
t  lie  fishery  be  reopened  is  made  by  the 
( k)mmission  based  on  the  advice  of  the 
i  knentific  Committee. 

I  Conservation  Measure  73/XVII 

Prohibition  of  Directed  Fishing  for 
finfish  in  Statistical  Subarea  48.2 

Taking  of  finfish,  other  than  for 
cientific  research  purposes,  is 
)rohibited  in  Statistical  Subarea  48.2 
rom  7  November  1998  imtil  at  least 
aich  time  that  a  survey  of  stock  biomass 
s  carried  out,  its  results  reported  to  and 
malyzed  by  the  Working  Group  on  Fish 
Stock  Assessment  and  a  decision  that 
the  fishery  be  reopened  is  made  by  the 
[Commission  based  on  the  advice  of  the 
Scientific  Committee. 

Conservation  Measure  118/XVII  ^ 

Scheme  to  Promote  Compliance  by  Non- 
Contracting  Party 

Vessels  With  CCAMLR  Conservation 
Measures 


The  Commission  hereby  adopts  the 
following  Conservation  Measure  in 
accordance  with  Article  IX.2(i)  of  the 
Convention: 

1.  A  non-Contracting  Party  vessel 
which  has  been  sighted  engaging  in 
fishing  activities  in  the  Convention  Area 
is  presumed  to  be  undermining  the 
effectiveness  of  CCAMLR  Conservation 
Measures.  Iji  the  case  of  any 
transshipment  activities  involving  a 
sighted  non-Contracting  Party  vessel 
inside  or  outside  the  Convention  Area, 
the  presumption  of  undermining  the 
effectiveness  of  CCAMLR  Conservation 
Measures  applies  to  any  other  non- 
Contracting  Party  vessel  which  has 
engaged  in  such  activities  with  that 
vessel. 

2.  Information  regarding  such 
sightings  shall  be  transmitted 
immediately  to  the  Commission  in 
accordance  with  Article  XXII  of  the  ■ 
Convention.  The  Secretariat  shall 
transmit  this  information  to  all 
Contracting  Parties  within  one  business 
day  of  receiving  this  information,  and  to 


the  Flag  State  of  the  sighted  vessel  as 
soon  as  possible. 

3.  The  Contracting  Party  which  sights 
the  non-Contracting  Party  vessel  shall 
attempt  to  inform  the  vessel  that  it  has 
been  sighted  engaging  in  fishing 
activities  in  the  Convention  Area  and  is 
accordingly  presumed  to  be 
undermining  the  objective  of  the 
Convention  and  that  this  information 
will  be  distributed  to  all  Contracting 
Parties  to  the  Convention  and  to  the 
Flag  State  of  the  vessel. 

4.  When  a  non-Contracting  Party 
vessel  referred  to  in  paragraph  1  enters 
a  port  of  any  Contracting  Party,  it  shall 
be  inspected  by  authorized  Contracting 
Party  officials  knowledgeable  of 
CCAMLR  Conservation  Measures  and 
shall  not  be  allowed  to  land  or  transship 
any  fish  imUl  this  inspection  has  taken 
place.  Such  inspections  shall  include 
the  vessel's  documents,  logbooks, 
fishing  gear,  catch  on  board  and  any 
other  matter,  which  may  include 
information  from  a  VMS ' ,  relating  to 
the  vessel's  activities  in  the  Convention 
Area. 

5.  Landing  and  transshipments  of  all 
fish  from  a  non-Contracting  Party  vessel, 
which  has  been  inspected  pursuant  to 
paragraph  4,  shall  be  prohibited  in  all 
Contracting  Party  ports  if  such 
inspection  reveals  that  the  vessel  has  on 
board  species  subject  to  CCAMLR 
Conservation  Measures,  unless  the 
vessel  establishes  that  the  fish  were 
caught  outside  the  Convention  Area  or 
in  compliance  with  all  relevant 
CCAMLR  Conservation  Measures  and 
requirements  imder  the  Convention. 

6.  Contracting  Parties  shall  ensure 
that  their  vessels  do  not  receive 
transshipments  of  fish  from  a  non- 
Contracting  Party  vessel  which  has  been 
sighted  and  reported  as  having  engaged 
in  fishing  activities  in  the  Convention 
Area  and  therefore  presumed  as  having 
undermined  the  effectiveness  of 
CCAMLR  Conservation  Measures. 


7.  Information  on  the  results  of  all 
inspections  of  non-Contracting  Party 
vessels  conducted  in  the  ports  of 
ContractingParties,  and  on  any 
subsequent  action,  shall  be  transmitted 
immediately  to  the  Commission.  The 
Secretariat  shall  transmit  this 
information  immediately  to  all 
Contracting  Parties  and  to  the  relevant 
Flag  State(s). 

1  The  term  VMS  shall  be  taken  to  mean  t 
system  which  operates  to  the  same  standard 
as  defmed  in  Conservation  Measure  148/ 
XVII. 


Conservation  Measure  119/XVn  '-^ 

Licensing  and  Inspection  Obligations  of 
Contracting  Parties  With  Regard  to 
Their  Flag  Vessels  Operating  in  the 
Convention  Area 

1.  Each  Contracting  Party  shall 
prohibit  fishing  by  its  flag  vessels  in  the 
Convention  Area  except  pursuant  to  a 
licence  ^  that  the  Contracting  Party  has 
issued  setting  forth  the  specific  areas, 
species  and  time  periods  for  which  such 
fishing  is  authorized  and  all  other 
specific  conditions  to  which  the  fishing 
is  subject  to  give  effect  to  CCAMLR 
Conservation  Measures  and 
requirements  under  the  Convention. 

2.  A  Contracting  Party  may  only  issue 
such  a  license  to  fish  in  the  Convention 
Area  to  vessels  flying  its  flag,  if  it  is 
satisfied  of  its  ability  to  exercise  its 
responsibilities  under  the  Convention 
and  its  Conservation  Measures,  by 
requiring  from  each  vessel,  inter  alia, 
the  following: 

(i)  timely  notification  by  the  vessel  to 
its  Flag  State  of  exit  bom  and  entry  into 
any  port; 

(ii)  notification  by  the  vessel  to  its 
Flag  State  of  entry  into  the  Convention 
Area  and  movement  between  areas, 
subareas/divisions; 

(iii)  reporting  by  the  vessel  of  catch 
data  in  accordance  with  CCAMLR 
requirements;  and 

(iv)  operation  of  a  VMS  system  on 
board  the  vessel  in  accordance  with 
Conservation  Measure  148/XVII. 

3.  The  license  or  an  authorized  copy 
of  the  license  must  be  carried  by  the 
fishing  vessel  and  must  be  available  for 
inspection  at  any  time  by  a  designated 
CCAMLR  inspector  in  the  Convention 
Area. 

4.  Each  Contracting  Party  shall  verify, 
through  inspections  of  all  of  its  fishing 
vessels  at  the  Party's  departure  and 
arrival  ports,  and  where  appropriate,  in 
its  Exclusive  Economic  Zone,  their 
compliance  with  the  conditions  of  the 
license  as  described  in  paragraph  1  and 
with  the  CCAMLR  Conservation 
Measures.  In  the  event  that  there  is 
evidence  that  the  vessel  has  not  fished 
in  accordance  with  the  conditions  of  its 
license,  the  Contracting  Party  shall 
investigate  the  infringement  and.  if 
necessary,  apply  appropriate  sanctions 
in  accordance  with  its  national 
legislation. 

5.  Each  Contracting  Party  shall 
include  in  its  annual  report  pursuant  to 
paragraph  12  of  the  CCAMLR  System  of 
Inspection,  steps  it  has  taken  to 
implement  and  apply  this  Conservation 
Measure;  and  may  include  additional 
measures  it  may  have  taken  in  relation 
to  its  flag  vessels  to  promote  the 
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effectiveness  of  CCAMLR  ConservaUon 
Measures. 

'  Except  for  waters  adjacent  to  the 
Kerguelen  and  Crozet  Islands. 

2  Except  for  waters  adjacent  to  the  Prince 
Edward  Islands. 

^  Includes  permit. 

Conservation  Measure  146/XVn  '2 

Marking  of  Fishing  Vessels  and  Fishing 
Gear 

The  Commission  hereby  adopts  the 
following  Conservation  Measure  in 
accordance  with  Article  IX  of  the 
Convention: 

1.  All  Contracting  Parties  shall  ensure 
that  their  fishing  vessels  licensed  2  in 
accordance -with  Conservation  Measure 
119/XVII  to  operate  in  the  Convention 
Area  are  marked  in  such  a  way  that  they 
can  be  readily  identified  in  accordance 
with  internationally  recognized 
standards,  such  as  the  FAO  Standard 
Specifications  and  Guidelines  for  the 
Marking  and  Identification  of  Fishing 
Vessels. 

2.  Marker  buoys  and  similar  objects 
floating  on  the  surface  and  intended  to 
indicate  the  location  of  fixed  or  set 
fishing  gear  shall  be  clearly  marked  at 
all  times  with  the  letter(s)  and/or 
numbers  of  the  vessels  to  which  they 
belong. 


'  Except  for  waters  adjacent  to  Kerguelen 
and  Crozet  Islands. 
2  Includes  permitted. 

ConservaUon  Measure  147/XVII  '2 

Cooperation  Between  Contracting 
Parties  To  Ensure  Compliance  With 
CCAMLR  Conservation  Measures  With 
Regard  to  Their  Vessels 

1.  When  a  fishing  vessel  licensed  2  by 
a  Contracting  Party  to  fish  in  the 
Convention  Area  in  accordance  with 
Conservation  Measure  119/XVII 
approaches  the  port  of  another 
Contracting  Party  in  order  to  land  or 
ti^nsship  its  catch,  it  shall  notify  the 
Port  State,  72  hours  in  advance,  of  its 
intended  arrival.  The  Port  State,  in 
exercise  of  its  rights  under  international 
law,  shall  undertake  an  inspection  of 
the  vessel,  within  48  hours  of  die  vessel 
entering  Uie  port,  to  confirm  Uiat  it  has 
carried  out  activities  in  the  Convention 
Area  in  accordance  with  CCAMLR 
Conservation  Measures.  The  inspection 
shall  be  carried  out  in  an  expeditious 
fashion,  shall  impose  no  undue  burdens 
on  the  vessel  or  its  crew,  and  be  guided 
by  the  relevant  provisions  of  the 
CCAMLR  System  of  Inspection. 

2.  In  the  event  that  Uiere  is  evidence 
that  the  vessel  has  fished  in 
contiavention  of  the  CCAMLR 
Conservation  Measures,  the  Conti-acting 
Party  shall  inform  the  Flag  State  of  Uie 


vessel  of  its  inspection  findings.  The 
two  Contracting  Parties  shall,  in  the 
spirit  of  cooperation,  take  such 
appropriate  action  as  is  required  by  the 
Flag  State  of  the  vessel  to  enable  it  to 
investigate  the  infiingement  and,  if 
necessary,  apply  appropriate  sanctions 
in  accordance  with  its  national 
legislation. 

'  Except  for  waters  adjacent  to  the 
Kerguelen  and  Crozet  Islands 
2  Includes  permitted 

Conservation  Measure  148/XVn  » 


Automated  Satellite-Unked  Vessel 
Monitoring  Systems  (VMS) 

The  Commission  hereby  adopts  the 
following  Conservation  Measure  in 
accordance  with  Article  IX  of  Uie 
Convention: 

1.  Each  Contracting  Party  shall,  no 
later  Uian  1  March  1999,  estabUsh  an 
automated  Vessel  Monitoring  System 
(VMS)  to  monitor  the  position  of  its 
fishing  vessels,  which  are  licensed '  in 
accordance  with  Conservation  Measure 
119/XVII,  to  harvest  marine  living 
resources  in  the  Convention  Area,  and 
for  which  catch  limits,  fishing  seasons 
or  area  restrictions  have  been  set  by 
Conservation  Measures  adopted  by  the 
Commission. 

2.  Any  Contracting  Party  unable  to 
establish  VMS  in  accordance  with 
paragraph  1  shall  inform  tiie  CCAMLR 
Secretariat  within  90  days  following  die 
notification  of  this  Conservation 
Measure,  and  communicate  its  intended 
timetable  for  implementation  of  VMS. 
However,  the  Conti-acting  Party  shall 
establish  VMS  at  the  earliest  possible 
date,  and  in  any  event,  no  later  than  31 
December  2000. 

3.  The  implementation  of  VMS  on 
vessels  while  participating  only  in  a 
krill  fishery  is  not  currently  required. 

4.  For  the  purpose  of  this  Measure, 
VMS  means  a  system  where,  inter  alia: 

(i)  through  the  installation  of  satellite- 
tracking  devices  on  board  its  fishing 
vessels,  Uie  Flag  State  receives 
automatic  transmission  of  certain 
information.  This  information  includes 
the  fishing  vessel  identification, 
location,  date  and  time,  and  is  collected 
by  Uie  Flag  State  at  least  every  four 
hours  to  enable  it  to  monitor  effectively 
its  flag  vessels; 

(ii)  performance  standards  provide,  as 
a  minimum,  that  the  VMS: 

(a)  is  tamper  proof; 

(b)  is  fully  automatic  and  operational 
at  all  times  regardless  of  environmental 
conditions; 

(c)  provides  real  time  data; 

(d)  provides  Uie  geographical  position 
of  the  vessel,  with  a  position  error  of 
less  than  500  m  wiUi  a  confidence 


interval  of  99%,  Uie  format  being 
determined  by  Uie  Flag  State;  and 

(e)  in  addition  to  regular  messages, 
provides  special  messages  when  the 
vessel  enters  or  leaves  the  Convention 
Area  and  when  it  moves  between  one 
CCAMLR  area,  subarea  or  division 
within  the  Convention  Area. 

5.  In  the  event  of  technical  failure  or 
oUier  non-function  of  Uie  VMS,  the 
master  or  the  owner  of  the  fishing 
vessel,  as  a  minimum: 

(i)  shall  communicate  at  least  once 
every  24  hours,  starting  fi-om  Uie  time 
Uiat  Uiis  event  was  detected,  Uie  data 
referred  in  paragraph  4(i)  by  telex,  by 
fax,  by  telephone  message  or  by  radio  to 
Uie  Flag  State;  and 

(ii)  shall  take  immediate  steps  to  have 
the  device  repaired  or  replaced  as  soon 
as  possible,  and,  in  any  event,  within 
two  monUis.  If  during  Uiat  period  the 
vessel  returns  to  port  it  shall  not  be 
allowed  to  commence  a  further  fishing 
tiip  without  having  Uie  defective  device 
repaired  or  replaced. 

6.  hi  Uie  event  Uiat  Uie  VMS  ceases  to 
operate,  Uie  Conti^cting  Party  as  soon  as 
possible  shall  advise  Uie  Executive 
Secretary  of  Uie  name  of  Uie  vessel,  the 
date,  time  and  the  location  of  the  vessel 
when  Uie  VMS  failed.  The  Party  shall 
also  inform  Uie  Executive  Secretary 
when  the  VMS  becomes  operational 
again.  The  Executive  Secretary  shall 
make  such  information  available  to 
Contiacting  Parties  upon  request. 

7.  Conti-acting  Parties  shall  report  to 
the  Secretariat  before  the  start  of  annual 
meeting  of  the  Commission  in  1999,  on 
Uie  VMS  which  has  been  inti-oduced  in- 
accordance  with  paragraphs  1  and  2, 
including  its  technical  details,  and  each 
year  thereafter,  on: 

(i)  any  change  in  Uie  VMS; 

(ii)  in  accordance  with  paragraph  XI 
of  Uie  CCAMLR  System  of  Inspection, 
all  cases  where  they  have  determined, 
with  the  assistance  of  the  VMS  that 
vessels  of  Uieir  flag  had  fished  in  Uie 
Convention  Area  in  possible 
contravention  of  CCAMLR  Conservation 
Measures. 

'  Includes  permitted. 

Conservation  Measure  149/XVII 

Prohibition  on  Directed  Fishing  for 
Dissostichus  spp.  except  in  Accordance 
With  Specific  Conservation  Measures  in 
the  1998/99  Season 

The  Commission. 

Concerned  to  ensure  the  regulation  of 
directed  fishing  for  Dissostichus  spp.  in 
all  statistical  areas  and  subareas  in  Uie 
Convention  Area,  and 

Noting  that  Conservation  Measures  in 
respect  of  the  regulation  of  Dissostichus 
spp.  have  been  agreed  for  all  areas 
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1 1  ccept  Statistical  Subareas  48.5,  88.2. 
J  J.3  and  Statistical  Division  58.4.1  (east 

jfgo-E). 

]  ereby  adopts  the  following 

;  tonservation  Measure  in  accordance 

Mxh  Article  IX  of  the  Convention: 

Directed  fishing  for  Dissostichus  spp. 
|i  Statistical  Subareas  48.5.  88.2.  88.3 
[  nd  Statistical  Division  58.4.1  (east  of 
i  O'E)  is  prohibited  from  7  November 
;  998  to  30  November  1999. 

Conservation  Measure  150/XVII 

,  ixperimental  Harvest  Regime  for  the 
:rab  Fishery  in  Statistical  Subarea  48.3 
Jor  the  Seasons  1998/99  and  1999/2000 

The  following  measures  apply  to  all 
( xab  fishing  within  Statistical  Subarea 
18.3  for  the  1998/99  and  1999/2000 
ishing  seasons.  Every  vessel 
)articipating  in  the  crab  fishery  in 
Jtatistical  Subarea  48.3  shall  conduct 
ishing  operations  in  accordance  with 
m  experimental  harvest  regime  as 
outlined  below: 

1.  The  experimental  harvest  regime 
ihall  consist  of  at  least  two  phases.  Each 
iressel  participating  in  the  fishery  shall 
complete  all  of  the  phases.  Phase  1  shall 
BO  conducted  during  the  first  season 
that  a  vessel  participates  in  the 
experimental  harvest  regime.  Phase  2. 
and  any  additional  phases,  shall  be 
completed  in  the  next  season  of  fishing. 

2.  Vessels  shall  conduct  Phase  1  of  the 
experimental  harvest  regime  at  the  start 
of  their  first  season  of  participation  in 
the  crab  fishery.  For  the  purposes  of 
Phase  1,  the  following  conditions  shall 
apply: 

(i)  Phase  1  shall  be  defined  as  a 
vessel's  first  200.000  pot  hours  of  effort 
at  the  start  of  its  first  fishing  season; 

(ii)  every  vessel  conducting  Phase  1 
shall  expend  its  first  200.000  pot  hours 
of  effort  within  a  total  area  delineated 
by  twelve  blocks  of  0.5"  latitude  by  1.0" 
longitude.  For  the  purposes  of  this 
Conservation  Measure,  these  blocks 
shall  be  numbered  A  to  L.  In  Annex 
150/A,  the  blocks  are  illustrated  (Figure 
1).  and  the  geographic  position  is 
denoted  by  the  coordinates  of  the 
northeast  comer  of  the  block.  For  each 
string,  pot  hours  shall  be  calculated  by 
taking  the  total  nimiber  of  pots  on  the 
string  and  multiplying  that  niunber  by 
the  soak  time  (in  hoius)  for  that  string. 
Soak  time  shall  be  defined  for  each 
string  as  the  time  between  start  of 
setting  and  start  of  hauling; 

(iii)  vessels  shall  not  fish  outside  the 
area  deUneated  by  the  0.5°  latitude  by 
1.0°  longitude  blocks  prior  to 
completing  Phase  1; 

(iv)  during  Phase  1,  vessels  shall  not 
expend  more  than  30.000  pot  hours  in 


any  single  block  of  0.5°  latitude  by  1.0° 
longitude; 

(v)  if  a  vessel  returns  to  port  before  it 
has  expended  200,000  pot  hours  in 
Phase  1.  the  remaining  pot  hours  shall 
be  expended  before  it  can  be  considered 
that  the  vessel  has  completed  Phase  1; 

and 

(vi)  after  completing  200,000  pot 
hours  of  experimental  fishing,  it  shall  be 
considered  that  vessels  have  completed 
Phase  1  and  shall  commence  fishing  in 
a  normal  fashion. 

3.  Normal  fishing  operations  shall  be 
conducted  in  accordance  with  the 
regulations  set  out  in  Conservation 
Measure  151/XVII. 

4.  For  the  purposes  of  implementing 
normal  fishing  operations  after  Phase  1 
of  the  experimental  harvest  regime,  the 
Ten-day  Catch  and  Effort  Reporting 
System  set  out  in  Conservation  Measure 

61/XII  shall  apply. 

5.  Vessels  snail  conduct  Phase  2.  and 
any  additional  phases,  of  the 
experimental  harvest  regime  during 
their  second  season  of  participation  in 
the  crab  fishery.  If  any  vessel  initiates 
Phase  1  of  the  experimental  harvest 
regime  during  the  1998/99  or  1999/2000 
fishing  seasons,  the  Scientific 
Committee,  and  its  Working  Group  on 
Fish  Stock  Assessment,  shall  advise  the 
Commission  on  an  appropriate 
experimental  harvest  strategy.  Phase  2. 
for  the  following  fishing  season.  This 
advice  shall  include  provisions  for 

(i)  requiring  each  vessel  to  expend 
approximately  one  month  of 
experimental  fishing  effort  during  its 
second  season  of  participation  in  the 
experimental  harvest  regime;  and 

fii)  a  data  collection  and  submission 
poUcy  appropriate  to  the  experimental 
fishing  strategy  that  is  being 
recommended. 

6.  Data  collected  diiring  the 
experimental  harvest  regime  in  both 
Phase  1  and  Phase  2  up  to  30  June  in 
any  split-year  shall  be  submitted  to 
CCAMLR  by  31  August  of  the  following 
spUt-year. 

7.  Vessels  that  complete  all  phases  of 
the  experimental  harvest  regime  shall 
not  be  required  to  conduct  experimental 
fishing  in  future  seasons.  However, 
these  vessels  shall  abide  by  the 
guidelines  set  forth  in  Conservation 
Measure  151/XVII. 

8.  Fishing  vessels  shall  participate  in 
the  experimental  harvest  regime 
independently  (e.g.  vessels  may  not 
cooperate  to  complete  phases  of  the 
experiment). 

9.  Crabs  captvu«d  during  the 
experimental  harvest  regime  shall  be 
considered  part  of  the  prevailing  TAC 
for  the  current  fishing  season  (e.g.  for 
1998/99,  experimental  catches  shall  be 


considered  part  of  the  1,600-torme  TAC 
outlined  in  Conservation  Measure  151/ 

XVU). 

10.  All  vessels  participating  in  the 
experimental  harvest  regime  shall  carry 
at  least  one  scientific  observer  on  board 
during  all  fishing  activities. 

11.  The  experimental  harvest  regime 
shall  be  instituted  for  a  period  of  two 
fishing  seasons  (1998/99  and  1999/ 
2000),  and  the  details  of  the  regime  may 
be  revised  by  the  Commission  during 
this  period  of  time.  Fishing  vessels 
commencing  experimental  fishing  in  the 
1998/99  season  must  complete  the 
experimental  harvest  regime  during  the 
1999/2000  season. 


Annex  150/A 

Locations  of  Fishing  Areas  for  the 
Experimental  Harvest  Regime  of  the 
Exploratory  Crab  Fishery 

Figure  1:  Operations  area  for  Phase  1  of 
the  experimental  harvest  regime  for 
the  crab  fishery  in  Statistical 
Subarea  48.3. 

Conservation  Measure  151/XVII 

Limits  on  the  Crab  Fishery  in  Statistical 
Subarea  48.3  in  the  1998/99  Season 

The  Commission  hereby  adopts  the 
following  Conservation  Measure  in 
accordance  with  Conservation  Measure 

7/V: 

1.  The  crab  fishery  is  defined  as  any 
commercial  harvest  activity  in  which 
the  target  species  is  any  member  of  the 
crab  group  (Order  Decapoda,  Suborder 
Reptantia). 

2.  In  Statistical  Subarea  48.3.  the  crab 
fishing  season  is  defined  as  the  period 
from  7  November  1998  to  30  November 
1999,  or  xmtil  the  catch  limit  is  reached, 
whichever  is  sooner. 

3.  The  crab  fishery  shall  be  Umited  to 
one  vessel  per  Member. 

4.  Tlie  total  catch  of  crab  from 
Statistical  Subarea  48.3  shall  be  limited 
to  1,600  tons  during  the  1998/99  crab 
fishing  season. 

5.  Each  vessel  participating  in  the 
crab  fishery  in  Statistical  Subarea  48.3 
in  the  1998/99  season  shall  have  a 
scientific  observer,  appointed  in 
accordance  with  the  CCAMLR  Scheme 
of  International  Scientific  Observation, 
on  board  throughout  all  fishing 
activities  within  the  fishing  period. 

6.  Each  Member  intending  to 
participate  in  the  crab  fishery  shall 
notify  the  CCAMLR  Secretariat  at  least 
three  months  in  advance  of  starting 
fishing  of  the  name.  type.  size, 
registration  number,  radio  call  sign,  and 
research  and  fishing  operations  plan  of 
the  vessel  that  the  Member  has 
authorized  to  participate  in  the  crab 
fishery. 
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7.  All  vessels  fishing  for  crab  shall 
report  the  following  data  to  CCAMLR  by 
31  August  1999  for  crabs  caught  prior  to 
31  July  1999: 

(i)  the  location,  date,  depth,  fishing 
effort  (number  and  spacing  of  pots  and 
soak  time),  and  catch  (numbers  and 
weight)  of  commercially  sized  crabs 
(reported  on  as  fine  a  scale  as  possible, 
but  no  coarser  than  0.5°  latitude  by  1.0° 
longitude)  for  each  10-day  period; 

(ii)  the  species,  size,  and  sex  of  a 
representative  subsample  of  crab 
sampled  according  to  ihe  procedure  set 
out  in  Aimex  151/A  (between  35  and  50 
crab»  shall  be  sampled  every  day  &t)m 
the  line  hauled  just  prior  to  noon)  and 
by-catch  caught  in  traps;  and 

(iii)  other  relevant  data,  as  possible, 
according  to  the  requirements  set  out  in 
Annex  151/A. 

8.  For  the  purposes  of  implementing 
this  Conservation  Measure,  the  Ten-day 
Catch  and  Effort  Reporting  System  set 
out  in  Conservation  Measure  61/XII 
shall  apply. 

9.  Data  on  catches  taken  between  31 
July  1998  and  31  August  1999  shall  be 
reported  to  CCAMLR  by  30  September 
1999  so  that  the  data  will  be  available 
to  the  Working  Group  on  Fish  Stock 
Assessment. 

10.  Crab  fishing  gear  shall  be  limited 
to  the  use  of  crab  pots  (traps).  The  use 
of  all  other  methods  of  catching  crabs 
(e.g.,  bottom  trawls)  shall  be  prohibited. 

11.  The  crab  fishery  shall  be  limited 
to  sexually  mature  male  crabs— all 
female  and  undersized  male  crabs 
caught  shall  be  released  unharmed.  In 
the  case  of  Paralomis  spinosissima  and 
Paralonus  formosa,  males  with  a 
minimum  carapace  width  of  102  mm 
and  90  mm,  respectively,  may  be 
retained  in  the  catch. 

12.  Crab  processed  at  sea  shall  be 
firozen  as  crab  sections  (minimum  size 
of  crabs  can  be  determined  using  crab 
sections). 


Annex  151/A 

Data  Requirements  on  the  Crab  Fishery 
in  Statistical  Subarea  48.3 

Catch  and  Effort  Data 

Cruise  Descriptions 
cruise  code,  vessel  code,  permit 
number,  year. 
Pot  Descriptions 
diagrams  and  other  information, 
including  pot  shape,  dimensions, 
mesh  size,  funnel  position,  apertiu-e 
and  orientation,  number  of 
chambers,  presence  of  an  escape 
port. 
Effort  Descriptions 
date,  time,  latitude  and  longitude  of 
the  start  of  the  set,  compass  bearing 
of  the  set,  total  number  of  pots  set. 


spacing  of  pots  on  the  line,  number 
of  pots  lost,  depth,  soak  time,  bait 
type. 

Catch  Descriptions 
retained  catch  in  numbers  and  weight, 
by-catch  of  all  species  (see  Table  1), 
incremental  record  number  for 
linking  with  sample  information. 


Table  1.— Data  Requirements  for 
By-catch  Species  in  the  Crab 
Fishery  in  Statistical  Subarea 
48.3 


Species 

Data  requirements 

Dissostichus 
eleginoides. 
Notothenia  rossu 

Other  Species  

Numbers  and  esti- 
mated total  weight 

Nurntwrs  and  esti- 
mated total  weight 

Estimated  total 
weight 

Biological  Data: 
For  these  data,  crabs  are  to  be 
sampled  fi-om  the  line  hauled  just 
prior  to  noon,  by  collecting  the 
entire  contents  of  a  number  of  pots 
spaced  at  intervals  along  the  line  so 
that  between  35  and  50  specimens 
are  represented  in  the  subsample. 
Cruise  Descriptions 
cruise  code,  vessel  code,  permit 
number. 
Sample  Descriptions 
date,  position  at  start  of  the  set, 
compass  bearing  of  the  set,  line 
number. 
Data 
species,  sex,  length  of  at  least  35 
individuals,  presence/absence  of 
rhizocephalan  parasites,  record  of 
the  destination  of  the  crab  (kept, 
discarded,  destroyed),  record  of  the 
pot  number  from  which  the  crab 
comes. 

Conservation  Measure  152/XVII 

Prohibition  of  Directed  Fishery  on 
Gobionotothen  gibberifrons, 
Chaenocephalus  aceratus, 
Pseudochaenichthys  georgianus, 
Lepidonotothen  squamifrons  arid 
Patagonotothen  guntheri  in  Statistical 
Subarea  48.3  for  the  1998/99  Season 

The  Commission  hereby  adopts  the 
following  Conservation  Measure  in 
accordance  with  Conservation  Measure 

Directed  fishing  on  Gobionotothen 
gibberifrons,  Chaenocephalus  aceratus, 
Pseudochaenichthys  georgianus, 
Lepidonotothen  squamifrons  and 
Patagonotothen  guntheri  in  Statistical 
Subarea  48.3  is  prohibited  in  the  1998/ 
99  season,  defined  as  the  period  from  7 
November  1998  to  30  November  1999. 


Conservation  Measure  1530(VII  ■  ^ 

Limitation  of  the  Total  Catch  of 
Champsocephalus  gunnari  in  Statistical 
Subarea  48.3  in  the  1998/99  Season 

The  Commission  hereby  adopts  the 
following  Conservation  Measiu«  in 
accordance  with  Conservation  Measure 
7/V: 

1.  The  total  catch  of 
Champsocephalus  gunnari  in  the  1998/ 
99  season  shall  be  limited  to  4,840  tons 
in  Statistical  Subarea  48.3. 

2.  The  fishery  for  Champsocephalus 
gunnari  in  Statistical  Subarea  48.3  shall 
close  if  the  by-catch  of  any  of  the 
species  listed  in  Conservation  Measure 
95/XIV  reaches  its  by-catch  limit  or  if 
the  total  catch  of  Champsocephalus 
gunnari  reaches  4,840  tons,  whichever 
is  sooner. 

3.  ff,  in  the  course  of  the  directed 
fishery  for  Champsocephalus  gunnari, 
the  by-catch  in  any  one  haul  of  any  of 
the  species  named  in  Conservation 
Measure  95/XIV 

•  is  greater  than  100  kg  and  exceeds 
5%  of  the  total  catch  of  all  fish  by 
wei^t,  or 

•  is  equal  to  or  greater  than  2  tons, 
then 

the  fishing  vessel  shall  move  to 
another  location  at  least  5  n  miles 
distant.  ^  The  fishing  vessel  shall  not 
return  to  any  point  within  5  n  miles  of 
the  location  where  the  by-catch  of 
species  named  in  Conservation  Measure 
95/XIV  exceeded  5%  for  a  period  of  at 
least  five  days.2  The  location  where  the 
by-catch  exceeded  5%  is  defined  as  the 
path  followed  by  the  fishing  vessel  fit)m 
the  point  at  which  the  fishing  gear  was 
first  deployed  from  the  fishing  vessel  to 
the  point  at  which  the  fishing  gear  was 
retrieved  by  the  fishing  vessel. 

4.  Where  any  haul  contains  more  than 
100  kg  of  Champsocephalus  gunnari, 
and  more  than  10%  of  the 
Champsocephalus  gunnari  by  number 
are  smaller  than  240  nun  total  length, 
the  fishing  vessel  shall  move  to  another 
fishing  location  at  least  5  n  miles 
distant.  1  The  fishing  vessel  shall  not 
return  to  any  point  within  5  n  miles  of 
the  location  where  the  catch  of  small 
Champsocephalus  gunnari  exceeded 
10%.  for  a  period  of  at  least  five  days.2 
The  location  where  the  catch  of  small 
Champsocephalus  gunnari  exceeded 
10%  is  defined  as  the  path  followed  by 
the  fishing  vessel  from  the  point  at 
which  the  fishing  gear  was  first 
deployed  from  the  fishing  vessel  to  the 
point  at  which  the  fishing  gear  was 
retrieved  by  the  fishing  vessel. 

5.  The  use  of  bottom  trawls  in  the 
directed  fishery  for  Champsocephalus 
gunnari  in  Statistical  Subarea  48.3  is 
prohibited. 
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B.  The  fishery  for  Cbampsocephalus 
giinnari  in  Statistical  Subarea  48.3  shall 
be  closed  from  1  April  1999  to  30 
Nbvember  1999. 

7.  Each  vessel  participating  in  the 
di  reeled  fishery  for  Cbampsocephalus 
gannari  in  Statistical  Subarea  48.3  in 
tjie  1998/99  season  shall  have  a 
^ientific  observer,  appointed  in 
dtcordance  with  the  CCAMLR  Scheme 
of  International  Scientific  Observation, 
on  board  throughout  all  fishing 
activities  within  the  fishing  period. 
i  [8.  For  the  purpose  of  implementing 
jaragraphs  1  and  2  of  this  Conservation 
Measure: 

(i)  the  Five-day  Catch  and  Effort 
'  eporting  System  set  out  in 
onservation  Measure  51/XII  shall 
(ply  in  the  1998/99  season;  and 
(ii)  the  Monthly  Fine-scale  Catch  and 
Iffort  Data  Reporting  System  set  out  in 
Jonservation  Measure  122/XVI  shall 

Spply  for  Champsocepbalus  gunnari. 
lata  shall  be  reported  on  a  haul-by-haul 
asis. 

9.  Fine-scale  biological  data,  as 
!  squired  under  Conservation  Measure 
1  21/XVI  shall  be  collected  and 
1  ecorded.  Such  data  shall  be  reported  in 
iiccordance  with  the  Scheme  of 
iitemational  Scientific  Observation. 

'  This  provision  is  adopted  pending  the 
I  doption  of  a  more  appropriate  definition  of 
i  I  fishing  location  by  the  Commission. 
2  The  specified  period  is  adopted  in 
i  iccordance  with  the  reporting  period 
tpecified  in  Conservation  Measure  51/XII, 
>ending  the  adoption  of  a  more  appropriate 
)eriod  by  the  Commission. 

[>>ii8ervatioii  Measure  154/XVII 

'Jmits  on  the  Fishery  for  Dissostichus 
tleffnoides  in  Statistical  Subarea  48.3 
brthe  1998/99  Season 


The  Commission  hereby  adopts  the  in 
iccordance  with  Conservation  Measure 
7/V: 

1.  The  total  catch  of  Dissostichus 
eleginoides  in  Statistical  Subarea  48.3  in 
the  1998/99  season  shall  be  limited  to 
3.500  tons. 

2.  For  the  purposes  of  the  fishery  for 
Dissostichus  eleginoides  in  Statistical 
Subarea  48.3,  the  1998/99  fishing  season 
is  defined  as  the  period  from  15  April 
to  31  August  1999,  or  until  the  catch 
limit  is  reached,  whichever  is  the 
sooner. 

3.  Each  vessel  participating  in  the 
Dissostichus  eleginoides  fishery  in 
Statistical  Subarea  48.3  in  the  1998/99 
season  shall  have  at  least  one  scientific 
observer,  including  one  appointed  in 
accordance  with  the  CCAMLR  Scheme 
of  International  Scientific  Observation, 
on  board  throughout  all  fishing 
activities  within  the  fishing  period. 


4.  For  the  purpose  of  implementing 
this  Conservation  Measure: 

(i)  the  Five-day  Catch  and  Effort 
Reporting  System  set  out  in 
Conservation  Measure  51/XII  shall 
apply  in  the  1998/99  season, 
commencing  on  15  April  1999;  and 

(ii)  the  Monthly  Fine-scale  Catch  and 
Effort  Reporting  System  set  out  in 
Conservation  Measure  122/XVI  shall 
apply  in  the  1998/99  season, 
commencing  on  15  April  1999.  Data 
shall  be  submitted  on  a  haul-by-haul 
basis.  For  the  purpose  of  Conservation 
Measure  122/XVI  the  target  species  is 
Dissostichus  eleginoides  and  'by-catch 
species'  are  defined  as  any  species  other 
than  Dissostichus  eleginoides. 

5.  Fine-scale  biological  data,  as 
required  vmder  Conservation  Measure 
121/XVI  shall  be  collected  and   « 
recorded.  Such  data  shall  be  reported  in 
accordance  with  the  System  of 
International  Scientific  Observation. 

6.  Directed  fishing  shall  be  by 
longlines  only.  The  use  of  all  other 
methods  of  directed  fishing  for 
Dissostichus  eleginoides  in  Statistical 
Subarea  48.3  shall  be  prohibited. 

Conservation  Measure  155/XVII  '-^ 

Precautionary  Catch  Limit  for  Electrona 
carlsbergi  in  Statistical  Subarea  48.3  for 
the  1998/99  Season 

The  Commission  hereby  adopts  the 
following  Conservation  Measure  in 
accordjmce  with  Conservation  Measure 
7/V: 

1.  For  the  purposes  of  this 
Conservation  Measure  the  fishing 
season  for  Electrona  carlsbergi  is 
defined  as  the  period  from  7  November 
1998  to  30  November  1999. 

2.  The  total  catch  of  Electrona 
carlsbergi  in  the  1998/99  season  shall  be 
limited  to  109,000  tons  in  Statistical 
Subarea  48.3. 

3.  In  addition,  the  total  catch  of 
Electrona  carlsbergi  in  the  1998/99 
season  shall  be  limited  to  14,500  tons  in 
the  Shag  Rocks  region,  defined  as  the 
area  bounded  by  52''30'S,  40"*W; 
52''30'S,  44"'W;  54''30'S,  40''W  and 
54''30'S,  44''W. 

4.  In  the  event  that  the  catch  of 
Electrona  carlsbergi  is  expected  to 
exceed  20,000  tons  in  the  1998/99 
season,  a  survey  of  stock  biomass  and 
age  structure  shall  be  conducted  during 
that  season  by  the  principal  fishing 
nations  involved.  A  full  report  of  this 
survey  including  data  on  stock  biomass 
(specifically  including  area  surveyed, 
survey  design  and  density  estimates), 
age  structure  and  the  biological 
characteristics  of  the  by-catch  shall  be 
made  available  in  advance  for 
discussion  at  the  1999  meeting  of  the 


Working  Group  on  Fish  Stock 
Assessment. 

5.  The  directed  fishery  for  Electrona 
carlsbergi  in  Statistical  Subarea  48.3 
shall  close  if  the  by-catch  of  any  of  the 
species  named  in  Conservation  Measure 
95/XIV  reaches  its  by-catch  limit  or  if 
the  total  catch  of  Electrona  carlsbergi 
reaches  109,000  tons,  whichever  is 
sooner. 

6.  The  directed  fishery  for  Electrona 
carlsbergi  in  the  Shag  Rocks  region  shall 
close  if  the  by-catch  of  any  of  the 
species  named  in  Conservation  Measure 
95/XIV  reaches  its  by-catch  limit  or  if 
the  total  catch  of  Electrona  carlsbergi 
reaches  14,500  tons,  whichever  is 
sooner. 

7.  If.  in  the  course  of  the  directed 
fishery  for  Electrona  carlsbergi,  the  by- 
catch  in  any  one  haul  of  any  species 
other  than  the  target  spedes 

•  is  greater  than  100  kg  and  exceeds 
5%  of  the  total  catch  of  all  fish  by 
weight,  or 

•  is  equal  to  or  greater  than  2  tons, 

then 

the  fishing  vessel  shall  move  to 
another  fishing  location  at  least  5  n 
miles  distant.*  The  fishing  vessel  shall 
not  return  to  any  point  within  5  n  miles 
of  the  location  where  the  by-catch  of 
species,  other  than  the  target  species, 
exceeded  5%.  for  a  period  of  at  least  five 
days.  2  The  location  where  the  by-catch 
exceeded  5%  is  defined  as  the  path 
followed  by  the  fishing  vessel  from  the 
point  at  which  the  fishing  gear  was  first 
deployed  from  the  fishing  vessel  to  the 
point  at  which  the  fishing  gear  was 
retrieved  by  the  fishing  vessel. 

8.  For  the  purpose  of  implementing 
this  Conservation  Measure: 

(i)  the  Catch  Reporting  System  set  out 
in  Conservation  Measure  40/X  shall 
apply  in  the  1998/99  season; 

Qi)  the  Monthly  Fine-scale  Catch  and 
Effort  Data  Reporting  System  set  out  in 
Conservation  Measure  122/XVI  shall    ■ 
also  apply  in  the  1998/99  season.  For 
the  purposes  of  Conservation  Measure 
122/XVI.  the  target  species  is  Electrona 
carlsbergi.  and  'by-catch  species'  are 
defined  as  any  cephalopod,  crustacean 
or  fish  species  other  than  Electrona 

carlsbergi;  and 

(iii)  the  Monthly  Fine-scale  Biological 
Data  Reporting  System  set  out  in 
Conservation  Measure  121/XVI  shall 
also  apply  in  the  1998/99  season.  For 
the  purposes  of  Conservation  Measure 
121/XVI,  the  target  species  is  Electrona 
carlsbergi,  and  'by-catch  species'  are 
defined  as  any  cephalopod,  crustacean 
or  fish  species  other  than  Electrona 
carlsbergi.  For  the  purposes  of 
paragraph  8(ii)  of  Conservation  Measure 
121/XVI  a  representative  sample  shall 
be  a  minimum  of  500  fish. 
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'  This  provision  is  adopted  pending  the 
adoption  of  a  more  appropriate  definition  of 
a  fishing  location  by  the  Commission. 

2  The  specified  period  is  adopted  in 
accordance  with  the  reporting  period 
specified  in  Conservation  Measure  51/XII, 
pending  the  adoption  of  a  more  appropriate 
period  by  the  Commission. 

Conservation  Measure  156/XVn 

Catch  Limit  on  Dissostichus  eleginoides 
and  Dissostichus  mawsoni  in  Statistical 
Subawa  48.4  for  the  1998/99  Season 

1.  The  total  catch  of  Dissostichus 
eleginoides  in  Statistical  Subarea  48.4  in 
the  1998/99  season  shall  be  limited  to 
28  tons. 

2.  Taking  oi  Dissostichus  mawsoni, 
other  than  for  scientific  research 
purposes,  is  prohibited. 

3.  For  the  purposes  of  the  fishery  for 
Dissostichus  eleginoides  in  Statistical 
Subarea  48.4.  the  1998/99  fishing  season 
is  defined  as  the  period  bom  15  April 

to  31  August  1999.  or  until  the  catch 
limit  for  Dissostichus  eleginoides  in 
Subarea  48.4  is  reached,  or  until  the 
catch  limit  for  Dissostichus  eleginoides 
in  Subarea  48.3.  as  specified  in 
Conservation  Measure  154/XVII.  is 
reached,  whichever  is  sooner. 

4.  Each  vessel  participating  in  the 
Dissostichus  eleginoides  fishery  in 
Statistical  Subarea  48.4  in  the  1998/99 
season  shall  have  at  least  one  scientific 
observer  appointed  in  accordance  with 
the  CCAMLR  Scheme  of  International 
Scientific  Observation,  on  board 
throughout  all  fishing  activities  within 
the  fishing  period. 

5.  For  the  purpose  of  implementing 
this  Conservation  Measure: 

(i)  the  Five-day  Catch  and  Effort 
Reporting  System  set  out  in 
Conservation  Measure  51/XII  shall 
apply  in  the  1998/99  season, 
commencing  on  15  April  1999;  and  (ii) 
the  Monthly  Fine-scale  Catch  and  Effort 
Data  Reporting  System  set  out  in 
Conservation  Measure  122/XVI  shall 
apply  in  the  1998/99  season, 
commencing  on  15  April  1999.  Data 
shall  be  reported  on  a  haul-by-haul 
basis.  For  the  purposes  of  ConservaUon 
Measure  122/XVI.  the  target  species  is 
Dissostichus  eleginoides.  and  'by-catch 
species'  are  defined  as  any  species  other 
than  Dissostichus  eleginoides. 

6.  Fine-scale  biological  data,  as 
required  under  Conservation  Measure 
121/XVI  shall  be  collected  and 
recorded.  Such  data  shall  be  reported  in 
accordance  with  the  Scheme  of 
hitemational  Scientific  Observation 

7.  Directed  fishinfe  shall  be  by 
longlines  only.  The  use  of  all  other 
methods  of  directed  fishing  for 
Dissostichus  eleginoides  in  Statistical 
Subarea  48.4  shall  be  prohibited. 


Conservation  Measures  157^CVII  '-2 

Limitation  of  the  By-catch  in  Statistical 
Division  58.5.2  in  the  1998/99  Fishing 
Season 

1.  There  shall  be  no  directed  fishing 
for  any  species  other  than  Dissostichus 
eleginoides  and  Champsocephalus 
gunnari  in  Statistical  Division  58.5.2  in 
the  1998/99  fishing  season. 

2.  In  directed  fisheries  in  Statistical 
Division  58.5.2  in  the  1998/99  fishing 
season,  the  by-catch  of  Channichthys 
rhinoceratus  shall  not  exceed  150  tons, 
and  the  by-catch  of  Lepidonotothen 
squamifrons  shall  not  exceed  80  tons. 

3.  The  by-catch  of  any  fish  species  not 
mentioned  in  paragraph  2.  and  for 
which  there  is  no  other  catch  limit  in 
force,  shall  not  exceed  50  tons  in 
Statistical  Division  58.5.2. 

4.  If,  in  the  course  of  a  directed 
fishery,  the  by-catch  in  any  one  haul  of 
any  by-catch  species  for  which  by-catch 
limitations  apply  under  this 
Conservation  Measure  is  equal  to,  or 
greater  than  2  tons,  then  the  fishing 
vessel  shall  not  fish  using  that  method 
of  fishing  at  any  point  within  5  n  miles ' 
of  the  location  where  the  by-catch 
exceeded  2  tons  for  a  period  of  at  least 
five  days.2  The  location  where  the  by- 
catch  exceeded  2  tons  is  defined  as  the 
path  followed  by  the  fishing  vessel  fi-om 
the  point  at  which  the  fishing  gear  was 
first  deployed  fit)m  the  fishing  vessel  to 
the  point  at  which  the  fishing  gear  was 
retrieved  by  the  fishing  vessel. 

'  This  provision  is  adopted  pending  the 
adoption  of  a  more  appropriate  definition  of 
a  fishing  location  by  the  Commission. 

2  The  specified  period  is  adopted  in 
accordance  with  the  reporting  period 
specified  in  Conservation  Measure  51/XII. 
pending  the  adoption  of  a  more  appropriate 
period  by  the  Commission. 

Conservation  Measure  158/XVn 

Fishery  for  Dissostichus  eleginoides  in 
Statistical  Division  58.5.2  for  the  1998/ 
99  Season 


1.  The  total  catch  of  Dissostichus 
eleginoides  in  Statistical  Division  58.5.2 
shall  be  Umited  to  3  690  tons  in  the 
1998/99  season. 

2.  For  the  purpose  of  this  fishery  for 
Dissostichus  eleginoides,  the  1998/99 
fishing  season  is  defined  as  the  period 
fit)m  7  November  1998  to  30  November 
1999. 

3.  Pishing  shall  cease  if  the  by-catch 
of  any  species  reaches  its  by-catch  limit 
as  detailed  in  Conservation  Measure 
157/XVII. 

4.  The  catch  limit  may  only  be  taken 
by  trawling. 

5.  Each  vessel  participating  in  the 
fishery  for  Dissostichus  eleginoides  in 
Statistical  Division  58.5.2  shall  have  at 


least  one  scientific  observer,  and 
include,  if  available,  one  appointed  in 
accordance  with  the  CCAMLR  Scheme 
of  International  Scientific  Observation, 
on  board  throughout  all  fishing 
activities. 

6.  Each  vessel  operating  in  the  fishery 
for  Dissostichus  eleginoides  in 
Statistical  Division  58.5.2  shall  be 
required  to  operate  a  VMS  at  all  times, 
in  accordance  with  Conservation 
Measure  148/XVII. 

7.  A  ten-day  catch  and  effort  reporting 
system  shall  be  implemented: 

(i)  for  the  purpose  of  implementing 
this  system,  the  calendar  month  shall  be 
divided  into  three  reporting  periods  viz: 
day  1  to  day  10.  day  11  to  day  20.  day 
21  to  the  last  day  of  the  month.  These 
reporting  periods  are  hereinafter 
referred  to  as  periods  A,  B  and  C; 
(ii)  at  the  end  of  each  reporting 
period,  each  Contracting  Party 
participating  in  the  fishery  shall  obtain 
nt)m  each  of  its  vessels  its  total  catch 
and  total  days  and  hours  fished  for  die 
period  and  shall,  by  electronic 
ti^nsmission.  cable,  telex  or  facsimile, 
transmit  the  aggregated  catch  and  days 
and  hours  fished  for  its  vessels  so  as  to 
reach  the  Executive  Secretary  not  later 
than  the  end  of  the  next  reporting 
period: 

(iii)  a  report  must  be  submitted  by 
every  Contracting  Party  taking  part  in 
the  fishery  for  each  reporting  period  for 
the  duration  of  the  fishery,  even  if  no 
catches  are  taken; 

(iv)  the  catch  of  Dissostichus 
eleginoides  and  of  all  by-catch  species 
must  be  reported; 

(v)  such  reports  will  specify  the 
month  and  reporting  period  (A.  B  and 
C)  to  which  each  report  refers; 

(vi)  immediately  after  the  deadline 
has  passed  for  receipt  of  the  reports  for 
each  period,  the  Executive  Secretary 
shall  notify  all  Conti^cting  Parties 
engaged  in  fishing  activities  in  the 
division  of  tiie  total  catch  taken  during 
the  reporting  period  and  the  total 
aggregate  catch  for  the  season  to  date; 
and  (vii)  at  the  end  of  every  three 
reporting  periods,  the  Executive 
Secretary  shall  inform  all  Conti«cting 
Parties  of  die  total  catch  taken  during 
the  three  most  recent  reporting  periods 
and  the  total  aggregate  catch  for  the 
season  to  date. 

8.  A  fine-scale  effort  and  biological 
data  reporting  system  shall  be 
implemented: 

(i)  the  scientific  observer(s)  aboard 
each  vessel  shall  collect  the  data 
required  to  complete  the  CCAMLR  fine- 
scale  catch  and  effort  data  form  Cl, 
latest  version.  These  data  shall  be 
submitted  to  the  CCAMLR  Secretariat 
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not  later  than  one  month  after  the  vessel 
returns  to  port; 

(ii)  the  catch  of  Dissostichus 
eleg^noides  and  all  by-catch  species 
must  be  reported; 

(iii)  the  numbers  of  seabirds  and 
marine  mammals  of  each  species  caught 
and  released  or  killed  must  be  reported; 

(iv)  the  scientific  observer(s)  aboard 
each  vessel  shall  collect  data  on  the 
length  composition  from  representative 
samples  of  Dissostichus  eleginoides  and 
by-catch  species: 

(a)  length  measurements  shall  be  to 
the  nearest  centimeter  below; 

(b)  representative  samples  of  length 
composition  shall  be  taken  from  each 
fine-scale  grid  rectangle  (0.5"  latitude  by 
1"  longitude)  fished  in  each  calendar 
month;  and  (v)  the  above  data  shall  be 
submitted  to  the  CCAMLR  Secretariat 
not  later  than  one  month  after  the  vessel 
returns  to  port. 

9.  The  total  number  and  weight  of 
Dissostichus  eleginoides  discarded, 
including  those  with  the  jellymeat 
condition,  shall  be  reported.  These  fish 
will  count  towards  the  total  allowable 
catch. 

Conservation  Measure  ISO^VII  ■•  2 

Fishery  for  ChampsocephaJus  gunnari 
in  Statistical  Division  56.5.2  in  the 
1998/99  Fishing  Season 

1.  The  total  catch  for 
Champsocephalus  gunnari  in  Statistical 
Division  58.5.2  shall  be  limited  to  1  160 
tons  in  the  1998/99  fishing  season. 

2.  Areas  in  Statistical  Division  58.5.2 
outside  that  defined  in  paragraph  4 
below  shall  be  closed  to  directed  fishing 
for  Champsocephalus  gunnari. 

3.  Fishing  shall  cease  if  the  by-catch 
of  any  of  the  species  reaches  its  by-catch 
limit  as  detailed  in  Conservation 
Measure  157/XVn. 

4.  For  the  purpose  of  this  fishery  for 
Champsocephalus  gunnari,  the  area 
open  to  the  fishery  is  defined  as  that 

Eortion  of  Statistical  Division  58.5.2  that 
es  within  the  area  enclosed  by  a  line: 

(i)  starting  at  the  point  where  the 
meridian  of  longitude  72''15'E  intersects 
the  Australia-France  Maritime 
Delimitation  Agreement  Boundary  then 
south  along  the  meridian  to  its 
intersection  with  the  parallel  of  latitude 
53'25'S; 

(ii)  then  east  along  that  parallel  to  its 
intersection  with  the  meridian  of 
ongitude  74°E; 

(iii)  then  northeasterly  along  the 
^odesic  to  the  intersection  of  the 
parallel  of  latitude  52°40'S  and  the 
neridian  of  longitude  76'E; 
I    (iv)  then  north  along  the  meridian  to 
its  intersection  with  the  parallel  of 
latitude  52'>S; 


(v)  then  northwesterly  along  the 
geodesic  to  the  intersection  of  the 
parallel  of  latitude  51''S  with  the 
meridian  of  longitude  74'30'E;  and  (vi) 
then  southwesterly  along  the  geodesic  to 
the  point  of  commencement. 

A  chart  illustrating  the  above 
definition  is  appended  to  this 
Conservation  Measure  (Annex  159/ A). 

5.  For  the  purposes  of  this  fishery  for 
Champsocephalus  gunnari,  the  1998/99 
fishing  season  is  defined  as  the  period 
fium  7  November  1998  to  30  November 
1999. 

6.  The  catch  limit  may  only  be  taken 
by  trawling. 

7.  Where  any  haul  contains  more  than 
100  kg  of  Champsocephalus  gunnari, 
and  more  than  10%  of  the 
Champsocephalus  gunnari  by  number 
are  smaller  than  240  mm  total  length, 
the  fishing  vessel  shall  move  to  another 
fishing  location  at  least  5  n  miles 
distant.  >  The  fishing  vessel  shall  not 
return  to  any  point  within  5  n  miles  of 
the  location  where  the  catch  of  small 
Champsocephalus  gunnari  exceeded 
10%  for  a  period  of  at  least  five  days.^ 
The  location  where  the  catch  of  small 
Champsocephalus  gunnari  exceeded 
10%  is  defined  as  the  path  followed  by 
the  fishing  vessel  from  the  point  at 
which  the  fishing  gear  was  first 
deployed  fi-om  the  fishing  vessel  to  the 
point  at  which  the  fishing  gear  was 
retrieved  by  the  fishing  vessel. 

8.  Each  vessel  participating  in  the 
fishery  shall  have  at  least  one  scientific 
observer,  and  include,  if  available,  one 
appointed  in  accordance  with  the 
CCAMLR  Scheme  of  International 
Scientific  Observation,  on  board 
throughout  all  fishing  activities. 

9.  Each  vessel  operating  in  the  fishery 
for  Champsocephalus  gunnari  in 
Statistical  Division  58.5.2  shall  be 
required  to  operate  a  VMS  at  all  times, 
in  accordance  with  Conservation 
Measure  148/XVII. 

10.  A  ten-day  catch  and  effort 
reporting  system  shall  be  implemented: 

(i)  for  the  purpose  of  implementing 
this  system,  the  calendar  month  shalfbe 
divided  into  three  reporting  periods, 
viz:  day  1  to  day  10,  day  11  to  day  20 
and  day  21  to  the  last  day  of  the  month. 
The  reporting  periods  are  hereafter 
referred  to  as  periods  A,  B  and  C; 

(ii)  at  the  end  of  each  reporting 
period,  each  Contracting  Party 
participating  in  the  fishery  sl^ll  obtain 
from  each  of  its  vesseb  its  total  catch 
and  total  days  and  hours  fished  for  that 
period  and  shall,  by  cable,  telex, 
facsimile  or  electronic  transmission, 
transmit  the  aggregated  catch  and  days 
and  hours  fished  for  its  vessels  so  as  to 
reach  the  Executive  Secretary  no  later 


than  the  end  of  the  next  reporting 
period; 

(iii)  a  report  must  be  submitted  by 
every  Contracting  Party  taking  part  in 
the  fishery  for  each  reporting  period  for 
the  duration  of  the  fishery,  even  if  no 
catches  are  taken; 

(iv)  the  catch  of  Champsocephalus 
gunnari  and  of  all  by-catch  species  must 
be  reported; 

(v)  such  reports  shall  specify  the 
month  and  reporting  period  (A,  B  and 
C)  to  which  each  report  refers; 

(vi)  immediately  after  the  deadline 
has  passed  for  receipt  of  the  reports  for 
each  period,  the  Executive  Secretary 
shall  notify  all  Contracting  Parties 
engaged  in  fishing  activities  in  the 
division  of  the  total  catch  taken  during 
the  reporting  period  and  the  total 
^Sgi^Bte  catch  for  the  season  to  date; 
and  (vii)  at  the  end  of  every  three 
reporting  periods,  the  Executive 
Secretary  shall  inform  all  Contracting 
Parties  of  the  total  catch  taken  during 
the  three  most  recent  reporting  periods 
and  the  total  aggregate  catch  for  the 
season  to  date. 

11.  A  fine-scale  effort  and  biological 
data  reporting  system  shall  be 
implemented: 

(!)  the  scientific  observers)  aboard 
each  vessel  shall  collect  the  data 
required  to  complete  the  CCAMLR  fine- 
scale  catch  and  effort  data  form  Cl, 
latest  version.  These  data  shall  be 
submitted  to  the  CCAMLR  Secretariat 
not  later  than  one  month  after  the  vessel 
returns  to  port; 

(ii)  the  catch  of  Champsocephalus 
gunnari  and  of  all  by-catch  species  must 
be  reported; 

(iii)  the  numbers  of  seabirds  and 
marine  mammals  of  each  species  caught 
and  released  or  killed  must  be  reported: 

(iv)  the  scientific  observer(8)  aboard 
each  vessel  shall  collect  data  on  the 
length  composition  from  representative 
samples  of  Champsocephalus  gunnari 
and  by-catch  species: 

(a)  length  measurements  shall  be  to 
the  nearest  centimeter  below;  and  (b) 
representative  samples  of  length 
composition  shall  be  taken  from  each 
fine-scale  grid  rectangle  (0.5°  latitude  by 
1**  longitude)  fished  in  each  calendar 
month;  and  (v)  the  above  data  shall  be 
submitted  to  the  CCAMLR  Secretariat 
not  later  than  one  month  after  the  vessel 
returns  to  port. 

^  1  This  provision  is  adopted  pending  the 
adoption  of  a  more  appropriate  derinition  of 
a  fishing  location  by  the  Commission. 

2  The  specified  period  is  adopted  in 
accordance  with  the  repxirting  pteriod 
specified  in  Conservation  Measure  Sl/XII, 
pending  the  adoption  of  a  more  appropriate 
period  by  the  Commission. 
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Annex  159/A 

Chart  of  the  Heard  Island  Plateau 

Conservation  Measure  160/XVII  * 

Prohibition  of  Directed  Fishing  for 
Dissostichus  eleginoides  in  Statistical 
Subarea  58.7 

Taking  of  Dissostichus  eleginoides, 
other  than  for  scientific  research 
purposes  in  accordance  with 
Conservation  Measure  64/XII,  is 
prohibited  in  Statistical  Subarea  58.7 
from  7  November  1998.  This  prohibition 
shall  apply  until  at  least  such  time  that 
a  survey  of  the  Dissostichus  eleginoides 
stock  in  this  subarea  is  carried  out,  its 
results  reported  to  and  analyzed  by  the 
Working  Group  on  Fish  Stock 
Assessment  and  a  decision  that  the 
fishery  be  reopened  is  made  by  the 
Commission  based  on  the  advice  of  the 
Scientific  Committee. 

*  Except  for  waters  adjacent  to  the  Prince 
Edward  Islands 

Conservation  Measure  161^VII  *-^' 

General  Measures  for  New  and 
Exploratory  Longline  Fisheries  for 
Dissostichus  spp.  in  the  Convention 
Area  for  the  1998/99  Season 

The  Commission, 

Noting  the  need  for  the  distribution  of 
fishing  effort  and  appropriate  catch 
levels  in  fine-scale  rectangles'  in  these 
new  fisheries, 

hereby  adopts  the  following 
Conservation  Measure: 

1.  Fishing  should  take  place  over  as 
large  a  geographical  and  bathymetric 
range  as  possible  to  obtain  the 
information  necessary  to  determine 
fishery  potential  and  to  avoid  over- 
concentration  of  catch  and  effort.  To 
this  end,  fishing  in  any  fine-scale 
rectangle  shall  cease  when  the  reported 
catch  reaches  100  tons  and  that 
rectangle  shall  be  closed  to  fishing  for 
the  remainder  of  the  season.  Fishing  in 
any  fine-scale  rectangle  shall  be 
restricted  to  one  vessel  at  any  one  time. 

2.  In  order  to  give  effect  to  paragraph 
1  above: 

(i)  the  precise  geographic  position  of 
the  mid-point  between  the  start  and  end 
of  the  longline  shall  be  determined 
using  appropriate  means; 

(ii)  catch  and  effort  information  for 
each  species  by  fine-scale  rectangle 
shall  be  reported  to  the  Executive 
Secretary  every  five  days  using  the  Five- 
Day  Catch  and  Effort  Reporting  System 
set  out  in  Conservation  Measure  51/XII: 
and 

(iii)  the  Secretariat  shall  notify 
Contracting  Parties  participating  in 
these  fisheries  when  the  total  longline 
catch  for  Dissostichus  eleginoides  and 


Dissostichus  mawsoni  combined  in  any 
fine-scale  rectangle  exceeds  100  tons. 

3.  The  by-catch  of  any  species  in  the 
new  and  exploratory  fisheries  other  than 
Dissostichus  spp.  in  the  Statistical 
Subareas  and  Divisions  concerned  shall 
be  limited  to  50  tons. 

4.  The  total  number  and  weight  of 
Dissostichus  eleginoides  and 
Dissostichus  mawsoni  discarded, 
including  those  with  the  'jellymeat' 
condition,  shall  be  reported. 

5^.  Each  vessel  participating  in  the 
new  and  exploratory  fisheries  for 
Dissostichus  spp.  during  the  1998/99 
season  shall  have  on  board  at  least  one 
scientific  observer,  appointed  in 
accordance  with  the  CCAMLR  Scheme 
of  International  Scientific  Observation, 
throughout  all  fishing  activities  within 
the  fishing  season. 

6.  The  data  collection  plan  (Annex 
161/A)  shall  be  implemented.  Data 
collected  pursuant  to  the  plan  for  the 
period  up  to  31  August  1999  shall  be 
reported  to  CCAMLR  by  30  September 
1999  so  that  the  data  will  be  available 
to  the  1999  meeting  of  the  Working 
Group  on  Fish  Stock  Assessment.  Such 
data  taken  after  31  August  shall  be 
reported  to  CCAMLR  not  later  than 
three  months  after  the  closure  of  the 
fishery. 

*  Except  for  waters  adjacent  to  the 
Keiguelen  and  Crozet  Islands 

2  Except  for  waters  adjacent  to  the  Prince 
Edward  Islands 

3  A  fine-scale  rectangle  is  defined  as  an 
area  of  0.5"  latitude  by  1°  longitude  with 
respect  to  the  northwest  comer  of  the 
Statistical  Subarea  or  Division.  The 
identification  of  each  rectangle  is  by  the 
latitude  of  its  northernmost  boundary  aiid  the 
longitude  of  the  boundary  closest  to  0°. 

Annex  161/A 

Data  Collection  Plan  for  New  and 
Exploratory  Longline  Fisheries 

1.  All  vessels  will  comply  with 
conditions  set  by  CCAMLR.  These 
include  five-day  catch  and  effort 
reporting  system  (Conservation  Measure 
51/XII)  and  monthly  fine-scale  effort 
and  biological  data  reporting  system 
(Conservation  Measures  121/XVl  and 
122/XVI)  will  be  followed. 

2.  All  data  required  by  the  CCAMLR 
Scientific  Observers  Manual  for  finfish 
fisheries  will  be  collected.  These 
include: 

(i)  haul-by-haul  catch  and  catch  per 
effort  by  species; 

(ii)  haul-by-haul  length  fi«quency  of 
common  species; 

(iii)  sex  and  gonad  state  of  common 
species; 

(iv)  diet  and  stomach  fullness; 

(v)  scales  and/or  otoliths  for  age 
determination; 


(vi)  by-catch  of  fish  and  other 
organisms;  and 

(vii)  observation  on  occurrence  and 
incidental  mortality  of  seabirds  and 
mammals  in  relation  to  fishing 
operations. 

3.  Data  specific  to  longline  fisheries 
will  be  collected.  These  include: 

(i)  number  of  fish  lost  at  surface; 

(ii)  nimiber  of  hooks  set; 

(iii)  bait  type; 

(iv)  baiting  success  (%); 

(v)  hook  type; 

(vi)  setting,  soak,  and  hauling  times; 

(vii)  sea  depth  at  each  end  of  line  on 
hauling;  and 

(viii)  bottom  type. 

Conservation  Measure  162/XVII 

New  Longline  Fishery  for  Dissostichus 
eleginoides  and  Dissostichus  mawsoni 
in  Statistical  Subarea  48.6  in  the  1998/ 
99  Season 

The  Commission, 

Welcoming  the  notification  of  South 
Africa  of  its  intention  to  conduct  a  new 
longline  fishery  in  Statistical  Subarea 
48.6  for  Dissostichus  eleginoides  and 
Dissostichus  mawsoni  in  the  1998/99 
fishing  season, 

hereby  adopts  the  following 
Conservation  Measure  in  accordance 
with  Conservation  Measiu«  65/XII: 

1.  Fishing  for  Dissostichus  eleginoides 
and  Dissostichus  mawsoni  in  Statistical 
Subarea  48.6  shall  be  limited  to  the  new 
longline  fishery  by  South  Africa.  The 
fishery  shall  be  conducted  by  South 
African  flagged  vessels  using  longlining 
only. 

2.  The  precautionary  catch  limit  for 
this  new  longline  fishery  in  Statistical 
Subarea  48.6  shall  be  limited  td  707  tons 
of  Dissostichus  spp.  north  of  60''S,  and 
495  tons  of  Dissostichus  spp.  south  of 
eO'S.  In  the  event  that  either  limit  is 
reached,  the  relevant  fishery  shall  be 
closed. 

3.  For  the  purpose  of  this  new 
longline  fishery,  the  1998/99  fishing 
season  to  the  north  of  60°S  is  defined  as 
the  period  from  1  March  to  31  August 
1999.  The  1998/99  fishing  season  south 
of  eo'S  is  defined  as  the  period  from  15 
February  1999  to  15  October  1999. 

4.  The  new  longline  fishery  for  the 
above  species  shall  be  carried  out  in 
accordance  with  Conservation  Measures 
29/XVI  and  161/XVII. 

5.  Each  vessel  participating  in  this 
new  longline  fishery  will  be  required  to 
operate  a  VMS  at  all  times,  in 
accordance  with  Conservation  Measure 
148/XVII. 
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Conservation  Measure  163/XVn 

New  Longline  Fishery  for  Dissostichus 
spp.  in  Statistical  Division  58.4.3 
Outside  Areas  Under  National 
Jurisdictions  in  the  1998/99  Season 

The  Commission, 

Welcoming  the  notification  of  France 
of  its  intention  to  conduct  a  new 
longUne  fishery  in  Statistical  Division 
58.4.3  outside  areas  under  national 
jurisdictions  for  Dissostichus  spp.  in  the 
1998/99  fishing  season, 
hereby  adopts  the  following 
Conservation  Measiu«  in  accordance 
with  Conservation  Measiue  65/XII: 

1.  Fishing  for  Dissostichus  spp.  in 
Statistical  Division  58.4.3  outside  areas 
under  national  jurisdictions  shall  be 
limited  to  the  new  longline  fishery  by 
France.  The  fishery  shall  be  conducted 
by  French  flagged  vessels  using 
longlining  only. 

2.  The  precautionary  catch  limit  for 
this  new  longline  fishery  in  Statistical 
Division  58.4.3  shall  be  limited  to  700 
tons  of  Dissostichus  spp.  north  of  BO^S. 
In  the  event  that  this  limit  is  reached, 
the  fishery  shall  be  closed. 

3.  For  the  piupose  of  this  new 
longline  fishery,  the  1998/99  fishing 
season  to  the  north  of  BO'S  is  defined  as 
the  period  fit>m  15  April  to  31  August 
1999. 

4.  The  new  longline  fishery  for  the 
above  species  shall  be  carried  out  in 
accordance  with  Conservation  Measures 
29/XVI  and  161/XVII. 

5.  Each  vessel  participating  in  this 
new  longhne  fishery  will  be  required  to 
operate  a  VMS  at  all  times,  in 
accordance  with  Conservation  Measure 
148/XVII. 

Conservation  Measure  164/XVII  * 

New  Longline  Fisheries  for  Dissostichus 
eleginoides  in  Statistical  Division  58.4.4 
in  the  1998/99  Season 

The  Commission, 

Welcoming  the  notifications  of 
France,  South  Africa,  Spain  and 
Jruguay  of  their  intention  to  conduct 
lew  longline  fisheries  in  Statistical 
division  58.4.4  for  Dissostichus 
ileginoides  in  the  1998/99  season, 
lereby  adopts  the  following 
!k)nservation  Measure  in  accordance 
with  Conservation  Measure  31/X: 

1.  Fishing  for  Dissostichus  elegfnoides 
n  Statistical  Division  58.4.4  shall  be 
imited  to  the  new  longline  fisheries  by 
'ranee.  South  Afirica,  Spain  and 
Jruguay.  The  fisheries  shall  be 
:onducted  by  French,  South  African, 
Spanish  and  Uruguayan  flagged  vessels 
ising  longlining  only. 

2.  The  precautionary  catch  for 
Statistical  Division  58.4.4  shall  be 


limited  to  572  tons  of  Dissostichus  spp. 
north  of  60°S,  to  be  taken  by  longlining. 
In  the  event  that  this  limit  is  readied, 
the  fisheries  shall  be  closed. 

3.  For  the  purpose  of  these  new 
longline  fisheries,  the  1998/99  fishing 
season  is  defined  as  the  period  from  15 
April  to  31  August  1999. 

4.  The  new  longline  fisheries  for  the 
above  species  shall  be  carried  out  in 
accordance  with  Conservation  Measures 
29/XVI  and  161/XVn. 

5.  Each  vessel  participating  in  these 
new  longline  fisheries  will  be  required 
to  operate  a  VMS  at  all  times,  in 
accordance  with  Conservation  Measure 
148/XVII. 

'  Except  for  waters  adjacent  to  the  Prince 
Edward  Islands 

Conservation  Measure  165/XVII 

Exploratory  Fishery  for  Martial ia 
hyadesi  in  Statistical  Subarea  48.3  in 
the  1998/99  Season 

The  Commission  hereby  adopts  the 
following  Conservation  Measure  in 
accordance  with  Conservation  Measures 
7/V  and  65/XII: 

1..  The  total  catch  of  Martialia  hyadesi 
in  the  1998/99  season  shall  be  limited 
to  2,500  tons. 

2.  For  the  purposes  of  this  exploratory 
fishery,  the  fishing  season  is  defined  as 
the  period  from  7  November  1998  to  30 
November  1999  or  until  the  catch  limit 
is  reached,  whichever  is  sooner. 

3.  For  the  purposes  of  implementing 
this  Conservation  Measure: 

(i)  the  Ten-day  Catch  and  Effort 
Reporting  System,  as  set  out  in 
Conservation  Measure  61/XII  shall 
apply; 

(ii)  the  data  required  to  complete  the 
CCAMLR  standard  fine-scale  catch  and 
effort  data  form  for  squid  jig  fisheries 
(Form  C3)  shall  be  reported  from  each 
vessel.  These  data  shall  include 
numbers  of  seabirds  and  marine 
mammals  of  each  species  caught  and 
released  or  killed.  These  data  shall  be 
reported  to  CCAMLR  by  31  August  1999 
for  catches  taken  prior  to  31  July  1999; 
and 

(iii)  data  on  catches  taken  between  31 
July  1999  and  31  August  1999  shall  be 
reported  to  CCAMLR  by  30  September 
1999  so  that  the  data  will  be  available 
to  the  1999  meeting  of  the  Working 
Group  on  Fish  Stock  Assessment. 

4.  Each  vessel  participating  in  this 
exploratory  fishery  for  Martialia  hyadesi 
in  Statistical  Subarea  48.3  during  the 
1998/99  season  shall  have  at  least  one 
scientific  observer  appointed  in 
accordance  with  the  CCAMLR  Scheme 
of  International  Scientific  Observation 
on  board  throughout  all  fishing 
activities  in  this  subarea. 


5.  The  data  collection  plan  in  Annex 
165/A  shall  be  implemented.  Data 
collected  pursuant  to  the  plan  for  the 
period  up  to  31  August  1999  shall  be 
reported  to  CCAMLR  by  30  September 
1999  so  that  the  data  will  be  available 
to  the  1999  meeting  of  the  Working 
Group  on  Fish  Stock  Assessment.  Such 
data  taken  after  31  August  shall  be 
reported  to  CCAMLR  not  later  than 
three  months  after  the  closure  of  the 
fishery. 

Annex  165/A 

Data  Collection  Plan  for  Exploratory 
Squid  (Martialia  Hyadesi)  Fisheries  in 
Statistical  Subarea  48.3 

1.  All  vessels  will  comply  with 
conditions  set  by  CCAMLR.  These 
include  data  required  to  complete  the 
data  form  (Form  TAC)  for  the  Ten-day 
Catch  and  Effort  Reporting  System,  as 
specified  by  Conservation  Measure  61/ 
XII;  and  data  required  to  complete  the 
CCAMLR  standard  fine-scale  catch  and 
effort  data  form  for  a  squid  jig  fishery 
(Form  C3).  This  includes  numbers  of 
seabirds  and  marine  mammals  of  each 
species  Caught  and  released  or  killed. 

2.  All  data  required  by  the  CCAMLR 
Scientific  Observers  Manual  for  squid 
fisheries  will  be  collected.  These 
include: 

(i)  vessel  %nd  observer  program  details 
(Form  SI): 

(ii)  catch  information  (Form  S2);  and 
4iii)  biological  data  (Form  S3). 

Conservation  Measure  166/XVn  '-^ 

Exploratory  Trawl  Fishery  for 
Dissostichus  spp.  in  Statistical  Division 
58.4.1  in  the  1998/99  Season 

The  Commission, 

Welcoming  the  notification  of 
Australia  of  its  intention-to  conduct  an 
exploratory  trawl  fishery  in  Statistical 
Division  58.4.1  west  of  90*'E  in  the 
1998/99  season, 
hereby  adopts  the  following 
Conservation  Measure  in  accordance 
with  Conservation  Measure  65/XII: 

1.  Fishing  for  Dissostichus  spp.  by 
trawl  in  Statistical  Division  58.4.1west 
of  90°E  shall  be  limited  to  the 
exploratory  fishery  by  Australian 
flagged  vessels. 

2.  The  total  catch  of  Dissostichus  spp. 
in  the  1998/99  season  taken  by  the  trawl 
method  shall  not  exceed  261  tons. 

3.  For  the  purposes  of  this  exploratory 
trawl  fishery,  the  1998/99  fishing  season 
is  defined  as  the  period  from  7 
November  1998  to  30  November  1999  or 
until  the  catch  limit  is  reached, 
whichever  is  the  sooner. 

4.  Each  vessel  participating  in  this 
exploratory  trawl  fishery  for 
Dissostichus  spp.  in  Statistical  Division 
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58.4.1  west  of  QO'E  in  the  1998/99 
season  shall  have  at  least  one  scientific 
observer  appointed  in  accordance  with 
the  CXLAMLR  Scheme  of  International 
Scientific  Observation  on  board 
throughout  all  fishing  activities  within 
this  division. 

5.  Each  vessel  operating  in  this 
exploratory  trawl  fishery  for 
Dissostichus  spp.  in  Statistical  Division 
58.4.1  west  of  90°E  shall  be  required  to 
operate  a  VMS  at  all  times,  in 
accordance  with  Conservation  Measure 
148/XVII. 

6.  For  the  purpose  of  implementing 
this  Conservation  Measure: 

(i)  the  Five-day  Catch  and  Effort 
Reporting  System  set  out  in 
Conservation  Measure  51/XII  shall 
apply;  and 

(ii)  the  monthly  fine-scale  biological 
data,  as  required  imder  Conservation 
Measure  121/XVI,  shall  be  recorded  and 
reported  in  accordance  with  the  System 
of  International  Scientific  Observation. 

7.  (i)  There  shall  be  no  directed 
fishing  for  any  species  other  than 
Dissostichus  spp. 

(ii)  The  by-catch  of  any  fish  species 
other  than  Dissostichus  spp.  shall  not 
exceed  50  tons. 

(iii)  If,  in  the  course  of  a  directed 
fishery,  the  by-catch  in  any  one  haul  of 
any  by-catch  species  for  which  by-catch 
limitations  apply  under  this 
Conservation  Measure  is  equal  to.  or 
greater  than  2  tons,  then  the  fishing 
vessel  shall  not  fish  using  that  method 
of  fishing  at  any  point  within  5  n  miles  ^ 
of  the  location  where  the  by-catch 
exceeded  2  tons  for  a  period  of  at  least 
five  days2.  The  location  where  the  by- 
catch  exceeded  2  tons  is  defined  as  the 
path  followed  by  the  fishing  vessel  from 
the  point  at  which  the  fishing  gear  was 
first  deployed  from  the  fishing  vessel  to 
the  point  at  which  the  fishing  gear  was 
retrieved  by  the  fishing  vessel. 

8.  The  total  number  and  weight  of 
Dissostichus  spp.  discarded,  including 
those  with  the  jellymeat  condition,  shall 
be  reported.  These  fish  will  coimt 
towards  the  total  allowable  catch. 

9.  The  data  collection  plan  in 
Conservation  Measiue  167/XVII  for 
BANZARE  Bank  as  a  whole  shall  be 
implemented  and  the  results  reported  to 
CCAMLR  not  later  than  three  months 
after  the  closiure  of  the  fishery. 

*  This  provision  is  adopted  pending  the 
adoption  of  a  more  appropriate  definition  of 
a  fishing  location  by  the  Commission. 

^The  specified  period  is  adopted  in 
accordance  with  the  reporting  period 
specified  in  Conservation  Measure  51/XII, 
pwnding  the  adoption  of  a  more  appropriate 
period  by  the  Commission. 


Conservation  Measure  167/XVn  '-^ 

Exploratory  Trawl  Fishery  for 
Dissostichus  spp.  in  Statistical  Division 
58.4.3  in  the  1998/99  Season 

The  Commission, 

Welcoming  the  notification  of 
Australia  of  its  intention  to  conduct  an 
exploratory  trawl  fishery  in  Statistical 
Division  58.4.3  in  the  1998/99  season, 
hereby  adopts  the  following 
Conservation  Measure  in  accordance 
with  Conservation  Measiu-e  65/XII: 

1.  Fishing  for  Dissostichus  spp.  by 
trawl  in  Statistical  Division  58.4.3  shall 
be  limited  to  the  exploratory  fishery  by 
Australian  flagged  vessels. 

2.  The  total  catch  of  Dissostichus  spp. 
in  the  1998/99  season  taken  by  the  trawl 
method  shall  not  exceed  625  tons. 

3.  For  the  purposes  of  this  exploratory 
trawl  fishery,  the  1998/99  fishing  season 
is  defined  as  the  period  fi-om  7 
November  1998  to  30  November  1999  or 
until  the  catch  limit  is  reached, 
whichever  is  the  sooner. 

4.  Each  vessel  participating  in  this 
exploratory  trawl  fishery  for 
Dissostichus  spp.  in  Statistical  Division 
58.4.3  in  the  1998/99  season  shall  have 
at  least  one  scientific  observer 
appointed  in  accordance  with  the 
CCAMLR  Scheme  of  International 
Scientific  Observation  on  board 
throughout  all  fishing  activities  within 
this  division. 

5.  Each  vessel  operating  in  this 
exploratory  trawl  fishery  for 
Dissostichus  spp.  in  Statistical  Division 
58.4.3  shall  be  required  to  operate  a 
VMS  at  all  times,  in  accordance  with 
Conservation  Measure  148/XVII. 

6.  For  the  purpose  of  implementing 
this  Conservation  Measure: 

(i)  the  Five-day  Catch  and  Effort 
Reporting  System  set  out  in 
Conservation  Measure  51/Xn  shall 
apply;  and 

(ii)  the  monthly  fine-scale  biological 
data,  as  required  under  Conservation 
Measure  121/XVI,  shall  be  recorded  and 
reported  in  accordance  with  the  System 
of  International  Scientific  Observation. 

7.  (i)  There  shall  be  no  directed 
fishing  for  any  species  other  than 
Dissostichus  spp. 

(ii)  The  by-catch  of  any  fish  species 
other  than  Dissostichus  spp.  shall  not 
exceed  50  tons. 

(iii)  If,  in  the  course  of  a  directed 
fishery,  the  by-catch  in  any  one  haul  of 
any  by-catch  species  for  which  by-catch 
limitations  apply  imder  this 
Conservation  Measure  is  equal  to,  or 
greater  than  2  tons,  then  the  fishing 
vessel  shall  not  fish  using  that  method 
of  fishing  at  any  point  within  5  n  miles  ^ 
of  the  location  where  the  by-catch 
exceeded  2  tons  for  a  period  of  at  least 


five  days  ^.  The  location  where  the  by- 
catch  exceeded  2  tons  is  defined  as  the 
path  followed  by  the  fishing  vessel  from 
the  point  at  which  the  fishing  gear  was 
first  deployed  from  the  fishing  vessel  to 
the  point  at  which  the  fishing  gear  was 
retrieved  by  the  fishing  vessel. 

8.  The  total  number  and  weight  of 
Dissostichus  spp.  discarded,  including 
those  with  the  jellymeat  condition,  shall 
be  reported.  These  fish  will  count 
towards  the  total  allowable  catch. 

9.  The  data  collection  plan  in  Annex 
167/ A  shall  be  implemented  and  the 
results  reported  to  CCAMLR  not  later 
than  three  months  after  the  closure  of 
the  fishery. 

'  This  provision  is  adopted  f>ending  the 
adoption  of  a  more  appropriate  defmition  of 
a  fishing  location  by  the  Commission. 

2  The  specified  f)eriod  is  adopted  in 
accordance  with  the  reporting  p>eriod 
specified  in  Conservation  Measure  51/XII. 
pending  the  adoption  of  a  more  appropriate 
period  by  the  Commission. 

ANNEX  167/A 

Research  and  Fishery  Operations  Plan 

During  the  early  stages  of  exploratory 
fishing  on  the  Elan  and  BANZARE 
Banks,  subject  to  the  catch  limits  set  by 
CCAMLR,  Australian  vessels  will 
conduct  a  trawl  survey  to  assess  the 
biomass  of  commercially  important 
species  on  each  of  the  banks  down  to  1 
500  m  depth.  Exploration  and  surveys 
might  not  occur  on  both  banks  in  the 
same  season,  but  commercial 
exploration  will  not  occur  unless  a 
survey  is  conducted  at  the  same  time. 
The  survey,  once  commenced,  will  be 
completed  in  as  short  a  time  period  as 
possible. 

The  survey  on  each  bank  will 
comprise  40  hauls  at  randomly  chosen 
positions.  Because  the  suitability  of  the 
bottom  on  these  banks  for  fishing  is  not 
well  known,  and  even  the  positions  of 
some  parts  of  the  banks  are  not  precisely 
known,  it  is  likely  that  a  high 
proportion  of  the  sites  will  be 
unsuitable  for  trawling.  To  make  the 
survey  as  practicable  as  possible,  the 
ground  shallower  than  1  500  m  on  each 
bank  has  been  divided  into  just  over  40 
squares,  each  of  15  n  miles  square  for 
Elan  Bank  and  25  n  miles  square  for 
BANZARE  Bank  (Figures  1  and  2). 
Within  each  square,  five  randomly 
chosen  trawling  positions  have  been 
nominated  (Tables  1  and  2),  and  the 
vessel  will  trawl  at  one  of  die  five 
positions  in  each  square.  If  no 
nominated  trawl  position  in  a  square  is 
suitable,  then  that  square  will  be 
abandoned.  More  accurate  charts  of 
these  areas  will  be  available  soon,  and 
it  may  be  necessary  to  alter  the  positions 
of  the  sampling  squares. 
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'ennit  Conditions  and  Data  Collection 
>lan 

The  vessels  will  comply  with  all 
I  ixpress  and  implied  conditions  set  by 
I XAMLR.  General  conditions  include 
l20  mm  minimum  mesh  size 
Conservation  Measure  2/III],  and  no  net 
nonitor  cables  to  be  used  (Conservation 
Measure  30/X).  The  five-day  catch  and 
fffort  reporting  system  (Conservation 
pleasure  51/XII)  and  the  monthly  effort 
md  biological  data  reporting  required 
)y  Conservation  Measures  121/XVI  and 
[22/XVI  will  also  apply  in  Statistical 
division  58.4.3,  and  Statistical  Division 
)8.4.1  westofgCE. 

In  addition  to  conditions  set  by 
XAMLR,  the  Australian  Fisheries 
Management  Authority  (AFMA)  will 
■equire  that  the  vessels  carry  an 
>perating  VMS  which  will  enable 
VFMA  to  know  their  position  at  all 
imes.  An  inspector/scientific  observer 
vill  also  be  aboard  all  vessels  at  all 
imes  to  monitor  activities  and  catches 
md  to  collect  biological  data. 

The  following  data  and  material  will 
ye  collected  from  both  the  survey  and 
:ommercial  Hshing  operations,  as 
•equired  by  the  CCAMLR  Scientific 
Dbservers  Manual  for  finfish  fisheries: 

(i)  haul-by-haul  catch  and  catch  per 
jffort  by  species; 

(ii)  haul-by-haul  length  frequency  of 
:ommon  species; 

(iii)  sex  and  gonad  state  of  common 
species; 

(iv)  diet  and  stomach  fullness; 

\v)  scales  and/or  otoliths  for  age 
letermination; 

(vi)  by-catch  of  fish  and  other 
irganisms;  and 

(vii)  observations  on  the  occurrence  of 
«abirds  and  mammals  in  relation  to 
tshing  operations,  and  details  of  any 
ncidental  mortality  of  these  animals, 
^igure  1:  Chart  of  the  Elan  Bank  area, 
showing  the  location  and 
numbering  system  of  the  15  n  mile 
sampling  squares, 
'igure  2:  Chart  of  the  BANZARE  Bank 
area,  showing  the  location  and 
numbering  system  of  the  25  n  mile 
sampling  squares. 

Conservation  Measure  168/XVII  '-^ 

Exploratory  Longline  Fisheries  for 
Jissostichus  eleginoides  in  Statistical 
>ubarea  58.6  in  the  1998/99  Season 

The  Commission  hereby  adopts  the 
blloMdng  Conservation  Measure  in 
iccordance  with  Conservation  Measiu-e 
)5/XII: 

1.  Fishing  for  Dissostichus  eleginoides 
n  Statistical  Subarea  58.6  shall  be 
imited  to  the  exploratory  longline 
isheries  by  France  and  South  Africa, 
'he  fisheries  shall  be  conducted  by 


French  and  South  African  flagged 
vessels  using  longLning  only. 

2.  The  precautionary  catch  limit  for 
these  exploratory  fisheries  in  Statistical 
Subarea  58.6  shall  be  limited  to  1  555 
tons  of  Dissostichus  eleginoides,  to  be 
taken  by  longlining.  In  the  event  that 
this  limit  is  reached,  the  fisheries  shall 
be  closed. 

3.  For  the  purpose  of  these 
exploratory  longline  fisheries,  the  1998/ 
99  fishing  season  is  defined  as  the 
period  from  15  April  to  31  August  1999. 

4.  The  exploratory  longline  fisheries 
for  the  above  species  shall  be  carried  out 
in  accordance  with  Conservation 
Measures  29/XVI  andl33/XVI. 

5.  Each  vessel  participating  in  these 
exploratory  longline  fisheries  will  be 
required  to  operate  a  VMS  at  all  times, 
in  accordance  with  Conservation 
Measure  148/XVII. 

'  Except  for  waters  adjacent  to  the  Crozet 
Islands 

^  Except  for  waters  adjacent  to  the  Prince 
Edward  Islands 

Conservation  Measure  169/XVII 

Exploratory  Longline  Fishery  for 
Dissostichus  eleginoides  and 
Dissostichus  mawsoni  in  Statistical 
Subarea  88.1  in  the  1998/99  Season 

The  Commission  hereby  adopts  the 
following  Conservation  Measure  in 
accordance  with  Conservation  Measure 
65/XII: 

1 .  Fishing  for  Dissostichus  eleginoides 
and  Dissostichus  mawsoni  in  Statistical 
Subarea  88.1  shall  be  limited  to  the 
exploratory  longline  fishery  by  New 
Zealand.  The  fishery  shall  be  conducted 
by  no  more  than  two  New  Zealand 
flagged  vessels  using  longlining  only. 

2.  The  precautionary  catch  for  these 
exploratory  longline  fisheries  in  Subarea 
88.1  shall  be  limited  to  271  tons  of 
Dissostichus  spp.  north  of  65°S  and  2 
010  tons  of  Dissostichus  spp.  south  of 
65''S.  In  the  event  that  these  limits  are 
reached,  the  fishery  shall  be  closed. 

3.  For  the  purposes  of  this  exploratory 
longline  fishery,  the  1998/99  fishing 
season  is  defined  as  the  period  from  15 
December  1998  to  31  August  1999. 

4.  The  directed  longline  fishery  for 
Dissostichus  spp.  in  Statistical  Subarea 
88.1  north  of  65*'S  shall  be  carried  out 
in  accordance  with  Conservation 
Measure  29/XVI.  South  of  eS'S  the 
directed  fishery  for  the  above  species 
shall  be  carried  out  in  accordance  with 
all  the  provisions  of  Conservation 
Measure  29/XVI.  except  paragraph  3.  To 
permit  experimental  line  weighting 
trials  south  of  65''S,  longlines  may  be  set 
during  daylight  hours  if  the  vessels  can 
demonstrate  a  consistent  minimum  line 
sink  rate  of  0.3  meters  per  second. 


Vessels  shall  revert  to  setting  longlines 
at  night  in  accordance  with 
Conservation  Measure  29/XVI  if  a 
significant  level  of  seabird  by-catch 
occurs. 

5.  The  directed  longline  fishery  for 
the  above  species  shall  be  carried  out  in 
accordance  with  Conservation  Measure 
161/XVII. 

6.  Each  vessel  participating  in  this 
exploratory  longline  fish^y  shall  be 
required  to  operate  a  VMS  at  all  times, 
in  accordance  with  Conservation 
Measure  148/XVII. 

Dated:  December  8, 1998. 
Raymond  V.  Amaudo, 
Deputy  Director,  Office  of  Oceans  Affairs. 
[PR  Doc.  98-33660  Filed  12-21-98;  8:45  am] 
BtLUNQ  COOE  4710-0»-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Aviation  Proceedings,  Agreements 
Fiied  During  the  Week  Ending 
December  11, 1998 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C. 
sections  412  and  414.  Answers  may  be 
filed  within  21  days  of  date  of  filing. 

Docliet  Number:  OST-98-4870. 

Date  Filed:  December  7,  1998. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject: 

COMP  Telex  Mail  Vote  978 

Resolution  0171 

Intended  effective  date:  January  1, 1999. 

Docket  Number:  OST-98-4892. 

Date  Filed:  December  9,  1998. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject: 
PTC3  0257  dated  December  8.  1998  rl- 

5 
FTC3  0259  dated  December  8,  1998  r6 
PTC3  0261  dated  December  8,  1998  r7- 

9 
PTC3  0263  dated  December  8, 1998  rlO- 

13 
PTC3  0266  dated  December  8, 1998  rl4 
Intended  effective  date:  February  1, 

1999. 

Docket  Number:  OST-98-4893. 

Date  Filed:  December  9.  1998. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject: 

PTC3  0255  dated  December  8,  1998  rl 
PTC3  0256  dated  December  8.  1998  r2- 

6 
PTC3  0258  dated  December  8,  1998  r7 
PTC3  0260  dated  December  8,  1998  r8- 

13 
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PTC3  0262  dated  December  8, 1998  rl4- 

17 
PTC3  0264  dated  December  8, 1998  rl8 
PTC3  0265  dated  December  8,  1998  rl9 
PTC3  0267  dated  December  8, 1998  r20- 

21 
Expedited  PTC3  Resolutions,  Excluding 

U.S. 
Intended  effective  date:  February  1, 

1999. 

Docket  Number:  OST-98-4904. 

Date  Filed:  December  11, 1998. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject: 
PTC2  EUR  0228  dated  December  8, 1998 

rl-2 
PTC2  EUR  0229  dated  December  8, 1998 

r3 
PTC2  EUR  0230  dated  December  8, 1998 

r4 
PTC2  EUR  0231  dated  December  8, 1998 

r5 
PTC2  EUR  0232  dated  December  8, 1998 

r6 
Within  Europe  Expedited  Resolutions 
PTC2  EUR  0224  dated  November  17, 

1998 — Minutes 
Intended  effective  date:  as  early  as 

March  27, 1999. 
Dorothy  W.  Walker. 
Federal  Register  Liaison. 
IFR  Doc.  98-33850  Filed  12-21-98;  8:45  am] 
BiLUNG  CODC  4910-42-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Week 
Ending  December  11, 1998 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  subpart  Q  of 
ihe  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.].  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procediu^s. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-98-4881. 

Date  Filed:  December  9,  1998. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  January  6, 1999. 

Description:  Application  of  American 
International  Airways,  Inc.,  pursuant  to 


49  U.S.C.  section  41102,  part  201  and 
subpart  Q,  requests  issuance  of  a 
certificate  of  public  convenience  and 
necessity  authorizing  ALA  to  engage  in 
scheduled  foreign  air  transportation  of 
property  and  mail  between  any  point  or 
points  in  the  United  States  and  any 
point  in  the  coimtries  listed  in  appendix 
A  to  this  application.  ALA  also  requests 
authority  to  integrate  this  certificate 
authority  with  all  services  AIA  is 
otherwise  authorized  to  conduct 
pursuant  to  its  existing  exemption  and 
certificate  authority  and  consistent  with 
applicable  agreements  between  the  U.S. 
and  foreign  countries.  This  application 
conforms  to  the  scope  of  the  application 
of  Florida  West  International  Airways, 
Inc.  in  Docket  OST-98-4793. 
Dorothy  W.  Walker, 
Federal  Register  Liaison. 
IFR  Doc.  98-33851  Filed  12-21-98;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[FAA  Docket  No.  29303] 
RIN  2120AG58 

Policy  Regarding  Airport  Rates  and 
Charges,  Request  for  Comments 

agency:  United  States  Department  of 

Transportation,  Office  of  the  Secretary, 

and  Federal  Aviation  Administration 

(FAA). 

ACTION:  Notice  extending  comment 

period. 

summary:  On  Wednesday,  August  12. 
1998,  the  Department  of  Transportation 
opened  a  public  docket  to  receive 
information  and  comments  ft-om 
interested  parties  on  the  replacement 
provisions  of  the  Department  of 
Transportation's  Policy  Regarding 
Airport  Rates  and  Charges  (Policy 
Statement)  issued  June  21, 1996,  and 
vacated  in  part  by  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit.  By  this  notice,  the 
Department  is  extending  the  time  period 
for  public  comment  from  December  30, 
1998.  until  January  31, 1999.  The  due 
date  for  reply  comments  is  extended  to 
March  1, 1999. 

DATES:  Comments  should  be  submitted 
by  January  31,  1999.  Reply  comments 
will  be  accepted  and  must  be  submitted 
on  or  before  March  1, 1999.  Comments 
that  are  received  after  that  date  will  be 
considered  only  to  the  extent  possible. 
ADDRESSES:  Comments  on  this  notice 
must  be  delivered  or  mailed,  in 
quadruplicate,  to:  Federal  Aviation 


Administration,  Office  of  Chief  Counsel. 
Attention:  Rules  Docket  (AGC-10), 
Docket  No.  29303,  800  Independence 
Ave,  SW,  Room  91 50,  Washington.  DC 
20591.  All  comments  must  be  marked 
"Docket  No.  29303."  Commenters 
wishing  the  FAA  to  acknowledge 
receipt  of  their  comments  must  include 
a  preaddressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  29303."  The 
postcard  will  be  date  stamped  and 
mailed  to  the  commenter.  Comments  on 
this  Notice  may  be  delivered  or 
examined  in  room  91 5G  on  weekdays, 
except  on  Federal  holidays,  between 
8:30  am  and  5:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Barry  Molar,  Manager  (AAS-400), 
(202)  267-3187;  or  Mr.  Wayne  Heibeck, 
Compliance  Specialist  (AAS-400),  (202) 
267-8726,  Airport  Compliance  Division, 
Office  of  Airport  Safety  and  Standards, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW, 
Washington,  DC  20591. 
SUPPLEMENTARY  INFORMATION:  On  August 
12, 1998,  the  Department  published  an 
advance  notice  of  proposed  policy  on 
airport  rates  and  charges  requesting 
public  comments  (63  FR  43228).  bi  that 
request,  we  asked  parties  to  provide  us 
with  suggestions  for  replacement 
provisions  for  the  portions  of  the 
Department  of  Transportation's  Policy 
Regarding  Airport  Rates  and  Charges 
(Policy  Statement)  issued  Jime  21, 1996, 
that  were  vacated  by  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit.  The  notice  provided 
for  comments  to  be  submitted  by 
October  13, 1998.  Reply  comments  were 
to  be  submitted  on  or  before  October  26, 
1998. 

Based  on  a  September  4  petition  of 
the  Air  Transport  Association  of 
America  (ATA),  and  a  September  10 
petition  jointly  filed  by  the  Airports 
Council  Intemational-North  America 
(ACI-NA)  and  the  American 
Association  of  Airport  Executives 
(AAAE),  we  extended  the  comment 
period  on  the  proposed  policy  to 
December  30, 1998. 

The  Department  now  understands 
that  industry  commenters  are 
attempting  to  respond  to  the  Secretary's 
initiative  on  airport  competitive 
practices  by  December  31, 1998,  and 
need  more  time  to  respond  to  the 
August  12  advance  notice. 
Consequently,  we  have  determined  that 
a  further  extension  of  time  is  warranted 
on  the  advance  notice  in  order  to  assure 
that  the  common  issues  in  the 
proceeding  in  Docket  No.  OST  98-4025 
and  this  proceeding  are  fully  addressed 
in  the  comments. 
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Accordingly 

1.  The  date  by  which  comments  to 
Docket  No.  29303  are  due  is  extended  to 
January  31, 1999; 

2.  Reply  comments  may  be  submitted 
on  or  before  March  1, 1999. 

Issued  in  Washington,  DC  on  December  16, 
1998. 

Sman  L.  Kuriand. 

Associate  Administrator  for  Airports,  Federal 
Aviation  Administration. 

(FR  Doc.  98-33856  Filed  12-21-98;  8:45  ami 
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CPARTMENT  OF  TRANSPORTATION 
leral  Aviation  Administration 

Aging  Transport  Systems  Rulemaking 
Advisory  Committee;  Meeting 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
(ACTION:  Notice  of  meeting. 


BUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  pubic  of  the  initial  meeting 
sf  the  Aging  Transport  Systems 
Riilema^g  Advisory  Committee. 
DATES:  The  meeting  will  be  held  on 
January  20, 1999,  at  9  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
Ihe  Federal  Aviation  Administration, 
800  Independence  Avenue,  SW.,  Bessie 
Coleman  Conference  Center,  2nd  floor, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Miss  Jean  Casciano,  Federal  Aviation 
Administration.  800  Independence 
/Avenue,  SW.,  Washington,  DC  20591, 
telephone  (202)  267-9683;  fax  (202) 
i267-5075;  e-mail 
Iean.Casciano@faa.gov. 
BUPPtEMENTARY  INFORMATION:  Notice  is 
hereby  given  of  a  meeting  of  the  Aging 
Transport  Systems  Rulemaking 
JAdvisory  Committee  to  be  held  on 
lanuary  20, 1999,  at  the  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW.,  Bessie 
[kileman  Conference  Center,  2nd  floor, 
Washington,  DC,  beginning  at  9  a.m. 
rhe  agenda  will  include: 

•  Committee  operations. 

•  Discussion  of  tasks  assigned  to  the 
x)mmittee. 

•  Update  on  the  Air  Transport 
\ssociation's  inspection  effort. 

•  Future  meeting  schedule. 
Attendance  is  open  to  the  interested 

)ubUc  but  will  be  limited  to  the  space 
ivailable.  The  public  must  make 
urangements  by  January  11, 1999,  to 
)resent  oral  statements  at  the  meeting. 
The  public  may  present  written 
itatements  to  the  committee  at  any  time 
)y  providing  200  copies  to  the 


V 


Executive  Director,  or  by  brining  the 
copies  to  him  at  the  meeting. 

A  copy  of  the  proposed 
recommendation  to  be  presented  at  the 
meeting  may  be  obtained  by  contacting 
the  person  listed  under  the  heading  FOR 
FURTHER  INFORMATION  CONTACT.  In 
addition,  sign  and  oral  interpretation,  as 
well  as  an  assistive  listening  device,  can 
be  made  available  if  requested  10 
calendar  days  before  the  meeting  by  also 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Washington,  DC,  on  December 
16. 1998. 

Joseph  A.  Hawkins, 

Director,  Office  of  Rulemaking. 

(PR  Doc.  98-33853  Filed  12-21-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
(99-02-U-OO-BIL)  To  Use  the  Revenue 
From  a  Passenger  Facility  Charge 
(PFC)  at  Billings  Logan  International 
Airport,  Submitted  by  the  City  of 
Billings  for  Billings-Logan 
Intemational  Airport,  Billings,  MT 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Intent  To  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  PFC  revenue  at 
Billings-Logan  Intemational  Airport 
under  the  provisions  of  49  U.S.C.  40117 
and  Part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  158). 
DATES:  Comments  must  be  received  on 
or  before  January  21, 1999. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  David  P.  Gabbert,  Manager; 
Helena  Airports  District  Office;  Federal 
Aviation  Administration;  FAA  Building, 
Suite  2;  2725  Skyway  Drive;  Helena.  MT 
59602. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  J.  Bruce 
Putnam,  Director  of  Aviation  and 
Transit,  at  the  following  address:  1901 
Terminal  Circle,  Room  216,  Billings,  MT 
59105-1996. 

Air  Carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  Billings-Logan 
Intemational  Airport,  under  section 
158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 


David  P.  Gabbert,  Manager,  at  (406) 
449-5271.  Federal  Aviation 
Administration;  Airports  District  Office 
FAA  Building,  Suite  2;  2725  Skyway 
Drive;  Helena,  MT  59602.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  99-02-U- 
OO-BIL  to  use  PFC  revenue  at  Billings- 
Logan  Intemational  Airport,  under  the 
provisions  of  49  U.S.C.  40117  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  158).  The  City  of  Billings 
received  prior  approval  to  impose  a  PFC 
on  these  projects  on  January  24, 1994. 

On  December  15.  1998,  the  FAA 
determined  that  the  application  to  use 
the  revenue  from  a  PFC  submitted  by 
City  of  Billings,  Billings-Logan 
Intemational  Airport.  BiUings.  MT.  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  March  18. 1999. 
The  following  is  a  brief  overview  of  the 
application. 

Level  of  the  proposed  PFC:  $3.00. 

Actual  charge  effective  date:  April  1, 
1994. 

Proposed  charge  expiration  date: 
November  30.  2003. 

Total  requested  for  use  approval: 
$4,261,000. 

Brief  description  of  proposed  projects: 
Relocation  and  upsizing  of  sanitary 
sewer.  Extension  and  upgrading  of 
water  lines. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFC's:  None. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Office  located  at: 
Federal  Aviation  Administration. 
Northwest  Mountain  Region.  Airports 
Division,  ANM-600. 1601  Lind  Avenue 
S.W..  Suite  315,  Renton,  WA  98055- 
4056. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Billings- 
Logan  Intemational  Airport. 

Issued  in  Renton.  Washington  on 
December  15. 1998. 
David  A.  Field, 

Manager,  Planning,  Programming  and 
Capacity  Branch,  Northwest  Mountain 
Region. 
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OEPARTMENT  OF  TRANSPORTATION 

federal  Aviation  Administration 

<Jotice  of  intent  To  Rule  on  PFC 
Application  (99-04-C-OO-SUN)  To 
•mpose  and  Use,  and  Use  Only  the 
Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Friedman  Memorial 
Airport;  SutNnitted  by  Friedman 
Memorial  Airport  Authority  (Airport 
Authority),  Haiiey,  ID 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use,  and  use 
only  the  revenue  firom  a  PFC  at 
Friedman  Memorial  Airport  under  the 
provisions  of  49  U.S.C.  40117  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  January  21, 1999. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  J.  Wade  Bryant,  Manager, 
Seattle  Airports  District  Office,  SEA- 
ADO;  Federal  Aviation  Administration; 
1601  Lind  Avenue  SW,  Suite  250; 
Renton.  Washington  98055-4056. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Richard  R. 
Baird,  Airport  Manager,  at  the  following 
address:  P.O.  Box  929,  Haiiey,  Idaho 
83333. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  Friedman 
Memorial  Airport  under  section  158.23 
of  Part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Mary  Vargas,  (425)  227-2660;  Seattle 
Airports  District  Office,  SEA-ADO; 
Federal  Aviation  Administration;  1601 
Lind  Avenue  SW,  Suite  250;  Rwiton, 
WA  98055-4056.  The  application  may 
be  reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  (99-04-C- 
00-SUN)  to  impose  and  use,  and  use 
only  the  revenue  from  a  PFC  at 
Priedman  Memorial  Airport,  under  the 
provisions  of  49  U.S.C.  40117  and  Part 
158  of  the  Federal  Aviation  Regulations 
ri4  CFR  Part  158). 

On  December  15, 1998,  the  FAA 
determined  that  the  application  to 
impose  and  use,  and  use  only  the 
revenue  from  a  PFC  submitted  by  the 
\irport  Authority,  Haiiey,  Idaho,  was 


substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  March  18, 1999. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  May  1, 
1996. 

Proposed  charge  expiration  date: 
August  31,  2008. 

Total  estimated  net  PFC  revenue: 
$1,651,440. 

Brief  description  of  proposed 
project(s):  Use  Only:  Upgrade  runway 
safety  areas;  Impose  and  Use:  Upgrade 
airport  to  meet  Object  Free  Area  (OFA) 
and  Obstacle  Free  Zone  (OFZ) 
standards. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  "Part  135  air 
taxi/commercial  operators  who  conduct 
operations  in  air  commerce  carrying 
persons  for  compensation  or  hire,  in 
aircraft  with  a  seating  capacity  of  10  or 
less." 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
Usted  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Office  located  at: 
Federal  Aviation  Administration, 
Northwest  Mountain  Regional  Office, 
Airports  Division,  ANM-600.  1601  Lind 
Avenue  S.W..  Suite  315,  Renton.  WA 
98055-4056. 

In  addition,  any  person  may.  upon 
request,  inspect  the  appUcation.  notice 
and  other  documents  germane  to  the 
application  in  person  at  Friedman 
Memorial  Airport.  Haiiey,  Idaho. 

Issued  in  Renton,  Washington  on 
December  15, 1998. 
David  A.  Field, 

Manager,  Planning.  Programming  and 

Capacity  Branch.  Northwest  Mountain 

Region. 

|FR  Doc.  98-33855  Filed  12-21-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 
[FHWA  Docket  FHWA-88^790] 

Transportation  Equity  Act  for  the  21st 
Century;  Inteiligent  Transportation 
Systems  (ITS)  Standards;  Proposed 
Criteria  and  Draft  List  of  Critical  ITS 
Standards 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  proposed  selection 
criteria  and  draft  list  of  critical 
standards;  request  for  comments. 


SUMMARY:  This  notice  invites  comments 
relating  to  the  legislative  requirement  to 
identify  a  list  of  critical  standards  that 
ensure  national  interoperability  in  the 
implementation  of  intelligent 
transportation  system  (ITS)  technologies 
as  provided  in  section  5206(c)  of  the 
Transportation  Equity  Act  for  the  21st 
Century  (TEA-21),  Pub.  L.  105-178, 112 
Stat.  107,  456.  Actions  are  currently 
underway  by  the  U.S.  DOT  and  the 
Intelligent  Transportation  Society  of 
America  (ITS  America),  and  advisory 
organization  to  the  U.S.  DOT,  to  identify 
objective  criteria  by  which  critical 
standards  are  to  be  identified.  The 
approach  being  taken  to  develop  this  list 
of  critical  standards  involves  a  three- 
step  process;  whereby  the  U.S.  DOT  will 
disseminate  the  proposed  set  of  criteria 
and  draft  list  of  standards  through  a 
number  of  forums,  conduct  outreach  to 
the  public  and  private  stakeholder 
community,  and  evaluate  comments  and 
recommendations  from  the  ITS  America 
and  the  public.  The  U.S.  DOT  will 
prepare  the  final  report  outlining  the 
critical  standards  and  present  it  to  the 
Congress  by  June  1, 1999. 

Based  upon  the  currently  proposed 
selection  criteria,  a  draft  list  of  critical 
standards  is  also  identified  in  this 
document.  Although  not  prescribed  by 
law,  the  identification  of  critical  ITS 
standards  is  viewed  as  an  ongoing 
process  and  therefore,  the  U.S.  DOT 
may  identify  additional  ITS  standards  as 
critical  through  subsequent  actions  on 
an  as  necessary  basis,  but  no  more  than 
annually. 

DATES:  Comments  on  the  proposed 
selection  criteria  and  resulting  list  of 
critical  ITS  standards  must  be  received 
on  or  before  January  21. 1999. 
ADDRESSES:  Your  signed,  written 
comments  must  refer  to  the  docket 
number  appearing  at  the  top  of  this 
document,  and  be  submitted  to  the 
Docket  Clerk.  U.S.  DOT  Dockets,  Room 
PL-401,  Federal  Highway 
Administration,  400  Seventh  Street, 
SW.,  Washington.  DC  20590-0001.  All 
comments  received  will  be  available  for 
examination  at  the  above  address 
between  10  a.m.  and  5  p.m.,  e.t., 
Monday  through  Friday,  except  Federal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  envelope  or 
postcard. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
the  ITS  standards  program:  Mr.  Mike 
Schagrin,  ITS  Joint  Program  Office, 
HVH-1,  (202)  366-2180.  For  legal 
issues:  Ms.  Jodi  George,  Office  of  the 
Chief  Counsel,  HCC-32,  (202)  366-1346; 
Federal  Highway  Administration.  400 
Seventh  Street,  SW.,  Washington,  DC 
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:  0590.  For  ITS  America:  Mr.  Roy 
( k>urtney.  ITS  America,  Suite  800,  400 
'  Virginia  Avenue,  SW.,  Washington,  DC 
:  0024  (202) 484-4847. 

)  UPPLEMENTARY  INFORMATION: 

[lectronic  Access 

An  electronic  copy  of  this  document 
^ay  be  downloaded  from  the 
( k>vemment  Printing  Office's  Electronic 
ulletin  Board  Service  at  (202)  512- 
661.  Internet  users  may  reach  the   « 
'ederal  Register's  home  page  at:  http:/ 
nara.gov/fedreg  and  the 
vemment  Printing  Office's  database 
it:  http://www.access.gpo.gov/nara. 
Internet  users  can  access  all 
imments  received  by  the  U.S.  DOT 
"  ;ets.  Room  PL-401  by  using  the 
ibiiversal  resource  locator  (URL):  http:/ 
/  ims.dot.gov.  Please  follow  the  online 
i  ostructions  for  more  information  and 
\  elp.  The  paper  "TEA-21  Critical 
!  tandards:  Proposed  Criteria  and  List  of 
I  !ritical  Standards"  is  available  at  the 
I  r.S.  DOT'S  ITS  home  page  at  http:// 
>  irww.its.dot.gov. 

I  tackground 

A  primary  goal  of  the  ITS  Standards 
i  togram,  as  indicated  imder  section 
3206  of  TEA-21,  is  to  promote  and 
ansure  interoperability  in  the 
i  nplementation  of  intelligent 
t  "ansportation  system  technologies.  A 
I  umber  of  standards  are  especially 
( ritical  to  ensuring  national  ITS 
i  iteroperability  or  enabUng  the 
(  evelopment  of  other  standards.  Actions 
1 3  establish  critical  standards  are 
I  squired  by  TEA-21.  Specifically. 
I  Ktion  5206(b)  of  TEA-21  requires  the 
!  ecretary  of  "Transportation  (Secretary) 
'  not  later  than  June  1, 1999"  to  "submit 
I  report  [to  the  Congress)  identifying 
I  rhich  [ITS]  standards  are  critical  to 
E  osuring  natipnal  interoperability  or 
oritical  to  the  development  of  other 
andards  and  specifying  the  status  of 
B  development  of  each  standard 
lentified." 

In  responding  to  this  requirement,  the 
S.  DOT  has  developed  a  discussion 
per  that  contains  proposed  criteria  for 
identifying  critical  ITS  standards,  along 
( dth  a  draft  list  of  standards.  The  paper 
TEA-21  Critical  Standards:  Proposed 
C  Iriteria  and  List  of  Critical  Standards" 
reflects  preUminary  discussions  with 
members  of  the  standards  commimity 
and  the  ITS  America.  Key  points  from 
the  paper  and  a  Ust  of  proposed  critical 
^andaids  are  included  in  this  notice. 
flfhe  list  of  ITS  standards  from  which 
itical  standards  will  be  selected  is 
ited  on  the  U.S.  DOT  ITS  Joint 

Office's  home  page  in  text  or 
nay  be  obtained  by  contacting  Mike 


Schagrin  as  Usted  above  in  the  caption 
FOR  FURTHER  INFORMATION  CONTACT. 

Conformity  Requirements  is  Not  a 
Subject  ofThis  Notice 

In  addition  to  the  requirement  for 
identifying  critical  standards,  section 
5206(e)(1)  of  TEA-21  requires  the 
Secretary  to  "ensiu«  that  intelligent 
transportation  system  projects  *  •  • 
conform  to  the  national  architecture, 
applicable  standards  or  provisional 
standards,  and  protocols  *  *  *"This 
TEA-21  conformity  requirement  is 
distinct  and  apart  from  the  requirement 
to  develop  critical  standards.  Whereas 
only  some  ITS  standards  may  be 
identified  as  critical,  all  ITS  standards 
are  subject  to  the  conformity 
requirement.  The  conformity 
requirement  is  not  a  subject  of  this 
notice. 

Requirement  for  Critical  Standards  List 
and  Interim  Standards  Where 
Necessary  > 

The  U.S.  DOT  views  the  identification 
of  "critical"  standards  as  one  of  its  top 
priorities.  A  nimiber  of  ITS  standards 
are  especially  critical  for  ensuring 
national  ITS  interoperability,  and  as 
noted  above,  the  U.S.  DOT  is  currently 
taking  action  to  identify  them.  Under 
section  5206(a)(3)  of  TEA-21,  the  U.S. 
DOT  is  sponsoring  the  accelerated 
development  of  many  ITS  standards 
through  the  use  of  recognized  standards 
development  organizations  (SDOs).  It  is 
clear  that  the  Congress  recognized  the 
value  in  using  an  industry  driven 
standards  development  process,  but 
possibly  feared  this  mechanism  could 
take  too  long  to  be  useful  in  the  face  of 
rapid  deployment,  and/or  that  U.S.  DOT 
had  very  little  leverage  to  resolve 
development  activity  that  resulted  in 
deadlock.  The  strategy  devised  by  the 
Congress  to  deal  with  this  concern  was 
to  signal  industry  that  it  had  until 
January  2001  to  come  to  agreement  on 
its  own,  on  critical  standards,  or  the 
Congress  would  require  the  U.S.  DOT  to 
set  the  standards  for  industry.  We 
beUeve  this  requirement  will  be 
efiiective  in  both  expediting  the 
standards  development  process  and 
motivating  otherwise  deadlocked 
interests  to  find  solutions  before  the 
Secretary  must  impose  them. 

Recognizing  that  not  all  standards  are 
critical  to  national  interoperabiUty,  the 
Congress  is  directing  the  Secretary  to 
identify  which  standards  would  be 
targeted  for  intervention  if  the  deadline 
in  the  TEA-21  is  not  met.  The  approach 
being  taken  by  the  U.S.  DOT  to  develop 
this  list  of  critical  standards  involves  a 
three-step  process  as  follows: 


1.  The  U.S.  DOT  develops  a  proposed 
set  of  criteria  to  be  used  to  select  critical 
standards,  required  for  national 
interoperability  and  the  development  of 
other  standards.  The  criteria  and  the 
resulting  list  of  "critical"  standards  will 
be  disseminated  through  a  number  of 
forums,  including  this  notice. 

2.  The  ITS  America  convenes  an 
advisory  group  representing  interested 
stakeholders  from  the  public  and  private 
sectors  and  conducts  a  workshop  to 
provide  an  evaluation  of  U.S.  DOT's 
proposed  approach  and  its 
recommendations  for  both  the  criteria 
and  the  resulting  list  of  standards.  These 
recommendations  are  to  be  provided  to 
the  U.S.  DOT  by  February  1999. 

3.  Taking  into  consideration  the 
comments  and  recommendations 
received,  the  U.S.  DOT  will  prepare  the 
final  report  outlining  the  critical 
standards  and  present  to  the  Congress 
by  June  1. 1999. 

Based  on  the  standards  development 
activity  to  date,  it  is  anticipated  Uiat 
most  critical  standards  will  be 
completed  well  before  the  January  2001 
deadline.  Where  a  stalemate  exists 
however,  the  Secretary  is  required  to 
select  a  provisional  standard.  For  those 
standards  well  along  in  the  process,  the 
Secretary  has  the  option  of  waiving  the 
provisional  standard  requirement,  as 
allowed  under  section  5206(d)  of  TEA- 
21.  At  any  time,  the  Secretary  is  also 
allowed  to  withdraw  a  waiver.  Notice  of 
any  waiver  granted,  or  withdrawn,  by 
the  Secretary  will  be  published  in  the 
Federal  Register,  as  required  by  TEA- 
21.  In  all  other  respects,  the  U.S.  DOT 
intends  to  treat  critical  standards  in  the 
same  maimer  as  other  (i.e.,  "non- 
critical")  ITS  standards. 

Proposed  Criteria  and  List  of  Critical 
Standards 

Criteria  for  identifying  critical  ITS 
standards  have  been  developed  by  the 
U.S.  DOT  based  on  deUiled 
consideration  of  the  statutory  notions  of 
"criticality"  reflected  in  TEA-21  (i.e., 
standards  that  are  "critical  to  ensuring 
national  interoperability"  or  "critical  to 
the  development  of  other  standards"). 
For  simplicity,  such  critical  standards 
are  referred  to  as  "national  standards" 
and  "foundation  standards," 
respectively.  These  concepts  are  further 
defined  below  in  the  effort  to  estabUsh 
objective  criteria  that  logically  and 
unambiguously  lead  to  selection  of 
critical  standards. 

National  standards  are  those  ITS 
standards  that  ensure  "national 
interoperability."  Whereas  there  may  be 
other  desirable  national  attributes  or 
outcomes  in  addition  tu  interoperability, 
such  as  economy  of  scale  and  the 
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resultant  lower  product  costs  or  creation 
of  a  competitive  marketplace  with 
multiple  choices  for  users,  TEA-21 
bases  "critical"  standards  solely  on 
national  interoperability.  In  reality,  few 
ITS  services  require  standardized 
national-level  interoperability.  In  other 
words,  there  are  services  that  do  not 
justify  a  single  national  hardware  or 
software  standard  or,  otherwise,  require 
a  direct  interface  to  a  system  that  is  not 
bufiiered,  translated,  or  interpreted. 

Considering  the  various  systems  and 
interfaces  of  an  ITS,  those  requiring 
national  interoperability  appear  most 
related  to  the  mobile  element  (e.g., 
automobile;  truck;  personal 
commiuiications  device).  Unlike  in 
fixed  systems,  the  hardware  and 
software  of  mobile  systems  cannot 
easily  be  adaptable  to  commimicate 
with  different  fixed  systems  as  the 
mobile  unit  travels.  Using  this 
somewhat  bottom-up  strategy  and 
considering  the  practicalities  related  to 
mobile  operation,  ITS  and  interfaces 
that  require  interoperability  on  a 
national  level  are  for  services  that  are 
vehicle-oriented  and  services  that  are 
accessed  using  personal 
communications  systems. 

In  considering  the  requirement  for 
national  interoperability  for  mobile 
systems,  only  the  communications 
interface  between  the  vehicle  and  the 
infrastructiue  is  important.  Such  things 
as  the  vehicular  components  may,  or 


may  not,  be  standardized;  they  are  only 
required  to  support  a  standardized 
communications  interface  to  the 
roadside.  To  illustrate  this  criterion  of 
national  (i.e.,  critical)  standards, 
examples  of  mobile  user-services  might 
include: 

1.  Private  automobiles,  through  the 
use  of  in-vehicle  systems,  maintaining 
the  capability  of  obtaining  traveler 
information  as  it  travels  across  the 
nation. 

2.  Commercial  vehicles  electronically 
send  identification  information  that 
results  in  proper  payment  of  tolls, 
recording  of  taxes,  and  relaying  of 
inspection  information  in  any  State. 

foundation  standards  are  necessary 
for  the  development  of  other  standards. 
However,  simply  defining  "foundation 
standards"  as  standards  that  apply  to 
the  development  of  other  standards  is 
not  sufficiently  precise  for  defining 
critical  standards.  For  example,  an 
existing  "family  of  standards"  (e.g., 
NTCIP— National  Transportation 
Communications  for  ITS  Protocol)  uses 
a  single  "overview"  standard  that 
imderpins  the  remaining  standards  in 
the  family.  However,  such  overview 
standards  are  simply  one  piece  in  the 
framework  of  standards  for  a  particular 
service.  Within  the  framework  or  family 
of  standards,  all  standards  are  important 
and  essentially  critical;  they  are  all 
needed  to  provide  the  complete  service. 

Standards  that  are  of  greater 
applicable  importance  to  the 

Proposed  List  of  Critical  Standards 


development  of  other  standards  include 
such  things  as  "data  dictionary 
templates"  (that  provide  the  basic 
structure  for  designing  the  various  data 
dictionaries)  and  "location  referencing 
standards"  (that  are  an  integral  part  of 
the  content  portion  of  many  application 
message  lists).  These  types  of  standards 
are  used  by,  and  are  essential  for,  other 
standards — across  multiple  ITS 
application  areas.  The  foundation 
standard  criterion  therefore  lends  itself 
to  the  identification  of  critical 
foimdation  standards  as  those  standards 
that  are  essential  to  the  development  of 
other  standards,  across  multiple  ITS 
application  areas. 

List  of  Proposed  Critical  Standards 

By  applying  the  criteria  outlined 
above  to  ITS  standards  aurently  under 
development,  the  U.S.  OOT  has 
identified  a  proposed  list  of  standards  as 
critical,  for  the  purposes  of  seeking 
public  input.  The  follovdng  table  lists 
the  standards  that  meet  the  proposed 
criteria  for  criticality  as  "national"  or 
"foimdation"  standards.  The  Ust  is 
ordered  alphabetically  by  title.  The  table 
gives  the  name  of  each  standard,  the 
objectives  of  the  development  project, 
the  name  of  the  lead  standards 
development  organization,^  which 
critical  criterion  the  standard  meets,  the 
specific  reason  the  standard  is  critical, 
and  the  current  status  ^  of  the  standard. 


Trtte  of  standard 

Project  ot)jective 

Lead  SDO 

Type  of  criticality 

Rationale 

Status 

Advanced  Traveler  Informa- 

Devek)p a  minimum  set  of 

SAE 

National 

Enables  service  providers 

In  ballot. 

tion  System  (ATIS)  Data 

medium-independent  data 

with  conforming  products 

Dictionary  [SAE  J2353]. 

elements  needed  by  po- 
tential information  service 
providers  to  deploy  ATIS 
sendees,  and  provide  the 
basis  for  future  interoper- 
ability of  ATIS  devices. 

to  provide  travel  informa- 
tion to  mobile  users 
throughout  the  Nation. 

Advanced  Traveler  Informa- 

Provide a  basic  message 

SAE 

National 

Enat)les  service  providers 

In  ballot. 

tion  System  (ATIS)  Mes- 

set using  the  data  ele- 

with conforming  products 

sage  Set  [SAE  J2354]. 

ments  from  J2353  need- 
ed by  potential  informa- 
tion service  providers  to 
deploy  ATIS  services, 
and  provide  the  basis  for 
future  interoperability  of 
ATIS  devices. 

to  provide  travel  infonna- 
tion  to  mobile  users 
throughout  the  Nation. 

'  Standards  Development  Organizations. 
AASHTO  is  the  American  Association  of  State 
Highway  and  Transportation  Officials,  ASTM  is  the 
American  Society  for  Testing  and  Materials,  IEEE  is 
the  Institute  of  Electrical  and  Electronics  Engineers. 
FTE  is  the  Institute  of  Transportation  Engineers, 


NRSC  is  the  National  Radio  Systems  Committee, 
and  SAE  is  the  Society  of  Automotive  Engineers. 

'Standards  whose  status  is  "draft"  are  under  pre- 
ballot  review  by  the  standards  committees  of  the 
standards  development  organizations.  "In  ballot" 
standards  are  currently  being  balloted  by  the 
standards  committees,  or  have  passed  committee 


ballot  and  are  being  balloted  at  another  level  within 
the  standards  development  organizations. 
"Approved"  standards  passed  ballot  in  their 
respective  standards  development  organizations 
and  are  awaiting  further  approval  and/or 
publication  of  the  standard. 
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Proposed  List  of  Critical  Standards— Continued 

Title  of  standard 

Project  objective 

LeadSDO 

Type  of  crittoaWy 

Rationale 

Status 

kTIS  Message  Structure  for 
High  Speed  FM  Subcarrier 

Develop  a  general  frame- 
work allowing  cooperative 

SAE 

National 

Altows  mobile  users  with 
conforming  products  to 

In  baltot. 

[SAE  J2369I. 

transmission  of  ATIS  data 
via  FM  Subcarrier. 

Create  a  preliminary  coding 
and  message  stnjcture 
for  link  travel  time  and 
network  support  functions 
for  deptoyment  of  the 
standard  modulatkxi  se- 
lected to  meet  ITS  re- 
quirements. 

Establish  efforts  to  devek)p 
additional  messages  be- 
yond link  travel  times, 
e.g.,  transit  schedules. 

< 

access  ti^veler  informa- 
tion servk:es  uniformly 
throughout  the  Nation. 

kTMS  Data  Dictionary 

Devetop  functkMiaMevel 

ITE 

Foundation  ... 

ATMS  data  dcttonary  is 

In  baltot. 

(TMDD)— Sections  1  and  2 

data  dictk)nary  for  Ad- 

used t>y  traveler  iriforma- 

(Unks/Nodes/Events)  [TM 

vanced  Traffk;  Manage- 

tion systems  that  provkte 

. 

1.01]. 

ment  Systems.  Section  1 
.  describes  and  standard- 
izes roadway  links  and 

. 

services  to  mobile  users 
throughout  the  Nation. 
ProvkJes  tocation  ref- 

nodes in  accordance  with 
k>cation  refening  mes- 
sage standard.  Sectkm  2 
includes  data  elements 
for  inckJents  and  traffic 
disruptive  roadway  events. 

erencing  and  roadway 
basis  for  other  sections  of 
the  TMDD.  Used  by  trav- 
eler information  systems 
to  describe  roadway. 

kTMS  Data  Dictionary 
(TMDD>— Sections  3  and  4 

Devetop  fundonal-level  data 
dtetionary  for  Advanced 

ITE 

Foundation  

ATMS  data  dicttonary  is 
used  by  traveler  informa- 

In baltot. 

(DI^SA/ideo/Control/Etc.) 

Traffk:  Management  Sys- 

tion systems  that  provkJe 

[TM  1.02]. 

tems.  Sectton  3  inckxles 
data  elements  for  traffic 
control,  traffk:  detectors. 

services  to  mobile  users 
throughout  the  Nation. 

actuated  signal  control- 
lers, traffic  modeling,  ve- 
hk:le  prdbes.  and  ramp 
metering  data.  Sectton  4 
includes  data  elements 
for  dynamk:  message 
signs,  vkleo  and  camera 
control,  parking  manage- 
ment, and  weather  sta- 
tions. 

■  '^ 

Hgh  Speed  Subcarrier 
(HSSC)  Layer  1. 

Develop  a  high  speed  FM 
subcanier  signaling  sys- 

NRSC 

National 

Altows  ti-aveter  information 
system  passages  to  be 

Draft 

tem  for  wkle-area  data 

broadcast  to  the  traveler 

transfer  for  multiple  appli- 

(i.e., vehcle)  nationally. 

cations,  including  traffk: 

data  for  travelers  and  ve- 

-' 

hicles. 

rformation  Service  Provider- 

A  standard  locatton  ref- 

SAE 

National.  Founda- 

Assures consistency  in  lo- 

In t>aHot. 

Vehicle  Location  Referenc- 

erencing format  for  infor- 

tion. 

cation  referencing  and 

ing  Standard  [SAE  01746). 

mation  servfce  provkler  to 
vehk:te  and  vehk:le  to  in- 
formatton  servk»  pro- 
vkler. This  standard  will 
reflect  the  cross-streets 
profile  of  the  current  toca- 
tton  referencing  message 
set  document. 

uniform  processing  for 
mobile  users  nationally; 
may  Interface  with  irtter- 
national  standards. 

lessage  Sets  for  DSRC, 

Devetop  a  standard  for  ex- 

IEEE 

National 

ProvkJes  message  sets  for 

In  baltot. 

Electronic  Toll  and  Traffic 

changing  DSRC  informa- 

other  ITS  user  services. 

Managenient  and  Commer- 

tton in  bidirectional  mes- 

such as  electrons  toll  and 

cial  Vehicle  Operations 

sage  transmissions  and 

ti^ffic  nnanagement  and 

[IEEE  PUSS). 

devtoe  control,  interfacing 
with,  but  independent  of 
the  ASTM  DSRC  stand- 
ards. 

* 

commercial  vehk:le  oper- 
ations. 

--- 
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Proposed  List  of  Critical  Standards— Continued 


Title  of  standard 

Project  objective 

LeadSDO 

Type  of  criticaiity 

Ratnnale 

Status 

Develop  an  extensible  inter- 

face to  other  DSRC 

areas,  such  as  electronic 

toll  and  traffic  manage- 

ment and  commercial  ve- 

hicle operations. 

Message  Sets  for  Incident 

To  standardize  the  form  and 

IEEE 

Natkxial 

Assures  consistency  in 

Draft 

Management:  Emergency 

content  of  the  incident 

* 

communkations  to  mobile 

Management  System  to 

management  messages 

users  throughout  the  Na- 

Traffic  Management  Sys- 

sets for  emergency  man- 

tk>n; aHows  inckjent  marv 

tem  and  Emergency  Tele- 

agement systems  (EMS) 

agement  messages  to  be 

phone  System  (or  91 1) 

to  traffic  management 

shared  among  different 

[IEEE  P1512]. 

systems  (TMS)  and  from 
emergency  management 
systems  to  ttie  emer- 
gency telephone  system 
(ETS)or(E911). 

ITS  systems. 

National  Transportation  Com- 

Address real  time  peer-to- 

AASHTO 

National 

Assures  data  exchange 

Draft 

munications  for  ITS  Proto- 

peer exctiange  (including 

among  traffic  centers, 

col  (NTCIP)  Profile  for  Cen- 

some  remote  control/com- 

emergency management 

. 

ter-to-Center  Communica- 

mand  capat>ility)  between 

centers,  traveler  informa- 

tions-CORBA. 

transportation  manage- 
ment centers  and  sys- 
tems such  as  traffic  oper- 
ations centers,  transit  op- 
erations centers,  emer- 
gency management  cerv 
ters,  and  traveler  informa- 
tion systems  using  Conrv 
monOt>iect  Request 
Broker  Architecture. 

f 

tkMi  systems,  and  transit 
management  centers. 

National  Transportation  Com- 

Address real  time  peer-to- 

AASHTO 

National 

Assures  data  exchange 
among  traffic  centers. 

Draft 

munications  for  ITS  Proto- 

peer exchange  (including 

col  (NTCIP)  Profile  for  Cen- 

some  remote  control/corrv 

emergency  management 

ter-to-Center  Communica- 

mand  capability)  between 

centers,  traveler  informa- 

tions-DATEX-ASN. 

transportation  manage- 
ment centers  and  sys- 
tems such  as  traffic  oper- 
ations centers,  transit  op- 
erations centers,  emer- 
gency management  cerv 
ters,  and  traveler  informa- 
tion system  using  a 
predefined  message 
transfer  approach. 

tk>n  systems,  and  transit 
management  centers. 

NTCIP— Global  Object  Defini- 

Identify and  define  tfwse 

AASHTO 

Fourxjation 

Assures  that  all  objects  (val- 
ues arxJ  functions)  are 

PutJiished 

tions  [TS  3.4]. 

object  definitions  that  may 

■         ^^*^"    W^**^*"^^*    W         ****«*«#■*■«* 

I       Uh^lAI  IW^Ja 

be  supported  by  multiple 

consistent  in  other  NTCIP 

device  types,  such  as  ac- 

standards and  in  transit 

tuated  signal  controllers 

communKatkms  interface 

and  variable  message 

profiles  (TCIP)  standards. 

signs. 

NTCIP— Simple  Transpor- 

Specify a  set  of  rules  and 

AASHTO 

National 

Assures  uniform  information 

Approved. 

tation  Management  Frame- 

protocols  for  organizing. 

exchange  among  trans- 

WO&. [TS  3.2]. 

describing  and  exctiang- 
ing  transportation  man- 
agement information  be- 
tween transportation  man- 
agement applications  and 
transportation  equipment 
such  that  they  interoper- 

portation  management 
applicatkxis  and  equip- 
ment that  sends  or  re- 
ceives the  information. 

On-Board  Land  Vehicle  May- 

Develop a  common  speci- 

SAE 

National 

Provkles  message  and  in- 

Inbaltot. 

day  Reporting  Interface 

fication  which  presaibes 

fomiation  between  emer- 

[SAE J2313). 

various  protocol  methods 
enabling  vendors  with  dif- 
ferent communication 
mettiods  to  speak  with  re- 
sponse agencies  in  a 
standard  format 

gency  management  cen- 
ters and  mobile  users  na- 
tk)nally. 

Standard  for  Data  Diction- 
aries tor  Intelligent  Trans- 
portation Systems  [IEEE 
P1489J. 
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Proposed  list  of  Critical  Standards— Continued 


Title  of  standard 


Project  otjjective 


!  landard  Specification  on 
Dedicates  Short-Range 
Communications  (DSRC) 
Data  Link  Uyer  [ASTM2]. 


dedicated  Short-range  Com- 
munications (DSRC)  Phys- 
ical Layer— 902-928  MHz 
{ASTMI]. 


I  Bmplate  for  ITS  Message 
Sets  (IEEE  P1488]. 


Address  message  content 
for  national  consistency. 

Specify  a  common  set  of 
meta  entities  and  meta 
attritxjtes  for  ITS  data  dic- 
tionaries, as  well  as  asso- 
ciated conventions  and 
schemas,  that  enable  de- 
scritNng,  standardizing, 
and  managing  all  ITS 
data.  The  consistent  use 
of  common  structures  and 
associated  conventions 
and  schemas,  data  and 
information  can  t>e  unam- 
t}iguously  exchanged 
among  various  ITS  func- 
tional subsystems  through 
their  specific  application 
systems. 

Develop  a  specification  for 
the  protocol  (data  link) 
communk:ations  for 
DSRC.  Support  twth  ac- 
tive and  t)acksetter  tran- 
sponders. 

Devetop  a  specification  for 
the  radio  frequency  char- 
acteristics (physical  layer) 
for  DSRC  operation  in  the 
range  of  902  to  928  MHz. 
Support  both  active  and 
backscatter  transporxiers. 

Devetop  a  standard  for  an 
ITS  Message  Set  Tenv 
plate. 


Lead  SDO 


IEEE 


ASTM 


ASTM 


lEE 


Type  of  criticality 


FoundationI 


National . 


National 


Foundation 


Rationale 


Sets  requirements  for  the 
attributes  to  be  used  by 
all  ITS  data  dictionaries 
for  unambiguous  data 
transfer. 


Status 


in  baltot. 


Altows  DSRC  systems  to 
communicate  t)etween 
roadsides  and  vehicles 
nattonalty. 


Altows  DSRC  systems  to 
communicate  t>etween 
roadskjes  arxJ  vehicles 
nattonally. 


Descrit}es  the  structure  and 
content  of  message  sets 
for  exchange  between 
traffic  centers,  emergerK:y 
management  centers  and 
traveler  information  sys- 
tems in  a  consistent  and 
uniform  manner. 


In  ballot. 


In  baltot. 


Draft 


L  LUthority:  23  U.S.C.  315;  sec.  5206(c),  Pub. 
L  105-178,  112  Stat,  107,  456  (1998);  49  CFR 

148) 

Issued  on:  December  16, 1998. 
I  Cbiueth  R.  Wykle, 
Federal  Highway  Administrator. 
If  R  Doc.  98-33800  Filed  12-21-98;  8:45  am) 
11 JJNG  CODE  491fr-«2-l> 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Docket  No.  AB-557X;  STB  Docket  No. 
AB-290  (Sub-No.  187X)] 

Trustees  of  the  Cincinnati  Southern 
Railway— Abandonment  Exemption— 
in  Hamilton  County,  OH;  The 
Cincinnati,  New  Orleans  &  Texas 
Pacific  Railway  Company- 
Discontinuance  of  Service 
Exemption— in  Hamilton  County,  OH 

Trustees  of  the  Cincinnati  Southern 
Railway  (CSR)  and  The  Cincinnati,  New 
Orleans  &  Texas  Pacific  Railway 
Company  (CNO&TP)  have  filed  a  notice 
of  exemption  under  49  CFR  1152 
Subpart  F — Exempt  Abandonments  and 
Discontinuances  for  CSR  to  abandon 
and  CNO&TP  to  discontinue  service 
over  a  1.2-miIe  line  of  railroad  between 
Stations  722+19  and  Stations  71+11  in 


Cincinnati,  Hamilton  County,  OH.'  The 
line  traverses  United  States  Postal 
Service  Zip  Code  45202. 

CSR  and  CNO&TP  have  certified  that: 
(1)  no  local  traffic  has  moved  over  the 
line  for  at  least  2  years;  (2)  any  overhead 
traffic  has  been  rerouted  over  other 
lines;  (3)  no  formal  complaint  filed  by 
a  user  of  rail  service  on  the  line  (or  by 
a  state  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Surface 
Transportation  Board  (Board)  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 


I  CNO&TPs  lease  and  operation  of  CRSs  line  was 
approved  by  the  Interstate  Commerce  Commission 
in  The  Cincinnati.  Sew  Orleans  and  Te'^as  Pacific 
Railway  Company— Ex-Mod.  Of  Lease— Cincinnati 
Southern  Railway.  Finance  Docket  No.  21666  (Sub- 
No.  1)  (ICC  served  Nov.  13.  1987). 
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(historic  reports),  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  mider 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OF A)  has  been 
received,  this  exemption  will  be 
effective  on  January  21,  1999,  unless 
stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
environmental  issues,^  formal 
expressions  of  intent  to  file  an  OFA 
imder  49  CFR  1152.27(c)(2),'  and  trail 
use/rail  banking  requests  under  49  CFR 
1152.29  must  be  filed  by  January  4, 
1999.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  January  11, 
1999,  with:  Suirface  Transportation 
Board,  Office  of  the  Secretary,  Case 
Control  Unit,  1925  K  Street,  N.W.. 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicants 
representative:  James  R.  Paschall, 


^The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  ofOut- 
of-Service  Rail  Unes.  5  I.C.C.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

>Each  offer  of  financial  assistance  must  be 
accompanied  by  the  filing  fee,  which  currently  is 
set  at  $1000.  See  49  CFR  10O2.2(f)(25). 


General  Attorney,  Norfolk  Southern 
Corporation,  Three  Commercial  Place, 
Norfolk.  VA  23510-2191.  If  the  verified 
notice  contains  false  or  misleading 
information,  the  exemption  is  void  ab 
initio. 

CSR  and  CNO&TP  have  filed  an 
environmental  report  which  addresses 
the  abandonment's  effects,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  December  24, 1998. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  vmting  to  SEA  (Room  500, 
Surface  Transportation  Board, 
Washington,  DC  20423)  or  by  calling 
SEA.  at  (202)  565-1545.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursueuit  to  the  provisions  of  49  CFR 
1152.29(e)(2),  CSR  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line.  If 
consummation  has  not  been  effected  by 
CSR's  filing  of  a  notice  of 
consummation  by  December  22, 1999, 
and  there  are  no  legal  or  regulatory 
barriers  to  consummation,  the  authority 
to  abandon  will  automatically  expire. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  December  15, 1998. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

|FR  Doc.  98-33733  Filed  12-21-98;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

United  States  Mint 

Request  for  Comments,  Extension  of 
Time 

ACTION:  Request  for  Comments. 
Extension  of  Time. 

SUMMARY:  In  a  notice  appearing 
November  27,  1998,  the  United  States 
Mint  aimounced  that  it  was  seeking 
comments  from  the  public  on  proposed 
obverse  and  reverse  designs  for  the  new 
$1  coin  to  be  issued  beginning  in  2000. 
The  designs  have  been  displayed  on  the 
Mint's  web  site  since  December  7, 1998. 
The  Mint  set  a  comment  deadline  of 
December  21, 1998.  Because  of 
overwhelming  response  to  the  Mint's 
web  site,  the  Mint  is  extending  this 
deadline  to  December  28, 1998.  Current 
finalist  designs  remain  displayed  on  the 
Mint's  web  site  at  http:// 
www.usmint.gov. 

COMMENT  DEADLINE:  December  28,  1998. 

RECEIPT  OF  COMMENTS:  Any  member  of 
the  public  wishing  to  comment  should 
do  so  via  the  Internet  by  accessing  the 
Mint's  web  site  [http:// 
www.usmint.gov).  Alternatively, 
comments  may  be  submitted  in  writing 
to  Michael  White.  633  3rd  Street  NW, 
Room  715.  Washington.  DC  20220,  Fax 
(202)  874-4083;  mail  must  be  received 
no  later  than  December  28, 1998. 
Philip  Diehl, 

Director,  The  United  States  Mint. 
[FR  Doc.  98-33795  Filed  12-21-98;  8:45  am) 
aiLUNG  CODE  4S10-2S-I> 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  202,  240,  242  and  249 
[Release  No.  34-40760;  File  No.  S7-12-98] 
RIN  3235-AH41 

Regulation  of  Exchanges  and 
Alternative  Trading  Systems 

AGENCY:  Securities  and  Exchange 

Ckimmission. 

ACTION:  Final  rules. 

summary:  The  Securities  and  Exchange 
Commission  today  is  adopting  new 
rules  and  rule  amendments  to  allow 
alternative  trading  systems  to  choose 
whether  to  register  as  national  securities 
exchanges,  or  to  register  as  broker- 
dealers  and  comply  with  additional 
requirements  under  Regulation  ATS, 
depending  on  their  activities  and 
trading  voliune.  The  Commission  is  also 
adopting  amendments  to  rules  regarding 
registration  as  a  national  securities 
exchange,  repealing  Rule  17a-23,  and 
amending  the  books  and  records  rules 
by  transferring  the  recordkeeping 
requirements  from  Rule  17a-23  to  Rules 
17a-3  and  17a-4  as  they  apply  to 
broker-dealer  internal  trading  systems. 
Finally,  the  Commission  is  excluding 
bom  the  rule  fiUng  requirements  for 
self-regulatory  organizations  certain 
pilot  trading  systems  operated  by 
national  securities  exchanges  and 
national  securities  associations.  These 
rules  will  more  effectively  integrate  the 
growing  number  of  alternative  trading 
systems  into  the  national  market  system, 
accommodate  the  registration  of 
proprietary  alternative  trading  systems 
as  exchanges,  and  provide  an 
opportimity  for  registered  exchanges  to 
better  compete  with  alternative  trading 
systems. 

DATES:  Effective  Date:  April  21, 1999, 
except  §§  242.301  (b)(5)(i)(D)  and  (E)  and 
§§242.301(b)(6)(i)  (D)  and  (E),  which 
shall  become  effective  on  April  1,  2000. 

Compliance  Date:  Prior  to  April  21 , 
1999,  the  Commission  will  publish  a 
schedule  of  those  securities  with  respect 
to  which  alternative  trading  systems 
must  comply  with  §  242.301(b)(3)  on 
April  21, 1999  and  those  securities  with 
respect  to  which  alternative  trading 
systems  must  comply  with 
§  242.301(b)(3)  on  August  30, 1999.  See 
Section  VIII  of  this  release. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  King,  Senior  Special  Counsel, 
at  (202)  942-0140,  Marianne  Duffy, 
Special  Counsel,  at  (202)  942-4163, 
Constance  Kiggins,  Special  Counsel,  at 
(202)  942-0059.  Kevin  Ehrlich. 
Attorney,  at  (202)  942-0778,  Denise 


Landers,  Attorney,  at  (202)  942-0137 
and  John  Roeser,  Attorney,  at  (202)  942- 
0762,  Division  of  Market  Regulation, 
Securities  and  Exchange  Commission, 
Stop  10-1,  450  Fifth  Street.  NW, 
Washington,  DC  20549.  For  questions  or 
comments  regarding  securities 
registration  issues  raised  in  this  release, 
contact  David  Sirignano.  Associate 
Director,  at  (202)  942-2870,  Division  of 
Corporation  Finance,  Securities  and 
Exchange  Commission,  Stop  3-1,  450 
Fifth  Street,  NW.  Washington,  DC 
20549. 
SUPPLEMENTARY  INFORMATION: 
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I.  Introductitm 

Today  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
is  adopting  a  regulatory  framework  for 
alternative  trading  systems,*  to 
strengthen  the  public  markets  for 
securities,  while  encoiuaging  innovative 
new  markets.  During  the  past  three 
years,  the  Commission  has  undertaken  a 
reevaluation  of  its  regulatory  framework 
for  markets  because  of  substantial 
changes  in  the  way  securities  are  traded. 
Market  participants  have  incorporated 
technology  into  their  businesses  to 
provide  investors  with  an  increasing 
array  of  services,  and  to  furnish  these 
services  more  efficiently,  and  often  at 
lower  prices.  The  current  regulatory 
framework,  however,  designed  more 
than  six  decades  ego,  did  not  envision 
many  of  these  tradiing  and  business 
functions.  In  particular,  market 
participants  have  developed  a  variety  of 
alternative  trading  systems  that  furnish 
services  traditionally  provided  solely  by 
remstered  exchanges. 

To  better  understand  the  questions 
raised  by  technological  developments  in 
the  U.S.  markets,  in  May  1997,  the 
Commission  published  a  concept 
release  exploring  ways  to  respond  to  the 
rapid  technological  developments 
affecting  sectuities  markets  and,  in 
particular,  the  growing  significance  of 
alternative  trading  systems  ("Concept 
Release").^  After  taldng  into 
consideration  the  comments  submitted 
in  response  to  the  Concept  Release,  in 
April  1998,  the  Commission  proposed  a 
new  regulatory  framework  for 
alternative  trading  systems  ("Proposing 
Release").^ 

Alternative  trading  systems  now 
handle  more  than  twenty  percent  of  the 
orders  in  securities  listed  on  The 
Nasdaq  Stock  Market  ("Nasdaq"),  and 
almost  four  percent  of  orders  in 
exchange  listed  sectuities.  These 


<  The  term  "alternative  trading  tyttan"  i*  definad 
in  Rule  300(a).  17  CFR  242  JOO(a).  ThU  term 
encompasMS  foma  systems  that  previous 
Commission  releases  called  proprietary  trading 
systems,  broker-dealer  trading  systems,  and 
electronic  communication  networks. 

2  Securities  Exchange  Act  Release  No.  38672  (May 
23, 1097),  62  FR  30485  (June  4, 1997).  The  comment 
letters  to  the  Concept  Release  and  a  summary  of 
these  comments  have  been  placed  in  Public  File 
S7-16-97,  which  is  available  for  inspection  in  the 
Commission's  Public  Reference  Room. 

>  Securities  Exchange  Act  Release  No.  39884 
(A|W.  17, 1998).  63  FR  23504  (Apr.  29, 1998).  The 
comment  letters  to  the  Proposing  Release  and  a 
summary  of  those  comments  received  as  of  August 
25, 1998  have  been  placed  in  Public  File  S7-12- 
98,  which  is  available  for  inspection  in  the 
Commission's  Public  Reference  Room. 


systems  operate  markets  similar  to  the 
registered  exchanges  and  Nasdaq.  Over 
time,  an  alternative  trading  system  may 
become  the  primary  market  for  some 
securities.  Yet  these  markets  are  private, 
available  only  to  chosen  subscribers, 
and  are  regulated  as  broker-dealers,  not 
in  the  way  registered  exchanges  and 
Nasdaq  are  regulated.  This  creates 
disparities  that  affect  investor  protection 
and  the  operation  of  the  markets  as  a 
whole. 

Our  national  market  system,  as  it  has 
evolved  since  1975,  has  sought  the 
benefits  of  both  market  centralization — 
deep,  liquid  markets — and  competition. 
To  achieve  these  benefits,  the  national 
market  system  has  maintained  equally 
regulated,  individual  markets,  which  are 
linked  together  to  make  their  best  prices 
publicly  known  and  accessible. 
Alternative  trading  systems  have 
remained  largely  outside  the  national      . 
market  system.  For  example,  the 
evidence  in  the  Commission's  report  on 
the  National  Association  of  Seciuities 
Dealers,  Inc.  ("NASD")  and  Nasdaq 
suggested  that  widespread  use  of 
Instinet  by  market  makers  as  a  private 
market  had  a  significant  impact  on 
pubUc  investors  and  the  operation  of  the 
Nasdaq  market.*  Through  Instinet, 
market  makers  were  able  to  quote  prices 
better  than  those  made  available  to 
public  investors.  This  private  market 
developed  only  because  the  activity  on 
alternative  trading  systems  is  not  fully 
disclosed,  or  accessible,  to  pubUc 
investors.  Moreover,  these  trading 
systems  have  no  obligation  to  provide 
investors  a  fair  opportunity  to 
participate  in  their  systems  or  to  treat 
their  participants  fairly.  These  systems 
may  also  not  be  adequately  surveilled 
for  market  manipulation  and  fraud.  In 
fact,  market  participants  can  manipulate 
the  prices  in  the  piSblic  securities 
marKets  through  the  use  of  alternative 
trading  systems.'  In  addition, 
alternative  trading  systems  have  no 
obligation  to  ensure  that  their  systems 
are  sufficient  to  handle  rapid  increases 
in  trading  voltime  as  occurs  in  times  of 
mariiet  volatility,  and  at  times  they  have 
failed  to  do  so.  Because  of  the 
increasingly  important  role  of 
alternative  trading  systems,  these 
differences  are  inconsistent  with  the 
national  market  system  goals  set  forth 


*  See  SEC,  Report  Pursuant  to  Section  21(a)  of  the 
Securities  Exchange  Act  of  1934  Regarding  the 
NASD  end  the  Nasdaq  Market  (1996)  ("NASD  21(a) 
Report"). 

>  See  In  the  Matter  of  Ian  and  Lawrence  Fishman. 
Securities  Exchange  Act  Release  No.  40115  June 
24, 1998)  (finding  that  the  Fishman  brothers 
manipulated  the  national  best  bid  and  offer  in 
violation  of  Section  10(b)  and  Rule  lOb-5  under  the 
Exchange  Act  by  coordinating  the  entry  of  orders 
routed  to  alternative  trading  systems). 
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by  Congress  in  the  1975  amendments  to 
the  Securities  Exchange  Act  of  1934 
("1975  Amendments")*  and  call  into 
question  the  fairness  of  current 
regulatory  requirements. 

In  1996,  Congress  provided  the 
Commission  with  greater  flexibility  to 
regulate  new  trading  systems  by  giving 
the  Commission  broad  authority  to 
exempt  any  person  from  any  of  the 
provisions  of  the  Securities  Exchange 
Act  of  1934  ("Exchange  Act")  and 
impose  appropriate  conditions  on  their 
operation.'  This  new  exemptive 
authority,  combined  with  the  abiUty  to 
faciUtate  a  national  market  system, 
provides  the  Commission  with  the  tools 
it  needs  to  adopt  a  regulatory  frameworic 
that  addresses  its  concerns  about 
alternative  trading  systems  vtrithout 
jeopardizing  the  commercial  viability  of 
these  markets.  In  the  Proposing  Release, 
,  the  Commission  proposed  ways  to  use 
these  tools  to  adopt  new  rules  and  rule 
amendments  designed  to  resolve  many 
of  the  concerns  raised  by  alternative 
trading  systems,  better  integrate  these 
systems  into  our  national  market  system 
structiue,  and  make  the  benefits  of  these 
systems  available  to  more  investors. 

In  response  to  its  Proposing  Release," 
the  Commission  received  seventy 
comment  letters.^  Conunenters  generally 
supported  the  Commission's  proposals 
and  welcomed  the  regulatory  flexibility 
these  proposals  offereid.>«»  Many 


•Pub.  L.  29.  89  Stat.  97  (1975).  Congress  granted 
to  the  Commission  autJiority  in  1975  to  adopt  rules 
that  promote  (1)  economically  efficient  execution  of 
securities  transactions,  (2)  fair  competition.  (3) 
transparency.  (4)  investor  access  to  the  best 
markets,  and  (5)  the  opportunity  for  investors' 
orders  to  be  executed  without  the  participation  of 
a  dealer.  See  S.  Rep.  No.  75. 94th  Cong..  1st  Sess. 
8  (1975):  H.R.  Rep.  No.  229.  94th  Cong..  1st  Sess 
92  (1975).  See  also  section  llA(a)(l)  of  the 
Exchange  Act.  15  U.S.C  78k-l(a)(l). 

'  Section  36  of  the  Exchange  Act,  15  U.S.C. 
78mm,  was  enacted  as  part  of  the  National 
Securities  Markets  Improvement  Act  of  1996.  Pub 
L.  104-290  CNSMU").  See  infm  Section  Vn.D.l. 

*  See  supra  note  3. 

"This  is  the  number  of  comment  letters  received 
by  the  Commission  as  of  the  close  of  business  on 
December  1,  1998. 

"•Some  conunenters,  however,  suggested  that  the 
better  approach  would  be  for  the  Commission  to 
retain  its  present  regulatory  framework  for 
alternaUve  trading  systems.  See.  e.g..  Letter  from 
Robin  Roger.  Principal  and  Counsel.  Morgan 
Stanley  Dean  Witter  to  )onathan  G.  Katz.  Secretary. 
SEC.  dated  Sept.  11.  1998  ("MSDW  Utter")  at  3- 
4;  Letter  from  Christopher  J.  Carroll  and  W.  Hal 
Hinkle.  Co-Chairs,  ATS  Task  Force.  The  Bond 
Market  Association  to  Jonathan  G.  Katz.  Secretary 
SEC.  dated  July  28. 1998  ("TBMA  Letter")  at  2.  8- 
12;  Letter  from  Lee  B.  Spencer,  Jr.,  Chairman,  SIA 
Federal  Regulation  Committee  and  Perry  L.  Taylor, 
Jr..  Chairman,  SIA  Alternative  Trading  System 
Subcommittee.  Securities  Industry  Association  to 
Jonathan  G.  Katz,  Secretary,  SEC,  dated  July  31, 
1998  ("SL\  Letter")  at  2,  5.  Another  commenter 
suggested  that  the  Commission  solicit  comment 
again  on  the  broader  issues  discussed  in  the 
Concept  Release.  See  Letter  from  Louis  C.  Magill, 


commenters  agreed  with  the 
Commission  that  the  regulatory 
structure  needs  to  be  modernized  to 
better  integrate  alternative  trading 
systems  into  the  national  market 
system.il  For  example,  several 
commenters  expressed  the  view  that,  on 
balance,  the  proposed  regulatory 
framework  for  alternative  trading 
systems  represented  a  preferable 
alternative  to  the  current  regulation  of 
these  systems  as  broker-dealers,  which 
is  not  only  inadequate  for  many 
alternative  trading  systems,  but  also 
results  in  disparate  regulatory  treatment 
of  exchange  markets  and  their 
alternative  trading  system 
competitors.  12  Other  commenters 
believed  that  the  Commission's  proposal 
was  a  step  in  the  right  direction,  both 
from  a  competitive  business  perspective 
and  from  an  investor  protection  and  fair 
regulation  perspective.  While  some 
commenters  thought  that  the 
Commission  should  continue  the 
present  framework  for  alternative 
trading  systems."  most  believed  that 
the  proposal  provided  a  framework  that 
could  maintain  a  competitive  balance 
among  the  markets  offering  services  to 
investors.  1*  Other  commenters  were 
pleased  by  the  Commission's 
determination  to  allow  market 
participants  to  engage  in  business 
decisions  regarding  how  to  register  with 
the  Commission.!*  Commenters  also 
generally  supported  the  Commission's 
proposal  to  allow  for-profit  exchanges.i* 
and  generally  supported  the  proposed 


President.  Corporate  Capital  Securities,  Inc.  to 
Jonathan  G.  Katz.  Secretary,  SEC.  dated  July  27. 
1998  ("Corporate  Capital  Letter")  at  4. 

"See,  e.g..  Letter  from  Joanne  Moffic-Silver, 
Secretary  and  General  Counsel,  Chicago  Board 
Options  Exchange  to  Jonathan  G.  Katz.  Secratary, 
SEC.  dated  July  28, 1998  ("CBOE  Utter")  at  3; 
Utter  bom  John  C  Katovich.  Senior  Vice  President 
and  General  Counsel.  OptiMark  Technologies  Inc. 
to  Jonathan  G.  Katz,  Secretary.  SEC,  dated  Aug.  13 
1998  ("OptiMark  Utter")  at  1. 
"  See.  e.g..  CBOE  Utter  at  3. 
'5  See.  e.g.,  SIA  Utter  at  1,  5-6. 
>«  See,  e.g..  Utter  from  Joan  C  Conley.  Corporate 
Secretary,  National  Association  of  Securities 
Dealers,  Inc.  to  Jonathan  G.  Katz,  Secretary,  SEC, 
dated  Aug.  10. 1998  ("NASD  Utter")  at  1-2. 

"See.  e.g..  Letter  from  Douglas  M.  Atkin.  Chief 
Executive  Officer,  Instinet  International  to  Jonathan 
G.  Katz,  Secretary,  SEC,  dated  Aug.  3, 1998 
("Instinet  Utter")  at  1,  7;  Utter  from  Frederic  W. 
Rittereiser,  President  and  Chief  Executive  Officer 
and  William  W.  Uchimoto,  Executive  Vice 
President  and  General  Counsel,  Ashton  Technology 
Group,  Inc.  to  Jonathan  G.  Katz,  Secretary,  SEC, 
dated  July  28, 1998  ("Ashton  Utter")  at  1;  Letter 
from  Mary  Sue  Fisher.  Managing  Director.  Legal 
and  Compliance.  Chicago  Board  Brokerage.  LLC  to 
Jonathan  G.  KaU.  Secretary.  SEC,  dated  July  29 
1998  ( "CBB  Utter")  at  1-2. 

•"  See.  e.g..  TBMA  Utter  at  4:  Utter  from  Lany 
E.  Fondren,  President.  Integrated  Bond  Exchange, 
Inc.  to  Jonathan  G.  Katz.  Secretary.  SEC,  dated  July 
27, 1998  ("IBEX  Utter'J  at  1 3. 


temporary  exemption  for  pilot  trading 
systems.  1' 

The  Commission  believes  that  its 
regulation  of  markets  should  both 
accommodate  traditional  market 
structures  and  provide  sufficient 
flexibility  to  ensure  that  new  markets 
promote  fairness,  efficiency,  and 
transparency.  In  adopting  a  new 
regulatory  framework  for  alternative 
trading  systems  today,  the  Commission 
has  incorporated  suggestions  and 
responded  to  requests  for  clarification 
made  by  commenters.  The  Commission 
beheves  that  this  regulatory  approach 
effectively  addresses  commenters' 
concerns  while  carefully  tailoring  a 
regulatory  homework  that  is  flexible 
enough  to  accommodate  the  evolving 
technology  of.  and  benefits  provided  by, 
alternative  trading  systems. 

While  the  revised  regulatory  scheme 
implemented  today  is  designed  to 
address  changes  in  the  way  securities 
are  traded,  the  Commission's 
assessment  of  the  impact  that  these 
systems  may  have  on  the  trading  of 
unregistered  securities  (j.e.  of  both 
domestic  and  foreign  issuers),  and  of  the 
appropriate  regulatory  posture  to  these 
developments,  is  still  ongoing.  This 
matter  and  the  broader  issues  involving 
recent  trends  and  initiatives  that  give 
U.S.  investors  greater  and  more 
instantaneous  access  to  foreign 
securities  markets  create  tensions 
between  competing  Commission  goals. 
The  Commission,  for  example,  wishes  to 
foster  developments  that  enable  U.S. 
investors  to  execute  securities  trades 
more  efficiently,  but  it  also  desires  that 
foreign  securities  traded  in  U.S.  markets 
have  full  and  fair  disclosure.  These 
tensions  and  issues  will  be  addressed  by 
the  Commission  in  the  future. 

n.  Executive  Summary  of  Final  Rules 

The  final  rules  seek  to  establish  a 
regulatory  framework  that  makes  sense 
both  for  ciurent  and  future  securities 


"  See,  e.g..  Utter  frtjm  Craig  S.  Tyle.  General 
Counsel.  Investment  Company  Institute  to  Jonathan 
G.  Katz,  Secretary,  SEC,  dated  July  28, 1998  ("7/28/ 
98  la  Utter")  at  5:  Utter  bom  James  E.  Buck, 
Senior  Vice  President  and  Secretary,  New  York 
Stock  Exchange,  Inc.  to  Jonathan  G.  Katz.  Secretary. 
SEC.  dated  July  28. 1998  ("NYSE  Utter")  at  9; 
Utter  frtjra  Robert  H.  Forney,  President  and  Chief 
ExecuUve  Officer,  Chicago  Stock  Exchange  to 
Jonathan  G.  Katz,  Secretary,  SEC.  dated  July  30. 
1998  ("CHX  Utter")  at  11;  Utter  from  T.  Eric 
Kilcollin.  President  and  Chief  Executive  Officer, 
Chicago  Mercantile  Exchange  to  Jonathan  G.  Katz. 
Secretary.  SEC.  dated  Aug.  5, 1998  ("CME  Utter") 
at  4;  Utter  fitjm  James  F.  Du^,  Executive  Vice 
President  and  General  Counsel,  Legal  and 
Regulatory  Policy.  American  Stock  Exchange,  Inc. 
to  Jonathan  G.  Katz.  Secretary.  SEC.  dated  Aug.  18. 
1998  ("Amex  Utter")  at  1;  Ashton  Utter  at  2;  CBOE 
Utter  at  3,  8-9.  See  infra  Section  VI  for  a  discussion 
of  the  temporary  exemption  for  pilot  trading 
systems. 
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narkets.  This  regulatory  framework 
should  encourage  market  innovation 
while  ensuring  basic  investor 
)rotections.  The  Commission  continues 
o  believe  that  the  approach  outlined  in 
he  Proposing  Release  will  accomplish 
iiese  goals.  In  general,  this  approach 
gives  seciu'ities  markets  a  choice  to 
Register  as  exchanges,  or  to  register  as 
broker-dealers  and  comply  with 
Regulation  ATS.^"  The  Commission 
believes  the  framework  it  is  adopting 
meets  the  varying  needs  and  structures 
of  market  participants  and  is  flexible 
snough  to  accommodate  the  business 
objectives  of,  and  the  benefits  provided 
py,  alternative  trading  systems.  The 
principal  components  of  this  new 
framework  are  discussed  below. 

k.  New  Interpretation  of  "Exchange" 

A  fundamental  component  of  the  new 
regulatory  framework  is  new  Rule  3b- 
16.  This  rule  interprets  key  language  in 
the  statutory  definition  of  "exchange" 
under  section  3(a)(1)  of  the  Exchange 
Act."  Rule  3b-16  reflects  a  more 
mprehensive  and  meaningful 
terpretation  of  what  an  exchange  is  in 
ght  of  today's  markets.  Until  now,  the 
immission's  interpretation  of  the 
exchange  definition  reflected  relatively 
rigid  regulatory  requirements  and 
classifications  for  "exchange"  and 
"broker-dealers."  Advancing  technology 
has  increasingly  blurred  these 
distinctions,  and  alternative  trading 
systems  today  are  used  by  market 
participants  as  functional  equivalents  of 
exchanges.  Accordingly,  the 
Commission's  new  interpretation  of 
exchange  contained  in  Rule  Sb-lB^o 
encompasses  these  equivalent  markets 
and  the  Commission's  new  general 
exemptive  authority  enables  it  to  craft  a 
new  regulatory  framework. 
The  statutory  definition  of 
exchange"  includes  a  "market  place  or 
facilities  for  bringing  together 
piirchasers  and  sellers  of  securities  or 
for  otherwise  performing  with  respect  to 
securities  the  functions  commonly 
performed  by  a  stock  exchange.  "^^  In 
response  to  commenters'  concerns  and 
suggestions,  the  Commission  has 
carefully  revised  Rule  3b-16  to  define 
these  terms  to  mean  any  organization, 
association,  or  group  of  persons  that:  (1) 
Brings  together  the  orders  of  multiple 
buyers  and  sellers;  and  (2)  uses 
established,  non-discretionary  methods 
(whether  by  providing  a  trading  facility 
or  by  setting  rules)  under  which  such 
orders  interact  with  each  other,  and  the 


buyers  and  sellers  entering  such  orders 
agree  to  the  terms  of  a  trade." 

Rule  3b-16  explicitly  excludes  those 
systems  that  the  Commission  believes 
perform  only  traditional  broker-dealer 
activities.  The  Commission  modified 
these  exclusions  to  address  issues  raised 
by  commenters.  Rule  3b-16  now 
expressly  excludes  the  following 
systems  from  the  revised  interpretation 
of  "exchange":  (1)  Systems  that  merely 
route  orders  to  other  facilities  for 
execution;  (2)  systems  operated  by  a 
single  registered  market  maker  to 
display  its  own  bids  and  offers  and  the 
limit  orders  of  its  customers,  and  to 
execute  trades  against  such  orders;  and 
(3)  systems  that  allow  persons  to  enter 
orders  for  execution  against  the  bids  and 
offers  of  a  single  dealer.^^ 

B.  Exemption  for  Regulated  Alternative 
Trading  Systems 

The  fiamework  the  Commission 
adopts  today  uses  the  Commission's 
new  exemptive  authority  to  allow  most 
alternative  trading  systems  to  choose  to 
be  regulated  either  as  exchanges  or  as 
broker-dealers.  Rule  3al-l  exempts 
most  alternative  trading  systems  from 
the  definition  of  "exchange,"  and 
therefore  the  requirement  to  register  as 
an  exchange,  if  they  comply  with 
Regulation  ATS.  However,  any  system 
exercising  self-regulatory  powers,  such 
as  regulating  its  members'  or 
subscribers'  conduct  when  engaged  in 
activities  outside  of  that  trading  system, 
must  register  as  an  exchange  or  be 
operated  by  a  national  securities 
association.  This  is  because  self- 
regulatory  activities  in  the  securities 
markets  must  be  subject  to  Commission 
oversight  under  Section  19  of  the 
Exchange  Act.^*  Thus  any  system 
exercising  self-regulatory  powers  will 
not  be  permitted  the  option  of 
registering  as  a  broker-dealer. 

In  addition,  the  Commission  can 
determine  that  a  dominant  alternative 
trading  system  should  be  registered  as 
an  exchange.  An  alternative  trading 
system  would  first  have  to  exceed 
certain  volume  levels  and  the 
Commission,  after  notice  and  an 
opportunity  for  the  alternative  trading 
system  to  respond,  would  have  to 
determine  that  an  exemption  from 
exchange  regulation  is  not  necessary  or 
appropriate  in  the  public  interest  or 
consistent  with  the  protection  of 
investors,  taking  into  account  the 
requirements  of  exchange  registration 
and  the  objectives  of  the  national  market 


system.^'  At  this  time,  however,  the 
Commission  does  not  believe  that  it  is 
necessary  or  appropriate  under  this 
provision  that  any  alternative  trading 
system  register  as  an  exchange. 

C  Regulation  ATS 

The  Commission  is  adopting  new 
Regulation  ATS,  substantially  in  the 
form  proposed,  to  impose  essential 
elements  of  market-oriented  regulation 
on  alternative  trading  systems.  This  new 
regulation  addresses  the  concerns  raised 
by  the  market  activities  of  alternative 
trading  systems  that  choose  to  register 
as  broker-dealers.  To  allow  new  markets 
to  start,  without  disproportionate 
burdens,  a  system  with  less  than  five 
percent  of  the  trading  volume  in  all 
securities  it  trades  is  required  only  to: 
(1)  File  with  the  Commission  a  notice  of 
operation  and  quarterly  reports;  (2) 
maintain  records,  including  an  audit 
trail  of  transactions;  and  (3)  refrain  from 
using  the  words  "exchange,"  "stock 
market,"  or  similar  terms  in  its  name. 

If.  however,  an  alternative  trading 
system  with  five  percent  or  more  of  the 
trading  volume  in  any  national  market 
system  security  chooses  to  register  as  a 
broker-dealer — instead  of  as  an 
exchange — ^the  Commission  believes  it 
is  in  the  public  interest  to  integrate  its 
activities  into  the  national  market 
system.  In  addition  to  the  requirements 
for  smaller  alternative  trading  systems, 
Regulation  ATS  requires  alternative 
trading  systems  that  trade  five  percent 
or  more  of  the  volume  in  national 
market  system  securities  to  be  linked 
with  a  registered  market  in  order  to 
disseminate  the  best  priced  orders  in 
those  national  market  system  securities 
displayed  in  their  systems  (including 
institutional  orders)  into  the  public 
quote  stream.2^  Such  alternative  trading 
systems  must  also  comply  with  the 
same  market  rules  governing  execution 
priorities  and  obligations  that  apply  to 
members  of  the  registered  exchange  or 
national  securities  association  to  which 
the  alternative  trading  system  is 
linked.^" 


»•  17  CFR  242.300-303. 
"15U.S.C.  78c(a)(l). 
»oi7CFR240.3b-16. 
»'  15  U.S.C.  78c(a)(l). 


2»Rule  3b-16(a).  17  CFR  240.3b-16(a). 
''Rule  3b-16(b).  17  CFR  240. 3b-l 6(b). 
"  15  U.S.C  78s. 


2' Rule  3al-l(b)(l),  17  CFR  240.3al-l(b)(l). 

"Rule  301(b)(3).  17  CFR  240.301(b)(3). 
Alternative  trading  systems  will  only  have  to 
comply  with  this  rule  for  fifty  percent  of  securities 
on  April  21. 1999.  By  August  30.  1999.  alternative 
trading  systems  will  have  to  comply  with  this  rule 
for  all  securities.  Prior  to  April  21,  1999.  the 
Commission  will  publish  a  schedule  of  those 
individual  securities  for  which  alternative  trading 
systems  must  comply  with  Rule  301(b)(3)  on  April 
21. 1999.  See  in/ro  notes  192-193-and  215-217- 
and  accompanying  text. 

''This  linkage  requirement  would  not  apply  to 
alternative  trading  systems  that  do  not  display 
participant  orders  to  anyone,  including  other 
system  participants.  In  addition,  this  requirement 
would  not  apply  to  alternative  'rading  systems  to 

Contiouad 
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In  addition,  alternative  trading 
systems  with  twenty  percent  or  more  of 
the  trading  volume  in  any  single 
security,  whether  equity  or  debt,  would 
be  required  to:  (1)  Grant  or  deny  access 
based  on  objective  standards  estabUshed 
by  the  trading  system  and  applied  in  a 
non-discriminatory  manner;  and  (2) 
establish  procedures  to  ensure  adequate 
systems  capacity,  integrity,  and 
contingency  planning.  The  Commission 
believes  that  these  requirements  will 
better  integrate  those  significant 
alternative  trading  systems  into  national 
market  system  mechanisms.  Moreover, 
because  alternative  trading  systems  that 
choose  to  register  as  broker-dealers  are 
not  required  to  surveil  activities  on  their 
markets,  the  Commission  intends  to 
work  with  the  self-regulatory 
organizations  ("SROs")  to  ensure  that 
they  can  operate  ongoing,  real-time 
surveillance  for  market  manipulation 
and  firaud  and  develop  surveillance  and 
examination  procedures  specifically 
targeted  to  alternative  trading  systems 
they  oversee. 

D.  For-Profit  Exchanges 

In  this  release,  the  Commission  also 
expresses  its  view  that  registered 
exchanges  may  structiue  themselves  as 
for-profit  organizations.  This  will  allow 
alternative  trading  systems,  which  are 
typically  proprietary,  to  choose  to 
register  as  exchanges  without  changing 
their  organizational  structure.  In 
addition,  currently  registered 
exchanges — ^which  are  all  membership 
organizations — could  choose  to 
demutuahze.  This  release  provides 
guidance  on  ways  for  proprietary 
markets  to  meet  their  fair  representation 
requirements  as  non-membership 
national  securities  exchanges.  2' 

E.  Temporary  Exemption  From  Rule 
Filing  Requirements  for  SROs'  Pilot 
Trading  Systems 

To  help  reduce  competitive 
impediments  to  innovation  by  SROs,  the 
Commission  is  allowing  them  to  start 
new  trading  systems  without 
preapproval  by  the  Commission.  The 
Commission  is  adopting  Rule  19b-5  to 
permit  SROs,  without  filing  for  approval 
with  the  Commission,  to  operate  new 
pilot  trading  systems  for  up  to  two 
years.  These  pilot  trading  systems  will 
be  subject  to  specific  conditions, 
including  limitations  on  their  trading 
voliunes.** 


m.  Rule  3b-16  Under  the  Exchange  Act 

The  Commission  today  is  adopting 
new  Rule  3b-16  imder  the  Exchange 
Act.  This  rule  defines  terms  used  in  the 
statutory  definition  of  "exchange," 
found  in  section  3(a)(1)  of  the  Exchange 
Act.3«  The  statutory  definition  of 
"exchange"  includes  a  "market  place  or 
facilities  for  bringing  together 
purchasers  and  sellers  of  securities  or 
for  otherwise  performing  with  respect  to 
securities  the  functions  commonly 
performed  by  a  stock  exchange."  The 
new  rule  interprets  these  terms  to 
include  any  organization,  association, 
or  group  of  persons  that:  (1)  Brings 
together  the  orders  of  multiple  buyers 
and  sellers;  and  (2)  uses  established, 
non-discretionary  methods  (whether  by 
providing  a  trading  facility  or  by  setting 
rules)  under  which  such  orders  interact 
with  each  other,  and  the  buyers  and 
sellers  entering  such  orders  agree  to  the 
terms  of  a  trade.^^  This  rule  revises  the 
current  interpretation  of  the  term 
"exchange,"  as  set  forth  in  the  Delta 
Release?^ 

New  Rule  3b-16  is  an  important 
element  of  the  Commission's  new 
regiilatory  homework  for  alternative 
trading  systems.  As  discussed  above,  the 
rapid  growth  and  technological 
advancements  of  alternative  trading 
systems  have  eroded  the  distinctions 
between  the  roles  played  by  alternative 
trading  systems  and  by  traditional 
exchanges.  Alternative  trading  systems 
today  provide  services  more  akin  to 
exchange  functions  than  broker-dealer 
functions,  such  as  matching 
counterparties'  orders,  executing  trades, 
operating  limit  order  books,  and 
facilitating  active  price  discovery.  For 
many  of  these  systems,  regulation  as  a 
market  more  appropriately  fits  their 
economic  functions.  Rule  3l>-16  defines 
terms  in  the  statutory  definition  of 
exchange  to  include  markets  that  engage 
in  activities  functionally  equivalent  to 
markets  currently  registered  as  national 
securities  exchanges.  Moreover,  because 
in  some  cases  exchange  regulation  may 


the  extent  that  they  trade  securities  other  than 
national  market  system  securities.  See  infra  Section 
IV.A.2.c.(ii). 

^' See  infra  Section  rV.B.2. 

"See  infra  Section  VI.  The  purpose  of  this  new 
rule  is  to  provide  registered  exchanges  and  national 
securities  associations  with  a  greater  opportunity  to 


compete  with  alternative  trading  systems  registered 
as  broker-dealers  and  with  foreign  markets. 

'"15U.S.C.  78c(a)(l). 

"Rule  3b-16(a).  17  CFR  240.3b-16(a).  In  the 
Proposing  Release,  the  Commission  proposed  to 
define  the  terms  in  the  definition  of  "exchange"  to 
be  "any  organization,  association,  or  group  of 
persons  that:  (1)  Consolidates  orders  of  multiple 
parties;  and  (2)  sets  non-discretionary  material 
conditions  (whether  by  providing  a  trading  facility 
or  by  setting  rules)  under  which  parties  entering 
such  orders  agree  to  the  terms  of  a  trade."  See 
Proposing  Release,  supra  note  3. 

'*  See  Securities  Exchange  Act  Release  No.  27611 
Oan.  12.  1990).  55  FR  1980,  1900  Oan.  19, 1990) 
("Delta  Release").  See  infra  Section  Vn  for  a  further 
discussion  of  the  Delta  Release  and  the  basis  and 
purpose  of  the  revised  interpretation. 


better  meet  these  systems'  business 
objectives,  the  Commission  believes  that 
alternative  trading  systems  should  have 
the  option  to  register  as  national 
securities  exchanges.^^  The  rule  helps 
modernize  the  Commission's  approach 
to  these  systems  because  it  adapts  the 
concept  of  what  is  "generally 
imderstood"  to  be  an  exchange  to  reflect 
changes  in  the  markets  brought  about  by 
automated  trading.  In  addition,  in  light 
of  recent  technological  developments. 
Rule  3b-16  more  closely  reflects  the 
statutory  concept  of  "bringing  together" 
buying  and  selling  interests. 

The  Proposing  Release  sought 
comment  on  whether  the  proposed 
definition  captures  the  fimdamental 
features  of  an  exchange  as  that  term  is 
generally  understood  today.  The 
Commission  received  several  comments 
supportive  of  its  proposed  revision  to 
the  interpretation  of  "exchange."  For 
example,  the  NASD  commented  that 
this  new  definition  "is  not 
inappropriate,  particularly  wdth  the 
express  exclusion  for  internal  broker- 
dealer  systems."  **  Other  commenters 
also  supported  broadening  the 
Commission's  interpretation  of  what 
constitutes  an  exchange  and  agreed  that 
the  proposed  rule  accurately  identified 
the  fundamental  features  of  a  securities 
"exchange."  ^s  On  the  other  hand,  some 
commenters  questioned  the  basis  and 
need  for  the  Commission  to  mov^  away 
from  its  interpretation  in  Delta.  The 


"See  infra  Section  IV.B.  (discussing  registration 
as  a  national  securities  exchange).  Under  Section  5 
of  the  Exchange  Act,  an  exemption  may  be  granted 
to  an  exchange  from  registration  as  a  national 
securities  exchange  on  the  besis  of  low  volume,  or 
expected  low  volume.  Currently,  there  is  only  one 
exchange,  the  Arizona  Stock  Exchange  ("AZX"), 
that  is  operating  under  a  limited  volume  exemption. 
See  Securities  Exchange  Act  Release  No.  28B99 
(Feb.  20,  1991).  56  FR  8377  (Feb.  28,  1991).  In 
addition,  the  Commission  solicited  comment  on 
whether  Tradepoint  Financial  Networks,  pic  should 
be  granted  a  limited  volume  exemption.  See 
Securities  Exchange  Act  Release  No.  40161  (July  2, 
1998),  45  FR  41920  (July  9, 1998). 

The  Commission  believes  that  the  low  volume 
exemption  continues  to  be  appropriate  for  some 
exchanges,  such  as  an  exchange  that,  for  example, 
disciplines  its  members  (other  than  by  excluding 
them  or  liniiting  them  from  trading  based  on 
objective  criteria,  such  as  creditworthiness),  or  has 
other  self-regulatory  attributes  that  exclude  it  from 
the  definition  of  alternative  trading  system.  Rule 
300(a),  and  therefore  preclude  it  from  making  the 
choice  to  register  as  a  broker-dealer.  Any  exchange 
seeking  a  low  volume  exemption  would,  of  course, 
have  to  have  low  volume.  The  Commission  believes 
that  the  low  volume  exemption  would  be 
inappropriate  for  any  alternative  trading  system  that 
can  register  as  a  broker-dealer  and  comply  with 
Regulation  ATS,  and  that  the  conditions  under 
Regulation  ATS  should  generally  be  met  by  any 
alternative  trading  system  falling  within  Rule  3b- 
16,  including  an  alternative  trading  system  that,  for 
other  reasons,  seeks  a  low  volume  exemption. 

'••  NASD  Letter  at  3,  n.4. 

"  See  CME  Utter  at  2;  IBEX  Utter  at  4. 
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!k>mmissioii  responds  to  these 
xmments  below  in  Section  VII. 

Finally,  one  commenter  expressed 
[»ncem  that  the  proposed  revision  to 
the  Commission's  interpretation  of 
"exchange"  would  encompass  every 
market  participant  providLig  electronic 
or  other  technologically  advanced 
trading  service.**  The  Commission  does 
not  intend  for  the  distinction  between 
exchanges  and  broker-dealers  to  turn  on 
automation,  and  does  not  believe  that  its 
revised  interpretation  of  "exchange"  has 
this  effect.  In  particidar,  the 
Commission  notes  that  paragraph  (a)  of 
new  Rule  3b-16  does  not  contain  the 
word  automation,  but  is  instead 
descriptive  of  those  activities  the 
Commission  considers  to  be  the 
activities  of  a  "market"  where  buyers 
and  sellers  meet  and  includes  purely 
floor-based  exchanges,  as  well  as  fully 
automated  ones.  Moreover,  paragraph 
(b)  clearly  excludes  certain  systems 
that— even  though  automated — are  not 
exchanges,  such  as  automated  single 
dealer  systems. 

The  language  of  Rule  3b-16  the 
Commission  is  adopting  today  modifies 
the  language  the  Commission  proposed 
in  response  to  commenters'  suggestions 
and  concerns,  and  their  requests  for 
clarification.  The  discussion  below  is 
intended  to  further  explain  how  the 
Commission  envisions  that  its  new 
interpretation  of  "exchange"  will  be 
applied  and  responds  to  specific 
requests  for  clarification  by 
commenters. 

A.  Bringis  Together  the  Orders  of 
Multiple  Buyers  and  Sellers 

In  order  to  be  covered  by  the 
definition  in  Rule  3b-16.  a  system  must 
satisfy  the  first  part  of  Rule  3b-16(a) — 
brings  together  the  orders  of  multiple 
buyers  and  sellers.  This  emphasizes  the 
concept  of  "bringing  together 
purchasers  and  sellers  of  securities"  set 
forth  in  the  definition  of  "exchange"  in 
section  3(a)(1)  of  the  Exchange  Act. 
While  the  intent  is  the  same,  the 
language  in  Rule  3b-16(a)(l)  has  been 
modified  from  the  proposal  to  address 
the  concerns  of  some  of  the  commenters 
who  requested  that  the  definition  be 
clarified. 

1.  To  Bring  Together 

The  Commission  is  adopting  the 
language  "brings  together"  in  Rule  3b- 
16.  rather  than  "consoUdates"  as 
originally  proposed.  While  the 
Commission  believes  that 
"consolidates"  and  "brings  together" 
have  the  same  meaning,  the  latter  more 


closely  mirrors  the  language  in  the 
statute  and  is  a  plainer  use  of  language. 

A  system  brings  together  orders  if  it 
displays,  or  otherwise  represents, 
trading  interests  entered  on  the  system 
to  system  users.  These  systems  include 
consolidated  quote  screens,  such  as  the 
system  operated  by  Nasdaq.  A  system 
also  brings  together  orders  if  it  receives 
subscribers'  orders  centrally  for  future 
processing  and  execution.  For  example, 
a  limit  order  matching  book  that  allows 
subscribers  to  display  buy  and  sell 
orders  in  particular  securities  and  to 
obtain  execution  against  matching 
orders  contemporaneously  entered  or 
stored  in  the  system  "brings  together 
orders."  These  activities  are  ciurently 
performed  by  systems  that  bring 
together  orders  internally  for  crossing  *' 
or  matching,*"  as  well  as  floor-based 
markets  that  impose  trading  rules.  In 
addition,  interdealer  brokers  ("IDBs") '« 
bring  together  orders,  regardless  of  their 
level  of  automation.*"  Accordingly,  a 
system  "brings  together  orders"  when 
orders  entered  in  the  system  for  a  given 
security  have  the  opportimity  to  interact 
with  other  orders  entered  into  the 
system  for  the  same  security. 

2.  Multiple  Buyers  and  Sellers 

In  addition,  to  satisfy  paragraph  (a)(1) 
of  Rule  3b-16,  a  system  must  bring 


MIiuUnetLatterat?. 


*' A  crossing  system  is,  typically,  one  that  allows 
participants  to  enter  unpriced  orders  to  buy  and  sell 
securities.  Orders  are  crossed  at  specified  times  at 
a  price  derived  from  another  market 

'•Matching  systems  allow  participants  to  enter 
priced  limit  orders  and  match  those  orders  with 
other  orders  in  the  system.  Participants  are  able  to 
view  unmatched  limit  orders  in  the  system's  booL 
The  sponsor  of  a  matching  system  typically  acts  as 
riskless  principal  or  a  dealer  firm  on  behalf  of  the 
system  acts  as  riskless  principal,  with  respect  to 
matched  orders,  or  contracts  with  another  broker- 
dealer  to  perform  this  function. 

'•Currently,  debt  markeU  are  not  centrally 
organized  by  a  single  entity,  but  are  nonetheless 
informally  organized  around  interdealer  brokers. 
Interdealer  brokers  (also  called  blind  brokers  and 
brokers'  brokers)  display,  on  an  anonymous  basis, 
the  offers  to  buy  and  sell  securities  that  are  placed 
with  them  by  subscribers.  In  order  to  place  a  bid 
or  ofiier,  a  subscriber  typically  telephones  the 
interdealer  broker,  which  enters  the  order  into  its 
system  and  displays  it  to  other  subscribers.  Some 
interdealer  brokers  display  all  bids  and  offers; 
others  display  only  the  bMt  bid  and  offer.  To 
execute  against  an  offer  displayed  on  the  computer 
screen,  a  subscriber  telephones  the  interdealer 
broker,  although  sometimes  execution  may  be 
electronic.  The  identities  of  the  counterparties  are, 
generally,  kept  confidential  through  clearance  and 
settlement  of  the  trade.  Some  interdealer  brokers, 
however,  reveal  the  names  of  each  counterparty 
after  execution.  Traditionally  interdealer  brokers 
facilitated  trading  only  between  dealers. 
Increasingly,  however,  interdealer  brokers  are 
permitting  non-dealers  to  participate  in  their 
systems. 

*°But  see  infra  notes  123-130  and  accompanying 
text  (discussing  the  exclusion  from  Regulation  ATS 
for  alternative  trading  systems  that  trade 
exclusively  government,  and  other  related, 
securities). 


together  orders  of  multiple  buyers  and 
multiple  sellers.  The  Commission 
proposed  to  use  the  term  "multiple 
parties"  in  paragraph  (a)(1)  of  Rule  3b- 
16,  rather  than  the  term  "multiple 
buyers  and  sellers."  The  Commission 
beUeves  that  this  modification  to  the 
language  proposed  in  Rule  3b-16 
addresses  the  concerns  of  those 
commenters  who  requested  that  the 
Commission  clarify  that  systems  in 
which  there  is  only  a  single  seller,  such 
as  systems  that  permit  issuers  to  sell 
their  own  securities  to  investors,  would 
not  be  included  within  Rule  3b-16. 
While  such  systems  have  multiple 
buyers  [i.e.,  investors),  they  have  only 
one  seller  for  each  security  (i.e.,  issuers) 
and,  therefore,  do  not  meet  the  multiple 
buyers  and  sellers  test.  An  example  of 
this  type  of  system  is  CF  Direct  in  which 
an  issuer  can  offer  to  sell  its  commercial 
paper  to  the  customers  of  CS  First 
Boston.*'  Another  example  of  systems 
that  do  not  meet  the  multiple  buyers 
and  sellers  criteria  are  systems  in  which 
securities  are  offered  by  a  single  seller 
at  successively  lower  prices.  In 
addition,  systems  desired  for  the 
piupose  of  executing  orders  against  a 
single  counterparty,  such  as  the  dealer 
operating  a  system,  would  not  be 
considered  to  have  multiple  buyers  and 
sellers.  Thus  a  single  counterparty  that 
buys  and  sells  securities  through  a 
system,  where  other  parties  entering 
orders  only  execute  against  the  sin^ 
designated  coimterparty,  would  not 
meet  the  requirements  of  the  first  part 
of  Rule  3b-16.*2  However,  the  mere 
interpositioning  of  a  designated 
coimterparty  as  riskless  principal  for 
settlement  purposes  after  the  purchasing 
and  selling  coimterparties  to  a  trade 
have  been  matched  would  not,  by  itself, 
mean  that  the  system  does  not  have 
multiple  buyers  and  sellers. 

3.  Definition  of  "Order" 
*     Finally,  the  rule  makes  clear  that,  to 
be  included  within  the  definition  in 
Rule  3b-16(a),  a  system  must  bring 
together  participants'  "orders."  The 
term  "order"  is  defined  in  paragraph  (c) 
of  Rule  3b-16  to  include  any  firm 
indication  of  a  willingness  to  buy  or  sell 
a  security,  whether  made  on  a  principal 


♦'  See  Bruce  Rule,  PSA  Paneh  Embrace  Intemel 
for  b\stitutionol  Trading:  and  Regulatort  Love  the 
Audit  Trail.  Investment  Dealers'  Digest,  Nov.  IS, 
1996  (discussing  CP  Direct).  The  converse 
situation — i.e..  where  there  is  one  buyer  and 
multiple  sellers  for  a  given  instrument — would  also 
not  meet  the  "multiple  buyers  and  sellers" 
requirement.  The  Commission,  however,  is  not 
aware  of  any  system  that  currently  operates  this 
way. 

"This  type  of  system  %vould  also  be  expreuly 
excluded  from  Rule  3b-16  undu'  paragraph  (bX2). 
See  infra  Section  III.C2. 
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or  agency  basis.*'  Firm  indications  of 
buying  or  selling  interest  speciHcally 
include  bid  or  offer  quotations,  market 
orders,  limit  orders,  and  any  other 
priced  order. 

Several  commenters  requested  that 
the  Commission  clarify  the  proposed 
definition  of  "order."  One  commenter 
expressed  concern  that  the  proposed 
definition  of  "order"  was  too  broad  and 
recommended  that  the  revised 
interpretation  of  "exchange"  be  clarified 
to  exclude  trading  systems  that 
broadcast  non-executable  indicative 
quotations,  and  noted  that  IDBs 
fi«quently  communicate  an  indicative 
price  to  a  customer,  which  is  merely  a 
starting  point  for  a  negotiation  of  the 
final  transaction  price.**  The 
Commission  notes  that  the  term  "order" 
is  defined  as  "any  firm  indication  of  a 
willingness  to  buy  or  sell  a  seciurity. 
*  *  *  including  any  bid  or  offer 
quotation,  market  order,  limit  order,  or 
other  priced  order."**  Whether  or  not  an 
indication  of  interest  is  "firm"  will 
depend  on  what  actually  takes  place 
between  the  buyer  and  seller. 

The  label  put  on  an  order — "firm"  or 
"not  firm" — is  not  dispositive.  For 
example,  a  system  claiming  it  displays 
only  "indications  of  interest"  that  are 
not  orders,  may  be  covered  by  the  new 
interpretation  of  "exchange"  if  those 
indications  are,  in  fact,  firm  in  practice. 
In  general,  the  Commission  intends  to 
read  the  definition  of  "order"  broadly 
and  will  not  consider  systems  to  fall 
outside  the  definition  in  Rule  3b-16 
based  solely  on  a  system's  labeling  of 
indications  of  interest  as  "not  firm." 
Instead,  what  actually  takes  place 
between  the  buyers  and  sellers 
interacting  in  a  particular  system  will 
determine  whether  indications  of 
interest  are  "firm"  or  not.  At  a 
minimum,  an  indication  of  Laterest  will 
be  considered  firm  if  it  can  be  executed 
without  the  further  agreement  of  the 
person  entering  the  indication.  Even  if 
the  person  must  give  its  subsequent 
assent  to  an  execution,  however,  the 
indication  will  still  be  considered  firm 
if  this  subsequent  agreement  is  always, 
or  almost  always,  granted  so  that  the 
agreement  is  largely  a  formality.  For 
instance,  indications  of  interest  where 
there  is  a  clear  or  prevailing 
presumption  that  a  trade  will  take  place 
at  the  indicated  price,  based  on 
understandings  or  past  dealings,  will  be 
viewed  as  orders. 


Generally,  however,  a  system  that 
displays  bona  fide,  non-firm  indications 
of  interest — including,  but  not  limited 
to,  indications  of  interest  to  buy  or  sell 
a  particular  security  without  either 
prices  or  quantities  associated  with 
those  indications — will  not  be 
displaying  "orders"  and,  therefore,  not 
fall  within  Rule  3b-16. 

Nevertheless,  the  price  or  size  of  an 
indication  of  interest  may  be  either 
explicit  or  may  be  inferred  from  the 
facts  and  circiunstances  accompanying 
the  indication.  For  example,  an 
indication  of  interest  will  be  considered 
to  include  a  price  if  the  system  in  which 
the  indication  of  interest  is  entered 
defaults  automatically  to  a  price  pegged 
to  another  market,  index,  rate,  or  other 
variable,  or  if  the  person  entering  such 
indication  indicates  that  such  person  is 
interested  in  trading  at  a  price  pegged  to 
another  market,  index,  rate,  or  other 
variable,  which  includes  "market" 
orders. 

The  same  commenter  expressed 
concern  that  the  proposed  definition  of 
order  could  have  the  effect  of  including 
markets  within  the  definition  of 
"exchange"  that  quote  prices  over  the 
telephone  for  a  potential  transaction.*" 
As  discussed  above,  whether  or  not  a 
particular  system  is  an  exchange  does 
not  tiun  solely  on  the  level  of 
automation  used:  "orders"  can  be  given 
over  the  telephone,  as  well  as 
electronically. 

The  Commission  emphasizes  that 
merely  because  a  system  "brings 
together  orders  of  multiple  buyers  and 
sellers,"  does  not  mean  that  the  system 
is  an  exchange.  In  order  to  fall  within 
Rule  3b-16,  a  system  must  also  satisfy 
the  requirements  in  paragraph  (a)(2). 
Thus,  whether  or  not  an  "order"  is  part 
of  a  system  that  falls  within  the  new 
interpretation  of  "exchange"  depends 
upon  the  activities  of  that  system  taken 
as  a  whole.  For  example,  a  system  could 
display  subscribers'  "orders"  to  other 
market  participants,  but  would  not  be 
encompassed  by  Rule  3b-16  if 
subscribers  contacted  each  other  and 
agreed  to  the  terms  of  their  trades 
outside  of  the  system.*'  Unless  a  system 


«Rule  3b-16(c).  17  CFR  240.3l>-16(c). 

"TBMA  Letter  at  15-16  (stating  that  the  bids  and 
oBen  asaociated  with  telephone-based  IDBs  are 
generally  "subject,"  i.e..  the  broker  must  check  back 
with  the  dealer  client  before  finalizing  the 
transaction). 

«»:  Rule  3b-16(c),  17  CFR  240.3b-16(c). 


«*TBMA  Letter  at  15. 

*' These  bulletin  board  types  of  systems  were 
described  in  no-action  letters  from  the  staff.  See 
Letter  dated  June  24, 1996  from  Catherine  McGuire. 
Chief  Counsel.  Division  of  Market  Regulation.  SEC, 
Jack  W.  Murphy,  Chief  Counsel,  Division  of 
Investment  Management,  SEC,  and  Martin  P.  Dunn, 
Chief  Counsel,  Division  of  Corporate  Finance,  SEC 
to  Barry  Reder,  Coblentz,  Cahen.  McCabe  and 
Breyer,  LLP  (counsel  to  Real  Goods  Trading 
Corporation);  Letter  dated  Aug.  5. 1996  from 
Catherine  McGuire,  Chief  Counsel,  Division  of 
Market  Regulation,  SEC  to:  Bruce  D.  Stuart,  Esq. 
(counsel  to  PerfectData  Corporation);  and  Letter 
dated  April  17, 1996  from  Abigail  Arms,  Associate 


also  establishes  rules  or  operates  a 
trading  facility  under  which  subscribers 
can  agree  to  the  terms  of  their  trades,  the 
system  will  not  be  included  within  Rule 
3b-16,  even  if  it  brings  together 
"orders." 

Finally,  the  NYSE  commented  that 
the  Commission's  definition  of  "order" 
appeared  to  cover  trading  interest  that, 
in  the  Order  approving  the  Pacific 
Exchange  ("PCX")  Application  of  the 
OptiMark  System  ("OptiMark  Order"), 
the  Commission  did  not  consider  to  be 
an  order.  In  the  OptiMark  Order,  the 
Commission  took  the  position  that  the 
profiles  entered  into  OptiMark  are  not 
bids  or  offers  imder  Rule  1 1  Acl-1 
("Finn  Quote  Rule").*«  The 
Commission's  definition  of  "order"  in 
paragraph  (c)  of  Rule  3b-16  is  intended 
to  be  broader  than  the  terms  bid  and 
offer  in  the  Firm  Quote  Rule.*® 
Therefore,  it  is  possible  for  an 
indication  of  interest  to  be  an  "order" 
under  Rule  3b-16,  vinthout  being  a  bid 
or  offer  imder  the  Firm  Quote  Rule. 

B.  Established,  Non-Discretionary 
Methods 

In  addition  to  bringing  together  the 
orders  of  multiple  parties,  to  be 
included  within  Rule  3b-16,  a  system 
would  have  to  use  established,  non- 
discretionary  methods  *  *  'under 
which  such  orders  interact  with  each 
other  and  the  buyers  and  sellers 
entering  orders  agree  to  the  terms  of  the 
trade.  A  system  uses  established  non- 
discretionary  methods  either  by 
providing  a  trading  faciUty  or  by  setting 
rules  governing  trading  among 
subscribers.  The  Commission  intends 
for  "established,  non-discretionary 
methods"  to  include  any  methods  that 
dictate  the  terms  of  trading  among  the 
multiple  buyers  and  sellers  entering 
orders  into  the  system.  Such  methods 
include  those  that  set  procedures  or 
priorities  under  which  open  terms  of  a 
trade  may  be  determined.  For  example, 
traditional  exchanges'  rules  of  priority, 
parity,  and  precedence  are  "established, 
non-discretionary  methods,"  as  are  the 
trading  algorithms  of  electronic  systems. 
SimiU^ly,  systems  that  determine  the 
trading  price  at  some  designated  future 
date  on  the  basis  of  pre-established 


Director.  Division  of  Corporate  Finance,  SEC.  and 
Catherine  McGuire,  Associate  Diractor,  Division  of 
Market  Regulation,  SEC  to  Andrew  Klein  (n«sident 
and  Chief  Executive  Officer  of  Spring  Street 
Brewing  Company). 

**  See  Securities  Exchange  Act  Release  No.  39086 
(Sept  17, 1997).  62  FR  50036  (SepL  24, 1997).  In 
approving  OptiMark.  the  Coounission  suted  that 
OptiMark's  unique  design  warrants  a  non- 
traditional  approach  in  determining  whether  to 
require  the  dissemination  of  trading  interest 
expressed  through  operation  of  OptiMark. 

«•  See  Rule  llAcl-l(c).  17CFR240.11Acl-l(c). 
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criteria  (such  as  the  weighted  average 
trading  price  for  the  security  on  the 
specified  date  in  a  specified  market  or 
markets)  are  using  established,  non- 
discretionary  methods.  A  requirement 
that  the  trade  subsequently  be  ratified 
does  not  avoid  this  element.  For 
example,  a  system  that  trades  limited 
partnership  units  might  use  established, 
non-discretionary  methods  even  though 
approval  fit)m  the  general  partner  is 
required  prior  to  settlement.  Rules  that 
merely  supply  the  means  of 
communication  with  a  system  (for 
example,  software  or  hardware  tools 
that  subscribers  may  use  in  accessing  a 
system),  however,  do  not  satisfy  this 
element  of  Rule  3b-16. 

In  general,  where  customers  of  a 
broker-dealer  exercise  control  over  their 
own  orders  in  a  trading  system  operated 
by  the  broker-dealer,  that  broker-dealer 
is  unlikely  to  be  viewed  as  using 
discretionary  methods  in  handling  the 
order.  An  example  of  systems  that  the 
Commission  believes  do  not  use 
established,  non-discretionary  methods 
are  traditional  block  trading  desks. 
Block  trading  desks  generally  retain 
some  discretion  in  determining  how  to 
execute  a  customer's  order,  and 
frequently  commit  capital  to  satisfy 
their  customers'  needs.  For  example,  a 
block  positioner  may  "shop"  the  order 
around  in  an  attempt  to  find  a  contra- 
side  interest  with  another  investor.  In 
some  cases,  the  block  positioner  may 
take  the  other  side  of  the  order,  keeping 
the  block  as  a  proprietary  position. 
While  block  trading  desks  do  cross 
customers'  orders,  these  crosses  are  not 
done  according  to  fixed  non- 
discretionary  methods,  but  instead  are 
based  on  the  block  trading  desks'  ability 
to  find  a  contra-side  to  the  order.  It  may 
cross  two  customer  orders,  or  it  may 
assemble  a  block  of  several  customer 
orders  with  completion  dependent  on 
its  willingness  to  take  a  proprietary 
position  for  part  of  the  block.  Execution 
prices,  size  of  the  proprietary  position 
and  agency  compensation  may  all  be 
part  of  a  single  negotiated  deal. 
Consequently,  the  Commission  would 
not  consider  traditional  block  trading 
desks  to  be  using  established,  non- 
discretionary  methods  and,  therefore, 
they  would  not  fall  within  Rule  3b-16. 

In  addition,  systems  that  merely 
provide  information  to  subscribers 
about  other  subscribers'  trading  interest, 
without  faciUties  for  execution,  do  not 
fall  within  paragraph  (a)  of  Rule  3b-16. 
One  commenter  asked  the  Commission 
to  clarify  that  such  systems  would  not 
be  viewed  as  exchanges.^  While  such 
vendors  may  allow  buyers  and  sellers  to 


find  each  other,  they  do  not  provide  a 
facility  or  set  rules  under  which  those 
orders  interact  with  each  other. 
Accordingly,  the  Commission  agrees 
with  this  commenter  that  such  systems 
are  not  exchanges. 

In  contrast,  when  a  customer  gives  a 
broker-dealer  flexibility  in  how  to 
handle  an  order,  it  relinquishes  a  degree 
of  control  over  that  order.  The 
Commission  recognizes  that  broker- 
dealers  exercising  discretion  or 
judgment  over  customer  orders  may  use 
internal  systems  to  trade  and  manage 
these  orders.  The  mere  use  of  these 
systems  does  not  make  a  broker  an 
exchange,  unless  those  systems 
themselves  predetermine  the  handling 
and  execution  practices  for  the  order, 
replacing  the  broker-dealer's  judgment 
and  flexibiUty  in  working  the  order. 

One  commenter  suggested  that  the 
lack  of  display  of  customer  orders 
outside  the  broker-dealer  should  be 
determinative  of  whether  the  system 
was  an  exchange.'^  The  Commission 
notes  that  it  is  possible  for  a  system  to 
use  established,  non-discretionary 
methods  even  if  orders  are  not 
displayed.  For  example,  the  OptiMark 
System — by  design— does  not  display 
participants'  indications  of  interest. 
There  is,  however,  no  discretion 
exercised  by  the  operator  of  the 
OptiMark  System;  the  trade 
optimization  calculations  are 
established,  non-discretionary  methods. 

Finally,  the  Commission  proposed  to 
explicitly  exclude  from  the  revised 
interpretation  of  "exchange"  trading 
systems  that  allow  a  single  broker-dealer 
to  internally  manage  its  ciistomers' 
orders.*^  The  Commission  was 
concerned  that  such  systems  might 
technically  be  covered  by  paragraph  (a) 
of  Rule  3b-16  if  they  occasionally 
crossed  or  matched  customer  orders. 
Because  the  Commission  believes  that 
these  systems  have  generally  automated 
traditional  brokerage  functions,  it 
proposed  to  clearly  exclude  them  bom 
the  revised  interpretation  of 
"exchange."  Several  commenters  noted 
their  agreement  with  the  Commission's 
proposed  exclusion  of  these  internal 
broker-dealer  systems  from  its 
reinterpretation  of  "exchange,"  *'  but 
requested  that  the  Commission  clarify  it. 
In  particular,  the  Securities  Industry 
Association  ("SLA")  and  The  Bond 
Market  Association  ("TBMA") 
requested  that  the  Commission  clarify 
the  intended  meaning  of  the  terms 
"predetermined  procedures"  and 


MMSDW  Letter  at  11. 


»'  MSDW  Letter,  pp.  7-8. 
»2  Proposed  Rule  3b-12(b)(2). 
»'  See  NASD  Letter  at  3,  n.4:  TBN4A  Letter  at  3, 
14:  SIA  Letter  at  3. 10;  MSDW  Letter  at  S-6. 


"communicated  to  customers"  as  used 
in  the  proposed  exclusion.^ 

llie  Commission  intended  to  exclude 
a  number  of  different  types  of  systems 
imder  this  proposed  exclusion.  First, 
this  exclusion  was  intended  to  cover 
internal  systems  operated  by  market 
makers  to  automate  the  management  of 
their  customer  orders,  including  the 
display  of  customer  limit  orders,  and  to 
match  those  displayed  orders  with  other 
customer  orders.  The  Commission  is 
now  adopting  a  more  specific  exclusion 
to  cover  these  types  of  systems. 

In  addition,  in  large  part,  the 
Commission  intended  to  exclude 
systems  that  automate  the  management 
of  customer  orders  that  require  a  broker- 
dealer  to  use  its  discretion.  These  types 
of  systems  would  not  be  included 
within  paragraph  (a)  of  Rule  3b-16 
because — Uke  traditional  block  trading* 
desks — they  do  not  use  established, 
non-discretionary  methods.  The 
purpose  of  the  proposed  exclusion  for 
internal  broker-dealer  systems  was  to 
exclude  traditional  internal  systems 
created  to  increase  efficiency  rather  than 
to  provide  a  non-discretionary  trading 
system  for  customers.  In  light  of  the 
comments  on  the  proposed  exclusion 
for  internal  broker-dealer  systems  and 
the  difficulty  of  distinguishing  among 
internal  systems  on  this  basis,  the 
Commission  now  believes  it  is  better  not 
to  attempt  to  set  specific  requirements 
that  internal  broker-dealer  systems  must 
meet  in  order  to  be  excluded  from  Rule 
3b-16.  Instead,  the  Commission  is 
clarifying  that  trading  systems  that  do 
not  use  established,  non-discretionary 
methods  fail  to  meet  the  two-ftart  test  in 
paragraph  (a)  and  are,  therefore,  not 
included  within  the  revised 
interpretation  of  "exchange." 

1.  Established,  Non-Discretionary 
Methods  Provided  by  a  Trading  Facility 

As  stated  previously,  a  trading  system 
that  uses  established,  non-discretionary 
methods  would  include  a  traditional 
exchange  floor  where  specialists  are 
responsible  for  executing  orders.  It 
would  also  include  a  computer  system 
(whether  comprised  of  software, 
hardware,  protocols,  or  any  combination 
thereof)  through  which  orders  interact, 
or  any  other  trading  mechanism  that 
provides  a  means  or  location  for  the 
bringing  together  and  execution  of 
orders.  For  example,  the  Commission 
considers  the  use  of  an  algorithm  by  an 
electronic  trading  system  that  sets 
trading  procedures  and  priorities  to  be 
a  trading  facility  that  uses  established, 
non-discretionary  methods. 


»♦  See  TBMA  Letter  at  3, 14-l!<;  SL\  Letter  at  3. 
10-11. 
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The  Conunission  will  attribute  the 
activities  of  a  trading  facility  to  a  system 
if  that  facility  is  offered  by  die  system 
directly  or  indirectly  (such  as  where  a 
system  arranges  for  a  third  party  or 
parties  to  offer  the  trading  facility). 
Thus,  if  a  system  that  brings  together  the 
orders  of  multiple  parties  arranges  for  a 
third  party  vendor  to  distribute  software 
that  establishes  non-discretionary 
methods  under  which  orders  interact, 
that  system  will  fall  within  Rule  3b-16. 
Similarly,  if  a  bidletin  bocu'd  operator 
contracted  with  another  party  to  provide 
execution  facilities  for  the  bulletin 
board  users,  the  bulletin  board  will  be 
deemed  to  have  established  a  trading 
faciUty  because  it  took  affirmative  steps 
to  arrange  for  the  necessary  exchange 
functions  for  its  users.^s  in  addition,  if 
an  organization  arranges  for  separate 
entities  to  provide  different  pieces  of  a 
trading  system,  which  together  meet  the 
definition  contained  in  paragraph  (a)  of 
Rule  3b-16,  the  organization 
responsible  for  arranging  the  collective 
efforts  will  be  deemed  to  have 
established  a  trading  facility.  For 
example,  the  arrangement  between  the 
Delta  Government  Options  Corporation 
("Delta").  RMJ  OpUons  Trading 
Corporation,  and  Seciuity  Pacific 
National  Trust  Company,  as  described 
in  a  1990  Commission  release,^^  would 
together  meet  the  definition  set  forth  in 
Rule  3b-16.  Moreover,  a  trading  system 
that  falls  within  the  Commission's 
interpretation  of  "exchange"  in  Rule 
3b-16  will  still  be  considered  an 
"exchange,"  6ven  if  it  matches  two 
trades  and  routes  them  to  another 
system  or  exchange  for  execution. 
Whether  or  not  the  actual  execution  of 
the  order  takes  place  on  the  system  is 
not  a  determining  factor  of  whether  the 
system  falls  under  Rule  3b-16. 

2.  Established,  Non-Discretionary 
Methods  Provided  by  Setting  Rules 

Alternatively,  a  system  may  use 
established,  non-discretionary  methods 
through  the  imposition  of  rules  imder 
which  parties  entering  orders  on  the 
system  agree  to  the  terms  of  a  trade.  For 
example,  if  a  system  imposes  affirmative 
quote  obligations  on  its  subscribers, 
such  as  obligations  to  post  two-sided 
quotations  or  to  post  quotations  no 
worse  than  the  quotes  subscribers  post 
on  other  systems,  the  Commission  will 


»»  Whether  or  not  a  bulletin  board  will  be 
considered  an  exchange  under  the  rule  will  also 
depend  on  whether  it  meets  the  other  elements  of 
the  definition. 

**  See  Delta  Release,  supra  note  32.  The 
Commission  notes  that  the  arrangement  between 
these  entities  no  longer  exists,  and  that  Delta,  in  its 
current  form,  would  not  fit  the  new  interpretation 
of  the  definition  of  exchange. 


consider  it  to  be  using  established,  non- 
discretionary  methods. 

In  addition,  rules  imposing  execution 
priorities,  such  as  time  and  price 
priority  rules,  would  be  "established, 
non-discretionary  methods."  Similarly, 
a  system  that  standardizes  the  material 
terms  of  instruments  traded  on  the 
system,  such  as  the  system  operated  by 
Delta  at  the  time  the  Commission 
published  the  Delta  Release,^''  will  be 
considered  to  use  established,  non- 
discretionary  methods. 

Similarly,  Nasdaq's  use  of  established, 
non-discretionary  methods  bring  it 
within  the  revised  interpretation  of 
"exchange"  in  Rule  3b-16.  The  NASD 
imposes  basic  rules  by  which  securities 
are  traded  on  Nasdaq.  Specifically,  it 
imposes  affirmative  obligations  on 
market  makers  in  Nasdaq  National 
Market  ("Nasdaq  NM")  and  SmallCap 
securities,  including  obligations  to  post 
firm  and  two-sided  quotes.  It  also 
operates  the  Small  Order  Execution 
System  ("SOES")  and  SelectNet 
systems,  requiring  market  makers  to 
accept  executions  or  orders  for 
execution  in  these  seciuities.  Through 
Nasdaq,  market  participants  act  in 
concert  to  centralize  and  disseminate 
trading  interest  and  establish  the  basic 
rules  by  which  securities  are  traded. 
The  Commission  believes  that  Nasdaq 
performs  what  today  is  generally 
understood  to  be  the  functions 
commonly  performed  by  a  stock 
exchange.  Nasdaq,  however,  is  ciurently 
registered  as  a  securities  information 
processor  under  section  11 A  of  the 
Exchange  Act  ss  and  is  operated  by  the 
NASD,  a  registered  securities 
association  under  Section  15A  of  the 
Exchange  Act.5«  Because  the 
requirements  currently  applicable  to  a 
registered  securities  association  are 
virtually  identical  to  the  requirements 
applicable  to  registered  exchanges,  the 
Commission  does  not  believe  it  is 
necessary  or  appropriate  in  the  public 
interest  to  require  Nasdaq  to  register  as 
an  exchange."'  Under  the  rules  the 
Commission  is  adopting  today. 


"See/d..  at  1897. 

'•15U.S.C.  78k-l. 

"15  U.S.C.  780-3.  The  NASD,  parent  of  Nasdaq, 
is  the  self-regulatory  organization.  The  NASD 
delegates  to  NASD  Regulation.  Inc.  ("NASDR").  the 
wholly  owned  regulatory  subsidiary  of  the  NASD, 
its  SRO  responsibilities  to  surveil  trading 
conducted  on  Nasdaq  and  the  OTC  Bulletin  Boards, 
and  to  enforce  compliance  by  its  members  (and 
persons  associated  with  its  members)  with 
applicable  laws  and  rules.  Nasdaq  also  surveils 
trading  conducted  on  its  market  and  refers  potential 
violations  to  NASDR.  See  also  infra  note  342. 

»"See  irxfra  notes  93-94  and  accompanying  text 
(discussing  Rule  3al-l(a)(l).  which  explicitly 
exempts  any  system  operated  by  a  national 
securities  association  from  the  definition  of  the 
term  "exchange"). 


however,  Nasdaq  could  choose  to 
register  under  section  6  of  the  Exchange 
Act  as  a  national  securities  exchange.^' 

C.  Systems  Excluded  From  Rule  3b-16 

The  Proposing  Release  specifically 
excluded  from  the  proposed,  revised 
interpretation  of  "exchange"  several 
types  of  activities  that  could  be 
considered  traditional  brokerage 
activities:  order  routing  systems,  dealer 
quotation  systems,  and  internal  broker- 
dealer  order  management  and  execution 
systems.  Commenters  widely  agreed 
that  automated  broker-dealer  functions 
should  not  be  encompassed  in  the 
meaning  of  "exchange."  "  The 
Conunission  agrees.  Commenters  did. 
however,  ask  for  clarification  about  the 
application  of  the  exclusions  in 
paragraph  (b).  In  particular,  some 
commenters  appeared  to  misimderstand 
Rule  3b-16  as  requiring  that  a  system 
fall  within  one  of  the  exclusions  in 
paragraph  (b)  in  order  to  be  outside  of 
the  revised  interpretation  of 
"exchange."  This  was  not  the 
Commission's  intent.  A  system  is  not 
included  within  the  revised 
interpretation  of  "exchange"  if:  (1)  It 
fails  to  meet  the  two-part  test  in 
paragraph  (a)  of  Rule  3b-16;  or  (2)  it 
falls  within  one  of  the  exclusions  in 
paragraph  (b). 

The  Commission  has  included 
paragraph  (b)  of  Rule  3b-16  to  explicitly 
exclude  some  systems  that  the 
Commission  believes  are  not  exchanges. 
Paragraph  (b)  of  Rule  3b-16  expressly 
excludes:  (1)  Systems  that  merely  route 
orders  to  other  execution  facilities;  and 
(2)  systems  that  allow  persons  to  enter 
orders  for  execution  against  the  bids  and 
offers  of  a  single  dealer,  and  systems 
that  automate  the  activities  of  registered 
market  markers. 

Two  commenters  asked  the 
Commission  to  exclude  finm  the  revised 
interpretation  of  "exchange"  all 
correspondent  clearing  relationships,  as 
well  as  agreements  among  broker- 
dealers  to  handle  their  respective  order 
flow.63  The  Commission  has  excluded 
routing  systems  under  Rule  3b-16(b)(l). 
Whether  or  not  correspondent  clearing 


•»  15  U.S.C.  78f.  If  Nasdaq  registered  as  an 
exchange,  it  would  have  its  own  SRO 
responsibilities,  but  the  Commission  does  not 
expect  this  to  increase  Nasdaq's  current  burden.  In 
view  of  the  NASD's  SRO  status  the  Commission 
could  use  its  authority  under  Sections  17  and  19  of 
the  Exchange  Act,  15  U.S.C.  78q  and  78s.  to 
delegate  any  obligations  Nasdaq  would  have  as  a 
registered  exchange  to  enforce  compliance  by  its 
members  (and  persons  associated  with  its  members) 
with  the  federal  securities  laws  to  NASDR. 

"*  See  SIA  Utter  at  3,  10-1 1 ;  DBSI  Letter  at  3; 
NASD  Utter  at  4;  TBMA  Utter  at  3. 14. 

"  See  TBMA  Utter  at  14,  n.26;  SIA  Utter  at  10- 
ll.n.18. 
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relationships  are  excluded,  however, 
depends  on  the  nature  of  the  systems 
used  in  that  relationship.  The 
Conunission  does  not  beUeve  that 
systems  operated  by  clearing  firms 
^ould  be  excluded  simply  because 
their  correspondents  participate  in 
them.  The  Commission  believes  that 
such  an  exclusion  would  be  overly 
broad. 

One  commenter  questioned  whether 
IDBs  are  the  functional  equivalent  of 
internal  broker-dealer  systems  and, 
therefore,  should  be  excluded  from  Rule 
3b-16.*'*  The  Commission  believes  that 
most  screen-based  IDBs  function  by 
displaying,  on  an  anonymous  basis,  the 
offers  to  buy  and  sell  securities  that  are 
placed  with  them  by  subscribers.  While 
typically  a  subscriber  uses  a  telephone 
to  place  the  orders  and  ordinarily  use 
the  telephone  to  request  execution, 
multiple  buyers  and  sellers  are 
involved,  and  generally  customers  view 
some  or  all  orders  on  screens.  Thus, 
IDBs  bring  together  the  orders  of 
multiple  buyers  and  sellers.  Where  an 
IDB  has  set  procedures  under  which  it 
executes  subscriber  orders  against 
displayed  or  retained  orders  in  a 
predetermined  fashion,  the  methods  by 
which  these  orders  are  brought  together 
likely  would  be  established  and  non- 
discretionary.  The  Commission  believes 
that  IDBs  that  function  in  this  fashion 
are  covered  by  Rule  3b-16.  If  an  IDB 
does  not  display  orders  or  commimicate 
them  verbally  to  customers,  and  does 
not  execute  orders  according  to  pre- 
determined, well-understood  rules,  it 
may  not  be  covered  by  the  rules  the 
Conunission  is  adopting  today.  As  a 
general  matter,  however,  the 
Commission  believes  that  most  IDBs 
would  be  covered  by  the  definition  in 
Rule  3b-16(a)  and  not  excluded  by  any 
of  its  exclusions. 

In  addition,  one  commenter 
recommended  that  any  entity  that  has 
the  discretion  to  commit  capital  to  a 
trade  be  excluded  from  Rule  3b-16, 
because  broker-dealers  cmnmit  capital, 
but  exchanges  do  not.^'  The 
Commission  generally  views  the 
willingness  to  predictably  commit 
capital  as  a  traditional  broker-dealer 
activity.  For  this  reason  it  is  exphcitly 
excluding  registered  market  maker  and 
single  dealer  systems,  whidi  commit 
capital  in  all— or  almost  all — trades.  In 
addition,  broker-dealers  frequently 
commit  capital  as  part  of  their  block 
trading  desk  activities.  As  discussed 


above,  the  Commission  does  not  believe 
that  traditional  block  trading  desks  are 
covered  under  paragraph  (a)  of  Rule  3b- 
16.  However,  the  Commission  does  not 
believe  that  a  system  engaging  in 
activities  as  a  market  should  be 
excluded  from  the  scope  of  Rule  3b-16 
simply  because  the  broker-dealer 
operating  the  system  may  participate  as 
a  dealer  in  that  system. 

Finally,  one  commenter  asserted  that 
"passive  systems,"  such  as  POSIT,** 
should  be  excluded  from  the 
Commission's  revised  interpretation  of 
"exchange,"  because  they  do  not  have  a 
traditional  price  discovery 
mechanism.*^  The  Commission, 
however,  does  not  agree  that  systems 
like  POSIT  are  simply  an  automation  of 
traditional  brokerage  functions,  but 
believes  they  are  markets.  Like  other 
markets,  "passive"  or  derivative  pricing 
systems  bring  together  the  orders  of 
multiple  buyers  and  sellers.  All 
subscribers  enter  orders,**  which 
interact  at  pre-specified  times.  In 
addition,  "passive  systems"  establish 
non-discretionary  methods  imder  which 
subscribers  agree  to  the  terms  of  the 
trade.  Such  systems  cross  orders  at  pre- 
established  times  during  the  day 
according  to  specified  priorities,  such  as 
time  priority.  While  these  orders  are 
traded  at  a  price  that  is  not  known  at' the 
time  a  subscriber  enters  an  order,  the 
(>arameter8  under  which  such  price  will 
be  determined  are  established  and  not 
subject  to  discretion  by  the  operator  of 
the  "passive  system."  While  these 
systems  do  not  themselves  have 
traditional  price  discovery  mechanisms, 
they  have  the  potential  to— and 
frequently  do— aSect  the  markets  from 
which  their  prices  are  derived.*"  The 
Commission,  however,  agrees  with  this 
commenter  that  these  systems  do  not 
raise  the  same  concerns  as  ahemative 


•«TBMA  Letter  at  14,  n.25  (suggesting  that  the 
Commission  expressly  recognize  the  possibility  that 
some  IDBs  may  be  able  to  rely  on  the  exclusion  for 
internal  broker-dealer  systems). 

•0  SIA  Letter  at  3-4. 6-7.  9. 


■*  POSIT  is  an  alternative  trading  system  operated 
by  ITG  Inc.  Broker-dealers  and  institutions  enter 
unpriced  orders  to  buy  and  sell  exchange  listed  and 
Nasdaq  securities  into  POSIT  at  any  time  prior  to 
a  pre-selected  crossing  time.  At  the  crossing  time, 
buy  orders  in  the  system  for  each  secnirity  are 
crossed,  where  possible,  with  sell  orders  and 
croased  orders  are  executed  at  a  price  derived  from 
the  primary  market  where  the  security  trades. 

■'  Latter  from  Timotfay  H.  Hosking,  General 
Counsel,  ITG  Inc..  to  Jonathan  G.  Katz,  Saciwtary. 
SEC  dated  Nov.  20, 1998  TITG  Letter")  at  2-3. 

**The  indications  of  interest  entered  into 
"passive"  or  derivative  pricing  systems  are 
"orders,"  under  Rule  3b-16(c).  While  the  orders  are 
entered  without  a  specifled  price,  subscribers  agree 
to  trade  at  a  price  based  on  the  primary  mariwt, 
such  as  the  mid-point  of  the  bid  and  ask  at  the  time 
orders  are  matched  or  at  the  primary  market's 
opening  price. 

■'In  addition,  there  exists  the  incentive  for 
subscribers  to  these  "passive  sjrstems"  to 
manipulate  the  price  in  the  market  from  which  the 
"passive  system"  derives  its  price  in  order  to  obtain 
a  favorable  execution  on  the  passive  system. 


trading  systems  with  price  discovery 
mechanisms  and,  therefore,  even  if  such 
systems  have  significant  trading 
volume,  if  the}  choose  to  register  as 
broker-dealers  they  are  not  required  to 
meet  the  fair  access  and  systems 
capacity  requirements.'*  The 
Commission,  however,  will  monitor  the 
activities  of  these  passive  systems  and  if 
concerns  arise  with  regard  to  their 
activities  will  reconsider  whether  these 
requirements  should  apply. 

1.  Order  Routing  Systems 

The  Commission  proposed  to  exclude 
from  proposed  Rule  3b-16  those  trading 
systems  that  merely  route  orders  to  an 
exchange  or  broker-dealer  for  execution. 
The  only  commenter  to  address  this 
provision  was  the  SIA,  which  expressed 
its  support  for  this  exclusion.'^  The 
Conunission  is  adopting  the  exclusion 
as  proposed  in  Rule  3b-16(b)(l). 
Examples  of  such  systems  include  the 
New  York  Stock  Exchange's  ( "NYSE's") 
and  the  American  Stock  Exchange's 
("Amex's")  Common  Message  Switch '^ 
and  BRASS.'^  Nasdaq,  however,  is  not 
merely  a  routing  system.  In  addition  to 
SelectNet's  routing  capabiUties,  Nasdaq 
is  a  quotation  facility,  permits 
executions  through  its  SOES  system, 
and  establishes  rules  for  its  members 
regarding  the  firmness  of  their  bids  and 
offers  and  how  membera  deal  with  each 
other. 

The  Commission  does  not  believe  that 
these  routing  systems  meet  the  two-part 
test  in  paragraph  (a)  of  Rule  3l>-16 
because  they  do  not  bring  together 
orders  of  multiple  buyers  and  sellers. 


">  See  Rules  301(b)(S)(iii)  and  301(b)(eKiU).  17 
CFR  242.301(b)(S)(iii)  and  242.301(b)(6Miii).  See 
infra  notes  248.  278.  241-291  and  accompanying 
text  Further,  the  Commission  did  not  propose,  nor 
is  it  adopting,  a  requirement  tliat  alternative  trading 
systems  that  register  as  broker-dealers  publicly 
display  any  orders  that  are  not  displayed  to  that 
sy^em's  subscribers.  Thus,  ahemative  trading 
systems — like  most  "passive"  systems — that  do  not 
display  subscriber  orders  at  all,  are  not  subject  to 
the  public  display  requirement  if  tiiey  register  as 
broker-dealers  under  Regulation  ATS. 

'>  SIA  Letter  at  10. 

"A  similar  system,  also  operated  by  the  Amex. 
is  Automated  Post  Execution  Reporting  System,  or 
AutoPERS. 

"BRASS  is  an  order  routing  system  operated  by 
Automated  Securities  Clearance,  Ltd.  ("ASC").  ASC 
provides  system  users  witkjofiware  and  hardware 
that  anabtes  users  to  enter  orders  into  the  system 
which  are  then  routed  to  an  exchange  or  Nasdaq  for 
execution.  BRASS  software  enables  a  market  maker 
to  execute  orders  against  its  inventory  at  the  market 
maker's  quoted  price,  monitor  compliance  with  the 
Commission's  Limit  Order  Display  Rule,  infra  ao\* 
76,  route  an  order  to  another  market  maker  or 
market,  report  executed  transactions,  and  monitor, 
among  other  things,  trading  positions,  and  profit/ 
loss  margins  Separately,  an  entity  affiliated  with 
ASC,  the  BRASS  Utility,  LLC  ("BRUT"),  operates  an 
electronic  communications  netwo'k  ("ECN")  to 
which  orders  can  be  routed  throu^  the  use  of 
BRASS  soft%vare.  See  infm  note  17a 
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Instead,  all  orders  entered  into  a  routing 
system  are  sent  to  another  execution 
facility.  In  addition,  routing  systems  do 
not  establish  non-discretionary  methods 
under  which  parties  entering  orders 
interact  with  each  other. 

2.  Dealer  Systems 

In  the  Proposing  Release,  the 
Commission  discussed  the  application 
of  proposed  Rule  3b-16  to  single  dealer 
systems.  Such  systems  automate  the 
order  routing  and  execution 
mechanisms  of  a  single  market  maker 
and  guarantee  that  the  market  maker 
will  execute  orders  submitted  to  it  at  its 
own  posted  quotation  for  the  seciuity 
or,  for  example,  at  the  inside  price 
quoted  on  Nasdaq.  Because  single 
market  maker  systems  merely  provide  a 
more  efficient  means  of  executing  the 
trading  interest  of  separate  customers 
with  one  dealer,  the  Commission  stated 
that  they  should  not  be  considered 
exchanges.  Accordingly,  the 
Commission  proposed  to  explicitly 
exclude  from  proposed  Rule  3b-16 
those  trading  systems  that  display  the 
quotations  of  a  single  dealer  and  allow 
persons  to  enter  orders  for  execution 
against  the  dealer's  proprietary  accoimt, 
usually  at  the  dealer's  quote.  This 
exclusion  was  intended  to  encompass 
systems  operated  by  third  market 
makers,'*  as  well  as  those  systems 
operated  by  dealers,  primarily  in  debt 
securities,  who  display  their  own 
quotations  to  customers  and  other 
broker-dealers  on  proprietary  or  vendor 
screens. 

The  Commission  is  today  adopting 
paragraph  (b)(2)  of  Rule  3b-16  to 
exclude  systems  that  display  quotes  of 
a  single  dealer  and  allow  persons  to 
enter  orders  for  execution  against  the 
bids  and  offers  of  a  single  dealer.  If  a 
market  maker  executes  a  customer  order 
at  the  National  Best  Bid  or  Offer 
("NBBO").  rather  than  at  its  displayed 
bid  or  offer,  the  Commission  will 
consider  the  NBBO  as  the  market 
maker's  quote  for  purposes  of  that  trade. 
As  in  the  proposal,  paragraph  (b)(2)  is 
intended  to  exclude  from  Rule  3l>-16  all 
dealers,  including  third  market  makers. 

The  Commission  received  two 
comment  letters  asking  the  Commission 
to  reconsider  its  proposed  exclusion  of 
third  market  makers.'*  These 
commenters  disagreed  with  the 
Commission's  distinction  between  third 
market  makers  and  exchanges,  and 


'•Third  market  firms  are  NASD  member  firms 
that  execute  orders  for  exchange-listed  securities. 

"See  Letter  from  David  E.  Rosedahl.  Executive 
Vice  President  and  Chief  Regulatory  Officer.  Pacific 
Exchange.  Inc.  to  Jonathan  G.  Katz.  Secretary.  SEC. 
dated  Aug.  20, 1998  ("PCX  Utter")  at  2-6;  CHX 
Letter  at  3-4. 


Stated  that  these  systems  compete 
directly  with  the  regional  exchanges  for 
order  flow.  Consequently,  these 
commenters  suggested  that  the 
Commission  include  third  market 
makers  within  its  revised  interpretation 
of  "exchange."  As  discussed  in  the 
Proposing  Release,  however,  the 
Commission  does  not  believe  that  a 
single  dealer  that  automates  its  means  of 
communicating  trading  interest  to 
customers  is  a  market.  Instead,  such 
systems  automate  fimctions 
traditionally  performed  by  dealers. 

Accordingly,  the  exclusion  the 
Commission  is  adopting  today  in 
paragraph  (b)(2)  of  Rule  3b-16  is 
intended  to  cover  systems  operated  by 
third  market  makers.  Because  of  the 
Commission's  own  rules  and  those  of 
the  SROs,  a  third  market  maker's  quote 
may  not  always  reflect  its  own  bids  and 
offers,  but  may — at  times — represent  a 
customer  limit  order.  The  Limit  Order 
Display  Rule  '»  requires  third  market 
makers  (among  others)  to  display 
customer  limit  orders  in  a  security  that 
are  at  a  price  that  would  improve  the 
bid  or  offer  of  such  market  maker  in  that 
security.  The  Commission  does  not 
believe  that  a  market  maker  engaging 
principally  in  the  business  of  trading  for 
its  own  account  should  be  included 
within  Rule  3b-16  solely  because  it  is 
complying  with  the  Limit  Order  EMsplay 
Rule.  Consequently,  in  the  Proposing 
Release  the  Commission  stated  that,  for 
purposes  of  this  exclusion,  if  a  dealer 
displayed  a  customer  order  to  comply 
with  a  Commission  or  SRO  rule,  that 
customer  order  would  be  considered  to 
be  the  "dealer's  quote."  ''  To  ensiu^ 
that  Rule  3b-16  clearly  excludes  such 
dealers,  the  Commission  is  adopting 
paragraph  (b)(2)(ii)  of  Rule  3b-16. 
Paragraph  (b)(2)(ii)  excludes  a  registered 
market  maker  that  displays  its  own 
quotes  and  customer  limit  orders,  and 
allows  its  customers  and  other  broker- 
dealers  to  enter  orders  for  execution 
against  the  displayed  orders.  The 
exclusion  also  allows  such  a  registered 
market  maker,  as  an  incidental  activity 
resulting  bom  its  market  maker  status, 
to  match  or  cross  orders  for  securities  in 
which  it  makes  a  market,  even  if  those 
orders  are  not  displayed.'" 

Two  other  commenters  expressed 
their  support  for  the  single  dealer 
exclusion. '9  One  of  these  commenters, 
however,  suggested  that  the 
Conunission  modify  the  exclusion  so 
that  trading  systems  that  display  the 


quotes  of  a  dealer  and  its  affiliates  and 
allow  persons  to  execute  against  those 
quotes  be  excluded  from  Rule  3b-16.«' 
The  Commission  is  adopting  the 
exclusion  from  Rule  3b-16  for  single 
dealer  systems,  but  does  not  agree  with 
this  commenter  that  a  dealer's  affiliates 
should  be  included  in  the  exclusion. 

In  addition,  one  commenter  requested 
that  the  Commission  clarify  whether  the 
exclusion  for  dealer  quotation  systems 
would  apply  to  systems  that  allow  other 
broker-dealers  to  execute  against  a 
single  dealer's  quotations.^i  The 
Commission  intends  for  this  exclusion 
to  cover  dealer  quotation  systems  that 
permit  other  broker-dealers  to  execute 
against  the  dealer's  quotations  and 
realizes  that  its  use  of  the  term 
"customer"  in  the  proposal  would 
preclude  this.  Accordingly,  the 
Conunission  is  adopting  the  exclusion 
in  paragraph  (b)(2)  so  that  it 
encompasses  single  dealer  systems  that 
allow  any  person  to  enter  orders  for 
execution  against  that  dealer's  quotes."^ 
A  single  dealer  system  could  also  match 
orders  that  are  not  displayed  to  any 
person  other  than  the  dealer  and  its 
employees,  provided  this  matching  is 
only  incidental  to  its  primary  activity  as 
a  dealer."' 

D.  Examples  of  Systems  Illustrating 
Application  of  Rule  3b-l  6 

The  following  examples  are  provided 
to  illustrate  various  applications  of  Rule 
3b-16."*  While  these  examples  are 
intended  to  provide  guidance,  the 
application  of  Rule  3b-16  will  be  fact- 
specific. 

1.  Examples  of  Systems  Included  Within 
Rule  3b-16 

a.  System  A  is  a  trading  floor  that 
maintains  a  continuous  two-sided 
auction  market  under  a  unitary 
specialist  system.  Through  the  use  of  an 
electronic  communication  system, 
orders  are  transmitted  from  member 
firms  to  the  floor  and  execution  reports 
are  transmitted  fiwm  the  floor  to  the 
member  firms.  System  A  also  has  an 
automated  routing  and  small  order 
execution  system.  Price  discovery 
occurs  through  the  interaction  of  bids 
and  offers  of  market  participants  under 
the  apphcation  of  System  A's  rules  of 
priority,  parity,  and  precedence.  The 
specialist's  dealings  are  subject  to 
compliance  obligations  established  by 
System  A.  System  A  is  included  imder 
Rule  3b-16. 


'•Rule  nAcl-4(b)(l)(i),  17  CFR  240.11Acl- 
4(b)(l)(i). 

"Proposing  Release,  supra  note  3,  at  n.9. 
'•Rule  3b-16(b)(2)(ii).  17  CFR  240.3b-16{bH2)(ii). 
'"See  SL\  Letter  at  10;  DBSI  Letter  at  3. 


•»DBSILetterat3. 
•>SL\  Letter  at  11. 

•iRule  3l>-16(b)(4).  17  CFR  240.3b-16(b)(4). 
•»Rule  3b-16(b)(2)(i),  17  CFR  240.3b-16(b)(2)(i). 
•♦These  systems  may  also  implicate  other 
provisions  of  the  federal  securities  laws. 
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b.  System  B  allows  participants  to 
enter,  replace,  or  cancel  limit  orders 
prior  to  a  pre-established  auction  cutoff 
time.  Bids  and  offers  (including  price 
and  size)  are  displayed  in  the  System 
B's  order  book,  which  participants  can 
view  on  their  screens.  After  the  cutoff 
time,  the  system  reviews  all  orders  with 
respect  to  each  security  and  determines  * 
the  price  at  which  the  volume  of  buying 
interest  is  closest  to  the  volmne  of 
selling  interest.  That  price  is  the 
"auction  price."  Participants  that  have 
entered  bids  at  or  above,  and  offers  at  or 
below,  the  auction  price  receive  an 
execution  at  the  auction  price  on  the 
basis  of  time  priority  up  to  the  available 
size.  Matched  orders  are  executed  by  a 
registered  broker-dealer.  System  B  is 
included  under  Rule  3b-16. 

c.  System  C  allows  participants  to 
enter  limit  orders  and  matches  those 
orders  with  other  orders  in  System  C 
based  on  internal  parameters.  System  C 
displays  unmatched  limit  orders  in  the 
system's  book  on  an  anonymous  basis  to 
all  participants.  The  broker-dealer 
operating  System  C  acts  as  a  riskless 
principal  in  executing  all  matched 
orders.  System  C  is  included  imder  Rule 
3b-16. 

d.  System  D  limits  participation  to 
institutional  investors  that  trade  illiquid 
restricted  securities.  To  offer  a  security, 
a  seller  notifies  System  D  as  to  the 
seciuity,  the  price  and  the  amount 
offered.  After  System  D  accepts  an 
order,  it  enters  it  into  the  system  where 
it  is  posted  anonymously.  Prospective 
purchasers  may  accept  a  posted  order  or 
seek  to  negotiate  a  transaction  by 
contacting  System  D.  System  D 
fiacilitates  the  purchase  and  sale  of 
securities  through  the  system  on  an 
agency  basis.  Participants  enter  a  bid  or 
offer  by  calling  a  dedicated  telephone 
number  at  System  D.  Once  each  side  of 
the  transaction  agrees  to  the  terms  of  the 
trade,  System  D  Stains  necessary 
dociunentation  from  the  participants 
and  reviews  all  the  documentation. 
Once  all  the  dociunentation  has  been 
processed.  System  D  notifies  the  parties 
setting  the  transfer  and  settlement  date, 
at  which  time  System  D  will  coordinate 
the  transfer  of  funds  and  the  issuer  is 
notified  to  effect  the  transfer  on  its 
books.  System  D  is  included  under  Rule 
3b-16. 

e.  System  E  allows  participants  to 
enter  orders  for  securities  by  computer, 
facsimile,  or  telephone.  Those  orders  are 
not  displayed  to  other  participants. 
System  E  crosses  orders  at  specified 
times  at  a  price  derived  from  another 
market  such  as  the  closing  price,  a 
voliune  weighted  average  price,  or  the 
midpoint  between  the  closing  bid  and 
ask  on  the  primary  market.  System  E  is 


included  imder  Rule  3b-16,  but  would 
be  exempt  fi'om  the  requirements  of 
Regulation  ATS  under  Rule  301(a)(5)  if 
it  is  registered  as  a  broker-dealer. 

f.  System  F  displays,  on  an 
anonymous  basis,  firm  offers  to  buy  and 
sell  securities  from  its  participants. 
Participants  typically  telephone  an 
employee  of  System  P  to  place  a  bid  or 
offer,  which  the  employee  enters  into 
the  system  for  display  to  other 
participants.  To  execute  against  a  bid  or 
offer  displayed  on  the  computer  screen, 
a  participant  telephones  an  employee  at 
System  F.  The  employee  is  required  to 
execute  the  participant's  order  against 
the  displayed  order  if  it  matches. 
System  F  is  included  imder  Rule  3b-16. 
U  System  F  allowed  subscribers  to 
execute  against  a  displayed  order  by 
sending  a  message  electronically,  it 
would  also  be  included  under  Rule  3b- 
16. 

g.  System  G  permits  competing 
market  makers  to  post  continuous  two- 
sided  quotes  in  certain  seciuities. 
Quotes  are  consolidated  and 
disseminated  to  subscribers 
electronically.  System  G  maintains  and 
enforces  rules  setting  standards  for  the 
posting  of  quotes  and  executions. 
Trades  are  executed  by  subscribers 
calling  market  makers  outside  the 
system  and  executing  trades  based  on 
quotes  displayed  in  the  system.  System 
G  is  included  under  Rule  3b-16. 

h.  System  H  is  owned  and  operated  by 
a  bank.  System  H  permits  registered 
broker-dealers  to  place  orders  to  buy  or 
sell  securities  at  specified  prices  and 
sizes  and  have  those  orders  displayed  to 
all  users  on  an  anonymous  basis. 
Registered  broker-dealers  may  trade 
both  for  their  own  account  or  on  an 
agency  basis  on  behalf  of  their 
customers.  System  H  automatically 
executes  an  order  if  it  matches  an 
existing  order.  If  no  match  is 
immediately  available.  System  H 
displays  the  order  on  the  system  on  an 
anonymous  basis  to  all  users.  System  H 
is  included  imder  Rule  3b-16. 

i.  System  I  permits  participants  to 
enter  a  range  of  ranked  contingent  buy 
and  sell  orders  at  which  they  are  willing 
to  trade  securities.  These  orders  are 
matched  based  on  a  mathematical 
algorithm  whose  priorities  are  designed 
to  achieve  the  participants'  objectives. 
System  I  does  not  display  orders  to  any 
participants.  System  I  is  included  under 
Rule  3b-16. 

2.  Examples  of  Systems  Not  Included 
Within  Rule  3b-16 

a.  System  J  routes  orders  from  broker- 
dealers  to  registered  exchanges  or  to 
other  broker-dealers  for  execution. 
System )  also  routes  execution  reports 


back  to  the  broker-dealers  that  entered 
the  orders.  System  J  provides  no  facility 
for  execution,  but  rather  only  acts  as  a 
communications  system  for  the 
transmission  of  orders  and  execution 
reports.  System  J  falls  within  the 
exclusion  in  paragraph  (b)(1)  of  Rule 
3b-16. 

b.  System  K  displays  a  registered 
market  maker's  quotes  in  exchange- 
listed  securities  and  permits  subscribers 
to  submit  orders  for  those  securities  to 
the  market  maker.  Limit  orders  are 
displayed  in  the  market  maker's  quote 
pursuant  to  requirements  under  the 
Commission's  order  execution  rules. 
Market  orders  are  executed  against  the 
market  maker's  quote  or  at  the  NBBO  or 
at  a  price  better  than  the  NBBO.  Limit 
orders  are  held  until  marketable.  System 
K  falls  within  the  exclusion  in 
paragraph  (b)(2)  of  Rule  3b-16. 

c.  System  L  allows  a  dealer  to 
disseminate  its  proprietary  quotations  to 
its  customers  and  permits  customers  to 
transmit  orders  to  buy  from  or  sell  to 
that  dealer  at  those  quoted  prices. 
System  L  is  not  included  under  Rule 
3b-16  because  it  falls  within  the 
exclusion  in  paragraph  (b)(2)  of  Rule 
3b-16. 

d.  System  M  is  operated  by  a  broker- 
dealer  that  makes  markets  in  Nasdaq 
securities.  System  M  permits  the  broker- 
dealer's  customers,  as  well  as  other 
broker-dealers  (including  correspondent 
broker-dealers  with  whom  it  has  a 
clearing  arrangement)  to  send  orders 
electronically  or  by  telephone  to  the 
broker-dealer.  An  order  transmitted 
electronically  goes  directly  to  the 
system  server.  An  order  transmitted  by 
phone  is  received  by  an  employee  of  the 
broker-dealer,  who  enters  it  into  the 
System  M.  If  it  is  a  market  order  for  a 
Nasdaq  security  in  which  the  broker- 
dealer  makes  a  market,  System  M 
checks  to  see  if  the  order  can  be  crossed 
against  a  customer  limit  order  held  by 
the  broker-dealer.  If  two  customer 
orders  caimot  be  crossed,  System  M 
automatically  executes  the  market  order 
against  the  Rnn's  inventory  if  the  order 
size  is  at  or  below  certain  parameters.  If 
the  order  size  exceeds  those  parameters, 
the  market  order  will  be  routed  to  a 
trader  for  manual  execution  against  the 
firm's  inventory,  or  other  handling  as 
the  trader  determines.  If  the  order  is  for 
a  security  in  which  the  broker-dealer 
does  not  make  a  market.  System  M 
sends  the  order  to  a  market  maker  in  the 
security  or  to  another  market  for 
execution.  System  M  falls  within  the 
exclusions  in  paragraph  (b)(1)  and  (b)(2) 
ofRule3b-16. 

e.  System  N  allows  participants  to 
post  the  names  of  securities  they  wish 
to  buy  or  sell.  Other  participants  view 
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this  "bids  wanted  list"  or  "offers 
wanted  list"  and  place  bids  or  offers  for 
the  specified  securities  during  a  defined 
auction  period.  The  participant  who 
posted  the  security  on  the  "bids  wanted 
list"  or  "offers  wanted  list"  may  either 
accept  or  reject  the  best  bid  or  offer  at 
the  close  of  the  auction.  System  N  is  not 
included  under  Rule  3b-16  because 
there  is  only  one  seller. 

f.  System  O  permits  correspondent 
firms  of  a  broker-dealer  to  send  orders 
electronically  to  that  broker-dealer.  The 
broker-dealer  executes  the  orders 
against  its  own  inventory.  System  O 
falls  within  the  exclusion  in  paragraph 
(b)(2)(i)ofRule3b-16. 

g.  System  P  is  an  Internet  web  site  set 
up  by  an  issuer.  Through  this  web  site, 
the  issuer  provides  information  to 
prospective  buyers  and  sellers  of  its 
common  stock.  Prospective  buyers  and 
sellers  post  their  identities,  contact 
information,  and  the  number  of  shares 
offered  or  sought  at  a  given  price.  The 
issuer  makes  that  information,  along 
with  the  date  the  information  was 
submitted,  available  to  prospective 
buyers  and  sellers.  The  participants 
contact  each  other  outside  of  the  web 
site  to  execute  trades.  System  P  is  not 
included  under  Rule  3b-16  because  it 
does  not  estabUsh  non-discretionary 
methods  under  which  buyers  and  sellers 
interact. 

h.  System  Q  is  a  screen-based  system 
on  which  broker-dealers  post 
indications  of  interest  to  institutional 
customers  in  the  securities  the  broker- 
dealers  wish  to  trade  and  advertise 
trades  they  have  recently  conducted. 
System  R  sets  no  requirements  and 
provides  no  procedures  regarding 
whether  or  how  posted  quantities  and 
prices  of  securities  can  be  executed. 
System  Q  is  not  included  under  Rule 
3b-16  because  it  does  not  estabUsh  non- 
discretionary  methods  imder  which 
buyers  and  sellers  interact. 

i.  System  R  is  an  internal  system 
operated  by  a  broker-dealer  to  display 
only  to  its  registered  representatives  the 
prices  and  sizes  of  securities  offered  for 
sale  by  the  firm  in  its  capacity  as  a 
dealer.  A  registered  representative  can 
enter  a  buy  order,  specifying  price  and 
size,  on  behalf  of  its  customer.  If  the 
terms  of  the  customer's  order  match  the 
dealer's  posted  offer.  System  R 
automatically  executes  the  order.  If  the 
terms  are  different,  System  R  places  the 
customer's  order  on  the  screen  for  later 
matching.  Assuming  the  matches  of 
customer  orders  are  merely  incidental 
relative  to  the  dealer's  own  trades, 
System  R  falls  within  the  exclusion  in 
paragraph  (b)(2)(i)  of  Rule  3b-16. 

j.  System  S  permits  an  issuer  to  post 
prices  to  sell  its  own  seciurities  to  a 


broker-dealer's  customers.  The  issuer  is 
under  no  obligation  to  post  prices  on  the 
system  and  may  choose  to  do  so  at  any 
time.  If  a  customer  accepts  the  posted 
price  and  size.  System  S  routes  the 
order  to  the  issuer  who  retains 
discretion  to  accept  or  reject  the  trade. 
If  the  posted  price  or  size  is  not 
accepted  as  posted.  System  S 
automatically  alerts  the  issuer  that 
further  negotiation  is  necessary.  System 
S  is  not  included  under  Rule  3b-16 
because  it  has  only  one  seller  and, 
therefore,  fails  to  meet  the  "multiple 
buyers  and  sellers  requirement." 

k.  System  T  facilitates  the  clearance 
and  settlement  of  securities  products. 
Participating  IDBs  disseminate  and 
match  trading  interest  through  their 
own  proprietary  trading  screens  to  their 
own  customers.  The  participating  IDBs 
then  submit  matched  transactions 
between  their  customers  to  System  T  for 
clearance  and  settlement.  The  IDBs' 
screens  are  not  Unked  together  and  the 
IDBs  interact  only  with  those  dealers 
using  the  system.  The  customers'  orders 
interact  only  with  the  quote  of  the  IDB 
of  which  they  are  a  customer  and  do  not 
interact  with  the  other  customer  orders 
of  that  IDB.  Dissemination  and 
execution  of  orders  by  the  IDBs  is 
governed  solely  by  their  rules  and  not 
by  System  T.^s  System  T  is  not  included 
under  Rule  3b-16. 

E.  Exemption  From  the  Definition  of 
"Exchange" 

Section  36  of  the  Exchange  Act  "• 
gives  the  Commission  broad  authority  to 
exempt  any  person,  security,  or 
transaction  from  provisions  of  the 
Exchange  Act  and  the  rules  thereimder. 
Such  an  exemption  may  be  subject  to 
conditions.  Using  this  authority,  the 
Commission  is  adopting  Rule  3al-1.8' 
This  rule  exempts  from  the  definition  of 
"exchange":  (1)  Any  alternative  trading 
system  that  compies  with  Regulations 
ATS  «*  (2)  any  alternative  trading  system 
that  under  Rule  301(a)  of  Regulation 
ATS  is  not  required  to  comply  with 
regulation  ATS  and  alternative  trading 
system  operated  by  a  national  seciuities 
association,"*  and  (3)  any  alternative 
trading  system  operated  by  a  national 
securities  association.*"  Finally,  as 


described  more  fully  below ,*^  paragraph 
(b)(1)  of  Rule  3al-l  also  conditions  an 
alternative  trading  system's  exemption 
on  the  absence  of  a  Commission 
determination  that  the  exemption  in  a 
particular  case  is  not  "necessary  or 
appropriate  in  the  public  interest  or 
consistent  with  the  protection  of 
^investors.  "92 

The  Commission  has  determined  that 
this  exemption  is  in  the  public  interest 
and  will  promote  efficiency, 
competition,  and  capital  formation 
because  it  has  the  effect  of  providing 
alternative  trading  systems  with  the 
option  of  positioning  themselves  in  the 
marketplace  as  either  registered 
exchanges  or  as  broker-dealers.  The 
Commission  believes  that  allowing 
alternative  trading  systems  to  make  a 
business  decision  about  how  to  register 
with  the  Commission  will  continue  to 
encoiu-age  the  development  of  new  and 
innovative  trading  fadUties.  The 
Commission  has  also  determined  that 
this  exemption  is  consistent  with  the 
protection  of  investors  because  investors 
will  benefit  from  conditions  governing 
an  alternative  trading  system,  in 
particular  Regulation  ATS's  enhanced 
transparency,  market  access,  system 
integrity,  and  audit  trail  provisions. 

Moreover,  because  national  securities 
associations  are  subject  to  requirements 
virtually  identical  to  those  applicable  to 
national  seciuities  exchanges,*^  Rule 
3al-l  also  exempts  fit)m  the  definition 
of  "exchange"  any  alternative  trading 
system  operated  by  a  national  securities 
association.*^  The  Commission  befieves 
that  the  regulation  of  alternative  trading 
systems  operated  by  a  national 
seciuities  association  is  adequate,  and 
therefore,  that  such  systems  should  not 
be  required  to  register  either  as 
exchanges,  or  as  broker-dealers  and 
comply  with  Regulation  ATS. 
Consequently,  trading  systems  operated 
by  national  securities  associations  may 
continue  to  operate  as  they  do  now. 

Finally,  in  response  to  a  commenter's 
request  that  the  Commission  clarify  that 
the  exemption  from  the  definition  of 
"exchange"  provided  in  Rule  3al- 
1(a)(2)  includes  broker-dealers  that  are 
excluded  from  the  scope  of  Regulation 
ATS  by  Rule  301(a),**  the  Commission 
is  adding  paragraph  (a)(3)  to  Rule  3al- 


"'  In  some  cases,  however,  the  systems  operated 
by  the  intordealer  brokers  may  fall  within  Rule  ab- 
le. See  supra  System  F. 

••lSU.S.C78mm. 

•'17CFR240.3al-l. 

"  17  CFR  240.3al-l(a)(2).  See  infra  note  and 
accompanying  text  for  the  definition  of  an 
alternative  trading  system. 

"17  CFR  240.3al-l  (a)(3).  See  notes-and 
accompanying  text. 

«'17CFR240.3al-l(a)(l). 


•>  See  infra  Section  in.F. 

"Rule  3al-l(b),  17  CFR  240.3al-l(b). 

"^  Registration  as  a  natioiul  securities  association 
under  section  15A  of  the  Exchange  Act  is  voluntary. 
15  U.S.C  78o-3.  Currently  the  only  national 
securities  association  is  the  NASD,  which  operates 
Nasdaq. 

**Ru\e  3al-l(a)(l).  See  also  Rule  301(a)(3) 
(excluding  alternative  trading  systems  operated  by 
a  national  securities  association  from  the  scope  of 
proposed  Regulation  ATS). 

■'Instinet  Letter  at  8,  n.ll. 
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1.  The  Commission  intended  for  broker- 
dealers  that  perform  only  activities 
delineated  in  Rule  301(a)  to  be  exempt 
firom  the  definition  of  exchange  under 
Rule  3al-l,  and  is  making  this  clear  by 
adding  this  new  paragraph.^ 

The  Commission  intends  for  the 
exemption  provided  by  Rule  3al-l  to 
make  clear  that  alternative  trading 
systems  that  register  as  broker-dealers 
and  comply  with  Regulation  ATS  not  be 
regulated  as  national  securities 
exchanges.  The  Commission  believes 
that  the  requirements  in  Regulation  ATS 
as  adopted  will  address  the  market-like 
functions  of  alternative  trading  systems 
without  imposing  requirements 
applicable  to  exdbanges  that  might  not 
fit  comfortably  with  certain  alternative 
trading  systems'  structures  and 
businesses. 

In  the  Proposing  Release,  the 
Commission  requested  conunent  on 
whether  an  exclusion  firom  the 
definition  in  Rule  3b-16  for  alternative 
trading  systems  that  register  as  broker- 
dealers  and  comply  with  the  provisions 
of  Regulation  ATS  would  be  preferable 
to  the  exemption  under  Rule  3al-l. 
Several  commenters  expressed  a 
preference  for  an  exclusion,  rather  than 
an  exemption.*'  Most  of  these 
commenters  were  concerned  that 
foreign  regulators  would  view  these 
systems,  currently  registered  as  broker- 
dealers,  as  exchanges  if  they  were  now 
exempted  from  the  definition  of 
exchange  rather  than  excluded  from  it. 
The  Commission  believes  that  its  new 
framework  being  adopted  today 
represents  a  carefully  balanced 
approach  to  the  regiilation  of  markets 
that  is  grounded  in  the  particular 
statutory  structure  of  the  Exchange  Act. 
First,  the  Commission  notes  that  its 
exemption  for  alternative  trading 
systems  applies  to  the  definition  of  an 
exchange.  By  exempting  alternative 
trading  systems  from  this  definition,  the 
Commission  is  making  clear  its  view 
that  these  systems  should  not  be  treated 
as  exchanges  imder  the  Exchange  Act  or 
in  any  other  context.  Moreover,  the 
Commission  does  not  intend  its 
interpretation  of  exchange  to  be  used 
outside  of  the  Exchange  Act  context. 
The  Commission  strongly  cautions 


against  applying  this  interpretation  in 
other  contexts  where  its  effects  will 
differ  from  those  imder  the  Exchange 
Act.  The  Commission  also  beUeves  that 
appUcation  in  another  context  of  only 
one  element  of  the  structiire  adopted 
today  would  be  inappropriate  and 
would  seriously  call  into  question  the 
validity  of  the  interpretation  in  that 
context. 

Another  concern  raised  by  at  least  one 
commenter  was  that  investors  could  be 
influenced  in  how  they  view  a  trading 
system,  if  such  trading  system  is 
included  within  the  Commission's 
interpretation  of  "exchange."  *■  The 
Commission  believes  that  investors' 
views  of  systems  are  shaped  more  by  the 
functions  those  systems  perform  than  by 
the  way  they  are  classified.  The 
Commission  also  believes  that  the 
enhanced  regulation  of  alternative 
trading  systems  that  choose  to  remain 
registered  as  broker-dealers  that  is 
provided  by  Regulation  ATS  provides 
more  protection  for  the  investors  who 
use  these  systems. 

In  the  Proposing  Release,  the 
Commission  also  requested  comment  on 
the  scope,  form,  and  conditions  of  the 
exemption  in  Rule  3al-l.  Commenters 
generally  approved  of  the  Commission's 
proposal  to  allow  alternative  trading 
systems  the  choice  to  register  as 
exchanges  or  be  exempt  from  the 
definition  of  "exchange"  by  registering 
as  broker-dealers  and  complying  with 
Regulation  ATS.®*  One  commenter 
questioned  whether  national  securities 
exchanges  would  have  the  choice  to 
register  as  alternative  trading  systems, 
in  effect  ceasing  to  act  as  SROs  and 


••17  CFR  240.3al-l(a)(3). 

•'SeeTBMA  Letter  at  12-13  (expreuing  concern 
that  foreign  regulators  might  be  influenced  by  the 
CoininiMion's  categorization  of  a  system  as  an 
"exchange,"  even  if  that  system  chose  to  be 
regulated  in  the  U.S.  as  a  broker-dealer);  Instinet 
Letter  at  3,  &-7, 13-14  and  fr-7.  n.»(sUting  that 
classifying  a  securities  firm  as  an  exchange  in  the 
U.S.  could  significantly  impair  a  firm's  ability  to 
participate  in  foreign  markets  *  *  *  because  a 
niunber  of  foreign  regulators  may  regard  all  broker- 
dealers  covered  by  the  expanded  'exchange' 
definition  a*  'exchange*').  See  also  CBB  Letter  at  3. 


■•TBMA  Letter  at  12. 

■■  See  Letter  from  Mike  Cormack,  Manager, 
Equity  Trading,  American  Century  to  Jonathan  G. 
Katz,  Secretary,  SEC,  dated  Aug.  12. 1998 
("American  Century  Letter")  at  1-2  (supporting  the 
Commission's  proposal  to  permit  alternative  trading 
systems  to  register  as  exchanges  because  it  would 
provide  an  option  for  innovators,  and  noting 
alternative  trading  systems'  objection  to  the  NASD's 
proposed  central  limit  order  book  based  on  the 
belief  that  an  SRO  regulating  alternative  trading 
systems  should  not  operate  a  competing  system): 
NASD  Letter  at  3  (commenting  that  both  registration 
as  an  exchange  and  Regulation  ATS  "generally 
appear  to  ensure  that  alternative  trading  systems 
operate  with  the  appropriate  levels  of  investor 
protection,  while  affording  alternative  trading 
systems  the  necessary  flexibility  to  choose  between 
different  models  of  regulation");  CME  Letter  at  3 
(generally  supp>orting  the  additional  requirements 
for  alternative  trading  systems  because  they  will 
improve  investor  protection  and  lessen  the 
regulatory  disparity  that  currently  exists  between 
alternative  trading  systems  and  traditional 
exchanges);  Instinet  Letter  at  7,  n.lO  (stating  that  the 
Commission  should  modify  the  exemption  in  Rule 
3al-l  from  exchange  registration  so  that  alternative 
trading  systems  that,  while  acting  in  good  faith,  fail 
to  comply  fully  with  each  of  the  technical 
requirements  of  Regulation  ATS  do  not  violate 
Sections  5  and  6  of  the  Exchange  Act);  IQ  Letter 
at  2;  IBEX  Letter  at  4. 


electing  instead  to  be  regulated  as  a 
broker-dealer  under  Regulation  ATS.^*» 
The  Commission  believes  that,  as  a 
general  matter,  national  securities 
exchanges  do  have  this  choice  imder  the 
rules  the  Commission  is  adopting 
today.'""  Any  national  securities 
exchange  making  this  choice  would,  of 
course,  be  required  to  give  up  its  SRO 
functions  and  privileges,  and  to  register 
as  a  broker-dealer  and  become  a  member 
of  a  national  seciuities  association  or 
other  SR0.'°2  That  organization  would 
then  act  as  the  SRO  for  this  alternative 
trading  system.  If  a  national  securities 
exchange  chose,  as  part  of  this 
restructuring,  to  allow  its  members  to 
form  their  own  national  securities 
association  to  operate  this  new 
alternative  trading  system,  that 
alternative  trading  system  would  be  run 
directly  by  a  national  securities 
association,  and,  as  stated  above,  would 
be  regulated  in  a  manner  that  was 
equivalent  to  being  regulated  as  a 
national  securities  exchange.  ^°^ 

F.  Commission's  Authority  To  Require 
Registration  as  an  Exchange 

Rule  3al-l(b)  contains  an  exception 
to  the  exemption  from  the  exchange 
definition.  Under  this  exception,  die 
Commission  effectively  may  require  a 
trading  system  that  is  a  substantial 
market  (as  set  forth  in  the  rule)  to 
register  as  a  national  securities  exchange 
if  it  finds  in  a  particular  case  that  it  is 
necessary  or  appropriate  in  the  public 
interest  or  consistent  with  the 
protection  of  investore.'°*  In  particular, 
the  Commission  could  deny  or  withhold 
exemptive  status  from  a  trading  system 
that  otherwise  meets  the  exemptive 
conditions  under  Rule  3al-l(a). 
Although  the  standard  for  denying  or 
withholding  the  exemption  is  based  on 
objective  factors,  the  Commission  has 
discretion  whether  to  initiate  any 
process  to  consider  whether  to  revoke  a 


'ooCHX  Letter  at  6  (questioning  why  traditional 
exchanges  should  not  have  the  opportunity  to  make 
the  same  choice  as  alternative  trading  systems,  and 
commenting  that  SROs  should  be  permitted  to  form 
subsidiaries  that  were  alternative  trading  systems 
registered  as  broker-dealers). 

>oi  In  making  this  significant  decision,  a  national 
securities  exchange  would  have  to  follow  its 
constitution  and  by-laws  (including  provisions 
concerning  membership  votes),  and  any  applicable 
state  law  requirement*. 

"»  Section  lS(b)(8)  of  the  Exchange  Act  requires 
any  broker-dealer  engaging  in  transaction*  other 
than  aolely  on  a  national  lecurities  exchange  of 
which  it  is  a  member,  to  become  a  member  of  a 
national  securities  association.  15  U.S.C.  76o(b)(8). 

""The  Commission  does  not  mean  to  imply  that 
national  securities  exchanges  cannot  make  this 
choice.  The  Commission  is  merely  pointing  out  that 
if  a  national  securities  exchange  does  so,  it  cannot 
continue  to  act  as  its  own  SRO. 

>«»«Rule  3al-l(b).  17  CFR  240.3al-l(b)(l). 
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particular  entity's  exemption  under  the 
rule. 

Specifically,  under  Rule  3al-l(b),  if 
an  organization,  association,  or  group  of 
persons  meets  certain,  specified  volume 
levels,  the  Commission  could  consider 
whether  registration  as  an  exchange  is 
necessary.  The  Commission  will  not 
consider  making  an  assessment  whether 
a  particular  system  should  register  as  an 
exchange  imless  that  system,  during 
three  of  preceding  four  calendar 
quarters  had:  (1)  Fifty  percent  or  more 
of  the  average  daily  dollar  trading 
volume  in  any  security  and  five  percent 
or  more  of  the  average  daily  dollar 
trading  volume  in  any  class  of  seciuity; 
or  (2)  Forty  percent  or  more  of  the 
average  daily  doUar  trading  volume  in 
any  class  of  seouities.  The  Commission 
would  also  provide  such  a  system  with 
notice  and  an  opportimity  to  respond 
before  determining  that  exemption  from 
registration  as  an  exchange  is  not 
appropriate  in  the  public  interest.  In 
making  that  determination,  the 
Commission  would  take  into  account 
the  requirements  for  exchange 
registration  under  section  6  of  the 
Exchange  Act  and  the  objectives  of  the 
national  market  system  under  section 
llA  of  the  Exchange  Act.  For  example, 
it  may  not  be  consistent  with  the 
protection  of  investors  or  in  the  public 
interest  for  a  trading  system  that  is  the 
dominant  market,  in  some  important 
segment  of  the  securities  market,  to  be 
exempt  bom  registration  as  an  exchange 
if  competition  cannot  be  relied  upon  to 
ensure  fair  and  efficient  trading 
structures  in  that  case.  In  that  case  it 
may  be  necessary  for  the  Commission's 
greater  oversight  authority  over 
registered  exchanges  to  apply.io^  As 
another  example,  if  the  Qimmission 
believed  that  an  exemption  under  Rule 
3al-l  for  a  particular  trading  system 
that  meets  the  voliune  thresholds  would 
create  systemic  risk  or  lead  to  instability 
in  the  seciuities  markets'  infiBstructiue, 
it  could  determine  that  an  exemption 
frt>m  registration  as  an  exchange  was  not 
appropriate  in  the  public  interest  or 
consistent  with  the  protection  of 
investors. 

The  Commission  believes  that  there 
are  alternative  trading  systems  operating 
today  that  exceed  the  volume  levels  in 
paragraph  (b)(1)  of  Rule  3al-l. 
However,  the  Commission  does  not 


'""Tlie  Commiasion  does  not  mean  to  imply  that 
the  NASO  will  be  required  to  register  Nasdaq  as  a 
national  securities  exchange.  As  stated  above, 
because  Nasdaq  is  operated  by  a  national  securities 
association,  it  is  currently  subject  to  requirements 
virtually  identical  to  those  applicable  to  national 
securities  exchanges.  Any  alternative  trading 
system,  however,  currently  operated  by  a  national 
securities  association  could  choose  to  register  as  an 
exchange. 


believe  at  this  time  that  there  are  any 
alternative  trading  systems — given  their 
current  operations — for  which  the 
exemption  from  the  definition  of 
exchange  in  paragraph  (a)  of  Rule  3al- 
1  is  not  appropriate. 

In  addition,  under  section  19(c)(3)  of 
the  Exchange  Act,^**  the  Commission 
has  the  authority  to  promulgate  rules  for 
the  de-registration  of  an  exchange.  In 
order  to  ensiue  a  smooth  transition  for 
exchanges  that  wish  to  de-register  and 
become  registered  broker-dealers  subject 
to  Regulation  ATS,  the  Commission  will 
consider  promulgating  de-registration 
rules.  Such  rules  would  also  give  the 
Commission  the  opportmiity  to  formally 
consider  whether  certain  exchanges 
should  be  prohibited  from  de- 
registering,  just  as  Rule  3al-l(b)  gives 
the  Commission  the  opportunity  to 
consider  whether  certain  alternative 
trading  systems  registered  as  broker- 
dealers  should  be  compelled  to  register 
as  exchanges. 

rv.  Regulation  of  Alternative  Trading 
S3r8tem8 

Securities  markets  have  become 
increasingly  interdependent.  The  use  of 
technology  permits  market  participants 
to  link  pnxlucts,  implement  complex 
hedging  strategies  across  markets  and 
across  products,  and  trade  on  multiple 
markets  simultaneously.  While  these 
opportunities  benefit  many  investors, 
they  may  also  create  misallocations  of 
capital,  widespread  inefficiency,  and 
trading  fiagmentation  if  markets  are  not 
coordinated.  In  addition,  a  lack  of 
coordination  among  markets  has  the 
potential  to  increase  system-wide  risks. 
Congress  adopted  the  1975 
Amendments,  in  part,  to  address  these 
negative  effects  of  potentially 
fragmented  markets.'^'  The  Commission 
beUeves  that  it  is  consistent  with 
Congress'  goals  to  integrate  significant 
alternative  trading  systems  into  the 
national  market  system. 

In  the  1975  Amendments,  Congress 
specifically  endorsed  the  development 
of  an  national  market  system,  and 
sought  to  clarify  and  strengthen  the 
Commission's  authority  to  promote  the 
achievement  of  such  a  system.^o" 
Because  of  uncertainty  as  to  how 
technological  and  econcHnic  changes 
would  affect  the  securities  markets. 
Congress  expUdtly  rejected  mandating 
specific  components  of  an  national 
market  system.*"*  Instead,  Congress 


recognized  that  the  secxirities  markets 
dynamically  change  and,  accordingly, 
granted  the  Commission  broad  authority 
to  oversee  the  implementation, 
operation,  and  regulation  of  the  national 
market  system  in  accordance  with 
Congressional  goals  and  objectives.  m> 

Congress  identified  two  paramount 
objectives  in  the  development  of  an 
national  market  system:  the 
maintenance  of  stable  and  orderly 
markets  with  maximum  capacity,  and 
the  centralization  of  all  buying  and 
selling  interest  so  that  each  investor  has 
the  opportunity  for  the  best  possible 
execution  of  his  or  her  order,  regardless 
of  where  the  investor  places  the 
order."*  In  addition.  Congress  directed 
the  Commission  to  remove  present  and 
future  competitive  restrictions  on  access 
to  market  information  and  order 
systems,  and  to  assure  the  equal 
regulation  of  markets,  exchange 
members,  and  broker-dealers  effecting 
transactions  in  the  national  market 
system.'"  in  particular.  Congress  found 
that  it  was  in  the  public  interest  to 
assise  "fair  competition  •  *  •  between 
exchange  markets  and  markets  other 
than  exchange  markets."  '^^ 

To  further  national  market  system 
goals.  Congress  granted  the  Commission 
broad  authority  to  make  rules,  including 
those  to:  (1)  Prevent  the  use  and 
publication  of  deceptive  trade  and  order 
information;  (2)  assure  the  prompt, 
accurate,  and  reliable  distribution  of 
quotation  and  transaction  infOTmation; 
(3)  enable  non-discriminatory  access  to 
such  information;  and  (4)  assure  that  all 
broker-dealers  transmit  and  direct 
orders  for  securities  in  a  maimer 
consistent  with  the  operation  of  a 
national  market  system.**'*  Moreover, 
Congress  recognized  that  in  order  to 
implement  national  market  system 
goals,  the  Commission  would  need  to 
classify  markets,  firms,  and  securities 
and  £acilitate  the  development  of 


'"  15  U.S.C.  788(c)(3). 

"»  See  S.  Rep.  No.  75. 94th  Cong..  1st  Seas.  8 
(1975)  at  2, 8;  H.R.  Rep.  No.  229,  94th  Cong.,  1st 
Sess  92  (1975). 

"*  See  supra  note  6. 

"»See  S.  Rep.  No.  75.  supro  note  107.  "(Dhe 
increasing  tempo  and  magnitude  of  the  changes  that 


are  occurring  in  our  domestic  and  international 
economy  make  it  clear  that  the  securities  markets 
are  due  to  be  tested  as  never  before,"  and  that  it 
was,  therefore,  important  to  assure  "that  the 
securities  markets  and  the  regulations  of  the 
securities  industry  remain  strong  and  capable  of 
fostering  (the)  fundamental  goals  (of  the  Exchange 
Act)  under  changing  economic  and  technological 
conditions."  id.  at  3. 

'"S.  Rep.  No.  75  supra  note  107.  at  8-9. 

'"  S.  Rep.  No.  75  supra  note  107,  at  7;  see  Section 
llA(aMl)(C)  of  the  Exchange  Act,  15  U.S.C  78k- 
1(«K1)(C). 

•"See  S.  Rep.  No.  75  supra  note  107,  at  104-05. 

•"Section  llA(a)(l)(C)(ii)  of  the  Exchange  Act. 
15  U.S.C.  78k-l(a)(lMC)(ii).  A  fundamental  goal  of 
a  national  market  system  was  to  "achieve  a  market 
characterized  by  economically  efficient  executions, 
&ir  competition,  (and  the)  broad  dissemination  of 
basic  market  information."  S.  Rep.  No.  75  supra 
note  107,  at  101. 

'"  See  Section  llA(cHl)  of  the  Exchange  Act.  15 
U.S.C.  78k-l  (c)(1). 
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"subsystems  within  the  national  market 
system.""* 

The  Commission  believes  the  rules  it 
is  adopting  today  advance  national 
market  system  goals.  At  present, 
alternative  trading  systems  are  not  fully 
integrated  into  the  national  market 
system,  leaving  gaps  in  market  access 
and  fairness,  systems  capacity, 
transparency,  and  surveillance.  These 
concerns,  together  with  the  increasing 
significance  of  alternative  trading 
systems,  call  into  question  the  fairness 
of  ciurent  regulatory  requirements,  the 
effectiveness  of  existing  national  market 
system  mechanisms,  and  the  quality  of 
public  secondary  markets.  Under  the 
rules  the  Commission  is  adopting  today, 
alternative  trading  systems  that  have  the 
most  significant  effect  on  our  markets 
will  be  required  to  integrate  their 
trading  into  national  market  system 
mechanisms.  Alternative  trading 
systems  may  choose  to  register  either  as 
national  seciuities  exchanges  or  as 
broker-dealers.  Systems  that  elect 
broker-dealer  regulation  will  be 
integrated  into  the  national  market 
system  under  Regulation  ATS  if  they 
have  significant  trading  voliune.''* 
Discussed  in  Section  IV.A.  below  are  the 
requirements  for  alternative  trading 
systems  that  choose  to  register  as 
broker-dealers  and  comply  with 
Regulation  ATS.  Any  alternative  trading 
system  that  registers  as  a  national 
securities  exchange  will  be  obligated — 
as  ciurently  registered  exchanges  are — 
to  participate  in  the  national  market 
system  mechanisms.  Section  IV.B. 
contains  a  discussion  of  the 
requirements  applicable  to  alternative 
trading  systems  that  choose  to  register 
as  exchanges. 

A.  Regulation  ATS 

1 .  Scope  of  Regulation  ATS 

a.  Definition  of  Alternative  Trading 
System 

The  Commission  proposed  to  define 
the  term  "alternative  trading  system"  as 
any  system  that:  (1)  Constitutes, 
maintains,  or  provides  a  marketplace  or 


>"  S.  Rep.  No.  75  supra  note  107,  at  7. 

ii<  In  addition  to  its  Authority  under  section  llA 
of  the  Exchange  Act,  IS  U.S.C.  78k-l,  the 
Commission  is  adopting  Regulation  ATS  pursuant 
to  its  rulemaking  power  under  other  parts  of  the 
Exchange  Act,  including  sections  3(b)  (power  to 
define  terms),  lS(b)(l)  (registration  and  regulation 
of  broker-dealers),  15(c)(2)  (prescribing  means 
reasonably  designed  to  prevent  fraud),  17(a)  (books 
and  records  requirements),  17(b)  (inspection  of 
records),  23(a)(1)  (general  power  to  make  rules  and 
classify  persons,  securities,  and  other  matters),  and 
36  (general  exemptive  authority).  IS  U.S.C  78c(b), 
780(b)(1),  78o(c)(2),  7Bq(a),  78q(b),  78w(a)(l).  and 
78mm,  respectively.  For  a  discussion  on  the  general 
exemptive  authority  in  section  36  of  the  Exchange 
Act,  15  U.S.C.  78mm,  see  infra  Section  VILD.l. 


facilities  for  bringing  together 
purchasers  and  sellers  of  securities  or 
for  otherwise  performing  with  respect  to 
securities  the  functions  commonly 
performed  by  a  stock  exchange  under 
Exchange  Act  Rule  3b-16: "'  and  (2) 
does  not  set  rules  governing  the  conduct 
of  subscribers  other  than  the  conduct  of 
such  subscribers'  trading  on  such 
organization,  association,  person,  group 
of  persons,  or  system,  or  discipline  • 

subscribers  otber  than  by  exclusion 
from  trading.  "8  This  proposed 
definition  would  have  the  effect  of 
precluding  any  trading  system  that 
performs  self-regulatory  functions  from 
opting  to  register  as  a  broker-dealer, 
rather  than  as  an  exchange.  Such  a 
system  would  consequently  be  required 
to  register  as  an  exchange  or  be  operated 
by  a  national  securities  association. 
Nothing,  however,  would  prevent  a 
registered  exchange  from  giving  up  its 
self-regulatory  functions  and  choosing 
instead  to  comply  with  Regulation 
ATS.»» 

The  Commission  received  only  one 
comment  on  this  proposed  definition. 
This  commehter  suggested  that  the 
proposed  definition  for  alternative 
trading  systems  was  too  complex  iand 
should  instead,  simply  be  defined  as  an 
exchange  that  does  not  set  conduct  rules 
or  discipline  subscribers.  ^2°  Under  the 
homework  the  Commission  is  adopting 
today,  an  alternative  trading  system  is 
exempt  fitim  the  definition  of  an 
exchange  if  it  registers  as  a  broker-dealer 
and  complies  with  Regulation  ATS.^^^ 

Because  the  Commission  continues  to 
beUeve  that  any  system  that  uses  its 
market  power  to  regulate  its  participants 
should  be  regulated  as  an  SRO,  the 
Commission  is  adopting  the  definition 
of  alternative  trading  system  as 
proposed.  The  Commission  would 
consider  a  trading  system  to  be 
"governing  the  conduct  of  subscribers" 
outside  the  trading  system  if  it  imposed 
on  subscribers,  as  conditions  of 
participation  in  trading,  any 
requirements  for  which  the  trading 
system  had  to  examine  subscribers  for 
compliance.  In  addition,  if  a  trading 
system  imposed  as  conditions  of 
participation,  directly  or  indirectly, 
restrictions  on  subscribers'  activities 
outside  of  the  trading  system,  the 
Commission  believes  that  such  a  trading 
system  should  be  a  registered  exchange 
or  operated  by  a  national  securities 


*>'  See  supra  Section  m  (discussing  Rule  3b-16). 

"•Rule  300(a),  17  CFR  242.300(a). 

■>*  See  supra  note  and  accompanying  text.  The 
Commission  has  the  authority  to  require  significant 
markets  to  remain  registered  as  exchanges.  See 
supra  Section  lO.F. 

>«>PCXLetterat3. 

">  Rule  3al-l(a)(2),  17  CFR  240.3al-l(a)(2). 


association.  For  example,  the 
Commission  would  not  consider  a 
trading  system  to  be  an  alternative 
trading  system,  as  defined  in  Rule 
300(a),  if  that  trading  system  prohibited 
subscribers  from  placing  orders  on  its 
system  at  prices  inferior  to  those 
subscribers  place  on  other  systems.  The 
Commission  believes  such  rules  should 
only  be  imposed  and  enforced  by 
'  regulatory  bodies  because  of  the 
potential  that  they  may  be  applied  for 
anti-competitive  purposes.  The 
Commission  does  not  intend  for  this 
limitation  to  preclude  an  alternative 
trading  system  fitjm  imposing  credit 
conditions  on  subscribers  or  requiring 
subscribers  to  submit  financial 
information  to  the  alternative  trading 
system. 

b.  Exclusion  of  Trading  Systems 
Registered  as  Exchanges  or  Operated  by 
a  National  Securities  Association 

The  Commission  proposed  to  exclude 
fitjm  the  scope  of  Regulation  ATS 
certain  alternative  trading  systems  that 
are  subject  to  other  appropriate 
regulations.  In  particular.  Rule  301(a) 
would  exclude  alternative  trading 
systems  (1)  registered  as  exchanges,  (2) 
exempt  from  exchange  registration 
based  on  Umited  volume,^^^  or  (3) 
operated  by  a  national  securities 
association.  These  systems  are  subject  to 
regulation  as  markets  under  other 
provisions  of  the  Exchange  Act.  .The 
Commission  is  adopting  these 
exclusions  as  proposed. 

c.  Exclusion  of  Alternative  Trading 
Systems  Trading  Solely  Government 
and  Related  Securities 

(i)  Discussion 

In  addition,  the  Commission  proposed 
that  any  alternative  trading  system  that 
trades  only  government  securities,*^^ 
Brady  Bonds,  and  repurchase  and 
reverse  repurchase  agreements 
involving  government  securities  or 
Brady  Bonds  be  excluded  from  the 
scope  of  Regidation  ATS,  as  long  as  the 
alternative  trading  system  is  registered 
as  a  broker-dealer.  The  Commission 
beheves  that  alternative  trading  systems 
trading  only  government  securities  raise 
several  of  the  structural  issues  raised  by 
alternative  trading  systems  trading 
equity  and  other  debt  securities. 
Nevertheless,  the  Commission 
recognizes  that  government  securities 
are  subject  to  other  forms  of  regulation 
that  help  to  ensure  that  those  mariiets 
are  fair  and  orderly.  In  particular. 


■"See  supra  note  33. 

'"The  term  "government  swirity"  is  defmed  in 
section  3(a)(42)  of  the  ExchaDJie  Act.  15  U.S.C 
78c(a)(42). 
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government  securities  broker-dealers  are 
currently  regulated  jointly  by  the 
Commission,  U.S.  Department  of  the 
Treasury  ("Treasury"),  and  federal 
banking  regulators,  under  the  Exchange 
Act  (particularly  the  provisions  of  the 
Government  Securities  Act  of  1986)  and 
the  federal  banking  laws."*  Unlike 


"*  See  generally  Department  of  the  Treasury. 
Securities  and  Exchange  Commission,  and  Board  of 
Governors  of  the  Federal  Reserve  System,  Joint 
Study  of  the  Regulatory  System  for  Government 
Securities  (March  199S);  Department  of  the 
Treasury,  Report  of  the  Secretary  of  the  Treasury  on 
Specialized  Government  Securities  Brokers  and 
Dealers  (July  19951  ("1995  Treasury  Report"). 

The  Government  Securities  Act  of  1986  ("GSA") 
amended  the  Exchange  Act  to  incorporate  new 
section  ISC,  which,  among  other  things,  established 
registration  and  notice  requirements  for  government 
securities  brokers  and  dealers.  Section  15C 
generally  requires  government  securities  brokers 
and  dealers  (i.e..  15C  firms  or  specialized 
government  securities  brokers  and  dealers)  to 
register  with  the  Commission  and  to  become 
members  of  an  SRO  (twenty-two  firms  as  of  March 
1998).  Firms  that  are  registered  with  the 
Commission  as  general  securities  brokers  or  dealers 
[i.e..  traditional  broker-dealers  registered  under 
section  15(b)  of  the  Exchange  Act)  are  required  to 
file  notice  with  the  Commission  of  their 
government  securities  business  (3,023  firms  as  of 
April  1998).  In  addition,  financial  institutions  that 
engage  in  government  securities  broker  or  dealer 
activities  are  required  to  file  notice  of  such 
activities  with  their  appropriate  regulatory  agency 
(120  institutions  as  of  March  1998). 

Under  the  regulatory  structure  established  by  the 
GSA,  the  Treasury  was  granted  authority  to  adopt 
regulations  for  all  government  securities  brokers 
and  dealers  concerning  financial  responsibility, 
protection  of  investors'  funds  and  securities, 
recordkeeping,  reporting,  and  audit  requirements, 
and  to  adopt  regulations  governing  the  custody  of 
government  securities  held  by  depository 
institutions.  The  Government  Securities  Act 
Amendments  of  1993  ("GSAA")  expanded  the 
authority  of  the  federal  regulators  and  the  SROs 
over  government  securities  transactions.  The  GSAA, 
among  other  things,  reauthorized  the  Treasury's 
rulemaking  responsibilities,  granted  the  Treasury 
authority  to  prescribe  large  position  recordkeeping 
and  reporting  rules,  extended  the  Commission's 
antifraud  and  antimanipulation  authority  to  all 
government  securities  brokers  and  dealers,  required 
government  securities  brokers  and  dealers  to 
provide  to  the  Commission  on  request  records  of 
government  securities  transactions  to  reconstruct 
trading  in  the  course  of  a  particular  inquiry  or 
investigation,  removed  the  statutory  restrictions  on 
the  authority  of  the  NASD  to  extend  sales  practice 
rules  to  its  members'  transactions  in  government 
securities,  and  provided  the  bank  regulatory 
agencies  with  the  authority  to  issue  sales  practice 
rules  for  financial  institutions  engaged  in 
government  securities  broker  or  dealer  activities. 

The  GSA  also  strengthened  the  ability  of  federal 
regulators  to  examine,  and  to  bring  enforcement 
actions  against,  government  securities  brokers  and 
dealers.  The  Commission  and  the  SROs  have 
examination  and  enforcement  authority  over 
government  securities  brokers  and  dealers 
registered  under  section  15C  and  over  the 
government  securities  activities  of  general  securities 
brokers  and  dealers.  The  Commission's  enforcement 
authority  includes  the  power  to  censure,  place 
limitations  on  the  activities,  functions,  or 
operations  of,  suspend  for  a  period  not  exceeding 
12  months,  or  revoke  the  registration  of  the  entity. 
For  financial  institutions  that  are  government 
securities  brokers  or  dealers,  the  institution's 
appropriate  regulatory  agency  has  examination  and 


surveillance  of  trading  in  equities  and 
other  instruments  traded  primarily  on 
registered  exchanges.'^s  surveillance  of 
trading  in  government  securities  is 
coordinated  among  the  Treasury,  the 
Commission,  and  the  Board  of 
Governors  of  the  Federal  Reserve 
System. 

The  Commission  is  adopting  this 
proposed  exclusion  from  Regulation 
ATS  vdth  some  modifications.'^e 
Specifically,  the  Commission  is 
eliminating  Brady  Bonds  from  the  types 
of  securities  an  alternative  trading 
system  can  trade  and  fall  within  this 
exclusion.  The  Commission  received  no 
comments  specifically  addressing  the 
trading  of  Brady  Bonds  by  alternative 
trading  systems.  Based  on  information 
the  Commission  has  available  about 
trading  on  alternative  trading  systems, 
however,  the  Commission  is  not  aware 
of  any  systems  trading  Brady  Bonds  that 
do  not  also  trade  other  non-government 
securities,  most  typically  other  emerging 
market  debt.  Accordingly,  no  alternative 
trading  systems  trading  Brady  Bonds 
would  have  been  exempt  under  the 
proposals.  Further,  the  Comtnission 
does  not  treat  Brady  Bonds  in  the  same 
manner  as  government  securities  in 
other  contexts.  Moreover,  the 
significance  of  Brady  Bonds  in  the 
market  is  diminishing. 

In  addition,  the  Commission  is 
expanding  the  exclusion  in  two 
respects.  First,  the  Commission  is 
adding  commercial  paper  ^^7  q^^  certain 
options  on  government  securities  '^s  to 
the  types  of  securities  alternative 
trading  systems  may  trade  without  being 
subject  to  Regulation  ATS.  The 
Commission  believes  this  expansion  is 
appropriate  because  commercial  paper 


enforcement  authority  over  the  institution.  The 
appropriate  regulatory  agency  must  notify  the 
Commission  of  any  sanctions  imposed  on  such 
institutions,  and  the  Commission  must  maintain  a 
record  of  the  sanctions. 

'^'  Although  all  marketable  Treasury  notes, 
bonds,  and  zero-coupon  securities  are  listed  on  the 
NYSE,  exchange  trading  volume  is  a  small  fraction 
of  the  total  over-the-counter  volume  in  these 
instruments.  See  U.S.  Department  of  the  Treasury, 
U.S.  Securities  and  Exchange  Commission,  and 
Board  of  Governors  of  the  Federal  Reserve  System, 
Joint  Report  on  the  Government  Securities  Market 
26  (1992). 

'"In  other  words,  these  systems  are  not  required 
to  register  as  either  an  exchange  or  to  comply  with 
the  requirements  of  Regulation  ATS.  Rule  301(a)(4), 
17  CFR  242.301(a)(4). 

'"Rule301(a)(4)(ii)(E),  17  CFR 
242.301(a)(4)(ii)(E).  The  term  "commercial  paper" 
is  defined  in  Rule  300(m),  17  CFR  242.300(m).  This 
definition  is  based  on  the  definition  of  commercial 
paper  as  set  forth  in  12  CFR  541.5,  an  Office  of 
Thrift  Supervision  regulation  that  defines 
commercial  paper,  and  section  3(a)(3)  of  the 
Securities  Act  of  1933,  which  uses  identical 
language  to  identify  these  securities  as  one  category 
of  exempted  securities. 

"•Rule  301(a)(4)(D),  17  CFR  242.301(a)(4)(D). 


does  not  require  registration  even  as  a 
broker-dealer,  and  because  the  term 
"government  securities"  includes 
certain  options  on  government 
securities  for  purposes  of  sections  15C 
and  17A  of  the  Exchange  Act. » 29 
Second,  the  Commission  is  expanding 
this  exclusion  from  Regulation  ATS  to 
include  alternative  trading  systems  that 
are  banks  and  that  trade  solely 
government  securities,  repurchase  and 
reverse  repurchase  agreements  on 
government  securities,  certain  options 
of  government  securities,  and 
commercial  paper  because  of  banks' 
traditional  role  in  the  government 
securities  market.'*" 

(ii)  Response  to  Commenters 

The  Commission  solicited  comment 
on  whether  it  was  appropriate  to 
exclude  from  the  regulatory  framework 
for  alternative  trading  systems  those 
alternative  trading  systems  trading 
solely  government  and  other  related 
securities.  Of  those  commenters  who 
addressed  this  issue,  most  were  in  favor 
of  excluding  such  systems.  Most  of 
these  commenters  agreed  with  the 
Commission  that  alternative  trading 
systems  trading  government  securities 
are  subject  to  their  own  specialized 
oversight  structure  and.  therefore,  were 
appropriately  excluded  from  the  scope 
of  the  Commission's  proposal."'  Only 
one  commenter  opposed  the  proposed 
exclusion  of  alternative  trading  systems 
that  trade  government  securities. '32 

One  commenter  suggested  that  the 
Commission  exclude  alternative  trading 
systems  that  trade  government  securities 
from  the  definition  in  Rule  3b-16.  rather 
than  exclude  them  from  Regulation 
ATS.  This  commenter  stated  that  if 
these  alternative  trading  systems  were 
classified  as  exchanges  that  fact  would 
be  cited  by  proponents  of  a  narrow 
interpretation  of  the  Treasury 
Amendment  to  the  Commodity 
Exchange  Act.  potentially  resulting  in  a 
broad  definition  of  "board  of  trade" 
beyond  its  intended  meaning  as  a 
traditional  organized  exchange. '^3  As 
stated  earlier,  the  Commission  believes 
that  it  would  be  inappropriate  and 


"'Section  3(a)(42)  of  the  Exchange  Act,  15  U.S.C. 
78c{a)(42). 

'MRule  301(a)(4).  17  CFR  242.301(a)(4). 

"'  See.  e.g..  TBMA  Letter  at  17-18  (also  urging 
the  Commission  to  clarify  the  application  of 
proposed  Regulation  ATS  where  a  trading  system 
trades  government  securities,  as  well  as  non- 
government securities);  CBB  Letter  at  3  (but 
requesting  guidance  from  the  Commission  on 
whether  an  ATS  trading  government  securities  and 
relying  on  such  an  exemption  would  be  precluded 
from  trading  products  other  than  securities);  SIA 
Letter  at  3, 11. 

'"IBEX  Letter  at  4-5. 

«"TBMA  Utter  at  13,  n.21. 
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\  I  thout  a  reasoned  basis  to  transfer  part 
c  I  all  of  its  determination  regarding 
r  ajgulation  to  other  statutory  contexts.*'* 
T  le  Commission's  reinterpretation  of 
'  exchange"  is  grounded  on  its  decision 
1 3  use  its  exemptive  authority  to  allow 
alternative  trading  systems  to  choose  to 
l|e  regulated  as  broker-dealers.  The 
Commission's  reinterpretation  of 

!3:change  should  not  be  reUed  upon  by 
I  her  regulators  to  interpret  other, 
lOtentidly  more  restrictive  statutory 
schemes. 

In  addition,  this  same  commenter 
( Bcouraged  the  Commission  to  consider 
the  effects  of  the  proposed  rules  on 
banks  that  operate  alternative  trading 
stems.  In  particular,  this  commenter 
ited  that  the  exclusion  for  alternative 
ding  systems  that  trade  government 

ities  applied  only  if  the  alternative 
ding  system  registered  as  a  broker- 
aler,  not  if  the  alternative  trading 
stem  were  a  bank.*'^  The  Commission 
d  not  intend  to  require  banks  trading 
government  securities  to  register  as 
bh)ker-dealers  and,  therefore.  Rule 
:  li)l(a)(4),  as  adopted,  excludes  from 
1  (bgulation  ATS  alternative  trading 
!  i^stems  that  trade  govenunent  securities 
i  J  these  systems  are  registered  as  broker- 
qealers  or  are  banks. 
Several  commenters  raised  questions 
out  the  application  of  Regulation  ATS 
alternative  trading  systems  that  trade 
t  only  government  securities,  but  also 
er  types  of  securities.'*^  One 
mmenter  asked  the  Commission  to 
end  the  proposed  exemption  for 
temative  trading  systems  that  trade 
ly  government  seciuities  and  other 
]  1  ilated  seciuities  to  all  trading  in  those 
Securities.  This  commenter  stated  that 
broker-dealers  that  trade  government 
f  icurities,  as  well  as  other  seciuities 
^d  financial  instruments,  should  not  be 

juired  to  restructure  their  operations 
^  avail  themselves  of  an  exclusion  for 
vemment  securities  activities. '*' 
The  Commission  does  not  believe  that 
alternative  trading  systems' 
Hjvernment  securities  trading  will  be 
>  abject  to  more  burdensome  regulation 
it  is  conducted  in  the  same  system  as 
:  ading  in  other  seciuities,  than  if  it  is 
:Dnducted  in  a  separate  and,  therefore, 
aiccluded  system.  Accordingly,  the 
3  Kclusion  applies  to  systems  that  only 
:  ade  government  and  other  related 
ipcurities. 
Government  securities  are  not 
covered  securities"  *'*  and,  therefore. 


134  See  supra  note  97  and  accompanying  text. 

"sTBMAUtterat  17. 

>  >■  See  TBN4A  Letter  at  1 7;  Instinet  Letter  at  8. 
ill:  CBB  Letter  at  3-4. 

!>'  Instinet  Letter  at  8,  n.ll. 

<>'  See  infra  note  180  and  accompanying  text  for 
tke  definition  of  "covered  security." 


are  not  subject  to  the  transparency 
requirements  of  Regulation  ATS.  In 
addition,  an  alternative  trading  system 
is  only  required  to  comply  with  the  fair 
access  requirements  for  those  securities 
(or  categories  of  securities)  in  which  it 
represents  twenty  percent  or  more  of  the 
total  volume.  The  fair  access 
requirement  does  not  apply  to 
government  securities  regardless  of 
whether  government  securities  trading 
is  conducted  in  the  same  alternative 
trading  system  as  securities  subject  to 
the  fair  access  requirements  or  in  a 
separate  alternative  trading  system. 
Finally,  the  capacity,  integrity,  and 
security  requirements  would  never  be 
triggered  by  an  alternative  trading 
system's  government  securities  trading. 
If,  however,  the  trading  in  other 
securities  on  that  same  system  exceeds 
the  twenty  percent  threshold,  an 
alternative  trading  system  in  which 
government  securities  are  traded  would 
have  to  meet  the  capacity,  integrity,  and 
security  standards.  Nevertheless,  it 
seems  unUkely  that  an  alternative 
trading  system  would  choose  to  create  a 
separate  alternative  trading  system  for 
its  government  securities  trading  solely 
for  the  privilege  of  trading  government 
securities  on  a  system  wiUi  lesser 
capacity,  integrity,  and  security  than  the 
system  on  which  other  securities  are 
traded.  Therefore,  the  Commission  does 
not  believe  that  it  will  be  necessary,  as 
a  practical  matter,  for  an  alternative 
trading  system  to  restructure  its  system 
to  avail  itself  of  the  government 
securities  exclusion. 

Another  commenter  asked  that  the 
Commission  expressly  confirm  that  the 
exclusion  from  the  scope  of  Regulation 
ATS  for  systems  trading  government 
and  related  securities  does  not  preclude 
such  an  alternative  trading  system  from 
offering  services  involving  products 
other  than  securities.*'^  In  response,  the 
Commission  has  clarified  that  to  be 
excluded  from  the  scope  of  Regulation 
ATS  an  alternative  trading  system  need 
only  limit  its  securities  activities  to 
government  securities,  Brady  Bonds, 
repurchase  and  reverse  repurchase 
agreements  on  such  instruments,  and 
commercial  paper. 

Finally,  tms  commenter  suggested 
that  the  Commission  adopt  rules  to 
permit  government  securities  alternative 
trading  systems  to  trade  other  fixed 
income  securities  on  a  limited  pilot 
basis.  This  commenter  argued  that, 
without  such  a  limited  exemption. 
Regulation  ATS  would  have  a  chilling 
effect  on  the  abiUty  of  government 
securities  alternative  trading  systems  to 
introduce  technological  innovation,  and 


that  such  a  provision  would  raise  no 
significant  investor  protection 
concerns.'*"  The  Commission,  however, 
does  not  believe  that  allowing  one 
category  of  alternative  trading  systems 
(i.e.,  those  trading  government 
securities)  to  trade  other  types  of  fixed 
income  securities  where  the  regulation 
and  surveillance  is  different,  without 
complying  with  Regulation  ATS  is 
appropriate.  The  notice  and 
recordkeeping  requirements  under 
Regulation  ATS  are  limited  and  should 
not  interfere  with  market  participants' 
ability  to  test  new,  iimovative  systems. 

d.  Alternative  Trading  Systems  Trading 
Non-Government  Debt  Securities 

(i)  Discussion 

The  Commission  proposed  that 
alternative  trading  systems  that  trade 
debt  securities  (other  than  those  trading 
government  and  other  related  securities) 
be  subject  to  Regulation  ATS,  if  they 
choose  not  to  register  as  exchanges. 
Under  Regulation  ATS,  these  systems 
would  be  required  to  file  a  notice  with 
the  Commission,  maintain  an  audit  trail, 
periodically  report  certain  information 
to  the  Commission,  and  ensure  that  they 
have  adequate  safeguards  to  protect 
subscribers'  confidential  trading 
information.  In  addition,  alternative 
trading  systems  with  twenty  percent  or 
more  of  the  trading  volume  in  a 
particular  category  of  debt  would  have 
to  meet  the  fair  access  and  systems 
capacity,  integrity,  and  security 
standards.**'  The  Commission  solicited 
comment  on  what  categories  of  debt 
would  be  appropriate  for  this  purpose 
and  what  sources  of  debt  transaction 
volume  information  is  available. 
Specifically,  the  Commission  solicited 
comment  on  whether  the  following 
categories  would  be  appropriate: 
mortgage  and  asset-backed  securities, 
municipal  securities,  corporate  debt 
securities,  foreign  corporate  debt 
securities,  and  sovereign  debt  securities. 

The  Commission  is  adopting  the 
proposal  to  include  alternative  trading 
systems  that  trade  fixed  income 
securities  within  its  new  regulatory 
framework.  With  respect  to  the  fair 
access  and  systems  capacity,  integrity 
and  security  requirement,  the  rules  as 
adopted  require  alternative  trading 
systems  with  twenty  percent  or  more  of 
the  volume  in  municipal  securities, 
investment  grade  corporate  debt 
securities,  and  non-investment  grade 
corporate  debt  securities  to  comply  with 
the  fair  access  and  systems  capacity. 


"•CBB  Letter  at  3. 


>«oCBB  Letter  at  3-«. 

>*■  The  proposal  would  not  require  an  alternative 
trading  system  to  publicly  display  id  best  orders  in 
flxed  income  securities. 


N 


\ 
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integrity,  and  security  requirements. 
Accordingly,  the  Commission  is 
adopting  rules  to  define  these  three 
categories  of  debt  securities.  The 
Conunission  is  deferring  any  action  on 
requiring  alternative  trading  systems 
that  trade  foreign  corporate  debt  or 
foreign  sovereign  debt  to  comply  with 
the  fair  access  and  systems  capacity, 
integrity,  and  security  requirements. 

For  municipals,  the  Commission  is 
incorporating  into  Regulation  ATS  the 
definition  of  municipal  securities  in 
section  3(a){29)  of  the  Exchange  Act.i*^ 
A  debt  security  (other  than  an  exempted 
security)  with  a  fixed  maturity  of  at  least 
one  year  will  be  considered  investment 
grade  corporate  debt  if  it  is  rated  in  one 
of  the  four  highest  ratings  categories  by 
at  least  one  Nationally  Recognized 
Statistical  Ratings  Organization.i'*^  and 
will  be  considered  non-investment 
grade  corporate  debt  if  it  is  not  so 
rated.'**  The  Commission  believes  that 
these  categories  are  widely  recognized 
as  relatively  distinct  markets  within  the 
debt  market  as  a  whole  and,  while  not 
encompassing  all  forms  of  debt 
seciuities.  will  ensure  that  alternative 
trading  systems  that  provide  markets  for 
significant  segments  of  the  debt  market 
take  adequate  measiues  for  systems 
capacity,  integrity,  and  security,  as  well 
as  provide  fair  access. 

While  the  Commission  is  adopting 
rules  to  establish  the  appropriate 
categories  for  debt  seciuities,  the 
volume-based  rules  with  respect  to  all 
categories,  except  municipal  seciuities, 
will  not  become  effective  until  volume 
information  is  available  in  a  format  that 
will  enable  alternative  trading  systems 
to  determine  their  relative  volume. 
Volume  data  for  municipal  securities  is 
available  and  being  published  through 
the  Municipal  Seciuities  Rulemaking 
Board's  ("MSRB")  Daily  Volume  Price 
Reports.  On  August  24, 1998,  the  MSRB 
started  producing  a  Combined  Daily 
Report  to  summarize  both  intra-dealer 
and  customer  transactions  of  municipal 
securities  that  are  traded  four  or  more 
times  per  day  pursuant  to  Rule  G-14. 
This  report  is  made  available  through 
data  vendors,  such  as  Bloomberg,  by 
approximately  6:00  am  each  business 
day.'**  Among  other  information,  the 
Combined  Daily  Report  provides  total 
volume  data  against  which  alternative 
trading  systems  that  trade  municipal 


'«15U.S.C78c(a)(29). 

'"Rule  300(1).  17 CFR  242.300(1). 

"♦•Rule  300(m).  17  CFR  242.300(in). 

»«An  initiative  by  TBMA  would  also  make  the 
MSRB  daU  available  on  TBMA's  web  site  <http:/ 
/www.investinginbonds.com>.  See  Robert  Whalen, 
Investor  Aids:  TBMA  "s  Internet-Based  Price 
Reporting  Aims  to  Increase  Market  Transparency, 
The  Bond  Buyer,  Nov.  25, 1998,  at  28. 


securities  can  measure  their  compliance 
obligations  under  Regulation  ATS. 

Volume  data  for  the  remaining  two 
categories — investment  grade  and  non- 
investment  grade  corporate  debt — , 
however,  is  not  currently  compiled  or 
published  so  that  alternative  trading 
systems  can  determine  their  obligations 
under  Regulation  ATS.  In  order  to  allow 
time  for  logistical  arrangements  to  make 
such  data  available,  the  Ck)mmission 
will  not  make  these  fair  access  and 
systems  capacity,  integrity  and  security 
provisions  of  Regulation  ATS  effective 
until  April  1,2000.1*6 

(ii)  Response  to  Commenters 

Some  commenters  thought  that  the 
(Ik)mmission  should  exclude  debt 
securities  entirely  from  Regulation 
ATS.i*'  (Dn  the  other  hand,  several 
commenters  supported  the 
Commission's  proposal  to  include 
alternative  trading  systems  that  trade 
debt  securities. '*«  llie  Commission 
believes  that  many  of  the  same  concerns 
about  the  trading  of  equity  securities  on 
alternative  trading  systems  apply 
equally  to  the  trading  of  fixed  income 
securities  on  alternative  trading 
systems.  Specifically,  it  is  important 
that  markets  with  significant  portions  of 
the  volume  in  particular  instruments 
have  adequate  systems  capacity, 
integrity,  and  security,  regardless  of 
whether  those  instruments  are  equity 
securities  or  debt  seciuities.  Similarly, 
as  electronic  systems  for  debt  grow,  it 
will  become  increasingly  important  for 
the  fair  operation  of  our  markets  for 
market  participants  to  have  fair  access 
to  significant  market  centers  in  debt 
securities.  One  of  the  consequences  of 
the  growing  role  of  alternative  trading 
systems  in  the  securities  markets 
generally  is  that  debt  securities  are 
increasingly  being  traded  on  these 
systems,  similar  to  the  way  equity 


'•"Due  to  the  (Commission's  concerns  regarding 
the  Year  2000  computer  technology  conversion 
pr(x:ess,  no  new  Commission  rules  requiring  major 
computer  reprogramming  will  be  made  effective 
between  June  1, 1999  and  March  31,  2000.  See 
Securities  Exchange  Act  Release  No.  40377  (Aug. 
27. 1998),  63  FR  47501  (Sept.  3.  1998).  Accordingly, 
because  the  logistical  framework  for  investment 
grade  and  non-investment  grade  corporate  debt  data 
has  not  been  fully  developed,  the  Commission  is 
not  making  Rules  301(b)(5)(D)  and  (E)  and  Rules 
301(b)(6)(D)  and  (E)  effective  until  after  the 
moratorium  is  Ufted. 

>■"  See  TBMA  Utter  at  3,  MSDW  Utter  at  1 3;  SIA 
Utter  at  11;  DBS!  Utter  at  1  (adopting  TBMA 
Utter). 

'♦"See  NYSE  Utter  at  6  (supporting  regulation  of 
alternative  trading  systems  that  trade  debt  securities 
as  important  for  investor  protection);  BEX  Utter  at 
2-3  (also  generally  urging  the  Commission  to  take 
steps  to  increase  transparency,  access  to  best  priced 
orders,  and  other  investor  protections  in  the  debt 
markets,  e.g.,  insider  trading  and  front  running 
rules). 


securities  are  traded.  This  change  in  the 
market  requires  appropriate  measures 
for  markets  for  debt. 

Two  commenters  suggested  that  the 
Commission  exempt  or  exclude 
alternative  trading  systems  trading 
municipal  securities  for  the  same 
reasons  that  it  proposed  to  exclude 
alternative  trading  systems  that  trade 
government  securities. '*«  For  example, 
one  commenter  asserted  that  the 
municipal  securities  market  is  overseen 
not  only  by  securities  regulators,  but 
also  by  the  federal  banking  regulators. 
This  commenter  also  pointed  out  that 
the  Commission  had  proposed 
excluding  municipal  securities  in  the 
Concept  Release  and  stated  that  the 
Commission  should  have  maintained 
this  approach  in  the  Proposing 
Release.  150  Although  the  Conunission 
did  solicit  comment  in  the  Concept 
Release  on  whether  alternative  trading 
systems  trading  municipal  securities 
should  be  excluded  from  any  proposed 
new  regulatory  framework,  the 
Commission  has  concluded  that  it 
would  not  be  appropriate  to  do  so. 
There  are  substantial  differences 
between  the  overaight  of  the  government 
securities  market  and  the  municipal 
securities  markets,  and  between 
government  securities  instruments  and 
municipal  securities  instruments.  For 
example,  municipal  securities  are  far 
more  varied  products  than  government 
securities.  While  traditional  general 
obligation  bonds  issued  by 
municipalities  are  more  akin  to 
government  securities  in  that  they  are 
backed  by  the  fiiU  faith  and  credit  of  the 
issuing  taxing  authority,  revenue  bonds, 
which  bear  greater  resemblance  to 
privately  issued  bonds  due  to  their  ties 
to  specific  revenue  sources,  are  riskier 
products."'  Most  municipal  bonds  are 
rarely  traded.  The  market  for 
government  securities,  on  the  other 
hand,  is  deep  and  liquid."^  Therefore, 
alternative  trading  systems  that  may 
develop  for  municipal  securities  may 
have  widely  different  qualities  than 
those  for  government  securities. 
Moreover,  regulation  of  the  government 


'«  See  TBMA  Utter  at  18-20;  SIA  Utter  at  3, 11. 

"»TBMA  Utter  at  19-20. 

'"  See  Robert  Zipf,  How  the  Bond  Market  Works 
86-87  (1997)  (noting  characteristics  of  general 
obligation  and  revenue  bonds  and  the  heightened 
risk  of  revenue  bonds  relative  to  general  obligation 
bonds). 

"*  As  of  June  30, 1998,  there  was  approximately 
$3.4  trillion  of  U.S.  Treasury  debt  securities 
outstanding  with  average  daily  trading  volume  of 
over  $200  billion.  By  comparison,  there  was 
approximately  $1.4  trillion  of  municipal  debt 
securities  outstanding  with  average  daily  trading 
volume  of  approximately  $1  billion.  The  Bond 
Market  Association,  Research  Quarterly  (August 
1998)  <http://www.bondinarkets.com/re8earch/ 
9808rschq.pd£>. 
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:  Qcurities  market  is  shared  by  the 
Federal  Reserve  Board,  the  Treasury 
Department  and  the  Commission  and 
other  bank  regulators,  while  oversight  of 
the  municipal  securities  market  is 
assigned  to  the  Commission  and  the 
MSRB.  For  these  reasons,  the 
Commission  believes  it  would  not  be 
appropriate  to  exempt  alternative 
trading  systems  that  trade  mimicipal 
securities  from  Regulation  ATS. 
Only  one  commenter  directly 
addressed  the  Commission's  request  for 
C<>nunent  on  possible  categories  of  debt, 
though  TBMA  encoiuaged  the 
immission  to  exclude  alternative 
ding  systems  trading  debt  securities 
m  Rule  3b-16.«3  it  stated  that,  if  the 
Qommission  chose  to  go  forward  with 
the  proposal,  it  "believes  that  the 
proposed  categories  reflect  a  reasonable 
jikdication  of  how  market  participants 
yiew  and  trade  debt  securities."  *'* 
\  I  Several  conmaenters  recommended 
that  the  Commission  consider  the 
clearing  agencies  as  a  source  of 
information  on  the  trading  volume  in 
tite  debt  market.  ^^^  One  commenter  also 
njoted  that  for  municipal  securities,  the 
KISRB's  transaction  reporting 
requirements  could  be  a  good  source  for 
volume  information. '5*  As  discussed 
above,  the  Commission  plans  to  use  the 
MSRB's  transaction  reporting  program 
^  a  basis  for  volume  in  the  municipal 
^^curities  market. 

ei.  Exemptions  From  Certain 
Requirements  of  Regulation  ATS 
Furauant  to  Application  to  the 
Commission 

1 1  The  Commission  today  is  also 
eidopting  a  provision  to  allow  the 
dommission,  upon  application  by  an 
Htemative  trading  system,  to  exempt  by 
{Order  such  alternative  trading  system 

m  one  or  more  of  the  requirements  of 
ition  ATS.^'^  Hie  Commission 
to  issue  such  an  order  only 
under  unusual  circumstances,  and  only 
after  determining  that  such  an  order  is 
oonsistent  with  the  public  interest,  the 
{[protection  of  investors  and  the  removal 
of  impediments  to,  and  the  perfection  of 
the  mechanisms  of,  a  natioiuil  market 
system. 

While  the  Commission  believes  that 
tpe  requirements  it  is  adopting  under 
Regulation  ATS  are  appropriate  for  all 
^temative  trading  systems  operating 


today,  the  Conunission  is  aware  that  a 
system  may  develop  in  the  futiue  to 
which  these  requirements  may  not  be 
appropriate,  and  they  could  hinder  the 
development  of  specialized  trading 
systems.  For  example,  the  Commission 
could  consider  exempting  an  alternative 
trading  system  that  limited  participation 
only  to  investment  companies  with 
similar  investment  strategies,  such  as 
index  funds,  from  the  transparency 
requirements.*" 

2.  Requirements  for  Alternative  Trading 
Systems  Subject  to  Regulation  ATS 

Discussed  below  are  the  requirements 
for  alternative  trading  systems  subject  to 
Regulation  ATS. 

a.  Membership  in  an  SRO 

Because  alternative  trading  systems 
that  choose  to  register  as  broker-dealers 
will  not  themselves  have  self-regulatory 
responsibilities,  the  Commission 
believes  it  is  important  for  such  systems 
to  be  members  of  an  SRO.  For  this 
reason,  the  Commission  proposed  to 
require  alternative  trading  systems 
subject  to  Regulation  ATS  to  be 
members  of  an  SRO. 

Most  alternative  trading  systems  are 
durently  registered  as  broker-dealers 
and,  therefore,  are  also  members  of  an 
SRO.is*  The  Commission  imderstands 
some  alternative  trading  systems  may 
have  concerns  about  SROs  abusing  their 
regulatory  authority  for  competitive 
reasons.  While  the  Commission 
understands  that  SROs  operate 
competing  markets  and,  therefore,  have 
potential  conflicts  of  interest  in 
overseeing  alternative  trading  systems, 
the  Commission  believes  these  conflicts 
can  be  minimized  using  the 
Commission's  oversight.*"**  The 
Commission  considers  it  part  of  its  own 
oversight  responsibility  over  SROs  to 
prevent  and  take  the  necessary  steps  to 
address  any  such  actions  by  SROs.*"* 
Further,  an  alternative  trading  system 
that  wishes  to  avoid  potential  conflicts 
of  interest  altogether  may  choose  to 
register  as  an  exchange.  The 
Commission  also  notes  that  section  15  A 
of  the  Exchange  Act  would  permit  an 
association  of  brokers  and  dealers  to 
estabUsh  an  SRO  that  does  not  operate 
a  market.  *"2  Such  a  national  securities 


»"TBMA  Letter  at  6-7.  21. 

>»•  TBMA  Letter  at  24. 

<»  See  TBMA  Letter  at  23-25:  IBEX  Letter  at  12. 
ibEX  alio  suggested  reactivating  the  SLA  practice  of 
I  nblishiog  the  average  daily  trading  volume  of 
I  Drporate  and  other  bonds  on  a  monthly  basis 
^hich  was  discontinued  in  1994.  IBEX  Letter  at  12. 

>»«TBMA  Letter  at  23-25. 

"'Rule  301(aM5),  17  CFR  242.301(a)(5). 


association  could  be  established  solely 
for  purposes  of  overseeing  the  activities 
of  alternative  trading  systems.  Of 
course,  this  association  must  be  able  to 
effectively  conduct  its  SRO 
responsibilities. 

The  Commission  expects  SROs  to 
effectively  surveil  trac^g  that  occurs  on 
alternative  trading  systems  by 
integrating  alternative  trading  system 
trading  data  into  the  SRO's  existing 
surveillance  systems.  SROs  should  also 
incorporate  relevant  information 
regarding  the  entities  trading  on  such 
systems  into  their  existing  surveillance 
programs.  The  enhanced  recordkeeping 
requirements  for  alternative  trading 
systems  will  aid  SRO  oversight 
considerably  in  this  regard.  *"3 

The  Commission  believes  it  is 
appropriate  to  continue  to  require 
alternative  trading  systems  that  register 
as  broker-dealers  to  be  SRO  members 
and  is,  therefore,  adopting  this 
requirement  as  proposed.*** 

b.  Notice  of  Operation  as  an  Alternative 
Trading  System  and  Amendments 

The  Commission  proposed  to  require 
an  alternative  trading  system  registered 
as  a  broker-dealer  to  file  a  notice  with 
the  Commission  before  commencing 
operation,  amendments  to  this  notice  in 
the  event  of  material  changes,  and  a 
notice  when  an  alternative  trading 
system  ceases  operation.  The 
Commission  is  adopting  these 
requirements  as  proposed. 

More  specifically,  imder  Regulation 
ATS,  alternative  trading  systems  are 
required  to  file  an  initial  operation 
report  with  the  Commission  on  Form 
A'TS  at  least  twenty  days  prior  to 
commencing  operation.*"'  Alternative 
trading  systems  operating  currently 
must  file  Form  ATS  within  twenty  days 
of  the  effective  date  of  these  final 
rules.*""  Form  ATS  requests  information 
about  the  alternative  trading  system, 
including  a  detailed  description  of  how 
it  will  operate,  its  prospective 
subscribers,  and  the  securities  it  intends 
to  trade.  In  addition,  the  alternative 
trading  system  is  required  to  describe  its 
existing  procedures  for  reviewing 
systems  capacity,  security,  and 
contingency  planning.  Alternative 
trading  systems  are  currently  required  to 


iMThe  transparency  requirements  are  discussed 
infra  Section  IVA.2.C. 

"•Section  15(b)(8)  of  the  Exchange  Act,  15  U.S.C 
780(b)(8). 

•■opor  example,  the  structural  reforms 
undertaken  by  the  NASD  since  Augiut  1996  should 
aid  in  ensuring  the  independence  of  NASDR  and 
insulating  its  staff  bom  the  commercial  interests  of 
Nasdaq. 

">  See  tupra  note  4. 

>"  Section  ISA  of  the  Exchange  Act,  15  U.S.C 
780-3. 


>«  See  Rule  301(b)(8).  17  CFR  242.301(bX8). 

•"Rule  301(bMl).  17  CFR  242.301(b)(1). 

>«»Rule  301(bM2)(i)  and  Form  ATS.  17  CFR 
242.301<b)(2)(i)  and  17  CFR  249.637. 

>■*  Most  currently  operating  altenutive  trading 
systems  have  filed  Part  1  of  Form  17A-23.  To  avail 
themselves  of  the  exemption  in  Rule  3al-l(a)(2), 
these  systems  must  file  Form  ATS  within  20  days 
of  the  effective  date  of  these  rules.  Internal  broker- 
dealer  systems,  17  CFR  240.178.^3(a)(16)(ii)(A). 
which  may  also  have  previously  filed  Part  I  of  Form 
17A-23,  do  not  have  to  file  Form  ATS. 
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report  most  of  this  information  on  Part 
I  of  Form  17A-23.  which  the 
Commission  proposed  to  repeal.'"^ 
Form  ATS  is  not  an  application  and  the 
Commission  would  not  "approve"  an 
alternative  trading  system  before  it 
began  to  operate.  Form  ATS  is.  instead, 
a  notice  to  the  Commission. 

An  alternative  trading  system  is  also 
required  to  notify  the  Commission  of 
material  changes  to  its  operation  by 
filing  an  amendment  to  Form  ATS  at 
least  twenty  calendar  days  prior  to 
implementing  such  changes.*^  One 
commenter  requested  that  the 
Commission  provide  more  specific 
guidance  as  to  what  would  be 
considered  a  "material  change."  ^**  As 
discussed  in  the  Proposing  Release, 
material  changes  to  an  alternative 
trading  system  include  any  change  to: 
the  operating  platform,  the  types  of 
securities  traded,  or  the  types  of 
subscribers.  The  dbnunission  notes  that 
currently  all  alternative  trading  systems 
implicitly  make  materiality  decisions  in 
determining  when  to  notify  their 
subscribers  of  changes. 

In  addition  to  reporting  material 
changes  at  least  twenty  days  before 
implementation,  alternative  trading 
systems  are  required  to  notify  the 
Commission  in  quarterly  amendments 
of  any  changes  to  the  information  in  the 
initial  operation  report  that  have  not 
been  reported  in  a  previous 
amendment.  I'o  Finally,  if  an  alternative 
trading  system  ceases  operations,  it  is 
required  to  promptly  file  a  notice  with 
the  Commission."'  Under  Regulation 
ATS,  the  initial  operation  report,  any 
amendments,  and  the  report  filed  when 
an  alternative  trading  system  ceases 
operation  will  be  kept  confidential. 

In  the  Proposing  Release.i'^  (^^ 
Commission  requested  comment  on  the 
notice  requirements  and  Form  ATS.  The 
Commission  specifically  requested 
comment  on  whether  such  requirements 
would  be  burdensome  for  alternative 
trading  systems,  and  if  so,  whether  the 
burden  is  inappropriate.  The 
Commission  also  sought  comment  on 
the  fi«quency  of  filings  and  whether 
more  or  less  frequent  filings  would  be 


'•M7  CFR  240.178-23.  See  infta  Section  V. 

'"Rule  30ia))(2)(ii),  17  CFR  242.301  (b)(2)(ii). 

'"SIA  Letter  at  17-18. 

•'"Rule  301(b)(2)(iii),  J7  CFR  242.301(bK2)(iii). 
Alternative  trading  systems  would  also  be  requiiiBd 
to  file  an  amendment  to  Form  ATS  to  correct  any 
previously  filed  information  that  has  been 
discovered  to  have  been  inaccurate  when  filed.  Rule 
301(b)(2)(iv).  17  CFR  242.301(b)(2)(iv). 

"'Rule  301(b)(2)(v).  17  CFR  301(b)(2)(v).  An 
alternative  trading  system  is  required  to  provide  a 
duplicate  of  each  of  these  filings  to  surveillance 
personnel  designated  by  the  SRO  of  which  it  is  a 
member.  Rule  301(b)(2)(vii),  17  CFR  301(b)(2)(vii). 

"' See  supra  note  3. 


preferable.  Finally,  the  Commission 
sought  comment  on  whether  it  would  be 
appropriate  to  permit  or  to  require 
electronic  filing  of  Form  ATS  and  all 
subsequent  amendments. 

Most  of  the  commenters  did  not 
comment  directly  on  the  notice 
requirements  or  Form  ATS.  One 
commenter  recommended  that  the 
Commission  allow  for  filing  of  the 
initial  operation  report  on  Form  ATS 
within  twenty  days  after  commencing 
operation,  rather  than  twenty  days 
before  commencing  operation  as 
proposed.  "3  This  commenter  stated  that 
such  a  change  would  ease  the  regulatory 
burden  on  new  systems  that  often  have 
tmcertain  timelines  and  would  avoid 
the  possibility  that  a  new  trading  system 
would  be  prevented  from  operating 
solely  because  of  the  need  to  wait  for  a 
twenty-day  regulatory  time  period  to 
run. 

The  Commission,  however,  believes 
that  twenty  days  is  a  short  enough 
period  of  time  that  alternative  trading 
systems  would  not  be  inconvenienced 
by  the  requirement.  If  a  system  were 
only  required  to  provide  notice  after  it 
commenced  operations,  the  Commission 
would  have  no  notice  of  potential 
problems  that  might  impact  investors 
before  the  system  begins  to  operate.  The 
Commission  also  notes  that  currently 
broker-dealer  trading  systems  have  an 
identical  requirement  to  file  Form  17A- 
23  with  the  Commission  twenty  days 
prior  to  commencing  operation.  The 
Commission  knows  of  no  broker-dealer 
trading  system  that  was  unable  to  start 
operating  because  of  the  twenty  day 
period.  Consequently,  the  Commission 
believes  the  Rule,  as  adopted,  is  a 
reasonable  means  for  the  Commission  to 
cany  out  its  functions  and  imposes  no 
unnecessary  burdens  on  respondents. 

The  Commission  also  requested 
comment  on  whether  the  information  in 
Form  ATS  should  remain  confidential. 
Two  commenters  supported  the 
Commission's  proposal  to  keep 
confidential  the  information  contained 
in  Form  ATS,*'*  and  one  commenter  ' 
encouraged  the  public  availability  of 
filed  information.! '5  x^e  Commission 
continues  to  believe  that  notice  reports 
filed  with  the  Commission  and  the 
alternative  trading  system's  SRO 
pursuant  to  Regulation  ATS  should  be 
kept  confidential.  Information  required 
on  Form  ATS  may  be  proprietary  and 
disclosure  of  such  information  could 
place  alternative  trading  systems  in  a 
disadvantageous  competitive  position. 


Further,  because  the  Commission 
wishes  to  encourage  candid  and 
complete  filings  in  order  to  make 
informed  decisions  and  track  market 
changes,  preserving  confidentiality 
provides  respondents  with  the 
necessary  comfort  to  make  fiill  and 
complete  filings.  Finally,  based  on  the 
Commission's  experience  with  Rule 
17a-23  filings,  the  Commission  believes 
that  confidentiality  is  appropriate. 

Finally,  the  Commission  solicited 
comment  on  the  possibility  of 
permitting  Form  ATS  to  be  filed 
electronically.  Several  commenters 
supported  the  acceptance  of  electronic 
filings  by  the  Commission  as  a  way  to 
reduce  the  regulatory  burden  of  fiUng 
Form  ATS  and  in  light  of  the 
technological  nature  of  alternative 
trading  systems.""  The  Commission 
agrees  that  electronic  filing  is  an 
important  goal  and  plans  to  work 
toward  it.  Currently,  however,  legal  and 
technological  limitations — primarily 
relating  to  security  and  authentication — 
make  an  electronic  filing  system 
infeasible.  At  this  time,  the  Commission 
is  capable  of,  and  plans  to,  provide 
alternative  trading  systems  with  the 
ability  to  access  Form  ATS  and  Form 
ATS-R  on-line,  through  the 
Commission's  web  site,  so  that  the  form 
can  be  downloaded.  Alternative  trading 
systems  would  then  have  to  submit 
these  forms  to  the  Commission  by  mail 
or  facsimile.  Ultimately,  the 
Commission  anticipates  that  current 
technological  barriera  will  be  overcome, 
and  a  system  able  to  electronically 
accept  Forms  ATS  and  ATS-R  will  be 
available. 

c.  Market  Transparency 

(i)  Importance  of  Market  Transparency 

In  1997,  the  Commission 
implemented  rules  that  require  a  market 
maker  or  specialist  to  make  publicly 
available  any  superior  prices  that  it 
privately  offers  through  certain  types  of 
alternative  trading  systems  known  as 
ECNs."'  The  rules  pennit  an  ECN  to 
fulfill  these  obligations  on  behalf  of 
market  makers  or  specialists  using  its 
system,  by  submitting  the  ECN's  best 
priced  market  maker  or  specialist 
quotations  to  an  SRO  for  inclusion  into 


•"SIA  Letter  at  17-18. 

•'*See  SIA  Letter  at  17-18;  American  Century 
Letter  at  6. 

»"  IBEX  Letter  at  5. 


>'•>  See  IBEX  Letter  at  S;  SIA  Latter  at  18; 
American  Century  Letter  at  6. 

*"  ECNs  include  any  automated  trading 
mechanism  that  widely  disseminates  market  maker 
orders  to  third  parties  and  permits  such  orders  to 
be  executed  through  the  system,  other  than  crossing 
systems.  Rule  llAc-1-1, 17  CFR  240.1  lAcl-1.  See 
also  Securities  Exchange  Act  Release  No.  37619A 
(Sept  6. 1996).  61  FR  48290  (Sept.  12. 1996) 
("Order  Handling  Rules  Adopting  Release"). 
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I  iiblic  quotation  displays  ("ECN 
'.  isplay  Alternative"). >'^ 
I  Smce  the  Order  Handling  Rules  were 
nplemented,  the  spread  between  bids 
tnd  offers  in  covered  securities  has 
narrowed  dramatically.''"  This  has 
benefited  investors,  including  retail 
ilivestors,  who  have  enjoyed  significant 
c  [)st  savings  when  trading  covered 
sjcurjties.*^" 

I  These  rules,  however,  were  not 

II  itended  to  fully  coordinate  trading  on 
Bltemative  trading  systems  with  public 
market  trading."'  While  these  rules 
have  helped  integrate  orders  on  certain 
alternative  trading  systems  into  the 
public  quotation  system,  they  only 
qisclose  the  orders  market  makers  and 
sbecialists  enter  into  ECNs,  unless  the 


"■Presently,  nine  alternative  trading  systems 
b  Rve  elected  to  display  quotes  under  the  ECN 
Bisplay  Alternative.  See  Letters  dated  Jan.  17, 1997 
from  Richard  R.  Lindsey,  Director,  Division  of 
rilarket  Regulation,  SEC  to:  Charles  R.  Hood,  Senior 
y!p.  and  General  Counsel,  Instinet  Corporation 

ignizing  Iiutinet  as  an  ECN);  Joshua  Levine  and 
]kfbey  Citron,  Smith  Wall  Associates  (recognizing 
le  Island  System  as  an  ECN);  Gerald  D.  Putnam, 

ident.  Terra  Nova  Trading,  LLC  (recognizing  the 
INTO  System,  now  known  as  Archipelago,  as  an 

[):  and  Roger  D.  Blanc,  Wilkie  Farr  &  Gallagher 
(^unsel  to  Bloomberg]  (recognizing  Bloomberg 
radebook  as  an  ECN].  See  also  Letter  dated 

ober  6, 1997  from  Richard  R.  Lindsey,  Director, 
l)ivision  of  Market  Regulation,  SEC  to  Matthew  G. 
Maloney,  Dickstein  Shapiro  Morin  ft  Oshinsky  LLP 
(counsel  to  Spear,  Leeds  ft  Kellogg]  (recognizing  the 
ItEDI  System  as  an  ECN]:  Letter  dated  February  4, 
1 998  from  Robert  L.D.  Colby,  Deputy  Director, 
I  hvision  of  Market  Regulation,  SEC,  to  Linda 
1  «mer.  General  Counsel,  All-Tech  Investment 
(iroup,  Inc  (recognizing  the  Attain  System  as  an 
1 OJ);  Utter  dated  April  21, 1998  from  Richard  R. 

I  indsey.  Director,  Division  of  Market  Regulation, 
!  iEC  to  Mark  Dorsey,  Fried,  Frank,  Harris,  Shriver 

I I  Jacobsen  (counsel  to  The  Brass  Utility,  LLC] 

I  recognizing  BRUT  as  an  ECN);  and  Letters  dated 
1  Jov.  13, 1998  from  Robert  L.D.  Co%,  Deputy 
]  }irector.  Division  of  Market  Regulation,  SEC  to: 
.loyd  H.  Feller,  Morgan,  Lewis  ft  Bockius  LLP 
counsel  to  Strike  Technologies  LLC]  (recognizing 
he  Strike  System  as  an  ECN);  John  M.  Schaible, 
:  >IM  Global  Equities,  Inc  (recognizing  the  Trading 
System  as  an  ECN). 

iTVQuoted  spreads,  which  measure  the  difference 
'  letween  the  inside  ask  and  the  inside  bid,  have 
leclined  by  forty-one  percent.  The  eftective  spread, 
vhich  takes  into  account  that  trades  may  occur 
nside  or  outside  the  quoted  spread,  declined  by 
wenty-four  percent  The  lower  decline  in  the 
iffective  spread  is  due  to  a  decline  in  trading  inside 
he  spread.  See  NASD  Economic  Research,  Market 
Quality  Monitoring:  Overview  of  1997  Market 
ISianges  (Mar.  17, 1998). 

**°A  covered  security  is  defined  in  the  same  way 
IS  it  U  under  Rule  llAcl-l(a)(6),  17  CFR 
S40.11Acl-l.  Specifically,  a  "covered  security"  is 
iny  security  reported  by  an  effective  transaction 
reporting  plan  and  any  other  security  for  which  a 
lansaction  report,  last  sale  data,  or  quotation 
information  is  disseminated  through  an  automated 
quotation  system  as  described  in  section 
)(a](51)(A](ii]  of  the  Exchange  Act,  15  U.S.C 
78c(a)(51)(A)(ii).  See  Rule  300(g).  Accordingly,  a 
covered  security  includes  all  exchange-listed 
Mcurities,  Nasdaq  NM  securities,  and  Nasdaq 
SmallCap  securities. 

>■>  See  Order  Handling  Rules  Adopting  Release, 
supra  note  177,  at  87-96. 


system  voluntarily  undertakes  to 
(Usclose  institutional  prices. '"^  in  many 
cases,  institutional  orders,  as  well  as 
other  non-market  maker  ordera,  remain 
undisclosed  to  the  public. '"'  Moreover, 
it  is  voluntary  for  an  ECN  to  reflect  the 
best  priced  quotations  in  the  public 
quotation  system  on  behalf  of  market 
makers  and  speciaUsts  that  participate 
in  its  system. 

Because  certain  trading  interest  on 
alternative  trading  systems  is  not 
integrated  into  the  national  market 
system,  price  transparency  is  impaired 
and  dissemination  of  quotation 
information  is  incomplete.  These 
developments  are  contrary  to  the  goals 
the  (Commission  enunciated  over 
twenty-five  years  ago  when  it  noted  that 
an  essential  purpose  of  a  national 
market  system: 

IDs  to  make  information  on  prices,  volimie, 
and  quotes  for  securities  in  all  markets 
available  to  all  investors,  so  that  buyers  and 
sellers  of  securities,  wherever  located,  can 
make  informed  investment  decisions  and  not 
pay  more  than  the  lowest  price  at  which 
someone  is  willing  to  sell,  and  not  sell  for 
less  than  the  highest  price  a  buyer  is 
prepared  to  offer.'^* 

(ii)  Integration  of  Orders  Into  the  Public 
Quotation  System 

Alternative  trading  systems  are 
becoming  increasingly  popular  venues 
for  trading  securities.  Because  these 
systems  are  not  registered  exchanges 
and  do  not  participate  in  the  national 
market  system,  there  is  a  possibiUty  that 
our  seciuities  markets  could  become 
less  transparent  over  time.'"^  The 


'"There  is  divergence  among  ECNs  in  the  extent 
to  which  they  have  chosen  to  integrate  non-market 
maker  orders  into  the  prices  they  display  to  the 
public.  Several  of  the  nine  ECNs  that  are  currently 
linked  to  Nasdaq  display  to  the  public  the  best 
prices  of  any  orders  entered  into  their  systems 
(including  both  market  makers  and  instituttoiu). 

1*3  Because  such  trading  interest  frequently 
remains  undisclosed,  within  certain  alternative 
trading  systems  non-market  maker  participants  are 
able  to  display  prices  that  lock  and  cross  the  public 
quotations.  If  the  quotes  of  such  particifiants  were 
disclosed  to  the  public,  the  Commission  believes  it 
would  result  in  improved  price  opportunities  for 
public  investors. 

'•«  See  SEC,  Statement  of  the  Securities  and 
Exchange  Commission  on  the  Future  Structure  of 
the  SecuriUes  MarkeU  (Feb.  2, 1972),  37  FR  5286 
(Feb.  4, 1972)  (emphasis  added). 

>"In  the  Concept  Release,  supra  note  2,  the 
Commission  considered  whether  to  require  certain 
alternative  trading  systems  to  register  as  exchanges. 
This  approach  would  have  addressed  the 
Commission's  concerns  about  lack  of  traiuparency 
by  requiring  certain  significant  alternative  trading 
systems  to  participate  directly  in  the  national 
market  system  plans.  Commenters  to  the  Concept 
Release,  however,  expressed  concerns  about 
requiring  alternative  trading  systems  to  register  as 
exchanges,  and  that  a  much  more  workable  and 
realistic  approach  would  be  to  enhance  the  system 
of  broker-dealer  regulation  under  which  alternative 
trading  systems  are  currently  regulated.  For 


Commission  believes  that  it  is 
inconsistent  with  congressional  goals 
for  a  national  market  system  if  the  best 
trading  opportimities  are  made 
accessible  only  to  those  market 
participants  who,  due  to  their  size  or 
sophistication,  can  avail  themselves  of 
prices  in  alternative  trading  systems. 
The  vast  majority  of  investors  may  not 
be  aware  that  better  prices  are 
disseminated  to  alternative  trading 
system  subscribers  and  many  do  not 
qualify  for  direct  access  to  these  systems 
and  do  not  have  the  ability  to  route  their 
orders,  directly  or  indirectly,  to  such 
systems.  As  a  result,  many  customers, 
both  institutional  and  retail,  do  not 
always  obtain  the  benefit  of  the  better 
prices  entered  into  an  alternative 
trading  system.  As  the  American 
Association  of  Individual  Investors 
pointed  out,  "(s)imply  stated,  investors 
benefit,  as  do  markets,  from  knowing 
the  full  array  of  best-priced  orders  from 
all  sources  *  *  *  It  is  in  the  best 
interests  of  individual  investors  that 
alternative  trading  systems  disseminate 
best-priced  orders  into  quotation 
systems  that  are  available  to  the 
pubUc."»«« 

(A)  New  Requirements  for  Alternative 
Trading  Systems 

The  Commission  is  adopting 
Exchange  Act  Rule  301(b)(3)  to  further 
enhance  transparency  of  orders 
displayed  on  alternative  trading 
systems,  and  to  ensure  that  publicly 
displayed  prices  better  reflect  market- 
wide  supply  and  demand.  Specifically, 
this  rule  requires  alternative  trading 
systems  with  five  percent  or  more  of  the 
trading  volume  in  any  "covered 
security"  '■'  to  pubUcly  disseminate 
their  best  priced  orders  in  those 
securities.  These  orders  will  then  be 
included  in  the  quotation  data  made 
available  to  quotation  vendors  by 
national  securities  exchanges  and 
national  securities  associations."*  Only 
those  orders  that  are  displayed  to  more 
than  one  alternative  trading  system 
subscriber  would  be  subject  to  the 


example,  in  recommending  that  the  Commission 
consider  allowing  alternative  trading  systenu  to 
continue  to  be  regulated  as  broker-dealers,  the  SLA 
commented  that  "additional  steps  to  integrate 
aggregate  trading  interest  on  alternative  trading 
systems  to  public  view  would  be  a  sensible  way  of 
addressing  concerns  that  may  exist  in  the  aftennath 
of  the  Order  Handling  Rules."  See  letter  from  A.  B. 
Krongard,  Chairman,  Securities  Industry 
Association  Task  Force  on  Alternative  Trading 
System  Concept  Release  to  Jonathan  G.  Katz, 
Secretary,  SEC,  received  Oct.  6, 1997. 

>•*  Letter  from  John  Markese.  President,  American 
Association  of  Individual  Investors,  to  Jonathan  G. 
Katz,  Secretary,  SEC,  dated  Nov.  24, 1998  ("AAII 
Letter")  at  1. 

'■'  See  supra  note  ISO. 

•••17  CFR  240.11Acl-l. 
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public  display  requirement.  As 
•discussed  in  Section  IV.A.2.c.iii.  below, 
alternative  trading  systems  are  also 
required  to  provide  all  registered  broker- 
dealers  with  access  to  these  displayed 
orders. 

Importantly,  the  public  display 
requirement  in  Rule  301(b)(3)  applies 
only  to  orders  in  "covered  securities." 
The  term  "covered  seciuities"  includes 
only  exchange-listed,  Nasdaq  NM.  and 
Nasdaq  SmallCap  securities. 
Accordingly,  alternative  trading  systems 
trading  equity  securities  not  included 
within  the  definition  of  "covered 
security."  or  debt  securities,  would  not 
be  subject  to  the  public  display 
requirement  under  Regulation  ATS. 

m  the  Proposing  Release,  the 
Commission  proposed  a  public  display 
requirement  substantially  similar  to  the 
one  it  is  adopting  today.  The  proposal, 
however,  would  have  only  required 
alternative  trading  systems  to  publicly 
display  their  best  priced  orders  in  a 
covered  security  when  the  system 
represents  ten  percent  of  the  trading 
volume  in  that  security.  The 
Commission  decided  instead  to  adopt  a 
five  percent  threshold  in  light  of  the 
comment  letters,  many  of  which 
supported  the  public  display 
requirement  and  recommended  that  the 
volume  threshold  be  lower  than  ten 
percent. 

In  the  Proposing  Release,  the 
Commission  proposed  that  the  display 
requirement  be  applied  on  a  security-by- 
security  basis  and  would  not  have 
required  an  alternative  trading  system  to 
publicly  display  orders  for  any 
securities  in  which  its  trading  volume 
accounted  for  less  than  ten  percent  of 
the  total  volume  for  such  security.  The 
Commission,  however,  requested 
comment  on  whether  an  alternative 
trading  system  should  be  required  to 
display  the  best  priced  orders  in  all 
securities  traded  in  its  system,  if  it 
reaches  the  volume  threshold  in  a 
specified  number  or  percentage  of  the 
securities  it  trades. 

After  considering  the  comments  on 
the  issue,  the  Commission  is  adopting 
the  security-by-security  approach  as 
proposed.  Although  a  system  that  trades 
more  than  the  volume  threshold  in  a 
substantial  number  of  securities  could 
be  considered  a  significant  market 
whose  best  prices  in  all  securities 
should  be  transparent,  for  now  the 
Commission  has  decided  to  take  the 
security-by-security  approach  with  a 
lower  volume  threshold  (five  percent) 
than  proposed.  The  sec\mty-by-security 
approach,  among  other  things,  will  more 
readily  enable  the  phase-in  of  securities 
subject  to  the  tnmsparency  requirements 
as  discussed  below. 


The  Commission  emphasizes  that,  as 
proposed.  Rule  301(b)(3)  only  requires 
alternative  trading  systems  to  publicly 
display  subscribers'  orders  that  are 
displayed  to  more  than  one  other  system 
subscriber.  Thus,  if  an  alternative 
trading  system,  like  some  crossing 
systems,  by  its  design  does  not  display 
orders  to  other  subscribers,  the  rules  do 
not  require  those  orders  to  be  integrated 
into  the  public  quote  stream. '"» 
Similarly,  if  a  portion  of  a  subscriber's 
order  is  not  displayed  to  other 
ahemative  trading  system  subscribers, 
that  hidden  portion  is  not  subject  to  the 
public  display  requirement  in  Rule 
301(b)(3).  Thus,  the  Conuiission's  rules 
allow  institutions  and  non-market 
makers  to  guard  the  full  size  of  their 
orders  by  using  the  "reserve  size" 
features  offered  by  some  alternative 
trading  systems,  which  allow 
subscribers  to  display  orders 
incrementally.  For  example,  a 
subscriber  that  wishes  to  sell  100.000 
shares  of  a  given  security  could  place  its 
order  in  an  alternative  trading  system 
and  specify  that  only  10,000  shares  are 
to  be  displayed  to  other  alternative 
trading  system  subscribers  at  a  time.  In 
this  instance.  Rule  301(b)(3)  requires 
that  only  10,000  shares  be  reflected  in 
the  pubhc  quote.  The  ability  to  continue 
to  control  how  much  of  their  own  orders 
to  reveal  was  a  concern  of  several 
institutions  who  commented. i^o  Finally, 
alternative  trading  systems  are  not 
required  to  provide  to  the  public  quote 
stream  orders  displayed  to  only  one 
other  alternative  trading  system 
subscriber,  such  as  through  use  of  a 
negotiation  feature. 

The  Commission  believes  that  in  light 
of  the  significant  trading  volume  on 
some  alternative  trading  systems, 
integration  of  institutional  and  non- 
market  maker  broker-dealer  orders  into 
the  national  market  system  is  essential 
to  prevent  the  development  of  a  two- 
tiered  market.  Trading  anonymity  will 
be  preserved  because  an  alternative 
trading  system  will  comply  with  any 
public  display  requirement  by 
identifying  itself,  rather  than  the 
subscriber  that  placed  the  order.  Thus, 
the  Commission's  proposal,  much  fike 
the  ECN  Display  Alternative,  is 
designed  to  preserve  the  benefits 


associated  with  anonymity.  Moreover, 
the  Commission  believes  that  the 
continued  ability  of  institutions  to 
retain  their  anonymity  and  to  use 
features  within  alternative  trading 
systems  to  shield  the  full  size  of  their 
orders  gives  institutions  the  ability  to 
keep  their  full  trading  interest  private. 
The  Commission  recognizes  that 
anonymity  is  often  important  to 
institutional  investors  so  that  when  they 
are  unwinding  or  building  security 
holdings  they  do  not  signal  their  trading 
strategy  and  negatively  impact  their 
own  market  position.  *»* 

Requiring  alternative  trading  systems 
to  furnish  to  the  public  quotation 
system  the  full  size  of  the  best  displayed 
buy  and  sell  orders  will  ensure  that  the 
pubhc  quote  better  reflects  true  trading 
interest  in  a  particular  security. 
Furthermore,  the  Commission  beUeves 
that  institutional  investors'  orders 
entered  into  alternative  trading  systems 
provide  valuable  fiquidity,  and  that 
displaying  such  trading  interest  will 
substantially  strengthen  the  national 
market  system.  Moreover,  this  public 
display  requirement  levels  the  playing 
field  between  market  makers — ^who. 
when  they  send  customer  limit  orders  to 
ECNs.  the  ECN  must  pubUcly  display 
that  order— and  those  ECNs.  who  do  not 
have  to  display  customer  limit  orders 
sent  directly  to  the  ECN. 

In  order  to  monitor  the  effects  of  the 
pubhc  display  requirement,  however, 
the  rules  will  permit  affected  alternative 
trading  systems  to  phase-in  institutional 
orders  in  covered  securities.  i«2  Before 
April  21, 1999,  the  Commission  will 
pubhsh  a  schedule  for  the  phase-in  of 
individual  securities.  Fifty  percent  of 
the  seciuities  subject  to  the 
transparency  requirement  will  be 
phased-in  on  April  21. 1999  and  the 
remainder  of  the  securities  will  be 
phased-in  on  August  30. 1999.183 

(B)  Response  to  Comments 

The  Commission  requested  comment 
on  whether  a  ten  percent  volume 


'•^One  commenter  (who  does  not  internally 
display  orders)  expressed  its  support  for  this  aspect 
of  the  proposed  transparency  requirement,  stating 
that,  while  exchanges  and  broker-dealers  should  be 
subject  to  the  same  public  display  requirement,  if 
an  alternative  trading  system  did  not  display  any 
orders  to  subscribers,  it  should  not  be  required  to 
publicly  display  those  orders  to  non-subscribers 
through  the  public  quotation  stream.  See  OptiMarlt 
Letter  at  4. 

'"See  infra  notes  206-207  and  accompanying 
text 


"'  The  Commission  plans  to  monitor  the  effects 
of  the  reserve  function  on  market  liquidity  and 
transparency. 

'"In  addition  to  phasing  in  the  transparency 
requirements  for  institutional  orders,  affected 
alternative  trading  systems  may  also  choose  to 
phase-in  the  access  requirements  for  the  covered 
securities.  See  infra  notes  216-217  and 
accompanying  text. 

'•'The  Commission  notes  that  the  later  date  will 
fall  within  the  moratoriimi  to  facilitate  Year  2000 
conversion.  Securities  Exchange  Act  Release  No 
40377  (Aug.  27,  1998),  63  FR  47051  (Sept.  3,  1998). 
The  Commission  believes  that  the  phase-in  will  not 
require  major  reprogramming,  however,  and 
consequently  is  not  subject  to  the  moratorium.  In 
addition,  alternative  trading  systems  may 
voluntarily  publicly  display  all  non-market  maker 
broker-dealer  and  institutional  orders  covered  by 
the  requirement  on  or  before  April  21, 1999. 
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1 1  reshold  would  effectively  ensure  that 
aliemative  trading  systems  comprising  a 
significant  percentage  of  the  market  are 
subject  to  basic  market  transparency 
naquirements.  The  commenters  that 
responded  to  this  issue  were  split  on 
whether  a  ten  percent  volume  threshold 
w|as  too  high  or  too  low,  although  most 
^t  it  was  too  high  and  should  be 
Ibwered.^**  A  few  commenters, 
however,  stated  that  they  believed  the 
yeliune  thresholds  were  too  low.'®* 
{ As  discussed  abovu,  the  transparency 
juirement  the  Commission  is 
opting  in  Rule  301(b)(3)  obligates  an 
emative  trading  system  to 
sseminate  into  tixe  public  quote  the 
best  priced  orders  in  each  covered 
security  in  which  the  trading  on  such 
system  represents  more  than  five 
Mrcent  of  total  trading  volume.  The 
^mmission  is  persuaded  by 
commenters  that  stated  that  a  ten 
percent  threshold  would  exclude 
irjading  on  too  many  alternative  trading 
systems.  The  Commission  beUeves  that 
lowering  the  threshold  to  five  percent 
Will  provide  more  benefits  to  investors, 
ph)mote  additional  market  integration, 
ind  further  discoiuage  two-tier  markets. 
At  the  same  time,  the  Commission 
beUeves  that  those  alternative  trading 
systems  with  less  than  five  percent  of 
me  volume  would  not  add  sufficiently 
to  transparency  to  justify  the  costs 
^sedated  with  linldng  to  a  market. 
The  Commission  requested  comment 
whether  an  alternative  trading 
stem  should  be  required  to  display  the 

priced  orders  in  all  securities 
ded  in  its  system,  if  it  reaches  the 
limie  threshold  in  a  specified  number 
percentage  of  the  securities  it  trades, 
if  those  conunenters  addressing  this 
lisue,  most  were  in  favor  of  display  of 
]  le  best  priced  orders  in  all  securities 
J  aded  on  an  alternative  trading  system 


once  that  alternative  trading  system 
exceeded  the  volume  threshold  in  some 
fixed  number  of  securities.'®*  The  NYSE 
stated  that  if  an  alternative  trading 
system  developed  a  "general  presence" 
in  the  market,  for  example  by  reaching 
the  volume  threshold  in  ten  or  more 
securities,  that  alternative  trading 
system  should  display  the  best  priced 
orders  in  all  securities  it  trades.  One 
commenter,  however,  specifically 
opposed  the  display  of  all  securities 
traded  on  an  alternative  trading  system 
rather  than  mandating  display  on  a 
security-by-security  basis.'®'  This 
commenter  also  noted  that  even  display 
on  a  security-by-security  basis  may 
captiue  a  system  that  trades  a  significant 
amount  of  one  security,  despite  the  fact 
that  that  seciuity  was  a  minor  part  of  the 
overall  trading  in  the  system.  As 
discussed  above,  however,  the 
Commission  is  adopting  the  rule  as 
proposed. 

Ine  Conmiission  also  requested 
comment  on  whether  alternative  trading 
systems  should  be  required  to  display 
the  full  size  of  the  best  priced  order, 
even  if  the  full  size  is  hidden  fi-om 
alternative  trading  system  subscribers 
through  use  of  a  "reserve  size"  or 
similar  featiue.  All  commenters  directly 
addressing  this  issue '®"  stated  that  the  , 


<■<  See  AAU  Letter  at  1  (suggesting  that  the 
relume  threshold  be  much  lower  than  ten  percent), 
hfySE  Letter  at  S  (stating  that  it  believed  a  more 
appropriate  level  would  be  Ave  percent  of  the 
Mgregate  daily  volume  in  a  security  in  any  two  of 
the  three  most  recent  months,  because  very  few 
ragistered  markets  (exchanges  and  associations) 
accounted  for  more  than  ten  percent  of  the  volume 
in  any  security);  CHX  Letter  at  8  (suggesting  that  the 
Cbmmission  require  all  alternative  trading  systems 
|(i  display  their  best  orders  regardless  of  trading 
yplume);  NASD  Letter  at  1  (suggesting  a  volume 
tlM^sbold  of  one  percent);  American  Century  Letter 
^t  5  (stating  opposition  to  any  volume  threshold,  as 
volume  in  any  alternative  trading  system  may  be 
ttxiradic  over  time).  See  also  ICI  Letter  at  3;  IBEX 
letter  at  7-8;  Ashton  Letter  at  4;  TBMA  Letter  pp. 
21-22  (stating  that  it  concurred  that  display  of 
equity  securities  trading  on  alternative  trading 

iystenu  was  beneficial  to  the  market  as  a  whole). 
I  >■>  See  SIA  Letter  at  12  (stating  that  a  volume 
^vel  of  ten  percent  had  the  potential  to  capture 
^significant  market  players  and  therefore 
licommending  that  the  Commission  consider  a 
l(  ivel  of  twenty  percent). 


>•■  See  ICI  Letter  at  2,  n.5  (sUting  that  the  display 
requirement  should  apply  to  all  securities  and  to  all 
alternative  trading  systems,  regardless  of  volume. 
The  la  stated  that  this  would  avoid  the  practice  of 
routing  to  a  particular  system  simply  to  avoid 
display):  NYSE  Letter  at  5  (sUting  that  if  an 
alternative  trading  system  developed  a  "general 
presence"  in  the  market,  for  example  by  reaching 
the  volume  threshold  in  ten  or  more  securities,  that 
alternative  trading  system  should  display  the  best 
priced  orders  in  all  securitiesit  traded);  Ashton 
Letter  at  4  (stating  that  once  an  alternative  trading 
system  achieved  one  percent  in  a  given  "category" 
of  securities  over  a  six  month  period,  the  system 
should  be  required  to  display  its  best  orders  in  all 
the  securities  in  that  category);  CHX  Letter  at  8 
(stating  that  any  volume  threshold  should  be 
applied  on  an  alternative  trading  system  as  a  whole, 
not  on  a  security-by-security  basis,  because  of  the 
burden  of  tracking  security-by-security);  American 
Century  Letter  at  5  (commenting  that  a  rule 
requiring  public  display  of  all  orders  displayed  in 
an  alternative  trading  system  was  preferable).  See 
also  IBEX  Letter  at  8;  NASD  Letter  at  11.  But  see 
SL\  Letter  at  12. 

>*'  See  SIA  Letter  at  13-14  (supporting  display  of 
orders  on  a  security-by-security  basis  and 
reconunending  that  the  volume  threshold  be  raised 
to  twenty  percent  of  the  trading  volume  in  that 
security  nationwide;  also  stating  that  no  orders 
should  be  required  to  be  displayed  in  the  public 
quotation  stream  unless  the  trading  volume  in  that 
security  on  the  alternative  trading  system  exceeded 
twenty  percent  of  the  alternative  trading  system's 
overall  trading  activity).  Of  course,  the  Commission 
assumes  that  those  commenters  who  opposed 
display  of  non-market  maker  orders  generally 
would  also  oppose  the  display  of  all  securities  as 
well,  rather  than  only  those  above  a  certain  volume 
threshold.  See  infra  notes  204-205. 

<•■  See  la  Letter  at  3  (sUting  that  the  IQ  supports 
display  of  institutional  orders  provided  that  the 
reserve  size  feature  is  retained,  and  provided  that 


reserve  feature  should  be  maintained, 
especially  if  the  Commission's  rules  as 
adopted  required  displayed  institutional 
orders  to  be  integrated  into  the  public 
quotation  stream.  The  Commission 
agrees  that  the  reserve  features  are 
critical  to  institutions'  ability  to 
minimize  the  market  impact  of  their 
orders.  Further,  when  orders  are  not 
displayed  to  anyone,  the  Commission's 
concerns  about  a  two-tiered  market — 
where  some  market  participants  have 
information  others  do  not — are  absent. 
Accordingly,  Rule  301(b)(3)  only 
requires  alternative  trading  systems  to 
publicly  disseminate  the  best  priced 
orders  that  are  displayed  to  other 
alternative  trading  system  subscribers. 
The  Commission  requested  comment 
on  whether  it  would  be  more 
appropriate  to  adopt  an  alternative  to 
Rule  301(b)(3)  that  would  permit,  but 
not  require,  the  public  display  of  the 
best-priced  institutional  orders 
displayed  in  a  high  volume  alternative 
trading  system.  Under  this  alternative, 
an  alternative  trading  system  meeting 
the  requirements  of  Rule  301(b)(3)(i) 
would  only  be  required  to  provide  to  a 
national  securities  exchange  or  national 
securities  association  the  best-priced 
orders  in  covered  securities  displayed  in 
the  alternative  trading  system  by  any 
broker  or  dealer  and  by  any  other 
subscriber  that  elects  to  make  its  orders 
available  for  public  display.  The 


orders  are  displayed  in  the  public  quotation  system 
under  the  name  of  the  alternative  trading  system, 
and  not  the  name  of  the  subscriber  placing  the 
order,  thereby  preserving  anonymity):  IBEX  Letter 
at  8-9  (stating  that  the  "reserve  size"  feature 
permitted  alternative  trading  system  subscribers  to 
avoid  adverse  market  impact  and  negotiate  a  larger 
transaction  with  a  single  counter-party,  two  features 
IBEX  believes  to  be  of  considerable  value.  IBEX 
stated,  however,  that  reserve  size  availability  to 
subscribers  to  an  alternative  trading  system  should 
be  contingent  on  an  initial  increment  being  publicly 
displayed:  non-subscribers  being  able  to  execute 
against  the  reserve  size:  and  the  full  size  and  price 
of  each  increment  being  immediately  reported,  as 
executed,  to  the  public  quotation  system);  Ashton 
Letter  at  6  (stating  that  all  orders  up  to  10.000 
shares  should  be  displayed,  and  that  orders  in 
excess  of  10,000  shares,  should  have  a  minimum  of 
10,000  shares  publicly  displayed:  also  stating  that 
negotiation  and  reserve  size  features  should  be 
available  to  non-subscribers,  as  well  as  subacribert]; 
American  Century  Letter  at  5  (stating  that  it  was 
"imperative"  that  the  reserve  feature  be  maintained, 
because  it  provided  depth  of  supply  and  demand 
at  a  price,  while  protecting  the  order  from  being 
used  as  a  "free  option"  by  other  participants  in  the 
market).  See  also  Instinet  Letter  at  11-13  (arguing 
ifainst  total  pre-trade  transparency);  Bloomberg 
Letter  at  19  n.32  (noting  reserve  feature  in  the 
Tradebook  System):  Letter  from  Daniel  G.  Weaver, 
Associate  Professor  of  Finance,  Zicklin  School  of 
Business,  Barauch  College  to  Jonathan  G.  Katz, 
Secretary,  SEC,  dated  Nov.  23,  1998  ("Weaver 
Letter")  (stating  that  institutions  will  move  their 
trading  upstairs  even  if  the  full  size  of  their  orders 
is  hidden  from  alternative  trading  system 
subscribers  through  tlieir  use  of  a  "reserve  site" 
feature). 
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Commission  requested  comment  on 
whether  such  an  alternative  would 
sufficiently  address  the  Commission's 
concerns  with  transparency  and 
fragmentation  in  the  markets.  The 
Commission  is  concerned,  however,  that 
this  alternative  could  exacerbate  the 
competitive  disparities  between  broker- 
dealers  and  ECNs.  Under  the  Order 
Handling  Rules,  different  order  display 
requirements  are  imposed  on  limit 
orders  received  by  a  market  maker  and 
forwarded  to  an  ECN,  than  are  imposed 
on  orders  entered  directly  into  an  ECN. 
One  commenter  expressed  concern  that 
this  differential  treatment  could  serve  as 
a  disincentive  for  customers  to  place 
orders  with  a  broker-dealer  that  acts  as 
a  market  maker  in  a  security.  >"* 

Most  commenters  that  expressed 
support  for  the  display  of  institutional 
and  non-market  maker  broker-dealer 
orders  did  so  because  the  display  of 
these  orders  would  increase 
transparency  and  liquidity  in  the 
market.  The  Investment  Company 
Institute  ("ICI")  stated  that  it  would 
support  the  display  of  institutional 
orders  because  it  believed  display  of 
those  orders  would  improve  the  overall 
transparency  and  liquidity  of  the 
market.  This  support,  however,  was 
contingent  upon  the  continued 
availability  of  the  "reserve"  feature 
offered  by  some  alternative  trading 
systems.  200  Another  commenter, 
similarly,  supported  disclosiire  of 
institutional  orders  because  displayed 
orders  "are  good  for  markets,"  and 
stated  that  there  was  no  cause  for 
concern  that  requiring  institutions  to 
display  in  the  public  quotation  stream 
would  lead  to  a  decrease  in  orders 
displayed  through  alternative  trading 
systems.  In  feet,  this  commenter  stated 
its  belief  that  the  opposite  would  occur, 
and  pointed  to  the  proliferation  of  ECNs 
as  evidence.201  The  NYSE  also 
commented  that  requiring  display  of 
institutional  orders  in  the  market  would 
add  txansparency  {md  liquidity.  The 
NYSE  added  duit  it  strongly  beUeves  all 
mders  of  high  voliune  alternative 
trading  systems,  including  orders  of 
10,000  shares  ormore,  should  be 
required  to  be  publicly  displayed.202 
Ashton  suggested  that  orders  of  up  to 


'••See  Letter  from  Wesaela.  Arnold  ft  Henderson, 
LLC  to  Jonathan  G.  KaU,  Secretary.  SEC,  dated  Nov. 
12, 1997  (commenting  on  the  Concept  Release). 

"»  7/28/98  la  Letter  at  2-3.  In  a  Uter  letter,  the 
K3  requested  clarification  of  whether  certain  orders 
the  la  described  as  "non-firm"  would  be  subject 
to  display  under  the  Commission's  rules.  See  Letter 
from  Craig  S.  Tyle.  General  Counsel,  IQ,  to 
Jonathan  G.  Katz,  dated  November  13, 1998  ("11/ 
13/98  la  Letter").  See  also  the  discussion  supni  at 
Section  IILA.3. 

*"  American  Century  Letter  at  4-5. 

»»  NYSE  Letter  at  6. 


10,000  shares  on  all  alternative  trading 
systems  should  be  fully  displayed,  and 
orders  exceeding  10,000  shares  should 
have  at  least  10,000  shares  publicly 
displayed.  Ashton  stated  that  it  believed 
this  would  strike  the  appropriate 
balance  between  displaying  such  orders 
and  minimizing  their  market  impact.^o^ 

The  commenters  who  opposed 
display  of  non-market  maker  broker- 
dealer  and  institutional  orders  did  so 
because  of  the  market  impact  they  felt 
such  orders  would  have  if  displayed. 
Instinet  stated  that  requiring  the  display 
of  institutional  orders  would  have 
several  negative  effects  on  the  market.  In 
particular,  Instinet  claimed  that  public 
display  of  institutional  orders  could 
have  a  "significant  negative  impact"  on 
the  price  and  volatility  of  a  security, 
would  divert  this  order  flow  to  entities 
not  subject  to  Regulation  ATS  or  to 
offshore  markets,  and  would  curtail  the 
ability  of  institutions  to  manage  the 
securities  transactions  of  the  individual 
investors  for  whom  they  act  as  proxy.  204 
Instinet  also  stated  that  institutional  and 
other  non-market  maker  investors  do 
not  perform  specialized  market 
functions,  and  therefore  should  not  be 
subject  to  mandatory  display  in  the 
public  <}uotation  system.  Finally, 
Instinel  stated  it  believed  that  customers 
should  be  able  to  determine  the 
transparency  of  their  orders  whether 
they  were  placed  with  a  "traditional 
brokerage  firm"  or  a  firm  "that  offers 
both  traditional  and  electronic 
execution  opportunities."  ^os 

The  Commission  is  not  persuaded  by 
commenters  that  suggest  that 
institutions  currently  willing  to  use 
alternative  trading  systems  to  display 
their  orders  to  other  alternative  trading 
system  subscribers,  including  other 
institutions,  market^nakers,  and  broker- 
dealers,  will  be  less  willing  to  use 
alternative  trading  systems  that  must 
display  those  orders  to  the  public 


"'  Ashton  Letter  at  6. 

*•*  Instinet  Letter  at  3, 12,  and  14. 

'o^/d.  at  n.lB  and  n.23.  See  also  Letter  from 
David  K.  Whitcomb,  Professor  of  Finance  and 
Economics,  Rutgers  University  to  Jonathan  C.  Katz, 
Secretary,  SEC,  dated  July  27, 1998  ("Whitcomb 
Letter")  at  2-3  (stating  that  institutions  may,  in 
some  instances,  feel  strongly  that  displaying  their 
orders  more  widely  than  to  other  participants  in  the 
alternative  trading  system  is  undesirable,  and  that, 
as  a  result,  institutions  may  be  induced  to  spread 
their  business  among  firms  on  the  basis  of  whether 
the  alternative  trading  system  has  reached  the 
volume  threshold  for  public  display  of  orders, 
rather  than  on  the  besis  of  quality  of  service.);  Letter 
&t>m  Ruben  Lee,  Oxford  Finance  Group  to  Jonathan 
G.  Katz.  Secretary,  SEC,  dated  July  28, 1998  ("Lee 
Letter")  at  2-3  (sUting  that  while  mandatory 
transparency  might  help  retail  investors  monitor  the 
quality  of  their  executions  and  reduce  the 
inequality  in  access  to  information  that  retail 
investors  face,  it  could  compromise  efficiency  and 
liquidity). 


market.  Our  reasons  are  as  follows.  The 
primary  group  of  market  participants 
that  will  benefit  from  the  public  display 
of  institutional  orders  is  retail  investors. 
Retail  investors  are  not  currently 
alternative  trading  system  subscribers. 
To  avoid  market  impact,  institutions  try 
to  avoid  signaling  other  institutions  and 
market  professionals,  not  retail 
investors.  Almost  all  market 
professionals  and  a  significant  number 
of  institutions  already  subscribe  to 
alternative  trading  systems.  Thus,  the 
Commission  believes  that  the  additional 
exposure  to  the  market  should  not  affect 
institutions'  behavior  in  their  use  of 
alternative  trading  systems.  Moreover, 
to  the  extent  that  institutions  want  to 
display  small  sized  orders  in  the  public 
market,  rather  than  their  entire  order, 
they  will  still  be  able  to  make  use  of  an 
alternative  trading  system's  "reserve 
size"  feature.  This  will  enable 
institutions  to  avoid  exposing  the  total 
size  of  their  order  to  the  public  market. 

The  Commission  also  received 
numerous  comment  letters  from 
institutions  who  expressed  similar 
concerns.  S<Mne  of  these  commentere 
appeared  to  be  concerned  that  they 
might  be  forced  to  display  all  orders 
sent  to  alternative  trading  systems,  even 
those  orders,  or  those  portions  of  cH-ders, 
that  are  not  displayed  to  any  other 
alternative  trading  system 
subscribers.2o«  To  the  extent  that  these 
letters  are  concerned  with  "full 
disclosure,"  that  concern  is  misplaced. 
Instead,  the  Commission  proposed,  and 
is  adopting,  a  public  display 
requirement  that  applies  only  to  those 
orders  (or  those  portions  of  orders)  that 
alternative  trading  system  subscribers 


""See  7/28/98 la  Letter  11/13/98  IQ  Letter; 
Letter  from  Rick  Dahl,  Chief  Investment  Officer, 
Missouri  State  Employees'  Retirement  System  to 
Jonathan  G.  Katz,  Secretary,  SEC,  dated  Nov.  12, 
1998  ("Mosers  Letter");  Letter  from  Russell  Rhoads, 
Director  of  Equity  Trading,  and  Michael  B.  Orkin, 
Chairman  and  CEO,  Caldwell  k  Orkin,  Inc.  to 
Jonathan  G.  Katz.  Secretary,  SEC,  dated  Nov.  20, 
1998  ("Caldwell  Utter");  Letter  from  Todd  M. 
Sheridan,  Senior  Pwtfolio  Manager.  Caterpillar 
Investment  Management  Ltd.  to  Jonathan  G.  Katz, 
Secretary,  SEC,  dated  Nov.  19, 1998;  Letter  &x>m 
Pravaan  K.  Gottipalli,  Director  of  InvestmenU, 
Symphony  Asset  Management  to  Jonathan  G.  Katz, 
Secretary,  SEC,  dated  Nov.  20, 1998  ("Symphony 
Letter");  Latter  from  Cinda  A.  Carmer,  Senior 
Securities  Trader,  Heartland  Capital  Management, 
Inc.  to  Jonathan  G.  Katz.  Secretary,  SEC,  dated  Nov.- 
17, 1998;  Letter  from  Patrick  J.  McCloskey,  Senior 
Vice  President,  Wellington  Management  Company, 
LLP  to  Jonathan  G.  Katz.  Secretary,  SEC,  dated  Nov. 
23, 1908  ("Wellington  Latter"h  Letter  from  Carrie 
Canter.  Principal,  Equity  Trading,  Bairow,  Hanley, 
Mewhinney  k  Strauss,  Inc.  to  Jonathan  G.  Katz, 
Secretary,  SEC,  dated  Nov.  12, 1998  ("Barrow 
Letter").  See  also  Weaver  Letter  (stating  that  if  the 
CommissionTequired  institutions  to  display  the  full 
size  of  their  orders,  even  if  the  full  sire  is  hidden 
from  alternative  trading  system  subscribers  through 
their  use  of  a  "reserve  size"  feature,  institutions 
will  move  their  trading  upstairs). 
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h  1  ve  already  decided  to  display  to  the 
1^  ge  number  of  other  alternative  trading 
system  subscribers.  Institutions  will 
remain  free  to  use  a  reserve  feature,  if 
an  alternative  trading  system  has  one,  to 

display  full  size  of  their  orders  to 

er  alternative  trading  system 
bers.  That  non-display  of  total 
order  size  vnl\  also  apply  if  that  order 
is  displayed  in  the  public  quote. 

Other  commenters  generally 
expressed  concerns  similar  to  those 
ei^ressed  by  Instinet,  emphasizing 
cpfeicems  about  best  execution  for 
institutional  orders,  and  expressing 
cUicem  about  increased  market 
vblatility.207  The  Commission  believes 
that  display  of  institutional  orders  in  the 
public  quote  stream  will  not  harm  best 
execution — if  anything — best  execution 
Win  be  enhanced  as  all  market 
piarticipants  will  have  an  opportimity  to 
execute  against  these  orders.  The 
Commission  also  believes  that  the 
^(perience  with  display  of  market 
itiaker  orders  imder  the  Order  Handling 
Hwles  suggests  that  display  of 
inistitutional  orders  will  not  lead  to 
increased  market  volatility.  Many  of  the 
largest  market  participants  already  have 
aiOcess  to  alternative  trading  system 
institutional  orders;  therefore,  their 
display  in  the  public  quote  stream 
should  not  necessarily  lead  to  increased 
4mrket  volatility.  It  will,  however,  allow 
thjose  market  participants  who  do  not 
h^ve  access  to  these  alternative  trading 
sjyistems  to  have  the  opportunity  to 
ebiecute  against  these  orders. 

Some  of  the  letters  the  Commission 
has  received  since  the  beginning  of 
November  also  express  a  concern  that  if 
institutional  orders  were  publicly 
displayed,  institutions  would  lose  their 

onymity.2o«  The  Commission  did  not 


'  See  Letter  from  Gary  E.  Shugnie,  General 
tner,  Argos  Partners  Ltd.,  to  Jonathan  G.  Katz, 
^retary.  SEC,  dated  Nov.  11, 1998  ("Argos 
Ldtter");  Letter  bt>m  Stacey  Matthews,  Chelsey 
dapital,  to  Jonathan  G.  Katz,  Secretary,  SEC,  dated 
N«v.  16,  1998,  ("Chelsey  Letter");  Letter  from  John 
p-IRace,  Partner,  DePrince,  Race  &  Zollo,  Inc.,  to 
j|)|iathan  G.  Katz.  Secretary,  SEC.  dated  Nov.  16, 
iy98,  ("DePrince  Letter");  Letter  from  Michael  W. 
h^^ters.  Portfolio  Manager,  Masters  Capital 
Investments,  LLC,  to  Jonathan  G.  Katz,  Secretary, 
S^,  dated  Nov.  16,  1998,  ("Masters  Letter");  Letter 
y^m  Denise  O'Brien,  Head  of  Equity  Trading, 
anger  Asset  Management,  LP,  to  Jonathan  G.  Katz, 
lelary,  SEC,  received  Nov.  19, 1998,  ("Wanger 
ler");  Letter  from  Gerald  N.  Brown,  Becker 
^pital  Management,  to  Jonathan  G.  Katz,  Secretary, 
Z,  received  Nov.  19,  1998  ("Becker  Letter"); 
|tter  from  Delia  L.  Hood-Laster,  V.P.  Equity 
ading,  Loomis  Sayles  &  Company,  LP,  to  Jonathan 
.Katz.  Secretary  SEC,  dated  Nov.  12, 1998, 
({'  ixxjmis  Letter").  Sfe  also  Barrow  Letter  and 
psers  Letter. 

See  Letter  from  Susan  Ellis,  Vice  President, 
I  ading,  Granahan  Investment  Management,  Inc.  to 
than  G.  Katz.  Secretary.  SEC  dated  Nov.  16, 
1^8;  Letter  from  Genrald  N.  Brown,  Becker  Capital 
li^nagement  to  Jonathan  G.  Katz,  Secretary,  SEC 


propose,  nor  is  it  adopting,  any 
requirement  that  would  jeopardize  an 
institution's  anonymity.  Similar  to  the 
way  in  which  ECNs  currently  display 
orders  in  the  public  quote,  alternative 
trading  systems  would  display  their  best 
priced  orders  in  the  public  quote,  but 
would  not  indicate  which  of  their 
subscribers  had  entered  the  order. 

In  addition,  a  number  of  institutional 
commenters  suggested  if  Nasdaq  had 
implemented  its  proposed  limit  order 
file,  they  would  not  oppose  a 
requirement  that  alternative  trading 
systems  publicly  display  institutional 
orders,  if  those  orders  represent  the  best' 
priced  order  in  the  alternative  trading 
system  they  use.^o*  Unfortunately,  none 
of  these  commenters  explained  why 
they  would  be  willing  to  publicly 
display  their  orders  through  a  Nasdaq 
sponsored  central  limit  order  file,  but 
not  publicly  display  orders  they  have 
chosen  to  display  to  other  alternative 
trading  system  subscribers. 

Finally,  one  commenter  expressed 
concern  that  the  order  display  rule 
would  mean  that  retail  investors  would 
increasingly  observe  trades  taking  place 
below  the  bid  and  above  the  ask,  and 
would  be  frustrated  by  their  lack  of 
access  to  these  trades.^'"  Because 
certain  institutions'  orders  will  now  be 
displayed  in  the  public  quote,  however, 
retail  investors  will  have  access  to  them. 
The  lack  of  access  retail  investors 
currently  have  to  alternative  trading 
systems  is  one  of  the  reasons  the 
Commission  believes  that  the  display  of 
institutional  orders  in  the  public  quote 
stream  is  particularly  important.  In 
addition,  this  commenter  stated  that 
requiring  public  display  of  institutional 
orders  would  tilt  the  playing  field  in 
favor  of  dealers  who  do  not  have  to 
display  institutional  orders.^"  Under 
the  Order  Handling  Rules,  however 


received  Nov.  19, 1998;  Letter  from  Teresa  M. 
Brandt,  Head  Equity  Trader,  Advantus  Capital 
Management,  Inc.  to  Jonathan  G.  Katz,  Secretary, 
SEC  dated  Nov.  19, 1998;  Letter  b^m  Kristen 
Straubel,  Head  Trader  and  Robert  T.  Lutts, 
President,  Cabot  Money  Management,  Inc.  to 
Jonathan  G.  Katz  dated  Nov.  20,  1998;  Letter  from 
Tracy  Altebrando.  Senior  Equity  Trader, 
Metropolitan  Capital  Advisors,  Inc.  to  Jonathan  G. 
Katz,  Secretary,  SEC,  dated  Nov.  25, 1998.  See  also 
Wanger  Letter,  Caldwell  Letter,  Symphony  Letter, 
Wellington  Letter. 

20* See,  e.g.,  Loomis  Letter,  Chelsey  Letter'. 

*•"  Letter  from  Ed  Restrepo,  Head  Trader, 
VanWagoner  Capital  Management  to  Jonathan  G. 
Katz,  Secretary,  SEC,  dated  Nov.  16, 1998 
("VanWagoner  Letter"). 

2"  See  VanWagoner  Letter.  See  also  Letter  from 
Stacey  Carter  Fleece,  Chief  Financial  OfTicer, 
Bfookhaven  Capital  Management  to  Jonathan  G. 
Katz,  Secretary,  SEC  dated  Nov.  18, 1998  (stating 
that  institutional  orders  submitted  to  dealers  do  not 
have  to  be  published);  Letter  from  John  D. 
Robinson,  Head  Trader,  Longwood  Asset 
Management  to  Jonathan  G.  Katz,  Secretary,  SEC, 
dated  Nov.  25,  1998. 


market  makers  are  required  to  display 
all  customer  limit  orders  that  improve 
their  quote. 

For  these  reasons,  the  Comrnission 
agrees  with  those  commenters  who 
beUeve  that  institutional  orders  that  are 
displayed  to  subscribers  of  an 
alternative  trading  system  should  be 
integrated  into  the  public  quotation 
system  if  they  represent  the  top  of  the 
book  in  the  alternative  trading 
system.212  The  Commission  believes 
that  any  market  impact  that  results  from 
such  display  will  be  vitiated  by  the 
retention  of  the  reserve  feature,  as 
discussed  above.  The  Commission  notes 
that  such  institutional  orders  are 
currently  displayed  to  the  subscribers  of 
alternative  trading  systems,  who  may 
number  in  the  thousands.  These 
subscribers  are  often  the  market  makers 
and  other  active  traders  in  the  security. 
As  a  result,  prices  displayed  only  on 
alternative  trading  systems  are 
immediately  knowrn  to  key  market 
players  who  can  adjust  their  trading  to 
take  advantage  of  their  information 
advantage.  Moreover,  the  Commission 
believes  that  these  orders  will  provide 
enhanced  transparency  and  liquidity 
when  integrated  into  the  public 
quotation  stream,  and  will  further 
curtail  the  development  of  a  two-tiered 
market. 

Nonetheless,  the  Commission  is 
concerned  about  commenters' 
statements  that  institutions  may  react  to 
the  transparency  requirement  by 
shipping  more  orders  upstairs  or 
overseas.  The  Commission  intends  to 
closely  monitor  the  impact  of  this 
requirement,  and  will  modify  it  if  harm 
appears  to  result. 

(iii)  Access  to  Publicly  Displayed  Orders 

(A)  Application  of  Access  Requirements 
Under  Regulation  ATS 

The  Commission  believes  that  in 
addition  to  the  display  of  better 
alternative  trading  system  prices  in  the 
public  quotation  system,  the  availability 
of  such  trading  interest  to  public 
investors  is  an  essential  element  of  the 
national  market  system.  Therefore,  the 
Commission  proposed  that  alternative 
trading  systems  afford  all  non- 
subscriber  broker-dealers  equivalent 
access  to  the  alternative  trading  system 
orders  displayed  in  the  public  quote, 
similar  to  the  manner  in  which  ECNs 
currently  comply  with  the  ECN  Display 


2>2  Under  Rule  301(b)(3),  non-market  maker 
broker-dealer  orders  entered  into  alternative  trading 
systems  must  also  be  displayed.  17  CrR 
242.302(b)(3). 
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Alternative  under  the  Quote  Rule.2»3 
The  Commission  agrees  with  those 
commenters  who  stressed  the 
importance  of  equivalent  access  for  non- 
participants  and  who  stated  that  simply 
requiring  alternative  trading  systems  to 
display  prices  in  the  public  quotation 
system  does  not  go  far  enough  to 
facihtate  the  best  execution  of  customer 
orders  without  a  mechanism  to  access 
orders  at  those  prices.^'*  Accordingly, 
the  Commission  is  adopting  the 
requirement  as  proposed.^is 
Specifically,  with  respect  to  any 
security  in  which  an  alternative  trading 
system  is  required  to  publicly  display 
its  best  priced  orders  because  it  has  five 
percent  or  more  of  all  trading  in  that 
security,  such  alternative  trading  system 
must  provide  for  members  of  the  SRO 
with  which  it  is  linked  the  ability  to 
effect  a  transaction  with  those  orders. 
As  discussed  above,  the  Commission  is 
phasing  in  the  pubUc  display 
requirement.216  hi  addition,  alternative 
trading  systems  are  not  required  to 
provide  access  to  a  security  until  the 
public  display  requirement  is  effective 
for  that  seciuity.2i' 

The  Commission  believes  that  non- 
subscribing  broker-dealers  should  be 
able  to  execute  against  those  alternative 
trading  system  orders  that  are  publicly 
displayed  to  the  same  extent  as  if  that 
price  had  been  reflected  in  the  public 
quote  by  a  national  securities  exchange 
or  national  securities  association.  Thus, 
an  alternative  trading  system  should 
respond  to  orders  entered  by  non- 
participants  no  slower  than  it  responds 
to  orders  entered  directly  by 
subscribers.  The  Commission  beUeves 
that,  under  current  NASD  rules,  aiiy 
alternative  trading  system  that  allows 
non-subscribing  broker-dealers  to 
execute  against  pubUcly  displayed 
alternative  trading  system  orders  in  the 
same  manner  as  ECNs  linked  to  the 
Nasdaq  market  currently  do  would 
comply  with  this  requirement.  The 
NASD  does  not  ciurrently  require  ECNs 
to  automatically  execute  orders  sent  to 
the  ECN  throu^  the  NASD's  SelectNet 
linkage  with  the  ECN.  Any  SRO  to 
which  alternative  trading  systems  may 
be  linked,  may  determine  that  it  is 
necessary  for  the  fair  and  orderly 
operation  of  its  market  to  require  that 


»"Rule  llAcl-l(c)(5)(ii).  17  CFR  240.11Acl- 
l(c)(5)(ii)  ("Quote  Rule").  See  also  Order  Handling 
Rules  Adopting  Release,  suptn  note  177. 

*'*  See  infra  note  218  and  accompanying  text. 

"'Rule  301(b)(5).  17  CFR  242.301(b)(5). 

"'Seesupm  notes  192-193  and  accompanying 
text 

»"The  Commission  emphasizes  that,  as  with  the 
transparency  phase-in,  alternative  trading  systems 
may  voluntarily  provide  access  to  non-subscribers 
on  or  before  April  21, 1999  in  all  securities  covered 
by  the  rule. 


publicly  displayed  alternative  trading 
system  orders  be  subject  to  automatic 
execution.  Any  such  proposed  rule 
change,  of  course,  would  have  to  be 
filed  vrith  the  Commission  by  the  SRO, 
published  for  comment,  and  approved 
by  the  Commission.  The  Commission 
would  not  approve  any  such  SRO  rule 
unless  it  finds  that  such  rule  is 
consistent  with  the  Exchange  Act. 

(B)  Response  to  Comments 

The  Commission  asked  for  comment 
on  whether  alternative  trading  systems 
should  be  required  to  provide  non- 
"subscribers  with  equivalent  access  to 
displayed  orders.  Several  commenters 
responded  to  this  issue.  Most  of  these 
commenters  stated  that  non-subscribers 
should  be  given  equivalent  access.^'" 
Only  one  commenter  cautioned  against 
granting  such  access.  This  commenter 
argued  that  alternative  trading  systems 
and  traditional  broker-dealers  engage  in 
the  same  business  and,  therefore,  it 
would  impede  innovation  as  well  as  be 
unfair  to  require  fair  access  to  trading 
opportunities  on  alternative  trading 
systems  when  the  Commission  is  not 
proposing  to  require  such  access  to 
more  traditional  broker-dealers.^"  The 
Commission  does  not  believe  that 
alternative  trading  systems  and 
traditional  broker-dealers  engage  in  the 
same  business.  220  as  discussed  above, 
the  Commission  believes  that  the  public 
display  of  orders  on  alternative  trading 
systems  that  are  currently  displayed 
only  to  the  subscribers  of  those 
alternative  trading  systems  will  improve 
the  public  securities  markets.  Without  a 
mechanism  to  access  these  orders,  any 
pubhc  display  requirement  is 
insufficient.  Accordingly,  the 
Commission  is  adopting  the  fair  access 
requirement. 

m  the  Proposing  Release,  the 
dlommission  also  stated  that  it  believes 
that  for  an  alternative  trading  system  to 
comply  with  this  equivalent  execution 
access  requirement,  the  pubUcly 
displayed  alternative  trading  system 
orders  would  need  to  be  subject  to 
automatic  execution  through  small 
order  execution  systems  operated  by  the 
SRO  to  which  the  alternative  trading 
system  is  linked.  One  commenter 
strongly  urged  the  Commission  to 
eliminate  the  automatic  execution 
access  requirements  from  its  proposal. 
This  commenter  was  opposed  to  such  a 
linkage,  because  it  believed  it  would 
effectively  eliminate  pure  agency 


^'•See  la  Utter  at  3:  fflEX  Utter  at  9-10;  Ashton 
Utter  at  6:  American  Century  Utter  at  2;  OptiMark 
Utter  at  4. 

'■"Instinct  Utterat  10. 

'"See  supro  notes  205-212  and  accompanying 
text. 


brokers  from  markets  in  covered 
securities,  because  brokers  would  be 
required  to  commit  capital  if  automatic 
execution  resulted  in  multiple 
executions  against  client  orders.  This 
commenter  also  noted  that  the  i, 

Commission's  Order  Handling  Rules  do 
not  require  automatic  execution,  but 
require  only  that  response  times  for 
non-subscriber  trade  requests  are  no 
slower  than  response  times  for 
subscribers,  and  believed  this  to  be  a 
more  balanced  approach  to  execution 
access  issues.  221  Similarly.  American 
Century,  while  supporting  equivalent 
access  to  non-subsoibers,  stated  that 
automatic  execution  access 
requirements  were  risky  as  well, 
because  of  the  possibility  of  double 
executiori.222  TTie  Commission  does  not 
expect — by  operation  of  its  rules  alone — 
that  alternative  trading  systems  will  be 
subject  to  automatic  execution  through 
SROs'  small  order  execution  systems. 
Nevertheless,  the  Commission  believes 
that  an  SRO  to  which  an  alternative 
trading  system  is  linked  should  be  able 
to  establish  rules  regarding  how  that 
alternative  trading  system  is  integrated 
into  its  market.  The  Commission  notes 
that  any  change  to  SRO  rules  regarding 
automatic  execution  would  have  to  be 
approved  by  the  Commission  after 
notice  and  the  opportunity  for  the 
public  to  comment,  and  subject  to 
Commission  review  for  competitive 
fairness  and  consistency  with  the 
Exchange  Act. 

In  addition,  the  Commission  asked  if 
there  was  a  feasible  way  to  allow 
market-wide  interaction  without  linkage 
to  SRO  order  execution  systems,  and 
whether  there  was  a  feasible  way  to 
grant  equivalent  non-subscriber  access 
to  institutions  that  are  not  broker- 
dealers. 

(iv)  Execution  Access  Fees 

(A)  Limitations  on  Alternative  Trading 
System  Fees  Charged  to  Non- 
Subscribers 

In  the  Proposing  Release,  the 
Commission  stated  that  an  alternative 
trading  system's  fee  schedules  should 
not  be  used  to  circumvent  the  abiUty  of 
non-participants  to  access  a  system's 
publicly  displayed  orders.223  Because 
reasonable  fees  are  a  component  of 
equal  access,  the  rules  the  Commission 
is  adopting  today  prohibit  an  alternative 
trading  syistem  from  setting  fees  that  are 
inconsistent  with  the  principle  of 
equivalent  access  to  the  alternative 
trading  system  quotes  by  members  of 
the  SRO  to  whidi  the  alternative  trading 


"'  Instinet  Utter  at  1&-17. 

"*  American  Century  Utter  at  2. 

"^  See  Proposing  Release,  supra  note  3,  at  n.  108. 
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system  is  linked.  The  rules  also  require 
an  alternative  trading  system  to  comply 
with  the  rules  or  standards  governing 
feias  established  by  the  national 
securities  exchange  or  national 
securities  association  through  which 
non-subscribers  have  access.^^* 

I  tlie  Commission  believes  that  fees 
cnpged  by  an  alternative  trading  system 
wjduld  be  inconsistent  with  equivalent 
access  if  they  have  the  effect  of  creating 
blitriers  to  access  for  non-subscribers. 
I  the  Commission  stated  in  adopting 
I  Order  Handling  Rules,  any  ECN  fees 
}uld  be  similar  to  the 

lunications  or  systems  charges 
Bd  by  various  markets.^zs  In 
iition,  the  Commission  believes  that 
the  national  securities  exchange  or 
national  securities  association  to  which 
the  alternative  trading  system  provides 
the  prices  and  sizes  of  its  best  priced 
oilers  should  have  further  aumority  to 
ure  that  fees  charged  by  alternative 
iding  systems  to  non-subscribers  are 
.1  tclosed  or  otherwise  consistent  with 
typically  charged  by  the  members 
of  Ithe  exchange  or  association  for  access 
to  displayed  orders.  There  are  a  number 
oif  jways  the  exchange  or  association 
could  address  the  issue  of  fees  charged 
by  alternative  trading  systems.  For 

pie.  subject  to  Commission  revieVr 
approval,  an  exchange  or 

tion  could  establish  a  standard 
(^^  what  constitutes  a  fair  and 
reasonable  fee  for  non-subscriber  access 
t^jan  alternative  trading  system, 
consistent  with  the  effective  operation 
of  the  self  regulatory  organization's 
market  and  the  Commission's 
equivalent  access  requirement.  The 
e^4change  or  association  may  also 

S[uire  alternative  trading  system  fees  to 
chai<ged  in  a  manner  consistent  with 
I  exchange's  or  association's  market, 
skich  as  requiring  the  fee  to  be 

irporated  in  the  displayed  quote, 
t  such  time  as  quotations  in  the 
tional  market  system  are  refTected  in 
l^cimals  rather  than  in  fractions,  the 
Commission  will  reconsider  the  rule's 
limitation  on  alternative  trading  systems 
c^harging  fees  only  as  permitted  by  the 
i^itional  securities  exchange  or  national 
securities  {issociation  to  which  they  are 
][^lked.  At  that  time,  the  Commission 
11411  also  consider  whether  alternative 
tiding  systems  should  be  permitted  or 
[uired  to  reflect  any  fee  charged  in 
lir  quotations. 

Any  rules  the  exchange  or  association 
[( (velops  will  of  course  need  to  be 
insistent  with  the  goals  of  promoting 
competition  and  protecting  investors. 


The  Commission  encourages  SROs  that 
accept  alternative  trading  system  quotes 
to  work  with  alternative  trading  systems 
to  develop  uniform  standards  regarding 
display  and  execution  access  by  SRO 
members  to  alternative  trading  systems 
linked  to  the  SRO.^ze  In  addition,  to 
foster  equivalent  access  to  alternative 
trading  systems  for  exchange-listed 
securities,  the  Commission  expects 
Intermarket  Trading  System  ("ITS") 
participants  to  modify  ITS  Plan 
requirements  where  necessary  to 
accommodate  alternative  trading  system 
participation  in  the  markets  of  ITS 
participants,  and  access  to  those 
alternative  trading  systems  through  ITS. 
If  the  SROs  and  ITS  participants  cannot 
come  to  terms  with  affected  alternative 
trading  systems  within  a  reasonable 
time,  the  Commission  Will  consider 
exercising  its  authority  to  mandate  the 
necessary  linkages. 

(B)  Response  to  Comments 

The  Commission  requested  comment 
on  the  fees  that  alternative  trading 
systems  should  be  permitted  to  charge 
non-subscribers  under  the  proposed 
rules.  In  addition,  the  Commission 
requested  comment  on  whether  there 
were  alternatives  for  assiuing  fair 
execution  access  for  non-subscribers 
other  than  limiting  fees,  or  another  test 
for  determining  whether  non-subscriber 
fees  assure  equal  access. 

Ten  comment  letters  addressed  the 
issue  of  fees  charged  by  alternative 
trading  systems  for  access  by  non- 
subscribere.  Of  these,  seven  were 
generally  in  fiavor  of  permitting 
alternative  trading  systems  to  charge 
some  fee  to  non-subscribers,'^'  two 
were  opposed.^'*  and  one  felt  the  issue 
needed  to  be  addressed  in  a  separate 
release  by  the  Commission.'z" 

Most  of  the  commentere  who  were  in 
fevor  of  allowing  fees  stated  that  fees 
should  be  "reasonable."  or  should  not 
exceed  the  fees  typically  charged  to 
subscriber  broker-dealers.  The  NASD, 
while  not  opposing  such  fees,  stated 


»«Rule  301(b)(4).  17  CFR  242.301(b)(4). 
t"  See  Order  Handling  Rules  Adopting  Releaae, 
Ik  pra  note  177,  at  n.272. 


"•  See,  e^.,  NASD  Rule  4623.  Securities 
Exchange  Act  Release  Nos.  38156  (Jan.  10. 1997), 
62  FR  2415  Qan.  16. 1997);  38008  (Dec.  2. 1996). 
61  FR  64550  (Dec.  5, 1996). 

2^  See  la  Letter  at  3;  Instinet  Letter  at  17-18; 
NASD  Letter  at  12;  American  Century  Letter  at  2; 
OpUMark  Letter  at  S.  See  alto  IBEX  Letter  at  11 
(opposing  allowring  SROs  to  dictate  a  fee  schedule 
for  alternative  tri£ng  systems,  in  which  fees 
charged  non-subscribers  are  lower  than  those 
charged  subscribers),  Ashton  Letter  at  6,  n.7 
(opposed  to  the  idea  that  non-subecribers  be  linked 
through  an  SRO  execution  system  only). 

"»  See  NYSE  Letter  at  7;  CHX  Letter  at  8-10. 

2»SL\  Letter  at  17  (stating  that  fees  imposed  by 
alternative  trading  systems  raised  a  number  of 
procedural,  structural  and  policy  issues,  and 
recommending  that  the  Commission  make  these  the 
subject  of  a  separate  release). 


that  the  Commission  should  reconsider 
the  benchmark  for  an  alternative  trading 
system's  fees,  because  it  believed  that 
for  many  alternative  trading  systems, 
non-subscriber  orders  were  of  primary 
importance.  Because  of  this,  the  NASD 
stated  that  any  fees  should  be  set  at  the 
low  end  of  the  threshold,  rather  than  at 
the  level  that  a  "substantial  proportion" 
of  an  alternative  trading  system's 
broker-dealer  customers  were  paying. 
The  NASD  supported  permitting  SROs 
to  regulate  fees,  so  that  such  issues 
could  be  discussed  at  the  SRO  level. 
The  NASD  also  recommended  that  the 
Commission  discuss  "the  practical 
issues  related  to  billing  disputes  and 
refusals  to  trade,"  because  billing 
disputes  have  led  to  locked  and  crossed 
markets.230  Finally,  the  NASD  asked  the 
Commission  to  address  the  best 
execution  obligations  of  market 
participants  when  a  fee  is  not  included 
in  the  publicly  displayed  price  of  an 
order.  A  broker-dealer's  duty  of  best 
execution  requires  it  to  seek  the  most 
fevorable  terms  reasonably  available 
imder  the  circumstances  for  a 
customer's  transaction.  While  price  is 
the  predominant  element  of  best 
execution,  the  traditional  non-price 
fectors  of  executions  should  also  be 
considered.231 

Instinet  commented  that  market  forces 
should  determine  the  appropriate  fees 
that  broker-dealers  can  charge  for  their 
services.  Consequently,  Instinet 
opposed  any  proposal  to  limit  (or 
eliminate  entirely)  access  fees  charged 
by  a  broker-dealer  subject  to  Regulation 
ATS  if  the  rules  of  the  national 
securities  exchange  or  association  to 
which  the  broker-dealer  is  linked  limits 
(or  prohibits)  such  fees.  The 
Commission  will,  of  course,  review  any 
proposed  SRO  rules  relating  to  access 
fees.  To  be  approved  by  the 
Commission,  any  such  rules  must  be 
necessary  to  maintain  consistency 
within  the  SRO's  market,  as  well  as 
being  designed  to  promote  just  and 
equitable  principles  of  trade,  to  promote 
fair  competition,  to  faciUtate 
transactions  in  securities,  and,  in 
general,  to  protect  investors  and  the 
public  interest.'^'  Instinet  also  stated. 


zw  NASD  Letter  at  12.  See  alto  Kl  Letter  at  3 
(recommending  that  alternative  trading  systems  be 
required  to  comply  with  any  SRO  rules  limiting 
fees). 

2"  See  Order  Handling  Rules  Adopting  Release, 
supra  note  177,  at  nn.347-65  and  accompanying 
text;  Division  of  Market  ReguLstion,  Division  of 
Market  Regulation,  Market  2000:  An  Examination  of 
Current  Equity  Market  Developments  App  V  (1994) 
("Market  2000  Study"). 

"^  While  SRO  proposed  rule  changes  relating  to 
fees  imposed  by  the  SRO  are  eligible  to  become 
enective  upon  filing  under  section  l9(h)(3)(A)(ii)  of 

Continuad 
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however,  that  it  would  urge  the 
Commission  to  ensure  that  all  public 
execution  access  fee  requirements  were 
handled  in  such  a  way  that  all  orders 
integrated  into  the  public  quote  stream 
were  treated  consistently,  and  so  that  all 
broker-dealers  were  able  to  set 
appropriate  fees  for  the  services  they 
performed,  subject  to  SRO  rules.233 

American  Centiuy  stated  that  all 
market  participants  who  posted  bids 
and  offers,  not  just  alternative  trading 
systems,  should  be  permitted  to  charge 
fees.  American  Century  recommended 
that  participants  who  provide  liquidity 
be  permitted  to  charge  a  fee  for  that 
liquidity,  and  that  those  who  took 
liquidity  should  pay  fees.^a^OptiMark 
stated  that  the  Commission  should 
consider  what  economic  incentive  it 
would  be  creating  by  permitting 
alternative  trading  systems  that  register 
as  broker-dealers  to  charge  fees,  but  not 
permitting  those  that  register  as 
exchanges  to  do  so.^" 

The  Commission  also  requested 
comment  on  whether  fees  should  be 
included  in  the  price  of  an  order  quoted 
to  the  public,  particularly  once  orders 
are  quoted  in  decimals.  In  this  regard, 
the  NYSE  and  the  Chicago  Stock 
Exchange  ("CHX")  stated  that  fees  made 
it  difficuh  to  determine  the  true  cost  of 
executing  an  order  and  indicated  that 
this  would  change  if  fees  could  be 
included  in  the  quote.^^^  As  discussed 
above,  when  quotations  in  the  national 
market  system  are  reflected  in  decimals 
rather  than  fractions,  the  Commission 
will  reconsider  whether  alternative 
trading  systems  should  reflect  any  fees 
charged  in  their  quote,  and  if  so, 


the  Exchange  Act,  and  Rule  I9b-4(e)(2)  of  the 
Exchange  Act.  the  Commission  continues  to  require 
SROs  to  file  proposed  rule  changes  regarding  fees 
applicable  to  non-members  or  non-participants 
under  section  19(b)(2)  for  full  notice  and  comment. 
See  Securities  Exchange  Ad  Release  No.  35123 
(Dec.  20,  1994).  59  FR  66692  (Dec.  28,  1994).  Thus, 
a  proposed  SRO  rule  relating  to  fees  that  alternative 
trading  systems  charge  would  not  be  eligible  to 
become  effective  upon  filing. 

*^*lnstinet  Letter  at  17-18  (also  stating  that  the 
SRO  to  which  an  alternative  trading  system 
belonged  should  not  be  authorized  to  set  fees). 

"*  American  Century  Letter  at  2  (also  agreeing 
that  decimalization  will  provide  a  more  valid 
framework  for  this  pricing  structure).  See  also  Id 
Letter  at  3,  n.8  (stating  that  market  makers  should 
be  able  to  assess  liquidity  fees  when  their  quotes 
are  "hit"). 

'"OptiMark  Letter  at  4-5. 

*»  NYSE  Letter  at  7  (stating  that  such  fees  could 
make  it  impossible  for  market  participants  to 
determine  the  true  cost  of  executing  orders,  but 
indicating  that  if  fees  were  included  in  the 
disseminated  quotation  that  would  be  acceptable): 
CHX  Letter  at  8-10  (alternatively,  CHX  suggested 
the  Commission  allow  firms  to  ignore  alternative 
trading  system  quotes  at  the  NBBO  if  the  next  price 
available  after  payment  of  the  access  fee  is  worse 
than  the  next  biest  available  execution).  But  see 
fflEX  Letter  at  1 1  (opposing  including  fees  in  the 
public  quote). 


whether  they  should  be  subject  to  SRO 
requirements. 

(v)  Amendment  to  Rule  llAcl-1  Under 
the  Exchange  Act 

The  Commission  also  proposed  an 
amendment  to  Rule  llAcl-1  under  the 
Exchange  Act.237  xhe  amendment 
would  expand  the  ECN  Display 
Alternative  to  allow  alternative  trading 
systems  that  display  orders  and  provide 
equal  execution  access  to  those  orders 
under  Rule  301(b)(3)  of  Regulation  ATS 
to  fulfill  market  makers'  and  specialists' 
obligations  under  the  Quote  Rule.  Only 
two  comment  letters  addressed  the 
proposed  amendment  to  the  Quote  Rule, 
both  of  which  supported  it.^M 

The  Commission  is  adopting  the 
amendment  to  the  Quote  Rule  as 
proposed.239  The  Quote  Rule  currently 
requires  all  market  makers  and 
specialists  to  make  publicly  available 
any  superior  prices  that  it  privately 
offers  through  ECNs.  The  ECN  Display 
Alternative  in  the  Quote  Rule  permits 
an  ECN  to  fulfill  these  obligations  on 
behalf  of  market  makers  and  specialists 
using  its  system  by  submitting  the 
ECN's  best  market  maker  or  specialist 
priced  quotation  to  an  SRO  for  inclusion 
into  the  public  quotation.^'*"  Today's 
amendment  to  the  Quote  Rule  is 
intended  to  expand  the  ECN  Display 
Alternative  to  allow  alternative  trading 
systems  that  display  orders  and  provide 
equal  execution  access  to  those  orders 
under  Rule  301(b)(3)  of  proposed 
Regulation  ATS  to  fulfill  market  makers' 
and  specialists'  obligations  under  the 
Quote  Rule. 

d.  Fair  Access 

(i)  Importance  of  Fair  Access 

The  Exchange  Act  requires  registered 
exchanges  and  national  securities 
associations  to  consider  the  public 
interest  in  administering  their  markets 
and  to  establish  rules  designed  to  admit 
members  fairly.^^i  These  requirements 
are  intended  to  ensure  that  markets  treat 
investors  and  other  market  participants 
fairly.2*2  Alternative  trading  systems 


"'See supra  note  213. 

2'"See  Ashton  Letter  at  6  (suggesting  that  the 
Commission  consider  amending  the  Quote  Rule  to 
require  all  exchanges,  over-the-counter  dealers,  and 
alternative  trading  systems  to  disseminate  to  the 
public  quote  the  actual  size  behind  the  best  bid  and 
offer  quotations).  See  also  IBEX  Letter  at  11. 

"'Rule  llAcl-l(c)(5)(ii)(A)  and  (B),  17  CFR 
llAcl-l(c)(5)(ii)(A)and(B). 

^*°  See  supra  notes  177-183  and  accompanying 
text. 

**'  Sections  6(b)(2)  and  6(c)  of  the  Exchange  Act. 
15  U.S.C.  78f(b)(2)  and  (c);  section  15A(b)(8)  of  the 
Exchange  Act.  15  U.S.C.  78o-3(b)(8). 

"'  "Restraints  on  membership  cannot  be  justified 
as  achieving  a  valid  regulatory  purpose  and, 
therefore,  constitute  an  unnecessary  burden  on 
competition  and  an  impediment  to  the  development 


that  choose  to  register  as  exchanges  will 
be  subject  to  these  requirements.  Under 
the  current  regulatory  approach, 
however,  there  is  no  mechanism  to 
prevent  unfair  denials  or  limitations  of 
access  by  alternative  trading  systems  or 
regulatory  oversight  of  such  denials  or 
limitations  of  access.  Access  to 
alternative  trading  systems  may  not  be 
critical  when  market  participants  are 
able  to  substitute  the  services  of  one 
alternative  trading  system  with  those  of 
another.  However,  when  an  alternative 
trading  system  has  a  significantly  large 
percentage  of  the  volume  of  trading, 
unfairly  discriminatory  actions  hurt 
investors  lacking  access  to  the  system. 
Fair  treatment  by  alternative  trading 
systems  of  potential  and  current 
subscribers  is  particularly  important 
when  an  alternative  trading  system 
captures  a  large  percentage  of  trading 
volume  in  a  security,  because  viable 
alternatives  to  trading  on  such  a  system 
are  limited.  Although  the  Commission  is 
adopting  rules  to  require  alternative 
trading  systems  with  significant  trading 
volume  to  publicly  display  their  best 
bid  and  offer  and  provide  equal  access 
to  those  orders,^**  direct  participation 
in  alternative  trading  systems  offers 
benefits  in  addition  to  execution  against 
the  best  bid  and  offer.  For  example, 
participants  can  enter  limit  orders  into 
the  system,  rather  than  just  execute 
against  existing  ordere  on  a  fill-or-kill 
basis.  Participants  in  an  alternative 
trading  system  can  view  all  orders,  not 
just  the  best  bid  or  offer,  which  provides 
important  information  about  the  depth 
of  interest  in  a  particular  security. 
Participants  also  have  access  to  unique 
features  of  alternative  trading  systems, 
such  as  "negotiation"  features,  whereby 
one  participant  can  send  orders  to 
another  participant  proposing  specific 
terms  to  a  trade,  without  either 
participant  revealing  its  identity.  Some 
alternative  trading  systems  also  allow 
participants  to  enter  "reserve"  orders 
which  hide  the  fiill  size  of  an  order  from 
view.  Because  of  these  advantages  to 
participants  in  an  alternative  trading 
system,  access  to  the  best  bid  and  offer 
through  an  SRO  is  an  incomplete 
substitute.  Therefore,  the  rules  the 
Commission  is  adopting  today  require 
most  alternative  trading  systems  that  are 
registered  as  broker-dealers  and  that 
have  a  significant  percentage  of  overall 
trading  volume  in  a  particular  security 
to  comply  with  fair  access  standards,  as 
described  in  more  detail  below.  244 


of  a  national  market  system."  RR.  Rep.  No.  123, 
94th  Cong.,  1st  Sess.  53  (1975). 

**'  See  supra  Section  IV.A.2.c.(ii). 

*«Rule  301(b)(5).  17  CFR  242.301(b)(5). 
Alternative  trading  systems  that  derive  their  prices 
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(ii  Fair  Access  Requirement 

The  Commission  is  adopting 
Exchange  Act  Rule  301(b)(5)  to  ensure 
that  qualified  market  participants  have 
fiir  access  to  the  nation's  seciuities 
nk^kets.  As  the  Commission  proposed, 
ak  alternative  trading  system  registered 
a$!a  broker-dealer  and  subject  to 
Regulation  ATS  will  be  required  to 
establish  standards  for  access  to  its 
s  MBtem  and  apply  those  standards  fairly 
t(  >  all  prospective  subscribers,  if  the 
alternative  trading  system,  during  four 
of  the  preceding  six  months,  accounts 
for  twenty  percent  or  more  of  the 
trading  volume.2*5  xhis  twenty  percent 
volume  threshold  will  be  applied  on  a 
s^^curity-by-security  basis  for  equity 
sBciuities.^**  Accordingly,  if  an 
alternative  trading  system  accounted  for 
twenty  percent  or  more  of  the  share 
Vc^lume  in  any  eqmty  seciuity,  it  must 
ddmply  vtrith  the  fair  access 
riaquirements  in  granting  access  to 
trading  in  that  security. 

For  debt  seciuities,  the  Commission 
proposed  that  if  an  alternative  trading 
system  accoimted  for  twenty  percent  or 
more  of  the  voliune  in  any  category  of 
4ebt  seciuity,  the  alternative  trading 
system  would  be  subject  to  the  fair 
access  requirements  in  granting  access 
to  trading  in  seciuities  in  that  category. 
Ttie  Commission  solicited  comment  on 
tjbe  appropriate  categories  of  debt 
Securities.  Specifically,  the  Commission 
a$ked  whether  categories  such  as 
iQoitgage  and  asset-backed  securities, 
mimicipal  securities,  corporate  debt 
seciuities,  foreign  corporate  debt 

ties,  and  foreign  sovereign  debt 
ities  would  be  appropriate.  After 

insidering  the  comments,  the 

immission  is  adopting  rules  that 
require  alternative  trading  systems  with 
twenty  percent  or  more  of  the  volume  in 
municipal  seciuities.  investment  grade 
rarporate  debt  securities,  and  non- 


(qr  McuritiM  from  pricM  for  those  same  securities 
OS  another  market  are  not  subject  to  this 
raquiremenL 

j  j»«»The  Commission  notes  that  this  twenty 
percent  volume  threshold  is  based  on  current 
niarket  conditions.  If  there  is  a  change  in  these 
market  conditions,  or  if  the  Commission  believes 
that  alternative  trading  systems  with  less  than 
twenty  percent  of  the  trading  volume  are  engaging 
la  inappropriate  exclusionary  practices  or  in 
^itticompetitive  conduct,  the  Commission  may 
Mvisit  these  fair  access  thresholds.  The  Commission 
intends  to  monitor  the  impact  and  effect  of  these 
fair  access  rules,  as  well  as  the  practices  of 
eltemative  trading  systems,  and  will  consider 
c|ianging  these  rules  if  necessary  to  prevent 
eiiticompetitive  behavior  and  ensure  that  qualified 
itvestors  have  access  to  significant  sources  of 
liquidity  in  the  securities  markets. 
I   *«The  term  "equity  security"  is  defined  in 
Action  3(a)(ll)  of  the  Exchange  Act.  15  U.S.C. 
7Sc(a)(ll)  and  Rule  3al-l,  17  CFR  240.3al-1. 
Options  and  limited  partnerships  are  included 
iifithin  the  definition  of  an  equity  security. 


investment  grade  corporate  debt 
seciuities  to  meet  the  fair  access 
requirements  with  respect  to  that 
category.  The  Mimicipal  Securities 
Rulemaking  Board's  transaction 
reporting  plan  now  provides 
information  on  the  aggregate  trading  in 
municipal  securities.^*'  The  fair  access 
requirement  will  be  effective  for 
alternative  trading  systems  with  twenty 
percent  or  more  of  the  volume  in 
municipal  securities  on  April  21, 1999. 

Because  similar  information  for 
investment  grade  and  non-investment 
grade  corporate  debt,  however,  is  not 
currently  available,  the  fair  access 
requirements  in  Rule  301(b)(5)(D)  and 
(E)  will  not  be  made  effective  until  April 
1.  2000  with  the  expectation  that  further 
information  will  be  available  at  that 
time.2*»  The  Commission  is  deferring 
action  on  the  fair  access  standards  for 
alternative  trading  systems  trading  a 
substantial  portion  of  the  market  in 
foreign  corporate  debt  and  foreign 
sovereign  debt  until  such  time  as 
reliable  data  is  available  by  which 
alternative  trading  systems  may 
determine  their  relative  portion  of  the 
market. 

The  Commission  is  excluding  from 
the  fair  access  requirement  those 
alternative  trading  systems  that  match 
customer  orders  for  securities  with  other 
customer  orders,  at  prices  for  those 
same  securities  estabUshed  outside  such 
system.^*"  Thus,  regardless  of  their 
trading  volume,  systems  that,  for 
example,  match  customer  orders  prior  to 
the  market  opening  and  then  execute 
those  orders  at  the  opening  price  for  the 
securities  are  not  required  to  comply 
with  the  fair  access  requirement,  hi 
addition,  systems  that  match  unpriced 
orders  at  the  mid-point  of  the  bid  and 
ask,  or  at  a  value  weighted  average  or 
prices  on  another  market  are  not  subject 
to  the  fair  access  requirements.  The 
Commission,  however,  would  not 
consider  an  alternative  trading  system  to 
be  excluded  from  the  fair  access 
requirements  in  paragraph  (b)(5)  of  Rule 
301  if  that  system  priced  any  security 
traded  on  that  system  using  prices 
estabUshed  outside  such  system  for 
instruments  other  than  the  particular 
security  being  executed.  Therefore,  a 
system  would  not  be  excluded  if  it 
traded  options  or  other  derivatives 
based  on  prices  established  on  the 
primary  market  for  the  underlying 
security. 

Alternative  trading  systems  subject  to 
this  fair  access  requirement  must 


comply  with  the  requirements  in 
paragraph  (b)(5)(ii)  of  Rule  302. 
Specifically,  these  alternative  trading 
systems  must  establish  standards  for 
granting  access  to  trading  on  their 
systems,^^  and  maintain  these 
standards  in  their  records.*"  An 
alternative  trading  system  must  apply 
these  standards  fairly  and  is  prohibited 
from  unreasonably  prohibiting  or 
limiting  any  person  with  respect  to 
trading  in  any  equity  securities,  or  in 
certain  categories  of  debt  securities, 
when  that  trading  exceeds  the  twenty 
percent  volume  threshold.  For  example, 
the  Commission  will  consider  it  a  denial 
of  access  by  an  alternative  trading 
system  if  the  alternative  trading  system 
refuses  to  open  an  account  for  a 
customer,  thereby  denying  that 
customer  the  use  of  its  trading 
facilities. 252  In  addition,  if  an  alternative 
trading  system  grants,  denies  or  limits 
access  to  trading  to  any  person,  the 
alternative  trading  system  is  required  to 
keep  records  of  each  action,  including 
the  reasons  for  such  action.  ^'^  Each 
alternative  trading  system  will  also  be 
required  to  provide  a  list  of  all  grants, 
denials  or  limitations  of  access  to  the 
Commission  on  Form  ATS-R  each 
quarter.  For  each  grant,  denial  or 
limitation  of  access,  alternative  trading 
systems  must  provide  the  name  of  the 
person,  nature  and  efi^ective  date  of  the 
decision,  and  any  other  information  that 
the  alternative  trading  system  deems 
relevant.  For  denials  or  limitations  of 
access,  alternative  trading  systems  must 
provide  information  describing  the 
reasons  for  the  decision.  ***  For 
example,  if  an  applicant  has  a  relevant 
disciplinary  history,  has  insufficient 
financial  resources,  or  refuses  to  agree  to 
abide  by  the  rules  of  the  alternative 
trading  system,  an  alternative  trading 


2«'  See  supra  Section  FY. A.1  .d. 
"'  See  supm  note  146  (discussing  the  April  1, 
2000  effective  date). 
"•Rule  301(bK5)(iii),  17  CFR  242.301(b)(5)(iii). 


2>°  Several  commenters  agreed  with  the 
Commission  that  an  alternative  trading  system 
should  be  required  to  establish  standards  for 
granting  access  to  trading  in  its  system.  See  IBEX 
Letter  at  12:  Ashton  Letter  at  6;  SIA  Letter  at  4, 14. 

"»Rule  303(a)(l)(lii),  17  CFR  242.303(a)(l)(iii). 
The  Commission  expects  an  alternative  trading 
system  to  maintain  a  record  of  it*  standards  at  each 
point  in  time.  If  the  alternative  trading  system 
amends  or  modifies  its  access  standards,  the  records 
kept  should  reflect  historic  standards,  as  well  as 
current  standards. 

2"  Moreover,  if  an  alternative  trading  system 
requires  subscribers  to  open  an  account  with 
another  broker-dealer  with  which  the  alternative 
trading  system  has  a  clearing  arrangement,  the 
alternative  trading  system  is  res[>onsible  for 
ensuring  that  the  clearing  broker -dealer  does  not 
unfairly  deny  access  to  any  person.  Tlius,  the 
alternative  trading  system— as  part  of  its  agreement 
with  the  clearing  firm — must  ensure  that  the 
clearing  Arm  establishes  standards  for  customers 
opening  an  account  and  that  notices  are  sent  to  any 
prospective  customer  denied  an  account. 

"'Rule  301(b)(5)(ii).  17  CFR  242.301  (bMSMii). 

»"Rule  301(b)(5)(ii)(D).  17  CFR 
242.301(b)(5)(ii)(D). 
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system  should  include  such  reasons  in 
its  filing  with  the  Commission.  The 
Commission  intends  to  enforce  the  fair 
access  rules  by  reviewing  these  reports 
and  investigating  any  possible 
violations  of  the  rule.^ss 

The  fair  access  requirements  the 
Commission  is  adopting  today  are  based 
on  the  principle  that  qualified  market 
participants  should  have  fair  access  to 
the  nation's  securities  markets. 
Alternative  trading  systems  remain  fiee 
to  have  reasonable  standards  for  access. 
Such  standards  should  act  to  prohibit 
unreasonably  discriminatory  denials  of 
access.  A  denial  of  access  is  reasonable 
if  it  is  based  on  objective  standards.  For 
example,  an  alternative  trading  system 
may  establish  minimum  capital  or  credit 
requirements  for  subscribers.^se 
Similarly,  an  alternative  trading  system 
may  reasonably  deny  access  to  investors 
based  on  a  relevant,  unfavorable 
disciplinary  history.  In  addition,  an 
alternative  trading  system  could  allow 
institutional  subscribers  the  option  of 
refusing  to  trade  with  broker-dealer 
subscribers,  as  long  as  the  alternative 
trading  system  grants  this  option  to 
subscribers  based  on  objective  and  fairly 
applied  standards.  Provided  that  these 
or  other  standards  were  apphed 
consistently  to  all  subscribers,  an 
alternative  trading  system  woidd  be 
considered  to  be  granting  and  denying 
access  fairly.  A  denial  of  access  might 
be  unreasonable,  however,  if  it  were 
discriminatorily  applied  among  similar 


»»Rule  301(b)(9),  17  CFR  242.301(b)(9):  Form 
ATS-R,  17  CFR  249.638. 

*"For  example,  the  Commission  basTecognized 
thai  the  creditworthiness  of  a  counterparty  is  a 
legitimate  concern  of  market  participants.  See  Letter 
from  Richard  R.  Lindsey,  Director,  Division  of 
Market  Regulation,  SEC,  to  Richard  Grasso, 
Chairman  and  Chief  Executive  Officer,  NYSE,  dated 
Nov.  22. 1996  at  17.  The  Conunission  also  requested 
comment  on  what  might  be  appropriate  reasons  for 
an  alternative  trading  system  to  deny  market 
participants  access.  Most  commenters  also  stated 
that  objective  standards,  such  as  creditworthiness, 
would  be  appropriate,  provided  that  these 
standards  were  applied  in  a  non-discriminatory 
.  manner.  See  IBEX  Letter  at  12  (stating  that  credit- 
worthiness would  be  the  most  significant  standard); 
Id  Letter  at  4  (requesting  that  the  Conunission 
clarify  that  the  standards  for  access  can  take  into 
account  factors  that  are  relevant  to  credit  or  other 
forms  of  coujrterparty  risk);  SL\  Letter  at  14 
(recommending  that  the  Conunission  allow 
alternative  trading  systems  to  limit  access  to  any 
category  of  its  choosing,  provided  that  the 
standands  are  not  applied  in  a  discriminatory 
manner,  and  stating  that  an  alternative  trading 
system  should  be  permitted  to  select  its  standards, 
publish  them,  and  apply  them  as  stated  in  a  non- 
discriminatory manner);  TBMA  Letter  at  26 
(requesting  that  the  Commission  clarify  that  an 
alternative  trading  system  would  still  be  allowed  to 
set  standards  describing  the  customers  with  whom 
it  wishes  to  do  business,  provided  its  standards  are 
applied  in  a  non-discriminatory  manner).  See  also 
OpIiMark  Letter  at  4.  n.8  (stating  that  non- 
subscribers  who  wished  to  become  subscribers 
should  not  be  "unreasonably  denied"). 


subscribers  or  if  it  were  based  solely  on 
the  trading  strategy  of  a  potential 
participant. 

The  proposed  rules  included  a  right  of 
appeal  to  the  Commission  of  any  denial 
or  limitation  of  access,  as  well  as  a 
requirement  that  an  alternative  trading 
system  notify  a  person  denied  or  limited 
access  of  their  right  of  appeal.  The 
Commission  has  decided  not  to  adopt 
these  provisions.  The  Commission  is 
concerned  that  such  a  right  of  appeal 
would  prove  burdensome  to  the 
alternative  trading  system,  the  party 
denied  or  limited  access,  and 
Commission  staff.  In  addition, 
commenters  generally  approved  of  the 
goals  of  fair  access,  but  were  not 
supportive  of  providing  a  right  of  appeal 
to  the  Commission. 

(iii)  Response  to  Comments 

Commenters  who  addressed  the 
proposed  fair  access  requirement 
generally  agreed  with  the  Commission's 
goal  of  ensuring  that  alternative  trading 
systems  with  significant  volume 
establish  criteria  for  fairly  determining 
access..257  Yv/o  commenters,  for  various 
reasons,  did  not  believe  that  a 
requirement  ensuring  fair  access  by 
alternative  trading  systems  was 
necessary.25«  Another  commenter 
argued  that  alternative  trading  systems 
that  do  not  display  to  subscribers 
should  not  be  required  to  grant  access 
to  non-subscribers.2" 

The  Commission  solicited  comment 
on  the  level  of  volume  at  which  fair 
access  requirements  should  be  applied. 
Of  those  commenters  who  addressed  the 
Commission's  proposed  threshold  of 
twenty  percent,  tlnee  believed  that  the 
level  should  be  raised,^*"  two  believed 
it  should  be  lowered,28i  and  one 
believed  twenty  percent  was 


^"  See,  e.g..  IBEX  Letter  at  12  (stating  that 
reasonable  credit  or  capital  requirements  or  past 
bad  faith  dealings  should  be  the  only  basis  for 
denying  access);  Ashton  Letter  at  6  (arguing  that 
alternative  tradmg  systems  should  be  required  to 
provide  equivalent  access  through 
nondiscriminatory  system  fees). 

"•  See  TBMA  Letter  at  26  (staUng  that  it  would 
support  a  fair  access  requirement  for  exchanges,  but 
not  for  alternative  trading  systems);  K2  Letter  at  4 
(stating  that  it  was  not  aware  of  any  material 
barriers  to  entry  to  the  existing  ECNs,  and  so  did 
not  believe  that  the  fair  access  requirement  was 
necessary). 

^"  OptiMark  Utter  at  4. 

*•<»  See  TBMA  Letter  at  22-23  (recommending 
that  the  threshold  level  be  raised  to  thirty-five 
percent  to  avoid  capturing  insignificant  market 
participanu,  particularly  in  regard  to  the  bond 
market);  SIA  Letter  at  3-4  (recommending  that  the 
threshold  level  be  raised  to  forty  percent);  IQ  Letter 
at  4  (recommending  raising  the  threshold  level  to 
fifjy  percent). 

«"  See  IBEX  Letter  at  12  (recommending  that  the 
threshold  level  be  lowered  to  ten  percent); 
American  Century  Letter  at  3. 


appropriate.262  One  of  the  commenters 
that  recommended  the  Commission 
lower  the  threshold  from  twenty  percent 
stated  that  fair  access  should  be  ensured 
regardless  of  volume,  because  volume 
levels  are  subject  to  variation  over  time, 
and  because  unfair  denials  of  access  by 
even  small  systems  could  make  access 
to  quotes  in  illiquid  securities 
particularly  difficuh.^ea 

The  Commission  agrees  with  this 
commenter  that  fair  access  is  an 
important  element  of  fair  markets. 
Nevertheless,  in  balancing  the  need  for 
fair  access  with  the  costs  that  may  be 
associated  with  such  a  requirement,  the 
Commission  believes  that  a  twenty 
percent  threshold  strikes  the  right 
balance.  As  discussed  above,  the  rules 
the  Commission  is  adopting  today 
require  that  an  alternative  trading 
system  subject  to  Regulation  ATS 
comply  with  fair  access  requirements  if. 
during  at  least  four  of  the  preceding  six 
months,  the  alternative  trading  system 
accounted  for  twenty  percent  or  more  of 
the  average  daily  share  volume  in  any 

equity  security  or  certain  categories  of 
debt.2»4 

The  Commission  also  requested 
comment  on  whether  persons  denied 
access  to  an  alternative  trading  system 
should  have  the  right  to  appe^  this 
action  to  the  Commission,  what  form 
the  appeal  should  take,  and  what  the 
appropriate  standard  for  Commission 
review  should  be.  Five  comment  letters 
directly  addressed  the  Issue  of  appeal  to 
the  Commission  of  denials  of  access. 

One  commenter  favored  a  right  to 
appeal  a  denial  of  access,  but  stated  that 
the  appeal  process  should  begin  at  the 
SRO  level.2»s  This  commenter  stated 
that  appeal  to  the  Commission  should 
occur  only  if  the  SRO  falls  to  resolve  the 
dispute.  Another  commenter,  similarly, 
stated  that  it  believes  denials  or 
limitations  of  access  should  be  handled 
through  current  SRO  complaint  and 
disciplinary  procedures,  rather  than 
throi^  procedures  used  to  appeal  SRO 
determinations  to  the  Commission.  This 
commenter  stated  that  it  believes  formal 
Commission  procedures  could  blur  the 
allocation  of  supervisory  authority  over 
broker-dealers  and  could  lead  to 
duplicative  or  inconsistent  review 
proceedings  in  some  cases.  Moreover, 
this  commenter  was  concerned  that  a 


»"  NASD  Letter  at  12  (stating  that  twenty  percent 
is  an  appropriate  level). 

'•'  American  Century  Letter  at  3. 

="  Rule  301(b)(5)(i).  17  CFR  242.301(b)(5)(i). 

"» IBEX  Letter  at  13.  See  also  IQ  Latter  at  4 
(stating  that  the  Commission  should  not  provide  a 
right  to  appeal  denial  of  access,  but  that  complaints 
should  be  handled  as  any  other  complaint  against 
broker-dealers  were  handled:  through  tho 
appropriate  SRO  or  the  Commission). 


Federal  Register / Vol.  63,  No.  245 /Tuesday,  December  22,  1998 /Rules  and  Regulations        70875 


r  { ;ht  to  appeal  to  the  Commission  could 
l(i  id  to  the  frequent  filing  of  frivolous  or 
vexatious  complaints  against  the  broker- 
d  (laler,  thereby  impeding  its  ability  to 
sc  reen  out  potentially  imqualifled 
customers.266  As  discussed  above,  the 
Conunission  has  decided  not  to  adopt 
t  le  proposed  right  of  appeal  to  the 
C;<immission. 

One  commenter  opposed  a  right  to 
aj  ipeal  denial  of  access,  on  the  basis  that 
re  was  no  need  for  it.  If,  however,  the 
mmission  did  implement  its  proposal 
provide  those  denied  access  with  the 
it  to  appeal  to  the  Commission,  this 
immenter  recommended  that  the 
immission  ensure  that  this  process  did 
libt  become  a  means  to  dictate  with 
whom  a  proprietary  system  may 
qontract  and  that  the  allowable  relief  not 
be  so  expansive  as  to  allow  the 
Commission  to  alter  the  alternative 
trading  system's  pubUshed  access 
^t^dards.26' 

Capacity,  Integrity,  and  Security 
iandards 

As  discussed  in  the  Proposing 
lease,2ea  in  November  1989  and  May 
1091,  the  Commission  published  two 
]^t>licy  statements  regarding  the  use  of 
tjachnology  in  the  securities  markets.  ^^ 
l^ese  policy  statements  established  the 
9^tomation  review  program  and  called 
for  the  SROs  to  establish,  on  a  voluntary 
bftsis,  comprehensive  planning,  testing, 
^d  assessment  programs  to  determine 
Systems'  capacity  and  vulnerability.  The 
Gommission  recommended  that  SROs: 
(1)  establish  current  and  futiu«  capacity 
eitimates;  (2)  conduct  capacity  stress 
tests;  and  (3)  obtain  annual  independent 
assessments  of  systems  to  determine 
whether  they  can  perform 
adequately.^'**  In  addition,  the 
Gommission  staff  conducts  oversight 
i|views  of  the  SROs' systems 
operations.  All  SROs  currently 
J)prticipate  in  the  Commission's 
Automation  review  program,  which  has 
been  a  significant  force  in  stimulating 


the  SROs  to  upgrade  their  systems 
technology.^'' 

The  automation  review  program  was 
established  because  of  "the  impact  that 
systems  failures  have  on  pubUc 
investors,  broker-dealer  risk  exposiue, 
and  market  efficiency."  ^'z  While  this 
program  did  not  directly  apply  to 
alternative  trading  systems,  the 
Commission  noted  that  all  broker- 
dealers  should  engage  in  systems  testing 
and  use  the  policy  statement  as  a 
guideline.2'3  Because  some  alternative 
trading  systems  now  account  for  a 
significant  share  of  trading  in  the  U.S. 
securities  markets,  failures  of  thefr 
automated  systems  have  as  much  of  a 
potential  to  disrupt  the  securities 
markets  as  failures  of  SROs'  automated 
systems.  For  this  reason,  the 
Commission  proposed  to  require 
alternative  trading  systems  with 
significant  volume  to  meet  certain 
systems  capacity,  integrity,  and  security 
standards.^'*  The  proposed 
requirements  were  similar  to  those 


'Instinet  Letter  at  19. 
|w  SIA  Letter  at  14-15.  See  also  TBMA  Letter  at 

**■  See  Proposing  Release,  supra  note  3,  at 
ion  in.A.2.e. 

Insecurities  Exchange  Act  Release  No.  27445 

lov.  16, 1989),  54  FR  48704  ("ARP  I");  Securities 
ige  Act  Release  No.  29185  (May  9, 1991),  56 
22489  ("ARP  11").  ARP  I  and  ARP  n  Were 
published  in  response  to  operational  difficulties 
experienced  by  SRO  aiitomated  systems  during  the 
October  1987  market  break,  "fhese  releases 
predicted  future  capacity  requirements,  emphasized 
he  need  to  maintain  accurate  trade  and  quote 
i|formatiop,  and  discussed  the  degree  to  which 
:^mputer  automation  has  become,  and  is  likely  to 
ncrease  as,  an  integral  part  of  securities  trading. 

170  ARP  0,  supra  note  269,  set  forth  guidance 
3  mceming  the  nature  of  these  independent 
1  vieMfs. 


2"  The  Commission  notes  that  the  United  States 
General  Accounting  OfRce  ("GAG")  has  conducted 
several  studies  on  the  subject  of  computer  systems 
and  their  role  in  the  Tinancial  markets.  Generally, 
the  GAG  has  recommended  that  the  Commission 
take  steps  to  improve  systems  capacity,  integrity, 
and  security.  See  GAO,  Stronger  System  Controls 
and  Oversight  Needed  to  Prevent  NASD  Computer 
Outage  (Dec.  1994)  (regarding  Nasdaq  system 
outages);  GAO,  Stock  Markets:  Information  Vendors 
Need  SEC  Oversight  to  Control  Automation  Risks 
(]an.  1992)  (regarding  risk  assessments  of  automated 
operations  of  stock  market  information 
dissemination  vendors);  GAO,  Computer  Security 
Controls  at  Five  Stock  Exchanges  Ned 
Strengthening  (Aug.  1991)  (re^rding  systems 

related  risks  at  stock  markets):  GAO.  Active   

Oversight  of  Market  Automation  by  SEC  and  CFTC 
Needed  (Apr.  1991)  (regarding  automation  risks  of 
the  securities  and  futures  markets);  GAO,  Tighter 
Computer  Security  Needed  ()an.  1990)  (regarding 
the  Common  Message  Switch  System  and  the 
Intermarket  Trading  System  operated  by  the 
Securities  Industry  Automation  Corporation  and  the 
Nasdaq  system  operated  by  the  NASD). 

2'2  ARP  I.  supra  note  269.  54  FR  at  48705;  ARP  ' 
n,  supra  note  269,  56  FR  at  22490. 

2'3  See  ARP  I,  supra  note  269,  54  FR  at  48706, 
at  n.17;  ARP  II.  supra  note  269, 56  FR  at  22493,  at 
n.l5. 

>'«  With  regards  to  system  capacity,  integrity,  and 
security  standards,  the  Conunission  notes  that 
during  the  past  year,  Instinet,  Island,  Bloomberg, 
and  Archipelago  (operated  by  Terra  Nova)  have  all 
experienced  system  outages  due  to  problems  with 
their  automated  systems.  On  a  number  of  occasions, 
ECNs  have  had  to  stop  disseminating  market  maker 
quotations  in  order  to  keep  from  closing  altogether, 
including  during  the  market  decline  of  October 
1997  when  one  significant  ECN  withdrew  its  quotes 
from  Nasdaq  because  of  lack  of  capacity.  Similarly, 
a  major  interdealer  broker  in  non^exempt  securities 
experienced  serious  capacity  problems  in 
processing  the  large  number  of  transactions  in 
October  1997  and  had  to  close  down  temporarily. 
As  a  result,  the  Commission  believes  that  the 
volume  thresholds  discussed  above  are  necessary  to 
ensure  that  trading  systems  have  developed  systems 
capacity,  integrity,  and  security  standards  that  are 
adequate  to  prevent  such  system  outages. 


standards  SROs  currently  follow  under 
the  automation  review  program. 

(i)  Application  of  Capacity,  Integrity, 
and  Security  Standards 

The  Commission  is  adopting 
Exchange  Act  Rule  301(b)(6)  to  reduce 
the  likelihood  that  alternative  trading 
systems  that  play  a  significant  role  in 
our  national  market  system  will  disrupt 
the  securities  markets  due  to  failures  of 
their  automated  systems.  This  rule 
requires  alternative  trading  systems 
trading  twenty  percent  or  more  of  the 
volume  in  any  equity  security  or  in 
certain  categories  of  debt  securities  ^^ 
to  comply  with  standards  regarding  the 
capacity,  integrity,  and  security  of  their 
automated  systems.  As  for  the  fair 
access  requirements  discussed  above, 
the  volume  thresholds  are  on  a  security- 
by-security  basis  for  equity  securities. 
Accordin^y,  if  any  one  equity  security 
traded  on  an  alternative  trading  system 
accounts  for  more  than  twenty  percent 
of  the  total  share  volume  in  that  security 
during  four  of  the  preceding  six  months, 
the  alternative  trading  system  is 
required  to  meet  the  capacity,  integrity^ 
and  security  requirements  for  that 
security,  although  in  practice  this  may 
cause  compliance  with  the  standards  for 
all  securities  traded  in  that  system.  With 
respect  to  debt  securities,  an  alternative 
trading  system  is  required  to  meet  the 
systems  capacity,  integrity,  and  security 
standards  if  it  trades  twenty  percent  or 
more  of  the  volume  during  four  of  the 
preceding  six  months  in  any  of  the 
following  categories:  municipal 
securities,  non-investment  grade 
corporate  debt,  and  investment  grade 
corporate  debt.*'* 

iJie  Municipal  Securities  Rulemaking 
Board's  transaction  reporting  plan  now 
provides  information  on  the  aggregate 
trading  in  municipal  securities.  *" 
Because  similar  information  for 
investment  grade  and  non-investment 
grade  corporate  debt,  however,  is  not 
currently  available,  the  system  capacity, 
integrity,  and  security  requirements  in 
Rule  301(b)(6)(D)  and  (E)  virill  not  be 
made  effective  until  April  1,  ZOOO.*'" 
The  Commission  is  deferring  action  on 
the  system  reliability  standards  for 
alternative  trading  systems  trading  a 
substantial  portion  of  the  market  in 
foreign  corporate  debt  and  foreign 


"'  Rule  301(b)(6)  applies  to  the  same  categories 
of  debt  securities  as  Rule  301(b)(S).  discussed  supra 
note  248  and  accompanying  text.  Specincally,  the 
categories  are  investment  grade  corporate  debt 
securities,  non-investment  grade  corporate  drtu 
securities,  and  municipal  securities.  17  CFR 
242.301(b)(6). 

"*  See  supra  Section  IV.A.2.d. 

"'  See  supni  Section  IV.A-l.e. 

>'•  See  supra  note  146  (discussinx  the  April  1, 
2000  effective  date). 
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sovereign  debt  until  such  time  as 
reliable  data  is  available  by  which 
alternative  trading  systems  may 
determine  their  relative  portion  of  the 
market. 

As  for  the  fair  access  requirement,  the 
Commission  is  excluding  from  the 
systems  capacity,  integrity,  and  security 
requirement  those  alternative  trading 
systems  that  match  customer  orders  for 
securities  with  other  customer  orders,  at 
prices  for  those  same  seciirities 
established  outside  such  system.^^' 
Thus,  regardless  of  their  trading  volume, 
systems  that,  for  example,  match 
customer  orders  prior  to  the  market 
opening  and  then  execute  those  orders 
at  the  opening  price  for  the  seciuities 
are  not  required  to  comply  with  these 
systems  reUabiUty  requirements.  In 
addition,  systems  that  match  unpriced 
orders  at  the  mid-point  of  the  bid  and 
ask,  or  at  a  value  weighted  average  or 
prices  on  another  market  are  not  subject 
to  the  fair  access  requirements.  The 
Commission,  however,  would  not 
consider  an  alternative  trading  system  to 
be  excluded  from  the  requirements  in 
paragraph  (b)(6)  of  Rule  301  if  that 
system  priced  any  security  traded  on 
that  system  using  prices  established 
outside  such  system  for  instruments 
other  than  the  particular  security  being 
executed.  Therefore,  a  system  would  not 
be  excluded  if  it  traded  options  or  other 
derivatives  based  on  prices  estabUshed 
on  the  primary  market  for  the 
underlying  seciirity. 

An  alternative  trading  system  that 
meets  these  volume  thresholds  will  be 
required  to:  (1)  Establish  reasonable 
current  and  future  capacity  estimates; 
(2)  conduct  periodic  capacity  stress  tests 
of  critical  systems  to  determine  such 
system's  ability  to  process  transactions 
in  an  accurate,  timely,  and  efficient 
maimer;  (3)  develop  and  implement 
reasonable  procediu«s  to  monitor 
system  development  and  testing 
methodology;  (4)  review  the 
vulnerability  of  its  systems  and  data 
center  computer  operations  to  internal 
and  external  threats,  physical  hazards, 
and  natural  disasters;  and  (5)  establish 
adequate  contingency  and  disaster 
recovery  plans.  An  alternative  trading 
system  is  required  to  meet  these 
proposed  standards  with  reelect  to  all 
its  systems  that  support  order  entry, 
order  handling,  execution,  order 
routing,  transaction  reporting,  and  trade 
comparison  in  the  particular  security.^^ 
In  addition,  ahemative  trading  systems 
subject  to  this  provision  are  required  to 
notify  the  Commission  staff  of  material 


systems  outages  and  material  systems 
changes.  28^  This  information  will  enable 
Commission  staff  to  better  imderstand 
the  operation  of  the  alternative  trading 
system  and  to  identify  potential 
problems  and  trends  that  may  require 
attention. 

Finally,  under  Regulation  ATS, 
alternative  trading  systems  that  meet  the 
volume  levels  set  forth  above  are 
required  to  perform  an  annual 
independent  review  of  the  systems  that 
support  order  entry,  order  handling, 
execution,  order  routing,  transaction 
reporting  and  trade  comparison.^*^  As 
discussed  in  greater  detail  in  the 
Commission's  May  1991  Policy 
Statement,^"^  an  independent  review 
should  be  performed  by  competent, 
independent  audit  personnel  following 
established  audit  procedures  and 
standards.  If  internal  auditors  are  used 
by  an  alternative  trading  system  to 
complete  the  review,  these  auditors 
should  comply  with  the  standards  of  the 
Institute  of  Internal  Auditors  and  the 
Electronic  Data  Processing  Auditors 
Association  ("EDPAA").  If  external 
auditors  are  used,  they  should  comply 
with  the  standards  of  the  American 
Institute  of  Certified  Public  Accountants 
("AICPA")  and  the  EDPAA. 

(ii)  Response  to  Comments 

In  the  Proposing  Release,^'**  the 
Commission  requested  comment  on  its 
proposal  to  require  significant 
alternative  trading  systems  to  satisfy 
systems  capacity,  integrity,  and  security 
standards.  While  most  commenters  did 
not  specifically  address  this  proposed 
requirement,  those  that  did  comment 
generally  supported  it.^"' 

The  Comnussion  asked  whether  the 
twenty  percent  volume  threshold 
proposed  was  appropriate.  In  this 
regard,  the  NASD  supported  the  twenty 
percent  proposed  volume  threshold. 2«« 
Two  other  commenters,  however, 
suggested  that  the  Cmnmission's 
proposed  threshold  was  too  low.**' 
Specifically,  one  of  these  commenters 
argued  that  the  Commission  should 
raise  the  volume  threshold  from  twenty 


"•Rule  301(b)(6)(iii),  17  CFR  242.301(b)(6)(iii). 
»«Rule  301(b)(6)(ii)(AHF).  17  CFR 
242.301  (bHSHiiXAHF). 


«"  Rule  301(b)(8){ii)(G),  1 7  CFR 
242.301(b)(6)(ii)(G). 

""Rule  301(bH6),  17  CFR  242.301(b)(6). 
Regulation  ATS  also  requires  alternative  trading 
systems  to  preserve  documentation  relating  to  their 
effotti  to  meet  the  requirements  of  this  rule.  See 
Rule  303(a)(l)(iv),  17  CFR  242.303(a)(iv). 

»"  See  ARP  n,  supra  note  269. 

^**  See  Proposing  Release,  supra  note  3,  «t 
Section  III.A.2.e. 

'<"  See  Ashton  Letter  at  5;  NASD  Letter  at  11; 
TBMA  Letter  at  27  (but  only  if  a  system  plays  some 
role  in  price  discovery  such  as  a  traditional 
exchange  does). 

"•NASD  Letter  at  11. 

"'  See  TBMA  Letter  at  22-23:  SIA  Letter  at  1 3. 


percent  to  thirty-five  percent  to  avoid 
including  debt  market  participants  with 
no  significant  role  in  price  discovery. 
This  commenter  stated  that,  given  the 
decentralized  and  fungible  nature  of  the 
debt  markets,  an  alternative  trading 
system  trading  debt  securities  would 
need  twenty  percent  or  more  of  the 
relevant  market  to  materially  affect  the 
markets  in  the  manner  in  which  the 
Commission  is  concerned.*""  Another 
coinmenter,  similarly,  suggested  that 
these  requirements  not  be  imposed  until 
an  alternative  trading  system  had  forty 
percent  of  the  market  in  any  security.  In 
addition,  before  the  capacity,  integrity, 
and  security  requirements  are  triggered, 
this  commenter  recommended  that  any 
security  (or  category  of  debt)  in  which 
the  alternative  trading  system  reached 
forty  percent  of  aggregate  daily  volume 
also  represent  twenty  percent  or  more  of 
the  alternative  trading  system's  overall 
trading  activity.*"*  One  commenter, 
however,  argued  that  the  Commission's 
proposed  threshold  was  too  high,  and 
that  it  should  instead  be  applicable  to 
alternative  trading  systems  with  one 
percent  of  the  consolidated  volume  in  a 
category  of  equity  securities,  such  as 
listed  or  Nasdaq  securities.*^ 

In  addition,  while  the  ICI  stated  its 
belief  that  competitive  pressures  will 
generally  suffice  to  ensure  that 
alternative  trading  systems  have  the 
capacity  to  execute  trades  in  a  timely 
manner,  the  ICI  also  stated  that  it  would 
not  oppose  such  requirements  as  long  as 
the  Commission  applied  them  in  a 
flexible  manner  and  did  not  dictate  how 
alternative  trading  systems  structiuB 
their  operations.*** 

The  Commission  believes  that 
alternative  trading  systems  that  have  a 
significant  role  in  the  maiiietplace 
should  be  able  to  handle  reasonably 
foreseeable  volume  sui;ges  and  be 
prepared  for  reasonably  anticipated 
future  volume  increases.  As  a  result,  the 
Commission  continues  to  believe  that 
the  volume  thresholds  above  are 
appropriate.  Investors  and  other  market 
participants  increasingly  rely  on 
alternative  trading  systems  to  buy  and 
sell  securities.  The  diility  of  these 
markets  to  meet  the  demands  of  market 
participants  is  directly  related  to  the 
reliability  of  their  automated  systems. 
The  Commission  realizes  that 
alternative  trading  systems  have 
significant  business  incentives  to  ensure 
that  their  systems  have  adequate 
capacity  so  that  participants'  orders  do 
not  experience  unnecessary  delays.  The 


»"  See  TBMA  Utter  at  22-23. 
»•»  SIA  Letter  at  13. 
*•»  Ashton  Letter  at  5. 
**>  K3  Letter  at  4. 
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8 1  Items  capacity,  integrity,  and  security 
r  ies  are  intended  as  a  back-up  to 
e  Jsure  that  alternative  trading  systems 
tliat  have  a  significant  role  in  the  market 
maintain  sufficient  systems  and 
procedvues  to  minimize  the  effects  of 
potential  systems  problems  in  the 
ii^ndary  markets. 

£  iExamination.  Inspection,  and 

Ivestigations  of  Subscribers 
The  Commission  proposed  that  an 
temative  trading  system  be  required  to 
Cooperate  with  the  Commission's  or  an 
SHO's  inspection,  examination,  or 
iAvestigation  of  the  alternative  trading 
system  or  any  of  the  alternative  trading 
^stem's  subscribers.  Presently,  the 
dommission  has  the  authority  to  inspect 
ipd  examine  any  member  of  any 
a  ational  securities  exchange  or  any 
n  ational  securities  association  directly. 
Ifhis  is  because  all  such  members  are 
t  roker-dealers.  Alternative  trading 
s  ^sterns,  however,  also  could  have 
c  ertain  other  subscribers,  such  as 
i  nstitutions  or  individuals,  to  which  the 
t  k)mmission's  inspection  authority  does 
I  lot  extend.  Because  alternative  trading 
I  ystems  could  be  used  by  subscribers  to 
1  nanipulate  the  market  in  a  security  .^'^ 
i  I  is  imperative  that  alternative  trading 
!  ystems  cooperate  in  all  inspections, 
( ixaminations.  and  investigations. 
,  Uthough  neither  the  Commission  nor 
I  he  SROs  has  the  authority  to  directly 
aspect  non-broker-dealer  subscribers  of 
iltemative  trading  systems,  any  relevant 
lading  information  involving  such 
nibscribers  would  be  maintained  by  the 
dtemative  trading  system  under  its 
»cordkeeping  requirements,  and  woidd 
)e  required  to  be  made  available  upon 
»quest  to  its  SRO  or  the  Commission. 
Jnder  the  rules  the  Commission  is 
adopting  today,  an  alternative  trading 
system's  exemption  from  exchange 
registration  is  conditioned  on  it 
cooperating  with  the  Commission's  or 
an  SRO's  inspection,  examination,  or 
investigation  of  the  alternative  trading 
system  or  any  of  its  subscribers.^B^ 

g.  Recordkeeping 

The  Commission  proposed  that 
alternative  trading  systems  be  required 
to  keep  certain  records.  The 
Commission  is  adopting  these 
recordkeeping  requirements  as 
proposed.  As  adopted.  Regulation  ATS 
requires  alternative  trading  systems  to 
make  and  keep  the  records  necessary  to 


create  a  meaningful  audit  trail.^** 
Specifically,  alternative  trading  systems 
are  required  to  maintain  daily 
summaries  of  trading  and  time- 
sequenced  records  of  order  information, 
including  the  date  and  time  the  order 
was  received,  the  date,  time,  and  price 
at  which  the  order  was  executed,  and 
the  identity  of  the  parties  to  the 
transaction.  In  addition,  alternative 
trading  systems  are  required  to  maintain 
a  record  of  subscribers  and  any 
affiUations  between  subscribers  and  the 
alternative  trading  system. 2«5  While 
some  of  the  information  that  is  required 
by  the  Regulation  ATS  will  also  be 
required  under  the  NASD's  Order  Audit 
Trail  System  ("OATS"),^**  OATS  is  an 
NASD  rule  and  does  not  cover  all 
seciuities  traded  through  alternative 
trading  systems. 

These  recordkeeping  requirements 
also  require  alternative  trading  systems 
to  keep  records  of  all  notices  provided 
to  subscribers,  including  notices 
addressing  hours  of  operation,  system 
malfunctions,  changes  to  system 
procediues.  and  instructions  pertaining 
to  access  to  the  alternative  trading 
system.28'  In  addition,  alternative 
trading  systems  are  required  to  keep 
dociunents  made  (if  any)  in  the  coiuse 
of  complying  with  the  systems  capacity, 
integrity,  and  security  standards  in  Rule 
301(b)(6).  These  documents  include  all 
reports  to  an  alternative  trading  system's 
senior  management,  and  records 
concerning  current  and  futiu«  capacity 
estimates,  the  resuhs  of  any  stress  tests 
conducted,  procedmes  used  to  evaluate 
the  anticipated  impact  of  new  systems 
when  integrated  with  existing  systems, 
and  records  relating  to  arrangements 
made  with  a  service  bureau  to  operate 
any  automated  systems.  These  records 
will  allow  the  Commission  to  examine 
whether  alternative  trading  systems  are 
complying  with  the  requirements  under 
Proposed  Rule  301(b)(6).  FinaUy.  an 
alternative  trading  system  subject  to  the 
fair  access  requirements  discussed 
above  is  required  to  keep  a  record  of  its 
access  standards.  2"* 

Regulation  ATS  requires  that  these 
records  be  kept  for  at  least  three  years, 
the  first  two  years  in  an  easily  accessible 
place.  Some  records,  such  as 
partnership  articles  and  articles  of 
incorporation,  must  be  kept  for  the  life 
of  the  alternative  trading  system.^** 
Alternative  trading  systems  are 


permitted  to  keep  records  in  any  form 
broker-dealers  are  permitted  to  keep 
records  under  Rule  17a-4(f)  under  the 
Exchange  Act.'oo 

The  Gammission  recognizes  'hat 
alternative  trading  systems  suoject  to 
Regulation  ATS  are  subject  to  the 
recordkeeping  requirements  for  broker- 
dealers  under  Rules  17a-3  and  17a-4  of 
the  Exchange  Act.«»  which  may  require 
that  some  of  the  same  records  be  made 
and  kept.  Regulation  ATS  does  not 
require  an  alternative  trading  system  to 
duplicate  trading  records  maintained  in 
the  course  of  its  normal  recordkeeping 
operations,  provided  that  the  alternative 
trading  system  can  sort  and  retrieve 
system  records  separately  upon  request. 
In  addition,  as  broker-dealers  are 
currently  permitted  to  do.^oz  Regulation 
ATS  permits  an  alternative  trading 
system  to  retain  a  service  bureau, 
depository,  or  other  recordkeeping 
service  to  maintain  required  records  on 
behalf  of  the  alternative  trading  system 
as  long  as  the  designated  party  agrees  to 
make  the  records  available  to  the 


Commission  upon  request.^' 

The  Commission  solicited  comment 
on  these  recordkeeping  requirements.  In 
general,  the  comments  received  on  this 
provision  were  mixed.  Two  commenters 
supported  requiring  alternative  trading 
systems  to  keep  the  records  necessary  to 
create  a  meaningful  audit  trail.  ^<**  On 
the  other  hand,  one  commenter 
expressed  concern  that  the 
Commission's  proposal  would  impose 
the  same  recordkeeping  requirements  on 
both  small  and  large  alternative  trading 
systems.  Instead,  this  commenter  argued 
that  smaller  systems  should  be  subject 
to  none  or  only  minimal  regulation 
generally,  and  that  even  the 
recordkeeping  requirements  may  serve 
as  a  significant  barrier  to  market  entry 
and  innovation.^* 

The  Commission  believes  that,  for  the 
most  part,  the  records  it  is  requiring 
alternative  trading  systems  to  make  and 
keep  are  records  that  alternative  trading 


»«The  Commission  is  aware  of  several  incidents 
involving  the  manipulation  of  quotations  through 
alternative  trading  systems.  The  participants  who 
engaged  in  the  manipulation  were  able  to  profit  as 
a  result.  See  supra  note  5. 

2»»Rule  301(b)(7).  17  CFR  242.301(b)(7). 


2*"  Rule  301(b)(8).  17  CFR  242.301(b)(8). 
2»Rule  302(a).  17  CFR  242.302(a). 
2«*  Securities  Exchange  Act  Release  No.  39729 
(Mar.  6. 1998),  63  FR  12559  (Mar.  13, 1998). 
zwRule  303(aMl)(ii).  17CFR242.303(a)(l)(ii). 
i^  See  supra  Section  IV.A.2.d. 
»"Rule  303(a)(2).  17  CFR  242.303(a)(2). 


«»Rule  303(b).  17  CFR  242.303(b).  Rule  17a-i(f) 
provides  for  the  maintenance  of  records  on 
microfilm,  microfiche,  or  electronic  storage  media. 
The  Commission  recognizes  that  alternative  trading 
systems  may  generate  much  of  the  information  in 
electronic  form  and  generally  may  wish  to  keep 
records  in  electronic  format.  17  CFR  240.17a-*(f). 
«»  17  CFR  240.178-3  and  17  CFR  240.17a-4. 
»» 17  CFR  240.1 7a-4(i). 
JO'  Rule  303(d).  17  CFR  242.303(d). 
*o*Seeia  Letter  at  4;  Ashlon  Letter  p.  5. 
JOSTHMA  Letter  at  16.  TBMA  suggested 
exerhpting  alternative  trading  systems  that  do  not 
exceed  fifteen  percent  of  the  relevant  market  from 
Regulation  ATS  and.  thus,  from  the  recordkeeping 
requiremenU.  TBMA  sUted  that  the  additional 
recordkeeping  requirements  would  not  provide  the 
Commission  significant  new  information  beyond 
what  is  currently  included  within  L-roker-dealer 
recordkeeping  requirements.  Id. 
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systems  would  otherwise  keep  as  part  of 
their  business,  and  that  therefore  these 
requirements  will  not  place  undue 
burdens  upon  ahemative  trading 
systems.  In  addition,  the  Commission 
beheves  that  the  highly  automated 
natiue  of  alternative  trading  systems 
will  help  facilitate  the  construction  and 
maintenance  of  an  audit  trail.  The 
Commission  also  believes  that  these 
recordkeeping  requirements  are 
necessary  to  permit  surveillance  and 
examination  to  help  assure  fair  and 
orderly  markets. 

One  commenter  recommended  that  an 
alternative  trading  system's  records  and 
reports  only  be  available  to  an 
alternative  trading  system's  SRO  on  a 
confidential,  need-to-know  basis. ^o* 
Regulation  ATS  provides  that 
alternative  trading  systems  are  required 
to  permit  inspections  and  examinations 
of  their  records  by  the  Commission  or 
the  SRO  of  which  they  are  a  member.^"' 
The  Commission  noted  in  the  Proposing 
Release  that,  while  potential  conflicts  of 
interest  in  overseeing  alternative  trading 
systems  may  arise,  the  Commission 
beheves  these  conflicts  can  be  managed 
using  the  Commission's  oversight 
authority.  The  Commission  also 
recognisied  that  some  market 
participants  might  be  concerned  that 
SROs  could  abuse  their  regulatory 
authority,  but  noted  that  the 
Commission  has  oversight  responsibility 
over  SROs  to  prevent  such  activity.  In 
this  regard,  the  Commission  expects 
SROs  to  carefully  assess,  and  revise 
where  necessary,  their  internal  policies 
and  procedures  for  protecting  the 
confidentiality  of  sensitive  information 
obtained  in  the  course  of  fulfilling  their 
SRO  regulatory  responsibilities.^^" 

Finally,  one  commenter  asked  that  the 
Commission  consider  the  relationship  of 
any  new  recordkeeping  requirements 
with  apphcable  SRO  recordkeeping 
rules,  such  as  the  NASD's  recently- 
adopted  0ATS.309  The  Commission 
notes  that,  while  some  of  the 
information  required  by  Regulation  ATS 
wiU  also  be  required  by  SRO  rules,  such 
rules  do  not  have  the  same  scope  and 


are  not  designed  to  meet  the  same  goals. 
Moreover,  SRO  rules  may  not  apply  to 
all  alternative  trading  system  activities. 
In  addition,  the  Commission  is  only 
requiring  that  records  of  certain 
information  be  made  and  kept,  but  is 
not  dictating  in  what  form  those  records 
are  maintained.  This  means  that 
alternative  trading  systems  have 
flexibihty  in  how  they  comply  with 
SRO  and  Commission  rules.  Further,  if 
duphcative  rules  exist,  the  same 
alternative  trading  system  practices 
should  serve  to  satisfy  both  sets  of  rules. 


'<*  Ashton  Letter  at  5.  Ashlon  pointed  out  that, 
because  SRO-sponsored  systems  compete  directly 
with  alternative  trading  systems.  SROs  should  not 
be  able  to  gain  confidential  information  through  the 
regulatory  reporting  process.  Id. 

»'Rule  301(b)(7).  17  CFR  242.301(b)(7). 

^'»  See  also  Securities  Exchange  Act  Release  No 
35124  (Dec.  20.  1994).  59  FR  66702  (Dec.  28.  1994) 
(addressing  similar  concerns  in  the  context  of  Rule 
17a-23). 

'« Instinct  Letter  at  20-21.  Instinet  stated  that  the 
Commission  should  work  with  SROs  to  establish 
recordkeeping  requirements  that  minimize 
duplication  and  inconsistency  as  well  as  providing 
altemaUve  trading  systems  substantial  flexibility  in 
structuring  their  recordkeeping  operations.  Id. 


h.  Reporting  and  Form  ATS-R 

The  Commission  proposed  that 
alternative  trading  systems  be  required 
to  periodically  report  certain 
information  about  their  activities.  The 
Commission  is  adopting  these 
requirements  as  proposed.  Regulation 
ATS,  as  adopted,  requires  alternative 
trading  systems  to  file  with  the 
Commission  transaction  reports  within 
30  calendar  days  of  the  end  of  each 
calendar  quarter  on  Form  ATS-R.3»» 
Specifically,  Form  ATS-R  requires 
alternative  trading  systems  to  report 
total  volume  in  terms  of  number  of  units 
traded  and  dollar  value  for  the  following 
categories  of  securities:  (1)  Listed  equity 
securities,  (2)  Nasdaq  NM  securities,  (3) 
Nasdaq  SmallCap  securities,  (4)  equity 
securities  that  are  eligible  for  resale 
pursuant  to  Rule  144A  under  the 
SecuriUes  Act  of  1933.31 1  (5)  penny 
stocks.  (6)  equity  securities  not  included 
in  (1H5).  (7)  rights  and  warrants.  (8) 
listed  options,  and  (9)  unlisted  options. 
In  addition,  alternative  trading  systems 
are  required  to  report  the  total 
settlement  value  in  U.S.  dollars  for:  (1) 
Corporate  debt  securities  (separately  for 
investment  grade  and  non-investment 
grade).  (2)  government  securities.  (3) 
municipal  securities.  (4)  mortgage 
related  securities,  and  (5)  debt  securities 
not  included  in  (1H4).  Alternative 
trading  systems  are  required  to  file  after- 
hours  trading  information  in  listed 
equity.  Nasdaq  NM.  and  Nasdaq  Small 
Cap  securities,  as  well  as  listed  options. 
This  information  will  permit  the 
Commission  to  monitor  the  trading  on 
alternative  trading  systems.  In  addition, 
alternative  trading  systems  subject  to 
the  fair  access  requirements  in  Rule 
301(b)(5),  as  discussed  above,^"  must 


'"■Rule  301(b)(9),  17  CFR  242.301(b)(9). 

">  17  CFR  230.144A.  Brokers  and  others  who  use 
alternative  trading  systems  to  trade  Rule  144A 
eligible  securities  and  other  types  of  restricted 
securities  should  ensure  those  systems  are 
structured  to  permit  the  traders'  compliance  with 
their  obligations  under  Rule  144A  and  under  the 
Securities  Act  of  1933. 

'  > »  See  supra  notes  253-255  and  accompanying 


report  quarterly  on  Form  ATS-R  the 
persons  to  whom  they  grant,  deny  or 
Umit  access  to  the  alternative  trading 
systems,  as  well  as  the  date  of  the 
action,  the  efiiective  date  of  the  action, 
and  the  nature  of  the  denials  or 
limitations  of  access. 

Because  Rule  1 7a-23  ^i  3  wjh  be 
eliminated,  data  filed  by  alternative 
trading  systems  on  Form  ATS-R  will 
replace  the  information  ciurently  filed 
on  Form  17A-23  by  broker-dealers 
operating  trading  systems.  Unlike  Part  II 
of  Form  17A-23,  Form  ATS  provides  a 
template  on  which  alternative  trading 
systems  are  required  to  file  the 
requested  information  with  the 
Commission.  This  template  should 
allow  alternative  trading  systems  to  file 
the  required  information  in  a  more 
uniform  format  that  will  be  more  useful 
to  the  Commission.  For  example,  the 
Commission  anticipates  using  this 
information  to  develop  examination 
modules  for  the  inspection  of  alternative 
trading  systems.  The  Commission  also 
expects  to  use  the  information  to  further 
understand  the  efiiect  of  alternative 
trading  systems  on  the  securities 
markets. 

Another  difference  between  Part  II  of 
Form  17A-23  and  Form  ATS  is  that 
Form  ATS  requires  alternative  trading 
systems  to  provide -information  about 
the  volume  of  particular  types  of 
securities  that  are  not  listed  on  an 
exchange  or  traded  on  Nasdaq.  These 
new  reporting  requirements  on  Form 
ATS-R  will  improve  the  quality  of  the 
data  that  the  Commission  has  available 
to  consider  the  effectiveness  of  its 
regulatory  program.  Due  to  the  highly 
automated  nature  of  alternative  trading 
system  operations  and  the  experiences 
with  Rule  17a-23,  the  Commission  does 
not  anticipate  that  gathering  and 
submitting  the  data  required  on  Form 
ATS-R  will  be  overly  burdensome. 
Alternative  trading  systems  are  also 
required  to  make  reports  on  Form  ATS- 
R  available  to  surveillance  personnel  of 
any  SRO  of  which  they  are  a  member.s'* 

The  Commission  solicited  comment 
on  the  transaction  reporting 
requirements  and  Form  ATS-R.  In 
particular,  the  Commission  solicited 
comment  on  the  frequency  and  scope  of 
transaction  reporting  requirements 


'"  See  infra  Section  V.  Rule  17a-23  under  the 
Exchange  Act  generally  requires  U.S.  broker-dealers 
that  sponsor  broker-dealer  trading  systems  to 
provide  a  description  of  their  systems  to  the 
Commission  and  report  transaction  volume  and 
other  information  on  a  quarterly  basis.  This  rule 
also  requires  that  such  broker-dealers  keep  records 
regarding  system  activity  and  to  make  such  records 
available  to  the  Commission.  17  CFR  240.17a-23. 
See  also  Securities  Exchange  Act  Release  No.  35124 
(Dec.  20.  1994),  59  FR  66702  (Dec.  28,  1994). 

"«Rule  301(b)(2)(vii).  17  CFR  242.301(b)(2). 
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]  \  oposed  in  Regulation  ATS.  No 
ffi  tmmenters  responded  to  the 
Commission's  request  for  comments  on 
the  information  requested  on  Form 

rs-R. 

The  Commission  received  no 
jmments  opposing  the  proposed 

.  jporting  requirements.  Several 

fcpimnenters  generally  supported  the 
ommission's  proposal  to  require 
Jtemative  trading  systems  to  report 

their  trading  volume.'"  One 
>mmenter,  however,  commented  that 
le  Commission  should  require  monthly 
sporting  instead  of  the  proposed 
uarterly  reporting  requirement.''*  The 
lommission  believes  diat  quarterly 
iporting  under  Regulation  ATS.  as 

_iopted.  wall  provide  sufficiently 

i^quent  reporting  to  the  Commission. 

"  I  view  of  the  Commission's  desire  to 
inimize  respondent  reporting  burdens, 
le  Commission  believes  that  more 
_juent  reporting  would  not  provide 
iaterially  improved  investor 
protections.  Based  on  the  Commission's 
ixperience  with  reporting  requirements 
ider  Rule  17a-23.  the  Commission 
ilieves  that  a  quarterly  filing 

1  equirement  of  Form  ATS-R  is 

j  ippropriate. 
The  Commission  also  requested 

I  »mment  on  the  appropriateness  of 
)ermitting  Form  ATS-R  to  be  filed 
(lectronically.  Two  commenters  thought 
hat  if  the  Commission  were  to  accept 
ilings  electronically  it  would  be  faster 
md  less  expensive.'' ' 

Finally,  one  commenter 
■ecommended  that  an  alternative 
Tading  system's  records  and  reports 
jnly  be  available  to  an  alternative 
trading  system's  SRO  on  a  confidential, 
aeed-to-know  basis.''"  As  described 
above  with  respect  to  the  recordkeeping 
requirements."®  the  Commission 
aelieves  that  the  separation  between  the 
market  and  regulatory  functions  of  an 
SRO  and  the  Commission's  oversight  of 
SROs  are  sufficient  to  maintain  an 
appropriate  level  of  confidentiality  of. 
and  access  to.  alternative  trading  system 
information.  The  Commission  believes 
that  SROs  need  to  have  access  to 
relevant  information  in  order  to  carry 
out  their  oversight  responsibilities.  The 
Coimnission  expects  that  SROs  will 
maintain  and  enforce  appropriate 


internal  policies  and  procedures  to 
protect  against  misuse  of  such 
information. 

i.  Procedures  To  Ensure  Confidential 
Treatment  of  Trading  Information 

The  Commission  requested  comment 
on  proposed  Rule  301(b)(10)  requiring 
alternative  trading  systems  to  have  in 
place  safeguards  and  procedures  to 
protect  trading  information  and  to 
separate  alternative  trading  system 
functions  from  other  broker-dealer 
functions,  including  proprietary  and 
customer  trading,  llie  Commission  did 
not  propose  specific  procedures,  but 
encouraged  commenters  to  express  their 
views  on  the  requirements,  including 
how  to  prevent  the  misuse  by 
alternative  trading  systems  of 
confidential  customer  information.  The 
Commission  received  only  three 
comment  letters  which  directly 
addressed  this  issue.  All  supported  the 
Commission's  proposal,  although  one 
also  requested  clarification  on  what  the 
confidentiality  provisions  covered.'^o 

The  rules  the  Commission  is  adopting 
today  require  alternative  trading 
systems  to  have  in  place  safeguards  and 
procedures  to  protect  trading 
information  and  to  separate  alternative 
trading  system  functions  from  other 
broker-dealer  functions,  including 
proprietary  and  customer  trading.  The 
Commission  believes  that  the  sensitive 
nature  of  the  trading  information 
subscribers  send  to  alternative  trading 
systems  requires  such  systems  to  take 
certain  steps  to  ensure  the 
confidentiahty  of  such  information.  For 
example,  unless  subscribers  consent, 
registered  representatives  of  alternative 
trading  systems  should  not  disclose 
information  regarding  trading  activities 
of  such  subscribers  to  other  subscribers 
that  could  not  be  ascertained  from 
viewing  the  alternative  trading  system's 
screens  directly  at  the  time  the 
information  is  conveyed. 

TTie  Commission's  concern  regarding 
confidentiality  grew  out  of  its 
inspections  of  some  ECNs,  during  which 


'»  See  la  Letter  at  4  (supporting  the  proposal  to 
require  reports  quarterly);  Ashton  Letter  at  5;  IBEX 
Letter  at  5. 

""Ashton  Letter  at  5.' 

'>'  See  EBEX  Letter  at  5;  American  Century  Letter 
ate. 

"•Ashton  Letter  at  5.  Ashton  pointed  out  that, 
because  SRO-sponsored  systenw  compete  directly 
with  alternative  trading  systems,  SROs  should  not 
be  able  to  gain  confidential  information  through  the 
regulatory  reporting  process.  Id. 

'••See supia  Section  IV.A.2.g. 


3a»  See  IQ  Letter  at  4-5  (stating  that  it  agreed  that 
the  failure  to  keep  trading  information  confidential 
created  the  potential  for  abuse);  Instinet  Letter  at  21 
(requesting  that  the  Commission  clarify  whether  or 
not  the  proposed  confidentiality  provisions  would 
prohibit  registered  representatives  from  providing 
customers  with  information  (other  than  confidential 
customer  information)  regarding  the  trading  activity 
of  the  alternative  trading  system);  American 
Century  Letter  at  1-2  (stating  that  agency  broker- 
dealer  functions  should  be  sefiarnte  from 
intermediated  broker-dealer  functions  that  allow  an 
alternative  trading  system  employee  to  "work"  an 
order  on  behalf  of  customers,  and  that  these 
employees  should  not  have  access  to  the  orders  of 
customers  who  choose  to  work  their  orders  without 
the  assistance  of  employees  of  the  alternative 
trading  system). 


the  Commission  staff  foimd  that  some  of 
the  broker-dealers  operating  ECNs  used 
the  same  personnel  to  operate  the  ECN 
as  they  did  for  more  traditional  broker- 
dealer  activities,  such  as  handling 
customer  orders  that  were  received  by 
telephone.  These  types  of  situations 
create  the  potential  for  misuse  of  the 
confidential  trading  information  in  the 
ECN,  such  as  customers'  orders 
receiving  preferential  treatment,  or 
customers  receiving  material 
confidential  information  about  orders  in 
the  ECN.  The  rules  concerning 
confidentiality  that  the  Commission  is 
adopting  today  are  designed  to 
eliminate  the  potential  for  abuse  of  the 
confidential  trading  information  that 
subscribers  send  to  alternative  trading 
systems.  The  Commission  recognizes 
that  some  alternative  trading  systems 
provide  traditional  brokerage  services  as 
well  as  access  to  their  alternative 
trading  systems.  The  proposed  rules  are 
not  intended  to  preclude  these  services; 
rather,  they  are  designed  to  prevent  the 
misuse  of  private  customer  information 
in  the  system  for  the  benefit  of  other 
customers,  the  alternative  trading 
system  operator,  or  its  employees. 

TTierefore,  the  Commission  is 
adopting  rules  which  require  that:  (1) 
Information,  such  as  the  identity  of 
subscribers  and  their  orders,  be 
available  only  to  those  employees  of  the 
alternative  trading  system  who  operate 
the  system  or  are  responsible  for  its 
compliance  with  the  proposed  rules;  (2) 
the  alternative  trading  system  has  in 
place  procedures  to  ensure  that  all  its 
employees  are  unable  to  use  any 
confidential  information  for  proprietary 
or  customer  trading,  unless  the 
customer  agrees;  and  (3)  procedures 
exist  to  ensure  that  employees  of  the 
alternative  trading  system  cannot  use 
such  information  for  trading  in  their 
own  accounts.'^' 

"The  Commission  intends  the  rules  to 
prevent  the  disclosure  or  the  use  of 
information  about  a  customer's  trading 
orders.  Many  of  the  alternative  trading 
systems  operating  today  are  anonymous; 
one  of  the  reasons  ECNs  are  popular 
with  investors  is  that  they  permit  wide 
dissemination  of  orders  but  provide 
anonymity.  The  broker-dealers 
operating  these  systems,  under  the  rules 
the  Commission  is  adopting  today, 
cannot  disclose  any  confidential 
customer  information  (including  the 
identity  of  the  subscriber  entering  an 
order)  to  other  customers,  or  use  that 
information  for  proprietary  or  agency 

trades. 
The  Commission  expects  that  existing 

alternative  trading  systems  will 


"'  Rule  301(b)(10).  17  CFR  242.301(b)(10). 
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implement  procedures  such  as  these  as 
quickly  as  possible,  if  they  do  not 
already  have  them  in  place.  These 
procedures  should  be  clear  and 
unambiguous  and  presented  to  all 
employees,  regardless  of  whether  they 
have  direct  responsibility  for  the 
operation  of  the  alternative  trading 
system.  Presently,  many  broker-dealers 
employ  various  means  to  ensure  that 
sensitive  information  does  not  flow 
from  one  division  to  another.  These 
methods  include  physical  separation, 
written  procedures,  separate  personnel, 
and  restricted  access.  The  Commission 
believes  that  firewalls  such  as  these 
could  be  used  by  broker-dealers  that 
operate  alternative  trading  systems  to 
ensure  that  sensitive  information 
regarding  the  alternative  trading  system 
is  contained  in  the  proper  unit  of  the 
broker-dealer. 

The  Commission  is  not  adopting 
specific  procedures  because  it  believes 
that  the  broker-dealers  who  operate  the 
alternative  trading  systems  are  in  the 
best  position  to  know  what  procedures 
would  best  prevent  abuses.  Experience 
has  demonstrated,  however,  potential 
for  abuse  and  the  Commission  regards 
these  procedures  as  important. 

B.  Registration  as  a  National  Securities 
Exchange 

Trading  systems  that  fall  within  Rule 
3b-16  are  only  required  to  comply  with 
Regulation  ATS  if  they  wish  to  be 
exempt  from  the  definition  of 
"exchange."  Such  systems  may  choose 
instead  to  register  as  national  securities 
exchanges.  The  Commission  expects 
that  some  trading  systems  will  find  that 
registration  as  a  national  securities 
exchange  provides  attractive  benefits 
that  make  this  option  more  suitable  to 
their  business  objectives.  In  particular, 
registered  exchanges  enjoy  more 
autonomy  in  their  daily  operations  than 
do  broker-dealers  that  are  members  of 
SROs.  Because  any  trading  system  that 
registers  as  an  exchange  would  be  an 
SRO,  it  would  not  be  subject  to 
oversight  by  a  competing  national 
securities  exchange  or  national 
securities  association. ^22  Similarly,  as  a 
national  securfties  exchange,  a  trading 
system  would  be  able  to  establish  its 
own  rules  of  conduct,  trading  rules,  and 
fee  structures  for  access.  An  alternative 
trading  system  registered  as  a  broker- 
dealer,  on  the  other  hand,  would  have 
to  comply  with  the  rules  of  the  SRO  to 
which  it  belongs,  including  any  rules 


regarding  fees  or  the  automatic 
execution  of  orders. 

In  addition,  systems  that  elect  to 
register  as  exchanges  may  benefit  ftx)m 
the  added  prestige  and  investor 
confidence  associated  with  status  as  a 
registered  exchange.  Registered 
exchanges  are  also  able  to  establish 
listing  standards,  which  may  promote 
investor  confidence  in  the  quality  of  the 
securities  traded  on  the  exchange. 
Registered  exchanges  may  also  become 
direct  participants  in  the  national 
market  system  mechanisms,  such  as  the 
ITS,  Consolidated  Tape  Association 
("CTA").  and  the  Consolidated 
Quotation  System  ("CQS").  Direct 
participation  in  these  systems  may 
provide  a  higher  degree  of  transparency 
and  execution  opportunities  for 
subscribers  to  a  trading  system.  As 
direct  participants  in  the  national 
market  system  mechanisms,  registered 
exchanges  are  also  entitled  to  share  in 
the  revenues  generated  by  the  national 
market  system  systems,  such  as  revenue 
from  CTA  fees.  Moreover,  as  the 
Commission  noted  in  the  Proposing 
Release,  only  registered  exchanges  are 
eligible  to  be  participants  of  the  Options 
Clearing  Corporation  ("OCC").^*^ 
Consequently,  any  trading  system  that 
wants  to  trade  standardized  options 
issued  by  the  OCC  would  have  to 
register  as  an  exchange  and  become  a 
member  of  the  OCC. 

Finally,  if  a  trading  system  chooses  to 
register  as  an  exchange,  it  could  allow 
broker-dealers  that  are  members  of 
exchanges  with  off-board  trading 
restrictions  to  trade  certain  securities  on 
the  trading  system  pursuant  to  unlisted 
trading  privileges.  The  Commission 
believes  that  if  a  trading  system  is 
registered  and  regulated  as  an  exchange, 
it  should  be  considered  to  be  an 
exchange,  rather  than  an  over-the- 
counter  market,  for  purposes  of 
exchange  off-board  trading.324 


"Alternative  trading  systems  that  continue  to  be 
regulated  as  broker-dealers  would  remain  subject  to 
oversight  by  national  securities  exchanges  and  the 
NASD,  in  their  self-regulatory  capacities.  See  supra 
Section  IV.A-2.a. 


'"Options  Clearing  Corporation  By-lawrs.  Art. 
Vn,  Sections  1  and  4.  Registered  exchanges  that  are 
members  of  the  OCC  determine  such  matters  as 
listing,  registration,  clearance,  issuance  and 
wcercise  of  options  contracts.  Exchange  members  of 
the  OCC  are  also  able  to  use  registration  and 
disclosure  materials  tailored  for  standardized 
options. 

"*  The  Commission  has  the  authority  to  review 
final  disciplinary  sanctions  imposed  by  SROs  on 
members  or  associated  persons  of  members, 
including  sanctions  imposed  for  violations  of  SRO 
rules.  The  Commission  may  only  affirm  a  sanction 
imposed  by  an  SRO  on  one  of  its  members, 
participants  or  associated  persons  of  its  members 
for  a  violation  an  SRO's  rules,  if  the  Commission 
finds  that:  (1)  The  member,  participant,  or 
assocUted  person  of  the  member  engaged  in  the  acts 
or  practices  that  the  SRO  found  were  engaged  in; 
(2)  such  acts  or  practices  are  in  violation  of  the 
SRO's  rules:  and  (3)  the  SRO's  rules,  and  the 
application  by  the  SRO  of  its  rules,  are  consistent 
with  the  purposes  of  the  Exchange  Act.  Sections 


As  discussed  in  the  Proposing 
Release,  the  Commission  views  certain 
obligations  of  exchanges  as  fundamental 
to  fair  and  efficient  operation  in  the 
marketplace  and  critical  for  the 
protection  of  investors.  The  Commission 
did  not  propose  any  relief  from  the 
ciurent  obligations  of  registered 
exchanges  under  the  Exchange  Act. 
Nevertheless,  the  Commission  requested 
comment  on  whether  any  exemptions 
bom  exchange  regulatory  provisions 
would  be  necessary  or  appropriate  to 
enable  alternative  trading  systems  to 
register  as  exchanges.  Commenters, 
however,  generally  thought  that  any 
trading  system  that  chooses  to  register 
as  an  exchange  should  be  subject  to  the 
same  requirements  as  currently 
registered  exchanges  and  cautioned  the 
Commission  against  relieving  registered 
exchanges  from  any  requirements 
because  of  their  for-profit  structure. 
Consequently,  at  this  time  the 
Commission  has  determined  that  those 
trading  systems  choosing  to  register  as 
exchanges  should  satisfy  all 
requirements  that  apply  to  national 
securities  exchanges  imder  the 
Exchange  Act.^^s 

Many,  if  not  all,  alternative  trading 
systems  currently  operating  are 
proprietary,  rather  than  not-for-profit 
entities.  The  Commission  does  not 
believe  that  there  is  any  overriding 
regulatory  reason  to  require  exchanges 
to  be  not-for-profit  membership 
organizations,  and  believes  that 
alternative  trading  systems  may  retain 
their  proprietary  structure  even  if  they 
choose  to  register  as  exchanges.  The 
Exchange  Act  does  not  require  national 
securities  exchanges  to  be  not-for-profit 
organizations.  As  the  Commission  stated 
in  the  Proposing  Release,  it  believes  that 
Congress  clearly  intended  the  1975 
Amendments  to  encourage  innovation 
by  exchanges  and  recognized  that  future 
exchanges  may  adopt  diverse 
structures."^  The  Commission  believes 
that  it  is  possible  for  a  for-profit 
exchange  to  meet  the  standards  set  forth 
in  section  6(b)  of  the  Exchange  Act. 

Any  system  meeting  the  definition  set 
forth  in  Rule  3b-16  may  apply  for 
registration  as  a  national  securities 
exchange  by  filing  an  application  with 
the  Commission  on  Form  I.327  j^g 
Commission,  in  Rule  6a-l .  set  forth  the 
procedure  for  filing  such  an 
application.32«  All  Exhibits  must 
accompany  Form  1.  including  audited 

19(d)(2)  and  19(e)  of  the  Exchange  Act,  15  U.S  C 
78s(d)(2)  and  78s(e). 

'"15U.S.C.78f. 

'">See  S.  Rep.  No.  75.  supra  note  107. 

"'  Section  6(a)  of  the  Exchange  Act,  15  U.S.C 
78fla). 

'"17CFR240.6a-l. 
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i  oancial  statements  prepared  in 
iccordance  with  United  States 
Generally  Accepted  Accoimting 
inciples. 

Hie  Commission  has  adopted  an 

[endment  to  its  rules  of  practice 

yarding  the  processing  of  filings. 

Spplications  for  registration  as  a 
itional  seciuities  exchange,  as  well  as 
iplications  for  exemption  firom 
registration  due  to  the  limited  voliune  of 
transactions,  will  not  be  considered 
filed  until  all  necessary  information, 
i  icluding  financial  statements  .and  other 
required  documents,  have  been 
ftimished  in  the  proper  form.'^a 
Further,  under  section  6(b)  of  the 
Exchange  Act,  the  Commission  must 
1  aake  certain  determinations  before 
I  egistering  an  exchange.'^  In  reviewing 
I  pplications  for  registration  as  a 
!  lational  securities  exchange,  the 
I  >)mmission  will  not  register  an 
i  ixchange  imless  it  is  satisfied  that  the 
( sxchange  meets  the  requirements 
I  liscussed  below. 

L.  Self-Regulatory  Responsibilities 

As  a  prerequisite  for  the 
kimmission's  approval  of  an  exchange's 
tpplication  for  registration,  the 
sxchange  must  be  organized  and  have 
iie  capacity  to  carry  out  the  purposes  of 
the  Exchange  Act.  Specifically,  an 
exchange  must  be  able  to  enforce 
compliance  by  its  members,  and  persons 
associated  wdth  its  members,  with  the 
federal  seciuities  laws  and  the  rules  of 
the  exchange.331  The  Commission 
believes  that  the  self-regulatory  role  of 
registered  exchanges  is  fundamental  to 
the  enforcement  of  the  federal  securities 
laws.  Congress  has  delegated  to  the 
SROs  certain  quasi-governmental 
functions  and  responsibilities,  and  has 
charged  the  Commission  with 
overseeing  the  SROs  to  make  sure  they 
have  the  ability  and  resoim»s  to  comply 
with  those  obUgations.  In  this  regard, 
the  Commission  believes  that  persons 
responsible  for  operating  an  SRO  should 
not  have  a  disciplinary  history,  and  will 
seriously  question  the  ability  of  an 
exchange  to  carry  out  its  SRO  functions 
if  the  founders  or  prospective  managers 
of  an  applicant  for  registration  as  a 
national  securities  exchange  are  subject 
to  a  statutory  disqualification,  as  that 
term  is  defined  in  section  3(a)(39)  of  the 
Exchange  Act.^a^  The  Commission 
believes  that  persons  who,  for  example, 


have  willfully  violated  the  federal 
seciuities  laws  or  have  been  convicted 
within  the  past  ten  years  of  a  felony  or 
misdemeanor  involving 
misappropriation  of  funds,  or  securities 
fraud,  larceny,  theft,  robbery,  extortion, 
or  other  related  crimes  would  be 
inappropriate  selections  to  fill  the  role 
of  director,  officer,  or  manager  of  an 
exchange. 

An  alternative  trading  system  wishing 
to  register  as  a  national  securities 
exchange  may  choose  to  set  listing 
standards  for  its  system.  If  an  applicant 
chooses  to  set  listing  standards,  it  must 
have  written  listing  and  maintenance 
standards,  as  well  as  an  adequate 
regulatory  staff  to  apply  those 
standards.*''  The  appUcant  must  also 
have  rules  restricting  the  listing  of 
securities  issued  in  a  limited 
partnership  rollup  transaction."*  The 
ability  to  carry  out  these  functions  must 
be  adequately  represented  on  an 
exchange's  application  for  registration 
before  &e  Commission  will  register  the 
exchange. 

An  applicant  for  registration  as  an 
exchange  must  also  have  rules  designed 
to  prevent  fivudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and  to 
refrain  firom  imposing  any  imnecessary 
or  inappropriate  burden^n 
competition,  among  other  things.'"  For 
example,  an  exchange  must  maintain 
procedures  to  surveil  for  seciuities  law 
violations,  such  as  insider  trading  and 
manipulation  on  the  exchange.  The 
Commission  understands  that 
surveillance  procedures  can  vary  and 
will  depend  on  the  nature  of,  and  types 
of  securities  traded,  on  a  particular 
exchange.  Thus,  while  the  Commission 
v»rill  require  all  applicants  for 
registration  as  an  exchange  to  have 
adequate  measures  in  place,  they  will 
not  have  to  use  the  same  procedures. 
The  Conunission  will  also  require  an 
appUcant  for  registration  as  a  national 
securities  exchange  to  show  that  it  has 
sufficient  resources,  including  both  staff 
expertise  and  capital,  to  support  its 
surveillance  function."*  Consistent 


with  these  requirements,  an  applicant 
should,  at  a  minimum,  demonstrate  that 
the  officers  charged  with  day-to-day 
management  of  the  exchange  are 
familiar  with  the  federal  securities  laws 
and  the  role  of  a  registered  exchange  as 
an  SRO.  In  addition,  an  applicant  for 
registration  as  a  national  securities 
exchange  must  demonstrate  that  it  has 
the  capability  to  maintain  an  audit  trail 
of  the  transactions  on  its  system. 
Furthermore,  an  applicant  must 
establish  rules  providing  for  the 
allocation  of  fees  for  the  use  of  its 
system."' 

An  exchange  must  also  have  general 
conflict  of  interest  rules  regarding,  for 
example,  trading  on  the  exchange  by  its 
employees,  owners,  or  exchange 
officials.  Moreover,  an  exchange  must 
have  rules  that  ensure  that  no  member's 
order  is  unfairly  disadvantaged.  For 
example,  if  an  exchange  has  priority 
rules,  those  rules  need  to  treat  all 
exchange  members  fairly.  Finally,  an 
exchange  must  have  rules  establishing 
procedures  for  the  clearance  and 
settlement  of  trades  effected  on  the 
exchange.  Alternatively,  an  exchange 
must  have  rules  requiring  members  to 
make  their  own  arrangements  for 
clearance  and  settlement  of  trades. 
While  exchanges  are  required  to 
enforce  compliance  by  their  members, 
and  persons  associated  with  their 
members,  with  applicable  laws  and 
rules,  the  Commission  has  used  its 
authority  under  sections  17  and  19  of 
the  Exchange  Act  to  allocate  to 
particular  SROs  oversight  of  broker- 
dealers  that  are  members  of  more  than 
one  SRO  ("common  members")."*  For 
example,  in  order  to  avoid  unnecessary 
regulatory  dupUcation,  the  Commission 
appoints  a  single  SRO  as  the  designated 
examining  authority  ("DEA")  to 
examine  common  members  for 
compliance  with  the  financial 
responsibiUty  requirements."*  When  an 
SRO  has  been  named  as  a  common 
member's  DEA,  all  other  SROs  to  which 
the  common  member  belongs  are 
reUeved  of  the  responsibility  to  examine 
the  firm  for  compliance  with  applicable 


'» 17  CFR  202.3(b)(2).  The  Commission  is  not 
raquired  to  propose  changes  to  its  Rules  of  Practice 
prior  to  adoption.  See  5  U.S.C  553(b)(3)(A). 

»»  Section  6(b)  of  the  Exchange  Act,  15  U.S.C 
78f(b). 

»"  Section  6(b)(1)  of  the  Exchange  Act.  15  U.S.C 
78«(b)(l). 

»M  15  U.S.C  78c(a)(39).  See  also  15  U.S.C  78o(b). 


"3  See  Section  12(d)  of  the  Exchange  Act,  15 
U.S.C  781(d):  Rule  12d2-2. 17  CFR  240.12d2-2 
(requiring  national  securities  exchanges  to  file  an 
application  with  the  Conunission  to  strike  a 
security  from  listing  and  registration). 

»«  See  15  U.S.C.  78f(b)(9). 

"'Section  6(b)(5)  of  the  Exchange  Act.  15  U.S.C. 
78f(b)(5).  See  also  Section  6(b)(8)  of  the  Exchange 
Act.  15  U.S.C.  78f(b)(6). 

"•The  Conunission  notes  that,  according  to  the 
audited  financial  statements  for  1997,  the  NYSE 
had  total  assets  of  $1,174,887,000  and  toul 
expenses  of  $488,811,000:  the  Amex  had  loul  asseU 
of  $195,547,000  and  toUl  expenses  of  $173,742,000: 
the  PCX  had  toUl  assets  of  $67,622,000  and  toul 
expenses  of  $60,636,000;  the  CSE  had  total  asseU 


of  $13,124,585  and  toUl  expenses  of  $5,343,403; 
and  the  Boston  Stock  Exchange  ("BSE")  had  total 
assets  of  $33,339,961  and  toUl  expenses  of 
$16,106,837. 

"'  Section  6(b)(4)  of  the  Exchange  Act.  15  U.S.C 
78f(b)(4). 

"•  15  U.S.C.  78q  and  78s.  See  also  17  CFR 
240.17d-2: 17  CFR  240.19g2-l. 

"•With  respect  to  a  common  member,  section 
17(d)(1)  of  the  Exchange  Act  authorizes  the 
Conunission.  by  rule  or  order,  to  relieve  an  SRO  of 
the  responsibility  to  receive  regulatory  reports,  to 
examine  for  and  enforce  compliance  with 
applicable  sUtutes,  rules,  and  regulations,  or  to 
perform  other  specified  reg'ilatory  functions.  15 
U.S.C  78q(d)(l). 
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financial  responsibility  rules. ^^o 
Consistent  with  past  Commission 
action,  the  Commission  may  continue  to 
designate  one  SRO.  such  as  the  NASD 
or  the  NYSE,  as  the  primary  DEA  for 
common  members  of  exchanges. 

In  addition,  the  Commission  has 
previously  permitted  existing  SROs  to 
contract  with  each  other  to  allocate  non- 
financial  regulatory  responsibilities.^-'i 
Rule  17d-2  under  the  Exchange  Act 
permits  SROs  to  establish  joint  plans  for 
allocating  the  regulatory  responsibilities 
imposed  by  the  Exchange  Act  with 
respect  to  common  members.^^z  An 
SRO  participating  in  a  regulatory  plan  is 
relieved  of  regulatory  responsibilities 


J'W  See  Securities  Exchange  Act  Release  No. 
23192  (May  1,  1986)  51  FR  17426  (May  12.  1986). 
Moreover,  section  108  of  NSMIA.  supn  note  7. 
adds  a  provision  to  section  17  of  the  Exchange  Act 
that  calls  for  improving  coordination  of  supervision 
of  members  and  elimination  of  any  unnecessary  and 
burdensome  duplication  in  the  examination 
process. 

'*'  For  example,  the  Commission  has  approved  a 
regulatory  plan  filed  by  the  Amex,  CBOE.  NASD. 
NYSE.  PCX.  and  the  Philadelphia  Stock  Exchange 
("PhU")  that  divides  the  oversight  responsibilities 
among  these  SROs  for  common  members,  by 
designating  each  participating  SRO  as  the  options 
examination  authority  for  a  portion  of  the  common 
members.  This  designated  SRO  has  sole  regulatory 
responsibility  for  certain  options-related  trading 
matters.  See  Securities  Exchange  Act  Release  No 
20158  (Sept.  8.  1983).  48  FR  41265  (Sept.  14. 1983). 
The  SRO  designated  under  the  plan  as  a  broker- 
dealer's  options  examination  authority  is 
responsible  for  conducting  options-related  sales 
practice  examinations  and  investigating  options- 
related  customer  complaints  and  terminations  for 
cause  of  associated  persons.  The  designated  SRO  is 
also  responsible  for  examining  a  firm's  compliance 
with  the  provisions  of  applicable  federal  securities 
laws  and  the  rules  and  regulations  thereunder,  its 
own  rules,  and  the  rules  of  any  SRO  of  which  the 
firm  is  a  member.  Id. 

"M7  CFR  240.l7d-2.  Securities  Exchange  Act 
Release  No.  12935  (Oct.  28.  1976),  41  FR  49093 
(Nov.  8,  1976).  In  addition  to  the  regulatory 
responsibilities  it  othenvise  has  under  the  Exchange 
Act,  the  SRO  to  which  a  firm  is  designated  under 
these  plans  assumes  regulatory  responsibilities 
allocated  to  it.  Under  Rule  17d-2(c),  the 
Commission  may  declare  any  joint  plan  effective  if, 
after  providing  notice  and  opportunity  for 
comment,  it  determines  that  the  plan  is  necessary 
or  appropriate  in  the  public  interest  and  for  the 
protection  of  investors,  to  foster  cooperation  and 
coordination  among  the  SROs,  to  remove 
impediments  to,  and  foster  the  development  of,  a 
national  market  system  and  a  national  clearance 
and  settlement  system,  and  in  conformity  with  the 
factors  set  forth  in  Exchange  Act  section  17(d).  15 
U.S.C.  78q(d).  The  Commission  has  approved  plans 
filed  by  the  equity  exchanges  and  the  NASD  for  the 
allocation  of  regulatory  responsibilities  pursuant  to 
Rule  l7d-2.  See,  e.g..  Securities  Exchange  Act 
Release  Nos.  13326  (Mar.  3. 1977),  42  FR  13878 
(Mar.  14.  1977)  (NYSE/Amex):  13536  (May  12 
1977),  42  FR  26264  (May  23,  1977)  (NYSE/BSE)- 
14152  (Nov.  9.  1977),  42  FR  59339  (Nov.  16,  1977) 
(NYSE/CSE):  13535  (May  12. 1977),  42  FR  26269 
(May  23, 1977)  (NYSE/CHX):  13531  (May  12, 1977) 
42  FR  26273  (May  23.  1977)  (NYSE/PSE);  14093 
(Oct.  25,  1977),  42  FR  57199  (Nov.  1,  1977)  (NYSE/ 
Phbt):  15191  (Sept.  26,  1978).  43  FR  46093  (Oct  5 
1978)  (NASD/BSE,  CSE,  CHX  and  PSE):  and  16858 
(May  30,  1980),  45  FR  37927  (June  5.  1980)  (NASD/ 
BSE.  CSE,  CHX  and  PSE). 


with  respect  to  a  broker-dealer  member 
of  such  SRO,  if  those  regulatory 
responsibilities  have  been  designated  to 
another  SRO  under  the  regulatory  plan. 
Alternative  trading  systems  registered  as 
exchanges  would  also  be  able  to 
establi^  joint  plans  with  respect  to 
common  members. 

A  registered  exchange  would  also  be 
expected  to  maintain  an  audit  trail  of 
trading.  A  fully  automated  exchange, 
however,  can  produce  comprehensive, 
instantaneous  automated  records  that 
can  be  monitored  remotely.  Therefore, 
fully  automated  exchanges  might  be 
able  to  contract  with  other  SROs  to 
perform  certain  oversight  activities, 
while  retaining  ultimate  responsibility 
for  ensuring  that  these  activities  are 
performed. 

Further,  the  Commission  also  believes 
that  the  ultimate  responsibility  for 
enforcement  and  disciplinary  actions  for 
violations  relating  to  transactions 
executed  in  an  SRO's  market  or  rules 
unique  to  that  SRO  should  continue  to 
be  retained  by  that  SRO.  In  addition, 
these  exchanges  must  establish  a 
disciplinary  process  including 
appropriate  sanctions  for  violations  of 
the  rules  and  a  fair  procedure  for 
administering  the  disciplinary 
process.  "3  Existing  exchanges  generally 
employ  persoanel  and  establish 
extensive  programs  to  fulfill  this 
responsibility.  However,  it  may  be 
possible  for  an  exchange  to  contract 
with  another  SRO  to  perform  its  day-to- 
day enforcement  and  disciplinary 
activities.  Nevertheless,  a  registered 
exchange  would  retain  ultimate 
responsibiUty  for  this  function."*  In 
considering  an  exchange's  application 
for  registration  the  Commission  will 
consider  whether  allowing  the  exchange 
to  contract  with  another  SRO  to  perform 
its  day-to-day  enforcement  and 
disciplinary  activities  would  be 
consistent  with  the  public  interest. 

2.  Fair  Representation 

Section  6(b)(3}  of  the  Exchange  Act 
requires  that  registered  exchanges  have 
rules  that:  (1)  Provide  that  one  or  more 
directors  is  representative  of  issuers  and 
investors,  and  not  associated  with  a 
member  of  the  exchange,  or  with  any 
broker-dealer;  and  (2)  "assure  a  fair 
representation  of  its  members  in  the 
selection  of  its  directors  and 
administration  of  its  affairs."  3*5 


(i)  Public  Directors 

Congress  adopted  the  requirement 
that  at  least  one  director  be 
representative  of  issuers  and  investors 
because  of  the  public's  interest  in 
ensuring  the  fairness  and  stability  of 
significant  markets.^-'s  Public 
representation  on  an  exchange's  board 
of  directors  helps  to  achieve  this  goal. 
The  Commission  believes  that,  under 
this  structure,  representation  of  the 
public  on  an  oversight  body  that  has 
substantive  authority  and  decision 
making  ability  is  critical  to  ensure  that 
an  exchange  actively  works  to  protect 
the  public  interest  and  that  no  single 
group  of  investors  has  the  ability  to 
systematically  disadvantage  other 
market  participants  through  use  of  the 
exchange  governance  process.  3*' 
Therefore,  the  Commission  would 
expect  alternative  trading  systems  that 
apply  for  registration  as  exchanges  to 
have  public  representation  on  their 
boards  of  directors. 

(ii)  Fair  Representation  of  Exchange 
Members 

The  second  requirement,  that  of  fair 
representation  of  an  exchange's 
members,  also  serves  to  ensure  that  an 
exchange  is  administered  in  a  way  that 
is  equitable  to  all  market  members  and 
participants.  Because  a  registered 
exchange  is  not  solely  a  commercial 
enterprise,  but  also  has  significant 
regulatory  powers  with  respect  to  its 
members,  competition  between 
exchanges  may  not  be  sufficient  to 
ensure  that  an  exchange  carries  out  its 
regulatory  responsibilities  in  an 
equitable  manner.  The  fair  application 
of  an  exchange's  authority  to  bring  and 
adjudicate  disciplinary  procedures  may 
be  particularly  important,  because  these 
actions  can  have  significant  and  far- 
reaching  ramifications  for  broker- 
dealers. 

Historically,  the  fair  representation 
requirement  was  one  of  the  major 
obstacles  to  the  regulation  of  alternative 
trading  systems  as  exchanges  because  of 
the  concern  that  it  would  be 
incompatible  with  their  proprietary 
structures.  348  in  the  Proposing  Release. 


"'  See  section  6(b)(6)  of  the  Exchange  Act,  15 
U.S.C.  78f(b)(6).  See  also  section  6(b)(7)  of  the 
Exchange  Act,  15  U.S.C.  78f(b)(7). 

"■*  See,  e.g.  section  19  of  the  Exchange  Act.  15 
U.S.C.  78s 

"'  Section  6(b)(3)  of  the  Exchange  Act.  15  U.S  C 
78f(b)(3). 


"'  See  NASD  21(a)  Report,  supm  note  4. 

^**  See  Delta  Felease.  supm  note  32,  at  1900.  In 
Board  of  Trade  of  the  City  of  Chicago  v.  Securities 
and  Exchange  Commission.  923  F.2d  1270  (7th  Cir 
1991)  ["Delta  IF'],  the  court  stated  that: 

The  Delta  system  cannot  register  as  an  exchange 
because  the  statute  requires  that  an  exchange  be 
controlled  by  its  participants,  who  in  turn  must  be 
registered  brokers  or  individuals  associated  with 
such  brokers.  So  all  the  financial  institutions  that 
trade  through  the  Delta  system  would  have  to 
register  as  brokers,  and  (the  system  sponsors)  would 
have  to  turn  over  the  ownership  and  control  of  the 


Federal  Register / Vol.  63.  No.  245 /Tuesday,  December  22.  1998 /Rules  and  RegulaUons 


70883 


I  [i  )wever.  the  Commission  proposed  to 
low  non-membership,  for-profit 

temative  trading  systems  that  choose 
register  as  exchanges  some  flexibility 
satisfying  this  "fair  representation" 
i^quirement. 

The  Commission  notes  that  it  has  not, 
;  H  the  past,  interpreted  an  exchange's 
( )  iligation  to  provide  fair  representation 
( )  ■  its  members  to  mean  that  all  members 

I I  ust  have  equal  rights.  Instead,  the 
1 1  ommission  has  allowed  registered 

3  ROs  a  degree  of  flexibility  in 

:  3mplying  with  this  requirement.  For 

3»cample,  PCX  "electronic  access 

members"  ("ASAP  Members")  do  not 

b  ave  voting  rights,  and  therefore  are  not 

r  ^presented  on  the  board  of  that 

exchange.**" 

More  recently,  the  Commission 
a  pproved  the  merger  between  the  Amex 
B  nd  the  NASD.  As  a  result  of  the  merger* 
/  imex,  reorganized  as  New  Amex  LLC 
( 'New  Amex"),  is  now  a  subsidiary  of 
t  ae  NASD.  In  reviewing  the  merger,  the 
( k)mmission  considered  several  fair 
1  epresentation  issues.  Specifically,  the 
( k)mmission  considered,  among  other 
1  [lings,  Amex  member  representation  on 
flieBoiEUti  of  Governors  of  New  Amex, 
Amex  member  representation  on  the 
Board  of  the  NASD,  the  voting  rights  of 
I  he  Amex  membership,  and 
:  epresentation  of  the  Amex  membership 
n  the  disciplinary  process. 

The  Commission  found  that  the 
I  imposition  of  the  New  Amex  Board 
:  tatisfied  the  fair  representation 
equirement  by  providing  the  Amex 
nembership  wiUi  the  opportvmity  to 
lominate  four  Amex  floor  governors  to 
he  New  Amex  Board-^wJ  Further,  the 
[kimmission  found  that  the  inclusion  of 
>ne  New  Amex  floor  governor  on  the 
MASD  Boards**  helped  to  fulfill  the  fair 
-epresentation  requirement  by  providing 
"or  New  Amex  input  on  the  parent 
3oard.352  in  addition,  the  Commission 


lystem  to  the  institutions.  The  system  would  be 
IcapuL 

Id.  at  1272-73. 

'♦•See  Securities  Exchange  Act  Release  No. 
28335  (Aug.  13, 1990).  55  FR  34106  (Aug.  21. 1990) 
(order  approving  rule  change  establishing  electronic 
access  memberships  on  the  PCX). 

3x>The  New  Amex  Board  consists  of  eighteen 
total  governors.  Floor  governor  nominees  will  be 
proposed  by  either  the  Amex  Nominating 
Committee  (consisting  of  three  floor  members  and 
two  public  members)  or  a  petition  signed  by  twenty 
five  members  and  will  be  selected  by  a  plurality  of 
the  Amex  Regular  and  Options  Principal  members 
voting  together  as  a  single  class.  The  Amex 
membership  elects  the  members  of  the  Amex 
Nominating  Committee. 

5»>  The  Chief  Executive  Officer  of  New  Amex  will 
also  be  a  governor  on  the  NASD  Board. 

3M  The  New  Amex  Floor  Governor  is  nominated 
by  the  Amex  Membership  and  will  be  able  to 
directly  express  the  Amex  members'  vievtrpoint  and 
concerns  within  the  NASD  Board  forum.  In 
addition,  the  Chief  Executive  Officer  of  New  Amex 


believes  that  the  fair  representation 
requirement  was  furthered  by  the 
corporate  governance  provisions  of  New 
Amex's  constitution  that  require  the 
consent  of  either  Amex  (through  a 
Membership  vote),  the  Amex  Committee 
(a  committee  designed  specifically  to 
represent  the  interests  of  the  Amex 
membership),  or  both,  in  situations 
impacting  certain  membership  interests 
or  material  market  changes  to  New 
Amex.  Lastly,  the  Commission  found 
that  the  disciplinary  procedures  of  New 
Amex  met  the  fair  representation 
requirement  by  providing  for  review  of 
all  discipUnary  matters  by  a  committee 
composed  of  both  Amex  members  and 
public  representatives.  Specifically,  the 
Amex  Adjudicatory  Council,  whidi  is 
empowered  to  act  for  the  full  New 
Amex  Board  in  reviewing  appeals  from 
disciplinary  proceedings,  is  composed 
of  three  Public  Members  and  three  Floor 
Governors,  all  of  whom  are  nominated 
by  the  Amex  Nominating  Committee  (or 
by  petition  signed  by  twenty-five 
Members)  and  elected  by  a  full  Amex 
Membership  vote.*'* 

In  addition,  with  respect  to  clearing 
agencies,  the  Commission  has  stated 
that  registered  clearing  agencies  may 
employ  several  methods  to  comply  with 
the  fair  representation  standard.***  The 
Commission  believes  that  other 
structiues  may  also  provide 
independent,  fair  representation  for  an 
exchange's  constituencies  in  its  material 
decision  making  processes  if  the 
exchemge  is  not  owned  by  its 
participants.  For  example,  a  proprietary 
alternative  trading  system  that  registers 
as  an  exchange  might  be  able  to  fulfill 
this  requirement  by  establishing  an 
independent  subsidiary  that  has  final, 
binding  responsibility  for  bringing  and 
adjudicating  disciplinary  proceedings 
and  making  rules  for  the  exchange,  and 
ensuring  that  the  governance  of  such 
subsidiary  equitably  represents  the 


exchange's  participants.*"  As  another 
possibility,  certain  directors  appointed 
to  the  board  to  represent  the  interests  of 
trading  members  or  participants  could 
be  limited  to  considering  certain  topics 
relating  to  system  use  and  rules,  while 
consideration  of  ownership  issues  could 
be  restricted  to  board  members 
representing  the  interests  of  the  owners 
or  stockholders.*** 

Some  commenters  expressed  concern 
that  the  flexibility  afforded  alternative 
trading  systems  in  complying  with  their 
"fair  representation"  requirement  not 
extend  so  far  as  to  result  in  unequal 
regulation  of  alternative  trading  systems 
registered  as  exchanges  and  traditional 
exchanges.  In  addition,  these 
commenters  expressed  concern  that  the 
efficiency  of  the  markets  not  be 
compromised.**^  American  Century 
also  expressed  its  support  for  structures 
in  which  an  alternative  trading  system's 
board  included  both  owners  and 
participants.**"  On  the  other  hand, 
several  commenters  stated  that  members 
(or  participants)  of  a  proprietary 
exchange  should  not  have  any  right  to 
pdrticipate  in  the  governance  of  the 
exchange  and  that  imposing  constraints 
on  the  manner  in  which  alternative 
trading  systems  are  governed  may 
undermine  the  factors  that  lead  to  their 
efficiency  and  innovativeness.**' 

The  Commission  believes  alternative 
trading  systems  should  be  required  to 
assure  fair  representation  of  their 
members  if  they  choose  to  register  as 
exchanges.  As  discussed  above, 
registered  exchanges  have  special 
responsibilities  under  the  Exchange  Act, 
regardless  of  whether  they  are  not-for- 
profit  or  for-profit.  Accordingly,  the 
Commission  continues  to  believe  that 
exchange  participants — including 


will  be  able  to  provide  information  about,  and 
communicate  the  needs  of,  New  Amex  to  the  NASD 
Board. 

"»  See  Securities  Exchange  Act  Release  No. 
40622  (Oct.  30, 1998).  63  FR  59819  (Nov.  5.  1998). 

»»« 15  U.S.C  78q-l(b)(3)(c).  These  methods 
include:  (1)  Solicitation  of  board  of  directors 
nominations  from  all  participants;  (2)  selection  of 
candidates  for  election  to  the  board  of  directors  by 
a  nominating  committee  which  would  be  composed 
of.  and  selected  by.  the  participants  or 
representatives  chosen  by  participants:  (3)  direct 
participation  by  participants  in  the  election  of 
directors  through  the  allocation  of  voting  stock  to 
all  participants  based  on  their  usage  of  the  clearing 
agency;  or  (4)  selection  by  participants  of  a  slate  of 
nominees  for  which  stockholders  of  the  clearing 
agency  would  be  required  to  vote  their  share.  See 
Securities  Exchange  Act  Release  No.  14531  at  24 
(Mar.  6, 1978).  43  FR  10288  (Mar.  10, 1978).  See 
also  Securities  Exchange  Act  Release  No.  16900 
(June  17, 1980),  45  FR  41920  (June  23, 1980). 


'"The  proprietary  foreign  exchange  Easdaq,  a 
recognized  secondary  market  in  Belgium,  has 
established  a  "regulatory  authority"  that  has  a 
degree  of  independence  from  Easdaq's  board  of 
directors. 

'"The  Commission  in  the  past  has  approved 
exchange  rules  limiting  the  voting  rights  of  "special 
access"  or  non-equity  members  as  consistent  with 
section  6(b)(3)  of  the  Exchange  Act,  15  U.S.C. 
78frb)(3).  See,  e.g..  Securities  Exchange  Act  Release 
No.  22959  (Feb.  28,  1986),  51  FR  8060  (Mar.  7, 
1986)  (approving  rule  change  by  NYSE  establishing 
"electronic  access  membership"  with  restricted 
voting  rights). 

'"  See  CBOE  Letter  at  5-6;  NASD  Letter  at  4-5. 

"•American  Century  Letter  at  6. 

'»»See  Ashton  Letter  at  4  (for-profit  exchanges 
should  be  afforded  considerable  flexibility  in  their 
formative  business  stages  in  meeting  fair 
represenution  obligations);  OptiMark  Letter  at  3-4 
(users  of  alternative  trading  systems  should  be 
treated  fairly,  but  are  not  entitled  to  exercise  any 
formal  rights  in  regard  to  the  management  of  the 
system,  and  are  adequately  protected  through  a 
combination  of  regulatory  safeguards  and  market 
forces):  Lee  Letter  at  1-2  (owners  of  exchanges 
already  have  incentives  to  crjate  suitable 
governance  structures). 
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participants  in  a  for-profit  exchange — 

need  to  have  substantive  input  into 

disciplinary  and  other  key  processes  to 

prevent  these  processes  from  being 

conducted  in  an  inequitable, 

discriminatory,  or  otherwise 

inappropriate  fashion. 

TTie  NASD  asked  the  Commission  to 

provide  more  specific  guidance  on  the 

details  of  the  flexibility  the  Commission 

proposes  to  allow  alternative  trading 

systems  applying  for  registration  as 

exchanges.  3«»  The  Commission  has 

provided  several  examples  of  ways  in 

which  fair  representation  requirements 

can  be  met  in  non-traditional  ways  and 

believes  that  there  may  be  other 

acceptable  ways.  The  Commission, 

however,  does  not  beheve  it  is  necessary 

to  specify  in  greater  detail  what  types  of 

structures  would  be  acceptable  to  it. 

What  constitutes  fair  representation  for 

a  particular  exchange  will  be 

determined  in  the  context  of  that 

system's  application  for  registration 

under  sections  6(a)  and  19(a)  of  the 

Exchange  Act.  Under  section  19(a)  of 

the  Exchange  Act,  notice  of  an 

application  for  registration  as  an 

exchange  is  pubUshed  for  comment 

before  approval.asi  This  will  provide 

interested  persons  with  notice  of,  and 

an  opportimity  to  comment  on,  the 

manner  in  which  a  particular  exchange 

proposes  to  meet  its  fair  representation 
obligations.  ^2 

3.  Membership  on  a  National  Securities 
Exchange 

An  apphcant  for  registration  as  a 
national  securities  exchange  must  have 
rules  to  admit  members  and  persons 
associated  with  those  members.^^ 
Section  6(c)(1)  of  the  Exchange  Act  ^m 
prohibits  exchanges  bom  granting  new 
membership  to  any  person  not 
registered  as  a  broker-dealer,  or 
associated  with  a  broker-dealer.  In  the 
Concept  Release,  the  Commission 
solicited  commenters'  views  on  whether 
to  allow  institutional  membership  on 
national  securities  exchanges.  Because 
most  commenters  were  opposed  to 
institutional  membership  on  exchanges, 

>«>  NASD  Letter  at  4-5. 

«"  15'U.S.C.  78s(a). 

>•»  15  U.S.C.  78f[a)  and  78s(a).  See  NASD  Utter 
at  4-5  (commenting  that  the  public  should  have  an 
opportunity  to  comment  on  the  proposed 
governance  structure  of  an  exchange  before  the 
Commission  approves  its  application  for 
registration). 

»» 15  U.S.C.  78flb)(3H4)  and  78f(c). 

^  15  U.S.C.  78f(c)(l).  Section  6(c)(1).  adopted  in 
1975,  prohibits  exchanges  from  granting  new 
memberships  to  non-broker-dealers.  At  the  time  this 
Section  was  adopted,  one  non-broker-dealer 
maintained  membership  on  an  exchange.  This  non- 
broker-dealer  was  not  affected  by  the  prohibition 
and  continues  to  maintain  its  membership. 


the  Commission  did  not  propose  to 
exempt  registered  exchanges  from  the 
limitations  in  section  6(c)(1). 
Nevertheless,  in  the  Proposing  Release, 
the  Commission  asked  for  comment  on 
whether  institutions  should  be 
permitted  to  be  members  of  national 
securities  exchanges. 

Most  commenters  expressing  a  view 
on  institutional  membership  on 
registered  exchanges  agreed  that  such 
exchanges  should  be  prohibited  from 
having  non-broker-dealer  members.^^s 
One  commenter,  however,  believed  that 
direct  institutional  access  to  exchanges 
is  a  choice  that  would  benefit  market 
participants  by  providing  lower 
execution  costs  for  the  shareholders  of 
institutional  funds.  Although  this 
commenter  noted  the  Commission's 
concerns  about  the  regulatory  burden  an 
institution  might  face  if  it  chose  to  be  a 
direct  member  of  an  exchange,  it 
thought  that  membership  should  be  a 
choice  available  to  those  institutions 
that  feel  they  have  the  economies  of 
scale  to  warrant  direct  access  or  believe 
that  anonymity  is  worth  the  regulatory 
cost  of  membership.  3«« 

As  discussed  in  the  Proposing 
Release,  the  Commission  believes  that, 
in  order  to  ensure  the  central  goals  of 
exchange  regulation,  direct  institutional 
members  or  participants  in  exchanges 
would  have  to  be  subject  to  the  majority 
of  rules  and  regulations  to  which 
broker-dealers  are  currently  subject.  3«7 
Moreover,  because  institutions  that  were 
granted  exchange  membership  or  direct 
access  to  exchanges  would  likely  need 
to  become  members  in  one  or  more  of 
the  national  clearance  and  settlement 
corporations  in  order  to  clear  and  settle 
their  trades,  these  institutions  would 
need  to  demonstrate  and  maintain 
financial  creditworthiness.  Insufficient 
net  capital  and  incomplete  books  and 
records  could  compromise  financial 
soimdness,  audit  trails,  and  other 
general  risk  management  objectives  that 
are  critical  to  sound  markets  and 
clearance  and  settlement  systems. 
Consequently,  the  Commission  would 
need  to  require  non-broker-dealer 


'•s  CBOE  Utter  at  6  ("it  would  be  difficult,  if  not 
impossible,  for  the  Commission  to  adequately 
regulate  or  oversee  the  array  of  non-broker-dealer 
institutions  that  currently  are,  or  may  become, 
participants  on  (alternative  trading  systems)"); 
NASD  Utter  at  8  (institutions  should  not  be 
members  of  alternative  trading  systems  that  register 
as  exchanges):  IBEX  Utter  at  13  (institutional  and 
mdividual  investors  should  be  granted  exchange 
access  through  the  sponsorship  of  discount  or  full- 
service  broker-dealers). 

'"  American  Century  Utter  at  4. 

'•'  Sections  6(f)  and  15(e)  of  the  Exchange  Act,  15 
U.S.C.  78f(f)  and  78o(e),  would  permit  the 
Commission  to  subject  institutional  members  to  all 
exchange  rules  and  relevant  Exchange  Act 
provisions. 


institutions  to  comply  with  financial 
responsibility  obligations,  including  the 
requirements  to  maintain  certain 
minimum  levels  of  net  capital  and 
appropriate  books  and  records.?" 
Without  such  requirements, 
institutional  membership  on  an 
exchange  may  also  conflict  with  an 
exchange's  obligation  to  have  rules  that 
foster  the  efficient  clearance  and 
settlement  of  securities  transactions. 

The  Commission  believes  that  non- 
broker-dealer  institutions  essentially 
would  be  required  to  comply  with  the 
same  requirements  imposed  on 
registered  broker-dealers  and,  therefore, 
undermine  most  benefits  an  institution 
receives  by  virtue  of  not  registering  as 
a  broker-dealer. »6«  Thus,  the 
Commission  does  not  believe  that 
allowing  institutional  membership  on 
exchanges  would  be  any  less  costly  to 
an  institution  than  establishing  a  broker- 
dealer  affiliate,  which  can  become  a 
member  in  a  registered  exchange.  At  the 
same  time,  it  woidd  impose  ad-hoc 
regulatory  burdens  on  the  Commission 
and  the  exchanges  as  they  tried  to 
impose  critical  rules  and  regulations  on 
institutions.  Further,  the  Commission 
does  not  believe  that  it  is  currently 
practical  or  serves  the  best  interests  of 
investors  or  the  markets  generally  to 
allow  non-broker-dealers  to  be  members 
of  national  securities  exchanges, 
because  of  the  potential  lack  of 
regulatory  oversight  the  Commission 
would  have  over  these  entities. 
Therefore,  just  as  currently  registered 
exchanges  are  required  to  limit 
membership  to  broker-dealers, 
alternative  trading  systems  that  choose 
to  register  as  exchanges  would  be 
prohibited  fit)m  extending  membership 
to  non-broker-dealers. 

Accordingly,  the  Commission  believes 
that  exchange  membership  should 
continue  to  be  limited  to  registered 
broker-dealers  and  persons  associated 
with  registered  broker-dealers  in 
accordance  with  section  6(c)(1)  of  the 
Exchange  Act.^'"  Institutions,  however, " 
would  be  able  to  access  alternative 
trading  systems  registered  as  exchanges 
through  a  registered  broker-dealer 
member  of  such  a  trading  system, 
including  an  affiliate  of  the  institution. 
Institutions  currently  have  efficient 
access  to  the  NYSE  through  SuperDOT 


'••The  Commission  could  adopt  such 
requiremenu  pursuant  to  its  authority  under 
Section  15(c)  of  the  Exchange  Act,  15  U.S.C.  78o(e). 

'••The  Commission  notes  that  institutions 
currently  have  the  option  to  establish  a  broker- 
dealer  affiliate,  which  can  become  a  member  in  an 
exchange.  The  institution  can  then  direct  its  order 
flow  through  its  affiliated  entity.  Many  investment 
companies  already  have  affiliated  broker-dealer*. 

"»15  U.S.C.  78f(c)(l). 
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1 1  minals  given  to  them  by  NYSE 
ifiembere,'''  and  the  OptiMark 
System  372  will  enable  institutions  to 
directly  enter  orders  in  the  OptiMark 
System  through  use  of  an  exchange 

i ember  give-up.  Access  of  this  nature 
lould  not  impose  significant  costs  or 
u'dens  on  institutions  or  on  broker- 
dealers  providing  the  access.  The 
(pommission  beUeves  if  institutions 
p  mtinue  to  have  indirect  access  to 
^  cchanges,  their  needs  can  be  met 
Without  compromising  important 
rteulatory  objectives. 
j  Finally,  while  the  NASD  agreed  with 
ue  Commission's  views  that 
institutions  should  not  be  "members"  of 
registered  exchanges,  it  asked  the 

8}mmission  to  provide  guidance  on 
hether  a  registered  exdiange  may  set 
p  a  broker-dealer  subsidiary  to  provide 
sponsored  access  to  retail  and 
institutional  customers.  Further,  the 

5ASD  asked  whether  the  registered 
cchange  could  be  the  SRO  for  its 
reker-dealer  subsidiary.  The  NASD 
believes  that  there  is  an  inherent 
c  onflict  of  interest  in  such  an 
|b  rrangement  and  that  the  Commission 
mould  explain  its  views  and  provide 
ISROs  with  guidance  on  the 
tnesponsibilities  for  oversight  of  the 
broker-dealer  in  such  circiunstances.^'^ 
In  this  regard,  a  registered  exchange  is 
I  lot  explicitly  prohibited  from 
'« stablishing  a  broker-dealer  subsidiary 
t  tux)ugh  which  it  can  provide  sponsored 
i  ccess  to  its  non-broker-dealer 
I  ustomers.  Nonetheless,  the 
( Commission  recognizes  concerns  about 
1  he  potential  conflict  of  interest  if  a 
1  egistered  exchange  were  the  SRO  for  its 
I  lubsidiary.  and  believes  that  it  may  be 
I  Ufficult  for  an  exchange  to  fulfill  its 
I  >bIigation8^mder  sections  6(b)(6), 
I  >(b)(7),  and  19(g)  with  respect  to  such 
I  subsidiary. ''* 

I.  Fair  Access 

Sections  6(b)(2)  =»75  and  6(c)  ^'o  of  the 
Exchange  Act  prohibit  registered 


"^  Exchange  members  are  subject  to  regulatory 
iction  by  the  NYSE  for  violations  of  NYSE  rules  by 
Iwir  customers  entering  orders  through  the 
nembers'  SuperDOT  terminals. 

»"  See  in/ro  note  452. 

»^>:NASD  Utter  at  8. 

"« 15  U.S.C.  78f{b)(6H7)  and  15  U.S.C  78s(g). 
rhese  provisions  require  that  a  registered  exchange 
be  able  to  enforce  compliance  by  its  members  with 
the  federal  securities  laws,  appropriately  discipline 
its  members  for  violations  of  such  laws,  and 
provide  a  fair  disciplinary  procedure.  The 
Commission  notes,  however,  that  unless  a  broker- 
dealer  effects  transactions  in  securities  solely  on  a 
national  securities  exchange  of  which  it  is  a 
member,  it  must  become  a  member  of  a  national 
securities  association  or  another  national  securities 
exchange.  Section  15(b)(8)  of  the  Exchange  Act,  15 
U.S.C.  78o(b)(8). 

»"  15  U.S.C  78nb)(2). 

"•15U.S.C.78f(c). 


exchanges  from  denying  access  to,  or 
discriminating  against,  members.  The 
obligation  to  ensure  fair  access  for 
members  does  not,  however,  restrict  the 
authority  of  a  national  securities 
exchange  to  maintain  reasonable 
standards  for  access.  ^'^  jhe  securities 
industry  and  the  general  public  need 
access  to  exchanges  to  ensure  the  best 
execution  of  orders.  Exchanges  are 
venues  for  trading  that  should  be  open 
to  all  qualified  persons.  The 
Commission  stated  in  the  Proposing 
Release  that  alternative  trading  systems 
that  register  as  exchanges  would  be 
required  to  comply  with  section  6(b)(2) 
and  section  6(c)  of  the  Exchange  Act. 
IBEX  was  the  only  commenter  to 
express  a  view  on  this  requirement  and 
its  comment  was  favorable.*'*  Thus,  the 
Commission  would  require  any 
alternative  trading  system  registered  as 
an  exchange  to  ensure  the  fair  access  of 
registered  broker-dealers. 

m  a  similar  vein,  exchanges  are 
prohibited  from  adopting  any  anti- 
competitive rules.*"  To  further 
emphasize  the  goal  of  vigorous 
competition,  Congress  requires  the 
Commission  to  consider  the  competitive 
effects  of  exchange  rules,*""  as  well  as 
the  Commission's  own  rules.*"*  The  fair 
access  and  fair  competition 
requirements  in  the  Exchange  Act  are 
intended  to  ensure  that  national 
seciuities  exchanges  treat  investors  and 
their  participants  fairly,  consistent  with 
the  expectations  of  the  investing  public. 
For  example,  as  discussed  above,  an 
exchange's  rules,  including  its  rules  of 
priority,  must  treat  all  members  fairly. 
Accordingly,  before  granting  an 
application  for  registration  as  an 
exchange,  the  Commission  would 
review  the  exchange's  rules  for 
compliance  with  these  requirements. 

5.  Compliance  With  ARP  Guidelines 

All  national  securities  exchanges  are 
expected  to  maintain  sufficient  systems 
capacity  to  handle  foreseeable  trading 
volume.  Applicants  for  registration  as  a 
national  securities  exchange  must  have 
adequate  computer  system  capacity, 
integrity  and  security  to  support  the 
operation  of  an  exchange.  The 
Commission  believes  that  adequate 
capacity  is  vital  to  the  efficient 


>"  A  denial  of  access  would  be  reasonable,  for 
example,  if  it  were  based  on  objective  standards, 
such  as  capital  and  credit  requirements,  and  if  these 
standards  were  applied  fairly. 

"«IBEX  Letter  at  13-14. 

"•Section  6(b)(8)  of  the  Exchange  Act,  15  U.S.C. 
78f(b)(8);  section  15A(b)(9)  of  the  Exchange  Act,  15 
U.S.C.  78o-3(b)(9). 

'•»  Section  6(b)(6)  of  the  Exchange  Act.  15  U.S.C. 
78Plb)(6). 

3"  Section  23(a)  of  the  Exchange  Act.  15  U.S.C. 
78w(a). 


operation  of  exchanges,  particularly 
during  periods  of  high  volume  or 
volatility,  such  as  have  been 
experienced  in  the  past  year.  To  this 
end,  all  exchanges  and  the  NASD 
currently  participate  in  the 
Commission's  automation  review 
program  ( "ARP").*«  Given  the  highly   , 
automated  nature  of  most  alternative 
trading  systems,  the  Ckjmmission  stated 
in  the  Proposing  Release  that  it  would 
expect  any  exchange  applying  for 
registration  as  a  national  securities 
exchange  to  comply  with  the  policies 
and  procedures  outlined  by  the 
Commission  in  its  policy  statements 
concerning  the  automation  review 
program,  including  cooperation  with 
any  reviews  conducted  by  the 
Commission.  In  this  regard,  the 
Commission  would  consider  the 
resources  and  ability  of  an  applicant  for 
registration  as  an  exchange  to  meet  the 
standards  set  forth  in  the  automation 
review  program.  In  particular,  the 
Commission  would  consider  whether 
the  applicant  had  sufficient  capita)  to 
maintain  its  automated  systems,  and     , 
staff  with  technical  expertise 

The  Commission  received  one 
comment  letter  addressing  this  issue. 
The  PCX  commented  that  registered 
exchanges  should  only  have  to  comply 
with  the  ARP  guidelines  if  they  reach 
the  threshold  level  that  triggers  these 
requirements  for  alternative  trading 
systems  registered  as  broker-dealers. 
The  PCX  noted  that,  although  many 
exchanges  do  not  accoimt  for  twenty 
percent,  or  even  ten  percent,  of  the 
trading  in  ITS  eligible  equity  securities, 
all  exchanges  are  required  to  comply 
with  the  ARP  guidelines.  The  PCX 
commented  that  these  regulatory 
requirements  impose  substantial  costs 
on  exchanges  and  that  there  is  no  basis 
for  imposing  these  types  of 
requirements  on  exdianges  when  such 
requirements  are  not  imposed  on 
alternative  trading  systems  registered  as 
broker-dealers  that  have  substantially 
greater  trading  voltune.*"* 

The  Commission  notes  that  today  it  is 
'  adopting  a  requirement  that  alternative 
trading  systems  with  twenty  percent  or 
more  of  the  volume  in  any  equity 
security,  or  certain  categories  of  debt, 
comply  with  certain  systems  capacity, 
integrity,  and  security  requirements. 
While  some  registered  exchanges  may 
have  less  than  twenty  percent  of  the 
volume  in  similar  securities,  the 
Commission  nevertheless  believes  that 
these  exchanges'  direct  participation  in 
the  national  market  system  necessitates 


>•>  See  supra  notes  269-273  and  accompanying 
text. 
>•»  PCX  Letter  at  7-8. 
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participation  in  the  automation  review 
program.  Moreover,  while  there  are 
costs  associated  with  capacity  planning 
and  testing,  contingency  planning, 
stress  testing,  and  independent  reviews, 
as  well  as  ensuring  that  automated 
systems  have  sufficient  capacity,  these 
are  costs  that  all  highly  automated 
business  must  bear  and  not  merely 
regulatory  costs.3»^  The  Commission's 
ARP  guidelines  are  intended  only  to 
ensure  that  short-term  cost  cutting  by 
registered  exchanges  does  not 
jeopardize  the  operation  of  the 
securities  markets. 

6.  Registration  of  Securities 

Under  the  Exchange  Act,  securities 
traded  on  a  national  securities  exchange 
must  be  registered  with  the  Commission 
and  approved  for  listing  on  the 
exchange.3«5  In  addition,  national 
securities  exchanges  are  permitted  to 
trade  securities  hsted  on  other 
exchanges  and  Nasdaq  pursuant  to 
unlisted  trading  privileges  ("UTP").3«6 
These  requirements  ensiu«  that 
investors  have  adequate  information 
and  that  all  relevant  trading  activity  in 
a  seourity  is  reported  to,  and  surveilled 
by.  the  exchange  on  which  it  is  listed. 
The  Commission  discussed  in  the 
Proposing  Release  that  an  alternative 
trading  system  choosing  to  register  as  an 
exchange  would  be  subject  to  these 
requirements  and  would  be  required  to 

'•♦  In  this  regard,  those  exchanges  applying  for 
registration  in  1999  should  also  be  prepared  to 
demonstrate  that  their  systems  are  year  2000 
compliant 

>"  Section  12(a)  of  the  Exchange  Act  makes  it 
unlawful  for  any  member,  broker,  or  dealer  to  effect 
any  transaction  in  any  security  (other  than  an 
exempted  security)  on  a  national  securities 
exchange  unless  a  registration  statement  has  been 
filed  with  the  Commission  and  is  in  effect  as  to 
such  security  for  such  exchange  in  accordance  with 
the  provisions  of  the  Exchange  Act  and  the  rules 
and  regulations  thereunder.  15  U.S.C.  78/(a). 
Section  12(b)  of  the  Exchange  Act.  15  U.S.C.  78Ab). 
contains  procedures  for  the  registration  of  securities 
on  a  national  securities  exchange.  Section  12(a) 
does  not  apply  to  an  exchange  that  the  Commission 
has  exempted  from  registration  as  a  national 
securities  exchange.  See.  e.g..  Securities  Exchange 
Act  Release  No.  28899  (Feb.  20,  1991),  56  FR  8377 
(Feb.  29. 1991).  See  also  Securities  Exchange  Act 
Release  No.  37271  (June  3,  1996).  61  FR  29145  (June 
7,  1996). 

'"Section  12(f)  of  the  Exchange  Act.  15  U.S.C 
78Af).  Under  section  12(0  of  the  Exchange  Act.  15 
U.S.C.  78/(f).  exchanges  cannot  trade  securities  not 
listed  on  an  exchange  or  classified  as  Nasdaq  NM 
securities  (such  as  Nasdaq  SmallCap  or  OTC 
securities)  without  Commission  action.  Section 
12(f)  of  the  Exchange  Act  authorizes  the 
Commission  to  permit  the  extension  of  UTP  to  any 
security  listed  otherwise  than  on  an  exchange  The 
OTC-UTP  plan  which  provides  UTP  for  Nasdaq 
NM  securities,  is  the  only  extension  to  date 
approved  by  the  Commission.  See  OTC-UTP  plan 
infra  note  401.  Thus,  registered  exchanges  cannot 
currently  trade  Nasdaq  SmallCap  securities  or 
exempted  securities  that  are  not  separately  listed  on 
the  exchange. 


have  rules  for  trading  the  class  or  type 
of  securities  it  seeks  to  trade  pursuant 
to  UTP.387  Moreover,  to  trade  Nasdaq 
MM  securities,  such  a  system  would 
have  to  become  a  signatory  to  an 
existing  plan  governing  such  trading.^M 

With  regard  to  these  securities 
registration  requirements.  OptiMark 
commented  that  they  would  preclude, 
as  a  practical  matter,  those  alternative 
trading  systems  that  trade  privately 
placed  securities  or  unregistered  foreign 
securities  from  choosing  to  register  as 
exchanges.  In  addition,  the  various 
conditions  and  limited  scope  of  the 
Nasdaq/National  Market  System/ 
Unlisted  Trading  Privileges  ("OTC- 
UTP")  plan  3a9  would  impair  the  ability 
of  alternative  trading  systems  that  offer 
competing  facilities  for  securities  listed 
on  existing  exchanges  to  register  as 
exchanges.  For  example,  UTP  may  be 
extended  for  Nasdaq  NM  seouities,  but 
this  does  not  include  Nasdaq  SmallCap 
securities  or  other  over-the-counter 
securities.  Moreover,  formally  amending 
the  OTC-UTP  plan  to  admit  any  new 
member  and  to  allocate  expenses  and 
revenues  among  competing  market 
centers  is  a  time-consuming  process. 

Consequently,  OptiMark 
recommended  that  the  Commission 
exercise  its  exemptive  authority  to 
reduce  the  differences  in  regulatory 
treatment  between  alternative  trading 
systems  registered  as  exchanges  and 
those  registered  as  broker-dealers.  In 
particular,  OptiMark  suggested  that, 
regardless  of  whether  they  are  registered 
exchanges  or  broker-dealers,  alternative 
trading  systems  that  limit  their  screen 
availability  to  certain  qualified  persons 
be  permitted  to  trade  uiu«gistered 
securities,  including  private  placements 
and  foreign  securities.  Similarly, 
OptiMark  believed  that  alternative 
trading  systems  that  seek  to  compete  for 
order  flow  with  existing  exchanges 
should  be  able  to  do  so  in  all  securities 
listed  on  those  exchanges,  regardless  of 
the  alternative  trading  system's 
registration  status.^ao 

The  issue  of  trading  imregistered 
seciirities,  and  in  particular  uiuegistered 
foreign  securities,  on  exchanges  raises 
many  difficult  issues.  Registration  of 


securities  provides  public  information 
for  investors  that  is  prepared  in 
accordance  with  U.S.  accounting  and 
auditing  standards.  This  assures  that  the 
issuer's  disclosures  are  consistently 
presented  and  can  be  easily  compared  to 
the  information  provided  by  other 
issuers.  For  this  reason,  the  Exchange 
Act  requires  securities  to  be  registered  if 
they  trade  on  national  securities 
exchanges. 

The  Commission  has  maintained  the 
current  stnictm^  in  the  final  rules: 
continuing  to  require  registered 
exchanges  to  trade  only  registered  • 
securities,  but  not  extending  this 
requirement  to  alternative  trading 
systems  not  registered  as  exchanges. 
The  Commission  is  continuing  to  review 
on  a  broader  basis  the  issuing  and 
trading  of  unregistered  foreign  securities 
in  the  U.S.  and,  as  part  of  that  review, 
will  specifically  consider  whether 
unregistered  foreign  securities  should 
continue  to  be  finely  traded  on 
alternative  trading  systems  that  are  not 
registered  as  exchanges. 

7.  National  Market  System  Participation 

As  discussed  in  the  Proposing 
Release,  any  alternative  trading  system 
that  elects  to  register  as  a  national 
securities  exchange  would  also  be 
expected  to  become  a  participant  in  the 
market-wide  transaction  and  quotation 
reporting  plans  currently  operated  by 
registered  exchanges  and  the  NASD. 
These  plans— the  CQS.^^  the  CTA.^z 
the  ITS, 393  the  Options  Price  Reporting 
Authority  ("OPRA")."'*  and  OTC- 


"'  Rule  12f-5,  17  CFR  240.12f-5. 

'"See  OTC-UTP  plan,  infra  note  401  and 
accompanying  text. 

"»The  OTC-UTP  plan  provides  for  the 
collection,  consolidation,  and  dissemination  of 
quotation  and  transaction  information  for  Nasdaq 
NM  securities  by  its  participants.  Any  registered 
Exchange  where  Nasdaq  NM  securities  are  traded 
may  become  a  full  participant  in  the  OTC-UTP 
plan.  See  infra  note  401.  See  also  Securities 
Exchange  Act  Release  Nos.  24407  (Apr.  27  1987) 
52  FR  17349  (May  7,  1987);  36985  (Mar.  18.  1996) 
61  FR  12122  (Mar.  25,  1996). 

'"OptiMark  Utter  at  3. 


'••  The  CTA  provides  vendora  and  other 
subscribers  (including  alternative  trading  systems) 
with  consolidated  last  sale  information  for  stocks 
admitted  to  dealings  on  any  exchange  pursuant  to 
a  plan  approved  by  the  Commission  ("CTA  plan"). 
See.  e.g..  Securities  Exchange  Act  Release  Nos 
10787  (May  10.  1974).  39  FR  17799  (final  rules 
approving  CTA  plan);  16983  (July  16, 1980),  45  FR 
49414  (July  24, 1980);  37191  (May  9. 1996).  61  FR 
24842  (May  16.  1996). 

'"The  CQS  gathers  quotations  from  all  market 
makers  in  exchange-listed  securities  and 
disseminates  them  to  vendors  and  other  subscribers 
pursuant  to  a  plan  approved  by  the  Commission 
("CQ  plan").  Securities  Exchange  Act  Release  No. 
16518  Oan.  22.  1980).  45  FR  6521  (final  rules 
approving  CQ  plan);  37191  (May  9.  1996).  61  FR 
24842  (May  16, 1996). 

'9'The  ITS  is  a  communications  system  designed 
to  facilitate  trading  among  competing  markeU  by 
providing  each  market  participating  in  the  ITS 
pursuant  to  a  plan  approved  by  the  Commission 
("ITS  plan")  with  order  routing  capabilities  based 
on  current  quotation  information.  See,  e.g. 
Securities  Exchange  Act  Release  Nos.  37191  (May 
9.  1996),  61  FR  24842  (May  16,  1996);  17532  (Feb 
10. 1981),  46  FR  12919  (Feb.  18, 1981);  23365  (June 
23.  1986),  51  FR  23865  (July  1, 1986)  (CSE/ITS 
linkage);  18713  (May  6, 1982)  47  FR  20413  (May  12 
1982)  (NASDs CAES/ITS  linkage);  28874  (Feb  12 
1991 ),  56  FR  6889  (Feb.  20, 1991)  (CBOE/ITS 
linkage). 

'**  See  infra  note  401  and  accompanying  text  for 
a  description  of  the  OPRA  plan. 
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]  ]  rp  395 — linjj  trading,  quotation,  and 
1  ( porting  for  all  registered  exchanges 
i  J  id  the  NASD  and  are  responsible  for 
^  e  transparent,  efficient,  and  fair 
b  jeration  of  the  securities  markets. 
Tnese  plans  form  the  backbone  of  the 
national  market  system  and 
participation  in  these  plans  by  all 
^gistered  exchanges  is  vital  to  the 
^iiccess  of  the  national  market  system. 
I  Participation  in  effective  quote  and 
uansaction  reporting  plans  and 
]^ocedures  would,  therefore,  be 
andatory  for  any  newly  registered 
change,  as  it  is  now  for  cmrently 
gistered  exchanges.3««  xhe  CTA  and 
e  CQS,  which  make  quote  and 
:  ansaction  information  in  exchange- 
sted  securities  available  to  the 
;  ublic,^'^  both  have  provisions 
;  Dveming  the  entry  of  participants  to 
[  le  plans,39«  and  allow  any  national 
9  BCiuities  exchange  or  registered 
r  ational  securities  association  to 
t  ecome  a  participant.  *"*  New 
I  larticipants  are  required  to  pay  certain 
( ntry  fees  to  the  existing  participants.*"" 
I  'articipants  in  these  plans  share  in  the 
i  acome  and  expenses  associated  with 
1  tie  plans'  operations.**"  Because 


national  seoirities  exchanges  are 
required  to  participate  in  an  effective 
quote  and  transaction  reporting  plan, 
the  Commission  expects  the  participants 
of  existing  plans  to  include  them  in  the 
plans  under  reasonable  conditions 
adapted  to  the  situations  of  the  new 
exchanges. 

In  addition  to  requiring  participation 
by  newly  registered  exchanges  in  quote 
and  transaction  reporting  plans,  the 
Commission  would  expect  newly 
registered  exchanges  to  participate  in 
ITS,*<'2  or  an  equivalent  system  if  one 
were  developed.  ITS  provides  trading 
links  between  market  centers  and 
enables  a  broker  or  dealer  who 
participates  in  one  market  to  execute 
orders,  as  principal  or  agent,  in  an  ITS 
security  at  another  market  center, 
through  the  system.*"'  The  ITS  plan 
requires  that  the  members  of  participant 
markets  avoid  initiating  a  purchase  or 
sale  at  a  worse  price  than  that  available 
on  another  ITS  participant  market 
("trade-throughs").*"*  Participation  in 
ITS  would  give  users  of  these  new. 
exchanges  access  to  other  ITS 
participant  n:\arkets.  Moreover, 
participation  in  ITS  would  require  new 


»■*  See  infra  note  and  accompanying  text  for  a 

4escription  of  the  OTC-UTP  plan. 
'••See Rules  llAcl-l(b)(l)  and  nAa3-2(c).  17 

^FR  240.11Acl-l(b)(l)  and  240.11Aa3-2(c). 
">'  Both  the  CTA  and  the  CQS  are  presently 

(  perated  by  the  eight  national  securities  exchanges 

tnd  the  NASD. 
'"The  CTA  plan  also  contains  a  provision  for 

I  intities  other  than  participants  to  report  directly  to 
he  CTA  as  "other  reporting  parties."  Pursuant  to 
his  provision,  parties  other  than  a  national 
Mcurities  exchange  or  association  may  be  permitted 
o  provide  transaction  data  directly  to  the  CTA. 
Mternative  trading  systems  that  do  not  elect  to 
agister  as  exchanges  would  be  eligible  for 
jarticipation  in  the  CTA  plan  pursuant  to  this 
>rovision;  however,  as  non-member  participants, 
hese  systems  would  neither  be  obligated  to  pay  the 
'equired  fees  and  expenses  to  the  plan,  nor  able  to 
(hare  in  the  plan's  profits. 

'••See  Securities  Exchange  Act  Release  No. 
J7191  (May  9, 1996),  61  FR  24842  (May  16,  1996). 

«o<>These  fees  represent  the  "tangible  and 
intangible  assets"  provided  by  the  plans  to  the  new 
participant.  See  Proposing  Release,  supra  note  3  at 
nn.342-43  (discussing  entry  fees  for  the  CTA,  CQS. 
and  ITS  plans). 

*<"  Similar  to  the  CTA  and  CQ  plans,  the  OTC- 
UTP  plan  governing  trading  of  Nasdaq  NM 
securities  provides  for  the  collection,  consolidation, 
and  dissemination  of  quotation  and  transaction 
information  for  Nasdaq  NM  securities  by  its 
participants.  Any  national  securities  exchange 
where  Nasdaq  NM  securities  are  traded  may 
become  a  full  participant  of  the  OTC-UTP  plan. 
The  plan  also  provides  that  new  participants  pay 
a  share  of  development  costs,  share  ongoing 
operating  costs,  and  are  entitled  to  share  in  the 
plan's  profits.  See  Joint  Self-Regulatory 
Organization  Plan  Governing  the  Collection, 
Consolidation  and  Dissemination  of  Quotation  and 
Transaction  Information  for  Exchange-listed 
Nasdaq/National  Market  System  Securities  and  for 
Nasdaq/National  Market  System  Securities  Traded 
on  Exchanges  on  an  Unlisted  Trading  Privilege 
Basis  ("OTC-UTP  plan").  Securities  Exchange  Act 


Release  No.  24407  (Apr.  29, 1987),  52  FR  17349 
(May  7, 1987).  See  also  Securities  Exchange  Act 
Release  No.  3698S  (Mar.  18,  1996),  61  FR  12122 
(Mar.  25, 1996). 

The  OPRA  plan  also  provides  for  the  collection 
and  dissemination  of  last  sale  and  quotation 
information  with  respect  to  options  that  are  traded 
on  the  participant  exchanges.  Under  the  terms  of 
this  plan,  any  national  securities  exchange  whose 
rules  governing  the  trading  of  standardized  options 
have  been  approved  by  the  Commission  may 
become  a  party  to  the  OPRA  plan.  The  plan 
provides  that  any  new  party,  as  a  condition  of 
becoming  a  party,  must  pay  a  share  of  OPRA's  start- 
up costs.  It  also  provides  for  revenue  sharing  among 
all  parties.  The  OPRA  plan  was  approved  pursuant 
to  Section  llAof  the  Exchange  Ad  and  Rule  lla3- 
2  thereunder.  See  Securities  Exchange  Act  Release 
No.  17638  (Mar.  18, 1981)  ("OPRA  plan"). 

«>2To  become  a  participant  in  ITS,  an  exchange 
or  association  must  subscribe  to,  and  agree  to 
comply  and  to  enforce  compliance  with,  the 
provisions  of  the  plan.  See  ITS  plan,  supra  note 
393,  at  section  3(c). 

<03  ITS  also  establishes  a  procedure  that  allows 
specialists  to  solicit  pro-opening  interest  in  a 
security  from  specialists  and  market  makers  in 
other  markets,  thereby  allowing  these  specialists 
and  market  makers  to  participate  in  the  opening 
transaction.  Participation  in  an  opening  transaction 
can  be  especially  important  when  the  price  of  a 
security  has  changed  since  the  previous  close. 

♦"  A  trade-through  occurs  when  an  ITS 
participant  purchases  securities  at  a  lower  price  or 
sells  at  a  higher  price  than  that  available  in  another 
ITS  participant  market.  For  example,  if  the  NYSE 
is  displaying  a  bid  of  20  and  an  offer  of  20'/k  for 
an  ITS  security,  the  prohibition  on  trade-throughs 
would  prohibit  another  ITS  participant  market  from 
buying  that  security  from  a  customer  at  19'A  or 
selling  that  security  to  a  customer  at  20  Vi.  In 
addition,  each  participant  market  has  in  place  rules 
to  implement  the  ITS  Trade-Through  Rule.  See,  e.g. 
NASD  Rule  5262.  The  plan  also  provides  a 
mechanism  for  satisfying  a  market  aggrieved  by 
another  market's  trade-through. 


exchanges  to  adopt  rules  to  comply  with 
other  applicable  ITS  plan  provisions 
and  policies  on  matters  such  as,  for 
example,  trade-throughs,  locked 
markets,*"'  and  block  trades.*"*  As  with 
the  quote  and  transaction  reporting 
plans,  alternative  trading  systems  that 
register  as  exchanges  would  have  to  be 
integrated  into  ITS,  or  another  system 
that  links  markets  for  trading  purposes 
would  have  to  be  created  to  accomplish 
full  integration  of  the  newly  registered 
exchanges  into  the  national  market 
system. 

The  Commission  solicited  comment 
on  what  issues  were  raised  by  the 
possible  integration  of  new  exchanges 
into  ITS.  One  commenter  strongly 
believed  that  the  current  voting 
structure  of  ITS  establishes  barriers  to 
entry,  which  leads  to  barriers  to 
innovation.  This  commenter  was 
concerned  that  the  network  supporting 
ITS  may  not  be  strong  enough  to  handle 
sharply  higher  volumes  of  securities 
transactions  and  that,  in  an  environment 
with  multiple  exchanges,  the  failure  of 
these  linkages  would  impede  market 
participants'  quest  for  best  prices.*"' 
Another  commenter,  similarly, 
expressed  concern  that  the  means  of 
access  to,  and  participation  in,  the 
national  market  system  plans  more 
generally  was  not  clearly  defined  and, 
therefore,  provided  the  current 
participants  in  these  plans  an 
opportimity  to  delay  and  to  set 
imreasonable  terms  and  conditions  for 
entry  of  new  participants.*"*  The 
Commission  realizes  that  integrating 
new  exchanges  into  the  national  market 
system  plans  may  require  amendments 
to  these  plans  and  notes  that  national 
market  system  plans  may  be  amended 


♦*"  A  locked  market  occurs  when  an  ITS 
participant  disseminates  a  bid  for  an  ITS  security   * 
at  a  price  that  equals  or  exceeds  the  price  of  the 
offer  for  the  security  from  another  ITS  participant 
or  disseminates  an  offer  for  an  ITS  security  at  a 
price  that  equals  or  is  less  than  the  price  of  the  bid 
for  the  security  from  another  ITS  participant.  The 
plan  provides  a  mechanism  for  resolving  locked 
markets. 

■"••The  ITS  block  trade  policy  provides  that  the 
member  who  represents  a  block  size  order  shall,  at 
the  time  of  execution  of  the  block  trade,  send  or 
cause  to  be  sent,  through  ITS  to  each  participating 
ITS  market  center  displaying  a  bid  (or  offer) 
superior  to  the  execution  price  a  commitment  to 
trade  at  the  execution  price  and  for  the  number  of 
shares  displayed  with  that  market  center's  better 
priced  bid  (or  offer). 

«<"  American  Century  Letter  at  3  (citing  insUnces 
of  downtime  on  alternative  trading  systems  that  are 
attribuUble  to  SelectNet.  rather  than  the  alternative 
trading  system). 

♦<>•  Ashton  Letter  at  4  (also  stating  that  the 
Commission  should  be  sensitive  to  the  "veiled  anti- 
competitive motives"  of  the  existing  plan 
participants  and  be  prepared  to  d-'recl  any  new 
qualified  exchanges  to  be  accepted  into  all  national 
market  system  plans). 
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either  by  vote  of  the  participants,  or  by 
Commission  action.**'* 

The  Commission  also  requested 
comment  on  whether  any  changes  were 
necessary  to  incorporate  alternative 
trading  systems  i^stered  as  exchanges 
into  the  national  market  system  plans. 
In  this  regard,  the  Chicago  Board 
Options  Exchange  ("CBOE")  and  the 
NYSE  stated  that  they  did  not  beUeve 
that  there  would  need  to  be  significant 
changes  to  these  plans,  and  that  any 
changes  that  would  be  necessary  to 
accommodate  alternative  trading 
systems  registered  as  exchanges  into  ITS 
would  be  relatively  easy  to  resolve.*'" 
TTie  CBOE,  however,  did  state  that 
alternative  trading  systems  registered  as 
exchanges  should  be  subject  to  the  same 
requirements  regarding  access  to  the 
national  market  system  plans  as  are 
apphcable  to  traditional  exchanges, 
including  payment  of  participation 
en^  fees.*!' 

The  NASD  suggested  that,  before  the 
Commission  approves  an  alternative 
trading  system's  application  for 
registration  as  an  exchange,  the 
Commission  address  more  completely 
the  manner  in  which  such  an  alternative 
trading  system  registered  as  an  exchange 
may  participate  in  national  market 
system  plans.  The  NASD  noted  three 
areas  in  which  the  Proposing  Release 
was  silent.  First,  the  Commission  did 
not  address  what  mechanism  would  be 
used  for  access  among  any  new 
exchange  and  other  exchanges  or 
markets.  For  example,  in  the  context  of 
Nasdaq  securities,  the  NASD  thought  it 
was  unclear  whether  the  existing 
approach  to  linkage  and  execution 
should  continue  to  occur  through 
Nasdaq's  SelectNet  system  or  its 
successor,  or  whether  there  should  be  a 
new  rrS-like  entity  fonned  with  a 
completely  new  approach  to  access.  The 
NASD  expressed  a  preference  for  using 

■^Securities  Exchange  Act  Release  No.  40204 
Ouly  15.  1998),  63  FR  390306  (July  22.  1998) 
(proposal  providing  for  the  linkage  of  the  PCX 
application  of  the  OptiMark  system  to  the  fTS 
system);  Securities  Exchange  Act  Release  No.  40260 
Ouly  24.  1998).  63  FR  40748  July  30, 1998) 
(proposal  expanding  the  ITS/CAES  linkage  to  all 
listed  securities,  including  non-Rule  19c-3 
securities). 

«•»  See  CBOE  Letter  at  4-5;  NYSE  Letter  at  8-9. 
The  NYSE  also  stated  that  consideration  of  this 
issue  can  be  better  evaluated  at  the  time  an 
alternative  trading  system  registers  as  an  exchange 
and  seeks  to  become  a  member  of  ITS.  Id.  But  see 
CHX  Letter  at  7  (expressing  concern  about  a  for- 
profit  exchange  becoming  a  full  participant  in  the 
national  market  system  plans  because  such 
exchanges  would  be  subject  to  pressures  not  to 
expend  significant  resources  on  maintaining 
surveillance  and  enforcement  capability  and  would 
not  have  the  same  commitment  to  the  public 
interest  and  the  investing  public  as  traditional  not- 
for-profit  exchanges). 

♦"CBOE  Letter  at  4-5. 


the  current  approach  to  linkages. 
Second,  the  NASD  noted  that  the 
Commission  did  not  address  whether 
alternative  trading  systems  registered  as 
exchanges  could  continue  to  charge  an 
access  fee,  and  believed  strongly  that 
such  alternative  trading  systems  should 
not  be  allowed  to  charge  for  another 
market  accessing  displayed  interest. 
Third,  the  Commission  did  not  address 
the  intermarket  linkage  issues  raised  by 
access  to  traditional  exchanges  by  non- 
broker-dealers  that  have  indirect  access 
to  alternative  trading  systems  registered 
as  exchanges.*'^ 

OptiMark  asked  the  Commission  to 
consider  the  effect  of  an  alternative 
trading  system's  abiUty  to  charge  an 
execution  fee  on  its  choice  to  register  as 
an  exchange  or  as  a  broker-dealer. 
OptiMark  noted  that  the  Proposing 
Release  only  contemplated  that 
alternative  trading  systems  operating  as 
broker-dealers  would  be  able  to  charge 
a  fee  to  non-subscribers;  alternative 
trading  systems  registered  as  exchanges 
and  participating  in  ITS  would  not.*" 

Susquehanna  Investment  Group 
("Susquehanna")  expressed  concern 
about  potentially  integrating  many 
alternative  trading  systems  registered  as 
exchanges  into  the  national  market 
system  mechanisms.  Susquehanna 
commented  that  integrating  new 
exchanges'  quotations  into  the  national 
market  system  should  be  done  only  with 
careful  consideration  for  the 
preservation  of  the  ITS  trade-through 
rule.*'*  Instinet  also  stated  that  in  order 
for  an  alternative  trading  system  to 
make  a  detennination  about  the 
feasibility  of  registering  as  an  exchange, 
the  Commission  needs  to  address  those 
unresolved  issues  relating  to  ITS. 
including  the  rules  governing  time/price 
priority  within  a  multiple  exchange 
structure.  In  addition.  Instinet  stated 
that  inter-exchange  rules  need  to  be  set 
forth  for  both  the  listed  and  over-the- 
coimter  seouities  markets.* '^ 

The  Commission  agrees  that  access  to 
national  market  system  systems  is  of  key 
importance.  It  currently  has  outstanding 
proposals  for  incorporation  of  one 


««  NASD  Letter  at  7. 

♦"  OptiMark  Letter  at  4-5  (also  asking  that  the 
Commission  consider  how  members  of  exchanges, 
other  than  the  exchange  through  which  an 
alternative  trading  system  registered  as  a  broker- 
dealer  disseminates  iu  quotations,  could  access 
such  alternative  trading  system's  quotes). 

♦"Letter  from  Gerald  D.  CConnell, 
Susquenhanna  Investment  Group  to  Jonathan  G 
Katz,  Secretary,  SEC,  dated  July  23.  1998 
("Susquehanna  Utter")  at  1-2.  See  also  OptiMark 
Letter  at  4  (asking  the  Commission  to  clarify  that 
participation  in  national  market  system  plans  is  not 
conditioned  on  any  universal  public  display 
requirement). 

*"  Instinet  Letter  at  1-2,  3, 6. 


linkage  into  ITS  of  an  alternative  trading 
system— OptiMark— and  a  traditional 
exchange— PCX— and  has  sought 
comment  on  organizational  and  other 
changes  to  ITS  to  make  it  more 
responsive  to  changing  conditions.*'* 
The  precise  arrangements  for  inclusion 
of  new  exchanges  into  these  plans 
depends  on  the  structure  of  these 
exchanges,  and  will  be  addressed  when 
an  applicant  seeks  registration  as  an 
exchange. 

8.  Uniform  Trading  Standards 

In  addition  to  participation  in 
national  market  system  mechanisms,  an 
alternative  trading  system  that  registers 
as  an  exchange  would  be  required  to 
comply  with  any  Commission-instituted 
trading  halt  relating  to  securities  traded 
on  or  through  its  facilities.*"  Newly 
registered  exchanges  would  be  required 
in  some  instances  to  adopt  trading  halt 
rules  to  comply  with  certain 
Commission  rules.* '•  A  newly 
registered  exchange  would  also  have  the 
authority  and  be  expected  to  impose 
trading  halts  for  individual  securities, 
for  classes  of  securities,  and  for  its 
system  as  a  whole  under  the  appropriate 
circumstances.*"  The  Commission  does 
not  believe  that  this  requirement  would 
present  any  undue  burden  for 
alternative  trading  systems  that  elect  to 
register  as  national  securities  exchanges 
because  most  alternative  trading 
systems  are  already  subject  to  the 
imposition  of  trading  halts  as  members 
of  the  NASD. 

In  addition,  to  promote  the  orderly 
operation  of  the  securities  markets  in 
accordance  with  Section  6  of  the 
Exchange  Act,**"  the  Commission 
would  expect  all  newly  registered 
national  seciuities  exdianges  to 
implement  circuit  breaker  rules  to 
temporarily  halt  trading  during  periods 

"•  See  supra  note  409. 

♦"The  Commission  may  suspend  trading  in  any 
security  for  up  to  10  days,  and  all  trading  on  any 
national  securities  exchange  or  otherwise,  for  up  to 
90  days  pursuant  to  sections  12(k)(l)(A)  and  (B)  of 
the  Exchange  Act.  15  U.S.C  78;(k)(l)(A)  and  (B). 

♦'•For  example,  a  newly  registered  exchange 
would  be  required  under  Rule  llAcl-1, 17  CFR 
240.11AC1-1,  to  halt  trading  when  neither 
quotation  nor  transaction  information  can  be 
disseminated. 

♦'•The  Commission  has  found  that  trading  halt 
rules  instituted  by  a  national  securities  exchange  or 
a  national  securities  association  are  consistent  with 
the  objectives  of  Section  6(b)(5)  of  the  Exchange 
Act,  15  U.S.C.  78f{b)(5).  See.  e.g..  Securities 
Exclmge  Act  Release  Nos.  39582  (Jan.  26, 1998) 
63  FR  5408  (Feb.  2,  1998);  26198  (Oct.  19, 1988) 
S3  FR  41637  (Oct.  24,  1988).  See.  e.g..  Amex  Rule 
117,  NASD  Rule  4120(a)(3),  and  NYSE  Rules  SOB 
and  717.  There  is  no  requirement  that  exchanges  or 
associations  of  securities  dealers  employ  identical 
trading  halt  rules,  and  these  rules  may  vary 
according  to  the  needs  of  the  individual  market. 

♦"  15  U.S.C  78f. 
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df  extraordinary  market  volatility  or 
onusual  market  declines.  The 
Cbmmission  believes  that  for  circuit 
breakers  to  be  effective,  all  markets  must 
impose  corresponding  circuit 
)reakers.*2'    ^ 

I  Proposed  Rule  Changes 

Under  Section  19(b)(1)  of  the 
;  Kchange  Act,  SROs  are  required  to  file 
il  proposed  rule  changes  with  the 
;ommission.*22  Thus,  once  registered  as 
.  exchange,  an  alternative  trading 
stem  would  have  to  submit  copies  of 
y  proposed  rule  changes  to  the 
tmmission  for  approval. 

,  Application  for  Registration  as  an 
Kchange 

The  Commission  proposed  to  revise 
lules  6a-l,  6a-2  and  6a-3  under  the 
,;xchange  Act  *23  to  clarify  the 
tequirements  for  registration  as  an 
( ixchange  and  to  accommodate  the 
:  egistration  as  exchanges  of  automated 
i  md  proprietary  trading  systems. 
\dditionally,  the  Commission  proposed 
o  revise  Form  1,  the  application  used 
jy  exchanges  to  register  or  to  apply  for 
m  exemption  based  on  limited  voliune, 
md  to  repeal  Form  1-A.  After 
considering  the  comments,  the 
[k>nunission  is  adopting  the 


Questions  1-7  of  the  Execution  Page 
Exhibit  A 


amendments  to  Rule  6a-l,  Rule  6a-2, 
Rule  6a-3  and  Form  1  as  proposed. 

1.  Revisions  to  and  Repeal  of  Form  1- 
A 

The  Commission  is  adopting  the 
revisions  to  Form  1  and  repealing  Form 
1-A  as  proposed.  Form  1  is  revised  by 
reorganizing  and  redesignating  the 
Statements  and  the  exhibits.  Because 
the  Commission  expects  most  futiue 
applicants  for  registration  as  an 
exchange  to  be  fully  or  partially 
automated,  the  Commission  revised 
some  of  the  information  requested  in 
Form  1  to  be  more  applicable  to 
automated  exchanges.  Specifically,  the 
Commission  is  adding  two  new  exhibits 
requiring  an  applicant  for  registration  as 
an  exchange  to  describe  the  way  any  of 
its  electronic  trading  systems  operate, 
and  the  criteria  used  by  the  exchange  in 
admitting  members.***  In  addition,  the 
Commission  is  adding  a  new  exhibit  to 
Form  1  to  reflect  the  possibility  that  an 
exchange  is  owned  by  shareholders, 
rather  than  members.***  The 
Commission  is  also  adopting  other 
changes  to  the  information  requested  on 
Form  1  to  reflect  the  fact  that  a  for-profit 
exchange  would  have  participants  or 
subscribers  trading,  rather  than 
members. 


Amended  fonn  1 


Exhibit  B. 
ExNbitC 


Exhibit  D 
Exhibit  E. 
ExhibitF. 

Exhibit  G 

Exhibit  H 

Exhibit  I  . 


Both  the  NYSE  and  the  Amex 
expressed  concern  that  these  new 
Exhibits  would  require  new  and 
additional  information.**^  Exhibits  E 
and  L,  however,  need  only  accompany 
the  application  for  registration  as  an 
exchange  and,  therefore,  are 
inapplicable  to  currently  registered 
exchanges.  In  addition,  Exhibit  K 
applies  only  to  non-member  owned 
exchanges.  Therefore,  because  all 
ourently  registered  exchanges  are 
member-owmed,  new  Exhibit  K  does  not 
apply  to  them.  The  Commission  has 
clarified  that  Exhibit  K  exclusively 
applies  to  non-member  owned 
exchanges.  If,  however,  a  currently 
registered,  member-owned  exchange 
were  to  convert  to  a  for-profit  structiue, 
it  would  have  to  comply  with  the 
requirement  to  update  Exhibit  K. 

Exchanges  ciurently  registered  with 
the  Commission  are  required  to  use 
amended  Form  1  in  complying  writh 
Rules  6a-2  and  6a-3.  The  information 
registered  exchanges  are  required  to 
update  under  Rules  6a-2  and  6a-3  is 
not  substantially  different  from  what 
registered  exchanges  are  required  to 
update  today.  The  Commission  has 
provided  the  chart  below  to  assist 
ciurently  registered  exchanges  in 
coiQplying  with  the  fiUng  obligations 
under  amended  Rules  6a-2  and  6a-3. 


Filing  requirements  under  amended  rules  6a-2  and  6a-3 


File  an  amendment  within  10  days  after  any  action  is  taken  that  ren- 
ders the  information  previously  filed  inaccurate  (Rule  6a-2((a)(1)). 

File  an  amendment  every  three  years  (Rule  6a-2(c))  or  make  infor- 
mation available  by  publication,  upon  request,  or  via  an  Internet 
Web  site  (Rule  6a-2(d)). 

File  an  amendment  every  three  years  (Rule  6a-2(c))  or  make  infor- 
matton  am\Me  by  publication,  upon  request,  or  via  an  Internet 
Web  site  (Rule  6a-2(d)). 

File  an  amendment  every  three  years  (Rule  6a-2(c))  or  make  infor- 
matkxi  available  by  puWteatton.  upon  request,  or  via  an  Internet 
Web  site  (Rule  6a-2(d)). 

File  an  amendment  within  10  days  after  any  action  is  taken  that  ren- 
ders the  information  previously  filed  inaccurate  (Rule  6»-2(a)(2)). 

File  an  annual  amendment  (Rule  6a-2(b)(1)) 

Uo  requirement  to  update:  only  required  on  applicatkxi  for  registration 

File  an  amendment  within  10  days  after  any  actkxi  is  taken  that  ren- 
ders the  informatkxi  previously  filed  inaccurate  (Rule  6a-2(a)(2)). 

File  an  amendment  within  10  days  after  any  actkxi  is  taken  that  ren- 
ders the  informatton  prevkxjsly  filed  inaccurate  (Rule  6a-2(a)(2)). 

File  an  amendment  within  10  days  after  any  actkxi  is  taken  that  ren- 
ders the  informatkxi  prevkxjsly  filed  inaccurate  (Rule  6a-2(a)(2)). 

File  an  annual  amendment  (Rule  6a-2(b)(1))  


Corresponding  part  of 

former  Forni  l  on 

which  informatkxi  was 

requested 


Ouestkxis  1-6  of  ttie 

Statement 
Exhibit  A(1). 


Exhibit  A(2). 

Questkxi7  of  the 
Statement 

Exhibit  A(3)  Exhibit  H. 

ExhibitF. 

Exhibits. 

Exhibit  C. 

Exhibit  D. 

Exhibit  E. 


*"  If  circuit  breakers  are  imposed  in  one  marlcet, 
but  not  in  another,  overall  market  disruption* 
caused  by  trading  imbalances  can  migrate  from  one 
market  to  the  next,  and  efforts  to  stabilize  such 
imbalances  during  periods  of  heavy  trading  and 
extreme  volatility  would  be  subverted.  See  also 
Securities  Exchange  Act  Release  No.  39846  (Apr.  9. 
1998),  63  FR  18477  (Apr.  15,  1998)  (approving 
proposed  changes  to  SRO  rules  regarding  circuit 
breakers). 


«"  Section  19(b)  of  the  Exchange  Act,  15  U.S.C 
78s(b). 

*"  17  CFR  240.6a-l.  240.6a-2  and  240.6«-3. 

*^  Exhibit  E  requires  an  exchange  to  describe, 
among  other  things,  the  means  of  access  to  the 
electronic  trading  system,  the  procedures  governing 
display  of  quotes  and/or  orders,  execution, 
reporting,  clearance,  and  settlement.  Exhibit  L 
requires  an  exchange  to  describe  its  criteria  for 


membership,  conditions  under  which  members  may 
be  subject  to  suspension  or  termination,  and 
procedures  that  would  be  involved  in  such 
suspension  or  termination. 

<"  Exhibit  K  requires  non-member  owned 
exchanges  to  provide  a  list  of  direct  owners  and 
control  persons. 

<w>  See  NYSE  Letter  at  11;  Amex  f.etter  at  6. 
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Amended  form  1 


Exhibit  J 

Exhibit  K 

Exhibit  L 
Exhibit  M 


Filing  requirements  under  amended  rules  6a-2  and  6a-3 


Exhibit  N 
Deleted  ... 


File  an  amendment  every  three  years  (Rule  6a-2(c))  or  mal<e  infor- 
mation available  by  publication,  upon  request,  or  via  an  Internet 
Web  site  (Rule  6a-2(d)).  File  an  amendment  within  10  days  after 
any  action  is  taken  that  renders  the  information  previously  filed  in- 
accurate (Rule  6a-2(a)(2)). 

Only  for-profit  exchanges  are  required  to  file  an  annual  amendment 
(Rule  6a-2(b)(2))  or  make  information  available  by  publication, 
upon  request,  or  via  an  Intemet  Web  site  (Rule  6a-2(d)),  and  to  file 
an  amendment  within  10  days  after  any  action  is  taken  that  renders 
the  information  previously  filed  inaccurate  (Rule  6a-2(a)(2)). 

No  requirement  to  update;  only  required  on  application  for  registration 
as  an  exchange. 

File  an  amendment  (Rule  6a-2(b)(2))  or  make  infomiation  available 
by  publkation,  upon  request,  or  via  an  Intemet  Web  site  (Rule  6a- 
2(d)). 

File  an  amendment  within  10  days  after  any  action  is  taken  that  ren- 
ders the  information  previously  filed  inaccurate  (Rule  6a-2(a)(2)). 

File  an  amendment  (Rule  6a-2(b)(2))  or  make  infomiation  available 
by  puWfcation.  upon  request,  or  via  an  Intemet  Web  site  (Rule  6a- 
2(d)). 


Corresponding  part  of 

former  Form  1  on 

whKh  information  was 

requested 


Exhibit  G. 


Question  8  of  ttie 
Statement. 

Question  g(a)  of  the 

.Statement. 
Exhibit  I. 
Exhibit  J. 
Exhibit  K. 
Exhibit  L 
Exhibit  M. 
Questk>n  9(b)  of  the 

Statement. 


2.  Amendments  to  Rules  6a-l,  6a-2, 
and  6a-3  Under  the  Exchange  Act 

In  order  to  reduce  some  of  the  filing 
burdens  for  exchanges  and  to  allow 
exchanges  to  comply  with  the  filing 
requirements  by  posting  information  on 
an  Intemet  web  page,  the  Commission  is 
amending  Rules  6a-l.  6a-2,  and  6a-3 
under  the  Exchange  Act. 

a.  Rule  6a-l  Application  for 
Registration  as  an  Exchange  or 
Exemption  Based  on  Limited  Volume  of 
Transactions 

The  Commission  proposed  to  amend 
Rule  6a-l  to  clarify  that  Form  1  should 
only  be  used  by  an  exchange  to  apply 
for  registration  as  a  national  securities 
exchange  or  for  an  exemption  from 
registration  under  section  5  of  the 
Exchange  Act  based  on  such  exchange's 
limited  volume  of  transactions.  The 
Commission  received  no  comments  on 
these  proposed  changes  and  is  adopting 
them  as  proposed. 

b.  Rule  6a-2  Periodic  Amendments 

Paragraph  (a)  of  amended  Rule  6a-2 
requires  an  exchange  to  file  an 
amendment  to  Form  1  within  10  days  of 
changes  to:  (1)  Information  filed  on  the 
Execution  Page  of  Form  1.  or 
amendment  thereto;  (2)  information 
regarding  all  affiUates  and  subsidiaries 
(Exhibit  C);  (3)  application  for 
membership,  participation  or 
subscription  to  the  exchange  or  for  a 
person  associated  with  a  member, 
participant,  or  subscriber  of  the 
exchange  (Exhibit  F);  (4)  financial 


statements,  reports  or  questionnaires 
required  of  members,  participants  or 
subscribers  (Exhibit  G);  (5)  fisting 
appUcations,  any  agreements  required  to 
be  executed  in  connection  with  listing 
and  a  schedule  of  listing  fees  (Exhibit 
H);  *"  (6)  officers,  governors,  members 
of  all  standing  committees,  or  persons 
performing  similar  functions,  who 
presently  hold  or  have  held  their  offices 
or  positions  during  the  previous  year 
(Exhibit  J);  (7)  persons  with  direct 
ownership  and  control  for  non-member 
ovoied  exchanges  (Exhibit  K);  and  (8) 
any  members,  participants,  subscribers 
or  other  users  and  the  information 
pertaining  thereto  (Exhibit  MJ.^zb 
Additionally,  rather  than  exchanges 
filing  these  changes  in  the  form  of  a 
notice,  as  is  currently  required  under 
paragraph  (a)  of  Rule  6a-3.  the  changes 
will  be  filed  in  the  form  of  an 
amendment  on  Form  1. 

These  amendments  to  Rule  6a-2 
relieve  exchanges  from  some  of  the 
filing  requirements  to  which  exchanges 
are  currently  subject.  Specifically,  a 
registered  exchange  no  longer  has  to  file 
notice  within  10  days  of  changes  to:  (1) 
Its  constitution,  articles  of  incorporation 
or  association,  or  by-laws  (Exhibit  A); 
(2)  written  rulings  or  settled  practices  of 
any  governing  board  or  committee  of  the 
exchange  that  have  the  efi^ect  of  rules  or 
interpretations  (Exhibit  B);  and  (3)  the 


schedule  of  securities  listed  on  the 
exchange  (Exhibit  N). 

Paragraph  (b)  of  amended  Rule  6a-2 
requires  an  exchange  to  file  annually  an 
amendment  to  Form  1  with  the 
following  information:  (1) 
Unconsolidated  financial  statements  for 
each  subsidiary  or  affiliate  or  the 
exchange  for  latest  fiscal  year  (Exhibit 
D);  (2)  audited  consolidated  financial 
statements  for  last  fiscal  year  of  the 
exchange  prepared  in  accordance  with, 
or  reconciled  to.  United  States  generally 
accepted  accoimting  principals  (Exhibit 
I);  429  (3)  a  list  of  persons  with  direct 
ownership  and  control  for  non-member 
exchanges  (Exhibit  K);  (4)  a  list  of  all 
members,  participants,  subscribers  or 
other  users  and  the  information 
pertaining  thereto  (Exhibit  M);  and  (5)  a 
schedule  of  securities  listed  on  the 
exchange,  securities  admitted  to 
unlisted  trading  privileges  and 
securities  admitted  to  trading  on  the 
exchange  which  are  exempt  from 
registration  under  Section  12(a)  of  the 
Act  (Exhibit  Nl.-'so  These  amendments 
remove  exchanges*  obligations  to 
include  the  following  as  part  of  the 
annual  amendment:  (1)  The  exchange's 
affiliates  and  subsidiaries  (Exhibit  C) 
and  (2)  a  list  of  officers,  governors,  and 
members  of  standing  committees  be 


*^' A  technical  modification  was  made  to  the 
amendments  as  proposed  to  include  Exhibit  H  in 
Rule  6a-2(a)(2). 

*»Rule  6a-2(a).  17  CFR  240.6a-2(a). 


**«  A  technical  modification  was  made  to  the 
amendments  as  proposed  to  reiiiove  Exhibit  I  from 
Rule  6a-2(a}(2)  and  to  include  Exhibit  I  in  Rule  6a- 
2(b)(1). 

*^  A  technical  modification  was  made  to  the 
amendments  to  include  Exhibit  N  in  Rule  6a- 
2(b)(2). 
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Deluded  as  part  of  an  annual 
imendment  (Exhibit  J). 

Paragraph  (c)  of  amended  Rule  6a-2 
:  equires  an  exchange  to  file  an 
imendment  to  Form  1  every  three  years 
with  the  following  information:  (1)  A 
»py  of  the  constitution,  articles  or 
ncorporation  or  association  and  by- 
aws  (Exhibit  A);  (2)  a  copy  all  written 
■ulings,  settled  practices  having  effect  of 
rules  and  interpretations  of  any 
p>veming  board  or  committee  of  the 
ncchange  (Exhibit  B);  (3)  information 
tegaiding  all  affiliates  and  subsidiaries 
(Exhibit  C);  and  (4)  a  Ust  of  officers, 
governors,  members  of  all  standing 
committees,  or  persons  performing 
similar  functions,  who  presently  hold  or 
have  held  their  offices  or  positions 
during  Ae  previous  year  (Exhibit  J).*^* 
Paragraph  (d)  of  amended  Rule  6a-2 
provides  exchanges  with  alternatives  to 
the  annual  filing  requirement  for 
Exhibits  K,  M,  and  N,  and  to  the  three 
year  filing  requirement  for  Exhibits  A. 
B,  C.  and  J.  Pursuant  to  Rule  6a-2(d) 
exchanges  have  the  following  options, 
in  lieu  of  paper  filing:  (1)  To  publish  or 
cooperate  in  the  publication  of  this 
information  on  an  annual  or  more 
frequent  basis,  and  to  certify  to  the 
accuracy  of  the  information:  (2)  to  keep 
the  information  up  to  date,  and  certify 
that  the  information  is  up  to  date  and 
available  to  the  Commission  and  the 
public  upon  request;  or  (3)  to  make  the 
information  available  continuously  on 
an  Internet  web  site  controlled  by  an 
exchange,  indicate  the  location  of  the 
Internet  Web  site  where  such 
information  may  be  found,  and  to  certify 
that  the  information  available  at  such 
location  is  accurate  as  of  its  date.**^ 
Comments  fium  the  NYSE  and  the 
Amex  suggested  that  the  amendments  to 
Rule  6a-2  and  Form  1,  as  adopted, 
reimpose  some  of  the  annual  filing 
requirements  previously  eliminated.**^ 
As  discussed  above.  Rule  6a-2  and 
Form  1,  as  adopted,  relax  the  current 
filing  biudens  without  reimposing  any 
filing  requirements.  The  technical 
modifications  to  the  amendments  to 
Rule  6a-2  clarify  the  operation  of  the 
rule,  as  adopted. 

c.  Rule  6a-3  Supplemental  Material 

Paragraph  (b)  of  Rule  6a-3  currently 
requires  registered  exchanges,  or 
exchanges  exempt  fi'om  registration 
based  on  their  limited  volume  of 
transactions,  to  furnish  to  the 
Commission  copies  of  all  materials 


issued  or  made  available  to  members. 
The  Commission  proposed  to  continue 
to  require  exchanges  to  provide  the 
Commission  with  the  information 
ciuxently  required  imder  the  rule. 
However,  as  an  alternative  to  filing  such 
infonnation  on  paper,  the  Commission 
proposed  to  permit  exchanges  to  make 
the  information  available  on  an  Internet 
web  site  and  provide  the  Commission 
with  the  location  of  the  web  site.  The 
Commission  did  not  receive  comments 
addressing  these  proposed  changes,  and 
i6  adopting  the  amendments  to  Rtiles 
6a-3(b)  as  proposed.*'* 

D.  National  Securities  Exchanges 
Operating  Alternative  Trading  Systems 

National  seciuitles  exchanges  could, 
under  the  rules  the  Commission  is 
adopting  today,  form  subsidiaries  or 
affiliates  that  operate  alternative  trading 
systems  registered  as  broker-dealers.*** 
If  a  national  securities  exchange  chose 
to  form  such  a  subsidiary  or  affiliate,  the 
exchange  itself  could  rejnain  registered 
as  a  national  seciuities  exchange,  while 
the  subsidiary  or  affiliate  operated  as  a 
broker-dealer.  Such  subsidiaries  or 
affiliates  would  of  course  be  required  to 
become  members  of  a  national  seciuities 
association  or  another  national 
seciuities  exchange.*'*  In  addition,  any 
subsidiary  or  affiliate  of  a  registered 
exchange  could  not  integrate,  or 
otherwise  link  the  alternative  trading 
system  with  the  exchange,  including 
using  the  premises  or  property  of  such 
exchange  for  effecting  or  reporting  a 
transaction,  without  being  considered  a 
"facility  of  the  exchange."  **' 

V.  Broker-Dealer  Recordkeeping  and 
Reporting  Obligatidns 

A.  Elimination  of  Rule  17a-23 

Under  the  regulatory  framework 
adopted  in  this  release,  alternative 
trading  systems  are  required  to  register 
as  exchanges  or  broker-dealers,  and 
comply  with  the  requirements  under 
Regulation  ATS.  These  systems  are 
currently  subject  to  recordkeeping  and 
reporting  requirements  under  Rule  17a- 
23  of  the  Exchange  Act.**«  Because 
these  alternative  trading  systems  are 


43>  A  technical  modification  was  made  to  the 
amendments  to  include  Exhibit  J  in  Rule  6a-2(c). 

«»2Rule  6a-2(d).  17  CFR  240.68-2(d). 

«33  Securities  Exchange  Act  Release  No.  35123 
(Dec.  20, 1994),  59  FR  66692  (Dec.  28  1994). 


now  subject  to  recordkeeping  and 
reporting  requirements  relating  to  their 
operations,  either  as  registered 
exchanges  or  as  broker-dealers  under 
proposed  Regulation  ATS,  the 
Commission  is  eliminating  duplicative 
recordkeeping  and  reporting  obligations 
for  these  systems  by  repealing  Rule  17a- 
23.  Only  the  recordkeeping 
requirements  in  Rule  17a-23  as  they 
apply  to  broker-dealers  that  are  not  also 
alternative  trading  systems,  are  being 
moved  to  the  broker-dealer 
recordkeeping  rules.  Rules  17a-3  and 
17a-4  under  die  Exchange  Act. 

B.  Amendments  to  Rules  17a-3  and 
17a~4 

Certain  trading  systems  operated  by 
broker-dealers  are  not  alternative 
trading  systems,  and  therefore  are  not 
required  to  register  as  exchanges  or 
comply  with  Regulation  ATS  under  the 
framework  the  Commission  is  adopting 
today.  This  group  of  internal  broker- 
dealer  systems  **•  will  continue  to  be 
regulated  under  the  traditional  broker- 
dealer  regulatory  scheme.  The 
Commission  is  amending  Rules  17a-3 
and  17a-4  under  the  Exchange  Act**"  to 
require  broker-dealers  to  continually 
make  and  keep  records  regarding  the 
activities  of  internal  broker-dealer 
systems  for  non-altemative  trading 
systems.  These  recordkeeping 
requirements  are  similar  to  the 
recordkeeping  requirements  under  Rule 
17a-23,  which  the  Commission  today  is 
repealing.***  The  Commission  beUeves 
that  these  recordkeeping  requirements 
continue  to  be  valuable  to  the  oversight 
and  inspections  of  internal  broker- 
dealer  systems  by  the  Commission  and 
the  SROs. 

These  amendments  ensure  that 
broker-dealers  continue  to  keep  records 
of  any  of  their  customers  that  have 
access  to  their  internal  broker-dealer 
system,  as  well  as  any  affiliations 
between  those  customers  and  the 


"*  17  CFR  240.6a-3.  This  rule  is  now  found  at 
paragraph  (c)  of  Rule  6a-3. 

<"  In  addition,  the  owner  of  the  alternative 
trading  system  would  continue  to  be  liable  for 
securities  law  violations. 

*^But  see  supra  note  374. 

"'Section  3(a)(2)  of  the  Exchange  Act.  15  U.S.C. 
78c(a)(2).  See  also  supra  note  48  (discussing  the 
OptiMark  System  as  a  facility  of  the  PCX);  35030 
(Nov.  30,  1994),  59  FR  63141  (Dec.  7. 1994) 
(discussing  the  Chicago  Match  system  as  a  facility 
of  the  CHX):  29237  (May  24.  1991),  56  FR  24853 
(May  31, 1991)  (discussing  the  Off-Hours  Trading 
system  as  a  facility  of  the  NYSE). 

«•  17  CFR  240.178-23. 


♦'•The  term  "internal  broker-dealer  system"  is 
defined  as  "any  facility,  other  than  a  national 
securities  exchange,  an  exchange  exempt  from 
registration  based  on  limited  volume,  or  sn 
alternative  trading  system  as  defined  in  ftegulation 
ATS  *  *  *  that  provides  a  mechanism,  automated 
in  full  or  in  part,  for  collecting,  receiving, 
disseminating,  or  displaying  system  orders  and 
facilitating  agreement  to  the  basic  terms  of  a 
purchase  or  sale  of  a  security  between  a  customer 
and  the  sponsor,  or  between  two  customers  of  the 
sponsor,  through  use  of  the  internal  broker-dealer 
system  or  through  the  broker  or  dealer  sponsor  of 
such  system."  Rule  17a-3(a)(16)(ii)(A),  17  CFR 
240.17a-3(a)(16)(ii)(A). 

«««>17  CFR  240.17a-3  and  240.17a-4. 

**'  Only  one  commenter  addressed  the 
Commission's  proposal  to  repeal  Rule  17»-23  and 
amend  Rules  17a-3  and  17a-4.  This  commenter 
agreed  that  amended  Rules  17a-3  and  17a-4  would 
impose  similar  obligations  af  current  Rule  17a-23. 
TBMA  Letter  at  25-26. 
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broker-dealer.  Bro'zer-dealers  are  also 
required  to  keep  daily  trading 
summaries,  including  information  on 
the  types  of  securities  for  which 
transactions  have  been  executed 
through  the  internal  broker-dealer 
system,  and  transaction  volume 
infonnation.**2  jn  addition,  to  clarify 
the  application  of  Rule  17a-3,  the 
Commission  is  defining,  for  the 
purposes  of  the  rule,  the  terms  "internal 
broker-dealer  system," ■♦••3  "sponsor,"*** 
and  "system  order."**' 

The  Commission  is  also  amending 
Rule  17a-4  under  the  Exchange  Act  to 
require  that  the  records  required  under 
the  amendments  to  Rule  17a-3  be 
preserved  for  three  years,  the  first  two 
years  in  an  accessible  place.**^  This 
amendment  also  requires  the 
preservation  of  all  notices  regarding  an 
internal  broker-dealer  system  provided 
to  its  participants,  whether 
communicated  in  writing,  through  the 
internal  broker-dealer  system,  or  by 
other  automated  means.  Such  notices 
include  notices  concerning  the  internal 
broker-dealer  system's  hours  of 
operations,  malfunctions,  procedural 
changes,  maintenance  of  hardware  and 
software,  and  instructions  for  accessing 
the  system. 

VI.  Temporary  Exemption  of  Pilot 
Trading  System  Rule  Filings 

A.  Introduction 

The  Commission  recognizes  that 
registered  exchanges,  unlike  alternative 
trading  systems  registered  as  broker- 
dealers,  must  submit  rule  filings  for 
Commission  approval.  In  the  Concept 
Release,  the  Commission  generally 
sought  comment  on  ways  to  expedite 
the  rule  filing  process  and  specifically 
sought  comment  on  whether  the 
Commission  should  exempt  new  SRO 


♦"Rules  17a-3(a)(16)(iKB)  and  (C).  17  CFR 
240.17a-3(a)(16)(i)(B)  and  (C). 

*"  See  supra  note  439. 

***The  term  "sponsor"  is  defined  as  "any  broker 
or  dealer  that  oreanizes,  operates,  administers,  or 
otherwise  directly  controls  an  internal  broker-dealer 
system  or,  if  the  operator  of  the  internal  broker- 
dealer  system  is  not  a  registered  broker  or  dealer, 
any  broker  or  dealer  that,  pursuant  to  contract, 
affiliation,  or  other  agreement  with  the  system 
operator,  is  involved  materially  on  a  regular  basis 
with  executing  transactions  in  connection  with  use 
of  the  internal  broker-dealer  system,  other  than 
solely  for  iu  own  account  or  as  a  customer  with 
access  to  the  internal  broker-dealer  system."  Rule 
17a-3(a)(16)(ii)(B).  17  CTR  240.17a-3{a)(16}(ii)(B). 

♦♦'The  term  "system  order"  is  defined  as  "any 
order  or  other  communication  or  indication 
submitted  by  any  customer  with  access  to  the 
internal  broker-dealer  system  for  entry  into  a 
trading  system  announcing  an  interest  in 
purchasing  or  selling  a  security."  but  specifically 
excludes  "inquiries  or  indications  of  interest  that 
are  not  entered  into  the  internal  broker-dealer 
system."  Rule  17a-3(a)(16)(ii)(C).  17  CFR  240.17a- 
3(a)(16)(ii)(C). 

♦♦•Rules  I7a-4(b)(l)  and  (10),  17  CFR  240.17a- 
4(b)(1)  and  (10). 


trading  systems  or  mechanisms  from 
rule  filing  requirements.**'  Commenters 
pointed  out  that,  under  the  current 
regulatory  structure,  registered 
exchanges  and  alternative  trading 
systems  compete  on  a  "playing  field 
that  is  far  from  level,"**"  and  attributed 
this,  in  part,  to  exchanges'  inability  to 
implement  new  trading  systems  before 
submitting  a  rule  filing  and  receiving 
Commission  approval.**^  In  response  to 
commenters'  concerns  and  to  make 
existing  markets  more  competitive,  the 
Commission  proposed  Rule  19b-5,  a 
temporary  exemption  for  SROs  that 
would  defer  the  rule  filing  requirements 
of  Section  19(b)  under  the  Exchange 
Act*5o  for  pilot  trading  systems  ("pilot 
trading  system  rule").**' 

In  formulating  the  pilot  trading 
system  rule,  the  Commission  drew  on 
its  prior  experience  with  SROs'  attempts 
to  operate  new  pilot  trading  systems  for 
their  members.*'*  In  the  Proposing 
Release,  the  Commission  sought 
comment  on  whether  the  proposed  pilot 
trading  system  rule  would  provide 
appropriate  regulation  and  would  level 
the  competitive  playing  field  between 
SROs  and  alternative  trading  systems. 
As  an  alternative,  the  Commission 
sought  comment  on  the  benefits  and 
disadvantages  of  allowing  SROs  to  file 
proposed  rule  changes  relating  to  pilot 
trading  systems  under  an  expedited 
approval  process  pursuant  to  section 
19(b)(3)(A)  of  the  Exchange  Act.  Overall, 
comments  on  the  proposed  pilot  trading 
system  rule  were  supportive  of  it  as  a 
way  to  ease  the  regulatory  disparity 


♦♦'  See  Concept  Release,  supra  note  2,  62  FR  at 
30518-19. 

♦♦■See  Proposing  Release,  supra  note  3 
(discussing  comments  responding  to  the  Concept 
Release). 

♦♦»W.  atn.252. 

♦™15U.S.C.  78s(b). 

♦"  The  Commission  is  also  adopting  measures  to 
relieve  SROs  of  the  requirement  to  file  rule  changes 
with  the  Commission  when  an  SRO  wishes  to  list 
or  trade  new  derivative  securities  products. 
Securities  Exchange  Act  Release  No.  40761  (Dec.  8 
1998). 

♦'^For  example,  in  November  1990,  the  NYSE 
submitted  a  rule  filing  proposing  an  after-hours 
crossing  system  to  automate  the  execution  of  single 
stock  orders  and  baskets  of  securities  and  received 
Commission  approval  in  May  1991.  See  Securities 
Exchange  Act  Release  Nos.  29237  (May  24  1991) 
56  FR  24853  (May  31,  1991):  32368  (May  25.  1993) 
58  FR  31565  (June  3, 1993).  In  August  1993.  the 
CHX  submitted  a  rule  filing  to  operate  the  Chicago 
Match  system,  an  electronic  matching  system  that 
crossed  orders  entered  by  the  CHX's  members  and 
non-members  including  institutional  customers, 
and  obtained  Commission  approval  in  November 
1994.  See  Securities  Exchange  Act  Release  No. 
35030  (Nov.  30.  1994).  59  FR  63141  (Dec.  7,  1994) 
More  recently,  in  May  1997,  the  PCX  submitted  a 
rule  filmg  for  approval  of  the  OptiMark  System  and 
received  Conunission  approval  in  September  1997. 
See  Securities  Exchange  Act  Release  No.  39086 
(Sept.  17, 1997),  62  FR  50036  (Sept.  24. 1997) 


between  registered  exchanges  and 
alternative  trading  systems. 

The  Commission  received  no 
comments  opposing  proposed  Rule  19b- 
5.  In  general,  commenters  supported  the 
proposal,  stating  that  it  would 
encourage  further  innovation  and 
reduce  some  of  the  regulatory  burdens 
that  make  it  difficult  for  SROs  to 
compete  with  broker-dealer  operated 
trading  systems.  Some  commenters. 
while  generally  supporting  the 
temporary  exemption,  suggested 
modifying  proposed  Rule  19b-5.  These 
comments  focused  on  the  proposed 
definition  of  a  pilot  trading  system,  the 
types  of  securities  the  Commission 
proposed  to  allow  SROs  to  trade  on 
pilot  trading  systems,  and  the 
confidential  treatment  of  information 
filed  by  SROs  regarding  their  pilot 
trading  systems.*'^  After  considering 
the  comments,  the  Commission  is 
adopting  Rule  19b-5  substantially  as 
proposed. 

Currently,  SROs  are  required  to 
submit  a  rule  filing  to  the  Commission 
and  undergo  a  public  notice,  comment, 
and  approval  process  before  they 
operate  any  new  trading  system.*'*  As 
adopted,  the  pilot  trading  system  rule 
permits  SROs  that  develop  separate, 
new  systems  that  qualify  as  "pilot 
trading  systems,"*"  to  begin  their 
operation  shortly  after  submitting  new 
Form  PILOT  to  the  Commission  is 
merely  an  informational  filing  and  an 
SRO  does  not  need  to  await  Commission 
approval  to  begin  operating  its  pilot 
trading  system.*'^  During  the  operation 
of  the  pilot  trading  system,  the 


*"  See  la  Letter  at  5:  Corporate  Capital  Letter  at 
2;  CBOE  Utter  at  8;  CHX  Letter  at  11;  NASD  Letter 
at  13:  Amex  Letter  at  1-2:  NYSE  Letter  at  9; 
American  Century  Letter  at  6.  See  also  Ashton 
Letter  at  2:  CME  Utter  at  4:  SIA  Utter  at  15;  PCX 
Letter  at  8. 

♦'♦Section  19(b)(1)  of  the  Exchange  Act.  15  U.S.C 
78s(b)(l).  requires  an  SRO  to  file  with  the 
Commission  any  proposed  rule  or  any  proposed 
rule  change  ("proposed  rule  change")  accompanied 
by  a  concise  general  statement  of  the  basis  and 
purpose  of  the  proposal.  Once  a  proposed  rule 
change  has  been  filed,  the  Commission  is  required 
to  publish  notice  of  it  and  provide  an  opportunity 
for  public  comment.  The  proposed  rule  change  may 
not  take  effect  unless  it  is  approved  by  the 
Commission  or  is  otherwise  permitted  to  become 
effective  under  Section  19(b)  of  the  Exchange  Act. 
Section  19(b)(2)  of  the  Exchange  Act,  15  U.S.C. 
78s(b)(2),  sets  forth  the  standards  and  time  periods 
for  Commission  action  either  to  approve  a  proposed 
rule  change  or  to  institute  and  conclude  a 
proceeding  to  determine  whether  a  proposed  rule 
change  should  be  disapproved.  The  Commission 
may  also  approve  a  proposed  rule  change  on  an 
accelerated  basis  if  the  Commission  finds  good 
cause  for  so  doing  and  publishes  its  reasons  for  so 
finding.  Section  19(b)(2)  of  the  Exchange  Act,  15 
U.S.C  78s(b)(2)(B).  " 

♦"  See  paragraph  (c)  of  Rule  19b-5, 17  CFR 
240.19b-5(c).  for  the  definition  of  "pilot  trading 
system." 

♦'•17  CFR  249.821. 
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sponsoring  SRO  must  submit  to  the 
Commission  quarterly  reports,  as  well  as 
amendments  to  Form  PILOT  concerning 
any  material  changes  to  the  pilot  trading 
system.  Rule  19b-5  exempts  an  SRO 
from  the  requirement  to  file  rule 
changes  for  the  pilot  trading  system 
with  the  Commission  for  two  years. 
Before  two  years  expire,  the  SRO  must 
submit  a  rule  filing  to  obtain  from  the 
Commission  permanent  approval  of  the 
pilot  trading  system  or  must  cease 
operation  of  the  trading  system.**'  In 
addition,  the  temporary  exemption 
under  Rule  19b-5  expires  sixty  days 
after  a  pilot  trading  system  exceeds 
certain  volume  levels.  A  pilot  trading 
system  that  exceeds  these  volume  levels 
must  file  for  permanent  approval  before 
the  two-year  period  expires.*'" 

The  Commission  believes  the  pilot 
trading  system  rule  addresses  many  of 
the  concerns  raised  by  commenters.*'® 
Inherent  in  the  rule  filing  process  is 
public  disclosure  of  SROs'  business 
plans  for  trading  systems  prior  to  their 
operation.  Consequently,  SROs' 
competitors  are  informed  about  the 
proposed  pilot  trading  system  and  have 
an  avenue  to  copy,  delay,  or  obstruct 
implementation  of  the  trading  system 
before  it  can  be  tested  in  the 
marketplace.*""  The  rule  filing  process 
also  hinders  innovation  because 
registered  exchanges  do  not  realize  the 
full  competitive  benefits  of  their 
efforts.*"'  In  contrast,  alternative  trading 
systems  that  offer  similarly  innovative, 
start-up  services  do  not  have  the  same 
rule  filing  obligations  and,  thus,  have  a 
significant  advantage  in  their  flexibility 
to  devise,  implement,  and  modify  new 
pilot  trading  systems.  Comments  to  the 
Proposing  Release  echo  these 
concems.*"2  By  deferring  the  rule  filing 
process,  the  pilot  trading  system  rule 
allows  SROs  to  better  compete  with 
alternative  trading  systems,  while 
continuing  to  ensure  that  investors  are 
protected  and  the  pilot  trading  system  is 
operated  in  a  manner  consistent  with 
the  Exchange  Act. 

Finally,  the  Commission  recognizes 
that  domestic  markets  must  compete 
with  less  regulated  foreign  markets  and 
broker-dealers.  The  Commission  agrees 
with  commenters  that  excessive 
regulation  of  traditional  exchanges, 
alternative  trading  systems,  or  other 


«"  Rule  I9l>-5(0(1)  and  (f)(2),  17  C3TI  240.19b- 
5(f)(1)  and  (f)(2).  See  also  infta  Section  VI.C 

«*»Rule  19b-5(c)(3),  17  CFR  240.19b-5(c)(3). 

*'^*  See  infra  Section  Vl.B. 

*•"  Sec  Proposing  Release,  supra  note  3,  at 
n8.256-61  and  accompanying  text. 

*•'  See  Proposing  Release,  supra  note  3,  at  n.261. 

♦»*  See  Ashton  Letter  at  2;  SIA  Letter  at  15:  CME 
Letter  at  3;  Amex  Letter  at  1:  Bloomberg  Letter  at 
6. 


markets  hinders  these  exchanges'  ability 
to  compete  and  survive  in  the  global 
arena.  The  pilot  trading  system  rule 
responds  to  SROs'  need  for  a  more 
balanced  competitive  playing  field. 

B.  Rule  19b-5 

The  Commission  is  adopting  Rule 
19b-5  to  provide  a  temporary 
exemption  from  Section  19(b)  of  the 
Exchange  Act  for  SRO  proposed  rule 
changes  concerning  the  operation  of 
pilot  trading  systems. 

1.  Types  of  Systems  Eligible  for 
Exemption  Under  Rule  19b-5 

a.  Definition  of  Pilot  Trading  System. 
The  Commission  is  adopting  the 
definition  of  pilot  trading  system 
substantially  as  proposed.  Under 
paragraph  (c)  of  Rule  19b-5,  a  trading 
system  operated  by  an  SRO  would  be  a 
"pilot  trading  system"  if  it  met  one  of 
two  definitions.  First,  a  trading  system 
would  be  a  "pilot  trading  system,"  even 
if  it  traded  the  same  securities  or 
operated  during  the  same  hours  as  an 
SRO's  existing  trading  system,  if  the 
SRO  operated  it  for  less  than  two  years, 
and  during  at  least  two  of  the  last  four 
consecutive  calendar  months,  it  traded 
no  more  than  one  percent  of  the  U.S. 
average  daily  trading  volume  of  each 
security  traded  on  the  trading  system.  In 
addition,  the  trading  system  could  not 
have  an  aggregate  share  trading  volume 
of  more  than  twenty  percent  of  the 
average  daily  trading  volume  of  all 
trading  systems  operated  by  the  SRO.*"^ 
Second,  a  trading  system  would  also  be 
considered  a  "pilot  trading  system"  if  it 
were  independent*®*  of  any  other 
trading  system  operated  by  the  SRO,  the 
SRO  operated  it  for  less  than  two  years, 
and,  during  at  least  two  of  the  last  four 
consecutive  calendar  months,  it  traded 
no  more  than  five  percent  of  the  U.S. 
average  daily  trading  volume  of  each 
security  traded  on  the  trading  system.  In 
addition,  under  this  second  definition, 
the  trading  system  would  have  to  have 
aggregate  share  trading  no  more  than 
twenty  percent  of  the  average  daily 
trading  volume  of  all  trading  systems 
operated  by  the  SRO.*"* 

If  at  any  time  within  the  two-year 
period  a  pilot  trading  system  exceeds 
the  volume  thresholds,  it  would  be 
allowed  to  continue  to  operate  for  60 
more  days  under  this  exemption.*"" 
During  this  60  day  period,  if  the  SRO 
intended  to  continue  operating  the 


"'Rule  19b-5(c)(2),  17  CFR  240.19b-5(c)(2). 

*"  A  pilot  trading  system  is  "independent"  of 
other  trading  systems  if  it  meets  one  of  the 
standards  set  forth  in  paragraph  (d)  of  Rule  l9b-5. 

"'Rule  19b-5(c)(l),  17  CFR  240.19b-5(c)(l). 

^••Rule  19b-5(c)(3),  17  CFR  240.19b-5(c)(3).  See 
also  infra  Section  VLC 


trading  system,  it  would  have  to  file  for 
permanent  approval  under  Section  19(b) 
of  the  Exchange  Act  of  the  rules  related 
to  the  trading  system. 

The  Commission  received  several 
comments  asking  the  Commission  to 
relax  or  eliminate  the  proposed 
requirement  that,  to  be  a  pilot  trading 
system  with  five  percent  of  the  trading 
volume  in  a  security,  the  pilot  trading 
system  would  have  to  be 
"independent."  As  proposed,  a  pilot 
trading  system  would  he  independent  if 
it  trades  securities  different  from  the 
issues  of  securities  traded  on  any  other 
trading  system  that  is  operated  by  the 
same  SRO  and  that  has  been  approved 
by  the  Commission.  A  pilot  trading 
system  would  also  be  deemed 
independent  if  it  does  not  operate 
during  the  same  trading  hours  as  any 
other  trading  system  that  is  operated  by 
the  same  SRO  and  that  has  been 
approved  by  the  Commission.  Finally,  a 
pilot  trading  system  would  be  deemed 
independent  if  no  market  maker  or 
specialist  on  any  other  trading  system 
operated  by  the  SRO  trades  on  the  pilot 
trading  system  the  same  securities  in 
which  they  act  as  a  market  maker  or 
specialist.*"'  The  Commission 
emphasized  that  a  pilot  trading  system 
need  only  satisfy  one  of  the  three 
criteria  to  qualify  the  pilot  trading 
system  as  independent.  After 
considering  the  comments,  the 
Commission  continues  to  believe  such 
criteria  are  not  unduly  restrictive  and 
are  necessary  for  the  protection  of 
investors,  and  is  adopting  it  as 
proposed. 

b.  Response  to  Comments  on  the 
Proposed  Definition  of  Pilot  Trading 
System.  In  its  proposed  definition  of  a 
pilot  trading  system,  the  Commission 
sought  to  impose  limits  that  were  in  the 
public  interest  and  for  the  protection  of 
investors,  while  still  providing  SROs 
with  the  flexibiUty  to  innovate.  The 
Commission  requested  comment  on  this 
proposed  definition,  and  specifically 
asked  whether  the  proposed  two-year 
time  period,  trading  volume  limits,  and 
independence  criteria  were  appropriate. 
Commenters  were  asked  to  provide 
specific  reasons  for  any  concerns  about 
the  proposed  definition  and  to  suggest 
alternatives.  Several  commenters 
focused  on  particular  aspects  of  the 
proposed  pilot  trading  system 
definition. 

The  NYSE  commented  that  the 
specific  provisions  of  proposed  Rule 


"'Rule  19b-5(d).  17  CFR  240.19b-5(d).  For 
purposes  of  the  pilot  trading  system  rule,  a 
specialist  means  any  member  subject  lo  a 
requirement  of  an  SRO  that  surb  member  regularly 
maintain  a  market  in  a  particular  security-  Rule 
19b-S(a).  17  CFR  240.19b-S(a). 
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19b-5  were  carefully  crafted.  In 
addition,  the  NYSE  agreed  with  the 
Commission's  proposal  to  distinguish 
between  systems  that  are  "independent" 
of  other  SRO  trading  systems  and 
systems  that  work  together  with  existing 
SRO  trading  systems.^^B  The  IQ 
supported  the  proposed  limited 
exemption  for  pilot  trading  systems.  The 
!□,  however,  discouraged  any  further 
expansion  of  the  criteria  that  would 
constitute  a  pilot  trading  system  and 
encouraged  the  Commission  to  carefully 
monitor  pilot  trading  systems  as  they 
operate  under  the  exemption.*®® 

On  the  other  hand,  several 
commenters  stated  that  Rule  19b-5 
should  be  liberalized  to  provide  SROs 
with  a  meaningful  opportunity  to 
develop  pilot  trading  systems  on  a 
comparable  basis  to  alternative  trading 
systems.*'"  For  example,  the  CME 
generally  asserted  that  the  niunerous 
proposed  restrictions  on  what  would 
qualify  as  a  pilot  trading  system  would 
render  the  proposal  of  little  practical 
value  to  exchanges.*''  With  regard  to 
the  volume  thresholds  proposed  by  the 
Commission,  the  NASD  and  the  PCX 
stated  that  the  volume  thresholds  were 
too  low.  *'2  The  PCX  stated  that  the 
volume  restrictions  did  not  make  sense 
because  they  limited  the  ability  of 
registered  exchanges  to  introduce  new 
trading  systems — particularly  when 
neither  alternative  trading  systems  nor 
third  market  makers  are  subject  to 
similar  volume  limitations.  Instead,  the 
PCX  stated  that  Rule  l9b-5  should  treat 
exchange  pilot  trading  systems  as 
though  they  were  alternative  trading 
systems  for  two  years,  provided  the 
trading  systems  did  not  exceed  a  fairly 
high  percentage  (perhaps  ten  percent)  of 
total  trading  volume  in  any  security .*'' 
Moreover,  the  Amex  said  the  volume 
thresholds  for  individual  securities 
would  limit  the  utility  of  the  exemption 
for  primary  markets.  In  particular,  the 
Amex  suggested  that  the  Commission 
apply  only  an  aggregate  volume 
threshold  whereby  volume  in  an  SRO 
pilot  trading  system  could  not  exceed  a 
specified  percentage  of  total  volume  in 
all  such  SRO's  trading  systems.  This 
approach,  the  Amex  believed,  would 
eliminate  the  administrative  burden  on 
SROs  monitoring  the  one  percent  or  five 
percent  thresholds  and  would  avoid  the 
potentially  adverse  impact  on  the 
operation  and  success  of  a  pilot  trading 


««>  NYSE  Letter  at  9. 
♦•»ia  Letter  at  5. 

«"»SeeCBOE  Letter  at  2.  9;  CHX  Letter  at  11;  CME 
Letter  at  4;  PCX  Letter  at  B-IO. 
*"  See  CME  Letter  at  4:  PCX  Letter  at  9-10. 
*"  See  NASD  Letter  at  1 3:  PCX  Letter  at  9-10. 
♦"PCX  Utter  at  9-10. 


system  that  could  occur  by  removing 
securities  from  the  system  that  exceeded 
a  specified  threshold.*'* 

Other  commenters  thought  the  criteria 
establishing  the  independence  of  a  pilot 
trading  system  from  other  trading 
systems  operated  by  the  same  SRO  were 
too  restrictive.*"  In  particular,  the 
CBOE  and  NASD  asserted  that  the 
independence  criteria  unnecessarily 
precluded  exchange  specialists  and 
market  makers  from  participating  in 
pilot  trading  systems.*'*  Similarly,  the 
CHX  stated  that  it  was  too  limiting  to 
require  a  pilot  trading  system  to  trade 
different  securities  or  operate  during 
different  hours  than  the  sponsoring 
SRO's  other  trading  systems  in  order  to 
be  "independent."*" 

c.  Adopted  Definition  of  Pilot  Trading 
System.  The  Commission  has 
considered  these  comments.  As 
discussed  above,  it  believes  that, 
because  the  proposed  definition  of  a 
pilot  trading  system,  including  the 
proposed  volume  thresholds  and 
independence  criteria  is  novel  and 
untried,  the  criteria  are  appropriate.  The 
Commission  notes  that,  pursuant  to 
paragraph  (b)(5]  under  section  6  of  the 
Exchange  Act,  rules  of  a  registered 
exchange  should  be  designed,  among 
other  things,  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade  and,  in  general,  to  protect 
investors  and  the  public  interest.*'*  The 
Commission  believes  that  the  desire  of 
the  registered  exchanges  to  innovate  and 
compete  with  alternative  trading 
systems  must  be  balanced  with  their 
statutory  obligations  under  section  6  of 
the  Exchange  Act.  Therefore,  the 
volume  thresholds  and  other  standards 
are  designed  to  ensure  that  once  a  pilot 
trading  system's  activities  reach  a 
significant  level,  the  pilot  trading 
system  will  be  subject  to  the  public 
notice  and  comment  process  under 
section  19(b)  of  the  Exchange  Act.  The 
Commission  recognizes  that  the 
definition  of  "pilot  trading  system"  is 
more  narrow  than  some  SROs  would 
prefer,  but  notes  that  this  does  not 
prevent  registered  exchanges  from 
developing  trading  systems  that  do  not 
meet  the  definition  of  "pilot  trading 
system"  and  filing  proposed  rule 
changes  relating  to  those  systems  under 
section  19(b)  of  the  Exchange  Act. 

Similarly,  through  the  independence 
criteria,  the  Commission  identified 
characteristics  that  render  pilot  trading 


*'«  Amex  Letter  at  1,3. 

«"  See  CBOE  Letter  at  9:  CHX  Letter  at  11. 

"»  See  CBOE  Letter  at  9:  NASD  Letter  at  2. 14. 

<"CHX  Letter  at  11. 

«'•  15  U.S.C  78«b)(5). 


systems  sufficiently  distinct  from  the 
sponsoring  SRO's  other  trading  systems 
so  that  a  five  percent,  rather  than  one 
percent  volume  level,  is  acceptable. 
"Independent"  pilot  trading  systems 
pose  less  risk  of  substantially  changing 
the  existing  markets  in  a  manner 
detrimental  to  investors  and,  therefore, 
the  Commission  believes  should  be  able 
to  operate  under  the  exemption  at 
higher  volume  thresholds  than  their 
"non-independent"  coimterparts  before 
having  to  submit  proposed  rule  filings 
imder  section  19(b)  of  the  Exchange 
Act.*'®  The  Commission  will  monitor 
use  of  the  pilot  trading  system 
exemption,  and  will  consider  modifying 
these  criteria  in  the  future  based  on  its 
experience  with  SRO's  use  of  the 
exemption. 

2.  Scope  of  Pilot  Trading  Rule 
Exemption 

The  Commission  is  adopting  Rule 
19b-5  to  provide  a  temporary 
exemption  from  Section  19(b)  of  the 
Exchange  Act  for  SRO  proposed  rule 
changes  concerning  the  operation  of 
pilot  trading  systems.  This  temporary 
exemption  includes  all  rules  related  to 
the  operation  of  pilot  trading  systems. 
The  Commission  defines  trading  system 
in  paragraph  (b)  of  Rule  19b-5  to 
include  the  rules  of  a  self-regulatory 
organization  that:  (i)  Determine  how  the 
orders  of  multiple  buyers  and  sellers  are 
brought  together;  and  (ii)  establish  non- 
discretionary  methods  under  which 
such  orders  interact  with  each  other  and 
under  which  the  buyers  and  sellers 
entering  such  orders  agree  to  the  terms 
of  trade.*®"  The  Commission  intends 
this  exemption  to  provide  SROs  with 
flexibility  to  establish  and  modify  the 
pilot  trading  system  without  obtaining 
prior  approval  fit)m  the  Commission. 
However,  this  exemption  does  not 
include  any  SRO  rules  that  would 
fundamentally  affect  the  relationship 
between  an  SRO's  members  and  those 
members'  customers,  or  an  SRO's 
oversight  of  its  members. 

The  Commission  notes  that  Rule  19b- 
5  does  not  relieve  SROs  from  any 
obligation  under  the  federal  securities 
laws,  other  than  the  requirement  to  file 
proposed  rule  changes  relating  to  the 
operation  of  a  pilot  trading  system.  Rule 
19b-5,  therefore,  does  not  provide  an 
exemption  for  SRO  rules  relating  to 
other  requirements  imposed  under  other 
provisions  of  the  Exchange  Act,  such  as 
sections  11(a)  and  10(a),  and  Rule  10a- 
1  thereunder.  In  addition,  an  SRO  must 
ensure  that  securities  listed  and  traded 
on  any  pilot  trading  system  comply 


""  See  supra  note  467  and  accompanying  text. 
♦"Rule  19b-5(b).  17  CFR  240.19t>-S(b). 
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with,  among  other  things,  the 
egistration  requirements  of  the 
Exchange  Act.*"'  An  SRO  also 
continues  to  be  required  to  enforce 
compliance  with  its  own  rules  and  the 
ederal  seciuities  laws,  including 

^ embers'  compliance  with  the  Order 
uidling  Rules.*"2  SROs,  similarly,  are 
sxpected  to  operate  the  pilot  trading 
systems  in  compliance  with  rules 
^veming  market-wide  trading  halts. 

i.  SROs'  Continuing  Obligations 
piegarding  Pilot  Trading  Systems 

In  order  to  ensure  that  pilot  trading 
systems  are  operated  in  a  manner  - 
consistent  with  the  Exchange  Act,  the 
Commission  proposed  requiring  SROs 
:o  comply  with  certain  conditions 
)efore  a  pilot  trading  system  would  be 
sligible  for  the  temporary  exemption.  In 
jarticular,  the  Commission  proposed 
that  SROs  comply  with  the  following 
mrith  regard  to  pilot  trading  systems:  (1) 
^lotify  and  periodically  file  information 
about  the  pilot  trading  system  with  the 
Commission.  (2)  implement  trading 
rules  and  procedures,  (3)  establish 
affective  surveillance,  (4)  establish 
reasonable  clearance  and  settlement 
procedures,  (5)  limit  the  types  of 
securities  traded,  (6)  cooperate  with 
inspections  and  examinations  by  the 
Commission,  and  (7)  have  procedures  to 
Bnsiue  the  confidential  treatment  of 
trading  information.^^^ 

The  Commission  sought  comment  on 
whether  there  were  any  additional 
conditions  with  which  SROs  should  be 
required  to  comply  in  order  to  be 
temporarily  exempt  from  the  rule  filing 
requirements  under  Rule  19b-5. 
Commenters  did  not  recommend  any 
additional  conditions.  The  Commission 
notes,  however,  that,  as  discussed 
below,  it  is  adding  a  requirement  that 
SROs  make  publicly  available  the  rules 
relating  to  the  operation  of  the  pilot 
trading  system.*** 

In  the  Proposing  Release,  the 
Commission  stated  that  SROs  would 
have  to  "ensure"  that  these  conditions 
were  satisfied  in  order  to  rely  on  the 
temporary  exemption  under  proposed 
Rule  19b-5.  One  commenter  raised 
concerns  regarding  the  requirement  that 
SROs  "ensure"  that  the  conditions  were 
met  in  order  to  rely  on  the  proposed 
pilot  trading  system  rule.  Specifically 


*■>  See  supra  notes  504-505  and  accompanying 
next. 

«»  See  Section  6(b)(2)  of  the  Exchange  Act,  IS 
U.S.C  78f(2).  See  also  Order  Handling  Rules 
Adopting  Release,  supra  note. 

«>3  The  Commission  is  not  adopting  the 
requirement  concerning  the  procedures  to  ensure 
the  confidential  treatment  of  trading  information 
because  SROs  are  not  currently  required  to  do  this 
with  regard  to  their  other  trading  systems. 

***  See  discussion  infia  VI.B.3.i. 


the  CBOE  requested  that  an  SRO  be 
allowed  to  rely  on  proposed  Rule  19b- 
5  if  the  SRO  acts  in  good  faith  in 
determining  that  the  requirements  of  the 
pilot  trading  system  rule  have  been 
met.**^  Based  upon  the  Commission's 
experience  with  reviewing  new  pilot 
trading  system  proposals  submitted  by 
SROs,  the  Commission  continues  to 
believe  that  SROs  operating  pilot 
trading  systems  should  satisfy  the 
proposed  requirements  in  order  to 
operate  such  systems  in  a  manner 
consistent  with  the  Exchange  Act. 
Nonetheless,  the  Commission 
recognizes  that  full  compliance  with 
some  of  the  conditions  may  be  beyond 
the  SROs'  control.  The  Commission 
agrees  it  is  not  practical  to  hold  SROs 
strictly  liable  for  the  failure  of 
unaffiliated  entities  to  satisfy  certain 
requirements  of  the  proposed  pilot 
trading  system  rule.  Therefore,  the 
Commission  will  consider  an  SRO 
exempt  from  rule  filing  requirements 
under  Rule  19b-5  if  the  SRO  acts  in 
good  faith  in  determining  that  the 
operation  of  the  pilot  trading  system 
meets  the  conditions  set  out  in 
paragraph  (e)  of  that  rule,  and  in 
operating  the  pilot  trading  system. 

a.  Notice  and  Filings  to  the 
Commission.  The  Commission  proposed 
that  SROs  be  required  to  provide  written 
notice  of,  and  information  about,  the 
operation  of  a  pilot  trading  system  to  the 
Commission  on  new  Form  PILOT.  On 
Form  PILOT,  an  SRO  would  have  to 
provide  general  information  about  the 
pilot  trading  system,  including:  (1)  The 
date  the  SRO  expects  to  commence 
operation  of  the  pilot  trading  system;  (2) 
a  list  of  securities  to  be  traded;  (3)  a  list 
of  anticipated  members  to  the  pilot 
trading  system;  and  (4)  the  names  of 
entities  assisting  in  the  operation  of  the 
pilot  trading  system.**^  The  SRO  could 
start  operation  of  the  pilot  trading 
system  twenty  days  after  this  filing  is 
complete.  If  the  SRO  materially  changes 
its  proposed  pilot  trading  system  prior 
to  commencing  operation,  the  SRO 
would  be  required  to  file  an  amendment 
to  Form  PILOT  and  wait  twenty  days 
before  commencing  operation.  The 
Commission  is  adopting  the  notice 
requirement  and  Form  PILOT  as 
proposed.**' 

Ine  twenty  day  period  following  an 
SRO's  filing  of  Form  PILOT  is  intended 
to  provide  the  Commission  with  time  to 
review  the  form  for  compliance  by  the 
SRO  with  the  pilot  trading  system  rule. 
In  addition,  after  reviewing  Form  PILOT 


the  Commission  may  determine,  after 
notice  to  the  SRO  and  an  opportunity 
for  the  SRO  to  respond,  that  the 
operation  of  a  particular  pilot  trading 
system  would  not  be  necessary  or 
appropriate  in  the  public  interest  or 
consistent  with  the  protection  of 
investors  without  the  SRO  filing 
proposed  rule  changes  under  section 
19(b)  of  the  Exchange  Act.*»« 

The  Commission  also  proposed  to 
require  an  SRO  to  file  an  amendment  to 
Form  PILOT  at  least  twenty  days  before 
it  implements  any  material  change  to 
the  operation  of  the  pilot  trading 
system.  The  Commission  would 
consider  a  material  change  to  the  pilot 
trading  system  to  include  the  addition 
of  new  types  of  securities,  or  a  new  date 
for  commencing  operation  of  the  pilot 
trading  system.  The  Commission 
proposed  that  an  SRO  also  submit 
quarterly  reports  on  Form  PILOT  that 
would  include  information  about  the 
trading  volume  effected  on  the  pilot 
trading  system  during  the  most  recent 
calendar  quarter.  The  Commission 
received  no  comments  on  these 
requirements  and  is  adopting  them  as 
proposed.*** 

The  Commission  proposed  that  all 
"notices  and  reports  filed  on  Form  PILOT 
be  kept  confidential.  The  Commission, 
however,  requested  comment  on 
whether  all  information  on  Form  PILOT 
should  be  publicly  available  or  whether, 
as  an  alternative,  information  on  Form 
PILOT  should  be  publicly  available, 
unless  an  SRO  specifically  requests 
confidential  treatment.  The  Commission 
received  several  comments  on  the 
confidential  treatment  of  information  on 
Form  PILOT.  The  CBOE  recommended 
that  all  information  about  a  pilot  trading 
system  filed  quarterly  on  Form  PILOT 
be  deemed  confidential.**'  The  NYSE 
suggested  only  limited  confidentiality 
for  filings  on  Form  PILOT,  that  is,  pilot 
trading  system  information  should  be 
publicly  available  shortly  prior  to,  or  on 
the  date  of,  launch  of  a  new  system.*"* 
Another  commenter  offered  that  the 
Commission  make  pubUc  only  certain 
information  on  Form  PILOT.*"^  One 
commenter  suggested  that  the 
confidential  treatment  of  Form  PILOT 
information  be  at  the  filer's 
discretion.*** 


«uCBOE  Utter  at  10. 

*"  Examples  include  computer  companies  that 
design  and  maintain  systems  and  clearing  agencies. 
♦•'Rule  19b-5(e)(l).  17£TR  240.19b-5(e)(l). 


««RuIb  19b-5(g),  17  CFR  240.19b-5(g). 

♦"Rule  19b-5(e)(l).  17  CFR  240.19b-5(e)(l).  The 
Commission  requires  that  SROs  identify  Tilings 
made  pursuant  to  Rule  19b-5  by  including  a  file 
numtier  on  Form  PILOT  that  appears  as  follows: 
PILOT — name  of  SRO— year — file  number. 

««>CBOE  Letter  at  9. 

«•'  NYSE  Letter  at  9. 

♦"AmexLetter,  p.  2. 

**>  American  Century  Letter,  p.  6. 
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After  considering  commenters' 
suggestions,  the  Commission  has 
determined  that  the  confidential 
treatment  of  Form  PILOT  information  is 
an  important  element  in  reducing  the 
disparate  regulatory  treatment  of  SROs 
and  alternative  trading  systems  and  that 
such  confidentiality  is  critical  in  the 
period  prior  to  a  pilot  trading  system 
commencing  operations.  However,  the 
Commission  also  considers  important 
the  public's  interest  in  having  access  to 
accurate  information  about  the  pilot 
trading  system.  Accordingly,  the 
Commission  is  modifying  proposed 
Rule  19b-S,  so  that  information  reported 
by  an  SRO  on  Form  PILOT  is 
confidential  until  the  pilot  trading 
system  commences  operation.*^'* 
Thereafter,  Form  PILOT  information 
will  be  made  available  to  the  public,  b. 
Fair  Access 

b.  Fair  Access.  Because  information 
and  access  advantages  of  certain  SRO 
members  could  subvert  the  fair  and 
orderly  trading  of  securities  on  a  pilot 
trading  system  or  the  primary  market, 
the  Commission  is  adding  a  specific 
condition  to  the  pilot  trading  system 
rule  requiring  that  the  SRO  provide  fair 
access  to  the  pilot  trading  system  to  all 
members  of  the  SRO.  The  Commission 
is  adding  this  fair  access  requirement  in 
order  to  ensure  that  markets  treat  their 
members  fairly.'^^s  i^  particular,  the 
SRO  shall  establish  written  standards 
for  granting  access  to  the  pilot  trading 
system  and  apply  those  standards  fairly 
to  all  members.  Fair  access  does  not 
require  an  SRO  to  allow  every  member 
to  trade  on  a  pilot  trading  system  or  to 
give  each  member  trading  on  the  pilot 
trading  system  the  same  privileges. 
However,  this  requirement  does  prohibit 
an  SRO  from  imfairly  discriminating  in 
the  access  it  does  give  its  members  to 
the  pilot  trading  system.  In  addition,  the 
SRO  must  ensure  that  information 
regarding  orders  on  the  pilot  trading 
system  is  equally  available  to  all 
members  of  the  SRO  with  access  to  the 
pilot  trading  system.*^  However,  a 
specialist  may  have  preferred  access  to 
information  regarding  orders  it 
represents  in  its  capacity  as  specialist 


«»*Rulel9b-5(e)(ll).  17CFR  240.19b-5(e)(ll). 

'"The  Commission  notes  that  registered 
exchanges  and  national  securities  associations 
already  have  obligations  to  ensure  that  their 
markets  treat  investors  and  other  market 
participants  fairly.  The  Exchange  Act  requires 
registered  exchanges  and  national  securities 
associations  to  consider  the  public  interest  in 
administering  their  markets  and  to  establish  rules 
designed  to  adihit  members  fairly.  Sections  6(b)(2] 
and  6(c)  of  the  Exchange  Act.  15  U.S.C.  78f(b)(2) 
and  (c):  section  15A(b)(8)  of  the  Exchange  Act,  15 
U.S.C.  78o-3(b)(8).  See  also  supra  notes  241-244 
and  accompanying  text. 

^wRule  19b-5(e)(2)(i),  17  CFR  240.19b-5(e)(2)(i). 


on  the  pilot  trading  system.**'  This 
means  that  such  SRO  rules  need  not 
require  a  member  acting  as  a  specialist 
on  the  pilot  trading  system  to  expose  its 
orders  to  all  members,  that  is  maintain 
an  "open  book."  Such  rules  established 
by  the  SRO  will  be  considered  part  of 
the  pilot  trading  system  for  purposes  of 
the  temporary  exemption.'**^ 

c.  Tmding  Rules  and  Procedures.  The 
Commission  proposed  to  require  SROs 
operating  pilot  trading  systems  under 
Rule  19b-5  to  adopt  and  implement 
trading  rules  and  procedures  necessary 
to  operate  the  pilot  trading  system  in  a 
manner  consistent  with  the  Exchange 
Act.  The  Commission  received  no 
comments  specifically  addressing  this 
condition  and  is  adopting  it 
substantially  as  proposed.  As  adopted, 
an  SRO  must  have  appropriate  trading 
rules  and  procedures  to  promote  the  fair 
and  orderly  trading  of  securities  on  the 
pilot  trading  system,  including:  (1) 
Margin  requirements;  (2)  listing 
standards;  (3)  sales  practice  guidelines, 
such  as  rules  regarding  communications 
with  the  public;  and  (4)  disclosure 
requirements.  The  trading  rules  and 
procedures  should  be  appropriate  for, 
and  ensure  the  fair  and  orderly  trading 
of,  each  type  of  security  to  be  traded  on 
the  pilot  trading  system.*^ 

d.  Surveillance.  Under  the  proposal, 
an  SRO  would  have  to  establish 
procedures  for  the  effective  surveillance 
of  trading  activity  on  a  pilot  trading 
system.  In  the  Proposing  Release,  the 
Commission  noted  the  importance  of  an 
SRO  being  able  to  obtain  information 
necessary  to  detect  and  deter  market 
manipulation,  illegal  trading,  and  other 
trading  abuses.  To  satisfy  this 
requirement,  the  Commission  proposed 
that  an  SRO  have  to  develop  and 
implement  internal  surveillance 
procedures  to  monitor  transactions 
effected  on  the  pilot  trading  system,  and 
obtain  surveillance  information  from 
other  markets,  both  domestic  and 
foreign. 

Specifically,  in  the  Proposing  Release, 
the  Commission  discussed  its 
expectation  that  there  be  a 
comprehensive  information  sharing 
agreement  ("ISA")  in  place  between  the 
SRO  operating  a  pilot  trading  system 
and  any  other  market  trading  the 
securities,  or  trading  the  underlying 
securities  of  derivative  securities 
products,  traded  on  such  pilot  trading 
system.  500  Such  agreements  provide  a 


necessary  deterrent  to  manipulation 
because  they  facilitate  the  availability  of 
information  needed  to  fully  investigate 
a  potential  manipulation.  An  SRO 
operating  a  pilot  trading  system  trading 
U.S.  securities,  or  new  derivative 
securities  products  overlying  U.S. 
securities,  would  have  to  continue  to 
ensure  that  all  exchanges  on  which  the 
U.S.  securities  trade  are  members  of  the 
Intermarket  Surveillance  Group 
("ISG").5oi  The  ISG  was  formed  to 
coordinate,  among  other  things, 
effective  surveillance  and  investigative 
information  sharing  arrangements  in  the 
stock  and  options  markets. 

The  Commission  received  no 
comments  specifically  addressing  the 
surveillance  requirement  under  the 
proposed  pilot  trading  system  rule.  The 
Commission  continues  to  believe  that  in 
order  for  an  SRO  to  operate  a  pilot 
trading  system  in  a  manner  consistent 
with  the  Exchange  Act,  the  SRO  must  be 
able  to  obtain  information  necessary  to 
detect  and  deter  market  manipulation, 
illegal  trading,  and  other  trading  abuses. 
Therefore,  the  Commission  is  adopting, 
as  proposed,  the  requirement  that  an 
SRO  develop  and  implement  internal 
surveillance  procedures  to  monitor 
transactions  effected  on  the  pilot  trading 
system,  and  obtain  surveillance 
information  from  other  markets,  both 


«'Rule  19b-5(e)(2)(ii).  17  CFR  240.19b- 
5(e)(2)(ii). 

^"Rule  19b-5(e)(2)(iii).  17  CFR  240.19b- 
5(e)(2)(iii). 

•"»Rule  19b-5(e)(3),  17  CFR  240.19b-5(e)(3). 

""The  Commission  believes  that  a 
comprehensive  ISA  requires  that  the  parties  provide 


to  each  other,  upon  request,  information  about 
market  trading,  clearing  activity,  and  the  identity  of 
the  ultimate  purchasers  and  sellers  of  securities. 
See  Securities  Exchange  Act  Release  No.  31529 
(Nov.  27.  1992),  57  FR  57248  (Dec.  3.  1992). 
Similarly,  an  SRO  that  operates  a  pilot  trading 
system  that  trades  securities,  or  derivatives  of 
securities  that  are  listed  or  traded  on  a  foreign 
market,  should  have  a  comprehensive  ISA  with 
such  foreign  markets.  In  addition,  the  SRO  should 
ensure  there  are  no  blocking  or  secrecy  laws  in  the 
foreign  country  that  would  prevent  or  interfere  with 
the  transfer  of  information  under  the 
comprehensive  ISA.  If  securing  a  comprehensive 
ISA  is  not  possible,  the  SRO  should  contact  the 
Commission.  In  such  instances,  the  Commission 
may  determine  that  it  is  appropriate  instead  to  rely 
on  a  Memorandum  of  Understanding  ("MOU") 
between  the  Commission  and  the  foreign  regulator. 
Generally,  the  Commission  has  permitted  an  SRO 
to  rely  on  an  MOU  in  the  absence  of  a 
comprehensive  ISA  only  if  the  SRO  receives  an 
assurance  bom  the  Commission  that  such  an  MOU 
can  be  relied  on  for  surveillance  purposes  and 
includes,  at  a  minimum,  the  transaction,  clearing, 
and  customer  information  necessary  to  conduct  an 
investigation.  See  Securities  Exchange  Act  Release 
No.  35184  (Dec.  30.  1994).  60  FR  2616  (Jan.  10. 
1995).  In  addition,  an  SRO  should  endeavor  to 
develop  comprehensive  ISAs  with  foreign 
exchanges  even  if  the  SRO  receives  prior 
Commission  approval  to  rely  on  an  MOU  in  place 
of  a  comprehensive  ISA. 

""See  ISG  Agreement,  dated  July  14, 1983, 
amended  Jan.  29, 1990.  The  ISG  members  are: 
Amex,  BSE,  CBOE.  CHX,  NASD,  NYSE,  PCX,  and 
Phlx.  The  major  stock  index  futures  exchanges 
joined  the  ISG  as  affiliate  members  in  1990. 
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domestic  and  foreign  by  means  of  an 

[SA.902 

8.  Clearance  and  Settlement.  In  the 
Proposing  Release,  the  Commission 
observed  that  the  integrity  of  the  trading 
markets  depends  on  the  prompt  and 
acauate  clearance  and  settlement  of 
iecurities  transactions.  For  this  reason, 
the  Commission  proposed  that,  as  a 
condition  of  the  exemption  under  Rule 
19b-5,  an  SRO  establish  reasonable 
:learance  and  settlement  procedures  for 
xansactions  effected  on  the  pilot  trading 
lystem.  For  example,  to  ensure  that 
idequate  linkages  have  been  formed. 
>art  of  the  user  agreement  should,  at  a 
nlnimum.  request  information  about 
the  name  of  the  clearing  agency  member 
through  which  the  user  will  clear  its 
trades.  The  Commission  received  no 
:x)mments  specifically  addressing  the 
clearance  and  settlement  requirement 
imder  the  proposed  pilot  trading  system 
rule.  Therefore,  the  Commission  is 
idopting  as  proposed,  the  requirement 
iiat  an  SRO  operating  a  pilot  trading 
system  ensure  that  the  necessary 
inkages  to  clearing  agencies  exist  for  all 
)ilot  trading  system  users.'^^ 
f.  Types  of  Securities.  The 
^mmission  proposed  to  limit  the  types 
}f  securities  an  SRO  could  trade  on  a 
)ilot  trading  system.  Two  separate 
imitations  were  proposed.  First,  under 
be  proposal  a  pilot  trading  system 
would  only  be  permitted  to  trade 
tecurities  listed  on  a  national  securities 
txchange  or  to  which  unlisted  trading 
)rivileges  was  extended  pursuant  to  a 
ule,  regulation,  or  order  of  the 
Commission  imder  section  12(f)  of  the 
Exchange  Act.  In  general,  section  12  of 
he  Exchange  Act  requires  an  exchange 
o  trade  only  those  securities  that  the 
txchange  lists,  except  that  section  12(f) 
)f  the  Exchange  Act  provides  UTP 
mder  certain  circumstances.  5°*  For 
I  ixample,  under  the  OTC-UTP  plan. 
I  exchanges  are  permitted  to  trade  certain 
I  >ver-the-counter  securities  pursuant  to  a 
I  Commission  order. ^^  As  proposed,  a 
>ilot  trading  system  operated  by  a 
egistered  exchange  or  a  national 
1  eciuities  association  would  be  limited 
'  o  trading  listed  seciuities  or  securities 
'  o  which  UTP  has  been  extended  imder 
j  ection  12(f)  of  the  Exchange  Act. 
'.  because  national  securities  associations 
<  xurently  trade  securities  that  are 
;  leither  exchange  listed  or  subject  to 
'  JTP,  this  provision  was  unnecessarily 
1  estrictive.  Consequently,  the 
( bmmission  is  modifying  the  limitation 


«»Rule  19b-5(e)(4),  17  CFR  240.19b-5(e)(4). 
•o'Rule  19b-5(e)(5),  17  CFR  240.19l>-5(e)(5). 
->*  15  U.S.C.  781(f). 

**»  See  Securities  Exchange  Act  Release  No. 
d9S0S  (Dec.  31. 1997).  63  FR  1515  (Jaa.  9. 1998 ). 


on  the  types  of  securities  a  pilot  trading' 
system  may  trade  from  that  proposed.  In 
particular,  Rule  19b-5(e)(6),  as  adopted, 
only  restricts  pilot  trading  systems  by 
requiring  that  securities  traded  be 
registered  under  section  12  of  the 
Exchange  Act.'o*  Registered  exchanges 
will  still  be  required  to  comply  with 
sections  12(a)  and  12(0  of  the  Exchange 
Act,  and  therefore,  can  only  trade 
securities  listed  on  that  exchange,  or 
securities  it  is  permitted  to  trade  under 
the  OTC-UTP  Plan. 

g.  Activities  of  Specialists.  As 
proposed,  an  SRO's  pilot  trading  system 
would  not  be  eligible  for  the  exemption 
in  Rule  19b-5  if  it  traded  derivative 
securities,  such  as  options,  warrants,  or 
hybrid  products,  the  value  of  which 
were  based,  in  whole  or  in  part,  upon 
the  performance  of  any  security  traded 
on  another  trading  system  operated  by 
that  SRO.  Similarly,  the  proposed 
exemption  excluded  SRO  pilot  trading 
systems  that  traded  any  security  or 
instrument,  such  as  an  equity  security, 
the  derivative  of  which  traded  on 
another  trading  system  operated  by  that 
SRO.  The  Commission,  in  proposing 
these  limitations,  intended  to  preclude 
an  SRO  from  relying  on  the  temporary 
exemption  if  a  pilot  trading  system 
simultaneously  traded  a  security 
overlying  or  underlying  a  security 
traded  on  that  SRO's  primary  market. 
The  Commission  has  always  considered 
this  type  of  trading  to  raise  special 
concerns  that  should  be  resolved 
through  the  normal  rule  filing 
process.  *<" 

In  commenting  on  proposed  Rule 
19b-5,  the  CBOE  and  the  Amex 
considered  these  limitations  overly 
restrictive.  The  Amex  suggested 
removing  this  limitation  and  instead 
requiring  SROs  to  specify  on  Form 
PILOT  their  rules  and  procedures  for 
trading  such  securities  on  the  pilot 
trading  system.*"*  The  CBOE  suggested 
an  alternative  to  the  limitation  that  pilot 
trading  systems  may  not  trade  securities 


«»Rule  19b-5(e)(6).  17CFR  240.19b-5(e)(6). 

><"  See,  e.g..  Securities  Exchange  Act  Release  Nos. 
21759  (Feb.  14.  1985).  50  FR  7250  (Feb.  21.  1985) 
(order  approving  NYSE  proposal  to  trade  options  on 
NYSE-listed  slocks  in  a  separate  physical  location 
from  the  equity  trading  floor);  26147  (Oct.  3,  1988). 
53  FR  39556  (Oct.  7. 1988)  (order  approving  the 
trading  on  the  Amex  of  options  on  Amex-listed 
stocks,  concluding  that  side-by-side  trading  or 
integrated  market-making  issues  did  not  arise 
because  the  Amex  proposed  to  trade  stocks  and 
related  options  in  physically  separate  locations); 
and  28556  (Oct.  19,  1990).  55  FR  43233  (Oct.  26, 
1990)  (order  approving  rule  changes  to  establish 
rules  governing  the  trading  of  stocks,  warrants,  and 
other  securities  instruments  and  contracts  on  the 
CBOE  conditioned  on  the  fact  that  trading  in 
securities  other  than  options  will  take  place  on  a 
trading  floor  separate  from  the  location  where 
options  are  traded). 

*°*  Amex  Letter  at  4. 


that  overlie  or  underlie  securities  traded 
on  another  trading  system  operated  by 
the  same  SRO.  In  particular,  the  CBOE 
suggested  requiring  the  SRO  to  create 
firewalls  or  other  safeguards  between 
persons  trading  the  derivative  and  the 
underlying  or  overlying  securities, 
rather  than  flatly  prohibiting  it.*o« 

After  considering  the  commenters' 
recommendations,  the  Commission  has 
determined  that  SROs  may  operate  pilot 
trading  systems  under  Rule  19b-5  that 
simultaneously  trade  a  security  that  is 
overlying  or  underlying  a  security 
traded  on  another  trading  system 
operated  by  that  market,  provided  that 
such  trading  remains  separate.  This 
means  that,  as  part  of  the  SRO's  general 
requirement  to  have  written  trading 
rules  and  procedures  to  operate  the  pilot 
trading  system.*'"  an  SRO  must  have 
adequate  rules  and  procedures  to  trade 
related  securities  simultaneously.  In 
addition,  the  Commission  is  adopting  a 
more  narrow  prohibition  than  it 
proposed,  which  prohibits  a  member 
firm  that  is  a  specialist  in  a  security 
from  acting  as  a  specialist  on  a  pilot 
trading  system  operating  during  the 
same  hours  in  a  related  security.*!*  For 
example,  a  member  firm  may  not  be  a 
specialist  in  a  security,  such  as  an 
equity  security,  on  the  pilot  trading 
system  when  it  is  also  a  specialist  in  a 
derivative  of  that  security,  such  as  an 
option  or  equity-linked  note,  whose 
value,  in  whole  or  significant  part,  is 
based  on  the  performance  of  that 
security.*"  The  Commission  would  not 
consider  listed  options  in  a  single 
underlying  instrument  to  be  related 
securities,  for  purposes  of  the  pilot 
trading  system  exemption.  The 


»o»CBOE  Letter  at  10. 

""Rule  19b-5(e)(3).  17CFR  240.19l>-5(e)(3). 

»"  Rule  19b-5(e)(7)(iii),  17  CFR  240.19b- 
5(e)(7)(iii),  defines  related  securities  to  mean  any 
two  securities  in  which  the  value  of  one  security 
is  determined,  in  whole  or  significant  part,  by  the 
performance  of  the  other  security:  or  the  value  of 
both  securities  is  determined,  in  whole  or 
significant  part,  by  the  performance  of  a  third 
security,  combination  of  securities,  index,  indicator, 
interest  rate  or  other  common  factor. 

"2  A  specialist,  for  purposes  of  the  pilot  trading 
system  rule,  means  any  member  that  is  subject  to 
an  SRO  requirement  to  regularly  maintain  a  market 
in  a  particular  security.  Rule  19b-5(a),  17  CFR 
240.19b-S(a).  The  definition  of  specialist  is  meant 
to  preclude  member  firms  with  exclusive 
information  about  buy  and  sell  orders  from  using 
unfairly  such  non-public  material  market 
information  to  their  competitive  advantage.  For 
instance,  a  member  acting  as  a  specialist  on  the 
NYSE  also  could  not  simultaneously  act  as  a 
specialist  in  related  securities  on  a  pilot  trading 
system  sponsored  by  the  NYSE.  Similarly,  a 
member  acting  as  a  designated  primary  market 
maker  on  the  CBOE  also  could  not  simultaneously 
act  as  a  designated  primary  market  maker  in  related 
securities  on  a  pilot  trading  system  sponsored  by 
the  CBOE. 
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limitation  under  Rule  19b-5(e)(7)(ii) 
does  not  preclude  any  member  firm 
from  being  a  specialist  on  a  pilot  trading 
system  in  a  security  related  to  a  security 
in  which  the  member  firm  is  a  specialist 
on  the  SRO's  other  trading  systems, 
when  such  related  securities  trade  at 
different  times.*"  Also,  a  member  may 
be  a  specialist  in  related  securities  that, 
the  Commission,  upon  application  by 
the  SRO,  later  determines  is  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors.'" 

The  Commission  notes  that  Rule  19b~ 
5  does  not  prohibit  an  SRO  from 
developing  a  trading  system  that 
permits  a  member  firm  to  be  a  specialist 
in  related  securities  that  trade 
simultaneously  on  trading  systems 
operated  by  the  same  SRO.  However, 
the  SRO  could  not  avail  itself  of  the 
Rule  19b-5  temporary  exemption,  and 
instead  would  have  to  file  proposed  rule 
changes  with  the  Commission  under 
Section  19(b)  of  the  Exchange  Act  for 
public  notice  and  comment  and  obtain 
Commission  approval  prior  to  operating 
such  trading  system. 

h.  Inspections  and  Examinations.  As 
a  condition  to  the  exemption,  the 
Commission  proposed  that  an  SRO 
cooperate  with  any  examination  or 
inspection  by  the  Commission  of 
persons  effecting  transactions  on  the 
pilot  trading  system.  The  Commission 
received  no  comments  on  this 
requirement  and  is  adopting  it  as 
proposed.5i5  As  adopted,  the  SRO  shall 
cooperate  with  the  examination, 
inspection,  or  investigation  by  the 
Commission  of  transactions  effected  on 
the  pilot  trading  system.  The 
Commission  staff  will  review  SRO 
compliance  with  the  conditions  in  Rule 
19b-5  through  its  routine  inspections. 
In  order  for  the  Commission  staff  to 
determine  whether  an  SRO  has  properly 
relied  on  the  exemption  under  Rule 
19b-5,  the  SRO  must  maintain  at  its 
principal  place  of  business  all  relevant 
records  and  information  pertaining  to 
the  pilot  trading  system  and  the  basis 
for  which  the  SRO  relied  on  the 
exemption  from  the  rule  filing 
requirement.''^  The  Commission  notes 
that  if  an  SRO  outsources  the  operation 
or  maintenance  of  any  aspect  of  a  pilot 
trading  system,  such  vendor  would  be 
considered  to  be  operating  a  facility  of 
an  SRO  and  therefore  would  also  be 


subject  to  Commission  examination  or 
inspection. 

•     i.  Public  Availability  of  Pilot  Trading 
System  Rules.  Although  pilot  trading 
system  rules  do  not  need  to  be  approved 
by  the  Commission,  the  Commission 
believes  the  current  trading  rules  and 
procedures  of  the  pilot  trading  system 
should  be  publicly  available. 
Accordingly,  the  Commission  is 
adopting  a  requirement  that  the  SRO 
make  its  trading  rules  and  procedures  of 
the  pilot  trading  system  publicly 
available.'^'^ 

C.  Rule  Filing  Under  Section  19(b)(2)  of 
the  Exchange  Act  Required  Within  Two 
Years 

Within  two  years  of  a  pilot  trading 
system  commencing  operation,  an  SRO 
must  submit  a  rule  filing  under  section 
19(b)(2)  of  the  Exchange  Act  to  obtain 
approval  for  the  pilot  trading  system  to 
operate  on  a  permanent  basis."^  In 
accordance  with  section  19(b)  of  the 
Exchange  Act,  after  a  formal  notice  and 
comment  period,  the  Commission  will 
decide  whether  to  approve  the  proposed 
rule  changes  relating  to  a  pilot  trading 
system  on  a  permanent  basis  or  whether 
to  institute  proceedings  to  disapprove 
the  proposed  rule  changes. 
Simultaneous  with  its  request  for 
Commission  approval  under  to  section 
19(b)(2)  of  the  Exchange  Act,  an  SRO 
may  request  Commission  approval 
pursuant  to  Section  19(b)(3)(A)  of  the 
Exchange  Act,  effective  immediate  upon 
filing,  to  continue  to  operate  the  trading 
system  for  a  period  not  to  exceed  six 
months.''^ 

VII.  The  Commission's  Interpretation  of 
the  "Exchangie"  Definition 

A.  The  Commission's  Interpretation  in 
Delta 

In  the  Exchange  Act,  Congress 
provided  a  broad  definition  of  the  term 
"exchange,"  permitting  the  Commission 
to  apply  the  definition  flexibly  as  the 
securities  markets  evolve  over  time.'^" 


^"  An  SRO  also  may  request  an  exemption  from 
the  limitation  under  Rule  19b-5(e)(7)(i)  by  filing  an 
application  for  an  order  for  exemptive  relief  under 
section  36.  See  17  CFR  240.0-12. 

'"  Rule  19b-5(e)(7).  17  CFR  240.19b-5(e)(7). 

»>»Rule  19b-5(e)(8),  17  CFR  240.19b-5(e)(8). 

>i>Rule  19t>-5(e)(9),  17  CFR  240.19b-S(e)(9). 


'"Rule  19b-5(e)(10).  17  CFR  240.19b-5(e)(10). 
This  specific  requirement  is  necessary  because  Rule 
6a-2,  as  amended,  requires  exchanges  to  Tile  its 
trading  rules  and  procedures  only  once  every  three 
years,  while  national  securities  associations  have  no 
such  publication  requirement  except  through  the 
rule  Tiling  process  under  section  19(b)  of  the 
Exchange  Act. 

"•Rule  19b-5(fl(l).  17  CFR  240.19b-5(f)(l). 

»'9Rule  19b-5(fl(l)  and  (f)(2),  17  CFR  240.19b- 
5(f)(1)  and  (0(2). 

'-°It  was  recognized  at  the  time  the  Exchange  Act 
was  enacted  that  a  regulatory  structure  for  securities 
exchanges  would  "be  of  little  value  tomorrow  if  it 
is  not  flexible  enough  to  meet  new  conditions 
immediately  as  they  arise  and  demand  attention  in 
the  public  interest."  See  SEC   Bepori  of  the  Special 
Study  of  the  Securities  Markc  ts  of  the  Securities 
and  Exchange  Conunission,  H.R.  Doc.  No.  95,  BSth 


Section  3(a)(1)  of  the  Exchange  Act 
provides  that: 

The  term  "exchange"  means  any 
organization,  association,  or  group  of 
persons,  whether  incorporated  or 
unincorporated,  which  constitutes, 
maintains,  or  provides  a  market  place  or 
facilities  for  bringing  together  purchasers  and 
sellers  of  securities  or  for  otherwise 
performing  with  respect  to  securities  the 
functions  commonly  performed  by  a  stock 
exchange  as  that  term  is  generally 
understood,  and  includes  the  market  place  or 
market  facilities  maintained  by  such 
exchange.'^' 

Although  the  statutory  definition  of 
"exchange"  is  quite  broad,  in  the  1990 
Delta  Release.^"  the  Commission 
interpreted  the  definition  narrowly  to 
include  only  those  organizations  that 
are  "designed,  whether  through  trading 
rules,  operational  procedures  or 
business  incentives,  to  centralize 
trading  and  provide  buy  and  sell 
quotations  on  a  regular  or  continuous 
basis  so  that  purchasers  and  sellers  have 
a  reasonable  expectation  that  they  can 
regularly  execute  their  orders  at  those 
price  quotations."  '^^  Based  on  this 


Cong.,  1st  Sess.  Pt.  1  (1963)  {"Special  Study''],  at 
6.  See  also  S.  Rep.  No.  792,  73rd  Cong.,  2d  Sess. 
(1934)  at  5  (noting  that  "exchanges  cannot  be 
regulated  efficiently  under  a  rigid  statutory 
program,"  and  that  "considerable  latitude  is 
allowed  for  the  exercise  of  administrative  discretion 
in  the  regulation  of  both  exchanges  and  the  over- 
the-counter  market.") 

"^  15  U.S.C.  78c(a)(l). 

'^^^  Delta  Release,  supra  note  32.  In  1988,  the 
Commission  granted  Delta  temporary  registration  as 
a  clearing  agency  to  allow  it  to  issue,  clear,  and 
settle  options  executed  through  a  trading  system 
operated  by  RMJ  Securities  ("RMJ").  Concurrently, 
the  Commission's  Division  of  Market  Regulation 
issued  a  letter  stating  that  the  Division  would  not 
recommend  enforcement  action  against  RM]  if  its 
system  did  not  register  as  a  national  securities 
exchange.  Subsequently,  the  Board  of  Trade  of  the 
City  of  Chicago  and  the  Chicago  Mercantile 
Exchange  petitioned  the  U.S.  Court  of  Appeals  for 
the  Seventh  Circuit  for  review  of  the  Commission's 
actions.  Both  challenges  were  premised  on  the  view 
that  RMJ's  system  unlawfully  failed  to  register  as  an 
exchange  or  obtain  an  exemption  from  registration. 
The  Seventh  Circuit  vacated  Delta's  temporary 
registration  as  a  clearing  agency,  pending 
publication  of  a  reasoned  Commission  analysis  of 
whether  or  not  RMI's  system  was  an  exchange 
within  the  meaning  of  the  Exchange  Act.  Board  of 
Trade  of  the  City  of  Chicago  v.  Securities  and 
Exchange  Commission,  883  F.2d  525  (7th  Cir.  1989) 
{"Delta  /").  In  1989,  the  Commission  solicited 
comment  on  the  issue,  and  in  1990  published  its 
interpretation  of  the  term  "exchange"  and  its 
determination  that  RMJ's  system  did  not  meet  that 
interpretation. 

"  >  See  Delta  Belease,  supra  note  32.  The 
Commission  also  identiHed  the  following  factors  as 
siipporting  the  conclusion  that  the  system  in  Delta 
should  not  be  classifled  as  an  exchange.  Unlike  a 
traditional  exchange,  the  system  (1)  was  not  open 
to  the  participation  of  retail  investors  on  an  agency 
basis:  (2)  did  not  offer  limit  order  protection;  and 
(3)  provided  a  forum  for  trading  instruments  that 
lacked  certain  indicia  of  standardization.  These 
factors  were  admittedly  outside  the  Commission's 
"central  focus"  in  Delta.  Id.  Moreover,  most 
alternative  trading  systems  that  will  fall  now  under 
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interpretation,  which  was  upheld  by  the 
Seventh  Circuit  on  review,'^^  the 
Conunission  staff  has  given  operators  of 
trading  systems  that  do  not  enhance 
liquidity  in  traditional  ways  through 
market  makers,  specialists,  or  a  single 
irice  auction  structure,  assurances  that 
it  would  not  recommend  enforcement 
action  if  those  systems  operated  without 
registering  as  exchanges.^^s 

Several  concerns  compelled  the 
Commission  in  1990  to  narrowly 
interpret  the  deHnition  of  the  term 
"exchange."  First,  the  Commission  was 
concerned  that  a  broad  interpretation 
would  place  "evolving  (alternative) 
trading  systems  within  the  'strait  jacket' 
of  exchange  regulation."  thus  stifling 
nnovation.526  Second,  the  Commission 
was  concerned  that  a  broad  definition 
ivould  subject  brokers,  dealers,  and 
5ther  statutorily  defmed  entities  to  the 
regulatory  scheme  prescribed  for 
jxchanges."'  Third,  the  Commission 
was  concerned  that  "an  expansive 
leHnition  of  the  term  'exchange'  would 
brce  a  non-member,  for-profit, 
iroprietary  trading  system  into  a 
egulatory  scheme  for  which  it  is  ill- 
mited,  thus  ignoring  the  Congressional 
uid  judicial  mandate  to  apply  flexibly 
he  definition  of  the  term  'exchange'  to 
he  economic  realm."  '^a  These 
x>ncems,  however,  are  largely 
tliminated  by  Congress'  broad  grant  of 
ixemptive  authority  in  1996,'29  which 
las  permitted  the  Commission  to  craft  a 
egulatory  framework  for  markets  which 
excludes  other  statutorily  defined 
intities  (e.g.,  broker-dealers  operating 
ntemal  matching  systems)  and  flexibly 
egulate  markets  to  accommodate  their 
liverse  business  structures.  In  addition, 
vhile  the  Delta  interpretation  was 
ippropriate  at  the  time,  its  emphasis  on 
he  "expectation"  of  regular  execution 
I  )f  orders  at  quoted  prices  no  longer 
1  eflects  today's  markets  where 
i  iltemative  trading  systems  compete 


I  lie  Commission's  new  interpretation  in  Rule  3b-16 
i  How  broker-dealer  subscrit>ers  to  act  on  behalf  of 
1 9tail  customers  in  placing  and  executing  orders  on 
t  w  system:  function  as  limit  order  books  where 
( rders  are  executed  according  to  time,  price,  and 
^ze  priority;  and  trade  standard  securities. 

»^*  Board  of  Trade  of  the  City  of  Chicago  v.  SEC. 
p3  F.2d  1270  (7th  Cir.  1991). 

'"  For  a  list  of  no-action  letters  issued  to  system 
^onsors  until  the  end  of  1993  and  a  short  history 
( f  the  Commission's  oversight  of  such  systems,  see 
i  ecurities  Exchange  Act  Release  No.  33605.  59  FR 
I  368.  8369-71  (Feb.  18. 1994).  See  also  Utters  from 
t  le  Division  of  Market  Regulation  to:  Tradebook 
( Sec.  3. 1996):  The  Institutional  Real  Estate 
C  learinghouse  System  (May  28, 1996):  Chicago 
E  oard  Brokerage,  Inc.  and  Clearing  Corporation  for 
(|ptions  and  Securities  (Dec.  13. 1995). 

*"  Delta  Belease.  supra  note  32.  at  1899. 

'"  See  supra  note  7. 


directly  with  registered  exchanges  and 
Nasdaq.  The  Delta  approach  has 
resulted  in  the  anomaly  of  regulating  as 
exchanges  small  volume  entities  that 
raise  an  expectation  of  liquidity  within 
their  system  (such  as  AZX),  while 
regulating  as  broker-dealers  higher 
volume  entities  (such  as  Instinet). 

More  fundamentally,  although 
traditional  exchanges  still  provide 
liquidity  through  two-sided  quotations 
and,  hence,  raise  an  expectation  of 
execution  at  the  quoted  price,  this  is  no 
longer  the  essential  characteristic  of  a 
securities  market  where  stock  and  other 
securities  exchange  hands.  Today's 
technology  enables  market  participants 
and  investors  to  tap  simultaneous  and 
multiple  sources  of  liquidity  from 
remote  locations.  Market  makers  and 
specialists  may  be  important  liquidity 
providers  on  a  particular  exchange,  but 
liquidity  now  comes  from  many  sources 
across  muhiple  markets.*'"  For 
example,  the  public  exposure  of 
investor  limit  orders  means  that  it  is 
now  easier  to  access  liquidity  in  trading 
venues  that  do  not  have  market  makers 
or  specialists.331  Today,  throu^  their 
computer  terminals  and  other 
communication  links,  brokers  acting  on 
behalf  of  their  customers  or  institutions 
trading  for  themselves  can  see  what  the 
quoted  price  is  on  an  exchange  or 
Nasdaq  and  check  it  against  the  price 
available  for  the  same  security  on  one  or 
more  alternative  trading  systems."^ 

Notably,  in  Delta,  the  Commission 
indicated  that  the  Exchange  Act  does 
not  preclude  an  alternative  trading 
system  from  coming  within  the 
"exchange  definition."  5^3  xhe 
Commission  recognized  that  its 
interpretation  of  the  term  "exchange" 
could  be  subject  to  change  as  the 
securities  markets  continued  to  change: 

In  order  to  permit  the  Conunission  to  apply 
flexibly  the  (Exchange)  Act's  definition  of  the 
term  "exchange"  to  innovative  trading 
systems  in  securities.  Congress  imbued  the 
(Exchange)  Act's  definition  of  the  term 
"exchange"  with  a  certain  "plasticity"  •  ••  •; 
"it  invites  reinterpretation  as  the  way  the 


'™The  rules  adopted  today  reflect  and  facilitate 
multiple  sources  of  liquidity.  Increasing  the 
linkages  among-markets  where  signiflcant  trading 
activity  occuri— both  exchanges  and  alternative 
trading  systems— will  make  the  overall  market  for 
securities  more  transparent  and  liquid. 

"'  See  Order  Handling  Rules  Adopting  Release. 
supra  note  177  at  Section  III. 

>'2in  fact,  an  alternative  trading  system  that  posts 
Orm  orders  to  buy  or  sell  a  security  does  raise  a 
certain  expectation  of  execution  at  those  quoted 
prices.  The  expectation  is  based  on  the  life  of  the 
outstanding  orders  in  the  system,  rather  than  on 
continuous  two-sided  quotations  published  by 
specialists  or  market  makers. 

'"  See  Delta  Release,  supra  note  32,  at  1900. 


term  •  •  •  'generally  understood' 
evolves."  s^'* 

Moreover,  on  review,  although  the 
United  States  Court  of  Appeals  for  the 
Seventh  Circuit  Court  accepted  the 
Commission's  interpretation  of  the  term 
"exchange"  and  affirmed  the 
Commission's  determination  that  Delta 
was  not  an  "exchange,"  the  court 
nevertheless  stated  Uiat  the 
"Commission  could  have  interpreted 
the  section  to  embrace  the  Delta 
System"  but  that  it  was  not  compelled 
to  do  so.'^s 

B.  The  Growing  Significance  of 
Alternative  Trading  Systems  in  the 
National  Market  System 

Within  the  past  six  years,  the 
significance  of  alternative  trading 
systems  in  the  securities  markets  has 
increased  dramatically,  hi  1994,  the 
Commission's  Division  of  Market 
Regulation  reported  that  alternative 
trading  systems  accounted  for  thirteen 
percent  of  the  volume  in  Nasdaq 
securities  and  1.4  percent  of  the  trading 
volume  in  NYSE-listed  securities.'"  In 
the  Proposing  Release,  the  Commission 
estimated  that,  as  of  the  end  of  1996,  the 
trading  volume  on  alternative  trading 
systems  amounted  to  almost  twenty 
percent  of  the  trades  in  Nasdaq  stocks, 
and  almost  four  percent  of  orders  in 
securities  listed  on  the  NYSE. 

In  addition  to  the  general  increase  in 
the  volume  of  trading  occurring  on 
alternative  trading  systems,  the  actual 
number  of  alternative  trading  systems 
has  skyrocketed.  In  1991,  the 
Commission  was  aware  of  only  a  few 
such  systems.  Today,  over  forty  such 
systems  are  currently  operating.  The 
viability  of  this  number  of  ahemative 
trading  systems  indicates  that  these 
systems  account  for  an  increasing 
proportion  of  trading  and  that  a  growing 
number  of  investors  use  these  systems. 
Moreover,  the  arrival  of  trading  services 
on  the  Internet  portends  an  increasing 
level  of  retail  interest  in  alternative 
means  for  trading. 

As  more  alternative  trading  systems 
have  developed  to  offer  varying  services 
to  diverse  customer  bases,  the 
availability  of  trading  information  and 
the  accessibility  of  trading  opportunities 
have  become  increasingly  fragmented. 
The  national  market  system  relies  on 
centralized  sources  of  trading 


"*  Delta  Release,  supra  note  32.  at  1895  (quoting 
Delta  I,  supra  note  522,  at  535). 

"'Delta  11.  supra  note  348.  at  1273.  The  court 
held  that,  because  the  statutory  provision  is 
ambiguous,  the  Commission  had  the  discretion  to 
interpret  the  dePinition  the  way  it  did. 

"•  See  Division  of  Market  Regulation.  Market 
2000:  An  Examination  of  Current  Equity  Market 
Developments  app  IV  (1994)  ("Market  2000 
Study"). 
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opportunities  and  trading  information. 
Exchange  regulation  is  designed  to 
facilitate  centralization  and  enhance  the 
general  public's  opportunities  to  obtain 
trading  information  and  to  access 
trading  interest. 

The  narrow  interpretation  of  the  term 
"exchange"  in  Delta  has  eroded  the 
effectiveness  of  the  Commission's 
oversight  of  markets.  For  example,  as 
discussed  in  the  Concept  Release,  it  is 
clear  that  regulatory  concerns  may  be 
raised  by  entities  that  constitute  a 
market  where  buyers  and  sellers 
interact,  but  do  not  necessarily  ensiue  a 
two-sided  market  by  design.**' 
Moreover,  the  Commission's  traditional 
approach  to  broker-dealer  regulation  is 
not  designed  to  substitute  for  market 
regulation.  Consequently,  these 
alternative  trading  systems  are  not  fully 
integrated  into  the  mechanisms  that 
promote  market  fairness,  efficiency,  and 
transparency,  hi  addition  to  raising 
regulatory  fairness  concerns,  this  lack  of 
integration  into  the  national  market 
system  has  had  a  negative  impact  on  the 
quahty  and  pricing  efficiency  of 
secondary  markets.**" 

C.  The  Revised  Interpretation  of 
"Exchange" 

For  piirposes  of  efiiectively  regulating 
the  securities  markets,  including 
alternative  trading  systems,  the 
Commission  believes  a  revised 
interpretation  of  what  constitutes  an 
exchange  is  in  order.**"  Although  the 
Commission  has  considered  many 
characteristics  of  the  modem  exchange 


>>'  See  Proposing  Release,  supra  note  3,  at  n.290. 

'^For  example,  the  evidence  in  the 
Commission's  report  on  the  NASD  and  the  Nasdaq 
market  pursuant  to  section  21(a)  of  the  Exchange 
Act  suggests  that  widespread  use  of  Instinet  by 
market  makers  as  a  private  market  has  had  a 
significant  impact  on  public  investors  and  the 
operation  of  the  Nasdaq  market.  See  NASD  21(a) 
Report,  supni  note  4. 

s>< Courts  have  consistently  upheld  an  agency's^ 
discretion  to  revise  earlier  interpretations  when  a 
revision  is  reasonably  warranted  by  changed 
circumstances.  See.  e.g..  Rust  v.  Sullivan,  500  U.S. 
173.  186  (1991).  In  Rust,  the  Court  sUted  that  "an 
initial  agency  interpretation  is  not  instantly  carved 
in  stone,  and  the  agency,  to  engage  in  informed 
rulemaking,  must  consider  varying  interpretations 
and  the  wisdom  of  its  policy  on  a  continuing  basis." 
Id.  at  186  [quoting  Chevron  v.  Natural  Resources 
Defense  Council,  467  U.S.  837,  844-45  (1984)).  The 
Court  also  stated  that  "an  agency  is  not  required  to 
'establish  rules  of  conduct  to  last  forever,'  but  rather 
'must  be  given  ample  latitude  to  adapt  its  rules  and 
policies  to  the  demands  of  changing 
circumstances.' "  Id.  at  186-87  (quoting  Motor 
Vehicles  Mfrs.  Ass'n  of  United  Stales  v.  State  Farm 
Mut.  Automobile  Ins.  Co..  463  U.S.  29,  42  (1983)). 
See  also  Arkansas  AFL-CIO  v.  FCC,  1 1  F.3rd  1430. 
1441  (8th  Cir.  1993)  (deferring  to  Federal 
Communications  Commission  decision  to  alter  its 
interpretation  of  the  statutory  term  "operated  in  the 
public  interest"  to  meet  the  changing  realities  of  the 
broadcast  industry). 


in  revising  its  interpretation,**"  it 
believes  two  elements  most  accurately 
reflect  the  fimctions  and  uses  of  today's 
exchange  markets.  Under  the 
interpretation  in  Rule  3b-16,  the  first 
essential  element  of  an  exchange  is  the 
bringing  together  of  orders  of  multiple 
buyers  and  sellers.  This  reflects  the 
statutory  concept  of  bringing  together 
purchasers  and  sellers  and  also  reflects 
the  reality  of  today's  marketplace — 
where  supply  and  demand  originate 
fi'om  a  variety  of  sources,  not  simply 
from  individual  brokers  and  dealers.**' 
The  second  essential  element  is  that 
trading  on  an  exchange  takes  place 
according  to  established,  non- 
discretionary  rules  or  procedures.  As 
discussed  above,  an  essential  indication 
of  the  non-discretionary  status  of  rules 
and  procedures  is  that  those  rules  and 
procedures  are  communicated  to  the 
system's  users.  Thus,  participants  have 
an  expectation  regarding  the  manner  of 
execution — that  is,  if  an  order  is 
entered,  it  will  be  executed  in 
accordance  with  those  procedures  and 
not  at  the  discretion  of  a  counterparty  or 
intermediary.  **2 

Some  commenters  thought  the 
Commission  should  retain  its  current 
interpretation  of  an  exchange.  For 
example,  T6MA  advocated  a  less 
expansive  definition  of  exchange,  and 
recommended  that  the  Commission 
continue  to  regulate  alternative  trading 
systems  within  the  broker-dealer 
framework,  crafting  appropriate 
regulations  to  address  particular  issues 
presented  by  imique  operations  as  they 
develop.***  TBMA  also  raised  a 
question  about  whether,  by  eliminating 
the  requirement  that  a  system  provide  a 
reasonable  expectation  of  liquidity  to  be 
considered  an  exchange,  the 
Commission's  proposal  conflicted  with 
the  statutory  definition  of  "exchange" 
because  Uquidity  is  "generally 
understood"  to  be  a  fundamental 
characteristic  of  an  exchange.  As  noted 
above,  however,  today's  technology 
gives  market  participants  the  ability  to 
access  multiple  markets  for  Uquidity  at 
any  given  time.  As  a  result,  assuring 
liquidity  within  a  single  market  by 


posting  continuous  two-sided 
quotations  is  no  longer  the  essential 
characteristic  of  a  market  where 
securities  exchange  hands.*** 

Accordingly,  the  Commission  believes 
that  new  Rule  3b-16  more  accurately 
describes  the  range  of  markets  that 
perform  exchange  functions  as . 
understood  today.  At  the  same  time,  the 
Commission's  exemption  from  the 
exchange  definition  for  many  alternative 
trading  systems  provides  a  flexible 
framework,  permitting  each  participant 
to  choose  the  regulatory  approach  that 
best  serves  its  own  business  needs. 

D.  Other  Practical  Reasons  for  Revising 
the  Current  Interpretation 

1.  Additional  FlexibiUty  Provided  by 
the  National  Securities  Markets 
Improvement  Act  of  1996 

As  stated  above,  one  principal  reason 
the  Commission,  to  date,  has  interpreted 
the  term  "exchange"  narrowly  has  been 
to  avoid  the  imposition  of  unnecessary 
and  burdensome  regulatory  obligations 
on  small  and  emerging  trading  systems, 
which  could  stifle  innovation.***  The 
enactment  of  NSMIA,***  however, 
alleviates  the  concern  that  an  expanded 
interpretation  of  the  term  exchange  will 
inhibit  innovation.**'  Specifically, 


^*°  See  Concept  Release,  supra  note  2,  at  nn.l25- 
133  and  accompanying  text. 

V*  This  broad  conception  of  "bringing  together" 
buyers  and  sellers  is  consistent  with  the  Delta 
Release,  which  emphasized  that  the  means 
employed  for  bringing  together  buyers  and  sellers 
"may  be  varied,  ranging  from  a  physical  floor  or 
trading  system  *   *  *  to  other  means  of 
intermediation  (such  as  a  formal  market  making 
system  or  systemic  procedures  such  as  a 
consolidated  limit  order  book  or  regular  single  price 
auction)."  Delta  Release,  supra  note  32,  at  1899. 

''*'The  elements  of  the  interpretation  are 
discussed  in  greater  detail  in  Section  lU,  supra. 

»«3  See  IBMA  Letter  at  3-4. 


»**  The  Commission  also  notes  that  the  statutory 
definition  of  "exchange"  is  written  in  the 
disjunctive:  facilities  for  bringing  together 
purchasers  and  sellers  or  facilities  performing 
functions  commonly  performed  by  stock  exchanges. 
Section  3(a)(1)  of  the  Exchange  Act,  15  U.S.C. 
78c(a)(l).  See  TBMA  Letter,  at  8-9  (recommending 
that  the  Commission  continue  to  rely  on  its 
interpretation  in  the  Delta  Release):  SLA  Letter  at  2, 
6-7  (a  significant  characteristic  of  exchanges  is 
structural  features  that  create  a  reasonable 
expectation  of  the  regular  execution  of  orders  at 
posted  prices).  See  also  Letter  from  Christopher  J. 
Carroll,  Managing  Director,  Deutsche  Bank 
Securities,  Inc.  to  Jonathan  C.  Katz,  Secretary,  SEC, 
dated  luly  31, 1998  ("DBSI  Letter")  at  2;  NYSE 
Letter  at  2-3,  4-5,  8  (commenting  that  only 
alternative  trading  systems  meeting  the  Delta 
interpretation  of  exchange  should  have  the  ability 
to  register  with  the  Conunission  as  an  exchange); 
Instinet  Letter  at  8  (recommending  that  the 
Commission  retain  its  current  interpretation  of 
"exchange");  CBB  Letter  at  3  (recommending  that 
if  the  Commission  believed  its  current 
interpretation  of  "exchange"  in  the  Delta  Release 
was  inadequate,  that  the  Commission  should 
simply  withdraw  that  interpretation  and  rely  solely 
on  the  statutory  definition  of  "exchange"). 

s<s  For  example,  at  the  time  of  the  Delta  Release, 
the  Commission  sought  to  avoid  interpreting  the 
term  "exchange"  in  a  way  that  could 
unintentionally  and  inappropriately  subject  many 
broker-dealers  to  exchange  regulation.  One  key 
factor  in  the  Commission's  decision  not  to  regulate 
the  Delta  system  as  an  exchange  was  the  concern 
that  doing  so  would  subject  traditional  broker- 
dealer  activities  to  exchange  regulation.  Delta 
Release,  supra  note  32. 

*«Pub.  L  104-290.  110  Stat.  3416  (1996).  15 
U.S.C.  78mm. 

'*'  Throughout  the  past  60  years,  the  Commission 
has  attempted  to  accommodate  market  innovations 
within  the  existing  statutory  framework  to  the 
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MSMIA  added  section  36(a)(1)  to  the 
Exchange  Act,  which  provides  that: 
the  Commission,  by  rule,  regulation,  or  order, 
ay  conditionally  or  unconditionally  exempt 
ly  person,  security,  or  transaction,  or  any 
lass  or  classes  of  persons,  securities,  or 
transactions,  from  any  provision  or 
•royisions  of  (the  Exchange  Act)  or  of  any 
lie  or  regulation  thereunder,  to  the  extent 
lat  such  exemption  is  necessary  or 
ippropriate  in  the  public  interest,  and  is 
insistent  with  the  protection  of  investors.**' 
Prior  to  adoption  of  NSMIA,  the 
immission's  authority  under  the 
change  Act  to  reduce  or  eliminate 
irtain  consequences  of  exchange 
Registration  was  limited.'*'  Section  36, 
however,  allows  the  Commission  greater 
flexibility  in  regulating  new  trading 
tystems  by  giving  the  Commission 
broad  authority  to  exempt  any  person 
from  any  provision  of  the  Exchange  Act. 
As  a  result,  the  Commission  now  has 
greater  authority  to  adopt  a  more 
consistent  regulatory  approach  to 
securities  markets  in  general,  and 
particularly  for  alternative  trading 
systems  that  do  not  neatly  fit  into  the 
Existing  regulatory  framework."" 

; ;.  No-action  Approach  to  Alternative 
'  'rading  Systems  Is  No  Longer  Workable 

The  Commission  also  believes  that  the 
proliferation  of  new  trading  systems 
necessitates  the  revision  of  the 
interpretation  of  the  term  "exchange." 
The  no-action  review  process  that  the 
Commission  has  used  to  date  to  address 

iybrid  systems  that  incorporate  features 
f  both  exchanges  and  broker-dealers 
forked  well  and  was  consistent  with 
the  protection  of  investors  when 
relatively  few  systems  applied  for  no- 
action  treatment.  The  no-action  process 
allowed  the  Division  to  review  the 
^stem's  services  and  mechanisms  and 
to  monitor  the  impact  of  such  systems 
on  a  case-by-case  basis.  This  is  no 
longer  practicable.  Absent  a  revised 
iterpretation  of  "exchange,"  the 


[tent  possible  in  light  of  investor  protection 
{concerns,  without  imposing  regulation  that  would 
Mifle  or  threaten  the  commercial  viability  of  such 
Mnovations.  For  example,  at  various  times,  the 
Commission  considereid  the  implications  of 
evolving  market  conditions  on  exchange  regulation. 
See  Securities  Exchange  Act  Release  Nos.  8661 
[Aug.  4, 1969).  34  FR  12952  (initially  proposing 
Rule  15C2-10);  11673  (Sept  23, 1975),  40  FR  45422 
(withdrawing  then-proposed  Rule  15c2-10  and 
Jwoviding  for  registration  of  securities  information 
processors);  26708  (Apr.  13. 1989),  54  FR  15429 
(neproposing  Rule  15c2-10);  33621  (Feb.  14, 1994), 
69  FR  8379  (withdrawing  proposed  Rule  15c2-10). 

i  j»«»15U.S.C.  78mm(a)(l). 
!   '*•  Prior  to  the  addition  of  section  36  to  the 
Exchange  Act,  the  Commission  could  only  exempt 
la  exchange  from  the  registration  provisions  of 
i  actions  5  and  6  on  the  basis  of  an  exchange's 
imited  volume  of  transactions.  See  Section  5  of  the 
;  ^change  Act,  IS  U.S.C.  78e. 

""Slee  S.  Rep.  No.  104-293.  lD4th  Cong.  2d  Sess. 

1(1996). 


Conunission  woiUd  have  to  continue  to 
respond  to  an  increasing  volume  of  no- 
action  requests  from  developing 
alternative  trading  systems  that  seek  to 
avoid  the  burdens  associated  with 
registration  as  a  national  securities 
exchange.  The  Commission's  revised 
interpretation  eliminates  the  need  for 
this  no-action  approach.  By  codifying  a 
regulatory  framework  that  does  not  rely 
on  Commission  staff  review  of  each 
novel  system  development,  the 
Commission  believes  that  technological 
improvements  and  enhanced  services 
will  become  available  more  rapidly. 

3.  More  Rational  Treatment  of  Regulated 
Entities 

The  Commission  believes  that  the 
revised  interpretation  of  the  term 
exchange,  in  combination  with  the 
adoption  of  Regulation  ATS,  which 
allows  alternative  trading  systems  to 
register  as  broker-dealers,"^  is 
consistent  with  other  goals  and 
provisions  of  the  Exchange  Act.  The 
new  regulatory  framework,  including 
the  revised  interpretation  of  "exchange" 
avoids  the  need  for  the  Commission  to 
draw  what  are  now  arbitrary 
distinctions  between  organizations  that 
perform  similar  functions,  avoids 
classifying  alternative  trading  systems 
in  a  manner  that  does  not  fit  the 
structure  of  these  systems,  and  squarely 
addresses  the  regulatory  concerns  raised 
by  these  systems. 

Moreover,  the  Commission's  new 
framework  helps  assure  consistency 
with  existing  broker-dealer  regulations. 
For  those  alternative  trading  systems 
that  wish  to  participate  in  the  markets 
as  exchanges,  regulation  as  a  national 
securities  exchange  is  available. 
However,  the  Commission  expects  that 
many  alternative  trading  systems  will 
not  elect  to  register  as  national 
securities  exchanges.  Under  the 
Commission's  proposal,  these  systems 
would  have  to  maintain  a  structure 
more  akin  to  that  of  traditional  broker- 
dealers  and  comply  with  regulatory 
obligations  more  appropriately  tailored 
to  their  chosen  business  structure. 
These  obligations  include  the  new 
requirements  for  more  significant 
alternative  trading  systems  to  address 
the  transparency,  fair  access,  and 
systems  capacity,  integrity,  and  security 
concerns  raised  by  these  particular 
systems."^ 

Vm.  ECEBctive  Dates  and  Compliance 
Dates 

The  rules  and  rule  amendments 
adopted  in  this  release  are  effective  on 


April  21. 1999,  except  for  Exchange  Act 
Rules  301(b)(5)(D)  and  (E)  and  Rules 
301(b)(6)(D)  and  (E),  which  shall 
become  effective  on  April  1,  2000. 
Alternative  trading  systems,  however, 
will  only  have  to  comply  with  the 
public  display  requirement  in  Rule 
301(b)(3)  for  fifty  percent  of  the 
securities  subject  to  this  requirements 
on  April  21, 1999.  Alternative  trading 
systems  will  have  to  comply  with  Rule 
30iro)(3)  for  all  such  securities  by 
August  30. 1999.5"  Prior  to  April  21. 
1999,  the  Commission  will  publish  a 
schedule  of  those  securities  for  which 
alternative  trading  systems  must  comply 
vfith  Rule  301(b)(3)  on  April  21, 1999. 

K.  Costs  and  Benefits  of  the  Rules  and 
Amendments 

To  assist  the  Commission  in  its 
evaluation  of  the  costs  and  benefits  that 
may  result  from  the  rules  and 
amendments,  commenters  were 
requested  to  provide  analysis  and  data, 
if  possible,  relating  to  the  costs  and 
benefits  associated  with  the  proposals. 
The  Commission  initially  identified 
certain  costs  and  benefits  associated 
with  its  changes  in  the  Proposing 
Release.  Although  the  Commission 
received  seventy  comment  letters,  as  of 
December  1, 1998  concerning  the 
proposed  rules,  none  of  the  commenters 
responded  specifically  to  the  request  for 
comment  on  the  cost/benefit  analysis. 
Some  commonters  did  raise  related 
issues  and  the  Commission  will  address 
those  comments  in  this  analysis.  After 
considering  the  comments,  the 
Commission  continues  to  beUeve  that 
the  benefits  of  the  rules  and 
amendments  justify  the  associated  costs. 

A.  Costs  and  Benefits  of  the  Rules  and 
Amendments  Regarding  Alternative 
Trading  Systems 

The  Commission  identified  several 
benefits  and  costs  to  investors  and 
market  participants  in  the  Proposing 
Release  writh  regard  to  alternative 
trading  systems.  The  Commission  is  not 
making  any  changes  to  the  rules  or 
amendments  that  increase  the  cost 
estimates  for  alternative  trading  system 
notice,  reporting  and  recordkeeping 
obligations.  The  most  significant  change 


"'  See  supra  Section  IV.A. 
"^  See  supra  IV. A.2. 


9S3  Because  the  rules  and  rule  amendments 
regarding  Regulation  ATS.  exchange  registration, 
and  Rule  19b-5  constitute  "major  rules"  within  the 
meaning  of  the  Small  Business  Regulatory 
Enforcement  Act  of  1996.  5  U.S.C.  801  el  $eq.,  the 
rules  and  rule  amendments  cannot  take  effect  until 
60  days  after  the  date  of  publication  in  the  Federal 
KagiatBT.  Although  the  amendments  to  Rules  17a- 
3  and  17a-4  and  repeal  of  Rule  17a-23  and  Form 
17A-23  do  not  constitute  "major  rules."  they  will 
become  effective  at  the  same  time  a£° Regulation 
ATS  because  they  operate  in  an  integrated  fashion 
with  Regulation  ATS. 
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the  Commission  is  making  in  the  rules 
as  adopted  is  to  revise  the  fair  access 
provisions.  The  rules  and  amendments 
in  the  Proposing  Release  provided 
investors  with  a  right  of  appeal  to  the 
Commission  and  required  alternative 
trading  systems  to  provide  investors 
denied  or  limited  access  to  the  system 
with  notice  of  that  action  and  their  right 
to  appeal  the  decision  to  the 
Commission.  The  Commission  has 
decided  not  to  adopt  the  right  of  appeal 
provisions  and  the  requirement  of 
notice  to  investors  denied  or  limited 
access.  Instead,  alternative  trading 
systems  with  significant  volume  will  be 
required  to  provide  quarterly  notices  to 
the  Commission  on  Form  ATS-R  of  all 
grants,  denials,  and  limitations  of  access 
as  well  as  descriptive  information 
regarding  those  access  decisions.  The 
net  effect  of  these  changes  to  the  fair 
access  requirements  is  a  decrease, 
'relative  to  the  original  proposal,  in  the 
burdens  on  alteinative  trading  systems 
with  significant  voliune.  Several 
commenters  objected  to  the  proposed 
fair  access  rules  on  various  grounds.  ^^ 

Several  commenters  had  general 
comments  with  regard  to  the  burdens 
imposed  on  respondents  under 
Regulation  ATS.  One  commenter  argued 
that  the  Commission  should  impose 
only  minimal  requirements  on  start-up 
or  smaller  trading  systems.''^  The 
alternative  trading  system  rules  have 
been  tailored  to  minimize  their  burden 
on  alternative  trading  systems  generally 
and  small  systems  specifically.  Because 
many  of  the  provisions  in  the  rules  are 
triggered  by  a  volume  threshold,  the 
Commission  expects  that  small 
alternative  trading  systems  will  not  have 
sufficient  volume  to  trigger  those 
thresholds  and  will,  therefore,  not  have 
to  comply  with  those  provisions.  The 
recordkeeping  and  reporting 
requirements  with  which  smaller,  lower 
volume  alternative  trading  systems  will 
have  to  comply  imder  Regulation  ATS 
are  substantially  similar  to  those  with 
which  alternative  trading  systems 
ciirrently  comply.  Consequently  the 
costs  for  smaller  alternative  trading 
systems  should  remain  unchanged. 

One  commenter  argued,  that  material 
changes  on  Form  ATS  should  be 
reported  twenty  days  after  such  a 
change  is  made  rather  than  twenty  days 


before.'**  The  Commission  believes  that 
is  important  to  have  some  advance 
notice  of  significant  changes  in  order  to 
permit  it  to  carry  out  its  market 
oversight  and  investor  protection 
functions.  By  requiring  notice  before 
such  changes  are  made,  the  Commission . 
has  an  opportunity  to  make  inquiries  to 
clarify  any  questions  that  might  arise. 
Currently,  alternative  trading  systems 
are  required  to  give  twenty  days  prior 
notice  of  material  changes  on  Part  1-A 
of  Form  17A-23.  This  burden  remains 
unchanged  under  the  new  rules. 

Several  commenters  pointed  out  areas 
for  possible  reductions  of  regulatory 
overlap.  One  commenter  argued  that  the 
Commission  should  eliminate  those 
broker-dealer  requirements  that  would 
be  irrelevant  for  alternative  trading 
systems.**'  The  Commission,  however, 
does  not  believe  that  the  broker-dealer 
requirements  as  they  apply  to 
alternative  trading  systems,  are 
irrelevant  or  overly  burdensome. 
Another  commented  that  recordkeeping 
burdens  should  be  coordinated  with  the 
NASD's  OATS  program.**"  These 
recordkeeping  rules  do  not  specify  the 
manner  in  which  such  records  must  be 
maintained,  but  only  that  they  must  be 
made  available  upon  request.  Such 
records  may  be  required  for  other 
purposes,  but  it  is  important  to  assure 
that  all  alternative  trading  systems 
maintain  records  sufficient  to  construct 
an  audit  trail. 

One  commenter  argued  that  the 
Commission's  rules  and  amendments 
impose  costs  and  burdens  on  market 
iimovators  rather  than  encouraging  such 
systems.**^  As  discussed  above, 
however,  the  Commission  does  not 
intend  its  new  regulatory  framework  to 
impose  a  penalty  on  systems  because  of 
their  use  of  technology.  The 
Commission's  new  framework  is  based 
on  the  functions  performed  by  a  trading 
system,  not  on  its  use  of  technology. 

Finally,  a  large  number  of 
institutional  subscribers  to  alternative 
trading  systems  submitted  comments 
within  the  last  two  weeks.  These 
commenters  expressed  a  niunber  of 
concerns  about  the  public  display 
requirement.  Among  the  concerns 
voiced  by  these  commenters  was  a 
concern  about  decreasing  liquidity, 
limiting  a  potentially  advantageous 
trading  strategy,  being  able  to  provide 
best  execution  for  their  clients,  and 
increasing  costs  to  execute  trades.  The 


Commission  responds  to  these  concerns 
below.  *^ 

The  Commission  solicited  comment 
on  the  feasibility  of  permitting 
alternative  trading  systems  to  file  forms 
electronically.  Three  commenters 
supported  electronic  filing  as  an  option 
to  reduce  the  burdens  on 
respondents.***  While  not  feasible  at 
this  time,  the  Commission  intends  to 
make  electronic  filing  an  option  when  it 
is  possible. 

Three  commenters  argued  that  the 
Commission's  rules  should  not  apply  to 
debt  seciuities,  in  part,  due  to  the 
burdens  that  such  requirements  would 
place  on  a  largely  decentraUzed 
market. **2  Other  commenters  supported 
including  debt  securities  within 
Regulation  ATS.***  The  Commission 
continues  to  believe  that  many  of  the 
same  concerns  about  the  trading  of 
equity  secvirities  on  alternative  trading 
systems  apply  equally  to  the  trading  of 
fixed  income  securities  on  alternative 
trading  systems.  Debt  securities  are 
increasingly  being  traded  on  alternative 
trading  systems,  similar  to  the  way  that 
equity  seciuities  are  traded. 
Accordingly,  the  Commission's  new 
regulatory  framework  would  require 
alternative  trading  systems  tradhig  debt 
securities,  other  than  alternative  trading 
systems  trading  solely  government  and 
related  seciuities,  to  register  as  an 
exchange  or  register  as  a  broker-dealer 
and  comply  with  Regulation  ATS.  If  an 
alternative  trading  system  chooses  to 
register  as  a  broker-dealer.  Regulation 
ATS  applies  the  same  notice, 
recordkeeping,  and  reporting 
requirements  on  debt  alternative  trading 
systems  as  apply  to  equity  alternative 
trading  systems.  Because  of  the  way  the 
debt  market  ciurently  operates, 
however,  the  transparency  provisions 
do  not  apply  to  alternative  trading 
.systems  that  trade  debt  securities.  Only 
those  alternative  trading  systems  that 
trade  at  least  twenty  percent  of  certain 
categories  of  debt  are  be  subject  to  the 
fair  access  requirements  ***  and  the 
provisions  governing  systems  capacity, 
seciuity,  and  integrity.*** 

Under  the  rules  and  amendments  in 
this  release,  alternative  trading  systems 
have  a  choice  between  registering -as  a 
national  securities  exchange  or 
registering  as  a  broker-dealer  and 
complying  with  Regulation  ATS.  The 
choice  between  these  two  options  is 


^^  See  la  Letter  at  4  (stating  that  requirements 
wrould  be  overly  burdensome  for  alternative  trading 
systems);  IBEX  Letter  at  13  (arguing  that  appeal 
process  should  begin  at  the  SRO  level);  Instinet 
Letter  at  19  (stating  that  a  right  of  appeal  to  the 
Commission  could  lead  to  frequent  frivolous 
appeals). 

»"TBMA  Letter  at  16. 


'»>  SL\  Letter  at  17-18.  But  see  IBEX  Letter  at  5 
(stating  that  the  reporting  requirements  under 
proposed  Regulation  ATS  were  not  inappropriately 
burdensome). 

'"CBB  Letter  at  4. 

>"  Instinet  Letter  at  20. 

s»»  Instinet  Letter  at  10. 


'"See  supra  Section  IV.A.2.C. 

>•>  See  IBEX  Letter  at  S;  SIA  Letter  at  18: 
American  Century  Letter  at  6. 

'<«  See  TBMA  Letter  at  6-7,  21 :  SL\  Letter  at  3, 
11;  DBSI  Letter  at  1;  MSDW  Letter  at  13. 

s"  See  NYSE  Letter  at  6:  IBEX  LeUer  at  2-3. 

»o*Rule  301(b)(5),  17  CFR  242.301(b)(5). 

"»Rule  301(b)(6).  17  CFR  242.301(b)(6). 


:  smplex  and  each  alternative  trading 
^stem  will  make  a  choice  based  on  its 
usiness  plan  and  the  role  it  wishes  to 
lay  in  the  market.  There  are  several 
ictors  that  will  have  an  impact  on  each 
BJliemative  trading  system's  decision. 

First,  the  regulatory  costs  associated 
t  rith  registering  and  operating  as  a 
[  ational  securities  exdiange  are  higher 
tnan  the  regulatory  costs  associated  with 
registering  as  a  broker-dealer  and 
bomplying  with  Regulation  ATS. 
Second,  registered  exchanges  have 
national  market  system  obligations  that 
require  those  exchanges  to  bear  the 
^cpenses  associated  with  joining  the 
CfTA,  CQS,  and  ITS  plans.  To  offset 
some  of  those  costs,  however,  registered 
exchanges  also  participate  in  the 
venue  generated  from  the  sale  of 
otation  information.  Third,  registered 
changes  are  SROs  and,  therefore,  have 
ligations  to  surveil  trading  activity 
md  member  conduct  on  the  exchange, 
uhese  obligations  can  be  significant  in 
erms  of  time,  personnel,  and  financial 
resources.  However,  a  significant 
aidvantage  to  a  registered  exchange  of 
being  an  SRO  is  that  it  is  not  subject  to 
oversight  by  a  competitor.  Fourth, 
registered  exchanges  are  subject  to  the 
statutory  requirement  to  provide  fair 
^Ccess,  whidi  requires  a  commitment  of 
resources  to  consider  membership 
applications  and  to  report  denials  to  the 
Commission  and  defend  any  denial 
(tecisions  before  the  Commission  if  an 
kbpeal  is  made. 

[  Because  of  the  range  of  obfigations  of 
registered  exchanges,  operation  as  an 
exchange  requires  a  significant 
investment  of  financial  resources.  A 
relatively  high  volume  of  trading  may  be 
Inquired  to  justify  this  financial 
investment.  While  the  advent  of  for- 
profit  and  non-member  owned 
exchanges  may  make  it  easier  to  raise 
i^e  financial  resources  necessary  to 
Operate  as  a  registered  exchange,  the 
immission  does  not  expect  that  many 
temative  trading  systems  will  choose 
register  as  exchanges. 
On  the  other  hand,  alternative  trading 
systems  that  register  as  broker-dealers 
ust  comply  with  the  fifing  and 
induct  (^ligations  associated  with 
ing  a  registered  broker-dealer 
eluding  membership  in  an  SRO  and 
impliance  with  that  SRO's  rules.  They 
ust  also  comply  with  Regulation  ATS, 
which  includes  filing,  recordkeeping 
Vid  reporting  obligations.  UnUke 
Mgistered  exchanges,  alternative  trading 
systems  are  subject  to  oversight  by  an 
SRO,  which  may  operate  a  competing 
market.  Regulation  ATS  is  designed  to 
iitipose  few  requirements  on  lower 
Vplume  alternative  trading  systems. 
Only  alternative  trading  systems  with 


significant  volume  are  required  to  link 
to  an  SRO  and  publicly  display  orders, 
provide  investors  with  fair  access,  and 
comply  with  systems  capacity,  integrity, 
and  security  requirements.  These 
obligations  for  alternative  trading 
systems  with  significant  volume  are 
similar,  althou^  not  identical,  to 
obligations  of  registered  exchanges. 
Therefore,  it  is  more  likely  that  a  high 
volume  alternative  trading  system  will 
consider  the  costs  and  benefits  of 
registering  as  an  exchange  to  be  more 
comparable  to  the  costs  and  benefits  of 
regulation  as  a  broker-dealer  alternative 
trading  system.  The  costs  associated 
with  regulation  as  a  registered  exchange, 
and  with  operating  as  a  broker-dealer 
and  complying  with  Regulation  ATS  are 
discussed  more  fully  below. 

1.  Benefits 

a.  Improved  Market  Transparency. 
The  Commission's  amendments  and 
rules  enhance  transparency  of  trading 
on  alternative  trading  systems. 
Transparency  of  orders  helps  ensure 
that  publicly  available  prices  fully 
reflect  overall  supply  and  demand  and 
helps  reduce  the  negative  consequences 
of  market  fragmentation  (e.g.,  the  chance 
that  an  order  for  a  security  in  one 
market  will  be  executed  at  a  price 
inferior  to  that  available  at  the  same 
time  in  another  market).  The 
Commission  has  been  particularly 
concerned  that  the  development  of  so- 
called  "hidden  markets,"  in  which  a 
market  participant  privately  publishes 
quotations  at  prices  superior  to  the 
quotation  information  it  disseminates 
publicly,  impedes  national  market 
system  objectives.  Some  systems  that 
permit  this  activity  have  become 
significant  markets  in  their  own  right, 
but  are  not  ciirrently  required  to 
integrate  their  orders  into  the  public 
quote  because  they  are  not  registered  as 
national  securities  exchanges  or 
national  securities  associations. 

For  alternative  trading  systems 
choosing  to  register  as  broker-dealers, 
the  Commission's  amendments  and 
rules  improve  the  transparency  of  orders 
in  systems  that  account  for  a  significant 
portion  of  the  trading  volume  in  any 
security.  The  amendjinents  and  rules 
help  to  incorporate  alternative  trading 
system  quotes  into  the  national  market 
system,  thus  reducing  fragmentation, 
improving  liquidity,  facilitating  price 
discovery,  and  narrowing  the  quoted 
spread.  5®* 


'"The  OfTice  of  Management  and  Budget  has 
recognized  that  although  it  may  be  difficult  to 
quantify  the  benefits  of  price  transparency,  "[t)bere 
is  a  strong  consensus  among  economists  that 
regulations  requiring  the  disclosure  of  information 
about  the  price  and  quality  of  products  and  services 


Because  non-market  maker  broker- 
dealers  and  institutions  at  times  enter 
the  best  priced  orders  in  an  alternative 
trading  system,  the  Commission  expects 
that  display  of  these  orders  in  the  public 
quote  will  also  improve  the  NBBO.  For 
example,  of  all  orders  on  ECNs  by  non- 
market  maker  broker-dealers  and  v 
institutions  that  could  improve  the 
NBBO  if  included  in  the  public  quote 
stream,  only  about  six  percent  of  those 
orders  were  actually  entered  into  the 
public  quote  stream.  Consequently, 
about  ninety-four  percent  of  those 
orders  that  could  have  improved  the 
NBBO  were  not  included  in  the  public 
quote  stream  and  thus  did  not  impact 
the  NBBO.  These  orders  were  therefore 
unavailable  to  some  investors,  in 
particular,  retail  investors,  who  do  not 
have  direct  access  to  ECNs.  The 
imavailability  of  these  quotes  continues 
to  effectively  result  in  a  two-tiered 
market.  While  the  Commission  is  unable 
to  precisely  quantify  the  market  impact 
of  these  changes,  it  does  believe  that  the 
benefit  for  investors  will  be  significant 
based  on  prefiminary  estimates. 

Based  on  an  analysis  of  ECN  trading 
activity  during  a  four  day  period  in  June 
1997  (June  23, 1997  to  June  27, 1997), 
the  staff  estimates  that  spreads  could 
decrease  by  as  much  as  four  percent  for 
Nasdaq  issues  when  non-market  maker 
broker-dealer  and  institutional  orders 
are  displayed  in  the  public  quote.  In 
making  this  estimate,  the  staff  has 
assumed  an  average  spread  of  35  cents 
per  share,  a  maximum  increase  of 
eleven  percent  for  the  times  that  ECNs 
could  narrow  the  inside,  and  a 
maximum  of  12.5  cents  per  share 
improvement.  In  addition  to  the  effects 
on  the  bid-ask  spread,  retail  investors 
and  other  non-subscribers  will  gain 
access  to  the  liquidity  and  better  prices 
now  available  only  to  alternative  trading 
system  subscribers.  Moreover,  because 
many  broker-dealers  offer  retail 
customers  automatic  execution  of  their 
small  orders  at  the  pubUcly  quoted 
price,  a  better  price  in  the  public  quote 
potentially  improves  the  price  received 
by  thousands  of  broker-dealer 
customers.  Larger  orders  negotiated 
between  institutions  and  broker-dealers 
also  potentially  benefit  because  the 
price  negotiated  will  reflect  a  smaller 
spread.  For  these  reasons,  the 
Commission  believes  that  new  display 
and  access  requirements  will  result  in 
significant  benefits  to  investors. 


can  produce  significant  benefits  for  consumers  and 
improve  the  functioning  of  markets  when  this 
information  would  not  otherwise  be  available." 
Office  of  Management  and  Budger,  Draft  Beport  to 
Congress  on  the  Costs  and  Benefits  of  Federal 
Begulations,  63  FR  44034  (Aug.  17.  1998). 


~-^ 
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The  above  data  is  consistent  with  the 
results  of  the  transparency 
improvements  achieved  through  the 
implementation  of  the  Order  Handling 
Rules.5«'  The  NASD  studied  the  effect 
of  the  Order  Handling  Rules  on  the 
Nasdaq  market  by  comparing  various 
measures  between  a  pre-period  of 
twenty  days  in  the  beginning  of  1997 
(December  18, 1997  to  January  17, 1998) 
and  a  post-period  of  twenty  days  in  the 
begiiming  of  1998  (January  5, 1998  to 
February  2, 1998).  The  success  of  the 
Order  Handling  Rules  further  supports 
the  view  that  the  amendments  and  rules 
the  Commission  is  adopting  today  will 
further  investors'  opportunities  to  trade 
at  the  best  prices. 

In  its  study,  the  NASD  also  foimd  that 
quoted  spreads  in  the  Nasdaq  market 
decreased  by  an  average  of  forty-one 
percent.  The  NASD  estimates  that  this 
reduction  in  spreads  resulted  in  annual 
savings  to  investors  of  between  $284 
million  and  $673  milUon.  Because  of 
the  increased  market  transparency 
provided  by  the  display  of  institutional 
and  non-market  maker  broker-dealer 
orders,  the  Commission  believes  that  the 
rules  and  amendments  in  this  release 
will  also  further  shrink  spreads. 

Finally,  the  Commission  believes  that 
improved  transparency  of  orders  in 
alternative  trading  systems  will  reduce 
the  potential  for  alternative  trading 
system  subscribers  to  manipulate  the 
public  market.  It  has  been  alleged  that 
institutions  and  non-market  makers 
intentionally  influence  the  market  by 
displaying  an  order  in  an  alternative 
trading  system  that  locks  the  price 
displayed  in  the  pubUc  market.  For 
example,  if  the  public  market  is 
displaying  a  bid  of  20  and  an  offer  of  21, 
an  institution  or  non-market  maker 
might  display  an  offer  of  20  in  an 
alternative  trading  system.  Market 
participants  often  then  assume  that  the 
order  in  the  alternative  trading  system 
indicates  the  direction  in  which  the 
market  is  moving  and  begin  selling  to 
market  makers  bidding  20,  pushing  the 
public  market  lower.  The  price  in  the 
alternative  trading  system  is  then 
canceled  and  the  institution  or  non- 
market  maker  buys  securities  at  a  lower 
price.  This  type  of  activity  is  possible 
only  because  institution  and  non-market 
maker  orders  in  alternative  trading 
systems  are  not  displayed  to  the  public 
market.  The  Commission  believes  that 
the  integrity  of  the  public  markets  is 
threatened  when  institutions  and  non- 


*•'  See  supm  note  177.  Under  the  Order  Handling 
Rules,  market  makers  who  enter  orders  on  ECNs  are 
required  to  reflect  those  prices  in  their  public 
quotations.  In  the  alternative,  the  ECN  can  make  the 
best  market  maker  prices  publicly  available  through 
anSRO. 


market  makers  can  affect  the  public 
markets  without  participating  in  them. 

The  transparency  of  trading  on 
alternative  trading  systems  that  choose 
to  register  as  exchanges  will  also 
improve.  All  registered  exchanges  are 
expected  to  participate  in  the  national 
market  system  plans,  such  as  the  CTA, 
CQS,  and  ITS.  These  plans  form  an 
integral  part  of  the  national  market 
system,  and  contribute  greatly  to  the 
operation  of  linked,  transparent, 
efficient,  and  fair  markets.  In  addition  to 
improving  transparency,  alternative 
trading  system  participation  in  these 
market-wide  mechanisms  will  benefit 
investors  by  reducing  trading 
fragmentation. 

b.  Improved  Investor  Protections.  The 
Commission's  amendments  and  rules 
provide  benefits  to  investors  by 
improving  the  siuveillance  of  trading  on 
alternative  trading  systems.  Adequate 
surveillance  of  the  trading  on  alternative 
trading  systems  is  critical  to  the 
continued  integrity  of  our  markets.  This 
is  particularly  the  case  with  regard  to 
alternative  trading  systems  that  have  a 
significant  percentage  of  the  trading 
volume  in  one  or  many  issues  of 
securities.  The  oversi^t  of  trading 
activities  on  alternative  trading  systems 
that  choose  to  register  as  broker-dealers 
will  improve  because  the  proposals 
clarify  die  relationship  between  SROs 
and  alternative  trading  systems. 

The  notice,  reporting,  and 
recordkeeping  requirements  under 
Regulation  ATS  also  contribute  to  the 
Commission's  and  the  SROs'  ability  to 
effectively  oversee  alternative  trading 
systems  regulated  as  broker-dealers.  The 
Commission  believes  that  these 
enhancements  to  the  surveillance  and 
oversight  of  alternative  trading  systems 
regulated  as  broker-dealers  benefit  the 
public  by  helping  to  prevent  fraud  and 
manipulation. 

The  surveillance  of  trading  on 
alternative  trading  systems  that  choose 
to  register  as  exchanges  under  the 
Commission's  proposal  will  also  be 
improved.  All  registered  exchanges  are 
SROs,  which  have  direct  obligations  to 
surveil  the  trading  on  their  own 
markets.  The  Commission  believes  that, 
through  improved  surveillance 
mechanisms,  it  will  be  better  able  to 
detect  fraud  and  manipulation  that 
could  occur  on  alternative  trading 
systems.  For  example,  alternative 
trading  systems  can  be  used  to 
artificially  narrow  the  NBBO  spreads  for 
the  sole  purpose  of  trading  through  a 
broker-dealer's  automatic  execution 
system  at  the  artificial  prices.^*^  The 
Commission  and  the  SROs  will  be  able 


'••  See  supra  note  5. 


to  more  readily  detect  such  activity 
through  enhanced  surveillance.  The 
Commission  believes  that  this  more 
direct  oversight  of  trading  activities  will 
therefore  benefit  investors  and  the 
market  generally  by  helping  to  prevent 
fiBud  and  manipulation. 

c.  Fair  Access.  The  Commission's 
rules  require  alternative  trading  systems 
with  significant  volume  to  provide  a  fair 
opportunity  to  participate  in  alternative 
trading  systems.  Fair  and  non- 
discriminatory treatment  of  potential 
and  current  subscribers  by  alternative 
trading  systems  is  important,  especially 
when  an  alternative  trading  system 
captures  a  large  percentage  of  trading 
volume  in  a  security.  Although  an 
alternative  trading  system  with 
significant  volume  is  required  to 
provide  access  to  orders  that  it  is 
required  to  display  in  the  public  quote 
stream,  there  are  other  benefits  to  direct 
participation  on  an  alternative  trading 
system.  In  particular,  participation  on 
an  alternative  trading  system  allows  an 
investor  to  enter  its  own  orders,  view 
contingent  orders  not  publicly 
displayed  (such  as  all  or  none  orders) 
and  use  special  features  of  an  alternative 
trading  system,  such  as  a  negotiation 
feature  or  reserve  size  feature. 
Accordingly,  the  rules  prevent 
discriminatory  denials  of  access  and 
ensure  that  market  participants  are  not 
prevented  fixim  gaining  access  to 
significant  sources  of  liquidity. 

d.  Systems  Capacity,  Integrity,  and 
Security.  The  Commission  believes  that 
its  rules  regarding  systems  capacity, 
integrity,  and  security  of  alternative 
trading  systems  provide  several  benefits 
to  the  marketplace  and  to  investors. 
Marketplaces  are  increasingly  reliant  on 
technology  and  most  of  their  fimctions 
are  becoming  highly  automated. 
Alternative  trading  systems  are  subject 
only  to  business  incentives  to  avoid 
system  breakdowns  that  may  disrupt  the 
market.  In  the  past,  alternative  trading 
system  failures  have  affected  the  public 
market,  particularly  during  periods  of 
high  trading  volume.  Some  alternative 
trading  systems  have  had  prolonged 
shut-downs  during  the  busiest  trading 
sessions  due  to  systems  problems.  For 
example,  during  the  past  year,  Instinet, 
Island,  Bloomberg,  and  Archipelago 
(operated  by  Terra  Nova)  have  all 
experienced  systems  outages  due  to 
problems  with  their  automated  systems. 
On  a  number  of  occasions,  ECNs  have 
had  to  stop  disseminating  market  maker 
quotations  in  order  to  keep  from  closing 
altogether,  including  during  the  market 
decline  of  October  1997  when  one 
significant  ECN  withdrew  its  quotes 
from  Nasdaq  because  of  lack  of  capacity. 
Similarly,  a  major  IDB  in  non-exempt 
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securities  experienced  serious  capacity 
iroblems  in  processing  the  large 
lumber  of  transactions  in  October  1997 
md  had  to  close  down  temporarily. 

The  Commission's  rules  require 
alternative  trading  systems  that  handle 
1  significant  voliune  of  trades  to 
BSt^Ush  reasonable  capacity  estimates, 
conduct  stress  tests,  implement 
iFOcedures  to  monitor  system 
levelopment,  review  systems 
mlnerability,  and  establish  adequate 
»ntingency  plans.  Investors  will  benefit 
rom  the  rules  because  significant 
systems  will  be  less  likely  to  shut  down 
IS  a  result  of  systems  failiu«s  and  will 
)e  better  equipped  to  handle  maricet 
lemand  and  provide  liquidity  during 
leriods  of  market  stress.  The  ability  of 
dtemative  trading  systems  to  provide 
nore  reliable  and  consistent  service  in 
he  market  benefits  investors  and  the 
>ublic  markets  generally.  The 
!k)mmission  also  believes  that  investors 
vill  benefit  from  robust  system  seciirity 
)rovided  by  ensiuing  that  significant 
dtemative  trading  systems  maintain 
nifficient  security  measures  to  prevent 
mauthorized  access. 

All  ciurently  registered  exchanges 
)articipate  in  the  Commission's 
tutomation  review  program.  Alternative 
lading  systems  that  choose  to  register 
18  exchanges  will  similarly  be  expected 
:o  participate  in  this  program.  Under  the 
mtomation  review  program,  exchanges 
u«  expected  to  maintain  sufficient 
systems  capacity  to  meet  ciurent  and 
mticipated  volume  levels.  The  benefits 
o  investors  and  the  public  generally,  as 
vith  significant  alternative  trading 
fSrstems,  will  be  the  assurance  that 
ystems  are  reasonably  equipped  to 
landle  market  demand  and  provide 
iquidity  during  periods  of  market 
tress. 

; !.  Costs 

The  alternative  trading  system  rules 
I  ind  amendments  have  been  tailored  to 
1  ninimize  their  burden  on  alternative 
1  rading  systems  and  especially  small 
I  ystems.  Many  of  the  provisions  in  the 

I  ules  and  amendments  are  triggered  by 

I I  volume  threshold.  The  Commission 
( ixpects  that  small  alternative  trading 

I  ystems  will  not  have  sufficient  volume 
I  o  trigger  those  thresholds  and  will 
1  herefore  not  have  to  comply  with  those 
irovisions.  The  recordkeeping  and 
]  eporting  requirements  with  which 
!  mailer,  lower  volume  alternative 
rading  systems  have  to  comply  under 
(egulation  ATS  are  substantially  similar 
those  with  which  alternative  trading 
stems  currently  comply.  Consequently 
le  costs  for  smaller  alternative  trading 
ystems  should  remain  materially 
1  inchanged.  The  paperwork,  filing,  and 


recordkeeping  costs  are  discussed  in  the 
Paperwork  Reduction  Act  section 
below. 

a.  Notice,  Reporting,  and 
Recordkeeping.  All  alternative  trading 
systems  that  will  be  subject  to  notice, 
reporting,  and  recordkeeping 
requirements  under  the  Commission's 
new  rules  are  currently  subject  to 
similar  requirements  under  Rule  17a- 
23.  The  requirements  under  Regulation 
ATS,  however,  require  some  additional 
information  that  is  not  ciuiently 
required  under  Rule  17a-23. 

Under  Regulation  ATS,  alternative 
trading  systems  file  an  initial  operation 
report,  notices  of  material  systems 
changes,  and  quarterly  reports.  The 
rules  also  include  new  Forms  ATS  and 
ATS-R  to  standardize  reporting  of  such 
information  and  make  it  more  useful  for 
the  Commission.  The  rules  require 
information  that  is  not  currently 
required  under  Rule  17a-23,  such  as 
greater  detail  about  the  system 
operations,  the  voliune  and  types  of 
securities  traded,  criteria  for  granting 
access  to  subscribers,  procedures 
governing  order  execution,  reporting, 
clearance  and  setUement,  procediues  for 
reviewing  systems  capacity  and 
contingency  procediues,  and  the 
identity  of  any  other  entities  involved  in 
operating  the  system. 

Regulation  ATS  requires  staff  time  to 
comply  with  the  initial  notice  and 
amendment  requirements.  While  the 
Commission  has  designed  the 
requirements  in  an  effort  to  balance  the 
costs  of  filing  with  the  benefits  to  be 
gained  fitjm  the  information,  some  effort 
will  be  necessary  to  gather  and  file  this 
information.  Most  of  the  information, 
however,  already  exists.  Alternative 
trading  systems  will  only  be  required  to 
gather  this  information  and  supply  it  in 
the  required  format  to  the  Commission. 
The  periodic  updating  requirements 
will  also  require  staff  time  over  the  life 
of  the  alternative  trading  system  to 
comply  with  the  rules. 

The  Commission  estimates  that  there 
are  currently  about  forty-five  alternative 
trading  systems  that  will  be  required  to 
register  as  exchanges  or  register  as 
broker-dealers  and  comply  with 
Regulation  ATS.*«»  The  Commission 
also  estimates  that,  over  time,  there  will 
be  approximately  three  new  alternative 
trading  systems  each  year  that  choose  to 
register  as  broker-dealers  and  comply 


'**TbU  estimate  is  based  on  filings  made  with 
the  Commission  under  Rule  17a-23.  At  the  time  of 
the  Proposing  Release,  the  Commission  estimated 
that  forty-tbiee  alternative  trading  systems  would 
be  required  to  register  as  exchanges  or  broker- 
dealers  and  comply  with  Regulation  ATS.  The 
Commission  now  estimates  that  there  are  forty-five 
alternative  trading  systems  operating. 


with  Regulation  ATS.'^o  The 
Commission  also  estimates  that,  over 
time,  there  will  be  approximately  three 
alternative  trading  systems  that  file 
cessation  of  operations  reports  each 
year.  Thus,  the  Commission  anticipates 
that,  over  time,  if  all  forty-five  current 
alternative  trading  systems  choose  to 
register  as  broker-dealers  and  comply 
writh  Regulation  ATS,  there  will  be 
approximately  forty-five  alternative 
trading  systems  operating  each  year. 

b.  Public  Display  of  Orders  and  Equal 
Execution  Access.  R^ulation  ATS 
requires  that  alternative  trading  systems 
with  significant  volume  display  their 
best-priced  orders  for  seciuities  in 
which  they  have  5  percent  or  more  of 
total  trading  volume  in  the  public  quote. 
The  Commission  identified  the 
anticipated  benefits  of  this  requirement 
above.  Below  is  a  discussion  of  possible 
costs  associated  with  this  requirement. 

One  possible  cost  is  the  impact  on 
institutional  order  flow  to  alternative 
trading  systems  generally.  Institutions 
have  several  options  available  to  them 
to  execute  trades.  They  can  send  orders 
to  block  trading  desks,  a  number  of 
difiierent  types  of  alternative  trading 
systems,  or  directly  to  registered 
exchanges  through  broker-dealer  give- 
ups.  Although  not  ciiirenUy  displayed 
to  the  public,  orders  sent  to  an 
alternative  trading  system  by 
institutions  are  displayed  to  other 
alternative  trading  system 
subscribers.^^!  Thus,  placing  large 
orders,  or  a  series  of  successive  small 
orders,  in  an  alternative  trading  system 
signals  to  a  large  number  of 
sophisticated  maricet  participants  the 
interest  in  a  particular  security. 

The  Commission  is  not  persuaded  by 
commenters  that  suggest  that 
institutions  currently  willing  to  use 
alternative  trading  systems  to  display 
their  orders  to  other  alternative  trading 
system  subscribers,  including  other 
institutions,  market-markers,  and 
broker-dealers,  will  be  less  willing  to 
use  alternative  trading  systems  that 
must  display  those  orders  to  the  public 
market.  Our  reasons  are  as  follows.  Th§ 
primary  group  of  market  participants 


'^  Based  on  the  Commission's  experience  over 
the  last  three  years  with  Rule  17a-23,  it  appears 
that  there  are  more  than  three  new  alterruitive 
trading  systems  per  year.  However,  we  expect  that 
in  the  future,  there  will  be  approximately  three  new 
alternative  trading  systems  per  year.  The  rapid 
growth  experienced  over  the  last  several  years  is 
unlikely  to  continue  in  perpetuity. 

"'  A  number  of  ECNs,  however,  currently  display 
the  best  order  in  their  system  in  the  public  quote, 
regardless  of  whether  that  order  is  entered  by  an 
institution,  market  maker  or  another  broker-dealer 
although  the  Commission's  Order  'handling  Rules 
only  require  the  display  of  market  maker  orders. 
Thus,  institutional  orders  sent  to  these  systems  are 
already  displayed  to  the  public. 
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that  will  benefit  from  the  public  display 
of  institutional  orders  is  retail  investors. 
Retail  investors  are  not  currently 
alternative  trading  system  subscribers. 
To  avoid  market  impact,  institutions  try 
to  avoid  signaling  other  institutions  and 
market  professionals,  not  retail 
investors.  Almost  all  market 
professionals  and  a  significant  number 
of  institutions  already  subscribe  to 
alternative  trading  systems.  Thus,  the 
Commission  believes  that  the  additional 
exposure  to  the  market  should  not  affect 
institutions'  use  of  alternative  trading 
systems.  Moreover,  to  the  extent  that 
institutions  want  to  display  small  sized 
orders  in  the  pubUc  market,  rather  than 
their  entire  order,  they  will  still  be  able 
to  make  use  of  an  alternative  trading 
system's  "reserve  size"  feature.  This 
will  enable  institutions  to  avoid 
exposing  the  total  size  of  their  order  to 
the  public  market. 

Nonetheless,  assuming  institutions  do 
have  a  preference  for  showing  their 
sized  orders  to  other  alternative  trading 
system  subscribers  but  not  the  public 
market,  there  may  be  two  reactions  by 
institutions.  First,  institutions  could 
choose  to  move  their  orders  to  more 
opaque  venues,  such  as  block  trading 
deskis.  The  cost  of  this  movement  of 
orders  would  be  a  loss  of  transparency 
to  the  limited  group  of  alternative 
trading  system  subscribers  who  now 
benefit  from  the  display  of  institutional 
orders  on  alternative  trading  systems, 
and  the  loss  of  business  to  alternative 
trading  systems.  While  block  trading 
desks  would  benefit  from  the  increased 
business,  it  Ukely  would  increase 
institutions'  transaction  costs.  For  this 
reason,  as  well  as  those  discussed 
above,  the  Commission  believes  it 
unlikely  for  institutions  to  react  this 
way.  Second,  because  the  public  display 
requirement  only  applies  to  alternative 
trading  systems  with  five  percent  or 
more  of  the  volume  in  a  particular 
secvuity,  there  is  a  possibility  that 
institutions  may  move  their  order  flow 
to  smaller  alternative  trading  systems  in 
order  to  avoid  the  public  display 
requirement.  Such  movements  of  order 
flow  could  benefit  some  alternative 
trading  systems  in  the  form  of  increased 
revenue  and  be  a  cost  to  other 
alternative  trading  systems  who  lose 
revenue. 

Currently,  alternative  trading  systems 
are  able  to  attract  subscribers  because 
prices  in  their  systems  are  often  better 
than  the  prices  available  in  the  public 
markets.  Because  alternative  trading 
systems  are  now  required  to  publicly 
display  their  best  priced  orders  for 
securities  in  which  they  represent  five 
percent  or  more  of  the  trading  volume, 
the  best  priced  orders  for  certain 


securities  will  also  be  available  through 
the  public  markets.  Alternative  trading 
systems  will  no  longer  be  able  to 
provide  subscribers  with  the  unlimited 
ability  to  avoid  public  display  in  the 
NBBO  and  possible  interaction  with 
non-subscribers.  Consequently,  some 
subscribers  could  leave  an  alternative 
trading  system  if  they  think  there  are 
fewer  advantages  than  before  in  having 
direct  access  to  the  alternative  trading 
system. 

However,  the  growth  of  ECNs  since 
the  Order  Handling  Rules  were 
implemented  indicates  that  alternative 
trading  systems  can,  and  are,  attracting 
subscribers. 5^2  ^s  mentioned  above, 
there  are  still  significant  benefits  to 
being  a  subscriber  to  an  alternative 
trading  system,  including,  but  not 
limited  to:  the  ability  to  enter  orders  and 
the  use  of  such  features  as  a  negotiation 
feature  or  a  "reserve  size"  feature;  the 
abiUty  to  access  the  best  priced  orders 
for  seciu-ities  in  which  an  alternative 
trading  system  represents  less  than  5 
percent  of  the  trading  volume  and 
therefore  is  not  subject  to  the 
transparency  requirements;  and  access 
to  the  entire  "book,"  not  merely  the 
"top  of  the  book,"  that  contains 
important  real-time  market  information 
regarding  depth  of  trading  interest.  All 
of  these  benefits  will  be  retained  under 
the  new  display  requirement. 

E)espite  the  impact  on  high  volume 
alternative  trading  systems,  integrating 
their  best-priced  orders  into  the  public 
market  is  critical  to  the  national  market 
system.  Section  11 A  of  the  Exchange 
Act  directs  the  Commission  to  facilitate 
a  national  market  system  and  to  carry 
out  Congress'  objectives  of,  among  other 
things,  assuring  "the  practicability  of 
brokers  executing  investors'  orders  in 
the  best  market."  *^3  The  public  display 
requirement  adopted  today  furthers  the 
objectives  in  Section  llA  of  the 
Exchemge  Act  by  ensuring  that  the 
public  markets  reflect  the  best  priced 
orders  displayed  in  alternative  trading 
systems  that  have  a  significant  trading 
market  in  particular  securities. 

Several  commenters  also  expressed 
concern  about  whether  or  not 
alternative  trading  systems  will  be 
permitted  to  continue  charging  fees  to 
non-subscribers  that  access  alternative 
trading  systems  publicly  displayed 
orders.  Currently,  alternative  trading 
systems  charge  a  range  of  fees  to 
subscribers.  In  particular,  alternative 


>'2  When  the  Order  Handling  Rules  were 
implemented  on  January  17, 1997,  four  ECNs  linked 
to  Nasdaq.  Today  there  are  a  total  of  nine  ECNs 
linked  to  the  public  quote  stream.  See  supra  note 
178. 

'"Section  llA(a)(l)(C)  of  the  Exchange  Act.  15 
U.S.C  78k-l{a)(l)(C). 


trading  systems  may  allow  institutional 
subscribers  to  select  higher  fees  and 
then  have  soft-dollars  rebated  in  an 
amount  equal  to  the  excess  above  the 
actual  cost  for  execution  of  a  trade. 
Because  of  the  presence  of  soft  dollars, 
it  is  difficult  to  estimate  the  amount  of 
revenue  that  alternative  trading  systems 
receive  from  institutional  subscribers. 
The  Commission  notes,  however,  that  it 
is  not  requiring  alternative  trading 
systems  to  change  their  fee  structures. 
The  Commission  is  merely  limiting 
alternative  trading  systems  to  charging 
non-subscribers  fees  that  are  consistent 
with  equivalent  access.*'*  The 
Commission  does  not  believe  that  such 
limitations  will  substantially  affect  an 
alternative  trading  system's  revenues.  In 
fact,  some  alternative  trading  systems 
may  have  increased  revenues  from  the 
fees  charged  to  non-subscribers. 

The  rules  the  Commission  is  adopting 
today  prohibit  an  alternative  trading 
system  from  charging  fees  that  would 
effectively  deny  non-subscribers 
equivalent  access  to  an  alternative 
trading  system's  publicly  displayed 
orders.  As  long  as  a  fee  does  not  deny 
equivalent  access,  it  would  be 
permissible  imder  these  rules.  The  SROs 
will  be  able  to  establish  rules  to  ensure 
that  alternative  trading  system  fees  are 
not  inconsistent  with  the  standard  of 
equivalent  access.  Any  SRO  rule 
impacting  an  alternative  trading 
system's  access  fees  would  have  to  be 
filed  with  the  Commission  for  public 
comment,  review,  and  approval.  The 
Commission  cannot  approve  any  SRO 
rule  unless  it  finds  that  such  rule  is 
consistent  with  the  Exchange  Act, 
including  whether  the  rule  will  promote 
"efficiency,  competition,  and  capital 
formation."  ^'^ 

As  discussed  above,  one  of  the 
expected  benefits  of  displaying  the  best- 
priced  orders  in  alternative  trading 
systems  to  all  investors  is  that  spreads 
will  shrink.  The  success  of  the  Order 
Handling  Rules  indicates  that  the 
Commission's  current  proposal  should 
further  enhance  liquidity  and  price 
improvement  opportunities  in  the 
public  markets.  Because  non-market 
maker  broker-dealers  and  institutions  at 
times  enter  the  best  priced  orders  in  an 
alternative  trading  system,  the 
Commission  expects  that  display  of 
these  orders  in  the  public  quote  will 
improve  the  NBBO.  As  a  result,  some 
market  markers  may  experience  a  loss  of 
revenue.  For  example,  a  market  maker 


"*  Under  the  Order  Handling  Rules.  ECNs  are 
limited  to  charging  non-subscribers  fees  consistent 
with  equivalent  access. 

"'  Section  3(f)  of  the  Exchange  Act.  15  U.S.C. 
78c(0. 
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1  nay  currently  be  at  the  NBBO  even 
'  vhen  an  alternative  trading  system  is 
1  tetter  than  that  market  maker's  bid  or 
^  (ffer.  Accordingly,  if  the  better  priced 
:  QStitutional  or  non-market  maker 
troker-dealer  order  were  displayed  in 
I  he  public  quote,  that  market  maker 
'  vould  not  execute  an  order  imless  it 
i  mproved  its  quote.  While  reduced 
!  preads  may  represent  a  cost  to  market 
]  aakers,  as  discussed  above,  it 
1  epresents  a  corresponding  benefit  to 
i  Qvestors.  Moreover,  reduced  spreads 
aake  the  overall  market  more  efficient 
I  ly  reducing  transaction  costs.  If  trading 
i  5  less  expensive,  all  other  things  being 
<  qual,  investors  can  be  expected  to  trade 
more. 

The  staff  also  notes  that  a  market 
I  laker  is  not  required  to  execute  a 
I  ustomer  order  at  the  NBBO  if  the  best 
i  vailable  price  is  represented  by  an 
I  Itemative  trading  system  quote. 
I  istead,  a  market  maker  may  attempt  to 
I  xecute  that  customer  order  against  the 
I  Itemative  trading  system  quote.  If  the 
1  larket  maker  acts  as  agent  in  effecting 
the  customer's  trade,  it  may  be  entitled 
[tb  a  brokerage  fee.  Therefore,  market 
jipakers  may  be  able  to  ofiiset,  at  least 
|>artially,  the  loss  of  trading  profits  with 
additional  brokerage  revenues. 
j  c.  Fair  Access.  Imder  Regulation  ATS, 
^temative  trading  systems  with 
eignificant  voliune  are  required  to 
je^tablish  and  maintain  standards  for 
'^anting  access  to  their  system  and  keep 
cords  of  such  standards.  In  addition, 
[ch  alternative  trading  systems  must 
•ply  those  standards  in  a  fair  and  non- 
iscriminatory  manner  and  submit 
aartain  information  regarding  grants, 
denials,  and  limitations  of  access  with 
Ineir  quarterly  reports  on  Form  ATS-R 
Based  on  current  volume  estimates,  at 
niost  two  alternative  trading  systems 

{ill  be  initially  subject  to  this 
iquirement.  The  Paperwork  Reduction 
ct  section  of  this  release  summarizes 
the  filing  and  recordkeeping  costs 
associated  with  the  fair  access 
"equirement. 

'The  fair  access  requirement,  as 
ioopted.  differs  from  that  proposed.  The 
proposal  would  have  provided  market 
piarticipants  who  believe  they  had  been 
unfairly  denied  or  limited  access  to  an 
alternative  trading  system  subject  to  the 
fair  access  requirement  with  a  right  to 
appeal  that  alternative  trading  system's 
aption  to  the  Commission.  Alternative 
uading  systems  subject  to  the  fair  access 
^uirement  would  also  have  been 
^quired  to  provide  investors  with 
m>tice  of  a  denial  or  limitation  of  access 
jnd  their  right  to  appeal  that  action  to 
the  Commission.  The  fair  access 
requirement  being  adopted  today  does 
not  include  any  right  to  appeal  an 


alternative  trading  system's  access 
decisions  to  the  Commission.  Instead, 
the  Commission  intends  to  enforce  the 
prohibition  on  alternative  trading 
systems  with  significant  volimie 
unfairly  denying  access  through  its 
inspection  and  enforcement  authority. 
The  Commission  believes  the  fair  access 
requirement  it  is  adopting  will  be  less 
costly  to  alternative  trading  systems 
than  the  one  proposed  because 
alternative  trading  systems  vdll  not  be 
required  to  defend  their  access 
decisions  m  appeals  before  the 
Commission.  Moreover,  the  requirement 
adopted  does  not  require  alternative 
trading  systems  to  send  notice  of  their 
decisions  to  market  participants. 

d.  Systems  Capacity,  Integrity,  and 
Security.  The  Commission  does  not 
believe  that  its  amendments  and  rules 
requiring  alternative  trading  systems  to 
meet  certain  systems  related  standards 
imposes  significant  costs.  The  standards 
the  Commission  is  adopting  are  general 
standards  that  are  consistent  with  good 
business  practices.  In  addition,  smaller 
alternative  trading  systems  will  not  be 
subject  to  the  proposed  requirements. 
For  those  alternative  trading  systems 
that  do  not,  for  business  reasons  alone, 
ensure  adequate  capacity,  integrity,  and 
security  of  their  systems,  there  will  be 
costs  associated  with  complying  with 
the  requirements.  The  costs  associated 
with  upgrading  systems  to  an  adequate 
level  may  include,  for  example, 
investing  in  computer  hardware  and 
software.  In  addition,  alternative  trading 
systems  will  inciu  costs  associated  with 
the  independent  review  of  their  systems 
on  an  annual  basis.  An  independent 
review  should  be  performed  by 
competent,  independent  audit 
personnel  following  established  audit 
procedures  and  standards.  If  internal 
auditors  are  used  by  an  alternative 
trading  system  to  complete  the  review, 
these  auditors  should  comply  with  the 
standards  of  the  EDPAA.  If  external 
auditors  are  used,  they  should  comply 
with  the  standards  of  the  AICPA  and  the 
EDPAA.  The  review  must  be  conducted 
according  to  established  procedures  and 
standards.  The  costs  involved  may  vary 
widely  depending  on  the  business  of  the 
alternative  trading  system.  Alternative 
trading  systems  will  also  be  subject  to 
paperwork  burdens  and  recordkeeping 
and  reporting  requirements.  These 
requirements  are  necessary  for  the 
Commission  and  the  appropriate  SROs 
to  ensure  compliance  with  systems 
related  requirements.  In  addition, 
keeping  such  records  permits  alternative 
trading  systems  to  effectively  analyze 
systems  problems  that  occur.  While 
alternative  trading  systems  are  not 


required  to  file  such  documentation 
with  the  Commission  on  a  regular  basis, 
the  Commission  recognizes  that 
generating  and  maintaining  such 
docimientation  will  impose  some 
additional  costs. 

The  notification  requirement  for 
material  systems  outages  should  impose 
relatively  little  additional  costs  on 
alternative  trading  systems.  Moreover, 
the  Commission  believes  that  this  small 
burden  is  justified  by  the  need  to  keep 
Commission  staff  abreast  of  systems' 
developments  and  problems.  The 
Paperwork  Reduction  Act  section  of  this 
release  summarizes  the  costs  associated 
with  the  recordkeeping  and  reporting 
burdens  of  compliance  with  the  systems 
capacity,  integrity,  and  security 
requirements. 

e.  Costs  of  Exchange  Registration.  The 
framework  the  Commission  is  adopting 
today  for  alternative  trading  systems  is 
designed  to  allow  such  systems  the 
option  of  registering  as  national 
securities  exchanges.  If  an  alternative 
trading  system  chooses  to  register  as  an 
exchange,  corresponding  regulatory 
obligations  could  impose  costs  on  such 
systems,  however,  the  elective  nature  of 
exchange  regulation  under  the 
fivmework  the  Commission  is  adopting 
today  ensures  that  only  those  entities  for 
whom  it  is  cost-effective  will  choose 
exchange  registration  and  therefore  bear 
the  costs. 

For  example,  exchange-registered 
alternative  trading  systems  will  have  to 
be  organized  to.  and  have  the  capacity 
to,  carry  out  the  purposes  of  the 
Exchange  Act,  including  their  own 
compliance  and  the  ability  to  enforce 
member  compliance  with  the  seciirities 
laws.  Consequently,  any  newly 
registered  exchange  will  have  to 
establish  appropriate  surveillance  and 
disciplinary  mechanisms.  In  addition, 
newly  registered  exchanges  will  incur 
certain  start-up  costs  associated  with 
this  obligation,  such  as  writing  rule 
manuals. 

National  securities  exchanges 
currently  operating  have  significant 
assets  and  expenses  in  order  to  carry  out 
their  functions.  The  cost  of  acquiring 
the  necessary  assets  and  the  operating 
funds  required  to  carry  out  the  day-to- 
day functions  of  a  national  securities 
exchange  are  significant.  For  example, 
for  the  fiscal  year  1997,  the  NYSE  had 
total  assets  of  $1,174,887,000  and  total 
expenses  of  $488,811,000.  The 
Cincinnati  Stock  Exchange  ("CSE"), 
currently  the  only  completely 
automated  national  securities  exchange, 
had  total  assets  of  $13,124,585  and  total 
expenses  of  $5,343,403.  Due  to  these 
costs,  it  appears  that  an  alternative 
trading  system  will  need  tc  have 
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significant  volume  in  order  to  make  the 
benefits  of  exchange  registration 
outweigh  the  costs. 

As  registered  exchanges,  alternative 
trading  systems  will  also  be  subject  to 
more  ft^uent  inspection  by  the  -^ 

Commission.  As  broker-dealers, 
alternative  trading  systems  will  be 
inspected  on  a  regular  basis  by  any  SRO 
of  which  they  are  a  member,  and  by  the 
Commission  only  on  an  intermittent 
basis.  As  registered  exchanges,  these 
systems  will  be  inspected  more 
regularly  by  Commission  staff,  but  will, 
of  course,  no  longer  be  subject  to 
examinations  by  SROs. 

The  Commission  inspects  different 
SRO  programs  on  independent  review 
cycles.  For  example,  separate 
inspections  are  conducted  for  an  SRO's 
surveillance,  arbitration,  listings,  and 
financial  soundness  programs.  Where 
appropriate,  SROs  will  be  examined  for 
other  programs  they  may  operate,  such 
as  index  programs.  Each  type  of 
examination  will  be  performed  at 
regular  intervals,  which  are  typically 
two  to  three  years.  An  SRO,  however, 
may  expect  several  examinations 
throughout  a  particular  year,  each  in  a 
different  program.  Each  examination 
typically  involves  three  to  four  attorneys 
and/or  accoimtants  from  the 
Commission,  who  spend  one  week  at 
the  SRO,  or  up  to  two  weeks  for 
particularly  large  programs,  to  examine 
records  and-interview  SRO  (>ersonnel. 
In  order  to  comply  with  section  17(b) 
under  the  Exchange  Act,  an  SRO  must 
expend  resources  to  provide  copies  of 
relevant  documents  to,  and  answer 
questions  from,  the  Commission  staff. 
The  cost  to  an  SRO  of  each  examination 
varies  greatly  depending  on  the  scope  of 
the  examination  and  the  size  or 
complexity  of  the  SRO's  particular 
program. 

In  addition,  there  will  also  be  costs 
associated  with  meeting  the  obligations 
set  forth  in  section  llA  of  the  Exchange 
Act  and  the  rules  thereunder.  These 
costs  include  the  costs  of  joining,  or 
creating  new,  market-wide  plans,  such 
as  the  CQS,  CTA,  ITS.  and  OTC-UTP. 
although  some  of  these  costs  will  be 
offset  by  the  right  to  share  in  the 
revenues  generated  by  these  plans.  For 
example,  to  join  the  CTA  plan, 
applicants  will  be  asked  to  pay.  as  a 
condition  to  entry  into  the  plan,  an 
amount  that  reflects  the  value  of  the 
tangible  and  intangible  assets  created  by 
the  CTA  plan  that  will  be  available  to 
the  applicant.  "*  Similarly,  new 


participants  in  ITS  will  have  to  pay  a 
share  of  the  development  costs,  which 
will  reflect  a  share  of  the  initial 
development  costs,  which  were 
$721,631,  and  a  share  of  costs  incurred 
after  Jime  30, 1978. 5^7  These  costs  will 
also  include  the  costs  of  complying  with 
Rule  llAcl-l(b)  under  the  Exchange 
Act,  s^e  which  requires  national 
securities  exchanges  and  national 
securities  associations  to  make  the  best 
bid,  best  offer,  and  aggregate  quotation 
size  for  each  security  traded  on  its 
facilities  available  to  quotation  vendors 
for  public  dissemination.5'9 

Tne  Commission  notes  that  the 
remaining  costs  will  be  partially  offset 
because  the  alternative  trading  systems 
assuming  the  costs  of  exchange 
registration  will  no  longer  be  regulated 
as  broker-dealers.  Consequently,  they 
will  no  longer  be  obligated  to  comply 
with  the  broker-dealer  requirements, 
such  as  filing  and  updating  Form  BD, 
maintaining  books  and  records  in 
accordance  with  Rules  17a-3  and  17a- 
4  under  the  Exchange  Act,  and  paying 
fees  for  membership  in  an  SRO.  In 
addition,  because  exchange-registered 
alternative  trading  systems  share  the 
responsibilities  of  self-regulation,  the 
regulatory  burden  carried  by  currently 
registered  exchanges  should  be  reduced. 
Other  benefits  include  the  freedom  from 
oversight  by  a  competing  SRO.  no 
obligation  to  comply  with  net  capital 
requirements,  the  right  to  establish 
trading  and  conduct  rules,  the  right  to 
establish  fee  schedules,  the  ability  to 


"■The  amount  to  be  paid  to  the  CTA  plan  will 
vary  on  a  case-by-case  basis  and  may  reflect  a 
current  independent  valuation  of  the  CTA  facilities, 
prior  valuations,  an  assessment  of  costs  contributed 


to  the  plan  by  existing  members,  the  estimated 
usage  of  the  plan  facilities  by  the  applicant,  costs 
for  anticipated  system  modifications  to 
accommodate  the  applicant,  and  other  relevant 
factors  as  determined  by  the  current  participants. 
CTA  Plan:  Second  Restatement  of  Plan  Submitted 
to  the  Securities  and  Exchange  Commission 
Pursuant  to  Rule  1  lAa3-l  under  the  Securities 
Exchange  Act  of  1934,  May  1974  as  restated  March 
1980  and  December  1995,  at  8-9.  See  supra  note 
391.  The  terms  of  the  CQ  plan  are  substantially 
similar  with  respect  to  the  assessment  of  a  payment 
upon  entry  into  the  system.  CQPlan:  Restatement 
of  Plan  Submitted  to  the  Securities  and  Exchange 
Commission  Pursuant  to  Rule  11Acl-l  under  the 
Securities  Exchange  Act  of  1934,  July  1978,  as 
restated  December  1995,  at  8-9.  See  supra  note  392. 

'"  Plan  for  the  Purpose  of  Creating  and 
Operating  an  Intermarket  Communication  Linkage 
Pursuant  to  Section  1  lA(al(3)(B)  of  the  Securities 
Exchange  Act  of  1934,  Composite:  Amendments 
through  May  30. 1997,  at  78-79. 

"•  17  CFR  240.1  lAcl-1. 

"'The  Commission  estimates  that  each  national 
securities  exchange  or  national  securities 
association  will  submit  information  to  vendors 
approximately  24,266,000  times  per  year,  which 
reporting  is  generally  done  through  automated 
facilities  that  conduct  the  reporting  on  a  continuous 
basis.  Due  to  the  continuous  nature  of  the 
information  feeds,  the  Commission  does  not  believe 
that  it  is  feasible  to  estimate  the  average  cost  per 
response  or  annual  burdens  hours  involved  in 
complying  with  Rule  llAcl-l(b)  for  a  new 
registered  exchange.  17  CFR  240.llAcl-l(b). 


directly  participate  in  the  national 
market  system  mechanisms,  and  the 
right  to  share  in  the  profits  and  benefits 
produced  by  the  national  market  system 
mechanisms  such  as  the  CQS,  CTA,  ITS 
and  OTC-UTP  plans.^o 

The  costs  of  exchange  registration  also 
include  certain  paperwork,  filing,  and 
recordkeeping  requirements.  These 
costs  are  discussed  in  the  Paperwork 
Reduction  Act  section  below. 

The  Commission  anticipates  that  only 
a  few  of  the  existing  alternative  trading 
systems  would  consider  registering  as  a 
national  securities  exchange.  For  most 
of  the  alternative  trading  systems 
currently  in  existence,  the  Commission 
believes  that  the  costs  and  obligations 
discussed  above  potentially  make 
registering  as  a  national  securities 
exchange  less  commercially  viable  than 
registering  as  a  broker-dealer  and 
complying  with  Regulation  ATS. 

B.  Amendments  to  Application  and 
Related  Rules  for  Registration  as  an 
Exchange 

The  Conunission  identified  several 
costs  and  benefits  to  investors  and 
market  participants  in  the  Proposing 
Release  with  respect  to  amendments  to 
the  application  and  rules  for  exchange 
registration.  Only  two  commenters 
identified  areas  of  concern  regarding 
exchange  registration.  These 
commenters  suggested  that  the 
Conunission  was  seeking  to  reimpose 
annual  filing  requirements  previously 
eliminated  in  1994.5^^  In  response,  the 
Commission  has  made  technical 
modifications  to  Rule  6a-2  to  clarify  the 
operation  of  the  rule.  The  Commission 
does  not  believe  that  these  filing 
burdens  are  reimposed  under  the  rules 
as  adopted.  These  commenters  also 
questioned  the  value  of  requiring 
exchanges  to  compile  and  submit 
amendments  to  Form  1  that  contain 
information  that  has  been  provided  to 
the  Commission  throughout  the  year  in 
other  contexts.  The  Commission 
continues  to  believe  that  it  is  important 
to  have  all  the  required  information 
gathered  in  one  place  in  order  to  make 
it  useful  for  Commission  staff.  In 
addition,  the  additional  costs  should  be 
minimal  because  the  respondents  are 
required  only  to  compile  existing 
documents  rather  than  generate  tiew 
material. 

1.  Benefits 

The  Commission  believes  that  the 
amendments  provide  benefits  to 
organizations  that  are  currently 


^i"  See  supra  Section  1113.1. 

>•<  See  NYSE  Letter  at  10;  Amex  Letter  at  5-6. 
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registered,  or  in  the  future  will  apply  for 
registration,  as  national  securities 
pxchanges.  Generally,  the  Commission 
expects  that  the  regulatory  framework 
discussed  in  this  release  accommodates 
mtomated  and  for-profit  exchanges  and 
makes  registering  as  a  national 
ieciuities  exchtuige  more  commercially 
mble  for  possible  future  exchanges.^"^ 
thirst,  the  amendments  to  Rules  6a-l, 
pa-2,  and  6a-3  ease  compliance 
burdens  by  simplifying  the  rule.  By 
simplifying  the  rule  language  itself,  the 
Commission  anticipates  that  parties 
attempting  to  comply  with  Rules  6a-l, 
|Ba-2,  and  6a-3  will  be  better  able  to 
understand  the  rules'  requirements  and 
comply  with  them.  Much  of  the 
information  required  on  Form  1  will  not 
change,  but  the  revised  form  recasts  the 
{uestions  and  exhibits  in  a  different 
brmat  that  will  ease  compliance  and 
nake  the  responses  more  relevant  to 
nvestors  and  the  Commission.  While 
lational  securities  exchanges  have 
raditionally  been  membership-owned, 
'orm  1  also  is  revised  to  accommodate 
iroprietary  national  securities 
exchanges. 

Second,  the  amendments  give 
national  securities  exchanges  the  option 
of  complying  with  certain  ongoing  filing 
requirements  by  posting  information  on 
an  Internet  web  site  and  supplying  the 
location  to  the  Commission,  instead  of 
ling  a  complete  paper  copy  with  the 
immission.  The  Commission 
ticipates  that  exchanges  will  choose 
:o  use  the  Internet  to  comply  with  Rules 

2  and  6a-3  rather  than  filing  many 
ixhibits  on  paper.  The  availability  of 
ich  information  on  the  Internet  will 
provide  the  public  with  easier  and 
expensive  access  to  the  information 
than  requesting  paper  copies  from  the 
Commission  or  the  national  seciuities 
Bxchanges  as  currently  required.  In 
addition,  permitting  exchanges  to  use 
the  Internet  as  a  means  of  compliance 
nrill  reduce  expenses  associated  with 
clerical  time,  post^e,  and  copying. 

The  amended  rules  also  reduce  the 
pequency  of  certain  ongoing  filings  to 
update  the  information  in  Form  1, 
jdirectly  reducing  the  compliance 

en  on  national  securities  exchanges 
while  still  meeting  investors'  and  the 
Commission's  need  for  reasonably 
current  information.  Specifically,  the 
amendments  eliminate  exchanges' 


*"  For  example,  the  International  Securities 
Exchange,  which  announced  its  intentions  to 
taiister  as  a  national  securities  exchange  on 
November  10, 1998,  would  not  be  able  to  register 

a  national  securities  exchange  without  the 
changes  to  the  rules  as  adopted  today.  See 
bitemational  Securities  Exchange  Will  be  First  Fully 
Electronic  Options  Exchange  in  U.S.,  International 
Securities  Exchange  Press  Release,  Nov.  10, 1998. 


requirement  to  submit  changes  to  their 
constitution,  their  rules,  or  the 
securities  listed  on  the  exchange  within 
ten  days.  The  amendments  also  permit 
exchanges  to  file  certain  information 
regarding  subsidiaries  and  affiliates 
every  three  years  rather  than  annually. 
These  amendments  will  conserve 
registered  exchanges'  staff  time  to 
comply  with  the  rules. 

2.  Costs 

The  amendments  are  intended  to 
simplify  the  filing  requirements  and 
reduce  the  compliance  burdens  for 
national  securities  exchanges  and  will 
likely  impose  few  additional  costs  on 
national  seciuities  exchanges.  Initially, 
there  may  be  some  additional  personnel 
costs  required  to  review  the  proposed 
rules  and  revised  Form  1,  but  the 
Commission  believes  that  the  simplified 
requirements  will  reduce  overall 
compliance  burdens  and  costs  over 
time.  Reducing  the  frequency  of  filings 
for  some  requirements  may  result  in 
some  information  being  less  current. 
The  Commission,  however,  beUeves  that 
much  of  this  type  of  information  does 
not  change  fiviquently.  Moreover,  the 
option  of  posting  such  information  on 
an  Internet  web  site  should  encourage 
more  frequent  updating  of  current 
information.  Compliance  with  Rules  6a- 
1, 6a-2,  and  6a-3  also  include  certain 
paperwork  costs,  which  are  discussed  as 
"burdens"  in  the  Paperwork  Reduction 
Act  section  below. 

C.  Costs  and  Benefits  of  the  Repeal  of 
Rule  17a-23  and  the  Amendments  to 
Rules  17a-3  and  17a-4 

The  Commission  identified  several 
costs  and  benefits  to  investors  and 
market  participants  in  the  Proposing 
Release  with  respect  to  Rules  17a-23, 
17a-3,  and  17a-4.  One  commenter 
stated  that  the  transfer  of  recordkeeping 
burdens  would  impose  no  additional 
burdens.'** 

Approximately  forty-five  of  the 
broker-dealer  trading  systems  currently 
filing  reports  under  Rule  17a-23  will  be 
alternative  trading  systems  under  the 
amendments  and  rules  in  this  release. 
These  trading  systems  will  not  fall 
within  the  definition  of  "internal 
broker-dealer  system,"  and  will, 
therefore,  not  be  required  to  maintain 
records  imder  the  new  provisions  of 
Rules  17a-3(a)(16)  and  17a-4(b)(10).  In 
its  Paperwork  Reduction  Act  analysis, 
the  Commission  notes  that  annual 
aggregate  burdens  for  the  recordkeeping 
obligations  under  Rule  17a-23  will  be 
eliminated.  Although  the  reporting 
requirements  under  Rule  17a-23  will  be 


eliminated,  alternative  trading  systems 
will  be  subject  to  similar  recordkeeping 
requirements  under  Regulation  ATS.*»* 
These  paperwork  "burdens"  are 
discussed  below  in  the  Paperwork 
Reduction  Act  section. 

D.  SRO  Pilot  Trading  System 

The  Commission  identified  several 
costs  and  benefits  to  investors  and 
market  participants  in  the  Proposing 
Release  with  respect  to  Rule  19b-5. 
While  the  Commission  solicited 
comment  on  the  costs  and  benefits  of 
Rule  19b-5,  no  comments  were  received 
specifically  on  that  point.  Several 
commenters  did,  however,  address  the 
Commission's  proposal.  One  commenter 
agreed  that  Rule  19b-5  would  reduce 
regulatory  costs  and  encourage 
innovation,  but  believed  that  the  rule's 
limitations  should  be  reduced.***  Two 
other  commenters  expressed  support  for 
the  goals  of  Rule  19b-5,  but  argued  that 
burdens  wouldn't  be  reduced  as  a 
practical  matter  due  to  the  limitations  of 
the  rule.***  In  response,  the  Commission 
notes  that  it  has  adopted  the  rule  with 
some  changes  that  should  permit  SROs 
more  flexibility  in  taking  advantage  of 
the  temporary  exemption  from  rule 
filing  requirements. 

By  permitting  SROs  to  begin  operating 
eligible  pilot  trading  systems 
immediately  and  to  continue  operating 
for  two  years  under  a  flexible  regulatory 
scheme,  the  Commission  bexieves  that 
Rule  19b-5  will  benefit  SROs  and 
investors.  Rule  19b-5  will  enhance 
competition  in  the  trading  markets 
without  imposing  significant  SRO 
compliance  burdens.**'  Rule  19b-5  will 
permit  the  timely  implementation  of 
pilot  trading  systems  without  the 
widespread  dissemination  of  critical 
business  information.  Therefore,  Rule 
19b-5  will  reduce  SRO  costs  associated 
with  the  Commission  approval  process 
and  improve  the  competitive  balance 
between  SROs  and  alternative  trading 


»>  TBMA  Letter  at  25-26. 


>**The  costs  and  benefits  associated  with  these 
recordkeeping  requirements  are  discussed  in 
Section  IX.A.2.a.  supra. 

9UCBOE  Letter  at  8-9. 

>••  See  CME  Letter  at  3-4;  PCX  Letter  at  & 

'*'  The  Commission  estimates  that  the  current 
preparation  and  Rling  of  proposed  rule  changes 
pursuant  to  section  19(bK2)  of  the  Exchange  Act  to 
operate  a  pilot  trading  system  constitute  major 
market  impact  Tilings  requiring  approximately  100 
hours  and  SICOOO  to  SIS.OOO  of  SRO  time  and 
money,  respectively,  for  each  proposal.  This  does 
not  include  the  cost  to  the  SRO  of  any  delay  in 
obtaining  Commission  approval  or  in  disclosing 
business  information;  nor  does  this  include  the 
benefit  to  an  SRO  of  bringing  its  new  pilot  trading 
system  to  market  in  a  shorter  amount  of  time.  The 
cost  per  hour  and  per  filing  is  derived  &t>m 
information  supplied  by  the  SROs.  For  the  purposes 
of  our  estimates,  we  have  valued  related  overhead 
at  thirty-five  percent  of  the  value  nf  legal  work.  See 
CSA  Guide  to  Estimating  Reporting  Costs  (1973). 
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systems  that  are  regulated  as  broker- 
dealers.'"*  Moreover,  the  Commission 
believes  that  Rule  19b-5  will  foster 
innovation  and  create  a  streamlined 
procedure  for  SROs  to  operate  pilot 
trading  systems  and  will  reduce  filing 
costs  for  SROs  pilot  trading  systems. 
The  costs  of  complying  witn  Rule 
19b-5  includes  certain  paperwork, 
filing,  and  recordkeeping  requirements 
that  are  discussed  below  in  the 
Paperwork  Reduction  Act  section. 

X.  Effects  on  Competitioii,  Efficiency 
and  Capital  Formation 

Section  23{a)(2)589  of  the  Act  requires 
that  the  Conunission,  when 
promulgating  rules  imder  the  Exchange 
Act,  to  consider  the  impact  any  rule 
would  have  on  competition  and  to  not 
adopt  any  rule  that  would  impose  a 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  the  pubUc 
interest.  In  the  Proposing  Release,  the 
Commission  solicited  comment  on  the 
eCEacts  on  competition,  efficiency  and 
capital  formation  of  the  rules  and 
amendments.  Specifically,  the 
Commission  requested  commenters  to 
address  how  the  proposed  rules  and 
amendments  would  affect  competition 
between  and  among  alternative  trading 
systems,  broker-dealers,  exchanges, 
investors,  and  other  market  participants. 
The  Commission  received  no  comments 
specifically  regarding  these  issues. 

Hie  Commission  has  considered  the 
rules  and  rule  amendment  in  light  of  the 
standards  cited  in  section  23(a)(2)  of  the 
Act  and  believes  they  would  not  likely 
impose  any  significant  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the 
Exchange  Act.  As  discussed  above  in 
the  Cost-Benefit  Section,  the 
Commission  recognizes  that  some 
alternative  trading  systems  and  their 
institutional  users  will  be  affected 
competitively  by  the  rules  adopted 
today.  Nonetheless,  the  Commission 
believes  that  the  rules  and  amendments 
will  encourage  innovation, 
accommodate  the  growing  role  of 
technology  in  the  securities  markets, 
improve  transparency  for  market 
participants  and  ensure  the  stability  of 
trading  systems  with  a  significant  role 
in  the  markets,  thereby  furthering  the 
development  of  a  national  market 


"•The  Commiuion  estiniates  that  under  current 
procadures,  a  rule  filing  for  a  new  pilot  trading 
tysteoi  take*  90  days,  on  average,  from  the  date  of 
the  original  submisaion  to  be  approved.  In  contrast, 
the  expikdited  treetment  of  SRC  rule  changes  for 
pilot  trading  systems  in  this  release  permits  SROs 
to  operate  a  pilot  trading  system  twenty  days  after 
submitting  an  initial  operation  report  on  Form 
PILOT,  so  long  as  such  system  complies  with  Rule 
19b-S  under  the  Exchange  Act 

»»15U.S.C78w(aK2). 


system  in  accordance  with  the  goals 
imder  section  llA  of  the  Exchange  Act. 
hi  particular,  as  discussed  above  in  the 
Cost-Benefit  Section,  the  Commission 
believes  that  the  rules  and  amendments 
will  significantly  reduce  spreads, 
thereby  benefiting  all  investors. 

In  adopting  these  rules  and 
amendments,  the  Commission  has 
considered  whether  the  action  will 
protect  investors,  and  promote 
efficiency,  competition,  and  capital 
formation.**'  Tbe  Commission  believes 
that  the  rules  and  amendments  will 
allow  the  Commission  to  better  oversee 
the  activities  of  alternative  trading 
systems  and  integrate  alternative  trading 
systems  into  the  national  market  system, 
llie  rules  and  amendments  will  also 
better  accommodate  automated  and  for- 
profit  exchanges  and  permit  SROs  to 
operate  pilot  trading  systems 
temporarily  without  Commission 
approval.  These  steps  will  help  to 
protect  investors  by  preventing 
discriminatory  denials  or  limitations  of 
access,  preventing  systems  related 
failures,  and  permitting  access  to  best- 
priced  orders.  In  addition,  alternative 
trading  systems  should  continue  to 
compete  based  on  innovation,  price,  and 
service  rather  than  access  to  "hidden 
markets." 

Rules  3al-l.  3b-16.  and  Regulation 
ATS  adopted  today  are  intended  to 
provide  a  choice  between  registering  as 
a  broker-dealer  and  registering  as  an 
exchange  for  markets  operated  as 
alternative  trading  systems.'"  In 
addition,  the  amendments  to  Rules  6a— 
1, 6a-2.  and  6a-3  adopted  today  are 
intended  to  update  the  requirements  for 
registered  or  exempt  exchanges  in  order 
to  accommodate  different  forms  of 
organization  and  methods  of  operation. 
The  Commission  believes  that  these 
changes  will  create  a  more  efficient 
market,  encourage  competition  among 
alternative  trading  systems,  and 
stimulate  capital  formation  by  making 
the  regulatory  framework  sufficiently 
flexible  to  accommodate  new  or 
different  approaches  to  exchange 
formation  and  operation,  including 
automated  and  for-profit  exchanges.  The 
Commission  further  believes  that  the 
costs  identified  in  the  above  analysis  are 
not  substantial  enough  to  deter  any 
market  participants  from  attempting  to 
become  an  alternative  trading  system.'*^ 


In  addition,  Rule  19b-5  and  Form 
Pilot  are  intended  to  provide  SROs  the 
opportunity  to  develop  and  operate 
pilot  trading  systems  with  less  cost  and 
time  delay.  As  previously  stated, 
currently,  SROs  are  required  to  submit 
a  rule  fiUng  to  the  Commission  and 
undergo  a  public  notice,  comment,  and 
approval  process,  before  they  operate  a 
new  pilot  trading  system.  Rule  19b-5 
would  permit  SROs  that  develop  pilot 
trading  systems  to  begin  operation 
shortly  after  submitting  Form  PILOT  to 
the  Commission.  One  of  the 
consequences  of  SROs  filing  rule 
changes  before  implementation  is  that 
the  rule  filing  process  informs  SROs' 
competitors  about  the  proposed  pilot 
trading  system  and  provides  an  avenue 
for  those -competitors  to  copy,  delay,  or 
obstruct  implementation  of  a  pilot 
trading  system  before  it  can  be  tested  in 
the  marketplace.  As  a  result,  the 
Commission  believes  that  proposed 
Rule  19b-5  and  Form  Pilot  should  help 
create  a  more  efficient  market, 
encourage  competition  between  SROs 
and  alternative  trading  systems,  and 
stimulate  capital  formation  by  creating  a 
streamlined  procedure  for  SROs  to 
operate  pilot  trading  systems  and 
reducing  filing  costs  for  SROs  generally. 

XI.  Summary  of  Final  Regulatory 
Flexibility  Analsrsis 

A  Final  Regulatory  Flexibility 
Analysis  ("FRFA")  has  been  prepared  in 
accordance  with  section  4  of  the 
Regulatory  Flexibility  Act  ("RFA").5»3 
The  FRFA  relates  to  the  adoption  of  new 
rules  3al-l,59«  3b-16,5«5  19b-5,5»« 
Regulation  ATS,*"'^  new  Forms  ATS,*** 


»"15U.S.C.78c(f). 

9*1  The  Commission  further  believes  that 
repealing  Rule  17a-23  and  amending  Rules  17a-3 
and  17a-4  under  the  Act  will  help  to  create  a  more 
efficient  market,  encourage  competition,  and 
stimulate  capital  formation  innovation. 

sn  As  previously  stated,  alternative  trading 
systems  are  able  to  attract  subscribers  because    . 
prices  in  their  systems  are  often  better  than  the 


price*  available  in  the  public  markets.  Because 
alternative  trading  systems  are  now  required  to 
publicly  display  their  best  priced  orders  for 
securities  in  which  they  represent  mo.-e  than  5 
percent  of  the  trading  volume,  the  best  priced 
orders  for  certain  securities  will  also  be  available 
.through  the  public  markets.  Consequently,  some 
subscribers  could  leave  an  alternative  trading 
system  if  they  think  there  are  fewer  advantages  than 
before  in  having  direct  access  to  the  alternative 
trading  system.  However,  the  growth  of  EON*  since 
the  Order  Handling  Rules  were  implemented 
indicates  that  alternative  trading  systems  can,  and 
are,  attracting  subscribers.  As  mentioned  above, 
there  are  still  significant  benefits  to  being  a 
subscriber  to  an  alternative  trading  system, 
including,  but  not  limited  to:  the  ability  to  enter 
ordere  and  the  use  of  such  features  as  a  negotiation 
feature  or  a  "reserve  size"  feature;  the  ability  to 
access  the  best  priced  orders  for  securities  in  which 
an  alternative  trading  system  represents  less  than  5 
percent  of  the  trading  volume  and  therefore  is  not 
subject  to  the  transparency  requirements;  and 
access  to  the  entire  "tx>ok,"  not  merely  the  "top  of 
the  book,"  that  contains  important  real-time  market 
information  regarding  depth  of  trading  interest. 

»<»5U.S.C.604. 

»»«17CFR240.3al-l. 

»«'17CFR240.3b-18. 

»">  17  CFR  240.196-5. 

**'  17  CFR  242.300  et  teq. 

»••  17  CFR  242.637. 
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t  TS-R,***  PILOT.«»  amendments  to 
lilies  Ba-l,"'  6a-2,^^  6a-3,«>3  llAcl- 

,604  i7a-3,«'5  17a-4.«»  the 
Commission's  rules  of  practice,""^  to 
l^orm  1,  and  the  repeal  of  Rule  17a- 
a3«»«  under  the  Exchange  Act.«»  The 
wRFA  notes  the  potential  costs  of 
nperation  and  procediu^l  changes  that 
'"lay  be  necessary  to  comply  with  the 

lew  rules  and  rule  amendments  ("new 
latory  framework").  A  summary  of 

e  Initial  Regulatory  Flexibility 
Analysis  ("IRFA")  appeared  in  the 
Proposing  Release."^" 

Ais  more  fully  discussed  in  the  FRFA, 
iparket  participants  have  developed  a 
Variety  of  alternative  trading  systems 
t  furnish  swvices  traditionally 

irovided  solely  by  registered  exchanges, 
current  regulatory  fiamewoii^, 
designed  more  than  six  decades  ago, 
kowever,  did  not  foresee  many  of  these 
t  rading  and  business  functions, 
i  dtemative  trading  systems  novr  handle 
't  wenty  percent  or  more  of  the  orders  in 
Securities  listed  on  Nasdaq,  and  almost 
flour  percent  of  orders  in  listed 
seciuities.  Even  though  these  systems 
provide  services  that  are  similv  to  those 
provided  by  the  registered  exchanges 
and  Nasdaq,  the  current  regulatory 
nmework  largely  ignores  the  market 

inctions  of  alternative  trading  systems. 

Ills  creates  disparities  that  affect 

nvestor  protection,  market 

Dtermediaries,  and  other  markets.  For 

xample.  activity  on  alternative  trading 
I  ystems  is  not  fully  disclosed  to,  or 
I  coessible  by,  public  investors  and  may 

,ot  be  adequately  siuveilled  for  market 
ipulation  and  fraud.  Moreover, 

lese  trading  systems  have  no  obligation 
provide  investors  a  fair  opportunity 
participate  in  their  systems  or  to  treat 

leir  participants  fairly.  In  addition, 

ley  do  not  have  an  obligation  to  ensure 
it  their  capacity  is  sufficient  to  handle 
ding  demand.  Because  of  the 

icreasingly  important  role  of 

Itemative  trading  systems,  these 

ifferences  call  into  question  not  only 
flie  fairness  of  current  regulatory 
]  equirements,  but  also  the  efficacy  of  the 
I  ixisting  national  market  system 
ttructure. 

As  described  in  the  FRFA,  under  the 
iew  regulatory  framework,  the 


»••  17  CFR  242.638. 
•*»17CFR  249.821. 
••>  17  CFR  240.6^1. 
•«»17CFR240.6«-2. 
•»»17CFR240.6«-3. 
••♦17CFR240.11AC1-1. 
•«»17C3Tt240.17a-3. 
•»«17CFR240.17«-4. 
••'17  CFR  202.3. 
•«»17CFR240.17a-23. 
•~15U.S.C78«e««eq. 
**"  See  tupra  note  . 


Commission  will  offer  trading  systems  a 
choice  between  broker-dealer  regulation 
and  exchange  regulation.  Specifically, 
the  Commission  proposed  to  allow 
alternative  trading  systems  to  choose 
whether  to  register  as  national  seciuities 
exchanges,  or  to  register  as  broker- 
dealers  and  comply  with  additional 
requirements  under  proposed 
Regulation  ATS  depending  on  their 
activities  and  trading  volume.  In 
conjimction  with  this  proposal,  the 
Commission  proposed  to  repeal  Rule 
17a-23,  which  currently  requires 
alternative  trading  systems — as  well  as 
broker-dealer  tracUng  systems  that  are 
not  alternative  trading  systems — to 
maintain  certain  records  and  file  reports 
with  the  Commission.  The  Commission 
also  proposed  amendments  to  Form  1 , 
which  securities  markets  file  to  register 
as  national  securities  exchanges,  and 
related  rules.  Finally,  to  enable 
registered  exchanges  and  national 
securities  associations  to  better  compete 
in  the  fast  changing  marketplace,  the 
Commission  proposed  to  temporarily 
exempt  certain  pilot  trading  systems 
operated  by  sucn  exchanges  and 
associations  from  the  rule  filing 
requirements  of  the  Exchange  Act. 

In  the  Proposing  Release,  the 
Commission  solicited  public  comment 
on  the  proposed  new  rules  and  rule 
amendments  which  were  designed  to 
resolve  many  of  the  concerns  raised  by 
alternative  trading  systems.  As 
discussed  in  the  FRFA,  commenters 
generally  supported  the  Commission's 
proposals  and  welcomed  the  regulatory 
flexibility  these  proposals  offered. 
While  no  public  comments  were 
received  in  response  to  the  IRFA, 
several  of  the  comments  were  related  to 
the  IRFA.  Several  commenters 
encouraged  the  Commission  to  accept 
electronic  filings  as  a  means  of  reducing 
the  burden  on  market  participants.  The 
Commission  is,  in  fact,  working  toward 
the  goal  of  accepting  filings  in  electronic 
form.  One  commenter  suggested  that  the 
Commission  impose  only  minimal 
regulatory  requirements,  if  any,  on 
alternative  trading  systems  that  trade 
only  minimal  volume  in  order  to  avoid 
erecting  significant  barriers  to  entry  and 
innovation.  The  Commission  believes 
that  the  requirements  of  Regulation  ATS 
are  minimal  for  new  alternative  trading 
systems,  especially  as  compared  to  the 
ciurent  no-action  letter  process. 
Regulation  ATS  sets  forth  concrete 
requirements  for  a  system  to  operate, 
imposes  only  notice  filings,  and  reserves 
more  burdensome  requirements  for  high 
volume  systems.  Another  commenter 
stated  that  the  reporting  requirements 
under  proposed  Regulation  ATS  are 


similar  to  current  Rule  17a-23  and, 
thus,  are  not  inappropriately 
burdensome.  The  Commission  agrees 
and  notes  that  most  current  potential 
respondents  under  Regulation  ATS 
already  have  experience  with  the 
requirements  and  burdens  associated 
with  Rule  17a-23.  so  Regulation  ATS 
will  not  impose  significant  new  burdens 
on  currently  operating  alternative 
trading  systems. 

The  Commission  is  adopting  new 
Regulation  ATS  substantially  in  the 
form  it  was  proposed. 

The  FRFA  addresses  how  the 
proposal  would  affect  broker-dealers 
that  operate  alternative  trading  systems 
and  internal  broker-dealer  trading 
systems  that  are  small  entities.  As  more 
fully  explained  in  the  FRFA,  the 
Commission  believes  that  the  improved 
regulatory  framework  provided  by 
Regulation  ATS  justifies  the  costs 
incurred  by  industry  participants  to 
comply  with  Regulation  ATS.  The  FRFA 
also  describes  the  Commission's 
consideration  of  significant  alternatives 
to  Regulation  ATS.  The  FRFA  concludes 
that  the  alternatives,  in  the  context  of  a 
new  regulatory  fiamework,  would  not 
accomplish  the  stated  objectives  of 
Regulation  ATS.  A  copy  of  the  FRFA 
may  be  obtained  by  contacting  Denise 
Landers,  Attorney,  Division  of  Market 
Regulation,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.,  Mail 
Stop  10-1,  Washington  D.C.  20549. 

Xn.  Paperwork  Reduction  Act 

As  explained  in  the  Proposing 
Release,  certain  provisions  of  the  rules 
and  rule  amendments  contain 
"collection  of  information" 
requirements  within  the  meaning  of  the 
Paperwork  Reduction  Act  of  1095  (44 
U.S.C.  3501  et  seq.]  ("PRA"). 
Accordingly,  the  Commission  submitted 
the  collection  of  information 
requirements  contained  in  the  rules  and 
rule  amendments  to  the  Office  of 
Management  and  Budget  ("OMB")  for 
review  and  were  approved  by  OMB 
which  assigned  the  following  control 
numbers:  Form  1,  Rules  6a-l  and  6a-2, 
control  number  3235-0017;  Rule  6a-3, 
control  number  3235-0021;  Rule  17a- 
3(a)(16),  control  number  3235-0508; 
Rule  17a-4(b)(10),  control  number 
3235-0506;  Rule  19b-5  and  Form 
PILOT,  control  number  3235-0507;  Rule 
301,  Form  ATS  and  Form  ATS-R, 
control  number  3235-0509;  Rule  302, 
control  number  3235-0510;  and  Rule 
303,  control  number  3235-0505.  The 
collections  of  information  ?je  in 
accordance  with  Section  3i>07  of  the 
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PRA.*"  With  regard  to  Rule  301.  Form 
ATS.  and  Form  ATS-R,  Rule  302.  and 
Rule  303.  the  Commission  staff  has 
changed  its  estimate  of  the  paperwork 
hurdens  slightly  due  to  an  increase  in 
the  estimated  number  of  respondents 
that  will  be  affected  and  a  change  to  the 
£ur  access  rules.  Accordingly,  the 
Commission  has  submitted  a  FRA 
change  worksheet  to  OMB.^^' 

The  collection  of  information 
obligations  imposed  by  the  rules  and 
nile  amendments  are  mandatory. 
However,  it  is  important  to  note  that  an 
alternative  trading  system  operating  as  a 
broker-dealer  is  optional,  operation  of  a 
national  securities  exchange  is  optional, 
and  operating  a  pilot  trading  system  is 
optional  The  information  collected, 
retained,  and/or  filed  piusuant  to  the 
rules  and  rule  amendments  under 
Regulation  ATS  will  be  kept 
confidflQtial  to  the  extent  permitted  by 
the  Freedom  of  Information  Act  (5 
U.S.C  %  552  et  seq.).  The  information 
collacted.  retained,  and/or  filed 
purtuant  to  the  rules  for  registration  as 
a  national  securities  exchange  will  not 
be  oonfidential  and  will  be  available  to 
the  public.  The  information  collected, 
retained,  and/or  filed  pursuant  to  the 
rules  for  operation  of  pilot  trading 
syatenu  will  not  be  confidential  and 
will  be  made  available  to  the  public 
when  the  pilot  trading  system  starts  to 
operate.  An  agency  may  not  conduct  or 
sponsor,  and  a  poson  is  not  required  to 
comply  with,  a  collection  of  information 
unlees  it  displays  a  currently  valid  OMB 
cootiol  number. 

The  coUectifHis  of  information  are 
necessary  for  pnsons  to  obtain  certain 
benefits  or  to  comply  with  certain 
req^iirements.  As  drachbed  in  the 
Prc^Mieing  Release,  the  rules  and  rule 
amendments  to  which  the  collections  of 
informatioQ  are  related  allow  the 
Commission  to  respond  to  the  impact  of 
technological  developments  in  the 
securities  markets  and  permit  the 
Commission  to  more  effectively  oversee 
the  growing  numbOT  of  alternative 
tradLig  systems.  The  collections  of 
infatmation  are  also  necessary  to  permit 
the  Commission  to  eflisctively  oversee 
SRO  pilot  trading  systems.  With  the 
exoBptiaa  of  two  changes  to  the  final 
rules,  there  are  no  material  changes  to 
the  rules  and  amendments  as  adopted 
that  affect  the  burden  estimates  in  the 
Proposing  Release.  The  Commission  is 
adopting  diffsrent  fair  access 
requirements  frran  those  it  published  in 
the  Proposing  Release.  The  Commission 


•"44U.&C3S07. 

***  For  a  ftirtlHr  ditcuMion  of  tha  changst,  tea  the 
Hiannatont  of  Rula  301.  Foim  ATS,  Fonn  ATS-it. 
Rula  302.  and  Rula  303.  infra. 


has  determined  to  not  adopt  the  £air 
access  requirements  that  would  have 
required  investors  denied  or  limited 
access  to  have  a  right  to  appeal  to  the 
Commission  and  alternative  trading 
systems  making  access  denial  or 
limitation  decisions  to  notify  such 
investors  of  the  decision  and  their  right 
of  appeal  to  the  Commission.  Instead, 
the  Commission  has  decided  to  adopt 
rules  that  require  alternative  trading 
systems  to  report  qiiarterly  to  the 
Commission  a  record  of  all  grants, 
denials,  and  limitations  of  access  as 
well  as  other  descriptive  information 
surrounding  the  decision.  These 
changes  eliminate  the  proposed 
paperwork  burden  of  providing  notice 
to  investors  and  adds  a  compliance 
burden  on  Form  ATS-^  to  report  such 
inf(»mati(m  to  the  Commission. 
Aggregate  paperwork  burdens  have  also 
been  revised  to  reflect  updated 
information  regarding  the  estimated 
number  of  alternative  trading  systems 
that  will  be  subject  to  the  ruks.  In  the 
Proposing  Release,  the  Commission  staff 
estimated  that  there  were  approximately 
forty-three  alternative  trading  systems 
operating.  The  Commission  staff  now 
estimates  that  there  are  forty-five 
alternative  trading  systems  operating,  so 
the  aggregate  paperwork  burdras  have 
been  revised  to  reflect  this  change. 

The  Commission  soUcited  public 
comment  on  the  collection  of 
infOTmation  requirements  contained  in 
the  Proposing  Release.  While  the 
Commissi(m  received  no  comments  that 
specifically  addressed  the  PRA  porticm 
of  the  release,  it  did  receive  several 
comments  that  touched  on  PRA  related 
issues. 

Several  commenters  encouraged  the 
Commission  to  accept  electronic  filings 
as  a  means  of  reducing  the  burdoi  on 
market  participants.  The  Ccmunission  is. 
in  fact,  working  toward  the  goal  of 
accepting  filingi  in  electronic  form.  The 
Commission  anticipates  that  the  option 
of  electronic  filing  will  be  made 
available  to  respcHodents  at  some  point 
in  the  relatively  near  future.  Several 
commenters  also  suggested  that  the 
Commission  reduce  the  burden  on 
national  securities  exchanges  by 
relieving  them  of  the  obUgation  to  file 
annual  amendments  to  Form  1  due  to 
the  same  information  being  submitted  to 
the  Commission  in  other  forms 
periodicaUy  throughout  the  year.  The 
Commission  believes  that  it  is  important 
to  have  one  complete  aimual  filing  that 
compiles  all  the  changes  to  the 
information  contained  on  Form  1 
throughout  the  year  and  all  other 
required  SRO  information.  Additionally, 
the  Commission  believes  that  such  a 
filing  represents  only  a  compilation  of 


existing  information,  so  the  additional  ■ 
burden  of  requiring  an  aimual  filing  is 
laraely  clerical  and  generally  minimal. 

One  commenter  suggested  that  the 
Commission  impose  only  minimal 
regulatory  requirements,  if  any.  on 
alternative  trading  systems  that  trade 
only  minimal  voltune  in  order  to  avoid 
erecting  significant  barriers  to  entry  and 
innovation.  The  Commission  believes 
that  the  requirements  of  Regulation  ATS 
are  minimal  for  new  alternative  trading 
systems,  especially  as  compared  to  the 
current  no-action  letter  process. 
Regulation  ATS  sets  forUi  concrete 
requirements  for  a  system  to  operate, 
imposes  only  notice  filings,  and  reserves 
more  burdensome  requirements  for  high 
volume  systems.  Another  commenter 
stated  that  the  reporting  reqiiirements 
under  proposed  Regulation  ATS  are 
similar  to  current  Rule  17a-23  and. 
thus,  are  not  inappropriately 
burdensome.  The  Conunission  agrees 
and  notes  that  most  current  potential 
respondents  under  Regulation  ATS 
cdready  have  experience  with  the 
requirements  and  burdens  associated 
with  Rule  17a-23,  so  Regulation  ATS 
will  not  impose  significant  new  burdens 
on  aurmtly  operating  alternative 
trading  systems. 

As  noted  above  in  the  Cost-Benefit 
section,  below  is  a  summary  of  the 
paperworic  burdens  that  were  identified 
in  the  Proposing  Release.  Although  not 
mandated  by  the  PRA.  to  give  regiilated 
entities  and  othen  an  (mdmtanding  of 
the  paperwork  costs,  the  discussion 
below  provides  dollar  estimates 
assuming  certain  labor  costs. 

A.  Fonn  1.  Rules  6a-l  and  8a-2 

These  amendments  are  intended  to 
simplify  the  filing  requirements  and 
reduce  the  ctnnplianoe  burdens  fco' 
national  securities  exchanges  and  will 
likely  impose  fow  additioud  costs  on 
national  securities  exchanges.  Initially, 
there  may  be  some  additional  personnel 
costs  required  to  review  the  proposed 
rules  and  revised  Form  1.  but  the 
Commission  believes  that  the  simplified 
requirements  will  reduce  overall 
compliance  burdens  and  costs  over 
time.  Reducing  the  frequency  of  filings 
for  some  requirements  may  result  in 
some  information  being  less  oirrent. 
The  Conunission.  however,  believes  that 
much  of  this  type  of  information  does 
not  change  frequently.  Moreover,  the 
option  of  posting  sudi  information  on 
an  Internet  web  site  should  encourage 
more  frequent  updating  of  current 
information. 

The  Commission  staff  has  estimated 
that  each  respondent  will  incur  an 
average  burden  of  forty-seven  hoiuv  to 
comply  with  Rule  6a-l  and  file  an 
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Qitial  application  for  registration  on 
Form  1.  This  represents  a  two  hour 
increase  from  the  ciirrent  average 
burden  due  to  the  estimated  additional 
>urden  of  the  added  exhibits.  The 
<  !k>mmission  staff  has  estimated  that  the 
i  iverage  additional  cost  per  response 
'  vill  be  approximately  $30.""  Because 
he  Commission  receives  applications 
or  registration  as  an  exchange  on  Form 
.  from  time  to  time,  and  not  on  a 
iredictable  basis,  it  cannot  estimate  the 
innual  aggregate  costs  and  burden  hours 
I  issociated  with  such  filin^."*^ 

The  Commission  notes  uiat  it  is 
]  naking  no  material  changes  to  Rule  6a- 
.,  Rule  6a-2,  or  Form  1  from  the 
'reposing  Release.  Thus,  the  collection 
)f  information  burdens  are  not  changing 
rom  those  proposed. 

}.  Rule  6a-3 

The  Commission  anticipates  that  the 
{ unendments  will  not  change  the 
)aperwork  bivden  associated  with 
implying  with  Rule  6a-3.  The 
'  ^mmission  staff  has  estimated  that  the 
iverage  burden  for  each  respondent  to 
x>mply  with  Rule  6a-3  is  one-half  hour 
r  response  because  compliance  only 
juires  photocopying  existing 
ociunents.  The  Commission  also 
timates  that  each  respondent  will  file 
(upplemental  information  imder  Rule 
ia-3  approximately  twenty-five  times 
>er  year.  The  estimated  average  cost  per 
esponse  for  each  individual  respondent 
s  $9.50,  resulting  in  an  estimated 
innual  average  cost  burden  for  each 
espondent  of  $237.50."" 

:.  Rule  17a-3(a)(16) 

No  additional  recordkeeping  burdens 
vill  be  imposed  on  internal  broker- 
lealer  systems  under  the  amendments 

0  Rule  l7a-3.  The  amendments  apply 
Hily  to  systems  that  are  presently 
lubject  to  the  recordkeeping 
equiiements  of  Rule  17a-23.  Because 
he  Commission  is  repealing  Rule  17a- 
S3  and  amending  Rules  17a-3  and  17a- 

1  by  transferring  the  recordkeeping 


*"The  ••tiinated  averaga  additional  coat  par 
aaponaa  of  S30  ia  darivad  from  two  additional 
KMus  of  clarical  work  at  SIS  par  hour. 
•<4  Sinoa  1991.  tha  Commiaaion  baa  racaivad 
1  hrae  total  applicationa  for  ragiatntion  u  a  lutional 
•curitiaa  axdianga. 

*>*  Tha  aatimated  avaraga  coat  par  raaponaa  of 
;  19.50  ia  corapoaad  of  S7.50  for  clarical  %vork  (0.5 
loura  at  $15  par  hour)  and  $2  for  printing,  auppliaa, 
I  spying,  and  postaga  (approximataly  thirty-fiva 
I  >arcant  of  tha  total  labor  coata).  Tha  Commiaaion 
I  itaff  haa  aatimated  overhead  for  thia  collection  of 
nformation  burden,  and  all  other  collection  of 
nfonnation  burdena  diacuiaed  below,  baaed  on 
I  hiity-five  percent  of  total  labor  ceata  baaed  on  the 
1 7SA  Guide  to  EtUmating  Beporting  CotU  (1073). 
'  rhe  aatimated  average  annual  coat  of  $23730  is 
I  lerived  irom  twanty-fiTe  annual  filinga  at  a  coat  of 
1 19.50  per  filing. 


requirements  from  Rule  17a-23,  the 
Commission  does  not  anticipate  any 
new  recordkeeping  costs  or  burdens  for 
respondents. 

Based  on  Commission  experience 
with  the  burdens  associated  with  Rule 
17a-23,  the  Commission  has  estimated 
the  burdens  that  will  be  associated  with 
Rule  17a-3(a)(16).  The  Commission  staff 
has  estimated  that  there  will  be 
approximately  ninety-four  broker- 
dealers  operating  one  hundred  twenty- 
three  internal  broker-dealer  systems  that 
will  have  to  make  the  records  described 
in  Rule  17a-3(a)(16).  The  Commission 
staff  has  estimated  that  each  respondent 
will  spend  approximately  twenty-seven 
hours  per  year  keeping  the  required 
records  under  Rule  17a-3(a)(16)  at  an 
annual  cost  of  $1,298.16.»»«  The 
aggregate  burden  for  approximately 
ninety-four  broker-dealers  operating 
internal  broker-dealer  trading  systems  is 
estimated  to  be  2,619  hours  for  a  total 
average  cost  of  $122,027.04."^^ 

D.  Rule  17a-4(b)(10) 

No  additional  recordkeeping  burdens 
will  be  imposed  on  internal  broker- 
dealer  systems  under  the  amendments 
to  Rule  17a-4.  The  amendments  apply 
only  to  systems  that  are  presently 
subject  to  the  recordkeeping 
requirements  of  Rule  17a-23.  Because 
the  (Commission  is  repealing  Rule  17a- 
23  and  amending  Rules  17a-3  and  17a- 
4  by  transferring  the  recordkeeping 
requirements  from  Rule  17a-23,  the 
Commission  does  not  anticipate  any 
new  recordkeeping  costs  or  burdens  for 
respondents. 

Based  on  Commission  experience 
with  the  burdens  associated  with  Rule 
17a-23,  the  (Dommission  has  estimated 
the  burdens  that  will  be  associated  with 
Rule  17a-4(b)(10).  The  Commission  staff 
has  estimated  that  there  will  be 
approximately  ninety-four  broker- 
dealers  operating  one  hundred  twenty- 
three  internal  broker-dealer  systems  that 
will  have  to  keep  the  records  described 
in  Rule  17a-4(b)(10).  The  Commission 
staff  has  estimated  that  each  respondent 
will  spend  approximately  three  hours  to 
preserve  the  required  records  under 


*'*The  Commiaaion  ataff  bu  aatimated  that  an 
emplo3ree  of  a  broker-dealer  charged  to  enaura 
compliance  tvtlh  Commiaaion  regulations  receives 
annual  compenaation  of  $100,000.  This 
compenaation  is  the  equivalent  of  $48.08  per  hour 
($100,000  divided  by  2.080  payroll  hours  per  year). 
The  estimated  annual  coat  of  S1,298.16  is  derived 
from  twenty-seven  burden  hours  per  respondent  at 
$48.08  per  hour. 

*"  The  eatimated  aggregate  burden  of  2.619  hours 
is  derived  from  ninety-four  broker-dealer 
respondents  incurring  an  average  burden  of  twenty- 
seven  hours  each.  The  eatimated  aggregate  coat  of 
$122,027.04  is  derived  bom  ninety-four  broker- 
dealer  reapondenia  incurring  an  average  burden  of 
$1,298.16  each. 


Rule  17a-4(b)(10)  at  an  annual  cost  of 
$144.24.">"  The  aggregate  burden  for 
approximately  ninety-four  broker- 
dealers  operating  internal  broker-dealer 
trading  systems  is  estimated  to  be  two 
hundred  eighty  two  hours  for  a  total 
average  cost  ot  $13,558.56."" 

E.  Rule  19b-5  and  Form  PILOT 

For  SROs  that  choose  to  operate  pilot 
trading  systems  and  avail  themselves  of 
the  provisions  of  Rule  19b-5, 
compliance  with  Rule  19b-5  and  the 
filings  required  on  Form  PILOT  are 
mandatory.  Initial  filings  on  Form 
PILOT  are  confidential  until  the  pilot 
system  is  operational  and  subsequent 
filings  are  not  confidential.  Thus,  after 
a  pilot  trading  system  starts  to  operate, 
all  filings  on  Form  PILOT  are  available 
to  the  public.  Rule  19b-5  reiterates 
SROs'  existing  recordkeeping 
obligations  under  Rule  17a-l,  which 
requires  that  such  records  be  kept  for 
not  less  than  five  years,  the  first  two 
years  in  an  easily  accessible  place. 

The  (Commission  anticipates  receiving 
approximately  6  notices  per  year 
regarding  pilot  trading  systems  on  Form 
PILOT."2o  An  SRO  will  be  required  to 
submit  a  Form  PILOT  providing 
detailed  operational  data  and  update 
this  information  quarterly.  The 
Commission  staff  has  estimated  that  an 
SRO  will  expend  twenty-four  hours  to 
file  an  initial  operation  report  and  three 
hours  to  file  a  quarterly  report  and  a 
systems  change  notice."^'  The 
Commission  also  estimates  that  an  SRO 
will  file  two  amendments  per  year  to 
report  changes  to  the  system."*^  The 
Commission  sta^  has  estimated  that  an 
SRO  will  expend  $1,242  per  initial 
Form  PILOT  filing  and  $155  for  each 
Quarterly  Form  PILOT  and  system 


•"The  Commission  staff  has  estimated  that  an 
employee  of  a  broker-dealer  charged  to  ensure 
compliance  with  Commission  regulations  receives 
annual  compensation  of  SlOO.OOO.  This 
compensation  is  the  equivalent  of  $48.08  per  hour 
(SlOO.OOO  divided  by  2,080  payroll  hours  per  jraar). 
The  estimated  annual  cost  of  S144.24  1*  derived 
from  three  burden  hours  per  respondent  at  $48.08 
per  hour. 

*  ■*  The  estimated  aggregate  burden  of  two 
hundred  eighty-two  hours  is  derived  from  ninety- 
four  brokar-daalar  raapondants  incurring  an  averaga 
burden  of  three  hours  each.  The  estimated  aggragata 
coat  of  $13,558.56  is  derived  from  ninety-four 
brokar-daalar  respondents  incurring  an  averaga 
burden  of  $144.24  each. 

*x>This  estimate  is  based  on  a  review  of  peat  SRO 
filinga  under  aaction  19(b)  of  the  Exchange  Act.  Tha 
Commiaaion  staff  haa  eatimated  that  approximately 
6  rule  filings  par  jraar  in  tha  past  could  have  bean 
filed  under  Rule  19b-S. 

*"  The  estimates  for  burden  hours  involved  with 
filing  Fonn  PILOT  ara  based  on  the  Conuniasioo's 
experience  with  similar  reporting  requirementa 
uBuderRule  17a-23. 

*2>Thia  estimate  is  baaed  on  the  CuTunlssion's 
experience  %rith  oollactton  of  similar  infonnatioa 
under  Rule  17a-23. 
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change  notice  filed.*'^  Thus,  the  total 
estimated  annual  burden  for  SROs  to 
comply  with  Rule  19b-5  by  filing  an 
initial  notice  on  Form  PILOT  is 
estimated  to  be  one  hundred  forty-four 
hours  for  a  total  average  cost  of 
$7.452.«24  The  total  estimated  annual 
burden  for  SROs  to  file  systems  change 
notices  and  quarterly  reports  on  Form 
PILOT  is  estimated  to  be  one  hundred 
eight  hours  for  a  total  average  cost  of 
$5.580.»» 

F.  Rule  301,  Form  ATS  and  Form 
ATS-R 

For  alternative  trading  systems  that 
choose  to  register  as  a  broker-dealer,  the 
requirements  of  Rule  301,  Form  ATS 
and  Form  ATS-R  are  mandatory.  All 
filings  required  under  Rule  301,  Form 
ATS  and  Form  ATS-R  are  considered 
confidential  and  are  not  available  to  the 
public.  All  records  required  to  be  made 
under  the  Rule  are  required  to  be 
preserved  for  three  years,  the  first  two 
years  in  an  easily  accessible  place. 

The  alternative  trading  system 
amendments  and  rules  have  been 
tailored  to  minimize  their  bimlen  on 
alternative  trading  systems  and 
especially  small  systems.  Many  of  the 
provisions  in  the  proposed  rules  are 
triggered  by  a  voliune  threshold.  The 
Commission  expects  that  small 
alternative  trading  systems  will  not  have 
sufficient  volume  to  trigger  those 
thresholds  and  will  therefore  not  have 
to  comply  with  those  provisions.  The 
recordkeeping  and  reporting  * 

requirements  with  which  smaller,  lower 
volume  alternative  trading  systems  have 
to  comply  under  proposed  FlBgulation 
ATS  are  substantially  similar  to  those 
with  which  alternative  trading  systems 
currently  cranply.  Consequently  the 


■**  The  Mtimatad  average  cost  of  $1,242  to  file  an 
initial  Fonn  PILOT  is  composed  of  $800  for  in- 
houae  profHsional  work  (sixteen  hours  at  $50  per 
hour).  $120  for  clerical  work  (eight  hours  at  $15  per 
hour)  and  $322  for  printing,  supplies,  copying,  and 
postage  (appronmately  thirty-five  percent  of  the 
total  labor  cocU). 

TIm  total  estimated  average  cost  of  $155  to  file 
quarterly  reports  and  system  change  notices  on 
Form  PILOT  is  composed  of  $100  for  in-bouse 
professional  work  (two  hours  at  $50  per  hour).  $15 
ior  clerical  work  (one  hour  at  $15  per  hour)  and  $40 
for  printing,  supplies,  copying  and  postage 
(approximately  thirty-five  percent  of  the  total  labor 
cosu). 

■"The  estimated  average  burden  of  one  hundred 
forty-four  hours  is  derived  from  six  SRO 
respondents  incurring  an  average  burden  of  twenty- 
four  hours  per  filing.  The  estimated  average  cost  of 
$7,452  is  derived  firani  six  SRO  respondents  making 
six  initial  Form  PILOT  filings  at  $1,242  per  filing. 

■''The  estimated  average  burden  of  one  hundred 
eight  hours  is  derived  from  six  SRO  respondents 
filing  four  quarterly  reports  and  two  systems  change 
notices  at  three  burden  hours  [Mr  filing.  The 
estimated  average  cost  of  $5,580  is  derived  from  six 
SRO  reqmndents  filing  four  quarterly  reports  and 
two  systems  change  notices  at  $155  per  filing. 


costs  for  smaller  alternative  trading 
systems  should  remain  imchanged. 

1.  Notice,  Reporting,  and  Recordkeeping 

All  alternative  trading  systems  that 
will  be  subject  to  notice,  reporting,  and 
recordkeeping  requirements  imder  the 
Commission's  rules  as  adopted  today 
are  currently  subject  to  similar 
requirements  under  Rule  17a-23.  The 
requirements  under  Regulation  ATS, 
however,  require  some  additional 
information  that  is  not  currently 
required  under  Rule  17a-23. 

Under  Regulation  ATS,  alternative 
trading  systems  file  an  initial  operation 
report,  notices  of  material  systems 
changes,  and  quarterly  reports.  The 
rules  also  include  new  Forms  ATS  and 
ATS-R  to  standardize  reporting  of  such 
information  and  make  it  more  useful  for 
the  Commission.  The  rules  require 
information  that  is  not  currently 
required  under  Rule  17a-23,  such  as 
greater  detail  about  the  system 
operations,  the  volume  and  types  of 
securities  traded,  criteria  for  granting 
access  to  subscribers,  procedures 
governing  order  execution,  reporting, 
clearance  and  settlement,  procedures  for 
reviewing  systems  capacity  and 
contingency  procedures,  and  the 
identity  of  any  other  entities  involved  in 
operating  the  system. 

Regulation  ATS  requires  staff  time  to 
comply  with  the  initial  notice  and 
amendment  requirements.  While  the 
Commission  has  designed  the 
requirements  in  an  effort  to  balance  the 
costs  of  filing  with  the  benefits  to  be 
gained  from  the  information,  some  effort 
will  be  necessary  to  gather  and  file  this 
information.  Most  of  the  information, 
however,  already  exists.  Alternative 
trading  systems  will  only  be  required  to 
gather  this  information  and  supply  it  in 
the  required  format  to  the  Commission. 
The  periodic  updating  requirements 
will  also  require  staff  time  over  the  life 
of  the  alternative  trading  system  to 
comply  with  the  rules. 

The  Commission  staff  has  estimated 
that  there  are  currently  about  forty-five 
ahemative  trading  systems  that  will  be 
required  to  register  as  exchanges  or 
register  as  broker-dealers  and  comply 
with  Regulation  ATS.^zo  The 
Commission  also  estimates  that,  over 
time,  there  will  be  approximately  three 
new  alternative  trading  systems  each 
year  that  choose  to  register  as  broker- 


dealers  and  comply  with  Regulation 
ATS.82' 

The  Commission  also  estimates  that, 
over  time,  there  will  be  approximately 
three  alternative  trading  systems  that 
file  cessation  of  operations  reports  each 
year.  Thus,  the  Commission  anticipates 
that,  over  time,  if  all  forty-five  current 
alternative  trading  systems  choose  to 
register  as  broker-dealers  and  comply 
with  Regulation  ATS,  there  will  be 
approximately  forty-five  alternative 
trading  systems  operating  each  year. 

The  Commission  staff  has  estimated 
that  the  average  burden  per  respondent 
to  file  the  initial  operations  report  on 
Form  ATS  will  be  twenty  hours.  This 
burden  is  computed  by  estimating  that 
completing  the  report  will  require  an 
average  of  thirteen  hours  of  professional 
work  and  seven  hours  of  clerical 
work.»2"  The  Commission  staff  has 
estimated  that  the  average  cost  per 
response  will  be  $1,019  representing  the 
twenty  hours  and  cost  of  supplies-^^^  If 
all  forty-five  alternative  trading  systems 
opt  to  register  as  broker-dealers  and 
comply  with  Regulation  ATS,  the  total, 
one  time  cost  to  comply  with  the 
proposed  requirements  to  file  initial 
operation  reports  is  estimated  to  be 
$4S.855.s3o  The  Commission  also 
estimates  that,  over  time,  approximately 
three  new  alternative  trading  systems 
will  register  as  broker-dealers  per  year, 
incurring  an  annual  aggregate  burden  of 
sixty  hours  for  an  average  total  cost  of 
$3,057  after  the  first  year  following 
adoption  of  Regulation  ATS."^* 

In  addition,  the  rules  require 
alternative  trading  systems  to  amend 
their  initial  operations  report  to  notify 
the  Commission  of  material  systems 
changes  and  other  changes  to  the 


■^This  estimate  is  based  on  filings  made  with 
the  Commission  under  Rule  17a-23.  At  the  time  of 
the  Proposing  Release,  the  Commission  estimated 
that  forty-three  alternative  trading  systems  virould 
be  required  to  register  as  exchanges  or  broker- 
dealers  and  comply  with  Regulation  ATS.  Since 
that  time,  two  such  alternative  trading  systems  have 
started  to  operate. 


•z' Based  on  the  Commission's  experience  over 
the  last  three  years  with  Rule  17a-23,  it  appears 
that  there  are  more  than  three  new  alternative 
trading  systems  per  year.  However,  we  expect  that 
in  the  steady  state  over  time,  there  will  be 
approximately  three  new  alternative  trading 
systems  per  year.  The  rapid  growth  experienced 
over  the  last  several  years  is  unlikely  to  continue 
at  such  a  high  rate  in  perpetuity. 

'"  This  estimate  for  burden  hours  of  filing  Form 
ATS  is  based  on  the  burdens  associated  with  filing 
Form  1,  adjusted  for  differences  between  Form  1 
and  Form  ATS.  The  division  between  professional 
and  clerical  time  is  based  on  estimates  of  the 
proportions  used  in  the  estimates  of  burdeiu  for 
filing  Form  1.         . 

■z^The  estimated  average  cost  per  response  of 
$1,019  is  composed  of  $650  for  in-houie 
professional  work  (thirteen  hours  at  $50  per  hour). 
$105  for  clerical  work  (seven  hours  at  $15  per  hour) 
and  $264  for  printing,  supplies,  copying,  and 
postage  (approximately  thirty-five  percent  of  the 
total  labor  costs). 

*^This  estimated  cost  of  $45,855  is  derived  from 
forty-five  alternative  trading  systems  filing  at  an 
average  cost  of  $1,019  each. 

*>i  This  estimated  cost  of  $3,057  is  derived  frtnn 
three  new  alternative  trading  systems  filing  at  an 
average  cost  of  $1,019  each. 
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infannation  contained  in  the  initial 
Dpeiations  report.  The  Commission  staff 
las  estimated  that  eadi  respondent  wiU 

Ee  six  such  amendments  per  year.*^' 
le  Commission  staff  has  estimated  that 
ch  respondent  will  incur  an  average 
lurden  of  two  hours  per  response  and 
incur  an  averse  cost  of  $111.50  for  each 
amendment  to  the  initial  operation 
report  that  it  submit8.*33  if  all  forty-five 
■Itemative  trading  systems  opt  to 
comply  with  Regulation  ATS  rather 
than  to  register  as  exchanges,  the  total 
aggregate  cost  per  year  to  comply  with 
the  proposed  requirement  to  file 
amendments  to  die  initial  operation 
reports  is  estimated  to  be  S30,105.*34 

Alternative  traduig  systems 
registering  as  broker-dealers  will  also  be 
required  to  file  quarterly  reports  on 
Form  ATS^  reporting  participating 
system  subscribers,  the  securities  traded 
cm  the  system,  and  aggregate  volume 
informatiai.  The  Qnnmission  staff  has 
estimated  that  the  quarterly  reports  will 
cause  each  respondent  to  incur  an 
■verage  burden  of  4  hours  per  response 
■nd  incur  ah  average  cost  of  $223  for 
Bach  Fonn  ATS-R  that  it  submits.*^" 
The  annual  burden  per  respondent  is 
Bsdmated  to  be  $892.«3«  U  all  forty-five 
altflmative  trading  systems  cnpt  to 
register  as  broker^ealers  and  comply 
Mrith  Regulation  ATS,  the  total  cost  per 

Er  to  comply  with  the  requirement  to 
quarterly  reports  is  estimated  to  be 
,140."' 
Finally,  ahemative  trading  systems 
ragistered  as  broker-dealen  will  be 
required  to  sulnnit  a  notice  and  a  report 
DO  Form  ATS  when  they  cease 
Dperations.  The  Conmission  anticipates 
a  total  of  three  such  filings  per  year.  The 
Commission  staff  has  estimated  that 
individual  respondents  will  incur  a 
Inizden  of  two  houn  to  file  the  cessation 
Dotioe.  The  Commission  staff  has 


■*>Tlito  Mdmato  U  baawl  on  the  CommiMioii'* 
K|Mri«ic«  with  oalkcUon  of  (imilar  infannation 
iUMiarRiiial7ft-23. 

***Tba  attimated  avaraga  coat  par  raaponaa  of 
1111.50  ia  compoaad  of  $75  for  in-bouaa 
pnfaaaiooal  irark  (1.5  horns  at  S50  par  hour).  S7.50 
isr  darical  worii  (0.5  houn  at  S15  par  hour),  and 
120  for  printing,  suppliaa,  copying,  and  poataga 
qipiaidfliataly  thiily-fiva  paicant  of  tha  total  labor 


•Mfhu  eatimatMi  coat  of  $30,105  ia  compoaad  of 
1111.50  coat  par  amendnaant  for  forty-five 
■Itemativa  trading  ty^mat  filing  six  times  per  year. 

•**The  estimated  coat  of  S223  per  responae  is 
Romposed  of  S150  for  in-houae  prnfassional  work 
[three  hours  at  $50  per  hour),  $15  for  clerical  %rork 
[one  hour  at  $15  par  hour)  and  $58  for  printing, 
Nippliea,  copying,  and  poatags  (appRHdmately 
thfaty-five  percent  of  the  total  labor  coats). 

•**The  aatimated  annual  coat  of  $882  to  file  Form 
ATS-R  is  derived  from  four  quarterly  reports  at  an 
•atimated  annual  cost  of  $223  per  filing. 

•>7  This  estimated  cost  of  $40,140  is  derived  from 
bity-five  alternative  trading  systems  with  an 
Bstimatad  annual  filing  coat  fbr  each  of  $892. 


estimated  that  individual  respondents 
will  incur  a  cost  of  $111.50  to  file  the 
cessation  of  operations  report  on  Form 
ATS.*'*  The  annual  aggregate  burden 
for  three  alternative  trading  systems  to 
file  cessation  of  operations  reports  is 
estimated  to  be  $334.50.*» 

2.  Fair  Access 

Under  Regulation  ATS,  alternative 
trading  systems  with  significant  volume 
are  required  to  establish  and  mainti^in 
standards  for  granting  access  to  their 
system  and  keep  recmds  of  such 
standards.  In  addition,  alternative 
trading  systems  with  adgnificant  volume 
are  required  to  sid>mit  certain 
information  regarding  grants,  deniak, 
and  limitations  of  access  with  their 
quarterly  repcxts  on  Form  ATS-R  The 
Commission  staff  has  estimated  that 
each  respraident  obligated  to  establish 
and  maintain  such  reccnds  will  incur  a 
burden  of  seventeen  hours  per  year  to 
make  and  keep  standards  for  granting 
access  for  a  total  estimated  cost  of 
$958.50.*«o 

Although  these  estimates  reflect  a 
program  change  from  the  Proposing 
Release,  the  total  burdens  on 
respondents  are  decreasing  slightly  as  a 
residt  of  the  program  chaises.  The 
Commission  is  eliminating  the  proposal 
to  require  alternative  tradhig  systems 
that  deny  investors  access  to  the  system 
to  provide  them  with  notice  of  the 
denial  and  their  ri^t  of  appeal  to  the 
Commission.  Undn  the  rules  as 
adopted,  there  is  no  right  of  appeal  to 
the  Commission.  In  the  Proposing 
Release,  the  Commission  estimated  that 


•**The  eatimatad  coat  of  $111  JO  par  responae  is 
rompneeri  of  $75  for  in-bouse  proteaiional  ¥mk 
(1.5  boors  at  SSO  par  hour),  $7.50  for  clerical  %«Drk 
(0.5  hours  at  $15  par  hour),  and  $20  for  printing, 
suppUas,  copying  and  poataga  (appraximataty 
thirty-five  peicant  of  the  toul  labor  coaU). 

•**Tbe  eatimatad  coat  of  $334.50  is  derived  from 
an  avaiaga  of  three  akamativa  trading  systems  filii^ 
ooa  cassation  of  operations  report  per  year  on  Fonn 
ATS  at  an  estimated  coat  of  $111.50  aech. 

**'Tbe  aatimated  burden  of  leventeen  hours  is 
derived  bom  five  hours  for  establishing  and 
maintaining  standards  for  fair  access  and  t%ralve 
hours  to  twpoit  fair  acceas  infoimation  on  Form 
ATS-41  on  a  quarterly  basis  (four  responses  at  three 
hours  per  response).  The  estimated  coat  of  $058.50 
is  derived  frorn  $050  for  profeaaional  ««ark  (thirteen 
hours  at  $50  per  hour),  $60  for  clerical  work  (four 
hours  St  $15  per  hour),  and  $240.50  for  printing, 
suppliaa,  copjring.  and  postage  (approximately 
diirty-fiva  percent  of  the  total  Unr  costs).  Tha 
Cnmmiaaion  staff  has  estimated  overhead  based  on 
thirty-five  percent  of  total  labor  coats  baaed  on  the 
GSA  Guide  to  E$timatmg  Beportitig  CotU  (1073). 
The  eatimatad  burden  of  thirteen  hours  of 
profsasional  %rork  is  derived  from  five  hours  for 
establishing  and  maintaining  standards  for  fair 
acceas  and  eight  hours  (two  hours  for  four  quarterly 
reports  on  Form  ATS-R)  to  compile  and  report  {air 
access  information.  The  estimated  burden  of  four 
hours  of  clerical  work  is  derived  from  one  hour  per 
quarter  to  compile  and  send  information  on  Form 
ATS-* 


the  burden  to  comply  with  the  notice 
requirement  woiUd  be  approximately 
twenty-seven  houn  per  year  for  each 
respondent.  Under  the  rules  as  adopted, 
such  alternative  trading  systems  are 

S|uired  to  sulmit  fair  access 
brmation  on  Fcmn  ATS-R  on  a 
quarterly  basis.  The  bimlen  for  this 
requirement  is  only  twelve  hours  per 
year  for  each  respondent.  Thus,  the 
changes  fitnn  the  Proposing  Release  are 
anticipated  to  reduce  the  burden  on 
each  respondent  by  approximately 
fifteen  hours  per  year.  The  (Commission 
staff  has  estimated  that  only  two 
respondents  will  be  affected  by  this 
program  change,  resulting  in  an 
aggregate  reduction  of  thbty  burden 
houn  for  all  respondents.  This 
reduction,  however,  is  ofbet  by  an 
increase  in  the  estimated  number  of 
respondents.  Specifically,  the  aggregate 
paperworic  burden  for  Rule  301,  Form 
ATS,  and  Form  ATS-R  is  increasing  by 
one  himdred  sixty  hours  due  to 
updating  the  estimate  of  the  number  of 
potentiu  respondents  from  forty-three 
in  the  Proposing  Release  to  forty-five 
currently. 

3.  Systems  Capacity.  Integrity,  and 
Security 

The  notification  requirement  for 
material  systems  out^es  should  impose 
relatively  little  additional  costs  on 
alternative  trading  systems.  Moreover, 
the  Commission  believes  that  this  small 
burden  is  justified  by  the  need  to  keep 
Commission  staff  abreast  of  systems' 
developments  and  problems. 

The  Commission  staff  hM  estimated 
that  each  respondent  will  incur  an 
average  anniul  burden  of  fifteen  houn 
to  comply  with  the  recordkeeping 
requirements  associated  with  the 
systems  capacity,  integrity,  and  security 
provisions  of  RMulation  ATS.  The 
Commission  staff  has  estimated  that 
each  respondent  will  make  an  average  of 
five  system  outage  notices  per  year,  for 
an  estimated  average  burden  of  1.25 
houn  per  year.*^^  The  Commission  staff 
has  estimated  that  the  total  estimated 
average  cost  of  compliance  for  each 
respondent  will  be  $85  per  year.*^' 
Such  alternative  trading  systems  will 


***  The  Commiasion  notes  that  compliance  %«rith 
the  notice  provision  can  be  adiieved  by  a  telephone 
call,  so  tha  burden  for  eech  notice  is  minimal.  The 
Commiaaion  staff  has  estimated  only  0.25  hours  per 
ootioe  vrill  be  required.  The  estimate  of  five  sjrstem 
outage  notices  per  year  is  based  on  the 
Commission's  experience  with  the  Automated 
Review  Program. 

■*'Tbe  estimated  average  coat  per  response  of  $17 
is  composed  of  $12.50  for  in-bouse  professional 
work  (0.25  hours  at  $50  per  hour)  and  S4.S0  for 
printing,  suppliea,  copying,  and  postage 
(approximately  thirty-five  percent  of  the  total  labor 
costs).  The  eetimated  annual  cost  of  $85  is  derived 
from  five  notices  at  $17  par  notice. 
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also  be  raquirad  to  keep  records  relating 
to  the  steps  taken  to  comply  with 
systems  capacity,  integrity,  and  security 
requirements  under  Regulatim  ATS. 
The  Commission  staff  has  estimated  that 
each  respondent  will  incur  a  burden  of 
tm  hours  per  year  to  comply  with  such 
recordkeeping  requirements  for  a  total 
estimated  cost  of  $675  per  year.^^  jhe 
Commission  staff  has  estimated  that  two 
altenutive  trading  systems  will  be 
required  to  comply  with  the  systems 
capacity,  integrity,  and  security 
provisions  of  Regulation  ATS  due  to 
their  significant  volume.  The  estimated 
aggr^ate  cost  for  these  alternative 
trading  systems  chose  to  comply  with 
the  systems  capacity,  integrity,  and 
security  requirements  is  $1,520.^*^ 

G.  Rule  302 

Rule  302  requires  alternative  trading 
systems  to  make  certain  records  with 
respect  to  trading  activity  through  the 
ahemative  trading  systems.  This 
collection  of  information  will  permit  the 
Cranmission  to  detect  and  investigate 
potential  market  irregularities  and  to 
ensure  investor  protectioiL  Such 
inf(Hmati<m  is  not  available  in  any  other 
form  from  any  other  sources. 

For  alternative  trading  systems  that 
choose  to  register  as  a  broker-dealer,  the 
requiremmts  of  Rule  302  are 
mandatary.  All  records  required  to  be 
made  under  Rule  302  are  considered 
confidential  and  are  not  available  to  the 
public  All  records  required  to  be  made 
under  the  Rule  are  required  to  be 
preserved  for  three  yean,  the  first  two 
yeare  in  an  easily  accessible  place. 

The  CtHnmission  staff  has  estimated 
that  each  alternative  trading  system  that 
chooses  to  register  as  a  broker-dealer 
will  be  required  to  expend  an  average  of 
thirty-six  houn  to  comply  with  Rule 
302  at  an  average  cost  of  %\,720.9».^^ 
If  all  forty-five  alternative  trading 
systems  opt  to  raster  as  broker-dealers, 
rather  than  as  exchanges,  the  total  cost 


■*>Tbe  total  eatimated  cot  of  $675  ii  compoMd 
of  S500  far  in-bouM  prafaMional  work  (ten  houn 
at  S50  par  Iwur)  and  SI  75  for  printing.  Mippliea. 
copying,  and  pnitaga  (appnudmately  thirty-five 
pwcant  of  the  total  labor  ooats). 

***The  eatunatad  aggregate  cost  of  S1.S20  is 
derived  {com  t«ro  alternative  trading  systems 
incutring  an  estimated  annual  cost  of  S760  each 
(S8S  far  providing  systems  outage  notices  and  $675 
far  lecoidkeeping  requirements). 

*«*The  estimated  cost  of  $1,730.88  U  derived 
from  an  avenge  of  thirty-six  houn  of  compliance 
time  at  $48.08  par  hour.  The  value  of  compliance 
time  is  estimated  n  fallows:  an  employee  of  a 
broker-dealer  cfaargsd  to  ensure  compliance  with 
Commission  regulations  receives  estimated  annual 
compensation  of  $100,000.  This  compensation  is 
the  equivalent  of  $48.08  per  hour  ($100^0  divided 
by  2,080  peyroll  houn  per  year). 


for  recordkeeping  under  Rule  302  is 
estimated  to  be  $77,889.60  per  year.^^ 

The  Commission  notes  that  it  is 
making  no  material  changes  to  Rule  302 
from  the  Proposing  Release.  The 
collection  of  information  burdens  are 
increasing  slightly  due  to  an  updated 
estimate  of  the  number  of  respondents 
and  not  due  to  any  changes  to  the  rule 
as  proposed. 

H.  Rule  303 

Rule  303  requires  alternative  trading 
systems  registered  as  broker-dealers  to 
preserve  certain  records  produced  under 
Rule  302.  as  well  as  standards  for 
granting  access  to  the  system  and 
records  generated  in  complying  with  the 
systems  capacity,  integrity  and  seciuity 
requirements  fw  alternative  trading 
systems  with  significant  trading  volume. 
Alternative  trading  systems  registered  as 
broker-dealen  are  not  required  to  file 
such  informaticm.  but  merely  to  retain  it 
in  an  organized  maimer  and  make  it 
available  to  the  Commission  upon 
request. 

For  alternative  trading  systrans  that 
choose  to  register  as  a  broker-dealer,  the 
requirements  of  Rule  303  are 
mandatory.  All  records  required  to  be 
made  undBr  Rule  303  are  considered 
confidential  and  are  not  available  to  the 
public.  All  records  required  to  be  made 
imder  the  Rule  are  required  to  be 
preserved  for  three  years,  the  first  two 
years  in  an  easily  accessible  place. 

The  Commission  staff  has  estimated 
that  each  alternative  trading  system  that 
chooses  to  register  as  a  brokiar-dealOT 
will  be  required  to  e^qiend  an  average  of 
four  hours  per  year  to  comply  Mdth  Rule 
303  at  an  average  cost  of  $192.32.«4'  If 
all  forty-five  altwnative  trading  systems 
opt  to  register  as  broker-dealen.  rather 
than  as  exchanges,  the  total  cost  for 
record  preservation  is  estimated  to  be 
$8,654.40  per  year.<^ 

The  Commission  notes  that  it  is 
making  no  material  changes  to  Rule  302 
fiom  the  Proposing  Release.  The 
collection  of  information  burdens  are 
increasing  slightly  due  to  an  updated 
estimate  of  the  number  of  respondents 
and  not  due  to  any  changes  to  the  rule 
as  proposed. 


■4*  This  estimated  cost  of  $77,889.60  is  derived 
from  forty-five  alternative  trading  systems  incurrii^ 
an  aimual  cost  of  $1,730.88  each. 

•«'The  estimated  cost  of  $192.32  is  derived  from 
an  average  of  four  boura  of  compliance  time  at 
$48.06  per  hour.  The  value  of  compliance  time  is 
estimated  as  follows:  An  employee  of  a  broker- 
dealer  charged  to  eiuure  compliance  with 
Commission  regulations  receives  estimated  annual 
compensatioo  of  $100,000.  This  compensation  is 
the  equivalent  of  $48.06  per  hour  ($1004)00  divided 
by  2,080  payroll  houn  per  year). 

•«*ThU  estimated  cost  of  $8,654.40  is  derived 
from  forty-five  alternative  trading  systems  incurring 
an  annual  cost  of  $192.32  each. 


Xm.  Statutory  Anthority 

The  rules  and  rule  amendments  in 
this  release  are  being  adopted  pursuant 
to  15  U.S.C.  78  et  seq.,  particularly 
sections  3(b).  5. 6.  IIA.  15. 17(a).  17(b). 
19.  23(a),  and  36  of  the  Exchange  Act, 
15  U.S.C  78c,  78e,  78f.  78k-l.  78o, 
78q(a),  78q(b),  78si[b),  78w(a),  and 
.78mm. 

LiatofSiibiectt 

17  CFR  Part  202 

Administrative  practice  and 
procedure.  Securities. 

17  CFR  Part  240 

Brokera-dealen,  Fraud.  Issuere, 
Reporting  and  recordkeeping 
requirements.  Securities. 

17  CFR  Part  242 

Securities. 

17  CFR  Part  249 

Reporting  and  recordkeeping 
requirements.  Securities. 

For  the  reasons  set  out  in  the 
preamble.  Title  17,  Chapter  II  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows. 

PART  202-mFORMAL  AND  OTHER 
PROCEDURES 

1.  The  authority  citation  for  part  202 
continues  to  read  in  part  as  follows: 

AuOortty:  15  U.S.C  77s,  77t.  78d-l.  78u. 
78w.  7811(d).  79r.  79t.  77888.  77uuu.  80a-37. 
80a-41, 80b-g,  and  80b-ll.  unless  otherwise 
noted. 

*        •        •        •        • 

2.  Paragraph  (b)  of  S  202.3  is  revised 
to  read  as  follows: 

%202Ji    Prooeeaing of flUngSb 

(a)'  •  • 

(b)(1)  Applications  for  registration  as 
broken,  dealen.  investment  advisen, 
municipal  seciuities  dealen  and 
transfer  agents  are  submitted  to  the 
Office  of  Filings  and  Information 
Services  where  they  are  examined  to 
determine  whether  all  necessary 
information  has  been  supplied  and 
whether  all  required  fjnanr^w) 
statements  and  other  documents  have 
been  furnished  in  proper  form. 
Defective  applications  may  be  returned 
with  a  request  for  correction  or  held 
imtil  anrected  before  being  accepted  as 
a  filing.  The  files  of  the  Commission  and 
other  sources  of  information  are 
considered  to  determine  whether  any 
person  connected  with  the  applicant 
appean  to  have  engaged  in  ac^vities 
which  would  warrant  commencement  of 
proceedings  on  the  question  of  denial  of 
registration.  The  staff  confen  with 
applicants  and  makes  suggestions  in 
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B  ppropriate  cases  for  amendments  and 
sjupplmnental  information.  Where  it 
sippears  appropriate  in  the  public 
pteiest  and  where  a  basis  therefore 

sts,  denial  proceedings  may  be 
istituted.  Within  forty-five  days  of  the 
ate  of  the  filing  of  a  brokerudealer, 
ivestment  adviser  or  municipal 

ities  dealer  application  (or  within 
ch  longer  period  as  to  which  the 
plicant  consents),  the  Commission 
all  by  order  grant  registration  or 
istitute  proceedings  to  determine 
hether  registration  should  be  denied, 
application  for  registration  as  a 
sfer  agent  shall  become  effective 
thin  30  days  after  receipt  of  the 
pplication  (or  within  such  shorter 
period  as  the  Commission  may 
aetermine).  The  Office  of  Filings  and 
|l  [iformation'  Services  is  also  responsible 
i  3r  the  processing  and  substantive 
Examination  of  statements  of  beneficial 
ownership  of  securities  and  changes  in 
nich  ownership  filed  under  the 
jSecurities  Exchange  Act  of  1934,  the 
Wublic  Utility  Holding  Company  Act  of 
1^935,  and  the  Investment  Company  Act 
df  1940,  and  for  the  examination  of 
r  jports  filed  pursuant  to  §  230.144  of 
t  lis  chapter.  ^ 

(2)  Applications  for  registration  as 
I  ational  securities  exchanges,  or 
f  xemption  from  registration  as 
E  xchanges  by  reason  of  such  exchanges' 
1  mited  volume  of  transactions  filed 
\  dth  the  Commission  are  routed  to  the 
Division  of  Market  Regulation,  which 
t  xamines  these  applications  to 
(  etermine  whether  all  necessary 
i  [iformation  has  been  supplied  and 
\  irhether  all  required  financial 
s  tatements  and  other  documents  have 
I  een  furnished  in  proper  form. 
I  lefective  applications  may  be  returned 
\  nth  a  request  for  correction  or  held 
I  ntil  corrected  before  being  accepted  as 
!  filing.  The  files  of  the  Commission  and 
I  ther  sources  of  information  are 
I  onsidered  to  determine  whether  any 
I  erson  connected  with  the  applicant 
G  ppears  to  have  engaged  in  activities 
1  mich  would  warrant  commencement  of 
I  roceedings  on  the  question  of  denial  of 
t  sgistration.  The  staff  confers  with 
E  pplicants  and  makes  suggestions  in 
E  ppropriate  cases  for  amendments  and 
!  upplemental  information.  Where  it 
I  ppears  appropriate  in  the  public 
i  iterest  and  where  a  basis  therefore 
E  xists,  denial  proceedings  may  be 
i  istituted.  Within  90  days  of  the  date  of 
t  le  filing  of  an  application  for 
1  sgistration  as  a  national  securities 
E  xchange,  or  exemption  fit>m 
iisgistration  by  reason  of  such 
Exchanges'  limited  volume  of 
transactions  (or  within  such  longer 


period  as  to  which  the  applicant 
consents),  the  Commission  shall  by 
order  grant  registration,  or  institute 
proceedings  to  determine  whether 
registration  should  be  denied  as 
provided  in  §  240.19(a)(1)  of  this 
chapter. 

PART  240-GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

3.  The  authority  citation  for  part  240 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77c,  77d,  77g,  77j. 
77s.  77Z-2.  77eee.  77ggg,  77nnn.  77sss,  77ttt, 
78c.  78d,  78f,  78i.  78j.  78J-1,  78k,  78k-l.  781, 
78m,  78n,  78o,  78p,  78q,  78s,  78u-5.  78w, 
78x.  78/7(d),  78mm,  79q,  79t,  80a-20.  80a-23. 
80a-29,  80a-37, 80b-3,  80b-4  and  80b-ll, 
unless  otherwise  noted. 
***** 

4.  Section  240.3al-l  is  added  before 
the  undesignated  center  heading 
"Definition  of  'Equity  Security'  as  Used 
in  Sections  12(g)  and  16"  to  read  as 
follows: 

i  240.3al-1  Exemption  from  the  definition 
of  "Exchange"  under  Section  3(a)(1)  of  the 
Act 

(a)  An  organization,  association,  or 
group  of  persons  shall  be  exempt  from 
the  definition  of  the  term  "exchange" 
under  section  3(a)(1)  of  the  Act,  (15 
U.S.C.  78c(a)(l)),  if  such  organization, 
association,  or  group  of  persons: 

(1)  Is  operated  by  a  national  securities 
association; 

(2)  Is  in  compliance  with  Regulation 
ATS,  17  CFR  242.300  through  242.303; 
or 

>    (3)  Pursuant  to  paragraph  (a)  of 
§  242.301  of  Regulation  ATS.  17  CFR 
242.301(a),  is  not  required  to  comply 
with  Regulation  ATS,  17  CFR  242.300 
through  242.303. 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  an  organization, 
association,  or  group  of  persons  shall 
not  be  exempt  under  this  section  fi-om 
the  definition  of  "exchange,"  if: 

(1)  During  three  of  the  preceding  four 
calendar  quarters  such  organization, 
association,  or  group  of  persons  had: 

(i)  Fifty  percent  or  more  of  the  average 
daily  dollar  trading  volume  in  any 
security  and  five  percent  or  more  of  the 
average  daily  dollar  trading  volume  in 
any  class  of  securities:  or 

(ii)  Forty  percent  or  more  of  the 
average  daily  dollar  trading  volume  in 
any  class  of  securities;  and 

(2)  The  Commission  determines,  after 
notice  to  the  organization,  association, 
or  group  of  persons,  and  an  opportunity 
for  such  organization,  association,  or 
group  of  persons  to  respond,  that  such 
an  exemption  would  not  be  necessary  or 
appropriate  in  the  public  interest  or 


consistent  with  the  protection  of 
investors  taking  into  account  the 
requirements  for  exchange  registration 
under  section  6  of  the  Act,  (15  U.S.C. 
78f),  and  the  objectives  of  the  national 
market  system  under  section  llA  of  the 
Act.  (15  U.S.C  78k-l). 

(3)  For  purposes  of  paragraph  (b)  of 
this  section,  each  of  the  following  shall 
be  considered  a  "class  of  securities": 

(i)  Equity  securities,  which  shall  have 
the  same  meaning  as  in  §  240.3all-l; 

(ii)  Listed  options,  which  shall  mean 
any  options  traded  on  a  national 
securities  exchange  or  automated 
facility  of  a  national  securities 
exchange; 

(iii)  Unlisted  options,  which  shall 
mean  any  options  other  than  those 
traded  on  a  national  securities  exchange 
or  automated  facility  of  a  national 
securities^association; 

(iv)  Municipal  securities,  which  shall 
have  the  same  meaning  as  in  section 
3(a)(29)  of  the  Act,  (15  U.S.C. 
78c(a)(29)); 

(v)  Investment  grade  corporatadebt 
securities,  which  shall  mean  any 
security  that: 

(A)  Evidences  a  liability  of  the  issuer 
of  such  security; 

(B)  Has  a  fixed  maturity  date  that  is 
at  least  one  year  following  the  date  of 
issuance: 

(C)  Is  rated  in  one  of  the  four  highest 
ratings  categories  by  at  least  one 
Nationally  Recognized  Statistical 
Ratings  Organization;  and 

(D)  Is  not  an  exempted  security,  as 
defined  in  section  3(a)(12)  of  the  Act, 
(15  U.S.C.  78c{a)(12)); 

(vi)  Non-investment  grade  corporate 
debt  securities,  which  shall  mean  any 
security  that: 

(A)  Evidences  a  liability  of  the  issuer 
of  such  security; 

"  (B)  Has  a  fixed  maturity  date  that  is 
at  least  one  year  following  the  date  of 
issuance; 

(C)  Is  not  rated  in  one  of  the  four 
highest  ratings  categories  by  at  least  one 
Nationally  Recognized  Statistical 
Ratings  C^anization;  and 

(D)  Is  not  an  exempted  security,  as 
defined  in  section  3(a)(12)  of  the  Act, 
(15  U.S.C.  78o); 

(vii)  Foreign  corporate  debt  securities, 
which  shall  mean  any  security  that: 

(A)  Evidences  a  liability  of  the  issuer 
of  such  debt  security; 

(B)  Is  issued  by  a  corporation  or  other 
organization  incorporated  or  organized 
under  the  laws  of  any  foreign  country; 
and 

(C)  Has  a  fixed  maturity  date  that  is 
at  least  one  year  following  the  date  of 
issuance;  and 

(viii)  Foreign  sovereign  debt 
securities,  which  shall  mean  any 
security  that: 
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(A)  Evidences  a  liability  of  the  issuer 
of  such  debt  security; 

(B)  Is  issued  or  guaranteed  by  the 
government  of  a  foreign  coimt^,  any 
political  subdivision  of  a  foreign 
country,  or  any  supranational  entity; 
and 

(C)  Does  not  have  a  maturity  date  of 
a  year  or  less  following  the  date  of 
issuance. 

5.  Section  240.3b-16  is  added  before 
the  undesignated  center  heading 
"Registration  and  Exemption  of 
Exchanges"  to  read  as  follows: 

S24a3b-16    Deflnitfons  of  terms  used  in 
Section  3(a)(1)  of  ttie  Act 

(a)  An  organization,  association,  or 
group  of  persons  shfdl  be  considered  to 
constitute,  maintain,  or  provide  "a 
market  place  or  facilities  for  bringing 
together  purchasers  and  sellers  of 
securities  or  for  otherwise  performing 
with  respect  to  seciirities  the  functions 
commonly  performed  by  a  stock 
exchange,"  as  those  terms  are  used  in 
section  3(a)(1)  of  the  Act,  (15  U.S.C. 
78c(a)(l)),  if  such  organization, 
association,  or  group  of  persons: 

(1)  Brings  together  the  orders  for 
securities  of  multiple  buyers  and  sellers; 
and 

(2)  Uses  established,  non- 
discretionary  methods  (whether  by 
providing  a  trading  facility  or  by  setting 
rules)  under  which  such  orders  interact 
with  each  other,  and  the  buyers  and 
sellers  entering  such  orders  agree  to  the 
terms  of  a  trade. 

(b)  An  organization,  association,  or 
group  of  persons  shall  not  be  considered 
to  constitute,  maintain,  or  provide  "a 
market  place  or  facilities  for  bringing 
together  purchasers  and  sellers  of 
seciuities  or  for  otherwise  performing 
with  respect  to  seciuities  the  functions 
commonly  performed  by  a  stock 
exchange,"  solely  because  such 
organization,  association,  or  group  of 
persons  engages  in  one  or  more  of  the 
following  activities: 

(1)  Routes  orders  to  a  national 
securities  exchange,  a  market  operated 
by  a  national  securities  association,  or  a 
broker-dealer  for  execution;  or 

(2)  Allows  persons  to  enter  orders  for 
execution  against  the  bids  and  offers  of 
a  single  dealer,  and 

(i)  As  an  incidental  part  of  these 
activities,  matches  orders  that  are  not 
displayed  to  any  person  other  than  the 
dealer  and  its  employees;  or 

(ii)  In  the  course  of  acting  as  a  market 
maker  registered  with  a  self-regulatory 
organization,  displays  the  limit  orders  of 
such  market  maker's,  or  other  broker- 
dealer's,  customers;  and 

(A)  Matches  customer  orders  with 
such  displayed  limit  orders;  and 


(B)  As  an  incidental  part  of  its  market 
making  activities,  crosses  or  matches 
orders  that  are  not  displayed  to  any 
person  other  than  the  market  maker  and 
its  employees. 

(c)  For  purposes  of  this  section  the 
term  order  means  any  firm  indication  of 
a  willingness  to  buy  or  sell  a  security, 
as  either  principal  or  agent,  including 
any  bid  or  offer  quotation,  market  order, 
limit  order,  or  other  priced  order. 

(d)  For  the  purposes  of  this  section, 
the  terms  bid  and  offer  shall  have  the 
same  meaning  as  under  §  240.11Acl-l. 

(e)  The  Commission  may 
conditionally  or  unconditionally 
exempt  any  organization,  association,  or 
group  of  persons  from  the  definition  in 
paragraph  (a)  of  this  section. 

6.  Section  240.6a-l  is  amended  by 
revising  the  section  heading  and 
paragraphs  (a)  and  (b)  to  read  as  follows: 

%  240.6a-1    Application  for  registration  as  a 
national  securities  exchange  or  exemption 
from  registration  t»aed  on  limited  volume. 

(a)  An  application  for  registration  as 
a  national  securities  exchange,  or  for 
exemption  from  such  registration  based 
on  limited  voliune,  shall  be  filed  on 
Form  1  (§  249.1  of  this  chapter),  in 
accordance  with  the  instructions 
contained  therein. 

(b)  Promptly  after  the  discovery  that 
any  information  filed  on  Form  1  was 
inacciuBte  when  filed,  the  exchange 
shall  file  with  the  Commission  an 
amendment  correcting  such  inaccuracy. 
*        *        •        *        • 

7.  Section  240.6a-2  is  revised  to  read 
as  follows: 

S  240.68-2    Amendments  to  application. 

(a)  A  national  securities  exchange,  or 
an  exchange  exempted  from  such 
registration  based  on  limited  volume, 
shall  file  an  amendment  to  Form  1, 

(§  249.1  of  this  chapter),  which  shall  set 
forth  the  nature  and  effective  date  of  the 
action  taken  and  shall  provide  any  new 
information  and  correct  any  information 
rendered  inaccurate,  on  Form  1,  (§  249.1 
of  this  chapter),  within  10  days  after  any 
action  is  taken  that  renders  inaccurate, 
or  that  causes  to  be  incomplete,  any  of 
the  following: 

(1)  Information  filed  on  the  Execution 
Page  of  Form  1,  or  amendment  thereto; 
or 

(2)  Information  filed  as  part  of 
Exhibits  C,  F,  G,  H,  J,  K  or  M,  or  any 
amendments  thereto. 

(b)  On  or  before  June  30  of  each  year, 
a  national  securities  exchange,  or  an 
exchange  exempted  from  such 
registration  based  on  limited  volume, 
shall  file,  as  an  amendment  to  Form  1, 
the  following: 


(1)  Exhibits  D  and  I  as  of  the  end  of 
the  latest  fiscal  year  of  the  exchange; 
and 

(2)  Exhibits  K.  M,  and  N,  which  shall 
be  up  to  date  as  of  the  latest  date 
practicable  within  3  months  of  the  date 
the  amendment  is  filed. 

(c)  On  or  before  June  30,  2001  and 
every  3  years  thereafter,  a  national 
securities  exchange,  or  an  exchange 
exempted  from  such  registration  based 
on  limited  volume,  shall  file,  as  an 
amendment  to  Form  1.  complete 
Exhibits  A.  B,  C  and  J.  The  information 
filed  under  this  paragraph  (c)  shall  be 
current  as  of  the  latest  practicable  date, 
but  shall,  at  a  minimum,  be  up  to  date 
within  3  months  as  of  the  date  the 
amendment  is  filed. 

(d)(1)  If  an  exchange,  on  an  annual  or 
more  fi«quent  basis,  publishes,  or 
cooperates  in  the  publication  of,  any  of 
the  information  required  to  be  filed  by 
paragraphs  (b)(2)  and  (c)  of  this  section, 
in  lieu  of  filing  such  information,  an 
exchange  may: 

(i)  Identify  the  publication  in  which 
such  information  is  available,  the  name, 
address,  and  telephone  number  of  the 
person  from  whom  such  publication 
may  be  obtained,  and  the  price  of  such 
publication;  and 

(ii)  Certify  to  the  accuracy  of  such 
information  as  of  its  publication  date. 

(2)  If  an  exchange  keeps  the 
information  required  imder  paragraphs 
(b)(2)  and  (c)  of  this  section  up  to  date 
and  makes  it  available  to  the 
Commission  and  the  pubUc  upon 
request,  in  lieu  of  filing  such 
information,  an  exchange  may  certify 
that  the  information  is  kept  up  to  date 
and  is  available  to  the  Commission  and 
the  pubUc  upon  request. 

(3)  If  the  information  required  to  be 
filed  tmder  paragraphs  (b)(2)  and  (c)  of 
this  section  is  available  continuously  on 
an  Internet  web  site  controlled  by  an 
exchange,  in  lieu  of  filing  such 
information  with  the  Commission,  such 
exchange  may: 

(i)  Indicate  the  location  of  the  Internet 
web  site  where  such  information  may  be 
found;  and 

(ii)  Certify  that  the  information 
available  at  such  location  is  accurate  as 
of  its  date. 

(e)  The  Commission  may  exempt  a 
national  seciuities  exchange,  or  an 
exchange  exempted  fi^m  such 
registration  based  on  limited  volume, 
fit>m  filing  the  amendment  required  by 
this  section  for  any  affiliate  or 
subsidiary  listed  in  Exhibit  C  of  the 
exchange's  application  for  registration, 
as  amended,  that  either: 

(1)  Is  listed  in  Exhibit  C  of  the 
application  for  registration,  as  amended. 


UMI 
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9f  one  or  more  other  national  securities 
Bxchanges;  or 

(2)  Was  an  inactive  subsidiary 
throughout  the  subsidiary's  latest  fiscal 
^ear. 

Any  such  exemption  may  be  granted 
upon  terms  and  conditions  the 
Commission  deems  necessary  or 
appropriate  in  the  public  interest  or  for 
the  protection  of  investors,  provided 
however,  that  at  least  one  national 
peouities  exchange  shall  be  required  to 
pie  the  amendments  required  by  this 
lection  for  an  affiliate  or  subsidiary 
described  in  paragraph  (e)(1)  of  this 
lection. 

8.  Section  240.6a-3  is  revised  to  read 
Bs  follows: 

|24a6e-3    Supplemental  material  to  be 
Hied  by  exchanges. 

(a)(1)  A  national  secvuities  exchange, 
or  an  exchange  exempted  from  such 
registration  based  on  limited  volume, 
ihall  file  with  the  Commission  any 
material  (including  notices,  circulars, 
bulletins,  Usts,  and  periodicals)  issued 
or  made  generally  available  to  members 
of,  or  participants  or  subscribers  to,  the 
exchange.  Such  material  shall  be  filed 
with  the  Commission  within  10  days 
after  issuing  or  making  such  material 
available  to  members,  participants  or 
subscribers. 

(2)  If  the  information  required  to  be 
filed  imder  paragraph  (a)(1)  of  this 
section  is  available  continuously  on  an 
Internet  web  site  controlled  by  an 
exchange,  in  lieu  of  filing  such 
information  with  the  Commission,  such 
exchange  may: 

(i)  Indicate  the  location  of  the  Internet 
web  site  where  such  information  may  be 
found;  and 

(ii)  Certify  that  the  information 
available  at  such  location  is  accurate  as 
of  its  date. 

(b)  Within  15  days  after  the  end  of 
each  calendar  month,  a  national 
seciuities  exchange  or  an  exchange 
exempted  fittm  such  registration  based 
on  limited  volume,  shall  file  a  report 
concerning  the  securities  sold  on  such 
exchange  during  the  calendar  month. 
Such  report  shall  set  forth: 

(1)  The  number  of  shares  of  stock  sold 
and  the  aggregate  dollar  amount  of  such 
stock  sold; 

(2)  The  principal  amoimt  of  bonds 
sold  and  the  aggregate  dollar  amount  of 
such  bonds  sold;  and 

(3)  The  niunber  of  rights  and  warrants 
sold  and  the  aggregate  dollar  amount  of 
such  rights  and  warrants  sold. 

9.  Section  240.1  lAcl-1  is  amended 
by  redesignating  paragraph  (c)(5)(ii)(A) 
as  paragraph  (c)(5)(ii)(A)(7),  paragraph 
(c)(5)(ii)(B),  introductory  text,  as 
paragraph  (c)(5)(ii)(A)(2),  paragraph 


(c)(5)(ii)(B)( I)  as  paragraph 
(c)(5)(ii)(A)(2)(i),  paragraph 
(c)(5)(ii)(B)(2)  as  paragraph 
(c)(5)(ii)(A)(2)(ji),  in  newly  designated 
paragraph  (c)(5)(ii)(A)(2)(jj)  by  removing 
the  period  and  adding  in  its  place  ";  or", 
and  adding  new  paragraph  (c)(5)(ii)(B) 
to  read  as  follows: 


§24ai1Ac1-1 
quotations. 


Dissemination  of 


(c)*  •  • 
(5)*  *  * 
(ii)*  *  * 
(A)(1)*  *  • 

(B)  Is  an  alternative  trading  system 
that: 

(1)  Displays  orders  and  provides  the 
abihty  to  effect  transactions  with  such 
orders  imder  §  242.301(b)(3]  of  this 
chapter;  and 

(2)  Otherwise  is  in  compliance  with 
Regulation  ATS,  §  242.300  through 

§  242.303  of  this  chapter. 
*        •        •        •        • 

10.  Section  240.17a-3  is  amended  by 
adding  paragraph  (a)(16)  to  read  as 
follows: 

§240.17a-3    Records  to  be  made  by  certain 
excliange  members,  brokers  and  dealers. 

(a)  •  •  • 

(16)(i)  The  following  records 
regarding  any  internal  broker-dealer 
system  of  which  such  a  broker  or  dealer 
is  the  sponsor: 

(A)  A  record  of  the  broker's  or  dealer's 
customers  that  have  access  to  an 
internal  broker-dealer  system  sponsored 
by  such  broker  or  dealer  (identifying 
any  affiliations  between  such  customers 
and  the  broker  or  dealer); 

(B)  Daily  summaries  of  trading  in  the 
internal  broker-dealer  system, 
including: 

(1)  Seciuities  for  which  transactions 
have  been  executed  through  use  of  such 
system;  and  . 

(2)  Transaction  volume  (separately 
stated  for  trading  occiuring  during 
hours  when  consolidated  trade 
reporting  facilities  are  and  are  not  in 
operation): 

(i)  With  respect  to  equity  securities, 
stated  in  number  of  trades,  number  of 
shares,  and  total  U.S.  dollar  value; 

(ij)  With  respect  to  debt  seciuities, 
stated  in  total  settlement  value  in  U.S. 
dollars;  and 

(iji)  With  respect  to  other  securities, 
stated  in  number  of  trades,  number  of 
units  of  securities,  and  in  dollar  value, 
or  other  appropriate  commonly  used 
measure  of  value  of  such  securities;  and 

(C)  Time-sequenced  records  of  each 
transaction  effected  through  the  internal 
broker-dealer  system,  including  date 
and  time  executed,  price,  size,  security 


traded,  counterparty  identification 
information,  and  method  of  execution 
(if  internal  broker-dealer  system  allows 
alternative  means  or  locations  for 
execution,  such  as  routing  to  another 
market,  matching  with  limit  orders,  or 
executing  against  the  quotations  of  the 
broker  or  dealer  sponsoring  the  system). 

(ii)  For  purposes  of  paragraph  (a)  of 
this  section,  die  term: 

(A)  Internal  broker-dealer  system 
shall  mean  any  faciUty,  other  than  a 
national  securities  exchange,  an 
exchange  exempt  from  registration 
based  on  limited  volume,  or  an 
alternative  trading  system  as  defined  in 
Regulation  ATS,  %%  242.300  through 
242.303  of  this  chapter,  that  provides  a 
mechanism,  automated  in  full  or  in  part, 
for  collecting,  receiving,  disseminating, 
or  displaying  system  orders  and 
facilitating  agreement  to  the  basic  terms 
of  a  purchase  or  sale  of  a  security 
between  a  customer  and  the  sponsor,  or 
between  two  customers  of  the  sponsor, 
through  use  of  the  internal  broker-dealer 
system  or  through  the  broker  or  dealer 
sponsor  of  such  system; 

(B)  Sponsor  shall  mean  any  broker  or 
dealer  that  organizes,  operates, 
administers,  or  otherwise  directly 
controls  an  internal  broker-dealer 
trading  system  or,  if  the  operator  of  the 
internal  broker-dealer  system  is  not  a 
registered  broker  or  dealer,  any  broker 
or  dealer  that,  pursuant  to  contract, 
affiliation,  or  other  agreement  with  the 
system  operator,  is  involved  on  a  regular 
basis  with  executing  transactions  in 
connection  with  use  of  the  internal 
broker-dealer  system,  other  than  solely 
for  its  own  account  or  as  a  customer 
with  access  to  the  internal  broker-dealer 
system;  and 

(C)  System  order  means  any  order  or 
other  communication  or  indication 
submitted  by  any  customer  with  access 
to  the  internal  broker-dealer  system  for 
entry  into  a  trading  system  announcing 
an  interest  in  purchasing  or  selling  a 
security.  The  term  "system  order"  does 
not  include  inquiries  or  indications  of 
interest  that  are  not  entered  into  the 
internal  broker-dealer  system. 

11.  Section  240.17a-4  is  amended  by 
revising  paragraph  (b)(1)  and  adding 
paragraph  (b)(10)  to  read  as  follows: 

S24ai7a-«.    Records  to  be  preserved  by 
certain  excfiange  members,  brokers  and 


(b)*  •  * 

(1)  All  records  required  to  be  made 
pursuant  to  paragraphs  (a)(4),  (a)(6), 
(a)(7),  (a)(8),  (a)(9),  and  (a)(10)  of 
§240.17a-3. 
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(10)  All  notices  relating  to  an  internal 
broker-dealer  system  provided  to  the 
customers  of  the  broker  or  dealer  that 
sponsors  such  internal  broker-dealer 
system,  as  defined  in  paragraph 
(a)(16)(u)(A)  of  §  240.17a-3.  Notices, 
whether  written  or  communicated 
through  the  internal  broker-dealer 
trading  system  or  other  automated 
means,  shall  be  preserved  under  this 
paragraph  (b)(10)  if  they  are  provided  to 
all  customers  with  access  to  an  internal 
broker-dealer  system,  or  to  one  or  more 
classes  of  customers.  Examples  of 
notices  to  be  preserved  under  this 

f>aragraph  (b)(10)  include,  but  are  not 
imited  to,  notices  addressing  hours  of 
system  operations,  system  malfunctions, 
changes  to  system  procedures, 
maintenance  of  hardware  and  software, 
and  instructions  pertaining  to  access  to 
the  internal  broker-dealer  system. 


f240.17a-23    [RMTiovad] 

12.  Section  240.17a-23  is  removed 
and  reserved. 

13.  Section  240.19b-5  is  added  to 
read  as  follows: 

1 240.19b-6    Temporary  exemption  from 
the  filing  r«c|uii«<n*nts  of  Section  19<b)  of 
dMAct 

Preliminary  Notes 

1.  The  following  section  provides  for 
a  temporary  exemption  from  the  rule 
filing  requirement  for  self-regulatory 
organizations  that  file  proposed  rule 
changes  concerning  the  operation  of  a 
pilot  trading  system  pursuant  to  section 
19(b)  of  the  Act  (15  U.S.C.  78s(b),  as 
amended).  All  other  requirements  under 
the  Act  that  are  applicable  to  self- 
regulatory  organizations  continue  to 


apply. 
2.  The 


2.  The  disclosures  made  pursuant  to 
the  provisions  of  this  section  are  in 
addition  to  any  other  applicable 
discloeure  requirements  under  the 
federal  seciirities  laws. 

(a)  For  purposes  of  this  section,  the 
term  specialist  means  any  member 
subject  to  a  requirement  of  a  self- 
regulatory  oT^ganization  that  such 
member  regularly  maintain  a  market  in 
a  particular  security. 

(b)  For  purposes  of  this  section,  the 
term  trading  system  means  the  rules  of 
a  self-r^ulatory  organization  that: 

(1)  Determine  how  the  orders  of 
multiple  buyers  and  sellers  are  brought 
together;  and 

(2)  Establish  non-discretionary 
methods  under  which  such  orders 
interact  with  each  other  and  under 
which  the  buyers  and  sellers  entering 
such  orders  agree  to  the  terms  of  trade. 

(c)  For  purposes  of  this  section,  the 
term  pilot  trading  system  shall  mean  a 


trading  system  operated  by  a  self- 
regulatory  organization  that  is  not 
substantially  similar  to  any  trading 
system  or  pilot  trading  system  operated 
by  such  self-regulatory  organization  at 
any  time  during  the  preceding  year,  and 
that: 

(l)(i)  Has  been  in  operation  for  less 
than  two  years; 

(ii)  Is  independent  of  any  otiier 
trading  system  operated  by  such  self- 
regulatory  organization  that  has  been 
approved  by  the  Commission  pursuant 
to  section  190})  of  the  Act,  (15  U.S.C. 
78s(b)); 

(iii)  With  respect  to  each  security 
traded  on  such  pilot  trading  system, 
during  at  least  two  of  the  last  four 
consecutive  calendar  months,  has 
traded  no  more  than  5  percent  of  the 
average  daily  trading  volume  of  such 
security  in  the  United  States;  and 

(iv)  With  respect  to  all  securities 
traded  on  such  pilot  trading  system, 
during  at  least  two  of  the  last  four 
consecutive  calendar  months,  has 
traded  no  more  than  20  percent  of  the 
average  daily  trading  volume  of  all 
trading  systems  operated  by  such  self- 
regulate^  organization;  or 

T2)(i)  ms  been  in  operation  for  less 
than  two  years; 

(ii)  Witn  respect  to  each  security 
traded  on  such  pilot  trading  system, 
during  at  least  two  of  the  last  four 
consecutive  calendar  months,  has 
traded  no  more  than  1  percent  of  the 
average  daily  trading  volume  of  such 
security  in  the  United  States;  and 

(iii)  With  respect  to  all  securities 
traded  on  such  pilot  trading  system, 
during  at  least  two  of  the  last  four 
consecutive  calendar  months,  has 
traded  no  more  than  20  percent  of  the 
average  daily  trading  volume  of  all 
trading  systems  operated  by  such  self- 
reeulaton  organization;  or 

T3)(i)  ms  been  in  operation  for  less 
than  two  years;  and 

(ii)(A)  Satisfied  the  definition  of  pilot 
trading  system  under  paragraph  (c)(1)  of 
this  section  no  more  than  60  days  ago, 
and  continues  to  be  independent  of  any 
other  trading  system  operated  by  such 
self-regulatory  organization  that  has 
been  approved  by  the  Commission 
pursuant  to  section  19(b)  of  the  Act,  (15 
U.S.C.  78s(b));  or 

(B)  Satisfied  the  definition  of  pilot 
trading  system  imder  paragraph  (c)(2)  of 
this  section  no  more  than  60  days  ago. 

(d)  A  pilot  trading  system  shall  be 
deemed  independent  of  any  other 
trading  system  operated  by  a  self- 
regulatory  oraanization  if: 

(1)  Sucn  pilot  trading  system  trades 
seciuities  other  than  the  issues  of 
securities  that  trade  on  any  other  trading 
system  operated  by  such  self-regulatory 


organization  that  has  been  approved  by 
the  Commission  pursuant  to  section 
19(b)  of  the  Act,  (15  U.S.C.  78s(b)); 

(2)  Such  pilot  trading  system  does  not 
operate  during  the  same  trading  hours 
as  any  other  trading  system  operated  by 
such  self-regulatory  organization  that 
has  been  approved  by  the  Commission 
pursuant  to  section  19(b)  of  the  Act,  (15 
U.S.C.  78s(b));  or 

(3)  No  specialist  or  market  maker  on 
any  other  trading  system  operated  by 
such  self-regulatory  organization  that 
has  been  approved  by  the  Commission 
pursuant  to  section  19(b)  of  the  Act.  (15 
U.S.C.  78s(b)),  is  permitted  to  effect 
transactions  on  the  pilet  trading  system 
in  securities  in  which  they  are  a 
specialist  or  market  maker. 

(e)  A  self-regulatory  organization  shall 
be  exempt  temporarily  from  the 
requireinent  under  section  19(b)  of  the 
Act,  (15  U.S.C.  78s(b)),  to  submit  on 
Form  19b-4, 17  CFR  249.819,  proposed 
rule  changes  for  establishing  a  pilot 
trading  system,  if  the  self-regulatory 
organization  complies  with  the 
following  requirements: 

(1)  Form  PILOT.  The  self-regulatory 
organization:  

(i)  Files  Part  I  of  Form  PILOT,  17  CFR 
249.821,  in  accordance  with  the 
instructions  therein,  at  least  20  days 
prior  to  commencing  operation  of  the 
pilot  trading  system; 

(ii)  Files  an  amendment  on  Part  I  of 
Form  PILOT  at  least  20  days  prior  to 
implementing  a  material  change  to  the 
operation  of  the  pilot  trading  system; 
and 

(iii)  Files  a  quarterly  report  on  Part  II 
of  Form  PILOT  within  30  calendar  days 
after  the  end  of  each  calendar  quarter  in 
which  the  market  has  operated  after  the 
effective  date  of  this  section. 

(2)  Fojr  access. 

(i)  The  self-regulatory  oi^anization  ^ 
has  in  place  written  rules  to  ensure  that 
all  members  of  the  self-regulatory 
organization  have  bir  access  to  the  pilot 
trading  system,  and  that  information 
regarding  orders  on  the  pilot  trading 
system  is  equally  available  to  all 
members  of  the  self-regulatory 
organization  with  access  to  such  pilot 
tracing  system. 

(ii)  Notwithstanding  the  requirement 
in  paragraph  (e)(2)(i)  of  this  section,  a 
specialist  on  the  pilot  trading  system 
may  have  preferred  access  to 
information  regarding  orders  that  it 
represents  in  its  capacity  as  specialist. 

(iii)  The  rules  establisned  by  a  self- 
regulatory  organization  piirsuant  to 
paragraph  (e)(2)(i)  of  this  section  will  be 
considered  rules  governing  the  pilot 
trading  system  for  purposes  of  the 
temporary  exemption  under  this 
section. 
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(3)  Trading  rules  and  procedures  and 
listing  standards. 

(i)  The  self-regulatory  oiganization 
has  in  place  written  trading  rules  and 
procedures  and  listing  standards 
necessary  to  operate  the  pilot  trading 
system. 

(ii)  The  rules  established  by  a  self- 
regulatory  organization  pursuant  to 
paragraph  (e)(3)(i)  of  this  section  will  be 
considered  rules  governing  the  pilot 
trading  system  for  purposes  of  the 
temporary  exemption  under  this 
section. 

(4)  Surveillance.  The  self-regulatory 
organization  establishes  internal 
procedures  for  the  effective  surveillance 
of  trading  activity  on  the  self-regulatory 
organization's  pilot  trading  system. 

(5)  Clearance  and  settlement.  The 
self-regulatory  organization  establishes 
reasonable  clearance  and  settlement 
procedures  for  transactions  effected  on 
the  self-regulatory  organizations  pilot 
trading  system. 

(6)  Types  of  securities.  The  self- 
regulatory  organization  permits  to  trade 
on  the  pilot  trading  system  only 
seciuities  registered  imder  section  12  of 
the  Act,  (15  U.S.C.  787). 

(7)  Activities  of  specialists. 

(i)  The  self-regulatory  organization 
does  not  permit  any  member  to  be  a 
specialist  in  a  seciuity  on  the  pilot 
trading  system  and  a  specialist  in  a 
security  on  a  trading  system  operated  by 
such  self-regulatory  organization  that 
has  been  approved  by  the  Commission 
pursuant  to  section  19(b)  of  the  Act.  (15 
U.S.C.  78s(b)),  or  on  anc^er  pilot 
trading  system  operated  by  such  self- 
regulatory  organization,  if  such 
securities  are  related  seciuities,  except 
that  a  member  may  be  a  specialist  in 
related  securities  diat  the  Commission, 
upon  application  by  the  self-regulatory 
organization,  later  determines  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors; 

(ii)  Notwithstanding  paragraph 
(e)(7)(i)  of  this  section,  a  seLF-regulatory 
organizaticm  may  permit  a  member  to  be 
a  specialist  in  any  security  on  a  pilot 
trading  system,  if  the  pilot  trading 
system  is  operated  during  trading  hours 
diffnent  from  the  trading  hours  of  the 
trading  system  in  which  such  member  is 
a  specialist 

(lii)  For  purposes  of  paragraph  (e)(7) 
of  this  section,  the  term  related 
securities  means  ai^  two  securities  in 
which: 

(A)  The  value  of  one  security  is 
determined,  in  whole  or  significant  part, 
by  the  performance  of  the  other  security; 
or 

(B)  The  value  of  both  securities  is 
detennined,  in  whole  or  significant  part. 


by  the  performance  of  a  third  security, 
combination  of  securities,  index, 
indicator,  interest  rate  or  other  common 
factor. 

(8)  Examinations,  inspections,  and 
investigations.  The  self-regulatory 
organization  cooperates  with  the 
examination,  inspection,  or 
investigation  by  die  Commission  of 
transactions  effected  on  the  pilot  trading 
system. 

(9)  Recordkeeping.  The  self-regulatory 
organization  shall  retain  at  its  principal 
place  of  business  and  make  available  to 
Commission  staff  for  inspection,  all  the 
rules  and  procediues  relating  to  each 
pilot  trading  system  operating  pursuant 
to  this  section  for  a  period  of  not  less 
than  five  yeare,  the  first  two  yeara  in  an 
easily  accessible  place,  as  prescribed  in 
§  240.1 7a-l. 

(10)  Public  availability  of  pilot  trading 
system  rules.  The  self-regulatory 
organization  makes  publicly  available 
all  trading  rules  and  procedures, 
including  those  established  nadet 
paragraphs  (e)(2)  and  (e)(3)  of  this 
section. 

(11)  Every  notice  or  amendment  filed 
pursuant  to  this  paragraph  (e)  shall 
constitute  a  "report"  within  the 
meaning  of  sections  llA,  17(a),  18(a), 
and  32(a),  (15  U.S.C.  78k-l,  78q(a), 
78r(a),  and  78ff(a)),  and  any  other 
applicable  provisions  of  the  Act.  All 
notices  or  reports  filed  pursuant  to  ibis 
paragraph  (e)  shall  be  deemed  to  be 
confidential  until  the  pilot  trading 
system  commences  operation. 

(f)(l)A  self-regulatory  organization 
shall  request  Commission  approval, 
pursuant  to  section  19(b)(2)  of  the  Act, 
(15  U.S.C.  78s(b)(2)),  for  any  rule  change 
relating  to  the  operation  of  a  pilot 
trading  system  by  submitting  Form  19b- 
4, 17  CFR  249.819,  no  later  than  two 
years  after  the  commencement  of 
operation  of  such  pilot  trading  system, 
or  shall  cease  operation  of  the  pilot 
tradii^  system. 

(2)  Simidtaneous  with  a  request  for 
Commission  approval  piusuant  to 
section  19(b)(2)  of  the  Act,  (15  U.S.C.     . 
78s(b)(2)),  a  seff-regulatory  organization 
may  roquet  Commission  approval 
pursuant  to  section  19(b)(3)(A)  of  the 
Act,  (IS  U.S.C  78s(b)(3)(A)).  for  any 
rule  change  relating  to  the  operation  of 
a  pilot  trading  system  by  submitting 
Form  1^-4, 17  CFR  249.819,  effective 
immediate  upon  filing,  to  continue 
operations  of  such  trading  system  for  a 
period  not  to  exceed  six  months. 

(g)  Notwithstanding  paragraph  (e)  of 
this  section,  rule  changes  with  respect 
to  pilot  trading  systems  operated  by  a 
self-regulatory  oiganization  shall  not  be 
exnnpt  bom  the  rule  filing 
requirements  of  section  19(b)(2)  of  the 


Act,  (15  U.S.C.  78s(b)(2)),  if  the 
Commission  determines,  after  notice  to 
the  SRO  and  opportunity  for  the  SRO  to 
respond,  that  exemption  of  such  rule 
changes  is  not  necessary  or  appropriate 
in  the  pubUc  interest  or  consistent  with 
the  protection  of  investors. 

PART  242— AEQULATIONS  M  AND 
ATS 

14.  The  authority  citation  for  part  242 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  77g.  77q(a),  778(a), 
78b.  78c,  78i(a).  78j,  78k-l(c),  78/,  78m. 
78mm.  78n,  78o(b).  78o(c),  78o(g),  78q(a). 
78q(b).  78q(h),  78w(a).  78dd-l,  808-23,  80a- 
29,  and  80a-37. 

15.  The  part  heading  for  part  242  is 
revised  as  set  forth  above. 

16.  Part  242  is  amended  by  adding 
Regulation  ATS.  §§  242.300  through 
242.303  to  read  as  follows: 

Regulation  ATS— AhematiTe  Tradii^ 

SytttBBtM 

Sec. 

242.300  Definitions. 

242.301  Requirements  for  alternative 
trading  systems. 

242.302  Recordkeeping  requirements  for 
alternative  trading  systems. 

242.303  Record  preservation  requirements 
for  alternative  trading  systems. 

Regulation  ATS — ^Ahemative  Trading 
Systems 

Prelimiiuiy  Notes 

1.  An  alternative  trading  system  is  required 
to  comply  with  the  requirements  in  this 
Regulation  ATS,  unless  such  alternative 
trading  system: 

(a)  Is  registered  as  a  national  securities 
exchange; 

(b)  Is  exempt  from  registration  as  a  national 
securities  exchange  based  on  the  limited 
volume  of  transactions  effected  on  the 
alternative  trading  system;  or 

(c)  Trades  only  government  securities  and 
certain  other  related  instruments. 

All  alternative  trading  systems  must 
comply  with  the  antifraud,  antimanipulation, 
and  other  applicable  provisions  of  the  federal 
securities  laws. 

2.  The  requirements  imposed  upon  an 
alternative  trading  system  by  Regulation  ATS 
are  in  addition  to  any  requirements 
applicable  to  broker-dealers  registered  under 
section  IS  of  the  Act.  (15  U.S.C  78o). 

3.  An  alternative  trading  system  must 
comply  with  any  applicable  state  law  relating 
to  this  ofilBr  or  sale  of  securities  or  the 
registration  or  regulation  of  persons  or 
entities  efifocting  transactions  in  securities. 

4.  The  disclosures  made  pursuant  to  the 
provisirau  of  this  section  are  in  addition  to 
any  other  disdonue  requirements  under  the 
federal  seouities  laws. 


f242J00 

For  purposes  of  this  section,  the 
following  definitions  shall  apply: 
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(a)  Aitemative  trading  system  means 
any  organization,  association,  person, 
group  of  persons,  or  system: 

(1)  That  constitutes,  maintains,  or 
provides  a  market  place  or  facilities  for 
bringing  together  purchasers  and  sellers 
of  securities  or  for  otherwise  performing 
with  respect  to  securities  the  functions 
commonly  performed  by  a  stock 
exchange  within  the  meaning  of 

§  240.3b-16  of  this  chapter;  and 

(2)  That  does  not: 

(i)  Set  rules  governing  the  conduct  of 
subscribers  other  than  tiie  conduct  of 
such  subscribers'  trading  on  such 
organization,  association,  person,  group 
of  persons,  or  system;  or 

(ii)  Discipline  subscribers  other  than 
by  exclusion  from  trading. 

(b)  Subscriber  means  any  person  that 
has  entered  into  a  contractual  agreement 
with  an  aitemative  trading  system  to 
access  such  aitemative  trading  system 
for  the  piupose  of  effecting  transactions 
in  seciuities  or  submitting, 
disseminating,  or  displaying  orders  on 
such  aitemative  trading  system, 
including  a  customer,  member,  user,  or 
participant  in  an  aitemative  trading 
system.  A  subscriber,  however,  shall  not 
include  a  national  securities  exchange 
or  national  securities  association. 

(c)  Affiliate  of  a  subscriber  means  any 
person  that,  directly  or  indirectly, 
controls,  is  under  common  control  with, 
or  is  controlled  by,  the  subscriber, 
including  any  employee. 

(d)  Debt  security  shall  mean  any 
security  other  than  an  equity  security,  as 
defined  in  §  240.3all-l  of  this  chapter, 
as  well  as  non-participatory  preferred 
stock. 

(e)  Order  means  any  firm  indication  of 
a  iwillingness  to  buy  or  sell  a  security,  ' 
as  either  principal  or  agent,  including 
any  bid  or  offer  quotation,  market  order, 
limit  order,  or  other  priced  order. 

■  (f)  Controy  means  the  power,  directly 
or  indirectly,  to  direct  the  management 
or  policies  of  an  alternative  trading 
system,  whether  through  ownership  of 
securities,  by  contract,  or  otherwise.  A 
person  is  presumed  to  control  an 
aitemative  trading  system,  if  that 
person: 

(1)  Is  a  director,  general  partner,  or 
officer  exercising  executive 
responsibility  (or  having  similar  status 
or  performing  similar  functions); 

(2)  Directly  or  indirectly  has  the  right 
to  vote  25  percent  or  more  of  a  class  of 
voting  seciuity  or  has  the  power  to  sell 
or  direct  the  sale  of  25  percent  or  more 
of  a  class  of  voting  securities  of  the 
aitemative  trading  system;  or 

(3)  In  the  case  of  a  partnership,  has 
contributed,  or  has  the  right  to  receive 
upon  dissolution,  25  percent  or  more  of 


the  capital  of  the  aitemative  trading 
system. 

(g)  Covered  security  shall  have  the 
meaning  provided  in  §  240.1lAcl- 
1(a)(6)  of  this  chapter,  provided, 
howfever,  that  a  debt  or  convertible  debt 
security  shall  not  be  deemed  a  covered 
security  for  purposes  of  Regulation  ATS. 

(h)  Effective  transaction  reporting 
plan  shall  have  the  meaning  provided  in 
§  240.11Aa3-l(a)(3)  of  this  chapter. 

(i)  Exchange  maricet  maker  shall  have 
the  meaning  provided  in  §  240.1lAcl- 
1(a)(9)  of  this  chapter. 

(j)  ore  market  maker  shall  have  the 
meaning  provided  in  §  240.11Acl- 
l(a)(13)  of  this  chapter. 

(k)  Investment  grade  corporate  debt 
security  shall  mean  any  security  that: 

(1)  Evidences  a  liability  of  the  issuer 
of  such  security; 

(2)  Has  a  fixed  maturity  date  that  is  at 
least  one  year  following  the  date  of 
issuance; 

(3)  Is  rated  in  one  of  the  four  highest 
ratings  categories  by  at  least  one 
Nationally  Recognized  Statistical 
Ratings  C^anization;  and 

(4)  Is  not  an  exemptCKi  security,  as 
defined  in  section  3(a)(12)  of  the  Act  (15 
U.S.C.  78c(a)(12)). 

(1)  Non-investment  grade  corporate 
debt  security  shall  mean  any  security 
that: 

(1)  Evidences  a  liability  of  the  issuer 
of  such  security; 

(2)  Has  a  fixed  maturity  date  that  is  at 
least  one  year  following  the  date  of 
issuance; 

(3)  Is  not  rated  in  one  of  the  four 
highest  ratings  categories  by  at  least  one 
Nationally  Recognized  Statistical 
Ratings  Organization;  and 

(4)  Is  not  an  exempted  security,  as 
defined  in  section  3(a)(12)  of  the  Act  (15 
U.S.C.  78c(a)(12)). 

(m)  Commercial  paper  shall  mean  any 
note,  draft,  or  bill  of  exchange  which 
arises  out  of  a  current  transaction  or  the 
proceeds  of  which  have  been  or  are  to 
be  used  for  current  transactions,  and 
which  has  a  matiuity  at  the  time  of 
issuance  of  not  exceeding  nine  months, 
exclusive  of  days  of  grace,  or  any 
renewal  thereof  the  maturity  of  which  is 
likewise  limited.   > 

§242.301    RequlwwnteforaHBmrtlve 
tftBdhiQ  systMiw. 

(a)  Scope  of  section.  An  aitemative 
trading  system  shall  comply  with  the 
requirements  in  paragraph  (b)  of  this 
section,  unless  such  aitemative  trading 
system: 

(1)  Is  registered  as  an  exchange  under 
section  6  of  the  Act.  (15  U.S.C.  78f); 

(2)  Is  exempted  by  the  Commission 
&t>m  registration  as  an  exchange  based 
on  the  limited  voliune  of  transactions 
effected; 


(3)  Is  operated  by  a  national  securities 
association; 

(4)(i)  Is  registered  as  a  broker-dealer 
under  sections  15(b)  or  15C  of  the  Act 
(15  U.S.C.  78o(b),  and  78o-5).  or  is  a 
bank,  and 

(ii)  Limits  its  seciuities  activities  to 
the  following  instruments: 

(A)  Government  securities,  as  defined 
in  section  3(a)(42)  of  the  Act.  (15  U.S.C. 
78c(a)(42)); 

(B)  Repurchase  and  reverse 
repimdiase  agreements  solely  involving 
securities  included  within  paragraph 
(a)(4)(ii)(A)  of  this  section; 

(C)  Any  put.  call,  straddle,  option,  or 
privilege  on  a  government  security, 
other  than  a  put,  call,  straddle,  option, 
or  privilege  Uiat: 

(1)  Is  traded  on  one  or  more  national 
securities  exchanges;  or 

(2)  For  which  quotations  are 
disseminated  through  an  automated 
quotation  system  operated  by  a 
rerastered  seciuities  association;  and 

CD)  Commercial  paper. 

(5)  Is  exempted,  conditionally  or 
unconditionally,  by  Commission  order, 
after  application  by  such  aitemative 
trading  system,  fiom  one  or  more  of  the 
requirements  of  paragraph  (b)  of  this 
section.  The  Commission  will  grant 
such  exemption  only  after  determining 
that  such  an  order  is  consistent  with  the 
public  interest,  the  protection  of 
investora,  and  the  removal  of 
impediments  to,  and  perfection  of  the 
mechanisms  of,  a  national  market 
system. 

(b)  Requirements.  Every  aitemative 
trading  system  subject  to  this  Regulation 
ATS,  pursuant  to  paragraph  (a)  of  this 
section,  shall  comply  with  the 
requirements  in  this  paragraph  (b). 

(1)  Broker-dealer  registration,  llie 
aitemative  trading  system  shall  register 
as  a  broker-dealer  imder  section  15  of 
the  Act.  (15  U.S.C.  78o). 

(2)  Notice,  (i)  The  aitemative  trading 
system  shall  file  an  initial  operation 
report  on  Form  ATS.  §  249.637  of  this 
chapter,  in  accordance  with  the 
instructions  therein,  at  least  20  days 
prior  to  commencing  operation  as  an 
aitemative  trading  system,  or  if  the 
aitemative  trading  system  is  operating 
as  of  April  21, 1999.  no  later  than  May 
11. 1999. 

(ii)  The  aitemative  trading  system 
shaU  file  an  amendment  on  Form  ATS 
at  least  20  calendar  days  prior  to 
implementing  a  material  change  to  the 
operation  of  the  aitemative  trading 
system. 

(iii)  If  any  information  contained  in 
the  initial  operation  report  filed  under 
paragraph  (b)(2)(i)  of  this  section 
becomes  inacciuate  for  any  reason  and 
has  not  been  previously  reported  to  the 


Commission  as  an  amendment  on  Form 
ATS,  the  cdternative  trading  system 
shall  file  an  amendment  on  Fonn  ATS 
correcting  such  information  within  30 
calendar  days  after  the  end  of  each 
calendar  quarter  in  which  the 
alternative  trading  system  has  operated. 

(iv)  The  alternative  trading  system 
shall  promptly  file  an  amendment  on 
Form  ATS  correcting  information 
previously  reported  on  Form  ATS  after 
discovery  that  any  information  filed 
imder  paragraphs  (b)(2)(i),  (ii)  or  (iii)  of 
this  section  was  inaccurate  when  filed. 

(v)  The  alternative  trading  system 
shall  promptly  file  a  cessation  of 
operations  report  on  Form  ATS  in 
accordance  with  the  instructions  therein 
upon  ceasing  to  operate  as  an  alternative 
trading  system. 

(vi)  Every  notice  or  amendment  filed 
pursuant  to  this  paragraph  (b)(2)  shall 
constitute  a  "report"  within  the 
meaning  of  secticms  llA,  17(a).  18(a), 
and  32(a),  (15  U.S.C.  7^-1,  78q(a). 
78r(a),  and  78{E[a)),  and  any  odier 
applicable  provisions  of  the  Act. 

(vii)  The  reports  provided  for  in 
paragraph  (b)(2)  of  this  section  shall  be 
omsidered  filed  upon  receipt  by  the 
Division  of  Mari»t  Regulation.  Stop  10- 
2,  at  the  Commission's  principal  office 
in  Washington,  DC  Duplicate  originals 
of  the  reports  provided  for  in  paragraphs 
0>)(2)(i)  through  (v)  of  this  sec^on  must 
be  filed  with  surveillance  personnel 
designated  as  such  by  any  self- 
regulatory  oiganization  that  is  the 
dMignated  examining  authority  for  the 
alternative  trading  system  pursuant  to 
§  240.17d-l  of  this  chapter 
simultaneously  with  filing  with  the 
Commission.  Duplicates  of  the  reports 
required  by  paragraph  (b)(9)  of  this 
section  shall  be  provided  to  surveillance 
personnel  of  sudi  self-regulatory 
authority  upon  request  All  reports  filed 
pursuant  to  this  paragraph  (b)(2)  and 
paragraph  (b)(9)  of  this  section  shall  be 
deemed  confidential  when  filed. 

(3)  Order  display  caid  execution 
access,  (i)  An  alternative  trading  system 
shall  comply  with  the  requirements  set 
forth  in  paragraph  (b)(3)(ii)  of  this 
section,  with  nspecX  to  any  covered 
security  in  v^db  the  alternative  trading 
system: 

(A)  Displays  subscriber  orders  to  any 
person  ((rther  than  alternative  trading 
system  employees);  and 

(B)  During  at  least  4  of  the  preceding 
6  calendar  months,  had  an  average  daily 
trading  volmne  of  5  percent  or  more  of 
the  aggregate  average  daily  share 
volume  for  such  covered  security  as 
reported  by  an  effective  transaction 
reporting  plan  or  disseminated  through 
an  automated  quotation  system  as 


described  in  section  3(a)(51)(A)(ii)  of  the 
Act,  (15  U.S.C.  78c(a)(51)(A)(u)). 

(ii)  Such  alternative  trading  system 
shall  provide  to  a  national  securities 
exchange  or  national  securities 
association  the  prices  and  sizes  of  the 
orders  at  the  highest  buy  price  and  the 
lowest  sell  price  for  sudi  covered 
security,  displayed  to  more  than  aae 
person  in  the  alternative  tnding  system, 
for  inclusion  in  the  quotation  data  made 
available  by  the  exchange  or  association 
to  quotation  vendors  pursuant  to 
§  240.1  lAcl-1  of  this  chapter. 

(iii)  With  respect  to  any  order 
displayed  pursiiant  to  paragraph 
(b)(3)(ii)  of  this  section,  an  alternative 
trading  system  shall  provide  to  any 
broker-dealer  that  has  access  to  the 
national  securities  exchange  or  national 
securities  association  to  which  the 
alternative  trading  system  provides  the 
prices  and  sizes  of  displayed  orders 
pursuant  to  paragraph  (b)(3)(ii)(A)  of 
this  section,  the  ability  to  effect  a 
transaction  with  such  orders  that  is: 

(A)  Equivalent  to  the  ability  of  such 
broker-dealer  to  effect  a  transaction  with 
other  orders  displayed  on  the  exchange 
or  by  the  association;  and 

(B)  At  the  price  of  the  highest  priced 
buy  order  or  lowest  priced  sell  order 
displayed  for  the  lesser  of  the 
cumulative  size  of  such  priced  orden 
entered  therein  at  such  price,  or  the  size 
of  the  execution  soiight  by  such  broker- 
dealw. 

(4)  Fees.  The  alternative  trading 
system  shall  not  charge  any  fee  to 
broker-dealers  that  access  the  alternative 
trading  system  throu^  a  naticmal 
securities  exchange  or  national 
securities  association,  that  is 
inconsistent  with  equivalent  access  to 
the  alternative  trading  system  required 
by  paragraph  (bK3)(iv)  of  this  section.  In 
addititm,  if  the  national  securities 
exchange  or  national  securities 
association  to  which  an  alternative 
trading  system  provides  the  prices  and 
sizes  of  orden  under  paragraphs 
(b)(3)(ii)  and  (b)(3)(iii)  of  this  section 
e^abUshes  ndes  designed  to  assxue 
consistency  with  standards  for  access  to 
quotations  displayed  on  such  national 
securities  exchange,  or  the  maricet 
operated  by  such  national  securities 
association,  the  alternative  trading 
system  shaU  not  diaige  any  fee  to 
members  that  is  contrary  to.  that  is  not 
disclosed  in  the  manner  required  by,  or 
that  is  inconsistent  with  any  standard  of 
equivalent  access  established  by  such 
nUes. 

(5)  Fair  access,  (i)  An  alternative 
trading  system  shall  comply  with  the 
requirements  in  paragraph  (b)(5)(ii)  of 
this  section,  if  during  at  least  4  of  the 


preceding  6  calendar  months,  such 
alternative  trading  system  had: 

(A)  With  respect  to  any  covered 
security,  20  percent  or  more  of  the 

^average  daily  voliune  in  that  security 
reported  by  an  efiiective  transaction 
reporting  plan  or  disseminated  through 
an  automated  quotation  system  as 
described  in  section  3(a)(Sl)(A)(ii)  of  the 
Act  (15  U.S.C.  78c(a)(51)(A)(ii)); 

(B)  With  respect  to  an  equity  security 
that  is  not  a  covered  security  and  for 
which  transactions  are  reported  to  a 
self-regulatory  organization,  20  percent 
or  more  of  the  average  daily  volume  in 
that  security  as  calculated  by  the  self- 
regulatory  organization  to  which  sudi 
transactions  are  reported; 

(C)  With  respect  to  municipal 
seciuities,  20  percent  or  more  of  the 
average  daily  volume  traded  in  the 
United  States: 

(D)  With  respect  to  investment  grade 
corporate  debt,  20  percent  or  more  of 
the  average  daily  volume  traded  in  the 
United  States; 

(E)  With  respect  to  non-investment 
grade  corporate  debt,  20  percent  or  more 
of  the  average  daily  volume  traded  in 
the  United  States. 

(ii)  An  alternative  trading  system 
shall: 

(A)  Establish  Mrritten  standards  for 
granting  access  to  trading  on  ita  system; 

(B)  Not  unreasonably  prohibit  or  limit 
any  person  in  respect  to  access  to 
services  offered  by  such  alternative 
tnding  system  by  applying  the 
standards  established  under  paragraph 
(b)(5)(ii)(A)  of  this  section  in  an  unfair 
or  disdiminatoiY  manner,  and 

(C)  Make  and  keep  records  of: 

(1)  All  granta  of  access  including,  for 
all  subscriben.  the  reasons  for  granting 
such  access; 

(2)  All  denials  or  limitations  of  access 
and  reasons,  for  each  applicant,  for 
denying  or  limiting  access. 

(D)  Report  the  ii^ormation  required 
on  Form  ATS-R,  §  249.638  of  this 
chapter,  regarding  granta,  denials,  and 
limitations  of  access. 

(iii)  Notwithstanding  pangnph 
(b)(5)(i)  of  this  section,  an  alternative 
trading  system  shall  not  be  required  to 
comply  %vith  the  requirements  in 
paragraph  (b)(5)(ii)  of  this  section,  if 
such  alternative  trading  system: 

(A)  Matches  customer  orden  for  a 
security  with  other  customer  orden; 

(B)  Such  customen'  orden  are  not 
displayed  to  any  person,  other  than 
employees  of  the  alternative  trading 
system;  and 

(C)  Such  orden  are  executed  at  a  price 
for  such  security  disseminated  by  an 
effective  transaction  reporting  plan  or 
through  an  automated  quotation  system 
as  described  in  section  3(a)(51)(A)(ii)  of 
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the  Act.  (15  U.S.C.  78c(a)(51)(A)(ii)).  or 
derived  from  such  prices. 

(6)  Capacity,  integrity,  and  security  of 
automated  systems,  (i)  The  alternative 
trading  system  shall  comply  with  the 
requirements  in  paragraph  (b)(6)(ii)  of 
this  section,  if  during  at  least  4  of  the 
preceding  6  calendar  months,  such 
alternative  trading  system  had: 

(A)  With  respect  to  any  covered 
security,  20  percent  or  more  of  the 
average  daily  volume  reported  by  the 
effective  transaction  reporting  plan  or 
disseminated  through  an  automated 
quotation  system  as  described  in 
Section  3(a)(51)(A)(ii)  of  the  Act,  (15 
U.S.C.  78c(a)(51)(A)(ii)): 

(B)  With  respect  to  equity  seciuities 
that  are  not  covered  securities  and  for 
which  transactions  are  reported  to  a 
self-regulatory  organization,  20  percent 
or  more  of  the  average  daily  volume  as 
calculated  by  the  self-regulatory 
organization  to  which  such  transactions 
are  reported: 

(C)  With  respect  to  municipal 
securities,  20  percent  or  more  of  the 
avenge  daily  volume  traded  in  the 
United  States; 

(D)  With  respect  to  investment  grade 
corporate  debt,  20  percent  or  more  of 
the  average  daily  volume  traded  in  the 
United  States; 

(E)  With  respect  to  non-investment 
grade  corporate  debt,  20  percent  or  more 
of  the  average  daily  volume  traded  in 
the  United  States. 

(ii)  With  respect  to  those  systems  that 
support  order  entry,  order  routing,  order 
execution,  transaction  reporting,  and 
trade  comparison,  the  alternative 
trading  system  shall: 

(A)  Establish  reasonable  current  and 
future  capacity  estimates: 

(B)  Conduct  periodic  capacity  stress 
tests  of  critical  systems  to  determine 
such  system's  ability  to  process 
transactions  in  an  accurate,  timely,  and 
efBcient  manner, 

(C)  Develop  and  implement 
reasonable  procedures  to  review  and 
keep  current  its  system  development 
and  testing  methodology; 

(D)  Review  the  vulnerability  of  its 
systems  and  data  center  computer 
operations  to  internal  and  external 
threats,  physical  hazards,  and  natural 
disasters: 

(E)  Establish  adequate  contingency 
and  disaster  recovery  plans; 

(F)  On  an  annual  basis,  perform  an 
independent  review,  in  accordance  with 
established  audit  procediues  and 
standards,  of  such  alternative  trading 
system's  controls  for  ensiuing  that 
paragraphs  (b)(6)(ii)(A)  through  (E)  of 
this  section  are  met,  and  conduct  a 
review  by  senior  management  of  a 
report  containing  the  recommendations 


and  conclusions  of  the  independent 
review;  and 

(G)  F^mptly  notify  the  Commission 
staff  of  material  systems  outages  and 
significant  ^stems  changes. 

(iii)  Notvnthstanding  paragraph 
(b)(6)(i)  of  this  section,  an  alternative 
trading  system  shall  not  be  required  to 
comply  with  the  requirements  in 
paragraph  (b)(6)(ii)  of  this  section,  if 
such  alternative  trading  system: 

(A)  Matches  customer  orders  for  a 
security  with  other  customer  orders; 

(B)  Such  customers'  orders  are  not 
displayed  to  any  person,  other  than 
employees  of  the  alternative  trading 
system;  and 

(C)  Such  orders  are  executed  at  a  price 
for  such  seciuity  disseminated  by  an 
effective  transaction  reporting  plan  or 
through  an  automated  quotation  system 
as  described  in  section  3(a)(51)(A)(ii)  of 
the  Act,  (15  U.S.C.  78c(a)(51)(A)(ii)),  or 
derived  from  such  prices. 

(7)  Examinations,  inspections,  and 
investigations.  The  alternative  trading 
system  shall  permit  the  examination 
and  inspection  of  its  premises,  systems, 
and  records,  and  cooperate  with  the 
examination,  inspection,  or 
investigation  of  subscribers,  whether 
such  examination  is  being  conducted  by 
the  Commission  or  by  a  self-regiUatory 
organization  of  which  such  subscriber  is 
a  member. 

(8)  Recordkeeping.  The  alternative 
trading  system  shall: 

(i)  Make  and  keep  current  the  records 
specified  in  §  242.302;  and 

(ii)  Preserve  the  records  specified  in 
§242.303. 

(9)  Reporting.  The  alternative  trading 
system  shall: 

(i)  File  the  information  required  by 
Form  ATS-R  (§  249.638  of  this  chapter) 
within  30  calendar  days  after  the  end  of 
each  calendar  quarter  in  which  the 
market  has  operated  after  the  effective 
date  of  this  section;  and 

(ii)  File  the  information  required  by 
Form  ATS-R  within  10  calendar  days 
after  an  alternative  trading  system 
ceases  to  operate. 

(10)  Procedures  to  ensure  the 
confidential  treatment  of  trading 
information. 

(i)  The  alternative  trading  system 
shall  establish  adequate  safeguards  and 
procedures  to  protect  subscribers' 
confidential  trading  information.  Such 
safeguards  and  procediues  shall 
include: 

(A)  Limiting  access  to  the  confidential 
trading  information  of  subscribers  to 
those  employees  of  the  alternative 
trading  system  who  are  operating  the 
system  or  responsible  for  its  compliance 
with  these  or  any  other  applicable  rules; 

(B)  Implementing  standards 
controlling  employees  of  the  alternative 


trading  system  trading  for  their  own 
accounts:  and 

(ii)  The  alternative  trading  system 
shall  adopt  and  implement  adequate 
oversight  procedures  to  ensure  that  the 
safeguards  and  procedures  established 
pursuant  to  paragraph  (b)(10)(i)  of  this 
section  are  followed. 

(11)  Name.  The  alternative  trading 
system  shall  not  use  in  its  name  the 
word  "exchange,"  or  derivations  of  the 
word  "exchange."  such  as  the  term 
"stock  market." 

1242.302    RacoidhMpIng  raqulranwnts  for 


To  comply  %vith  the  condition  set 
forth  in  paragraph  (bM8)  of  §  242.301.  an 
alternative  tradhig  system  shall  make 
and  keep  current  the  following  records: 

(a)  A  record  of  subscribers  to  such 
alternative  trading  system  (identifying 
any  affiliations  between  the  alternative 
trading  system  and  subscribers  to  the 
alternative  trading  system,  including 
common  directors,  officers,  or  owners): 

(b)  Daily  summaries  of  trading  in  the 
alternative  trading  system  including: 

(1)  Securities  for  which  transactions 
have  been  executed: 

(2)  Transaction  volume,  expressed 
with  respect  to  equity  securities  in: 

(i)  Number  of  trades; 
(u)  Number  of  shares  traded:  and 
(iii)  Total  settlement  value  in  terms  of 
U.S.  dollars;  and 

(3)  Transaction  volume,  expressed 
with  respect  to  debt  securities  in: 

(i)  Number  of  trades;  and 

(ii)  Total  U.S.  dollar  value;  and 

(c)  Time-sequenced  records  of  order 
information  in  the  alternative  trading 
system,  including: 

(1)  Dite  and  time  (expressed  in  terms 
of  hours,  minutes,  and  seconds)  that  the 
order  was  received; 

(2)  Identity  of  the  seciuity; 

(3)  The  number  of  shares,  or  principal 
amount  of  bonds,  to  which  the  order 
applies; 

(4)  An  identification  of  the  order  as 
related  to  a  program  trade  or  an  index 
arbitrage  trade  as  defined  in  New  York 
Stock  Exchange  Rule  80A; 

(5)  The  designation  of  tbe  order  as  a 
buy  or  sell  order; 

(6)  The  designation  of  the  order  as  a 
short  sale  order; 

(7)  The  designation  of  the  order  as  a 
market  order,  limit  order,  stop  order, 
stop  limit  order,  or  other  type  or  order; 

(8)  Any  limit  or  stop  price  prescribed 
by  tbe  order; 

(9)  The  date  on  which  the  order 
expires  and,  if  the  time  in  force  is  less 
than  one  day,  the  time  when  the  order 
expires; 

(10)  'The  time  limit  during  which  the 
order  is  in  force; 
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(11)  Any  instructions  to  modify  ot 
cancel  the  order; 

(12)  The  type  of  account,  i.e.,  retail, 
wholesale,  employee,  proprietary,  or 
any  other  type  of  account  designated  by 
the  alternative  trading  system,  for  which 
the  order  is  submitted: 

(13)  Date  and  time  (expressed  in  terms 
of  hours,  minutes,  and  seconds)  that  the 
order  was  executed; 

(14)  Price  at  which  the  order  was 
executed; 

(15)  Size  of  the  order  executed 
(expressed  in  number  of  shares  or  units 
or  principal  amoimt);  and 

(16)  Identity  of  the  parties  to  the 
transaction. 

1242.^03    RaoonfpfMervallon 
raQuiiementi  for  aHamellve  trading 


(a)  To  comply  with  the  condition  set 
forth  in  paragraph  (b)(9)  of  §  242.301.  an 
alternative  trading  system  shall  preserve 
the  folloMring  records: 

(1)  For  a  period  of  not  less  than  three 
years,  the  first  two  years  in  an  easily 
accessible  place,  an  alternative  trading 
system  shall  preserve: 

(i)  All  records  required  to  be  made 
pursuant  to  §  242.302; 

(ii)  All  notices  provided  by  such 
alternative  trading  system  to  subscribers 
generally,  whether  written  or 
commimicated  through  automated 
means,  including,  but  not  limited  to, 
notices  addressing  hoius  of  system 
operations,  system  malfunctions, 
changes  to  system  procedures, 
maintenance  of  hardware  and  software, 
instructions  pertainii^  to  access  to  the 
market  and  deniab  of,  or  limitations  on, 
access  to  the  alternative  trading  system; 

(iii)  If  subject  to  paragraph  (b)(5)(ii)  of 
§  242.301.  at  least  one  copy  of  such 
alternative  trading  system's  standards 
for  access  to  trading,  all  dociunents 
relevant  to  the  alternative  trading 
systems  decision  to  grant,  deny,  or  limit 
access  to  any  person,  and  all  other 
dociunents  made  or  received  by  the 
alternative  trading  system  in  the  course 
of  complying  %vith  paragraph  (b)(5)  of 
$242,301;  and 

(iv)  At  least  one  copy  of  all 
documents  made  or  received  by  the 
alternative  trading  system  in  the  course 
of  complying  with  paragraph  (b)(6)  of 
§  242.301.  including  all  correspondence, 
memoranda,  papere.  books,  notices, 
accounts,  reports,  test  scripts,  test 
results,  and  other  similar  records. 


(2)  During  the  life  of  the  enterprise 
and  of  any  successor  enterprise,  an 
alternative  trading  system  shall 
preserve: 

(i)  All  partnerahip  articles  or,  in  the 
case  of  a  corporation,  all  articles  of 
incorporation  or  charter,  minute  books 
and  stock  certificate  books;  and 

(ii)  Copies  of  reports  filed  purauant  to 
paragraph  (b)(2)  of  §  242.301  of  this 
chapter  and  records  made  pursuant  to 
paragraph  (b)(5)  of  $  242.301  of  this 
chapter. 

(b)  The  records  required  to  be 
maintained  and  preserved  pursuant  to 
paragraph  (a)  of  this  section  must  be 
produced,  reproduced,  and  maintained 
in  paper  form  or  in  any  of  the  forms 
permitted  under  §  240.1 7a-4(f)  of  this 
chapter. 

(c)  Alternative  trading  systons  must 
comply  with  any  other  applicable 
recordkeeping  or  reporting  requirement 
in  the  Act,  and  the  rules  and  regulations 
thereimder.  If  the  information  in  a 
record  required  to  be  made  purauant  to 
this  section  is  preserved  in  a  record 
made  pursuant  to  %  240.17a-3  or 

§  240.17a-4  of  this  chapter,  or  otherwise 
preserved  by  the  alternative  trading 
system  (whether  in  summary  or  some 
fAhet  form),  this  section  shall  not 
require  the  sponsor  to  maintain  such 
information  in  a  separate  file,  provided 
that  the  sponsOT  can  promptly  sort  and 
retrieve  the  information  as  if  it  had  been 
kept  in  a  separate  file  as  a  record  made 
pursuant  to  this  section,  and  preserves 
the  information  in  accordance  with  the 
time  periods  specified  in  paragraph  (a) 
of  this  section. 

(d)  The  records  required  to  be 
maintained  and  preserved  pursuant  to 
this  section  may  be  prepared  or 
maintained  by  a  service  bureau, 
depository,  or  other  recordkeeping 
service  on  behalf  of  the  alternative 
trading  system.  An  agreement  with  a 
service  bureau,  depository,  or  other 
recordkeeping  service  shall  not  relieve 
the  alternative  trading  system  from  the 
responsibility  to  prepare  and  maintain 
records  as  specified  in  this  section.  The 
service  bureau,  depository,  or  other 
recordkeeping  service  shall  file  with  the 
Commission  a  written  undertaking  in  a 
form  acceptable  to  the  Commission, 
signed  by  a  diily  authorized  person,  to 
the  effect  that  such  records  are  the 
property  of  the  alternative  trading 
system  required  to  be  maintained  and 
preserved  and  will  be  surrendered 


promptly  on  request  of  the  alternative 
trading  system,  and  shall  include  the 
following  provision:  With  respect  to  any 
books  and  records  maintained  or 
preserved  on  behalf  of  (name  of 
alternative  trading  system),  the 
undersigned  hereby  undertakes  to 
permit  examination  of  such  books  and 
records  at  any  time,  or  from  time  to 
time,  during  business  houn  by 
representatives  or  designees  of  the 
Securities  and  Exchange  Commission, 
and  to  promptly  furnish  to  the 
Commission  or  its  designee  a  true, 
correct,  complete  and  current  bard  copy 
of  any.  all,  or  any  part  of,  such  hook» 
and  records. 

(e>  Evety  alternative  trading  system 
shall  fum^  to  any  representative  of  the 
Commission  promptly  upon  request, 
legible,  true,  and  complete  copies  of 
those  records  that  are  required  to  be 
preserved  under  this  section. 

PART  240-FORM8.  SECURITIES 
EXCHANGE  ACT  OF  1934 

17.  The  authority  citation  for  part  240 
continues  to  read  in  part  as  follows: 

AndMritjr:  IS  U.S.C  7Sa.  at  teq.,  unleM 
otherwiM  noladi 

•         ••*•• 

18.  Section  249.1  and  Form  1  are 
revised  to  read  as  folloMrs: 

(240.1    Fonii  1,  fof  appHceHon  fof,  end 
amendRMnlB  to  appNcalloiw  fof , 
saiwHeni 

I  or  eaMiptton  frofli  I 
pufauent  to  Sectton  6of  ttie  ExdianQe  Act. 

The  form  shall  be  used  for  application 
for,  and  amendments  to  applications  for, 
registration  as  a  naticmal  securities 
exchange  or  exemption  from  registration 
pursuant  to  Section  5  of  the  Act,  (15 
U.S.C.  78e). 

Note:  Form  1  does  not  and  tha 
amendments  will  not  appear  in  the  Code  of 
Federal  Rogulations. 

OMB  APPROVAL 
OMB  Number:  3235-0017 
Expires:  8/31/2001 
Estimated  Average  burden  houn  per 
fonn:  30 

Fonn  1 — ^AppUcatioB  fiDr,  and 
AmendmeBts  to  AppUcatioB  for. 
Registration  »»  a  National  Securitiea 
K»rhange  or  Exemption  From 
Registration  Pnrsaant  to  Section  5  of 
the  Exchange  Act 

IHJJNO  COM  SMS-tl-H 
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FORM  1 1NSTRUCTIONS 


A.  GENERAL  INSTRUCTIONS 


1.  Fonn  1  is  ttw  applicatwn  tor  ragittration  as  ■  national  sacuritias  tMchang*  or  an  «KChang«  axampt  f^ 
Sadion  5  of  tha  Securitias  Exdianga  Act  of  1934  fExdianga  AcT). 

2.  UPDATING- A  ragistarsdaxchanga  or  acchanganainpt  from  ragistration  pursuant  to  Sadkm  5  of  tha  Exch^ 
amandmants  to  Form  1  in  accordanca  with  Exchanga  Act  Rula  6a-2. 

3.  CONTACT  EMPLOYEE  -  Tha  individual  listad  on  tha  ExacuUon  Paga  (Paga  1 )  of  Form  1  as  tha  contact  ampioyaa  must  ba 
authorizad  to  racaiva  ail  contact  information,  communications  and  mailings  and  is  rasponsibia  for  dissaminating  such  information 
within  ttia  applicants  organization. 

4.  FORMAT 

•  Attach  an  Execution  Paga  (Paga  1 )  with  original  manual  signaturas. 

•  Plaasa  type  all  infonnation. 

•  Usa  only  tha  currant  varsion  of  Form  1  or  a  raproduction. 

5.  If  tha  information  caNad  for  by  any  Exhibit  is  availabia  in  printad  form,  tha  printad  malarial  may  ba  filad  provided  it  does  not  excaad 
81/2X11  inches  in  size. 

6.  If  any  Exhibit  raquirad  is  inapplicabla.  a  statamant  to  that  affact  shall  bahjmishsd  in  liau  of  such  Exhibit 


7.  An  achanga  that  is  fUing  Form  las  an  application  may  not  satisfy  tha  raquiraiTMnts  to  provide  certain  information  by  inaans  of  an 
Intamatwmbpaga.  AH  matarials  must  ba  Wad  with  tha  Commission  in  paper. 

8.  WHERE  TO  FILE  AND  NUMBER  OF  COPIES  -  Submit  one  original  and  two  copies  of  Form  1  to:  SEC.  Division  of  Market 
RaguMion.  Office  of  Market  Supervision.  450  FHIh  Street,  N.W.,  Weshington.  DC  20549. 

9.  PAPERWORK  REDUCTION  ACT  DISCLOSURE 

•  Form  1  requires  an  acdieitgeseeldng  to  registareseneberwlsecuritieasacchange  or  seeking  en  smmptionlhmragK^^ 
es  e  nslionel  securities  SMChenge  purmient  to  Section  5  of  the  EMchenge  Act  to  provide  the  Securities  end  Exchenge 
Commission  fSEC*  or 'Commiasion')  with  certain  information  regerding  the  operation  of  the  mchenge.  Form  1  elso  raquiras 

nilionel  securities  anhenges  or  widiengea  aocernpt  fh>m  registration  besed  on  Umited  vohirne  to  updiete  certain  b^^ 
e  periodic  besis. 

•  An  egencymey  not  conduct  or  sponsor,  end  e  person  is  not  laquired  to  respond  to,  ecoNecbon  of  informetton  unless  it 
displeysscurrar«yvald  control  number.  Secttons3(eX1).  5, 6(e)  end  23(e)  euttwrize  the  Commission  to  collect  informetion 
on  this  Form  1  from  sgtchenges.  See  15  US.C.  S§78c(eX1),  78e.  78f(e)  end  78w(e). 

•  Any  member  of  the  public  mey  direct  to  the  Commission  enyeommentB  concerning  the  eccuracy  of  the  burden  estimate  on 
the  facing  page  of  Form  1  end  eny  suggastkNis  for  reducing  this  burden. 

•  Form  lis  designed  to  anabto  the  CornmisskNi  to  dalarmine  whether  en  cochengeepplying  for  ragistralton  is  in  compliance  wNh 
the  provisions  of  Sedtons  6  end  19  of  the  Exchenge  Act  Form  1  is  elso  designed  to  enaWe  the  CommisskNi  to  determine 
whdher  e  netkmel  securities  nchenge  or  sMchenge  msmpt  from  ragislrBlton  baaed  on  lirnitod  volume  is  operating  in 
compiience  with  the  Exchenge  Act 

•  It  is  estirnetad  that  en  sw»enge  will  spend  epprowfiietely  47  hours  completing  the  initieleppiicetion  on  Form  1  pursued 
RuieOe-l.  R  is  elso  estimeted  that  eech  exchenge.wM  spend  epproximetely  25  hours  to  prepere  eech  emendment  to  Form  1 
pursuent  to  Rule  6e-2. 

•  Any  member  of  the  puWic  mey  direct  to  the  Commisskm  eny  comments  concerning  the  eccurecy  of  this  burden  estimete  and 
any  suggestions  for  reducing  this  burden. 

•  ^  is  nMndetory  thet  an  axchange  seeking  to  operate  as  enetkmel  securities  exchenge  or  as  an  amhange  aoompt  from 
registratnn  besed  on  limited  volume  file  e  Form  1  with  the  Commission.  It  is  also  mandetory  that  natkmel  securities 
•(chenges  or  mchenges  smmpt  from  ragistratkm  besed  on  limited  volume  file  amendmente  to  Form  1  under  Rule  6e-2. 

•  No  assurance  of  confidentieiity  is  given  by  the  CommisskNi  with  respect  to  the  responses  mede  in  Form  1.  ThepuMwhas 
access  to  the  infbrmatkm  contained  in  Form  1. 

•  This  coUectktn  of  informettonhes  been  reviewed  by  the  Office  of  Menegement  end  Budget  COMB')  in  eccordenee  with  the 
deeranca  requirements  of  44  use.  §3507.  The  epplkaUa  Privacy  Act  system  of  rocords  is  SEC-2  end  the  routine  uses  of  the 
records  et  set  forth  et  40  FR  30255  (August  27. 1975)  end  41  FR  531B  (February  S.  1976). 
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B.  EXPLANATION  OF  TERMS 

APPUCANT  -  Th«  witity  or  oqjanization  Wing  an  applicalion  for  ragMrati^ 
application  on  this  Fonn  1. 

AFFHJATE  -  Any  parson  that,  diractty  or  indiradty.  oontrolt,  it  undar  oomnwn  control  with,  or  It  controllad  ty.  tha  national  sacuritiaa 
axchanga  or  amhanga  vninpt  from  ragistration  basad  on  tha  limitad  voluma  of  tranaactiona  aflactad  on  such  mchanga,  including  any 
amployaai. 

CONTm>L  -  Tha  powar,  diractly  or  indiractly.  to  diract  tha  managamam  or  poHdaa  of  a  company,  M4M(har  through  ownartMp  of 
aacurWat,  by  contract,  or  othanwisa.  Any  parson  that  (i)  la  a  diractor,  ganaral  partnar  or  oflloar  Mcardaing  maoMva  raaponaibiMy  (or 
having  similar  status  or  functions):  (N)  diraetly  or  indiradly  haa  tha  right  to  vota  2S%  or  mora  of  a  daaa  or  voting  aacurWat  or  hat  tha 
powar  to  sail  or  diract  tha  sala  of  25%  or  mora  of  a  daaa  of  voting  aaeurttias:  or  (iii)  in  tha  caaa  of  a  paitnarship,  haa  tha  right  to 
racaiva,  upon  dissolution,  or  has  contributad,  25%  or  mora  of  tha  capital,  is  praaumad  to  control  that  antity. 

DIRECT  OVmERS  •  Any  parson  that  owns,  banaffdally  owns,  has  tha  rigM  to  vota,  or  has  tha  powar  to  sail  or  diract  tha  aaia  of,  6%  or 
mora  of  a  dass  of  a  voting  aacurity  of  tha  applicant  For  purposas  of  this  Form  1,  a  parson  banaffdalyowna  any  sacuritiaa  (I)  ownad 
by  his/har  child.  stapchUd,  grandchild,  parant,  ttapparant,  grandparant.  tpouta,  tibling,  mothar-ln-law,  f«har-4n-law,  ton^n-law, 
daughtar-in^aw,  brolhar-in-law,  aittar-in-law,  tharing  tha  tama  raaidanca;  or  (H)  that  hWaha  hat  tha  right  to  acquira,  within  60  dayt. 
through  tha  aocareiaa  of  any  option,  warrant  or  right  to  purchaaa  tha  taeurity. 

MEMBER  -  ShaH  hava  tha  sama  maaning  as  assignad  in  Exchanga  Act  Saction  3(aX3). 

NATK)NAL  SECURITIES  EXCHANGE  -  Shall  maan  any  aicchanga  ragistarad  pursuant  to  SaeUon  0  of  tha  Exchanga  Act 

PERSON  ASSOCIATED  WITH  A  MEMBER  -  ShaU  hava  tha  sama  maaning  aa  aasignad  m  Saebon  3(aX21 )  of  tha  Exchanga  Ad 


V, 
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U^.  SECURITIES  AND  EXCHANGE  COMMISSION 

WASHINGTON.  D.C.  20548 

APPLICATION  FOR.  AND  AMENDMENTS  TO  APPLICATION  FOR 

REGISTRATION  AS  A  NATIONAL  SECURITIES  EXCHANGE  OR  EXEMPTION 

FROM  REGISTRATION  PURSUANT  TO  SECTION  5  OF  THE  EXCHANGE  ACT 


Date  filed 
(MMAXVYY): 


WARNI»KS:F«luwtohwpWittonncunirtindlolNiccun<tiupplimen>«ylnfaiTnrtonw 
bool(»andwccidtoro>hii<i<Mteccniptyw)thlh»pre¥trtcneori«ii>«pply^ 

INTENTIONAL  MISSTATEMENTS  OR  OMISSIONS  OF  FACTS  MAY  CONSTITUTE  CRIMINAL  VIOLATIONS 


Q  APPLICATION 


□  AMENDMENT 


1.  State  the  name  of  ttM  applicant 

2.  Provide  the  applicanTs  primary  street  address  (Do  not  use  a  P.O.  Box): 


3.      Provide  the  applicant's  mailing  address  (if  different): 


4.      Provide  the  tHJsiness  telephone  and  fecsimile  numl)er 


(Telephone)  (Facsimile) 

5.      Provide  the  name,  title  and  telephone  number  of  a  contact  employee: 


(Name)  (Title) 

6.      Provide  the  name  and  address  of  counsel  for  the  applicant 


(Taitphone  Nunbsi) 


OFFICIAL 

USE 

ONLY 


7.      Provide  the  date  that  applicant's  fiscal  year  ends: 


8. 


Indicate  legal  stahis  of  applicant  |         |  Corpocatlon  |         |  Sole  Proprietorship    |         |  Partnership 
i         I  Limited  Liability  Company  |         |  Other  (specify):  


If  other  than  a  sole  proprietor,  indicate  the  date  and  place  where  applicant  obtained  its  legal  status  (e.g.  state  where 
incorporated,  placa  where  partnership  agreement  was  filed  or  where  applicant  entity  was  formed): 
(a)  Date(MM/DD/YY):    (b)  Stata^Country  of  formation: 


(c)  Statute  under  which  applicant  was  organized: 


EXECUTION: 

The  applicant  conserte  that  service  of  any  civil  action  brought  by  or  notice  of  any  proceeding  before  the  Securities  and 
Exchange  Commission  in  connection  with  the  applicant's  activities  may  be  given  by  ragistared  or  certified  maU  or 
confirmed  telegnim  to  the  applicanl^  ooirtact  employee  at  the  main  address,  or  maiHng  address  if  diffarant.  given  in  Items 
2and3.  The  undersigned,  being  first  duly  sworn,  deposes  and  says  that  he/she  has  ocecuted  this  form  on  behalf  of.  and 
with  the  authority  of.  said  applicanL  Thrundersigned  and  applicant  represent  that  the  information  and  statements 
contained  herein,  including  exMbits.  sdMdules.  or  other  documents  attached  hereto,  and  other  inforination  filed  herewith, 
all  of  which  are  made  a  part  hereof,  are  current,  true  and  cempMa. 


(MMDCWY) 


(Nhm  of  ipplcMl) 


(SignMum) 
Subecifcid  snd  swicni  belbw  iwe  Ws 


.^of. 


(Monlh) 


(Yi«) 


(PiMidltaTOindTII*) 
.by_ 


(NoliryPuMc) 


My 


.County  of. 


Sliliar 


This  pag»  mist  akmy9b»comphtBdkitul\iMf  original.  nmHMltigmitun  mid  nataia^ 
AOx  notary  stamp  or  s»al  when  appfeabh. 


DO  NOT  WRITE  BELOW  THIS  UNE  -  FOR  OFFICIAL  USE  ONLY 
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UA.  SECURinES  AND  EXCHANGE  COMMISSION 

WASHNMTON.  O.C.  2064S 

APmJCATION  FOR.  AM>  AMENDMENTS  TO  APPUCATION  FOR.  REGISTRATION 

AS  A  NATIONAL  SECURITIES  EXCHANGE  OR  EXEMPTION  FROM  REGISTRATION 

PURSUANT  TO  SECTION  8  OF  THE  EXCHANGE  ACT 


OFFICIAL 
USE 


EXHIBITS 

File  all  Exhibits  witti:  an  application  for  ragistration  as  a  national  sacwIUos  mchanga,  or  ■nrnption  ftom  rogistratton 
pursuant  to  Section  5  of  tha  Exchang*  Act  and  Rula  6a-1 ,  or  amandmanis  to  such  appKcalions  pursuant  to  Rula  6a-2. 
For  aach  CKhil»it  induda  tha  nanw  of  tha  applicant,  tha  data  upon  wMch  tha  «MbJt  was  IHad  and  tha  data  as  of  which  tha 
information  is  accurata  (if  diffsrant  from  tha  data  of  tha  llUng).  If  any  ExhIM  roquirad  is  inappNcabla.  a  statamant  to  that 
affaet  shall  ba  fumishad  in  liau  of  such  Exhibit 


Exhibit  A 


ExhibitB 


ExhibitC 


ExhWtD 


A  copy  of  tha  constitution,  artidas  of  incorporation  or  association  with  al  subaaquant  amandmanto.  and  of 
existing  by-laws  or  conasponding  rules  or  instruments,  w4Mls«arthe  neme,  of  the  applicant 

A  copy  of  all  written  rulngs,  settled  pracUcaa  having  tha  efllsct  of  rules,  and  interpretations  of  the  Governing 
Boerd  or  other  committee  of  the  applieant  In  respect  of  any  provisions  of  the  oonstitiAion.  by-taws,  rules,  or 
trading  practices  of  the  applicant  which  are  not  included  in  Exhibt  A. 

For  each  subsidiary  or  afMiale  of  the  applicant,  and  for  any  entily  viM)  w^wm  the  applicant  has  a  contradual 
or  other  agreentant  relating  to  the  operation  of  an  electronic  tratfng  system  to  be  used  to  effect  transactions 
on  the  acchanga  ('System'),  provide  the  following  infbrmation: 


OFFICIAL 
USE 
ONLY 


Name  and  address  of  organization. 

Form  of  organization  (e.g.,  essodatton,  corporation,  partnership,  etc). 

Name  of  state  and  statute  dtalion  under  which  oiganisad.  Data  of  incorporation  in  praaant  form. 

Brief  deacriptton  of  nature  and  SDdant  of  aWllialioit 

Brief  description  of  businees  or  funottons.  Deecriptton  should  include  raeponsiMMies  wHh  respect  to 
operation  of  the  System  andtar  macuiion,  raporting,  dearanoa,  or  settlement  of  transactions  In 
connection  wMh  oparatton  of  tha  SysMm. 

A  copy  of  the  constNuHon. 

A  copy  of  the  artidea  of  InoorperaHon  or  asaocMton  Induding  all  amendment. 

A  copy  of  sidsting  by-laws  or  cerraapendktg  nilea  or  instrumenlr 

The  nwne  and  tMe  of  ttte  present  offloars,  govamors.  members  of  en  standing  conMntttees  or  persons 
psnorminQ  wimmt  niiKfions. 


1. 

2. 

3. 

4. 
S. 

6. 
7. 

a. 

». 

10. 


For  each  subeidlaiy  or  afMala  of  the  wehange,  provide  unoensolldated  flnaneM  eiatemento  «9r  the  latest 
liscalyear.  Such  financial  stalanMnts  ahal  oenaiat,  at  a  minknum,  of  a  balanea  sheet  and  an  Inooma 
statement  wNh  such  foobwias  and  ottwr  diacloauraa  aa  ara  naoeaaary  to  avoid  rendering  the  finwidal 
statements  mlilsadhg.  IfanyaNMalaoraubaidMfyliiaqulradbyanattMrCommiaelonralatooubmtt 
annual  financial  stalsments.  a  statamont  to  that  eNset,  wMi  a  citation  to  ttte  ottwr  Commiasion  njla.  may  be 
provided  in  Heu  of  the  financial  atatsmanis  raqukad  here. 


^. 


An  Indfcationofwhattier  such  businees  Of  organiiaBon  ceased  to  be  asaociatadwMh  the  applicant 
during  the  previous  year,  and  a  briatstalsmant  of  the  reasons  tor  tarmination  of  the  I 


\ 


X 
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U.S.  SECURITIES  AND  EXCHANGE  COMMISSION 

WASHINGTON.  D.C.  20549 

APPLICATION  FOR.  AND  AMENDMENTS  TO  APPLICATION  FOR.  REGISTRATION 

AS  A  NATIONAL  SECURITIES  EXCHANGE  OR  EXEMPTION  FROM  REGISTRATION 

PURSUANT  TO  SECTION  5  OF  THE  EXCHANGE  ACT 


EXHIBITS 

Exhibit  E 


OFFICIAL 
USE 


Exhibit  F 


Exhibit  G 


Exhibit  H 


Exhibit  I 


Exhibit  J 


Describe  the  manner  of  operation  of  the  System.  This  description  should  include  the  following: 

1 .  The  means  of  access  to  the  System. 

2.  Procedures  governing  entry  and  display  of  quotations  and  orders  in  the  System. 


4. 
5. 
6. 

7. 
8. 


Procedures  governing  the  execution,  reporting,  clearance  and  settlement  of  transactions  in  connection 
with  the  System. 

Proposed  fees. 

Procedures  for  ensuring  compliance  with  System  usage  guidelines. 

The  hours  of  operation  of  the  System,  and  the  date  on  which  applicant  intends  to  commence 
operation  of  the  System. 


Attach  a  copy  of  the  users'  manual. 

If  applicant  proposes  to  hold  funds  or  securities  on  a  regular  basis,  describe  the  controls  that  will  be 
implemented  to  ensure  safety  of  those  funds  or  securities. 

A  complete  set  of  all  forms  pertaining  to: 

1        Application  for  membership,  participation  or  subscription  to  the  entity. 

2.  Application  for  approval  as  a  person  associated  with  a  member,  participant  or  subscriber  of  the  entity. 

3.  Any  other  similar  materials. 

A  complete  set  of  all  forms  of  financial  statements,  reports  or  questionnaires  required  of  members 
participants,  subscribers  or  any  other  users  relating  to  financial  responsibility  or  minimum  capital  ' 
requirements  for  such  members,  participants  or  any  other  users.  Provide  a  table  of  contents  listing  the 
forms  included  in  this  Exhibit  G. 

A  complete  sot  of  documents  comprising  the  applicanTs  listing  applications,  including  any  agreements 
required  to  be  executed  in  connection  with  listing  and  a  schedule  of  listing  fees.  If  the  applicant  does  not  Hst 
securities,  provide  a  brief  description  of  the  criteria  used  to  detemiine  what  securiUea  may  be  traded  on  the 
exchange.  Provide  a  table  of  contents  listing  the  forms  included  in  this  Exhibit  H. 

For  the  latest  fiscal  year  of  the  applicant,  audited  financial  statements  which  are  prepared  in  accordance 
with,  or  in  the  case  of  a  foreign  applicant,  reconciled  with.  United  States  generally  acceptwt  accounting 
pnnciples.  and  are  covered  by  a  report  prepared  by  an  independent  public  accountant  If  an  applicant  has 
no  consolidated  subsidiaries,  it  shall  file  audited  financial  statements  under  Exhibit  I  alone  and  need  not  file 
a  separate  unaudited  financial  statement  tor  the  applicant  under  Exhibit  D. 

A  list  of  the  officers,  governors,  membere  of  all  standing  committees,  or  persons  performing  similar 
functions,  who  presently  hold  or  have  held  their  offices  or  positions  during  the  previous  year,  indicating  the 
following  for  each:  ^ 

1.        Name. 

2       Title.  _, 

( 

3.  Dates  of  commencement  and  termination  of  tamn  of  office  or  position. 

4.  Type  of  business  in  which  each  is  primarily  engaged  (eg.  floor  broker,  specialist  odd  lot  dealer,  etc.). 


OFFICIAL 

USE 

ONLY 
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U.S.  SECURITIES  AND  EXCHANGE  COMMISSION 

WASHINOTON,  D.C.  20549 

APPUCATION  FOR.  AND  AMENDMENTS  TO  APPUCATION  FOR.  REGISTRATION 

AS  A  NATIONAL  SECURITIES  EXCHANGE  OR  EXEMPTION  FROM  REGISTRATION 

PURSUANT  TO  SECTION  5  OF  THE  EXCHANGE  ACT 


OFFICIAL 
USE 


EXHIBITS 

Exhibit  K 


Exhibit  L 


Exhibit  M 


Exhibit  N 


This  Exhibit  is  applicable  only  to  axchangas  that  have  one  or  more  owners,  shareholders,  or  partners  that 
are  not  also  members  of  the  exchange.  If  the  exchange  is  a  corporation,  please  provide  a  list  of  each 
shareholder  that  directly  owns  5%  or  more  of  a  dass  of  a  voting  security  of  the  applicant  If  the  exchange  is 
a  partnership,  please  provide  a  list  of  all  general  partners  and  those  limited  and  special  partners  that  have 
the  right  to  receive  upon  dissolution,  or  have  contributed,  S%  or  more  of  the  pertnership's  capital.  For  eech 
of  the  persons  listed  in  the  Exhibit  K,  please  provide  the  following: 

1. 

2. 

3. 

4. 

5. 


Full  legal  name; 

Title  or  Status: 

Date  title  or  status  was  acquired; 

Approximate  ownership  interest,  and 

Whether  the  person  has  control,  a  term  that  is  defined  in  the  instructions  to  this  Form. 


OFFICIAL 
USE 
ONLY 


Describe  the  exchange's  criteria  for  membership  in  the  exchange.  Describe  conditions  under  which 
members  may  be  subject  to  suspension  or  termination  with  regard  to  access  to  the  exchange.  Describe  any 
procedures  that  will  be  involved  in  the  suspension  or  termination  of  a  number. 

Provide  an  alphabeticel  list  of  all  members,  participants,  subscribers  or  other  users,  including  the  following 
information: 


1. 
2. 
3. 

4. 


Name; 

Date  of  election  to  membership  or  acceptance  as  a  participant  subscriber  or  other  user. 


Principal  business  address  and  telephone  number; 

If  member,  participant  subscriber  or  other  user  is  an  individual,  the  name  of  the  entity  wHh  which 
such  individual  is  associated  and  the  relationship  of  such  individual  to  the  entity  (e.g.  partner,  oflicar. 
director,  director,  employee,  etc.); 

5.  Describe  the  type  of  activities  primarily  engaged  in  by  the  member,  participant,  subscriber,  or  other 
user  (e.g.  floor  broker,  specialist  odd  lot  dealer,  other  martwt  maker,  proprietary  trader,  non-broker 
dealer,  inactive  or  other  (Unctions).  A  person  shaN  be  'primarily  engaged'  in  an  adh^  or  function  (br 
purposes  of  this  item  when  that  activity  or  (iinction  is  the  one  in  which  that  person  is  engaged  fbr  the 
majority  of  their  time.  When  more  than  one  type  of  person  at  an  entity  engages  in  any  of  the  sbc  types 
of  activities  or  functk)ns  enumerated  in  this  Item,  identify  each  type  (e.g.  proprietary  trader.  Registered 
Competitive  Trader  and  Registered  Competitive  Martcet  Maker)  and  state  the  number  of  members, 
participants,  subscribers,  or  other  users  in  each;  and 

6.  The  class  of  membership,  participation  or  subscription  or  other  access. 
Provide  a  schedule  fbr  each  of  the  following: 

1. .     The  securities  listed  in  the  exchange,  indicating  for  each  the  name  of  the  issuer  and  a  deseriptkm  of 
the  security; 

2.  The  securities  admitted  to  unlisted  trading  privileges,  indicating  fbr  each  the  name  of  the  issuer  and  a 
description  of  the  security:  * 

3.  The  unregistered  securities  admitted  to  trading  on  the  exchange  which  are  exampt  from  rogistratk>n 
under  Sectkxi  12(a)  of  the  Act  For  each  security  listed,  provide  the  nante  of  the  issuer  and  a 
description  of  the  security,  and  the  statutory  exemption  dainted  (e.g.  Rule  12a-6);  and 

4.  Other  securities  traded  on  the  exchange,  induding  for  each  the  name  of  the  issuer  and  a  description 
of  the  security. 


BILUNQ  CODE  S010-01-C 
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f 248.1a  and  Fonnl-A    [Removad] 

19.  Section  249.1a  and  Fonn  1-A  are 
innoved. 

249.636  and  Form  17A-23   [Removed  and 
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20.  Section  249.636  and  Form  17A-23 
I  ire  removed  and  reserved. 

21.  Section  249.637  and  Form  ATS 
I  ire  added  to  read  as  follows: 


1246.637    Fomi  ATS,  toifomtalion  raquhrad 
of  altsmalivo  trading  ayslsms  pursuant  to 
{242.301  (bM2)  of  this  chaplar. 

This  form  shall  be  used  by  every 
alternative  trading  system  to  file 
required  notices,  reports  and 
amendments  under  $  242.301(b)(2)  of 
this  chapter. 

Note:  Form  ATS  does  not  and  the 
amendments  will  not  appear  in  the  Code  of 
Federal  Regulations. 


OMB  APPROVAL 
OMB  Number:  3235-0509 
Expires:  8/31/2001 
Estimated  Average  burden  hours  per 
fonn:  8 

Form  ATS— Intial  Operation  Report, 
Amendment  to  Initi^  Operation  Report 
and  Cessation  of  Operations  Report  of 
AltematiTe  Trading  System  Activitias 

BILUNQ  COOC  M1»-ei-M 
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FORMATS  INSTRUCTIONS 


A.  GENERAL  INSTRUCTIONS 

1.  Fonn  ATS  is  the  form  an  alternative  trading  syctam  ntust  file  to  notify  tha  Sacuritias  and  Exchanga  Commission  ('SEC*  or 
'Commission')  of  its  activitias  pursuant  to  Regulation  ATS,  §  242.300  at  saq. 

2.  WHEN  TO  FILE  FORM  ATS 

•  An  altamative  trading  system  must  file  an  initial  operation  report  on  Form  ATS  at  least  20  days  prior  to  commandng  operation. 

•  The  alternative  trading  system  must  update  Form  ATS  information  by  submitting  amendments  to  tfia  initial  operation  report  at 
leest  20  calendar  days  prior  to  inrtplementing  a  material  change  to  the  operation  of  ttte  alternative  trading  system  as  described 
on  Form  ATS  or  any  amendment  thereto.  Additionally,  the  altamalive  trading  system  must  update  Form  ATS  information  by 
submitting  amendments  to  the  initial  operation  report  on  Form  ATS  within  30  calandar  days  after  the  end  of  each  calendar 
quarter  in  which  the  altemative  trading  system  has  operated,  correcting  any  information  contained  in  any  initial  operation  report 
or  any  amendment  thereto  that  has  been  rendered  inaccurate  and  that  has  not  previously  been  reported  to  the  SEC. 

•  An  altemative  trading  must  also  file  a  cessation  of  operations  report  on  Form  ATS  prompdy  upon  ceasing  to  operate. 

•  Form  ATS  shall  not  be  considered  filed,  unless  it  complies  with  applicable  requirements. 

3.  CONTACT  EMPLOYEE  -  The  individual  listed  on  page  1  as  the  contact  employee  must  be  authorized  to  receive  all  contact 
information,  communications  and  mailings  and  be  responsible  for  disseminating  that  information  within  the  attemativa  trading  system's 
organization. 

4.  FORMAT 

•  Attach  an  Execution  Page  (Paget)  with  original  nwnual  signatures. 

•  Please  type  all  Information. 

•  Provide  the  name  of  the  altamative  trading  system,  the  CRD  number,  the  SEC  File  number,  and  the  filing  data  on  each  page. 
.    •     Use  only  the  current  version  of  Form  ATS  or  a  reproduction. 

5.  WHERE  TO  FILE  AND  NUMBER  OF  COPIES  •  Submit  one  original  and  two  copies  of  Form  ATS  to:  SEC.  Division  of  Martcet 
Regulation,  450  Fifth  Street.  N.W..  Stop  10-2,  Washington  DC.  20549.  Simultaneously  with  the  fiHng  of  the  original  with  the  SEC,  file 
one  duplicate  copy  of  Form  ATS  with  surveillanca  personnel  designated  by  the  saif-faguiatory  organiaHon  that  is  ItM  dastgnatod 
eocamining  authority  fbr  the  altemative  trading  systsm  pursuant  to  Rule  17d-1  under  the  Securitiea  Exchanga  Act  of  1934. 

6.  RECORDKEEPINO-AcopyofthisFormATS,  as  wen  as  the  forms  filed  with  the  SEC,  must  be  retained  by  the  altemative  trading 
system  and  made  available  for  inspection  upon  request  of  the  SEC. 

7.  PAPERWORK  REDUCTION  ACT  DISCLOSURE 

•  Form  ATS  requires  an  alternative  trading  system  subject  to  RegutaUon  ATS  to  provide  the  Commission  with  certain  information 
regarding  the  operation  of  the  altemabve  trading  system,  material  and  other  changes  to  the  operation  of  the  altamalive  trading 
system,  and  notice  upon  ceasing  operetion  of  the  altemative  trading  system. 

•  An  agency  may  not  conduct  or  sponsor,  and  a  parson  is  not  required  to  respond  to.  a  oollaction  of  infbmtabon  untess  it 
dispteys  a  cunwiUy  valid  control  number.  Sections  3(b).  11A(a),  11A(c),  15(c).  17(a).  23(a)  and  36(a)  aultwrize  the 
Commission  to  collect  information  on  this  Form  ATS  from  aNernativa  trading  systems  that  are  sufejact  to  Regulation  ATS.  Saa 
15 use.  §§78c(b).  78k.1(a).  78k.1(c).  780(c).  78q(a).  78w(a) and 78rTwn(a). 

•  Any  member  of  the  public  may  direct  to  the  Conunission  any  commante  concerning  the  accuracy  of  the  burden  estimate  on  the 
facing  page  of  Form  ATS  and  any  suggestions  for  reducing  this  burden. 

•  Form  ATS  is  designed  to  enabte  the  Commission  to  determine  whether  an  altemative  trading  system  subject  to  Regulation  ATS 
is  in  compliance  with  Regulation  ATS  and  other  federal  securities  laws. 

•  It  is  estimated  that  an  altamative  trading  system  win  spend  approximately  20  hours  completing  the  initial  operation  report  on 
Form  ATS.  approximately  2  hours  preparing  each  amendment  to  Form  ATS,  and  approximately  2  hours  preparing  a  cessation 
of  operations  report  on  Form  ATS. 

•  Any  member  of  the  public  may  direct  to  the  Commission  any  commante  concerning  the  accuracy  of  this  burden  estimate  and 
any  suggestions  for  reducing  this  burden. 

•  It  is  mandatory  that  an  altemative  trading  system  subject  to  Regulation  ATS  file  an  initial  operation  raport  on  Form  ATS,  file  an 
amendment  to  Form  ATS  prior  to  making  a  material  change,  file  quarteriy  amendntente  to  Form  ATS  to  reflect  changes  not 
previously  reported,  and  file  notice  on  Form  ATS  upon  ceasing  operation  of  the  ATS. 
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FORM  ATS  INSTRUCTIONS 


•  All  reports  provided  to  the  Commlstion  on  Form  ATS  are  deemed  confidential  ar>d  will  be  aveilable  only  to  ttie  examination  of 
Commission  staff,  state  securities  authorities  and  the  self-regulatory  organizations.  Subject  to  the  provisions  of  the  Freedom  of 
Information  Act,  5  U.S.C.  522  fFOIA'),  and  the  Commission's  rules  thereunder  (17  CFR  200.80(bX4Kiii)).  the  Commission 
does  not  generally  publish  or  make  availal>le  information  contained  in  any  reports,  summaries,  analyses,  letters,  or 
memorenda  arising  out  of,  in  anticipation  of,  or  in  connection  with  an  examination  or  inspection  of  the  books  end  records  of  any 
person  or  any  other  investigation. 

•  This  collection  of  information  has  been  reviewed  by  the  Office  of  Management  and  Budget  f  0MB*)  in  eecordence  wMh  the 
dearanoe  requirements  of  44  U.S.C.  §3507.  The  applicable  Privacy  Act  system  of  records  is  8EC-2  and  the  routine  uses  of  the 
records  are  set  forth  at  40  FR  39255  (August  27. 1975)  and  41  FR  5318  (February  5. 1976). 

B.  EXPLANATION  OF  TERMS 

ALTERNATIVE  TRADINO  SYSTEM  •  Shall  mean  any  organizatkm,  association,  person,  group  of  persons,  or  system:  (1 )  that 
constitutes,  maintains,  or  provides  a  market  place  or  facilities  for  bringing  together  purchasers  and  sellers  of  securities  or  for  otherwise 
performing  with  respect  to  securities  the  functions  comntonly  perlbrmed  by  a  stock  exchange  within  the  meening  of  Rule  3b-16  under 
the  Exchange  Act;  and  (2)  that  does  not  (i)  set  rules  governing  the  conduct  of  subscribers  other  than  the  conduct  of  such  subscribers' 
trading  on  such  organization,  association,  person,  group  of  persons,  or  system,  or  (ii)  discipline  subscribers  other  than  by  exduskm 
from  trading. 

SUBSCRIBER  -  Shall  mean  any  person  that  has  entered  into  a  contractual  agreement  with  an  alternative  trading  system  to  access 
such  eltamative  trading  system  for  the  purpose  of  effecting  transactkNis  in  securities  or  for  submitting,  disseminating,  or  displaying 
orders  on  such  alternative  trading  system,  including  a  customer,  member,  user,  or  participant  in  an  alternative  trading  system.  A 
subscriber,  however,  shall  not  include  a  natkmal  securities  sxchange  or  national  securities  association. 

ORDER  •  Shall  meen  any  firm  indication  of  a  willingness  to  buy  or  sell  a  security,  as  either  principal  or  agent,  including  any  bid  or  offer 
quotation,  market  order,  limit  order  or  other  priced  order. 


V. 
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Form  ATS 

Pag«1 

Execution 

Page 


U.S.  SECURITIES  AND  EXCHANGE  COMMISSION 
WASHINGTON.  O.C.  20840 
INITIAL  OPERATION  REPORT,  AMENDMENT  TO  INITIAL  OPERATION  REPORT  AND 
CESSATION  OF  OPERATIONS  REPORT  FOR  ALTERNATIVE  TRADING  SYSTEMS 


Date  filed 
(MMAX3/YY): 


WARNING:  Fatuw  Id  hwp  It*  fctmcuwrt^ri  to  mteecwiit«upplwwr«iqrln«omi^ 
and  raooids  or  oftMwiM  to  comply  vi«h  Iha  prawWom  or  IMV  appiyiiv  to  Itw  conduct  or  r 
I  Mcurttn  IMW  tnd  mey  rawl  In  dtadplnefy.  ■dmitiMraHM  or  oMnri  Mikn 


INTENTIONAL  MISSTATEMENTS  OR  OMISSIONS  Of  FACTS  MAY  CONSTITUTE  CRIMINAL  VIOLATIONS 


OFFICIAL 

USE 

ONLY 


Q  INITIAL  OPERATION  REPORT    □  AMENDMENT  TO  INITIAL  OPERATION  REPORT     □  CESSATION  OF  OPERATIONS  REPORT 


Exact  name,  principal  business  address,  mailing  address,  if  diflerent,  and  telephone  number  of  alternative  trading 
system: 

A      Full  name  of  alternative  trading  system  (if  sole  proprietor,  last,  first  B.      CRD 

and  middle  name):  Number 


C.      Name(s)  under  which  business  is  conducted,  if  different  firom  Item  1 A      D.      SEC  File  No.: 
^___ 8- 


E.      If  this  filing  makes  a  name  change  on  behalf  of  the  alternative  trading  system,  enter  the  previous  name  and 

specify  whether  the  name  change  is  of  the altematiw  trading  system  name  (1  A),  or 

business  name  (1C):  


Previous  name: 


F.      Alternative  trading  system's  main  stieet  address  (Do  not  use  a  P.O.  Box): 


G.      Mailing  address  (if  different): 


H.      Business  telephone  and  facsimile  number 


(Telephone) 
I.       Contact  employee: 


(Facsimile) 


(Name  and  Title) 


(Teleptwne  Number) 


(Facsimile) 


EXECUTION: 


SECoraaelNeglatory  organization  OT  connection  with  the  alteriiatlva  trwling  system's  actM^ 

!SJ!I*L*  *!!?^J!I*' ^J'S!^^ 

rfS^^LI!^      "^JLI?^  8*^ '""*"•  ^^"^^^  The  undersigned,  being  flrrt  duly  twom,depoaaa  and 
My^ttwlha«»e  has  executed  this  teem  on  behalf  of,  and  with  the  authority  of,  said  a^ 
undemjgned  aiK^  atteniative  trading  system  represent  that  the  intecmation  and 

•tfiiMs,  schedules,  or  other  documents  attached  hereto,  and  ottier  infcrmation  filed  herewith,  all  of  wlJl^ 
hereof,  are  current,  true  and  complete. 


(mmorfy) 


(NMwer 


(Signalum) 
Subacffcad  aid  MMm  bafora  im  1Mb 


.day  of. 


(Morth) 


(Yeai) 


(PiMad  Name  and  THa) 
.by 


(NoMnrPuM^ 


l^f  Conmiaalan  MQiiras  _ 


.County  of. 


77*  Ae0»  nwr  atways  to  convMitf  to  M  MM  M^tH( 


OOMOTWMTE 


^fc  ao<aqf  atwip  araaaf 


TWS  UNI  •  FOR  OmCUL  use  ONLY 
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Form  ATS 
Page  2 


XJJS.  SECURITIES  AND  EXCHANGE  COMMISSION 
WASHMOTON.  O.C.  20S4S 
INITIAL  OPERATION  REPORT,  AMENDMENT  TO  INITIAL  OPERATION  REPORT  AND 
CESSATION  OF  OPERATIONS  REPORT  FOR  ALTERNATIVE  TRADING  SYSTEMS 


OFFICIAL 
USE 


Alternative  trading  system  name: 
Filing  data: 


CRD  No: 
SEC  File  No.:  8- 


3. 


7. 


10. 


11. 


If  this  is  an  initial  operation  report,  the  date  the  alternative  trading  system  expects 
to  comnwnce  operation: 


Attach  as  Exhibit  A,  a  description  of  classes  of  subscribers  (for  ceample,  brokaf-dealar.  institution,  or  retail).  Also 
describe  any  differences  in  access  to  the  services  ofhrad  by  the  aKamative  trading  sy^am  to  diftorant  groups  or 
classes  of  subscribers. 

Attach  as  Exhibit  B: 

a.  A  list  of  the  types  of  securities  the  alternative  trading  syatamtradas  (for  Mampla,  debt,  equity,  listed, 
Nasdaq  NM)  or,  if  this  Is  an  initial  operation  report,  the  typaa  of  sacurtliaa  it  •veets  to  trade.  Notowhather 
any  types  of  securities  are  not  regntered  under  8edion12(a)  of  the  E}<BtMnge  Act  of  1834  fExchanga 
AcT). 

b.  A  list  of  the  securities  the  aitamativa  trading  syatam  trades,  oriftMa  is  an  MUal  operation  raport.  the 
securities  it  «Kpects  to  trade.  Note  whether  any  sacuriUas  are  not  ragtataiad  under  Seetton  12(a)  of  the 
ExchangaAcL 

Attach  as  ExhilM  C,  the  name,  addreas,  and  telephone  number  of  oouneai  Ibr  the  altamaliva  trading  system. 

Attach  as  Exhibit  0,  a  copy  of  the  constitution,  articles  of  Incorpowtton  or  association,  with  all  amandmenta,  and 
of  the  •dating  by-laws  or  corresponding  rulaa  or  lnatiumaiita,¥i)haliMsr  the  natwa,  of  the  aSernatlva  trading 
system.  If  this  information  is  publicly  available  on  a  conBnuoua  baaia  on  an  Intamat  aia  oontroMad  by  the 
aNamative  trading  system,  the  altamalivo  trading  system  may  indtoato  the  locaHon  of  the  Internet  wab  site  where 
such  information  may  be  found  in  Kau  of  fHing  such  inlbfmabon  wWi  the  Commission. 

Attach  as  Exhtoit  E,  tfw  natTM  of  any  entity,  other  than  the  altemaliva  trading  system,  that  wM  be  Invelvad  In 
operation  of  the  altematlva  trading  system.  Including  the  —cuben,  trading,  ciaarlng  and  aattWng  of  tranaections 
on  behalf  of  the  aNamathw  trading  syslam.  Provide  a  daeoiplion  of  the  rote  and  rsaponsibilitiee  of  each  entity. 

Attach  as  Exhibit  F,  the  following  information: 

a.     The  manner  of  operation  of  the  aHamaliva  trading  system: 

Procedures  governing  entry  of  orders  into  the  aRamaliws  tradteg  syslam: 

The  means  of  access  to  the  aKamative  trading  system: 


The  prooeduree  governing  wscution,  rsporting. 
the  aMamalive  trading  systam: 


and  sattiamant  of  transactions  aftected  through 


a. 
f. 


Procedures  for  ensuring  subscriber  eompiance  wlh  system  guidelnea:  and 

A  copy  of  the  aitamativa  trading  system's  subacribar  manual  and  any  other  matoriaia  provided  to 
subsaitiars. 


Attach  as  Exhibit  G.  a  brief  description  of  the  aKamative  trading  ayatem's  prooeduree  for  reviewing  systam 
capacity,  security  and  contingency  planning  preoeduras. 

If  any  other  entity,  ottwr  than  the  altamaliva  tradteg  sysiam,  wW  hold  or  safoguard  subscriber  Kinds  or  seeurittes 
on  a  raguter  basis,  attach  as  Exhibit  H  the  noma  of  such  aniily  and  a  brief  dasGfiplton  of  the  oontrois  that  wiH  be 
impiertMntad  to  ensure  the  safsty  of  such  fkinds  and  seeurittes. 

Attach  as  Exhibit  I,  a  list  providing  the  foil  tegal  name  of  ttwaa  direct  owners  rsported  on  Sehedute  A  of  Form  BO. 


OFFICIAL 

USE 

ONLY 


NUMQ  0001  aai»-oi-c 
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FORM  AT8-R  INSTRUCTIONS 


A.  GENERAL  INSTRUCTIONS 


1    Fonn  ATS-R  must  b«  fiM  by  alternative  trading  syctanfts  subject  to  Regulation  ATS  within  30  days  alter  the  end  of  each  calendar 
quarter,  or  more  frequently  upon  request  of  the  Securities  and  Exchange  Commission  PSEC*  or  'Commission').  This  Form  should  be 
prepared  as  of  the  last  day  of  each  calendar  quarter. 

2.  WHEN  TO  FILE  A  FORM  ATS-R  -  File  Form  ATS-R  within  30  calendar  days  after  the  end  of  each  calendar  quarter  in  which  the 
alternative  trading  system  has  operated  after  the  effectivaidate  of  Regulation  ATS.  Also  file  Fomi  ATS-R  within  10  calendar  days 
after  an  alternative  trading  system  ceases  to  operate. 


3.  CONTACT  EMPLOYEE  -  The  Individual  listed  on  page  1  as  the  contact  employee  must  be  authorized  to  receive  all  contact 
infbmiation.  communications  and  mailings  and  be  responsible  for  disseminating  that  information  within  the  alternative  trading 
system's  organization. 

4.  FORMAT 

•  Attach  the  Execution  Page  (Page  1)  with  every  niing  of  Form  ATS-R. 

•  Please  type  all  information. 

•  Be  sure  to  note  the  alternative  trading  system  nanw.  CRD  number,  SEC  file  number,  and  report  period  dates  on  each  page. 

•  Use  only  the  current  version  of  Form  ATS-R  or  a  reproduction. 

5.  WHERE  TO  FILE  AND  NUMBER  OF  COPIES  -  Submit  one  original  and  two  copies  of  Form  ATS-R  to:  SEC,  Division  of  Martcet 
Regulation,  450  Fifth  Street,  N.W.,  Stop  10-2.  Washington  DC.  20549. 

6.  RECORDKEEPING  -  A  copy  of  this  Form  ATS-R.  as  wen  as  the  forms  filed  with  the  SEC.  must  be  retained  by  the  aKemative 
trading  system  and  made  available  for  inspection  upon  request  of  the  SEC. 

7.  PAPERWORK  REDUCTION  ACT  DISCLOSURE 

•  Form  ATS-R  requires  an  alternative  trading  system  subject  to  Regulation  ATS  to  provide  the  Commission  vyith  quarteriy 
reports  regarding  trading  activities 

•  An  agency  may  not  conduct  or  sponsor,  and  a  person  is  not  required  to  respond  to,  a  collection  of  infbrmation  unless  it 
displays  a  currently  valid  control  number.  Sections  3(b).  11A(a).  11A(c),  15(c),  17(a),  23(a)  and  36(a)  authorize  the 
Commission  to  collect  mformation  on  this  Form  ATS  Itom  attemative  trading  systems  that  are  subject  to  Regulation  ATS 
See  15 use.  §578c(b).78lt-1(a).78k-1(c).  780(c),  78q(a).78w(a)  and 78mm(a). 

•  Any  member  of  the  public  may  direct  to  the  Commission  any  comments  concerning  the  accuracy  of  the  burden  estimate  on 
the  facing  page  of  Form  ATS-R  and  any  suggestions  for  reducing  this  burden. 

•  Fomi  ATS-R  Is  designed  to  enable  the  Commission  to  more  effectively  track  the  growth  and  development  of  alternative 
trading  systems,  as  well  as  to  more  effectively  comply  with  its  statutory  obligations  with  respect  to  aKemative  trading  systems 
and  improve  Investor  protection. 

•  It  is  estimated  that  an  alternative  trading  system  will  spend  approximately  4  hours  completing  Form  ATS-R. 

•  Any  member  of  the  public  may  direct  to  the  Commission  any  comments  concerning  the  accuracy  of  this  burden  estimate  and 
any  suggestions  for  reducing  this  burden. 

•  It  is  mandatory  that  an  alternative  trading  system  subject  to  Regulation  ATS  file  quarteriy  reports  on  Form  ATS-R  vinth  the 
Commission. 

•  All  reports  provided  to  the  Commission  on  Form  ATS-R  are  deemed  confidential  and  wHI  be  available  only  to  the  examination 
of  Commission  staff,  state  securities  authorities  and  the  self-regulatory  organizations.  Subject  to  the  provisions  of  the 
Freedom  of  Information  Act.  5  U.S.C.  522  CFOIA'),  and  the  Commission's  rules  thereunder  (17  CFR  200  80(b)(4Kiii))  ttie 
Commission  does  not  generally  publish  or  make  available  information  contained  in  any  reports,  summaries,  analyses '  letters 
or  memoranda  arising  out  of,  in  anticipation  of,  or  in  connection  vinth  an  examination  or  inspection  of  the  books  and  records  of 
any  person  or  any  other  investigation. 

•  This  collection  of  information  has  been  reviewed  by  the  Office  of  Management  and  Budget  ('OMB*)  in  accordance  with  the 
clearance  requirements  of  44  U.S.C.  §3507.  The  applicable  Privacy  Act  system  of  records  is  SEC-2  and  the  routine  uses  of 
the  records  at  set  forth  at  40  FR  39255  (August  27, 1975)  and  41  FR  5318  (February  5, 1976). 

8.  Only  those  alternative  trading  systems  subject  to  the  fair  access  obligations  under  Rule  301(bK5)  are  required  to  respond  to 
question  7  on  Form  ATS-R.  ^  >  -,  -^ 
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FORM  ATS-R  INSTRUCTIONS 


B.  EXPLANATION  OF  TERMS 

ALTERNATIVE  TRADING  SYSTEM  -  Shall  maan  any  organization,  association,  parson,  group  of  parsons,  or  systam  (1)  that 
constitutes,  maintains,  or  provides  a  marlcst  place  or  tsdlities  for  bringing  together  purchasers  and  sellers  of  securities  or  for 
otherwise  performing  with  respect  to  securities  the  fonctions  comntonly  performed  by  a  Stock  socchange  within  the  meening  of  Rule 
3b-16  under  the  Exchange  Act:  and  (2)  that  does  not  (i)  set  rules  governing  the  conduct  of  subscribers  other  than  the  conduct  of  such 
subscribers'  trading  on  such  organization,  association,  person,  group  of  persons,  or  system,  or  (ii)  discipline  subscribers  other  than  by 
eKdusion  from  trading. 

INVESTMENT  GRADE  CORPORATE  DEBT  SECURITIES  -  Shall  meen  any  security  that  (1 )  avidencea  a  liability  of  the  issuer  of 
such  security:  (2)  has  a  fixed  maturity  date  that  is  at  least  one  year  following  the  data  of  issuance:  (3)  is  rated  in  one  of  the  four 
highest  ratings  categories  by  at  least  one  Nationally  Recognized  Statistical  Ratings  Organization;  and  (4)  is  not  an  SKampted  security, 
as  defined  in  §3(aX12)  of  the  Act  (15  U.S.C.  78o). 

NON-INVESTMENT  GRADE  CORPORATE  DEBT  SECURITIES  -  Shall  mean  any  security  that  (1 )  evidences  a  liability  of  the  issuer 
of  such  security:  (2)  has  a  fixed  maturity  date  that  is  at  least  one  year  following  the  date  of  issuance:  (3)  is  not  rated  in  one  of  the  four 
highest  ratings  categories  by  at  least  one  Nationally  Recognized  Statistical  Ratings  Organization:  and  (4)  is  not  an  exempted  security. 
as  defined  in  S3(«X12)  of  the  Act  (15  U.S.C.  78o). 

DEBT  SECURITIES  -  Shall  mean  any  security  other  than  an  equity  security,  as  defined  in  §240.3a1 1-1 . 

EQUITY  SECURITIES  -  Shall  have  the  same  meaning  as  in  §240.3a1 1-1. 

GOVERNMENT  SECURITIES  -  Shall  have  the  same  meaning  as  in  Exchange  Act  Section  3(aX42).  including  those  instruments  in 
paragraph  (D)  of  §  3(aX42)  of  the  Exchange  Act.  v 

LISTED  EQUITY  SECURITIES  -  Shall  mean  any  equity  securities  that  are  listed  and  registered,  or  admitted  to  unlisted  trading 
privileges,  on  a  national  securities  exchange. 

LISTED  OPTIONS  -  Shall  mean  any  options  traded  on  e  registered  national  securities  wchange  or  automated  fodlity  of  a  registered 
national  securities  association. 

MORTGAGE  RELATED  SECURITIES  -  Shall  have  the  same  meaning  as  in  Exchange  Act  Section  3(aX41 ). 

MUNICIPAL  SECURITIES  -  Shall  have  the  same  meaning  as  in  Exchange  Act  Section  3(aX29). 

NASDAQ  NATIONAL  MARKET  SECURITIES  -  Shall  mean  any  securities  designated  as  Nasdaq  National  Martcat  Securities  by  The 
Nasdaq  Stock  Mart(et 

NASDAQ  SMALLCAP  MARKET  SECURITIES  -  Shall  mean  any  securitiM  designated  as  Nasdaq  SmaliCap  Maritat  Securities  by 
The  Nasdaq  Stock  Maricet. 

PENNY  STOCK  -  Shall  have  the  same  meening  as  in  Exchange  Act  Section  3(aX51). 

SUBSCRIBER  -  Shall  mean  any  person  that  has  entered  into  a  contractoal  agreement  with  an  alternative  trading  system  to  access 
such  alternative  trading  system  for  the  purpose  of  effecting  transactions  in  securities  or  to  submit,  disseminate,  or  display  orders  on 
such  alternative  trading  system,  including  a  customer,  member,  user,  or  participant  in  an  alternative  trading  system.  A  subscriber, 
however,  shall  not  include  a  national  securities  exchange  or  nattonal  securities  sssodation. 

UNLISTED  OPTIONS  -  Shall  mean  any  options  other  ttwn  those  traded  on  a  registered  national  securities  axchange  or  automated 
facility  of  a  registered  national  securities  association. 
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FormATS4? 

F>ag«1 

Execution 

Page 


UA.  SECURITIES  AND  EXCHANGE  COMMISSION 

WASHINGTON,  D.C.  20649 

QUARTERLY  REPORT  OF  ALTERNATIVE  TRADING  SYSTEM  ACTIVITIES 


OFFICIAL 
USE 


INTE^f^ONAL  MISSTATEMENTS  OR  OMISSIONS  OF  FACTS  MAY  CONSTITUTE  CRMWAL  VIOUTIONS 
Aitemative  Trading  System  Name: 


Period  covered  by  this  report: 


to 


1.      Exact  name,  principal  business  address,  mailing  address,  If  different,  and  telephone  number  of  alternative 
trading  system: 

A.      Full  name  of  aitemative  trading  system  (if  sole  proprietor.         B.  CRD  Number 
last,  first  and  middle  name): 


C.      Name(s)  under  which  business  is  conducted,  if  different 
from  Item  1A. 


D.  SEC  File  No.: 
8- 


E.      If  this  filing  makes  a  name  change  on  behalf  of  the  aitemative  trading  system,  enter  the  previous  name  and 

specify  whether  the  name  change  is  of  the aitemative  trading  system  name  (1  A),  or 

business  name  (10): 

Previous  name: 


F.      Attemative  trading  system's  main  street  address  (Oo  not  use  a  P.O.  Box): 


G.      Mailing  address  (if  different): 


H.      Business  telephone  and  facsimile  number 


(Telephone) 
i.       Contact  employee: 


(Facsimile) 


(Name  and  Title) 


(Telephone) 


(Facsimile) 


2.  Attach  as  Exhibit  A,  a  list  of  an  subscribers  that  were  participants  of  the  aitemative  trading  system  at  any  time 
during  the  period  covered  by  this  report 

3.  Attach  as  Exhibit  B.  a  list  of  all  securities  that  were  traded  on  the  aitemative  trading  system  at  any  time  during 
the  period  covered  by  this  report 


EXECUTION: 

Th«  aMwntfkw  Imiino  ayalm  cwMnt*  tNt  awvte  of  any  cM  adton  bieugM 

WBMtatien  In  eeiwiMilen  wth  lh»  taMnrikm  Indbig  tyitm'*  ac^^ 

iaMnMkwlradbtgayMMifaoartK(«nipteyMilllMnMlnaddrM«.ormtfngaddrawVdMknni.^^  Th«  undMviOMd, 

TIM  undmlOMd  aMi  aawMliM  toadbig  ayrtM  rvNMrt  IM  ttw  Mam^ 

decumarta  Maehad  haiMo,  and  elhar  Mocmalion  «M  hMwwWi.  a  of  «Meh  an  mada  ^ 


(MMA)0/Yy) 


By: 


(Name  of  atamMve  tmano  cyatem) 


(Signature) 
Subacrfeed  and  awom  before  ma  this day  of 

MyCommiasionexpiras County  of. 


(Month) 


(PrinMNanwandTWa) 
.by 


(Yaer) 


(Notary  Pubic) 


.State  of 


Tte  pa0a  fflusf  •»!«)«  to  con^iMBtf*!  M  MfM  wiiB*M( /nwKiafs^ 
Amxnoltry  stamp  or  Mil  whan  appleabh. 


DO  NOT  WRITE  BELOW  THIS  UNE  ■  FOR  OFFICIAL  USE  ONLY 


OFFICIAL 

USE 

ONLY 
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Form  ATS-R 
Page  2 


U.S.  SECURITIES  AND  EXCHANGE  COMMISSION 

WASHINOTON.  D.C.  20549 

QUARTERLY  REPORT  OF  ALTERNATIVE  TRADING  SYSTEM  ACTIVITIES 


OFFICIAL 
USE 


Alternative  trading  system  name: 
Period  covered  in  this  report: 


CRD  Number. 


to 


SEC  FN*  NuntMT.  8-_ 


Provide  the  total  unit  and  dollar  volume  of  transactions  in  the  following  securities.  For  securities  reported  in  4J- 
4N,  report  total  settlement  value  in  U.S.  DoHars.  Enter  'None,'  *N/A*  or  '0*  where  appropriate. 


Category  of  Securities 


/^  Listed  Equity  Securities 


B.  Nasdaq  National  Market  Securities 


C.  Nasdaq  SmallCap  Market  Securities 


D.  Equity  securities  issued  pursuant  to 
Rule  144A  of  the  Securities  Act  of  1933 

E.  Penny  Stock,  other  than  any  securities 
included  in  Items  4A-4D  above 

F.  Other  equity  securities  not  included  in 
Items  4A-4E  above 

G.  Rights  and  warrants 


H.  Listed  options 

I.  Unlisted  options 

J.  Government  securities 

K.  Municipal  securities 

L  Investment  grade  corporate  debt 
securities 


M.  Non-investment  grade  corporate  debt    \'^ 
securities 


N.  Mortgage  related  securities 


Total  Un»  Volume 
of  Transactions 


O.  Debt  securities  other  than  any 
securities  included  in  Items  4J-4N  above 


r? 


Total  Dotar  Volume  of 
Transactions 


OFFICIAL 

USE 

ONLY 


DO  NOT  WWrre  BELOW  TMPUNE- FOR  OFFICIAL  use  ONLY 


7*i 
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FonnATS-R 
Pag«3 


U.S.  SECURITIES  AND  EXCHANGE  COMMISSION 

WASHINGTON,  D.C.  20549 

QUARTERLY  REPORT  OF  ALTERNATIVE  TRADING  SYSTEM  ACTIVITIES 


OFFICIAL 
USE 


Aitwnativ*  trading  system  nam*: 
ParM  covarad  in  this  raport: 


CRD  Number 

SEC  Fit' 


NumbirS- 


5.      A.  List  ttta  types  of  equity  securities  reported  in 
Nam  4F  above: 


B.  List  the  types  of  debt  reported  in  Item  40 
abova: 


OFFICIAL 

USE 

ONLY 


6.      Provida  tt»e  total  unit  and  dollar  volume  of  transactions  for  after-hours  trading  in  the  following  securities    Enter 
■None."  'N/A*  or  'O'  where  appropriate. 


CaTagory  of  SecunUes 

A.  Uatad  Equity  Securities 

B.  Nasdaq  National  Martcat  Securities 

C.  Nasdaq  SmallCap  Marttat  Securities 

D.  LMad  options 


Tot^UmtVokififof 
Transaction* 


Total  DotarVokmf  of 
TranaaeOon* 


f!5^"^*''**^'"''***^*"P***~8™"***'<*^'«*'*«'n*^««««tothaal^^ 
during  the  period  covered  by  this  report,  designating  Ibr  each  person  (a)  whether  they  were  granted,  denied,  or 
!!???.!?*••■  (»»)*»•  ♦'^  «^  altamatlye  tradihg  system  took  such  action:  (c)  the  effective  date  of  such  action 
and  (d)  the  nature  of  any  denial  on  limitation  of  aocaes. 


DO  NOT  t^ffE  BELOW  TWUNE- FOR  OfFICIAL  USE  ONLY 


oooi«i*-oi-e 


22.  Section  249.638  and  Forrt  TlTS^' 
i  are  added  to  read  as  follows: 

i!249.638    Form  ATS-R.  information 
•quired  of  aitwnative  trading  systems 
ijursuant  to  §242.301  (b)(8)  of  ttiis  chapter. 

This  form  shall  be  used  by  every 
1  temative  trading  system  to  file 


* 
Federal.  R^ister/VoL>^3;i  No.  245/. TuesdJiy,  December  22.  1998/Rules  aff»  RegulatfeWfc^ 


7M4S 


required  reports  under  §  242.301(b)(8)  of 
this  chapter. 

Note:  Form  ATS-R  does  not  and  the 
amendments  will  not  appear  in  the  Code  of 
Federal  Regulations. 

OMB  APPROVAL 

OMB  Nimiber:  3235-0509 


Expires:  8/31/2001 

Estimated  Average  burden  hours  per 
form:  3.5 

Form  ATS-R— Quarterly  Report  of 
Alternative  Trading  System  Activities 

BtLUNO  CODE  S01»-01-M 
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A.  GENERAL  INSTRUCTIONS 


FORM  ATS4I  INSTRUCTIONS 


1.  Form  ATS-R  mutt  b«  fiM  by  aKamativ*  trading  ayttams  subjact  to  Ragulation  ATS  within  30  days  attar  tha  and  of  aach  calandar 
quartar,  or  mora  fraquantly  upon  raquast  of  tha  Sacuritiat  and  Exchanga  Commission  f  SEC*  or  'Commission').  This  Form  should  ba 
prepared  as  of  the  last  day  of  aach  calandar  quartar. 

2.  WHEN  TO  FILE  A  FORM  ATS-R  -  Fila  Form  ATS-R  within  30  calendar  days  attar  tha  and  of  each  calendar  quartar  In  which  the 
altamativa  trading  system  has  operated  attar  tha  aftoctiva  date  of  Regulation  ATS.  Also  fila  Form  ATS-R  within  10  calandar  days 
attar  an  aKamative  trading  system  ceases  to  operate. 

3.  CONTACT  EMPLOYEE  -  Tha  individuat  listed  on  page  1  as  tha  contact  ampioyea  must  ba  authorized  to  receive  all  contact 
infbmfiation.  communications  and  mailings  and  ba  responsible  for  disseminating  that  infbrmation  within  the  altamativa  trading 
system's  organization. 

4.  FORMAT 

•  Attach  tha  Execution  Page  (Page  1)  with  every  filing  of  Form  ATS-R. 

•  Please  type  all  information. 

•  Be  sure  to  note  the  alternative  trading  system  name,  CRD  number,  SEC  file  number,  and  report  period  dates  on  each  page. 

•  Use  only  the  current  version  of  Form  ATS-R  or  a  reproduction. 

5.  WHERE  TO  FILE  AND  NUMBER  OF  COPIES  -  Submit  one  original  and  two  copies  of  Form  ATS-R  to:  SEC  DMwkm  of  Maricet 
Ragulation,  450  Fifth  Street.  N.W.,  Stop  10-2,  Washington  DC.  20549. 

6.  RECOROKEEPINO  -  A  copy  of  this  Form  ATS-R.  as  wall  as  the  forms  filed  with  the  SEC.  must  ba  retained  by  tha  alternative 
trading  system  and  made  available  for  inspection  upon  request  of  the  SEC. 

7.  PAPERWORK  REDUCTION  ACT  DISCLOSURE 

•  Form  ATS-R  requires  an  altamativa  trading  system  sut)iect  to  Regulation  ATS  to  provide  tha  Commission  with  quarterty 
reports  regarding  trading  activities. 

•  An  agency  may  not  conduct  or  sponsor,  and  a  parson  is  not  required  to  respond  to,  a  collection  of  infbrmation  unless  it 
display*  a  currently  valid  control  number.  Sections  3(b),  11A(a),  11A(c),  15(c).  17(a).  23(a)  and  36(a)  authorize  the 
Commission  to  collect  infbrmation  on  this  Fomi  ATS  from  altemaUva  trading  systems  that  era  subject  to  Regulation  ATS 
S— 15  U.S.C.  §§78c<b).  78k-1(a).  78lc-1(c),  78o(c),  78q(a),  78w(a)  and  78mm(a). 

•  Any  member  of  the  public  may  direct  to  the  Commission  any  comments  concerning  the  accuracy  of  tha  burden  estimate  on 
the  facing  page  of  Form  ATS-R  and  any  suggestions  for  reducing  this  burden. 

•  Form  ATS-R  is  designed  to  enable  the  Commission  to  more  effectively  track  the  grovwth  and  devekipment  of  altemative 
trading  systems,  as  wall  as  to  more  aflectMaly  comply  with  its  statutory  obligations  with  raspect  to  altemative  trading  systems 
and  improve  investor  protection. 

•  It  is  estimated  that  an  altemative  trading  system  will  spend  approximately  4  hours  completing  Form  ATS-R. 

•  Any  member  of  the  public  may  direct  to  the  Commission  any  comments  concerning  the  accuracy  of  this  burden  estimate  and 
any  suggestions  for  reducing  this  burden. 

•  It  Is  mandatory  that  an  altemative  trading  system  subject  to  Regulation  ATS  file  quarterty  reports  on  Form  ATS-R  with  the 
Commission. 

•  All  reports  provided  to  the  Commission  on  Form  ATS-R  are  deemed  confidential  and  will  be  available  only  to  the  examination 
of  Commission  staff,  state  securities  authorities  and  the  self-regulatory  organizations.  Subject  to  the  provisions  of  the 
Freedom  of  Information  Act.  5  U.S.C.  522  ("FGIA').  and  tha  Commission's  rules  thereunder  (17  CFR  200.80(bX4Kiii))  the 
Commission  does  not  generally  publish  or  make  available  infonnation  contained  in  any  reports,  summaries,  analyses "  letters 
or  memoranda  arising  out  of.  in  anticipation  of.  or  in  connection  with  an  examination  or  inspection  of  the  books  and  records  of 
any  person  or  any  other  investigation. 

•  This  collection  of  infbrmation  has  been  reviewed  by  the  Office  of  Management  and  Budget  ('OMB')  in  accordance  with  the 
clearance  requirements  of  44  U  S.C.  §3507.  The  applicabia  Privacy  Act  system  of  records  Is  SEC-2  and  tha  routine  uses  of 
the  records  at  set  forth  at  40  FR  39255  (August  27. 1975)  and  41  FR  5318  (February  5, 1976). 

8.  Only  those  altemative  trading  systems  subject  to  the  fair  access  obligations  under  Rule  301  (bXS)  are  required  to  respond  to 
question  7  on  Form  ATS-R. 


BNJJNQ  OOOE  SOIO-OI-C 
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23.  Section  249.821  and  Form  PILOT 
are  added  to  read  as  follows: 

§  249.821    Form  PILOT,  Information 
required  of  aeif-regulatory  organizations 
operating  pilot  trading  systems  pursuant  to 
§24ai9t>-5  of  this  chapter. 

This  form  shall  be  used  by  all  self- 
regulatory  organizations,  as  defined  in 
section  3(a)(26)  of  the  Act.  (15  U.S.C 


78c(a)(26)),  to  file  required  information 
and  reports  with  regard  to  pilot  trading 
systems  pursuant  to  §  240.120240. 19b-5 
of  this  chapter. 

Note:  Form  PILOT  does  not  and  the 
amendments  will  not  appear  in  the  Code  of 
Federal  Regulations. 
OMB  APPROVAL 
OMB  Number:  3235-0507 
Expires:  8/31/2001 


Estimated  Average  biurden  hours  per 
form:  6 

Fonn  PILOT— Initial  Operation  Report, 
Amendment  to  Initial  Operation  Report 
and  Quarterly  Report  for  Pilot  Trading 
Systems  Operated  by  Self-Regulatory 
Organizations 

BILLING  CODE  8010-41-M 
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FORM  PILOT  IN8TRUCTK>N8 


A.  GENERAL  INSTRUCTIONS 

1.  Form  PILOT  is  the  form  ■  self-regulatory  organization  ('SRO')  files  to  notify  ttw  Securities  and  Exchange  Commission  ('SEC*  or 
'Commission* )  of  its  intention  to  operate  a  pilot  trading  system  pursuant  to  Rule  IMkS.  §  240.19l>-5,  under  the  Securities  Exchange 
Act  of  1934  ('Exchange  Ad*). 

2.  WHEN  TO  FILE  A  FORM  PILOT  -  The  SRO  must  file  the  initial  operation  report  Part  I  of  Form  PILOT,  at  leest  20  days  prior  to 
commencing  operation  of  the  pilot  trading  system.  The  SRO  operating  a  pilot  trading  system  under  Rule  1 9b-5  must  update 
information  reported  in  Part  I  of  Form  PILOT  by  submitting  amerutments  to  the  initial  operation  report  at  least  20  calendar  days  prior  to 
implementing  a  material  change  to  the  operation  of  the  pilot  trading  system  as  described  on  Form  PILOT  or  any  amendment  thereto, 
other  than  information  reported  in  Items  3b  and  4b  on  Form  PILOT  relating  to  subscribers  to,  end  securities  traded  on,  ttte  pilot  trading 
system.  Additionally,  the  SRO  must  file  Part  II  of  Form  PILOT  by  submitting  quarterly  reports  vvithin  30  calendar  days  after  the  end  of 
eech  calendar  quarter  in  which  the  pilot  trading  system  has  operated  attar  the  effective  date  of  Regulation  ATS. 

3.  CONTACT  EMPLOYEE  -  The  individual  listed  on  page  1  as  the  contact  employee  must  be  authorized  to  receive  all  contact 
information,  communications  and  mailings  and  be  responsible  for  disseminating  that  information  within  the  SRO. 

4.  FORMAT 

•  Attach  an  Execution  Page  (Page  1 )  with  original  manual  signahires. 

•  Please  type  all  information. 

•  Provide  the  name  of  the  SRO,  pilot  trading  system  and  the  filing  date  on  each  page. 

•  Use  only  the  current  version  of  Form  PILOT  or  a  reproduction. 

5.  WHERE  TO  FILE  AND  NUMBER  OF  COPIES  -  Submit  one  original  and  eight  copies  of  Form  Pilot  to:  SEC.  Division  of  Martut 
Regulation,  450 Fifth  Street,  N.W.,  Washington  DC.  20549. 

6.  RECORDKEEPING  -  A  copy  of  this  Form  PILOT,  as  well  as  any  amendments  thereto  filed  with  the  SEC.  must  be  retained  by  the 
SRO  operating  the  pilot  trading  system  at  its  principal  place  of  business  and  made  available  for  inspection  upon  request  of  the  SEC. 

7.  PAPERWORK  REDUCTION  ACT  DISCLOSURE 

•  Form  PILOT  requires  an  SRO  intending  to  operate  a  pilot  trading  system  pursuant  to  the  temporary  exemption  under  Rule  19b- 
5  to  file  certain  information  about  the  operabon  of  the  pilot  trading  system  and  notices  of  material  changes  to  the  pilot  trading 
system.  In  addition.  Form  PILOT  requires  SROs  to  report  transaction  volume  on  the  pilot  trading  system  on  a  quarterty  basis. 

•  An  agency  may  not  conduct  or  sponsor,  and  a  person  is  not  required  to  respond  to.  a  collection  of  information  unless  it 
displays  a  currently  valid  control  number.  Sections  3(aX2e).  3(aX27).  3(aX2S)  19(b).  23(a)  and  36(a)  authorize  the 
Commission  to  collect  infbrmation  on  this  Form  PILOT  from  SROs.  See  15  U.S.C.  §f78c(aX26),  78c(aX27).  78c(aX28). 
7Bs(b),  78w(a)  and  78mm(a)- 

•  Any  member  of  the  public  may  direct  to  the  Commission  any  comntents  concerning  the  accuracy  of  the  burden  estimate  on 
the  facing  page  of  Form  PILOT  and  any  suggestions  for  reducing  this  burden. 

•  Form  PILOT  is  designed  to  enable  the  Commission  to  determine  whether  an  SRO  has  property  availed  Itself  of  Rule  19b-6,  is 
operating  a  pilot  trading  system  in  compiianoe  with  the  Exchange  Act,  and  is  carrying  out  its  statutory  oversight  oMigabons 
under  the  Exchange  Act 

•  It  is  estimated  that  an  SRO  will  spend  approxinwtely  24  hours  completing  the  inibat  operation  report  on  Form  PILOT  pursuant 
to  Rule  19b-5.  It  is  also  estimated  that  eech  SRO  will  spend  approidntitely  3  hours  to  prepare  each  notice  of  a  material 
change  and  approximately  3  hours  to  prepare  quarteriy  transaction  information. 

•  It  is  mandatory  that  an  SRO  seeidng  to  operate  a  pilot  trading  system  under  Rule  19b-5  file  a  Form  PILOT  with  the 
Commission.  It  is  also  mandatory  that  an  SRO  operating  a  pilot  trading  system  file  notices  of  material  systems  changes  end 
quarterty  transaction  reports  on  Form  PILOT. 

•  Prior  to  commencing  operations,  all  reports  provided  to  the  Commission  on  Form  PILOT  are  deemed  oonfidenttal  and  WIN  be 
available  only  to  the  «Kamin«tion  of  Commission  Starr  and  state  securttiee  authorities.  Subject  to  the  provisions  of  the  Freedom 
of  Information  Act.  5  U.8.C.  522  fFOIA*)  and  the  Commission-s  rules  thereunder  (17  CFR  200.80(bX4XiH)).  the  Commission 
does  not  generally  publish  or  malce  available  Inltarmabon  contained  in  any  reports,  summariee,  analysea,  letters,  or 
memoranda  arising  out  of.  in  anttdpalion  of,  or  in  connecHon  with  an  mamination  or  inspection  of  the  boolcs  and  records  of  any 
personxK  any  ottiar  investigation.  Onca  the  pilot  trading  system  commences  operation,  all  reports  provided  to  the  Commission 
on  Form  PILOT  will  be  publicly  available  as  of  the  operation  date  provided  on  Fomn  PILOT  or  any  amendment  to  Form  PILOT. 

•  This  collection  of  information  has  been  reviewed  by  the  Office  of  Management  and  Budget  fOMB*)  in  accordance  with  the 
clearance  requirenrtents  of  44  U.S.C.  §3507.  The  applioable  Privacy  Act  system  of  records  is  SEC-2  and  the  routine  uses  of  the 
records  at  set  forth  at  40  FR  39255  (August  27. 1975)  and  41  FR  5318  (February  5. 1976). 
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FORM  PILOT  INSTRUCTIONS 


B.  EXPLANATION  OF  TERMS 

PILOT  TRAOINO  SYSTEM  -  Shall  mean  any  trading  system,  operated  by  an  SRC.  that 

(1Ki)  has  been  in  operation  for  less  than  two  years;  (ii)  is  independent  of  any  other  trading  system  operated  by  such  self-regulatory 
organization  that  has  been  approved  by  the  Commission  pursuant  to  Section  19(b)  of  the  Exchange  Act;  (iii)  with  respect  to  each 
security  traded  on  such  pilot  trading  system,  during  at  least  two  of  the  last  four  consecutive  calendar  months,  has  traded  no  more 
than  5%  of  the  average  daily  trading  volume  of  such  security  in  the  United  States;  and  (iv)  with  respect  to  all  securities  traded  on 
such  pilot  trading  system,  during  at  leest  two  of  the  last  four  consecutive  calendar  nwnths,  has  traded  no  more  than  20%  of  the 
average  daily  trading  volume  of  all  trading  systems  operated  by  such  self-regulatory  organization;  or 

(2Ki)  has  been  in  operation  for  less  than  two  years;  (ii)  with  respect  to  each  security  traded  on  such  pilot  trading  system,  during  at  least 
two  of  the  last  four  consecutive  calendf  r  months,  has  traded  no  more  than  1%  of  the  average  daily  trading  volume  of  such  security 
in  the  United  States;  and  (iii)  with  respect  to  all  securities  traded  on  such  pilot  trading  system,  during  at  least  two  of  the  last  four 
consecutive  calendar  nKMiths,  has  traded  no  more  than  20%  of  the  average  daily  trading  volume  of  all  trading  systems  operated  by 
such  self-regulatory  organization;  or 

(3Ki)  has  been  in  operation  for  less  than  two  years;  and  (HXA)  satisfied  the  definition  of  'pilot  trading  system'  under  paragraph  (1 ) 
above  no  more  than  60  days  ago,  and  continues  to  be  independent  of  any  other  trading  system  operated  by  such  self-regulatory 
organization  that  has  been  approved  by  the  Commission  pursuant  to  Section  19(b)  of  the  Exchange  Act;  or  (B)  satisfled  the 
definition  of  'pUot  trading  system'  under  paragraph  (2)  above  no  more  than  60  days  ago. 

INVESTMENT  ORAOE  CORPORATE  DEBT  SECURITIES  •  Shall  mean  any  security  that  (1 )  evidences  a  liability  of  the  issuer  of  such 
security:  (2)  has  a  fbcad  maturity  date  that  is  at  least  one  year  following  the  date  of  issuance;  (3)  is  rated  in  one  of  the  four  highest 
ratings  categories  by  at  least  one  Nationally  Recognized  Statistical  Ratings  Organization;  and  (4)  is  not  an  SKsmpted  security,  as 
defined  in  }3(aX12)  of  the  Act  (15  U.S.C.  78o). 

NON-INVESTMENT  GRADE  CORPORATE  DEBT  SECURITIES  -  Shall  mean  any  security  that  (1)  evidences  a  liability  of  the  issuer  of 
such  security;  (2)  has  a  fixed  maturity  date  that  is  at  least  one  year  following  the  date  of  issuance;  (3)  is  not  rated  in  one  of  the  fbur 
highest  ratings  categories  by  at  least  one  Nationally  Recognized  Statistical  Ratings  Organization;  and  (4)  is  not  an  mempted  security, 
as  defined  in  S3(aX12)  of  the  Act  (15  U.S.C.  78o). 

DEBT  SECURITIES  -  Shall  mean  any  security  other  than  an  equity  security,  as  defined  in  §240.3a1 1-1. 

EQUITY  SECURITIES- Shall  havethe  same  meaning  as  in  §240.3a11-1.  ^ 

GOVERNMENT  SECURITIES  -  Shall  have  the  same  meaning  as  in  Exchange  Act  Section  3(aX42). 

LISTED  EQUITY  SECURITIES  -  Shall  mean  any  equity  securitiea  that  are  listed  and  registered,  or  admitted  to  unlisted  trading 
privileges,  on  a  national  securities  aD(change. 

LISTED  OPTIONS  -  Shall  mean  any  options  traded  on  a  registered  national  securities  exchange  or  automated  facility  of  a  registered 
national  securities  association. 

MORTGAGE  RELATED  SECURITIES  -  Shall  have  the  same  meaning  as  in  Exchange  Act  Section  3(aX41 ). 

MUNICIPAL  SECURITIES  •  Shall  have  the  same  meaning  as  in  Exchange  Act  Section  3(aX20). 

NASDAQ  NATIONAL  MARKET  SECURITIES  -  Shall  mean  any  securities  designated  as  Nasdaq  National  Market  Securitiea  by  The 
Nasdaq  Stock  Maritat  ' 

NASDAQ  SMALLCAP  MARKET  SECURITIES  -  Shall  mean  any  securities  designated  as  Nasdaq  SmallCap  Market  Securities  by  The 
Nasdaq  Stock  Market 

PENNY  STOCK  -  Shall  have  the  same  meaning  as  in  Exchange  Act  Section  3(aX51). 


Fedttral  Jester /V(^.'63;''Nb.  245/Tties(tey,  D^comber  22,  19g8/Rule6  and'Rsgubtteitt^       l^fMf 


Form  PILOT 

Page1 

Execution 

Page 


U.S.  SECURITIES  AND  EXCHANGE  COMMISSION 

WASHINGTON.  D.C.  2OS40 

PARTI 

INITIAL  OPERATION  REPORT.  AMENDMENT  TO  INITIAL  OPERATION  REPORT. 

AND  QUARTERLY  REPORT  FOR  PILOT  TRADING  SYSTEMS 

OPERATED  BY  A  SELF-REGULATORY  ORGANIZATION 


Date  AM 
(MM/DDrfY). 


OFFICIAL 

USE 

ONLY 


WARNING:  Failura  to  kMp  thts  form  eumrt  eral  to  nte  wcurale  wpptMWitfMy  Mo^^ 
boohs  arMl  racordt  w  omwwtas  to  comply  wth  Itw  prawMorw  of  IMT  applyirig  to  the  oondurt 
McurNios  laim  ami  may  rwuK  iri  dMplMiy,  admlriMriilvo  or  crIrnM  action. 

INTENTIONAL  MISSTATEMENTS  OR  OMISSIONS  OF  FACTS  MAY  CONSTITUTE  CRIMINAL  VIOLATIONS 


Q  INITIAL  OPERATION  REPORT    Q  AMENDMENT  TO  INITIALOPERATION  REPORT     □  QUARTERLY  REPORT 

1.      Exact  name,  principal  business  address,  mailing  address,  if  different  and  telephone  numt>er  of  pilot  trading  system; 
A.      Name  of  the  SRC  filing  Form  PILOT: 


C.      File  No. 
PILOT- 


B.      Full  Name  of  pilot  trading  system: 


0.      If  this  filing  makes  a  name  change  on  behalf  of  the  pilot  trading  system,  enter  the  previous  name. 

Previous  name:  ■ 

E.      Pilot  trading  system's  business  address  (Do  not  use  a  P.O.  Box): 


F.      Business  telephone  and  facsimile  number 


(Telephone) 
G.     Contact  employee: 


(Facsimile) 


(Name  and  Title)                                             (Telephone  Number)                       (Facsimile) 
2.      If  this  is  an  Initial  operation  report,  the  date  the  SRO  expects  to  commence  operation  of  the  pilot  trading  system: 
Operation  Date:  


EXECUTION: 

The  SRO  consents  that  service  of  any  civil  action  brought  by,  or  notice  of  any  proceeding  before,  the  SEC  in  connection 
with  the  pilot  trading  system's  activities  may  be  given  by  registered  or  certified  meil,  or  confirmed  telegram,  to  the  pilot 
trading  system's  contact  employee  at  the  business  address  given  in  Item  1E.  The  undersigned,  being  first  duly  swom, 
deposes  and  says  that  ha/she  has  executed  this  form  on  behalf  of,  and  with  the  authority  of,  said  SRO.  The  undersigned 
and  the  SRO  represent  that  the  information  and  statements  contained  herein,  including  axhibits,  schedules,  or  other 
documents  attached  hereto,  and  other  information  filed  herewith,  all  of  which  are  made  a  part  hereof,  are  current,  true  and 
complete. 


(MMDO/YY) 


(Name  dr  SRO) 


(Signatura) 
Subacrtbad  and  awom  bafora  ma  this 


.day  or. 


(Printed  N«na  and  TMa) 
by_ 


(Mondi) 


(Ye«) 


(Notary  PuUte) 


My  Commiaaion  wplraa 


.County  of. 


State  or. 


Tmp»g»muttalw»y9b9eempltMlnM\iimoilifnM,nmniMlalgn»lunandnotm1z»ten. 
AlBx  notary  atamp  or  tMlwhtnapfleablt. 


DO  NOT  WRITE  BELOW  THIS  UNE  ■  FOR  OFFICIAL  USE  ONLY 
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US.  SECURITIES  AND  EXCHANQE  COMMISSION 
WA8HINOTON,  D.C.  a054S 

-^  PARTI 

INITIAL  OPERATION  REPORT.  AMENDMENT  TO  INITIAL  OPERATION  REPORT. 

AND  QUARTEra.Y  REPORT  FOR  PILOT  TRADING  SYSTEMS 

OPERATED  BY  A  SELF-REOULATORY  ORGANIZATION 

(tob«lll>datl— t20c«l<ndfd<y»pflorteeoinmwiclngopfitlon) 


OFFICIAL 
USE 


SRO  nam*: 

Pilot  trading  system  nam*: 

Filing  data: 


OFFICIAL 

USE 

ONLY 


AttachasExtiibitA: 

a.  A  description  of  dassas  of  nwrnbars  trading  on  thapHot  trading  system,  and  any  parsons  to  wlwmthosa 
members  provide  access  to  trading  on  the  pilot  trading  system.  Also  describe  any  differences  in  access  to 
the  services  offered  by  the  pilot  trading  system  to  difhrent  classes  of  members. 

b.  A  list  of  the  members,  by  name,  or  if  this  is  an  initial  operation  report  a  list  of  the  anticipated  members  who 
may  trade  on  the  pilot  trading  system. 

Attach  as  Exhibit  B: 

a.  A  list  of  the  types  of  securities  the  pilot  trading  sysiam  trades  (for  wample.  debt,  equity,  listed,  Nasdaq 
NM),  or  if  this  is  an  initial  operation  report  the  types  of  sacuritias  it  Mpaets  to  trade.  Note  whether  any 
types  of  securities  era  not  registered  under  Section  12(a)  of  the  Exchange  Act 

b.  A  list  of  the  securities  the  pilot  trading  system  trades,  or  if  this  is  an  initial  operation  report  the  securities 
the  SRO  escpects  to  trade  on  the  pilot  trading  system.  Not*  whether  any  securities  aro  not  ragistarod  under 
Section  12(a)  of  the  Exchange  Act 

Attach  as  Exhibit  C,  the  name,  address,  and  telephone  number  of  counsel  for  the  pilot  trading  system. 

Attach  as  Exhibit  D,  the  name  of  any  entity,  other  than  the  SRO,  that  wiH  be  involvad  in  the  operation  of  the  pilot 
tradhig  system,  including  the  eocecution,  trading,  clearing  and  settling  of  transactions  on  behalf  of  the  SRO. 
Provide  a  detailed  description  of  the  role  and  responsibilities  of  each  entity. 

Attach  as  Exhibit  E,  the  following  information: 

a.      The  manner  of  operation  of  the  pilot  trading  system: 

Procedures  governing  entry  of  orders  into  the  pilot  trading  system; 

Tha  SRCs  means  of  granting  access  to  the  pilot  trading  system; 


The  procedures  governing  execution,  reporting,  clearance  and  settlement  of  transactions  effected  through 
ttw  pilot  trading  system; 

a      The  procedures  for  ensuring  compliance  with  system  guidelinee; 

f.  A  copy  of  tha  pilot  trading  system's  manual  and  any  other  materials  provided  to  members  trading  on  tha 
pilot  trading  system;  and 

g.  Acopy  of  the  agreement  between  the  SRO  and  members  trading  on  the  pilot  trading  system,  and,  if 

applicabia,  any  agreement  between  nwmbers  and  those  persons  members  provide  access  to  trading  on  tha 
pilot  trading  system. 

Attach  as  Exhibit  F,  a  brief  description  of  the  SRC's  procedures  for  reviewing  capacity,  security  and  contingancy 
planning  with  respect  to  the  pilot  trading  system. 
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MM.  SECURrriES  AND  EXCHANGE  COMMItMON 
WA8HINOTON,  D.C.  aOS4t 

Part  II 
INITIAL  OPERATION  REPORT,  AMENDMENT  TO  IMTIAL  OPERATION  REPORT,  AND 
QUARTERLY  REPORT  FOR  PILOT  TRAONHO  SYSTEMS 
OPERATED  BY  A  SELF-REOUIATORY  OROANiZATION 


OFFICIAL 
USE 


OFFICIAL 
USE 
ONLY 


SRC  nam*: 

PHat  trading  tyttMn  nam*: 

Period  covarad  in  this  rapoit 


to 


Providatha  total  unit  and  dollar  voiuma  of  transaction*  in  tha  following  aacufttiaa.  For  saeuritiaa  raportad  In  Kam 
9.  J.  through  0.  O,  raport  total  salUamant  valua  In  U.S.  doHan.  Entar  'Nona,'  'N/A'  or  '(T  whara  appropriata 


Ca(a0ory  of  SaeuflUaa 
A.  Littad  Equity  Saeuritiaa 
8.  Naadaq  National  Marttat  Sacuritias 
C.  Naadaq  SnwHCap  Markat  Saeuritiaa 


0.  Equity  aacurltiaa  lasuad  pursuant  to 
Rula144A  or  tha  Saeuritias  Ad  0(1933 

E.  PannyStoek,othar  than  any  saeuritiaa 
indudad  in  Itama  9A-90  abova 

F.  Othar  aquity  aaeuritiaa  not  indudad  in 
Itama  9A-9E  abova 

G.  Rights  and  warrants 


H.  LJstad  optiona 

I.  Unllstad  options 

J.  Invaatmant-grada  corporate  dabt 
sacuriUas 

K.   Non^nvastnwnt-grada  corporate  daW 
saeuritiaa 

L  Gowsmmant  saeuritiaa 

M.  Municipal  sacurilias 

N.  Mortgaga  ralatad  sacuritias 


O.  DaM  saeuritiaa  othar  than  any 
saeuribaa  indudad  in  Kama  9J  -  9N  abova 

10.    A.  List  thatypaa  of  aquity  sacuritias 
raportad  in  Nam  90  abova: 


B.  List  thatypaa  of  daM  raportad  in  Kam 
90  abova: 


TatatUntVokinfof 
TrwittteOont  ■ 


Total  DolarVelunmcf 
TrwmaeOom 


DO  MOT  WWTS 


THWUNE' FOR  OmCMHWe  ONLY 


By  the  Commission. 


Dated:  December  8, 1998. 
Mafgaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  98-33299  Filed  21-21-98;  8:45  am] 
MUtNO  COM  toio-ei-c 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

1 7  CFR  Parts  240  and  249 

[Release  No.  34-40761;  File  No.  S7-13-98] 

RIN  3235-AH39 

Amendment  to  Rule  Filing 
Requirements  for  Self-Regulatory 
Organizations  Regarding  New 
Derivative  Securities  Products 

AGB4CY:  Securities  and  Exchange 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Securities  and  Exchange 
Commission  is  adopting  an  amendment 
to  Rule  19b— 4  under  the  Securities 
Exchange  Act  of  1934.  The  amendment 
permits  self-regulatory  organizations  to 
list  and  trade  new  derivative  securities 
products  pursuant  to  existing  self- 
regulatory  organization  trading  rules, 
procedures,  surveillance  programs  and 
listing  standards  without  submitting  a 
proposed  rule  change  pursuant  to 
section  19(b). 

EFFECTIVE  DATE:  February  22. 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  M.  Lawson,  Senior  Special 
Counsel  at  (202)  942-0182  or  N4arianne 
H.  Dufiy,  Special  Counsel  at  (202)  942- 
4163,  Office  of  Market  Supervision, 
Division  of  Market  Regulation, 
Securities  and  Exchange  Commission, 
Mail  Stop  10-1. 450  Fifth  Street,  NW. 
Washington,  DC  20549. 
SUPPLEMENTARY  INFORMATION: 

I.  INTRODUCnON 

A.  Purpose  Of  Amendment    ' 

On  April  17. 1998,  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission")  proposed  for  comment 
an  amendment  to  Rule  19b-4 
("Proposed  Rule")  >  under  the  Seciuities 
Exchange  Act  of  1934,  as  amended 
("Exchange  Act"  or  "Act"),*  to  expand 
the  scope  of  self-regulatory  organization 
("SRO")  3  matters  that  do  not  constitute 
prop>osed  rule  changes,  within  the 
meaning  of  section  19(b)  of  the  Act  *  and 
Rule  19b-4  » thereunder.  In  particular, 
imder  the  amendment,  an  SRO  rule 


'  Securities  Exchange  Act  Release  No.  39885 
(April  17,  1998)  63  FR  23584  (April  29.  1998) 
("Proposing  Release"). 

'15U.S.C.  78aefseq. 

>  Section  3(a)(26)  of  the  Exchange  Act.  15  U.S.C 
78c(a)(26).  defines  SRO  to  mean  any  national 
securities  wxrhange.  registered  securities 
association,  registered  clearing  agency,  and  for 
purposes  of  section  19(b)  of  the  Act.  15  U.S.C 
78s(b),  and  other  limited  purposes,  the  Municipal 
Securities  Rulemaking  Board. 

*  15  U.S.C  78s. 

■l7CFR240.19(>-t. 


change  would  not  include  the  listing 
and  trading  of  certain  new  derivative 
securities  products,  as  deBned  below, 
pursuant  to  existing  trading  rules, 
procedures,  surveillance  programs  and 
listing  standards.  Today,  the 
Commission  adopts  the  amendment 
without  any  material  changes  from  the 
proposal.  In  response  to  certain 
commenters,  the  Commission  also  is 
providing  clarification  on  the 
amendment. 

B.  Description  Of  Amendment 

The  Commission  previously  adopted 
rules  that  interpret  the  terms  "stated 
policy,  practice  or  interpretation"  and 
"proposed  rule  change."^  For  example, 
paragraph  (c)  of  Rule  19b-4  ^  provides 
that  certain  stated  policies,  practices 
and  interpretations  of  SROs  do  not 
constitute  proposed  rule  changes. 
Specifically,  a  "stated  policy,  practice  or 
interpretation"  of  an  SRO  is  not  a 
proposed  rule  change  if  it  is  reasonably 
and  fairly  implied  by  an  existing  SRO 
rule. 

Similarly,  today  the  Commission  is 
adopting  an  amendment  to  Rule  19b-4. 
in  substantially  the  same  form  that  it 
was  proposed,  so  that  the  listing  and 
trading  of  new  derivative  securities 
products  would  not  be  proposed  rule 
changes  so  long  as  existing  SRO  trading 
rules,  procedures,  surveillance  programs 
and  listing  standards  apply  to  the 
product  class  covering  a  specific  new 
derivative  securities  product." 
Specifically,  the  Commission  is  adding 


•Sections  3(a)(26).  3(a)(27).  15  U.S.C  78c(a)(27), 
3(a)(28).  15  U.S.C  7Sc(a)(28)  and  section  3(b).  15 
U.S.C  78c(b).  of  the  Act  provide  that  the 
Commission  may  promulgate  rules  regarding, 
among  other  things,  "stated  policies,  practices  and 
interpreutions"  of  SROs  Section  19(b)  authorizes 
the  Commission  to  promulgate  rules  regarding 
"proposed  rule  changes"  of  SROs.  Section  23(a).  15 
U.S.C.  78w(a),  of  the  Act  provides  that  the 
Conunission  shall  have  power  to  make  such  rules 
and  regulations  as  may  be  necessary  or  appropriate 
to  implement  the  provisions  of  the  Exchange  Act  for 
which  it  is  responsible  or  for  the  execution  of  the 
functions  vested  in  it  by  the  Exchange  Act.  and  may 
for  such  purposes  classify  persons,  securities, 
transactions,  statements,  applications,  reports  and 
other  matters  within  its  jurisdiction,  and  prescribe 
greater,  lesser  or  different  requirements  for  different 
classes  thereof.  (See  e.g..  Securities  Exchange  Act 
Release  No.  34140  (June  1. 1994)  59  FR  29393  (June 
7,  1994)).  In  addition,  in  1996,  Congress  granted  the 
Commission  the  authority,  under  section  36(a),  15 
U.S.C  78mm(a),  to  exempt  any  class  of  person, 
security  or  transaction  from  any  provision  of  the 
Act.  Pub.  L.  104-290. 110  Stat.  3416  (1996).  The 
rule  adopted  today  effectively  exempts  SROs  from 
certain  requirements  under  Section  19(b)  of  the  Act 
that  otherwise  would  apply  to  the  listing  and 
trading  of  new  derivative  securities  products. 

'17CFR240.19b-4(c). 

•  See  IV.  A.  Definition  of  "New  Derivative 
Securities  Product",  infra,  for  a  complete  discussion 
of  the  technical  changes  to  the  dermition  of  new 
derivative  securities  product  in  response  to 
commenters'  requests  for  clarification. 


a  new  paragraph  (e)  to  Rule  19b-4 
which  states: 

the  listing  and  trading  of  a  new  derivative 
securities  product  by  (an  SRO)  shall  not  be 
deemed  a  proposed  rule  change,  pursuant  to 
paragraph  (c)(1)  of  (Rule  19b-4),  if  the 
Conunission  has  approved,  pursuant  to 
section  19(b)  of  the  Act  |),  such  (SRO's) 
trading  rules,  procedures  and  listing 
standards  for  the  product  class  that  would 
include  the  new  derivative  securities 
product,  and  the  SRO  has  a  surveillance 
program  for  the  product  class.^ 

In  adopting  new  paragraph  (e),  the 
Commission  believes  that  when  the 
Commission  has  approved,  pursuant  to 
section  19(b)  of  the  Act.  an  SRO's 
trading  rules,  procedures  and  listing 
standards  for  the  product  class  that 
would  include  the  new  derivative 
securities  product,  the  listing  and 
trading  of  the  new  derivative  securities 
product  is  reasonably  and  fairly  implied 
by  the  SRO's  existing  trading  rules, 
procedures  and  listing  standards.  "The 
Commission  therefore  is  deeming  the 
listing  and  trading  of  new  derivative 
securities  products  to  not  be  proposed 
rule  changes  under  rule  19b-4(c)(l) 
when  certain  conditions  are  met. 

n.  Background 

A.  Current  Procedures  For  Submission 
and  Approval  of  SRO  New  Derivative 
Securities  Product  Rule  Filings 

Over  the  years,  the  Commission  has 
sought  to  revise  the  rule  filing 
requirements  to  meet  the  changing 
needs  of  the  SROs  in  a  competitive 
international  marketplace,  flie 
Commission  previously  has  responded 
to  the  need  for  flexibility  in  regulating 
new  derivative  securities  products  by 
developing  streamlined  filing 
procedures  to  ease  the  SROs'  regulatory 
burden  in  many  circumstances.  Today, 
the  Commission  is  adopting  an 
amendment  to  Rule  19b-4  under  the  Act 
that  expands  the  scope  of  SRO  matters 
that  do  not  constitute  proposed  rule 
changes  to  include  the  listing  and 
trading  of  new  derivative  securities 
products  pursuant  to  existing  SRO 
trading  rules,  procedures,  surveillance 
programs  and  listing  standards. 

1.  Standard  Statutory  Procedures 

Section  19(b)(1) "  of  the  Act  requires 
an  SRO  to  file  with  the  Commission  its 
proposed  rule  changes  accompanied  by 
a  concise  general  statement  of  the  basis 
and  purpose  of  the  proposed  rule 
change.  Once  a  proposed  rule  change 
has  been  filed,  the  Commission  is 
required  to  publish  notice  of  it  and 
provide  an  opportimity  for  public 
comment.  The  proposed  rule  change 


•See  Text  Of  The  Final  Fuk.  infn. 
'•15U.S.C78s(b)(l). 
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may  not  take  effect  unless  it  is  approved 
by  the  Commission  or  is  otherwise 
permitted  to  become  effective  under 
section  19(b)  of  the  Act.**  Section 
19(b)(2) "  of  the  Act  sets  forth  the 
standards  and  time  periods  for 
Commission  action  either  to  approve  a 
proposed  rule  change  or  to  institute  and 
conclude  a  proceeding  to  determine 
whether  a  proposed  rule  change  should 
be  disapproved.  Generally,  the 
Commission  must  either  approve  the 
proposed  rule  change  or  institute 
disapproval  proceedings  within  35  days 
of  the  publication  of  notice  of  the  filing 
or  within  a  longer  period  as  the 
Commission  finds  appropriate  or  to 
which  the  SRO  consents.  The 
Commission  must  approve  a  proposed 
rule  change  if  it  finds  that  the  rule 
change  is  consistent  with  the 
requirements  of  the  Act,  and  the  rules 
and  regulations  thereunder,  applicable 
to  the  SRO  proposing  the  rule  change. 
If  the  Commission  does  not  make  that 
finding,  it  must  institute  proceedings  to 
determine  whether  to  disapprove  the 
proposed  rule  change.  The  Commission 
also  may  approve  a  proposed  rule 
change  on  an  accelerated  basis  prior  to 
30  days  after  publication  of  the  notice 
if  the  Commission  finds  good  cause  for 
so  doing  and  publishes  its  reasons  for  so 
finding.*  3 

Currently,  SROs  obtain  Commission 
approval  of  proposals  submitted  under 
section  19(b)(2)  to  adopt  listing 
standards  in  order  to  list  and  trade 
various  derivative  securities  products, 
including,  but  not  limited  to:  narrow- 
based  stock  index  options  *'*  and 
warrants;  *'  portfolio  depositary  receipts 


'  *  See  generally.  Senate  Conun.  on  Banking, 
Housing  S  Urban  Afit.,  Report  to  Axxompany  S. 
249:  Securitiee  Acts  Amendments  of  197S.  S.  Rep. 
No.  94-7S,  94th  Cong.,  1st  Sets.  22-38  (Comm. 
Print  1975).  reprinted  in.  (1975)  U.S.  Code  Cong,  ft 
Ad.  News  179, 20e-lS  (excerpt  on  "Self-Regulation 
and  SEC  Oversight"). 

"U.S.C.  78s(b)(2). 

"Section  19(b)(2)(B)  of  the  Act.  15  U.5.C 
78s(bK2)(B). 

><  See  e.g..  Securities  Exchange  Act  Release  No. 
39453  (December  16. 1997).  62  FR  67101  (December 
23, 1997)  (order  approving  Chicago  Board  Options 
Exchange's,  Incorporated)  ("Amex"  proposal  to  list  ' 
and  trade  options  based  on  the  Dow  )ones  High 
Yield  Select  10  Index).  See  also,  CBOE  Rule  24.2. 

"See  e.g..  Securities  Exchange  Act  Release  No. 
39079  (September  15,  1997),  62  FR  49543 
(September  22, 1997)  (order  approving  American 
Stock  Exchange's  Incorporated  ("Amex")  proposal 
to  list  and  trade  warrants  based  on  the  ING  Barings, 
Inc's  BEMI  Latin  America  Index  ("BEMI  Latin 
America  Index  Order")).  See  also,  Amex  Rules 
1100-1110  and  Section  106  of  the  Amex  Company 
Guide. 


("PDRs");  *•  foreign  currency  options;  *' 
index  fund  shares;  *"  and  equity  Unked 
term  notes  ("ELNs").  »• 

2.  Recent  Efforts  To  Streamline 
Procedures  for  Certain  New  Derivative 
Securities  Product  Rule  Filings 

Section  19(b)(3)  of  the  Act  2°  provides 
that,  in  certain  circumstances,  a 
proposed  rule  change  may  become 
effective  immediately  upon  filing  with 
the  Commission  and  without  the  notice 
and  approval  procedures  required  by 
Section  19(b)(2).  Paragraph  (A)  of 
Section  10(b)(3)  permits  certain  types  of 
proposed  rule  changes  to  take  effect  in 
this  manner  if  appropriately  designated 
by  the  SRO  as:  (1)  Constituting  a  stated 
poUcy,  practice  or  interpretation  with 
respect  to  the  meaning,  administration, 
or  enforcement  of  an  existing  rule  of  the 
SRO;  (2)  establishing  or  changing  a  due, 
fee,  or  other  chaise  imposed  by  the 
SRO;  or  (3)  concerned  solely  with  the 
administration  of  the  SRO.  Section 
19(b)(3)(A)(iii) "  also  gives  the 
Commission  the  authority  to  expand,  by 
rule,  the  scope  of  proposed  rule  changes 
that  may  become  effective  under  section 
19(b)(3)(A)  if  the  Commission 
determines  that  the  expansion  is 
consistent  with  the  public  interest  and 
the  purposes  of  Section  19(b).  Currently, 
existing  Rule  19b-4(e)  under  the  Act  22 
details  the  scope  of  prop>osed  rule 
changes  that  may  be  filed  under  section 
19(b)(3)(A)  of  the  Act. 

For  the  past  several  years,  the 
commission  has  worked  with  the  SROs 
to  develop  procedures  to  streamline  the 
review  process  of  new  derivative 
securities  product  rule  filings.  As  a 
result.  SROs  can  submit  a  proposed  rule 


"See  e.g..  Securities  Exchange  Act  Release  No. 
31591  (December  11, 1992),  S7  FR  60253  (December 
18,  1992)  (order  approving  Amex  rules  to  provide 
for  the  listing  and  trading  of  PDRs.  and  s|>ecifically 
PDRs  based  on  the  Standard  and  Poors  Corporation 
("SftP")  500  Index  known  as  SPDRs).  See  also. 
Amex  Rules  1000-1004. 

"See  e.g..  Securities  Exchange  Act  Release  No. 
36505  (November  22. 1995)  60  FR  61277  (November 
29, 1995)  (order  approving  Philadelphia  Stock 
Exchange's,  Incorporated  ("Phlx")  pro|x»al  to  list 
and  trade  dollar-denominated  delivery  foreign 
currency  options  on  the  Japanese  Yen).  See  also, 
Phbc  Rule  1000. 

"See  e.g..  Securities  Exchange  Act  Release  No. 
36947  (March  8, 1996)  61  FR  10606  (March  14. 
1996)  (order  approving  Amex  proposal  to  list  and 
trade  index  fund  shares  that  are  series  of  the  World 
Equity  Benchmark  Shares  issued  by  Foreign  Fund, 
Inc.  and  based  on  17  Morgan  Stanley  Capital 
International  indices).  See  also,  Amex  Rules 
1000A-1003A. 

"See  e.g..  Securities  Exchange  Act  Release  No. 
32345  (May  20, 1993),  58  FR  30833  (May  27, 1993) 
(order  approving  the  listing  and  trading  of  ELNs  on 
the  Amex).  See  also.  Section  107B  of  the  Amex 
Company  Guide. 

«»15U.S.C78s(b)(3). 

"  15  U.S.C  78s(b)(3MA)(iil). 

z'17  CFR  240.19b-4(e).  As  discussed  in  V. 
Technical  Changet.  iafn.  existing  Rule  19b-4(e)  is 
being  redesignated  as  Rule  I9b-((f). 


change  in  accordance  with  section 
19(b)(3)(A)  of  the  Act  for  certain 
proposed  new  derivative  securities 
products.  For  example,  on  June  3. 1994, 
the  Commission  approved  proposed 
rule  changes  submitted  by  several  SROs 
to  establish  generic  listing  standards  for 
options  on  narrow-based  stock  indices 
and  to  adopt  streamlined  procedures  for 
introducing  trading  in  options  that 
satisfy  these  listing  standards.^^  In 
addition,  certain  SROs  have  in  place 
rules  similar  to  the  streamlined 
procedures  for  listing  warrants  on 
narrow-based  stock  indices.  ^^ 

Furthermore,  the  Commission  has 
approved  rules  for  an  SRO  that  allow  for 
the  listing  of  specific  broad-based  ^^ 
stock  index  warrant  issuances  without 
further  Commission  approval  pursuant 
to  section  19(b)  of  the  Act,  as  long  as  the 
index  has  been  previously  approved  by 
the  Commission  for  broad-based  index 
option  trading.  In  addition,  the 
(Ziommission  has  approved  rules  for 
certain  SROs  that  permit  the  listing  of 
specific  narrow-based  '*  stock  index 
warrant  issuances  without  further 
Commission  approval  pursuant  to 
section  19(b)  of  the  Act,  as  long  as  the 
listing  complies  with  the  SRO's  Generic 
Narrow-Based  Index  Warrant  Approval 
Orders  and  the  Commission  has  already 
approved  the  underlying  stock  index  for 


''Securities  Exchange  Act  Release  No.  34157 
Uune  3. 1994)  59  FR  30062  ()une  10. 1994)  (order 
approving  generic  narrow -based  index  options 
listing  standards  for  the  Amex.  the  CBOE,  the  New 
York  Stock  Exchange  Incorporated.  ("NYSE"),  the 
Pacific  Exchange.  Inc.  ("PCX"),  and  the  Phlx 
("Generic  Narrow-Based  Index  Option  Approval 
Order")).  Moreover,  as  of  April  28. 1997.  the  NYSE 
traiuferred  its  options  business  to  the  CBOE.  See 
Securities  Exchange  Act  Release  Nos.  38541  and 
38542  (April  23, 1997)  62  FR  23S16  and  23521 
(April  30. 1997)  (orders  approving  proposed  rule 
changes  by  the  CBOE  and  NYSE,  respectively, 
regarding  the  transfer  of  the  NYSE's  options 
business  to  the  CBOE).  These  SROs  are  the  only 
U.S.  exchanges  that  list  standardized  options 
products,  which  are  issued,  cleared,  and  settled 
through  The  Options  Clearing  Corp>oration  ("OCC"). 

^*  Securities  Exchange  Act  Release  Nos.  37007 
(March  21.  1996)  61  FR  1416S  (March  29,  1996) 
(Amex.  CBOE.  and  Phlx)  and  3744S  (|uly  16, 1996) 
61  FR  38494  (July  24,  1996)  (NYSE)  (orders 
approving  uniform  listing  and  trading  guidelines  for 
narrow-tMsed  stock  index  warrants  ("Generic 
Narrow-Based  Index  Warrant  Approval  Orders")). 

"  Securities  Exchange  Act  Release  No.  36296 
(September  28.  1995)  60  FR  52234  (October  5,  1995) 
(order  approving  the  National  Association  of 
Securities  Dealers',  Incorporated  ("NASD") 
proposal  to  adopt  uniform  listing  and  trading 
guidelines  for  broad-based  index  warrants  on  the 
NASD's  Automated  QuoUtion  Stock  Market). 

M  Securities  Exchange  Act  Release  Nos.  36165 
(August  29.  1995)  60  FR  46653  (September  7.  1995) 
(NYSE):  36166  (August  29.  1995)  60  FR  46660 
(September  7, 1995)  (PCX):  36167  (August  29. 1995) 
60  FR  46667  (September  7.  199^  (Phbc):  36168 
(August  29.  1995)  60  FR  46637  (September  7. 1995) 
(Amex):  and  36169  (August  29.  1995)  60  FR  36169 
(CBOE)  (September  7, 1995)  (orders  approving 
uniform  listing  and  tradins  guidelines  for  indsx, 
currency  and  currency  index  warrants). 
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warrant  or  options  trading.  The 
Commission  also  has  approved  rules 
allowing  for  the  listing  of  warrants 
overlying  a  single  currency  without  a 
section  19(b)  rule  filing  provided  that 
the  underlying  currency  has  been 
approved  for  options  trading.^' 
Moreover,  the  Commission  has 
approved  rules  allowing  for  the  listing 
of  warrants  overlying  a  currency  index 
without  a  section  19(b)  rule  filing 
provided  the  index  previously  has  been 
approved  by  thee  Commission  pursuant 
to  a  section  19(b)  rule  filing.^' 

B.  Reasons  for  Expanding  the  Scope  of 
SRO  Matters  That  Do  Not  Constitute 
Proposed  Rule  Change 

Despite  the  streamlined  procedures 
disctissed  above,  the  Commission 
believes  that,  consistent  with  investor 
protection,  more  can  be  done  to  speed 
the  introduction  of  new  derivative 
securities  products.  Over  the  years,  the 
Commission  has  approved  numerous 
SRO  trading  rules,  procediues  and 
listing  standards  for  various  classes  of 
new  derivative  securities  products. 
Based  on  this  experience,  the 
Commission  believes  that  once  it  has 
approved,  pursuant  to  section  19(b)  of 
the  ACT.  an  SRO's  trading  rules. 
procedures  and  listing  standards  for  the 
product  class  that  would  include  a  new 
derivative  securities  product,  the  listing 
and  trading  of  the  new  derivative 
securities  product  are  reasonably  and 
fairly  impUed  by  the  SRO's  existing 
trading  rules,  procediues  and  listing 
standards.^" 

SRO's  are  facing  increasing 
competition  from  overseas  and  over-the- 
counter  ("OTC")  derivatives  markets.^ 
SROs  need  to  bring  new  derivative 
securities  products  to  market  quickly  to 
provide  investors  with  tailored  products 
that  directly  meet  their  evolving 
investment  needs.  Although  the  existing 
generic  rules  have  helped  to  speed  the 
process  of  reviewing  new  derivative 
securities  product  proposals,  the 


"  Supra  note  26. 

"Supra  note  26. 

2*  As  the  Commission  noted  in  the  Proposing 
Release,  as  is  the  current  practice  with  equity 
issues,  once  an  SRO  has  received  approval  for  its 
trading  rules,  procedures  and  listing  standards,  the 
listing  and  trading  of  a  specific  new  equity  issue  is 
not  deemed  a  proposed  rule  change  that  requires  a 
filing  under  Rule  19b-4  of  the  Act  Rather,  an  SRO 
can  immediately  list  and  trade  a  new  equity  issue 
so  long  as  that  equity  issue  satisfies  the  previously 
Commission  approved  trading  rules,  procedures 
and  listing  standards  of  the  SRO. 

^In  order  to  further  promote  competition,  the 
Commission  has  adopted,  in  a  separate  release 
issued  today  (Securities  Exchange  Act  Release  No. 
40760  (December  8,  1998)).  Rule  19b-5  under  the 
Act  that  permits  SROs  to  operate  new  pilot  trading 
systems  subject  to  certain  conditions,  for  a  period 
not  to  exceed  two  years,  without  submitting  a  Rule 
19t>-4  filing. 


Commission  now  believes  that  further 
changes  are  warranted.  Expanding  the 
scope  of  SRO  matters  that  do  not 
constitute  a  proposed  rule  change  to 
include  the  listing  and  trading  of  certain 
new  derivative  securities  products  will 
significantly  speed  the  introduction  of 
new  derivative  seciuities  products  and 
enable  SROs  to  maintain  their 
competitive  balance  with  the  overseas 
and  OTC  derivative  markets.  The 
amendment  should  foster  innovation 
and  create  a  streamlined  procediue  for 
SROs  to  promptly  list  new  products 
subject  to  appropriate  trading  rules, 
procedures,  surveillance  programs  and 
listing  standards. 

Moreover,  the  Commission  believes 
that  there  is  less  need  for  SEC  review, 
notice  and  approval  prior  to  an  SRO 
trading  a  new  derivative  seciuities 
product  pursuant  to  existing  trading 
rules,  procedures,  a  surveillance 
program  and  listing  standards.  SROs 
have  over  20  years  of  experience  with 
SEC  review  of  new  derivative  securities 
product  proposals.  SROs  that  have 
sought  approval  from  the  Commission 
to  list  and  trade  such  new  derivative 
securities  products  are  familiar  with  the 
factors  discussed  in  this  release  that 
must  be  considered  when  listing  and 
trading  such  new  derivative  securities 
products.  The  procediuies  discussed 
below  will  enable  the  Commission  to 
continue  to  effectively  protect  investors 
and  promote  the  public  interest. 

in.  Summary  of  Comments 

In  the  proposing  Release,  commenters 
were  asked  whether  the  proposed 
amendment  provides  appropriate 
review  of  the  listing  and  trading  of  new 
derivative  securities  products  subject  to 
existing  trading  rules,  procedures, 
surveillance  programs  and  listing 
standards.  Commenters  were  asked 
whether  more  or  less  information  was 
needed  on  Form  19b-4(e)  for  the 
effective  Commission  review.'^  The 
Commission  received  ten  comment 
letters  on  the  Proposing  Release.^^ 


'<  Specifically,  the  Commission  asked  whether 
Form  19b-4(e)  should  require  the  SRO  to  cite  its 
relevant  standards  under  which  it  has  listed  a  new 
derivative  securities  product.  Commenters  were 
also  asked  to  discuss  whether  there  were  any  legal 
or  policy  reasons  why  the  Commission  should 
consider  a  different  approach  in  regulating  new 
derivative  securities  products.  The  Commission  did 
not  receive  any  comments  on  these  questions. 

>'The  comment  letters  have  been  placed  in 
Public  File  S7-13-98,  which  U  available  for 
inspection  in  the  Commission's  Public  Reference 
Room.  Commenters  consisted  of  six  SROs,  two 
futures  markets  and  one  federal  agency.  See  letters 
from:  fames  E.  Buck,  Senior  Vice  President  and 
Secretary,  NYSE,  dated  May  27, 1996,  ("NYSE 
Letter");  Jean  A.  Webb,  Secretary,  U.S.  Commodity 
Futures  Trading  Commission  ("CFTC"),  dated  May 
29, 1998  ("CFTC  Letter");  Cbaries  J.  Henry. 


Commenters  generally  supported 
deeming  the  listing  and  trading  of 
certain  new  derivative  securities 
products  to  not  be  proposed  rule 
changes  pursuant  to  Rule  19b-4(c)(l). 
The  majority  of  commenters 
recommended  specific  modifications  to 
the  Proposed  Rule. 

First,  the  Amex  questioned  what 
types  of  securities  are  covered  by  the 
definition  of  new  derivative  securities 
product  due  to  other  defiinitions  of 
"derivative  securities."  "warrants"  and 
"imderlying  instruments"  in  other  rules 
under  the  Act.^^  The  Amex  questioned 
whether  the  Commission  intended  to 
encompass  securities  under  the 
amendment  such  as  issuer  call  warrants, 
convertible  securities  and  continent 
value  rights  ("CVRs").^*  The  same 
commenter  suggested  that  "(d)ue  to  the 
broad  language  of  the  [definition],  SROs 
and  issuers  will  be  imable  to  determine 
whether  the  phrase  'any  type  of  option' 
is  limited  to  'standardized  options'."  ^^ 
The  commenter  also  sought 
clarifications  as  to  whether  the  qualifier 
"any  type  oP'  applies  only  to  the  word 
"option"  or  to  Uie  entire  definition.  In 
addition,  the  commenter  "request(ed] 
that  the  term  'hybrid  securities  product' 
be  defined  (in  a  manner)  consistent  with 
the  CFTC  prior  statements  and 
rulemaking."  ^  The  commenter  also 
asked  whether  the  words  "based  ufion" 


President  and  Chief  Operating  Officer,  CBOE.  dated 
May  29, 1998  ("CBOE  Letter");  Thomas  R.  Donovan. 
President  and  Chief  Operating  Officer,  Chicago 
Board  of  Trade  ("CBOT'),  dated  May  29, 1998 
('•CBOT  Letter");  T.  Eric  Kilcolin.  President  and 
Chief  Operating  OfRcw,  Chicago  Mercantile 
Exchange  ("CME"),  dated  May  29. 1998  ("CME 
Letter"):  |ames  L.  DuSy,  Executive  Vice  President 
and  General  Counsel,  Amex,  dated  July  2, 1998 
("Amex  Letter");'  R  Warren  Langley,  President  and 
Chief  Operating  Officer,  PCX,  dated  July  6, 1998 
("Amex  Letter");  H.  Warren  Langley,  President  and 
Chief  Operating  Officer,  PCX,  dated  July  6, 1998 
"PCX  Lener"();  Edity  Hallahan.  Vice  President  and 
Associate  General  Counsel,  Phlx.  dated  July  24. 
1998  ("PhU  Letter");  Alden  S.  Adkins.  Senior  Vice 
President  and  General  Counsel,  NASD  Regulation, 
Incorporated  "NASDR"),  dated  July  29, 1998 
("NASD  Regulation  Letter");  and  Joan  C.  Conley. 
Corporate  Secretary,  NASD,  dated  August  10, 1998 
("NASD  Letter").  The  NASDR  Letter  did  not 
contain  substantive  comments,  but  rather  merely 
stated  that  a  substantive  comment  letter  would  be 
provided  in  August  1998  by  the  NASD.  The  NASD 
Letter  provided  no  specific  conmients  except  to 
express  that  the  NASD  "fully  suppo(t(s)  the 
(Proposing  Release)."  NASD  Letter  at  2. 

"Amex  Letter  at  a-6.  See  Text  of  the  Final  Bute, 
infra,  for  the  complete  definition  of  new  derivative 
securities  product. 

>'*  See  also  Amex  Letter  at  19  (requesting  a  list  of 
SRO  rule  filings  bom  prior  years  that  would  have 
satisfied  the  conditions  of  the  amendment). 

"  Amex  Letter  at  4.  See  Section  IV.  D. 
Compliance  With  Other  Federal  Securities  Laws, 
infra,  for  a  more  detailed  discussion  of 
"standardized  options." 

'*  Amex  Letter  at  S. 
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are  intended  to  mean  "based  in  whole" 
or  "based  in  part" 

Second,  several  commenters  asked 
that  the  term  "product  class"  be 
clarified.  One  commenter  was 
concerned  "that,  depending  upon  how 
the  crucial  torm  'product  class'  is 
interpreted,  the  scope  of  the  Propos(ed 
Rule)  could  be  so  restricted  that  it 
would  have  limited  impact  on  the 
introduction  of  new  derivative 
securities  products  in  the  listed 
markets."  >'  The  CBOE  and  PCX 
requested  that  the  Commission  "clarify 
in  the  adopting  release  fcH'  the  rule  that 
the  term  'product  class'  is  to  be 
construed  broadly,  perhaps  providing 
examples  of  product  classes  and 
permissible  changes  to  product  class 
characteristics  that  would  not  require  a 
rule  filing  under  section  19(b)  of  the 
Act"  3"  The  CBOE  believed  that  "it  is 
important  for  the  adopting  release  to 
make  it  clear  that  'product  class'  is  to  be 
interpreted  broadly,  so  that  the 
Propos(ed  Rule)  may  fulfill  its  intended 
purpose  of  providing  meaningful  relief 
to  SROs  in  connection  with  the 
introduction  of  new  derivative 
(securities)  products.'* 

Third,  several  commenters  suggested 
that  the  Commission  broadly  interpret 
w^t  is  meant  by  the  phrase  "existing 
SRO  trading  rules,  procedures, 
surveillance  programs  and  listing 
standards."  One  commenter  "urge(d) 
that  the  Commission  be  flexible  in  the 
degree  of  specificity  it  will  require  for 
the  'generic'  listing  standards  and  that, 
in  adopting  the  proposal,  it  provide 
piidance  as  to  what  it  will  seek  in  such 
listing  standards."  The  same 
commenters  proposed  "that  the  required 
'generic'  standards  provide  a  general 
description  of  the  type  of  security 
authorized  for  listing,  but  not  contain 
detailed  specifications  for  the 
product."  *o  Another  commenter  sought 
clarification  as  to  whether  "a  narrow- 
based  index  option  must  meet  the 
current  generic  criteria  index  option 
listing  standards."  The  commenter 
believed  that  "more  flexible  generic 
listing  standards  are  necessary  to 
accommodate  products  that  do  not 
currendy  fit  the  generic  option  listing 
standards  *  *  *  but  do  not  pose 
significant  new  legal  or  regulatory 
issues." '**  Another  commenter 
'assimie(d)  that  *  *  *  the  Commission 
would  not  object  to  the  establishment  by 
SROs  of  broad  ranges  or  formulas  for 
position  limits,  margin  requirements 


I'CBOELetteratS. 

MCBOE  Utter  at  7  and  PCX  Utter  at  2. 

»CBOEUtterat3. 

«o  NYSE  Utter  at  1  and  2. 

«>Phlx  Utter  at  1-2. 


and  other  characteristics  of  (new) 
derivative  securities  products  in  the 
rules  initially  filed  with  the 
Commission  for  approval  under  section 
19(b)(2)  (of  the  Act,)  thereby  allowing 
SRC^  to  avoid  subsequent  rule  filings 
and  approvals  for  changes  to  such  rules 
or  procedures  that  are  within  the 
previously  approved  ranges  ot 
formulas."  *2 

Foiuth,  two  commenters  raised 
concerns  regarding  the  requirement  that 
SROs  "ensure"  that  certain  standards 
are  met  before  listing  and  trading  a  new 
derivative  seciuities  product.  One 
commenters  foimd  that  the  Proposed 
Rule  "appear(ed)  to  set  forth  high 
standards  for  SIUDs  to  satisfy  in 
'ensuring'  that  various  conc^tions  and 
requirements  are  satisfied,  even 
extending  to  some  areas  that  are  beyond 
the  SROs'  control,  with  the  suggestion 
that  if  some  of  these  conditions  and 
requirements  are  not  met,  the  SRO 
would  not  be  able  to  rely  on  the 
proposed  amendment,  and  the  listing  of 
products  in  the  absence  of  section 
19(b)(2)  filings  and  approvals  would  be 
in  violation  of  the  Act."  *'  To  avoid  this 
possibility,  the  two  SROs  suggested  that 
the  Commission  "acknowledge  in  the 
adopting  release  that  certain  elements 
described  as  conditions  in  the  Proposing 
Release^  such  as  the  requirement  to 
maintain  adequate  systems  capacity,  are 
obligations  of  the  SROs  generally,  and 
are  not  elevated  to  special  status  by 
virtue  of  the  (Proposed  Rule.")**  Such 
SROs  suggested  that  the  Commission 
"indicate  that  the  SROs  may  rely  on  the 
(Proposed  R)ule  provided  they  act  in 
good  faith  in  determining  that  the 
requirements  of  the  (Proposed  R)ule 
have  been  satisfied  with  respect  to  a 
particular  product."  *' 

Fifth,  the  Amex  had  several  detailed 
questions  regarding  the  standards  that 
new  derivative  securities  products  in 
general,  and  index  based  new  derivative 
securities  products  in  particular,  should 
meet  in  order  to  be  consistent  with  the 
Act.**  The  Amex  sought  guidance 
regarding  the  requirement  of  SROs  to 
obtain  representations  £rom  relevant 
price  reporting  authorities  regarding  the 
systems  capacity  for  each  new 
derivative  securities  product.*'  The 
Amex  also  sought  clarification  regarding 
quotation  dissemination  for  underlying 
securities  not  subject  to  transaction 
reporting,  foreign  securities  and 


4ZCB0E  Utter  at  7-«. 

oCB0EUnerat4. 

44  CBOE  Utter  at  10  and  PCX  Utter  at  2. 

4»PCXUtterat2. 

4*  Amex  Utter  at  10-12. 

4' Amex  Utter  at  10. 


instruments  that  are  not  securities.** 
The  Amex  also  requested  more  detailed 
information  regarding  the  requirement 
that  an  index  underlying  a  new 
derivative  securities  product  be 
constructed  according  to  established 
criteria  for  initial  inclusion  and 
maintenance  of  component  securites.*' 
For  example,  the  Amex  desired 
quanitiable  standards  regarding  the 
number,  weight  and  liouidity  of 
component  securities  that  an  index 
should  include  and  maintain.^ 
Sixth  the  Amex  raised  several 
detailed  questions  regarding 
comprehensive  information  sharing 
agreements  ("ISAs")  with  other 
markets.'^  Specifically,  the  Amex  did 
not  believe  that  the  Commission  should 
require  an  SRO  to  obtain  the  identity  of 
the  ultimate  purchasers  and  sellers  of 
securities  pursuant  to  a  comprehensive 
ISA  because  the  Amex  represents  that, 
under  an  ISA,  SROs  "do  not  have  the 
authority  to  obtain  information 
regarding  the  ultimate  purchasers  and 
sellers  of  securities  even  with  respect  to 
their  own  members  trading  in  their  own 
markets."  "  In  addition,  the  Amex 
requested  that  the  Commission  provide 
a  list  of  the  comprehensive  ISAs  and 
SEC  memoranda  of  understanding 
("MOU")  with  specific  countries  that 
SROs  may  rely  upon  when  listing  and 
trading  new  derivative  securities 

Eroducts.'3  In  addition,  the  Amex 
Blieved  that  "it  would  be  appropriate 
to  interpret  the  Commission's  (ISA) 
coverage  standard  (for  index  based  new 
derivative  securities  products),  if  not 


4«AmexUtterat  10. 

4*  Amex  Utter  at  5-10.  The  Amex  suggest*  that, 
for  purposes  of  classifying  an  index  as  broad-based, 
it  is  "reasonable  and  appropriate  for  SROs  to 
employ"  the  criteria  discussed  in  the  Interpretation 
and  Statement  of  General  Policy  issued  by  the  SEC 
and  the  CFTC.  Securities  Exchange  Act  Release  No. 
20578  (January  18.  1984)  49  FR  2884  (January  24. 
1984)  ("Joint  Policy  Statement"). 

<o  Amex  Utter  at  12.  See  also.  Amex  Utter  at  18 
(requesting  that  Commission  provide  a  detailed  list 
of  materials  that  SiUJs  would  need  to  maintain  in 
order  to  be  in  compliance  with  the  amendment)  and 
Phlx  Utter  at  2.  The  Phlx  believes  that  "the  criteria 
outlined  in  the  (Proposed  Release]  require  an 
underlying  index."  Therefore,  the  Phlx  believes  that 
"many  other  (new)  derivative  (securities)  products, 
such  as  foreign  currency  options  or  unit  investment 
trusts  (referred  to  herein  as  PDRs),  do  not  fall  under 
the  standards  set  forth  in  the  Proposing  Release.  In 
addition,  the  CBOE  believes  that  the  Proposing 
Release  does  not  indicate  whether  current 
surveillance  procedures  are  adequate  for  purposes 
of  Rule  19b--4(e)  or  whether  there  are  unique  issue* 
presented  by  new  derivative  securities  products 
that  will  require  new  surveillance  pn>cedures. 
CBOE  Utter  at  4  and  11. 

''  Amex  Utter  at  14-16.  All  comments  regarding 
this  issue  were  submitted  by  the  Amex.  See  Section 
IV.  B.  Infonnation  Sharing  Agrcementt.  1  infra,  for 
a  complete  discussion  of  comprehensive  ISA*. 

"Amex  Utter  at  14. 

"Amex  Utter  at  16. 
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eliminated  in  its  entirety,  to  call  for 
50%  coverage."** 

Seventh  several  commenters  raised 
issues  regarding  the  Proposed  Rule's 
interacdtion  with  the  SEC's  review  of 
stock  index  futures  products.  The 
commenters  suggested  that  the 
Commission  "develop  an  expedited 
procedure  for  reviewing  applications  of 
futures  exchanges  to  trade  stock  index 
futures  contracts."  ^^  Two  comments 
were  also  concerned  that  a  securities 
exchange  could  use  its  authority  under 
the  Proposed  Rule  to  trade  a  futures 
contract.  These  commenters  requested 
that  the  Proposed  Rule  "be  refined  to 
make  certain  that  no  securities  exchange 
could  use  the  proposal  to  try  to  trade  a 
futures  contract  under  the  guise  of  a 
new  derivative  securities  product."  '* 
Additionally,  several  commenters 
sought  clarification  regarding  the 
implications  of  a  securities  exchange 
categorizing  an  index  as  broad-based  or 
narrow-based.*'  One  commenter 
"believe(d)  that  the  SEC  should  make  it 
clear  that  the  classification  decision 
made  by  the  securities  exchange  is  in  no 
way  binding  on  a  later  application  from 
a  futures  exchange  to  trade  futures 
contracts  based  on  the  same  index."'* 

Eighth,  several  commenters  asked 
about  the  public  availability  of  Form 
19b-4(e)  filed  by  an  SRO.  One 
commenter  noted  that  "(w]hile  the 
(Proposing)  Release  is  silent  on  the 
issue,  we  assume  that  (any  Form  19b- 
4(e)  filed  by  an  SRO)  will  be  (a)  public 
document."  The  same  commenter 
suggests  that  "the  Commission  could 
make  (any  Form  19b-4(e)  filed  by  an 
SRO)  available  on  its  (w)eb  site."  '^  The 
CFTC  requested  that  the  SEC  provide 
the  CFTC  "with  immediate  notice  of 
(new  derivative  securities  products) 
listed  pursuant  to  (Rule  19b-4(e)  in 
order  to  permit  the  CFTC  to  monitor 
developments  and  to  make  a 
determination  whether  any  action  is 
necessary."^ 

Ninth,  several  commenters  requested 
that  the  Commission  take  additional 
steps  to  enhance  the  timeliness  of  the 


'••Aniex  Letter  at  16. 

"CME  Letter  at  2.  See  also  CBOT  Letter  at  2  and 
CFTC  Letter  at  2. 

'6CFTC  Letter  at  2.  See  also  CME  Letter  at  2. 

"  For  example,  the  Amex  believes  "that  once  a 
determination  is  made  as  to  the  classiflcation  of  an 
index  as  broad-based  or  narrow-based,  the 
classiflcation  should  remain  unchanged  given  the 
important  consequences  that  flow  from  the 
classiflcation."  Amex  letter  at  9. 

'•CME  Letter  at  3.  See  also  CBOT  Letter  at  2 
noting  that  the  SEC  should  "independently  review 
a  futures  exchange's  application,  not  de  facto 
abdicate  its  statutory  responsibility  to  the  securities 
exchanges." 

"NYSE  Utter  at  2. 

"CFTC  Letter  at  2. 


rule  filing  process  under  section  19(b)  of 
the  Act.  One  commenter  requested  that 
"the  Commission  make  available  a  list 
of  SRO  rule  filings  from  prior  years  that 
could  have  employed  (the  amendment 
to  Rule)  19b-4."^^  One  commenter 
"recommend(ed)  that  the  Commission 
consider  exercising  its  authority  under 
section  19(b((3)(A)  to  permit  SRO  (new) 
derivative  securities  products  that  do 
not  otherwise  qualify  under  Rule  19b- 
4(e)  (of  the  Act)  to  become  effective 
upon  filing,  subject  to  the  Commission's 
authority  to  abrogate  such  rules 
pursuant  to  section  19(b)(3)(C)  of  the 
Act.""  In  addition,  the  commenters 
believed  that  "the  rule  filing  process,  in 
general,  could  be  shortened  if  SRO  rules 
that  are  submitted  to  the  Commission  in 
proper  form  were  published  for  notice 
and  comment  immediately,  or  within  a 
set  period  of  time,  such  as  ten  business 
days."  ^3  On  a  related  issue,  at  least  one 
commenter  believed  that  amendments 
to  existing  derivative  securities 
products,  such  as  splitting  an  index  or 
changing  the  exercise  style  should  not 
require  filing  a  proposed  rule  change 
pursuant  to  section  19(b)(2)  of  the  Act. 
The  same  commenter  "believeld]  that 
any  modifications  to  (new)  derivative 
(securities)  products  should  be  effective 
upon  filing  [an  amendment  to  Form] 
19b-4(e)."64 

IV.  Discussion 

A.  Definition  of  "New  Derivative 
Securities  Product" 

In  the  Proposing  Release,  the 
Commission  proposed  to  define  "new 
derivative  securities  product,"  for 
purposes  of  section  19(b)  of  the  Act  and 
Rule  19b-4  thereunder,  to  be  "any  type 
of  option,  warrant,  hybrid  securities 
product  or  any  other  security,  the  value 
of  which  is  based  upon  the  performance 
of  an  underlying  instrument." 

As  previously  noted,  at  least  one 
commenter  requested  clarification 
regarding  specific  terms  used  in  the 
definition.^*  Use  of  such  terms  in  other 
rules  does  not  govern  the  terms  used  in 
Rule  19b-4(e).  The  definition  of 
"derivative  securities"  in  Rule  16a-l(c) 
under  the  Act  "shall  apply  solely  to 
section  16  and  the  rules  thereunder,  "^e 


"'  Amex  Letter  at  19. 

"'CBOE  Letter  at  12-13.  See  also  PhU  Utter  at 
2  suggesting  that  "combined  notice  and  accelerated 
approval  for  new  (derivative  securities]  products 
would  further  streamline  the  process  by  eliminating 
the  time  period  between  notice  for  comment  and 
approval." 

B^CBOE  Letter  at  13  and  PCX  Utter  at  2. 

"PhbcLetterat2. 

^'  See  Amex  Letter  at  3-6,  notes  33,  35  and  36, 
supra. 

«« 17  CFR  240.16a-l  The  Commission  notes  that 
the  deflnition  of  "derivative  securities"  found  in 


Similarly.  Rule  12a-4(a)  under  the  Act 
states  that  "(w)hen  used  in  this  rule,  the 
following  terms  shall  have  the  meaning 
indicated."  "Warrant"  is  then  defined  in 
Rule  12a-4(a)(l).6'  Finally,  the  term 
"imderlying  instnunent"  is  defined  in 
Rule  15c3-l  for  use  in  computing  a 
broker-dealer's  net  capital  requirements. 
The  Commission  also  notes  that  it 
proposed,  and  is  adopting,  the  defined 
term  "new  derivative  securities 
product"  in  the  amendment  to  Rule 
19b-4  solely  for  purposes  of 
determining  whether  an  SRO  would  be 
required  to  file  a  proposed  rule  change 
imder  Section  19(b)  of  the  Act  and  Rule 
19b-4  thereimder. 

In  response  to  the  Amex's  question,®* 
the  Commission  did  not  intend  to 
include  traditional  issuer  warrants  ®^ 
and  traditional  convertible  securities  in 
the  definition  of  new  derivative 
securities  product  under  the 
amendment  to  Rule  19b-4.'o  Therefore, 
SROs  that  have  listing  standards, 
trading  rules  and  procedures  approved 
by  the  Commission  for  traditional  issuer 
warrants  and  traditional  convertible 
securities  are  not  required  to  submit 
Form  19b-4(e)  when  listing  specific 
traditional  issuer  warrants  and 
traditional  convertible  securities. 

The  Commission  notes,  however,  that 
when  CVRs  were  first  developed,  the 
SROs  that  sought  to  list  them  were 
required  to  submit  for  Commission 
approval  CVR  listing  standards,  trading 


Rule  16a-l  is  for  the  purpose  of  requiring  reports 
disclosing  the  beneflcial  ownership  of  directors, 
offlcers  and  principal  stockholders  of  equity 
securities  registered  under  12  of  the  Act. 

*'Rule  I2a-4(a)(l)  deflnes  the  term  "warrant"  for 
purposes  of  determining  whether  a  warrant  is 
exempt  from  registration  under  section  12(a)  of  the 
Act. 

'"See  Amex  Letter  at  4.  supra  note  33. 

'^The  Commission  believes  that  traditional  issuer 
warrants  do  not  include  such  things  as  third  party 
warrants  on  individual  securities. 

">In  addition,  in  response  to  the  Amex's  request 
that  the  Commission  deflne  the  term  "hybrid 
securities  product"  (see  Amex  Utter  at  S,  note  36, 
supra),  the  Commission  is  aware  that  the  CFTC  has 
issued  statements  regarding  the  term  "hybrid 
securities  product"  for  purposes  of  determining  . 
whether  a  particular  product  "combines 
characteristics  of  futures  contracts  or  commodity 
options  with  debt,  depository  or  preferred  equity 
interests."  See  "Statutory  Interpretation  Concerning 
Certain  Hybrid  Instruments"  55  FR  13582  (April  11, 
1990).  The  Commission  understands  the  Amex's 
desire  to  "avoid  possible  market  disruption  or 
uncertainty"  (see  Amex  Utter  at  5)  when  listing 
new  derivative  securities  products  pursuant  to  the 
new  amendment.  The  Cotmnission,  however, 
believes  that  an  attempt  to  establish  speciflc  criteria 
for  "hybrid  securities  products"  would  unduly 
limit  an  SRO's  ability  to  develop  new  derivative 
securities  products.  Rather,  the  Commission 
believes  that  it  would  be  better  able  to  address  an 
SRO's  concern  regarding  the  status  of  a  particular 
"hybrid  securities  product"  if  the  SRO  consulted 
with  the  Conunission  regarding  a  product's  speciflc 
characteristics  at  the  time  the  product  is  being 
developed. 
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rules  and  procedures.'*  Under  the 
nnendment,  if  an  SRO  does  not  have 
ig  standards,  trading  rules  and 
~ures  for  CVRs  approved  by  the 

inunission,  such  SRO  must  submit  a 
posed  rule  change  for  Commission 
[pproval,  imder  section  19(b),  to 
lestabUsh  listing  standards,  trading  rules 
and  procediues  for  the  CVR  product 
class,  prior  to  listing  CVRs. 

The  Commission  also  seeks  to  clarify 
that  the  tenn  "any  type  of  option"  is  not 
limited  to  any  type  of  "standardized 
option."  '2  Rather,  the  term  "any  type  of 
option"  includes  any  type  of  new 
derivative  securities  product  that  is  an 
option  such  as  a  third  party  warrant  on 
|an  individual  security.  The  Commission 
also  notes  that,  with  the  exceptions 
discussed  above,  the  qualifier  "any  type 
;or'  appUes  to  the  entire  definition.  In 
•addition,  the  Commission  clarifies  that 
the  tenn  "based  upon"  means  "based  in 
whole  or  in  part."  '^ 

The  Commission  also  is  revising  the 
proposed  definition  of  new  derivative 
■ecurities  product  in  order  to  clarify  that 
if  a  product's  value  is  based,  in  whole 
or  in  part,  "upon  the  interest  in"  an 
underlying  instrument,  such  product  is 
included  within  the  term  "new 
derivative  seciuities  product."  In 
accordance  with  these  clarifications,  the 
Commission  is  adopting  paragraph  (e)  of 
Rule  19b-4  to  define  "new  derivative 
securities  product,"  for  purposes  of 
section  19(b)  of  the  Act  and  Rule  19b- 
4  thereunder,  to  be  "any  type  of  option, 
warrant,  hybrid  securities  product  or 
any  other  security,  the  value  of  which 
is  based,  in  whole  or  in  part,  upon  the 
interest  in.  or  performance  of.  an 
underlying  instrument." 

1.  New  Derivative  Securities  Product 
Must  Be  a  "Security"  as  Defined  in 
Secticm  3(a)(10)  of  the  Act 

Several  commenters  expressed 
concern  that  the  amendment  may  be 
interpreted  to  permit  SROs  to  trade 
futures  contracts.'^  In  response,  the 
Commission  reiterates  its  statement  that 
SROs  have  the  authority  to  list  and  trade 
"seouities"  as  defined  in  section 


'>  Sm  e.g.  Sacuritias  Rxrhingn  Act  RsImm  No. 
M759  (SaptaoilMr  30, 1094)  50  FR  50030  (OctotNT 
0, 1004)  (ordar  approving  liadiig  and  Hading  of 
CVRa.  among  othar  things,  on  tba  CBOE). 

'sSaa  S«:tion  IV.  D.  Compliance  With  Other 
Aifeiai  Sacurities  Laws,  infra,  for  a  nwra  detailed 
diaciMsion  of  "standardised  options." 

"  As  praviously  stated,  the  Proposing  Releeaa 
stated  that  "any  other  security,  the  value  of  which 
is  based  upon  the  perfennance  of  an  undarljring 
iaatnunent"  would  be  defined  to  be  a  "new 
derivative  securities  product."  The  Conunission 
believes  that  inserting  the  term  "in  wliole  or  in 
part"  clarifies  the  scope  of  the  amendment's 


3(a)(10)  of  the  Exchange  Act.''  The 
proposed  amendment  does  not  provide 
SROs  with  any  new  authority  to  Ust  a 
new  derivative  product  that  is  not  a 
"security."  If  an  SRO  sou^t  to  trade  a 
new  derivative  product  that  is  not  a 
"security,"  such  as  a  futures  contract,  it 
would  bie  required  to  adhere  to 
requirements  of  the  Conunodity 
Exchange  Act  ("CEA"),'^*  or  other 
appUcable  laws,  and  the  rules  and 
regulations  thereimder.^' 

Furthermore,  the  proposal  will  only 
apply  to  securities  SRC^.  It  will  not 
apply  to  entities  that  seek  designation  as 
contract  markets  for  futures  trading  on 
an  index  or  group  of  securities  or  to 
foreign  boards  of  trade  that  seek  to  sell 
their  futures  contracts  to  U.S.  persons. 
Under  the  amendments  to  the  CEA 
effected  by  the  Futures  Trading  Act  of 
1982,'«  section  2(a)(1)(B)  of  the  CEA 
prohibits  any  person  fi'om  offering  or 
selling  a  futures  contract  based  on  "any 
group  or  index  of  such  securities  or  any 
interest  therein  based  on  the  value 
thereoP'  except  as  permitted  imder 
section  2(a)(l)(B)(ii)  of  the  Act.  In 
response  to  commenters'  suggestions 
that  the  Commission  develop  an 
expedited  procedure  for  revieMdng 
applications  of  futures  exchanges  to 
trade  stock  index  futures  contracts,  the 
Commission  will  make  every  effort  to 


'*  See  note  56,  supra. 


"  15  U.S.C  78(c)(lMi)-  The  tenn  "»«:urity"  as 
defined  in  section  3(a)(10)  of  the  Exchange  Act, 
includes,  among  other  instruments,  "any  put.  call, 
straddle,  option,  or  privilege  on  any  security, 
certificate  of  deposit,  or  group  or  index  of  securities 
(including  any  interest  therein  or  based  on  the 
value  thereof),  or  any  put,  call,  straddle,  option,  or 
privilege  entered  into  on  a  national  securities 
swrhangn  relating  to  a  foreign  currency,  or  in 
general,  any  instrument  commonly  known  as  a 
•security*." 

^•7VS.Clet»eq. 

^Itt  response  to  tlie  CKlXJ's  request  that  the 
Commission  provide  the  CFTC  trith  immediate 
notice  of  new  derivative  products  listed  pursuant  to 
the  amendment  (see  CFTC  Letter  at  2.  supra  note 
60),  the  Commission  notes,  as  it  previously  stMed 
in  the  Propoaing  Release,  &M  when  an  SRO 
submits  trading  rules,  procedures  and  listing 
standards  far  a  particular  product  class  to  the 
Commission  far  approval  pursuant  to  section  19(b) 
of  the  Act,  the  Commission  publishes  notice  of  the 
proposed  rule  change  and  provides  an  opportunity 
for  public  comment  It  is  during  this  period  that 
interested  parties,  including  the  CFTC  and  futures 
markets,  may  comment  upon  such  issues  as  the 
characteristics  of  the  specific  product  class, 
including  whether  or  not  they  believe  the  product 
class  has  attributes  of  a  futures  contract  In 
addition,  the  Commission  reminds  commenters  thet 
it  stated  in  the  Paperwork  Reduction  Act  section  of 
the  Proposing  Release  and  the  Instructions  for 
Completing  Form  19b-4(e)  that  the  public  has 
access  to  tbs  information  contained  in  Form  19b- 
4(e).  The  Commission  now  clarifies  that  upon  being 
filed  by  an  SRO,  Form  19b-4(e)  «rill  be  publicly 
available  through  the  Commission's  Public 
Reference  Room.  In  addition,  the  Commission  will 
endeavor  to  make  the  Forms  available  on  the 
Commission's  wri>  site  (see  NYSE  Letter  at  2,  supre 
note  59  and  Propoeing  Releese,  supra  note  1). 

'•7  U.S.C  2(a)(1)(B). 


continue  to  review  requests  in  a  timely 
fashion.'*  The  CEA  requires  the  CFTC  to 
seek  the  views  of  the  SEC  regarding 
each  such  application  concerning  a 
stock  index  and  the  SEC  may  object  to 
the  designation  on  the  ground  that  any 
of  the  statutory  criteria  have  not  been 
met.  Section  2(a)(1)(B)  also  sets  forth  a 
specific  timetable  for  review  of  contract 
marieet  designation  for  index  futures  by 
the  SEC.  These  statutory  procedures  are 
not  affected  by  the  amendment  to  Rule 
19b-4. 

2.  Scope  of  the  Amendment 

An  SRO  seeking  to  Ust  a  completely 
new  class  of  derivative  securities 
product  must  submit  a  proposed  rule 
change  pursuant  to  section  19(b)(2)  of 
the  Act  in  order  to  adopt  appropriate 
trading  rules,  procedures  and  listing 
standards  for  such  class.  These 
requirements  are  intended  to  promote 
fair  and  orderly  trading  for  the  class  of 
securities  the  SRO  seeks  to  trade  and 
protect  investors."**  In  response  to 
commenters'  concerns  that  the  term 
"product  class"  may  be  interpreted  so 
narrowly  that  it  would  prevent  effective 
use  of  the  amendment,"^  the 
Commission  intends  that  the  terra  be 
interpreted  flexibly.  Examples  of 
"product  classes"  include,  but  are  not 
limited  to:  Broad-based  index  options; 
broad-based  index  warrants;  narrow- 
based  index  options;  narrow-based 
index  warrants:  foreign  currency  index 
options;  foreign  currency  index 
warrants;  FDRs;  index  hind  shares;  and 
ELNs." 

An  SRO  is  not  required  to  submit 
Form  19b-4(e)  when  Usting  Market 
Index  Target  Term  Securities  ("MITTS") 
or  Stock  Upside  Note  Securities 
("SUNS")  overlying  an  index  for  which 
the  SRO  previously  has  Usted  options  or 
warrants  pursuant  to  Rule  19b-4(e)  or 
for  which  the  SRO  previously  has 


^  See  note  55,  supra. 

*°The  Commission  notes  that  several  exchanges 
have  adopted  listing  standard  categories  termed 
"other  securities."  These  standards  %«ere  edopted  to 
allow  the  listing  of  securities  that  contain  feetures 
borrowed  from  more  than  one  category  of  currently 
listed  securities,  such  es  hybrid  new  derivative 
securities  products  that  have  characteristics  of  both 
common  stock  and  debt  securities.  The  Conunission 
has  clearly  stated  and  reiterates  its  belief  that  such 
standards  "are  not  intended  to  accommodate  the 
listing  of  securities  that  raise  significant  new 
regulatory  issues,  and,  therefore,  would  require  a 
separata  filing  with  the  Commission  pursuant  to 
Rule  19b-4  under  the  Act"  Securities  Exchange  Act 
Releese  No.  28217  (July  18. 1990)  55  FR  30056  (July 
24, 1990).  Accordingly,  an  SRO  could  not  avoid  the 
requirement  of  adopting  appropriate  listing 
standards  in  order  to  rely  on  the  amendment  for  a 
novel  new  derivetive  sacuritias  product  by  simply 
listing  such  product  under  the  "other  security" 
cetegory. 

*'  See  note  39,  supra. 

■*See  notes  14.  IS,  16. 17,  and  18,  supra. 
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received  Commission  approval  under 
section  19(b)  for  option  or  warrant 
trading,  provided  that  the  SRO  has 
received  Commission  approval  under 
section  19(b)  to  establish  listing 
standards  for  "other  securities."  «'  The 
listing  of  MITTS  or  SUNS  on  such 
indices  does  not  raise  any  new 
regulatory  issues  that  the  Commission 
had  not  previously  considered.  If. 
however,  an  SRO  sought  to  list  MITTS 
or  SUNS  overlying  an  index  for  which 
the  SRO  had  not  previously  listed 
options  or  warrants  pursuant  to  Rule 
19b-4(e)  or  for  which  the  SRO  had  not 
previously  received  Commission 
approval  under  section  19(b)  for  option 
or  warrant  trading,  such  SRO  would  be 
required  to:  Receive  Commission  . 
approval  for  trading  rules,  procedures 
and  listing  standards  for  MFITS  or 
SUNS  product  classes;  or  consult  with 
the  Commission,  prior  to  listing  an 
individual  MITTS  or  SUNS,  in  order  to 
determine  whether  such  new  individual 
MITTS  **  or  SUNS  ^'  raised  any  new 
regulatory  issues  that  would  preclude 
the  SRO  from  relying  on  its  "other 
securities"  listing  standards  emd 
therefore  require  a  proposed  rule  change 
pursuant  to  section  19(b). 

Commenters  sought  guidance 
regarding  the  specific  criteria  that 
should  be  included  in  trading  rules, 
procedures  and  listing  standards.*^  The 
Commission,  however,  has  determined 
not  to  specify  criteria  in  this  release. 
Rather,  the  Commission  believes  that  it 
would  be  better  able  to  provide 
assistance  to  an  SRO  in  establishing 
specific  criteria  after  an  SRO  has 
considered  what  trading  rules, 
procedures  and  Usting  standards  best 
suit  its  need  and  has  submitted  a 
proposed  rule  change  under  section 
19(b)  to  the  Commission  for  its  review."' 

La  addition,  several  commenters 
raised  concerns  regarding  how  the  term 
existing  SRO  "trading  rules,  procedures, 
surveillance  programs  and  listing 


"  See  Amex  Letter  at  6. 

"See  e.g.,  Seciirities  Exchange  Act  Release  No. 
32840  (September  2.  1993)  58  FR  47485  (September 
9. 1993)  (order  approving  NYSE  proposal  to  list  and 
trade  global  telecommunications  MITTS).  See  also. 
Section  703.19  of  the  NYSE  Listed  Company 
Manual. 

"  See  e.g..  Securities  Exchange  Act  Release  No. 
35886  (June  23.  1995)  60  FR  33884  (June  29. 1995) 
(order  approving  Amex  proposal  to  list  and  trade 
SUNS  on  the  Lehman  Brothers  European  Stock 
Basket).  See  also,  section  107  of  the  Amex  Company 
Guide. 

"See  note  40,  supra. 

"The  Conunission  does  not  believe,  however, 
that  the  SROs  that  currently  have  the  authority  to 
list  standardized  options  could  list  broad-based 
index  options  pursuant  to  Rule  19b-4(e)  vtrithout 
first  receiving  Commission  approval  under  section 
19(b)  for  listing  standards  for  a  broad-based  index 
option  class.  See,  Section  IV.  C.  1.  Designation  Of 
Index  As  Broad-Based  Or  Narrow-Based,  infra. 


Standards"  should  be  interpreted. 
Trading  rules,  procedures,  surveillance 
programs  and  listing  standards  for 
specific  product  classes  should  be 
flexible  enough  to  permit  innovation 
within  a  product  class  while 
maintaining  compliance  with  section 
6(b)(5)  of  the  Act  which  requires,  among 
other  things,  that  the  rules  of  an 
exchange  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principals  of  trade,  and  in  general,  to 
protect  investors  and  the  public  interest. 
For  example,  the  Commission  has 
approved  trading  rules,  procedures  and 
listing  standards  for  generic  narrow- 
based  index  options.""  An  SRO  can  use 
these  trading  rules,  procedures  and 
listing  standards  to  list  and  trade 
narrow-based  index  options  or  it  can 
submit  new  trading  rules,  procedures 
and  listing  standards  for  narrow-based 
index  options  to  the  Commission  for 
approval  pursuant  to  section  19(b)."« 
With  regard  to  product  classes  that 
currently  do  not  have  trading  rules, 
procedures  and  listing  standards,  as  one 
commenter  suggests,  the  Commission 
generally  would  encourage  SROs  to 
establish  ranges  or  formulas  for  position 
limits,  margin  requirements  and  other 
characteristics  of  new  derivative 
securities  products.*" 


■"See  note  23,  supra. 

••The  Commission  notes  that  the  Generic 
Narrow-Based  Index  Option  Approval  Order  was 
drafted  to  require  a  filing  under  section  19(b)(3)(A) 
of  the  Act  for  Commission  approval  if  an  SRO 
sought  to  list  and  trade  options  that  satisfied  the 
criteria  of  the  Generic  Narrow-Based  Index  Option 
Approval  Order.  Therefore,  in  order  to  rely  on  the     , 
amendment  adopted  today  and  not  submit  filings 
pursuant  to  section  19(b)(3)(A)  for  options  that 
satisfy  the  criteria  of  the  Generic  Narrow-Based 
Index  Option  Approval  Order,  and  SRO  could 
submit  a  proposeiid  rule  change  for  Commission 
approval  to  eliminate  the  section  19(b)(3)(A)  rule 
filing  requirement  from  its  existing  rules  (see  e.g. 
CBOE  Rule  24.2).  In  the  alternative,  an  SRO  could 
sutxnit  a  proposed  rule  change  to  the  Commission 
for  approval  of  completely  new  listing  standards, 
trading  rules  and  procedures  in  order  to  rely  on  the 
amendment  to  Rule  19b-4  for  purposes  of  listing 
and  trading  narrow-based  index  options. 

•"In  response  to  commenters'  request  that  SROs 
be  permitted  to  submit  proposed  rule  changes  that 
are  effective  immediately  upon  filing,  pursuant  to 
section  19(b)(3)(A),  in  order  to  list  and  trade  new 
derivative  securities  that  do  not  satisfy  the 
provisions  of  Rule  19b-4(e)  (see  CBOE  Letter  at  12- 
13  and  Phlx  Letter  at  2,  supra  note  62),  the 
Commission  must  consider  investor  protection 
when  determining  such  a  request.  In  order  to  utilize 
Rule  I9b-4(e).  an  SRO  must  nave  in  place  adequate 
trading  rules,  procedures,  surveillance  programs 
and  listing  standards  that  pertain  to  the  class  of 
securities  covering  the  new  product.  Because  a 
proposed  rule  change  submitted  pursuant  to  section 
19(b)(3)(A)  is  effective  immediately  upon  filing  and 
is  not  subject  to  Commission  review  and  approval, 
the  Commission  is  concerned  that  the  approach 
suggested  by  commenters  could  be  used  as  an 
attempt  to  list  and  trade  new  derivative  products 
without  developing  adequate  listing  standards, 
trading  rules  and  procedures  for  such  products.  As 


Procedures  include,  but  are  not 
limited  to.  adequate  procedures  relating 
to  sales  practices  (including  suitability), 
margin  and  disclosure  requirements. 
The  SRO  also  must  have  a  surveillance 
program  adequate  to  monitor  for  abuses 
in  the  trading  of  the  new  derivative 
securities  product,  including  trading  in 
the  underlying  security  or  securities. 
Once  an  SRO  has  submitted,  and  the 
Commission  has  approved,  a  section 
19(b)(2)  proposal  to  establish  an 
appropriate  regulatory  framework  for  a 
new  class  of  new  derivative  securities 
product,  the  SRO  would  qualify  under 
the  amendment  for  further  new 
derivative  securities  products  under  the 
same  class.  For  example,  if  an  exchange 
without  any  options  rules  sought  to 
trade  options,  it  would  first  need  to  file 
a  rule  change,  pursuant  to  Rule  19b-4, 
to  adopt  appropriate  trading  rules, 
procedures  and  Usting  standards  that 
apply  to  options.  In  addition,  the 
amendment  does  not  relieve  an  SRO 
fit>m  its  obligation  to  submit  a  proposed 
rule  change  when  amending  existing 
listing  standards  for  particular  classes  of 
securities. 

B.  Standards  for  All  New  Derivative 
Securities  Products 

The  amendment  is  based  upon  the 
experience  that  the  Commission  has 
obtained  through  its  review  of  new 
derivative  securities  product  proposals 
by  the  SROs.  Over  the  years,  the 
Commission  has  identified  the  criteria  it 
believes  new  derivative  securities 
product  proposals  must  meet  in  order  to 
be  consistent  with  the  Act.«»  Two 
commenters  were  concerned  that  the 
standards  discussed  in  the  Proposing 
Release  have  always  been  obligations  of 
the  SROs  generally,  and  should  not  be 
elevated  to  a  special  status  under  the 
amendment.*^  The  Commission  does 
not  intend  to  revise  standards  that  SROs 
currently  are  required  to  maintain,  such 
as  adequate  systems  capacity,  to  be 


a  result,  the  Commission  believes  that  it  would  not 
be  appropriate  in  the  public  interest  to  permit  SROs 
to  submit  proposed  rule  changes  that  are  effective 
inunediately  upon  filing,  pursuant  to  section 
19(b)(3)(A),  in  order  to  list  and  trade  new  derivative 
securities  that  do  not  satisfy  the  provisions  of  Rule 
19b-4(.e). 

"'  The  Commission  wishes  to  clarify,  in  response 
to  commenters'  concerns,  that  the  criteria  discussed 
in  Section  IV.  B.  Standards  For  All  New  Derivative 
Securities  Products  applies  to  all  new  derivative 
securities  products  including  index  based  new 
derivative  securities  products.  The  criteria  in 
Section  IV.  C.  Additional  Standards  For  Index 
Based  New  Derivative  Securities  Products,  infra, 
applies  only  to  index  based  new  derivative 
securities  products.  See  Phbc  Letter  at  2,  supra  note 
50.  Accordingly,  an  SRO  can  utilize  the  amendment 
for  non-index  based  and  index-based  new 
derivative  securities  products  provided  that  the 
applicable  criteria  are  satisfied, 

•'See  note  44,  supra. 
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raised  to  a  more  important  level  under 
the  amendment. 

Additionally,  these  commenters  noted 
that  some  requirements  described  in  the 
Proposing  Release,  such  as  the 
functional  separation  between  the 
trading  desk  of  a  broker-dealer  and  the 
research  persons  responsible  for 
maintaining  an  index  underlying  a  new 
derivative  seciuities  product,  extend 
beyond  the  control  of  SROs.*^  As  a 
result,  these  commenters  believe  that 
SROs  should  not  be  held  to  a  higher 
standard  than  what  they  are  ciurently 
held  to,  for  the  failure  of  luiaffiliated 
entities  to  satisfy  certain  requirements 
of  the  amendment.*^  The  Commission 
does  not  intend  to  impose  new 
siu^eillance  requirements  on  SROs 
through  this  amendment.  Rather,  the 
Commission  believes  that  SROs  should 
continue  to  obtain  written 
representations,  as  they  currently  do, 
that  the  broker-dealer  has  procedures  in 
place  that  provide  for  a  functional 
separation  between  the  trading  desk  and 
research  department  of  the  broker-dealer 
and  that  ensure  compliance  with  the 
functional  septiration. 

Therefore,  m  order  to  rely  on  the 
amendment,  an  SRO  should  determine, 
in  a  manner  consistent  with  the 
standards  that  have  been  required  of 
SROs  in  the  past,"'  that  each  new 
derivative  securities  product  meets  the 
criteria  for  Design  and  maintenance  of 
the  instruments  or  index  underlying  the 
new  derivative  securities  product; 
customer  protection  rules;  surveillance 
of  the  component  seouities;  and  the 
potential  market  impact  of  the  new 
derivative  seciirities  product."^ 
Specifically,  an  SRO  should  determine 
that  it  has  adequate  information  sharing 
agreements,  clearance  and  settlement 
procedures,  systems  capacity  and 
transaction  reporting  procediues  for 
underlying  securities. 

1.  Information  Sharing  Agreements 

In  designing  a  new  derivative 
seouities  product,  the  SRO  should 
determine  that  it  has  adequate 
information  sharing  procedures  to 


*>  See  note  43.  supra.  See  also  Section  IV.  C  4. 
Functional  Separation  Letter,  infra. 

**The  Proposing  Release  proposed  that  SROs 
'ensure"  that  the  standards  discussed  below  were 
atisfied  in  order  to  rely  on  the  amendment 

**The  Commission  notes  that  an  SRO  currently 
must  determine  that  a  new  derivative  securities 
product  satisfies  the  SRO's  listing  standards, 
trading  rules  and  procedures,  prior  to  listing  such 

w  derivative  securities  product  The  Commission 

iks  to  clarify  that  the  standard  for  listing  a  new 
ilarivative  securities  product  imder  new  Rule  19b- 
1(e)  is  no  difierent 

*"A«  discussed  in  Section  IV.  G.  Compliance 
With  The  Proposed  Amendment,  if  an  SRO  has  not 
wmplied  nvith  the  standards,  the  SRO  will  not  be 
permitted  to  rely  on  the  new  rule  19b-4(e). 


detect  and  deter  potential  trading 
abuses.  It  is  essential  that  the  SRO  have 
the  ability  to  obtain  the  information 
necessary  to  detect  and  deter  market 
manipulation,  illegal  trading  and  other 
abuses  involving  the  new  derivative 
securities  product.  Specifically,  there 
should  be  a  comprehensive  ISA  that 
covers  trading  in  the  new  derivative 
seouities  product  and  its  underlying 
seouities  in  place  between  the  SRO 
listing  or  trading  a  derivative  product 
and  the  markets  trading  the  securities 
underlying  the  new  derivative  seouities 
product."'  Such  agreements  provide  a 
necessary  deterrent  to  manipulation 
because  they  facilitate  the  availability  of 
information  needed  to  fully  investigate 
a  manipulation  if  it  were  to  occiu. 

For  new  derivative  securities  products 
based  upon  domestic  securities,  the 
SRO  should  determine  that  the  markets 
upon  which  all  of  the  U.S.  component 
securities  trade  are  members  of  the 
Intermarket  Surveillance  Group 
(••ISG").«»  The  ISG  was  formed  to 
coordinate,  among  other  things, 
efiiective  surveillance  and  investigative 
information  sharing  arrangements  in  the 
stock  and  options  markets.^  For  new 
derivative  securities  products  based  on 
securities  fit>m  a  foreign  market,  the 
SRO  should  have  a  comprehensive  ISA 
with  the  market  for  the  seouities 
underlying  the  new  derivative  seouities 
product.  The  SRO  should  determine 
that  there  are  no  blocking  or  secrecy 
laws  in  the  foreign  coimtry  that  would 


*'  In  response  to  the  Amex's  comments  regarding 
an  SRO's  ability  to  obtain  the  identity  of  the 
ultimate  purchasers  and  sellers  of  securities 
pursuant  to  a  comprehensive  ISA.  (See  Amex  Letter 
at  14,  supra  note  52),  the  Commission  believes  that 
a  comprehensive  ISA  should  require  that  the  ptarties 
provide  each  other,  upon  request,  information  about 
market  trading,  clearing  activity  and  customer 
identity  necessary  to  conduct  an  investigation. 

""See  ISG  Agreement,  dated  )uly  14, 1983, 
amended  January  20, 1990.  The  ISG  members  are: 
the  Amex:  the  Boeton  Stock  Exchange, 
Incorporated:  the  CBOE;  the  Chicago  Stock 
Exchange,  Inc.;  the  Cincinnati  Stock  Exchange. 
Incorporated;  the  NASD;  the  NYSE;  the  PCX;  and 
the  Phlx.  The  major  stock  index  futures  exchanges 
joined  the  ISG  as  affiliate  members  in  1990. 

"The  Commission  anticipates  that  systems  that 
currently  are  not  national  securities  exchanges,  or 
sjrstems  that  have  not  yet  been  developed,  may 
register  as  national  securities  exchanges,  and 
therefore  be  regulated  as  an  SRO,  as  a  result  of  the 
companion  releaae  adopted  today  (see  Securities 
Exchange  Act  Release  No.  40760  (December  8, 
1998),  supra  note  30).  Therefore,  if  a  new  SRO 
trades  component  securities  underlying  a  new 
derivative  securities  product  and  is  not  a  member 
of  the  ISG,  the  SRO  seeking  to  list  and  trade  such 
new  derivative  securities  product  pursuant  to  Rule 
19b-4(e)  should  enter  into  a  comprehensive  ISA 
with  the  non-ISG  SRO.  Conversely,  if  a  new  SRO 
seeks  to  list  and  trade  a  new  derivative  securities 
product  pursuant  to  Rule  19b— 4(e)  and  is  not  a 
member  of  the  ISG,  such  SRO  should  enter  into  a 
comprehensive  ISA  with  each  SRO  that  trades 
securities  underlying  the  new  derivative  securities 
product. 


prevent  or  interfere  with  the  transfer  of 
information  under  the  comprehensive 
ISA.'<»"  If  securing  a  comprehensive  ISA 
is  not  possible,  the  SRO  should  contaO 
the  Commission  prior  to  listing  the  new 
derivative  securities  product.  In  such 
instances,  the  Commission  may 
determine  that  it  is  appropriate  instead 
to  rely  on  an  between  the  Commission 
and  the  foreign  regulator.  i°' 

For  a  new  derivative  securities 
product  overlying  an  instrument  with 
component  securities  fit>m  several 
countries,  the  Commission  recognizes 
that  it  may  not  be  practical  in  all 
instances  to  secure  comprehensive  ISAs 
with  all  of  the  relevant  foreign  markets. 
Foreign  countries'  securities  or  ADRs 
that  are  not  subject  to  a  comprehensive 
ISA  should  not  represent  a  significant 
percentage  of  the  weight  of  such  an 
underlying  instrument. '"^  fhe 
Commission  recognizes  that 
commenters  sought  guidance  regarding 
the  percentage  of  comprehensive  ISA 
^coverage  standard  for  index  based  new 
derivative  securities  products. '"^  xhe 
Commission  is  not  specifying  thresholds 
for  ISA  coverage.  Rather,  the 
Commission  will  provide  assistance  to 
an  SRO  in  formulating  the  appropriate 
percentage  of  comprehensive  ISA 
coverage  after  an  SRO  has  considered 
what  standard  best  suits  the  needs  of  a 
specific  product  class  and  has  submitted 
a  proposed  rule  change  for  Commission 
approval  in  order  to  establish  Usting 


'"■The  Commission  believes  that  in  order  for  an 
SRO  to  determine  that  a  foreign  country  has  no 
blocking  or  secrecy  laws  that  would  prevent  or 
interfere  %vith  the  transfer  of  information  pursuant 
to  a  comprehensive  ISA,  an  SRO  can  obtain  %vritten 
verification  in  the  comprehensive  ISA  or  in  a 
separate  letter. 

""  An  MOU  provides  a  framework  for  mutual 
assistance  in  investigatory  and  regulatory  matters. 
Generally,  the  Commission  has  permitted  an  SRO 
to  rely  on  an  MOU  in  the  absence  of  a 
comprehensive  ISA  only  if  the  SRO  receives  an 
assurance  from  the  Commission  that  such  an  MOU 
can  be  relied  on  for  surveillance  purposes  and 
includes,  at  a  minimum,  the  transaction,  clearing 
and  customer  information  necesaary  to  conduct  an 
investigation.  See  Securities  Exchange  Act  Release 
No.  35184  (December  30, 1994)  60  FR  2616  (January 
10, 1995)  (order  approving  the  listing  and  trading 
of  warrants  on  the  CBOE  overlying  the  Nikkei  Stock 
Index  300  where  there  was  no  comprehensive  ISA 
between  the  CBOE  and  the  underlying  market,  the 
Tokyo  Stock  Exchange  but  there  was  an  MOU 
between  the  SEC  and  the  Japanese  Ministry  of 
Finance).  In  addition,  an  SRO  should  endeavor  to 
develop  comprehensive  ISAs  with  foreign 
exchanges  that  trade  the  underlying  securities  of  an 
index  even  if  the  SRO  receives  prior  Commission 
approval  to  rely  on  an  MOU  in  place  of  a 
comprehensive  ISA. 

""  If,  however,  a  foreign  security  had  mote  than 
50%  of  its  global  trading  volume  in  dollar  value  in 
U.S.  markets,  the  Commission,  .m  the  past,  has 
treated  such  security  as  a  U.S.  security. 

>■>>  See  Amex  Letter  at  16,  supra  note  54. 
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standards  that  includes  the  percentage 
of  comprehensive  ISA  coverage,  i''* 

As  previously  stated,  commenters 
sought  clarification  regarding  the 
validity  of  comprehensive  ISAs  and 
MOUs  with  specific  foreign  coimtries  in 
order  not  to  contact  the  Commission 
prior  to  listing  new  derivative  securities 
products.  1°^  The  Commission  notes  that 
a  ciurent  comprehensive  ISA  or  MOU 
may  not  be  vaUd  in  the  future  due  to 
political  or  legal  changes  in  a  particular 
foreign  country.  Therefore,  while  the 
Commission  understands  the  SROs' 
desire  for  certainty,  it  does  not  believe 
that  it  is  prudent  to  provide  a  list  of 
currently  comprehensive  ISAs  and 
MOUs  that  may  be  invalid  at  the  future 
time  an  SRO  seeks  to  list  a  new 
derivative  securities  product.***  An 
SRO  may,  however,  contact  the 
Commission,  at  any  time,  as  it  develops 
new  derivative  securities  products  to 
clarify  that  relevant  comprehensive 
ISAs  and  MOUs  are  still  valid  and  to 
inquire  if  any  new  comprehensive  ISAs 
or  MOUs  have  been  determined  to  be 
vahd.  In  addition,  the  Commission  will 
continue  to  work  with  the  SROs,  as  it 
has  in  the  past,  to  develop  MOUs  with 
countries  in  which  SROs  are  tmable  to 
sign  comprehensive  ISAs. 

2.  Clearance  And  Settlement 

The  calculation  of  the  settlement 
value  for  the  new  derivative  seciuities 
product  should  be  clear,  fixed  and 
objective.  In  order  to  minimize  market 
impact  concerns,  a  new  derivative 
securities  product  overlying  an  index  of 
U.S.  securities  generally  should  be 
settled  based  on  opening  prices  of  the 
component  stocks.  If  opening  price 
settlement  is  not  utilized,  the  settlement 
value  should  reflect  the  last  available 
closing  prices  prior  to  settlement  for  the 
underlying  securities  or  some 
alternative  objective  settlement 
measiirement.  If  the  new  derivative 
securities  product  is  settled  in  foreign 
currency,  a  recognized  exchange  rate 
should  be  used  to  convert  the  settlement 
value  into  U.S.  dollars.  In  addition,  the 
SRO  should  determine  that  adequate 


"^See  e.g..  Securities  Exchange  Act  Release  No. 
40157  (July  1, 1998)  63  FR  37426  (July  10,  1998) 
(order  approving  the  listing  and  trading  of  options 
on  PDRs  and  index  fund  shares  on  the  Amex)  for 
a  discussion  of  an  appropriate  percentage  of 
comprehensive  ISA  coverage  for  the  specific 
product  daaa  of  options  on  PDRs  and  index  fund 
than*. 

'<"  See  Amex  Letter  at  16,  supra  note  53. 

""In  addition,  the  Cranmission  seeks  to  clarify 
that  if  an  SRO  lists  a  new  derivative  securities 
product  involving  a  comprehensive  ISA  that  is 
valid  at  the  time  the  SRO  relies  on  Rule  19b-4(e) 
but  subsequently  becomes  invalid  due  to  political 
or  legal  changes  in  the  foreign  country,  the  SRO 
should  contact  the  Commission  to  determine  what 
actions  should  be  taken. 


clearance  procedures  have  been 
established  for  the  new  derivative 
securities  product. 

3.  Systems  Capacity  For  New  Derivative 
Securities  Products 

It  is  essential  that  the  SRO  and  the 
applicable  authority  responsible  for 
collecting  last  sale  data  have  adequate 
systems  processing  capacity  to 
accommodate  the  listing  and  trading  of 
a  new  derivative  securities  product.  The 
SRO  should,  prior  to  listing  a  new 
derivative  securities  product,  determine 
that  it  has  adequate  systems  processing 
capacity  to  accommodate  the  new 
listing  and  obtain  a  representation  fit>m 
the  appUcable  authority  responsible  for 
collecting  "last  sale  data"  that  such 
authority  also  has  adequate  systems 
processing  capacity.*"' 

In  addition,  in  most  circumstances, 
when  the  new  derivative  seciuities 
product  is  index  based,  an  index  value 
should  be  disseminated  frequently  and, 
if  based  on  U.S.  equities  only,  should 
reflect  last-sale  prices.  If  an  index  is 
composed  of  both  U.S.  and  foreign 
securities,  prices  for  all  securities  that 
trade  on  markets  that  are  open  diu'ing 
U.S.  trading  hours  should  be 
disseminated  promptly,  and  if 
practicable,  at  least  every  15  seconds. 
Dissemination  of  an  index  value  based 
in  whole  or  in  part  on  closing  prices  of 
component  securities  should  occur  only 
for  those  component  securities  where 
the  imderlyiog  markets  are  closed 
during  U.S.  trading  hours  (the 
disseminated  index  value  may  still  be 
adjusted  for  currency  fluctuations)  or 
the  underlying  component  value  itself  is 
not  calculated  real-time  [e.g..  indices  of 
open-end  mutual  funds  that  report  net 
asset  value  at  the  close  of  trading).*"" 
Certain  indices  may  use  quotes  (e.g.,  a 
bond  index)  if  last  sale  prices  are 
unavailable  and  the  quotes  are  reliable 
and  spread  across  multiple  dealers. 


""  The  Commission  notes  that  the  language  in  the 
Proposing  Release  required  SROs  to  obtain 
representations  regarding  systems  capacity  from 
applicable  price  reporting  authorities.  The 
Conunission  has  revised  the  language  to  require  an 
SRO  to  obtain  a  representation  from  the  applicable 
authority  responsible  for  collecting  "last  sale  data." 
as  that  term  is  defined  in  Rule  llAa3-l  under  the 
Act  Based  on  comments  received  in  response  to  the 
Proposing  Release  (see  Amex  Letter  at  10,  supra 
note  47).  the  Commission  believes  that  the  previous 
language  could  be  interpreted  to  be  limited  only  to 
standardized  index  options.  As  a  result,  the 
Conunission  believes  that  this  revision  is 
appropriate  in  order  to  encompass  all  new 
derivative  securities  products  that  an  SRO  may  list 
and  under  the  amendment  to  Rule  19b-4. 

"»  Securities  Exchange  Act  Release  No.  39244 
(October  15, 1997)  62  FR  55289  (October  23. 1997). 


4.  Transaction  Reporting  of  Underlying 
Instruments 

In  order  to  prevent  manipulation  and 
ensure  liquidity  of  instruments 
underlying  a  new  derivative  securities 
product,  underlying  equity  securities 
should  be  listed  on  a  national  securities 
exchange  or  traded  through  the  faciUties 
of  a  national  securities  association  or 
otherwise  subject  to  real-time  public 
transaction  reporting.*""  For  securities 
that  are  not  subject  to  transaction 
reporting  (e.g.,  municipal  seciuities), 
there  should  be  an  objective  means  of 
capturing  price  information  through 
disseminated  quotations.**" 

In  response  to  the  Amex's  request  for 
clarification  regarding  the  reporting 
requirements  of  underlying  instruments, 
the  Commission  beUeves  that,  in  order 
to  prevent  fraudulent  and  manipulative 
acts  and  practices  and  to  protect 
investors  and  the  public  interest, 
underlying  foreign  securities  also 
should  be  subject  to  real-time 
transaction  reporting  for  an  SRO  to  avail 
itsel;  of  Rule  19b-4(e).  For  individual 
foreign  securities  imderlying  a  new 
derivative  securities  product,  an  SRO 
should  determine  that  such  securities 
satisfy  and  maintain  all  criteria 
described  in  this  release  including  the 
transaction  reporting  requirement.  In 
the  case  of  multiple  foreign  seciuities 
underlying  a  new  derivative  securities 
product,  the  Commission  believes  that 
no  more  than  a  de  minimis  percentage 
of  the  weight  of  the  imderlying  foreign 
securities  should  be  non-real-time 
reported.  In  the  case  of  underlying 
instruments  that  are  not  securities,  such 
as  foreign  currencies,  the  Commission 
believes  that  the  same  investor 
protection  concerns  are  appUcable  and 
therefore  the  SROs  should  endeavor  to 
satisfy  the  standards  set  forth  above.*** 


>o*The  Commission  notes  that  this  section  in  the 
Proposing  Release  generally  referred  to  underlying 
securities.  Based  on  comments  received,  the 
Commission  has  revised  this  section  to  include  all 
underlying  instruments,  such  as  foreign  currencies 
underlying  a  new  derivative  securities  product  (see 
Amex  Letter  10,  supra  note  48). 

"0  In  the  case  of  securities  that  are  not  subject  to 
real-time  transaction  reporting  (e.g.,  municipal 
securities),  bids  and  offers  disseminated  by  dealers 
through  electronic  means,  provided  that  services 
are  generally  used  by  industry  participants  and 
contain  a  reasonable  number  of  bids  and  offers 
entered  with  reasonable  frequency,  may  be  used  as 
an  objective  means  of  capturing  price  infbnnation 
through  disseminated  quotations  (see  Amex  Letter 
at  10,  supra  note  48).  See  generally.  Securities 
Exchange  Act  Release  No.  39495  (December  29. 
1997)  63  FR  585  (January  6, 1998). 

>"  See  Amex  Letter  at  10,  supra  note  48.  See  also. 
BEMI  Latin  America  Index  Order,  supra  note  15. 
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C.  Additional  Standards  for  Index  Based 
New  Derivative  Securities  Products 

In  addition  to  the  items  discussed 
above,  in  order  to  rely  chi  Rule  19b-4(e), 
SROs  should  determine  that  if  a  new 
derivative  securities  product  is  index 
based:  The  index  is  classified  properly 
as  broad-based  or  narrow-based;  the 
index  is  constructed  according  to 
established  criteria  for  initial  inclusion 
of  new  component  securities:  the  index 
is  maintained  so  that  it  measures  the 
same  segment  of  the  market  as  originally 
hitended;  the  index  value  is 
disseminated  fiequently;  component 
securities  that  fail  to  meet  the 
maintenance  criteria  are  replaced 
according  to  established  policies  and 
procedures;  and  when  the  index  is 
maintained  by  a  broker-dealer,  a 

ctional  separation  exists  between  the 
»roker-dealer's  trading  desk  and 
department. 

Designation  of  an  Index  as  Broad- 
Based  or  Narrow-Based 

An  SRO  should  first  classify  the 
underlying  index  as  narrow-based  [i.e.. 
containing  securities  fit)m  a  specific 
industry  sector  or  comprising  a  small 
^up  of  securities)  or  broad-based  (i.e., 
B  larger  group  of  securities  that  is 
representative  of  the  entire  market  or  a 
substantial  portion  of  the  entire 
market).^^^  In  ojrder  to  make  a 
determination  that  an  index  is  broad- 
Msed,  the  SRO  should  identify  how  the 
index  represents  the  overall  stock 
market  or  a  substantial  portion  thereof. 
rhe  SRO  should  imdertake  an  analysis 
of  the  basis  for  such  a  determination.  A 
mere  conclusion  by  the  SRO  that  an 
index  has  been  designated  as  broad- 
based  is  not  determinative  of  the  status 
of  the  index. 

For  example,  SROs  need  listing 
standards  for  broad-based  index  option 
classes  even  if  they  have  been  approved 
previously  for  a  specific  broad-based 
index  option.  Listing  standards  for 
specific  broad-based  index  options  have 
leen  determined  on  a  case-by-case  basis 
when  such  an  SRO  submits  a  section 
19(b)  rule  filing  and  the  Commission 
ipproves  such  filing.^ '^  In  order  for  an 


'"Such  a  classification  is  necessary  because 
«gulatory  requirements  such  as  position  limits  and 
nargin  levels  are  different  for  narrow-based  and 
xtMd-based  index  options.  See  e.g.,  CBOE  Rules 
M.4.24.4A  and  24.11. 

'"The  Commission  deos  not  believe,  for 
Dcample,  that,  absent  a  Commission  approval  order 
inder  Section  19(b)  establishing  specific  criteria  for 
I  particular  index,  CBOE  Rule  24.2  regarding 
"Designation  of  an  Index"  provides  adequate  listing 
itandards  for  a  broad-based  index  option  class. 
aOE  Rule  24.2  states  that  "the  component 
lecurities  of  an  index  option  contract  need  not  meet 
he  requirements  of  Rule  5.3  (Criteria  for 
Jnderlying  Securities).  The  listing  of  a  class  of 


SRO  to  avail  itself  of  new  Rule  19b-4(e) 
to  trade  broad-based  index  options,  an 
SRO  would  need  to  propose  general 
criteria  for  Commission  review  and 
approval  for  classifying  indices  as 
broad-based  under  Section  19(b)  of  the 
Act."« 

As  previously  stated,  commenters 
have  concerns  regarding  the 
implications  on  the  futures  markets  of  a 
securities  exchange  categorizing  an 
index  as  broad-b^ed  or  narrow- 
based.i*s  The  Commission  is  required, 
under  section  2(a)(1)(B)  of  the  CEA,  to 
analyze  the  composition  of  an  index 
underlying  a  stock  future  in  order  to 
determine  whether  such  index  is  broad- 
based.  By  its  own  terms,  the  CEA  does 
not  apply  to  index  based  derivative 
securities  products  that  trade  on 
securities  SROs.  Accordingly,  when  an 
SRO  utilizes  new  Rule  19l>-4(e)  to  list 
an  index  based  new  derivative  securities 
product,  the  CEA  will  not  be  applicable. 
When  the  Commission  reviews 
proposed  listing  standards  for  index 
based  derivative  securities  products,  it 
must  find  that  such  standards  are 
consistent  with  the  Exchange  Act.  The 
Commission  also  notes  that,  when  it 
reviews  a  stock  index  for  futures 
trading,  the  Commission  is  not  bound 
by  the  determination  of  an  SRO 
regarding  the  classification  of  an  index 
as  broad-based  or  narrow-based. 

2.  Initial  Inclusion  Standards  and 
Maintenance  Criteria  for  Index 
Components 

The  index  underlying  a  new 
derivative  securities  product  should  be 
constructed  according  to  established 
criteria  for  initial  inclusion  of  new 
component  securities.  SROs  seeking  to 
rely  on  the  proposed  amendment  should 
employ  objective  index  construction 
standards  that  include  a  minimum 


index  options  on  a  new  underlying  index  will  be 
treated  by  the  (CBOE)  as  a  proposed  rule  change 
subject  to  filing  with  and  approval  by  the  (SEC) 
under  section  19(b)  of  the  Act."  Similarly,  the 
Commission  does  not  believe  that,  absent  a 
Commission  approval  order  under  section  19(b) 
establishing  specific  criteria  for  a  particular  index, 
Amex  Rule  901(C)  regarding  "Designation  of  Stock 
Index  Options"  provides  adequate  listing  standards 
for  a  broad-based  index  option  class. 

'"The  Commission  does  not  believe  that  it  is 
"reasonable  and  appropriate  for  SROs  to  employ" 
the  criteria  discussed  in  the  Joint  Policy  Statement 
(Amex  Letter  at  6-10,  supra  note  49)  for  purposes 
of  classifying  an  index  as  broad-based.  Rather,  the 
Commission  believes  that  an  SRO  should  develop 
specific  listing  standards,  trading  rules  and 
procedures  that  the  SRO  believes  adequately 
address  the  needs  of  a  particular  class  of  new 
derivative  securities  and  submit  such  listing 
standards,  trading  rules  and  procedures  as  a 
proposed  rule  change  for  Commission  review  under 
section  19(b)  of  the  Act.  Supra  note  87. 

' "  See  CME  Letter  at  3,  supra  note  58  and  Amex 
Letter  at  9,  supra  note  57. 


number  of  component  securities  and  a 
fixed  and  objec^ve  weighting 
methodology  (e.g.,  capitalization 
weighted,  price  weighted,  equal-dollar 
weighted  or  modified  equal-dollar 
weighted).^!"  In  addition,  SROs  must 
determine  that  the  index  construction 
standards  applied  to  the  underlying 
securities  provide  sufficient  liquidity  to 
reduce  the  potential  for  manipulation  of 
the  index's  component  securities.  For 
example,  the  index  construction  criteria 
should  include,  among  other  things,  a 
minimum  price,  available  capitalization, 
average  daily  trading  volume  and  value 
of  eadi  component  security  and 
establish  a  maximum  relative  weight  for 
the  top  component  and  the  five  largest 
components.  Maintenance  criteria 
should  be  designed  to  provide  that  an 
index  that  has  derivative  products 
overlying  it  continues  to  measure  the 
same  segment  or  sector  of  the  market  as 
originally  intended,  remains  composed 
of  liquid  securities,  and  does  not 
become  dominated  by  one  (or  a  few) 
component(s) . ' ' ' 

The  Commission  recognizes  that 
commenters  to  the  Proposing  Release 
sought  detailed  information  regarding 
the  initial  inclusion  and  maintenance  of 
component  securities  and  quantifiable 
standards  regarding  the  number,  weight, 
and  Uquidity  of  component  securities 
that  an  index  should  maintain.^'"  The 
Commission,  however,  has  determined 
not  to  impose  specific  criteria  on  SROs 
regarding  derivative  securities  products 
discussed  in  this  release.  The  specific 
criteria  should  be  based  on  the  trading 
rules,  procedures  and  Usting  standards 
that  best  suit  the  needs  of  a  particular 
class  of  new  derivative  securities 
products  and  discussed  with  the 
Commission  when  a  proposed  rule 
change  is  submitted  to  the  Commission 
for  its  review.*'" 

3.  Component  Changes 

SRO  Usting  standards  should  provide 
that  component  securities  that  fail  to 
meet  the  index  maintenance  standards 


"■  See  Generic  Narrow-Based  Index  Option 
Approval  Order,  supra  note  23  and  Generic  Narrow- 
Based  Index  Warrant  Approval  Orders,  supra  note 
24. 

'"Id. 

"*  See  Amex  Letter  at  11,  supra  note  49  and 
Amex  Letter  at  12.  supra  note  SO. 

"*If  an  SRO  wanted  to  ensure  that  amendments 
to  existing  and  new  derivative  securities  products, 
such  as  splitting  an  index  or  changing  the  exercise 
style  (see  Phlx  Letter  at  2.  supra  note  64),  would 
not  be  considered  to  be  proposed  rule  changes,  such 
SRO  could,  for  example,  include  such  types  of 
amendments  as  part  of  ita  Rule  19b-4  filing  for 
Commission  review  and  approval  of  the  listing 
standards,  trading  rules  and  procedures  for  the 
relevant  class  of  derivative  securi'ies  producta.  In 
this  way,  an  SRO  could  notify  the  Commission  of 
such  changes  by  submitting  Form  19b-4(e). 
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be  replaced  within  the  index  according 
to  established  policies  and  procedures 
for  reviewing  and  replacing  such 
component  securities.  Automatic 
rebalancing  of  index  components  also 
should  occur  according  to  established 
policies  and  procedures  (e.g.,  annually, 
semi-annually  or  quarterly).  Notice  of 
component  changes  should  be 
disseminated  to  news  vendors  and  the 
public.  SROs  also  should  determine  that 
components  are  replaced  promptly  in 
the  event  of  specified  circiunstances 
such  as  corporate  mergers  or  spin-offs. 

4.  Fimctional  Separation  Letter 

When  the  index  is  maintained  by  a 
broker-dealer  or  an  affiliate  of  a  broker- 
dealer,  the  SRO's  listing  standard 
should  include  a  requirement  that  the 
SRO  obtain  a  letter  from  the  broker 
dealer  representing  that,  prior  to  the 
listing  of  a  new  derivative  securities 
product,  there  will  be  a  functional 
separation,  such  as  a  firewall,  between 
the  trading  desk  of  the  broker-dealer  and 
the  research  persons  responsible  for 
maintaining  the  index.  In  addition,  the 
broker-dealer  should  represent  that  it 
has  in  place  procedures  to  ensure 
compliance  with  the  functional 
separation.  A  fire  wall  is  a  mechanism 
by  which  employees  responsible  for 
constructing  and  maintaining  the  index 
are  separated  from  employees  involved 
in  the  sale  and  trading  of  seciuities.  The 
persons  responsible  for  maintaining  an 
index  should  be  subject  to  certain 
procedures  limiting  the  dissemination 
of  index  information  within  the  broker- 
dealer  and  particularly  should  be 
prohibited  from  relaying  any 
information  concerning  a  potential 
change  to  the  components  of  the  index 
to  anyone  not  responsible  for 
maintetining  the  index,  including 
employees  of  the  sales  and  trading 
department.  120 

D.  Compliance  With  Other  Federal 
Securities  Laws 

The  Commission  notes  that  the 
amendment  does  not  relieve  SROs  from 
any  obligation  under  the  federal 
securities  laws,  or  rules  or  regulations 
thereunder,  except  the  requirement  of 
filing  a  proposed  rule  change  pursuant 
to  section  19(b)  of  the  Act  and  Rule 
19b-4  thereimder.  For  example.  Form 
S-20 121  under  the  Securities  Act  of 
1933,  as  amended  ("Securities  Act"),i22 
and  Rule  9b-l  "^  under  the  Exchange 


Act  establish  a  disclosure  framework 
specifically  tailored  to  the  informational 
needs  of  investors  in  "standardized 
options"  12'*  that  are  traded  on  an 
"options  market"."5  Under  Rule  9b-l, 
broker-dealers  must  provide  an  updated 
copy  of  the  options  disclosure 
dociunent  ("ODD")  i^e  to  each  customer 
at  or  prior  to  the  approval  of  the 
customer's  account  for  trading  in 
standardized  options.'^^  Accordingly, 
when  trading  a  new  standardized 
option,  an  SRO  must  determine  if  it 
should  change  the  ODD  to  reflect 
specific  characteristics  and  risks 
associated  with  the  new  derivative 
securities  product  not  currently  set  forth 
in  the  ODD  and  submit  such  changes  to 
the  Commission.  In  addition,  a 
particular  new  derivative  securities 
product  may  need  to  be  designated  as  a 
standardized  option  imder  Rule  9b-l  in 
order  to  use  the  ODD.i^s  if  the 
proposing  SRO  and  the  issuer  of  the 
new  derivative  securities  product 
determine  that  such  steps  are  necessary, 
they  are  required  to  submit  proposals  to 
the  Commission,  under  Rule  9b-l,  prior 
to  listing  the  new  derivative  seciuities 
product. 

The  Commission  notes  that  the 
amendment  to  Rule  19b-4  may  still  be 
available  if  an  SRO  determines  that  the 
above  steps  are  necessary.  So  long  as  all 
conditions  to  the  amendment  are.met, 
including  the  existence  of  appropriate 
ciurent  listing  standards  for  the  new 
product,  the  SRO  may  immediately  list 
the  new  derivative  securities  product 
without  a  Section  19(b)  rule  filing  after 
the  Commission  designates  the 
particuleir  new  product  as  a 
"standardized  option"  and  approves  the 
Rule  19b-l  filing  of  amendments  to  the 
ODD. 

In  addition  to  Form  S-20  and  Rule 
9b-l,  the  Commission  notes  that  other 


'"Supra  notes  43  and  93.  See  also.  Section  IV. 
B.  Standards  For  All  New  Derivative  Securities 
Products,  supra. 

">  17  CFR  239.20.  Form  S-20  is  used  to  register 
classes  of  options  under  the  Securities  Act. 

•"ISU.S.C.  77aetse<j. 

>"17CTR240.9b-l. 


12*  "Standardized  options"  are  options  contracts 
trading  on  a  national  securities  exchange,  an 
automated  quotation  system  of  a  registered 
securities  association  or  a  foreign  securities 
exchange  which  relate  to  options  classes  the  terms 
of  which  are  limited  to  speciflc  expiration  dates  and 
exercise  prices  or  such  other  securities  as  the 
Commission  may.  by  order,  designate.  17  CFR 
240.9b-l(a)(4). 

>2s  "Options  market"  means  a  national  securities 
exchange,  an  automated  quotation  system  of  a 
registered  securities  association  or  a  foreign 
securities  exchange  on  which  standardized  options 
are  traded.  17  CFR  240.9b-l(a)(l). 

>2*The  ODD  identifies  the  issuer  and  describes 
the  uses,  mechanics  and  risks  of  options  trading 
and  other  matters  in  language  that  can  be  easily 
understood  by  the  general  investing  public 

"'  The  ODD  may  be  used  as  a  substitute  for  the 
traditional  prospectus. 

)2s$ee  Securities  Exchange  Act  Release  No. 
31920  (February  24,  1993)  58  FR  12280  (March  3, 
1993)  (order  approving  CBOE  proposal  to  list  and 
trade  FLEX  Options  based  on  the  S&P's  500  and  100 
Stock  Indices). 


federal  securities  laws  must  be 
complied  with  even  when  an  SRO  relies 
on  the  amendment  to  Rule  19b— 4.  For 
example,  issuers  of  new  derivative 
securities  products  must  continue  to 
comply  with,  among  other  things,  the 
registration  requirements  of  the 
Securities  Act  and  in  addition,  if  a 
product  is  an  investment  company  i^s 
regulated  imder  the  Investment 
Company  Act  of  1940,  as  amended 
("ICA"),i3o  the  product  must  comply 
with  the  ICA. 

E.  Existing  Trading  Rules,  Procedures. 
Surveillance  Programs  and  Listing 
Standards 

An  SRO  wishing  to  list  a  new 
derivatives  securities  product  should 
have  in  place  trading  rules,  procedures, 
a  siuveillance  program  and  listing 
standards  that  pertain  to  the  class  of 
securities  covering  the  new  product.i^i 
The  Amex,  CBOE,  NYSE."2  pcx,  and 
Phlx  are  the  only  SROs  that  currently 
have  in  place  trading  rules,  position 
limits,  margin  requirements  and  internal 
surveillance  programs  that  pertain  to  the 
listing  and  trading  of  narrow-based 
stock  index  options,  i^^  Should  another 
exchange  desire  to  trade  narrow-based 
index  options,  it  would  first  have  to 
submit  a  proposed  rule  change  to  the 
Commission  adding  relevant  trading 
rules,  procediures  and  listing  standards 
to  its  rules.  Procedures  include,  but  are 
not  limited  to,  adequate  procedures 
relating  to  sales  practices  (including 
suitability),  margin  and  disclosiue 
requirements.  Otherwise,  the  SRO 
would  be  in  violation  of  sections  6(b) 
and  19(b)  of  the  Act  which  are  intended 
to  ensure  fair  and  orderly  trading 
markets.  The  SRO  also  must  have  a 
surveillance  program  adequate  to 
monitor  for  abuses  in  the  trading  of  the 
new  derivative  securities  product. 


'"See  e.g..  Investment  Company  Act  Release  No. 
21979  (December  30,  1997)  (exemptive  order  under 
the  ICA  permitting  the  trading  of  a  PDR  on  the 
Amex  based  on  the  Dow  Jones  Industrial  Average 
known  as  DIAMONDS  *"  Trust). 
■     "»15U.S.C.  80artse«j. 

"'  The  Commission  notes  that  in  the  companion 
release  adopted  today  (supra  note  30),  SROs  are 
permitted  to  operate  pilot  trading  systems,  subject 
to  certain  conditions,  for  up  to  two  years,  without 
submitting  a  Rule  19b-4  Tiling  to  establish,  among 
other  things,  trading  rules  and  procedures  for  the 
pilot  trading  system.  The  Commission  believes  that 
it  would  not  be  appropriate  in  the  public  interest 
to  permit  an  SRO  to  list  and  trade  new  derivative 
securities  products  that  either  have  not  been 
approved  under  section  19(b)  of  the  Act  or  do  not 
meet  the  criteria  of  Rule  19b-4(e). 

■>' Although  the  NYSE  transferred  iu  options 
business  to  the  CBOE.  supra  note  23,  the  NYSE  still 
has  listing  standards  for  narrow-based  index 
options  in  its  rules.  See  also  note  89,  supra. 

•  33 See  gg^  Amex  Rules 900c  through  980C: 
CBOE  Rules  24.1  through  24.8;  and  PCX  Rules  7.1 
through  7.18. 
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iicluding  trading  in  the  underlying 
seciuity  or  securities.''* 

SROs  that  have  the  appropriate 
regulatory  faamework  in  place  for  a 
jsbecific  class  of  new  derivative 
Securities  product  could  immediately 
list  such  class  of  new  derivative 
seciuities  product,  provided  the 
particular  SRO  satisfies  the  conditions 

ERule  19b-4(e).i35  |q  response  to 
oposing  Release  comments,  if  an  SRO 
ught  to  alter  position  limits,  margin 
requirements,  or  any  other  rules  or 
procedures  for  a  new  derivative 
securities  product  class,  however,  it 
would  be  required  to  submit  a  section 
l!9(b)(2)  rule  filing  for  Commission 
review.i3«  The  SRO  could  apply  such 
G  reposed  rule  changes  to  a  new  product 
qnly  after  the  Commission  has  reviewed 
ehd  approved  the  proposal  pursuant  to 
section  19(b).  This  framework  would 
not  prevent  an  SRO  bom  using  the 
^endment  to  immediately  list  a  new 
derivative  seciuities  product  under  its 
existing  rules,  and  then,  after  the 
dommission  has  approved  a  section 
li9(b)  rule  filing  proposing  new  position 
umits  or  margin  requirements  for  the 
relevant  product  class,  impose  new 
ition  limits  or  margin  requirements 
ir  the  new  derivative  securities 
duct"' 


***  In  retpoiua  to  commenU  from  til*  Proptwing 

1mm  (CBOE  Letter  at  11.  tupra  note  SO),  the 
ion  believM  that  current  sunreillance 
pfogranu  an  appropriate  for  exiating  clastM  of  new 
derivative  aecuritiM  product*.  New  claaaM  of 
dferivative  aecuritiM  products,  howrever,  may 
pteMnt  unique  Imum  that  would  require  diffiarant 
Of  additional  aurveiUance  programa.  The 
CtunmiMion  doM  not  believe  that  it  ivould  be 
tppcopriate  to  eatabliah  such  alandards  before  the 
ClHSM  of  derivative  MCuritiM  producta  have  been 
mveioped.  Rather,  the  ConuniMion  believM  that  an 
$|tO  ahould  consult  with  the  CommiHion  when 
»kw  classM  of  derivative  aecuritiM  producU  are 
4*valaped  in  order  to  formulate  ap{Mropriato 
iikrveiUance  programs. 

1 1  in  The  CommiMion  notM  that  if  an  SRO  doM  not 
Uve  an  appropriate  regulatory  framework  in  place 
n  •  specific  c1«m  of  new  derivative  aecuritiM 
product,  the  SRO  %vould  have  to  submit  a  sactfon 
14(b)(2)  rule  filing.  In  remonM  to  commenters' 
request  for  publiation  of  a  rule  filing  Wfithin  10 
^y*  of  iu  submiMioo  to  the  CommiMion  if  it  is  in 
pfoper  form  (sm  CBOB  Utter  at  13  and  PXC  LettM 
it  2.  supra  note  S3),  the  CommiMion  will  endMvor 
10  continue  to  review  rule  filings  in  a  timely 
liUiion. 

"•  Sw  CBOE  Letter  at  7  and  PCX  Latter  at  2. 
«  pra  note  38. 

I  **' The  CommiMion  doM  not  anticipate  that 
every  piopoaed  change  in  an  SRO's  existing  trading 
rulM  to  accommodate  a  new  darivativM  aecuritiM 
f  ^uct  will  raquiza  a  section  ig(bX2)  rule  filing. 
'    SRO  will  not  be  required  to  submit  a  rule  filiiy 
a  stated  policy,  practice  or  intarpreUtion  of  the 
that  is  reasonably  or  fairly  implied  by  an 

isting  rule  of  the  SItO  or  iU  concerned  solely  with 
li^  administration  of  the  SRO  and  is  not  a  stated 
policy,  practice  or  interpretation  with  rMpect  to  the 
meaning,  administration  or  enforcement  of  an 
fisting  rule  of  the  SRO.  17  CFR  240.19b-4(c), 
Si  pra  note  7.  For  example,  if  an  SRO  hM  rulM  that 
I  a  nely  delinMte  each  new  derivative  securitiM 


Commenters  suggest  that  amendments 
to  existing  derivative  securities 
products,  or  amendments  to  new 
derivative  seciuities  products  that  are 
listed  pursuant  to  the  amendment  to 
Rule  19b-4,  such  as  splitting  an  index 
or  changing  the  exercise  style,  should 
not  require  a  proposed  rule  change 
pursuant  to  section  19b(2)  of  the  Act.>>* 
The  Commission  believes  that  if  the 
trading  rules,  procedures  and  listing 
standards  fafthe  product  class  include 
criteria  regarding  splitting  an  index, 
changing  the  exercise  style  or  rhAnging 
the  composition  of  the  index,  such 
changes  would  be  permitted  without 
being  considered  a  material  change  to 
the  derivative  securities  product  and  a 
proposed  rule  change  pursuant  to 
Section  19(b)  would  not  be  required. 

F.  Form  of  Notification  to  the  S^  of 
New  Derivative  Securities  Product 
Listing  Pursuant  to  the  Amendment 

In  order- for  the  Commission  to 
maintain  an  accurate  record  of  all  new 
derivative  securities  products  traded  on 
the  SROs,  it  is  adopting  a  new  form, 
Form  l^b-4(e),  to  be  filed  by  an  SRO  in 
order  to  notify  the  Commission  when  an 
SRO  begins  to  trade  a  new  derivative 
securities  product  that  is  not  required  to 
be  submitted  as  a  proposed  rule  change 
to  the  Commission  for  approval. 
Proposed  Form  19b-4(e)  should  be 
submitted  within  five  business  days 
after  an  SRO  begins  trading  a  new 
derivative  securities  product  that  is  not 
the  subject  of  a  proposed  rule  change."" 

G.  Compliance  With  the  Proposed 
Amendment 

The  Commission  will  review  SRO 
compliance  with  the  proposed 
amendment  through  its  routine 
inspections  of  the  SROs.  In  order  for  the 
Commission  to  determine  whether  an 
SRO  has  properly  availed  itself  of  the 
proposed  amendment,  the  SRO  must 
maintain,  on-site,  relevant  records  and 
information  pertaining  to  each  new 
derivative  securities  product  for  which 
the  SRO  relied  on  the  proposed 
amendment.  Such  records  should  be 
maintained  for  a  period  of  not  less  than 
five  years,  the  first  two  years  in  an 


ptbduct  covered  by  a  particular  axistii^  trading 
rule,  the  SRO  need  not  submit  a  rule  filing  pursuant 
to  section  10(b)  of  the  Act  and  Rule  106-4 
thereunder  nianly  bacauM  it  is  adding  a  new 
derivative  aecuritiM  product  to  the  list  Sm  e^., 
CBOE  Rule  24.0(a)(3)  and  (4). 

<*•  Supra  note  64. 

'**The  CommiMfon  seeks  to  clarify  that,  upon 
being  filed  by  an  SRO,  Form  lOb-Ms)  will  be 
pubUcly  available  through  the  CommiMion's  Public 
Reforenca  Room.  In  addition,  the  CommiMion  will 
endMvor  to  make  the  Forms  available  on  the 
CommiMion's  web  site,  supra  note  77.  Sm  also, 
NYSE  Letter  at  2.  supra  note  50. 


easily  accessible  place,  according  to  the 
recordkeeping  requirements  set  forth  in 
Rule  17a-l  imder  the  Acl.^*° 
Such  records  available  for 
Commission  review  for  each  new 
derivative  securities  product  would 
include,  but  are  not  limited  to,  a  copy 
of  proposed  Form  19b-4(e)  under  the 
Act,  the  information  circular  distributed 
to  members  and  the  product  description 
distributed  to  investors  (if  such 
documents  were  distributed)  and 
documentation  of  the  fiurtual  and 
numerical  information  regarding  the 
new  derivative  securities  product's 
characteristics  that  meet  the  conditions 
of  the  proposed  amendment.  The  SRO 
should  be  able  to  provide  the  listing 
standard  under  which  the  new 
derivative  securities  product  falls  as 
well  as,  but  not  limited  to,  such  other 
things  as  the  details  of  its  surveillance 
program,  records  of  adequate 
information  sharing  procedures  and 
index  construction  and  maintenance 
standards. '*>  In  short,  the  Commission 
believes  that  when  an  SRO  relies  on  the 
amendment,  such  SRO  should 
determine  that  its  regulatory  framework 
adequately  supports  the  listing  and 
trading  of  any  new  derivative  seciuities 
product.  Failure  to  comply  with  this 
requirement  could  mean  that  the  SRO 
may  be  in  violation  of  the  Act.**'  If  so, 
appropriate  measures  would  be  taken, 
including,  but  not  limited  to,  ordering 


<«o  17  CFR  240.17a-l.  SRO*  may  alio  dMtroy  or 
otherwiM  dispoM  of  such  records  at  the  end  of  five 
year*  according  to  Rule  17a-e  under  the  Act,  17 
CFR  240.17a-e. 

><>  SRO*  have  had  over  twenty  years  of 
experience  undergoing  CommiMion  itupectioiu 
that  have  included  examination  of  derivative 
securitiM  products.  As  such,  the  CommiMion 
believM  that  SROs  are  familiar  with  tha  typM  of 
materials  that  should  be  svailable  durii^  a 
CommiMion  iiupection.  Sm  Amex  Latter  at  IB, 
supra  note  SO.  If  an  SRO  dMirad  to  eatabliah  a  list 
of  the  specific  information  it  would  provide  to  the 
CommiMion  upon  inspection,  the  SRO  may  submit 
such  list  far  CommiMion  review  m  perl  of  its 
proposed  rule  change  under  section  10(b)  of  the  Act 
to  establish  listing  standards,  trading  rulM  and 
proceduTM  (or  each  product  class. 

***  The  CommiMion  noUs  that  the  amendment 
should  eliminate  approximately  45  SRO  rule  filings 
eech  year.  The  CommiMion  believM  that  the 
determination  m  to  whether  or  not  a  specific 
previous  SRO  rule  filing  for  a  derivative  securitiM 
product  would  have  Mtisfied  the  conditions  of  the 
amendment  is  baMd  upon  the  listing  standards, 
trading  rulM  and  procedurM  that  an  SRO  may 
develop  in  reepoiue  to  the  adoption  of  the 
amendment  (sm  Amex  Letter  at  10,  supra  note  34). 
Tha  CommiMfon  reiteratM  that  examplM  of  classM 
of  new  derivative  securitiM  products  are:  Broad- 
based  index  optioiu;  broed-besed  index  warrants: 
narrow-besed  index  options:  narrow-be**d  index 
warrants;  foreign  currency  index  options:  foreign 
currency  index  warrants;  PDRs;  index  fund  sharM; 
and  ELNs.  Supra  notM  14,  IS.  16. 17  and  IS.  Some 
claaaM  may  not  currently  Mtiafy  the  requirements 
of  new  Rule  19b-((e).  Supra  Section  IV.  C  1. 
Detlg/Mtion  Of  Index  As  Broad-Based  Or  Nanow- 
Bated. 
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the  SRO  to  remediate  the  deficiency  or 
prohibiting  opening  transactions  in  or 
discontinuing  the  listing  of  new 
derivative  securities  products.  ^^^ 

V.  Technical  Changes 

Because  the  Commission  is  adopting 
a  new  paragraph  (e)  to  Rule  19b— 4  under 
the  Act.  Form  19b-4  under  the  Act  ^** 
is  amended  by  revising  the  phrase 
"subparagraph  (e)  of  Rule  19b-4'*  to 
read  "subparagraph  (f)  of  Rule  19b-4" 
and  the  phrase  "subparagraph  (e)  of 
Securities  Exchange  Act  Rule  19b--4"  to 
read  "subparagraph  (f)  of  Secuirities 
Exchange  Act  Rule  19b— 4"  in  Exhibit  1, 
QI.  (B);  and  is  amended  by  revising  the    . 
first  sentence  in  Exhibit  1,  IV  to  read 
"Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Exchange 
Act." 

VI.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  believes  that  amending 
Rule  19b— 4  under  the  Act  will  reduce 
signficantly  the  SROs'  regulatory  burden 
and  help  SROs  maintain  their 
competitive  balance  with  the  overseas 
and  ore  derivatives  markets.  The 
amendment  to  Rule  19b— 4  provides 
guidelines  for  SROs  seeking  to  rely  on 
it  but  removes  the  need  for  Commission 
review,  notice  and  approval  prior  to  an 
SRO  trading  a  new  derivative  securities 
product  pursuant  to  existing  SRO 
trading  rules,  procedures,  surveillance 
programs  and  listing  standards.^^^ 
FurUiermore,  the  Commission  will 
maintain  regulatory  oversight  over  the 
SROs*  new  derivative  securities  product 
listing,  trading  and  siuveillance  through 
its  routine  inspection  process.  Thus, 
while  the  amendment  reduces  the 
recordkeeping  and  reporting  obligations 
of  the  SROs,  investor  protection  is 
maintained  through  regvdar  inspection 
oversight. 

The  Commission  believes  that  the 
amendment  offers  benefits  for  investors. 


»«»  See  section  19(h)  of  the  Act,  15  U.S.C  788(h). 
The  CommiMion  could  also  use  its  inspection 
authority  to  review  whether  an  SRO  has  established 
appropriate  procedures. 

•"  17  CFR  249.819. 

•■"As  previously  stated,  the  Commission 
antici|)ates  that  the  amendment  will  eliminate 
approximately  45  SRO  filings  each  year  pursuant  to 
Rule  19b-4  and  Form  19b-4,  supra  note  142.  In 
addition,  the  Commission  believes  that  the 
amendment  reduces  the  recordkeeping  and 
reporting  requirements,  pursuant  to  Rule  19b-4  and 
Form  19b-4,  on  the  SROs  by  permitting  them  to 
sutnnit  a  one  page  summary  form  after  they  list  a 
new  derivative  securities  product  instead  of  filing 
a  complete  proposed  rule  change  for  Commission 
review  prior  to  listing  such  new  derivative 
securities  product. 


The  amendment  will  facilitate  the 
listing  and  trading  of  new  derivative 
securities  products  by  permitting  SROs 
to  bring  such  products  to  market  quickly 
to  provide  investors  with  tailored 
products  that  directly  meet  their 
evolving  investment  needs.  The 
Commission  believes  that  the 
amendment  will  not  result  in  any 
additional  costs  for  U.S.  investors  or 
others.  The  amendment  should  reduce 
the  cost  of  offering  new  derivative 
securities  products  to  investors  because 
it  will  foster  innovation  and  create  a 
streamlined  process  for  SROs  to  list  and 
trade  such  new  derivative  securities 
products  subject  to  existing  trading 
rules,  procedures,  surveillance  programs 
and  listing  standards.  Thus,  the 
Commission  has  considered  the 
amendment's  impact  on  efficiency, 
competition  and  capital  formation  and 
believes  that  it  would  promote  these 
three  objectives.^**  Finally,  the 
Commission  believes  that  the  SROs  will 
spend  significantly  less  time  filling  out 
the  form  to  be  used  under  the 
amendment  than  they  do  now  when 
submitting  a  complete  proposed  rule 
change  for  Commission  review,  notice 
and  approval  pursuant  to  Rule  19b-4 
imderUie  Act.^'*' 

Vn.  Costs  and  Benefits  of  the 
Amendment 

A.  Benefits 

To  assist  the  Commission  in  its 
evaluation  of  the  costs  and  benefits  that 
may  result  frova  the  amendment, 
commenters  were  requested  to  provide 
analysis  and  data,  if  possible,  relating  to 
costs  and  benefits  associated  with  the 
proposal  herein.  No  comments  were 
received  regarding  this  request.  The 
Commission  believes  that  the 
amendment  will  reduce  SRO 
comphance  burdens  under  Rule  19b— 4. 
The  amendment  shoidd  reduce 
significantly  the  SROs'  regulatory 
burden  and  help  SROs  maintain  their 
competitive  balance  with  the  overseas 
and  OTC  derivative  markets.  Moreover, 
the  Commission  believes  that  the 
amendment  vfill  foster  innovation  and 
create  a  streamlined  procedure  for  SROs 
to  list  promptly  new  derivative 


>«  Section  3(f)  of  the  Act.  15  U.S.C.  78c(0. 
requires  the  Commission,  when  it  is  engaged  in 
rulemaking  and  is  required  to  consider  or  determine 
whether  an  action  is  necessary  or  appropriate  in  the 
public  interest,  to  also  consider,  in  addition  to  the 
protection  of  investors,  whether  the  action  will 
promote  efiiciency,  competition  and  capital 
formation. 

'*'  Because  the  amendment  constitutes  a  "major 
rule"  within  the  meaning  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of  1996,  5 
U.S.C.  801  et  seq.,  the  amendment  will  take  effect 
60  days  after  the  date  of  publication  in  the  Fedanl 
Register. 


securities  products  subject  to 
appropriate  listing  standards. 

The  Commission  believes  that  the 
amendment  would  be  considered  a 
"major"  rule  because  it  is  anticipated  to 
result  in  an  annual  beneficial  effect  on 
the  economy  of  $100  million  or  more. 
The  Commission  estimates  that  because 
SROs  will,  on  average,  list  and  trade  45 
new  derivative  securities  products  per 
year  90  days  sooner  under  the 
amendment,  broker-dealers  and 
investors  will,  on  average,  have  90  ^ 
additional  days  per  new  derivative 
securities  product  to  derive  significant 
financial  benefits.  The  Commission  has 
collected  data  on  the  first  90  days  of 
trading  activity,  including  share  volume 
and  dollar  volume,  from  several 
currently  trading  SRO  new  derivative 
securities  products  that  could  have 
relied  on  new  Rule  19b-4(e),  had  the 
amendment  been  in  effect  when  the 
SRO  sought  to  list  and  trade  such  new 
derivative  securities  products.**"  Based 
on  an  analysis  of  this  data,  the 
Commission  believes  that  increased 
transaction  volumes  from  new 
derivative  securities  products  could 
exceed  $100  million  each  year. 

B.  Costs 

The  Commission  notes  that  the 
amendment  provides  an  alternative 
approach  for  SROs  to  list  and  trade  new 
derivative  securities  products.  The 
Commission  is  not  requiring  SROs  to 
incur  any  additional  costs  as  a  result  of 
the  amendment.  An  SRO  may  continue 
to  operate  under  the  current  regulatory 
framework  and  submit  a  proposed  rule 
change  under  section  19(b)  of  the  Act  to 
list  and  trade  every  new  derivative 
securities  products.  If  an  SRO  chooses 
to  avail  itself  of  the  amendment,  the 
Commission  notes  that  most  SROs 
already  have  in  place  appropriate  listing 
standards,  trading  rules,  procediues  and 
surveillance  programs  for  certain 
product  classes  such  as  PDRs  and  index 
fund  shares  and  therefore  would  not 
incur  any  costs  by  relying  on  the 


>^  For  example,  during  the  fist  90  days  of  trading, 
DIAMONDS^M  Trust  (supra  note  129)  (Securities 
Exchange  Release  No.  39525  (January  8,  1998)  63 
FR  2438  (January  15, 1998))  traded  a  total  of 
52,672,500  shares  valued  at  $4,452,065,077  or  an 
average  of  741,866  shares  per  day  valued  at  an 
average  of  $62,705,142  per  day.  During  the  first  90 
days  of  trading,  SPDRs  (supra  note  16)  traded  a  total 
of  12,138,900  shares  valued  at  $540,575,938  or  an 
average  of  183,923  shares  per  day  valued  at  an 
average  of  $8,190,545  per  day.  In  addition,  the 
Commission  analyzed  data  on:  Market  Index  Target 
Term  Securities  on  the  S&P  500  Index  trading  on 
the  Amex;  Lehman  Brothers  European  Stock  Basket 
Stock  Upside  Note  Securities  trading  on  the  Amex 
(supra  note  85):  and  options  on  The  Tobacco  Index 
trading  on  the  Amex  (Securities  Exchange  Act 
Release  No.  38693  (May  29. 1997)  62  FR  30914 
(June  5. 1997)). 
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(  mendment  for  these  products.  The 
I  lommission  believes  that  an  SRO  could 
ise  its  past  experience  with  listing  and 
'  Fading  new  derivative  securities 
)roducts  in  order  to  establish  listing 
itandards,  trading  rules,  procedures  and 
iurveillance  programs  for  product 
:lasses  that  currently  would  not  be 
:overed  by  the  amendment,  such  as 
)road-based  index  options, 
^nsequently.  the  Commission  believes 
hat  an  SRO  would  incur  nominal  costs 
issociated  with  developing  and 
eceiving  Commission  approval  for 
isting  standards,  trading  rules, 
jrocedures  and  surveillance  programs 
or  product  classes  that  currently  would 
lot  be  covered  by  the  amendment. 

^au.  Effects  on  Competition,  Efficiency 
and  Capital  Formation 

Section  23(a)(2)i*«  of  the  Act  requires 
that  the  Commission,  when 
promulgating  rules  under  the  Exchange 
Act,  to  consider  the  impact  any  rule 
would  have  on  competition  and  to  not 
adopt  any  rule  that  would  impose  a 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  the  public 
interest.  In  the  Proposing  Release,  the 
Commission  solicited  comments  on  the 
effects  on  competition,  efficiency  and 
capital  formation  of  the  amendment,  in 
general,  and  the  potential  competitive 
effects  across  markets,  in  particular. 
Specifically,  the  Commission  requested 
commenters  to  address  whether  the 
proposed  amendment  would  generate 
the  anticipated  benefits  or  impose  any 
costs  on  U.S.  investors  or  others.  The 
Commission  received  no  comments 
regarding  these  issues.  The  Commission 
has  considered  the  amendment  in  light 
of  the  standards  cited  in  section  23(a)(2) 
of  the  Act  and  believes  that  it  would  not 
impose  any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  Exchange  Act. 

Securities  SROs  potentially  compete 
with  futures  markets  when  a  securities 
SRO  seeks  to  list  and  trade  a  broad- 
based  index  option  and  a  futures  market 
seeks  contract  market  designation  for  a 
futures  contract  overlying  the  same 
broad-based  index.  This  constitutes  only 
a  small  portion  of  the  new  derivative 
securities  products  that  Rule  19b-4(e) 
will  cover.  While  utiUzing  Rule  19b- 
4(e)  may  result  in  the  securities  SROs 
providing  broad-based  index  options  to 
investors  more  quickly  than  they 
currently  do.  it  is  not  certain  whether 
the  effect  of  Rule  19b-4(e)  would  result 
in  the  securities  SROs  listing  broad- 
based  index  options  sooner  than  the 
futures  markets  listing  similar  broad- 
based  index  futures.  Nevertheless,  to  the 


""Sea  15  U.S.C  78w(a)(2). 


extent  that  it  could  be  argued  that  this 
may  be  a  possible  effect  of  Rule  19b-4(e) 
in  a  particular  case,  the  Commission 
notes  that  its  jurisdiction  over  stock 
index  futures  is  limited  to  reviewing 
such  products  under  the  criteria  set 
forth  in  section  2(a)(1)(E)  of  the  CEA. 
Stock  index  futures  must  be  approved 
by  the  CFTC.  not  the  Commission.  To 
the  extent  that  the  Commission  does 
review  such  products  under  the 
requirements  of  the  CEA,  the 
Commission  must  adhere  to  the  45  day 
time  period  set  forth  in  the  statute. 
Despite  the  Commission's  lack  of 
jurisdiction  in  actually  approving  such 
products  for  trading  on  a  hitures  market, 
the  Commission  has  committed  to  be 
sensitive  to  the  time  involved  in  its 
review  and  has  stated  in  this  release  that 
it  will  make  every  effort  to  continue  to 
review  requests  in  a  timely  fashion.  As 
a  result,  the  Commission  believes  that 
the  ability  of  a  securities  SRO  to  use  the 
new  regulatory  framework  of  Rule  19b- 
4(e)  will  not  impose  a  burden  on 
competition  but  will  instead  promote 
competition  because  securities  SROs 
can  choose  to  provide  new  derivative 
securities  products  to  investors  more 
quickly  than  \mder  the  current 
regulatory  framework.  This  will  allow 
securities  SROs  to  list  and  trade  new 
derivative  securities  products,  on 
average,  90  days  earlier  than  under  the 
current  regulatory  framework. 

The  Commission  also  notes  that 
generally  OTC  derivatives  can  begin 
trading  sooner  than  exchange  traded 
new  derivative  securities  products 
because  there  is  no  prior  Commission 
approval  required  for  OTC  derivatives 
as  there  is  for  exchange  traded  new 
derivative  securities  products  under 
section  19(b)  of  the  Act.  The 
Commission  believes  that  because  OTC 
derivatives  are  highly  customized 
among  individual  parties,  exchange 
traded  new  derivative  securities 
products  do  not  always  compete  with 
OTC  derivatives.  Nonetheless,  Rule 
19b-4(e)  may  potentially  have  a 
competitive  impact  in  this  area  because 
an  SRO  will  be  able  to  list  a  new 
derivative  securities  product,  pursuant 
to  Rule  19b-4(e),  more  quickly  than 
under  the  existing  regulatory 
framework.  The  Commission  believes 
that  the  ability  of  an  SRO  to  use  the  new 
regulatory  framework  of  Rule  19b-4(e) 
will  not  impose  a  burden  on 
competition  but  will  instead  promote 
competition  because  SROs  could 
provide  new  derivative  securities 
products  to  investors  more  quickly  than 
under  the  current  regulatory  framework. 
This  will  allow  securities  SROs  to 


compete  more  equally  with  the  OTC 
market. 

Finally,  the  Commission  believes  that 
the  amendment  will  reduce  SRO 
compliance  costs  and  will  enable  SROs 
to  compete  more  effectively  with 
overseas  derivative  markets.  The 
Commission  believes  that  SROs  should 
be  able  to  bring  new  derivative 
securities  products  to  market  more 
quickly  to  provide  investors  with 
tailored  products  that  directly  meet 
their  evolving  investment  needs."" 
SROs  have  had  over  20  years  of 
experience  with  Commission  review  of 
new  derivative  securities  product 
proposals.  SROs  that  have  sought 
approval  from  the  Commission  to  list 
and  trade  such  new  derivative  securities 
products  should  be  familiar  with  the 
factors  discussed  in  this  release  that  the 
Commission  believes  must  be 
considered  when  listing  and  trading 
such  new  derivative  securities  products. 
Thus,  the  Commission  believes  that 
there  is  less  need  for  its  review,  notice 
and  approval  prior  to  an  SRO  listing  and 
trading  a  particular  new  derivative 
securities  product  pursuant  to  existing 
SRO  trading  rules,  procedures, 
surveillance  programs  and  listing 
standards.  Furthermore,  the 
Commission  believes  that  the 
procedures  discussed  in  this  release  will 
enable  the  Commission  to  continue 
effectively  protect  investors  and 
promote  the  public  interest. 

K.  Summary  of  Final  Regulatory 
Flexibility  Act  Analysis 

In  the  Proposing  Release,  the 
Commission  prepared  an  Initial 
Regulatory  Flexibility  Act  Analysis 
("IRFA")  an  accordance  with  5  U.S.C. 
605(b)  regarding  the  amendment  to  Rule 
19b-4  and  Form  19b-^(e)  under  the 
Exchange  Act.  No  comments  were 
received  in  response  to  the  IRFA.  In 
addition,  the  Commission  notes  that 
Form  19b-4(e)  is  being  adopted  without 
any  changes  and  Rule  19b-4(e)  is  being 
adopted  in  substantially  the  same 
format  that  it  was  proposed."'  As  a 
result,  the  Commission  has  prepared  a 
Final  Regulatory  Flexibility  Analysis 
O'FRFA")  in  substantially  the  same  form 
as  the  IRFA.  The  following  simimarizes 
theFRFA. 

The  FRFA  sets  forth  the  statutory 
authority  for  the  proposed  amendment 


'"The  Commission  also  believes  that  the 
amendment  will  benefit  broker-dealers.  See  IX. 
Summary  of  Final  Regulatory  Flexibility  Act 
Analysis,  infra. 

'»  See  IV.A.  Definition  of  "New  Derivative 
Securities  Product",  supra,  for  a  complete 
discussion  of  the  technical  changes  to  the  definition 
of  new  derivative  securities  product  in  response  to 
commenters'  requests  for  clarltication. 
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to  Rule  19b-4.  The  FRFA  also  discusses 
the  effect  of  the  proposed  amendment 
on  broker-dealers  that  are  small  entities 
as  defined  in  Rule  0-10  under  the 
Exchange  Act.'s^  a  broker-dealer  that 
has  total  capital  of  less  than  $500,000  on 
the  date  in  the  prior  fiscal  year  as  of 
which  its  audited  financial  statements 
were  prepared,  or,  if  not  required  to 
prepare  such  statements,  a  broker-dealer 
that  had  total  capital  of  less  than 
$500,000  on  the  last  business  day  of  the 
preceding  fiscal  year  is  deemed  to  be  a 
small  entity  for  purposes  of  the 
FRFA.153  The  FRFA  states  that  the 
proposed  amendment  would  enable 
broker-dealers  that  are  small  entities 
(such  as  certain  options  market  makers 
and  options  specialists)  to  trade  new 
derivative  securities  products  pursuant 
to  existing  trading  rules,  procedures, 
surveillance  programs  and  listing 
standards  approximately  90  days  earlier, 
on  average,  because  the  proposed 
amendment  will  permit  SROs  to 
immediately  list  these  new  derivative 
securities  product  without  prior 
Commission  approval,  i**  As  a  result, 
broker-dealers  will  have  additional  days 
to  earn  income  through  trading  such 
new  derivative  securities  products.  As 
of  December  31, 1997.  die  Commission 
estimated  that  there  were  over  870 
options  market  makers  and  specialists 
that  may  be  considered  small  entities.^*5 

As  previously  stated,  the  Commission 
estimates  that  new  Rule  19b-4(e)  will 
eliminate  approximately  45  SRO  filings 
each  year  pursuant  to  Rule  19b-4  and 
Form  19b— 4.  The  Commission  has 
collected  data  on  the  first  90  days  of 
trading  activity,  including  share  voliune 
and  dollar  voliune,  from  several 
currently  trading  SRO  new  derivative 
securities  products  that  could  have 
relied  on  new  Rule  19b-4(e),  had  the 
amendment  been  in  effect  when  the 
SROs  sought  to  hst  and  trade  such  new 
derivative  securities  products.^se  Based 
on  this  data,  the  Commission  believes 
that  broker-dealer  small  entities  will 


>"  17  CFR  240.0-10(c).  The  Commission  notes 
that  SROs  and  most  issuers  listed  on  a  national 
securities  exchange  or  The  Nasdaq  Stock  Market 
would  not  be  considered  "small  entities"  under 
Rule  fr-10. 

"'The  Commission  recently  amended  its  small 
business  definition  for  broker-dealers.  See 
Securities  Exchange  Act  Release  No.  40122  (June 
24, 1998)  63  FR  35508  (June  30. 1998)  at  note  32. 
Because  the  IRFA  for  this  proposal  relied  on  the  old 
definition,  which  is  broader,  the  niFA  also  relies 
on  the  old  definition. 

'"See  note  148,  supra. 

"'The  Commission  bases  its  estimate  on  the 
information  provided  in  Form  X-17A-5— Financial 
and  Operational  Combined  Uniform  Single  Reports 
pursuant  to  Section  17  of  the  Act  and  rule  17a-5 
thereunder. 

"■See  note  148,  supra. 


benefit  substantially  from  new  Rule 
19b-4(e). 

The  FRFA  states  that  the  amendment 
would  not  impose  any  new  reporting, 
recordkeeping  or  compliance 
requirements  on  broker-dealer  small 
entities.  Any  new  reporting, 
recordkeeping  or  compliance  burdens 
will  rest  with  the  SROs,  not  broker- 
dealer  small  entities. ' 

The  FRFA  discusses  the  various 
alternatives  considered  by  the 
Commission  in  connection  with  the 
amendment  that  might  minimize  the 
effect  on  small  entities,  including:  (a) 
The  establishment  of  differing 
compliance  or  reporting  requirements  or 
timetables  that  take  into  account  the 
resources  of  small  entities;  (b)  the 
clarification,  consolidation  or 
simplification  of  compliance  and 
reporting  requirements  under  the  rule 
for  small  entities;  (c)  the  use  of 
performance  rather  than  design 
standards;  and  (d)  an  exemption  from 
coverage  of  the  proposed  rule 
amendment,  or  any  part  thereof,  for 
small  entities.  The  Commission  believes 
that  different  compliance  or  reporting 
requirements  for  small  entities  are  not 
necessary  because  the  amendment  does 
not  establish  any  new  reporting, 
recordkeeping  or  compliance 
requirements  for  small  entities.  In 
addition,  the  Commission  has 
concluded  that  it  is  not  feasible  to 
further  clarify,  consolidate  or  simplify 
the  amendment  for  small  entities.  The 
Commission  also  believes  that  it  would 
be  inconsistent  with  the  purposes  of  the 
Exchange  Act  to  use  performance 
standards  to  specify  different 
requirements  for  small  entities  or  to 
exempt  broker-dealer  small  entities  from 
being  able  to  trade  new  derivative 
securities  products  that  are  covered  by 
theproposed  rule  amendments. 

The  FRFA  includes  quantifiable 
information  concerning  the  number  of 
small  entities  that  would  be  affected  by 
the  proposed  rule  amendment.  A  copy 
of  the  FRFA  may  be  obtained  by 
contacting  Marianne  H.  Duffy,  Special 
Counsel,  (202)  942-4163  at  Office  of 
Market  Supervision,  Division  of  Market 
Regulation,  SEC.  Mail  Stop  10-1,  450 
Fifth  Sti«et.  NW.  Washington,  DC 
20549. 

X.  Paperwork  Reduction  Act 

The  amendment  contains  a 
"collection  of  information" 
requirements  within  the  meaning  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  Accordingly,  the 
Commission  submitted  the  collection  of 
information  requirements  contained  in 
the  amendment  to  the  Office  of 
Management  and  Budget  ("OMB")  for 


review  and  were  approved  by  OMB 
which  assigned  Form  19b-4(e)  control 
number  3235-0504.  The  collection  of 
information  is  in  accordance  with 
Section  3507  of  the  PRA.i" 

The  collection  of  information 
obligations  imposed  by  the  amendment 
is  mandatory.  The  information  filed 
pursuant  to  the  amendments  will  not  be 
kept  confidential  and  therefore  will  be 
available  to  the  pubUc.  An  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  comply  with,  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

The  collection  of  information  is 
necessary  for  persons  to  obtain  certain 
benefits  or  to  comply  with  certain 
requirements.  The  amendment  to  which 
the  collection  of  information  relates  is 
necessary  as  a  means  for  the 
Commission  to  maintain  accurate 
records  of  new  derivative  securities 
products  that  are  traded.  The 
Commission  solicited  public  comment 
on  the  collection  of  information 
requirements  contained  in  the 
Proposing  Release.  The  Commission 
received  no  comments  that  addressed 
the  PRA  portion  of  the  release. 
The  title  for  the  collection  of 
information  is:  "Form  19b-^(e)  Under 
the  Securities  Exchange  Act  of  1934." 
The  collection  of  information  requires 
SROs  to  prepare  a  one-page  summary 
sheet  of  nine  questions  that  requests 
factual  information  regarding  the 
characteristics  of  the  new  derivative 
securities  product  and  the  underlying 
securities.  Such  questions  do  not 
require  any  analysis  or  exhibits.  The 
amendment  may  be  used  by  any  SRO. 
ciujently.  there  are  ten  such  SROs  for 
which  it  is  estimated  that  the  proposed 
amendment  would  be  used,  in  the 
aggregate,  approximately  45  times  a 
year. 

In  order  for  the  Commission  to 
maintain  an  accurate  record  of  all  new 
derivative  securities  products  traded  on 
the  SROs  and  to  determine  whether  an 
SRO  has  properly  relied  on  the 
proposed  amendment,  however,  it  is 
necessary  that  the  SRO  file  proposed 
Form  19b-4(e)  with  the  Commission 
when  such  SRO  begins  trading  a  new 
derivative  securities  product  pursuant 
to  the  proposed  amendment.  In 
addition,  an  SRO  must  maintain,  on- 
site,  a  copy  of  proposed  Form  19b--4(e). 
The  SROs  are  required  to  retain  records 
of  the  collection  of  information  for  a 
period  of  not  less  than  five  years,  the 
first  two  years  in  an  easily  accessible 
place,  according  to  the  current 


."'44  U.S.C.  3507. 
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recordkeeping  requirements  set  forth  in 
Rule  17a-l  under  the  Act."" 

XI.  SUtutory  Basis 

The  amendment  to  Rule  19b-4(e) 
under  the  Exchange  Act  is  being 
adopted  pursuant  to  15  U.S.C.  78a  et 
seq..  particularly  sections  3(a)(27).  3(b), 
19(b).  23(a)  and  36(a)  of  the  Act.  unless 
otherwise  noted. 

Text  of  the  Final  Rule 

List  of  Subjects  17  CFR  Parts  240  and 

249 

Reporting  and  recordkeeping 
requirements.  Securities. 

hi  accordance  with  the  foregoing. 
Title  17,  Chapter  II  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  240-GENERAL  RULES  AND 
REGULATIONS  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  part  240 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  77c,  77d.  77g,  77j, 
77s,  77Z-2,  77eee.  77ggg,  77nnn.  77sss,  77ttt, 
78c.  78d.  78f.  78i.  78j.  78J-1.  78k.  78k-l.  781, 
78ni,  78n.  78o,  78p.  78q,  78s.  78u-5,  78w. 
78x,  78W(d).  78mm,  79q.  79t.  80a-20,  80a-23, 
80a-29,  80a-37,  80b-3.  80b-4  and  80b-ll, 
unless  otherwise  noted. 
***** 

2.  Section  240.19b-4  is  amended  by 
redesignating  paragraphs  (e),  (f),  (g),  and 
(h)  as  paragraphs  (0.  (g),  (h)  and  (i)  and 
adding  new  paragraph  (e)  to  read  as 
follows: 


>'»SROs  may  also  destroy  or  otherwise  dispose 
of  such  records  at  the  end  of  five  years  according 
to  Rule  l7a-6  under  the  Act.  supra  note  140. 


§240.1M>-4    nilngs  with  respect  to 
proposed  rule  changes  by  seN-regutatory 
organizations. 

***** 

(e)  For  the  purposes  of  this  paragraph, 
new  derivative  securities  product  means 
any  type  of  option,  warrant,  hybrid 
securities  product  or  any  other  security 
whose  value  is  based,  in  whole  or  in 
part,  upon  the  performance  of.  or 
interest  in.  an  underlying  instnunent. 

(1)  The  listing  and  trading  of  a  new 
derivative  securities  product  by  a  self- 
regulatory  organization  shall  not  be 
deemed  a  proposed  rule  change, 
pursuant  to  paragraph  (c)(1)  of  this 
section,  if  the  Commission  has 
approved,  pursuant  to  section  19(b)  of 
the  Act  (15  U.S.C.  78s(b)).  the  self- 
regulatory  organization's  trading  rules, 
procedures  and  Usting  standards  for  the 
product  class  that  would  include  the 
new  derivative  securities  product  and 
the  self-regulatory  organization  has  a 
surveillance  program  for  the  product 
class. 

(2)  Recordkeeping  and  reporting; 

(i)  Self-regulatory  organizations  shall 
retain  at  their  principal  place  of 
business  a  file,  available  to  Commission 
staff  for  inspection,  of  all  relevant 
records  and  information  pertaining  to 
each  new  derivative  securities  product 
traded  pursuant  to  this  paragraph  (e)  for 
a  period  of  not  less  than  five  years,  the 
first  two  years  in  an  easily  accessible 
place,  as  prescribed  in  §240.17a-l. 

(ii)  When  relying  on  this  paragraph 
(e).  a  self-regulatory  organization  shall 
submit  Form  19b-4(e)  (17  CFR  249.820) 
to  the  Commission  within  five  business 
days  after  commencement  of  trading  a 
new  derivative  securities  product. 


PART  249— FORMS.  SECURITIES 
EXCHANGE  ACT  OF  1934 

3.  The  authority  citation  for  part  249 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  78a.  et  seq..  unless 
otherwise  noted; 


4.  Form  19b-4  (referenced  in 

§  249.819)  is  amended  by  revising  the 
phrase  "subparagraph  (e)  of  Rule  19b- 
4"  to  read  "subparagraph  (f)  of  Rule 
19b-4"  and  the  phrase  "subparagraph 
(e)  of  Securities  Exchange  Act  Rule  19b- 
4"  to  read  "subparagraph  (f)  of 
Securities  Exchange  Act  Rule  19b-4"  in 
Exhibit  1.  lU.  (B);  and  in  Exhibit  1.  IV. 
revise  the  first  sentence  to  read 
"Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  die  Act." 

5.  Section  249.820  and  Form  19b-4(e) 
are  added  to  read  as  follows: 

1 249.820    Form  I9b-4(e)  for  the  listing  and 
trading  of  new  derivative  securities 
products  by  self-regulatory  organisations 
that  are  not  deemed  proposed  rule  changes 
pursuant  to  Rule  19b-4(e)  (|240.19b-4<e)). 

This  form  shall  be  used  by  all  self- 
regulatory  organizations,  as  defined  in 
section  3(a)(26)  of  the  Act,  to  notify  the 
Commission  of  a  self-regulatory 
organization's  listing  and  trading  of  a 
new  derivative  securities  product  that  is 
not  deemed  a  proposed  rule  change, 
pursuant  to  Rule  19b-4(e)  imder  the  Act 
(17  CFR  240.19b-4(e)).   . 

BILUNQ  CODE  S010-01-M 
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[Note:  Fonn  19b-4(c)  will  not  appear  in  the  Code  of  Federal  Regulations.] 


For  Imeml  Use  Only 
Sec  File  No.  91- 


Submit  1  Original 
And  9  Copies 


0MB  Approval  No.:  323S-0S04 
Expires:  07/31/2001 
Estimated  average  burden  boun  per  response:  2.00 

U.S.  SECURITIES  AND  EXCHANGE  COMMISSION 

WASHINGTON,  D.C.  20549 

FORM  19M(e) 

Information  Required  of  a  Sdf-Rcgulatoiy  Organizatioo  lasting  and  Trading  a  New  Derivatiye  Securities 

Product  Pursuant  to  Rule  19b-4(e)  Under  the  Securities  Exchange  Act  of  1934 


READ  ALL  INSTRUCTIONS  PRIOR  TO  COMPLETING  FORM 


Parti 


Initial  Listing  Report 


1.    Name  of  Self-Regulatory  Organization  Listing  New  Derivative  Securities  Product: 


2.    T^pe  of  Issuer  of  New  Derivative  Securities  Product  (g^  deariiighouse.  broker-dealer,  corporation,  etc.): 


3.    Class  of  New  Derivative  Securities  Produa: 


4.    Name  of  Uixlerlying  Instnunent: 


5.    If  Underlying  Instrument  is  an  Index,  State  Whether  it  is  Broad-Based  or  Narrow-Based: 


6.    Ticker  Symbol(s)  of  New  Derivative  Securities  Product: 


7.    Market  or  Markets  Upon  Which  Securities  Comprising  Underlying  Instrument  Trades: 


8.    Settlement  Methodology  of  New  Derivative  Securities  Product: 


9.    Position  Limits  of  New  Derivative  Securities  Product  (if  applicable): 


Fartn 


Executimi 


The  undersigned  represents  that  the  governing  body  of  the  above-referenced  Self-Regulatory  Organization  has 
duly  approved,  or  has  duly  delegated  its  approval  to  the  undersigned  for.  the  listing  and  trading  of  the  above- 
referenced  new  derivative  securities  product  according  to  its  relevant  trading  rules,  procedures,  surveillance 
programs  and  listing  standards. 

Name  of  Official  Responsible  for  Form: 


Title: 


Telq)hone  Number: 


Manual  Signature  of  Official  Responsible  for  Form: 


Date: 
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lostrucdmis  for  Complediig  Fmni  19b-4(e) 

I.       Terms.  Unless  the  context  clearly  indicates  otherwise,  terms  used  in  this  Form  have  the  meaning 
ascribed  to  them  in  the  Securities  Exchange  Act  of  1934,  as  amended,  and  Rule  19M  thereunder. 

n.  Who  Must  File:  When  to  File.  Rule  19b-4(e)  requires  every  self-regulatory  organization  (SRO)  seeking 
to  rely  on  Rule  19b-4(e)  to  file  Form  19b-4(e)  with  the  Securities  and  Exchange  Commission  (SEQ  at  least  5 
business  days  after  commencement  of  trading  a  new  derivative  securities  product  that  is  not  deemed  to  be  a 
proposed  rule  change.  Each  time  an  SRO  files  Form  19b4(e),  the  execution  page  must  be  completed. 

in.  Number  of  Copies:  How  and  Where  to  FMe.  File  an  original  and  9  copies  of  each  Form  19b-4(e)  with 
the  SEC,  450  Fifth  Street,  N.W.,  Washmgton,  D.C.  20549.  The  SRO  must  keep  an  exact  copy  of  the  filing 
for  its  records.  All  copies  must  be  legible.  The  filing  date  of  Form  19b-4(e)  is  the  date  of  actual  receipt  by 
the  SEC,  provided  that  the  filing  complies  with  applicable  requirements. 

IV.  Format  of  Filing.  An  SRO  may  use  the  printed  Form  19b-4(c)  or  a  reproduction  of  it. 

V.  Pafterwork  Reduction  Act  Disclosure. 

Form  19b-4(e)  requires  an  SRO  filing  the  Form  to  provide  the  SEC  with  certain  information  concerning  the 
nature  of  the  new  derivative  securities  product  it  intoids  to  list  and/or  trade. 

An  agency  may  not  conduct  or  spmisor,  and  a  person  is  not  required  to  mpoad  to,  a  collection  of  information 

unless  it  dispUys  a  currendy  valid  control  number.  Sections  3(aX26),  3(aK27).  3(a)(28),  3(b).  19(b),  23(a)  and 

36(a)  of  the  Securities  Exchange  Act  of  1934  authorize  the  SEC  to  collect  information  on  Form  19b4(e)  from 

SROs.  Sec  15  U.S.C.  §§78c(a)(26),  78c(aX27),  78c(a)(28),  78c(b),  788(b).  78w(a),  78mm(a). 

Any  member  of  the  public  may  direct  to  the  SEC  any  comments  concerning  the  accuracy  of  the  burden 

estimate  on  the  facing  page  of  Form  19b-4(e)  and  any  suggestions  for  reducing  this  burden. 

The  principal  purpose  of  Form  19M(e)  is  to  enable  the  SEC  to  maintain  an  accurate  record  of  all  new 

derivative  securities  producu  on  the  SROs  not  deemed  to  be  proposed  rule  changes  pursuant  to  Rule  19b-4(e). 

It  is  estimated  SROs  will  spend  approximately  2  hours  completing  each  Form  19b4(e). 

It  is  mandatory  that  an  SRO  file  Form  19b-4(e)  with  the  SEC  at  least  5  business  days  after  commencement  of 

trading  a  new  derivative  securities  product  that  is  not  deemed  to  be  a  proposed  rule  change. 

No  assurance  of  confidentiality  is  given  by  die  SEC  with  nspect  to  the  responses  made  in  die  Form.    The 

public  has  access  to  the  information  contained  in  die  Form. 

This  collection  of  information  has  been  reviewed  by  the  OfRce  of  Management  and  Budget  in  accordance  with 

the  clearance  requirements  of  44  U.S.C.  3507.  The  applicable  Privacy  Act  system  of  records  is  SEC-2  and  die 

routme  uses  of  records  are  set  forth  at  40  FR  39255  (August  27. 1975)  and  41  FR  5318  (February  5.  1976). 


By  the  Commission. 


Dated:  December  8, 1998. 
Margaret  H.  McFarland. 
Deputy  Seeretary. 

(FR  Doc.  98-33300  Filed  12-21-98;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 
(CFOA  No.:  84.063  A  and  B] 

Women's  Educationai  Equity  Act 
Program  (WEEA);  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year  (FY)  1990 

Purpose  of  Program:  To  promote 
gender  equity  in  education;  to  promote 
equity  in  education  for  women  and  girls 
who  suffer  from  multiple  forms  of 
discrimination  based  on  sex  and  race, 
ethnic  origin,  limited  English 
proficiency,  disability  or  age;  and  to 
provide  financial  assistance  to  enable 
educational  agencies  to  meet  the 
requirements  of  title  DC  of  the  Education 
Amendments  of  1972. 

Eligbile  Applicants:  PubUc  agencies, 
private  nonprofit  agencies, 
organizations,  institutions,  student 
groups,  community  groups,  and 
individuals. 

Deadline  for  Transmittal  of 
Applications:  February  19. 1999. 
Deadline  for  Intergovernmental 
Review:  April  19. 1999. 

Applications  Available:  December  22. 
1999. 
Available  Funds:  $600,000. 
Estimated  Range  of  Awards: 
Implementation  Grants:  $90,000- 
$200,000;  Research  and  Developmoit 
Grants:  $15.000-$38.000. 

Estimated  Average  Size  of  Awards: 
Implementation  Grants:  $178,000; 
Research  and  Development  Qrants: 
$26,000. 

Estimated  Number  of  Awards: 
implementation  Grants:  4-6;  Research 
and  Development  Grants:  1. 

NalK  The  Dapaitment  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  48  months. 
Fimds  available  under  this  competition 
would  be  used  for  the  first  12  months 
of  a  project. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77.  79,  80,  81,  82, 
85.  and  86. 

Supplementary  Information:  The 
Department  will  award  two  types  of 
grants:  (1)  grants  for  the  implementation 
of  gender  equity  programs  in  schools; 
and  (2)  research  and  development 
grants  to  develop  model  equity 
programs.  Examples  of  authorized 
activities  under  the  program  include 

Implementation  Grants 

(a)  Assisting  educational  agencies  and 
institutions  to  implement  policies  and 
practices  to  comply  with  title  K  of  the 
Education  Amendments  of  1972; 

(b)  Training  for  teachers,  counselors, 
administrators,  and  other  school 
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personnel,  especially  preschool  and 
elementary  school  personnel,  in  gender- 
equitable  teaching  and  learning 
practices; 

(c)  Leadership  training  for  women  and 
girls  to  develop  professional  and 
marketable  skills  to  compete  in  the 
global  marketplace,  improve  self- 
esteem,  and  benefit  from  exposure  to 
positive  role  models; 

(d)  School-to-work  transition 
programs,  guidance  and  counseling 
activities,  and  other  programs  to 
increase  opportunities  for  women  and 
girls  to  enter  a  technologically 
demanding  workplace  and.  in 
particular,  to  enter  highly  skilled,  high- 
paying  careers  in  which  women  and 
girls  have  been  underrepresented; 

(e)  Enhancing  educational  and  career 
opportunities  for  those  women  and  girls 
who  suffer  multiple  forms  of 
discrimination,  based  on  sex  and  on 
race,  ethnic  origin,  limited-English 
proficiency,  disability,  socioeconomic 
status,  or  age; 

(f)  Assisting  pregnant  students  and 
students  rearing  children  to  remain  in  or 
to  return  to  secondary  school,  graduate, 
and  prepare  their  pr^chool  children  to 
start  school; 

(g)  Evaluating  exemplary  model 
programs  to  assess  the  ability  of  such 
programs  to  advance  educational  equity 
for  women  and  girls; 

(h)  Introduction  into  the  clasa'oom  of 
textbooks,  curricula,  and  other  materials 
designed  to  achieve  equity  for  women 
and  girls; 

(i)  Programs  and  policies  to  address 
sexual  harassment  and  violence  against 
women  and  girls  and  to  ensure  that 
educational  institutions  are  free  bom 
threats  to  the  safety  of  students  and 
personnel; 

(j)  Nondiscriminatory  tests  of  aptitude 
and  achievement  and  of  alternative 
assessments  that  eliminate  biased 
assessment  instruments  bom  use; 

(k)  Programs  to  increase  educational 
opportimities.  including  higher 
education,  vocational  training,  and 
other  educational  programs  for  low- 
income  women,  including 
underemployed  and  unemployed 
women,  and  women  receiving  Aid  to 
Families  with  Dependent  Children 
benefits; 

(1)  Programs  to  improve 
representation  of  women  in  educational 
administration  at  all  levels;  and 

(m)  Planning,  development,  and 
initial  implementation  of— 

(i)  Comprehensive  institution-  or 
districtwide  evaluation  to  assess  the 
presence  or  absence  of  gender  equity  in 
educational  settings; 

(ii)  Comprehensive  plans  for 
implementation  of  equity  programs  in 


State  and  local  educational  agencies  and 
institutions  of  higher  education, 
including  community  colleges;  and 

(iii)  Innovative  approaches  to  school- 
community  partnerships  for  educational 
equity. 

Research  and  Development  Activities 

(a)  Research  and  development  of 
innovative  strategies  and  model  training 
programs  for  teachers  and  other 
education  personnel; 

(b)  The  development  of  high-quality 
and  challenging  assessment  instruments 
that  are  nondiscriminatory; 

(c)  The  development  and  evaluation 
of  model  curricula,  textbooks,  software, 
and  other  educational  materials  to 
ensure  the  absence  of  gender 
stereotyping  and  bias; 

(d)  "rtie  development  of  instruments 
and  procedures  that  employ  new  and 
innovative  strategies  to  assess  whether 
diverse  educational  settings  are  gender 
equitable; 

(e)  The  development  of  instruments 
and  strategies  for  evaluation, 
dissemination,  and  replication  of 
promising  or  exemplary  programs 
designed  to  assist  local  educational 
agencies  in  integrating  gender  equity  in 
their  educational  policies  and  practices; 

(f)  Updating  high-quality  educational 
materials  previously  developed  through 
Women's  Educational  Equity  Act 
(WEEA)  grants; 

(g)  The  development  of  policies  and 
programs  to  address  and  prevent  sexual 
harassment  and  violence  to  ensure  that 
educational  institutions  are  free  from 
threats  to  safety  of  students  and 
personnel; 

(h)  The  development  and 
improvement  of  programs  and  activities 
to  increase  opportimity  for  women, 
including  continuing  educational 
activities,  vocational  education,  and 
programs  for  low-income  women, 
including  underemployed  and 
imemployed  women,  and  women 
receiving  Aid  to  Families  with 
Dependent  Children;  and 

(i)  The  development  of  guidance  and 
counseling  activities,  including  career 
education  programs,  designed  to  ensure 
gender  equity. 

Priority  for  Implementation  Grants: 
Under  34  CFR  75.105(b)  and  (c).  the 
Secretary  gives  a  competitive  preference 
to  applications  that  meet  the  following 
priority  found  in  20  U.S.C.  7235(b)  by 
award^g  bonus  points  depending  on 
the  extent  to  which  the  applicant  meets 
the  priority: 

Projects  submitted  by  applicants  that 
have  not  received  assistance  under  the 
WEEA  Program  (5  points). 

Invitational  Priority  for 
Implementation  Grants:  Under  34  CFR 
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75.105(b)  and  (c).  the  Secretary  invites 
and  encourages  applications  that  meet 
the  following  invitational  priority  for 
implementation  grants:  Projects  that 
develop  and  implement  welfare-to-work 
transition  programs,  including  guidance 
and  coimseling  activities,  in  higher 
education,  vocational  training,  and 
other  educational  programs  for  low- 
income  and  imemployed  women  and 
women  receiving  Aid  to  Families  with 
Dependent  Children  benefits.  The 
Secretary  is  particularly  interested  in 
applications  that  meet  this  priority. 
However,  an  application  that  meets  this 
invitational  priority  does  not  receive 
competitive  or  absolute  preference  over 
other  applications. 

Selection  Criteria  for  Implementation 
Grants:  The  Secretary  evaluates 
applications  for  implementation  grants 
on  the  basis  of  the  following  criteria. 
The  maximiun  possible  score  for  each 
criterion  is  indicated  in  parentheses 
with  the  criterion.  The  Secretary  awards 
up  to  100  points  for  all  of  the  criteria. 
(1)  Effectively  achieving  the  purposes  of 
WEEA  (20  points) 

Under  34  CFR  75.209  and  20  U.S.C. 
7235(a),  the  Secretary  reviews  each 
application  to  determine  how  well  the 
project  will  effectively  achieve  the 
purposes  of  the  WEEA  Program. 

Note:  Applicants  should  consider  the 
following  statutory  provisions  when 
responding  to  this  criterion.  Under  20  U.S.C. 
7232,  the  purpose  of  the  WEEA  program  is: 
(a)  to  promote  gender  equity  in  education  in 
the  United  States;  (b)  to  provide  financial 
assistance  to  enable  educational  agencies  and 
institutions  to  meet  the  requirements  of  title 
DC  of  the  Educational  Amendments  of  1972; 
and  (c)  to  promote  equity  in  education  for 
women  and  girls  who  suffer  from  multiple 
forms  of  discrimination  based  on  sex,  race, 
ethnic  origin,  limited-English  proficiency, 
disability,  or  age. 

(2)  Project  as  a  component  of  a 
comprehensive  plan  (5  points). 

Under  34  CFR  75.209  and  20  U.S.C. 
7235(a)(2)(C).  the  Secretairy  reviews 
each  application  to  determine  the  extent 
to  which  the  project  is  a  significant 
component  of  a  comprehensive  plan  for 
educational  equity  and  compliance  with 
title  IX  of  the  Educational  Amendments 
of  1972  in  the  particular  school  district, 
institution  of  higher  education, 
vocational-technical  institution,  or  other 
educational  agency  or  institution. 

(3)  Implementing  an  institutional 
change  strategy  (5  points). 

Under  34  CTR  75.209  and  20  U.S.C. 
7235(a)(2)(D).  the  Secretary  reviews 
each  appUcation  to  determine  the  extent 
to  which  the  project  implements  an 
institutional  change  strategy  with  long- 
term  impact  that  will  continue  as  a 
central  activity  of  the  applicant  alter  the 
WEEA  grant  has  been  terminated. 


(4)  Need  for  project  (10  points). 

The  Secretary  considers  the  need  for 
the  proposed  project.  In  determining  the 
need  for  the  proposed  project,  the 
Secretary  considers  the  following 
factors: 

a.  The  magnitude  of  the  need  for  the 
services  to  be  provided  or  the  actiwties 
to  be  carried  out  by  the  proposed 
project. 

b.  The  extent  to  which  the  proposed 
project  will  enhance  educational  and 
career  opportunities  for  those  women 
and  girls  who  suffer  multiple  forms  of 
discrimination  based  on  sex  and  race, 
ethnic  origin,  limited  English- 
proficiency,  disability,  socioeconomic 
status,  or  age. 

(5)  Significance  (5  points). 

The  ^retary  considers  the 
significance  of  the  proposed  project.  In 
determining  the  significance  of  the 
proposed  project,  the  Secretary 
considers  the  following  factors: 

a.  The  extent  to  which  the  proposed 
project  is  likely  to  build  local  capacity 
to  provide,  improve,  or  expand  services 
that  address  the  needs  of  the  target 
population. 

b.  The  likely  utiUty  of  the  products 
(such  as  information,  materials, 
processes,  or  techniques)  that  will  result 
from  the  proposed  project,  including  the 
potential  for  their  being  used  effectively 
in  a  variety  of  other  settings. 

c.  The  importance  or  magnitude  of  the 
results  or  outcomes  likely  to  be  attained 
by  the  proposed  project,  especially 
improvements  in  employment, 
independent  living,  or  both,  as 
appropriate. 

(6)  Quality  of  the  project  design  (15 
points). 

The  Secretary  considers  the  quality  of 
the  design  of  the  proposed  project.  In 
determining  the  quality  of  the  design  of 
the  proposed  project,  the  Secretary 
considers  the  following  factors: 

a.  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
by  the  proposed  project  are  clearly 
specified  and  measurable. 

b.  The  extent  to  which  the  design  of 
the  proposed  project  is  appropriate  to, 
and  will  successfully  address,  the  needs 
of  the  target  population  or  other 
identified  needs. 

c.  The  extent  to  which  the  design  of 
the  proposed  project  reflects  up-to-date 
knowledge  from  research  and  effective 
practice. 

(7)  Quality  of  project  services  (10 

points). 

The  Secretary  considers  the  quality  of 
the  services  to  be  provided  by  the 
proposed  project.  In  determining  the 
quality  of  the  services  to  be  provided  by 
the  proposed  project,  the  Secretary 
considers  the  quality  and  sufficiency  of 


strategies  for  ensuring  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  traditionally  been 
imderrepresented  based  on  race,  color, 
national  origin,  gender,  age,  or 
disability.  In  addition,  the  Secretary 
considers  the  following  factors: 

a.  The  likely  impact  of  the  services  to 
be  provided  by  the  proposed  project  on 
the  intended  recipients  of  those 
services. 

b.  The  extent  to  which  the  services  to 
be  provided  by  the  proposed  project  are 
appropriate  to  the  needs  of  the  intended 
recipients  or  beneficiaries  of  those 
services. 

(8)  Quality  of  Project  Personnel  (5 

points). 

The  Secretary  considers  the  quality  of 
the  personnel  who  will  carry  out  the 
proposed  project.  In  determining  the 
"  quality  of  project  personnel,  the 
Secretary  considers  the  extent  to  which 
the  applicant  encourages  applications 
for  employment  bom  persons  who  are 
members  of  groups  that  have 
traditionally  been  imderrepresented 
based  on  race,  color,  national  origin, 
gender,  age.  or  disability.  In  addition, 
the  Secretary  considers  the  following 
factors: 

a.  The  qualifications,  including 
relevant  training  and  experience,  of  the 
project  director  or  principal 
investigator. 

b.  The  qualifications,  including 
relevant  training  and  experience,  of  key 
project  personnel. 

c.  The  qualifications,  including 
relevant  training  and  experience,  of 
project  consultants  or  subcontractors. 

(9)  Adequacy  of  resources  (5  points). 
The  Secretary  considers  the  adequacy 

of  resoiuces  for  the  proposed  project.  In 
determining  the  adequacy  of  resources 
for  the  proposed  project,  the  Secretary 
considers  the  following  factors: 

a.  The  adequacy  of  support,  including 
facilities,  equipment,  suppUes,  and 
other  resources,  from  the  applicant 
organization  or  the  lead  applicant 
organization. 

b.  The  extent  to  which  the  budget  is 
adequate  to  support  the  proposed 
project. 

(10)  Quality  of  the  management  plan 
(10  points). 

Tne  Secretary  considers  the  quality  of 
the  management  plan  for  the  proposed 
project.  In  determining  the  quality  of  the 
management  plan  for  the  proposed 
project,  the  Secretary  considers  the 
following  factors: 

a.  The  adequacy  of  the  management 
plan  to  achieve  the  objectives  of  the 
proposed  project  on  time  and  within 
budget,  including  cle:;rly  defined 
responsibilities,  time  lines,  and 
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milestones  for  accomplishing  project 
tasks. 

b.  The  extent  to  which  the  time 
commitments  of  the  project  director  and 
principal  investigator  and  other  key 
project  personnel  are  appropriate  and 
adequate  to  meet  the  objectives  of  the 
proposed  project. 

c.  How  the  applicant  will  ensure  that 
a  diversity  of  perspectives  are  brought  to 
bear  in  the  operation  of  the  proposed 
project,  including  those  of  parents, 
teachers,  the  business  community,  a 
variety  of  disciplinary  and  professional 
fields,  recipients  or  beneficiaries  of 
services,  or  others,  as  appropriate. 

(11)  Quality  of  the  project  evaluation 
(lOpoints) 

The  Secretary  considers  the  quality  of 
the  evaluation  to  be  conducted  of  the 
proposed  project.  In  determining  the 
quality  of  the  evaluation,  the  Secretary 
considers  the  following  factors: 

a.  The  extent  to  which  the  methods  of 
evaluation  are  thorough,  feasible,  and 
appropriate  to  the  goals,  objectives,  and 
outcomes  of  the  proposed  project. 

b.  The  extent  to  which  the  methods  of 
evaluation  include  the  use  of  objective 
performance  measures  that  are  clearly 
related  to  the  intended  outcomes  of  the 
project  and  will  produce  quantitative 
and  quaUtative  data  to  the  extent 
possible. 

c.  The  extent  to  which  the  methods  of 
evaluation  will  provide  performance 
feedback  and  permit  periodic 
assessment  of  progress  toward  achieving 
intended  outcomes. 
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Note:  Applicants  should  consider  the 
following  statutory  provision  when 
responding  to  this  criterion.  Under  20  U.S.C. 
7234  (1),  applicants  for  WEEA  hinds  are 
required  to  set  forth  policies  and  procedures 
that  will  ensure  a  comprehensive  evaluation 
of  the  grant  activities,  including  an 
evaluation  of  the  practices,  policies,  and 
materials  used  by  the  applicant  and  an 
evaluation  or  estimate  of  the  continued 
significance  of  the  work  of  the  project 
following  completion  of  the  award  period. 

Priority  for  Research  and  Development 
Grants 

Under  34  CFR  75.105(b)  and  (c),  the 
Secretary  gives  a  competitive  preference 
to  appUcations  that  meet  the  following 
priority  found  in  20  U.S.C.  Sec.  7235(b) 
by  awarding  bonus  points  depending  on 
the  extent  to  which  the  appUcant  meets 
the  priority: 

Projects  submitted  by  applicants  that 
have  not  received  assistance  under  the 
WEEA  Program  (5  points). 

Selection  Criteria  for  Research  and 
Development  Grants:  The  Secretary 
evaluates  applications  for  research  and 
development  grants  on  the  basis  of  the 
following  criteria.  The  maximimi 
possible  score  for  each  criterion  is 


indicated  in  parentheses  with  the 
criterion.  The  Secretary  awards  up  to 
100  points  for  all  of  the  criteria. 

(1)  Effectively  achieving  the  purposes 
of  WEEA  (20  points). 

Under  34  CFR  75.209  and  20  U.S.C. 
7235(a),  the  Secretary  reviews  each 
application  to  determine  how  well  the 
project  will  effectively  achieve  the 
purposes  of  the  WEEA  Program. 

Note:  Applicants  should  consider  the 
following  statutory  provisions  when 
responding  to  this  criterion.  Under  20  U.S.C. 
7232.  the  purpose  of  the  WEEA  program  is: 
(a)  to  promote  gender  equity  in  education  in 
the  United  States;  (b)  to  provide  financial 
assistance  to  enable  educational  agencies  and 
institutions  to  meet  the  requirements  of  title 
IX  of  the  Educational  Amendments  of  1972; 
and  (c)  to  promote  equity  in  education  for 
women  and  girls  who  suffer  from  multiple 
forms  of  discrimination  based  on  sex.  race, 
ethnic  origin,  limited-English  proficiency, 
disability,  or  age. 

(2)  Addressing  multiple 
discrimination  (5  points) 

Under  34  CFR  75.209  and  20  U.S.C. 
7235(a)(2)(A),  the  Secretary  reviews 
each  application  to  determine  the 
quality  of  the  applicant's  plan  for 
addressing  the  needs  of  women  and 
girls  of  color  and  women  and  girls  with 
disabilities. 

(3)  Need  for  project  (10  points). 
The  Secretary  considers  the  need  for 

the  proposed  project.  In  determining  the 
need  for  the  proposed  project,  the 
Secretary  considers  the  following 
factors: 

a.  The  magnitude  or  severity  of  the 
problem  to  be  addressed  by  the 
proposed  project. 

b.  The  extent  to  which  specific  gaps 
or  weaknesses  in  services, 
infi-astructure,  or  opportunities  have 
been  identified  and  will  be  addressed  by 
the  proposed  project,  including  the 
nature  and  magnitude  of  those  gaps  or 
weaknesses. 

(4)  Significance  (10  points) 

The  Secretary  considers  the 
significance  of  the  proposed  project.  In 
determining  the  significance  of  the 
proposed  project,  the  Secretary 
considers  the  following  factors: 

a.  The  national  significance  of  the 
proposed  project. 

b.  The  potential  contribution  of  the 
proposed  project  to  increased 
knowledge  or  understanding  of 
educational  problems,  issues,  or 
effective  strategies. 

c.  The  importance  or  magnitude  of  the 
results  or  outcomes  likely  to  be  attained 
by  the  proposed  project,  especially 
improvements  in  teaching  and  student 
achievement. 

(5)  Quality  of  the  project  design  (20 
points). 


The  Secretary  considers  the  quality  x)f 
the  design  of  the  proposed  project.  In 
determining  the  quality  of  the  design  of 
the  proposed  project,  the  Secretary 
considers  the  following  factors: 

a.  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
by  the  proposed  project  are  clearly 
sjjecified  and  measurable. 

b.  The  extent  to  which  the  design  of 
the  proposed  project  is  appropriate  to. 
and  will  successfully  address,  the  needs 
of  the  target  population  or  other 
identified  needs. 

c.  The  extent  to  which  the  design  of 
the  proposed  project  reflects  up-to-date 
knowledge  from  research  and  effective 
practice. 

d.  The  quahty  of  methodology  to  be 
employed  in  the  proposed  project. 

(6)  Quality  of  Project  Personnel  (10 
points). 

The  Secretary  considers  the  quality  of 
the  personnel  who  will  carry  out  the 
proposed  project.  In  determining  the 
quaUty  of  project  personnel,  the 
Secretary  considers  the  extent  to  which 
the  applicant  encourages  applications 
for  employment  fit)m  persons  who  are 
members  of  groups  that  have 
traditionally  been  imderrepresented 
based  on  race,  color,  national  origin, 
gender,  age.  or  disabiUty.  In  addition, 
the  Secretary  considers  the  following 
factors: 

a.  The  qualifications,  including 
relevant  training  and  experience,  of  the 
project  director  or  principal 
investigator. 

b.  The  qualifications,  including 
relevant  training  and  experience,  of  key 
project  personnel. 

c.  The  qualifications,  including 
relevant  training  and  experience,  of 
project  consultants  or  subcontractors. 

(7)  Adequacy  of  resources  (5  points). 
The  Secretary  considers  the  adequacy 

of  resources  for  the  proposed  project.  In 
determining  the  adequacy  of  resources 
for  the  proposed  project,  the  Secretary 
considers  the  following  factors: 

a-  [The  adequacy  of  support,  including 
facilities,  equipment,  supplies,  and 
other  resources,  fi^m  the  applicant 
organization  or  the  lead  applicant 
organization. 

b.  The  extent  to  which  Jhe  budget  is 
adequate  to  support  the  proposed 
project. 

(8)  Quality  of  the  management  plan 
(lOpoints). 

The  Secretary  considers  the  quality  of 
the  management  plan  for  the  proposed 
project.  In  determining  the  quaUty  of  the 
management  plan  for  the  proposed 
project,  the  Secretary  considers  the 
following  factors: 

a.  The  adequacy  of  the  management 
plan  to  achieve  the  objectives  of  the 
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proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities,  time  lines,  and 
milestones  for  accomplishing  project 
tasks. 

b.  The  extent  to  which  the  time 
commitments  of  the  project  director  and 
principal  investigator  and  other  key 
project  personnel  are  appropriate  and 
adequate  to  meet  the  objectives  of  the 
proposed  project. 

c.  How  the  applicant  will  ensure  that 
a  diversity  of  perspectives  are  brought  to 
bear  in  the  operation  of  the  proposed 
project,  including  those  of  parents, 
teachers,  the  business  community,  a 
variety  of  disciplinary  and  professional 
fields,  recipients  or  beneficiaries  of 
services,  or  others,  as  appropriate. 

(9)  Quality  of  the  project  evaluation 
(10  points). 

The  Secretary  considers  the  quality  of 
the  evaluation  to  be  conducted  of  the 
proposed  project.  In  determining  the 
quality  of  the  evaluation,  the  Secretary 
considers  the  following  factors: 

a.  The  extent  to  which  the  methods  of 
evaluation  are  thorough,  feasible,  and 
appropriate  to  the  goals,  objectives,  and 
outcomes  of  the  proposed  project. 

b.  The  extent  to  which  the  methods  of 
evaluation  include  the  use  of  objective 
performance  measures  that  are  clearly 
related  to  the  intended  outcomes  of  the 
project  and  will  produce  quantitative 


and  qualitative  data  to  the  extent 
possible. 

c.  The  extent  to  which  the  methods  of 
evaluation  wrill  provide  performance 
feedback  and  permit  periodic 
assessment  of  progress  toward  achieving 
intended  outcomes. 

Note:  Applicants  should  consider  the 
following  statutory  provision  when 
responding  to  this  criterion.  Under  20  U.S.C. 
7234  (1),  applicants  for  WEEA  funds  are 
required  to  set  forth  policies  and  procedures 
that  will  ensure  a  comprehensive  evaluation 
of  the  grant  activities,  including  an 
evaluation  of  the  practices,  policies,  and 
materials  used  by  the  applicant  and  an 
evaluation  or  estimate  of  the  continued 
significance  of  the  work  of  the  project 
following  completion  of  the  award  period. 

FOR  APPUCATIONS  OR 
INFORMATION  CONTACT:  Madeline 
Baggett,  U.S.  Department  of  Education, 
400  Maryland  Avenue  S.W.,  Room 
3E228,  Washington,  D.C.  20202-6140. 
Telephone  (202)  260-2502.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p  m.,  Eastern  time,  Monday  through 
Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 


Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternate  format,  also,  by 
contacting  that  person.  However,  the 
Department  is  not  able  to  reproduce  in 
an  alternate  format  the  standard  forms 
included  in  the  appUcation  package. 

Note:  The  official  application  noUce  for  a 
discretionary  grant  competiti  m  is  the  notice 
published  in  the  Federal  Register. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  dociunent,  as 
well  as  all  other  Department  of 
Education  documents  pubUshed  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites:  http://ocfo.ed.gov/fedreg.htm  or 
http://www.ed.gov/news.html.  To  use 
the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
previous  sites.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  office  toll  free  at 
1-888-293-6498. 

Program  Authority:  20  U.S.C.  7231-7238. 

Dated:  December  15, 1998. 
Gerald  N.  Tirozzi. 

Assistant  Secretary  for  Elementary  and 
Secondary  Education. 
(PR  Doc.  98-33793  Filed  12-21-98;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.  84.303A] 

Technology  Innovation  Challenge 
Grants;  Notice  Inviting  Applications  for 
New  Awards  for  Fiscal  Year  (FY)  1999 

Purpose  of  Program:  The  Technology 
Innovation  Challenge  Grant  Program 
provides  grants  to  consortia  that  are 
working  to  improve  and  expand  new 
applications  of  technology  to  strengthen 
school  reform  efforts,  improve  student 
achievement,  and  provide  for  sustained 
professional  development  of  teachers, 
administrators,  and  school  library  media 
personnel. 

Eligible  Applicants:  Only  consortia 
may  receive  grants  under  Uiis  program. 
A  consortium  must  include  at  least  one 
local  educational  agency  (L£A)  with  a 
high  percentage  or  niunber  of  children 
Uving  below  the  poverty  line.  A 
consortiimi  may  also  include  other 
LEAs,  private  schools.  State  educational 
agencies,  institutions  of  higher 
education,  businesses,  academic  content 
experts,  software  designers,  museiuns, 
libraries,  and  other  appropriate  entities. 

Note:  In  each  consortium  a  participating 
LEA  shall  submit  the  application  on  behalf 
of  the  consortium  and  serve  as  a  fiscal  agent 
for  the  grant. 

Applications  Available:  January  12, 
1999.  -^ 

Deadline  for  Receipt  of  Applications: 
March  12, 1999. 

Note:  All  applications  must  be  received  on 
or  before  the  deadline  date  unless  one  of  the 
mailing  conditions  noted  in  the  notice  of 
final  selection  criteria,  selection  procedures, 
and  application  procedures  for  Technology 
Innovation  Challenge  Grants  published  in  the 
Federal  Register  on  May  12, 1997  (62  FR 
26175)  applies.  This  requirement  takes 
exception  to  the  Education  Department 
General  Administrative  Regulations 
(EDGAR),  34  CFR  75.102.  In  accordance  with 
the  Administrative  Procedure  Act  (5  U.S.C. 
553),  it  is  the  practice  of  the  Secretary  to  offer 
interested  parties  the  opportunity  to 
comment  on  proposed  regulations.  However, 
this  amendment  to  EDGAR  makes  procedural 
changes  only  and  does  not  establish  new 
substantive  policy.  Therefore,  under  5  U.S.C. 
553(b)(A),  proposed  rulemaking  is  not 
required. 

Deadline  for  Intergovernmental 
Review:  May  12, 1999. 

Estimated  Available  Funds: 
$22,000,000. 

Estimated  Range  of  Awards: 
$50O,0OO-$2,0OO,0O0  per  year. 

Estimated  Average  Size  of  Awards: 
$1,000,000  per  year. 

Maximum  Award:  The  Secretary  will 
not  consider  an  application  that 
proposes  a  budget  exceeding  $2,000,000 
for  any  one  of  the  12-month  budget 
periods. 


Estimated  Number  of  Awards:  22. 

Project  Period:  5  years.  Please  note 
that  all  applicants  for  multi-year  awards 
are  required  to  provide  detailed  budget 
information  for  the  total  grant  period 
requested.  The  Department  will 
negotiate  at  the  time  of  the  initial  award 
the  funding  levels  for  each  year  of  the 
grant  award. 

Note:  The  Department  of  Education  is  not 
bound  by  any  estimates  in  this  notice. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77.  79,  80,  81,  82, 
85,  and  86,  and  (b)  the  regulations  in  34 
CFR  part  299. 


Other  Requirements 

In  prior  fiscal  years,  applications  for 
awards  under  this  program  were 
evaluated  and  selected  in  accordance 
with  procedures  established  in  the 
notice  of  final  selection  criteria, 
selection  procedures,  and  application 
procedures  for  Technology  Iimovation 
Challenge  Grants  published  in  the 
Federal  Register  on  May  12,  1997  (62 
FR  26175).  This  year,  however,  these 
procedures  for  "evaluation  and 
selection  of  applications"  will  not  apply 
to  this  program.  Instead,  the  Department 
will,  except  as  indicated  alxive,  follow 
the  procedures  in  34  CFR  part  75. 

Selection  Criteria 

The  Secretary  uses  two  of  the 
selection  criteria  in  the  notice  of  final 
selection  criteria,  selection  procedures, 
and  applications  procedures  published 
in  the  Federal  R^pster  on  May  12, 1997 
(62  FR  26176)  and  other  selection 
criteria  in  34  CFR  75.210  to  evaluate 
applications  for  new  grants  imder  this 
program.  Under  75.201  (a)  and  (b),  the 
Secretary  announces  in  the  appUcation 
paclu^e  the  selection  criteria  selected 
for  this  competition  and  the  maximum 
weight  assigned  to  each  criterion. 

SUPPLEMENTARY  INFORMATKW:  The 
Technology  Iimovation  Challenge  Grant 
Program  is  authorized  imder  Title  III, 
section  3136,  of  the  Elementary  and 
Secondary  Education  Act  of  1965,  as 
amended  (20  U.S.C.  6846).  The  statute 
authorizes  the  use  of  funds  for  activities 
similar  to  the  following  activities: 

(a)  Developing,  adapting,  or 
expanding  existing  and  new 
applications  of  technology  to  support 
the  schools  reform  efi'ort. 

(b)  Providing  ongoing  professional 
development  in  the  integration  of 
quality  educational  technologies  into 
school  curriculum  and  long-term 
planning  for  implementing  educational 
technologies. 


(c)  Fimding  projects  of  sufficient  size 
and  scope  to  improve  student  learning 
and,  as  appropriate,  support 
professional  development,  and  provide 
administrative  support. 

(d)  Acquiring  connectivity  linkages, 
resources,  and  services,  including  the 
acquisition  of  hardware  and  software, 
for  use  by  teachers,  students,  and  school 
library  media  personnel  in  the 
classroom  or  in  school  library  media 
centers,  in  order  to  improve  student 
learning  by  supporting  the  instructional 
program  offered  and  to  ensiue  that 
students  in  schools  will  have 
meaningful  access  on  a  regular  basis  to 
such  liidca^s,  resources,  and  services. 

(e)  Acquiring  connectivity  with  wide 
area  networks  for  purposes  of  accessing 
information  and  educational 
programming  sources,  particularly  with 
institutions  of  higher  education  and 
public  libraries. 

(f)  Providing  educational  services  for 
adults  and  families. 

Note:  Section  14503  of  the  Elementary  and 
Secondary  Education  Act  of  1965,  as 
amended  (20  U.S.C.  8893),  is  applicable  to 
the  Technology  Innovation  Challenge  Grant 
Program.  Section  14503  requires  that  an  LEA, 
SEA,  or  educational  service  agency  receiving 
financial  assistance  under  this  program  must 
provide  private  school  children  and  teachers, 
on  an  equitable  basis,  special  educational 
services  or  other  program  benefits  under  this 
program.  The  section  further  requires  SEAs, 
LEAs,  and  educational  service  agencies  to 
consult  with  private  school  officials  during 
the  design  and  development  of  the 
Technology  Innovation  Challenge  Grant 
proiects.  Each  application  must  describe  the 
ways  in  which  the  proposed  project  will 
address  the  needs  of  private  school  children 
and  teachers. 

For  Applications  or  Information 
Contact:  For  applications,  telephone 
1-800-USA-LEARN  (1-800-872-5327) 
or  fax  requests  to  (202)  208-4042.  The 
application  package  is  also  available 
from  the  Technology  Iimovation 
Challenge  Gra.»^t  web  site  at:  http:// 
www.ed.gov/Technology/chalgmt.html. 
For  information  contact  Elizabeth  Payer, 
Technology  Innovation  Challenge 
Grants,  U.S.  Department  of  Education, 
Washington,  DC  20208-5544. 
Telephone:  (202)  208-3882.  E- 

mail address  is:  elizabeth — 

payei^ed.gov.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  S«^ce  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  identified 
in  this  notice. 
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Individuals  with  disabilities  may 
obtain  a  copy  of  theapplication  package 
in  an  alternate  format,  also,  by 
contacting  that  person.  However,  the 
Department  is  not  able  to  reproduce  in 
an  alternate  format  the  standard  forms 
included  in  the  application  package. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  via  the  Internet 
at  either  of  the  following  sites: 


http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
previous  sites.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  Office  at  (202) 
512-1530  or,  toll  free,  at  1-888-293- 
6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department. 


Telephone:  (202)  219-1511  or,  toll 
free,  1-800-222-4922.  The  documents 
are  located  imder  Option  G — Files' 
Announcements,  Bulletins  and  Press 
Releases. 


Nolr.  Tlie  official  version  of  •  document  it 
the  dooiment  published  in  the  Federal 
Register.  Program  Authority:  20  U.S.C  6S46. 

Dated:  December  17, 1998. 
C  Kent  McGuire. 

Auistant  Secretary  for  Educational  Reaearch 
and  Improvement. 
(FR  Doc  98-33828  Filed  12-21-98;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4405-N-01] 

Fair  Housing  Enforcement- 
Occupancy  Standards;  Notice  of 
Statement  of  Policy 

Note:  This  document,  FR  Doc.  98-33568, 
was  originally  published  on  December  18, 
1998  at  63  FR  70256-70257.  It  is  being 
republished  to  reproduce  the  camera  copy  of 
the  appendix  himished  by  the  agency. 

agency:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity,  HUD. 

action:  Notice  of  Statement  of  Policy. 

summary:  This  statement  of  policy 
advises  the  public  of  the  factors  that 
HUD  will  consider  when  evaluating  a 
housing  provider's  occupancy  policies 
to  determine  whether  actions  under  the 
prov.  der's  policies  may  constitute 
discriminatory  conduct  under  the  Fair 
Housing  Act  on  the  basis  of  familial 
status  (die  presence  of  children  in  a 
family).  Publication  of  this  notice  meets 
the  requirements  of  the  Quality  Housing 
and  Work  Responsibility  Act  of  1998. 

DATES:  Effective  date:  December  18, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Sara 
Pratt,  Director,  Office  of  Investigations, 
Office  of  Fair  Housing  and  Equal 
Opportunity,  Room  5204,  451  Seventh 
Street,  SW,  Washington,  DC  20410. 
telephone  (202)  708-2290  (not  a  toll-hee 
number).  For  hearing-  and  speech- 
impaired  persons,  this  telephone 
number  may  be  accessed  via  TTY  (text 
telephone)  by  calling  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339  (toll-free). 


SUPPLEMENTARY  INFORMATION: 
Statutory  and  Regulatory  Background 

Section  589  of  the  Quality  Housing 
and  Work  Responsibility  Act  of  1998 
(Pub.  L.  105-276, 112  Stat.  2461, 
approved  October  21, 1998,  "QHWRA") 
requires  HUD  to  publish  a  notice  in  the 
Federal  Register  that  advises  the  pubUc 
of  the  occupancy  standards  that  HUD 
uses  for  enforcement  purposes  imder 
the  Fair  Housing  Act  (42  U.S.C.  3601- 
3619).  Section  589  requires  HUD  to 
publish  this  notice  within  60  days  of 
enactment  of  the  QHWRA,  and  states 
that  the  notice  will  be  effective  upon 
pubUcation.  Specifically,  section  589 
states,  in  relevant  part,  that: 

(T)he  specific  and  unmodified  standards 
provided  in  the  March  20, 1991, 
Memorandiun  from  the  General  Counsel  of 
[HUD]  to  all  Regional  Counsel  shall  be  the 
policy  of  (HUD]  with  respect  to  complaints 
of  discrimination  under  the  Fair  Housing  Act 
*  *  *  on  the  basis  of  iiamilial  status  which 
involve  an  occupancy  standard  established 
by  a  housing  provider. 

The  Fair  Housing  Act  prohibits 
discrimination  in  any  aspect  of  the  sale, 
rental,  financing  or  advertising  of 
dwellings  on  the  basis  of  race,  color, 
religion,  national  origin,  sex  or  familial 
status  (the  presence  of  children  in  the 
family).  The  Fair  Housing  Act  also 
provides  that  nothing  in  the  Act  "limits 
the  applicability  of  any  reasonable  local. 
State  or  Federal  restrictions  regarding 
the  maximum  number  of  occupants 
permitted  to  occupy  a  dwelling."  The 
Fair  Housing  Act  gave  HUD 
responsibility  for  implementation  and 
enforcement  of  the  Act's  requirements. 
The  Fair  Housing  Act  authorizes  HUD  to 
receive  complaints  alleging 
discrimination  in  violation  of  the  Act,  to 


investigate  these  complaints,  and  to 
engage  in  efforts  to  resolve  informally 
matters  raised  in  the  complaint.  In  cases 
where  the  complaint  is  not  resolved,  the 
Fair  Housing  Act  authorizes  HUD  to 
make  a  determination  of  whether  or  not 
there  is  reasonable  cause  to  believe  that 
discrimination  has  occurred.  HUD's 
regulations,  implementing  the  Fair 
Housing  Act  (42  U.S.C.  3614)  are  foimd 
in  24  CFR  part  100. 

In  1991,  HUD's  General  Counsel, 
Frank  Keating,  determined  that  some 
confusion  existed  because  of  the 
absence  of  more  detailed  guidance 
regarding  what  occupancy  restrictions 
are  reasonable  imder  the  Act.  To 
address  this  confusion,  General  Counsel 
Keating  issued  internal  guidance  to 
HUD  Regional  Counsel  on  factors  that 
they  should  consider  when  examining 
complaints  filed  with  HUD  under  the 
Fair  Housing  Act,  to  determine  whether 
or  not  there  is  reasonable  cause  to 
believe  discrimination  has  occurred. 

This  Notice 

Through  this  notice  HUD  implements 
section  589  of  the  QHWRA  by  adopting 
as  its  policy  on  occupancy  standanis, 
for  purposes  of  enforcement  actions 
under  the  Fair  Housing  Act,  the 
standards  provided  in  the  Memorandimi 
of  General  Counsel  Frank  Keating  to 
Regional  Counsel  dated  March  20, 1991, 
attached  as  Appendix  A. 

Authority:  42  U.S.C.  3535(d).  112  Stat 
2461. 

Dated:  December  14, 1998. 

Eva  M.  Plaza. 

Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity. 

BILUNQ  CODE  4210-2S-P 
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APPENDIX  A 


March  20,    1991 


OFFICE  OF  GENERAL  COUNSEL 


MEMORANDUM  FOR:      All  Regional  Counsel 
FROM:  Xprank  Keating,   G 


\ 


SUBJECT:   Fair  Housing  Enforcement  Policy:   Occupancy  Cases 

On  February  21,  1991,  I  issued  a  memorandum  designed  to 
facilitate  your  review  of  cases  involving  occupancy  policies 
under  the  Fair  Housing  Act.   The  memoramdum  was  based  on  my 
review  of  a  signif  iceuit  number  of  such  cases  and  was  intended  to 
constitute  internal  guidance  to  be  used  by  Regional  Counsel  in 
reviewing  cases  involving  occupancy  restrictions.   It  was  not 
intended  to  create  a  definitive  test  for  whether  a  landlord  or 
meuiager  would  be  liable  in  a  particular  case,  nor  was  it  intended 
to  estaJslish  occupancy  policies  or  requirements  for  any 
particular  type  of  housing. 

However,  in  discussions  within  the  Department,  cmd  with  the 
Department  of  Justice  and  the  public,  it  is  clear  that  the 
February  21  memoramdum  lias  resulted  in  a  significant 
misunderstanding  of  the  Department's  position  on  the  question 
of  occupancy  policies  which  would  be  reasonaOsle  under  the  Fair 
Housing  Act.   In  this  respect,  many  people  mistakenly  viewed  the 
February  21  memorandum  as  indicating  that  the  Department  was 
estadblishing  an   occupancy  policy  which  it  would  consider 
reasonable  in  cuiy  fair  housing  case,  rather  thcui  providing 
guidance  to  Regional  Counsel  on  the  evaluation  of  evidence  in 
familial  status  cases  which  involve  the  use  of  an  occupancy 
policy  adopted  by  a  housing  provider. 


For  exanqple,  there  is  a  HUD  HeUidbook  provision  regarding 
the  size  of  the  unit  needed  for  public  housing  tenants.  Sss. 
Handbook  7465.1  REV-2,  Public  Housing  Occupancy  Hcmdbook: 
Admission,  revised  section  5-1  (issued  February  12,  1991) .   While 
that  Handbook  provision  states  that  HUD  does  not  specify  the 
number  of  persons  who  may  live  in  piiblic  housing  units  of  various 
sizes,  it  provides  guidance  about  the  factors  public  housing 
agencies  may  consider  in  establishing  reasonad^le  occupaincy 
policies.   Neither  this  memorandum  nor  the  memorandxjm  of  February 
21,  1991  overrides  the  guidance  that  Handbook  provides  edsout 
program  requirements. 
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As  you  know,  assuring  Fair  Housing  for  all  is  one  of 
Secretary  Kemp's  top  priorities.   Prompt  and  vigorous  enforcement 
of  all  the  provisions  of  the  Fair  Housing  Act,  including  the 
protections  in  the  Act  for  families  with  children,,  is  a  critical 
responsibility  of  mine  and  every  person  in  the  Office  of  General 
Counsel.   I  e3q>ect  Headquarters  and  Regional  Office  staff  to 
continue  their  vigilant  efforts  to  proceed  to  formal  enforcement 
in  all  cases  in  which  there  is  reasonable  cause  to  believe  that  a 
discriminatory  housing  practice  under  the  Act  has  occurred  or  is 
about  to  occur.  This  is  particularly  important  in  cases  where 
occupancy  restrictions  are  used  to  exclude  families  with  children 
or  to  unreasonably  limit  the  ability  of  families  with  children  to 
obtain  housing. 

In  order  to  assure  that  the  Department's  position  in  the 
area  of  occupancy  policies  is  fully  understood,  I  believe  that  it 
is  imperative  to  articulate  more  fully  the  Department's  position 
on  reasonable  occupeuacy  policies  and  to  describe  the  approach 
that  the  Department  takes  in  its  review  of  occupancy  cases. 

Specifically,  the  Department  believes  that  an  occupancy 
policy  of  two  persons  in  a  bedroom,  as  a  general  rule,  is 
reasonable  under  the  Fair  Housing  Act.  The  Department  of  Justice 
has  advised  us  that  this  is  the  general  policy  it  has 
incorporated  in  consent  decrees  and  proposed  orders,  and  such  a 
general  policy  also  is  consistent  with  the  guidance  provided  to 
housing  providers  in  the  HUD  handbook  referenced  above.  However, 
the  reasonableness  of  any  occupeuicy  policy  is  rebut tedale,  emd 
neither  the  February  21  memorandum  nor  this  memorandum  inplies 
that  the  Department  will  determine  con^lieuice  with  the  Fair 
Housing  Act  based  solely  on  the  number  of  people  permitted  in 
each  bedroom.   Indeed,  as  we  stated  in  the  final  rule 
iir5)lementing  the  Fair  Housing  Amendments  Act  of  1988,  the 
Department's  position  is  as  follows: 

[T]here  is  nothing  in  the  legislative  history  which 
indicates  any  intent  on  the  part  of  Congress  to  provide 
for  the  development  of  a  national  occupancy  code.  .  .  . 

On  the  other  hand,  there  is  no  basis  to  conclude  that 
Congress  intended  that  an  owner  or  manager  of  dwellings 
would  be  unable  to  restrict  the  number  of  occupeuits  who 
could  reside  in  a  dwelling.   Thus,  the  Department  believes 
that  in  appropriate  circumstamces,  owners  and  managers  may 
develop  and  inclement  reasonaUDle  occupancy  requirements 
based  on  factors  such  as  the  number  and  size  of  sleeping 
areas  or  bedrooms  emd  the  overaai  size  of  the  dwelling  unit. 
In  this  regard,  it  must  be  rioted  that,  in  connection  with  a* 
conplaint  alleging  discrimination  on  the  basis  of  familial 
status,  the  Department  will  carefully  examine  any  such 
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nongovernmental  restriction  to  determine  whether  it  operates 
unreasonably  to  limit  or  exclude  families  with  children. 

24  C.F.R.  Chapter  1,   Subchapter  A.  ;^pendix  I  at  566-67  (1990). 

Thus,  in  reviewing  occupancy  cases,  HUD  will  consider  the 
size  eind  number  of  bedrooms  and  other  special  circumstamces .  The 
following  principles  and  hypothetical  exan5)les  should  assist  you 
in  determining  whether  the  size  of  the  bedrooms  or  special 
circumstances  would  make  an  occupancy  policy  unreasonable. 

Size  of  bedrooms  and  unit 

Consider  two  theoretical  situations  in  which  a  housing 
provider  refused  to  permit  a  family  of  five  to  rent  a  two-bedroom 
dwelling  based  on  a  "two  people  per  bedroom*  policy.  In  the 
first,  the  conqplainauats  are  a  family  of  five  who  applied  to  rent 
an  apartment  with  two  large  bedrooms  and  spacious  living  areas. 
In  the  second,  the  complainants  are  a  family  of  five  who  applied 
to  rent  a  mobile  home  space  on  which  they  planned  to  live  in  a 
small  two-bedroom  mobile  home.  Depending  on  the  other  facts, 
issuance  of  a  charge  might  be  warranted  in  the  first  situation, 
but  not  in  the  second. 

The  size  of  the  bedrooms  also  can  be  a  factor  suggesting 
that  a  determination  of  no  reasonable  cause  is  appropriate.   For 
exan5)le,  if  a  mobile  home  is  advertised  as  a  "two-bedroom"  home, 
but  one  bedroom  is  extremely  small,  depending  on  all  the  facts, 
it  could  be  reasonable  for  the  park  manager  to  limit  occupancy  of 
the  home  to  two  people. 

Age  of  children 

The  following  hypotheticals  involving  two  housing  providers 
who  refused  to  permit  three  people  to  share  a  bedroom  illustrate 
this  principle.   In  the  first,  the  complainants  are  two  adult 
parents  who  applied  to  rent  a  one -bedroom  apartment  with  their 
infant  child,  and  both  the  bedroom  and  the  apartment  were  large. 
In  the  second,  the  conqplaineuits  are  a  family  of  two  adult  parents 
and  one  teenager  who  applied  to  rent  a  one-bedroom  apartment. 
Depending  on  the  other  facts,  issuance  of  a  charge  might  be 
warreinted  in  the  first  hypothetical,  but  not  in  the  second. 

Configuration  of  unit 

The  following  imaginary  situations  illustrate  special 
circumstances  involving  unit  configuration.  Two  condominium 
associations  each  reject  a  purchase  by  a  family  of  two  adults  and 
three  children  based  on  a  rule  limiting  sales  to  buyers  who 
satisfy  a  "two  people  per  bedroom"  occupancy  policy.  The  first 
association  manages  a  building  in  which  the  family  of  the  five  sought 
to  purchase  a  unit  consisting  of  two  bedrooms  plus  a  den  or 
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Study.  The  second  manages  a  building  in  which  the  family  of  five 
sought  to  purchase  a  two-bedroom  unit  which  did  not  have  a  study 
or  den.  Depending  on  the  other  facts,  a  charge  might  be 
warranted  in  the  first  situation,  but  not  in  the  second. 

Other  Physical  limitations  of  houaina 

In  addition  to  physical  considerations  such  as  the  size  of 
each  bedroom  and  the  overall  size  and  configuration  of  the 
dwelling,  the  Department  will  consider  limiting  factors 
identified  by  housing  providers,  such  as  the  capacity  of  the 
septic,  sewer,  or  other  building  systems. 

State  and  local  law 

If  a  dwelling  is  governed  by  State  or  local  governmental 
occupancy  requirements,  euid  the  housing  provider's  occupamcy 
policies  reflect  those  requirements,  HUD  would  consider  the 
governmental  requirements  as  a  special  circumstance  tending  to 
indicate  that  the  housing  provider's  occupancy  policies  are 
reasonable. 

Other  relevant  factors 

Other  relevant  factors  supporting  a  reasonable  cause 
recommendation  based  on  the  conclusion  that  the  occupemcy 
policies  are  pretextual  would  include  evidence  that  the  housing 
provider  has:   (1)  made  discriminatory  statements;  (2)  adopted 
discriminatory  rules  governing  the  use  of  common  facilities; 
(3)  taken  other  steps  to  discourage  families  with  children  from 
living  in  its  housing;  or  (4)  enforced  its  occupeoicy  policies 
only  against  families  with  children.   For  example,  the  fact  that 
a  development  was  previously  marketed  as  an  "adults  only" 
development  would  militate  in  favor  of  issuing  a  charge.   This  is 
an  especially  strong  factor  if  there  is  other  evidence  suggesting 
that  the  occupancy  policies  are  a  pretext  for  excluding  families 
with  children. 

An  occupancy  policy  which  limits  the  ntomber  of  children  per 
unit  is  less  likely  to  be  reasonable  than  one  which  limits  the 
number  of  people  per  unit. 

Special  circumstances  also  may  be  found  where  the  housing 
provider  limits  the  total  number  of  dwellings  he  or  she  is 
willing  to  rent  to  families  with  children.   For  example,  assume  a 
landlord  owns  a  building  of  two-bedroom  units,  in  which  a  policy 
of  four  people  per  unit  is  reasonable.   If  the  landlord  adopts  a 
four  person  per  unit  policy,  but  refuses  to  rent  to  a  family  of 
two  adults  and  two  children  because  twenty  of  the  thirty  units 
already  are  occupied  by  families  with  children,  a  reasonable 
cause  recommendation  would  be  warranted. 


If  your  review  of  the  evidence  indicates  that  these  or  other 
special  circumstances  are  present,  making  application  of  a  "two 
people  per  bedroom"  policy  unreasonably  restrictive,  you  should 
prepare  a  reasonable  cause  determination.   The  Executive  Summary 
should  explain  the  special  circumstances  which  support  your 
recommendation. 

I  ni  Doc.  98-33568  Filed  12-17-98;  8:45  ami 
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70004. 
70321, 
70637. 

66425. 
66981, 
58174. 
69179, 
70324. 
70328. 


91 

95 

97 66425. 


66427. 
69546, 


121 

141 

Proposod  Rulos: 

23 

25 

33 

39 66500. 

67631.67633. 
68707,  68708, 
70068.  70069. 


66422. 
66741, 
66751, 
67769. 
68167. 
68669. 
69999. 
70005. 
70322. 
70639, 

70641 
66235, 
66982, 
68391, 
69185, 
70325. 
70330. 

70331 
.68175 
.70643 
69544. 

69548 
.68175 
.68175 


71 


.66502. 


68636 

..68211.68636 

68636 

66078,  67629. 
67813.  68705. 
69569,69571, 
70352.  70698. 
70700 
67014.  67016, 


67017.  67816.  69230,  69231, 
69574 

91 67544 

93 67544 

121 67544 

135 67544 

16CFR 

235 70332 

243 70333 

305 66428 

1500 ;.70647,  70648 

1700 66001 

PropoMdRulM: 

423 69232 

1212 69030 

17CFR 

10 68829 

140 „ 68175 

240 70843 

249 70843 

Proposod  RutoK 

200 67174,  67331,  69136 

202 67174 

210 67174 

228 67174 

229 671 74,  67331 

230 67174,  67331.  69136 

232 67174.  67331.  69236 

239 67174.  67331.  69136 

240 67174.69136 

249 67174.69136 

260 69136 

270 69236 

274 69236 

18CFR 

1 1 66003 

35 66011 

Proposed  RutaK 

2 66772 

157 66772 

284 66772 

375 66772 

380 66772 

381 66772 

385 66772 

21  CFR 

5 70650 

172 66013,66014 

1 76 69550 

178 68391 

201 66632.  66378,  67399 

208 66378 

312 „ 66632,  68676 

314 66632.66378 

343 66015 

520 70334 

522 66431,  68182,  68183 

524 68183 

556 68183 

558 66432,  66018,  70335 

601 66632,  66378 

610 66378 

Proposed  Rules: 

10 69575 

14 69575 

16 69575 

120 69579 

207 68212 

312 ...68710 

334 6781 7 

807 68212 

1271 68212 


22  CFR 

42 68393 

503 67576 

Proposed  Rules: 

706 68213 

713 6821 3 


23  CFR 

658 


.70650 


25  CFR 

Proposed  Rules: 
Ch.  I 


.69580 


26  CFR 

1 66433,  67577.  68184. 

68188.  68678.  69551.  69554. 
70009.  70335,  70339 

25 68188 

31 70335 

301 68995,70012 

602 68188,  68678,  69554, 

70009,  70339 
Propossd  Ruiss: 
1 66503,  67634.  69581. 

69584,  70071,  70354,  70356, 
70357 

20 69248,70701 

25 70701 

35 70071 

49 69585 

301 69031,70701 

28  CFR 

545 67566 

571 69386 

Proposed  Rules: 

16 68217 

29  CFR 

44 70260 

1910 66018.66238 

1915 66238 

1917 66238 

1918 66238 

1926 66238 

4007 68684 

4044 68998 

Proposed  Rules: 

2520 68370 

30  CFR 

202 70845 

240 70845 

242 70845 

249 70845 

602 ; 66760 

701 70580 

724 70580 

773 70580 

774 70580 

778 70580 

842 70580 

843 70580 

846 70580 

901 66983 

935 66987 

944 66989 

Proposed  Rules: 

913 68218 

926 66079 

931 66772,  66774 

948 68221 

950 70080 


31  CFR 

285 67754 

357 69191 

32  CFR 

270 68194 

286... 67724 

888g 68685 

33  CFR 

100 67401,  68999,  70015, 

70653 

117 67402,  68685,  69000, 

699191,  69193,  69556, 
70018.  70661 

165 68686.  70015 

334 68140 

Proposed  Rules: 

165 70707 

36  CFR 

1152 70341 

1202 70342 

Proposed  Rules; 

13 68666 

59 67635 

1 1 90 70359 

1 191 70359 

37  CFR 

1 66040,  67578 

201 _ 66041 

253 66042 

Propossd  Rules: 

201 69251 

251 70080 


38  CFR 

21 


.67778 


39  CFR 

20 66043 

491 „ 67403 

952 66049 

953 „ 66049 

954 66049 

955 66049 

956 66049 

957 66049 

958 66049 

959 66059 

960 66049 

961 66049 

962 „ „ 66049 

963 66049 

964 66049 

965 -.66049 

966 66049 

Proposed  Rules: 

20 ....67017 

40  CFR 

1 67779 

9 69390.69478 

52 66755.  66758.  67405. 

67407.  67419.  67584.  67586. 

67591.  67594,  67780,  67782, 

67784,  69193.  69557,  69559. 

70019.  70348,  70663.  70665. 
70667.  70669 

60 70675 

61 66054.  70675 

62 68394.  70022 

63 66054,  66990.  67787. 

68397.  70675 
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iii 


]2 68400 

V3 68400 

18 70681 

41 69390.  69478 

42 69390,  69478 

80 66994,  66996.  66999, 

67794,  69194,  69200,  69205, 
70027.  70030 

!71 67800 

;i02 69166 

I  •rapotad  RuIm: 

66081 

I  2 66776,  67439,  67638, 

67639,  67817,  67818,  68415, 

69589,  69594.  70086,  70359, 

70709 

e 67818 

10 67988 

i1 66083 

a ;68418,  69364,  70086 

\3 66083,  66084,  68832, 

69251 

J1 69598 

10 .66081 

14 - 68508 

41 _ 69256 

142 69256 

152 67834 

156... 67834 

ISO 66435,  66438.  66447, 

66448.  66456, 66458.  66459 

!60 66101,70233 

>61 66101,  70233,  70360 

>62 66101,67562 

264 661 01 ,  67562 

265 67562 

268 66101 

269 66101 

270 67562 

271 66101,  67834 

300 68712,  69032,  69601 

502 69169 

^45 70087,70190 

I1CFR 

JOO-3 66674 

301-1 1 - 66674 

301-12 66674 

PrapoMdRulM: 

101-35 66092 

101-42 .68136 

101-43 68136 

42CFR 

50 66062 

400 68687 

402 68687 

»po— d  Rutes: 
1001 68223 

43CFR 

3195 66760 

PropoMd  RuIm: 

39 67834 

3100 66776.  66840 

3106 66776 


31 10 66840 

3120 66840 

3130 66776,  66840 

3140 66840 

3150 66840 

3160 66776,66840 

3170 66840 

3180 .66840 

44CFR 

64 70036,70037 

65 6700t-§7003 

67...„ _ 67004 

354 69001 

PropoMd  RuIm: 

67 67026 

45CFR 

2500 66063 

2501 66063 

2502 66063 

2503 ..- 66063 

2504 66063 

2505 „ 66063 

2506 66063 

46CFR 

401 .68697 

PropoMd  RuIm: 

502 66512 

510 70710 

514 70368 

515 70710 

520 70368 

525 69603 

535 69034 

545 .™ 66512 

550 67030 

551 67030 

555 67030 

560 67030 

565 67030 

571 66512 

572 69034 

583 „ 70710 

585 67030 

586 67030 

587 67030 

588 67030 

47CFR 

0 68904,70727 

1 67422,  68904.  70040 

2 „ 69562.70727 

13 68904 

22 68904 

24 68904 

26 68904 

27 68904 

52 68197 

54 67006.  68208,  70564 

64 67006 

69 „ 67006.70564 

73 67430,  69208,  70040 

74 69562 

78 .69562 


80 „ 68904 

87 68904 

90 68904 

95 68904 

97 68904 

101 68904,  69562 

PropMCdRulM: 

Ch.  1 70089 

0 66104 

1 70090 

2 -.... 69606 

36 67837 

54 67837.68224 

62 68714 

65 68418 

73 66104,  67036,  67439, 

67449,  68424,  68425,  68718, 
68719,  68720,  68721,  68722, 
68729,  69607,  69608,  69609 

74 68729,69606 

76 66104 

78 69606 

101 69606 

48CFR 

Ch.  1 70264.  70306 

1 „ 70292 

5 70265 

6 70265 

7 70265 

8 - 70265 

12 _ 70265 

13 70265 

14 70265 

15 70265 

16 70282 

19 70265,70292 

22 70282 

26 70265 

31 70287 

32 70292 

37 70292 

42 70292 

44 70288 

46 70289,70290 

48 70290 

52 70265,  70282,  70289. 

70291,70292 

53 70265,70292 

204 69005 

206 67803 

217 67803 

223 67804 

228 » 69006 

232 69006 

235 69007 

236 - 69007 

237 67804 

252 67804.  69006 

253 69007 

801 69216 

803..'. 69216 

805 69216 

806 ^ 69216 

808 69216 

814 69216 

817 69216 


819 „ 69216 

822 69216 

825 69216 

828 69216 

831 69216 

832 69216 

833 69216 

836 69216 

837 69216 

842 69216 

84b 69216 

847 „ 69216 

849 69216 

852 69216 

853 ^ 69216 

870 69216 

871 „ 69216 

5316 ........67600 

PropoMd  RuIm: 

Ch.  20  ..„ 67726 

1 1 68344 

52 _ 68344 

1526 „„ 67845 

1552 67845 

49  CFR 

381 67600 

383 „ 67600 

538 66064 

544 70051 

571 66762 

639 68366 

653 - 67612 

654 67612 

PropOMdRutM: 

105 68624 

106 68624 

107 „ 68624 

193 70735 

395 68729 

571 68233,  68730.  70380 

1312 66521 

50  CFR 

17 67613.  67618,  69008, 

70053 

20 67619 

216 66069,67624 

217 66766 

227 66766.67624 

229 66464 

260 69021 

600 67624 

630 66490 

648 - 68404.  70351 

679 66762,  68210,  69024 


17 66777, 67640,  70745 

20 67037 

622 66522,70093 

648 66524,  661 10,  67450. 

70093 

660 661 1 1 ,  69134 

679 „ 661 12.  69256 


IV 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  DECEMBER  22, 
1998 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Hazardous  substances: 
Lead  in  consumer  products; 

guidance  policy  statement; 

published  12-22-98 
Liquid  chemicals  in 

children's  products; 

guidance  policy  statement; 

published  12-22-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control;  new 
motor  vehicles  and  engines: 
Nonroad  diesei  engines; 

emission  standards; 

published  10-23-98 
Air  quality  Implementation 
plans;  approval  and 
promulgation;  various 
States: 
Aiabama;  published  12-22- 

98 
Hazardous  waste  program 
authorizations: 
Louisiana;  published  10-23- 

98 
North  Carolina;  published 

10-23-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Organization,  functions,  and 
authority  delegations: 
Veterinary  Medicine  Center, 
published  12-22-98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
BFGoodrich  Avionies 
Systems,  Inc.;  put)tished 
12-3-98 

Cessna;  published  11-4-98 

TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
Administration 

Engineering  and  traffic 
operations: 

Trudc  size  and  weight- 
Automobile  transporters, 
eta;  technical 
corrections;  published 
12-22-98 


TREASURY  DEPARTMENT 
Alcohol,  Totiacco  and 
Firearms  Bureau 

Firearms: 
Commerce  in  explosives — 
Explosives  storage  and 
manufacturing  sites 
notification 
requirements,  etc.; 
published  8-24-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Prunes  (dried)  produced  in 
California;  comments  due  by 
12-28-98;  published  12-18- 
98 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 
foreign: 

Coffee;  comments  due  by 
12-30-98;  published  11- 
30-98 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Emergency  livestodc 
eissistance: 
American  Indian  livestod< 

feed  program;  comments 

due  by  12-28-98; 

published  11-27-98 

AGRICULTURE 
DEPARTMENT 

Farm  Service  Agency 

Program  regulations: 
Farm  latx>r  housing  loans 
and  grants;  processing 
requests;  comments  due 
by  12-28-98;  published 
10-29-98 

AGRICULTURE 

DEPARTMENT 

Rural  Business-Cooperative 

Service 

Program  regulations: 
Farm  \abor  housing  loans 
and  grants;  processing 
requests;  comments  due 
by  12-28-98;  published 
10-29-98 

AGRICULTURE 

DEPARTMENT 

Rural  Housing  Service 

Program  regulations: 
Farm  latx>r  housing  loans 
and  grants;  processing 
requests;  comments  due 
by  12-28-98;  published 
10-29-98 


AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Service 

Program  regulations: 
Farm  iatx>r  housing  loans 
and  grants;  processing 
requests;  comments  due 
by  12-28-98;  putilished 
10-29-98 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species: 

Sea  turtle  conservation; 
shrimp  trawling 
requirements — 
Turtle  excluder  devices; 
comments  due  by  12- 
30-98;  published  12-3- 
98 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Gulf  of  Alastca  and  Bering 
Sea  and  Aleutian 
Islands  groundfish; 
comments  due  by  12- 
28-98;  published  10-26- 
98 
Caribt>ean,  GuH,  and  South 
Atlantic  fisheries — 
South  Atlantic  snapper 
grouper;  comments  due 
by  12-28-98;  published 
11-12-98 
Northeastern  United  States 
fisheries  and  American 
lobster;  comments  due  by 
12-28-98;  published  11- 
13-98 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 

Conditionally  accepted 
items;  comments  due  t>y 
12-28-98;  published  10- 
28-98 

Javits-Wagner-O'Day  Act 
participating  nonprofit 
agencies;  name  change 
or  successor  in  interest 
procedures;  comments 
due  by  12-28-98; 
published  10-27-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  authority 
delegations: 

Washington;  comments  due 
by  12-31-98;  pubKshed 
12-1-98 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

New  York;  comments  due 
by  12-28-98;  published 
11-27-98 


Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Fert>am,  etc.  (canceled  food 
uses);  comments  due  by 
12-28-98;  published  10- 
26-98 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan- 
National  priorities  list 
update;  comments  due 
by  12-28-98;  published 
11-25-98 
Toxic  substances: 
Lead-based  paint  activities — 
Identification  of  dangerous 
levels  of  lead; 
correctkxi;  comments 
due  by  12-31-98; 
published  12-1&-98 
Lead-based  paint — 
Identifkation  of  dangerous 
levels  of  lead;  meeting; 
comments  due  by  12- 
31-98;  published  11-5- 
98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  services,  special: 
Aviation  services — 
Radnnavigation  sennce; 
31.8-32.3  GHz  band 
removed;  comments 
due  by  12-30-98; 
published  11-30-98 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Conditkxially  accepted 
items;  comments  due  by 
12-28-98;  published  10- 
28-98 
Javits-Wagner-O'Day  Act 
participating  nonprofit 
agencies;  name  change 
or  successor  in  interest 
procedures;  comments 
due  by  12-28-98; 
published  10-27-98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Children  and  Families 
Administration 
Personal  Responsibility  and 
Work  Opportunity 
Reconciliation  Act  of  1996; 
implementation: 
Welfare-to-work  grants;  data 
collection  and  reporting 
requirements  for  States 
and  Indian  Tribes; 
comments  due  by  12-28- 
98:  published  10-29-98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  for  human  consumption: 
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Natamydn  (Pimaridn); 
comments  due  by  12-31- 
98;  published  12-1-98 
^LTH  AND  HUMAN 
l^feRVICES  DEPARTMENT 
Hbalth  Care  Financing 
Administration 
Medicare: 
Stalled  nursing  facilities: 
prospective  payment 
system  and  consolidated 
billing;  comments  due  by 
12-28-98:  published  11- 
27-98 

1'feALTH  AND  HUMAN 
£RVICES  DEPARTMENT 
ibtic  Health  Service 
llowships,  internships, 
training: 

National  Institutes  of  Health 
research  traineeships: 
comments  due  by  12-29- 
98:  published  10-30-98 
SING  AND  URBAN 
ELOPMENT 
PARTMENT 
:^ommunity  development  bloci< 
grants: 

Fair  housing  perfomiance 
standards  for  acceptance 
of  consolidated  plan 
certifications  and 
compliance  with 
performance  review 
criteria;  comments  due  by 
12-28-98;  published  10- 
28-98 
Manufactured  home 
construction  and  safety 
standards: 

Incorporation  by  reference 
standards;  comments  due 
by  12-29-98;  published 
10-30-98 
IITERIOR  DEPARTMENT 
I  Ish  and  Wildlife  Service 
E  ndangered  and  threatened 
species: 

Armored  snail  and  slender 
campeloma;  comments 
due  by  12-28-98; 
published  10-28-98 
Findings  on  petitions,  etc. — 
Junaluska  salamander; 
comments  due  by  12- 
28-98;  published  10-28- 
98 

INTERIOR  DEPARTMENT 
i  urface  Mining  Reclamation 
Eind  Enforcement  Office 
iPermanent  program  and 
abandoned  mine  land 


reclamation  plan 

sutxnissions: 

Montana;  comments  due  by 

12-31-98:  published  12-1- 

98 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

Conditionally  accepted 
Kems;  comments  due  by 
12-28-98;  published  10- 
28-98 

Javits-Wagner-O'Day  Act 
participating  nonprof H 
agencies;  name  change 
or  successor  in  interest 
procedures;  comments 
due  by  12-28-98; 
published  10-27-98 

PENSION  BENEFIT 
GUARANTY  CORPORATION 

Single-employer  plans: 
Lump  sum  payment 

assumptions; 

discontinuation:  comments 

due  by  12-28-98; 

published  10-26-98 
Valuation  of  benefits;  use  of 

single  set  of  assumptions 

for  all  benefits;  comments 

due  by  12-28-98; 

published  10-26-98 

PERSONNEL  MANAGEMENT 
OFFICE 

Combined  Federal  Campaign; 
solicitations  authorization; 
comments  due  by  12-30-98; 
published  11-30-98 

POSTAL  SERVICE 

Domestic  Mail  Manual: 
Package  reallocation  for 
periodicals  and  standard 
mail  (A)  flats  placed  on 
pallets  and  new  lat>eling 
list  L001;  implementation; 
comments  due  by  12-128- 
98;  published  10-29-98 
Intemational  Mail  Manual: 
Global  package  link  (GPL) 
servce — 

Argentina;  comments  due 
by  12-31-98;  published 
12-1-98 
Intemational  priority  airmail 
service;  postage  rates  and 
service  conditions 
changes;  comments  due 
by  12-28-98;  published 
11-25-98 


TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 
New  Jersey;  comments  due 

by  12-28-98;  published 

10-29-98 
Waterfront  facilities: 
Handling  of  Class  1 

(exptosive)  materials  or 

other  dangerous  cargoes; 

improved  safety 

procedures;  comments 

due  by  12-28-98; 

published  10-29-98 

TRANSPORTATION 
DEPARTMENT 

Americans  with  Disabitrties 
Act;  implementation: 
Accessibility  guidelines  for 
transportation  services 
and  vehicles — 
Transportation  vehkdes: 
over-the-road  buses; 
comments  due  by  12- 
28-98;  published  9-28- 
98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  comments  due  by 

12-28-98;  published  10-    ■ 

27-98 
Bomt>ardier;  comments  due 

by  12-30-98;  published 

11-30-98 
Dornier;  comments  due  by 

12-28-98:  published  10- 

27-98 
Empresa  Brasileira  de 

Aeronautica  S.A.; 

comments  due  t)y  12-28- 

98;  published  11-25-98 
Mitsubishi;  comments  due 

by  12-29-98;  published  9- 

29-98 
Pratt  &  Whitney;  comments 

due  by  12-28-98; 

published  10-26-98 
Short  Brothers:  comments 

due  by  12-30-98; 

published  11-30-98 
Stemme  GmbH  &  Co.  KG; 

comments  due  by  12-28- 

98;  published  11-25-98 
Class  E  airspace;  comments 
due  by  12-28-98;  published 
11-27-98 


GuH  of  Mexico  high  offshore 
airspace  area;  comments 
due  by  12-29-98;  published 
11-10-98 

TRANSPOFtTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 
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Central  Kansas  Railway,  L.L.C.,  71185 
Consolidated  Rail  Corp.,  71185-71186 
CSX  Transportation,  Inc.,  71186 
Springfield  Terminal  Railway  Co.  et  al.,  71186 

Federal  Reserve  System 

RULES 

Home  mortgage  disclosure  (Regulation  C): 
Depository  institutions;  annual  adjustment  of  asset-size 
exemption  threshold,  70996-70997 

NOTICES 

Banks  and  bank  holding  companies: 
Formations,  acquisitions,  and  mergers,  71143 

Financial  Management  Service 

See  Fiscal  Service 

Fiscal  Service 

RULES 

Federal  claims  collection: 
Administrative  offset,  71203-71204 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species  permit  applications, 
71148 
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Environmental  statements;  availability,  etc.: 
Incidental  take  permits — 
Clatsop  County,  OR;  northern  spotted  owl,  71148- 
71150 

Food  and  Drug  Administration 

RULES 

Food  additives: 
Adhesive  coatings  and  components — 
Dimethylpolysiloxane  coatings,  71016-71018 
Food  for  himian  consimiption: 
Food  labeling — 
Unifonn  compliance  date,  71015-71016 

NOTICES 

Food  additive  petitions: 

Occidental  Chemical  Corp.,  71144  * 
Meetings: 
Cardiovascular  and  Renal  Drugs  Advisory  Committee, 

71144-71145 
Peripheral  and  Central  Nervous  System  Drugs  Advisory 
Committee,  71145 

General  Services  Administration 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Proposed  collection;  comment  request,  71097-71103 

Grain  Inspection,  Paclcers  and  Stockyards  Administration 

RULES 

Fees: 
Official  inspection  and  weighing  services,  70990-70994 

Harry  S.  Truman  Scholarship  Foundation 

NOTICES 

Meetings;  Sunshine  Act,  71077 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention  "^ 

See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 
NOTICES 

Organization,  functions,  and  authority  delegations: 
Program  Support  Center,  71143-71144 

Health  Resources  and  Services  Administration 

NOTICES 

Privacy  Act: 
Systems  of  records,  71145-71147 

Housing  and  Urtian  Development  Department 

See  Federal  Housing  Enterprise  Oversight  Office 

NOTICES 

Grant  and  cooperative  agreement  awards: 
Residential  lead-based  paint  hazards;  evaluation  and 
control  improvement  research,  71147-71148 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Land  Management  Bureau 

See  National  Indian  Gaming  Commission 

See  Reclamation  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

NOTICES 

Meetings: 
National  Recreation  Lakes  Study  Presidential 
Commission,  71148 


Internal  Revenue  Service 

PROPOSED  RULES 

Income  taxes: 
Inactive  proposed  regulations;  withdrawn,  71047 

International  Trade  Administration 

NOTICES 

Antidumping  and  countervailing  duties: 

Administrative  review  requests,  71091-71092 
Export  trade  certificates  of  review,  71092-71094 
Showcase  exhibit  of  exported  U.S.  products  and  services  at 
ITA  headquarters,  71094-71095 

Justice  Department 

See  Drug  Enforcement  Administration 

L.at>or  Department 

See  Employment  and  Training  Administration 
See  Workers'  Compensation  Programs  Office 
NOTICES 

North  American  Agreement  on  Labor  Cooperation: 
International  Brotherhood  of  Teamsters  et  al.;  submission 
9803  review,  71162-71163 

Land  Management  Bureau 

NOTICES 

Agency  information  collection  activities: 

Submission  for  0MB  review;  comment  request,  71150- 
71151 
Meetings: 

Wild  Horse  and  Burro  Advisory  Board,  71151-71152 
Realty  actions;  sales,  leases,  etc.: 

Colorado,  71152-71153 

Idaho,  71152 

Library  of  Congress 

See  Copyright  Office,  Library  of  Congress 

National  Aeronautics  and  Space  Administration 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Proposed  collection;  comment  request,  71097-71103 

National  Council  on  Disability 

NOTICES 

Meetings: 
International  Watch  and  Technology  Watch,  71169 

National  Credit  Union  Administration 

RULES 

Credit  unions: 
Organization  and  operations — 
Real  estate  loan  purchases;  purchase,  sale,  and  pledge 
of  eligible  obligations;  requirements,  70997-70998 

National  Gambling  Impact  Study  Commission 

NOTICES 

Meetings,  71169-71170 

National  Indian  Gaming  Commission 

NOTICES 

Indian  Gaming  Regulatory  Act: 
Fee  rates,  71170 

National  Institutes  of  Health 

NOTICES 
Meetings: 
National  Cancer  Institute,  71147 


VI 
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National  Oceanic  and  Atmospheric  Administration 

RULES 

Marine  mammals: 
Incidental  taking — 
Harbor  porpoise;  take  reduction  plan,  71041-71042 

Nuclear  Regulatory  Commission 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  71170-71171 
Committees;  establishment,  renewal,  termination,  etc.: 

Licensing  Support  System  Advisory  Review  Panel,  71171 
Meetings: 

Reactor  Safeguards  Advisory  Committee,  71171-71172 
Reports  and  guidance  documents;  availability,  etc.: 

Waste  burial  charges;  decommissioning  planning,  71172 

Office  of  Federal  Housing  Enterprise  Oversight 

See  Federal  Housing  Enterprise  Oversight  Office 

Public  Debt  Bureau 

See  Fiscal  Service 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 

Reclamation  Bureau 

NOTICES 

Central  Valley  Project  Improvement  Act: 
Water  management  plans;  evaluation  criteria,  71153 

Environmental  statements;  availability,  etc.: 
Sacramento  County,  CA;  water  service  contracts,  71153- 
71154 

Research  and  Special  Programs  Administration 

NOTICES 

Hazardous  materials: 
Applications;  exemptions,  renewals,  etc.,  7118&-71187 

Rural  Housing  Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Housing  preservation  program,  71077-71079 
Multi-family  and  single  family  housing,  71079-71083 

Securities  and  Exchange  Commission 

NOTICES 

Options  price  reporting  authority,  71174-71175 

Self-regulatory  organizations;  proposed  rule  changes: 
Chicago  Stock  Exchange,  Inc.;  correction,  71175 
National  Securities  Clearing  Corp.,  71175-71176 
New  York  Stock  Exchange,  Inc.,  71176-71179 
Options  Clearing  Corp.,  71179-71181 
Philadelphia  Stock  Exchange,  Inc..  71181-71185 

Applications,  hearing,  determinations,  etc.: 
aCNA  Funds  Group  et  al.  71172-71174 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 
Texas.  71185 


Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Virginia.  71047-71050 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Federal  Aviation  Administration 
See  Federal  Railroad  Administration 
See  Research  and  Special  Programs  Administration 

Treasury  Department 

See  Fiscal  Service 

See  Internal  Revenue  Service 

PROPOSED  RULES 

Privacy  Act;  implementation.  71050-71052 
NOTICES 
Privacy  Act: 
Computer  matching  programs,  71188-71189 

Truman,  Harry  S.,  Scholarship  Foundation 

See  Harry  S.  Truman  Scholarship  Foundation 

Veterans  Affairs  Departinent 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  71189-71195 
Submission  for  OMB  review;  comment  request,  71195- 
71199 

Workers'  Compensation  Programs  Office 

RULES 

Federal  Employees  Compensation  Act: 
Disability  and  death  of  noncitizen  Federal  employees 
outside  U.S.;  compensation 
Correction,  71201-71202 


Separate  Parts  In  This  issue 


Part  II 

Department  of  Labor,  Workers'Compensation  Programs 
Office.  71201-71202 

Part  III 

Department  of  Treasury,  Fiscal  Service,  71203-71204 

Part  IV 

Department  of  Education,  71205-71208 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
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Rules  and  Regulations 


Federal  Register 

Vol.  63.  No.  246 

Wednesday,  December  23.  1998 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicat)ility  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  ttie  Code  of 
Federal  Regulations,  which  is  put>lished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


FEDERAL  LABOR  RELATIONS 
AUTHORITY 

5CFRCh.XIV 

Regional  Offices;  Jurisdictional 
Changes 

AGENCY:  Federal  Labor  Relations 

Authority  (the  Authority  and  the 

General  Counsel  of  the  Federal  Labor 

Relations  Authority). 

ACTION:  Amendment  of  rules  and 

regulations. 

SUMMARY:  This  document  amends  the 
rules  and  regulations  of  the  Authority 
and  the  General  Counsel  of  the  Federal 
Labor  Relations  Authority  to  provide  for 
changes  in  the  geographical 
jurisdictions  of  the  seven  Regional 
Directors  concerning  unfair  labor 
practice  charges  and  representation 
petitions. 

EFFECTIVE  DATE:  January  1 . 1 999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clyde  B.  Blandford,  Jr.,  Director  of 
Operations  and  Resource  Management, 
at  (202)  482-6680,  extension  206. 
SUPPLEMENTARY  INFORMATION:  Effective 
January  28, 1980,  the  Authority  and  the 
General  Counsel  published,  at  45  FR 
3482,  January  17, 1980,  final  rules  and 
regulations  to  govern  the  processing  of 
cases  by  the  Authority  and  the  General 
Counsel  under  chapter  71  of  title  5  of 
the  United  States  Code.  These  rules  and 
regulations  are  required  by  title  VII  of 
the  Civil  Service  Reform  Act  of  1978 


and  are  set  forth  in  5  CFR  Part  2400  et 
seq.  (1996). 

Appendix  A,  paragraph  (d)  of  the 
rules  and  regulations  sets  forth  the 
current  addresses,  telephone  and  fax 
numbers  of  the  Regional  Offices  of  the 
Authority.  This  paragraph  has  been 
updated  to  reflect  the  relocation  of  the 
Washington,  DC  Regional  Office  in 
Deceml^r  1998. 

Appendix  A.  paragraph  (f)  of  the  rules 
and  regulations  sets  forth  the  geographic 
jurisdictions  of  the  Regional  Directors  of* 
the  Federal  Labor  Relations  Authority. 
In  the  best  interest  of  maximizing  the 
resources  of  the  Office  of  the  General 
Counsel  and  efficient  and  effective  case 
processing,  the  General  Counsel  is 
realigning  the  geographical  jurisdictions 
of  the  Regional  Directors  to  distribute 
the  caseload,  based  on  a  current  analysis 
of  case  intake  and  available  resources  in 
order  to  meet  the  needs  of  its  customers. 
The  resulting  change  will  result  in 
equalizing  the  work  for  each  regional 
office  employee.  The  Office  of  the 
General  Counsel  will  continue  to 
transfer  cases  between  regions  on  a 
recurring  basis,  as  necessary,  based  on 
caseload  and  staffing  in  order  to 
maximize  its  resources. 

Regulatory  Flexibility  Act  Certification 

.  Pursuant  to  section  605(b)  of  the 
Regulatory  FlexibiUty  Act.  5  U.S.C. 
605(b),  the  Federal  Labor  Relations 
Authority  has  determined  that  these 
regulations,  as  amended,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
because  this  rule  applies  to  federal 
employees,  federal  agencies,  and  labor 
organizations  representing  federal 
employees. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  change  will  not  resuh  in  the 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 


in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Act  of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1966.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100,000,000  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Paperwork  Reduction  Act  of  1995 

This  regulation  contains  no 
information  collection  or  record  keeping 
requirement  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507 
et  seq.] 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  5 
U.S.C.  7134,  Appendix  A  to  5  CFR 
Chapter  XTV  is  amended  by  revising 
paragraph  (d)(2)  and  paragraph  (f)  to 
read  as  follows: 

^pendix  A  to  5  CFR  Chapter  XIV— 
Current  Addresses  and  Geographic 
Jurisdictions 

*  •        •        •        • 

(d)*  •  • 

(2)  Washington,  DC  Regional  Office- 
Tech  World  Plaza,  800  K  Street.  NW., 
Suite  910,  Washington,  DC  20001-1206; 
telephone:  FTS  or  commercial  (202) 
482-6700;  fax:  FTS  or  commercial  (202) 
482-6724. 

•  ••*•' 

(f)  The  geographic  jurisdictions  of  the 
Regional  Directors  of  the  Federal  Labor 
Relations  Authority  are  as  follows: 


State  or  other  kxality 


Regk)nal  office 


State  or  other  hx:ality 


Regional  office 


Alabama 

Alaska  

Arizona 

Arkansas _ 

CaNfomia 

Cokvado  

ConnectKut 

Delaware 

District  of  Columbia 


Atlanta 

San  Francisco  ... 

Denver 

Dallas  

San  Frarxsisco  ... 

Denver 

Boston 

Washington,  DC 
Washington,  DC 


Nebraska 

Nevada  

New  Hampshire 

New  Jersey 

New  Mexkx)  ...... 

New  York  

North  Carolina  ... 

North  Dakota 

Ohk)  


Denver. 

San  Francisco. 

Boston. 

Boston. 

Dallas. 

Boston. 

Washington,  DC. 

Chicago. 

Ctw^ago. 
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State  or  other  locality 


Florida „ 

Georgia  

Hawaii  and  all  larxJ  and  water  areas  west  of 
the  continents  of  North  and  South  America 
(except  coastal  islands)  to  long.  90  degrees 
East.. 


Idaho 

Illinois , 

Indiana  

Iowa  , 

Kansas  

Kentucky  

Louisiana 

Maine  

Maryland  

Massachusetts 

Michigan 

Minnesota  


Mississippi 
Missouri  .... 
Montana  ... 


Regional  office 


Atlanta 

Atlanta 

San  Francisco 


San  Francisco  ... 

Chicago 

Chicago 

Chicago 

Denver 

Chicago 

Dallas  

Boston 

Washington,  DC 

Boston  

Chicago. 
Chicago 


Atlanta.. 
Denver.. 
Denver.. 


State  or  other  locality 


Oklahoma 

Oregon  ;., 

Pennsylvania 

Puerto  Rico  

Rhode  Island 

South  Carolina  

South  Dakota  

Tennessee  

Texas  

Utah  

Vemrwnt  „ 

Virginia 

Washington  

West  Virginia 

Wisconsin 

Wyoming  

Virgin  Islands  

Panama/limited  FLRA  jurisdk:tion. 


All  land  and  water  areas  east  of  the  corv 
tinents  of  North  and  South  America  to  long. 
90  degrees  E.,  except  the  Virgin  Islands, 
Panama  (limited  FLRA  jurisdiction),  Puerto 
Rico  and  coastal  islands. 


Regk>nal  office 


Dallas. 

San  Francisco. 

Boston. 

Boston. 

Atlanta. 

Denver. 

Chicago. 

Dallas. 

Denver. 

Boston. 

Washington,  DC. 

San  Francisco. 

Washington,  DC. 

Chnago. 

Denver. 

Atlanta. 

Dallas. 

Washington,  DC. 


(5  U.S.C.  7134) 

Dated:  December  17, 1998. 

SoUy  Thomas, 

Executive  Director,  Federal  Labor  Relations 
Authority. 

[PR  Doc.  98-33863  Filed  12-22-98;  8:45  am) 

BIUING  CODE  tm-01-P 


DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Paciters  and 
Stockyards  Administration 

7  CFR  Part  800 
RIN  0S8O-AA66 

Fees  for  Official  Inspection  and 
Weighing  Services 

AGENCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration,  USDA. 
ACTION:  Final  rule. 


SUMMARY:  The  Grain  Inspection,  Packers 
and  Stockyards  Administration  (GEPSA) 
is  increasing  fees  for  certain  official 
inspection  and  weighing  services  it 
performs  in  the  United  States  under  the 
U.S.  Grain  Standards  Act.  This  action  is 
needed  to  recover  increased  operational 
costs  resulting  from  the  average  3.6 
percent  January  1999  cost-of-living 
increase  to  Federal  salaries.  The 
"average  3.6  percent  increase"  is  a 
combination  of  a  3.1  percent  across-the- 
board  increase  and  increases  in  locality 
pay  rates  for  Federal  salaries.  An 
average  3.6  percent  increase  is 
implemented  for  all  hourly  rates  and 


certain  unit  rates  on  tests  performed  at 
both  an  appUcant's  facility  and  other 
than  an  applicant's  facility.  In  addition, 
an  average  increase  of  1.2  percent  is 
implemented  to  recover  the  salary  and 
benefits  portion  of  the  administrative 
tonnage  fee. 

EFFECTIVE  DATE:  February  1, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Wollam,  USDA.  GIPSA,  ART. 
1400  Independence  Avenue,  SW,  Stop 
3649,  Washington.  DC  20250-3649,  or 
telephone  (202)  720-0292. 

SUPPLEMENTARY  INFORMATK)N: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
nonsignificant  for  the  purpose  of 
Executive  Order  12866  and,  therefore, 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget. 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  This  action  is  not  intended  to 
have  a  retroactive  effect.  The  USGSA 
provides  in  §  87g  that  no  subdivision 
may  require  or  impose  any  requirements 
or  restrictions  concerning  the 
inspection,  weighing,  or  description  of 
grain  under  the  Act.  Otherwise,  this  rule 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies  unless  they 
present  irreconcilable  conflict  with  this 
rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  final  rule. 


Effects  on  Small  Entities 

James  R.  Baker,  Administrator, 
GIPSA,  has  determined  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities  as  defined  in 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.).  Most  users  of  GIPSA 
inspection  and  weighing  services  do  not 
meet  the  requirements  for  small  entities. 
GIPSA  is  required  by  statute  to  make 
services  available  and  to  recover  costs  of 
providing  such  services,  as  nearly  as 
practicable. 

These  fee  revisions  are  primarily 
applicable  to  entities  engaged  in  the 
export  of  grain.  Under  provisions  of  the 
USGSA,  most  grain  exported  fi^m  U.S. 
export  port  locations  must  be  officially 
inspected  and  weighed.  Mandatory 
inspection  and  weighing  services  are 
provided  by  GIPSA  on  a  fee  basis  at  37 
export  facilities.  All  of  the  export 
facilities  are  owned  and  managed  by 
multi-national  corporations,  large 
cooperatives,  pr  public  entities  that  do 
not  meet  the  criteria  for  small  entities  as 
defined  under  the  Regulatory  Flexibility 
Act  and  the  regulations  issued 
thereunder.  Some  users  of  the  service 
who  request  non-mandatory  official 
inspection  and  weighing  services  (most 
of  which  represent  appeals)  at  other 
than  export  locations  could  be 
considered  small  entities.  However, 
these  fee  increases  merely  reflect  the 
cost-of-Uving  increases  in  Federal 
salaries  for  hourly,  certain  unit  fees,  and 
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that  portion  of  the  administrative 
tonnage  fee. 

In  fiscal  year  1998,  GIPSA's 
obligations  were  $23,021,166  with 
revenue  of  $21,776,323.  resulting  in  a 
loss  of  $1,244,843  and  retained  earnings 
of  $55,862.  GIPSA  cannot  absorb  the 
approximate  3.6  percent  increase  in 
salary  costs  with  the  existing  retained 
earnings.  Additionally,  GIPSA  will 
continue  to  monitor  its  costs  to  improve 
operating  efficiencies,  and  adopt  cost 
saving  measures,  where  possible  and 
practicable. 

The  increase  in  fees  will  not  have  a 
significant  impact  on  either  small  or 
large  entities.  GIPSA  estimates  an 
annual  increase  of  $500,000  in  revenue 
based  on  a  work  volume  of  72,491,134 
metric  tons,  the  equivalent  to  fiscal  year 
1998. 


Information  Collection  and 
Recordkeeping  Requirements 

In  compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  the  information  collection 
and  recordkeeping  requirements  in  Part 
800  have  been  previously  approved  by 
the  OfHce  of  Management  and  Budget 
under  control  number  0580-0013. 

Background 

On  October  2, 1998,  GIPSA  published 
in  the  Federal  Register  (63  PR  52987)  a 
proposal  to  increase  certain  fees  it 
charges  under  the  USGSA.  The  USGSA 
requires  GIPSA  to  charge  and  collect 
reasonable  fees  for  performing  ofBcial 
inspection  and  weighing  services.  The 
fees  are  to  cover,  as  nearly  as 
practicable,  GIPSA's  costs  for 
performing  these  services,  including 
related  administrative  and  supervisory 
costs. 

The  fee  increases  generate  the 
additional  revenue  required  to  recover 


operational  costs  created  by  a  January 
1999  cost-of-living  increase  in  Federal 
salaries.  The  average  salary  increase  for 
GIPSA  employees  in  calendar  year  1999 
is  approximately  3.6  percent.  This 
action  is  being  taken  to  ensure  that  the 
service  fees  charged  by  GIPSA  generate 
adequate  revenue  to  cover  the 
additional  costs  created  by  the  January 
1999  Federal  salary  increase. 

The  previous  USGSA  fees  were 
published  in  the  Federal  Register  on 
June  16.  1998  (63  FR  32713).  and 
became  effective  on  July  1, 1998.  In 
addition,  GIPSA  published  a  revised  fee 
schedule  on  June  30. 1998  (63  FR 
35502).  effective  July  1. 1998.  to 
establish  fees  for  com  oil.  protein,  and 
starch  testing  services.  The  hourly  fees 
covered  by  this  rule  will  generate 
revenue  to  cover  the  basic  salary, 
benefits,  and  leave  for  those  employees 
providing  direct  service  delivery.  The 
current  hourly  fees  are: 


1-year  contract  ... 
6-month  contract 
3-month  contract 
Noncontract  ^ 


Monday  to  Fri- 

Monday to  Fri- 

Saturday. 

day  (6  a.m.  to 

day  (6  p.m.  to 

Sunday,  and 

Holidays 

6  p.m.) 

6  a.m.) 

overtime 

$24.40 

$26.40 

$34.40 

$41.40 

26.80 

28.60 

36.60 

47.80 

30.60 

31.60 

39.80 

49.40 

35.40 

37.40 

45.40 

55.80 

GIPSA  has  also  identified  certain  unit 
fees,  for  services  not  performed  at  an 
applicant's  facility,  that  contain  direct 
labor  costs.  Further.  GIPSA  has 
identified  those  costs  associated  with 
salaries  and  benefits  that  are  covered  by 
the  administrative  metric  tonnage  fee. 
The  3.6  percent  cost-of-living  increase 
to  salaries  and  benefits  covered  by  the 
administrative  tonnage  fee  results  in  an 
average  overall  increase  of  an  average  of 
1.2  percent  to  the  administrative 
tonnage  fee.  Other  associated  costs, 
including  non-salary  related  overhead, 
are  collected  through  the  fees  contained 
in  the  fee  schedule  and  are  not  included 
under  this  rule. 

The  amount  of  revenue  collected  as  a 
result  of  this  rule  is  a  direct  function  of 
the  work  volume.  GIPSA  estimates  an 
increase  of  $500,000  in  revenue  based 
on  a  work  volume  of  72,491,134  metric 
tons,  the  equivalent  to  fiscal  year  1998. 
If  GIPSA  foregoes  this  adjustment. 
GIPSA  will  incur  a  net  loss  equivalent 
to  approximately  the  3.6  percent 
increase  in  salaries  for  every  hour  paid 
to  an  employee. 

In  fiscal  year  1998,  GIPSA's 
obligations  were  $23,021,166  with 
revenue  of  $21,776,323,  resulting  in  a 


loss  of  $1,244,843  and  retained  earnings 
of  $55,862.  GIPSA  cannot  afford  to 
absorb  an  additional  $500,000  loss  due 
to  the  approximate  3.6  percent  increase 
in  salary  costs  with  the  existing  deficit 
in  retained  earnings.  Additionally, 
GIPSA  will  continue  to  monitor  its  costs 
to  improve  operating  efficiencies,  and 
adopt  cost  saving  measures,  where 
possible  and  practicable. 

Comment  Review 

GIPSA  received  four  comments 
during  the  60-day  comment  period.  All 
four  were  in  opposition  to  the  fee 
increase.  Two  comments  were  from 
grain  trade  associations  representir  j 
grain,  feed  and  processing  companies: 
one  commented  that  it  is  not  correct  to 
conclude  that  cost  of  living  increases  in 
Federal  salaries  should  be  automatically 
passed  on  to  users  of  the  official  system. 
This  comment  went  on  to  state  that  the 
3.6  percent  increase  in  Federal  salaries 
was  an  average  increase  nationally 
(national  average  cost-of-living 
adjustments  with  local  pay  differentials) 
and  questioned  whether  the  Agency 
would  reach  a  3.6  percent  increase  in 
salaries  at  export  locations.  The  second 
comment  opposed  the  proposed  fee 


increase  because  the  increase 
represented  a  continuation  in  the 
escalation  of  the  cost  of  official  services 
and  because  GIPSA  was  simply  passing 
on  increased  costs  to  users  of  the  official 
system  without  first  relying  on  cost 
saving  measures  and  improved 
efficiencies  to  offset  the  anticipated 
increase  in  Federal  salaries.  The 
comment  stated  that  the  impact  of  the 
increase  would  be  felt  primarily  by 
exporters  and  that  the  fee  increase 
would  raise  the  cost  of  exporting  U.S. 
grains  and  oilseeds.  Both  comments 
stressed  that  a  variety  of  cost  savings 
measures  and  other  efficiencies  should 
be  undertaken  by  GIPSA.  including 
terminating,  reducing  or  consolidating 
current  programs;  continuing  to  reduce 
staff;  accelerating  efforts  to  automate 
official  services;  seeking  ways  to 
introduce  more  flexible  work  rules  for 
official  personnel;  improving  the  quality 
and  consistency  of  its  services;  and 
allocating  more  costs  to  others  in  the 
grain  and  oilseed  sector  that  derive 
benefits  fi-om  the  official  system. 

Two  comments  were  from  individuals 
not  associated  with  the  grain  industry. 
They  commented  that. government's 
involvement  in  agriculture  adds  to  the 
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cost  for  agriculture  operations.  The  office  consolidations,  and  reduction  in  GIPSA  has  identified  several  fees  that, 

comments  went  on  to  say  that  the  travel  and  training.  GIPSA  will  continue  under  the  current  fee  schedule,  are  at 

increase  in  Federal  salaries  should  not  to  monitor  its  costs  to  improve  operating  levels  that  will  not  require  any  change, 

be  paid  for  by  the  proposed  fee  increase,  efficiencies,  and  adopt  cost  saving  Accordingly,  these  fees  will  remain  the 

but  should  be  created  from  sources  of  measures,  where  possible  and  same  at  this  time, 

funds  within  the  federal  program.  Some  practicable.  Absorbing  the  approximate  ..       fc  k*        •       n 

suggestions  given  were  a  reduction  in  3.6  percent  salary  increase  is  '*      Subjects  in  7  CFR  Part  800 

force,  reduction  in  travel  and/or  impractical  considering  the  extremely  Administrative  practice  and 

training,  and  reduction  in  procurement  low  retained  earnings  of  $55,862.  procedure.  Grain, 

of  major  items.  Savings  derived  from  further  For  the  reasons  set  out  in  the 

GIPSA  is  required  by  the  USGSA  to  efficiencies  will  be  used  to  rebuild  the  preamble,  7  CFR  Part  800  is  amended  as 

recover  its  costs  for  providing  '^^^^^^  ^^"^^"8^  »°  ^  3-month  operating  foUo^g. 

inspection  and  weighing  services  by  ^"«'^«  °'  ^  estimated  $5.7  million. 

establishing  reasonable  fees  to  cover  Final  Action  ^^^"^  80&-GENERAL  REGULATIONS 

their  estimated  costs.  The  projection  of          gIPSA  is  applying  an  approximate  3.6  1.  The  authority  citation  for  Part  800 

a  3.6  percent  increase  in  federal  salaries  percent  increase  to  those  hourly  rates,  continues  to  read  as  follows: 

IS  a  national  average  of  all  salary  and  certain  unit  rates,  and  an  average  1.2  Authoritv-  Pub  I   q4--;«2  on  s»«»  9«r7 

benefit  increases  The  "average  3.6  percent  increase  to  the  administrative  astmtdeT(7  U  S  C.  7^ efse?°     ''  ''''' 

percent  increase    is  a  combination  oi  a  tonnage  fee  in  7  CFR  800.71,  Table  1— 

3.1  percent  across-the-board  increase  Fees  for  Official  Services  Performed  at  ^;  Section  800.71  is  amended  by 

and  increases  in  locality  pay  rates  for  an  Applicant's  Facility  in  an  Onsite  revising  Schedule  A  in  paragraph  (a)  to 

Federal  salaries.  This  average  represents  GIPSA  Laboratory;  Table  2— Services  ""^^^  ^^  follows: 

a  fair  and  reasonable  percentage  that  is  Performed  at  Other  Than  an  Applicant's  s  gOO  71    Fees  assessed  bu  the  Servie« 

consistent  with  the  provisions  of  the  Facility  in  a  GIPSA  Laboratory;  and  ^  V;  .  .  T  ^*******'  "^  the  Service. 

USGSA  concerning  the  estabhshment  of  Table  3,  Miscellaneous  Services.  ^^    ■ 

fees.  Further,  GIPSA  has  conducted                In  reviewing  the  fee  schedule  to  Schedule  A.— Fees  for  Official 

numerous  cost  saving  measures  in  the  identify  fees  that  will  require  an  Inspection  and  Weighing  Services 

past  few  years,  early  retirements,  field  approximate  3.6  percent  increase.  Performed  in  the  United  States 

Table  1.— Fees  for  Official  Services  Performed  at  an  Applicant's  Facility  in  an  Onsite  FGIS  Uboratoryi 

Monday  to  Fri-    Monday  to  Fri-        Saturday, 
day  (6  a.m  to      day  (6  p.m.  to      Sunday,  and  Holidays 

6  p.m.)  6  a.m.)  overtime  ^ 

(1)  Inspection  and  Weighing  Services  Hourly  Rates  (per  service  representative) 

1-year  contract  S25.20  $27.20  $35.40  $42  60 

6-month  contract 27.60  29.40  37.60  49  40 

3-month  contract  31.60  32.60  41.00  5100 

Noncontract 36.60  38.60  46.80  57.60 

(2)  Additional  Tests  (cost  per  test,  assessed  in  addition  to  the  hourly  rate)^ 

(i)  Anatoxin  (other  than  Thin  Layer  Chromatography) «g  cq 

(ii)  Anatoxin  (Thin  Layer  Chromatography  method)  !.""!"!"""!!!!!!""!!!!"!!"!!!!!!!!"! 20  00 

(iii)  Corn  oil,  protein,  and  starch  (one  or  any  combination) !..";!!!!.."!!! 1  50 

(iv)  Soytjean  protein  and  oil  (one  or  both)  /cq 

(V)  Wheat  protein  (per  test)  "!!"""!!!!"!!!"!!!" "  "  i  50 

(vi)  Sunflower  oil  (per  test) !."!!!!!!!!!!!!!."!!!!!!!!" 1  50 

(vii)  Vomitoxin  (qualitative) !!!!!!!!!!!!!!!!!"!"!!!!!!!!!."!!" 750 

(viii)  Vornitoxin  (quantitative) !!!!!!"!!!!!."!!!!!!!!"""!."."!." 12  50 

(ix)  Waxy  corn  (per  test)  """""""""!!""""""!!""!!!"!!!!!!""!"!!!"!!""" 1  50 

(x)  Fees  for  other  tests  not  listed  above  will  be  based  on  the  lowest  noncontract  hourly  rate., 
(xi)  Other  services 

(a)  Class  Y  Weighing  (per  carrier) 

(1)  Truck/container  on 

(2)Railcar ,fr 

(3)  Barge '.^.ZZZZZZ'ZZZZZZZ"Z"Z"'ZZ'""Z  ZSO 

(3)  Administrative  Fee  (assessed  in  addition  to  all  other  applicable  fees,  only  one  administrative  fee  will  be  assessed  when  insoection  and 
weighing  services  are  performed  on  the  same  carrier) 

(I)  All  outtx>und  carriers  (per-metric-ton)* 

(a)  1-1.000.OOC  jy,   0 

(b)  1 ,000,00t-1 .500.000  " nnool 

(c)  1.500.001-2.000.000 " nXX^ 

(d)  2.000.001-5.000.000  " nnX^ 

(e)  5,000.001-7,000.000  " " nXX^n 

(f)  7.000^ ::.::::::::::::::::::::::::::::::::::::::::::::::::::  ?S 

«,oWi^^^  ^l  °"^'".  '"spection  and  weighing,  reinspection,  and  appeal  inspection  service  and  include,  but  are  not  limited  to  samolina 
«^  ??;wof  !?nH"^^.iriS'  *°  '°^^'"^  ^,  °^^9e  examinations,  and  certifying  results  performed  within  25  miles  of  an  employee's  assigned  duty  sta- 
tiOTi  Travel  and  related  expenses  will  be  charged  for  sen/ice  outside  25  miles  as  found  in  §800  72  (a) 

►^.?^dT^  ^^*®^  ^'"  ^  assessed  for  all  hours  in  excess  of  8  consecutive  hours  that  result  from  an  applicant  scheduling  or  requestina  sen/ice 
beyond  8  hours,  or  if  requests  for  additional  shifts  exceed  existing  staffing  cuumiy  u>  icMutssung  service 

^rff^^i  ^  ^inspection  services  will  be  assessed  the  same  fee  as  the  original  inspection  service 
The  administrative  fee  is  assessed  on  an  accumulated  basis  beginning  at  the  start  of  the  Service's  fiscal  year  (October  1  each  year) 
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Table  2.— Services  Performed  at  Other  than  an  AppucANrs  Facility  in  an  FGIS  Laboratory  ^  2 


(1)  Original  Inspection  and  Weighing  (Class  X)  Services 

(i)  Sampling  only  (use  hourly  rates  from  Table  1) 

(ii)  Stationary  lots  (sampling,  grade/factor,  &  checkloading) 

(a)  Truck/trailer/container  (per  carrier)  

(b)  Railcar  (per  carrier) _ „ 

(c)  Barge  (per  carrier) _ „ 

(d)  Sacked  grain  (per  hour  per  service  representative  plus  an  administrative  fee  per  hundredweight)  (CWT)  

(iiO  Lots  sampled  online  during  k>ading  (sampling  charge  under  (i)  above,  plus): 

(a)  Truck/trailer  container  (per  carrier)  

(b)  Railcar  (per  carrier) »„ „ 

(c)  Barge  (per  carrier) „ » 

(d)  Sacked  grain  (per  hour  per  service  representative  plus  an  administrative  fee  per  hundredweight)  (CWT)  

(iv)  Other  services 

(a)  Submitted  sample  (per  sample— grade  and  factor)  

(b)  Warehouseman  inspection  (per  sample) _ - 

(c)  Factor  only  (per  factor— maximum  2  factors) „ 

(d)  Checktoading/condition  examination  (use  houriy  rates  from  Table  1,  plus  an  administrative  fee  per  hundredweight  if 
not  previously  assessed)  (CWT)  

(e)  Reinspection  (grade  and  factor  only.  Sampling  service  additional,  item  (i)  above) 

(f)  Class  X  Weighing  (per  hour  per  service  representative)  

(v)  Additional  tests  (excludes  sampling) 

(a)  Aflatoxin  (per  test— other  than  TLC  method) 

(b)  Aflatoxin  (per  test— TLC  method)  ~ 

(c)  Com  oil,  protein,  and  starch  (one  or  any  combinatk>n)  ....; .X... „..;.... 

(d)  Soybean  protein  and  oil  (one  or  both) ; „ 

(e)  Wheat  protein  (per  test) 

(f)  Sunflower  oil  (per  test) 

(g)  Vomitoxin  (qualitative) ~ 

(h)  Vomitoxin  (quantitative)  ;.. « -.. ™ - 

(i)  Waxy  com  (per  test) 

(j)  Canola  (per  test— 00  dip  test) 

(k)  Pesticide  Residue  Testing  3  .  ^ 

(1)  Routine  Compounds  (per  sample) _ 

(2)  Special  Compounds  (per  service  representative)  

(I)  Fees  for  other  tests  not  listed  above  will  be  based  on  the  lowest  noncontract  houriy  rate  from  Table  1. 

(2)  Appeal  inspection  and  review  of  weighing  service/ 

(i)  Board  Appeals  and  Appeals  (grade  and  factor) 

(a)  Factor  only  (per  factor— max  2  factors) 

(b)  Sampling  service  for  Appeals  additional  (houriy  rates  from  Table  1) 
(ii)  Additional  tests  (assessed  in  addition  to  all  other  applicable  fees) 

(a)  Aflatoxin  (per  test,  other  than  TLC)  ~ 

(b)  Aflatoxin  (TLC) - - 

(c)  Com  oil,  protein,  and  starch  (one  or  any  combination) _ 

(d)^ybean  protein  and  oil  (one  or  both) 

(e)  Wheat  protein  (per  test) ,— 

(f)  Sunflower  oil  (per  test) ~ 

(g)  Vomitoxin  (per  test — qualitative) 

(h)  Vomitoxin  (per  test — quantitative) 

(i)  Vomitoxin  (per  test— HPLC  Board  Appeal) ~ 

(j)  Pesticide  Residue  Testing  3 

(1)  Routine  Compounds  (per  sample)  ~ ~... i 

(2)  Special  Compounds  (per  service  representative) ; 

(k)  Fees  for  other  tests  not  listed  above  will  be  based  on  the  lowest  noncontract  houriy  rate  from  Table  1. 

(Hi)  Review  of  weighing  (per  hour  per  service  representative) 

(3)  Stowage  examination  (service-on-request)  ^ 

(i)  Ship  (per  stowage  space) 

(ii)  Subsequent  ship  examinations  (same  as  original)  (minimum  $175  per  ship)  ^ 

(iii)  Barge  (per  examination)  — - 

(iv)  All  other  carriers  (per  examination) • — 


$18.10 

27.60 

174.35 

0.02 

9.85 

19.10 

108.10 

0.02 

10.60 

17.60 

4.60 

0.02 
11.60 
48.00 

25.60 

101.60 

8.10 

8.10 

8.10 

8.10 

26.10 

31.10 

9.35 

9.35 

200.00 
100.00 


76.60 
39.60 


25.85 

111.10 
15.85 
15.85 
15.85 
15.85 
36.10 
41.10 

128.00 

200.00 
100.00 

69.60 


"        50.50 

(minimum 

$275  per  ship) 

40.50 
15.50 


1  Fees  apply  to  original  inspection  and  weighing,  reinspection,  and  appeal  inspectk>n  service  and  include,  but  are  not  limited  to,  sampling, 
grading,  weighing,  prior  to  loading  stowage  examinations,  and  certifying  results  performed  within  25  miles  of  an  employee's  assigned  duty  sta- 
tion. Travel  and  related  expenses  will  be  charged  for  sen/ice  outside  25  miles  as  found  in  §800.72  (a). 

2  An  additional  charge  will  be  assessed  when  the  revenue  from  the  services  in  Schedule  A,  Table  2,  does  not  cover  what  wouki  have  been  col- 
lected at  the  applk:able  houriy  rate  as  provided  in  §800.72  (b). 

3  If  performed  outside  of  normal  business,  1-1/2  times  the  applicable  unit  fee  will  be  charged. 

*  If,  at  the  request  of  the  Service,  a  file  sample  is  located  and  forwarded  by  the  Agency  for  an  official  agency,  the  Agency  may,  upon  request, 
be  reimbursed  at  the  rate  of  $2.50  per  sample  by  the  Servk». 
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Table  3.— Miscellaneous  Services  ^ 


(1)  Grain  grading  seminars  (per  hour  per  service  representative)  ^ 

(2)  Certification  of  diverter-type  mechanical  samplers  (per  hour  per  service  representative)  2  .'.''"'"^""'. 

(3)  Special  weighing  services  (per  hour  per  sen/ice  representative):  2 

(i)  Scale  testing  and  certification  

(ii)  Evaluation  of  weighing  and  material  handling  systems  ......Z...... 

(iii)  NTEP  Prototype  evaluation  (other  than  Railroad  Track  Scales) ^.".I'l.'l.'".""!'""."!!."."!!!!"!!!!!"."!! 

(rv)  NTEP  Prototype  evaluation  of  Railroad  Track  Scales  (plus  usage  fee  per  day  for  tesrcar) ".."!!"!!"!!"!"!!!."!!"""!"!"""!"" 

(v)  Mass  standards  calibration  and  reverification 

(vi)  Special  projects 11".."!™!!!!!™!™!!!™!!!!!!!!!!!!!™!!!" 

(4)  Foreign  travel  (per  day  per  service  representative) !!!!!!!!!!!!!!!!!!!!!" 

(5)  Online  customized  data  EGIS  service:  " 

(i)  One  data  file  per  week  for  1  year  

(ii)  One  data  file  per  month  for  1  year !!!!!!!.!!!.!!!!.!!!!!!!!!!!!!!!!!!! 

(6)  Samples  provkjed  to  interested  parties  (per  sample) !.!!!!!!!!!!!!!!!!!!!.!!! 

(7)  Divkled-lot  certificates  (per  certificate) !!.!!!!!!!!!!!!!!!!!!!!!! 

(8)  Extra  copies  of  certifKates  (per  certifKate) !!!.!!.!!!!!!!."!!!!!!!!!!!!!! 

(9)  Faxing  (per  page) !!!!!!!!!!!!!!!!!!!!!!!!.!! " 

(10)  Special  mailing  (actual  cost).  

(11)  Preparing  certifrcates  onsite  or  during  other  than  normal  business  hours  (use  hourly  rates  from  Table  1). 
'  Any  requested  servrce  that  is  not  listed  will  be  performed  at  $48.00  per  hour 

2  Regular  business  hours-Ktonday  thru  Frktay-servk»  provkJed  at  other  than  regular  hours  charged  at  the  applkaWe  overtime 


$48.00 
48.00 

48.00 
48.00 
48.00 
48.00 

110.00 
48.00 
48.00 

435.00 

500.00 
300.00 
2.50 
1.50 
1.50 
1.50 


hourly  rate. 


Dated:  December  17, 1998. 
James  R.  Baker. 

Administrator,  Grain  Inspection,  Packers  and 
Stockyards  Administration. 
|FR  Doc.  98-33921  Filed  12-22-98;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Mariteting  Service 
7  CFR  Part  1065 
[Docket  No.  DA-e8-11] 

Milk  in  the  Nebraslca-Westem  Iowa 
Mariieting  Area;  Termination  of  Certain 
Provisions  of  ttie  Order 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Final  rule. 


SUMMARY:  This  rule  terminates  the 
advertising  and  promotion  provisions  of 
the  Nebraska- Western  Iowa  Federal  milk 
order  {Order  65)  with  respect  to  milk 
marketed  on  or  after  December  1, 1998. 
Termination  of  the  provisions  was 
requested  by  Dairy  Farmers  of  America 
and  North  Central  Associated  Milk 
Producers,  Inc.,  two  associations  of 
dairy  farmers  who  represent 
approximately  90  percent  of  the 
producers  whose  milk  is  pooled  under 
the  order.  Since  a  majority  of  the 
producers  on  the  market  request  the 
removal  of  the  advertising  and 
promotion  provisions  from  the  order, 
the  program  should  be  terminated. 
EFFECTIVE  DATES:  The  effective  date  for 
§§  1065.73(a)(2)(viii),  1065.107  and 
1065.121(a)  is  December  1. 1998.  The 


effective  date  for  §§  1065.105  through 
1065.122  is  March  31,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Constance  M.  Brenner,  Marketing 
Specialist,  USDA/AMS/Dairy  Division, 
Order  Formulation  Branch,  Room  2971, 
South  Building,  P.O.  Box  96456, 
Washington,  DC  20090-6456  (202)  720- 
2357,  e-mail  address 

Connie M Brenner@usda.gov . 

SUPPLEMENTARY  INFORMATION:  The 
Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule  terminates 
assessments  for  the  Nebraska-Western 
Iowa  milk  order  advertising  and 
promotion  program  on  milk  marketed 
on  and  after  December  1, 1998.  This  rule 
will  not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
request  modification  or  exemption  from 
such  order  by  filing  with  the  Secretary 
a  petition  stating  that  the  order,  any 
provision  of  the  order,  or  any  obligation 
imposed  in  coimection  with  the  order  is 
not  in  accordance  with  the  law.  A 
handler  is  a^orded  the  opportunity  for 
a  hearing  on  the  petition.  After  a 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  thie  United  States  in  any 


district  in  which  the  handler  is  an 
inhabitant,  or  has  its  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  the  date 
of  the  entry  of  the  ruling. 

Small  Business  Consideration 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.),  the 
Agricultural  Marketing  Service  has 
considered  the  economic  impact  of  this 
action  on  small  entities  and  has  certified 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  the 
purpose  of  the  Regulatory  Flexibility 
Act.  a  dairy  farm  is  considered  a  "small 
business"  if  it  has  an  annual  gross 
revenue  of  less  than  $500,000,  and  a 
dairy  products  manufacturer  is  a  "small 
business"  if  it  has  fewer  than  500 
employees.  For  the  purposes  of 
determining  which  dairy  farms  are 
"small  businesses,"  the  $500,000  f>er 
year  criterion  was  used  to  establish  a 
production  guideline  of  326,000  pounds 
per  month.  Although  this  guideline  does 
not  factor  in  additional  monies  that  may 
be  received  by  dairy  producers,  it 
should  be  an  inclusive  standard  for 
most  "small"  dairy  farmers.  For 
purposes  of  determining  a  handler's 
size,  if  the  plant  is  part  of  a  larger 
company  operating  multiple  plants  that 
collectively  exceed  the  500-employee 
limit,  the  plant  will  be  considered  a 
large  business  even  if  the  local  plant  has 
fewer  than  500  employees. 

Six  milk  handlers  operating  4  pool 
distributing  and  3  pool  supply  plants 
are  regulated  under  the  Nebraska- 
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Western  Iowa  milk  order,  and  the  milk 
of  1,111  dairy  farmers  (559  of  whom  are 
located  in  Nebraska)  is  pooled  under  the 
order.  This  rule  would  terminate  the 
advertising  and  promotion  program 
provisions  of  the  Nebraska- Western 
Iowa  order  (7  CFR  Part  1065, 
§§  1065.105  through  1065.122  and  a 
reference  to  §1065.107  in 
§  1065.73(a)(2)(viii))  and  the  10-cent  per 
hundredweight  assessment  for  the 
purpose  of  operating  the  program  on 
producer  milk  pooled  under  the  order. 
However,  the  total  amount  of 
assessments  deducted  from  dairy  farmer 
returns  for  advertising  and  promotion 
should  not  be  affected  by  this  rule. 

The  Dairy  and  Tobacco  Adjustment 
Act  of  1983  (7  U.S.C.  4501  et  seq.) 
requires  that  a  national  assessment  of  15 
cents  per  himdredweight  be  deducted 
from  payments  to  all  dairy  farmers  for 
milk  marketed,  with  up  to  10  cents  of 
that  deduction  able  to  be  designated  to 
go  to  research  and  promotion  programs 
designated  under  that  Act  as  "Qualified 
State  or  regional  programs."  The 
remaining  5-cent  portion  of  the  national 
assessment  is  directed  to  go  to  the 
National  Dairy  Promotion  and  Research 
Board  (the  Board).  The  10-cent 
assessment  under  the  qualified  Order  65 
program  totaled  $118,515.94  for 
September  1998,  vdth  $14,430.90  of  that 
amount  paid  for  Minnesota  and  South 
Dakota-produced  milk  pooled  under 
CDrder  65  to  the  Minnesota  and  South 
Dakota  qualified  State  promotion  and 
research  programs. 

Upon  termination  of  the  Order  65 
advertising  and  promotion  program 
provisions,  a  new  statutorily-required 
Nebraska  State  program  (which  also  will 
be  a  qualified  program)  will  begin  to 
receive  the  10-cent  portion  of  the  15- 
cent  assessment  for  producers  located 
within  the  State  of  Nebraska.  Producers 
located  within  the  States  of  Iowa, 
Missouri,  Kansas  and  Colorado  whose 
milk  is  pooled  under  Order  65  will  be 
able  to  designate  these  or  other  qualified 
programs  to  receive  the  10-cent  portion 
of  their  national  assessment,  or  that 
portion  will  be  sent  to  the  Board  in 
addition  to  the  reqmred  5-cent 
assessment. 

The  Order  65  Advertising  and 
Promotion  Program  is  set  up  as  a 
voluntary  program,  with  producers  able 
to  request  refunds  of  assessments. 
However,  the  1983  Dairy  and  Tobacco 
Adjustment  Act  requires  that  the  entire 
assessment  for  promotion  and  research 
be  directed  either  to  the  Board  or  to 
qualified  programs,  effectively 
eliminating  the  ability  of  any  of  the 
assessment  to  be  refunded  to  dairy 
farmers.  Therefore,  this  termination  will 
not  change  the  amount  of  assessments 


paid  by  dairy  farmers  for  promotion  and 
research  activities,  but  will  eliminate 
the  Order  65  advertising  and  promotion 
agency. 

The  regulatory  impact  of  the  Federal 
order  on  milk  handlers  would  be 
reduced  because  the  order  would  no 
longer  require  advertising  and 
promotion  assessments  to  be  sent  to  the 
Nebraska- Western  Iowa  advertising  and 
promotion  agency.  However,  handlers 
still  would  be  required  to  remit 
producer  assessments  to  the  qualified 
program  established  by  Nebraska  statute 
and  the  National  Dairy  Promotion  and 
Research  Board  (for  the  559  Order  65 
dairy  farmers  located  in  Nebraska),  or  to 
other  qualified  programs  and  the 
National  Dairy  Promotion  and  Research 
Board  (for  the  552  dairy  fanners  located 
outside  Nebraska  whose  milk  is  pooled 
under  Order  65). 

This  order  of  termination  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
(7  U.S.C.  601-674)  and  of  the  order 
regulating  the  handling  of  milk  in  the 
Nebraska- Western  Iowa  marketing  area 
(7  CFR  Part  1065). 

Statement  of  Consideration 

The  termination,  requested  by  Dairy 
Farmers  of  America  and  North  Central 
Associated  Milk  Producers,  Inc., 
associations  of  dairy  farmers  whose 
milk  is  pooled  on  the  Nebraska- Western 
Iowa  Federal  milk  order,  vnW  eliminate 
the  advertising  and  promotion 
provisions  of  that  order.  This  action 
terminates  funding  for  the  program  with 
respect  to  milk  marketed  on  and  after 
December  1, 1998.  The  other  provisions 
of  the  program  are  terminated  effective 
March  31, 1999.  Such  timing  will 
facilitate  the  orderly  termination  of  the 
program's  activities  funded  with  monies 
collected  on  milk  marketed  prior  to 
December  1. 1998,  and  will  give  the 
market  administrator  the  time  needed  to 
complete  audit  verification  work  and 
any  other  duties  related  to  liquidation  of 
theprogram. 

The  Order  65  Advertising  and 
Promotion  Program  requires  a  10-cent 
per  himdredweight  assessment  on 
producer  milk  pooled  imder  the  order 
for  the  purpose  of  operating  the 
program. 

In  addition,  the  Dairy  and  Tobacco 
Adjustment  Act  of  1983  (7  U.S.C.  4501 
et  seq.)  requires  that  a  national 
assessment  of  15  cents  per 
hundredweight  be  deducted  from 
payments  to  all  dairy  farmers  for  milk 
marketed,  with  up  to  10  cents  of  that 
deduction  able  to  be  designated  to  go  to 
a  qualified  State  or  regional  dairy 
product  promotion,  research  or 
nutrition  education  program,  such  as 


the  voluntary  "Qualified  State  or 
regional  program"  administered  through 
the  Nebraska-Western  Iowa  order.  The 
remaining  5-cent  portion  of  the  national 
assessment  is  directed  to  go  to  the 
National  Dairy  Promotion  and  Research 
Board  (the  Board).  The  10-cent 
assessment  under  the  qualified  Order  65 
program  totaled  $118,515.94  for 
September  1998,  with  $14,430.90  of  that 
amount  paid  for  Minnesota  and  South 
Dakota-produced  milk  pooled  under 
Order  65  to  the  Minnesota  and  South 
Dakota  qualified  State  promotion  and 
research  programs. 

The  State  of  Nebraska  has  enacted  a 
state  law  (Nebraska  State  Statute  2- 
3958)  requiring  the  10-cent  portion  of 
the  1 5-cent  deduction  for  milk  produced 
in  Nebraska  to  be  sent  to  the  State  of 
Nebraska  for  disbursement  to  qualified 
programs  that  request  funds.  The  new 
Nebraska  law  is  ready  to  take  efi^ect. 
However,  a  proviso  included  in  the  law 
states  that  the  Nebraska  fund  caimot 
begin  operation  until  the  Nebraska- 
Western  Iowa  Federal  order  advertising 
and  promotion  program  has  been 
terminated. 

Section  608c(5)(I)  of  the  Act  provides 
that  any  Federal  order  advertising  and 
promotion  provisions  may  be 
terminated  separately  whenever  the 
Secretary  makes  a  determination  that 
the  provisions  of  Section  608c(16)(B)  for 
terminating  an  order  have  been  met. 
Section  608c(16)(B)  of  the  Agricuhural 
Marketing  Agreement  Act  requires  that 
the  Secretary  terminate  an  order 
whenever  he  finds  that  a  majority  of  the 
producers  engaged  in  production  of 
milk  for  the  market  during  a 
representative  period  favor  termination, 
or  that  such  dairy  farmers  produced 
more  than  50  percent  of  the  milk 
produced  for  sale  in  the  market  during 
such  period. 

Dairy  Farmers  of  America  and  North 
Central  Associated  Milk  Producers.  Inc.. 
represent  approximately  90  percent  of 
.  the  producers  and  approximately  81% 
of  the  production  of  milk  pooled  imder 
the  Nebraska- Western  Iowa  Federal  milk 
order.  The  termination  order  designates 
the  month  of  September  1998  as  the 
representative  period  for  the  purpose  of 
determining  that  the  above  described 
statutory  requirement  is  met. 

Therefore,  the  aforesaid  provisions  of 
the  order  are  hereby  terminated. 

It  is  hereby  found  and  determined 
that  there  is  good  cause  for  dispensing 
with  prior  notice  and  comment  and  that 
thirty  days'  notice  of  the  effective  date 
hereof  is  impractical,  imnecessary  and 
contrary  to  die  public  interest  in  that' 
(a)  The  termination  is  necessary  to 
fulfill  the  statutory  requirements  of 
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SecUons  608c(5)(I)  and  608c(16)(B)  of 
the  Act  (7  U.S.C.  601-674); 

(b)  This  termination  does  not  require 
of  persons  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date;  and 

(c)  The  annual  operation  of  the  Order 
65  advertising  and  promotion  program 
is  based  on  milk  marketed  December  1 
through  November  30. 

Therefore,  good  cause  exists  for 
making  this  order  effiective  without 
prior  notice  and  comment,  and  less  than 
30  days  from  the  date  of  publication  in 
the  Federal  Register. 

List  of  Subjects  in  7  CFR  Part  1065 

Milk  marketing  orders. 

For  the  reasons  set  forth  in  the 
preamble,  the  follovtring  provisions  of  7 
CFR  Part  1065  are  amended  as  follows: 

PART  1065— MILK  IN  THE  NEBRASKA- 
WESTERN  IOWA  MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
Fart  1065  continues  to  read  as  follows: 


Authority:  7  U.S.C.  601-674. 

§1065.73    [Amended] 

2.  In  §  1065.73,  paragraph  (a)(2)(viii) 
is  amended  by  removing  the  language 
"and  for  advertising  and  promotion 
pursuant  to  §  1065.107"  effective 
December  1, 1998. 

S  1065.107    [Removed] 

3.  Section  1065.107  is  removed 
effective  December  1, 1998. 

S  1065.121    [Amended] 

4.  In  Section  1065.121,  paragraph  (e) 
is  removed  and  reserved  effective    ' 
December  1, 1998. 

H  1065.105  tlirough  1065.122    [Removed] 

5.  Sections  1065.105  through 
1065.122  and  the  undesignated  center 
heading  preceding  them  are  removed 
effective  March  31, 1999. 

Dated:  December  16, 1998. 
Richard  M.  McKee, 

Deputy  Administrator,  Dairy  Programs. 

(FR  Doc.  98-33932  Filed  12-22-98;  8:45  am) 

BILLING  COOE  3410-02-U 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  203 

[Regulation  C;  Docket  No.  [R-1033]] 

Home  Mortgage  Disclosure 
(Regulation  C) 

AGENCY:  Board  of  Governors  of  the 

Federal  Reserve  System. 

ACTION:  Final  rule;  staff  commentary. 


SUMMARY:  The  Board  is  publishing  a 
final  rule  amending  the  staff 
commentary  that  interprets  the 
requirements  of  Regulation  C  (Home 
Mortgage  Disclosure).  The  Board  is 
required  to  adjust  annually  the  asset- 
size  exemption  threshold  for  depository 
institutions  based  on  the  annual 
percentage  change  in  the  Consumer 
Price  Index  for  Urban  Wage  Earners  and 
Clerical  Workers.  The  adjustment 
reflects  changes  for  the  twelve-month 
period  ending  in  November.  During  this 
period,  the  index  increased  by  1.3%;  as 
a  result,  the  threshold  remains  at  $29 
million.  Thus,  depository  institutions 
with  assets  of  $29  million  or  less  as  of 
December  31, 1998  are  exempt  from 
data  collection  in  1999. 
EFFECTIVE  DATE:  January  1, 1999.  This 
rule  apphes  to  all  data  collection  in 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Morris  Blumenthal,  Staff 
Attorney,  Division  of  Consumer  and 
Community  Affairs,  at  (202)  452-3667; 
for, users  of  Telecommimications  Device 
for  the  Deaf  (TDD)  only,  contact  Diane 
Jenkins  at  (202)  452-3544. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

The  Home  Mortgage  Disclosure  Act 
(HMDA;  12  U.S.C.  2801  et  seq.)  requires 
most  mortgage  lenders  located  in 
metropolitan  statistical  areas  to  collect 
data  about  their  housing-related  lending 
activity.  Annually,  lenders  must  file 
reports  vnth  their  federal  supervisory 
agencies  and  make  disclosures  available 
to  the  public.  The  Board's  Regulation  C 
(12  CFR  part  203)  implements  HMDA. 
Provisions  of  the  Economic  Growth  and 
Regulatory  Paperwork  Reduction  Act  of 
1996  (Pub.  L.  104-208. 110  Stat.  3009) 
amended  HMDA  to  expand  the 
exemption  for  small  depository 
institutions.  Prior  to  1997,  HMDA 
exempted  depository  institutions  with 
assets  totaling  $10  milHon  or  less,  as  of 
the  preceding  year  end.  The  statutory 
amendment  increased  the  asset-size 
exemption  threshold  by  requiring 
annual  adjustments  based  on  the  annual 
percentage  increase  in  the  Consumer 
Price  Index  for  Urban  Wage  Earners  and 
Clerical  Workers  (CPIW). 

The  statutory  amendment  is 
implemented  in  §  203.3(a)(l)(ii),  which 
provides  that  the  Board  will  adjust  the 
threshold  based  on  the  year-to-year 
change  in  the  average  of  the  CPIW,  not 
seasonally  adjusted,  for  each  twelve- 
month period  ending  in  November, 
rounded  to  the  nearest  million.  For  1998 
data  collection,  the  exemption  threshold 
was  $29  million.  During  the  period 
ending  in  November  1998,  the  CPIW 


increased  by  1.3%.  As  a  result,  the  new 
threshold  remains  at  $29  million.  Thus, 
depository  institutions  with  assets  of 
$29  miUion  or  less  as  of  December  31, 
1998  are  exempt  from  data  collection  in 
1999.  An  institution's  exemption  from 
collecting  data  in  1999  does  not  affect 
its  responsibility  to  report  the  1998  data 
it  was  required  to  collect. 

The  Board  is  adopting  this 
amendment  to  the  staff  commentary  to 
implement  the  fact  that  the  exemption 
threshold  remains  at  $29  million  for 
data  collected  in  1999.  The 
Administrative  Procedure  Act  provides 
that  notice  and  opportimity  for  public 
comment  are  not  required  if  the  Board 
finds  that  notice  and  public  comment 
are  unnecessary  or  would  be  contrary  to 
the  public  interest.  5  U.S.C.  553(b)(B). 
The  Board  believes  such  a  finding  is 
appropriate  in  this  case.  Regulation  C 
estabUshes  a  formula  for  determining 
adjustments  to  the  exemption  threshold, 
if  any,  and  the  amendment  to  the  staff 
commentary  merely  applies  the  formula. 
This  amendment  is  technical  and  not 
subject  to  interpretation.  For  these 
reasons,  the  Board  has  determined  that 
pubUshing  a  notice  of  proposed 
rulemaking  and  providing  opportunity 
for  public  comment  for  the  following 
amendment  is  imnecessary  and  would 
be  contrary  to  the  public  interest. 
Therefore,  the  amendment  is  adopted  in 
final  form. 

II.  Section  by  Section  Analysis 

Section  203.3— Exempt  Institutions 

Comment  3(a)-2  has  been  revised  to 
provide  that  depository  institutions 
with  assets  that  are  at  or  below  the 
threshold  as  of  December  31, 1998  need 
not  collect  data  for  1999. 

List  of  Subjects  in  12  CFR  Part  203 

Banks,  banking,  Consiuner  protection. 
Federal  Reserve  System,  Mortgages, 
Reporting  and  recordkeeping 
requirements. 

Text  of  Revisions 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  amends  12  CFR 
Part  203  as  follows: 

PART  203— HOME  MORTGAGE 
DISCLOSURE  (REGULATION  C) 

1.  The  authority  citation  for  Part  203 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  2801-2810. 

2.  In  Supplement  I  to  Part  203,  under 
Section  203.3 — Exempt  Institutions, 
luider  3(a)  Exemption  based  on  location, 
asset  size,  or  number  of  home-purchase 
loans,  paragraph  2  is  revised  to  read  as 
follows: 
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Supplement  I  to  Part  203— Staff 
Cofninentary 


S<<;tion  203.3 — ^Exempt  Institutions 

3(a)  Exemption  based  on  location, 
asset  size,  or  number  of  home-purchase 


Adjustment  of  exemption  threshold 
fok^  depository  institutions.  For  data 
cdUection  in  1999,  the  asset-size 
e^t^mption  threshold  is  $29  million. 
Depository  institutions  with  assets  at  or 
beibw  $29  million  are  exempt  from 
cdljlecting  data  for  1999. 
*  I '     •        •        •        * 

By  order  of  the  Board  of  Governors  of  the 
Faderal  Reserve  System,  acting  through  the 
Seicretary  of  the  Board  under  delegated 
authority,  December  17. 1998. 
Jetmifer  J.  Johnson, 
Secretary  of  the  Board. 
(FR  Doc.  9»-34021  Filed  12-22-98;  8:45  am] 
MILUNQ  CODE  K1IMI1-P 


Ni^ONAL  CREDIT  UNION 
APMINISTRATION 

12  CFR  Part  701 

Organization  and  Operations  of 
Federal  Credit  Unions 

A(fitNCY:  National  Credit  Union 
Afiministration  (NCUA). 

A(^TI0N:  Final  rule. 

— i  I 

SUMMARY:  The  final  rule  clarifies  certain 
provisions  in  NCUA's  regulation  that 
sejt^  forth  the  requirements  for  the 
piji^hase,  sale  and  pledge  of  eligible 
obligations.  Currently,  the  regulation 
provides  that  a  federal  credit  union 
(FkpU)  may  purchase  real  estate  loans 
bora  any  source  if  it  is  granting  real 
.-estate  loans  on  an  ongoing  basis  and  the 
purchase  will  facilitate  the  packaging  of 
a  {:|ool  of  loans  for  sale  on  the  secondary 
market.  The  final  rule  clarifies  that  a 
pool  must  include  a  substantial  portion 
of  the  FCU's  members'  loans  and  must 
be  Isold  promptly.  Further,  the  final  rule 
ex|>lains  when  the  purchase  of  a 
member's  loan  is  not  the  purchase  of  an 
eligible  obligation,  but  rather  the 
mlaking  of  a  direct  loan. 
DATES:  The  rule  is  effective  January  1, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
M^ry  F.  Rupp,  Staff  Attorney,  Office  of 
G^eral  Counsel,  National  Credit  Union 
At  ministration,  1775  Ehike  Street, 
Al  ixandria,  Virginia  22314-3428  or 
telephone:  (703)  518-6553. 
81 » >PI.EMENTARY  INFORMATION: 


Background 

On  July  30, 1998,  the  NCUA  Board 
requested  comments  on  proposed 
changes  to  §  701.23  of  its  regulations.  63 
FR  41976  (August  6, 1998).  Section 
701.23  sets  forth  the  requirements  for 
FCUs'  purchase,  sale  and  pledge  of 
eligible  obligations. 

Section  701.23(b)(l)(iv)  allows  an 
FCU  to  purchase  real  estate  loans  from 
any  source  if  it  is  granting  them  on  an 
ongoing  basis  and  the  purchase  will 
facilitate  the  packaging  of  a  pool  of 
loans  to  be  sold  on  the  secondary 
market.  The  proposal  clarified  that  a 
pool  of  loans,  as  used  in  that  subsection, 
must  include  a  substantial  portion  of  the 
FCU's  own  loans  and  must  be  sold 
promptly.  This  clarification  is  taken 
from  the  Accounting  Manual. 
Accounting  Manual  for  Federal  Credit 
Unions.  §6030.4. 

Section  701.23(b)(3)  sets  forth  the 
exceptions  to  the  5%  limit  on  the 
purchase  of  eligible  obligations.  The 
proposal  adds  to  the  list  of  exceptions, 
an  indirect  lending  or  leasing 
arrangement  if  it  is  classified  as  a  loan. 
The  conditions  for  classifying  it  as  a 
loan  are  that  the  FCU  must  make  the 
final  tmderwriting  decision  and  that  the 
sale  or  lease  contract  must  be  assigned 
to  the  FCU  very  soon  after  it  is  signed 
by  the  member  and  the  dealer  or  leasing 
company. 

Summary  of  Comments 

The  NCUA  Board  received  ten 
comments  on  the  proposal:  two  from 
credit  union  trade  groups;  one  from  a 
state  league;  five  from  credit  unions;  one 
from  a  bank  trade  group:  and  one  from 
a  private  insurer.  Of  the  six  commenters 
that  addressed  the  proposed  changes, 
five  generally  supported  them. 

Section  701.23(b)(l)(iv) 

The  five  commenters  that  supported 
the  proposed  changes  to  this  provision 
noted  that  the  amendments  give 
sufficient  guidance  while  allowing 
flexibility.  One  commenter  noted  that 
the  amendment  has  the  beneficial  effect 
of  preserving  credit  unions'  focus  on 
meiking  loans  to  members  while 
avoiding  the  imposition  of  a  barrier  if 
certain  timeframes  and  amounts  were 
required. 

'The  negative  commenter  was 
concerned  that  the  language  in  the 
proposal  requiring  "a  substantial 
portion  of  its  own  loans"  would 
preclude  it  from  having  a  pool 
composed  substantially  of  member 
loans  it  had  piuchased  from  its  CUSO. 
An  FCU  has  the  express  authority  to 
purchase  its  member  loans  from  any 
source  without  any  pooling 


requirements.  12  U.S.C.  1757(13);  12 
CFR  701.23(b)(i).  Since  the  intent  of  the 
limitaUon  in  §  70l.23(b){iv)  is  to  limit 
the  purchase  of  nonmember  loans,  the 
final  rule  has  been  clarified  to  indicate 
that  a  substantial  portion  of  the  pool 
must  be  composed  of  "member  loans." 

The  Board  asked  for  comment  on 
whether  specific  numbers  should  be 
used  instead  of  the  terms  "substantial" 
and  "promptly."  Six  of  the  seven 
commenters  that  responded  opposed 
using  specific  numbers.  The  reasons 
cited  in  opposition  were  that:  setting  a 
fixed  ceiling  and  specific  time  may 
make  it  difficult  for  an  FCU  in  certain 
circtunstances;  placing  specific 
limitations,  which  remove  all  flexibility 
for  dealing  with  unforeseen 
circumstances,  is  unnecessary;  setting  a 
specific  ceiling  and  using  specific  dates 
may  make  it  difficult  for  large  credit 
unions  to  assist  small  credit  unions  with 
access  to  the  secondary  market;  and 
using  specific  numbers  and  dates  does 
not  recognize  the  realities  of  the 
secondary  marketplace.  The  Board 
agrees  that  it  is  important  for  FCUs  to 
have  flexibility  in  this  area  and  so,  it 
will  not  define  "substantial"  and 
"promptly"  with  specific  numbers. 

One  commenter,  a  bank  trade  group, 
does  not  address  the  proposal,  but 
rather  takes  exception  to 
§  701.23(b)(l)(iv)  since  its  promulgation 
in  1979.  The  bank  trade  group  "believes 
that  the  purchasing  of  nonmember  loans 
even  for  the  purpose  of  pooling  these 
loans  to  be  sold  on  the  secondary 
market  is  an  attempt  by  federal  credit 
unions  to  circumvent  die  restrictions  on 
loans  to  nonmembers."  The  proposed 
rule  explained  in  detail  the  statutory 
authority  for  this  provision.  63  FR  at 
41976. 

Section  701.23(b)(3). 

The  two  commenters  that  addressed 
the  issue  of  clarifying  in  the  rule  that 
indirect  lending  is  considered  a  loan 
rather  than  the  purchase  of  an  eligible 
obligation  supported  the  proposed 
changes.  Three  commenters  suggested 
that  the  preamble  to  the  final  rule  clarify 
that  credit  or  electronic  scoring  by  a 
third  party  vendor  using  the  credit 
union's  criteria  is  consistent  with  the 
FCU  making  the  final  underwriting 
decision.  The  NCUA  Board  agrees  with 
this  interpretation  Which  follows 
General  Counsel  opinion  letters. 

Two  commenters  asked  for 
clarification  that  assignment  of  the  loan 
means  acceptance  of  the  loan  and  not 
necessarily,  physical  receipt  of  the  loan 
documentation.  The  NCUA  Board 
concurs.  In  today's  marketplace, 
aceeptance  and  payment  are  often  done 
electronically.  However,  physical 
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receipt  of  the  loan  documents  by  the 
credit  union  should  occur  within  a 
reasonable  time  following  acceptance  of 
the  loan. 

The  two  commenters  that  responded 
to  the  question  of  whether  a  specific 
nimiber  of  days  should  be  substituted 
for  the  language  requiring  assignment  of 
the  contract  "very  soon"  after  it  is 
signed  by  the  member,  opposed  specific 
numbers.  The  commenters  noted  that 
using  specific  numbers  could  reduce 
flexibility  and  is  not  necessary.  The 
NCUA  Board  agrees  and  will  not  use 
specific  niunbers. 

Finally,  the  NCUA  Board  asked  for 
comment  on  whether  the  types  of  loans 
that  can  be  purchased  fi"om  any  source 
for  purposes  of  creating  pools  for  sale 
should  be  expanded  to  include  auto  and 
credit  card  loans.  Five  of  the  six 
conmienters  that  responded  supported 
the  Board  pursuing  this  option  for 
FCUs.  Those  commenters  noted  that  it 
would  provide  credit  unions  with  an 
important  asset  and  liability 
management  tool  for  use  as  an 
alternative  means  of  creating  liquidity. 

The  one  negative  commenter  did  not 
see  the  need  for  a  regulation  permitting 
this  practice,  because  there  is  no  major 
secondary  market  for  auto  and  credit 
card  loans. 

The  NCUA  Board  is  aware  that  there 
is  a  growing  secondary  market  for  auto 
and  credit  card  loans  and  intends  to 
look  at  whether  this  is  appropriate  for 
FCUs.  Currently,  the  Financial 
Accoimting  Standards  Board  (FASB)  is 
revievdng  the  accounting  standards 
governing  these  transactions.  Once 
FASB  states  its  position  and  there  is 
stability  in  this  area,  the  NCUA  Board 
will  make  a  decision  on  whether  to 
expand  its  regulations  to  permit  FCUs  to 
purchase  nonmember  auto  and  credit 
card  loans  for  sale  on  the  secondary 
market. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  Uie  NCUA  to  prepare  an 
analysis  to  describe  any  significant 
economic  effect  any  regulation  may 
have  on  a  substantial  number  of  small 
credit  ujuons,  meaning  those  under  $1 
million  in  assets.  The  NCUA  Board  has 
determined  and  certifies  that  the  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  credit  unions.  The 
reason  for  this  determination  is  that  it 
is  highly  unlikely  that  small  credit 
unions  would  be  engaged  in  pooling 
real  estate  loans  for  sale  on  the 
secondary  market.  Accordingly,  the 
NCUA  Board  has  determined  that  a 


Regulatory  Flexibility  Analysis  is  not 
required. 

Executive  Order  12612 

Executive  Order  12612  requires 
NCUA  to  consider  the  effect  of  its 
actions  on  state  interests.  The  final  rule 
will  only  apply  to  federal  credit  unions. 
Section  741.8(b)(1)  specifically  exempts 
state  chartered  federally  insured  credit 
unions  from  §  701.23(b)(l)(iv).  Section 
701. 23(b)(v)  only  applies  to  FCUs. 

Paperwork  Reduction  Act 

The  final  rule  does  not  impose  any 
additional  paperwork  requirements  on 
FCUs. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Pub. 
L.  104-121)  provides  generally  for 
congressional  review  of  agency  rules.  A 
reporting  requirement  is  triggered  in 
instances  where  NCUA  issues  a  final 
rule  as  defined  by  Section  551  of  the 
Administrative  Procedures  Act.  5  U.S.C. 
551.  The  Office  of  Management  and 
Budget  has  reviewed  this  rule  and 
determined  that,  for  purposes  of  the 
Small  Business  Regulatory  Enforcement 
Act  Fairness  Act  of  1996,  this  is  not  a 
major  rule. 

List  of  Subjects  in  12  CFR  Part  701 

Credit  unions;  Eligible  obligations. 

By  the  National  Credit  Union 
Administration  Board  on  December  17, 1998. 
Becky  Baker, 
Secretary  of  the  Board. 

Accordingly,  NCUA  amends  12  CFR 
part  701  as  follows: 

PART  701— ORGANIZATION  AND 
OPERATIONS  OF  FEDERALLY- 
INSURED  CREDIT  UNIONS 

1.  The  authority  citation  for  part  701 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1752(5),  1755. 1756, 
1757. 1759, 1761a,  1761b,  1766, 1767, 1782, 
1784, 1787, 1789  and  1798.  Section  701.6  is 
also  authorized  by  31  U.S.C.  3717.  Section 
701.31  is  also  authorized  by  15  U.S.C.  1601 
etseq.;  42  U.S.C.  1981  and  3601-3610. 
Section  701.35  is  also  authorized  by  42 
U.S.C.  4311-4312. 

2.  Amend  §  701.23  by  adding  a 
sentence  to  the  end  of  paragraph 
(b)(l)(iv)  and  by  revising  paragraph 
(b)(3)  to  read  as  follows: 

§  701 .23    Purchase,  sale  and  pledge  of 
eligible  obligations. 

***** 

(b)*  *  * 
(D*  *  * 

(iv)  *  *  *  A  pool  must  include  a 
substantial  portion  of  the  credit  union's 


members'  loans  and  must  be  sold 
promptly. 

***** 

(3)  The  aggregate  of  the  unpaid 
balance  of  eligible  obligations 
purchased  under  paragraph  (b)  of  this 
section  cannot  exceed  5%  of  the  * 

unimpaired  capital  and  surplus  of  the 
purchaser.  The  following  can  be 
excluded  in  calculating  this  5% 
limitation: 

(i)  Student  loans  purchased  in 
accordance  with  paragraph  {b)(l)(iii)  of 
this  section; 

(ii)  Real  estate  loans  purchased  in 
accordance  with  paragraph  (b)(l)(iv)  of 
this  section; 

(iii)  Eligible  obligations  purchased  in 
accordance  with  paragraph  (b)(l)(i)  of 
this  section  that  are  refinanced  by  the 
purchaser  so  that  it  is  a  loan  it  is 
empowered  to  grant;  and 

(iv)  An  indirect  lending  or  indirect 
leasing  arrangement  that  is  classified  as 
a  loan  and  not  the  purchase  of  an 
eligible  obligation  because  the  federal 
credit  union  makes  the  final 
undenvriting  decision  and  the  sales  or 
lease  contract  is  assigned  to  the  federal 
credit  union  very  soon  after  it  is  signed 
by  the  member  and  the  dealer  or  leasing 
company. 
***** 

[FR  Doc.  98-33946  Filed  12-22-98;  8:45  am] 

BILUNQ  CODE  7S35-01-U 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Federal  Housing  Enterprise 
Oversight 

12  CFR  Part  1710 
RiN  2550-AA01 

Releasing  Information 

agency:  Office  of  Federal  Housing 
Enterprise  Oversight.  HUD. 
action:  Final  rule. 

SUMMARY:  The  Office  of  Federal  Housing 
Enterprise  Oversight  (OFHEO)  is  issuing 
a  final  rule  which  sets  forth  the  basic 
policies  of  OFHEO  regarding  disclosure 
■of  information  it  maintains  and  the 
procedures  for  obtaining  access  to  such 
information  by  the  public.  The  rule 
implements  the  Freedom  of  Information 
Act  (FOIA)  and  establishes  a  schedule  of 
fees,  which  will  be  charged  for  the 
processing  of  record  requests  under  the 
FOIA.  In  addition,  the  rule  sets  forth 
procedures  to  be  followed  to  request 
testimony  or  the  production  of 
docimients  in  legal  proceedings  in 
which  OFHEO  is  not  a  named  party  as 
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wppl  as  procedures  for  service  of  process 
upon  OFHEO  in  any  legal  proceeding. 
EFI(ECnVE  DATE:  January  22, 1999. 
FOtI  FURTHER  INFORMATION  CONTACT:  Gary 
lJ  j^Iorton,  Deputy  General  Counsel, 
Cpkistine  C.  Dion,  Associate  General 
Counsel,  1700  G  Street  NW.,  Fourth 
Floor,  Washington,  DC  20552,  telephone 
(^2)  414-3829  (not  a  toll-free  number). 
Thb  telephone  niunber  for  the 
Twecommunications  Device  for  the  Deaf 
i^  (800) 877-8339. 
Slill>PLEMENTARY  information: 

I.  background 

Title  XIII  of  the  Housing  and 
Cttnmunity  Development  Act  of  1992, 
PiibrL.  No.  102-550,  known  as  the 
F^eral  Housing  Enterprises  Financial 
My  and  Soundness  Act  of  1992  (1992 
t),  esUblished  OFHEO  as  an 
iiidependent  office  within  the 
Dl^artment  of  Housing  and  Urban 
DJavelopment  (HUD).  OFHEO  is 
r^lponsible  for  ensiuing  the  financial 
safety  and  soundness  and  the  capital 
uacy  of  the  Federal  National 
rtgage  Association  (Fannie  Mae)  and 
Federal  Home  Loan  Mortgage 
oration  (Freddie  Mac)  (collectively. 
Enterprises). 
in  order  to  carry  out  its  regulatory 
$ponsibilities,  OFHEO  is  issuing  this 
al  rule  governing  the  release  of 
formation  to  the  public.  The  rule 
plements  the  FOLA  by  establishing 
procedures  by  which  the  public  may 
inspect  OFHEO  records,  request  and 
obtain  copies  of  materials,  and  appeal 
dieinials  of  such  requests  under  the 
FpLA.  This  rule  also  includes  a 
sqiedule  of  fees  and  procedures  for 
ermining  when  fees  should  be 
ived  or  reduced  for  FOLA  requests  in 
brmance  with  applicable  guidelines 
the  Department  of  Justice  (DOJ)  and 
the  Office  of  Management  and  Budget 
(pMB).  The  final  rule  also  implements 
^ecutive  Order  12600  by  providing 
piiedisclosiue  notification  procediues 
for  confidential  commercial  or  financial 
information.  In  addition,  this  final  rule 
prescribes  procedures  for  requesting 
access  to  records  or  testimony  in  legal 
pDoceedings  in  which  OFHEO  is  not  a 
named  party.  Also  set  forth  in  the  final 
nile  are  procedures  for  effecting  service 
Upon  OFHEO  in  any  legal  process, 
including  service  of  process  by  litigants 
seeking  access  to  OFHEO  records. 

lOFHEO  is  aware  of  recent 
adnendments  to  the  FOLA  resulting  fitim 
t|i|e  Electronic  Freedom  of  Information 
Act  Amendments  of  1996  (1996  Act),' 
\  irfaich  was  enacted  to  provide  for  public 
s  ( cess  to  information  in  an  electronic 


>  Pub.  L.  No.  104-231. 110  SUL  3048. 


format  and  for  other  purposes.  OFHEO 
will  implement  the  1996  Act's 
amendments  under  separate 
rulemaking. 

Comments  on  the  proposed  rule  ^ 
were  received  from  Fannie  Mae  and 
Freddie  Mac.  Those  comments  were 
carefully  considered  in  developing  this 
final  rule  and  a  discussion  of  the 
Enterprises'  comments  and  OFHEO's 
response  to  those  comments  follows. 

11.  Comments  on  the  Proposed 
Releasing  Information  Rule 

General  Comments 

Most  of  the  Enterprises'  comments 
related  to  their  request  that  the 
proposed  rule  be  expanded  to  include 
provisions  specifying  how  the  agency 
will  process  a  request  for  information 
which  is  not  required  to  be  disclosed 
under  the  FOLA  because  it  is  covered  by 
an  FOLA  exemption.  The  Enterprises 
commented  that  the  absence  of  such 
provisions  would  result  in  unnecessary 
burdens  on  OFHEO's  staff  by 
necessitating  a  case-by-case  review  of 
requests  for  nonpublic  information,  and 
would  lead  to  uncertainty  and 
impredictability  in  the  disclosure  policy 
of  future  OFHEO  administrations.  The 
Enterprises  also  noted  that  regulations 
governing  access  to  records  subject  to 
discretionary  disclosure  have  been 
adopted  by  the  other  financial 
institution  regulatory  agencies  ^  and  that 
Congress  intended  OFHEO  to  act  in  a 
manner  similar  to  those  agencies. 

OFHEO  agrees  with  the  Enterprises' 
comments  that  OFHEO's  enabling 
statute  contains  several  provisions 
demonstrating  congressional  intent  that 
OFHEO  consider  the  policies,  rules,  and 
procedures  of  the  bank  regulatory 
agencies  in  implementing  its 
operational  and  regulatory  authorities. 
In  fact,  it  is  the  practice  of  OFHEO  to 
carefully  monitor  the  law  applicable  to 
the  bank  regulatory  agencies  as  well  as 
the  rules  and  guidance  of  those  agencies 
in  order  to  more  effectively  carry  out 
OFHEO's  role  as  the  Enterprises'  safety 
and  soundness  regulator. 

For  instance,  the  proposed  regulation 
included  provisions  governing  requests 
for  information  in  litigation  in  which 
OFHEO  is  not  a  party  which  are  similar 
to  regulations  adopted  by  the  bank 
regulators.  These  regulations  are 
designed  to  ensure  that  appropriate 
limits  are  placed  on  examination  and 
other  confidential  information  that  may 
be  sought  as  evidence  in  such  litigation. 
This  final  regulation  contains  the  same 
provisions.  However,  OFHEO  has 


determined  that,  at  this  time,  it  is  not 
appropriate  or  necessary  to  adopt 
'  regulations  governing  how  the  agency 
exercises  its  discretion  in  connection 
with  other  requests  for  information  that 
are  not  subject  to  mandatory  release 
under  the  FOLA. 

The  other  regulators  have  adopted 
those  regulations  primarily  because  they 
receive  numerous  requests  for  certain 
categories  of  information,  which  they 
regularly  disclose  under  their 
discretionary  authority.  Unlike  the  bank 
regulatory  agencies,  which  have  been  in 
existence  for  many  years,  OFHEO  has 
not  experienced  a  large  volume  of 
requests  by  the  public  for  nonpublic 
information.  To  date,  each  request  that 
has  been  received  has  been  reviewed 
and  processed  on  a  case-by-case  basis 
under  the  FOLA.  OFHEO  believes  that 
the  existing  procedures  are  appropriate 
and  effective  and  do  not  pose  an  undue 
burden  on  the  agency.  OFHEO  will,  of 
course,  monitor  the  volume  and  nature 
of  information  requests  on  an  ongoing 
basis  and  propose  appropriate 
amendments  to  the  regulation  if  they  are 
deemed  necessary. 

Fannie  Mae  expressed  concern  that  a 
"gap"  in  the  disclosure  coverage  in 
OFHEO's  final  rule  could  result  in  FOIA 
requesters  asserting  that  HUD's  rules, 
not  OFHEO's,  apply  to  such  requests. 
Fannie  Mae  furdier  commented  that 
HUD's  existing  and  future  disclosure 
rules  and  policies  may  be  inconsistent 
or  conflict  with  OFHEO's  disclosure 
pohcies  and  with  the  appropriate 
treatment  of  sensitive  OFHEO 
supervisory  records.  Fannie  Mae 
expressed  concerns  that  the  application 
of  HUD's  disclosure  rules  could  result 
in  the  release  of  highly  sensitive 
Enterprise  information  by  HUD. 

There  is  no  "gap"  in  coverage.  These 
regulations  govern  all  OFHEO  records 
and  requests  for  those  records.  The  1992 
Act  established  OFHEO  as  an 
independent  office  within  HUD  and 
expressly  divided  the  regulatory 
responsibilities  over  the  Enterprises — 
Hin)  was  assigned  programmatic 
oversight  over  the  Enterprises'  housing 
programs;  *  OFHEO  was  assigned 
supervision  and  enforcement  of  the 
financial  safety  and  soundness  of  the 
Enterprises.*  Congress  granted  the 
Director  independent  authority  with 
respect  to  the  capital  adequacy  and 
safety  and  soimdness  regulation  of  the 
Enterprises.^  In  addition.  Congress 
granted  the  OFHEO  Director  broad 


2  60  FR  2S162.  May  11. 1995. 
'See,  e.g..  12  CFR  part  261  §§261.1-261.17 
(Board  of  Govaraors  of  the  Federal  Reserve  System). 


«  Sections  1321-1349  (12  U.S.C.  4541-4589). 

'Sections  1311-1319G  (12  U.S.C.  4511-4526); 
sections  1361-1379B  (12  U.S.C.  46;i-4641). 

•  1992  Act.  section  1313(bKl>-(8i(12  U.S.C. 
4513(b)(lH8)). 
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authority  to  make  such  detenninations, 
take  such  actions,  and  perform  such 
functions  as  the  Director  determines  are 
necessary  regarding  the  management  of 
OFHEO.'  The  Director's  independent 
management  authority  is  reinforced  by 
the  statutory  provision  prohibiting  the 
Secretary  of  HUD  from  merging  or 
consolidating  OFHEO  or  any  of  its 
functions  or  responsibilities  with  any 
function  or  program  administered  by  the 
Secretary." 

This  final  rule  governing  the  release 
of  OFHEO  information  is  being 
promulgated  under  the  Director's 
exclusive  rulemaking  authority.  It 
affects  the  management  of  OFHEO,  i.e., 
OFHEO's  disclosure  policy,  the 
testimony  of  employees,  and  access  to 
OFHEO  records.  For  this  reason, 
OFHEO,  not  HUD,  wrould  decide 
whether  or  not  to  release  OFHEO 
records.  Records  under  OFHEO's 
control  are  not  covered  by  HUD's 
general  rules  on  information  disclosure. 

To  date,  FOIA  requests  involving 
OFHEO  information  or  records,  which 
have  been  received  bv  HUD,  are  referred 
to  OFHEO's  FOIA  Officer  for  response 
under  OFHEO's  disclosure  rule  and 
processing  procedures.  Conversely, 
OFHEO's  FOIA  Officer  ensures  that 
FOIA  requests  for  HUD  information  or 
records  are  forwarded  to  HUD's  FOIA 
Officer  for  response  under  HUD's 
disclosure  rules. 

Freddie  Mac  commented  that  the 
1992  Act  did  not  specifically  delegate  to 
OFHEO  the  function  of  public 
dissemination  of  information  about  the 
Enterprises.  Accordingly,  Freddie  Mac 
stated  that  OFHEO  generally  should 
exercise  its  discretion  concerning  the 
release  of  information  about  the 
Enterprises  in  a  manner  whereby  the 
Enterprises,  not  OFHEO,  decide 
whether  to  release  such  information. 
Freddie  Mac  commented  that,  to  the 
extent  that  such  nonpublic  information 
originates  with  the  Enterprises,  it  is  the 
Enterprise's  property,  not  OFHEO's. 
Therefore.  Freddie  Mac  believes  that 
OFHEO's  determination  to  release 
information  should  only  be  made  after 
the  Enterprises  have  had  the 
opporttmity  to  comment  on  the  effect  of 
any  disclosure  of  such  information  to    . 
the  public. 

In  response  to  this  comment,  OFHEO 
notes  that  OFHEO  is  subject  to  the  legal 
requirements  of  the  FOIA.  Under  the 
FOIA,  all  responsive  records  possessed 
by  and  within  the  control  of  OFHEO  at 
the  time  such  requests  are  made  must  be 
released,  unless  OFHEO  determines  not 


to  release  them  under  an  apphcable 
exemption  or  the  records  are 
specifically  excluded  from  FOIA's 
coverage.  Tlie  nine  exemptions  of  the 
FOIA  ordinarily  provide  the  only  bases 
for  nondisclosure  and  generally  are 
discretionary  in  nature.  Under  the 
FOIA,  discretion  to  exercise  any  of  the 
nine  exemptions  is  confined  to  OFHEO, 
as  the  statute's  implementing  agency. 
Submitters  of  information  are  not 
authorized  under  the  FOIA  to  invoke  an 
exemption.  However,  under  certain 
circumstances,  OFHEO  must  notify  and 
consider  input  from  submitters  prior  to 
releasing  records.  As  discussed  below, 
exemption  (b)(4)  requires  OFHEO  to 
give  submitters  of  confidential 
commercial  or  financial  information  an 
opportunity^ to  object  to  the  release  of 
such  information.  However,  even  in 
those  instances  and  subject  to  certain 
notice  requirements,  the  FOIA  requires 
OFHEO  to  make  the  final  decision  as  to 
whether  any  information  will  be 
released. 

Below  is  OFHEO's  response  to  the 
Enterprises'  comments  on  the  specific 
sections  as  they  appear  in  the  proposed 
rule. 

Section  Comments 

Subpart  A — Information  and  Records 
Generally 

Section  1710.1  General  Rule 

Stating  that  the  lack  of  a  definition  for 
the  term  "information"  may  result  in 
the  disclosure  of  certain  confidential 
information,  Fannie  Mae  requested  that 
the  term  be  defined  in  the  final  rule. 

Section  1710.1  restricts  the  disclosure 
of  "any  information  in  the  possession  of 
OFHEO  that  is  confidential  or  otherwise 
of  a  nonpublic  nature"  including 
information  of  the  Enterprises.  The  term 
"information"  is  not  defined  in  the 
section  or  elsewhere  in  the  proposed 
rule  because  OFHEO  intended  that  the 
term  be  given  its  common  meaning,  i.e., 
any  knowledge  derived  from  experience 
with  a  peuticular  event  or  situation.* 
This  meaning  woidd  impose  a  broad- 
based  prohibition  against  the 
unauthorized  disclosiue  of  any 
nonpublic  information  that  is  obtained 
by,  produced  by,  accessed  by,  or 
disclosed  to  an  OFHEO  employee  in 
connection  with  his  or  her  work 
experience  v^ath  OFHEO.  OFHEO 
believes  that  all  information  which  has 
not  become  part  of  the  body  of  public 
information,  including,  but  not  limited 
to,  information  regarding  the  Enterprises 


'  1992  Act,  section  1313(b)(9)  (12  U.S.C 
4513(b)(9)). 
•42  U.S.C.  3534. 


«  See  Webster's  II  New  Riverside  University 
Dictionary  {1994).  See  e.g..  Addison  v.  Holly  Hill 
Fruit  Products,  322  U.S.  607.  618  (1994)  (when 
common  words  are  not  deflned,  they  should  be 
given  common  meaning). 


or  OFHEO,  should  be  afforded 
maximum  safeguards  and  that  the 
common,  all-encompassing  meaning  of 
"information"  provides  such  safeguards. 
Accordingly,  it  has  been  determined 
that  the  finiil  rule  should  not  be  revised 
to  define  the  term  "information." 
Rather,  the  term  has  been  added  to 
section  1710.7(a)  in  this  final  rule  to 
make  it  clear  that  OFHEO  intends  that 
the  prohibitions  against  unauthorized 
disclosure  apply  very  broadly  to  all 
nonpublic  OFHEO  dociunents  and 
information.  Moreover,  since  Fannie 
Mae  raised  the  issue  of  the  use  of  the 
term  "information,"  OFHEO  carefully 
reviewed  the  proposed  rule  regarding 
other  informational-type  terms.  For 
consistency,  changes  were  made  in  the 
final  rule  to  ensure  that  the  term 
"record"  is  contained  in  provisions 
relating  to  FOIA  requests.  The  term 
"document"  is  used  in  place  of  the 
terms  "record"  and  "material"  in  all 
other  provisions  of  the  final  rule  relating 
to  requests  for  OFHEO  nonpubUc 
information. 

OFHEO  agrees  with  the  Enterprises' 
comments  that,  for  purposes  of 
clarification,  the  term  "employee" 
should  be  defined  in  the  final  rule.  To 
that  end,  OFHEO  has  defined  the  term. 

Consistent  with  that  definitional 
recommendation,  OFHEO  determined 
that  it  also  would  be  beneficial  to  define 
certain  other  terms  for  purposes  of  the 
entire  part  1710.  The  final  rule  contains 
a  new  subpart,  which  consolidates  in 
one  place  various  terms  used 
throughout  part  1710.  Those  general 
definitions  are  contained  in  subpart  A  of 
the  final  rule.  Subparts  A  through  E  of 
the  proposed  rule  are  redesignated  in 
the  final  rule  as  subparts  B  through  F. 
respectively,  and,  sections  1710.1-.3  are 
renumbered  as  1710.6-.8,  respectively. 
Definitions  that  are  specific  to  a 
particular  subpart  continue  to  be 
defined  within  that  subpart  in  the  final 
rule. 

Additionally,  to  effect  a  more 
appropriate  placement  of  its  content, 
section  1710.41  of  the  proposed  rule  is 
renumbered  as  1710.9  and  is  moved  to 
subpart  B  in  the  final  rule.  The  section 
enumerates  final  orders  and  agreements 
that  OFHEO  shall  make  available  to  the 
public. 

Subpart  B— Availability  of  Records  of 
OFHEO 

Section  1710.11  Official  Records  of 
OFHEO 

Fannie  Mae  commented  that  section 
1710.11(d)  provides  that  certain  records 
exempt  from  FOIA  disclosure  may  be 
released  if  "specifically  authorized  by 
the  Director,"  without  a  requirement 
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that  such  authority  be  in  writing.  Fannie 
Mqe  noted  that  the  proposed  rule 
recjuires  written  authorization  for 
release  of  examination  reports,  and 
omcial  documents  or  information 
dijgclosure  in  third-party  legal 
pijdceedings.  Fannie  Mae  requested  that 
seknion  1710.11(d)  be  revised  to  require 
specific  Director  authorization  "in 
waiting." 

OFHEO  has  determined  not  to  change 
s0Gtion  1710.11(d)  in  the  final  rule.  The 
reiquested  change  would  require  the 
Difector  to  approve  in  writing  any 
decision  to  disclose  a  docimient  that  is 
silbject  to  discretionary  release  under 
th^  FOIA.  While  the  FOIA  Officer  may 
consult  generally  with  the  Director, 
authority  to  approve  in  writing  any 
decision  to  disclose  such  documents  has 
been  delegated  by  the  Director  to  the 
FOIA  Officer  in  accordance  with  the 
procedural  requirements  of  the  FOIA, 
Executive  Order  12600,  and  OFHEO's 
intiemal  information  disclosure  policy. 

Spption  1710.18  Special  Procedures  for 
Biisiness  Information 

[with  respect  to  section  1710.18, 
addressing  business  information, 
Freddie  Mac  commented  that  OFHEO 
should  adopt  the  simple  rule  that  any 
submissions  designated  as  confidential 
by  a  submitter,  unless  frivolous,  should 
beicovered  by  the  notice  and  other 
protections  of  the  rule.  Freddie  Mac 
stilted  that  this  simple  rule  is  consistent 
FOLA's  Exemption  4.  Freddie  Mac  - 
ected  to  the  "good  faith"  requirement 
d  in  sections  1710.18(c)  and 
0.18(e)(1)  of  the  proposed  rule  and 
requested  that  the  requirement  be 
deleted  from  the  final  rule.  Freddie  Mac 
argued  that  the  imdefined  "good  faith" 
requirement  is  in  contravention  of 
E^utive  Order  12600.  Freddie  Mac 
stated  that,  under  the  Executive  order, 
notice  and  an  opportunity  to  object  to 
dticlosiu^  of  information  is  required 
a^p  an  agency's  opinion  of  a  submitter's 
"good  faith"  is  irrelevant.  It  further 
stated  that  the  "good  faith"  standard  is 
iijionsistent  with  the  definition  of 
biisiness  information  found  at  section 
1710.18(b)(1)  of  the  proposed 
regulation.  Freddie  Mac  expressed 
c6hcems  that  the  "good  faith" 
n  quirement  at  section  1710.18(e)(1) 
Ml  puld  make  the  process  by  which 

HEO  judges  a  submitter's  designation 
:onfidential  business  information  too 
jective.  Moreover,  it  alleged  that  to 
allJDW  OFHEO  staff  to  make 
d^ermination  on  the  notice  requirement 
vt|<|uld  give  it  "dangerous  power"  and 
vy9uld  not  reflect  respect  for  the  fact 
thit  business  information  submitted  to 
0|FHEO  is  the  property  of  the  Enterprise 
ai  1  d,  therefore,  any  decision  to  disclose 


such  information  should  not  be  made 
without  the  views  of  the  submitting 
Enterprise.  Freddie  Mac  further 
commented  that  the  provision  found  at 
section  1710.18(i)(4).  which  allows 
OFHEO  to  dispense  with  notice 
procedures  if  a  designation  is 
"obviously  fiivolous,"  makes  the  "good 
faith"  requirement  unnecessary  since  it 
gives  OFHEQihe  ability  to  disclose 
when  a  confidential  designation  is 
unwarranted. 

The  "good  faith"  requirements  for 
submitters  of  business  information 
under  section  1710,18,  as  proposed, 
simply  reiterate  the  policy  underlying 
Executive  Order  12600  that  submitters 
should  not  frivolously  designate 
submissions  as  being  protected  from 
disclosure  under  Exemption  4.  The  good 
faith  language  conforms  to  that 
contained  in  the  FOIA  regulations  of 
DOJ,  which  is  the  lead  agency 
responsible  for  implementation  of  the 
FOIA.  Moreover,  it  is  consistent  with 
FOIA  regulations  of  other  Federal 
agencies,  such  as  the  Office  of  the 
Comptroller  of  the  Currency,  the  Office 
of  Thrift  Supervision,  and  the  Office  of 
Personnel  Management.  OFHEO 
believes  that  the  "good  faith" 
requirement  provides  a  workable 
standard  and  will  not  give  rise  to  the 
concerns  raised  by  Freddie  Mac. 
Accordingly,  OFHEO  has  retained  the 
section's  good  faith  requirements  in  the 
final  rule. 

Freddie  Mac  also  commented  that 
reports  of  examination  and  related 
materials  should  be  treated  the  same 
way  as  business  information.  It 
requested  that  the  same  protections 
afforded  to  business  information  under 
Executive  Order  12600  and  proposed 
that  section  1710.18  be  extended  to 
examination  reports  and  related 
materials. 

It  is  clear  from  the  plain  language  of 
Executive  Order  12600  that  examination 
reports  are  not  the  type  of  "confidential 
commercial  information"  intended  to  be 
subject  to  its  prenotification  procedures. 
OFHEO  is  not  aware  of,  and  Freddie 
Mac  did  not  identify,  any  problems  that 
warrant  extending  the  predisclosure 
notice  requirements  of  this  section 
beyond  the  scope  of  Executive  Order 
12600.  Additionally,  OFHEO  notes  that, 
while  examination  reports  may  contain 
confidential  commercial  information, 
the  reports  are  OFHEO-produced  and 
OFHEO-owmed  documents.  OFHEO 
examination  reports  are  exempt  from 
disclosure  under  the  FOIA  by  a  specific 
exemption  (5  U.S.C.  552(b)(8)).  For 
these  reasons,  the  prenotification 
requirements  of  section  1710.18  have 
not  been  revised  in  the  final  rule  to 
include  examination  reports. 


With  respect  to  the  prenotification 
requirements  for  business  information, 
Fannie  Mae  requested  that  sections 
1710.18(f)  and  (g)(2)  of  the  proposed 
rule  be  revised  to  provide  a  submitter 
with  a  minimum  period  of  10  days  in 
which  to  object  to  a  request  to  disclos*^ 
and  to  be  advised  of  an  agency's  intent 
to  disclose. 

In  drafting  sections  1710.18(f)  and  (g), 
OFHEO  sought  to  be  consistent  with  the 
prenotification  requirements  applicable 
to  FOIA  requests  for  business 
information  set  forth  in  Executive  Order 
12600.  Among  other  things,  the  Order 
provides  a  submitter  of  such 
information  a  "reasonable  period  of 
time"  in  which  to  object  to  disclosure  of 
the  information.  The  Order  also  requires 
that  an  agency  give  submitters  notice  of 
agency  intent  to  disclose  within  a 
"reasonable  number  of  days"  prior  to 
the  specified  disclosure  date. 

In  order  to  codify  OFHEO's 
prenotification  practice,  OFHEO 
specified  in  section  1710.18(g)(1)  that  it 
would  provide  notice  to  a  submitter  of 
its  intent  to  disclose  10  business  days 
before  the  specified  disclosure  date.  To 
fulfill  its  obligation  under  the  Order  to 
also  notify  the  requester,  OFHEO  stated 
in  section  1710.18(g)(2)  that  OFHEO 
would  forward  to  the  requester  of 
business  information  a  copy  of  the 
notice  to  disclose  at  the  same  time  that 
OFHEO  forwards  such  notice  to  the 
business  submitter. 

For  purposes  of  consistency,  OFHEO 
has  determined  to  revise  section 
1710.18  in  the  final  rule  to  include  the 
10-day  notice  provision  in  subsection  (f) 
relating  to  a  submitter's  opportimity  to 
object  to  disclosure.  For  purposes  of 
clarification,  OFHEO  has  further 
determined  to  delete  reference  to 
submitters  in  section  1710.18(g)(2),  as 
their  inclusion  would  be  redundant  to 
coverage  provided  under  subsection 
(g)(1).  Subsection  (e)  has  been  modified 
to  more  fully  correspond  to  the  language 
of  Executive  Order  12600. 

The  title  of  section  1710.18  has  been 
changed  in  this  final  rule  from 
"Business  Information"  to  "Special 
Procedures  for  Business  Information"  to 
more  fully  highlight  the  unique 
treatment  afforded  to  such  information 
under  Executive  Order  12600. 

Subpart  C — Fees  for  Provision  of 
Information 

Section  1 710.23  Fees  To  Be  Charged— 
Categories  of  Requesters 

Commenting  on  section  1710.23(a) 
relating  to  fees  charged  FOIA  requesters. 
Fannie  Mae  noted  that  the  proposal 
states  that  OFHEO  "will  s^ek 
clarification"  before  assigning  a  fee 
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category  if  it  reasonably  doubts  a  use 
classification  for  purposes  of  charging  a 
fee  for  record  copying,  or  if  the  purpose 
is  not  clear  from  the  request.  Fannie 
Mae  stated  that  this  would  obligate 
OFHEO  to  engage  in  inquiries  that  may 
be  administratively  burdensome;  that 
requesters  are  in  the  best  position  to 
provide  adequate  information  to  avoid 
such  expense.  Fannie  Mae  requested 
that  the  section  be  revised  to  state  that 
OFHEO  "may  place  the  requester  in  the 
commercial  use  category  or  may  seek 
additional  clarification." 

The  Freedom  of  Information  Reform 
Act  of  1986  '0  specifically  required 
OMB  to  promulgate  guidelines 
containing  a  uniform  schedule  of  FOIA 
fees  applicable  to  all  agencies  that  are 
subject  to  the  FOIA.  The  uniform 
guideUnes  issued  by  OMB  advise 
agencies  to  resolve  doubtful  or  unclear 
requests  to  ensure  that  the  appropriate 
use  category  is  assigned  to  a  requester 
for  purposes  of  charging  fees.  Among 
other  things,  the  guidelines  note  the 
need  to  distinguish  between  requesters 
whose  use  of  information  is  for  a  use 
that  furthers  their  business  interests,  as 
opposed  to  a  use  that  in  some  way 
benefits  the  pubhc.  Section  1710.23(a), 
as  proposed,  follows  OMB's  guidelines. 
Accordingly,  OFHEO  has  determined  to 
adopt  this^section  as  proposed. 

Subpart  D — Testimony  and  Production 
of  Documents  in  Legal  Proceedings  in 
Which  OFHEO  Is  Not  a  Named  Party 

Stating  that  any  harm  to  the 
Enterprises  is  the  same  whether 
sensitive  information  is  made  public 
under  the  FOIA  or  pursuant  to  legal 
process,  Freddie  Mac  requested  that  the 
prenotification  requirements  for 
business  information  should  also  apply 
to  any  request  for  information  under 
subpart  D  of  the  proposed  rule.  For  the 
reasons  noted  earlier,  OFHEO  has 
determined  not  to  extend  its 
prenotification  procedures  beyond  the 
scope  of  Executive  Order  12600  in  this 
final  rule. 

Freddie  Mac  stated  that,  prior  to  the 
production  of  the  information,  OFHEO 
should  provide  the  Enterprises  with  the 
opportunity  to  comment  on  the  scope  of 
any  protective  order  governing  the 
release  of  sensitive,  nonpublic 
commercial  or  examination  materials 
directly  relating  to  them.  As  noted 
earlier,  OFHEO  believes  that  the 
provisions  of  the  proposed  rule, 
including  those  contained  in  subpart  D, 
adequately  safeguard  the  confidentiality 
of  OFHEO  documents  and  information. 
However,  OFHEO  may  solicit  input 
from  the  Enterprises  whenever  it  is 
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determined  that  such  consultation 
would  further  complement  those 
safeguards.  Accordingly,  the  provisions 
of  subpart  D  are  being  adopted  as 
proposed. 

SECTION-BY-SECTION  ANALYSIS 

I.  General  Definitions 

Subpart  A  of  the  final  rule  provides 
definitions  of  terms  used  throughout 
part  1710.  Section  1710.1  explains  the 
scope  of  subpart  A.  Section  1710.2 
defines  the  common  terms  used 
throughout  part  1710. 

II.  Documents  and  Information 
Generally 

Subpart  B  of  the  final  rule  contains 
general  provisions  relating  to  disclosure 
of  dociunents  and  information  in  the 
possession  of  OFHEO.  Section  1710.6 
sets  forth  procedures  for  disclosiue  of 
such  materials.  Section  1710.7  provides 
that  the  disclosure  requirements  of  the 
FOIA  and  the  final  rule  apply  to  all 
OFHEO  documents  and  information.  It 
also  provides  that  if  another  statute  sets 
specific  procedure  for  disclosure, 
OFHEO  will  process  a  request  in 
accordance  with  the  procedures  that 
apply  to  those  specific  documents.  If  a 
request  is  received  for  disclosure  of  a 
document  to  the  public  which  is  not 
required  to  be  released  under  those 
provisions,  OFHEO  will  consider  the 
request  under  the  FOIA  and  the 
provisions  of  this  final  rule. 

Section  1710.7  describes  the 
relationship  between  the  FOIA  and  the 
Privacy  Act  of  1974  (Privacy  Act),  5 
U.S.C.  552a,  and  explains  that  records 
that  are  available  through  an  established 
distribution  system  should  preferably  be 
obtained  through  that  system,  rather 
than  pursuant  to  the  provisions  of  the 
FOIA. 

Section  1710.8  of  subpart  B  contains 
a  general  provision  providing  that 
reports  of  examinations  prepared  by 
OFHEO  are  the  property  of  OFHEO  and 
may  only  be  disclosed  in  accordance 
with  part  1710  or  with  the  prior  written 
consent  of  the  Director.  The  section 
further  provides  that  any  unauthorized 
use  or  disclosiue  of  such  documents 
may  be  subject  to  penalties  under 
Federal  law.  Section  1710.8  explains 
that  the  Director  will  make  available  to 
each  Enterprise  a  copy  of  the 
examination  report  of  that  Enterprise 
and  that  the  Enterprise  may  not  disclose 
or  use  such  reports  except  as  expressly 
permitted  by  the  Director.  The  section 
also  explains  that  the  Director  has 
discretion  to  make  the  examination 
reports  available  for  the  confidential  use 
of  Government  agencies  responsible  for 


investigating  and  enforcing  applicable 
laws. 

As  noted  earlier,  section  1710.41  of 
the  proposed  rule  is  renumbered  as 
section  1710.9  in  subpart  B  of  this  final 
rule.  Section  1710.9  enumerates  final 
orders  and  agreements  that  the  Director 
is  required  to  make  available  to  the 
public.  The  section  also  has  been 
modified  to  mirror  those  statutory 
requirements. 

in.  Availability  of  OFHEO  Records 

Subpart  C  implements  the  FOIA,  5 
U.S.C.  552,  and  describes  (1)  OFHEO 
records  available  to  the  public,  (2) 
OFHEO  information  exempt  fi-om 
disclosure,  (3)  OFHEO's  record  index, 
(4)  request  requirements,  (5)  response 
requirements,  (6)  response  content,  (7) 
appeal  procedures,  and  (8)  time  limits 
for  processing  requests  and  appeals. 
Subpart  C  also  contains  OFHEO's 
procedures  for  responding  to  FOIA 
requests  for  confidential,  commercial 
and  financial  information,  i.e.,  business 
information,  provided  to  OFHEO. 

Section  1710.11  describes  OFHEO 
records  that  are  available  pursuant  to  5 
U.S.C.  552(a)  for  public  inspection  and 
copying  at  the  offices  of  OFHEO.  These 
records  include  any  final  orders  and 
agreements  made  in  adjudication  of 
cases,  which  are  enumerated  in  section 
1710.9  of  the  final  rule.  Section  1710.11 
also  describes  the  categories  of  OFHEO 
records  that  are  exempt  from  disclosure. 
These  exemptions  follow  the 
exemptions  provided  in  the  FOIA. 

Section  1710.12  sets  forth  the 
indexing  requirements  for  records 
OFHEO  maintains  which  are  required  to 
be  indexed  under  5  U.S.C.  552(a)(2). 
The  section  contains  the  Director's 
determination  that,  because  of  the  lack 
of  requests  to  date  for  records  required 
to  be  indexed,  such  indexes  do  not  need 
to  be  published  quarterly. 

Section  1710.13  contains  rules  of 
procedure  for  requesting  records  under 
the  FOIA.  Requests  for  OFHEO  records 
should  be  in  writing  and  addressed  to 
the  FOIA  Officer.  Each  request  should 
contain  sufficient  detail  to  allow  the 
FOIA  Officer  to  locate  the  record  with 
a  reasonable  amount  of  effort.  If  a 
request  is  too  broad  or  too  vague  to 
allow  the  record  to  be  located  with  a 
reasonable  amount  of  effort,  OFHEO 
will  assist  the  requester  in  revising  the 
request  as  appropriate. 

Procedures  for  OFHEO's  response  to 
FOIA  requests  are  explained  in  sections 
1710.14  and  1710.15.  The  FOIA  Officer 
has  been  delegated  the  responsibility  in 
section  1710.14  to  grant  or  deny  such 
requests  and  to  determine  fees. 
Paragraph  (b)  of  section  1710.14  also 
provides  that  OFHEO  will  refer  FOIA 
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n  n  [uests  for  records  that  originated  in 
a  1  other  Government  agency  to  that 
a  >  }ncy  for  response.  In  such  cases,  the 
requester  will  be  notified  of  the  referral. 
Paragraph  (c)  of  section  1710.14  states 
that  OFHEO  will  provide  whatever 
records  respond  to  a  request,  but  will 
njc  t  create  a  new  record  in  order  to 
respond.  Moreover,  to  mirror  the  FOIA's 
requirements,  language  has  been  added 
toKhe  section  in  the  final  rule  noting 
tnpt  OFHEO  vfill  make  reasonable 
efforts  to  provide  information  in  the 
f0hnat  requested.  Also,  OFHEO  will 
njdtify  the  requester  if,  regardless  of 
fohnat,  no  records  are  responsive  to  the 
request. 

Section  1710.15  requires  the  FOIA 
Officer  to  notify  a  requester  in  writing 
oif  the  determination  to  grant  a  request 
iiji!  whole  or  in  part.  The  response  must 
dieiscribe  the  manner  in  which  the  record 
will  be  disclosed  and  inform  the 
requester  of  any  fees  that  will  be 
cterged.  Similarly,  the  FOIA  Officer's 
determination  to  deny  a  request  in 
whole  or  in  part  must  be  made  in 
Wtiting  and  signed  by  the  FOIA  Officer, 
dcnsistent  with  section  1710.15(b),  any 
die  nial  is  to  contain  a  brief  statement 
djekcribing  the  basis  of  the  denial, 
iiiiCluding  the  FOIA  exemption(s)  that  is 
relied  upon.  Moreover,  the  denial  must 
sUte  that  the  requester  has  a  right  to 
appeal  and  must  explain  OFHEO's 
a|ipeal  procedures. 

OFHEO's  appeal  procedures  are  set 
forth  in  section  1710.16  of  the  final  rule. 
Denials  may  be  appealed  to  OFHEO's 
Ft)IA  Appeals  Officer  within  30  days 
after  receipt  of  a  denial  letter.  Appeals 
5t  be  in  writing  and  must  contain 
3ns  for,  or  arguments  in  support  of, 
d^$closure.  OFHEO  will  respond  to 
a^eals  in  writing  and  will  specify  the 
3n(s)  for  affirming  any  original 
lial.  When  a  denial  is  reversed  in 
^ole  or  in  part,  the  request  for 
closure  vwll  be  processed  promptly, 
ie  decision  on  appeal  is  OFHEO's 
|al  action  on  a  request.  Requesters 
/e  a  right  to  seek  judicial  review  of 
i^  final  action  under  5  U.S.C.  552(a)(4). 
I  Section  1710.17  of  the  final  rule 
describes  the  time  limits  to  which 
QFHEO  will  adhere  in  responding  to 
iQltial  requests  and  appeals  of  denials  of 
■uests.  The  response  period  for  an 
jtial  request  has  been  revised  fit>m  10 
fs  to  20  days  in  this  final  rule  to 
lect  statutory  changes  made  by  the 
18J96  Act.  The  section  states  that  the 
ti^e  limits  applicable  to  either  initial 
rd^uests  or  appeals  of  denials  of 
rei|uests  may  be  extended  up  to  a  total 
of  10  days  (excluding  weekends  and 
le^al  holidays)  in  unusual 
ci I cumstances,  i.e.,  when  the  records  are 
ii  I  a  location  other  than  the  main  office 


of  OFHEO,  the  request  is  for  a  large 
number  of  records,  or  OFHEO  must 
consult  with  another  agency  or  with 
various  offices  within  OFHEO. 

Section  1710.18  of  the  final  rule 
contains  OFHEO's  procedures  for 
disclosure  of  sensitive,  business 
information  provided  to  OFHEO. 
Generally,  the  section  requires 
submitters  of  business  information  to 
designate  those  portions  of  their , 
submissions  they  believe  may  be 
exempt  from  disclosure  under 
Exemption  4  of  the  FOLA.  If  records  so 
designated  are  subsequently  requested 
under  the  FOIA,  in  most  cases  the 
submitter  will  have  an  opportimity  to 
provide  a  written  objection  to 
disclosure.  The  written  objection  must 
demonstrate  why  the  information  is 
contended  to  be  a  trade  secret  or 
commercial  or  financial  information 
that  is  privileged  or  confidential  and 
why  disclosure  would  cause 
competitive  harm.  Whenever  possible, 
the  submitter's  claim  of  confidentiality 
should  be  supported  by  a  statement  or 
certification  by  an  officer  or  authorized 
representative  of  the  submitter. 
Information  that  is  provided  by  a 
submitter  for  the  purpose  of  objecting  to 
disclosure  may  itself  be  subject  to 
disclosure  under  the  FOIA. 

IV.  Fees  for  Provision  of  Information 

Subpart  D  of  the  final  rule  contains 
provisions  relating  to  the  fees  which 
will  be  assessed  for  services  rendered  in 
responding  to  and  processing  requests 
for  records  under  the  FOIA.  Fees  are  to 
be  based  on  the  type  of  service 
provided,  e.g.,  search,  review,  and 
dupUcation,  as  well  as  the  category  of 
person  making  the  request,  e.g., 
commercial  user,  educational 
institution,  and  news  media.  Generally, 
commercial  requesters  vtrill  pay  the  full 
amount  of  permissible  fees  relating  to 
record  search,  review,  and  duplication. 
Educational  and  noncommercial 
scientific  institutions  and  the  news 
media  will  pay  only  duplication  costs, 
excluding  charges  for  the  first  100 
pages.  All  other  requesters  will  be 
assessed  fees  for  search  and  dupUcation, 
except  that  the  first  100  pages  of 
duplication  and  the  first  2  hours  of 
search  time  will  be  ftmiished  without 
charge.  As  a  matter  of  poUcy,  OFHEO 
will  not  charge  fees  for  any  individual 
request  if  the  cost  of  collecting  a  fee 
would  equal  or  exceed  the  fee  itself. 

Additionally,  under  the  final  rule, 
OFHEO  may  furnish  records  without 
charge  or  at  a  reduced  charge  where 
disclosure  of  the  requested  information 
is  in  the  public  interest  because  it  is 
likely  to  contribute  significantly  to 
public  understanding  of  the  operations 


or  activities  of  the  Federal  Government 
and  is  not  primarily  in  the  commercial 
interest  of  the  requester.  In  making  this 
determination,  OFHEO  will  apply  the 
six  analytical  factors  set  out  by  DO]  in 
its  advisory  memorandum  on  making 
FOIA  fee  waiver  determinations.  The 
memorandum,  titled  "New  FOLA  Fee 
Waiver  Policy  Guidance,"  was  issued  by 
the  Assistant  Attorney  General  for  Legal 
Policy  to  the  heads  of  all  Federal 
agencies  on  April  2, 1987.  The  factors 
enumerated  in  the  memorandum  have 
been  incorporated  in  section  1710.24. 

Section  1710.25  contains  a  number  of 
miscellaneous  provisions  concerning 
fees,  including  a  requirement  that 
requesters  pay  in  advance  fees  likely  to 
exceed  $250.00.  However,  advance 
payment  may  not  be  required  in  the  case 
of  a  requester  who  has  a  history  of 
prompt  payment.  This  section  also 
includes  a  provision  permitting  interest 
to  be  charged  on  fees  over  30  days  past 
due  at  the  rate  prescribed  in  31  U.S.C. 
3717  for  an  outstanding  debt  on  a  U.S. 
Government  claim. 

V.  Testimony  and  Production  of 
Documents  in  Legal  Proceedings  in 
Which  OFHEO  Is  Not  a  Named  Party 

Subpart  E  prescribes  the  policies  and 
procedures  of  OFHEO  with  respect  to 
the  testimony  of  official  matters  and 
production  of  official  documents  of 
OFHEO  in  legal  proceedings  in  which 
OFHEO  is  not  a  named  party.  The 
subpart  does  not  affect  the  rights  and 
procedures  governing  public  access  to 
OFHEO  documents  pursuant  to  the 
FOL\  or  the  Privacy  Act. 

Section  1710.31  sets  forth  the  purpose 
of  subpart  E  which  is  to  (1)  ensure  the 
confidentiality  of  OFHEO  documents 
and  information,  (2)  maintain  the 
impartial  position  of  OFHEO  in 
litigation  in  which  OFHEO  is  not  a 
named  party,  (3)  conserve  the  time  of 
employees  for  their  official  duties,  and 
(4)  enable  the  Director  to  determine 
when  to  authorize  testimony  and  the 
release  of  documents  in  legal 
proceedings  in  which  OFHEO  is  not  a 
named  party. 

Section  1710.32  contains  the 
definitions  appUcable  to  the  subpart  E. 
Section  1710.33  provides  the  general 
poUcy  of  OFHEO  with  respect  to 
testimony  and  production  of  documents 
in  any  legal  proceeding  in  which 
OFHEO  is  not  a  named  party,  i.e., 
employees,  including  former  employees, 
are  prohibited  from  disclosing  any 
information  obtained  in  or  resulting 
from  their  official  capacities  unless  the 
Director  determines  in  writing  that 
disclosure  would  be  in  the  best  interest 
of  OFHEO  or  in  the  public  interest. 
Section  1710.33  further  provides  that. 


71004 


Federal  Register /Vol.  63,  No.  246 /Wednesday,  December  23,  1998 /Rules  and  Regulations 


prior  to  any  authorized  testimony  or 
release  of  official  documents,  the 
requesting  party  must  obtain  a 
protective  order  from  the  court  before 
which  the  action  is  pending  to  preserve 
the  confidentiality  of  the  testimony  or 
documents  subsequently  produced. 

Section  1710.34  describes  the 
procedures  to  which  OFHEO  will 
adhere  to  enable  the  Director  to 
determine  whether  to  grant  requests  for 
testimony  concerning  official  matters  or 
disclosure  of  official  documents. 
Section  1710.35  provides  that  the  scope 
of  p>ermissible  testimony  by  an 
employee  is  limited  to  that  set  forth  in 
the  written  authorization  granted  that 
employee  by  the  Director.  The  section 
addresses  OFHEO  employees'  authority 
to  give  opinion  testimony  in  any  legal 
proceeding  to  which  OFHEO  is  not  a 
party.  The  section  has  been  modified  in 
this  final  rule  to  clarify  that  generally 
OFHEO  employees  do  not  give  such 
testimony,  but  may  do  so  if  authorized 
by  the  Director. 

Section  1710.36  describes  the  manner 
in  which  authorized  testimony  of 
employees  will  be  made  available.  This 
section  has  been  amended  in  this  final 
rule  to  clarify  that  testimony  will 
ordinarily  be  made  available  only 
through  depositions  or  written 
interrogatories.  A  party  requesting 
authorized  testimony  must  serve  a 
subpoena  on  the  employee  in 
accordance  with  appUcable  Federal  or 
State  rules  of  procedure,  with  a  copy  of 
the  subpoena  sent  by  registered  mail  to 
the  General  Counsel.  Upon  completion 
of  an  authorized  deposition  at  OFHEO's 
office,  a  copy  of  the  transcript  of  the 
testimony  shall  be  furnished  at  the 
requesting  party's  expense  to  the 
General  Counsel. 

Section  1710.37  describes  the  manner 
in  which  official  documents  authorized 
for  release  by  the  Director  will  be 
produced.  Certified  or  authenticated 
copies  of  OFHEO  documents  authorized 
by  the  Director  to  be  released  under 
subpart  E  will  be  provided  upon 
request. 

Section  1710.38  describes  the  fees 
charged  for  documents  produced  by 
OFHEO  in  connection  with  requests 
under  subpart  E.  Unless  waived  or 
reduced,  OFHEO  will  charge  for 
searches  for  dociunents,  duplication  of 
documents,  and  certification  or 
authentication  of  documents  as  detailed 
^in  the  section. 

Section  1710.39  provides  that  an 
employee  served  with  a  demand  in  a 
legal  proceeding  concerning  OFHEO  or 
the  production  of  official  OFHEO 
documents  or  information,  must  notify 
the  General  Counsel  of  such  service. 
This  notification  will  assist  the  General 


Counsel  in  advising  the  Director  as  to 
whether  the  individual  should  be 
authorized  to  testify  or  the  material 
requested  should  be  made  available. 
When  authorization  to  testify  or 
produce  documents  is  not  granted  by 
the  Director,  the  General  Counsel  shall 
provide  the  party  issuing  the  demand  or 
the  court  with  a  copy  of  the  regulations 
contained  in  subpart  E,  and  also  shall 
advise  the  party  or  the  court  that  the 
employee  upon  whom  the  demand  has 
been  made  is  prohibited  from  testifying 
or  producing  the  documents  without  the 
Director's  prior  approval. 

Section  1710.39  also  provides  that 
any  employee  who  has  official 
information  that  has  not  been  approved 
for  disclosure  must  respond  to  a  legal 
process  by  attending  at  the  time  and 
place  required.  The  individual  shall 
respectfully  decline  to  disclose  the 
information  on  the  basis  of  subpart  E  of 
the  final  rule.  If  a  court  orders 
disclosure  contrary  to  the  Director's 
instructions,  the  employee  shall 
continue  to  decline  to  disclose  the 
information  and  shall  advise  OFHEO  of 
the  order  for  such  action  as  OFHEO  may 
deem  appropriate.  Section  1710.39 
advises  tJiat  any  determination  under 
subpart  E  to  comply  or  not  to  comply 
with  any  demand  shall  not  constitute  an 
assertion  or  waiver  of  privilege,  lack  of 
relevance,  technical  deficiencies,  or  any 
other  ground  for  noncompliance. 
Moreover,  it  is  noted  that  OFHEO 
reserves  the  right  to  oppose  any  demand 
on  any  legal  ground  independent  of  its 
determination  under  subpart  E. 

Section  1710.40  pertains  to  any 
person  who  is  served  with  a  request  to 
release  OFHEO  records  who  is  not  an 
OFHEO  employee  or  former  employee. 
Such  person  may  not  disclose  OFHEO 
records  to  any  person  without  the 
Director's  prior  written  consent. 
Moreover,  any  person  served  with  a 
demand  in  a  legal  proceeding  requiring 
that  person  to  produce  OFHEO 
documents  or  to  testify  with  respect 
thereto,  must  (1)  notify  the  General 
Counsel  regarding  the  service,  (2)  object 
to  production  of  such  documents  or 
information  contained  therein  on  the 
basis  that  the  documents  are  the 
property  of  OFHEO  and  cannot  be 
released  without  OFHEO's  consent^  and 
(3)  note  that  the  dociunents'  production 
must  be  sought  from  OFHEO  following 
procedures  set  forth  in  final  sections 
1710.34(b)  and  (c)  and  1710.37(b)  of 
subpart  E  of  the  final  rule. 

VI.  Rules  and  Procedures  for  Service 
Upon  OFHEO 

Section  1710.51  of  subpart  F  provides 
that,  with  limited  exceptions,  any  legal 
process  on  OFHEO  must  be  issued  and 


served  upon  the  General  Counsel  as 
well  as  any  OFHEO  personnel  named  in 
the  caption  of  the  documents.  Service 
may  be  effected  by  either  personal 
delivery  or  by  registered  or  certified 
mail  to  the  General  Counsel  at  OFHEO's 
office. 

Regulatory  Impact 

Executive  Order  12612,  Federalism 

Executive  Order  12612  requires  that 
Executive  departments  and  agencies 
identify  regulatory  actions  that  have 
significant  federalism  implications.  A 
regulation  has  federalism  implications  if 
it  has  substantial  direct  effects  on  the 
States,  on  the  relationship  or 
distribution  of  power  between  the 
Federal  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  various  levels  of 
Government.  OFHEO  has  determined 
that  this  rule  has  no  federalism 
implications  that  warrant  the 
preparation  of  a  Federalism  Assessment 
in  accordance  with  Executive  Order 
12612. 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

This  final  rule  has  been  reviewed  by 
OMB  pursuant  to  Executive  Order 
12866. 

Executive  Order  12988,  Civil  Justice 
Reform 

Executive  Order  12988  sets  forth 
guidelines  to  promote  the  just  and 
efficient  resolution  of  civil  claims  and  to 
reduce  the  risk  of  fitigation  to  the 
Federal  Government.  This  final  rule 
meets  the  applicable  standards  of 
sections  3(a)  and  (b)  of  Executive  Order 
12988. 

Unfunded  Mandates  Reform  Act  of  1995 

This  rule  does  not  include  a  Federal 
mandate  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
(adjusted  annually  for  inflation)  in  any 
one  year.  Consequently,  the  rule  does 
not  warrant  the  preparation  of  an 
assessment  statement  in  accordance 
Mdth  the  Unfunded  Mandates  Reform 
Act  of  1995. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  requires  that  a 
regulation  that  has  a  significant 
economic  impact  oh  a  substantial 
number  of  small  entities,  small 
businesses,  or  small  organizations  must 
include  an  initial  regulatory  flexibility 
analysis  describing  Ae  regulation's 
impact  on  small  entities.  Such  an 
analysis  need  not  be  imdertaken  if  the 
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a; ;  ;ncy  has  certified  that  the  regulation 
V 1 11  not  have  a  significant  economic 
iic  pact  on  a  substantial  number  of  small 
eitities.  5  U.S.C.  605(b). 

DFHEO  has  considered  the  impact  of 
the  regulation  under  the  Regulatory 
Flexibility  Act.  The  General  Counsel  has 
certified  that  this  final  rule  will  not 
hove  significant  economic  impact  on  a 
siipstantial  number  of  small  entities. 

P  c  perwork  Reduction  Act 

The  Paperwork  Reduction  Act  of 
1995,  44  U.S.C.  chapter  35,  requires  that 
regulations  involving  the  collection  of 
iikformation  receive  clearance  fi-om 
0MB.  This  rule  contains  no  such 
c|)llection  of  information  requiring  0MB 
approval  under  the  Paperwork 
siaduction  Act.  Consequently,  no 
iijiformation  has  been  submitted  to  0MB 
f(^^  review  under  the  Paperwork 
.uction  Act. 

:  of  Subjects  in  12  CFR  Part  1710 

administrative  practice  and 
cediue.  Confidential  business 
information.  Freedom  of  information. 


ike 


Ikccordingly,  for  the  reasons  set  out  in 
the  preamble,  part  1710  is  added  to 
chapter  XVII  of  title  12  of  the  Code  of 
Fjeideral  Regulations  to  read  as  follows: 

PART  1710— RELEASING 
INFORMATION 

Subpart  A— Oeneral  Definitions 

irio.l    Scope. 

179.0.2    General  definitions. 

subpart  B — Documents  and  Information 
Generally 

1 '  L0.6    General  rule. 
1'10.7    Applicability. 
1 T  10.8    OFHEO  examination  reports. 
1 T  10.9    Orders  and  agreements  available  to 
the  public. 

subpart  C— Availability  of  Records  of 
QI^HEO 

rao.l  1    Official  records  of  OFHEO. 

10.12  Index  identifying  information  for 
the  public. 

10. 1 3  Requests  for  records. 
Response  to  requests. 
Form  and  content  of  responses. 
Appeals  of  denials. 
Time  limits. 
Special  procedures  for  business 

information. 

part  D — Fees  for  Provision  of 
Information 

1^10.21    Definitions. 

1 '  10.22    Fees  to  be  charged — general. 

17)10.23    Fees  to  be  charged — categories  of 

requesters. 
l7ll0.24    Limitations  on  charging  fees. 
17^0-25    Miscellaneous  fee  provisions. 


Subpart  E— Testimony  and  Production  of 
Documents  In  Legal  Proceedings  In  Which 
OFHEO  Is  Not  a  Named  Party 

1710.31  General  purposes. 

1710.32  Definitions. 

1710.33  General  policy. 

1710.34  Request  for  testimony  or 
production  of  doctmients. 

1710.35  Scope  of  permissible  testimony. 

1710.36  Man ner  in  wh ich  testimony  is 
given. 

1710.37  Manner  in  which  docimients  will 
be  produced. 

1710.38  Fees. 

1710.39  Responses  to  demands  served  on 
employees. 

1710.40  Responses  to  demands  served  on 
nonemployees. 

Subpart  F — Rules  and  Procedures  for 
Service  Upon  OFHEO 

1710.51    Service  of  process. 

Authority:  5  U.S.C.  301,  552;  12  U.S.C. 
4513,  4522, 4526.  4639;  E.0. 12600,  3  CFR. 
1987  Comp.,  p.  235. 

Subpart  A— General  Definitions 

§1710.1    Scope. 

Definitions  in  §  1710.2  relate  to  the 
meaning  of  terms  used  throughout  part 
1710. 

S  1710.2    General  definitions. 
For  the  purpose  of  this  part: 

(a)  Appeals  Officer  means  the  person 
designated  by  the  Director  to  process 
appeals  of  denials  of  requests  for 
OFHEO  records  under  the  FOLA. 

(b)  Director  means  the  Director  of 
OFHEO  or  his  or  her  designee. 

(c)  Document  means  any  record  or 
paper,  including  but  not  limited  to  a 
report,  credit  review,  audit, 
examination,  letter,  telegram, 
memorandum,  study,  calendar  and 
diary  entry,  log,  graph,  pamphlet,  note, 
chart,  tabulation,  analy^s,  statistical  or 
information  accumulation,  any  record  of 
meetings  and  conversations,  film 
impression,  magnetic  tape,  or  any 
electronic  media,  disk,  film,  or 
mechanical  reproduction  that  is 
generated,  obtained,  or  adopted  by 
OFHEO  in  connection  with  the  conduct 
of  its  official  business. 

(d)  Employee  means  any  officer, 
former  officer,  employee,  or  former 
employee  of  OFHEO;  any  conservator 
appointed  by  OFHEO;  or  any  agent  or 
independent  contractor  acting  on  behalf 
of  OFHEO,  even  though  the 
appointment  or  contract  has  terminated. 

(e)  FOIA  means  the  Freedom  of 
Information  Act. 

(f)  FOIA  Officer  means  the  person 
designated  to  process  requests  for 
OFHEO  records  under  the  FOIA. 

(g)  Official  means  concerning  the 
authorized  business  of  OFHEO. 

(h)  OFHEO  means  the  Office  of 
Federal  Housing  Enterprise  Oversight. 


(i)  Person  means  any  individual,  or 
any  agency,  corporation,  partnership, 
trust,  association,  joint  venture,  pool, 
syndicate,  sole  proprietorship, 
unincorporated  organization,  or  any 
other  form  of  entity  not  specifically 
listed  herein,  but  does  not  include 
OFHEO  or  any  employee. 

(j)  Record  means  any  document  which 
is  created  or  obtained  by  OFHEO  and 
which  is  under  OFHEO  control  at  the 
time  of  an  FOIA  request. 

(k)  Requester  means  any  person 
seeking  access  to  OFHEO  records  under 
the  FOIA. 

Subpart  B — Documents  and 
Information  Generally 

f  1710.6    General  njle. 

Except  as  authorized  by  this  part  or  as 
otherwise  necessary  in  performing 
official  duties,  no  employee  shall  in  any 
manner  disclose  or  permit  disclosure  of 
any  dociunent  or  information  in  the 
possession  of  OFHEO  that  is 
confidential  or  otherwise  of  a  nonpublic 
natiu«,  including  that  regarding  OFHEO 
or  the  Federal  National  Mortgage 
Association  (Fannie  Mae)  or  the  Federal 
Home  Loan  Mortgage  Corporation 
(Freddie  Mac)  (collectively,  the 
Enterprises). 

f  1710.7    Applicability. 

(a)  General.  The  FOIA  and  the 
regulations  in  this  part  apply  to  all 
OFHEO  dociunents  and  information. 
However,  if  another  law  sets  specific 
procedure  for  disclosure.  OFHEO  will 
process  a  request  in  accordance  with  the 
procedures  that  apply  to  those  specific 
documents.  If  a  request  is  received  for 
disclosure  of  a  document  to  the  pubUc 
which  is  not  required  to  be  released 
under  those  provisions.  OFHEO  will 
consider  the  request  under  the  FOIA 
and  the  regulations  in  this  part. 

(b)  The  relationship  between  the  FOIA 
and  the  Privacy  Act  of  1974.  The 
Privacy  Act  of  1974  (Privacy  Act),  5 
U.S.C.  552a.  applies  to  records  that  are 
about  individuals,  but  only  if  the 
records  are  in  a  system  of  records  as 
defined  in  the  Privacy  Act.  Requests 
from  individuals  for  records  about 
themselves  which  are  contained  in  an 
OFHEO  system  of  records  will  be 
processed  under  the  provisions  of  the 
Privacy  Act  as  well  as  the  FOIA.  OFHEO 
will  not  deny  access  by  a  first  party  to 

a  record  under  the  FOIA  or  the  Privacy 
Act  unless  the  record  is  not  available  to 
that  individual  under  both  the  Privacy 
Act  and  the  FOL\. 

(c)  Records  available  through  routine 
distribution  procedures.  When  the 
record  requested  includes  material 
published  and  offered  for  sale,  e.g.,  by 
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the  Superintendent  of  Documents  or  the 
Govemmei^t  Printing  Office,  or  which  is 
available  to  the  public  through  an 
established  distribution  system  (such  as 
that  of  the  National  Technical 
Information  Service  of  the  Department 
of  Commerce),  OFHEO  will  first  refer 
the  requester  to  those  sources. 
Nevertheless,  if  the  requester  is  not 
satisfied  with  the  alternative  soiu'ces, 
OFHEO  will  process  the  request  under 
the  FOIA. 

S 1 71 0.8    OFHEO  examination  reports. 

(a)  General.  Reports  of  examinations 
prepared  by  OFJffiO  may  be  disclosed 
only  in  accordance  with  this  part  or 
with  the  prior  written  consent  of  the 
Director.  No  person,  agency,  or 
authority,  or  director,  officer,  employee, 
or  agent  thereof,  shall  disclose  any  such 
report  or  information  contained  therein 
in  any  manner  except  as  authorized  in 
accordance  with  this  subpart.  The  report 
of  examination  is  the  property  of 
OFHEO  and  any  unauthorized  use  or 
disclosure  of  such  report  may  be  subject 
to  the  penalties  provided  in  18  U.S.C. 
641. 

(b)  Enterprises.  The  Director  makes 
available  to  each  Enterprise  a  copy  of 
OFHEO's  report  of  examination  of  such 
Enterprise.  The  report  of  examination  is 
the  property  of  OFHEO  and  is  provided 
to  the  Enterprise  for  its  confidential  use 
only.  Under  no  circumstance  shall  the 
Enterprise  or  any  director,  officer, 
employee,  or  agent  thereof,  make  public 
or  disclose  in  any  manner  the  report  of 
examination  or  any  portion  of  the 
contents  thereof  to  any  person  or 
organization  not  officially  connected 
with  the  Enterprise  as  director,  officer, 
employee,  attorney,  auditor,  or 
independent  auditor.  Any  other 
disclosure  or  use  of  this  report  except  as 
expressly  permitted  by  the  Director  may 
be  subject  to  the  penalties  of  18  U.S.C. 
641. 

(c)  Government  agencies.  The  Director 
may  make  available  reports  of 
examination  for  the  confidential  use  of 
Federal  agencies  responsible  for 
investigating  or  enforcing  applicable 
Federal  laws. 

§  1710.9    Orders  and  agreements  avaiiabie 
to  ttie  public. 

(a)  General.  OFHEO  shall  make  the 
following  documents  available  to  the 
pubUc: 

(1)  Any  written  agreement  or  other 
written  statement  for  which  a  violation 
may  be  redressed  by  the  Director  or  any 
modification  to  or  termination  thereof, 
unless  the  Director,  in  the  Director's 
discretion,  determines  that  public 
disclosure  would  be  contrary  to  the 
public  interest. 


(2)  Any  order  that  is  issued  with 
respect  to  any  administrative 
enforcement  proceeding  initiated  by  the 
Director  imder  12  U.S.C.  4631  through 
4641  that  has  become  final  in 
accordance  with  12  U.S.C.  4633  and  12 
U.S.C.  4634. 

(3)  Any  modification  to  or  termination 
of  any  final  order  made  public  pursuant 
to  this  section. 

(b)  Delay  of  public  disclosure  under 
exceptional  circumstances.  If  the 
Director  makes  a  determination  in 
writing  that  the  public  disclosiu«  of  any 
final  order  piu^uant  to  paragraph  (a)  of 
this  section  would  seriously  threaten 
the  financial  health  or  security  of  the 
Enterprise,  the  Director  may  delay  the 
public  disclosure  of  such  order  for  a 
reasonable  time. 

(c)  Documents  filed  under  seal  in 
public  enforcement  hearings.  The 
Director  may  file  any  document  or  part 
thereof  under  seal  in  any  hearing 
commenced  by  the  Director  if  the 
Director  determines  in  writing  that 
disclosure  thereof  would  be  contrary  to 
the  public  interest. 

(d)  Retention  of  documents.  The 
Director  shall  keep  and  maintain  a 
record,  for  not  less  than  6  years,  of  all 
dociunents  described  in  paragraph  (a)  of 
this  section  and  all  enforcement 
agreements  and  other  supervisory 
actions  and  supporting  dociunents 
issued  with  respect  to  or  in  connection 
with  any  enforcement  proceedings 
initiated  by  the  Director  imder  12  U.S.C. 
4631  through  4641. 

(e)  Disclosure  to  Congress.  This 
section  may  not  be  construed  to 
authorize  the  withholding  of  any 
information  fixtm,  or  to  prohibit  the 
disclosiu-e  of  anj  information  to,  the 
Congress  or  any  committee  or 
subcommittee  thereof. 

Subpart  C— Availability  of  Records  of 
OFHEO 

§  1710.1 1    Official  records  of  OFHEO. 

(a)  OFHEO  shall,  upon  a  written 
request  for  records  which  reasonably 
describes  the  information  or  records  and 
is  made  in  accordance  with  the 
provisions  of  this  subpart,  make  the 
records  available  as  promptly  as 
practicable  to  any  person  for  inspection 
and/or  copying,  except  as  provided  in 
paragraph  (d)  of  this  section. 

(b)  Records  available.  OFHEO  records 
which  are  required  by  5  U.S.C.  552(a)(2) 
to  be  made  available  for  public 
inspection  and  copying  are  maintained 
at  OFHEO's  offices  located  at  1700  G 
Street,  NW.,  Fourth  Floor,  Washington, 
pC  20552.  The  records  include — 

(1)  Any  final  opinions,  as  well  as 
orders  made  in  adjudication  of  cases  as 


set  forth  in  §  1710.9  of  subpart  B  of  this 
part; 

(2)  Any  statements  of  policy  and 
interpretation  that  have  been  adopted  by 
OFHEO  and  are  not  published  in  the 
Federal  Register; 

(3)  Any  administrative  staff  manuals 
and  instructions  to  staff  that  affect  a 
member  of  the  public,  and  which  are 
not  exempt  from  disclosure  under  5 
U.S.C.  552(b);  and 

(4)  Any  ciurent  indexes  providing 
identifying  information  for  the  public  as 
to  any  matter  which  OFHEO  has  issued, 
OFHEO  has  adopted  or  promulgated, 
and  is  required  by  5  U.S.C.  552(a)(2)  to 
be  made  available  or  published. 

(c)  Copying.  The  cost  of  copying 
information  available  in  the  offices  of 
OFHEO  shall  be  imposed  on  a  requester 
in  accordance  with  the  provisions  of 
subpart  D  of  this  part. 

(d)  Records  not  available.  Except  as 
otherwise  provided  in  this  part,  or  as 
may  be  specifically  authorized  by  the 
Director,  the  following  information  and 
records,  or  portions  thereof,  are  not 
available  to  the  public: 

(1)  Any  record,  or  portion  thereof, 
which  is — 

(i)  Specifically  authorized  under 
criteria  established  by  an  Executive 
order  to  be  kept  secret  in  the  interest  of 
national  defense  or  foreign  policy,  and 

(ii)  Is  in  fact  properly  classified 
pursuant  to  such  Executive  order. 

(2)  Any  record,  or  portion  thereof, 
related  solely  to  the  internal  personnel 
rules  and  practices  of  OFHEO. 

(3)  Any  record,  or  portion  thereof, 
which  is  specifically  exempted  from 
disclosure  by  statute  (other  than  5 
U.S.C.  552(b)).  provided  that  such 
statute — 

(i)  Requires  that  the  matters  be 
withheld  fi'om  the  public  in  such  a 
manner  as  to  leave  no  discretion  on  the 
issue,  or 

(ii)  Establishes  particular  criteria  for 
withholding  or  refers  to  particular  types 
of  matters  to  be  withheld. 

(4)  Any  matter  that  is  a  trade  secret  or 
that  constitutes  commercial  or  financial 
information  obtained  firom  a  person  and 
that  is  privileged  or  confidential. 

(5)  Any  matter  contained  in  inter- 
agency or  intra-agency  memoranda  or 
letters  which  would  not  be  available  by 
law  to  a  private  party  in  Utigation  with 
OFHEO. 

(6)  Any  information  contained  in 
personnel  and  medical  files  and  similar 
files  (including  financial  files)  the 
disclosure  of  which  would  constitute  a 
clearly  imwarranted  invasion  of 
personal  privacy. 

(7)  Any  records  or  information 
compiled  for  law  enforcement  purposes, 
but  only  to  the  extent  that  the 
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pfoduction  of  such  law  enforcement 
records  or  information — 

(i)  Could  reasonably  be  expected  to 
interfere  with  enforcement  proceedings; 
(ii)  Would  deprive  a  person  of  a  right 
to  fair  trial  or  an  impartial  adjudication; 
I  |iii)  Could  reasonably  be  expected  to 
CQnstitute  an  unwarranted  invasion  of 
personal  privacy; 

I  (iv)  Could  reasonably  be  expected  to 
dj^lose  the  identity  of  a  confidential 
s(}|ut:e,  including  a  State,  local,  or 
fpteign  agency  or  authority  or  any 
private  institution  or  an  Enterprise 
regulated  and  examined  by  OFHEO 
vw&ich  furnished  information  on  a 
confidential  basis,  and,  in  the  case  of  a 
record  of  information  compiled  by  a 
criminal  law  enforcement  authority  in 

'.  coiuse  of  a  criminal  investigation  or 
bVI  an  agency  conducting  a  lawhil 
^ional  security  intelUgence 
i^estigation,  information  furnished  by 
a 'confidential  soiutie; 

(v)  Would  disclose  techniques  and 
procedures  for  law  enforcement 
investigations  or  prosecutions,  or  would 
dji^close  guidelines  for  law  enforcement 
investigations  or  prosecutions  if  such 
disclosure  could  reasonably  be  expected 
tolrisk  circiunvention  of  the  law;  or 

(vi)  Could  reasonably  be  expected  to 
endanger  the  life  or  physical  safety  of 
ally  individual. 
j  j(8)  Any  matter  that  is  contained  in  or 
related  to  examination,  operating,  or 
opndition  reports  that  are  prepared  by, 
cirt  behalf  of,  or  for  the  use  of  OFHEO. 
1 1(9)  Any  geological  and  geophysical 
ipjfonnation  and  data,  including  maps, 
cjctnceming  wells. 

(e)  Even  if  an  exemption  described  in 
paragraph  (d)  of  this  section  may  be 
reasonably  applicable  to  a  requested 
record,  or  portion  thereof,  OFHEO  may 
eilect  imder  the  circumstances  of  any 
l|4riicular  request  not  to  apply  the 
eDiemption  to  such  requested  record,  or 
portion  thereof.  The  fact  that  the 
exemption  is  not  applied  by  OFHEO  to 
any  requested  record,  or  portion  thereof, 
q^  no  precedential  significance  as  to 
application  or  nonapplication  of  the 
emption  to  any  other  requested 
racord,  or  portion  thereof,  no  matter 
vmen  the  request  is  received. 

!(f)  Any  reasonably  segregable  portion 
c  i  a  record  shall  be  provided  to  any 

Ji^rson  properly  requesting  such  record 
^er  deletion  of  the  portions  which  are 
Xempt  under  this  subpart. 
;  (g)  To  the  extent  necessary  to  prevent 
an  invasion  of  personal  privacy,  the 
Director  may  delete  identifying  details 
from  a  record  described  in  paragraph  (b) 

this  section.  In  each  case  of  such 
deletion,  the  justification  will  be  clearly 
( :  plained  in  writing. 


(h)  This  section  does  not  authorize 
vtrithholding  of  information  or  limit  the 
availability  of  records  to  the  public, 
except  as  specifically  stated  in  this 
section.  This  section  is  not  authority  to 
withhold  information  from  Congress. 

§  1710.12    Index  identifying  information  for 
the  public. 

(a)  OFHEO  will  maintain  and  make 
available  for  public  inspection  and 
copying  a  current  index  of  materials 
available  at  the  office  of  OFHEO  which 
are  required  to  be  indexed  under  5 
U.S.C  552(a)(2). 

(b)  Because  of  the  lack  of  requests  to 
date  for  material  required  to  be  indexed, 
the  Director  has  determined  that  it  is 
imnecessary  and  impracticable  to 
publish  quarterly,  or  more  fiequently, 
and  distribute  (by  sale  or  otherwise) 
copies  of  each  index  and  supplements 
thereto,  as  provided  in  5  U.S.C. 
552(a)(2).  However,  OFHEO  will 
provide  a  copy  of  such  indexes  to  a 
member  of  the  public  upon  request,  at 

a  cost  not  to  exceed  the  direct  cost  of 
duplication  and  mailing,  if  sending 
records  by  other  than  ordinary  mail. 

§  1710.13    Requests  for  records. 

(a)  Addressing  requests.  Requests  for 
records  in  the  possession  of  OFHEO 
shall  be  made  in  writing.  The  envelope 
and  the  request  both  should  be  clearly 
marked  "FOIA  Request"  and  addressed 
to:  FOIA  Officer,  Office  of  Federal 
Housing  Enterprise  Oversight,  1700  G 
Street  NW.,  Fourth  Floor,  Washington, 
DC  20552.  A  request  improperly 
addressed  will  be  deemed  not  to  have 
been  received  for  purposes  of  the  20-day 
time  period  set  forth  in  paragraph  (a)  of 
§  1710.17  of  this  subpart  until  it  is 
received,  or  would  have  been  received 
with  the  exercise  of  due  diligence,  by 
the  FOIA  Officer.  Records  requested  in 
conformance  with  this  subpart  and 
which  are  not  exempt  records  may  be 
obtained  in  person  or  by  mail  as 
specified  in  the  request.  Records  to  be 
obtained  in  person  will  be  available  for 
inspection  or  copjring  during  business 
hours  on  a  regular  business  day  in  the 
office  of  OFHEO. 

(b)  Description  of  records.  Each 
request  must  reasonably  describe  the 
desired  records  in  sufficient  detail  to 
enable  OFHEO  personnel  to  locate  the 
records  with  a  reasonable  amount  of 
effort.  A  request  for  a  specific  category 
of  records  will  be  regarded  as  fulfilling 
this  requirement  if  it  enables  responsive 
records  to  be  identified  by  a  technique 
or  process  that  is  not  unreasonably 
burdensome  or  disruptive  of  OFHEO 
operations. 

(1)  Whenever  possible,  a  request 
should  include  specific  information 


about  each  record  sought,  such  as  the 
date,  title  or  name,  author,  recipient, 
and  subject  matter  of  the  record. 

(2)  If  the  FOIA  Officer  determines  that 
a  request  does  not  reasonably  describe 
the  records  sought,  he  or  she  will  either 
advise  the  requester  what  additional 
information  is  needed  to  locate  the 
record  or  othenvise  state  why  the 
request  is  insufficient.  The  FOIA  Officer 
urill  also  extend  to  the  requester  an 
opportunity  to  confer  with  OFHEO 
personnel  with  the  objective  of 
reformulating  the  request  in  a  manner 
which  will  meet  the  requirements  of 
this  section. 

f  1710.14    Responses  to  requests. 

(a)  Response  to  initial  request.  The 
FOIA  Officer  of  OFHEO  is  authorized  to 
grant  or  deny  any  request  for  a  record 
and  to  determine  appropriate  fees. 

(b)  Referral  to  another  agency.  When 
a  requester  seeks  records  that  originated 
in  another  Federal  Government  agency, 
OFHEO  will  refer  the  request  to  the 
other  agency  for  response.  If  OFHEO 
refers  the  request  to  another  agency,  it 
will  notify  the  requester  of  the  referral. 
A  request  for  any  records  classified  by 
some  other  agency  will  be  referred  to 
that  agency  for  response. 

(c)  Creating  records.  If  a  person  seeks 
information  from  OFHEO  in  a  format 
that  does  not  currently  exist.  OFHEO 
will  make  reasonable  efforts  to  provide 
the  information  in  the  format  requested. 
OFHEO  will  not  create  a  new  record  of 
information  to  satisfy  a  request. 

(d)  No  responsive  record.  If  no  records 
are  responsive  to  the  request,  the  FOLA 
Officer  will  so  notify  the  requester  in 
writing. 

S  1710.15    Form  and  content  of  responses. 

(a)  Form  of  notice  granting  a  request. 
After  the  FOIA  Officer  has  granted  a 
request  in  whole  or  in  part,  the 
requester  will  be  notified  in  writing. 
The  notice  shall  describe  the  maimer  in 
which  the  record  will  be  disclosed, 
whether  by  providing  a  copy  of  the 
record  with  the  response  or  at  a  later 
date,  or  by  making  a  copy  of  the  record 
available  to  the  requester  for  inspection 
at  a  reasonable  time  and  place.  The 
procedure  for  such  an  inspection  may 
not  unreasonably  disrupt  the  operation 
of  OFHEO.  The  response  letter  will  also 
inform  the  requester  of  any  fees  to  be 
charged  in  accordance  wiUi  the 
provisions  of  subpart  D  of  this  part. 

(b)  Form  of  notice  denying  a  request. 
When  the  FOIA  Officer  denies  a  request 
in  whole  or  in  part,  he  or  she  will  so 
notify  the  requester  in  writing.  The 
response  will  be  signed  by  the  FOIA 
Officer  and  will  include — 
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(1)  The  name  and  title  or  position  of 
the  person  making  the  denial; 

(2)  A  brief  statement  of  the  reason  or 
reasons  for  the  denial,  including  the 
FOIA  exemption  or  exemptions  which 
the  FOIA  Officer  has  relied  upon  in 
denying  the  request;  and 

(3)  A  statement  that  the  denial  may  be 
appealed  under  §  1710.16  of  this  subpart 
and  a  description  of  the  requirements  of 
that  section. 

S17iai6    Appeals  of  denials. 

(a)  fljg/it  of  appeal.  If  a  request  has 
been  denied  in  whole  or  in  part,  the 
requester  may  appeal  the  denial  to: 
FOIA  Appeals  Officer,  Office  of  Federal 
Housing  Enterprise  Oversight,  1700  G 
Street,  NW.,  Fourth  Floor,  Washington, 
IX:  20552. 

(b)  Letter  of  appeal.  The  appeal  must 
be  in  writing  and  must  be  sent  within 
30  days  of  receipt  of  the  denial  letter. 
An  appeal  should  include  a  copy  of  the 
initial  request,  a  copy  of  the  letter 
denying  the  request  in  whole  or  in  part, 
and  a  statement  of  the  circumstances, 
reasons,  or  arguments  advanced  in 
support  of  disclosiue  of  the  requested 
record.  Both  the  envelope  and  the  letter 
of  appeal  must  be  clearly  marked  "FOIA 
Appeal."  An  appeal  improperly 
addressed  shall  be  deemed  not  to  have 
been  received  for  purposes  of  the  20-day 
time  period  set  forth  in  paragraph  (b)  of 
§  1710.17  until  it  is  received,  or  would 
have  been  received  with  the  exercise  of 
due  diligence,  by  the  Appeals  Officer. 

(c)  Action  on  appeal.  The  disposition 
of  an  appeal  will  bie  in  writing  and  will 
constitute  the  final  action  of  OFHEO  on 
a  request.  A  decision  affirming  in  whole 
or  in  part  the  denial  of  a  request  will 
include  a  brief  statement  of  the  reason 
or  reasons  for  affirmance,  including 
each  FOIA  exemption  relied  on.  If  Sie 
denial  of  a  request  is  reversed  in  whole 
or  in  part  on  appeal,  the  request  will  be 
processed  promptly  in  accordance  with 
the  decision  on  appeal. 

(d)  Judicial  review.  If  the  denial  of  the 
request  for  records  is  upheld  in  whole 
or  in  part,  or,  if  a  determination  on  the 
appeal  has  not  been  mailed  at  the  end 
of  the  20-day  period  or  the  last 
extension  thereof,  the  requester  is 
deemed  to  have  exhausted  his  or  her 
administrative  remedies,  giving  rise  to  a 
right  of  judicial  review  under  5  U.S.C. 
552(a)(4). 

§1710.17    Time  limits. 

(a)  Initial  request.  Following  receipt  of 
a  request  for  records,  the  FOIA  Officer 
will  determine  whether  to  comply  with 
the  request  and  vdll  notify  the  requester 
in  writing  of  his  or  her  determination 
within  20  days  (excluding  Saturdays, 


Sundays,  and  legal  holidays)  after 
receipt  of  the  request. 

(b)  Appeal.  A  written  determination 
on  an  appeal  submitted  in  accordance 
with  §  1710.16  of  this  subpart  will  be 
issued  within  20  days  (excluding 
Saturdays,  Sundays,  and  legal  holidays) 
after  receipt  of  the  appeal.  When  a 
determination  cannot  be  mailed  within 
the  applicable  time  limit,  the  appeal 
will  nevertheless  be  processed.  In  such 
case,  upon  the  expiration  of  the  time 
limit,  the  requester  will  be  informed  of 
the  reason  for  the  delay,  of  the  date  on 
which  a  determination  may  be  expected 
to  be  mailed,  and  of  that  person's  right 
to  seek  judicial  review.  The  requester 
may  be  asked  to  forego  judicial  review 
until  determination  of  the  appeal. 

(c)  Extension  of  time  limits.  The  time 
limits  specified  in  either  paragraph  (a) 
or  (b)  of  this  section  may  be  extended 
in  imusual  circumstances  up  to  a  total 
of  10  days  (excluding  Saturdays, 
Sundays,  and  legal  holidays)  after 
written  notice  to  the  requester  setting 
forth  the  reasons  for  the  extension  and 
the  date  on  which  a  determination  is 
expected  to  be  made.  As  used  in  this 
paragraph,  unusual  circumstances 
means  that  there  is  a  need  to— 

(1)  Search  for  and  collect  the 
requested  records  from  faciUties  that  are 
separate  from  the  office  processing  the 
request; 

(2)  Search  for,  collect,  and 
appropriately  examine  a  voluminous 
amouint  of  separate  and  distinct  records 
which  are  demanded  in  a  single  request; 
or 

(3)  Consult  with  another  agency 
having  a  substantial  interest  in  the 
determination  of  the  request,  or  consult 
with  various  offices  within  OFHEO  that 
have  a  substantial  interest  in  the  records 
requested. 

§  1710.18    Special  procedures  for  business 
information. 

(a)  In  general.  Business  information 
provided  to  OFHEO  by  a  business 
submitter  shall  not  be  disclosed 
pursuant  to  an  FOIA  request  except  in 
accordance  with  this  section. 

(b)  Definitions.  For  the  purpose  of  this 
section,  the  following  definitions  shall 
apply: 

(1)  Business  information  means  trade 
secrets  or  other  commercial  or  financial 
information,  provided  to  OFHEO  by  a 
submitter,  which  arguably  is  protected 
fi-om  disclosure  imder  Exemption  4  of 
the  FOIA,  5  U.S.C.  552(b)(4),  because 
disclosiu^  could  reasonably  be  expected 
to  cause  substantial  competitive  harm. 

(2)  Business  submitter  means  any 
person  or  entity  which  provides 
business  information,  directly  or 


indirectly,  to  OFHEO  and  who  has  a 
proprietary  interest  in  the  information. 

(c)  Designation  of  business 
information.  Submitters  of  business 
information  should  use  good-faith 
efforts  to  designate,  by  appropriate 
markings,  either  at  the  time  of 
submission  or  at  a  reasonable  time 
thereafter,  those  portions  of  their 
submissions  which  they  deem  to  be 
protected  under  Exemption  4  of  the 
FOIA,  5  U.S.C.  552(b)(4).  Any  such 
designation  will  expire  10  years  after 
the  records  were  submitted  to  the 
Government,  unless  the  submitter 
requests,  and  provides  reasonable 
justification  for,  a  designation  period  of 
longer  duration. 

(d)  Predisclosure  notification.  (1) 
Except  as  is  provided  for  in  paragraph 
(i)  of  this  section,  the  FOIA  Officer 
shall,  to  the  extent  permitted  by  law, 
provide  a  submitter  with  prompt  written 
notice  of  an  FOIA  request  or 
administrative  appeal  encompassing  its 
business  information  whenever  required 
under  paragraph  (e)  of  this  section.  Such 
notice  shall  either  describe  the  exact 
nature  of  the  business  information 
requested  or  provide  copies  of  the 
records  or  portions  thereof  containing 
the  business  information. 

(2)  Whenever  the  FOIA  Officer 
provides  a  business  submitter  with  the 
notice  set  forth  in  paragraph  (e)(1)  of 
this  section,  the  FOIA  Officer  shall 
notify  the  requester  that  the  request 
includes  information  that  may  Arguably 
be  exempt  from  disclosure  under  5 
U.S.C.  552(b)(4)  and  that  the  person  or 
entity  who  submitted  the  information  to 
OFHEO  has  been  given  the  opportunity 
to  comment  on  the  proposed  disclosure 
of  information. 

(e)  When  notice  is  required.  OFHEO 
shall  provide  a  business  submitter  with 
notice  of  a  request  whenever — 

(1)  The  business  submitter  has  in 
good  faith  designated  the  information  as 
business  information  deemed  protected 
fi-om  disclosure  under  5  U.S.C. 
552(b)(4);  or 

(2)  OFHEO  has  reason  to  believe  that 
the  request  seeks  business  information 
the  disclosure  of  which  may  result  in 
substantial  commercial  or  financial 
injury  to  the  business  submitter. 

(f)  Opportunity  to  object  to  disclosure. 
Through  the  notice  described  in 
paragraph  (d)  of  this  section,  OFHEO 
shall,  to  the  extent  permitted  by  law, 
afford  a  business  submitter  at  least  10 
days  (excluding  Saturdays,  Sundays, 
and  legal  holidays)  within  which  it  can 
provide  OFHEO  with  a  detailed  written 
statement  of  any  objection  to  disclosure. 
Such  statement  shall  demonstrate  why 
the  information  is  contended  to  be  a 
trade  secret  or  commercial  or  financial 


UMI 
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inf )  rmation  that  is  privileged  or 
con  idential  and  why  disclosure  would 
cai !  ;e  competitive  hann.  Whenever 
pom  ible,  the  business  submitter's  claim 
of  c  mfidentiality  should  be  supported 
by  a  statement  or  certification  by  an 
off  ( er  or  authorized  representative  of 
the  jusiness  submitter.  Information 
prt'  ided  by  a  submitter  pursuant  to  this 
paii  graph  may  itself  be  subject  to 
disjclosure  under  the  FOIA. 

(g)  Notice  of  intent  to  disclose.  (1)  The 
FOM  Officer  shall  consider  carefully  a 
bui  liness  submitter's  objections  and 
spdcific  grounds  for  nondisclosure  prior 
to  I  iptermining  whether  to  disclose 
bu;  ifness  information.  Whenever  the 
PGM.  Officer  decides  to  disclose 
bu  iiness  information  over  the  objection 
of  I  business  submitter,  the  FOIA 
Of  icer  shall  forward  to  the  business 
supfnitter  a  written  notice  at  least  10 
dayb  (excluding  Saturdays,  Sundays, 
and  legal  holidays)  before  the  date  of 
disclosure  containing — 

(ji)  A  statement  of  the  reasons  for 
wqich  the  business  submitter's 
disclosure  objections  were  not 
sustained, 

(i^)  A  description  of  the  business 
inidrmation  to  be  disclosed,  and 

jiii)  A  specified  disclosure  date. 

ji)  Such  notice  of  intent  to  disclose 
likewise  shall  be  forwarded  to  the 
redjiester  at  least  10  days  (excluding 
Saturdays,  Sundays,  and  legal  holidays) 
prior  to  the  specified  disclosure  date. 

(h)  Notice  of  FOIA  lawsuit.  Whenever 
a  requester  brings  suit  seeking  to  compel 
di^Iosure  of  business  information,  the 
FOtA  Officer  shall  promptly  notify  the 
bu^ness  submitter  of  such  action. 

I  i )  Exceptions  to  predisclosure 
no  t  fication.  The  requirements  of  this 
sei  :i  ion  shall  not  apply  if— 

)  The  FOIA  Officer  determines  that 
th( !  information  should  not  be  disclosed; 

I ; :)  The  information  lawfully  has  been 
pujolished  or  has  been  officially  made 
available  to  the  public; 

(3)  Disclosure  of  the  information  is 
reouired  by  law  (other  than  5  U.S.C. 
55E0;  or 

(4)  The  designation  made  by  the 
submitter  in  accordance  with  paragraph 
(c)|  of  this  section  appears  obviously 
firivlolous;  except  that,  in  such  a  case,  the 
FOIA  Officer  will  provide  the  submitter 
with  written  notice  of  any  final  decision 
to  idisclose  business  information  within 
a  ijaasonable  number  of  days  prior  to  a 
sp^ified  disclosure  date. 

Sulkpart  D — Fees  for  Provision  of 
information 


§ 

fo 


two. 


,21    Definitions, 
or  the  purpose  of  this  subpart,  the 
lowing  definitions  shall  apply: 


(a)  Commercial  use  request  means  a 
request  for  information  that  is  from,  or 
on  behalf  of,  a  requester  seeking 
information  for  a  use  or  purpose  that 
furthers  the  commercial,  trade,  or  profit 
interests  of  the  requester  or  the  person 
on  whose  behalf  the  request  is  being 
made.  To  determine  whether  a  request 
is  properly  classified  as  a  commercial 
use  request,  OFHEO  shall  determine  the 
purpose  for  which  the  requested  records 
shall  be  used.  If  OFHEO  has  reasonable 
cause  to  doubt  the  purpose  specified  in 
the  request  for  which  a  requester  will 
use  the  records  sought,  or  where  the 
purpose  is  not  clear  from  the  request 
itself,  OFHEO  shall  seek  additional 
clarification  before  assigning  the  request 
to  a  specified  category. 

(b)  Direct  costs  means  the 
expenditures  actually  incurred  by 
OFHEO  in  searching  for  and 
reproducing  records  to  respond  to  a 
request  for  information.  In  the  case  of  a 
commercial  use  request,  the  term  also 
means  those  expenditures  OFHEO 
actually  incurs  in  reviewing  records  to 
respond  to  the  request.  The  direct  cost 
shall  include  the  salary  of  the  employee 
performing  work  (the  basic  rate  of  pay 
for  the  employee  plus  16  percent  of  that 
rate  to  cover  benefits)  and  the  cost  of 
operating  duplication  equipment.  Not 
included  in  direct  costs  are  overhead 
expenses  such  as  costs  of  space,  and 
heating  or  lighting  the  facility  in  which 
the  records  are  stored. 

(c)  Educational  institution  means  a 
preschool,  a  public  or  private 
elementary  or  secondary  school,  an 
institution  of  undergraduate  higher 
education,  an  institution  of  graduate 
higher  education,  an  institution  of 
professional  education,  and  an 
institution  of  vocational  education, 
which  operates  a  program  or  programs 
of  scholarly  research. 

(d)  Noncommercial  scientific 
institution  refers  to  an  institution  that  is 
not  operated  on  a  commercial,  trade,  or 
profit  basis  and  which  is  operated  solely 
for  the  purpose  of  conducting  scientific 
research,  the  results  of  which  are  not 
intended  to  promote  any  particular 
product  or  industry. 

(e)  Representative  of  the  news  media 
means  any  person  actively  gathering 
news  for  an  entity  that  is  organized  and 
operated  to  publish  or  broadcast  news  to 
the  public.  The  term  "news"  means 
information  that  is  about  current  events 
or  that  would  be  of  current  interest  to 
the  public.  Examples  of  news  media 
entities  include  television  or  radio 
stations  broadcasting  to  the  public  at 
large  and  publishers  of  periodicals  (but 
only  in  those  instances  in  which  the 
periodicals  can  qualify  as  disseminators 
of  "news")  who  make  their  products 


available  for  purchase  or  subscription 
by  the  general  public.  These  examples 
are  not  intended  to  be  all-inclusive.  As 
traditional  methods  of  news  delivery 
evolve,  e.g.,  electronic  dissemination  of 
newspapers  through  telecommunication 
services,  such  alternative  media,  would 
be  included  in  this  category. 
"Freelance"  journalists  may  be  regarded 
as  working  for  a  news  organization  if 
they  can  demonstrate  a  solid  basis  for 
expecting  publication  through  that 
organization  even  though  they  are  not 
actually  employed  by  the  organization. 
A  publication  contract  would  be  the 
clearest  proof  that  a  journalist  is 
working  for  a  news  organization,  but 
OFHEO  may  look  to  the  requester's  past 
publication  record  to  determine  whether 
a  journalist  is  working  for  a  news 
organization. 

(0  Reproduce  and  reproduction 
means  the  process  of  making  a  copy  of 
a  record  necessary  to  respond  to  a 
request  for  information.  Such  copies 
take  the  form  of  paper  copy,  microfilm, 
audio-visual  materials,  or  machine 
readable  documentation,  e.g.,  magnetic 
tape  or  disk.  The  copy  provided  shall  be 
in  a  form  that  is  reasonably  usable  by 
requesters. 

(g)  Review  means  the  process  of 
examining  records  located  in  response 
to  a  request  for  information  to  determine 
whether  any  portion  of  any  record 
located  is  permitted  to  be  withheld.  It 
also  includes  processing  any  records  for 
disclosure,  e.g.,  doing  all  that  is 
necessary  to  prepare  the  records  for 
release.  "The  term  "review"  does  not 
include  the  time  spent  resolving  general 
legal  or  policy  issues  regarding  the 
application  of  exemptions.  OFHEO  shall 
only  charge  fees  for  reviewing  records  in 
response  to  a  commercial  use  request. 

(h)  The  term  search  includes  all  time 
spent  looking  for  material  that  is 
responsive  to  a  request  for  information, 
including  page-by-page  or  line-by-line 
identification  of  material  within 
records.  The  term  "search"  includes  the 
extraction  of  information  fi-om  a 
computer  using  existing  programming. 
Searching  for  materials  shall  be  done  in 
the  most  efficient  and  least  expensive 
manner  so  as  to  minimize  the  costs  of 
OFHEO  and  the  requester.  For  example, 
a  line-by-line  search  for  responsive 
material  should  not  be  performed  when 
merely  reproducing  an  entire  document 
would  he  less  expensive  and  the  faster 
method  of  complying  with  the  request 
for  information.  A  "search"  for  material 
that  is  responsive  to  a  request  should  be 
distinguished  from  a  "review"  of 
material  to  determine  whether  the 
material  is  exempt  from  disclosure. 
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§  1 71 0.22    Fees  to  be  charged— general. 

(a)  Policy.  Generally,  the  fees  charged 
for  requests  for  records  pursuant  to  5 
U.S.C.  552  shall  cover  the  full  allowable 
direct  costs  of  searching  for, 
reproducing,  and  reviewing  records  that 
are  responsive  to  a  request  for 
information.  Fees  shall  be  assessed 
according  to  the  schedule  contained  in 
paragraph  (b)  of  this  section  and  the 
category  of  requesters  described  in 

§  1710.23  of  this  subpart  for  services 
rendered  by  OFHEO  staff  in  responding 
to,  and  processing  requests  for,  records 
under  this  part.  Fees  assessed  will  be 
paid  by  check  or  money  order  payable 
to  the  Office  of  Federal  Housing 
Enterprise  Oversight. 

(b)  Types  of  charges.  The  types  of 
charges  that  may  be  assessed  in 
connection  with  the  production  of 
records  in  response  to  an  FOIA  request 
are  as  follows: 

(1)  Searches,  (i)  Manual  searches  for 
records.  Whenever  feasible,  OFHEO  will 
charge  at  the  salary  rate(s),  i.e.,  basic  pay 
plus  16  percent,  of  the  employee(s) 
making  the  search.  Charges  for  search 
time  will  be  billed  by  15-minute 
segments. 

(ii)  Computer  searches  for  records. 
Requesters  will  be  charged  at  the  actual 
direct  costs  of  conducting  a  search  using 
existing  programming.  These  direct 
costs  will  include  the  cost  of  operating 
the  central  processing  unit  for  that 
portion  of  operating  time  that  is  directly 
attributable  to  seardiing  for  records  and 
the  operator/programmer  salary,  i.e., 
basic  pay  plus  16  percent,  apportionable 
to  the  search.  A  charge  shall  also  be 
made  for  any  substantial  amounts  of 
special  supplies  or  materials  used  to 
contain,  present,  or  make  available  the 
output  of  computers,  based  upon  the 
prevailing  levels  of  costs  to  OFHEO  for 
the  type  and  amoimt  of  such  supplies  of 
materials  that  are  used.  Nothing  in  this 
paragraph  shall  be  construed  to  entitle 
any  person  or  entity,  as  of  right,  to  any 
services  in  connection  with 
computerized  records,  other  than 
services  to  which  such  person  or  entity 
may  be  entitled  under  the  provisions  of 
this  subpart.  OFHEO  will  not  alter  or 
develop  programming  to  conduct  a 
search. 

(iii)  Unproductive  searches.  OFHEO 
will  charge  search  fees  even  if  no 
records  are  found  which  are  responsive 
to  the  request  or  if  the  records  found  are 
exempt  from  disclosiue. 

(2)  Duplication.  Records  will  be 
reproduced  at  a  rate  of  $.15  per  page. 
For  copies  prepared  by  computer,  such 
as  tapes  or  printouts,  the  requester  shall 
be  charged  the  actual  cost,  including 
operator  time,  of  production  of  the  tape 
or  printout.  For  other  methods  of 


reproduction,  the  actual  direct  costs  of 
reproducing  the  record(s)  shall  be 
charged. 

(3)  Review.  Only  requesters  who  are 
seeking  records  for  commercial  use  may 
be  charged  for  time  spent  revi  swing 
records  to  determine  whether  they  are 
exempt  from  mandatory  disclosiue. 
Charges  may  be  assessed  only  for  initial 
review,  i.e.,  the  review  undertaken  the 
first  time  OFHEO  analyzes  the 
applicability  of  a  specific  exemption  to 
a  particular  record  or  portion  of  a 
record.  Records  or  portions  of  records 
withheld  in  full  under  an  exemption 
that  is  subsequently  determined  not  to 
apply  may  be  reviewed  again  to 
determine  the  applicability  of  other 
exemptions  not  previously  considered. 
The  costs  for  such  a  subsequent  review 
are  properly  assessable. 

(4)  Other  services  and  materials. 
Where  OFHEO  elects,  as  a  matter  of 
administrative  discretion,  to  comply 
with  a  request  for  a  special  service  or 
materials,  such  as  certifying  that  records 
are  true  copies  or  sending  records  by 
special  methods,  the  actual  direct  costs 
of  providing  the  service  or  materials 
will  be  charged. 

§  1 71 0.23    Fees  to  be  charged— categories 
of  requesters. 

(a)  Fees  for  various  requester 
categories.  Paragraphs  (b)  through  (e)  of 
this  section  state,  for  each  category  of 
requester,  the  types  of  fees  generally 
charged  by  OFHEO.  However,  for  each 
of  these  categories,  the  fees  may  be 
limited,  waived  or  reduced  in 
accordance  with  the  provisions  set  forth 
in  paragraph  (c)  of  §  1710.24.  If  OFHEO 
has  reasonable  cause  to  doubt  the 
purpose  specified  in  the  request  for 
which  a  requester  will  use  the  records 
sought,  or  where  the  purpose  is  not 
clear  from  the  request  itself,  OFHEO 
will  seek  clarification  before  assigning 
the  request  a  specific  category. 

(b)  Commercial  use  requester.  OFHEO 
shall  charge  fees  for  records  requested 
by  persons  or  entities  making  a 
commercial  use  request  in  an  amount 
that  equals  the  full  direct  costs  for 
searching  for.  reviewing  for  release,  and 
reproducing  the  records  sought. 
Coiiunercial  use  requesters  are  not 
entitled  to  2  hours  of  free  search  time 
nor  100  free  pages  of  reproduction  of 
records.  In  accordance  with  §  1710.22, 
commercial  use  requesters  may  be 
charged  the  costs  of  searching  for  and 
reviewing  records  even  if  there  is 
ultimately  no  disclosure  of  records. 

(c)  Educational  and  noncommercial 
scientific  institutions.  OFHEO  shall 
charge  fees  for  records  requested  by,  or 
on  behalf  of,  educational  institutions 
and  noncommercial  scientific 


institutions  in  an  iunount  which  equals 
the  cost  of  reproducing  the  records 
responsive  to  the  request,  excluding  the 
cost  of  reproducing  the  first  100  pages. 
No  search  fee  shall  be  charged  with 
respect  to  requests  by  educational  and 
noncommercial  scientific  institutions. 
For  a  request  to  be  included  in  this 
category,  requesters  must  show  that  the 
request  being  made  is  authorized  by  and 
under  the  auspices  of  a  qualifying 
institution,  and  that  the  records  are  not 
sought  for  commercial  use  but  are 
sought  in  furtherance  of  scholarly 
research  (if  the  request  is  from  an 
educational  institution)  or  scientific 
research  (if  the  request  is  from  a 
noncommercial  scientific  institution). 

(d)  News  media.  OFHEO  shall  charge 
fees  for  records  requested  by 
representatives  of  the  news  media  in  an 
amount  which  equals  the  cost  of 
reproducing  the  records  responsive  to 
the  request,  excluding  the  cost$  of 
reproducing  the  first  100  pages.  No 
search  fee  shall  be  charged  with  respect 
to  requests  by  representatives  of  the 
news  media.  For  a  request  to  be 
included  in  this  category,  the  requester 
must  qualify  as  a  representative  of  the 
news  media  and  the  request  must  not  be 
made  for  a  commercial  use.  A  request 
for  records  supporting  the  news 
dissemination  function  of  the  requester 
shall  not  be  considered  to  be  a  request 
that  is  for  commercial  use. 

(e)  All  other  requesters.  OFHEO  shall 
charge  fees  for  records  requested  by 
persons  or  entities  that  are  not  classified 
in  any  of  the  categories  listed  in 
paragraphs  (b),  (c).  or  (d)  of  this  section 
in  an  amount  that  equals  the  full 
reasonable  direct  cost  of  searching  for 
and  reproducing  records  that  are 
responsive  to  the  request,  excluding  the 
first  2  hours  of  search  time  and  the  cost 
of  reproducing  the  first  100  pages  of 
records.  In  accordance  with  §  1710.22, 
requesters  in  this  category  may  be 
charged  the  cost  of  searching  for  records 
even  if  there  is  ultimately  no  disclosiu^ 
of  records,  excluding  the  first  2  hours  of 
search  time. 

(f)  For  purposes  of  the  exceptions 
contained  in  this  section  on  assessment 
of  fees,  the  word  "pages"  refers  to  paper 
copies  of  8 V2  X  11  or  11  X  14.  Thus, 
requesters  are  not  entitled  to  100 
microfiche  or  100  computer  disks,  for 
example.  A  microfiche  containing  the 
equivalent  of  100  pages  or  a  computer 
disk  containing  the  equivalent  of  100 
pages  of  computer  printout  meets  the 
terms  of  the  exception. 

(g)  For  purposes  of  paragraph  (e)  of 
this  section,  the  term  "search  time"  has 
as  its  basis,  manual  search.  To  apply 
this  term  to  searches  made  by  computer. 
OFHEO  will  determine  the  hourly  cost 
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of  dperating  the  central  processing  unit 
and  the  operator's  hourly  salary  plus  16 
percent.  When  the  cost  of  the  search 
(ihcluding  the  operator  time  and  the 
C9^t  of  operating  the  computer  to 
process  a  request)  equals  the  equivalent 
dollar  amount  of  2  hours  of  the  salary 
p  lus  16  percent  of  the  person 
p  forming  the  search,  i.e.,  the  operator, 
C  ^HEO  will  begin  assessing  charges  for 
tli4  computer.  ^ 

§  171 0.24    Limitations  on  charging  fees. 
I  [a]  In  general.  Except  for  requesters 
^king  records  for  a  commercial  use  as 
scribed  in  paragraph  (b)  of  §  1710.23, 

SO  will  provide,  without  charge, 
I  first  100  pages  of  duplication  and 
first  2  hours  of  search  time,  or  their 
cost  equivalent. 

[b)  No  fee  charged.  OFHEO  will  not 
charge  fees  to  any  requester,  including 
commercial  use  requesters,  if  the  cost  of 
collecting  a  fee  would  be  equal  to  or 
gt^ater  than  the  fee  itself.  The  elements 
tij>|be  considered  in  determining  the 
"idost  of  collecting  a  fee"  are  the 
administrative  costs  of  receiving  and 
recording  a  requester's  remittance  and 
of  j)rocessing  the  fee. 
I  k:)  Waiver  or  reduction  of  fees. 
OfHEO  may  grant  a  waiver  or  reduction 
oif  fees  if  OFHEO  determines  that  the 
disclosure  of  the  information  is  in  the 
public  interest  because  it  is  Ukely  to 
itribute  significantly  to  public 
iderstanding  of  the  operations  or 
tivities  of  the  Federal  Government, 
id  the  disclosure  of  the  information  is 
mt  primarily  in  the  commercial  interest 
on  the  requester.  Requests  for  a  waiver 
or  reduction  of  fees  will  be  considered 
001  a  case-by-case  basis. 

11)  The  following  factors  will  be 
cimsidered  by  OFHEO  in  determining 
whether  a  waiver  or  reduction  of  fees  is 
i^iithe  public  interest: 
I  (i)  The  subject  of  the  request:  Whether 
t/i  e  subject  of  the  requested  records 
doncems  "the  operations  or  activities  of 
the  Government."  The  subject  matter  of 
the  requested  records,  in  the  context  of 
the  request,  must  specificeilly  concern 
identifiable  operations  or  activities  of 
Federal  Government  with  a 
^nnection  that  is  direct  and  clear,  not 
lote  or  attenuated.  Furthermore,  the 
cords  must  be  sought  for  their 
formative  value  vdth  respect  to  those 
04>vemment  operations  or  activities;  a 
r^lquest  for  access  to  records  for  their 
initrinsic  informational  content  alone 
111  not  satisfy  this  threshold 
:  nsideration. 

(ii)  The  informative  value  of  the 
formation  to  be  disclosed:  Whether 
the  disclosure  is  "likely  to  contribute"  to 
aa  understanding  of  Government 
Operations  or  activities.  The  disclosable 


portions  of  the  requested  records  must 
be  meaningfully  informative  on  specific 
Government  operations  or  activities  in 
order  to  hold  potential  for  contributing 
to  increased  public  understanding  of 
those  operations  and  activities.  The 
disclosiu-e  of  information  that  is  already 
in  the  public  domain,  in  either  a 
duplicative  or  substantially  identical 
form,  would  not  be  likely  to  contribute 
to  such  understanding,  as  nothing  new 
would  be  added  to  the  public  record. 

(iii)  The  contribution  to  an 
understanding  of  the  subject  by  the 
general  public:  Whether  disclosure  of 
the  requested  information  will 
contribute  to  the  "public 
understanding. "  TTie  disclosure  must 
contribute  to  the  understanding  of  the 
public  at  large,  as  opposed  to  the 
individual  understanding  of  the 
requester  or  a  narrow  segment  of 
interested  persons.  A  requester's 
identity  and  qualifications,  e.g.. 
expertise  in  the  subject  area  and  ability 
and  intention  to  convey  information  to 
the  general  public,  will  be  considered. 

(iv)  The  significance  of  the 
contribution  in  public  understanding: 
Whether  the  disclosure  is  likely  to 
"significantly  enhance"  the  public 
understanding  of  Government 
operations  or  activities.  The  public's 
understanding  of  the  subject  matter  in 
question,  as  compared  to  the  level  of 
public  understanding  existing  prior  to 
the  disclosure,  must  be  likely  to  be 
enhanced  by  the  disclosure  to  a 
significant  extent.  The  FOIA  Officer 
shall  not  make  a  separate  value 
judgment  as  to  whether  information, 
even  though  it  in  fact  would  contribute 
significantly  to  public  understanding  of 
the  operations  or  activities  of  the 
Government,  is  "important"  enough  to 
be  made  public. 

(2)  In  order  to  determine  whether  the 
second  fee  waiver  requirement  is  met. 
I.e.,  that  disclosure  of  the  requested 
information  is  not  primarily  in  the 
commercial  interest  of  the  requester, 
OFHEO  shall  consider  the  following  two 
factors  in  sequence: 

(i)  The  existence  and  magnitude  of  a 
commercial  interest:  Whether  the 
requester,  or  any  person  on  whose 
behalf  the  requester  may  be  acting,  has 
a  commercial  interest  that  would  be 
furthered  by  the  requested  disclosure.  In 
assessing  the  magnitude  of  identified 
commercial  interests,  consideration  will 
be  given  to  the  effect  that  the 
information  disclosed  would  have  on 
those  commercial  interests,  as  well  as  to 
the  extent  to  whicb  FOIA  disclosures 
serve  those  interests  overall.  Requesters 
shall  be  given  a  reasonable  opportunity 
in  the  administrative  process  to  provide 


information  bearing  upon  this 
consideration. 

(ii)  The  primary  interest  in  disclosure: 
Whether  the  magnitude  of  the  identified 
commercial  interest  of  the  requester  is 
sufficiently  large  in  comparison  with  the 
public  interest  in  disclosure,  that 
disclosure  is  "primarily  in  the 
commercial  interest  of  the  requester. "  A 
fee  waiver  or  reduction  is  warranted 
only  where,  once  the  "public  interest" 
standard  set  out  in  paragraph  (c)(1)  of 
this  section  is  satisfied,  that  pubUc 
interest  can  fairly  be  regarded  as  greater 
in  magnitude  than  that  of  the  requester's 
commercial  interest  in  disclosure. 
OFHEO  will  ordinarily  presiune  that, 
where  a  news  media  requester  has 
satisfied  the  public  interest  standard, 
the  public  interest  will  be  serviced 
primarily  by  disclosure  to  that 
requester.  Disclosiue  to  requesters  who 
compile  and  market  Federal 
Government  information  for  direct 
economic  return  will  not  be  presumed 
to  primarily  serve  the  "public  interest." 

13)  Where  only  a  portion  of  the 
requested  record  satisfies  the 
requirements  for  a  waiver  or  reduction 
of  fees  imder  this  paragraph,  a  waiver  or 
reduction  shall  be  granted  only  as  to 
that  portion. 

(4)  A  request  for  a  waiver  or  reduction 
of  fees  must  accompany  the  request  for 
disclosure  of  records  and  should 
include — 

(i)  A  clear  statement  of  the  requester's 
interest  in  the  records; 

(ii)  The  proposed  use  of  the  records 
and  whether  the  requester  will  derive 
income  or  other  benefit  fit>m  such  use; 

(iii)  A  statement  of  how  the  public 
will  benefit  from  release  of  the 
requested  records;  and 

(iv)  If  specialized  use  of  the 
documents  is  contemplated,  a  statement 
of  the  requester's  qualifications  that  are 
relevant  to  the  specialized  use. 

(5)  A  requester  may  appeal  the  denial 
of  a  request  for  a  waiver  or  reduction  of 
fees  in  accordance  with  the  provisions 
of  §1710.16. 

§1710^    Miscellaneous  fa*  provisions. 

(a)  Notice  of  anticipated  fees  in  excess 
of  $25.00.  Where  OFHEO  determines  or 
estimates  that  the  fees  chargeable  will 
amount  to  more  than  $25.00,  OFHEO 
shall  promptly  notify  the  requester  of 
the  actual  or  estimated  amount  of  fees 
or  such  portion  thereof  that  can  be 
readily  estimated,  uiUess  the  requester 
has  indicated  his  or  her  Mrillingness  to 
pay  fees  as  high  as  those  anticipated. 
Where  a  requester  has  been  notified  that 
the  actual  or  estimated  fees  may  exceed 
S25.00,  the  request  will  be  deemed  not 
to  have  been  received  until  the  requester 
has  agreed  to  pay  the  antici[^>ated  total 
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fee.  A  notice  to  the  requester  pursuant 
to  this  paragraph  will  include  the 
opportunity  to  confer  with  OFHEO 
personnel  in  order  to  reformulate  the 
request  to  meet  the  requester's  needs  at 
a  lower  cost. 

(b)  Aggregating  requests.  A  requester 
may  not  file  multiple  requests  at  the 
same  time,  each  seeking  portions  of  a 
record  or  records,  solely  in  order  to 
avoid  the  payment  of  fees.  When 
OFHEO  reasonably  believes  that  a 
requester,  or  a  group  of  requesters  acting 
in  concert,  is  attempting  to  break  a 
request  into  a  series  of  requests  for  the 
piupose  of  evading  the  assessment  of 
fees,  OFHEO  may  aggregate  such 
requests  and  charge  accordingly.  One 
element  to  be  considered  in  determining 
whether  a  belief  would  be  reasonable  is 
the  time  period  over  which  the  requests 
have  occurred.  OFHEO  will  presume 
that  multiple  requests  of  this  type  made 
within  a  30-day  period  have  been  made 
in  order  to  evade  fees.  Where  requests 
are  separated  by  a  longer  period, 
OFHEO  shall  aggregate  them  only  where 
there  exists  a  solid  basis  for  determining 
that  such  aggregation  is  warranted,  e.g., 
where  the  requests  involve  clearly 
related  matters.  Multiple  requests 
regarding  unrelated  matters  will  not  be 
aggregated. 

(c)  Advance  payment  of  fees.  (1) 
OFHEO  does  not  require  an  advance 
payment  before  work  is  commenced  or 
continued,  imless — 

(i)  OFHEO  estimates  or  determines 
that  the  fees  are  likely  to  exceed 
$250.00.  If  it  appears  that  the  fees  will 
exceed  $250.00.  OFHEO  will  notify  the 
requester  of  the  likely  cost  and  obtain 
satisfactory  assurance  of  full  payment 
where  the  requester  has  a  history  of 
prompt  payment  of  FOIA  fees.  In  the 
case  of  requesters  with  no  history  of 
pajmient,  OFHEO  may  require  an 
advance  payment  of  fees  in  an  amount 
up  to  the  full  estimated  charge  that  will 
be  incurred;  or 

(ii)  The  requester  has  previously 
failed  to  pay  a  fee  in  a  timely  fashion, 
i.e.,  within  30  days  of  the  date  of  a 
billing.  In  such  cases,  OFHEO  may 
require  the  requester  to  pay  the  full 
amount  owed  plus  any  applicable 
interest,  as  provided  in  paragraph  (d)  of 
this  section,  or  demonstrate  that  the  fee 
owed  has  been  paid,  prior  to  processing 
any  further  record  request.  Under  these 
circumstances,  OFHEO  may  require  the 
requester  to  make  an  advance  payment 
of  the  full  amount  of  the  fees  anticipated 
before  processing  a  new  request  or 
finishing  processing  of  a  pending 
leanest  from  that  requester. 

(2)  A  request  for  an  advance  deposit 
shall  include  an  offer  to  the  requester  to 
confer  vnth  identified  OFHEO 


personnel  to  attempt  to  reformulate  the 
request  in  a  manner  which  will  meet  the 
needs  of  the  requester  at  a  lower  cost. 

(3)  When  OFHEO  requests  an  advance 
payment  of  fees,  the  administrative  time 
limits  described  in  5  U.S.C.  552(a)(6) 
begin  only  after  OFHEO  has  received 
the  advance  payment. 

(d)  Interest.  OFHEO  may  assess 
interest  charges  on  an  unpaid  bill 
starting  on  the  31st  day  following  the 
day  on  which  the  bill  was  sent.  Once  a 
fee  payment  has  been  received  by 
OFHEO,  even  if  not  processed,  the 
accrual  of  interest  shall  be  stayed. 
Interest  charges  shall  be  assessed  at  the 
rate  prescribed  in  31  U.S.C.  3717  and 
shall  accrue  from  the  date  of  the  billing. 

Subpart  E— Testimony  and  Production 
of  Documents  in  Legal  Proceedings  in 
Which  OFHEO  Is  Not  a  Named  Party 

§  1710.31    General  purposes. 

The  purposes  of  this  subpart  are  to 
maintain  the  confidentiality  of  official 
docimients  and  information  of  OFHEO, 
conserve  the  time  of  employees  for  their 
official  duties,  maintain  the  impeutial 
position  of  OFHEO  in  Utigation  in 
which  OFHEO  is  not  a  named  party,  and 
enable  the  Director  to  determine  when 
to  authorize  testimony  and  to  produce 
documents  in  legal  proceedings  in 
which  OFHEO  is  not  a  named  party. 
This  subpart  sets  forth  the  procedures  to 
be  followed  with  respect  to  testimony 
concerning  official  matters  and 
production  of  official  documents  of 
OFHEO  in  legal  proceedings  in  which 
OFHEO  is  not  a  named  party.  This 
subpart  in  no  way  affects  the  rights  and 
procedures  governing  public  access  to 
official  documents  pursuant  to  the  FOIA 
or  the  Privacy  Act. 

§17ia32    Dennitions. 

For  the  purpose  of  this  subpart: 

(a)  Court  means  any  entity  conducting 
a  legal  proceeding. 

(b)  Demand  means  any  order, 
subpoena,  or  other  legal  process  for 
testimony  or  documents. 

(c)  Legal  proceeding  means  any 
administrative,  civil,  or  criminal 
proceeding,  including  a  discovery 
proceeding  therein,  before  a  court  of 
law,  administrative  board  or 
commission,  hearing  officer,  or  other 
body  in  which  OFHEO  is  not  a  named 
party  or  in  which  OFHEO  has  not 
instituted  the  administrative 
investigation  or  administrative  hearing. 

(d)  OFHEO  Counsel  means  the 
General  Counsel  or  his  or  her  designee, 
a  Department  of  Justice  attorney,  or 
counsel  authorized  by  OFHEO  to  act  on 
behalf  of  OFHEO  or  an  employee. 


§1710.33    General  policy. 

It  is  the  policy  of  OFHEO  that  in  any 
legal  proceeding  in  which  OFHEO  is  not 
a  named  party,  no  employee  shall,  in 
response  to  a  demand,  produce  any    . 
documents  contained  in  the  files  of 
OFHEO,  or  disclose  any  information 
relating  to,  or  based  upon,  documents 
contained  in  the  files  of  OFHEO,  or 
disclose  or  produce  any  documents 
acquired  as  part  of  the  performance  of 
that  employee's  official  duties  or 
because  of  that  employee's  official 
status.  Under  appropriate 
circumstances,  the  Director  may  grant 
exceptions  in  writing  to  this  policy 
when  the  Director  determines  that  the 
testimony  of  employees  or  disclosure  of 
official  documents  would  be  in  the  best 
interest  of  OFHEO  or  in  the  public 
interest.  Prior  to  any  authorized 
testimony  or  release  of  official 
documents,  the  requesting  party  shall 
obtain  a  protective  order  from  the  court 
before  which  the  action  is  pending  to 
preserve  the  confidentiality  of  the 
testimony  or  dociunents  subsequently 
produced.  The  protective  order  shall  be 
in  a  form  satisfactory  to  OFHEO. 

§1710.34    Request  for  testimony  or 
production  of  documents. 

(a)  No  employee  shall  give  testimony 
concerning  official  matters  or  produce 
any  official  documents  in  any  legal 
proceeding  to  which  OFHEO  is  not  a 
named  party  without  the  prior  written 
authorization  of  the  Director. 

(b)  If  testimony  by  an  employee 
concerning  official  matters  or  the 
production  of  official  dociunents  is 
desired,  the  requesting  party,  or  his  or 
her  attorney,  shall  submit  a  letter  to  the 
Director  setting  forth  the  title  of  the 
case,  the  forum,  the  requesting  party's 
interest  in  the  case,  a  summary  of  the 
issues  in  the  litigation,  the  reasons  for 
the  request,  and  a  showing  that  the 
desired  testimony,  documents,  or 
information  are  not  reasonably  available 
from  any  other  source.  If  an  appearance 
or  testimony  is  requested,  the  letter 
shall  also  set  forth  the  intended  use  of 
the  testimony,  a  general  summary  of  the 
scope  of  the  testimony  requested,  and  a 
showing  that  no  docimient  could  be 
provided  and  used  in  lieu  of  the 
testimony  or  other  appearance 
requested. 

(c)  The  General  Coimsel  is  authorized 
to  consult  with  the  requesting  party  or 
his  or  her  attorney  to  refine  and  limit 
the  request  so  that  compliance  is  less 
burdensome,  or  obtain  information 
necessary  to  make  the  determination 
described  in  §  1710.33  of  this  subpart. 
Failure  of  the  requesting  party,  or  his  or 
her  attorney,  to  cooperate  in  good  faith 
with  the  General  Counsel  to  enable  the 


\ 
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Director  to  make  an  informed 
determination  under  this  subpart  may 
serve  as  the  basis  for  a  determination 
not  to  comply  with  the  request. 

§  1710.35    Scope  of  permissible  testimony. 

(a)  The  scope  of  permissible 
testimony  by  an  employee  is  limited  to 
that  set  forth  in  the  written 
authorization  granted  that  employee  by 
the  Director. 

(b)  Employees  are  not  authorized  to 
give  opinion  testimony,  except  as 
authorized  by  the  Director.  OFHEO,  as 
the  regulatory  agency  charged  with  the 
responsibility  of  examining, 
supervising,  and  regulating  the  financial 
safety  and  soundness  and  capital 
adequacy  of  the  Enterprises  under  the 
Federal  Housing  Enterprises  Financial 
Safety  and  Soundness  Act  of  1992. 12 
U.S.C.  4501  et  seq.,  relies  on  the  ability 
of  its  employees  to  gather  full  and 
complete  information  in  order  to  carry 
out  its  statutory  responsibilities.  The 
use  of  employees  to  give  opinion 
testimony  would  hamper  OFHEO's 
ability  to  carry  out  its  statutory 
responsibilities  and  would  cause  a 
serious  administrative  burden  on 
OFHEO's  staff. 

$1710.36    Manner  in  wtiich  testimony  is 


(a)  Authorized  testimony  of 
employees  ordinarily  will  be  made 
available  only  through  depositions  or 
written  interrogatories. 

(b)  Where,  in  response  to  a  request, 
the  Director  determines  that 
circumstances  warrant  authorizing 
testimony  by  an  employee,  the 
requesting  party  shall  cause  a  subpoena 
to  be  served  on  the  employee  in 
accordance  with  applicable  Federal  or 
State  rules  of  procedure,  with  a  copy  of 
the  subpoena  sent  by  registered  or 
certified  mail  to  the  General  Counsel. 

(c)  Normally,  authorized  depositions 
will  be  taken  at  OFHEO's  office,  at  a 
time  arranged  with  the  employee  that  is 
reasonably  fixed  to  avoid  substantial 
interference  with  the  performance  of  the 
employee's  duties.  *** 

(d)  Upon  completion  of  the  deposition 
of  an  employee,  a  copy  of  the  transcript 
of  the  testimony  shall  be  furnished,  at 
the  expense  of  the  party  requesting  the 
deposition,  to  the  General  Coimsel  for 
OFHEO's  files. 

$  1710.37    Manner  in  which  documents  will 
be  produced. 

(a)  An  employee's  authorization  to 
produce  official  dociunents  is  limited  to 
the  authority  granted  that  employee  by 
the  Director. 

(b)  Certified  or  authenticated  copies  of 
official  OFHEO  documents  authorized 


by  the  Director  to  be  released  under  this 
subpart  will  be  provided  upon  request. 

§1710.38    Fees. 

Unless  waived  or  reduced,  the 
following  fees  shall  be  charged  for 
dociunents  produced  by  OFHEO  in 
connection  with  requests  subject  to  this 
subpart: 

(a)  Searches  for  documents.  OFHEO 
will  charge  at  the  salary  rates(s),  i.e., 
basic  pay  plus  16  percent,  of  the 
employee(s)  making  the  search.  Charges 
for  search  time  will  be  billed  by  15 
minute  segments. 

(b)  Copying  of  documents.  The 
standard  copying  charge  for  documents 
in  paper  copy  is  $.15  per  page.  When 
responsive  information  is  provided  in  a 
format  other  than  paper  copy,  such  as  in 
the  form  of  computer  tapes  and  disks, 
OFHEO  will  assess  the  direct  costs  of 
the  tape,  disk,  or  whatever  medium  is 
used  to  produce  the  information,  as  well 
as  any  related  reproduction  costs. 
Normally,  only  one  copy  will  be 
provided.  Additional  copies  will  be 
provided  only  upon  a  showing  of 
demonstrated  need. 

(c)  Certification  or  authentication  of 
documents.  OFHEO  will  charge  $3.00 
for  each  certification  or  authentication 
of  documents. 

(d)  Computer  searches.  Services  of 
personnel  in  the  nature  of  a  computer 
search  shall  be  charged  at  rates 
prescribed  in  paragraph  (a)  of  this 
section.  A  charge  shall  be  made  for  the 
computer  time  involved,  based  upon  the 
prevailing  level  of  costs  to  OFHEO  and 
upon  the  particular  types  of  computer 
and  associated  equipment  and  the 
amount  of  time  that  such  equipment  is 
utilized.  A  charge  shall  also  be  made  for 
any  substantial  amount  of  special 
suppUes  or  documents  used  to  contain, 
present,  or  make  available  the  output  of 
computers,  based  upon  prevailing  levels 
of  costs  to  OFHEO  and  upon  the  type 
and  amount  of  such  supplies  or 
docimients  that  are  used. 

(e)  Other  costs.  When  other  services 
and  dociunents  not  specifically 
identified  in  this  section  are  requested ' 
and  provided,  their  actual  cost  to 
OFHEO  shall  be  charged. 

(f)  Payments  of  fees.  A  bill  will  be 
forwarded  to  the  requesting  party  upon 
completion  of  the  production.  Payment 
shall  be  made  by  check  or  money  order 
payable  to  the  Office  of  Federal  Housing 
Enterprise  Oversight. 

§  1710.39    Ftesponses  to  demands  served 
on  employees^ 

(a)  Advice  by  employee  served.  Any 
employee  who  is  served  with  a  demand 
in  a  legal  proceeding  requiring  his  or 
her  personal  attendance  as  a  witness  or 


requiring  the  production  of  documents 
or  information  in  any  proceeding,  shall 
immediately  notify  the  General  Counsel 
of  such  service,  of  the  testimony  and 
documents  described  in  the  demand, 
and  of  all  relevant  facts  which  may  be 
of  assistance  to  the  General  Counsel  in 
determining  whether  the  individual  in 
question  should  be  authorized  to  testify 
or  the  documents  requested  should  be 
made  available. 

(b)  When  authorization  to  testify  or  to 
produce  documents  has  not  been 
granted  by  the  Director.  OFHEO  Counsel 
shall  provide  the  party  issuing  the 
demand  or  the  court  with  a  copy  of  the 
regulations  contained  in  this  subpart 
and  shall  inform  the  party  issuing  the 
demand  or  the  court  that  the  employee 
upon  whom  the  demand  has  been  made 
is  prohibited  from  testifying  or 
producing  documents  without  the  prior 
approval  of  the  Director. 

fc)  Appearance  by  employee  served. 
Unless  OFHEO  has  authorized 
disclosure  of  the  information  requested, 
any  employee  who  has  OFHEO 
information  that  may  not  be  disclosed 
and  who  is  fequired  to  respond  to  a 
subpoena  or  other  legal  process,  shall 
attend  at  the  time  and  place  required 
and  respectfully  decUne  to  disclose  or  to 
give  any  testimony  with  resp>ect  to  the 
information,  basing  such  refusal  upon 
the  provisions  of  this  subpart.  If  the 
court  nevertheless  orders  the  disclosure 
of  the  information  or  the  giving  of 
testimony  irresjjective  of  instructions 
from  the  Director  not  to  produce  the 
documents  or  disclose  the  information 
sought,  the  employee  upon  whom  the 
demand  has  been  made  shall  continue 
to  dechne  respectfully  to  disclose  the 
information  and  shall  report  promptly 
the  facts  to  OFHEO  for  such  action  as 
OFHEO  may  deem  appropriate. 

(d)  A  determination  under  this 
subpart  to  comply  or  not  to  comply  with 
any  demand  shiall  not  constitute  an 
assertion  or  waiver  of  privilege,  lack  of 
relevance,  technical  deficiencies,  or  any 
other  ground  for  noncompliance. 
OFHEO  reserves  the  right  to  oppose  any 
demand  on  any  legal  ground 
independent  of  its  determination  under 
this  subpart. 

f  1710.40    Responses  to  demands  ssrvsd 
on  nonsmpnysss. 

(a)  (K'HEO  reports  of  examinations,  or 
any  documents  related  thereto,  are  the 
property  of  OFHEO  and  are  not  to  be 
disclosed  to  any  person  without  the 
Director's  prior  written  consent. 

(b)  If  any  person  who  has  possession 
of  an  OFHEO  repori  of  examination,  or 
any  documents  related  thereto,  is  served 
with  a  demand  in  a  legal  proceeding 
directing  that  person  to  produce  sudi 
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OFHEO  documents  or  to  testify  with 
respect  thereto,  such  person  shall 
immediately  notify  the  General  Counsel 
of  such  service,  of  the  testimony  and 
described  documents  in  the  demand, 
and  of  all  relevant  facts.  Such  person 
shall  also  object  to  the  production  of 
such  documents  or  information 
contained  therein  on  the  basis  that  the 
documents  are  the  property  of  OFHEO 
and  cannot  be  released  wiUiout 
OFHEO 's  consent  and  that  their 
production  must  be  sought  from  OFHEO 
following  the  procedures  set  forth  in 
§  1710.33.  paragraphs  (b)  and  (c)  of 
§  1710.34,  and  paragraph  (b)  of 
§  1710.37  of  this  subpart. 

Subpart  F— Rules  and  Procedures  for 
Service  Upon  OFHEO 

§  1 71 0.51    Service  of  process. 

(a)  Except  as  otherwise  provided  by 
OFHEO  regulations,  the  Federal  Rules  of 
Civil  Procedure,  or  order  of  a  court  with 
jurisdiction  over  OFHEO,  any  legal 
process  upon  OFHEO,  including  a  legal 
process  served  on  OFHEO  demanding 
access  to  its  records  under  the  FOIA, 
shall  be  duly  issued  and  served  upon 
the  General  Counsel  and  any  OFHEO 
personnel  named  in  the  caption  of  the 
documents. 

(b)  Service  of  process  upon  the 
General  Counsel  may  be  effected  by 
personally  delivering  a  copy  of  the 
documents  to  the  General  Counsel  or  by 
sending  a  copy  of  the  documents  to  the 
General  Counsel  by  registered  or 
certified  mail,  postage  prepaid,  to  the 
Office  of  Federal  Housing  Enterprise 
Oversight,  1700  G  Street,  NW.,  Fourth 
Floor.  Washington,  DC  20552. 

Dated:  Decemljer  17, 1998. 
Mark  Kinsey, 

Acting  Director,  Office  of  Federal  Housing 
Enterprise  Oversight. 

[PR  Doc.  98-33943  Filed  12-22-98;  8:45  am] 
BILUNG  CODE  4220-01-U 


DEPARTMENT  OF  ENERGY 

Federai  Energy  Reguiatory 
Commission 

18  CFR  Part  284 
[Docket  No.  Riyi96-1-012] 

Standards  for  Business  Practices  of 
Interstate  Natural  Gas  Pipelines 

Issued  December  17. 1998. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Final  rule;  order  establishing 

implementation  date  for  OBA 

regulations. 


SUMMARY:  The  Federal  Energy 
Regulatory  Commission  is  establishing 
April  1, 1999,  as  the  date  by  which 
pipelines  are  required  to  comply  with 
the  regulations  requiring  pipelines  to 
enter  into  operational  balancing 
agreements  with  intercoimecting 
interstate  and  intrastate  pipelines.  (18 
CFR  §  284.10(c)(2)(i)).  These  regulations 
were  adopted  in  Order  No.  587-G.  (63 
FR  20072). 

DATES:  Pipelines  must  comply  with  18 
CFR  §  284.10(c)(2)(i)  by  April  1, 1999. 
ADDRESSES:  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Goldenberg,  Office  of  the 
General  Counsel,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426, 
(202)  208-2294 
Marvin  Rosenberg,  Office  of  Economic 
Policy,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington.  DC  20426,  (202)  208- 
1283 
Kay  Morice,  Office  of  Pipeline 
Regulation,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  (202)  208- 
0507 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  the  Public  Reference  Room  at  888 
First  Street.  N.E..  Room  2A. 
Washington,  D.C.  20426.  The 
Commission  Issuance  Posting  System 
(CIPS)  provides  access  to  the  texts  of 
formal  documents  issued  by  the 
Commission.  CIPS  can  be  accessed  via 
Internet  through  FERC's  Homepage 
(http://www.ferc.fed.us)  using  the  CIPS 
Link  or  the  Energy  Information  Online 
icon.  The  full  text  of  this  document  will 
be  available  on  CIPS  in  ASCII  and 
WordPerfect  6.1  format.  CIPS  is  also 
available  through  the  Commission's 
electronic  bulletin  board  service  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  diafing  202-208-1397,  if 
dialing  locally,  or  1-800-856-3920,  if 
dialing  long  distance.  To  access  CIPS, 
set  your  communications  software  to 
19200, 14400. 12000,  9600,  7200,  4800, 
2400.  or  1200  bps.  full  duplex,  no 
parity,  8  data  bits  and  1  stop  bit.  User 
assistance  is  available  at  202-208-2474 
or  by  E-mail  to 
CipsMaster@FERC.  fed  .us. 

This  document  is  also  available 
through  the  Commission's  Records  and 


Information  Management  System 
(RIMS),  an  electronic  storage  and 
retrieval  system  of  documents  submitted 
to  and  issued  by  the  Commission  after 
November  16, 1981.  Documents  from 
November  1995  to  the  present  can  be 
viewed  and  printed.  RIMS  is  available 
in  the  Public  Reference  Room  or 
remotely  via  Internet  through  FERC's 
Homepage  using  the  RIMS  link  or  the 
Energy  Information  Online  icon.  User 
assistance  is  available  at  202-208-2222, 
or  by  E-mail  to 
RimsMaster@FERC.fed.us. 

Finally,  the  complete  text  on  diskette 
in  WordPerfect  format  may  be 
purchased  from  the  Commission's  copy 
contractor,  RVJ  International.  Inc.  RVJ 
International,  Inc.,  is  located  in  the 
Public  Reference  Room  at  888  First 
Street.  N.E.,  Washington,  D.C.  20426. 

Before  Commissioners:  James  J.  Hoecker, 
Chairman;  Vicky  A.  Bailey,  William  L. 
Massey,  Linda  Breathitt,  and  Curt  Hebert,  Jr. 

In  Order  No.  587-G.*  the  Commission 
adopted  a  regulation  (284.10(c)(2)(i))2 
requiring  each  interstate  pipeline  to 
enter  into  operational  balancing 
agreements  (OBAs)  at  points  of 
interconnection  between  its  system  and 
the  system  of  another  interstate  or 
intrastate  pipeline.  In  Order  No.  587-G, 
the  Commission  deferred 
implementation  of  this  regulation  until 
the  Gas  Industry  Standards  Board 
(GISB)  had  an  opportunity  to  develop 
standards  related  to  OBAs  and 
imbalance  trading.  The  Commission 
also  stated  that  the  pipelines  would 
have  three  months  from  the  date  on 
which  final  OBA  regulations  are 
adopted  to  conclude  OBA  agreements 
with  interconnecting  interstate  and 
intrastate  pipelines.^ 

On  November  9. 1998.  GISB  filed  with 
the  Commission  a  report  on  its 
standards  development  progress.  GISB 
reports  that  its  Executive  Committee 
approved  a  model  OBA  on  July  16. 
1998."  and  that  its  OBA  standards  are 
completed.^ 


'  Standards  for  Business  Practices  of  Interstate 
Natural  Gas  Pipelines.  Order  No.  587-G,  63  FR 
20072  (Apr.  23.  1998).  Ill  FERC  Stats.  &  Regs. 
Regulations  Preambles  1  31.062  (Apr.  16.  199U),  on 
rch'g.  Order  No.  587-1,  63  FR  53565  (Oct.  6,  1998). 
Ill  FERC  Stats.  &  Regs.  Regulations  Preambles  : 
131.067  (Sep.  29,  1998). 

n8CFR§284.10(c)(2)(i). 

'Order  No.  587-G  63  FR  at  20080.  Ill  FERC  Stats. 
&  Regs.  Regulations  Preambles  1  31,062  at  30,676. 

■*  In  Order  No.  587-G,  the  Commission  found  that 
pipelines  did  not  have  to  adopt  a  standard  OBA  if 
its  terms  are  inapplicable  to  their  situation, 
although  a  standard  OBA  would  provide  a 
benchmark  in  the  event  of  disputes  over  OBA 
provisions.  Order  No.  587-G,  63  FR  at  20081.  m 
FERC  Stats.  &  Regs.  Regulations  Preambles  1 31,062 
at  30.676-77. 

'GISB's  November  9,  1998  filing.  Docket  No. 
RM96-1-010.  at  Appendix  5. 
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Since  the  OBA  standards  are  now 
complete,  the  Commission  is 
establishing  an  April  1, 1999  date  for 
the  pipehnes  to  comply  with  the 
requirement  to  enter  into  OBAs  with 
interconnecting  interstate  and  intrastate 
pipelines.  In  Order  No.  587-G,  the 
Commission  determined  that  pipelines 
would  not  have  to  file  OBAs  with  the 
^mmission  as  long  as  they  maintained 
die  conf^cts  and  made  them  available, 
along  with  all  relevant  records  of 
volumes  and  amounts  paid,  to  the 
Commission  and  any  person  requesting 
copies.^  Since  pipelines  are  not  required 
to  file  OBA  contracts  with  the 
Commission,  each  pipeline  will  be 
required  to  file  by  April  1, 1999,  a 
statement  as  to  whether  it  has  complied 
with  §  284.ia(c)(2)(i)  of  the  regulations 
at  all  pipeline  to  pipehne  interconnects 
on  its  system. 

The  Commission  orders: 

(A)  Each  interstate  pipeline  must 
comply  with  §284. 10(c)(2)(i)  of  the 
Commission's  regulations  by  April  1, 
1999. 

(B)  Each  interstate  pipeline  must  file 
by  April  1, 1999,  a  statement  setting 
forth  its  compliance  with 
§284.10(c)(2)(i)  of  the  Commission's 
regulations. 

By  the  Commission. 
David  P.  Boergen,  ^ 

Secretary. 

(FR  Doc.  98-33986  Filed  12-22-98;  8:45  am] 
■LUNQ  CODE  ariT-oi-u 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 
{DoctotNo.98N-ll49] 

Uniform  Compliance  Date  for  Food 
Labeling  Regulations 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 


SUMiARY:  The  Food  and  Drug 
Administration  (FDA)  is  establishing 
January  1,  2002,  as  the  imiform 
compliance  date  for  food  labeling 
regulations  that  are  issued  between 
January  1, 1999,  and  December  31,  2000. 
FDA  periodically  announces  uniform 
compliance  dates  for  new  food  labeling 
requirements  to  minimize  the  economic 
impact  of  label  changes.  On  E)ecember 
27. 1996,  FDA  established  January  1, 
2000,  as  the  uniform  compliance  date 


•Order  No.  587-G.  63  FR  at  20080,  HI  FERC  StaU. 
a  Regs.  Regulations  Preambles  1 31,062  at  30,676. 


for  food  labeling  regulations  that  issued 
between  January  1, 1997,  and  December 
31, 1998. 

DATES:  This  regulation  is  effective 
December  23, 1998.  Submit  written 
comments  by  March  8, 1999. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  3630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 
f  OR  FURTHER  INFORMATION  CONTACT: 
Hilario  R.  Dimcan,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
150),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202^205-8281. 

SUPRLEyENTARY  INFORMATION:  FDA 
periodically  issues  regulations  requiring 
changes  in  the  labeling  of  food.  If  the 
e^ctive  dates  of  these  labeling  changes 
were  not  coordinated,  the  cumulative 
economic  impact  on  the  food  industry 
of  having  to  respond  separately  to  each 
change  would  be  substantial.  Therefore, 
the  agency  periodically  has  announced 
imiform  compliance  dates  for  new  food 
labeling  reqiurements  (see  e.g.,  the 
Federal  Registers  of  October  19, 1984 
(49  FR  41019),  December  24, 1996  (61 
FR  67710),  and  December  27, 1996  (61 
FR  68145)).  Use  of  a  uniform 
compliance  date  provides  for  an  orderly 
and  economical  industry  adjustment  to 
new  labeling  requirements  by  allowing 
sufficient  lead  time  to  plan  for  the  use 
of  existing  label  inventories  and  the 
development  of  new  labeling  materials. 
This  policy  serves  consiuners'  interests 
as  well  because  the  cost  of  multiple 
short-term  label  revisions  that  would 
otherwise  occur  would  likely  be  passed 
on  to  consiuners  in  the  form  of  higher 
prices. 

The  agency  has  determined  under  21 
CFR  25.30(k)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  final  rule  contains  no  collections 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

FDA  has  examined  the  economic 
implications  of  this  final  rule  as 
required  by  Executive  Order  12866. 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health, 
safety,  distributive,  and  equity  effects). 


Executive  Order  12866  classifies  a  rule 
as  "economically  significant"  if  it  meets 
any  one  of  a  number  of  sp>ecified 
conditions  including  having  an  annual 
effect  on  the  economy  of  $100  million, 
adversely  affecting  some  sector  of  the 
economy  in  a  material  way,  or  adversely 
affecting  jobs  or  competition.  A 
regulation  is  considered  a  "significant" 
regulatory  action  under  Executive  Order 
12866  if  it  raises  novel  legal  or  policy 
issues.  FDA  finds  that  this  final  rule  is 
neither  an  economically  significant  rule 
nor  a  significant  regulatory  action  as 
defined  by  Executive  Order  12866.  In 
addition,  in  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  the  administration 
of  the  Office  of  Management  and  Budget 
has  determined  that  this  final  rule  is  not 
a  major  rule  for  purposes  of 
congressional  review.  The  estabhshment 
of  a  uniform  compliance  date  does  not 
impose  either  costs  or  benefits.  For 
future  labeling  requirements,  FDA  will 
assess  the  costs  and  benefits  of  the 
uniform  compliance  date  as  well  as  the 
opUon  of  setting  other  date .. 

Because  FDA  has  issued  this  final  rule 
without  first  publishing  a  general  notice 
of  proposed  rulemaking,  a  final 
regulatory  analysis  is  not  required  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601-612).  Nonetheless,  the  uniform 
compliance  date  does  not  impose  any 
burden  on  small  entities.  The  agency 
will  assess  the  costs  and  benefits  of 
setting  alternative  dates  as  part  of  the 
regulatory  flexibility  analyses  of  future 
labeling  regulations. 

This  action  is  not  intended  to  change 
existing  requirements  for  compliance 
dates  contained  in  final  rules  published 
before  publication  of  this  final  rule. 
Therefore,  all  final  FDA  regulations 
published  in  the  Federal  Register  before 
December  23, 1998,  will  still  go  into 
effect  on  the  date  stated  in  the 
respective  final  rule. 

"The  agency  generally  encourages 
industry  to  comply  with  new  labeling 
regulations  as  quickly  as  feasible, 
however.  Thus,  when  industry  members 
voluntarily  change  their  labels,  it  is 
appropriate  that  they  incorporate  any 
new  requirements  that  have  been 
published  as  final  regulations  up  to  that 
time. 

In  rulemaking  that  began  with 
publication  of  a  proposal  on  April  15, 
1996  (61  FR  16422),  and  ended  with  a 
final  rule  on  December  24, 1996  (61  FR 
67710),  FDA  provided  notice  and  an 
opportunity  for  comment  on  the 
practice  of  establishing  uniform 
compliance  dates  by  issuance  of  a  final 
rule  announcing  the  date.  Receiving  no 
comments  objecting  to  this  practice. 
FDA  finds  any  further  rulemaking 
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unnecessary  for  establishment  of  the 
uniform  compliance  date.  Nonetheless, 
under  21  CFR  10.40(e)(1),  FDA  is 
providing  an  opportunity  for  comment 
on  whether  this  uniform  compliance 
date  should  be  modified  or  revoked. 

Interested  persons  may,  on  or  before 
March  8, 1999,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this  final 
rule.  Two  copies  of  any  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  docket  number 
foimd  in  brackets  in  the  heading  of  this 
dociunent.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  though  Friday. 
After  its  review  of  any  comments 
received  to  this  final  rule,  FDA  will 
either  publish  a  document  providing  its 
conclusions  concerning  the  comments 
or  will  initiate  document  and  comment 
rulemaking  to  modify  or  revoke  the 
uniform  compliance  date  established  by 
this  final  rule. 

The  new  uniform  compliance  date 
will  apply  only  to  final  FDA  food 
labeling  regiUations  that  require  changes 
in  the  labeling  of  food  products  and  that 
publish  after  January  1, 1999,  and  before 
December  31,  2000.  Those  regulations 
will  specifically  identify  January  1, 
2002,  as  theircompliance  date.  All  food 
products  subject  to  the  January  1,  2002, 
compliance  date  must  comply  with  the 
appropriate  regulations  when  initially 
introduced  into  interstate  commerce  on 
or  after  January  1,  2002.  If  any  food 
labeling  regulation  involves  special 
circumstances  that  justify  a  compliance 
date  other  than  January  1,  2002,  the 
agency  will  determine  for  that 
regulation  an  appropriate  compliance 
date,  which  will  be  specified  when  the 
final  regulation  is  published. 

Dated:  December  15, 1998. 
Williain  K.  Hubbard, 
Associate  Commissioner  for  Policy 
Coordination. 

IFR  Dtx:.  98-33984  Filed  12-22-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  175 
[DoclwtNo.92F-0443] 

indirect  Food  Additives:  Adhesives 
and  Components  of  Coatings 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  dimethylpolysiloxane 
coatings  produced  by  cross-linking  a 
vinyl-containing  dimethylpolysiloxane 
with  methylhydrogen  polysiloxane  and 
dimethylmethylhydrogen  polysiloxane 
using  a  platiniun  catalyst.  FDA  is  also 
amending  the  food  additive  regulations 
to  provide  for  the  safe  use  of  3,5- 
dimethyl-l-hexyne-3-ol,  1- 
ethynylcyclohexene, 
bis(methoxymethyl)ethyl  maleate, 
methylvinyl  cyclosiloxane,  and 
tetramethyltetravinylcyclotetrasiloxane 
as  optional  polymerization  inhibitors. 
This  action  is  in  partial  response  to  a 
petition  filed  by  Dow  Coming  Corp. 
DATES:  The  regulation  is  effective 
December  23, 1998;  written  objections 
and  requests  for  a  hearing  by  January  22, 
1999. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Julius  Smith,  Center  for  Food  Safety  and 
Apphed  Nutrition  (HFS-215),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3091. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
February  12, 1993  (58  FR  8290),  FDA 
announced  that  a  petition  (FAP  3B4346) 
had  been  filed  by  Dow  Coming  Corp., 
P.O.  Box  994,  Midland,  MI  48686-0994. 
The  petition  proposed  to  amend  the 
food  additive  regulations  in  §  175.300 
Resinous  and  polymeric  coatings  (21 
CFR  175.300),  §  175.320  Resinous  and 
polymeric  coatings  for  polyolefin  films 
(21  CFR  175.320),  and  §  176.170 
Components  of  paper  and  paperboard 
in  contact  with  aqueous  and  fatty  foods 
(21  CFR  176.170)  to  provide  for  the  safe 
use  of  dimethylpolysiloxane  coatings 
produced  by  cross-linking  a  vinyl- 
containing  dimethylpolysiloxane  with 
methylhydrogen-containing 
polysiloxane  and 

dimethylmethylhydrogen  polysiloxane 
polymers  using  a  platinum  catalyst.  The 
petition  further  proposed  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  3,5-dimethyl-l- 
hexyne-3-ol,  1-ethynylcyclohexene, 
bis(methoxymethyl)ethyl  maleate  and 
methylvinyl  cyclosiloxane  as  optional 
polymerization  inhibitors.  Additionally, 
the  petition  proposed  that  the 
regulations  be  amended  to  provide  for 
the  safe  use  of  5-chloro-2-methyl-4- 
isothiazolin-3-one  and  2-methyl-4- 
isothiazolin-3-one  mixture,  optionally 
containing  magnesium  nitrate,  as  an 


antimicrobial  agent  for  emulsion-based 
silicone  coating  formulations. 

Subsequent  to  the  filing  of  the 
petition,  the  petitioner  requested  that 
tetramethyltetravinylcyclotetrasiloxane 
be  included  in  the  petition.  Therefore, 
in  a  notice  published  in  the  Federal 
Register  of  July  2, 1998  (63  FR  36246), 
FDA  announced  that  it  was  amending 
the  filing  notice  of  February  12, 1993,  to 
indicate  that  the  petitioner  was  also 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of 

tetramethyltetravinylcyclotetrasiloxane 
as  an  optional  polymerization  inhibitor 
in  the  manufacture  of 
dimethylpolysiloxane  coatings 
produced  by  cross-linking  a  vinyl- 
containing  dimethylpolysiloxane  with 
methylhydrogen-containing 
polysiloxane  and 

dimethylmethylhydrogen  polysiloxane 
polymers  using  a  platinum  catalyst. 

In  1996,  Congress  enacted  the  Food 
Quality  Protection  Act  (the  FQPA).  As  a 
result  of  certain  changes  made  by  that 
law,  antimicrobial  formulations  used  in 
or  on  food  contact  articles  were  made 
subject  to  regulation  as  pesticide 
chemicals  by  the  U.S.  Environmental 
Protection  Agency.  Thus,  after  the 
FQPA,  the  proposed  use  of  5-chloro-2- 
methyl-4-isothiazolin-3-one  and  2- 
methyl-4-isothiazolin-3-one  mixture, 
with  magnesium  nitrate  as  an  optional 
ingredient,  intended  for  use  as  an 
antimicrobial  agent  for  emulsion-based 
silicone  coating  formulations  was  no 
longer  under  the  jurisdiction  of  FDA. 
Because  FDA  lacked  the  authority  to 
regulate  this  substance  for  the 
antimicrobial  use,  the  agency  did  not 
complete  its  review  of  the  safety  of  this 
additive. 

Congress  recently  passed  the 
Antimicrobial  Regulation  Technical 
Corrections  Act  of  1998  (the  ARTCA) 
(Pub.  L.  105-324)  that  reverses  some  of 
the  jurisdictional  changes  made  by  the 
FQPA.  As  a  result  of  the  ARTCA,  the 
antimicrobial  use  of  5-chloro-2-methyl- 
4-isothiazolin-3-one  and  2-methyl-4- 
isothiazolin-3-one  mixture,  with 
magnesium  nitrate  as  an  optional 
ingredient,  is  once  again  subject  to 
regulation  by  FDA  as  a  food  additive. 
The  safety  of  the  proposed  use  of  this 
substance  will  be  considered  by  FDA 
and  the  agency's  decision  annoimced  in 
a  subsequent  issue  of  the  Federal 
Register. 

As  noted,  the  petition  proposed  to 
amend  §  176.170,  however,  because  the 
petitioned  additives  will  be  listed  under 
§  175.300(b)(3)  they  may,  by  cross- 
reference,  be  used  under  §  176.170(b)(2). 
Therefore,  this  action  does  not  include 
an  amendment  that  woidd  establish  a 
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separate  listing  for  the  additives  under 
§  176.170(b)(2). 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material. 
Based  on  this  information,  the  agency 
concludes  that  the  proposed  use  of  each 
additive  is  safe,  that  each  additive  will 
have  its  intended  technical  effect,  and 
therefore,  that  the  regulaticms  in 
§§  175.300  and  175.320  should  be 
amended  as  set  forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  Ihat  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  §  171.1(h), 
the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosiue  before 
making  the  dociunents  available  for 
inspection. 

lue  agency  has  previously  considered 
the  environmental  effects  of  this  action 
as  announced  in  the  amended  notice  of 
filing  for  FAP  3B4346  published  in  the 
Federal  Register  of  July  2, 1998  (63  FR 
36246).  No  new  information  or 
comments  have  been  received  that 
would  affect  the  agency's  previous 
determination  that  there  is  no 
significant  impact  on  the  human 
environment  and  that  an  environmental 
impact  statement  is  not  required. 

This  final  rule  contains  no  collection 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  January  22, 1999.  file 
Mrith  the  Dockets  Management  Branch 
(address  above)  written  objections 


thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failiue  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  175 

Adhesives,  Food  additives.  Food 
packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition.  21  CFR  part  175  is 
amended  as  follows: 

PART  175— INDIRECT  FOOD 
ADDITIVES:  ADHESIVES  AND 
COMPONENTS  OF  COATINGS 

1.  The  authority  citation  for  21  CFR 
part  175  continues  to  read  as  follows: 


Audunitjr:  21  U.S.C.  321,  342.  348,  379e. 

2.  Section  175.300  is  amended  in 
paragraph  (b)(3)(xxviii)(a)  by 
alphabetically  adding  an  entry  to  read  as 
follows: 

{175.300   Resinous  and  pdymarle 
coatings. 

•        • 

(b)  •  • 
(3)  •  • 
(xxviii) 

(a)  •  • 
Siloxane  resins  originating  from  the 

platinum-catalyzed  reaction  product  of 
vinyl-containing  dimetiiylpolysiloxane 
(CAS  Reg.  No.  68083-18-1  and  CAS  Reg. 
No.  68083-l»-2)  with  methylhydrogen 
polysiloxane  (CAS  Reg.  No.  63148-57-2) 
and  dimethylmethylhydrogen  polysiloxane 
(CAS  Reg.  No.  68037-59-2),  where  the 
platinum  content  does  not  exceed  150 
parts  per  million.  The  following  substances 
may  be  used  as  optional  polymerization 
inhibitore: 

3,5-Dimethyl-l-hexyne-3-ol  (CAS  Reg.  No. 
107-54-0).  at  a  level  not  to  exceed  0.53 
weight-percent; 

1-Ethynylcyclohexene  (CAS  Reg.  No.  931- 
49-7),  at  a  level  not  to  exceed  0.64  weight- 
percent; 

Bis(methoxymethyl)ethyl  maleate  (CAS  Reg. 
No.  102054-10-4).  at  a  level  not  to  exceed 
1.0  weight-percent; 

Methylvinyi  cyclosiloxane  (CAS  Reg.  No. 
68082-23-5);  and 

Tetramethyltetravinylcyclotetrasiloxane 
(CAS  Reg.  No.  2554-Od-S). 

3.  Section  175.320  is  amended  in  the 
table  in  paragraph  (b)(3)  in  item  (i)  by 
alphabetically  adding  an  entry  under 
the  headings  "List  of  substances"  and 
"Limitations"  to  read  as  follows: 

f  175.320    Resinous  and  polymsrte 
coatings  for  polyolefln  films. 

(b)  •  •  * 
(3)  •  *  • 


List  of  substances 


(J) 


SiloKanes  and  silicones:  piatinunvcataiyzed  reaction  product  of  viny(- 
containing  dimettiylpolysiioxane  (CAS  Reg.  No.  68083-1&-1  and 
CAS  Reg.  No.  6808&-19-2)  wHti  mettiyttiydrogen  polysiloxane 
(CAS  Reg.  No.  63148-57-2)  and  dfcneBiylineMiylfiy<>ogen 
polysiloxane  (CAS  Reg.  No.  68037-59-2).  The  foloMing  sub- 
stances may  be  used  as  optional  polymerization  inNbHors: 
3,5-Oimetfiyl-1-hexyne-3-ol  (CAS  Reg.  No.  107-64-0).  at  a  level 

not  to  exceed  0.53  wsigN  percent; 
l-EthynyicycWiexene  (CAS  Reg.  No.  931-49-7).  at  a  level  not  to 

exceed  0.64  weigM  percent; 
Bis(melhOKymetliyl)elfiyi  maleate  (CAS  Reg.  No.  102054-10-4),  at 

a  level  not  to  exceed  1.0  weiglit  percent; 
Metfiylvkiyt  cyclosiloxane  (CAS  Reg.  Na  68082-23-5);  end 
TetramelhyllHtiawnyicyclotetrasiioxOTe  (CAS  Reg.  No.  2554-06- 

5). 


Limitations 


Platinum  content  not  to  exceed  150  parts  per  minion. 
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Dated:  December  14, 1998. 
L.  Robert  Lake, 

Director,  Office  of  Policy,  Planning  and 
Strategic  Initiatives,  Center  for  Food  Safety 
and  Applied  Nutrition. 
(FR  Doc.  98-33914  Filed  12-22-98:  8:45  am] 
BILUNG  COM  41«>-01-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Part  180 
[OPP-300702;  FRL-6024-51 
RIN  207O-AB78 

Triazamate;  Tlme-Umited  Pesticide 
Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
time-limited  tolerance  relative  to  an 
Experimental  Use  Permit  for  combined 
residues  of  triazamate  (RH-7988)  and  its 
metabolite  (RH-0422)  in  or  on  apples. 
Rohm  and  Haas  Company  requested  this 
tolerance  under  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  as  amended 
by  the  Food  Quality  Protection  Act 
(FQPA)  of  1996  (Pub.  L.  104-170).  The 
tolerance  will  expire  on  December  31. 
2001. 

DATES:  This  regulation  is  effective 
December  23, 1999.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  February  22,  1999. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  [OPP-300702], 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency.  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh.  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  (OPP- 
300702],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch.  Information  Resources 
and  Services  Division  (7502C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  Crystal  Mall  (CM) 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington.  VA. 


A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  niunber  (OPP- 
300702].  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Mark  Dow,  Registration  Division 
7505C,  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  CM  #2, 1921  Jefi'erson 
Davis  Hwy.,  Arlington,  VA,  703  305- 
5533,  e-mail: 
dow.mark@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  March  6,  1998  (63 
FR  11240)(FRL^5777-5),  EPA,  issued  a 
notice  pursuant  to  section  408  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA).  21  U.S.C.  346a(e)  announcing 
the  filing  of  a  pesticide  petition  (PP)  for 
tolerance  by  Rohm  and  Haas  Company, 
100  Independence  Mall  West, 
Philadelphia,  PA  19108-2399.  This 
notice  included  a  summary  of  the 
petition  prepared  by  Rohm  and  Haas 
Company,  the  registrant.  There  were  no 
comments  received  in  response  to  the 
notice  of  filing. 

The  petition  requested  that  40  CFR 
part  180  be  amended  by  establishing  a 
time-limited  tolerance  for  combined 
residues  of  the  insecticide  triazamate 
(RH-7988)  and  its  metabolite  (RH- 
0422),  in  or  on  apples  at  0.1  part  per 
million  (ppm).  This  tolerance  wiU 
expire  on  December  31,  2001. 

I.  Risk  Assessment  and  Statutory 
Findings 

New  section  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  fi'om  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 


other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposiue  to  the  pesticide  chemical 

residue " 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First. 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  efiiects.  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
Second,  EPA  examines  exposure  to  the 
pesticide  through  the  diet  (e.g.,  food  and 
drinking  water)  and  through  exposures 
that  occur  as  a  result  of  pesticide  use  in 
residential  settings. 

A.  Toxicity 

1.  Threshold  and  non-threshold 
effects.  For  many  animal  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  efiiects 
(the  "no-observed  effect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
imcertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  imcertainty  factor 
(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assiuned  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infiants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100%  or 
less  of  the  RfD)  is  generally  considered 
acceptable  by  EPA.  EPA  generally  uses 
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the  RfD  to  evaluate  the  chronic  risks 
posed  by  pesticide  exposure.  For  shorter 
term  risks.  EPA  calculates  a  margin  of 
exposure  (MOE)  by  dividing  the 
estimated  human  exposure  into  the 
NOEL  firom  the  appropriate  animal 
study.  Commonly,  EPA  finds  MOEs 
lower  than  100  to  be  unacceptable.  This 
100-fold  MOE  is  based  on  the  same 
rationale  as  the  100-fold  uncertainty 
factor. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  eff^ects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short-term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  MOE  calculation  based 
on  the  appropriate  NOEL)  will  be 
carried  out  based  on  the  nature  of  the 
carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 

2.  Differences  in  toxic  effect  due  to 
exposure  duration.  The  toxicolc^cal 
effects  of  a  pesticide  can  vary  with 
different  exposure  durations.  EPA 
considers  the  entire  toxicity  data  base, 
and  based  on  the  effects  seen  for 
different  durations  and  routes  of 
exposure,  determines  which  risk 
assessments  should  be  done  to  assure 
that  the  public  is  adequately  protected 
from  any  pesticide  exposure  scenario. 
Both  short  and  long  durations  of 
exposure  are  always  considered. 
Typically,  risk  assessments  include 
"acute,"  "short-term,"  "intermediate 
term,"  and  "chronic"  risks.  These 
assessments  are  defined  by  the  Agency 
as  follows. 

Acute  risk,  by  the  Agency's  definition, 
resiUts  from  1-day  consiunption  of  food 
and  water,  and  reflects  toxicity  which 
could  be  expressed  following  a  single 
oral  exposure  to  the  pesticide  residues. 
High  end  exposine  to  food  and  water 
residues  are  typically  assumed. 

Short-term  nsk  results  from  exposure 
to  the  pesticide  for  a  period  of  1-7  days, 
and  therefore  overlaps  with  the  acute 
risk  assessment.  Historically,  this  risk 
assessment  was  intended  to  address 
primarily  dermal  and  inhalation 
exposure  which  could  result,  for 
example,  frt>m  residential  pesticide 
applications.  However,  since  enaction  of 
FQPA,  this  assessment  has  been 
exp>anded  to  include  both  dietary  and 
non-dietaiy  sources  of  exposure,  and 
will  typically  consider  exposure  from 
food,  water,  and  residential  uses  when 
reliable  data  are  available.  In  this 


assessment,  risks  bom  average  food  and 
water  exposure,  and  high-end 
residential  exposure,  are  aggregated. 
High-end  exposures  from  all  3  sources 
are  not  typically  added  because  of  the 
very  low  probability  of  this  occurring  in 
most  cases,  and  because  the  other 
conservative  assiunptions  built  into  the 
assessment  assure  adequate  protection 
of  public  health.  However,  for  cases  in 
which  high-end  exposure  can   ' 
reasonably  be  expected  from  multiple 
sources  (e.g.  fiequent  and  widespread 
homeowner  use  in  a  specific 
geographical  area),  multiple  high-end 
risks  will  be  aggregated  and  presented 
as  part  of  the  comprehensive  risk 
assessment/characterization.  Since  the 
toxicological  endpoint  considered  in 
this  assessment  reflects  exposure  over  a 
period  of  at  least  7  days,  an  additional 
degree  of  conservatism  is  built  into  the 
assessment;  i.e.,  the  risk  assessment 
nominally  covers  1-7  days  exposure, 
and  the  toxicological  endpoint/NOEL  is 
selected  to  be  adequate  for  at  least  7 
days  of  exposure.  (Toxicity  results  at 
lower  levels  when  the  dosing  duration 
is  increased.) 

Intermediate-term  risk  results  from 
exposure  for  7  days  to  several  months. 
This  assessment  is  handled  in  a  manner 
similar  to  the  short-term  risk 
assessment. 

Chronic  risk  assessment  describes  risk 
which  could  result  fit>m  several  months 
to  a  lifetime  of  exposure.  For  this 
assessment,  risks  are  aggregated 
considering  average  exposure  from  all 
sources  for  representative  population 
subgroups  including  infants  and 
children. 

B.  Aggregate  Exposure 

In  examining  aggregate  exposure. 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
groundwater  or  surface  water  that  is 
consumed  as  drinking  water,  and  other 
non-occupational  exposures  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  EMetary  exposure  to  residues  of  a 
pesticide  in  a  food  commodity  are 
estimated  by  multiplying  the  average 
daily  consiunption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consiuned  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  In 
evaluating  food  exposures,  EPA  takes 
into  account  varying  consumption 


patterns  of  major  identifiable  subgroups 
of  consumers,  including  infants  and 
children.  The  TMRC  is  a  "worst  case" 
estimate  since  it  is  based  on  the 
assumptions  that  food  contains 
pesticide  residues  at  the  tolerance  level 
and  that  100%  of  the  crop  is  treated  by 
pesticides  that  have  established 
tolerances.  If  the  TMRC  exceeds  the  RfD 
or  poses  a  lifetime  cancer  risk  that  is 
greater  than  approximately  one  in  a 
million,  EPA  attempts  to  derive  a  more 
acciu^te  exposure  estimate  for  the 
pesticide  by  evaluating  additional  types 
of  information  (anticipated  residue  data 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

Percent  of  crop  treated  estimates  are 
derived  from  federal  and  private  market 
survey  data.  Typically,  a  range  of 
estimates  are  supplied  and  the  upper 
end  of  this  range  is  assumed  for  the 
exposure  assessment.  By  using  this 
upper  end  estimate  of  percent  of  crop 
treated,  the  Agency  is  reasonably  certain 
that  exposure  is  not  understated  for  any 
significant  subpopulation  group. 
Further,  regional  consumption 
information  is  taken  into  account 
through  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  sub(>opulations  including 
several  regional  groups,  to  pesticide 
residues.  For  this  pesticide,  "The 
dironic  dietary  risk  (food  only)  for 
triazamate...does  not  exceed  the 
Agency's  level  of  concern." 

n.  Aggregate  Risk  Assessment  and 
Determination  of  Safisty 

Consistent  with  section  408(b)(2)(D). 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  triazamate  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2).  for  a 
time-limited  tolerance  for  combined 
residues  of  triazamate  (RH-7988)  and  its 
metabolite  (RH-0422)  on  apples  at  0.1 
ppm.  EPA's  assessment  of  the  dietary 
exposures  and  risks  associated  with 
establishing  the  tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consimiers,  including 
infants  and  children.  The  nature  of  the 
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toxic  effects  caused  by  triazamate  are 
discussed  below. 

B.  Toxicological  Endpoints 

1.  Acute  toxicity.  The  data  base  for 
acute  toxicity  is  considered  complete. 
No  additional  studies  are  required  at 
this  time.  Acute  toxicity  categories  for 
triazamate  are:  Acute  oral  and  acute 
inhalation  are  toxicity  category  II;  Acute 
dermal,  Occular  irritation  and  Dermal 
irritation  are  toxicity  category  IV;  and 
Dermal  sensitization  is  Not  Applicable. 

Triazamate  produces  significant 
toxicity  via  the  oral  and  inhalation 
routes.  In  the  acute  oral  studies  in  the 
rat  and  the  mouse,  the  LDso  values  were 
less  than  500  miligrams/kilograms  (mg/ 
kg).  In  the  acute  iniialation  study  in  the 
rat,  the  LCjo  value  was  less  than  0.5 
miligram/liter  (mg/L). 

2.  Short  -  and  intermediate  -  term 
toxicity.  The  data  base  for  subchronic 
toxicity  is  considered  complete. 

i.  Thirteen  week  dietary  in  rats.  In  a 
subchronic  toxicity  study,  RH-7988  was 
administered  to  10  rats/sex/dose  at 
dietary  concentrations  of  0,  50,  500, 
1,500  or  3,000  ppm  (meem  measured 
concentrations  of  0,  3,  31,  93  or  192  mg/ 
kg/day  for  males  and  0,  4,  39, 117  or  250 
mg/kg/day  for  females)  for  13  weeks.  In 
conjimction  with  the  primary  study,  10 
additional  rats/sex  were  fed  RH-7988  at 
0,  50,  500, 1,500  or  3,000  ppm  (mean 
measured  concentrations  of  0,  3,  31,  95 
or  188  mg/kg/day  for  males  and  0,  4,  39, 
119  or  250  mg/kg/day  for  females)  for  13 
weeks  to  determine  the  effects  of  RH- 
7988  on  cholinesterase  activities. 

In  the  primary  study,  body  weights  for 
the  1,500  and  3,000  ppm  treatment 
groups  were  significantly  (p  <  0.05) 
depressed  for  most  or  all  weekly 
intervals.  Body  weight  gains  for  the 
1,500  and  3,000  ppm  treatment  groups 
were  16-23%  and  27-37%  lower, 
respectively,  than  the  controls  at  the 
end  of  the  study.  Decreased  food 
consumption  by  the  1 ,500  ppm 
treatment  groups  was  significant  (p  < 
0.05)  during  the  initial  3—4  weeks  and 
at  one  or  several  later  weekly  intervals 
compared  to  the  controls.  The  Lowest 
Observed  Adverse  Effect  Level  (LOAEL) 
for  this  study  is  93.37  mg/kg/day  (1,500 
ppm)  based  on  decreased  body  weights 
and  decreased  food  consvunption  in 
both  sexes.  The  NOEL  is  31.45  mg/kg/ 
day  (500  ppm). 

in  the  cnolinesterase  study,  botli  sexes 
in  the  500, 1,500,  and  3,000  ppm 
treatment  groups  exhibited 
concentration-dependent  decreases  in 
red  blood  cell  (12-41%)  and  plasma 
(58-95%)  cholinesterase  activities 
compared  to  the  controls.  Both  sexes  in 
the  1,500  and  3,000  ppm  treatment 
groups  had  concentration-dependent 


decreases  in  brain  cholinesterase 
activities  (28-56%)  compared  to  the 
controls.  The  LOAEL  for  this  study  is 
30.96  mg/kg/day  (500  ppm)  based  on 
decreased  plasma  cholinesterase 
activities  in  both  sexes  and  decreased 
red  blood  cell  cholinesterase  activity  in 
females.  The  NOEL  is  3.09  mg/kg/day 
(50  ppm). 

ii.  Subchronic  oral  toxicity  in  mice.  In 
a  3  month  dietary  toxicity  study,  Crl: 
a>-l  (ICR)  BR  mice  (10  per  group  per 
sex)  were  exposed  to  triazamate  at  dose 
levels  of  0,  0.5,  2,  25,  250  or  1,000  ppm 
(in  males  0,  0.09, 0.34,  4.55,  49.75  and 
159.43  mg/kg/day;  in  females  0,  0.13, 
0.53,  6.56,  71.82,  and  223.19  mg/kg/ 
day).  Compound  related  toxicity  was 
observed  at  >  25  ppm  as  evidenced  by 
choUnesterase  inhibition  in  both  sexes. 
Plasma  cholinesterase  levels  were 
significantly  decreased  in  a  dose- 
dependent  manner  at  25  ppm  in  males 
(11-67%  of  control)  and  females  (13- 
73%  of  control).  At  these  same  dose 
levels,  red  blood  cell  cholinesterase 
levels  were  significantly  decreased  in 
males  (72-84%  of  controls)  and  in 
females  (84-93%  of  controls).  Brain 
cholinesterase  levels  were  significantly 
decreased  in  males  at  1,000  ppm  (81% 
of  controls).  No  other  treatment  related 
effects  were  observed. 

Based  on  plasma  cholinesterase 
inhibition  at  25  ppm,  the  NOEL  and 
LOAEL  were  0.34  -  0.53  mg/kg  and  4.55 
-  6.56  mg/kg,  respectively,  for  both 
males  and  females. 

iii.  Subchronic  dog  (non-guideline) 
1 4-day  dietary.  In  a  non-guideline 
range-finding  study,  triazamate  (99%) 
was  administered  to  male  beagles  (4/ 
dose)  at  dietary  levels  of  0,  140,  300  or 
700  ppm  (0,  5.16,  9.54  or  11.25  mg/kg/ 
day)  for  a  period  of  2  weeks.  Dose  levels 
of  3,500  and  7,000  ppm  were  initiated 
but  the  3,500  ppm  was  continued  for 
only  one  week,  with  recovery  on  basal 
diet  (2-week  average  dose:  8.75  mg/kg/ 
day);  animals  receiving  7,000  ppm  for 
one  day  only  were  fed  basal  diet  for  6 
days  prior  to  use  as  test  animals  at  the 
300  ppm  level. 

There  were  no  unscheduled  deaths  in 
this  study.  The  most  obvious  toxic  effect 
of  triazamate  is  its  inhibition  of 
cholinesterase  activity  in  plasma  at  very 
low  doses  (140  ppm,  48%  of  control; 
300  ppm,  54%  of  control;  700  ppm  54% 
of  control).  Other  significant  effects 
observed  at  140  ppm  included  only 
irregular  feces.  At  300  ppm  and  above,, 
emesis  was  reported  and  decreases  were 
observed  in  white  blood  cell  count  (86% 
control),  alkaline  phosphatase  activity 
(67%  control)  and  serum  glutamic 
pyruvic  transaminase  (SGPT)  activity 
(58%  control).  Nimierous  incidences  of 


no  fecal  output  were  observed  at  70 
ppm  and  above. 

From  the  data  presented  in  this  2- 
week  study,  the  NOEL  for  triazamate  is 
<  140  ppm  (5.16  mg/kg/day)  based  on 
inhibition  of  plasma  cholinesterase  and 
irregular  feces  (diarrhea,  soft  stool, 
mucoid  feces,  no  fecal  output).  The 
LOAEL  is  start  <  140  ppm. 

iv.  Subchronic  oral  toxicity- 13-week 
dog.  In  a  subchronic  toxicity  study, 
triazamate  (95.3%)  was  administered  to 
beagle  dogs  (4/sex/dose)  in  the  diet  at 
dose  levels  of  0, 1, 10, 100  or  400  ppm 
(0,  0.03,  0.31,  3.11  or  10.98  mg/kg/day 
for  a  period  of  13  weeks. 

No  treatment  related  clinical  signs 
were  observed  in  the  1  ppm  that  were 
related  to  treatment.  In  the  10  ppm 
group,  food-like  vomitus  was  observed 
in  2/4  males.  In  the  100  ppm,  the  same 
observation  was  made  in  2/4  males  and 
2/4  females.  Other  observations 
included  fluid  vomitus  in  1/4  females, 
bloated  abdomen  in  1/4  males,  1/4 
females  was  considered  thin  and  1/4 
females  had  decreased  total  blood 
protein  (88%  control). 

Triazamate  greatly  inhibited  the 
cholinesterase  activity  in  blood  plasma 
at  all  dose  levels  but  did  not  appear  to 
do  so  in  red  blood  cells  or  brain.  No 
NOEL  was  established  for  cholinesterase 
inhibition. 

The  LOAEL  for  inhibition  of  plasma 
cholinesterase  inhibition  was  less  than 
1  ppm  (0.03  mg/kg/day)  based  on 
inhibition  of  plasma  cholinesterase 
activity  (74%  of  control)  in  females 
receiving  this  dose  level. 

The  NOEL  for  systemic  effects  is  10 
ppm  (0.31  mg/kg/day)  based  on 
vomiting  in  both  sexes,  thin  appeaiance 
in  (1/4  females)  and  bloated  abdomen  in 
1/4  males. 

The  study  satisfied  the  requirements 
for  a  subchronic  nonrodent  study  and  is 
acceptable. 

V.  21-day  dermal  -  rat.  In  a  21-day 
dermal  study  groups  of  Crl:CD  BR  rats 
(0/sex/dose)  received  15  repeated 
dermal  applications  of  triazamate  (97%, 
technical)  at  doses  of  0, 10, 100  and 
1 ,000  mg/kg,  6  hours/day,  5  days  /week 
over  a  three  week  period.  An  other 
group  of  6  male  and  6  female  rats 
received  repeated  dermal  applications 
of  a  formulation  product  (50VVP,  52% 
active  ingredient  (a.i.))  at  a  dose 
equivalent  to  10  mg  a.i./kg/day.  Under 
the  conditions  of  this  study,  there  were 
no  treatment-related  clinical  signs  of 
toxicity  for  either  product.  At  10  mg/kg, 
there  was  a  biologically  significant 
decrease  in  plasma  cholinesterase  for 
both  the  technical  (females  only)  and 
50WP  formulations  (both  sexes).  At  100 
mg/kg  and  at  1,000  mg/kg,  there  was  a 
statistically  significant  decrease  in 
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)lasma,  red  cell  and  brain 
:holinesterase  when  compared  to 
»ntrols.  At  100  mg/kg,  the  plasma 
iiolinesterase  activity  was  50%  and 
»8%  of  control  values  for  females  and 
nales,  respectively.  The  red  cell 
:holine8terase  activity  was  67%  in 
iemales  and  72%  in  males  and  the  brain 
:holinesterase  activity  was  87%  of 
x>ntrol  activity  in  both  sexes.  At  1,000 
ng/kg.  Plasma  cholinesterase  activity 
was  25%  in  females,  and  19%  of 
X)ntrols  in  males;  red  cell  activity  was 
>7%  of  controls  in  females  and  72%  of 
x>ntrols  in  males  and  brain 
:holine8terase  activity  was  47%  in 
emales  and  42%  in  males.  Based  on  the 
ssults  of  this  study,  for  systemic 
:oxicity,  the  LOAEL  was  10  mg/kg  based 
in  the  biologically  significant  decreases 
n  plasma  cholinesterase  activity;  a 
><IOEL  was  not  established. 

The  study  satisfied  the  requirements 
br  a  21-day  dermal  rat  study  and  is 
icceptable. 

3.  Chronic  toxicity —  i.  Oncogenicity. 
IP  A  has  established  the  RfD  for 
liazamate  at  0.000164  (0.0002  rounded 
}ff)  milligrams/kilogram/day  (mg/kg/ 
lay).  This  Reference  Dose  (RfD)  is  based 
an  a  NOEL  of  0.0164  mg/kg/day  and  an 
imcertainty  factor  of  100;  NOEL 
wtablished  from  a  combined  chronic 
eeding  study  in  the  dog;  LOAEL  = 
3.0236  mg/kg/day. 

The  data  base  for  chronic  toxicity  and 
oncMnnicity  is  considered  complete. 

a.  Chronic  nonrodent  - 1  year  dog.  In 
1  chronic  toxicity  study  triazamate 
94.9%)  was  administered  to  piuebred 
leagle  dogs  (4/sex/dose)in  the  diet  at 
iose  levels  of  0,  0.1,  0.3, 0.6,  0.9, 15.0 
3t  150  ppm  (corresponding  to  0, 0.0025, 
9.0078,  0.0164,  0.0236,  0.3904,  or  4.42 
mg/kg/day)  for  52  weeks. 

The  most  significant  efi'ect  observed 
nras  inhibition  of  plasma,  red  blood  cell 
md  brain  cholinesterase  activity. 
Decreases  in  activity  were  reported  at 
leveral  dose  levels.  Plasma 
cholinesterase  activity  was  decreased  (9 
:o  87%  of  control  value)  in  both  sexes 
it  the  two  highest  dose  levels.  At  150 
}pm  red  blood  cell  cholinesterase 
ictivity  was  decreased  (64  to  82%)  of 
xintrol  values.  This  finding  was  not 
sported  at  doses  equal  to  and  lower 
ban  15  ppm.  Brain  cholinesterase 
ictivity  was  significantly  decreased  (53 
:o  80%  of  controls)  at  both  the  15  and 
150  ppm  levels,  but  statistical 
lignificance  was  only  reported  for 
iemales  in  the  150  ppm  group.  Brain 
:holinesterase  activity  was  decreased 
88%  of  control)  for  males  in  the  0.9 
ipm  group.  This  decrease  in  activity  is 
xmsidered  biologically  significant  since 
he  reported  decrease  is  greater  than 
L0%  of  the  control  value.  Brain 


cholinesterase  inhibition  was  not 
observed  in  animals  receiving 
triazamate  at  dose  levels  lower  than  0.9 
ppm. 

The  NOEL  for  cholinesterase 
inhibition  was  0.6  ppm  (0.0164  mg/kg/ 
day)  based  on  the  inhibition  of  brain 
cholinesterase  activity  (88%  of  control 
value)  in  males  at  the  LOAEL  of  0.9 
ppm  triazamate  in  the  diet  (0.0236  mg/ 


kg/day] 
NobJ 


). 


No  biologically  significant  treatment 
related  effects  were  noted  with  respect 
to  mortality,  clinical  signs,  body  weight, 
food  consiunption,  food  efiiciency, 
hematology,  clinical  chemistry, 
urinalysis,  organ  weights,  organ/body 
weight  ratios,  organ/brain  weight  ratios, 
or  gross  or  microscopic  pathology.  The 
NOEL  for  systemic  effects  is  2  150  ppm 
(4.42  mg/kg/day);  the  LOAEL  U  >  150 
ppm. 

The  study  is  acceptable  and  satisfies 
the  requirement  for  a  chronic  oral  non- 
rodent  study. 

b.  Chronic  oral  toxicity/oncogenicity 
in  mice.  In  a  78  week  oral  toxicity/ 
oncogenicity  study  in  mice,  groups  of  60 
CD-I  mice/sex  were  fed  dietary  levels  of 
0, 1, 50.  or  1,500  ppm  triazamate 
(equivalent  to  0,  .13, 6.7,  or  210  mg/kg/ 
day  for  females  and  0,  0.17, 8.4  or  262 
mg/kg/day  for  males.  At  week  55,  the 
highest  dose  levels  were  reduced  to 
1,000  ppm(127  mg/kg  and  146  mg/kg  for 
males  and  females,  respectively)  due  to 
high  mortality.  Groups  of  10/sex/dose 
level  were  included  for  sacrifice  at  12 
months. 

At  50  ppm,  plasma  cholinesterase 
activity  was  decreased  in  males  (64  to 
75%)  and  in  fiemales  (69  to  80%)  at  6, 
12,  or  18  months.  At  the  high  dose  of 
1,000/1,500  ppm,  a  significantly 
decreased  survival  rate  and  a  debilitated 
state  of  health  were  observed  during  the 
first  12  months  in  both  sexes.  Body 
weight  gains  overall  were  depressed 
compared  to  controls  in  males  and 
females  (16%),  food  consumption  was 
slightly  decreased  in  males  and 
marginal  decreases  in  erythrocyte 
parameters  (RBC,  HGB  and  HCT)  were 
observed  at  12  and  18  months  in  males. 
An  increase  in  the  incidence  of 
inhalation  pneumonia  was  observed  in 
both  sexes.  Inhibition  of  erythrocyte  and 
brain  cholinesterase  activity  was  also 
observed  at  1,000  ppm. 

The  Lowest  Effect  Level  (LEL)  for 
cholinesterase  inhibition  is  50  ppm  (6.7 
and  8.4  mg/kg/day  in  males  and 
females,  respectively)  based  on  plasma 
cholinesterase  activity.  The  NOEL  is  for 
cholinesterase  inhibition  is  1  ppm  (0.13 
and  0.17  mg/kg/day,  in  males  and 
females  respectively). 

Tbe  systemic  LEL  is  1,000  ppm  (127 
and  146  mg/kg/day  ,  males  and  females. 


respectively)  based  on  decreased  body 
weight  gains  and  inhalation  pneumonia. 
The  systemic  NOEL  was  50  ppm. 

There  is  no  evidence  of  carcinogenic 
potential.  Dosing  was  excessive  at  the 
highest  dose  (1,000/1,500  ppm)  but 
sufficient  numbers  of  mice  were 
considered  available  at  termination  to 
assess  the  carcinogenicity  at  the  highest 
dose.  The  study  is  Core  Guideline  for 
carcinogenicity  and  satisfies  the 
requirement  for  an  oncogenicity  study 
in  mice  as  per  83-2(b).  For  chronic 
toxicity,  the  study  is  core 
supplementary.  No  ophthalmoscopic 
examinations  or  clinical  chemistry 
determinations  were  performed,  other 
than  for  inhibition  of  cholinesterase 
activity. 

c.  Cnronic/carcinogenicity  study  • 
rats.  In  a  combined  chronic/ 
oncogenicity  study,  RH-7988  was 
administered  to  70  Sprague-Dawley 
rats/sex/dose  in  the  diet  at  dose  levels 
of  0, 10,  250,  or  1,250  ppm  (0,  0.45, 
11.50,  and  59.18  mg/kg/day  for  males, 
and  0.58, 14.54,  and  73.70  mg/kg/day 
for  fiemales)  for  24  months.  A  total  of  10 
rats/sex/group  were  terminated  at  12 
months  and  all  remaining  animals  were 
sacrificed  at  24  months  of  the  study. 

Chronic  toxicity  in  rats  receiving  the 
1,250  ppm  diet  was  characterized  in 
males  by  significant  decreases  in  mean 
body  weights  (decrease  5-7%;  p  2  0.05) 
and  body  weight  gains  (  8-18%;  p  ^ 
0.05)  and  by  reduced  plasma  (decrease 
71-87%;  p  2  0.05),  erythrocyte 
(decrease  37-62%;  p  £  0.05).  and  brain 
cholinesterase  activities  (decrease  26- 
38%;  p  £  0.05}  in  both  males  and 
females.  In  the  250  ppm  group  animals, 
reduced  plasma  (decrease  31-65%;  p  2 
0.05)  and  erythrocyte  (decrease  16-29%; 
p  S  0.05)  cholinesterase  activities  were 
also  observed. 

The  chronic  LOAEL  is  250  ppm 
(11.50  and  14.54  mg/kg/day  in  males 
and  females,  respectively)  based  on 
inhibition  of  plasma  and  erythrocyte 
cholinesterase  activities  in  the  250  ppm 
animals.  The  chronic  NOEL  is  10  ppm 
(0.45  and  0.58  mg/kg/day  for  males  and 
females,  respectively). 

Under  the  conditions  of  this  study, 
there  was  no  evidence  of  carcinogenic 
potential. 

Dosing  was  considered  adequate 
based  on  decreased  body  wei^t  and 
body  weight  gain  in  the  high-dose  males 
and  decreased  activity  of  plasma  and 
Red  Blood  Cell  (RBC)  cholinesterase  at 
the  mid  and  high  doses  and  brain 
cholinesterase  at  the  high  dose. 

This  study  is  classifiM  as  acceptable 
and  satisfies  the  guideline  requirements 
for  a  chronic  toxicity  study  (Series  83- 
1)  and  a  carcinogenicity  ftudy  (Series 
83-2)  on  the  rat. 
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ii.  Developmental  toxicity.  The  data 
base  for  developmental  toxicity  is 
considered  complete. 

a.  Oral  (gavage)  developmental 
toxicity  study  -  rats.  In  a  developmental 
toxicity  study,  RH-7988  (95.7%  a.i.) 
was  administered  to  25  Crl:CD  Br  rats/ 
dose  by  gavage  in  a  com  oil  suspension 
at  dose  levels  of  0,  4, 16,  or  64  mg/kg/ 
day  from  days  6  through  15  of  gestation. 

Maternal  toxicity  was  demonstrated  at 
64  mg/kg/day  by  treatment-related 
clinical  signs  of  toxicity  and  decreased 
body  wei^ts  (days  8, 10, 13, 16,  and  20, 
decrease  5-6%,  p  >  0.05),  body  weight 
gains  (overall  treatment  period,  decrease 
25%,  p  >  0.05),  and  feed  consumption 
(decrease  25  and  12%,  p  >  0.05,  days  6- 
10  and  10-16,  respectively).  Clinical 
signs  of  toxicity  noted  during  the 
treatment  period  in  the  high-dose  group 
included  fasciculations,  salivation, 
rapid  breathing,  diarrhea,  mucoid  feces, 
tan  stained  perineum,  and  red  stained 
nose.  Body  weights,  body  weight  gains, 
feed  consumption,  and  clinical  signs  of 
toxicity  were  unaffected  by  treatment  at 
dose  levels  of  4  and  16  mg/kg/day. 
Cesarean  section  parameters  were 
similar  between  the  controls  and  all 
treated  groups.  No  treatment-related 
changes  were  noted  in  mortality  or  gross 
pathology  at  any  dose  level.  The 
maternal  LOAEL  is  64  mg/kg/day,  based 
on  treatment-related  clinical  signs  of 
toxicity  and  decreased  body  weights, 
body  weight  gains,  and  feed 
consumption.  The  maternal  NOEL  is  16 
mg/kg/day. 

There  were  no  treatment-related 
effects  in  developmental  psurameters  at 
any  administered  dose  level.  The 
developmental  LOAEL  was  not 
observed.  The  developmental  NOEL  is 
64  mg/kg/day. 

b.  Developmental  toxicity  -  mbbits.  In 
a  developmental  toxicity  study,  21  New 
Zealand  White  rabbits  per  group 
received  RH-7988  (triazamate,  94.9%) 
by  gavage  on  gestational  days  7-19  at 
dose  levels  of  0,  0.05, 0.5  or  10  mg/kg/ 
day.  Com  oil  served  as  the  control 
substance  and  vehicle  for  the  test 
article.  The  study  authors  did  not 
indicate  if  doses  were  adjusted  for 
concentration  of  active  ingredient. 
Analytical  chemistry  results 
demonstrated  that  the  lowest  dose  was 
136%  of  target,  i.e.  0.068  mg/kg/day. 

Maternal  toxicity  was  observed  at  10 
and  0.5  mg/kg/day  as  evidenced  by 
increased  incidences  of  clinical  signs 
(soiled  perineum,  diarrhea  and  scant/no 
feces),  significantly  decreased  body 
weight  gain  and  food  consumption 
during  die  entire  gestational  period. 
Based  on  these  results,  the  maternal 
toxicity  NOEL  is  0.068  mg/kg/day  and 


the  matemal  toxicity  LOAEL  is  0.5  mg/ 
kg/day. 

Developmental  toxicity  was  not 
observed  in  this  study,  therefore,  the 
developmental  NOEL  was  10  mg/kg,  the 
developmental  LOAEL  was  not 
determined. 

iii.  Reproductive  toxicity  The  data 
base  for  reproductive  toxicity  is 
considered  complete. 

Two  generation  reproduction  study  in 
rats.  In  a  two-generation  reproduction 
study,  Crl:  CDBR  rats  (25/group) 
received  RH-7988  (triazamate,  94.9%) 
at  dietary  levels  of  0, 10,  250,  or  1,500 
ppm  (equal  to  0,  0.8, 19.9  or  116.8  mg/ 
kg/day  for  females  and  0, 0.7. 17.0,  or 
101.4  mg/kg/day  for  males)  during 
premating. 

The  NOEL  for  systemic  toxicity  was 
10  ppm.  The  LOAEL  was  250  ppm 
based  on  decreased  red  blood  cell  and 
plasma  cholinesterase  activity  in  males 
and  females  in  both  generations. 

At  250  ppm,  plasma  cholinesterase 
activity  was  25  to  38%  of  control  value 
and  at  1.500  ppm  the  plasma 
cholinesterase  activity  was  6  to  13%  of 
control  level.  Red  blood  cell  activity 
was  65  to  80%  of  control  at  250  ppm 
and  53-57%  of  control  at  1,500  ppm. 
Additional  findings  at  1 ,500  ppm 
included  decreased  body  wei^t  (Fo 
males,  Fi  males  and  Fi  females), 
decreased  food  consiunption  (Fo  males, 
Fi  males  and  F|  females)  and  an 
increased  incidence  of  clinical  signs 
(soft  feces,  small  irregular  shaped  feces) 
in  males  in  the  Fo  and  both  sexes  in  the 
F,. 

The  NOEL  for  reproductive  toxicity 
was  250  ppm  (17  -  19.9  mg/kg).  The 
LOAEL  was  1.500  ppm  (101.4  -  116.8 
mg/kg)  based  on  decreased  pup  body 
weight  on  lactation  days  14  and  21  in 
both  generations. 

iv.  Neurotoxicity.  Adequacy  of  data 
base  for  neurotoxicity  (Series  81-8.  82- 
5):  This  chemical  is  not  an  OP  and  hen 
studies  were  not  performed  or  required. 
Because  of  the  cholinesterase  inhibiting 
properties  of  the  compound,  acute  and 
subchronic  neurotoxicity  studies  were 
conducted.  The  data  base  for 
neurotoxicity  is  considered  to  be 
complete.  No  additional  studies  are 
required  at  this  time. 

In  an  Acute  neurotoxicity  study,  RH- 
7988  was  administered  to  Crl  CD:BR  rats 
of  both  sexes  (10/sex/dose)  by  gavage  at 
single  doses  of  0,  5,  25  or  75  mg/kg. 
There  was  no  neuropathology  reported 
on  brain,  spinal  cord  (and  gangUa)  and 
peripheral  nerves.  There  were  no 
treatment  related  mortalities. 
Cholinesterase  activity  was  not 
assessed. 

Based  on  study  results  the  NOEL  is  5 
mg/kg.  A  threshold  NOEL  could  be 


considered  at  25  mg/kg  due  to  the 
marginal  efl^ects  observed  in  males,  only 
at  that  dose  level.  This  guideline  [Series 
81-8]  acute  neurotoxicity  study  is  not 
yet  classified  because  a  formal  review 
has  not  yet  been  done.  The  NOEL  and 
LOAEL  are  tentative  at  this  time. 

In  a  Subchronic  neurotoxicity  study 
RH7988  was  administered  to  Crl  CD:BR 
(Sprague-Dawley)  rats  of  both  sexes  at 
dietary  levels  of  0, 10,  250  or  1,500  ppm 
(0,  0.6, 14.3  or  86.8  mg/kg/day, 
respectively  for  males  and  0,  0.7, 17.1  or 
103.5  mg/kg/day  for  females).  There  was 
no  effect  on  motor  activity  when  dosed 
groups  were  compared  to  controls  and 
no  treatment  related  deaths  were 
reported.  Necropsy  and  histopathology 
did  not  reveal  any  lesions  that  coidd  be 
correlated  to  treatment  with  the  test 
material.  Brain  weights  were 
comparable  between  groups. 

Based  on  the  results  reported,  the 
NOEL  is  10  ppm  (0.6/  0.7  mg/kg/day[M/ 
FI).  The  LOAEL  is  250  ppm  (14.3/17.1 
mg/kg/day(M/F])  based  on  statistically 
and  biologically  significant  decreases  in 
plasma  and  red  blood  cell 
cholinesterase  activity.  This  guideline 
(Series  82-5]  subchronic  neurotoxicity 
study  is  not  yet  classified  because  a 
formal  review  has  not  yet  been  done. 
The  NOEL  and  LOAEL  are  tentative  at 
this  time. 

V.  Mutagenicity.  The  data  base  for 
Mutagenicity  is  considered  adequate. 

vi.  Metabolism.  The  data  base  for 
metabolism  is  considered  to  be 
complete. 

Groups  of  male  and  female  Wistar  rats 
were  dosed  vtrith  i^-labeled  RH-7988  at 
oral  doses  of  0.3  or  30  mg/kg  and  at  14- 
day  repeated  oral  doses  of  RH-7988  at 
3  ppm  followed  by  a  single  oral  dose  of 
■<;-RH-7988  at  0.3  mg/kg.  In  addition, 
groups  of  rats  were  subjected  to  dietary 
administration  of  >0-RH-7988  at  300 
ppm  (males  only)  and  3,000  ppm 
(females  only).  The  excretion  of 
radioactivity  into  urine  and  feces  was 
rapid  and  complete  in  all  groups  tested 
and  most  of  the  test  compoimd 
administered  was  excreted  in  the  urine 
(67-109%)  and  feces  (10-33%)  from  the 
animals.  Total  recovery  of  radioactivity 
ranged  between  101%  and  128%  of  the 
administered  dose  for  all  tested  groups 
within  3  to  4  days  after  dosing.  No 
marked  sex-related  difference  was 
observed  in  the  excretion  patterns. 

Peak  plasma/whole  blood  **C- 
concentration  was  attained  5-15 
minutes  after  oral  dosing  (0.3  or  30  mg/ 
kg/day)  and  12-24  hours  after  dietary 
administration  (300  ppm  or  3.000  ppm). 

At  3  days  after  oral  administration  of 
a  low-dose  (0.3  mg/kg,  single  or  14-day 
repeated  dosing)  or  single  high-dose  (30 
mg/kg).  0.6-4%  of  the  administered 
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radioactivity  remained  in  the  tissues 
(0.1-0.2%)  and  carcass  (0.4-4%).  There 
were  no  sex-dependent  differences  in 
retention  or  distribution  of  the  test 
article.  The  greatest  amoimt  of 
radioactivity  (expressed  as  percent  of 
the  administered  dose)  was  associated 
with  the  fat,  liver,  and  muscle.  At  3  days 
after  oral  administration  of  a  single  low- 
er high-dose  of  RH-7988,  thyroid 
contained  the  highest  tissue  '^ 
concentration  (expressed  as  ppm 
equivalent/tissue). 

High  Pressure  Liquid  CSuomatography 
(HPLC)  analysis  of  urine  and  feces  from 
rats  after  oral  administration  of  30  mg/ 
kg  of  '<C-RH-7988  showed  four  '<C 
containing  metabolites.  Parent  was  not 
detected  in  any  sample  analyzed.  The 
urine  contained  Metabolite  1  (35.5- 
49.4%  of  the  dose).  MetaboUte  2  (9.5- 
13.7%).  Metabolite  3  (0.9-2.7%)  and  a 
trace  of  Metabolite  4.  The  feces 
contained  only  Metabolite  1  (16.7- 
19.8%)  and  a  trace  of  Metabolite  4.  Most 
of  the  metabolites  are  cleavage  products 
of  RH-7988  either  at  the  carbamoyl 
functionality  or  at  the  ester.  The  authora 
provided  a  proposed  metabolic  pathway 
that  is  consistent  with  the  available 
data. 


vii.  Dermal  absorption  .  In  a  dermal 
absorption  study  **-C  triazamate  was 
administered  to  male  CrlrCDBR  rats  at  a 
single  dermal  application  at  0.5. 0.05  or 
0.005  mg/centimeter  (cm).  The  fur  was 
removed  bam  the  intrascapular  region 
of  the  back  24  hours  prior  to  the 
administration  of  the  test  material. 
Dermal  absorption  at  the  highest 
concentration  was  less  than  2%  at  1, 10 
and  24  hours.  At  the  mid  concentration, 
the  dermal  absorption  ranged  fix>m  less 
than  1%  at  1  hour  to  approximately 
13%  after  24  houra.  At  the  lowest 
concentration  of  0.005  mg/cm,  the 
highest  percentage  of  absorption  (19%) 
was  reported  at  24  houra;  at  1  hour,  the 
absorption  was  less  than  1%. 

Dermal  Absorption  Factor  A  dermal 
absorption  factor  of  10%  should  be  used 
for  correcting  oral  dosing  to  dermal 
dosing. 

C.  Exposures  and  Risks 

1.  From  food  and  feed  uses.  Risk 
assessments  were  conducted  by  EPA  to 
assess  dietary  exposures  and  risks  from 
RH-7988  and  RH-0422  as  follows: 

i.  Acute  dietary  exposure  and  risk. 
Acute  dietary  risk  assessments  are 
performed  for  a  food-use  pesticide  if  a 
toxicological  study  has  indicated  the 
possibility  of  an  effect  of  concern 


occurring  as  a  result  of  a  one  day  or 
single  exposure. 

For  assessment  of  acute  dietary  risk, 
a  maternal  NOEL  of  0.068  mg/kg/day  is 
used  from  a  developmental  toxicity 
study  on  rabbits.  The  selected  endpoint 
is  based  on  clinical  signs  and  decreases 
in  body  weight  gain  and  food 
consumption  at  a  dose  level  of  0.5  mg/ 
kg/day. 

The  Margin  of  Exposure  (MOE)  is  a 
measure  of  how  closely  the  anticipated 
exposiue  comes  to  the  NOEL  and  is 
calculated  as  a  ratio  of  the  NOEL  to  the 
exposure  (NOEL/exposure  =  MOE).  The 
Agency  is  not  generally  concerned 
unless  the  MOE  is  below  100  when  the 
NOEL  is  based  upon  data  generated  in 
animal  studies.  The  100  Gactor  is  to  take 
into  account  intenpecies  extra|>olation 
and  intraspedes  variability.  For 
triazamate,  the  Agency's  level  of 
concern  i»  for  MOEs  that  are  below  100. 

A  dietary  risk  evaluation  system 
(DRES)  analysis  assuming  100%  crop 
treated  and  using  the  proposed 
tolerance  level  of  0.05  ppm  for  apples 
and  average  residue  concentrations  from 
field  trial  data  for  apple  juice  was 
conducted.  Average  residues  for  apple 
juice  were  derived  The  resulting  MOEs 
for  triazamate  are  summarized  below. 


Sutjgroup 

General  U.S.  Population 

Infants  (<  1  yi^ 

Children  (1-6  yrs)  ..Z 

Females  (13+  yrs)  

Males  (13+  yrs)  „„ 


NOEL  mg/kg/day 


0.068 
0.068 
0.068 
0.068 
0.068 


NKX 


68 

34 

45 

226 

226 


As  shown  above,  the  MOEs  for  adult 
males  and  females  are  greater  than  100 
and  MOEs  for  the  sub^ups  General 
U.S.  Population.  Infants  (<  1  year),  and 
Children  (1-6  yean  old)  are  below  100. 
However,  the  Agency  determined  that  in 
reality,  the  MO^  will  be  above  a  level 
of  concon  (>100)  because  of  the 
following  &ctora:  1)  While  the  DRES 
analysis  assiunes  100%  axtp  treated, 
less  than  5%  of  the  crop  is  "actually" 
treated  Mrith  triazamate;  2)  the  acreage 
treated  is  approximately  3.000  acres,  in 
20  states  over  a  2-year  period;  3)  the 
field  trial  d^a  show  non-detectable 
residue  levels  ( <  0.01  ppm)  after  a  post- 
treatment  interval  of  21  days;  and  4)  the 
unlikely  leaching  of  this  chemiral  due 
to  its  physical  and  chemical  ^operties. 

ii.  Chronic  exposure  and  risk. 
(Antidpatad  Residue  Contribution  er 
ARC)  Tlie  efaionic  dietary  exposiue 
analysis  was  conducted  using  a  RiD  at 
0.0002  mg/kg/day.  The  RfD  is  based  on 


the  NOEL  for  cholinesterase  inhibition 
of  0.0164  mg/kg/day  in  male  dogs  from 
the  chronic  toxicity  study  in  beagle  dogs 
and  an  uncertainty  factor  of  100, 
applicable  to  all  population  subgroups. 

In  conducting  this  chronic  dietary  risk 
assessment.  EPA  is  assiuning  that 
triazamate  will  be  applied  under  the 
experimental  use  permit  directions  for 
use:  2.107.5  lbs  ai  to  be  applied  on  2.810 
acres  over  a  2-year  period.  Under  these 
assumptions,  the  crop  may  contain 
triazamate  residues  when  approximately 
1%  of  the  crop  are  treated.  Anticipated 
residue  values  of  0.05  ppm  derived  frmn 
field  trial  data  were  used.  There  are  no 
other  published,  pending,  or  section  18 
tolerances  for  triazamate. 

The  resulting  ARCs  are  equivalent  to 
the  fallowing  pocents  of  the  Rfl>lbr  the 
subgroups  listed  balow. 


Sut)group 

%Rfd 

U.S.  Populalion  (48  states) ... 

Northeast  Region „... 

Western  Region 

Non-Hispanic  Whitae  - 

Non-Hispanic  Others 

0.045% 
0.056% 
0.054% 
0.048% 
0.047% 
0.047% 

Nureing  Intanis  (<  1  yr) „. 

NorvNursing  mfwts  (<  lyr)  .. 

Children  (1-6  yrs)  

Children  (7-12  yrs)  

pppo 

The  subgroups  listed  above  are:  (1) 
the  U.S.  population  (48  states):  (2)  those 
for  infants  and  children;  and  (3)  the 
other  subgroups  for  which  the 
pocentage  of  the  RfD  occupied  is 
greater  than  that  occupied  by  the 
subgroup  U.S.  papulation  (48)  states. 

The  chronic  dietary  risk  (food  only) 
for  triazamate  thefefore.  does  not  exceed 
the  Agency's  levri  of  concern. 
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2.  Drinking  water  risk  (acute  and 
chronic).  Drinking  water  levels  of 
concern  (DWLOC)  are  the 
concentrations  of  triazamate  in  drinking 
water  which  would  result  in 
unacceptable  aggregate  risk,  after 
factoring  in  all  food  exposures  and  other 
non-occupational  for  which  the  Agency 
has  reliable  data.  To  calculate  the 
DWLOC  for  acute  exposure  relative  to 
an  acute  dietary  toxicity  endpoint,  the 
acute  dietary  food  exposure  is 
subtracted  from  the  ratio  of  the  acute 
NOEL  (used  for  acute  dietary 
assessments)  to  the  MOE. 

However,  for  triazamate,  the  acute 
DWLOC  could  not  be  calculated  because 
this  ratio  is  less  than  the  food  exposure. 

To  calculate  the  DWLOC  for  chronic 
(non-cancer)  exposure  relative  to  a 
chronic  toxicity  endpoint.  the  chronic 
dietary  food  exposure  (from  DRES)  is 
subtracted  from  the  RfD  to  obtain  the 
acceptable  chronic  (non-cancer) 
exposure  to  triazamate  in  drinking 
water.  DWLOCs  were  then  calculated 
using  default  body  weights  and  drinking 
water  consumption  Bgures. 

The  DWLOCs  for  triazamate  are  6.97 
\JL  for  adults  and  1.99  p/L  for  children 
(1-6  years  old)  which  are  higher  than 
the  estimated  average  concentrations  for 
triazamate  in  surface  (0.25  ^/L)  and 
ground  water  (0.000063  |i/L).  Therefore, 
for  the  use  proposed  in  this  action,  the 
Agency  concludes  with  reasonable 
certainty  that  residues  of  triazamate  in 
drinking  water  would  not  result  in 
unacceptable  levels  of  aggregate  health 
risk  at  this  time. 

D.  Statement  of  the  Adequacy  of  the 
Residential  Exposure  Data-  base  to 
Assess  Infants'  and  Children's 
Exposures 

There  are  no  residential  uses 
associated  with  this  product,  therefore 
exposures  and  risks  for  children  from 
such  uses  are  not  a  concern. 

£.  Cumulative  Exposure  to  Substances 
with  Common  Mechanism  of  Toxicity 

Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
imderstanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 


information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 

Althougn  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other   • 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  assumed). 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
triazamate  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  ciunulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
triazamate  does  not  appear  to  produce  a 
toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assiuned  that  triazamate  has  a  common 
mechanism  of  toxicity  with  other 
substances. 

F.  Aggregate  Exposure  and  Risk 
Assessment/Characterization 

1.  Acute  aggregate  exposure  and  risk. 
As  indicated  from  the  acute  dietary 
(food  only)  risk  assessment,  a  high-end 
exposure  estimate  was  calculated  for 
these  subgroups:  general  U.S. 
population,  infants  (<  1  year  old). 


children  (1-6  years  old),  females  13-»- 
years,  and  males  13-t-. 

Three  of  the  population  subgroups, 
general  U.S.  population,  infants  (<1  year 
old)  and  children  (1-6  years  old), 
yielded  MOEs  below  100%.  However, 
given  the  limited  acreage  proposed  for 
use  in  this  action,  the  low  {>ercent  crop 
actually  treated,  and  the  physical  and 
chemical  properties  of  this  chemical 
(e.g., it  does  not  leach,  is  not  persistent, 
degrades  rapidly,  etc.),  and  based  on 
best  scientific  judgement,  the  Agency 
concludes  with  reasonable  confidence 
that  residues  of  triazamate  in  drinking 
water  will  not  contribute  significantly  to 
the  aggregate  acute  human  health  risk 
when  considering  the  use  proposed  by 
this  action. 

2.  Short-  and  intermediate-  term 
aggregate  exposure  and  risk.  Triazamate 
is  not  ciurently  registered  for  any 
residential  uses.  "Hierefore,  a  risk 
assessment  for  short-  and  intermediate- 
term  aggregate  risk  is  not  required. 

3.  Chronic  aggregate  exposure  and 
risk.  For  the  U.S.  population,  0.045%  of 
the  RfD  is  occupied  by  dietary  (food) 
exposure.  Triazamate  is  not  ciurently 
registered  for  residential  uses,  thus,  no 
chronic  residential  exposure  is 
anticipated.  The  estimated  average 
concentrations  (EECs)  of  triazamate  for 
the  U.S.  population  and  for  children  (1- 
6  years  old)  in  surface  and  ground  water 
are  less  than  OPP's  levels  of  concern  for 
triazamate  in  drinking  water  as  a 
contribution  to  chronic  aggregate 
exposure  when  considering  the  use 
proposed  by  this  action. 

4.  Determination  of  safety  (U.S. 
population,  infants,  and  children). 
Triazamate  has  been  classified  as  a  "not 
Ukely"  human  carcinogen,  based  on  a 
lack  of  evidence  of  carcinogenicity  in 
mice  and  rats  at  dose  levels  judged  to  be 
adequate  to  assess  the  carcinogenic 
potential.  Thus,  a  cancer  risk 
assessment  is  not  required.  Triazamate 
does  not  have  residential  uses; 
therefore,  no  residential  risk  assessment 
is  required. 

Acute  dietary  (food  ■*■  water)  risk 
estimates  do  exceed  the  Agency's  level 
of  concern  for  the  U.S.  population  and 
for  infants  and  children.  Chronic  dietary 
(food  +  water)  risk  for  the  U.S. 
population  and  for  infants  and  children 
do  not  exceed  the  Agency's  level  of 
concern.  However,  given  the  Umited 
acreage  proposed  for  use  in  this  action, 
the  low  percent  crop  actually  treated, 
and  the  physical  and  chemical 
properties  of  this  chemical  (e.g.,  it  does 
not  leach,  is  not  persistent,  degrades 
rapidly,  etc.),  and  based  on  best 
scientific  judgement,  the  Agency 
concludes  with  reasonable  confidence 
that  residues  of  triazamate  in  drinking 
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\  1 1ter  will  not  contribute  significantly  to 
1 1  e  aggregate  acute  and  chronic  human 
health  risk  when  considering  the  use 
l^^posed  by  this  action. 

.  Other  Consideratioiis 

Endocrine  Disruption.  EPA  is  required 
develop  a  screening  program  to 
stermine  whether  certain  substances 
icluding  all  pesticides  and  inerts) 
lay  have  an  efliect  in  humans  that  is 
lilar  to  an  effect  produced  by  a 
iturally  occurring  estrogen,  or  such 
ler  endocrine  effect...."  The  Agency  is 
iutly  working  v\rith  interested 
takeholders,  including  other 
jvenunent  agencies,  public  interest 
oups,  industry  and  research  scientists 
m  developing  a  screening  and  testing 
a  rogram  and  a  priority  setting  scheme  to 
ii  nplement  this  program.  (Congress  has 
lowed  3  years  from  the  passage  of 
QPA  (August  3, 1999)  to  implement 
:  lis  program.  At  that  time,  EPA  may 
•  >quire  further  testing  of  this  active 
L  igredient  and  end  use  products  for 
3  ndrocrine  disrupter  effects. 

I V.  International  Tolerances 

There  are  no  approved  CODEX 
r  laximum  residue  levels  (MRLs) 
E  stabUshed  for  residues  of  triazamate. 

Hlo  previous  Experimental  Use  Permits 
ave  been  requested  for  triazamate  and 
I  o  permanent  or  temporary  tolerances 
I  ave  been  established  for  residues  of 
I  riazamate  or  its  metabolites  in/on  raw 
i  gricultmal  or  animal  commodities. 

^  f.  Analytical  Method 

Nitrogen  phosphorus  detector/gas 
iquid  chromatography  (NPD/GLC) 
Method  TR-34-89-37)  has  been 
I  ubmitted  and  validated. 

'  fl.  Conclusion 

Therefore,  the  tolerance  is  established 
or  combined  residues  of  triazamate 
RH-7988)  and  its  metaboUte  (RH-0422) 
n  or  on  apples  at  0.1  ppm. 

m.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
)rovides  essentially  the  same  process 
or  persons  to  "object"  to  a  tolerance 
legulation  issued  by  EPA  under  new 
action  408(e)  and  (1)(6)  as  was  provided 
n  the  old  section  408  and  in  section 
109.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
iays.  EPA  currently  has  procediual 
regulations  which  govern  the 
iubmission  of  objections  and  hearing 
requests.  These  regulations  will  require 
K>me  modification  to  reflect  the  new 
aw.  However,  imtil  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 


appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  February  22, 
1999,  file  written  objections  to  any 
aspect  of  this  regulation  and  may  also 
request  a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  whidi 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  estabUshed,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

Vni.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
rulemaking  imder  docket  control 
number  IOPP-3007021  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Rm.  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 


Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  CM 
#2, 1921  Jefferson  Davis  Hi^way, 
Arlington,  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 

opp-docketOepamail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASQI  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  otficial  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

K.  Regulatory  Assessment 
Requirements 

A.  Other  Acts  and  Executive  Orders 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735. 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875.  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  Intergovernmental 


71026      Federal  Register /Vol.  63,  No.  246 /Wednesday,  December  23.  1998 /Rules  and  Regulations 


Partnerships  (58  FR  58093,  October  28. 
1993).  EPA  may  not  issue  a  regulation 
that  is  not  required  by  statute  and  that 
creates  a  mandate  upon  a  State,  local  or 
tribal  government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments.  If 
the  mandate  is  imfunded,  EPA  must 
provide  to  the  OfBce  of  Management 
and  Budget  (OMB)  a  description  of  the 
extent  of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  natiue  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Qtder  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  ofBcials  and  other  " 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unhmded  mandates." 
Today's  rule  does  not  create  an 
unfunded  federal  mandate  on  State, 
local  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19,1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  imiquely 
affects  the  commimities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  commimities.  imless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded.  EPA  must  provide  OMB.  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  considtation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
govemmenta  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  orimiquely  affect  their 
canunonities." 

Today's- rule  does  not  significantly  or 
uniquely  afiiact  the  communities  of 


Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

In  addition,  since  these  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  under  FFDCA  section 
408(d),  such  as  the  tolerance  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply. 
Nevertheless,  the  Agency  has  previously 
assessed  whether  establishing 
tolerances,  exemptions  from  tolerances, 
raising  tolerance  leveb  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4. 
1981  (46  FR  24950)  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

X.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  etseq..as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  house  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  1^  Subjects  in  40  CFR  part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirementa. 

Dated:  November  18, 1998. 

JoMph  J.  Merendo, 

Acting  Director,  Office  of  Pesticide  Progmma. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180 [AMENDED] 

1.  The  authority  citation  for  paxt  180 
continues  to  read  as  follows: 
Autfaority:  21  U.S.Q  346a  and  371. 


2.  Section  180.536  is  added  to  read  as 
follows: 

§180.536    Trtazamate;  tolerances  for 
residues. 

(a)  General.  Time-limited  tolerances 
are  established  for  the  combined 
residues  of  triazamate  (RH-7988) 
ethyl(3-tert-butyl-l-dimethylcarbambyl- 
lH-l,2,4-triazol-5-ylthio)acetate  and  ita 
metabolite  (RH0422)  in  or  on  the 
following  commoditie(s): 


Commodity 

Parts  per 
million 

ExpiratiorV 

Revocation 

Date 

Apples 

0.1 

12/31/01 

(b)  Section  18  emergency  exemptions. 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

IFR  Doc.  98-33633  Filed  12-22-98;  8:45  am| 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 


44CFRPart206 

Federal  Disaster  Assistance  for 
Disasters  Declared  On  or  After 
Noveml>er23.1988 

CFR  Correction 

In  title  44  of  the  Code  of  Federal 
Regulations,  revised  as  of  October  1. 
1998.  on  page  471.  §206.207  was 
inadvertently  removed.  The  removed 
text  should  read  as  follows: 

$206,207    Administrative  and  audit 
requirements. 

(a)  General.  Uniform  administrative 
requirementa  which  are  set  forth  in  44 
CFR  part  13  apply  to  all  disaster 
assistance  granta  and  subgranta. 

(b)  State  administrative  plan.  (1)  The 
State  shall  develop  a  plan  for  the 
administration  of  the  Public  Assistance 
program  that  includes  at  a  minimum 
the  items  listed  below: 

(i)  The  designation  of  the  State  agaacy 
or  agencies  which  wiU  have  the 
responsibility  for  progmn 
adminisfaation. 

(ii)  The  identification  of  staffing 
functions  in  the  Public  Assistance 
program,  the  sources  of  staff  to  fill  these 
functions,  and  the  management  «nd 
oversight  reqxmsihilities  of  each. 

(iii)  PrQceduresian 

(A)  Notifying  potential  applicants  of 
the  availability  of  the  program; 
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B)  Conducting  briefings  for  potential 
anplicants  and  application  procedures, 
prbgram  eligibility  guidance  and 
program  deadlines; 

(C)  Assisting  FEMA  in  detennining 
applicant  eligibility; 

j(D)  Participating  with  FEMA  in 
qcbiducting  damage  surveys  to  serve  as 
ai  basis  for  obligations  of  funds  to 
subgrantees; 

(E)  Participating  with  FEMA  in  the 
establishment  of  hazard  mitigation  and 
insurance  requirements; 

I  |(F)  Processing  appeal  requests, 
ilaquests  for  time  extensions  and 
requests  for  approval  of  overruns,  and 
far  processing  appeals  of  grantee 
decisions; 

I I  (G)  Compliance  with  the  

$^ministrative  requirements  of  44  CFR 
^^^  13  and  206; 

(H)  Compliance  with  the  audit 
1  \  quirements  of  44  CFR  part  14; 

(1)  Processing  requests  for  advances  of 
i|nds  and  reimbursement;  and 

(J)  Detennining  staffing  and  budgeting 
:  1  iquirements  necessary  for  proper 
management. 

(2)  The  Grantee  may  request  the  RD  to 
»vide  technical  assistance  in  the 
tparation  of  such  administrative  plan. 

(3)  In  accordance  with  the  Interim 
lie  published  March  21. 1989.  the 

rrantee  was  to  have  submitted  an 
administrative  plan  to  the  RD  for 
|B|pproval  by  September  18. 1989.  An 
approved  plan  must  be  on  file  with 
FEMA  before  grants  will  be  approved  in 
a  future  major  disaster.  Thereafter,  the 
Grantee  shall  submit  a  revised  plan  to 
the  RD  annually.  In  each  disaster  for 
which  Public  Assistance  is  included, 
dbe  RD  shall  request  the  Grantee  to 
]  irepare  any  amendments  required  to 

oeet  ciurent  policy  guidance. 

(4)  The  Grantee  shall  ensure  that  the 
i  pproved  administrative  plan  is 
incorporated  into  the  State  emergency 

>lan. 

(c)  Audit— {1)  Nonfederal  audit.  For 
grantees  or  subgrantees,  requirements 
or  nonfederal  audit  are  contained  in 
=EMA  regulations  at  44  CFR  part  14  or 
DMB  Circular  A-110  as  appropriate. 

(2)  Federal  audit.  In  accordance  with 
14  CFR  part  14,  appendix  A,  para.  10. 
'EMA  may  elect  to  conduct  a  Federal 
mdit  of  the  disaster  assistance  grant  or 
my  of  the  subgrants. 

55  PR  2304,  Jan.  23, 1990;  55  FR  5458,  Feb. 
15, 1990] 

NUJNGCOOE  1SOS-01-0 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

[CS  Docket  No.  96-83;  FCC  98-273] 

Preemption  of  Local  Zoning  Regulation 
of  Satellite  Eartli  Stations  and 
Restrictions  on  Over-the-AIr  Reception 
Devices:  Television  Broadcast.  Direct 
Broadcast  Satellits  and  Multichannel 
Multipoint  Distribution  Services 

AGENCY:  Federal  Communications 

Commission. 

ACnOW:  Final  rule. 

SUMMARY:  This  Second  Report  and 
Order  amends  the  Over-the-Air 
Reception  Devices  Rule,  which 
prohibits  governmental  and  non- 
governmental restrictions  that  impair  a 
viewer's  ability  to  receive  video 
programming  through  devices  designed 
for  over-the-air  reception  of  DBS,  MDS, 
or  television  broadcast  signals.  This 
Order  concludes  that  the  rule  will  be 
expanded  to  apply  to  antenna 
restrictions  on  rental  property  where  the 
viewer  has  exclusive  use  or  control. 
This  Order  also  concludes  that  antenna 
restrictions  that  apply  to  common  or 
restricted  access  areas  are  beyond  the 
scope  of  the  statutory  authority  for  this 
rule,  and  that  the  rule,  therefore,  cannot 
apply  to  antenna  restrictions  on 
common  or  restricted  access. 
EFFECTIVE  DATES:  January  22, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eloise  Gore  at  (202J  418-1066  or  via 
internet  at  egore@fcc.gov  or  Darryl 
Cooper  at  (202)  418-1039  or  via  internet 
at  dacooper@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Second 
Report  and  Order,  CS  Docket  No.  96-83, 
adopted  October  14. 1998  and  released 
November  20. 1998.  This  Order  is  in 
response  to  the  Further  Notice  of 
Proposed  Rulemaking  (CS  Docket  No. 
96-83.  FCC  96-328,  61  FR  46557).  The 
full  text  of  this  decision  is  available  for 
inspection  and  copying  diuing  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239).  1919  M  Street.  NW. 
Washington.  D.C.  20554.  or  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service  ("ITS"),  (202)  857-3800, 1231 
20th  Street,  NW,  Washington,  D.C. 
20036,  or  may  be  reviewed  via  internet 
at  http://www.fcc.gov/Bureaus/Cable/ 
WWW/csb.html.  For  copies  in 
alternative  formats,  such  as  braille, 
audio  cassette  or  large  print,  please 
contact  Sheila  Ray  at  ITS. 

Paperwork  Reduction  Act:  This 
Second  Report  and  Order  contains 


information  collection  requirements  for 
which  the  Commission  already  has 
clearance  from  the  Office  of 
Management  and  Budget  ("OMB").  The 
Commission  submitted  these 
information  collection  requirements  to 
OMB  for  clearance  under  OMB  control 
niunber  3060-0707  upon  the  Augiist  6. 
1996  release  of  the  Report  and  Order. 
OMB  subsequently  issued  its  clearance 
to  sponsor  these  requirements  by  means 
of  a  Notice  of  Action  dated  October  14, 
1996. 

OMB  Approval  Number:  3060-0707. 

Title:  Over-the-Air  Reception  Devices. 

SYNOPSIS  OF  ORDER  ON 
RECONStDERATION 

Introductory  Background 

1.  This  Second  Report  and  Order 
resolves  the  issues  regarding  Section 
207  of  the  Telecommimications  Act  of 
1996  ("1996  Act")  (Pub.  L.  No.  104-104. 
110  Stat.  114  (1996)),  on  which  the 
Commission  sought  further  comment  in 
its  Report  and  Order,  Memorandum 
Opinion  and  Order,  and  Further  Notice 
of  Proposed  Rulemaking  ("Report  and 
Order"  and  "Further  Notice").  Based  on 
the  Commission's  review  of  the 
comments  filed  in  response  to  the 
Fiuther  Notice,  the  Commission  adopts 
an  iamendment  to  Section  1.4000  of  the 
rules.  47  CFR  1.4000  ("Section  207 
rules"),  that  prohibits  restrictions  on 
over-the-air  reception  devices  covered 
by  Section  207  ("Section  207  reception 
devices")  on  rental  property  subject  to 
the  other  terms  and  conditions  of  the 
Section  207  rules.  Section  207  expressly 
covers  over-the-air  reception  devices 
used  to  receive  television  broadcast 
signals,  multichannel  multipoint 
distribution  service  ("MMDS"),  and 
direct  broadcast  satellite  services 
("DBS").  In  the  Report  and  Order,  the 
Commission  concluded  that  the  rules 
implementing  Section  207  should  cover: 
(1)  any  type  of  multipoint  distribution 
service,  including  not  only  MMDS  but 
also  instructional  television  fixed 
service  ("ITFS")  and  local  multipoint 
distribution  service  ("LMDS")  provided 
the  antenna  is  one  meter  or  less  in 
diameter  or  diagonal  measurement;  (2) 
mediiun-power  satelUte  services  using 
antennas  of  one  meter  or  less,  even 
though  such  services  may  not  be 
technically  defined  as  DBS  elsewhere  in 
the  Commission's  rules;  (3)  DBS 
antennas  that  are  one  meter  or  less  in 
diameter  or  over  one  meter  in  Alaska 
(smaller  DBS  antennas  do  not  work  in 
Alaska);  and  television  ("TVBS") 
antennas  without  size  limitation. 

2.  This  amendment  to  the  rules  serves 
two  federal  objectives  of  promoting 
competition  among  multichannel  video 
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providers  and  of  providing  viewers  with 
access  to  multiple  choices  for  video 
programming.  The  new  amendment 
strikes  a  balance  between  the  interests 
of  tenants,  who  desire  access  to  more 
video  prc^ramming  services,  and  the 
interests  of  landlords,  who  seek  to 
control  access  to  and  use  of  their 
property.  This  Second  Report  and  Order 
does  not  amend  the  rules  to  cover 
common  property  and  restricted  access 
property,  as  defined  below,  because 
Section  207  does  not  authorize  the 
Commission  to  do  so. 

3.  In  practice,  under  the  amendment 
to  the  rules,  renters  will  be  able,  subject 
to  the  terms  of  the  Section  207  rules,  to 
install  Section  207  reception  devices 
wherever  they  rent  space  outside  of  a 
building,  such  as  balconies,  balcony 
railings,  patios,  yards,  gardens  or  any 
other  similar  areas.  Moreover,  for 
renters  who  have  not  leased  outside 
rental  space  where  a  Section  207 
reception  device  could  be  installed,  the 
new  rules  permit  the  installation  of 
Section  207  devices  inside  rental  units 
and  anticipate  the  development  of 
future  technology  that  will  create 
devices  capable  of  receiving  video 
programming  signals  inside  buildings. 
One  such  device.  LMDS,  is  already 
capable  of  receiving  signals  inside 
buildings.  This  amendment  to  the  rules 
provides  video  programming 
alternatives  to  as  many  viewers  as 
possible  within  the  boundaries  of 
Section  207's  language. 

4.  Section  207  dirc^  the  Commission 
to  remove  restrictions  on  Section  207 
reception  devices: 

Within  180  days  after  the  date  of 
enactment  of  this  Act.  the  Cbmniission  shall, 
pursuant  to  section  303  of  the 
Communications  Act  of  1934,  promulgate 
regulations  to  prohibit  restrictions  that 
impair  a  viewer's  ability  to  receive  video 
programming  services  through  devices 
designed  for  over-the-air  reception  of 
television  broadcast  signals,  multichannel 
multipoint  distribution  service,  or  direct 
broadcast  satellite  services. 

5.  Among  other  things,  the  Report  and 
Order  adopted  rules  that  generally 
prohibit  both  govemmentel  and 
nongovernmental  restrictions  that 
impair  the  installation,  maintenance  or 
use  of  Section  207  reception  devices, 
unless  the  restriction  serves  a  legitimate 
safety  or  historic  preservation  objective 
in  a  non-discriminatory  maimer  that  is 
no  more  burdensome  than  necessary  to 
achieve  the  objective.  In  addition,  the 
Section  207  rules  adopted  in  the  Report 
and  Order  applied  only  to  property 
within  the  exclusive  use  or  control  of 
the  viewer  where  the  viewer  has  a  direct 
or  indirect  ownership  interest  in  the 
property. 


6.  In  the  Further  Notice,  the 
Commission  sought  comment  on  the 
question  of  whether  the  antenna 
restriction  preemption  rules  should  be 
extended  to  the  placement  of  antennas 
on  rental  and  other  property  not  within 
the  exclusive  use  or  control  of  a  person 
with  an  ownership  interest.  This 
includes,  for  instance,  the  question  of 
whether  Section  207  authorizes 
extending  the  Section  207  rules  to  (1) 
rental  housing  (e.g..  apartment  buildkigs 
and  single  family  dwellings)  where 
viewers  would  have  possession  and 
exclusive  use  of  the  leasehold  in  which 
Section  207  reception  equipment  would 
be  placed;  (2)  common  property — e.g., 
common  projjerty  within 
condominiums,  cooperatives,  rental 
complexes  or  manufactured  housing 
parks — ^where  viewers  may  have  access 
to.  bat  not  possession  of  and  exclusive 
rights  to  use  or  control,  the  areas  where 
Section  207  reception  equipment  would 
be  placed;  and  (3)  areas  of  a  building  to 
which  viewers  generally  do  not  have 
access  or  possession,  such  as  the 
rooftop,  on  which  Section  207  reception 
equipment  would  be  placed  ("restricted 
access"  property).  With  regard  to 
condominiums,  the  term  "common 
property"  herein  refers  to  the  common 
elements  in  which  the  condominium 
owner  owns  an  interest  with  other 
condominium  owners  but  over  which 
the  owner  does  not  exercise  exclusive 
use  or  control.  The  Section  207  rules 
already  cover  condominium  balconies, 
decks,  patios  and  similar  areas  over 
which  the  condominium  unit  owner 
exercises  exclusive  use  and  has  a  direct 
or  indirect  property  interest  even  if  he 
or  she  does  not  ovm  100%  of  that  area. 

7.  In  particular,  the  Further  Notice 
sought  comment  on  the  impact  of 
Lorettov.  TelePrompter  Manhattan 
CATVCorp..  458  U.S.  419  (1982)  and 
Bell  Atlantic  Telephone  Co.  v.  FCC.  24 
F.3d  1441  (D.C.  Cir.  1994)  on  any  such 
extensions  of  the  rules.  The  Further 
Notice  also  invited  commenters  to 
"address  technical  and/or  practical 
problems  or  any  other  considerations 
they  believe  the  Commission  should 
take  into  account  in  deciding  whether  to 
adopt  such  a  rule  and,  if  so,  the  form 
such  a  rule  should  take." 

8.  After  analyzing  the  statute  and  the 
comments  filed  in  response  to  the 
Further  Notice,  the  Commission 
concludes  that,  in  Section  207.  Congress 
did  not  direct  the  Commission  to 
impose  affirmative  duties  on  other 
parties  to  install  Section  207  devices  or 
to  grant  access  to  restricted  areas  to 
permit  the  installation  of  Section  207 
reception  devices,  and  in  particular. 
Congress  did  not  direct  the  Commission 
to  require  property  owners  to  subject 


property  to  a  Fifth  Amendment  taking. 
In  addition.  Congress  gave  the 
Commission  the  discretion  to  devise 
rules  that  would  not  create  serious 
practical  problems  in  their 
implementation.  Section  207  obliges  the 
Commission  to  prohibit  restrictions  on 
viewers  who  wish  to  install,  maintain  or 
use  a  Section  207  reception  device 
within  their  leasehold  because  this  does 
not  impose  an  affirmative  duty  on 
property  owners,  is  not  a  taking  of 
private  property,  and  does  not  present 
serious  practical  problems. 

9.  To  effect  the  above  changes.  47  CFR 
1.4000  of  the  rules  is  emended  as 
follows  (new  language  underlined): 

(a)  Any  restriction,  including  but  not 
limited  to  any  state  or  local  law  or  regulation, 
including  zoning,  land-use,  or  building 
regulations,  or  any  private  covenant,  contract 
provision,  lease  provision,  homeowners' 
association  rule  or  similar  restriction,  on 
property  within  the  exclusive  use  or  control 
of  the  antenna  user  where  the  user  has  a 
direct  or  indirect  ownership  or  leasehold 
interest  in  the  property  that  impairs  the 
installation,  maintenance,  or  use  of:  *  *  * 

10.  We  also  revise  the  rule  to  provide 
the  new  Commission  street  address  for 
purposes  of  filing  petitions  for  waiver  or 
declaratory  ruling: 

(g)  All  allegations  of  feet  contained  in 
petitions  and  related  pleadings  before  the 
Commission  must  be  supported  by  affidavit 
of  a  person  or  persons  with  actual  knowledge 
thereof.  An  original  and  two  copies  of  all 
petitions  and  pleadings  should  be  addressed 
to  the  Office  of  the  Secretary,  Federal 
Communications  Commission,  445  12th  St. 
S.W.,  Washington,  D.C.  20554,  Attention: 
Cable  Services  Bureau.  Copies  of  the 
petitions  and  related  pleadings  will  be 
available  for  public  inspection  in  the  Cable 
Reference  Room  in  Washington,  D.C.  Copies 
will  be  available  for  purchase  from  the 
Commission's  contract  copy  center,  and 
Commission  decisions  will  be  available  on 
the  Internet 

11.  In  light  of  the  decision  to  allow  a 
tenant  to  install  a  Section  207  device 
within  a  leasehold  without  the 
landlord's  permission,  47  CFR  1.4000  is 
further  amended  to  delete  paragraph  (h) 
which  required  that  the  landlord 
consent  to  such  an  installation.  The 
tenant's  installation  is  subject  to  the 
terms  of  the  Section  207  rules. 

Application  of  the  Section  207  Rules  to 
Rental  Property 

Scope  of  Section  207 

12.  The  starting  point  of  the  analysis 
is  the  statute.  If  Congress  has  directly 
spoken  to  the  precise  question  at  issue 
"that  is  the  end  of  the  matter,"  and  the 
Commission  must  give  "effect  to  the 
unambiguously  expressed  intent  of 
Congress."  (See  Chevron.  U.S.A.,  Inc.  v. 
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NMX:.  467  U.S.  837,  842-43  (1984).)  If, 
however,  Congress  has  not  spoken  to  the 
pii^ise  question  at  hand — i.e.,  if  "the 
stMute  is  silent  or  ambiguous  with 
rejstoect  to  the  specific  issue" — the 
Otnmission  may  exercise  its  reasonable 
.discretion  in  construing  the  statute. 

13.  As  an  initial  matter,  we  agree  with 
th6se  commenters  that  argue  that 
Section  207  applies  on  its  face  to  all 
v(ewers,  and  that  the  Commission 
should  not  create  different  classes  of 
"viewers"  depending  upon  their  status 
a^  [property  owners.  For  instance,  if  a 
local  government  imposed  a  zoning 
reitriction  that  prohibited  a  landlord 
i^m  installing  a  master  antenna  system 
wj  his  tenants  to  receive  over-the-air 
bt'dadcast  signals,  such  a  restriction 
would  be  preempted,  notwithstanding 
the  fact  that  the  viewers  in  that  situation 
!  renters. 

14.  Section  207  expressly  directs  the 
smmission  only  to  "prohibit 
restrictions"  that  impair  a  viewer's 
iility  to  receive  covered  video 

gramming;  Section  207  does  not 
__at  the  Commission  the  authority  to 
nuire  property  owners  or  third  parties 
[take  affirmative  steps  to  enable  a 
Bwer  to  receive  such  video 
_nming.  Accordingly,  the 
commission  may  prohibit  restrictions 
that  a  property  owner  or  third  party  may 
impose  upon  a  viewer  (e.g.,  local  zoning 
ordinances  or  community  association 
itiiles),  but  may  not  impose  affirmative 
requirements  on  a  property  owner  or  a 

E  party,  such  as  a  duty  to  install 
on  207  reception  devices  for  a 
er  or  give  a  viewer  or  video 
provider  possession  of  restricted  acce- 
areas  or  common  areas  for  an 
installation.  ("Community  associations" 
includes  homeowners"  associations, 
iownhome  or  townhouse  associations, 
Cpndominiimi  associations,  cooperative 
;  I  ssociations,  planned  unit  development 
I  ssociations  and  similar  associations 
1  ad  entities.)  This  distinction  between 
wohibiting  restrictions  and  imposing 
ffirmative  duties  is  consistent  with 
lection  207's  legislative  history,  which 
Jates  that  "(ejxisting  regulations, 
hcluding  but  not  limited  to,  zoning 
1  iws,  ordinances,  restrictive  covenants 
c  r  homeowners'  association  rules,  shall 
:  e  unenforceable  to  the  extent  contrary 
t  J  this  section." 

15.  Removing  a  restriction  on 
i  (istalling  an  antenna  within  a  leasehold 
c  oes  not  impose  a  duty  on  the  landlord 
1 3  relinquish  property  because  the 
1  uidlord  has  already  voluntarily 
1  elinquished  possession  of  the  leasehold 
1  y  virtue  of  the  lease;  therefore,  the 
;  jnguage  of  Section  207  permits  the 
I  k)mmission  to  prohibit  lease  and  other 
:  estrictions  on  a  viewer's  installation. 


maintenance  or  use  of  a  Section  207 
device  within  a  leasehold  subject  to  the 
terms  and  conditions  of  the  Section  207 
rules. 


Constitutional  Considerations 

16.  Under  Bell  Atlantic,  where  an 
agency  authorizes  "an  identifiable  class 
of  cases  in  which  the  application  of  a 
statute  will  necessarily  constitute  a 
taking,"  its  authority  is  construed 
narrowly  to  defeat  such  an 
interpretation  unless  the  statute  grants 
express  or  implied  authority  to  the 
agency  to  effect  the  taking.  According  to 
the  Bell  Atlantic  court,  impUed 
authority  may  be  found  only  where 
"  'the  grjuit  [of  authorityl  itself  would  be 
defeated  xmless  (takings)  power  were 
implied.' "  Section  207  does  not 
expressly  authorize  the  Commission  to 
permit  the  taking  of  private  property, 
and  we  do  not  believe  that  it  is 
necessary  to  authorize  a  taking  of 
private  property  in  order  to  comply  with 
Congress'  direction  that  we  prohibit 
restrictions  that  impair  a  viewer's  ability 
to  exercise  his  or  her  rights  under 
Section  207.  The  "takings"  clause  of  the 
Fifth  Amendment  provides:  "lN]or  shall 
private  property  be  taken  for  pubfic  use, 
without  just  compensation."  In  general, 
there  are  two  types  of  Fifth  Amendment 
takings:  "per  se"  takings  and 
"regulatory"  takings.  [See  generally  Yee 
V.  City  of  Escondido.  503  U.S.  519,  522- 
23  (1992).)  Where  the  government 
authorizes  the  permanent  physical 
occupation  of  property  it  constitutes  a 
per  se  taking.  Under  Loretto.  a 
permanent  physical  occupation  of 
property  is  a  taking  without  regard  to 
the  public  interest  that  it  may  serve,  the 
size  of  the  occupation,  or  the  economic 
impact  on  the  property  owner. 

17.  Where  the  government  does  not 
authorize  a  physical  occupation  of 
property  but  merely  regulates  its  use,  a 
court  will  examine  the  following  factors 
identified  in  Penn  Central 
Transportation  Co.  v.  City  of  New  York, 
438  U.S.  104, 124  (1978)  to  determine 
whether  a  regulatory  taking  has 
occurred:  (1)  the  character  of  the 
governmental  action;  (2)  its  economic 
impact;  ^d  (3)  its  interference  with 
reasonable  investment-backed 
expectations.  Moreover,  where  the 
private  property  owner  voluntarily 
agrees  to  the  possession  of  its  property 
by  another,  the  government  can  regulate 
the  terms  and  conditions  of  that 
possession  without  effecting  a  per  se 
taking.  In  FCC  v.  Florida  Power  Corp., 
480  U.S.  245,  252  (1987),  the  utility 
company  voluntarily  agreed  to  the 
physical  occupation  of  its  poles  by  a 
cable  operator's  wires  at  certain  lease 
rates;  the  utility  claimed  that  a 


subsequent  rate  reduction  ordered  by 
the  Commission  for  the  occupation  of  its 
poles  constituted  a  per  se  taking  under 
Loretto.  Rather,  such  regulations  are 
analyzed  under  the  Penn  Central 
multifactor  inquiry.  As  the  Florida 
Power  Court  stated: 

Hit  is  the  invitation,  not  the  rent,  that 
makes  the  difference.  The  line  which 
separates  these  cases  from  Loretto  is  the 
unambiguous  distinction  between  a 
commercial  lessee  and  an  interloper  with  a 
government  license. 

18.  Applying  the  above  fi-amework  to 
the  property  at  issue  here,  we  agree  with 
DIRECTV  that  a  per  se  takings  analysis 
would  not  apply  to  an  expansion  of  the 
Section  207  rules  to  a  leasehold  where 
a  landlord  has  invited  a  tenant  to 
physically  occupy  and  possess  the 
property.  In  Loretto,  the  Court  identified 
three  rights  "to  possess,  use.  and 
dispose  oV  property  that  are  destroyed 
by  an  uninvited  permanent  physical 
occupation  of  the  property.  However,  by 
leasing  his  or  her  property  to  a  tenant, 
the  property  owner  voluntarily 
relinquishes  the  rights  to  possess  and  ■ 
use  the  property  and  retains  the  right  to 
dispose  of  the  property.  First,  within  his 
or  her  leasehold  a  tenant  is  an  invitee 
with  a  possessory  estate  interest  in  the 
property,  not  "an  interloper  with  a 
government  license."  Second,  to  a  large 
extent,  the  property  owner  reUnquishes 
its  right  to  control  the  use  of  its  property 
when  it  leases  the  property.  For 
example,  tenants  have  the  right  to 
"make  changes  in  the  physical 
condition  of  the  leased  property  which 
are  reasonably  necessary  in  order  for  the 
tenant  to  use  the  leased  property  in  a 
maimer  that  is  reasonable  under  all 
circumstances."  Third,  the  property 
owner  may  retain  the  right  to  sell  the 
property  even  if  the  property  is  leased. 
Thus,  none  of  the  property  rights  that 
Loretto  held  were  "effectively 
destroyed"  by  a  permanent  physical 
occupation  of  property  would  be 
compromised  by  expanding  the  Section 
207  rules  to  leased  property,  because  the 
landlord  voluntarily  relinquishes  two  of 
those  rights  (possessing  and  using)  and 
is  free  to  retain  the  third  right  (disposing 
of  the  property)  when  entering  into  a 
lease.  In  contrast,  in  Loretto.  the 
physical  possession  was  on  the  building 
roof,  possession  of  which  was  not  leased 
to  anyone  but  was  retained  by  the 
property  owner,  Ms.  Loretto. 

19.  Accordingly,  it  does  not  constitute 
a  per  se  taking  to  prohibit  lease 
restrictions  that  would  impair  a  tenant  s 
ability  to  install,  maintain  or  use  a 
Section  207  reception  device  within  the 
leasehold.  Indeed,  prohibiting 
restrictions  on  the  installation  of  a 
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satellite  dish  or  other  Section  207 
device  is  not  distinguishable  in  a 
constitutional  sense  from  prohibiting 
restrictions  on  the  installation  of  "rabbit 
ears" — a  Section  207  reception  device — 
on  the  top  of  a  television  set.  The 
Loretto  Court  recognized  that  its  per  se 
rule  would  not  apply  to  regulations 
aniecting  a  landloid-tenant  relationship 
that  did  not  require  the  occupation  of 
the  landlord's  property  by  a  third  party: 
the  Court  acknowledged  that  such 
regulations  would  be  analyzed  under 
the  Penn  Central  regulatory  takings 
standard. 

20.  Contrary  to  the  argiunent  set  forth 
in  the  dissent,  the  Umits  of  the  per  se 
takings  doctrine  described  in  Florida 
Power  are  clearly  applicable  here.  Under 
that  doctrine,  any  permanent,  physical 
occupation  of  property,  no  matter  how 
small,  constitutes  a  per  se  taking.  But 
the  right  to  assert  a  per  se  taking  is 
easily  lost:  once  a  property  owner 
voluntarily  consents  to  the  physical 
occupation  of  its  property  by  a  third 
party,  any  government  regulation 
afliecting  the  terms  and  conditions  of 
that  occupation  is  no  longer  subject  to 
the  bright-line  per  se  test,  but  must  be 
analyzed  under  the  multi-factor  inquiry 
reserved  for  nonpossessory  government 
activity.  In  Florida  Power,  for  instance, 
the  utility  company  was  not  required  to 
lease  pole  space  to  cable  operators,  but 
once  it  volimtarily  did  so,  the 
government  could  regulate  the  terms 
and  conditions  of  that  physical 
occupation  (i.e.,  the  rates  that  the  utiUty 
company  could  charge  for  the  pole 
space)  without  effecting  a  per  se  taking. 

21.  The  dissent  attempts  to  muddy 
this  clear  dichotomy  by  arguing  that  a 
landlord  retains  the  right  to  assert  a  per 
se  taking  claim  whenever  the 
govwnment  modifies  the  terms  and 
conditions  set  forth  in  its  lease.  But  this 
is  the  very  argument  that  the  Supreme 
Court  squarely  rejected  in  Florida 
Power,  where  it  was  argued  that  the 
utility  company's  consent  to  occupation 
of  its  pole  space  was  based  on  the 
payment  of  a  certain  lease  rate.  Whether 
the  terms  and  conditions  of  occupation 
relate  to  a  lease  rate  (as  in  Florida 
Powei)  or  to  the  ability  to  place  a 
Section  207  reception  device  within  the 
leasehold  (as  here),  once  a  property 
owner  voluntarily  consents  to  the 
occupation  of  its  property  it  can  no 
longer  claim  a  per  se  taking  if 
government  action  merely  affects  the 
terms  and  conditions  of  that  occupation. 
In  other  words,  the  per  se  takings 
doctrine  protects  a  property  owner's 
right  to  exclude  all  others  from  its 
property,  but  it  does  not  protect  a 
property  owner's  desire  to  impose 


conditions  on  the  use  of  property  that  it 
has  volimtarily  invited  others  to  occupy. 

22.  The  dissent  again  confuses  this 
crucial  distinction  by  asserting  that  if 
the  terms  of  a  lease  help  explain  why 
we  are  not  giving  tenants  the  right  to 
place  reception  equipment  on  common 
and  restricted  access  property,  the  lease 
should  likewise  inform  our  analysis 
within  the  leasehold  itself.  For  takings 
purposes,  the  lease  is  relevant  in 
defining  the  physical  area  of  consensual 
occupation  (e.g.,  the  apartment  but  not 
the  roof  or  exterior  walls).  Outside  of 
such  areas  of  consensual  occupation, 
the  property  owner  may  retain  its  per  se 
right  to  prohibit  permanent  occupation 
by  third  parties.  Within  the  area  of 
consensual  occupation,  however,  the 
terms  of  the  lease  are  no  longer  relevant 
to  a  per  se  analysis.  As  the  Florida 
Power  Court  put  it,  it  is  "the  invitation 
[i.e.  whether  the  occupation  is 
voluntary],  not  the  rent  [i.e.,  the  terms 
and  conditions  of  that  voluntary 
occupation],  that  makes  the  difference." 

23.  Given  the  conclusion  that  this 
expansion  of  the  Section  207  rules  does 
not  constitute  a  per  se  taking,  we 
therefore  turn  to  whether  such  an 
expansion  of  Section  207  rights  would 
constitute  a  regulatory  taking  under  the 
Penn  Central  factors:  the  character  of  the 
governmental  action,  its  economic 
impact,  and  its  interference  with 
reasonable  investment-backed 
expectations.  Because  the  expansion  of 
the  Section  207  rules  to  leased  property 
would  not  create  an  identifiable  class  of 
per  se  takings.  Bell  Atlantic's  narrowing 
construction  of  the  statutory  authority 
does  not  apply  to  this  situation.  First, 
Section  207  promotes  the  substantial 
governmental  interests  of  choice  and 
competition  in  the  video  programming 
marketplace.  See  Turner  Broadcasting 
System.  Inc.  v.  FCC.  117  S.Ct.  1174, 
1181  (1997)  (reaffirming  important 
governmental  interest  in  promoting  fiair 
competition  in  the  market  for  television 
programming).  The  specific 
governmental  action  that  we  take 
today — the  expansion  of  the  rules  to 
leased  property — will  bring  that  choice 
and  competition  to  an  additional 
segment  of  the  population.  Further,  the 
expansion  of  the  rules  will  promote  the 
important  governmental  interest  in 
enhancing  viewers'  access  to  "social, 
pohtical,  esthetic,  moral  and  other 
ideas."  The  Supreme  Court  has 
"identified  a  *  *  •  'governmental 
purpose  of  the  highest  order'  in 
ensuring  public  access  to  'a  multiplicity 
of  information  sources.' " 

24.  Second,  there  is  no  evidence  in 
the  record  that  the  economic  impact  on 
property  owners  will  be  significant. 
Generally,  the  amoimt  of  money  that 


property  owners  may  derive  fit)m 
restricting  the  video  progranuning 
options  of  their  residents  is  minimal  in 
relation  to  their  other  income.  Indeed, 
some  commenters  argue  that  a  rule 
prohibiting  restrictions  on  antenna 
usage  enhances  the  value  of  the 
homeowner's  property  to  prospective 
purchasers  who  want  access  to  video 
programming  services  competitive  with 
cable.  Given  property  owners'  ability  to 
continue  to  use  their  property  to 
generate  rental  income,  extension  of  the 
Section  207  rules  to  restrictions  on 
tenants'  use  of  their  leasehold  would 
not  deprive  property  owners  of  "all 
economically  beneficial  or  productive 
use"  of  their  property.  Third,  there  is  no 
evidence  in  the  record  that  the 
expansion  of  the  rules  will  interfere 
with  reasonable  investment-backed 
expectations. 

25.  Moreover,  the  government  has 
broad  power  to  regulate  interests  in  land 

.  that  interfere  with  vahd  federal 
objectives.  In  Seniors  Civil  Liberties 
Ass'n  V.  Kemp.  761  F.  Supp.  1528  (M.D. 
Fla.  1991),  afrd,  965  F.2d  1030  (11th 
Cir.  1992),  the  coiul  found  no  taking  in 
an  implementation  of  the  Fair  Housing 
Amendments  Act  ("FHAA")  that 
declared  imlawful  age-based  restrictive 
covenants,  thereby  abrogating  the 
homeowners'  association's  rules 
requiring  that  at  least  one  resident  of 
each  home  be  at  least  55  yeara  of  age 
and  forbidding  permanent  residence  to 
children  imder  the  age  of  16.  The  court 
found  that  the  FHAA  provisions 
nulUfying  the  restrictive  covenants 
constituted  a  "public  program  adjusting 
the  benefits  and  burdens  of  economic 
life  to  promote  the  common  good,"  and 
not  a  taking  subject  to  compensation. 

26.  Finally,  with  regard  to  the 
argument  of  some  commenters  that  this 
rule  will  impair  exclusive  contracts 
between  MDU  owners  and  cable 
companies,  even  assuming  that  this 
were  the  case,  as  we  stated  in  the  Report 
and  Order  with  regard  to  homeowners' 
associations,  condominium 
associations,  and  cooperative 
associations.  Congress  can  change 
contractual  relationships  between 
private  parties  through  the  exercise  of 
its  constitutional  powers,  including  the 
Commerce  Clause  (U.S.  CONST,  art.  I, 

§  8,  cl.  3).  In  Connolly  V.  Pension  Benefit 
Guaranty  Coq}..  475  U.S.  211  (1986).  the 
Court  stated: 

Contracts,  however  express,  cannot  fetter 
the  constitutional  authority  of  Congress. 
Contracts  may  create  righU  in  property,  but 
when  contracts  deal  with  a  subject  matter 
which  lies  within  the  control  of  Congress, 
they  have  a  congenital  infirmity.  Parties 
cannot  remove  their  transactions  from  the 
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reach  of  dominant  constitutional  power  by 
making  contracts  about  them. 

I  if  a  regulatory  statute  is  otherwise  within 
thf  powers  of  Congress,  therefore,  its 
application  may  not  be  defeated  by  private 
contractual  provisions.  For  the  same  reason, 
tke  fact  that  legislation  disregards  or  destroys 
existing  contractual  rights,  does  not  always 
sform  the  regulation  into  an  illegal 


7.  Accordingly,  we  conclude  that 
erpreting  Section  207  to  reach  rental 
perty,  i.e.  property  within  a 
sehold  over  which  a  tenant  has 
piissession,  does  not  constitute  an 
iii^pennissible  taking  of  private 
p<operty.  This  rule  will  prohibit  lease  or 
omer  restrictions  (subject  to  the  other 
^^visions  of  47  CFR  1.4000,  including 
the  safety  and  historic  preservation 
exceptions)  on  leased  property  imder 
t|^  exclusive  use  or  control  of  the 
Viewer.  Typically,  for  apartments,  this 
atw  ruling  will  include  balconies, 
btlcony  railings,  and  terraces;  for  rented 
^  agle  family  homes  or  manufactured 
1 II  )mes  which  sit  on  rented  property,  it 
will  typically  include  patios,  yards  or 
gardens  within  the  leasehold.  Generally, 
me  lease  of  a  house  includes  the  land 
on  which  the  house  is  situated  and  the 
^iinounding  real  estate  necessarily 
cident  to  its  use  as  a  home.  This 
nclusion  is  similar  to  the  current 
iplication  of  the  Section  207  rules  to 
:i  >ndominiums,  cooperatives  and 
lanufactured  homes.  In  addition,  while 
strictions  on  placement  of  antennas  on 
anufacttired  homes  are  already 
:i  )vered  by  the  current  rules,  this  new 
le  expands  protection  of  the  Section 
)7  rules  to  the  leased  property  on 
hich  the  manufactured  home  sits. 

28.  Because  the  record  does  not 
>ntain  evidence  that  a  university  has 
e  same  relationship  to  a  dormitory 

ident  as  a  landlord  to  a  tenant,  that 
dormitory  room  is  a  leasehold,  that 
mdlord-tenant  law  appUes  equally  to 
rmitories,  or  that  the  practical 
blems  associated  with  extending  the 
les  to  leaseholds  can  be  similarly 
t^olved  with  respect  to  dormitories,  the 
Section  207  rules  will  not  apply  to 
doUege  donnitories  at  this  time.  Where, 
]owever,  the  relationship  between  a 
u  niversity  and  a  viewer  bears  sufficient 
]  (tributes  of  a  commercial  landlord- 
ti  snant  relationship  (e.g.,  where  a 
L  niversity  leases  a  single  family  home  to 
3  faculty  member),  the  Section  207  rules 
\t  rill  apply.  In  addition,  in  response  to 
c  ommenters  who  requested  an 
e  xception  to  the  rule  for  commercial 
issees,  note  that  Section  207  does  not 
[  rovide  an  exception  for  commercial 
( roperties. 

29.  While  some  commenters  have 
ijsquested  that  the  Commission  preempt 


exclusive  contracts  between  building 
owners  and  cable  companies,  this  issue 
will  be  addressed  in  In  re 
Telecommunications  Services  Inside 
Wiring,  CS  Docket  No.  95-184. 
Exclusive  contracts  are  already 
unenforceable  to  the  extent  that  they 
impermissibly  impair  a  viewer's  rights 
under  the  ctirrently  effective  Section 
207  rules,  and  will  be  further 
tmenforceable  to  the  extent  that  they 
impermissibly  impair  a  viewer's  Section 
207  rights  upon  the  effective  date  of  the 
revised  rules  adopted  herein. 

Practical  Considerations 

30.  The  practical  concerns  with 
respect  to  installation  within  the 
leasehold  can  be  resolved  under  the 
ciurent  Section  207  rules,  which  permit 
the  enforcement  of  restrictions  that 
address  legitimate  safety  objectives.  In 
addition,  imlike  common  areas,  the 
leasehold  (e.g.,  an  apartment  including 
a  balcony  or  terrace)  generally  is  under 
the  exclusive  use  or  control  of  one  party 
(i.e.,  the  lessee),  thus  enabling  that  party 
to  address  liability  concerns.  Moreover, 
state  landlord-tenant  law  can  address 
liability  issues  that  may  arise  from 
incidents  arising  on  leased  property. 

31.  The  cturent  rules  resolve  concerns 
regarding  damage  to  the  building  caused 
by  installation.  The  rules  prohibit 
restrictions  that  unreasonably  delay  or 
prevent  installation.  A  restriction 
barring  deunage  to  the  structure  of  the 
leasehold  (e.g.,  the  balcony  to  an 
apartment  or  the  roof  of  a  rented  house) 
is  likely  to  be  a  reasonable  restriction  on 
installation  under  47  CFR  1.4000(a). 
Thus,  for  example,  tenants  could  be 
prohibited  bom  drilling  holes  through 
the  exterior  walls  of  their  apartments.  In 
addition,  tenants  could  be  prohibited 
from  piercing  the  roof  of  a  rented  house 
in  any  manner  given  the  risk  of  serious 
damage,  and  there  are  methods  of 
installing  a  Section  207  device  on  a  roof 
that  do  not  require  piercing;  e.g, 
seciuing  it  to  a  chimney  or  using  ballast 
as  a  non-penetrating  roof  moimt.  On  the 
other  hand,  it  would  likely  not  be  a 
reasonable  restriction  to  prohibit  an 
installation  that  merely  caused  ordinary 
wear  and  tear  (e.g.,  marks,  scratches, 
and  minor  damage  to  carpets,  walls  and 
draperies)  to  the  leasehold.  We  also  note 
that  the  Order  on  Reconsideration 
clarifies  that  a  landlord  or  community 
association  may  restrict  installation  of 
individual  antennas  based  on  the 
availabiUty  of  a  central  or  common 
antenna,  provided  the  restriction  does 
not  impose  unreasonable  delay, 
unreasonable  expense,  or  preclude 
reception  of  an  acceptable  quality 
signal,  including  the  particular 


progranuning  service  chosen  by  the 
viewer. 

Application  of  the  Section  207  Rules  to 
Common  and  Restricted  Access  Areas 

Scope  of  Section  207 

32.  Section  207  does  not  authorize  the 
Commission  to  permit  a  viewer  to 
install  a  Section  207  device  on  common 
or  restricted  access  property  over  the 
property  owner's  objection  or  to  require 
a  landlord  to  provide  video 
programming  reception  equipment  to 
tenants.  As  discussed.  Section  207 
authorizes  the  Commission  to  remove 
restrictions;  Section  207  does  not 
authorize  the  Conunission  to  impose 
independent  affirmative  obligations  on  a 
property  owner  or  a  third  party  to 
enable  the  viewer  to  use  a  Section  207 
device.  Interpreting  Section  207  to  grant 
viewers  a  right  of  access  to  possess 
common  or  restricted  access  property 
for  the  installation  of  the  viewer's 
Section  207  device  would  impose  on  the 
landlord  or  commiuiity  association  a 
duty  to  relinquish  possession  of 
property.  Just  as  the  plain  language  of 
the  statute  does  not  require  a  property 
owner  to  permit  his  or  her  neighbor  to 
install  a  Section  207  reception  device  on 
the  owner's  property  (e.g.,  if  the 
neighbor  were  unable  to  receive  an 
acceptable  signal  on  his  or  her  own 
property),  we  do  not  believe  the  statute 
requires  a  landlord  or  community 
association  to  relinquish  possession  of 
common  or  restricted  access  property. 
There  is  no  distinction  in  this  regard 
between  a  neighbor's  property  and  a 
landlord's  property  that  the  landlord 
has  not  leased  to  a  tenant:  both 
situations  would  impose  affirmative 
duties  not  intended  by  the  statute. 

33.  Likewise,  we  disagree  with 
commenters  that  the  Commission  can 
require  landlords  to  provide  video 
programming  reception  equipment  to 
their  residents.  Requiring  property 
owners  to  purchase  and  install 
reception  equipment  for  their  residents' 
benefit  does  not  remove  a  restriction, 
but  rather  imposes  an  affirmative  duty 
which  is  outside  the  mandate  of  Section 
207.  Therefore,  imder  the  language  of 
Section  207,  the  Commission  caimot 
extend  the  Section  207  rules  to  reach 
common  and  restricted  access  property. 

Constitutional  Considerations 

34.  As  discussed  above,  Section  207 
does  not  expressly  authorize  the 
Commission  to  permit  a  taking  in  order 
to  enable  a  viewer  to  install  Section  207 
reception  devices.  In  the  context  of 
common  and  restricted  access  property, 
we  do  not  believe  that  the  .<}tatutory 
directive  to  prohibit  restrictions  implies 
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a  takings  authority  given  that  a  taking 
requires  the  Commission  to  impose 
affirmative  duties  on  third  parties 
which,  as  discussed  above,  is  not 
contemplated  by  Section  207. 

35.  The  commenters  raise  serious 
concerns  that  the  extension  of  the 
Section  207  rules  to  common  and 
restricted  access  property  would 
constitute  a  taking  and  assert  that  the 
Commission  should  interpret  the  statute 
so  as  to  avoid  constitutional  issues. 
While  by  virtue  of  a  lease  a  landlord 
invites  a  tenant  to  take  possession  of 
property  within  the  leasehold,  the 
landlord  does  not  invite  the  tenant  to 
take  possession  of  common  and 
restricted  access  property.  If  the 
Commission  were  to  extend  the  Section 
207  rules  to  permit  a  tenant  to  have 
exclusive  possession  of  a  portion  of  the 
common  or  restricted  access  projierty 
where  a  leqse  has  not  invited  a  tenant 
to  do  so,  the  tenant  would  possess  that 
property  as  an  "interloper  with  a 
government  license"  thereby  presenting 
facts  analogous  to  those  presented  in 
Loretto.  Similarly  in  a  conuniuiity 
association,  home  and  unit  owners  are 
not  invited  to  possess  restricted  access 
areas,  such  as  the  roof  or  exterior  walls, 
and  are  not  granted  exclusive  or 
permanent  possession  of  common  areas. 

36.  Under  these  circumstances,  we 
agree  with  those  commenters  that  argue 
that  the  permanent  physical  occupation 
found  to  constitute  a  per  se  taking  in 
Loretto  appears  comparable  to  the 
physical  occupation  of  the  common  and 
restricted  access  areas  at  issue  here.  In 
Loretto.  the  physical  occupation  of  the 
landlord's  property  consisted  of  the 
direct  attachment  of  cable  television 
equipment  to  the  landlord's  property, 
occupying  the  space  immediately  above 
and  upon  the  roof  and  along  the 
building's  exterior.  Likewise,  the 
physical  occupation  here  would  involve 
the  direct  attachment  of  video  reception 
devices  to  common  areas  such  as 
hallways  or  recreation  areas,  or  to 
restricted  areas  such  as  building 
rooftops. 

37.  Loretto  is  not  distinguishable  on 
the  grounds  asserted  by  the 
commoiters.  First,  we  disagree  that  the 
potential  occupation  in  this  instance 
would  be  temporary,  not  permanent.  In 
Loretto.  the  Court  fioimd  that  the  cable 
operator's  occupation  was  "permanent" 
because  so  long  as  the  property 
remained  residential  and  a  cable 
company  wished  to  retain  the 
installation,  the  landlord  must  permit  it. 
The  occupatim  here  would  be  similarly 
"permanent"  because  so  long  as  an 
individual  viewer  wished  to  receive  one 
of  the  services  covered  by  Section  207, 
the  property  owner  woidd  be  forced  to 


accept  the  installation  of  the  necessary 
reception  devices. 

38.  Second,  we  are  not  persuaded  by 
those  who  contend  that  as  long  as  the 
entitlement  under  Section  207  belongs 
to  the  tenant  and  not  to  a  "stranger," 
Loretto  does  not  apply.  In  advancing 
this  argument,  conunenters  rely 
primarily  upon  the  following  statement 
in  footnote  19  in  Loretto: 

If  [the  New  Yoik  statute]  required 
landlords  to  provide  cable  installation  if  a 
tenant  so  desires,  the  statute  might  present  a 
different  question  from  the  question  before 
us,  since  the  landlord  would  own  the 
installation.  Ownership  would  give  the 
landlord  rights  to  the  placement,  manner, 
use,  and  possibly  the  disposition  of  the 
installation. 

39.  This  argmnent  overlooks  a  critical 
aspect  of  footnote  19:  that  ownership  of 
the  property  (i.e.,  the  hypothetically 
required  cable  equipment)  must  rest 
with  the  landlord.  So  long  as  a  tenant 
owns  the  reception  device  placed  in  a 
common  or  restricted  access  area,  and 
the  terms  of  the  tenant's  lease,  the 
community  association's  bylaws,  or 
other  agreement  do  not  give  the  tenant 
the  right  to  exclusively  possess  any 
portion  of  this  property,  the  landlord's 
or  association's  property  would  be 
subjected  to  an  uninvited  permanent 
phjrsical  occupation.  As  the  Loretto 
Court  stated:  "[TJhe  power  to  exclude 
has  traditionally  been  considered  one  of 
the  most  treasured  strands  in  an  owner's 
bundle  of  property  rights."  This  type  of 
"required  acquiescence  is  at  the  heart  of 
the  concept  of  occupation."  Even  giving 
the  property  owner  control  over  the 
installation  and  maintenance  of  the 
equipment,  the  property  owner  would 
still  lose  the  ri^t  to  possess  that  space 
for  its  benefit  or  the  benefit  of  its  other 
residents,  and  would  lose  the  ability  to 
exclude  others  &t>m  that  space.  In 
contrast,  where  the  viewer  has  exclusive 
use  of  the  property  or  it  is  within  the 
viewer's  leasehold,  the  conmnmity 
association  or  landlord  is  already 
excluded  from  the  space  and  does  not 
have  the  right  to  possess  or  use  it. 

40.  Tluu,  because  there  is  a  strong 
argument  that  modifying  the  Section 
207  rules  to  cover  ccunmon  and 
prohibited  access  property  would  create 
an  identifiable  class  of  per  se  takings, 
and  there  is  no  compensation 
mechanism  authorized  by  the  statute, 
the  Commission  concludes  that  Section 
207  does  not  authorize  us  to  make  such 
a  modification. 

41.  Nor  is  Florida  Power  <m  point  In 
Florida  Power,  the  Court  nKmiirnifi  the 
utility  ctnnpany  had  vdimtarily  agreed 
to  the  cable  company's  physical 
occupation;  thus,  the  Court  found  that 
the  Commissian's  subsequent  rate 


regulation  did  not  effect  a  per  se  taking 
but  merely  regulated  the  terms  and 
conditions  of  the  agreed-upon 
occupation.  Here,  the  agreed-upon 
scope  of  the  physical  possession  is  set 
forth  in  the  lease  or  other  controlling 
document;  individual  residents 
generally  do  not  have  the  rij^t  to 
possess  and  use  the  common  areas  for 
their  exclusive  benefiit  over  the  property 
owner's  objection.  While  the  tenant  may 
have  been  invited  to  use  the  common 
property  for  certain  purposes  (e.g.. 
ingress,  egress,  use  of  the  exercise 
room),  these  rights  are  volimtary  and 
temporary;  the  proposal  here,  by 
contrast,  woidd  be  involuntary  and — so 
long  as  the  tenant  wished  to  keep  his  or 
her  property  in  the  common  areas — 
permanent.  In  any  event,  there  can  be 
no  argument  that  the  resident  has  been 
invited  in  any  manner  to  possess  and 
use  restricted  access  areas,  such  as 
rooftops. 

Practical  Considerations 

42.  We  believe  that  commenters  have 
raised  several  practical  concerns 
suggesting  that,  even  in  the  absence  of 
the  Constitutional  takings  issue,  it  may 
not  serve  the  public  convenience, 
interest  and  necessity  to  extend  the 
Section  207  rules  to  common  and 
restricted  access  property.  First,  it  is 
difficult  to  discern  what  limits  could  be 
set,  if  any,  on  the  number  of  reception 
devices  tiiat  a  viewer  could  install  and 
maintain  on  common  property.  For 
instance,  not  only  would  every  tenant 
have  the  right  to  run  wiring  through  the 
hallways  and  on  the  roof  of  their 
apartment  building  in  order  to  install 
reception  devices,  but  they  would  have 
the  right  to  install  the  particular  device 
of  their  service  provider  (or  providers) 
of  choice.  With  potentially  hundreds  of 
separate  wires  and  antennas  being 
installed  in  a  single  building,  we  believe 
that  space  constraints  could  limit  the 
number  of  residents  that  would  be  able 
to  install  Section  207  devices,  and 
involve  the  Commission  and  local 
courts  in  countless  disputes  about  the 
fisasibility  of  installing  additicmal 
reception  devices  in  a  building. 
Moreover,  it  would  be  difficult  to 
determine  whether  any  limit  could  be 
set  on  how  oft«i  a  viewer  could 
reasonably  switch  service  providers  and 
require  the  property  owner  to  suffer 
another  disruption  of  the  common  or 
restricted  access  areas.  Any  limits  on 
these  rights,  such  as  DIRECTV'S 
proposal  to  require  property  owners  to 
accommodate  only  two  MVPDs  on  the 
prop«ty.  seem  arbitrary  and 
unsupported-by  the  st^ntory  language. 

43.  These  difficulties  would  n<A  be 
solved  by  relying  on  the  common 
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aUtenna  option  originally  proposed  by 
q/  J.  As  clarified  in  the  Older  on 
Reconsideration,  a  landlord  or 
cnnununity  association  may  prohibit 
r^idents  from  installing  individual 
antennas  as  long  as  this  prohibition 
does  not  impose  imreasonable  delay, 
lii^easonable  expense  or  preclude 
ption  of  an  acceptable  quality 
~.  including  the  programming  an 
ividual  could  obtain  with  an 
[dividual  antenna.  The  common 
{^tenna  option  is  purely  voluntary;  a 
Imdlord  or  community  association 
OQuld  choose  not  to  establish  a  common 
lenna  and  simply  permit  any  resident 
o  wished  to  receive  a  Section  207 
irvice  to  install  an  individual  antenna 
1  the  resident's  own  property.  Giving 
sidents  the  right  to  use  the  common  or 
stricted  access  areas,  by  contrast, 
could  require  the  association  to 
jiintnin  as  many  separate  antennas  as 
ere  are  service  providers,  without  the 
lotion  of  simply  requiring  the  resident 
0  install  individual  reception 
[uipment  on  his  or  her  own  property. 

44.  We  are  also  concerned  about  the 
tential  for  structural  damage  and 

njuries  to  third  parties.  It  is  not  clear 

m  the  record  diat  an  individual 
^nant  could  obtain  Uability  insurance 
'6r  common  or  restricted  access  areas, 
d,  even  if  it  were  possible,  that  such 
luance  would  be  affordable.  Further, 
ot  all  of  these  issues  can  be  resolved 
devising  a  rule  that  would  indemnify 
e  owner  and  place  liability  on  the 
nant  for  injury  or  damage  caused  by 
le  installation  of  a  Section  207 
ption  device. 

45.  In  the  context  of  a  statutory 
rovision  that  simply  provides  for 
limination  of  restrictions,  the  practical 

difficulties  inherent  in  giving  viewers 
tile  right  to  install  Section  207  reception 
devices  on  common  or  restricted  access 
property  weigh  heavily  against  an 

ixtension  of  the  rules  to  cover  such 

iroperty. 

'irst  Amendment  and  Equal  Protection 
^aims 

^irst  Amendment 

46.  As  discussed,  the  Supreme  Court 
^  js  found  that  "assuring  that  the  public 
}ias  access  to  a  multiplicity  of 
Information  sources  is  a  governmental 
purpose  of  the  highest  order,  for  it 
promotes  values  central  to  the  First 
Amendment."  Turner  Broadcasting 
{System,  114  S.Ct.  at  2470.  Additional 
sources  of  information  enhance  a' 
riewer's  access  to  "social,  political, 
jsthetic,  moral  and  other  ideas."  See 
trime  Warner,  93  F.3d  at  975  (quoting 
fled  Lion  Broadcasting  Co.  v.  FCC.  395 

J.S.  367,  389  (1969)).  Based  in  part  on 


these  important  government  piuposes, 
the  Commission  extended  the  Section 
207  rules  to  prohibit  certain  restrictions, 
subject  to  the  terms  and  exceptions  of 
the  Section  207  rules,  on  the  placement 
of  Section  207  devices  within  rental 
property. 

47.  Despite  our  regard  for  these 
important  government  purposes,  we  are 
not  persuaded  by  the  record  that  the 
First  Amendment  comi>el8  us  to 
interpret  Section  207  without  regard  to 
the  impact  on  third  parties'  property 
rights,  the  creation  of  affirmative  duties 
not  intended  by  Section  207,  and  the 
legitimate  and  serious  practical 
concerns.  To  the  contrary,  as  noted 
above,  Loretto  held  that  a  permanent 
physical  occupation  of  property  is  a 
taking  without  regard  to  the  public 
interest  that  it  may  serve. 

48.  We  disagree  with  the  argiunent 
that  Red  Lion  requires  the  Commission 
to  interpret  Section  207  in  such  a  way 
as  to  guarantee  viewers'  access  to  the 
video  programming  service  of  their 
choice.  Red  Lion  does  not  require  the 
Commission  to  promulgate  regulations 
to  ensure  that  every  viewer  has  access 
to  every  available  video  programming 
service  regardless  of  the  constitutional 
and  practical  burdens  imposed  on  third 
parties. 

49.  Likewise,  we  disagree  that 
Pruneyard  Shopping  Center  v.  Robins, 
447  U.S.  74  (1980)  provides  authority 
that  would  permit  die  Commission  to 
issue  a  rule  superseding  a  property 
owner's  property  rights.  Pruneyard  was 
a  21-acre  shopping  center  in  which  a 
group  of  students,  acting  under  color  of 
a  CaUfomia  state  constitutional 
provisicm  providing  access  to  shopping 
centers,  placed  a  card  table  and  began 
soliciting  petition  signatures. 
Performing  a  Perm  Central  takings 
analysis,  the  Court  held  that  because  the 
center  was  "open  to  the  public  at  large" 
and  could  adopt  time,  place  and  manner 
restrictions  to  minimize  any 
interference  with  the  center's 
operations,  Pnmeyard's  property  rights 
had  not  been  unconstitutionally 
infringed:  "In  these  drciunstances,  the 
fact  that  [the  students]  may  have 
'physically  invaded'  appellants' 
property  cannot  be  viewed  as 
determinative."  The  Loretto  Court 
expUcitly  distinguished  Pruneyard  from 
the  permanent  occupation  in  Loretto  by 
noting  that  "the  invasion  [of  the 
shopping  center]  was  temporary  and 
limited  in  nature,  and  •  •  •  the  owner 
had  not  exhibited  an  interest  in 
excluding  all  persons  from  his 
property."  Likewise,  Pruneyard  is 
distinguishable  here  because  the 
evidence  in  the  record  does  not 
persuade  us  that  rental  buildings  have 


taken  on  a  "pubUc  forum"  character, 
that  the  owners  have  invited  an 
occupation  of  their  common  property, 
or  that  the  occupation  would  be 
temporary  instead  of  permanent. 

50.  'The  facts  are  altogether  different 
regarding  leaseholds.  In  Pruneyard, 
because  the  students  were  invited  to  the 
shopping  center,  the  California 
constitution  could  require  the  shopping 
center  to  allow  the  students  to  bring  a 
card  table  with  them  for  the  duration  of 
their  visit  without  infringing  the 
shopping  center's  Fifth  Amendment 
property  rights.  Similarly,  when  a 
landlord  invites  a  tenant  to  possess  a 
leasehold  for  the  duration  of  the  lease, 
permitting  the  tenant  to  have  a  Section 
207  device  within  the  leasehold  during 
the  lease  term  does  not  infringe  the 
landlord's  Fifth  Amendment  property 
rights. 

Equal  Protection 

51.  Because  Section  207  does  not 
provide  access  rights  to  common  and 
restricted  access  property,  renters  whose 
individual  leaseholds  cannot 
accommodate  a  Section  207  device  will 
be  unable  to  gain  access  to  the  full  range 
of  video  programming  providers.  As  a 
result.  Section  207  may  unintentionally 
have  a  disproportionate  effect  upon  low 
income  and  minority  viewers,  to  the 
extent  they  may  comprise  a 
disproportionate  percentage  of  renters. 
However,  the  amended  rule  eUminates 
any  per  se  distinction  between  viewers 
who  own  and  those  who  rent  and  that 
many  renters  may  avail  themselves  of 
.  the  Section  207  rules  by  either  installing 
■  a  Section  207  reception  device  on  a 
balcony  or  any  other  outside  area 
included  in  their  leasehold  or  installing 
an  LMDS-type  device  inside  their 
dwelling.  While  we  are  sympathetic 
towards  those  renters  who  are  unable  to 
take  advantage  of  the  Section  207  rules, 
no  Fifth  Amendment  equal  protection 
violation  results  from  applying  Section 
207  according  to  its  terms  and  not 
extending  its  coverage  to  common  and 
restricted  access  property. 

52.  A  statutory  classification  that  does 
not  proceed  along  "suspect  lines"  or 
infringe  upon  a  fundamental  right  will 
receive  a  "strong  presumption  of 
validity"  and  will  be  examined  under  a 
"rational  basis"  equal  protection 
analysis.  Heller  v.  Doe.  509  U.S.  312, 
319  (1993);  FCC  v.  Beach 
Communications.  Inc.,  508  U.S.  307, 
314  (1993).  Commenters  have  not 
adduced  any  authority  that  recognizes 
renters  or  KQ)U  residents  as  a  protected 
class.  Moreover,  even  if  minorities,  who 
are  a  protected  class,  comprise  a 
significant  portion  of  MDU  residents,  in 
a  case  alleging  that  a  pnltected  class  is 
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banned  by  the  disparate  impact  of  a 
facially  neutral  regulation,  the 
regulation  will  not  be  examined  under 
strict  scrutiny  unless  it  can  be  shown 
that  the  disparate  impact  was 
intentional.  We  do  not  believe  that  such 
an  intent  has  been  alleged  or 
demonstrated  here.  As  noted  above,  the 
distinctions  made  in  this  Second  Report 
and  Oder  were  not  made  based  on  race, 
but  on  the  limitations  on  the  authority 
granted  by  Section  207.  Moreover,  any 
disparate  impact  on  renters  has  been 
mitigated  by  the  new  rules  permitting 
renters  to  install  Section  207  reception 
devices  within  their  leaseholds. 

53.  Under  the  rational  basis  equal 
protection  scrutiny,  a  classification  need 
only  be  rationally  related  to  a  legitimate 
governmental  interest.  We  believe  that 
the  Section  207  rules  clearly  satisfy  this 
standard  because  the  language  of 
Section  207  supports  the  conclusion  not 
to  extend  our  rules  to  cover  common 
and  restricted  access  property. 

RNAL  REGULATORY  FLEXIBILITY 
ANALYSIS 

54.  As  required  by  the  Regulatory 
Flexibility  Act  ( "FRA")  (5  U.S.C.  603), 
an  Initial  Regulatory  Flexibility 
Analysis  (IRFA)  was  incorporated  in  the 
Further  Notice.  The  Commission  sought 
written  public  comment  on  the 
proposals  in  the  Further  Notice, 
including  comment  on  the  IRFA.  The 
comments  received  are  discussed  below. 
This  Final  Regulatory  Flexibility 
Analysis  ("FRFA")  conforms  to  \he 
RFA. 

Need  for,  and  Objectives  of,  This 
Secimd  Report  and  Order 

55.  The  rulemaking  implements 
Section  207  of  the  Telecommimications 
Act  of  1996,  Pub.  L.  104-104, 110  Stat. 
56.  Section  207  directs  the  Commission 
to  promulgate  regulations  to  prohibit 
restrictions  that  impair  a  viewer's  ability 
to  receive  video  programming  services 
through  certain  devices  designed  for 
over-the-air  reception,  including 
MMDS,  LMDS,  DBS,  TVBS  and  ITFS 
("Section  207  devices").  This  action  is 
authorized  under  the  Communications 
Act  of  1934  §  1,  as  amended,  47  U.S.C. 
151,  pursuant  to  the  Communications 
Act  of  1934  §  303.  as  amended,  47 
U.S.C.  303,  and  by  Section  207  of  the 
Telecommunications  Act  of  1996. 

56.  On  August  6, 1996,  the 
Commission  implemented  part  of 
Congress'  directive  by  releasing  rules  set 
forth  in  47  CFR  1.4000  ("Section  207 
rules")  that  prohibit  restrictions  that 
impair  a  viewer's  ability  to  install, 
maintain  and  use  devices  designed  for 
over-the«air  reception  of  video 
programming  through  Section  207 


devices  on  property  within  the 
exclusive  use  or  control  of  the  viewer  in 
which  the  viewer  has  a  direct  or  indirect 
ownership  interest.  The  rule  exempts 
regulations  and  restrictions  which  are 
clearly  and  specifically  designed  to 
preserve  safety  or  historic  districts, 
allowing  for  the  enforcement  of  such 
restrictions  even  if  they  impair  a 
viewer's  ability  to  install,  maintain  or 
use  a  reception  device. 

57.  The  rule  adopted  in  this  Second 
Report  and  Order  prohibits  the  same 
types  of  restrictions  on  a  viewer  who 
desires  to  place  Section  207  devices  on 
property  that  the  viewer  has  leased  and 
is  within  the  exclusive  use  or  control  of 
the  viewer.  The  same  exemptions 
applicable  to  the  initial  Section  207 
rules  apply  to  this  rule. 

Summary  of  Significant  lasuea  Raised 
by  Public  Comments  in  Response  to  the 
IRFA 

58.  The  Commission,  in  its  Report  and 
Order,  invited  comment  on  the  IRFA 
and  the  potential  economicimpact  the 
proposed  rules  would  have  on  small 
entities.  The  only  comment  submitted 
was  a  joint  response  filed  by  the 
National  Apartment  Association,  et  al. 
(collectively  "NAA").  NAA  argues  that 
removing  restrictions  on  a  viewer's  use 
of  a  Section  207  device  in  the  viewer's 
leased  dwelling  constitutes  a  Fifth 
Amendment  taking  of  the  property 
owners'  rights.  In  addition,  NAA  argues 
that,  due  to  the  small  staffs  and  limited 
resources  of  small  businesses,  the  rules 
would  interfere  vdth  the  ability  of  small 
businesses  to  ensure  compliance  with 
safety  codes,  to  protect  the  safety  of 
other  tenants,  and  to  prevent  damage  to 
the  building.  Finally,  NAA  argues  that 
Congress  did  not  intend  for  Section  207 
to  preempt  lease  restrictions. 

59.  The  Commission  has  taken  the 
argiunents  and  views  of  NAA  into 
account  in  this  Second  Report  and 
Order.  NAA's  comments  on  behalf  of 
small  businesses  in  response  to  the 
IRFA  essentially  track  its  objections  to 
the  rule  overall,  which  we  have  already 
fully  addressed.  As  analyzed  in  the 
Second  Report  and  Order,  the  rules 
removing  use  restrictions  on  Section 
207  devices  fi-om  leases  do  not 
constitute  a  taking  imder  the  Fifth 
Amendment.  Removing  the  use 
restrictions  does  not  constitute  a  per  se 
possessory  taking  under  Loretto  because 
the  landlord  has  voluntarily  entered 
into  a  commercial  relationship  with  the 
tenant  and  has  given  the  tenant 
possession  of  the  leased  property. 
Furthermore,  removing  restrictions  on 
the  use  of  leased  property  does  not 
constitute  a  Penn  Central  regulatory 
taking,  given,  as  discussed  above,  the 


character  of  the  government  action,  the 
minimal  economic  impact  on  the 
landlord,  and  the  minimal  impact  on 
the  landlord's  reasonable  investment- 
backed  expectations. 

60.  Regarding  the  practical  concerns 
of  small  businesses,  as  set  forth  in  the 
Second  Report  and  Order,  these 
practical  concerns  may  be  addressed 
under  the  current  rules.  For  example, 
safety  restrictions  are  permitted 
exceptions  to  the  Section  207  rules. 
Likewise,  a  restriction  barring 
substantial  damage  to  the  building 
would  likely  be  a  reasonable  restriction 
under  47  CFR  1.4000. 

61.  Finally,  we  disagree  with  NAA's 
last  argument  that  Congress  did  not 
intend  for  Section  207  to  cover  lease 
restrictirais.  The  express  language  of 
Section  207  contains  no  suchiimitation. 
Moreover,  the  legislative  history  of 
Section  207  demonstrates  that  Congress 
acknowledged  that  there  might  be 
restrictions  that  would  be  covered  by 
Section  207  that  it  had  not  considered 
when  adopttii^  Section  207  into  law. 

62.  Although  local  governments  did 
not  file  comments  on  the  IRFA 
contained  in  the  Further  Notice,  they 
did  file  joint  comments  in  response  to 
the  ERFA's  contained  in  International 
Bureau  (IB)  Docket  No.  95-59  (DBS 
Order  and  Further  Notice)  and  in  Cable 
Services  Bureau  (CS)  Docket  No.  96-83 
(TVBS-4^<MDS  Notice),  and  we  will 
consider  those  comments  with  respect 
to  the  new  rule.  National  League  of 
Cities  ("NLC")  commented  that  the 
proposed  preemption  of  restrictions  on 
property  where  the  viewer  had  a  direct 
or  indirect  property  interest  and  over 
which  the  viewer  exercised  exclusive 
use  or  control  would  have  a  "substantial 
economic  and  administrative  impact" 
on  over  37,000  small  local  governments. 
NLC  states  that  the  proposed  rule  would 
require  "local  governments  to  amend 
their  laws  and  to  file  petitions  at  the 
FCC  *  *  *  for  permission  to  enforce 
those  laws." 

63.  In  the  Report  and  Order,  we 
addressed  these  concerns: 

The  Coinmission  has  modified  its  proposed 
rule  and  has  addressed  the  concerns  raised 
by  NLC  by  providing  greater  certainty 
regarding  the  application  of  the  rule,  and  by 
clarifying  that  local  regulations  need  not  be 
rewritten  or  amended.  The  Commission 
recognizes  that  some  regulations  are  integral 
to  local  governments'  ability  to  protect  the 
safety  of  its  citizens.  The  rule  that  we  adopt 
exempts  restrictions  clearly  defined  as 
necessary  to  ensure  safety,  and  permits 
enforcement  of  safety  restrictions  during  the 
pendency  of  any  challenges.  In  addition, 
limiting  the  rule's  scope  to  regulations  that 
"impair,"  rather  than  the  proposed 
preemption  of  regulations  that  "affect,"  will 
minimize  the  impact  on  small  local 
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gov  imments,  while  effectively  implementing 
Coktgress'  directive.  Finally,  the  inclusion  in 
the  Report  and  Order  of  examples  of 
permissible  and  prohibited  restrictions  will 
mbiimize  the  need  for  local  governments  to 
su)]init  waiver  or  declaratory  ruling  petitions 
to  {the  Commission,  decreasing  the  potential 
ectmomic  burden. 

WiQ  do  not  believe  that  preempting 
government  restrictions  on  viewers 
reading  on  rental  property  v>rill  have 
ant  greater  impact  than  preempting 
gqyemment  restrictions  on  viewers 
residing  on  property  that  they  own. 

64.  The  Commission  also  notes  the 
positive  economic  impact  the  new  rule 
will  have  on  many  small  businesses. 
The  new  rule  will  allow  small 
bijt^inesses  that  use  video  programming 

vices  to  select  from  a  broader  range 
of  broviders,  which  could  result  in 
simificant  economic  savings;  because 
providers  will  be  competing  for 
customers,  more  services  will  be 
available  at  lower  prices,  bi  addition, 
small  business  video  programming 
providers  will  be  faced  with  fewer  entry 
hurdles,  and  will  thus  be  able  to 
develop  their  markets  and  compete 
more  effectively,  achieving  one  of  the 
purposes  of  Section  207. 

q^scription  and  Estimate  of  the  Number 
ofiSmall  Entities  To  Which  Rules  Will 

35.  The  Regulatory  Flexibility  Act 
^fines  the  term  "small  entity"  as 
aving  the  same  meaning  as  the  terms 
snail  business,"  "small  organization," 
id  "small  governmental  jurisdiction," 
id  "the  same  meaning  as  the  term 
nail  business  concern'  imder  Section 
af  the  Small  Business  Act."  The  rule 
w.Jplies  to  small  organizations,  small 
gdvemmental  jiuisdictions,  and  small 
biksinesses. 

i66.  The  term  "small  governmental 
j  j^sdiction"  is  defined  as  "governments 
01*  *  *  districts,  with  a  population  of 
3S  than  fifty  thousand."  There  are 
1,006  governmental  entities  in  the 
nited  States.  This  number  includes 
iich  entities  as  states,  counties,  cities, 
iility  districts  and  school  districts.  We 
pte  that  restrictions  concerning 
^itenna  installation  are  usually 
promulgated  by  cities,  towns  and 
bunties,  not  school  or  utility  districts. 
f  the  85,006  governmental  entities, 
B,978  are  counties,  cities  and  towns; 
id  of  those,  37,566,  or  96%,  have 
spulations  of  fewer  than  50,000.  One 
pmmenter  estimates  that  there  are 
I', 000  "small  governmental 
irisdictions"  that  may  be  affected  by 
ie  proposed  rule. 
67.  Section  601(4)  of  the  Regulatory 
lexibility  Act  defines  "small 
)  -ganization"  as  "any  not-for-profit 


enterprise  which  is  independently 
ovtrned  and  operated  and  is  not 
dominant  in  its  field."  This  definition 
includes  homeowner  and  condominiiun 
associations  that  operate  as  not-for- 
profit  organizations.  An  industry 
association  estimates  that  there  were 
150,000  associations  in  1993.  Given  the 
nature  of  a  neighborhood  association, 
we  assume  for  the  purposes  of  this 
FRFA  that  all  150,000  associations  are 
small  organizations. 

68.  A  small  business  concern  is  one 
which:  (1)  is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  satisfies  any 
additional  criteria  established  by  the 
Small  Business  Administration  (SBA). 
Industry  sources  estimate  that  the 
following  SIC  codes  apply  to  this 
industry:  SIC  Codes  6512  (operators  of 
nonresidential  buildings),  6513 
(operators  of  apartment  buildings),  and 
6514  (operators  of  dwellings  other  than 
apartment  buildings).  The  SBA  defines 
a  small  entity  in  each  of  these  codes  as 
one  with  less  than  $5,000,000  in  gross 
annual  revenues.  Based  on  census  data 
that  Usts  businesses  according  to  these 
SIC  codes  and  their  total  revenue, 
industry  sources  state  that  there  are 
28,089  operators  of  nonresidential 
buildings  and  39,903  operators  of 
apartment  buildings.  Industry  sources 
state  the  Bureau  of  Census  includes 
operators  of  dwellings  other  than 
apartment  buildings  in  the  same 
category  as  other  types  of  businesses, 
but  states  that  the  figures  for  this 
category  as  a  whole  show  that  the 
number  of  operators  of  dwellings  other 
than  apartment  buildings  are  similar  to 
the  numbers  of  operators  covered  by  SIC 
codes  6512  and  6513. 

Description  of  Projected  Reporting. 
Recordkeeping,  and  Other  Compliance 
Requirements 

69.  The  rules  adopted  will  result  in  no 
changes  to  reporting,  recordkeeping,  or 
other  compUance  requirements  beyond 
those  already  required  imder  the 
Section  207  rules. 

Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Rejected 

70.  In  the  Report  and  Order,  the 
Commission  analyzed  steps  to  minimize 
the  impact  on  small  entities,  and 
because  the  steps  the  Conunission  took 
in  the  Report  and  Order  also  minimize 
the  impact  on  the  small  entities 
impacted  by  the  new  rule,  we  reiterate 
here  the  steps  taken  in  the  Report  and 
Order: 

The  Commission  considered  various 
alternatives  that  would  have  impacted  small 
entities  to  varying  extents.  These  included  a 


rebuttable  presumption  approach,  the  use  of 
the  term  "affect"  in  the  rule,  and  a  rule  that 
allcwed  for  adjudicatory  proceedings  in 
courts  of  competent  jurisdiction,  all  of  which 
were  adopted  in  the  DBS  Order  and  Further 
Notice  and  proposed  in  the  TVBS-MMDS 
Notice.  The  rule  we  adopt  today  replaces  the 
rebuttable  presumption  with  a  simpler 
preemption  approach,  adheres  to  the 
statutory  language  by  using  the  term 
"impair"  rather  than  "affect"  in  the  rule,  and 
allows  for  adjudication  at  the  Commission. 
*  •  •  We  believe  that  we  have  effectively 
minimized  the  rule's  economic  impact  on 
small  entities. 

In  the  DBS  Order  and  Further  Notice  and 
the  TVBS-MMDS  Notice,  we  adopted  and 
proposed,  respectively,  a  rebuttable 
presumption  approach  to  governmental 
regulations,  and  proposed  strict  preemption 
of  nongovernmental  restrictions.  We 
acknowledged  in  the  DBS  Order  and  Further 
Notice  that  a  rule  relying  on  a  presumptive 
approach  would  be  more  difflcult  to 
administer  than  a  rule  based  upon  a  per  se 
prohibition,  and  we  sought  comment  in  the 
TVB.S-MMDS  Notice  on  less  burdensome 
approaches.  Under  the  rebuttable 
presumption  approach,  local  government* 
would  have  been  required  to  request  a 
declaratory  ruling  from  the  Commission 
every  time  they  sought  to  enforce  or  enact  a 
restriction;  and  neighborhood  associations 
would  not  have  been  able  to  enforce  or  enact 
any  restrictions  that  impaired  a  viewer's 
ability  to  receive  the  signals  in  question.  The 
rebuttable  presumption  approach  was 
adopted  to  ensure  the  protection  of  local 
interests,  including  local  governments.  Based 
on  the  record,  the  Conunission  recognizes 
that  the  burden  of  rebutting  a  presumption 
could  strain  the  resources  of  local  authorities. 
The  Commission  has  rejected  the  rebuttable 
presumption  approach  for  a  less  burdensome 
preemption  approach.  In  addition  we  have 
provided  recourse  for  both  neighborhood 
associations  and  municipalities.  The  rule  we 
adopt  today  provides  for  a  per  se  prohibition 
of  restrictions  that  impair  a  viewer's  ability 
to  install,  maintain  or  use  devices  designed 
for  over-the-air  reception  of  video 
programming  services.  The  Report  and  Order 
provides  examples  of  reasonable  regulations 
that  can  be  enforced  without  a  waiver 
application.  The  Commission  believes  that 
the  Report  and  Order  provides  such  clarity  as 
will  make  the  enforcement  of  the  rule  the 
most  efficient  and  least  burdensome  for  local 
governments,  neighborhood  associations,  and 
this  Commission. 

In  adopting  the  new  rule,  the  Commission 
rejected  the  alternative  of  preempting  all 
restrictions  that  "affect"  the  reception  of 
video  programming  services  through  devices 
designed  for  over-the-air  reception  of  TVBS, 
MMDS  and  DBS  services.  The  new  rule 
prohibits  only  those  local  restrictions  that 
"impair"  a  viewer's  ability  to  receive  these 
signals  and  exempts  restrictions  necessary  to 
ensure  safety  or  to  preserve  historic  districts. 
In  defining  the  term  "impair"  we  reject  the 
interpretation  that  impair  means  prevent 
because  that  definition  would  not  properly 
implement  Congress'  objective  of  promoting 
competition.  We  find  that  a  restriction 
impairs  a  viewer's  ability  to  receive  over-the- 
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air  video  programming  signals,  if  it  (a) 
unreasonably  delays  or  prevents  installation, 
maintenance  or  use  of  a  device  used  for  the 
reception  of  over-the-air  video  programming 
signals  by  DBS,  TVBS,  or  MMDS;  (b) 
unreasonably  increases  the  cost  of 
installation,  maintenance  or  use  of  such 
devices;  (c)  precludes  reception  of  an 
acceptable  quality  signal.  The  use  of  the  term 
impair  will  decrease  the  burden  on  small 
entities  while  implementing  Congress' 
objective.  •  •  • 

Waiver  proceedings  will  be  paper  hearings, 
allowing  the  Commission  to  alleviate  the 
negative  potential  economic  impact  from 
costly  litigation.  Further,  any  regulations 
necessary  to  the  safeguarding  of  safety  will 
remain  enforceable  pending  the 
Commission's  resolution  of  waiver  requests. 
The  Commission  believes  that  the  rule  we 
adopt  today  effectively  implements  Congress' 
intent  while  minimizing  any  significant 
economic  impact  on  small  entities. 

Report  to  Congress:  The  Commission 
will  send  a  copy  of  this  Second  Report 
and  Order,  including  this  FRFA.  in  a 
report  to  Congress  pursuant  to  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  5  U.S.C. 
801(a)(1)(A). 

Ordering  Qauses 

71.  Accordingly,  it  is  ordered  that, 
pursuant  to  authority  foimd  in  Sections 
4(i)  and  303  of  the  Commimications  Act 
of  1934,  as  amended.  47  U.S.C.  154(i), 
and  303.  and  Section  207  of  the 
Telecommtmications  Act  of  1996.  that 
the  amendments  to  47  CFR  1.4000 
discussed  in  this  Second  Report  and 
Order  are  adopted.  These  amendments 
shall  become  effective  30  days  after 
publication  in  the  Federal  Register. 

72.  It  is  further  ordered  that  the 
Commission's  Office  of  Public  Affairs, 
Reference  Operations  Division,  shall 
send  a  copy  of  this  Second  Report  and 
Order,  including  the  Final  Regtdatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  paragraph  603(a)  of  the  Regulatory 
Flexibility  Act.  Pub.  L.  No.  96-354.  94 
Stat.  1164.  5  U.S.C  601  et.  seq. 

List  rfSubiects  in  47  CFR  Part  1 

Antenna.  Satellite. 
Telecommimications.  Television. 

Federal  Communications  Commission. 
Magalie  Roman  Salas, 

Secretary. 

Rule  Changes 

Part  1  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  to  read 
as  follows: 


PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  Part  1  is 
revised  to  read  as  follows: 

Authority:  47  U.S.C.  151, 154{i),  154(j), 
155,  225,  303(r),  309. 

2.  Section  1.4000  is  revised  to  read  as 
follows: 

§  1 .4000    Restrictions  Impairing  reception 
of  television  broadcast  signals,  direct 
broadcast  satellite  services  or  multicliannel 
multipoint  distribution  services. 

(a)(1)  Any  restriction,  including  but 
not  limited  to  any  state  or  local  law  or 
regulation,  including  zoning,  land-use. 
or  building  regulations,  or  any  private 
covenant,  contract  provision,  lease 
provision,  homeowners'  association  rule 
or  similar  restriction,  on  property 
within  the  exclusive  use  or  control  of 
the  anteima  user  where  the  user  has  a 
direct  or  indirect  ownership  or 
leasehold  interest  in  the  property  that 
impairs  the  installation,  maintenance,  or 
use  of: 

(i)  An  anteima  that  is  designed  to 
receive  direct  broadcast  satellite  service, 
including  direct-to-home  satellite 
services,  that  is  one  meter  or  less  in 
diameter  or  is  located  in  Alaska; 

(ii)  An  antenna  that  is  designed  to 
receive  video  programming  services  via 
multipoint  distribution  services, 
including  multichannel  multipoint 
distribution  services,  instructional 
television  fixed  services,  and  local 
multipoint  distribution  services,  and 
that  is  one  meter  or  less  in  diameter  or 
diagonal  measurement; 

(iii)  An  anteima  that  is  designed  to 
receive  television  broadcast  signals;  or 

(iv)  A  mast  supporting  an  antenna 
described  in  paragraphs  (a)(l)(i). 
(a)(l)(ii)  or  (a)(l)(iii)  of  this  section; 

is  prohibited  to  the  extent  it  so 
impairs,  subject  to  paragraph  (b)  of  this 
section. 

(2)  For  purposes  of  this  section,  a  law. 
regulation  or  restriction  impaira 
installation,  maintenance  or  use  of  an 
antenna  if  it: 

(i)  Unreasonably  delays  or  prevents 
installation,  maintenance  or  use. 

(ii)  Unreasonably  increases  the  cost  of 
installation,  maintenance  or  use.  or 

(iii)  Precludes  reception  of  an 
acceptable  quality  signal. 

(3)  Any  fee  or  cost  imposed  on  a 
viewer  by  a  rule,  law,  regulation  or 
restriction  must  be  reasonable  in  light  of 
the  cost  of  the  eqiupment  or  services 
and  the  nde,  law,  regulation  or 
restriction's  treatment  of  comparable 
devices.  No  civil,  criminal, 
administrative,  or  other  legal  action  of 
any  kind  shall  be  taken  to  enforce  any 
restriction  or  regulation  prohibited  by 


this  section  except  pursuant  to 
paragraph  (c)  or  (d)  of  this  section.  In 
addition,  except  with  respect  to 
restrictions  pertaining  to  safety  and 
historic  preservation  as  described  in 
paragraph  (b)  of  this  section,  if  a 
proceeding  is  initiated  pursuant  to 
paragraph  (c)  or  (d)  of  this  section,  the 
entity  seeking  to  enforce  the  antenna 
restrictions  in  question  must  suspend 
all  enforcement  efforts  pending 
completion  of  review.  No  attorney's  fees 
shall  be  collected  or  assessed  and  no 
fine  or  other  penalties  shall  accrue 
against  an  anteima  user  while  a 
proceeding  is  pending  to  determine  the 
validity  of  any  restriction.  If  a  ruling  is 
issued  adverse  to  a  viewer,  the  viewer 
shall  be  granted  at  least  a  21-day  grace 
period  in  which  to  comply  with  the 
adverse  ruling;  and  neither  a  fine  nor  a 
penalty  may  be  collected  from  the 
viewer  if  the  viewer  complies  with  the 
adverse  ruling  during  this  grace  period, 
unless  the  proponent  of  the  restriction 
demonstrates,  in  the  same  proceeding 
which  resulted  in  the  adverse  ruling, 
that  the  viewer's  claim  in  the 
proceeding  was  frivolous. 

(b)  Any  restriction  otherwise 
prohibited  by  paragraph  (a)  of  this 
section  is  permitted  if: 

(1)  It  is  necessary  to  accomplish  a 
clearly  defined,  legitimate  safety 
objective  that  is  either  stated  in  the  text, 
preamble  or  legislative  history  of  the 
restriction  or  described  as  applying  to 
that  restriction  in  a  document  that  is 
readily  available  to  antenna  users,  and 
would  be  applied  to  the  extent 
practicable  in  a  non-discriminatory 
manner  to  other  appurtenances,  devices, 
or  fixtures  that  are  comparable  in  size 
and  weight  and  pose  a  similar  or  greater 
safety  risk  as  these  antennas  and  to 
which  local  regulation  would  normally 
apoly;  or 

(2)  It  is  necessary  to  preserve  a 
prehistoric  or  historic  district,  site, 
building,  structure  or  object  included  in, 
or  eligible  for  inclusion  on,  the  National 
Register  of  Historic  Places,  as  set  forth 
in  the  National  Historic  Preservation 
Act  of  1966,  as  amended,  16  U.S.C.  470, 
and  imposes  no  greater  restrictions  on 
antennas  covered  by  this  rule  than  are 
imposed  on  the  installation, 
maintenance  or  use  of  other  modem 
appurtenances,  devices  or  fixtures  that 
are  comparable  in  size,  weight,  and 
apoearance  to  these  antennas;  and 

(3)  It  is  no  more  burdensome  to 
affected  antenna  users  than  is  necessary 
to  achieve  the  objectives  described  in 
paragraph  (b)(1)  or  (b)  (2)  of  this  section. 

(c)  Local  governments  or  associations 
may  apply  to  the  Commission  for  a 
waiver  of  this  section  imder  §  1.3. 
Waiver  requests  must  comply  with  the 
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irocedures  in  paragraphs  (e)  and  (g)  of 
his  section  and  will  be  put  on  public 
aotice.  The  Commission  may  grant  a 
kyaiver  upon  a  showing  by  the  Applicant 
of  local  concerns  of  a  highly  specialized 
nr  unusual  natiu«.  No  petition  for 
Mfaiver  shall  be  considered  unless  it 
tpedfies  the  restriction  at  issue. 
IVaivers  granted  in  accordance  with  this 
lection  shall  not  apply  to  restrictions 
unended  or  enacted  aher  the  waiver  is 
pmted.  Any  responsive  pleadings  must 
M  served  on  all  parties  and  filed  within 
30  days  after  release  of  a  public  notice 
that  such  petition  has  been  filed.  Any 
eeplies  must  be  filed  within  15  days 
thereafter. 

(d)  Parties  may  petition  the 
Commission  for  a  declaratory  ruling 
under  §  1.2,  or  a  court  of  competent 
jurisdiction,  to  determine  whether  a 
particular  restriction  is  permissible  or 
prohibited  under  this  section.  Petitions 
to  the  Commission  must  comply  with 
the  procediues  in  paragraphs  (e)  and  (g) 
of  this  section  and  will  be  put  on  public 
notice.  Any  responsive  pleadings  in  a 
Commission  proceeding  must  be  served 
on  all  parties  and  filed  within  30  days 
after  release  of  a  public  notice  that  such 
petition  has  been  filed.  Any  replies  in 
a  Commission  proceeding  must  be 
served  on  all  parties  and  filed  within  15 
days  theceafter. 

(ie)  Copies  of  petitions  for  declaratory 
rulings  and  waivers  must  be  served  on 
interested  parties,  including  parties 
against  whom  the  petitioner  seeks  to 
enforce  the  restriction  or  parties  whose 
restrictions  the  petitioner  seeks  to 
prohibit.  A  certificate  of  service  stating 
on  whom  the  petition  was  served  must 
be  filed  with  the  petition.  In  addition, 
in  a  Commission  proceeding  brought  by 
an  association  or  a  local  government, 
constructive  notice  of  the  proceeding 
must  be  given  to  members  of  the 
association  or  to  the  citizens  under  the 
local  govermnent's  jurisdiction.  In  a 
court  proceeding  brought  by  an 
association,  an  association  must  give 
constructive  notice  of  the  proceeding  to 
its  members.  Where  constructive  notice 
is  required,  the  petitioner  or  plaintiff 
must  file  with  the  Commission  or  the 
court  overseeing  the  proceeding  a  copy 
of  the  constructive  notice  with  a 
statement  explaining  where  the  notice 
was  placed  and  why  such  placement 
was  reasonable. 

(f)  In  any  proceeding  regarding  the 
scope  or  interpretation  of  any  provision 
of  this  section,  the  burden  of 
demonstrating  that  a  particular 
governmental  or  nongovernmental 
restriction  complies  with  this  section 
and  does  not  impair  the  installation, 
maintenance  or  use  of  devices  designed 
for  over-the-air  reception  of  video 


programming  services  shall  be  on  the 
party  that  seeks  to  impose  or  maintain 
the  restriction. 

(g)  All  allegations  of  fact  contained  in 
petitions  and  related  pleadings  before 
the  Commission  must  be  supported  by 
affidavit  of  a  person  or  persons  with 
actual  knowledge  thereof;  An  original 
and  two  copies  of  all  petitions  and 
pleadings  should  be  addressed  to  the 
Secretary,  Federal  Communications 
Commission,  445  12th  St.  S.W., 
Washington,  D.C.  20554,  Attention: 
Cable  Services  Bureau.  Copies  of  the 
petitions  and  related  pleadings  will  be 
available  for  public  inspection  in  the 
Cable  Reference  Room  in  Washington, 
D.C.  Copies  will  be  available  for 
purchase  from  the  Commission's 
contract  copy  center,  and  Conunission 
decisions  will  be  available  on  the 
Internet. 

Note:  The  following  statements  will  not 
appear  in  the  Code  of  Federal  Regulations: 

Separate  SUtement  of  Ouimiaii  William  E. 
Kennard 

In  the  Matter  of  Implementation  of  Section 
-  207  of  the  Telecommunications  Act  of  1996: 

Preempting  Restrictions  on  Over-the-Air 
Reception  Devices 

Today  we  complete  our  proceeding  to 
remove  restrictions  on  consumers'  ability  to 
access  video  programming  offered  by  means 
other  than  cable.  I  am  proud  of  the 
Commission's  work  to  expand  the  Over-the- 
Air  Reception  Devices  rule  up  to  the  limits 
of  the  authority  Congress  gave  us  in  Section 
207  of  the  Telecommunications  Act  of  1996. 

As  a  result  of  Section  207  and  our  rules, 
thousands  of  consumers  now  are  able  to 
receive  television  programming  through 
small  satellite  dishes;  wireless  cable  or 
traditional  "stick"  antennas.  The  action  we 
take  today  extends  that  ability  to  consumers 
who  rent  their  homes  or  apartments  and  have 
a  place  within  their  rental  property  to  install 
an  antenna.  Our  rule  brings  choice  to  renters 
who  live  in  high-rise  buildings  and  have  a 
balcony  on  which  to  install  an  antenna,  just 
as  owners  of  condominium  units  may  install 
an  antenna  on  their  balconies  and  owners  or 
renters  of  townhouses  may  have  an  antenna 
on  their  patios.  The  Commission  has  thus 
eliminated  the  bave-and-have-not  distinction 
that  gave  homeowners  access  to  the 
competitive  video  market  but  denied  it  to  all 
apartment  dwellers. 

I  am  disappointed  that  Section  207  did  not 
permit  us  to  go  as  far  as  we  might  have  to 
promote  competition  and  eliminate  barriers 
for  all  constmiers.  In  my  view,  it  is  vitally 
important  that  all  consimiers  have  the  ability 
to  select  the  video  programmer  of  their 
choice.  However,  Section  207  directed  u> 
only  to  "prohibit  restrictions"  on  the  receipt 
of  video  programming  and,  as  this  Second 
Report  and  Order  describes,  prohibiting 
restrictions  can  only  take  us  part  of  the  way. 
Section  207  does  not  authorize  the 
Commission  to  impose  an  afBrmative  duty  on 
landlords  to  provide  access  for  competitive 
video  providers,  and  the  statute  does  not 


clearly  address  the  Constitutional 
requirement  for  "just  compensation"  that 
may  be  necessary  to  give  consumers  access 
to  the  roof  or  common  areas  of  the  landlord's 
property.  Nonetheless,  I  am  committed  to 
working  toward  a  complete  solution  to  this 
problem. 

When  we  released  the  Fourth  Annual 
Competition  Report  at  the  beginning  of  this 
year,  I  mentioned  my  hope  that  Congress  and 
the  Commission  would  work  together  to 
evaluate  statutory  proposals  to  eliminate 
barriers  to  competition.  I  am  esptecially 
interested  in  working  with  Congress  to  find 
ways  to  provide  access  to  competitive  video 
services  for  more  consumers. 

Statement  of  CommiasioiMr  Harold 
Furchtgott-Roth,  Diaaoiting  in  Part  In  the 
Matter  of  Implementation  of  Section  207  of 
the  Telacommunications  Act  of  1996, 
Restrictions  on  Over-the-Air  Reception 
DevioBK  Television  Broadcast  Senrioe  and 
Multichannel  Multipoint  Distribution 
Service.  OS  Docket  No.  06-S3 

I  fully  concur  in  the  Commission's 
excellent  decision  not  to  extend  our  section 
207  rules  to  cover  common  and  restricted 
access  property.  I  also  join  in  the  conclusions 
reached  with  resp>ect  to  the  Equal  Protection 
Clause  and  First  Amendment.  For  the  well- 
articulated  reasons  that  such  property  should 
not  be  governed  by  these  rules,  however, 
neither  should  rental  property.  I  therefore 
respectfully  dissent  from  that  part  of  today's 
Report  k  Order  ("R&O")  which  subjects 
leased  property  to  regulation  under  section 
207. 

In  deciding  that  application  of  our  over- 
the-air  reception  device  ("OTARD") 
regulations  to  common  and  restricted  access 
property  would  raise  grave  questions  under 
the  Takings  Clause,  the  R&O  reasons  that,  as 
in  Loretto  v.  Teleprompter  Manhattan  CATV 
Corp.  458  U.S.  419  (1982),  "the  physical 
occupation  here  would  involve  the  direct 
attachment  of  video  reception  devices  to"  the 
property.  Supra  at  para.  36.  Such  an 
attachment,  the  R&O  continues,  would 
constitute  a  "permanent  physical 
occupation"  and  consequently  a  per  se 
taking.  Id.  But  the  very  same  "direct 
attachment  of  video  reception  devices"  to 
property  would  occur  in  the  rental  property 
context.  Thus,  the  attachment  of  reception 
devices  to  rental  property  is  as  much  a 
"permanent  physical  occupation"  within  the 
meaning  of  the  Takings  Clause  as  the 
attachment  of  such  devices  to  common  and 
restricted  access  property. 

Nevertheless,  the  R&O  concludes  that 
extension  of  the  OTARD  rules  to  rental 
property  would  occasion  no  per  se  taking. 
For  this  conclusion,  the  R&O  relies  on  the 
proposition  that  when  "the  private  property 
owner  voluntarily  agrees  to  the  possession  of 
its  property  by  another,  the  government  can 
regulate  the  terms  and  conditions  of  that 
possession  without  effecting  a  per  se  taking." 
Supra  at  para.  17  (citing  FCC  v.  Florida 
Power.  480  U.S.  245  (1987)).  Although  the 
Commission  attempts  to  frame  this  rule  in 
terms  of  "possession,"  Florida  Power  clearly 
speaks  in  terms  of  the  "occupation"  of  the 
relevant  property.  See  480  U.S.  at  252;  see 
also  Yee  v.  Escondido.  503  U.S.  519,  527 
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(1992).  Thus,  the  Conunission's  emphasis  on 
possession  does  not  exist  in  the  relevant  case 
law.  It  is  the  occupation,  i.e.,  the  "required 
acquiescence,"  Florida  Power,  480  U.S.  at 
252.  that  counts  under  the  Takings  Clause.  It 
is  that  act  that  could  theoretically  slice 
through  an  owner's  bundle  of  property 
rights — rights  that  include  the  ability  not  just 
to  possess,  but  also  to  use  and  dispose  of 
property.  SeeLoretto,  458  U.S.  at-435. 

I  must  doubt  the  applicability  oi  Florida 
Power,  however,  and  for  this  fundamental 
reason:  the  particular  occupation  to  which 
the  landlord  has  "voluntarily  agreeld]"  is 
necessarily  defined  by  the  terms  of  the  lease. 
That  legal  document  is  the  primary 
determinant  of  the  property  rights  that  have, 
or  have  not  been,  transferred  from  owner  to 
tenant,  and  there  are  myriad  allocations  of 
property  rights  to  which  landlords  and 
tenants  mi^t  agree.  For  this  reason,  I  think 
the  R&O  goes  too  far  when  it  states  that 
"(tlypically,  for  apartments,  (leased  property 
under  the  exclusive  {>ossession  of  the  viewer) 
will  include  balconies,  balcony  railings  and 
terraces"  and  that  for  "rented  single  family 
.  homes  or  manufactured  homes  which  sit  on 
rented  property,  it  will  typically  include 
patios,  yards  or  gardens  within  the 
leasehold."  Supra.  We  cannot  prescribe 
general  federalized  lease  terras  (although  I 
fear  that  may  be  the  logical  implication  of 
this  decision),  and  the  very  nature  of 
contracts  is  that  their  terms  can  be 
customized  to  suit  the  particular 
circumstances  in  which  the  parties  find 
themselves.  Where  a  landlord  has  expressly 
included  lease  provisions  prohibiting  the 
attachment  of  certain  equipment  to  rental 
property,  it  cannot  be  said  that  he  has 
consented  to  such  an  occupation  of  his 
property. 

In  other  words,  if  the  landlord  has  not 
agreed  to  a  certain  occupation  or  use  of  his 
property,  there  can  be  no  theory  of  consent 
with  respect  to  the  prohibited  occupation  or 
use  that  would  prevent  application  of  the 
Takings  Clause.  Cf.  Declaration  of  Charles  M. 
Haar  in  Support  of  Reply  Conunents  of 
National  Apartment  Association  et  al.,  at  24- 
25  ("The  notion  of  implied  consent  to  use  the 
property  *  *  *  is  not  applicable  here  where 
the  owners  are  careful  to  delineate  the 
boundaries  of  the  demised  property  to 
exclude  areas  such  as  the  roof  and  exterior 
walls.").  Admittedly,  a  tenant  who  occupies 
property  subject  to  certain  contractual 
limitations  is  not  a  complete  stranger  to  the 
property,  but  as  fer  as  contractually  restricted 
uses  of  that  property  are  concerned,  the  law 
does  indeed  deem  him  "an  interloper." 
Florida  Power.  480  U.S.  at  252. 

Indeed,  the  R&O  repeatedly  recognizes  this 
very  point — namely,  that  the  government  can 
regulate  property  use  only  within  the 
boundaries  of  the  property  rights  that  have 
actually  been  conferred  upon  the  tenant — in 
the  discussion  of  common  and  restricted 
access  property.  For  instance,  in  rejecting  the 
argument  that  the  Commission  could  strike 
down  lease  provisions  limiting  tenant  usage 
of,  or  access  to,  common  and  other  property, 
the  R40  correctly  explains  that  "(sjo  long  as 
a  tenant  owns  the  reception  device  placed  in 
a  common  or  restricted  access  area,  and  the 
terms  of  the  tenant's  lease  *  *  *  or  other 


agreement  do  not  give  the  tenant  the  right  to 
exclusively  possess  any  portion  of  this 
property,  the  landlord's  •  •  •  property 
would  be  subjected  to  an  uninvited 
permanent  physical  occupation."  Supra  at 
para.  39  (emphasis  added).  If  placement  of  a 
reception  device  on  projjerty  such  as  a 
balcony  or  exterior  wall  adjoining  a  tenant's 
apartment  is  barred  by  the  rental  contract, 
however,  then  the  landlord  would  be  equally 
subject  to  an  "uninvited"  invasion  of  his 
property — the  forced  introduction  of  the 
prohibited  attachment — if  the  tenant 
nevertheless  affixed  a  device  on  that 
property.  Just  as  "the  landlord  does  not 
invite  the  tenant  to  take  possession  of 
common  and  restricted  access  property," 
supra  at  para.  35,  so  too  the  landlord  has  not 
invited  the  tenant  to  use  the  property  for  the 
attachment  of  reception  devices. 
Accordingly,  to  say  that  the  attachment  of 
devices  to  rental  property  is  like  the 
attachment  of  "rabbit  ears"  to  a  television  set, 
see  supra  at  para.  19,  does  not  advance  the 
ball  in  this  game;  the  critical  question  is 
whether  the  person  who  owns  the  equipment 
is  the  same  person  who  owns  the  projjerty  to 
which  it  is  permanently  affixed,  which  the 
R&O  makes  clear  in  its  section  on  restricted 
access  property.  See  supra  at  para.  39  (noting 
"critical"  issue  that  "ownership  of  the 
property  (i.e.,  the  hypothetically  required 
cable  equipment)  must  rest  with  the 
landlord").  And,  if  the  rabbit  ears  are  the 
property  of  some  third  party  and  their 
placement  is  mandated  by  the  government, 
that  would  raise  the  issue  of  a  per  se  Taking. 

Similarly,  in  declining  to  rely  on  Florida 
Power  in  the  context  of  restricted  and 
common  property,  the  R&O  notes  that  "the 
agreed-upon  scope  of  the  physical  {wssession 
is  set  forth  in  the  lease  or  other  controlling 
document."  Supra  at  para.  41.  As  noted, 
supra,  it  is  the  permanent,  physical 
occupation  of  the  owner's  property  (which 
could  be  a  number  of  different  kinds  of 
invasions),  not  just  the  extent  of  the 
possession  of  the  property  (which  is  only  one 
of  several  kinds  of  property  rights  that  might 
be  adversely  affected  by  an  occupation  of  the 
property),  that  triggers  the  Takings  Clause.  As 
discussed  above,  the  same  is  true  in  the 
rental  property  situation.  Location  of  a 
reception  device  on  an  exterior  wall  when 
such  action  is  barred  by  the  lease  is  no  more 
"agreed-upon"  than  placement  of  a  reception 
device  on  a  rooftop  when  that  particular 
action  is  prohibited  by  the  lease.  In  both 
cases,  what  matters  is  the  "agreed-upon 
scope"  of  the  tenant's  legal  rights  with 
respect  to  the  property  in  question.  Although 
the  majority  counters  that  "(flor  takings 
purposes,  the  lease  is  [only!  relevant  in 
defining  the  physical  area  of  consensual 
occupation  (e.g..  the  apartment  but  not  the 
roof  or  exterior  walls),"  supra  at  para.  22,  no 
support  for  that  assertion  is  provided. 

Given  the  primacy  of  the  lease  agreement 
in  defining  the  respective  property  rights  of 
landlords  and  tenants  in  leased  property,  the 
standard  adopted  in  this  Order — namely,  that 
tenants  can  attach  devices  to  property 
"within  their  leasehold,"  supra  at  para.  8 — 
is  entirely  circular.  The  property  rights  that 
are  "within  a  leasehold"  can  only  be 
ascertained  by  reference  to  the  lease,  but  this 


item  prohibits  any  lease  restrictions  that 
impair  attachments,  and  so  it  is  impossible 
to  limit  our  regulation  in  this  area  to  property 
rights  actually  possessed  by  the  leaseholder. 
Accordingly,  it  is  hard  to  see,  as  a  matter  of 
black  letter  contract  law,  what  it  means  for 
attachment  to  be  authorized  "within  a 
leasehold"  and  yet  undertaken  "without  the 
landlord's  permission."  Supra  at  11. 

I  question  the  force  of  Florida  Power  in  the 
context  of  this  R&O  for  another  reason:  that 
case  was  about  what  the  Supreme  Court 
called  "economic  regulation"  of  commercial 
agreements.  As  the  Court  explained,  "statutes 
regulating  the  economic  relations  of 
landlords  and  tenants  are  not  per  se  takings" 
under  Loretto.  480  U.S.  at  252  (emphasis 
added).  While  it  is  certainly  true  that  simple 
price  regulation  would  fall  within  this 
standard— end  those  were  the  facts  in  Florida 
Power— this  item,  by  contrast,  does  not 
involve  the  regulation  of  the  economic  status 
of  landlords  with  respect  to  tenants.  Rather, 
it  involves  the  regulation  of  their  respective 
property  rights;  it  transfers  from  the  landlord 
to  the  tenant  a  previously  unpossessed  and 
intentionally  retained  aspect  of  the  right  to 
use  the  property.  And  it  does  so  without 
providing  for  any  compensation  to  the 
landlord,  much  less  "just"  compensation. 
What  I  question  here,  primarily,  is  the  logic 
of  the  distinction  that  the  majority  has  drawn 
in  concluding  that  the  application  of  OTARD 
rules  presents  a  per  se  taking  in  one  area 
where  a  tenant  lacks  the  necessary  property 
rights  but  not  in  the  other.  Even  if  there  is 
no  per  se  Taking  in  these  situations, 
however,  the  extension  of  section  207  to 
rental  property  certainly  creates  a  potential 
regulatory  taking.  See  Declaration  of  Charles 
M.  Haar  in  Support  of  Reply  Comments  of 
National  Apartment  Association  ef  al.,  at  6- 
9  (arguing  that,  under  the  factors  set  forth  in 
Penn  Central  Transportation  Co.  v.  New  York 
City,  438  U.S.  104  (1978),  subjecting  rental 
property  to  OTARD  regulation  would 
occasion  a  regulatory  taking). 

If  the  foregoing  does  not  create  a  Takings 
Clause  problem,  then  at  least  the  circularity 
of  the  amendment  adopted  today  indicates 
that,  as  a  structural  matter,  section  207  was 
probably  never  intended  to  apply  to  viewers 
who  had  no  ownership  interest  in  the 
relevant  property.  When  section  207  is 
limited  to  governmental  and  homeowners' 
association  limits  on  reception  devices,  as 
opposed  to  lease  restrictions,  this  problem  of 
circularity  disappears. 

Finally,  I  note  that  in  erecting  its 
distinction  between  the  legal  significance  of 
attaching  devices  to  rental  property  and  to 
common/restricted  access  property,  the  R&O 
appears  to  assume  that  just  because  a 
landlord  has  agreed  to  the  exclusive 
possession  of  certain  property  by  a  tenant,  he 
has  thereby  transferred  to  the  tenant  an 
absolute  right  to  use  that  property.  This  is  in 
error. 

A  landlord  is  not  obliged  to  turn  over  to 
a  tenant  the  entire  "use"  strand  in  his  bundle 
of  property  rights.  If  he  chooses,  and  the 
tenant  agrees,  he  can  confer  a  limited  right 
to  use  upon  the  tenant.  Even  the  language  of 
the  R&O  belies  this  fundamental  premise. 
See,  e.g.,  para.  18  (noting  that  "to  a  large 
extent  (but  not  entirely,  if  contractual  usage 
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itations  exist!],  the  property  owmer 
lUnquishes  its  right  to  control  the  use  of  its 
iroperty  when  it  leases  the  property");  id. 

oting  "that  (absent  a  valid  restriction)  a 
oant  may  put  the  leased  premises  to 
Whatever  lawful  purpose  it  so  desires") 
itation  omitted).  In  foct,  use  restrictions  on 
rty  that  tenants  have  the  exclusive  right 

occu{^  and  possess  are  commonplace.  For 
ixample,  I  may  possess  the  exclusive  right  to 

;upy  the  patio  adjacent  to  my  apartment, 

d  I  may  also  have  an  exclusive  right  - 

nerally  to  use  it.  But  the  landlord  can,  by 
x>wer  of  private  contract,  restrict  my  use  of 
he  balcony:  that  is,  notwithstanding  my 
I  ixclusive  right  to  occupy  and  generally  use 
he  balcony,  I  may  not  be  legally  entitled  to, 
ny,  hang  laundry  on  its  rails  or  store  my 
ricycle  &ere.  The  landlord  has  chosen  not  to 
Migain  away  those  aspects  of  his  right  to  use 
he  property  and  thus  retains  them. 

I  do  not  think  that  section  207  authorizes 
u  to  deprive  landlords  of  their  right  to  retain 
ispects  of  the  right  to  use  their  property, 
[lonversely,  I  do  not  think  that  section  207 
luthorizes  us  to  bestow  new  property  rights 
ipon  tenants — here,  the  right  to  use  property 
for  certain  purposes — at  the  expense  of 
andlords.  Although  the  item  reasons  that  the 
ttatute  does  not  "direct  the  Commission  to 
impose  affirmative  duties  on"  non-viewers 
to  grant  access  to  restricted  areas  to  permit 
the  installation  of  reception  devices,  supra, 
that  is  exactly  what  the  rules  governing  rental 
property  do.  They  require  landlords  to 
transfer  certain  usage  rights  to  tenants  in 
order  to  allow  them  to  attach  devices;  that  is 
surely  an  affirmative  act  and,  now,  a  federal 
obligation. 

To  be  sure,  the  language  of  section  207  is 
exceedingly  broad,  obliging  us  to  adopt 
regulations  "to  prohibit  restrictions  that 
impair  a  viewer's  ability  to  receive  video 
programming  services  through  devices 
designed  for  over-the-air  reception"  of  '^ 

tervices.  But  we  should  always  read  these 
kinds  of  statutes  against  the  backdrop  of  the 
Takings  Clause,  as  Bell  Atlantic  Co.  v.  FCC 
toaches.  See  24  F.3d  1441  (D.C  Cir.  1994). 
Because  of  the  Takings  issues  that  are  at  least 
arguably  raised  here,  I  would  stop  short  of 
extending  these  rules  to  viewers  who  lack  an 
ownership  interest  in  the  property  to  which 
they  wish  to  affix  reception  devices.  There  is 
no  question  but  that  the  Commission  met  its 
obligation  under  section  207  in  the  first  R&O 
by  outlawing  governmental  and  homeowners' 
association  rules  that  impair  viewers' 
abilities  to  employ  reception  devices.  There 
is  no  statutory  need  to  go  further  and  create 
constitutional  problems  by  extending  the 
rules  to  property  in  which  viewers  lack  any 
ownership  interest 

To  sum  up,  it  is  not  clear  to  me  that  there 
is  a  significant  difference,  for  purposes  of 
Takings  Clause  analysis,  between  lease 
provisions  that  prohibit  the  installation  of 
reception  devices  in  common/restricted 
access  areas  and  lease  provisions  that  do  so 
in  other  rental  property  areas.  Under  Florida 
Power,  the  constitutionality  of  the  OTARD 
rules  in  either  context  turns  on  the  question 
of  consent  and,  thus,  on  the  terms  of  the 
particular  agreement  between  the  landlord 
and  the  tenant.  It  seems  to  me  that  if  one  of 
these  situations  presents  Takings  problems, 


as  this  item  concludes,  then  so  does  the 
other.  Moreover,  the  circularity  of  the 
standard  adopted  today  suggests  that  section 
207  was  never  meant  to  apply  outside  the 
context  of  property  in  which  the  viewer  has 
an  ownership  interest.  For  these  reasons,  and 
because  the  decision  to  extend  OTARD  rules 
to  leased  property  is  a  generally  unnecessary 
incursion  on  private  property  rights,  I 
respectfiilly  dissent. 

[FR  Doc.  98-33869  Filed  12-22-98;  8:45  am] 
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summary:  The  Federal  Communications 
Commission  has  adopted  a 
Memoranduim  Opinion  and  Order 
(MO&O)  responding  to  petitions  for 
reconsideration  of  ttie  First  Report  and 
Order  and  Second  Report  and  Order 
regarding  the  General  Wireless 
Communications  Service  (GWCS).  The 
MO&O  grants  in  part  a  petition  for 
reconsideration  of  the  Second  Report 
and  Order  filed  by  the  Wireless  Cable 
Association  International  (WCAI),  to  the 
extent  that  it  modifies  the  rule  on 
antenna  structure  clearance  procediues 
to  conform  with  streamlined  rules 
applicable  to  all  services.  The  MO&O 
dismisses  in  part  and  denies  in  part  a 
petition  for  reconsideration  of  the  First 
Report  and  Order  filed  by  several 
organizations  (Joint  Petitioners),  and  a 
petiticm  for  reconsideration  of  the 
Second  Report  and  Order  filed  by  the 
Association  for  Maximmn  Service 
Television,  Inc.  (MSTV). 
EFFECTIVE  DATE:  Jantiary  22. 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  G.  Wolfe,  Policy  Division, 
Wireless  Telecommunications  Bureau, 
(202)  418-1310. 

SUPPI^MENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Memorandiun  Opinion 
and  Order  in  ET  Docket  No.  94-32.  FCC 
98-212  .  adopted  on  August  26, 1998, 
and  released  on  November  25, 1998. 
The  complete  text  of  this  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street,  N.W..  Washington.  D.C.  and 
also  may  be  purchased  from  the 


Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800,  1231  20th  Street.  N.W., 
Washington,  DC  20036. 

Synopsis  of  Memorandum  Opinion  and 
Order 

1.  The  Commission  adopts  a 
Memorandum  Opinion  and  Order 
(MO&O)  which  grants  in  part  a  petition 
for  reconsideration  of  the  Second  Report 
and  Order  (Second  R&OJ  in  this 
proceeding  (60  FR  40712,  August  9, 
1998).  filed  by  the  Wireless  Cable 
Association  International  (WCAI).  The 
MO&O  denies  WCAI's  request  that  all 
GWCS  licensees  be  permitted  to 
partition  their  service  areas  because  the 
Commission  intends  to  address  this 
issue  in  another  proceeding.  The  MO&O 
denies  a  request  by  WCAI  to  license 
GWCS  in  Basic  Trading  Areas  (BTAs) 
rather  than  Economic  Areas  (EAs),  and 
denies  in  part  and  dismisses  in  part  a  , 
petition  for  reconsideration  of  the  First 
Report  and  Order  (First  R&O)  (60  FR 
13071,  March  10, 1995)  filed  by  the 
Association  for  Maximiun  Service 
Television  Inc.  (MSTV)  and  several 
other  organizations  Qoint  Petitioners) 
and  a  petition  for  reconsideration  of  the 
Second  R&O  filed  by  MSTV.  The  latter 
two  petitions  both  claim  that  the 
Commission  exceeded  its  statutory 
authority  in  creating  GWCS  and 
therefore  that  the  Commission  should 
revisit  its  decision  to  establish  a 
licensing  structure  for  the  service. 

2.  Hie  MO&O  first  considers  a 
petition  for  reconsideration  of  the  First 
R&O  filed  by  the  Joint  Petitioners, 
claiming  that  the  general  allocation  of 
the  4660-4685  MHz  band  to  the  Fixed 
and  Mobile  services  is  overly  broad 
because  it  will  permit  an  imidentified 
mix  of  services  to  operate  in  the  band. 
The  Commission  disagrees  with  this 
argiunent,  finding  that  the  petitioners 
merely  restate  the  issues  examined  and 
decided  in  the  First  R&O.  The  MO&O 
also  dismisses  the  Joint  Petitioners' 
argument  that  the  specific  allocation  of 
the  4660-4685  MHz  band  to  GWCS  is 
not  in  the  pubUc  interest,  because  the 
Commission  had  not  designated  the 
fiequency  band  for  GWCS  at  the  time 
the  petition  was  filed,  and  that  the 
Commission  subsequently  found  in  the 
Second  R&O  that  the  designation  to 
GWCS  is  in  the  public  interest. 

3.  The  MO&O  also  denies  MSTV's 
petition  for  reconsideration  of  the 
Second  R&O  dealing  with  the  specific 
designation  of  the  band  for  GWCS. 
MSTV  contends  that  the  Commission 
should  suspend  this  allocation  and 
related  assignments  pending  the 
resolution  of  assignment-  of  spectrum  to 
the  Broadcast  Auxiliary  Service  in  other 
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proceedings.  The  Commission 
determines  that  the  argimients  and 
concenis  raised  by  MSTV  were 
considered  and  decided  in  the  Second 
R&O  and  that  MSTV  petition  and 
comments  and  petitions  filed  by  parties 
in  support  of  MSTT  provide  no  new 
information  or  arguments  that  persuade 
the  Commission  that  the  actions  taken 
in  the  Second  R&O  shoidd  be  changed 
or  set  aside. 

4.  The  MO&O  denies  a  request  made 
by  WCAI  to  license  GWCS  using 
geographic  areas  known  as  BTAs  rather 
than  EAs.  WCAI  argues  that  the  decision 
made  in  the  Second  R&O  will  seriously 
prejudice  those  service  providers 
(including  wireless  cable  operators)  that 
intend  to  utilize  GWCS  in  conjimction 
with  other  services  that  are  Ucensed  on 
the  basis  of  BTAs.  The  Commission  in 
denying  the  request  stresses  the 
importance  of  providing  flexibility  for  a 
wide  range  of  services  without  favoring 
any  particular  existing  service.  The 
Commission  finds  it  particularly 
appropriate  to  use  a  geographical 
service  area  designation  that  is  capable 
of  accommodating  a  broad  range  of 
services  where,  as  here,  the  Commission 
does  not  have  any  firm  information  as 

to  what  the  uses  of  the  services  are 
likely  to  be. 

5.  WCAI  also  requests  that  the 
Commission  should  expand  the 
partitioning  option  adopted  in  the 
Second  R&O  to  allow  all  GWCS 
licensees,  not  just  rural  telephone 
companies,  to  partition  their  service 
area.  The  Commission  dismisses  this 
request  noting  that  the  issue  will  be 
resolved  in  the  Geographic  Partitioning 
and  Spectrum  Disaggregation 
proceeding,  WT  Docket  96-148  (Report 
and  Order  at  62  FR  00653,  January  6, 
1997.  and  Further  Notice  of  Proposed 
Rule  Making  at  62  FR  00696,  January  6, 
1997). 

6.  The  MO&O  grants  the  portion  of 
WCAI's  petition  which  asks  that  the 
Commission  amend  its  rules  to  permit 
the  mounting  of  antennas  on  existing 
structures  that  have  previously  received 
a  "no  hazard"  determination  from  the 
Federal  Aviation  Administration  (FAA) 
without  any  additional  Commission 
authorization.'  The  Commission  finds 
that  it  amended  its  antenna  structure 
clearance  procedures  after  the  adoption 
of  the  Second  R&O,  and  that  these 
amended  rules  allow  mounting  of 
antennas  on  existing  structures  that 
have  already  received  a  "no  hazard" 
determination  from  the  FAA  and  have 


been  registered  with  the  Commission 
without  prior  Commission  approval. 
Therefore,  the  Commission  grants 
WCAI's  request  by  amending  part  26  of 
the  rules  to  reflect  current  antenna 
structure  requirements. 

Revised  Final  Regulatory  Flexibility 
Analysis 

7.  As  required  by  Section  603  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  603 
(RFA),2  an  Initial  Regulatory  Flexibility 
Analysis  (IRFA)  was  incorporated  in  the 
First  Notice  of  Proposed  Rulemaking 
(First  NPRM) '  and  a  Further  Initial 
Regulatory  Flexibility  Analysis  (FIRFA) 
was  incorporated  in  the  Second  Notice 
of  Proposed  Rulemaking  (Second 
NPRM).*  The  Commission  sought 
written  public  comments  on  the 
proposals  in  the  First  NPRM  and  the 
Second  NPRM.  including  on  the  IRFA 
and  the  FIRFA.  A  Final  Regulatory 
Flexibihty  Analysis  (FRFA)  was 
incorporated  in  the  Commission's  First 
R&O  in  this  proceeding  and  in  the 
Commission's  Second  R&O.  The 
Commission's  Revised  Final  Regulatory 
Flexibility  Analysis  (RFRFA)  in  this 
MO&O  conforms  to  the  RFA.  as 
amended  by  the  Contract  With  America 
Advancement  Act  of  1996,  Public  Law 
No.  104-121,  110  Stat.  847  (1996) 
(CWAAA).5 

I.  Need  For  and  Objective  of  the  Rules 

8.  This  MO&O  streamlines  the 
antenna  structiu^  clearance  procedures 
for  General  Wireless  Communications 
Services  (GWCS)  which  were  adopted  in 
the  Second  R&O  to  conform  with  the 
procediues  applicable  to  all  wireless 
services.  The  new  antenna  structure 
clearance  procedures  eliminate  the  need 
for  Commission  approval  of  antenna 
structmes  that  have  already  been 
approved  by  the  Federal  Aviation 
Administration  (FAA).  A  petition  for 
reconsideration  contended  that  no 
Commission  approval  should  be 
required  for  the  moimting  of  antennas 
on  existing  structures  which  have 
received  an  FAA  "no  hazard" 
determination.  The  Commission 
concludes  that  it  is  in  the  public  interest 
to  apply  to  GWCS  the  streamlined 
antenna  structure  cleanmce  rules  which 
were  adopted  for  all  services  subsequent 
to  the  adoption  of  the  Second  R&O. 


n.  Summary  of  Issues  Raised  by  the 
Public  Comments  in  Response  to  the 
Final  Regulatory  Flexibility  Analysis 

9.  No  comments  were  submitted  in 
direct  response  to  the  Initial  or  Final 
Regulatory  Flexibility  Analyses. 
However,  WCAI  filed  a  Petition  for 
Reconsideration  of  the  Second  R&O 
which  contended  that  the  Commission 
should  amend  its  rules  to  permit  the 
mounting  of  antennas  on  existing 
structures  that  have  previously  received 
a  "no  hazard"  determination  from  the 
FAA,  without  any  additional 
Commission  authorization. 

III.  Projected  Reporting, 
Recordkeeping,  and  ofiier  Compliance 
Requirements  of  the  Rule 

10.  None.  The  rule  merely  requires 
that  GWCS  licensees  conform  to  the 
applicable  antenna  structure  rules. 

IV.  Description  and  Estimate  of  Small 
Entities  Subject  to  the  Rules 

11.  The  rule  adopted  in  this  MO&O 
will  apply  to  prospective  GWCS 
licensees.  In  the  Second  R&O,  the 
Commission  established  rules  for  the 
auction  of  875  GWCS  licenses,  and 
provided  that  small  businesses  would 
have  the  benefit  of  preferential  bidding 
credits  and  installment  payments.  In  the 
Second  R&O.  the  Commission  also 
adopted  the  small  business  definition 
applicable  to  broadband  PCS.  i.e.,  any 
firm,  together  with  its  attributable 
investors  and  affiliates,  with  average 
gross  revenues  for  the  three  preceding 
years  not  in  excess  of  $40  million.^ 
Since  auctions  have  not  been  held  for 
GWCS,  we  cannot  estimate  the  nimiber 
of  licensees  that  fit  wathin  this  category. 
Under  the  Small  Business 
Administration  (SBA)  rules  applicable 
to  radiotelephone  companies,  a  small 
entity  is  a  radiotelephone  company 
employing  fewer  than  1,500  persons.' 

12.  The  1992  Census  of 
Transportation,  Communications,  and 
Utilities,  conducted  by  the  Bureau  of  the 
Census,  which  is  the  most  recent 
information  available,  shows  that  only 
12  radiotelephone  firms  out  of  a  total  of 
1,178  such  firms  which  operated  during 
1992  had  1,000  or  more  employees.* 


'  WCAI  indicates  that  47  CFR  26.309(a)  provides 
that  a  GWCS  antenna  structure  may  not  be  200  feet 
or  more  above  ground  level  without  prior 
Commission  approval. 


^Regulatory  Flexibility  Act.  Public  Law  No.  9&- 
354,  94  Stat.  1164  (enacted  Sept.  19. 1980) 
(Regulatory  Flexibility  Act). 

»59  FR  59292,  November  17,  1994. 

«60  FR  13102,  March  10.  1995. 

'Title  n  of  the  CWAAA  is  "The  Small  Business 
Regulatory  Enforcement  Fairness  Act  of  1996," 
(SBREFA).  codified  at  5  U.S.C.  601. 


*  In  the  Fourth  Report  and  Order  in  this 
proceeding  (  63  FR  S6573,  October  22, 1998),  the 
Commission  revised  the  rules  applicable  to  GWCS 
to  provide  that,  in  calculating  gross  revenues  for  the 
purposes  of  small  business  eligibility,  applicants 
will  be  required  to  count  the  gross  revenues  of  the 
de  facto  and  de  jure  controlling  interests  of  the 
applicant  and  its  affiliates. 

'13  CFR  121.201.  Standard  Industrial 
Classification  (SIC)  Code  4812. 

"  U.S.  Bureau  of  the  Census.  U.S.  Department  of 
Commerce,  1992  Census  of  Transportation, 
Communications,  and  Utilities,  UC92-2S-1,  Subject 
Series,  Establishment  and  Firm  Size,  Table  5, 
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Given  the  facts  that  nearly  all 
radiotelephone  companies  have  fewer 
than  1,000  employees  and  that  no 
reliable  estimate  of  the  number  of 
prospective  GWCS  licensees  can  be 
made,  we  assume,  for  purposes  of  our 
evaluations  and  conclusions  in  this  - 
revised  FRFA.  that  all  of  the  licenses 
will  be  awarded  to  small  entities,  as  that 
term  is  defined  by  the  SBA. 

V.  Steps  Taken  To  Minimize  the 
Burdens  on  Small  Entities 

13.  The  rule  adopted  in  the  MO&O 
reduces  the  burdens  on  small  entities 
placed  upon  them  by  the  rule  adopted 
in  the  SeK:ond  R&O.  The  rule  adopted  in 
the  MO&O  accomplishes  this  objective 
by  permitting  the  mounting  of  antennas 
on  existing  structures  that  have 
previously  received  a  "no  hazard" 
determination  by  the  FAA,  without  any 
additional  Commission  authorization, 
and  by  applying  streamlined  antenna 
clearance  procedures  which  have  been 
applied  to  all  services. 

VI.  Significaat  Ahematives  Considered 
and  Rejected 

14.  The  Commission  made  this 
change  in  the  antenna  clearance  rules  in 
response  to  a  Petition  for 
Reconsideration.  The  Commission  could 
have  retained  the  original  rule,  but  the 
Commission  foimd  that  its  new  antenna 
clearance  rules  minimize  burdens  on  all 
licensees,  without  having  a  negative 
impact  on  the  public  interest  or  public 
safety. 

•Vn.  Report  to  Congress 

15.  The  Commission  shall  send  a  copy 
of  this  Revised  Final  Regulatory 
Flexibility  Analysis,  together  with  the 
MO&O.  in  a  report  to  Congress  piusuant 
of  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.'  A 
copy  of  the  MO&O  and  this  RFRFA  (or 
summary  thereof)  shall  be  sent  to  the 
Chief  Coimsel  for  Advocacy  for  the 
Small  business  Administration. 

Ordering  Clauses 

16.  As  required  by  Section  603  of  the 
Regulatory  Flexibility  Act,'°  the 
Commission  has  prepared  a  Revised 
Final  Regulatory  Flexibility  Analysis  of 
the  expected  impact  on  small  entities  of 
the  changes  in  our  rules  adopted  herein 
The  Revised  Final  Regulatory  Flexibility 
Analysis  is  in  this  doc\unent  and  in 
Appendix  B  of  the  full  text  of  the 
MO&O. 

17.  This  action  is  taken  pursuant  to 
sections  4(i),  5(c),  302,  303(c),  303(f). 


Employment  Size  of  Finns:  1992,  SIC  Code  4812 
(issued  May  1995). 

»5U.S.C.  801(a)(1)(A). 

■OS  U.S.C  603. 


303(g),  and  303(r)  of  the 
Communications  Act  of  1934,  47  U.S.C. 
154(i),  155(c),  302,  303(c),  303(f).  303(g), 
303(r). 

18.  Accordingly,  it  is  ordered  that  the 
petition  for  reconsideration  of 
Allocation  of  Spectrum  Below  5  GHz 
Transferred  from  Federal  Ck)vemment 
Use,  ET  Docket  No.  94-32,  First  Report 
and  Order  and  Second  Notice  of 
Proposed  Rulemaking,  filed  by  the 
Association  for  Maximum  Service 
Television,  Inc.,  the  Association  of 
America's  Public  Television  Stations, 
Capital  aties/ABC,  hic,  CBS,  Inc.,  the 
Fox  Television  Group  of  companies,  the 
National  Association  of  Broadcasters, 
the  National  Broadcasting  Company, 
Inc.,  the  Public  Broadcasting  Service, 
Inc.,  and  the  Radio-Television  News 
Directors  Association  is  dismissed  in 
part  and  otherwise  is  denied. 

19.  It  is  further  ordered  that  the 
petition  for  reconsideration  of 
Allocation  of  Spectrum  Below  5  GHz 
Transferred  from  Federal  Government 
Use,  ET  Docket  No.  94-32,  Second 
Report  and  Order,  filed  by  Association 
for  Maximum  Service  Television.  Inc.,  is 
denied,  and  the  petition  for 
reconsideration  filed  by  Wireless  Cable 
Association  International  is  granted  in 
part  to  the  extent  discussed  ,  and 
otherwise  is  denied. 

20.  It  is  further  ordered  that  Part  26 
of  the  Commission's  Rules  is  amended 
and  will  become  efiective  January  22, 
1999. 

21.  It  is  further  ordered  that  the 
Director,  Office  of  PubUc  Affairs,  shall 
send  a  copy  of  this  Order,  including  the 
Revised  Final  Regulatory  Flexibility 
Analysis,  to  the  Qiief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  in  accordance  with 
section  603(a)  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  603(a). 

List  of  Subjects  in  47  CFR  Part  26 

Radio,  General  wireless 
communications  service. 

Federal  Ckimmunications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

Rule  Changes 

Part  26  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  26— GENERAL  WIRELESS 
COMMUNICATIONS  SERVICE 

1.  The  authority  citation  for  part  26 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  sections  154,  301, 
302, 303,  309,  and  332,  imless  otherwise 
noted. 


2.  Add  a  new  section  26.56  to  read  as 
follows: 

{  26.56    Antenna  structures;  air  navigabon 
safety. 

Licensees  that  own  their  antenna 
structures  must  not  allow  these  antenna 
structures  to  become  a  hazard  to  air 
navigation.  In  general,  antenna  structure 
owners  are  responsible  for  registering 
antenna  structures  with  the  FCC  if 
required  by  part  17  of  this  chapter,  and 
for  installing  and  maintaining  any 
required  marking  and  lighting. 
However,  in  the  event  of  default  of  this 
responsibility  by  an  antenna  structure 
owner,  each  FCC  permittee  or  Ucensee 
authorized  to  use  an  affected  antenna 
structure  will  be  held  responsible  by  the 
FCC  for  ensuring  that  the  antenna 
structure  continues  to  meet  the 
requirements  of  part  17  of  this  chapter. 
See  §  17.6  of  this  chapter. 

(a)  Marking  and  lighting.  Antenna 
structures  must  be  marked,  lighted  and 
maintained  in  accordance  widi  part  17 
of  this  chapter  and  all  applicable  rules 
and  requirements  of  the  Federal 
Aviation  Administration. 

(b)  Maintenance  contracts.  Antenna 
structure  owners  (or  licensees  and 
permittees,  in  the  event  of  default  by  an 
antenna  structure  owner)  may  enter  into 
contracts  with  other  entities  to  monitor 
and  carry  out  necessary  maintenance  of 
antenna  structures.  Antenna  structure 
owners  (or  Ucensees  and  permittees,  in 
the  event  of  default  by  an  antenna 
structure  owner)  that  make  such 
contractual  arrangements  continue  to  be 
responsible  for  the  maintenance  of 
antenna  structures  in  regard  to  air 
navigation  safety. 

f  26.309    [RamovMl] 

3.  Section  26.309  is  removed. 
(PR  Doc.  98-33979  Filed  12-22-98;  8:45  am] 
BNJJNQ  CODE  tna-ei-p 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  229 

[Docket  No.  970129015-8287-06;  LD. 
042597B] 

RIN0648-AI84 

Taking  of  Marine  Mammals  Incidental 
to  Commercial  Fishing  Operations; 
Harttor  Porpoise  Take  Reduction  Plan 
Regulations;  Correction 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
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action:  Final  rule;  correction. 

SUMMARY:  This  document  contains  a 
correction  to  the  final  rule  pertaining  to 
the  Harbor  Porpoise  Take  Reduction 
Plan  in  the  Gulf  of  Maine  and  Mid- 
Atlantic  waters  published  in  the  Federal 
Register  on  Oecember  2, 1998. 
DATES:  This  action  becomes  effective 
December  18, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Wieting.  301-713-2322. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  final  rule  FR  Doc.  98-31957, 
Taking  of  Marine  Mammals  incidental 
to  Commercial  Fishing  Operations; 
Harbor  Porpoise  Take  Reduction  Plan 
Regulations,  published  in  the  Federal 
Register  on  December  2, 1998  (63  FR 


66464),  implementing  a  harbor  porpoise 
take  reduction  plan  in  the  Gulf  of  Maine 
and  Mid-Atlantic  waters,  three  errors 
were  pubHshed  in  §229.33  in  the 
description  of  the  Mid-coast  and 
Offshore  Closure  Areas. 

Correction 

Two  incorrect  latitude  coordinates 
and  one  omitted  entry  were  listed  in  the 
December  2. 1998,  Federal  Register. 

§229.33    [Corrected] 

1.  On  page  66488,  in  §  229.33(a)(2).  in 
the  first  column,  in  the  table  titled 
"MID-COAST  CLOSURE  AREA",  in  the 
second  column  of  the  table,  in  the  sixth 
line,  "42''00'"  is  corrected  to  read 
"43°00'"  and  in  the  eighth  line,  "43''00'" 
is  corrected  to  read  "43°30'." 


2.  On  the  same  page,  in  §  229.33(a)(5), 
in  the  second  column,  in  the  table  titled 
"OFFSHORE  CLOSURE  AREA",  an 
entry  is  correctly  added  in  numerical 
order,  in  the  first  column  of  the  table 
under  the  heading  "Point",  add 
"OFS6";  in  the  second  column  of  the 
table,  under  the  heading  "N.  Lat.",  add 
"42''50'"  and  in  the  third  column  of  the 
table,  under  the  heading  "W.  Long.", 
add  "69''30'". 

NMFS  is  correcting  these  errors  and  is 
making  no  substantive  change  to  the 
document  in  this  action. 

Dated:  December  18, 1998. 
Andrew  A.  Rosenberg, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

[FR  Doc.  98-34000  Filed  12-18-98;  2:43  pm) 

WLUNG  CODE  3610-22-f 
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Proposed  Rules 


rhis  section  of  the  FEDERAL  REGISTER 
Bonlains  notices  to  the  public  of  the  proposed 
Issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
yersons  an  opportunity  to  participate  in  the 
Tjle  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

Proposed  Modification  of  the  Orlando 
Class  B  Airspace  Area,  FL;  Public 
Meeting 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  public  meeting. 


SUMMARY:  This  notice  changes  the  dates 
of  two  fact-finding  informal  airspace 
meetings.  The  purpose  of  these  meetings 
is  to  provide  interested  parties  the 
opportunity  to  present  views, 
recommendations,  and  comments  on  the 
planned  modification  to  the  Orlando 
Class  B  airspace  area,  and  the  Sanford, 
FL  Class  D  airspace  area. 
DATES:  The  informal  airspace  meetings 
originally  were  scheduled  for 
Wednesday,  February  17;  and  Thursday, 
February  18, 1999.  However,  due  to  the 
hig]^  level  of  public  interest  in  these 
meetings,  the  FAA  finds  that  it  is 
necessary  to  reschedule  the  meeting 
dates.  The  public  meetings  will  take 
place  on  Wednesday,  January  27,  and 
Thursday,  January  28, 1999,  starting  at 
7:00  p.m. 

Comments  must  be  received  on  or 
before  February  26. 1999. 
ADDRESSES:  Meetings:  On  January  27, 
1999,  the  meeting  will  be  at  the  A.K. 
Shumaker  Terminal  Building,  Suite  200 
Conference  Room,  Orlando-Sanford 
International  Airport,  Sanford,  FL.  On 
January  28, 1999.  the  meeting  will  be  at 
Kissimmee  Municipal  Airport  Terminal 
Building.  301  N.  Dyer  Blvd..  Kissimmee. 
FL. 

Comments:  Send  or  deliver  comments 
on  the  proposal  in  triplicate  to: 
Manager.  Air  Traffic  Division.  ASO- 
500.  Federal  Aviation  Administration. 
1701  Coliunbia  Ave.,  College  Park,  GA 
30337. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Shelton,  Air  Traffic  Division, 
ASO-500,  FAA,  Southern  Regional 
Office,  telephone  (404)  305-5585. 
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SUPPLEMENTARY  INFORMATION:  The  FAA 
recognizes  that  it  is  providing  less  than 
the  standard  60-days'  notice  of  the 
meeting  dates.  The  FAA  will  follow  all 
special  notification  procedures, 
including'sending  notices  of  the 
meeting  dates  to  all  known  licensed 
pilots,  airport  managers/operators,  and 
operators  of  parachute,  sailplane, 
ultralight,  and  balloon  clubs  within  a 
100-mile  radius  of  the  Orlando-Sanford 
International  Airport.  In  addition,  the 
FAA  will  provide  notice  of  the  meeting 
dates  to  the  local  newspapers. 

Meeting  Procedures 

The  following  procedures  will  be 
used  to  facilitate  the  meeting: 

(a)  The  meetings  will  be  informal  in 
nature  and  will  be  conducted  by  a 
representative  of  the  FAA  Southern 
Region.  Representatives  from  the  FAA 
will  present  a  formal  briefing  on  the 
proposed  changes  to  the  Class  B 
airspace  area.  Each  participant  will  be 
given  an  opportunity  to  deliver 
comments  or  make  a  presentation  at  the 
meetings. 

(b)  The  meetings  will  be  open  to  all 
persons  on  a  space-available  basis. 
There  will  be  no  admission  fee  or  other 
charge  to  attend  and  participate. 

(c)  Any  person  wishing  to  make  a 
presentation  to  the  FAA  panel  will  be 
asked  to  sign  in  and  estimate  the 
amount  of  time  needed  for  such 
presentation.  This  will  permit  the  panel 
to  allocate  an  appropriate  amount  of 
time  for  each  presenter. 

(d)  The  meetings  will  not  be 
adjourned  until  everyone  on  the  Ust  has 
had  an  opportunity  to  address  the  panel. 

(e)  Position  papers  or  other  handout 
material  relating  to  the  substance  of  the 
meetings  will  be  accepted.  Participants 
wishing  to  submit  handout  material 
should  present  three  copies  to  the 
presiding  officer.  There  should  be 
additional  copies  of  each  handout 
available  for  other  attendees. 

(f)  The  meetings  will  not  be  formally 
recorded.  However,  a  simmiary  of  the 
comments  made  at  the  meetings  will  be 
filed  in  the  docket. 

Agenda  for  the  Meetings 

Opening  Remarks  and  Discussion  of 
Meeting  I^ocedures. 
Briefing  on  Background  for  Proposals. 
Public  Presentations  and  Comments. 
Closing  Comments. 


Issued  in  Washington,  DC.  on  December 
16, 1998. 
John  S.  Walker. 

Program  Director  for  Air  Traffic  Airspace 
Maitagement. 

(FR  Doc.  98-33852  Filed  12-22-98:  8:45  ami 
BIUJNO  CODE  4t10-1>-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  284 
[Doetot  No.  RM96-1-011] 

Standards  for  Business  Practices  of 
Interstate  Natural  Gas  Pipelines 

December  17, 1998. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

action:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  The  Federal  Energy 

Regulatory  Commission  is  proposing  to 

amend  §  284.10  of  its  regulations 

governing  standards  for  conducting 

business  practices  and  electronic 

communication  wdth  interstate  natural 

gas  pipelines.  The  Commission  is 

proposing  to  incorporate  by  reference 

the  most  recent  version  of  the  standards. 

Version  1.3  promulgated  July  31, 1998. 

by  the  Gas  Industry  Standards  Board 

(GISB). 

DATES:  Comments  are  due  January  22, 

1999. 

ADDRESSES:  Federal  Energy  Regulatory 

Commission,  888  First  Street,  N.E.. 

Washi^on  DC  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Goldenberg,  Office  of  the 

General  Counsel.  Federal  Energy 
^    Regulatory  Commission,  888  First 

Street,  NE.,  Washington,  DC  20426, 

(202)  208-2294 
Marvin  Rosenberg,  Office  of  Economic 

Policy,  Federal  Energy  Regulatory 

Commission,  888  First  Street,  NE.. 

WashiB^ton^  DC  20426,  (202)  208- 

1283 
Kay  Morice,  Office  of  Pipeline 

Regulation,  Federal  Energy  Regulatory 

Commission,  888  First  Street,  NE.. 

Washington,  DC  20426.  (202)  208- 

0507 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register. 
the  Commission  also  provides  all 
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interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  the  Public  Reference  Room  at  888 
First  Street,  N.E..  Room  2A, 
Washington,  DC  20426.  The 
Commission  Issuance  Posting  System 
(OPS)  provides  access  to  the  texts  of 
formal  documents  issued  by  the 
Commission.  CIPS  can  be  accessed  via 
Internet  through  FERC's  Homepage 
(http://www.ferc.fed.us)  using  the  CIPS 
Link  or  the  Energy  Information  Online 
icon.  The  full  text  of  this  document  will 
be  available  on  CIPS  in  ASCII  and 
WordPerfect  6.1  format.  CIPS  is  also 
available  through  the  Commission's 
electronic  bulletin  board  service  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a  ^ 
modem  by  dialing  202-208-1397,''if 
dialing  locally,  or  1-800-856-3920,  if 
dialing  long  distance.  To  access  CIPS, 
set  your  communications  software  to 
19200,  14400, 12000,  9600,  7200,  4800, 
2400,  or  1200  bps,  full  duplex,  no 
parity,  8  data  bits  and  1  stop  bit.  User 
assistance  is  available  at  202-208-2474 
or  by  E-mail  to 
CipsMastei^FERC.fed.us. 

This  document  is  also  available 
through  the  Commission's  Records  and 
Information  Management  System 
(RIMS),  an  electronic  storage  and 
retrieval  system  of  documents  submitted 
to  and  issued  by  the  Commission  after 
November  16, 1981.  Documents  from 
November  1995  to  the  present  can  be 
viewed  and  printed.  RIMS  is  available 
in  the  Public  Reference  Room  or 
remotely  via  Internet  through  FERC's 
Homepage  using  the  RIMS  link  or  the 
Energy  Information  Online  icon.  User 
assistance  is  available  at  202-208-2222, 
or  by  E-mail  to 
RimsMaster^FERC.fed.us. 

Finally,  the  complete  text  on  diskette 
in  WordPerfect  format  may  be 
purchased  from  the  Commission's  copy 
contractor,  RVJ  International,  Inc.  RVJ 
International.  Inc.,  is  located  in  the 
Public  Reference  Room  at  888  First 
Street.  NE.,  Washington,  DC  20426. 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  proposing 
to  amend  §  284.10  of  its  regulations 
governing  standards  for  conducting 
business  practices  and  electronic 
communications  with  interstate  natural 
gas  pipelines.  The  Commission  is 
proposing  to  adopt  the  most  recent 
version.  Version  1.3,  of  the  consensus 
industry  standards,  promulgated  by  the 
Gas  Industry  Standards  Board  (GISB). 


I.  Background 

In  Order  Nos.  587,  587-B,  587-C, 
587-C  and  587-H.'  the  Commission 
adopted  regulations  to  standardize  the 
business  practices  and  communication 
methodologies  of  interstate  pipelines  in 
order  to  create  a  more  integrated  and 
efficient  pipeline  grid.  In  those  orders, 
the  Commission  incorporated  by 
reference  consensus  standards 
developed  by  GISB,  a  private,  consensus 
standards  developer  composed  of 
members  from  all  segments  of  the 
natural  gas  industry. 

On  November  9, 1998,  GISB  filed  with 
the  Commission  its  most  recent  revision 
of  its  standards.  Version  1.3.  GISB  also 
provided  a  description  of  its  ongoing 
activities. 

II.  Discussion 

The  Commission  is  proposing  to 
adopt  Version  1.3  of  GISB 's  consensus 
standards  with  an  implementation  date 
on  the  first  of  the  month  occurring  90 
days  after  publication  of  the  final  rule 
in  the  Federal  Register.  Version  1.3  of 
the  GISB  standards  updates  and 
improves  the  standards,  with  the 
principal  changes  occiuring  in  the  areas 
of  confirmation  practices,  fiirther 
standardization  of  the  information 
provided  on  pipeline  Internet  web  sites, 
and  revisions  to  the  data  sets.^ 
Commission  adoption  of  these  standards 
will  keep  the  Commission  regulations 
current. 

Because  the  Version  1.3  standards 
include  the  nomination  and  intra-day 
nomination  standards  adopted  by  the 
Commission  in  Order  No.  587-H, 
separate  reference  to  these  standards  in 
the  regulations  is  no  longer  necessary 
and  is  proposed  to  be  removed.  The 
Commission  also  is  continuing  its 
previous  practice  by  proposing  to 


'  Standards  For  Business  Practices  Of  Interstate 
Natural  Gas  Pipelines,  Order  No.  587, 61  FR  39053 
(Jul.  26. 1996).  m  FERC  Stats.  &  Regs.  Regulations 
Preambles  1 31.038  (Jul.  17, 1996),  Order  No.  587- 
B,  62  FR  5521  (Feb.  6.  1997),  ffl  FERC  Stats,  ft  Regs. 
Regulations  Preambles  1 31,046  (Jan.  30, 1997). 
Order  No.  587-C.  62  FR  10684  (Mar.  10,  1997),  in 
FERC  Stats.  &  Regs.  Regulations  Preambles  1 31.050 
(Mar.  4, 1997),  Order  No.  587-G,  63  FR  20072  (Apr. 
23. 1998),  m  FERC  Stats,  ft  Regs.  Regulations 
Preambles  1  31.062  (Apr.  16,  1998),  Order  No.  587- 
H,  63  FR  39509  (July  23,  1998),  III  FERC  Stats,  ft 
Regs.  Regulations  Preambles  1 31.063  (July  15, 
1998). 

2  The  following  reflects  the  changes  from  the 
Version  1.2  standards  previously  adopted  by  the 
Commission.  The  list  does  not  include  the  intra-day 
nomination  standards  that  already  were  adopted  in 
Order  No.  587-H.  Revised  standards  are:  1.3.3, 
1.3.14,  1.3.24, 1.3.27,  2.3.9.  2.3.16.  2.3.20,  and 
4.3.16.  New  standards  are:  1.3.35  through  1.3.38, 
1.3.45,  1.3.46.  3.3.22,  4.1.16  through  4.1.21,  4.2.1 
through  4.2.8,  and  4.3.17  through  4.3.35.  Revised 
data  sets  are:  1.4.1  through  1.4.6,  2.4.1  through 
2.4.6,  3.4.1  through  3.4.3,  5.4.1  through  5.4.9.  5.4.11 
through  5.4.13,  5.4.16,  and  5.4.17.  New  data  sets 
are:  1.4.7  and  3.4.4. 


exclude  standards  2.3.29  dealing  with 
operational  balancing  agreements 
(OBAs),  2.3.30  dealingdArith  netting  and 
trading  of  imbalances,  and  4.3.4  d^ing 
with  retention  of  electronic  data.  The 
Commission  has  issued  its  own 
regulations  in  these  areas,^  so  that 
incorporation  of  the  GISB  standards  is 
imnecessary  and  may  cause  confusion 
as  to  the  applicable  Commission 
requirements. 

GISB  approved  the  standards  under 
its  consensus  procedures.*  As  the 
Commission  found  in  Order  No.  587, 
adoption  of  consensus  standards  is 
appropriate  because  the  consensus 
process  helps  ensure  the  reasonableness 
of  the  standards  by  requiring  that  the 
standards  draw  support  from  a  broad 
spectrum  of  all  segments  of  the 
industry.  Moreover,  since  the  industry 
itself  has  to  conduct  business  imder 
these  standards,  the  Commission's 
regulations  should  reflect  those 
standards  that  have  the  widest  possible 
support.  In  §  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTT&AA)  of  1995.  Congress 
affirmatively  requires  federal  agencies  to 
use  technical  standards  developed  by 
voluntary  consensus  standards 
organizations,  like  GISB.  as  means  to 
carry  out  policy  objectives  or  activities.' 

In  addition,  in  Order  No.  587-G.  the 
Commission  deferred  implementation  of 
its  OBA  regulation*  and  its  imbalance 
trading  regulation ''  luitil  GISB  had  an 
opportunity  to  develop  standards 
related  to  OBAS  and  imbalance  trading. 
GISB  reports  that  it  has  approved  a 
model  Operational  Balancing 
Agreement  and  that  its  OBA  standards 
are  completed.^  In  a  contemporaneous 
order,  the  Commission  is  establishing  an 
April  1. 1999  date  for  the  pipelines  to 
comply  with  the  regulation  requiring 
them  to  enter  into  OBAs  with 
interconnecting  interstate  and  intrastate 
pipelines. 

GISB  is  continuing  to  work  on  its 
standards  relating  to  imbalance  trading, 
and  according  to  GlSB's  schedule,  these 
standards  are  scheduled  for  completion 


'  18  CFR  284.10(c}(2)(i)  (OBAs),  (c)(2)(ii)  (netting 
and  trading  of  imbalances),  and  (c)(3)(v)  (record 
retention). 

<This  process  first  requires  a  super-majority  vote 
of  17  out  of  25  members  of  GISB's  Executive 
Committee  with  support  from  at  least  two  members 
from  each  of  the  five  industry  segments — interstate 
pipelines,  local  distribution  companies,  gas 
producers,  end-users,  and  services  (including 
marketers  and  computer  service  providers).  For 
final  approval,  67%  of  GISB's  general  membership 
must  ratify  the  standards. 

'Pub  L.  104-113.  S  12(d).  110  Stat.  775  (1996),  15 
U.S.C  272  note  (1997). 

»18CFR284.10(c)(2)(i). 

'  18  CFR  284.10(c)(2)(ii). 

•GISB's  November  9, 1998  filing.  Docket  No. 
RM96-1-010,  Appendix  5. 


by  the  end  of  1998.'  Since  development 
of  imbalance  trading  standards  is  not  yet 
complete,  the  Commission  will  not 
establish  a  firm  implementation  date  for 
its  imbalance  trading  regulation. 
However,  given  the  importance  of 
imbalance  trading,  the  Commission 
expects  such  implementation  to  take 
place  prior  to  the  1999  heating  season. 

m.  Notice  of  Proposed  Use  of 
Standards 

Office  of  Management  and  Budget 
Circular  A-119  (§  11)  (February  10. 
1998)  provides  that  federal  agencies 
publish  a  request  for  comment  in  a 
Notice  of  Proposed  Rulemaking  (NOPR) 
when  the  agency  is  seeking  to  issue  or 
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revise  a  regulation  that  contains  a 
standard  identifying  whether  a 
volimtary  consensus  standard  or  a 
government-unique  standard  is  being 
proposed.  In  this  NOPR,  the 
Conunission  is  proposing  to  use  Version 
1.3  Ouly  31, 1998)  of  the  voluntary 
consensus  standards  developed  by 
GISB. 

IV.  Information  Collection  Statement 

The  following  collections  of 
information  contained  in  this  proposed 
rule  have  been  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  imder  Section  3507(d)  of  the 
Paperwork  Reduction  Act  of  1995, 44 
U.S.C.  3507(d).  The  Commission  soUdts 


comments  on  the  Commission's  need  for 
this  information,  whether  the 
information  will  have  practical  utility, 
the  accuracy  of  the  provided  biuden 
estimates,  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected,  and  any  suggested  methods 
for  minimizing  respondents'  burden, 
including  the  use  of  automated 
information  techniques.  The  following 
burden  estimates  include  the  costs  for 
complying  with  GISB's  Version  1.3 
standards  which  update  and  improve 
the  existing  Version  1.2  standards.  The 
burden  estimates  are  primarily  related 
to  start-up  for  implementing  the  latest 
version  of  the  standards  and  data  sets 
and  will  not  be  on-going  costs. 


Data  collection 


FERC-545  .. 
FERC-549C 


Numt)er  of  re- 
spondents 


93 
93 


Numt)er  of  re- 
sponses per 
respondent 


Hrs.  per  re- 
sponse 


38 

2,610 


Total  number 
of  hrs. 


3.534 
242.730 


Total  Annual  Hours  for  Collection 

(Reporting  and  Recordkeeping,  (if  appropriate)  =  246,264. 

Information  Collection  Costs:  The  Commission  seeks  comments  on  the  costs  to  comply  writh  these  requirements. 
It  has  projected  the  average  annualized  cost  per  respondent  to  be  the  following: 


Annualized  Capital/Startup  Costs 

Annualized  Ck>sts  (Operations  &  Maintenance) 


Total  Annualized  Costs 


FERC-545 


$2,008 
0 


2.008 


FERC-549C 


$137,888 
0 


137.888 


OMB  regulations^"  require  OMB  to  approve  certain  information  collection  requirements  imposed  by  agency  rule. 
The  Commission  is  submitting  notification  of  this  proposed  rule  to  OMB. 

Title:  FERC-545,  Gas  Pipeline  Rates:  Rate  Change  (Non-Formal);  FERC-549C,  Standards  for  Business  Practices  of 
Interstate  Natural  Gas  Pipelines. 

Action:  Proposed  collections. 

OMB  Control  No.:  1902-0154,  1902-0174. 

Respondents:  Business  or  other  for  profit  (Interstate  natiual  gas  pipelines  (Not  applicable  to  small  business.)) 

Frequency  of  Responses:  One-time  implementation  (business  procedures,  capital/start-up). 

Necessity  of  Information:  This  proposed  rule,  if  implemented,  would  upgrade  the  Commission's  current  business 
practice  and  commimication  standards  to  the  latest  edition  approved  by  GISB  (Version  1.3).  The  implementation  of 
these  standards  is  necessary  to  increase  the  efficiency  of  the  pipeline  grid. 

The  information  collection  requirements  of  this  proposed  rule  will  be  reported  directly  to  the  industry  users.  The 
implementation  of  these  data  requirements  will  help  the  Commission  carry  out  its  responsibiUties  under  the  Natural 
Gas  Act  to  monitor  activities  of  the  natural  gas  industry  to  ensiue  its  competitiveness  and  to  assure  the  improved 
efficiency  of  the  industry's  operations.  The  Commission's  Office  of  Pipeline  Regulation  will  use  the  data  in  rate  proceedings 
to  review  rate  and  tariff  changes  by  natural  gas  companies  for  the  transportation  of  gas,  for  general  industry  oversight, 
and  to  supplement  the  dociunentation  used  during  the  Commission's  audit  process. 

Internal  Review:  The  Commission  has  reviewed  the  requirements  pertaining  to  business  practices  and  electronic 
communication  with  natiu-al  gas  interstate  pipelines  and  made  a  determination  that  the  proposed  revisions  are  necessary 
to  establish  a  more  efficient  and  integrated  pipeline  grid.  Requiring  such  information  ensures  both  a  common  means 
of  communication  and  common  business  practices  which  provide  participants  engaged  in  transactions  writh  interstate 
pipeUnes  with  timely  information  and  imiform  business  procedures  across  multiple  pipelines.  These  requirements  conform 
to  the  Commission's  plan  for  efficient  information  collection,  communication,  and  management  within  the  natiu^l  gas 
industry.  The  Commission  has  assured  itself,  by  means  of  its  internal  review,  that  there  is  specific,  objective  support 
for  the  burden  estimates  associated  with  the  information  requirements. 


«  GISB's  November  9. 1998  filing.  Docket  No. 
RM96-1-010,  Appendix  5. 
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Interested  persons  may  obtain 
information  on  the  reporting 
requirements  by  contacting  the 
following:  Federal  Energy  Regulatory 
Commission.  888  First  Street,  N.E., 
Washington,  D.C.  20426,  (Attention: 
Michael  Miller,  Office  of  the  Chief 
Information  Officer,  Phone:  (202)208- 
1415.  fax:  (202)273-0873  email: 
michael.milleT@ferc.fed.us]. 

Comments  concerning  the  collection 
of  infonnation(s)  and  the  associated 
burden  estimate(s),  should  be  sent  to  the 
contact  Usted  above  and  to  the  OfBce  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  D.C.  20503  [Attention: 
Desk  Officer  for  the  Federal  Energy 
Regulatory  Commission,  phone: 
(202)395-3087.  fax:  (202)395-7285) 

V.  Environmental  Analjrsis 

The  Commission  is  required  to 
prepare  an  Environmental  Assessment 
or  an  Enviroiunental  Impact  Statement 
for  any  action  that  may  have  a 
significant  adverse  effect  on  the  human 
environment.  1'  The  Commission  has 
categorically  excluded  certain  actions 
from  these  requirements  as  not  having  a 
significant  effect  on  the  hiunan 
environment. '2  The  actions  proposed  to 
be  taken  here  fall  within  categorical 
exclusions  in  the  Commission's 
regulations  for  rules  that  are  clarifying, 
corrective,  or  procediu-al,  for 
information  gathering,  analysis,  and 
dissemination,  and  for  sales,  exchange, 
and  transportation  of  natural  gas  that 
requires  no  construction  of  facilities." 
Therefore,  an  environmental  assessment 
is  uimecessary  and  has  not  been 
prepared  in  this  rulemaking. 

VI.  Regulatory  Flexibility  Act 
Certification 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  '*  generally  requires  a  description 
and  analysis  of  final  rules  that  will  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  proposed  regulations  would  impose 
requirements  only  on  interstate 
pipelines,  which  are  not  small 
businesses,  and,  these  requirements  are, 
in  fact,  designed  to  reduce  the  difficulty 
of  dealing  with  pipelines  by  all 
customers,  including  small  businesses. 
Accordingly,  pursuant  to  §  605(b)  of  the 
RFA,  the  Commission  hereby  certifies 
that  the  regulations  proposed  herein 


"  Order  No.  486,  Regulations  Implementing  the 
National  Environmental  Policy  Act,  52  FR  47897 
(Dec.  17, 1987),  FERC  Stats.  &  Regs.  Preambles 
1986-1990  130,783  (1987). 

"  18  CFR  380.4. 

"See  18CFR  380.4(a)(2)(ii),  380.4(a)(5), 
380.4(a)(27). 

'■•5  U.S.C  601-612. 


will  not  have  a  significant  adverse 
impact  on  a  substantial  number  of  small 
entities. 

VII.  Comment  Procedures 

The  Commission  invites  interested 
persons  to  submit  written  comments  on 
the  matters  and  issues  proposed  in  this 
notice  to  be  adopted,  including  any 
related  matters  or  alternative  proposals 
that  commenters  may  wish  to  discuss. 

The  original  and  14  copies  of  such 
comments  must  be  received  by  the 
Commission  before  5:00  p.m.  January 
22, 1999.  Comments  should  be 
submitted  to  the  Office  of  the  Secretary. 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington  D.C. 
20426  and  should  refer  to  Docket  No. 
RM96-1-011. 

In  addition  to  filing  paper  copies,  the 
Commission  encourages  the  filing  of 
comments  either  on  computer  diskette 
or  via  Internet  E-Mail.  Comments  may 
be  filed  in  the  following  formats: 
WordPerfect  6.1  or  lower  version,  MS 
Word  Office  97  or  lower  version,  or 
ASCII  format. 

For  diskette  filing,  include  the 
following  information  on  the  diskette 
label:  Docket  No.  RM  96-1-011;  the 
name  of  the  filing  entity;  the  software 
and  version  used  to  create  the  file;  and 
the  name  and  telephone  number  of  a 
contact  person. 

For  Internet  E-Mail  submittal, 
comments  should  be  submitted  to 
"comment.rm@ferc.fed.us"  in  the 
following  format.  On  the  subject  line, 
specify  Docket  No.  RM96-1-011.  In  the 
body  of  the  E-Mail  message,  include  the 
name  of  the  filing  entity;  the  software 
and  version  used  to  create  the  file,  and 
the  name  and  telephone  number  of  the 
contact  person.  Attach  the  comment  to 
the  E-Mail  in  one  of  the  formats 
specified  above.  The  Commission  will 
send  an  automatic  acknowledgment  to 
the  sender's  E-Mail  address  upon 
receipt.  Questions  or  comments  on 
electronic  filing  should  be  directed  to 
Brooks  Carter  at  202-501-8145,  E-Mail 
address  brooks.carter^lferc.fed.us. 

Commenters  should  take  note  that, 
until  the  Commission  amends  its  rules 
and  regulations,  the  paper  copy  of  the 
filing  remains  the  official  copy  of  the 
document  submitted.  Therefore,  any 
discrepancies  between  the  paper  filing 
and  the  electronic  filing  or  the  diskette 
will  be  resolved  by  reference  to  the 
paper  filing. 

All  written  comments  will  be  placed 
in  the  Commission's  public  files  and 
will  be  available  for  inspection  in  the 
Commission's  Public  Reference  room  at 
888  First  Street,  N.E.,  Washington  D.C. 
20426,  during  regular  business  hours. 
Additionally,  comments  may  be  viewed 


and  printed  remotely  via  the  Internet 
through  FERC's  Homepage  using  the 
RIMS  link  or  the  Energy  Information 
Online  icon.  User  assistance  is  available 
at  202-208-2222,  or  by  E-Mail  to 
rimsmaster@ferc.  fed.us. 

List  of  Subjects  in  18  CFR  Part  284 

Continental  shelf.  Incorporation  by 
reference.  Natural  gas.  Reporting  and 
recordkeeping  requirements. 

By  direction  of  the  Commission. 
David  P.  Boei^gers, 

Secretary. 

In  consideration  of  the  foregoing,  the 
Commission  proposes  to  amend  Part 
284,  Chapter  I.  Title  18,  Code  of  Federal 
Regulations,  as  set  forth  below. 

PART  284— CERTAIN  SALES  AND 
TRANSPORTATION  OF  NATURAL  GAS 
UNDER  THE  NATURAL  GAS  POLICY 
ACT  OF  1978  AND  RELATED 
AUTHORITIES 

1.  The  authority  citation  for  Part  284 
continues  to  read  as  follows: 

Authori{y:  15  U.S.C.  71 7-71 7w.  3301- 
3432;  42  U.S.C  7101-7532;  43  U.S.C  1331- 
1356. 

2.  In  section  284.10,  paragraphs 
(b)(l)(i)  through  (v)  are  revised  to  as 
follows: 

§  284.10    Standards  for  pipeline  business 
operations  and  communications. 

***** 

(b)*  *  * 
(D*   *  * 

(i)  Nominations  Related  Standards 
(Version  1.3.  July  31, 1998); 

(ii)  Flowing  Gas  Related  Standards 
(Version  1.3,  July  31, 1998)  with  the 
exception  of  Standards  2.3.29  and 
2.3.30; 

(iii)  Invoicing  Related  Standards 
(Version  1.3,  July  31, 1998); 

(iv)  Electronic  Delivery  Mechanism 
Standards  (Version  1.3,  July  31, 1998) 
with  the  exception  of  Standard  4.3.4; 
and 

(v)  Capacity  Release  Related 
Standards  (Version  1.3,  July  31, 1998). 

*        *        »        »        • 

IFR  Doc.  98-33985  Filed  12-22-98;  8:45  am] 
BILUNG  COOE  6717-01-P 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parti 

[REG-1 16099-88] 

RIN  1545-AB43, 1545-AF52 

Withdrawal  of  Proposed  Regulations 

AQENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Withdrawal  of  proposed 

regulations. 

SUMMARY:  This  document  virithdraws 
proposed  regulations  amending  the 
income  tax  regulations.  This  action  is 
taken  to  remove  from  the  IRS'  inventory 
of  regulations  projects  those  proposed 
regulations  that  are  in  an  inactive  status 
and  would  remain  in  an  inactive  status 
for  the  foreseeable  future. 

Amendments  Relating  to  Proposed  Regula- 
tions Section: 

1.162,  1.162-16,  1.461-1(a)(3)(iii),  1.1016. 
1.1253,  1.1253-1. 1.1253-2, 1.1253-3. 

1. 381  (c)(4)-1  (c)(1).  1. 381  (c)(4)-1  (c)(3)  Exanv 
pie  (5).  1.381(c)(4H(d)(1)(iii).  1.381(c)(5). 
1.381(c)(5H- 

1.351-1  (0(1  )(ll).  1.351-1  (c)(4).  1.351- 
1(c)(5)(i),  1. 351-1  (c)(5)(ii).  1.351-1  (c)(6)  Ex- 
amples (3)  &  (4),.  1.368-4. 

1.278-2. 1.464-1.  1.464-2 

1 .453-2  - - 

1 .6050J-2  

1.131-1  


DATES:  These  proposed  regulations  are 
withdrawn  December  23, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Bradley  of  the  Office  of  the 
Assistant  Chief  Coimsel  (Income  Tax  & 
Accoimting),  Internal  Revenue  Service. 
1111  Constitution  Ave.,  NW., 
Washington,  DC  20224.  Telephone  (202) 
622-4920,  not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  withdraws  certain 
proposed  regulations  previously 
published  in  the  Federal  Register  by  the 
IRS.  These  proposed  regulations  are 
being  withdrawn  because  they  are  part 
of  regulations  projects  that  will  not  be 
pursued  in  the  foreseeable  future,  and 
there  are  no  ciurent  plans  to  adopt  the 
proposed  regulations  as  final 
regulations. 


Drafting  Information 

The  principal  author  of  this 
withdrawal  notice  is  C^eorge  H.  Bradley, 
Office  of  the  Assistant  Clhief  Counsel 
(Income  Tax  &  Accounting)  within  the 
Office  of  the  Chief  (Counsel,  Internal 
Revenue  Service.  Other  personnel  from 
the  Internal  Revenue  Service  and  the 
Treasury  Department  participated  in 
developing  the  withdrawal  notice. 

List  of  Subjects  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Withdrawal  of  Proposed  Amendments 
to  the  Regulations 

Accordingly,  under  the  authority  of 
26  U.S.C.  7805,  the  following  proposed 
amendments  to  26  CFR  part  1  are 
withdrawn: 


FR  Citation  and  Project  Number 


PR  Doc.  71-9954  Published  7/15/71  36  FR 

13148. 
FR  Doc  72-14187  Published  8/23/72  37  FR 

16947. 

FR  Doc.  80-40833  Published  1/7/81  46  FR 
1744  (LR-1 35-76). 

FR  Doc.  83-30789  Published  11/15/83  48  FR 

51936  (LR-1 44-76). 
FR  Doc.  84-891   Published  1/13/84  49  FR 

1742  (LR-1 84-80). 
FR  Doc.  84-23131  Published  8/31/84  49  FR 

34518  (LR-1 82-84). 
FR  Doc.  85-2718  Published  2/1/85  50  FR 

4702  (LR-83-83). 


Subject 


Transfer  of  Franchises,  Trademarks,  and 
Trade  Names. 

Carryover  of  Inventories  and  Accounting  Meth- 
ods in  Certain  Corporate  Acquisitions. 

Limitaiions  on  Reorganization  Treatment  for 
Investment  Companies. 

Farming  Syndicate  Expehditures. 

Installment  Obligatens  Received  From  Liq- 
uidating Corporations. 

Returns  Relating  to  Transfers  of  Security  to 
Persons  Other  Than  the  Lender. 

Exclusion  From  Gross  Income  for  Certain  Fos- 
ter Care  Payments. 


Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
(FR  Doc.  98-33868  Filed  12-22-98;  8:45  am] 
BIUMG  CODE  400-01-^ 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  946 
[VA-113-F0R] 

Virginia  Regulatory  Program 

AQENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  public  comment 

period  and  opportunity  for  pubUc 

hearing. 

SUMMARY:  OSM  is  annoimcing  receipt  of 
a  proposed  amendment  to  the  Virginia 
regulatory  program  (hereinafter  referred 


to  as  the  Virginia  program)  under  the 
Surface  Mining  Ointrol  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  provides 
clarification  of  an  existing  State 
directive  concerning  permit  revisions. 
The  amendment  is  intended  to  improve 
the  operational  efficiency  of  the  State 
program. 

DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  on  January  22, 
1999.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held 
on  January  19, 1999.  Requests  to  speak 
at  the  hearing  must  be  received  by  4:00 
p.m.,  on  January  7, 1999. 
ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand  delivered  to  Mr. 
Robert  A.  Penn,  Director,  Big  Stone  Ciap 
Field  Office  at  the  first  address  listed 
below. 

Copies  of  the  Virginia  program,  the 
proposed  amendment,  a  listing  of  any 
scheduled  public  hearings,  and  all 


written  comments  received  in  response 
to  this  document  will  be  available  for 
public  review  at  the  addresses  listed 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
hoUdays.  Each  requestor  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's  Big 
Stone  Gap  Field  Office. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Big  Stone  Gap  Field 
Office,  1941  Neeley  Road,  Suite  201, 
Compartment  116,  Big  Stone  Gap, 
Virginia  24219,  Telephone:  (703)  523- 
4303 
or 

Virginia  Division  of  Mined  Land 
Reclamation,  P.O.  Drawer  900,  Big 
Stone  Gap,  Virginia  24219, 
Telephone:  (703)  523-8100 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  A.  Penn.  Director,  Big  Stone 
Gap  Field  Office,  Telephone:  (703)  523- 
4303. 
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SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Virginia  Program 

On  December  15, 1981,  the  Secretary 
of  the  Interior  conditionally  approved 
the  Virginia  program.  Background 
information  on  the  Virginia  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  found  in 
the  December  15, 1981,  Federal  Register 
(46  FR  61085-61115).  Subsequent 
actions  concerning  the  conditions  of 
approval  and  program  amendments  can 
be  found  at  30  CFR  946.12,  946.13. 
946.15,  and  946.16. 

II.  Discussion  of  the  Proposed 
Amendment 

By  letter  dated  November  17, 1998 
(Administrative  Record  No.  VA-959), 
the  Virginia  Department  of  Mines. 
Minerals  and  Energy  (DMME)  submitted 
a  clarification  dated  September  18, 
1998,  to  its  existing  policy  for 
implementing  its  regulations  at  4VAC 
25-1 30-774. 13(b)(2)  concerning  permit 
revisions.  The  clarification  informs 
permittees  of  the  informational  and 
procedural  requirements  for  revisions 
that  propose  to  change  an  existing 
permit  boundary. 

The  proposed  clarification  is  as 
follows: 

The  following  information  provides 
guidance  to  improve  consistency  and  to 
enable  you  to  properly  plan  for  any  addition 
of  acreage  to  your  permit.  The  Virginia  law 
and  regulation  dealing  with  such  additions 
conform  to  the  federal  definitions. 

The  Virginia  Regulation  at  4  VAC  25-130- 
774.13  (d)  requires:  Request  to  change  permit 
boundary.  Any  extension  to  the  area  covered 
by  the  permit,  except  incidental  boundary 
revisions,  shall  be  made  by  application  for  a 
new  permit.. 

Consistent  with  this  regulation,  any  request 
for  a  non-incidental  extension  to  the  area 
covered  by  an  existing  permit  shall  be  made 
by  application  for  a  new  permit  using  the 
Division's  permit  application  forms  DMLR- 
PT-034e,  DMLR-PT-034p,  DMLR-PT-034o. 
It  should  be  noted  that  these  new  forms  are 
the  same  forms  that  the  Division  will  use  to 
implement  Electronic  Permitting  in  a  few 
months.  Implementing  usage  of  these  forms 
at  this  lime  will  be  a  precursor  to  Electronic 
Permitting  and  will  allow  [)ermittees  to 
become  familiar  with  the  format  of  what  will 
be  required  for  Electronic  Permitting. 
Permittees  may  use  one  of  two  options  in 
submitting  the  application  for  a  new  permit: 

1.  The  application  may  be  for  a  completely 
new  permit  for  the  proposed  area,  with  a  new 
permit  number  issues  and  new  issuance, 
expiration  and  anniversary  dates  assigned;  or 

2.  The  application  may  combine  the 
existing  permit  area  with  the  proposed 
additional  area.  The  permit  number  would 
remain  the  same,  as  well  as  the  permit 
issuance,  expiration  and  anniversary  date. 
This  application  may  reference  any 


applicable  parts  of  the  previously  approved 
permit  plans  (with  copies  of  the  relevant 
sections  included),  but  it  shall  provide  all  the 
information  necessary  for  a  new  permit  on 
the  proposed  additional  area.  This  new 
information  shall  also  include  any  portions 
of  the  plans  for  the  previously  approved 
permit  area,  if  they  are  affected  by  the 
addition  of  the  new  area  and  shall  be  revised. 
The  application  will  be  processed  as  a  new 
permit  application. 

With  these  two  options,  the  applicant 
retains  the  discretion  to  apply  for  a  separate 
and  distinct  permit  for  the  new  area, 
resulting  in  two  separate  permits  with 
different  permit  numbers  or  to  retain  the 
existing  permit  number.  However,  when 
DMLR  finds  the  new  area  is  not  a  functional 
extension  of  the  existing  permit,  but  rather  a 
separate  of>eration,  the  Division  may  require 
an  application  for  a  separate  [lermit. 

Incidental  boundary  revisions  (IBR) 
include  only  minor  changes  to  permit 
boundaries  that  are  incidental  to  the 
approved  operations;  such  as  road  alignment, 
drainage  alignment,  parking  areas,  additional 
entries/punch-outs  for  underground 
o{}erations,  or  other  non-coal  removal 
functions  necessary  for  the  orderly  and 
continuous  conduct  of  the  approved 
of>eration. 

A  proposal  to  increase  the  area  available 
for  coal  removal  will  not  be  treated  as  an  IBR 
unless  the  coal  removal  is  incidental  to  the 
primary  purpose  of  the  revision.  For 
example,  if  the  realignment  of  a  road  also 
involved  mining  a  small  amount  of  coal  in 
the  road  cut,  and/or  the  increase  in  area  is 
minor  then  it  may  be  deemed  an  IBR.  The 
Division  may  also  approve  small  adjustments 
to  the  permit  boundary  as  an  IBR  when  there 
is  no  net  increase  in  the  permitted  area. 

in.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h).  OSM  is  now  seeking 
comment  on  whether  the  amendment 
proposed  by  Virginia  satisfies  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  the  amendment  is 
deemed  adequate,  it  will  become  part  of 
the  Virginia  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Big  Stone  Gap  Field 
Office  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the 
person  Usted  under  FOR  FURTHER 
INFORMATION  CONTACT  by  close  of 
business  on  January  7, 1999.  If  no  one 
requests  an  opportunity  to  comment  at 


a  public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  vnll  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  imtil  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment,  and  who 
wish  to  do  so,  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Hearing 

If  only  one  person  requests  an 
opportimity  to  comment  at  a  hearing,  a 
pubhc  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  Big  Stone  Gap 
Field  Office  by  contacting  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  All  such  meetings  will  be 
open  to  the  public  and,  if  possible, 
notices  of  meetings  will  be  posted  in 
advance  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
public  meeting  will  be  made  part  of  the 
Administrative  Record. 

Any  disabled  individual  who  has 
need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  imder  FOR  FURTHER 
INFORMATION  CONTACT. 

IV.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  imder  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  1298& 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11.  732.15  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
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irograms  and  program  amendments 
ubmitted  by  the  States  must  be  based 
I  olely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
Its  implementing  Federal  regulations 
And  whether  the  other  requirements  of 
30  CFR  Parts  730,  731.  and  732  have 
leen  met. 

,  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
1  equired  for  this  rule  since  section 
;  '02(d)  of  SMCRA  [30  U.S.C.  12g2(d)] 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
>rovisions  do  not  constitute  major 
''ederal  actions  within  the  meaning  of 
ection  102(2)(C)  of  the  National 
Environmental  PoUcy  Act  (42  U.S.C. 
,332(2)(C)). 

,  Paperwork  Reduction  Act 

This  rule  does  not  contain 
nformation  collection  requirements  that 
equire  approval  by  OMB  imder  the 
'aperwork  Reduction  Act  (44  U.S.C. 
1507  et  seq.). 

\egulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
I  letermined  that  this  rule  will  not  have 
{ I  significant  economic  impact  on  a 
I  lubstantial  niunber  of  small  entities 
mder  the  Regulatory  Flexibility  Act  (5 
J.S.C.  601  et  seq.).  The  State  submittal 
vhich  is  the  subject  of  this  rule  is  based 
ipon  counterpart  Federal  regulations  for 
vhich  an  economic  analysis  was 
)repared  and  certification  made  that 
iuch  regulations  would  not  have  a 
ignificant  economic  effect  upon  a 
ubstantial  number  of  small  entities. 
\ccordingly,  this  rule  will  ensure  that 
I  ixisting  requirements  previously 
)romulgated  by  OSM  will  be 
mplemented  by  the  State.  In  making  the 
ietermination  as  to  whether  this  rule 
would  have  a  significant  economic 
mpact,  the  Department  relied  upon  the 
lata  and  assumptions  for  the 
x>unterpart  Federal  regulations. 

Jnfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
SlOO  million  or  more  in  any  given  year 
}n  any  governmental  entity  or  the 
>rivate  sector. 

M  of  Subjects  in  30  CFR  Part  946 

Intergovernmental  relations.  Surface 
nining.  Underground  mining. 

Dated:  December  16, 1998. 
Ulen  D.  iOeiii. 

legional  Director,  Appalachian  Regional 
lloordinating  Center. 

PR  Doc.  98-33920  Filed  12-22-98;  8:45  am] 
HUMQ  CODE  4S10-4S-M 


DEPARTMENT  OF  THE  INTERIOR 

Offlee  of  Surface  Mining  Reclanurtion 
and  Enforcemant 

30  CFR  Part  946 
[VA-114-F0R] 

Virginia  Regulatory  Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

ACTION:  Proposed  rule;  public  comment 

period  and  opportunity  for  public 

hearing. 

SUMMARY:  OSM  is  annoimcing  receipt  of 
a  proposed  amendment  to  the  Virginia 
regulatory  program  (hereinafter  referred 
to  as  the  Virginia  program)  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed- amendment  clarifies  the 
State's  interpretation  of  its  regiilations 
concerning  the  disposal  of  excess  spoil. 
The  amendment  is  intended  to  improve 
the  operational  efficiency  of  the  Virginia 
program. 

DATES:  Written  comments  must  be 
received  by  4:00  p.m..  on  January  22, 
1999.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held 
on  January  19, 1999.  Requests  to  speak 
at  the  hearing  must  be  received  by  4:00 
p.m.,  on  January  7, 1999. 
ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand  delivered  to  Mr. 
Robert  A.  Penn,  Director,  Big  Stone  Gap 
Field  Office  at  the  first  address  listed 
below. 

Copies  of  the  Virginia  program,  the 
proposed  amendment,  a  listing  of  any 
scheduled  public  hearings,  and  all 
written  comments  received  in  response 
to  this  dociunent  will  be  available  for 
pubhc  review  at  the  addresses  listed 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays.  Each  requestor  may  receive 
one  free  copy  of  the  proposed 
amendment  hy  contracting  OSM's  Big 
Stone  Gap  Field  Office. 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Big  Stone  Gap  Field 
Office,  1941  Neeley  Road,  Suite  201, 
Compartment  116,  Big  Stone  Gap, 
Virginia  24219.  Telephone:  (703)  523- 
4303 
or 
Virginia  Division  of  Mined  Land 
Reclamation.  P.O.  Drawer  900,  Big 
Stone  Gap,  Virginia  24219, 
Telephone:  (703)  523-8100. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  A.  Penn,  Director,  Big  Stone  Gap 
Field  Office,  Telephone:  (703)  523- 
4303. 


SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Vii;ginia  Program 

On  December  15, 1981,  the  Secretary 
of  the  Interior  conditionally  approved 
the  Virginia  program.  Background 
information  on  the  Virginia  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  found  in 
the  December  15, 1981,  Federal  Register 
(46  FR  61085-61115).  Subsequent 
actions  concerning  the  conditions  of 
approval  and  program  amendments  can 
be  found  at  30  CFR  946.12,  946.15,  and 
946.16. 

n.  DiscuMion  of  the  Propoaed 
Amendment 

By  letter  dated  November  24, 1998 
(Administrative  Record  No.  VA-961), 
the  Virginia  Department  of  Mines, 
Minerals  and  Energy  (DMME)  submitted 
a  clarification  to  its  interpretation  of  its 
regulations  at  4  VAC  25-130-816/ 
817.76  concerning  the  disposal  of  excess 
spoil. 

The  proposed  amendment  is  as 
follows: 

The  Division  of  Mined  Land  Reclamation 
proposed  to  clarify  the  interpretation  of  4 
VAC  25-130-816.76.  The  regulation  sUtes 
that  excess  spoil  may  be  placed  on  "another 
area  under  a  permit  issued  pursuant  to  the 
Act,  or  on  abandoned  mine  lands  under 
contract  for  reclamation  according  to  the 
Abandoned  Mine  Land  (AML)  Guidelines 
and  approved  by  the  Division  of  Mines  Land 
Reclamation."  The  Virginia  Division  of 
Mined  Land  Reclamation  interprets  this 
regulation  to  mean  excess  spoil  from  a 
permitted  coal  mining  operation  may  be  used 
by  the  Division  of  Mined  Land  Reclamation 
to  reclaim  a  bond  forfeiture  site  or  an  AML 
project  site.  Through  any  of  the  contracting 
procedures  available  to  the  agency,  including 
negotiated,  non-cost,  or  competitively  bid 
contracts,  the  agency  may  cause  the 
placement  of  excess  spoil  on  the  forfeiture  or 
.AML  site  in  accordance  with  the  provisions 
of  a  contract  executed  between  the  Division 
and  a  contractor.  The  spoil  material  removed 
from  the  permitted  area  will  be  demonstrated 
to  be  excess  spoil  and  unnecessary  for  the 
achievement  of  approximate  original  contour 
within  the  permitted  area. 

The  forfeiture  or  AML  project  must  be: 

1.  Located  in  general  proximity  to  the 
permit  area; 

2.  On  the  AML  inventory  list  or  bond 
forfeiture  list;  and 

3.  Referenced  in  the  permit  plans,  along 
with  the  demonstration  that  the  spoil  is 
excess  and  identified  on  the  permit  map. 
However,  the  forfeiture  or  AML  site  will  not 
be  included  in  the  permit  acreage:  will  not 
be  subject  to  the  requirements  for  permits, 
performance  bonds;  and  will  not  delay  or 
otherwise  afbct  bond  release  on  the 
permitted  area. 

In  the  event  the  contractor  fails  to  perform 
the  work  specified  in  the  "nt}-cost  contract," 
the  Division  will  invoke  the  appropriate 
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contract  sanctions  to  cause  completion  of  the 
contract  terms.  When  the  contractor  and  the 
mine  operator  happen  to  be  one  and  the 
same,  the  contract  will  include  an  additional 
default  provision.  In  this  case,  the  contract 
will  specify  that  the  mine  operator  will  revise 
the  permit  boundary  to  include  the  area  upon 
which  the  excess  spoil  was  placed  pursuant 
to  the  "nc-cost  contract."  The  permit 
performance  bond  requirements  will  become 
applicable. 

m.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  now  seeking 
comment  on  whether  the  amendments 
proposed  by  Virginia  satisfy  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  the  amendments  are 
deemed  adequate,  they  %vill  become  part 
of  the  Virginia  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Conmients  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Big  Stone  Gap  Field 
Office  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATKM  CONTACT  by  close  of 
business  on  January  7, 1999.  If  no  one 
requests  an  opportimity  to  comment  at 
a  public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment,  and  who 
wish  to  do  so,  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  Big  Stone  Gap 


Field  Office  by  contacting  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  All  such  meetings  will  be 
open  to  the  public  and,  if  possible, 
notices  of  meeting  will  be  posted  in 
advance  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
public  meeting  will  be  made  part  of  the 
Administrative  Record. 

Any  disabled  individual  who  has 
need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

rV.  Procedural  Detenninatioiis 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regidatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law.  this  rule  meets  the  applicable 
standeirds  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11.  732.15  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)l 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 


Regulatory  Flexibility  Act 

The  Department  of  the  hiterior  has 
determined  that  this  rule  wall  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  Regulatory  FlexibiUty  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a  • 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  946 

Intergovernmental  relations.  Siuface 
mining,  Undergroimd  mining. 

Dated:  December  16. 1998. 

Allen  D.  Klein, 

Regional  Director.  Appalachian  Regional 
Coordinating  Center. 

[FR  Doc.  98-33919  Filed  12-22-98;  8:45  am] 
BILUNG  COM  431(MM-M 


DEPARTMENT  OF  THE  TREASURY 
Office  of  the  Secretary 
31  CFR  Part  1 

Privacy  Act;  Imptoinentatton 

AGENCY:  Internal  Revenue  Service, 
Department  of  the  Treasury. 
ACTION:  Proposed  rule. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974, 
5  U.S.C.  552a,  as  amended,  the 
Department  of  the  Treasury,  Internal 
Revenue  Service  (IRS)  gives  notice  of  a 
proposed  amendment  to  exempt  a  new 
system  of  records,  the  IRS  Audit  Trail 
Lead  Analysis  System— Treasury /IRS 
34.020,  from  certain  provisions  of  the 
Privacy  Act.  The  exemptions  are 
intended  to  comply  with  the  legal 
prohibitions  against  the  disclosiue  of 
certain  kinds  of  information  and  to 
protect  certain  information,  about 
individuals,  maintained  in  this  system 
of  records. 
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3ATE8:  Comments  must  be  received  no 
Uter  than  January  22, 1999. 

•BESSES:  Please  submit  comments  to 
iffice  of  Governmental  Liaison  and 
sclosure.  Internal  Revenue  Service, 
111  Constitution  Ave.,  NW, 
ashington,  DC  20220.  Persons  wishing 
review  the  comments  should  call 
202-622-6240  to  make  an  appointment 
with  the  Office  of  Governmental  Liaison 
end  Disclosure. 

rOR  FURTHER  INFORMATION  CONTACT: 
Michael  Sincavage.  Director,  6103/ 
Ifrivacy  Operations,  Governmental 
iaison  and  Disclosure,  Internal 
evenue  Service,  at  202-622-6240. 
IPPLEMENTARY  INFORMATION:  Under  5 
.S.C.  552a(k)(2),  the  head  of  an  agency 
ibay  promulgate  rules  to  exempt  a 
^stem  of  records  from  certain 
provisions  of  5  U.S.C.  552a,  if  the 
isystem  is  investigatory  material 
compiled  for  law  enforcement  purposes. 
iThe  IRS  compiles  records  in  this  system 
for  law  enforcement  purposes.  Treasury/ 
^  34.020— IRS  Audit  Trail  Lead 
Analysis  System  (ATLAS)  contains 
lecoids  that  enable  the  IRS  to 
investigate  and  monitor  the  activities  of 
itadividuals  who  access  its  information 
i  ystems  which  process  taxpayer 
information.  The  IRS  vnll  use  the 
iihformation  to  ehsure  the  protection  and 
confidentiality  of  tax  retiuns  and  return 
iinformation  for  the  detection  and 
ideterrence  of  unauthorized  access  and 
abuse  of  electronic  records.  The  ATLAS 
electronically  identifies  possible 
iknauthorized  accesses  to  taxpayer 
Iinformation  through  matching  of 
iiecords  using  search  criteria  indicative 
of  probable  unauthorized  accesses  and/ 
or  fraudulent  use  of  IRS  information 
^stems.  ATLAS  then  generates  leads 
lor  the  Office  of  Chief  Inspector/ 
Treasury  Office  of  Inspector  General  for 
'I'ax  Administration  for  evaluation  and 
analysis.  After  the  Office  of  Chief 
Inspector/Treasvuy  Office  of  Inspector 
(^neral  for  Tax  Administration 
completes  evaluation  and  analysis  of  the 
leads,  the  information  received  from 
ATLAS  will  be  disposed  of  as 
appropriate  in  one  of  the  following 
irays:  (1)  Information  obtained  from  this 
application  will  become  part  of  Conduct 
Investigation  Files,  Inspection 
CTreasury/IRS  60.003);  Miscellaneous 
Information  Files,  Inspeiction  (Treasury/ 
tRS  60.007);  and  Special  Inquiry 
Investigation  Files  (Treasury /IRS 
$0,009);  and  will  be  retained  in 
accordance  with  procedures  established 
in  Records  Disposition  Handbooks,  IRM 
i(15)59.1  through  IRM  1(15)59.32,  and 
IRM  Exhibit  (10)100-2;  (2)  information 
:  elevant  to  an  investigation  that  results 
;  n  judicial  or  administrative  action  is 


retained  for  10  years  after  the  date  of  the 
action;  or  (3)  information  obtained  from 
this  computer  match  that  does  not 
become  part  of  the  files  in  (1)  above  will 
not  be  retained  in  any  form  searchable 
by  individual  identifier.  Summary  or 
statistical  data  may  be  retained  as  part 
of  audit  or  integrity  project  workpapers. 

The  IRS  is  hereby  giving  notice  of  a 
proposed  rule  to  exempt  Treasury/IRS 
34.020  (ATLAS)  from  certain  provisions 
of  the  Privacy  Act  of  1974  pursuant  to 
5  U.S.C.  552a(k)(2).  The  proposed 
exemption  is  from  provisions  552a 
(c)(3).  (d)(1).  (d)(2),  (d)(3),  (d)(4),  (e)(1), 
(e)(4)  (G),  (H),  (I)  and  (f)  because  die 
system  contains  investigatory  material 
compiled  for  law  enforcement  purposes. 
The  data  will  be  utilized  to  enforce  26 
U.S.C.  7213,  7213A,  7214.  and  18  U.S.C. 
1030(a)(2)(B).  The  following  are  the 
reasons  why  this  system  of  records 
maintained  by  the  IRS  is  exempt 
pursuant  to  5  U.S.C.  552a(k)(2)  of  the 
Privacy  Act  of  1974. 

(1)  5  U.S.C  552a(c)(3).  This  provision 
of  the  Privacy  Act  provides  for  the 
release  of  the  disclosure  accounting 
required  by  5  U.S.C.  552a(c)  (1)  and  (2) 
to  the  individual  named  in  the  record  at 
his/her  request.  The  reasons  for 
exempting  this  system  of  records  from 
the  foregoing  provisions  are: 

(i)  The  release  of  disclosure 
accounting  would  put  the  subject  of  an 
investigation  on  notice  that  an 
investigation  exists  and  that  such 
person  is  the  subject  of  that 
investigation. 

(ii)  Such  release  would  provide  the 
subject  of  an  investigation  with  an 
accurate  accoimting  of  the  date,  nature, 
and  purpose  of  each  disclosure  and  the 
name  and  address  of  the  person  or 
agency  to  whom  the  disclosure  was 
made.  The  release  of  such  information 
to  the  subject  of  an  investigation  would 
provide  the  subject  with  significant 
information  concerning  the  nature  of  the 
investigation  and  could  result  in  the 
altering  or  destruction  of  documentary 
evidence,  the  improper  influencing  of 
witnesses,  and  other  activities  that 
could  impede  or  compromise  the 
investigation. 

(iii)  Release  to  the  individual  of  the 
disclosure  accounting  would  aleri  the 
individual  as  to  which  agencies  were 
investigating  the  subject  and  the  scope 
of  the  investigation  and  could  aid  the 
individual  in  impeding  or 
compromising  investigations  by  those 
agencies. 

(2)  5  U.S.C.  552a  (d)(1).  (d)(2),  (dM3). 
(d)(4),  (e)(4)(G),  (H).  and  (f).  These 
provisions  of  the  Privacy  Act  relate  to 
an  individual's  right  to  be  notified  of  the 
existence  of  records  pertaining  to  such 
individual;  requirements  for  identifying 


an  individual  who  requested  access  to 
records;  the  agency  procedures  relating 
to  access  to  records  and  the  contest  of 
the  information  contained  in  such 
records  and  the  civil  remedies  available 
to  the  individual  in  the  event  of  adverse 
determinations  by  an  agency  concerning 
access  to  or  amendment  of  information 
contained  in  record  systems.  The 
reasons  for  exempting  this  system  of 
records  from  the  foregoing  provisions 
are  as  follows:  To  notify  an  individual 
at  the  individual's  request  of  the 
existence  of  an  investigative  file 
pertaining  to  such  individual  or  to  grant 
access  to  an  investigative  file  pertaining 
to  such  individuals  could  interfere  with 
investigative  and  enforcement 
proceedings;  deprive  co-defendants  of  a 
right  to  a  &ir  trial  or  an  impartial 
adjudication;  constitute  an  unwarranted 
invasion  of  the  personal  privacy  of 
others;  disclose  the  identity  of 
confidential  sources  and  reveal 
confidential  information  supplied  by 
such  sources;  and,  disclose  investigative 
techniques  and  procedures. 

(3)  5  U.S.C.  552a(eX4HI).  This 
provision  of  the  Privacy  Act  requires  the 
publication  of  the  categories  of  sources 
of  records  in  each  system  of  records.  In 
cases  where  an  exemption  from  this 
provision  has  been  claimed,  the  reasons 
are  as  follows: 

(i)  Revealing  categories  of  sources  of 
information  could  disclose  investigative 
techniques  and  procedures; 

(ii)  Revealing  categories  of  sources  of 
information  could  cause  sources  who 
supply  information  to  investigators  to 
refrain  from  giving  such  information 
because  of  fear  of  reprisal,  or  fear  of 
breach  of  promises  of  anonymity  and 
confidentiality. 

(4)  5  U.S.C  552a(eKl)-  This  provision 
of  the  Privacy  Act  requires  each  agency 
to  maintain  in  its  records  only  such 
information  about  an  individual  as  is 
relevant  and  necessary  to  accomplish  a 
purpose  of  the  agency  required  to  be 
accomplished  by  statute  or  executive 
order.  The  reasons  for  exempting  this 
system  of  records  from  the  foregoing 
provision  are  as  follows: 

(i)  The  IRS  will  limit  its  inquiries  to 
information  that  is  necessary  for  the 
enforcement  and  administration  of 
computer  security  laws  and  tax  laws. 
However,  an  exemption  from  the 
foregoing  provision  is  needed  because, 
particularly  in  the  early  stages  of  an 
investigation,  it  is  not  possible  to 
determine  the  relevance  or  necessity  of 
specific  information. 

(ii)  Relevance  and  necessity  are 
questions  of  judgment  and  timing.  What 
appears  relevant  and  necessary  when 
collected  may  subsequently  be 
determined  to  be  irrelevant  or 
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unnecessary.  It  is  only  after  the 
information  is  evaluated  that  the 
relevance  and  necessity  of  such 
information  can  be  established  with 
certainty. 

(iii)  When  information  is  received  by 
the  IRS  relating  to  violations  of  law 
within  the  jurisdiction  of  other  agencies, 
the  Service  processes  this  information 
through  the  Service  systems  in  order  to 
forward  the  material  to  the  appropriate 
agencies. 

As  required  by  Executive  Order 
12866,  it  has  been  determined  that  this 
proposed  rule  is  not  a  significant 
regulatory  action,  and  therefore,  does 
not  require  a  regulatory  impact  analysis. 

Pursiiant  to  the  requirements  of  the 
Regulatory  Flexibihty  Act,  5  U.S.C.  601- 
612.  it  is  hereby  certified  that  these 
regulations  wiU  not  significantly  affect  a 
substantial  number  of  small  entities. 
The  proposed  rule  imposes  no  duties  or 
obligations  on  small  entities. 

In  accordance  with  the  provisions  of 
the  Paperwork  Reduction  Act  of  1995, 
the  Department  of  the  Treasury  has 
determined  that  this  proposed  rule 
would  not  impose  new  recordkeeping, 
application,  reporting,  or  other  types  of 
information  collection  requirements. 

List  of  Subjects  in  31  CFR  Part  1 

Privacy. 

Part  1  of  Tide  31  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  1— [AMENDED] 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  5  U.S.C  301.  31  U.S.C  321. 
subpart  A  also  issued  under  5  U.S.C  552,  as 
amended.  Subpart  C  also  issued  imder  5 
U.S.C  S52a. 


fl^    [A« 

2.  Section  1.36,  under  the  heading 
"The  Internal  Revenue  Service,"  is 
amended  by  removing  in  paragraph 
(a)(1)  the  entry  "Integrated  Data 
Retrieval  System  (IDRS)  Security  Files— 
34.018"  and  in  paragraph  {b)(l)  by 
adding  the  following  entry  in  niunerical 
order  to  read  as  follows: 
•        •        •        *        • 

(b)*  *  • 
(D*  •  • 


Name  of  system 


^4o. 


Audtt  Trail  Lead  Analysis  System  34.020 


Dated:  November  10. 1998. 
ShelU  Y.  McCann. 

Deputy  Assistant  Secretary  (Administration). 
(FR  Doc.  98-33905  Filed  12-22-98;  8:45  am] 
BIUMQ  COOE  4S30-«1-^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart300 
FRI-e206-8] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  Ust 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  intent  to  delete  Yellow 
Water  Road  Dump  Superfimd  Site  fit>m 
the  National  Priorities  List  (NPL): 
request  for  comments. 

summary:  The  Environmental  Protection 
Agency  (EPA)  Region  4  announces  its 
intent  to  delete  the  Yellow  Water  Road 
Dump  from  the  National  Priorities  List 
(NPL)  and  requests  public  comment  on 
this  proposed  action.  The  NPL 
constitutes  Appendix  B  of  40  CFR  part 
300  which  is  the  National  Oil  and 
Hazardous  Substances  PoUution 
Contingency  Plan  (NCP),  which  EPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Enviroiunental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  of  1980,  as  amended. 
EPA  and  Florida  Department  of 
Environmental  Protection  (FDEP)  have 
determined  that  the  Site  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  further 
remedial  measures  pursuant  to  CERCLA 
are  not  appropriate. 
DATES:  Comments  concerning  this  Site 
may  be  submitted  on  or  before  January 
22. 1999. 

ADDRESSES:  Comments  may  be  mailed 
to:  David  Lloyd,  Remedial  Project 
Manager,  U.S.  Environmental  Protection 
Agency,  61  Forsyth  Street,  Atlanta, 
Georgia  30303. 

Comprehensive  information  on  this 
Site  is  available  through  the  EPA  Region 
4  public  docket,  which  is  located  at 
EPA's  Region  4  office  and  is  available 
for  viewing  by  appointment  firom  9  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  holidays.  Requests  for 
appointments  or  copies  of  the 
background  information  from  the 
regional  public  docket  shoidd  be 
directed  to  the  EPA  Region  4  Docket 
Office. 

The  address  for  the  Regional  Docket 
Office  is:  Ms.  Debbie  Jourdan,  U.S. 
Environmental  Protection  Agency, 


Region  4, 61  Forsyth  Street.  Atlanta, 
Gemgia  30303.  Telephone  No.  (404) 
562-8862. 

Backgroimd  information  bom  the 
regional  public  docket  is  also  available 
for  viewing  at  the  Site  information 
repository  located  at  the  following 
address:  Baldwin  Town  Hall.  10  U.S.  90 
West.  Baldwin.  Florida  32234.  U.S. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Lloyd,  Remedial  Project  Manager, 
U.S.  Environmental  Protection  Agency, 
61  Forsyth  Street.  Atlanta.  Georgia 
30303,  (404)  562-8917. 
SUPPI^MENTARY  INFORMATION: 
Table  of  Contents 

I.  Introduction 

n.  NPL  Deletion  Criteria 

m.  Deletion  Procedures 

IV.  Basis  for  Intended  Site  Deletion 

L  IntroductiiMi 

The  Enviroimiental  Protection  Agency 
(EPA)  Region  4  annoimces  its  intent  to 
delete  the  Yellow  Water  Road  Dump 
Site,  Duval  County,  Florida  from  the 
National  Priorities  List  (NPL),  Appendix 
B  of  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP),  40  CFR  part  300,  and  requests 
comments  on  this  deletion.  EPA 
identifies  sites  that  appear  to  present  a 
significant  risk  to  public  healUi,  welfare, 
or  the  environment  and  maintains  the 
NPL  as  the  list  of  these  sites.  As 
described  in  §  300.425(e)(3)  of  the  NCP, 
sites  deleted  fit>m  the  NPL  remain 
eligible  for  remedial  actions  in  the 
unUkely  event  that  conditions  at  the 
Site  warrant  such  action. 

EPA  will  accept  comments  on  the 
proposal  to  delete  this  Site  for  thirty 
days  after  publication  of  this  dociunent 
in  the  Federal  Register. 

Section  n  of  this  docimient  explains 
the  criteria  for  deleting  sites  firom  the 
NPL.  Section  in  discusses  the 
procediires  that  EPA  is  using  for  this- 
action.  Section  IV  discusses  the  Yellow 
Water  Road  Dump  Site  and  explains 
how  the  Site  meets  the  deletion  criteria. 

n.  NPL  Deletion  Criteria 

Section  300.425(e)  of  the  NCP 
provides  that  sites  may  be  deleted  from 
the  NPL  where  no  further  response  is 
appropriate.  In  making  a  determination 
to  delete  a  site  from  the  NPL,  EPA  shall 
consider,  in  consultation  with  the  state, 
whether  any  of  the  following  criteria 
have  been  met: 

(i)  Responsible  parties  or  other  parties 
have  implemented  all  appropriate 
response  action  required; 

(ii)  All  appropriate  response  under 
CERCLA  has  been  implemented,  and  no 
further  action  by  responsible  parties  is 
appropriate;  or 
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(iii)  The  remedial  investigation  has 
sliown  that  the  release  poses  no 
s  ignificant  threat  to  public  health  or  the 
e  nvironment  and,  therefore,  taking  of 
r  emedial  measures  is  not  appropriate. 

Even  if  a  site  is  deleted  from  the  NPL, 
\|rhere  hazardous  substance,  pollutimts, 
c  r  contaminants  remain  at  the  site  above 
I  ivels  that  allow  for  unlimited  use  and 
I  nrestricted  exposure,  EPA's  policy  is 
t  lat  a  subsequent  review  of  the  site  will 
t  e  conducted  at  least  every  five  years 
^er  the  initiation  of  the  remedial  action 
8 1  the  site  to  ensiue  that  the  site  remains 
I  irotective  of  public  health  and  the 
E  nvironment.  In  the  case  of  this  Site,  the 
i  elected  remedy  is  protective  of  human 
1  lealth  and  the  environment.  EPA  will 
c  onduct  a  five-year  review  for  the  Site 
i  nd  if  new  information  becomes 
i  vailable  which  indicates  a  need  for 
i  lulher  action,  EPA  may  initiate 
t  emedial  actions.  Whenever  there  is  a 
s  ignificant  release  from  a  site  deleted 
i  rom  the  NPL,  the  site  may  be  restored 
t )  the  NPL  without  the  application  of 
t  le  Hazardous  Ranking  System. 


Deletion  Procedures 

j  The  following  procedures  were  used 
mt  the  intended  deletion  of  this  Site:  (1) 
[  PA  issued  a  Final  Close  Out  Report 
i  idicating  that  the  remedial  actions  at 
I  le  Site  were  completed  in  accordance 
\  nth  the  two  Records  of  IDecisions  for 
me  Site  and  that  no  further  remedial 
{ ction  is  necessary  to  ensure  protection 
( if  hiunan  health  and  the  environment; 
( Z)  The  Florida  Department  of 
I  !nvironmental  Protection  conciu^  with 
t  iie  proposed  deletion  decision;  (3)  A 
I  [Otice  has  been  published  in  the  local 
I  lewspaper  and  has  been  distributed  to 
sppropriate  federal,  state,  and  local 
( ifficials  and  other  interested  parties 
i  nnouncing  the  commencement  of  a  30- 
(  ay  public  comment  period  on  EPA's 
I  lotice  of  Intent  to  Delete;  and,  (4)  All 
I  elevant  documents  have  been  made 
{ vailable  for  public  review  at  the  local 
I  ite  information  repositories. 

Deletion  of  the  Site  frtim  the  NPL  does 
r  ot  itself  create,  alter,  or  revoke  any 
i  idividual's  rights  or  obligations  and 
(  oes  not  preclude  eligibility  for  future 
I  espouse  actions.  The  NPL  is  designed 
]  irimarily  for  informational  purposes 
t  nd  to  assist  Agency  management.  As 
I  lentioned  in  section  II  of  this 
(  ocument.  §  300.425(e)(3)  of  the  NCP 
5  tates  that  the  deletion  of  a  site  from  the 
t  IPL  does  not  preclude  eligibility  for 
f  jture  response  actions. 

For  deletion  of  this  Site,  EPA's 
I  egional  Office  will  accept  and  evaluate 
lublic  comments  on  EPA's  Notice  of 
intent  to  Delete  before  making  a  final 
c  ecision  to  delete.  If  necessary,  the 
/  Lgency  will  prepare  a  Responsiveness 


Summary  to  address  any  significant 
public  comments  received. 

A  deletion  occurs  when  the  Regional 
Administrator  places  a  final  notice  in 
the  Federal  Register.  Generally,  the  NPL 
will  reflect  deletions  in  the  final  update 
following  the  notice.  PubUc  notices  and 
copies  of  the  Responsiveness  Summary 
will  be  made  available  to  local  residents 
by  the  regional  office. 

IV.  Basis  for  Intended  Site  Deletion 

The  following  summary  provides  the 
Agency's  rationale  for  the  proposal  to 
delete  this  Site  fixim  the  NPL. 

A.  Site  Background  and  History 

The  Yellow  Water  Road  Dump  Site  is 
located  off  Yellow  Water  Road  (Florida 
State  Road  217)  about  one  mile  south  of 
Baldwin,  Duval  County,  I^lorida.  The 
Site  encompasses  approximately  14 
acres.  The  land  adjacent  to  the  Site  is 
used  for  commercial  and  residential 
purposes. 

In  October  1981,  the  property  owner 
and  several  independent  companies 
formed  an  enterprise  with  the  intent  of 
incinerating  PCBs  on  the  property.  PCB- 
contaminated  liquid  and  equipment 
were  stored  at  the  Site.  The  incinerator 
permit  was  never  obtained,  and  the 
PCB-contaminated  materials  continued 
to  be  stored  on  site.  Valuable  metals 
such  as  copper  were  salvaged  from  the 
transformer  carcasses,  spilling  PCB 
liquid  and  causing  soil  contamination  at 
the  Site. 

During  an  emergency  removal  action 
conducted  by  EPA  in  November  1984, 
719  transformers  were  dreiined,  steam 
cleaned,  and  stored  on  site. 
Approximately  100,000  gallons  of  PCB- 
contaminated  fluid  were  transferred  to 
secured,  on-site  holding  tanks,  and 
approximately  3,000  cubic  yards  of 
PCB-contaminated  soil  were  excavated 
and  stockpiled  on  a  concrete  pad. 

The  Yellow  Water  Road  Dump  Site 
was  proposed  for  inclusion  on  the  NPL 
on  September  18, 1985  (50  FR  37950) 
and  placed  on  the  NPL  on  June  10, 
1986. 

In  May  19iB8,  EPA  entered  into  an 
Administrative  Order  on  Consent  with  a 
group  of  Potentially  Responsible  Parties 
(PRPs)  to  perform  an  interim  surface 
removal  action  at  the  Site.  The  PRPs 
completed  the  removal  action  in  July 
1988.  The  removal  activities  included 
the  demolition  and  disposal  of  an  on- 
site  warehouse,  off-site  disposal  of  the 
stockpiled  contaminated  soil,  off-site 
incineration  of  78,854  gallons  of  PCB- 
containing  liquid,  disposal  of  704 
transformers,  and  disposal  of  18,690 
pounds  of  capacitors. 

Under  an  Administrative  Order  on 
Consent  the  PRPs  began  a  Remedial 


Investigation/Feasibility  Study  (RI/FS) 
in  1990.  The  RI  includeid  an 
investigation  of  surface  Water,  soil, 
sediment,  air  and  ground  water 
associated  with  the  Site.  The 
investigation  included  a  wide  range  of 
analyses  to  detect  volatile  organic 
corapoimds,  base/neutral  compounds, 
pesticides,  polychlorinated  biphenyls 
(PCBs),  and  inorganic  compounds.  The 
Risk  Assessment  identified  PCB 
compounds  as  the  only  contaminants  of 
concern  at  the  Site.  Total  PCB 
uencentrations  of  up  to  660  mg/kg  in 
Site  soil  and  sediment  were  identified, 
and  total  PCB  concentrations  of  up  to 
.029  mg/1  were  detected  in  Site 
groundwater. 

B.  Response  Actions 

Based  on  the  results  of  the  RI/FS  work 
and  the  Risk  Assessment,  EPA  issued 
two  Records  of  Decision  (RODs).  The 
Operable  Unit  One  (OU-1)  ROD,  issued 
on  September  28, 1990  called  for 
excavation  and  solidification/ 
stabilization  of  PCB-contaminated  soil 
and  sediment.  The  Operable  Unit  Two 
(OU-2)  ROD.  dated  June  30, 1992  called 
for  a  long  term  ground  water  monitoring 
remedy,  with  a  contingency  for  ground 
water  piunp  and  treat. 

Under  an  EPA  Unilateral 
Administrative  Order  issued  by  EPA, 
the  PRP's  contractor  completed  a 
Remedial  Design  for  the  soil  and 
sediment  remedy  in  September  1992.  A 
Consent  Decree  between  EPA  and  the 
PRPs  provided  for  the  implementation 
of  the  remedy  for  both  operable  units. 
The  Consent  Decree  was  entered  on 
October  11, 1995.  A  separate  agreement 
under  which  several  federal  PRPs  would 
participate  in  implementing  the  remedy 
was  embodied  in  an  Administrative 
Order  on  Consent.  In  January  1996,  EPA 
approved  Remedial  Action  Work  Plans 
prepared  by  the  engineering  contractor 
for  the  OU-1  and  non-contingent  OU- 
2  remedies.  The  construction  contractor 
mobilized  to  the  Site  and  began 
implementing  these  remedies  on  May  9, 
1996.  A  volame  of  4,472  cubic  yards  of 
contaminated  soil  and  sediment  was 
excavated,  stabilized  and  solidified 
using  Portland  cement,  and  placed  in  an 
on-site  monolith.  A  September  17,  1996 
construction  inspection  revealed  that  all 
components  of  the  OU-1  remedy  and 
the  non-contingent  portion  of  the  OU- 
2  remedy  were  constructed  in 
accordance  with  RD/RA  plans  and 
specifications. 

A  Remedial  Action  Report  dated 
November  1996,  documents  the 
completion  of  the  Remedial  Action  for 
OU-1  and  completion  of  the  non- 
contingent  portions  of  the  remedy  for 
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OU-2.  EPA  approved  the  RA  Report  on 
February  26, 1997. 

On  April  6. 1998  an  Explanation  of 
Significant  Difference  (ESD)  for  the  OU- 
2  ROD  was  finalized.  The  ESD  clarifies 
the  OU-2  ROD  to  indicate  that  the 
ground  water  remedy,  based  on  four 
consistent  monitoring  events  with  no 
detectable  PCBs,  had  attained  its 
performance  goal  of  0.5  ppb.  On  this 
basis,  no  further  ground  water 
monitoring  or  contingent  remedial 
activities  are  required. 

C  Cleanup  Standards 

The  remedial  action  cleanup  activities 
at  the  Yellow  Water  Road  Dump  Site  are 
consistent  with  the  objectives  of  the 
NCP  and  provide  protection  to  himian 
health  and  the  Environment.  The 
cleanup  standards  for  soil  PCBs  are  10 
mg/kg.  The  cleanup  standards  for  PCBs 
in  groimd  water  are  0.5  ppb.  All  soil 
containing  PCBs  at  concentrations 
greater  that  10  mg/kg  was  excavated, 
treated  via  stabilization/solidification, 
placed  in  an  on-site  monolith,  covered 
with  one  foot  of  clean  soil  and 
vegetated.  Treated  soil  achieved 
performance  standards  of  greater  than 
50  psi  for  compressive  strength  and  less 
than  60  ug/1  for  total  leachable  PCBs 
(TCLP).  Extensive  confirmatory 
sampling  verifies  that  the  Site  has 
achieved  the  cleanup  standards  for  both 
soil  and  ground  water  and  that 
performance  standards  were  achieved  or 
exceeded  for  treated  soil. 

D.  Operation  and  Maintenance 
The  Operation,  Maintenance  and 

Monitoring  Plan  was  approved  by  EPA 
on  May  1. 1997.  Ongoing  operation, 
maintenance  and  monitoring  activities 
include  semi-annual  inspections  of  the 
Site  monolith  to  evaluate  the  presence 
of.  or  potential  for,  sur&ce  cover  failures 
and/or  intrusions  including  surface 
cracking,  establishment  of  deep-rooted 
vegetation,  animal  burrow  holes,  wash- 
outs and  soil  erosion:  assessment  of  Site 
fencing  and  vegetative  cover  inspection; 
and  evaluation  of  the  monolith  integrity. 
Pursuant  to  the  existing  Consent  Decree, 
the  Yellow  Water  PRP  Grouf)  has 
assiuned  all  responsibility  for  O&M 
imtil  the  thirty  year  anniversary  of  the 
Consent  Decree  entry  in  2026. 
Following  this  date,  federal  PRPs  will 
conduct  the  O&M. 

E.  Five  Year  Review 

Because  treated  waste  will  remain  on 
site  in'the  monoUth,  a  five  year  review 
of  this  project  is  necessary  to  ensure 
continued  protection  of  human  health 
and  the  environment.  The  five  year  time 
firame  begins  with  the  date  of  remedial 
action  mobilization  to  the  Site  which. 


for  this  project,  is  May  9, 1996. 
Therefore,  the  five  year  review  should 
be  completed  prior  to  May  9,  2001  and 
will  be  conducted  pursuant  to  OSWER 
Directive  9355.7-02,  "Structure  and 
Components  of  Five  Year  Reviews." 

F.  Community  Involvement 
EPA  published  its  community 

Relations  Plan  in  May  1990,  after 
interviews  with  local  residents  and 
officials.  An  information  repository  was 
established  at  the  Baldwin  Town  Hall 
and  all  of  the  documents  used  to  make 
remedy  decisions  were  placed  there 
before  the  Records  of  Decisions  were 
signed.  Other  community  involvement 
activities  included  an  on-site  public 
meeting,  routine  publication  of  fact 
sheets  at  all  important  milestones 
during  the  project  and  ongoing  direct 
communication  with  the  public  as  the 
need  for  information  arose. 

G.  Applicable  Deletion  Criteria 

One  of  the  three  criteria  for  deletion 
specifies  that  responsible  parties  or 
other  parties  have  implemented  all 
appropriate  response  actions  required. 
EPA,  with  concurrence  of  Florida 
Department  of  Environmental 
Protection,  beUeves  that  this  criterion 
for  deletion  has  been  met.  Subsequently, 
EPA  is  proposing  deletion  of  this  Site 
from  the  NPL.  Documents  supporting 
this  action  are  available  from  the 
deletion  docket. 

H.  State  Concurrence 

EPA  has  consulted  with  the  Florida 
Department  of  Environmental  Protection 
(FDEP)  in  evaluating  the  Site  for 
deletion.  FDEP  has  concluded  that 
activities  at  the  Site  have  been 
completed  in  accordance  with  the  site 
Records  of  Decision  and  the  remedy  is 
protective  of  human  health  and  the 
environment. 

Dated:  November  30, 1998. 
A.  Stanley  Meflmis. 

Acting  Regional  Administrator,  Region  4. 
[FR  Doc.  98-33742  Filed  12-22-98;  8:45  amj 
■HJJNQ  cooe  e6<0  50  P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  441 
[FRL-«20»-1] 

Notice  of  Data  Availability;  Effluent 
Limitations  Quideiines  and 
Pretrsatment  Standards  for  the 
industrial  Laundries  Point  Source 
Category 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Notice  of  data  availability. 

SUMMARY:  On  December  17, 1997,  EPA 
proposed  pretreatment  standards  for 
pollutants  discharged  to  pubUcly  owned 
treatment  works  (62  FR  66181).  This 
notice  presents  a  summary  of  the  data 
received  since  the  proposal,  and  an 
assessment  of  the  useftilness  of  the  data 
in  EPA's  analyses;  presents  a  modified 
technology  option  suggested  by 
commenters;  presents  a  modified  no 
regulation  option  suggested  by 
commenters;  discusses  a  voluntary 
industry  program,  and  discusses  other 
specific  issues  raised  by  commenters 
including  the  methodology  for  the 
passthrough  analysis.  EPA  solicits 
public  comments  regarding  any  of  the 
information  presented  in  this  notice  of 
data  availability  and  the  record 
supporting  this  notice. 

DATES:  Submit  an  original  and  three 
copies  of  your  comments  postmarked  by 
February  8. 1999. 

ADDRESSES:  Submit  comments  to  Ms. 
Marta  E.  Jordan  at  the  following  address: 
US  EPA.  Engineering  and  Analysis 
Division  (4303).  401  M.  St.  SW, 
Washington,  DC  20460. 

The  data  and  analyses  being 
announced  today  are  available  for 
review  in  the  EPA  Water  Docket  at  EPA 
Headquarters  at  Waterside  Mall,  room 
EB-57, 401  M.  St.  SW,  Washington,  DC 
20460.  For  access  to  the  docket 
materials,  call  (202)  260-3027  between 
9:00  a.m.  and  3:30  p.m.  for  an 
appointment.  A  reasonable  fee  may  be 
charged  for  copying. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  technical  information, 
contact  Ms.  Marta  E.  Jordan  at  (202) 
260-0817  or  at  the  following  e-mail 
address:  Jordan.Marta@epa.gov.  For 
information  on  economic  information 
contact  Mr.  George  Denning  at  (202) 
260-7374  or  at  the  following  e-mail 
address:  Denning.George@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
Contents  of  This  Document 

I.  Purpose  of  this  Notice 

n.  Data  Acquired  Since  the  Proposal 

A.  POTW  Data 

B.  Industrial  Laimdry  Data  and  Trade 
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1664  and  Gas  Chromatography/Mass 
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:  l|.  Results  of  Analyses  of  Proposed  and 
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Various  Comment  Issues 

A.  New  Data  Related  to  Passthrough 
Analysis  of  Regulated  Parameters  Other 
ThanTPH 

B.  TPH  (measured  as  SGT-HEM)  as  an 
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'.  Analysis  of  Pretreatment  Standards  for 
Existing  Sources  (PSES)  Options 
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UTSA  and  TRSA 
.  Solicitation  of  Data  and  Comments 

A.  Additional  Data  to  Support  Comments 
Received  on  the  Proposed  Rule 
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C  Treatment  Performance  Data 

D.  Passthrough  Analysis 

E.  Volatile  Organic  Treatment 
Technologies  Used  at  Industrial 
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F.  In-Process  Pollution  Prevention 
Activities 

G.  Space  Limitations  and  New  Building 
Costs  for  Industrial  Laundries 

H.  Alternative  Approach  to  "No 
Regulation"  Option 

Purpose  of  This  Notice 

On  December  17, 1997  (62  FR  66181), 
A  proposed  regulations  to  reduce 
ischiarges  to  publicly  owned  treatment 
orks  of  toxic,  conventional,  and 
nonconventional  pollutants  in 
astewater  from  the  industrial 
lundries  industry.  EPA  has  received 
lunerous  conunents  and  data 
bmissions  concerning  the  proposal.  In 
is  notice,  EPA  is  making  these  new 
ata  submissions  avtulable  for  comment 
and  is  providing  discussion  of  the 
analyses  performed  relating  to  specific 
issues  raised  by  commenters.  EPA  also 
licits  information  and  comments  on  a 
ariety  of  other  issues  or  questions. 

Data  Acquired  Since  the  Proposal 

Since  proposal,  EPA  has  obtained 
s  dditional  data  and  information  from 
^le  industry,  publicly  owned  treatment 
works  (POTWs),  and  the  Agency's 
bontinued  data  collection  activities.  The 
Agency  has  included  these  new  data 
land  information  and  the  preliminary 
iiesults  of  the  evaluation  of  this  data  and 
linformation  in  Sections  14  through  22  of 
'the  supporting  record  of  this  notice  for 
review  by  interested  parties.  The 
industry  and  POTW  information  and 
data  submittals  are  related  to  cost  of 
veatment,  effluent  pollutant  levels  after 
tjreatment,  passthrough  of  pollutants  at 
POTWs,  and  a  presentation  by  the 

iidustry  of  a  volimtary  environmental 
ewardship  and  pollution  prevention 
rogram.  llie  new  data  collected  by  the 


Agency  include:  performance  data  from 
a  facility  operating  chemical 
precipitation  technology  and  data 
identifying  some  of  the  major  individual 
constituents  of  the  Total  Petroleum 
Hydrocarbon  [TPH  (measured  as  SGT- 
HEM)]  parameter  using  Method  1664. 
The  study  identifying  constituents  of 
TPH  relates  to  EPA's  pass-through 
analysis  and  EPA's  cost-effectiveness 
analysis. 

EPA  closed  the  comment  period  on 
March  19, 1998  for  all  aspects  of  the 
proposed  rule  except  for  treatment 
performance  data.  EPA  received 
comments  from  approximately  300 
commenters  by  the  March  19  deadline. 
Some  of  the  comments  received  on  or 
before  the  March  19  deadline  included 
data  submittals. 

In  order  to  provide  additional  time  for 
the  generation  of  treatment  performance 
data,  EPA  extended  the  deadline  for 
comments  on  the  proposed  rule  to  April 
20, 1998  for  commenters  who  would  be 
providing  data  which  could  be  used  in 
calculating  limits.  EPA  received  three 
comment  submittals  for  the  April  20 
deadline,  although  none  of  the 
submittals  Contained  performance  data 
that  could  be  used  in  calculating  limits 
for  either  technology  upon  which  the 
proposed  rule  was  based.  One  of  these 
submittals  contained  five  days  of  POTW 
treatment  performance  data  for  TPH  as 
measured  by  Method  1664.  Other 
submittals  received  by  EPA  included 
comments  on  EPA's  analytical  sampling 
data  vaUdation  procedures,  an  economic 
survey  of  the  industry  conducted  by 
Uniform  and  Textile  Service 
Association  (UTSA)  and  Textile  Rental 
Services  Association  (TRSA),  and 
comments  that  some  of  the  proposed 
limitations  were  too  stringent. 

EPA  received  several  comments  after 
the  April  20  deadline;  however,  only 
one  of  these  was  a  data  submittal.  This 
data  submittal  included  11  days  of  final 
effluent  data  from  one  industrial 
laimdry  for  the  conventional  pollutants 
(oil  and  grease,  total  suspended  solids, 
biochemical  oxygen  demand  and  pH).  In 
addition  to  data  submitted  in  comments 
and  data  collected  by  EPA,  the  trade 
associations  conducted  a  survey  to 
update  treatment-in-place  information 
contained  in  EPA's  1993  survey  data 
base.  The  trade  associations  also 
developed  and  submitted  to  EPA  for 
consideration  as  an  alternative  to 
regulation,  a  voluntary  program  for  the 
industry.  This  voluntary  program  has 
five  main  components:  (1)  the 
establishment  of  industry-wide  program 
goals;  (2)  a  statement  of  environmental 
principles;  (3)  a  menu  of  specific 
voluntary  initiatives;  (4)  an 


implementation  plan;  and  (5)  a  system 
for  assessing  program  performance. 

Below  are  brief  descriptions  of  each 
type  of  new  data  and  the  results  of 
additional  analyses  of  these  data  by  the 
Agency,  and  a  summary  of  the 
environmental  voluntary  program 
initiative  submitted  by  Uie  industry 
trade  associations. 

A.  POTW  Data 

EPA  received  comment  submittals 
from  over  40  commenters  pertaining  to 
POTW  data  that  relate  to  the 
passthrough  analysis.  These 
commenters  included:  individual 
POTWs,  local  control  authorities,  the 
Association  of  Metropolitan  Sewerage 
Agencies  (AMSA),  the  Association  of 
Nonwoven  Fabrics  (INDA),  the  Uniform 
and  Textile  Service  Association  (UTSA) 
and  the  Textile  Rental  Services 
Association  (TRSA).  Individual  POTWs 
primarily  provided  data  related  to  the 
following  subjects:  the  method  used  to 
measure  TPH.  estimated  POTW  percent 
removals,  influent  and  effluent 
concentration  values  to  be  used  in  the 
calculation  of  POTW  percent  removals 
for  the  passthrough  analysis,  industrial 
laimdry  facility  monitoring  data,  and 
local  limits  covering  industrial  laundry 
facilities.  These  data  and  results  of  any 
evaluations  of  these  data  are  contained 
in  Section  17  of  the  rulemaking  record. 

EPA's  preliminary  evaluation  of  the 
submitted  POTW  performance  data 
indicates  that  the  only  data  that  may  be 
usable  were  submitted  by  one  of  the 
local  control  authorities  (Los  Angeles 
County)  and  the  industry  trade 
associations  (UTSA  and  TRSA).  The  Los 
Angeles  County  pretreatment  control 
authority  submitted  five  days  of  influent 
and  effluent  TPH  data  (measured  as 
SGT-HEM)  using  Method  1664. 
However,  only  three  of  the  days 
contained  usable  paired  data  for 
calculating  TPH  removals.  Two  of  the 
days  of  data  could  not  be  used  because 
one  day  had  an  effluent  value  greater 
than  the  influent  value,  and  the  other 
day  did  have  a  reported  influent 
concentration.  An  additional  limitation 
of  the  three  paired  data  sets  that  were 
used  to  calculate  the  percent  removal 
for  TPH  did  not  result  in  a  precise 
estimate,  but  only  a  lower  boimd 
estimate.  Because  the  effluent 
concentrations  were  below  the  method 
detection  level,  a  percent  removal  could 
only  be  calculated  as  "greater  than" 
some  value.  The  greater  than  values 
ranged  from  37.5  percent  to  73.7 
percent.  For  the  purpose  of  this  Notice, 
EPA  used  the  daily  data  with  the 
highest  influent  concentration,  resulting 
in  a  percent  removal  estinvite  of  74 
percent  for  the  revised  passthrough 
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evaluation  discussed  in  Section  III.  This 
value  for  POTW  removal  of  TPH  is  also 
used  in  the  revised  cost-effectiveness 
determination. 

UTSA  and  TRSA  provided  the  Final 
Report  of  Updated  Local  Discharge 
Standards  for  the  City  of  Portland.  OR 
as  an  attachment  to  their  comments. 
Data  in  this  report  include  historical 
POTW  percent  removals  over  the  past 
18  years  for  15  metals,  percent  removals 
for  21  metals  during  a  one-year 
sampling  program,  and  influent  and 
effluent  data  for  21  metals  based  on  the 
one-year  sampling  program. 

B.  Industrial  Laundry  Data  and  Trade 
Association  Voluntary  Program 

EPA  received  65  data  submittals  from 
the  industrial  laundry  and  related 
industries  to  be  considered  for  use  in 
developing  the  final  rule.  These  65  data 
submittals  were  from  12  individual 
comment  submittals.  These  comment 
submittals  were  &t>m  nine  industrial 
laimdry  companies,  the  Uniform  and 
Textile  Service  Association  (UTSA),  the 
Textile  Rental  Services  Association 
(TRSA),  the  National  Ship  Building 
Association  and  the  Association  of 
American  Railroads. 

The  data  received  included:  effluent 
data,  cost  data,  data  presenting  the 
constituents  of  TPH,  data  on  the 
analytical  variability  of  bis(2- 
ethylhexyl)  phthalate,  and  data  on  local 
limits.  The  industrial  laundries  and  the 
laimdry  trade  associations  also 
submitted  reports  and  case  studies  to  be 
considered  in  the  development  of  the 
final  rule.  Reports  and  studies 
submitted  by  commenters  ranged  in 
content  frt>m  data  pertaining  to  the 
calculation  of  the  toxic  wei^ting  factor 
for  total  petroleum  hydrocarbons  (TPH) 
to  general  economic  and  industry 
profiles  for  the  industrial  laimdries 
industry.  A  general  summary  of  the  data 
submitted  by  commenters  is  presented 
in  Section  17  (Memorandum:  Review  of 
Data  Submitted  on  the  Proposed 
Pretreatment  Standards  for  Existing  and 
New  Sources  for  the  Industrial 
Laundries  Point  Source  Category  (DCN 
L06041))  of  the  Industrial  Laundries 
record.  The  data  are  contained  in 
Section  14  of  the  rulemaking  record. 

EPA  reviewed  the  effluent  data 
submitted  by  industry  and  found  that  in 
many  cases  the  commenter  did  not 
provide  enough  detail  for  EPA  to  use  the 
data  to  revise  its  calculations  of 
appropriate  effluent  limits.  EPA 
currently  does  not  expect  to  use  the  data 
if  the  following  information  was  not 
included  with  the  effluent  data:  the 
amount  of  production  at  the  facility,  the 
item  mix,  type  of  treatment  technology, 
what  portion  of  wastewater  was  being 


treated,  performance  (influent  and 
effluent  concentrations)  of  the 
technology,  and  methods  used  for 
analyzing  the  reported  pollutant 
parameters.  EPA  is  continuing  to 
evaluate  whether  any  of  this  additional 
data  can  be  used  in  evaluating  treatment 
technology  performance  and  solicits 
comment  on  this  issue. 

Cost  data  submitted  by  commenters 
included:  general  aimual  and  capital 
costs  for  both  chemical  precipitation 
and  DAF,  the  annual  costs  associated 
with  treating  1,000  gallons  of 
wastewater  with  DAF,  analytical  cost 
data,  and  the  costs  associated  with  the 
construction  of  a  new  building  for  an 
industrial  laundry  facility.  In  most  cases 
the  usefulness  of  this  cost  data  is 
limited  due  to  the  lack  of  detail  on  the 
equipment  covered  by  the  costs  and 
indirect  costs  included. 

The  industrial  laundries  associations 
(UTSA  and  TRSA)  submitted  a 
voluntary  multi-media  enviroiunental 
stewardship  and  pollution  prevention 
program  in  order  to  support  the  "no 
regulation"  option.  The  centerpiece  of 
the  voluntary  program  is  a  series  of 
initiatives  seeking  to  achieve  a 
reduction  of  up  to  25  percent  in 
industry  water,  energy,  and  washroom 
chemical  usage  (on  a  per  pound  of 
textiles  laundered  basis)  by  the  year 
2002.  According  to  the  trade 
associations,  industrial  laimdries  do  not 
have  direct  control  of  a  significant 
amoimt  of  toxic  pollutants  contained  in 
industrial  laundry  wastewater,  since 
these  pollutants  come  primarily  from 
their  customers.  The  industry's  direct 
control  is  related  to  water,  energy,  and 
washroom  chemical  use,  thus  the 
emphasis  on  voluntary  control  of  these 
activities.  The  program  would  be 
initiated  by  UTSA  and  TRSA  surveying 
the  industry  to  develop  a  1998 
"benchmark"  against  which  progress 
towards  these  reduction  goals  will  be 
measured.  In  an  effort  to  reduce  further 
the  amount  of  pollutants  in  industrial 
laundries  wastewaters,  the  industry  also 
would  develop  and  implement  a 
comprehensive  customer  pollution 
prevention  outreach  program.  The 
industry  is  not  in  a  position  to  project 
specific  reduction  goals  frx)m  its 
customers  at  this  time,  but  UTSA  and 
TRSA  would  establish  a  baseline  and 
measure  the  success  of  the  outreach 
program  in  futiire  years.  EPA  believes 
that  goals  setting  a  level  of  reduction  of 
pollutants  in  the  discharge  are  an 
important  element  of  any  such 
voluntary  program. 

UTSA  and  TRSA  would  guide 
implementation  of  the  voluntary 
program.  Because  the  membership  of 
the  two  trade  associations  accounts  for 


over  90  percent  of  the  sales  generated  by 
the  laundry  industry,  leadership  at  the 
association  level  would  help  ensure 
significant  participation  from  the 
industry  as  a  whole.  The  proposed 
voluntary  program  would  cover  the 
entire  laimdry  industry,  not  just  the 
sectors  included  in  the  proposed 
pretreatment  standards.  The  effort 
would  be  directed  by  an 
implementation  committee  established 
under  the  auspices  of  UTSA  and  TRSA 
and  include  representatives  from  the 
two  trade  associations,  industry 
suppliers,  and  customers.  The 
industry's  description  of  the  program  is 
contained  in  Section  16  of  the  record  for 
this  notice. 

C  EPA  Sampling  Data  From  a  Facility 
Operating  Chemical  Precipitation 
Treatment 

After  proposing  the  rule,  EPA 
sampled  an  additional  facility  operating 
a  chemical  precipitation  (CP)  unit  to 
obtain  more  data  concerning  treatment 
performance  that  could  be  used  in 
evaluating  appropriate  pretreatment 
standards  based  on  chemical 
precipitation.  The  sampling  took  place 
during  the  week  of  February  9, 1998;  a 
detailed  report  of  the  results  can  be 
found  in  the  samplii^  episode  report  in 
Section  16  of  the  rulemaking  record. 
EPA  has  included  this  data  in 
recalculating  the  proposed  pretreatment . 
standards  for  the  CP  option  and  in 
calculations  of  standards  for  other 
options  being  evaluated.  EPA 
recalculated  the  standards  for  all  of  the 
proposed  regulated  parameters  using  the 
same  methodology  as  in  the  proposal. 
For  the  proposed  CP  option,  the 
inclusion  of  the  new  data  does  not 
change  the  standards  significantly.  EPA 
compared  the  proposed  standards  to  the 
recalculated  standards  and  for  TPH,  the 
proposed  standards  were  slightly  higher 
than  the  recalculated  standaxids  (e.g..  the 
maximum  daily  values  are  27.5  mg/L 
versus  21.8  mg/L).  For  the  metals  EPA 
proposed  to  r^iUate,  the  proposed 
standards  were  lower  than  the 
recalculated  standards.  For  the  oi^anics, 
the  proposed  standards  were  higher 
than  the  recalculated  standards  for  all 
except  bis  (2-ethylhexyl)  phthalate  and 
tetrachloroethene  .  See  Smrtion  21  of  the 
record  for  comparisons  of  recalculated 
standards  for  all  of  the  options  and  for 
more  detail  describing  the  development. 

Following  the  proposal,  EPA  received 
comments  stating  that  the  data  used  to 
develop  the  proposed  pretreatment 
standards  were  not  representative  of 
chemical  precipitation  treatment 
because  the  data  source  was  a  facility 
that  operated  steam  timibling  for  printer 
towels,  used  chemical  emulsion 
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bi^aking  wastewater  treatment  prior  to 
ttra  chemical  precipitation  unit,  and  that 
the  influent  levels  of  the  regulated 
p^^ameters  were  low.  EPA  believes  the 
data  used  for  the  proposed  standards  are 
representative  of  chemical  precipitation 
treatment  for  this  industry  for  several 
reasons.  First,  the  chemical  emulsion 
b^^aking  imit  was  not  operating 
pjoperly  during  the  sampling  episode, 
""^ond,  the  steam  tumbling  unit  was 
effectively  removing  TPH  or  most  of 
organic  pollutants  as  demonstrated 
comparing  data  for  a  steam  tumbled 
d  of  printer  towels  to  data  for  a  load 
of  brinter  towels  that  was  not  steam 
tiMibled.  The  steam  tumbling  unit 
showed  removals  for  only  6  of  the  11 
p^lutants  proposed  for  regulation,  with 
r^Qioval  efficiencies  ranging  from  27  to 
91|percent.  Third,  with  respect  to  the 
influent  levels  identified  at  the  chemical 
precipitation  treatment  unit  being  too 
Ici^,  design  and  operational 
cl^turacterization  of  chemical 
precipitation  technology  can  be  varied 
such  that  the  technology  is  capable  of 
brming  at  a  level  that  enables  a 
er  influent  concentration  to  be 
uced  sufficiently  to  meet  the 
itations.  Finally,  the  additional 
mical  precipitation  data  collected  by 

since  proposal  confirm  that 
mical  precipitation  technology  is 
capable  of  achieving  the  effluent 
pollutant  concentrations  reflected  by  the 
pH>posed  pretreatment  standards  %vith 
much  higher  influent  concentrations  of 
the  pollutants. 

Commenters  also  stated  that  EPA  did 
npt  account  for  variability  in  wastewater 
concentrations  among  industrial 
laundries  in  setting  the  limitations.  EPA 
believes  it  has  accoimted  for  variability 
in  wastewater  concentrations  because 
th^  laundries  used  for  developing  limits 
represented  facilities  with  a  wide  range 
of  items  and  production  reflecting  what 
th^  industry  as  a  whole  laimders.  In 
examining  priority  organics  and  metals, 
conventionals,  and  nonconventional 
parameters  at  six  facilities  operating 
di$solved  air  flotation  (DAF)  or  CP 
uhits,  EPA  determined  these  faciUties 
represented  a  broad  range  of  influent 
poUutant  concentrations. 

Commenters  further  criticized  EPA  for 
basing  the  TPH  (measiued  as  SGT-HEM) 
on  one  CP  facility  data  set.  EPA 
rei^ognizes  that  at  proposal,  EPA  only 
h^d  data  from  one  CP  facility  under  the 
cUrent  method  for  SGT-HEM  upon 
wldch  to  base  the  proposed  TPH  limit 
uii  der  the  CP-IL  option.  In  examining 
T^H  concentrations  from  all  five 
facilities  used  for  proposal,  EPA  foimd 
th^t  DAF  and  CP  treat  TPH  to 
a]  >  )roximately  the  same  effluent 
o  I  icentration  level  regardless  of  the 


concentration  in  the  influent.  From  an 
engineering  standpoint,  EPA  would 
expect  this  to  be  the  case  because  both 
technologies  rely  on  the  efficiency  of 
chemical  coagulation  which  can  be 
adjusted  for  variable  wastewater 
pollutant  concentrations  through  proper 
selection  of  coagulants  and  proper 
mixing.  Since  proposal,  EPA  has 
evaluated  and  compared  the  TPH  results 
from  an  additional  CP  facility  with 
those  frtim  the  CP  facility  used  at 
proposal  and  the  three  DAF  facilities. 
For  the  three  facilities  operating  DAF 
systems,  the  range  of  5-day  average 
influent  and  effluent  TPH 
concentrations  were  245-681  mg/L  and 
10.4—41.4  mg/L,  respectively.  For  the 
facilities  operating  CP  systems,  the 
range  of  5-day  average  influent  and 
effluent  TPH  concentrations  were  164- 
2,280  mg/L  and  <7.20-<10.6  mg/L, 
respectively.  At  the  newly  sampled  CP 
facility,  the  influent  and  effluent  TPH 
concentrations  were  987  and  <  9.35  mg/ 
L  respectively,  which  both  Call  within 
the  concentration  ranges  foimd  at  the 
other  facilities  EPA  sampled  operating 
DAF  or  CP. 

Note  that  EPA  does  not  conclude  from 
the  data  above  that  the  chemical 
precipitation  treatment  systems  are 
necessarily  able  to  achieve  lower 
effluent  levels  than  the  DAF  facihties 
since  the  DAF  faciUties  may  not  need  to 
operate  their  treatment  system  optimally 
because  they  are  subject  to  higher  local 
limits.  For  this  reason  and  based  on  the 
data  EPA  has  concerning  the 
comparative  performance  of  DAF  and 
CP,  EPA  continues  to  believe  that  DAF 
and  CP  would  both  constitute  BAT  and 
could  form  the  basis  for  final  effluent 
limits. 

D.  Total  Petroleum  Hydrocarbons  (TPH) 
Characterization  Study  Using  Method 
1664  and  Gas  Chromatogfaphy/Mass 
Spectroscopy  (GC/MS) 

In  the  proposed  rule,  EPA  used  TPH 
for  two  different  analyses,  the 
passthrough  analysis  and  the  cost 
effectiveness  analysis.  EPA  has  further 
analyzed  the  constituents  of  TPH  to 
improve  both  analyses.  Each  analysis  is 
discussed  in  turn  below. 

As  explained  in  the  proposal,  to  set 
pretreatment  standards,  EPA  determines 
whether  the  pollutant  passes  through  or 
interferes  with  the  operation  of  a  POTW. 
In  the  proposed  passthrough  analysis, 
EPA  compared  the  performance  of  the 
candidate  technology  for  PSES  in 
removing  TPH  to  the  performance  of 
well-operated  POTWs  achieving 
secondary  treatment  in  removing  TPH. 
In  the  proposal,  EPA  based  the  TPH 
removal  at  POTWs  on  removals  of  three 
n-alkanes.  EPA  received  comments  that 


this  was  inappropriate  because, 
according  to  the  commenters,  EPA  had 
no  data  on  TPH  removals  at  POTWs  and 
failed  to  explain  its  assumption  that  the 
three  selected  n-alkanes  are  proper 
surrogates  for  TPH.  In  response  to  these 
comments,  EPA  conducted  a  study  to 
evaluate  the  TPH  parameter  in  order  to 
identify  the  constituents  comprising  the 
TPH  measurement.  The  study  was 
conducted  by  sampling  the  influents 
and  effluents  of  the  DAF  and  CP 
treatment  units  at  the  facilities  used  in 
the  proposal  options  bases,  analyzing 
these  samples  for  TPH  and  oil  and 
grease  (as  SGT-HEM  and  HEM, 
respectively]  using  Method  1664  and 
evaluating  the  1664  extracts  using  gas 
chromatography  and  mass  spectroscopy 
(GC/MS)  methods.  Based  on  this 
analysis,  several  constituents  that  are 
part  of  the  TPH  measurement  were 
identified.  However,  only  a  small 
portion  of  the  constituents  of  the  TPH 
measurement  could  be  identified. 
Results  of  these  analyses  are  shown  in 
Section  16  of  the  record  for  this  Notice. 
Most  of  the  constituents  identified  in 
the  influent  samples  are  alkanes,  as  well 
as  naphthalene,  bis(2-ethylhexyl) 
phthalate  and  2-methylnaphthalene. 
These  constituents  make  up 
approximately  2  percent  of  the 
measured  SGT-HEM.  EPA  used  the 
constituents  analysis  to  examine 
passthrough  of  the  constituents  rather 
than  TPH.  EPA  also  received  data 
following  the  proposal  on  POTW 
treatment  of  TPH.  (See  Section  III 
below). 

EPA  received  comments  on  its  cost 
effectiveness  analysis  criticizing  the 
toxic  weighting  factor  (TWF)  used  for 
TPH  arguing  that  it  overstated  the 
toxicity  of  TPH.  While  cost  effectiveness 
is  not  required  to  be  analyzed  to 
estabUsh  BAT.  NSPS.  PSES,  or  PSNS. 
EPA  performs  this  analysis  to  compare 
options.  According  to  the  commenters, 
EPA  developed  a  TWF  for  TPH  based  on 
improper  data  and  calculation 
pnjcedures  and  consequently 
inappropriately  inflated  the  TWF. 
resulting  in  an  overestimate  of  the 
benefits  and  cost-effectiveness  of  the 
proposed  rule.  As  stated  above  EPA 
found  that  only  2%  of  the  constituents 
are  identified  and  measured  by  the 
SGT-HEM  method.  Based  on  only  2% 
of  the  constituents.  EPA  estimates  an 
average  toxic  weighting  factor  (TWF)  for 
TPH  measiued  as  SGT-HEM  of  0.009  for 
the  identified  constituents.  Given  the 
small  percentage  of  constituents 
identified  and  measured  by  this  method. 
EPA  questions  the  usefulness  of  the 
cost-effectiveness  analysis.  EPA 
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provides  details  for  estimating  the  TWF 
in  Section  22  of  the  record. 

m.  Analysis  of  Pretreatment  Standards 
for  Existing  Sources  (PSES)  Options 
Identified  in  the  Proposal 

A.  New  Data  Related  to  the  Passthmugh 
Analysis  of  Regulated  Parameters  Other 
Than  TPH 

EPA  received  data  on  POTW 
treatment  performance  from  five 
separate  commenters.  These 
commenters  included  the  industrial 
laimdries  trade  associations  (TRSA  and 
UTSA),  the  Association  of  Metropolitan 
Sewerage  Agencies  (AMSA).  the 
Hampton  Roads  Sanitation  Ehstrict 
(HRSD),  the  Metropolitan  Council 
Environmental  Service  (MCES),  and  the 
LA  County  Sanitation  District.  EPA 
reviewed  these  submittals  and 
determined  the  potential  uses  and 
limitations  of  the  data. 

UTSA  and  TRSA  provided  the  Final 
Report  of  Updated  Local  Discharge 
Standards  for  the  City  of  Portland,  OR 
as  an  attachment  to  their  comments. 
Data  in  this  report  include  historical 
POTW  percent  removals  over  the  past 
18  years  foc.15  metals,  percent  removals 
for  21  metals  during  a  one-year 
sampling  program,  and  influent  and 
effluent  data  for  21  metals  based  on  the 
one-year  sampling  program. 

AMSA  submitted  average  POTW 
removal  rates  for  five  organic  pollutants 
from  seven  POTWs  in  the  Metropolitan 
Water  Reclamation  District  (MWRD)  of 
Greater  Chicago.  AMSA  also  submitted 
average  paired  influent  and  effluent  data 
for  bulk  conventional  and 
nonconventional  parameters  for  nine 
POTWs  in  the  Hampton  Roads 
Sanitation  District  (HRSD).  These  data 
were  also  submitted  by  HRSD  in  a 
separate  comment.  The  MWRD  data 
were  provided  as  percent  removals, 
with  no  individual  influent  and  effluent 
concentrations  presented.  The  HRSD 
data  do  not  include  any  of  the 
pollutants  evaluated  by  EPA  in  the  pass 
through  analysis,  and  therefore  could 
not  be  used  in  calculating  POTW 
percent  removals  for  the  pass  through 
analysis. 

MCES  presented  POTW  removal  rates 
for  metals,  BOD,  TSS,  phenols,  toluene, 
and  TPH  in  the  text  of  the  comment 
submittal.  However,  data  presented  are 
general  percent  removals  and  in  some 
cases  are  estimated.  More  detailed 
information  on  the  data  submitted  can 
be  found  in  Section  17  of  the 
rulemaking  record. 

EPA  may  use  the  data  from  UTSA/ 
TRSA  (aty  of  Portland)  and  the  data 
from  LA  County  in  the  final  passthrough 
analysis.  On  average,  the  difference 


between  the  POTW  percent  removals 
used  in  developing  the  proposal  and  the 
City  of  Portland  POTW  percent 
removals  is  only  minor  because  only  for 
a  few  parameters  was  the  percent 
removal  used  for  proposal  lower  than 
the  percent  removal  from  the  City  of 
Portland  data  set.  For  metals  (copper, 
lead  and  zinc),  the  City  of  Portland 
percent  removals  are  close  to  or  slightly 
lower  than  those  used  for  proposal.  The 
percent  removal  for  TPH  using  one  day 
of  data  from  LA  County  (the  day  with 
the  highest  influent  concentration)  is  74 
percent,  compared  to  65  percent  POTW 
removal  for  TPH  used  in  the  proposed 
rule.  This  value  is  still  significantly 
lower  than  the  94-98  percent  removals 
determined  for  the  pretreatment 
technologies. 

R.  TPH  (measured  as  SGT-HEM)  as  an 
Indicator 

Commenters  stated  that  TPH  is  well 
treated  by  POTWs  or  does  not  pass 
through  and  thus  should  not  be 
regulated.  EPA  believes  that  whether  the 
final  passthrough  analysis  shows  pass 
through  or  not.  that  TPH  is  a  good 
indicator  that  pretreatment  standards 
will  affect  removals  of  significant 
pounds  of  toxic  and  nonconventional 
pollutants.  In  addition,  the  variability  of 
a  relatively  inexpensive  monitoring 
method  for  TPH  justifies  regulating  TPH 
rather  than  the  host  of  pollutants 
controlled  by  a  limitation  on  TPH. 

rv.  Results  of  Analyses  of  Proposed  and 
Newly  Acquired  Data  With  Req>ect  to 
Various  Cmnment  Issues 

A.  Towel  Only  Option  (Modified  Heavy 
Option) 

During  the  comment  period,  some 
commenters  indicated  Uiat  EPA  should 
consider  regulating  only  facilities  that 
launder  shop  and  printer  towels, 
because  these  items  have  the  highest 
pollutant  loadings  of  all  items 
laundered  by  industrial  laundries.  In  the 
proposal,  EPA  evaluated  "heavy" 
options  based  on  the  use  of  DAF  and  CP 
technologies.  The  heavy  options  treated 
the  heavy  wastewater  stream  which 
consisted  of  shop  towels,  printer  towels, 
mops,  filters,  and  fender  covers.  As  a 
result  of  the  comments,  EPA  is 
evaluating  and  soliciting  comments  on  a 
modified  heavy  option  that  would 
require  only  facilities  that  launder  shop 
towels,  printer  towels,  furniture  towels, 
or  other  industrial  towels/rags  to  meet 
the  proposed  standards  ("Towel  Only 
Option").  The  Towel  Only  option  is 
based  upon  treating  only  the  wastewater 
from  laundering  industrial  towels,  then 
mixing  the  treated  wastewater  with 
other  wastewater  from  laundering  all 


other  items  prior  to  monitoring  and 
discharge  from  the  facility. 

The  modified  option  is  based  on  using 
DAF  technology  to  set  the  standards 
since  EPA  does  not  have  treatment 
performance  data  characterizing 
chemical  precipitation  treatment  of  only 
shop  and  printer  towels.  EPA 
considered  the  same  methodology  as  in 
the  proposed  rule  to  calculate 
pretreatment  standards  for  this  option 
and  these  calculated  numbers  are 
presented  in  Section  21  of  the  record. 

The  total  estimated  capital  cost  for  the 
Towel  Only  option  is  $179  million 
(1997  dollars)  and  the  annual  operating 
and  maintenance  cost  is  $72  million,  for 
a  total  annualized  pretax  cost  of  $91.1 
million  per  year  (1997  dollars)  (posttax 
cost  of  $62.0  million  per  year).  This  is 
significantly  less  than  the  estimated 
annualized  compliance  costs  for  the  CP- 
IL  and  DAF-IL  options  discussed  in  the 
proposed  rule,  which  were  $136.4 
million  per  year  pretax  ($93.9  million 
per  year  posttax)  and  $176.8  million  per 
year  pretax  ($118.6  million  per  year 
posttax),  respectively  (adjusted  to  1997 
dollars).  Under  the  Towel  Only  option, 
1.333  facilities  woiUd  be  covered  by  the 
rule,  while  under  the  proposed  CP-IL  or 
DAF-IL  options  1.606  facilities  would 
be  covered  by  the  rule.  The  recalculated 
pollutant  removals  for  the  Towel  Only 
option  would  be  28.000  toxic-weighted 
pounds  per  year,  taking  into 
consideration  treatment  by  POTWs. 
This  is  a  reduction  from  the  51,000  toxic 
weighted  poimds  per  year  for  the 
proposed  CP-IL  option  (These  numbers 
reflect  the  revised  TWF  for  TPH).  EPA 
believes  that  the  Towel  Only  option 
would  reduce  the  economic  impacts  of 
the  rule.  EPA  is  today  soliciting 
comments  on  the  Towel  Only  option. 

EPA  investigated  the  potential 
economic  impacts  of  the  Towel  Only 
option  and  found  that  the  option  would 
be  economically  achievable  and  would 
improve  the  impacts  discussed  in  the 
proposal.  The  analyses  were  run 
assuming  no  other  special  exclusions 
such  as  the  proposed  exclusion  for 
facilities  laundering  less  than  1  million 
poimds  of  total  laundry  and  less  than 
255.000  pounds  of  shop  towels)  applied 
and  assuming  the  worst-case  scenario 
that  no  compliance  costs  could  be 
passed  through  to  customers.  As  a  result 
of  this  preliminary  emalysis,  given  the 
costs  currently  estimated  for  the  Towel 
Only  option.  EPA  estimates  that  this 
option  would  result  in  a  maximum  of  32 
facilities  closing  as  a  resiUt  of 
compliance  costs.  This  is  2  percent  of 
all  facilities  in  the  facility-level  analysis 
and  2.4  percent  of  all  in-scope  facilities. 

EPA  estimates  a  total  direct  job  loss  of 
361  full  time  equivalents  (1  FTE=  2.080 
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Qburs)  as  a  result  of  the  facility  closures 
projected  under  this  option.  Total 
direct,  indirect,  and  induced  losses 
throughout  all  sectors  of  the  economy 
total  621  FTEs.  The  employment  losses 

Ssociated  with  closures  overstate  actual 
!t  losses  to  the  industry,  because  some 
employment  gains  in  the  industry  will 
occur  (although  the  gains  may  not  occiu- 
in  the  same  geographic  location  or  at  the 
same  time  as  the  losses).  These  gains 
include  operators  of  pollution  control 
systems  that  might  be  hired  and 
additional  labor  to  expand  some 
production  at  facilities  located  in 
^arket  areas  with  facility  closures  (lost 
production  from  closures  is  estimated  to 
exceed  the  amoimt  of  the  reduction 
Inquired  to  meet  market  equilibrium 
Conditions).  Under  the  assumptions 
^bout  production  losses  and 

ployment  gains  expected  to  occur  as 
suit  of  the  rule,  as  outlined  in  the 
onomic  analysis  for  the  proposal,  EPA 
estimates  the  actual  net  losses  in  the 
industrial  laundries  industry  would  be 
2  FTEs  lost  (0.16  percent  of  total 
dustry  employment),  considerably 
s  than  the  number  of  direct  losses 
dieted  solely  on  the  basis  of  closures. 
In  addition  to  these  closures,  EPA 
diets  this  option  would  affect  the 
ibility  of  a  maximum  of  44  firms  (all  of 
]<|hich  are  single-facility  firms)  to  raise 
the  capital  needed  to  purchase  and 

t stall  the  pollution  control  equipment, 
lis  impact  may  result  in  the  loss  of 
lancial  freedom  for  these  firms,  up  to 
and  including  the  sale  of  the  firms  to 
larger  multifacility  firms.  This  impact 
dp^  not  mean  that  these  firms  will 
close;  all  these  firms  are  viable  at  the 
»cility  level  and  are  thus  considered 
likely  to  be  of  interest  to  other  firms  for 
acquisition  and  possible  continued 
iration. 
The  failure-  and  closure-based  . 
ployment  loss  results  indicate  that 
e  direct  losses  at  closing  facilities  and 
iling  firms  (under  the  worst-case 

Ssiunption  that  failing  firms  might 
ose)  total  a  maximum  of  1,186  full- 
time  equivalents  (FTEs),  or  about  0.9 
percent  of  total  industry  employment. 
1  otal  direct,  indirect  and  induced 
employment  losses  throughout  the 
economy  total  a  maximimi  of  2,040 
Mrts.  These  losses  do  not  include  likely 
employment  gains  in  the  industry  and 
IB  the  U.S.  economy  due  to  the  need  to 
manufacture,  install,  and  operate 
pollution  control  equipment.  If  gains  are 
^tcounted  for,  there  will  most  likely  be 
^^all  gains  in  employment  in  the 
ipnclosing  facilities  and  nonfailing 
Irms  and  net  gains  in  employment  in 
l^e  U.S.  economy. 

EPA  has  also  performed  an  economic 
iipact  analysis  for  the  industrial 


laundries  industry  to  compare  the 
impacts  of  the  Towel  Only  option  with 
the  Chemical  Precipitation  (CP-IL)  and 
Dissolved  Air  Flotation  (DAF-IL) 
options.  Note  that  the  options  that  were 
discussed  at  proposal  (CP-IL  and  DAF- 
IL)  reflect  an  exclusion  for  facilities 
processing  less  than  1  million  pounds  of 
total  laundry  and  less  than  255,000 
pounds  of  shop  towels/printer  rags, 
whereas  the  Towel  Only  Option  reflects 
a  reduced  scope  which  only  covers 
facilities  that  launder  only  shop  towels/ 
printer  rags  with  no  such  similar 
production  cutoff.  Under  a  zero  cost 
pass  through  assumption,  the  CP-IL 
option  is  estimated  to  result  in  5  facility 
closures  and  85  single-facility  firm 
failures  (i.e.,  production  ceases  under 
closure;  production  continues  under 
failure).  No  multifaciUty  firms  fail  under 
any  option.  The  DAF-IL  option  is 
estimated  to  result  in  35  facility  closures 
and  85  single-facility  firm  failures.  The 
closure  numbers  for  the  DAF-IL  and 
CP-IL  options  under  zero  cost  pass 
through  are  different  from  those  that 
were  presented  at  proposal  due  to  an 
updated  financial  data  element  for  one 
facility.  This  facility  has  a  survey  weight 
of  31.  In  follow  up  to  the  economic 
analysis  presented  in  the  proposal,  EPA 
found  that  data  submitted  by  this 
facility  for  one  data  element  for  one  year 
was  an  extreme  outlier,  not  only 
compared  to  the  other  two  years  of  data 
submitted  by  the  same  facility,  but  also 
compared  to  data  submitted  by  other 
facilities  in  the  same  strata. 
Furthermore,  other  financial 
information  in  the  survey  did  not 
support  the  data  point  reported.  This 
update  resulted  in  31  fewer  facilities 
estimated  to  close  under  each  of  the  two 
options  discussed  at  proposal. 

Because  these  analyses  assume  that 
no  compliance  costs  would  be  passed 
through  to  customers,  EPA  considers 
this  a  worst-case  scenario  and  believes 
that,  for  all  options  and  cutoffs,  the 
impacts  will  be  considerably  less  than 
those  estimated.  See  pages  5-9,  5-10 
and  Appendix  A  from  the  economic 
assessment  (EA)  of  the  proposed  rule. 

EPA  is  also  considering  an  exclusion 
in  the  Towel  Only  option,  such  that 
facilities  laimdering  small  amounts  of 
industrial  towels  per  year  would  be 
exempt  frt>m  the  rule,  including 
reporting  and  monitoring  requirements. 
The  exclusion  would  be  based  on 
laundering  a  certain  number  of  pounds 
of  industrial  towels  per  year.  Facilities 
laundering  more  than  that  amount  in 
any  year  would  no  longer  be  excluded 
from  the  rule.  EPA  is  soliciting 
comment  on  a  low  production  exclusion 
for  the  Towel  Only  option. 


EPA  considered  five  low  production 
cutoffs  (4,800  pounds  of  industrial 
towels,  26,000  pounds  of  industrial 
towels,  31,300  pounds  of  industrial 
towels,  42,000  pounds  of  industrial 
towels,  and  52.000  pounds  of  industrial 
towels)  in  its  analysis.  For  these  cutoffs, 
EPA  estimated  the  posttax  annualized 
costs  (1997  dollars)  to  be  $60.9  million, 
$58.8  miUion,  $50.0  miUion.  $48.9 
million,  and  $  48.2  milUon, 
respectively.  EPA  also  estimates  32 
facilities  closing  as  a  result  of 
compUance  costs  for  the  4,800  pound 
cutoff.  For  the  remaining  cutoffs,  EPA 
estimates  a  maximum  of  25  facilities 
might  close  as  a  result  of  incurring 
compliance  costs.  These  low  annual 
production  cutoffs  within  the  Towel 
Only  option  would  also  affect  the  ability 
of  a  maximum  of  44  firms  (all  of  which 
are  single-facility  firms)  to  raise  the 
capital  needed  to  purchase  and  install 
the  pollution  control  equipment  for  all 
but  the  52,000  pound  cutoff,  which 
would  affect  only  13  firms.  For  the 
4,800  pound  cutoff,  direct  losses  at 
closing  facilities  total  a  maximum  of  361 
FTEs,  or  about  0.3  percent  of  total 
industry  employment,  and  direct  losses 
at  closing  facilities  and  failing  firms 
total  1.186  FTEs  (0.9  percent  of  total 
industry  employment).  For  the 
remaining  four  cutoffs,  EPA  estimated 
direct  losses  at  closing  facilities  of  a 
maximum  of  246  FTEs,  or  about  0.2 
percent  of  total  industry  employment. 
EPA  estimated  direct  losses  at  closing 
and  failing  firms  of  a  maximum  of  1,071 
FTEs  (0.8  i>ercent  of  total  industry 
employment)  for  three  of  the  remaining 
four  cutoffs  and  606  FTEs  (0.5  percent 
of  total  employment)  for  the  last  cutoff. 

In  addition  to  these  potential  cutoffs, 
EPA  is  continuing  to  investigate 
additional  exclusions  that  would  further 
mitigate  impacts  of  the  rule.  These 
additional  exclusions  might  be  used 
with  or  in  place  of  the  various  cutoffs 
used  above.  Examples  of  exclusions 
EPA  is  considering  include  an  exclusion 
for  facilities,  or  possibly  single-facility 
firms  only,  who  are  exclusively 
industrial  launderers  (that  is,  they 
undertake  no  other  business  at  that  firm 
or  facility)  and  who  process  less  than  1 
million  pounds  of  laundry  per  year. 
EPA  also  is  considering  a  revenue 
exclusion.  Under  this  approach, 
facilities,  or,  more  likely,  single- facility 
firms,  would  be  excluded  if  their 
revenues  are  less  than  $1  million 
aimually. 

A  somewhat  higher  cutoff  for  pounds 
of  industrial  towels  might  also  be 
considered.  EPA  solicits  comments  on 
these  additional  potential  exclusions. 
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B.  Clean  Room  Items 


As  part  of  comments  on  the  proposed 
rule,  EPA  received  data  on  clean  room 
items.  The  term  "clean  room  items" 
refers  to  specialty  items  used  in  particle- 
and  static-free  envirormients  by 
computer  manufacturing, 
pharmaceutical,  biotechnology, 
aerospace,  and  other  customers  to 
control  contamination  in  production 
areas.  EPA  evaluated  the  data  and 
determined  that  the  concentrations  of 
pollutants  found  in  clean  room  item 
wastewater  were  lower  than  the 
concentrations  found  in  wastewater 
from  most  other  items  defined  as 
industrial  laundry  items  in  the  proposed 
rule,  and  the  characteristics  of  the  clean 
room  wastewater  were  similar  to  linen 
supply  laundry  wastewater.  Thus,  the 
data  support  the  removal  of  clean  room 
items  firom  the  definition  of  industrial 
textile  items,  which  would  exclude 
laundering  of  clean  room  items  bom  the 
scope  of  the  regulation.  The  clean  room 
data  are  presented  in  Section  1 7  of  the 
record. 

C.  Summary  of  1998  Data  Collected  by 
UTSA  and  TRSA 

Since  the  publication  of  the  proposed 
rule,  the  industrial  laundries  trade 
associations,  the  Uniform  and  Textile 
Service  Association  (UTSA)  and  the 
Textile  Rental  Services  Association 
(TRSA),  have  performed  a  survey  of  all 
facilities  that  were  sent  an  EPA  1993 
detailed  questionnaire.  The  purpose  of 
the  survey  as  stated  by  UTSA  and  TRSA 
was  to  provide  EPA  with  updated  data 
to  calculate  new  baseline  information 
on  the  industry,  because  the  EPA 
questionnaire  data  are  for  the  1993 
operating  year.  Of  the  193  facilities  that 
EPA  used  to  model  compliance  costs 
and  pollutant  loading  reductions  for  the 
proposed  rule,  165  responded  to  the 
UTSA/TRSA  survey.  EPA  has 
performed  a  preliminary  review  of  the 
data  from  the  survey.  To  conduct  this 
review,  EPA  compared,  for  each  facility, 
the  treatment  system  description 
contained  in  the  UTSA/TRSA  survey  to 
the  treatment  system  components 
reported  in  the  EPA  1993  detailed 
questionnaire.  Treatment  system 
descriptions  reported  in  the  UTSA/ 
TRSA  questionnaire  did  not  include 
design  parameters,  and  often  did  not 
include  the  portion  of  the  wastewater 
treated  by  the  system.  Based  on  this 
review,  EPA  has  made  several 
assimiptions  to  use  the  data  the  trade 
associations  provided  in  estimating 
compliance  costs  and  pollutant 
removals  discussed  below. 

In  general,  the  trade  association  data 
show  that  18  facilities  that  did  not  have 


treatment  at  the  time  of  EPA 's  1993 
detailed  questionnaire  now  have 
installed  wastewater  treatment  for  all  or 
part  of  their  wastewater  flow.  Most 
facilities  that  have  installed  treatment 
since  1993  (13  of  18)  have  installed 
dissolved  air  flotation.  Other  types  of 
treatment  installed  include  two  facilities 
that  have  installed  chemical  emulsion 
breaking,  two  facilities  that  have 
installed  chemical  precipitation,  and 
one  facility  that  may  have  installed 
biological  treatment.  In  addition,  some 
facilities  have  changed  their  main 
treatment  technology  since  1993:  four 
facilities  have  changed  from  chemical 
precipitation  to  dissolved  air  flotation, 
one  facility  changed  from  chemical 
emulsion  breaking  to  dissolved  air 
flotation,  and  one  facility  changed  from 
ultrafiltration  to  chemical  emulsion 
breaking.  To  incorporate  the  most 
accurate  facility  level  information  into 
the  baseline  for  compliance  costs  and 
pollutant  loadings  calculations,  EPA 
would  have  to  perform  extensive  follow 
up  with  the  facilities  to  obtain  more 
detailed  information  on  production, 
treatment,  and  financial  status.  Because 
EPA  is  imder  a  court  order  to  take  final 
action  on  this  rule  by  June  of  1999,  EPA 
does  not  have  sufficient  time  for  such 
follow  up.  However,  in  order  to  utilize 
the  data  in  some  capacity,  EPA  has 
performed  estimated  calculations  of  the 
changes  in  compliance  costs  and 
pollutant  removals  that  would  occiu'  if 
the  baseline  were  changed  to 
incorporate  the  trade  association  data 
given  certain  assumptions  in  order  to 
use  the  data.  To  calculate  the  changes  in 
compliance  costs  and  pollutant 
removals,  EPA  made  the  following 
assumptions  when  reviewing  the  UTSA/ 
TRSA  siuvey  data: 

•  For  facilities  that  reported  that  they 
treat  a  portion  of  their  wastewater  and 
did  not  indicate  the  percentage  of 
wastewater  treated,  EPA  assumed  that 
they  are  treating  only  a  small  portion  of 
their  total  wastewater. 

•  For  facilities  that  reported  DAF, 
chemical  precipitation,  or  chemical 
emulsion  breaking  treatment,  EPA 
assumed  that  the  facility  is  operating 
these  systems  in  a  manner  equivalent  to 
the  treatment  technology  options  costed. 

•  For  facilities  that  provided 
treatment  system  descriptions  that  were 
not  detailed  enough  for  EPA  to  make 
judgement  regarding  the  treatment 
system,  EPA  assumed  that  they  are  still 
operating  the  treatment  system  reported 
in  the  1993  detailed  questionnaire. 

•  For  a  facility  that  reported  possible 
biological  treatment,  EPA  assumed  that 
it  does  not  have  treatment  in  place 
equivalent  to  any  of  the  treatment 
technology  options. 


•  For  a  denim  prewash  facility  that 
operated  a  partial  treatment  system, 
EPA  assumed  that  it  treats  wastewater 
fiDrn  all  items  except  for  the  denim 
prewash,  which  is  not  included  in  the 
scope  of  the  rule. 

•  EPA  did  not  reduce  costs  to  reflect 
for  ancillary  treatment  technologies 
(e.g.,  screens,  filter  presses,  equalization 
tanks);  added  since  the  1993  detailed 
questionnaire. 

•  EPA  did  not  make  any  changes  in 
the  1993  baseline  year  in  the  costs  for 
ten  facilities  that  reported  closing  or 
rebuilding  since  1993. 

•  For  facilities  that  reported  that  they 
planned  to  install  treatment  systems  in 
the  future,  EPA  assumed  that  they  are 
still  operating  the  treatment  system 
reported  in  the  1993  detailed 
questionnaire. 

EPA  soUcits  comments  and  additional 
data  that  would  shed  light  on  the 
validity  of  these  assumptions. 

Based  on  these  revisions  since 
proposal,  for  the  proposed  CP-IL  option, 
total  capital  and  annual  costs  for  the 
1.606  industrial  laundry  facilities 
covered  by  the  proposed  rule  would 
decrease  by  $17  million  and  $6.7 
million  per  year,  respectively  (1997 
dollars).  The  corresponding  toxic 
weighted  pollutant  removals  would 
decrease  by  124,000  poimd  equivalents 
per  year.  For  the  proposed  DAF-IL 
option,  total  capital  and  annual  costs  for 
the  1,606  industrial  laundry  facilities 
covered  by  the  proposed  rule  would 
decrease  by  $100  million  and  $11 
million  per  year,  respectively.  The 
corresponding  toxic  weighted  pollutant 
removals  would  decrease  by  135,000 
pound  equivalents  per  year. 

V.  Solicitation  of  Data  and  Comments 

In  addition  to  soliciting  comments 
and  data  relating  to  any  of  the  material 
presented  in  this  notice.  EPA  is 
interested  in  receiving  comments  and 
data  regarding  a  nmnber  of  specific 
issues  which  are  discussed  below.  In 
commenting  or  providing  data  with 
respect  to  a  specific  issue,  commenters 
should  refer  to  the  specific  issue  which 
the  comments  address. 

A.  Additional  Data  To  Support 
Comments  Received  on  the  Proposed 
Rule 

As  presented  in  Section  II  of  this 
Notice,  EPA  received  302  individual 
comment  submittals  on  the  proposed 
rule.  Of  these  302  submittals,  only  38 
commenters  (88  data  submittals) 
provided  data  that  supported  their 
claims.  Many  commenters  stated  that 
EPA  underestimated  compliance  costs 
and  that  EPA  overestimated  the 
treatment  performance  of  chemical 
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precipitation  and  DAF.  However,  many 
conunenters  did  not  present  data  to 
substantiate  these  claims.  Without 
additional  data  to  support  these  claims, 
EPA  will  rely  on  data  obtained  prior  to 
proposal  (vendor  quotes,  previously 
submitted  cost  data,  and  sampling  data) 
and  data  acquired  since  proposal 
through  EPA's  data  collection  activities 
to  determine  compliance  costs  and 
treatment  performance. 

In  order  to  obtain  data  to  support 
unsubstantiated  comments  made  on  the 
proposed  rule,  EPA  contacted  some 
conunenters  directly  to  request 
additional  information.  EPA  developed 
a  set  of  four  questions  that  requested 
specific  information  required  by  EPA  to 
incorporate  the  commenter's 
information  into  the  final  rule.  In 
compliance  with  the  Paper  Work 
Reduction  Act,  EPA  was  only  able  to 
send  letters  to  nine  commenters  that 
submitted  unsubstantiated  comments. 
The  methodology  used  to  select  these 
nine  commenters  and  copies  of  the 
letters  sent  to  each  of  the  commenters 
are  presented  in  Section  14.6.1  of  this 
rulemaking  record.  As  of  November  20, 
1998,  EPA  has  received  responses  from 
four  of  these  commenters. 

Because  EPA  was  limited  in  the 
niunber  of  substantiation  letters  that 
could  be  sent  directly  to  commenters, 
EPA  is  at  this  time  requesting 
information  bom  additional 
conunenters  who  submitted 
unsubstantiated  comments.  Commenters 
indicating  that  EPA  underestimated 
compliance  costs  or  treatment 
performance  are  requested  to  provide 
specific  cost  or  performance  data  to 
support  those  claims.  Additional  details 
on  the  information  requested  by  EPA  are 
provided  below. 

B.  Compliance  Cost  Estimates 

EPA  received  numerous  comments  on 
proposed  indicating  compliance  costs 
were  underestimated.  At  this  time,  EPA 
is  requesting  additional  information 
from  industry  on  costs  for  installing 
wastewater  treatment  systems  in 
industrial  laujidries.  Ideally,  EPA 
requests  that  the  data  submitted  be 
presented  in  the  format  used  in  the 
attachments  to  the  substantiation  letters. 
(These  attachments  can  be  found  in 
Section  14.6.1  of  the  rulemaking 
record.)  This  format  will  allow  EPA  to 
fully  analyze  and  incorporate  industry 
data.  At  a  minimum,  EPA  requests  that 
capital  costs  be  broken  down  in  terms 
of  treatinent  system  equipment  costs, 
installation  costs,  delivery  costs, 
accessory  costs  (e.g.,  probes), 
instrumentation,  piping,  contractor  fees, 
pumps,  construction  of  buildings  or 
other  structures  to  house  major 


treatment  imits,  and  engineering  costs. 
EPA  requests  that  annual  costs  be 
broken  down  into  the  following 
components,  if  available:  chemical 
costs,  electric  costs,  operation  and 
maintenance  (O&M)  labor  costs,  O&M 
material  costs,  and  residual  disposal 
costs.  EPA  also  requests  that  general 
data  pertaining  to  the  relevant  facility  be 
supplied.  This  includes  a  detailed 
description  of  the  treatment  system 
(average  operating  days  per  year  and 
hours  per  day,  treatment  system  unit 
descriptions  and  capacities,  average 
wastewater  flows  in  and  out  of 
treatment  units,  chemical  addition  type 
and  location)  and  general  production 
data  for  the  facility  (include  total  aimual 
production  and  a  breakdown  of  annual 
production  by  item  type). 

C.  Treatment  Performance  Data 

EPA  received  several  comments 
indicating  that  the  treatment 
performance  of  both  chemical 
precipitation  and  DAF  were 
overestimated.  EPA's  sampling  data 
indicate  that  chemical  precipitation  can 
treat  to  the  proposed  standards. 
However,  in  order  to  obtain  more  data, 
EPA  is  requesting  data  on  the  treatment 
performance  o'f  chemical  precipitation 
and  DAF.  EPA  is  particularly  interested 
in  the  treatment  performance  of 
chemical  precipitation  and  DAF 
technologies  treating  only  industrial 
towel  (shop,  furniture  and/or  printer 
towel)  wastewaters. 

EPA  requests  commenters  provide 
any  monitoring  data  [from  self- 
monitoring  or  POTW  monitoring)  that 
has  not  been  previously  submitted.  Data 
of  particiilar  use  to  EPA  include  paired 
influent  and  effluent  data  related  to 
chemical  precipitation  and  DAF  or,  if 
these  data  are  not  available,  provide 
paired  influent  and  effluent  data  for 
each  overall  treatment  system.  In 
addition,  commenters  should  provide  a 
copy  of  local  limits  and/or  monitoring 
requirements  including  analytical 
methods  used  and  method  detection 
limits  for  any  non-detect  values. 

In  order  to  fully  evaluate  the 
treatment  performance  data  and  the 
appropriateness  of  its  inclitsion  in  the 
development  of  the  final  rule,  EPA 
requests  that  commenters  provide 
information  concerning  each  wastewater 
treatment  system  design  and  each 
facility's  laundry  production.  Ideally, 
EPA  requests  that  supporting  data  be 
provided  in  the  format  requested  in 
questions  1  and  2  of  the  attachments  to 
the  substantiation  letters.  These 
attachments  are  found  in  Section  14.6.1 
of  the  rulemaking  record.  At  a 
minimum,  EPA  requests  that  general 
data  pertaining  to  the  commenter's 


facility  be  supplied.  This  includes  a 
detailed  description  of  your  treatment 
system  (average  operating  days  per  year 
and  hours  per  day,  treatment  system 
imit  descriptions  and  capacities,  average 
wastewater  flows  in  and  out  of 
treatment  units,  chemical  addition  type 
and  location)  and  general  production 
data  for  the  commenter's  facility 
(including  total  annual  production  and 
a  breakdown  of  annual  production  by 
item  type). 

D.  Passthrougb  Analysis 

EPA  received  a  niunber  of  comments 
on  its  proposal  to  reconsider  the  data 
used  for  the  publicly  owned  treatment 
works  (POTW)  passthrougb  analysis. 
The  Agency  solicits  influent  and 
effluent  pollutant  concentration  data 
from  POTWs  operating  secondary 
treatment.  These  data  may  be  used  in 
recalculating  POTW  passthrougb.  EPA 
is  particularly  interested  in  any 
treatment  data  for  total  petroleum 
hydrocarbons  (TPH  measured  as  SGT- 
I^M)  measiu«d  using  the  proposed 
EPA  Method  1664,  however  EPA  also 
solicits  data  resulting  from  existing 
(Freon  extraction)  methods.  While  this 
is  not  the  ciurent  method,  this  data  still 
provides  essential  information  about 
performance.  Commenters  should 
provide  monitoring  data,  the  portion  of 
the  total  wastewater  treated  at  the 
POTW  that  is  industrial  (percentages 
and  flow  rates),  the  niunber  of  industrial 
laundries  currently  discharging  to  the 
POTW  and  the  approximate  flow  rates 
of  these  laundries.  In  addition,  provide 
the  sample  date,  the  number  of 
sampling  points,  and  detection  limits 
for  data  below  the  detection  limit  in 
order  to  fully  evaluate  the  data. 

E.  Volatile  Organic  Treatment 
Technologies  Used  at  Industrial 
Laundries 

At  proposal,  EPA  analyzed  the 
treatment  performance  and  cost 
effectiveness  of  volatiles  control  by 
steam  tumbling  printer  towels  prior  to 
water  washing.  At  this  time,  EPA  is 
requesting  additional  data  on  volatiles 
control,  lliis  includes  data  on  steam 
tumbling,  carbon  adsorption,  air 
stripping  followed  by  a  scrubbing 
device,  and  filtration  of  water  streams 
through  sand  or  diatomaceous  earth. 
Commenters  should  provide  treatment 
performance  data,  including  paired 
influent  and  effluent  data,  and 
corresponding  flow  and  production 
>■  data.  'They  should  also  provide,  where 
available,  the  costs  associated  with 
implementing  the  treatment  technology. 
Ideally,  EPA  requests  that  the  data  be 
provided  in  the  format,  requested  in  the 
attachments  to  the  substantiation  letters. 
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These  attachments  are  found  in  Section 
14.6.1  of  the  rulemaking  record.  At  a 
minimum,  EPA  requests  that  capital 
costs  be  broken  down  in  terms  of 
treatment  system  equipment  costs, 
installation  costs,  delivery  costs, 
accessory  costs  (e.g.,  probes), 
instnmientation,  piping,  contractor  fees, 
pumps,  construction  of  buildings  or 
other  structures  to  house  major 
treatment  units,  and  engineering  costs. 
EPA  requests  that  annual  costs  be 
broken  down  into  the  following 
components,  if  available:  chemical 
costs,  electric  costs,  operation  and 
maintenance  (O&M)  labor  costs.  O&M 
material  costs,  and  residual  disposal 
costs.  EPA  also  requests  that  general 
data  pertaining  to  the  commenter's 
facility  be  supplied.  This  includes  a 
detailed  description  of  the  treatment 
system  (average  operating  days  per  year 
and  hours  per  day,  treatment  system 
unit  descriptions  and  capacities,  average 
wastewater  flows  in  and  out  of 
treatment  units,  chemical  addition  type 
and  location)  and  general  production 
data  for  the  facility  (include  total  annual 
production  and  a  breakdown  of  annual 
production  by  item  type). 

F.  Pollution  Prevention  Activities 

EPA  proposed  a  no  regulation  option 
at  the  time  of  proposal.  If  EPA  decides 
to  go  forward  with  the  no  regulation 
option,  EPA  may  require  specific 
pollution  prevention/reduction 
activities  to  be  implemented  at 
industrial  laundry  feciUties.  EPA  is 
soliciting  information  on  in-process 
pollution  prevention  activities  designed 
to  minimize  the  level  of  pollutants  in 
the  influent  at  industrial  laundries. 
Commenters  should  provide  a 
description  of  the  pollution  prevention 
activity  and  information  on  the 
pollutant  reduction  due  to 
implementation  of  this  practice. 

EPA  also  solicits  comment  on 
whether  a  best  management  practice 
(BMP)  option,  in  lieu  of  an  end-of-pipe 
regulation  using  any  of  the  previously 
identified  options  controlling  organic 
compounds,  should  be  promulgated. 
This  option  would  require  control  of 
organic  solvents  prior  to  the  wash  cycle 
by  treating  industrial  towels  only.  In 
this  case,  the  BMP  could  specify  a 
certain  technology  (e.g.,  centrifuges, 
hydraulic  presses,  mechanical  wringers) 
in  lieu  of  a  performance  standard  and 
could  be  used  in  conjunction  with  the 
industry's  proposed  volimtary  program. 

G.  Space  Limitations  and  New  Building 
Costs  for  Industrial  Laundries 

EPA  received  several  comments 
indicating  that  space  requirements  and 
expansion  costs  for  industrial  laundries 


were  underestimated.  EPA  is  soliciting 
comments  and  data  from  industrial 
laundry  facilities  that  in  the  past  five 
years  have  installed  pretreatment 
equipment  that  required  them  to  either 
purchase  addition  land  and/or  construct 
a  building  to  house  pretreatment 
equipment.  For  facilities  that  purchased 
additional  land  to  install  pretreatment 
equipment,  please  provide  information 
on  the  amount  of  land  purchased,  the 
cost  of  the  land,  and  the  location  of  the 
facility.  For  facilities  that  constructed 
buildings  to  house  pretreatment 
equipment,  please  provide  a  detailed 
description  of  the  building  (including 
size,  construction  materials,  and  any 
additional  uses  of  the  building)  and  a 
detailed  cost  breakdown  (including 
construction  costs,  secondary 
containment  costs,  HVAC  costs,  etc.). 

H.  Alternative  Approach  to  "No 
Regulation"  Option 

EPA  has  received  from  UTSA  and 
TRSA  a  proposal  that  would  serve  as  an 
alternative  to  the  pretreatment  standards 
proposed  by  EPA.  This  dociunent, 
which  is  available  in  Section  16  of  the 
public  record  for  this  rulemaking, 
outlines  a  voluntary  multi-media 
environmental  improvement  and 
pollution  prevention  program.  The 
programs  contains  five  elements:  (1)  The 
establishment  of  industry-wide  program 
goals;  (2)  a  statement  of  environmental 
principles;  (3)  a  menu  of  specific 
voluntary  initiatives;  (4)  an 
implementation  plan;  and  (5)  a  system 
for  assessing  program  performance.  EPA 
solicits  comment  on  whether  this 
program  or  some  combination  of 
elements  of  this  program  should  take 
the  place  of  the  final  rule,  or  be  part  of 
an  option  for  those  facilities  excluded 
bom  numeric  standards  based  on  some 
sort  of  size  cutoff  to  embark  upon  in 
place  of  complying  with  standards 
contained  in  the  final  rule.  EPA  has  also 
received  conunents  supporting  EPA  to 
go  forward  with  the  promulgation  of 
pretreatment  standards  for  this  industry. 
These  comments  can  be  found  in 
Section  14  of  the  record. 

Dated:  December  16, 1998. 
J.  Charles  Fox. 

Assistant  Administrator  for  Water. 
(PR  Doc.  98-34037  Filed  12-22-98;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 

46  CFR  Parts  514  and  530 
[Docket  No.  98-30] 

Service  Contracts  Subject  to  the 
Shipping  Act  of  1984 

agency:  Federal  Maritime  Commission. 
ACTION:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  The  Federal  Maritime 
Commission  ("Commission"  or  "FMC") 
proposes  to  revise  its  regulations 
governing  service  contracts  between 
shippers  and  ocean  common  carriers  to 
reflect  changes  made  to  the  Shipping 
Act  of  1984  ("1984  Act"),  the  Ocean 
Shipping  Reform  Act  of  1998  and  the 
Coast  Guard  Authorization  Act  of  1998). 
Specifically,  the  Commission  proposes 
to  revise  its  regulations  implementing 
section  8(c)  of  the  1984  Act  and  create 
a  new  regulation  which  would  govern 
only  service  contract  fiUngs.  The 
Commission  is  proposing  to  establish 
new  rules  for  service  contract  filing  and 
essential  terms  publication,  revise  its 
regulations  to  include  the  newly 
permitted  agreement  and  multiple 
shipper-party  service  contracts,  and 
make  other  conforming  changes.  The 
Commission  is  also  proposing  an 
electronic  filing  system  for  service 
contracts  which  is  intended  to  reduce 
the  filing  burden  on  parties  and 
accommodate  the  efficient  processing 
and  review  of  what  is  predicted  to  be  a 
large  number  of  filed  contracts. 
DATES:  Submit  comments  on  or  before 
January  22, 1999. 

ADDRESSES:  Address  all  comments 
concerning  this  proposed  rule  to:  Joseph 
C.  Polking,  Secretary,  Federal  Maritime 
Commission,  800  North  Capitol  Street. 
NW.,  Room  1046.  Washington.  DC 
20573-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Panebianco,  General  Counsel, 

Federal  Maritime  Commission,  800 

North  Capitol  Street.  NW.. 

Washington.  DC  20573-0001.  (202) 

523-5740 
Bryant  L.  VanBrakle.  Director.  Bureau  of 

Tariff's.  Certification  and  Licensing, 

Federal  Maritime  Commission.  800 

North  Capitol  Street.  NW.. 

Washington,  DC  20573-0001,  (202) 

523-5796 
SUPPLEMENTARY  INFORMATION:  The  Ocean 
Shipping  Reform  Act  of  1998.  Pub.  L. 
105-258. 112  Stat.  1902  ("OSRA")  was 
signed  into  law  on  October  14. 1998. 
OSRA  makes  several  changes  to  the 
existing  system  by  which  die  Federal 
Maritime  Commission  ("FMC"  or 
"Commission")  regulates  ocean 
shipping  in  the  foreign  commerce  of  the 
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United  States.  OSRA  makes  significant 
changes  to  the  provisions  governing 
service  contracts  under  the  1984  Act. 
On  November  13, 1998.  the  Coast  Guard 
Authorization  Act  of  1998,  Pub.  L.  105- 
383, 112  Stat.  3411,  was  signed  by  the 
President.  That  Act  also  amends  the 
1984  Act  by  redefining  the  term 
"common  carrier."  Accordingly,  the 
Commission  now  proposes  to  update, 
redesignate  and  clarify  its  rules  to 
implement  the  changes  mandated  by 
these  laws.  This  supplemental 
information  presents  these  changes  in 
detail. 

The  proposal  seeks  to  carry  over 
existing  regulations  (particularly  46  CFR 
514.7  and  514.17)  where  they  comport 
with  the  revisions  to  the  1984  Act  made 
by  OSRA  and  where  they  represent  a 
soimd  approach.  The  purpose,  scope, 
applicability  and  definition  sections, 
foimd  in  proposed  regulations  §§  530.1, 
530.2,  530.3  and  530.4  are  adapted  from 
current  §§  514.1(b)  (purpose),  514.1(a) 
(scope)  and  514.2  (definitions).  These 
proposed  rules  envision  an  electronic 
filing  system  for  service  contracts,  and 
coordinate  the  publication  of  essential 
terms  under  section  8(c)  of  the  1984  Act 
with  the  publication  of  tariffs  under 
proposed  regulation  46  CFR  part  520. 

OSRA  fundamentally  revises  the 
statutory  scheme  for  tariffs  and  service 
contracts.  Tariffs  are  no  longer  required 
to  be  filed  with  the  Commission.  Service 
contracts,  on  the  other  hand,  are 
required  to  be  filed  confidentially  with 
the  Commission,  and  must  contain 
specified  essential  terms.  Similarly, 
while  OSRA  preserves  the  requirement 
that  certain  essential  terms  be 
published,  that  requirement  has  been 
significantly  scaled  back  and  includes 
only  the  following  terms:  (1)  Origin  and 
destination  port  ranges;  (2)  the 
commodity  or  commodities  involved; 

(3)  the  minimum  volimie  or  portion;  and 

(4)  the  duration  of  the  service  contract. 
Just  as  significant  to  service  contracting 
is  the  repeal  of  the  "me-too"  right  for 
similarly  situated  shippers.  Carriers  will 
no  longer  be  required  to  offer  the  same 
contract  terms  to  similarly  situated 
shippers. 

Another  significant  change  made  by 
OSRA  is  the  authorization  of  non- 
conference  ocean  common  carrier 
agreements  to  enter  into  service 
contracts.  Furthermore,  under  OSRA, 
unrelated,  multiple  shippers  may  enter 
into  service  contracts  without 
necessarily  being  members  of  shippers' 
associations.  These  changes 
significantly  free  parties  to  make  service 
contracts  centered  around  the  realities 
of  the  marketplace. 

The  dkimmission  is  mindful  of  several 
competing  interests  regarding  the  filing 


of  service  contracts.  First,  the  filing 
requirements  must  be  crafted  with  an 
appreciation  for  regulated  entities' 
interests  in  simple,  speedy  and 
straightforward  filing  procedures. 
Second,  they  must  enable  the 
Commission  to  fulfill  its  statutory  duty 
to  guard  against  section  10  violations 
and  section  6(g)  matters.  This 
responsibility  on  the  part  of  the 
Commission  is  especially  important 
now  that  service  contracts  will  be 
confidential;  potentially  aggrieved 
parties  will  rely  on  Commission 
oversight.  This  will  be  complicated  by 
the  predicted  increase  in  the  sheer 
number  of  service  contracts  filed.  It  is 
with  these  goals  in  mind  that  the 
Conunission  proposes  the  following 
regulations,  designed  to  enable  the 
Commission  to  fulfill  its  regulatory 
mandate  while  imposing  a  minimal 
burden  on  regulated  parties. 

The  Proposed  Rule 

The  proposed  rule  redesignates  the 
Commission's  rules  on  service  contracts 
currently  in  46  CFR  part  514  into  a  new 
part,  46  CFR  part  530.  The  following 
discussion  covers  the  proposed  rule's 
treatment  of  service  contract  filings; 
essential  terms  publications;  carrier 
duty  to  disclose  to  collective  bargaining 
agreements;  confidentiality;  excepted 
commodity  ("mixed")  and  global 
contracts;  re-rating;  and  miscellaneous 
matters. 

General  filing  requirements 

Filing  requirements  in  the  existing 
regulations  (46  CFR  part  514)  as  well  as 
in  the  proposed  regidations,  govern 
initial  filings,  amendments,  and  notices 
of  correction  and  cancellation.  In  an 
attempt  to  update  and  streamUne  the 
filing  system,  as  well  as  enable  the 
Commission  to  fulfill  its  statutory 
monitoring  duty  over  service  contracts, 
the  Commission  is  proposing  to  initiate 
a  filing  system  which  would  be 
completely  electronic.  Due  to  the 
volume  of  service  contract  filings  the 
Conmiission  expects  after  May  1, 1999, 
adoption  of  an  electronic,  as  opposed  to 
a  paper-based,  system  appears  to  be  the 
most  practical  approach. 

Given  the  exceptionally  short 
legislative  deadlines  and  limitations  on 
resources  available  to  the  Commission, 
the  only  viable  approach  to 
implementing  an  electronic  filing 
system  at  this  juncture  would  be  to 
create  a  system  adapted  irom  the 
Commission's  currently  used  filing 
system  for  the  Essential  Terms  ("ETs") 
of  service  contracts.  The  proposed  rule 
reflects  this  approach.  It  envisions 
accepting  only  electronic  filings 
(including  amendments  to  service 


contracts  filed  prior  to  May  1. 1999); 
amendments  to  paper-filed  service 
contracts  would  also  necessitate  the  re- 
filing in  electronic  form  of  the 
underlying,  i.e.  initial,  contract  itself. 

While  the  creation  of  an  entirely  new, 
tailor-made  service  contract  filing 
system  could  have  benefits  over  the 
proposed  approach  in  terms  of 
simplicity  or  flexibility,  the  creation  of 
such  a  new  system  simply  is  not 
possible  before  May  1, 1999.  The 
Commission  invites  comments  on 
approaches  to  establishing  such  a  new 
system,  however,  and  if  warranted  and 
financially  feasible  could  pursue  such  a 
strategy  as  a  longer-term  goal,  treating 
the  proposed  system  as  a  transitional 
solution. 

The  Commission  has  determined  not 
to  propose  continuing  the  paper  filing  of 
service  contracts,  based  on  an 
assessment  that  an  increased  volume  of 
contracts  would  create  unworkable 
administrative  burdens  on  both  the 
industry  and  the  agency  and  could 
substantially  impair  the  Commission's 
ability  to  fulfill  its  oversight, 
enforcement,  and  monitoring 
responsibilities.  However,  commenters 
are  welcome  to  address  this  matter  as 
well. 

The  proposed  regulation  includes  the 
details  of  Uiis  system.  See,  §  530.9  and 
Appendix  A.  The  Commission  solicits 
from  the  industry  its  views  on  the 
benefits  and  limitations  of  this  approach 
and  any  suggested  alternatives. 

R^stration  of  filers 

The  proposed  rule  carries  over  the 
existing  filing  fees  for  service  contract 
and  amendment  filings,  and  for 
corrections  to  service  contracts.  Also, 
provision  has  been  made  to 
"grandfather"  organizations  currently 
registered  to  file  essential  terms 
publications,  with  no  requirement  that 
they  submit  a  further  registration  fee. 
All  individuals  who  presently  possess 
an  organization  maintenance  log-on  be 
issued  a  new  log-on  and  password  for 
the  new  system.  All  other  potential 
service  contract  filers  must  pay  the 
requisite  fee  and  be  registered  for 
service  contract  filing  prior  to  filing 
service  contracts.  The  proposed  rule 
would  also  "grandfather"  software 
which  was  certified  by  the  old  system, 
but  would  allow  software  providers  to 
test  their  filing  software  if  they  so 
desired  for  the  same  certification  fee. 

Publication  of  essential  terms 

OSRA  continues  to  require  the 
publication  of  certain  essential  terms  of 
service  contracts.  Section  8(c)(3) 
instructs  carrier  partie?  to  service 
contracts  to  make  these  essential  terms 
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available  to  the  public  "in  tariff  fonnat." 
The  proposed  regulation  suggests  that 
carriers  and  conferences  should  be  able 
to  satisfy  this  obligation  in  the  same 
way  they  publish  their  tariff  information 
under  proposed  46  CFR  part  520. 
Comments  are  solicited  on  any  other 
options  which  might  also  be  feasible 
and  which  would  affect  compliance 
with  the  publication  requirement  of  the 
Act. 

In  an  effort  to  assist  the  shipping 
public  Bnd  statements  of  essential  terms 
published  according  to  this  part,  the 
Commission  anticipates  making  a  list  of 
the  locations  of  all  such  publications 
available  on  the  FMC  website.  46  CFR 
530.13(f).  The  Commission  requests 
comments  this  proposal. 

OSRA  removes  tne  requirement  that 
carriers  and  conferences  provide  "me- 
too"  rights  to  similarly  situated  shippers 
on  their  service  contracts.  Similarly, 
OSRA  no  longer  requires  carriers  and 
conferences  to  publish  most  of  the 
essential  terms  of  service  contracts  filed 
with  the  Commission.  It  appears  that 
allowing  carriers  and  conferences  to 
publish  their  (non-confidential) 
essential  terms  by  the  same  method  they 
publish  their  tariffs  is  the  most  efficient 
approach  to  the  publication 
requirement.  Therefore,  the  proposed 
rule  cross-references  the  technical 
requirements  of  the  newly  proposed 
tariff  pubUcation  regulations  to 
effectuate  the  essential  terms 
publication  required  imder  this  part. 

Agreements  and  service  contracting 

Commission  regulation  governing  the 
filing  of  individual  carrier  and 
conference  service  contracts  remains, 
for  the  most  part,  the  same  as  it  had 
been  under  previous  Commission 
regulation.  However,  there  has  been  one 
significant  change  by  OSRA:  The 
additional  authority  for  an  "agreement" 
(as  opposed  to  only  a  "conference")  to 
enter  into  service  contracts.  This  raises 
several  issues  which  the  Commission 
will  address  in  this  rulemaking. 

Often,  non-conference  agreements  do 
not  create  a  central  secretariat  or 
authority  to  act  on  the  agreement's 
behalf,  nor  do  they  maintain  a  common 
tariff.  Unlike  conferences,  therefore, 
such  agreements  may  have  no  uniform 
or  standard  method  for  filing  or 
pubUshing  the  agreement  service 
contract  matters.' 

With  regard  to  non-conference  ' 
agreements,  the  proposed  rule  indicates 


'  Indeed,  while  the  statute  speaks  of  a  "carrier  or 
an  agreement"  entering  into  a  contract,  in  instances 
where  the  agreement  is  not  a  distinct  legal  entity, 
the  Commission  anticipates  that  it  is  the  multiple 
carrier  members,  rather  than  the  agreement  itself, 
who  would  be  signatories  to  such  a  contract. 


that  any  of  the  agreement  parties  to  the 
service  contract  may  file;  if  none  of  the 
parties  properly  files,  the  liability  for 
such  failure  to  file  would  rest  equally  on 
all  agreement  members  party  to  the 
contract. 

The  question  arises  of  how  to  require 
publication  of  statements  of  essential 
terms  by  agreements  which  do  not  have 
a  common  tariff.  The  proposed  rule 
requires  that  each  member  of  a  non- 
conference  agreement  publish  the 
statement  of  essential  terms  in  its 
individual  tariff,  and  reflect  in  its 
statement  of  essential  terms  the  identity 
of  the  other  carrier  parties.  46  CFR 
530.13(b).  The  Commission  welcomes 
any  comments  as  to  alternative 
approaches  by  which  non-conference 
agreement  carriers  may  satisfy  the 
publication  requirement  of  section 
8(c)(3)  of  the  Act  as  revised  by  OSRA. 

A  similar  issue  arises  with  the 
Commission's  policy  regarding  the  filing 
by  conferences  of  service  contracts  to 
which  fewer  than  all  members  are 
parties.  In  the  past,  the  Commission's 
poUcy  has  been  to  impose  on  the 
conferences  the  duty  to  file  and  publish 
the  service  contract  material  for  service 
contracts  entered  into  under  the 
conference  agreement,  in  which  fewer 
than  all  the  members  would  participate. 
46  CFR  514.4(d)(5)(B).  For  service 
contracts  outside  the  scope  of  the 
conference,  the  conference  retained  the 
authority  to  file  on  behalf  of  its 
member(s),  but  the  carrier(s)  involved 
also  had  a  separate  duty  to  file.  46  CFR 
514.4(d)(5)(B)(2)(ii). 

It  appears  necessary  to  revisit  these 
pohcies  at  this  time.  A  requirement  that 
conferences  file  service  contracts 
entered  into  by  a  subset  of  its 
membership  would  seem  inconsistent 
with  OSRA's  new  prohibition  on 
agreement  members  being  required  to 
disclose  the  terms  of  their  contracts,  as 
well  as  other  provisions  regarding 
independent  and  confidential  service 
contracting.  Therefore,  we  are  proposing 
that,  for  filing  and  publication  purposes, 
contracts  entered  into  by  some,  but  not 
all,  of  a  conference's  members  be  treated 
in  the  same  manner  as  non-conference 
agreement  contracts.  46  CFR  530.5, 
530.13. 

Finally,  the  Commission  must  resolve 
how  to  handle  re-rating  issues  which 
might  arise  under-non-conference 
agreement  service  contracts.  By 
definition,  agreements  do  not  have 
common  tariffs  at  which  carriage  under 
a  terminated  or  canceled  contract  could 
be  re-rated.  Therefore,  if  a  service 
contract  is  rejected  for  not  meeting  the 
filing  requirements,  deadlines,  etc.,  the 
issue  of  which  rate  should  be  applied  to 
cargo  which  moved  under  that  contract 


presents  itself.  One  approach  to  this 
problem  would  be  to  re-rate  the  cargo  at 
the  tariff  rate  for  that  commodity  of  the 
carrier  which  actually  moved  the  cargo. 
46  CFR  530.16.  While  this  is  the 
approach  presented  in  the  proposed 
regulations,  the  Commission  is 
interested  to  hear  any  others  which 
might  be  suggested  in  the  comments. 

Duty  to  Disclose  to  Labor  Oi^ganizations 

In  light  of  the  confidentiality  of 
service  contracts  and  some  of  their 
essential  terms,  OSRA  amends  section 
8(c)(4)  to  require  that  a  carrier  which  is 
a  party  to  or  is  subject  to  a  collective 
bargaining  agreement  with  a  labor 
organization  must  respond  within  a 
reasonable  period  of  time  to  that  labor 
organization's  request  regarding  the 
carrier's  responsibility  for  certain 
activities  related  to  cargoes  transported 
imder  a  service  contract.  The 
Commission  is  proposing,  at  46  CFR 
530.8,  certain  definitions  of  "reasonable 
period  of  time"  for  responding  to  a  labor 
organization's  request  for  information 
imder  section  8(c)(4)  of  the  Act.  This 
definition  reflects  the  concern  that  labor 
organizations  are  apprised  of  the 
handling  responsibility  for  cargo  before 
that  cargo  arrives  at  the  discharge  port. 
The  Commission  expects  that  aggrieved 
labor  organizations  will  use  existing 
Commission  processes  in  the  event  of 
noncompliance  by  a  carrier.  The 
Commission  would  entertain  proposals 
for  more  specific  and  stringent  rules  if 
the  existing  standards  and  procedures 
prove  inadequate  in  practice. 

Commission  Confidentialitjr 

Proposed  regulation  46  CFR  530.4 
seeks  to  amend  the  confidentiality 
provision  as  follows:  "Nothing 
contained  in  this  part  shall  preclude  the 
Commission  from  providing  certain 
information  from  service  contracts  to 
another  agency  of  the  Federal 
government  of  the  United  States  as 
deemed  necessary."  Other  federal 
agencies,  in  the  administration  of  their 
statutorily  mandated  responsibilities, 
may  have  a  need  for  service  contract 
information  which  will  otherwise  be 
filed  confidentially  with  the 
Cominission  and  which  under  the 
existing  1984  Act  is  disclosed  in  the 
published  essential  terms  statement.  In 
an  April  1. 1998  floor  statement,  the 
Senate  bill's  sponsor.  Senator 
Hutchison,  noted  that 

Federal  agencies  have  expressed  concerns 
over  how  they  are  to  ensure  ocean  carrier 
compliance  with  United  States  cargo 
preference  law  requirements  concerning 
shipping  rates  in  an  era  of  service  contract 
rate  confidentiality.  The  FMC  is  encouraged 
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to  work  with  affected  Federal  agencies  to 
address  this  concern. 

Cong.  Rec.  S3320,(daily  ed.  April  21, 
1998)(statement  of  Sen.  Hutchison). 
Similarly,  in  an  October  1, 1998  floor 
exchange,  the  Chairman  of  the  Senate 
Committee  on  Commerce,  Science  and 
Transportation,  Senator  McCain,  asked 
Senator  Hutchison 

to  clarify  the  ability  of  the  FMC  to  share 
confidential  service  contract  rate  and  service 
information  with  other  Federal  agencies  to 
ensure  that  the  U.S.-fleet  shipping  rates  for 
preference  cargo  shipments  meet  statutory 
requirements. 

Cong.  Rec.  S11302  (daily  ed.  Oct.  1, 
1998)(Statement  of  Sen.  McCain). 
Senator  Hutchison  replied, 

...  I  want  to  make  it  clear  that  the  FMC 
is  authorized  to  share  with  another  Federal 
agency  service  contract  information  that 
parties  of  the  service  contract  have  legally 
decided  to  protect  &om  public  disclosure  in 
order  to  enable  that  Federal  agency  to  ensure 
the  compliance  of  U.S. -flag  ocean  common 
carriers  with  cargo  preference  law  shipping 
rate  requirements.  Of  course,  that 
confidential  service  contract  information 
would  remain  protected  from  disclosure  to 
the  public  consistent  with  the  Shipping  Act 
of  1984,  as  amended  by  the  Ocean  Shipping 
Reform  Act  of  1998,  and  other  applicable 
Federal  Laws. 

Cong.  Rec.  S11302  (daily  ed.  Oct.  1, 
1998)(Statement  of  Sen.  Hutchison). 
Thus,  it  is  clear  that  the  confidentiality 
afforded  to  service  contract  information 
is  limited  to  nondisclosure  to  the  public, 
and  was  not  intended  by  Congress  to 
fetter  other  Federal  agencies  in  their 
oversight  responsibilities.^  It  is  therefore 
the  intention  of  the  Commission  to 
allow  access  to  filed  contracts  to  Federal 
government  agencies  where  appropriate; 
any  such  disclosures  will  not  jeopardize 
the  statutory  aim  of  nondisclosine  of 
confidential  service  contract 
information  to  nongovenmiental 
entities. 

Service  Contracts  With  NVOCCs  as 
Shipper  Parties 

Service  contracts  with  non-vessel- 
operating  common  carriers  ("NVOCCs") 
remain  subject  to  special  requirements 
for  certification  of  NVOCCs"  financial 
responsibility.  See  46  CFR  514.7(e)  and 
46  CFR  530.7.  The  financial 
responsibility  procedures  in  this 
proposed  rule  comport  with  the 
proposed  regulation  at  46  CFR  §  515.27 


(dealing  with  financial  responsibilities 
of  ocean  transportation  intermediaries). 

Exceptions  and  Re|ection 

Congress  has  directed  the 
Commission  to  refuse  to  accept  any 
service  contract  dealing  with 
commodities  excepted  from  application 
by  section  8(c)(2)  or  receiving  an 
exemption  under  section  16  of  the  1984 
Act.  S.Rep.  No.  105-61, 105th  Cong.  Ist 
Sess.,  at  23  (1997M"Report").  The 
Commission  proposes  to  continue  to 
permit  the  filing  of  service  contracts 
which  include  both  excepted  and  non- 
excepted  commodities  ("mixed" 
contracts),  in  lieu  of  requiring  the 
parties  to  rewrite  their  contracts  to 
separate  excepted  and  non-excepted 
commodities  for  filing  purposes. 
Therefore,  the  Commission  seeks 
comments  on  proposed  regulation  46 
CFR  530.14,  particularly  regarding  the 
biuden  that  would  result  to  filers  if 
service  contracts  were  required  to  be 
drafted  specifically  so  that  excepted 
commodities  were  not  covered.  The 
proposal  indicates  that  the  Commission 
would  refuse  to  accept  for  filing  service 
contracts  which  exclusively  cover 
excepted  commodities,  in  keeping  with 
the  Report  language.^ 

Global  Service  Contracts 

Members  of  the  carrier  industry  have 
suggested  that  the  Commission  should 
accept  filings  of  service  contracts  which 
include  terms  covering  both  U.S.-to- 
foreign  and  foreign-to-foreign 
movements  of  cargo  (hereinafter  "global 
contracts").  Clearly,  the  foreign-to- 
foreign  activity  lies  outside  the 
Commission's  jurisdiction  to  regulate. 
This  issue  was  before  the  Commission 
previously  in  Docket  No.  92-20,  Service 
Contracts  in  Foreign-to-Foreign  Trades, 
Advance  Notice  of  Proposed 
Rulemaking,  57  Fed.  Reg.  18855  (May  1, 
1992).  That  proceeding  was 
discontinued,  as  carriers,  conferences 
and  shippers'  associations  strongly 
opposed  the  proposal  to  allow  the  filing 
of  global  service  contracts.  In  their 
comments  in  that  proceeding,  several 


2  With  respect  to  Department  of  Defense  cargo 
preference  law  oversight,  moreover,  it  also  appears 
that  the  Federal  Acquisition  Regulations,  48  CFR 
9.104-l(g),  9.105-l(c)(3),  15.404-l(aKl).  and 
15.403-3(a),  would  provide  the  Department  access 
to  the  service  contract  information  in  any  event, 
although  in  a  less  efficient  and  more  cumbersome 


3  The  Commission  solicited  comment  on  this 
subject  in  Docket  No.  85-6,  Notice  of  Inquiry 
Concerning  the  Interpretation  of  Section  8(a)  and 
(8)(c)  of  the  Shipping  Act  of  1984,  as  well  as  Docket 
No.  86-6,  Service  Contracts.  In  Docket  No.  86-6,  the 
Commission  issued  its  Final  Rule,  52  FR  23989 
(June  26, 1989),  and  noted  that  "service  contracts 
often  include  a  mixture  of  exempt  and  non-exempt 
commodities,  so  that  a  shipper  can  obtain  a  better 
contract  rate.  Presumably,  the  ability  to  offer  service 
contracts  on  mixed  commodities  also  benefits  . 
carriers."  Id.  at  23996.  The  Commission  assumes 
that  the  same  holds  true  for  the  shipping  industry 
today,  but  solicits  comment  on  industry  practice 
and  the  burden  which  would  be  imposed  if  the 
Commission  were  to  require  that  filed  service 
contracts  cover  only  non.excepted  commodities. 


carriers  and  conferences  noted  that 
there  was  no  business  efficiency  reason 
to  allow  the  filing  of  global  service 
contracts  as  "there  was  no  commercial 
need"  for  the  ability  to  so.  In  contrast, 
several  large  shippers  expressed  their 
desire  to  hiave  the  ability  to  enter  into 
global  service  contracts  and  to  thereby 
simplify  and  aggregate  their  trafiic  and 
logistics  operations. 

Many  commenters  in  that  proceeding 
suggested  that  global  contracting  would 
severely  interfere  with  or  complicate 
"me-too"  rights.  Furthermore,  the 
National  Customs  Brokers  and 
Forwarders  Association  of  America 
stated  that  allowing  such  global 
contracts  would  give  rise  to 
discrimination  in  favor  of  large  global 
shippers  that  could  commit  to  larger 
worldwide  volumes.  However,  Congress 
has  eliminated  the  Commission's 
mandate  to  guard  against  unreasonable 
discrimination  (except  with  regard  to 
clearly  defined  protected  classes), 
retooling  the  Act  to  place  more 
emphasis  on  individual  contracting  and 
the  marketplace. 

There  remains  a  concern,  however, 
that  allowing  global  service  contracts,  in 
which  rates  in  U.S.  trades  will  depend 
on  minimum  volume  commitments 
calculated  on  a  global  basis,  will 
complicate  the  Commission's  ability  to 
monitor  and  enforce  carriers' 
compliance  with  their  filed  contract 
rates.  While  there  is  merit  to  this  point, 
the  legal  obstacles  do  not  appear  to  be 
insurmoimtable.  There  is  no  bright-line 
geographic  limit  to  the  Commission's 
ability  to  compel  information  from 
carriers.  Rather,  information  sought 
must  be  "not  unreasonable"  and 
"reasonably  relevant"  to  a  lawful 
Commission  inquiry.  United  States  v. 
Morton  Salt  Company,  338  U.S.  632 
(1950):  Far  East  Conference  v.  Federal 
Maritime  Commission.  337  F.2d  146 
(D.C.  Cir.  1964).  Therefore,  if 
information  about  the  volumes  moving 
in  foreign-to-foreign  commerce  is 
relevant  to  the  question  of  what  rate 
applies  in  a  U.S.-to-foreign  trade  (clearly 
a  matter  within  the  Commission's 
jurisdiction),  then  it  would  appear  that 
such  information  may  be  compelled  by 
the  Commission.  Moreover,  we  note  that 
proper  administration  of  certain 
sections  of  the  1984  Act,  i.e.,  section 
13(b)(5),  redesignated  as  13(b)(6)  by 
OSRA,  would  seem  to  require  that  the 
Commission  have  the  ability  to  compel 
information  about  cross-trades. 
However,  as  a  practical  matter,  auditing 
arrangements  with  global  quantities  will 
undoubtedly  generate  substantial 
challenges. 

Some  of  the  objections  in  Docket  No. 
92-20  focused  on  whether  global 
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volumes  were  consistent  with  the 
requirement  for  the  filing  of  minimum 
volume  commitments  in  public 
essential  terms.  While  that  issue  was 
more  important  when  parties  had  the 
right  to  "me-too"  the  terms,  it  still  has 
some  significance.  The  Commission 
proposes  an  approach  that,  when  parties 
have  a  unitary  minimum  volimie 
commitment  covering  U.S. -and  foreign- 
to-foreign  trades,  it  publish  the  amount 
in  its  public  essential  terms  pubUcation, 
but  clearly  indicate  for  the  pubUc  that 
the  volume  includes  quantities  moving 
in  foreign-to-foreign  trades. 

Furthermore,  the  concerns  that 
confierences  and  niche  carriers  had  in 
1992  may  have  disappeared  completely 
with  the  abihty  of  non-conference 
agreements  to  enter  into  service 
contracts.  Under  OSRA,  alliances,  along 
with  individual  carriers,  will  have  the 
ability  to  offer  global  service  contracts. 
This  ability,  of  course,  will  also  be 
afiected  by  the  Conunission's  approach 
on  the  treatment  of  less-than-total 
agreement  service  contracts,  as 
discussed  more  fully  above. 

Another  question  raised  in  £)ocket  92- 
20  was  whether  filing  of  global  contracts 
would  somehow  extend  other 
provisions  of  the  Act,  such  as  the 

!>rohibited  acts  in  section  10,  to  the 
6reign-to-foreign  legs.  It  is  clear, 
however,  that  there  would  be  no 
authority  for  the  Commission  to 
spontaneously  extend  its  jurisdiction  in 
this  manner.  Therefore,  it  appears  that 
there  is  little  policy  or  legal  necessity  to 
require  parties  to  artificially  structure 
their  commercial  dealings  to  be 
coextensive  with  the  Commission's 
regulatory  jurisdiction.  Rather,  a  more 
sound  approach  would  seem  to  be  for 
earners  to  enter  into  contracts  based  on 
the  requirements  of  the  global  market, 
for  carriers  to  submit  them  in  their  true 
and  complete  totality,  and  for  the 
Commission  to  regulate  those  carriers, 
their  agreements  and  service  contracts 
to  the  extent  of  its  authority,  and  not 
bevond. 

It  appears  that  the  significant 
revisions  to  the  1984  Act  necessitating 
sweeping  changes  to  the  service  contract 
filing  regulations,  make  this  proposed 
rulemaking  proceeding  an  opportune 
moment  for  the  Commission  to  revisit 
the  issues  presented  by  the  acceptance 
of  filing  for  both  mixed  and  global 
contracts.  In  light  of  the  regulatory 
changes  mandated  by  OSRA.  the  current 
proposal  seeks  to  reduce  the  burden  on 
the  entities  subject  to  the  section  8(c) 
filing  and  publication  requirements, 
together  with  recognition  of  the 
Commission's  need  to  have  the  ability  to 
easily  access  and  search  the  filed 
docimients.  Thus,  the  proposed 


regulation  allows  the  fiUng  of  service 
contracts  which  include  (but  are  not 
limited  to)  excepted  and  exempted 
commodities  and  service  outside  the 
U.S.  foreign  trades.  The  Commission  is 
concerned  that  it  not  overburden  its 
filers,  or  encourage  them  to  create 
artificial  documents  which  do  not 
reflect  the  actual  underlying  business 
agreement  which  the  service  contract 
represents. 

Inland  Portions  of  Through  Movements 
to  Europe 

Unlike  the  United  States,  it  appears 
that  the  European  Commission 
("E.C.") — ^while  permitting  conference 
service  contracts  for  the  ocean 
movement  of  cargo — prohibits 
conference  contracts  which  cover  the 
movement  of  cargo  to  inland  points  in 
Europe.  Therefore,  it  seems  that  carriers 
in  the  U.S.-European  trade  may 
participate  in  a  conference  service 
contract  covering  U.S. -Europe  ocean 
movements,  and  sign  an  individual 
service  contract  covering  European 
inland  transport  for  the  same  shipper 
customer.  A  question  has  arisen  as  to 
whether  these  contracts  for  European 
inland  transport  must  be  filed  with  the 
Commission.  It  would  seem  that  filing 
would  be  consistent  with  statutory 
requirements  to  the  extent  the  contracts 
establish  the  European  inland  portion  of 
a  through  rate  charged  by  a  carrier  in  a 
U.S.-Europe  intermodal  movement. 
However,  the  Commission  welcomes 
comments  on  how  it  could  minimize  the 
regulatory  burdens  occasioned  by  these 
differences  in  regulatory  regimes,  to  the 
extent  it  may  do  so  given  its  own 
statutory  responsibility. 

Cross-Referencing  Tariflb 

Presently,  most  filed  service  contracts 
contain  re-occiuring  terms  common  to 
all  of  a  earner's  or  conference's  service 
contracts  (including  matters  such  as  free 
time  and  demurrage,  bunkering  rates, 
currency  matters,  etc.)  the  complete  text 
of  which  would  be  very  cimibersome  for 
the  earner  party  to  file  with  the  service 
contract.  Therefore,  service  contracts 
almost  always  make  cross-reference  to 
terms  contained  in  that  carrier's  or 
conference's  tariff  m  an  essential  terms 
publication. 

The  Commission  recognizes  that  it 
was  Congress'  intent,  by  lifting  the 
requirement  that  tariffs  be  filed  with  the 
Commission,  to  allow  parties  to  service 
contracts  more  freedom  and  flexibility 
in  their  commercial  arrangements.  The 
proposed  rule,  §  530.g(c)(2).  thus 
permits  filed  service  contracts  to  refer  to 
terms  outside  the  four  comers  of  the 
filed  service  contract,  but  only  if  they 


are  contained  in  the  carrier's  or 
conference's  tariff  publication. 

Another  option  tor  the  system  is  to 
allow  service  contract  filers  to  file  with 
the  Commission  a  "general  rules"  filing 
as  a  part  of  their  service  contract 
register.  This  might  be  useful  for  filera 
which  file  multiple  service  contracts 
with  duplicative  and/or  commonly 
applicable  items  (e.g.  rules  for 
hazardous  cargo,  equipment 
interchanges,  mileage  guide 
publications,  location  groups,  inland 
rates,  and  bills  of  lading);  rather  than 
repeatedly  submitting  the  text  of  these 
amendments  in  each  contract  filing, 
filers  could  simply  reference  their 
"general  rules"  filing.  This  would  also 
maintain  the  confidentiality  of  such 
terms.  Filing  and  amendments  to  these 
"general  rules"  would  be  subject  to  the 
filing  requirements  of  service  contracts 
and  amendments.  The  Commission 
wishes  to  hear  how  the  industry  views 
this  issue  and  what  options  may  be 
available  for  its  resolution. 

Rejection  of  Service  Contract  Filings 

Commission  regulations  currently 
outline  the  procedures  for  rejection  of 
service  contracts  and  essential  terms 
filed  with  the  Commission.  46  CFR 
514.7(j).  The  Commission  rejects  service 
contracts  or  their  amendments  which  do 
not  ccmform  to  the  requirements  of  the 
1984  Act  or  Commission  regulation, 
including  timeliness  of  filii^  and 
adequacy  and  accuracy  of  the 
publication  of  the  statement  of  essential 
terms.  The  proposed  regulation  adapts 
the  current  rejection  rules  as  necessaiy 
to  meet  the  changes  to  the  1984  Act 
made  by  OSRA.  The  proposed 
regulations  also  provide  for  "non- 
acceptance,"  a  new  tenn  reflecting  the 
congressional  mandate  that  the 
Commission  not  accept  for  filing  service 
contracts  which  cover  only  excepted 
commodities,  consistent  with 
congressional  directives. 

The  proposed  r^ulations  also 
anticipate  re-rating  for  sovice  contracts 
with  non-conference  agreements.  Such 
re-rating  will  be  made,  under  proposed 
regulation  46  CFR  part  530  subpart  E.  at 
the  tariff  rate  of  the  carrier  which 
actually  carried  the  cargo  in  question. 

The  definitions  of  ocean  common 
carrier  and  conference  are  changed  to 
reflect  the  concerns  the  Commis^on 
discussed  in  its  proposed  Agreements 
rulemaking.  See,  46  CFR  part  535. 

The  reporting  requirements  contained 
in  46  CFR  part  530  have  been  submitted 
to  the  Office  of  Management  and  Budget 
(OMB).  The  estimated  total  annual 
burden  for  the  estimated  155  annual 
respondents  is  303.953  manhours.  This 
estimate  includes,  as  applicable,  the 
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time  needed  to  review  instructions, 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to 
respond  to  a  collection  of  information, 
search  existing  data  soiut^s,  gathering 
and  maintain  the  data  needed,  and 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Send  comments  regarding  the  burden 
estimate  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention 
Desk  Officer  for  the  Federal  Maritime 
Commission,  New  Executive  Office 
Building,  725  17th  Street,  ^4W, 
Washington.  DC  20503  within  30  days 
of  publication  in  the  Federal  Reuster. 

The  FMC  would  also  like  to  solicit 
comments  to:  (a)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility:  (b)  evaluate  the 
accuracy  of  the  Commission's  burden 
estimates  for  the  proposed  collection  of 
information;  (c)  enhance  the  quahty, 
utiUty,  and  clarity  of  the  information  to 
be  collected;  and  (d)  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
Comments  submitted  in  response  to  this 
proposed  rvdemaking  will  be 
simunarized  and/or  included  in  the 
final  rule  and  will  become  a  matter  of 
pubUc  record. 

The  Chairman  certifies,  pursuant  to 
section  605  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  605,  that  the  proposed 
amendments  will  not.  if  promulgated, 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  affected  imi verse  of  the  parties  is 
limited  to  vessel-operating  common 
carriers.  The  Commission  has 
determined  that  these  entities  do  not 
come  imder  the  programs  and  policies 
mandated  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  as 
they  typically  exceed  the  threshold 
figures  for  number  of  employees  and/or 
annual  receipts  to  qualify  as  a  small 
entity  under  Small  Business 
Administration  guidelines. 

List  of  Subjects  for  46  CFR  Parts  514 
and  530 

Freight,  Maritime  carriers.  Reporting 
and  recordkeeping  requirements. 


For  the  reasons  set  out  in  the 
preamble,  the  Commission  proposes  to 
remove  46  CFR  part  514  and  to  add  new 
46  CFR  part  530  to  subchapter  B  to  read 
as  follows: 

PART  514— (REMOVED] 

PART  530-SERVICE  COHTRACTS 
Subpart  A— General  Provisions 

530.1  Purpose. 

530.2  Scope  and  applicability. 

530.3  Definitions. 

530.4  ConGdentiality. 

530.5  Duty  to  61e. 

530.6  Service  contracts  with  NVCKXIs. 

530. 7  Certification  of  shipper  status. 

530.8  Duty  to  labor  organizations. 

Sul>part  B— Filing  Requirements 

530.9  Service  contracts. 

530.10  Notices. 

530.11  Amendment,  correction,  and 
cancellation. 

530. 1 2  Filing  fees  and  other  costs. 

Subpart  C— Publication  of  Essential  Terms 

530.13  Publication. 
Subpart  D— Exceptions 

530.14  Exceptions. 

Subpart  E— Rejection 

530.15  Contract  non-acceptance,  rejection 
and  notice. 

530.16  Implementation,  prohibition  and 
rerating. 

Subpart  F— Recordlcaeping  and  Audit 

530.17  Recordkeeping  and  audit. 

Appendix  A  to  Part  530 — ^Instructions  for  the 
Filing  of  Service  Contracts 

Exhibit  1  to  Part  530— FUer  Registration 
Fonn  and  Instructions 

Authority:  46  U.S.C.  App.  1704, 1705,  as 
amended  by  Pub.  L.  105-258. 112  Stat.  1902. 

Subpart  A— General  Provisions 

fsaai    Purpose. 

The  purpose  of  this  part  is  to  facilitate 
filing  of  service  contracts  and 
pubUcation  of  certain  essential  terms  of 
those  service  contracts  as  required  by 
section  8(c)  of  the  Shipping  Act  of  1984 
("Act").  This  part  enables  the 
Commission  to  review  service  contracts 
to  ensure  that  these  contracts  and  the 
parties  to  them  comport  to  the 
requirements  of  the  Act.  It  is  also  the 
purpose  of  this  part  to  implement 
electronic  filing  provisions  for  service 
contracts  to  facilitate  compUance  and 
minimize  the  burden  on  the  oceanbome 
commerce  of  the  United  States. 

§530.2    Scope  and  applicability. 

An  individual  ocean  common  carrier 
or  an  agreement  between  or  among 
ocean  common  carriers  may  enter  into 


a  service  contract  with  one  or  more 
shippers  subject  to  the  requirements  of 
the  Act. 

1530.3    Definitions. 

When  used  in  this  part: 

(a)  Act  means  the  Snipping  Act  of 
1984  as  amended  by  the  Ocean 
Shipping  Reform  Act  of  1998. 

(b)  Agreement  means  an 
understanding,  arrangement,  or 
association  (written  or  oral)  and  any 
modification  or  cancellation  thereof 
which  has  been  filed  and  effective 
under  46  CFR  part  535  with  the  Federal 
Maritime  Commission.  The  term  does 
not  include  a  maritime  labor  agreement. 

(c)  Authorized  person  means  a  carrier 
itself  or  a  duly  appointed  agent  thereof 
who  is  authorized  to  file  service 
contracts  on  behalf  of  the  catrier  party 
to  a  service  contract  and  to  publish  the 
corresponding  statement  of  essential 
terms  and  registered  by  the  Commission 
to  file  under  §  530.5(d)  and  appendix  A 
of  this  part. 

(d)  BTCL  means  the  Commission's 
Bureau  of  Tari&,  Certification  and 
Licensing  or  its  successor  bureau. 

(e)  Conunon  carrier  means  a  person 
holding  itself  out  to  the  general  public 
to  provide  transportation  by  water  of 
passengers  or  cargo  between  the  United 
States  and  a  foreign  country  for 
compensation  that: 

(1)  Assumes  responsibility  for  the 
transportation  from  the  port  or  point  of 
receipt  to  the  port  or  point  of 
destination;  and 

(2)  Utilizes,  for  all  or  part  of  that 
transportation,  a  vessel  operating  on  the 
high  seas  or  the  Great  L,akes  between  a 
port  in  the  United  States  and  a  port  in 

a  foreign  country,  except  that  the  term 
does  not  include  a  common  carrier 
engaged  in  ocean  transportation  by  ferry 
boat,  ocean  tramp,  or  chemical  parcel 
tanker,  or  by  a  vessel  when  primarily 
engaged  in  the  carriage  of  perishable 
agricultural  commodities: 

(i)  If  the  common  carrier  and  the 
owner  of  those  commodities  are  wholly 
owned.  direcUy  or  indirectly,  by  a 
person  primarily  engaged  in  the 
marketing  and  distribution  of  those 
commodities  and 

(ii)  Only  with  respect  to  those 
commodities. 

(f)  Conference  means  an  agreement 
between  or  among  two  or  more  ocean 
common  carriers  which  provides  for  the 
fixing  and  adherence  to  uniform  tariff 
rates,  charges,  practices  and  conditions 
of  service  relating  to  the  receipt, 
carriage,  handling  and/or  delivery  of 
passengers  or  cargo  for  all  members;  but 
the  term  does  not  include  joint  service, 
consortium,  pooling,  sailing,  or 
transshipment  agreements. 
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(g)  Controlled  carrier  means  an  ocean 
common  carrier  that  is,  or  whose 
operating  assets  are,  directly  or 
indirectly  owned  or  controlled  by  a 
government.  Ownership  or  control  by  a 
government  shall  be  deemed  to  exist 
with  respect  to  any  ocean  common 
carrier  if: 

(1)  A  majority  portion  of  the  interest 
in  the  carrier  is  owned  or  controlled  in 
any  manner  by  that  government,  by  any 
agency  thereof,  or  by  any  public  or 
private  person  controlled  by  that 
government;  or 

(2)  That  government  has  the  right  to 
appoint  or  disapprove  the  appointment 
of  a  majority  of  the  directors,  the  chief 
operating  officer  or  the  chief  executive 
officer  of  the  carrier. 

(h)  File  or  filing  (of  service  contracts 
or  amendments  thereto)  means  use  of 
the  Commission's  electronic  filing 
system  for  receipt  of  a  service  contract 
or  amendment  and  the  recording  of  its 
receipt. 

(i)  Labor  agreement  means  a 
collective-bargaining  agreement 
between  an  employer  subject  to  the  Act, 
or  group  of  such  employers,  and  a  labor 
organization  or  an  agreement 
preparatory  to  such  a  collective- 
bargaining  agreement  among  members 
of  a  multi-employer  bargaining  group,  or 
an  agreement  specifically  implementing 
provisions  of  such  a  collective- 
bargaining  agreement  or  providing  for 
the  formation,  financing,  or 
administration  of  a  multi-employer 
bargaining  group,  but  the  term  does  not 
include  an  assessment  agreement. 

(j)  Ocean  common  carrier  means  a 
common  carrier  that  operates,  for  all  or 
part  of  its  common  carrier  service,  a 
vessel  on  the  high  seas  or  the  Great 
Lakes  between  a  port  in  the  United 
States  and  a  port  in  a  foreign  country, 
except  that  the  term  does  not  include  a 
common  carrier  engaged  in  ocean 
transportation  by  ferry  boat,  ocean 
tramp,  or  a  chemical  parcel  tanker. 

(k)  Non-vessel-operating  common 
carrier  ("NVOCC  )  means  an  ocean 
transportation  intermediary  as  defined 
by  section  3(17)(B)  of  the  Act. 

(1)  Service  contract  means  a  written 
contract  between  one  or  more  shippers 
and  an  individual  ocean  common 
carrier  or  an  agreement  between  or 
among  ocean  common  carriers,  in  which 
the  shipper  makes  a  commitment  to 
provide  a  certain  minimum  quantity  or 
portion  of  its  cargo  or  freight  revenue 
over  a  fixed  time  period,  and  the 
individual  ocean  common  carrier  or  the 
agreement  commits  to  a  certain  rate  or 
rate  schedule  and  a  defined  service 
level,  such  as,  assured  space,  transit 
time,  port  rotation,  or  similar  service 
features.  The  contract  may  also  specify 


provisions  in  the  event  of 
nonperformance  on  the  part  of  any 
party. 

(m)  Shipper  means  a  cargo  owner;  the 
person  for  whose  account  the  ocean 
transportation  is  provided;  the  person  to 
whom  delivery  is  to  be  made;  a 
shippers'  association;  or  an  NVOCC  that 
accepts  responsibility  for  payment  of  all 
applicable  charges  under  the  service 
contract. 

(n)  Statement  of  essential  terms 
means  a  concise  statement  of  the 
essential  terms  of  a  service  contract 
required  to  be  published  under  §  530.13 
of  this  part. 

§530.4    Confidentiality. 

All  service  contracts  and  amendments 
to  service  contracts  filed  with  the 
Commission  shall,  to  the  full  extent 
permitted  by  law,  be  held  in  confidence. 
Nothing  contained  in  this  part  shall 
preclude  the  Commission  bom 
providing  certain  information  from  or 
access  to  service  contracts  to  another 
agency  of  the  Federal  government  of  the 
United  States. 

§530.5    Duty  to  file. 

(a)  Generally.  The  duty  under  this  part 
to  file  service  contracts  and  notices,  and 
to  publish  statements  of  essential  terms 
shall  be  upon  the  carrier  party  or 
conference  which  is  the  signatory  to  the 
service  contract. 

(b)  Agreements.  A  service  contract 
entered  into  by  all  members  of  a  non- 
conference  agreement  may  be  filed  by 
any  member  of  that  agreement,  as  the 
carrier  parties  may  so  designate. 
Signatories  to  a  service  contract 
required  to  file  a  service  contract  under 
this  part  shall  be  jointly  and  severally 
hable  for  a  failure  to  file  the  service 
contract. 

(c)  Conferences. — (1)  The  duty  to  file 
shall  be  upon  the  conference  for  service 
contracts  entered  into  by  a  conference 
on  behalf  of  its  full  membership. 

(2)  A  service  contract  entered  into  by 
fewer  than  all  the  members  of  a 
conference  may  be  filed  by  any 
participating  carrier,  as  the  participating 
carriers  may  so  designate.  Signatories  to 
a  service  contract  required  to  file  a 
service  contract  under  this  part  shall  be 
jointly  and  severally  liable  for  a  failure 
to  file  the  service  contract. 

(d)  Registration. — (1)  Application. 
Authority  to  file  or  delegate  the 
authority  to  file  must  be  requested  by  a 
responsible  official  of  the  service 
contract  carrier  party  in  writing,  by 
submitting  to  BTCL  the  Registration 
Form  in  Exhibit  1  to  this  part  and  the 
appropriate  fee  as  defined  under 
§530.12. 


(2)  Approved  registrations.  BTCL  shall 
grant  Registrants  with  softweu^  certified 
by  BTCL  a  log-on  ID  and  password  for 
filing  and  amending  service  contracts. 

(3)  Software  certification.  Certification 
of  software  may  be  requested  by 
appointment  through  the  Commission's 
Office  of  Information  Resources 
Management  ("OIRM")  and  payment  of 
the  appropriate  fee  as  set  forth  in 

§  530.12.  OIRM  will  test  the  software  as 
set  out  in  appendix  A  to  this  part. 
Organizations  certified  prior  to  May  1, 
1999  for  the  batch  fiUng  of  "Essential 
Terms  Publications"  ("ETs")  in  the 
Conmiission's  former  "Automated  Tariff 
Filing  Information  System"  ("ATFI") 
are  not  required  to  re-certify  their 
software  but  may  if  they  so  choose  using 
the  same  procedure  as  for  initial 
certification. 

(4)  Emergencies.  In  an  emergency,  a 
person,  already  authorized  to  maintain 
and  edit  its  firm's  organization  record 
under  appendix  A  to  this  part,  may 
change  a  "publisher"  imder  Appendix 
A  to  this  part,  verbally  notify  BTCL,  and 
promptly  submit  the  proper  documents. 

(5)  Prior  registration  and  certification. 
Each  organization  registered  to  file 
essential  terms  publications  before  May 
1 ,  1999  will  be  issued  a  log-on  ID  and 
password  for  access  to  file  service 
contracts  under  the  Commission's 
electronic  filing  system. 

§530.6    Service  contracts  with  NVOCCs. 

No  ocean  common  carrier  or 
agreement  among  ocean  common 
carriers  may  execute  or  file  any  service 
contract  in  which  a  contract  party,  an 
affiliate  of  such  contract  party,  or  a 
member  of  a  shippers'  association, 
entitled  to  receive  service  under  the 
contract,  is  an  NVOCC,  unless  such 
NVOCC  has  a  published  tariff  and  proof 
of  financial  responsibility  as  required  by 
sections  8  and  19  of  the  Shipping  Act 
of  1984  and  Commission  regulations 
under  this  part,  and  46  CFR  parts  515 
and  520. 

§530.7    Certification  of  shipper  status. 

(a)  Certification.  The  shipper  contract 
party  shall  sign  and  certify  on  the 
signature  page  of  the  service  contract  its 
shipper  status  (e.g.,  owner  of  the  cargo, 
shippers'  association,  NVOCC,  or 
specified  other  designation),  and  the 
status  of  every  affiliate  of  such  contract 
party  or  member  of  a  shippers' 
association  entitled  to  receive  service 
under  the  contract. 

(b)  Proof  of  tariff  and  financial 
responsibility.  If  the  certification 
completed  by  the  contract  party  under 
paragraph  (a)  of  this  section  identifies 
the  contract  party  or  an  affiliate  or 
member  of  a  shippers'  association  as  an 
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-NVCXX,  the  ocean  common  carrier, 
conference  or  agreement  shall  obtain 
proof  that  such  NVOCC  has  a  published 
tariff  and  proof  of  financial 
responsibility  as  required  under 
sections  8  and  19  of  the  1984  Act  before 
signing  the  service  contract.  An  ocean 
common  carrier,  conference  or 
agreement  can  obtain  such  proof  by  the 
same  methods  prescribed  in  §  515.27  of 
this  chapter. 

(c)  Joining  shippers'  association 
during  term  of  contract.  If  an  NVOCC 
joins  a  shippers'  association  during  the 
term  of  a  service  contract  and  is  thereby 
entitled  to  receive  service  imder  the 
contract,  the  NVOCC  shall  provide  to 
the  ocean  common  carrier,  agreement  or 
conference  the  proof  of  compUance 
required  by  paragraph  (b)  of  this  section 
prior  to  making  any  shipments  imder 
the  contract. 

(d)  Reliance  on  NVOCC  proof ; 
independent  knowledge.  An  ocean 
common  carrier,  agreement  or 
conference  executing  a  service  contract 
shall  be  deemed  to  have  compUed  with 
section  10Cb)(12)  of  the  Act  upon 
meeting  the  requirements  of  paragraphs 
(a)  and  (b)  of  tMs  section,  unless  the 
carrier  party  had  reason  to  know  such 
certification  or  documentation  of 
NVOCC  tariff  and  bonding  was  false. 

{  53a8    Duty  to  labor  organizatkMis. 

(a)  In  response  to  a  written  request 
transmitted  from  a  labor  organization 
with  which  it  is  a  party  or  is  subject  to 
the  provisions  of  a  collective  bargaining 
agreement  with  a  labor  organization,  an 
ocean  common  carrier  shall  state, 
within  a  reasonable  period  of  time, 
whether  it  is  responsible  for  the 
following  work  at  dock  areas  and  within 
port  areas  in  the  United  States  with 
respect  to  cargo  transported  under  a 
service  contract: 

(1 )  The  movement  of  the  shipper's 
cargo  on  a  dock  area  or  within  the  port 
area  or  to  or  from  railroad  cars  on  a  dock 
area  or  within  a  port  area; 

(2)  The  assignment  of  intraport 
carriage  of  the  shipper's  cargo  between 
areas  on  a  dock  or  within  the  port  area; 

(3)  The  assignment  of  the  carriage  of 
the  shipper's  cargo  between  a  container 
yard  on  a  dock  area  or  within  the  port 
area  and  a  rail  yard  adjacent  to  such 
container  yard;  or 

(4)  The  assignment  of  container 
freight  station  work  and  maintenance 
and  repair  work  performed  at  a  dock 
area  or  within  the  port  area. 

(b)  Terms.  (1)  For  the  purposes  of  this 
section,  the  terms  dock  area  and  within 
the  port  area  shall  have  the  same 
meaning  and  scope  as  defined  in  the 
applicable  collective  bargaining 
agreement. 


(2)  For  the  purposes  of  this  section,  a 
reasonable  period  of  time  means: 

(i)  If  the  cargo  in  question  is  due  to 
arrive  in  less  than  five  (5)  days  from  the 
date  of  receipt  of  the  request  as  defined 
in  paragraph  (a)  of  this  section,  two  (2) 
days  from  the  date  of  receipt  of  the 
request;  but 

(ii)  If  cargo  in  question  is  due  to  arrive 
in  more  than  five  (5)  days  from  the  date 
of  receipt  of  the  request  as  defined  in 
paragraph  (a)  of  this  section,  four  (4) 
days  from  the  date  of  receipt  of  the 
request. 

(3)  For  the  purposes  of  this  section, 
movement  includes,  but  is  not 
necessarily  limited  to,  the  normal  and 
usual  aspects  of  the  loading  and 
discharging  cargo  in  containers; 
placement,  positioning  and  re- 
positioning of  cargo  or  of  containers;  the 
insertion  and  removal  of  cargo  into  and 
from  containers;  and  the  storage  and 
warehousing  of  cargo. 

(4)  For  the  purposes  of  this  section, 
assignment  includes,  but  is  not  limited 
to,  the  carrier's  direct  or  indirect  control 
over  the  parties  which,  the  maimer  by 
which,  or  the  means  by  which  the 
shipper's  cargo  is  moved,  regardless  of 
whether  such  movement  is  completed 
within  or  outside  of  containers. 

(5)  For  the  purposes  of  this  section, 
transmit  includes  first-class  mail,  by 
facsimile,  by  telegram,  hand-delivery,  or 
electronic  mail  ("e-mail"). 

(c)  Applicability.  This  section  requires 
the  disclosure  of  information  by  an 
ocean  common  carrier  only  if  there 
exists  an  applicable  and  otherwise 
lawful  collective  bargaining  agreement 
which  pertains  to  that  carrier. 

(d)  Disclosure  not  deemed  admission 
or  agreement  No  disclosure  made  by  an 
ocean  common  carrier  shall  be  deemed 
to  be  an  admission  or  agreement  that 
any  work  is  covered  by  a  collective 
bargaining  agreement. 

(e)  Dispute  resolution.  Any  dispute 
regarding  whether  any  work  is  covered 
by  a  collective  bargaining  agreement 
and  the  responsibility  of  the  ocean 
common  carrier  imder  such  agreement 
shall  be  resolved  solely  in  accordance 
with  the  dispute  resolution  procedures 
contained  in  the  collective  bargaining 
agreement  and  the  National  Labor 
Relations  Act,  and  without  reference  to 
this  section. 

(f)  Jurisdiction  and  lawfulness. 
Nothing  in  this  section  has  any  effect  on 
the  lawfulness  or  unlawfulness  under 
the  Shipping  Act  of  1984,  the  National 
Labor  Relations  Act,  the  Taft-Hartley 
Act,  the  Federal  Trade  Commission  Act, 
the  antitrust  laws,  or  any  other  federal 
or  state  law,  or  any  revisions  or 
amendments  thereto,  of  any  collective 
bargaining  agreement  or  element 


thereof,  including  any  element  that 
constitutes  an  essential  term  of  a  service 
contract  under  section  8(c)  of  the  Act. 

Subpart  B — Filing  Requirements 

§  530.9    Servic*  contracts. 

(a)  Authorized  persons  pursuant  to 
§  530.5  of  this  part  shall  file 
electronically,  in  the  manner  set  forth  in 
appendix  A  to  this  part,  with  BTCL  a 
true  and  complete  copy  of  every  service 
contract  before  any  cargo  moves 
pursuant  to  that  service  contract,  and  as 
specified  by  this  part. 

(b)  Every  service  contract  filed  with 
the  Commission  shall  include  the 
complete  terms  of  the  contract, 
including,  but  not  limited  to,  the 
following: 

(1)  The  origin  port  ranges  in  the  case 
of  port-to-port  movements  and 
geographic  areas  in  the  case  of  through 
intermodal  movements; 

(2)  The  destination  port  ranges  in  the 
case  of  port-to-port  movements  and 
geographic  areas  in  the  case  of  through 
intermodal  movements; 

(3)  The  commodity  or  commodities 
involved; 

(4)  The  minimum  volume  or  portion; 

(5)  The  service  commitments; 

(6)  The  line-haul  rate; 

(7)  Liquidated  damages  for  non- 
performance (if  any); 

(8)  Duration; 

(9)  The  legal  names  and  business 
addresses  of  the  contract  parties;  the 
legal  names  of  affiliates  entitled  to 
access  the  contract;  the  names,  titles  and 
addresses  of  the  representatives  signing 
the  contract  for  the  parties;  and  the  date 
upon  which  the  service  contract  was 
signed.  An  agreement  service  contract 
must  identify  the  FMC  Agreement 
Number(s)  under  which  the  service 
contract  is  filed.  Carriers,  conferences 
and/or  agreements  which  enter  into 
contracts  that  include  affiUates  must  in 
each  instance  either: 

(i)  List  the  affiliates'  business 
addresses:  or 

(ii)  Certify  that  this  information  will 
be  provided  to  the  Commission  upon 
request  within  ten  (10)  business  days  of 
such  request.  However,  the 
requirements  of  this  section  do  not 
apply  to  amendments  to  contracts  that 
have  been  filed  in  accordance  with  the 
requirements  of  this  section  unless  the 
amendment  adds  new  parties  or 
affihates.  Subsequent  references  in  the 
contract  to  the  contract  parties  shall  be 
consistent  with  the  first  reference  (e.g., 
(exact  name),  "carrier,"  "shipper,"  or 
"association,"  etc.); 

(10)  A  certification  of  shipper  status 
in  acpordance  with  §  530.7; 

(11)  A  description  of  the  shipment 
records  which  will  be  maintained  to 
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support  the  contract  and  the  address, 
telephone  number,  and  title  of  the 
person  who  will  respond  to  a  request  by 
making  shipment  records  available  to 
the  Commission  for  inspection  under 
§530.17;  and 

(12)  All  other  provisions  of  the 
contract. 

(c)  Certainty  of  terms.  The  terms 
described  in  paragraph  (b)(l)-(8)  of  this 
section  may  not: 

(1)  Be  uncertain,  vague  or  ambiguous; 
or 

(2)  Make  reference  to  terms  not 
explicitly  detailed  in  the  service 
contract  filing  itself,  unless  those  terms 
are  contained  in  a  tariff  publication  in 
accordance  with  the  requirements  of  46 
CFR  part  520. 

(d)  Other  requirements.  Every  service 
contract  filed  with  BTCL  shall  also 
include,  in  the  manner  set  forth  in 
appendix  A  to  this  part: 

fl)  A  unique  service  contract  number, 
and  consecutively  numbered 
amendment  nimiber,  if  any,  of  more 
than  one  (1)  but  less  than  ten  (10) 
alphanimieric  characters  in  length  ("SC 
Number");  and 

(2)  A  number  of  more  than  one  (1)  but 
less  than  ten  (10)  alphanumeric 
characters  in  length  which  is  the  same 
number  assigned  to  the  filer's 
publication  of  statement  of  essential 
terms  ("ET  Number"). 

fsaaio  NoticM. 

(a)  Notice  to  the  Commission.  Within 
10  days  of  the  occurrence  of  any  event 
listed  belov/,  there  shall  be  filed  with 
the  Commission,  pursuant  to  the  same 
procedures  as  those  followed  for  the 
filing  of  an  amendment  pursuant  to 

§  530.11  and  appendix  A  to  this  pa^,  a 
detailed  notice  of: 

(1)  Correction  (clerical  or 
administrative  errors); 

(2)  Cancellation; 

(3)  Termination  by  mutual  agreement, 
breach  or  default  not  covered  by  the 
service  contract; 

(4)  Adjustment  of  accoimts.  by 
lerating.  liquidated  damages,  or 
otherwise  under  §  530.16; 

(5)  Final  settlement  of  any  accoimt 
adjusted  as  described  in  §  530.16;  and 

(6)  Any  change  to: 

(i)  The  name  of  a  basic  contract  party; 
or 

(ii)  The  list  of  affiliates,  including 
changes  to  legal  names  and  business 
addresses,  of  any  contract  party  entitled 
to  receive  or  authorized  to  offer  services 
under  the  contract. 

(b)  Notice  to  contract  party.  A 
proposed  final  accounting  or  rerating 
shall  be  issued  to  the  appropriate 
contract  party  within  60  days  of 
termination,  discontinuance,  breach  or 
default  of  the  service  contract,  for: 


(1)  Liability  for  liquidated  damages 
provided  for  by  the  service  contract;  or 

(2)  Termination,  breach  or  default  not 
covered  by  the  contract. 

§  530.1 1    Amendment,  correction,  and 
cancellation. 

(a)  Amendment.  Service  contracts 
may  be  amended  by  mutual  agreement 
of  the  parties  to  the  contract  and  shall 
be  filed  electronically  with  the 
Commission  in  the  manner  set  forth  in 
§  530.9  and  appendix  A  to  this  part. 

(b)  Corrections.  Either  party  to  a  filed 
service  contract  may  request  permission 
to  correct  clerical  or  administrative 
errors  in  the  terms  of  a  filed  contract. 
Requests  shall  be  filed,  in  duplicate, 
with  the  Commission's  Office  of  the 
Secretary  within  45  days  of  the 
contract's  filing  with  the  Commission, 
accompanied  by  remittance  of  a  $233 
service  fee.  and  shall  include: 

(1)  A  letter  of  transmittal  explaining 
the  purpose  of  the  submission,  and 
providing  specific  information  to 
identify  the  initial  or  amended  service 
contract  to  be  corrected; 

(2)  A  paper  copy  of  the  proposed 
correct  terms.  Corrections  shall  be 
indicated  as  follows: 

(i)  Matter  being  deleted  shall  be  struck 
throueh;and 

(ii)  Matter  to  be  added  shall 
immediately  follow  the  language  being 
deleted  and  be  imderscored; 

(3)  An  affidavit  fiiom  the  filing  party 
attesting  with  specificity  to  the  factual 
circumstances  siurounding  the  clerical 
or  administrative  error,  wnth  reference 
to  any  supporting  documentation; 

(4)  Documents  supporting  the  clerical 
or  administrative  error;  and 

(5)  A  brief  statement  fitim  the  other 
party  to  the  contract  concurring  in  the 
request  for  correction. 

(6)  If  the  request  for  correction  is 
granted,  the  carrier,  agreement  or 
conference  shall  file  the  corrected 
contract  provisions  using  a  special  case 
nimiber  as  described  in  appendix  A  to 
this  part. 

(c)  Cancellation. — (1)  Events 
anticipatedty  the  contract;  rerating.  An 
account  may  be  adjusted  for  events  and 
damages  covered  by  the  service 
contract.  This  shall  include  adjustment 
necessitated  by  either  liabiUty  for 
liquidated  damages  under  §  530.9(b)(8). 
or  the  occurrence  of  an  event  described 
in  paragraph  (c)(2)  of  this  section. 

(2)  Events  not  anticipated  by  the 
service  contract.  In  the  event  of  a 
contract  termination  which  is  not 
provided  for  in  the  contract  itself  and 
which  results  fit)m  mutual  agreement  of 
the  parties  or  because  the  shipper  party 
has  failed  to  tender  the  minimiiTn 
quantity  or  portion  required  by  the 
service  contract: 


(i)  Further  or  continued 
implementation  of  the  service  contract 
is  prohibited;  and 

(ii)  The  cargo  previously  carried 
under  the  contract  shall  be  rerated 
according  to  the  otherwise  applicable 
tariff  provisions  as  set  forth  in  §  530.16. 

S  530.12    Filing  fees  and  other  costs. 

(a)  Under  the  authority  of  the 
Independent  Offices  Appropriation  Act, 
31  U.S.C  9701,  the  Commission  assesses 
a  filing  fee  for  the  filing  of  service 
contracts,  modifications  and  corrections 
thereto.  Unless  otherwise  provided  in 
this  part,  checks,  drafts  or  money  orders 
shall  be  remitted  and  made  payable  to 
"Federal  Maritime  Commission"  800  N. 
Capitol  Street.  NW..  Washington,  DC 
20573. 

(b)  Unless  otherwise  specified, 
overdue  payments  will  be  charged 
interest  in  accordance  with  the  rate 
established  by  the  Department  of  the 
Treasury  for  each  30-day  period  or 
portion  thereof  that  the  payment  is 
overdue.  In  addition  to  any  other 
remedy  and  penalty  provided  by  law 
and  regulation,  if  payment  is  overdue 
for  90  days  the  Commission  may 
suspend  or  terminate  electronic  filing 
access. 

(c)  Fees.  (1)  Service  contracts  and 
amendments.  The  filing  fee  shall  be 
$1.63  per  filing  for  all  initial  and 
amended  service  contract  filings.  Within 
10  calendar  days  after  the  end  of  each 
month,  the  Office  of  Budget  and 
Financial  Management  shall  send  a 
billing  statement  for  each  filer. 

(2)  Filer  registration.  $91  for  initial 
registration  for  one  firm  and  one 
individual;  and  $91  for  additions  and 
changes.  No  fee  will  be  assessed  to 
continue  filer  registration  for 
organizations  registered  for  batch  filing 
with  the  Commission  prior  to  May  1. 
1999. 

(3)  Filing  Guide.  $25  for  diskette;  $49 
for  paper  format.  Requests  for  filing 
guides  should  be  made  in  writing  and 
addressed  to:  "BTCL  Manuals,"  Federal 
Maritime  Commission.  Washington.  DC 
20753.  A  check  for  the  appropriate 
amount  should  be  made  to  the  "Federal 
Maritime  Commission." 

(4)  Corrections.  $233  for  corrections  to 
service  contracts  under  §  530.11(c). 

(5)  Software  certification.  $496  per 
test  submission.         » 

Subpart  C— Publication  of  Essential 
Tenns 

S53ai3    Publication. 

(a)  Contents.  All  authorized  persons 
who  have  a  duty  to  file  service  contracts 
under  §  530.5  are  also  required  to  make 
available  to  the  public. 
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contemporaneously  with  the  filing  of 
each  service  contract  with  the 
Commission,  and  in  tariff  fonnat,  a 
concise  statement  of  the  following 
essential  terms: 

(1)  The  port  ranges: 
(i)  Origin; 

(ii)  Destination; 

(2)  The  commodity  o^  commodities 
involved; 

(3)  The  minimum  volimie  or  portion; 
and 

(4)  the  duration. 

(b)  Method.  The  statement  of  essential 
tenns  shall  be  published  as  a  separate 
part  in  the  filer's  tariff  publication, 
conforming  to  the  format  requirements 
set  forth  in  46  CFR  part  520.  Where 
there  is  more  than  one  carrier  party  to 
the  service  contract  each  of  the  carrier 
parties  to  the  service  contract  shall 
publish  the  essential  terms  in  their 
individual  tariff  publication  pursuant  to 
46  CFR  part  520;  except  however,  when 
the  carrier  parties  comprise  the  full 
membership  of  a  conference, 
publication  shall  be  made  in  the 
conference  tariff. 

(c)  References.  The  statement  of 
essential  terms  shall  contain  the  same 
niunber  as  that  for  the  confidentially 
filed  service  contract  ("ET  Number"). 

(d)  Terms.  (1)  If  any  of  the  essential 
terms  include  figures  for  commodities 
exempt  under  the  Act  or  moving  outside 
of  the  United  States  trades,  the 
statement  of  essential  terms  shall  so 
note. 

(2)  If  there  are  common  carrier  parties 
to  the  contract  other  than  the  carrier 
within  whose  tariff  publication  the 
essential  terms  appear,  they  shall  be 
identified  in  the  statement  of  essential 
terms. 

(e)  Agents.  Common  carriers, 
conferences,  or  agreements  may  use 
agents  to  meet  their  publication 
requirement  under  this  part. 

(f)  Location.  The  Commission  will 
publish  on  its  website,  www.fmc.gov,  a 
listing  of  the  locations  of  all  service 
contract  essential  terms  pubUcations  as 
defined  in  paragraph  (a)  of  this  section. 
The  Commission  will  update  this  list  on 
a  periodic  basis. 

(g)  Updating  statements  of  essential 
terms.  To  ensiue  that  the  information 
contained  in  a  published  statement  of 
essential  terms  is  current  and  accurate, 
the  statement  of  essential  terms 
pubUcation  shall  include  a  prominent 
notice  indicating  the  date  of  most  recent 
publication  or  revision.  When  the 
published  statement  of  essential  terms 
are  affected  by  filed  amendments 
pursuant  to  §  530.9  or  corrections 
pursuant  to  §  530.11(c),  the  current 
terms  shall  be  immediately  changed  and 


published  in  the  relevant  statement  of 
essential  terms. 

(h)  Commission  monitoring.  The 
Commission  shall  periodically  monitor 
the  publications  of  statements  of 
essential  terms  to  ensure  that  they 
conform  to  the  corresponding  filed 
terms.  ^ 

Subpart  D— Exceptions 

§530.14    Exceptions. 

(a)  Except  as  provided  in  paragraphs 
(b)(1)  and  (b)(2)  of  this  section,  the 
Commission  will  not  accept  for  filing 
service  contracts  which  exclusively 
concern  bulk  cargo,  forest  products, 
recycled  metal  scrap,  new  assembled 
motor  vehicles,  waste  paper  or  paper 
waste,  as  those  terms  are  defined  in 
section  3  of  the  Act  or  service  contracts 
exempted  under  section  16  of  the  Act. 
Such  service  contracts  transmitted  to 
the  Commission  for  filing  under 
appendix  A  to  this  part  shall  be  rejected 
and  the  filer  shall  be  notified  of  the       • 
rejection. 

(b)  Inclusion  in  service  contracts.  An 
excepted  commodity  or  exempted 
service  listed  in  paragraph  (a)  of  this 
section  may  be  included  in  a  service 
contract  filed  with  the  Commission,  but 
only  if: 

(1)  There  is  a  tariff  of  general 
applicability  for  the  transportation, 
which  contains  a  specific  commodity 
rate  for  the  excepted  commodity;  or 

(2)  The  contract  itself  sets  forth  a  rate 
or  charge  which  will  be  applied  if  the 
contract  is  rejected  or  otherwise 
terminated. 

(c)  Waiver  of  exemption.  Upon  filing 
under  this  section,  the  service  contract 
shall  be  subject  to  the  same 
requirements  as  those  for  contracts 
involving  non-excepted  commodities. 

Subpart  E— Rejection 

§  530.1 5    Contract  non-acceptance, 
rejection  and  notice. 

(a)  Non-acceptance.  The  Commission 
shall  not  accept  for  filing  any  service 
contracts  which  relate  exclusively  to 
excepted  commodities  as  described 
under  §  530.14(a).  The  Commission 
shall  immediately  notify  the  filer  of  the 
non-acceptance. 

(b)  Notice  of  intent  to  reject.  (1) 
Within  20  days  after  the  initial  filing  of 
an  initial  or  amended  service  contract, 
the  Commission  may  reject,  or  notify  the 
filing  party  of  the  Commission's  intent 
to  reject,  a  service  contract  that  does  not 
conform  to  the  requirements  of  the  1984 
Act  or  this  part.  The  Commission  will 
provide  an  explanation  of  the  reasons 
for  such  rejection  or  intent  to  reject. 

(2)  Except  for  rejection  on  the  ground 
that  the  service  contract  or  amendment 


thereto  was  not  filed  before  cargo  moved 
under  it,  or  other  major  deficiencies 
(such  as  not  containing  terms  required 
by  §530.9(b)(l)-(8))  the  parties  will 
have  20  days  after  the  date  appearing  on 
the  notice  of  intent  to  reject  to  resubmit 
an  appropriately  modified  contract. 

§530.16    implementation;  prohibition  and 
rerating. 

(a)  Performance  under  a  service 
contract  or  amendment  thereto  may 
begin  without  prior  Commission 
authorization  on  the  day  it  is  effective 
consistent  with  §  530.5,  except  for 
rejection  under  §  530.15; 

(b)  When  the  filing  parties  receive 
notice  that  an  initial  or  amended  service 
contract  or  statement  of  essential  terms 
has  been  rejected  under  §  530.15: 

(1)  Further  or  continued 
implementation  of  the  service  contract 
is  prohibited; 

(2)  All  services  performed  under  the 
contract  shall  be  rerated  in  accordance 
with  the  otherwise  applicable  tariff 
provisions  for  such  services  with  notice 
to  the  shipper  within  5  days  of  the  date 
of  rejection;  and 

(3)  Detailed  notice  shall  be  given  to 
the  Commission  under  §  530.10  within 
10  days  of: 

(i)  The  rerating  or  other  account 
adjustment  resulting  from  rejection 
under  this  paragraph;  or 

(ii)  Final  settlement  of  the  account 
adjusted  under  §  530.11. 

(c)  If  the  rejected  service  contract  was 
that  of  an  agreement  with  no  common 
tariffs,  the  re-rating  shall  be  in 
accordance  with  the  published  tariff 
rates  of  the  carrier  which  actually 
transported  the  cargo  which  were  in 
effect  at  the  time  the  cargo  was 
transported. 

(d)  Nothing  in  this  section  applies  to 
service  contracts  unacceptable  for  filing 
with  the  Commission  pursuant  to 

§  530.15(a). 

Sul>part  F — Recordlteeping  and  Audit 

§  530. 1 7    Recordkeeping  and  audit 

(a)  Records  retention  for  five  years. 
Every  common  carrier  or  agreement 
shall  maintain  original  signed  service 
contracts,  amendments,  and  their 
associated  records  in  an  organized, 
readily  accessible  or  retrievable  manner 
for  a  period  of  five  (5)  years  from  the 
termination  of  each  contract. 

(b)  [paragraph  (b)  is  stayed  until 
further  notice.)  Where  maintained.  (1) 
Service  contract  records  shall  be 
maintained  in  the  United  States,  except 
that  service  contract  records  may  be 
maintained  outside  the  United  States  if 
the  Chairman  or  Secretary  of  an 
agreement  or  President"  or  Chief 
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Executive  Officer  of  the  carrier  certifies 
annually  by  January  1,  on  a  form  to  be 
supplied  by  the  Commission,  that 
service  contract  records  will  be  made 
available  as  provided  in  paragraph  (c)  of 
this  section. 

(2)  Penalty.  If  service  contract  records 
are  not  made  available  to  the 
.  Commission  as  provided  in  paragraph 
(c)  of  this  section,  the  Commission  may 
cancel  any  carrier's  or  agreement's  right 
to  maintain  records  outside  the  United 
States  pursuant  to  the  certification 
procedure  of  paragraph  (b)  of  this 
section. 

(c)  Production  for  audit  within  30 
days  of  request.  Every  carrier  or 
agreement  shall,  upon  written  request  of 
the  FMC's  Director,  Bureau  of 
Enforcement,  any  Area  Representative 
or  the  Director,  Bureau  of  Economics 
and  Agreements  Analysis,  submit  copies 
of  requested  original  service  contracts  or 
their  associated  records  within  30  days 
of  the  date  of  the  request. 

(d)  Agreement  service  contracts.  In 
the  case  of  service  contracts  made  by 
agreements,  the  penalties  for  a  failiu«  to 
maintain  records  pursuant  to  this 
section  shall  be  jointly  and  severally  on 
all  of  the  agreement  members  party  to 
the  service  contract  in  question. 

Appendix  A — Instructions  for  the  Filing  of 
Serrice  Contracts 

Part  I— Filing  Guide 

Service  contract  filing  will  be  done  in 
accordance  with  the  instructions  to  service 
contract  filers  found  in  the  Service  Contract 
Filing  Guide  ("Filing  Guide").  Filers  may 
inspect  a  copy  of  the  Filing  Guide  at  the 
Commission's  Bureau  of  Tariffs,  Certification, 
and  Licensing  ("BTCL")  (or  its  successor). 
800  N.  Capitol  St.,  NW,  Suite  940, 
Washington,  DC.  The  Filing  Guide  may  be 
purchased  from  BTCL  for  a  fee  specified  in 
46  CFR  530.12. 

The  Filing  Guide  includes  the  following 
items: 

(a)  Transaction  set.  The  transaction  set 
format  includes  all  transaction  set  segments 
and  segment  definitions. 

(b)  Data  Element  Dictionary  ("DED").  The 
data  element  dictionary  contains  the 
definition  of  data  elements  (e.g.,  amendment 
number,  date  formats,  etc.). 

Part  II— Filing 

In  all  cases,  the  filing  is  processed  as  soon 
as  possible  after  submission/receipt  of  the 
filing.  The  FMC's  service  contract  filing 
system  ("system")  assigns  the  filing  date, 
which  is  the  date  an  electronically 
transmitted  ("on-line  batch")  filing  session 
file  transfer  is  initiated,  assuming  there  has 
been  a  successful  file  transfer.  After  the  filing 
is  processed,  a  filing-results  message  is 
placed  in  the  filer's  electronic  mailbox  on  the 
central  site  system. 

A.  Procedure.  Filing  is  performed  by 
transmission  of  prepared  service  contract 
material  to  the  FMC  system  over  dial-up  lines 


from  the  filer's  own  computer,  using  Filing 
Guide  service  contract  transaction  set  formats 
and  the  KERMTT  or  ZMODEM  file  transfer 
protocols.  The  conclusion  of  the  file  transfer 
sequence  is  a  positive  keyboard  entry  to 
initiate  the  transfer  and  a  response  that 
indicates  completion  of  that  submission.  The 
modem  must  be  v.  34  compatible. 

B.  General  format  requirements. 

1.  Database  format.  The  FMC  service 
contract  database  is  structured  from  service 
contract  data  elements  and  the  service 
contract  terms  formed  by  logical  grouping  of 
those  elements. 

2.  Transmission.  On-line  batch 
transmission  of  service  contracts  to  the  FMC 
computer  is  governed  by  the  transaction  sets 
contained  in  the  Filing  Guide.  Service 
contract  filings  not  complying  with  the 
regulations  in  this  part  or  the  formats  and 
valid  codes  contained  in  the  Filing  Guide  are 
subject  to  rejection. 

3.  Adding  new  transaction  data.  Requests 
for  major  changes  or  additions  to  the 
transaction  set  format  and/or  data  shall  be 
submitted  in  writing  to  BTCL.  with  sufficient 
detail  and  reasons  for  each  proposed  change. 
A  contact  person  and  telephone  number  also 
should  be  provided  in  case  of  questions. 

(a)  A  proposed  major  change  (other  than  a 
correction),  such  as  to  a  transaction  set,  will 
require  formal  configuration  management 
procedures  and  a  minimum  of  thirty  days' 

*  advance  notice  of  the  change  in  the  Federal 
Register  and  the  "Service  Contract  System 
News",  available  at  system  log-on,  and  by 
other  established  Commission 
communications  procedures. 

(b)  Minor  changes  will  be  entered  into  the 
system  and  published  as  soon  as  f>ossible. 
Such  minor  changes  include  additions  to  any 
of  the  standard  terminology  published  in 
appendix  A  to  part  520. 

C.  Hardware  and  software  requirements. 
The  basic  equipment  necessary  to  file 

service  contracts  is  a  personal  computer 
("PC"),  a  VT-100  emulation  software 
package,  and  a  modem.  The  transmitted 
filing  session  must  be  formatted  to  comply 
with  the  transaction  sets.  The  transmission 
may  be  via  the  use  of  KERMIT  or  ZMODEM 
file  transfer  protocols  after  establishing  a  link 
for  on-line  batch  filing  with  the  FMC  central 
site  computer. 

The  Commission  will  not  make  available  to 
the  public  software  packages  for  firms  to  use 
in  formulating  service  contract  filings.  The 
Commission  has  released  the  Filing  Guide 
(with  transaction  set)  into  the  public  domain 
so  that  qualified  conunercial  firms  can 
develop  filing  software  for  the  general 
market.  Firms  which  develop  filing  software, 
must,  by  appointment  through  the 
Commission's  Office  of  Information 
Resources  Management  and  payment  of  the 
fee  set  forth  in  §  530.12,  test  their  formatting 
of  service  contracts  transaction  set  format  by 
submission  of  that  data  to  the  FMC  central 
site  computer  before  they  will  be  permitted 
to  transmit  any  filings.  The  data  must  be 
submitted  via  on-line  batch  transmission 
over  dial-up  teleconununications  links  using 
the  required  file  transfer  protocols.  Testing 
will  require  submission  of  sample  service 
contract  filings  to  the  FMC  system,  with  an 
evaluation  of  the  actual  results  of  the 


attempted  filings  to  ensure  that  the 
transaction  set  formats  are  properly 
employed  and  that  the  filing  results  are 
consistent  with  the  filer's  expectations. 
Organizations  certified  prior  to  May  1, 1999 
for  the  batch  filing  of  "Essential  Terms 
Publications"  ("ETs")  in  the  Commission's 
former  "Automated  Tariff  Filing  Information 
System"  ("ATFI")  are  not  required  to  re-test 
their  software  but  may  if  they  so  choose 
using  the  same  procedure  as  for  initial 
registrants. 

D.  Registration,  Log-on  ID  and  Password. 

1.  System  identifications  ("IDs")  for  filing 
log-on  and  initial  password  are  obtained  by 
submitting  the  Service  Contract  Registration 
Form  (Exhibit  1  to  this  part),  along  with  the 
proper  fee  under  §  530.12  and  other 
necessary  documents,  including  delegation  of 
authority,  as  prescribed  by  this  part,  to  BTCL. 
A  separate  Service  Contract  Registration 
Form  is  required  for  each  individual  that  will 
file  service  contracts  with  the  FMC.  However, 
each  organization  certified  prior  to  May  1, 
1999  to  perform  batch  filing  of  ET 
publications  in  the  Commission's  former 
"ATFI"  system,  will  be  issued  a  new  log-on 
ID  and  password  for  access  to  file  service 
contracts. 

2.  Log-on  IDs  and  passwords  may  not  be 
shared  with  or  loaned  to  or  used  by  any 
individual  other  than  the  individual 
registrant.  The  Commission  reserves  the  right 
to  disable  any  log-on  ID  that  is  shared  with, 
loaned  to  or  used  by  parties  other  than  the 
registrant. 

3.  Authority  for  organizational  filing  can  be 
transferred  by  submitting  an  amended 
registration  form  requesting  the  assignment 
of  a  new  log-on  ID  and  password.  The 
original  log-on  ID  will  be  canceled  when  a 
replacement  log-on  ID  is  issued. 

E.  Connecting  to  the  Service  Contract  Filing 
System. 

If  service  contract  filer  equipment 
(hardware  and  software)  is  compatible  with 
the  configiirations  specified  in  this  section 
and  have  been  tested  in  accordance  with  Part 
n  C.  of  this  appendix,  and  the  proper  log-on 
ID  and  password  have  been  obtained  under 
this  section,  filing  services  are  available  to 
filers  registered  imder  this  section,  over 
commercial  telecommtmications  using 
standard  (v.34  compatible)  asynchronous 
modems  with  data  rates  up  to  28800  baud. 
The  dial-up  procedures  are  set  forth  in  the 
Filing  Guide. 

F.  h4ajor  menu  selections. 

Proper  connection  will  lead  the  filer  to  the 
"Logo  Menu,"  which  allows  selections  by 
any  filer  for  "Organization  Maint.," 
"Mailbox,"  "Service  Contract  System  News," 
"Change  Password,"  "Screen  Setup,"  and 
"Logout."  Additionally,  a  registered  filer  can 
access  "Begin  File  Transfer"  to  initiate  the 
on-line  batch  filing  of  a  service  contract. 
Upon  the  selection  of  "Begin  File  Transfer" 
the  filer  will  be  presented  the  option  to  select 
KERMIT  or  ZMODEM  and  to  commence  the 
file  transfer. 

G.  Conformity  checks. 

Certain  service  contract  data  submitted  to 
the  FMC  for  filing  are  screened  for 
compliance  with  conformity  checks,  and 
certain  data  not  automatically  rejected  by  the 
conformity  checks  are  flagged  for 
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Commission  examiner  review.  The 
conformity  checks  are  syntax  checks,  validity 
checks  and  associative  checks.  The  system 
will  generally  not  accept  service  contracts 
which  fail  conformity  checks.  Commercially 
developed  batch  filing  software  can  be 
designed  to  accomplish  the  same 
functionality.  However,  all  proposed  filings 
of  service  contracts  must  undergo  the  routine 
system  conformity  checks  before  they  can  be 
received  into  the  database.  Filers  will  be 
notified  of  automatic  rejections  at  this  stage 
by  electronic  mail,  with  a  follow-up  letter  if 
the  electronic  mail  has  not  been  read  within 
10  days  of  dispatch.  The  conformity  checks 
are: 

1.  Syntax  Checks.  Service  contracts  will  be 
checked  for  file  integrity,  proper  data  types, 
field  lengths,  and  logical  sequence  according 
to  the  Filing  Guide's  transaction  sets.  Data 
not  conforming  to  the  data  element  format  or 
type  in  the  Filing  Guide's  DED  and  the 
sequence  requirements  of  the  transaction  sets 
and  segment  definitions  will  result  in 
rejections  of  submitted  service  contracts  to 
include  the  possible  rejection  of  an  entire 
filing  if  form  and  format  errors  are  extensive 
enough  to  preclude  processing. 

2.  Validity  Checks.  Certain  data  elements  of 
filed  service  contracts  will  also  be  checked 
for  data  validity  by  type  against  the  DED's 
published  reference  tables,  such  as 
amendment  codes,  amendment  numbers  and 
valid  dates. 

3.  Associative  Checks.  The  system  uses 
associative  checks  to  identify  logical 
conformity  with  established  service  contract 
filing  rules.  The  following  are  some 
representative  types  of  associative  checks 
performed  by  the  system. 

(a)  Any  initial  service  contract  or 
amendment  must  have: 

(i)  A  valid  organization  number. 

(ii)  No  suspended  carrier  or  object  status. 

(iii)  Appropriate  filing  authority. 

(iv)  Filing  date  (system-assigned)  equal  to 
or  less  than  the  effective  date. 

(v)  Valid  and  appropriate  filing/ 
amendment  codes. 

(vi)  Valid  and  appropriate  filing,  effective, 
termination  and  expiration  dates. 

(vii)  When  used,  valid  special  case  number 
and  filing/amendment  code  "S,"  with  no 
other  filing/amendment  codes  entered. 

(viii)  Each  service  contract  must  have  a 
new  (unique  to  carrier/conference/ 
agreement)  service  contract  number.  The 
service  contract  number  must  be  paired  with 
a  unique  essential  terms  number  and  the  pair 
must  remain  constant  for  all  amendments 
and  must  be  consistent  between  the  filed 
service  contracts  and  the  published  statement 
of  essential  terms. 

H.  Filing/amendment  codes. 

1.  Codes.  Filing/amendment  codes  must  be 
valid  Filing  Guide  codes  and  the  effective, 
termination  (if  any)  and  expiration  dates 
must  match  the  corresponding  dates 
published  in  the  statement  of  essential  terms. 

2.  Multiple  symbols.  Filed  service  contracts 
frequently  can  be  coded  with  more  than  one 
symbol.  Accordingly,  the  field,  "Amendment 
Type,"  will  allow  up  to  three  different, 
compatible  symbols  (Amendment  codes  and 
definitions  are  presented  in  the  Filing  Guide 
and  the  Standard  Terminology  Appendix  to 
46  CFR  part  520). 


I.  Control  dates  and  history. 

1.  Filing  date.  The  filing  date  is  the  date 
any  service  contract  or  amendment  is 
processed  by  the  system.  Filers  will  have  a 
filing  date  automatically  assigned  to  all 
service  contracts  and  amendments  filed 
according  to  the  start  time  of  the  file  transfer, 
for  file  transfers  that  are  successfully 
completed,  U.S.  Eastern  Time  Zone.  Filers 
should  plan  the  transmission  of  filing  session 
files  to  allow  for  retransmission(s)  starting 
during  the  same  U.S.  Eastern  Time  Zone 
date,  in  case  the  results  of  the  initial 
transmission(s)  are  not  successful. 

2.  Effective  date.  The  effective  date  is  the 
date  upon  which  a  service  contract  or 
amendment  is  scheduled  to  go  into  effect  by 
the  filer.  Specifically,  a  service  contract  or 
amendment  becomes  effective  at  12:01  a.m. 
on  the  beginning  of  the  effective  date.  The 
effective  date  of  the  corresponding  statement 
of  essential  terms  cannot  be  prior  to  the  filing 
date  of  the  service  contract  or  amendment 
with  the  Commission. 

3.  Expiration  date.  The  expiration  date  is 
the  last  day,  after  which  the  entire  service 
contract  is  no  longer  in  effect. 

Part  III — Organization  Record  and  Register 

A.  Organization  Record.  The  organization 
record  is  the  master  record  for  all  service 
contract  information  in  the  system  for  a 
specific  firm.  Upon  CommTssion  acceptance 
of  registration,  a  "shell"  organization  record, 
specific  to  the  requestor,  is  established  and 
contains  the  organization  number, 
organization  name  and  organization  type. 
The  firm's  authorized  representative  can  then 
access  the  newly  established  organization 
record,  using  the  special  access  log-on  ID  and 
password  to  file  the  address  for  the  firm's 
home  office,  and  complete  the  affiliations,  d/ 
b/a,  and  publisher  lists  as  appropriate.  To 
maximize  security  of  the  data,  maintenance 
(editing)  of  the  organization  record  will  be 
permitted  only  to  the  individual  in  the  firm 
holding  the  special  access  log-on  ID  and 
password  for  organization  record 
maintenance. 

B.  Service  Contract  Register.  Each 
organization  must  create  a  service  contract 
register  ("register")  prior  to  the  filing  of  any 
service  contracts  or  amendments  thereto  (and 
including  "general  rules"  filings).  The 
register  is  a  directory  subordinate  to  which 
service  contracts  and  their  amendments  are 
filed.  Each  organization  may  create  more 
than  one  register  (e.g.,  according  to  location 
groups).  Each  register  must  include  a  record 
reflecting  the  filer's  name,  organization 
number  and  status  (e.g.  ocean  common 
carrier/conference)  which  identifies  the  filer. 
At  the  option  of  the  filer,  the  register  may 
also  include  the  filer's  service  contract  rules, 
i.e.  the  stated  terms  and  conditions  set  by  the 
carrier,  agreement,  or  conference  party  to  a 
service  contract  which  govern  the  application 
of  service  contract  rates,  charges  and  other 
matters. 

Part  IV — Service  Contracts 

As  required  by  §  S30.9,  each  service 
contract  filed  with  the  Commission  shall 
include  the  following: 

A.  Service  Contract  Title.  The  filer's  title  of 
the  service  contract  (generally  descriptive  of 
the  commodity  and/or  service). 


B.  SC Number  (Service  contract  number). 
The  "SC  Number"  is  defined  by  the  filer  and 
shall  be  entered  in  the  appropriate  field. 

C.  ET  Number  (statement  of  essential  terms 
number).  The  "ET  Number"  is  defined  by  the 
filer  and  shall  be  entered  in  the  appropriate 
field.  (Note:  Service  contracts  must  have  a 
new  (unique  to  carrier/conference/ 
agreement)  service  contract  number  for  the 
initial  filing.  The  service  contract  number 
must  be  paired  with  a  unique  essential  terms 
number  and  the  pair  must  remain  constant 
for  all  amendments  and  must  be  consistent 
between  the  filed  service  contracts  and  the 
published  essential  terms  documents.) 

D.  Amendment  Number.  Where  feasible, 
service  contracts  should  be  amended  by 
amending  only  the  affected  specific  terni(s) 
or  subterms.  Each  time  any  part  of  a  service 
contract  is  amended,  the  filer  shall  assign  a 
consecutive  amendment  number  (up  to  three 
digits),  beginning  with  the  number  "1."  (The 
amendment  number  field  must  be  "OS*^r 
void  for  the  initial  filing).  Each  time  any  part 
of  the  service  contract  is  amended,  the 
"Filing  Date"  will  be  the  date  of  filing  of  the 
amendment. 

E.  FMC  File  Number.  The  FMC  File 
Ntmibers  will  be  system-assigned  as  initial 
service  contract  filing;  are  received  and 
processed.  The  FMC  File  Numbers  will  be 
assigned  sequentially  and  will  start  at  a 
number  designated  by  the  FMC.  The  FMC 
File  Number  will  be  provided  to  filers  in  the 
acknowledgment  message  (via  electronic 
mail)  for  filings. 

F.  Effective  Date.  The  service  contract  must 
indicate  the  effective  date  and  the  expiration 
date  governing  the  duration  of  the  contract. 
The  duration  must  also  be  set  forth  in  Term 
No.  8  where  the  duration  of  the  contract  shall 
be  stated  as  a  sp>ecific  fixed  time  (>eriod,  with 
a  beginning  date  (effective  date)  and  an 
ending  date  (expiration  date). 

G.  Amendment  Codes.  All  amendment 
codes  listed  in  the  Filing  Guide,  except  "G" 
and  "S",  may  be  used  in  any  combination, 
with  up  to  three  amendment  codes  for 
amendments. 

H.  Special  case  symbol  and  number.  The 
"S"  amendment  coKie  must  be  used  singly, 
and  in  conjunction  with  a  validated  special 
case  number  for  corrections  to  service 
contracts. 

I.  Filing  Date.  The  filing  date  is 
automatically  set  by  the  system  whenever  a 
service  contract  or  amendiment  thereto  is 
filed. 

J.  Contract  terms  ("terms").  Terms  Nos.  1 
to  11  shall  address  the  subjects  and  bear  the 
terms"  titles  for  the  resptective  numbers 
exactly  as  provided  in  this  section.  (Note:  If 
a  subject  is  not  included,  such  as  No.  12,  the 
number  must  be  listed  with  the  appropriate 
title  and  the  designation  "NA."  All  terms 
may  be  subdivided  into  subterms  to  facilitate 
amendment). 

1.  Origin  (No.  1).  "Origin"  includes 
the  origin  port  range(s)  in  the  case  of 
port-to-port  movements,  and  the  origin 
geographic  area(s)  in  the  case  of  through 
intermodal  movements,  except  that  the 
origin  and  destination  of  cargo  moving 
under  the  contract  ne^d  not  be  stated  in 
the  form  of  "port  ranges"  or  "geographic 
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areas,"  but  shall  reflect  the  actual 
locations  agreed  to  by  the  contract 
parties.  Service  contracts  shall  only 
employ  locations  (points)  that  are  valid, 
published  locations  in  the  National 
Imagery  and  Mapping  Agency  ("NIMA") 
gazetteer  and  ports  published  or 
approved  for  pubUcation  in  the  World 
Port  Index  (Pub.  No.  150). 

2.  Destination  (No.  2).  "Destination" 
includes  the  destination  port  range(s)  in 
the  case  of  port-to-port  movements,  and 
the  destination  geographic  area(s)  in  the 
case  of  through  intermodal  movements, 
except  that  the  origin  and  destination  of 
cargo  moving  imder  the  contract  need 
not  be  stated  in  the  form  of  "port 
ranges"  or  "geographic  areas,"  but  shall 
reflect  the  actual  locations  agreed  to  by 
the  contract  parties.  Service  contracts 
shall  employ  only  locations  (points)  that 
are  valid,  pubUshed  locations  in  the 
National  Imagery  and  Mapping  Agency 
("NIMA")  gazetteer  and  ports  published 
or  approved  for  pubUcation  in  the 
World  Port  Index  (Pub.  No.  150). 

3.  Commodities  (No.  3).  Term  No.  3 
shall  include  commodities  covered  by 
the  service  contract.  For  each 
commodity  filed  in  this  term,  a  separate 
formatted  commodity  index  entry  is  . 
required.  To  the  maximum  extent 
possible,  service  contracts  should  use 
the  U.S.  Harmoaized  Tariff  Schedule 
("US  HTS")  for  commodity  coding  and 
associated  terminology. 

4.  Minimum  quantity  or  portion  (No. 
4).  Term  No.  4  shall  address  the 
minimum  quantity  or  portion  of  cargo 
and/or  amount  of  firei^t  revenue 


necessary  to  obtain  the  rate  or  rate 
schedule(s).  The  minimum  quantity  or 
cargo  committed  by  the  shipper  may  be 
expressed  as  a  fixed  percentage  of  the 
shipper's  cargo. 

5.  Service  commitments  (No.  5).  Term 
No.  5  shall  address  the  service 
commitments  of  the  carrier,  conference 
or  specific  members  of  a  conference, 
agreement  or  specific  members  of  an 
agreement,  such  as  assured  space, 
transit  time,  port  rotation  or  similar 
service  features. 

6.  Rates  or  rate  schedule(s)  (No.  6). 
Term  No.  6  shall  contain  the  contract 
rates  or  rate  schedules,  including  any 
additional  or  other  charges  (e.g.,  general 
rate  increases,  surcharges,  terminal 
handhng  charges,  etc.)  that  apply,  and 
any  and  all  conditions  and  terms  of 
service  or  operation  or  concessions 
which  in  any  way  affect  such  rates  or 
charges. 

7.  Liquidated  damages  for  non- 
performance, if  any  (No.  7).  Term  No.  7 
shall  include  liquidated  damages  for 
non-performance,  if  there  is  such 
provided  for  in  the  service  contract. 

8.  Duration  of4he  contract  (No.  8). 
The  duration  of  the  contract  shall  be 
stated  as  a  specific,  fixed  time  period, 
with  a  beginning  date  (effective  date) 
and  ending  date  (expiration  date). 

9.  Signature  date,  contract  parties, 
signatories  and  affiliates,  if  any  (No.  9).  The 
identification  of  contract  ptarties  must  be 
included  as  follows: 

(a)  the  legal  names  and  business  addresses 
of  the  contract  parties.  (Note:  if  the  service 
contract  is  entered  into  by  an  agreement  or 
conference,  this  shall  include  the 


corresponding  agreement  number  on  file 
with  the  Commission); 

(b)  the  legal  names,  titles,  and  addresses  of 
representatives  signing  the  contract  for  the 
parties  and  the  date  the  contract  was  signed; 
and 

(c)  the  legal  name(s)  and  business 
address(es)  of  affiliates  entitled  to  access  the 
contract,  if  any.  Subsequent  references  in  the 
contract  to  the  contract  parties  shall  be 
consistent  with  the  first  reference  (e.g.,  (exact 
name),  "carrier,"  "shipper,"  or  "association, 
etc.).  (Note:  This  term  must  name  every 
affiliate  of  each  contract  party  named  under 
§  530.9(d)(4)  entitled  to  receive  or  authorized 
to  offer  services  under  the  contract,  except 
that  in  the  case  of  a  contract  entered  into  by 
all  of  the  parties  of  a  conference,  agreement 
or  shippers'  association,  individual  members 
need  not  be  named  unless  the  contract 
includes  or  excludes  specific  members.) 

10.  Shipper's  Status  Certification  and 
Affiliates,  if  any.  (No.  10).  The  shipper 
signatory(ies)  must  certify  its  status  and  that 
of  any  affiliates  in  accordance  with  §  530.7  of 
this  part. 

1 1 .  Records  (No.  11).  Term  No.  1 1  must 
contain: 

(a)  A  description  of  the  shipment  records 
which  will  be  maintained  to  support  the 
contract;  and 

(b)  The  address,  title,  and  telephone 
number  of  the  person  who  will  respond  to  a 
request  by  making  the  original  signed  service 
contract  and  shipment  records  available  to 
the  Commission  for  inspection  under 
$530.17  of  this  part 

12.  Other  Provisions  of  the  Contract  (No. 
100-999).  Any  term  of  a  service  contract  not 
otherwise  sp>ecifically  provided  for  in  this 
section  shall  be  entered  after  the  above  terms 
and  in  numerical  order,  beginning  with  No. 
100. 

BIUMQ  CODE  CTSe-OI-P 
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EXHIBIT  1  --  SERVICE  CONTRACT  REGISTRATION  [FORM  FMC-e3] 


ORGANIZATION  Na. 


PLEASE  TYPE  OR  PRINT 

SERVICE  CONTRACT  REGISTRATION 


(SEE  ATTACHED  INSTRUCnONS) 


1.  This  RcgistratioR  is: 

2.  Rcgistraat 


[  ]Wtial 


[  1 


(Spcdiy  cImb|c)_ 


3.  Address  of 
Hone  Office 


Fril  L«cal  Nmc  or  Bra  (or  iadMdMl.  tfoot  •  lira) 


(Dotafl 


lAi) 


(Noabcraad  Street) 


QHMiikcraM  Street) 


(Oty/Stele/Co— iry) 


(Fc4erdTINNoab«-) 


4— X. 


4— i- 


Fai 


E-Ma«(( 


4.  BilliBg 
Address  If 
DifKtreat 


(NMiker  ud  Street) 


^NMifeer  AM  Street) 


(OtjfAlMaCoMtry) 


4— X. 


4-4- 


Fat 


E-Mafl  (opttOMl) 


S.  OrgaaiatiM  Naaber  (ifhMira)_ 


«.RecistraBtType  [  ]VOCC         (  ]T«rifrPabUshcr/Afcat/Otkcr 

(Ckeckoiw)  [   ]A(reenent   [   ]  CtMrcrcace/Joiat  Service 


7.  PeraissitNM  Reqacstcd  ami  Pctmni  grsatcd  these  pemissioM  (Checli  pemissitHU  that  apply) 
PriiUsslNaac 
I      I  Maiatenaacc  of  orgaaizatioB  record  Q^  Pile  Serricc  Coatracts 


Registered  fbr  Batch  PWBf  Prior  to  May  1, 1999?  (Y/N) If  Yes,  show  date. 


If  the  pcrsoa  to  pcrfora  the  flliag  already  has  aa  eiistiag  Log-oa.  UM  oaly  the  Log-oa  for  that  perMa. 


V 

sSMrtoTA. 

iSS 

pc40lltW 

FMC  USE  ONLY 
ID 

Prtot  or  1>rc  MM  or  Aalfeortairf  OflkW 

LOCOB 

PateAsc 

_/_ 

laitial  Password 
/          AscBv 

IMS 

BOJJNQ  CODE  STSO-OI-C 
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Exhibit  1 — Instructions  for  Service  Contract 
Registration  (Form  FMC-83] 

Instructions 

Line  1.  Registration.  Indicate  whether  this 
is  the  initial  (first  time)  registration  or  an 
amendment  to  an  existing  Service  Contract 
Registration. 

Line  2.  Registrant.  This  must  be  the  full 
legal  name  of  the  fnm  or  individual 
registering  for  the  FMC's  Service  Contract 
Filing  System  and  any  trade  names.  The 
registrant  name  should  match  the  corporate 
charter  or  business  license,  conference 
membership,  etc.  It  should  be  noted  that  the 
registrant  name  cannot  be  changed  by  the 
registrant  after  the  registration  without 
submission  of  an  amended  registration  fee. 

Line  3.  Address  of  Home  Office.  The 
complete  street  address  should  be  shown  in 
addition  to  the  post  office  box.  Also,  provide 
the  registrant's  Federal  Taxpayer 
Identification  Number  ("TIN"  Number). 


Line  4.  Rilling  Address  if  Different.  This 
should  be  completed  if  the  billing  address 
differs  from  the  home  office  address.  Show 
the  firm  name  (if  different  from  the 
registrant),  street  address  and  post  office  box 
(if  applicable). 

Line  5.  Organization  Number.  Complete  if 
known.  (Regulated  Persons  Index  or  "RPI" 
number.) 

Line  6.  Registrant  Type.  Indicate  the  type 
of  organization.  A  registrant  cannot  be  more 
than  one  type.  This  data  cannot  be  changed 
by  the  registrant  after  registration  without 
submission  of  an  amended  registration  form. 

Line  7.  Permissions  Requested  and  Person 
Granted  These  Permissions. 

Maintenance  of  Organization  Record — The 
person  listed  in  line  8  is  authorized  to  access 
the  organization  maintenance  functions  (i.e., 
modify  organization  information,  assign 
publishers,  affiliations,  and  d/b/as). 

Service  Contract  Filing — The  person  listed 
in  line  8  is  authorized  only  to  submit  filings. 


Line  8.  Certified  for  Ratch  Filing.  Indicate 
whether  the  registrant  was  registered  with 
software  certified  to  perform  batch  filings 
prior  to  May  1, 1999.  Otherwise,  the 
registrant  must  first  be  certified  for  batch 
filing  as  outlined  in  46  CFR  part  530.  After 
certification,  the  registrant  can  submit  an 
amended  registration  form  to  request 
permission  for  a  person  in  their  organization 
to  f)erfonn  the  batch  filing.  If  the  person 
already  has  an  existing  log-on,  the  log-on  (not 
the  password)  should  be  listed  on  the 
requesting  form.  Also,  the  certification  date 
received  from  the  FMC  should  be  listed  on 
the  requesting  form. 

By  the  Commission. 
Joseph  C.  Polking, 
Secretary. 

|FR  Doc.  98-33894  Filed  12-22-98;  8:45  am) 
BILLING  CODE  6730-01-P 
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Tti^  section  of  the  FEDERAL  REGISTER 
coftains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
piA^ic.  Notices  of  hearings  and  investigations, 
cortimittee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petkions  and  applications  and  agency 
statements  of  organization  and  functions  are 
eitamples  of  documents  appearing  in  this 
seotion. 


hHrRY  S.  TRUMAN  SCHOLARSHIP 
FOUNDATION 

Sunshine  Act  Meeting;  Tnistees 
Meeting 

United  States  Capitol  Building,  Room 
HC-6,  January  28, 1999,  4:00-5:30  p.m.: 

1,  2a\\  to  Order  by  Chairman  Staats. 

2,  \pproval  of  the  Minutes  of  the  1997 
.  Vnnual  Meeting. 

3;  Report  by  Chairman  Staats. 

4,  Keport  by  President  Stevens. 

5 1  Report  by  the  Executive  Secretary. 

6;  Status  of  the  Foundation's  assets. 

7',  Status  of  appointments  and  vacancies 

'  on  the  Board  of  Trustees. 
8|  New  Business. 
Adjournment. 

Dated:  December  17, 1998. 
LikiisH.  Blair, 
Expcu  tive  Secretary. 

(F^  Doc.  98-34182  Filed  12-21-98;  3:57  pm) 
BlliuNG  CODE  6620-AO-M 


DEPARTMENT  OF  AGRICULTURE 
bral  Housing  Service 
fusing  Preservation  Grants 

^ENCY:  Rural  Housing  Service  (RHS), 
UfeDA. 
iy|TiON;  Notice. 

summary:  The  Rural  Housing  Service 
{^S)  announces  that  it  is  soliciting 
ddmpetitive  applications  under  its 
Housing  Preservation  Grant  (HPG) 
ijfogram.  The  HPG  program  is  a  grant 
i^ogram  which  provides  qualified 
iblic  agencies,  private  nonprofit 
;anizations  and  other  eligible  entities 
nt  funds  to  assist  very  low-  and  low- 
iricome  homeowners  repair  and 
rehabilitate  their  homes  in  rural  areas, 
dud  to  assist  rental  property  o«mers  and 
cooperative  housing  complexes  to  repair 
ai^d  rehabilitate  their  units  if  they  agree 
tfl  make  such  units  available  to  low-  and 
>i iry  low-income  persons.  This  action  is 


taken  to  comply  with  Agency 
regulations  found  in  7  CFR  part  1944, 
subpart  N,  which  requires  the  Agency  to 
announce  the  opening  and  closing  dates 
for  receipt  of  preapplications  for  HPG 
funds  from  eligible  applicants.  Th6 
intended  effect  of  this  Notice  is  to 
provide  eligible  organizations  notice  of 
these  dates. 

DATES:  RHS  hereby  announces  that  it 
will  begin  receiving  preapplications  on 
December  23, 1998.  The  closing  date  for 
acceptance  by  RHS  of  preapplications  is 
March  23, 1999.  This  period  will  be  the 
only  time  during  the  current  fiscal  year 
that  RHS  accepts  preapplications. 
Preapplications  must  be  received  by  or 
postmarked  on  or  before  the  closing 
date. 

ADDRESSES:  Submit  preapplications  to 
Rural  Development  servicing  offices  for 
the  HPG  program;  applicants  must 
contact  their  Rural  Development  State 
Office  for  this  information.  A  listing  of 
Rural  Development  State  Offices,  their 
addresses,  and  telephone  numbers 
follows. 

Rural  Development  State  Offices 

Note:  Telephone  numbers  listed  are  not 
toll-free. 

Alabama  State  Office 

Sterling  Center  Office  Building 
4121  Carmichael  Road,  Suite  601 
Montgomery.  AL  36106-3683 
(334)  279-3455 

Alaska  State  Office 

800  West  Evergreen,  Suite  201 
Palmer,  AK  99645 
(907)  745-2176 

Arizona  State  Office 

Phoenix  Corporate  Center 
3003  N.  Central  Ave.,  Suite  900 
Phoenix,  AZ  8S01 2-2906 
(602)  280-8755 

Aritansos  State  Office 
700  W.  Capitol  Ave.,  Rm.  3416 
Little  Rock,  AR  72201-3225 
(501)  301-3250 

California  State  Office 

194  West  Main  Street,  Suite  F 
Woodland,  CA  95695-2915 
(530)  668-2091 

Colorado  State  Office 

655  Parfet  Street,  Room  ElOO 
Lakewood,  CO  80215 
(303)  236-2801  (ext.  101) 

Connecticut 

Served  by  Massachusetts  State  Office 


Delaware/Maryland  State  Office 

5201  South  Dupont  Highway 
PO  Box  400 

Camden,  DE  19934-9998 
(302)  697-4314 

Florida  State  Office 

4440  N.W.  25th  Place 
PO  Box  147010 
Gainesville,  FL  32614-7010 
(352)  338-3435 

Georgia  State  Office 

Stephens  Federal  Building 
335  E.  Hancock  Avenue 
Athens,  GA  30601-2768 
(706)  546-2164 

Guann 

Served  by  Hawaii  State  OHice 

Hawaii  State  Office 

Room  311,  Federal  Building 
154  Waianuenue  Avenue 
Hilo.  HI  96720 
(808)  933-3000 

Idaho  State  Office 

9173  West  Barnes  Drive.  Suite  Al 
Boise,  ID  83709 
(208)  378-5627 

Illinois  State  Office 

lUini  Plaza,  Suite  103 
1817  South  Neil  Street 
Champaign,  IL  61820 
(217)  398-5412  (ext.  256) 

Indiana  State  Office 

5975  Lakeside  Boulevard 
Indianapolis,  IN  46278 
(317)  290-3117 

Iowa  State  Office 

873  Federal  Building 
210  Walnut  Street 
Des  Moines,  lA  50309 
(515)  284-4493 

Kansas  State  Office 
1200  SW  Executive  Drive 
PO  Box  4653 
Topeka,  KS  66604 
(785)  271-2720 

Kentucky  State  Office 

771  Corporate  Drive,  Suite  200 
Lexington,  KY  40503 
(606)  224-7416 

Louisiana  State  Office 

3727  Government  Street 
Alexandria,  LA  71302 
.(318)  473-7962 

Maine  State  Office 

444  Stillwater  Ave.,  Suite  2 
PO  Box  405 

Bangor,  ME  04402-0405 
(207)  990-9115 
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Maryland 

Served  by  Delaware  State  Office 

Massachusetts  State  Office 

451  West  Street 
Amherst.  MA  01002 
(413)  253-4333 

Michigan  State  Office 

3001  Coolidge  Road,  Suite  200 
East  Lansing.  MI  48823 
(517)  337-6635  (ext.  1609) 

Minnesota  State  Office 

410  AgriBank  Building 
375  Jackson  Street 
St  Paul.  MN  55101-1853 
(651) 602-7823 

Mississippi  State  Office 

Federal  Building,  Suite  831 
100  W.  Capitol  Street 
Jackson,  MS  39269 
(601)  965-4325 

Missouri  State  Office 

601  Business  Loop  70  West 
Parkade  Center,  Suite  235 
Columbia.  MO  65203 
(573) 876-0990 

Montana  State  Office 

Unit  1,  Suite  B 
900  Technology  Blvd. 
Bozeman,  MT  59715 
(406)  585-2515 

fMfmska  State  Office 

Federal  Building,  room  152 
100  Centennial  Mall  N 
Lincoln,  NE  68508 
{402)  437-5567 

Nevada  State  Office 

1 390  South  Curry  Street 
Carson  City.  NV  89703-9910 
(702)  887-1222,  Ext.  13 

New  Hampshire 

Served  by  Vermont  State  Office 

New  Jersey  State  Office 

Tamsfield  Plaza,  Suite  22 
790  Woodland  Road 
Mt.  Holly,  NJ  08060 
(609)  265-3630 

New  Mexico  State  Office 

6200  Jefferson  St.,  NE,  Room  255 
Albuquerque,  NM  87109 
(505)  761-4944 

New  York  State  Office 

The  Galleries  of  Syracuse 
441  S.  Salina  Street,  Suite  357 
Syracuse,  NY  13202 
(315)  477-6419 

North  Carolina  State  Office 

4405  Bland  Road.  Suite  260 
Raleigh,  NC  27609 
(919) 873-2061 

North  Dakota  State  Office 

Federal  Building.  Room  208 
220  East  Rosser 
PO  Box  1737 


Bismark,  ND  58502 
(701)  250-4771 

Ohio  State  Office 

Federal  Building,  Room  507 
200  North  High  Street 
Columbus,  OH  43215-2477 

(614)  469-5165 

Oklahoma  State  Office 

100  USDA.  Suite  108 
Stillwater.  OK  74074-2654 
(405)  742-1070 

Oregon  State  Office 

101  SW  Main.  Suite  1410 
Portland,  OR  97204-2333 
(503)  414-3350 

Pennsylvania  State  Office 

One  Credit  Union  Place,  Suite  330 
Harrisburg,  PA  17110-2996 
(717)  237-2187 

Puerto  Rico  State  Office 

New  San  Juan  Office  Bldg.,  Room  501 
159  Carlos  E.  Chardon  Street 
Hato  Rey.  PR  00918-5481 
(787)  766-5095 

Rhode  Island 

Served  by  Massachusetts  State  Office 

South  Carolina  State  Office 

Strom  Thurmond  Federal  Building 
1835  Assembly  Street,  Room  1007 
Columbia.  SC  29201 

(803)  765-5690 

South  Dakota  State  Office 

Federal  Building.  Room  210 
200  Fourth  Street.  SW 
Huron.  SD  57350 
(605)  352-1132 

Tennessee  State  Office 

Suite  300 

3322  West  End  Avenue 

Nashville.  TN  37203-1084 

(615)  783-1375 

Texas  State  Office 

Federal  Building,  Suite  102 
101  South  Main 
Temple,  TX  76501 
(254)  742-9760 

Utah  State  Office 

Wallace  F.  Bennett  Federal  Building 
125  S.  State  Street,  Room  4311 
P.O.  Box  11350 
Salt  Lake  City.  UT  84147-0350 

(801)  524-4323 

Vermont  State  Office 

City  Center.  3rd  Floor 
89  Main  Street 
Montpelier,  VT  05602 

(802)  223-«045 

Virgin  Islands 

Served  by  Vermont  State  Office 

Virginia  State  Office 

Culpeper  Building,  Suite  238 
1606  Santa  Rosa  Road 
Richmond,  VA  23229 

(804)  287-1582 


Washington  State  Office 

1835  Black  Lake  Blvd.  SW. 
Suite  B 

Olympia,  WA  98512-5715 
(360)  704-7707 

Western  Pacific  Territories 

Served  by  Hawaii  State  Office 

ivies/  Virginia  State  Office 

Federal  Building 

75  High  Street.  Room  320 

Moigantown,  WV  26505-7500 

(304)291-4793 

Wisconsin  State  Office 

4949  Kirschiling  Court 
Stevens  Point,  WI 54481 
(715)  345-7620 

Wyoming  State  Office 

100  East  B 

Federal  Building,  Room  1005 

PO  Box  820 

Casper.  WY  82602 

(307)  261-6315 

FOR  FURTHER  MFORMATKM  COHTACT: 
Tracee  Lilly,  Loan  Specialist,  Multi- 
Family  Housing  Processing  Division, 
RHS,  USDA,  Stop  0781,  Room  1263, 
1400  Independence  Avenue,  SW.,    . 
Washington,  DC  20250,  telephone  (202) 
720-9729.  (This  is  not  a  toll  free 
number.) 

SUPPLEMENTARY  INFORMATION:  7  CFR  part 
1944,  subpart  N  provides  details  on 
what  information  must  be  contained  in 
the  preapplication  packages.  Entities 
wishing  to  apply  for  assistance  should 
contact  the  Rural  Development  State 
OfBce  to  receive  further  information  and 
copies  of  the  preapplication  package. 
Eligible  entities  for  these  competitively 
awarded  grants  include  State  and  local 
governments,  nonprofit  corporations. 
Federally  recognized  hidian  Tribes,  and 
consortia  of  eligible  entities. 

This  program  is  Usted  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.433,  Rural  Housing  Preservation 
Grants.  This  program  is  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials  (7  CFR  part  3015,  subpart  V). 
Applicants  are  referred  to  7  CFR 
§§  1944.674  and  1944.676  (d)  and  (e)  for 
specific  guidance  on  these  requirements 
relative  to  the  HPG  program. 

The  funding  instrument  for  the  HPG 
program  will  be  a  grant  agreement.  The 
term  of  the  grant  can  vary  from  1  to  2 
years,  depending  on  available  funds  and 
demand.  No  maximum  or  minimum 
grant  levels  have  been  established; 
although,  based  on  fiscal  year  (FY)  1999 
funding  availability,  the  Agency 
anticipates  that  the  average  grant  will  be 
$59,000  for  a  1-year  proposal.  For  FY 
99,  $7,000,000  is  available  and  has  been 
distributed  under  a  formula  allocation 
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'  ^  States  pursuant  to  7  CFR  part  1940, 
:  ;ubpart  L,  "Methodology  and  Formulas 
'<  ir  Allocation  of  Loan  and  Grant 
Togram  Funds."  Decisions  on  funding 
11  be  based  on  the  preapplications. 

Dated:  December  4, 1998. 
E.  Shadbum, 

Eiistrator,  Rural  Housing  Service. 
c.  98-33930  Filed  12-22-98;  8:45  am) 
COOEM10-XV-M 


/Till 

Ds 

inl 


CPARTMENT  OF  AGRICULTURE 

lural  Housing  Service 

Notice  of  Avaiiabiiity  of  Funds;  Multi- 
Ramily  Housing,  Single  Family 
Rousing 

tENCY:  Rural  Housing  Service.  USDA. 
I:  Notice. 

RY:  The  Rural  Housing  Service 
(IftiiS)  announces  the  availability  of 
ousing  funds  for  fiscal  year  1999  (FY 
999).  This  action  is  taken  to  comply 
th  42  U.S.C.  1490p  which  requires 
at  RHS  publish  in  the  Federal 
Djlegister  notice  of  the  availability  of  any 
Uousing  assistance. 
Effective  date:  December  23, 1998. 
J>Oti  FURTHER  INFORMATION  CONTACT: 
ki:ynthia  L.  Reese-Foxworth,  Senior  Loan 
Officer,  Multi-Family  Housing 
Processing  Division,  Room  1247  (STOP 
0781),  or  Gloria  Denson,  Senior  Loan 
Officer,  Single  Family  Housing 
Processing  Division.  Room  2211.  (STOP 
0783),  U.S.  Department  of  Agriculture, 
1400  Independence  Ave.,  SW. 
Washington.  D.C..  20250.  telephones 
E02)  720-1604,  and  (202)  720-1474, 
1  espectively.  (lliese  are  not  toll  free 
1  Lumbers), 
j  UPPLEMENTARY  INFORMATION: 

'rograms  Affected 

The  following  programs  are  subject  to 
I  he  provisions  of  Executive  Order  12372 
I  hat  requires  inteigovemmental 
I  »nsultation  with  State  and  local 
officials.  These  programs  or  activities 
{ ire  listed  in  the  Catalog  of  Federal 
)omestic  Assistance  under  Nos. 

.0.405    Farm  Labor  Housing  (LH)  Loaos  and 

Giants 
.0.410    Very  Low  to  Moderate  Income 

Housing  Loans 
10.411    Rural  Housing  Site  Loans  and  Self- 

Help  Housing  Land  Development  Loans 
0.415    Rural  Rental  Housing  Loans 
.0.41 7    Very  Low  Income  Housing  Repair 

Loans  and  Grants 
10.420    Rural  Self-Help  Housing  Technical 

Assistance 
10.427    Rural  Rental  Assistance  Payments 
10.433    Rural  Housing  Preservation  Grants 
10.442    Housing  Application  Packaging 

Grants 


Discussion  of  Notice 

7  CFR  chapter  XVin,  part  1940, 
subpart  L  contains  the  "Methodology 
and  Formulas  for  Allocation  of  Loan 
and  Grant  Program  Funds."  The 
following  guidance  has  been  provided 
to  our  State  offices  on  FY  1999 
appropriations  and  access  to  funds, 
sieparate  guidance  has  been  provided  to 
our  State  offices  for  assistance  available 
in  our  Multi-and  Single-Family  Housing 
Programs  as  follows: 

Multi-Family  Housing  (MFH) 

/.  General 

A.  This  provides  guidance  on  MFH 
funding  for  the  Riu^l  Rental  Housing 
Program  (RRH)  for  FY  1999.  Allocation 
computations  have  been  performed  in 
accordance  with  7  CFR  1940.575  and 
1940.578.  For  FY  1999,  State  Directors, 
under  the  Rural  Housing  Assistance 
Grants  (RHAG).  will  have  the  flexibility 
to  transfer  their  initial  allocations  of 
budget  authority  between  the  Single 
Family  Housing  (SFH)  section  504  Rural 
Housing  Grants  and  section  533 
Housing  Preservation  Grant  (HPG) 
programs. 

B.  MFH  loan  levels  for  FY  1999  are  as 
follows: 

MFH  Loan  Programs  Credit 

Sales $3,500,000 

Section  514    Farm  Labor 

Housing  (LH)  Loans  20,000,000 

Section  515    Rural  Rental 

Housing  (RRH)  79.321,240 

Section  515    Rural  Rental 
Housing  (RRH) 
Rehabilitation  or  Repair 
Loans  k  Equity  Loans  35.000,000 

Section  521    New  Con- 
struction 
Rental  Assistance  (RA)  35,705.890 

Section  516    LH  Grants 

(RHAG)  13.500.000 

Sections  525    Technical 
and  Supervisory  Assist- 
ance Grants 
(ISA)  and  509  Housing 
Application  Packag- 
ing Ckants 
(HAFG)  (Shared  be- 
tween Single  and 
Multi-Family  Hous- 
ing)    1.35S.0S4 

Section  533    Housing  Pres- 
ervation Grants  (HPG) 

(RHAG)  7,000,000 

Section  538    Guaranteed 
Rural  Rental  Housing  Pro- 
gram*    74,800.000 

'The  program  has  been  authorized  for  FY 
1999.  Guaranteed  loan  funds  will  be  made 
available  under  a  Notice  of  Funding  Avail- 
ability (NOFA)  that  will  be  published  with  a 
final  rule  later  this  Hscal  year.  Additional 
guidance  will  be  provided  at  that  time. 


II.  Funds  not  Allocated  to  States 

A.  Credit  Sales  Authority.  For  FY 
1999.  $3,500,000  will  be  set  aside  for 
credit  sales  to  program  and  nonprogram 
buyers.  Credit  sale  funding  will  not  be 
allocated  by  State. 

B.  Section  514  Farm  LH  Loans.  1. 
These  loans  are  funded  in  accordance 
with  7  CFR  1940.579(a). 

FY  1999  Appropriation  $20,000,000 

Available  for  Off-Farm 

Loans 15.500,000 

Available  for  On-Farm 

Loans 1.500,000 

National  OfBce  Reserve 3.000,000 

2.  Off-farm  loan  fundings  will  be 
made  available  imder  a  NOFA  that  will 
be  published  with  a  final  rule  later  this 
fiscal  year.  Additional  guidance  will  be 
provided  at  that  time.  (A  proposed  rule 
was  published  at  63  FR  57932  on 
October  29, 1998.) 

C.  Section  516  Farm  LH  Gmnts.  1. 
(kants  are  funded  in  accordance  with  7 
CFR  1940.579(b).  Unobligated  prior  year 
balances  and  cancellations  will  be 
added  to  the  amount  sho%vn. 

FY  1999  Appropriation  S13.500.000 

Available  for  LH  GranU  9.150.000 

Available  for  Technical  As- 
sistance Contracts  1.350,000 

National  Office  Reserve 3.000.000 

2.  Labor  Housing  grant  funds  for  off- 
farm  will  be  made  available  imder  a 
NOFA  that  will  be  published  with  a 
final  rule  later  this  fiscal  year. 
Additional  guidance  will  be  provided  at 
that  time.  (A  Proposed  Rule  was 
published  on  October  29. 1998.) 

D.  Rental  Assistance  for  LH.  Labor 
Housing  RA  will  be  held  in  the  National 
office  for  use  with  LH  loan  and  pant 
applications.  RA  is  only  available  with 
an  LH  loan  of  at  least  5  percent  of  the 
total  development  cost.  Projects  without 
a  LH  loan  cannot  receive  RA. 

m.  Section  515  RRH  Loan  Funds 

A.  Section  515  RRH  Loan  Funds  (for 
New  Construction  Loans):  New 
construction  loan  funds  will  be  made 
available  via  a  National  NOFA  using  the 
following  parameters: 

1.  No  one  State  may  receive  more  than 
$2.5  million  under  the  NOFA.  Reserve 
funds  are  not  considered  NOFA  funds 
and  therefore,  will  not  be  counted 
toward  the  $2.5  million  State  cap. 

2.  No  single  loan  request  may  exceed 
$1  million.  The  Administrator  may 
waive  this  limit  in  cases  where  a  State's 
average  total  development  costs  exceed 
the  National  average  by  50  percent  or 
more.  States  may  set  a  lower  loan 
amoimt 

3.  The  amoimt  of  RA  available  will  be 
impacted  by  the  amount  of  leveraging  in 
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applications  selected.  If  no  (or 
insufficient)  rental  assistance  is 
available,  the  next  ranked  request  that 
does  not  need  rental  assistance  (or  falls 
within  the  available  amount)  will  be 
selected. 

4.  States  will  continue  to  score  and 
rank  requests  by  point  score  in 
accordance  with  §  1944.231  of  RD 
Instruction  1944-E.  This  fiscal  year's 
NOFA  will  include  a  National  office 
selection  criteria.  In  States  with  an  on- 
going formal  working  relationship, 
agreement,  or  memorandum  of 
understanding  (MOU)  with  the  State  to 
provide  State  funds.  State  RA,  HOME 
funds.  Community  Development  Block 
Grant  (CDBG)  funds,  or  Low  Income 
Housing  Tax  Credits  (UHTC)  for  RHS 
proposals,  points  will  be  provided  to 
loan  requests  that  include  such  funds  or 
RA.  No  State  selection  criteria  will  be 
used  this  fiscal  year. 

5.  States  will  submit  a  list,  in  rank 
order,  showing  the  name  of  the 
applicant;  location  of  the  project  (City  & 
State);  if  it  is  located  in  an 
Empowerment  Zone  (EZ)  or  Enterprise 
Community  (EC),  Tribal  Land,  or 
Colonia;  amount  of  leveraging;  RHS  loan 
amount;  point  score:  nimiber  of  new 
construction  RA  imits  needed;  total 
project  units;  number  of  tax  credit  units, 
and  other  information  requested  in  this 
NOFA,  to  the  National  office.  Requests 
that  are  eligible  for  the  Nonprofit  Set- 
Aside  must  be  so  indicated.  Include 
requests  for  the  Underserved  Counties 
and  Colonias  Set-Aside  and  indicate  if 
they  are  also  eligible  for  regular  section 
515  funds,  i.e..  are  located  in  a 
designated  place. 

6.  The  National  office  will  rank  the 
States*  requests  by  point  score. 
Nationwide,  using  the  same  tie  breaker 


criteria  established  in  §  1944.231  of  RD 
Instruction  1944-E. 

7.  Funds  will  be  distributed  to  the 
States  for  loan  requests  in  rank  order,  up 
to  a  maximum  of  $2.5  million  for  any 
one  State. 

B.  Amount  available  for  new 
construction  loans  is  as  follows: 


Total  Available  

Less  Set-Aside  for  Non- 
profits   

Less  Set-Aside  for  Under- 
served  Counties  and 
Colonias  

I^ss  Set-Aside  for  EZ  or  EC 
communities 

Less  General  Reserve 

Less  State  RA  Designated 
Reserve 

NOFA  Balance  


$79,321,240 
7,138,912 

3,966.062 

7,253.866 
5.740.000 

1.500.000 
53.722.380 


1.  National  Office  Reserves.  These 
reserves  are  broken  down  as  follows: 


$5,740,000 
1,500.000 


General  Reserve  

Designated  Reserves:  State 
RA  

Total  National  Office  Re- 
serve    7,240.000 

2.  National  Office  Set-asides.  The 
following  legislatively  mandated  set- 
asides  of  funds  are  part  of  the  National 
office  set-aside: 

Nonprofit  Set-Aside $7,560,000 

Underserved  Counties  and 

Colonias  4.200.000 

EZ  or  EC  Communities 7.250,000 

3.  Rental  Assistance  (RA).  New 
construction  RA  will  be  held  in  the 
National  office  for  use  with  section  515 
Rural  Rental  Housing  loans. 

IV.  State  Allocations  for  Rehabilitation 
or  Repair  Loans 

A.  Repairs  and  Rehabilitation.  Tenant 
health  and  safety  continues  to  be  a 
priority.  Repair  and  rehabilitation  funds 


must  be  first  targeted  to  RRH  facilities 
that  have  physical  conditions  that  effect 
the  health  and  safety  of  tenants  and  then 
made  available  to  facilities  that  have 
deferred  maintenance. 

B.  Section  515  RRH  Loan  Funds  (for 
Repairs  and  Rehabilitation).  All  funds 
will  be  held  in  the  National  office  and 
will  be  distributed  based  upon  indicated 
rehabilitation  needs  in  the  MFH  Survey 
conducted  in  September  1998.  The 
amount  available  for  rehabilitation  or 
repair  loans  is  as  follows: 

Rehab  and  Repair  Appro- 
priation   

Designated  Equity  Reserve  .. 

Total  Available  for  Rehabili- 
tation or  repair  loans  


$35,000,000 
5.000.000 

30.000,000 


V.  Section  533  Housing  Preservation 
Grants  (HPG) 

Amount  available  for  allocation.  See 
end  of  this  Notice  for  HPG  State 
allocations. 


$7,000,000 
700.000 

1.200.000 

5,100,000 


Total  Available  

Less  General  Reserve 

Less  Designated  Set-Aside 
for  EZ  or  EC 

Total  Available  for  Distribu- 
tion   

Single  Family  Housing  (SFH) 

/.  General 

A.  This  notice  provides  SFH 
allocations  for  FY  1999.  Allocation 
computations  have  been  made  in 
accordance  with  7  CFR  1940.563 
through  1940.568.  Information  on  basic 
formula  criteria,  data  source  and  weight, 
administrative  allocation,  pooling  of 
funds,  and  availability  of  the  allocation 
are  located  on  a  chart  at  the  end  of  this 
notice. 

B.  The  SFH  levels  authorized  for  FY 
1999  are  as  follows: 


Section  502    Guaranteed  Rural  Housing  (RH)  Loans 

Nonsubsidized  Guarantees ' 

Section  502    Direct  RH  Loans                   $3,000,000,000 

Very  Low-Income  Subsidized  Loans 

Low-Income  Subsidized  Loans  """"!"!!! 424,738,000 

Nonsubsidized  Loans  !.""!."!!!""!!!.." " 540.575.000 

Credit  Sales  (Program  and  Non  Program)  .."!."."! " ^ 

Section  504    Housing  Repair  Loans  .""" "*" * 19.968.000 

Section  504    Housing  Repair  Grants  """"!!!"!"".."Z™t 25.001.000 

Section  509    Compensation  for  Construction  Defects  (RHAG) " 20,000,000 

Section  523    Mutual  and  Self-Help  Technical  Assistance  and  Grants ,2'^"^ 

Section  523    Self-Help  Site  Loans  .  26.000.000 

Section  524    RH  Site  Loans  !".."!."!.." " ** - 5.000,000 

Section  306C    Water  and  Waste  Disposal  (WWD)  Grants  ."!!!!!.."!!."!"." " ' "" 5,151,510 

Sections  525    Technical  and  Supervisory  Assistance  Grants"!!!." ' *"' ■""  1,604,800 

(TSA)  and  509  Housing  Application  Packaging  Grants        " " 1.355,054 

(HAPG)  (Shared  between  Single  and  Multi-Family  Housing) 

C.  SFH  funding  not  allocted  to  States    end  of  this  notice.  States  will  use  loan  2.  SecBon  509  Compensation  for 

..  (^/.So/e^urton-ty.fle  S^nXfflSfesTp'^I.X'''"'  '^<-'™*- "=/«*•  AH  claims  for 

distribution  ofavailable  credit  sale  applicants  when  all  credit  sale  authority 

authonty  IS  outlmed  on  a  chart  at  the         is  exhausted. 


UMI 


Federal  Register / Vol.  63,  No.  246 /Wednesday,  December  23.  1998 /Notices 


71081 


cqibpensation  for  construction  defects 
must  be  submitted  to  the  National  office 
for  authorization  of  funds  prior  to 
approval. 

j; .  Section  523  Mutual  and  Self-Help 
Tf  :hnical  Assistance  Gmnts.  $26 
mi  lion  has  been  appropriated  for 
sac  tion  523  Mutual  and  Self-Help 
T«  :hnical  Assistance  Grants.  Of  these 
fin  ids,  $1  million  is  earmarked  for  EZ  or 
EC  communities.  In  order  to  receive 
eailmark  funds,  at  least  50  percent  of  the 
total  homes  to  be  constructed  must  be 
loaated  in  the  EZ  or  EC  community.  The 
Stdte  Director  must  request  funding 
ai^broval  from  the  National  office  for  all 
relquests.  A  technical  review  and 
aiitlysis  must  be  completed  by  the 
T^hnical  and  Management  Assistance 
(T^cMA)  contractor  on  all 
ptedevelopment,  new,  and  existing 
(refunding)  grant  applications. 

4.  Section  523  Mutual  and  Self-Help 
Ske  Loans  and  Section  524  RH  Site 
L(>  ins.  The  State  Director  must  request 
fUitding  authority  from  the  National 
office  prior  to  obligating  loan  funds. 


5.  Section  306C  WWD  Grants  to 
Individuals  in  Colonias.  The  objective  of 
the  section  306C  WWD  individual  grant 
program  is  to  facilitate  the  use  of 
community  water  or  waste  disposal 
systems  for  the  residents  of  the  colonias 
along  the  U.S.-Mexico  border. 

The  cumulative  amount  available  to 
Arizona,  California,  New  Mexico,  and 
Texas  will  be  $1,604,800  for  FY  1999. 
This  amount  includes  the  carryover 
imobligated  balance  of  $104,800  and  the 
transferred  amount  of  $1.5  million  from 
the  Rural  Utilities  Service  (RUS)  to  RHS 
for  processing  individual  grant 
applications.  The  above  States  will  have 
access  to  the  equal  quarterly  allocation 
distributions. 

6.  Section  525  Technical  and 
Supervisory  Assistance  (TSA)  and 
section  509  Housing  Application 
Packaging  Grants  (HAPG).  $500,000  of 
new  funds  and  $855,054  of  carry-over 
funds  from  previous  years  remain 
available  for  the  TSA  and  HAPG 
programs.  State  Directors  should  submit 
proposals  bom  potential  applicants  to 


the  National  office  for  review  and 
concurrence  prior  to  authorizing  an 
application.  The  29  eligible  States  under 
HAPG  that  have  active  grantees 
operating  will  be  able  to  access  up  to 
$17,500  for  section  502  or  504  loan  and 
grant  programs  in  order  to  continue 
operations.  Reserve  requests  will  be 
considered  on  a  first-come,  first-served 
basis. 

7.  Deferred  Mortgage  Payment 
Demonstration.  There  is  no  FY  1999 
funding  provided  for  deferred  mortgage 
authority  or  loans  for  deferred  mortgage 
assumptions. 

8.  Section  502  direct  nonsubsidized 
funds  (loan  making  and  servicing). 
There  were  no  FY  1999  funds 
appropriated  for  loans  for 
nonsubsidized  loan  making  or  servicing. 

77.  State  Allocations 

A.  Section  502  Nonsubsidized 
Guaranteed  RH  (GRHj  Loans. 

1.  Amount  Available  for  Allocation. 


T4>tal  Available 

Less  National  Office  General  Reserve 
Less  Special  Outreach  Area  Reserve  .. 


Basic  Formula — ^Administrative  Allocation 


$3,000,000,000 
640.000,000 
160.000.000 

2,200,000.000 


; :.  National  Office  General  Reserve. 
T 1 B  Administrator  may  restrict  acces$  to 
tl  ]  5  reserve  for  States  not  meeting  their 
g(  I.  lis  in  Special  Outreach  Areas. 

3.  Reservation  of  Funds.  Because  it  is 
ai<iticipated  that  demand  will  exceed 
ayfdlable  funds.  States  must  use  the 
reservation  of  funds  system  per 

§  1980.351  of  RD  Instruction  1980-D, 

4.  Special  Outreach  Areas.  FY  99 
QUi  funding  is  allocated  to  States  in 
tvino  funding  streams  (80/20)  similar  to 

,^4  60/40  income  split  for  direct  SFH 


funds.  Eighty  percent  of  GRH  funds  may 
be  used  in  any  eligible  area.  Twenty 
percent  of  GRH  funds  are  to  be  used 
Special  Outreach  Areas.  Special 
Outreach  Areas  are  counties  with 
median  incomes  at  or  below  the  State's 
nonmetropolitan  median  income.  Each 
funding  stream  will  independently  be 
subject  to  pooling.  If  needed.  Special 
Outreach  Area  funds  may  be  pooled 
nationwide  on  July  16, 1998  and  made 
available  to  other  Special  Outreach 
Areas  in  the  Nation. 


5.  National  Office  Special  Area 
Outreach  Reserve.  A  special  outreach 
area  reserve  fund  has  been  established 
at  the  National  Office.  Funds  from  this 
reserve  may  only  be  used  in  special 
outreach  areas. 

6.  Suballocation  by  the  State  Director. 
The  State  Director  may  retain  funds  at 
the  State  Office  level  or  suballocate  to 
the  Area  or  Field  Office  level. 

B.  Section  502  Direct  RH  loans. 

1 .  Amount  Available  for  Allocation. 


Tpial  Available 

Less  Required  Set  Aside  for  Underserved  Counties  and  Colonias 

EZ  and  EC  Earmark „ 

Less  General  Reserve 

Administrator's  Reserve 

Hardships  &  Homelessness 

Homeownership  Partnership 

Rural  Housing  Demonstration  Program  „ 

iMks  Designated  Reserve  for  Self-Help  

sic  Formula  Administrative  Allocation  


S965.313.000 

48.266.000 

45.516.000 

63.500.000 

30.000.000 

3,500.000 

25,000,000 

5,000,000 

150.000.000 

658,031,000 


Reserves. 

State  office  Reserve.  State  Directors 
i  maintain  an  adequate  reserve  to 
fiiiid  the  following  applications: 

i)  Hardship  and  homeless  applicants 
b^ed  upon  historical  data  and  projected 
dimand.  This  shall  include  the  direct 
sdction  502  Loan  and  section  504  Loan 
a|i|l  Grant  Programs. 


(ii)  The  State's  25  percent  portion  of 
funds  for  Mutual  Self-Help  loans. 

(iii)  Subsequent  loans  for  essential 
improvements  or  repairs  and  transfers 
with  assumptions. . 

(iv)  Financing  for  the  purchase  of 
program  REO's  when  credit  sale 
authority  has  bben  exhausted. 

(v)  State  Directors  must  ensure  that 
not  less  than  25  percent  of  the  initial 


low-income  allocation  and  5  percent  of 
the  initial  very  low  allocation  are 
utilized  for  participation  in  leveraging 
section  502  direct  loan  funds. 

(vi)  Areas  targeted  by  the  State. 

b.  National  office  Reserves. 

(i)  General  reserve.  The  National 
office  has  a  general  reserve  of  $63.5 
million.  Of  this  amount,  the 
Administrator's  reserve  is  $30  million. 
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One  of  the  purposes  of  the 
Administrator's  reserve  will  be  for  loans 
in  Indian  Country.  Indian  Country  is 
deHned  as  land  inside  the  boundaries  of 
Indian  reservations,  conunimities  made 
up  mainly  of  Native  Americans,  Indian 
trust  and  restricted  land,  and  tribal 
allotted  lands.  The  remaining  reserves 
will  be  distributed  as  follows: 

(ii)  Hardship  and  Homelessness 
Reserve.  $3.5  million  has  been  set  aside 
for  Hardships  &  Homelessness. 

(iii)  Homeownership  Partnership.  $25 
million  has  been  set  aside  for 
Homeownership  Partnerships.  These 
funds  vvrill  be  used  to  expand  existing 
partnerships  and  create  new 
partnerships,  such  as  the  following: 

(A)  Department  of  the  Treasury, 
Community  Development  Financial 
Institutions  (CDFI)— Funds  will  be 
available  to  fund  leveraged  loans  made 
in  partnership  with  the  Department  of 
the  Treasury  CDFI  participants. 

(B)  Rural  Home  Loan  Partnership 
(RHLP).  Partnership  initiatives 
established  to  carry  out  the  objectives  of 


the  National  Partners  in 
Homeownership  including  the  RHLP 
and  other  strategies  or  initiatives. 

(iv)  Rural  Housing  Demonstration 
Program.  $5  million  has  been  set  aside 
for  innovative  demonstration  initiatives 

c.  Designated  reserve  for  Self-Help. 
$150  million  has  been  set  aside  for 
matching  funds  to  assist  participating 
Self-Help  applicants.  The  matching 
funds  were  established  on  the  basis  of 
the  National  office  contributing  75 
percent  from  the  National  office  reserve 
and  States  contributing  25  percent  of 
their  allocated  section  502  RH  funds. 

d.  Underserved  counties  and  colonias. 
$48,266,000  has  been  set  aside  for  the 
100  underserved  counties  and  colonias. 

e.  Empowerment  Zone  (EZ)  and 
Enterprise  Community  (EC)  Earmark. 
These  funds  are  earmarked  for  loans  in 
EZs  and  ECs  only.  Further  information 
will  follow. 

f.  flesen'e  requests.  All  National  office 
reserve  requests  should  be  submitted  by 
the  State  Director  to  the  National  office 
on  a  case-by-case  basis. 


g.  State  office  Pooling.  If  pooling  is 
conducted  within  a  State,  it  must  not  • 
take  place  vdthin  the  first  30  calendar 
days  of  the  first,  second,  or  third 
quarter.  (There  are  no  restrictions  on 
pooling  in  the  fourth  quarter.) 

h.  Suballocation  by  the  State  Director. 
The  State  Director  may  suballocate  to 
each  area  office  using  the  methodology 
and  formulas  required  by  7  CFR  Part 
1940,  Subpart  L.  If  suballocated  to  the 
area  level,  the  Riu-al  Development 
Manager  will  make  funds  available  on  a 
first-come,  first-served  basis  to  all 
offices  at  the  field  or  area  level.  No  field 
office  will  have  its  access  to  funds 
restricted  without  the  prior  written 
approval  of  the  Administrator. 

C.  Section  504  Housing  Loans  and 
Grants.  Section  504  Grant  funds  are 
included  in  the  Rural  Housing 
Assistance  Grant  Program  (RHAG)  in  the 
FY  1999  Appropriation.  Funds  included 
in  RHAG  may  be  transferred  in 
accordance  with  Part  I  of  this  notice. 

1.  Amount  available  for  allocation. 


Section  504    Loans 

Total  Available  «9«;nni  nnn 

Less  5%  for  100  Underserved  Counties  and  Coionias  ""i!."""!"!!!!" i '^n  nnn 


EZ  and  EC  Earmark 

Less  General  Reserve  .._ 

Basic  Fonnula — ^Administrative  Allocation  

Section  504    Grants 

Total  Available  

Less  5%  for  100  Underserved  Counties  and  Colonias 

Less  General  Reserve 

Basic  Formula — Administrative  Allocation 


2.  Reserves  and  Set-asides. 

a.  State  Office  Reserve.  State  Directors 
must  maintain  an  adequate  reserve  to 
handle  all  anticipated  hardship 
applicants  based  upon  historical  data 
and  projected  demand. 

b.  Underserved  Counties  and 
Colonias.  $1,250,000  and  $1,000,000, 
resp)ectively,  have  been  set  aside  for  the 
100  underserved  counties  and  colonias 


4,258.000 

2,500.000 

16.993.000 

20,000.000 
1.000.000 
2.500,000 

16.500.000 


for  the  section  504  loan  and  grant 
programs. 

c.  Empowerment  Zone  (EZ)  and 
Enterprise  Community  (EC)  Earmark 
(Loan  funds  only).  These  funds  are 
earmarked  for  E^  and  ECs  only. 

d.  National  Office  Reserve.  $2.5 
milUon  for  section  504  loan  hardships 
and  $2.5  million  for  section  504  grant 
extreme  hardships  have  been  set-aside 


No. 


1 
2 


in  the  General  Reserve.  For  section  504 
grants,  an  extreme  hardship  case  is  one 
requiring  a  significant  priority  in 
funding,  ahead  of  other  requests,  due  to 
severe  health  or  safety  hazards,  or 
physical  needs  of  the  applicant. 

Information  on  basic  formula  criteria, 
data  source  and  weight,  administrative 
allocation,  pooling  of  funds,  and 
availability  of  the  allocation. 


Description 


Basic  formula  criteria,  data  source,  and 

weigtiL 
Administrative  allocation 
Western  Pacific  Area 

Pooling  of  funds 

a.  Mid  year  pooling „ 

b.  Year-end  pooling  ...... 

c.  Underserved  Counties  and  Colonias  . 

d.  EZ  &  EC  

e.  Credit  Sales 

Availability  of  the  allocation 

a.  first  quarter 

b.  second  quarter 

c.  third  quarter  „ 

d.  fourth  quarter 


Section  502  nonsut)sidized 
guaranteed  RH  loans 


See  7  CFR  1940.563(b) 


$1,000,000 


If  Necessary  . 
July  16.  1999 

N/A  

WA  

N/A 


50  percent  .. 
75  percent  .. 
100  percent 
N/A  


Section  502  direct  RH 
loans 


See  7  CFR  1940.565(b) 


$1,100,000 


None  Anticipated 
August  13.  1999  . 
June  30.  1999  .... 
June  30.  1999  .... 
June  30,  1999  .... 


50  percent  .. 
70  percent  .. 
90  percent  .. 
100  percent 


Section  504  loans  and 
grants 


See  7  CFR  1940.566(b) 
arefl  940.567(b). 

$2,400,000  Loan 
$  560.000  Grant. 

None  Anticipated. 
August  13.  1999. 
June  30.  1999. 
June  30,  1999. 
N/A. 

50  percent 
70  percent 
90  percent 
100  percent. 
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1 1.  Data  derived  from  the  1990  U.S. 
C  ansus  was  provided  to  each  State  by 
H^^  National  office  on  August  12, 1993. 

I.  Due  to  the  absence  of  Census  Data. 

I.  All  dates  are  tentative  and  are  as  of 
ell  ise  of  business  (COB).  Pooled  funds 
V  ml  be  placed  in  the  National  office 


reserve  and  made  available 
administratively. 

4.  Funds  will  be  distributed 
cuimulatively  through  each  quarter 
listed  imtil  the  National  office  year-end 
pooling  date. 


Dated:  December  11, 1998. 
Jan  E.  Shadbum, 
Administrator.  Rural  Housing  Service. 

BILUNO  CODE  Ui^4»-U 


% 
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Muiti-FMnily  Housing 

Ssction533 

Housing  Prsssivation  Gram 


1                                                  FORMULA                                      TOTAL                      1 
pTATE                                        FACTOR                                  ALLOCATION                 | 

fe^fe^sg^;*^.  4,  >.  - 

«^  '^t^x  i    x'-x 'S? V  ^,jsS  ~  , 

'   '     ^  ">  ■<■     #<*^';   ,-*^-i'»s'   via* 

AL 

0.02967 

$180,607 

AK 

0.00867 

$29,937 

AZ 

0.01760 

$90,760 

AR 

0.02310 

$117^10 

CA 

0.046S3 

$237,303 

CO 

0.00640 

$42,640 

OE 

0.00160 

$9,690 

MO 

0.00660 

$44,660 

FL 

0.02690 

$147,390 

6A 

0.03667 

$197,217 

HI 

0.00790 

$40,290 

WPA 

0.00647 

$32,997 

ID 

0.00743 

$37,893 

IL 

0.02280 

$114,780 

IN 

0.02187 

$110,007 

lA 

0.01340 

$66,340 

KS 

0.01130 

$87,630 

KY 

0.03463 

$177,633 

LA 

0.03170 

$161,670 

ME. 

0.00913 

$46,563 

MA 

0.00793 

$40,443 

CT 

0.00483 

$23,103 

m 

0.00100 

$8,100 

Ml 

0.02977 

$181,627 

MN 

0.01673 

$68,323 

MS 

0.03160 

$162,160 

MO 

0.02460 

$128,460 

MT 

0.00620 

$31,620 

NE 

0.00713 

$36,363 

NV 

0.00263 

$13,413 

NJ 

0.006S7 

$33,507 

NM 

0.01437 

$73,267 

NY 

0.02783 

$140,403 

NC 

0.04497 

$229,347 

NO 

a00413 

$21,063 

OH 

0.03480 

$178,986 

OK 

0.01917 

$97,767 

OR 

0.01423 

$72,873 

PA 

0J>3667 

$166,037 

PR 

0.04923 

$28t,073 

SC 

0.02690 

$137,190 

SO 

0.00897 

$30,447 

TN 

0.02973 

$151,623 

TX 

0.07648 

$389,698 

UT 

0.00430 

$21,930 

VT 

0.00403 

$20,553 

NH 

0.MR03 

$28,683 

VI 

0.00273 

$13,923 

VA 

0.02660 

$138,660 

WA 

0.01743 

$66J93 

WV 

0.01937 

$96,767 

VW 

0i>1673 

$98,523 

WY 

0.00307 

$15,657 

■      -,    - 

-    • 

OISTR 

1.00000 

$5,100,000 

NM>RES. 

$700,000 

EZIEC 

$1,200,000 

m.  AVAIL. 

$7,000,000 
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RURAL  HOUSING  SERVICE 

FISCAL  YEAR  1999  ALLOCATION  IN  THOUSANDS 

SECTION  302  DIRECT  RURAL  HOUSING  LOANS 

STATE  BASK                                  TOTAL  FY  1999 

STATES                                        1 

FORMULA  FACTOR                                ALLOCATION 

ALABAMA 

0.0267275                                              $17,558 

ALASKA 

0.0055160                                             $3,624 

ARIZONA 

0.0145422                                             $9,553 

ARKANSAS 

0.020tl04                                            $13,671 

CALIFORNIA 

0.04S4S19                                            $29,878 

COLX>RADO 

0.0091766                                             $6,028 

DELAWARE 

0.0024571                                                $1,614 

MARYLAND 

0.0115334                                                $7,577 

FLORIDA 

0.0312406                                              $20,523 

VIRGIN  ISLANDS 

0.0020058                                             $U18 

GEORGIA 

0.0374586                                              $24,608 

HAWAn 

0.0067195                                                   $4,414 

WPAC  ISLANDS 

N/A                                                    $1,100 

IDAHO 

0.0076722                                                $5,040 

njJNOIS 

0.0266774                                              $17,525 

INDIANA 

0.0270785                                              $17,789 

IOWA 

0.0163474                                              $10,739 

KANSAS 

0.0127369                                             $8367 

KENTUCKY 

0.0288838                                            $18,975 

LOUISLWA 

0.0246715                                            S16J08 

MAINE 

0.0108314                                                $7,115 

MASSACHUSETI-S 

0.0109818                                                $7,214 

CONNECnCUT 

0.0066693                                                $4381 

RHODEISLAND 

0.0015545                                                $1,021 

MICHIGAN 

0.0353525                                              $23J24 

MINNESOTA 

0.0199077                                            $13,078 

MISSISSIPPI 

0.0250226                                              $16,438 

MISSOURI 

0.0252733                                              $16,603 

MONTANA 

0.0063685                                                $4,184 

NEBRASKA 

0.0086752                                                $5,699 

NEVADA 

0.0028583                                                $1,878 

NEWJERSEY 

0.0097784                                                $6,424 

NEW  MEXICO 

0.0110320                                                $7,247 

NEW  YORK 

0.0359041                                              $23,587 

NORTH  CAROLINA 

0.0484405                                            $31,822 

NORTH  DAKOTA 

0.0045131                                              $2,965 

OHIO 

6.0390131                                              $25,629 

OKLAHOMA 

0.0174005                                                 $11,431 

OREGON 

0.0154949                                              $10,179 

PENNSYLVANIA 

0.0467857                                              $30,735 

PUERTO  RICO 

0.0239695                                              $15,746 

SOUTH  CAROLINA 

0.0258249                                            $16,965 

SOUTH  DAKOTA 

0.0062682                                                $4,118 

TENNESSEE 

0.0291846                                              $19,172 

TEXAS 

0.0660415                                              $43385 

UTAH 

0.0040618                                                S2.668 

VERMONT 

0.0032653                                                $3,459 

*               NEW  HAMPSHIRE 

0.0072711                                                $4,777 

VIRGINIA 

0.0289841                                               $19,041 

WASHINGTON 

0.0187042                                              $12387 

WEST  VIRGINIA 

0.0175008                                              $11,497 

WISCONSIN 

0.0237188                                            $15,582 

WYOMING 

0.0036105                                                $2372 

^ 

STATE  TOTALS 

1.0000000                                            $658,031 

GENERAL  RESERVE 

$63,500 

EMPOWERMENT  ZONES  AND  ENTERPRISE  COMMUNITY  EARMA                $454 16 

lOOUNDERSERVEDCOUNTIESCOLONLKS                                                    $48,266 

SELF  HELP 

$150,000 

^ 

TOTAL 

h 
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RURAL  HOUSING  SERVICE 

FISCAL  YEAR  1999 

ALLOCATION  IN  THOUSANDS 

SECTION  S02  GUARANTEED  LOANS  (NONSUBSINZED) 


STATE  BASK  FORMULA 

TOTALFY1999 

STATES 

FACTOR 

ALLOCATION 

ALABAMA 

0.Q253M7 

S55.82I 

ALASKA 

0.0061S6I 

113^37 

ARIZONA 

0.0155290 

$34,148 

ARKANSAS 

0.0213661 

S46.984 

CAUFOHaHA 

0.0S24S61 

$115,417 

COUyRADO 

0.0100TO1 

$22,144 

DELAWARE 

0.0024043 

$5,287 

MARYLAND 

0.0104750 

$23,035 

YLOSSDA 

0.0308357 

$67,808 

VIRGIN  ISLANDS 

0.0027236 

$5,989 

GEORGIA 

0.03SS293 

$84,726 

HAWAn 

0.0083323 

$18,323 

WPAC  ISLANDS 

N/A 

$1,000 

IDAHO 

0.0077774 

$17,102 

n.iJNcas 

0.0256395 

$56,381 

INDLWA 

0.0236023 

$51,902 

IOWA 

0.0151422 

$33,298 

KANSAS 

0.0123032 

$27,055 

KENTUCKY 

0.0286790 

$63,065 

LOUISIANA 

0.0256223 

$56343 

MAINE 

0.0113916 

$25,050 

MASSACHUSb-nS 

0.0117468 

$25,831 

/    CONNECnCUT 

0.0065708 

$14,449 

RHODE  ISLAND 

0.0017216 

$3,786 

mk:higan 

0.0337181 

$74,146 

MINNESOTA 

0.0184738 

$40,624 

MISSLSSim 

0.0259670 

$57,101 

MISSOURI 

0.0253687 

$55,786 

MONTANA 

0.0067138 

$14,764 

NEBRASKA 

0.0083216 

$18,299 

NEVADA 

0.0029735 

$6,539 

NEW  JERSEY 

0.0091825 

$20,192 

NEWMEXKO 

0.0117200 

$25,772 

NEW  YORK 

0.0369739 

$81,306 

NORTH  CAROLINA 

0.0471742 

$103,736 

NMITH  DAKOTA 

0.0040847 

$8,982 

(XflO 

0.0378081 

$83,140 

(XLAStOMA 

0.0175713 

$38,639 

C«EGON 

0.0166212 

$36,550 

PENNSYLVANIA 

0.0438367 

$96,397 

PUERTO  RKO 

0.0250931 

$55,180 

SOUTH  CAROLINA 

0.0249510 

$54,867 

SOUTH  DAKOTA 

0.0065435 

$14,389 

TENNESSEE 

0.0276859 

$60,881 

TEXAS 

0.0665018 

$146,237 

UTAH 

0.0039861 

$8,765          * 

VERMONT 

0.0057475 

$12,639 

NEW  HAMPSHIRE 

0.0075234 

$16,544 

VIRGINL\ 

0.0278404 

$61,221 

WASHINGTON 

0.0200905 

$44,179 

WESTVIRGOOA 

0.0172518 

$37,937 

VflSCOHSSH 

0.0222867 

$49,009 

WYOMING 

0.0035006 

$7,698 

STATE  TOTALS 

l.OOOOOOO 

$2,200,000 

GENERAL  RESERVE 

$640,000 

SPECIAL  OUTREACH  AREAS  RESERVE 

$160,000 

TOTAL 


$3,000,000 
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RURAL  HOUSINO  SERVICE 

FISCAL  YEAR  1999  ALLOCATION  IN  THOUSANDS 

SECTION  304  RURAL  HOUSINO  LOANS 


STATE  BASIC  FORMULA 

TOTAL  FY  1999 

STATES 

FACTOR 

ALLOCATION 

ALABAMA 

0.029I4S7 

S406 

ALASKA 

0.0010402 

SI  12 

ARIZONA 

0.020I00S 

S2t0 

ARKANSAS 

0.0226131 

S315 

CALIFORNIA 

0.0S32663 

$741 

COLORADO 

O.0OtS427 

SI  19 

DELAWARE 

N/A 

$75 

MARYLAND 

0.0095477 

$133 

FLORIDA 

0.02964t2 

$413 

VnuaNISLSNDS 

N/A 

$75 

(XORGIA 

0.03969tS 

$553 

HAWAO 

0.0100S03 

$140 

WPAC  ISLANDS 

N/A 

$2,400 

IDAHO 

0.0075377 

$105 

ILLINOIS 

0.0226131 

$315 

INIHANA 

0.0221106 

$30t 

K>WA 

0.0130653 

$lt2 

KANSAS 

0.OI1557S 

$161 

KENTTXTKY 

0.032l60t 

$44S 

LOUISIANA 

O.Q2964t2 

$413 

MAINE 

0.0100503 

$140 

MASSACHUSE'n-S 

0.0010402 

$112 

CONNECnOJT 

N/A 

V          r5 

RHODE  ISLAND 

N/A 

$75 

MICHIGAN 

0.0291457 

$406 

MINNESOTA 

0.0175179 

$245 

MISSISSIPPI 

0.0301501 

$420 

MISSOURI 

0.0241206 

$336 

MONTANA 

0.0060302 

$S4 

NEBRASKA 

0.0070352 

$9t 

NEVADA 

N/A 

$75 

NEW  JERSEY 

0.0070352 

$9t 

NEWMEXrcO 

0.0150754 

$210 

NEW  YORK 

0.02S6432 

$399 

NORTH  CAROLINA 

0.04773t7 

$664 

NORTH  DAKOTA 

N/A 

$75 

OHIO 

0.0331651 

$462 

OKLAHOMA 

0.0175179 

$245 

OREGON 

0i)150754 

$210 

PENNSYLVANIA 

0.0371159 

$51$ 

PUERTO  RKX> 

0.0341709 

$476 

SOUTH  CAROLINA 

0.0211407 

$392 

SOUTH  DAKOTA 

0.0060302 

$14 

TENNESSEE 

0.02964S2 

$413 

TEXAS 

0.0713920 

$1,497 

UTAH 

N/A 

$75 

VERMONT 

N/A 

$75 

NEW  HAMPSHIRE 

0.0055276 

$77 

VIRGINIA 

0.0296412 

$413 

WASHINGTON 

0.0115930 

$259 

WEST  VIRGINIA 

0.0110905 

$252 

WISCONSIN 

0i>1959l0 

$273 

WYOMING 

N/A 

$75 

STATE  TOTALS 

0.9701543 

$16,993 

GENERAL  RESERVE 

S2J00 

EMPOWERMENT  ZONES  AND  ENTERPRISE  COMMUNITIES  EARMA 

$4.25$ 

100  UNDERSERVED  COUNT1ES/COL0NIAS 

$1,250 

TOTAL 


$25,001 
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RURAL  HOUSING  SERVICE 

nSCAL  YEAR  1999  ALLOCATION  IN  THOUSANDS 

SECTION  304  RURAL  HOUSING  GRANTS 


STATE  BASK  FORMULA 

TOTAL  FY  1999 

STATIS 

FACTOR 

ALLOCATION 

ALABAMA 

0.0281124 

S442 

ALASKA 

0.0OS6S94 

S90 

ARIZONA 

0.0I706S3 

S269 

ARKANSAS 

0.0224230 

S333 

CALIFORNIA 

0.04S192S 

S738 

COLORADO 

0.00S366S 

S132 

DELAWARE 

N/A 

$75 

MARYLAND 

0.0100402 

S138 

FLORIDA 

0.034136S 

$537 

VIRGIN  ISLANDS 

N/A 

$75 

GEORGIA 

0.036SI39 

$579 

HAWAO 

0.007fi97S 

$121 

WPAC  ISLANDS 

N/A 

$560 

IDAHO 

0.007362S 

$116 

ILLINOIS 

0.0264391 

$416 

INDIANA 

0.0244311 

$384 

IOWA 

0.0163989 

$258 

KANSAS 

0.0133869 

$211 

KENTUCKY 

0.02978S8 

$469 

LOUISIANA 

0.0261044 

$411 

MAINE 

0.0103748 

$163 

MASSACHUSETTS 

0.0097035 

$153 

CONNECTICUT 

0.0033348 

$84 

RHODE  ISLAND 

N/A 

$75 

MKHIGAN 

0.0317938 

$500 

MINNESOTA 

0.0197436 

$311 

MISSISSIPPI 

0.0271084 

$427 

MISSOURI 

0.0237697 

$406 

MONTANA 

0.0060241 

$95 

NEBRASKA 

0.0087013 

$137 

NEVADA- 

0.0026774 

$75 

NEW  JERSEY 

0.0083668 

$132 

NEW  MEXICO 

0.0123829 

$195 

NEW  YORK 

0.0324632 

$511 

NORTH  CAROLINA 

0.0471888 

$743 

NORTH  DAKOTA 

N/A 

$75 

OHIO 

0.0361446 

$569 

OKLAHOMA 

0.0184070 

$290 

OREGON 

0.0137296 

$248 

PENNSYLVANL\ 

0.0438420 

$690 

PUERTO  RICO 

0.0264391 

$416 

SOUTH  CAROLINA 

0.0261044 

$411 

SOUra  DAKOTA 

0.0063388 

$100 

TENNESSEE 

0.029431 1 

$463 

TEXAS 

0.0716198 

$1,127 

UTAH 

N/A 

$75 

VERMONT 

N/A 

$75 

NEW  HAMPSHIRE 

0.0060241 

$95 

VIRGINIA 

0.0284471 

$448 

WASHINGTON 

0.0184070 

$290 

WEST  VIRGINIA 

0.0180723 

$284 

WISCONSIN 

0.0224230 

$353 

WYOMING 

N/A 

$73 

STATE  TOTALS    . 

0.9773770 

$16,500 

GENERAL  RESERVE 

$Z300 

100  UNDERSERVED  COUNTTES/COLONIAS 

$1,000 

TOTAL 


$20,000 
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COMMISSION  ON  CIVIL  RIGHTS 

A^inda  and  Notice  of  PutMic  Meeting 
of  ^e  Pennsylvania  Advisory 
imittee 

lotice  is  hereby  given,  pursuant  to 
th^provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Givll  Rights,  that  a  meeting  of  the 
Pennsylvania  Advisory  Committee  to 
th^l  Commission  will  convene  at  9:45 
a.in.  and  adjourn  at  5:30  p.m.  on 
Thursday,  January  14, 1999,  at  the 
Holiday  Inn-Independence  Mall, 
FnEBiklin  Room,  400  Arch  Street, 
Philadelphia,  Pennsylvania  19106.  The 
Committee  will  hold  a  consultation  with 
Stpte  representatives,  business  leaders, 
aiM  minority  commimity  advocates  to 

(1)  discuss  barriers  that  adversely  effect 
minority  and  women-owned  businesses, 

(2)  identify  solutions  that  can  increase 
thedr  share  in  statewide  economic 
opportunities,  and  (3)  identify  examples 
ofntuccessful  ventiues  that  have 
injqluded  a  large  number  of  minority  and 
wnnen-owned  firms. 

[[persons  desiring  additional 
injfbrmation,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Sieglinde  A. 
Sl^^piro,  215-204-6749,  or  Ki-Taek 
ClUn,  Director  of  the  Eastern  Regional 
Ofice,  202-376-7533  {TDD  202-376- 
81l6).  Hearing-impaired  persons  who 
will  attend  the  meeting  and  require  the 
sejrVices  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
leQst  ten  (10)  working  days  before  the 
sdbeduled  date  of  the  meeting. 

^e  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 

\(^  regulations  of  the  Commission. 

ated  at  Washington,  DC,  December  17, 

Otiol-Lee  Hurley, 

Clfief,  Regional  Programs  Coordination  Unit. 
(FR  Doc.  98-33908  Filed  12-22-98;  8:45  am] 

CODE  esss-oi-p 


DEPARTMENT  OF  COMMERCE 


Submission  for  0MB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
cleiarance  the  following  proposal  for 
cdllection  of  information  under  the 
ptdvisions  of  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13. 

Bureau:  International  Trade 
Administration. 

title:  Survey  of  International  Air 
Twvelers. 

Agency  Form  Number:  None. 

( 3MB  Number:  0625-0227. 


Type  of  Request:  Extension-Regular 
Submission. 

Burden:  24,840  hours. 

Number  of  Respondents:  165,600. 

Airg.  Hours  Per  Response:  15  minutes. 

Needs  and  Uses:  The  International 
Trade  Administration,  Tourism 
Industries'  "Survey  of  International  Air 
Travelers"  is  the  only  source  for 
estimating  international  travel  and 
passenger  fare  exports  and  imports  for 
this  country.  This  program  also  supports 
the  U.S.  Department  of  Commerce, 
Bureau  of  Economic  Analysis  mandate 
to  collect  and  report  this  type  of 
information  which  is  used  to  calculate 
Gross  Domestic  Products  for  the  United 
States.  In  addition,  this  project  serves  as 
the  core  data  source  for  Tourism 
Industries.  Numerous  reports  and 
analyses  are  developed  to  assist 
businesses  in  increasing  U.S.  exports  in 
international  travel.  An  economic 
impact  of  international  travel  on  state 
economies,  visitation  estimates,  traveler 
profiles,  presentations  and  reports  are 
generated  by  Tourism  Industries  to  help 
the  federal  government  agencies  and  the 
travel  industry  better  understand  the 
international  market.  It  is  also  a  service 
that  the  U.S.  Department  of  Commerce 
provides  to  travel  industry  businesses 
seeking  to  increase  international  travel 
and  passenger  fare  exports  for  the 
country.  It  provides  the  only 
comparable  estimates  of  nonresident 
visitation  to  the  states  and  cities  within 
the  U.S.,  as  well  as  U.S.  resident  travel 
abroad.  Traveler  characteristics  data  are 
also  collected  to  help  travel  related 
businesses  better  understand  the 
international  travelers  to  and  from  the 
U.S.  so  they  can  develop  targeted 
marketing  and  other  planning  related 
materials. 

Affected  Public:  International 
travelers  departing  the  United  States  18 
years  or  older  which  includes  U.S.  and 
non-U.S.  residents. 

Frequency:  Monthly. 

Respondent's  Obligation:  Voluntary 
survey. 

OMB  Desk  Officer:  David  Rostker. 
(202)  395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
Departmental  Forms  Clearance  Officer, 
(202)  482-3272,  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution,  N.W.,  Washington,  DC 
20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
David  Rostker,  OMB  Desk  Officer,  Room 
10201,  New  Executive  Office  Building, 
Washington,  DC  20503  within  30  days 


\ 


of  publication  of  this  Federal  Register 
notice. 

Dated:  December  18, 1998. 
Madeleine  Qayton, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

(FR  Doc.  98-33990  Filed  12-22-98;  8:45  am] 
MLUNQ  COOC:  WIO-OM-^ 


DEPARTMENT  OF  COMMERCE 

SutMnisslon  For  OMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Survey  of  Income  and  Program 
Participation  (SIPP)  Wave  10  of  the  1996 
Panel. 

Form  Number(s):  SIPP/CAPI 
Automated  Instnunent. 

Agency  Approval  Number:  0607- 
0813. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden;  117,800  hours. 

Number  of  Respondents:  77,700. 

Avg.  Hours  Per  Response:  30  minutes. 

Needs  and  Uses:  The  Bureau  of  the 
Census  conducts  the  Survey  of  Income 
an&  Program  Participation  to  collect 
information  from  a  sample  of 
households  concerning  the  distribution 
of  income  received  directly  as  money  or 
indirectly  as  in-kind  benefits.  SIPP  data 
are  use  by  economic  policymakers,  the 
Congress,  state  and  local  governments, 
and  Federal  agencies  that  administer 
social  welfare  and  transfer  payment 
programs  such  as  the  Department  of 
Health  and  Human  Services,  the 
Department  of  Housing  and  Urban 
Development,  and  the  Department  of 
Agriculture. 

The  SIPP  is  a  longitudinal  survey,  in 
that  households  in  the  panel  are 
interviewed  12  times  at  4-month 
intervals  or  waves  over  the  life  of  the 
panel,  making  the  duration  of  the  panel 
about  4  years.  The  next  panel  of 
households  will  be  introduced  in  the 
year  2000. 

The  survey  is  molded  around  a 
central  core  of  labor  force  and  income 
questions,  health  insurance  questions, 
and  questions  concerning  government 
program  participation  that  remain  fixed 
throughout  the  life  of  the  panel,  The 
core  questions  are  asked  at  Wave  1  and 
are  updated  during  subsequent 
interviews.  The  core  is  supplemented 
with  additional  questions  or  topical 
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modules  designed  to  answer  specific 
needs. 

This  request  is  for  clearance  of  the 
topical  modules  to  be  asked  during 
Wave  10  of  the  1996  Panel.  The  core 
questions  have  already  been  cleared. 
The  topical  modules  for  Wave  10  are:  (1) 
Annual  Income  and  Retirement 
Accounts,  (2)  Taxes,  (3)  Child  Care,  and 
(4)  Work  Schedule.  Wave  10  interviews 
will  be  conducted  from  April  through 
July  1999. 

Affected  Public:  Individuals  or 
Households. 

Frequency:  Every  4  months. 

Respondent's  Obligation:  Voluntary. 

Legal  Authority:  Title  13,  USC, 
Section  182. 

OMB  Desk  Officer:  Nancy  Kirkendall, 
(202) 395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DCX:  Forms  Clearance  Officer,  (202) 
482-3272.  Department  of  Commerce, 
room  5327, 14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Nancy  Kirkendall,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building.  Washington,  DC  20503. 

Dated:  December  18, 1998. 

Madeleine  Clayton, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

(FR  Doc.  98-33991  Filed  12-22-98;  8:45  am] 
BN.LINQ  CODE  M10-07-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Biu'eau  of  Export 
Administration  (BXA). 

Title:  Export  Controls  of  High 
Performance  Computers. 

Agency  Form  Number:  None. 

0^4B  Approval  Number:  0694-0073. 

Type  of  Request:  Extension  of  a 
currently  approved  collection  of 
information. 

Burden:  14  hours. 

Average  Time  Per  Response:  42  to  107 
minutes  per  response. 

Number  of  Respondents:  9 
respondents. 


Needs  and  Uses:  These  provisions  are 
estabUshed  in  recognition  of  the 
strategic  significance  of  these  high 
performance  computers  (HPC),  in 
particular  their  potential  to  make 
substantial  contributions  to  activities  of 
national  security  and  weapons 
proliferation  concerns.  BXA  will 
conduct  aimual  reviews  of  the  HPC 
definition,  the  threshold  levels,  the 
safeguards,  the  HPC  country  Tier 
groupings  and  variable  safeguard 
requirements  to  be  consistent  with  our 
national  security  and  proliferation 
concerns,  technical  advancements,  and 
changes  in  market  conditions.  In 
addition,  recommendations  from  the 
pubUc  for  revising  the  controls  will  be 
considered. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit 
institutions. 

Respondent's  Obligation:  Required. 

OMB  Desk  Officer:  David  Rostker. 
(202)395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
Room  5327, 14th  and  Constitution 
Avenue,  NW.  Washington,  D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  pubUcation  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202.  New  Executive 
Office  Building,  Washington,  D.C. 
20230. 

Dated:  December  17, 1998. 
Madeleine  Clayton, 

Management  Analyst 

Office  of  the  Chief  Information  Officer. 

[FR  Doc.  98-33992  Filed  12-22-98;  8:45 
a.m.] 

BHJJNQ  CODE  3S10-33-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Economic  Performance  Data  for 
the  West  Coast  (California-Alaska) 
Commercial  Fisheries. 

Agency  Form  Number(s):  N/A. 


OMB  Approval  Number: 

Type  of  Request:  New  Collection. 

Burden:  2,675  hours. 

Number  of  Respondents:  1.471. 

Avg.  Hours  Per  Response:  Ranges 
between  1  and  5  hours  depending  on 
respondent. 

Needs  and  Uses:  NOAA  proposes  to 
collect  economic  performance  data  for 
West  Coast  and  Alaska  commercial 
fisheries  through  a  cooperative 
agreement  with  the  Pacific  States 
Marine  Fisheries  Commission.  The  data 
will  be  used:  (1)  to  monitor  the 
economic  performance  of  these  fisheries 
through  primary  processing,  and  (2)  to 
analyze  the  economic  effects  on  current, 
proposed,  and  alternative  management 
measures. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  David  Rostker,   . 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
Room  5327, 14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  725  17th  Street,  NW, 
Washington,  DC  20503. 

Dated:  December  17, 1998. 

Madeleine  Clayton, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

(FR  Doc.  98-33993  Filed  12-22-98;  8:45  am) 
BIUWQ  CODE  3S1»-«2-P 


DEPARTMENT  OF  COMMERCE 

Economic  Deveiopment 
Administration 

Notice  of  Petitions  by  Producing  Firms 
for  Determination  of  Eiigibility  To 
Apply  for  Trade  Adjustment 
Assistance 

AGENCY:  Economic  Development 
Administration  (EDA),  DOC. 
ACTION:  To  give  five  firms  an 
opportunity  to  comment. 

Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  from  the  firms 
listed  below. 
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List  of  Petition  Action  by  Trade  Adjustment  Assistance  for  Period  1 1/19/98-12/15/98 


Firm  name 


Address 


Date  peti- 
tion accept- 
ed 


Product 


GVf/V  Incorporated  

Catilina  Mold  Works 

Anr«irithemi,  Inc 

Em  r  9l  Industries,  Inc 

Me  III  Masters,  Ltd 

Moc  el  Mold  &  Machine  Co.,  Inc. 

Ap)(  Industries,  Inc 

■^  Ad  iKn  of  Iowa,  Inc 

Burt  &  Burt,  Inc.  DBA  Wind  Re- 
lated. 
Malrquip,  Inc 


Miitdowave  Technology,  Inc. 

Western  Bronze,  Inc 

Adranics/Elrob  Mfg.  Co 


540  E.  Centralia  St.  Elkhom 

Wl  53121. 
24  Sterling  Place  Fletcher  NC 

28732. 
39  Main  SUeet  Scottsville  NY 

14546. 
8180  NW  36th  Ave.,  Miami  FL 

33147. 
18  Miller  Alley  Thurmont  MD 

21788. 
3409  Sutherland  Ave.,  Indian- 
apolis IN  46218. 
3808  N.  SuHtvan  Rd.  14  Spo- 
kane WA  98216. 
Highway  169  N.  Grant  City  MO 

64456. 
109  N.  4th  Street  Hamilton  MT 

59840. 
1300  N.  Airport  Rd.,   Phillips 

Wl  54555. 
4268  Sotar  Way  Fremont  CA 

94538. 
54  Western  Avenue  W.  Spring- 

fiekj  MA  01089. 
9  Sand  Park  Rd.,  Cedar  Grove 

NJ  07009. 


11/23/98 
11/24/98 
11/30/98 
12/03/98 
12/08/98 
12/14/98 
11/23/98 
11/30/98 
11/30/98 
12/03/98 
12/03/98 
12/04/98 
12/14/98 


Cases  for  Musical  Instruments,  Collector  Dolls,  Gun  Cases 

and  Electronic  Devices. 
Plastic  Injection  MokJs. 

Radio  Frequency  lnductk>n  Heating  Equipment 

Ceiling  Tiles  and  Ceiling  Systems. 

Aluminum  and  Steel  Bars,  Flanges,  Plates.  Disks  Brackets 

and  Housings. 
Injection  MoWs  of  Plastic. 

Sheet  Metal  Component   Parts  for  Computers,   FumKure, 

Signs,  Forklift  Alarm  Systems,  Etc. 
Caps. 

Wind  Socks,  Circles  and  Banners. 

Machines  for  Making  Corrugated  and  Hard  Board. 

Microwave  Amplifiers. 

Nor>-Ferrous  Pump,  Valve,  Industrial  Machine  Parts. 

Automotive  Accessories,  i.e.  Antennas  &  Antenna  Assembly 
Systems  &  Mechanical  Electrical  Assemblies. 


t  [le  petitions  were  submitted 
pursuant  to  Section  251  of  the  Trade  Act 
of  i<974  (19  U.S.C.  2341).  Consequently, 
the  United  States  Department  of 
Commerce  has  initiated  separate 
investigations  to  determine  whether 
increased  imports  into  the  United  States 
of  Blrticles  like  or  directly  competitive 
with  those  produced  by  each  firm 
contributed  importantly  to  total  or 
partiafseparation  of  the  firm's  workers, 
or  threat  thereof,  and  to  a  decrease  in 
salos  or  production  of  each  petitioning 

i'Viy  party  having  a  substantial 
intdrest  in  the  proceedings  may  request 
a  public  hearing  on  the  matter.  A 
request  for  a  hearing  must  be  received 
by  Trade  Adjustment  Assistance,  Room 
7315,  Economic  Development 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230,  no 
lateo"  than  the  close  of  business  of  the 
tenth  calendar  day  following  the 
publication  of  this  notice. 

The  Catalog  of  Federal  Domestic 
Aa^stance  official  pro-am  number  and 
titji  I  of  the  program  under  which  these 
pek  tions  are  submitted  is  11.313,  Trade 
Adhistment  Assistance. 


Dated:  December  16, 1998. 
Anthony  J.  Meyer, 

Coordinator,  Trade  Adjustment  and 
Technical  Assistance. 

(FR  Doc.  98-33952  Filed  12-22-98;  8:45  am) 
MLLMQ  CODE  3610-M-M 

DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 

initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Noticed  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews. 

summary:  The  Department  of  Commerce 
(the  Department)  has  received  requests 
to  conduct  administrative  reviews  of 
various  antidumping  and  countervailing 
duty  orders  and  findings  with 
November  anniversary  dates.  In 
accordance  with  the  Department's 


regulations,  we  are  initiating  those 
administrative  reviews. 
EFFECTIVE  DATE:  December  23, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Holly  A.  Kuga,  Office  of  AD/CVD 
Enforcement,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230,  telelphone: 
(202)  482-4737. 

SUPPLEMENTARY  INFORMATKM: 
Background 

The  Etepartment  has  received  timely 
requests,  in  accordance  with  19  CFR 
351.213Cb)(1997).  for  administrative 
reviews  of  various  antidumping  and 
countervailing  duty  orders  and  findings 
with  November  anniversary  dates. 

Initiation  of  RevieMrs 

In  accordance  with  section  19  CFR 
351.221(c)(l)(i),  we  are  initiating 
administrative  reviews  of  the  following 
antidumping  and  countervailing  duty 
orders  and  findings.  We  intend  to  issue 
the  final  results  of  these  reviews  not 
later  than  November  30, 1999. 


Period  to  be  reviewed 


Antidumping  duty  proceedings 

ARGENTINA:  Carbon  Steel  Wire  Rods.  A-357-007 „ 

Adndar  Industria  Argentina  de  Aceros  SA 
MEXICO:  Circular  Wekled  Non-Altoy  Steel  Pipe,  A-201-805 


11/1/97-10/31/98 
11/1/97-10/31/98 
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Hylsa,  S.A.  de  C.V. 

Tuberia  Nacional,  S.A.  de  C.V. 
REPUBUC  OF  KOREA:  Circular  Welded  NorvAlloy  Steel  Pipe.  A-580-809 

Dongbu  Steel  Co..  Ltd. 

Hyundai  Pipe  Co..  Ltd. 

Korea  Iron  and  Steel  Co. 

Shinho  Steel  Co..  Ltd. 

SeAH  Steel  Corporation 

Union  Steel  Manufacturing  Co..  Ltd. 
TAIWAN:  Collated  Roofing  Nails.  A-583-826  

Dinsen  Fastening  System.  Inc. 
THE  PEOPLE'S  REPUBLIC  OF  CHINA:  Fresh  Garlic.^  A-570-831  ...„ 

Fook  Huat  Tong  Kee  Re..  Ltd. 

Rizfiao  Hanxi  Fisheries  &  Comprehensive  Development  Co..  Ltd. 

Commercial  Peregrin,  S.A. 
THE  PEOPLE'S  REPUBLIC  OF  CHINA;  Paper  Clips.2  A-570-826  

Hui  Zhou  Shi  Da  Wing  Plastic  Metal  Factory 

Zhejiang  Light  Industrial  Products  Import  &  Export  Corp. 


None. 


Ccantervalling  Duty  Proceedings 


Suspension  Agraements 

KAZAKHSTAN:  Uranium.3  A-834-802  

SII»K3APORE:  Certain  Refrigeration  Compressors.  C-659-001  

THE  UKRAINE:  Silicomanganese,  A-823-e05 


Period  to  be  reviewed 


It/1/97-10/31/98 


11/20/97-10/31/98 
11/1/97-10/31/98 

11/1/97-10/31/98 


10/1/97-09/30/98 
04/1/97-03/31/98 
11/1/97-10/31/98 


rw/L*X°U^  !!^«.I1^.,S*1^®*»*^  "°*  ^^^  '5^  a  separate  rate,  all  other  exporters  of  fresh  garlic  from  the  People's  Republic  of 
oi^Jll^™  o®«22*  *^''****  ^  ^  separate  rate  are  deemed  to  be  covered  by  this  review  as  part  of  the  si^  PRO  entity  ofWWch  tl2>«m^ 

rhil*^°lJ![!!  f!^.Il^.  «»'i^™es.*>es  not  qualify  for  a  separate  rate,  all  other  exporters  of  paper  dips  from  the  Peopte's  Republic  of 
SSSt^a/n  pSrt  ^^^  ^®  *^'"®'^  *°       "^"^'^  "^  ***  '^"^  ^  P^  °'  tlwsingtePRC  entity  ofWhk5i  ttteram^ 

5  Inadvertently  omitted  from  previous  initiation  notice. 


During  any  administrative  review 
covering  all  or  part  of  a  period  falling 
between  the  first  and  second  or  third 
and  fourth  anniversary  of  the 
pubhcation  of  an  antidumping  duty 
order  imder  section  351.211  or  a 
determination  under  section  351.218(d) 
(simset  review),  the  Secretary,  if 
requested  by  a  domestic  interested  party 
within  30  days  of  the  date  of  publication 
of  the  notice  of  initiation  of  the  review, 
will  determine  whether  antidimiping 
duties  have  been  absorbed  by  an 
exporter  or  producer  subject  to  the 
review  if  the  subject  merchandise  is 
sold  in  the  United  States  through  an 
importer  that  is  affiUated  with  such 
exporter  or  producer.  The  request  must 
include  the  name(s)  of  the  exporter  or 
producer  for  which  the  inquiry  is 
requested. 

For  transition  orders  defined  in 
section  751(c)(6)  of  the  Act.  the 
Secretary  will  apply  paragraph  (j)(l)  of 
the  Department's  Regulations  to  any 
administrative  review  initiated  in  1998 
(19  CFR  351.213(j)(l-2)). 

Interested  parties  must  submit 
applications  for  disclosure  imder 
administrative  protective  orders  in 
accordance  with  19  CFR  353.34(b)  and 
355.34(b). 

These  initiations  and  this  notice  are 
in  accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930.  as  amended  (19 


U.S.C.  1675(a)).  and  19  CFR 
351.221(c)(l)(i). 

Dated:  December  17, 1998. 

HoUyA.Kiiga. 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  98-34036  Filed  12-22-98;  8:45  am] 
BHJJNQ  CODE  3StO-OS-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Export  Trade  Certificate  of  Review 

ACTKM:  Notice  of  Issuance  of  an  Export 
Trade  Certificate  of  Review.  Application 
No.  98-00001. 

SUMMARY:  The  Department  of  Commerce 
has  issued  an  Export  Trade  Certificate  of 
Review  to  Fresh  Fruit  Exporters 
Association.  This  notice  siunmarizes  the 
conduct  for  which  certification  has  been 
granted. 

FOR  FURTHER  INFORMATION  CONTACT: 
Morton  Schnabel.  Director.  Office  of 
Export  Trading  Ccmipany  Affairs, 
International  Tnde  Administration. 
202-482-5131.  This  is  not  a  toll-fiee 
number. 

SUPPLEMENTARY  MFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 


Trade  Certificates  of  Review.  The 
regulations  implementing  Title  III  are 
found  at  15  CFR  Part  325  (1998). 

The  Office  of  Export  Trading 
Company  Affairs  ("OETCA")  is  issuing 
this  notice  piusuant  to  15  CFR  325.6(b), 
which  requires  the  Department  of 
Commerce  to  publish  a  summary  of  a 
Certificate  in  the  Federal  Register. 
Under  Section  305  (a)  of  the  Act  and  15 
CFR  325.11(a),  any  person  aggrieved  by 
the  Secretary's  determination  may, 
within  30  days  of  the  date  of  this  notice, 
bring  an  action  in  any  appropriate 
district  court  of  the  Unitmi  States  to  set 
aside  the  determination  on  the  groimd 
that  the  determination  is  erroneous. 

Description  of  Certified  Conduct 

Export  Trade 

1.  Products 
Fresh  fruit. 

2.  Services 

Inspection,  quality  control,  marketing 
and  promotional  services. 

3.  Technology  Rights 

Proprietary  rights  to  all  technology 
associated  with  Products  or  Services, 
including,  but  not  limited  to;  patents, 
trademarks,  service  marks,  trade  names, 
copyrights,  trade  secrets,  and  know- 
how. 
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A .  Export  Trade  Facilitation  Services  (as 
1  ]  ley  Relate  to  the  Export  of  Products. 
4  Tvices  and  Technology  Rights) 

All  export  trade-related  facilitation 
t  i  rvices,  including,  but  not  limited  to: 
( (  nsulting  and  trade  strategy;  sales  and 
1  ]  arketing;  export  brokerage;  foreign 
I "  arketing  research;  foreign  market 
development;  overseas  advertising  and 
ptomotion;  product  research  and  design 
bi  ised  on  foreign  buyer  and  consumer 
p  references;  inspection  and  quality 
control;  transportation;  insurance; 
billing  of  foreign  buyers;  collection 
(Ijetters  of  credij  and  other  financial 
iistruments);  provision  of  overseas  sales 
and  distribution  facilities  and  overseas 
Mies  staff;  legal,  accounting  and  tax 
^^sistance;  management  information 
systems  development  and  application; 
assistance  related  to  participation  in 
government  export  assistance  programs. 
BUch  as  the  Export  Enhancement  and 
Market  Promotion  programs. 

Export  Markets 

UThe  Export  Markets  include  all  parts 
f  the  world  except  the  United  States 
( he  fifty  states  of  the  United  States,  the 
Jistrict  of  Columbia,  the 
i  tommonwealth  of  Puerto  Rico,  the 
'  riigin  Islands.  American  Samoa.  Guam, 
fhe  Commonwealth  of  the  Northern 
Mariana  Islands  and  the  Trust  Territory 
)f  the  Pacific  Islands). 


ixport  Trade  Activities  and  Methods  of 
Jperation 

In  coimection  with  the  promotion  and 
tale  of  Members'  Products,  Services 
ind/or  Technology  Rights  into  the 
ixport  Markets,  FFEA  and/or  one  or 
nore  of  its  Members  may: 

1.  Design  and  execute  foreign 
marketing  strategies  for  its  Export 
Markets; 

2.  Prepare  joint  bids,  establish  export 
prices  for  Members'  Products  and 
Services,  and  estabhsh  terms  of  sale  in 
Export  Markets  in  connection  with 
potential  or  actual  bona  fide 
opportvmities; 

3.  Design,  develop  and  market  generic 
corporate  labeb  for  use  in  Export 
Markets; 

4.  Engage  in  joint  promotional 
activities  directly  targeted  at  developing 
Export  Markets,  such  as:  arranging  trade 
shows  and  marketing  trips;  providing 
advertising  services;  providing 
brochures  and  industry  newsletters; 
providing  product,  service,  and  industry 
information;  conducting  international 
market  and  product  research;  and 
procuring  international  marketing, 
advertising,  and  promotional  services; 

5.  Share  the  cost  of  joint  promotional 
activities  among  the  Members; 


6.  Conduct  product  and  packaging 
research  and  development  exclusively 
for  export  in  order  to  meet  foreign 
regulatory  requirements,  foreign  buyer 
specifications,  and  foreign  consumer 
preferences; 

7.  Negotiate  and  enter  into  agreements 
with  governments  and  other  foreign 
persons  regarding  non-tariff  trade 
barriers  in  Export  Markets; 

8.  EstabUsh  and  operate  fumigation 
facilities  and  provide  specialized 
packing  operations  and  other  quality 
control  procedures  to  be  followed  by 
Members  in  the  export  of  Products  into 
Export  Markets; 

9.  Assist  each  other  in  maintaining 
the  quality  standards  necessary  to  be 
successful  in  Export  Markets; 

10.  Advise  ana  cooperate  with 
agencies  of  the  U.S.  Government  in 
establishing  procedures  regulating  the 
export  of  Members'  Products,  Services 
and/or  Technology  Rights  into  Export 
Markets; 

11.  Negotiate  and  enter  into  purchase 
agreements  with  buyers  in  Export 
Markets  regarding  export  prices, 
quantities,  type  and  quality  of  Products, 
time  periods,  and  the  terms  and 
conditions  of  sale; 

12.  Broker  or  take  title  to  Products 
intended  for  Export  Markets; 

13.  Purchase  Products  from  non- 
Member  producers  to  fulfill  specific 
sales  obligations,  provided  that  FFEA 
and/or  Members  shall  make  such 
purchases  only  on  a  transaction-by- 
transaction  basis  and  when  the 
Members  are  unable  to  supply,  in  a 
timely  manner,  the  requisite  Products  at 
a  price  competitive  under  the 
circumstances; 

14.  Solicit  non-Member  producers  to 
become  Members; 

15.  Procure,  negotiate,  contract,  and 
administer  transportation  services  for 
Products  in  the  course  of  export, 
including  overseas  freight 
transportation,  inland  freight 
transportation  from  the  packing  house 
to  the  U.S.  port  of  embarkment,  leasing 
of  transportation  equipment  and 
facilities,  storing  and  warehousing, 
stevedoring,  wharfage  and  handling, 
insxirance,  and  freight  forwarder 
services; 

16.  Arrange  for  trade  documentation 
and  services,  customs  clearance, 
financial  instruments,  and  foreign 
exchange; 

17.  .Grange  financing  through  private 
financial  entities; 

18.  Bill  and  collect  monies  from 
foreign  buyers,  and  arrange  for  or 
provide  accoimting,  tax.  legal  and 
consulting  services  in  relation  to  Export 
Trade  Activities  and  Methods  of 
Operation; 


19.  Enter  into  exclusive  agreements 
with  non-Members  to  provide  Export 
Trade  Facilitation  Services; 

20.  Apply  for  and  utilize  applicable 
export  assistance  and  incentive 
programs  available  within  governmental 
sectors; 

21.  Negotiate  and  enter  into 
agreements  with  governments  and 
foreign  persons  to  develop  countertrade 
arrangements,  provided  that  this 
Certificate  does  not  protect  any  conduct 
related  to  the  sale  of  goods  in  the  United 
States  that  are  imported  as  part  of  any 
countertrade  transactions; 

22.  Refuse  to  deal  with  or  provide 
quotations  to  other  Export 
Intermediaries  for  sales  of  Members* 
Products  into  Export  Markets; 

23.  Require  common  marking  and 
identification  of  Members'  Products 
sold  in  Export  Markets; 

24.  Exchange  information  as 
necessary  to  carry  out  Export  Trade 
Activities  and  Methods  of  Operation, 
including: 

(a)  Information  about  sales,  marketing 
efforts,  and  sales  strategies  in  Export 
Markets,  including  pricing;  projected 
demand  in  Export  Markets  for  Products; 
customary  terms  of  sale;  and  foreign 
buyer  and  consumer  product 
specifications; 

(b)  Information  about  the  price, 
quality,  quantity,  source  and  delivery 
dates  of  Products  available  from  the 
Members  for  export; 

(c)  Information  about  terms  and 
conditions  of  contracts  for  sales  in 
Export  Markets  to  be  considered  and/or 
bid  on  by  FFEA  and/or  Members; 

(d)  Information  about  expenses 
specific  to  exporting  to  and  within 
Export  Markets,  including 
transportation,  transshipments, 
intermodal  shipments,  insurance, 
inland  freight  to  port,  port  storage, 
commissions,  export  sales, 
docimientation,  financing  and  customs 
duties  or  taxes; 

(e)  Information  about  U.S.  and  foreign 
legislation  and  regulations,  including 
Federal  marketing  order  programs  that 
may  affect  sales  to  Export  Markets; 

(f)  Information  about  FFEA's  or 
Members'  export  operations,  including 
sales  and  distribution  networks 
established  by  FFEA  or  Members  in 
Export  Markets,  and  prior  export  sales 
by  Members,  including  export  price 
information;  and 

(g)  Information  about  claims  or  bad 
debts  by  FFEA's  or  Members'  customers 
in  Export  Markets. 

Definitions 

1.  Export  Intermediary  means  a 
person  who  acts  as  distributor,  sales 
representative,  sales  or  marketing  agent, 
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or  broker,  or  who  performs  similar 
functions,  including  providing,  or 
arranging  for  the  provision  of,  Export 
Trade  Facilitation  Services. 

2.  Member  means  a  person  who  has 
membership  in  FFEA  and  who  has  been 
certified  as  a  "Member"  within  the 
meaning  of  Section  325.2(1)  of  the 
Regulations,  set  out  in  Attachment  A 
and  incorporated  by  reference. 

Terms  and  Conditions  of  Certificate 

1.  Except  as  provided  in  paragraphs 
24(b)  and"24(d)  of  the  Export  Trade 
Activities  and  Methods  of  Operation, 
neither  FFEA  nor  any  Member  shall 
intentionally  disclose,  directly  or 
indirectly,  to  any  other  Member  any 
information  about  its  or  any  other 
Member's  costs,  production,  capacity, 
inventories,  domestic  prices,  domestic 
sales,  terms  of  domestic  marketing  or 
sale,  or  U.S.  business  plans,  strategies, 
or  methods,  unless  (1)  such  information 
is  already  generally  available  to  the 
trade  or  public;  or  (2)  the  information 
disclosed  is  a  necessary  term  or 
condition  (e.g.,  price,  time  required  to 
fill  an  order,  etc.)  of  an  actual  or 
potential  bona  fide  sale  and  the 
disclosure  is  limited  to  the  prospective 
purchasing  Member. 

2.  Each  Member  shall  determine 
independently  of  other  Members  the 
quantity  of  Products  the  Member  will 
make  available  for  export  or  sell  through 
FFEA.  FFEA  may  not  soUdt  bom  any 
Member  specific  quantities  for  export  or 
require  any  Member  to  export  any 
minimum  quantity  of  products. 

3.  Any  agreements,  discussions,  or 
exchanges  of  information  under  this 
Certificate  relating  to  quantities  of 
Products  available  for  Export  Markets, 
product  specifications  or  standards, 
export  prices,  product  quality  or  other 
terms  and  conditions  of  export  sales 
(other  than  export  financing)  shall  be  in 
connection  only  with  actual  or  potential 
bona  fide  export  transactions  or 
opportunities  and  shall  include  only 
those  Members  participating  or  having  a 
genuine  interest  in  participating  in  such 
transactions  or  opportunities;  provided 
that  FFEA  and/or  the  Members  may 
discuss  standardization  of  Products  and 
Services  for  purposes  of  making  bona 
fide  recommendations  to  foreign 
governmental  or  private  standard-setting 
organizations. 

4.  Meetings  at  which  FFEA  allocates 
export  sales  among  Members  and 
estabUshes  export  prices  shall  not  be 
open  to  the  public. 

5.  Participation  by  a  Member  in  any 
Export  Trade  Activity  or  Method  of 
Operation  under  tiiis  Certificate  shall  be 
entirely  voluntary  as  to  that  Member, 
subject  to  the  honoring  of  contractual 


commitments  for  sales  of  Products, 
Services  or  Technology  Rights  in 
specific  export  ti-ansactions.  A  Member 
may  withdraw  fi-om  coverage  under  this 
Certificate  at  any  time  by  giving  written 
notice  to  FFEA,  a  copy  of  which  FFEA 
shall  promptly  ti^nsmit  to  the  Secretary 
of  Commerce  and  the  Attorney  General. 

6.  FFEA  and  the  Members  will 
comply  with  requests  made  by  the 
Secretary  of  Commerce  on  behalf  of  the 
Secretary  or  the  Attorney  General  for 
information  or  documents  relevant  to 
conduct  under  the  Certificate.  The 
Secretary  of  Commerce  vdll  request 
such  information  or  dociunents  when 
either  the  Attorney  General  or  the 
Secretary  believes  that  the  information 
or  docimients  are  required  to  determine 
that  the  Export  Trade,  Export  Trade 
Activities  and  Methods  of  Operation  of 
a  person  protected  by  this  Certificate  of 
Review  continue  to  comply  with  the 
standards  of  section  303(a)  of  the  Act. 

A  copy  of  this  Certificate  will  be  kept 
in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility 
Room  4102,  U.S.  Department  of 
Commerce,  14th  Sbceet  and  Constitution 
Avenue,  N.W.,  Washington.  D.C.  20230. 

Dated:  December  17, 1998. 
Morton  Schnabel, 

Director,  Office  of  Export  Trading  Company 
Affairs. 


Attachment  A 

Members  (within  the  meaning  of 
Section  325.2(1)  of  the  Regulations): 
Autenrieth  &  Gray.  Agoura  Hills.  CA 

Fresh  Western  International.  Inc.. 
Salinas,  CA 

Fruit  Unlimited  Inc.,  Visalia,  CA 
Giscal  Limited.  U.S.A..  Los  Angeles. 

Great  Oriental  Corporation.  Anaheim. 
CA 

Pandol  Bros..  Inc..  Delano.  CA 

Paramount  Export  Company 
Oakland.  CA 

Primary  Export  International.  Inc.. 
South  San  Francisco.  CA  Renown  LLC 
Redlands.  CA 

United  Fruits  (Calif.)  Corp.  and 
United  Overseas  Trading  Corp..  Santa 
Monica.  CA 

Vanguard  Trading  Services.  Inc.. 
Issaquah.  WA 

Westlake-Miller.  Inc..  Los  Angeles. 
[PR  Doc.  98-33989  Filed  12-22-98;  8:45  am) 

BILLING  CODE  3$1».|)|M> 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
Showcase  Exhibit  of  U.S.  Exports 

AGENCY:  International  Trade 
Administration.  DOC. 
action:  Notice  of  Showcase  Exhibit  of 
U.S.  Exports. 

DATES:  December  23, 1998. 
SUMMARY:  The  International  Trade 
Administitition  ("ITA")  of  the 
Department  of  Commerce  announces  an 
exhibition  of  exported  U.S.  products 
and  services.  The  exhibition  will 
showcase  U.S.  exports  by  displaying 
successfully  exported  products  and 
services  at  ITA  headquarters  in 
Washington,  D.C,  to  highlight  the 
benefits  of  exporting  and  the  impact  of 
exports  on  the  U.S.  economy. 
Companies  and  trade  associations  are 
encouraged  to  express  interest  in 
providing  exhibit  material.  The 
information  technology  sector  will  be 
the  next  industrial  sector  to  be 
represented. 

AUTHOflTTY:  15  U.S.C.  1512. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Robin  Gaines:  U.S.  Department  of 
Commerce/TTA;  Room  2805; 
Washington.  DC  20230;  Telephone  (202) 
482-3013;  fax  (202)  482-0952. 
SUPPLEMENTARY  INFORMATION: 
Background 

ITA  is  showcasing  U.S.  exports  by 
exhibiting  successfully  exported 
products  and  services  at  its 
headquarters  in  Washington.  DC,  to 
highlight  the  benefits  of  exporting  and 
the  impact  of  exports  on  the  U.S. 
economy.  The  exhibit,  which  represents 
a  series  of  industries  and  a  variety  of 
companies,  is  located  in  the  Office  of 
the  Under  Secretary  for  International 
Trade.  The  exhibit  vdll  be  rotated 
approximately  every  four  months. 

The  third  sector  to  be  displayed  is  the 
information  technology  sector. 
Companies  and  trade  associations  in 
this  sector  are  encouraged  to  express 
interest  in  showcasing  their  exports  of 
goods  and/or  services  by  contacting  ITA 
through  the  individual  listed  above. 
Displayed  items  may  include 
illustrations,  miniaturized  or  actual 
models,  or  actual  products.  Examples  of 
appropriate  displays  would  include 
models  or  illustrations  of 
microprocessors,  dynamic  random 
access  memory  (DRAM)  devices,  stuffed 
printed  circuit  boards,  passive 
components  such  as  electron  tubes, 
capacitors,  resistors,  and  connectors, 
semiconductor  manufacturing 
equipment,  hard  disk  drives  or 
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I  tssemblies,  laser -a^dink-iet  printan?'! 
I  xjmputer  systems  (desktop  and  portable 
>ersonal  computers,  workstations, 
«rvers,  mainframes,  and 
supercomputers),  networking 
equipment  (network  interface  cards, 
lubs,  routers,  and  LAN  switches), 
M)ftware,  telephone  and  telegraph 
apparatus  (customer  premises, 
switching,  and  transmission  eqiupment) 
[»llular  radio  telephones,  fiber  optic 
equipment,  satellite  communications 
systems  (space  and  ground  segments), 
and  telecommunications  and 
information  services,  or  IT  projects  that 
have  been  constructed  overseas  and 
incorporate  substantial  U.S.  products 
and/or  services. 

Extensive  shelf-space  and  floor-space 
are  available  in  this  executive-style 
office. 

Selection  Process: 

Items  will  be  selected  for  exhibition 
on  the  basis  of  the  following  factors: 

(1)  Items  must  be  produced  in,  or 
representative  of  services  exported  from, 
the  United  States  and  have  at  least  a 
51%  U.S.  content,  including  materials, 
equipment  and  labor  (in  the  case  of 
large  development  projects,  the 
applicant  should  identify  substantial 
U.S.  products  or  services  into  the 
completed  project).  To  highUght  the 
impact  of  exports  on  small  businesses, 
items  will  also  be  considered  that  are 
produced  by  U.S.  companies  that  do  not 
directly  export  but  rather  whose  goods 
or  services  are  incorporated  into  another 
company's  for  export. 

(2)  The  items  must  relate  to  the 
industry  selected  by  ITA  and  be  suitable 
for  exhibition  in  a  limited  space. 

(3)  The  company  must  not  be  owned 
or  controlled,  indirectly  or  directly,  by 
a  foreign  government. 

(4)  Items  chosen  should  reflect 
diversity  of  company  size,  location, 
demographics,  and  traditional  imder- 
representation  in  business. 

Other  conditions:  Displayed  items 
will  be  considered  loans  to  the 
Department.  Companies  will  be 
responsible  for  shipment  of  the  item  to 
and  from  the  Commerce  Department,  for 
obtaining  appropriate  insurance,  and  for 
all  related  costs. 

Time  Frame  for  Applications: 
Expressions  of  interest  from  the 
information  technology  sector  should  be 
received  by  January  15, 1999. 
Expressions  of  interest  should  be  sent  to 
the  ITA  official  identified  above. 

A  Federal  Register  notice  will  be 
published  subsequently  to  annoimce  the 
next  sector  to  be  highlighted. 
Ambassador  David  L.  Aaron, 
Under  Secretary  for  International  Trade. 
[FR  Doc.  98-34035  Filed  12-22-98;  8:45  am] 

WLUNG  CODE  3S10-2S-P 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Increase  of  a  Guaranteed  Access  Level 
for  Certain  Cotton  Textile  Products 
Produced  or  Manufactured  in 
Guatemala 

December  16. 1998. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing  a 

guaranteed  access  level. 

EFFECTIVE  DATE:  December  17, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  level,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

On  the  request  of  the  Govenunent  of 
Guatemala,  the  U.S.  Government  has 
agreed  to  increase  the  current 
guaranteed  access  level  for  Categories 
347/348. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057, 
published  on  December  17, 1997).  Also 
see  62  FR  67624,  published  on 
December  29, 1997. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 
December  16, 1998. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  19, 1997,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Guatemala  and  exported 
during  the  period  which  began  on  January  1, 
1998  and  extends  through  December  31, 
1998. 


Effective  on  December  17, 1998,  you  are 
directed  to  increase  the  guaranteed  access 
level  for  Categories  347/348  to  1.750,000 
dozen. 

The  Committee  for  the  Implementation  df 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  98-33926  Filed  12-22-98;  8:45  am] 
BILUNO  CODE  SSIO-OR-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  an  Import  Limit  for 
Certain  Wool  Textile  Products 
Produced  or  Manufactured  in  the 
Former  Yugoslav  Republic  of 
Macedonia 

December  16. 1998. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  reducing  a 
limit. 

EFFECTIVE  DATE:  January  1,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  Umit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  1999  Umit  for  Category  435  is 
being  reduced  to  account  for 
carryforward  applied  in  1998. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
niunbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057, 
published  on  December  17, 1997). 
hiformation  regarding  the  1999 
CORRELATION  will  bepublished  in  the 
Federal  Register  at  a  later  date.  Also  see 
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63  FR  53879.  published  on  October  7. 

1998. 

l^ILCribb, 

Qiairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committae  fiir  the  Implementation  of  Textile 
A^raenents 

December  16, 1998. 
Commissioner  of  Customs , 
Department  of  the  Treasury.  Washington,  DC 
20229. 


Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  September  30, 1998,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  wool  textile 
products,  produced  or  manufactured  in  the 
Fonner  Yugoslav  Republic  of  Macedonia  and 
exported  during  the  twelve-month  period 
beginning  on  January  1, 1999  and  extending 
through  December  31, 1999. 

Effective  on  January  1, 1999,  you  are 
directed  to  reduce  the  limit  for  Category  435 
to  26,218  dozen,  as  provided  for  in  the 
agreement  between  the  Governments  of  the 
United  States  and  the  Former  Yugoslav 
Republic  of  Macedonia  dated  August  6, 1996. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  fells  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C553(a)(l). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Conmiittee  for  the  Implementation 
of  Textile  Agreements. 

(Doc.98-33924  Filed  12-22-98;  8:45  ami 
■UMQ  COK  35ie-im.# 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Decrease  of  a  Designated  Consultation 
Level  for  Certain  Cotton  and  Man-Made 
Fiber  Textile  Products  Produced  or 
Manufactured  in  Mexico 

December  16, 1998. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  decreasing  a 
designated  consultation  level. 


EFFECTIVE  DATE:  January  1, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  die 
quota  status  of  this  level,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port 
call  (202)  927-5850.  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.ustreas.gov.  For 


information  on  embargoes  and  quota  le- 
openings.  call  (202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  1999  designated  consultation 
level  for  Categories  338/339/638/639  is 
being  decreased  to  acgount  for  the 
increase  applied  to  the  1998  level. 

The  leveldoes  not  apply  to  NAFTA 
(North  American  Free  Trade  Agreement) 
originating  goods,  as  defined  in  Annex 
300-B.  Chapter  4  and  Annex  401  of  the 
agreement.  In  addition,  this  consultation 
level  does  not  apply  to  textile  and 
apparel  goods  that  are  assembled  in 
Mexico  fitjm  fabrics  wholly  formed  and 
cut  in  the  United  States  and  exported 
bom  and  re-imported  into  the  United 
States  under  U.S.  tariff  item  9802.00.90. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
niunbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057. 
pubUshed  on  December  17. 1997). 
Information  regarding  the  1999 
CORRELATION  wiU  be  published  in  die 
Federal  Register  at  a  later  date.  Also  see 
63  FR  53880.  published  on  October  7. 
1998. 

Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Comminee  for  the  Implementation  of  Textile 
Agreements 

December  16, 1998. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  September  30, 1998  by  the 
Chairman,  Conunittee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Mexico  and  exported  during 
the  period  which  begins  on  January  1, 1999 
and  extends  through  December  31, 1999.  The 
levels  established  in  that  directive  do  not 
apply  to  NAFTA  (NorUi  American  Free  Trade 
Agreement)  originating  goods,  as  defined  in 
Annex  300-B,  Chapter  4  and  Annex  401  of 
NAFTA  or  to  goods  assembled  in  Mexico 
from  fabrics  wholly  fonned  and  cut  in  the 
United  States  and  exported  from  and  re- 
imported  into  the  United  States  under  U.S. 
tariff  item  9802.00.90. 

Effective  on  January  1, 1999,  you  are 
directed  to  decrease  the  1999  designated 
consultation  level  for  Categories  338/339/ 
638/639  to  578,500  dozen,  pursuant  to 
exchange  of  letters  dated  December  5, 1997 
and  provisions  of  the  NAFTA  (North 
American  Free  Trade  Agreement). 


The  Conunittee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  98-33925  Filed  12-22-98;  8:45  am] 
MUJNQ  COOE  361»4R-F 


COMMTTTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Availability  of  the  Correlation:  Textile 
and  Apparel  Categories  With  tlie 
Hanmonized  Tariff  Schedule  of  the 
United  States  for  1999 

December  16, 1998. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Aneements 
(OTA). 

ACTION:  Notice. 


FOR  FURTHER  INFORMATION  CONTACT:  Lori 
E.  Mennitt.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202) 482-3400. 

SUPPt.EMENTARY  INFORMATION: 

The  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA)  announces  that  the  1999 
Correlation,  based  on  the  Harmonized 
Tariff  Schedule  of  the  United  States, 
will  be  available  in  December  1998  as 
part  of  the  Office  of  Textiles  and 
Apparel  (OTEXA)  CD-Rom  pubUcations. 

The  CD-Rom  may  be  purchased  from 
the  U.S.  Department  of  Commerce, 
Office  of  Textiles  and  Apparel,  14th  and 
Constitution  Avenue.  NW..  room  H3100. 
Washington.  DC  20230.  ATTN:  Barbara 
Anderson,  at  a  cost  of  $25.  Checks  or 
money  orders  should  be  made  payable 
to  the  U.S.  Department  of  Commerce. 
Troy  H.  Cribb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.98-33923  Filed  12-22-98;  8:45  am] 
MLUNQ  COOE  3510-OR-F 
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odl^ARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SIf  ACE  ADMINISTRATION 

IpMB  Control  No.  9000-00911 

Proposed  Collection;  Comment 
Request  Entitled  Anti-KlddMCii 
Procedures 

AOENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
XSninistration  (NASA). 
action:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
US.C.  Chapter  35),  the  Federal 
AiOquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
GliEice  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
ctoceming  Anti-Kickback  Procedures. 
•The  clearance  ciurently  expires  on  April 
31.1999. 

d|/  iTES:  Comments  may  be  submitted  on 
di  before  February  22. 1999. 
MDRESSE8:  Comments  regarding  this 
bikrden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
Should  be  submitted  to:  FAR  Desk 
Officer.  OMB,  Room  10102.  NEOB. 
Washtogton.  DC  20503,  and  a  copy  to 
the  General  Services  Administration. 
FAR  Secretariat  (MVRS).  1800  F  Street. 
KW.  Room  4035.  Washington.  DC 
20405.  Please  dte  OMB  Control  No. 
9000-0091.  Anti-Kickback  Procedures, 
ia  all  correspondence. 
I^OR  FURTHER  INFORMATIOH  CONTACT:  Paul 
infield.  Federal  Acquisition  Policy 
livison.  GSA  (202)  501-1757. 
3JPPLEMENTARY  INFORMATION: 

^uPurpose 

Federal  Acquisition  Regulation  (FAR) 
i  2.203-7.  Anti-Kickback  Procedures, 
r  aquires  that  all  contractors  have  in 
[  ilace  and  follow  reasonable  procedures 
(  esigned  to  prevent  and  detect  in  its 
I  wn  operations  and  direct  business 
1  elationships.  violations  of  section  3  of 
^e  Anti-Kickback  Act  of  1986  (41 
J.S.C.  51-58).  Whenever  prime 
I  »ntractors  or  subcontractors  have 
1  easonable  grounds  to  believe  that  a 
'  riolation  of  section  3  of  the  Act  may 
lave  occurred,  they  are  required  to 
eport  the  possible  violation  in  writing 


to  the  contracting  agency  or  the 
Department  of  Justice.  Tlie  information 
is  used  to  determine  if  any  violations  of 
section  3  of  the  Act  have  occurred. 


B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  1  hour  per  completion, 
including  the  time  for  revievdng 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents.  100; 
responses  per  respondent.  1;  total 
annual  responses.  100;  preparation 
houis  per  response.  1;  and  total 
response  burden  hours,  100. 

Obtaining  Copies  of  Proposab 

Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration.  FAR  Secretariat 
(MVRS).  Room  4035. 1800  F  Street.  NW. 
Washington,  DC  20405,  telephone  (202) 
208-7312.  Please  cite  OMB  Control  No. 
9000-0091.  Anti-Kickback  Procedures, 
in  all  correspondence. 

Dated:  December  17, 1998. 
Edward  C  Led), 

Director.  Federal  Acquisition  Policy  Division. 
IFR  Doc.  98-33939  Filed  12-22-98;  8:45  ami 
BILUNO  CODE  M2».M.^ 


DATES:  Comments  may  be  submitted  on 
or  before  February  22. 1999. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  biuden. 
should  be  submitted  to:  FAR  Desk 
Officer.  OMB.  Room  10102.  NEOB. 
Washington.  DC  20503.  and  a  copy  to 
the  General  Services  Administration. 
FAR  Secretariat  (MVRS).  1800  F  Street. 
NW.  Room  4035,  Washington.  DC 
20405.  Please  dte  OMB  Control  No. 
9000-0101.  Drug-Free  Workplace,  in  all 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Linfield.  Federal  Acquisition  Policy 
Division.  GSA  (202)  501-1757. 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0101] 

Proposed  Collection;  Comment 
Request  Entitled  Drug-Free  Wortiplace 

AQENOES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Drug-Free  Workplace.  The 
clearance  currently  expires  on  April  30. 
1999. 


SUPPLEMENTARY  INFORMATION: 
A.PurpoM 

The  contract  clause  at  FAR  52.223-6 
requires  (1)  contract  employees  to  notify 
their  employer  of  any  criminal  drug 
statute  conviction  for  a  violation 
occurring  in  the  woikplace:  and  (2) 
Government  contractors,  after  receiving 
notice  of  such  convictipn.  to  notify  the 
contracting  officer. 

The  information  provided  to  the 
Government  is  used  to  determine 
contractor  compliance  with  the 
statutory  requirements  to  maintain  a 
drug-frtie  workplace. 

B.  Annual  Reporting  Burden 

PubUc  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  .  1 7  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  RiBspondents,  60(y, 
responses  per  respondent,  1;  total 
annual  responses,  600;  preparation 
hours  per  response,  .17;  and  total 
response  burden  hours,  102. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration.  FAR  Secretariat 
(MVRS).  Room  4035. 1800  F  Street.  NW, 
Washington.  DC  20405,  telephone  (202) 
208-7312.  Please  cite  OMB  Control  No. 
9000-0101.  Drug-Free  Workplace,  in  all 
correspondence. 

Dated:  December  17. 1998. 
Edward  C.  Loeb. 

Director.  Federal  Acquisition  Policy  Division. 
(PR  Doc  98-33940  Filed  li:-22-98;  8:45  am] 
■LUNO  CODE  M20-34-P 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No.  9000-0005] 

Proposed  Collection;  Comment 
Request  Entitled  Architect-Engineer 
and  Related  Services  Questionnaire  for 
Specific  Project  (SF  255) 

AGBiaES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Architect-Engineer  and 
Related  Services  Questionnaire  for 
Specific  Project  (SF  255).  The  clearance 
currently  expires  on  April  30,1999. 
DATES:  Comments  may  be  submitted  on 
or  before  February  22, 1999. 
ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  E)esk 
Officer.  OMB,  Room  10102.  NEOB. 
Washington.  DC  20503.  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat  (MVRS).  1800  F  Street. 
NW,  Room  4035,  Washington,  DC 
20405.  Please  cite  OMB  Control  No. 
9000-0005,  Architect-Engineer  and 
Related  Services  Questionnaire  for 
Specific  Project  (SF  255),  in  all 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT:  Jack 
O'Neill,  Federal  Acquisition  Policy 
Division,  GSA  (202)  501-3856. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Standard  Form  255  is  used  by  all 
Executive  agencies  to  obtain 
information  from  architect-engineer  (A- 
E)  firms  interested  in  a  particular 
project.  The  information  on  the  form  is 
reviewed  by  a  selection  panel  composed 
of  professional  people  and  assists  the 
panel  in  selecting  the  most  qualified  A- 
E  firm  to  perform  the  specific  project. 
The  form  is  designed  to  provide  a 
uniform  method  for  A-E  firms  to  submit 


information  on  experience,  personnel, 
capabilities  of  the  A-E  firm  to  perform, 
along  with  information  on  the 
consultants  they  expect  to  collaborate 
with  on  the  specific  project. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  1.2  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents. 
5,000;  responses  per  respondent,  4;  total 
annual  responses.  20,000;  preparation 
hoin-s  per  response.  1.2;  and  total 
response  burden  hoiu-s,  24,000. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4035. 1800  F  Street.  NW. 
Washington,  DC  20405.  telephone  (202) 
208-7312.  Please  cite  OMB  Control  No. 
9000-0005.  Architect-Engineer  and 
Related  Services  Questionnaire  for 
Specific  Project  (SF  255).  in  all 
correspondence. 

Dated:  December  17. 1998. 
Edward  C.  Loeb, 

Director,  Federal  Acquisition  Policy  Division. 
[FR  Doc.  9a-33941  Filed  12-22-98;  8:45  am] 

BILUNG  CODE  6820-34-P 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Proposed  collection;  Comment 
Request 

agency:  Office  of  the  Assistant 

Secretary  of  Defense  (Health  Affairs) 

DoD. 

ACTION:  Notice. 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Office  of  the 
Assistant  Secretary  of  Defense  (Health 
Afiiairs)  announces  the  proposed 
reinstatement  of  a  public  information 
collection  and  seeks  public  comment  on 
the  provisions  thereof.  Comments  are 
invited  on:  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  biu-den  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 


clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

DATES:  Consideration  will  be  given  to  all 
comments  received  by  February  22, 
1999. 

ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
the  TRICARE  Management  Activity, 
Special  Contract  Operations  Branch, 
ATTN:  Terri  Katsouranis.  16401  East 
Centretech  Parkway.  Aurora.  CO  80011- 
9043. 

FOR  FURTHER  INFORMATION  CONTACT: 

To  request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or  call 
the  Si>ecial  Contract  Operations  Branch 
at  (303)  676-3444. 

Title  Associated  Form;  and  OMB 
Number:  Continued  Health  Care  Benefit 
Program;  OMB  Number  0704-0364. 

Needs  and  uses:  The  information 
collection  requirement  is  necessary  for 
individuals  to  apply  for  enrollment  in 
the  Continued  Health  Care  Benefit 
Program  (CHCBP).  The  CHCBP  is  a 
program  of  temporary  health  benefit 
coverage  comparable  to  the  health 
benefits  provided  for  former  civilian 
employees  of  the  Federal  Government. 

Affected  Public:  Individuals  or 
households. 

Annual  Burden  Hours:  150. 

Number  of  Bespondents:  600  per  year. 

Besponses  Per  Bespondent:  1. 

Average  Burden  Per  Besponse:  15 
minutes. 

Frequency:  On  occasion. 
SUPPLEMENTARY  INFORMATION: 
Summary  of  Information  Collection 

Respondents  are  beneficiaries  who 
lose  their  Military  Health  System 
entitlement  who  desire  to  enroll  in  the 
Continued  Health  Care  Benefits 
Program.  These  beneKciaries  include 
former  active  duty  members  and  their 
families,  unremarried  former  spouses, 
emancipated  children,  and  children 
placed  for  adoption  or  legal  custody. 
This  form  is  used  to  apply  for 
enrollment  in  the  Continued  Health 
Care  Benefit  Program  of  temporary 
health  benefit  coverage  comparable  to 
the  health  benefits  provided  for  former 
civilian  employees  of  the  Federal 
Government. 
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Dated:  December  17, 1998. 
i  M.  Bynum. 

,  Uternate  OSD  Federal  Re^ster  Liaison 
Officer.  Depaztment  of  Defense. 

Doc.  98-33974  Filed  12-22-98;  8:45  am) 
CODE  8000  0<  M 


EPARTMENT  OF  DEFENSE 
Ice  of  the  Secretary 

Collection;  Comment 


;  Office  of  the  Assistant 
J  of  Defense  (Command, 
1,  Commimications,  and 
Jbtelligence,  DoD. 
action:  Notice. 


solicit  minimal  personal  information 
and  investigative  information  which 
will  become  part  of  the  security 
clearance  investigation.  This  form  is 
used  to  transmit  requests  for  security 
clearance  investigations  for  access  to 
classified  information  or  employment  in 
sensitive  positions. 

Affected  Public:  Individuals:  Business 
or  other  for  profit. 

Annual  Burden  Hours:  8,041. 

Number  of  Respondents:  32,164. 

Responses  Per  Respondent:  1. 

Average  Burden  Per  Response:  15 
Minutes. 

Frequency:  On  occasion. 
SUPPLEMENTARY  INFORMATION: 
Summary  of  Information  Collection 


In  compliance  with  Section 
i50(c)(2)(A)  of  the  Paperwork  Reduction 
LCt  of  1995.  the  Office  of  the  Assistant 
.secretary  of  Defense  (C3I)  announces 
he  proposed  reinstatement  of  a  public 
nformation  collection  and  seeks  pubUc 
x)mment  on  the  provisions  thereof, 
^onunents  are  invited  on:  (a)  whether 
he  proposed  collection  of  information 
.8  necessary  for  the  proper  performance 
jf  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
broposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility, 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  February  22. 
1998. 

ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
the  Office  of  the  Assistant  Secretary  of 
Defense  Command,  Control, 
Communications,  and  Intelligence  (ASD 
C31),  6000  Defense  Pentagon,  ATTN: 
Ms.  Charlene  Wright,  Washington,  DC 
20301-6000. 

FOR  FURTHER  INFORMATION  CONTACT: 
To  request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or  call 
Office  of  the  Assistant  Secretary  of 
Defense  {C3I)  at  (703)  697-3039. 

Title:  Associated  Form;  and  OMB 
Number:  Department  of  Defense  Request 
for  Personnel  Security  Investigation;  DD 
Form  1879;  OMB  Number  0704-0384. 

Needs  and  Uses:  The  information 
collection  requirement  is  necessary  to 


The  DD  Form  1879,  "Department  of 
Defense  Request  for  Personnel  Security 
Investigation,"  is  used  to  request  Single 
Scope  Background  Investigations 
(SSBIs),  Expanded  National  Agency 
Checks  (ENACs),  SSBI  Periodic 
Reinvestigations  (PRs),  or  Special      * 
Investigative  Inquiries  (SIIs).  It  will 
accompany  the  Standard  Form  85— P, 
"Questionnaire  for  Public  Trust 
Position,"  or  Standard  Form  86, 
"Questionnaire  for  National  security 
Position,"  which  will  be  used  by  the 
Defense  Security  Service  for  the  purpose 
of  conducting  SSBIs,  ENACs,  PRs.  and 
Sns.  These  provide  the  basis  for 
determination  of  a  person's  eligibility 
for  access  to  classified  infcmnation. 
appointment  to  a  sensitive  position, 
assignment  to  duties  that  require  a 
persoimel  security  or  trustworthiness 
determination,  continuing  eligibility  for 
retention  of  a  security  clearance,  or 
assigimient  to  other  sensitive  duties. 

Dated:  December  18, 1998. 
Patrida  L.  Toppings. 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[PR  Doc.  98-33975  Filed  12-22-98;  8:45  am] 
BILLMQ  CODE  <000-«4-M 


DEPARTMENT  OF  DEFENSE 
General  Services  Administration 

National  Aeronautics  and  Space 
Administration 

[OMB  Control  No.  9000-0067] 

Proposed  Collection;  Comment 
Request  Entitled  Incentive  Contracts 


AQENaES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 


action:  Notice  of  reqxiest  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Incentive  Contracts.  The 
clearance  currently  expires  on  April  30, 
1999. 

DATES:  Comments  may  be  submitted  on 
or  before  February  22, 1999. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB, 
Washington,  DC  20503.  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat  (MVRS) ,  1800  F  Street, 
NW,  Room  4035.  Washington.  DC 
20405.  Please  dte  OMB  Control  No. 
9000-0067,  Incentive  Contracts,  in  all 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  DeStefano,  Federal  Acquisition 
PoUcy  Division.  GSA  (202)  501-1758. 

SUPPLEMENTARY  INFORMATION: 

A.PurpoM 

Incentive  contracts  are  normally  used 
when  a  firm  fixed-price  contract  is  not 
appropriate  and  the  required  supplies  or 
services  can  be  acquired  at  lower  costs, 
and  sometimes  with  improved  delivery 
or  technical  performance,  by  relating  the 
amount  of  profit  or  fee  payable  under 
the  contract  to  the  contractor's 
performance. 

The  information  required  periodically 
from  the  contractor— such  as  cost  of 
work  already  performed,  estimated  costs 
of  further  performance  necessary  to 
complete  all  work,  total  contract  price 
for  supplies  or  services  accepted  by  the 
Government  for  which  final  prices  have 
been  established,  and  estimated  costs 
allocable  to  supplies  or  services 
accepted  by  the  Government  and  for 
which  final  prices  have  not  been 
estoblished— is  needed  to  negotiate  the 
final  prices  of  incentive-related  item 
and  services. 

The  contracting  officer  evaluates  the 
information  received  to  determine  the 
contractor's  performance  in  meeting  the 
incentive  target  and  the  appropriate 
price  revision,  if  any,  for  the  items  or 
services. 
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B.  Annual  Reporting  Burden 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
3,000;  responses  per  respondent,  1;  total 
annual  responses,  3,000;  preparation 
hours  per  response,  1;  and  total 
response  burden  hours,  3,000. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  copies  of  0MB 
applications  or  justifications  from  the 
General  Services  Administration.  FAR 
Secretariat  (MVRS),  Room  4035, 
Washington,  DC  20405,  telephone  (202) 
208-7312.  Please  cite  OMB  Control  No. 
9000-0067,  Incentive  Contracts,  in  all 
correspondence. 

Dated:  December  18, 1998. 
Edward  C.  Loeb, 

Director.  Federal  Acquisition  Policy  Division. 
IFR  Doc.  98-34018  Filed  12-22-98;  8:45  am] 

BILUNG  CODE  6B20-34-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0089] 

Proposed  Collection;  Comment 
Request  Entitled  Standard  Form  1444, 
Request  for  Authorization  of  Additional 
Classification  and  Rate 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Standard  Form  1444, 
Request  for  Authorization  of  Additional 
Classification  and  Rale.  The  clearance 
currently  expires  on  April  30, 1999. 
DATES:  Comments  may  be  submitted  on 
or  before  February  22, 1999. 
ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB, 
Washington,  DC  20503.  and  a  copy  to 


the  General  Services  Administration, 
FAR  Secretariat  (MVRS),  1800  F  Street, 
NW,  Room  4035,  Washington,  DC 
20405.  Please  cite  OMB  Control  No. 
9000-0089,  Standard  Form  1444, 
Request  for  Authorization  of  Additional 
Classification  and  Rate,  in  all 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT:  Jack 
O'Neill,  Federal  Acquisition  Policy 
Division,  GSA  (202)  501-3856. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

This  regulation  prescribes  labor 
standards  for  federally  financed  and 
assisted  construction  contracts  subject 
to  the  Davis-Bacon  and  Related  Acts 
(DBRA),  as  well  as  labor  standards  for 
nonconstruction  contracts  subject  to  the 
Contract  Work  Hours  and  Safety 
Standards  Act  (CWHSSA). 

The  recordkeeping  requirements  in 
this  regulation,  48  CFR  ch.  1,  section 
22.406,  are  a  restatement  of 
requirements  cleared  under  OMB 
control  numbers  1215-0140,  1215-0149, 
and  1215-0017  for  29  CFR  5.5(a)(l)(i), 
5.5(c),  and  5.15  (records  to  be  kept  by 
employers  under  the  Fair  Labor 
Standards  Act  (FLSA),  29  CFR  516, 
which  is  the  basic  recordkeeping 
regulation  for  all  the  laws  administered 
by  the  Wage  and  Hour  Division  of  the 
Employment  Standards 
Administration). 

48  CFR  ch.  1,  section  22.406-3, 
implements  the  recordkeeping  and 
information  collection  requirements 
prescribed  in  29  CFR  5.5(a)(l)(iii) 
cleared  under  OMB  control  number 
1215-0140  (also  prescribed  at  48  CFR 
22.406  under  OMB  control  number 
9000-0089),  by  providing  SF  1444, 
Request  for  Authorization  of  Additional 
Classification  and  Rate,  for  the 
contractor  and  the  Government  to  enter 
the  recordkeeping  and  information 
collection  data  required  by  29  CFR 
5.5(a)(l)(ii)  prior  to  transmitting  the  data 
to  the  Department  of  Labor. 

This  SF  1444  places  no  further  burden 
on  the  contractor  or  the  Government 
other  than  the  information  collection 
burdens  already  cleared  by  OMB  for  29 
CFR  5. 

B.  Annual  Reporting  Burden 

There  is  no  burden  placed  on  the 
public  beyond  that  prescribed  by  the 
Department  of  Labor  regulations. 

The  annual  reporting  burden  is 
estimated  as  follows:  Total  annual 
responses,  1;  and  total  response  burden 
hours,  1. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  a  copy  of  the 
justification  fi-om  the  General  Services 


Administration,  FAR  Secretariat 
(MVRS),  Room  4035,  1800  F  Street.  NW. 
Washington,  DC  20405,  telephone  (202) 
208-7312.  Please  cite  OMB  Control  No. 
9000-0089,  Standard  Form  1444, 
Request  for  Authorization  of  Additional 
Classification  and  Rate,  in  all 
correspondence. 

Dated:  December  18, 1998. 
Edward  C.  Loeb. 

Director,  Federal  Acquisition  Policy  Division. 
IFR  Doc.  98-34019  Filed  12-22-98;  8:45  am] 

BILLING  CODE  8820-34-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0058] 

Proposed  Collection;  Comment 
Request  Entitled  Schedules  for 
Construction  Contracts 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance. 


SUMMARY:  Under  the  provisions  of  the 
,  Paperwork  Reduction  Act  of  1995  (44  - 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Schedules  for  Construction 
Contracts.  The  clearance  currently 
expires  on  April  30, 1999. 

DATES:  Comments  may  be  submitted  on 
or  before  February  22,  1999. 

ADDRESSES:  Comments  regarding  this     ' 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB, 
Washington.  DC  20503.  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat  (MVRS),  1800  F  Street, 
NW,  Room  4035,  Washington,  DC 
20405.  Please  cite  OMB  Control  No. 
9G00-0058,  Schedules  for  Construction 
Contracts,  in  all  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT:  Jack 
O'Neill,  Federal  Acquisition  Policy 
Division,  GSA  (202)  501-3856. 
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J  i  IPPLEMErfTARY  INFORMATION: 

J.  Purpose 

Federal  construction  contractors  may 
I » required  to  submit  schedules,  in  the 
(  rm  of  a  progress  chart,  showing  the 
order  in  which  the  contractor  proposes 
to  perform  the  work.  Actual  progress 
ijiall  be  entered  on  the  chart  as  directed 
,  the  contracting  officer.  This 
[formation  is  used  to  monitor  progress 
ider  a  Federal  construction  contract 
hen  other  management  approaches  for 
Lsuring  adequate  progress  are  not  used. 

.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
tllection  of  information  is  estimated  to 
«rage  1  hour  per  response,  including 
^je  time  for  reviewing  instructions, 
Isbarching  existing  data  sources, 
Bjathering  and  maintaining  the  data 
i  eeded,  and  completing  and  reviewing 
t  le  collection  of  information. 
~  The  annual  reporting  burden  is 
Estimated  as  follows:  Riespondents, 
;  ,600;  responses  per  respondent,  2;  total 
i  nnual  responses,  5,200;  preparation 
1  lOurs  per  response,  1;  and  total 
I  BSponse  burden  hours,  5,200. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration,  FAR  Secretariat 
dMVRS),  Room  4035, 1800  F  Street,  NW. 
'  Vashington.  DC  20405,  telephone  (202) 
:  :08-7312.  Please  cite  0MB  Control  No. 
'  1000-0058,  Schedules  for  Construction 
I  ^ntracts,  in  all  correspondence. 

Dated:  December  17. 1998. 
idward  C  Loeb, 

director.  Federal  Acquisition  Policy  Division. 
FR  Doc.  98-33934  Filed  12-22-98;  8:45  am] 
HUINQ  CO0EM20-a4-U 


}EPARTMENT  OF  DEFENSE 

SENERAL  SERVICES 
■ADMINISTRATION 

<IATIONAL  AERONAUTICS  AND 
PACE  ADMINISTRATION 

B  Control  No.  9000-0060] 

>po8ed  Collection;  Comment 
luest  Entitled  Accident  Prevention 
Mans  and  Recordkeeping 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance.      


summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 


Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Accident  Prevention  Plans 
and  Recordkeeping.  The  clearance 
currently  expires  on  April  30, 1999. 
DATES:  Comments  may  be  submitted  on 
or  before  February  22, 1999. 
addresses:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB. 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat  (MVRS),  1800  F  Street, 
NW,  Room  4035,  Washington,  DC 
20405.  Please  cite  OMB  Control  No. 
9000-0060,  Accident  Prevention  Plans 
and  Recordkeeping,  in  all 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT:  Jack 
O'Neill,  Federal  Acquisition  Policy 
Division.  GSA  (202)  501-3856. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  clause  "Accident  Prevention"  (48 
CFR  52.236-13)  requires  Federal 
construction  contractors  to  keep  records 
of  accidents  incident  to  work  performed 
under  the  contract  that  result  in  death, 
traumatic  injury,  occupational  disease 
or  damage  to  property,  materials, 
supplies  or  equipment.  Records  of 
personal  inquiries  are  required  by 
OSHA  (OMB  Control  No.  1220-0029). 
The  Federal  Acquisition  Regulation 
requires  records  of  damage  to  property, 
materials,  supplies  or  equipment  to 
provide  background  information  when 
claims  are  brought  against  the 
Government. 

If  the  contract  involves  work  of  a  long 
duration,  the  contractor  must  submit  a 
written  proposal  for  implementation  of 
the  clause.  The  Accident  Prevention 
Plan,  for  projects  that  are  hazardous  or 
of  long  duration,  is  analyzed  by  the 
Contracting  Officer  along  with  the 
agency  safety  representatives  to 
determine  if  the  proposed  plan  will 
meet  the  requirement  of  the  safety 
regulations  and  applicable  statutes.  The 
records  maintained  by  the  contractor  are 
used  to  evaluate  compliance  and  may  be 
used  in  workmen's  compensation  cases. 
The  Accident  Prevention  Plan  is  placed 
in  the  contract  file  for  reference. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
aveirage  2  hours  per  completion, 
including  the  time  for  reviewing 


instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
2,106;  responses  per  respondent,  2;  total 
annual  responses,  4,212;  preparation 
hours  per  response,  2;  and  total 
response  burden  hours.  8,424. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS).  Room  4035, 1800  F  SUwt,  NW, 
Washington,  DC  20405.  telephone  (202) 
208-7312.  Please  cite  OMB  Control  No. 
9000-0060,  Accident  Prevention  Plans 
and  Recordkeeping,  in  all 
correspondence. 

Dated:  December  17. 1998. 
Edward  C.  Loeb, 

Director,  Federal  Acquisition  Policy  Division. 
IFR  Doc.  98-33935  Filed  12-22-98;  8:45  am] 

SILUNO  CODE  6t20-34-U 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0062] 

Propoeed  Collection;  Comment 
Request  Entitled  Material  and 
Workmanship 

AGENOES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Material  and  Workmanship. 
The  clearance  currently  expires  on  April 
30,  1999. 

DATES:  Comments  may  be  submitted  on 
or  before  February  22, 1999. 
ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
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Officer,  OMB,  Room  10102,  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat  (MVRS),  1800  F  Street, 
NW,  Room  4035,  Washington.  DC 
20405.  Please  cite  OMB  Control  No. 
9000-0062,  Material  and  Workmanship, 
in  all  corresprandence. 

FOR  FU»*THER  INFORMATION  CONTACT:  Jack 
O'Neill.  Federal  Acquisition  Policy 
Division,  GSA  (202)  501-3856. 

SUPPLEMENTARY  INFORMATION: 


A.Purpose 

Under  Federal  contracts  requiring  that 
equipment  (e.g.,  pumps,  fans, 
generators,  chillers,  etc.)  be  installed  in 
a  project,  the  Government  must 
determine  that  the  equipment  meets  the 
contract  requirements.  Therefore,  the 
contractor  must  submit  sufficient  data 
on  the  particular  equipment  to  allow  the 
Government  to  analyze  the  item. 

The  Government  uses  the  submitted 
data  to  determine  whether  or  not  the 
equipment  meets  the  contract 
requirements  in  the  categories  of 
performance,  construction,  and 
durability.  This  data  is  placed  in  the 
contract  file  and  used  during  the 
inspection  of  the  equipment  when  it 
arrives  on  the  project  and  when  it  is 
made  operable. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  .25  hours  per  completion, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
3,160;  responses  per  respondent,  1.5; 
total  annual  responses,  4,740; 
preparation  hours  per  response,  .25;  and 
total  response  burden  hours,  1,185. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration.  FAR  Secretariat 
(MVRS),  Room  4035, 1800  F  Street,  NW 
Washington,  DC  20405,  telephone  (202) 
208-7312.  Please  cite  OMB  Control  No 
9000-0062,  Material  and  Workmanship, 
in  all  correspondence. 

Dated:  December  17, 1998. 
Edward  C.  Loeb. 

Director.  Federal  Acquisition  Policy  Division. 
IFR  Doc.  98-33936  Filed  12-22-98;  8:45  am] 

BILUNQ  CODE  at2fr.34^ 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  ConUol  No.  9000-0064] 

Proposed  Collection;  Comment 
Request  Entitled  Organization  and 
Direction  of  Work 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Organization  and  Direction 
of  Work.  The  clearance  currently 
expires  on  April  30, 1999. 
DATES:  Comments  may  be  submitted  on 
or  before  February  22, 1999, 
ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer.  OMB,  Room  10102,  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat  (MVRS),  1800  F  Street, 
NW,  Room  4035,  Washington,  DC 
20405.  Please  cite  OMB  Control  No. 
9000-0064,  Organization  and  Direction 
of  Work,  in  all  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT:  Jack 
O'Neill.  Federal  Acquisition  Policy 
Division.  GSA  (202)  501-3856. 
SUPP1.EMENTARY  INFORMATION: 
A.  Purpose 

When  the  Government  awards  a  cost- 
reimbursement  construction  contract, 
the  contractor  must  submit  to  the 
contracting  officer  and  keep  current  a 
chart  showing  the  general  executive  and 
administrative  organization,  the 
personnel  to  be  employed  in  connection 
with  the  work  under  the  contract,  and 
their  respective  duties.  The  chart  is  used 
in  administration  of  the  contract  and  as 
an  aid  in  determining  cost.  The  chart  is 
used  by  contract  administration 
personnel  to  assure  the  work  is  being 
properly  accomplished  at  reasonable 
prices. 


B.  Annual  Reporting  Burden 

Public  reporting  bimlen  for  this 
collection  of  information  is  estimated  to 
average  .75  hours  per  completion, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents.  50; 
responses  per  respondent,  1;  total 
annual  responses,  50;  preparation  hours 
■per  response,  .75;  and  total  response 
burden  hours,  38. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4035, 1800  F  Street,  NW, 
Washington,  DC  20405,  telephone  (202)' 
208-7312.  Please  cite  OMB  Control  No. 
9000-0064.  Organization  and  Direction 
of  Work,  in  all  correspondence. 

Dated:  December  17, 1998. 
Edward  C  Locb. 

Director.  Federal  Acquisition  Policy  Division. 
[FR  Doc.  98-33937  Filed  12-22-98;  8:45  am] 

BIUJNQ  CODE  «2e-a4-U 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  Na  9000-0107] 

Proposed  Collection;  Comment 
Request  Entitled  Notice  of  Radioactive 
Materials 

AQBiaES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA),' 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance. 


SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Notice  of  Radioactive 
Materials.  The  clearance  currently  . 
expires  on  April  30, 1999. 

DATES:  Comments  may  be  submitted  on 
or  before  February  22, 1999. 
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ADDRESSES:  Comments  regarding  this. 
)urden  estimate  or  any  oimer  aspect  oT 
his  collection  of  infonnation,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102.  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
^AR  Secretariat  (MVRS),  1800  F  Street, 

,  Room  4035,  Washington,  DC 
20405.  Please  cite  OMB  Control  No. 
9000-0107,  Notice  of  Radioactive 
Materials,  in  all  correspondence. 
FOR  FURTHER  INFORMATIOH  CONTACT:  Paul 
Linfield.  Federal  Acquisition  Policy 
Division.  GSA  (202)  501-1757. 
SUPPLEMENTARY  INFORMATION: 
A.  Purpose 

The  clause  at  FAR  52.223-7,  Notice  of 
Radioactive  Materials,  requires 
contractors  to  notify  the  Government 
prior  to  deUvery  of  items  containing 
radioactive  materials.  The  purpose  of 
the  notification  is  to  alert  receiving 
activities  that  appropriate  safeguards 
may  need  to  be  instituted.  The  notice 
shall  sjjecify  the  part  or  parts  of  the 
items  which  contain  radioactive 
materials,  a  description  of  the  materials, 
the  name  and  activity  of  the  isotope,  the 
manufacturer  of  the  materials,  and  any 
other  information  known  to  the 
Contractor  which  will  put  users  of  the 
items  on  notice  as  to  the  hazards 
involved. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  1  hour  per  response,  including 
the  time  for  revievdng  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents,  500; 
responses  per  respondent,  5;  total 
annual  responses,  2.500;  preparation 
hours  per  response,  1 ;  and  total 
response  burden  hours,  2,500. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4035, 1800  F  Street,  NW. 
Washington,  DC  20405,  telephone  (202) 
208-7312.  Please  cite  OMB  Control  No. 
9000-0107,  Notice  of  Radioactive 
Materials,  in  all  correspondence. 

Dated:  December  17, 1998. 
Edward  C  Lodi, 

Director.  Federal  Acquisition  Policy  Division. 
(PR  Doc.  98-33938  Filed  12-22-98;  8:45  am) 
BILUNQ  CODE  6820-34-# 


DEPARTMENT  PF  OEFEHS^ 

Office  Of  the  Secretary 

Presidenfe  Council  on  Integrity  and 
Efficiency  Senior  Executive  Service 
Performance  Review  Board 
Membership 

AGENCY:  President's  Council  on  Integrity 
and  Efficiency  (POE). 
action:  Notice  of  Senior  Executive 
Service  (SES)  Performance  Review 
Board  (PRB)  membership. 

summary:  This  notice  sets  forth  the 
names  and  titles  of  the  current 
membership  of  the  POE  SES  PRB  as 
required  by  5  U.S.C.  4314  (c)  (4).  The 
PRB  provides  a  review  of  SES 
performance  appraisals  and  makes 
recommendations  regarding 
performance  ratings,  performance 
awards  and  recertification  to  Inspectors 
General. 

EFFECTIVE  DATE:  December  23, 1998. 
FOR  further  information  CONTACT: 
Individual  offices  of  (the)  Inspector 
General. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  hispector  General  Act  of  1978,  as 
amended,  has  created  independent 
audit  and  investigative  imits — Offices  of 
(the)  Inspector  General— at  61  Federal 
agencies.  In  1981,  the  President's 
Coimcil  on  Integrity  and  Efficiency 
(PCIE)  was  estabUshed  by  Executive 
Order  as  an  interagency  committee 
charged  with  promoting  integrity  and 
effectiveness  in  Federal  programs.  The 
PCIE  is  chaired  by  the  Office  of 
Management  and  Budget's  Deputy 
Director  for  Management,  and 
comprised  principally  of  the  29 
Presidentially  appointed  Inspectors 
General  (IGs).  The  primary  objectives  of 
the  PCIE  are  (1)  mounting  collaborative 
efforts  to  address  integrity,  economy 
and  effectiveness  issues  that  transcend 
individual  Federal  agencies;  and  (2) 
increasing  the  professionalism  and 
effectiveness  of  IG  personnel  throughout 
the  Government. 

n.  FOE  Performance  Review  Board 

Under  5  U.S.C.  4314(c)  (l)-(5)  and  in 
accordance  with  regulations  prescribed 
by  the  Office  of  Personnel  Management, 
each  agency  is  required  to  establish  one 
or  more  Senior  Executive  Service  (SES) 
performance  review  boards.  The 
purpose  of  these  boards  is  to  review  and 
evaluate  the  initial  appraisal  of  a  senior 
executive's  performance  by  the 
supervisor,  along  with  any 
recommendations  to  the  appointing 
authority  relative  to  the  performance  of 


the  senior  executive.  The  current 
membership  of  the  President's  Council 
on  Integrity  and  Efficiency  Performance 
Review  Board  is  as  follows: 


Members 


Title 


Agency  for  International  Development 


Everett  L 
Mosley. 

John  L  SuHt- 
van. 

Robert  S.  Per- 
kins. 


Deputy  Inspector  General. 

Assistant  Inspector  General 

for  Investigations. 
Legal  Counsel. 


Department  of  Agriculture 


Joyce 

Fleischman. 
Paula  F. 

Hayes. 

James  R. 

Ebt>itL 
Richard  D. 

Long. 
Robert  W. 

Young,  Jr. 
Gregorys. 

Seybold. 
Jon  E.  Novak 

Christine  Jung 


Deputy  Inspector  General. 

Assistant  Inspector  General 

for  Policy  Development  & 

Resources  Management 
Assistant  Inspector  General 

for  Audit 
Deputy  Assistant  Inspector 

Ger>eral  for  Audit 
Deputy  Assistant  Inspector 

Gerwrai  for  AudiL 
Assistant  Inspector  General 

for  Investigations. 
Deputy  Assistant  Inspector 

General  for  Investigations. 
Deputy  Assistant  Inspector 

General  for  Investigations. 


Department  of  Conwnerce 


ElizatMth  T. 
Barrow. 

Allan  M.  Fish- 
er. 

Steven  E. 
Garnxm. 

Judith  J.  Gor- 
don. 

George  E. 
Ross. 


Counsel  to  the  Inspector 
General. 

Assistant  Inspector  General 
for  Compliance  and  Ad- 
ministration. 

Assistant  Inspector  General 
for  InvestigatkKis. 

Assistant  Inspector  General 
for  Systems  Evaluation. 

Assistant  Inspector  General 
for  Audits. 


Department  of  Defense 


Donald 

Mancuso. 
John  F.  Keen- 

an. 
Robert  J. 

Lieberman. 
NkrholasT. 

Lutsch. 

Charles  W. 
Beardall. 


DonaM  E. 
Davis. 

Joel  L  Leson 


V 

Carol  L  Levy 


Deputy  Inspector  General. 

Assistant  Inspector  General 
for  InvestigatkKts. 

Assistant  Inspector  General 
for  Auditing. 

Assistant  Inspector  General 
for  Administration  and  \n- 
formation  Management 

Deputy  Assistant  Inspector 
General  for  Criminal  Inves 
tigative  Policy  and  Over- 
sight. 

Deputy  Assistant  Inspector 
General  for  Audit  Policy 
and  Oversight 

Deputy  Assistant  Inspector 
General  for  Administratior 
arxl  Information  Manage- 
ment 

Deputy  Assistant  Inspector 
General  for  Investiigations. 
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Members 


David  K. 

Steensma. 
C.Frank 

Broome. 
OavidM. 

Crane. 


TOe 


Deputy  Assistant  Inspector 
General  for  Auditing. 

Director,  Office  of  Depart- 
mental Inquiries. 

Director,  Office  of  Intel- 
ligence Review. 


Department  of  Energy 


PtHNpLHot- 
t)rook. 

SandraL 
Schneider. 

Hert)ert  Rich- 
ardson. 

JudMi  D.Gib- 
son. 

SandfordJ. 
Pannes. 

Stanley  R. 
Sulak. 


Department  of  Health  and  Human  Services 


Michael  F. 

Mangano. 
Thomas  D. 

Roslewicz. 
Joseph  E. 

Vengrin. 
George  Reeb 


Joe  Green 


John  A.  Ferris 


JohnE. 

Hartwig. 
Robert  E. 

Richardson. 

Frank  J. 
Nahlik. 

George  Grob. 


Dennis  J. 

Duquette. 
D.  McCarty 

Thornton. 
Lewis  Morris 


Principal  Deputy  Inspector 
General. 

Deputy  Inspector  General  fbr 
AudttSeoAces. 

Assistant  inspector  General 
for  Audit  Policy/Oversight. 

Assistant  Inspector  General 
for  Health  Care  Financing 
Audits. 

Assistant  Inspector  General 
for  Public  Health  Service 
Audtts. 

Assistant  Inspector  General 
for  Human,  Family  &  De- 
partment Services  Audits. 

Deputy  Inspector  General  for 
Invesiigaiions. 

Assistant  Inspector  General 
for  Investigative  Oper- 
ations. 

Assistant  Inspector  General 
for  Investigative  Oversight 
and  Support 

Deputy  Inspector  General  fbr 
Evaluation  and  Inspec- 
tions. 

Deputy  Inspector  General  for 

Management  and  Policy. 
Counsel  to  the  Inspector 

General. 
Assistant  Inspector  General 
for  Litigation  Coordination. 


Members 


Judith 
Hethertoa 


Title 


Counsel  to  the  Inspector 
General. 


Memt)ers 

JohnL. 
Meche. 


Department  of  the  Interior 


Title 


Deputy  Assistant  Inspector 
General  for  Financial,  Eco- 
nomic and  Information 
Technotogy. 


Acting  Deputy  Inspector 
General  for  Audrt  Services. 

Acting  Deputy  Inspector 
General  for  Inspedfons. 

Assistant  Inspector  General 
for  Investigations. 

Assistant  Inspector  General 
for  Resource  Management 

Counsel  to  the  Inspector 
General. 

Director,  Office  of  Perform- 
ance Audtts  and  Adminis- 
tratfoa 


Richard  N. 
Reback. 

John  R.Sin- 
clair. 

Robert  Wil- 
liams. 


Chief  of  Staff  and  General 

Counsel. 
Assistant  Inspector  General 

for  Investigatnns. 
Assistant  Inspector  General 

for  Audits. 


Department  of  Justne 


RobertL 

Ashbaugh. 
MaryW. 

Demory. 
HowsvdL 

Sribnick. 


Deputy  Inspector  General. 

Assistant  Inspector  General 

for  Inspectnns. 
General  Counsel. 


Department  of  Labor 


Department  of  Housing  and  Urt>an 
Devtopment 


John  J.  Con- 
nors. 

KalhrynM. 
KuW-lnclan. 

Michael  R. 
Phelps. 

Philip  Kesaris 

PhUip 
Newsome. 


Deputy  Inspector  General. 

Assistant  Inspector  General 
for  Audit 

Deputy  Assistant  Inspector 

General  for  Audit. 
Assistant  Inspector  General 

for  Investigation. 
Deputy  Assistant  Inspector 

Ger>eral  for  Investigation. 


Patricia  Dallon 
Sylvia  Horo- 
witz. 

John  Getek .... 

F.M.Broad- 
way. 

Stephen 
Cossu. 


Deputy  Inspector  General. 
Assistant  Inspector  General 

for  Management  and 

Counsel. 
Assistant  Inspector  General 

for  Audit 
Assistant  Inspector  General 

for  Analysis.  Complaints 

and  Evaluatnns. 
Assistant  Inspector  General 

for  Investigatnns. 


Department  of  State 


JohnC. 

Payne. 
Wesley 

Eagan,  Jr. 
M.  MWonMac- 

DonaM. 
James  K. 

Blubaugh. 

Robert  K. 

Terjeson. 
John  Wiant  .... 


Deputy  Inspector  General. 
Deputy  Inspector  General. 

Assistant  Inspector  General 
for  Audits. 

Assistant  Inspector  General 
for  PoScy  Planning  and 
Management 

Assistant  Inspector  General 
for  Investigations. 

Assistant  Inspector  General 
for  Security  and  Intel- 
ligence and  Oversight 


Department  of  Transportatfon 


Raymond  J. 
DeCarli. 

Roger  P.  Wil- 
liams. 

Lawrerx:e  H. 
Weintrob. 

Todd  J.  Zinser 

Tom  Howard 


Patricia  J. 
Thompson. 

Alexis  M. 
Stefani. 


Deputy  Inspector  General. 
Senfor  Counsel. 

Assistant  Inspector  General 
for  Auditing. 

Assistant  Inspector  General 
for  Investigatfons. 

Deputy  Assistant  Inspector 
General  for  Maritime  and 
Departmental  Programs. 

Deputy  Assistant  Inspector 
General  for  Surface  Trans- 
portatfon. 

Deputy  Assistant  Inspector 
General  for  Aviation. 


Department  of  Treasury 


RfohardB. 

Calahan. 
Dennis  S. 

Schindel. 
WiMamH. 

Pugh. 

Thomas 

Blatchford. 
Michael  Tarr 


Deputy  Inspector  General. 

Assistant  Inspector  General 
fbr  Audit 

Deputy  Assistant  Inspector 
General  for  Financial  Au- 
dits. 

Assistant  Inspector  General 
for  Investigatfons. 

Deputy  Assistant  Inspector 
General  for  Treasury  Integ- 
rity Division. 


Department  of  Veterans  Affairs 


MfohaelJ. 

Costelfo. 
DavfoH. 

Gamble. 
MfohaelG. 

Sullivan. 
Michael 

Slachta.Jr. 
JohnH. 

Mather.  M.D. 
Maureen  T. 

Regan. 
Jon  A. 

Wooditch. 


Assistant  Inspector  General 

for  Investigatfons. 
Deputy  Assistant  Inspector 

Gerteral  for  Investigatfons. 
Assistant  Inspector  General 

for  Auditing. 
Deputy  Assistant  Inspector 

General  for  Auditing. 
Assistant  Inspector  General 

for  Healthcare  Inspectfons. 
Counsefor  to  the  Inspector 

General. 
Assistant  Inspector  General 

for  Department  Reviews 

and  Management  Support 


Environmental  Protection  Agency 


James  O. 
Rauch. 
John  Jor)es  .., 

ANen  FaNin  ... 

Emmet 
DashielL 


Assistant  Inspector  General 

for  Audit. 
Assistant  Inspector  General 

for  Management. 
Assistant  Inspector  General 

for  Investigatfons. 
Deputy  Assistant  Inspector 

General  for  Investigations. 


Federal  Emergency  Management 


Richard  Skin- 
ner. 

Nancy  Herv 
dricks. 

Paul  Ullis 


Deputy  Inspector  General. 

Assistant  Inspector  General 

for  Audits. 
Assistant  Inspector  General 

for  Investigatfons. 


General  Services  Administratfon 


Joel  S.  Gallay 
Kathleen  S. 

Tighe. 
James  E. 

Henderson. 
William  E. 

Whyte.  Jr. 
Eugene  L 

Waszily. 


Deputy  Inspector  General. 
Counsel  to  the  Inspector 

General. 
Assistant  Inspector  General 

for  Investigatfons. 
Assistant  Inspector  General 

for  Auditing. 

Deputy  Assistant  Inspector 
General  for  Auditing. 
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Members 


Title 


National  Aeronaufcs  and  Space 
Administration 


{<  muelA. 
yhpwy. 
lifMtA. 

Gushing. 


Assistant  Inspector  General 
for  Investigations. 

Assistant  Inspector  General 
for  Inspections,  Administra- 
tive Investigations  and  As- 
sessments. 


Nudear  Regulatory  Commission 


)bvid  C.Lee 
"homas  J. 

BarcN. 
<  lines E. 

Childs. 


Deputy  Inspector  General. 
Assistant  Inspector  General 

forAudMs. 
Assistant  Inspector  General 

for  Investigations. 


Office  of  Personnel  Management 


1  )6eph  R. 

WiMever. 
p|arv«yD. 

Thoip. 

Yauger. 

ganders  P. 

Gerson. 


Deputy  Inspector  General. 

Assistant  Inspector  General 

forAudtts. 
Assistant  Inspector  General 

for  Investigations. 
Deputy  Assistant  Inspector 

General  for  AudHs. 


Railroad  Retirement  Board 


WMiamH. 
Tebbe. 


Assistant  Inspector  General. 


Small  Business  Administration 


(aren  L  Lee 
>tiyllisK. 
Fong. 

>el8rL 

McCHntodc. 
rhomasL 

Cross. 


Deputy  Inspector  General. 

Assistant  Inspector  General 
for  Management  and  Legal 
Counsel. 

Assistant  Inspector  General 
for  Auditing. 

Assistant  Inspector  General 
for  Inspection  and  Evalua- 
tion. 


Social  Security  Administration 


James  G. 
Huse,  Jr. 

Samuel  Hol- 
land. 

Patrick  P. 
O'CarroH. 

Pamela  J. 
Gardiner. 

Daniel  R. 
Devlin. 

KathyBuller 


Acting  Inspector  General. 

Assistant  Inspector  General 

for  Investigations. 
Deputy  Assistant  Inspector 

General  for  Investiigations. 
Assistant  Inspector  General 

for  Audit 
Deputy  Assistant  Inspector 

General  for  Audtt. 
Counsel  to  tfie  Inspector 

General. 


Dated:  December  17, 1998. 
L.M.Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc.  98-33977  Filed  12-22-98;  8:45  am] 
HLLMQ  CODE  SM0-04-T 


DEPARTMEHT  OF  DEFENSE 

Office  Of  ttie  Secretary 

CommentB  on  Uniformed  Servicee 
Fonner  Spouses'  Protection  Act 
(USFSPA) 

AGENCY:  Office  of  the  Assistant 
Secretary  of  Defense  for  Force 
Management  Poiicy,  DoD. 
action:  Notice  of  an  Analysis  of  the 
USFSPA  and  report  to  Congress. 

SUMMARY:  Pursuant  to  Section  643  of 
P.L.  105-85,  the  National  Defense 
Authorization  Act  (NDAA)  for  Fiscal 
Year  1998,  October  23. 1997,  notice  is 
hereby  given  of  a  comprehensive  review 
of  the  Uniformed  Services  Former 
Spouses'  Protection  Act  (USFSPA)  and 
the  preparation  of  a  report  to  Congress 
regarding  USFSPA.  Section  643  of 
NDAA  requires  DoD  to  examine  and 
compare,  respectively,  the  protections, 
benefits  and  treatment  afforded  under 
Federal  law  to  members  and  former 
members  of  the  Uniformed  Sendees  and 
their  former  spouses;  and  the 
protections,  benefits  and  treatment 
afforded  under  such  laws  to  employees 
and  former  employees  of  the  Federal 
government  and  their  fonner  spouses.  In 
coimection  with  its  analysis,  DoD  seeks 
the  written  comments  of  tax-exempt 
■    organizations,  which  have  as  a  stated 
purposes  the  representation  of  current 
or  former  military  members  and/or  their 
spouses  or  former  spouses.  The 
comments  of  these  organizations  will 
constitute  a  portion  of  the  information 
DoD  uses  in  preparing  its  report. 

The  DoD  review  will  include  an 
analysis  of  all  legal  authorities  that: 
".  .  .  establish,  provide  for  the 
enforcement  of,  or  othenvise  protect  the 
interests  of  members  and  former 
members  of  the  imiformed  services  and 
former  spoiises  of  such  persons  in 
retired  or  retainer  pay  of  members  and 
former  members;  or  provide  other 
benefits  for  members  and  former 
members  of  the  xmiformed  services  and 
former  spouse  of  such  persons.  .  ." 
(Legal  Authorities:  10  U.S.C.  1062, 1072, 
1076, 1086a,  1097, 1401, 1401a,  1405- 
1409, 1447-1460B)  The  report  to 
Congress  will  include  the  following 
elements:  (a)  the  experiences  of  the 
Uniformed  Services  in  administering 
the  legal  authorities  (including  the 
effectiveness  of  legal  assistance 
provided  by  DoD);  (b)  the  experience  of 
members  and  former  members  and  their 
spouses  and  former  spouses  vrith 
respect  to  the  legal  authorities, 
including  the  application  of  the  legal 
authorities  by  State  courts;  (c)  a 
discussion  of  the  history  of  State  laws 


and  court  decisions  which  interpret  the 
legal  authorities;  and  (d)  an  analysis  of 
the  extent  to  which  State  courts' 
interpretations  of  applicable  law  are 
consistent  with  the  legal  authorities. 
DoD  believes  the  views  of  the 
organizations  referred  to  above  will  be 
useful  in  carrying  out  its  responsibilities 
under  NDAA. 

DATES:  Comments  are  required  February 
22, 1999. 


ADDRESSES:  Office  of  the  Assistant 
Secretary  of  Defense  for  Force 
Management  PoUcy,  Compensation, 
4000  Defense  Pentagon,  Washington,  DC 
20301-4000. 

FOR  FUimCR  INFORMATION  CONTACT: 
LTC  Tom  Emswiler,  OASD(FMP)MPP/ 
COMP,  4000  Defense  Pentagon,  Room 
2B279.  Washington,  DC  20301-4000; 
telephone  (703)  693-1066;  facsimile 
number  (703)  697-8725. 

8UPPI.EMENTARY  MFORMATKM:  For  an 
organization's  comments  to  be 
considered,  they  must  be  accompanied 
by  copies  of  the  following  dociunents: 
(a)  its  certificate  or  articles  of 
incorporation,  by-laws  and  all 
amendments  thereto;  (b)  current  Internal 
Revenue  Service  determination  letter; 
and  (c)  resolutions,  certified  by  the 
Secretary  of  the  organization,  adopted 
by  the  governing  body  (e.g.  board  of 
directors)  which  approve  the  comments 
and  authorize  their  submission  to  DoD. 
The  Chairman  of  the  Board  or  the 
President  or  an  equivalent  executive 
officer  must  submit  the  organization's 
comments. 

The  comments  should  address  all  of 
the  following  matters:  (a)  An  assessment 
of  the  effectiveness  and  fairness  of  the 
USFSPA  and  other  legal  authorities;  (b) 
those  aspects,  if  any  of  the  legal 
authorities  which  are  well  covered  and 
do  not  require  changes;  and  (c)  those 
aspects  of  the  legal  authorities  which  do 
not  operate  properly  or  are  ineffective 
and  suggestions  for  improvement. 

Dated:  December  18, 1998. 
Patricia  L.  Toppings. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc.  98-33976  Filed  12-22-98;  8:45  am) 
BIUINQ  COOC  M00-e4-M 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Military  Traffic  Management 
Command:  Security  Rules  and 
Accessorial  Service  Governing  ttie 
Movement  of  Department  of  Defense 
Freight  Traffic  by  Rail  Canier 

AGENCY:  Military  Traffic  Management 
Command  (MTMC),  DOD. 
ACTION:  Final  notice  (Rail  Security 
Policy  Change). 
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summary:  The  Military  Traffic 
Management  Command  is  changing  rail 
security  policy  in  the  Military  Traffic 
Management  Command  Freight  Traffic 
Rules  Publication  No.  10  (MFTRP  No. 
10).  The  addition  of  Item  110  combines 
two  existing  transportation  protective 
services,  Tank  Surveillance  Service  and 
Rail  Surveillance  Service,  into  a  new 
service,  i.e..  Rail  Inspection  Service, 
which  clarifies  where  and  under  what 
circumstances  Arms,  Ammunition  and 
Explosives;  Tanks;  Whespled  Vehicles; 
and  other  Sensitive  items  are  protected 
while  being  shipped  by  rail.  The 
addition  of  Item  115  establishes  and 
defines  a  tracking  service  mandatory  for 
all  rail  movement. 
EFFECTIVE  DATE:  April  1 ,  1 999. 
ADDRESSES:  Headquarters,  Military 
Traffic  Management  Command,  ATTN- 
MTOP-T,  5611  Columbia  Pike.  Falls 
Church.  VA  22041-5050. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Mr.  Mark  Gerade,  e-mail 
geradem@baileys-emh5.army.mil  or  Mr. 
Robert  Jones,  jonesr@baileys- 
emh5.army.mil.  Headquarters,  Military 
Traffic  Management  Command.  ATTN- 
MTOP-OP,  5611  Columbia  Pike,  Falls 
Church,  VA  22041-5050,  telephone 
(703)  681-6109/6089. 
SUPPI^MENTARY  INFORMATION: 

Background 

The  Military  Traffic  Management 
Command  undertook  an  initiative  to 
enhance  rail  security  in  1994  in  an  effort 
to  reduce  loss  and  theft  of  miUtary 
shipments.  Over  the  past  several  years, 
MTMC  has  held  three  meetings 
involving  shippers  and  carriers,  briefed 
the  proposal  at  two  Government  Rail 
Committee  Meetings,  attended  special 
Association  of  American  Railroads- 
sponsored  videoteleconferences,  and 
participated  in  three  on-the-groimd 
meetings  with  major  railroads  to  discuss 
MTMC's  draft  publication.  A  number  of 
issues  have  been  raised  and  successfully 
resolved  to  enhance  the  viability  of  the 
publication.  The  notice  of  proposed 
changes  was  published  for  public 
comment  in  the  Federal  Register  Vol  61, 


No.  177,  pages  47894-47897.  September 
11. 1996.  No  comments  were  received. 
The  Military  Traffic  Management 
Command  Freight  Traffic  Rules 
Publication  No.  10  (MFTRP  No.  10)  is 
changed  to  read  as  follows. 

Item  85— Application 

1.  The  Transportation  Protective 
Services  (TPS)  set  forth  in  this  section 
apphes  to  rail  carriers  offering  to 
transport  arms;  Division  1.1, 1.2,  and 
1.3,  ammunition,  explosives,  fireworks, 

.    chemical  munitions,  and  other 
conmiodities  which  may  require 
physical  seciuity  protection  while  in 
transit. 

2.  When  a  TPS  service  is  required  on 
shipments  moving  TOFC/COFC  service, 
rail  cfirriers  will  ensure  the  appropriate 
motor  TPS  applicable  to  the  highway 
portion  incident  to  the  TOFC/COFC 
movement  is  provided.  The  motor  TPS 
is  set  forth  in  Section  2  of  MTMC 
Freight  Traffic  Rules  Publication  No.  lA 
(MFTRP  No.  lA).  Only  MTMC  approved 
munitions  motor  carriers  may  be  used  to 
transport  shipments  over  the  highway. 

3.  Timely  is  defined  in  terms  of 
immediate  notification  of  delivery  and 
advising  the  government  not  later  than 
two  hours  after  a  serious  accident  or 
incident. 

4.  Inspectors  vail  be  a  railroad  police 
officer,  railroad  employee  (trained) 
other  than  pohce,  or  instructed 
personnel  (trained),  which  could 
include  contract  security  firms 
designated  by  the  carrier  to  inspect  the 
rail  car(s). 

(A  person  is  considered  "trained  and 
instructed"  when  he  or  she  is  employed 
by  the  railroad  or  the  terminal  involved 
in  the  handling  of  shipments,  has  been 
trained  by  the  railroad/terminal  to 
inspect  rail  car(s),  is  aware  of  the 
sensitivity  of  material  moving  under  RI, 
and  is  knowledgeable  of  safety,  security 
and  emergency  procedures  that  must  be 
followed.  Trained  and  instructed 
contract  personnel  may  be  used  to 
conduct  inspections  of  rail  car(s)  but 
must  meet  the  same  criteria  as 
personnel  designated  by  the  carrier  to 
inspect  rail  car(s).] 

5.  When  carrier  has  identified  areas 
which  are  known  trouble  spots, 
shipments  will  be  routed  to  avoid  these 
areas  or,  if  unavoidable,  be  expedited 
through  these  areas. 

6.  Snippers  are  not  required  to  but 
should  take  into  consideration  the 
following  damage  and  loss  prevention 
measiues  to  ensure  the  protection  of 
Department  of  Defense  Cargo: 

a.  Damage  prevention  measures  of 
military  vehicles  are  as  follows: 

(1)  Face  wheeled-vehicles  rearward 
on  the  train,  roll  down  side  windows. 


and  lower  windshields  that  can  be 
lowered. 

(2)  Turn  side  mirrors  inward. 

(3)  Protect  open  glass  with  plywood, 
cardboard,  or  a  double  layer  of  bubble 
wrap  (prioritized  by  level  of  protection 
afforded,  cost  versus  benefit  must  be 
evaluated). 

(4)  Properly  document  all  vehicle 
damage  at  origin  and  destination. 

b.  Loss  prevention  measures  for 
sensitive  items  in  containers  are  as 
follows: 

(1)  Place  containers,  including 
CONEXs,  door-to-door  to  block  access. 

(2)  Order  flatcars  that  will 
accommodate  door-to-door  placement  of 
MILVANs. 

(3)  Seek  assistance  from  MTMC 
commands  on  technical  characteristics 
of  flatcars. 

(4)  Store  sensitive  items,  including 
Night  Vision  Device's  (NVD's),  in 
approved  containers  only.  (Note:  NVD's 
must  be  provided  double  barrier 
protection,  i.e.,  in  a  locked  shipping 
container  inside  a  locked  rail  car,  trailer, 
dromedary,  CONEX,  or  MILVAN.) 

(5)  An  NVD  storage  case  does  not 
equate  to  one  of  the  double  barriers. 

(6)  Never  place  the  sensitive  item 
packing  list  on  the  outside  of  the 
containers,  trailers,  or  rail  cars. 

(7)  Contact  your  local  provost 
marshal/law  enforcement  officials  . 
diuing  loading  and/or  shipping  to 
ensure  proper  protection  for  sensitive 
items. 

Item  95— Rail  Aimed  Guard 
Surveillance  Service  (RG)  (Note) 

1.  Definition.  Rail  Armed  Guard 
Surveillance  Service  (RG).  RG  is  a  TPS 
that  provides  one  armed  guard  to 
maintain  constant  and  specific  24-hour 
surveillance  on  a  DOD  shipment 
consisting  of  one  or  more  cars  in  the 
same  train. 

2.  Annotation.  RG  will  only  be 
furnished  upon  request  of  the  shipper 
by  annotation  in  blocks  15  &  31  on  the 
bill  of  lading  as  follows:  "Rail  Armed 
Guard  Surveillance  Service  (RG) 
Requested" 

3.  Requirement.  Carriers  providing  RG 
must: 

a.  Perform  all  functions  of  Rail 
hispection  Service  (RI)  as  specified  in 
Item  110. 

b.  Maintain  surveillance  at  all  rail 
stops  as  well  as  in  yards  and  terminals 
where  train  stops.  All  security  seals 
and/or  locks  vdll  be  checked  at  all  stops 
and  dociunented  using  the  format  set 
forth  in  the  NOTE  at  the  end  of  this 
Item. 

c.  Ensure  guards  will  be  augmented  as 
required  to  maintain  continuous 
observation  on  rail  car(s)  transporting 
shipment(s). 
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d.  Ensure  guards  do  not  leave 
Alipment  until  properly  relieved  by 
« nother  guard  or  consignee  at 
destination. 

e.  Inspect  the  refrigeration/heating 
1  inits  of  environmentally  controlled 
I  are.  trailere  or  containers  in  transit  at 

east  twice  during  each  24-hour  period 
or  the  purpose  of  maintaining 
emperature  requirements.  Inspections 
nust  be  at  least  10  hours  apart.  The 
emperature  requirement  for  each 
shipment  will  be  annotated  on  the  bill 
of  lading  by  the  shipper.  Immediately 
following  each  required  inspection,  an 
authorized  carrier  representative  will 
make  a  report  by  telephone  to  the 
consignee  and  the  appropriate  toll  free 
800-HotUne  telephone  number  (see  Item 
180),  furnishing  the  information  called 
for  in  the  sample  format  show  in  NOTE 
of  this  Item.  The  cost  of  telephone  calls 
to  other  than  toll  $tee  numbers  will  not 
be  borne  by  the  Government. 

f.  It  may  be  more  advantageous  in 
some  circumstances  to  have  a  railroad 
police  officer,  raihoad  employees 
(trained)  other  than  police,  or  instructed 
pereonnel  (trained),  which  could 
include  contract  secxuity  firm 
personnel,  ride  in  a  separate  motor 
vehicle  paralleling  the  train,  rather  than 
on  the  train.  The  raikoad  has  the  option 
to  decide  which  is  more  sec\u«. 
4.  Notification.  If  suspicion  of 
tampering  or  sabotage  exists  at  any 
point  during  movement  of  the  shipment, 
the  railroad  special  agents  office  will 
immediately  notify  either  the  consignee, 
HQMTMC  at  (703)  681-6125,  or  one  of 
the  24-hour  MTMC  800-Hotline 
telephone  numbers  (See  Item  180).  If 
necessary,  the  carrier  will  solicit  the  aid 
of  local,  state  or  federal  law  enforcement 
officials  to  secure  the  shipment. 

5.  Charges.  When  requested  by  the 
shipper,  the  rail  carrier(s)  will  provide 
RG  on  shipments  of  single  car  loads  or 
shipments  of  multiple  car  loads  in  the 
same  train  at  a  charge  of  RG(1) 

$ per  highway  mile  per  car  or 

in  lieu  thereof  a  flat  charge  of  RG(2) 

$ per  car.  The  charges  will 

apply  &t)m  point  of  origin  to  point  of 
destination  and  will  be  in  addition  to  all 
other  charges  for  transportation  of 
shipments  requiring  this  service. 

In  Section  F(l)  of  the  tender,  camera 
will  complete  either  RG(1)  or  RG(2).  but 
not  both. 

Note:  Information  to  be  furnished  per 
instructions  in  paragraph  2e  above: 

1.  Person  and  carrier  reporting:  

2.  City  or  place  of  inspection: 


7.  Government  seals  intact:  Yes  (    )  No  (    ) 

8.  Replaced  by  seal  number: 


9.  Air  conditioning  unit  working:  Yes  (    )  No 

(    ) ^ ■_ 

10.  Arrangement  made  for  repair 


11.  Entries  made  on  log  attached  to  equip- 
ment: Yes  (    )  No  (    ) 


3.  Local  arrival  time  at  checkpoint: 


4.  Local  time  inspection  was  performed:  

5.  Interior  temperat\ire  of  the  equipment:     _ 

6.  Approximate  outside  temperature:    


12.  Estimated  or  actual  time  or  departure 
from  checkpoint: 

13.  Estimated  time  of  arrival  at  next  check- 
point or  destination:  , _ 

Item  100— Rail  Surveillance  Service 
(RS) 

Deleted. 
Item  105— Tank  Surveillance  Service 
(TS) 

Deleted. 
Item  110-^lail  Inspection  Service  (RI) 
Rail  Inspection  Service  (RI)  replaces 
two  rail  security  services.  Rail 
Surveillance  Service  (RS)  and  Tank 
Surveillance  Service  (TS).  Greater 
Security  Service  (GS).  as  defined  in  item 
90.  will  still  be  maintained  for  all 
shipments.  GS  automatically  includes 
Military  Traffic  Expediting  Service  (MX) 
(See  Item  115).  RI  service  incorporates 
the  inspection  and/or  surveillance 
requirements  of  each  of  the  services  RI 
replaced.  1.  Definition.  Rail  Inspection 
Service  (RI)  is  performed  by  rail  carriere 
for  intransit  protection  of  sensitive  and 
pilferable  items:  RI  automatically 
includes  MX  (See  Item  115).  Inspection 
under  RI  is  external  only  to  assure  the 
integrity  of  the  shipment  (container  or 
vehicle)  and  the  seals/locking  devices. 
RI  is  required  for  the  movement  of 
Abrams  tanks,  and  other  groimd 
vehicles  with  sensitive  armor. 
Categories  n  through  IV,  and 
uncategorized  (at  DOD  component 
headquarters  direction);  arms; 
ammunition,  and  explosive  (AA&E);  and^ 
night  vision  devices  (NVD).  RI  is 
optional  for  vehicle  movements  and 
unit  or  oUier  movements  involving 
pilferable  items,  such  as  high  value 
commimications  and  electronics. 

2.  Annotation.  RI  will  only  be 
furnished  upon  request  of  the  shipper 
by  annotation  in  blocks  15  &  31  on  the 
bill  of  lading  as  follows: 

"Rail  Inspection  Service  (RI) 

Requested." 

3.  Requirements.  Carriere  providmg  RI 

must: 
a.  For  all  Shipments  under  RI: 

(1)  Automatically  includes  Military 
Traffic  Expediting  Service  (MX)  (See 
Item  115).  .   . 

(2)  Inspect  each  rail  car  contammg 
shipments  requiring  RI.  Inspection  will 
be  performed  by  railroad  police  officer, 
railroad  employees  (trained  other  than 
poUce,  or  instructed  personnel  (trained) 


which  could  include  contract  security 
firms  designated  by  the  carrier  within 
one  hour  after  train  has  entered  a  rail 
terminal.  Reinspection  will  take  place 
every  hour  thereafter  until  the  train 
departs.  For  shipments  located  at  a 
working  terminal,  where  carrier 
pereonnel  are  present  and  can  provide 
continuous  observation,  hourly 
inspections  are  waived  provided  the 
train  is  on  an  inside  track.  When  hourly 
inspections  are  performed,  they  will  be 
documented. 

(3)  Inspections  will  be  required  at 
terminals  on  arrival  and  departure  and 
at  all  interchange  points  between 
railroads. 

(4)  Dociunentation  of  inspections 
made  by  railroad  police  officer,  railroad 
employees  (trained)  other  than  police, 
or  instructed  persormel  (trained),  which 
could  include  contract  security  firms, 
will  be  available  for  review  within  24 
houre  of  inspection  completion. 

(5)  While  intransit  and  not  in  a 
working  terminal,  raihoad  police 
officer,  railroad  employees  (trained)  ^ 
other  than  police,  or  instructed 
pereonnel  (trained),  which  could 
include  contract  security  firms 
designated  by  the  carrier,  will  inspect 
the  rail  car(s)  containing  the  shipment 
every  hour  when  a  delay  is  more  than 
90  minutes. 

(6)  Assure  complete  interchange 
security  procedures  are  in  effect  and 
recorded  when  transferring  the 
shipment  to  another  railroad,  or 
intermodal  carrier,  or  with  the 
govermnent.  Interchange  procedures 
between  railroads,  intermodal  carriere, 
and  with  the  government  are  vital  to 
ensure  continuity  of  security.  Where 
needed,  a  formal  Memorandum  of 
Agreement  will  exist  between  parties  to 
ensure  continuous  protection. 

(7)  Where  feasible,  place  shipments 
transiting  rail  yards  in  well-lighted 
areas,  on  an  inside  track,  near  the  tower, 
and/or  otherwise  under  the  general 
observation  of  railroad  police  officer, 
railroad  employees  (trained)  other  than 
police,  or  instructed  personnel  (trained), 
which  could  include  contract  security 
firms  designated  by  carrier. 

(8)  Notify  the  consignee  in  a  timely 
manner  of  arrival  at  destination  and 
continue  inspections  until  physical 
hand-off  has  occurred. 

(9)  Documentation  of  all  inspections 
will  include  the  following  information, 
as  applicable. 

(a)- Name  of  carrier  reporting. 

(b)  Name  of  Inspector  and  his/her 
signature. 

(c)  Time  of  each  inspection  or 
acceptance  for  continuous  observation. 

(d)  Actual  arrival  time  at  terminal. 
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(e)  Actual  departure  time  from 
terminal. 

(f)  Condition  of  conveyance(s)  and 
seals/locking  devices. 

b.  For  Arms,  Ammunition,  and 
Explosives  (AA&E)  and  containerized 
Night  Vision  Devices  (NVD)  the  carrier 
is  responsible  for: 

(1)  Inspecting  container  seals/locks.  If 
found  broken,  reseal  with  same  or 
equivalent  device.  Report  broken  seals/ 
locks  or  other  security  problems  with 
containers  to  one  of  the  24-hour  MTMC 
800-Hotline  numbers  listed  in  Item  180. 

(2)  Ensuring  containers  are  positioned 
door-to-door  or  otherwise  placed  with 
door  inaccessible. 

(3)  If  an  odd  nimiber  of  containers/ 
MIL  VANs,  other  than  one,  is  loaded  on 
an  individual  rail  car,  loading  is  door- 
to-door  and  the  remaining  container  is 
loaded  with  the  door  facing  the  end  of 
another  container/MIL  VAN. 

c.  For  Ml  Abrams  Tanks  the  carrier  is 
responsible  for: 

(1)  Inspections  that  call  for  external 
observation  and  inspection  by  railroad 
police  officer,  railroad  employees 
(trained)  other  than  police,  or  instructed 
personnel  (trained),  which  could 
include  contract  security  firms,  of  each 
vehicle  within  one  hour  after  it  has 
stopped  and  at  least  once  each  hour 
during  each  stop.  Documentation 
supporting  hourly  checks  is  subject  to 
review. 

(2)  In  addition  to  the  requirements  in 
paragraph  3a  above,  the  following 
inspections  vdll  be  performed  by  the 
carrier  to  ensure  the  integrity  of  the 
shipment  and  will  be  conducted  from 
the  ground  unless  exceptions  are  noted: 

(a)  Ensiu^  tank  armor  plate,  tie 
downs,  or  other  parts  are  secure  and 
intact. 

(b)  Ensure  tank  skirts  are  not  damaged 
and  secured  with  transloc  bolts. 

(c)  Inspect  vehicle  openings  (driver's 
hatch,  loading  hatch)  to  ensure  they  are 
adequately  secured  (locked  and  sealed 
or  welded). 

(d)  Inspect  equipment  boxes  to  ensure 
exterior  integrity  of  the  boxes  and  that 
seals/locking  devices  and  tie  downs  are 
intact. 

(3)  If  the  armor  is  penetrated,  the 
shipment  will  continue  to  be  protected 
by  the  carrier  in  conjunction  with  an  on- 
the-scene  investigation  by  military 
representatives. 

(4)  Railroad  police  officer,  railroad 
employees  (trained)  other  than  police, 
or  instructed  personnel  (trained),  which 
could  include  contract  security  firms, 
will  concentrate  their  physical 
inspection  in  those  areas  depicted  in  the 
diagram  for  the  Ml  Abrams  Tank  which 
is  found  in  the  Security  Classification 
Guide  for  Ml  Abrams  Tank. 
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d.  For  Non-Sensitive  Armored/ 
Wheeled  Vehicle  Inspections  (Optional): 

(1)  This  service  may  be  used  at  the 
shipper's  option  for  the  movement  of 
armored  and  wheeled  vehicles 
(excluding  the  Ml  Abrams  Tank  family 
of  vehicles  and  certain  ground  tracked 
vehicles  with  sensitive  armor,  for  which 
RI  is  mandatory).  Inspection  calls  for  the 
external  observation  and  inspection  by 
railroad  police  officer,  raifroad 
employees  (trained)  other  than  police, 
or  instructed  personnel  (trained),  which 
could  include  contract  security  firms  of 
each  rail  car  transporting  military 
vehicles,  LAW  paragraph  a  above. 

(2)  The  following  inspections  will  be 
performed  by  the  carrier  to  ensure  the 
integrity  of  the  shipment  and  will  be 
conducted  from  the  groimd  unless 
exceptions  are  noted: 

(a)  Inspect  wheeled  vehicles  for  glass 
damage  and  all  vehicles  for  signs  of 
pilferage,  theft,  or  serious  damage. 

(b)  Ensure  tie  downs  are  secure  and 
intact. 

(c)  Inspect  vehicle  openings  of  tanks 
and  tactical  vehicles  (driver's  hatch, 
loading  hatch)  to  ensure  they  are 
adequately  secured  (locked  and  sealed 
or  welded). 

(d)  Sensitive  or  pilferable  items 
shipped  along  with  tanks  and  other 
tracked  vehicles  should  be  in  separate, 
approved  containers.  The  shipper  is 
responsible  for  securing  the  vehicle's 
opening  and  all  containers.  The  seals/ 
locks  devices  wall  be  inspected  by 
railroad  police  officer,  raifroad 
employees  (trained)  other  than  police, 
or  instructed  personnel  (trained),  which 
could  include  contract  security  firms,  to 
ensure  that  they  are  adequately  secured. 

4.  Reporting  Procedures. 

a.  The  shipper  must  report  shipment 
information  to  the  Deployment  Support 
Command  (DSC)  in  advance  of 
movement  and  must  include  the  GS  or 
RI  code  on  GBL. 

b.  In  the  event  of  any  serious  accident 
or  incident,  suspected  or  actual 
tampering  and  if  the  carriers  believes  a 
threat  exists,  the  carrier  will 
immediately  notify  either  the  consignee 
HQMTMC  at  (703)  681-6125,  or  one  of 
the  24-hour  MTMC  800-HotUne 
telephone  numbers  (See  Item  180).  If 
necessary,  the  carrier  will  solicit  the  aid 
of  local,  state  or  federal  law  enforcement 
officials  to  secure  the  shipment.  Damage 
reporting  of  serious  accidents  or 
incidents  will  be  reported  within  two 
hours  following  occurrence. 

c.  If  evidence  of  forced  entry  or 
tampering  with  seals  has  occurred,  the 
carriers  will  immediately  notify  the 
consignee  and  MTMC  800-Hotline 
numbers  (See  Item  180. 


5.  Charges.  In  addition  to  all  rates  and 
charges  for  transportation,  shipments  for 
which  RI  is  provided  by  carrier  at 
shipper's  request  will  be  subject  to  a 

charge  of  RI  (1)  $ per  highway 

mile  per  car  (See  Item  75).  subject  to  a 

minimum  charge  of  RI(2)  $ per 

car.  or  in  lieu  thereof  a  flat  charge  of 

RJ(3)  $ per  car.  hi  Section  F(l) 

of  the  tender,  carriers  will  complete 
either  RI(1)  and  RI(3)  but  not  more  than 
one.  Charges  will  be  all-inclusive  and 
apply  from  origin  to  final  destination. 

Item  115— Military  Traffic  Expeditine 
Service  (MX) 

1.  Military  Traffic  Expediting  Service 
(MX)  is  an  automated  tracking  service 
provided  by  the  carrier  for  military 
carload  shipments  of  unclassified  cargo, 
which  do  not  require  seals  or  terminal 
inspections.  This  service  uses  a  central 
computer  Unked  with  member  railroads 
to  track  carload  shipments  and  is 
capable  of  reporting  on  single  line  and 
joint-fine  movements. 

2.  MX  service  will  automatically  be 
provided  by  the  carrier  without  cost. 
However,  before  the  service  can  be 
initiated,  it  is  the  responsibility  of  the 
shipper  to  promptly  communicate  the 
shipment  information  to  the 
Deployment  Support  Conunand  routing 
office.  This  information  is  to  include: 
origin,  stop-offs  (if  appficable).  final 
destination,  commodity,  date  of 
shipment,  date  shipment  is  due  at 
destination,  route  order  number,  routing 
with  junction  points.  GBL  number,  and 
rail  car  initials  (i.e..  DODX  40000). 
Francis  A  Galluzzo; 

Assistant  Deputy  Chief  of  Staff  For 
Transportation  Services. 
[FR  Doc.  98-33997  Filed  12-22-98;  8:45  am] 
BILUNG  CODE  371(Mie-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Corps  of  Engineers 

Intent  To  Prepare  a  Supplemental 
Environmental  Impact  Statement 
(SEIS)  for  Proposed  Modifications  to 
Bart)ers  Point  Hart>or,  Oahu,  Hawaii 

AGENCY:  U.S.  Army  Corps  of  Engineers. 
DoD. 

ACTION:  Notice  of  intent. 


SUMMARY:  The  U.S.  Army  Engineer 
District.  Honolulu,  in  partnership  with 
Jhe  State  of  Hawaii.  Department  of 
Transportation,  Harbors  Division,  is 
proposing  modifications  to  Barbers 
Point  Harbor.  Barbers  Point  Harbor  is 
located  on  the  west  side  of  the  island  of 
Oahu  in  the  Ewa  region.  The  completed 
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project  would  enable  vessels  of  greater 
capacity  to  utilize  the  harbor  and 
increase  safety  for  vessels  entering  and 
leaving  the  harbor. 
WORESSES:  U.S.  Army  Engineer 
District,  Honolulu,  ATTN:  CEPOH-ED- 
CP,  Fort  Shatter,  Hawaii  96858-5440. 
fOR  FURTHER  INFORMATION  CONTACT: 
flelen  Stupplebeen,  (808)  438-7009. 
MPPLEMENTARY  INFORMATION: 

1.  The  project  may  include  the 
oUowing  items: 

a.  Deepening  the  harbor  basin. 

b.  Deepening  and  flaring  the  entrance 
idiannel. 

c.  Constructing  a  jetty  on  the  north 
side  of  the  harbor  entrance. 

These  features  may  be  modified,  or 
lew  features  added  as  a  result  of  the 
inalysis  to  be  performed  as  part  of  the 
easibility/SEIS  process. 

2.  Alternatives  to  be  considered 
nclude  "No  Action"  and  various 

>  instruction  techniques. 

3.  In  May  1996,  the  Corps  completed 
i  I  reconnaissance  study  on  the  harbor. 
The  study  stated  that  the  existing 
narbor's  depth  limitation  results  in 
increased  transportation  costs  to 
ihippers  as  they  must  either  light-load 

1  heir  larger  vessels  or  continue  to  use 
^ess  efficient  smaller  ones. 

4.  An  agency  scoping  meeting  was 
leld  on  October  26, 1998.  A  pubUc 
learing  will  be  held  after  publication  of 
'  le  draft  SEIS.  Meeting  times  and 

ications  vdll  be  publicly  announced. 
The  draft  SEIS  is  expected  to  be 
Available  in  March  1999. 
Gregory  D.  Showalter, 
Anpy  Federal  Register  Liaison  Officer. 

Doc.  98-33995  Filed  12-22-98;  8:45  am) 

i  CODE  3710-NN-M 


EPARTMENT  OF  DEFENSE 

irtment  of  the  Army 

^orps  of  Engineers 

itent  To  Prepare  a  Draft  Programmatic 
[nvironmentai  Impact  Statement 
lEIS)  and  Restoration  Plan  (RP)  For 
16  Green/Duwamish  River  Basin 
[estoration  Project,  King  County, 
Washington 

iENCY:  U.S.  Army  Corps  of  Engineers 
lorps),  Seattle  District,  DoD. 
ACTION:  Notice  of  intent. 

IMMARY:  The  Corps  of  Engineers,  as 
sad  Federal  agency,  will  prepare  a 
rogrammatic  environmental  impact 
statement  evaluating  alternative  fish  and 
Wildlife  habitat  and  water  quality 
estoration  approaches  for  the  Green/ 
I  uwamish  River  Basin.  This 


environmental  impact  statement  will  be 
a  combined  NEPA/SEPA  document.  The 
lead  agency  for  SEPA  will  be  the  King 
County  Water  and  Land  Resources 
Division.  Three  alternatives  will  be 
evaluated  in  the  DEIS:  no  action;  habitat 
restoration  that  would  benefit  multiple 
species;  and  a  program  that  benefits  a 
single  threatened  fish  species.  A 
restoration  plan  will  also  be  prepared  in 
association  with  the  DEIS.  If  approved, 
implementation  of  the  restoration  plan 
would  begin  in  2001.  Potential  issues  of 
concern  for  the  DEIS  include  impacts  to 
fish  and  their  habitat,  water  quality, 
wetlands,  riparian  habitat,  flood  control, 
land  use,  and  pubUc  safety. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  the  scoping  process 
or  preparation  of  the  DEIS  and  RP  may 
be  directed  to:  Patrick  Cagney,  Biologist. 
Environmental  Resources  Section,  U.S. 
Army  Corps  of  Engineers,  P.O.  Box 
3755,  4735  East  Marginal  Way  S., 
Seattle,  Washington,  98124-3755,  (206) 
764-6577. 

SUPPLEMENTARY  INFORMATION: 
Proposed  Action 

The  Corps  of  Engineers  and  the  King 
County  Water  and  Land  Resources 
Division  propose  to  evaluate  alternative 
habitat  restoration  programs  for  the 
Green/Duwamish  River  Basin  in  King 
County.  Washington.  The  U.S.  Army 
Corps  of  Engineers — Seattle  District 
(Patrick  Cagney,  Biologist)  is  the  lead 
Federal  agency  imder  die  National 
Environmental  Policy  Act  (NEPA,  42 
use  4321  et  seq.)  and  the  Council  on 
Environmental  Quality  implementing 
guidelines  (40  CFR  1500-1508).  The 
King  County  Water  and  Land  Resources 
Division  (Clinton  Loper,  Senior 
Engineer)  is  the  lead  state  agency  under 
the  Washington  State  Environmental 
Pohcy  Act  (SEPA,  Chapter  43.21C  RCW) 
and  the  SEPA  guidelines  (Chapter  197- 
10  WAC). 

The  Corps  is  authorized  to  implement 
habitat  restoration  programs  under 
Section  209  of  Public  Law  87-874 
(Puget  Sound  and  Adjacent  Waters 
Study)  of  the  1962  Flood  Control  Act, 
the  Water  Resources  Development  Act 
of  1990,  and  Corps  ecosystem 
restoration  guidance  (Engineering 
Circular  [EC]  1105-2-210).  Corps 
activities  in  ecosystem  restoration  will 
concentrate  on  engineering  solutions  to 
water  and  related  land  resource 
problems.  Priority  for  restoration 
activities  will  be  given  to  projects  that 
restore  degraded  ecosystem  functions 
and  values,  including  hydrology,  plant, 
and  animal  communities  and/or 
portions  thereof,  to  a  less  degraded 
ecological  condition. 


The  proposed  action  would  restore 
aquatic  ecosystem  habitat  and  processes 
by  reconnecting  isolated  habitat 
elements,  increasing  channel  diversity, 
estabhshing  areas  of  estuarine  habitat, 
increasing  floodplain  habitat,  restoring 
small  tributaries,  increasing  the  amount 
of  large  woody  debris  in  the  river, 
replenishing  river  sediments,  and 
improving  the  water  temperature 
regime.  If  the  proposed  action  is 
implemented,  initial  construction  on 
projects  would  occur  around  the  year 
2001. 

2.  Alternatives 

Three  programmatic  restoration 
alternatives  will  be  considered  and 
evaluated  in  the  environmental  impact 
statement.  The  first  alternative  is  No 
Action  and  would  include  various 
agencies  and  groups  continuing  to 
implement  restoration  projects  but  by  a 
less  coordinated,  intensive  means  than 
under  the  other  proposed  alternatives. 
Continued  implementation  of 
restoration  projects  would  include 
reconnecting  some  isolated  habitat 
elements,  some  placement  of  sediment 
in  the  river,  and  some  placement  of 
large  woody  debris.  The  second 
alternative  is  a  multiple  species 
approach  to  habitat  restoration.  Under 
this  preferred  alternative  benefits  to 
many  fish  and  wildlife  species  will  be 
considered.  The  third  alternative  is 
restoration  of  a  single  threatened  fish 
species.  Recently,  Chinook  salmon 
(Oncorhynchus  tshawytscha)  have  been 
proposed  for  Usting  as  a  threatened 
species  under  the  Endangered  Species 
Act.  This  alternative  would  evaluate 
restoration  actions  that  would  benefit 
this  species.  Under  alternatives  two  and 
three,  three  separate  restoration 
approaches  will  be  evaluated:  (a)  an 
ecosystem/habitat  forming  process 
approach;  (b)  an  engineered  design  and 
constructed  habitat  approach,  and  (c)  an 
integrated  approach  (elements  of  both 
(a)  and  (b)). 

3.  Scoping  and  Public  Involvement 

Public  involvement  will  be  sought 
during  scoping  and  conducting  of  the 
study  in  accordance  with  NEPA  and 
SEPA  procedures.  A  public  meeting  will 
be  held  during  public  review  of  the 
DEIS.  Further  meetings  will  be 
scheduled  as  needed.  A  public  scoping 
process  will  be  initiated  to  clarify  issues 
of  major  concern,  identify  studies  that 
might  be  needed  to  analyze  and  evaluate 
impacts,  and  obtain  public  input  on  the 
range  and  acceptability  of  alternatives. 
This  Notice  of  Intent  formally 
commences  the  joint  scojting  process 
under  NEPA  and  SEPA.  As  part  of  the 
scoping  process,  all  affected  Federal, 


state,  and  local  agencies,  Indian  Tribes, 
and  other  interested  private 
organizations,  including  environmental 
interest  groups,  are  invited  to  comment 
on  the  scope  of  the  DEIS.  Comments  are 
requested  concerning  project 
alternatives,  mitigation  measures, 
probable  significant  environmental 
impacts,  and  permits  or  other  approvals 
that  may  be  required.  To  date,  the 
following  impact  areas  have  been 
identified  and  will  be  analyzed  in  depth 
in  the  DEIS:  (1)  fish  and  their  habitat;  (2) 
water  quality;  (3)  wetlands;  (4)  riparian 
habitat;  (5)  flood  control;  (6)  land  use; 
and  (7)  public  safety.  The 
environmental  review  process  will  be 
comprehensive  and  will  integrate  and 
satisfy  the  requirements  of  NEPA 
(Federal)  and  SEPA  (Washington  State), 
and  other  relevant  Federal,  state,  and 
local  environmental  laws. 

4.  Scoping  Meeting 

A  notice  of  the  scoping  meeting  will 
be  mailed  to  all  involved  agencies  and 
individuals  known  to  have  an  interest  in 
this  project.  A  scoping  meeting  and  an 
open  house  to  receive  public  comments 
on  restoration  program  alternatives  will 
be  held  on  January  20. 1999.  at  the 
Tukwila  Community  Center,  12424 — 
42nd  Avenue  South,  Tukwila. 
Washington.  The  meeting  will  occur 
from  6:30  to  9:00  PM.  The  meeting  will 
begin  with  a  one-half  hour  open  housfe 
to  allow  the  public  and  agencies  to 
review  project  information/graphics  and 
ask  questions  of  Corps  and  King  Coimty 
staff,  followed  by  presentations  and 
then  a  question  and  answer  period  for 
the  proposed  alternatives.  Verbal  or 
written  comments  will  be  accepted  at 
the  scoping  meeting,  or  written 
comments  concerning  the  scope  of  the 
analysis  may  be  sent  to  Patrick  Cagney 
at  the  above  address  within  45  days  of 
when  this  notice  is  published  in  the 
Federal  Register. 

5.  Other  EnTironmental  Review, 
Coordination,  and  Permit  Requirements 

Other  environmental  review, 
coordination,  and  permit  requirements 
include  preparation  of  a  Section  404  (b) 
(1)  evaluation  by  the  Corps  of  Engineers; 
and  consultation  among  the  Corps,  the 
U.S.  Fish  and  Wildlife  Service,  and  the 
State  of  Washington  per  Section  7  of  the 
Endangered  Species  Act.  Coordination 
will  also  be  initiated  with  the  U.S.  Fish 
and  Wildlife  Service  to  meet  the 
requirements  of  the  Fish  and  Wildlife 
Coordination  Act. 

6.  Availability  of  the  Draft  EIS 

The  draft  Programmatic  EIS/ 
Restoration  Plan  is  scheduled  for  release 
during  the  spring  of  1999  and  the  Final 


Programmatic  EIS/Restoration  Plan  is 
scheduled  for  release  during  the  fall  of 
1999. 

Dated:  Dectfmber  9. 1998. 
James  M.  Rigsby, 

Colonel.  Corps  of  Engineers,  District  Engineer 
[PR  Doc.  9&-33996  Filed  12-22-98;  8:45  am) 

BILUNQ  OOOC  SriO-ER-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 
summary:  llie  Leader.  Information 
Management  Group,  Office  of  the  Chief 
Financial  and  Chief  Information  Officer, 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
22, 1999. 

ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education.  600 
Independence  Avenue.  SW,  Room  5624, 
Regional  Office  Building  3,  Washington, 
DC  20202-4651.  or  should  be 
electronically  mailed  to  the  internet 
address  Pat  SherriU@ed.gov,  or  should 
be  faxed  to  202-708-9346. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-600-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Financial  and  Chief 
Information  Officer,  publishes  that 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 


grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.  new.  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Summary  of 
the  collection;  (4)  Description  of  the 
need  for.  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  bom  Patrick  J. 
Sherrill  at  the  address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  December  17, 1998. 
Kent  H.  Hannaman, 

Leader,  Information  Management  Group, 
Office  of  the  Chief  Financial  and  Chief 
Information  Officer. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Reinstatement. 

Title:  Advanced  Placement  Incentive 
Program. 

Frequency:  Annually. 

Affected  Public:  Business  or  other  for- 
profit;  State,  local  or  Tribal  Gov't.  SEAs 
orLEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  4.057. 
Burden  Hours:  48.684. 

Abstract:  Grants  to  states  to  enable 
states  to  cover  part  or  all  of  the  cost  of 
advanced  placement  test  fees  to  low- 
income  individuals.  When  applicable, 
funds  can  be  used  for  activities  related 
to  maintaining  the  enrollment  of  low- 
income  students  in  advanced  placement 
courses  and  for  increasing  the  number 
of  such  courses. 

Office  of  the  Under  Secretary 

Type  of  Review:  New. 

Title:  Evaluation  of  the  Eisenhower 
Professional  Development  Program: 
State  and  Local  Activities. 

Frequency:  One  time. 

Affected  Public:  State,  local  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  575. 
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Burden  Hours:  793. 
Abstract:  The  Planning  and 
Evaluation  Service  is  conducting  a  . 
three-year  study  to  evaluate  the 
Eisenhower  Professional  Development 
Program  and  to  report  on  the  progress  of 
the  program  with  respect  to  a  set  of 
Performance  Indiviators  established  by 
the  E)epartment  of  Education.  The 
evaluation  will  provide  information  on 
the  types  of  professional  development 
activities  supported  by  the  program,  the 
effects  of  the  program  participation  on 
classroom  teaching,  and  the  quality  of 
program  planning  and  coordination. 
Clearance  is  sought  for  the  Longitudinal 
Study  of  Teacher  Changes,  to  be 
conducted  in  the  Spring  of  the  1998- 
1999  school  year.  Respondents  will  be 
teachers. 

(FR  Doc.  98-33942  Filed  12-22-98;  8:45  am) 
BNJJNQ  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP96-248-009  and  CP96-249- 
009] 

Portland  Natural  Gas  Transmission 
System;  Notice  of  Initial  FERC  Gas 
Tariff 

December  17, 1998. 

Take  notice  that  on  December  11, 
1998,  Portland  Natural  Gas 
Transmission  System  (PNGTS)  filed  to 
place  into  effect  its  FERC  Gas  Tariff, 
Original  Volume  No.  1,  Original  Sheet 
Nos.  1  through  650  (tariff).  PNGTS 
requests  that  its  tariff  be  made  effective 
on  February  11, 1999,  which  is  the 
expected  in-service  date  for  the  PNGTS 
facilities.  The  tariff  will  allow  PNGTS  to 
provide  interstate  transportation  service 
in  compliance  with  the  Commission 
orders  issued  on  July  31, 1996,  July  31, 
1997,  September  24, 1997.  and  April  23, 
1998.1 

PNGTS  states  that  complete  copies  of 
this  filing  are  being  mailed  to  potential 
customers  and  interested  state 
commissions.  However,  due  to  the 
voluminous  nature  of  this  filing,  copies 
of  the  redlined  tariff  sheets  in  Appendix 

J,  will  not  be  included  in  the  mailing. 

'NGTS  states  that  redlined  tariff  sheets 
3f  this  filing  will  be  made  available 
ipon  request,  and  complete  copies  of 
his  filing  are  on  file  with  the 
Commission. 

Any  person  desiring  to  protest  this 
iling  should  file  with  the  Federal 


Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Section  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  98-33987  Filed  12-22-98;  8:45  am] 
BILUNG  CODE  niT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-75-000] 

Northern  Natural  Gas  Company;  Notice 
of  Intent  To  Prepare  an  Environmental 
Assessment  for  ttie  Proposed  A-Llne 
Abandonment  Project  and  Request  for 
Comments  on  Environmental  Issues 

December  17, 1998. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  abandonment  of  four 
segments  totaling  about  51  miles  of  the 
Northern  Natural  Gas  Company 
(Northern)  A-Line  pipeline  in  Kansas, 
Nebraska,  Iowa,  and  Texas. »  The  A-Line 
pipeline  was  constructed  in  the  1930's. 
Because  of  the  age  and  condition  of  the 
pipeline.  Northern  has  been  forced  to 
inactivate  or  reduce  the  operating 
pressure  of  most  of  the  segments 
proposed  for  abandonment.  The 
application  for  this  project  and  other 
supplemental  filings  in  this  docket  are 
available  for  viewing  on  the  FERC 
Internet  website  (www.ferc.fed.us). 
Click  on  the  "RIMS"  link,  select 
"Docket  #"  fi-om  the  RIMS  Menu,  and 
follow  the  instructions. 

Similarly,  the  "CIPS"  link  on  the 
FERC  Internet  website  provides  access 
to  the  texts  of  formal  documents  issued 
by  the  Commission,  such  as  orders, 
notices,  and  rulemakings.  From  the 
FERC  Internet  website,  click  on  the 
"CIPS"  link,  select  "Docket  #"  fi-om  the 
CIPS  Menu,  and  follow  the  instructions. 

This  EA  will  be  used  by  the 
Commission  in  its  decision-making 
process  to  determine  whether  the 
project  is  in  the  public  convenience  and 
necessity. 


If  you  are  a  landowner  receiving  this 
notice,  you  may  be  contacted  by  a 
pipeline  company  representative  about 
the  acquisition  of  additional  temporary 
easement  to  complete  the  pipeline 
removal.  The  pipeline  company  would 
seek  to  negotiate  a  mutually  acceptable 
agreement.  However,  if  the  project  is 
approved  by  the  Commission,  that 
approval  conveys  with  it  the  right  of 
eminent  domain.  Therefore,  if  easement 
negotiations  fail  to  produce  an 
agreement,  the  pipeline  company  could 
initiate  condemnation  proceedings  in 
accordance  with  state  law. 

Because  the  proposed  pipeline 
removal  activities  would  involve  some 
of  the  same  kinds  of  potential  impacts 
normally  associated  with  pipeline 
construction,  a  fact  sheet  of  questions 
typically  asked  about  pipeline 
construction,  including  the  use  of 
eminent  domain,  is  attached  to  this 
notice  as  appendix  1.^ 

Summary  of  the  Proposed  Project 

Northern  requests  authorization  to: 

(1)  Abandon  approximately  43.9  miles 
of  26-inch  diameter  A-Line  pipeline 
beginning  at  the  Macksville  Compressor 
Station  in  Pawnee  County.  Kansas,  and 
ending  at  the  Bushton  Compressor 
Station  in  Rice  County,  Kansas; 

(2)  Use  the  Bushton  and  Macksville 
Compressor  Station  yards  for  pipe 
storage  and  stockpile  areas; 

(3)  Abandon  approximately  5.0  miles 
of  24-inch-diameter  A-Line  starting  in 
Cass  County.  Nebraska  and  ending  in 
Mills  County.  Iowa; 

(4)  Abandon  approximately  2.4  miles 
of  20-inch-diameter  A-Line  in  Hancock 
County,  Iowa;  and 

(5)  Abandon  approximately  92  feet  of 
the  24-inch-diameter  A-Line  under 
Highway  83  in  Ochiltree  County,  Texas. 

The  majority  of  the  abandoned 
pipeline  would  be  removed.  Sixty  farm 
taps  currently  occur  along  the  A-Line. 
Thirty-five  of  these  farm  taps  would  be 
abandoned  and  25  would  he  relocated  to 
Northern's  parallel  B,  C.  D,  or  E 
pipelines.  The  location  of  the  project 
facilities  is  shown  in  appendix  2. 

Land  Requirements  for  Construction 

Construction  activities  would  affect 
about  728  acres  of  primarily  agricultural 
land  and  would  use  a  133-acre  pipe 
storage  and  staging  area.  Following 
construction,  the  construction  right-of- 
way  would  be  restored  and  allowed  to 
revert  to  its  former  use. 


'  See.  76  FERC  161.123  Cluly  31. 1996);  60  FERC 
Jl,134  (July  31. 1997):  80  FERC  61.345  (September 
E4. 1997).  and  83  FERC  61,080  (April  23. 1998). 


*  Northern's  application  was  filed  with  the 
Commission  under  Section  7  of  the  Natural  Gas  Act 
and  Part  157  of  the  Commission's  regulations. 


'The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  from  the  Commission's  Public  Reference 
and  Files  Maintenance  Branch,  BP9  First  Street. 
NE..  Washington,  DC  20426.  or  call  (202)  206-1371. 
Copies  of  the  appendices  were  sent  to  all  those 
receiving  this  notice  in  the  maiL 
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The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  accoimt  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  pubUc 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  implementing 
the  proposed  project  under  these 
general  headings: 

•  Geology  and  soils. 

•  Water  resources,  fisheries,  and 
wetlands. 

•  Vegetation  and  wildlife. 

•  Endangered  and  threatened  species. 

•  Land  use. 

•  Cultural  resources. 

•  PubUc  safety. 

•  Hazardous  waste. 

Although  practical  alternatives  to  the 
abandonment  are  not  available  to 
Northern,  we  will  evaluate  alternative 
abandonment  methods,  such  as 
abandonment  in-place  or  abandonment 
by  removal  at  selected  locations,  and 
make  recommendations  on  how  to 
lessen  or  avoid  impacts  on  the  various 
resoinces  areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
publisheid  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

To  ensure  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  on  page  4  of  this  notice. 


Currently  Idmtified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
abandonment  proposal  and  the 
environmental  information  provided  by 
Northern.  This  preliminary  Ust  of  issues 
may  be  changed  based  on  your 
comments  and  our  analysis. 

•  Would  removal  of  the  aerial 
crossings  over  the  Arkansas  and 
Missouri  Rivers  impact  wetlands,  fish, 
and  wildlife? 

•  Woiild  pipeline  removal  activities 
cause  erosion,  compaction,  and  rutting 
on  about  672  acres  of  agricultural  land 
within  the  construction  right-of-way? 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
By  becoming  a  commentor,  your 
concerns  will  be  addressed  in  the  EA 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal 
and  measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  carefully  follow 
these  instructions  to  ensure  that  yoin 
comments  are  received  in  time  and 
properly  recorded: 

•  Send  two  copies  of  your  letter  to: 
David  P.  Boergers,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  St.,  N.E.,  Room  lA,  Washington, 
DC  20426; 

•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Environmental 
Review  and  Compliance  Branch,  PR- 
11.2. 

•  Reference  Docket  No.  CP99-75- 
000; and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  January  18, 1999. 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  "intervenor". 
Intervenors  play  a  more  formal  role  in 
the  process.  Among  other  things, 
intervenors  have  the  right  to  receive 
copies  of  case-related  Commission 
dociunents  and  filings  by  other 
intervenors.  Likewise,  each  intervenor 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 


Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  : 

385.214)  (see  appendix  3).  Only 
intervenors  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 
You  do  not  need  intervenor  status  to 
have  your  environmental  comments 
considered.  Additional  information 
about  the  proposed  project  is  available 
from  Mr.  Paul  Mckee  of  the 
Commission's  Office  of  External  Affairs 
at  (202)  208-1088  or  on  the  FERC 
website  (www.ferc.fed.us)  using  the 
"RIMS"  link  to  information  in  Uiis 
docket  number.  For  assistance  with 
access  to  RIMS,  the  RIMS  helpline  can 
be  reached  at  (202)  208-2222.  Access  to 
the  texts  of  formal  documents  issued  by 
the  Commission  with  regard  to  this 
docket,  such  as  orders  and  notices,  is 
also  available  on  the  FERC  website 
using  the  "CIPS"  link.  For  assistance 
with  access  to  CIPS,  the  CIPS  helpline 
can  be  reached  at  (202)  208-2474. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  98-33988  Filed  12-22-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6206-2] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Modification  of 
Secondary  Treatment  Requirements 
for  Discharges  Into  Marine  Waters 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  annoimces  that 
EPA  is  planning  to  submit  the  following 
continuing  Information  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
Modification  of  Secondary  Treatment 
Requirements  for  Discharges  into 
Marine  Waters,  EPA  ICR  Niunber 
0138.05,  OMB  Control  Number  2040- 
0088,  expiring  March  31, 1999.  Before 
submitting  the  ICR  to  OMB  for  review 
and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  February  22, 1999. 
ADDRESSES:  U.S.  EPA;  Office  of 
Wetlands,  Oceans  and  Watersheds; 
Oceans  and  Coastal  Protection  Division 
(4505F):  401  M  Street,  SW;  Washington, 
DC  20460.  Interested  persons  may 


obtain  a  copy  of  the  ICR  without  charge 
by  contacting  the  person  identified 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Virginia  Fox-Norse,  202-260-8448 
(phone),  202-260-9920  (focsimile 
number),  Fox-norse.virginiaOepa.gov. 
SUPPLEMENTARY  MFORMATION: 

Affected  entities:  Entities  potentiaUy 
afiiacted  by  this  action  are  those 
munidpaUties  that  currently  have 
section  301(h)  waivers  firom  secondary 
treatment,  have  applied  for  a  renewal  of 
a  section  301(h)  waiver,  or  those  with  a 
pending  section  301(h)  waiver 
application,  and  the  states  within  which 
mese  mimidpalities  are  located. 

Title:  Modification  of  Secondary 
TVeatment  Requirements  for  Discharge 
into  Marine  Waters  (OMB  Control 
Number  2040-0088;  EPA  ICR  Number 
0138.05),  expiring  March  31. 1999. 

Abstract:  The  section  301(h)  program 
involves  collecting  information  from 
two  sources:  (1)  the  munidpal 
wasteware  treatment  fiacility,  commonly 
called  a  publicly  owned  treatment 
woAs  (POTW),  and  (2)  the  state  in 
which  the  POTW  is  located. 
Mimidpalities  had  the  opportimity  to 
qpply  for  a  waiver  from  secondary 
treatment  requirements,  but  that 
opportunity  closed  in  December,  1982. 
A  POTW  seeking  to  obtain  a  section 
301(h)  waiver,  holding  a  c\irrent  waiver 
or  reappljring  for  a  waiver,  provides 
q>plication.  monitoring,  and  toxic 
control  program  information.  The  state 
>vides  information  on  its 
termination  whether  the  discharge 
ider  the  proposed  conditions  of  the 
liver  ensures  the  protection  of  water 
[uality,  biological  habitats,  and 
snefidal  uses  of  receiving  waters  and 
'hether  the  discharge  will  result  in 
idditional  treatment,  pollution  control, 
tt  any  other  requirement  for  any  other 
j>oint  or  nonpoint  sources.  The  state 
also  provides  information  to  certify  that 
the  discharge  will  meet  all  applicable 
State  laws  and  that  the  state  accepts  all 
permit  conditions.  Regulations 
unplementing  section  301(h)  of  the 
Clean  Water  Art  (CWA)  are  found  at  40 
CFR  Part  125,  Subpart  G. 
I  There  are  5  situations  where 
information  will  be  required  imder  the 
Section  301  (h)  program: 
I  (1)  A  POTW  continuing  the 
Application  process  for  a  section  301(h) 
^aiver,  or  reapplying  for  a  waiver;  as 
fhe  permits  with  section  301(h)  waivers 
i  reach  their  expiration  dates,  EPA  must 
have  updated  information  on  the 
discharge  to  determine  whether  the 
Section  301(h)  criteria  are  still  being  met 
t  nd  whether  the  section  301(h)  waiver 
Should  be  reissued.  Under  40  CFR 


125.59(f),  eadi  section  301(h)  permittee 
is  required  to  submit  an  application  for 
a  new  section  301(h)  permittee  is 
required  to^ubmit  an  application  for  a 
new  section  301(h)  modified  permit 
within  180  days  of  the  existing  permit's 
expiration  date.  40  CFR  125.59(c)  lists 
the  information  required  for  a  modified 
permit.  Section  125.59(e)  requires 
additional  information  to  show 
compliance  with  applicable 
pretreatment  requirements  under 
section  125.65,  and  primary  or 
equivalent  treatment  requirements 
tmder  section  125.60.  The  information 
that  EPA  needs  to  determine  whether 
the  POTW's  reappUcation  meets  the 
section  301(h)  criteria  is  outlined  in  the 
questioimaire  attached  to  40  CFR  Part 
125,  Subpart  G.  The  questionnaire  is 
similar  to  the  two  questionnaires  (one 
for  small  applicants  and  one  for  large 
applicants)  in  the  1982  version  of  the 
section  301(h)  regulations  used  by 
POTWs  for  their  original  appUcations. 
The  current  questionnaire  streamlines 
the  two  questionnaires  into  one,  while 
maintaining  similar  information 
requirement  according  to  the  size  of  the 
appUcant. 

(2)  Monitoring  and  toxic  control 
program  information:  Once  a  waiver  has 
been  granted,  EPA  must  continue  to 
assess  whether  the  discharge  is  meeting 
section  301(h)  criteria,  and  that  the 
receiving  water  quality,  biological 
habitats,  and  beneficial  uses  of  the 
receiving  waters  are  proterted.  To  do 
this,  EPA  needs  monitoring  information 
furnished  by  the  permittee.  According 
to  40  CFR  125.68(d),  any  permit  issued 
with  a  section  301(h)  waiver  must 
contain  the  monitoring  requirements  of 
40  CFR  125.63(b),  (c),  and  (d)  for 
biomonitoring,  water  quality  criteria 
and  standards  monitoring,  and  effluent 
monitoring,  respectively,  section 
125.68(d)  also  requires  reporting  at  the 
frequency  spedfied  in  the  monitoring 
program.  In  addition  to  monitoring 
information,  EPA  needs  information  on 
the  toxics  control  program  required  by 
section  125.66  to  ensue  that  the 
permittee  is  effectively  minimizing 
industrial  and  nonindustrial  toxic 
pollutant  and  pesticide  discharges  into 
the  treatment  works. 

(3)  Application  revision  information: 
Section  125.59(d)  of  40  CFR  allows  a 
POTW  to  revise  its  application  one  time 
only,  following  a  tentative  dedsion  by 
EPA  to  deny  the  waiver  request.  In  its 
application  revision,  the  POTW  usually 
corrects  defidencies  and  changes 
proposed  treatment  levels  as  well  as 
outfall  and  diffuser  locations.  The 
application  revision  is  a  volimtary 
submission  for  the  applicant,  and  a 
letter  of  intent  to  revise  the  application 


must  be  submitted  within  45  days  of 
EPA's  tentative  decision  (40  CFR 
125.59(f)).  EPA  needs  this  informaUon 
to  evaluate  revised  applications  to 
determine  whether  the  modified 
discharge  will  ensure  protection  of 
water  quality,  biological  habitats,  and 
beneficial  uses  of  receiving  waters. 

(41  Additional  information  to  respond 
to  the  CWA:  Section  125.59(e)  requires 
additional  information  to  show 
compliance  with  applicable 
pretreatment  requirements  under 
section  125.65.  and  primary  or 
equivalent  treatment  requirement  imder 
section  125.60.  Although  this 
information  is  requested  in  the 
application  questionnaire,  it  is  still 
treated  separately  because 
demonstration  of  meeting  these 
requirements  was  also  required, 
independent  of  reapplications,  by  the 
1994  revised  regulations. 

(5)  State  determination  and  state 
certification  information:  For  revised  or 
renewal  applications  for  section  301(h) 
waivers,  as  well  as  for  applicants 
submitting  additional  information  on 
the  urban  area  pretreatment  program 
and  on  primary  or  equivaler '  treatment, 
EPA  needs  a  state  determination.  The 
state  determines  whether  all  state  laws 
(including  water  quality  standards)  ai« 
met  to  ensure  that  water  quality, 
biological  habitats,  and  beneficial  uses 
of  receiving  waters  are  proterted. 
Additionally,  the  state  must  determine 
if  the  applicant's  dischai^  will  result  in 
additional  treatment,  pollution  control, 
or  any  other  requirement  for  any  other 
point  or  nonpoint  sources.  This  process 
allows  the  state's  views  to  be  taken  into 
account  when  EPA  reviews  the  section 
301(h)  application  and  develops  permit 
conditions.  For  revised  and  renewed 
sertion  301(h)  waiver  applications.  EPA 
also  needs  the  CWA  section  401(a)(1) 
certification  information  to  ensure  that 
all  state  laws  are  met  by  any  permit  it 
issues  with  a  section  301(h) 
modification,  and  the  state  accepts  all 
the  permit  conditions.  This  information 
is  the  means  by  which  the  state  can 
exerdse  its  authority  to  concur  with  or 
deny  a  section  301(h)  decision  made  by 
the  EPA  Regional  Office. 
The  EPA  is  soliciting  comment  to: 
(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
funrtions  of  the  agency,  including 
whether  the  information  will  have 
practical  utiUty: 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 
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(iii)  Enhance  the  quality,  utility,  and 
clarity  of- the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  infonnation  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical',  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  estimated 
annual  average  burden  for  the  55 
respondents  totals  71,049  hoiirs  for  this 
information  collection.  The  average 
annual  reporting  burden  varies 
depending  on  the  size  of  the  respondent 
and  the  category  of  the  information 
collection,  the  frequency  of  response 
varies  from  1  time  to  once  every  five 
years,  to  case-by-case,  depending  on  the 
category.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  FederaLagency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
nimibers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15. 

Please  send  comments  regarding  these 
matters,  or  any  other  aspect  of 
information  collection,  including 
suggestions  for  redoing  the  burden,  to 
the  address  listed  above. 

Dated:  December  14, 1998. 
Robert  H.  Wayland,  m 
Director,  Office  of  Wetlands,  Oceans  and 
Watersheds. 

|FR  Doc.  98-34040  Filed  12-22-98;  8:45  am) 
BILUNQ  CODE  6560  SO  M 
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ENVIRONMENTAL  PROTECTION 
AGENCY  '■,./; 

[FRL-6207-6] 

Agency  Infonnation  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Approval  of  State 
Coastal  Nonpoint  Pollution  Control 
Programs 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  annoimces  that 
EPA  is  planning  to  submit  the  following 
continuing  Information  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
Approval  of  State  Coastal  Nonpoint 
Pollution  Control  Programs,  EPA  ICR 
Number  1569.  and  OMB  Control 
Niunber  2040-0153,  expiring  on  January 
31, 1999.  Before  submitting  the  ICR  to 
OMB  for  review  and  approval,  EPA  is 
soliciting  comments  on  specific  aspects 
of  the  proposed  information  collection 
as  described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  February  22. 1999. 
ADDRESSES:  Comments  should  be  sent 
to,  and  copies  of  the  ICR  may  be 
obtained  without  charge  from,  the 
Nonpoint  Source  Control  Branch, 
Assessment  and  Watershed  Protection 
Division  (4503-F),  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW, 
Washington,  D.C.  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  Dov 
Weitman  at  (202)  260-7088  (phone), 
(202)  260-7024  (facsimile), 
weitman.dov@epamail.epa.gov  (E-Mail); 
or  Stacie  Craddock  at  (202)  260-3788 
(phone),  (202)  260-1977  (facsimile). 
craddock.stacie@epamail.epa.gov  (E- 
Mail). 
SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  24  states  and 
5  territories  with  conditionally 
approved  Coastal  Nonpoint  Pollution 
Control  Programs  (CZARA  section 
6217). 

Title:  Approval  of  Coastal  Nonpoint 
Pollution  Control  Programs,  (OKffl 
Control  No.  2040-0153;  EPA  ICR  No. 
1569)  expiring  January  31, 1999. 

Abstract:  Under  the  provisions  of 
national  Program  Development  and 
Approval  Guidance  implementing 
section  6217  of  the  Coastal  Zone  Act 
Reauthorization  Amendments  of  1990 
(CZARA)  which  was  jointly  developed 
and  published  by  EPA  and  the  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  24  coastal 


states  and  5  coastal  territories  with 
Federally  approved  Coastal  ^ne 
Management  Programs  have  developed 
and  submitted  to  EPA  and  NOAA 
Coastal  Nonpoint  Pollution  Programs. 
All  the  submitted  programs  have  been 
conditionally  approved  by  EPA  and 
NOAA.  The  conditional  approvals  will 
require  states  and  territories  to  submit 
additional  infonnation  in  order  to 
obtain  final  program  approval.  Recent 
administrative  changes  mutually  agreed 
to  by  states,  territories,  EPA  and  NOAA 
are  expected  to  expedite  the  final 
approval  process.  CZARA  section  6712 
requires  states  and  territories  to  obtain 
final  approval  of  their  Coastal  Nonpoint 
Pollution  Programs  in  order  to  retain 
their  full  share  of  funding  available  to 
them  under  section  319  of  the  Clean 
Water  Act  and  section  306  of  the  Coastal 
2k>ne  Management  Act.  An  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  imless  it  displays  a 
CTirrently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  Part  9 
and  48  CFR  Chapter  15. 

The  EPA  would  like  to  solicit 
comments  to: 

(I)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii),Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  onginal 
Information  Collection  Request 
estimated  that  the  reporting  burden  to 
develop  and  obtain  approval  of  Coastal 
Nonpoint  Pollution  Control  Programs 
imder  the  national  Program 
Development  and  Approval  Guidance 
would  average  1,874  hours  per 
respondent  over  the  3-year  term  of  the 
collection  effort.  Because  all  affected 
coastal  states  and  territories  have 
completed  development  and  obtained 
conditional  approval  of  thefr  Coastal 
Nonpoint  Pollution  Control  Programs 
and  now  need  only  to  remove  the 
existing  conditions  to  obtain  final 
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■pproval.  EPA  estimates  that  the 
remaining  reporting  burden  will  be 
ipproximately  20  percent  of  the  original 
>urden  estimate,  or  approximately  375 
tiours  per  respondent  annualized  to  a 
nirden  of  125  hours  for  each  of  the  29 
lespondents.  Burden  means  the  total 
time,  effort,  or  financial  resoiirces 
Bxpended  by  persons  to  generate, 
naintain,  retain,  or  disclose  or  provide 
nformation  to  or  for  a  Federal  agency, 
rhis  includes  the  time  needed  to  review 
nstructions,  develop,  acquire,  install, 
ind  utilize  technology  and  systems  for 
he  purposes  of  collecting,  validating, 
ind  verifying  information,  processing 
ind  maintaining  information,  and 
lisclosing  and  providing  information; 
idjust  the  existing  ways  to  comply  with 
my  previously  applicable  instructions 
md  requirements;  train  personnel  to  be 
ible  to  respond  to  a  collection  of 
nformation;  search  data  sources; 
x>mplete  and  review  the  collection  of 
nformation;  and  transmit  or  otherwise 
( lisclose  information. 

Dated:  December  16, 1998. 

I  tobert  H.  WaylwMi  m. 

^rector.  Office  of  Wetlands,  Oceans  and 
Watersheds. 

IFR  Doc.  98-34041  Piled  12-22-98;  8:45  am] 
4hJJNQ  CODE  MM-aO-4> 


CNVIRONMENTAL  PROTECTION 
AGENCY 

|IFRL-6207-e] 

i  agency  Information  Collection 
i  ictivitios:  ProposMl  Collection; 
( omfnent  request;  National  Estuary 
I  togram 

I QENCV:  Environmental  Protection 
( Lgency  (EPA). 
I  enON:  Notice. 


9UMMARY:  In  compliance  with  the 
^perwork  Reduction  Act  (44  U.S.C. 
9501  et  seq),  this  notice  announces  that 
EPA  is  planning  to  submit  the  following 
continuing  Information  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
National  Estuary  Program,  EPA  ICR 
Number  1500.03,  OMB  Control  Number 
2D40-0138,  expiring  March  31, 1999. 
9efore  submitting  the  renewal  ICR  to 
OMB  for  review  and  approval,  EPA  is 
soliciting  comments  on  specific  aspects 
of  the  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
Ot  before  February  22, 1999. 
A60RESSES:  Comments  should  be  sent  to 
the  Coastal  Management  Branch;  Oceans 
and  Coastal  Protection  EKvision  (4504F); 
UlS.  Environmental  Protection  Agency; 


401  M  Street,  SW;  Washington,  DC 
20460.  Interested  persons  may  obtain  a 
copy  of  the  ICR  without  charge  by 
contacting  the  person  identified  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Danell  Brown  at  202/260-6502  (phone); 
202/260-9960  (facsimile); 
brown.danelldepa.gov  (E-mail)  or  Betsy 
Salter  at  202/260-6466  (phone);  202/ 
260-9960  (facsimile); 
salter.betsyOepa.gov  (E-mail). 
SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  affiscted  by 
this  action  are  those  state  or  local 
agencies  or  nongovernmental 
organizations  that  receive  grants  under 
section  320  of  the  Clean  Water  Act,  the 
National  Estuary  Program.  EPA  provides 
grants  to  these  entities  to  support  28 
National  Estuary  Programs  aroimd  the 
coimtry  and  in  Puerto  Rico.  Each  entity 
receiving  such  a  grant  must  submit  an 
annual  workplan  that  describes  the 
projects  and  activities  to  be  carried  out 
using  the  section  320  fimds  and  that 
documents  the  soiuce  of  the  25%  non- 
federal matching  funds  required  by 
section  320. 

Title:  National  Estuary  Program  (ICR 
*15dO:  OMB  Control  Number  2040- 
0138)  expiring  March  31, 1999. 
Abstract: 

Annual  WoHcplans— The  National 
Estuary  Program  (NEP)  involves 
collecting  information  from  the  state  or 
local  agency  or  nongovernmental 
organizations  that  receive  funds  under 
section  320  of  the  Clean  Water  Act.  The 
regulation  requiring  this  information  is 
found  at  40  CFR  Part  35.  Prospective 
grant  recipients  seek  funding  to  develop 
or  oversee  and  coordinate 
implementation  of  comprehensive 
conservation  and  management  plans 
(CCMP)  for  estuaries  of  national 
significance.  In  order  to  receive  funds, 
grantees  must  submit  an  annual 
workplan  to  EPA.  The  workplan 
consists  of  two  parts:  (a)  progress  on 
projects  funded  previously;  and  (b)  new 
projects  proposed  with  dollar  amounts 
and  completion  dates.  The  workplan  is 
reviewed  by  EPA  and  also  serves  as  the 
scope  of  work  for  the  grant  agreement. 
EPA  also  uses  these  workplans  to  track 
performance  of  each  of  the  28  estuary 
programs  currently  in  the  NEP. 

Biennial  Reviews— EPA  provides 
funding  to  NEPs  to  support  long-term 
implementation  of  CCMPs  if  such 
programs  pass  a  biennial  review 
process.  Biennial  reviews  are  used  to 
determine  progress  each  NEP  is  making 
in  implementing  its  CCMP  and 
achieving  environmental  results.  In 
addition  to  evaluating  progress,  the 
results  are  used  to  identify  areas  of 
weakness  each  NEP  should  address  for 


long-term  success  in  protecting  and 
restoring  their  estuaries.  EPA  will  also 
compile  successful  tools  and 
approaches  as  well  as  lessons  learned 
from  all  biennial  reviews  to  transfer  to 
the  NEPs  and  other  watershed  programs. 
For  this  ICR  cycle,  biennial  reviews  will 
be  required  of  the  first  17  NEPs  in 
FY1999  and  the  first  21  NEPs  in 
FY2001.  Biennial  reviews  are  required 
in  addition  to  wnrnml  workplans. 

The  EPA  is  requesting  comments  on: 

(i)  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(ii)  the  accivacy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
vaUdity  of  the  methodology  and 
assumptions  used; 

(iii)  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected:  and 

(iv)  how  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Burden  Statement:  The  estimated 
burden  for  the  28  NEPs  totals  about 
18,000  hours  for  Fiscal  Years  1999,  2000 
and  2001,  or  about  6,000  hours/year  on 
average.  Total  hours  are  based  on  the 
following  estimates: 

100  hours/annual  workplan  *  28  NEPs 
=  2,800  hours/year  *  3  years  »  8.400 
hours 

250  hours/biennial  review  *  17  NEPs  « 
4,250  hours/FYl999 

250  hours/biennial  review  *  21  NEPs  » 
5,250  hours/FY2001 

These  estimates  include  the  time 
needed  to  review  instructions,  search 
existing  information  sources,  gather  and 
maintain  information  needed,  and  to 
analyze  the  information  and  prepare  the 
annual  workplans  or  biennial  review 
reports. 

No  person  is  required  to  respond  to  a 
collection  of  information  unless  the 
request  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are 
displayed  in  40  CFR  Part  9. 

Please  send  comments  regarding  these 
matters,  or  any  other  aspect  of 
information  collection,  including 
suggestions  for  reducing  the  burden,  to 
the  address  listed  above. 


\ 
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Dated:  December  14, 1998. 
Robert  H.  Wayland  m, 
Director.  Office  of  Wetlands,  Oceans  and 
Watersheds. 

(FR  Doc.  98-34046  Filed  12-22-98;  8:45  am) 
BILUNG  CODE  6S<O-60-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-620ft-d] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request;  Motor 
Vehicle  Exclusion  Determination 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
following  Information  Collection 
Request  (ICR)  has  been  forwarded  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  and  approval:  Motor 
Vehicle  Exclusion  Determination,  OMB 
Control  Number  2060-0124,  expiring 
01/31/99.  The  ICR  describes  the  nature 
of  the  information  collection  and  its 
expected  burden  and  costs;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  January  22, 1999. 
FOR  FURTHER  INFORMATION  OR  A  COPY: 
Contact  Sandy  Farmer  at  EPA  by  phone 
at  (202)  260-2740,  by  email  at 
farmer.sandy@epamail.epa.gov,  or 
download  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  0012.11. 
SUPPLEMENTARY  INFORMATION: 

Title:  Motor  Vehicle  Exclusion 
Determination,  OMB  Control  Number 
2060-0124;  EPA  ICR  No..0012.11 
expiration  date  01/31/99.  This  is  a 
request  for  an  extension  of  currently 
approved  collection. 

Abstract:  The  EPA  Office  of  Mobile 
Sources  determines  whether  a  vehicle  is 
excluded  from  requirements  imder  the 
Clean  Air  Act  (Act)  based  on  the  criteria 
listed  in  40  CFR  85.1701— Exclusion 
and  Exemption  of  Motor  Vehicles  and 
Motor  Vehicle  Engines.  A  manufacturer 
who  desires  a  determination  by  the  EPA 
as  to  whether  a  particular  type  of 
vehicle  is  excluded  from  coverage  under 
the  Act  must  submit  specifications 
describing  the  size,  use,  top  speed,  etc. 
of  the  vehicle  so  that  the  determination 
can  be  made.  This  ensures  that  motor 
vehicles  which  may  be  legally  operated 
or  are  capable  of  being  legally  operated 
on  streets  or  highways  will  not  be 


imported  under  a  racing  vehicle 
exclusion.  EPA  implemented  a  rule  that 
requires  each  person  who  seeks  to 
import  a  racing  vehicle  to  obtain  a  prior 
written  approval  for  admission,  if  we 
believe  that  the  vehicle  meets  one  or 
more  of  the  motor  vehicle  exclusion 
criteria  listed  under  40  CFR  85.1703.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
Part  9  and  48  CFR  Chapter  15.  The 
Federal  Notice  required  under  5  CFR 
1320.8(d),  soliciting  comments  on  this 
collection  information  was  published  on 
August  7, 1998,  (63  FR  42395);  no 
comments  were  received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  1.5  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instruction; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instruction  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Vehicle  manufacturers  and  importers  of 
race  vehicles. 

Estimated  Number  of  respondents:  60. 

Frequency  of  Responses: 

Occasionally. 

Estimatea  Total  Annual  Hour  Burden: 
90  Hours. 

Estimated  total  Annualized  Cost 
Burden: SO. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  0012.11  and 
OMB  Control  No.  2060-0124  in  any 
correspondence. 
Ms.  Sandy  Farmer,  U.S.  Enviroimiental 

Protection  Agency,  Office  of  Policy, 

Regulatory  Information  Division 

(2137),  401  M  Street,  SW., 

Washington,  DC  20460; 


and 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
EPA,  725  17th  Street,  NW., 
Washington,  DC  20503. 

Dated:  December  17, 1998. 
Joseph  Retzer, 

Director,  Regulatory  Information  Division. 
[FR  Doc.  98-34048  Filed  12-22-98;  8:45  am] 

BILUNQ  CODE  6640-60-U 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-«209-2] 

Clean  Air  Act:  Contractor  Access  to 
Confidential  Business  Information 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  The  EPA  has  authorized  the 
following  contractor  to  access 
information  that  has  been,  or  will  be, 
submitted  to  EPA  under  section  112(r) 
of  the  Clean  Air  Act(CAA)  as  amended: 
Computer  Based  Systems  Inc.,  (CBSI), 
2750  Prosperity  Ave.,  Fairfax,  VA  22031 
(Contract  #68-W-98-045)  and  its 
subcontractor,  Creative  Information 
Technology,  Inc..  (CITI),  9064 
Manorwood  Rd.,  Laurel,  MD  20723. 

Some  of  the  information  may  be 
claimed  to  be  confidential  business 
information  (CBI)  by  the  submitter. 
DATES:  Access  to  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  ten  days  after  issuance  of  this 
notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dorothy  McManus,  Office  of  Solid 
Waste  and  Emergency  Response,  MC: 
5104,  U.S.  Environmental  Protection 
Agency,  Washington,  DC  20460. 
SUPPLEMENTARY  INFORMATION:  The  EPA 
is  issuing  this  notice  to  inform  all 
submitters  of  information  under  section 
112(r)  of  the  CAA  that  EPA  may  provide 
the  above  mentioned  contractor  and  its 
subcontractor  access  to  these  materials 
on  a  need-to-know  basis.  This  contractor 
will  provide  technical  support  to  the 
Office  of  Solid  Waste  and  Emergency 
Response  in  the  receipt,  processing  and 
storage  of  risk  management  plans 
submitted  to  EPA  under  the  CAA. 

In  accordance  with  40  CFR  2.301(h), 
EPA  has  determined  that  the  contractor 
and  its  subcontractor  require  access  to 
CBI  submitted  to  EPA  under  sections 
112(r)  and  114  of  the  CAA  in  order  to 
perform  work  satisfactorily  under  the 
above  noted  contract.  The  contractor's 
and  subcontractor's  personnel  will  be 
given  access  to  information  submitted 
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jnder  section  112(r)  of  the  CAA.  Some 
of  the  information  may  be  claimed  or 
detennined  to  be  CBI.  The  contractor's 
and  subcontractor's  personnel  will  be 
required  to  sign  nondisclosure 
agreements  and  will  be  permitted  access 
tb  CBI.  All  contractor  access  to  CAA  CBI 
will  take  place  at  the  contractor's 
^cility.  The  contractor  will  have 
appropriate  procedures  and  facilities  in 
place  to  safeguard  the  CAA  CBI  to 
virhich  the  contractor  and  its 
s  ubcontractor  have  access. 

Clearance  for  access  to  CBI  is 
scheduled  to  expire  on  January  31,  2003 
c  r  at  contract  termination. 

Dated:  December  16, 1998. 
[  m  Makris. 

Director,  Chemical  Emergency  Preparedness 
pid  Prevention  Office,  Office  of  Solid  Waste 
md  Emergency  Response. 

fR  Doc.  98-34045  Filed  12-22-98;  8:45  am] 
iIlUNO  CODE  6660-60-P 


mvironmental  protection 
Agency 

lfRL-620&-1] 

I  Comprehensive  Environmental 

.    nse,  Compensation  and  Liability 
(CERCLA)  or  Superfund,  Section 
1(b)(9)(A).  CERCLA  Section 
1  (b)(3),  Announcement  of 
mpetition  for  EPA's  Brownfields  Job 
raining  and  Development 
I  temonstration  Pilots 

i  iOENCY:  Environmental  Protection 
i  ^ency. 
>iCnON:  Notice. 


J IIMMARY:  The  Environmental  Protection 
J  ^ency  will  begin  accepting 
{ bplications  for  Brownfields  Job 
T  raining  and  Development 
Demonstration  Pilots  through  March  1. 
1  $99.  The  application  period  will  close 
I4arch  1. 1999  and  the  Agency  intends 
t  :i  competitively  select  ten  Pilots  by 
jfine.  1999. 

C  |tes:  This  action  is  effective  as  of  the 
c  ^te  of  publication  in  the  Federal 

ler.  All  proposals  must  be  received 

March  1. 1999. 

•DRESSES:  Interested  applicants  must 
submit  a  response  to  the  Brownfields 
Job  Training  and  Development 
IHmonstration  Pilot  Guidelines.  Job 
tr^ning  guidelines  can  be  obtained  via 
the  Internet:  http://www.epa.gov/ 
brownfields/.  or  by  calling  the 
SOperfund  Hotline  at  1-800-424-9346 
(TOD  for  the  hearing  impaired  at  1-800- 
5^3-7672). 

FOR  FURTHER  INFORMATION  CONTACT: 
EpA's  Office  of  Solid  Waste  and 
Emeigency  Response,  Myra  Blakely, 


Outreach  and  Special  Projects  Staff. 
(202)  260-4527  or  Nancy  Wilson  at 
(202)  260-1910. 

SUPPLEMENTARY  INFORMATION:  The 
Brownfields  Job  Training  and 
Development  Demonstration  Pilots  will 
each  be  funded  up  to  $200,000  over 
two-years.  These  funds  are  to  be  used  to 
bring  together  community  groups,  job 
training  organizations,  employers, 
investors,  lenders,  developers,  and  other 
affected  parties  to  address  the  issue  of 
providing  training  for  residents  in 
communities  impacted  by  brownfields. 
The  goals  of  the  pilots  are  to  facilitate 
cleanup  of  brownfields  sites 
contaminated  with  hazardous 
substances  and  prepare  the  trainees  for 
future  employment  in  the 
environmental  field.  The  pilot  projects 
must  prepare  trainees  in  activities  that 
can  be  usefully  applied  to  a  cleanup 
employing  an  alternative  or  innovative 
technology. 

EPA  expects  to  select  approximately 
10  Brownfields  Environmental  Job 
Training  and  Development  pilots  by  the 
end  of  June  1999.  Pilot  applicants  must 
be  located  within  or  near  one  of  the  226 
pre-1999  brovrafields  assessment  pilot 
communities.  Colleges,  universities, 
non-profit  training  centers,  community- 
based  job  training  organizations,  states, 
cities,  towns,  counties.  U.S.  Territories, 
and  Federally  recognized  Indian  Tribes 
are  eligible  to  apply  for  funds.  EPA 
welcomes  and  encourages  applications 
fi-om  coahtions  of  such  entities,  but  a 
single  eligible  entity  must  be  identified 
as  the  legal  recipient.  Entities  vtrith 
experience  in  providing  environmental 
job  training  and  placement  programs  are 
invited  to  apply.  The  deadline  for 
applications  is  March  1, 1999. 

EPA's  Brownfields  Initiative  is  an 
organized  commitment  to  help 
communities  revitalize  abandoned 
contaminated  properties,  and  to  thereby 
eliminate  potential  health  risks  and 
restore  economic  vitality  to  areas  where 
these  properties  exist.  EPA  defines 
brownfields  as  abandoned,  idled  or 
under-used  industrial  and  commercial 
facilities  where  expansion  or 
redevelopment  is  complicated  by  real  or 
perceived  environmental 
contamination. 

Date  Signed:  December  14, 1998. 

Linda  Guczyiuki, 

Director,  Outreach  and  Special  Projects  Staff, 
Office  of  Solid  Waste  and  Emergency 
Response. 

(PR  Doc.  98-34043  Filed  12-22-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-420B-2] 

Mobile  Source  Outreach  Assistance 
Competition  Fiscal  Year  1999: 
Solicitation  Notice 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice. 


SUMMARY:  Today's  Notice  announces  the 
availability  of  funding  and  solicits 
proposals  from  state,  local,  multi-state 
and  tribal  air  pollution  control  agencies 
for  mobile  sources-related  public 
education  and  outreach  projects.  The 
funding  will  be  allocated  by  EPA's 
Office  of  Mobile  Sources  through  the 
competitive  process  described  in  this 
notice. 

DATES:  The  deadline  for  submitting 
Final  Proposals  is  Friday,  February  19, 
1999.  To  allow  for  efficient  management 
of  the  competitive  process,  OMS  is    . 
requesting  agencies  to  submit  an 
informal  Intent  to  Apply  by  January  7, 
1999.  (Instructions  for  submitting  final 
proposals  and  Intents  to  Apply  are 
found  in  Section  X.  below.) 

ADDRESSES:  This  proposal  can  also  be 
found  on  the  Office  of  Mobile  Sources 
Web  Page:  "wvirw.epa.gov/oms/"  click 
on  "What's  New."  Addresses  for 
submitting  proposals  can  be  found  in 
Section  X.  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Bullard.  Director  of  Outreach  and 
Communication,  USEPA  Office  of 
Mobile  Sources.  401  M  Street  SW. 
Washington.  20460  (mail  code  6401). 
Telephone  (202)  260-2614;  Fax  (202) 
260-6011.  Or  email 
"bullard.susan@epa.gov" 

Contents  by  Section 

I.  Overview  and  Deadlines 

II.  Eligible  Organizations 

III.  Funding  Issues 

IV.  Program  Emphasis 

V.  Selection  Criteria 

VI.  Evaluation  and  Selection 

VII.  Proposals 

VIII.  Current  OMS/Sectlon  105  Funded 
Outreach  Projects 

IX.  Other  Items  of  Interest 

X.  How  to  Apply 

XI.  Program  Contact 

Deadline  for  informal  Intent  to 
Apply-January  7. 1999. 

Deadline  for  Final  Proposal — Friday, 
February  19. 1999. 

This  proposal  can  also  be  found  on 
the  Office  of  Mobile  Sources  Web  Page: 
"www.epa.gov/oms/"  click  on  "What's 
New?" 
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FY  99  MOBILE  SOURCE  OUTREACH 
ASSISTANCE  AGREEMENTS 

Request  for  Proposak 

Section  I.  Overview  and  Deadlines 

A.  Overview:  Over  the  past  two  years, 
OMS  has  entered  into  agreements  and 
established  partnerships  with  a  number 
of  organizations  to  (1)  provide  national 
support  for  community-based  mobile 
source  public  education  efforts  and,  (2) 
encourage  responsible  choices  for 
organizational  and  individual  actions 
through  public  education.  Current 
outreach  projects  funded  through  OMS 
(listed  in  Section  Vm(U)  below) 
emphasize  transportation  choices; 
education  of  vehicle  owners  and  drivers 
of  the  future;  car  care  and  the  role  of  the 
automotive  technician;  and,  related 
projects  such  as  ozone  mapping  and 
small  engines.  EPA's  Office  of  Mobile 
Sources  has  set  aside  funds  from  the 
State  and  Tribal  Assistance  Grants 
(STAG)  account  to  provide  support  to 
commimity-based  mobile  source-related 
projects,  llus  notice  solicits  proposals 
for  public  education  and  outreach 
projects  which  directly  support  state 
and  local  air  management  organizations 
in  their  efforts  to  improve  air  quality 
from  mobile  sources.  Proposals  will  be 
accepted  from  state,  local,  tribal  and 
multi-state  air  management  agencies 
which  are  identified  as  such  under 
Section  302(b)  of  the  Clean  Air  Act. 

Interested  persons  can  also  obtain 
copies  of  this  solicitation  at  no  charge 
by  accessing  "What's  New?"  on  the 
OMS  Website,  "http://www.epa.gov/ 
oms." 

B.  What  are  the  deadlines  for  this 
competition? 

In  order  to  efficiently  manage  the 
selection  process,  the  Office  of  Mobile 
Sources  requests  that  an  informal 
"Intent  to  Apply"  be  submitted  by 
January  7, 1999  (Please  provide  email 
address  if  available).  An  "Intent  to 
Apply"  simply  states  in  the  form  of  e- 
mail,  phone,  or  fax  that  your 
organization  intends  to  submit  a 
proposal  to  be  received  by  the  deadline. 
Including  the  name  or  subject  of  the 
project  would  also  be  helpful. 
Submitting  an  Intent  to  Apply  does  not 
commit  an  organization  to  submit  a  final 
proposal.  Those  not  submitting  an 
Intent  to  Apply  may  still  apply  by  the 
deadline. 

The  deadline  for  submitting 
completed  final  proposals  (original  and 
six  copies)  is  February  19, 1999.  The 
Office  of  Mobile  Soiut»s  expects  to 
complete  the  Evaluation/Selection 
process  in  early  April,  1999. 


Section  D.  Eligible  Organizations 

C.  Who  is  eligible  to  submit 
proposals?  According  to  funding 
policies  associated  with  the  State  and 
Tribal  Assistance  Grants  regidations 
(STAG  funds),  proposals  can  be 
accepted  only  from  air  pollution  control 
agencies  as  defined  under  Section 
302(b)  of  the  Clean  Air  Act,  (for  projects 
to  be  imdertaken  will  have  repUcability 
to  other  communities  nationally),  as 
well  as  multi-state  organizations 
supporting  Section  302(b)  agencies. 
OMS  has  no  discretion  over  this 
requirement.  Interested  air  management 
or  related  organizations  which  are  not 
air  pollution  control  agencies  as  defined 
imder  Section  302(b)  of  the  Clean  Air 
Act  are  encouraged  to  create 
partnerships  with  eligible  organizations. 

In  that  situation,  the  eligible 
organization  would  be  required  to 
submit  the  final  proposal  and  serve  as 
the  funding  recipient  if  selected. 

Section  UI.  Funding  Issues' 

D:  What  is  the  amount  of  available 
funding?  Approximately  $550K. 

E.  How  will  funds  be  allocated?  The 
competition  process  wall  be  managed  by 
OMS  and  selected  cooperative 
agreements  will  be  awarded  by  EPA's 
Regional  offices  and  funded  through 
either  Section  103  (for  multi-state 
organizations  as  defined  by  law  oidy)  or 
Section  105  authority  (state  and  local  air 
pollution  control  agencies.)  OMS  has  no 
discretion  over  this  requirement. 

F.  How  many  agreements  will  be 
awarded?  Approximately  six  agreements 
will  be  awarded,  none  to  exceed 
$100,000.  The  total  dollar  amount  of  the 
final  awards  must  be  within  available 
funding. 

G.  Are  matching  funds  required? 
Possibly.  Clean  Air  Act  Section  105 
mandates  that  eligible  agencies  provide 
matching  funds  of  at  least  40%. 
Therefore,  if  an  air  pollution  control 
agency  submits  a  proposal  for  which 
they  do  not  already  have  sufficient 
matching  funds,  they  must  include  a 
statement  in  their  proposal  indicating 
that  the  match  could  be  met  if  their 
proposal  is  selected.  Organizations 
unable  to  meet  a  required  match  must 
be  considered  ineligible.  (This 
requirement  does  not  apply  to  multi 
state  organizations.)  Organizations 
which  are  imclear  as  to  their  matching 
status  are  recommended  to  contact  their 
EPA  Regional  Grant  Coordinator. 

H.  Can  funding  be  used  to  acquire 
services  or  fund  partnerships? 

Yes — subgrants  and  other 
procurement  services  are  allowed. 
Because  the  method  used  to  fund 
subgrants  is  not  a  federal  matter. 


procedures  governing  your 
organization's  procurement  practices 
must  be  followed.  Please  indicate  any 
intent  to  enter  into  such  agreements  in 
the  proposal. 

Section  IV.  Program  Emphasis 


I.  Program  Emphasis 

— ^Voluntary  Measures 

— Commuter  Choice  initiatives 

— ^Transportation  choices 

— Car  care  (testing,  repair,  maintenance) 

— ^Environmental  education  for  fiitiue 

drivers  and  consumers 
— Other  mobile  source  issues  (including 

but  not  limited  to:  on-board 

diagnostics,  diesel,  particulate  matter. 

heavy  duty  engines;  nonroad  engines; 

ozone  mapping/forecasting,  and 

alternative  fuels) 

Section  V.  Selection  Criteria 
J.  Primary  Criteria 

— ^Addresses  environmental  goals  of 

improved  air  quality  from  mobile 

sources 
— ^Presents  a  strong  public  health 

message 
— Demonstrates  national  or  regional 

applicability 
— ^l4ovides  for  at  least  minimal 

replication  for  use  by  other 

organizations  in  the  budget 
— Demonstrates  effectiveness  of  delivery 

mechanism  to  reach  targeted  audience 
— ^Exhibits  clearly-stated  and 

appropriate  levels  of  funding  Includes 

effective  measurement/evaluation 

methods 
— ^Reflects  the  potential  for 

sustainability 

K.  Other  Factors  to  be  Considered 

— Innovation  in  public  awareness 
— ^Effectiveness  of  collaborative 
activities  and  partnerships  with  other 
stakeholders  needed  to  effectively 
develop  or  implement  the  project 
— ^Integration  with  existing  programs 
— ^Willingness  to  coordinate  with  other 
OMS-fiinded  outreach  activities 

L.  Presentation  Criteria 

— Completeness 

— ^Action-oriented 

— Clearly-stated  objectives 

— ^Reasonable  time  frames 

Section  VI.  Evaluation  and  Selection 

M.  The  Evaluation  Team  is  chosen  to 
address  a  full  range  of  mobile  source 
and  EPA  program  expertise.  In  addition, 
each  EPA  Regional  office  is  given  the 
opportimity  to  review  those  proposals 
generated  by  eligible  organizations 
within  that  Region.  The  Evaluation 
Team  will  base  its  evaluation  on  the 
criteria  referenced  in  this  Request  for 
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Proposal.  Completed  evaluations  will  be 
referred  to  a  Selection  Committee 
representing  OMS  senior  managers  and 
R^onal  representatives  who  are 
responsible  for  further  consideration 
and  final  selection.  To  ensure  equity 
and  objectivity  throughout  the  process, 
the  OMS  Pro^^m  Contact  (listed  below) 
and  staff  who  facilitate  the  process  and 
participate  in  pre-appUcation  assistance, 
do  not  serve  as  members  of  either  the 
Evaluation  Team  or  the  Selection 
Committee. 

Section  VII.  Proposals 

N.  What  must  be  included  in  the 
proposal?  Proposals  should  be 
approximately  5-7  pages  in  length 
(please  do  not  include  binders)  and 
must  include: 

(1)  A  brief  statement  that  candidate 
organization  is  defined  as  an  air 
pollution  control  agency  under  Section 
302(b)  of  the  Clean  Air  Act. 

(2)  A  statement  that  any  required 
match  could  be  met. 

(3)  A  concise  statement  of  project 
backgroimd/objectives  highlighting 
relationship  to  improving  air  quality 
from  mobile  sources. 

(4)  A  detailed  project  summary — 
description  of  specific  actions  to  be 
undertaken,  including  estimated  time 
line  for  each  task. 

(5)  Associated  work  products  to  be 
developed. 

(6)  Explanation  of  project  benefits. 

(7)  Detailed  explanation  of  how 
project  outcomes  will  be  designed  for 
replication  in  other  communities. 

(8)  A  detailed  budget  estimate  (clearly 
Bxplain  how  funds  will  be  used, 
including  estimated  cost  for  eadi  task). 

I    (9)  Projected  time  frame  for  project 
tom  initiation  through  completion. 

(10)  Project  contact(s)  (provide  name, 
Dtganization,  phone,  fax,  and  e-mail 
where  available). 

O.  Will  2-year  proposals  be 
xinsidered?  Yes.  If  a  proposal  with  a  2- 
irear  project  period  is  submitted,  OMS 
squires  that  the  budget  and  cost 
estimate  be  designed  to  indicate  what 
will  be  accomphshed  in  each  of  the  first 
md  second  years. 

P.  May  an  eligible  organization  submit 
nore  than  one  proposal?  An 
>iganization  may  submit  more  than  one 
)roposal  only  if  the  proposals  are  for 
iifferent  projects. 
Q.  May  an  eUgible  organization 

]  esubmit  a  proposal  which  was 
>reviously  submitted  to  the  Mobile 
iource  Outreach  Assistance 

Competition,  but  was  not  selected?  Yes. 

The  proposals  received  by  OMS  in  both 

1997  and  1998  were  generally  of  very 
ugh  quality.  Clearly,  all  proposals  of 


merit  could  not  be  selected  due  to  finite 
resources  available. 

R.  May  an  eligible  organization 
submit  a  proposal  for  this  fiscal  year, 
even  if  it  was  awarded  funding  under 
this  program  in  its  first  year?  Yes. 
Applicants  awarded  funding  in  last 
year's  competition  may  submit  new 
proposals  to  fund  a  different  project. 
This  program  is  designed  to  provide 
seed  money  to  initiate  new  projects  or 
advance  existing  projects  that  are  new 
in  some  way  (e.g.  new  audiences,  new 
locations,  new  approaches.) 

S.  Does  this  funding  expire  at  the  end 
of  FY  99?  No.  The  statute  sUtes  that 
State  and  Tribal  Assistance  Grants 
(STAG)  for  environmental  programs 
remain  available  until  expended  ("no- 
year  money"). 

T.  IneUgible  proposals.  Proposals  will 
be  determined  to  be  inehgible  if:  (1)  The 
candidate  organization  is  not  currently 
defined  as  an  air  pollution  control 
agency  under  Section  302(b)  of  the 
Clean  Air  Act;  (2)  a  required  match 
cannot  be  met;  (3)  the  proposal  is 
incomplete;  or  (4)  the  proposal  is 
postmarked  alter  the  deadline. 

Section  Vm.  Current  Oh4S/Section  105 
Funded  Outreach  Projects 

U.  The  follo%ving  offers  a  brief  sketch 
of  projects  currently  funded  through  the 
Office  of  Mobile  Sources,  either  with 
Section  105  funding  or  OMS  program 
funding. 

Transportation  Choices 
"Reusable  Qty" 

Illinois  EPA  and  the  Chicago  Museimi  of 

Science  and  Industry 
Contact:  Betsy  Tracey,  217/782-0408 

The  project  is  designed  to: 

— enhance  the  air  quality  and  mobile 
source  component  of  "Reusable  City" — 
a  permanent  environmental  science 
exhibit  at  the  Chicago  Museum  of 
Science  and  Industry. 

— Present  basic  science,  describe 
health  effects,  explain  citizen  role  in 
contributing  to  mobile  source  emissions, 
explain  "caUs  to  action"  such  as  Ozone 
Action  Days,"  foster  critical  problem- 
solving  and  decision-making  skills. 

— Create  "real"  meteorological  station 
measuring  actual  ambient  conditions 
outside  the  Museum,  an  interactive 
learning  device  (computer  with  CD 
Rom)  and  supporting  materials  to 
illustrate  the  relationship  between 
meteorology  and  ozone.  The  user  can 
become  an  ozone  forecaster. 

— Ribbon-cutting,  Jime  24, 1998. 

"Screen  Seen" 

Maine  Department  of  Environmental 
Protection 


Ron  Severance,  207/287-2437 

The  project  includes: 

— Full  screen  cinema  commercials  for 
captive  audience  of  moviegoers. 

— 20  minute  rotation  of  3  messages 
(visual  images,  trivia  quejitions — OBD, 
PM,  heavy  duty,  health  message). 

—Posting  of  all  sUdes  on  WWW; 
Maine  will  assist  states  in  adapting. 

"Chattanooga  Lifestyle  Campaign: 
Improving  Chattanooga's  Air  Quality 
Through  Voluntary  Citizen  Behavior 
Change  of  Transportation  Choices" 

Chattanooga-Hamilton  County  Air 

Pollution  Control  Board 
Contact:  Angela  Turner.  423/867-4321 

Working  with  the  Global  Action  Plan 
(GAP),  the  project  goal  wrill  be  to 
enhance  the  mobile  source  component 
of  Chattanooga's  Household  EcoTeam 
Project.  The  project  includes: 

— 4-month  tracking  of  specific  actions 
to  reduce  auto  emissions  through 
transportation  choices  in  50  households. 

— Peer  support  and  handbook  to 
support  family  involvement. 

— Follow  up  research  to  determine 
sustainability  of  new  transportation 
practices. 

— ^Two-part  national  technology 
transfer— invitational  conference  for 
local,  state  and  federal  air  quality 
managers  after  demonstration  period; 
broad-based  outreach  through 
presentations  at  meetings  and 
conferences. 

"It  AU  Adds  Up  To  Cleaner  Air": 
Transportation/ Air  Quality  Public 
Information  Initiative 

Contacts: 
Kathy  Daniel  (DOT/FHWA),  202/366- 

6276 
Patrice  Thornton  (EPA/OMS).  734/ 

214-4329 
Abbe  Mamer  (DOT/FTA),  202/366- 

0096 

This  DOT/EPA  collaborative  effort  Is: 

^3ommunity-based  with  support 
from  federal  agencies  to  increase  public 
awareness  of  impact  of  travel  behavior 
on  air  quality,  and  increase  driving 
public's  awareness  of  alternative  modes 
of  transportation  and  importance  of 
travel  choices  on  traffic  congestion  and 
airquaUty. 

— Built  on  results  from  3  pilot 
community  sites — Dover,  DE; 
Milwaukee.  WI;  and  San  Francisco,  CA. 

— ^Designed  to  include  coaUtion- 
building,  environmental  education  for 
youth,  production  of  informational 
materi^  tat  public  and  media,  and 
evaluation  of  changes  in  public 
awareness  and  actions. 

— ^Nationally  available  to  as  many  as 
12  Demonstration  Communities  in  1999. 
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— TV  spots  being  aired  began  Clean 
Air  Week.  '98. 

—Initial  meeting  jof  national  coalition 
stakeholders  late  summer  '98. 

"Let  Kid  Lead:  Youth  VMT  Initiative" 
(Creating  Community-Based  Solutions 
to  Community-Defined  Problems") 

Academy  for  Educational  Development 

(AED) 
Contacts:  Bill  Smith,  202/884-8750: 

Rick  Bossi,  202/884-8898 

The  purpose  of  this  youth-based 
program,  which  has  entered  into 
partnership  with  Kansas  City,  Tampa 
and  Boston  as  its  pilot  sites  is  to: 

— Create  a  replicable  and  sustainable 
program  for  involving  youth  and 
families  in  reducing  growth  in  vehicle 
miles  traveled  (VMT). 

— Enable  youth  to  communicate  about 
travel  choices,  solve  problems  and  make 
sound  travel  decisions  to  minimize 
VMT. 

— Share  successful  practices,  lessons 
learned  and  tools  developed  in  the  pilot 
sites  witli  other  commimities. 

— Serve  as  a  blueprint  for 
commimities  interested  in  including  a 
youth  component  in  efforts  to  reduce 
growth  of  VMT. 

"Public  Outreach  on  Congestion  Relief 
Pricing  and  Cash-Out  Parking" 

NY  Department  of  Environmental 

Conservation/Tri-State  Transportation 

Campaign 
Dave  Shaw  (NYDEC).  518/457-7231 
Janine  Bauer  (Tri-State).  212/777-8181 

The  project  will:. 

— Research,  produce  and  disseminate 
educational  materials  about  market 
based  pricing  mechanisms  to  reduce 
auto  travel. 

— Build  on  work  with  cash-out 
parking  demo  projects  and  Pricing 
Project  Implementation  on  1-287/ 
Tappan  Zee  Corridor. 

— Send  clear  public  health  message. 

"Air  World" — Interactive  Information 
Kiosk 

Ventura  County  Air  Pollution  Control 

Board 
Contact:  Barbara  Page,  805/645-1415 

This  initiative  will: 

— Develop  a  stand-alone  bilingual 
interactive  information  kiosk  for  the 
public  focusing  on  transportation- 
related  air  quality  issues  with  content 
which  reflects  national,  state  and  local 
issues. 

— Produce  products  including  a 
prototype  kiosk  (providing  other  air 
quality  management  agencies  with  60- 
70%  of  actual  programming  needed  to 
produce  a  similar  kiosk  for  their 
citizens — video,  graphics,  animation) 
and  an  instructional  handbook. 


— Be  delivered  in  early  1999. 

Educating  Future  Drivers  and 
Consumers 

"Smog  City:  Interactive  Air  Pollution 
Simulation  for  Use  on  Air  Agency 
Internet  Web  Site" 
Sacramento  Air  Quality  Management 

District 
Kerry  Shearer.  916/386-6180 

"Smog  aty"  will  be: 

— Designed  for  users  to  manipulate 
multiple  on-screen  controls  with  their 
mouse  to  control  variables  within  Smog 
City,  and  the  simulation  will  be  able  to 
respond  to  that  input  based  information. 

— Colorful,  challenging,  completely 
interactive,  instantly  applicable  in  the 
classroom. 

"Cleaner  Cars  Module:  An  Initiative  to 

Encourage  Responsible  Car  Maintenance 

and  Driving  Habits  Among  Future 

Drivers" 

Environmental  Health  Center  (National 

Safety  Coimcil). 
Contact:  Nyki  Brandon-Palermo,  202/ 

974-2484 

Networking  and  coordinating  with 
other  similar  projects  across  the 
country,  this  effort  has: 

— ^Developed  a  driver  education 
curriculum  module  for  new  drivers 
linking  benefits  of  responsible 
maintenance  to  responsible  driving  for 
use  in  1500+  public  and  private  driver 
education  programs  nationwide. 

— ^Products  including  teacher  plans, 
exercises,  information  wheel,  interactive 
CD  ROM,  overheads. 

— Available  now! 

Driver  Education  Pilot 

NESCAUM 

Contact:  Ginger  Lawrence.  617/367- 

8540 

This  effort: 

— ^Piloted  the  driver  education 
curriculum  module  developed  by  the 
Environmental  Health  Center  (see 
above)  in  several  cities  in  the  northeast. 

"I.D.L.E.  in  Dade" 

Dade  County  Department  of 
Environmental  Resources 
Management 
Contact:  Kristin  Buch.  305/372-6895 

The  program  will: 

— Educate  new  drivers  on  the  air 
quality  impacts  of  driving,  use  of 
alternative  fuels  and  transportation 
choices. 

— Encourage  responsible  maintenance 
and  driving  practices. 

— ^Teach  critical-thinking,  problem- 
solving,  and  decision-making  skills 
through  educational  videos, 
informational  handouts,  creative  hands- 
on  demonstrations  and  design  contests. 


"Easy  Breathers" 

Wisconsin  Department  of  Natural 

Resources 
Sara  Burr.  608/266-2621 

The  project  will  be  designed  to: 

— As  a  national  educational  effort 
focusing  on  the  science  of  mobiles 
sources. 

— Raise  awareness  and  understanding 
high  schools,  technical  and  community 
colleges  and  business  communities. 

^Be  integrated/coordinated  with 
Partners  for  Clean  Air  (involved  in  pilot 
activities  for  transportation/air  quality 
initiative)  and  EHC  driver  education 
curriculum. 

— Represent  a  multimedia  approach 
(interactive  CD.  poster,  research 
materials,  link  to  websites). 

Teacher  Workshops— NESEA  Tour  de 
Sol 

Northeast  Sustainable  Energy 

Association  (NESEA) 
Contact:  Nancy  Hazard.  413/774-6051 

Designed  as  a  teacher  training  course, 
this  project: 

— Brought  issues  of  transportation  and 
the  environment  into  middle  school 
classrooms  along  the  route  of  the  1998 
Tour  de  Sol. 

— 6  workshops  delivered — ^May,  98. 

Dealing  with  In-Use  Emissions 
"Workshop  Series  on  OBDII" 

Utah  Department  of  Air  Quality/ 

Division  of  Air  Quality 
Bill  Colbert  (Utah  DAQ).  801/536-4423 
Joe  Thomas  (Weber  State  University). 

801/536-4175 

The  national  OBDII  Trainer  the 
Trainer  Workshop  Series  will  be: 

— Designed  to  on  2  tracks  to  support 
state  I/M  regulators  and  technical  and 
communication  staff  (Technical  Track 
and  Public  Awareness  Track). 

"OBD  Training  Course  for  Technicians" 

Service  Technicians  Society  (STS) 
Contact:  412/772-7166 

STS  is: 

— Developing  a  training  course  on- 
board diagnostic  systems  for 
technicians. 

— Coiuse  delivered.  1998. 

"Motivating  Timely  Repair  of  Vehicles 
not  subject  to  I/M  through  Remote 
Sensing.  Public  Outreadh,  and  Repair 
Community  Incentives" 

Oregon  Department  of  Environmental 

Quality 
Nina  DeConcini  (Oregon  DEQ).  503/ 

229-6788 
Ken  Mays  (Central  Oregon  Community 

College).  541/383-7753 

This  project  will: 
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— ^Raise  awareness  of  highly  polluting 
y  ehicles  and  their  impact  on  public 
Lealth. 

— Motivate  commimity  actions  to 
E  ncourage  repair  of  high  emitting 
«jehicles  NOT  subject  to  I/M. 

— Mobilize  the  repair  industry  to  offer 
r  spair  incentives  for  vehicles  identified 
9  B  high  emitters. 

. — Stimulate  communities  to  use 
f  isouroes  to  promote  and  evaluate 
9  fectiveness  of  the  program. 

'  Car  Care  for  Qean  Air" 

I :  ontacts:  Mia  Zmud,  Weber  State 

University,  Bill  Colbert.  Utah  DAQ 
I  )l/53&-4423 
This  pilot  project  is  designed  to: 
—Raise  public  awareness  of  ways  in 

1  <  hich  automotive  service  affects  air 

<  I  lality. 

r  — Qeate  coalitions  to  identify  ways  to 

Improve  vehicle  maintenance 

practices— elevating  the  niunber,  skill 

Mts,  performance  and  image  of  vehicle 

nlaintenance  technicians. 
— Encourage  environmentally-soimd 

transportation  choices  in  anticipation  of 

2602  Olympics  and  beyond. 

' '  "he  Air  Repair  Communications 
I )  oject" 

I !  issouri  Department  of  Natural 

Resources 
( ( intact:  Kerry  Cordray.  573-751-4817 
A  bi-state  effort  in  partnership  with 
t  iJB  American  Lung  Association  of 
eastern  Missouri,  the  "Air  Repair 
Communications  Project"  will: 

—Focus  on  enhanced  inspection  and 
'E I  lintenance. 

■rCreate  replicable  materials 
inbluding  media  kits,  psas,  exhibits, 
^cles  for  newsletters,  brochure  to 
acate  on  enhanced  I/M,  theater  screen 
les,  video  to  be  distributed  through 
lipckbuster; 
-Undertake  activities  including  car 
■(  clinics,  community  presentations, 
ling  and  materials  development  for 
sportation  management 
iciatipns,  participation  at  commuter 
s,  open  houses  for  public 
ormation  exchange;  make  I/M 
ptO^ram  information  available  through 
posting  on  the  WWW  and  other 
otitreach  tools. 

|4-Market  research  underway — tools 
production  temporarily  on  hold. 

HleavyDuty 


Bavy  Ehity  Vehicle  Emission 
Reduction  Outreach  Program" 

Saa  Joaquin  Valley  United  Air  Pollution 

(^ntrol  District 
Dive  Mitchell/Janis  Parker,  209/497- 

Tms  comprehensive  marketing 
prqgram  will: 


— ^Target  owners/operators  of  heavy 
duty  on-road  and  non-road  engines. 

— ^Demonstrate  operating  advantages. 

— ^Inform  potential  participants  of  all 
available  local,  state,  and  federal 
incentives  for  using  clean  technology. 

— ^Involve  participation  in  annual 
Tulare  Farm  and  Equipment  Show 
(display/product  show  and  breakout 
session). 

Small  Engines 

"Cash  for  Clippers" 

Maryland  Department  of  the 

Environment 
Contact:  Jessica  Ritter,  410/631-3229 

This  program: 

— Educated  consumers  about 
pollution  prevention,  ground-level 
ozone,  MDE's  forecasting  program,  and 
the  impact  of  lawn  and  garden 
equipment. 

— Offered  rebates  toward  purchase  of 
non-gasoline  powered  lawn  mowers. 

— ^Developed  economic  incentives  to 
prevent  pollution,  foster  creativity  and 
innovation  within  the  private  and 
public  sectors. 

Projects  in  Support  ofNAAQS 

"Air  Pollution.  Motor  Vehicles  and 
Public  Health" 

American  Lung  Association  (ALA) 
Contact:  Katharine  Pruitt,  202/785-3355 

Mini-grants  provided  to  15  local  limg 
associations  (through  ALA  competitive 
process)  for  public  education  efforts 
which  address  a  wide  range  of  mobile 
source  issues. 

Projects  were  designed  to: 

— Send  a  strong  public  h^th  message 
focused  on  children  and  asthma 
designed  to  raise  public  awareness  of  air 
quality  and  the  impact  of  mobile 
sources. 

— ^Be  implemented  in  ozone  season 
*98. 

"Integrate  the  Televised  Ozone  Map 
with  Mobile  Source  Outreach 
Initiatives" 

NESCAUM/MARAMA/OTC 

Collaboration 
Contact:  Ginger  Lawrence,  NESCAUM. 

617/367-8540 

This  project: 

— ^Expanded  the  scope  of  the  animated 
ozone  map  to  14  states-i-  represented  by 
NESCAUM,  MARAMA  and  OTC 

— ^Encoiuages  region-wide 
distribution  and  use  of  the  map, 
conduct  public  outreach  to  inform  and 
motivate  voluntary  mobile  source  ozone 
abatement  actions,  and  development  of 
outreach  materials  for  meteorologists 
and  the  pubhc. 

— ^Provides  technical  assistance  to 
other  regions  of  the  country  interested 


in  the  benefits  of  ozone  mapping  and 
forecasting,  through  creation  of  a  web 
site  and  other  outreach  activities. 

Ozone  and  Particulate  Matter  Outreach 

STAPPA/ALAPOO 

Contact:  Gail  Oaves,  202/624-7864 

STAPPA/ALAPCO  U  developing 
dynamic  educaticm  and  outreach 
materials  to  help  state  and  local  air 
agencies  communicate  the  ozone  and 
PM  decisions  and  potential  implications 
to  elected  officials,  the  media  and  the 
public.  The  project: 

— Produced  and  distributed  an 
informational  video  on  PM  2.5— "Small 
Town  Saves  World"  to  every  state  and 
local  air  agency.  The  video  is  designed 
to  educate  important  constituents 
including  state  and  local  elected 
officials,  civic  and  business  groups  and 
high  school  and  college  students. 

— Will  develop  a  modular  PM 
implementation  tool  kit  providing  a 
variety  of  materials  including 
communication  tools  to  assist  state  and 
local  agencies  in  explaining  how  the 
new  PMfine  standard  will  be 
implemented  as  well  as  potential 
implications 

Section  DC.  Other  Items  of  Interest 

V.  Is  there  other  information  I  should 
have  before  applying?  Yes. 

— Submission  of  an  Intent  to  Apply  or 
a  final  proposal  does  not  guarantee 
funding. 

— Only  those  organizations  selected 
will  be  required  to  submit  a  complete 
"Apphcation  fm  Federal  Assistance  and 
Budget  Information  (SF  424  and  SF 
424A)  to  the  appropriate  EPA  Regional 
Office." 

Section  X.  How  to  Apply 

W.  How  do  I  apply? 

Intents  to  Apply  may  take  the  form  of 
email,  letter  or  phone  call  to  the 
Program  Contact  listed  below.  Please 
Sulnnit  Informal  Intenta  To  Apply  by 
January  7, 1999. 

Completed  proposals  must  be 
postmarked  or  received  on  or  before 
Friday,  February  19, 1999  (original  + 
6 — ^no  binders  please]  and  should  be 
sent  via  regular  mail  to:  Susan  Bullard, 
Director  of  Outreach  and 
Commimication,  US  EPA  Office  of 
Mobile  Sources,  Mail  Code  6401,  401  M 
Street  SW,  Washington.  DC  20460. 

(Note:  Proposals  may  be  faxed,  but  must  be 
followed  by  a  hard  copy  original  and  6 
copies.] 

Proposals  to  be  sent  through  express 
mail  must  be  sent  by  Friday,  February 
19,  to  the  following  address:  Susan 
Bullard,  Director  of  Outreach  and 
Communication,  US  EPA  Office  of 
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Mobye  Sources.  Room  W737.  401  M 
Street  SW.  Washington.  DC  20460. 
(202)  260-2614.  (202)  260-7645  (backup 
number  for  expressed  proposals  only). 

Deadline  for  Completed  Final  Proposals. 
Friday.  February  19. 1999. 

Section  XI.  OA4S  Program  Contact 

Susan  Bullard.  Director  of  Outreach 
and  Communication.  EPA  Office  of 
Mobile  Sources.  401  M  Street  SW  (Mail 
Code  6401),  Washington,  DC  20460, 
(Phone)  202/260-2614  (Fax)  202/260- 
6011.  "bullard.susan@epa.gov" 

Dated:  December  17, 1998. 
Mu^oT.Oge, 
Program  Official. 
[PR  Doc.  98-34047  Filed  12-22-98;  8:45  am] 

BiLUNQ  CODE  aeao-so-u 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-620e-«] 

Meeting  of  the  Local  Government 
Advisory  Committee 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice. 

summary:  The  Local  Government 
Advisory  Committee  will  meet  on 
January  21-22, 1999.  in  New  York.  NY. 
The  Committee  will  host  a  panel 
discussion  with  several  additional  local 
government  associations  as  a 
continuation  of  work  begun  at  the 
previous  meeting  to  build  networks. 
Committee  members  will  receive  an 
update  on  the  activities  of  the  Small 
Community  Advisory  Subcommittee 
and  the  Policy  Subcommittee  since  the 
Committee's  September  meeting.  Staff 
from  EPA's  Brownfields  Office  will 
conduct  a  focus  group  on  Resource 
Conservation  and  Recovery  Act 
impediments  to  Brownfields 
redevelopment.  The  Subcommittees  will 
meet  on  the  22nd. 

The  Conmiittee  will  hear  comments 
bovo.  the  public  between  11:15-11:30 
am  on  January  21 .  Each  individual  or 
organization  wishing  to  address  the 
Committee  will  be  allowed  a  minimum 
of  three  minutes.  Please  contact  the 
Designated  Federal  Officer  (DFO)  at  the 
number  listed  below  to  schedule  agenda 
time.  Time  will  be  allotted  on  a  first 
come,  first  serve  basis. 

This  is  an  open  meeting  and  all 
interested  persons  are  invited  to  attend. 
Meeting  minutes  will  be  available  after 
the  meeting  and  can  be  obtained  by 
written  request  from  the  DFO.  Members 
of  the  public  are  requested  to  call  the 
DFO  at  the  number  fisted  below  if 


planning  to  attend  so  that  arrangentents 
can  be  made  to  comfortably 
acconunodate  attendees  as  much  as 
possible.  However,  seating  will  be  on  a 
first  come,  first  serve  basis. 
DATES:  The  meeting  will  begin  at  8:30 
am  on  Thursday.  January  21  and 
conclude  at  4:00  pm  on  the  22nd. 
ADDRESSES:  The  meeting  will  be  held  in 
Room  27A  in  EPA's  Region  II  Offices 
located  at  290  Broadway  in  New  York. 
NY. 

Requests  for  Minutes  and  other 
information  can  be  obtained  by  writing 
to  the  DFO  at  401  M  Street.  SW  (1306). 
Washington.  D.C.  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
DFO  for  this  Committee  is  Denise 
21abinski  Ney.  She  is  the  point  of  contact 
for  information  concerning  any 
Committee  matters  and  can  be  reached 
by  calling  (202)  260-0419. 

Dated:  December  10, 1998. 
Denise  Zabinski  Ney, 

Designated  Federal  Officer,  Local  Government 
Advisory  Committee. 

(PR  Doc.  98-34042  Filed  12-22-98;  8:45  am] 
MLUNG  cooE  asao-so-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6208-8] . 

Notice  Of  Fourth  Meeting  of  the 
Mississippi  River/Gulf  of  Mexico 
Watershed  Nutrient  Task  Force 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice;  announcement  meeting. 

SUMMARY:  Fourth  Meeting  of  the 
Mississippi  River/Gulf  of  Mexico 
Watershed  Nutrient  Task  Force. 
TIME  AND  DATE:  8:00  a.m.-4:00  p.m., 
February  18, 1999. 

PLACE:  Holiday  Inn  Select  Downtown 
Hotel,  160  Union  Avenue,  Memphis, 
TN;  (901)  525-5491. 
STATUS:  Open  to  the  public,  limited  only 
by  the  space  available.  The  room 
accommodates  approximately  125 
people. 

PURPOSE:  The  Task  Force  consisting  of 
Federal,  State,  and  Tribal  members, 
leads  efforts  to  coordinate  and  support 
nutrient  management  and  hypoxia 
related  activities  in  the  Mississippi 
River  and  Gulf  of  Mexico  watersheds. 
MATTERS  TO  BE  DISCUSSED:  Agenda  items 
include  a  discussion  of  new  Federal 
legislation  affecting  the  Task  Force 
(Title  VI — Harmful  Algal  Blooms  and 
Hypoxia  of  P.L.  105-383 — Coast  Guard 
Authorization  Act  of  1998),  an  update 
on  the  Committee  on  Environment  and 


Natural  ResQurces'  Hypoxia  Science 
Assessment,  and  discussions  en  the 
draft  interim  strategy,  including 
indicators  of  progress.  The  meeting  of 
the  Task  Force  will  be  open  to  the 
public,  and  the  public  will  be  afforded 
an  opportunity  to  provide  input  during 
open  discussion  periods. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Dr.  Mary  Belefski,  U.S.  EPA, 
Assessment  and  Watershed  Protection 
Division  (AWPD).  401  M  Street.  S.W. 
(4503F).  Washington.  D.C.  20460. 
telephone  (202)  260-7061;  Internet: 
belefski.mary@epa.gov. 

Dated:  December  14, 1998. 
Robert  Wayland  m. 

Director,  Office  of  Wetlands,  Oceans,  and 

Watersheds. 

[PR  Doc.  98-34039  Piled  12-22-98;  8:45  ami 

BILLING  CODE  6SaO-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00573;  PRL-6051-2] 

Pesticide  Program  Dialogue 
Committee;  Open  Meeting 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  As  required  by  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Public  Law  92-463). 
EPA's  Office  of  Pesticide  Programs 
(OPP)  is  giving  notice  of  a  public 
meeting  of  the  Pesticide  Program 
Dialogue  Committee  (PPDC). 
DATES:  The  meeting  will  be  held  on 
Thursday,  January  7, 1999  from  9:00 
a.m.  to  5:30  p.m.  and  Friday,  January  8. 
1999  &t)m  8:30  a.m.  to  12:30  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the:  Holiday  Inn  Capitol.  550  C  St..  SW.. 
Washington.  DC  20024;  telephone 
number:  (202)  479-4000. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
meiil:  Margie  Fehrenbach  or  Terria 
Northern.  Office  of  Pesticide  Programs 
(7501C),  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington. 
DC  20460.  Office  location  and  telephone 
nimiber:  1921  Jefferson  Davis  Highway, 
Crystal  Mall  2  (CM  #2).  Rm.  1119. 
ArUngton.  VA  22202.  Office  telephone 
numl^r;  (703)  305-7090;  Internet 
address: 

Fehrenbach.Margie@epamail.epa.gov  or 
Northem.Terria@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  The  PPDC 
is  composed  of  a  balanced  group  of 
participants  from  the  following  sectors: 
pesticide  industry  and  user  groups; 
federal  agencies  and  state  governments; 
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x>nsumer  and  environmental/public 
nterest  groups,  including 
representatives  from  the  general  public; 
icademia;  and  the  pubUc  health 
immunity.  The  Committee  was  foimed 
:o  foster  communication  and 
mderstanding  among  the  parties 
^presented  on  the  Committee  and  with 

'  3PP.  and  to  provide  advice  and 
^dance  to  the  Agency  regarding 
lesticide  regulatory,  poUcy,  and 
mplementation  issues. 
PPDC  meetings  are  open  to  the  public. 

I  )utside  statements  by  observers  are 
velcome.  Oral  statements  will  be 
united  to  three  to  five  minutes,  and  it 

:  I  preferred  that  only  one  person  per 
aganization  present  the  statement.  Any 

j^rson  who  wishes  to  file  a  written 
itement  can  do  so  before  or  after  a 
immittee  meeting.  These  statements 
ill  become  part  of  the  permanent  file 
id  will  be  provided  to  the  Committee 
lembers  for  their  information. 

ii|<aterials  will  be  available  for  public 

nsview  at  the  following  address:  U.S. 

{Environmental  Protection  Agency,  Rm 

rh9.  CM  #2. 1921  Jefferson  Davis 

Highway.  Arlington.  VA  22202.  (703) 

30^5805. 
An  agenda  and  background 
Ibrmation  are  being  developed  and 
"  be  posted  on  the  Agency's  website 
jmber  30, 1998,  at:  http:// 

Www.epa.gov/pesticides. 

H  To  date,  topics  planned  for  discussion 

« the  January  7-8, 1999  meeting  will 

jiclude:  Inerts  strategy,  FQPA 

implementation  activities,  ecological 

standards,  and  BT  resistance 

iianagement. 


4st(rf  Subjects 

Environmental  protection. 
Dated:  December  1 1 ,  1998. 

1 1  ircM  E.  M ulkey 

I  >.  rector,  Office  of  Pesticide  Programs. 

I '  I  Doc.  98-33833  Filed  12-22-98;  8:45  am] 

I I  UNO  CODE  aBM-60-F 


i  I IVIRONMENTAL  PROTECTION 
AGENCY 

[CpP-34159;  FRL-6053-q 

Initiation  of  Aluminum  and  Magnesium 
Phosphide  Staiceholder  Process; 
Notice  of  Availability  of  the  Aluminum 
and  Magnesium  Phosphide 
n^ragistration  Eligibility  Decision 
Document;  and  Proposed  Risk 

Kation  Measures  for  Comment 
CY:  Environmental  Protection 
Ajgency  (EPA). 
AtlnON:  Notice. 


SUMMARY:  This  notice  announces  the 
availability  of  and  starts  a  90-day  public 
comment  period  on  the  Reregistration 
Ehgibility  Decision  (RED)  document  for 
the  active  ingredients  aluminum  and 
magnesium  phosphide.  The  RED  for 
these  chemicals  is  the  Agency's 
assessment  of  the  health  and 
environmental  risks  of  the  subject 
chemicals  and  presents  the  Agency's 
determination  regarding  which 
pestiddal  uses  are  eUgible  for 
reregistration.  The  RED  contains  a 
Usting  of  possible  mitigation  measures 
that  the  Agency  is  considering  for  these 
chemicals.  The  main  focus  of  the 
comment  period  is  to  collect  input  on 
these  proposed  mitigation  measures, 
their  potential  impacts,  and  alternative 
mitigation  measures  that  would 
accomplish  the  necessary  risk 
reduction.  This  notice  also  annoimces 
two  national  stakeholder  meetings  in 
Kansas  Qty,  MO.  and  Sacramento.  CA. 
The  Agency  specifically  is  asking  for 
input  regarding  the  need  for  additional 
meetings  in  other  parts  of  the  country 
and  is  seeking  letters  of  interest 
regarding  participating  in  a  stakeholder 
meeting. 

DATES:  Written  comments  on  the  RED 
must  be  submitted  by  March  23. 1999. 
The  stakeholder  meeting(s)  are  expected 
to  be  held  in  May  and  June  of  1999. 
ADDRESSES:  Three  copies  of  comments 
identified  with  the  docket  control 
number  "OPP-34159"  and  the  case 
number  (noted  below)  should  be 
submitted  to:  By  mail:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington.  DC  20460.  In  person, 
deliver  comments  to  the  docket  on  the 
first  floor  (Room  119).  Crystal  Mall  2 
(CM  #2).  1921  Jefferson  Davis  Highway. 
Arlington,  VA. 

Comments  and  data  ma3^also  be 
submitted  electronically  to  opp- 
docket@epamail.epa.gov.  Please  see 
Unit  m.  of  this  notice  for  additional 
instructions  for  electronic  submissions. 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail. 

Information  submitted  as  a  comment 
in  response  to  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  docket. 
Information  not  marked  confidential 


will  be  included  in  the  pubUc  docket 
without  prior  notice  (including 
comments  and  data  submitted 
electronically).  The  pubUc  docket  and 
docket  index,  including  printed  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI  will  be  available  for  * 
public  inspection  on  the  first  floor 
(Room  119)  at  the  address  given  above, 
from  8:30  a.m.  to  4  p.m..  Monday 
through  Friday,  excluding  legal 
holidays. 

TOR  FURTHER  INFORMATION  CONTACT: 
Technical  questions  on  the  RED 
document  or  regarding  the  aluminum 
and  magnesiiun  phosphide  stakeholder 
meetings  as  described  above  should  be 
directed  to  Mark  Hartman  at  (703)  308- 
0734  or 

Hartman.Mark9epamail.epa.gov. 

To  request  a  copy  of  the  above  listed 
RED  document,  a  Usting  of  the  proposed 
risk  mitigation  measures  or  a  RED  Fact 
Sheet,  contact  the  OPP  Pesticide  Docket. 
Public  Information  and  Records 
Integrity  Branch,  first  floor  (Room  119), 
at  the  address  given  above  or  call  (703) 
305-5805. 

SUPPI^MENTARY  INFORMATION: 

I.  Electronic  Availability 

Electronic  copies  of  this  dociunent 
and  various  support  doounents  are 
available  from  the  EPA  home  page  at  the 
Federal  Register-Environmental 
Documents  entry  for  this  dociunent 
under  "Laws  and  Regulations"  (http:// 
www.epa.gov/fedi^gstr/). 

Electronic  copies  of  the  REDs  and 
RED  fact  sheets  can  be  downloaded 
from  the  Pesticide  Reregistration 
Eligibility  Decisions  (REDs)  home  page 
at:  http//www.epa.gov/REDs. 

n.  Backgroond 

The  Agency  has  issued  a 
Reregistration  EUgibility  Decision  (RED) 
docimient  for  the  pesticidal  active 
ingredients  Usted  above.  Under  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act.  as  amended  in  1988 
and  1996,  EPA  is  conducting  a 
reregistration  program  to  reevaluate  the 
databases  of  existing  pesticides  to  make 
sure  they  meet  current  scientific  and 
regulatory  standards.  The  data  base  to 
support  the  reregistration  of  each  of  the 
chemicals  listed  above  is  substantially 
complete. 

All  registrants  of  products  containing 
one  or  more  of  the  above  listed  active 
ingredients  have  been  sent  the 
appropriate  RED  docimients  and  must 
respond  to  product  specific  Jata 
requirements  (if  applicable)  within  3 
months  of  receipt.  Any  requirements  for 
revision  of  labeling  and  use  practices 
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will  be  determined  at  the  conclusion  of 
the  stakeholder  process.  When  final  risk 
mitigation  measures  are  determined, 
registrants  must  make  the  needed  label 
changes  within  8  months.  Products 
containing  other  active  ingredients  will 
not  be  reregistered  until  those  other 
active  ingredients  are  determined  to  be 
eligible  for  reregistration. 

The  reregistration  program  is  being 
conducted  under  congressionally 
mandated  time  frames,  and  EPA 
recognizes  both  the  need  to  make  timely 
reregistration  decisions  and  to  involve 
the  public.  Therefore.  EPA  is  issuing 
this  RED  as  a  final  .document  with  a  90- 
day  comment  period.  Although  the  90- 
day  public  comment  period  does  not 
affect  the  registrant's  response  due  date, 
it  is  intended  to  provide  an  opportunity 
for  public  input  and  a  mechanism  for 
initiating  amendments  to  the  RED.  All 
comments  will  be  carefully  considered 
by  the  Agency. 

A.  National  Aluminum  and  Magnesium 
Phosphide  Stakeholder  Meeting(s) 

Given  the  high  toxicity  of  aluminum 
and  magnesium  phosphide  and 
potential  risks  posed  to  applicators,  and 
occupational  and  residential  bystanders 
(people  in  work  areas  not  directly 
involved  in  fumigation/aeration  and 
people  in  nearby  residential  areas),  the 
Agency  has  developed  a  number  of 
mitigation  measures  which  it  proposes 
in  order  toreduce  the  risks  outlined  in 
the  RED.  However,  since  aluminum  and 
magnesium  phosphide  have  significant 
benefits  and  there  are  few.  if  any,  viable 
alternatives,  one  of  which  is  methyl 
bromide,  the  Agency  believes  that  it  is 
important  that  a  broad  stakeholder 
process  be  conducted  to  discuss  these 
measures  and/ or  to  develop  other 
workable  mitigation  measures  that 
adequately  protect  occupational  and 
residential  bystanders. 

Therefore,  the  Agency  is  planning  to 
conduct  a  public  comment  and 
stakeholder  process  to  accomplish  this 
objective. 

During  the  public  comment  period, 
commencing  with  the  publishing  of  this 
notice,  comments  and  suggestions  will 
be  collected  and  reviewed  concerning 
these  measures.  Based  upon  this  input, 
the  proposed  measures  will  be  revised 
as  needed.  These  revised  mitigation 
measures  will  be  discussed  at 
stakeholder  meetings  that  will  be  held 
in  Kansas  City,  Missouri  and 
Sacramento,  California  within  9  months 
from  the  issuance  of  the  RED. 

The  Agency  is  requesting  input  on 
whether  there  is  a  need  for  additional 
meetings  at  other  locations.  Any  input 
on  this  question  should  be  provided  to 
the  Agency  no  later  than  January  22, 


1999.  These  meetings  will  be  open  to 
the  public  and  will  also  include  a 
focused  group  discussion  regarding  the 
proposed  mitigation  measures.  The 
Agency  is  requesting  letters  of  interest 
from  stakeholders  who  would  like  to 
participate  in  such  a  group  discussion. 
These  letters  should  be  provided  to  the 
Agency  no  later  than  February  8, 1999. 
For  these  meetings  to  be  most  efficient 
and  successful,  all  interested  parties  and 
viewpoints  will  be  welcomed  and 
considered. 

Following  the  conclusion  of  this 
process,  the  Agency  will  make  a  final 
determination  on  the  mitigation 
measures  that  must  be  adopted  in  order 
for  products  containing  aluminum  and 
magnesium  phosphide  to  be  eligible  for 
reregistration.  The  outcome  of  this 
public  comment  and  stakeholder 
process  will  affect  all  aluminum  and 
magnesium  phosphide  products. 

B.  Consultation  with  United  States 
Department  of  Agriculture  Phosphine 
Task  Force 

EPA  has  initiated  work  with  a  task 
force  of  experts  on  pest  management  in 
stored  commodities.  The  Phosphine 
Task  Force  was  assembled  by  the  United 
States  Department  of  Agriculture 
(USDA)  and  is  made  up  of  scientists 
from  the  Land  Grant  Universities  and 
the  USDA  Agricultural  Research 
Service.  The  Phosphine  Task  Force  will 
work  closely  with  the  EPA  during  the 
public  comment  period  and  the 
stakeholder  meetings  to  provide  input 
on  the  proposed  risk  mitigation  strategy. 
The  Phosphine  Task  Force  will  help 
refine  the  proposed  rislt  mitigation 
measures,  examine  implementation 
issues,  and  suggest  alternative  measures. 

C.  Proposed  Risk  Mitigation  Measures 

The  following  is  a  summary  list  of  the 
mitigation  measures  that  are  proposed 
for  allaluminum  and  magnesium 
phosphide  products.  These  measures 
are  to  be  discussed  aspart  of  the  public 
review  and  stakeholder  meeting  process 
mentioned  above.  Please  refer  to  Unit 
III.  of  the  RED  document  if  you  would 
like  a  complete  version  of  the 
riskmitigation  proposals. 

1.  Notification  of  authorities  and  on- 
site  workers.  The  Agency  is  proposing 
that  applicators  would  be  required  to 
ensure  that  the  local  authorities  (fire 
departments,  police  departments  etc.) 
are  notified  of  the  date,  time,  and 
location  of  planned  fumigation  events  at 
least  24  hours  in  advance  of  beginning 
operations.  The  Agency  is  also 
proposing  that  the  applicators  would  be 
required  to  notify  any  worker  or  other 
person  who  might  be  expected  to  be  in 


the  proximity  of  the  fumigation/, 
aeration,  prior  to  fumigation. 

2.  Requirement  for  certified 
applicators.  The  Agency  is  proposing  to 
require  that  all  persons  who  conduct 
fumigation/aeration  activities  be  a 
certified  applicator  or  that  certified 
applicators  supervising  the  activity  be 
within  50  feet  of  the  operation  and 
within  clear  sight-line  of  the  persons 
conducting  the  operation.  Current  labels 
allow  for  non-certified  fumigators  and 
aerators  to  conduct  activities  under  the 
direct  supervision  and  physical 
presence  of  a  certified  applicator. 
However,  it  is  possible  under  this 
current  language  for  the  certified 
applicator  to  be  a  significant  distance 
away  from  the  actual  operation, 
impeding  his/her  ability  to  adequately 
oversee  the  operations. 

3.  Prohibit  aeration  ofrailcars, 
railroad  boxcars,  other  vehicles,  and 
containers  en-route.  The  Agency  is 
proposing  that  aeration  of  fumigated 
railcars,  raifroad  boxcars,  shipping 
containers,  and  other  vehicles  while  in 
transit  would  be  prohibited.  Labels 
would  be  required  to  include  this 
prohibition. 

4.  Placarding  fumigated  structures, 
containers,  and  vehicles.  The  Agency  is 
proposing  as  a  possible  requirement  that 
placards,  or  someother  documentation 
that  accompanies  the  structure/ 
container/vehicle,  clearly  state  that 
prior  to  entering  the  structure/ 
container/vehicle  a  certified  applicator 
or  trained  person  under  the  supervision 
of  a  certified  applicator  must  monitor 
the  concentration  of  phosphine  therein. 
Unloading  where  exposure  to  workers 
or  bystanders  is  possible,  or  entry  must 
not  occur  until  the  measured 
concentrations  are  below  the  pertinent 
standard  unless  appropriate  PPE  is 
worn.  These  placards  must  also  contain 
information  for  reporting  incidents 
which  is  consistent  with  the  incident 
reporting  program  developed  by  the 
registrants. 

5.  Establish  an  incident  reporting 
progfom.  The  Agency  is  proposing  that 
registrants  would  be  required  to 
establish  programs  for  the 
comprehensive  reporting  of  incidents  to 
the  Agency  on  an  aimual  basis. 

6.  Personal  protective  equipment.  The 
Agency  is  proposing  to  require  that  all 
persons  involved  infumigation/aeration 
operations  wear  respiratory  protection 
during  those  operations  imless  it  can  be 
verified  via  monitoring  that  the 
concentrations  of  phosphine  are  at  or 
below  the  established  standard. 
Personal  protective  equipment  (PPE) 
would  be  required  to  be  worn  by  any 
person  conducting  monitoring  activities 
until  concentrations  are  known  to  be 
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jelow  the  established  limit.  In  the  event 
of  a  spill  or  leak,  a  self-contained 
^:|reathing  apparatus  (SCBA)  or  supplied 
BJir  would  be  required  to  be  worn  until 
the  spill  has  been  cleaned  or  the  leak 
has  been  repaired. 

'  I  7.  Require  two-man  operation  for  any 
tltctivity  that  wouJd  involve  entry  into  a 
punigated  structure.  The  Agency  is 
|}roposing  that  a  minimum  of  two 
qualified  persons  would  be  needed  to 
darry  out  any  fumigation  requiring  entry 
l^to  a  structure.  By  implementing  a  two- 
nian  rule,  if  an  appUcator  is  imable  to 
kemove  oneself  from  a  dangerous 
Hxposure  situation  the  second  person 
ran  then  assist  in  the  safe  removal  of 
that  person  from  danger.  One  person 
iVould  be  required  to  be  a  certified 
pUcator  and  one  person  would  need 
be  trained  in  the  use  of  monitoring 
juipment  and  the  health  effects  of 
hosphine  gas. 

8.  Establish  500  foot  buffer  zone  and 
^striated  area  around  all  fumigated 

ctures.  The  Agency  is  proposing  to 
irohibit  the  fumigation  and  aeration  of 
ctures  that  are  within  500  feet  of 
idential  areas.  Further,  a  500  foot 
itricted  area  would  be  implemented 
fbr  all  areas/structures  undergoing 
kumigation/aeration.  These  steps  would 
taken  primarily  to  prevent  exposiue 
residential  bystanders.  Prior  to  entry 
this  area  monitoring  would  need  to  be 
nducted  to  ensure  that  the 
concentration  of  phosphine  in  the 
jBttmosphere  is  less  than  the  0.03  ppm 
isUndard  or  the  limit  of  detection  of  the 
best  available  technology.  Entry  would 
not  be  allowed  above  that  concentration 
Unless  appropriate  PPE  is  worn. 
Placarding  would  be  required  to  occur 
^imd  the  perimeter  of  the  500  foot 
k^stricted  zone.  Efforts  would  need  to  be 
Uiade  to  request  permission  for 
placarding  where  placarding  of  the 
perimeter  would  involve  other  people's 
roperty. 

9.  Institute  more  thorough  monitoring 
lund  the  commodity.  The  Agency  is 
•posing  to  reqiiire  stringent 

onitoring  when  unloading  or 
Ickherwise  disturbing  a  commodity  that 
has  been  fumigated,  since  the  level  of 
fhosphine  gas  may  be  higher  at  the  core 
I  the  commodity  than  in  the 

imding  air.  Monitoring  at  the  door 
hatch  is  insufficient  in  some  cases, 
lerefore,  concentrations  would  be 
juired  to  be  monitored  at  the  top, 
twiddle,  and  bottom  levels  of  the 
^mmodity /storage  fadUty,  where 
sible. 

10.  Require  seal/leak  testing  for 
migated  structures.  The  Agency  is 

Proposing  that,  prior  to  fumigation,  the 
i  tructure  would  undergo  seal/leak 
t  ssting  using  established  methods  to 


ensure  that  ledf^ge  diuing  fumigation 
will  not  occur  or  is  significantly 
minimized.  Record  of  seal/leak 
testsmust  be  retained  by  the  certified 
applicator.  Leaks  would  need  to  be 
repaired  prior  to  fumigation.  Fumigation 
would  prohibited  in  cases  where 
substantial  leaks  are  discovered  and 
caimot  be  sealed. 

11.  Establish  a  minimum  distance 
from  residences  for  burrow  use  and  PPE 
for  applicators  during  these 
applications.  The  Agency  is  proposing 
that  treatment  of  bunows  for  rodent 
control  be  prohibited  within  100  feet  of 
a  residence.  Note  that  current  labels 
have  a  restriction  of  15  feet,  which  may 
not  be  protective  if  burrow  tunnels 
extend  toward  residences  (basements). 
AppUcators  involved  in  the  fumigation 
of  animal  burrows  would  be  required  to 
wear  respiratory  protection  during  the 
course  of  the  operation.  These  actions 
would  eliminate  the  residential  uses  of 
aluminum  and  magnesium  phosphide 
but  would  allow  for  rodent  control  to 
continue  under  other  circumstances.  In 
cases  of  pubUc  health,  where  no  other 
alternatives  can  be  found,  exceptions  to 
this  item  may  be  made. 

12.  Notification  of  local  residents.  The 
Agency  is  proposing  to  require 
notification  so  that  residents  in 
adjoining  properties  can  make  decisions 
regarding  temporarily  leaving  their 
property  during  fumigation.  Such 
notification  would  also  be  required  for 
comipercial  and  industrial  sites  that  are 
near  a  planned  fumigation  operation. 
The  Agency  proposes  that  the  certified 
applicator  would  be  required  to  ensure 
that  all  residents  are  notified  within  750 
feet  of  the  fumigated  structure. 

13.  Requirement  for  improved  training 
for  certified  applicators.  The  Agency  is 
proposing  to  require  that  the  registrants 
work  with  the  appropriate  persoimel  in 
the  Agency  and  in  the  States  to  develop 
a  fumigator-specific  certification 
program  that  adequately  addresses  all 
risks  associated  with  the  use  of  these 
chemicals.  These  programs  would  stress 
the  highly  toxic  nature  of  the  chemicals, 
fumigation/aeration-specific  issues,  and 
the  importance  of  understanding  and 
following  label  language  exactly.  Also, 
those  requirements  that  result  from  the 
outcomes  of  the  stakeholder  meetings, 
must  be  emphasized.  This  effort  would 
also  include  consideration  of  the  most 
effective  method  of  delivering  this 
training. 

14.  Monitoring  methods  to  minimize 
exposure.  The  Agency  is  proposing  to 
require  additional  monitoring  of  areas 
around  fumigated  structures  in  order  to 
reduce  the  potential  for  occupational 
and  residential  bystander  exposure  to 
phosphine.  The  Agency  is  further 


proposing  to  require  that  no  fumigated 
structiue  be  entered  until  it  can  be 
verified  that  the  concentrations  of 
phosphine  present  are  at  or  below  the 
0.03  ppm  standard  imless  appropriate 
PPE  is  worn.  A  certified  applicator  or 
other  competent  person  (industrial 
hygienist  etc.)  Would  be  required  to 
conduct  the  monitoring.  All  fumigation/ 
aeration  operations  would  be  covered  by 
this  requirement  including  outdoor 
operations. 

The  Agency  recognizes  that  current 
technology  may  not  be  capable  of 
detecting  phosphine  at  the  0.03  ppm 
level.  Therefore,  the  best  available 
technology  would  be  used  with  the  limit 
of  detection  acting  as  the  standard  until 
new  technology  becomes  available  at 
which  time  the  0.03  ppm  standard 
would  be  required. 

The  Agency  is  aware  of  a  "real-time" 
direct-read  device  technologies  with  a 
limitof  detection  of  0.05  ppm  that  are 
currently  available.  These  devices  can 
be  equipped  with  audible  alarms  and 
data  loggers. 

15.  E^blish  and  define  applicable 
exposure  limits  for  the  label.  The 
Agency  is  proposing  to  require  that  all 
applicable  safety  standards  appear  on 
the  label. 

m.  Public  Record  and  Electronic 
Submissions 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  has  been 
estabUshed  under  docket  control 
number  "OPP-34159"  (including 
comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
hoUdays.  The  official  record  is  located 
at  the  address  in  "ADDRESSES"  at  the 
beginning  of  this  dociunent. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-dQcketOepamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
eiso  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  file  format  or  ASCII 
file  format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  nuunber  (OPP- 
34159).  Electronic  comments  on  this 
notice  may  be  filed  online  at  many 
Federal  Depository  Libraries. 

List  of  Subjects 

Environmental  protection,  Fimiigation 
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Dated:  December  18, 1998. 

Jack  E.  Housenger, 

Director,  Special  Review  and  Feregistration 
Division.  Office  of  Pesticide  Programs. 

(FR  Doc.  98-34049  Filed  12-22-98;  8:45  am] 

MLUNQ  COOe  a66l>-60-F 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-849;  FRL-6047-71 

Notice  Of  Filing  of  Pesticide  Petitions 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  pesticide  petitions 
proposing  die  establishment  of 
regulations  for  residues  of  certain 


pesticide  chemicals  in  or  on  various 
food  commodities. 

DATES:  Comments,  identified  by  the 
docket  control  number  PF-849,  must  be 
received  on  or  before  January  22, 1999. 

ADDRESSES:  By  mail  submit  written 
comments  to:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticides  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person  bring  comments  to:  Rm.  119,  CM 
#2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  to:  opp- 
docket@epamail.epa.gov.  Follow  the 
instructions  under  "SUPPLEMENTARY 
INFORMATION."  No  confidential 
business  information  should  be 
submitted  through  e-mail. 


Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  markhig  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
product  manager  listed  in  the  table 
below: 


Product  Manager 

Office  location/telephone  numt>er 

Address 

James  Tompkins 

Rm.  239.  CM  #2,  703-305-5697,  e-maiHompkins.jimepamaiI.epa.gov. 
Rm.  707A,  CM  #2.  703-308-8377,  e-mail:acrieto.ameliaepamail.epa.gov. 

1921  Jefferson  Davis  Hwy,  Ar- 
lington, VA 
Do. 

Amelia  M.  Aderto  

SUPPLEMENTARY  INFORMATION:  EPA  has 
received  pesticide  petitions  as  follows 
proposing  the  establishment  and/or 
amendment  of  regulations  for  residues 
of  certain  pesticide  chemicals  in  or  on 
various  food  commodities  under  section 
408  of  the  Federal  Food,  Drug,  and 
ComesUc  Act  (FFDCA),  21  U.S.C.  346a. 
EPA  has  determined  that  these  petitions 
contain  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2);  however,  EPA  has  not  hilly 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

The  official  record  for  this  notice  of 
filing,  as  well  as  the  public  version,  has 
been  established  for  this  notice  of  filing 
imder  docket  control  number  (PF-849] 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  fix)m  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 
opp-docket@epainail.epa.gov 


Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  vtrill 
also  be  accepted  on  disks  in 
WordPerfect  5.1  file  format  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  number  [PF-849]  and 
appropriate  petition  number.  Electronic 
comments  on  notice  may  be  filed  online 
at  many  Federal  Depository  Libraries. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Food 
additives.  Feed  additives.  Pesticides  and 
pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  15, 1998. 

James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Summaries  of  Petitions 

Petitioner  summaries  of  the  pesticide 
petitions  are  printed  below  as  required 
by  section  408(d)(3)  of  the  FFDCA.  The 
summaries  of  the  petitions  were 
prepared  by  the  petitioners  and 
represent  the  views  of  the  petitioners. 
EPA  is  publishing  the  petition 
summaries  verbatim  without  editing 
them  in  any  way.  The  petition  summary 
announces  the  availability  of  a 
description  of  the  analytical  methods 


available  to  EPA  for  the  detection  emd 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

1.  Monsanto  Company 

PP  7F4840 

EPA  has  received  a  pesticide  petition 
(PP  7F4840)  from  Monsanto  Company, 
600  13th  Street,  N.W.,  Suite  600, 
Washington,  D.C.,  proposing  pursuant 
to  section  408(d)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  21  U.S.C. 
346a(d).  to  amend  40  CFR  part  180  by     - 
establishing  a  tolerance  for  residues  of 
sulfosulfuron;  l-(4,6- 
dimethoxypyrimidin-2-yl)-3-(2- 
ethanesulfonyl-imidazo  1,2-a  pyridine- 
3-yl)sulfonylurea,  and  its  metabolites 
converted  to  2-(ethylsulfonyl)-imidaazol 
1,2-a  pyridine  and  calculated  as 
sulfosulfuron  in  or  on  the  following  raw 
agricultural  commodities  and  animal 
products: 


Commodity 

Part  per  million 
(ppm) 

Wheat. 

Grain 

Straw  

Hay  

Forage  

Animal  Products. 

Milk  

0.02 
0.1 
0.3 
4.0 

0.006 
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Commodtty 


Fat  (cattle,  goats,  horses, 

hogs,  sheep). 
Meat  (cattle,  goats, 

horses,  hogs,  sheep). 
Meat  t>y-products  (cattle, 

goats,  horses,  hogs, 

sheep). 


Part  per  million 
(ppm) 


0.005 
0.005 
0.05 


EPA  has  determined  that  the  petition 
(kmtains  data  or  information  regarding 
me  elements  set  forth  in  section 
408(d)(2)  of  the  FFDCA;  however.  EPA 
aas  not  fully  evaluated  the  sufficiency 
( >f  the  submitted  data  at  this  time  or 
1  vhether  the  data  supports  granting  of 
I  he  petition.  Additional  data  maybe 
1  leeded  before  EPA  rules  on  the  petition. 

.  \.  Residue  Chemistry 

1.  Plant  metabolism.  Metabolism  of 

i  ulfosulfuron  in  plants  is  negligible.  The 
1  lature  of  the  major  siUfosuUoron 
1  Bsidues  in  wheat  matrices  depends 
primarily  on  the  mode  of  application 
nth  a  reliance  upon  metabolism  in  the 
toil. 

Postemergence  applications  result  in 
1  esidues  that  are  mostly  made  up  of 
>arent  compound,  with  small  amounts 
»f  five  to  six  metabolites  that  together 
]  nake  up  less  than  15%  of  the  total 
1  adioactive  residue  (TRR). 

Preemergence  application  result  in 
:  oil  degrac^tion  of  the  parent 
( impound  followed  by  uptake  primarily 
I  >f  the  imidazopyridine  ring-containing 
1  netabolites  and  small  amounts  of  the 
>firent  compound.  The  pyrimidine  ring- 
I  »ntaining  metabolites  under  these 
( »nditions  are  tightly  bound  to  the  soil. 
1  esulting  in  negligible  uptake  of  these 
1  esidues.  Little  further  metaboUsm  of 
'  he  imidazopyridine  metabolites  takes 
dace  in  the  plant.  The  predominant 
esidues  resulting  firom  preemergence 
<  pplications  were  sulfonamide  (22% 
'  HR)  and  guanidine  (18.3%  TRR). 

In  both  cases,  translocation  of  residue 
1  o  the  grain  is  negligible.  The  highest 
1  esidues  are  observed  following 
>ostemergence  appUcations  and  the 
esidues  are  primarily  parent 
I  impound. 

In  rotational  crops,  residues  were  low, 
vith  the  TRR's  not  exceeding  0.01  ppm 
n  most  crops.  The  most  abundant 
netabolite  was  sulfonamide,  with  low 
evels  of  a  sulfonamide-sugar  conjugate 
i  ind  parent  compound  also  observed. 

2.  Analytical  method.  The  primary 
Top  (wheat)  residue  and  the  secondary 
animal  products)  residues  are  analyzed 

i  IS  total  residue  by  hydrolyzing 
tulfosulfuron  and  its 
madazopyrimidine-containing 


metabolites  under  acidic  conditions  to 
the  common  chemophore,  ethyl  sulfone. 
Ethyl  sulfone  is  then  separated  and 
quantitated  by  High  Performance  Liquid 
Chromatography  (HPLC)  with 
fluorescence  detection. 

3.  Magnitude  of  residues.  Field 
residue  trials  at  25  locations  were  made 
in  winter  and  spring  wheat  as  preplant 
incorporated  (PPI),  preemergent  (PRE) 
and.  postemergent  (POST)  applications 
at  a  target  application  rate  of  0.035  lb 
a.i./acre.  Residues  in  grain  firom  all 
modes  of  application  were  <  0.008  ppm; 
residues  in  die  other  RACs  in  PRE  and 
PPI  applications  did  not  exceed  0.016 
ppm.  Residues  in  forage  samples  from 
POST  applications  taken  on  the  day  of 
and  2-week8  after  application  showed 
maximum  residues  of  3.04  ppm  and 
0.70  ppm,  respectively. 

Spring  and  winter  wheat  treated  with 
an  exaggerated  rate  of  lOx  the 
anticipated  use  rate  resulted  in  grain 
residues  below  the  analytical  limit  of 
quantitation.  Since  no  quantifiable 
residue  were  detected  at  rates  greater 
than  the  maximum  theoretical 
concentration  (9x  for  wheat),  processing 
studies  were  not  required. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  A  rat  acute  oral 
study  with  an  LD30  of  >5.000 
miUigrams/kilogram  (mg/kg),  EPA 
Category  IV. 

i.  A  rabbit  acute  dermal  study  with  an 
LD30  of  >5,000  mg/kg.  EPA  Category  IV. 

ii.  A  rat  inhalation  study  with  an  LC30 
of  >3.0  mg/1,  the  highest  concentration 
generated,  Q>A  Category  IV. 

iii.  A  primary  eye  irritation  study  in 
the  rabbit  showing  moderate  eye 
irritation.  EPA  Category  m. 

iv.  A  primary  dermal  irritation  study 
in  the  rabbit  showing  essentially  no 
irritation.  EPA  Category  IV. 

A  dermal  sensitization  study  in  the 
guinea  pig  showing  no  potential  for 
sensitization.  Acute  and  subchronic 
neurotoxicity  studies  in  rats 
demonstrating  no  neurotoxicity 
potential.  Sulfosulfuron  has  a  low  order 
of  acute  toxicity. 

2.  Genotoxicity—i.  An  in  vitro  Ames/ 
Salmonella  mutagenicity  assay  in  five 
commonly  used  strains  was  negative  for 
mutagenic  potential.  An  in  vitro  CHO/ 
HGPRT  Gene  Mutation  assay  was 
negativefor  mutagenicity  up  to  the  limit 
of  solubility. 

ii.  An  in  vitro  chromosomal  aberration 
test  in  cultured  mammalian  cells 
demonstrated  the  induction  of 
chromosomal  aberrations  only  under  ' 
conditions  of  prolonged  incubation  at 
high  dose  levels  that  exceeded  the 
solubility  of  the  test  material.  The 
mechanism  responsible  for  this 


induction  and  the  biological  relevance 
of  the  effect  is  not  clear.  Other,  more 
relevant,  chromosomal  aberration  tests 
were  negative. 

iii.  An  in  vitro  chromosome  aberration 
study  in  human  lymphocytes  was 
negative  for  chromosomal  aberrations. 

iv.  An  in  vivo  bone  marrow 
micronucleus  assay  in  the  mouse  was 
negative  for  chromosomal  effects.  The 
weight  of  evidence  demonstrates  that 
sulfosulfuron  does  not  produce 
significant  genotoxic  or  mutagenic 
effects. 

3.  Reproductive  and  developmental 
toxicity.  A  developmental  study  in  the 
rat  demonstrated  no  signs  of  maternal  or 
developmental  toxicity  up  to  the 
maximum  dose  level  of  1,000  mgAcg/ 
day.  The  no-observed  adverse  effect 
level  (NOAEL)  was  considered  to  be 
1,000  mg/kg/day.  A  developmental 
study  in  the  rabbit  demonstrated  no 
signs  of  maternal  or  developmental 
toxicity  up  to  the  maximum  dose  level 
of  1,000  milligram/kilogram/day  (mg/ 
kg/day).  The  NOAEL  was  considered  to 
be  1,000  mg/kg/day.  A  2-generation 
reproduction  study  in  the  rat 

^  demonstrated  a  subchronic  toxicity 
^OAEL  of  5,000  ppm  based  on  body 
weight  and  food  consumption 
decreases,  urinary  bladder  calculi 
formation  and  minor  bladder  and 
kidney  pathology.  There  were  no  effects 
on  reproduction  or  fertiUty  up  to  20.000 
ppm.  the  highest  dose  tested  (HDT). 
SidfosiUfuron  demonstrates  no 
reproductive  effects  in  rats  and  no 
teratogenic  or  developmental  effects  in 
rats,  and  rabbits. 

4.  Subchronic  toxicity.  A  28  day 
dermal  study  in  the  rat  with  a  NOAEL 
of  at  least  1.000  mg/kg/day,  HDT.  A  90 
day  feeding  study  in  the  rat  resulted  in 
only  mild  body  weight/weight  gain 
effects  at  20,000  ppm,  the  HDT.  The 
NOAEL  for  both  males  and  females  was 
considered  to  be  6,000  ppm.  A  90  day 
feeding  study  in  the  dog  demonstrated 
subchronic  toxicity,  primarily  in  the 
urinary  bladder,  secondary  to  urinary 
crystal  formation  and,  uroUthiasis  at 
dose  levels  of  300  and,  1,000  mg/kg/day 
in  females  and,  at  1,000  mg/kg/day  in 
males.  The  NOAEL  was  considereid  to 
be  100  mg/kg/day  in  females  and,  300 
mg/kg/day  in  males.  Sulfosulfuron  has  a 
low  order  of  subchronic  toxicity,  related 
only  to  the  precipitation  of  test  material 
in  the  urinary  bladder  of  dogs  at  high 
doses. 

5.  Chronic  toxicity.  A  1  year  study  in 
the  dog  demonstrated  toxicity  in  the 
urinary  bladder  secondary  to  urinary 
crystal  and  calculus  formation  at  500 
mg/kg/day  in  a  single  male  animal. 
Urinary  crystal  formation  .was  observed 
in  females  at  500  mg/kg/day  with  no 
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subsequent  pathology.  The  NOAEL  was 
considered  to  be  100  mg/kg/day  for 
male  and  female  dogs. 

A  combined  chronic  toxicity/ 
oncogenicity  study  in  the  rat 
demonstrated  chronic  toxicity, 
primarily  in  the  urinary  bladder,  in 
males  and  females  at  5,000  and  females 
at  20,000  mg/kg/day.  The  NOAEL  for 
chronic  toxicity  was  considered  to  be 
500  ppm  or  24.4  mg/kg/day.  This  is  the 
lowest  NOAEL  and  is  used  in  the 
calculation  of  the  Reference  Dose  (RfD). 

An  18  month  oncogenicity  study  in 
the  mouse  demonstrated  chronic 
toxicity,  primarily  in  the  urinary 
bladder,  of  male  mice  at  3,000  and  7,000 
ppm.  No  chronic  toxicity  was  observed 
in  females.  The  NOAEL  for  chronic 
toxicity  was  considered  to  be  700  ppm 
for  male  mice,  and  7,000  ppm  for  female 
mice. 

Sulfosulfuron  demonstrates  chronic 
toxicity  related  only  to  the  formation  of 
crystals  and  calculi  of  the  compound  in 
the  urinary  bladders  of  mice,  rats,  and, 
dogs. 

An  18  month  oncogenicity  study  in 
the  mouse  demonstrated  a  small 
increase  in  the  incidence  of  benign 
mesenchymal  tiunors  of  the  urinary 
bladder  submucosa  in  male  mice  with 
urinary  bladder  calculi  at  7,000  ppm. 
However,  these  tumors  are  reportedly 
unique  to  Swiss-derived  mice  and  were 
considered  to  be  of  biological  relevance 
only  to  the  mouse  by  an  Independent 
Working  Group  on  Mouse  Mesenchymal 
Tumors  convened  by  the  International 
Life  Sciences  Institute  (ILSI). 

A  combined  chronic  toxicity/ 
oncogenicity  study  in  the  rat  (same  as 
above)  demonstrated  a  urinary  bladder 
transitional  cell  carcinoma  and,  a 
urinary  bladder  transitional  cell 
papilloma  in  two  females  at  5,000  mg/ 
kg/day.  probably  secondary  to  urinary 
sjrstem  calculi  formation  and,  (chronic) 
irritation. 

The  low  incidences  of  oncogenicity 
observed  in  the  oncogenicity  studies 
conducted  with  sulfosulfuron  are  either 
considered  to  be  relevant  to  the  mouse 
only  or  a  secondary  threshold  effect 
related  to  chronic  irritation  resulting 
from  bladder  stone  formation  at  high 
doses.  Sulfosulfuron  is  not  considered 
to  be  a  primary  oncogen. 

Using  the  Guidelines  for  Carcinogenic 
Risk  Assessment  published  September 
24, 1986,  Monsanto  believes  that  the 
EPA  would  classify  sulfosulfuron  as  a 
Group  C  carcinogen,  without 
quantitative  risk  assessment,  i.e.,  using 
the  margin  of  exposure  (MOE)  approadi 
for  risk  assessment.  Under  the  proposed 
guidelines  published  April  10, 1996, 
however,  Monsanto  believes  that 
sulfosulfuron  should  be  included  in  the 


"Not  Likely  Human  Carcinogen" 
category  based  upon  mechanistic 
considerations.  To  quote  the  1996  EPA 
guideline  document  discussing  a  similar 
effect  in  a  rat  study. 

A  major  uncertainty  is  whether  the 
profoimd  effects  of  (substance  5)  may  be 
unique  to  the  rat.  Even  if  (substance  5) 
produced  stones  in  humans,  there  is 
only  limited  evidence  that  humans  with 
bladder  stones  develop  cancer.  Most 
often  human  bladder  stones  are  either 
passed  in  the  urine  or  lead  to  symptoms 
resulting  in  their  removal. 

In  either  case,  a  MOE  assessment  or 
RfD  approach  would  be  utilized.  Since 
the  chronic  NOAEL  for  male  rats  is 
lower  than  the  oncogenic  NOAEL  for 
female  rats  (24  mg/kg/day  vs  30  mg/kg/ 
day),  the  male  rat  chronic  NOAEL  was 
used  with  a  100  fold  safety  factor  for  a 
RfD  of  0.24  mg/kg/day,  for  the 
quantitation  of  hiunan  risk. 

6.  Animal  metabolism.  An  animal 
metabolism  study  was  conducted  in  the 
rat  using  sulfosulfuron  radio  labeled  in 
both  the  pyrimidine  and 
iminodazopyridine  rings  to  detect 
possible  cleavage  of  the  sulfonyluirea 
bond.  Following  oral  dosing  of 
sulfosulfuron,  absorption  was  found  to 
be  greater  at  low  doses  (>90%)  than  at 
the  higher  doses  (40%).  Sulfosulfuron 
was  readily  excreted,  mostly 
unchanged,  with  urinary  excretion  the 
major  route  of  elimination  at  low  doses 
and  fecal  excretion  the  major  route  at 
high  doses.  Greater  than  90%  of  the 
dose  was  excreted  3-days  after 
administration.  Expiration  as  carbon 
dioxide  or  volatiles  was  not  a  significant 
route  of  elimination.  Metabolism  of 
sulfosulfuron  in  the  rat  occurred  to  only 
a  limited  extent  with  demethylation  and 
pyrimidinering  hydroxylation  as  the 
major  metabolic  routes,  yielding 
desmethyl-sulfosulfuron  and  5-hydroxy- 
sulfosulftiron  as  the  major  metabolites. 
There  was  no  evidence  of  bio-retention 
of  sulfosulfuron  or  its  metabolites; 
tissue  and  blood  levels  were  negligible, 
with  no  individual  tissue  showing 
levels  exceeding  0.2%  of  the  doses. 

7.  Metabolite  toxicology.  Dietary 
residues  are  comprised  almost  entirely 
of  parent  sulfosulfuron  and  the 
imidazopyridine-containing  metabolites 
sulfonamide  and  guanidine.  Specific 
toxicology  data  is  not  available  on  these 
metabolites,  but  the  structures  do  not 
suggest  any  specific  toxicologic  concern 
and  the  level  of  dietary  exposure  is  low. 
These  metabolites  are  not  considered  to 
present  a  significant  toxicological  risk. 

8.  Endocrine  disruption.  There  was  no 
evidence  that  exposure  to  sulfosulfuron 
had  any  effect  on  reproduction,  fertility 
or  mating  indices,  development  or 
maturation  of  embryos,  or  development. 


growth  and  siuvival  of  offspring  in  the 
battery  of  short-term,  chronic, 
reproductive  and,  developmental 
mammalian,  avian  and  aquatic  studies 
conducted.  There  were  no  gross  or 
microscopic  pathologic  effects  in 
endocrine  organs  or  endocrine-sensitive 
tissues,  or  in  any  reproductive  oi^ans, 
tissues  or  endpoints  that  were 
considered  related  to  exposure  to 
sulfosulfuron.  With  no  evidence  of 
bioaccimiulation  and  low 
enviroiunental  concentrations,  there  is 
negligible  risk  of  endocrine  disruption 
in  humans  or  wildlife 

C.  Aggregate  Exposure 

1.  Dietary  exposure — i.  Food. 
Estimates  of  dietary  exposure  to 
residues  of  sulfosulfuron  utilized  the 
proposed  tolerance-level  residues  for 
wheat  grain  (0.01  ppm)  and  for  the 
following  animal  products:  milk  (0.004 
ppm),  fat  (0.004  ppm),  meat  (0.004 
ppm),  and  meat  by-products  (0.1  ppm, 
including  kidney,  and  liver).  100% 
market  share  was  assumed  as  well  as  the 
assiunption  that  no  loss  of  residue 
would  occur  due  to  processing  and 
cooking.  A  RfD  of  0.24  mg/kg/day  was 
assumed  based  on  the  low  NOAEL  bom 
the  chronic/oncogenicity  study  in  rats 
(24  mg/kg/day)  with  a  safety  factor  of 
100.  Since  the  present  label  lists  only 
wheat  or  fallow  as  approved  rotations, 
no  residues  were  entered  for  rotational 
crops.  Using  these  conservative 
assumptions,  dietary  residues  of 
sulfosulfuron  contribute  only  0.000149 
mg/kg/day  (0.006%  of  the  RfD)  for 
children  1-6  years,  the  most  sensitive 
sub-population.  For  the  U.S.  population 
as  a  whole,  the  exposure  was  oiUy 
0.000048  mg/kg/day  (0.02%  of  the  RfD). 

ii.  Drinking  water.  Given  the  low  use 
rates,  rapid  soil  degradation,  strong  soil 
binding  characteristics  and  low  soil 
mobility  of  sulfosulfuron.  the  risk  of 
significant  groimd  and  surface  water 
contamination  and  exposure  via 
drinking  water  is  considered  to  be 
negligible.  Assuming  that  10%  of  the 
RfD  is  allocated  to  drinking  water 
exposure  (0.024  mg/kg/day),  and  the 
average,  70  kg  human  consumes  2  liters 
of  water  per  day,  a  Maximum  Allowable 
Concentration  (MAC)  value  for  drinking 
water  of  0.84  mg/1  is  proposed  for 
sulfosulfuron. 

iii.  Non-dietary  exposure. 
Suffosulfuron  is  proposed  for  a  variety 
of  non-crop  uses  including  roadsides, 
fence  rows,industrial  sites,  parks, 
apartment  complexes,  schools  and, 
other  public  areas.  Exposure 
assessments  have  been  made  for  mixer/ 
loaders  and  applicators  in  these 
situations  (occupational  exposure)  and, 
the  cimiulative  (amortized)  daily 
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exposure  from  both  these  activities  has 
been  estimated  to  be  less  than  0.5  mg/ 
leg/day,  or  approximately  0.2%  of  the 
lUD.  The  non-occupational  exposure  in 
these  locations  to  the  casual  passer-by 
would  be  expected  to  be  orders  of 
magnitudeless.  The  exposure  in  either 
instance  does  not  present  a  significant 
exposure  risk. 

D.  Cumulative  Effects 

Sulfosulfuron  falls  into  the  common 
category  of  sulfonylurea  SU  herbicides: 
however,  there  is  no  information  to 
suggest  that  any  of  the  SU  s  have  a 
common  mechanism  of  mammalian 
toxicity  or  even  produce  similar  effects. 
It  is  not  appropriate  to  combine 
exposures  in  this  case,  and  Monsanto  is 
considering  only  the  potential  risk  of 
sulfosulfuron  in  its  aggregate  exposure 
assessment. 

E.  Safety  Determination 

1.  U.S.  population.  As  presented 
above,  the  exposure  of  the  U.S.  General 
population  to  sulfosulfuron  is  low,  and 
the  risks,  based  on  comparisons  to  the 
reference  dose,  are  negligible.  Margins 
of  safety  are  expected  to  be 
considerable.  Monsanto  concludes  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  to  the  U.S.  population 
from  aggregate  exposure  to 
sulfosulfuron  residues. 

2.  Infants  and  children.  In  assessing 
the  potential  for  additional  sensitivity  of 


infants  and  children  to  residues  of 
sulfosulfuron.  Monsanto  considered 
data  from  developmental  toxicity 
studies  in  the  rat,  and  rabbit  and  a  2- 
generation  reproduction  study  in  rats. 
No  developmental  or  reproductive 
effects  were  observed  up  to  the  HDT  in 
each  of  the  three  studies.  The  NOAELs 
were  1.000  mg/kg/day.  1.000  mg/kg/day 
and  20.000  ppm,  respectively.  Using  the 
same  conservative  assiunptions  that 
were  made  previously  for  the  dietary 
exposure  analysis  for  the  U.S.  general 
population,  the  percent  of  the  RfD 
utiUzed  by  pre-adult  sub-populations 
are:  all  in&nts-0.03%:.  nursing  infants- 
0.005%;.  and  non-nursing  infants- 
0.04%;  children,  1-6  years-0.06%; 
children,  7-12  years-0.04%.  Monsanto 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposiue  to  sulfosulfuron  residues. 

F.  International  Tolerances 

There  are  currently  no  international 
(Codex)  tolerances  established  for 
sulfosulfuron. 

Sulfosulfuron  is  currently  registered 
on  wheat  in  Ireland,  Switzerland, 
Poland,  the  Czech  Republic,  Slovakia 
and.  South  Africa.  There  are  no 
harmonized  MRL's  at  the  European 
Union  level  at  present.  Petitions  for 
tolerances  for  sulfosulfuron  in/on  wheat 
have  been  submitted  in  Canada, 


DBE  Component 


Dimethyl  succinate 
Dimethyl  glutarate 
Dimethyl  adipate  ... 


CAS 


106-65^ 

1119-40-0 

627-93-0 


Analytical  method.  DBE  vapors  may 
be  detected  by  gas  chromatography 
using  a  flame  ionization  detector,  for 
which  a  detection  limit  of  0.7  ^g/L  has 
been  reported  (Morris  et  al.  1991).  In 
aqueous  media,  DBE  may  be  detected  by 
high  pressiue  Uquid  chromatography 
using  a  diode  ray  detector,  for  which  no 
detection  limit  was  reported  (Bogdanfiy 
et  al.  1991). 

B.  Toxicolo^cal  Profile 

1.  Acute  toxicity.  Acute  (24  hours) 
dermal  contact  with  DBE  produced  mild 
to  severe  erythema  and  mild  edema  in 
rabbits  exposed  to  undiluted  DBE 
(Server.  1989).  Fourteen  day  dietary 
exposiue  to  large  concentrations  of  DBE 
in  feed  (10,000,  20,000,  or  50,000  ppm) 
did  not  produce  any  gross  or 
microscopic  pathological  changes  in  rats 
(Henry,  1981).  Body  weight  gain  was 
slightly  reduced  in  a  dose-dependent 


manner  at  the  end  of  the  exposure 
period.  This  study  identified  a  no- 
observed  adverse  effect  level  (NOAEL) 
of  10,000  ppm  (842  milUgrams/ 
kilogram/day  (mg/kg-day)).  Similarly, 
body  weight  gains  were  significantly 
reduced  in  rats  exposed  via  inhalation 
to  concentrations  of  0.4  and  1.0 
milligram/Uter  (mg/L)  DBE  for  6  hours/ 
day,  5  days/week  for  2  weeks  (Alvarez, 
1988).  In  both  studies,  however, 
decreases  in  body  weight  gain  appear  to 
be  attributable  to  a  dose-dependent 
decreases  in  feed  consumption,  rather 
than  a  pathological  change  caused  by 
treatment. 

2.  Genotoxicity.  DBE  was  not 
mutagenic  in  a  Salmonella  typhimurium 
assay  in  the  presence  or  absence  of  a  rat 
Uver  activation  system  (Koops.  1977; 
Arce,  1988).  A  significant  increase  in 
chromosomal  aberrations  was  observed 
in  vitro  in  human  lymphocytes  when 


AustraUa  and.  in  other  countries  in  the 
European  Union. 

2.  Whitmire  Micro-Gen  Research 
Laboratories,  Inc. 

PP5E4442 

EPA  has  received  a  pesticide  petition 
(PP  5E4442)  from  Whitmire  Micro-Gen 
Research  Laboratories,  Inc.,  3568  Tree 
Court  Industrial  Bvd.,  St.  Louis,  MO 
63122-6682,  proposing  pursuant  to 
section  408(d)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act.  21  U.S.C. 
346a(d),  to  amend  40  CFR  part  180  to 
establish  an  exemption  frtim  the 
requirement  of  a  tolerance  for  Dibasic 
esters  (DBE).  EPA  has  determined  that 
the  petition  contains  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2)  of  the  FFDCA; 
however.  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  supports 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

A.  Residue  Chemistry 

DBE  is  a  colorless  Uquid  that  consists 
of  a  mixture  of  dimethyl  glutarate  (55- 
75%),  dimethyl  adipate  (10-25%),  and 
dimethyl  succinate  (19-26%).  The 
identity  and  properties  of  each 
component  of  DBE  is  summarized  in  the 
table  below. 


Fomula 


CH,OOC(CH2)2COOCH, 
CH,OOC(CH2)3COOCHj 
CHjOOC(CH2)4COOCH, 


MW 


146.14 
160.17 
174.20 


Den- 
sity 


1.12 
1.09 
1.06 


metabolically  activated  (using  a  rat  liver 
S-9  fivction),  but  not  in  the  absence  of 
metabolic  activation  (Vlachos,  1987). 
However,  in  an  in  vivo  mouse  bone 
marrow  micronucleus  assay,  no 
significant  increase  in  micronucleated 
cells  were  observed  (Rickard,  1987). 

3.  Reproductive  and  developmental 
toxicity.  No  effects  on  fetal  survival, 
fetal  weight.  Utter  size,  implantation,  or 
the  incidence  of  terata  were  observed  in 
rats  exposed  via  inhalation  to 
concentrations  0.16, 0.4,  or  1.0  mg/L 
DBE  on  days  7-16  of  gestation  (Alvarez, 
1988).  In  addition,  no  treatment-related 
effects  were  observed  for  various 
reproduction  indices  (male  fertiUty, 
female  fertility,  bom  alive,  viabiUty, 
gestation,  and  lactation)  in  rats  exposed 
via  inhalation  to  0.16,  0.4,  or  1.0  mg/L 
DBE  for  14  weeks  prior  to  mating,  and 
continuing  through  breeding  (15  days), 
gestation  (21  days),  and  lactation  (21 
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days).  Pup  weights  were  significantly 
reduced  at  concentrations  of  1.0  mg/L 
DBE,  however,  this  appears  to  be 
attributable  to  decreased  food  intake 
and  body  weight  gain  in  maternal 
animals,  which  were  significantly 
depressed  at  concentrations  of  0.4  mg/ 
L  and  higher  (Kelly,  1988). 

4.  Subchronic  toxicity,  hi  rats  exposed 
via  inhalation  to  0.02,  0.08,  or  0.40  mg/ 
L  DBE  for  6  hours/day,  5  days/week,  for 
14  weeks,  the  only  histopathological 
change  of  significance  mcluded  mild 
squamous  metaplasiain  the  olfactory 
epithelium  (Kelly,  1987).  Slight  changes 
in  liver  weight,  body  weight,  blood 
caldujn.  and  sodium  levels  were  also 
reported,  however,  these  were 
considered  to  be  of  minimal  biologic 
significance.  A  no  effect  concentration 
was  not  identified  for  nasal  effects. 
However,  for  systemic  effects,  the 
highest  concentration  tested  (0.4  mg/L) 
was  considered  to  be  a  NOAEL. 

5.  Chronic  toxicity.  In  rats  exposed  via 
inhalation  to  0.16, 0.4,  or  1.0  mg/L  DBE 
for  22  weeks,  the  only  histopathological 
change  of  significance  included 
squamous  metaplasia  in  the  olfactory 
epithelium  (Kelly,  1988).  The  incidence 
and  severity  of  the  nasal  lesions  was 
greater  in  this  study  in  comparison  to 
the  14  week  study  discussed  above.  A 
no  effect  concentration  was  not 
identified  for  nasal  effects. 

6.  Animal  metabolism.  The 
compounds  that  comprise  DBE  are 
derivatives  of  three  naturally  occiuring 
dicaiboxylic  acids  (adipic,  glutaric.  and 
succinic  acids).  Specifically,  DBE 
consists  of  dimethyl  esters  of  these  three 
acids.  Due  to  the  presence  of 
carboxylesterases  and  other  diesterases 
in  mammalian  tissues,  these  dimethyl 
esters  are  rapidly  cleaved  in  the  body  to 
form  their  corresponding  dicarboxylic 
adds:  adipic,  glutaric,  and  succinic 
adds. 

7.  Metabolite  toxicology.  By  the  oral 
route,  the  toxidty  of  DBE  metabolites  is 
low.  The  principle  metabohtes  of  DBE 
are  naturally  occurring  dicarboxylic 
adds:  succinic,  glutaric,  and  adipic 
adds.  Adipic,  and  succinic  acids  are 
classified  as  Generally  Recognized  As 
Safe  (GRAS)  by  the  U.S.  FDA  for 
substances  directly  added  to  human 
food  (21  CFR  184.1009  and  21  CFR 
184.1091  respectively).  Although 
glutaric  acidis  not  dassified  as  GRAS. 

.  its  relative  safety  can  be  inferred  since 
its  carbon  chain  length  (5)  is 
intermediate  of  adipic  (6)  and  succinic 
(4)  adds.  The  dicaitxixylic  adds  are 
substrates  for  glycolytic  and 
gluconeogenic  reactions  in  the  cell,  and 
as  such,  the  components  of  DBE  possess 
nutritional  value  (Ladriere  et  al.  1996). 


By  the  inhalation  route,  the 
metabolites  of  DBE  are  irritants  to  the 
nasal  mucosa,  and  are  likely  responsible 
for  the  metaplasia  of  the  olfactory 
epithelia  observed  in  exposed  rats.  In 
vitro  studies  indicate  that  inhibition  of 
nasal  carboxylase  adivity  reduces  the 
toxicity  in  rat  nasal  explants  (Trela  and 
Bogdanffy,  1991).  In  the  rat, 
carboxylesterases  appear  to  be 
preferentially  localized  in  cells  of  the 
Bowman's  gland  and  sustentacular 
epithelial  cells  which  are  immediately 
adjacent  to  olfadory  nerve  cells  (Olson 
■et  al.  1993). 

8.  Endocrine  disruption.  Mono-  and 
dimethyl  esters  of  succinic  acid  are 
capable  of  stimulating  insulin  release  in 
rats  (Vicent  et  al.  1994;,  Ladriere  et  al. 
1996).  However,  rather  than  evidence  of 
endocrine  disruption,  this  observation  is 
likely  attributable  to  the  nutritional 
value  of  DBE. 

C  Aggregate  Exposure 

1.  Dietary  exposure.  Dietary  exposure 
due  to  use  of  DBE  as  an  antifreeze  agent 
is  believed  to  be  minimal,  as  is 
discussed  for  food  and  drinking  water 
below. 

2.  Food.  DBE  is  not  intended  to  be 
diredly  applied  to  foods.  Rather,  the  use 
of  DBE  in  pestidde  formulations  for 
food  handling  areas  will  be  limited  to 
sprays  and  aerosols  for  crack/crevice 
applications.  Any  incidental  dietary 
exposure  to  DBE  from  such  uses  will  be 
minimal  in  comparison  to  the  currently 
permitted  use  of  DBE  component, 
dimethyl  succinate,  as  a  food  additive  in 
beverages,  ice  cream,  candy,  and  baked 
goods  (21  CFR  172.515).  Furthermore, 
the  levels  of  dimethyl  esters  present  in 
food  as  a  result  of  DBE  application  in 
food  areas  are  likely  to  be  far  less,  on  a 
molar  equivalent  basis,  than  the  levels 
of  naturally  occurring  dicarboxylic  acids 
present  in  foods. 

3.  Drinking  water.  Because  DBE- 
containing  pestidde  formulations  are 
not  applied  to  agriciUtural  crops,  its 
migration  to  groundwater  aquifers  or  to 
surface  water  bodies  that  may  serve  as 
suitable  sources  of  drinking  water  is  not 
antidpated. 

4.  Non-dietary  exposure.  The  greatest 
potential  for  exposure  to  DBE  is  to 
pestidde  applicators,  who  may  be 
exposed  via  inhalation  or  dermal  routes. 
USEPA's  Pilot  Inter  disciplinary  Risk 
Assessment  Team  (PIRAT,1997) 
evaluated  potential  exposures  to 
workers  using  a  handwand  applicator  or 
a  backpack  applicator. 

For  the  hanawand  applicator 
scenario,  assuming  a  imit  exposure  of 
29.178  milligrams/pound  (mg/lb) 
handled  for  the  dermal  pathway  and  a 
unit  exposure  of  1.063  mg/lb  handled 


for  the  inhalation  pathway,  average 
daily  doses  of  0.03  and  0.001  mg/kg-day 
were  calculated  for  dermal  and 
inhalation  exposures,  respedively.  In 
their  calculations,  USEPA 
conservatively  assimied  100% 
absorption  via  both  routes,  a  70 
kilogram/body/weight  (kg/bwt),  an 
application  rate  of  0.08  lbs  DBE/day  for 
product  containing  4.2%  (w/w)  DBE 
yielding  a  finish  spray  containing 
0.065%  DBE. 

For  the  backpack  applicator  scenario, 
assuming  a  unit  exposure  of  482.581 
mg/lb  handled  for  the  dermal  pathway 
and  a  unit  exposure  of  0.329  mg/lb 
handled  for  the  inhalation  pathway, 
average  daily  doses  of  1.0  and  0.007  mg/ 
kg/day  were  calculated  for  dermal  and 
inhalation  exposures,  respectively.  In 
their  calculations,  USEPA 
conservatively  assumed  100% 
absorption  via  both  routes,  a  70 
kilogram/body/weight,  an  application 
rate  of  0.14  lbs  DBE/day  for  produd 
containing  4.2%  (w/w)  DBE  yielding  a 
finish  spray  containing  no  more  than 
1%  DBE. 

D.  Cumulative  Effects 

Since  exposures  to  DBE  from  food  and 
drinking  water  are  believed  to  be 
minimal,  the  potential  for  cumulative 
exposures  (i.e..  simuned  across  multiple 
routes  of  exposure)  exceeding  those 
estimated  for  pestidde  applicators  is 
very  small.  Fiulhermore.  because  the 
components  of  DBE  are  readily 
metabolized  to  polar,  water-soluble 
metabolite,  DBE  is  not  expeded  to  be 
persistent  in  biological  tissues.  Because 
DBE  is  irritating  to  the  skin  and  nasal 
passages,  any  exposures  are  expeded  to 
be  self-limiting.  For  these  reasons,  the 
potential  for  cumulative  effects  bom 
exposure  to  DBE  is  low. 

E.  Safety  Determination 

1.  U.S.  population.  Potential  dietary 
exposures  to  DBE  are  not  likely  to  pose 
a  significant  risk  to  the  general  U.S. 
population.  The  components  of  DBE  are 
dimethyl  esters  of  three  naturally 
occurring  dicarboxylic  adds  (adipate, 
succinate,  and  glutarate),  two  of  which 
are  currendy  classified  as  GRAS  by  the 
U.S.  FDA  for  dired  addition  to  human 
foods.  It  should  be  noted  that  the 
presence  of  methyl  groups  does  not 
increase  the  toxidty  of  DBE.  To  the 
contrary,  methylation  is  one  of  the 
metabolic  pathways  by  which  the  body 
attempts  to  detoxify  xenobiotics 
(Hodgson  and  Levi.  1987).  As  such, 
dimethyl  succinate,  dimethyl  glutarate. 
and  dimethyl  adipateare  likely  to  be  less 
toxic  than  succinate,  glutarate,  and 
adipate,  respectively.  In  support  of  this 
statement.  Trela  and  Bogdanffy  (1991) 
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reported  that  succinate,  glutarate,  and 
adipate  produced  concentration- 
dependent  increases  in  cytotoxicity  in  a 
rat  nasal  explant  system.  The 
cytotoxicity  of  DBE  in  the  same  system, 
however,  was  greatly  diminished  by  a 
carboxylesterase  inhibitor  which 
effectively  blocks  the  conversion  of  DBE 
to  the  dicarboxylic  acids. 

The  potential  hazards  posed  by  DBE 
to  pesticide  applicators  exposed  via 
inhalation  and  dermal  routes  are  low. 
For  the  handwand  applicator,  the 
average  daily  dermal  and  inhalation 
doses  of  0.03  mg/kg/day,  and  0.001  mg/ 
kg/day,  respectively,  are  well  below 
exposures  which  are  believed  to  be 
without  risk  of  deleterious  effects  (8.42 
mg/kg/day  for  dermal  exposures,  and 
0.38  mg/kg/day  for  inhalation 
exposures).  Specifically,  USEPA 
conservative  assumptions  for  a  worker 
applying  a  DBE-containing  (4.2%  w/w) 
product  with  a  handwand  maintain 
margin  of  exposures  (MOEs)  of  280  and 
380  for  dermal,  and  inhalation 
exposures,  respectively.  Based  on  these 
MOEs  workers  applying  a  hypothetical 
formulation  containing  100%  DBE 
would  still  be  adequately  protected.  For 
the  backpack  applicator,  the  average 
dermal  and  inhalation  doses  of  1  and 
0.007  mg/kg/day,  are  also  below 
exposures  which  are  believed  to  be 
without  risk  of  deleterious  effects. 
USEPA's  conservative  assumptions  for  a 
backpack  applicator  maintain  a  MOE  of 
B,  and  54  for  dermal  and  inhalation 
exposures,  respectively.  Based  on  these 
MOEs,  workers  applying  a  hypothetical 
formulation  containing  33%  DBE  would 
still  be  adequately  protected.  As  this 
percentage  far  exceeds  the  levels 
anticipated  for  DBE-containing 

Eroducts,  no  concentration  limit  need 
e  specified  for  DBE. 

2.  Infants  and  children.  There  is  no 
information  available  which  suggests 
that  infants  and  children  are  more 
lighly  exposed  or  are  more  susceptible 
to  the  effects  of  DBE.  The  lack  of  any 
significant  toxicity  in  reproductive/ 
developmental  studies  on  DBE  suggests 
hat  growing  organisms  are  not  at 
ncreased  risk.  Since  potential  dietary 
exposures  to  infants  and  children  are 
minimal  based  on  anticipated  use 
patterns,  and  since  the  toxicity  of  DBE 
)y  the  oral  route  is  very  low,  it  is 
imlikely  that  these  types  exposures  will 
result  in  any  deleterious  effects.  Direct 
sxposures  to  infants  and  children  via 
the  inhalation  and  dermal  routes  are  not 
anticipated  for  the  intended  use  of  DBE. 


F.  International  Tolerances 

Whitmire  is  not  aware  of  any 
tolerances  for  DBE  outside  of  the  United 
States. 

[FR  Doc.  98-33834  Filed  12-22-98;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6208-7] 

Proposed  Administrative  Agreemsnt 
for  Collection  of  CERCLA  Response 
and  Oversight  Costs 

AGENCY:  U.S.  Environmental  Protection 
Agency  (U.S.  ERA). 
action:  Proposed  CERCLA  122(h) 
Administrative  Agreement. 

summary:  U.S.  EPA  is  proposing  to 
execute  an  Administrative  Agreement 
(Agreement)  imder  Section  122  of 
CERCLA  for  collection  of  a  percentage 
of  response  and  oversight  costs  at  the 
West  Roosevelt  Dnmi  Superfund  Site. 
Respondent  has  agreed  to  pay  $17,000 
out  of  total  response  and  oversight  costs 
of  Approximately  $23,120,  and  in  return 
will  receive  a  covenant  not  to  sue  and 
contribution  protection  from  U.S.  EPA. 
U.S.  EPA  today  is  proposing  to  execute 
this  Agreement  because  it  achieves 
collection  of  a  high  percentage  of  total 
Site  costs.  (The  Respondent  at  the  Site 
previously  performed  a  Superfund 
removal  under  a  CERCLA  Section  106 
Unilateral  Order,  at  a  cost  of 
approximately  $50,000.  Thus,  the 
overall  value  of  the  clean  up  and 
settlement  to  U.S.  EPA  is  $67,000  out  of 
an  approximate  total  of  $73,120.  This  is 
91%  oftotal  Site  costs). 
DATES:  Comments  on  this  proposed 
settlement  must  be  received  by  January 
22,  1999. 

ADDRESSES:  Copies  of  the  proposed 
settlement  are  available  at  the  following 
address  for  review:  (It  is  recommended 
that  you  telephone  Mr.  Derrick 
Kimbrough  at  (312)  886-9789  before 
visiting  the  Region  V  Office).  Mr. 
Derrick  Kimbrough,  OPA  (P19-J), 
Coordinator,  Office  of  Public  Affairs, 
U.S.  Enviroiunental  Protection  Agency. 
Region  V,  77  W.  Jackson  Boulevard  (P- 
19J),  Chicago.  Illinois  60604,  (312)  886- 
9789. 

Comments  on  this  proposed 
settlement  should  be  addressed  to: 
(Please  submit  an  original  and  three 
copies,  if  possible)  Mr.  Derrick 
Kimbrough,  Coordinator,  Office  of 
Public  Affairs,  U.S.  Environmental 
Protection  Agency,  Region  V,  77  W. 
Jackson  Boulevard  (P-19J),  Chicago, 
Illinois  60604,  (312)  886-9789. 


FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Derrick  Kimbrough.  Office  of  Public 
Affairs,  at  (312)  886-9789. 

SUPPLEMENTARY  INFORMATION:  The  West 
Roosevelt  Drum  Superfund  Site  is 
located  at  5728-32  W.  Roosevelt  Road, 
Chicago,  Illinois  (Cook  County).  In 
response  to  the  release  or  threatened 
release  of  hazardous  substances  at  or 
pursuant  to  Section  104  of  CERCLA.  42 
U.S.C.  9604.  A  January  27, 1995,  EPA 
site  assessment  found  the  Site  Buildings 
unsecured,  and  containing 
approximately  300  drums  and  other 
materials.  On  February  24. 1995,  EPA 
issued  a  General  Notice  of  Potential 
Liability  to  the  Settling  Party.  The 
Settling  party  performed  the  clean  up 
pursuant  to  the  UAO.  The  removal  was 
completed  on  August  8, 1995,  and  an 
EPA  Completion  of  Work  letter  was 
issued  by  the  EPA  On-Scene 
Coordinator  (OSC)  on  April  2. 1998. 

Subsequent  negotiations  with  the 
Settling  party  extended  the  Statute  of 
Limitations  for  EPA  to  act  upon  or  settle 
this  matter  until  March  16.  1999.  EPA 
has  accrued  Past  Response  Costs 
(including  oversight  costs)  in 
connection  with  the  Site  of  $23,120. 

A  30-day  period,  beginning  on  the 
date  of  publication,  is  open  pursuant  to 
section  122(i)  of  CERCLA  for  comments 
on  the  proposed  Administrative 
Agreement. 

Comments  should  be  sent  to  Mr. 
Derrick  Kimbrough  of  the  Office  of 
Public  Affairs  (P-19J).  U.S. 
Environmental  Protection  Agency, 
Region  V.  77  W.  Jackson  Boulevard, 
Chicago.  Illinois  60604. 
Thomas  Turner, 
Assistant  Regional  Counsel, 

United  States  Environmental  Protection 
Agency. 

|FR  Doc.  98-34038  Filed  12-22-98: 8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-61919;  FRL-e051-6] 

Certain  Chemicals;  Premanufacture 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  Section  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  to  notify  EPA 
and  comply  with  the  statutory 
provisions  pertaining  to  the 
manufacture  or  import  of  substances  not 
on  the  TSCA  Inventory.  Section  5  of 
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TSCA  also  requires  EPA  to  publish 
receipt  and  status  information  in  the 
Federal  Register  each  month  reporting 
premanufacture  notices  (PMN)  and  test 
marketing  exemption  (TME)  application 
requests  received,  both  pending  and 
expired.  The  information  in  this 
document  contains  notices  received 
from  November  2.  to  November  30, 
1998.  This  docimient  also  corrects  PMN 
97-1041  which  published  on  January  8, 
1998. 

ADDRESSES:  Written  comments, 
identified  by  the  docimient  control 
number  "(OPPTS-51919r'  and  the 
specific  PMN  number,  if  appropriate, 
should  be  sent  to:  Document  Control 
Office  (7407),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency.  401  M  St.,  SW.,  Rra. 
ETG-099  Washington,  DC  20460. 
Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to: 
oppt.ncic@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASOI  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1/ 
6.1  file  format  or  ASQI  file  format.  AH 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
[OPPTS-519191.  No  Confidential 
Business  Information  (CBI)  should'be 
submitted  through  e-mail.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
under  "SUPPLEMENTARY 
INFORMATION"  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-531,  401  M  St.,  SW., 
Washington,  DC,  20460,  (202)  554-1404, 
TDD  (202)  554-0551:  e-mail:  TSCA- 
Hotline€>epamaiI.epa.gov. 
SUPPI.EMENTARY  INFORMATION:  Under  the 
provisions  of  TSCA,  EPA  is  required  to 
publish  notice  of  receipt  and  status 
reports  of  chemicals  subject  to  section  5 
reporting  requirements.  The  notice 
requirements  are  provided  in  TSCA 
sections  5(d)(2)  and  5(d)(3).  Specifically, 
EPA  is  required  to  provide  notice  of 
receipt  of  PMNs  and  TME  application 
requests  received.  EPA  also  is  required 
to  identify  those  chemical  submissions 


for  which  data  has  been  received,  the 
uses  or  intended  uses  of  such  chemicals, 
and  the  nature  of  any  test  data  which 
may  have  been  developed.  Lastly,  EPA 
is  required  to  provide  periodic  status 
reports  of  all  chemical  substances 
imdergoing  review  and  receipt  of 
notices  of  commencement. 

A  record  has  been  established  for  this 
notice  under  docket  number  "[OPPTS- 
51919]"  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  fitim  12  noon 
to  3  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  the  TSCA 
Nonconfidential  Information  Center 
(NQC),  Rm.  NEM-B607,  401  M  St.,  SW., 
Washington,  DC  20460. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

oppt.ncic@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
docimient. 

In  the  past,  EPA  has  published 
individual  notices  reflecting  the  status 
of  section  5  filings  received,  pending  or 
expired,  as  well  as  notices  reflecting 
receipt  of  notices  of  commencement.  In 
an  effort  to  become  more  responsive  to 
the  regulated  community,  the  users  of 
this  information  and  the  general  pubUc, 
to  comply  with  the  requirements  of 
TSCA,  to  conserve  EPA  resources,  and 
to  streamline  the  process  and  make  it 
more  timely,  EPA  is  consolidating  these 
separate  notices  into  one  comprehensive 
notice  that  will  be  issued  at  regular 
intervals. 

In  this  notice,  EPA  shall  provide  a 
consoUdated  report  in  the  Federal 
Register  reflecting  the  dates  PMN 


requests  were  received,  the  projected 
notice  end  date,  the  manufacturer  or 
importer  identity,  to  the  extent  that  such 
information  is  not  claimed  as 
confidential  and  chemical  identity, 
either  specific  or  generic  depending  on 
whether  chemical  identity  has  been 
claimed  confidential.  Additionally,  in 
this  same  report,  EPA  shall  provide  a 
listing  of  receipt  of  new  notices  of 
commencement. 

EPA  believes  the  new  format  of  the 
notice  will  be  easier  to  understand  by 
the  interested  public,  and  provides  the 
information  that  is  of  greatest  interest  to 
the  public  users.  Certain  information 
provided  in  the  earlier  notices  will  not 
be  provided  under  the  new  format.  The 
status  reports  of  substances  under 
review,  potential  production  volume, 
and  summaries  of  health  and  safety  data 
will  not  be  provided  in  the  new  notices. 

EPA  is  not  providing  production 
volume  information  in  the  consolidated 
notice  since  such  information  is 
generally  claimed  as  confidential.  For 
this  reason,  there  is  no  substantive  loss 
to  the  public  in  not  publishing  the  data. 
Health  and  safety  data  are  not 
summarized  in  the  notice  since  it  is 
recognized  as  impossible,  given  the 
format  of  this  notice,  as  well  as  the 
previous  style  of  notices,  to  provide 
meaningful  information  on  the  subject. 
In  those  submissions  where  health  and 
safety  data  were  received  by  the  Agency, 
a  footnote  is  included  by  the 
Manufacturer/Importer  identity  to 
indicate  its  existence.  As  stated  below, 
interested  persons  may  contact  EPA 
directly  to  secure  information  on  such 
studies. 

For  persons  who  are  interested  in  data 
not  included  in  this  notice,  access  can 
be  secured  at  EPA  Headquarters  in  the 
NCIC  at  the  address  provided  above. 
Additionally,  interested  parties  may 
telephone  the  Document  Control  Office 
at  (202)  260-1532,  TDD  (202)  554-0551, 
for  generic  use  information,  health  and 
safety  data  not  claimed  as  confidential 
or  status  reports  on  section  5  filings. 

Send  all  comments  to  the  address 
listed  above.  All  comments  received 
will  be  reviewed  and  appropriate 
amendments  will  be  made  as  deemed 
necessary. 

This  notice  will  identify:  (I)  PMNs 
received,  (II)  Notices  of  Commencement 
to  manufacture/import,  and  (III) 
Correction. 
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Case  No. 


f  ^-99-0107 
F ^99-0108 
1-99-0109 
f -99-01 10 
F^«9-0111 
F^9»-0112 
F ^99-01 13 
F -99-0114 

1-99-0115 
!-99-0J16 

; -99-01 18 
F -99-01 19 
F -99-0120 
F -99-0121 
F-«9-0122 
f -99-0123 


P-99-0124 
R-99-0125 


■-99-0126 

F -99-0127 

=  -«&-0128 
: -99-0129 
: -99-0130 


I.  109  Premanufacture  Notices  Received  From:  11/02/98  to  11/30/98 


Received 
Date 


11/02/98 


11/02/98 
11/02/98 

11/02/98 

11/02/98 

11/02/98 

11/02/98 

11/02/98 

11/02/98 

11/02/98 

11/02/98 
11/02/98 

11/02/98 

11/06/98 

11/06/98 

11/06/98 

11/06/98 

11/06/98 

11/05/98 
11/05/98 


11/06/98 

11/06/98 

11/06/98 
11/06/98 
11/06/98 


Projected 

Notice 
End  Date 


01/31/99 


01/31/99 
01/31/99 

01/31/99 

01/31/99 

01/31/99 

01/31/99 

01/31/99 

02/03/99 

02/03/99 

01/31/99 
01/31/99 

01/31/99 

02A)4/99 

02/04/99 

02/04/99 

02/04/99 

02/04/99 

02/03/99 
02/03/99 


02/04/99 

02^/99 

02/04/99 
02/04/99 
02/04/99 


Manufacturer/Importer 


Owens  Coming 
Science  &  Tech- 
nology Center 


CBI 

Henkel  Adhesives 

Henkel  Adhesives 

Henkel  Adhesives 

Henkel  Adhesives 

Henkel  Adhesives 

Henkel  Adhesives 

Arco  Chemical  Conrv 

pany 
CBI 

CBI 

BASF  Corporation 

Protein  Technologies 

Intematkmal,  Inc. 
H.  B.  Fuller  Cornpany 

H.  B.  Fuller  Company 

H.  B.  Fuller  Company 

H.  B.  Fuller  Company 

H.  B.  Fuller  Company 

CBI 

CIBA  Specialty 
Chemicals  Corpora- 
tion North  America  ^ 
perfonnance  poly- 
mers 

3M  Company  -  Group 
CompliarKe  3M 
Automotive  and 
Chemical  Markets 
Group 

3M  Company  -  Group 
Compriance3M 
Autonrx>tive  and 
Chemical  Markets 
Group 

CBI 

CBI 
CBI 


Use 


(G)  Devek)p  a  sizing  to  coat  glass  fi- 
t)ers 


(G)  Binder  resin 

(S)  Adhesive  for  woodworking  indus- 
try, especially  profile  wrapping 

(S)  Adhesive  for  woodworking  indus- 
try, especially  profile  wrapping 

(S)  Adhesive  for  woocVorking  irxJus- 
try,  especially  profile  wrapping 

(S)  Adhesive  for  woodworking  irxlus- 
try,  especially  profile  wrapping 

(S)  Adhesive  for  woodworking  irxlus- 
try,  especially  profile  wrapping 

(S)  Adhesive  for  woodworking  irxlus- 
try,  especially  profile  wrappirig 

(G)  Fuel  addttives 

(S)  Ackj  dye  for  the  dyeing  of  leather 


(G)  ErTHjIsifier 
(G)Cok)rant 


(S)  Component  of  coating  adf>esives 
in  paper  and  paper  board  industry 

(S)  Adhesive  dispersion  for  mem- 
brane pressing 

(S)  Adhesive  disperskxi  for  mem- 
brane pressing 

(S)  Adhesive  dispersk>n  for  mem- 
brarw  pressing 

(S)  Adhesive  disperskm  for  mem- 
brane pressing 

(S)  Adhesive  dispersion  for  mem- 
brane pressing 

(G)  Raw  material/  intermediate 

(S)  Epoxy  curing  agent 


(G)  Coating  for  film 


(G)  Coating  for  film 


(G)  Coating  addKive 

(G)   Open   norvdnpersive   (coatings 

material) 
(G)  Base  dye  for  ground  wood  fbers 


Chemicai 


(G)  Diadduct  (monomaleate/fatty  acid 
Ci6-it,  ester  with  ethylene  glycol 
diethyl  amine)  bisphenol  a 
diglycklyl  elher-bisphenol  a  copoly- 
mer, acetate  salt 

(G)  Polycartx)nate  resin 

(G)  Isocyanate  terminated  poly- 
urethane  resin 

(G)  Isocyanate  terminated  poly- 
uretharte  resin 

(G)  Isocyanate  terminated  poly- 
ureltiane  resin 

(G)  Isocyanate  terminated  poly- 
urethane  resin 

(G)  Isocyanate  terminated  poly- 
urethane  resin 

(G)  Isocyanate  terminated  poty- 
urethane  resin 

(G)  Alkoxytated  alkyl  phenols 

(G)  Chromate,  bis[hydroxy- 

[hydroxynaphttialenyl)azo]- 
[(substitutedphenyl)azo]- 
naphthalenesuifonato-,  sodium  satt* 

(G)  Aminoester  of  high-molecuiar 
weight  cartMxylk:  ackJ 

(G)  Naplhhalenedisutfonk:  ackt  4- 
amino-3,6-bts(substituted  amino)-2- 
sulfophenyl)azo)-.  mixed  salt 

(G)  Silane  soy  protein  hydrolyzed 

(G)  Amine-terminated  polyester  poly- 

urethane 
(Q)  Amine-termiruited  polyester  poly- 

urettiane 
(G)  Amine-terminatBd  poiyesier  poly- 

urethane 
(G)  Amine-terminated  polyester  poly- 

uretharw 
(G)  Amine-terminated  polyester  poly- 

urethane 
(G)  Tetra  alkyl  ttiiuram  disulfide 
(G)  Phenol,  4,4'-{1- 

methylethyltdene)bts-,  polymer  with 

(chk>romettiyl)oxirane,         reactkm 

products  with  1 ,3- 

benzenedimethartamine     and     an 

epoxy  resin 
(G)  SilKone  polymer 


(G)  SilKone  polymer 


(G)  Alkyl  ammonium  salt  of  a  high- 
molecular  weight  cartwxylic  acid 
(G)  Aqueous  polyurethane  dispersnn 

(G)  Benzenamine,  4,4'-{[4- 

(alkyltmino)-2,5-cyck>hexandierv1  - 
ylidene]methylene]bi8{n.n-dialkyl-, 
morx)acetate 
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Case  No. 

Received 
Date 

Projected 
Notice 

Manufacturer/Importer 

Use 

Chemical 

End  Date 

P-Q9-0131 

11/06/98 

02/04/99 

CBI 

(G)  Basic  dye  for  ground  wood  fibers 

(G)          Benzenamine.          4,4'-[[4- 
(alkylimino)-3-alkyl-2,5- 
cyck)hexandien-1- 
ylidene]methylene]bis(n,rHJialkyl-, 
monoacetate 

P-99-0132 

11/06/98 

02A)4/99 

CBI 

(G)  Basic  dye  for  ground  wood  fibers 

(G)    Benzenamine,    n,rKJialkyM-[[4- 
(alkylamino)-3-alkylphenyl][4- 
(alkylimino)-3-alkyl-2.5- 
cyctohexandrervl  -ylklenejalkyi]-, 
monoacetate 

P-9»-0133 

11/06«8 

02A)4/99 

Reichhold,  Inc. 

(G)  Hot  melt  polyurethane  adhesive 

(G)  Hot  melt  polyurettiane  adhesive 

P-99-0134 

11/05«8 

02/03/99 

CBI 

(S)  Adhesive 

(G)  Wateitwrme  polyurethane  disper- 

skm 
(G)  Rosin  esters  with  polyol 

P-99-0135 

11/05«8 

02/03«9 

CBI 

(S)  Tackifier  in  hot  melt  packaging 

adhesives;    tackifier    in    hot    melt 

pressure  sensitive  adhesives 

P-99-0136 

11/05/98 

02A)3«9 

CBI 

(G)  Binder  resin 

(G)  Saturated  copolyester  resin 

P-99-0137 

11/04/98 

02/02/99 

CBI 

(S)  Chemnal  intermediate 

(G)  Alkylarylamine 

P-99-0138 

11/06/98 

02/04/99 

CBI 

(G)  Dye  dispersant  and  fixative 

(G)  Acrylk:  copolymer 

P-9»4)139 

11/06/98 

02A)4/99 

CBI 

(G)  Dye  dispersant  and  fixative 

(G)  Acrylk:  cofX)lymer 

P-9»4)140 

11/06«8 

02/04/99 

CBI 

(G)  Dye  dispersant  and  fixative 

(G)  Acrylk:  copolymer 

P-99-0141 

11/06/98 

02/04/99 

CBI 

(G)  Dye  dispersant  and  fixative 

(G)  Acrylk:  cojx)lymer 

P-99-0142 

11/09«8 

02/07/99 

CIBA  Specialty 
Chemicals  Corpora- 
tion 

Arizona  Chemical 

(S)  textile  coating  additive 

(G)      Poiydimethylsitoxane      grafted 
polyacrylate 

P-99-0143 

11/09/98 

02/07/99 

(G)  Open,  non-dispersive  use 

(G)  Dimer  ackl/  rosin  amkjoamine  re- 

actkxi  product 

P-99-0144 

11/09/98 

02/07/99 

Arizona  Chemical 

(G)  Open,  non-dispersive  use 

(G)    Dimer    ackj/polymerized    rosin 
amidoamine  reactkm  product 

P-99-0145 

11/09«8 

02/07/99 

Arizona  Chemical 

(G)  Open,  non-dispersive  use 

(G)  Rosin  amidoamine 

P-99-0146 

11/09/98 

02/07/99 

Arizona  Chemical 

(G)  Open,  non-dispersive  use 

(G)   Polymerized   rosin   amkJoamine 
reaction  product 

P-99-0147 

11/13«8 

02/11/99 

BASF  Corporation 

(S)  Polymerizatkm  catalyst 

(G)  Metal  organk:  compound 

P-99-0148 

11/09/98 

02/07/99 

CBI 

(S)  General  purpose  single  compo- 
nent 1oo%  nv  nxxsture  reactive  hot 
melt  adhesive  for  industrial  lamma- 
tmn 

(G)     Contained     use.     open,     non 

(G)    Aromatk:    isocyanate-pdyester- 
polyemer      based      polyurethane 
prepolymer 

P-99-0149 

11/08«8 

02A)6/99 

Bedoukian  Research, 

(S)  3,6-nonadien-1-ol,  acetate,   (3e, 

Inc. 

dispensive  use.  Industrial  Strutural 
adhesive 

6zK 

P-99-0150 

11/12/98 

02/10/99 

CBI 

(S)  Polyurethane  adduct  for  adhesive 

(G)  Capped  polyurethane  adduct 

P-99-0151 

11/12«8 

02/10/99 

CBI 

USG 

(S)  Polyurethane  adduct  for  adhesive 

IICA 

(G)  Capped  polyurethane  adduct 

P-99-0152 

11/12«8 

02/10/99 

CBI 

U90 

(G)  Magnetic  media  binder 

(G)  Thernx)plastk:  polyurethane  resin 

P-99-0153 

11/12/98 

02/10/99 

Henkel  Corporation  - 
Chemical  Group 

(S)  Uv  cross  linker  for  coatings 

(G)  Pdyoxyalkylene  acrylate 

P-99-0154 

11/12«8 

02/10/99 

CBI 

(G)  Reactant  ingredient  in  polymer 
synthesis 

(G)  Aryl  phosphonk:  ackJ  salt 

P-9*^155 

11/12«8 

02/10/99 

CBI 

(G)  Reisn  for  coating 

(G)  Modified  acrylk:  resin 

P-99-0156 

11/12«8 

02/10/99 

CBI 

(G)  Resin  for  coating 

(G)  Modified  acrylk:  resin 

P-99-0157 

11/12/98 

02/1 0«9 

CBI 

(G)  Industrial  coating  for  open,  non- 
dispersive  use 

(G)  Hydrolyzed  silane  oligomer 

P-99-0158 

11/12/98 

02/10/99 

CBI 

(S)  Polymer  adduct  for  adhesive  use 

(G)  Epoxy  resin  polymer  adduct 

P-99-0159 

11/13«8 

02/11/99 

CBI 

(G)  Colorant,  open  nonKlispersive 

(G)  Perylene  pigment 

P-99-0160 

11/13«8 

02/11/99 

CBI 

(G)  Open,  norvdispersive  use 

(G)  Modified  acrylk:  polymer 

P-99-0161 

11/13«8 

02/11/99 

CBI 

(G)  Open,  norvdispersive  (urethane 

resin) 
(S)  Ink  additive;  lut>rk:ant  coating 

(G)  Bkx:ked  polyisocyanate 

P-99-0162 

11/13«8 

02/11/99 

Dow  Coming  Corpora- 

(G)                          Alkyl-crosslinked 

tion 

polymethylsiloxane 

P-99-0163 

11/13/98 

02/11/99 

CBI 

(S)  Electrodeposition  coating  for  me- 
tallic substrates 

(G)  Amine  functkxial  epoxy  based 
resin  salted  with  an  organic  ackf 

P-99-0164 

11/13/98 

02/11/99 

CBI 

(S)  Electrodeposition  coating  for  me- 
tallic substrates 

(G)  Amine  functranal  epoxy  based 
resin  salted  with  an  organic  ackJ 

P-99-0165 

11/16/98 

02/14/99 

Vianova  Resins  Incor- 
porated 

(S)  Uv  and  eb  cure  coatings 

(G)  Acrylate  functk>nal  polyester 

P-99-0166 

11/16«8 

02/14/99 

V/ianova  Resins  Incor- 
porated 

(S)  Uv  and  eb  cure  coatings 

(G)  Acrylate  functional  polyester 

P-99-0167 

11/16/98 

02/14/99 

Vianova  Resins  Incor- 
porated 

(S)  Uv  and  eb  cure  coatings 

(G)  Acrylate  functional  polyester 
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Case  No. 


P-99-0168 
P-99-0169 
P-99-0170 
P-9&-0171 
P-99-0172 
P-99-0173 

P-99-0174 
P^<9-0175 

P-99-0176 

P-99-0177 
P-99-0178 
P-99-0179 
f^-9»-0180 
P-99-0181 

P-99-0182 

P-9»-0183 

P-9&-0184 

P-99-0185 


P-99-0186 
P-99-0187 
P-99-0188 


P-99-0189 
P-99-0190 
P-99-0191 

P-99-0192 
P-99-0193 
'-99-0194 
»-«9-0195 
»-99-0196 
»-99-0197 
»-9»-0198 

=>-99-0199 

P-99-0200 

P-99-0201 

3-99-0202 

P-99-0203 


Received 
Date 


11/16/98 
11/16/98 
11/16/98 
11/16/98 
11/16/98 
11/17/98 

11/16/98 
11/16/98 

11/16«8 

11/16/98 
11/16/98 
11/16/98 
11/16/98 
11/17/98 

11/17/98 

11/17/98 

11/17/98 

11/19/98 


11/19/98 
11/19/98 
11/20/98 


11/20/98 
11/20/98 
11/24/96 

11/24/98 
11/24/98 
11/24/98 
11/24/98 
11/24/98 
11/24/98 
11/27/98 

11/27/98 

11/23/98 

11/23/98 

11/23/98 

11/23/98 


Projected 

Notice 
End  Date 


02/14/99 
02/14/99 
02/14/99 
02/14/99 
02/14/99 
02/15/99 

02/14/99 
02/14/99 

02/14/99 

02/14/99 
02/14/99 
02/14/99 
02/14/99 
02/14/99 

02/15/99 

02/15/99 

02/15/99 

02/17/99 


02/17/99 
02/17/99 
02/18/99 


02/18/99 
02/18/99 
02/22/99 

02/22/99 
02/22/99 
02/22/99 
02/22/99 
02/22/99 
02/22/99 
02/25/99 

02/25/99 

02/21/99 

02/21/99 

02/21/99 

02/21/99 


Manufacturer/Importer 


Vianova  Resins  incor- 
porated 

Viarwva  Resins  Incor- 
porated 

Vianova  Resins  Incor- 
porated 

Vianova  Resins  Incor- 
porated 

Vianova  Resins  Incor- 
porated 

Pilot  ChemicaJ  Com- 
pany 

CBI 

Dystar  L  P. 


CBI 

Vianova  Resins 

Vianova  Resins 

Vianova  Resins 

Vianova  Resins 

Vianova  Resins  Incor- 
porated 

Cook  Composites  & 
Polymers  Co. 

Cook  Composites  & 
Polymers  Co. 

Zeon  Chemicals 
U.SJV.,  Inc. 


Ciariant  Corporation 


CBI 

Mackenzie  Corpora- 
tion 

3M  Company  -  group 
compliance  3m 
automotive  and 
chemical  markets 
group 

CBI 

CBI  ^ 

CBI 

CBI 
CBI 
CBI 
CBI 
CBI 
CBI 
CBI 

CBI 

Huntsman  Corporatkm 

Huntsman  Corporatnn 

Huntsman  Corporatwn 

Huntsman  Corporatkxi 


Use 


(S)  Uv  and  eb  cure  coatings 
(S)  Uv  and  eb  cure  coattngs 
(S)  Uv  and  eb  cue  coatings 
(S)  Uv  and  eb  cure  coatings 
(S)  Uv  and  eb  cure  coatings 

(S)  Surfactant/  emulsifier  for  metal- 
working  fluids  and  industrial  lubri- 
cants 

(G)  Ingredient  for  use  in  consumer 
products;  highly  dispersive  use 

(S)  Dystuff  for  cotoration  of  ceJIutosic 
fibers 

(S)  Component  of  inks;  corrponenl  of 
coatings 

(S)  Uv  and  eb  cure  coatings 

(S)  Uv  and  eb  cure  coatings 

(S)  Uv  and  eb  cure  coatings 

(S)  Uv  and  eb  cure  coatings 

(S)  Epoxy  resin  curing  agent  (for 
coating  and  repairs  putties) 

(S)  Diluent  for  electrocoating  vehicle 
Resin 

(S)  Diluent  for  electrocoating  vehnie 
Resin 

(S)  Dry  elcNng  agent  for  production 
of  serraconductors;  chemk:al  vapor 
depositk)n  (cvd)agent  for  produc- 
tion of  serraconductors 

(S)  Wax  dispersant  for  mkJdae 
distillant  fuels 


(S)  Laminating  adhesive 

(G)  Chemical  intermediate 

(G)  Fiber  coating  N-Metnylsarcosine 


(G)  Open,  norvdtepersive  use 
(G)  Automotive  refinish  paint 
(G)  Thermosetting  resins 

(G)  Coating  with  open  use 
(G)  Coating  with  open  use 
(G)  Coating  with  open  use 
(G)  Coating  with  open  use 
(G)  Coating  with  open  use 
(G)  Coating  with  open  use 
(G)  Coating  system  intermediate  Ad- 

dttive 
(G)  Coating  system  intermediate  Ad- 

dttive 
(G)  Paper  processing  chemical 

(G)  Paper  processing  chemtoal 

(G)  Paper  processing  chemical 

(G)  Paper  processing  chemical 


Cherracal 


(G)  Acrylate  functnnai  polyester 

(G)     Acrylate    functkxnl     polyester 

emuiskm 
(G)     Acrylate     functkMial     polyester 

emulskxi 
(G)     Acrylate     functk)nal     polyester 

emulskm 
(G)     Acrylate     functnnai     polyester 

emulsk)n 
(G)  Sodium  dMlkylt>eruene  suHorate 


(G)  Methyl  propyl  ether 

(G)  1-naphthalenesuHbnic  acid,  sub- 
stituted-3-[Isut»tituted  phenyQazo]-. 
salt* 

(G)  Fatty  acid  nwdified  acrylate 

(G)  Acrylate  functtonal  polyestef 
(G)  Acrylate  functnnai  polyester 
(G)  Acrylate  functk)nal  polyester 
(G)  Acrylate  functional  polyester 
(G)  Aliphatic  polyamine,  modHied 

(G)  Poiyol  ester 

(G)  Ester  of  Tall  Oil  Fatty  Ackl 

(S)  Cyctopentene,  octafluoro-* 
Perfluorooiefin 


(S)  Amines,  dwoco  alcyl  alcyl,  reac- 
tk>n  products  with  dttaaow  alkyl 
amines  and  1-hexadecene-maieic 
anhydride-  potyelhylene  glycol  alyl 
me  ettwr-1-tetradecene  polymer* 

(Q)  Polyestar  polyurethane  mettv 
acrytk:  graft  copolymer 

(S)  Glycine,  arxiniettiyl-aminoacetk: 
Add* 

(G)  Ruorochemnal  ureltiane 


(G)  Styrenated  acrylic  compdymer 

(G)  Polyester  polyiner 

(G)  AHyl  ester  oligomer,  aRyl  ester 

resin 
(G)  Catkxwc  resin 
(G)  Catnnw  resin 
(G)  Catkxiic  resin 
(G)  Catnrac  resin 
(G)  Catkxw:  resin 
(G)  CatkxiK  resin 
(G)  Tetraaryltin 

(G)  Triaiyltin 

(G)  Fatty  ackl  imklazolium  alkyl  sul- 
fate 

(G)  Fatty  ackl  irradazotium  alkyl  sul- 
fate 

(G)  Fatty  ackl  irndazolum  alkyl  sul- 
fate 

(G)  Fatty  acid  imklazolwm  aBcyl  sul- 
fate 
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Case  No. 

Received 
Date 

Projected 
Notice 

Manufacturer/Importer 

Use 

Chemical 

End  Date 

P-99-0204 

11/23«8 

02/21/99 

CBI 

(G)  Automotive  refinisher  paint 

(G)  Polyester  polymer 

P-99-0205 

11/27/98 

02/25/99 

CBI 

(G)  An  open  norvdispersive  use 

(G)  Alkyd  resin 

P-99-0206 

11/23/98 

02/21/99 

CBI 

(G)  Fluorescent  dye 

(G)  Benzopyranone 

P-99-0207 

11/23/98 

02/21/99 

Hampshire  Chemical 
Corp. 

(S)  Isolated  intermediate 

(S)  L-glutamic  acid,  A/-(1-oxododecyl)- 
,  disodium  salt' 

P-99-0208 

11/23«8 

02/21/99 

Hampshire  Chemical 

Corp. 
CBI 

(S)  Isolated  intermediate 

(S)  L-glutamic  acid,  /\M1-oxododecyl)- 

• 

P-9&-0209 

11/24/98 

02/22/99 

(G)  Open  -  non  dispersive  use 

(G)  Metallic  salt  of  2  naphthalene  car- 

boxylic  acid  4,4'  methylene  bis  [3 

hydroxy 

P-99-0210 

11/23/98 

02/21/99 

CBI 

(G)  Additive  for  fiber  and  pesticide 
fomiulation 

(G)  Alkylbenzenesulfonic  add,  sub- 
stituted amine  salt 

P-99-0211 

11/23/98 

02/21/99 

CBI 

(G)  Component  of  a  sealant  actfiesive 

(G)  Polyester  polyurethane 

P-99-0212 

11/27/98 

02/25«9 

CBI 

(G)  Commercial  pesticide  intermedi- 
ate 
(G)  Industrial  coating  binder  compo- 

(G) Substitutea  biphenylamine 

P-9^-0213 

^M23J98 

02/21/99 

CBI 

(G)  Polymer  of  hydroxy  polyester  ac- 

nent 

rylate  with  phthalate  ester  of  alkyl 
triglycidyl  ether 

P-99-0214 

11/27/98 

02/25/99 

CBI 

(S)    Solvent;    cleaning    and    drying 
agent 

(G)  Hydrofluorocartwn  (hfc) 

II.  52  Notices  of  Commencement  Received  From:  1 1/02/98  to  1 1/30/98 

Commence- 

Case No. 

Received  Date 

ment/Import 
Date 

Chemical 

P-95-0105 

11/17/98 

11/02/97 

(G)  Unsaturated  polyester 

P-95-1038 

11/05«8 

10/02/98 

(G)  Polyvinyl  fluoride  copolymer 

P-96-0045 

11/12/98 

10/11/98 

(G)  Modified  melamine,  formaldehyde,  urea  polymer 

P-96-0969 

11/05/98 

10/12«8 

(G)  Epoxy-amine  adduct  salt. 

P-9&-0970 

11/05/98 

10/21/98 

(G)  Epoxy-amine  adduct  salt 

P-97-0468 

11/12/98 

11/04/98 

(G)  Substituted  polyphosphonic  acid 

P-97-0535 

11/03«8 

10/21/98 

(G)  Acrylated  urethane 

P-97-0536 

11/03/98 

10/21/98 

(G)  Acrylated  urethane 

P-97-0991 

11/06«8 

10/28/98 

(S)  Propanoic  acid,  2-hydroxy-.  1 ,2.3  -propanetriyi  ester,  [2s-t2r*[2(r*),  3(r*)]]]-* 

P-97-0994 

11/30/98 

11/17/98 

(G)  digomeric  anhydride 

P-97-1059 

11/02/98 

10/21/98 

(G)  Naphthoi  red  pigment 

P-97-1095 

11/12/98 

11/04/98 

(G)  Salt  of  a  substituted  polyphosphonic  acid 

P-98-0151 

11/23«8 

11/11/98 

(G)  Amino  cartmxylate  salt 

P-98-^181 

11/19/98 

10/19/98 

(G)  Norvvoiatile  emulsion  acrylic  polymer 

P-98-0275 

11/20/98 

10/19/98 

(G)  Organo  silane  ester 

P-98-0285 

11/09/98 

11/03/98 

(G)  Substituted  aromatic  compound  reaction  product  with  sodium  sulfides,  reduced 

P-98-0333 

11/16/98 

10/14/98 

(G)  Polysiloxane  modified  aluminum-cerium  hydroxide 

P-98-0386 

11/17/98 

10/19/98 

(G)  Polymer  of  methylenebispsocyanatobenzene],  benzenedicarboxylic  anid-based  poly- 
ester, and  mixed  polyether  polyols 

P-98-^72 

11/23«8 

10/02/98 

(G)  2-propenoic  acid,  2-methy^.  2-hydroxyethyl  ester,  polymer  with  alkyl  2-methyl-2- 
propenoate  and  alkyl  2-propenoate 

P-98-0495 

11/24/98 

07/15/98 

(G)  Substituted  naphthalenetrisutfonic  ackl,  salt 

P-98-^)508 

11/02/98 

10/08/98 

(G)  Polyester  polyurethane  acrylic  copolymer 

P-98-0534 

11/02/98 

10/15«8 

(G)  Polyoxyalkylated  akxihol 

P-98-0690 

11/23/98 

10/02/98 

(G)  2-propenoic  acid.  2-methyl-.  polymers  with  2-hydroxypropyl  acrylate,  ethenyl  benzen, 
alkyl  2-methyl-2-propenoate.  alkyl  2-propenoate  and  chlorinated  polypropylene 

P-98-0691 

^M23m 

10/02/98 

(G)  2-propenoic  acid.  2-methyl-.  2-hydroxyethyl  ester,  polymer  with  alkyl  2-methyl-2- 
propenoate  and  alkyl  2-propenoate 

P-98-0692 

11/23/98 

10/02/98 

(G)  2-propenok:  ackl.  2-methyl-.  2-hydroxyethyl  ester,  polymer  with  alkyl  2-methy«-2- 
propenoate  and  alkyl  2-propenoate 

P-98-0702 

11/16«8 

11/15«8 

(G)  Modified  ackj  anhydride 

P-98-0705 

11/09/98 

10/19/98 

(G)  Modified  acid  anhydride 

P-98-0713 

11/16/98 

10G7/98 

(G)  Mixed  polyhydroxyl/  adipate  polyester  polyol 

P-98-0739 

11/16/98 

10/30/98 

(G)  Substituted  benzoic  ack],  salt 

P-98-0741 

11/16«8 

11/06/98 

(G)  Substttuted  phenol  salt 

P-98-0743 

11/02/98 

10/07/98 

(G)  Substituted  triazole.  salt 

P-98-0744 

11/16«8 

11/02/98 

(G)  Substituted  pyridine  metal  complex 

P-98-0751 

11/02/98 

10/21/98 

(G)  Substituted  tienzimkjazole,  salt 

P-98-0779 

11/02/98 

10/21/98 

(G)  Metal  cartwxylic  acid  complex 

P-98-0819 

11/03/98 

10/16/98 

(G)  Nco  terminated  polyurethane 

P-9Q-0822 

11/18«8 

11/06«8 

(G)  Reaction  product  of-methyl  methacrylate.  n-butyl  methacrylate,  hydroxy  functk)nal 
methacrylate.  aliphatk:  methacrylates  and  methacrylk:  ackl* 
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II.  52  Notices  of  Commencement  Received  From:  1 1/02/98  to  1 1/30/98— Continued 


Case  No. 


P-98-0837 

P-98-0843 
P-98-0864 
P-98-0897 
P-98-0904 
P-98-0922 
P-98-0956 
P-98-0965 


P-98-0975 
P-98-1005 
P-98-1021 
P-98-1026 
P-98-1041 
P-98-1052 

P-«8-1055 
P-98-1063 


Received  Date 


11/20/98 

11/05/98 
11/12/98 
11/12/98 
11/12/98 
11/27/98 
11/20/98 
11/02/98 


11/04/98 
11/09/98 
11/13/98 
11/02/98 
11/23/98 
11/05/98 

11/24/98 
11/16/98 


Commence- 
ment/I mpoct 
Date 


10/28/98 

10/08/98 
10/29/98 
10/28/98 
10/27/98 
11/01/98 
11/06/98 
10/09/98 


10/15^ 
10/22/98 
11/04/98 
10/19/98 
11/13/98 
10/22/98 

11/12/98 
10/28/98 


Chemical 


(G)  Metal  complex,  copolymer  of  substituted  acrylic  add,  substituted  methacrytate,  sub- 
stituted acrylate,  and  ethylene  glycol  substituted  acylate  alkyl  ether 

(G)  Phenyl,  alkyl,  hydroxyalkyl  substituted  imidazole 

(G)  Acrylic  polymer 

(G)  Polyurethane 

(G)  Polyalkymethacrylate 

(G)  Or^aux)  silane  ester 

(G)  Aoylic  polymer 

(G)  4.11-*iphenodioxazinedi8ulfonic  acid,  3,10-bi8[alkyl  aminol-6.13-dtehloro-,  reaction 
products  with  2-amino-1 ,4-benzenedisulfonic  acid,  2-Iamino  aryl)suNonyl]ethyl  hydrogen 
sulfate  and  2,4,6-trifluoro-1 ,3,5-triazine,  sodium  salts 

(G)  Polyglycerol  ester 

(G)  Acrylic  copolymer 

(S)  (trichkxomethoxy)  benzene  (trichloroanisole.  or  tcan)* 

(G)  Chlorinated,  methylated  aromatic 

(G)  Chlorinated,  alkylated,  aromatic  acid 

(S)  Hexanedtok:  ackl,  polymer  with  butanedk)ic  ackl,  2,2'-oxybi8telhanoll.  pentanedkNC 
ackj,  and  1,2,3-propanetriol* 

(G)  Crosslinking  stoving  urethane  resin 

(G)  Polyurethane  prepoiymer 


In  the  Federal  Register  of  January  8, 
1998.  (63  FR  1312)(FRI^5756-6)  the 


submission  for  P-97-1041,  had 
incorrect  information  for  the  Use  and 

III.  Correction 


Chemical  which  is  now  corrected  to 
read  as  follows: 


Case  No. 


P-97-1041 


Received 
Date 


08/28/97 


Projected 

NotKe 
End  Date 


11/26/97 


Manufacturer/Importer 


Unocal 


Use 


(S)  Synthetk>based  drilling  mud  flukl 


Chermcal 


(S)  Alkanes,  Cio-z4  branched  and  tin- 
ear 


ListofSubiects 

Environmental  protection, 
Premanufacture  notices. 

Dated:  December  14, 1998. 

Oscar  Morales, 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

[FR  Doc.  98-34050  Filed  12-22-98;  8:45  ami 

HLUNQ  CODE  66a»-SO-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 

December  17, 1998. 

SUMMARY:  The  Federal  Communications 
Commissions,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 


Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
nimiber.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  vaUd  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected:  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  on  or  before  February 
23, 1999.  If  you  anticipate  that  you  will 
be  submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 


time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commissions,  Room  A1804,  445  12th 
Street,  S.W..  Washington,  DC  20554  or 
via  the  Internet  to  lesmithdfcc.gov. 
FOR  FURTHER  INFORMATKM  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0020. 

Title:  Application  for  Ground  Station 
Authorization  in  the  Aviation  Services. 

Fonn  Numbers:  FCC  406. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities;  Not-for-profit 
institutions;  Individuals  or  households; 
State,  Local  or  Tribal  Governments. 

Number  of  Respondents:  1,600. 

Estimated  Time  per  Response:  1  hour. 

Frequency  of  Response:  On  occasion 
reporting  requirements. . 

Total  Annual  Burden.  1,600  hours. 

Total  Annual  Costs:  $146,000. 


Needs  and  Uses:  FCC  Rules  require 
the  collection  of  this  information  on 
new,  modifications,  renewal  with 
modifications,  and  assignments  of 
ground  station  authorizations.  Data  are 
used  to  update  the  existing  database  to 
ensure  the  most  efficient  use  of  the 
frequency  spectrum.  Data  are  also  used 
by  Compliance  personnel  in 
conjimction  with  Field  Engineers  for 
enforcement  and  interference 
resolutions.  Applicants  may  also  use 
Form  406  to  renew  an  authorization 
when  the  renewal  application  generated 
by  the  FCC  (FCC  Form  452R)  is  not 
required  by  the  applicant.  The  data 
collected  are  required  by  the 
Communications  Act  of  1934,  as 
amended.  International  Treaties,  and 
FCC  Rules  47  CFR  parts  1.922, 1.924, 
87.21,  and  87.31. 

This  collection  is  being  revised  to 
delete  the  fee  payment  blocks  (i.e..  Fee 
Type  Code,  Fee  Multiple,  and  Fee  Due). 
FCC  Form  159,  Fee  Remittance  Advice, 
is  required  to  be  submitted  with  any 
payment  to  the  FCC.  FCC  Form  159 
duplicates  the  fee  payment  information. 
A  space  has  been  added  for  the 
applicant  to  provide  the  FCC  an  e-mail 
address.  The  number  of  responses  and 
estimated  burden  remain  unchanged. 

ONB  Control  Number  3060-0134. 

Title:  Application  for  Renewal  of 
Private  Radio  Station  License. 

Fomi  Numbers:  FCC  574R. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities;  Not-for-profit 
institutions;  Individuals  or  households; 
State,  Local  or  Tribal  Governments. 

Number  of  Respondents:  84.000. 

Estimated  Time  per  Response:  20 
minutes.  (0.33  hrs). 

Frequency  of  Response:  On  occasion 
reporting  requirements. 

Total  Annual  Burden:  27,720  hours. 

Total  Annual  Costs:  $4,960,000. 

Needs  and  Uses:  FCC  Rules  require 
that  radio  station  licensees  renew  their 
radio  station  authorization  every  five  or 
ten  years,  depending  upon  the  type  of 
license  held  (i.e.,  CMRS  or  FMRS).  The 
data  collected  are  used  by  FCC  staff  to 
update  the  existing  database  which 
ensures  the  most  efficient  use  of  the 
frequency  spectrum.  Data  are  also  used 
by  Compliance  persoimel  in 
conjunction  with  Field  Engineers  for 
enforcement  and  interference 
resolutions. 

Licensees  may  also  use  this  form 
upon  receipt  irom  the  Commission  to 
cancel  an  authorization  they  do  not 
wish  to  renew.  At  the  time  of  renewal, 
licensees  may  opt  to  use  this  form  to 
indicate  a  change  of  mailing  address, 
change  of  licensee  name  (without 


change  to  corporate  structure, 
ownership,  or  control),  or  change  the 
number  of  mobile  units. 

The  data  collected  are  required  by  the 
Communications  Act  of  1934,  as 
amended,  International  Treaties,  and 
FCC  Rules  47  CFR  parts  1.922,  90.119, 
90.135,  90.157,  95.89,  95.103,  and 
95.107. 

This  collection  is  being  revised  to 
remove  the  fee  payment  blocks  (i.e.,  Fee 
Type  Code,  Fee  Multiple,  and  Fee  Due). 
FCC  Form  159,  Fee  Remittance  Advice, 
is  required  to  be  submitted  with  any 
payment  to  the  FCC.  FCC  Form  159 
duplicates  the  fee  payment  information. 
This  change  does  not  significantly  affect 
the  number  of  responses  and  the 
estimated  burden. 

This  data  collection  may  be  submitted 
electronically  via  the  FCC's  interactive 
Form  900,  which  is  available  from  the 
FCC's  Internet  site. 

OMB  Control  Number:  3060-0443. 

Title:  Conditional  Temporary 
Authorization  to  Operate  a  Part  90 
Radio  Station. 

Form  Numbers:  FCC  5  72C. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities:  Individuals  or 
households;  Not-for-profit  institutions; 
State,  Local  or  Tribal  Governments. 

Number  of  Respondents:  17,023. 

Estimated  Time  per  Response:  6 
minutes  (0.10  hrs.). 

Frequency  of  Response: 
Recordkeeping;  on  occasion  reporting 
requirements. 

Total  Annual  Burden:  1.702  hours. 

Total  Annual  Costs:  None. 

Needs  and  Uses:  FCC  Rules  require 
that  applicants  complete  FCC  Form 
572C  if  they  wish  to  have  immediate 
authorization  to  operate  2-way  radio 
equipment  in  Part  90  radio  services 
below  470  MHz  or  in  the  929-930  MHz 
band.  To  be  eligible  for  conditional 
authority,  an  applicant  that  has  satisfied 
the  fivquency  coordination 
requirements  and  filed  the  requisite  FCC 
license  application  must  certify  on  FCC 
Form  572C  that  it  meets  specified 
conditions  that  demonstrate  the 
application  can  be  routinely  granted 
because  it  raises  no  special  issues. 

The  Refarming  (PR  Docket  No.  92- 
235,  Second  Report  and  Order,  released 
on  March  12, 1997,  changed  the  rules  to 
institute  a  ten  business  day  waiting 
period  in  the  refarming  bands  after 
coordination  prior  to  when  an  applicant 
could  operate  pursuant  to  conditional 
temporary  authority. 

This  form  is  required  by  the 
Commimications  Act  of  1934,  as 
amended,  Intemationai  Treaties,  and 
FCC  Rules  47  CFR  parts  1.922  and 
90.159. 


Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

(PR  Doc.  98-33978  Filed  12-22-98;  8:45  am) 

BILUNO  CODE  tTIZ-OI-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Privacy  Act  System  of  Records 

action:  Notice  of  a  combined  and 
revised  Privacy  Act  system  of  records. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Privacy  Act  of  1974,  as  amended,  (5 
U.S.C.  552a),  the  FCC  is  combining 
former  systems  PRB/02,  "Application 
and  License  File"  and  CCB-4.  "Public 
Land  Mobile  Individual  Users  File." 
The  FCC  will  use  the  revised  system  to 
perform  the  licensing  and  enforcement 
functions  performed  by  the  Wireless 
Telecommunications  Bureau.  The 
combined  system  of  records  will  be  a 
component  of  a  system  referred  to  as  the 
Universal  Licensing  System  (ULS).  The 
FCC  is  also  revising  its  system  of 
records  to  gather  Taxpayer 
Identification  Numbers  (TINs)  in  order 
to  meet  the  requirements  of  the  Debt 
Collection  Improvement  Act  of  1996. 
This  notice  meets  the  requirement  of 
documenting  the  change  to  the 
Commission's  system  of  records,  and 
provides  the  public.  Congress  and  the 
Office  of  Management  and  Budget 
(OMB)  an  opportunity  to  comment. 
DATES:  Any  interested  person  may 
submit  written  comments  concerning 
the  routine  uses  of  this  system  on  or 
before  January  22, 1999.  The  OMB, 
which  has  oversight  responsibility 
under  the  Privacy  Act  to  review  the 
system  may  submit  comments  on  or 
before  February  1, 1999.  This  proposed 
system  shall  be  efifective  on  February  1, 
1999.  unless  the  FCC  receives  comments 
that  require  a  contrary  determination. 
The  Commission  will  publish  a 
document  in  the  Federal  Register 
notifying  the  public  if  any  changes  are 
necessary.  The  Commission  will  publish 
Public  Notices  in  accordance  with  47 
CFR  0.422  as  radio  services  are 
converted  and  added  to  the  ULS. 
ADDRESSES:  Address  comments  to  Kathy 
Abbate,  FCC,  Performance  Evaluation 
and  Record  Management.  Room  1A827. 
Washington,  DC  20554.  or  via  internet  at 
kabbate@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Knowles-Kellett.  Conunercial 
Wireless  Division,  Wireless 
Telecommunications  Bureau,  at  (717) 
338-2505  or  via  internet  at 
wkellett©fcc.gov  or  Dorothy  Conway. 
Management  and  Planning  Staff, 
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Wireless  Telecommimications  Bureau, 
at  (202)  418-0217  or  via  internet  at 
dconwayQfcc.gov. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  maintaining  ULS  is  to  allow 
the  Commission  and  the  pubUc  access 
to  current  accurate  information 
regarding  the  status  of  applications  and 
licenses  in  radio  services  licensed  by 
the  Wireless  Telecommunications 
Bureau  under  parts  13,  22,  24.  26.  27, 
80,  87,  90,  95,  97.  and  101  of  the 
Commission's  rules,  as  well  as 
Broadcast  Auxiliary  applications  and 
licenses,  part  74  of  the  Commission's 
rules,  that  are  processed  by  the  Wireless 
Telecommunications  Bureau  (pursuant 
to  an  agreement  vnth  Mass  Media 
Bureau)  (inclusively  referred  to 
hereafter  as  "Wireless  Services").  This 
will  faciUtate  efficient  management  and 
use  of  the  spectrum  managed  by  the 
Wireless  Telecommunications  Bureau 
and  serve  to  make  available  to  all  the 
people  of  the  United  States  a  rapid, 
efficient,  nation-wide  and  world-wide 
radio  communication  service. 

The  proposed  combined  and  altered 
system  is  as  follows: 

FCC/WTB-1,  "Wireless  Services 
Licensing  Records."  This  system  is  used 
to  administer  the  FCC's  regulatory 
responsibilities  including  licensing, 
enforcement,  rulemaking,  and  other 
actions  necessary  to  perform  spectrum 
management  duties.  The  system  will 
also  be  maintained  to  provide  public 
access  to  pending  requests  for 
authorizations  and  information 
regarding  current  licensees. 

FCC/WTB-1 

SYSTEM  name: 

Wireless  Services  Licensing  Records. 

SYSTEM  location: 

Federal  Communications  Commission 
(FCC),  1919  M  Street.  Washington,  DC 
20554.  The  records  are  maintained  in 
electronic  form  for  agency  use;  paper 
records  will  be  archived.  The  scope  of 
records  includes  applications,  Ucenses 
and  pleadings  relating  to  such 
applications  and  Ucenses  in  the 
Wireless  Services. 

CATEQOraES  OF  MOMOUALS  COVERED  BY  THE 
SYSTEM: 

Licensees  and  applicants  (including 
persons  or  entities  with  attributable 
interests  therein  as  described  below); 
tower  owners;  and  contact  persons 
relating  to  radio  systems  licensed  or 
processed  by  the  Wireless 
Telecommunications  Bureau  under 
parts  13.  22,  24.  26,  27,  74.  80.  87.  90. 
95.  97.  and  101  of  the  Commission's 
rules  (Wireless  Services). 


«ATE00nES  OF  RECOIWS  M  THE  SYSTEM: 

AppUcations.  licenses,  pleadings,  and 
correspondence  relating  to 
authorizations  and  requests  for 
authorizations  in  the  Wireless  Services. 
The  current  appUcation  forms  will 
include  the  collection  of  Taxpayer 
Identification  Numbers  (TINs)  as 
defined  by  26  U.S.C.  6109.  The  Debt 
Collection  Improvement  Act  of  1996,  31 
U.S.C.  7701.  (DCIA)  now  requires  the 
agency  to  collect  TU^s  from  all 
individuals  or  entities  "doing  business" 
with  the  FCC.  The  DCIA  states  that  a 
person  is  "doing  business"  before  an 
agency  if  a  person  is  "*  *  *  an 
applicant  for  or  recipient  of  a  Federal 
license,*  *  *"  The  FCC  considers 
persons  and  entities  with  attributable 
interests  under  47  CFR  1.2112  as  being 
"applicant(s)  for.  or  recipient[s]  of,  a 
Federal  license  *  *  *"  for  purposes  of 
the  DCIA.  Entities  subject  to  the 
disclosure  requirements  of  §  1.2112 — 
entities  from  whom  we  require 
submission  of  ownership  information 
regarding  their  relationship  with  the 
appUcant  of  record — are  components  of 
the  appUcant  and  thus  constitute  "an 
appUcant  for.  or  recipient  of.  a  Federal 
license  *   *  *."  Biennial  Regulatory 
Review — ^Amendment  of  parts  0. 1. 13. 
22,  24,  26,  27.  80,  87.  90,  95,  97,  and  101 
of  the  Commission's  rules  to  Facilitate 
the  Development  and  Use  of  the 
Universal  Licensing  System  in  the 
Wireless  Telecommunications  Services, 
Report  and  Order,  WT  Docket  No.  98- 
20,  FCC  98-234._  FCC  Red  _(released 
October  21. 1998)(paras.  132-42). 

AUTHORITY  FOR  MASfTENANCE  OF  THE  SYSTEM: 

47  U.S.C.  301.  303.  309.  312.  362.  364, 
386,  507  and  510.  Authority  to  collect 
TINs  is  contained  in  31  U.S.C.  7701. 

PURP08E(S): 

Records  are  kept  to  administer  the 
FCC's  regulatory  responsibilities 
including  licensing,  enforcement, 
rulemaking,  and  other  actions  necessary 
to  perform  spectrum  management 
duties.  The  system  will  also  be 
maintained  to  provide  public  access  to 
pending  requests  for  authorizations  and 
information  regarding  current  licensees. 
License  records  are  routinely  used  to 
determine  the  availability  of  spectrum 
for  licensing.  The  records  are  also  used 
to  determine  when  compUance  filings, 
renewal  appUcations  and  fees  are  due 
from  licensees.  FCC  licensee  records  are 
used  to  resolve  disputes  between  radio 
operators  regarding  who  has  certain 
rights  to  use  particular  frequency  bands 
in  particular  geographic  areas.  7116 
records  may  also  be  used  to  resolve 
cross  border  disputes  e.g.  disputes  with 
entities  operating  in  Canada  and 


Mexico.  Records  will  be  used  to  allow 
Ucensees  to  transfer  or  assign  their 
interests  in  particular  licenses  or 
portions  of  licenses  as  the  rules  permit 
(after  agency  approval).  Records  will  be 
used  to  evaluate  the  completeness  and 
sufficiency  of  requests  for  new  or 
modified  authorizations.  Public  access 
to  Ucense  data  (except  TIN  numbere) 
will  promote  the  economically  efficient 
allocation  of  spectnmi  and  the 
resolution  of  radio  interference 
problems. 

ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCLUOMQ  CATEQORKS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  licensee  records  will  be  pubUcly 
available  and  routinely  used  in 
accordance  with  subsection  (b)  of  the 
Privacy  Act.  TIN  Numbers  and  material 
which  is  afforded  confidential  treatment 
pursuant  to  a  request  made  under  47 
CFR  0.459  will  not  be  available  for 
PubUc  inspection,  however,  these  and 
all  other  records  may  also  be  disclosed 
for  the  followring  purposes: 

1.  A  record  from  this  system  may  be 
disclosed  where  there  is  an  indication  of 
a  violation  or  potential  violation  of  a 
statute,  regulation  or  order,  records  from 
this  system  may  be  used  to  conduct 
enforcement  proceedings  within  the 
agency,  or  may  be  referred  to  Federal, 
state,  or  local  law  enforcement 
personnel  responsible  for  investigating, 
prosecuting  or  for  enforcing  or 
implementing  the  statute,  regulation  or 
order. 

2.  Records  may  be  utilized  to  report 
to  the  President,  NTIA  and  other  federal 
agencies  regarding  the  ciurent  uses  and 
utiUzation  of  the  spectrum  that  the  FCC 
manages. 

3.  A  record  on  an  individual  may  be 
used  where  pertinent  in  any  legal 
proceeding  to  which  the  Commission  is 
a  party  before  a  court  or  administrative 
body. 

4.  A  record  from  this  system  may  be 
disclosed  to  the  Department  of  Justice  or 
in  a  proceeding  before  a  court  or 
adjudicative  body  when: 

(a)  The  United  States,  the 
Commission,  a  component  of  the 
Commission,  or,  when  arising  from  his 
employment,  an  employee  of  the 
Commission  is  a  party  to  litigation  or 
anticipated  Utigation  or  has  an  interest 
in  such  Utigation,  and 

(b)  The  Commission  determines  that 
the  disclosure  is  relevant  or  necessary  to 
the  litigation. 

5.  A  record  from  this  system  may  be 
disclosed  to  debt  collection  contractors 
(31  U.S.C.  3718)  or  to  other  Federal 
agencies  such  as  the  Department  of  the 
Treasury  (Treasury)  for  the  purpose  of 
collecting  and  reporting  on  delinquent 
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debts  as  authorized  by  the  Debt 
Collection  Act  of  1982  or  the  Debt 
Collection  Improvement  Act  of  1996; 

6.  A  record  from  this  system  may  be 
disclosed  to  Treasury;  the  Defense 
Manpower  Data  Center,  Department  of 
Defense;  the  United  States  Postal 
Service;  government  corporations;  or 
any  other  Federal,  State,  or  local  agency 
to  conduct  an  authorized  computer 
matching  program  in  compliance  with 
the  Privacy  Act  of  1974,  as  amended,  to 
identify  and  locate  individuals, 
including  Federal  employees,  who  are 
delinquent  in  their  repayment  of  certain 
debts  owed  to  the  U.S.  Government, 
including  those  incurred  under  certain 
programs  or  services  administered  by 
the  FCC,  in  order  to  collect  debts  under 
common  law  or  under  the  provisions  of 
the  Debt  Collection  Act  of  1982  or  the 
Debt  Collection  Improvement  Act  of 
1996  which  include  by  voluntary 
repayment,  administrative  or  salary 
offset,  and  referral  to  debt  collection 
contractors. 

7.  A  record  from  this  system  may  be 
disclosed  to  the  Department  of  Justice, 
United  States  Attorney,  Treasury,  or 
other  Federal  agencies  for  further 
collection  action  on  any  delinquent 
account  when  circumstances  warrant. 

8.  A  record  from  this  system  may  be 
disclosed  to  credit  reporting  agencies/ 
credit  bureaus  for  the  purpose  of  either 
adding  to  a  credit  history  file  or 
obtaining  a  credit  history  file  or 
comparable  credit  information  for  use  in 
the  administration  of  debt  collection.  As 
authorized  by  the  DQA,  the  FCC  may 
report  current  (not  delinquent)  as  well 
as  delinquent  consumer  and  commercial 
debt  to  these  entities  in  order  to  aid  in 
the  collection  of  debts,  typically  by 
providing  an  incentive  to  the  person  to 
repay  the  debt  timely.  Proposed 
revisions  to  the  Federal  Claims 
Collection  Standards  (FCCS)  published 
in  the  Federal  Register  on  E>ecember  31, 
1997,  direct  agencies  to  report 
information  on  delinquent  debts  to  the 
Department  of  Housing  and  Urban 
Development's  Credit  Alert  Interactive 
Voice  Response  System  (CAIVRS).  The 
FCC  will  report  this  information  to 
CAIVRS  if  the  proposed  requirement  is 
contained  in  the  final  rule  amending  the 
FCCS. 

9.  A  record  from  this  system  may  be 
disclosed  to  any  Federal  agency  where 
the  debtor  is  employed  or  receiving 
some  form  of  remuneration  for  the 
purpose  of  enabling  that  agency  to 
collect  a  debt  owed  the  Federal 
government  on  the  FCC's  behalf.  The 
FCC  may  counsel  the  debtor  for 
voluntary  repayment  or  may  initiate 
administrative  or  salary  offset 
procedures,  or  other  authorized  debt 


collection  methods  under  the  provisions 
of  the  Debt  Collection  Act  of  1982  or  the 
Debt  Collection  Improvement  Act  of 
1996.  Pursuant  to  the  DCIA,  the  FCC 
may  garnish  non-Federal  wages  of 
certain  delinquent  debtors  so  long  as 
required  due  process  procedures  are 
followed.  In  these  instances,  the  FCC's 
notice  to  the  employer  will  disclose 
only  the  information  that  may  be 
necessary  for  the  employer  to  comply 
with  the  withholding  order. 

10.  A  record  from  this  system  may  be 
disclosed  to  the  Internal  Revenue 
Service  (IRS)  by  computer  matching  to 
obtain  the  mailing  address  of  a  taxpayer 
for  the  purpose  of  locating  such 
taxpayer  to  collect  or  to  compromise  a 
Federal  claim  by  the  FCC  against  the 
taxpayer  pursuant  to  26  U.S.C. 
6103(m)(2)  and  in  accordance  with  31 
U.S.C.  3711,  3717,  and  3718  or  common 
law.  Disclosure  of  a  mailing  address 
obtained  from  the  IRS  may  be  made 
only  for  debt  collection  purposes, 
including  to  a  debt  collection  agent  to 
facilitate  the  collection  or  compromise 
of  a  Federal  claim  under  the  E)ebt 
Collection  Act  of  1982  or  the  Debt 
Collection  Improvement  Act  of  1996, 
except  that  disclosure  of  a  mailing 
address  to  a  reporting  agency  is  for  the 
limited  purpose  of  obtaining  a  credit 
report  on  the  particular  taxpayer.  Any 
mailing  address  information  obtained 
from  the  IRS  will  not  be  used  or  shared 
for  any  other  FCC  purpose  or  disclosed 
by  the  FCC  to  another  Federal,  State,  or 
local  agency  which  seeks  to  locate  the 
same  taxpayer  for  its  own  debt 
collection  purposes. 

11.  A  record  from  this  system  may  be 
disclosed  to  refer  legally  enforceable 
debts  to  the  IRS  or  to  Treasury's  Debt 
Management  Services  to  be  offset 
against  the  debtor's  tax  refunds  imder 
the  Federal  Tax  Refund  Offset  Program. 

12.  A  record  frt>m  this  system  may  be 
disclosed  to  prepare  W-2, 1099,  or  other 
forms  or  electronic  submittals,  to 
forward  to  the  IRS  and  applicable  State 
and  local  governments  for  tax  reporting 
purposes.  Under  the  provisions  of  the 
DCIA,  the  FCC  is  permitted  to  provide 
Treasury  with  Form  1099-C  information 
on  discharged  debts  so  that  Treasury 
may  file  the  form  on  the  FCC's  behalf 
with  the  IRS.  W-2  and  1099  Forms 
contain  information  on  items  to  be 
considered  as  income  to  an  individual, 
including  payments  made  to  persons 
not  treated  as  employees  (e.g.,  fees  to 
consultemts  and  experts),  and  amoimts 
written-off  as  legally  or  administratively 
uncollectible,  in  whole  or  in  part. 

13.  A  record  from  this  system  may  be 
disclosed  to  banks  enrolled  in  the 
Treasury  Credit  Card  Network  to  collect 
a  payment  or  debt  when  the  individual 


has  given  his  or  her  credit  card  number 
for  this  purpose. 

14.  A  record  from  this  system  may  be 
disclosed  to  another  Federal  agency  that 
has  asked  the  FCC  to  effect  an 
administrative  offset  under  common  law 
or  under  31  U.S.C.  3716  to  help  collect 

a  debt  owed  the  United  States. 
Disclosure  under  this  routine  use  is 
limited  to  name,  address,  TIN,  and  other 
information  necessary  to  identify  the 
individual;  information  about  the 
money  payable  to  or  held  for  the 
individual;  and  other  information 
concerning  the  administrative  offset. 

15.  A  record  from  this  system  may  be 
disclosed  to  Treasury  or  other  Federal 
agencies  with  whom  the  FCC  has 
entered  into  an  agreement  establishing 
the  terms  and  conditions  for  debt 
collection  cross  servicing  operations  on 
behalf  of  the  FCC  to  satisfy,  in  whole  or 
in  part,  debts  owed  to  the  U.S. 
government.  Cross  servicing  includes 
the  possible  use  of  all  debt  collection 
tools  such  as  administrative  offset,  tax 
refund  offset,  referral  to  debt  collection 
contractors,  and  referral  to  the 
Department  of  Justice.  The  DCIA 
requires  agencies  to  transfer  to  Treasury 
or  Treasury-designated.  Debt  Collection 
Centers  for  cross  servicing  certain 
nontax  debt  over  180  days  delinquent. 
Treasury  has  the  authority  to  act  in  the 
Federal  government's  best  interest  to 
service,  collect,  compromise,  suspend, 
or  terminate  collection  action  in 
accordance  with  existing  laws  under 
which  the  debts  arise. 

16.  Information  on  past  due,  legally 
enforceable  nontax  debts  more  than  180 
days  delinquent  will  be  referred  to 
Treasury  for  the  purpose  of  locating  the 
debtor  and/or  effecting  administrative 
offset  against  monies  payable  by  the 
government  to  the  debtor,  or  held  by  the 
government  for  the  debtor  under  the 
DCIA's  mandatory,  government-wide 
Treasury  Offset  Program  (TOP).  Under 
TOP,  Treasury  maintains  a  database  of 
all  qualified  delinquent  nontax  debts, 
and  works  with  agencies  to  match  by 
computer  their  payments  against  the 
delinquent  debtor  database  in  order  to 
divert  payments  to  pay  the  delinquent 
debt.  Treasury  has  the  authority  to 
waive  the  computer  matching 
requirement  for  the  FCC  and  other 
agencies  upon  written  certification  that 
administrative  due  process  notice 
requirements  have  been  complied  with. 

17.  For  debt  collection  purposes,  the 
FCC  may  publish  or  otherwise  publicly 
disseminate  information  regarding  the 
identity  of  delinquent  nontax  debtors 
and  the  existence  of  the  nontax  debts 
under  the  provisions  of  the  Debt 
Collection  Improvement  Act  of  1996. 
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18.  A  record  from  this  system  may  be 
( isclosed  to  the  Department  of  Labor 

I  X)L)  and  the  E)epartment  of  Health  and 
1  luman  Services  (HHS)  to  conduct  an 
i  uthorized  computer  matching  program 
i  1  compliance  with  the  Privacy  Act  of 
:  974,  as  amended,  to  match  the  FCC's 

<  ebtor  records  with  the  records  of  DOL 
i  nd  HHS  to  obtain  names,  name 

<  ontrols,  names  of  employers, 

J  ddresses,  dates  of  birth,  and  TINs.  The 
)CIA  requires  all  Federal  agencies  to 
btain  taxpayer  identification  numbers 
ft>m  each  individual  or  entity  doing 
usiness  with  the  agency,  including 
pplicants  and  recipients  of  licenses, 
ants,  or  benefit  payments;  contractors; 
d  entities  and  individuals  owing 
nes,  fees,  or  penalties  to  the  agency. 
'  'he  FCC  will  use  TINs  in  collecting  and 
1  eporting  any  delinquent  amounts 
1  esulting  from  doing  business  with 
i  ipplicants  and  licensees. 

19.  If  the  FCC  decides  or  is  required 
1  o  sell  a  delinquent  nontax  debt 

)ursuant  to  31  U.S.C.  3711(i), 
nformation  in  this  system  of  records 
nay  be  disclosed  to  purchasers, 
}otential  purchasers,  and  contractors 
tngaged  to  assist  in  the  sale  or  to  obtain 
nformation  necessary  for  potential 
)urchasers  to  formulate  bids  and 
nformation  necessary  for  purchasers  to 
mrsue  collection  remedies. 

20.  If  the  FCC  has  current  and 
lelinquent  collateralized  nontax  debts 
mrsuant  to  31  U.S.C.  3711(i)(4)(A), 
»rtain  information  in  this  system  of 
'ecords  on  its  portfolio  of  loans,  notes 
Old  guarantees,  and  ether  collateralized 
iebts  will  be  reported  to  Congress  based 
m  standards  developed  by  the  Office  of 
Management  and  Budget,  in 
X)nsultation  with  Treasury. 

21.  A  record  from  this  system  may  be 
lisclosed  to  Treasury  in  order  to  request 
I  payment  to  individuals  owed  money 
ly  the  FCC. 

22.  A  record  from  this  system  may  be 
lisclosed  to  the  National  Archives  and 
Records  Administration  or  to  the 
!^neral  Services  Administration  for 
records  management  inspections 
x>nducted  under  44  U.S.C.  2904  and 
2906. 

In  each  of  these  cases  the  FCC  will 
determine  whether  such  use  of  the 
"ecords  is  compatible  with  the  purpose 
br  which  the  records  were  collected. 

•OUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVmO,  ACCESSING,  RETAINMO,  AND 
M8P0SMG  OF  RECORDS  IN  THE  SYSTEM: 

ITORAGE: 

All  records  will  be  stored  and 
accessed  electronically.  Records  that  are 
submitted  to  the  FCC  on  paper  will  be 
scanned  or  keyed  into  the  computer 
system  as  appropriate.  Paper  records 


submitted  to  the  FCC  will  be  archived 
after  being  entered  into  ULS.  Tape 
backups  of  records  will  be  periodically 
created.  Records  of  prior  licensees  will 
be  archived. 

retrievau 

Records  may  be  retrieved  by  searching 
electronically  using  a  variety  of 
parameters  including  name,  a  licensee's 
unique  identifier,  call  sign,  file  number, 
etc.  Paper  records  which  contain  TINs 
will  not  be  available  for  Public 
Inspection.  A  primary  purpose  of  the 
system  is  to  provide  easy  access  to  the 
information. 

SAFEGUARDS: 

Records  (other  than  TINs  and 
materials  which  are  afforded 
confidential  treatment  under  47  CFR 
0.459)  are  accessible  to  the  public. 
Access  to  certain  records  may  be 
available  on  the  internet.  Access  to 
other  records  will  be  available  using  a 
web  browser  on  the  Commission  wide 
area  network.  The  ability  to  enter  and 
change  individual  records  will  be 
protected  by  passwords  issued  to 
applicants  and  licensees.  Records  will 
be  protected  from  unauthorized  changes 
by  passwords  and  other  computer 
security  measures  within  the  agency. 
TINs  reported  to  the  agency  as  requested 
on  appropriate  forms  will  not  be 
available  to  the  public.  (The  agency 
cannot  be  responsible  for  the  disclosure 
of  TINs  by  applicants  in  attachments  to 
applications  or  pleadings  in  situations 
where  confidentiality  is  not  requested.) 
Each  appHcant  or  licensee  will  be  given 
a  unique  identifier  generated  by  the  ULS 
after  such  applicant  or  licensee  provides 
its  TIN  to  the  agency.  These  identifiers 
will  be  used  within  the  agency  and  by 
the  public  to  obtain  information  on  the 
licenses  held  by  particular  individuals 
or  entities.  These  identifiers  will  be 
used  in  lieu  of  tracking  by  TINs  so  that 
the  agency  can  avoid  unnecessary 
disclosure  of  TINs.  Within  the  agency, 
access  to  TINs  will  be  available  only  to 
those  persons  whose  jobs  require  such 
access  (e.g.,  FCC  staff  who  report  debt 
information  to  the  U.S.  Department  of 
Treasury). 

RETENTION  AND  DISPOSAU 

Records  will  be  actively  maintained 
as  long  as  an  individual  remains  a 
licensee.  Paper  records-will  be  archived 
after  being  keyed  or  scanned  into  the 
system.  Electronic  records  will  be 
backed  up  on  tape.  Electronic  and  paper 
records  will  be  maintained  for  at  least 
eleven  years. 


SYSTEM  MANAQER(S)  AND  ADDRESS: 

Chief,  Wireless  Telecommunications 
Bureau,  FCC,  2025  M  Street,  N.W.. 
Washington,  D.C.  20554. 

NOTFICATION  PROCEDURE: 

Address  inquiries  to  the  system 
manager.  In  order  to  identify  a  specific 
record  please  indicate  name,  address, 
type  of  record  as  well  as  file  number  or 
call  sign  where  applicable. 

RECORD  ACCESS  PROCEDURES: 

Information  regarding  procedures  for 
accessing  records  can  be  found  at  the 
FCC  Web  site  <www.fcc.gov>  or  by 
calling  888-CALl^FCC. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  wishing  to  request 
amendment  of  their  records  should 
contact  the  system  manager  indicated 
above. 

An  individual  requesting  amendment 
must  also  follow  the  FCC  Privacy  Act 
regulations  regarding  verification  of 
identity  and  amendment  of  records  (47 
CFR  0.556  and  0.557). 

RECORD  SOURCE  CATEGORIES: 

The  individual  to  whom  the 
information  applies. 

Federal  Communications  Commission. 

Shirley  S.  Suggs, 

Chief,  Publications  Branch. 

[PR  Doc.  98-33870  Filed  12-22-98;  8:45  am] 

BILUNQ  CODE  t712-01-P 


FEDERAL  COMMUNCIATIONS 
COMMISSION 

[Report  No.  2308] 

Petitions  for  Reconsideration  and 
Clarification  of  Action  in  Rulemaking 
Proceedings 

December  7, 1998. 

Petitions  for  reconsideration  and 
clarification  have  been  filed  in  the 
Commission's  rulemaking  proceedings 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  Section 
1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  Room  239. 1919  M  Street, 
N.W.,  Washington,  D.C.  or  may  be 
purchased  from  the  Commission's  copy 
contractor,  ITS,  Inc.  (202)  857-3800. 
Oppositions  to  these  petitions  must  be 
filed  by  January  7, 1999.  See  Section 
1.4(b)(1)  of  the  Commission's  rules  (47 
CFR  1.4(b)(1).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  has  expired. 

Subject:  Amendment  of  Section 
73.202(b).  Table  of  Allotments.  FM 
Broadcast  Stations,  (Galesburg,  Illinois 
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and  Ottumwa,  Iowa)  (MM  Docket  No. 
97-130). 

Number  of  Petitions  Filed:  1. 

Subject:  Amendment  of  Section 
73.202(b).  Table  of  Allotments,  FM 
Broadcast  Stations  (Martin,  Tiptonville 
and  Trenton,  Tennessee)  (MM  Docket 
No.  96-204;  RM-8876  and  RM-9015. 

Number  of  Petitions  Filed:  1. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

IFR  Doc.  98-33871  Filed  12-22-98;  8:45  am) 

8IUJN6  COOE  STIZ-OI-M 


FEDERAL  MARniME  COMMISSION 

[Docket  No.  98-31] 

Publication  of  Inactive  or  inaccurate 
Ocean  Common  Carrier  Tariffs 

Order  to  Show  Cause 

This  proceeding  is  instituted  pursuant 
to  sections  8  and  11  of  the  Shipping  Act 
of  1984  ("1984  Act"),  46  U.S.C.  app. 
1707  and  1710,  and  the  Commission's 
regulations  governing  the  filing  and 
pubUcation  of  tariffs  of  ocean  common 
carriers.  46  CFR  Part  514. 

Section  8  of  the  1984  Act,  46  U.S.C. 
app.  1707,  provides  that  an  ocean 
common  carrier  holding  out  to  provide 
service  in  the  United  States  foreign 
trades  must  file  and  maintain  a  tariff 
with  the  Federal  Maritime  Commission 
showing  all  of  the  carrier's  rates,  charges 
and  practices.  According  to  a  review  of 
records  maintained  by  the 
Commission's  Bureau  of  Tariffs, 
Certification  and  Ucensing,  a  tariff  has 
been  filed  with  the  Commission  in  the 
Automated  Tariff  Filing  and  Information 
System  (ATFI)  in  the  name  of  the  those 
ocean  common  carriers  identified  in 
schedule  A.  Such  tariffs  purport  to 
identify  the  rates  and  port  ranges  within 
which  these  carriers  hold  out  to  furnish 
vessel-operating  common  carrier 
services  to  the  pubUc. 

It  has  come  to  the  attention  of  the 
Commission  that  those  ocean  common 
carriers  identified  in  Schedule  A  do  not 
appear  to  currently  operate  any  vessels 
in  the  trades  in  which  they  have 
published  tariffs.  A  review  of  respected 
publications  which  survey  the  maritime 
industry,  such  as  Lloyd's  Register, 
Containerisation  International  and 
Fairplay,  fails  to  identify  any  vessels 
currently  owned  or  operated  by  the 
above  Usted  carriers.  Of  similar  import, 
access  to  commercial  trade  databases 
such  as  PIERS  likewise  fails  to  furnish 
any  indicia  that  these  carriers  are 


currently  furnishing  vessel-operating 
services  to  the  public' 

The  Commission  previously  has 
found  that  the  maintenance  of  common 
carrier  tariffs  absent  a  present  intention 
to  furnish  those  services  held  out  in 
such  tariffs  is  contrary  to  the  purposes 
of  the  Shipping  Act  and  the 
Commission's  tariff  regulations.  In 
Docket  No.  80-77,  Failure  of  Vessel 
Operating  Common  Carriers  in  the 
Foreign  Commerce  of  the  United  States 
to  Comply  With  the  Certification  Filing 
requirements  of  Section  21(b)  of  the 
Shipping  Act,  1916,  the  Commission 
held  that: 

[Clarriers  not  actively  carrying  cargo  or 
clearly  committed  to  commence  carrying 
cargo  between  ports  named  in  a  tariff  at  the 
rates  stated  therein  are  not  common  carriers 
by  water  within  the  meaning  of  Section  18(b} 
and  their  tariffs  in  such  unserved  trades  are 
subject  to  cancellation.  See  Publication  of 
Inactive  Tariffs.  20  FMC  433,  (1978).  The 
Commission  will,  therefore,  cancel  the  tariffs 
of  the  Appendix  B  carriers  as  contrary  to 
Section  18(b)  and  the  Commission's  tariff 
filing  regulations  (46  CFR  Part  536).  but  will 
take  no  further  action  against  them. 

21  SRR  706,  707  (1978).  See  also. 
Publication  of  Inactive  Tariffs  By 
Independent  Carriers,  17  SRR  471 
(1977)  in  which  the  Commission 
concluded  that  tariff  cancellations  were 
necessary  to  serving  important  public 
purposes: 

It  is  misleading  to  the  public,  potentially 
unfair  to  competing  carriers,  and  an 
administrative  burden  upon  our  staff  for 
"paper"  tariffs  to  be  kept  on  file,  available  for 
possible  use  if  it  should  suit  the  narrow 
purposes  of  the  person  issuing  them  to 
quickly  enter  the  trade,  but  otherwise 
describing  a  nonexistent  service.  We  construe 
such  a  situation  as  contravening  the  implicit 
requirements  of  Shipping  Act  section  18(b), 
subsections  (1)  through  (3),  which 
necessitates  the  prompt  submission  of 
accurate  information  concerning  the  services 
offered  by  a  common  carrier,  including  the 
suspension  of  all  or  any  part  of  the 
operations  described  by  its  published  tariff. 
(Citations  omitted.) 

17  SRR  471.  at  472;  Ghezzi  Trucking 
Inc. — Cancellation  of  Inactive  Tariffs.  11 
SRR  598.  600  (1970).  The  Commission 
also  seeks  to  assure  that  vessel-operating 
common  carrier  tariffs  not  be  used  as  a 


>  In  some  instances,  parties  listed  in  Schedule  A 
are  identified  as  shippers  or  consignees  of  cargo 
physically  transported  on  the  vessels  of  others. 
Such  commercial  operations  may  be  indicative  of 
service  as  a  non-vessel-operating  common  carrier 
(NVOCC).  Under  section  23  of  the  1984  Act,  46  USC 
app.  1721,  each  NVOCX:  must  secure  and  file  with 
the  Commission  a  bond  covering  its  financial 
responsibility  for  its  transportation-related 
activities.  If  the  NVOCC  is  not  domiciled  in  the 
United  States,  it  must  also  designate  and  maintain 
a  person  in  the  United  States  to  serve  as  legal  agent 
for  the  receipt  of  judicial  and  administrative 
process. 


means  or  device  by  which  to  circumvent 
the  bonding  requirements  applicable  to 
NVOCCs. 

Now  therefore,  it  is  ordered  that 
pursuant  to  section  11  of  the  Shipping 
Act  of  1984,  the  entities  listed  in 
Schedule  A  to  this  Order  are  directed  to 
show  cause  why  the  Commission 
should  not  cancel  their  tariffs  currently 
on  file  with  the  Commission,  for  failure 
to  provide  service  as  vessel-operating 
common  carriers  in  accordance  with  the 
routes  and  rates  set  forth  therein; 

It  is  further  ordered  that  this 
proceeding  is  limited  to  the  submission 
of  facts  and  memoranda  of  law; 

It  is  further  ordered  that  any  person 
having  an  interest  and  desiring  to 
intervene  in  this  proceeding  shall  file  a 
petition  for  leave  to  intervene  in 
accordance  with  Rule  72  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  46  CFR  502.72.  Such  petition 
shall  be  accompanied  by  the  petitioner's 
memorandum  of  law  and  affidavits  of 
fact,  if  any.  and  shall  be  filed  no  later 
than  the  day  fixed  below; 

It  is  further  ordered  that  the  entities 
listed  in  Schedule  A  to  this  Order  are 
named  as  Respondents  in  this 
proceeding.  Affidavits  of  fact  and 
memoranda  of  law  shall  be  filed  by 
Respondents  and  any  interveners  in 
support  of  Respondents  no  later  than 
January  19. 1999; 

It  is  further  ordered  that  the 
Commission's  Bureau  of  Enforcement  be 
made  a  party  to  this  proceeding: 

It  is  further  ordered  that  reply 
affidavits  and  memoranda  of  law  shall 
be  filed  by  the  Bureau  of  Enforcement 
and  any  intervenors  in  opposition  to 
Respondents  no  later  than  February  18. 
1999; 

It  is  further  ordered  that  rebuttal 
affidavits  and  memoranda  of  law  shall 
be  filed  by  Respondents  and  intervenors 
in  support  no  later  than  March  5. 1999; 

It  is  further  ordered  that: 

(a)  Should  any  party  believe  that  an 
evidentiary  hearing  is  required,  that 
party  must  submit  a  request  for  such 
hearing  together  with  a  statement  setting 
forth  in  detail  the  facts  to  be  proved,  the 
relevance  of  those  facts  to  the  issues  in 
this  proceeding,  a  description  of  the 
evidence  which  would  hie  adduced,  and 
why  such  evidence  cannot  be  submitted 
by  affidavit; 

(b)  Should  any  party  believe  that  an 
oral  argument  is  required,  that  party 
must  submit  a  request  specifying  the 
reasons  therefore  and  why  argiunent  by 
memorandum  is  inadequate  to  present 
the  party's  case;  and 

(c)  Any  request  for  evidentiary 
hearing  or  oral  argument  shall  be  filed 
no  later  than  February  18. 1999; 
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It  is  further  ordered  that  notice  of  this 
!)rder  to  Show  Cause  be  published  in 
the  Federal  Register,  and  that  a  copy 
thereof  be  served  upon  each  Respondent 
at  its  last  known  address; 

It  is  further  ordered  that  all 
oocuments  submitted  by  any  party  of 
record  in  this  proceeding  shall  be  filed 
i  3  accordance  with  Rule  118  of  the 
Ck)nunission's  Rules  of  Practice  and 
Procedure,  46  CFR  502.118,  as  well  as 
being  mailed  directly  to  all  parties  of 

I  cord; 
Finally,  it  is  ordered  that  pursuant  to 
e  terms  of  Rule  61  of  the 
Conunission's  Rules  of  Practice  and 
( rocedure.  46  CFR  502.61,  the  final 
(  ecision  of  the  Commission  in  this 
I  iroceeding  shall  be  issued  by  April  19, 

iegg. 

By  the  Commission. 
Ipatiph  C  PoUdng, 

i'ecretary. 

Schedule  A— Listing  of  Ocean 
Common  Carriers 


Schedule  A— Listing  of  Ocean 
Common  Carriers— Continued 


Name  and  address 

Tariff  No. 

SK  Shipping  Co.  Ltd.,  ^9* 

Floor,  Namsan  Green 

Building,  267, 5^a. 

Namdaenxm-Ro.  Chung- 

gu,  Seoul.  Republic  of 

Korea 

015155-002 

Chinese  Glory  Express  Ltd., 

Room  1618  Hollywood 

Plaza,  610  Nathan  Road, 

Kowloon,  Hong  Kong.  PRC 

015165-001 

China  Travel  Service  (Cargo) 

Hong  Kong  Ltd.,  11* 

Floor.  China  Travel  Build- 

ing. 77  Queen's  Road, 

Central.  Hong  Kong.  PRC 

010895-002 

Swellchief  Shipping  Co.  Ltd., 

16*  Floor,  Bupa  Centre, 

141  Connaught  Road, 

West.  Hong  Kong,  PRC  .... 

013715-001 

Intermodal  Systems  Ltd., 

Room  2302,  23^  Floor, 

118  Connaught  Road 

West,  Hong  Kong,  PRC  .... 

008006-002 

Name  and  address 


^heong  Fung  Shipping  Ltd., 
Room  701 ,  Coriic  Invest- 
ment Building,  13  Hok 
Yuen  Street.  Hunghom, 
Kowloon,Hong  Kong,  PRC 

fMden  Seals  Shipping  Inc,  4 
Orchard  Drive,  Saddle 
River,  New  Jersey  07458  .. 

I  Uch  Sky  Shipping  Ltd., 
1704-6  Alanoe  Buikfing, 
130-136  Connaught  Road, 
Cental  Hong  Kong.  PRC  .. 

^honggam  Inlemalkinal  Ltd., 
20<»  Fkxv,  Bangkok  Bank 
BuUmg,  18  Bonham 
Strand  West,  Sheung 
Wan,  Hong  Kong.  PRC  ..... 

:  thekou  Intermodal  For- 
warders Ltd.,  8*  Ftoor. 
SCT  Bulking,  Jetty  No.  3, 
Shekou,  Shenzhen,  PRC  .. 
opitz  Intematkxtal  Ltd., 
Room  B,  18*  Fkxx,  Yue 
On  Comm.  Bulking,  385- 
387  Lockhart  Road. 
Wanchai,  Hong  Kong, 

PRC 

riple  Shipping  Ltd.,  12/B, 
Shun  Point  Comm  BuiM- 
ing,  5-11  Thomson  Road. 
Wanchai,  Hong  Kong, 

PRC 

'rinity  Marine  Servk»s  Ltd., 
Room  1212,  Cheung  Sha 
Wan  Plaza.  Tower  II,  833 
Cheung  Sha  Wan  Road, 
Kowknn,  Hong  Kong.  PRC 
joni  Trend  Ltd..  Room 
2009-2010.  20*  Fkxx. 
Fortress  Tower.  250  King's 
Road.  North  Point  Hong 
Kong.  PRC  


Tariff  No. 


011281-002 
014889-001 


(PR  Doc.  98-33895  Filed  12-22-98;  8:45  ami 
BtLUNQ  CODE  STSft-ei-M 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 


011025-003 


013736-001 


012622-001 


The  companies  listed  in  this  notice 
have  applied  to  the  Board  fat  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  appUcable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  comptmies 
owned  by  the  bank  holding  company, 
including  the  companies  l^ed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 

012446-001    persons  may  express  their  views  in 

writing  on  die  standards  eniunerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
,7n7_ivy>    *  nonbanking  company,  the  review  also 

01 1707-002    includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 

012029-002,    activities  will  be  conducted  throughout 

012029-003    the  United  States. 


012084-001 


Unless  otherwise  noted,'  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  15. 
1999. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manias,  Assistant  Vice 
President)  925  Grand  Avenue,  ICansas 
City,  Missouri  64198-0001: 

1.  Central  Bancshares  of  Kansas  City. 
Inc.,  ICansas  City,  Missouri;  to  acquire 
100  percent  of  the  voting  shares  of  ASB 
Bancshares,  Inc,  Harrisonville,  Missouri 
and  thereby  indirectly  acquire  Winterset 
State  Bank,  Harrisonville.  Missouri. 

B.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble.  Vice  President)  2200 
North  Pearl  Street.  Dallas.  Texas  75201- 
2272: 

1 .  WBB'T  Bancshares.  Inc., 
Duncanville.  Texas,  and  WB&T 
Delaware  Bancshares,  Inc.,  Wilmington. 
Delaware;  to  become  bank  holding 
companies  by  acquiring  100  percent  of 
the  voting  shares  of  Western  Bank  & 
Trust,  Duncanville.  Texas. 

C  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva.  Manager 
of  Analytical  Support,  Consimier 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1.  Hancock  Park  Acquisition,  LP., 
and  Hancock  Park  Acquisition.  LLC, 
both  of  Washington,  D.C.;  to  acquire  at 
least  24.99  percent  of  the  voting  shares 
of  The  Bank  of  Hollywood,  Hollywood. 
California. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  17, 1998. 
Kiwwut  deV.  Fi  101  BOD. 
Associate  Secretary  of  the  Board. 
(FR  Doc.  98-33893  Filed  12-22-98;  8:45  am) 
MLLMQ  COOC  •n»«1# 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Program  Support  Csnter;  Statamsnt  of 
Organizations,  Functions,  and 
O^egation  of  Auttioffty 

Part  P.  Program  Support  Center  (PSC). 
of  the  Statement  of  O^anization. 
Fimctions,  and  Delegations  of  Authority 
for  the  Department  of  Health  and 
Hiunan  Services,  Chapter  P  as  last 
amended  at  60  FR  51480,  dated  October 
2, 1995  is  being  revised.  The  change  is 
to  place  within  the  Program  Support 
Center,  the  Freedom  of  Information  Act 
function  associated  with  the  Public 
Health  Service.  The  change  is  as 
follows: 

Under  Chapter  PA.  Office  of  the 
Director,  include  the  following 
statement: 
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1.  Provides  responses  to  requests  for 
records  for  the  Public  Health  Service 
(PHS)  or  records  involving  more  than 
one  PHS  component,  including  records 
relating  to  the  PHS  components  located 
in  the  regions. 

Dated:  December  17, 1998. 
Doniu  E.  ShaUla, 
Secretary. 

|FR  Doc.  98-33922  Filed  12-22-98;  8:45  am] 
HUJNQ  CODE  41M-17-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Disaase,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel  (SEP): 
Comprehensive  STD  Prevention 
Systems  (CSPS)— Enhanced  Activities 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CE>C) 
annoimces  the  following  meeting. 

Name:  Disease,  Disability,  and  Injury 
Prevention  and  Control  Special  Emphasis 
Panel  (SEP):  Comprehensive  STD  Prevention 
Systems  (CSPS) — ^Enhanced  Activities, 
Program  Announcement  499000,  meeting. 

Times  and  Dates: 
8:30  a.m.— 9  a.m.,  January  13, 1999  (Open). 

9  a.m. — 4:30  p.m..  January  13, 1999 
(Closed). 

9  a.m.— 4:30  p.m.,  January  14, 1999 
(Closed). 

l^ace:  National  Center  for  HIV.  STD,  and 
TB  Prevention,  CDC,  Corporate  Square  Office 
Park.  Building  11,  Room  2214.  Atlanta, 
Georgia  30329. 

Status:  Portions  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
provisions  set  forth  in  section  552b(c)(4)  and 
(6),  Title  5  U.S.C,  and  the  Determination  of 
the  Associate  Director  for  Management  and 
Operations,  CDC,  pursuant  to  Pub.  L.  92-463. 

Matters  To  Be  Discussed:  The  meeting  will 
include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  Pro-am  Announcement  #99000. 

Contact  Person  for  More  Information:  John 
R.  Lehnherr,  Chief,  Prevention  Support 
OfBce,  National  Center  for  HIV,  STD,  and  TB 
Prevention.  CDC.  Corporate  Square  Office 
Park.  11  Corporate  Square  Boulevard,  M/S 
E07.  Atlanta.  Georgia  30329,  telephone  404/ 
639-8025. 

The  Director,  Management  Analysis 
and  Services  office  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 


Dated:  December  17, 1998. 

Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  CDC. 

[PR  Doc.  98-33948  Filed  12-22-98;  8:45  am) 
BtLUNQ  CODE  41«3-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  98F-1 166] 

Occidental  Chemical  Corp.;  HIing  of 
Food  Additive  Petition 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Occidental  Chemical  Corp.  has  filed 
a  petition  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  sodium 
dichloroisocyanurate/sodium  bromide 
as  a  slimicide  for  the  manufacture  of 
food-contact  paper  and  paperboard. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  A.  Hepp,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-215),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington.  DC  20204.  202-418-3098. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  8B4571)  has  been  filed  by 
Occidental  Chemical  Corp.,  c/o  SRA 
International  Inc.,  1850  M  St.  NW.,  suite 
290,  Washington,  DC  20036.  The 
petition  proposes  to  amend  the  food 
additive  regulations  in  §  176.300 
Slimicides  (21  CFR  176.300)  to  provide 
for  the  safe  use  of  sodium 
dichloroisocyanurate/sodium  bromide 
as  a  slimicide  for  the  manufacture  of 
food-contact  paper  and  paperboard. 

The  agency  has  determined  under  21 
CFR  25.32(q)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  December  7, 1998. 
Laura  M.  Tarantino, 

Acting  Director,  Office  of  Premarket 
Approval,  Center  for  Food  Safety  and  Applied 
Nutrition. 

(FR  Doc.  98-33917  Filed  12-22-98;  8:45  am) 
BIUMG  COOE  41«0-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Cardiovascular  and  Renal  Drugs 
Advisory  Committer  Notice  of  Meeting 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  wiU  be  open  to  the 
public. 

Name  of  Committee:  Cardiovascular 
and  Renal  Drugs  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  Hie  meeting  will  be 
held  on  January  28, 1999,  9  a.m.  to  5:30 
p.m.  and  January  29, 1999, 8:30  a.m.  to 
4:30  p.m. 

Location:  National  Institutes  of 
Health,  Natcher  Conference  Center,  45 
Center  Dr.,  Bethesda,  MD. 

Contact  Person:  Joan  C.  Standaert, 
Center  for  Drug  Evaluation  and  Research 
(HFD-110),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  419-259-6211,  or 
John  M.  Treacy  (HFD-21),  301-827- 
7001 .  or  FDA  Advisory  Committee 
Information  Line,  1-800-741-8138 
(301-443-0572  in  the  Washington,  DC 
area),  code  12533.  Please  call  Uie 
Information  Line  for  up-to-date 
information  on  this  meeting. 

Agenda:  On  January  28, 1999,  the 
committee  will  discuss  new  drug 
application  (NDA)  20-931,  TikosynTM 
Capsules  (dofetilide),  Pfizer 
Pharmaceuticals  Production  Corp.,  Ltd., 
for  maintenance  of  normal  sinus  rhythm 
with  associated  symptomatic  relief  in 
patients  with  supraventricular 
arrhythmias,  e.g.,  atrial  ffutter,  atrial 
fibrillation,  and  paroxsysmal 
supraventricular  tachycardia;  and 
conversion  of  atrial  fibrillation  and 
flutter  to  normal  sinus  rhythm.  On 
January  29, 1999,  the  committee  will 
discuss  NDA  20-920,  Natrecor® 
Injection  (nesiritide),  Scios,  Inc.,  for 
short  term  treatment  of  congestive  heart 
failure. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  January  18, 1999.  Oral 
presentations  fit)m  the  public  will  be 
scheduled  between  approximately  9 
a.m.  and  10  a.m.  on  January  28, 1999. 
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'ime  allotted  for  each  presentation  may 
16  limited.  Those  desiring  to  make 
bimal  oral  presentations  should  notify 
he  contact  person  before  January  18, 
1999,  and  submit  a  brief  statement  of 
he  general  nature  of  the  evidence  or 
irguments  they  wish  to  present,  the 
lames  and  addresses  of  proposed 
larticipants,  and  an  indication  of  the 
tpproximate  time  requested  to  make 
heir  presentation. 

Notice  of  this  meeting  is  given  under 
he  Federal  Advisory  Committee  Act  (5 
J.S.C.  app.  2). 

Dated:  December  16, 1998. 
ificliael  A.  Friedman, 
Teputy  Commissioner  for  Operations. 
FR  Doc.  98-33915  Filed  12-22-98;  8:45  am] 
HUMQ  OOOE  41M-01-F 


>EPARTMENT  OF  HEALTH  AND 
1UMAN  SERVICES 

■ood  and  Drug  Administration 

■aripheral  and  Central  Narvous 
System  Drugs  Advisory  Committee; 
notice  of  Meeting 

U2ENCY:  Food  and  Drug  Administration, 
iHS. 

action:  Notice. 


This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
IFDA).  The  meeting  will  be  open  to  the 
jubUc. 

Name  of  Committee:  Peripheral  and 
ilentral  Nervous  System  Drugs  Advisory 
^mmittee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
ecommendations  to  the  agency  on 
'DA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
leld  on  January  29, 1999,  8:30  a.m.  to 
ip.m. 

Location:  Holiday  Inn,  Kennedy 
jrand  Ballroom.  8777  Georgia  Ave., 
Silver  Spring.  MD. 

Contact  Person:  Ermona  B. 
^cGoodwin  or  Mae  Brooks,  Center  for 
}rug  Evaluation  and  Research  (HFD- 
21),  Food  and  Drug  Administration, 
S600  Fishers  Lane,  Rockville,  MD 
50857,  301-827-7001,  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
'41-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12543. 
Mease  call  the  Information  Line  for  up- 
:o-date  information  on  this  meeting. 

Agenda:  The  committee  will  discuss 
lew  drug  application  (NDA)  21-000, 
:ladribine  (Mylinax""^,  R.  W.  Johnson 
Pharmaceutical  Research  Institute)  for 
he  treatment  of  relapsing-remitting  and 


secondary  progressive  multiple 
sclerosis. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  January  22, 1999.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  1 
p.m.  and  2  p.m.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  January  22, 1999,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  December  16, 1998. 
Midiael  A.  Friedman. 
Deputy  Commissioner  for  Operations. 
[FR  Doc.  98-33916  Filed  121-22-98;  8:45 
am] 

HUMQ  CODE  41M-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Reeources  and  Services 
Administration 

Privacy  Act  of  1974;  Annual 
Publication  of  Systems  of  Records 

AGENCY:  Health  Resources  and  Services 
Administration  (HRSA),  HHS. 
ACTION:  Publication  of  minor  changes  to 
system-of-records  notices. 

SUMMARY:  In  accordance  with  Office  of 
Management  and  Budget  Circidar  No. 
A-130,  Appendix  I,  "Federal  Agency 
Responsibilities  for  Maintaining 
Records  About  Individuals,"  HRSA  is 
publishing  minor  changes  to  its  notices 
of  systems  of  records. 
SUPPLEMENTARY  INFORMAHON:  HRSA  has 
completed  the  annual  review  of  its 
systems  of  records  and  is  publishing 
below  those  minor  changes  which  affect 
the  public's  right  or  need  to  know,  such 
as  system  deletions,  title  changes,  and 
changes  in  the  system  location  of 
records,  or  the  addresses  of  systems 
managers. 

1.  A  new  system  of  records,  09-15- 
0060,  Minority/Disadvantaged  Health 
Professions  Programs,  HHS/HRSA/ 
BHPr,  was  added  (63  FR  14121-14123, 
3/24/98). 

2.  Routine  uses  were  added  to  system 
of  records  09-15-0056,  National 


Vaccine  Injury  Compensation  Program 
(VICP).  HHS/HRSA/BHPr  (63  FR  27734- 
27735.  5/20/98). 

3.  As  of  January  1, 1999,  no  further 
information  will  be  gathered  under 
system  of  records  09-15-0001,  Division 
of  Federal  Occupational  Health  Medical 
and  Counseling  Records,  HHS/HRSA/ 
BPHC.  Information  gathered  prior  to 
that  date  will  be  maintained  and  used 
as  stated  in  the  system-of-records  notice. 
Information  gathered  on  and  after 
January  1, 1999,  will  be  maintained  in 
system  of  records  OPM/GOVT-10. 
&nployee  Medical  File  System  RMX)rds. 

4.  Other  minor  system-of-records 
changes  affecting  individual  categories 
are  published  below. 

Dated:  December  11, 1998. 

Jamet  J.  Conrigan. 

Associate  Administrator  for  Management  and 
Program  Support. 

Table  of  Contents 

The  following  table  of  contents  lists 
all  currently  active  Privacy  Act  systems 
of  records  maintained  by  the  Hedth 
Resoiut»s  and  Services  Administration: 

09-15-0001  Division  of  Federal 
Occupational  Health  (FOH)  Health  Recordc, 
HHS/HRSA/BPHC. 

09-15-0002  Record  of  Patients'  Personal 
Valuables  and  Monies.  HHS/HRSA/BPHC 

09-15-0003  Contract  Physicians  and 
Consultants.  HHS/HRSA/BPHC. 

09-15-0004  Federal  Employee 
Occupational  Health  DaU  System,  HHS/ 
HRSA/BPHC 

09-15-0007  Patients  Medical  Records 
System  PHS  Hospitals/Clinics.  HHS/HRSA/ 
BPHC. 

09-15-0028  PHS  Clinical  Affiliation 
Trainee  Records.  HHS/HRSA/BPHC. 

09-15-0037  Public  Health  Service  (PHS) 
and  National  Health  Service  Corps  (NHSC) 
Scholarship/Loan  Repayment  Participant 
Records  System,  HHS/HRSA/BPHC 

09-15-0038  Disability  Claims  of  the 
Nursing  Student  Loan  Program,  HHS/HRSA/ 
BHPr. 

09-15-0039  Disability  Claims  in  the  Health 
Professions  Student  Loan  Program.  HHS/ 
HRSA/BHPr. 

09-15-0042  Physician  Shortage  Area 
Scholarship  Program.  HRSA/HRSA/BPHC. 

09-15-^)044  Health  Educational  Assistance 
Loan  Program  (HEAL)  Loan  Control  Master 
File.  HHS/HRSA/BHPr. 

09-15-0046  Health  Professions  Planning 
and  Evaluation.  HHS/HRSA/OA. 

09-15-0054  National  Practitioner  Data 
Bank  for  Adverse  Information  on  Physicians 
and  Other  Health  Care  Practitioners,  HHS/ 
HRSA/BHPr. 

09-15-0055  Organ  Procurement  and 
Transplantation  Network  (OPTNj  DaU 
System.  HHS/HRSA/OSP. 

09-15-0056    National  Vaccine  Injury 
Compensation  Program.  HHS/HRSA/BHPr. 

09-15-0057    Scholarships  for  the 
Undergraduate  Education  of  Professional 
Nurses  Grant  Programs,  HHS/HRSA/BHPr. 
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09-15-0058    Faculty  Loan  Repayment 
Program,  HHS/HRSA/BHPr. 

09-15-0059    Health  Resources  and 
Services  Administration  Correspondence 
Control  System.  HHS/HRSA/OMPS. 

09-15-0060    Minority /Disadvantaged 
Health  Professions  Programs,  HHS/HRSA/ 
BHPr. 

Changes 

0»-15-0007 

SYSTEM  name: 

Patients  Medical  Record  System  PHS 
Hospitals/Clinics.  HHS/HRSA/BPHC. 

Minor  changes  have  been  made  to  this 
system-of-records  notice.  The  following 
categories  should  be  revised: 
•        •        •        •        * 

Appradixl 

A.  Public  Health  Service  Facilities 

Director,  Public  Health  Service  Health  Data 
Center,  5445  Point  Clair  Road,  Carville, 
Louisiana  70721-9607. 

B.  Successor  Organizations 

Director,  Johns  Hopkins  Medical  Service, 
3100  Wyman  Park  Drive,  Baltimore, 
Maryland  21211. 

Administrator,  Lutheran  Medical  Center, 
2609  Franklin  Boulevard,  Cleveland.  Ohio 
44114. 

Administrator,  Martins  Point  Health 
Center,  331  Veranda  Street,  Portland,  Maine 
04103. 

Director,  Pacific  Medical  Center,  1200 12th 
Avenue  South,  Seattle,  Washington  98144. 

Appendix  2— Fedn^  Records  Centers 

Federal  Archives  and  Records  Center,  380 
Trapelo  Road,  Waltham,  Massachusetts 
02452-6399.  Area  served:  Maine,  Vermont, 
New  Hampshire,  Massachusetts,  Connecticut, 
and  Rhode  Island. 

Federal  Records  Center.  Central  Plains 
Region,  200  Space  Center  Drive,  Lee's 
Stmmiit,  Missouri  64064-1182.  Area  served: 
New  York,  New  Jersey,  Puerto  Rico,  the 
Virgin  Islands,  and  the  Panama  Canal  2^ne. 

Federal  Archives  and  Records  Center, 
14700  Townsend  Road,  Philadelphia, 
Pennsylvania  19154-1096.  Area  served: 
Delaware  and  Pennsylvania  east  of  Lancaster. 

Washington  National  Records  Center,  4205 
Suitland  Road,  Suitland,  Maryland  20746- 
8001.  Area  served:  District  of  Columbia, 
Maryland,  Virginia,  and  West  Virginia. 

Federal  Archives  and  Records  Center,  1557 
St.  Joseph  Avenue,  East  Point,  Georgia 
30344-2593.  Area  served:  North  Carolina, 
South  Carolina,  Tennessee,  Mississippi, 
Alabama,  Georgia,  Florida,  and  Kentucky. 

Federal  Archives  and  Records  Center.  7358 
South  Pulaski  Road,  Chicago,  Illinois  60629- 
5898.  Area  served:  Illinois,  Wisconsin,  and 
Minnesota. 

Federal  Records  Center,  3150  Springboro 
Road,  Dayton,  Ohio  45439-1883.  Ar«a 
served:  Indiana,  Michigan,  and  Ohio. 

National  Personnel  Records  Center 
(Civilian  Personnel  Records),  111  Winnebago 
Street,  St.  Louis,  Missouri  63118-4199.  Area 
served:  Greater  St.  Louis  Area. 

Federal  Archives  and  Records  Center,  Post 
Office  Box  6216,  Fort  Worth,  Texas  76115- 


0216.  Area  served:  Texas,  Oklahoma, 
Arkansas,  Louisiana,  and  New  Mexico. 

Federal  Archives  and  Records  Center,  1000 
Commodore  Drive,  San  Bruno,  California 
94066-2350.  Area  served:  Nevada  (except 
Clark  County),  California  (except  Southern 
California),  and  American  Samoa. 

Federal  Archives  and  Records  Center,  Post 
Office  Box  6719,  Laguna  Niguel,  California 
92607-6719.  Area  served:  Clark  County, 
Nevada;  Southern  California  (Counties  of  San 
Luis  Obispo,  Kern,  San  Bemadino,  Santa 
Barbara,  Ventura,  Los  Angeles,  Riverside, 
Orange,  Imperial,  Inyo,  and  San  Diego);  and 
Arizona. 

Federal  Archives  and  Records  Center,  6125 
Sand  Point  Way,  NE.,  Seattle,  Washington 
98115-7999.  Area  served:  Washington, 
Oregon,  Idaho,  Alaska,  Hawaii,  and  Pacific 
Ocean  area  (except  American  Samoa). 


09-15-0038 

systemname: 

Disability  Claims  of  the  Nursing 
Student  Loan  Program,  HRSA/HRSA/ 
BHPr. 

Minor  changes  have  been  made  to  this 
system-of-records  notice.  The  following 
category  should  be  revised: 


CONTESmO  RECORD  phoceoures: 

Contact  the  System  Manager  and 
reasonably  identify  the  record,  specify 
the  information  being  contested,  and 
state  corrective  action  sought  with 
supporting  justification.  The  right  to 
contest  records  is  limited  to  information 
which  is  incomplete,  irrelevant, 
incorrect,  or  untimely  (obsolete). 


00-15-0039 
SYSTBiNAME: 

Disability  Claims  in  the  Health 
Professions  Student  Loan  Program, 
HHS/HRSA/BHPr. 

Minor  changes  have  been  made  to  this 
system-of-records  notice.  The  following 
category  should  be  revised: 


CONTESTINQ  RECORD  PROCEDURES: 

Contact  the  System  Manager  giving  a 
reasonable  description  of  the  record, 
specify  the  information  you  want  to 
contest,  and  state  the  corrective  action 
sought  with  supporting  justification. 
The  right  to  contest  records  is  limited  to 
information  which  is  incomplete, 
irrelevant,  or  untimely  (obsolete). 
*        *        *        •        • 

09-15-0056 
SYSTEM  name: 

National  Vaccine  Injiuy 
Compensation  Program,  HHS/HRSA/ 
BHPr. 


Minor  changes  have  been  made  to  this 
system-of-records  notice.  The  following 
categories  should  be  revised: 


PURP0SE(S): 

1.  To  determine  eligibility  of 
petitioners  to  receive  compensation 
under  the  National  Vaccine  Injury 
Compensation  Program. 

2.  To  compensate  successful 
petitioners  in  the  amount  determined  by 
the  court. 

3.  To  evaluate  vaccine  safety  through 
research  programs. 


RETRtEVAMUTY: 

Retrieval  is  by  (1)  docket  number 
assigned  by  the  U.S.  Court  of  Federal 
Claims  and  (2)  the  petitioner  and/or 
name  of  person  vaccinated. 


RECORD  SOURCE  CATEGORIES: 

Petitioner,  petitioner's  legal 
representative,  health-care  providers, 
health-care  consultants,  and  other 
interested  persons. 


09-15-0058 
SYSTEMNAME: 

Faculty  Loan  Repayment  Program, 
HHS/HRSA/BHPr. 

Minor  changes  have  been  made  to  this 
system-of-record  notice.  The  following 
categories  should  be  revised: 


SYSTEM  location: 

Division  of  Student  Assistance, 
Bureau  of  Health  Professions,  Health 
Resources  and  Services  Administration, 
5600  Fishers  Lane.  Room  &-48. 
Rockville.  MD  20857. 


ROUTME  USES  Of  RECORDS  MAMTAMED  IN  THE 
SYSTEM,  MCLUDSIQ  CATEGORES  OF  USERS  AND 
PURPOSES  Of  SUCH  USES: 

11.  The  amoimt  of  the  contract 
awarded  the  individual  will  be  reported 
as  taxable  income  to  the  Internal 
Revenue  Service  (IRS). 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Division  of  Student 
Assistance,  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration,  5600  Fishers 
Lane,  Room  8-48,  Rockville,  MD  20857. 
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1 9-15-0059 
9YSTEM  name: 

Health  Resources  and  Services 
J  Idministration  Correspondence  Control 
!  lystem.  HHS/HRSA/OMPS. 

Minor  changes  have  been  made  to  this 
!  ystem-of-records  notice.  The  following 
<  ategories  should  be  revised: 


i  iYSTEM  LOCATKNI: 

Executive  Secretariat,  Division  of 
oUcy  Reviewr  and  Coordination,  OfGce 
>f  Management  and  Program  Support, 
iealth  Resources  and  Services 
Administration  (HRSA),  5600  Fishers 
.,ane,  Room  14A-08,  Rockville,  MD 
•0857. 

Office  of  Program  Support,  Bureau  of 
iealth  Professions,  HRSA,  5600  Fishers 
,ane.  Room  8-15,  Rockville,  MD  20857. 

Executive  Secretariat,  Office  of 
•rogram  Support,  HIV/ AIDS  Bureau  and 
Dffice  of  Special  Programs,  HRSA,  5600 
"ishers  Lane,  Room  7-08,  Rockville,  MD 
50857. 

Office  of  Program  and  Policy 
Development,  Bureau  of  Primary  Health 
:are,  HRSA,  4350  East  West  Highway, 
loom  7-2B3.  Bethesda,  MD  20814. 

Office  of  the  Director,  Maternal  and 
3uld  Health  Bureau,  HRSA,  5600 
'ishers  Lane,  Room  18-05,  Rockville, 
^D  20857. 

Washington  National  Records  Center, 
1205  Suitland  Road,  Suitland,  MD 
20746-8001. 


tYSTEM  MANAQER(S)  AND  ADDRESS: 

Policy  Coordinator:  Director,  Division 
3f  Policy  Review  and  Coordination, 
Dffice  of  Management  and  Program 
Support,  Health  Resources  and  Services 
Administration  (HRSA),  5600  Fishers 
lane.  Room  14A-08,  Rockville,  MD 
20857. 

System  Manager:  Chief,  Executive 
Secretariat,  Division  of  Policy  Review 
ind  Coordination,  Office  of 
Management  and  Program  Support. 
iRSA.  5600  Fishers  Lane.  Room  14A- 
)8.  Rockville,  MD  20857. 

System  Manager:  Executive 
Secretariat,  Office  of  Program  Support, 

E/AIDS  Bureau  and  Office  of  Special 
{rams,  HRSA,  5600  Fishers  Lane, 
m  7-08,  Rockville,  MD  20857. 
System  Manager:  Information  Systems 
Specialist,  Office  of  Program  and  Policy 
Development,  Bureau  of  Primary  Health 
Care,  HRSA  4350  East  West  Highway, 
Room  7-2B3,  Bethesda.  MD  20814. 
System  Manager:  Correspondence 
Coordinator.  Office  of  the  Director. 
Maternal  and  Child  Health  Bureau, 


HRSA.  5600  Fishers  Lane.  Room  18-05. 
Rockville,  MD  20857. 


(PR  Doc.  9&-33918  Filed  12-22-98:  8:45  am] 


BILUNQ  CODE  41M-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
President's  Cancer  Panel. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section 
552b(c)(9)(B),  Title  5  U.S.C.  The 
purpose  of  this  meeting  is  to  write  the 
Annual  Report  to  the  President  and  to 
plan  the  1999  meeting  agenda. 
Premature  disclosure  of  the  specific 
details  of  these  discussions  and 
recommendations  would  be  likely  to 
significantly  frustrate  the  subsequent 
implementation  of  proposed 
recommendations  made  by  the  Panel. 

Name  of  Committee:  President's  Cancer 

Panel,  Telephone  Conference. 
Date:  December  22, 1998. 
Time:  11:30  am  to  12:30  pm. 
Agenda:  Finalize  the  1998  Annual  Report  to 

the  President. 
Place:  National  Institutes  of  Health;  National 

Cancer  Institute,  31  Center  Drive,  Room 

4A48,  Bethesda,  MD  20892-2473. 
Contact  Person:  Maureen  O.  Wilson, 

Executive  Secretary,  National  Cancer 

Institute,  National  Institutes  of  Health,  31 

Center  Drive,  Building  31,  Room  4A48, 

Bethesda.  MD  20892. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399. 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  December  17, 1998. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer.  National 
Institutes  of  Health. 
[PR  Doc.  98-34051  Filed  12-22-98;  8:45  am] 

BILUNQ  CODE  414»-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-41ia-FA-03] 

Research  to  Improve  ttie  Evaluation 
and  Control  of  Residential  Lead-Based 
Paint  Hazards,  Fiscal  Year  1997 

agency:  Office  of  the  Secretary— Office 

of  Lead  Hazard  Control. 

ACTION:  Annoimcement  of  funding 

awards. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  announcement 
notifies  the  public  of  funding  decisions 
made  by  the  Department  in  a 
competition  for  funding  under  the 
NOFA  for  Research  to  Improve  the 
Evaluation  and  Control  of  Residential 
Lead-Based  Paint.  This  announcement 
contains  the  names  and  addresses  of  the 
award  recipients  and  the  amounts  of 
awards. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  J.  Ashley,  DrPH,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW,  Washington,  DC 
20410,  telephone  (202)  755-1785.  ext 
115.  Hearing-and  speech-impaired 
persons  may  access  the  number  above 
via  TTY  by  calling  the  toll  free  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  competition  was  to 
award  grant  funding  of  approximately 
$2,500,000  for  grants  and  cooperative 
agreements  for  research  to  improve  the 
evaluation  and  control  of  lead-based 
paint  hazards. 

The  1997  awards  announced  in  this 
Notice  were  selected  for  funding  in  a 
competition  announced  in  a  Federal 
Register  notice  published  on  November 
27.  1996  (61  FR  60499).  Applications 
were  scored  and  selected  on  the  basis  of 
selection  criteria  contained  in  that 
Notice. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
14.900. 

A  total  of  $3,614,852  was  awarded  to 
ten  grantees.  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  .Urban  EJevelopment 
Reform  Act  of  1989  (103  Stat.  1987.  42 
U.S.C.  3545).  the  Department  is 
publishing  the  names,  addresses,  and 
amounts  of  those  awards  as  follows. 

National  Center  for  Lead-Safe  Housing,  10227 
Wincopin  Circle  Suite  205,  Columbia,  MD 
21044.  S654.000 

University  of  Medicine  and  Dentistry  of  New 
Jersey,  Robert  Wood  Johnson  Medical 
School,  675  Hoes  Lane.  Pi.-cataway,  NJ 
08854,  S620.000 
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Public  Health  Institute.  2001  Addison  Rd., 

Suite  210,  Berkeley,  CA  94704,  $573,889 
Research  Triangle  Institute,  3040  Cornwallis 

Rd.,  Research  Triangle  Park,  NC  27709. 

S497.000 
Battelle  Memorial  Institute,  505  King 

Avenue,  Columbus.  OH  43201,  $361,000 
University  of  Cincinnati,  Department  of 

Environmental  Health,  P.O.  Box  670056, 

Cincinnati,  OH  45267.  $340,000 
QuanTech,  Inc.,  1911  N.  Fort  Myer  Dr., 

Rosslyn.  VA  22209,  $260,000 
Kennedy  Krieger  Research  Institute,  707  N. 

Broadway,  Baltimore.  MD  21205,  $150,000 
Saint  Louis  University  School  of  Public 

Heahh,  3663  Lindell  Blvd..  St  Louis,  MO 

63108,  $148,963 
Critical  Hygiene,  Inc.,  4428  Ironwood  Dr., 

Virginia  Beach,  VA  23462.  $10,000 

Dated:  December  17, 1998. 
David  E.  Jacobs, 

Director,  Office  of  Lead  Hazard  Control 
(FR  Doc.  98-33876  Filed  12-22-98;  8:45  am] 

BILUNQ  CODE  421(>-01-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Recreation  Lakes  Study 
Commission 

Notice  of  Fourth  Meeting  of  the 
National  Recreation  Lakes  Study 
Commission 

AGENCY:  National  Recreation  Lakes 
Study  Commission,  DOI. 

action:  Notice  of  Fourth  Meeting  of  the 
National  Recreation  Lakes  Study 
Commission. 

summary:  The  Omnibus  Parks  and 
Public  Land  Management  Act  of  1996 
authorizes  a  presidential  commission  to 
review  the  demand  for  recreation  at 
Federal  lakes,  and  to  develop 
alternatives  for  enhanced  recreation 
uses,  primarily  through  innovative 
public/private  partnerships.  This  will  be 
the  fourth  meeting  of  the  Commission. 

DATES:  January  11-12, 1999,  beginning 
at  8:00  a.m.  and  ending  at  5:00  p.m. 
each  day. 

ADDRESSES:  The  meeting  will  be  held  at 
the  National  Guard  Association 
Building  Auditorium,  One 
Massachusetts  Avenue,  NW, 
Washington,  DC.  The  Commission  will 
hear  presentations  on  followup 
information,  environmental  values,  and 
the  draft  report  and  recommendations 
(which  will  be  available  on  the  web  at 
www.doi.gov/nrls/  on  January  4, 1999, 
prior  to  the  meeting). 

The  Commission  will  invite 
comments  from  the  public  beginning  at 
1:00  p.m.  on  January  11. 


FOR  FURTHER  INFORMATION  CONTACT: 
Jeanne  Whittington  at  202-219-7104. 
Jana  Prewitt, 

Executive  Director.  National  Recreation  Lakes 

Study  Commission. 

(FR  Doc.  98-33951  Filed  12-22-98;  8:45  am] 

BILUNG  COOE  4310-44-P 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  and  Threatened  Species 
Permit  Applications 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  receipt  of  application. 

The  following  applicant  has  applied 
for  a  permit  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  etseq.). 

Applicant:  Timothy  J.  Krynak.  Cleveland 
Metroparks.  North  Chagrin  Nature  Center, 
Willoughby  Hills,  Ohio. 

The  applicant  requests  a  permit  to 
take  (capture  and  release)  Indiana  bats 
{Myotis  sodalis)  in  Cuyahoga  County, 
Ohio,  for  the  purpose  of  siu^ival  and 
enhancement  of  the  species  in  the  wild. 

Written  data  or  comments  should  be 
submitted  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  Ecological 
Services  Operations,  1  Federal  Drive, 
Fort  Snelling,  Minnesota  55111-4056, 
and  must  be  received  within  30  days  of 
the  date  of  this  publication.   . 

Documents  and  other  information 
submitted  with  this  application  is 
available  for  review  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  documents  to  the  following  office 
within  30  days  of  the  date  of  publication 
of  this  notice:  U.S.  Fish  and  Wildlife 
Service,  Ecological  Services  Operations, 
1  Federal  Drive,  Fort  Snelling, 
Minnesota  55111-4056.  Telephone: 
(612/713-5343);  FAX:  (612/713-5292). 

Dated:  December  16. 1998. 
Lynn  M.  Lewis, 

Acting  Program  Assistant  Regional  Director, 
Ecological  Services,  Region  3.  Fort  Snelling. 
Minnesota. 

[FR  Doc.  98-33872  Filed  12-22-98;  8:45  am] 

BILLING  COOE  4310-66-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  a  Habitat  Conservation 
Plan  and  Receipt  of  an  Application  for 
an  Incidental  Take  Permit  for  Boise 
Cascade  Timtier  Company,  Clatsop 
County,  Oregon 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  receipt  of  application. 

SUMMARY:  This  notice  advises  the  public 
that  the  Boise  Cascade  Corporation 
(applicant)  has  applied  to  the  Fish  and 
Wildlife  Service  (Service)  for  an 
incidental  take  permit  pursuant  to 
section  10(a)(1)(B)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 
The  application  has  been  assigned 
permit  number  TE005227-0.  The 
proposed  permit  would  authorize  the 
incidental  take,  resulting  from  habitat 
modification,  of  the  northern  spotted 
owl  (Strix  occidentalis  caurina], 
federally  listed  as  threatened.  The 
permit  would  be  in  effect  for  one  year 
and  would  cover  65  acres. 

The  Service  annoimces  the  receipt  of 
the  applicant's  incidental  take  permit 
application  and  the  availability  of  the 
proposed  Boise  Cascade  Walker  Creek 
Unit  Habitat  Conservation  Plan  (Plan) 
and  draft  Implementation  Agreement, 
which  accompany  the  incidental  take 
permit  application,  for  public  comment. 
The  Plan  describes  the  proposed  project 
~and  the  measures  the  applicant  is 
willing  to  undertake  to  mitigate  for 
project  impacts  to  the  owl.  These 
meastires  and  associated  impacts  are 
also  described  in  the  background  and 
siunmary  information  that  follow.  An 
environmental  assessment  on  the  permit 
application  will  be  prepared  and  will  be 
made  available  for  public  review. 

DATES:  Written  comments  on  the  permit 
application.  Plan,  and  Implementation 
Agreement  should  be  received  on  or 
before  January  22, 1999. 

ADDRESSES:  Individuals  wishing  copies 
of  the  permit  application  or  copies  of 
the  full  text  of  the  Plan  should 
immediately  contact  the  office  and 
personnel  listed  below.  Docimients  also 
will  be  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  address  below.  Comments 
regarding  the  permit  application,  Draft 
Implementation  Agreement  or  the  Plan 
should  be  addressed  to  State  Supervisor, 
Fish  and  Wildlife  Service,  Oregon  State 
Office,  2600  S.E.  98th  Avenue,  Suite 
100,  Portland,  Oregon  97266.  Please 
refer  to  permit  number  TE005227-O 
when  submitting  comments. 
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<tM  FURTHER  INFORMATION  CONTACT:  Mr. 
Rich  Szlemp,  Fish  and  Wildlife  Service, 
pregon  State  Office,  telephone  (503) 
2131-6179. 

SUPPLEMENTARY  INFORMATION:  Under 
Section  9  of  the  Act  and  applicable 
federal  regulations,  the  "taking"  of  a 
is|)ecies  listed  as  endangered  or 
{threatened  is  generally  prohibited, 
r  lowever,  the  Service,  under  limited 
:  ircumstances,  may  issue  permits  to 

incidentally  take"  listed  species, 
V  rhich  is  take  that  is  incidental  to,  and 
[  ot  the  purpose  of,  otherwise  lawful 
!  ctivities.  Regulations  governing 
:  mnits  for  th^atened  species  are 
Promulgated  in  50  CFR  17.32. 
Regulations  governing  permits  for 
dangered  species  are  promulgated  in 

10  CFR  17.22. 

luinmary  of  the  Plan 

Boise  Cascade  is  proposing  to  harvest 
proximately  50  acres  of  mature  and 
[fld  growth  forest  from  a  65-acre  parcel 
c  f  land.  The  surrounding  ownership 
:  onsists  of  Oregon  Department  of 
6re8try  land  and  lands  owned  by  the 
1/  kgency  Creek  Management  Company. 
The  Boise  Cascade  property  contains 
two  nest  trees  that  were  occupied  by  a 
[  lair  of  northern  spotted  owls  between 
]  990  and  1996.  Other  listed  species  may 
E  Uo  be  a^ected  by  the  proposed  Plan. 
C  !oho  salmon  (Oncorhynchus  kisutcb) 
I  re  found  in  Walker  Creek  in  the  Plan 
E  rea.  No  surveys  have  been  conducted 
for  maibled  murrelets  [Brachyrampbus 
itiarmomtus)  or  bald  eagles  (Haliaeeus 
I  iucocephalus),  but  the  Plan  area  does 
c  ontain  potential  suitable  nesting 
[  latforms  for  marbled  murrelets  and 
c  ontains  suitable  bald  eagle  habitat. 

The  Boise  Cascade  Plan  area  contains 
I  le  best  northern  spotted  owl  nesting 
t  abitat  in  the  northern  portion  of  the 
C  taregon  Coast  Range.  Most  of  the 
9  urrounding  land  has  been  logged  or 
c  ontains  younger  stands  of  timber  that 
c  o  not  provide  as  high  quality  of  nesting 
1  abitat  as  the  Boise  Cascade  Plan  area. 
IBoise  Cascade  is  proposing  to  have  all 
harvest  completed  by  March  1, 1999. 
The  Boise  Cascade  Plan  contains  two 
itematives:  a  preferred  alternative  and 
,o  action.  Under  their  preferred 
temative,  Boise  Cascade  would 
harvest  50  acres  of  mature  and  old 
growth  timber  in  the  Plan  area  to  the 
extent  allowed  by  the  Oregon  Forest 
Practices  Act  Rules.  Under  the  no  action 
alternative,  the  subject  timber  would  be 
il  }ft  standing  to  provide  northern  spotted 
c  wl  habitat.  Boise  Cascade  rejected  the 
r  o  action  alternative  because  it  believes 
jit  would  deny  the  company  all 
ieconomically  productive  use  of  the 
stibject  timber. 


The  Boise  Cascade  Plan  proposes  the 
following  minimization  and  mitigation 
measures:  ^ 

a.  Conduct  harvest  activities  outside 
of  the  nesting  season  for  the  spotted  owl 
and  the  marbled  murrelet  (March  1 — 
September  15),  except  for  road  building. 

b.  Douglas-fir,  Sitka  spruce,  western 
red  cedar,  and/or  western  hemlock 
would  be  replanted  over  the  harvest 
imits.  In  accordance  with  Oregon  Forest 
Practices  Act  Rules,  this  planting  would 
take  place  within  12  months  after 
completion  of  harvest. 

c.  Meet  current  Oregon  Forest 
Practices  Act  Rules  with  regard  to 
management  of  riparian  areas. 

d.  Meet  the  current  Oregon  Forest 
Practices  Act  Rules  to  leave  trees 
standing  and  unharvested  until  they 
have  fallen  to  the  groimd  and  rotted 
away,  all  snags  and  standing  dead  trees 
except  when  they  pose  a  safety  hazard 
for  the  logging  operation. 

Summary  of  Service's  Concems  and 
Recommendations 

The  Service  received  the  Plan  and 
application  on  November  12, 1998.  On 
November  20, 1998,  the  Service  advised 
Boise  Cascade  of  procedural 
requirements  for  processing  an 
incidental  take  permit  application  and 
informed  the  company  that  the  Plan 
raised  issues  regarding  whether  the 
proposed  minimization  and  mitigation 
measiues  were  adequate  to  meet  the 
statutory  issuance  criteria.  Service 
employees  visited  the  Plan  area  on 
December  2, 1998,  to  assess  existing 
habitat  conditions  and  to  evaluate 
additional  options  to  minimize  and 
mitigate  impacts  to  spotted  owls.  On 
December  9,  the  Service  suggested  other 
options  that  may  be  practicable  for 
Boise  Cascade  to  implement.  On 
December  10,  Boise  Cascade  informed 
the  Service  that  it  is  not  interested  in 
any  alternative  minimization  or 
mitigation  measures. 

The  Service  continues  to  have 
concems  whether  the  proposed 
minimization  and  mitigation  measures 
would  meet  the  statutory  requirement 
that  a  permittee  minimize  and  mitigate 
the  impacts  of  the  taking  to  the 
maximum  extent  practicable.  The  public 
may  wish  to  provide  comments  on  the 
mitigation  measures  proposed  by  Boise 
Cascade  as  well  as  other  alternative 
mitigation  options  which  may  be 
practicable. 

As  stated  in  the  Plan,  impacts  fit)m 
the  proposed  logging  would  likely  make 
it  impossible  for  a  pair  of  northern 
spotted  owls  to  nest  on  the  subject 
property.  The  Boise  Cascade  Plan  would 
leave  a  100-foot  riparian  buffer  along 
Walker  Creek  and  an  unknown 


distribution  of  approximately  100  trees 
at  least  11-inches  in  diameter  within  the 
unit.  The  Service  does  not  know 
whether  any  potentially  suitable  spotted 
owl  nest  trees  would  remain,  including 
the  two  known  nest  trees.  Based  upon 
this  information,  the  value  of  the  site  to 
provide  habitat  for  owls  post-harvest  is 
difficult  to  accurately  assess  since  the 
distribution  and  size  classes  of  live  and 
dead  trees  that  will  remain  standing  is 
not  clear.  However,  the  Service  beUeves 
that  the  proposed  harvest  would 
diminish  or  eliminate  the  value  of  the 
site  to  spotted  owls  for  foraging  and 
roosting,  especially  in  the  short  term. 
Except  for  some  potential  clumping  of 
trees,  and  the  riparian  bufi'er  areas,  the 
remaining  landscape  would  consist  of  a 
very  open  canopy  that  would  not  be 
conducive  to  owl  nesting,  roosting,  or 
foraging.  The  proposed  leave  trees, 
especitdly  if  they  are  widely  scattered, 
would  provide  limited  habitat  value  to 
red-badced  voles,  red  tree  voles,  and 
flying  squirrels,  which  are  important 
spotted  owl  prey  items.  Any  use  of  the 
Walker  Creek  unit  post-harvest  by 
spotted  owls  would  potentially  make 
them  more  vulnerable  to  predation  by 
barred  owls  and  great-homed  owls, 
which  are  more  aggressive  and  generally 
more  adaptable  to  a  variety  of  habitat 
conditions  and  prey  items. 

The  Service's  site  visit  and  review  of 
available  data  indicate  that  other 
practicable  minimization  and  mitigation 
measures  may  exist.  While  alternative 
plans  based  on  these  measures  would 
not  maintain  current  suitable  spotted 
owl  nesting  habitat,  they  would  provide 
the  basis  for  reducing  the  net  long-term 
adverse  effects  to  owls  by  allowing  for 
the  regeneration  of  suitable  nesting 
habitat  conditions  within  a  shorter  time 
period  than  would  result  from  the 
proposed  harvest.  These  alternatives 
would  also  provide  increased 
opportunities  for  owl  foraging  and 
roosting  immediately  after  the  timber 
harvest,  which  would  minimize  and 
mitigate  the  incidental  take  of  owls.  For 
example,  retaining  clumps  of  larger 
trees  is  more  likely  to  provide  potential 
roost  sites,  habitat  for  spotted  owl  prey 
items,  and  protective  cover  from  spotted 
owlpredators. 

While  the  proposed  harvest  unit  is 
relatively  small,  it  does  contain  many 
old  growth  trees  and  large  snags  that 
generally  serve  as  part  of  the  foundation 
for  suitable,  productive  spotted  owl 
habitat.  The  65-acre  Boise  Cascade 
ownership  borders  the  Clatsop  State 
Forest.  The  Tillamook  State  Forest  is 
also  nearby.  The  relatively  few  spotted 
owl  nest  sites  or  activity  centers  within 
the  North  Coast  region  of  Oregon  are 
concentrated  on  State  Forest  lands 
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within  a  10-15  mile  radius  of  the 
Walker  Creek  unit.  This  somewhat 
isolated  cluster  of  spotted  owl  sites  is 
reflective  of  the  lack  of  suitable  nesting 
habitat  available  in  the  region.  The 
suitable  spotted  owl  nesting  habitat  in 
the  Walker  Creek  unit  serves  to  support 
this  cluster  of  owl  sites.  Additional 
erosion  of  suitable  habitat,  especially 
nesting  quality  habitat,  would  weaken 
the  ability  of  this  area  to  retain  a 
population  of  reproducing  spotted  owls, 
and  weaken  the  ability  of  spotted  owls 
in  this  cluster  to  produce  offspring  that 
may  be  able  to  disperse  to  any  available 
habitat  in  or  outside  the  area. 
Alternative  plans  the  Service  suggested, 
would  minimize  and  mitigate  owl  take 
at  the  Walker  Creek  site  by  maintaining 
older  forest  structural  features  that 
could  contribute  to  maintenance  of 
spotted  owls  in  the  area,  particularly  in 
the  long  term.  Alternative  mitigation 
options  suggested  by  the  Service,  which 
Boise  Cascade  has  stated  that  it  is  not 
interested  in  pursuing  at  this  time, 
include: 

1.  Restricting  harvest-related 
activities,  including  road  building,  to 
times  outside  of  the  spotted  owl's 
breeding  season  (March  1-September 
15). 

2.  Retaining  old  growth  and  mature 
trees  to  meet  the  Oregon  Forest  Practices 
Act  requirements  in  a  scattered 
distribution  with  allowances  for  blow- 
down  and,  retaining  the  standing  dead 
and  down  timber  that  could  be  safely 
retained. 

3.  Retaining  a  mixture  of  only  old 
growth  and  mature  trees  to  meet  the 
Oregon  Forest  Practices  Act  Rules  leave 
tree  requirement  in  clumped 
distributions. 

4.  Retaining  eight  green  trees  per  acre 
greater  than  20  inches  dbh,  including 
three  trees  greater  than  32  inches  dbh 
per  acre.  Additionally,  retaining  three 
snags  per  acre  of  the  largest  size  class 
available.  Where  snags  are  not  available, 
green  trees  of  the  largest  size  class 
available  would  be  substituted  on  a  2:1 
basis.  Seventy  percent  of  the  retained 
trees  should  be  in  clumps  of  at  least  0.5 
acres  in  size.  The  remainder  would  be 
dispersed  or  in  clumps  smaller  than  0.5 
acres.  A  minimum  of  15  percent  of  the 
harvest  unit  area  (7.5  acres)  would  be 
retained.  Trees  in  riparian  management 
areas  would  not  be  counted  towards 
meeting  the  above  retention  objectives. 

5.  Retaining  clumps  of  trees  of  a  few 
acres  in  Which  no  harvest  would  occur 
that  include  multiple  old-growth  trees 
that  would  serve  as  the  foundation  for 
future  suitable  spotted  owl  nesting 
habitat.  This  would  include  retaining 
the  two  old  growth  trees  that  contained 
previous  spotted  owl  nests. 


6.  Retaining  old  growth  and  mature 
trees  in  a  cliunp  around  the  known 
spotted  owl  nest  trees,  and  scattering 
the  remaining  old  growth  and  mature 
leave  trees  to  meet  Oregon  Forest 
Practices  Act  Rules  with  allowances  for 
blow-down. 

The  Service  also  has  identified  issues 
regarding  some  of  the  language  in  the 
proposed  Implementation  Agreement. 
These  issues  include,  but  are  not  limited 
to,  the  following.  First,  it  is  unclear  why 
the  company  proposes  to  have  the 
National  Marine  Fisheries  Service  as  a 
signatory  when  it  has  not  applied  for  a 
permit  for  coho.  Second,  paragraph  1.1 
does  not  fully  represent  the  court's 
reasoning  in  issuing  the  injunction 
enjoining  the  company  from  logging  this 
unit.  Third,  paragraph  1.7  characterizes 
the  requested  permit  as  covering  owls 
that  "formerly  nested  on  the  Walker 
Creek  Unit  and  those  that  might  reside 
there  in  the  future"  although  the 
requested  duration  of  the  permit  is  for 
only  one  year.  Fourth,  paragraph  1.9 
states  that  the  purpose  of  the 
Implementation  Agreement  is  to  "obtain 
approval"  of  the  Plan  and  permit; 
however,  the  principal  purpose  of  an 
Implementation  Agreement  is  to  provide 
adequate  assurances  that  a  Plan  and 
permit  would  be  implemented.  Fifth, 
neither  the  Plan  nor  the  Implementation 
Agreement  address  whether  the 
mitigation  would  be  completed  within 
the  one-year  requested  permit  length,  or 
discuss  changed  circumstances  that  may 
affect  the  mitigation  and  that  can 
reasonably  be  anticipated  by  plan 
developers.  See  50  CFR  §§  17.3  and 
17.22.  The  public  may  wish  to  comment 
on  these  or  other  issues  related  to  the 
Implementation  Agreement. 

This  notice  is  provided  pursuant  to 
section  10(c)  of  the  Act.  The  Service 
will  evaluate  the  permit  appUcation, 
Plan,  Implementation  Agreement,  and 
comments  submitted  thereon  to 
determine  whether  the  application 
meets  the  requirements  of  section  10(a) 
of  the  Act.  If  it  is  determined  that  the 
requirements  are  met,  a  permit  will  be 
issued  for  the  incidental  take  of  the 
northern  spotted  owl.  The  final  permit 
decision  will  be  made  no  sooner  than  30 
days  from  the  date  of  this  notice. 

Dated:  December  17, 1998. 
Anne  Badgley, 

Regional  Director,  Region  J,  Portland,  Oregon. 
[PR  Doc.  98-34093  Filed  12-22-98;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WO-220-1020-01-24  1A;  0MB  Approval 
Number  1004-00411 

Infonnation  Collection  Submitted  to 
ttie  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 
On  July  28, 1998,  BLM  published  a 
notice  in  the  Federal  Register  (63  FR 
40305)  requesting  comments  on  this 
proposed  collection.  The  comment 
period  ended  on  September  28. 1998. 
BLM  received  no  comments  from  the 
public  in  response  to  that  notice.  Copies 
of  the  proposed  collection  of 
information  and  related  forms  and 
explanatory  material  may  be  obtained 
by  contacting  the  BLM  clearance  officer 
at  the  telephone  number  listed  below. 

The  Office  of  Management  and  Budget 
is  required  to  respond  to  this  request 
vathin  60  days  but  may  respond  alter  30 
days.  For  maximum  consideration,  your 
comments  and  suggestions  on  the 
requirement  should  be  made  directly  to 
the  Office  of  Management  and  Budget. 
Interior  Department  Desk  Officer  (1004- 
0041).  Office  of  Infonnation  and 
Regulatory  Affairs.  Washington,  D.C. 
20503.  telephone  number  (202)  395- 
7340.  Please  provide  a  copy  of  your 
comments  to  the  Bureau  Clearance 
Officer  (WO-630).  1849  C  St..  N.W.. 
Mail  Stop  401LS.  Washington.  D.C. 
20240. 

Nature  of  Comments:  We  specifically 
request  your  comments  on  the 
following: 

1.  Whether  the  collection  of 
information  is  necessary  for  BLM's 
proper  functioning,  including  whether 
the  information  will  have  practical 
utility; 

2.  The  accuracy  of  BLM's  estimate  of 
the  burden  of  collecting  the  information, 
including  the  vahdity  of  the 
methodology  and  assimiptions  used; 

3.  The  quality,  utility,  and  clarity  of 
the  infonnation  to  be  collected; 

4.  How  to  minimize  the  burden  of 
collecting  the  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical,  and  other  forms  of 
information  technology. 

Title:  43  CFR  4130.1.  Grazing 
Preference  Statement. 
OMB  Approval  Number:  1004-0041. 
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Abstract:  BLM  proposes  to  renew  the 
^proval  of  an  information  collection 
for  an  existing  rule  at  43  CFR  4130.1. 
The  form  associated  with  this  rule  is 
called  the  "Grazing  Preference 
Statement."  The  form  is  computer- 
genierated  and  sent  annually  to  grazing 
l^sees  and  permittees.  These 
iliidividuals  need  only  provide 
information  to  BLM  when  they  want  to 
change  their  authorized  grazing  level  for 
the  coming  season.  Otherwise,  they  sign 
and  date  the  form.  Their  signature  and 
date  act  as  confirmation  that  BLM's 
r^fcord  of  the  grazing  use  under  the 
t^^s  of  their  permit  or  lease  is  correct. 
^tM  uses  the  information  to  compute 
giiazing  fee  bills  and  to  determine 
vtrhether  the  lessees  and  permittees  are 
complying  with  the  terms  of  their 
permit  or  lease. 

Bureau  Form  Number:  4130-3a. 

Frequency:  Annually. 

Description  of  Respondents:  Holders 
of  BLM-issued  grazing  leases  and 
[permits. 

Estimated  Completion  Time:  Range  of 
S  ko  30  minutes,  with  an  average  of  14 
iQinutes. 

Annual  Responses:  23,000. 

Annual  Burden  Hours:  1,794. 

Collection  Clearance  Officer:  Carole 
$^th,  (202)  452-0367. 

Dated:  December  1, 1998. 
ij.teiitli. 
^(ireou  of  Lind  Management,  Information 
ance  Officer. 
:  Doc.  98-33902  Filed  12-22-48;  8:45  am] 


PARTMENT  OF  THE  IHTERIOR 

jraau  of  Land  Managamant 
-106<M»-24 1A] 


ltd  Horaa  and  Bunno  Adviaory  Board; 
Ing 

tftENCY:  Bureau  of  Land  Management, 
Iterior. 
kpnON:  Announcement  of  meeting. 


ilMMARY:  The  Bureau  of  Land 

agement  (BLM)  announces  that  the 
Wild  Horse  and  Burro  Advisory  Board 
Will  conduct  a  meeting  on  matters 
pertaining  to  management  and 
protection  of  wild,  firee-roaming  horses 
and  burros  on  the  Nation's  public  lands. 
DATES:  The  advisory  board  will  meet 
Wednesday,  January  13. 1999,  and 
'hiursday.  January  14, 1999,  from  8:00 
a^m.  to  6:00  p.m.  local  time,  and  on 
ririday,  January  15, 1999.  from  8:00  a.m. 
to  2:30  p.m.  local  time. 

Submit  written  comments  no  later 
than  close  of  business  January  22. 1999. 


ADDRESSES:  The  advisory  board  will 
meet  at  the  Heritage  Hotel  and 
Convention  Center,  1780  Tribute  Road, 
Sacramento,  California  95815. 

Send  written  comments  to  Bureau  of 
Land  Management.  WO-610,  Mail  Stop 
406  LS,  1849  C  Street,  NW,  Washington, 
DC  20240.  See  SUPPLEMENTARY 
INFORMATION  section  for  electronic 
access  and  filing  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Knapp,  Wild  Horse  and  Burro 
PubUc  Affairs  SpeciaUst,  (202)  452- 
5176.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Rely  Service  at  1-800-677-8339 
between  8:00  a.m.  and  4:00  p.m.  Eastern 
Daylight  Time,  Monday  through  Friday, 
excluding  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

I.  Public  Meeting 

Under  the  authority  of  43  CFR  pari 
1784,  the  Wild  Horse  and  Burro 
Advisory  Board  advises  the  Secretary  of 
the  Interior,  the  Director  of  the  BLM.  the 
Secretary  of  Agriculture,  and  the  Chief, 
Forest  Service,  on  matters  pertaining  to 
management  and  protection  of  wild, 
free-roaming  horses  and  burros  on  the 
Nation's  public  lands.  The  tentative 
agenda  for  the  meeting  is: 

Wednesday.  January  13. 1999 

— ^Breakout  into  the  four  subcommittees 
(horses  on  the  range,  horses  off  the 
range,  science  and  burros)  to  address 
the  following  topics:  fee  reduction 
clarification:  sanctuary  issues:  interim 
selective  removal  policy:  holding  and 
training  facilities:  training  of  wild 
horses:  fertility  control  guidelines: 
remote  sensing;  buiro  captuire 
methods;  1992  Strategic  Plan;  range 
monitoring:  setting  appropriate 
management  levels;  and  zeroing  out 
herd  management  areas. 

Thursday.  January  14. 1999 

— Review  of  the  proposed  plan  for  the 
adopdon  of  the  Oklahoma  foals; 

— Review  of  requirements  for  report  to 
Congress: 

— ^PubUc  Comment  and  an  opportunity 
for  members  of  the  public  to  address 
questions  to  the  advisory  board  and  to 
the  BLM; 

— Subcommittee  follow-up; 

— ^Review  of  BLM  handbooks  (Adoption: 
Management  Considerations;  Captiure 
and  Removal  of  Wild  Horses  and 
Burros:  and  Compliance). 

Friday,  January  15. 1999 

— ^The  advisory  board  will  make  formal 
recommendations  to  the  BLM,  discuss 
and  agree  on  subcommittee 


assignments,  and  plan  a  preliminary 

agenda  for  their  next  meeting. 

Ilie  meeting  is  open  to  the  public. 
The  advisory  board  will  make  detailed 
minutes  of  the  meeting.  BLM  will  make 
the  minutes  available  to  interested 
parties  who  contact  the  individual  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

The  meeting  sites  are  accessible  to 
individuals  with  disabilities.  An 
individual  with  a  disability  who  will 
need  an  auxiliary  aid  or  service  to 
participate  in  the  hearing,  such  as 
interpreting  service,  assistive  listening 
device,  or  materials  in  an  ahemate 
format,  must  notify  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  two  weeks  before  the 
scheduled  hearing  date.  Although  BLM 
will  attempt  to  meet  a  request  received 
after  that  date,  the  requested  auxiliary 
aid  or  service  may  not  be  available 
because  of  insufficient  time  to  arrange 
it. 

Under  the  Federal  advisory  committee 
management  regulations  (41  CFR  101- 
6.1015(b)),  BLM  is  required  to  publish 
in  the  Federal  Register  notice  of  a 
meeting  15  days  prior  to  the  meeting 
date. 

n.  Public  Comment  Procedure* 

Members  of  the  public  may  make  oral 
statements  to  the  advisory  board  on 
January  14, 1999,  at  the  appropriate 
point  in  the  agenda,  which  is 
anticipated  to  occur  at  1:00  p.m.  local 
time.  Persons  wishing  to  mijie 
statements  should  register  with  BLM  by 
noon  on  January  14, 1999.  at  the 
meeting  location.  Depending  on  the 
nimiber  of  speakers,  the  ad^dsory  board 
may  limit  the  length  of  presentations. 
Speakers  should  address  specific  wild 
horse  and  burro-related  topics  listed  on 
the  agenda.  Speakers  must  submit  a 
written  copy  of  their  statement  to  the 
address  li^ed  in  the  ADDRESSES  section 
or  bring  a  written  copy  to  the  meeting. 

Participation  in  the  advisory  board 
meeting  is  not  a  prerequisite  for 
submittal  of  written  comments.  BLM 
invites  written  comments  from  all 
interested  parties.  Your  written 
comments  should  be  specific  and 
explain  the  reason  for  any 
recommendation.  BLM  appreciates  any 
and  all  comments,  but  those  most  useful 
and  likely  to  influence  decisions  on 
management  and  protection  of  wild 
horses  and  burros  are  those  that  are 
either  supported  by  quantitative 
information  or  studies  or  those  that 
include  citations  to  and  analysis  of 
applicable  laws  and  regulations.  Except 
for  comments  provided  in  electronic 
format,  commenters  should  submit  two 
copies  of  their  written  comments  where 
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feasible.  BLM  will  not  necessarily 
consider  comments  received  after  the 
time  indicated  imder  the  DATES  section 
or  at  locations  other  than  that  listed  in 
the  ADDRESSES  section. 

In  the  event  there  is  a  request  under 
the  Freedom  of  hiformation  Act  (FOIA) 
for  a  copy  of  your  comments,  we  intend 
to  make  diem  available  in  their  entirety, 
including  your  name  and  address  (or 
your  e-mail  address  if  you  file 
electronically).  However,  if  you  do  not 
want  us  to  release  your  name  and 
address  (or  e-mail  address)  in  response 
to  a  FOIA  request,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  honor  your  wish  to 
the  extent  allowed  by  law.  All 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
released  in  their  entirety,  including 
names  and  addresses  (or  e-mail 
addresses). 

Electronic  Access  and  Filing  Address 

Commenters  may  transmit  comments 
electronically  via  the  Internet  to: 
mknapp@wo.blm.gov.  Please  include 
the  identifier  "WH&B"  in  the  subject  of 
yoitf  message  and  your  name  and 
address  in  the  body  of  your  message. 

Dated:  December  17, 1998. 
Hanri  R.  BiaMm, 

Assistant  Director.  Renewable  Resources  and 
Planning. 

|FR  Doc.  98-34023  Filed  12-22-98;  8:45  am] 

BIUJNQ  CODE  43ie-M-M. 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
pi>-024-1430-01— IIH-32122] 

Amandmant  of  the  Monument 
Raaourca  Management  Plan  and 
Notica  of  Realty  Action:  Sale  of  Public 
Land  In  Minidoka  County,  ID 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Amendment  of  the  Monument 

Resource  Management  Plan  and  Sale  of 

Public  Land  in  Minidoka  County,  Idaho. 

NOTICE:  Notice  is  hereby  given  that  the 
Bureau  of  Land  Management  has 
amended  the  Monument  Resource 
Management  Plan  to  change  the  land 
use  plan  designation  of  Lots  1  and  2 
(34.89  acres).  Township  8  South,  Range 
24  East  frt>m  the  current  Management 
Area  (retention)  designation  to  an 
Adjustment  Area  (disposal)  designation. 
Notice  is  also  hereby  given  that  the 
amendment  allows  only  for  the  sale  of 


lot  2  (2.87  acres).  Township  8  South, 
Range  24  East,  at  this  time. 
SUMMARY:  The  following-described 
public  land  has  been  examined  and 
through  the  public-supported  land  use 
planning  process  has  been  determined 
to  be  suitable  for  disposal  by  direct  sale 
pursuant  to  Section  203  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  as  amended.  The  land  will  not  be 
offered  for  sale  until  at  least  60  days 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

Boise  Meridian,  Idaho 

T.  8  S.,  R.  24  E. 
Sec.  25:  Lot  2. 

Comprising  2.87  acres  of  public  land,  more 
or  less. 

The  patent,  when  issued,  will  contain 
a  reservation  to  the  United  States  for 
ditches  and  canals  and  will  be  subject 
to  existing  rights-of-way  for  a  buried 
telephone  cable,  a  power  line,  and  a 
coimty  road.  Lot  1,  Township  8  South, 
Range  24  East  (32.02  acres)  will  remain 
in  public  ownership  until  such  time  as 
it  is  no  longer  needed  as  a  sheep  trail 
rest  area. 

SUPPLEMENTARY  INFORMATION:  Detailed 
information  concerning  the  conditions 
of  the  direct  sale  can  be  obtained  by 
contacting  Karl  A.  Simonson,  Realty 
Specialist,  at  (208)  677-6640. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  land  described 
above  will  be  segregated  frt>m 
appropriation  under  the  public  land 
laws,  including  the  mining  laws,  except 
the  sale  provisions  of  the  Federal  Land 
Policy  and  Management  Act.  The 
segregative  effect  will  end  upon 
issuance  of  patent  or  270  days  from  the 
date  of  publication,  whichever  occurs 
first. 

DIRECT  SALE  COMMENTS:  For  a  period  of 
45  days  bom  the  date  of  publication  of 
this  notice  in  the  Federal  Register, 
interested  parties  may  submit  comments 
on  this  notice  to  the  District  Manager, 
Bureau  of  Land  Management,  1405 
Holhpark  Drive,  Idaho  Falls.  ID,  83401- 
2100.  Objections  will  be  reviewed  by 
the  State  Director  who  may  sustain, 
vacate,  or  modify  this  realty  action.  In 
the  absence  of  any  objections  regarding 
the  land  sale,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 
FOR  FURTHER  INFORMATION  CONTACT:  Karl 
A.  Simonson,  Realty  Specialist, 
(208)677-6640. 

Dated:  December  14, 1998. 
Tom  Dyer, 

Snake  River  Area  Manager. 
IFR  Doc.  98-34028  Filed  12-22-98;  8:45  am] 
BIUING  CODE  4310-GO-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Realty  Action:  Recreation  and  Pul>lic 
Purpoaea  (R&PP)  Act  Ciaaaification  In 
Grand  County,  Colorado 

AQENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 
ACTION:  Notice  of  Realty  Action. 

SUMMARY:  In  response  to  an  application 
&t)m  Colorado  Division  of  Wildlife,  (C- 
62525)  the  following  public  lands  have 
been  examined  and  found  suitable  for 
classification  for  lease  and/or 
conveyance  to  Colorado  Division  of 
Wildlife,  under  the  provisions  of  the 
Recreation  and  PubUc  Purposes  Act,  as 
amended  (43  U.S.C.  869  et  seq.). 

Affected  Public  Lands 

Sixth  Principal  Meridian,  Colorado 

T.  IN.  R.  76W.. 
Sec.  4,  Lots  5-9 

The  lands  described  above  contain 
161.16  acres.  The  affected  public  lands 
would  be  conveyed  to  the  Colorado 
Division  of  Wildlife  for  management  as 
the  Red  Mountain  Wildlife  Area. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
environmental  assessment  and  other 
information  concerning  this  proposed 
conveyance  is  available  for  review  by 
contacting  Madeline  Dzielak  at  the 
Kremmling  Resource  Area  Office  at 
1116  Park  Avenue,  P.O.  Box  68, 
Kremmling,  Colorado  80459,  (970)  724- 
3437. 

SUPPLEMENTARY  INFORMATION: 
Publication  of  this  notice  in  the  Federal 
Register  segregates  that  public  land 
&t>m  the  operation  of  the  public  land 
laws,  including  the  mining  laws,  except 
for  conveyance  under  the  Recreation 
and  Public  Purposes  Act  and 
conveyance  of  the  mineral  estate  under 
Section  209  of  the  Federal  Land  Policy 
and  Management  Act,  for  a  period  of 
two  years  from  the  date  of  publication 
of  this  notice.  The  segregative  effect 
shall  terminate  upon  issuance  of  a 
patent,  upon  rejection  of  the 
application,  or  two  years  bom  the  date 
of  publication  of  this  notice. 

The  following  reservations,  terms  and 
conditions  will  be  made  in  a  patent 
issued  for  the  public  lands: 

1.  Those  rights  for  commimication 
site  purposes  as  have  been  granted  to 
US  WEST  Communications,  its 
successors  and  assigns,  by  right-of-way 
Colorado  10692  under  the  Act  of  March 
4, 1911  36  STAT  1253. 

2.  Those  rights  for  FAA  beacon  light 
as  have  been  granted  to  Grand  County, 
its  successors  and  assigns,  by  right-of- 
way  Colorado  40572  imder  Title  V  of 
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18  Federal  Land  Policy  and 
anagement  Act  of  October  21, 1976 
)0  Stat.  2776;  43  U.S.C.  1761). 

3.  The  provisions  of  the  Recreation 
d  Public  Purposes  Act  amended  and 

:<>  all  applicable  regulations  of  the 
retary  of  the  Interior. 

4.  No  portion  of  the  land  covered  by 
such  patent  shall  under  any 
irciunstances  revert  to  the  United 
States. 

I  For  a  period  of  45  days  from  the  date 
X  publication  of  this  notice,  interested 
:  arties  may  submit  comments  to  the 
:  istrict  Manager,  Grand  Jimction 
strict  Office,  Bureau  of  Land 
anagement,  2815  H  Road,  Grand 
imction,  Colorado  81506.  Any  adverse 
imments  will  be  evaluated  by  the  State 

or,  who  may  sustain,  vacate,  or 
odify  this  reality  action.  In  the 
absence  of  any  adverse  comments,  this 
realty  action  will  become  the  final 
etermination  of  the  Department  of  the 
terior. 
'  Dated:  December  7, 1998. 
Mark  Mone, 
district  Manager. 

|[PR  Doc.  9»-33903  Filed  12-22-98;  8:45  am] 
I00M431»>»-M 


EPARTMENT  OF  THE  INTERIOR 


IBureau  of  Reclamation 

Central  Valley  Project  Improvement 
Act.  Criteria  for  Evaluating  Water 
Management  Plana 

AGENCY:  Bureau  of  Reclamation, 

llntefior. 

action:  Notice. 


summary:  To  meet  the  requirements  of 
the  Central  Valley  Project  Improvement 
Act  (CVPIA)  and  the  Reclamation 
Reform  Act  of  1982,  the  Bureau  of 
Iteclamation  (Reclamation)  developed 
^d  published  the  Criteria  for 
Evaluating  Water  Conservation  Plans, 
dated  April  30, 1993.  In  September 
1996,  Reclamation  revised  and  renamed 
die  Criteria  for  Evaluating  Water 
Conservation  Plans  to  Criteria  for 
Evaluating  Water  Management  Plans 
liCriteria).  These  Criteria  were  developed 
based  on  information  provided  during 
i>ublic  scoping  and  public  review 
tessions  held  throughout  Reclamation's 
Mid-Pacific  (MP)  Region.  Reclamation 
vses  these  Criteria  to  evaluate  the 
adequacy  of  all  water  management  plans 
developed  by  Central  Valley  Project 

ELtractors.  The  Criteria  were 
reloped  and  the  plans  evaluated  for 
purpose  of  promoting  the  most 
( ifficient  water  use  reasonably 
I  idiievable  by  all  MP  Region  contractors. 


Reclamation  made  a  commitment 
(stated  within  the  Criteria)  to  publish  a 
notice  of  its  draft  determination  of  the 
adequacy  of  each  contractor's  water 
management  plan  in  the  Federal 
Register  to  allow  the  public  a  minimum 
of  30  days  to  comment  on  its 
preliminary  determinations. 
DATES:  All  public  comments  must  be 
received  by  January  22, 1999. 
ADDRESSES:  Please  mail  comments  to 
Lucille  Billingsley,  Bureau  of 
Reclamation,  2800  Cottage  Way,  MP- 
410,  Sacramento  CA  95825. 
FOR  FURTHER  INFORMATION  CONTACT: 
To  be  placed  on  a  mailing  list  for  any 
subsequent  information,  please  contact 
Lucille  Billingsley  at  the  address  above, 
or  by  telephone  at  (916)  978-5215  (TDD 
978-5608). 

SUPPLEMENTARY  INFORMATION:  Under 
provision  of  Section  3405(e)  of  the 
CVPL\  (TiUe  34  PubUc  Uw  102-575). 
"The  Secretary  (of  the  Interior]  shall 
establish  and  administer  an  ofBce  on 
Central  VaUey  Project  water 
conservation  best  management  practices 
that  shall .  .  .  develop  criteria  for 
evaluating  the  adequacy  of  all  water 
conservation  plans  developed  by  project 
contractors,  including  those  plans 
required  by  section  210  of  of  the 
Reclamation  Reform  act  or  1982."  Also, 
according  to  Section  3405(e)  (1),  these 
criteria  will  be  developed  "*  *  •  with 
the  purpose  of  promoting  the  highest 
level  of  water  use  efficiency  reasonably 
achievable  by  project  contractors  using 
best  available  cost-effective  technology 
and  best  management  practices." 

The  Criteria  states  that  all  parties 
(districts)  that  contract  with 
Reclamation  for  water  supplies 
(mimicipal  and  industrial  contracts  over 
2,000  irrigable  acre-feet  and  agricultural 
contract  over  2,000  irrigable  acres)  will 
prepare  water  management  plans  which 
will  be  evaluated  by  Reclamation  based 
on  the  following  required  information 
detailed  in  the  steps  listed  below  to 
develop,  implement,  monitor,  and 
update  their  water  management  plans. 
The  steps  are: 

1.  Describe  the  district. 

2.  Inventory  water  resources  available 
to  the  District. 

3.  Best  Management  Practices  (BMPs) 
for  Agricultural  Contractors. 

4.  BMPs  for  Urban  Contractors. 

5.  Exemption  Process. 
Tulare  Irrigation  EKstrict  has 

developed  a  water  management  plan 
which  Reclamation  has  evaluated  and 
preliminarily  determined  to  meet  the 
requirements  of  the  Criteria. 

Public  comment  on  Reclamation's 
preliminary  (i.e.,  draft)  determinations 
is  invited  at  this  time.  A  copy  of  the 


plan  will  be  available  for  review  at 
Reclamation's  MP  Regional  Office 
located  in  Sacramento,  CaUfomia  and 
MP's  South-Central  CaUfomia  Area 
Office  located  in  Fresno,  California,  If 
you  wish  to  review  a  copy  of  the  plan, 
please  contact  Ms.  Billingsley  to  find 
the  office  nearest  you. 

Dated:  November  9, 1998. 
Robert  F.  StecUiouae, 

Regional  Resources  Manager,  Mid-Pacific 

Region. 

(FR  Doc.  98-33950  Filed  12-22-98: 8:45  am] 

WUMQ  COM  4S1P-M-M 


DEPARTMENT  OF  THE  INTERIOR 
[FESM-41] 

Bureau  of  Reclamation 

Propoaed  Sacramento  County  Water 
Agency  and  San  Juan  Water  DIatrict 
Central  Valley  Project  Water  Service 
Contracta  Under  Put>lic  Law  101-614. 
Sacramento  County,  CalHomla 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  availability  of  final 

environmental  impact  statement/final 

environmental  impact  report  (FEIS/ 

FEIR). 

SUMMARY:  Pursuant  to  the  National 
Environmental  PoUcy  Act  (NEPA)  and 
the  California  Environmental  Policy  Act 
(CEQA),  the  Bureau  of  Reclamation 
(Reclamation)  and  the  Sacramento 
Coimty.  Water  Agency  (Agency)  as  lead    . 
agencies  have  prepared  a  joint  FEIS/ 
FEIR  for  the  proposed  Agency  and  San 
Juan  Water  District  (District)  Central 
Valley  Project  water  service  contracts 
for  use  in  Sacramento  County, 
CaUfomia,  and  construction  and 
operation  of  a  temperature  control 
device  (TCD)  on  the  water  supply  intake 
at  Folsom  Dam.  Reclamation  and  the 
Agency  prepared  a  Draft  Environmental 
Impact  Statement/Draft  Environmental 
Impact  Report  (DEIS/DEIR)  for  the 
proposed  contracts  in  July  1997.  The 
Agency  sent  out  a  recirculated  DEIR  in 
August  1998  for  a  45-day  review. 

The  purpose  of  the  FEIS/FEIR  is  to 
address  the  potential  environmental  and 
socioeconomic  impacts  resulting  from 
the  execution  of  water  service  contracts 
with  the  Agency  and  the  District,  and 
bom  the  TCD.  The  FEIS/FEIR  includes 
all  comments  received  on  the  DEIS/ 
DEIR  (including  the  recirculated  DEIR) 
and  responses  to  those  comments. 
DATES:  No  Federal  decision  will  be 
made  on  the  proposed  action  until 
January  22, 1999.  After  this  30-day 
waiting  period,  Reclamation  will 


71154 


Federal  Register /Vol.  63,  No.  246 /Wednesday,  December  23,  1998 /Notices 


complete  a  Record  of  Decision.  It  is 
expected  that  the  Board  of  Directors  of 
the  Agency  will  adopt  a  Notice  of 
Determination  pursuant  to  CEQA  in 
December  1998. 

ADDRESSES:  Copies  of  the  FEIS/FEIR 
may  be  requested  firom  Mr.  Tad 
Berkebile,  Sacramento  County  Water 
Agency,  827  Seventh  Street,  Room  301, 
Sacramento  CA  95814;  telephone:  (916) 
874-6851.  See  Supplementary 
Information  section  for  locations  where 
the  FEIS/FEIR  is  available  for  public 
inspection  and  review. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Tad  Berkebile  at  (916)  874-6851  or  Mr. 
Cecil  Lesley.  Bureau  of  Reclamation, 
7794  Folsom  Dam  Road,  Folsom  CA 
95630,  telephone:  (916)  989-7221  gr 
TDD  (916)  989-7285. 

SUPPLEMENTARY  INF0RMATK3N:  Public 
Law  101-514.  Section  206,  authorizes 
and  directs  the  Secretary  of  the  Interior 
to  enter  into  long-term  municipal  and 
industrial  water  supply  contracts  to 
meet  the  immediate  water  needs  of 
Sacramento  County.  Contracts  under 
Pubhc  Law  101-514,  Section  206,  are 
not  subject  to  the  pn^bition  on  new 
Reclamation  contracts  of  Public  Law 
102-575,  Tide  XXXIV.  However,  any 
contracts  under  Public  Law  101-514  are 
required  to  have  terms  and  conditions 
that  allow  the  Secretary  to  amend  the 
contracts  as  necessary  to  meet  the 
obligations  of  applicable  State  and 
Federal  laws.  The  law  specifically 
directs  the  Secretary  to  enter  into 
contracts  up  to  22,000  acre-feet  per  year 
with  Sacramento  County  and  up  to 
13,000  acre-feet  per  year  with  the  San 
Juan  Water  District  (serving  a  part  of 
northeastern  Sacramento  Coimty).  Water 
delivered  annually  imder  these 
contracts  is  at  the  discretion  of  the 
Secretary,  who  will  make  a 
determination  of  the  amount  to  be  made 
available  "based  upon  the  quantity  of 
water  actually  needed  after  considering 
reasonable  efforts  to  (i)  promote  full 
utilization  of  existing  water  entitlement 
within  Sacramento  Coimty,  (ii) 
implement  water  conservation  and 
metering  programs  within  areas  served 
by  the  contract,  and  (iii)  implement 
programs  to  maximize  to  the  extent 
feasible  conjunctive  use  of  surface  water 
and  groundwater"  (Public  Law  101-514. 
Section  206  [b][(l)].  Of  its  annual 
allocation  of  22.000  acre-feet  per  year, 
the  Agency  intends  to  provide  up  to 
7,000  acre-feet  per  year  to  the  City  of 
Folsom  through  a  subcontract. 

No  potentially  affected  Indian  Trust 
Assets  (ITA's)  have  been  identified  by 
Reclamation  for  the  proposed  project  or 
alternatives. 


Copies  of  the  FEIS/FEIR  are  available 
for  public  inspection  and  review  at  the 
following  locations: 

•  Bureau  of  Reclamation,  Central 
California  Area  Office  at  7794  Folsom 
Dam  Road  in  Folsom.  CA. 

•  Bureau  of  Reclamation  at  2800 
Cottage  Way,  Room  E-1704  in 
Sacramento,  CA. 

•  Sacramento  County  Water  Agency 
at  827  Seventh  Street,  Room  301  in 
Sacramento.  CA. 

•  Sacramento  County  Clerk- 
Recorder's  Office  at  600  Eighth  Street  in 
Sacramento.  CA. 

•  San  Juan  Water  District  at  9935 
Aubum-Folsom  Road  in  Granite  Bay, 
CA. 

•  Sacramento  Central  Library  at  828 1 
Street  in  Sacramento,  CA. 

•  Folsom  Library  at  300  Purcifer 
Street  in  Folsom,  CA. 

•  City  ofFolsom,  Public  Works 
Department  at  50  Natoma  Street  in 
Folsom.  CA. 

Dated:  December  14, 1998. 
KirkCRodgera. 
Deputy  Regional  Director. 
[PR  Doc  9&-34025  Filed  12-22-98;  8:45  am] 

BH.LJNQ  COOE  4310-M-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcament  Administratiofi 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  Section  1301.33(a)  of  TiUe 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  October  29. 
1998.  B.I.  Chemical.  Inc.  2820  N. 
Normandy  Drive.  Petersburg.  Virginia 
23805.  made  application  by  letter  to  the 
Drug  Enforcement  Administration 
(DEA)  for  registration  as  a  bulk 
manufactiuer  of  amphetamine  (1100).  a 
basic  class  of  controlled  substance  listed 
in  Schedule  n. 

The  firm  plans  to  bulk  manufacture 
amphetamine  for  distribution  to  its 
customers. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substance 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  D.C.  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  February 
22, 1999. 


Dated:  December  14, 1998. 
John  H.  King. 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[PR  Doc.  98-33878  Filed  12-22-98;  8:45  am] 
BtLUNQ  COW  44ie-0*-M 

DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importation  of  Controlled  Sutwtances; 
Notice  of  Registration 

By  Notice  dated  October  1, 1998,  and 
published  in  the  Federal  Register  on 
October  9. 1998,  (63  FR  544512), 
Calbiochem-Novabiochem  Corporation, 
10394  Pacific  Center  Court.  Attn: 
Receiving  Inspector,  San  Diego, 
California  92121-4340,  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
below: 


Drug 

Schedule 

Tetrahydrocannabinols  (7370) 

Mescaline  (7381) 

1 
1 

PhencycMme  (7471) 

II 

Ptienylaceton  (8501)  

II 

Cocaine  (9041) 

II 

The  firm  plans  to  import  small 
quantities  of  the  listed  controlled 
substances  to  make  reagents  for 
distribution  to  the  biomedical  research 
commimity. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factore  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Calbiochem- 
Novabiochem  Corporation  is  consistent 
with  the  public  interest  and  with  United 
States  obligations  under  international 
treaties,  conventions,  or  protocols  in 
effect  on  May  1. 1971,  at  this  time.  DEA 
has  investigated  the  finn  on  a  regular 
basis  to  ensure  that  the  company's 
continued  registration  is  consistent  with 
the  public  interest.  These  investigations 
have  included  inspection  and  testing  of 
the  company's  physical  security 
systems,  audits  of  the  company's 
records,  verification  of  the  company's 
compliance  with  state  and  local  laws, 
and  a  review  of  the  company's 
backgroimd  and  history.  Therefore, 
pursuant  to  Section  1008(a)  of  the 
Controlled  Substances  Import  and 
Export  Act  and  in  accordance  with  Title 
21,  Code  of  Federal  Regulations,  Section 
1301.34,  the  above  firm  is  granted 
registration  as  an  importer  of  the  basic 
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C  asses  of  controlled  substances  listed 
( ibove. 

Dated:  December  14, 1998. 
41m  H.  King. 

Deputy  Assistant  Administrator,  Office  of 
fXversion  Control,  Drug  Enforcement 
Administration. 

(FR  Doc.  98-33885  Filed  12-22-98;  8:45  am] 
MLUNQ  OOOE  441fr-0a-M 

DEPARTMENT  OF  JUSTICE 

Drug  Enforcamant  Adminlatration 

Importation  of  Controllad  Subatancaa; 
NoUca  of  Application 

Ihirsuant  to  Section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)),  the 
Attorney  General  shall,  prior  to  issuing 
B  registration  under  this  Section  to  a 
bulk  manu£actiu«r  of  a  controlled 
substance  in  Schedule  I  or  n  and  prior 
t6  issuing  a  regulation  under  Section 
|l)002(a)  authorizing  the  importation  of 
l^ich  a  substance,  provide 
Hianufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
m  opportunity  for  a  hearing. 
TT^«fore,  in  accordance  with  Section 
1301.34  of  Title  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 

gven  that  on  October  26, 1908,  Chattem 
tiemicals.  Inc.,  3801  St.  Elmo  Avenue, 
Building  18.  Chattanooga,  Tennessee 
37409,  made  application  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  an  importer  of  the  basic 
diMses  of  controlled  substances  listed 
low: 


Drug 


DUethamphetainine  (1105) 
Iftienylacetone  (8501) ...... 


The  firm  plans  to  import  the 
dhenylacetone  to  manufacture 
I  lethamphetamine  and  to  import 
I  loemic  methamphetamine  for 
I  Molution  into  the  d-  and  1- 
Vsreoisomers. 

Any  manufacturer  holding,  or 

K plying  for.  registration  as  a  bulk 
mufacturer  of  these  basic  classes  of 
controlled  substances  may  file  written 
imments  on  or  objections  to  the 
application  described  above  and  may.  at 
'  le  same  time,  file  a  written  request  for 
hearing  on  such  appfication  in 
rdance  with  21  CFR  1301.43  in 
form  as  prescribed  by  21  CFR 
316.47. 

Any  such  comments,  objections  or 
juests  for  a  hearing  may  be  addressed, 
quintuplicate,  to  the  Deputy  Assistant 
inistrator.  Office  of  Diversion 
(tlontrol,  Drug  Enforcement 


Administration,  United  States 
Department  of  Justice,  Washington.  D.C. 
20537.  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  mus't  be  filed 
no  later  than  (30  days  from  publication). 

.   This  procedure  is  to  be  conducted 
simulateneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1301.34  (b).  (c).  (d).  (e),  and  (Q.  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23, 1975).  all  applicants  for 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  Schedule  I 
or  n  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator.  Office  of  Diversion 
Control.  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a).  21  U.S.C.  823(a),  and  21 
CFR  1301.34  (a),  (b).  (c).  (d),  (e).  and  (f) 
are  satisfied. 

Dated:  December  14, 1998. 
John  H.  King. 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 
(FR  Doc  9S-33879  Filed  12-22-98;  8:45  am) 


Dated:  December  14, 1998. 
John  H.  King. 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

(FR  Doc.  98-33880  Filed  12-22-98;  8:45  am) 

HLUNQ  coot  441»4a-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcamant  Adminlatration 

Manufacturer  of  Controllad 
SulMtancaa;  Notlca  of  Raglatration 

By  Notice  dated  September  2. 1998, 
and  published  in  the  Federal  Register 
on  September  10, 1998,  (63  FR  48522).    v 
Dupont  Pharmaceuticals,  The  Dupont 
Merck  Pharmaceutical  Co.,  1000  Stewart 
Avenue.  Garden  City.  New  York  11530. 
made  application  by  renewal  to  the 
Drug  Enforcement  Administration 
(DEA)  to  be  registered  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcamant  Adminlatration 

Manufacturer  of  Controllad 
Subatancaa;  Notlca  of  Application 

Pursuant  to  Section  1301.33(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR).  this  is  notice  that  on  October  26. 
1998.  Chattem  Chemicals,  Inc..  3801  St. 
Elmo  Avenue,  Building  18,  Chattanooga, 
Tennessee  37409,  made  application  to 
the  Drug  Enforcement  Administration 
(DEA)  for  registration  as  a  bulk 
manufacturer  of  methamphetamine 
(1105),  a  basic  class  of  controlled 
substance  Usted  in  Schedule  n. 

The  firm  plans  to  bulk  manufacture 
methamphetamine  to  produce  products 
for  distribution  to  its  customers. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substance 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration.  United 
States  Department  of  Justice. 
Washington.  D.C.  20537.  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  February 
22, 1999. 


Drug 

Schedule 

Oxycodone  (9143) 

Hvdrocodorw  (9193) 

II 
II 

Oxymorphone  (9652) 

II 

The  firm  plans  to  manufacture  the 
listed  controlled  substances  to  make 
finished  products. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  SUtes  Code. 
Section  823(a)  and  determined  that  the 
registration  of  Dupont  Pharmaceuticals 
to  manufacture  the  Usted  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  DEA  has 
investigated  Ehipont  Pharmaceuticals  on 
a  regular  basis  to  ensure  that  the 
company's  continued  registration  is 
consistent  with  the  public  interest. 
These  investigations  have  included 
inspection  and  testing  of  the  company's 
physical  security  systems,  audits  of  the 
company's  records,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  Q.IGO  and  0.104,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  above  is 
granted. 
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Dated:  December  14. 1998. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

IFR  Doc.  98-33886  Filed  12-22-98;  8:45  ami 

BIUJN6  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcefnent  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  Section  1301.33(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  May  17, 
1998.  Eli-Elsohly  Laboratories.  Inc., 
Mahmoud  A.  Elsohly,  PhD,  5  Industrial 
Park  Drive,  Oxford.  Mississippi  38655. 
made  application  by  renewal  to  the 
Drug  Enforcement  Administration 
(DEA)  for  registration  as  a  bulk 
manufactiuer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 

Schedule 

Tetrahydrocannabinols  (7370)  .... 
Amphetamine  (1100)  

1 
II 

Methamphetamine  (1150) 

Cocaine  (9041)  

II 
II 

Codeine  (9050) 

II 

Dihydrocodeine  (9120)  

II 

Oxycodone  (9143)  

II 

Hydromorphone  (9150) 

II 

Benzoylecgonine  (9180) 

II 

Hydrocodone  (9193) 

II 

The  firm  plans  to  bulk  manufactiu« 
non-deuterated  controlled  substances 
for  use  as  analytical  standards  and 
deuterated  controlled  substances  for  use 
as  internal  standards. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator. 
United  States  E)epartment  of  Justice. 
Washington.  D.C.  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  February 
22, 1999. 


Dated:  December  14, 1998. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

(FR  Doc.  98-33881  Filed  12-27-98;  8:45  amj 

BILUNQ  CODE  4410-0»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Piu^uant  to  Section  1301.33(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  October  12, 
1998,  High  Standard  Products,  1100  W. 
Florence  Avenue,  #B,  Inglewood, 
CaUfomia  90301,  made  application  by 
renewal  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Dmg 


Methaqualone  (2565) 

Lysergic  add  diethylamide 

(7315)  

Tetrahydrocannabinols  (7370)  . 
3,4-Methylenedioxyampheta- 

mine  (7400)  

3,4-Methylenedioxy-N- 

ethylamphetamine  (7404)  

3,4-Methylenedioxyme- 

thamphetamine  (7405)  

4-Methoxyamphetamine  (7411) 

Heroin  (9200) 

3-Methylfentanyl  (9813) 

Amphetamine  (1100)  

Methamphetamine  (1105) 

Secobarbital  (2315)  

Phencydidine  (7471)  

Cocaine  (9041)  

Codeine  (9050) 

Hydromorphone  (9150) 

Diphenoxylate  (9170) 

Hydrocodone  (9193) 

Methadone  (9250)  

Morphine  (9300)  

Fentanyl  (9801) 


Schedule 


The  firm  plans  to  manufacture 
analytical  reference  standards. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufactiue  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 


Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  D.C.  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  February 
22, 1999. 

'  Dated:  December  2, 1998. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  98-33889  Filed  12-23-98;  8:45  am) 

BIUING  CODE  4410-0»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  Section  1301.33(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  August  4, 
1998.  Irix  Pharmaceuticals,  Inc.,  101 
Five  Star  Way,  Florence,  South  Carolina 
29501,  made  application  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
methylphenidate  (1724),  a  basic  class  of 
controlled  substance  listed  in  Schedule 

The  firm  place  to  manufacture 
methylphenidate  for  demonstration 
purposes  and  for  dosage  form 
development  and  stability  studies. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substance 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  he  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  E)epartment  of  Justice, 
Washington,  D.C.  20537,  Attention:  DEA 
Federal  Register  Representatives  (CCR), 
and  must  be  filed  no  later  than  February 
22, 1999. 
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Dated:  December  10. 1998. 
^ohn  H.  King, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

FR  Doc.  98-33882  Filed  12-22-98;  8:45  ami 
NUJNQ  CODE  4410-OI-M 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 

[Docicet  No.  97-25] 

Mary  M.  Miliar,  M.D.;  Grant  of 
Restricted  Registration  . 

On  July  8, 1997,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control.  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Mary  Margaret  Miller, 
M.D.  (Respondent)  of  Louisville. 
Kentucky,  notifying  her  of  an 
opportunity  to  show  cause  as  to  why 
DEA  should  not  deny  her  application 
for  registration  as  a  practitioner 
pursuant  to  21  U.S.C.  823(f)  and 
824(a)(2). 

By  letter  dated  July  16, 1997. 
Respondent  requested  a  hearing  on  the 
issues  raised  by  the  Order  to  Show 
Cause.  Following  prehearing 
procedures,  a  hearing  was  held  in 
Frankfurt,  Kentucky  on  December  10, 
1997.  before  Administrative  Law  Judge 
Gail  A.  Randall.  At  the  hearing,  both 
parties  called  witnesses  to  testify  and 
introduced  documentary  evidence.  After 
the  hearing,  both  parties  submitted 
proposed  findings  of  fact,  conclusions  of 
law  and  argiunent.  On  June  25, 1998, 
Judge  Randall  issued  her  Opinion  and 
Recommended  Ruling,  recommending 
that  Respondent  be  granted  a  DEA 
Certificate  of  Registration  subject  to 
several  conditions.  Neither  party  filed 
exceptions  to  the  Opinion  and 
Recommended  Ruling  of  the 
Administrative  Law  Judge  and  on  July 
28, 1998,  Judge  Randall  transmitted  the 
record  of  these  proceedings  to  the  then- 
Acting  Deputy  Administrator. 

The  Deputy  Administrator  has 
considered  the  record  in  its  entirety, 
and  pursuant  to  21  CFR  1316.67,  hereby 
issues  her  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Deputy 
Administrator  adopts  the  Opinion  and 
Recommended  Ruling  of  the 
Administrative  Law  Judge,  but  includes 
an  additional  condition  on 
Respondent's  registration.  His  adoption 
is  in  no  manner  diminished  by  any 
recitation  of  facts,  issues  and 
conclusions  herein,  or  of  any  failure  to 
mention  a  matter  of  fact  of  law. 


The  Deputy  Administrator  finds  that 
Respondent  graduated  from  medical 
school  in  1962  and  obtained  her  first 
DEA  registration  in  approximately  1963 
while  practicing  in  Colorado.  In  1981. 
Respondent  also  became  licensed  to 
practice  medicine  in  Kentucky. 

In  1983,  DEA  noted  that  pharmacies 
in  the  Fort  Collins.  Colorado  area  were 
ordering  large  quantities  of  Schedule  II 
controlled  substances.  Further 
investigation  revealed  that  Respondent's 
name  repeatedly  came  up  as  a  large 
prescriber  of  Schedule  II  substances.  As 
a  resuh,  DEA  initiated  an  investigation 
of  Respondent.  An  imdercover  DEA 
agent  went  to  Respondent's  office  on 
five  occasions  to  attempt  to  obtain 
controlled  substance  prescriptions  for 
no  legitimate  medical  purposes. 

The  first  undercover  operation  was 
conducted  on  August  16, 1983,  during 
which  the  undercover  agent  received 
prescriptions  for  Biphetamine  and 
Seconal,  both  Schedule  II  controlled 
substances,  from  Respondent.  Initially, 
the  undercover  agent  told  Respondent 
that  she  needed  to  lose  weight,  but  later 
stated  that  she  was  a  prostitute  and  that 
she  needed  Biphetamine  to  stay  up  all 
night  and  Seconal  to  allow  her  to  sleep 
during  the  day.  Respondent  did  not 
perform  any  physical  examination  and 
told  the  undercover  agent  not  to  fill  the 
prescriptions  in  the  Fort  Collins  area. 
Neither  Biphetamine  nor  Seconal  were 
acceptable  for  weight  loss  treatment  in 
Colorado  in  1983.  Respondent  later  said 
that  the  prescribed  substances  were  for 
narcolepsy  and  narcolepsy  was  noted  on 
the  prescriptions.  However,  there  was 
no  discussion  regarding  narcolepsy 
during  this  visit. 

The  undercover  agent  returned  to 
Respondent's  office  on  August  23, 1983. 
however  she  was  unable  to  see 
Respondent  on  that  day.  The  third 
undercover  operation  was  conducted  on 
September  15, 1983,  during  which  the 
undercover  agent  obtained  prescriptions 
from  Respondent  for  Biphetamine. 
Seconal  and  Valium,  a  Schedule  IV 
controlled  substance.  The  undercover 
agent  received  the  prescription  for 
Valium  after  telling  Respondent  that  she 
needed  something  to  ''smooth  her  out" 
between  the  Biphetamine  and  the 
Seconal.  The  undercover  agent  did  not 
assert  any  medical  complaints  during 
this  visit. 

The  undercover  agent  returned  to 
Respondent's  office  on  October  4, 1983. 
She  obtained  prescriptions  for 
Biphetamine,  Seconal  and  Valium  from 
Respondent  even  though  she  did  not 
give  any  medical  reasons  for  needing 
.the  drugs.  Respondent  told  the 
undercover  agent  to  fill  the 
prescriptions  at  different  pharmacies 


and  not  to  fill  them  at  pharmacies  in 
Fort  Collins. 

The  final  visit  occurred  on  November 
1, 1983.  during  which  the  undercover 
agent  again  obtained  prescriptions  for 
Biphetamine,  Seconal  and  Valium  from 
Respondent  without  giving  any  medical 
reason.  Respondent  again  told  the 
undercover  agent  not  to  have  the 
prescriptions  filled  in  Fort  Collins.  On 
this  occasion  the  undercover  agent 
asked  for  a  prescription  for  another 
amphetamine  and  also  asked  for  a 
prescription  for  a  friend.  Respondent 
refused  both  of  these  requests. 

As  a  resuh  of  this  investigation. 
Respondent  was  ultimately  convicted 
on  October  22, 1984,  in  the  United 
States  District  Court  of  Colorado  of  15 
counts  of  distribution  of  controlled 
substances  and  prescriptions  not  issued 
for  a  letigimate  medical  purpose  in 
violation  of  21  U.S.C.  841(a)(1)  and  21 
CFR  1306.04(a).  Respondent  was 
sentenced  to  30  months  imprisonment 
followed  by  5  years  probation  and  fined 
$75,000.  She  served  10  months  in 
prison  during  which  time  she 
inactivated  her  Kentucky  medical 
license. 

As  a  result  of  her  conviction,  in 
October  1984  the  Colorado  Board  of 
Medical  Licensure  (Colorado  Board) 
suspended  her  medical  license.  Her 
license  was  reinstated  in  1986. 

According  to  Respondent,  she  abused 
alcohol  during  her  criminal  trial  and 
again  after  her  release  from  prison.  After 
being  confronted  by  her  family  about 
her  alcohol  abuse  she  entered  an  in- 
patient treatment  facility  for  three 
months.  Respondent  testified  that  she 
has  not  consumed  any  alcohol  since 
January  29, 1990.  While  in  treatment, 
the  Colorado  Board  suspended  her 
medical  license  and  on  September  28. 
1990.  Respondent's  Colorado  medical 
license  was  revoked  based  upon  her 
"habitual  intemperance",  referring  to 
her  abuse  of  alcohol. 

Thereafter,  Respondent  applied  for 
reinstatement  of  her  Kentucky  medical^ 
license  which  was  denied  by  the 
Kentucky  Board  of  Medical  Licensure 
(Kentucky  Board)  in  November  1992. 
The  Kentucky  Board  recommended  that 
Respondent  get  involved  with  the 
Kentucky  Impaired  Physicians  Program 
(Kentucky  Program).  Respondent 
became  involved  with  the  Kentucky 
Program  in  1993  and  was  required  to 
attend  four  to  six  Alcoholics 
Anonymous  (AA)  meetings  per  week. 
In  December  1992,  Respondent  also 
became  involved  with  an  outpatient 
facility  that  treats  alcohol  and  drug 
addiction.  Respondent  participated  in 
the  physicians'  therapy  group  for 
approximately  two  years  and  agreed  to 
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undergo  random  urine  screens. 
Respondent  still  has  monthly  individual 
sessions  with  the  executive  director  of 
the  facility.  The  executive  director 
testified  at  the  hearing  in  this  matter 
that  he  does  not  have  any  concern  about 
Respondent  relapsing,  as  long  as  she 
continues  to  attend  to  herself  as  a 
recovering  alcoholic. 

In  Marcn  1994,  Respondent  applied 
for  and  received  Kentucky  institutional 
medical  license  so  she  could  work  as  a 
resident  in  family  practice  at  the 
University  of  Louisville.  Beginning  on 
April  1. 1994,  she  worked  in  the 
residency  clinic  for  six  months  and  then 
spent  six  months  on  assigned  rotations. 
During  her  residency  training. 
Respondent  continued  to  participate  in 
the  Kentucky  Program. 

In  March  1995.  the  Kentucky  Board 
granted  Respondent  a  full  Kentucky 
Ucense  with  conditions.  Respondent 
%vas  placed  on  probation  for  five  years, 
was  required  to  maintain  her 
contractual  relationship  with  the 
Kentucky  Program,  and  was  required  to 
have  all  controlled  substance 
prescriptions  co-signed  by  another 
physician. 

On  May  1. 1995,  Respondent 
submitted  the  application  that  is  the 
subject  of  these  proceedings  for 
registration  in  Schedules  III  narcotic.  III 
non-narcotic,  IV  and  V.  On  the 
application.  Respondent  fully  disclosed 
her  prior  conviction,  sentencing  and 
rehabilitation  information. 

Thereafter,  on  September  22. 1997. 
the  Kentucky  Board  entered  an 
Amended  Order  of  Probation  striking 
the  co-signature  requirement  and 
replacing  it  with  a  requirement  that 
Respondent  maintain  a  log  of  her 
controlled  substance  prescriptions.  The 
log  must  include  the  date,  patient  name, 
patient  complaint,  medication 
prescribed,  date  it  was  last  prescribed 
and  the  amount  last  prescribed. 

In  the  meantime,  Respondent  appUed 
for  recertification  by  the  American 
Board  of  Family  Practice,  since  such 
certification  is  a  reqtiirement  for 
hospital  privileges.  Respondent  was 
advised  that  she  was  not  eligible  for 
recertification  due  to  the  revocation  of 
her  Colorado  medical  license. 
Consequently,  Respondent  applied  for 
reinstatement  of  her  Colorado  medical 
license.  On  February  15, 1996.  the 
Colorado  Board  reinstated  Respondent's 
medical  license  with  the  condition  that 
she  never  practice  medicine  in 
Colorado.  The  Colorado  Board's  action 
was  taken  solely  to  enable  Respondent 
to  sit  for  recertification  with  the 
American  Board  of  Family  Practice.  At 
the  time  of  the  hearing.  Respondent  was 
still  attempting  to  be  recertified. 


Since  August  1996,  Respondent  has 
been  working  at  a  family  heath  care 
clinic  with  two  locations  in  Kentucky. 
Respondent  is  one  of  three  physicians 
affiliated  with  the  clinics.  c5ne  of  the 
clinics  is  the  only  medical  provider  in 
the  city  and  is  approximately  a  thirty 
minute  drive  firom  the  nearest  hospital. 
Four  out  of  five  days  a  week. 
Respondent  is  the  only  physician  at  this 
location.  The  head  and  senior  partner  of 
the  clinics  testified  at  the  hearing  that 
he  reviews  the  charts  of  the  other 
physicians.  He  further  testified  that 
Respondent  is  very  professional, 
responsible,  ethical,  hard-working  and 
has  a  good  medical  judgment. 

A  physician  and  protessor  in  the 
Family  Practice  Residency  at  the 
University  of  Louisville  provided  an 
affidavit  stating  that  Respondent 
demonstrated  good  medical  judgment 
and  good  ethical  standards  during  her 
residency,  and  that  she  did  not  e^diibit 
any  signs  of  substance  abuse.  He 
recommended  that  Respondent  be 
granted  a  DEA  registration  provided  that 
she  "be  followed  by  an  appropriate 
organization  who  can  monitor  her 
continued  recovery  from  alcoholism." 

Respondent  testified  that  she  takes 
full  responsibility  for  her  actions  that 
led  to  her  conviction  and  that  she  does 
not  attribute  her  prior  misconduct  to  her 
alcoholism.  However,  since  1990. 
Respondent's  urine  screens  have  never 
tested  positive  for  alcohol  or  any  other 
substance  of  abuse.  At  the  time  of  the 
hearing,  she  was  still  enrolled  in  the 
Kentucky  program,  participating  in 
monthly  sessions  with  the  executive 
director  of  the  outpatient  facility, 
attending  AA  meetings  on  a  regular 
basis,  and  participating  in  health  care 
professional  meetings. 

The  medical  director  of  the  Kentucky 
Program  testified  that  nationally, 
physicians  involved  in  impaired 
physicians  programs  have  a  90-95% 
recovery  rate.  He  further  testified  that  he 
does  not  believe  that  Respondent  will 
relapase  as  long  as  she  remains  involved 
with  her  recovery  efforts,  and  in  his 
opinion.  Respondent  can  handle  the 
responsibiUties  of  a  DEA  registrant. 

Respcmdent  testified  that  she  needs  a 
DEA  registration  to  be  able  to  treat  acute 
trauma  patients  and  patients  with 
chronic  pain  with  controlled 
substances.  She  also  wants  her 
registration  because  she  has  been  denied 
privileges  at  area  hospitals  and  her 
current  employer  has  been  denied 
participation  in  various  insurance  plans 
due  to  her  lack  of  a  reastration. 

Pursuant  to  21  U.S.C  823(f),  the 
E)eputy  Administrator  may  deny  an 
application  for  a  DEA  Certificate  of 
Registration  if  he  determines  that  such 


registration  would  be  inconsistent  with 
the  public  interest.  In  determining  the 
public  interest,  the  foUoMong  factors  are 
considered: 

(1)  The  recommendation  of 
appropriate  State  Ucensing  board  or 
profe^ional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety. 
These  factors  are  to  be  considered  in  the 
disjunctive;  the  Deputy  Administrator 
may  rely  on  any  one  or  a  combination 
of  factors  and  may  give  each  factor  the 
weight  he  deems  appropriate  in 
determining  whether  a  registration 
should  be  revoked  or  an  application  for 
registration  be  denied.  See  Henry  J. 
Schwartz.  Jr.,  M.D..  54  FR  16.422  (1989). 

Regarding  factor  one.  it  is  undisputed 
that  Respondent  is  currently  Ucensed  to 
practice  medicine  in  Colorado  and 
Kentucky.  However,  when  Colorado 
granted  Respondent  a  license  in  January 
1996.  it  did  so  Mrith  the  stipulation  that 
Respondent  never  practice  medicine  in 
the  state.  In  addition.  Respondent's 
Kentucky  medical  license  is  ciurently 
on  probation  and  she  is  required  to 
maintain  a  log  of  her  controlled 
substance  prescribing. 

As  to  factors  two  and  four. 
Respondent's  experience  in  dispensing 
controlled  substances  and  her 
compliance  with  applicable  laMrs 
relating  to  the  handling  of  controlled 
substances.  Respondent  does  not 
dispute  that  she  issued  controlled 
substance  prescriptions  to  the 
undercover  agent  for  no  legitimate 
medical  purpose  in  violation  of  21 
U.S.C  841(a)(1)  and  21  CFR  1306.04(a). 
In  addition,  as  Judge  Randall  noted, 
"her  instructions  to  [the  undercover 
agent)  not  to  fill  all  of  the  prescriptions 
at  the  same  pharmacy  demonstrate  an 
understanding  that  she  was  acting 
improperly,  as  well  as  an  effort  to  avoid 
detection."  This  egregious  conduct  by 
Respondent  raises  serious  concerns 
about  her  ability  to  responsibly  handle 
controlled  substances. 

However,  the  Deputy  Administrator 
notes  that  Respondent's  misconduct 
occurred  15  years  ago.  and  there  is  no 
evidence  of  any  wrongdoing  since  that 
time.  In  fact,  during  the  ensuing  years. 
Respondent  has  attempted  to 
rehabilitate  her  career  by  participating 
in  the  fiunily  practice  residency  at  the 
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Jniversity  of  Louisville  and  by  working 

i  it  the  family  health  care  clinics  since 
996.  However,  as  Judge  Randall  noted, 

'  'since  she  has  not  been  registered  by 

I  he  DEA  to  handle  controlled  substances 
or  the  past  fifteen  years  she  has  lacked 
he  opportunity  to  demonstrate  that  she 

I  an  responsibly  handle  controlled 

I  ubstances." 

Regarding  factor  three,  it  is 
mdisputed  that  in  1984,  Respondent 
vas  convicted  in  the  United  States 
district  Court  for  the  District  of 
Colorado  of  IS  coimts  of  distributing 
:ontrolled  substances  and  issuing 
)rescriptions  for  other  than  a  legitimate 
nedical  purpose  in  violation  of  21 
J.S.C.  841(a)(1)  and  21  CFR  1306.04. 

As  to  factor  five,  the  Deputy 
\dministrator  is  concerned  with 

Respondent's  history  of  alcohol  abuse. 

However,  Respondent's  sobriety  date  is 
anaury  29, 1990.  In  addition,  she  has 
aken  tremendous  steps  toward 
■ehabilitating  herself,  and  there  was 
;3«dible  evidence  presented  at  the 
tearing  that  Respondent  is  unlikely  to 
■elapse  if  she  continues  to  attend  to  her 
recovery. 

The  Deputy  Administrator  concludes 
that  Respondent's  actions  in  1983  were 
clearly  contrary  to  the  public  interest 
and  raise  serious  concerns  regarding  her 
fitness  to  be  registered  with  DEA. 

However,  the  Deputy  Administrator 
finds  that  there  is  evidence  in  the  record 
that  supports  granting  Respondent's 
application.  Respondent's  criminal 
conduct  occurred  15  years  ago.  As  has 

peen  previously  determined,  "(tihe 
paramount  issue  is  not  how  much  time 
has  elapsed  since  [Respondent's] 
unlawhil  conduct,  but  rather,  whether 
during  that  time  Respondent  has 
learned  from  past  mistakes  and  has 
demonstrated  that  [she]  would  handle 
controlled  substances  properly  if 
entrusted  with  DEA  registration." 
Leonardo  V.  Lopez,  M.D.,  54  FR  36,915 
(1989).  Here,  the  Deputy  Administrator 
finds  it  significant  that  Respondent  has 
accepted  responsibility  for  her  past 
misconduct  and  fully  disclosed  her 
history  on  her  application  for 
registration.  In  addition,  she  has 
recently  participated  in  a  family 
practice  residency  program  and  has 
continued  to  practice  medicine  at  the 
family  health  care  clinics  in  Kentucky. 
Also,  if  granted  a  DEA  registration. 
Respondent's  controlled  substance 
prescribing  will  be  monitored  by  the 
Kentucky  Board. 

Concerning  her  alcoholism  the 
Deputy  Administrator  agrees  with  Judge 
Randall's  finding  "that  the  significant 
steps  the  Respondent  has  taken  to 
rehabilitate  herself  demonstrate  her 
conunitment  to  her  continuing  recovery 


and  to  her  profession."  The  Deputy 
Administrator  also  finds  it  noteworthy 
that  according  to  the  medical  director  of 
the  Kentucky  Impaired  Physicians 
Program,  the  chance  of  Respondent 
relapsing  is  90-95%  if  she  continues 
with  her  recovery  efforts. 

'Therefore,  the  Deputy  Administrator 
agrees  with  Judge  Randall's  conclusion 
that  Respondent  should  be  given  the 
opportunity  to  demonstrate  that  she  can 
responsibly  handle  controlled 
substances.  But  in  order  to  protect  the 
public  health  and  safety,  some  controls 
are  warranted  given  her  illegal 
prescribing  of  controlled  substances,  her 
conviction  and  her  alcohol  abuse. 
Imposing  controls  upon  Respondent's 
registration  "will  allow  the  Respondent 
to  demonstrate  that  (she)  can 
responsibly  handle  controlled 
substances  in  (her)  medical  practice,  yet 
simultaneously  protect  the  public  by 
providing  a  mechanism  for  rapid 
detection  of  any  improper  activity 
related  to  controlled  substances." 
Steven  M.  Gardner.  M.D..  51  FR  12.576 
(1986).  as  cited  in  Michael  J.  Septer, 
D.O..  61  FR  53.762  (1996). 

Judge  Randall  recommended  that 
Respondent's  application  be  granted, 
provided  that  for  three  years 
Respondent  must  provide  the  local  DEA 
office  with  a  log  of  her  controlled 
substance  handling;  she  must  maintain 
her  contractual  relationship  with  the 
Kentucky  Impaired  Physicians  Program; 
and  she  must  inform  DEA  of  any  action 
taken  by  any  state  upon  her  license  or 
authorization  to  practice  medicine  or 
handle  controlled  substances.  The 
Deputy  Administrator  agrees  with  Judge 
Randall's  recommended  restrictions,  but 
concludes  that  Respondent  should  also 
be  required  to  consent  to  periodic 
inspections  by  DEA  without  requiring 
an  Administrative  Inspection  Warrant. 

Therefore,  the  Deputy  Administrator 
concludes  that  Respondent's  application 
for  registration  in  Schedules  III,  IIIN,  IV 
and  V  should  be  granted  subject  to  the 
following  restrictions  for  three  years 
from  the  date  of  issuance  of  the  DEA 
Certificate  of  Registration: 

1.  On  a  quarterly  basis.  Respondent 
must  provide  the  DEA  Louisville 
Resident  Office  with  a  log,  which  at  a 
minimum,  should  indicate:  (1)  the  date 
that  the  controlled  substance 
prescription  was  written,  or  such 
substance  was  administered  or 
dispensed;  (2)  the  name  of  the  patient 
for  whom  the  prescription  was  written, 
or  to  whom  the  substance  was 
dispensed  or  administered;  (3)  the 
patient's  complaint;  (4)  the  name, 
dosage,  and  quantity  of  the  substance 
prescribed,  dispensed  or  administered; 
and  (5)  the  date  that  the  medication  was 


last  prescribed,  dispensed  or 
administered  to  that  patient,  as  well  as 
the  amount  last  provided  to  that  patient. 

2.  Respondent  must  maintain  her 
contractual  relationship  with  the 
Kentucky  Impaired  Physicians  Program 
and  abide  by  their  recommendations. 

3.  Within  30  days,  Respondent  must 
inform  the  DEA  Louisville  Resident 
Office  of  any  action  taken  by  any  state 
upon  her  medical  license  or  upon  her 
authorization  to  handle  controlled 
substances. 

4.  Respondent  shall  consent  to 
periodic  inspections  by  DEA  personnel 
based  on  a  Notice  of  Inspection  rather 
than  an  Administrative  Inspection 
Warrant. 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  the  May  1, 1995 
application  for  registration  in  Schedules 
III.  IIIN.  IV  and  V  submitted  by  Mary  M. 
Miller,  M.D..  be.  and  it  hereby  is. 
granted  subject  to  the  above  described 
restrictions.  This  order  is  effective  no 
later  than  January  21, 1999. 

Dated:  December  16. 1998. 
Donnie  R.  Marshall, 
Depu  ty  A  dministra  tor. 
(FR  Doc.  9S-33890  Filed  12-22-98:  8:45  am] 

BtLUNQ  COOE  4410-0»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Sut)stances;  Notice  of  Application 

Pursuant  to  Section  1301.33(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR).  this  is  notice  that  on  October  26. 
1998.  Noramco  of  Delaware,  Inc.. 
Division  of  McNeilab.  Inc..  500  Old 
Swedes  Landing  Road.  Wilmington. 
Delaware  19801.  made  application  by 
renewal  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below. 


Drug 

Schedule 

Codeine  (9050)  

Oxycodone  (9143)  

Hydrocodone  (9193) 

Morphine  (9300)  

Thettaine  (9333)      

The  firm  plans  to  manufacture  the 
listed  controlled  substances  for 
distribution  to  its  customers  as  bulk 
product. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 


\- 
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DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator. 
OfBce  of  Diversion  Control,  Drug 
Enforoem^it  Administration.  United 
States  Department  of  Justice. 
Washington.  D.C.  20537.  Attention:  DEA 
Federal  Register  Representative  (CCR). 
and  must  be  filed  no  later  than  February 
22. 1999. 

Dated:  December  14, 1998. 

John  IL  King, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 

(PR  Doc  98-33M3  Filed  12-22-98;  8:45  am] 
I  OOOC  441».4»-M 


DEPARTMENT  OF  JUSTICE 

Drug  EnforcenMnt  AdministFition 

Manutecturar  of  Controlled 

»;  Notice  of  Registration 


By  Notice  dated  Jime  15, 1998.  and 
published  in  the  Federal  Register  on 
September  3. 1998.  (63  FR  47040). 
Organix.  Inc..  240  Salem  Street. 
Wobum.  N4assachusetts  01801.  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
a  biilk  manufacturer  of  cocaine,  a  basic 
class  of  controlled  substance  listed  in 
Schedule  H. 

The  firms  plans  to  manufacture  a 
derivative  of  cocaine  in  grant  quantities 
for  validation  of  synthetic  procedures. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Organix,  Inc.  to 
manufacture  cocaine  is  consistent  with 
the  public  interest  at  this  time. 
Therefore,  pursuant  to  21  U.S.C.  §  823 
and  28  CF.R.  §§0.100  and  0.104,  the 
Deputy  Assistant  Administrator,  Office 
of  Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  class  of 
controlled  substance  listed  above  is 
granted. 

Dated:  December  11, 1998. 
John  H.  King. 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

(FR  Doc  98-33887  Filed  12-22-98;  8:45  am] 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Sulwtances;  Notice  of  Application 

Pursuant  to  Section  1301.33(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  August  6, 
1998,  Pressure  Chemical  Company. 
3419  Smallman  Street.  Pittsburgh. 
Pennsylvania  15201.  made  application 
to  the  Drug  Enforcement  Administration 
(DEA)  for  registration  as  a  bulk 
manufacturer  of  2.5- 
dimethoxyamphetamine  (7396),  a  basic 
class  of  controlled  substance  listed  in 
Schedule  I. 

The  firm  plans  to  bulk  manufacture 
2,5-dimethoxyamphetamine  for 
distribution  to  its  customers. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substance 
may  file  comments  or  objections  to  the 
isswmce  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate.  to 
the  Deputy  Assistant  Administrator. 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration.  United 
States  Department  of  Justice. 
Washington.  D.C.  20537.  Attention:  DEA 
Federal  Register  Representative  (CCR). 
and  must  be  filed  no  later  than  February 
22. 1999. 

Dated:  December  14. 1998. 
John  H.  King. 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

(FR  Doc  98-33884  Filed  12-22-98;  8:45  am) 
aiUING  COM  441»4»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
PEA*  1791] 

Controlled  Substances:  Established 
Initial  Aggregate  Production  Quotas 
for  1999 

agency:  Drug  Enforcement 
Administration  (DEA).  Justice. 
ACTION:  Notice  of  aggregate  production 
quotas  for  1999. 


SUMMARY:  This  notice  establishes  initial 
1999  aggregate  production  quotas  for 
controlled  substances  in  Schedtdes  I 
and  n  of  the  Controlled  Substances  Act 
(CSA). 

EFFECTIVE  DATE:  December  23, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  L.  Sapienza,  Chief,  Drug  & 
Chemical  Evaluation  Section,  Drug 


Enforcement  Administration, 
Washington.  D.C.  20537.  Telephone: 
(202)  307-7183. 

SUPPLEMENTARY  INFORMATION:  Section 
306  of  the  CSA  (21  U.S.C.  826)  requires 
that  the  Attorney  General  establish 
aggregate  production  quotas  for  each 
basic  class  of  controlled  substance  listed 
in  Schedules  I  and  n.  This 
responsibility  has  been  delegated  to  the 
Administrator  of  the  DEA  by  Section 
0.100  of  Title  28  of  the  Code  of  Federal 
Regulations.  The  Administrator,  in  turn, 
has  redelegated  this  function  to  the 
Deputy  Administrator,  pursuant  to 
Section  0.104  of  Title  28  of  the  Code  of 
Federal  Regulations. 

The  1999  aggregate  production  quotas 
represent  those  quantities  of  controlled 
substances  that  may  be  produced  in  the 
United  States  in  1999  to  provide 
adequate  supplies  of  each  substance  for: 
the  estimated  medical,  scientific, 
research  and  industrial  needs  of  the 
United  States;  lawful  export 
requirements;  and  the  establishment 
and  maintenance  of  reserve  stocks  (21 
U.S.C  826(a)  and  21  CFR  1303.11). 
These  quotas  do  not  include  imports  of 
controlled  substances  for  use  in 
industrial  processes. 

On  October  16. 1998.  a  notice  of  the 
proposed  initial  1999  aggregate 
production  quotas  for  certain  controlled 
substances  in  Schedules  I  and  U  was 
published  in  the  Federal  Register  (63 
FR  55640).  All  interested  persons  were 
invited  to  comment  on  or  object  to  these 
proposed  aggregate  production  quotas 
on  or  before  November  16. 1998. 

Nine  companies  commented  on  a  total 
of  28  Schedules  I  and  n  controlled 
substances.  The  companies  commented 
that  the  proposed  aggregate  production 
quotas  for  2.5-dimethoxyamphetamine, 
4-methoxyamphetamine.  alfentanil. 
amphetamine,  codeine  (for  sale), 
codeine  (for  conversion), 
dextropropoxyphene.  dihydrocodeine, 
fentanyl.  hydrocodone  (for  sale), 
hydrocodone  (for  conversion), 
hydromorphone.  levorphanol. 
meperidine,  methadone  (for  sale), 
methadone  (for  conversion),  mediadone 
intermediate,  methylphenidate, 
morphine  (for  sale),  morphine  (for 
conversion),  oxycodone  (for  sale), 
oxycodone  (for  conversion), 
pentobarbital,  propiram.  secobarbital, 
sufentanil  and  thebaine  were 
insufficient  to  provide  for  the  estimated 
medical,  scientific,  research  and 
industrial  needs  of  the  United  States,  for 
export  requirements  and  for  the 
establishment  and  maintenance  of 
reserve  stocks.  In  addition,  one 
company  commented  that  the  initial 
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aggregate  production  quota  for 
diphenoxylate  should  be  decreased. 

After  a  review  of  1998  manufacturing 
quotas,  current  1998  sales  and 
inventories,  1999  export  requirements 
and  research  and  product  development 
requirements,  the  DEA  agrees  that 
changes  are  necessary  for  2,5- 
dimethoxyamphetamine.  4- 
methoxyamphetamine,  alfentanil. 
amphetamine,  codeine  (for  sale), 
diphenoxylate,  fentanyl,'hydrocodone 
(for  conversion),  morphine  (for 
conversion),  oxycodone  (for  sale), 
oxycodone  (for  conversion), 
pentobarbital,  sufentanil  and  thebaine. 

In  addition,  one  company  requested  a 
hearing  to  address  the  aggregate 
production  quota  for  oxycodone  (for 
sale)  if  the  aggregate  production  quota 
was  not  increased  sufficiently.  The  DEA 
has  increased  the  aggregate  production 
quota  for  oxycodone  (for  sale)  and  has 
determined  that  a  hearing  is  not 
necessary. 

The  DEA  also  reviewed  comments 
received  concerning  the  aggregate 
production  quotas  for  codeine  (for 
conversion),  dextropropoxyphene, 
dihydrocodeine,  hydrocodone  (for  sale), 
hydromorphone,  levorphanol, 
meperidine,  methadone  (for  sale), 
methadone  (for  conversion),  methadone 
intermediate,  methylphenidate, 
morphine  (for  sale),  propiram  and 
secobarbital.  In  addition,  1998 
manufacturing  quotas,  ciirrent  1998 
sales  and  inventories,  1999  export 
requirements  and  research  and  product 
development  requirements  were 
reviewed,  as  well  as  other  available 
data.  Based  on  a  review  of  the 
comments  and  this  data,  the  DEA  has 
determined  that  the  proposed  initial 
1999  aggregate  production  quotas  for 
these  substances  are  sufficient  to  meet 
the  ciurent  1999  estimated  medical, 
scientific,  research  and  industrial  needs 
of  the  United  States. 

Pursuant  to  Section  1303  of  Title  21 
of  the  Code  of  Federal  Regulations,  the 
Deputy  Administrator  of  the  DEA  will, 
in  early  1999,  adjust  aggregate 
production  quotas  and  individual 
manufacturing  quotas  allocated  for  the 
year  based  upon  1998  year-end 
inventory  and  actual  1998  disposition 
data  supplied  by  quota  recipients  for 
each  basic  class  of  Schedule  I  or  II 
controlled  substance. 

Therefore,  under  the  authority  vested 
in  the  Attorney  General  by  Section  306 
of  the  Controlled  Substances  Act  of 
1970  (21  U.S.C.  826).  delegated  to  the 
Administrator  of  the  DEA  by  Section 
0.100  of  Title  28  of  the  Code  of  Federal 
Regulations,  and  redelegated  to  the 
Deputy  Administrator  pursuant  to 
Section  0.104  of  Title  28  of  the  Code  of 


Federal  Regulations,  the  Deputy 
Administrator  hereby  orders  that  the 
1999  initial  aggregate  production  quotas 
for  the  following  controlled  substances, 
expressed  in  grams  of  anhydrous  acid  or 
base,  be  established  as  follows: 


Basic  CLass 


Established 

initial  1999 

quotas 


SCHEDULE  I 

2,  5-Dimethoxyamphetamine 
2,  5-Dimettioxy-*- 

ethylampetamine  (OOET) 

3-Methyl1entanyl 

3-Methylthiofentanyl 

3.4- 

Methylenedioxyampheta- 

mine  (MDA) 

3, 4-Methylenedioxy-N- 

ethylamphetamine  (MDEA) 
3, 4-Methylendioxyme- 

thamphetamine  (MDMA)  ... 
3, 4,5-TrimettK)xyam- 

phetamine 

4-Bfomo-2.  5-Oimethoxy- 

amphetamine  (DOB)  

4-Bromo-  2,5- 

Dimethoxyphenethylamine 

(2-CB) 

4-Methoxyamphetamine 

4-Methylaminorex 

4-Methy»-2.  5- 

Dimethoxyamphetamine 

(DOM) 

5-Methoxy-3.  4- 

Methylenedioxyamphetami- 

ne  

Acetyl-alpha-niethylfentanyl 

Acetyldihydrocodeine  ...~ 

Acetylmethadol  „ - 

Allylprodine 

Alpha-acetyimethadol 

Alpha-^hyltryptamine  — 

Atphameprodine 

Alpha-methado) 

Alpha-methylfentanyl „ 

Alpha-mettiylthiofentanyl 

Alphaprodine 

Aminorex^v: 

Benzylmorptiine  

Beta-acetylmethadoi  

Beta-4>ydroxy-3- 

methyHentanyl  

Beta-tiydroxyfentanyl  

Betam^odine 

Beta-methadol 

Betaprodine — 

Bufotenine _ 

Cathinone ,. 

Codeine-N-oxide  

Diethyltryptamine 

Difenoxin 

Dihydromorphine 

Dimethyltryptamine 

Heroin  

Hydroxypethidine  

Lysergic  acid  diethylamide 

(LSD) 

Mescaline _ 

Methaqualone 

Methcathinone  

Morphine-N-oxide 

N,  N-Dimethylamphetamine 


10.501.000 

2 

14 

2 


20 

30 

20 

2 

2 


2 

101,000 

3 


2 
2 
2 

7 
2 
7 
2 
2 
2 
2 
2 
2 
7 
2 
2 

2 
2 
2 
2 
2 
2 
9 
2 
3 
9,000 
7 
3 
2 
2 

57 

a 

17 

11 

2 

7 


Basic  CLass 

Established 

initial  1999 

quotas 

N-Ethyl-I-Phenylcy- 

clohexylamlne  (PCE) 

^4-Ethylamphetamine 

N-Hydfoxy-3,  4-Methylene- 

dioxyamphetamine 

Noracymethodol 

Noflevorphanol 

Normethadooe  

Normorphine 

Para-tluorofentanyl 

5 

7 

4 
2 
2 

7 
7 
2 

Pholcodtne  

2 

Propiram  

415,000 

Psilodn 

2 

PsilocytJin 

Tetrahydrocannabinols  

Thiofentanvl  

2 

52.000 
2 

Trimeoeridine 

2 

SCHEDULE  II 


1-Ptienylcyck>hexylamine  .... 

1- 
-Piperidinocyciohexanecar- 
bonitnle  (PCC) ™. 

AHentanil  

Amobart)itai  .....„..»..».. 

Amphetamine 

Cocaine „ -. 

Codeine  (tor  sale) 

Codeine  (for  corrversion)  

Desoxyephedhne  

662,000  grams  of 
levodesoxyephedrine 
for  use  in  a  nof>-con- 
trolled,  non-prescrip- 
tion product  and 
35,000  grams  for 
metttamphetamine. 

Dextropropoxyphene 

Dihydrocodeine 

Diphenoxylate 

Ecgonine 

Ethylmorphine ;.'- 

Fentanyl  

Glutethimide 

Hydrocodone  (for  sale) 

Hydrocodone  (for  conver- 
sion)   

Hydromorphone 

Isomethadone  

Levo-alpha-acetylmethadol 
(LAAM)  

Levomethorphan 

Levorphanol 

Meperidine 

Methadone  (for  sale)  

Methadone  (for  conversion) . 

Methadone  Intermediate 

Methamphetamine  (for  con- 
version)   

Methamphetamine  (for  con- 
version)   

Methylphenidate 

Morphine  (for  sale)  

Morphine  (for  conversion) .... 

Nabilone - 

Noroxymorphone  (for  sale)  .. 


12 


12 

3.800 

12 

5.740.000 

251.000 

67.332.000 

22,950,000 

697,000 


109,500,000 

121,000 

846.000 

151.000 

13 

234.000 

2 

16.314,000 

6.000.000 

856,000 

12 

201.000 

2 

15.000 

1034.000 

4.992.000 

267.000 

7,223,000 

723,000 

723,000 

14,442,000 

12,445,000 

82,300,000 

2 

25,000 
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Basic  Class 

Established 

initial  1999 

quotas 

Noroxymorphone  (for  conver- 
sion)   

Opium  „ 

Oxycodone  (for  sale)  

2.067.000 

640.000 

15120  000 

Oxycodone  (for  conversion) 

Oxymotphone „ 

PentobwMaJ 

106.000 

166.000 

18039  000 

Phencydidme „ 

Phenmetrazine 

Ptteriytecefcjiie „ 

Secobartiital 

40 

2 

10 

25 

Sufentanil 

852 

Tbetaine 

22,880.000 

DEPARTMENT  OF  LABOR 

Office  of  tlM  Secretary 

Bureau  of  International  Labor  Affairs; 
U.S.  National  Administrative  Office; 
North  American  Agreement  on  Labor 
Cooperation;  Notice  of  Determination 
Regarding  Review  of  Submission  U.S. 
«9803 

agency:  Office  of  the  Secretary,  Labor. 
ACTION:  Notice. 


The  Deputy  Administrator  further 
orders  that  aggregate  production  quotas 
for  all  other  Schedules  I  and  n 
controlled  substances  included  in 
Sections  1308.11  and  1308.12  of  Title  21 
of  the  Code  of  Federal  Regulations  be 
established  at  zero. 

The  OfBce  of  Management  and  Budget 
has  determined  that  notices  of  aggregate 
production  quotas  are  not  subject  to 
centralized  review  under  Executive 
Order  12866.  This  action  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  it  has  been 
determined  that  this  matter  does  not 
have  sufficient  federalism  impUcations 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  Deputy  Administrator  hereby 
certifies  that  this  action  will  have  no 
significant  impact  upon  small  entities 
whose  interests  must  be  considered 
under  the  Regulatory  FlexibiUty  Act.  5 
U.S.C  601  et  seq.  The  estabUshment  of 
aggregate  production  quotas  for 
Schedules  I  and  11  controlled  substances 
is  mandated  by  law  and  by  international 
treaty  obUgations.  Aggregate  production 
quotas  apply  to  approximately  200  DEA 
registered  bulk  and  dosage  form 
manufacturers  of  Schedules  1  and  n 
controlled  substances.  The  quotas  are 
necessary  to  provide  for  the  estimated 
medical,  scientific,  research  and 
industrial  needs  of  the  United  States,  for 
export  requirements  and  the 
establishment  and  mainteiumce  of 
reserve  stocks.  While  aggregate 
production  quotas  are  of  primary 
importance  to  large  manufacturers,  their 
impact  upon  small  entities  is  neither 
negative  nor  beneficial.  Accordingly,  the 
Deputy  Administrator  has  determined 
that  this  action  does  not  require  a 
regulatory  flexibility  analysis. 

Dated:  December  15, 1998. 
Donaie  R.  Marshall, 
Deputy  Administrator. 
IFR  Doc.  g»-33888  Filed  12-23-98;  8:45  am] 

MJJNQ  CODE  4410-Oaai 


SUIMARY:  The  U.S.  National 
Administrative  Office  (NAO)  gives 
notice  that  on  December  18, 1998.  U.S. 
Submission  #9803  was  accepted  for 
review.  The  submission  was  filed  with 
the  NAO  on  October  19. 1998  by  the 
International  Brotherhood  of  Teamsters. 
Teamsters  Canada.  Quebec  Federation 
of  Labor.  Teamsters  Local  973 
(Montreal),  and  the  International  Labor 
Rights  Fund.  The  submission  raises 
issues  of  anti-union  motivated  plant 
closing  and  delays  in  the  union 
certification  procedure  in  cases 
involving  multiple  franchise  business 
employers  and  locations.  The  issues 
arose  from  efforts  to  organize  employees 
of  a  McDonald's  restaurant  in  the  dty  of 
St.  Hubert.  Quebec.  Canada. 

Article  16(3)  of  the  North  American 
Agreement  on  Labor  Coofwration 
(NAALC)  provides  for  the  review  of 
labor  law  matters  in  Canada  and  Mexico 
by  the  NAO.  The  objectives  of  Uie 
review  of  the  submission  will  be  to 
gather  information  to  assist  the  NAO  to 
better  understand  and  publicly  report 
on  the  Government  of  Canada's 
compliance  with  the  obligations  set 
forth  in  the  NAALC. 
EFFECTIVE  DATE:  December  18. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
frasema  T.  CJarza,  Secretary,  U.S. 
National  Administrative  Office. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W..  Room  C-4327. 
Washington,  D.C.  20210.  Telephone: 
(202)  501-6653  (this  is  not  a  toll-free 
nimiber). 

SUPPl^MENTARY  INFORMATION:  On 
October  19. 1998.  U.S.  Submission 
#9803  was  filed  witii  tiie  NAO  by  the 
International  Brotherhood  of  Teamsters, 
Teamsters  Canada,  Quebec  Federation 
of  Labor.  Teamsters  Local  973 
(Montreal),  and  the  International  Labor 
Rights  Fund.  The  submission  raises 
issues  of  anti-union  motivated  plant 
closing  and  delays  in  the  union 
certification  procedure  in  cases 
involving  multiple  fi-anchise  employer 
and  business  locations. 

The  submitters  allege  that  in  February 
1998.  a  franchisee  of  McDonald's 
Corporation  violated  workers'  rights  to 


organize  when  it  closed  its  St.  Hubert 
restaurant  during  the  union  certification 
process.  They  assert  that  the  Quebec 
Government  violated  Articles  2  and  3  of 
the  NAALC  by  not  providing  a  remedy 
for  a  plant  closure  based  on  anti-union 
motives  and  not  enforcing  the  freedom 
of  association.  The  submitters  also 
assert  that  the  absence  of  recourse 
procedures  to  the  individual  workers 
who  lost  employment  after  the  closure 
of  McDonald's  constitutes  a  violation  of 
.    Article  4(2)  of  the  NAALC. 

The  submitters  allege  that  efforts  to 
organize  employees  of  a  McDonald's 
restaurant  in  the  city  of  St.  Hubert. 
Quebec.  Canada  were  hindered  by  the 
imion  certification  process.  The 
submitters  assert  that  the  Quebec 
Government's  certification  process 
violates  Article  5(1)  of  the  NAALC 
which  commits  the  Parties  to  ensure 
that  administrative,  quasi-judicial, 
judicial,  and  labor  tribimal  proceedings 
are  not  unnecessarily  compUcated  and 
do  not  entail  imreasonable  time  limits 
or  delays. 

The  procedural  guidelines  for  the 
NAO,  published  in  the  Federal  Register 
on  April  7. 1994.  59  FR  16660.  specify 
that,  in  general,  the  Secretary  of  the 
NAO  shall  accept  a  submission  for 
review  if  it  raises  issues  relevant  to 
labor  law  matters  in  Canada  or  Mexico 
and  if  a  review  would  further  the 
objectives  of  the  NAALC. 

Submission  U.S.  #9803  relates  to  labor 
law  matters  in  Canada.  A  review  woidd 
appear  to  further  the  objectives  of  the 
NAALC.  as  set  out  in  Article  1  of  the 
NAALC.  among  them  improving 
working  conditions  and  Uving  standards 
in  each  Party's  territory,  promoting  the 
set  of  labor  principles,  and  encouraging 
publication  and  exchange  of 
information,  data  development  and 
coordination  to  enhance  mutually 
beneficial  understanding  of  the  laws 
and  institutions  governing  labor  in  each 
Party's  territory. 

Accordingly,  this  submission  has 
been  accepted  for  review  of  the 
allegations  raised  therein.  The  NAO's 
decision  is  not  intended  to  indicate  any 
determination  as  to  the  validity  or 
accixracy  of  the  allegations  contained  in 
the  submission.  The  objectives  of  the 
review  will  be  to  gather  information  to 
assist  the  NAO  to  better  understand  and 
publicly  report  on  the  freedom  of 
association  and  protection  of  the  right  to 
organize  raised  in  the  submission, 
including  the  Government  of  Canada's 
compliance  with  the  obligations  agreed 
to  under  Articles  2.3,4  and  5  of  the 
NAALC.  The  review  will  be  completed, 
and  a  public  report  issued,  within  120 
days,  or  180  days  if  circumstances 
require  an  extension  of  time,  as  set  out 
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in  the  procedural  guidelines  of  the 
NAO. 

Signed  at  Washington,  D.C.  on  December 
18. 1998. 

Iranma  T.  Garza, 

Secretary,  U.S.  National  Administrative 
Office. 

[FR  Doc.  98-34007  Filed  12-22-98;  8:45  ami 
MLUNQ  CODE  4S1»-»# 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

Investigations  Regarding  CarHfications 
of  Eiigibiiity  to  Apply  for  Worfier 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 


notice.  Upon  receipt  of  these  petitions, 
the  Acting  Director  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Section  221 
(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II. 
Chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  pubUc  hearing,  provided  such 
a  request  is  filed  in  writing  with  the 
Acting  Director,  Office  of  Trade 

Appendix 

[Petitions  Instituted  on  12/07/1998] 


Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  January  4. 
1999. 

Interested  person  are  invited  to 
submit  writtffli  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  January  4, 
1999. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue,  N.W.,  Washington,  D.C  20210. 

Signed  at  Washington,  D.C  this  7th  day  of 
December,  1998. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistaiice. 


TA-W 


Subject  finn  (petitioners) 


Location 

Dateofpeti- 
tk>n 

Chicago,  IL 

Milwaukee,  Wl 

KendaJhnfle.  IN 

11/24/1998 
11/25/1998 

11/24/1998 

Cuthbert.  GA 

11/17/1998 

Quakertown,  PA 

11/17/1998 

Olympia,  WA 

Strawbeny  Pins,  TN .... 
Weirton.  WV 

11/20/1998 
01/23/1998 
11/12/1998 

Arden  Hills.  MN  .„ 

Cleveland  OH 

11/24/1998 
11/17/1998 

Pasadena.  TX 

11/13/1998 

BakKvyn.  MS 

11/24/1998 

i_IiIi.kI(_iujl   r\D 

12/01/1998 

Gardiner.  OR 

11/23/1998 

Odessa,  TX 

11/18/1998 

Ctieektowaga,  NY 

Elizabeth,  PA  

10/22/1998 
11/20/1998 

West  Mifflin.  PA  

11/23/1998 

Scranton.  PA 

11/24/1998 

Holmdel.  NJ  

11/10/1998 

Piscatawav.  NJ  

11/18/1998 

Benton  Harbor.  Ml  

Hutchinsoa  KS  

11/23/1998 
11/05/1998 

Fairiawn.  NJ 

11/23/1998 

Denver.  CO 

11/19/1998 

WeUsviHe.  NY 

11/20/1998 

Belleville.  PA 

11/20/1998 

Omak,  WA 

11/30/1998 

Ftoyd,  VA  

11/25/1998 

WilNamsport  PA 

11/22/1998 

Product(s) 


35.309  ... 

35.310  ... 

35.311  ... 

35.312  ... 

35.313  .. 

35.314  .. 

35.315  .. 

35.316  .. 

35.317  .. 

35.318  .. 

35.319  .. 

35.320  .. 

35.321  .. 

35.322  .. 

35.323  .. 

35.324  .. 

35.325  .. 

35.326  .. 

35.327  .. 

35.328  .. 

35.329  .. 

35.330  .. 

35.331  .. 

35.332  .. 

35.333  .. 

35.334  .. 

35.335  .. 

35.336  .. 

35.337  .. 

35.338  .. 


Amoco  Corp  (Co.)  - 

A.L  Gebhardl  (Co.)  

Siebe  AppMcance  Controls  (Co.) 

Best  Manufacturing  (Wkrs) 

AM  Communicatk>ns  Inc  (Wkrs)  — 

Crown  Corit  and  Seal  (Co.) 

Hensley  Woodworking  (Co.) — 

Weirton  Steel  Corp  (ISWU) 

Tycom  Corporatkx)  (Wkrs)  

LTV  Steel  (USWA)  

Simpson  Pasadena  Paper  (UPWIU) 

Lucky  Star  Industries  (Co.) 

Tokyo  Electron  Oregon  (Wkrs) 

Intematkxial  Paper  (AWPPW) 

Blackhawk  Serynces  (Co.)  

Cooper  Turt)Compressor  (Wkrs) 

Charles  Bluestone  Co  (USSW)  ....... 

Tube  City.  Inc  (USWA) 

Fastwxis  Intematxxial  (UNITE) 

Revkxi.  Inc  (UAW) 

Pfvlips  Consumer  Coawn.  (Wkrs)  .... 

Ausco  Products.  Inc  (Co.) 

Hubco.  Inc  (UNITE)  

Inverness  oiesigntech  (Wkrs) 

Coastal  Oil  and  Gas  (Wkrs) 

Dresser  Rand  Energy  (lAMAW) 

New  Holland  North  America  (Wkrs) 

Omak  Wood  Products  (WCIW)  . 

Cross  Creek  Apparel  (Co.) 

Wundies.  Inc  (Wkrs) 


Oi  and  Gas. 

Leatfier    for    Footwear    and    Personal 
goods. 

Electomechanical  Appliance  Controls. 

Bibb  Aprons. 

Status  Monitoring  Equipment  for  CaUe 

TV. 
/Uuminum  Beverage  Cans. 
Wood  Furniture. 
Hot  Band  Steel. 
Drill  Bits. 

Hot  and  Com  Roled  Steel. 
Commodtty  Pulp.  Coated  and  uncoaled 

Paper. 
Levi  Jeans. 
Sikxxi  Wafers. 
Unertx)ard. 

Engine  Repair  Servwe. 
Centrifugal  /Vir  Compressors. 
Stainless  Steel  and  Nickel  Mof  Scrap. 
Scrap  Steel. 

Men's  Coats  and  Jackets.  ^ 

Cosmetics  and  Fragrances. 
Cellular  Telephones. 
Mechanical  Screw  Jacks. 
Fiber  and  CkMh  Bags. 
Hair    Removal,    Personal    Electrolysis. 

Wax. 
01  and  Gas. 
Steam  Turbines. 

Skki-Steer  Loaders,  Manuer  Spreaders. 
Soft  Plywood. 
Turtteneck  Shirts.  T-SNrts. 
Ladies'  Intimate  Apparel. 
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(FR  Doc.  98-34008  Filed  12-22-95;  8:45  am) 
BILUNG  CODE  4S10-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

n'A-W-34,816] 

Cone  International,  Portland,  OR; 
Dismissal  of  Application  for 
Reconsideration 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Acting  Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
Cone  International,  Portland,  Oregon. 
The  review  indicated  that -the 
application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 
TA-W-34,816;  Cone  International, 

Portland,  Oregon  (December  17, 

1998) 

Signed  at  Washington,  D.C.  this  17th  day 
of  December,  1998. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  98-34011  Filed  12-22-98;  8:45  am] 

BILUNG  CODE  4S10-3IMH 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

n'A-W-35.298] 

Fort  James  Corporation  Old  Town, 
Maine;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  November  30, 1998  in 
response  to  a  worker  petition  which  was 
filed  on  November  19, 1998  on  behalf  of 
workers  at  Fort  James  Corporation,  Old 
Town,  Maine. 

The  petitioner  has  requested  that  the 
petition  "be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  11th  day  of 
December  1998. 

Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  98-34015  Filed  12-22-98;  8:45  am) 

BiUmO  CODE  45ia-3l>-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-35,004] 

Harris  Semiconductor  Corp.  Findlay, 
OH;  Dismissal  of  Application  for 
Reconsideration 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Acting  Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
Harris  Semiconductor  Corporation, 
Findlay,  Ohio.  The  review  indicated 
that  the  application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-35,004;  Harris  Semiconductor 
Corporation  Findlay.  Ohio 
(December  17, 1998) 

Signed  at  Washington,  D.C.  this  17th  day 
of  December,  1998. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  98-34009  Filed  12-22-98;  8:45  am] 

BILUNG  CODE  4S10-aO-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


n'A-W-35.302] 

Inter-National  Childrenswear 
Ohatchee,  Alabama;  Notice  of 
Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  November  30,  1998  in 
response  to  a  worker  petition  which  was 
filed  on  behalf  of  workers  at  Inter- 
National  Childrenswear,  Ohatchee, 
Alabama. 

Currently,  there  is  an  investigation 
(TA-W-35.262)  in  progress  for  the 
workers  at  the  subject  plant. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose;  and 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC  this  11th  day  of 
December  1998. 
Grant  D.  Beale, 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  98-34016  Filed  12-22-98;  8:45  am) 

BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

n'A-W-35,169  and  NAFTA-02704] 

Jayo  Sportswear,  Bethlehem, 
Pennsylvania;  Dismissal  of  Application 
for  Reconsideration 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Acting  Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
Jayo  Sportswear,  Bethlehem, 
Pennsylvania.  The  review  indicated  that 
the  application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-35,169:  Jayo  Sportswear, 
Bethlehem,  Pennsylvania 
(December  17,  1998) 

Signed  at  Washington,  D.C.  this  17th  day 
of  December,  1998. 

Grant  D.  Beale. 

Acting  Director.  Office  of  Trade  A  djustment 
Assistance. 

[FR  Doc.  98-34012  Filed  12-22-98;  8:45  am) 

BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


rTA-W-^,272] 

Mead  Corporation;  Rumford,  Maine; 
Notice  of  Termination  of  Investigation 

Pursuant  to  Section  250  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  November  30, 1998,  in 
response  to  a  petition  filed  on  the  same 
date  on  behalf  of  workers  at  Mead 
Corporation,  Rumford,  Maine. 

Currently,  there  is  a  petition 
investigation  (TA-W-35,090)  in 
progress  for  the  workers  at  the  subject 
firm.  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  in  Washington,  DC  this  10th  day  of 
December  1998. 

Grant  D.  Beale, 

Acting  Director.  Office  Trade  Adjustment 
Assistance. 

[FR  Doc.  98-34017  Filed  12-22-98;  8:45  am] 

BILUNG  CODE  4S10-30-M 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-02747] 

Aeroquip  Corporation,  Clinton 
Township,  Michigan;  Notice  of 
Tennination  of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 
TAA),  and  in  accordance  with  Section 
2S0(a),  Subchapter  D.  Chapter  2.  Title  n. 
of  the  Trade  Act  of  1974.  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  November  4, 1998  in 
response  to  a  petition  filed  on  behalf  of 
workers  at  Aeroquip  Corporation, 
Clinton  Township,  Michigan. 

The  petitioner  nas  requested  that  his 
petition  for  transitional  adjustment 
assistance  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  D.C.,  this  16th  day 
of  December  1998. 
Grant  D.  Beak, 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  98-34014  Filed  12-22-98;  8:45  am] 
■LLMQ  OOOE  4S10-3e-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Detenninations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  December.  1998. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibiUty  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibiUty 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  that  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  that  sales  or  production,  or  both, 
of  the  firm  or  sub-division  have 
decreased  absolutely,  and 


(3)  that  increases  of  imports  of  articles 
like  or  directly  competitive  with  articles 
produced  by  the  firm  or  appropriate 
subdivision  have  contributed 
importantly  to  the  separations,  or  threat 
of,  and  to  the  absolute  decline  in  sales 
or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  that 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-35.052;  Preferred  Electronics, 

CPH  Preferred  Holding  Corp.. 

SomersviUe,  CT 
TA-W-34.879;  Show  Me  Jacket 

Manufacturing,  California,  MO 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

TA-W-35,069;  Greenwich  Air  Services. 

d/b/a  GE  Engine  Services,  Miami, 

FL 
The  Workers  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 
TA-W-35,062;  Chicago  Rawhide,  SKF 

USA,  Gastonia.  NC 
TA-W~35.038.  Litton  Industries.  Inc., 

Electro-Optical  Systems 
Div..  Applied  Optics  Center.  Dallas. 
TX 
TA-W-35,1 14;  Sprague  Prutsman,  Inc.. 

Div.  of  Dana/Echlin  Automotive 

Group,  Traverse  City,  MI 
TA-W-35,081;  Fabcare,  Inc.,  Pickwick 

Dam,TN 
TA-W-35,064;  Martech  Medical 

Products,  Inc.,  Harleysville,  PA 
TA-W-35,235;  Dunn-It.  Odessa,  TX 
TA-W-35.289:  Grahm-Field  Health 

Products,  Inc..  Hauppauge,  NY 
TA-W-35,019:  Intel  Corp.,  Fab  11,  Rio 

Rancho,  NM 
TA-W-34,896;  Paxar  Woven  Label, 

Paterson.  NJ 
TA-W-35,1 24;  Twinstar  Semiconductor, 

A  Subsidiary  of  Texas  Instruments. 

Richardson,  TX 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-35.183;  Lincoln  Brass  Works, 

Inc.,  Waynesboro  Div.,  Waynesboro, 

TN 
The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 


Affirmative  Determinations  for  Work«r 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 
TA-W-34,991:  Sappi  Fine  Papers  North 

America,  WesArook,  ME; 

September  9,  1997. 
TA-W-35, 196;  Monarch  Machine  Tool 

Co..  Cortland.  NY;  October  28. 

1997. 
TA-W-35.166:  Leybold  Vacuum 

Products.  Inc..  Export,  PA;  October 

14.  1997. 
TA-W-35.986.  TA-W-34.987,  TA-W- 

34.988;  Russell  Corp..  Slocomb.  AL. 

Midland.  GA  and  Marianna.  FL; 

August  25.  1997. 
TA-W-35. 070;  CTS  of  Bentonville. 

Bentonville.  AR:  September  30, 

1997. 
TA-W-35.182;  PL  Subsidiary,  Inc.,  PL 

Garment  Finishers.  Dublin,  GA: 

October  21, 1997. 
TA-W-35,245  6-  A;  PL  Industries,  Inc., 

Puerto  Rico  Operations,  Mayaguez, 

PR  and  Las  Marias,  PR:  October  21. 

1997. 
TA-W-35.046;  Gates  Power  Drive 

Products.  Inc.,  Dothan,  AL: 

September  18.  1997. 
TA-W-35.336;  Omak  Wood  Products. 

Omak,  WA:  November  30,  1997. 
TA-W-35,016;  Fasco  (Formerly  Eaton 

Technologies.  Inc),  DC  Motors  Div.. 

Parsons.  TN:  September  12.  1997. 
TA-W-35.307;  Garment  Finishers 

International.  El  Paso,  TX: 

November  19,  1997. 
TA-W-35,029  &■  A;  Ouitman 

Manufacturing  Co..  Ouitman  GA 

and  Barwick  Manufacturing  Co., 

Barwick,  GA:  September  15, 1997. 
TA-W-35.338;  Wundies.  Inc.. 

WiUiamspori,  PA:  July  4.  1998. 
TA-W-35,214;  Owens-Brigam  Medical 

Co.,  Newland,  NC:  November  2. 

1997. 
TA-W-35,232;  Romart,  Inc.,  Scranton. 

PA:  November  4,  1997. 
TA-W-35,300;  ASARCO,  Inc.,  Omaha, 

NE:  September  7,  1998. 
TA-W-35,094;  Dash  America  d/b/a 

Pearl  Izumi.  Broomfield  Plant, 

Broom  field,  CO:  September  30. 

1997. 
TA-W-35.261;  Crane  Valves  Machine 

Shop,  Rogers,  AR:  November  10, 

1997. 
TA-W-35,138;  Curry  Grain  Co.,  Glenns 

Ferry,  ID:  October  9.  1997. 
TA-W-35,130;  Beloit  Corp.,  Dalton,  MA: 

Octobers.  1997. 
TA-W-35.240;  Siemens  Energy  and 

Automation  Industries  Products 
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Div..  NEMA  Motors.  Little  Rock.  AR: 

September  10,  1998. 
TA-W-35,140:  Georgia  Pacific,  Lebonite 
■  Hardboard  Div..  Lebanon.  OR: 

October  13.  1997. 
TA-W-35.174:  Northwestern  Steel  and 

Wire  Co..  Sterling  IL:  October  20. 

1997. 
TA-W-35.882:  BS-B  Corp..  Miami 

Lakes.  FL:  August  11. 1997. 
TA-W-35,015;  Marcelle's  Fashions,  Inc.. 

EI  Paso.  TX:  September  14. 1997. 
TA-W-35.017:  ABD.  Inc..  North  Bergen. 

NJ:  August  28. 1997:  August  28. 

1997. 
TA-W-35.165;  L  and  D  Ladies'  Bottom. 

Inc..  Brooklyn.  NY:  October  13. 

1997. 
TA-W-35.135;  Computalog  Wireline 

Services.  Haps.  KS:  October  9. 1997. 
TA-W-35.895  &■  A;  Loredo/Code  West 

Boot  Div.  A  Div.  Of  The  Genesco 

Corp..  Nashville.  TNand 

Waynesboro.  TN:  July  30. 1997. 
TA-W-35,195:  Bulk-Pack.  Inc..  Denison. 

TX:  October  20,  1997. 
TA-W-35.125:  Pool  Co  Headquartered 

in  Houston.  TX  and  Operating  in 

the  Following  States;  A;  TX.  B  OK, 

C;  NM.  D;  MT.  E;  ND:  October  10. 

1997. 

Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a).  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
sununaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  December, 
1998. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibiUty  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  that  a  significant  nmnber  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agriciiltural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  fit>m  employment 
and  either — 

(2)  that  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely. 

(3)  that  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  in  ports 
contributed  importantly  to  such 
woiicers'  separations  or  threat  of 


separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  that  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  fit>m 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  bom 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
NAFTA-TAA-02558:  Show  Me  Jacket 

Manufacturing.  California.  MO 
NAFTA-TAA-02722:  Dan  River.  Inc., 

Spindale  Plant,  Spindale.  NC 
NAFTA-TAA-02733:  Saldan  Bindery. 

Inc..  Brooklyn.  NY 
NAFTA-TAA-02620;  Windfall 

Products.  Inc..  St.  Mary's.  PA 
NAFTA-TAA-02711;  United  States 

Leather.  Inc..  A.L.  Gebhardt  Div.. 

Bruce  Street  Split  Tannery. 

Milwaukee,  WI 
NAFTA-TAA-02700;  Lincoln  Brass 

Works.  Inc..  Waynesboro  Div., 

Waynesboro.  TN 
NAFTA-TAA-02693;  Sprugue 

Purtsman,  Inc..  Div.  of  Dana/Echlin 

Automotive  Group.  Traverse  City. 

MI 
NAFTA-TAA-02757;  Wundies,  Inc., 

Williamsport,  PA 
NAFTA-TAA-02638;  Martech  Medical 

Products,  Inc.,  Harleysville,  PA 
NAFTA-TAA-02644;  Fabcare,  Inc., 

Pickwick  Dam.  TN 
NAFTA-TAA-02631:  Preferred 

Electronics.  CPH  Preferred  Holding 

Corp.,  Somersville,  CT 
NAFTA-TAA-02653;  Utton  Industries. 

Inc.,  Electro-Optical  Systems  Div., 

Applied  Optics  Center,  Dallas,  TX 
NAFTA-TAA-02647;  Chicago  Rawhide 

SKF  USA,  Gastonia,  NC 
The  investigation  revealed  that  the 
criteria  for  eligibility  have  not  been  met 
for  the  reasons  specified. 
NONE 

Aflfinnative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-02775:  Magnetek,  Motor 

and  Generator  Group,  Prairie  Grove, 

AR:  December  7. 1997. 
NAFTA-TAA-02576;  Crown  Pacific, 

Banners  Ferry  Div.,  Banners  Ferry, 

ID:  August  15,  1997. 
NAFTA-TAA-02709:  Oar-Mar.  Inc., 

Cherryville.  NC:  October  27. 1997. 
NAFTA-TAA-02710:  Bulk-Pack.  Inc.. 

Denison.  TX:  October  20, 1997. 


NAFTA-TAA-02738  &■  A;  Talon,  Inc., 
Div.  Of  Coats  North  America, 
Stanley,  NC  and  Lake  City,  SC: 
November  16, 1997. 

NAFTA-TAA-02674;  Fasco  (Formerly 
Eaton  Technologies,  Inc).,  DC 
Motors  Div.,  Parsons,  TN:  October 
20,  1997. 

NAFTA-TAA-02702;  Cordis  Corp..  A 
Johnson  and  Johnson  Co..  Miami 
Lakes.  FL  October  23. 1997. 

NAFTA-TAA-02752;  ASARCO,  Inc.. 
Chnaha,  NE:June  14, 1998. 

NAFTA-TAA-02701,  A  6-  B;  PL 
Subsidiary,  Inc..  PL  Garment 
Finishers,  Dublin,  GA  and  PL 
Industries,  Inc.,  Puerto  Rico 
Operations  Located  in  Mayaguez, 
PR  and  Las  Marias,  PR;  October  26. 
1997. 

NAFTA-TAA-02743;  Crane  Valves. 
Machine  Shop.  Roger.  AR: 
November  10.  1997. 

NAFTA-TAA-02676;  Curry  Grain  Co.. 
Glenns  Ferry,  ID:  October  9, 1997. 

NAFTA-TAA-02732;  Siemens  Energy 
and  Automation,  Industrial 
Inducts  Div.— NEMA  Motors,  Little 
Rock,  AR:  February  1, 1999. 

NAFTA-TAA-02729;  Belden  Wire  6- 
Cable  Co.,  Franklin,  NC:  November 
4, 1997. 

NAFTA-TAA-C2719;  Quickie 

Manufacturing  Corp  Br  Assembly 
Services.  Inc..  El  Paso.  TX:  October 
21. 1997. 

NAFTA-TAA-02731:  Anvil  Knitwear. 
Mullins.  SC:  November  9. 1997. 

NAFTA-TAA-02756;  Anvil  Knitwear. 
Whiteville,  NC:  November  20, 1997. 

NAFTA-TAA-C2721:  Champion 

Products,  Inc.,  Dunn,  NC:  November 
4, 1997. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  December, 
1998.  Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
4318,  U.S.  Departinent  of  Labor,  200 
Constitution  Avenue,  NW,  Washington, 
IX]  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 

Dated:  December  16, 1998. 
Grant  D.  Beak, 

Acting  Director.  Office  of  Trade  Adjustment 

Assistance. 

(PR  Doc.  98-34013  Filed  12-22-98;  8:45  am) 
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SUMHMARY:  The  Copyright  Office  is 
preparing  recommendations  for 
Congress,  in  accordance  with  Section 
403  of  the  Digital  Millennium  Copyright 
Act,  on  the  promotion  of  distance 
education  through  digital  technologies. 
This  notice  requests  written  comments 
firom  all  interested  parties,  including 
representatives  of  copyright  owners, 
nonprofit  educational  institutions,  and 
nonprofit  libraries  and  archives,  in 
order  to  elicit  views  and  information  to 
assist  the  Office  in  its  analysis  of  the 
relevant  issues  preparatory  to  making  its 
report  and  recommendations.  This 
notice  also  annoimces  the  schedule  for, 
and  invites  participation  in,  a  series  of 
three  public  hearings  to  be  held  in 
Washington,  E)C,  Los  Angeles,  California 
and  Chicago,  Illinois. 
DATES:  Written  comments  must  be 
received  in  the  Copyright  Office  on  or 
before  5  p.m.  E.S.T.  on  February  5, 
1999.  Interested  parties  may  submit 
written  reply  comments  in  direct 
response  to  the  vmtten  comments  or  the 
oral  testimony  offered  at  the  hearings. 
Reply  comments  will  become  part  of  the 
record  if  received  on  or  before  5:00  p.m. 
E.S.T.  on  February  24, 1999. 

See  SUPPLEMENTARY  rNFORIMATION  for 
hearing  dates  and  additional  submission 
deadlines. 

ADDRESSES:  All  submissions  should  be 
addressed  to  Sayuri  Rajapakse, 
Attorney- Advisor,  Office  of  Policy  and 
International  Affairs.  Those  sent  by 
regular  mail  should  sent  to  the  U.S. 
Copyright  Office,  Copyright  GC/I&R,  PO 
Box  70400,  Southwest  Station, 
Washington,  DC  20024.  Submissions 
delivered  by  hand  should  be  brought  to 
the  Office  of  Policy  and  International 
Affairs,  Office  of  the  Register,  James 
Madison  Memorial  Building,  Room  LM- 
403, 101  Independence  Avenue, 
Southeast,  Washington,  D.C. 
Submissions  by  telefax  should  be  made 
to  (202)  707-8366.  Submissions  by 
electronic  mail  should  be  made  to 
"disted@loc.gov";  see  SUPPLEMENTARY 
INFORMATION  for  file  formats  and  other 
information  about  electronic  filing. 

See  SUPPLEMENTARY  INFORMATION  for 
hearing  addresses. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shira  Perlmutter,  Associate  Register  for 


PoUcy  and  International  Affairs,  or 
Sayuri  Rajapakse,  Attorney-Advisor, 
Office  of  PoUcy  and  International 
Affairs.  Telephone:  (202)  707-8350. 
Telefax:  (202)  707-8366. 
SUPPLEMENTARY  INFORMATION: 

Written  Comments 

The  Copyright  Office  vrill  be  placing 
all  comments  and  reply  comments  on  its 
Website  (http://lcweD.loc.gov/copyright/ 
disted/).  Comments  and  reply  comments 
should  be  sent,  therefore,  in  one  of  the 
following  formats: 

If  by  regular  mail  or  hand  delivery: 
Send,  to  the  appropriate  address  listed 
above,  two  copies,  each  on  a  3.5-inch 
vtrrite-protected  diskette,  labeled  with 
the  name  of  the  person  making  the 
submission,  his  or  her  title  and 
organization.  The  document  itself  must 
be  in  a  single  file  in  either  Adobe 
Portable  Document  File  (PDF)  format 
(preferred),  or  in  Microsoft  Word 
Version  7.0  or  earlier,  or  in  WordPerfect 
Version  7  or  earlier.  The  file  name  must 
be  no  longer  than  eight  characters  with 
a  three-character  extension. 

If  by  electronic  mail:  Send  to 
"disted@loc.gov"  a  message  containing 
the  name  of  the  person  making  the 
submission,  his  or  her  title, 
organization,  mailing  address,  telephone 
number,  telefax  number  and  e-mail 
address.  The  message  should  also 
identify  the  dociunent  clearly  as  either 
a  comment  or  reply  comment.  The 
document  itself  must  be  sent  as  a  MIME 
attachment,  and  must  be  in  a  single  file 
in  either  Adobe  Portable  Document  File 
(PDF)  format  (preferred),  or  in  Microsoft 
Word  Version  7.0  or  earlier,  or  in 
WordPerfect  7  or  earlier.  The  file  name 
must  be  no  longer  than  eight  characters 
with  a  three-character  extension. 

Anyone  who  is  unable  to  submit  a 
comment  in  electronic  form  should 
submit  ten  paper  copies  by  hand  or  by 
mail  to  the  appropriate  address  listed 
above. 

All  written  comments  should  contain 
the  name  of  the  person  making  the 
submission,  his  or  her  title, 
organization,  mailing  address,  telephone 
number,  telefax  number  and  e-mail 
address. 

Public  Hearings 

The  Copyright  Office  will  hold  three 
public  hearings. 

The  first  hearing  will  be  held  in 
Washington,  DC,  on  January  26  and  27, 
1999,  beginning  at  9  a.m.  E.S.T.  on  both 
days,  at  the  Postal  Rate  Commission, 
third  floor  Hearing  Room,  1333  H  St., 
Northwest,  Washington,  DC.  This 
hearing  will  be  preceded,  on  January  25, 
1999  from  2  p.m.  to  5  p.m.,  E.S.T.  by  a 
demonstration  of  distance  education 
programs  using  digital  technologies  in 
the  Automation  Orientation  Center,  LM 


G-45,  James  Madison  Building,  Library 
of  Congress,  Washington,  DC. 

The  second  will  be  held  in  Los 
Angeles  on  February  10, 1999, 
beginning  at  9  a.m.  P.S.T.,  at  the 
University  of  California  at  Los  Angeles 
(UCLA),  James  West  Alumni  Center 
Conference  Room,  325  Westwood  Plaza, 
Los  Angeles,  California. 

The  third  will  be  held  in  Chicago  on 
February  12, 1999,  beginning  at  9:30 
a.m.  C.S.T.,  at  the  University  of  Illinois 
at  Chicago,  College  of  Medicine,  Room 
423, 1853  West  Polk  St.,  Chicago, 
Illinois. 

Anyone  desiring  to  testify  at  one  of 
the  hearings  should  submit  a  written 
request  by  hand  delivery  or  telefax 
which  should  be  received  no  later  than 
5  p.m.  E.S.T.  on  January  12, 1999.  All 
requests  to  testify  should  identify 
clearly  the  hearing  to  which  reference  is 
made  and  the  individual  or  group 
desiring  to  appear.  The  Copyright  Office 
will  notify  all  witnesses  of  the  date  and 
expected  time  of  their  appearance,  and 
the  maximum  time  allowed  for  their 
testimony. 

Anyone  desiring  to  testify  at  one  of 
the  hearings  must  also  submit  a 
summary  of  their  testimony,  so 
designated.  The  summary  may  be 
delivered  by  hand  or  sent  by  telefax, 
electronic  mail  or  regular  mail.  It  must 
be  received  by  5  p.m.  E.S.T.  at  least  10 
days  prior  to  the  date  of  the  hearing  at 
which  the  testimony  will  be  presented. 
Ten  copies  of  the  summary  are  required 
if  delivered  by  hand  or  sent  by  regular 
mail. 

Background 

On  October  28, 1998,  H.R.  2281.  the 
Digital  Millennium  Copyright  Act,  was 
enacted  into  law  (Pub..  L.  105-304, 112 
Stat.  2860).  Section  403  requires  that  the 
Copyright  Office  consult  with 
representatives  of  copyright  owners, 
nonprofit  educational  institutions,  and 
nonprofit  libraries  and  archives,  and 
thereafter  to  submit  to  Congress 
recommendations  on  how  to  promote 
distance  education  through  digital 
technologies,  including  interactive 
digital  networks,  while  maintaining  an 
appropriate  balance  between  the  rights 
of  copyright  owners  and  the  interests  of 
users.  Such  recommendations  may 
include  legislative  changes. 

The  statute  instructs  the  Register  of 
Copyrights  to  consider: 

(1)  The  need  for  an  exemption  from 
exclusive  rights  of  copyright  owners  for 
distance  education  through  digital 
networks; 

(2)  The  categories  of  works  to  be 
included  under  any  dist-ince  education 
exemption; 
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(3)  The  extent  of  appropriate 
quantitative  limitations  on  the  portions 
of  works  that  may  be  used  under  any 
distance  education  exemption; 

(4)  The  parties  who  should  be  entitled 
to  the  benefits  of  any  distance  education 
exemption; 

(5)  The  parties  who  should  be 
designated  as  eligible  recipients  of 
distance  education  materials  under  any 
distance  education  exemption; 

(6)  Whether  and  what  types  of 
technological  measiues  can  or  should  be 
employed  to  safeguard  against 
unauthorized  access  to,  and  use  or 
retention  of,  copyrighted  materials  as  a 
condition  of  eligibility  for  any  distance 
education  exemption,  including,  in  light 
of  developing  technological  capabilities, 
the  exemption  set  out  in  section  110(2) 
of  title  17,  United  States  Code; 

(7)  The  extent  to  which  the 
availability  of  licenses  for  the  use  of 
copyrighted  works  in  distance 
education  through  interactive  digital 
networks  should  be  considered  in 
assessing  eligibility  for  any  distance 
education  exemption;  and 

(8)  Such  other  issues  relating  to 
distance  education  through  interactive 
digital  networks  that  the  Register 
considers  appropriate. 

In  accordance  with  its  mandate,  on 
November  16, 1998,  the  Copyright 
Office  published  a  Notice  of  Request  for 
Information  in  the  Federal  Register 
asking  for  the  identification  of  parties 
interested  in  the  promotion  of  distance 
education  through  digital  technologies 
and  of  the  issues  with  which  those 
parties  were  concerned.  63  FR  63749 
(Nov.  16, 1998).  Although  December  7, 
1998  was  fixed  as  the  deadline  for 
receipt  of  commtmications  from 
interested  parties,  due  in  part  to  the 
large  volume  of  late  responses,  the 
Office  continued  to  accept  materials  for 
consideration  and  inclusion  in  the 
public  record  until  December  14, 1998. 
By  that  date,  175  responses  were 
received.  The  Office  is  in  the  process  of 
reviewing  all  received  materials. 

Specific  Questions 

The  Office  seeks  comment  on  the 
foUowing  specific  questions.  Parties 
need  not  address  all  questions,  but  are 
encouraged  to  respond  to  those  as  to 
which  they  have  particular  knowledge 
or  information. 
1.  Nature  of  Distance  Education 
(a)  How  may  distance  education  be 
defined?  In  what  sense  does  it  differ 
from  traditional  face-to-foce  education? 
To  what  extent  does  it  utilize  digital 
technologies?  In  what  sense  does  it 
differ  from  the  general  use  of  electronic 
communications  in  educational 
settings? 


(b)  What  is  the  nature  of  the  distance 
education  programs  usmg  digital 
technologies  that  are  currently  available, 
or  in  development?  Do  they  involve 
students  using  the  Internet  as  a 
resource,  communicating  with  teachers 
by  e-mail,  communicating  with  class 
members  in  chat  rooms,  or  participating 
in  classes  conducted  by 
teleconferencing?  To  what  extent  are 
they  interactive?  To  what  extent  are 
they  asynchronous?  To  what  extent  are 
copies  made  or  kept,  and  by  whom? 

fc)  Are  course  materials  made 
available  in  electronic  form?  To  whom 
are  they  made  available?  What 
restrictions  are  imposed  on  their  access, 
use,  modification  or  retention? 

(d)  How  are  such  programs  funded? 
What  proportion  of  the  entities  who 
develop  ot  offer  them  are  nonprofit? 
What  types  of  fees  are  charged  to 
students?  Are  the  programs  intended  to, 
and  do  they,  generate  a  profit? 

(e)  What  proportion  of  such  programs 
are  accredited?  By  whom  are  they 
accredited? 

(f)  Who  are  the  recipients  of  such 
programs?  What  communities  are 
served?  Are  students  primarily  located 
in  any  particular  geographic 
communities  (e.g.,  urban  or  rural)?  Are 
there  particular  criteria  for  enrolling  in 
or  otherwise  gaining  access  to  the 
programs?  How  many  students 
participate  in  a  program  at  a  time?  Are 
the  programs  made  available  to  students 
in  other  coimtries? 

(g)  At  what  level  are  such  programs 
offered?  Are  they  offered  at  the  level  of 
elementary  school,  high  school,  college, 
graduate  school,  or  adult  education?  Are 
courses  offered  for  credit,  and  as  part  of 
decree  programs? 

(n)  To  wnat  extent  is  new  content 
created  for  such  programs,  and  by 
whom?  To  what  extent  is  pre-existing 
content  used,  and  of  what  type  (e.g., 
motion  pictiires,  music,  sound 
recordings,  computer  programs,  books)? 
How  is  it  used,  and  in  what  amoimts? 

(i)  Are  there  institutional  poUcies  in 
place  with  regard  to  the  creation  and 
use  of  such  programs?  Is  any  instruction 
provided  to  students  or  teadiers  in 
connection  with  such  programs 
regarding  copyright  law,  or  regarding 
the  giving  of  attribution  or  credit? 

2.  Role  of  Licensing 

(a)  Where  pre-existing  content  is  used 
in  distance  education  programs  using 
digital  technologies,  to  what  extent  do 
the  persons  or  entities  involved  obtain 
permission  for  the  use  of  that  content? 
Is  this  accomplished  by  direct  contact 
with  the  copyright  owner,  or  in  some 
other  way?  To  what  extent  do  the 
parties  enter  into  negotiated  licenses,  or 
use  form  contracts? 


(b)  To  what  extent  do  the  persons  or 
entities  providing  such  programs  rely  on 
defenses  available  under  the  copyright 
law  in  choosing  not  to  obtain  a  license 
(e.g..  fair  use,  section  110(2),  or  the 
doctrine  of  implied  license)?  To  what 
extent  do  they  use  public  domain 
material,  and  if  so,  of  what  type? 

(c)  Have  there  been  difficulties  in 
obtaining  licenses?  If  so,  for  what 
reason(s)?  Are  the  difficulties  different 
in  nature  or  degree  than  for  other  types 
of  uses,  including  traditional  education 
and  including  multimedia  uses 
generally? 

(d)  To  what  extent  can  technology  be 
used  now  or  in  the  future  to  ameliorate 
any  difficulties  in  licensing?  Can  it 
serve  to  facilitate  the  identification  of 
rights  holders,  the  clearance  of  rights 
and  the  process  of  obtaining  licenses, 
including  price  differentiation  based  on 
such  attributes  as  the  user's  purpose, 
need,  institutional  affiliation,  or  ability 
to  pay? 

(e)  What  other  options  exist  for 
making  the  permissions  process  easier? 
How  likely  is  the  development  of 
collective  or  blanket  licensing,  or  "one- 
stop  shops."  and  within  what  time 
ftaiae? 

3.  Use  of  Technology 

(a)  What  technologies  are  used  to 
prepare  and  disseminate  digital  distance 
education  programs?  Are  these 
technologies  specifically  developed  or 
produced  for  the  distance  education 
programs,  or  are  they  generally 
conunercially  available? 

(b)  What  technologies  are  available  to 
protect  the  security  of  digital  distance 
education  programs?  In  particular,  are 
there  technologies  in  use  or  under 
development  that  can  prevent  the 
unauthorized  reception,  use.  or 
retention  of  copyrighted  materials 
incorporated  into  such  programs,  or  that 
can  authenticate  materials  or  protect 
their  integrity?  What  is  the  time  frame 
for  the  availability  of  such  technologies? 
What  parties  or  entities  are  developing 
them,  and  what  type  of  costs  are 
involved  in  implementing  them? 

4.  Application  of  Copyright  Law  to 
Distance  Education 

(a)  Is  existing  law  adequate  in 
addressing  current  and  anticipated 
forms  of  distance  education  using 
digital  technology?  If  not.  in  what  ways 
is  it  inadequate?  Are  there  reasons  why 
digital  transmissions  should  be  treated 
differently  from  education  through 
broadcasting  or  closed  circuit 
technologies,  or  in  a  traditional 
classroom? 

(b)  Is  it  preferable  to  deal  with  the 
cop]rright  issues  raised  by  digital 
distance  education  through  specific 
exemptions  like  section  110(2)  or 
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through  a  flexible  balancing  approach 
like  fair  use?  What  role  should  be 
played  by  voluntary  guidelines  such  as 
the  Fair  Use  Guidelines  for  Educational 
Multimedia  (sometimes  referred  to  as 
the  Consortium  of  College  and 
University  Media  Centers  (CCUMC) 
guidelines)? 

(c)  If  a  new  or  amended  exemption  or 
exemptions  for  distance  education  were 
to  be  adopted:  • 

•  Which  section  106  rights  should  or 
should  not  be  covered? 

•  What  categories  of  works  should  or 
should  not  be  covered? 

•  To  what  extent  should  there  be 
quantitative  limitations  on  the  portions 
of  a  work  that  can  be  used? 

•  Who  should  be  entitled  to  the 
benefits  of  such  an  exemption? 
Accredited  or  nonprofit  institutions 
only? 

•  How  should  the  class  of  eligible 
recipients  be  defined? 

•  Should  such  an  exemption  be 
limited  to  nonprofit  distance  education 
activities? 

•  Should  the  use  of  technological 
measures  to  protect  against 
unauthorized  access  to,  and  use  or 
retention  of,  copyrighted  materials  be 
required?  If  so,  what  types  of  measures? 

•  To  what  extent  should  the 
availability  of  licenses  for  the  use  of 
copyrighted  works  be  considered  in 
assessing  eligibility? 

•  Should  there  be  limitations  on 
student  copying  or  retention  of  the 
copyrighted  materials? 

•  Should  the  provision  of  electronic 
reserves  be  included? 

•  Should  the  provision  of  any 
information  about  copyright  law  be 
required  as  a  condition  for  eligibility? 

•  Are  there  other  factors  that  should 
be  taken  into  account? 

(d)  What  would  be  the  economic 
impact  of  such  an  exemption,  including 
the  impact  on  the  actual  or  potential 
markets  of  copyright  owners  of  different 
types  of  works? 

(e)  What  would  be  the  international 
implications  of  such  an  exemption? 
Would  it  be  consistent  with  U.S.  treaty 
obligations? 

Dated:  December  18, 1998. 
Marybeth  Peters, 

Register  of  Copyrights. 

IFR  Doc.  98-34010  Filed  12-22-98;  8:45  am] 

BILUNQ  CODE  1410-aO-P 


NATIONAL  CX>UNCIL  ON  OISABIUTY 
Advisory  Comminee  Conference  Calls. 

agency:  National  Council  on  Disability 
(NCD). 


summary:  This  notice  sets  forth  the 
schedule  of  the  forthcoming  conference 
calls  for  NCD's  advisory  committees — 
International  Watch  and  Technology 
Watch.  Notice  of  this  meeting  is 
required  under  Section  10  (a)(l)(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L.  92-463). 

INTERNATIONAL  WATCH:  The  purpose  of 
NCD's  International  Watch  is  to  share 
information  on  international  disability 
issues  and  to  advise  NCD's  International 
Committee  on  developing  policy 
proposals  that  will  advocate  for  a 
foreign  policy  that  is  consistent  with  the 
values  and  goals  of  the  Americans  wfth 
Disabilities  Act. 

date:  January  20, 1999, 12:00  noon-l:00 
p.m.  est. 

FOR  INTERNATIONAL  WATCH  INFORMATION. 
contact:  Lois  T.  Keck,  Ph.D.,  Research 
Specialist,  National  Council  on 
Disability,  1331  F  Street  NW,  Suite 
1050,  Washington.  D.C.  20004-1107; 
202-272-2004  (Voice),  202-272-2074 
(TTY),  202-272-2022  (Fax). 
Ikeck@ncd.gov  (e-mail). 
TECHNOLOGY  WATCH:  NCD's  Technology 
Watch  (Tech  Watch)  is  a  community- 
based,  cross-disability  consumer  task 
force  on  technology.  Tech  Watch 
provides  information  to  NCD  on  issues 
relating  to  emerging  legislation  on 
technology  and  helps  monitor 
compliance  with  civil  rights  legislation, 
such  as  Section  508  of  the 
Rehabilitation  Act  of  1973,  as  amended. 
DATE:  January  15, 1998, 1:15  p.m.-3:15 
p.m.  est. 

FOR  TECHNOLOGY  WATCH  INFORMATION, 
CONTACT:  Jamal  Maznii.  Program 
Specialist,  National  Council  on 
Disability,  1331  F  Street  NW.  Suite 
1050.  Washington.  D.C.  20004-1107; 
202-272-2004  (Voice).  202-272-2074 
(TTY).  202-272-2022  (Fax), 
jmazrui@ncd.gov  (e-mail). 
AGENCY  MISSION:  The  National  Council 
on  Disability  is  an  independent  federal 
agency  composed  of  15  members 
appointed  by  the  President  of  the 
United  States  and  confirmed  by  the  U.S. 
Senate.  Its  overall  purpose  is  to  promote 
policies,  programs,  practices,  and 
procedures  that  guarantee  equal 
opportunity  for  all  people  with 
disabilities,  regardless  of  the  nature  of 
severity  of  the  disability;  and  to 
empower  people  with  disabilities  to 
achieve  economic  self-sufficiency, 
independent  living,  and  inclusion  and 
integration  into  all  aspects  of  society. 
These  committees  are  necessary  to 
provide  advice  and  recommendations  to 
NCD  on  international  disability  issues 
and  technology  accessibility  for  people 
vkrith  disabilities. 


We  currently  have  balanced 
membership  representing  a  variety  of 
disabling  conditions  form  across  the 
United  States. 

Open  Conference  Calls 

These  advisory  committee  conference 
calls  of  the  National  Council  on 
Disability  will  be  open  to  the  public. 
However,  due  to  fiscal  constraints  and 
staff  limitations,  a  limited  number  of 
additional  lines  will  be  available. 
Individuals  can  also  participate  in  the 
conference  calls  at  the  NCD  office. 
Those  interested  in  joining  these 
conference  calls  should  contact  the 
appropriate  staff  member  listed  above. 

Records  will  be  kept  of  all 
International  Watch  and  Tech  Watch 
conference  calls  and  will  be  available 
after  the  meeting  for  public  inspection 
at  the  National  Council  on  Disability. 

Signed  in  Washington,  DC.  on  December 
16. 1998. 
Ethel  0.  Brigga. 
Executive  Director. 
IFR  Doc.  98-33999  Filed  12-22-98;  8:45  ami 

BILUNQ  CODE  ««»-MA-M 


NATIONAL  QAMBLINQ  IMPACT  STUDY 
COMMISSION 

Meeting 

AGENCY:  National  Gambling  Impact 
Study  Commission,  Indian  Gambling 
Subcommittee.  '^^ 

ACTION:  Notice  of  public  meeting. 

DATES:  Thursday,  January  7, 1999,  9:00 
a.m.  to  5:30  p.m.  (PST). 
ADDRESSES:  The  meeting  site  will  be: 
Doubletree  Hotel  Seattle  Airport,  18740 
Pacific  Highway  South,  Seattle.  WA 
98188,  (206)  246-8600. 
STATUS:  The  meeting  is  open  to  the 
public.  However,  seating  may  be 
limited.  Members  of  the  public  wishing 
to  attend  are  kindly  requested  to  contact 
Dr.  Kate  Spilde  at  (202)  523-8217  to 
make  arrangements. 
summary:  At  the  January  7  meeting  of 
the  Indian  Gambling  Subcommittee  of 
the  National  Gambling  Impact  Study 
Commission,  established  under  Public 
Law  104-169,  dated  August  3. 1996.  the 
Members  of  the  Subcommittee  will  hear 
testimony  on  Indian  gambling  issues  as 
well  as  discuss  the  drafting  of  a 
subcommittee  report  to  the  full 
Commission. 

CONTACT  PERSONS:  For  further 
information  on  the  agenda,  meeting 
location  or  other  matters  contact  Dr. 
Kate  Spilde  at  (202)  523-8217  or  write 
to  800  North  Capitol  St.,  N.W.,  Suite 
450.  Washington.  D.C.  20002. 
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SUPPLEMENTAL  INFORMATION:  Written 

comments  can  be  sent  to  the 

Commission  at  any  time  at  800  North 

Capitol  St..  N.W.,  Suite  450. 

Washington,  D.C.  20002.  Visit  the 

Conmiission's  Web  site  at 

www.ngisc.gov. 

Tim  Bidwill, 

Special  Assistant  to  the  Chairman. 

(FR  Doc.  98-33907  Filed  12-22-98:  8:45  ami 

HLUNQ  COOE  n02-ET-P 


NATIONAL  INDIAN  GAMING 
COMMISSION 

Fee  Rates 

AGENCY:  National  Indian  Gaming 
Commission. 

action:  Notice. 

summary:  Notice  is  hereby  given, 
pursuant  to  25  CFR  514.1(a)(3),  that  the 
National  Indian  Gaming  Commission 
has  adopted  final  annual  fee  rates  of 
0.00%  for  tier  1  and  0.08%  (.0008)  for 
tier  2  for  calendar  year  1998.  These  rates 
shall  apply  to  all  assessable  gross 
revenues  from'  each  gaming  operation 
'  under  the  jurisdiction  of  the 
Commission. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  Altimus,  National  Indian  Gaming 
Conunission.  1441  L  Street .  NW.  Suite 
9100,  Washington,  DC  20005;  telephone 
202/632/7003;  fax  202/632/7066  (these 
are  not  toll-free  numbers). 

SUPPLEMENTARY  INFORMAITON:  The 
Indian  Gaming  Regulatory  Act 
established  the  National  Indian  Gaming 
Commission  which  is  charged  with, 
among  other  things,  regulating  gaming 
on  Indian  lands. 

The  regulations  of  the  Commission 
(25  CFR  part  500)  provide  for  a  system 
of  fee  assessment  and  payment  that  is 
self-administered  by  the  gaming 
operations.  Pursuant  to  those 
regulations,  the  Commission  is  required 
to  adopt  and  communicate  assessment 
rates;  the  gaming  operations  are 
required  to  apply  those  rates  to  their 
revenues,  compute  the  fees  to  be  paid, 
report  the  revenues,  and  remit  the  fees 
to  the  Commission  on  a  quarterly  basis. 

The  regulations  of  the  Commission 
and  the  rates  being  finalized  today  are 
effective  for  calendar  year  1998. 
Montie  R.  Deer, 
Chairman. 

|FR  Doc.  98-33904  Filed  12-22-98;  8:45  am] 
BIUMO  CODC  7S«-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  OMB  and  soUcitation  of 
public  comment. 

SUMMARY:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

Information  pertaining  to  the 
requirement  submitted: 

1.  The  title  of  the  information 
collection:  General  Assignment. 

2.  Current  OMB  appmval  number: 
NRC  Form  450. 

3.  How  often  the  collection  is 
required:  Once  during  the  closeout 
process. 

4.  IWio  is  required  or  asked  to  report: 
Contractors.  Grantees,  and  Cooperators. 

5.  The  number  of  annual  respondents: 
150. 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  300  hours  (2  hours  per 
response). 

7.  Abstract:  During  the  contract 
closeout  process,  the  NRC  requires  the 
contractor  to  execute  a  NRC  Form  450, 
General  Assignment.  Completion  of  the 
form  grants  the  government  all  rights, 
titles,  and  interest  to  refunds  arising  out 
of  the  contractor  performance. 

Submit,  by  February  22. 1999, 
comments  that  address  the  following 
questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utiUty,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Dociunent  Room, 
2120  L.  Street,  NW  (lower  level), 
Washington,  DC.  OMB  clearance 
requests  are  available  at  the  NRC 
worldwide  web  site  (http:// 
www.nrc.gov/NRC/PUBLIC/OMB/ 
index.html).  The  document  will  be 


available  on  the  NRC  home  page  site  for 
60  days  after  the  signature  date  of  this 
notice. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer,  Brenda  Jo.  Shelton,  U.S.  Nuclear 
Regulatory  Commission.  T-6  F33, 
Washington,  DC,  20555-0001,  by 
telephone  at  301-415-7233,  or  by 
Internet  electronic  mail  at 
BJSl©NRC.GOV. 

Dated  at  Rockville,  Maryland,  this  17th  day 
of  December  1998. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  Jo.  Shellon, 

NRC  Clearance  Officer.  Office  of  the  Chief 
Information  Officer. 

(FR  Doc.  98-34002  Filed  12-22-98;  8:45  am) 

BtUMQ  CODE  7SM-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  OMB  and  solicitation  of 
public  comment. 

SUMMARY:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1.  The  title  of  the  information 
collection:  10  CFR  Part  100.  "Reactor 
Site  Criteria". 

2.  Current  OMB  approval  number: 
3150-0093. 

3.  How  often  the  collection  is 
required:  As  necessary  in  order  for  NRC 
to  assess  the  adequacy  of  proposed 
seismic  design  bases  and  the  design 
bases  for  other  geological  hazards  for 
nuclear  power  and  test  reactors 
constructed  and  licensed  in  accordance 
with  10  CFR  Parts  50  or  52  and  the 
Atomic  Energy  Act  of  1954.  as  amended. 

4.  Who  is  required  or  asked  to  report: 
Applicants  and  licensees  for  nuclear 
power  and  test  reactors. 

5.  The  number  of  annual  respondents: 
1. 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  5,000. 

7.  Abstract:  10  CFR  Part  100,  "Reactor 
Site  Criteria."  establishes  approval 
requirements  for  proposed  sites  for  the 
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purpose  of  constructing  and  operating 
stationary  power  and  testing  reactors 
piirsuant  to  the  provisions  of  10  CFR 
Parts  50  or  52.  lliese  reactors  are 
required  to  be  sited,  designed, 
constructed,  and  maintained  to 
withstand  geologic  hazards,  such  as 
faulting,  seismic  hazards,  and  the 
maximum  credible  earthquake,  to 
protect  the  health  and  safety  of  the 
public  and  the  environment.  NRC  uses 
the  information  required  by  10  CFR  Part 
100  to  assess  the  adequacy  of  proposed 
seismic  design  bases  and  the  design 
bases  for  other  geological  hazards  for 
nuclear  power  and  test  reactors. 

Submit,  by  February  22, 1999, 
comments  that  address  the  following 
questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  biuden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
qiudity,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Docimient  Room, 
2120  L  Street,  NW  (lower  level), 
Washington,  DC.  OMB  clearance 
requests  are  available  at  the  NRC 
worldwide  web  site  (http:// 
www.nrc.gov/NRC/PlJBLIC/OMB/ 
index.html).  The  document  will  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signature  date  of  this 
notice. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer,  Brenda  Jo.  Shelton,  U.S.  Nuclear 
Regulatory  Commission,  T-6  F33, 
Washington,  DC,  20555-0001,  or  by 
telephone  at  301-415-7233,  or  by 
Internet  electronic  mail  at 
BJSl©NRC.GOV. 

Dated  at  Rockville,  Maryland,  this  17th  day 
of  December  1998. 

For  the  Nuclear  Regulatory  Commission. 
Brands  Jo.  Shelton, 

NRC  Clearance  Officer.  Office  of  the  Chief 
Information  Officer. 

[PR  Doc  9&-34003  Filed  12-22-98;  8:45  am] 
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NUCLEAR  REQULATORY 
COMMISSION 

Licensing  Support  System  Advisory 
Review  PansI 

AGENCY:  U.S.  Nuclear  Regulatoty 

Commission. 

ACTION:  Notice  of  renewal  and 

amendment  of  the  charter  of  the 

Licensing  Support  Network  Advisory 

Review  Panel  (LSNARP). 

SUMMARY:  The  Licensing  Support 
System  Advisory  Review  Panel  was 
established  by  the  U.S.  Nuclear 
Regulatory  Commission  as  a  Federal 
Advisory  Committee  in  1989.  Its 
ptirpose  was  to  provide  advice  to  (1)  the 
Department  of  &iergy  (DOE)  on  the 
fundamental  issues  of  design  and 
development  of  an  electronic 
information  management  system  to  be 
used  to  store  and  retrieve  documents 
relating  to  the  licensing  of  a  geologic 
repository  for  the  disposal  of  high-level 
radioactive  waste,  and  (2)  the  Nuclear 
Regulatory  Commission  on  the 
operation  and  maintenance  of  the 
system.  This  electronic  information 
management  system  was  known  as  the 
Licensing  Support  System  (LSS).  On 
November  24, 1998  die  Commission 
approved  amendments  to  10  CFR  Part  2 
(SECY-98-237)  to  provide  for  a 
Network  based  electronic  information 
management  system.  These 
amendments  will  be  published  shortly. 
The  changes  to  10  CFR  Part  2  require 
that  the  Licensing  Support  System 
Advisory  Review  Panel  be  renamed  as 
the  Licensing  Support  Network  » 

Advisory  Review  Panel  and  that  the 
Charter  be  amended  to  reflect  other 
changes  made  to  the  rule. 

Membership  on  the  Panel  continues 
to  be  drawn  from  those  interests  that 
will  be  affected  by  the  use  of  the  LSN, 
including  the  Department  of  Energy,  the 
NRC,  the  State  of  Nevada,  the  National 
Congress  of  American  Indians,  affected 
imits  of  local  governments  in  Nevada, 
the  Nevada  Nuclear  Waste  Task  Force, 
and  a  coalition  of  nuclear  industry 
groups.  Federal  agencies  with  expertise 
and  experience  in  electronic 
information  management  systems  may 
also  participate  on  the  Panel. 

The  Nuclear  Regulatory  Commission 
has  determined  that  renewal  of  the 
charter  for  the  LSNARP  until  December 
19,  2000  is  in  the  public  interest  in 
connection  with  duties  imposed  on  the 
Commission  by  law.  This  action  is  being 
taken  in  accordance  with  the  Federal 
Advisory  Committee  Act  after 
considtation  with  the  Committee 
Management  Secretariat.  General 
Services  Administration. 


FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  L.  Bates,  Office  of  the  Secretary, 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555:  Telephone  301- 
504-1963. 

Dated:  December  17, 1998. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
[PR  Doc.  98-34004  Filed  12-22-98;  8:45  am] 
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NUCLEAR  REQULATORY 
C0MM»8I0N 

Advisory  Committss  on  Rssctor 
Safeguards;  Mssting  of  Itie 
Subcommlttss  on  Rallabiltty  and 
Probabilistic  Risk  Asaessmant;  Notloa 
of  Masting 

The  ACRS  Subcommittee  on 
ReUability  and  Probabilistic  Risk 
Assessment  will  hold  a  meeting  on 
January  21. 1999,  in  Room  T-2B3, 
11545  Rockville  Pike,  Rockville, 
Muyland. 

The  entire  meeting  will  be  open  to 
pubUc  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Thursday,  January  21, 1999 — IM) 
p.m.  until  the  conclusion  of  business 

The  Subcommittee  will  continue  its 
review  of  proposed  options  to  make  10 
CFR  50.59  (Changes,  Tests  and 
Experiments)  risk-informed,  and  related 
matters.  The  purpose  of  this  meeting  is 
to  gather  information,  analyze  relevant 
issues  and  facts,  and  to  formiUate 
proposed  positions  and  actions,  as 
appropriate,  for  deliberation  by  the  fiill 
Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concxirrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

Dunng  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittes  urill  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff. 
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and  other  interested  persons  regarding 
this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  and 
the  Chairman's  ruling  on  requests  for 
the  opportunity  to  present  oral 
statements  and  the  time  allotted 
therefor,  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  engineer,  Mr. 
Michael  T.  Markley  (telephone  301/ 
415-6885)  between  7:30  a.m.  and  4:15 
p.m.  (EST).  Persons  planning  to  attend 
this  meeting  are  urged  to  contact  the 
above  named  individual  one  or  two 
working  days  prior  to  the  meeting  to  be 
advised  of  any  potential  changes  to  the 
agenda,  etc.,  that  may  have  occurred. 

Dated:  December  16, 1998. 
Medhat  El-Zeftawy, 

Acting  Chief,  Nuclear  Reactors  Branch. 

|FR  Doc.  98-34005  Filed  12-22-98;  8:45  am] 

BNJJNQ  CODE  75M-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Issuance,  Availability;  NUREG-1307, 
Revision  8 

The  Nuclear  Regulatory  Commission 
has  issued  Revision  8  to  NUREG-1307, 
"Report  on  Waste  Burial  Charges."  This 
NUREG  will  assist  nuclear  power 
reactor  licensees  in  annually  adjusting 
their  decommissioning  cost  estimates  as 
part  of  the  Hnancial  assurance 
requirements  that  are  speciBed  in  10 
CFR  50.75,  "Reporting  and 
recordkeeping  for  decommissioning 
planning."  Revision  8  of  NUREG-1307 
provides  the  current  waste  disposal 
decommissioning  cost  adjustment 
factors  for  the  Washington  and  South 
Carolina  disposal  sites.  These  factors 
should  be  used  by  licensees  in  the 
decommissioning  cost  estimating 
formula,  specified  in  10  CFR  50.75(c)(2). 
to  determine  the  minimum 
decommissioning  cost  for  which  they 
are  responsible. 

Rapidly  increasing  fees  for  disposal  of 
low-level  radioactive  waste  has  made 
the  reactor  waste  disposal  costs  a 
significant  contributor  to  the  cost  of 
decommissioning  a  nuclear  power 
reactor.  This  report  provides  licensees 
with  options  to  use  in  annually 
adjusting  the  decommissioning  cost 
estimate  of  their  nuclear  power  reactors. 
It  is  based  on  the  most  current 
information  available  at  time  of 
publication. 

Licensees  now  have  the  option  of 
using  waste  processing  vendors  for  the 
disposal  of  most  of  their 
decommissioning  waste.  Power  reactor 
licensees  now  routinely  use  waste 
processing  vendors  for  a  major  portion 


of  their  decommissioning  waste 
disposals. 

Copies  of  NUREG-1307,  Revision  8, 
are  available  at  current  rates  from  the 
U.S.  Government  Printing  Office,  P.O. 
Box  37082.  Washington,  DC  20402-9328 
(telephone  (202)  512-1800);  or  from  the 
National  Technical  Information  Service 
by  writing  NTIS  at  5285  Port  Royal 
Road,  Springfield,  Va  22161.  Copies  are 
available  for  inspection  or  copying  for  a 
fee  from  the  NRC  Public  Document 
Room,  at  2120  L  Street  NW., 
Washington,  DC;  the PDRs  mailing 
address  is  Mail  Stop  LL-6,  Washington, 
DC  20555;  telephone  (202)  634-3273; 
fax  (202)  634-3343.  (5  U.S.C.  552(a)) 

Dated  at  Rockville,  Maryland,  this  17th  day 
of  December,  1998. 

For  the  Nuclear  Regulatory  Commission. 

John  W.  Craig, 

Director,  Division  of  Regulatory  Applications, 

Office  of  Nuclear  Regulatory  Research. 

(FR  Doc.  98-34001  Filed  12-22-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Pnvestment  Company  Act  Release  No. 
23606;  812-11136] 

CIGNA  Funds  Group  et  al.;  Notice  of 
Application 

December  17, 1998. 
AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  an  application  imder 
section  12(d)(l)(J)  of  the  Investment 
Company  Act  of  1940  (the  "Act")  for  an 
exemption  from  sections  12(d)(1)(A)  and 
(B)  of  the  Act,  under  sections  6(c)  and 
17(b)  of  the  Act  for  an  exemption  from 
section  17(a)  of  the  Act,  and  under 
section  17(d)  of  the  Act  and  rule  17d- 
1  under  the  Act  to  permit  certain  joint 
transactions. 

SUMMARY  OF  APPUCAT10N:  Applicants 
request  an  order  to  permit  certain 
registered  management  investment 
companies  to  invest  excess  cash  in 
affiliated  money  market  funds  and/or 
short-term  bond  funds. 
APPUCANTS:  CIGNA  Funds  Group, 
CIGNA  Institutional  Fimds  Group, 
CIGNA  High  Income  Shares,  CIGNA 
Variable  Products  Group  and  INA 
Investment  Securities,  Inc.  (collectively, 
the  "funds"),  and  QGNA  Investments. 
Inc.  (the  "Adviser"). 
FIUNG  DATES:  The  appUcation  was  filed 
on  May  8. 1998  and  amended  on 
October  26, 1998. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  imless  the  Commission  orders  a 


hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  January  11, 1999'and 
should  be  accompanied  by  proof  of 
service  on  the  applicants  in  the  form  of 
an  affidavit,  or  for  lawyers,  a  certificate 
of  service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  Commission's  Secretary. 

ADDRESSES:  Secretary.  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549, 
Applicants,  c/o  Jeffrey  S.  Winer,  Esq., 
CIGNA  Investments,  Inc.,  et  al.,  900 
Cottage  Grove  Road,  Hartford,  CT  06252. 

FOR  FURTHER  INFORMATION  CONTACT: 
Emerson  S.  Davis,  Sr.,  Senior  Counsel, 
at  (202)  942-0714,  or  George  J.  Zomada, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street.  NW.,  Washington,  DC 
20549  (telephone  (202)  942-8090). 

Applicants'  Representations 

1.  The  Funds,  organized  as 
Massachusetts  business  trusts  with  the 
exception  of  INA  Securities,  Inc.  which 
is  a  Delaware  corporation,  are  registered 
under  the  Act  as  management 
investment  companies. »  The  Adviser,  a 
Delaware  corporation  and  a  wholly- 
owned  subsidiary  of  CIGNA 
Corporation,  is  registered  imder  the 
Investment  Advisers  Act  of  1940  and  is 
the  investment  adviser  for  the  Funds. 
Applicants  also  request  relief  for  any 
other  registered  management  investment 
company  or  series  thereof  that  is 
currently,  or  in  the  future  becomes, 
advised  by  the  Adviser  or  an  entity 
controlling,  controlled  by.  or  under 
common  control  with  the  Adviser  (the 
"Adviser  Control  Group").^ 


'  CIGNA  Funds  Group.  QGNA  Institutional 
Funds  Group  and  QGNA  Variable  Products  Group 
are  open-end  management  investment  companies 
and  QGNA  High  Income  Shares  and  INA 
Investment  Securities.  Inc.  are  closed-end 
management  investment  companies. 

^All  investment  companies  that  currently  intend 
to  rely  on  the  order  have  been  named  as  applicants. 
Any  other  existing  or  future  registered  management 
investment  company  that  relies  on  the  order  will 
comply  with  the  terms  and  conditions  of  the 
application. 
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Each  participating  Fund  has,  or 
m^  be  expected  to  have,  uninvested 
caiMi  ("Uninvested  Cash")  held  by  its 
custodian.  The  Uninvested  Cash  results 
frb^i  a  variety  of  sources,  including 
dividend  payments,  interest  received 
frotn  portfolio  securities,  unsettled 
securities  transactions,  strategic 
reserves,  matured  investments,  proceeds 
frd)|n  liquidation  of  investment 
securities,  and  new  investor  capital. 
Currently,  the  Funds  can  invest 
Uninvested  Cash  directly  in  money 
market  instruments  or  other  short-term 
obligations. 

1^.  Applicants  request  relief  to  permit 
Fujids  that  are  not  money  market  funds 
("Participating  Funds")  to  use 
Uninvested  Cash  to  purchase  shares  of 
or  i  or  more  of  the  Funds  that  are  money 
m  irket  fiinds  and/ or  short-term  bond 
futjds  ("Central  Funds"),  and  the 
Q^tral  Fujids  to  sell  to  and  purchase 
shiares  from  the  Participating  Funds  (the 
"Proposed  Transactions").  Central 
ids  that  are  money  market  funds  will 
to  maintain  a  stable  net  asset  value 
will  be  subject  to  rule  2a-7  under 
I  Act.  Central  Funds  that  are  short- 
bond  funds  will  seek  current 
3me  consistent  with  the  preservation 
Capital  by  investing  in  fixed-income 
ities  while  maintaining  a  dollar- 
weighted  average  maturity  of  three  years 
or  less.  Investment  in  a  Central  Fund 
^thkt  is  a  short-term  bond  fund  would  be 
*av)aulable  only  to  Participating  Funds  for 
which  a  direct  investment  in  short-term 
boiiids  would  be  consistent  with  their 
investment  objectives,  policies  and 
restrictions.  Applicants  believe  that  the 
Proposed  Transactions  will  reduce 
transaction  costs,  promote  liquidity, 
increase  returns  on  Uninvested  Cash, 
and  enhance  diversification  of  holdings. 

Applicant's  Legal  Analysis 

jlj.  SecUon  12(d)(1)(A)  of  the  Act 
provides  that  no  registered  investment 
coqipany  may  acquire  securities  of 
an|(|ther  investment  company  if  such 
setlirities  represent  more  than  3%  of  the 
acquired  company's  outstanding  voting 
stotk,  more  than  5%  of  the  acquiring 
cokiipany's  total  assets,  or  if  such 
seciirities,  together  with  the  securities  of 
other  acquired  investment  companies, 
represented  more  than  10%  of  the 
acquiring  company's  total  assets. 
Seldtion  12(d)(1)(B)  of  the  Act  provides 
thit  no  registered  open-end  investment 
company  may  sell  its  securities  to 
another  investment  company  if  the  sale 
wijll  cause  the  acquiring  company  to 
ovrti  more  than  3%  of  tbe  acquired 
company's  voting  stock,  or  if  the  sale 
will)  cause  more  than  10%  of  the 
acqiuired  company's  voting  stock  to  be 
owned  by  investment  companies. 


2.  Section  12(d)(l)(J)  of  the  Act 
provides  that  the  Commission  may 
exempt  any  person  or  transaction  from 
any  provision  of  section  12(d)(1),  if  and 
to  the  extent  that,  the  exemption  is 
consistent  with  the  public  interest  and 
the  protection  of  investors.  Applicants 
request  relief  under  section  I2(d)(l)(j)  of 
the  Act  from  the  limitations  of  section 
12(d)(1)(A)  and  (B)  to  permit  the  Funds 
to  engage  in  the  Proposed  Transactions, 
provided,  however,  that  a  Participating 
Fund's  aggregate  investment  of 
Uninvested  Cash  in  Central  Fund  will 
not  exceed  25%  of  the  Participating 
Fund's  total  assets  at  any  time. 

3.  Applications  believe  that  the 
Proposed  Transactions  do  not  raise  any 
of  the  perceived  abuses  that  sections 
12(d)(1)(A)  and  (B)  were  designed  to 
address.  Applicants  state  that  each  of 
the  Central  Fimds  will  be  managed 
specifically  to  maintain  a  highly  liquid 
portfolio,  and  access  to  them  will 
enhance  each  Participating  Fund's 
ability  to  manage  Uninvested  Cash. 
Applicants  also  submit  that  the 
Proposed  Transactions  will  not  result  in 
an  inappropriate  layering  of  fees 
because  no  sales  load,  redemption  fee, 
asset-based  distribution  fee,  or  service 
fee  will  be  charged  in  connection  with 
the  purchase  and  sale  of  shares  of  the 
Central  Funds.  In  addition,  applicants 
state  that  the  Adviser  will  waive,  or 
credit,  its  advisory  fee  for  each 
Participating  Fund  in  an  amount  that 
offsets  the  amount  of  advisory  fees  of 
the  Central  Fund  incurred  by  the 
Participating  Fund.  Applicants  also 
state  that  the  Proposed  Transactions 
will  not  result  in  a  complex  structure 
because  no  Central  Fund  will  acquire 
securities  of  any  other  investment 
company  in  excess  of  the  limitations  of 
section  12(d)(1)(A). 

4.  Section  17(a)  of  the  Act  makes  it 
unlawful  for  any  affiliated  person  of  a 
registered  investment  company,  acting 
as  principal,  to  sell  or  purchase  any 
security  to  or  from  the  company. 
Section  2(a)(3)  of  the  Act  defines  an 
"affiliated  person"  of  an  investment 
company  to  include  the  investment 
adviser,  any  person  that  owns  5%  or 
more  of  the  outstanding  voting 
securities  of  that  company,  and  any 
person  directly  or  indirectly  controlling, 
controlled  by,  or  imder  common  control 
with  the  investment  company. 
Applicants  state  that  the  Funds  have  a 
common  investment  adviser  and  a 
common  board  of  trustees.  Thus,  each 
Fund  may  be  an  affiliated  person,  or  an 
affiliated  person  of  an  affiliated  person, 
of  another  Fund.  In  addition,  applicants 
state  that  a  Participating  Fund  may 
become  an  affiliated  person  of  a  Central 
Fund  by  owning  more  than  5%  of  the 


outstanding  voting  securities  of  the 
Central  Fund.  Accordingly,  applicants 
state  that  the  sale  of  Central  Fund  shares 
to  the  Participating  Fund,  and  the 
redemption  of  such  shares  by  the 
Central  Funds,  may  be  prohibited  under 
section  17(a)  of  the  Act. 

5.  Section  17(b)  of  the  Act  provides 
that  the  Commission  shall  exempt  a 
proposed  transaction  from  section  17(a) 
of  the  Act  if  the  terms  of  the  proposed 
transaction,  including  the  consideration 
to  be  paid  or  received,  are  fair  and 
reasonable  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  the  proposed  transaction  is 
consistent  with  the  policies  of  each 
registered  investment  company 
involved,  and  with  the  general  purposes 
of  the  Act. 

6.  Section  6(c)  of  the  Act  provides,  in 
part,  that  the  Commission,  by  order 
upon  application,  may  conditionally  or 
unconditionally  exempt  any  person, 
security  or  transaction,  or  any  class  or 
classes  of  persons,  securities  or 
transactions,  from  any  provision  of  the 
Act  if,  and  to  the  extent  that,  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  is  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

7.  Applicants  submit  that  the  request 
for  relief  satisfies  the  standards  of 
sections  17(b)  and  6(c)  of  the  Act. 
Applicants  believe  that  the  terms  of  the 
Proposed  Transactions  are  fair  and 
reasonable  and  would  not  involve 
overreaching  because  shares  of  the 
Central  Funds  v^U  be  sold  and 
redeemed  at  their  net  asset  values.  In 
addition,  the  Participating  Funds  will 
retain  their  ability  to  invest  their  cash 
balances  directly  in  money  market 
instruments  if  they  believe  that  they  can 
obtain  a  higher  rate  of  return  or  for  any 
other  reason.  Applicants  assert  that  any 
Central  Fund  may  discontinue  selling 
its  shares  to  any  of  the  Participating 
Funds  if  the  board  of  trustees  of  the 
Central  Fund  determines  that  such  sales 
would  adversely  affect  the  Central 
Fund's  portfolio  management  and 
operations.  Applicants  also  state  that 
the  investment  by  the  Participating 
Funds  in  the  Central  Funds  will  be 
efi^ected  in  accordance  with  the 
investment  restrictions  of  the 
Participating  Funds  and  will  be 
consistent  with  each  Participating 
Fund's  policies  as  set  forth  in  its 
registration  statement. 

8.  Section  17(d)  of  the  Act  and  rule 
17d-l  under  the  Act  prohibit  an 
affiliated  person  of  an  investment 
company,  acting  as  principal,  from 
participating  in  or  effecting  any 
transaction  in  connection  with  any  joint 
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enterprise  or  joint  arrangement  in  which 
the  investment  company  participates. 
Applicants  state  that  the  Funds,  by 
participating  in  the  Proposed 
Transactions,  and  the  Adviser,  by 
ejecting  the  Proposed  Transactions, 
could  be  participants  in  a  joint 
enterprise  within  the  meaning  of  section 
17(d)(1)  of  the  Act  and  rule  17d-l  under 
the  Act. 

9.  Rule  17d-l  under  the  Act  permits 
the  Commission  to  approve  a  joint 
transaction  covered  by  the  terms  of 
section  17(d)  of  the  Act.  In  determining 
whether  to  approve  a  transaction,  the 
Commission  considers  whether  the 
proposed  transaction  is  consistent  with 
the  provisions,  policies,  and  purposes  of 
the  Act,  and  the  extent  to  which  the 
participation  of  the  investment 
companies  is  on  a  basis  different  from 
or  less  advantageouis  than  that  of  the 
other  participants.  Applicants  state  that 
the  Funds  will  participate  in  the 
Proposed  Transactions  on  a  basis  not 
different  from  or  less  advantageous  than 
that  of  any  other  participant  and  that  the 
transactions  will  be  consistent  with  the 
Act. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  The  shares  of  the  Central  Funds 
sold  to  and  redeemed  by  the 
Participating  Funds  will  not  be  subject 
to  a  sales  load,  redemption  fee, 
distribution  fee  under  a  plan  adopted  in 
accordance  with  rule  12b-l  under  the 
Act,  or  service  fee  (as  deflned  in  rule 
2830(b)(9)  of  the  NASD's  Conduct 
Rules). 

2.  The  Adviser  will  waive  or  credit 
the  amount  of  its  advisory  fee  for  each 
Participating  Fund  in  an  amount  that 
offsets  the  amount  of  the  advisory  fees 
of  the  Central  Fimd  incurred  by  the 
Participating  Fund. 

3.  Each  of  the  Participating  Funds  will 
invest  Uni vested  Cash  in,  and  hold 
shares  of,  the  Central  Funds  only  to  the 
extent  that  the  Participating  Fund's 
aggregate  investment  in  the  Central 
Funds  does  not  exceed  25%  of  the 
Participating  Fund's  total  assets.  For 
purposes  of  this  limitation,  each 
Participating  Fund  or  series  thereof  will 
be  treated  as  a  separate  investment 
company. 

4.  Investment  in  shares  of  the  Central 
Funds  will  be  in  accordance  with  each 
Participating  Fund's  respective 
investment  restricitons  and  will  be 
consistent  with  each  Participating 
Fund's  policies  as  set  forth  in  its 
prospectuses  and  statements  of 
additional  information. 


5.  Each  Participating  fund.  Central 
Fund,  and  any  future  Fund  that  may 
rely  on  the  requested  order  will  be 
advised  by  the  Adviser  Control  Group. 

6.  No  Central  Fund  shall  acquire 
securities  of  any  other  investment 
company  in  excess  of  the  limits 
contained  in  section  12(d)(1)(A)  of  the 
Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  98-33980  Filed  12-22-98;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40796;  RIe  No.  SR-OPRA- 
98-04] 

Options  Price  Reporting  Authority; 
Notice  of  Filing  and  Immediate 
Effectiveness  of  Amendment  to  OPRA 
Plan  Revising  Certain  of  its  Sulascriber 
Fees  Relating  to  Information  About 
Foreign  Currency  Options 

December  15. 1998. 

Pursuant  to  Rule  llAa3-2  imder  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act"),  notice  is  hereby  given 
that  on  December  7, 1998.  the  Options 
Price  Reporting  Authority  ("OPRA"),* 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC")  or 
"Commission")  an  amendment  to  the 
Plan  for  Reporting  of  Consolidated 
Options  Last  Sale  Reports  and 
Quotation  Information  ("Plan").  The 
amendment  revises  certain  of  the  fees 
payable  to  OPRA  by  subscribers  for 
access  to  OPRA's  Foreign  Currency 
Option  ("FCO")  Service.  OPRA  has 
designated  this  proposal  as  concerned 
solely  with  establishing  or  changing  a 
fee  or  other  charge  collected  on  behalf 
of  all  of  the  OPRA  participants  in 
connection  with  access  to  or  use  of 
OPRA  facilities,  permitting  the  proposal 
to  become  effective  upon  Bling  pursuant 
to  Rule  llAa3-2(c)(3)(i)  under  the 
Exchange  Act.^  The  Commission  is 


■  OPRA  is  a  National  Market  System  Plan 
approved  by  the  Commission  pursuant  to  Section 
llA  of  the  Exchange  Act  and  Rule  11A3-2 
thereunder.  Securities  Exchange  Act  Release  No. 
17638  (Mar.  18. 1981). 

The  Plan  provides  for  the  collection  and 
dissemination  of  last  sale  and  quotation  information 
on  options  that  are  traded  on  the  member 
exchanges.  The  five  exchanges  which  agreed  to  the 
OPRA  Plan  are  the  American  Stock  Exchange 
("AMEX");  the  Chicago  Board  Options  Exchange 
("CBOE");  the  New  York  Stock  Exchange  ("NYSE"); 
the  Pacific  Exchange  ("PCX"):  and  the  Philadelphia 
Stock  Exchange  ("PHLX"). 

*  17  CFR  240.11Aa3-2(c)(3)(i). 


publishing  this  notice  to  solicit 
comments  from  interested  persons  on 
the  proposed  amendment. 

I.  Description  and  Purpose  of  the 
Amendment 

The  purpose  of  the  amendment  is  to 
revise  the  fees  payable  to  OPRA  by 
subscribers  for  access  to  OPRA's  FCO 
Service,  which  consists  of  market  data 
and  related  information  pertaining  to 
foreign  currency  options.^  Currently,  the 
FCO  subscriber  fee  is  a  tiered,  device- 
based  fee  in  the  amount  of  $3.00  per 
device  for  single  device  subscribers, 
$2.50  per  device  for  subscribers  having 
from  two  to  nine  devices,  $2.00  per 
device  for  subscribers  having  from  10  to 
749  devices,  and  $1.50  per  device  for 
subscribers  having  750  or  more  devices. 
OPRA  is  proposing  to  increase  each  of 
these  fees  by  the  amount  of  $0.25  per 
device,  so  that  fees  for  each  of  the  above 
four  tiers  will  be  $3.25.  $2.75,  $2.25, 
and  $1.75,  respectively.  This  proposal 
represents  the  first  increase  in  the  FCO 
subscriber  fee  since  OPRA's  separate 
FCO  Service  was  introduced  in  1996. 
OPRA  estimates  that  this  proposal  will 
increase  revenues  derived  from  the  FCO 
subscriber  bee  by  approximately  7.4%. 

OPRA  is  proposing  to  increase  its 
FCO  subscriber  fee  in  response  to  past 
and  scheduled  future  increases  in  the 
costs  of  collecting,  processing, 
consolidating  and  disseminating  foreign 
currency  options  last  sale  and  bid/ask    • 
information.  This,  in  turn,  reflects  the 
continued  enhancement  and 
enlargement  of  systems  and  equipment 
necessary  to  provide  the  greater  capacity 
and  enhanced  reliability  and  security  of 
the  OPRA  system  occasioned  by  the 
continuing  expansion  of  the  listed 
options  business.  Even  though  the  FCO 
business  itself  has  not  expanded, 
OPRA's  FCO  service  is  required  to  bear 
a  portion  of  the  higher  costs  occasioned 
by  these  enhancements  to  the  OPRA 
system,  and  therefore  must  collect 
additional  revenues  to  cover  these 
higher  costs. 

II.  Solicitation  of  Comments 

Pursuant  to  Rule  llAa3-2(c)(3).« 
because  the  amendment  is  concerned 
solely  with  changing  fees  charged  on 
behalf  of  OPRA,  the  amendment  is 
effective  upon  filing  with  the 
Commission.  The  Commission  may 
summarily  abrogate  the  amendment 
within  60  days  of  its  filing  and  require 


'  Proposed  revisions  to  certain  fees  for  access  to 
information  pertaining  to  equity  and  index  options 
provided  through  OPRA's  Basic  Service  are  the 
subject  of  a  separate  filing.  See  Securities  Exchange 
Act  Release  No.  40791  (December  15, 1998)  File  No. 
SR-OPRA-98-03. 

M7  CFR  240.1  lAa»-2. 
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reMing  and  approval  of  the  amendment 
by  Commission  order  pursuant  to  Rule 
ll|^a3-2(c)(2),s  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest;  for  the  protection  of  investors 
anci  the  maintenance  of  fair  and  orderly 
m^kets;  to  remove  impediments  to.  and 
peilfect  the  mechanisms  of,  a  National 
Market  System;  or  otherwise  in 
furtherance  of  the  purposes  of  the  - 

Exchange  Act. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
ar^pments  concerning  the  foregoing, 
including  whether  the  proposed  plan 
aijiendment  is  consistent  with  the  Act. 
Peiisons  making  written  submissions 
sbiduld  file  six  copies  thereof  with  the 
S^ciretary.  Securities  and  Exchange 
Ctiinmission,  450  Fifth  Street,  NW, 
V\^hington,  DC.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  and  all  written  statements 
with  respect  to  the  proposed  plan 
amendment  that  are  filed  with  the 
Commission,  and  all  written 
^oimmunications  relating  to  the 
proposed  plan  amendment  between  the 
Commission  and  any  person,  other  than 
thdse  withheld  from  the  public  in 
aqqordance  with  the  provisions  of  5 
U^C.  552,  will  be  available  for 
don  and  copying  in  the 
lission's  Public  Reference  Room. 
Q^pies  of  the  filing  will  also  be  available 
at  me  principal  offices  of  OPRA.  All 
submissions  should  refer  to  File  No. 
SRtOPRA-98-04  and  should  be 
submitted  by  January  12, 1999. 

Fbr  the  Commission,  by  the  Division  of 
Mafket  Regulation,  pursuant  to  delegated 
au  tliority.* 

MUgaret  H.  McFarland. 

Dtfiuty  Secretary. 

IFKDoc  98-33912  Filed  12-22-98;  8:45  am] 
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SECURITIES  EXCHANGE 
COMMISSION 

[fMMM  No.  34-40730A;  File  No.  SR-CHX- 
98-28] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Acceleratad  Approval  of  Proposed 
Ruie  Change  and  Amendment  No.  1 
Thereto  by  the  Chicago  Stocit 
Exchange,  Inc.  Relating  to  Listing 
Standards  of  Equity  United  Debt 
Securities 

Correction 

Decemlwr  16, 1998. 

In  FR  Dociunent  98-32664,  beginning 
on  page  67958  for  Wednesday, 
December  9, 1998,  on  page  67962  in  the 
first  sentence  of  the  firist  paragraph  in 
Colimm  2  was  incorrectly  stated.  The 
sentence  should  read  as  follows: 

"It  is  therefore  ordered,  pursuant  to 
Section  19(bK2)  of  the  Act,'^  that  the 
proposed  rule  change  (SR-CHX-g8-26) 
is  approved." 
Margaret  H.  McFarland, 
Depu  ty  Secretary. 

[FR  Doc.  98-33913  Filed  12-22-98;  8:45  ami 
BILUNQ  CODE  aOie-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40799;  File  No.  SR-MSCC- 
98-07] 

Self-Regulatory  Organizations; 
National  Securities  Clearing 
Corporation;  Order  Approving  a 
Proposed  Rule  Change  Expanding  the 
Annuities  Processing  Service 

December  16, 1998. 

On  Jime  24,J1998,  the  National 
Securities  Clearing  Corporation 
("NSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
a  proposed  rule  change  (File  No.  SR- 
NSCC-98~07)  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").»  Notice  of  the  proposal 
was  published  in  the  Federal  Register 
on  October  19, 1998.2  Nq  comment 
letters  were  received.  For  the  reasons 
discussed  below,  the  Commission  is 
approving  the  proposed  rule  change. 

I.  Description 

On  September  19, 1997,  the 
Commission  approved  NSCC's  rule 
filing  establishing  APS.^  APS  provides  a 


7  CFR  240.nAa^2(c)(2). 
7C31l20O.3O-3(a)(29). 


"15U.S.C.  78s(b)(2). 

'  15  U.S.C.  788(b)(1). 

'  Securities  Exchange  Act  ReleaM  No.  40540 
(October  9, 1998),  63  FR  55910. 

>  Securities  Exchange  Act  Release  No.  39096 
(September  19, 1997),  62  FR  50416  (order  approving 


centralized  communication  link  that 
connects  participating  insurance 
carriers  with  their  multiple  distribution 
channels,  including  broker-dealers, 
banks,  and  the  broker-dealers'  or  banks' 
affiliated  insurance  agencies  where 
appropriate  (collectively, 
"distributors").  Phase  one  of  APS 
provides  NSCC's  participants  with  the 
ability  to  send  and  receive  daily 
information  regarding  annuity  contract 
positions,  the  value  of  each  contract's 
imderlying  assets,  and  settlement  of 
commission  monies.* 

The  proposed  rule  chai^  implements 
phase  two  of  APS.  Phase  two  provides 
distributors  with  the  ability  to  transmit 
to  insurance  carriers  information 
concerning  annuity  applications  and 
subsequent  premium  payments  and  to 
settle  initial  and  subsequent  premiimis 
through  NSCC's  money  settlement 
process.  Distributors  will  submit 
application  information  to  NSCC,  and 
NSCC  will  forward  the  application 
information  to  the  insurance  carrier 
designated  as  recipient  by  the 
distributor. 

The  subsequent  premium  component 
allows  distributors  to  transmit  to 
insurance  carriers  information  related  to 
subsequent  premium  payments  made  by 
annuity  contract  owners.  Distributors 
will  submit  subsequent  premium 
information  to  NSCC,  and  NSCC  will 
forward  the  subsequent  premium 
information  to  the  insurance  carrier 
designated  as  recipient  by  the 
distributor. 

The  proposed  rule  change  provides 
that  a  distributor  that  has  submitted 
application  information  or  subsequent 
premium  information  to  NSCC  may  also 
include  data  with  respect  to  the  annuity 
contract  owner's  initial  premium 
payment  or  subsequent  premium 
payment.  If  the  information  regarding 
the  initial  or  subsequent  premium 
payment  is  included  with  the 
application  information  or  subsequent 
premium  information,  distributors  and 
carriers  will  settle  these  payments 
through  NSCC's  money  settlement 
system. 

Distributors  initiate  initial  and 
subsequent  premium  payment 
settlement  by  submitting  instructions  to 
NSCC.  All  initial  and  subsequent 
premium  payments  submitted  on  a 
business  day  prior  to  that  day's  cutoff 
time  (2:00  pm  Eastern  time)  will  settle 
on  that  day.  Payments  submitted  on  a 
business  day  after  the  cutoff  time  will 
settle  on  the  next  business  day. 
Distributors  have  the  ability  to  cancel  a 


the  establishment  of  APS  and  the  'mplementation 
of  phase  one  of  APS). 
*ld. 
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previously  submitted  transaction  on  a 
business  day  as  long  as  the  cancel 
instruction  is  initiated  prior  to  2:00  pm 
Eastern  time. 

If  a  distributor  submits  an  instruction 
to  NSCC  to  withdraw  application 
information  and  an  initial  premium 
payment  had  been  submitted  with  that 
application  information,  then  NSCC  will 
not  settle  the  initial  premium  payment. 
A  distributor  does  not  have  the  ability 
to  cancel  a  subsequent  premiiun 
payment  that  has  been  included  with 
previously  submitted  subsequent 
premium  information. 

Phase  two  will  also  enable  insurance 
carriers  to  transmit  to  distributors 
information  and  details  about 
transactions  and  events  that  have 
occurred  with  respect  to  existing 
annuity  contracts.  An  example  of  a 
transaction  that  may  occiu  with  respect 
to  an  existing  annuity  contract  is  a 
contract  owner  initiated  transfer  of 
underlying  annuity  contract  assets  from 
one  subaccount  to  another  subaccount. 
An  example  of  an  event  is  a  dividend 
declared  by  an  underlying  fund. 
Distributors  often  use  su(±  financial 
information  for  the  monthly  accotmt 
statements  they  send  to  their  customers. 

The  proposed  rule  change  provides 
that  if  the  application  information 
submitted  by  a  distributor  to  NSCC 
appears  to  contain  the  information 
required  by  NSCC  but  does  not  appear 
to  contain  the  information  required  by 
the  designated  insurance  carrier,  NSCC 
Mali  nevertheless  transmit  the 
application  information  to  the 
designated  insurance  carrier  but  will  not 
settle  any  initial  premium  pajrments 
submitted  with  such  information. 
However,  if  the  information  contains 
four  or  more  errors,  NSCC  will  reject  all 
of  the  submitted  information  and  will 
not  settle  any  initial  premium  payments 
submitted  with  such  information. 

n.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder  and 
particularly  with  the  requirements  of 
Section  17A(b)(3)(F).5  Section 
17A(b)(3)(F)  requires  that  the  rules  of  a 
clearing  agency  be  designed  to  promote 
the  prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 

The  Commission  believes  that  NSCC's 
rule  change  meets  this  standard  because 
the  implementation  of  the  second  phase 
of  APS  should  provide  more  centralized 
commimications  and  settlement 
between  insurance  carriers  and 
distributors  and  should  provide  for 


more  efficient  processing.  Thus,  the 
proposal  promotes  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions. 

m.  Conclusion 

On  the  basis  of  the  forgoing,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  in  particular  with  the 
requirements  of  Section  17A(b)(3)(F)  of 
the  Act  and  the  rules  and  regulations 
thereunder. 

It  Is  Therefore  Ordered,  pursyant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
NSCC-98-07)  be  and  hereby  is 
approved. 

For  the  Cktmmission  by  the  Division  oi 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  98-33981  Filed  12-22-98;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Reieaso  No.  34^40797;  Fil«  No.  SR-NYSE- 
98-45] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  New  York  Stock  Exchange,  Inc. 
Relating  to  Amendments  to  Rule  80A 

December  IS,  1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act"),  notice  is  hereby  given 
that  on  December  8, 1998,  the  New  York 
Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  m 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statemmt  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  the 
NYSE's  Rule  80A.  Below  is  the  current 
text  of  Rule  80A  which  would  be 
deleted  imder  the  proposed  rule  change 
and  the  proposed  text  of  Rule  80A  as  it 
would  read  under  the  proposed  rule 
change.  Deletions  are  in  brackets  and 
additions  are  in  italics. 

[(a)(i)  If,  during  any  trading  day,  the 
price  of  the  primary  Standard  and 
Poor's  500  Stock  Price  Index  futures 
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contract  traded  on  the  Chicago 
Mercantile  Exchange  ("S&P  500 
futures")*  reaches  a  value  12  points 
below  the  S&P  500  future's  closing 
value  on  the  previous  trading  day  (the 
"trigger  value"),  for  the  next  five 
minutes  market  orders  involving 
program  trading  in  each  of  the  stocks 
underlying  the  S&P  500  futures  entered 
into  the  Exchange's  automated  order- 
routing  facilities  shall  be  routed  to  a 
separate  file  for  each  such  stock.  Buy 
and  sell  orders  for  each  stock  will  be 
paired  in  the  file  to  determine  the  extent 
of  the  order  imbalance,  if  any. 

(ii)  Five  minutes  after  the  price  of  the 
S&P  500  futures  reaches  the  trigger 
value,  the  orders  in  the  program  trading 
file  for  each  stock,  and  the  order 
imbalance,  if  any,  shall  be  reported  to 
the  specialist  in  the  stock  and  the  orders 
shall  be  eligible  for  execution;  provided, 
however,  that  trading  in  a  stock  on  the 
Exchange  shall  halt  if  there  is  not 
sufficient  trading  interest  on  the 
Exchange  to  allow  for  an  orderly 
execution  of  a  transaction  in  the  stock. 

(b)  Whenever  the  price  of  the  S&P  500 
futures  reaches  the  trigger  value,  no 
member  or  member  organization  shall 
enter  any  stop  order  or  stop  limit  order 
for  the  remainder  of  the  trading  day 
except  that  a  member  or  member 
organization  may  enter  a  stop  order  or 

a  stop  limit  order  of  2,099  shares  or  less 
for  the  account  of  an  individual  investor 
pursuant  to  instructions  received 
directly  fit>m  the  individual  investor. 

(c)  On  any  day  when  the  Dow  Jones 
Industrial  Average*  *  has  advanced  by 
50  points  or  more  fit>m  its  closing  value 
on  the  previous  trading  day,  all  index 
arbitrage  orders  to  buy  any  component 
stock  of  the  S&P  500  Stock  Price  Index 
must  be  entered  with  the  instruction 
"buy  minus."  If,  on  that  day,  the  Dow 
Jones  Industrial  Average  subsequenUy 
reaches  a  value  that  is  25  points  or  less 
above  the  closing  value  on  the  previous 
trading  day,  this  requirement  shall  not 
apply.  This  principle  shall  govern  the 
imposition  and  removal  of  the  buy 
minus  requirement  as  to  all  subsequent 
movements  in  the  Dow  Jones  Industrial 
Average  on  that  day.  On  any  day  when 
the  Dow  Jones  Industrial  Average  has 
declined  by  50  points  or  more  from  its 
closing  value  on  the  previous  day,  all 
index  arbitrage  orders  to  sell  must  be 
entered  with  the  instruction  "sell  plus." 
If,  on  that  day,  the  Dow  Jones  Industrial 
Average  subsequently  reaches  a  value 
that  is  25  points  or  less  below  the 
closing  value  on  the  previous  trading 
day,  this  requirement  shall  not  apply. 
This  principle  shall  govern  the 
imposition  and  removal  of  the  sell  plus 
requirement  as  to  all  subsequent 
movements  in  the  Dow  Jones  Industrial 
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i  I  irerage  on  that  day.  All  orders 
( I  tntaining  the  instruction  buy  minus  or 
$9ll  plus  shall  be  executed  as  provided 
m  Rule  13. 

;  I  (d)  On  any  day  when  the  Dow  Jones 
dustrial  Average  has  advanced  by  50 
ints  or  more  from  its  closing  value  on 
e  previous  trading  day,  no  transaction 
buy  a  basket  of  stocks  may  be  effected 
at  a  price  which  is  equal  to  or  greater 
than  the  aggregate  Tier  1  offer  (as 
defined  in  Rule  803(e))  or  the  cash 
juivalent.  If,  on  that  day,  the  Dow 
mes  Industrial  Average  subsequently 
laches  a  value  that  is  25  points  or  less 
bove  the  closing  value  on  the  previous 
trading  day,  this  restriction  regarding 
the  purchase  of  a  basket  of  stocks  shall 
not  apply.  This  principle  shall  govern 
~  e  imposition  and  removal  of  the 
ction  regarding  the  purchtise  of  a 
:et  of  stocks  as  to  all  subsequent 
n^ovements  in  the  Dow  Jones  Industrial 
Average  on  that  day.  On  any  day  when 
tl^e  Dow  Jones  Industrial  Average  has 
declined  by  50  points  or  more  from  its 
f  losing  value  on  the  previous  trading 
d^y,  no  transaction  to  sell  a  basket  of 
stodcs  may  be  affected  at  a  price  which 
\^  equal  to  or  less  than  the  aggregate  Tier 
i  bid  (as  defined  in  Rule  803(e))  or  the 
^ksh.  equivalent.  If,  on  that  day,  the  Dow 
Jones  Industrial  Average  subsequently 
^ches  a  value  that  is  25  points  or  less 
below  the  closing  value  on  the  previous 
tijading  day,  this  restriction  regarding 
tike  sale  of  a  basket  of  stocks  shall  not 
abply.  This  principle  shall  govern  the 
jjiposition  and  removal  of  die 
restriction  regarding  the  sale  of  a  basket 
^l  stocks  as  to  all  subsequent 
Movements  in  the  Dow  Jones  Industrial 
Average  on  that  day.  For  purposes  of 
tlMs  paragraph  (d),  the  term  "basket" 
k  lall  have  the  definition  contained  in 
Rule800(b)(iii). 
(e)  For  the  purposes  of  this  Rule  80A, 
(i)  "program  trading"  means  either  (A) 
:  1  tdex  arbitrage  or  (B)  any  trading 

I  i  rategy  involving  the  related  purchase 

I I  r  sale  of  a  "basket"  or  group  of  15  or 

:  Qore  stocks  having  a  total  market  value 
ci  $1  million  or  more.  Program  trading 
Includes  the  purchases  or  sales  of  stod^s 
at  are  part  of  a  coordinated  trading 
tegy,  even  if  the  piuchases  or  sales 
neither  entered  or  executed 
otemporaneously,  nor  part  of  a 
ding  strategy  involving  options  or 
tures  contracts  on  an  index  stock 
group,  or  options  on  any  such  futures 
contracts,  or  otherwise  relating  to  a 
dock  market  index; 

(ii)  "index  arbitrage"  means  an 
l^hitrage  trading  strategy  involving  the 
purchase  or  sale  of  a  "basket"  or  group 
of  stocks  in  con  jimction  with  the 
purchase  or  sale,  or  intended  purchase 
I  >r  sale,  of  one  or  more  cash-settled 


options  or  futures  contracts  on  index 
stock  groups,  or  options  on  any  such 
futures  contracts  (collectively, 
"derivative  index  products")  in  an 
attempt  to  profit  by  the  price  difference 
between  the  "basket"  or  group  of  stocks 
and  the  derivative  index  products. 
While  the  purchase  or  sale  of  the  stocks 
must  be  in  conjunction  with  the 
purchase  or  sale  of  derivative  index 
products,  the  transactions  need  not  be 
executed  contemporaneously  to  be 
considered  index  arbitrage;  and 
(iii)  "account  of  an  individual 
investor"  means  an  accoimt  covered  by 
Section  11(a)(1)(E)  of  the  Securities 
Exchange  Act  of  1934. 

(f)  The  provisions  of  paragraphs  (a) 
and  (b)  of  Rule  80A  shall  not  apply 
during  the  last  35  minutes  of  a  trading 
day. 

(g)  The  provisions  of  paragraphs  (c) 
and  (d)  of  Rule  80A  shall  not  apply  to 
index  arbitrage  "market-at-the-close" 
orders  in  Uquidation  of  previously 
established  stock  positions  against 
derivative  index  products  entered  on 
the  last  business  day  prior  to  the 
expiration  or  settlement  of  such 
derivative  index  products.  Such  orders 
shall  be  entered  pursuant  to  such 
procedures  as  the  Exchange  may  from 
time  to  time  prescribe. 

Supplementary  Material 

.10  When  determining  the  priority  of 
bids  and  offers  pursuant  to  Rule  72,  the 
orders  in  the  program  trading  file 
reported  to  the  specialist  pursuant  to 
paragraph  (c)  shall  be  considered  as 
entered  on  the  Exchange  at  the  time  the 
orders  are  reported  to  the  specialist. 

.20  The  reopening  of  trading 
following  a  trading  halt  shall  be 
conducted  pursuant  to  procedures 
adopted  by  the  Exchange  and 
commimicated  by  notice  to  its  members 
and  member  organizations. 

.30  Nothing  in  this  Rule  80A  shall  be 
construed  to  limit  the  ability  of  the 
Exchange  to  otherwise  halt  or  suspend 
the  trading  in  any  stock  or  stocks 
pursuant  to  any  other  Exchange  rule  or 
pohcy. 

*  "Standard  &  Poor's  500  Stock  Price 
Index"  and  "S&P  500"  are  service  marks 
of  Standard  &  Poor's  Corporation. 

*  *  "Dow  Jones  Industrial  Average"  is 
a  service  mark  of  Dow  Jones  & 
Company,  Inc.] 

[a)  Alt  index  arbitrage  orders  to  sell 
any  component  stock  of  the  S&-P  500 
Stock  Price  Index  sm  *  must  be  entered 
with  the  instruction  "sell  plus"  on  any 
trading  day  when  the  Dow  Jones 
Industrial  Average  sm  •  •  ("DJIA  ") 
declines  below  its  closing  value  on  the 
previous  trading  day  by  at  least  the 
"two-percent  value"  as  calculated 


below.  This  index  arbitrage  order  entry 
requirement  shall  remain  in  effect  for 
the  remainder  of  the  trading  day. 
However,  the  index  arbitrage  order  entry 
requirement  pursuant  to  this  paragraph 
(a)  shall  be  removed  if  the  DJIA 
subsequently  reaches  a  value  below  its 
closing  value  on  the  previous  trading 
day  that  is  a  decline  equal  to  the  "one- 
percent  value"  or  less  as  calculated 
below. 

(b)  All  index  arbitrage  orders  to  buy 
any  component  stock  of  the  S&P  500 
Stock  Price  Index  must  be  entered  with 
the  instruction  "buy  minus"  on  any 
trading  day  when  the  DJIA  advances 
above  its  closing  value  on  the  previous 
trading  day  by  at  least  the  "two-percent 
value"  as  calculated  below.  This  index 
arbitrage  order  entry  requirement  shall 
remain  in  effect  for  the  remainder  of  the 
trading  day.  However,  the  index 
arbitrage  order  entry  requirement 
pursuant  to  this  paragraph  (b)  shall  be 
removed  if  the  DJIA  subsequently 
reaches  a  value  above  its  closing  value 
on  the  previous  trading  day  that  is  ait 
advance  equal  to  the  "one-percent 
value"  or  less  as  calculated  below. 

(c)  The  principles  in  paragraphs  (a) 
and  (b)  shall  govern  the  imposition  and 
removal  of  the  index  arbitrage  order 
entry  requirements  as  to  all  subsequent 
movements  in  the  DJIA  on  that  day. 
Supplementary  Material: 

.10  The  "two-percent  value"  shall  be 
calculated  at  the  beginning  of  each 
calendar  quarter  and  shall  be  two- 
percent  (2.0%),  rounded  down  to  the 
nearest  ten  points,  of  the  average  closing 
value  of  the  DJIA  for  the  last  month  of 
the  previous  quarter.  The  "one-percent 
value"  shall  be  one-half,  rounded  down 
to  the  nearest  ten  points,  of  the  "two- 
percent  value". 

.20  The  index  arbitrage  order  entry 
restrictions  shall  not  apply  to  index 
arbitrage  market-at-the-close  orders  in 
liquidation  of  previously  established 
stock  positions  against  derivative  index 
products  entered  on  the  last  business 
day  prior  to  the  expiration  or  settlement 
of  such  derivative  index  products.  Such 
orders  shall  be  entered  pursuant  to  each 
procedures  as  the  Exchange  may  from 
time  to  time  prescribe. 

.30  All  oraers  containing  the 
instruction  "buy  minus"  or  "sell plus" 
shall  be  executed  as  provided  in  Rule 
13. 

.40  Definitions,  (a)  For  purposes  of 
this  Rule  80A,  "index  arbitrage"  means 
a  trading  strategy  in  which  pricing  is 
based  on  discrepancies  between  a 
"basket"  or  group  of  stocks  and  the 
derivative  index  product  (i.e.,  a  basis 
trade)  involving  the  purchase  or  sale  of 
a  "basket"  or  group  of  stocks  in 
conjunction  with  the  purchase  or  sale. 
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or  intended  purchase  or  sale,  of  one  or 
wore  derivative  index  products  in  an 
attempt  to  profit  by  the  price  difference 
between  the  "basket"  or  group  of  stocks 
and  the  derivative  index  products. 
While  the  purchase  or  sale  of  the  stocks 
must  be  in  conjunction  with  the 
purchase  or  sale  of  derivative  index 
products,  the  transactions  need  not  be 
executed  contemporaneously  to  be 
considered  index  arbitrage.  The 
term" derivative  index  products"  refers 
to  cash-settled  options  or  futures 
contracts  on  index  stock  groups,  and 
options  on  any  such  futures  contracts. 

(b)  "Program  trading"  means  either 
(A)  index  arbitrage  or  \B)  any  trading 
strategy  involving  the  related  purchase 
or  sale  of  a  "basket"  or  group  of  15  or 
more  stocks  having  a  total  market  value 
ofSl  million  or  more.  Program  trading 
includes  the  purchases  or  sales  of  stocks 
that  are  part  of  a  coordinated  trading 
strategy,  even  if  the  purchases  or  sales 
are  neither  entered  or  executed 
contemporaneously,  nor  part  of  a 
trading  strategy  involving  options  or 
futures  contracts  on  an  index  stock 
group,  or  options  on  any  such  futures 
contivcts.  or  otherwise  relating  to  a 
stock  market  index. 

(c)  "Account  of  an  individual 
investor"  means  an  account  covered  by 
Section  11(a)(1)(E)  of  the  Securities 
Exchange  Act  of  1934. 

""Standard  &■  Poor's  500  Stock  Price 
Index"  is  a  service  market  of  Standard 
6"  Poor's  Corporation 

**"Dow  Jones  Industrial  Average"  is  a 
service  mark  of  Dow  Jones  &■  Company, 
Inc. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Puq>ose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
and  is  set  forth  in  Sections  A,  B,  and  C 
below. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

Current  Rule.  Rule  80A  provides, 
among  other  things,  for  limitations  on 
index  arbitrage  trading  in  any 
component  stock  of  the  S&P  500  Stock 
Price  Index  whenever  the  Dow  Jones 


Industrial  Average '  ("DJIA")  is  up  or 
down  50  points  from  its  previous  close. 
If  the  market  advances  by  50  points  or 
more,  all  index  arbitrage  orders  to  buy 
must  be  stabilizing  (buy  minus): 
similarly,  if  the  market  declines,  all 
index  arbitrage  orders  to  sell  must  be 
stabihzing  (sell  plus).  The  stabilizing 
requirements  are  removed  if  the  DJIA 
moves  back  to  or  within  25  points  of  the 
previous  day's  close.  In  addition, 
"sidecar"  provisions,  as  discussed 
below,  which  temporarily  divert 
program  trading  orders  and  impose 
limitations  on  the  entry  of  stop  orders, 
go  into  effect  when  the  primary  S&P  500 
futures  contract  declines  by  12  points 
from  its  previous  close. 

Proposed  Amendments.  The  stock 
market  has  risen  dramatically  over  the 
years  since  the  50-point  "collar,"  as 
discussed  below,  of  Rule  80A  was 
adopted  in  1990.^  The  Exchange  is 
proposing  to  amend  the  Rule  to  base  the 
collars  on  a  percentage  of  the  average 
closing  value  of  the  DJIA.  In  addition, 
the  Exchange  is  proposing  to  eliminate 
the  "sidecar"  provisions  of  Rule  80A  in 
their  entirety.  The  Exchangie  is  also 
proposing  to  delete  the  provisions, 
contained  in  paragraph  (d),  relating  to 
purchases  and  sales  of  a  "basket"  (as 
that  term  is  defined  in  Rule  800(b)(iii)), 
as  the  "basket"  product  is  no  longer 
traded  on  the  Exchange.  The  definition 
of  index  arbitrage  contained  in  the  rule 
is  also  proposed  to  be  modified,  as 
discussed  below. 

Collars.  The  proposed  collars  are  to  be 
calculated  quarterly  based  on  the 
average  closing  value  of  the  DJIA  for  the 
last  month  of  the  previous  calendar 
quarter.  This  methodology  is  similar  to 
that  used  for  the  calculation  of  the 
circuit  breakers  in  the  recent 
amendments  to  Rule  BOB.  The  collars 
would  be  imposed  when  the  DJIA 
declines  or  advances  from  the  prior 
day's  close  by  an  amount  equal  to  two 
percent,  rounded  down  to  the  nearest 
ten  points,  of  the  average  closing  value. 
The  collars  would  be  removed  when  the 
DJIA  comes  back  or  retreats  to  a  value 
which  represents  a  decline  or  advance 
from  the  prior  day's  close  by  an  amount 
equal  to  one  half  of  the  "two-percent 
value,"  rounded  down  to  the  nearest  ten 
points. 

Under  the  proposed  rule  change, 
when  the  collar  is  imposed  based  upon 
a  decline  in  the  DJIA,  all  index  arbitrage 
orders  to  sell  any  component  stock  of 
the  S&P  500  must  be  marked  "sell  plus" 


for  the  remainder  of  the  day.  If  the  DJIA 
advances  by  the  "collar  value",  all 
index  arbitrage  orders  to  buy  any 
component  stock  of  the  S&P  500  must 
be  marked  "buy  minus"  for  the 
remainder  of  the  trading  day. 

For  example,  if  the  average  closing 
value  of  the  DJIA  for  the  last  month  of 
the  previous  quarter  is  8915,  the  "two- 
percent  value"  will  be  170,  and  one  half 
the  "two-percent  value"  will  be  80  (85 
roimded  down  to  the  nearest  ten 
points).  Thus,  the  stabilizing 
requirement  would  be  imposed  when 
the  DJIA  is  down  or  up  170  points  or 
more  and  removed  when  the  DJIA  is 
down  or  up  80  points  or  less  bom  the 
previous  close.  The  index  arbitrage 
order  entry  restrictions  would  be  re- 
imposed  each  time  the  DJIA  advances  or 
declines  from  the  prior  day's  close  by 
the  amoimt  calculated  piu^uant  to  the 
rule. 

Sidecar.  The  sidecar  provisions, 
contained  in  paragraphs  (a)  and  (b)  of 
the  current  rule,  are  triggered  by  a  12- 
point  decline  frt>m  the  previous  close  in 
the  primary  S&P  500  futures  contract. 
The  sidecar  diverts  program  trading 
orders  to  a  separate  file  for  five  minutes 
and  also  bans  the  entry  of  stop  orders  or 
stop  limit  orders  for  the  rest  of  the  day 
(except  when  such  orders  are  2099 
shares  or  less  and  are  for  the  account  of 
an  individual  investor).  The  Exchange  is 
proposing  to  delete  the  sidecar 
provisions  in  their  entirety. 

The  Exchange  represents  that 
experience  has  shown  that  program 
trading  orders  have  not  been  entered  in 
significant  numbers  while  sidecar  is  in 
effect  and  thus  this  additional 
restriction  is  not  necessary.  The 
Exchange  believes  that  the  collars 
contained  in  Rule  80A,  along  with  the 
Exchange's  trading  halt  policy  and  the 
circuit  breakers  contained  in  Rule  SOB, 
obviate  the  need  for  a  sidecar. 

Definitions.  The  revised  version  of 
Rule  80A  would  retain  the  definitions  of 
program  trading  and  individual  investor 
contained  in  the  current  rule,  but  would 
move  them  into  the  supplementary 
material.  The  definition  of  index 
arbitrage  is  being  amended  to  codify  the 
Exchange's  1992  interpretation  ^  that 
includes  "basis  trading"*  as  index 
arbitrage.  The  Exchange  represents  that 
the  Rule  language  is  being  made  explicit 


'  "Dow  Jones  Industrial  Average"  is  a  service 
mark  of  Dow  Jones  &  Company,  Inc. 

'The  DJIA  was  at  2905  when  the  50-point  collar 
first  went  into  effect  on  July  31.  1990.  The  DJIA 
closed  at  8915  on  November  5,  1998,  the  day  the 
Board  adopted  this  amendment. 


>  See  NYSE  Information  Memo  No.  92-2  3,  dated 
August  28. 1992. 

'*Tbe  NYSE  considers  basis  trading  to  be  a  trading 
strategy  of  making  orders  to  purchase  or  sell  a 
basket  of  stocks  in  conjunction  with  the  purchase 
or  sale,  or  intended  purchase  or  sale,  or  derivative 
index  products,  in  order  to  take  advantage  of 
pricing  discrepancies  between  the  basket  and  the 
derivative  index  product.  See  NYSE  Information 
Memo  No.  92-23.  dated  August  28.  1992. 
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use  certain  traders  may  not  have 
idered  some  strategies  that  are 
ed  to  capture  differences  between 
tl  *  cash  and  futures  market,  such  as 
U  luidating  or  establishing  exchanges  for 
p!^sicals,'  to  be  index  arbitrage. 

Conclusion.  The  Exchange  believes 
tt  At  the  proposed  amendments  to  Rule 
81  m\  will  allow  the  collars  to  move  with 
tl  m  market  in  a  similar  fashion  to  the 
tijlggers  in  Rule  SOB.  Thus,  trading  curbs 
Would  remain  at  an  appropriate  level  as 
th^  market  changes,  i.e.,  closer  to  the 

i%  move  that  the  50  point  collar 
represented  when  implemented  in  1990 
as; {opposed  to  0.56%  currently. 

Statutory  Basis 

[lie  proposed  rule  change  is 
cb^sistent  with  Section  6(b) "  of  the  Act 
in  general  and  furthers  the  objectives  of 
Section  6(b)(5)  ^  in  particular  in  that  it 
is  designed  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to,  and  perfect  the 
mechanisms  of  a  free  and  o{>en  market 
and,  in  general,  to  protect  investors  and 
tl^^  public  interest. 

Self-Regulatory  Organization's 
'iitement  on  Burden  on  Competition 

e  Exchange  believes  the  proposed 
[e  change  will  impose  no  burden  on 
petition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act, 


'  In  the  context  of  program  trading,  the  term 
"i  9  change-for-phytical*"  or  "EFP"  refer*  to  a 
practice  whereby  an  entity,  such  as  a  broker-dealer 
or  an  institution,  uses  an  off-exchange  transaction 
to  acquire  or  liquidate  a  hedged  p)osition  in  a  stock 
baaket  and  stock  index  futures  or  options.  For 
example,  an  institution  wishing  to  liquidate  a  large 
Icu^-stock/short-futures  hedged  position  might 
nmitiate  with  a  broker-dealer  to  conduct  an  EFP 

3 Bide  of  regular  U.S.  trading  hours  in  London.  In 
^  EFP,  the  institution  would  sell  the  stock  basket 
td  (he  broker-dealer  and  the  broker-dealer  would 
sail  the  equivalent  amount  of  stock  index  futures  to 
the  institution.  The  difference  in  the  prices  for  the 
stock  and  futures  trades  is  the  negotiated  price  for 
the  transaction,  and  is  usually  denominated  in 
hundredths  of  a  percentage  point  ("basis  points") 
o(  (he  value  of  the  portfolio.  Once  the  EFP  is 
ci>^pleted,  the  broker-dealer  has  acquired  the  long- 
stpck/short-futures  hedged  position.  The  broker- 
daaler  may  subsequently  "unwind"  this  position 
tlupugh  trades  on  U.S.  exchanges  when  profitable 
arbitrage  spreads  arise.  In  the  example  cited  above, 
if  futures  are  trading  at  a  "discount"  to  underlying 
stocks,  the  broker-dealer  could  use  program  order* 
td  tell  the  higher  priced  stocks  on  the  NYSE  while 
buying  the  lower  priced  futures.  Such  a  transaction 
wjould  be  the  functional  equivalent  of  index 
ai  b  itrage  for  purposes  of  NYSE  Rule  BOA(c). 
15  U.S.C  78f(b). 
15  U.S.C  78f(b)(5). 


C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  E&iectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  by  order  approve  the  proposed  rule 
change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Exchange 
Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street  N.W.,  Washington.  D.C.  20549. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fit)m  the 
public  in  accordance  with  the 
provisions  of  5  U^.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room  in  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Also,  copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  above-mentioned  self- 
regulatory  organization.  All  submissions 
should  refer  to  File  No.  SR-NYSE-98- 
45  and  should  be  submitted  by  January 
13, 1999, 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 


Mai:garet  H.  McFwIand. 

Deputy  Secretary. 

(FR  Doc.  98-33910  Filed  12-22-98;  8:45  amj 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReiMM  No.  34-40600;  File  No.  SR-OCC- 
08-11] 

S«lf-R«gulatory  Organizations;  Tha 
Options  Claaring  Corporation;  Notice 
of  Filing  of  Proposod  Rula  Changs 
Rsgarding  ths  Calculation  of  ths  Short 
Option  Adjustmsnt 

December  16, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Seciurities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
September  10, 1998,  The  Options 
Clearing  Corp.  ("CXX")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  items  have  been 
vprepared  primarily  by  OCC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  from  interested 
persons  on  the  proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Under  the  proposed  rule  change,  OCC 
will  amend  the  short  option  adjustment 
contained  in  OCC's  Theoretical 
Intermarket  Margin  System  ("TIMS")  to 
enable  OCC  to  use  a  "sliding  scale"  to 
calculate  short  option  adjustment 
amounts. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  tfie  Proposed  Rule 
Change 

In  its  filing  with  the  (Ik>mmission, 
OCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  OCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Under  the  proposed  rule  change,  OCC 
will  amend  Rules  601  and  602  to 


•17CFR200.3O-3(a)(12). 


'  15  U.S.C.  78s(b)(l). 

'The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  OCC. 
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provide  OCC  with  more  flexibility  in 
calculating  the  amount  of  the  short 
option  adjustment.  3 

OCC  requires  its  clearing  members  to 
adjust  their  margin  deposits  with  OCC 
in  the  morning  of  every  business  day 
based  on  OCC's  overnight  calculations. 
OCC  imposes  a  margin  requirement  on 
short  positions  in  each  clearing  member 
account  and  gives  margin  credit  for 
unsegregated  long  positions.*  Under 
TIMS,  the  margin  for  positions  in  a  class 
group  is  based  on  premium  levels  at  the 
close  of  trading  on  the  preceding  day 
and  is  then  increased  or  decreased  by 
the  additional  margin  amount  for  that 
class  group.' 

TIMS  calculates  additional  margin 
amounts  using  options  price  theory. 
TIMS  first  calculates  the  theoretical 
liquidating  value  for  the  positions  in 
each  class  group  assuming  either  an 
increase  or  decrease  in  the  market  value 
of  the  underlying  asset  in  an  amount 
equal  to  the  applicable  margin  interval. 
The  margin  interval  is  the  maximum 
one  day  price  movement  that  OCC 
wants  to  protect  against  in  the  price  of 
the  imderlying  asset.^  Margin  intervals 
are  determined  separately  for  each 
underlying  interest  to  reflect  the 
volatility  in  the  price  of  the  underlying 
interest. 

TIMS  then  selects  the  theoretical 
liquidating  value  that  represents  the 
greatest  decrease  (where  the  actual 
liquidating  value  is  positive)  or  increase 
(where  the  actual  liquidating  value  is 
negative)  in  Uquidating  value  compared 
with  the  actual  liquidating  value  based 
on  the  premium  levels  at  the  close  of 


^  OCC  Rule  601  describes  TIMS  as  it  applies  to 
equity  options  ("equity  TIMS")  and  OCC  Rule  602 
describes  TIMS  as  it  applies  to  non-equity  options 
("non-equity  TIMS"). 

*  A  long  position  is  unsegregated  for  OCC's 
purpKJses  if  OCC  has  a  lien  on  the  position  [i.e.,  has 
recourse  to  the  value  of  the  position  in  the  event 
that  the  clearing  member  does  not  perform  an 
obligation  to  OCC).  Long  positions  in  Arm  accounts 
and  market-maker  accounts  are  unsegregated.  Long 
positions  in  the  clearing  member's  customers' 
account  are  unsegregated  only  if  the  clearing 
member  submits  instructions  to  that  effect  in 
accordance  with  Rule  611. 

'For  purposes  of  equity  TIMS,  a  class  group 
consists  of  all  put  and  call  options,  all  BOUNDS, 
and  all  stock  loan  and  borrow  positions  relating  to 
the  same  underlying  security.  For  purposes  of  non- 
equity TIMS,  a  class  group  consists  of  all  put  and 
call  options,  certain  market  baskets,  and  commodity 
options  and  futures  (that  are  subject  to  margin  at 
OCC  because  of  a  cross-margining  program  with  a 
commodity  clearing  organization)  that  relate  to  the 
same  underlying  asset.  A  NEO  TIMS  class  group 
may  also  contain  stock  loan  baskets  and  stock 
borrow  baskets. 

*  Some  combinations  of  positions  can  present  a 
greater  net  theoretical  liquidating  value  at  an 
intermediate  value  than  at  either  of  the  endpoint 
values.  As  a  result.  TIMS  also  calculates  the 
theoretical  liquidating  value  for  the  positions  in 
each  class  group  assuming  intermediate  market 
values  of  the  underlying  asset. 


trading  on  the  preceding  day.  The 
diflerence  between  that  theoretical 
Uquidating  value  and  the  actual 
liquidating  value  is  the  additional 
margin  amoimt  for  that  class  group 
unless  the  class  group  is  subject  to  the 
short  option  adjustment. 

For  net  short  positions  ^  in  deep  out 
of  the  money  options,  little  or  no  change 
in  value  would  be  predicted  given  a 
change  in  value  of  the  underlying 
interest  equal  to  the  appUcable  margin 
interval.  As  a  result,  TIMS  would 
calculate  additional  margin  amounts  of 
zero  or  close  to  zero  for  deep  out  of  the 
money  options.  However,  volatile 
markets  could  cause  such  positions  to 
become  near  to  or  in  the  money  and 
thereby  could  create  increased  risk  to 
OCC.  OCC  protects  against  such  risk  by 
incorporating  into  the  additional  margin 
calculation  a  margin  cushion  known  as 
the  short  option  adjustment." 

Currently,  the  short  option  adjustment 
requires  a  minimum  additional  margin 
amoimt  equal  to  twenty-five  percent  of 
the  appUcable  margin  interval  for  all 
unpaired*  net  short  positions  in  options 
series  for  which  the  ordinary  calculation 
of  the  additional  margin  requirement 
would  be  less  than  twenty-five  percent 
of  the  applicable  margin  interval.  OCC 
believes  that  this  methodology  requires 
clearing  members  to  deposit  margin  in 
excess  of  the  risk  presented  by  some 
unpaired  net  short  positions  in  out  of 
the  money  options. 

OCC  believes  that  this  excess  margin 
requirement  can  be  attributed 
essentially  to  two  causes.  First,  some 
short  positions  are  so  far  out  of  the 
money  that  even  an  extreme  market 
move  would  not  cause  them  to  prevent 
risk  to  OCC  commensurate  with  a  short 
option  adjustment  equivalent  to  twenty- 
five  percent  of  the  applicable  margin 
interval.  To  illustrate,  on  October  27, 
1997,  the  S&P  500  bidex  fell  6.9%  to 
876.98  from  its  closing  value  of  941.64 
on  October  24, 1997."'  There  was  a 


'A  net  position  in  an  option  series  in  an  account 
is  the  position  resulting  from  offsetting  the  gross 
unsegregated  long  position  in  that  series  against  the 
gross  short  position  in  that  series.  After  netting,  an 
account  will  reflect  a  net  short  position  or  a  net 
long  position  for  each  series  of  options  held  in  the 
account. 

'The  short  option  adjustment  is  described  in 
Rule  601(c)(l)(C)(l)  for  equity  options  and  Rule  602 
(c)(l)(ii)(C)(l)  for  non-equity  options.  OCC  recently 
amended  Interpretation  .06  to  Rule  602  so  that  net 
shori  non-equity  option  positions  can  be  paired  off 
against  net  long  non-equity  positions  whose 
underlying  interests  exhibit  price  correlation  of  at 
least  seventy  percent.  Securities  Exchange  Act 
Release  No.  40515  (September  30, 1988).  63  FR 
53970. 

"The  term  unpaired  is  deflned  in  Interpretation 
.04  to  Rule  601  for  equity  options  and  Interpretation 
.06  to  Rule  602  for  non-equity  options. 

">This  market  decline  of  64.66  points  was  the 
14th  largest  one  day  percentage  decline  in  the 


series  of  SPX  11/97  put  options  with  an 
exercise  price  of  700  open  on  that  date. 
At  the  close  of  October  24, 1997,  that 
series  was  25.7%  out  of  the  money  and 
had  a  closing  premium  of  $25.00.  At  the 
close  on  October  27, 1997,  that  series 
was  20.2%  out  of  the  money  and  had  a 
closing  premium  of  $56.25.  The  increase 
in  the  closing  premium  from  October  24 
to  October  27  was  $31.25.  In  the  absence 
of  the  short  option  adjustment,  TIMS 
would  have  required  additional  margin 
of  $23.25.  With  the  short  option 
adjustment,  TIMS  required  additional 
margin  of  $875.00  (equal  to  the  margin 
interval,  which  was  35  points,  times  the 
index  multipUer  of  100,  times  25%). 
Even  in  this  extreme  market  move  the 
short  option  adjustment  required  far 
more  collateral  than  OCC  needed  to 
hedge  the  risk  presented  to  it  by 
unpaired  short  positions  in  this  series. 

Second,  out  of  the  money  short  call 
positions  present  less  risk  to  OCC  than 
short  put  positions  that  are  equally  out 
of  the  money.  This  is  essentially 
because  a  market  that  moves  sharply 
down  (presenting  risk  to  OCC  from  short 
put  positions)  is  generally  associated 
with  an  increase  in  option  implied 
volatility  whereas  a  market  that  moves 
sharply  up  (presenting  risk  to  OCC  from 
short  call  positions)  is  generally 
associated  with  a  decrease  in  option 
implied  volatility.  Other  things  being 
equal,  an  upward  move  in  the  market  of 
a  given  size  creates  less  risk  for  OCC 
from  short  call  positions  than  a 
downward  move  in  the  market  of  the 
same  size  from  short  put  positions. 
Therefore,  because  T^S  employs  a 
twenty-five  percent  short  option 
adjustment  for  both  puts  and  calls,  it 
tends  to  require  excessive  additional 
margin  particularly  with  respect  to  short 
call  positions. 

To  address  these  situations,  the 
proposed  nde  change  Mrill  establish  a 
sUding  scale  short  option  adjustment 
methodology.  Using  the  sfiding  scale, 
the  short  option  adjustment  percentage 
will  be  applied  to  a  particular  series 
according  to  the  extent  to  which  the 
series  is  out  of  the  money.  In  addition, 
OCC  will  use  different  sUding  scales  for 
put  options  and  for  call  options. 

OCC  believes  that  the  margin  required 
by  these  sliding  scales  should  be 
sufficient  to  protect  it  against  the  risks 


period  from  January  1930  through  June  1998,  and 
it  constituted  a  more  extreme  daily  move  than 
99.9%  of  the  daily  moves  during  this  period.  The 
decline  on  October  27,  1997,  actually  represents  a 
more  rigorous  test  of  the  short  option  adjustment 
methodology  than  the  market  move  on  October  19, 
1987.  There  are  several  reasons  for  this,  such  as  the 
option  implied  volatility  was  so  high  on  October  19, 
1987,  and  the  theoretical  additional  margin  levels 
calculated  by  TIMS  generally  exceeded  the 
alternative  short  option  adjustment  calculations. 


rated  by  out  of  the  money  short 
|>sitions  even  in  extreme  market 
c<^|iditions.  For  example,  in  the 
illustration  described  above,  the  sliding 
s(»le  short  option  adjustment  would 
still  have  required  additional  margin  of 
$3^0.00  (equal  to  the  margin  interval  of 
3$|points,  times  the  index  multiplier  of 
l(iO.  times  10%,  the  applicable 
po^ntage  for  a  short  put  25.7%  out  of 
tlM  market)  which  is  well  in  excess  of 
the  risk  presented  to  OCC  by  the  short 
piAs  in  the  SPX  11/97  700  series. 

Under  the  proposed  rule  change,  OCC 
will  modify  Rules  601  and  602  to 
provide  that  the  short  option  adjustment 
tO|  be  applied  to  any  impaired  short 
position  will  be  determined  using  a 
p^fcentage  that  OCC  deems  to  be 
appropriate.  A  specific  short  option 
adjustment  percentage  will  not  be 
included  in  the  rules.^^  i 

OCC  believes  that  this  information 
provides  appropriate  flexibility  to  make 
ac^justments  to  the  sliding  scales  from 
tiine  to  time  as  OCC  determines  is 
w^anted.  OCC  further  believes  that  the 
pijoposed  rule  change  is  consistent  with 
the  approach  taken  in  Rule 
60(c)(l)(C)(l)  and  Rule  602(c)(l)(ii)(C)(l) 
w^ich  both  permit  OCC  to  use  such 
foktnulas,  assumptions,  and  data  as  it 
de<ms  appropriate  for  purposes  of 
caiUculating  additional  margin. 

OCC  believes  that  the  proposed  rule 
change  is  consistent  with  Section  17A  of 
th  E  Act  12  and  the  rules  and  regulations 
thiareunder  because  it  furthers  the 
pt^blic  interest  by  reducing  the 
o>|^rcollateralization  of  certain  short 
positions  in  deep  out  of  the  money 
oi^tions.  In  addition,  OCC  believes  that 
thjBl  proposed  rule  change  should 
remove  an  impediment  to  market 
li^iiidity  while  still  providing  OCC  with 
appropriate  protection  to  the  risks 
presented  by  short  out  of  the  money 
op^on  positions. 

B.\  Self-Regulatory  Organization 's 
Snvement  on  Burden  on  Competition 


I  does  not  believe  that  the 
pitiposed  rule  change  would  impose  any 
buiden  on  competition. 


' '  A  schedule  of  the  sliding  scales  that  OCC 
intpnds  to  use  initially  is  attached  as  Exhibit  A  to 
its  ^ling,  which  is  available  for  inspection  at  the 
Commission's  Public  Reference  Room  and  through 
OQC.  OCC  will  always  specify  a  minimum  short 
opiibn  adjustment  percentage.  CXX  will  inform  its 
mek^bers  of  the  initial  schedule  of  the  sliding  scales 
thi  ]  [igh  an  Important  Notice  and  will  notify  its 
members  of  any  changes  to  the  schedule. 
15  U.S.C.  78q-l. 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  with  respect 
to  the  proposed  rule  change,  and  none 
have  been  received. 

m.  Date  of  Effiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  OCC  consents,  the 
Commission  will: 

(A)  by  order  approve  such  proposed 
rule  change  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argimients  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seouities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  Uiat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  v«rithheld  from  the 
public  in  accordance  with  the 
provisions  of  Commission's  Public 
Reference  Section,  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549.  Copies 
of  such  filing  also  will  be  available  for 
inspection  and  coping  at  the  principal 
ofiice  of  OCC.  All  submissions  should 
refer  to  File  No.  SR-OCC-98-11  and 
should  be  submitted  by  January  12, 
1999. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Mai^garet  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  99-33911  Filed  12-22-98;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[naliin  No.  34-40796;  Flla  No.  SR-Phlx- 
9S-48] 

Self-Regulatory  Organlzatlone:  Notice 
of  Rling  of  Propoeed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
Philadelphia  Stock  Exchange,  Inc. 
PropoeIng  To  Adopt  New  Rule  949 
Re^Mcting  Purchaee,  Sale,  Transfer, 
and  Poeting  of  Membership 
Transactions 

December  16, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").»  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  November 
5, 1998,  the  Philadelphia  Stock 
Exchange,  hic.  ("PHLX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  December  15, 1998.  the  Exchange 
submitted  an  amendment  to  the 
proposed  rule  change.^  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  adopt  new 
Rule  949  respecting  the  purchase,  sale, 
transfer  and  posting  of  menjbership 
transactions.  The  proposed  rule  change 
codifies  procedures  for  conducting  the 
market  for  Exchange  memberships  and 
provides  that  private  transactions  may 
only  be  undertaken  under  certain 
specified  circumstances.  Below  is  the 
text  of  the  proposed  rule  change. 
Additions  are  italicized. 

Rult  949    Purchase,  Sate,  Tratitfer  and 
Posting  of  Membership  Transactions 

A.  Public  Sales  and  Membership 
Market  Procedures.  A  membership  may 
be  purchased  by  an  approved  applicant, 
an  existing  member  organization  or  an 
approved  lessor  through  the  Office  of 
the  Secretary  of  the  Exchange  in 
accordance  with  Exchange  procedures. 
A  bid  stating  the  price  to  be  paid  shall 
be  submitted  in  writing  to  the  Office  of 
the  Secretary  by  an  approved  applicant, 
member  organization  or  approved 


"17CFR2OO-30(a)(12). 


>  15  U.S.C.  78s(b)(ll. 

»17CFR240.19b-4. 

'  Letter  from  Murray  L  Ross,  Vice  President  and 
Secretary,  Exchange,  to  Michael  Waiinskas,  Deputy 
Associate  Director,  Division  of  Market  Regulation, 
SEC,  dated  December  14,  1998  ( 'Amendment  No. 
1).  Amendment  No.  1  corrected  grammatical  errors 
in  the  proposed  rule  language. 
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lessor.  Any  bid  shall  be  in  increments  of 
five  hundred  dollars  ($500).  The  Office 
of  the  Secretary  shall  file  all  bids 
according  to  the  highest  price  and  the 
earliest  submission  date.  The  highest 
bid  with  the  earliest  submission  date 
shall  be  posted  and  published  in  the 
Secretary's  Bulletin  of  the  Exchange. 

All  bids  remain  in  effect  for  six 
months  unless  written  revocation 
thereof  is  received  by  the  Office  of  the 
Secretary.  When  a  bid  filed  in 
accordance  with  the  provisions  of  this 
rule  is  matched  with  an  offer  filed  in 
accordance  with  the  provisions  of  this 
rule  neither  can  be  changed  or 
withdrawn.  Not  later  than  the 
fourteenth  day  following  the  matching 
of  the  bid  and  offer,  the  purchaser  shall 
deliver  a  certified  or  cashier's  check  to 
the  Office  of  the  Secretary,  made 
payable  to  the  Exchange,  covering  the 
purchase  price  of  the  membership. 

B.  A  membership  may  be  sold  oy  the 
owner  through  the  market  conducted  by 
the  Office  of  the  Secretary  in 
accordance  with  Exchange  procedures. 
A  written  offer  for  sale  stating  the 
acceptable  price  shall  be  submitted  to 
the  Office  of  the  Secretary.  The  Office  of 
the  Secretary  shall  file  all  such  offers 
according  to  the  lowest  price  and 
earliest  submission  date.  The  lowest 
offer  with  the  earliest  submission  date 
shall  be  posted  by  the  Office  of  the 
Secretary  and  published  in  the 
Secretary's  Bulletin  of  the  Exchange.  All 
offers  shall  remain  in  effect  for  six 
months  unless  written  revocation 
thereof  is  received  by  the  Office  of  the 
Secretary.  Any  offer  shall  be  in 
increments  of  five  hundred  dollars 
($500).  When  an  offer  filed  in 
accordance  with  the  provisions  of  this 
rule  is  matched  with  a  bid  filed  in 
accordance  with  the  provisions  of  this 
rule  neither  can  be  changed  or 
withdrawn. 

C.  Confirmation  of  Sale  by  the 
Exchange.  The  sale  of  an  Exchange 
membership  shall  be  deemed  negotiated 
and  contracted  at  the  time  the  filed  bid 
and  offer  are  matched  in  price  and 
confirmed  by  the  Office  of  the  Secretary 
of  the  Exchange  and  shall  be  considered 
consummated  upon  the  payment  by  the 
purchaser  of  the  purchase  price  of  the 
membership  and  associated  initiation 
and  transfer  fees  as  well  as  other 
charges  including  pro-rated  dues.  In  the 
event  that  the  Exchange  has  not 
received  payment  of  the  sums  due  on 
the  purchase  of  the  membership  within 
fourteen  days  after  the  contracted  notice 
of  arranged  sale  is  given  by  the  Office 
of  the  Secretary  of  the  Exchange,  the 
arranged  sale  shall  be  automatically 
canceled  and  the  purchaser  and  seller 
restored  thereby  to  their  respective 


status  existing  before  the  arranged  sale. 
Neither  the  purchaser  nor  seller  shall 
have,  assert  or  maintain  any  rights, 
privileges  or  claims  of  any  nature 
whatsoever  against  each  other  or  against 
the  Exchange,  its  members,  member 
organizations,  officers  and  employees, 
arising  or  resulting  directly  or  indirectly 
from  or  by  such  cancellation. 

D.  Private  Sales  and  Transfers.  All  Ex- 
Exchange  privately  negotiated  sales  and 
requests  for  transfer  shall  be  posted  and 
published  in  the  Secretary's  Bulletin  of 
the  Exchange.  Any  or  all  privately 
negotiated  sales  or  requests  for  transfer 
must  conform  to  one  of  the  following 
provisions: 

(1)  The  owner  of  a  membership 
(whether  or  not  such  membership  is 
registered  for  a  member  organization)  is 
transferring  such  membership  to  a 
spouse,  brother,  sister,  parent,  child, 
grandchild  or  grandparent,  provided  the 
transferee  is  approved  for  membership 
or  qualifies  as  an  approved  lessor: 

(2)  The  owner  of  a  membership  is 
transferring  such  membership  to  a 
member  organization  which  has 
succeeded,  through  statutory  merger, 
exchange  of  stock  or  acquisition  of 
assets  to  the  business  of  the  transferor: 

(3)  The  owner  of  a  membership  is 
transferring  such  membership  to  a 
member  organization  in  which  the 
transferor  will  maintain  a  substantial 
interest,  that  is,  an  interest  at  least  equal 
in  value  to  the  cost  or  market  price  of 
the  membership,  whichever  is  lower: 

(4)  The  owner  of  a  membership  is 
transferring  such  membership  to  an 
individual  or  organization  which  is  a 
partner,  shareholder  or  member  of  the 
transferor  as  part  or  all  of  a  liquidation, 
or  distribution  of  the  transferor,;  or 

(5)  The  owner  of  a  memoership  is 
transferring  such  membership  to  a 
member,  member  organization  or 
approved  lessor  as  a  privately  arranged 
sale  for  monetary  consideration  that  is 
not  less  than  the  posted  bid  nor  greater 
than  the  posted  offer  filed  with  the 
Office  of  the  Secretary  of  the  Exchange. 

Nothwitstanding  the  foregoing,  a 
transfer  which  conforms  to  one  of  the 
enumerated  subparagraphs  D  1  through 
5  shall  not  become  effective  unless  the 
transferor  deposits  with  the  Office  of  the 
Secretary  an  amount  equal  to  the  last 
sale  of  a  membership,  pursuant  to 
paragraphs  A,  B  and  C  of  this  rule,  of 
the  same  rights  and  privileges  as  the 
membership  being  transferred.  Said 
deposit  shall  be  applied  as  through  it 
were  proceeds  of  a  sale  of  a  membership 
or  its  transfer  for  the  purposes  of  By-Law 
Article  XV.  All  other  private  sales  shall 
be  void. 

E.  Obligations  of  Terminating 
Members.  Every  member  who  sells  or 


transfers  their  membership  pursuant  to 
the  provisions  of  these  Rules  must  be 
current  in  all  filings  and  payments  of 
dues,  fees  and  charges  relating  to  that 
membership,  including  filing  fees  and 
charges  required  by  the  Securities  and 
Exchange  Commission  and  the 
Securities  Investor  Protection 
Corporation.  If  a  member  fails  to  make 
all  such  filings,  or  to  pay  all  such  dues, 
fees  and  changes,  the  Office  of  the 
Secretary  of  the  Exchange  may. 
notwithstanding  other  applicable 
provisions  of  these  Rules,  withhold 
distribution  of  the  proceeds  of  the  sale 
of  said  membership,  or  delay  the 
effectiveness  of  the  membership  of  the 
transferee,  until  such  time  as  the 
failures  have  been  remedied. 

F.  Non-Responsibility  of  the 
Exchange.  The  Exchange  and  its 
officers,  members  and  employees  shall 
be  subject  to  no  liability  in  connection 
with  any  bid  or  offer  of  a  membership, 
whether  or  not  filed  formally  with  the 
Exchange  as  provided  herein,  unless 
such  liability  results  form  negligenceof 
the  Exchange. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  niing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Exchimge  has  prepared  summaries, 
set  forth  in  sections  A,  B  and  C  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis,  for  the  Proposed  Rule 
Change 

1.  Purpose. 

The  proposed  rule  codified 
procedures  for  conducting  the  market 
for  Exchange  memberships  and  provides 
that  private  transactions  may  only  be 
imdertaken  under  certain  specified 
cinnunstances.  The  Exchange  believes 
the  proposed  rule  change  will  provide 
equity  and  openness  to  all  who  seek  to 
purchase  or  sell  a  membership.  The 
proposed  rule  provides  that  transactions 
must  be  posted,  published  and  be  for 
monetary  consideration  between  the 
posted  bid  and  offer  between  imrelated 
parties.  The  proposed  rule  change  also 
permits  sales  between  related  entities, 
but  requires  publication  in  the 
Secretary's  Bulletin.  Therefore,  both 
members  and  nonmembers  will  have 
access  to  information  regarding  all 
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trac  i  fers  of  memberships.  Additionally, 
the  I  xhcnage  will  be  protected  by 
reqa  ring  that  the  proceeds  of  all  sales 
will  36  available  to  the  Exchange  to 
satisfy  any  outstanding  charges  owed  by 
the  member. 

The  proposed  rule  provides  that  bids 
and  offers  must  be  made  in  writing,  and 
subttiitted  to  the  Office  of  the  Secretary 
by  4s  approved  applicant,  member 
organization,  or  approved  lessor.  Bids 
and  offers  may  only  be  filed  in  $500 
inctdments.  Additionally,  the  proposed 
rule  codifies  exiting  Exchange  practice 
of  requiring  payment  for  a  membership 
by  certified  or  cashier's  check  payable  to 
the  |3xchange.  Furthermore,  the  rule 
specifies  that  sale  of  a  membership  shall 
be  dfemed  negotiated  and  contracted 
wh^<i  the  filed  bid  and  offer  are 
matjdhed  in  price  and  confirmed  by  the 
Offiide  of  the  Secretary,  and 
constimmated  upon  receipt  of  payment 
fix>ni  the  purchaser  for  the  purchase 
prioe  and  other  associated  membership 
initiation,  transfer  and  prorated  dues 
and'  Other  fees. 

Section  D  of  the  proposed  rule  sets 
forth  the  procedures  to  be  followed  in 
priVdtely  negotiated  sales  and  requests 
for  transfer.  This  section  provides  for 
posting  of  a  deposit  to  the  Exchange  to 
cov^t'  potential  claims  that  could  he 
asserted  pursuant  to  By-Law  Article 
XV.*  Only  those  transactions  that 
confirm  to  Section  D  would  be 
pro^ssed  for  transfer  and  all  other 
pri\^4te  sales  would  be  void. 

Tnle  following  outlines  the  provisions 
of  tl|[fe  proposed  new  rule.  Section  A 
provides  the  procedures  for  making  an 
offef  ;to  piuchase  a  membership.  Section 
B  p^0vides  the  procedure  for  an  offer  to 
sell  3  membership.  Section  C  contains 
the  giuidelines  for  determining  the  time 
wh^  membership  sales  are  deemed 
negotiated  and  contracted  and  when 
membership  sales  are  consummated. 
Se^i|on  D  contains  five  situations  that 
are  exempt  from  the  procedures  laid  out 
in  Sections  A  and  B.  Subsection  1 
contains  sales  to  certain  named 
ries  of  family  members, 
ion  2  concerns  transfers  to  a  firm 
is  the  member's  successor  in 
interest.  Subsection  4  concerns  transfer 
ved  in  a  dissolution  of  a  members 

Subsection  5  concerns  other 
te  transfers  that  occur  within  the 
id  offer  of  the  public  market  for 
}erships.  Section  E  proscribes  that 
all  riembers  selling  a  membership  must 
be  cu  rrent  on  all  dues,  fees  and  other 
mem  }ership  charges  before  the  sale  will 
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Law  Article  XV  sets  forth  procedures  for 
transferring  memberships.  Section  15-3  provides 

:  I  >ik>ceeds  are  to  distributed  according  to  a 
proviic^d  seniority  list. 


be  consummated.  Section  F  limits  the 
liability  of  the  Exchange  to  its  own 
negligence  in  matters  pertaining  to 
membership  transactions. 

In  summary,  only  these  transactions 
that  confirm  to  specified  provisions  of 
the  proposed  rule  would  be  processed 
for  transfer.  All  other  private  sales 
would  be  void.  The  proposed  rule  is 
substantially  similar  to  and  modeled 
after  the  provisions  of  the  Pacific 
Exchange,  Inc.  Rules  1.21  and  1.22  and 
the  Chicago  Board  Options  Exchange, 
Inc.  Rule  3.14(c).  The  proposed  rule 
results  from  discussions  with  concerned 
members  and  Exchange  staff  in  an  effort 
to  codify  the  best  practices  of  other 
exchanges  respecting  procedures  for 
conducting  the  market  in  memberships 
and  confirming  existing  Exchange 
practices  to  the  provisions  of  a  new  rule. 

2.  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section  6 
of  the  Act  in  general,'  and  in  particular 
with  Section  6(b)(5)  ^  because  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade  and  protects 
investors  and  the  public  interest  by 
providing  codified  procedures  for 
conducting  the  market  in  Exchange 
memberships  by  the  Office  of  the 
Secretary  of  the  Exchange. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed 

Rule  Change  Received  From  Members. 
Participants  or  Others 

Written  comments  were  not  received 
in  response  to  Circular  98-109  which 
notified  the  membership  of  the  intent  of 
the  Board  of  Governors  to  propose  a 
new  rule  concerning  these  matters. 

III.  Date  of  Efiiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  PHLX  consents,  the 
Commission  will: 

A.  by  order  approve  such  proposed 
rile  change,  or, 


B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

mterested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  PHLX.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-98-45  and  should  be 
submitted  by  January  13, 1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  98-33982  Filed  12-22-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReiMM  Na  34-40802;  File  No.  8R-PMx- 
9fr-42] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc. 
Increasing  Maximum  OTX  AUTO-X 
Order  Size  Eligibility 

December  17, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  *  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  October 
6. 1998,  the  Philadelphia  Stock 
Exchange.  Inc.  ("Phlx"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  II,  and  III  below,  which  Items 


» 15  U.S.C.  78f. 
»15U.S.C.  78f(b)(5). 


'17CFR200.30-3(a)(12). 
'15U.S.C.  78s(b)(l). 
M7CFR240.19b-4. 
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have  been  prepared  by  the  Phlx.  The 
Conunission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Phlx  Rule  1080  to  increase  the 
maximum  order  size  for  eligibility  for 
public  customer  market  and  marketable 
limit  orders  for  OTC  Prime  bidex 
("OTX")  3  options  contracts  to  be 
executed  on  AUTO-X,  the  automatic 
execution  feature  of  the  Phlx's 
Automated  Options  Market  ("AUTOM") 
system.  Currently,  public  customer 
orders  of  up  to  50  contracts  are  eligible 
for  execution  via  AUTO-X.  The  Phbc  is 
proposing  to  increase  the  maximum 
order  size  to  100  contracts. 

Proposed  new  language  is  italicized; 
proposed  deletions  are  bracketed. 

Rule  108d(a)    No  Change 

(b)  No  change. 

(c)  AUTO-X.— AUTO-X  is  a  feature 
of  AUTOM  that  automatically  executes 
public  customer  market  and  marketable 
limit  orders  up  to  the  number  of 
contracts  permitted  by  the  Exchange  for 
certain  strike  prices  and  expiration 
months  in  equity  options  and  index 
options,  unless  the  Options  Committee 
determines  otherwise.  AUTO-X 
automatically  executes  eligible  orders 
using  the  Exchange  disseminated 
quotation  and  then  automatically  routes 
execution  reports  to  the  originating 
member  organization.  AUTOM  orders 
not  eligible  for  AUTO-X  are  executed 
manually  in  accordance  with  Exchange 
rules.  Manual  execution  may  also  occur 
when  AUTO-X  is  not  engaged. 

The  Options  Committee  may  for  any 
period  restrict  the  use  of  AUTO-X  on 
the  Exchange  in  any  option  or  series. 
Currently,  orders  up  to  50  contracts, 
subject  to  the  approval  of  the  Options 
Committee,  are  eligible  for  AUTO-X. 
yNith  respect  to  OTC  Prime  Index 
("OTX")  options,  orders  of  up  to  100 
contracts  are  eligible  for  AUTO-X. 

The  Options  Committee  may,  in  its 
discretion,  increase  the  size  of  orders  in 
one  or  more  classes  of  multiply-traded 
equity  options  eligible  for  AU1X>-X  to 
the  extent  necessary  to  match  the  size  of 
orders  in  the  same  options  eligible  for 
entry  into  the  automated  execution 
system  of  any  other  options  exchange, 
provided  that  the  effectiveness  of  any 
such  increase  shall  be  conditioned  u|>on 


its  having  been  filed  with  the  Securities 
and  Exchange  Commission  pursuant  to 
Section  19(b)(3)(A)  of  the  Securities 
Exchange  Act  of  1934. 

(d)  No  Change 

(e)  No  Change 

(f)  No  Change 

(g)  No  Change 
(h)  No  Change 

.  .  Conmientary  .  .  No  Change 

II.  Self-Regulatory  Organization's 
Statements  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Phlx  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  increase  the  maximum  OTX 
AUTO-X  option  order  size  bom  50  to 
100  contracts.  AUTO-X  is  the  automatic 
execution  feature  of  AUTOM,  the  Phlx's 
electronic  order  routing,  delivery,  and 
reporting  system  for  options.  Orders  are 
routed  from  member  firms  directly  to 
the  appropriate  specialist  on  the  Phlx's 
trading  floor.  Certain  orders  are  eligible 
for  AUTOM's  automatic  execution 
feature,  AUTO-X.  These  AUTO-X 
orders  are  automatically  executed  at  the 
disseminated  quotation  price  on  the 
Exchange  and  reported  to  the 
originating  firm.  Those  orders  not 
eligible  for  AUTO-X  are  manually 
handled  by  the  specialist.  Currently,  up 
to  50  contracts,  subject  to  the  approval 
of  the  Options  Committee,  are  eligible 
forAUTO-X.« 

The  Exchange  notes  that  this  limited 
expansion  of  AUTO-X  order  size  should 
not  impose  significant  burdens  on  the 
operation  and  capacity  of  the  AUTOM 
system;  rather.  AUTOM's  effectiveness 
may  be  enhanced  by  the  instant 
proposal  by  increasing  the  number  of 
orders  eligible  for  automatic  execution, 
thereby  reducing  the  need  for  manual 
processing. 

The  proposed  rule  change  is 
consistent  with  Section  6(b) '  of  the  Act 


'  The  OTC  Prime  Index  is  composed  of  the  fifteen 
stocks  which  had  the  largest  trading  volume  on  the 
Nasdaq  during  the  preceding  year.  See  Securities 
Exchange  Act  Release  No.  40058  (June  2. 1998).  63 
FR  31543  Qune  9, 1998). 


*  See  Securities  Exchange  Act  Release  No.  38792 
(June  30. 1997),  62  FR  36602  (July  8. 1997)  (SR- 
Phlx-97-24). 

» 15  U.S.C  78f(b). 


in  general,  and  in  particular,  with 
Section  6(b)(5),6  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  as  well  as  to  protect  investors  and 
the  public  interest  by  extending  the 
benefits  of  automatic  execution  via 
AUTO-X  to  customers  with  OTX  option 
orders  for  up  to  100  contracts. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Phbc  does  not  believe  that  the 
proposed  nde  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  EfiEectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within,  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Phlx  consents,  the 
Commission  will: 

(A)  by  order  approve  such  proposed 
rule  change,  or. 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  chemge 
should  he  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.  Washington.  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  wdth  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the- 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  450  Fifth  Street.  NW, 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 


» 15  U.S.C  78f(b)(5). 
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c  i  See  of  the  Phlx.  All  submissions 
should  refer  to  File  No.  SR-Phbc-98-42 
d  should  be  submitted  by  January  13, 
499. 

For  the  Commission  by  the  Division  of 
rket  Regulation,  pursuant  to  delegated 
aji<thority7 

hltai-garet  H.  McFarland, 

Deputy  Secretary. 

[fk  Doc.  98-33983  Filed  12-22-98;  8:45  am] 

■fliUNQ  OOOE  W10-01-M 


ik 


ALL  BUSINESS  ADMINISTRATION 


[tJlBelaratlon  of  Disaster  #3145] 
$^te  of  Texas;  Amendment  #4 


bii 


accordance  with  information 
received  from  the  Federal  Emergency 
Management  Agency  dated  December  7 
and  8, 1998,  the  above-niunbered 
Declaration  is  hereby  amended  to 
include  Grimes,  Polk,  and  Trinity 
Counties  in  the  State  of  Texas  as  a 
diisaster  area  due  to  damages  caused  by 
severe  storms,  flooding,  and  tornadoes. 
'this  declaration  is  further  amended  to 
cj^ablish  the  incident  period  for  this 
qijsaster  as  beginning  on  October  17  and 
o^ntinuing  through  November  15, 1998, 
and  to  extend  the  deadline  for  filing 
aflplications  for  physical  damage  to 
January  21, 1999  in  the  following 
cpunties:  Grimes,  Harris,  Liberty, 
Mbntgomery,  Polk,  San  Jacinto,  Trinity, 
and  Victoria. 

In  addition,  applications  for  economic 
iti|ury  loans  from  small  businesses 
Ibcated  in  the  contiguous  counties  of 
/^tigelina,  Houston,  Madison,  and  Tyler 
i  li  Uie  State  of  Texas  may  be  filed  imtil 
the  specified  date  at  the  previously 
designated  location.  Any  counties 
contiguous  to  the  above-named  primary 
CQimties  and  not  listed  herein  have  been 
piieviously  declared. 

'  All  other  information  remains  the 
s^ie,  i.e.,  the  deadline  for  filing 
abplications  for  physical  damage  for  all 
cjt^er  counties  is  December  19, 1998, 
a^d  for  economic  injury  the  termination 
Mte  is  July  21, 1999. 

(Ctitaiog  of  Federal  Domestic  Assistance 
nt>gram  Nos.  59002  and  59008] 

Dated:  December  14, 1998. 
Barnard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  98-33877  Filed  12-22-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
the  Requirements  of  Title  49  Code  of 
Federal  Regulations  Part  236 

Pursuant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  Part  235  and  49 
U.S.C.  App.  26,  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  Part  236  as 
detailed  below. 

Docket  No.  FRA-1998-4628. 

Applicant:  Central  Kansas  Railway, 
L.L.C.,  Mr.  L.  R.  Mitchell, 
Superintendent,  1825  West  Harry  Street, 
Wichita,  Kansas  67213. 

The  Central  Kansas  Railway,  L.L.C. 
seeks  approval  of  the  proposed 
discontinuance  and  removal  of  the 
automatic  interlocking  signal  system,  on 
the  single  main  track,  Hoisington 
Subdivision,  at  Scott  City,  Kansas, 
milepost  681.8,  associated  with  the 
installation  of  two  connecting  tracks, 
one  north  and  one  south  of  the 
Hoisington  main  track,  which  will 
enable  eastward  or  westward  train 
movements  from  the  crossing  at  grade. 

The  reasons  given  for  the  proposed 
changes  is  that  the  pole  line  affecting 
the  interlocking  was  severely  damaged 
during  an  ice  storm  in  March  1998,  and 
only  one  train  movement  is  operated 
over  the  interlocking  daily. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made  and 
contain  a  concise  statement  of  the 
interest  of  the  Protestant  in  the 
proceeding.  The  original  and  two  copies 
of  the  protest  shall  be  filed  with  the 
Associate  Administrator  for  Safety, 
FRA,  400  Seventh  Street,  S.W.,  Mail 
Stop  25,  Washington.  D.C.  20590  within 
45  calendar  days  of  the  date  of 
publication  of  this  notice.  Additionally, 
one  copy  of  the  protest  shall  be 
furnished  to  the  applicant  at  the  address 
listed  above. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 


Issued  in  Washington,  D.C  on  December 
15, 1998. 
Grady  C  Cothen,  Jr.. 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 

(FR  Doc.  98-33899  Filed  12-22-98;  8:45  am] 

BtLLMQ  CODE  4»10-0«-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
the  Raquiremants  of  Title  49  Code  of 
Federal  Regulations  Part  236 

Pursuant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  Part  235  and  49 
U.S.C.  App.  26,  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  [FRA]  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  part  236  as 
detailed  below. 

Docket  No.:  FRA-1998-4630 

Applicant:  Consolidated  Rail 
Corporation,  Mr.  J.F.  No^inger,  Chief 
Engineer — C&S  Assets,  2001  Market 
Street,  P.O.  Box  41410.  Philadelphia, 
Pennsylvania  19101-1410. 

The  Consolidated  Rail  Corporation 
seeks  approval  of  the  proposed 
discontinuance  and  removal  of  "CP 
Wall"  Interlocking,  milepost  87.4,  near 
Lebanon,  Pennsylvania,  on  the 
Harrisburg  Line  and  Cornwall  Industrial 
Track,  Philadelphia  Division,  consisting 
of  the  discontinuance  and  removal  of  all 
controlled  signals,  conversion  of 
remaining  switches  to  hand  operation, 
and  installation  of  electric  locks  for  the 
switches  on  tracks  No.  1  and  No.  2. 

The  reason  given  for  the  proposed 
changes  is  to  retire  facilities  no  longer 
required  for  present  operation. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  Protestant  in  the 
proceeding.  The  original  and  two  copies 
of  the  protest  shall  be  filed  with  the 
Associate  Administrator  for  Safety,    . 
FRA.  400  Seventh  Street,  S.W.,  Mail 
Stop  25,  Washington,  D.C.  20590  within 
45  calendar  days  of  the  date  of 
publication  of  this  notice.  Additionally, 
one  copy  of  the  protest  shall  be 
furnished  to  the  applicant  at  the  address 
listed  above. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
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present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington.  D.C.  on  December 
15. 1998. 

Grady  C.  Cothen,  Jr., 
Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
[FR  Doc.  98-33901  Filed  12-22-98;  8:45  am] 

BILUNQ  CODE  4910-06-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Admir)istration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  from 
the  Requirements  of  Title  49  Code  of 
Federal  Regulations  Part  236 

Pursuant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  Part  235  and  49 
U.S.C.  App.  26,  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modiTication 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  Part  236  as 
detailed  below. 

Docket  No.  FRA-1998-4625. 

Applicant:  CSX  Transportation. 
Incorporated,  Mr.  Franklin  E.  Pursley, 
Vice  President  Operations  Support, 
Safety  Integration  Officer,  500  Water 
Street,  SC  J250,  Jacksonville,  Florida 
32202. 

CSX  Transportation.  Incorporated 
(CSXT)  seeks  permanent  relief  from  the 
requirements  of  Section  236.502. 
Section  236.553.  and  Section  236.563  of 
the  Rules.  Standards,  and  Instructions 
(49  CFR).  to  the  extent  that  CSXT  be 
permitted  to  operate  Conrail  and  new 
CSXT  locomotives  equipped  with  the 
LSL.  braking  profile,  automatic  train 
control  (ATC)  system,  on  the  RF&P 
Subdivision. 

Applicant's  justification  for  relief:  To 
expeditiously  and  effectively  utilize  the 
approximately  300  acquired  Conrail 
locomotives  equipped  with  the  LSL, 
braking  profile,  ATC  system;  to  avoid 
unnecessary  costs;  and  to  achieve 
operational  benefits  offered  by  the  LSL, 
braking  profile  system. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  Protestant  in  the 
proceeding.  The  original  and  two  copies 
of  the  protest  shall  be  filed  with  the 
Associate  Administrator  for  Safety, 
FRA,  400  Seventh  Street.  SW.  Mail  Stop 
25,  Washington,  DC  20590  within  30 
calendar  days  of  the  date  of  publication 


of  this  notice.  Additionally,  one  copy  of 
the  protest  shall  be  furnished  to  the 
applicant  at  the  address  listed  above. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington,  DC  on  December  IS. 
1998. 
Grady  C.  Cothen,  Jr., 

Deputy  Associate  Administrator  for  Safety 

Standards  and  Program  Development. 

[FR  Doc.  98-33898  Filed  12-22-98;  8:45  ami 

BILUNG  CODE  491(M)6-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  or 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
the  Requirements  of  Title  49  Code  of 
Federal  Regulations  Part  236 

Pursuant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  Part  235  and  49 
U.S.C.  App.  26.  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  part  236  as 
detailed  below. 

Docket  No.  FRA-1998-4629 

Applicants:  Springfield  Terminal 
Railway  Company  and  Maine  Central 
Railway  Company,  Mr.  J.  F.  West,  Chief 
Engineer,  Communications  &  Signals, 
Iron  Horse  Park,  North  Billerica, 
Massachusetts  01862. 

The  Springfield  Terminal  Railway 
Company  and  Maine  Central  Railway 
Company  jointly  seek  approval  of  the 
proposed  temporary  discontinuance  and 
removal  of  the  automatic  block  signal 
system,  on  the  single  main  track, 
between  Lewiston,  Maine,  milepost 
158.2  and  Auburn,  Maine,  milepost 
165.9.  until  July  1999.  and  govern  train 
movements  by  NORAC  Rule  160,  Form 
D,  or  DCS. 

The  reason  given  for  the  proposed 
changes  is  that  the  signal  pole  line  in 
the  application  area  suffered 
catastrophic  damage  during  the 
preceding  winter  ice  storm  and  is  not 
readily  repairable.  Design  work  is 
presently  ongoing  to  replace  the  pole 
line  with  an  in-track  signal  system 
associated  with  the  installation  of  new 
highway  rail  grade  crossing  predictor/ 
motion  sensors  within  the  application 
area. 


Any  interested  party  desiring  to 
protest  the  granting  of  an  application     ■ 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  Protestant  in  the 
proceeding.  The  original  and  two  copies 
of  the  protest  shall  be  filed  with  the 
Associate  Administrator  for  Safety, 
FRA.  400  Seventh  Street.  S.W..  Mail 
Stop  25.  Washington.  D.C.  20590  within 
45  calendar  days  of  the  date  of 
publication  of  this  notice.  Additionally, 
one  copy  of  the  protest  shall  be 
furnished  to  the  applicant  at  the  address 
listed  above. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington.  D.C.  on  Deceml)er 
15. 1998. 
Grady  C.  Cothen,  Jr., 

Deputy  Associate  Administrator  for  Safety 

Standards  and  Program  Development. 

IFR  Doc.  98-33900  Filed  12-22-98;  8:45  ami 

BILLINQ  CODE  491IMW-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Notice  of  Applications  for  Modification 
of  Exemption 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 
ACTION:  List  of  Applications  for 
Modification  of  Exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  This 
notice  is  abbreviated  to  expedite 
docketing  and  public  notice.  Because 
the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Requests  for 
modifications  of  exemptions  (e.g.  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
are  described  in  footnotes  to  the 
application  number.  Application 
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ni:[|r[ibers  with  the  suffix  "M"  denote  a 
mb^ification  request.  These 
ap^llications  have  been  separated  form 
the  :new  applications  for  exemptions  to 
facilitate  processing. 

DAtES:  Comments  must  be  received  on 
or  before  January  7, 1999. 


ADDRESS  COMMENTS  TO:  Records  Center, 
Research  and  Special  Programs 
Administration,  U.S.  E)epartment  of 
Transportation,  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 


addressed  stamped  postcard  showing 
the  exemption  number. 

FOn  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  applications  are  available 
for  inspection  in  the  Records  Center, 
Nassif  Building,  400  7th  Street  SW, 
Washington,  DC. 


^  jpiication  No. 


7708-M  .. 
9^^i-M  .. 

10^$9-M 
1ie^4-M 
120&2-M 
121?8-M 


Docket  No. 


Sun  Line  Company 
Tulsa,  OK 


RSPA-1 998-3308 


Applicant 


Paciric  Scientific  (HTiyKIN-Tech  Division  Duarte,  CA  (See  Footnote*) 
(See  Footnote  2) , 


Consolidated  Rail  Corporation  Philadelphia,  PA  (See  Footnote  3) 

Safety-Kleen  Corporation  Columbia,  SC  (See  Footnote*) 

Taylor-Wharton  Hanisburg,  PA  (See  Footnote*) 

STC  Technologies,  Inc.  Bethlehem,  PA  (See  Footnote")  


Modification  o( 
exemption 


7708 
9162 

10929 
11624 
12022 
12178 


C)To  modify  the  exemption  to  for  a  design  change  and  an  increase  in  service  pressure  to  6300  psig  of  a  non-specification  high-pressure  cyl- 
inder for  shipment  of  a  Division  22  materiaL 

a  To  modify  the  exemption  to  increase  the  capacity  of  a  trailer  equipped  with  a  mechanical  displacement  meter  prover  to  153.50  gallons  tor 
ansportation  of  Class  3  or  Division  2.1  materials. 

(3j  To  modify  the  exemption  to  provide  for  venting  of  asphalt  cars  and  the  addition  of  commodities. 

f*)  To  modify  the  exemption  to  provide  for  rail  as  an  additional  mode  of  transportation  for  the  transportation  of  household  hazardous  wastes, 
Cla»s  3,  in  quantities  greater  than  those  presently  authorized. 

(^)To  modify  the  exemption  to  provide  for  alternative  testing  criteria  of  3AA  cylinders  for  use  in  transporting  Division  2.1,  2.2  and  2.3  hazard- 
ous nnaterials. 

(B)To  reissue  the  exemption  originally  issued  on  an  emergency  basis  to  use  a  non-DOT  specification  container  for  liquefied  gas,  flammable, 
n.oLt 


lis  notice  of  receipt  of  applications 
lodification  of  exemptions  is 

published  in  accordance  with  Part  107 

of  the  Hazardous  Materials 

Transportations  Act  (49  U.S.C.  1806;  49 

CFjli  1.53(e)). 

I  iiued  in  Washington,  DC,  on  December 
16,  J998. 
J.  Sttzanne  Hedgepeth, 

Director,  Office  of  Hazardous  Materials 
Ex^^ptions  and  Approvals. 
[FR  Doc.  98-33896  Filed  12-22-98;  8:45  am) 
BILUNQ  CODE  4910-60-M 


DBPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Adrtiinistration 

OffllBe  of  Hazardous  Materials  Safety; 
Noitice  of  Applications  for  Exemptions 

AG^CY:  Research  and  Special  Programs 
Adhjiinistration,  DOT. 


ACTION:  List  of  Applicants  for 
Exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B),  notice  is 
hereby  given  that  die  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  Each 
mode  of  transportation  for  which  a 
particular  exemption  is  requested  is 
indicated  by  a  number  in  the  "Nature  of 
Application"  portion  of  the  table  below 
as  follows:  1 — ^Motor  vehicle,  2 — Rail 
freight,  3 — Cargo  vessel,  4 — Cargo 
aircraft  only,  5 — Passenger-carrying 
aircraft. 

DATES:  Comments  must  be  received  on 
or  before  January  22, 1999. 
ADDRESS  COMMENTS  TO:  Records  Center, 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 


Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  application  number. 

FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  applications  (See  Docket 
Number)  are  available  for  inspection  at 
the  New  Docket  Management  Facility, 
PL-401,  at  the  U.S.  Department  of 
Transportation,  Nassif  Building,  400  7th 
Street,  SW.,  Washington,  DC  20590. 

This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  Part  107  of  the 
Hazardous  Materials  Transportations 
Act  (49  U.S.C.  1806;  49  CFR  1.53(e)). 

Issued  in  Washington,  DC,  on  December 
16, 1998. 
J.  Suzanne  Hedgepeth, 

Director,  Office  of  Hazardous  Materials, 
Exemptions  and  Approvals. 


Application 
!   No. 


Docket  No. 


Applicant 


Regulation(s)  Affected 


Nature  of  Exemption  Thereof 


12  lO-N 
12  1 11-N 
12  13-N 


RSPA-1 998- 
4903 

RSPA-1 998- 
4883 

RSPA-1998- 
4885 


Westvaco,  Richmond,  VA 


Aristch,  Pittsburgh,  PA 


Connecticut  Yankee  Atom- 
ic Power  Co.,  East 
Hampton,  CT. 


49  CFR  174.67(i)  &  (j) 


49  CFR  174.67(i)  &  (j) 


49  CFR  173.403, 
173.427(b)(1). 
173.427(0. 


To  authorize  rail  cars  to  remain  attached  to  connec- 
tors without  the  physical  presence  of  an  unloader. 
(mode  2). 

To  authorize  rail  cars  to  remain  attached  to  connec- 
tors without  the  physical  presence  of  an  unk)ader. 
(mode  2). 

To  authorize  the  transportation  in  commerce  of  plant 
steam  generator  subassemblies  as  surface  con- 
taminated objects  that  exceed  the  authorized 
quantity  limitations,  (modes  1 ,  3). 
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Application 
No. 

Docket  No. 

Applicant 

Regulation(s)  Affected 

Nature  of  Exemption  Thereof 

12184-N  

RSPA-1998- 

WekJship  Corporation, 

49CFR 

To  auttwnze  ttie  acoustic  emission  retesting  and  in- 

4886 

Bethletiem.  PA. 

173.302(c)92)(3)(4), 
173.34(e)(1).  (3),  (4),  & 
(6). 
49  CFR  171.14,  172.62. 

temal  inspectron  of  DOT  3A  and  DOT  3AA  tubes 
in  lieu  of  hydrostatic  test,  (modes  1,3). 

12185-N  

RSPA-1998- 

Dyno  Nobel  Inc.,  Salt 

To  authorize  the  one-time  shipment  in  commerce  of 

4888 

Lake  City,  UT. 

173.56. 

waste  expk>sives  that  have  not  tieen  approved 
and^or  are  in  unapproved  packaging,  (mode  1) 

12186-N  

RSPA-1998- 

Martinair  Holland  V.A., 

49  CFR  172.101,  Col. 

To  authorize  the  transportation  in  commerce  of  Divi- 

4891 

Anisterdam. 

(98),  173.27(b)(2), 
175.30(a)(1). 

sion  1.1  explosives  that  are  fort>idden  for  shipment 
by  or  in  quantities  greater  than  those  prescribed 
for  shipment  by  air.  (mode  4). 

12187-N  

RSPA-1998- 

Sexton  Can  Co.,  Inc., 

49  CFR  173.304(a). 

To  authorize  the  manufacture,  marking  and  sale  of 

4887 

Cambridge,  MA. 

175.3, 178.65. 

non-DOT  speaficatkm  cylinders  for  use  in  trans- 
porting certain  Diviskm  22  material,  (modes  1 ,  2, 
3,4). 
To  aulhonze  the  transportation   in  commerce  of 

12190-N  

RSPA-199ft- 

Indiana  Mehigan  Power 

49  CFR  173.403 

4876 

Co.,  Budianan,  Ml. 

steam  generators  whKh  contain  small  quantities  of 
Class  7  radioactive  material,  (modes  1 , 2). 

12191-N 

RSPA-1998- 

Van  Hool  N.V.,  Belgium  ... 

49  CFR  178.170-5 

To  auttKxue  ttie  manufacture,  marking  arxj  sale  of 
norvDOT  specifxatkxi  steel  portable  tanks  corv 

4875 

forming  to  DOT  Spedfkatwn  IM101  for  use  in 

transporting  various  classes  of  hazardous  mate- 

rials presently  authonzed  to  be  transported  in 

IM101.(modes1,2,3). 

12194-W  

RSPA-1998- 

Air  Products  &  Chemfcals, 

49  CFR  172.102,  SP,T34 

To  authorize  the  transportation  in  commerce  of  di- 

4889 

Inc.,  Allentown,  PA. 

Code. 

methylamine  sdutkxis  over  40%  and  up  to  65%  in 
IM  101  tanks  ttiat  exceed  the  quantity  limitations 
as  presently  auttionzed.  (modes  1 ,  2,  3). 

(FR  Doc.  98-33897  Filed  12-22-98;  8:45  ami 
BIUJNQ  COOE  4»10-aO-M 

DEPARTMENT  OF  THE  TREASURY 

Inspector  General  for  Tax 
Administration 

Privacy  Act  of  1974:  Computer 
Matching  Program 

agency:  Inspector  General  for  Tax 
Administration,  Treasury. 
action:  Notice. 

summary:  Pursuant  to  5  U.S.C.  552a,  the 
Privacy  Act  of  1974,  as  amended,  and 
the  Office  of  Management  and  Budget 
(OMB)  Guidehnes  on  the  Conduct  of 
Matching  Programs,  notice  is  hereby 
given  of  the  conduct  of  a  Treasiu^ 
Inspector  General  for  Tax 
Administration  (TIGTA)  program  of 
computer  matches  in  the  Internal 
Revenue  Service. 
EFFECTIVE  DATE:  January  22, 1999. 
ADDRESSES:  Comments  or  inquiries  may 
be  mailed  to  the  Treasury  Inspector 
General  for  Tax  Administration,  1111 
Constitution  Avenue,  NW,  Washington, 
DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Director,  Centralized  Case  Development 
Center,  Treasury  Inspector  General  for 
Tax  Administration,  (513)  684-2559. 
SUPPLEMENTARY  INFORMATION:  The 
Internal  Revenue  Restructuring  and 


Reform  Act  of  1998  (Pub.  L.  105-206, 
section  1103, 112  Stat.  730  (July  22, 
1998))  transfers  the  powers  of  the  Office 
of  Chief  Inspector  to  the  Treasury 
Inspector  General  for  Tax 
Administration.  The  Office  of  Chief 
Inspector  (IRS  Inspection  Service) 
maintained  three  Computer  Matching 
Agreements.  One  consolidated 
agreement  will  replace  the  three  existing 
agreements  maintained  by  the  Office  of 
Chief  Inspector. 

Internal  Revenue  Service  management 
is  responsible  for  discouraging  the 
perpetration  of  irregular  or  illegal  acts 
and  limiting  any  exposiu-e  if  an  integrity 
breach  occurs.  The  Office  of  Treasury 
Inspector  General  for  Tax 
Administration  will  assist  IRS 
management  in  achieving  this  objective 
by  enhancing  its  conventional  audit  and 
investigative  activities  with  a  program 
of  computer  matches. 

One  IRS  organizational  strategy  is  to 
ensure  public  confidence  in  the 
integrity  of  the  IRS  by  a  dedication  to 
the  highest  ethical  standards.  One  of  the 
ways  the  Treasury  Inspector  General  for 
Tax  Administration's  Office  intends  to 
support  this  objective  is  by  providing 
IRS  management  an  assessment  of  the 
organization's  ethical  environment 
through  a  comprehensive  Integrity 
Program,  which  includes  detecting  and 
deterring  unauthorized  access  to 
taxpayer  records. 

Computer  matching  is  the  most 
feasible  method  of  performing 


comprehensive  analysis  of  employee, 
taxpayer,  and  tax  administration  data 
because  of  the  large  number  of 
employees,  the  geographical  dispersion 
of  IRS  offices,  and  the  tremendous 
volume  of  computerized  data  that  is 
available  for  analysis. 

NAME  OF  SOURCE  AGENCY:  Internal 
Revenue  Service. 

NAME  OF  REaPIENT  AGENCY:  Treasury 
Inspector  General  for  Tax 
Administration. 

BEGINNING  AND  COMPI^TION  DATES:  This 
program  of  computer  matches  is 
expected  to  commence  on  January  18, 
1999  but  not  earlier  than  the  fortieth  day 
after  copies  of  the  Computer  Matching 
Agreement  are  provided  to  the  Congress 
imless  comments  dictate  otherwise.  The 
program  of  computer  matches  is  ' 
expected  to  conclude  on  July  31,  2000. 
or  at  the  end  of  the  eighteenth  month 
after  the  beginning  date. 

PURPOSE:  This  program  is  designed  to 
deter  and  detect  fi^ud,  waste,  and  abuse 
in  Internal  Revenue  Service  programs 
and  operations  by  identifying 
employees  who  have  violated  or  are 
violating  laws,  rules,  or  regulations 
related  to  their  employment  and  to 
search  for  indicators  of  fraud  sufficient 
to  warrant  investigation.  Specifically, 
this  program  of  matches  supports  the 
Treasiuy  Inspector  General  for  Tax 
Administration's  efforts  to  detect 
imauthorized  access  to  taxpayer  records. 
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AkiTHORITY:  5  U.S.C.  301,  26  U.S.C.  7213, 
7ai4. 7608. 7801.  7802.  7803, 18  U.S.C. 
iBsO;  and  Reorganization  Plan  No.  1  of 
1952,  pursuant  to  section  7804(a)  of  the 
Internal  Revenue  Code  of  1986.  The 
Computer  Security  Act  of  1987  (Pub.  L. 
liOO-235).  The  Federal  Manager's 
Financial  Integrity  Act  (FMFIA)  (PL  97- 
j^5).  Executive  Order  12674  of  April  12. 
$89,  entitled,  "Principles  of  Ethical 
lOnduct  for  Government  Officers  and 
-employees."  0MB  Circular  A-130, 
'tilanagement  of  Federal  Information 
ijlpsources,"  and  0MB  Circular  A-123, 
''Management  Accountability  and 
(pontrol." 
ATEGORIES  OF  INDIVIDUALS  COVERED: 
l^rrent  and  former  employees  of  the 
temal  Revenue  Service. 

iKtegories  of  records  covered: 

jcluded  in  this  program  of  computer 
latches  are  26  Treasury  or  Internal 
ivenue  Service  systems.  Systems  not 
» reviously  included  in  a  Computer 
latching  Agreement  of  the  Office  of 
lief  Inspector  include:  FinCEN 
itabase  [Treasury  DO.2001,  Suspicious 
ictivity  Reporting  System  (Treasury 
1.212],  Bank  Secrecy  Act  Reporting 
stem  (Treasury  D0.2131,  Unified 
■stem  for  Time  and  Appeals  Records 
treasury /IRS  44.003).  and  Treasury 
ntegrated  Financial  Management  and 
levenue  System  (Treasury  DO.2101 
hich  replaces  Travel  Expense  Records 
reasury/IRS  32.001). 
Records  contained  in  the  26  systems 
include: 

Information  related  to  employee 
i  lentification  and  personnel 
i  iformation:  Treasury  Integrated 
Management  Information  System 
(TIMIS)  [Treasury/DO  .002],  General 
Personnel  and  Payroll  Records 
Irreasury/IRS  36.003),  Individual 
Return  Master  File  (IRMF)  (Treasury/ 
tiRS  22.061).  Treasury  Integrated 
Financial  Management  and  Revenue 
System  (Treasury  DO.  210). 

Information  related  to  computer 
inquiries  and  IRS  information  systems: 
%itegrated  Data  Retrieval  System  (IDRS) 
Security  files  (Treasury/IRS  34.018) 
Individual  Returns  Files.  Adjustments 
And  Miscellaneous  Documents  Files 
JTreasury/IRS  22.034). 
I  Information  relating  to  taxpayers,  tax 
Jetums,  and  tax  return  information: 
Individual  Master  File  (IMF)  (Treasury/ 
IRS  24.030),  Business  Master  File  (BMF) 
(Treasury/IRS  24.046),  Debtor  Master 
File  (Treasury/IRS  24.070). 

Information  not  uniquely  pertaining 
o  an  Internal  Revenue  Service 
imployee  but  that  could  possibly 
establish  a  relationship  between  an 
employee  and  a  fraudulent  activity: 
Suspicious  Activity  Reporting  System 


[Treasury  D0.212),  Bank  Secrecy  Act 
Reports  System  [Treasury  D0.213),  Lien 
Files  (Open  and  Closed)  (Treasury/IRS 
26.009),  Acquired  Property  Records 
(Treasury/IRS  26.001).  Record  21, 
Record  of  Seizure  and  Sale  of  Real 
Property  (Treasury/IRS  26.014). 

Dated:  December  16, 1998. 
Shelia  Y.  McCann, 

Deputy  Assistant  Secretary  (Administration). 
[FR  Doc.  98-33906  Filed  12-22-98;  8:45  ami 

BILUNG  CODE  4S10-2S-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0027] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

agency:  Veterans  Benefits 

Administration,  Department  of  Veterans 

Affairs. 

action:  Notice. 

summary:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Papervirork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
reinstatement  for  a  previously  approved 
collection  for  which  approval  has 
expired,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on  the 
information  needed  to  determine 
eligibility  for  accrued  benefits  withheld 
during  a  veteran's  hospitalization  or 
domiciliary  care. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  February  23. 1999. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger.  Veterans  Benefits 
Administration  (20S52).  Department  of 
Veterans  Affairs.  810  Vermont  Avenue. 
NW..  Washington.  DC  20420.  Please 
refer  to  "OMB  Control  No.  2900-0027" 
in  any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C.  3501-3520),  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 


collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information.  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  . 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Application  for  Accrued 
Benefits  by  Veteran's  Surviving  Spouse, 
Child,  or  Dependent  Parent,  VA  Form 
21-551. 
OMB  Control  Number:  2900-0027. 
Type  of  Review:  Reinstatement, 
without  change,  for  a  previously 
approved  collection  for  which  approval 
has  expired. 

Abstract:  The  form  is  used  to  apply 
for  accrued  benefits  withheld  during  a 
veteran's  hospitalization  or  domiciliary 
care.  The  information  is  used  by  VBA  to 
determine  a  claimant's  entitlement  to 
such  benefits. 

Affected  Public:  Individuals  or 
households. 
Estimated  Annual  Burden:  33  hours. 
Estimated  Average  Burden  Per 
Respondent:  20  minutes. 

Frequency  of  Response:  One  time  for 
most  beneficiaries. 

Estimated  Number  of  Respondents: 
100. 
Dated:  November  12. 1998. 
By  direction  of  the  Secretary. 
Barbara  H.  Epps, 
Management  Analyst,  Information 
Management  Service. 
(FR  Doc.  98-33955  Filed  12-22-98;  8:45  am) 

8MJJNQ  CODE  S320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0324] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 
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summary:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired,  and  allow 
60  days  for  public  comment  in  response 
to  the  notice.  This  notice  solicits 
comments  for  information  needed  to 
process  an  application  for  insurance  or 
to  reinstate  the  insured's  eligibility. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  February  23, 1999. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW..  Washington,  DC  20420.  Please 
refer  to  "OMB  Control  No.  2900-0324" 
in  any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
"Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C.  3501-3520),  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility: 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Supplemental  Physical 
Examination  Reports. 

Form  Numbers: 

a.  Supplemental  Physical 
Examination  Report  (Gall  Bladder  or 
Gastrointestinal),  VA  Form  29-8137. 


b.  Supplemental  Physical 
Examination  Report  (Neurological — 
Psychological),  VA  Form  29-8142. 

c.  Supplemental  Physical 
Examination  Report,  VA  Form  29-8146. 

d.  Supplemental  Physical 
Examination  Report  Three  Day 
Urinalyses  Series),  VA  Form  29-8148. 

e.  Supplemental  Physical 
Examination  Report  (Tumor  or  Cyst), 
VA  Form  29-8152. 

f.  Supplemental  Physical  Examination 
Report  (Arthritis  or  Rheumatism),  VA 
Form  29-8155. 

g.  Attending  Physician's  Statement. 
VA  Form  29-6158. 

h.  Supplemental  Physical 
Examination  Report  (Diabetes — 
Physicians  Report),  VA  Form  29-8160. 

OMB  Control  Number:  2900-0324. 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Abstract:  The  forms  are  used  by  VBA 
to  obtain  complete  information  as  to  the 
physical  and/or  mental  condition  of  a 
veteran  who  has  submitted  an 
application  for  Government  Life 
Insurance  or  reinstatement  of  eligibility. 
The  information  is  used  to  process  the 
insured's  request. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  1,080 
hours. 

Estimated  Average  Burden  Per 
Respondent:  45  minutes. 

Frequency  of  Response:  Generally  one 
time. 

Estimated  Number  of  Respondents: 
1.440. 

Dated:  November  12, 1998. 

By  direction  of  the  Secretary: 

Barbara  H.  Epps, 

Management  Analyst,  Information 
Management  Service. 

[PR  Doc.  98-33956  Filed  12-22-98;  8:45  am) 

BILUNQ  COOE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0390] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 


SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 


proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995.  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
reinstatement  for  a  previously  approved 
collection  for  which  approval  has 
expired,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on  the 
information  needed  to  determine 
eligibility  for  REPS  (Restored 
Entitlement  Program  for  Survivors) 
benefits. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  February  22, 1999. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW..  Washington,  DC  20420.  Please 
refer  to  "OMB  Control  No.  2900-0390" 
in  any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C. 
3501-3520),  Federal  agencies  must 
obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Application  of  Surviving 
Spouse  or  Child  for  REPS  Benefits 
(Restored  Entitlement  Program  for 
Survivors),  VA  Form  21-8924. 

OMB  Control  Number:  2900-0390. 
Type  of  Review:  Reinstatement, 
without  change,  for  a  previously 
approved  collection  for  which  approval 
has  expired. 
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Abstract:  VA  administers  the  REPS 
:  rogram.  The  program  pays  VA  benefits 

0  certain  surviving  spouses  and 
fjiildren  of  veterans  who  died  in  service 

rior  to  August  13, 1981  or  who  died  as 
resuh  of  a  service-connected  disability 
icurred  or  aggravated  prior  to  August 
3, 1981.  VA  Form  21-8924  is  used  by 
rvivors  of  deceased  veterans  to  claim 
S  benefits.  The  information  is  used 
y  VBA  to  determine  if  the  applicant 
jipeets  REPS  eligibility  criteria. 

Affected  Public:  Individuals  or 
lioiiseholds. 

Estimated  Annual  Burden:  2,500 
liours. 

Estimated  Average  Burden  Per 
Respondent:  20  minutes. 

Frequency  of  Response:  One  time  for 
^ost  beneficiaries. 
Estimated  Number  of  Respondents: 
,500. 

Dated:  November  12, 1998. 
By  direction  of  the  Secretary. 
iarbara  H.  Epps, 

1  ianagement  Analyst,  Information 
,  /ianagement  Service. 

FR  Doc.  9»-33957  Filed  12-22-98;  8:45  ami 

IILUNG  CODE  8320-01-P 


)EPARTMENT  OF  VETERANS 
AFFAIRS 

QMS  Control  No.  2900-0519] 

>roposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

kOENCY:  Veterans  Health 
\dministration.  Department  of  Veterans 
\ffairs. 
ikCnON:  Notice. 


summary:  The  Veterans  Health 
Administration  (VHA)  is  annoimcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
nformation  by  the  agency.  Under  the 
?aperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
Snformation,  including  each  proposed 
reinstatement  of  a  previously  approved 
collection  for  which  approval  has 
expired,  and  allow  60  days  for  public 
comment  in  response  to  die  notice.  This 
notice  solicits  comments  on  information 
needed  to  determine  pay  rates  for  nurses 
at  VA  facilities. 
dates:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  February  22, 1999. 
addresses:  Submit  written  comments 
on  the  collection  of  information  to  Ann 
Bickoff.  Veterans  Health  Administration 


(191  Al),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW., 
Washington,  DC  20420.  Please  refer  to 
"0MB  Control  No.  2900-0519"  in  any 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Bickoff  at  (202)  273-8310. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C,  3501-3520),  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (0MB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  follov«ng 
collection  of  information,  VHA  invites 
comments  on:  (1)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VHA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VHA's  estimate  of 
the  burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title  and  Form  Number:  Locality  Pay 
System  Survey  (DVA  Nurse  Pay  Act  of 
1990),  VA  Form  10-0132. 
OMB  Control  Number:  2900-0519. 
Type  o/i?evieiv;  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Abstract:  The  collection  of  this 
information  is  necessary  to  comply  with 
the  provisions  of  Public  Law  101-366, 
Department  of  Veterans  Affairs  (VA) 
Nurse  Pay  Act  of  1990,  which 
specifically  provides  for  a  locality  pay 
system  for  certain  health  care  personnel 
within  VA.  The  law  requires  that  where 
available,  information  from  the  Bureau 
of  Labor  Statistics  (BLS)  will  be  used  in 
determining  the  beginning  rates  of  pay. 
At  this  time,  the  BLS  surveys  do  not 
capture  beginning  rates  of  pay  or  the  job 
description  used  in  the  survey 
comparable  to  VA  positions.  Until  the 
BLS  can  supply  this  data,  VHA  remains 
responsible  for  collecting  the 
information  to  implement  and  adjust 
rates  for  registered  nurses,  nurse 
anesthetists,  and  other  health  care 
personnel. 

Affected  Public:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 
Federal  Government,  and  State,  Local  or 
Tribal  Government. 

Estimated  Total  Annual  Burden: 
2,531  hours. 


Estimated  Average  Burden  Per 
Respondent:  45  minutes. 
^  Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
3,375. 

Dated:  November  12. 1998. 

By  direction  of  the  Secretary: 
Baritara  H.  Epps, 
Management  Analyst  Information 
Management  Service. 

(FR  Doc.  98-33958  Filed  12-22-98;  8:45  am] 
BtLUNG  CODE  tUO-OI-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  Na  2900-0558] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Health 

Administration,  Department  of  Veterans 

Affairs. 

ACTION:  Notice. 

summary:  The  Veterans  Health 
Administration  (VHA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
reinstatement  of  a  previously  approved 
collection  for  which  approval  has 
expired,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on  information 
needed  to  record  a  patient's  specific 
instructions  about  health  care  decisions 
in  the  event  the  patient  no  longer  has 
decision-making  capacity. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  February  22. 1999. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  Ann 
Bickoff,  Veterans  Health  Administration 
(191A1).  Department  of  Veterans 
Affairs.  810  Vermont  Avenue.  NW., 
Washington,  DC  20420.  Please  refer  to 
"OMB  Control  No.  2900-0556"  in  any 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Bickoffat  (202)  273-8310. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C,  3501-3520).  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
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being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VHA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VHA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VHA's  estimate  of 
the  burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title  and  Form  Number:  VA  Directive: 
Living  Will  and  Durable  Power  of 

Attorney  for  Health  Care.  VA  Form  10- 

0137. 
OMB  Control  Number:  2900-0556. 
Type  of  Review:  Reinstatement. 

without  change,  of  a  previously 

approved  collection  for  which  approval 

has  expired. 
Abstract:  The  purpose  of  collecting 

the  information  is  to  record  a  patient's 

specific  instructions  about  health  care 

decisions  in  the  event  the  patient  no 

longer  has  decision-making  capacity. 

The  information  will  be  used  by  health 

care  professionals  to  make  treatment 

decisions  for  the  patient. 
Affected  Public:  Individuals  or 

households. 
Estimated  Total  Annual  Burden: 

101.250  hours. 
Estimated  Average  Burden  Per 

Respondent:  25  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Number  of  Respondents: 

243.000. 

Dated:  November  12,  1998. 
By  direction  of  the  Secretary. 
Barbara  H.  Epps, 

Management  Analyst,  Information 
Management  Service. 

(FR  Doc.  98-33959  Filed  12-22-98;  8:45  am) 
BILLING  CODE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0052] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 


summary:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired,  and  allow 
60  days  for  public  comment  in  response 
to  the  notice.  This  notice  solicits 
comments  for  information  from  a 
claimant  prior  to  undergoing  a  VA 
examination  and  to  record  the  findings 
of  the  examining  physician. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  February  22. 1999. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52).  Department  of 
Veterans  Affairs.  810  Vermont  Avenue. 
NW.,  Washington.  DC  20420.  Please 
refer  to  "OMB  Control  No.  2900-0052" 
in  any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C.  3501-3520).  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information.  VBA  invites 
comments  on:  (1)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Report  of  Medical  Examination 
for  Disability  Evaluation,  VA  Form  21- 
2545. 
OMB  Control  Number:  2900-0052. 
Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 


approved  collection  for  which  approval 
has  expired. 

Abstract:  The  data  collected  is  fi-om  a 
claimant  prior  to  undergoing  a  VA 
examination  and  also  findings  of  the 
examining  physician. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  45.000 
hours. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  Generally  one 
time. 

Estimated  Number  of  Respondents: 
180.000. 

Dated:  December  2. 1998. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
(FR  Doc.  98-33967  Filed  12-22-98;  8:45  am) 
BILUNG  CODE  8320-01-U 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0057] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 


SUMMARY:  The  Veterans  Benefits 
Administration  (VBA).  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995.  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
reinstatement  for  a  previously  approved 
collection  for  which  approval  has 
expired,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on  the 
information  needed  to  confirm  the 
school  attendance  of  a  child  for  whom 
VA  compensation  or  pension  benefits 
are  being  received. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  February  22. 1999. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger.  Veterans  Benefits 
Administration  (20S52).  Department  of 
Veterans  Affairs.  810  Vermont  Avenue. 
NW..  Washington.  DC  20420.  Please 
refer 
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[ )  "OMB  Control  No.  2900-0057"  in 
a  ny  correspondence. 

f  OR  FURTHER  INFORMATION  CONTACT: 
I  rancy  J.  Kessinger  at  (202)  273-7079  or 
I  AX  (202)  275-5947. 

(  UPPUEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C. 

501-3520),  Federal  agencies  must 
« tbtain  approval  from  die  Office  of 
:  /lanagement  and  Budget  (OMB)  for  each 

oUection  of  information  they  conduct 
I  ir  sponsor.  This  request  for  comment  is 

)eing  made  pursuant  to  Section 

1506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
»llection  of  information,  VBA  invites 
x>mments  on:  (1)  whether  the  proposed 
x)llection  of  information  is  necessary 
or  the  proper  performance  of  VBA's 
unctions,  including  whether  the 
nformation  will  have  practical  utility; 
2)  the  accuracy  of  VBA's  estimate  of  the 
iiirden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  biu-den  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  School  Attendance  Report,  VA 
Form  21-674b. 

OMB  Control  Number:  2900-0057. 

Type  of  Review:  Reinstatement, 
without  change,  for  a  previously 
approved  collection  for  which  approval 
has  expired. 

Abstract:  The  form  is  used  to  confirm 
the  school  attendance  of  a  child  for 
whom  VA  compensation  or  pension 
benefits  are  being  received.  The 
Information  is  used  by  VBA  to 
determine  continued  entitlement  to 
benefits. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  3.292 
hours. 

Estimated  Average  Burden  Per 
Respondent:  5  minutes. 

Frequency  of  Response:  One  time  for 
most  beneficiaries. 

Estimated  Number  of  Respondents: 
39,500. 

Dated:  November  12, 1998. 

By  direction  of  the  Secretary. 
Barbara  H.  Epps, 
^4a^ageme^t  Analyst.  Information 
Mana^ment  Service. 

(FR  Doc.  98-33968  Filed  12-22-98;  8:45  am] 
MUJNO  CODE  aKO-OI-U 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0075] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

agency:  Veterans  Benefits 

Administration,  Department  of  Veterans 

Affairs. 

action:  Notice.  " 

summary:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.,Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired,  and  allow 
60  days  for  public  comment  in  response 
to  the  notice.  This  notice  solicits 
comments  for  information  used  to 
provide  self-certified  statements  in 
support  of  various  types  of  claims 
processed  by  the  agency. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  February  22, 1999. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420.  Please 
refer  to  "OMB  Control  No.  2900-0075" 
in  any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C, 
3501-3520),  Federal  agencies  must 
obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 


information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Statement  in  Support  of  Claim. 
VA  Form  21-4138. 

OMB  Control  Number:  2900-0075. 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Abstract:  The  data  collected  is  used 
by  claimants  to  provide  self-certified 
statements  in  support  of  various  types  of 
claims  processed  by  the  agency. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  188.000 
hours. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  Generally  one 
time. 

Estimated  Number  of  Respondents: 

752,000. 

Dated:  December  2, 1998. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson. 

Director,  Information  Management  Service. 
(FR  Doc.  98-33969  Filed  12-22-98;  8:45  am) 
BILUNQ  COOE  tttO-OI-^ 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-«1 15] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

agency:  Veterans  Benefits 

Administration,  Department  of  Veterans 

Affairs. 

action:  Notice. 

summary:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Regisler 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired,  and  allow 
60  days  for  public  comment  invesponae 
to  the  notice.  This  notice  solicits 
comments  for  information  needed  to 
determine  if  marital  relationship  is 
established  and  benefits  are  pa]rable  in 


71194 


Federal  Register / Vol.  63,  No.  246 /Wednesday,  December  23.  1998 /Notices 


cases  when  common  law  marriage  is 
claimed. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  February  22, 1999. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  f20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW..  Washington,  DC  20420.  Please 
refer  to  "OMB  Control  No.  2900-€115" 
in  any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C, 
3501-3520),  Federal  agencies  must 
obtain  approval  from  the  Office  of 
Management  and  Budget  (ONfB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 

the  use  of  other  forms  of  information 

technology. 
Title:  Supporting  Statement  Regarding 

Marriage.  VA  Form  21-4171. 
OMB  Control  Number:  2900-0115. 
Type  of  Review:  Reinstatement. 

without  change,  of  a  previously 

approved  collection  for  which  approval 

has  expired. 
Abstract:  The  data  collected  is  used  to 

determine  if  a  marital  relationship  has 

been  established  and  benefits  are 

payable  based  on  a  claim  of  common 

law  marriage. 
Affected  Public:  Individuals  or 

households. 
Estimated  Annual  Burden:  800  hours. 
Estimated  Average  Burden  Per 

Respondent:  20  minutes. 

Frequency  of  Response:  Generally  one 
time. 

Estimated  Number  of  Respondents: 
2.400. 

Dated:  December  2, 1998. 


By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
(PR  Doc.  98-33970  Filed  12-22-98;  8:45  am) 

BILUNG  CODE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0116] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 


SUMMARY:  The  Veterans  Benefits 
Administration  (VBA).  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  for  information 
provided  to  VA  from  penal  institutions 
about  incarcerated  VA  beneficiaries. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  February  22, 1999. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue. 
NW,  Washington,  DC  20420.  Please  refer 
to  "OMB  Control  No.  2900-0116"  in 
any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Uw  104-13;  44 
U.S.C.  3501  "  3520).  Federal  agencies 
must  obtain  approval  ft-om  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 


(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Notice  to  Department  of 
Veterans  Affairs  of  Veteran  or 
Beneficiary  Incarcerated  in  Penal 
Institution.  VA  Form  21-4193. 

OA4B  Control  Number:  2900-0116. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  This  notice  solicits 
comments  for  information  provided  to 
VA  from  penal  institutions  about 
incarcerated  VA  beneficiaries. 

Affected  Public:  Individuals  or 
households;  Federal  and  State.  Local  or 
Tribal  Government. 

Estimated  Annual  Burden:  416  houra. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  Generally  one 
time. 

Estimated  Number  of  Respondents: 
1.664. 

Dated:  December  2, 1998. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
[PR  Doc.  98-33971  Filed  12-22-98;  8:45  am) 
BILUNG  CODE  tKIMII-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0463] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 


SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
revision  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  for  information 
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J 1  ovided  by  veterans  receiving  military 
I  ty  for  Reserve  and  National  Guard 
jiiirticipation  to  waive  either  VA 
benefits  or  military  pay  and  allowances. 
1 1.  <TES:  Written  comments  and 
recommendations  on  the  proposed 

Sillection  of  information  should  be 
ceived  on  or  before  February  22, 1999. 
>DRES8ES:  Submit  written  comments 
on  the  collection  of  information  to 
i4ancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs.  810  Vermont  Avenue, 
NW,  Washington.  DC  20420.  Please  refer 
to  "OMB  Control  No.  2900-0463"  in 
epy  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
[fAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C. 
;  501  "  3520).  Federal  agencies  must 
( btain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
<  ir  sponsor.  This  request  for  comment  is 
1  >eing  made  pursuant  to  Section 
;  1506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
( ;ollection  of  information.  VBA  invites 
I  :omments  on:  (1)  whether  the  proposed 
I  ;ollection  of  information  is  necessary 
or  the  proper  performance  of  VBA's 
unctions,  including  whether  the 
nformation  will  have  practical  utility; 
2)  the  accuracy  of  VBA's  estimate  of  the 
)\irden  of  the  proposed  collection  of 
nformation;  (3)  ways  to  enhance  the 
)uality,  utility,  and  clarity  of  the 
nformation  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Notice  of  Waiverof  VA 
Compensation  or  Pension  to  Receive 
Military  Pay  and  Allowances,  VA  Form 

21-8951. 

OMB  Control  Number:  2900-0463. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Abstract:  The  data  collected  is 
information  provided  by  veterans 
receiving  military  pay  for  Reserve  and 
National  Guard  participation  to  waive 
either  VA  benefits  or  military  pay  and 
allowances . 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  4,833 

hours. 

Estimated  Average  Burden  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  Generally  one 

time. 
Estimated  Number  of  Respondents: 

29,000. 


Dated:  December  2. 1998. 

By  direction  of  the  Secretary. 
Donald  L.  NeilMn, 

Director,  Information  Management  Service. 
IFR  Doc.  98-33972  Filed  12-22-98;  8:45  am) 

BILUNO  CODE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0545] 

Propo9ed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

agency:  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 


summary:  The  Veterans  Benefits 
Administration  (VBA).  Department  of 
Veterans  Affairs  (VA).  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995.  Federal  agencies  are  required  to 
publish  notice  in  th#  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired,  and  allow 
60  days  for  public  comment  in  response 
to  the  notice.  This  notice  solicits 
comments  for  collection  of  information 
needed  to  report  expenses  incident  to  a 
monetary  recovery  for  injury  or  death 
which  may  be  excluded  from  countable 
income. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  February  22, 1999. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue. 
NW,  Washington,  DC  20420.  Please  refer 
to  "OMB  Control  No.  2900-0545"  in 
any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C,  3501-3520),  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 


comments  on:  (1)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA"s  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Report  of  Medical,  Legal,  and 
Other  Expenses  Incident  to  Recovery  for 
Injury  or  Death,  VA  Form  21-8416b. 
OMB  Control  Number:  2900-0545 . 
Type  o/fleview;  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Abstract:  The  data  collected  is  used  to 
report  expenses  incident  to  recovery  of 
benefits  for  injury  or  death. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  7,500 
hours. 

Estimated  Average  Burden  Per 
Respondent:  45  minutes. 
Frequency  of  Response:  Generally  one 

time. 
Estimated  Number  of  Respondents: 

10,000. 


Dated:  Decemtwr  2, 1998. 

By  direction  of  the  Secretary. 
Donald  L.  Neilaon, 

Director.  Information  Management  Service. 
IFR  Doc.  98-33973  Filed  12-22-98;  8:45  am] 
MLUNO  oooc  nsv-oi-r 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0168] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs. 
action:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA).  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
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its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  January  22, 1999. 

FOfl  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Ron  Taylor. 
Infonnation  Management  Service 
(045A4),  Department  of  Veterans 
Affairs.  810  Vermont  Avenue.  NW. 
Washington,  DC  20420,  (202)  273-8015 
or  FAX  (202)  273-5981.  Please  refer  to 
"0MB  Control  No.  2900-0168. " 

SUPfUMENTARY  INFORMATION: 

Title:  Request  for  Estate  Infonnation, 
VA  Form  Letter  21-439. 

OMB  Control  Number:  2900-0168. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  form  letter  is  used  in 
VBA's  Fiduciary  and  Field  Examination 
Program,  which  is  responsible  for 
canying  out  a  Congressional  mandate 
that  VA  maintain  supervision  of  the 
distribution  and  use  of  VA  benefits  paid 
to  a  fiduciary  on  behalf  of  a  beneficiary 
who  is  incompetent,  a  minor,  or  under 
legal  disability.  Title  38,  U.S.C..  Section 
5S03(b)(l)(A),  requires  discontinuance 
of  benefits  when  an  estate  reaches  a 
specific  limit  and  other  conditions  exist, 
llie  infonnation  collected  is  used  to 
detennine  whether  an  estate  exceeds  the 
limit  and  discontinuance  is  warranted. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Fedoral  R^iater 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
September  14, 1998  at  page  49158. 

Affected  Public:  Individuals  or 
households — Business  or  other  for- 
profit— Not-for-profit  institutions. 

Estimated  Annual  Burden:  2,300 
hours. 

Estimated  Average  Burden  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  Once 

Annually 

Estimated  Number  of  R^pondents: 
13.800. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  Allison  Eydt, 
OMB  Human  Resources  and  Housing 
Branch,  New  Executive  Office  Building 
Room  10235,  Washington,  DC  20503 
(202)  395-4650.  Please  refer  to  "OMB 
Control  No.  2900-0168"  in  any 
correspondence. 

Dated:  November  18, 1998. 
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By  direction  of  the  Secietaiy: 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
IFR  Doc.  98-33953  Filed  12-22-98;  8:45  am) 

BILUNG  COOE  8)20-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0500] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C..  3501  et  seq.].  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  informlition  collection  and 
its  expected  cost  and  burden:  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  January  22. 1999. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBM»SION  CONTACT:  Ron  Taylor. 
Information  Management  Service 
(045A4),  Department  of  Veterans 
Affairs.  810  Vermont  Avenue,  NW, 
Washington.  DC  20420,  (202)  273-8015 
or  FAX  (202)  273-5981.  Please  refer  to 
"OMB  Control  No.  2900-0500." 
SUPPLEMENTARY  MFORMATKM: 
Title:  Status  of  Dependents 
Questionnaire.  VA  Form  21-0538 
OMB  Control  Ntmiber:  2900-0500. 
Type  of  Review:  Extension  of  a 
currently  ajmroved  collection. 

Abstract:  The  form  is  used  to  request 
certification  of  the  status  of  ^pendents 
for  whom  additional  compensation  is 
being  paid.  Without  the  information, 
continued  entitlement  to  the  benefits  for 
dependents  could  not  be  determined. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  ctirrently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
September  14, 1998  at  pace  49159. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  14,083 
hours. 

Estimated  Average  Burden  Per 
Respondent:  10  minutes. 


Frequency  of  Response:  On  occasion. 

.  Estimated  Number  of  Respondents- 
84,500. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  Allison  Eydt, 
OMB  Human  Resources  and  Housing 
Branch,  New  Executive  Office  Building. 
Room  10235,  Washington,  DC  20503 
(202)  395-4650.  Please  refer  to  "OMB 
Control  No.  2900-0500"  in  any 
correspondence. 

Dated:  November  18. 1998. 

By  direction  of  the  Secretary: 
Donald  L.  Neilson, 

Director  In  formation  Management  Service. 
[FR  Doc.  98-33954  Filed  12-22-98;  8:45  am) 
BHJJNO  CODE  832(M)1-4> 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-003q 

Agency  Infonnation  Collection 
Activities  Under  OMB  Review 

AGENCY:  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA).  Department  of 
Veterans  Affeirs.  has  submitted  the 
collection  of  infonnation  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  January  22, 1999. 

FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Ron  Taylor. 
Information  Management  Service 
(045  A4),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW, 
Washington.  DC  20420,  (202)  273-8015 
or  FAX  (202)  273-5981.  Please  refer  to 
"OMB  Control  No.  2900-0036." 
SUPPLEMENTARY  INFORMATKM: 

Title:  Statement  of  Disappearance,  VA 
Form  21-1775. 
OMB  Control  Number:  2900-0036. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  Title  38,  U.S.C,  Section  108. 
requires  a  formal  presumption  of  death 
when  a  veteran  has  been  missing  for 
seven  years.  VA  Form  21-1775  is  used 
to  gather  the  necessary  information  to 
determine  if  a  decision  of  presumptive 
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c  I  ath  can  be  made  for  benefit  payment 
1 1  irposes. 

An  agency  may  not  conduct  or 
9 1  onsor.  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  ciurently  valid  OMB 
dontrol  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
September  14, 1998  at  pace  49156. 

;  Affected  Public:  Individuals  or 
tipuseholds. 

'  Estimated  Annual  Burden:  5,500 
bours. 

J  Estimated  Avemge  Burden  Per 
,  1  espondent:  2  hours  and  45  minutes. 
frequency  of  Response:  On  occasion. 
Estimated  Number  of  Respondents: 
5,000. 

Send  comments  and 
;  1  )commendations  concerning  any 
topect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  Allison  Eydt. 
OKfB  Human  Resources  and  Housing 
Branch,  New  Executive  Office  Building, 
Room  10235,  Washington,  DC  20503 
fc02)  395-4650.  Please  refer  to  "OMB 
iiontrol  No.  2900-0036"  in  any 
:  orrespondence. 

Dated:  November  20, 1998. 

By  direction  of  the  Secretary. 
I  eaald  L.  Neilson. 

I  irector.  Information  Management  Service. 
I  fR  Doc.  98-33960  Filed  12-22-98;  8:45  am) 

I  IXINO  COOe  8320-01-P 


I CPARTMENT  OF  VETERANS 
AFFAIRS 

JoMB  Control  No.  2900-00381 

I  kgency  Information  Collection 
I  Activities  Under  OMB  Review 

i  IGENCY:  Veterans  Benefits 

,  administration.  Department  of  Veterans 

,  Affairs. 

,  kCnON:  Notice. 


tUMMARY:  bi  compliance  with  the 
>aperwork  Reduction  Act  (PRA)  of  1995 
44  U.S.C,  3501  et  seq.),  this  notice 
mnounces  that  the  Veterans  Benefits 
\dministration  (VBA),  Department  of 
/eterans  Affairs,  has  submitted  the 
xjllection  of  information  abstracted 
)elow  to  the  Office  of  Management  and 
Judget  (OMB)  for  review  and  comment, 
rhe  PRA  submission  describes  the 
natuje  of  the  information  collection  and 
,ts  expected  cost  and  burden;  it  includes 
be  actual  data  collection  instrument. 
DATES:  Comments  roust  be  submitted  on 
Dr  before  January  22, 1999. 
FOR  FURTHER  INFORMATIOH  OR  A  COPY  OF 
FHE  SUBMISSION  CONTACT:  Ron  Taylor, 
Information  Management  Service 


(045  A4),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW, 
Washington,  DC  20420,  (202)  273-8015 
or  FAX  (202)  273-5981.  Please  refer  to 
"OMB  Control  No.  2900-0038." 
SUPPLEMENTARY  INFORMATION: 

Title:  Information  From  Remarried 
Widow(er),  VA  Form  21-4103. 

OA<B  Control  Number:  2900-0038. 

Type  of  Review:  Reinstatement, 
without  change,  for  a  previously 
approved  collection  for  which  approval 
has  expired. 

Abstract:  The  form  is  used  to 
determine  if  a  child's  income  and  net 
worth  are  within  the  limits  imposed  by 
law.  This  information  is  necessary  to 
determine  a  child's  pension  eligibility 
and  benefit  rates  once  a  surviving 
spouse  remarries. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
September  14, 1998  at  page  49156. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  3,000 
hours. 

Estimated  Average  Burden  Per 
Respondent:  20  minutes. 

Frequency  of  Response:  On  occasion. 
Estimated  Number  of  Respondents: 
9,000. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  AUison  Eydt. 
OMB  Human  Resources  and  Housing 
Branch,  New  Executive  Office  Building, 
Room  10235,  Washington.  DC  20503 
(202)  395-4650.  Please  refer  to  "OMB 
Control  No.  2900-0038"  in  any 
correspondence. 

Dated:  November  20, 1998. 

By  direction  of  the  Secretary. 
Donald  Lm  Neilson, 

Director,  Information  Management  Service. 
IFR  Doc.  98-33961  Filed  12-22-98;  8:45  am) 

BILUNQ  COOE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0095] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs  ^ 

action:  Notice. 


SUMMARY:  bi  compUance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995  . 
(44  U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA).  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
natiue  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  January  22. 1999. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Ron  Taylor. 
Information  Management  Service 
(045A4).  Department  of  Veterans 
Affairs.  810  Vermont  Avenue.  NW. 
Washington.  DC  20420,  (202)  273-6015 
or  FAX  (202)  273-5981.  Please  refer  to 
"OMB  Control  No.  2900-0095." 
SUPPLEMENTARY  INFORMATION: 

Title:  Pension  Claim  Questionnaire  for 
Farm  Income,  VA  Form  21-4165. 
OMB  Control  Number:  2900-0095. 
Type  of  Review:  Reinstatement, 
without  change,  for  a  previously 
approved  collection  for  which  approval 
has  expired. 

Abstract:  A  claimant's  eligibifity  for 
VA  pension  benefits  is  determined,  in 
part,  by  countable  income.  VA  Form  21- 
4165  is  used  to  develop  the  necessary 
income  and  asset  information  peculiar 
to  farm  operations.  The  information  is 
used  by  VA  to  determine  whether  the 
claimant  is  eligible  for  VA  benefits.  If 
eligibiUty  exists,  the  information  is  used 
to  determine  the  proper  rate  of  benefits. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
September  24. 1998  at  pace  51119. 

Affected  Public:  Individuals  or 
households — Farms. 
Estimated  Annual  Burden:  12,500 

hours. 

Estimated  Average  Burden  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
25.000. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer.  Allison  Eydt. 
OMB  Human  Resources  and  Housing 
Branch.  New  Executive  Office  Building. 
Room  10235.  Washington.  DC  20503 
(202)  395-4650.  Please  refer  to  "OMB 
Control  No.  2900-0095"-in  any 
correspondence. 
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Dated:  November  20, 1998. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
IFR  Doc.  98-33962  Filed  12-22-98;  8:45  am) 
BILUNG  CODE  B320-01-4J 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  2900-0129] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

ACnoM:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  conmient. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Conmients  must  be  submitted  on 
or  before  January  22, 1999. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Ron  Taylor, 
Information  Management  Service 
(045A4),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW, 
Washington,  DC  20420,  (202)  273-6015 
or  FAX  (202)  273-5981.  Please  refer  to 
"OMB  Control  No.  2900-0129." 
SUPPLEMENTARY  MFORMATKM: 

Title  and  Form  Number:  Insurance, 
Life  Insurance,  VA  Form  Letter  29-30a. 
OA4B  Control  Number:  2900-0129. 
Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Abstract:  The  form  letter  is  used  by 
VA  to  determine  the  insurer's  eUgibility 
to  obtain  disability  insurance  benefits. 
The  information  on  the  form  is  required 
by  38  U.S.C.,  Sections  1912, 1915, 1942 
and  1948. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  April 
21, 1998  at  page  19786. 

Affected  Public:  Individuals  or 
households. 


Estimated  Annual  Burden:  548  hours. 

Estimated  Average  Burden  Per 
Respondent:  5  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
6,570. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  Allison  Eydt. 
OMB  Human  Resources  and  Housing 
Branch,  New  Executive  Office  Building, 
Room  10235,  Washington,  DC  20503 
(202)  395-4650.  Please  refer  to  "OMB 
Control  No.  2900-0129"  in  any 
correspondence. 

Dated:  November  20, 1998. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson. 

Director,  Information  Martagement  Service. 
[PR  Doc.  98-33963  Filed  12-22-98;  8:45  amj 

BILUNG  CODE  8320-01-U 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-02S5] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.  3501  etseq.).  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  January  22, 1999. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Ron  Taylor. 
Information  Management  Service 
(045A4).  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW, 
Washington,  DC  20420,  (202)  273-8015 
or  FAX  (202)  273-5981.  Please  refer  to 
"OMB  Control  No.  2900-0255." 
SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  Dependency 
and  Indemnity  Compensation  or  Death 
Pension  (Including  Accrued  Benefits 
and  Death  Compensation  Where 
Applicable)  From  the  Department  of 
Veterans  Affairs,  VA  Form  21-4182. 

OMB  Control  Number:  2900-0255. 


Type  of  Review:  Reinstatement, 
without  change,  for  a  previously 
approved  collection  for  which  approval 
has  expired. 

Abstract:  The  form  is  used  to 
determine  the  applicant's  eligibility  for 
accrued,  dependency  and  indemnity 
compensation,  death  comp>ensation  and/ 
or  death  pension  benefits  when 
applying  for  Social  Security  benefits. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
contixjl  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
September  24. 1998  at  page  51 120. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  3,500 
hours. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Number  of  Respondents: 
14.000. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer.  AUison  Eydt. 
OMB  Human  Resources  and  Housing 
Branch.  New  Executive  Office  Building. 
Room  10235.  Washington.  DC  20503 
(202)  395-4650.  Please  refer  to  "OMB 
Contit)!  No.  2900-0255"  in  any 
correspondence. 

Dated:  November  20, 1998. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
(PR  Doc.  98-33964  Filed  12-22-98;  8:45  am] 

BILLMG  CODE  832»4H-U 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0469] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

agency:  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.  3501  etseq.),  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
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lature  of  the  information  collection  and 
ts  expected  cost  and  burden;  it  includes 
lie  actual  data  collection  instrument. 
3ATES:  Comments  must  be  submitted  on 
or  before  January  22, 1999. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
FHE  SUBMISSION  CONTACT:  Ron  Taylor, 
Information  Management  Service 
(045 A4) ,  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW, 
Washington.  DC  20420.  (202)  273-8015 
or  FAX  (202)  273-5981.  Please  refer  to 
'0MB  Control  No.  2900-0469." 
SUPPLEMENTARY  INFORMATION: 

Title  and  Form  Numbers:  Certificate 
Showing  Residence  and  Heirs  of 
Deceased  Veterans  or  Beneficiary.  VA 
Form  29-541. 

OMB  Control  Number:  2900-0469. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  form  is  used  to  establish 
entitlement  to  Government  Life 
Insurance  proceeds  in  estate  cases  when 
formal  administration  of  the  estate  is  not 
required.  The  information  is  used  by 
VBA  to  determine  entitlement  to 
Government  Life  Insurance  proceeds. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
September  11, 1998  at  page  48787. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  1.039 
'hours. 

Estimated  Average  Burden  Per 
Respondent:  30  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Number  of  Respondents: 
2.078. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer.  Allison  Eydt. 
OMB  Human  Resoim:es  and  Housing 
Branch.  New  Executive  Office  Building. 
Room  10235,  Washington,  DC  20503 


(202)  395-4650.  Please  refer  to  "OMB 
Control  No.  2900-0469"  in  any 
correspondence. 

Dated:  November  18, 1998. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
[FR  Doc.  98-33965  Filed  12-22-98;  8:45  am) 

BILUNQ  CODE  8320-41-U 

DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0510) 

Agency  Information  Collection 
Activities  Under  OMB  Review 

agency:  Veterans  Benefits 

Administration,  Department  of  Veterans 

Affairs. 

ACTION:  Notice^ 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.).  this  notice 
aimoimces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affiairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instnunent. 
DATES:  Comments  must  be  submitted  on 
or  before  January  22, 1999. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Ron  Taylor, 
Information  Management  Service 
(045  A4).  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW. 
Washington.  DC  20420.  (202)  273-8015 
or  FAX  (202)  273-5981.  Please  refer  to 
"OMB  Control  No.  2900-0510." 
SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  Exclusion  of 
Children's  Income.  VA  Form  21-0571. 

OMB  Control  Number:  2900-0510. 

Type  of  Review:  Reinstatement, 
without  change,  for  a  previously 


approved  collection  for  which  approval 
has  expired. 

Abstract:  A  veteran's  or  surviving 
spouse's  rate  of  Improved  Pension  is 
determined  by  family  income. 
Normally,  income  of  children  who  are 
members  of  the  household  is  included 
in  this  determination.  However, 
children's  income  may  be  excluded  if  it 
is  imavailable  or  if  consideration  of  that 
income  would  cause  hardship.  The 
information  collected  is  used  by  VA  to 
determine  whether  children's  income 
/:an  be  excluded  from  consideration  in 
determining  a  parent's  eligibiUty  for 
nonservice-connected  pension. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
September  24. 1998  at  page  51121. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  18.750 
hours. 

Estimated  Average  Burden  Per 
Respondent:  45  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Number  of  Respondents: 
25.000. 

Send  conunents  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  Allison  Eydt, 
OMB  Human  Resources  and  Housing 
Branch,  New  Executive  Office  Building, 
Room  10235,  Washington,  DC  20503 
(202)  395-4650.  Please  refer  to  "OMB 
Control  No.  2900-0510  "  in  any 
correspondence. 

Dated:  November  20, 1998. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
IFR  Doc.  98-33966  Filed  12-22-98;  8:45  am) 
BHJJNG  CODE  8320-01-V 


\ 


VOLl 
63 


ISSi 

2 

41 

d 


DE 


23 


1998 


UMI 


Wednesday 
December  23,  1998 


Part  II 


Department  of  Labor 

Office  of  Workers'  Compensation 
Programs 


20  CFR  Part  10 

Ciaims  for  Compensation  Under  the 
Federal  Empioyees'  Compensation  Act; 
Compensation  for  Disability  and  Death  of 
Noncitizen  Federal  Employees  Outside 
the  United  States;  Final  Rule 


71202 


Federal  Register/ Vol.  63.  No.  246 /Wednesday,  December  23.  1998/Rules  and  Regulations 


DEPARTMENT  OF  LABOR 

Office  of  Workers'  Compensation 
Programs 

20  CFR  Part  10 
RIN  1215-AB07 

Claims  for  Compensation  Under  the 
Federal  Employees'  Compensation 
Act;  Compensation  for  Disability  and 
Death  of  Noncltizen  Federal 
Employees  Outside  the  United  States 

agency:  Office  of  Workers' 
Compensation  Programs,  Labor. 
ACTION:  Correction  to  final  rule. 


SUMMARY:  This  document  contains 
corrections  to  the  final  regulations, 
which  were  published  Wednesday, 
November  25, 1998  (63  FR  65284).  The 
regulations  address  the  administration 
of  the  Federal  Employees' 
Compensation  Act  (FECA). 
EFFECTIVE  DATE:  January  4, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  M.  Markey,  Director  for  Federal 
Employees'  Compensation,  Employment 
Standards  Administration,  U.S. 
Department  of  Labor,  Room  S-Si29,  200 
Constitution  Avenue  N.W.,  Washington, 
D.C.  20210;  Telephone  (202)  693-0040. 
SUPPLEMENTARY  INFORMATION: 
Background 

The  final  regulations  that  are  the 
subject  of  these  corrections  represent  a 
complete  revision  of  the  regulations 
governing  claims  under  the  FECA, 
which  provides  benefits  to  all  civilian 
Federal  employees  and  certain  other 
groups  of  employees  and  individuals 


who  are  injured  or  killed  while 
performing  their  jobs. 

Need  for  Correction 

As  published,  the  final  regulations 
contain  the  following  errors: 

§§  10.7, 10.102, 10.112,  and  10.331. 
The  program  has  discontinued  use  of 
Forms  CA-8  and  CA-20a.  In  their  stead, 
additional  Forms  CA-7  and  CA-20  are 
to  be  filed.  These  sections  are  corrected 
to  reflect  this  change. 

§  10.215.  Through  oversight,  the 
reference  to  the  number  of  days  within 
which  use  of  continuation  of  pay  must 
begin  is  stated  incorrectly. 

§  10.216.  Tours  of  duty  no  longer 
include  a  category  for  on-call 
employees.  The  reference  to  such 
employees  is  therefore  removed  from 
this  section. 

Correction  of  Publication 

Accordingly,  the  pubUcation  on 
November  25, 1998  of  the  final 
regulations,  which  were  the  subject  of 
FR  Doc.  98-31190,  is  corrected  as 
follows: 

S10.7    [Correclecq 

1.  On  page  65311.  in  the  second 
column,  the  chart  in  paragraph  (a)  is 
corrected  by  removing  item  (10),  CA-8, 
and  item  (14),  CA-20a,  and 
renumbering  current  items  (11)  through 
(13)  as  (10)  through  (12). 

§10.102    [Corrected] 

2.  On  page  65313.  in  the  first  column, 
paragraph  (b)  is  corrected  to  read: 
"Additional  Forms  CA-7  are  used  to 
claim  compensation  for  additional 
periods  of  disabiUty  after  the  first  Form 
CA-7  is  submitted  to  OWCP."  hi 
paragraphs  (b)(1).  (b)(2).  and  (b)(3).  each 


iteration  of  "CA-8"  is  corrected  to  read 
"CA-7".  hi  paragraph  (b)(3),  "CA-20a" 
is  corrected  to  read  "CA-20". 

$10,112    [Con«cted] 

3.  On  page  65314.  in  the  first  column, 
paragraph  (a)  is  corrected  by  replacing 
"Form  CA-8"  with  "another  Form  CA- 
7".  In  paragraph  (b),  both  iterations  of 
"CA-8"  are  corrected  to  read  "CA-7". 

§10.215    [Convcted] 

4.  On  page  65316,  in  the  second 
coliunn,  paragraph  (b)  is  corrected  by 
replacing  "30"  with  "45". 

§10.216    [Corrected] 

5.  On  page  65316,  in  the  third 
column,  paragraph  (b)(3)  is  corrected  by 
replacing  the  phrase  "For  intermittent, 
seasonal  and  on-call  workers."  with, 
"For  intermittent  and  seasonal 
workers," 

§10.331    [Correctwq 

6.  On  page  65319,  in  the  third 
column,  the  first  sentence  of  paragraph 
(a)  is  corrected  to  read:  Form  CA-16 
may  be  used  for  the  initial  medical 
report,  while  "Form  CA-20  may  be  used 
for  the  initial  report  and  for  subsequent 
reports,  including  where  continued 
compensation  is  claimed." 

Signed  at  Washington,  D.C,  this  17th  day 
of  December,  1998. 

Bernard  E.  Anderson, 

Assistant  Secretary  for  Employment 
Standards  Administration. 
T.  Michael  Kerr, 

Deputy  Assistant  Secretary  for  Workers' 
Compensation. 

(PR  Doc.  98-33873  Filed  12-22-98;  8:45  am] 
BILUNO  CODE  4S10.«7-P 


Wednesday 
December  23,  1998 


Part  III 


Department  of  the 
Treasury 


Fiscal  Service 


31  CFR  Part  285 

Offset  of  Federai  Benefit  Paynnents  to 
Coilect  Past-due,  Legally  Enforceable 
Nontax  Debt;  Final  Rule 


71204 


Federal  Register/Vol.  63.  No.  246 /Wednesday.  December  23,  1998/Rules  and  Regulations 


DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 
31  CFR  Part  285 

RIN  1510-AA74and  RIN  1510-AA64 

Offset  of  Federal  Benefit  Payments  to 
Collect  Past-due,  Legally  Enforceable 
Nontax  Debt 

AGENCY:  Financial  Management  Service. 
Fiscal  Service,  Treasury. 
ACTION:  Final  rule. 

SUMMARY:  The  Debt  Collection 
Improvement  Act  of  1996  requires  the 
Federal  Government  to  withhold  or 
reduce  certain  Federal  payments  for  the 
purpose  of  collecting  delinquent  nontax 
debts  owed  to  the  United  States  by  the 
payee.  This  process  is  known  as 
"administrative  offset"  or  "offset."  This 
final  rule  governs  the  offset  of  Federal 
benefit  payments  issued  under  the 
Social  Security  Act  (other  than 
Supplemental  Security  hicome),  part  B 
of  the  Black  Lung  Benefits  Act,  and  any 
law  administered  by  the  Railroad 
Retirement  Board  (other  than  tier  2 
benefit  payments).  A  notice  of  proposed 
rulemaking  was  published  in  the 
Federal  Roister  on  August  21, 1998,  by 
cross-reference  to  an  interim  riile 
published  in  the  Federal  Register  on  the 
same  day.  This  final  rule  adopts  the 
interim  rule  without  change. 

DATES:  This  rule  is  effective  January  22, 
1999. 


FOR  FURTHER  INFORMATION  CONTACT: 
Gerry  Isenberg,  Financial  Program 
Speciahst,  at  (202)  874-6660;  Martin 
.Mills,  Treasury  Offset  Program,  at  (202) 
874-8700;  Ellen  Neubauer  or  Honda 
Kent,  Senior  Attorneys,  at  (202)  874- 
6680.  A  copy  of  this  final  rule  is  being 
made  available  for  downloading  from 
the  Financial  Management  Service  web 
site  at  the  following  address:  http:// 
www.fms.treas.gov/debt. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Debt  Collection  Improvement  Act 
of  1996.  Pub.  L.  104-134.  110  Stat. 
1321-358  (April  26, 1996),  requires  the 
Federal  Government  to  withhold  or 
reduce  certain  Federal  payments  for  the 
purpose  of  collecting  deUnquent  nontax 
debts  owed  to  the  United  States  by  the 
payee.  This  process  is  known  as 
"administrative  offset"  or  "offset."  On 
August  21, 1998,  the  Financial 
Management  Service  (FMS)  published 
in  the  Federal  Register,  63  FR  44991,  a 
notice  of  proposed  rulemaking  (NPRM) 
concerning  the  offset  of  Federal  benefit 
payments  issued  under  the  Social 
Security  Act  (other  than  Supplemental 
Security  Income),  part  B  of  the  Black 
Lung  Benefits  Act,  and  any  law 
administered  by  the  Railroad  Retirement 
Board  (other  than  tier  2  benefit 
pa)maents).  An  interim  rule  with  request 
for  comments,  published  in  the  Federal 
Register  on  the  same  day,  63  FR  44986, 
served  as  the  text  for  the  NPRM.  The 
closing  date  for  the  submission  of 


comments  regarding  the  proposed  and 
interim  rules  was  September  21, 1998. 

Comments  on  the  Proposed  and  Interim 
Rules 

FMS  did  not  receive  any  comments 
on  the  proposed  rule  by  the  close  of  the 
comment  period.  Likewise,  FMS  did  not 
receive  any  comments  on  the  interim 
rule  which  served  as  the  text  for  the 
proposed  rule.  Therefore,  the  interim 
rule  is  adopted,  without  change,  as  a 
final  rule. 

Regulatory  Analysis 

This  final  rule  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  It  is  hereby 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
The  basis  for  this  certification  is  that 
this  rule  only  impacts  individuals  who 
owe  delinquent  debt  to  the  United 
States  and  receive  the  benefit  payments 
discussed  above.  Therefore  a  regulatory 
flexibility  analysis  is  not  required. 

Adoption  as  Final  Rule 

Accordingly,  the  interim  rule  adding 
§  285.4  to  31  CFR  part  285.  subpart  A, 
which  was  published  at  63  FR  44986  on 
August  21. 1998.  is  adopted  as  a  final 
rule  without  change. 

Dated:  December  16. 1998. 
Richard  L.  Gregg, 
Commissioner. 

IFR  Doc  98-33874  Filed  12-22-98;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Office  of  Postsecondary  Education 

34  CFR  Chapter  Vi 

Higlwr  Education  Act  of  1965;  Notice 
of  Intent  To  Establish  Negotiated 
Rulemalcing  Committees 

agency:  Department  of  Education. 
ACTION:  Notice  of  negotiated  rulemaking. 

summary:  The  Secretary  of  Education 
(Secretary)  announces  his  intention  to 
establish  four  negotiated  rulemaking 
committees  to  draft  proposed  rules  to 
implement  Title  IV  of  the  Higher 
Education  Act  of  1965,  as  amended  by 
the  Higher  Education  Amendments  of 

1998.  The  Secretary  further  announces 
the  organizations  or  groups  believed  to 
represent  the  interests  that  should 
participate  in  the  negotiated  rulemaking 
process.  The  Secretary  intends  to  select 
participants  for  the  negotiated 
rulemaking  process  firom  nominees  of 
these  organizations  or  groups.  The 
Secretary  requests  nominations  for 
additional  participants  from  anyone 
who  believes  that  the  organizations  or 
groups  listed  do  not  adequately 
represent  the  statutory  list  of  interests. 
DATES:  The  deadline  for  receiving 
nominations  for  additional  members  on 
any  of  the  four  committees  is  January  6, 

1999.  The  dates  for  the  negotiation 
sessions  for  each  committee  are 
announced  in  the  supplementary 
information  section  of  the  doomient. 
AOOflESSES:  Please  send  your 
nominations  to  Brian  Kerrigan,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW,  ROB-3,  Washington  D.C 
20202-5257,  or  fax  them  to  Brian 
Kerrigan  at  (202)  205-0786.  You  may 
also  e-mail  your  nominations  to: 

hea98negotiated rulemaking@ed.gov 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Kerrigan,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW, 
ROB-3,  Washington,  DC  20202-5257. 
Telephone:  (202)  708-5217.  If  you  use  a 
telecommimications  device  for  the  deaf 
(TDD)  you  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time.  Monday  through 
Friday. 

Individuals  with  disabiUties  may 
obtain  this  dociunent  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 
SUPPLEMENTARY  INFORMATION:  The 
Department  anticipates  having  four 
negotiating  committees.  The  Department 
lists  each  conunittee  below  and  the 


issues  each  committee  is  likely  to 
address.  This  list  of  issues  is  tentative. 
Issues  may  be  added  as  the  process 
continues,  and  some  issues  listed  may 
not  need  regulations  at  all.  Citations 
refer  to  sections  of  the  Higher  Education 
Amendments  of  1998  (Pub.  L.  105-244. 
enacted  Oct.  7, 1998). 

Committee  I:  Lender  and  Guaranty 
Agency  Issues 

Lender  Issues 

Lender  Default  Claim  Requirements — 

Section  417(c)(2)(A) 
Prohibited  Inducements — Section  429(b) 
Small  Volume  Lenders — Section 

417(b)(7) 
Tax-exempt  Funding  and  Special 

Allowance  Payments — Section  433(d) 

Guaranty  Agency  Issues 

Fees  and  Payments  Issues: 
Accoimt  Maintenance  Fee — Section 

454 
Default  Aversion  Fee — Section  417(h) 
Loan  Processing  and  Issuance  Fee — 

Section  417(e) 
Reduction  of  Reinsurance  Payments — 

Section  417(c)(7) 
Secretary's  Equitable  Share — Section 

417(c)(5) 
Reserves  and  Funds  Issues: 
Recall  of  Reserves — Section  412(4) 
Federal  Fimd — Section  413(a) 
Operating  Fimd — Section  413(b) 
Required  Minimimi  Reserve— ^Section 

417(c)(7)(A) 
Other  Issues: 
Assigmnent  of  Loans — Section 

417(c)(6) 
Blanket  Guaranty — Section  418 
Lender  of  Last  Resort — Section  417(g) 
Opportunity  for  Hearing — Section 

417(c)(7)(E) 
Prohibited  Inducements — Section 

417(b)(9)(B) 
Reinsiirance  Requests — Section 

417(c)(2)(B) 
Responding  to  Electronic  Inquiries — 

Section  412(2) 
State  Court  Judgments — Section  484 
Unsolicited  Applications — Section 

417(b)(9)(A) 
Voluntary  Flexible  Agreements — 

Section  418 
Wage  Garnishment  Requirement — 

Section  490A 

Committee  11:  Loan  Issues  (FFEL.  Direct 
Loan,  and  Periuns  Loan  Programs) 

Cohort  Default  Rate  Issues: 
Improper  Loan  Servicing — Section 

429 
Mitigating  Circumstances — Section 

429(a)(3) 
Participation  Rate — Section  429(a)(3) 
Special  Exemption  Institutions — 

Section  429(a)(3) 


Unsuccessful  Appeals — Section 

429(a)(1)(A) 
Certification,  Origination,  and 

Disbursement  Issues; 
Certification  Requirements — Section 

417(a)(1) 
Disbursement  by  Schools — Section 

422 
Disclosure  Requirements — Sections 

428(a)  and  (b) 
Loan  Limits— Sections  417(b),  423(b). 

and  423(c) 
Repayment  Issues: 
Capitalization — Section  423(c) 
Deferments — Section  417(b) 
Forbearance — Sections  417(b)  and 

423(e) 
Grace  Periods — Section  417(b) 
Repayment  Plans — Section  417(b) 
Discharge  and  Forgiveness  Issues: 
Qiild  Care  Provider  Forgiveness 

Program — Section  425 
Disabled  Veterans — Section  490F 
Discharge  for  Failure  to  Pay 

Refunds — Section  431 
Teaching  Service  Forgiveness — 

Sections  424  and  456 
Other  Issues: 
Consolidation — Sections  420(a)  and 

(c) 
Definition  of  Default— Section  429(c) 
Interest  Rates — Sections  416  and  420 
Master  Promissory  Note — Section 

427(c) 
Origination  Fees — Section  433(d) 
PLUS  EhgibiUty— Section  419 
Federal  Perkins  Loan  Program  Issues: 
Closed  School  Discharge — Section 

464(d) 
Cohort  Default  Rates — Sections  462(c) 

and(d) 
Credit  Bureau  Reporting — Section 

463(b) 
Deferment  and  Cancellation 

Benefits — Sections  464(c)(3)  and 

465 
Expanded  Lending  Option — Section 

463(a)(1) 
Incentive  Repayment  Program — 

Section  464(d) 
Loan  Limits — Section  464(a) 
Rehabilitation  Program — Section 

464(d) 

Committee  HI:  Refunds,  Program,  and 
Student  Eligibility  Issues 

Refunds/Return  of  Title  IV  Aid— Section 
485 

Student  Eligibility  Issues 

Statement  of  Educational  Purpose — 

Section  483(a)(1) 
Freely  Associated  States — Sections 

483(a)(2)  and  (c) 
Home-Schooled  Students — Section 

483(b) 
Telecommimications  Courses — Section 

483(d) 
Verification  of  Income  Data — Section 

483(e) 
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! !  ispension  of  Eligibility  for  Drug- 
related  Offenses — Section  483(f) 

ttestment  of  Veterans  and 

Americorps— Sections  417(a)(1)(C) 
and  479 

i '  Xfgram  Issues 

1 '  tderal  Pell  Grant  Program: 
Eligibility  of  Teacher  Certification 

Students — Section  401(e) 
Loss  of  Eligibility  for  High  Default 
Rates— Section  401(f) 
SSIG/Leveraging  Educational  Assistance 

L Partnership  Program — Sections 
407(a)  and  (b) 
:ial  Leveraging  Educational 
Assistance  Partnership  Program — 
Section  407(c) 
1 1  itional  Early  Intervention  Partnership 
and  Scholarship  Program — Section 
403 
44^demic  Achievement  Incentive 

Scholarship  Program — Section  404 
( i  impus-Based  Programs — Common 
Provision 
Reasonable  Portion  for  Non- 
Traditional  Students — Sections 
406(b),  443(d),  and  464(b) 
I '( deral  Supplemental  Educational 
Opportimity  Grant  Program 
Carry  Forward/Carry  Back — Section 

406(d) 
Special  Siunmer  Carry  Back — Section 
406(d) 
it^deral  Work-Study  Program: 
Definition  of  Commimity  Services — 

Section  441(b) 
Employment  in  Internships,  Practical, 
or  Research  Assistantships — 
Section  443(a) 
*ay  for  Travel  or  Training— Section 
443(b) 

icrease  to  7  Percent  Community 
Service — Section  443(c) 
tading  Tutoring  or  Family  Literacy 
Project — Section  443(c) 
linety  Percent  Federal  Share — 
Section  443(e) 
[Credit  to  Student's  Accoimt — Section 

444 
Work  Colleges — Section  445 

Committee  IV:  Institutional  Eligibility 
IStues 

Accrediting  Agency  Issues — Section  492 
Audit  Requirements — Section  489 
Bmnch  Campiises — Section  493(h) 
Change  of  Ownership— Section  489 
Consumerism  Issues: 
Electronic  Consumerism — Section 

446(a) 
Sxit  Coimseling  for  Borrowers — 

Section  486(b) 
Student  Right-to-Know — Section 

486(a) 
nstitutions  That  Offer  Athletic  Aid- 
Section  486(d) 
i^ampus  Crime--Section  486(e) 
^uity  in  Athletics — Section  486(f) 


Definitions  of  Eligible  Institutions 

Issues:  Section  101  (all  issues) 
Foreign  Veterinary  Schools 
Percentage  of  Incarcerated  Students 

85/15  Ride 
Eligibility  and  Certification 

Procedures — Section  493(a) 
Evidence  of  Authority  to  Operate  in  a 

State— Section  491 
Financial  Guarantees  &x>m  Owners/ 

Failure  to  Pay  Refunds — Section 

493(c) 
Financial  Responsibility — Section 

493(b) 
Foreign  Schools  Audits  and 

Certification — Section  493(e) 
Responsibilities  of  States — Section  491 
Quality  Assiuance  Program — Section 

490 
Each  negotiating  committee  will  be 
balanced  and  representative  of  the 
significantly  affected  interests,  such  as 
students,  legal  assistance  organizations 
that  represent  students,  institutions  of 
higher  education,  guaranty  agencies, 
lenders,  secondary  markets,  loan 
servicers,  guaranty  agency  servicers,  and 
collection  agencies.  To  the  extent 
possible,  the  Secretary  will  select  bom 
the  nominations  individuals  reflecting 
the  diversity  in  the  industry, 
representing  both  large  and  small 
participants,  as  well  as  individuals 
serving  local  areas  and  national  markets. 

Structure  of  Committees 

The  ultimate  goal  of  negotiated 
rulemaking  is  to  reach  a  consensus 
through  discussion  and  negotiation 
among  interested  and  affected  parties, 
including  the  Department  of  Education 
(Department).  With  this  in  mind,  the 
Department  will  conduct  these 
negotiations  within  a  structure  that  is 
designed  to  meet  this  goal  fairly  and 
efiiciently  and  that  takes  into  account 
the  large  number  and  complex  nature  of 
the  issues  to  be  negotiated.  The 
meetings  will  be  open  to  the  public. 

The  Department  has  identified  the 
organizations  listed  below  as  effective 
representatives  of  the  interests  that  are 
significantly  affected  by  the  subject 
matter  of  the  negotiated  rulemaking. 
The  Department  anticipates  that  these 
organizations  will  participate  as 
members  of  one  or  more  of  the 
negotiated  rulemaking  committees, 
either  alone  or  in  combination  with 
others.  Organizations  not  Usted  that 
have  expressed  an  interest  in 
participating  in  the  process  are 
encoiu«ged  to  work  with  the  listed 
organizations  to  ensure  that  their  views 
are  known.  The  committees  may  also 
create  subgroups  on  particular  topics 
that  woidd  involve  additional  parties. 
Accrediting  Commission  of  Career 

Schools  and  Colleges  of  Technology 


American  Association  of  Collegiate 

Registrars  and  Admissions  Officers 
American  Association,  of  Community 

Colleges 
American  Association  of  Cosmetology 

Schools 
American  Association  of  State  Colleges 

and  Universities 
American  Association  of  Universities 
American  Council  on  Education 
Association  of  American  Universities 
Career  College  Association 
Coalition  of  Higher  Education 

Assistance  C^anizations 
Consiuner  Bankers  Association 
Education  Finance  Council 
Educational  Loan  Management 

Resoiut»s 
Federation  of  Associations  of  Schools  of 

Health  Professions 
Hispanic  Association  of  Colleges  and 

Universities 
Legal  Services  Counsel  (a  coalition) 
National  Association  for  Equal 

Opportunity  in  Higher  Education 
National  Association  of  College  and 

University  Business  Officers 
National  Association  of  Independent 

Colleges  and  Universities 
National  Association  of  State  Student 

Grant  Aid  Programs 
National  Association  of  State 

Universities  and  Land-Grant  Colleges 
National  Association  of  Student 

Financial  Aid  Administrators 
National  Association  of  Student  Loan 

Administrators 
National  Council  of  Higher  Education 

Loan  Programs 
National  Direct  Student  Loans  Coalition 
Sallie  Mae 
State  Higher  Education  Executive 

Officers  Association 
Student  Loan  Servicing  Alliance 
United  Negro  College  Fund 
United  States  Public  Interest  Research 

Group 
United  States  Student  Association 

Schedule  for  Negotiations 

There  are  expected  to  be  a  total  of 
approximately  five  meetings  of  each 
committee,  all  of  which  will  be  held  in 
the  metropolitan  Washington,  DC  area. 
The  following  is  the  schedule  for 
negotiations  for  each  of  the  four 
committees. 

This  schedule  is  subject  to  change. 

COMMITTEE  I 

Session  1:  January  19-20 
Session  2:  February  16-17 
Session  3:  March  22-24 
S^sion  4:  April  19-20 
Session  5:  May  17-19 

COMMITTEE  n 

Session  1:  January  21-22 
Session  2:  February  18-19 
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Session  3:  March  24-26 
Session  4:  April  21-23 
Session  5:  May  19-21 

COMMITTEE  in 

Session  1:  February  1-3 
Session  2:  February  24-25 
Session  3:  April  6-8 
Session  4:  May  3-5 
Session  5:  May  24-26 

COMMITTEE  IV 

Session  1:  February  3-5 
Session  2:  February  26-27 
Session  3:  April  8-10 
Session  4:  May  5-7 
Session  5:  May  26-28 

Invitation  for  Additional  Nominations 

If  an  individual,  organization  or  group 
believes  that  there  is  a  significantly 
affected  interest  that  would  not  be 
represented  by  the  proposed  members 
and  wishes  to  apply  for  membership  or 
nominate  an  individual  for  membership, 
it  may  do  so.  Requests  for  membership 
should  be  sent  to  Brian  Kerrigan  at  the 


address  stated  at  the  beginning  of  this 
notice,  no  later  than  January  6, 1999.  A 
request  must  include: 

1.  A  description  of  the  significantly 
afiected  interest  to  be  represented  and 
the  reason  that  the  organizations  listed 
in  this  notice  do  not  adequately 
represent  that  interest; 

2.  The  name  of  the  individual, 
organization  or  group  that  is  making  the 
nomination; 

3.  The  name  of  the  nominee  and  the 
committee  for  which  the  nominee  is 
proposed; 

4.  The  present  job  of  the  nominee. 

Please  note  that  participation  in  the 
rulemaking  process  is  not  limited  to 
members  of  the  committee.  Following 
the  negotiated  rulemaking  process,  the 
Department  will  publish  proposed  rules 
in  the  Federal  Register  for  public 
comment.  The  target  date  of  publication 
of  proposed  rules  developed  by  the 
committees  is  July,  1999. 


Electronic  Access  to  This  Document 

Anyone  may  view  this  docvunent,  as 
well  as  all  other  £)epartment  of 
Education  documents  pubUshed  in  the 
Federal  Register,  in  Text  or  portable 
docmnent  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg/htm 
http://www.ed.gov/news.html 

To  use  the  pdf  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  pdf,  call  the 
U.S.  Government  I*rinting  Office  toll 
free  at  1-888-293-6498. 

Program  Authority:  20  U.S.C.  1090a. 
(Catalog  of  Federal  Domestic  Assistance 
Number  does  not  apply.) 

Dated:  December  21. 1998. 
Richard  W.  Riley, 
Secretary  of  Education. 
|FR  Doc.  98-34110  Filed  12-22-98;  8:45  am] 
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37  CFR 

1 66040,  67578 

201 66041 

253 66042 

Proposed  Rules: 

201 69251 

251 70080 

38  CFR 

21 67778 

39  CFR 

20 66043 

491 67403 

952 66049 

953 66049 

954 66049 

955 66049 

956 „... 66049 

957 66049 

958 66049 

959 66059 

960 66049 

961 66049 

962 66049 

963 66049 

964 66049 

965 66049 

966 66049 

Proposed  Rules: 

20 67017 
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'OCFR 

i 67779 

69390,  69478 

^ 66755.  66758,  67405. 

67407.  67419,  67584,  67586, 
67591,  67594,  67780,  67782, 
67784,  69193,  69557,  69559, 
70019.  70348,  70663,  70665, 
70667.  70669 

90 70675 

( 1 66054.  70675 

[  2 68394.  70022 

qS 66054.  66990.  67787. 

68397.  70675 

» 68400 

J  3 68400 

!B 70681 

1  41 .69390,  69478 

:  ^2 69390,  69478 

«0 66994,  66996,  66999, 

67794,  69194,  69200,  69205, 
70027.  70030,  71018 

H71 67800 

302 69166 

Proposed  Rules: 

g 66081 

52 66776.  67439,  67638. 

67639.  67817,  67818,  68415. 

69589.  69594,  70086,  70359. 
70709 

SB 67818 

EO 67988 

31 66083 

32 68418.  69364,  70086 

Bj3 66083,  66084.  68832, 

69251 

3 1 69598 

3  3. 66081 

31 68508 

•  »1 69256 

l»2 69256 

152 67834 

156 67834 

» » 66435,  66438,  66447, 

66448,  66456,  66458,  66459 

2  JO 66101,70233 

3  J1 66101,  70233.  70360 

3  52 66101.  67562 

1 54. „..66101.  67562 

3  55 67562 

3  58 661 01 

3  59 66101 

irO 67562 

>  M 66101.  67834 

J » 68712.  69032.  69601. 

71052 

J 12 69169 

\  n 71054 

'  iS .70087.  70190 

66674 

1-11 66674 

1-12 66674 

l>^oposed  Rules: 

101-35 66092 

lbl-42 68136 

lt)1-43 68136 


ICFR 


.66062 


400 68687 

402 68687 

Proposed  Rules: 

1001 68223 

43CFR 

3195 66760 

Proposed  Rules: 

39 67834 

3100 .66776,66840 

3106 66776 

31 10 66840 

3120 66840 

3130 66776,66840 

3140 66840 

3150 66840 

3160 66776,66840 

3170 66840 

3180 66840 

44CFR 

64 70036,70037 

65 67001 ,  67003 

67 67004 

206 71026 

354 69001 

Proposed  Rules: 

67 67026 

45CFR 

2500 66063 

2501 66063 

2502 66063 

2503 66063 

2504 66063 

2505 66063 

2506 66063 

46CFR 

401 68697 

Proposed  Rules: 

502 _ 66512 

510 70710 

514 70368,71062 

515 70710 

520 70368 

525 69603 

530 71062 

535 69034 

545 66512 

550. 67030 

551 „ 67030 

555 67030 

560 67030 

565 67030 

571 6651 2 

572 „ 69034 

583.„ „... 70710 

585 67030 

586... 67030 

587 67030 

588 67030 

47  CFR 

0 68904,70727 

1 67422,  68904.  70040, 

71027 

2 69562,70727 

13 68904 

22 68904 


24 68904 

26 68904,71039 

27 68904 

52 68197 

54 67006,  68208,  70564 

64 67006 

69 67006,70564 

73 67430.  69208,  70040 

74 69562 

78 69562 

80 68904 

87 68904 

90 68904 

95 68904 

97 68904 

101 68904,69562 

Proposed  Rules: 

Ch.  1 70089 

0 66104 

1 70090 

2 69606 

36 67837 

54 67837,68224 

62 68714 

65 68418 

73 66104.  67036,  67439, 

67449,  68424,  68425,  68718. 
68719,  68720.  68721,  68722, 
68729,  69607,  69608,  69609 

74 68729,69606 

76 66104 

78 69606 

101 69606 

48  CFR 

Ch.  1 70264,  70306 

1 70292 

5 70265 

6 70265 

7 „.... 70265 

8 „ 70265 

12 „ 70265 

13 70265 

14 70265 

15 70265 

16 70282 

1 9 70265,  70292 

22 70282 

26 70265 

31 70287 

32 70292 

37 70292 

42 70292 

44 70288 

46 70289.70290 

48 70290 

52 70265,  70282,  70289, 

70291.  70292 

53 70265.70292 

204 69005 

206 67803 

217 67803 

223 67804 

228 69006 

232 69006 

235 69007 

236 69007 

237 67804 

252 67804,69006 

253 69007 

801 69216 


803 69216 

805 69216 

806 „ 69216 

808 692 1  e 

814 69216 

81 7 692 1 6 

819 69216 

822 69216 

825 69216 

828 69216 

831 69216 

832 69216 

833 69216 

836 _ 69216 

837 692 1 6 

842 69216 

846..... _ 69216 

847 69216 

849 69216 

852 „.. 69216 

853 69216 

870 69216 

871 „.. 69216 

5316 67600 

Proposed  Rules: 

Ch.  20 67726 

1 1 68344 

52 68344 

1526 67845 

1552 67845 

49  CFR 

381 67600 

383 67600 

538 66064 

544 70051 

571 „ 66762 

639 68366 

653 67612 

654 67612 

Propoeed  Rules:  - 

105 68624 

1 06 68624 

1 07 68624 

193 „ 70735 

395 68729 

571 68233.  68730.  70380 

1312 66521 

50  CFR 

17 67613,  67618.  69008. 

70053 

20 67619 

216 66069,67624 

217... _ 66766 

227 66766,67624 

229 66464,  71041 

260 69021 

600 67624 

630 66490 

648 68404,70351 

679 66762,  68210.  69024 

Proposed  Rules: 

17 66777,  67640,  70745 

20 67037 

622 66522,  70093 

648 66524,  66110,  67450. 

70093 

660 66111,69134 

679 661 12,  69256 


IV 


Federal  Register/ Vol.  63,  No.  246 / Wednesday,  December  23,.  1998 /Reader  Aids 


REMrNDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  DECEMBER  23, 
1998 

AGRICULTURE 
DEPARTMEFfT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products: 

Rinderpest  and  foot-and- 
mouth  disease,  etc.; 
disease  status  chang^^ 
Belgium  ei^l.;  published 
12-8-98 
Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 
Tuberculosis  in  animals 
other  than  cattle  and 
bison;  published  11-23-98 

ARCHITECTURAL  AND 
TRANSPORTATION 
BARRIERS  COMPLIANCE 
BOARD 

Americans  with  Disabilities 
Act;  implementation: 
Accessibility  guidelines — 
Detectable  warnings  at 
curb  ramps,  hazardous 
vehicular  areas,  and 
reflecting  pools; 
published  11-23-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Triazamate;  published  12- 
23-98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  serviciss: 
Universal  service  policy; 
published  11-23-98 
Radio  stations;  table  of 
assignments: 
Iowa  and  South  Dakota; 
published  11-24-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  additives: 

Adhesives  and  components 
of  coatings — 
Dimethylpolysiloxane 
coatings;  published  12- 
23-98 


Food  human  consumption: 
Food  labeling — 
Uniform  compliance  date; 
published  12-23-98 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Mortgage  and  loan  insurance 
programs: 

Supportive  housing  for 
elderly  and  persons  with 
disabilities;  rent  control 
preemption;  published  11- 
23-98 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Arkansas  River  shiner; 
published  11-23-98 
JUSTICE  DEPARTMENT 
Americans  with  Disabilities 
Act,  implementation: 
Accessibility  guidelines — 
Detectable  warnings  at 
curb  ramps,  hazardous 
vehicular  areas,  and 
reflecting  pools; 
published  11-23-98 
LEGAL  SERVICES 
CORPORATION 
Financial  assistance: 
Suspension  procedures; 
post-award  grant  disputes; 
published  11-23-98 
Termination  and  debarment 
procedures;  recompetition; 
and  refunding  denial; 
published  11-23-98 
TRANSPORTATION 
DEPARTMENT 
Amerk:ans  with  Disabilities 
Act;  implementation: 
Accessibility  gukJelines — 
Detectable  warnings  at 
curb  ramps,  hazardous 
vehicular  areas,  and 
reflecting  pools; 
published  11-23-98 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
British  Aerospace;  published 
11-18-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Prunes  (dried)  produced  in 
California;  comments  due  by 
12-28-98;  published  12-18- 
98 

AGRICULTURE 

DEPARTMENT 

Animal  and  Plant  Health 

Inspection  Service 

Plant-related  quarantine, 
foreign: 


Coffee;  comments  due  by 
12-30-98;  published  11- 
30-98 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Emergency  livestock 
assistance: 
American  Indian  livestock 

feed  program;  comments 

due  by  12-28-98; 

published  11-27-98 

AGRICULTURE 

DEPARTMENT 

Farm  Service  Agency 

Program  regulations: 
Farm  labor  housing  loans 
and  grants;  processing 
requests;  comments  due 
by  12-28-98;  published 
10-29-98 

AGRICULTURE 
DEPARTMENT 

Rural  Business-Cooperative 
Service 

Program  regulations: 
Farm  labor  housing  loans 
and  grants;  processing 
requests;  comments  due- 
by  12-28-98;  published 
10-29-98 

AGRICULTURE 
DEPARTMENT 

Rural  Housing  Service 

Program  regulations: 

Farm  labor  housing  toans 
and  grants;  processing 
requests;  comments  due 
by  12-28-98;  published 
10-29-98 

AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Service 

Program  regulations: 
Farm  labor  housing  toans 
and  grants;  processing 
requests;  comments  due 
by  12-28-98;  published 
10-29-98 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species: 

Sea  turtle  conservatk>n; 
shrimp  trawling 
requirements — 
Turtle  excluder  devices; 
comments  due  by  12- 
30-98;  published  12-3- 
98 
Fishery  conservatkin  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Gulf  of  Alaska  and  Bering 
Sea  and  Aleutian 


Islands  groundfish; 

comments  due  by  12- 

28-98;  published  10-26- 

98 
Caribbean,  Gulf,  and  South 
Atlantic  fisheries — 
South  Atlantic  snapper 

grouper;  comments  due 

by  12-28-98;  published 

11-12-98 
Northeastern  United  States 
fisheries  and  American 
k)bster;  comments  due  by 
12-28-98;  published  11- 
13-98 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 

Conditionally  accepted 
items;  comments  due  by 
12-28-98;  published  10- 
28-98 

Javits-Wagner-O'Day  Act 
participating  nonprofit 
agencies;  name  change 
or  successor  in  interest 
procedures;  comments 
due  by  12-28-98; 
published  10-27-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  authority 
delegations: 
Washington;  comments  due 

by  12-31-98;  published 

12-1-98 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
New  York;  comments  due 

by  12-28-98;  published 

11-27-98 

Pestickjes;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Fertsam,  etc.  (canceled  food 
uses);  comments  due  by 
12-28-98;  published  10- 
26-98 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan- 
National  prkirKies  list 
update;  comments  due 
by  12-28-98;  published 
11-25-98 
Toxic  substances: 
Lead-based  paint  activities — 
ldentificatk>n  of  dangerous 
levels  of  lead; 
correction;  comments 
due  by  12-31-98; 
published  12-18-98 
Lead-based  paint- 
Identification  of  dangerous 
levels  of  lead;  meeting; 
comments  due  by  12- 
31-98;  published  11-5- 
98 
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FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  services,  special: 
lAviation  services — 
Radionavigation  service; 
31.8-32.3  GHz  band 
removed;  comments 
due  by  12-30-98; 
published  11-30-98 

(itNERAL  SERVICES 

At>MINISTRATION 

Federal  Acquisition  Regulation 
;  ^FAR): 
Conditionally  accepted 
items;  comments  due  by 
12-28-98;  published  10- 
28-98 
pavits-Wagner-O'Oay  Act 
participating  nonprofit 
agencies;  name  change 
or  successor  in  interest 
procedures;  comments 
due  by  12-28-98; 
published  10-27-98 

HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

Children  and  Families 

Administration 

Personal  Responsibility  and 
Work  Opportunity 
^econdliation  Act  of  1996; 
mplementation: 
yVeKare-to-work  grants;  data 
collectkxi  and  reporting 
requirements  tor  States 
and  Indian  Trii>es; 
comments  due  by  12-28- 
98;  published  10-29-98 

HBALTH  and  HUMAN 

SERVICES  DEPARTMENT 

Fbbd  and  Drug 

Aoministratton 

Fpod  for  human  consumption: 
i^latamydn  (Pimaridn); 
comments  due  by  12-31- 
98;  published  12-1-98 

HBALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

HlMBlth  Care  Rnancing 

Administration 

Medicare: 
Stalled  nursing  facilities; 
prospective  payment 
system  and  consolklated 
billing;  comments  due  by 
12-28-98;  published  11- 
27-98 

HEALTH  AND  HUMAN 
SB^VICES  DEPARTMENT 
Public  Health  Service 
Felowships,  internships, 

training: 

National  Institutes  of  Health 

I    research  traineeships; 
comments  due  by  12-29- 
98;  published  10-30-98 
HOUSING  AND  URBAN 
DIEI/ELOPMENT 
D^ARTMENT 
cWmunity  devek>pment  bk>ck 

orants: 


Fair  housing  performance 
standards  for  acceptance 
of  consolidated  plan 
certifications  and 
compliance  with 
performance  review 
criteria;  comments  due  by 
12-28-98;  published  10- 
28-98 
Manufactured  home 

construction  and  safety 

standards: 

Incorporation  by  reference 
standards;  comments  due 
by  12-29-98;  published 
10-30-98 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Armored  snail  and  slender 
campeloma;  comments 
due  by  12-28-98; 
put>lished  10-28-98 
Findings  on  petitions,  etc.— 
Junaluska  salamander; 
comments  due  by  12- 
28-98;  published  10-28- 
98 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 

abandoned  mine  land 

reclamation  plan 

sutxnissions: 

Montana;  comments  due  by 
12-31-98;  published  12-1- 
98 

NATIONAL  AERONAUTICS 

AND  SPACE 

ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Condttwnafly  accepted 
items;  comments  due  by 
12-28-98;  published  10- 
28-98 
Javits-Wagner-CDay  Act 
participating  nonprofit 
agencies;  name  change 
or  successor  in  interest 
procedures;  comments 
due  by  12-28-98; 
published  10-27-98 

PENSION  BENEFIT 
GUARANTY  CORPORATION 

Single-emptoyer  plans: 
Lump  sum  payment 
assumptions; 

discontinuation;  comments 
due  by  12-28-98; 
published  10-26-98 
Valuatton  of  benefits;  use  of 
single  set  of  assumptions 
for  all  benefits;  comments 
due  by  12-28-98; 
published  10-26-98 

PERSONNEL  MANAGEMENT 
OFFICE 

Comt>ined  Federal  Campaign; 
solicitations  authorizatnn; 


.  comments  due  by  12-30-98; 
published  11-30-98 

POSTAL  SERVICE 

Domestic  Mail  Manual: 
Package  reallocation  for 
periodicals  and  standard 
mail  (A)  flats  placed  on 
pallets  and  new  labeling 
list  L001;  implementation; 
comments  due  by  12-28- 
98;  published  10-29-98 
International  Mail  Manual: 
Global  package  link  (GPL) 
service — 

Argentina;  comments  due 
by  12-31-98;  published 
12-1-98 
Intemational  priority  airmail 
service;  postage  rates  and 
service  conditions 
changes;  comments  due 
by  12-28-98:  published 
11-25-98 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawbridge  operations: 
New  Jersey;  comments  due 

by  12-28-98;  published 

10-29-98 
Waterfront  fiKalities: 
Handling  of  Class  1 

(exptosive)  materials  or 

other  dangerous  cargoes; 

improved  safety 

procedures;  comments 

due  by  12-28-98; 

published  10-29-98 

TRANSPORTATION 
DEPARTMENT 
Americans  with  Disabilities 
Act;  implementation: 
Accessibility  gukleiines  for 
tran^MTtation  services 
and  vehicles— 
Transportatkm  vehicles; 
over-the-road  buses; 
comments  due  by  12- 
28-98;  published  9-28- 
98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  comments  due  by 

12-28-98;  published  10- 

27-98 
Bombardier;  comments  due 

by  12-30-98;  published 

11-30-98 
Domier;  comments  due  t>y 

12-28-98;  published  10- 

27-98 
Empress  Brasileira  de 

Aeronautica  S.A.; 

comments  due  tii  12-28- 

98;  published  11-26-98 
Mitsubishi;  comments  due 

by  12-29-98;  published  9- 

29-98 


Pratt  &  Whitney;  comments 
due  by  12-28-98; 
published  10-26-98 

Short  Brothers;  comments 
due  by  12-30-98; 
published  11-30-98 

Stemme  GmbH  &  Co.  KG; 
comments  due  by  12-28- 
98;  published  11-25-96 
Class  E  airspace;  comments 

due  by  12-28-98;  publ^hed 

11-27-98 

Gulf  of  Mexk»  high  offshore 
airspace  area;  comments 
due  by  12-29-98;  published 
11-10-98 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Lamps,  reflective  devices, 
and  associated 
equipmem— 

Headlamp  concealment 
devKes;  comments  due 
by  12-28-98;  published 
10-28-98 

Occupant  crash  protection- 
Safety  equipment  removal; 
exemptions  from  make 
inoperative  prohit>ition 
for  persons  with 
disabilities;  comnrtents 
due  by  12-28-98; 
published  9-28-98 

School  bus  research  plan; 
comments  due  by  12-28- 
98;  published  10-26-98 

TRANSPORTATION 
DEPARTMENT 

Research  and  Special 
Programs  Adnrinistration 
Pipeline  safety: 

PipeNne  personnel: 
qualiftoation  requirements; 
comments  due  by  12-28- 
98;  published  10-27-98 

TREASURY  DEPARTMENT 

Customs  Service 

Fines,  penalties,  and 
forfeitures: 

Imposition  and  mitigation  of 
penalties  for  violations  of 
Tariff  Act  section  592; 
gukleiines;  comments  due 
by  12-28-98;  published 
10-28-98 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Income  taxes: 

Business  expenses;  mileage 
allowances  use  to 
substantiate  riJtonx>t>ile 
expenses;  comments  due 
by  12-30-98;  published 
10-1-98 


Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (Ust  of  CFR  Sections  Affected) 
Is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  In  ttie  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  Indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
$27  per  year. 

Federal  Register  index 

TTie  index,  covering  the  contents  of  the 
daily  Federal  Register,  Is  Issued  monthly  In 
cumulative  fonri.  Entries  aie  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
$25  per  year. 


A  finding  aid  is  included  in  each  publication  which  lists 
Federal  Register  page  numbers  with  the  date  of  publication 
in  the  Federal  Register. 


Superintendent  of  Documents  Subscription  Order  Form 


Order  Processing  Code: 

*5421 


I I   I  ES,  enter  the  following  indicated  subscriptions  for  one  year: 


LSA  (List  of  CFR  Sections  Affected),  (LCS)  for  $27  per  year. 
.  Federal  Register  Index  (FRUS)  $25  per  year. 


Charge  your  order. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


Additional  address/attention  line 


Street  address 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


(Please  type  or  print) 


Purchase  order  number  (optional) 

YES     NO 

May  we  maite  your  iMMW^Mirireasavaialile  to  odier  mailers?     | |  | | 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I    I  GPO  Deposit  Account 


-n 


I    I  VISA       LJ  MasterCard  Account 


111             II 

Thank  you  for 
your  order! 

1           1            (Credit  card  expiration  date) 

Authorizing  Signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


l/S-7 


I  Jiow  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
kam  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
1 1  le  top  line  of  your  label  as  shown  in  this  example: 


mFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 
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3  be  sure  that  your  service  continues  without  interruption,  please  retumyour  renewal  notice  promptly. 
*  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
If  fiperintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
"U  be  reinstated. 

'f|»  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington. 
20402-9373. 


>  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
3  pur  correspondence,  to  the  Superintendent  of  Documents,  Atto:  Chief,  Mail  List  Branch,  Mail 
Jltop:  SSOM,  Washington,  DC  20402-9373. 

'  ■  >  order  a  new  subscription:  Please  use  the  order  form  provided  below. 
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Superintendent  of  Documents  Subscription  Order  Form 


L  J  Y  JliS,  enter  my  subscription(s)  as  follows: 


Charge  your  order.  I^^^SBH 


It's  Easy! 


To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 
of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $555  each  per  year. 


he  total  cost  of  my  order  is  $ 

Ibtemational  customers  please  add  25%. 


C  ( mpany  or  personal  name 


/ 1  ditional  address/attention  line 
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C  i  y.  State,  ZIP  code 


Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  E>ocuments 


(Please  type  or  print) 


E  i  ytime  phone  including  area  code 


P  LI  [Chase  order  number  (optional)  " 

YES     NO 
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I I  GPO  Deposit  Account        

[U  VISA       n  MasteiCard  Account 
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(Credit  card  expiration  date) 
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your  order! 


Authorizing  signature  \\n 

Mail  To:  Superintendent  of  Documents 
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Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  arxj  the  current 
year's  volumes  are  mailed  to 
subscritiers  as  issued. 


Nficrofiche  Subscription  Prices: 
Federal  Register 

One  year:  $220.00 
Six  months:  $110.00 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $247.00 


Superintendent  of  Documents  Subscription  Order  Form 


Order  Processing  Code: 

*  5419 
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D  Six  months  at  $110 
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To  fax  your  orders  (202)  512-2250 
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International  customers  please  add  25%. 
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May  we  make  your  name^addressavaiable  to  Other  maiiers?     | |  | | 
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I I  Check  Payable  to  the  Superintendent  of  Documents 
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Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 


Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WAIS  client  software.  For  further  information, 
contact  the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 
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The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


Weekly  Compilation  of 

Presidential 
Documents 


Monday,  ianuary  13,  1997 
Volume  33 — Number  2  - 
Paga7-40 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers 
materials  released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  Wtiite 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 
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It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


I I  YES,  please  enter one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  I  can 

keep  up  to  date  on  Presidential  activities. 

EH  $137.00  First  Class  Mail         CH  $80.00  Regular  Mail 


The  total"  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 
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LJ  visa       LJ  MasterCard  Account 
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Purchase  order  number  (optional)  „„„    ^,„ 

YES     NO 

May  we  make  your  name/addness  available  to  Other  mailers?      | |   | | 
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The 

Federal  Register: 

What  It  Is 

And 

How  To  Use  It 


Announcing  the  Latest  Edition 

The  Federal 

Registen 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  the  User  of  the  Federal  Register- 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  simple  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 

Dde: 

I    I  YES.  enter  my  subscription(s)  as  follows: 


Order  Processing  Code 
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Phone  your  orders  (202)  512-1800 


copies  of  The  Federal  Register  -  What  it  is  and  Hot  To  Use  It,  at  $7.00  per  copy.  Stock  No.  069-000-00044-4. 
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(Please  type  or  print) 
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Now  Available  Online  via 

GPO  Access 

Free  online  access  to  the  official  editions  of  the  Federal 
Register,  the  Code  of  Federal  Regulations  and  other  Federal 
Register  publications  is  available  on  GPO  Access,  a  service 
of  the  U.S.  Government  Printing  Office  at: 

http://www.access.gpo.gov/nara/index.html 

For  additional  infomiation  on  GPO  Access  products, 
services  and  access  methods,  see  page  11  or  contact  the 
GPO  Access  User  Support  Team  via: 

•    Phone:  toll-free:  1-888-293-6498 
'*'    Email:  gpoaccess@gpo.gov 


Attention:  Federal  Agencies 

Plain  Language  Tools  Are  Now  Available 

The  Office  of  the  Federal  Register  offers  Plain  Language 
Tools  on  its  Website  to  help  you  comply  with  the 
President's  Memorandum  of  June  1,  1998 — Plain  Language 
in  Government  Writing  (63  FR  31883,  June  10,  1998).  Our 
address  is:  http://www.nara.gov/fedreg 

For  more  in-depth  guidance  on  the  elements  of  plain 
language,  read  "Writing  User-Friendly  Documents"  on  the 
National  Partnership  for  Reinventing  Government  (NPR) 
Website  at:  http://www.plainlanguage.gov 
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the  Superintendent  of  Documents,  or  charee  to  your  GPO  Deposit 
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The  October  1998  Office  of  the  Federal  Register  Document 
Drafting  Handbook 

Free,  easy  online  access  to  the  newly  revised  October  1998 
Office  of  the  Federal  Register  Document  Drafting  Handbook 
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See  Aging  Administration 
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Animal  and  Plant  Health  Inspection  Service 

RULES 

Exportation  and  importation  of  animals  and  animal 
products: 
Bovine  spongiform  encephalopathy;  disease  status 
change — 
Liechtenstein,  71209-71210 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Census  Bureau 

NOTICES 

Surveys,  determinations,  etc.: 
Communications  services;  annual,  71267 
Service  industries;  aimual,  71267 
Transportation,  annual,  71267-71268 

Coast  Guard 

RULES 

Ports  and  waterways  safety: 
Cape  Fear  River,  NC;  safety  zone,  71219-71220 

PROPOSED  RULES 

Management  information  system  requirements: 
Chemical  testing,  71257-71262 

Commerce  Department 

See  Census  Bureau 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Commodity  Futures  Trading  Commission 

NOTICES 

Contract  market  proposals: 
Chicago  Board  of  Trade — 
PJM  Western  Hub  Electricity;  futures  and  options, 
71271 
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Kansas  City  Board  of  Trade — 
Internet  Stock  Prices  Index  (ISDEX);  futures  and 
options,  71271-71272 

Comptroller  of  the  Currency 

RULES 

Municipal  securities  dealers;  reporting  and  recordkeeping 
requirements 
Correction,  71342-71343 

Consumer  Product  Safety  Commission 

NOTICES 

Meetings;  Sunshine  Act,  71272 

Copyright  Office,  Library  of  Congress 

PROPOSED  RULES 

Copyright  arbitration  royalty  panel  rules  and  procedures: 
Mechanical  and  digital  phonorecord  delivery  rate 
adjustment  proceeding,  71249-71251 

Customs  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  71341 

Defense  Department 

RULES 

Acquisition  regulations: 
DoD  activities;  names  and  addresses  updates;  technical 
amendments,  71230-71231 
NOTICES 

Acquisition  regulations: 
Small  business  competitiveness  demonstration  program; 
reinstatement  of  small  business  set-asides,  71272- 
71273 

Defense  Nuclear  Facilities  Safety  Board 

NOTICES 

Meetings;  Sunshine  Act,  71273 

Economic  Research  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  71263 

Education  Department 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  71273-71274 
Postsecondary  education: 
Accrediting  agencies  and  State  approval  agencies  for 
vocational  and  nurse  education  institutions;  national 
recognition,  71274-71275 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

NOTICES 

Meetings: 
Environmental  Management  Site-Specific  Advisory 
Boards — 
Hanford  Site,  71275-71276 
Rocky  Flats.  71276 
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Public  Utility  Regulatory  Policies  Act: 

Gas  and  electric  utilities  covered  in  1999;  list,  71276- 
71278 
Applications,  hearings,  determinations,  etc.: 

Tallahassee,  City  of,  71275 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation,  various  States: 
Ozone  Transport  Assessment  Group  Region,  71220-71225 
Universal  waste: 
Hazardous  waste  management  system;  hazardous  waste 
recychng  regulatory  program;  modification,  71225- 
71230 
NOTICES 

Environmental  statements;  availability,  etc.: 
Agency  statements — 
Weekly  receipts,  71285-71286 
Hazardous  waste: 
Land  disposal  restrictions — 
E.I.  du  Pom  de  Numours  &  Co..  Inc.;  Orange,  TX;  class 
I  injection  wells,  71286 
Reports  and  guidance  documents;  availabiUty,  etc.: 
Clean  Air  Act;  ozone  and  particulate  matter;  national 
ambient  air  quality  standards  and  regional  haze 
program,  71286-71287 

Equal  Employment  Opportunity  Commission 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  71287 

Executive  Office  of  the  President 

See  Trade  Representative,  Office  of  United  States 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Boeing,  71214-71216  '^' 

Dassault;  correction,  71342-71343 
Class  E  airspace,  71216-71219 
VOR  airways;  correction,  71219 
PROPOSED  RULES 
Class  D  airspace,  71233-71234 
Class  E  airspace.  71234-71237 

NOTICES 

Exemption  petitions;  summary  and  disposition.  71330 
Meetings: 
Research,  Engineering,  and  Development  Advisory 
Committee.  71330 
Passenger  facihty  charges;  appUcations,  etc.: 
Austin  Straubel  hitemational  Airport.  WI,  71330-71331 
Duluth  International  Airport  and  Sky  Harbor  Airoort- 
MN,  71331 

Rhinelander-Oneida  County  Airport,  MN  et  al..  71331- 
71333 

Federal  Communications  Commission 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  71287- 
71288 

Federal  Energy  Regulatory  Commission 

NOTICES 

Hydroelectric  appUcations,  71280-71285 


Meetings: 

St.  Lawrence-FDR  Power  Project;  New  York  State  Power 
Authority;  Ucensing,  71285 
Applications,  hearings,  determinations,  etc.: 

Algonquin  Gas  Transmission  Co.,  71278 

Constellation  Energy  Source.  Inc..  71278 

NorAm  Gas  Transmission  Co.,  71278-71279 

Trunkline  Gas  Co..  71279 

Viking  Gas  Transmission  Co.,  71279-71280 

Federal  Highway  Administration 

PROPOSED  RULES 

Right-of-way  and  environment: 

Right-of-way  program  administration,  71238-71249 
NOTICES 

Environmental  statements;  notice  of  intent: 

Jackson  County,  OR,  71333-71334 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed.  71288 
Investigations,  hearings,  petitions,  etc.: 
National  Customs  Brokers  &  Forwarders  Association  of 
America,  71288 

Federal  Railroad  Administration 

NOTICES 

Safety  advisories,  bulletins,  and  directives: 
Prescription  and  over-the-coimter  drugs;  safe  use,  71334 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Change  in  bank  control,  71288-71289 
Formations,  acquisitions,  and  mergers,  71289 
Permissible  nonbanking  activities,  71289 

Fish  and  Wildlife  Service 

NOTICES 

Comprehensive  conservation  plans;  availability,  etc.: 
Wyandotte  and  Michigan  Islands  National  Wildlife 
Refuges,  MN  and  MI.  71298-71299 

Food  and  Drug  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  71291-71294 
Submission  for  OMB  review;  comment  request.  71294 

Food  additive  petitions: 
Dow  Comuig  Corp..  71294-71295 
Troy  Corp.,  71295 

Forest  Service 

NOTICES 

Committees;  estabUshment,  renewal,  termination,  etc.: 

CaUfomia  Coast  Provincial  Advisory  Committee.  71263- 
71264 
Environmental  statements;  availability,  etc.: 

Colville  National  Forest,  WA,  71264-71265 
Environmental  statements;  notice  of  intent: 

Caribou  National  Forest,  ID,  71265-71266 
Meetings: 

Scientists  Committee.  71266-71267 

Health  and  Human  Services  Department 

See  Aging  Administration 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 
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See  Health  Resources  and  Services  Administration 
See  Indian  Health  Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
HIV/ AIDS;  technical  assistance  for  crisis  response  teams, 
71290 

Meetings: 
Blood  Safety  and  Availability  Advisory  Committee,  71290 

Health  Care  Financing  Administration 

NOTICES 

Medicare  and  Medicaid: 
Hospices;  national  accreditation  programs;  application, 
etc. — 
Commission  for  Accreditation  of  Rehabilitation 
Facilities,  71296-71297 

Health  Resources  and  Services  Administration 

PROPOSED  RULES 

National  practitioner  data  bank  for  adverse  information  on 
physicians  and  other  health  care  practitioners: 
Medical  malpractice  payments  reporting  requirements, 
71255-71257 

Housing  and  Urban  Development  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  71298 

Immigration  and  Naturalization  Service 

RULES 

•  Nonimmigrant  classes: 

Nonimmigrant  workers  (H-lB  category);  petition. 
Correction,  71342-71343 
NOTICES 
Immigration: 
Treaty  trader  and  treaty  investor  (E).  and  alien 

entrepreneur  (EB-5)  classification;  location  of  filing 
petitions  and  applications 
Correction,  71342-71343 

Indian  Health  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  71297-71298 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Alaska  Land  Managers  Forum,  71298 

International  Trade  Administration 

NOTICES 

Antidimiping: 
Corrosion-resistant  carbon  steel  flat  products  and  cut-to- 
length  carbon  steel  plate  from — 
Canada,  71268 
North  American  Free  Trade  Agreement  (NAFTA): 
binational  panel  reviews: 
Gray  portland  cement  and  clinker  from — 
Mexico,  71269 
Applications,  hearings,  determinations,  etc.: 
University  of — 
Colorado,  et  al.,  71268-71269 


International  Trade  Commission 

NOTICES 

Import  investigations: 
Stainless  steel  plate  from — 
Sweden,  71300-71301 

Justice  Department 

See  Immigration  and  Naturalization  Service 

Labor  Department 

See  Pension  and  Welfare  Benefits  Administration 

Land  Management  Bureau 

RULES 

Alaska  Native  claims  selection: 

Sealaska  Corp.;  correction,  71342-71343 
NOTICES 
Environmental  statements;  availability,  etc.: 

Dos  Pobres/San  Juan  Project,  AZ,  71299-71300 

Library  of  Congress 

See  Copyright  Office,  Library  of  Congress 

National  Aeronautics  and  Space  Administration 

NOTICES 

Meetings: 
Aeronautics  and  Space  Transportation  Technology 
Advisory  Committee,  71311 
Patent  Ucenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Associated  Technical  Management  Corp.,  71311 

National  Bipartisan  Commission  on  Future  of  Medicare 

NOTICES 

Meetings.  71311-71312 

National  Credit  Union  Administration 

RULES 

Credit  unions: 
Credit  union  siervice  organizations;  update  and 
clarification 
Correction,  71342-71343 
Organization  and  operations — 
Piirchase  of  member's  principal  residence;  assumption 
of  credit  union  member  long-term  residential  real 
estate  loan  by  nonmember,  71213-71214 
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National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 
Meetings: 
Humanities  panel,  71312 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Meetings: 
Gulf  of  Mexico  Fishery  Management  Council.  71269- 

71270 
Pacific  Fishery  Management  Council,  71270-71271 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Special  nuclear  material;  domestic  licensing: 

Rulemaking  activities;  comment  request.  71232-71233 
NOTICES 

Agency  information  collection  activities: 

Submission  for  0MB  review;  comment  request.  71312- 
71313 
Enforcement  actions: 

Policy  and  procedure;  general  statement.  71314-71316 
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Environmental  statements:  availability,  etc.: 

Northern  States  Power  Co..  71316-71317 

Washington  Public  Power  Supply  System,  71317-71318 
Applications,  hearings,  determinations,  etc.: 

Duke  Energy  Corp.,  71313 

Entergy  Operations.  Inc..  71314 

Southern  California  Edison  Co..  71314 

Office  of  United  States  Trade  Representative 

See  Trade  Representative.  Office  of  United  States 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Prohibited  trade  practices: 
Citizens  Bank  of  New  Hampshire,  et  al.,  71301-71311 

Postal  Rate  Commission 

PROPOSED  RULES 

Post  office  closings;  petitions  for  appeal: 

Encinitas.  CA.  71251 
Practice  and  procedure: 

Library  reference  rule.  71251-71255 

Presidio  Trust 

NOTICES 

Environmental  statements;  notice  if  intent: 
Letterman  Complex.  San  Francisco.  CA.  71318 

Public  Healtti  Service 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  Indian  Health  Service 

Research  and  Special  Programs  Administration 

NOTICES 

Pipeline  Risk  Management  Demonstration  Program: 
Participants — 
Chevron  Pipe  Line  Co.,  71334-71340 

Rural  Utilities  Service 

RULES 

Electric,  telecommunications,  and  water  and  waste 

financial  assistance  programs;  environmental  policies 
and  procedures 
Correction,  71342-71343 

Securities  and  Exchange  Commission 

NOTICES 

Investment  Company  Act  of  1940: 

Deregistration — 
Inventor  Fimds,  Inc.,  et  al.,  71319 
Self-regulatory  organizations;  proposed  rule  changes: 

American  Stock  Exchange,  Inc.,  71319-71322 

Pacific  Exchange,  Inc.,  71322-71326 

Social  Security  Administration 

PROPOSED  RULES 

Social  security  benefits: 
Federal  old  age,  survivors  and  disability  insurance  and 
aged,  blind,  and  disabled — 
Employer  identification  numbers  for  State  and  local 
government  employment,  71237-71238 


NOTICES 

Disability  determination  procedures: 
Testing  modifications — 
Federal  processing  center  testing;  claim  adjudication, 
71326-71327 

Surface  Transportation  Board 

NOTICES 

Railroad  services  abandonment: 
Soo  Line  Railroad  Co.,  71340-71341 

Tennessee  Valley  Authority 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  71327 

Thrift  Supervision  Office 

RULES 

Technical  amendments,  71210-71213 

Trade  Representative,  Office  of  United  States 

NOTICES 

World  Trade  Organization: 
Dispute  settlement  requests — 
Mexico;  high  fructose  com  syrup,  71327-71328 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Federal  Railroad  Administration 

See  Research  and  Special  Programs  Administration 

See  Surface  Transportation  Board 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  71328- 
71329 

Treasury  Department 

See  Comptroller  of  the  Currency 

See  Customs  Service 

See  Thrift  Supervision  Office 


Separate  Parts  In  This  Issue 


Part  11 


Department  of  Agriculture.  Agricultural  Marketing  Service. 
71345-71367 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  In  the  Code  of 
Federal  Regulations,  which  is  published  under 
SO  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  94 

pocket  No.  9&-1 19-1] 

Change  in  Disease  Status  of 
Liechtenstein  Because  of  BSE 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Interim  rule  and  request  for 
comments. 


SUMMARY:  We  are  amending  the 
regulations  by  adding  Liechtenstein  to 
the  hst  of  regions  where  bovine 
spongiform  encephalopathy  exists 
because  the  disease  has  been  detected  in 
two  bovine  animals  in  that  region.  The 
effect  of  this  action  is  to  prohibit  or 
restrict  the  importation  of  ruminants 
that  have  been  in  Liechtenstein  and 
meat,  meat  products,  and  certain  other 
edible  products  of  ruminants  that  have 
been  in  Liechtenstein.  This  action  is 
necessary  to  reduce  the  risk  that  bovine 
spongiform  encephalopathy  could  be 
introduced  into  the  United  States. 
DATES:  Interim  rule  effective  December 
18, 1998.  Consideration  will  be  given 
only  to  comments  received  on  or  before 
February  22, 1999. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  98-119-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  Suite  3C03,  4700  River  Road 
Unit  118,  Riverdale.  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  98-119-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 


ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Gary  Colgrove,  Chief  Staff  Veterinarian. 
National  Center  for  Import  and  Export. 
VS.  APHIS,  4700  River  Road  Unit  38, 
Riverdale,  MD  20737-1231,  (301)  734- 
8364. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  parts  93.  94, 
95,  and  96  (referred  to  below  as  the 
regulations)  govern  the  importation  of 
certain  animals,  birds,  poultry,  meat, 
other  animal  products  and  byproducts, 
hay,  and  straw  into  the  United  States  in 
order  to  prevent  the  introduction  of 
various  animal  diseases,  including 
bovine  spongiform  encephalopathy 
(BSE). 

BSE  is  a  neurological  disease  of 
bovine  animals  and  other  ruminants  and 
is  not  known  to  exist  in  the  United 
States. 

It  appears  that  BSE  is  primarily 
spread  through  the  use  of  ruminant  feed 
containing  protein  and  other  products 
from  ruminants  infected  with  BSE. 
Therefore,  BSE  could  become 
established  in  the  United  States  if 
materials  carrying  the  BSE  agent,  such 
as  certain  meat,  animal  products,  and 
animal  byproducts  from  ruminants  in 
regions  in  which  BSE  exists,  are 
imported  into  the  United  States  and  are 
fed  to  ruminants  in  the  United  States. 
BSE  could  also  become  established  in 
the  United  States  if  ruminants  from 
regions  in  which  BSE  exists  are 
imported  into  the  United  States. 

Sections  94.18,  95.4,  and  96.2  of  the 
regulations  prohibit  or  restrict  the 
importation  of  certain  meat  and  other 
animal  products  and  byproducts  bom 
ruminants  that  have  been  in  regions  in 
which  BSE  exists.  These  regions  are 
listed  in  §  94.18  of  the  regulations. 
Furthermore,  §  93.404(a)(3)  states  that 
the  Animal  and  Plant  Health  Inspection 
Service  may  deny  the  importation  of 
ruminants  from  regions  where  a 
commimicable  disease  such  as  BSE 
exists. 

Liechtenstein's  Ministry  of 
Agriculture  has  reported  and  confirmed 
that  BSE  was  diagnosed  in  two  bovine 
animals  bom  in  Liechtenstein.  In  order 
to  reduce  the  risk  of  introducing  BSE 
into  the  United  States,  we  are.  therefore, 
amending  §  94.18(a)(1)  by  adding 
Liechtenstein  to  the  list  of  regions 


where  BSE  is  known  to  exist.  Thus,  we 
are  prohibiting  or  restricting  the 
importation  into  the  United  States  of 
ruminants  that  have  been  in 
Liechtenstein,  and  meat,  meat  products, 
and  certain  other  edible  products  of 
ruminants  that  have  been  in 
Liechtenstein. 

Immediate  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  there  is  good  cause  for 
publishing  this  interim  rule  without 
prior  opportunity  for  public  comment. 
Immediate  action  is  necessary  to 
prevent  the  introduction  of  BSE  into  the 
United  States. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  this  action  effective  upon 
signature.  We  will  consider  comments 
that  are  received  within  60  days  of 
publication  of  this  rule  in  the  Federal 
Register.  After  the  comment  period 
closes,  we  will  publish  another 
document  in  the  Federal  Register.  The 
document  will  include  a  discussion  of 
any  comments  we  receive  and  any 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

This  action  adds  Liechtenstein  to  the 
list  of  regions  where  BSE  exists.  We  are 
taking  this  action  based  on  reports  we 
have  received  from  Liechtenstein's 
Ministry  of  Agriculture,  which 
confirmed  that  two  cases  of  BSE  have 
occurred  in  Liechtenstein. 

This  emergency  situation  makes 
compliance  with  section  603  and  timely 
comphance  with  section  604  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  impracticable.  If  we  determine 
that  iis  rule  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  then  we  will 
discuss  the  issues  raised  by  section  604 
of  the  Regulatory  Flexibility  Act  in  our 
Final  Regulatory  FlexibiUty  Analysis. . 
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Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  94 

Animal  diseases.  Imports,  Livestock, 
Meat  and  meat  products.  Milk,  Poultry 
and  poultry  products.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  we  are  amending  9  CFR 
part  94  as  follows: 

PART  94— RINDERPEST.  FOOT-AND- 
MOUTH  DISEASE.  FOWL  PEST  (FOWL 
PLAGUE).  EXOTIC  NEWCASTLE 
DISEASE.  AFRICAN  SWINE  FEVER. 
HOG  CHOLERA.  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

1.  The  authority  citation  for  part  94 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  147a,  150ee,  161, 162, 
and  450;  19  U.S.C.  1306;  21  U.S.C.  Ill,  114a. 
134a,  134b,  134c,  134f,  136.  and  136a;  31 
U.S.C  9701;  42  U.S.C.  4331  and  4332;  7  CFR 
2.22,  2.80,  and  371.2(d). 

§94.18    [AnMiKied] 

2.  In  §94.18.  paragraph  (a)(1)  is 
amended  by  adding  the  word 
"Liechtenstein."  immediately  after  "the 
Republic  of  Ireland.". 

Done  in  Washington.  DC  this  18th  day  of 
December  1998. 

Joan  M.  Amoldi, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
IFR  Doc.  98-34089  Filed  12-23-98;  8:45  am] 
MUMQ  CODE  341».M-P 


ACTION:  Final  rule. 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

12  CFR  Parts  506,  528, 545. 557. 566. 
571. 574. 584 

[No.  98-121] 

Technical  Amendments 

agency:  Office  ofThrift  Supervision. 
Treasury. 


SUMMARY:  The  Office  ofThrift 
Supervision  (OTS)  is  amending  its 
regulations  to  incorporate  a  number  of 
technical  and  confprming  amendments. 
OTS  is  updating  cross-references  in  its 
regulations,  consolidating  several 
regulatory  provisions,  and  amending 
regulations  containing  drafting  or 
typographical  errors. 
EFFECTIVE  DATE:  December  24, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  H.  Gottlieb.  Senior  Paralegal 
(Regulations).  (202)  906-7135.  or  Karen 
A.  Osterloh.  Assistant  Chief  Counsel. 
(202)  906-6639,  Regulations  and 
Legislation  Division.  Chief  Counsel's 
Office.  Office  ofThrift  Supervision. 
1700  G  Street.  NW..  Washington  DC 
20552. 

SUPPLEMENTARY  INFORMATION:  OTS  is 
amending  its  regulations  to  incorporate 
a  number  of  technical  and  conforming 
amendments.  Specifically.  OTS  is 
amending: 

•  Part  506 — Information  Collection 
Requirements  under  the  Paperwork 
Reduction  Act.  OTS  has  updated  the 
display  table  of  OMB  control  niunbers. 

•  Part  545— Operations.  OTS  has 
deleted  reserved  but  imused  sections  in 
order  to  clarify  the  part. 

•  Part  557— Deposits.  OTS  has 
corrected  an  incorrect  statutory  citation 
^n§  557.11. 

•  Part  566— Liquidity.  OTS  has 
revised  the  definition  of  "net 
withdrawable  accounts"  at  §  566.1  to 
correct  an  inadvertent  drafting  error  that 
occiured  in  the  final  rule  pubUshed  in 
November.  1997.' 

•  Part571— Statements  of  Policy.  The 
statement  of  policy  on 
nondiscrimination  in  lending  at 

§  571.24  is  moved  to  part  528.  This 
section  is  the  only  statement  of  poUcy 
remaining  in  current  part  571  and  it 
relates  to  the  material  found  in  part  528. 
Part  571.  consisting  of  a  number  of 
reserved  but  unused  sections,  is 
removed. 

•  Part  574 — Acquisition  of  Control  of 
Savings  Associations.  OTS  has  corrected 
a  typographical  error  in  §  574.100. 

•  Part  584 — Regulated  Activities.  OTS 
has  corrected  cross-references  to  Federal 
Reserve  Board  regulations  on 
permissible  bank  holding  company 
activities  and  other  outdated  cross- 
references. 

Adminisb-ative  Procedure  Acl;  Riegle 
Conunuiiity  Development  and 
Regulatory  Improvement  Act  of  1994 

The  OTS  has  found  good  cause  to 
dispense  with  both  prior  notice  and 


comment  on  this  final  rule  and  a  30-day 
delay  of  its  effective  date  mandated  by 
the  Administrative  Procedure  Act.^  OTS 
beUeves  that  it  is  contrary  to  pubUc 
interest  to  delay  the  effective  date  of  the 
rule,  as  it  corrects  provisions  that  have 
caused  confusion.  Because  the 
amendments  in  the  rule  are  not 
substantive,  making  them  effective 
immediately  will  not  detrimentally 
affect  savings  associations. 

In  addition,  this  dociunent  is  exempt 
fi-om  the  requirement  foimd  in  section 
302  of  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994 '  that 
regulations  must  not  take  effect  before 
the  first  day  of  the  quarter  following 
pubhcation.  as  it  imposes  no  new 
requirements. 

Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,*  it  is  certified 
that  this  technical  corrections  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities. 

Executive  Order  12866 

OTS  has  determined  that  this  rule  is 
not  a  "significant  regulatory  action"  for 
purposes  of  Executive  Order  12866. 

Unfunded  Mandates  Reform  Act  of 
1995 

OTS  has  determined  that  the 
requirements  of  this  final  rule  will  not 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  or  by  the 
private  sector,  of  $100  milUon  or  more 
in  any  one  year.  Accordingly,  a 
budgetary  impact  statement  is  not 
required  under  section  202  of  the 
Unfunded  Mandates  Reform  Act  of 
1995. 

List  of  Subjects 

12  CFR  Part  506 

Reporting  and  recordkeeping 
requirements. 

12  CFR  Part  528 

Advertising,  Aged.  Civil  rights.  Credit, 
Equal  employment  opportunity.  Fair 
housing.  Home  mortgage  disclosxue. 
Individuals  with  disabilities,  Mari;  1 
status  discrimination.  Mortgages, 
ReUgious  discrimination.  Reporting  and 
recordkeeping  requirements.  Savings 
associations.  Sex  discrimination.  Signs 
and  symbols. 


'  62  FR  62509  (November  24. 1997). 


2  5U.S.C553. 

'Pub.  L.  103-325,  12  U.S.C  4002. 

'Pub.  L.  96-354.  5  U.S.C.  601. 
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12  CFR  Part  545 

Accounting,  Consumer  protection, 
Credit,  Electronic  funds  transfers. 
Investments,  Reporting  and 
recordkeeping  requirements.  Savings 
associations. 

12  CFR  Part  557 

Consumer  protection.  Reporting  and 
recordkeeping  requirements.  Savings 
associations. 

12  CFR  Part  566 

Liquidity,  Reporting  and 
recordkeeping  requirements.  Savings 
associations. 

12  CFR  Part  571 

Accounting,  Conflicts  of  interest, 
Investments,  Reporting  and 


recordkeeping  requirements.  Savings 
associations. 

12  CFR  Part  574 

Administrative  practice  and 
procediu^.  Holding  companies. 
Reporting  and  recordkeeping 
requirements.  Savings  associations. 
Securities. 

12  CFR  Part  584 

Administrative  practice  and 
procedure.  Holding  companies. 
Reporting  and  recordkeeping 
requirements.  Savings  associations. 
Securities. 

Accordingly,  the  Office  of  Thrift 
Supervision,  imder  the  authority  of  12 
U.S.C.  1462a,  hereby  amends  title  12, 


chapter  V  of  the  Code  of  Federal 
Regulations  as  set  forth  below. 

PART  506— INFORMATION 
COLLECTION  REQUIREMENTS  UNDER 
THE  PAPERWORK  REDUCTION  ACT 

1.  The  authority  citation  for  part  506 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  3501  et  seq. 

2.  Section  506.1  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  506.1    OMB  control  numbers  assigned 
pursuant  to  thePapsfwork  Reduction  Act 


(b)  Display. 


12  CFR  part  or  section  where  identified  and  deschtjed 


502.70  

510 » 

Part  516  .... 

516.1(c) 

Part  528  .... 

543.2  

543.3  

543.9  

544.2  

544.5  

544.8  

545.74  

545.92  

545.95  

545.96(c)  ... 

546.2  

546.4  

Part  550  .... 

552.2-1  

552.2-6  ..... 

552.4  

552.5  

552.6  

552.7  „. 

552.11  

552.13  

555.300  ... 
555.310  .... 
557.20  

559.3  

559.11  

559.12  

559.13  

560.1  

560.2  

560.32  ...... 

560.35  

560.93(0  ... 
560.101  .... 
560.170(c) 
560.172  .... 
560.210  .... 

562.1  

562.1(b)  .... 

562.4 

563.1  

563.1(b)  ... 

563.22  

563.41(e)  . 
563.42(e)  . 
563.43  


Current  OMB  control  ^4o. 


1550-0053. 

1550-0081. 

1550-0005.  1550-0006,  1550-0016. 

1550-0056. 

1550-0021. 

1550-0005. 

1550-0005 

1550-0007. 

1550-0017. 

1550-0018. 

1550-0011. 

1550-0013. 

1550-0004. 

1550-0006. 

1560-0011. 

1550-0016. 

1550-0066. 

1550-0037. 

1550-0005. 

1550-0007. 

1550-0017. 

1550-0018. 

1550-0025. 

1550-0025. 

1550-0011. 

1550-0016.  1550-0025. 

1550-0095. 

1550-0095. 

1550-0092. 

1550-0077. 

1550-0067. 

1550-0013. 

1550-0065. 

1550-0078. 

1550-0078. 

1550-0078. 

1550-0078. 

1550-0078. 

1550-0078. 

1550-0078. 

1550-0078. 

1550-0078. 

1550-0011. 

1550-0078. 

1550-0011. 

1550-0027. 

1550-0011. 

1550-0016. 

1550-0078. 

1550-0078. 

1550-0075. 
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12  CFR  part  or  section  where  identified  and  described 


563.47(e) 
563.74  .... 
563.76(c) 

563.80 

563.81  ..... 


563.134 
563.170 
563.177 
563.180 


563.180(d) 
563.180(e) 
563.181  .... 


563.183 

Part  563b 

563b.4 „ 

563b.20  through  563b.32 
Part  563d _ 


Paft563e 
Part563f  . 
Part563g 
Part  564  .. 
566.4  


Part  568 


572.6  .. 

572.7  .. 
572.9  .. 
572.10 


574.3(b) 

574.4  .... 

574.5  

574.6  ..... 
Part  575 
584.1(f)  .. 
584.2-1  . 
584.2-2  . 

584.9  

590.4(h)  . 


Cun'ent  0MB  control  No. 


1550-0011. 

1550-0050. 

1550-0011. 

1550-0030. 

1550-0061. 

1550-0059. 

1550-0078. 

1550-0041. 

1550-0084. 

1550-0003. 

1550-0079. 

1550-0032. 

1550-0032. 

1550-0014. 

1550-0032. 

1550-0074. 

1550-0019. 

1550-0012. 

1550-0051. 

1550-0035. 

1550-0078. 

1550-0011. 

1550-0062. 

1550-0088. 

1550-0088. 

1550-0088. 

1550-0088. 

1550-0032. 

1550-0032. 

1550-0032. 

1550-0015. 

1550-0072. 

1550-0011. 

1550-0063. 

1550-0063. 

1550-0063. 

1550-0078. 


PART  528— NONDISCRIMINATION 
REQUIREMENTS 

3.  The  authority  citation  for  part  528 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1464.  2810  etseq., 
2901  etseq.:  15  U.S.C  1691;  42  U.S.Q  1981. 
1982.  3601-3619. 


1571.24 

4.  Section  571.24  is  redesignated 
§  528.9. 

f  528.1    [Amended) 

5.  Section  528.1  is  amended  by 
removing  the  phrase  "and  §  571.24"  in 
paragraph  (a). 

6.  Section  528.1a  is  revised  to  read  as 
follows: 

§S28.1a    Supplementary  guidelines. 

The  OfBce's  policy  statement  found  at 
12  CFR  528.9  supplements  this  part  and 
should  be  read  together  with  this  part. 
Refer  also  to  the  HUD  Fair  Housing 
regulations  at  24  CFR  parts  100  et  seq., 
Federal  Reserve  Regulation  B  at  12  CFR 
Part  202.  and  Federal  Reserve 
Regulation  C  at  12  CFR  Part  203. 

7.  Section  528.2  is  amended  by 
revising  the  note  at  the  end  of  the 
section  to  read  as  follows: 


§52&2    Nondiscrimination  In  lending  and 

other  services. 

*        *        *        »        • 

Note:  See  also,  §  528.9(b)  and  (c). 

8.  Section  528.2a  is  amended  by 
revising  the  note  at  the  end  of  the 
section  to  read  as  follows: 

§  528.2a    Nondiscriminatory  i^ipraisal  and 
underwriting. 


§S  545.3-645.9, 545^21-645.30, 545.54- 
545.70. 545.83-645.90, 545J3-545.94, 
545.97-645.100, 545.104-546.120, 545.123- 
545.125, 545.127-545.130, 545.132-545.135, 
545.139-545.140    [RemovMQ 

11.  Reserved  §§545.3-545.9.  545.21- 
545.30,  545.54-545.70.  545.83-545.90, 
545.93-545.94.  545.97-545.100, 
545.104-545.120.  545.123-545.125. 
545.127-545.130.545.132-545.135, 
545.139-545.140  are  removed. 


Note:  See  also.  §  528.9(b).  (c)(6).  and  (c)(7).      PART  557— DEPOSITS 


9.  Section  528.3  is  amended  by 
revising  the  note  at  the  end  of  the 
section  to  read  as  follows: 

{528.3    Nondiscrimination  in  applications. 
•        *        *        ♦        • 

Note:  See  also.  §  528.9(a)  through(d). 
PART  545-OPERAT10NS 

10.  The  authority  citation  for  part  545 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462a,  1463. 1464. 
1828. 


12.  The  authority  citation  for  part  557 
'  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462a,  1463, 1464. 

13.  Section  557.11  is  amended  by 
revising  the  section  heading  and 
introductory  text  of  paragraph  (a)  to 
read  as  follows: 

§557.11    To  what  extent  does  fsdsrai  law 
presmpt  dspo8l^rslatMl  stats  laws? 

(a)  Under  sections  4(a)  and  5(a)  of  the 
HOLA,  12  U.S.C.  1463(a).  1464(b),  OTS 
is  authorized  to  promulgate  regulations 
that  preempt  state  lawis  affecting  the 
operations  of  federal  savings 
associations  when  appropriate  to: 
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PART  566— UQUIDITY 

14.  The  authority  citation  for  part  566 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462. 1462a.  1463. 
1464, 1465, 1467a;  15  U.S.C  1691, 1691a. 

15.  Section  566.1  is  amended  by 
revising  the  last  sentence  of  paragraph 
(d)  to  read  as  follows: 

§566.1    Definitions. 

***** 

(d)  *  *  *  Tax  and  loan  accounts,  note 
accounts,  accoimts  to  the  extent  that 
security  has  been  given  upon  them 
pursuant  to  any  applicable  regulations, 
U.S.  Treasury  General  Accounts,  and 
U.S.  Treasury  Time  Deposit  Open 
Accounts  are  not  withdrawable 
accoimts. 


PART  571— STATEMENTS  OF  POUCY 
[REMOVED] 

16.  Part  571  is  removed. 

PART  574— ACQUISITION  OF 
CONTROL  OF  SAVINGS 
ASSOCIATIONS 

17.  The  authority  citation  for  part  574 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1467a,  1817, 1831i. 

§574.100   (Amendwfl 

18.  Section  574.100  is  amended  in  the 
Agreement  in  section  n.A.6.(c)  by 
removing  the  word  "character",  and  by 
adding  in  lieu  thereof  the  word 
"charter". 

PART  584— REGULATED  ACTIVITIES 

19.  The  authority  citation  for  part  584 
continues  to  read  as  tollows: 

Authority:  12  U.S.C.  1462, 1462a,  1463, 
1464, 1467a,  1468. 

20.  Section  584.2  is  amended  by 
revising  paragraph  (b)(6)(i)  to  read  as 
follows: 

§584^    ProhlbHadactivitiM. 

*        *        •        *        • 

(b)»  *  • 

(6)  *  *  •  (i)  That  the  Board  of 
Governors  of  the  Federal  Reserve 
System  has  permitted  for  bank  holding 
companies  pursuant  to  12  CFR  225.24  or 
225.28,  unless  the  Office,  by  regidation. 
prohibits  or  limits  any  such  activity  for 
savings  and  loan  holding  companies;  or 
***** 

21.  Section  584.2-1  is  amended  by 
removing,  in  paragraph  (b){l)(v),  the 
phrase  "§  545.50(b)  of  this  chapter,"  and 
by  adding  in  lieu  thereof  the  phrase 

"§  560.3  of  this  chapter,",  and  by 
revising  the  last  sentence  in  paragraph 
(a)  to  read  as  follows: 


§  564^-1    PrescrilMd  aervices  and 
actMtlM  of  savings  and  loan  holding 
companies. 

(a)  *  *  *  Notwithstanding  and 
without  regard  to  any  other  provision  of 
this  section  other  than  this  sentence,  a 
savings  and  loan  holding  company  and 
any  subsidiary  thereof  that  is  not  a 
savings  association,  other  than  a  service 
corporation,  may  invest  in  the  types  of 
securities  specified  in  §  566.1  of  this 
chapter  without  regard  to  any  limitation 
therein  as  to  amount  or  matiuity,  except 
in  the  case  of  bankers  acceptances,  in 
which  case  the  matiuity  limits  of  §  566.1 
shall  apply. 


§564.2-2    [Amended] 

22.  Section  584.2-2  is  amended  by 
removing  the  phrase  "12  CFR  225.23  or 
225.25"  in  the  first  sentence  of 
paragraph  (a),  and  by  adding  in  lieu 
thereof  the  phrase  "12  CFR  225.24  or 
225.28". 

Dated:  December  18. 1998. 

By  the  Office  of  Thrift  Supervision. 
Ellen  Seidman, 
Director. 

(PR  Doc.  98-34026  Filed  12-23-98;  8:45  am] 
BHJJNQ  CODE  e720-01-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  701 

Organization  and  Operations  of 
Federal  Credit  Unions 

agency:  National  Credit  Union 
Administration  (NCUA). 
action:  Final  rule. 

SUIMMARY:  The  NCUA  is  incorporating 
into  its  regulations  the  agency's 
longstanding  interpretation  that  federal 
credit  luiions  can  permit  a  nonmember 
to  assiune  a  member's  long-term 
residential  real  estate  loan  in 
conjunction  with  the  nonmember's 
purchase  of  the  member's  principal 
residence. 

EFFECTIVE  DATE:  January  25, 1999. 
ADDRESSES:  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria,  Virginia  22314-3428. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  ].  McKenna.  Staff  Attorney, 
Division  of  Operations,  Office  of 
General  Counsel,  at  the  above  address  or 
telephone:  (703)  518-6540. 
SUPPt-EMENTARY  INFORMATION: 

A.  Background 

Since  1977,  federal  credit  imions  have 
had  the  authority  to  offer  long-term  real 


estate  loans  to  finance  a  member's 
principal  residence.  12  U.S.C. 
1757(A)(i).  NCUA's  implementing 
regulation  for  this  authority  is  set  forth 
atl2CFR701.21te). 

In  1985,  the  NCUA  Board  issued 
biterpretive  Ruling  and  Policy 
Statement  85-3  (IRPS  85-3).  50  FR 
51840  (December  20, 1985).  IRPS  85-3 
stated  that,  incidental  to  a  federal  credit 
union's  authority  to  make  long-term  real 
estate  loans  to  members,  a  federal  credit 
union  may  permit  assumptions,  by 
either  members  or  nonmembers,  under 
the  terms  and  conditions  specified  in 
the  loan  agreement  and  consistent  with 
the  Federd  Credit  Union  Act  and 
NCUA's  Regulations.  The  NCUA  Board 
also  stated  that,  in  the  case  of  a 
nonmember  assumption,  there  must  be 
no  new  money  lent  to  the  borrower  and 
no  extension  of  the  original  maturity 
date  specified  in  the  loan  agreement 
with  the  member. 

NCUA  has  a  policy  of  periodically 
reviewing  its  regulations  to  "update, 
clarify  and  simplify  existing  regulations 
and  eliminate  reduindant  and 
unnecessary  provisions."  IRPS  87-2, 
Developing  and  Reviewing  Government 
Regulations.  As  part  of  its  regulatory 
review  program,  NCUA  reviewed  its 
IRPS  to  determine  their  current 
effectiveness.  As  a  result  of  that  review, 
the  NCUA  Board  stated  that  it  planned 
to  incorporate  IRPS  85-3  into  NCUA's 
Regulations.  62  FR  11773  (March  13, 
1997).  The  Board's  goal  is  to  increase 
regulatory  effectiveness  by  making  it 
easier  for  credit  imions  to  locate 
applicable  rules  regarding  real  estate 
lending.  Accordingly,  at  63  FR  41978 
(August  6, 1998),  the  NCUA  Board 
proposed  to  add  a  new  paragraph  to 
§  701.21(g)  that  incorporated  IRPS  85-3 
so  that  this  provision  on  nonmember 
assumption  of  loans  will  be  in  the  same 
place  with  the  other  regulatory 
provisions  regarding  real  estate  lending. 
Although  the  language  is  sUghtly 
different,  the  policy  set  forth  in  the 
proposed  amendment  was,  for  all 
practical  purposes,  identical  to  the 
pdlicy  set  forth  in  IRPS  85-3. 

B.  Comments 

Five  comments  were  received. 
Comments  were  received  fit>m  one 
federal  credit  union,  two  state  leagues, 
one  national  credit  union  trade 
association,  and  one  bank  trade 
association.  Except  for  the  bank  trade 
association,  the  commenters  strongly 
supported  the  proposal. 

Tne  preamble  to  the  proposed  rule, 
just  as  IRPS  85-3,  stated  that  a  federal 
credit  union  cannot  grant  an  assumption 
of  a  loan  to  a  nonmember  if  the 
underlying  intent  of  the  original  loan  to 
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the  member  was  to  grant  an  assiunption 
by  a  nonmember  immediately  or  soon 
after  making  the  original  loan.  One 
commenter  stated  that  "intent"  is  an 
elusive  standard  and  requested  that 
NCUA  provide  further  guidance  in  the 
preamble  to  the  final  regulation  as  to 
how  examiners  will  construct  a  showing 
that  a  loan  was  originally  granted  with 
the  intention  that  it  would  be  assiuned 
by  a  nonmember.  Intent  to  conduct  such 
a  sham  transaction  is  difficult  to  define. 
The  question  of  whether  there  was  an 
improper  intent  will  depend  on  the  facts 
in  a  particular  case.  An  example  of  a 
suspicious  transaction  would  be  one  in 
which  a  member  receives  a  real  estate 
loan  from  the  credit  union  and  within 
a  short  period  of  time,  contracts  to  sell 
the  property  to  a  nonmember  who  wants 
to  assume  the  loan.  Although  there  may 
be  a  legitimate  reason  for  t^s  action, 
NCUA  will  review  the  transaction  to 
ensure  that  it  was  not  done  to 
circumvent  the  restrictions  on  providing 
services  to  nonmembers. 

One  commenter  requested  that  NCUA 
extend  the  assiunption  of  a  loan  by  a 
nonmember  to  automobile  loans  when 
the  individual  who  is  assuming  the  loan 
is  either  the  co-signer  or  co-owner  of  the 
automobile.  The  NCUA  Board  does  not 
believe  this  authority  should  be 
extended  in  this  situation  since  the 
practice  and  process  of  assuming  real 
estate  loans  is  fundamentally  different 
in  complexity,  maturity,  and  value  than 
a  situation  involving  automobile  loans. 
In  addition,  the  NCUA  Board  does  not 
see  a  great  need  for  extending  this 
assumption  authority  to  automobile 
loans. 

Kegulatory  Procednres 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  NCUA  to  prepare  an  analysis  to 
describe  any  significant  economic 
impact  any  proposed  regulation  may 
have  on  a  substantial  number  of  small 
entities  (primarily  those  under  $1 
million  in  assets).  The  NCUA  Board  has 
determined  and  certifies  that  the  final 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  credit  unions. 
Accordingly,  the  Board  has  determined 
that  a  Regulatory  Flexibility  Analysis  is 
not  required. 

PaperwoH:  Reduction  Act 

NCUA  has  determined  that  the  final 
amendment  does  not  increase 
paperworic  requirements  imder  the 
Paperworic  Reduction  Act  of  1995  and 
regulations  of  the  Office  of  Management 
and  Budget. 


Executive  Order  12612 

Executive  Order  12612  requires 
NCUA  to  consider  the  effect  of  its 
actions  on  state  interests.  The  final 
amendment  only  applies  to  federal 
credit  unions.  NCUA  has  determined 
that  the  final  amendment  does  not 
constitute  a  significant  regulatory  action 
for  the  purposes  of  the  Executive  Order. 

Congressional  Review 

The  Office  of  Management  and  Budget 
has  detennined  that  this  is  not  a  major 
rule. 

List  of  Subjects  in  12  CFR  Part  701 

Credit,  Credit  luiions.  Insurance, 
Mortgages,  Reporting  and  recordkeeping 
requirements.  Surety  bonds. 

By  the  National  Credit  Union 
Administration  Board  on  December  17, 1998. 
Becky  Baker. 
Secretary  of  the  Board. 

For  the  reasons  set  forth  in  the 
preamble,  12  CFR  Part  701  is  amended 
as  follows: 

PART  701-ORGANIZATION  AND 
OPERATIONS  OF  FEDERAL  CREDIT 
UNIONS 

1.  The  authority  citation  for  part  701 
continues  to  read  as  follows: 

Andiorily:  12  U.S.C.  1752(5),  1755, 1766, 
1757, 1759,  1761a,  1761b,  1766, 1767, 1782, 
1784. 1787,  and  1789.  Section  701.6  is  also 
authorized  by  31  U.S.C  3717.  Section  701.31 
is  also  authorized  by  15  U.S.C  1601  et  sea., 
42  U.S.C  1861  and  42  U.S.C  3601-3610. 
Section  701.35  is  also  authorized  by  42 
U.S.C  4311-4312. 

2.  Section  701.21  is  amended  by 
adding  a  new  paragraph  (g)(7)  to  read  as 
follows: 

{701^    LoflnstomembaraandHnesof 
cradtttonMinlMrm. 

•       •        •        •        » 

(g)**» 

(7)  Assumption  of  real  estate  loans  by 
nonmembers.  A  federal  credit  union 
may  permit  a  nonmember  to  assume  a 
member's  mortgage  loan  in  conjimction 
with  the  nonmember's  purchase  of  the 
member's  principal  residence,  provided 
that  the  nonmember  assiunes  only  the 
remaining  unpaid  balance  of  the  loan, 
the  terms  of  the  loan  remain  unchanged, 
and  there  is  no  extension  of  the  original 
maturity  date  specified  in  the  loan 
agreement  with  the  member.  An 
assiunption  is  impermissible  if  the 
original  loan  was  made  with  the  intent 
of  having  a  nonmember  assume  the 
loan. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  98-NII»-a60nAO;  Amendment 
39-10957;  AD  98-45-62) 

RIN212fr-AA64 

Alrworttiiness  Directives;  Boeing 
Model  747  Series  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


JFR  Doa  98-33945  FUed  12-23-98;  8:45  am] 
MUJNQ  CODE  7S36-01-U 


SUMMARY:  This  dociunent  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
T98-25-52  that  was  sent  previously  to 
all  known  U.  S.  owners  and  operators  of 
all  Boeing  Model  747  series  airplanes  by 
individual  telegrams.  This  AD  requires 
revising  the  Aiiplane  Fli^t  Manual  to 
include  procedures  to  prevent  dry 
operation  of  the  center  wing  fuel  tank 
override/jettison  pumps  and,  for  certain 
airplanes,  to  prohibit  operation  of  the 
horizontal  stabilizer  tank  transfer 
pumps  in  ffight.  This  action  is  prompted 
by  a  report  indicating  that  several 
override/jettison  fuel  pumps  bom  the 
center  wing  tanks  and  main  tanks  had 
been  removed  because  circuit  breakers 
for  the  override/jettison  fuel  pumps 
were  tripped,  or  low  pump  output 
pressure  was  indicated.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  contact  between  the  rotating 
paddle  wheel  and  the  stationary  end 
plates  within  the  center  wing  tank 
override/jettison  fuel  pumps  or 
horizontal  stabilizer  tank  transfer 
pumps  due  to  excessive  wear  of  the 
pump  shaft  carbon  thrust  bearing, 
whidi  could  cause  sparks  and/or  a  hot 
surface  condition  and  consequent 
ignition  of  fuel  vapor  in  the  center  wing 
tank  or  horizontal  stabilizer  tank  during 
dry  pump  operation  (no  fuel  flowing). 
DATES:  Effective  December  29. 1998.  to 
all  persons  except  those  persons  to 
whom  it  was  made  immediately 
effective  by  telegraphic  AD  T98-25-52. 
issued  on  December  3, 1998.  which 
contained  the  requirements  of  this 
amendment. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  22. 1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Tivnsport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  98-4«JM- 
360-AD.  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 
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Information  pertaining  to  this 
amendment  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sulmo  Mariano,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2686; 
fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION:  On 
December  3, 1998,  the  FAA  issued 
telegraphic  AD  T98-25-52,  which  is 
appUcable  to  all  Boeing  Model  747 
series  airplanes.  That  action  was 
prompted  by  a  report  indicating  that  an 
operator  of  Boeing  Model  747  series 
airplanes  removed  seven  override/ 
jettison  fuel  pumps  from  center  wing 
tanks  on  several  airplanes  because  the 
circmt  breakers  for  the  override/jettison 
fuel  pumps  were  tripped,  or  low  pump 
output  pressure  was  indicated.  Seven 
more  piunps  of  the  same  design  had 
been  removed  from  the  main  tank 
override/jettison  positions  for  the  same 
reason  on  several  airplanes.  The  pumps 
were  found  to  have  severe  wear  of  the 
piunp  shaft  carbon  thrust  bearing  after 
only  200  hours  of  pump  operation. 

A  priming  stage  paddle  wheel  is 
mounted  on  the  pump  shaft,  and  this 
steel  paddle  wheel  is  positioned 
between  two  steel  end  plates.  Severe 
wear  of  the  carbon  thrust  bearing  allows 
the  pimip  shaft  to  shift  axially,  which 
causes  contact  of  the  rotating  steel 
paddle  wheel  and  the  stationary  steel 
end  plates.  Boeing  reported  that,  on  one 
piunp,  0.10  inch  of  the  steel  paddle 
wheel  had  worn  away  during  200  hours 
of  pump,  operation,  llie  cause  of  such 
severe  wear  is  still  imder  investigation. 
(Such  wear  conditions  were  not  foimd 
on  the  center  wing  fuel  tank  override/ 
jettison  pumps  that  were  recovered  from 
a  Model  747-100  series  airplane 
involved  in  an  accident,  in  which  the 
airplane  broke  up  shortly  after  takeoff 
from  John  F.  Kennedy  International 
Airport  in  Jamaica,  New  York,  on  July 
17, 1996.  In  addition,  those  pumps  are 
not  believed  to  have  been  operating  on 
the  accident  airplane  during  that  flight 
because  mission  fuel  had  not  been 
loaded  into  the  center  tank.) 

Contact  between  the  rotating  paddle 
wheel  and  the  stationary  end  plates 
within  a  center  wing  tank  override/ 
jettison  fuel  pump  due  to  excessive 
wear  of  the  pump  shaft  carbon  thrust 
bearing  can  cause  sparks  and/or  a  hot 
surface  condition.  This  condition,  if  not 
corrected,  could  ignite  fuel  vapor  in  the 


center  wing  tank  during  dry  pump 
operation  (no  fuel  flowing). 

The  pumps  of  the  center  wing  fuel 
tank  on  Model  747  series  airplanes  are 
normally  operated  until  the  fuel  in  the 
tank  is  exhausted  and  the  pump  inlet  is 
imcovered,  exposing  the  fuel  pump  to 
dry  or  partially  dry  operation  for  a 
penod  of  time  during  each  flight  when 
the  center  wring  tank  is  used.  The 
horizontal  stabilizer  tank  on  Model  747- 
400  series  airplanes  uses  the  same 
piunps  and  a\so  is  run  dry  each  time  it 
is  used. 

Explanation  of  the  Requirements  of  the 
Rule 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
airplanes  of  the  same  type  design,  the 
FAA  issued  telegraphic  AD  T98-25-52 
to  require  revising  the  Limitations 
Section  of  the  FAA-approved  Airplane 
Fhght  Manual  (AFM)  to  include 
procedures  to  prevent  dry  operation  of 
the  center  wing  fuel  tank  override/ 
jettison  pumps  and,  for  Model  747—400 
series  airplanes,  to  prohibit  operation  of 
the  horizontal  stabiUzer  tank  transfer 
pumps  in  flight. 

The  AFM  revision  provides  for  two 
options  for  accomplishment: 

•  Option  1  mimmizes  the  effects  of 
the  limitations  on  available  airplane 
payload  due  to  maximum  zero  fuel 
weight  limitations.  This  option  ensures 
that  the  forward  (right)  and  aft  (left) 
center  wing  tank  override/jettison 
pumps  remain  covered  during  rapid 
acceleration  and  high  nose  attitudes 
during  takeoff  and  departure. 

•  Option  2  minimizes  the  unusable 
fuel  retained  on  some  Boeing  Model 
747-400  series  airplanes,  or  airplanes 
with  inoperative  scavenge  systems  of      , 
the  center  vdng  tank.  This  option  also 
ensures  that  the  forward  (right)  and  aft 
(left)  center  wing  tank  override/jettison 
pumps  remain  covered  during  rapid 
acceleration  and  high  nose  attitudes 
during  takeoff  and  departure,  and 
ensiues  that  the  shutoff  of  the  center 
wing  tank  override/jettison  pumps  will 
not  normally  be  required  until  the 
cruise  phase  of  flight. 

This  AD  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

ft  should  be  noted  that  this  AD  does 
not  require  any  interim  action  related  to 
the  main  tank  override/jettison  piunps 
because  those  pumps  are  selected  off 
well  before  the  inlets  are  uncovered  (no 
dry  operation). 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportimity  for  prior  public 
comment  thereon  were  impracticable 


and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
telegrams  issued  on  December  3, 1998, 
to  all  known  U.S.  owners  and  operators 
of  all  Boeing  747  series  airplanes.  These 
conditions  still  exist,  and  the  AD  is 
hereby  published  in  the  Federal 
Register  as  an  amendment  to  section 
39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  to  make  it 
effective  to  all  persons. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  conmient  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  ^e  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  Ught  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
k  and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Conunents  to 
Docket  Number  98-NM-360-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibiUties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 


71216 


Federal  Register / Vol.  63,  No.  247 /Thursday,  December  24,  1998 /Rules  and  Regulations 


it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  imder  DOT  Regulatory 
Policies  and  Procediues,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  fi-om  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoptitm  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-25-52    Boeing:  Amendment  3&-10957. 
Docket  98-NM-360-AD. 

Applicability:  All  Model  747  series 
airplanes,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  contact  between  the  rotating 
paddle  wheel  and  the  stationary  end  plates 
within  the  center  wing  tank  override/jettison 
fuel  pumps  or  horizontal  stabilizer  tank 
transfer  pumps  due  to  excessive  wear  of  the 
pump  shaft  carbon  thrust  bearing,  which  can 
cause  sparks  and/or  a  hot  surface  condition 
and  consequent  ignition  of  fuel  vapor  in  the 
center  wing  tank  or  horizontal  stabilizer  tank 
during  dry  pump  operation  (no  fuel  flowing), 
accomplish  the  following: 

(a)  Within  7  days  after  the  effective  date  of 
this  AD.  revise  the  Limitations  Section  of  the 
FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  procedures. 
This  may  be  accomplished  by  inserting  a 
copy  of  this  AD  into  the  AFM. 


"For  Model  747-400  series  airplanes 
equipped  with  a  horizontal  stabilizer  tank, 
operation  of  the  horizontal  stabilizer  tank 
transfer  pumps  is  prohibited  in  flight. 

A  tripped  circuit  breaker  of  a  center  wing 
tank  override/jettison  pump  or  a  tripped 
circuit  breaker  of  a  horizontal  stabilizer  tank 
transfer  pump  must  not  he  reset  until  the 
associated  fuel  pump  has  been  inspected  for 
damage  and  any  damage  has  been  repaired. 

The  center  wing  tank  override/jettison 
pumps  must  be  operated  in  accordance  with 
either  option  1  or  option  2  below. 

Option  1 

If  the  center  wing  tank  override/jettison 
pumps  are  required  for  flight,  the  center  tank 
must  contain  a  minimum  of  17,000  pounds 
(7.700  kilograms)  at  engine  start.  The  fuel 
quantity  indicating  system  of  the  center  wing 
tank  must  be  operative  to  dispatch  with 
center  wing  tank  fuel  intended  for  use  in  the 
flight. 

Select  both  center  wing  tank  override/ 
jettison  pump  switches  off  at  or  before  the 
fuel  quantity  of  the  center  wing  tank  reaches 
7.000  pounds  (3.200  kilograms).  Note:  On 
Model  747-400  series  airplanes,  the  'FUEL 
OVRD  CTR  L*  and  'FUEL  OVRD  CTR  R' 
engine  indication  and  crew  alerting  system 
(EICAS)  messages  will  be  displayed  with  the 
switches  off. 

The  center  wing  tank  override/jettison 
pumps  may  be  operated  with  less  than  /.OOO 
pounds  of  fuel  in  the  center  wing  tank  if 
required  to  address  an  emergency  (such  as 
fuel  jettison  or  low  fuel  quantity). 

OPTION  2 

If  the  center  wing  tank  override/jettison 
pumps  are  required  for  flight,  the  center  tank 
must  contain  a  minimima  of  50,000  pounds 
(22.700  kilograms)  at  engine  start.  The  fuel 
quantity  indicating  system  of  the  center  wing 
tank  must  be  operative  to  dispatch  with 
center  wing  tank  fuel  intended  for  use  in  the 
flight. 

Select  both  center  wing  tank  override/ 
jettison  pump  switches  off  at  or  before  center 
wing  tank  fuel  quantity  reaches  3,000  pounds 
(1.400  kilograms). 

The  center  wing  tank  override/jettison 
pumps  may  be  operated  with  less  than  3,000 
pounds  of  fuel  in  the  center  wing  tank  if 
required  to  address  an  emergency  (such  as 
fiiel  jettison  or  low  fuel  quantity)." 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (AGO).  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Operations 
Inspector  or  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Seattle  AGO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  Sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  AND  21.199)  to  operate  the  airplane 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 


(d)  This  amendment  becomes  effective  on 
December  29, 1998  to  all  persons  except 
those  persons  to  whom  it  was  made 
immediately  effective  by  telegraphic  AD 
T98-25-52.  issued  on  December  3, 1998, 
which  contained  the  requirements  of  this 
amendment. 

Issued  in  Renton.  Washington,  on 
December  15, 1998. 
Aii  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  98-33691  Filed  12-23-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-AWP-^ 

Revision  to  Class  E  Airspace;  Reno, 
NV 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  confirmation  of 
effective  date  and  correction. 

SUMMARY:  This  dociunent  confirms  the 
effective  date  of  a  direct  final  rule  which 
revises  the  legal  description  for  the  E3 
airspace  area  designated  as  an  extension 
to  the  Class  C  airspace  at  Reno,  NV.  This 
doounent  also  corrects  the  airspace 
legal  description  that  was  published 
incorrectly  in  the  direct  final  rule; 
request  for  comments.  The  correction 
involves  deleting  "CA"  and  inserting 
"NV"  to  properly  identify  the 
geographic  location.  Additionally, 
coordinates  for  the  Reno  ILS  Localizer 
and  references  to  it  have  been  added  to 
the  legal  description  to  correct  a 
previous  omission.  This  correction  is 
editorial  in  nature  and  does  not  affect 
the  substance  of  the  airspace  action. 
DATES:  The  direct  final  rule  published  in 
63  FR  58628  is  effective  at  0901  UTC, 
January  28, 1999.  The  correction  is  also 
effective  on  January  28, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jen  Carson,  Air  Traffic  Division, 
Airspace  Specialist,  AWP-520.11, 
Federal  Aviation  Administration, 
Western-Pacific  Region,  15000  Aviation 
Boulevard,  Lawndale,  California  90261; 
telephone  (310)  725-6611. 
SUPPLEMENTARY  INFORMATION:  On 
November  2, 1998,  the  FAA  published 
in  the  Federal  Register  a  direct  final 
rule;  request  for  comments  which 
revised  the  Class  E  airspace  area 
consisting  of  airspace  extending  upward 
fit>m  the  surface  designated  as  an 
extension  to  the  Class  C  surface  area  at 
Reno/Tahoe  International  Airport.  (FR 
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Document  98-29297,  63  FR  58628, 
Airspace  Docket  No.  98-AWP-23).  An 
error  was  subsequently  discovered  in 
the  publication  of  the  docket.  The 
docket  failed  to  cite  properly  the 
coordinates  for  the  Reno  ILS  localizer  in 
the  airspace  legal  description.  The  error 
was  an  inadvertent  omission,  and  the 
correction  included  in  this  dociunent 
has  no  substantive  effect  on  the  airspace 
action.  After  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
pubUc  interest  require  adoption  of  the 
rale.  The  FAA  has  determined  that  the 
correction  will  not  change  the  meaning 
of  the  action,  nor  will  it  add  any  burden 
on  the  pubUc  beyond  that  already 
pubUshed.  This  action  corrects  the  error 
and  confirms  the  effective  date  of  the 
direct  final  rule. 

The  FAA  uses  the  direct  final 
ralemaldng  procedure  for  a  non- 
controversial  rule  where  the  FAA 
beUeves  that  there  will  be  no  adverse 
pubUc  comment.  The  direct  final  rule 
advised  the  pubUc  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
January  28. 1999.  No  adverse  comments 
were  received;  therefore  this  doounent 
confirms  that  the  direct  final  rule  will 
become  effective  on  January  28, 1999. 

Correction 

In  the  rule  FR  Doc.  98-29297 
pubUshed  in  the  Fednal  Register  on 
November  2, 1998, 63  FR  58628.  make 
the  following  correction  to  the  airspace 
description  on  page  58629,  in  the 
middle  column: 

Pampaph  6003  Class  E  Airspace  Areas 
Designated  as  an  Extension 


AWPNVE3    Reno,  NV  [Revised] 

Reno/Tahoe  International  Airport,  NV 

(Lat.  39»29'55"  N..  long.  119''46'05"  W.) 
I-RNO  Localizer 
(Ut.  39»i8'50"  N..  long.  119''46'10"  W.) 
That  airspace  extending  upward  from  the 
siuface  within  1.8  miles  each  side  of  the  I- 
RNO  localizer  north  course  extending  from 
the  5-mile  radius  of  Reno/Tahoe 
International  Airport  to  13.1  miles  north  of 
the  localizer,  and  within  1.8  miles  each  side 
of  the  I-RNO  localizer  south  course, 
extending  from  the  5-mile  radius  of  the 
airport  to  9.7  miles  south  of  the  localizer. 


Issued  in  Los  Angeles,  California  on 
December  11, 1998. 

John  G.  Clancy, 

Manager,  Air  Traffic  Division,  Western-Pacific 

Region. 

IFR  Doc.  98-34168  Filed  12-23-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  98-AWP-22I 

Estal>llshment  of  Class  E  Airspace; 
lyietropolitan  Oaidand  international 
Airport  Califomia;  Correction 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Direct  final  rule;  confirmation  of 
effective  date  and  correction. 

SUMMARY:  This  dociunent  confirms  the 
effective  date  of  a  direct  final  rule  which 
establishes  a  Class  E  airspace  area 
consisting  of  airspace  extending  upward 
from  the  surface  designated  as  an 
extension  to  the  Class  C  surface  area  at 
MetropoUtan  Oakland  International 
Airport,  CaUfomia.  This  document  also 
corrects  the  airspace  legal  description 
that  was  pubUshed  incorrectly  in  the 
direct  final  rule;  request  for  comments. 
Two  airspace  reference  points,  the 
Oakland  VORTAC  and  the  I-OAK 
LocaUzer,  have  been  incorporated  into 
the  legal  description  to  identify  the 
airspace  dimensions.  This  correction  is 
editorial  in  natiue  and  does  not  affect 
the  substance  of  the  airspace  action. 
DATES:  The  direct  final  rule  published  in 
63  FR  58629  is  effective  at  0901  UTC. 
January  28, 1999.  The  correction  is  also 
effective  on  January  28, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeri  Carson,  Air  Traffic  Division, 
Airspace  SpedaUst,  AVVP-520.11, 
Federal  Aviation  Administration, 
Western-Pacific  Region,  15000  Aviation 
Boulevard.  Lawndale.  CaUfomia  90261; 
telephone  (310)  725-6611. 
SUPPLEMENTARY  INFORMATION:  On 
November  2, 1998,  the  FAA  pubUshed 
in  the  Federal  Register  a  direct  final 
rule;  request  for  comments  which 
established  a  Class  E  airspace  area 
consisting  of  airspace  extending  upward 
from  the  stuface  designated  as  an 
extension  to  the  Class  C  siuiace  area  at 
MetropoUtan  Oakland  International 
Airport,  CaUfomia.  (FR  Document  98- 
29299,  63  FR  58629,  Airspace  Docket 
No.  98-AWP-22).  An  error  was 
subsequently  discovered  in  the 
pubUcation  of  the  docket.  The  docket 
failed  to  cite  two  necessary  geographic 


reference  points  in  the  airspace  legal 
description.  The  error  was  an 
inadvertent  omission,  and  the  correction 
included  in  this  document  has  no 
substantive  effect  on  the  airspace  action. 
After  review  of  all  available  information 
related  to  the  subject  presented  above, 
the  FAA  has  determined  that  air  safety 
and  the  public  interest  require  adoption 
of  the  mle.  The  FAA  has  determined 
that  the  correction  will  not  change  the 
meaning  of  the  action,  nor  wiU  it  add 
any  buiden  on  the  pubUc  beyond  that 
already  pubUshed.  This  action  corrects 
the  error  and  confirms  the  effecUve  date 
of  the  direct  final  mle. 

The  FAA  uses  the  direct  final 
mlemaking  procedure  for  a  non- 
controversial  mle  where  the  FAA 
beUeves  that  there  will  be  no  adverse 
public  comment.  The  direct  final  mle 
advised  the  pubUc  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
January  28, 1999.  No  adverse  comments 
were  received;  therefore  this  document 
confirms  that  the  direct  final  rule  wiU 
become  effective  on  January  28, 1999. 

Correction 

In  mle  FR  Doc.  98-29299  pubUshed 
in  the  Federal  Register  on  November  2, 
1998,  63  FR  58629.  on  page  58630,  in 
the  middle  coliunn.  m^e  the  following 
correction  to  the  airspace  description: 

Paragraph  6003    Class  E  Airspace  Areas 
Designated  as  an  Extension 

AWFCAE3    Oakland.  CA  INmv] 

Metropolitan  Oakland  International  Airport. 
CA 

(Ut.  37«43'17"  N..  long.  122*13'15"  W.) 
I-OAK  Localizer 

(Ut.  37''43'54"N..  long.  122M3'34"  W.) 
Oakland  VORTAC 

(Ut.  37''43'33"  N..  long.  122*13'25"  W.) 

That  airspace  extending  upward  from  the 
surfiace  wiUiin  2.7  miles  each  side  of  the  I- 
OAK  Localizer  east  course  extending  from 
the  5-mile  radius  of  the  airport  to  8.5  miles 
east  of  the  Oakland  VORTAC.  excluding  that 
airspace  within  the  Hayward,  CA  Class  D 
airspace  area  when  it  is  effective. 

Issued  in  Los  Angeles,  Califomia  on 
December  11, 1998. 
John  G.  Clancy, 

Manager.  Air  Traffic  Division.  Western-Pacific 
Region. 
[FR  Doc.  98-34167  Filed  12-23-98;  8:45  ami 
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DEPARTMENT  OF  TRANSI>ORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[AlTBpace  Docicet  No.  98-nANE-«$] 

Amendment  to  Class  E  Airspace; 
Rockland,  ME 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnON:  Direct  final  rule;  request  for 
comments. 


SUMMARY:  This  action  revises  the  Class 
E  airspace  area  at  Rockland,  ME  (KRKD) 
due  to  the  relocation  of  the  Sprucehead 
Non-Directional  Beacon  (NDB)  and  to 
provide  adequate  controlled  airspace  for 
two  new  standard  instnunent 
approaches  to  the  Rockland,  Knox 
County  Regional  Airport. 

DATES:  Effective  0901  UTC,  January  28, 
1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
January  25,  1999. 

ADDRESSES:  Send  comments  on  the  rule 
to:  Manager,  Airspace  Branch,  ANE- 
520,  Federal  Aviation  Administration, 
Docket  No.  98-ANE-95, 12  New 
England  Executive  Park,  Biulington,  MA 
01803-5299;  telephone (781)  238-7520; 
fax  (781)  238-7596.  Comments  may  also 
be  sent  electronically  via  the  internet  to 
the  following  address:  "9-ne- 
airspace@faa.gov" 

The  official  docket  file  may  be 
examined  in  the  Office  of  the  Regional 
Counsel.  New  England  Region,  ANE-7, 
Room  401, 12  New  England  Executive 
Park,  BurUngton,  MA  01803-5299; 
telephone  (781)  238-7050;  fax  (781) 
238-7055. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Air  Traffic  Division,  Room  408, 
by  contacting  the  Manager,  Operations 
Branch  at  the  first  address  Usted  above. 
FOR  FURTHER  INFORMATKM  CONTACT: 
David  T.  Bayley,  Air  Traffic  Division, 
Airspace  Branch.  ANE-520.3,  Federal 
Aviation  Administration,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (781)  238-7523; 
fax  (781)  238-7596. 

SUPPLEMENTARY  INFORMATION: 

This  action  revised  the  Class  E 
airspace  in  the  vicinity  of  the  Rockland. 
Knox  County  Regional  Airport, 
Rockland,  Maine.  This  action  is 
prompted  by  the  relocation  of  the 
Sprucehead  Non-Directional  Beacon 
(NDB)  and  by  the  addition  of  two  new 
standard  instrument  approach 
procedures  based  on  the  new  location  of 
the  NDB,  the  R/W  3  and  R/W  31  NDB 


approaches.  The  NDB  will  He  located 
north  of  its  former  location,  and  closer 
to  the  airport.  The  effect  of  these 
revisions  will  be  to  eliminate  the 
extension  of  controlled  airspace  south- 
southwest  of  the  airport,  but  expand 
slightly  the  basic  radius  of  controlled 
airspace  in  the  vicinity  of  the  airport. 
Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  above  the  surface  of  the  earth 
are  published  in  paragraph  6005  of  FAA 
Order  7400.9F,  dated  September  10, 
1998,  and  effective  September  16, 1998, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  hsted  in  this  document  will 
be  published  subsequently  in  this 
Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment,  and,  therefore,  issues 
it  as  a  direct  final  rule.  The  FAA  has 
determined  that  this  regulation  only 
involves  an  established  body  of 
technical  regulations  for  wfaich  fi«quent 
and  routine  amendments  are  necessary 
to  keep  them  operationally  ciurent. 
Unless  a  written  adverse  or  negative 
comment,  or  a  written  notice  of  intent 
to  submit  an  adverse  or  negative 
comment  is  received  within  the 
comment  period,  the  regulation  will 
become  effective  on  the  date  specified 
above.  Alter  the  close  of  the  comment 
period,  the  FAA  will  pubfish  a 
document  in  the  Fedotd  Register 
indicating  that  no  adverse  or  negative 
comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  doounent 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  direct  fiinal  rule,  and  was  not  preceded 
by  a  notice  of  proposed  rulemaking, 
interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 


commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-ANE-95."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federahsm  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikey  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  "significant  rule" 
imder  Department  of  Transportation 
(DOT)  Regulatory  Policies  and 
Procedures  (44  FR  11034.  February  26, 
1979):  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  these  routine  matters  will  only  affect 
air  traffic  procedures  and  air  navigation. 
It  is  certified  that  these  proposed  rules 
will  not  have  significant  economic 
impact  on  a  substantial  numbqf  of  small 
entities  imder  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  amends  part  71 


>f  the  Federal  Aviation  Regulations  (14 
JrR  part  71)  as  follows: 

>ART  71— [Amended] 

1.  The  authority  citation  for  part  71 
xtntinues  to  read  as  follows: 

AUTHOnmr:  49  U.S.C.  106(g),  40103, 
40113.  40120;  E.O.  10854.  24  FR  9565. 
3  CFR.  1959-1963  Comp.,  p.389. 

2.  The  incorporation  by  reference  in 
14  CaFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9F.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10. 1998.  and  effective 
September  16. 1998.  is  amended  as 
follows: 

Subpart  E — Class  E  Airepace 
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Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 


ANEMEES    Rockland,  ME  (Revised] 

Rockland,  Knox  Qninty  Regional  Airport,  ME 
(Lat.  44»03'37"  N.  long.  69»05'59"  W) 

Sprucehead  NDB 
(Ut.  44»03'01"  N,  long.  69»08'18"  W) 
That  airpace  extending  upward  from  700 

feet  above  the  sur&ce  within  a  9-mile  radius 

of  the  Knox  County  Regional  Airport. 

•         »         •         •         • 
Issued  in  Burlington,  MA,  on  December  11, 

1998. 

BiUG.  Peacock. 

Manager.  Air  Traffic  Division.  New  England 

Repon. 

(FR  Doc  98-34166  Filed  12-23-98;  8:45  am] 
oooe  4aio-is-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Akapeee  Docket  No.  96-AWP-8I 

RIN  212&-AA66 

Modification  of  VOR  Federal  Airway  V- 
485;  San  Joae,  CA;  Correction 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  On  September  15. 1998.  the 
FAA  published  a  final  rule  in  the 
Federal  Register  that  amended  Federal 
airway  V-485.  On  December  11. 1998. 
the  FAA  published  a  correction  to  the 
legal  description  of  V-485.  In  that 
correction,  the  airway  legal  description 
contained  an  inadvertent  error.  This 
action  corrects  that  error. 
EFFECTIVE  DATE:  December  24. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  C.  Nelson.  Airspace  and  Rules 


Division.  ATA-400.  Office  of  Air  Traffic 
Airspace  Management.  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION:  On 
December  11, 1998,  the  FAA  published 
in  the  Federal  Register  a  correction  to 
the  bearings  of  the  Priest  Intersection 
(INT)  along  V-485  (63  FR  68391).  This 
correction  was  based  on  calculations 
from  inaccurate  magnetic  bearings 
which,  in  tiun,  made  the  true  bearings 
in  error  by  one  degree  for  the  Priest 
radial,  and  six  degrees  for  the  San  Jose 
radial.  This  action  corrects  that  error. 

Correction  to  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  ine.  the  final  rule 
amending  V-485.  published  in  the 
Federal  Register  (Document  No.  98- 
24710)  on  September  15, 1998  (63  FR 
49284);  and  corrected  (Document  No. 
98-32729)  on  December  11, 1998  (63  FR 
63891);  and  incorporated  by  reference  in 
14  CFR  71.1,  is  corrected  as  follows: 

f71.1    [Corrsdadl 

On  page  49284,  in  the  third  column, 
the  description  of  V— 485  is  corrected  to 
read  as  foUows: 

•        •        •        •        • 

V-485    [Corrected] 

From  Ventura,  CA;  Fellows,  CA; 
Priest.  CA;  INT  Priest  322*  and  San  Jose, 
CA.  137'  radials;  San  Jose.  The  airspace 
within  W-289  and  R-2S19  more  than  3 
statute  miles  west  of  the  airway 
centerline  and  the  airspace  within  R- 
2519  below  5,000  feet  MSL  is  excluded. 

Issued  in  Washington.  DC,  on  December 
17, 1998. 

Reginald  C  Mattlwwa, 
Acting  Program  Director  for  Air  Traffic 
Airspace  Management. 
(FR  Doc  9a-34058  Piled  12-23-98;  8:45  am] 
MLUNO  OOOC  4S1S-1S4I 


DEPARTMENT  OF  TRANSPORTATION 

CoastOuard 

33CFRPart100 

[CQD06-M-108I 

RiN211S-AE46 

Special  Local  Ragulationa  for  Marina 
Events;  Capa  Fear  RIvar.  Wilmington. 
North  Carolina 

agency:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  Temporary  special  local 
regulations  are  being  adopted  for  the 


marine  event  "Countdown  on  the  Cape 
Fear,"  a  fireworks  display  to  be  held  on 
the  waters  of  the  Cape  Fear  River, 
Wihnington,  North  Carolina.  These 
special  local  regulations  are  necessary  to 
control  vessel  traffic  in  the  immediate 
vicinity  of  this  event.  The  effect  will  be 
to  restrict  general  navigation  in  the 
regulated  area  for  the  safety  of 
spectators,  and  transiting  vessels. 
EFFECTIVE  DATE:  This  regulation  is 
effective  from  11:30  p.m.  on  December 
31, 1998  to  12:30  a.m.  on  January  1, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Petty  Officer  Matheny,  Marine  Events 
Coordinator,  Commander,  Coast  Guard 
Group  Fort  Macon,  Atlantic  Beach, 
North  Carolina  28512-0237.  telephone 
number  (252)  247-2570. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  &t>m  the  date  of 
publication.  Following  normal 
nilemaking  procedures  would  have 
been  impractical.  The  request  to  hold 
this  event  was  not  received  until 
November  20, 1998.  Publishing  a  notice 
of  proposed  rulemaking  and  delasring  its 
eCbctive  date  would  be  contrary  to 
saCsty  interests,  since  immediate  action 
is  needed  to  minimiiaB  potential  danger 
to  spectator  craft  and  other  vessel  traffic 
transiting  the  event  area. 

Background  and  Pnipoae 

On  December  31. 1998.  the  aty  of 
Wilmington  will  sponsor  the 
"Countdown  on  the  Cape  Fear."  The 
event  will  consist  of  a  fireworks  display 
fired  from  the  USS  North  Carolina  on 
the  waters  of  the  Cape  Fear  River. 
Wilmington.  North  Carolina.  These 
temporary  special  local  regulations  are 
necessary  to  provide  for  t^  safety  of  lifo 
'    and  property  on  navigable  waters  during 
the  event. 

DiscuaeioB  of  Regulations 

The  Coast  Guard  will  establish 
temporary  special  local  regulations  on 
specified  waters  of  the  Cape  Fear  River. 
The  regulated  area  will  be 
approximately  800  yards  long  centered 
along  the  position  of  the  USS  North 
Carolina  MemoriaL  The  temporary 
special  local  regulations  will  be 
effective  from  11:30  p.m.  on  December 
31. 1998  to  12:30  a.m.  on  January  1, 
1999.  and  will  restrict  general 
navigation  in  the  regulated  area  during 
the  event.  Except  for  pe::sons  or  vessels 
authorized  by  the  Coast  Guard  Patrol 


71220 


Federal  Register / Vol.  63.  No.  247 /Thursday.  December  24,  1998 /Rules  and  Regulations 


Commander,  no  person  or  vessel  may 
enter  or  remain  in  the  regulated  area. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  imder  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  fi-om  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  poficies  and  procedures  of 
DOT  is  uimecessary.  Since  the 
regulations  will  only  be  in  effect  for  one 
hour,  the  impacts  on  routine  navigation 
are  expected  to  be  minimal. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  the  Coast  Guard 
must  consider  whether  this  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  include  independently 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  field  and 
that  othenvise  qualify  as  "small 
business  concerns"  under  section  3  of 
the  Small  Business  Act  (15  U.S.C.  632). 
Because  it  expects  the  impact  of  this 
rule  to  be  minimal,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
temporary  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

These  regulations  contain  no 
collection  of  information  requirements 
under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3501-3520). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  figure  2-1, 
paragraph  (34)(h)  of  COMDTINST 
M16475.1C,  this  rule  is  categorically 
excluded  bom  further  environmental 
documentation.  Special  local 
regulations  issued  in  conjunction  with  a 


regatta  or  marine  parade  are  excluded 
under  that  authority. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  Safety,  Navigation  (water), 
Reporting  and  recordkeeping 
requirements,  Waterways. 

Temporary  Regulations 

In  consideration  of  the  foregoing.  Part 
100  of  Title  33,  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  100— {AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  foUows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  section  100.35-T05- 
106  is  added  to  read  as  follows: 

§100.35-705-106    Cape  Fear  River, 
Wilmington,  North  Carolina. 

(a)  Definitions: 

(1)  Regulated  Area.  The  waters  of  the 
Cape  Fear  River  fi-om  shoreline  to 
shoreline,  bounded  on  the  north  by  a 
line  drawn  along  latitude  34°14.4'  North 
and  bounded  on  the  south  by  a  line 
drawn  along  latitude  34''14.0'  North.  All 
coordinates  reference  Datiun  NAD  1983. 

(2)  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  Patrol  Commander  is 
a  commissioned,  warrant,  or  petty 
officer  of  the  Coast  Guard  who  has  been 
designated  by  the  Commander,  Coast 
Guard  Group  Fort  Macon. 

(b)  Special  Local  Regulations: 

(1)  Except  for  persons  or  vessels 
authorized  by  the  Coast  Guard  Patrol 
Commander,  no  person  or  vessel  may 
enter  or  remain  in  the  regulated  area. 

(2)  The  operator  of  any  vessel  in  this 
area  shall: 

(i)  Stop  the  vessel  immediately  when 
directed  to  do  so  by  any  official  patrol, 
including  any  commissioned,  warrant, 
or  petty  officer  on  board  a  vessel 
displaying  a  Coast  Guard  ensign. 

(ii)  Proceed  as  directed  by  any  official 
patrol,  including  any  commissioned, 
warrant,  or  petty  officer  on  board  a 
vessel  displaymg  a  Coast  Guard  ensign. 

(c)  Effective  Dates.  This  temporary 
final  rule  is  efiiective  fit)m  11:30  p.m.  on 
December  31, 1998  to  12:30  a.m.  on 
January  1, 1999. 

Dated:  December  8, 1998. 

Roger  T.Rufe,  Jr., 

Vice  Admiral.  U.S.  Coast  Guard  Commander. 
Fifth  Coast  Guard  District. 

(FR  Doc.  98-34133  Filed  12-23-98;  8:45  am) 
BILUNQ  COOE  491»-1S-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  51  and  96 
IFRL-6198-^1] 

Correction  and  Clarification  to  the 
Finding  of  Significant  Contribution  and 
Rulentaking  for  Purposes  of  Reducing 
Regional  Transport  of  Ozone 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule;  correction  and 
clarification. 


summary:  The  EPA  is  correcting  and 
clarifying  certain  aspects  to  the 
requirements  for  22  States  and  the 
District  of  Columbia  to  submit  State 
implementation  plan  (SIP)  revisions  to 
prohibit  specified  amounts  of  emissions 
of  oxides  of  nitrogen  (NOx)  (also 
referred  to  as  the  NOx  SIP  call).  Most 
importantly,  EPA  is  reopening  the 
period  for  emissions  inventory  revisions 
to  2007  baseline  sub-inventory 
information  used  to  estabUsh  each 
State's  budget  in  the  NOx  SIP  Call  to 
February  22. 1999.  This  includes 
source-specific  emission  inventory  data 
and  vehicle  miles  traveled  (VMT)  and 
nonroad  mobile  growth  rates,  VMT 
distribution  by  vehicle  class,  average 
speed  by  roadway  type,  inspection  and 
maintenance  program  parameters,  and 
other  input  parameters  used  in  the 
calculation  of  highway  vehicle 
emissions.  The  comment  period  for 
2007  baseline  sub-inventory  revisions 
will  be  reopened  for  two  related  notices 
of  proposed  rulemaking  concerning 
Clean  Air  Act  section  126  petitions  (the 
section  126  proposal)  and  Federal 
implementation  plans  for  the  NOx  SIP 
call  (the  FIP  proposal)  in  a  future  action. 
DATES:  This  rule  is  effective  December 
28, 1998. 

ADDRESSES:  Dockets  containing 
information  relating  to  this  rulemaking 
(docket  Nos.  A-96-56,  A-97-43,  and  A- 
98-12)  are  available  for  public 
inspection  at  the  Air  and  Radiation 
Docket  and  Information  Center  (6102), 
U.S.  Environmental  Protection  Agency, 
401  M  Street  SW,  room  M-1500, 
Washington,  DC  20460,  telephone  (202) 
260-7548,  between  8:00  a.m.  and  4:00 
p.m.,  Monday  through  Friday,  excluding 
legal  hoUdays.  A  reasonable  fee  may  be 
charged  for  copying.  E-mail  is  A-AND- 
R-DOCKET-GROUP@EPA.GOV. 
FOR  FURTHER  INFORMATION  CONTACT: 
General  questions  concerning  today's 
action  should  be  addressed  to  Kimber  S. 
Scavo,  Office  of  Air  Quahty  Planning 
and  Standards,  Air  Quality  Strategies 
and  Standards  Division,  MD-15, 
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Research  Triangle  Park.  NC  27711, 
telephone  (919)  541-3354;  e-mail: 
Bcavckimbei^pa.gov.  Specific 
questions  on  emissions  inventory 
updates  should  be  directed  to  Greg 
Stella,  Office  of  Air  QuaUty  Planning 
and  Standards,  Emissions  Monitoring 
and  Analysis  Division,  MD-14. 
Research  Triangle  Park,  NC  27711, 
telephone  (919)  541-3649;  e-mail: 
8tella.greg@epa.gov. 

8UPPI.EMENTARY  INFORMATION:  By  notice 
dated  October  27, 1998.  EPA  published. 
"Finding  of  Significant  Contribution 
and  Rulemaking  for  Certain  States  in  the 
Ozone  Transport  Assessment  Group 
Region  for  Purposes  of  Reducing 
Regional  Transport  of  Ozone,"  63  FR 
57356,  which  may  be  referred  to  as  the 
NOx  SIP  call.  By  notice  dated 
September  30, 1998,  EPA  proposed. 
"Findings  of  Significant  Contribution 
and  Rulemakings  on  Section  126 
-Petitions  and  Federal  Implementation 
Plans  for  Purposes  of  Reducing 
Interstate  Ozone  Transport."  63  FR 
52213.  On  October  21. 1998,  EPA 
published  longer,  more  detailed 
versions  of  these  proposals  entitled 
"Findings  of  Significant  Contribution 
and  Rulemaking  on  Section  126 
Petitions  for  Purposes  of  Reducing 
Interstate  Ozone  Transport."  63  FR 
56292.  and  "Federal  Implementation 
Plans  to  Reduce  the  Regional  Transport 
of  Ozone,"  63  FR  56394.  The  section 
126  proposal  ind  the  FIP  proposal  are 
related  to  the  final  NOx  SIP  call.  The 
comment  period  for  these  two  proposals 
closed  on  November  30. 1998. 

EmiMion  Inventory  Revisions 

The  EPA  has  received  nimierous 
requests  to  allow  more  time  to  accept 
revisions  to  source-specific  inventory 
data  used  to  establish  each  State's  base 
and  budget  in  the  NOx  SIP  Call  and  to 
also  allow  revisions  to  VMT  projections. 
The  final  SIP  call,  as  described  on  page 
57427,  provided  that  the  opportimity  for 
source-specific  inventory  data  revisions 
would  be  available  for  the  first  60  days 
of  the  12-month  period  between 
signatiue  of  the  NOx  SIP  call  and  the 
deadline  for  submission  of  the  required 
SIP  revisions  (i.e..  November  23, 1998). 
The  Agency  is  aware  of  difficulties  some 
States  have  had  accessing  the  emission 
inventory  data  bases.  Therefore,  EPA, 
today,  is  reopening  this  time  period  to 
60  days  fiom  the  date  of  publication  of 
this  rule  rather  than  signatiue  of  the 
NOx  SIP  call  and  to  accept  revisions  to 
VMT  projections.  However,  the  EPA 
strongly  urges  commenters  to  submit 
proposed  changes  to  the  inventories  of 
EGUs  greater  than  25  MWe  and  non- 
EGU  boilers  and  turbines  greater  than 


250  mmBtu/hr  within  30  days  bom  the 
date  of  publication  of  this  document, 
i.e..  January  25. 1999.  The  EPA  requests 
commenters  submit  comments  on  these 
sources  first  in  order  to  facilitate 
incorporation  of  any  necessary  changes 
into  the  budgets  for  the  section  126  final 
rulemaking  which  must  be  finalized  by 
April  30. 1999  in  accordance  with  the 
consent  decree  governing  EPA's  action 
on  the  pending  section  126  petitions. 
The  EPA  recommends  that  commenters 
also  submit  suggested  inventory 
revisions  to  the  dockets  for  the  section 
126  proposal  and  the  FIP  proposal.  By 
a  future  notification.  EPA  will  reopen 
the  comment  period  for  those  proposed 
actions  to  February  22. 1999  solely  for 
the  purpose  of  receiving  such  inventory 
revisions.  Additionally,  no  changes  to 
the  emissions  inventory  will  be  made 
imless  information,  as  specified  in 
Section  III.F.5  of  the  final  NOx  SIP  call, 
is  provided  to  corroborate  and  justify 
the  need  for  the  requested  modification. 
These  revisions  must  be  postmarked  by 
February  22, 1999  and  sent  directly  to 
the  Docket  Office  listed  in  ADDRESSES 
(in  dupUcate  form  if  possible).  (Docket 
no.  A-96-56  for  the  NOx  SIP  call,  A- 
97-43  for  the  section  126  proposal,  and 
A-98-12  for  the  FIP  proposal.)  Sources 
and  other  non-State  commenters  should 
also  send  a  copy  of  their  comments 
concerning  the  inventory  changes  to 
their  State  air  pollution  control  agency. 

Individuals  mterested  in 
modifications  requested  by  commenters 
may  review  the  materials  as  they  are 
submitted  and  available  in  the  dockets. 
With  respect  to  the  SIP  call,  within  60 
days  after  the  close  of  this  comment 
period— i.e.,  by  April  23, 1999— EPA 
will  evaluate  the  data  submitted  by 
commenters  and,  if  it  is  determined  to 
be  technically  justified,  revise  the  State 
budgets  for  the  NOx  SIP  call  to  reflect 
the  new  data. 

For  a  comment  to  be  considered,  the 
data  submitted  in  the  request  for 
modification  must  be  submitted  in 
electronic  format  (i.e.,  spreadsheet,  data 
base,  text  file)  and  must  be  accompanied 
by  information  to  support  the  requested 
change.  The  EPA  has  identified  the 
specific  data  elements  for  each  soiuce 
sector  that  must  be  included  in  the 
electronic  file  submitted  with  any  data 
modification  request.  For  budget 
calculation  purposes,  emphasis  should 
be  on  NOx  emissions,  noting  that  other 
precursor  emissions  and  modeling  data 
are  necessary  for  final  development  of 
the  modeling  inventory. 

However,  m  many  cases,  not  all  of  the 
inventory  information  needs  to  be 
corrected  and  resubmitted.  For  example, 
it  may  be  the  case  that  source-specific 
NOx  emission  rates  are  incorrect,  but  all 


stack  and  other  onissions  data  are 
acceptable.  In  these  cases,  it  is  not 
necessary  to  resubmit  the  entire 
inventory  record  data.  Only  source 
identification  information  and 
additional  data  that  require  correction 
need  to  be  resubmitted.  In  those  cases 
where  the  majority  of  the  data  are 
incorrect  or  the  submission  is  for  a  new, 
unaccounted  for  source,  complete  files 
with  all  data  fields  outlined  in  Section 
III.F.5  of  the  final  rulemaking  preamble 
must  be  submitted. 

For  those  sources  so  indicated  above, 
a  simplified  inventory  revision 
submittal  is  acceptable  and  must 
include  the  following  information: 

•  Source  sector  needing  revision. 

•  Identification  of  the  specific 
changes  requested  to  the  inventory.   ' 

•  Reason  for  requested  change. 

•  All  of  the  following  sector-specific 
information  in  electronic  file  format: 

Electric  Generating  Units 

Data  on  a  source-specific  basis 
including: 

•  Federal  Information  Placement 
System  State  Code. 

•  Federal  Information  Placement 
System  (FIPS)  County  Code. 

•  Plant  name. 

•  Plant  ID  numbers  (ORIS  code 
preferred  (ORIS  is  a  coding  mechanism 
used  by  the  Department  of  Eneigy  to 
track  plants  with  EGUs),  State  agency 
tracking  number  also  or  otherwise). 

•  Umt  ID  numbers  (a  unit  is  a  boiler 
or  other  combustion  device). 

•  Unit  type  (also  known  as  prime 
mover;  e.g.,  wall-fired  boiler,  stoker 
boiler,  combined  cycle,  combustion 
turbine,  etc.). 

•  Primary  fuel  on  a  heat  input  basis. 

•  Maximum  rated  heat  input  capacity 
of  unit. 

•  Nameplate  capacity  of  the  largest 
generator  the  unit  serves. 

•  1995  and  1996  ozone  season  heat 
inputs. 

•  1996  (or  most  recent)  average  NOx 
rate  for  the  ozone  season. 

Non-EGU  Point  Sources 

Data  on  a  source-specific  basis 
including: 

•  Federal  Information  Placement 

System  State  Code. 

•  Federal  Information  Placement 
System  (FIPS)  County  Code. 

•  Plant  name. 

•  Plant  ID  numbers  (National 
Emission  Data  System  (NEDS), 
Aerometric  Information  Retrieval 
System/ AIRS  Facility  Subsystem  (AIRS/ 
AFS),  and  State  agency  tracking  number 
also  or  otherwise). 

•  Unit  ID  numbers. 

•  Primary  source  classification  code 
(SCC). 


71222 


Federal  Register/Vol.  63.  No.  247 / Thursday.  December  24,  1998/Rules  and  Regulations 


•  Maxunuin  rated  heat  input  capacity 
of  unit. 

•  1995  ozone  season  or  typical  ozone 
season  daily  NOx  emissions. 

•  1995  existing  NOx  control 
efficiency. 

Stationary  Area  Sources 

Data  on  a  sub-category  specific  basis 
including: 

•  Federal  Information  Placement 
System  State  Code. 

•  Federal  Information  Placement 
System  (FIPS)  County  Code. 

•  Source  classification  code  (SCC). 

•  1995  ozone  season  or  typical  ozone 
season  daily  NOx  emissions. 

•  1995  existing  NOx  control 
efficiency. 

Nonroad  Mobile  Sources 

Data  on  a  sub-category  specific  basis 
including: 

•  Federal  Information  Placement 
System  State  Code. 

•  Federal  Information  Placement 
System  (FTPS)  County  Code. 

•  Source  classification  code  (SCC). 

•  1995  ozone  season  or  typical  ozone 
season  daily  NOx  emissions. 


•  1995  existing  NOx  control 
efficiency. 

Highway  Mobile  Sources 

Data  on  a  SCC  or  vehicle  type  basis 
including: 

•  Federal  Information  Placement 
System  State  Code. 

•  Federal  hiformation  Placement 
System  (FIPS)  County  Code. 

•  Primary  source  classification  code 
(SCC)  or  vehicle  type. 

•  1995  ozone  season  or  typical  ozone 
season  daily  vehicle  miles  traveled 
(VMT). 

The  EPA  is  also  accepting  comments 
on  VMT  and  nonroad  mobile  growth 
rates,  VMT  distribution  by  vehicle  class, 
average  speed  by  roadway  type, 
inspection  and  maintenance  program 
parameters,  and  other  input  parameters 
used  in  the  calculation  of  highway 
vehicle  emissions.  These  comments 
must  be  on  a  coimty-level  basis  and 
must  include  adequate  evidence  and 
explanation  for  any  differences  between 
the  input  parameters  used  in  the  final 
rulemalung  budgets  and  the  input 
parameters  being  proposed  in  the 


comments.  Comments  also  must  be 
consistent  with  other  State  submittals, 
including  SIPs,  transportation  plans  and 
conformity  demonstrations,  and  other 
documents,  or  must  contain  an 
explanation  for  the  differences  between 
the  comments  and  these  other  recent 
submittals  and  a  plan  to  correct  these 
other  submittals  to  make  them 
consistent  with  the  comments  submitted 
in  response  to  this  notice. 

This  process  will  not  change  the 
timeframes  for  the  FTP  (63  FR  56394)  or 
section  126  (63  FR  56292)  actions.  A 
courtesy  copy  of  comments  mailed  to 
Greg  Stella  at  the  address  Usted  above 
would  be  appreciated  in  addition  to  the 
formal  submittal  to  the  docket(s). 

Correction  to  Table  m-l 

When  EPA  published  the  final  SIP 
call.  EPA  inadvertently  included  as 
Table  III-l,  a  previous  version  of 
numbers  that  do  not  match  the  final 
budget  numbers  for  the  SIP  call  (see  63 
FR  57410).  The  following  Table  ffl-l 
includes  corrected  numbers. 


Table  lll-l.— state  Budgets  by  Energy  Source  Basis 

(Higher  of  1995  or  1996  EIA  data] 


State 


Column  1 


Alatiama 

Connecticut 

Delaware , 

District  of  Coiumbia 

Georgia 

Illinois 

Indiana _..._.. 

Kentudcy  „ 

Maryland 

Massachusetts 

Michigan 

Missouri 

New  Jersey  . 

New  York 

North  Carolina  _ „ 

Ohio  

Pennsylvania 

Rhode  Island 

South  Carolina _.. 

Tennessee  

Virginia 

West  Virginia 

Wisconsin 


Proposed 
irT)ut-t>ased 
budgets  fos- 
sil fueHxjm- 
ing  genera- 
tors 


Column  2 


Total 


30644 
5245 
4994 
152 
32433 
36570 
51818 
38775 
12971 
14651 
29458 
26450 
8191 
31222 
32691 
51493 
45971 
1609 
19842 
26225 
20990 
24045 
17345 

563785 


Revised 
(final)  input- 

t>ased 
budgets  fos- 
sil fuel-burn- 
ing genera- 
tors 

Column  3 


Output- 
based 
budgets— all 
generation 
sources 


Column  4 


29051 

2583 

3523 

207 

30255 

32045 

49020 

36753 

14807 

15033 

28165 

23923 

10863 

30273 

31394 

48468 

52000 

1118 

16290 

25386 

18258 

26439 

17972 

543825 


34949 

7703 

2400 

100 

32331 

44401 

32320 

24930 

13329 

11054 

32383 

19856 

12807 

39635 

32113 

39923 

53629 

2250 

23330 

26499 

19155 

22930 

15798 

543825 


Output- 
based 
budgets— all 
generation 
sources  ex- 
cept nuclear 

Column  5 


35186 
5173 
3225 
133 
31819 
27982 
43430 
33501 
13013 
13292 
32145 
22776 
11265 
39572 
30257 
47301 
47172 
3022 
14132 
26172 
15753 
30811 
16693 

543825 


Output- 
t>ased 
budgets  fos- 
sil fuei-txjrn- 
ing  genera- 
tors 

Column  6 


32854 

4471 

3428 

142 

30922 

29701 

45985 

34281 

13256 

13541 

32566 

23577 

11508 

32222 

29966 

50187 

48639 

3213 

13877 

24853 

15619 

32636 

16379 

543825 
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ludget  Reductions  for  Large  EGUs  and 
4on-EGU8 

The  2007  baseline  inventory  for  large 
SGUs  and  non-EGUs  is  based  on  the 
ini verse  of  sources  in  the  1995 
nventory  and  a  growth  factor  which 
iccounts  both  for  increases  in  use  of 
those  sources  and  for  new  sources  that 
[K)mmence  operation  after  1995.  As 
Bxplained  in  the  October  27, 1998,  NOx 
SIP  Call  and  as  further  clarified  later  in 
today's  notice,  die  final  State  budgets 
cap  emissions  on  all  large  EGUs  and 
Don-EGUs.  This  includes  both  sources 
that  operated  in  1995  and  were  part  of 
the  baseline  inventory  and  new  sources 
that  commence  operation  after  1995. 
Since  States  must  implement  emission 
reduction  strategies  that  either  cap 
emissions  from  these  sources  at  the 
levels  specified  in  the  SIP  Call  budgets 
or  achieve  equivalent  reductions,  all 
boilers  and  turbines  must  be  classified 
as  either  EGUs  or  non-EGUs  and  as 
small  or  large.  In  this  notice,  EPA 
reiterates  how  boilers  and  turbines  that 
existed  in  1995  were  classified.  As 
explained  above,  EPA  will  be  finalizing 
a  revised  1995  inventory  based  on 
additional  comments  received.  The 
classifications  that  EPA  uses  in  this 
inventory  are  the  ones  that  EPA  will  use 
in  2007  to  determine  if  a  imit  should  be 
included  in  the  EGU  or  non-EGU 
portion  of  this  budget.  This  notice  also 
clarifies  how  EPA  will  classify  units 
that  commence  operation  after  1995. 

Clarification  of  EGU  ClasBification  for 
PnipoM*  of  Estimating  Budget 
Reductions 

The  following  discussion  clarifies 
EPA's  classification  of  units  as  EGUs. 
This  clarification  also  applies  to  the 
proposed  FIP  and  the  EPA  action  imder 
section  1 26.  ■ 

Consistent  with  the  supplemental 
notice  of  proposed  rulemaking  (63  FR 
25902,  May  11, 1998)  and  the 
accompanying  technical  support 
document  related  to  budget 
development,  EPA  took  a  two-step 
approach  to  determining  which  of  the 
following  categories  a  boiler  or  turbine 
fit  into:  large  EGU,  small  EGU,  large 
non-EGU  or  small  non-EGU.  First,  EPA 
determined  if  a  boiler  or  turbine  fit  into 
the  category  of  EGU  or  non-EGU.  The 
EPA  then  determined  if  the  boiler 
should  be  classified  as  large  or  small. 

The  EPA  used  three  sources  of  data 
for  determining  if  a  generator's  purpose 
included  generation  of  electricity  for 
sale  and  thus  qualified  the  imit 
connected  to  the  generator  as  an  EGU. 


■  If  any  comments  are  received  on  the  following 
EGU  classification,  EPA  will  consider  them  in  the 
context  of  iU  final  section  126  and  FOP  actions. 


First,  EPA  treated  as  EGUs  all  units  that 
are  currenUy  reporting  under  Title  IV  of 
the  Clean  Air  Act.  Second,  EPA 
included  as  EGUs  any  additional  units 
that  were  serving  generators  reporting  to 
the  Energy  Information  Administration 
(EIA)  using  Form  860  in  1995.  Form  860 
is  submitted  for  utility  generators. 
Third,  EPA  included  units  serving 
generators  that  reported  to  EIA  using 
Form  867  in  1995.  Since  Form  867  is 
submitted  by  non-utility  generators, 
including  generators  "wUch  consume 
all  of  their  generation  at  the  facility," 
EPA  excluded  any  units  for  which  EPA 
had  information  indicating  that  the  unit 
was  not  connected  to  anygenerators 
that  sold  any  electricity.  Ims  was 
primarily  determined  by  excluding 
units  that  were  not  listed  as  sources  that 
sell  power  under  contract  to  the  electric 
grid  using  the  electric  generation 
forecasts  of  the  North  American  Electric 
ReliabiliW  Council. 

Once  EPA  determined  that  a  boiler  or 
turbine  should  be  classified  as. an  EGU, 
EPA  considered  that  unit  a  large  EGU  if 
it  served  a  generator  greater  than  25 
MWe  and  considered  it  a  small  EGU  if 
it  served  a  generator  less  than  or  equal 
to  25  MWe. 

While  EPA  believes  that  this 
methodology  was  the  best  way  to 
classify  existing  boilers  and  turbines 
given  the  data  available,  EPA  does  not 
believe  that  this  is  the  best  way  to 
classify  new  boilers  or  turbines  for 
regulatory  purposes.  The  EPA  will 
continue  to  use  this  methodology  to 
classify  units  that  operated  on  or  before 
December  31, 1995  as  EGUs  or  non- 
EGUs.  Any  requests  to  change  the  EGU/ 
non-EGU  categorization  of  a  unit 
operating  oh  or  before  December  31, 
1995  that  EPA  has  categorized  as  an 
EGU  or  a  non-EGU  or  any  requests  to 
add  a  unit  operating  on  or  before 
December  31, 1995  that  has  not  been 
categorized  as  an  EGU  or  a  non-EGU 
should  follow  the  methodology  based 
on  data  reported  to  EPA  and  EIA. 
outlined  above.  Once  EPA  responds  to 
comments  received,  EPA  does  not 
intend  to  reclassify  units  that  were  in 
operation  before  January  1, 1996 
because,  as  discussed  below,  EPA  uses 
a  different  approach  to  classify  units 
that  commence  operation  on  or  after 
January  1, 1996.  However,  EPA  may 
reconsider  unit  classifications  in  2007 
along  with  the  2007  transport 
reassessment. 

The  EPA  believes  there  are  two 
important  reasons  that  the  methodology 
outlined  above  is  not  appropriate  to  use 
on  an  ongoing  basis  for  new  boilers  or 
turbines.  First.  EPA  is  concerned  about 
the  completeness  of  data  using  this 
methodology.  The  EPA  has  this  concern 


because  there  are  limited  consequences 
to  not  reporting  to  EIA  and  because  EPA 
has  no  assurance  that  sources  will 
continue  to  be  required  to  report  to  EIA 
using  the  same  forms.  Second,  because 
of  changes  in  the  electric  generation 
industry  and  because  of  regulatory 
developments  such  as  the  SIP  call, 
ownere  and  operators  of  units  may  have 
an  incentive  to  install  small  (25  MWe  or 
less)  generators  to  larger  boilers  or 
turbines  that  are  primarily  used  for 
industrial  processes  and  not  electricity 
generation.  Such  sources  should  be 
considered  large  and  be  controlled. 

For  units  commencing  operation  on  or 
after  January  1. 1996,  EPA  plans  to  use 
the  following  two-step  process.  Firat, 
EPA  intends  to  classify  as  an  EGU  any 
boiler  or  turbine  that  is  connected  to  a 
generator  greater  than  25  MWe  from 
which  any  electricity  is  sold.  This  will 
be  based  on  information  reported 
directly  to  the  State  under  the  SIP  (or 
EPA  in  the  case  of  a  FIP  or  section  126 
action).  The  EPA  believes  this  addresses 
the  first  concern  about  completeness  of 
data,  as  discussed  in  the  previous 
paragraph.  Second,  if  a  boiler  or  turbine 
is  coimected  to  a  generator  equal  to  or 
less  than  25  MWe  from  which  any 
electricity  is  sold,  it  will  be  considered 
a  small  EGU  if  it  has  the  potential  to  use 
more  than  50.0  percent  of  the  usable 
energy  from  the  boiler  or  turbine  to 
generate  electricity.  This  will  address 
EPA's  second  concern  (discussed  in  the 
previous  paragraph)  about  ownere  or 
operatore  of  large  boilere  and  turbines 
that  have  small  generators.  All  other 
boilera  and  turbines  (including  boilere 
and  turbines  connected  to  generatore 
equal  to  or  less  than  25  MWe  from 
which  any  electricity  is  sold  and  which 
have  the  potential  to  use  50.0  percent  or 
less  of  the  usable  energy  from  the  boiler 
or  turbine  to  generate  electricity)  will  be 
considered  non-EGUs  and  the  process 
described  below  should  be  used  to 
classify  those  units  as  large  or  small. 
Once  a  unit  has  been  classified.  EPA 
does  not  intend  to  reclassify  that  unit, 
but  may  reconsider  unit  classification  in 
2007  along  with  the  2007  transport 
reassessment. 

Clarification  of  Non-EGU  Large  Source 
Claaaification  for  Purposes  of 
Estimating  Budget  Reductions 

The  following  discussion  clarifies 
EPA's  classification  of  "large"  and 
"small"  sources  for  categories  of  the 
non-EGU  point  sources  affected  by  the 
emissions  budget  reductions.  The 
"large"  non-EGU  point  source  categories 
involved  in  the  budget  reductions  are 
boilere.  turbines,  stationary  internal 
combustion  engines,  end  cement  plants. 
The  following  method  was  used  to 
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identify  "large"  and  "small"  non-EGU 
boilers  and  turbines  (for  more  detailed 
information  refer  to  tbe  "Development 
of  Modeling  Inventory  and  Budgets  for 
Regional  SIP  Call"  document. 
September  24. 1998.  in  docket  A-96- 
56): 

1.  Where  boiler  heat  input  capacity 
data  were  available  for  a  unit,  those  data 
were  used.  Units  with  such  data  that  are 
less  than  or  equal  to  250  mmBtu  are 
"small"  and  units  greater  than  250 
mmBtxi/hr  are  "large." 

2.  Where  boiler  heat  input  capacity 
data  were  not  available  for  a  unit,  those 
data  were  estimated,  as  described  in  the 
NPR  and  SNPR.  Units  esUmated  to  be 
greater  than  250  mmBtu/hr  are  "large." 

3.  Where  boiler  heat  input  capacity 
data  were  not  available  for  a  unit  and 
where  the  boiler  capacity  was  estimated 
to  be  less  than  250  mmBtu/hr,  1995 
point-level  emissions  were  checked  for 
each  unit.  If  the  1995  average  daily 
ozone  season  emissions  were  greater 
than  one  ton,  the  imit  was  categorized 
as  a  "large"  source;  otherwise,  the  unit 
was  categorized  as  a  "small"  source. 

A  stationary  internal  combustion 
engine  and  a  cement  plant  were 
determined  to  be  "large"  if  its  1995 
average  daily  ozone  season  emissions 
were  greater  than  one  ton.  The  heat 
input  capacity  does  not  affect  its 
classification  as  large  or  small. 

Qarification  to  40  CFR  51.121(f)(2)(ii) 

This  notice  clarifies  that  40  CFR 
51.121(f)(2)(ii)  requires  that  if  a  State 
controls  large  EGUs  and  large  non-EGU 
boilers,  turbines  and  combined  cycle 
units  for  purposes  of  complying  with 
the  NOx  SIP  call,  those  control 
measures  must  assiu«  that  collectively 
all  such  sources,  including  new  or 
modified  units,  will  not  exceed  the  total 
NOx  emissions  projected  for  such 
sources  and  that  those  control  measures 
must  be  in  place  no  later  than  May  1, 
2003.  The  amendment  made  to  40  CFR 
51.121(f)(2)(ii)  in  this  correction  notice 
also  clarifies  that  if  SIP  rules  allow  the 
large  EGUs  and  large  non-EGU  boilers, 
turbines,  and  combined  cycle  units  to 
use  credits  bom  the  State  compliance 
supplement  pool,  those  units  may  use 
credit  from  the  State  compliance 
supplement  pool  during  the  2003  or 
2004  control  seasons. 

Section  51.121(f)(2)(ii)  in  the  October 
27  final  SEP  call  requires  that  if  a  State 
elects  to  impose  control  measiues  on 
fossil  fiiel-fired  NOx  sources  serving 
electric  generators  with  a  nameplate 
capacity  greater  than  25  MWe  or  boilers, 
combustion  turbines  or  combined  cycle 
units  with  a  maximum  design  heat 
input  greater  tban  250  mmBtu/hr.  those 
measures  must  assure  that  collectively 


all  such  sources,  including  new  or 
modified  units,  will  not  exceed  in  the 
2007  ozone  season  the  total  NOx 
emissions  projected  for  such  sources. 
Section  51.121(b)(l)(i)  requires  that  SIP 
revisions  must  contain  control  measiues 
adequate  to  prohibit  NOx  emissions  in 
excess  of  the  budget  for  that  jurisdiction 
and  40  CFR  51.121(b)(l)(ii)  requires  that 
those  control  measures  be  implemented 
by  May  1,  2003.  Therefore,  40  CFR 
51.121(f)(2)(ii)  is  amended  to  contain  an 
exphcit  reference  to  40  CFR 
51.121(b)(l)(i)  and  (ii).  This  amendment 
clarifies  that  the  control  measiues 
adopted  for  large  EGUs  and  large  non- 
EGU  boilers,  turbines,  and  combined 
cycle  units  sources,  including  new  or 
modified  units,  must  be  in  place  by  May 
1,  2003." 

Additionally,  by  referencing  40  CFR 
51.121(b)(l)(i)  (40  CFR  51.121(b)(l)(i) 
references  40  CFR  51.121(e)  which 
provides  for  distribution  of  the 
compliance  supplement  pool)  in  40  CFR 
51.121(f)(2)(ii).  this  noUce  clarifies  that 
if  SIP  rules  allow  large  EGUs  and  large 
non-EGU  boilers,  turbines  and 
combined  cycle  units  to  use  credits  from 
the  State  compliance  supplement  pool, 
those  sources,  including  new  or 
modified  units,  may  demonstrate 
compliance  in  the  2003  and  2004 
control  seasons  using  credit  from  the 
compliance  supplement  pool. 

Correction  to  40  CFR  96.42 

This  notice  corrects  the  formula  for 
distributing  unused  allowances  in  the 
new  source  set-aside  back  to  existing 
sources.  The  October  27  final  SIP  call 
mistakenly  included  an  extra 
parenthesis  in  the  text  of  40  CFR  96.42. 
The  text  of  40  CFR  96.42  is  corrected  to 
remove  the  extra  parenthesis  so  that  the 
formula  reads:  Unit's  share  of  NOx 
allowances  remaining  in  allocation  set- 
aside  =  Total  NOx  allowances  remaining 
in  allocation  set-aside  x  (Unit's  NOx 
allowance  allocation  +  State  trading 
program  budget  excluding  allocation 
set-aside). 

Correction  to  Page  57,404 

On  page  57,404.  third  column,  the 
carryover  sentence,  beginning,  "The  Air 
Quality  Modeling  TSD  *  *  *"  is 
inaccurate  and  is  replaced  with  the 
following:  "The  'National  Air  Quahty 
and  Emissions  Trends  Report,  1996,' 
included  in  the  docket  as  VI-C-18. 
contains  information  as  to  the 
reductions  in  ozone  values  that  have 
resulted  from  these  controls." 

Administrative  Requirements 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 


Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Roister.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

Under  Executive  Order  12866  (58  FR 
51735.  October  4. 1993).  this  acUon  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty,  contain  any 
unfunded  mandate,  or  impose  any 
significant  or  unique  impact  on  small 
governments  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4).  This  acUon  also  does 
not  require  prior  consultation  with 
State,  local,  and  tribal  government 
officials  as  specified  by  Executive  Order 
12875  (58  FR  58093.  October  28, 1993) 
or  Executive  Order  13084  (63  FR  27655 
(May  10, 1998).  or  involve  special 
consideration  of  envfronmental  justice 
related  issues  as  required  by  Executive 
Order  12898  (59  FR  7629,  February  16. 
1994).  Because  this  action  is  not  subject 
to  notice-and-comment  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute,  it  is  not  subject  to 
the  regulatory  flexibility  provisions  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.).  This  action  also  is  not 
subject  to  Executive  Order  13045 
(Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks)  (62  FR  19885,  April  23. 1997) 
because  EPA  interprets  E.0. 13045  as 
applying  only  to  those  regulatory 
actions  that  are  based  on  health  or  safety 
risks,  such  that  the  analysis  required 
under  section  5-501  of  the  Order  has 
the  potential  to  influence  the  regulation. 
This  action  is  not  subject  to  E.0. 13045 
because  it  does  not  establish  an 
environmental  standard  intended  to 
mitigate  health  or  safety  risks.  In 
addition,  the  National  Technology 
Transfer  and  Advancement  Act  of  1997 
(NTTAA)  does  not  apply  because 
today's  action  does  not  require  the 
public  to  perform  activities  conducive 
to  the  use  of  voluntary  consensus 
standards  under  that  Act.  The  EPA's 
compliance  with  these  statutes  and 
Executive  Orders  for  the  underlying 
rule,  the  final  NOx  SIP  call,  is  discussed 
in  63  FR  57477-81  (October  27.  1998). 
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List  of  Subjects 

40CFRPart51 

Environmental  protection,  Air 
jUution  control,  Administrative 
iiactice  and  procediu-e,  Carbon 
tonoxide,  Intergovernmental  relations, 
litrogen  dioxide.  Ozone,  Particulate 

atter.  Reporting  and  recordkeeping 
_  ^juirements.  Sulfur  oxides, 
ransportation.  Volatile  organic 
:ompoimds. 

to  CFR  Part  96 

Environmental  protection, 
Administrative  practice  and  procedure, 
Mr  pollution  control,  Nitrogen  dioxide, 
Reporting  and  recordkeeping 
requirements. 

Dated:  December  18. 1998. 
Robert  Perciasepe. 
Assistant  Administrator  for  Air  and 
Radiation. 

40  CFR  parts  51  and  96  are  amended 
as  follows: 

PART  51— REQUIREMENTS  FOR 
PREPARATION.  ADOPTION,  AND 
SUBMITTAL  OF  IMPLEMENTATION 
PLANS 

1.  The  authority  citation  for  part  51 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Sut)part  G— Control  Strategy 
[Amended] 

2.  Section  51.121  is  amended  to  revise 
paragraphs  (e)(4)  introductory  text  and 
(f)(2)(ii)  to  read  as  follows: 

f  51.121    Findings  and  requirements  for 
submission  of  Stats  implementation  plan 
revisions  relating  to  emissions  of  oxides  of 
nitrogen. 

*        •        •        *        • 

(e)  *  *  • 

(4)  If.  no  later  than  February  22. 1999. 
any  member  of  the  public  requests 
revisions  to  the  source-specific  data  and 
vehicle  miles  traveled  (VMT)  and 
nonroad  mobile  growth  rates.  VMT 
distribution  by  vehicle  class,  average 
speed  by  roadway  type,  inspection  and 
maintenance  program  parameters,  and 
other  input  parameters  used  to  establish 
the  State  budgets  set  forth  in  paragraph 
(e)(2)  of  this  section  or  the  2007  baseline 
sub-inventory  information  set  forth  in 
paragraph  (g)(2)(ii)  of  this  section,  then 
EPA  will  act  on  that  request  no  later 
than  April  23, 1999  provided: 
»        *        *        •        • 

(f)*  *  • 
(2)*  *  * 
(ii)  Impose  enforceable  mechamsms, 

in  accordance  with  paragraphs  (b)(1)  (i) 
and  (ii)  of  this  section,  to  assure  that 
collectively  all  such  sources,  including 


new  or  modified  imits,  will  not  exceed 
in  the  2007  ozone  season  the  total  NOx 
emissions  projected  for  such  sources  by 
the  State  pursuant  to  paragraph  (g)  of 
this  section. 


PART  9fr-N0x  BUDGET  TRADING 
PROGRAM  FOR  STATE 
IMPLEMENTATION  PLANS 

3.  The  authority  citation  for  part  96 
continues  to  read: 

Authority:  U.S.C.  7401,  7403,  7410.  and 
7601. 

4.  Section  96.42  is  amended  in 
paragraph  (f)  to  revise  the  formula 
immediately  preceding  the  word 
"Where:"  to  read  as  follows: 

§96.42    NOx  allowance  aliocations. 

•  •        *        •        • 

(0  •  *  * 

Unit's  share  of  NOx  allowances  remaining 
in  allocation  set-aside  =  Total  NOx 
allowances  remaining  in  allocation  set-aside 
X  (Unit's  NOx  allowance  allocation  +  State 
trading  program  budget  excluding  allocation 
set-aside) 

•  *         *         •         • 

(FR  Doc.  98-34150  Filed  12-23-98;  8:45  am] 
BILUNO  CODE  MM-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  266  and  273 


[FRL-«207-71 

RIN  2O6O-1ADI9 

Universal  Waste  Rule  (Hazardous 
Waste  Management  System; 
Modification  of  the  Hazardous  Wast* 
Recycling  Regulatory  Program) 

agency:  Environmental  Protection 

Agency. 

ACTION:  Final  rule;  correcting 

amendments. " 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  correcting  errors  that 
appeared  in  the  Universal  Waste  Rule 
which  was  pubUshed  in  the  Federal 
Register  (FR)  on  May  11, 1995  (60  FR 
25492).  This  final  rule  creates  no  new 
regulatory  requirements;  rather  it:  makes 
three  corrections  to  the  regulations 
governing  management  of  spent  lead- 
acid  batteries  that  are  reclaimed; 
corrects  the  definition  of  a  small 
quantity  imiversal  waste  handler;  and 
clarifies  the  export  requirements  which 
apply  to  destination  faciUties  when 
destination  faciUties  act  as  universal 
waste  handlers. 
EFFECTIVE  DATE:  December  24, 1998. 


FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA/ 
Superfund  Hothne  at  (800)  424-9346 
(toll  free)  or  TDD  800  553-7672  (hearing 
impaired).  Contact  the  RCRA  Hotline  in 
the  Washington,  D.C.  metropolitan  area 
at  (703)  412-9810  or  TDD  703  412- 
3323.  For  specific  information 
concerning  the  Universal  Waste  Rule, 
contact  Mr.  Bryan  Groce  at  (703)  308- 
8750,  Office  of  SoUd  Waste,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington.  DC  20460. 
mailcode  5304W.  This  rule  is  available 
on  the  Internet.  Please  follow  these 
instructions  to  access  the  rule 
electronically:  From  the  World  Wide 
Web  (WWW).  type://www.epa.gov/ 
epaoswer,  then  select  option  for  Laws 
and  Regulations.  The  official  record  for 
this  action  is  kept  in  a  paper  format. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

1.  What  is  the  statutory  authority  for  this 

rule? 

2.  Does  this  rule  create  any  new  federal 

requirements? 

3.  What  does  this  rule  do? 

4.  Why  are  the  clarifications  and  corrections 

necessary? 

5.  What  other  changes  have  been  made  as  a 

result  of  this  rule? 

6.  What  federal  requirements  apply  to  spent 

lead-acid  batteries? 

7.  Why  are  there  two  options  for  managing 

lead-acid  batteries? 

8.  Is  lead-acid  battery  regeneration  a  type  of 
reclamation?  If  yes,  why  did  EPA  decide 
to  regulate  it  differently  from  other  lead- 
acid  battery  reclamation? 

9.  How  does  today's  technical  correction 
clarify  requirements  for  handling  spent 
lead-acid  batteries  that  will  be 
regenerated? 

10.  How  does  today's  technical  correction 
affect  management  requirements  for 
storing  lead-acid  batteries  before 
reclaiming  them? 

11.  How  does  today's  technical  correction 
change  the  definition  of  "small  quantity 
handler  of  universal  waste?" 

12.  How  is  EPA  correcting  requirements 
related  to  exports  of  universal  wastes? 

13.  Why  isn't  EPA  proposing  these  changes 
for  public  comment  and  establishing  an 
effective  date  later  than  the  promulgation 
date? 

14.  Does  this  technical  correction  meet 
conditions  described  in  the  Executive 
Order  12866,  the  Regulatory  Flexibility 
Act,  the  Unfunded  Mandates  Reform  Act 
of  1995,  the  Paperwork  Reduction  Act, 
the  National  Technology  Transfer  and 
Advancement  Act  of  1995,  and  the 
Executive  Orders  13045, 12875.  and 
13084? 

15.  Has  EPA  submitted  this  rule  to  Ck>ngress 
and  the  General  Accounting  Office? 
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1.  What  Is  the  Statutory  Authority  for 
This  Rule? 

EPA  is  issuing  this  rule  under  the 
authority  of  sections  1006,  2002(a), 
3002, 3003.  3004,  3005.  3010  and  3017 
as  amended  by  the  Resoiuce 
Conservation  and  Recovery  Act  of  1976 
(codified  as  42  U.S.C.  6905.  6912(a). 
6922.  6923.  6924.  6925.  6930. and 
6937). 

2.  Does  This  Rule  Create  Any  New 
Federal  Requirements? 

No.  This  rule  is  a  technical  correction 
and  creates  no  new  regulatory 
requirements.  Rather,  it  corrects  certain 
regulatory  provisions  that  apply  to 
regenerating  and  storing  lead-acid 
batteries.  The  lead-acid  battery 
provisions  and  the  provisions  for  battery 
regeneration  were  originally  included  in 
a  final  rule  promulgated  on  January  4. 
1985  Final  Rule  (50  PR  614)  and  were 
mistakenly  changed,  deleted  or 
incorrectly  worded  in  the  final 
Universal  Waste  Rule  of  May  11, 1995 
(60  FR  25492).  This  rule  also  corrects 
the  definition  of  a  small  quantity 
universal  waste  handler,  and  clarifies 
the  export  requirements  which  apply  to 
destination  facilities  when  destination 
fiacilities  act  as  universal  waste 
handlers. 

3.  What  Does  This  Rule  Do? 

This  rule  amends  portions  in  Chapter 
40  of  the  Code  of  Federal  Regulations 
(CFR)  Parts  266  and  273.  Specifically, 
the  rule: 


(a)  Clarifies  the  lead-acid  battery 
regeneration  exemption  (40  CFR 
266.80(a)). 

(b)  Clarifies  that  lead-acid  batteries 
that  are  stored  before  reclamation  other 
than  regeneration  must  be  managed  in 
accordance  with  the  lead-acid  battery 
storage  requirements.  (See  40  CFR 
266.80(b)). 

(c)  Reinserts  the  spent  lead-acid 
battery  storage  requirements  which  were 
mistakenly  left  out  in  the  May  11, 1995 
Universal  Waste  Rule. 

(d)  Corrects  the  current  definition  of 
small  quantity  universal  waste  handler 
found  in  the  regulatory  text  in  order  to 
be  consistent  with  the  correct  definition 
in  the  preamble  to  the  final  rule  (40  CFR 
273.6). 

(e)  Corrects  preamble  statements 
providing  the  regulatory  references  for 
universal  waste  export  requirements 
that  apply  to  destination  facilities. 

4.  Why  Are  the  Clarifications  and 
Corrections  in  This  Rule  Necessary? 

The  Universal  Waste  Rule 
inadvertently: 

(a)  Created  confusion  about 
requirements  for  handling  spent  lead- 
acid  batteries  that  will  be  regenerated. 

(b)  Deleted  management  requirements 
for  storing  lead-acid  batteries  before 
reclaiming  them. 

(c)  Defined  "small  quantity  handler  of 
imiversal  waste"  incorrectly. 

(d)  Included  in  the  preamble  an 
incorrect  citation  for  export 
requirements  which  apply  to 


destination  facilities  that  export 
universal  wastes. 

5.  What  Other  Changes  Have  Been 
Made  as  a  Result  of  This  Rule? 

EPA  has  chosen  to  rewrite  and 
reorganize  §  266.80,  which  covers 
requirements  for  lead-acid  batteries  that 
are  to  be  reclaimed  so  that  they  are 
clearer  and  easier  to  use.  These  changes 
are  made  as  part  of  the  Agency's 
ongoing  efibrts  at  regulatory 
reinvention.  Although  the  format  has 
changed  as  a  result  of  rewriting  the 
regulatory  text  in  "plain  language,"  this 
final  rule  creates  no  new  regulatory 
requirements.  EPA  is  not  intending  to 
revise,  reopen  or  reconsider  the  merits 
of  any  other  aspects  of  the  existing 
regulatory  requirements  at  40  CFR 
266.80. 

It  is  important  to  imderstand  that  all 
of  the  requirements  foimd  in  today's 
final  regulations,  including  those  set 
forth  in  table  format,  constitute  binding, 
enforceable  legal  requirements.  The 
plain  language  format  used  in  today's 
final  regulation  for  lead-acid  batteries 
may  appear  different  fi'om  other  rules, 
but  it  establishes  binding,  enforceable 
legal  requirements  like  those  in  the 
existing  regulations  at  40  CFR  part  266. 

6.  What  Federal  Requirements  Apply  to 
Spent  Lead-Add  Batteries? 

The  federal  regulations  that  apply  to 
spent  lead-acid  batteries. have  changed 
over  time.  The  following  table 
sununarizes  how  the  requirements  have 
evolved: 


Date 


1-4-85 


Rule 


40  CFR  266.30  (subsequently  changed 
to  40  CFR  266.80). 


Legal  requirements 


1-4-85  .. 
5-11-95 


40CFR261.6(a)(3)(ii) 


Universal  Waste  Rule  40  CFR  Part  273 


(1)  Exempte  spent  lead-acid  batteries  from  hazardous  waste  management  require- 
ments wrien  they  are:  ^^ 

(a)  Handled  by  anyone  (i.e.,  retailers,  wholesalers,  local  service  stations)  other  than 
reclaimers  (i.e..  a  battery  cracker  or  secondary  lead  smelter)- 

(b)  Collected  and  stored  at  intermediate  facilities  (i.e..  collection  facilities)  before 
being  sent  to  reclaimers;  and  '^•wo 

(c)  Transported. 

(2)  Requires  battery  crackers  or  secondary  lead  smelters  to  manage  spent  lead-ackj 
batlenes  as  hazardous  waste  when  storing  the  batteries  before  reclaiming  them 

Exempts  sperit  lead-add  and  other  batteries  from  hazardous  waste  management  re- 
quirements If  they  are  returned  to  a  battery  manufacturer  for  regeneration 

^^1"®T2!®*^  *®.  P'o^s'O"  <40.  CFR  261.6(a)(3)(ii))  that  exerrpted  batteries  from 
hazardous  waste  management  requirements  if  they  are  to  be  regenerated 

(2)  Non-lead  acid  batteries  (except  as  provided  in  Pub«c  Law  104-142,  entitled  the 
-Merairy-containing  and  Rechargeable  Battery  Management  AcT)  may  be  man- 
aged in  accordance  wHh  requirements  in  either 

(a)  Universal  Waste  Rule  (40  CFR  Part  273);  or 

(b)  Full  Subtitle  C  regulatton  (40  CFR  Parts  260  through  272). 

!!!  ^"^  '*?^*^  banenes  may  be  managed  according  with  requirements  of  either: 

(a)  Universal  Waste  Rule  (40  CFR  Part  273);  or 

(b)  Special  requirements  in  40  CFR  266  Subpart  G. 
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i -13-96 


Dale 


Rule 


Mercury-Containing  and  Rechargeable 
Battery  Management  Act  (PL  104-142) 
Section  104(a),  to  be  codHied  in  a  fu- 
ture EPA  action,  but  directly  enforce- 
able as  a  matter  of  law  on  the  date  of 
passage. 


Section  104(a)(2)  of  the  Mercury-Contain- 
ing and  Rechargeable  Battery  Manage- 
ment Act 


Legal  requirements 


(1)  Requires  that  the  collection,  storage,  and  transportation  of  the  following  types  of 
batteries  be  regulated  under  the  May  11, 1995  Universal  Waste  Rule: 

(a)  Used  rechargeable  batteries 

(b)  Certain  lead-acid  batteries  not  managed  under  40  CFR  266  Subpart  G 

(c)  Rechargeable  alkaline  batteries 

(d)  Certain  mercury-containing  batteries  t>anned  for  donrwstic  sale 

(e)  Used  consumer  products  containing  rechargeable  batteries  that  areni  easily  re- 
movable. 

(2)  Stipulates  that  section  104(a)  does  not  apply  to  any  lead-acid  battery  that  is  man- 
aged in  accordance  with  requirements  in  40  CFR  266  Subpart  G  or  equivalent  re- 
quirements in  an  approved  state  program.  ^^^^ 


'.  Why  Are  There  Two  Options  for 
1  i1wMgi«B  Lead<Acid  Batteries? 

EPA  included  lead-add  batteries  in 
1  he  Universal  Waste  Rule  as  a 
onvenience  to  generators  and  handlers 
tiat  accumulate  different  types  of  spent 
lazardous  waste  batteries.  In  some 
^ases,  it  may  be  easier  to  manage  all 
spent  batteries  in  the  same  way  vmder 
he  Universal  Waste  Rule,  rather  than 
^parating  out  the  lead-acid  batteries  for 
landling  under  40  CFR  Part  266.  EPA 
stained  the  requirements  for  lead-add 
Mtteries  in  40  CFR  266.80  because  they 
lave  resulted  in  a  very  successful 
recycling  program  for  automotive 
Datteries.  Ninety  percent  of  all  used 
lutomotive  lead-add  batteries  are 
recycled. 

B.  Is  Lead-Acid  Battery  Regeneration  A 
1^  of  RecUmation?  If  Yes,  Why  Did 
EPA  Decide  to  Regulate  It  Differently 
From  Other  Lead- Add  Battery 
Reclamation? 

Yes.  regeneration  is  a  type  of 
redamation  that  EPA  has  authority  to 
regulate.  However,  in  1985  EPA  chose  to 
exempt  it  from  regulation  because 
battery  regeneration  posed  low 
environmental  risks  and  resembled 
recycling  activities  that  EPA  did  not 
regulate.  (See  48  FR  at  14496;  50  FR  at 
649.)  Exempt  "regeuCTation"  indudes 
only  replacing  drained  electrolyte  fluids 
and  replacing  "bad"  battery  cells.  (See 
48  FR  at  14496.) 

EPA  felt  that  the  recycling  of  lead- 
add  batteries  to  recover  lead  posed 
different  enviroiunental  risks.  (See  48 
FR  at  14496,  note  50.)  The  lead  recovery 
process  involves  craddng  battery 
aiS'"g«  and  smelting  the  lead  plates. 
EPA  chose  to  regulate  storage  by  battery 
reclaimers  prior  to  this  type  of 
reclamation.  EPA  also  noted  that  wastes 
from  the  reclamation  process  would 
continue  to  be  regulated.  (See  48  FR  at 
14496.)  EPA  chose  not  to  regulate 
storage  by  other  persons  and  chose  not 
to  regulate  transportation,  finding  that  a 
number  of  fedors  made  regulation 
unnecessary.  (See  48  FR  14498-99.) 
Today's  clarification  of  the  lead-add 


battery  rules  does  not  change  any 
requirements  and  does  not  provide  new 
opportunity  imder  section  7006  of 
RCRA  to  diallenge  the  earlier  actions 
that  put  the  rules  in  place. 

9.  How  Does  Today's  Technical 
Correction  Clarify  Requirements  for 
Handling  Spent  Lead-Acid  Batteries 
That  Will  Be  Regenerated? 

As  currently  drafted,  40  CFR 
266.80(a),  reads:  "Persons  who  generate, 
transport,  or  colled  spent  batteries,  who 
regenerate  spent  batteries,  or  who  store 
spent  batteries  but  do  not  reclaim  them 
(other  than  spent  batteries  that  are  to  be 
regenerated)  are  not  subjed  to 
regulation  under  parts  262  through  266 
or  part  270  or  124  of  this 
chapter  *  *  *".  We  are  concerned  that 
the  meaning  of  the  phrase  within  the 
parentheses  isn't  clear.  Today's 
technical  correction  changes  40  CFR 
266.80(a)  by  replacing  it  with  a  table 
that  more  fully  explains  when  lead-add 
batteries  are  exempt  from  hazardous 
waste  management  requirements.  The 
table  reflects  EPA's  original  intent  (as 
expressed  in  the  Universal  Waste  Rule 
published  on  May  11. 1995)  for  the 
amendment  made  to  40  CFR  266.80. 

10.  How  Does  Today's  Technical 
CiMTection  Affed  Management 
Requirements  for  Storing  Lead-Acid 
Batteries  Before  Redaiming  Them? 

Today's  action  does  not  change  any 
management  requirements  for  storage  of 
lead-add  batteries.  When  EPA  amended 
40  CFR  266.80  in  the  final  Universal 
Waste  Ride,  the  management 
requirements  for  storing  spent  lead-acid 
batteries  before  reclamation  were 
mistakerdy  deleted.  (Compare  40  CFR 
266.80(b)(l)-(4)(1994  edition)  with 
§  266.80(b)  at  60  FR  25542.)  Today's 
technical  correction  restores  to  40  CFR 
266.80(b)  the  deleted  storage 
requirements  for  spent  lead-acid 
batteries  when  the  batteries  aren't 
regenerated.  In  addition,  for  the  sake  of 
clarity,  the  restored  requirements  have 
been  reorganized  by  separating  the 
requirements  for  interim  status  fecilities 


and  permitted  fadlities.  Further,  the 
restored  requirements  have  been 
reorganized  so  that  they  are  presented  in 
a  more  readable  format.  Although  the 
requiraments  have  been  separated  and 
reformatted,  they  are  substantively  the 
same  as  those  mistakenly  deleted.  In 
other  words,  there  are  no  new 
requirements  as  a  result  of  these 
modifications. 

Spedfically.  the  restored  provisions 
list  the  applicable  requirements  for 
interim  status  fadUties,  which  include: 
(1)  Notification  requirements  under 
section  3010  of  RCRA;  (2)  All  applicable 
provisions  in  subpart  A  of  40  QFR  part 
265;  (3)  All  appUcable  provisions  in 
subpart  B  of  40  CFR  part  265  (but  not 
§  265.13,  dealing  vtrith  waste  analysis); 
(4)  All  appUcable  provisions  in  subparts 
C  and  D  of  40  CFR  part  265;  (5)  All 
appUcable  provisions  in  subpart  E  of  40 
CFR  part  265  (but  not  §§  265.71  and 
265.72.  dealing  with  the  use  of  the 
manifest  and  manifest  discrepandes); 
(6)  AU  appUcable  provisions  in  subparts 
F  throu^  L  of  40  CFR  part  265  of  this 
chapter;  and  (7)  AU  appUcable 
provisions  in  40  CFR  parts  270  and  124. 
Likewise,  the  restored  provisions  Ust 
the  appUcable  requirements  for 
permitted  faciUties  which  include:  (1) 
Notification  requirements  under  section 
3010  of  RCRA;  (2)  AU  appUcable 
provisions  in  subpart  A  of  40  CFR  part 
264;  (3)  AU  appUcable  provisions  in 
subpart  B  of  40  CFR  part  264  (but  not 
§  264.13.  dealir^  with  waste  analysis); 
(4)  AU  appUcable  provisions  in  subparts 
C  and  D  of  40  CFR  part  264;  (5)  AU 
appUcable  provisions  in  subpart  E  of  40 
CFR  part  264  (but  not  §  264.71  or 
§  264.72.  dealing  with  the  use  of  the 
manifest  and  muiifest  discrepandes); 
(6)  AU  applicable  provisions  in  subparts 
F  through  L  of  40  CFR  part  264;  and  (7) 
All  appUcable  provisions  in  40  CFR 
parts  270  and  124.  Again.  EPA  takes  the 
position  that  this  clarification  of 
existing  provisions  does  not  provide 
new  opportimity  to  chaUenge  them. 
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11.  How  Does  Today's  Technical 
Correction  Change  the  Definition  of 
"Small  Quantity  Handler  of  Universal 
Waste?" 

Today's  technical  correction  changes 
the  current  definition  of  "small  quantity 


handler  of  universal  waste"  by  making 
it  consistent  with  the  definition  in  the 
preamble  to  the  May  11, 1995  Universal 
Waste  Final  rule.  The  correction  clearly 
distinguishes  the  difference  between  a 
small  quantity  handler  of  universal 
waste  and  a  large  quantity  handier  of 


universal  waste.  Without  today's 
technical  correction,  there  is  the 
potential  for  confusion  when 
distinguishing  small  quantity  handlers 
from  large  quantity  handlers  since  the 
current  regulatory  definitions  are  not 
mutually  exclusive. 


Current  definition  of  small  quantity  handler  of  universal  waste 


"A  sniall  quantity  handler  of  universal  waste  means  a  universal  waste 
handter  (as  defined  in  this  section)  who  does  not  accumulate  mcxe 
than  5000  kilograms  total  of  universal  waste*  *  *. 


Newly  corrected  definition  of  small  quantity  handler  of  universal  waste 


A  small  quantity  handler  of  universal  waste  means  a  universal  waste 
handler  (as  defined  in  this  section)  who  does  not  accumulate  5000 
kilograms  or  more  total  of  universal  waste*  *  *. 


12.  How  Is  EPA  Correcting 
Requirements  Related  to  Exports  of 
Universal  Wastes? 

The  discussion  of  destination  facility 
requirements  in  the  preamble  to  the 
final  Universal  Waste  Rule  (60  FR 
25533-34)  states  that  the  export 
requirements  for  destination  facilities 
are  included  in  the  final  rule  as 
"subpart  E,  §  273.63."  This  citation  is 
incorrect;  §  273.63  does  not  exist.  A 
destination  fadhty  that  sends  universal 
waste  to  a  foreign  destination  (i.e., 
outside  the  United  States)  is  subject  to 
either: 

(a)  Section  §  273.20  or  §  273.40  depending 
on  their  universal  waste  handler 
classification,  or  (b)  Section  §  273.56  if  the 
destination  fiacility  actually  transports 
universal  waste  to  a  foreign  destination. 

In  addition,  on  page  25534  of  the 
preamble  to  the  final  imiversal  waste 
rule,  there  is  a  parenthetical  statemmt 
at  the  end  of  the  first  paragraph  referring 
the  reader  to  section  ni.F.lO  of  the 
preamble  for  a  discussion  of  issues 
related  to  exports  of  imiversal  waste. 
The  citation  is  incorrect.  The  discussion 
of  issues  related  to  exports  of  universal 
waste  is  in  section  IV.E.IO  of  the 
preamble  to  the  final  rule.  Since  the 
errors  mentioned  above  were  made  in 
the  preamble  of  the  Universal  Waste 
Rule,  the  export  requirements  for 
imiversal  wastes  are  unaffected  by 
today's  rule. 

13.  Why  Isn't  EPA  Proposing  These 
Changes  for  Public  Comment  and 
Establishing  an  Efiiective  Date  Later 
Than  the  Promulgation  Date? 

Today's  technical  correction  creates 
no  new  regulatory  requirements.  It 
reinstates  regulatory  language  that  was 
mistakenly  changed  in  a  previous  EPA 
rule,  and  clarifies  existing  regulatory 
requirements.  For  these  reasons,  EPA 
finds  that  good  cause  exists  under  5 
U.S.C.  553(b)(3)(B)  to  issue  tiiese 
corrections  as  a  final  rule  without  notice 
and  opportunity  for  comment.  For  the 
same  reasons,  EPA  finds  that  there  is 
good  cause  under  5  U.S.C  553(d)(3)  and 


42  U.S.C.  6930(b)(3)  (section  3010(b)(3) 
of  RCRA)  to  make  this  regulation 
immediately  effective  upon 
promulgation. 

14.  Does  This  Technical  Correction 
Meet  Conditions  Described  in  the 
Executive  Order  12866.  the  Regulatory 
Flexibility  Act,  the  Unfunded  Mandates 
Refbim  Act  of  1995.  Ihe  Paperwork 
Reduction  Act.  the  National  Technology 
Transfer  and  Advancement  Act  of  t995. 
and  Executive  Orders  13045, 12875, 
and  13084? 

Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866,  (58  FR 
51.735  (October  4, 1993))  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatoiy  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order." 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review." 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA). 
as  amended  by  the  Small  Business 
Enforcement  and  Fairness  Act,  5  U.S.C. 


601-612,  generally  requires  an  agency  to 
conduct  a  regulatory  flexibility  analysis 
of  any  rule  subject  to  notice  and 
comment  rulemaking  requirements 
unless  the  agency  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  EPA  has  determined  that 
today's  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule  does 
not  impose  any  additional  burdens  on 
small  entities  because  it  does  not  create 
any  new  regulatory  requirements. 
Therefore,  EPA  has  determined  that  it  is 
appropriate  to  certify  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

The  Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  For  the  reason  described  above, 
that  the  rule  does  not  create  any  new 
requirements,  it  does  not  contain  a 
Federal  mandate  that  may  result  in 
annual  expenditures  of  $100  million  or 
more  for  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  for  Uie 
private  sector.  The  rule  likewise 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments  under  section  203  of 
the  UMRA  and  imposes  no  biu^ens  that 
may  result  in  annual  expenditures  of 
$100  million  or  more.  Accordingly,  the 
requirements  of  UMRA  do  not  apply. 

Paperwork  Reduction  Act 

Since  this  action  is  not  subject  to 
notice-and-comment  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute,  it  does  not  affect 
requirements  under  the  Paperwork 
Reduction  Act. 
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rhe  National  Technology  Transfer  and 
,  \dvancement  Act  of  1995 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
^ct  of  1995  (NTTAA),  Pub  L.  104-113. 
lection  12(d)  (15  U.S.C.  272  note) 
liiects  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
inless  to  do  so  would  be  inconsistent 
nrith  applicable  law  or  otherwise 
mpractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procediues,  and  business 
jractices)  that  are  developed  or  adopted 
)y  voluntary  consensus  standards 
lodies. 

The  NTTAA  directs  EPA  to  provide 
Congress,  through  OMB,  explanations 
when  the  Agency  decides  not  to  use 
available  and  applicable  volimtary 
consensus  standards.  This  technical 
correction  action  does  not  involve 
technical  standards.  Therefore,  EPA  did 
not  consider  the  use  of  any  voluntary 
standards  in  this  rulemakhig. 

Executive  Order  13045:  Protection  of 
Children  From  Envirorunental  Health 
Risks  and  Safety  Risks 

This  technical  correction  is  not 
subject  to  E.0. 13045,  entitled 
Protection  of  Children  firom 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997), 
because  this  action  is  not  an 
economically  significant  rule,  and  it 
does  not  involve  decisions  on 
environmental  health  risks  or  safety 
risks  that  may  disproportionately  affect 
children. 

Executive  Order  12875:  Enhancing 
Intergovernmental  Partnerships 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments.  If 
the  mandate  is  unfunded,  EPA  must 
provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
commimications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 


governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
siraoificant  imfimded  mandates." 

Today's  technical  correction  does  not 
create  a  mandate  on  State,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Today's  rule  corrects  errors  to  existing 
regulations  governing  management  of 
spent  lead-acid  batteries  that  are 
reclaimed  and  corrects  the  definition  of 
small  quantity  universal  waste  handlers. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  rule. 

Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084.  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  siunmary  of  the  natiue 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  imiquely  affect  their 
communities." 

Today's  technical  correction  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Today's  rule  corrects 
errors  to  existing  regulations  governing 
management  of  spent  lead-acid  batteries 
that  are  reclaimed  and  corrects  the 
definition  of  small  quantity  universal 
waste  handlers.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

15.  Has  EPA  Submitted  This  Rule  to 
Congreas  and  the  General  Accounting 
Office? 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 


Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  pubUcation  in  today's 
Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2)  as  amended. 

List  of  Subjects 

40  CFR  Part  266 

Environmental  protection.  Energy, 
Hazardous  waste,  Petroleum,  Recycling, 
Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  273 

Hazardous  materials  transportation,  !«■ 
Hazardous  waste. 

Dated:  December  8, 1998. 

Timothy  Fields.  Jr.. 

Acting  Assistant  Administrator,  Office  of 
Solid  Waste  and  Emergency  Response. 

40  CFR  parts  266  and  273  is  amended 
as  follows: 

PART  266— STANDARDS  FOR  THE 
MANAGEMENT  OF  SPECIFIC 
HAZARDOUS  WASTES  AND  SPECIFIC 
TYPES  OF  HAZARDOUS  WASTE 
MANAGEMENT  FADLmES 

1.  The  authority  citation  for  part  266 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1006,  2002(a).  3004, 
and  3014,  6905.  6906, 6912. 6922,  6923. 
6924,  6925,  and  6937. 

Subpart  6— Spent  Lead-Acid  Batteries 
Being  Reclaimed 

2.  Section  266.80  is  revised  to  read  as 
follows: 

1266.80   AppNcabNItyandiequirwMnts. 

(a)  Are  spent  lead-acid  batteries 
exempt  from  hazardous  waste 
management  requirements?  If  you 
generate,  collect,  transport,  store,  or 
regenerate  lead-add  batteries  for 
reclamation  purposes,  you  may  be 
exempt  from  certain  hazardous  waste 
management  requirements.  Use  the 
following  table  to  determine  which 
requirements  apply  to  you. 
Alternatively,  you  may  choose  to 
manage  your  spent  lead-acid  batteries 
under  the  "Universal  Waste"  rule  in  40 
CFR  part  273. 
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If  your  batteries  * 


(1)  Will  be  reclaimed  tt)rough 
regeneration  (such  as  by 
electrolyte  replacement). 


And  if  you 


(2)  Will  be  reclaimed  other 
than  through  regeneration. 


(3)  Will  be  reclaimed  other 
than  through  regeneration. 


generate,  collect,  and^or 
transport  these  bat- 
teries. 


Then  you* 


are  exempt  from  40  CFR  Parts  262  (except  for 
§262.11)  263,  264,  265.  266,  268.  270,  124  of 
this  chapter,  and  the  notification  requirements  at 
section  3010  of  RCRA. 


store  these  batteries  but 
you  areni  the  re- 
claimer. 


(4)  Will  be  reclaimed  other 
than  through  regeneration. 


(5)  Will  be  reclaimed  other 
than  through  regeneration. 


store  these  batteries  be- 
fore you  reclaim  them. 


don't  store  these  bat- 
teries before  you  re- 
claim tfwm. 


are  exempt  from  40  CFR  Parts  262  (except  for 
§262.11)  263,  264.  265.  266.  270.  124  of  this 
chapter,  and  the  notification  requirements  at  sec- 
tion 3010  of  RCRA. 


And  you  * 


are  subject  to  40  CFR  Parts 
261  and  262.1 1  of  this  chap- 
ter. 


are  exempt  from  40  CFR  Parts  262  (except  for 
§262.11)  263.  264.  265,  266.  270,  124  of  this 
chapter,  and  the  notification  requirements  at  sec- 
tion 3010  of  RCRA. 


must  comply  with  40  CFR  266.80(b)  and  as  appro- 
priate other  regulatory  provisions  described  in 
266.80(b). 


(b)  If  I  store  spent  lead-acid  batteries 
before  I  reclaim  them  but  not  through 
regeneration,  which  requirements 
apply?  The  requirements  of  paragraph 
(b)  of  this  section  apply  to  you  if  you 
store  spent  lead-acid  batteries  before 
you  reclaim  them,  but  you  don't  reclaim 
them  through  regeneration.  The 
requirements  are  slightly  different 
depending  on  your  RCRA  permit  status. 

(1)  For  Interim  Status  Facilities,  you 
must  comply  with: 

(i)  Notification  requirements  under 
section  3010  of  RCRA. 

(ii)  All  appUcable  provisions  in 
subpart  A  of  part  265  of  this  chapter. 

(iii)  All  apphcable  provisions  in 
subpart  B  of  part  265  of  this  chapter 
except  §265.13  (waste  analysis). 

(iv)  All  applicable  provisions  in 
subparts  C  and  D  of  part  265  of  this 
chapter. 

(v)  All  appUcable  provisions  in 
subpart  E  of  part  265  of  this  chapter 
except  §§  265.71  and  265.72  (dealing 
with  the  use  of  the  manifest  and 
manifest  discrepancies). 

(vi)  All  applicable  provisions  in 
subparts  F  through  L  of  part  265  of  this 
chapter. 

(vii)  All  applicable  provisions  in  parts 
270  and  124  of  this  chapter. 
(2)  For  Permitted  Facilities, 
(i)  Notification  requirements  under 
section  3010  of  RCRA. 

(ii)  All  appUcable  provisions  in 
subpart  A  of  part  264  of  this  chapter. 

(iii)  All  appUcable  provisions  in 
subpart  B  of  part  264  of  this  chapter  (but 
not  §  264.13  (waste  analysis). 

(iv)  AU  applicable  provisions  in 
subparts  C  and  D  of  part  264  of  this 
chapter. 


are  exempt  from  40  CFR  Parts  262  (except  for 
§262.11)  263,  264,  265,  266,  270,  124  of  this 
chapter,  arxl  the  notification  requirements  at  sec- 
tion 3010  of  RCRA. 


are  subject  to  40  CFR  Parts 
261  and  262.1 1 ,  and  applica- 
ble provisions  under  Part 
268. 


are  subject  to  40  CFR  Parts 
261 .  262.1 1 ,  and  applicable 
provisions  under  Part  268. 


are  subject  to  40  CFR  Parts 
261 ,  262.1 1 .  and  applicable 
provisior»  under  Part  268. 


are  subject  to  40  CFR  Parts 
261 .  262.1 1 ,  and  applicable 
provisions  under  Part  268. 


(v)  All  applicable  provisions  in 
subpart  E  of  part  264  of  this  chapter  (but 
not  §  264.71  or  §  264.72  (dealing  with 
the  use  of  the  manifest  and  manifest 
discrepancies). 

(vi)  All  appUcable  provisions  in 
subparts  F  through  L  of  part  264  of  this 
chapter. 

(vii)  All  applicable  provisions  in  parts 
270  and  124  of  this  chapter. 

PART  273-«TANDAROS  FOR 
UNIVERSAL  WASTE  MANAGEMENT 

3.  The  authority  citation  for  part  273 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6922,  6923,  6924, 
6925,  6930,  and  6937. 

4.  Section  273.6  is  amended  by 
revising  the  definition  of  "Small 
Quantity  Handler  of  Universal  Waste" 
to  read  as  follows: 

§273.6    Definitions. 

***** 

Small  Quantity  Handler  of  Universal 
Waste  means  a  universal  waste  handler 
(as  defined  in  this  section)  who  does  not 
accumulate  5,000  kilograms  or  more 
total  of  universal  waste  (batteries, 
pesticides,  or  thermostats,  calculated 
collectively)  at  any  time. 
***** 

(FR  Doc.  9&-34044  Filed  12-23-98;  8:45  am] 
BILUNG  CODE  aseO-MMJ 


DEPARTMENT  OF  DEFENSE 

48  CFR  Chapter  2 

Defense  Federal  Acquisition 
Regulation  Supplement;  Technical 
Amendments  to  Update  Activity  Names 
and  Addresses 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Final  rule. 

SUMMARY:  The  Director  of  Defense 
Procurement  is  amending  the  Defense 
Federal  Acquisition  Regulation 
Supplement  to  update  names  and 
addresses  of  DoD  activities. 
EFFECTIVE  DATE:  December  24, 1998. 
FOR  FURTHER  JNFORMATION  COKTACT:  Ms. 
MeUssa  Rider.  Defense  Acquisition 
Regulations  Council.  PDUSD  (A&T)  DP 
(DAR).  IMD  3D139.  3062  Defense 
Pentagon,  Washington.  DC  20301-3062. 
Telephone  (703)  602-0131;  telefax  (703) 
602-0350. 

List  of  Subjects  in  4B  CFR  Chapter  2 

Government  procurement. 
Michele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore.  48  CFR  Appendix  G  to 
Chapter  2  is  amended  as  foUows: 

1.  TTie  authority  citation  for  48  CFR 
Appendix  G  to  subchapter  I  continues  to 
read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

Appendix  G  To  Chapter  II— Activity 
Address  Numbers 

2.  Appendix  G  to  Chapter  2  is 
amended  in  Part  5  by  adding  a  new 
entry  at  the  end  to  read  as  follows: 
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►ART  5— AIR  FORCE  ACTIVITY 
ADDRESS  NUMBERS 


'A8770 

MSG/PK,  4375  Childlaw  Road,  Room 
C022,  Wright  Patterson  AFB,  OH 
45433-5006 

3.  Appendix  G  to  Chapter  2  is 
imended  by  revising  Part  9  to  read  as 
bllows: 


PART  9— DEFENSE  THREAT 
REDUCTION  AGENCY  ACTIVITY 
ADDRESS  NUMBERS 

DTRAOl     8z 
Defense  Threat  Reduction  Agency/ 
AM,  45045  Aviation  Drive,  Dulles, 
VA  20166-7517 
(ZTOl) 
DTRA02    ON 
Defense  Threat  Reduction  Agency, 
Field  Command,  ATTN: 
Acquisition  Management  Office 


(FCA),  1680  Texas  Street,  SE, 
Kirtland  AFB,  NM  87115-5669 

{ZT02) 

PART  11— [REMOVED  AND 
RESERVED] 

4.  Appendix  G  to  Chapter  2  is 
amended  by  removing  and  reserving 
Part  11. 

(FR  Doc.  98-34152  Filed  12-23-«8,  8:45  am) 
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Proposed  Rules 


Federal  Register 

Vol.  63,  No.  247 

Thursday,  December  24,  1998 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  putHic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
mie  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  201 

[No.  LS-«4-012] 
RiN  0581-AB^ 

Amendments  to  Regulations  Under  the 
Federal  Seed  Act;  Extension  of 
Comment  Period  on  Proposed  Rule 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Extension  of  conunent  period  on 
proposed  rule  to  amend  the  Regulations 
under  the  Federal  Seed  Act  (FSA). 

SUMMARY:  The  Agricultural  Marketing 
Service  (AMS)  is  extending  the  public 
conunent  period  from  December  21. 
1998,  until  February  4. 1999,  on  the 
proposed  rule  to  amend  the  Regulations 
under  FSA.  The  proposed  changes 
would  designate  seeds  of  species  listed 
in  the  Federal  Noxious  Weed  Act 
(FNWA)  as  noxious  in  interstate 
commerce,  add  kinds  to  the  list  of  those 
subject  to  the  FSA,  update  the  seed 
testing  regulations,  update  the  seed 
certification  regulations,  and  correct 
several  minor  errors.  This  proposed  rule 
was  publrshed  in  the  Federal  Register 
on  October  20, 1998. 
DATES:  Written  comments  must  be 
received  on  or  before  February  4, 1999. 
ADDRESSES:  Send  comments  to  Dr. 
Richard  C.  Payne.  Acting  Chief.  Seed 
Regulatory  and  Testing  Branch, 
Livestock  and  Seed  Program,  AMS, 
USDA,  Room  209,  Building  306.  BARC- 
E.,  Beltsville,  Maryland  20705-2325. 
Comments  will  be  available  for  pubUc 
inspection  diuing  regular  business 
hours  in  Room  209,  Building  306. 
BARC-E.,  Beltsville.  Maryland. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Richard  C.  Payne.  Acting  Chief.  Seed 
Regulatory  and  Testing  Branch, 
Livestock  and  Seed  Program.  AMS. 
Room  209.  Building  306.  BARC-E., 
Beltsville,  Maryland  20705-2325. 
Telephone  301/504-9430.  FAX  301/ 
504-5454. 


SUPPLEMENTARY  INFORMATION: 
Purpose 

A  proposed  rule  was  published  in  the 
Federal  Register  on  October  20, 1998 
(63  FR  55964).  The  purpose  of  the 
proposed  rule  is  to  designate  seeds  of 
species  Usted  in  the  FNWA  as  noxious 
and  prohibit  the  shipment  of 
agricultural  and  vegetable  seeds 
containing  them,  to  add  two  kinds  to  the 
list  of  those  subject  to  FSA,  to  update 
the  seed  testing  regulations,  to  update 
the  seed  certification  regulations,  and  to 
correct  several  minor  errors  in  the 
regulations. 

Reason  for  Granting  the  Extension 

The  American  Seed  Trade  Association 
(ASTA),  a  national  trade  organization 
representing  nearly  800  seed  companies, 
that  will  be  affected  by  the  proposal,  has 
requested  a  45-day  extension  of  the 
comment  period.  ASTA  had  requested 
the  extension  to  address  concerns  raised 
by  ASTA  members.  Several  ASTA 
committees  and  the  ASTA  Board  of 
Directors  will  be  meeting  in  late 
January.  The  meetings  will  provide 
ASTA  an  opportunity  to  consider  the 
proposed  regulations  and  prepare 
comments. 

After  careful  consideration  of  the 
request  submitted  to  the  Agency,  AMS 
has  decided  to  grant  an  extension  of  the 
comment  period  for  an  additional  45 
days  or  until  February  4, 1999.  AMS 
beUeves  this  45-day  extension  making  a 
total  comment  period  of  105  days 
provides  a  sufficient  period  of  time  for 
all  interested  persons  to  review  the 
proposed  rule  and  submit  comments. 
Accordingly,  AMS  is  extending  the 
comment  period  on  the  proposed  rule 
until  February  4, 1999. 

Authority:  7  U.S.C.  1592. 

Dated:  December  21, 1998. 

Barry  L.  Carpenter. 

Deputy  Administrator.  Livestock  and  Seed 
Program. 

(PR  Doc.  98-34206  Filed  12-23-98;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  70 

Domestic  Licensing  of  Special  Nuclear 
Material;  Request  For  Public 
Comments  on  Rulemaking  Activities 

AGENCY:  Nuclear  Regulatory     • 

Commission  (NRC). 

ACTION:  Request  for  public  input  on  rule 

development. 


SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  making  available, 
through  the  use  of  the  Internet,  draft 
rule  language  and  associated  guidance 
documents  governing  Domestic 
Licensing  of  Special  Nuclear  Material 
and  requesting  pubUc  comment.  The 
Commission  has  directed  the  staff  to 
continue  public  discussion  of  all 
relevant  documents  with  stakeholders, 
including  use  of  the  Internet,  and 
submit  a  revised  proposed  rulemaking 
package  for  Commission  approval  in 
Jime  1999.  After  Commission  approval, 
a  proposed  rule  will  be  published  for 
public  comment. 

DATES:  Public  input  is  solicited  during 
development  of  the  proposed  rule 
package,  but  to  be  most  helpful,  should 
be  received  by  dates  that  will  be 
specified  on  the  Internet  site.  Comments 
received  after  the  dates  specified  will  be 
considered  for  development  of  the 
proposed  rule  if  it  is  practical  to  do  so, 
but  the  Commission  is  only  able  to 
ensure  consideration  of  comments 
received  on  or  before  the  specified 
dates.  If  appropriate,  late  comments  may 
be  considered  as  part  of  the  comments 
received  during  the  formal  public 
comment  period  on  the  proposed  rule. 

ADDRESSES:  A  copy  of  the  draft  rule 
language  and  associated  documents  can 
be  obtained  either  electronically  at  the 
NRC  Technical  Conference  Forum 
Website  under  the  topic  "Revised 
Requirements  for  the  Domestic 
Licensing  of  Special  Nuclear  Material 
(Part  70)"  at  http://techconf.LLNL.gov/ 
cgi-bin/topics  or  from  the  NRC's  Public 
Document  Room,  2120  L  Street.  NW. 
(Lower  Level).  Washington,  DC  20555; 
telephone  202-634-3273;  fax  202-634- 
3343. 

Comments  may  be  posted 
electronically  on  the  NRC  Technical 
Conference  Forum  Website  at  http:// 
techconfJlnl.gov/cgi-bin/ 
messages?dom — lie.  Comments 
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submitted  electronically  can  also  be 
vi  wed  at  that  Website.  Comments  may 
als  o  be  mailed  to  the  Office  of  the 
Sttjetary,  U.S.  Nuclear  Regulatory 
C[Wussion.  Washington.  DC  20555. 

Ft»  FURTHER  INFORMATION  CONTACT: 
leodore  S.  Sherx,  Andrew  Persinko.  or 
„.j  T.  Mendelsohn;  Telephone  (301) 
fe-7218.  (301)  415-6522.  or  (301)  415- 
.  J70;  Email  TSS@NRC.GOV. 
AXP1@NRC.GOV.  or  BTM1@NRC.GOV; 
(itece  of  Nuclear  Material  Safety  and 
Safeguards.  Nuclear  Regulatory 
Clpmmission,  Washington.  DC  20555- 
101. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  98-ASO-^ 

Proposed  Establishment  of  Class  D 
Airspace:  Lawrenceville,  GA 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


IPPLEMENTARY  INFORMATION: 

In  a  December  1, 1998  Staff 
iquirements  Memorandiun,  the 
jmmission  disapproved  pubUcation  of 
\e  staffs  draft  proposed  rule.  The 
)mmission  directed  the  staff  to 
intinue  to  discuss  all  relevant 

lents  writh  stakeholders  (NEI. 

ipartment  of  Energy,  and  others)  in 
jblic.  including  use  of  the  hitemet, 
^d  submit  a  revised  proposed 
riilemaking  package  to  the  Commission 
f  >r  approval  six  months  from  December 
,  1998.  In  the  process  of  developing  a 
ivised  draft  proposed  rule  package,  the 
,..RC  staff  will  periodically  make  interim 
i(  rafls  publicly  available,  as  noted 
\i  bove.  and  seek  conmients  on  those 
<  irafts.  When  the  Commission  has 
(  pproved  a  proposed  rule,  it  will  be 
lublished  in  the  Federal  Register  for 
brmal  public  comment. 

To  use  the  Website  to  view  SECY-98- 
185,  meeting  transcripts,  and  letters 
rom  the  Nuclear  Energy  Institute  (NEI) 
md  other  commenters,  select  dom  lie 
Jbrary  and  then  click  on  NRC  TECH 
ZONF  Text  and  Other  Documents  to 
iriew  the  dociunents  available  in  this 
ibrary.  Alternatively,  you  can  direct 
your  browser  to  go  directly  to:  http:// 
techconf.Hnl.gov/cgi-bin/ 
libmry?source=*6'library=dom  lie 

Ub6file=*. 

The  transcripts  of  previous  meetings 
and  letters  firom  the  NEI  on  chemical 
safety  regulation  and  other  issues  are 
near  the  end  of  the  library  of  documents 
tod  can  be  reached  by  scrolling  dowm 
past  all  of  the  Standard  Review  Plan 
sections,  which  are  Usted  individually. 

Dated  at  Rockville.  Maryland  this  18th  day 
of  December,  1998. 

For  the  Nuclear  Regulatory  Commission. 
Elizabeth  Q.  Ten  Eyck, 
Director,  Division  of  Fuel  Cycle  Safety  and 
Safeguards. 
(FR  Doc.  98-34125  Filed  12-23-98;  8:45  am] 
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summary:  This  notice  proposes  to 
establish  Class  D  airspace  at 
Lawrenceville,  GA.  An  automated 
weather  observing  system  has  been 
installed  in  the  Gwinnett  Coimty- 
Briscoe  Field  Airport  Traffic  Control 
Tower,  which  transmits  required 
weather  observations.  Therefore,  the 
airport  now  meets  the  criteria  for  Class 
D  airspace.  The  Class  D  airspace  will 
consist  of  that  airspace  extending  from 
the  surface  to  and  including  3,600  feet 
MSL  within  a  4.6-mile  radius  of  the 
Lawrenceville/Gwiimett  County-Briscoe 
Field  Airport. 

DATES:  Comments  must  be  received  on 
or  before  January  25. 1999. 
ADDRESSES:  Send  comments  on  the 
proposal  in  tripUcate  to:  Federal 
Aviation  Administration,  Docket  No. 
98-ASO-20,  Manager,  Airspace  Branch, 
ASO-520,  P.O.  Box  20636,  Atlanta. 
Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Coimsel  for 
Southern  Region.  Room  550. 1701 
Columbia  Avenue.  College  Park,  Georgia 
30337,  telephone  (404)  305-5627. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  B.  Shelton,  Manager,  Airspace 
Branch.  Air  Traffic  Division.  Federal 
Aviation  Administration,  P.O.  Box 
20636.  Atlanta,  Georgia  30320; 
telephone  (404)  305-5627. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  argiunents,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
"supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 


FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
ASO-20."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  light  of  the 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Office  of  the 
Regional  Counsel  for  Southern  Region, 
Room  550. 1701  Columbia  Avenue, 
College  Park.  Georgia  30337,  both  before 
and  after  the  closing  date  for  comments. 
A  report  summarizing  each  substantive 
pubUc  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 


Available  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Manager. 
Airspace  Branch.  ASO-520.  Air  Traffic 
Division,  P.O.  Box  20636,  Atlanta, 
Georgia  30320.  Commimications  must 
identify  the  notice  niunber  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A  which 
describe  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regvdations  (14  CFR  Part  71)  to 
establish  Class  D  airspace  at 
Lawrenceville.  GA.  An  automated 
weather  observing  system  has  been 
installed  in  the  Gwinnett  County- 
Briscoe  Field  Airport  Traffic  Control 
Tower,  which  transmits  the  required 
weather  observations.  Therefore,  the 
airport  now  meets  the  criteria  for  Class 
D  airspace.  Class  D  airspace 
designations  for  airports  are  published 
'in  Paragraph  5000  of  FAA  Order 
7400.9F,  dated  September  10. 1998.  and 
effective  September  16, 1998,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  airspace  designation 
Usted  in  this  docimient  would  be 
pubUshed  subsequently  in  the  Order. 
The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  surrent.  It, 
therefore,  (1)  is  not  a  "significant 
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regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26. 1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  cerUfied  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  IncorporaUon  by  reference. 
Navigation  (Air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71_DESIGNATI0N  OF  CLASS  A 
CLASS  B,  CLASS  C.  CLASS  D,  AND  ' 
CLASS  E  AIRSPACE  AREAS; 

aSS^Jf^i  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103.  40113 
40120:  E.O.  10854.  24  FR  9565,  3  CFR  1959I 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998.  and  eff^ive 
September  16. 1998.  is  amended  as 
follows: 

Paragraph  5000    Class  D  Airspace 
***** 

ASO  GA  D    LawrenceviUe,  GA  (New) 
Gwinnett  County-Briscoe  Field  Airport 
(Lat.  33''58'41"N,  long.  83"'57'45"W) 
That  airspace  extending  upward  from  the 
surface  to  and  including  3.600  feet  MSL 
within  a  4.6-niile  radius  of  the 
LawrenceviUe/Gwinnett  County-Briscoe 
Field  Airport.  This  Class  D  airspace  is 
effective  during  the  specific  days  and  times 
establish  in  advance  by  a  Notice  to  Airmen. 
The  effective  days  and  times  will  thereafter 
be  continuously  published  in  the  Airport/ 
Facility  Directory. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 
[AlrsiMce  Docket  No.  98-AEA-45] 

Proposed  Amendment  to  Class  E 
Airspace;  Selinsgrove,  PA 

AQENCY:  Federal  AviaUon 

Administration  (FAA).  DOT. 

ACTION;  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  proposes  to 
amend  the  Class  E  airspace  area  at 
Selinsgrove.  PA.  The  development  of  a 
new  Standard  Instrument  Approach 
Procedure  (SIAP)  based  on  the  Global 
PosiUoning  System  (GPS)  and  the 
amendment  of  the  VHF  Omnidirectional 
Radio  Range  (VOR)  or  GPS-A  SIAP  at 
Penn  Valley  Airport.  PA.  have  made  this 
proposal  necessary.  Additional 
controlled  airspace  extending  upward 
fitjm  700  feet  Above  Ground  Level 
(AGL)  is  needed  to  acconunodate  these 
SIAPs  and  for  Instrument  Fhght  Rules 
(IFR)  operations  at  the  airport. 
DATES:  Comments  must  be  received  on 
or  before  January  25. 1999. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Airspace  Branch.  AEA-520,  Docket  No 
98-AEA-45.  F.A.A.  Eastern  Region, 
Federal  Building  #111,  John  F.  Kennedy 
Infl  Airport.  Jamaica,  NY  11430. 

The  official  docket  may  be  examined 
m  the  Office  of  the  Regional  Counsel, 
AEA-7,  F.A.A.  Eastern  Region,  Federal 
Building  #111.  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Airspace  Branch,  AEA-520. 
F.A.A.  Eastern  Region.  Federal  Building 
#111,  John  F.  Kennedy  International 
Airport,  Jamaica,  NY  11430. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Francis  T.  Jordan,  Jr.,  Airspace 
Specialist,  Airspace  Branch,  AEA-520 
F.A.A.  Eastern  Region,  Federal  Building 
#111,  John  F.  Kennedy  hitemational 
Airport,  Jamaica,  New  York  11430; 
telephone:  (718)  553-4521. 
SUPPLEMENTARY  INFORMATION: 


are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy-related  aspects  of  the 
proposal.  Commimications  should 
identify  the  airspace  docket  number  and 
be  submitted  in  triplicate  to  the  address 
hsted  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
AEA-45."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
Rules  Docket  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  the  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Regional  Counsel,  AEA-7,  F.A.A. 
Eastern  Region,  Federal  Building  #111. 
John  F.  Kennedy  International  Airport' 
Jamaica.  NY  11430.  Communications  ' 
must  identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2 A.  which 
describes  the  application  procedure. 
The  Proposal 


Issued  in  College  Park,  Georgia,  on 
December  16, 1998. 
Nancy  B.  Shelton. 

Acting  Manager.  Air  Traffic  Division. 
Southern  Region. 

(FR  Doc.  98-34057  Filed  12-23-98;  8:45  am) 
BILUNG  COOE  4»1».13-M 


Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  nilemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  tiie  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particulariy  helpftil  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 


The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
amend  the  Class  E  airspace  area  at 
Selinsgrove.  PA.  A  GPS  RWY  17  SIAP 
has  been  developed  and  the  VOR  or 
GPS-A  SIAP  has  been  amended  for  the 
Penn  Valley  Airport.  Additional 
conti-oUed  airspace  extending  upward 
from  700  feet  AGL  is  needed  to 
accommodate  these  SIAPs  and  for  IFR 
operations  at  the  airport.  Class  E 
airspace  designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9F 
dated  September  10, 1998,  and  effective 
September  16, 1998,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  The  Class  E  airspace  designation 
listed  in  this  dociunent  would  be 
published  subsequently  in  the  Order. 
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The  FAA  has  determined  that  this 
[Jroposed  regulation  only  involves  an 
established  body  of  technical 
iregulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
[keep  them  operationally  current. 
^erefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
[r"significant  rule"  under  DOT 
'Regulatory  Policies  and  Procediu^s  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
tegulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 

Eiffic  procedures  and  air  navigation,  it 
certified  that  this  proposed  rule 
ould  not  have  significant  economic 
bnpact  on  a  substantial  number  of  small 
^tities  under  the  criteria  of  the 
[legulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  Part  71  as 
follows: 

PART71-(AMENDED1 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113. 
40120;  E.0. 10854;  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9F,  dated 
September  10, 1998,  and  effective 
September  16, 1998.  is  proposed  to  be 
amended  as  follows: 

Pamgmph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 

•         *         *         *        * 

AEAPAES    Selinsgrove.  PA  [Revised! 

Penn  Valley  Airport,  Selinsgrove,  PA 

(Lat.  40»49'14"  N.,  long.  76''51'50"  W.) 
Selinsgrove.  VORTAC 

(Ut.  40''47'27"  N..  long.  76''53'03"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  8-mile  radius 
of  Penn  Valley  Airport  and  within  4  miles 
northwest  and  5  miles  southeast  of  the 
Selinsgrove  VORTAC  207''  radial,  extending 
from  the  8-mile  radius  10  miles  southwest  of 
the  VORTAC,  excluding  the  portion  that 
coincides  with  the  Shamokin,  PA,  Class  E 
airspace  area. 
•         •         •        *        * 


Issued  in  Jamaica,  New  York,  on  Dfcember 
15. 1998. 
Franklin  D.  Hatfield. 

Manager,  Air  Traffic  Division.  Eastern  Region. 
IFR  Doc.  98-34060  Filed  12-23-98;  8:45  am) 
BILUMO  COOE  491ft-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-AEA-46] 

Proposed  Amendment  to  Class  E 
Airspace;  Linden,  NJ 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  the  Class  E  airspace  area  at 
Linden.  NJ.  The  development  of  new 
Standard  Instrument  Approach 
Procedures  (SIAP)  based  on  the  Global 
Positioning  System  (GPS)  at  Linden 
Airport,  NJ.  has  made  this  proposal 
necessary.  Additional  controlled 
airspace  extending  upward  from  700 
feet  Above  Ground  Level  (AGL)  is 
needed  to  accommodate  the  SIAP  and 
for  Instrument  FUght  Rules  (IFR) 
operations  at  the  airport. 
DATES:  Comments  must  be  received  on 
or  before  January  25. 1999. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Airspace  Branch.  AEA-520.  Docket  No. 
98-AEA-^6.  F.A.A.  Eastern  Region. 
Federal  Building  #111.  John  F.  Kennedy 
Infl  Airport,  Jamaica.  NY  11430. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
AEA-7.  F.A.A.  Eastern  Region.  Federal 
Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Airspace  Branch,  AEA-520, 
F.A.A.  Eastern  Region,  Federal  Building 
#111,  John  F.  Kennedy  International 
Airport,  Jamaica,  NY  11430. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Francis  T.  Jordan,  Jr..  Airspace 
Specialist,  Airspace  Branch,  AEA-520 
F.A.A.  Eastern  Region,  Federal  Building 
#111.  John  F.  Kennedy  International 
Airport.  Jamaica,  New  York  11430; 
telephone:  (718)  553-4521. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  v«itten  data,  views. 


or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy-related  aspects  of  the 
proposal.  Communications  should 
identify  the  airspace  docket  number  and 
be  submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
AEA-46."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
Rules  Docket  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  the  FAA  personnel 
concerned  vdth  this  rulemaking  will  be 
filed  in  the  docket. 


AvaUabiUtyofNPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Regional  Counsel.  AEA-7.  F.A.A. 
Eastern  Region.  Federal  Building  #111, 
John  F.  Kennedy  International  Airport. 
Jamaica,  NY  11430.  Communications 
must  identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  Ust  for  future 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A,  which 
describes  the  application  procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  to  Class  E  airspace  area  at 
Linden,  NJ.  A  GPS-A  SIAP  has  been 
developed  for  Linden  Airport. 
Additional  controlled  airspace 
extending  upward  from  700  feet  AGL  is 
needed  to  accommodate  the  SIAP  and 
for  IFR  operations  at  the  airport.  Class 
E  airspace  designations  for  airspace 
areas  extending  upward  from  700  feet  or 
more  above  the  surface  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9F, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  which  is 
incorporated  by  reference  in  14  CFR 
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71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 
The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulaUons  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  ExecuUve  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 


Issued  in  Jamaica.  New  York,  on  December 

Franklin  O.  Hatfield, 

Manager.  Air  Traffic  Division.  Eastern  Region. 
(PR  Doc.  98-34059  Filed  12-23-98;  8:45  amj 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docicet  No.  98-VKSO-26] 

Proposed  Amendment  of  Class  E 
Airepace;  Griffin,  GA 

agency:  Federal  AviaUon 

Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking. 


Airspace.  IncorporaUon  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

.^^^!^^-  "^  "^  ^-  ^°^fGJ-  -^Oioa.  40113. 
t?ll°A^-°  ^°^^^'  2*  FR  9565.  3  CFR.  195^ 
1963  Comp.,  p.  389. 

f71.1    [Amended] 

^•"^g  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  AviaUon 
Administration  Order  7400.9F.  dated 
September  10. 1998.  and  effective 
September  16. 1998,  is  proposed  to  be 
amended  as  follows: 

Paragraph  6005    Oass  E  airspace  anas 
Binding  upward  from  700  feet  ormoie 
above  the  surface  of  the  earth 
•         .         » 

AEANJE5    Linden.  NJ  [Revised] 

Linden  Airport,  NJ 
(Ut.  40»37'04"  N..  long.  74«14'40"  W.) 
That  airspace  extending  upward  ftom  700 
fwt  above  the  surface  within  a  6-mile  radius 
ol  Unden  Airport  and  within  a  11 -mile 

^        ^lJi°J**"  ^•^'^  extending  clockwise 
from  a  200°  bearing  to  a  244»  bearing  from 
the  airport,  excluding  the  portion  that 
coincides  with  the  New  York.  NY.  and  Old 
Bridge.  NJ,  Class  E  airspace  areas 


SUMMARY:  This  notice  proposes  to 
amend  Class  E  airspace  at  Griffin.  GA. 
A  Non-Directional  Beacon  (NDB) 
Runway  (RWY)  32  Standard  Instrument 
Approach  Procedure  (SIAP)  has  been 
developed  for  Griffin-Spalding  County 
Airport.  The  out-bound  course  from  the 
Gnffin  NDB  for  the  NDB  RWY  32  SIAP 
wiU  be  the  141  degree  bearing.  As  a 
result,  the  length  of  the  Class  E  airspace 
extension  southeast  of  the  NDB  would 
be  increased  from  6.3  miles  to  10.5 
miles  and  the  vkidth  of  the  airspace 
extension  would  be  5.2  miles. 
DATES:  Comments  must  be  received  on 
or  before  January  25, 1999. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Docicet  No. 
?^^°~^^'  Manager,  Airspace  Branch, 

ASO-520,  P.O.  Box  20636,  Atlanta, 
Georgia  30320. 

TJe  official  docltet  may  be  examined 
in  the  Office  of  Regional  Counsel  for 
Southern  Region,  Room  550, 1701 

Jni^'^'l  ^r""^;  ^"^«  ^"^-  Georgia 
30337,  telephone  (404)  305-5627. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  B.  Shelton,  Manager.  Airspace 
Branch.  Air  Traffic  Division.  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5627. 
SUPP1.EMENTARY  INFORMATION: 
Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 


regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
ASO-26.'*  The  postcard  vrill  be  date/ 
tune  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  Ught  of  the 
comments  received.  All  comments 
submitted  will  be  available  for 
examinaUon  in  the  Office  of  Regional 
Counsel  for  Southern  Region,  Room  550. 
1701  Columbia  Avenue,  College  Park 
Georgia  30337,  both  before  and  after  the 
closmg  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NoUce  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager. 
Airspace  Branch.  ASO-520,  Air  Traffic 
Division,  P.O.  Box  20636,  AUanta, 
Georgia  30320.  Communications  must 
identiiy  the  notice  number  of  this 
WRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A  which 
describes  the  application  procedure. 
The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
amend  Class  E  airspace  at  Griffin,  GA 
A  NDB  RWY  32  SIAP  has  been 
developed  to  the  Griffin-Spalding 
County  Airport.  As  a  result,  the  length 
of  the  Class  E  airspace  extension 
southeast  of  the  NDB  would  be 
inoeased  fitim  6.3  miles  to  10.5  miles 
and  the  width  of  the  airspace  extension 

would  be  5.2  miles.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9F 
dated  September  10, 1998,  and  effective 
September  16, 1998,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
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1 1  ted  in  this  docvunent  would  be 
1 1  iblished  subsequently  in  the  Order. 
The  FAA  has  detennined  that  this 
ij^posed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
nbutine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
iierefore,  (1)  is  not  a  "significant 
j^gulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
Sle"  under  DOT  Regulatory  Policies 
ikd  Procedures  (44  FR  11035;  February 
Ep.  1979);  and  (3)  does  not  warrant 
ptreparation  of  a  RegiUatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 

Ece  this  is  a  routine  matter  that  will 
y  affect  air  traffic  procedures  and  air 
rigation,  it  is  certified  that  this  rule, 
virhen  promulgated,  will  not  have  a 
ignificant  economic  impact  on  a 
ibstantial  number  of  small  entities 
der  the  criteria  of  the  Regulatory 
lexibility  Act. 

of  Sub)ects  in  14  CFK  Part  71 

Airspace,  Incorporation  by  reference, 
lavigation  (Air). 

le  Proposed  Amendment 
In  consideration  of  the  foregoing,  the 
.'ederal  Aviation  Administration 
iroposes  to  amend  14  CFR  part  71  as 
bllows: 

»art  71— designation  of  class  a. 
:lass  b.  class  c.  class  d.  and 
2lass  e  airspace  areas; 
mrways;  routes;  and  reporting 

•OINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103, 40113, 
40120;  E.0. 10854,  24  FR  9565,  3  CFR  1959- 
1963  Comp..  p.  389. 

{71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16. 1998,  is  amended  as 
follows: 

Paragraph  6005  Qass  E  Airspace  Areas 
Extending  Upward  from  700  feet  or  More 
Above  the  Surface  of  the  Earth 


ASOGAES    Gri£Bn,  GA  [Reserved] 

Griffin-Spalding  County  Airport 

(Lat.  SS'IS'S?"  N,  long.  84''16'30"  W) 
Griffin  NDB 

(Ut.  33''11'03"N.  long.  84''13'39"W) 
That  airspace  extending  upward  from  700 
feet  or  more  above  the  surface  of  the  earth 
within  a  6.3  mile  radius  of  Griffin-Spalding 
County  Airport  and  within  2.6  miles  from 
either  side  of  the  141  degree  bearing  from  the 


Griffin  NDB,  extending  from  the  6.3-mile 
radius  to  10.5  miles  southeast  of  the  NDB. 
*         *         *         •        * 

Issued  in  College  Park,  Georgia,  on 
December  17, 1998. 
Wade  Carpmter. 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 

(FR  Doc.  9&-34169  Filed  12-23-98;  8:45  am) 
BIUJNQ  CODE  4*10-13-«i      I 


SOCIAL  SECURITY  ADMINISTRATION 

20  CFR  Parts  404  and  422 
[Regulations  Nos.  4  and  22] 
RiN096&-AE84 

Federal  Old-Age,  Survivors,  and 
Disability  Insurance;  Employer 
Identification  Numbers  for  State  and 
Local  Government  Employment 

AGENCY:  Social  Seciuity  Administration 

(SSA). 

action:  Proposed  rules. 


SUMMARY:  We  propose  to  amend  our 
current  rules  dealing  with  the  special 
identification  numbers  we  issue  to 
States  that  submit  modifications  to  their 
volimtary  social  security  coverage  group 
agreements.  Under  the  proposed 
revision,  we  would  issue  special 
identification  numbers  only  in  cases 
where  a  modification  extends  coverage 
to  periods  prior  to  1987.  This  revision 
will  permit  SSA  to  divert  scarce  SSA 
resources  to  other  priority  workloads 
without  adversely  affecting  State 
recordkeeping  operations. 
DATES:  To  be  sure  that  your  comments 
are  considered,  we  must  receive  them 
no  later  than  February  22, 1999. 
ADDRESSES:  Comments  should  be 
submitted  in  vmting  to  the 
Commissioner  of  Social  Security,  P.O. 
Box  1585,  Baltimore,  MD  21235,  sent  by 
telefax  to  (410)  966-2830,  sent  by  e-mail 
to  regulationsessa.gov,  or  delivered  to 
the  Social  Security  Administration. 
2109  West  Low  Rise  Building,  6401 
Security  Boulevard,  Baltimore,  MD 
21235,  between  8:00  a.m.  and  4:30  p.m. 
on  regular  business  days.  Comments 
may  be  inspected  during  these  hours  by 
making  arrangements  with  the  contact 
person  shown  below.  The  electronic  file 
of  this  docimient  is  available  on  the 
Internet  at  www.access.gpo.gov/nara  at 
6:00  a.m.  on  the  date  of  publication  in 
the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Augustine,  Legal  Assistant. 
Office  of  Process  and  Innovation 
Management,  6401  Security  Boulevard. 
Baltimore.  MD  21235.  (410)  966-5121  or 


TTY  (410)  966-5609  for  information 
about  this  rule.  For  information  on 
eligibility  or  claiming  benefits,  call  our 
national  toll-free  number,  1-800-772- 
1213  or  TTY  1-800-325-0778. 

SUPPLEMENTARY  INFORMATION:  Section 
205(c)(2)(A)  of  the  Social  Security  Act 
(the  Act)  requires  SSA  to  maintain  a 
record  of  the  wages  and  self- 
employment  income  of  each  individual 
The  record  is  identified  by  the 
individual's  social  secxuity  number. 
Wages  posted  to  an  individual's  record 
are  based  on  wage  reports  submitted  to 
SSA  and  the  Internal  Revenue  Service 
(IRS)  by  employers.  IRS  regulations  at 
26  CFR  31.6011(a)-l  require  an 
employer  to  file  returns  required  under 
the  Federal  Insurance  Contributions  Act 
(FICA)  with  IRS  each  year  and  IRS 
regulations  at  26  CFR  31.6051-2  and 
31.6091-l(d)  require  an  employer  to  file 
wage  reports  with  SSA  each  year.  These 
requirements  are  also  explained  on 
wage  reporting  forms  and  in  related 
instructions  issued  by  SSA  and  IRS.  To 
help  account  for  these  returns  and 
reports,  IRS  assigns  an  employer 
identification  niunber  (EIN)  to  most 
employers.  Additionally,  SSA  assigns  a 
special  identification  number  to  each 
political  subdivision  of  a  State  which  is 
included  in  a  modification  to  the  State's 
coverage  agreement  under  section  218  of 
the  Act.  These  special  identification 
numbers  must  currently  be  issued  to 
any  State  that  requests  a  modification  of 
its  coverage  agreement,  and  to  interstate 
instrumentalities  if  pre-1987  coverage  is 
obtained.  However,  for  SSA  program 
purposes,  such  numbers  are  necessary 
only  if  the  modification  covers  wages 
for  years  prior  to  1987.  hi  cases  where 
the  modification  does  not  cover  pre- 
1987  wages,  the  number  is  assigned 
solely  for  State  bookkeeping  purposes. 


Explanation  of  Proposed  Changes 

We  propose  to  modify  paragraph  (a)  of 
§404.1220  and  paragraph  (b)  of 
§  422.112  of  our  regulations  to  indicate 
that  we  will  issue  a  special 
identification  niunber  to  each  political 
subdivision  of  a  State  included  in  a 
modification  to  the  State's  volimtary 
coverage  agreement  under  section  218  of 
the  Act  only  if  the  modification  extends 
coverage  to  periods  prior  to  1987.  States 
will  be  free  to  assign  their  own 
identification  numbers  to  employers 
covered  under  modifications  that  do  not 
cover  pre-1987  earnings,  so  that  these 
proposed  rules  will  have  no  adverse 
impact  on  State  recordkeeping 
operations.  This  proposal  will  permit 
SSA  to  divert  scarce  r'ssources  to  other 
priority  workloads. 
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Regulatory  Procedures 

Executive  Order  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (OMB)  and 
have  determined  that  these  proposed 
rules  do  not  meet  the  criteria  for  a 
significant  regulatory  action  under 
Executive  Order  12866.  Thus,  they  are 
not  subject  to  OMB  review. 

Regulatory  Flexibility  Act 

We  certify  that  these  proposed 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Thus,  a 
regulatory  flexibihty  analysis  as 
provided  in  the  Regulatory  Flexibility 
Act.  as  amended,  is  not  required. 

Paperwork  Reduction  Act 

These  proposed  regulations  will 
impose  no  additional  reporting  or 
recordkeeping  requirements  requirinc 
OMB  clearance. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  96.001  Social  Security 
Disability  Insurance;  96.002  Social  Security 
Retirement  Insurance;  96.004  Social  Security 
Survivors  Insurance.) 

List  of  Subjects 

20  CFR  Part  404 

Administrative  practice  and 
procedure.  Blind.  Disability  benefits,  ' 
Old-Age,  Survivors,  and  Disability 
Insurance,  Reporting  and  recordkeeping 
requirements.  Social  Security. 
20  CFR  Part  422 

Administrative  practice  and 
procedure.  Freedom  of  information. 
Organization  and  functions 
(Government  agencies).  Social  Security. 

Dated:  December  14, 1998. 
Kenneth  S,  Apfel. 
Commissioner  of  Social  Security. 

For  the  reasons  set  forth  in  the 
preamble,  we  propose  to  amend  subpart 
M  of  Part  404  and  subpart  B  of  Part  422 
of  Chapter  m  of  the  Code  of  Federal 
Regulations  as  follows: 


PART  404— FEDERAL  OLD  AGE. 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-       ) 

Subpart  M-{AmendedI 

1.  The  authority  citation  for  subpart  M 
of  part  404  continues  to  read  as  follows: 

Authority:  Sees.  205,  210,  218  and 
702(a)(5)  of  the  Social  Security  Act  (42  U  S  C 
405.  410.  418  and  902(a)(5));  sec.  12110,  Pub ' 
L  99-272. 100  Stat.  287  (42  U.S.Q  418  note)' 
sec.  9002.  Pub.  L.  99-509, 100  Stat.  1970. 

2.  Section  404.1220  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 


§404.1220    IdMitmcation  numbers. 

(a)  State  and  local  governments. 
When  a  State  submits  a  modification  to 
its  agreement  under  section  218  of  the 
Act.  which  extends  coverage  to  periods 
prior  to  1987,  SSA  will  assign  a  special 
identification  number  to  each  political 
subdivision  included  in  that 
modification.  SSA  will  send  Uie  State  a 
Form  SSA-214-€D.  "Notice  of 
Identifying  Number,"  to  inform  the 
State  of  the  special  identification 
number(s).  The  special  number  will  be 
used  for  reporting  the  pre-1987  wages  to 
SSA.  The  special  number  will  also  be 
assigned  to  an  interstate  instrumentality 
if  pre-1987  coverage  is  obtained  and 
SSA  will  send  a  Form  SSA-214-CD  to 
the  interstate  instiiunentality  to  notify  it 
of  the  number  assigned. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 
23  CFR  Parts  710, 712,  and  713 
FHWA  Ooclcet  No  FHWA-08-4315] 
RIN  212S-AE44 

Right-of-way  Program  Administration 

agency:  Federal  Highway 
Administi-ation  (FHWA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM);  request  for  comments. 


PART  422— ORGANIZATION  AND 
PROCEDURES 

Subpart  B-{AmendedJ      ' 

3.  The  authority  citation  for  subpart  B 
of  part  422  continues  to  read  as  follows: 

Authority:  Sees.  205.  232,  702(a)(5),  1131 
and  1143  of  the  Social  Security  Act  (42 
U.S.C.  405,  432.  902(a)(5),  1320b-l,  and 
1320b-13). 

4.  Section  422.112  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§422.112    Employerldentlficatlon 
numbers. 


(b)  State  and  local  governments. 
When  a  State  submits  a  modification  to 
its  agreement  under  section  218  of  the 
Act,  which  extends  coverage  to  periods 
prior  to  1987,  SSA  will  assign  a  special 
identification  number  to  each  political 
subdivision  included  in  that 
modification.  SSA  will  send  the  State  a 
Form  SSA-214-CD.  "Notice  of 
Identifying  Number,"  to  inform  the 
State  of  the  special  identification 
number(s).  The  special  number  will  be 
u^d  for  reporting  the  pre-1987  wages  to 
SSA.  The  special  number  will  also  be 
^signed  to  an  interstate  instiiunentality 
if  pre-1987  coverage  is  obtained  and 
SSA  will  send  a  Form  SSA-214-CD  to 
the  interstate  instrumentality  to  notify  it 
of  the  number  assigned. 

(FR  Doc.  98-34137  Filed  12-23-98;  8:45  am) 

BILUNG  COOE  41tO-g»-P 


SUMMARY:  The  FHWA  is  proposing  to 
amend  its  right-of-way  regulations  for 
federally  assisted  tiansportation 
programs.  The  FHWA  requests 
comments  on  the  proposed  regulations 
and  any  other  issues  believed  to  be 
relevant  to  the  administi^tion  of  the  real 
estate  aspects  of  the  Federal-aid 
highway  program.  The  regulations  are 
arranged  to  follow  the  same  sequence  as 
tile  development  and  implementation  of 
a  Federal-aid  project  to  assist  die  pubfic 
and  State  ti-ansportation  department 
(STD)  in  locating  regulations  applicable 
to  a  specific  point  of  interest.  This 
proposal  is  intended  to  clarify  die  State- 
Federal  partnership. 

DATES:  Comments  in  response  to  this 
NPRM  must  be  received  on  or  before 
March  24. 1999. 

ADDRESSES:  Submit  vmtten,  signed 
comments  to  the  docket  number 
appearing  at  die  top  of  diis  document. 
You  must  submit  your  comments  to  Uie 
Docket  Clerk.  U.S.  DOT  Dockets.  Room 
PL-401,  400  Seventh  Sti^et,  SW.. 
Washington.  DC  20590-0001.  All 
comments  will  be  available  for 
examination  at  die  above  address 
between  10  a.m.  and  5  p.m..  e.t.. 
Monday  dirough  Friday,  except  Federal 
hohdays.  To  receive  notification  of 
receipt  of  comments  you  must  include 
a  pre-addressed.  stamped  envelope  or 
postcard. 

FOR  FURTHER  INFORMATKM  CONTACT:  Mr 
James  E.  Ware,  (202)  366-2019,  Office  of 
Real  Estate  Services.  HRE-20.  or  Mr 
Reid  Alsop.  Office  of  Chief  Counsel 
HCC-31.  (202)  366-1371.  Office  hours 
are  from  7:45  a.m.  to  4:15  p.m..  e  t 
Monday  dirough  Friday,  except  Federal 
hohdays. 

SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Internet  users  can  access  all 
comments  received  by  the  U.S  DOT 
Dockets.  Room  PL-401.  by  using  die 
universal  resource  locator  (URL):  http/ 
/dim.dot.gov.  It  is  available  24  hours 
each  day.  365  days  each  year.  Please 
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t )  low  the  instructions  onUne  for  more 
1  xormation  and  help. 

JAn  electronic  copy  of  this  document 
i^ay  be  dovmloaded  by  using  a  modem 
and  suitable  commvmications  software 
from  the  Government  Printing  Office's 
llectronic  Bulletin  Board  Service  at 
{202)  512-1661.  Internet  users  may 
teach  the  Federal  Register's  home  page 
I  li:  http://www.nara.gov/fedreg  and  the 
I :  ovemment  Printing  Office's  database 

I :  iittp.7/www.access.gpo.gov/nani. 

i  ackground 

The  FHWA  provides  funds  to  the 
i  tates  and  other  organizations  to 
[  iimburse  them  for  the  cost  they  have 
incurred  in  completing  highways  and 
either  transportation  related  projects. 
1  :egulations  dealing  with  reimbursement 
i  nd  management  of  right-of-way  are 
« ontained  in  23  CFR  parts  710  through 


1  egulations  were  outdated  and  in  need 
( (f  updating  by  publishing  an  advance 
1  lotice  of  proposed  rulemaking  on 
>Joveraber  6. 1995.  at  60  FR  56004 
mder  Docket  No.  95-18  (transferred  to 


no  SdopexX  B,  Stafe  Highway  Department  Responsibilities 

710  Sutjpart  C.  Reimbursement  Provisions •• 

712  Subpart  B.  General  Provisions  and  Project  Procedures 

712  Subpart  D.  Administrative  Settlements.  LegaJ  Settlements,  and  Court  Awards 

712  Subpart  E.  Federal  Land  Transfers  and  Direct  Federal  Acquisition 

712  Subpart  F.  Functional  Replacement  of  Real  Property  in  Public  Ownership 

712  Subpart  G,  Right-of-way  Revolving  Fund 

713  Subpart  A,  Property  Management • •  .,.^„    „    . 

713  Subpart  B.  (Management  of  Airspace • 1  7^0407— Disposals. 

713  Subpart  C,  Disposal  of  Right-of-way • - 


U.S.  DOT  Docket  FaciUty  and  scanned 
as  FHWA  Docket  No.  FHWA-97-2266). 

Twenty  comments  were  received:  2 
from  individuals,  2  from  private  groups 
or  organizations,  and  16  from  State 
transportation  agencies. 

Based  on  the  responses  received,  the 
FHWA  concluded  the  right-of-way 
(ROW)  regulations  needed  a 
comprehensive  revision.  During  an 
initial  review,  the  FHWA  identified 
several  parts  of  the  regulations  that  were 
no  longer  needed. 

As  a  first  step  in  the  comprehensive 
revision,  the  FHWA  removed  the 
obsolete  and  redundant  parts  by 
publishing  an  interim  final  rule  on  April 
25, 1996, 61  FR  18246.  This  action 
removed  from  23  CFR  all  of  parts  720 
and  740.  and  portions  of  parts  710  and 

712. 
This  NPRM  begins  the  second  and 


13.  The  FHWA  acknowledged  that  the      final  stage  of  the  updating  process.  It 


seeks  to  further  clarify  and  reduce 
Federal  regulatory  requirements  and  to 
place  primary  responsibility  for  a 
number  of  approval  actions  at  the  State 
level.  If  these  regulatory  changes  are 


adopted,  other  parts  of  23  CFR  will  be 
affected,  and  in  developing  the  final 
rule,  attention  will  be  provided  to 
conforming  revisions  as  necessary.  Such 
parts  include:  23  CFR  part  1 30.  subpart 
D.  Advance  right-of-way  revolving 
funds;  23  CFR  part  480.  Use  and 
disposition  of  property  previously 
acquired  by  States  for  withdrawn 
Interstate  segments;  and  23  CFR  part 
620,  subpart  B,  Relinquishment  of 
highway  facilities. 

This  proposed  rule  substantially 
revises  the  order  of  regulatory  materials 
and  completes  the  process  of  removing 
redundant,  outdated,  and  unnecessary 
content  &x)m  the  existing  rule.  A  unified 
purpose  and  applicability  statement 
along  with  definitions  is  included  in 
Subpart  A  of  the  proposed  rule.  This 
consoUdates  material  now  found  in 
several  locations  of  the  existing 
regulations. 

The  following  table  highUghts  the 
reordering  of  content  and  intended 
action  for  each  subpart  of  the  existing 
regulation: 


Old  section 


New  section 


710.201— State  responsibilities. 

710.203— Funding  and  reimtXjrsenwnL 

710  Subpart  C,  Project  Development  (See  also 
Subpart  E.  Property  Acquisition  Alternatives) 

Definitions  retained  in  710.105.  Eligibility  for  re- 
imbursement in  710.203.  See  also  49  CFR 
part  24. 

710.601— Federal  land  transfer,  and  710.602— 
Direct  Federal  acquisition. 

710.509— Functional  replacement. 

Removed. 

710  Subpart  D.  Real  Property  Managemern. 

710.405— Air  rigfits. 


Alternative  methods  to  achieve 
program  objectives  have  been  explored 
in  developing  this  NPRM.  Specifically, 
efforts  were  made  to  reduce  the  level  of 
Federal  oversight,  required 
recordkeeping,  and  mandated  reporting. 
However,  no  change  is  made  to  the 
longstanding  statutory  requirement  that 
States  be  suitably  staffed  and  equipped 
to  perform  surface  transportation 
functions  as  a  prerequisite  for  Federal 
financial  assistance.  Nor  have  we 
changed  the  requirement  for  States  to 
maintain  State  right-of-way  operating 

manuals. 

Many  of  the  existing  provisions  were 
designed  to  provide  project  level 
oversight  through  a  series  of  Federal 
monitoring  steps  and  Federal  approval 
actions.  This  NPRM  would  eliminate  or 
reduce  the  level  of  Federal  approval 
actions  and  would  rely  on  State  ROW 
operating  manuals  to  guide  the 


implementation  of  appropriate 
practices.  The  proposed  regulation 
contains  a  provision  for  States  to  certify 
that  their  ROW  manuals  are  current  and 
conform  to  Federal  requirements. 
Alternatives  to  this  procedure  were 
considered.  One  option  would  be  to 
retain  the  current  FHWA  approval 
process.  We  solicit  comments  on  these 
and  other  ahemative  approaches  that 
would  assure  current  and  accurate  ROW 
operating  manuals. 

State  ROW  manuals  are  considered  to 
be  a  sound  basis  for  implementing 
appropriate  procedures  at  the  State  and 
local  level.  It  is  a  State  responsibiUty  to 
maintain  the  manual  and  complete  the 
various  right-of-way  phases  in  a  manner 
which  assures  compliance  with  Federal 
law  and  regulations.  The  manual 
provides  a  documented  reference  for  use 
by  State  ROW  personnel,  local  public 


agencies,  affected  individuals,  and  the 

FHWA.  ,       ^  .. 

The  FHWA  believes  that  the  need  for 
project  level  surveillance  has 
diminished  since  the  era  of  the 
Interstate  program  when  Federal 
funding  was  allocated  on  the  basis  of 
the  cost  to  complete  the  system.  Now 
States  receive  a  fixed  allocation  of 
Federal  funds  based  largely  on  formula. 
Hence,  it  is  clearly  in  the  States'  best 
interest  to  use  their  Federal-aid  funds 
prudently  in  all  areas,  including  the 
acquisition,  management,  and 
disposition  of  real  property.  Since  1991, 
States  have  been  accorded  a  wide  array 
of  eUgible  activities  for  Federal-aid.  as 
well  as  greatly  exptinded  discretion  in 
the  use  of  Federal-aid  hmds.  This  NPPM 
echoes  the  policy  changes  that  have 
occurred  throughout  the  rest  of  the 
Federal-aid  program  f?r  surface 
transportation. 
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A  major  objective  of  the  NPRM  is  to 
reorder  the  regulation  so  that  it  follows 
the  same  sequence  as  the  development 
and  implementation  of  a  Federal-aid 
project.  This  rearrangement  in 
chronological  order  should  aid  the 
public  and  State  transportation 
departments  in  locating  the  parts  of  the 
regulation  needed  to  answer  their 
questions. 

The  proposed  revisions  clarify  the 
State-Federal  partnership  and  are  not 
considered  a  major  or  significant 
change. 

Provisions  relating  to  the  real  estate 
issues  contained  in  the  Transportation 
Equity  Act  for  the  21st  Century  (TEA- 
21)  Pub.L.  105-178.  112  Stat.  107,  have 
been  incorporated  in  these  proposed 
regulations,  notably:  (1)  Allowing  credit 
to  the  non-Federal  share  when  a  State  or 
local  government  contributes  land  to  a 
project;  (2)  allowing  States  to  retain 
income  from  sale  or  lease  of  real 
property,  as  long  as  the  income  is  used 
for  title  23,  U.S.C,  purposes;  and  (3) 
eliminating  the  ROW  revolving  fund. 

Current  procedures  require  States  to 
submit  a  right-of-way  certification  and 
availability  statement  as  part  of 
construction  PS&E  approval.  The  NPRM 
accommodates  TEA-21  oversight 
standards  by  incorporating  the  need  for 
submission  and  review  of  these 
documents  into  the  oversight  agreement 
required  by  revised  23  U.S.C.  106. 

The  NPRM  would  expand  Federal 
reimbursement  for  right-of-way 
acquisition  costs,  beyond  the  current 
hmit  of  "generally  compensable"  costs. 
Under  current  regulations.  States  and 
the  Federal  government  must  ascertain 
which  types  of  acquisition  costs  are 
generally  compensable  across  die  nation 
and  hmit  Federal  reimbursement  to 
those  activities.  This  limits  State 
flexibility,  imposes  a  "one  size  fits  all" 
philosophy,  and  creates  administi-ative 
burdens  for  both  States  and  the  FHWA. 
State  and  Federal  staff  time  devoted  to 
isolating  and  extracting  Uiese  costs  does 
not  add  value  to  the  overall 
transportation  program 
accomplishments.  Moreover,  States 
should  have  greater  discretion  in 
determining  the  best  use  of  formula- 
allocated  Federal  funds  for  acquisition 
purposes,  as  they  now  have  in  virtually 
every  other  aspect  of  projects  funded 
with  Federal-aid.  This  proposed  rule 
provides  that  FHWA  will  reimburse  the 
costs  of  acquisition  and  damages  in 
accordance  with  State  law. 

Three  variations  of  this 
reimbursement  policy  were  considered 
m  developing  the  NPRM.  First,  the 
present  regulation  could  be  retained  as 
it  currently  exists.  This  would  require 
that  the  FHWA  and  the  States  continue 


to  exclude  from  Federal  reimbursement 
elements  of  damage  not  generally 
compensable  in  eminent  domain,  such 
as  circuity  of  ti«vel.  loss  of  business  or 
goodwill,  and  those  State  required 
acquisition  costs  now  specifically 
excluded,  such  as  property  owner 
attorney  or  appraisal  fees.  A  second 
alternative  could  be  to  allow  all  vafid 
property  damage  claims  but  to  retain  the 
limitation  on  reimbursement  of  cost 
elements  related  to  the  property 
acquisition  as  required  by  State  law. 
such  as  property  owner  appraisal  and 
attorney  fees.  Under  this  second 
alternative.  State  law,  both  statute  and 
common,  regarding  compensability 
would  be  relied  upon  to  determine  if 
loss  of  business  or  goodwill,  diversion 
of  traffic,  or  other  such  value  related 
damages  are  eUgible  for  reimbursement. 
A  third  approach  would  retain  the 
generally  compensable  standard  relating 
to  eligible  property  damage  claims,  but 
permit  reimbursement  of  all  usual  costs 
and  disbursements  associated  with 
property  acquisition  as  required  by  State 
law.  Comments  are  solicited  on  these 
alternatives  or  other  alternatives  to 
estabhsh  the  appropriate  scope  of 
Federal-aid  participation  in  acquisition 
costs. 

The  NPRM  includes  a  TEA-21 
provision  that  the  Federal  share  of 
proceeds  fit)m  the  sale  or  lease  of  real 
estate  originally  acquired  as  part  of  a 
Federal-aid  project  (not  limited  to 
airspace)  could  be  retained  by  the  State, 
if  used  for  projects  that  would  be 
eligible  for  funding  under  title  23, 
U.S.C.  The  NPRM  would  require,  with 
certain  exceptions,  that  the  State  charge 
fair  market  value  for  the  sale  or  lease  of 
real  property  if  the  property  was 
acquired  with  Federal  assistance  made 
available  from  the  highway  tioist  fund. 
This  reflects  the  provisions  of  23  U.S.C. 
156  as  amended  by  section  1303  of 
TEA-21.  This  revision  would  reduce 
administrative  burdens  on  States  and 
the  FHWA  and  give  States  and  local 
governments  greater  flexibility  in  use  of 
funds,  while  also  protecting  Federal 
interests  by  ensuring  funds  are  used  on 
purposes  permitted  under  title  23. 
U.S.C.  This  procedure  applies  to  all 
disposals,  including  surplus  property 
from  withdrawn  Interstate  projects, 
processed  subsequent  to  June  9. 1998, 
the  effective  date  of  TEA-21.  Under  the 
rule  as  proposed,  income  fitjm  all 
property  uses  and  dispositions  would  be 
treated  in  a  uniform  manner. 

The  NPRM  also  includes  a  TEA-21 
provision  that  the  value  of  property 
acquired  by  States  or  local  governments 
before  project  agreement  could  be 
credited  toward  the  State  share  of 
project  cost,  as  long  as  certain 


conditions,  including  those  relating  to 
the  Environmental  process,  have  been 
met.  Prior  to  TEA-21.  private  property 
donated  to  a  Federal  project  could  be 
credited  to  the  non-Federal  share,  but 
no  such  credit  was  permitted  for 
publicly  owned  property.  The  proposed 
regulation  fulfills  TEA-21  statutory 
provisions  by  allowing  the  State  credit 
toward  the  non-Federal  share  of  the  cost 
of  a  project,  and  mandating  the  credit  in 
the  case  of  locally-owned  property.  The 
conditions  which  must  be  met  to  allow 
the  credit  would  include  careful 
observance  of  the  environmental 
assessment  process. 

The  NPRM  contains  separate  sections 
for  property  donations  by  private  parties 
and  contributions  by  State  or  local 
government  to  clearly  distinguish 
between  these  distinct  actions,  both  of 
which  can  generate  credit  for  the  State 
or  local  matching  share  of  a  project. 

The  NPRM  continues  to  specify 
procedures  the  States  would  be  required 
to  follow  in  use  of  airspace  on  the 
hiterstate  and  other  National  Highway 
System  (NHS)  faciUties  which  have 
received  funding  under  title  23,  U.S.C, 
in  any  way.  However,  these  airspace 
requirements  would  no  longer  be 
mandated  for  non-NHS  highways. 

The  NPRM  relocates  a  significant 
amoimt  of  detail  relating  to  the 
management  of  airspace.  The  detailed 
provisions  for  airspace,  particularly  the 
detailed  geometi-ic  requirements  for  the 
use  of  property  over  or  under  a 
highway,  would  be  developed  and 
updated  tiirough  an  official  technical 
advisory,  which  would  be  referenced  in 
the  final  rule.  Your  comments  are 
solicited  regarding  the  possible  use  of  a 
technical  advisory  for  these 
requirements  rather  than  the  detailed 
provisions  included  in  current 
regulations.  An  advantage  of  a  technical 
advisory  is  that  it  would  be  easier  to 
update.  Your  comments  are  also 
solicited  regarding  additional  elements 
which  should  be  included  in  either  an 
advisory  or  in  a  modified  regulation. 

The  NPRM  eliminates  the  future  use 
of  the  right-of-way  revolving  fund.  The 
revolving  ftuid  was  a  pool  of  money  that 
could  be  used  by  States  to  acquire  right- 
of-way  in  advance  of  the  time  that  State 
funding  was  available.  The  revolving 
fund  was  eliminated  by  TEA-21.  The 
only  remaining  provisions  needed  for 
closing  out  this  fund  would  deal  with 
repayments  which  will  be  based  on  the 
U-ansition  provisions  included  in  sec 
1211(e)(2)  of  TEA-21. 

The  NPRM  provides  that  property 
disposals  or  any  other  use  of  right-of- 
way  along  the  hiterstate  requires  the 
State  to  obtain  FHWA  concurrence,  but 
this  would  no  longer  be  required  for 


n(i;i-Interstate  highways.  Instead,  the 
Si  i  te  ROW  manual  would  specify 
pjjcedures  for  the  leasing,  maintenance 
and  disposal  of  property  rights, 
including  access  control. 

The  NPRM  clarifies  that  where 
property  is  to  be  used  for  environmental 
mitigation  or  environmental  banking  the 
ptt>visions  of  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  (Pub.L.  91-646, 
sil  Stat.  1894.  as  amended)  apply  in  the 
adquisition  of  the  property. 

Rulemaking  Analyses  and  Notices 

lAll  comments  received  before  the 
c  I  }se  of  business  on  the  comment 
^sing  date  indicated  above  will  be 
a()nsidered  and  will  be  available  for 
^iamination  using  the  docket  number 
^^earing  at  the  top  of  this  document  in 
^e  docket  room  at  the  above  address  or 
via  the  electronic  addresses  provided 

Siove.  The  FHWA  will  file  comments 
ceived  after  the  comment  closing  date 
the  docket  and  will  consider  late 
comments  to  the  extent  practicable.  The 
mWA  may,  however,  issue  a  final  rule 
^t  any  time  after  the  close  of  the 
Cpmment  period.  In  addition  to  late 
omments,  the  FHWA  will  also 
antinue  to  file  in  the  docket  relevant 
iformation  becoming  available  after  the 
amment  closing  date,  and  interested 
ersons  should  continue  to  examine  the 
locket  for  new  material. 

Ixecutive  Order  12866  (Regulatory 
lanning  and  Review)  and  DOT 
ilatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
proposed  action  would  not  constitute  a 
ignificant  regulatory  action  within  the 

leaning  of  Executive  Order  12866,  nor 
.'ould  it  be  a  significant  regulatory 
jction  within  the  Department  of 
Transportation's  regulatory  policies  and 
)rocedures.  It  is  anticipated  that  the 
iconomic  impact  of  this  rulemaking  will 
)e  minimal;  therefore,  a  full  regulatory 
evaluation  is  not  required.  The  FHVVA 
does  not  consider  this  proposed  action 
to  be  significant  because  these 
regulations  would  simpfify,  clarify,  and 
reorganize  existing  requirements.  The 
proposed  procedures  would  simply 
implement  ciurent  law  and  eliminate 
constraints  on  FHWA  reimbursement 
for  certain  right-of-way  expenditures 
when  those  expenditures  are  made 
under  provisions  within  State  law. 
Neither  the  individual  nor  the 
cumulative  impact  of  this  action  would 
be  significant  because  this  action  would 
not  alter  the  funding  levels  available  to 
the  States  for  Federal  or  federally 
assisted  programs  covered  by  TEA-21. 

Those  primarily  impacted  by  the 
proposed  changes  have  received 


briefings  of  the  revisions  to  be  proposed 
at  the  last  two  annual  Right-of-Way 
National  Conferences  sponsored  by  the 
American  Association  of  State  Highway 
Transportation  Officials  (AASHTO). 
During  the  most  recent  conference  in 
April  1998.  the  FHWA  briefed  State 
right-of-way  staffs  on  the  changes  being 
contemplated  and  asked  them  to 
comment  when  the  NPRM  is  issued. 

Regulatory  Flexibility  Act 

In  compliance  v«th  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354.  5  U.S.C. 
601-612),  the  agency  has  evaluated  the 
effects  of  this  proposed  rule  on  small 
entities  and  anticipates  that  this  action 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  proposed  action  would 
merely  update  and  clarify  existing 
procedures.  The  NPRM  would  also 
reduce  Federal  regulatory  requirements 
and  allow  State  procedures  to  be 
utilized.  Local  entities  could  also  adopt 
State  procedures  for  advancing  Federal- 
aid  projects  under  the  State 
transportation  plan.  We  specifically 
invite  comments  on  the  projected 
economic  impact  of  this  proposal,  and 
will  actively  consider  such  information 
before  completing  our  Regulatory 
Flexibility  Act  anf  lysis  when  adopting 
final  rules. 
Environmental  Impacts 

The  FHWA  has  also  analyzed  this 
proposed  action  for  the  purpose  of  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4321  et  seq.),  and  anticipates  that 
this  action  would  not  have  any  effect  on 
the  quality  of  the  human  and  natural 
environment. 


Executive  Order  12612  (Federalism 
Assessment) 


This  proposed  action  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  it  has  been 
determined  that  this  action  would  not 
have  sufficient  Federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  assessment.  This  rule  would 
reduce  the  level  of  Federal  approval 
actions  by  placing  greater  responsibility 
at  the  State  or  local  level.  Throughout 
the  proposed  regulation  there  is  an 
effort  to  keep  administrative  burdens  to 
a  minimvim. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205 
Highway  planning  and  construction. 
The  regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 


Federal  programs  and  activities  apply  to 
this  program. 

Unfunded  Mandates  Reform  Act 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4, 109  Stat.  48).  the  FHWA  must 
prepare  a  budgetary  impact  statement 
on  any  proposal  or  fihal  rule  that 
includes  a  Federal  mandate  that  may 
result  in  estimated  annual  costs  to  State, 
local,  or  tribal  government  of  $100 
million  or  more.  The  FHWA  has 
determined  that  the  proposed  revisions 
contained  in  this  NPRM  would  not 
result  in  estimated  costs  of  $100  milUon 
or  more  to  State,  local,  or  tribal 
governments.  This  proposed  action 
would  simplify  and  reduce  existing 
requirements.  Accordingly  no 
additional  costs  to  State,  local,  or  tribal 
governments  are  anticipated  as  a  result 
of  the  proposed  action. 

Paperwork  Reduction  Act 

This  proposal  contains  no  new 
collection  of  information  requirements 
for  purposes  of  the  Paperwork 
Reduction  Act  of  1995. 44  U.S.C.  3501- 
3520.  This  NPRM  would  reduce  the 
level  of  recordkeeping  for  the  disposal 
of  properties  and  would  permit  States  to 
retain  income  for  use  and  disposals  of 
property  thereby  eliminating  the 
administrative  burden  of  crediting  funds 
to  Federal  projects. 
Regulation  Ii^jentification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

ListofSubiects 


23  CFR  Part  710 

Grant  programs — ^transportation. 
Highways  and  roads.  Real  property 
acquisition.  Reporting  and 
recordkeeping  requirements.  Rights-of- 
way. 
23  CFR  Parts  712  and  713 

Grant  programs — transportation. 
Highways  and  roads.  Reporting  and 
recordkeeping  requirements.  Rights-of- 
way. 

In  consideration  of  the  foregoing,  and 
imder  the  authority  of  23  U.S.C.  315.  the 
FHWA  proposes  to  amend  title  23.  Code 
of  Federal  Regulations,  chapter  I,  as  set 
forth  below. 
1.  Part  710  is  revised,  to  read  as 

follows: 
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PART  710-RIGHT-OF-WAY  AND  REAL 
ESTATE 


710.303 
710.305 
710.307 
710.309 
710.311 


710.403 
710.405 
710.407 
710.409 


Subpart  A— General 

710.101     Purpose. 
710.103    Applicability. 
710.105    Definitions. 

Subpart  B— Program  Administration 

710.201    State  responsibilities. 
710.203    Funding  and  reimbursement. 

Subpart  C-Project  Oeveiopment 

710.301    General. 
Planning. 

Environmental  analysis. 
Project  agreement. 
Acquisition. 
Construction  advertising. 

Subpart  D— Real  Property  IManagement 
710.401     General. 

Management. 

Air  rights  on  the  NHS. 

Leasing. 

Disposals. 

Subpart  E— Property  Acquisition 
Alternatives 

710.501     Early  acquisition. 

710.503    Protective  buying  and  hardship 

acquisition. 
710.505    Real  property  donations. 
710.507    State  and  local  contributions. 
710.509    Functional  replacement  of  real 

property  in  public  ownership. 
710.511    Transportation  enhancements. 
710.513    Environmental  mitigation. 

Subpart  F— Federal  Assistance  Programs 

710.601     Federal  land  transfer. 
710.603    Direct  Federal  acquisition. 

Authority:  23  U.S.C.  101(a),  107. 108,  111 
114,  133.  142(f).  145.  156.  204,  210,  308  315 
317,  and  323;  42  U.S.C.  2000d  et  sea..  4633    ' 
4651-4655;  49  CFR  1.48(b)  and  (cc),  18.31  ' 
and  parts  21  and  24;  23  CFR  1.32. 

Subpart  A— General 
§710.101    Purpose. 

The  primary  purpose  of  these 
requirements  is  to  ensure  the  prudent 
use  of  Federal  funds  under  title  23. 
U.S.C,  in  the  acquisition,  management, 
and  disposal  of  real  property.  In 
addition  to  the  requirements  of  this  part 
other  real  property  related  provisions 
apply  and  are  found  at  49  CFR  part  24. 

§710.103    Applicability. 

This  part  applies  whenever  Federal 
assistance  under  title  23,  U.S.C.  is  used 
to  acquire  real  property,  unless  stated 
otherwise. 

§710.105    Definitions. 

(a)  Terms  defined  in  49  CFR  part  24 
and  23  CFR  part  1  have  the  same 
meaning  when  used  in  this  part,  unless 
otherwise  defined  in  paragraph  (b)  of 
this  section. 


(b)  The  following  terms  when  used  in 
this  part  have  the  following  meaning- 

Access  rights.  The  right  of  ingress  and 
egress  from  a  property  that  abuts  a  street 
or  highway. 

Acquiring  agency.  A  State  agency, 
other  entity,  or  person  acquiring  real 
property  for  Utle  23.  U.S.C.  purposes. 
Acquisition.  Activities  to  obtain  an 
interest  in,  and  possession  of,  real 
property. 

Air  rights.  Real  property  interests 
defined  by  agreement,  and  conveyed  by 
deed,  lease,  or  permit  for  the  use  of 
airspace. 

Airspace.  That  space  located  above 
and/or  below  a  highway  or  other 
transportation  faciUty's  established 
^ade  line,  lying  within  the  horizontal 
limits  of  the  approved  right-of-way 
boundaries. 

Damages.  The  loss  in  value 
attributable  to  remainder  property  due 
to  severance  or  consequential  damages, 
as  limited  by  State  law.  that  arise  when 
only  part  of  an  owner's  property  is 
acquired. 

Disposal.  The  sale  of  real  property  or 
rights  therein,  including  access  or  air 
rights,  when  no  longer  needed  for 
highway  right-of-way  or  other  uses 
eUgible  for  funding  under  title  23, 

Donation.  The  voluntary  transfer  of 
privately  owned  real  property  for  the 
benefit  of  a  public  ti-ansportation  project 
without  compensation  or  with 
compensation  at  less  than  fair  market 
value. 

Early  acquisition.  Acquisition  of  real 
property  by  State  or  local  governments 
m  advance  of  Federal  authorization  or 
agreement. 

Easement.  An  interest  in  real  property 
that  conveys  a  right  to  use  a  portion  of 
an  owner's  property  or  a  portion  of  an 
owmer's  rights  in  the  property. 

NHS.  The  National  Highway  System 
as  defined  in  23  U.S.C.  103(b). 

Oversight  agreement.  The  project 
approval  and  oversight  agreement 
required  by  23  U.S.C.  106(c)(3). 
Real  pmperty.  Land  and  any 
improvements  thereto,  including  but  not 
limited  to.  fee  interests,  easements,  air 
or  access  rights,  and  the  rights  to  conti-ol 
use.  leasehold,  and  leased  fee  interests. 
Relinquishment.  The  conveyance  of  a 
portion  of  a  highway  right-of-way  or 
facihty  by  a  State  highway  department 
to  another  government  agency  for 
continued  ti-ansportation  use.  (See  23 
CFR  part  620.  subpart  B.) 

Right-of-way  Real  property  and  rights 
tiierein  used  for  the  constinction. 
operation,  or  maintenance  of  a 
tiaiisportation  or  related  facility  ftmded 
under  title  23.  U.S.C. 

SettVe/ne/if.  The  resuh  of  negotiations 
based  on  fair  market  value  in  which  the 


amount  of  just  compensation  is  agreed 
upon  for  the  purchase  of  real  property 
or  an  interest  therein. 

(1)  An  administrative  settlement  is  a 
setUement  reached  prior  to  fifing  a 
condemnation  proceeding  based  on 
value  related  evidence,  administi-ative 
consideration,  or  other  factors  approved 
by  an  authorized  agency  official. 

(2)  A  legal  settlement  is  a  settlement 
reached  by  a  responsible  State  legal 
representative  after  filing  a 
condemnation  proceeding,  including 
stipulated  settlements  approved  by  the 
court  in  which  Uie  condemnation  action 
had  been  filed. 

(3)  A  court  settlement  or  court  award 
is  any  decision  by  a  court  that  follows 
a  contested  tiial  or  hearing  before  a  jury, 
commission,  judge,  or  other  legal  entity' 
havmg  the  authority  to  establish  the 
amount  of  compensation  for  a  taking 
under  the  laws  of  eminent  domain. 

State  agency.  A  department,  agency, 
or  instnimentahty  of  a  State  or  of  a 
political  subdivision  of  a  State;  any 
department,  agency,  or  instrumentaUty 
of  two  or  more  States  or  of  two  or  more 
political  subdivisions  of  a  State  or 
States;  or  any  person  who  has  the 
authority  to  acquire  property  by 
eminent  domain  under  State  law. 

State  transportation  department 
(STD).  The  State  highway  departinent, 
ti-ansportation  department,  or  other 
State  transportation  agency  or 
commission  to  which  title  23.  U.S.C, 
funds  are  apportioned. 

Uneconomic  Remnant.  A  remainder 
property  which  the  acquiring  agency 
has  determined  has  litUe  or  no  utility  or 
value  to  the  owner. 

Uniform  Act.  The  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  PoUcies  Act  of  1970,  as 
amended  (42  U.S.C.  4601  et  seq.),  and 
the  implementing  regulations  at  49  CFR 
part  24. 

Subpart  B— Program  Administration 


§710.201    state  responsibilities. 

(a)  Organization.  Each  STD  shall  be 
adequately  staffed,  equipped,  and 
organized  to  discharge  its  real  property- 
related  responsibilities. 

(b)  Program  oversight.  The  STD  shall 
have  overall  responsibility  for  the 
acquisition,  management,  and  disposal 
of  real  property  on  Federal-aid  projects. 
This  responsibility  shall  include 
assuring  that  acquisitions  and  disposals 
by  a  State  agency  are  made  in 
compUance  with  legal  requirements  of 
State  and  Federal  laws  and  regulations 

(c)  Right-of-Way(ROW)  Operations 
Manual.  Each  STD  shall  maintain  a 
manual  describing  its  right-of-way 
organization,  poUcies,  and  procedures. 


Federal  Register/Vol.  63.  No.  247/Thursday,  December  24.  1998 /Propose<^ .Rules  -71243 


dhe  manual  shall  describe  functions 
Bnid  procedures  for  all  phases  of  the  real 
state  program,  including  appraisal  and 
}praisal  review,  negotiation  and 
^ninent  domain,  property  management, 
and  relocation  assistance.  The  manual 
shall  also  specify  procedures  to  prevent 
conflict  of  interest  and  avoid  fraud. 
iVaste.  and  abuse.  The  manual  shall  be 
in  sufficient  detail  and  depth  to  guide 
State  employees  and  others  involved  in 
1  icquiring  and  managing  real  property. 

(1)  The  STD  shall  prepare  and  make 
i  ivailable  to  FHWA  an  up-to-date  Right- 

)f-Way  Operations  Manual  by  no  later 
han  September  30,  2000. 

(2)  In  October  2000,  and  every  three 
^ears  thereafter,  the  chief  administrative 
)fficer  of  the  STD  shall  certify  to  the 
?HWA  that  the  current  ROW  operations 
manual  conforms  to  existing  practices 
and  contains  necessary  procedures  to 
ensure  compliance  with  Federal  and 
State  real  estate  law  and  regulation. 

(3)  The  STD  shall  update  the  manual 
periodically  to  reflect  changes  in 
operations  and  make  the  updated 
materials  available  to  the  FHWA. 

(d)  Compliance  responsibility.  The 
STD  is  responsible  for  complying  with 
current  FHWA  requirements  whether  or 
not  its  manual  reflects  those 
requirements. 

(e)  Adequacy  of  real  property  interest. 
The  real  property  interest  acquired  for 
all  Federal-aid  projects  funded  pursuant 
to  title  23,  U.S.C,  shall  be  adequate  for 
the  construction,  operation,  and 
maintenance  of  the  resulting  facility  and 
for  the  protection  of  both  the  facility 
and  the  traveling  public. 

(f)  Recordkeeping.  The  acquiring 
agency  shall  maintain  adequate  records 
of  its  acquisition  and  property 
management  activities. 

(1)  Acquisition  records,  including 
records  related  to  owner  or  tenant 
displacements,  and  property  inventories 
of  improvements  acquired  shall  be  in 
sufficient  detail  to  demonstrate 
compUance  with  this  part  and  49  CFR 
part  24.  These  records  shall  be  retained 
at  least  3  years  bom  either: 

(i)  The  date  the  State  receives  Federal 
reimbursement  of  the  final  payment 
made  to  each  owner  of  a  property  and 
to  each  person  displaced  from  a 
property;  or 

(ii)  The  date  a  credit  toward  the 
Federal  share  of  a  project  is  approved 
based  on  early  acquisition  activities  of 
the  State. 

(2)  Property  management  records 
shall  include  inventories  of  real 
property  considered  excess  to  project 
needs,  all  authorized  uses  of  airspace, 
and  other  leases  or  agreements  for  use 
of  real  property  managed  by  the  STD. 


(g)  Procurement.  Contracting  for  all 
activities  required  in  support  of  State 
right-of-way  programs  through  use  of 
private  consultants  and  other  services 
shall  conform  to  49  CFR  18.36. 
(h)  Use  of  other  public  land 
acquisition  organizations  or  private 
consultants.  The  STD  may  enter  into 
written  agreements  with  other  State, 
coimty,  mimicipal,  or  local  public  land 
acquisition  organizations  or  with  private 
consultants  to  carry  out  its  authorities 
under  paragraph  (b)  of  this  section. 
Such  organizations,  firms,  or 
individuals  must  comply  with  the 
poUcies  and  practices  of  the  STD.  The 
STD  shall  monitor  any  such  real 
property  acquisition  activities  to  assure 
compUance  with  State  and  Federal  law 
and  requirements  and  is  responsible  for 
informing  such  organizations  of  all  such 
requirements  and  for  imposing 
sanctions  in  cases  of  material  non- 
compUance. 

(i)  Approval  actions.  Except  for  the 
Interstate  system,  the  STD  and  the 
FHWA  will  agree  on  the  scope  of 
property  related  oversight  and  approval 
actions  that  the  FHWA  wall  be 
responsible  for  imder  this  part.  The 
content  of  the  most  recent  Oversight 
Agreement  shall  bo  reflected  in  the  State 
Right-of-Way  Operations  Manual.  The 
Oversight  Agreement,  and  thus  the 
Manual,  will  indicate  for  which  non- 
Interstate  Federal-aid  project 
submission  of  materials  for  review  and 
approval  are  required. 

[])  Approval  of  just  compensation. 
The  amount  determined  to  be  just 
compensation  shall  be  approved  by  a 
responsible  official  of  the  acquiring 

agency. 

(k)  Description  of  acquisition  process. 
The  STD  shall  provide  persons  affected 
by  projects  or  acquisitions  advanced 
under  title  23,  U.S.C,  with  a  vmtten 
description  of  its  real  property 
acquisition  process  imder  State  law  and 
of  the  owner's  rights,  privileges,  and 
obligations.  The  description  shall  be 
written  in  clear,  non-technical  language 
and.  where  appropriate,  be  available  in 
languages  other  than  English. 


§  71 0.203    Funding  and  reimbursement 

(a)  General  conditions.  The  following 
conditions  are  a  prerequisite  to  Federal 
participation  in  the  costs  of  acquiring 
real  property: 

(1)  The  project  for  which  the  real 
property  is  acquired  is  included  in  an 
approved  Statewide  Transportation 
Improvement  Program  iSTIP); 

(2)  The  State  has  executed  a  project 
agreement; 

(3)  Preliminary  acquisition  activities, 
including  a  title  search  and  preliminary 
property  map  preparation  necessary  for 


the  completion  of  the  environmental 
process,  can  be  advanced  under 
preliminary  engineering  prior  to 
National  Environmental  PoUcy  Act 
(NEPA)  clearance,  while  other  work 
involving  contact  with  affected  property 
owners  must  be  deferred  until  after 
NEPA  approval,  except  as  provided  in 
§  710.503  for  protective  buying  and 
hardship  acquisition:  and 

(4)  Costs  have  been  incurred  in 
conformance  with  State  and  Federal  law 
and  requirements. 

(b)  Eligible  costs.  Federal 
participation  in  real  property  costs  is 
limited  to  the  costs  of  property 
incorporated  into  the  final  project, 
unless  provided  otherwise.  Participation 
is  provided  for: 

iD  Real  property  acquisition.  Usual 
costs  and  disbursements  associated  with 
real  property  acquisition  required  imder 
the  laws  of  the  State,  including: 

(i)  The  cost  of  contracting  for  private 
acquisition  services  or  the  cost 
associated  with  the  use  of  local  pubUc 
agencies. 

(ii)  The  cost  of  pre-acquisition 
activities  such  as  appraisal,  appraisal 
review,  cost  estimates,  relocation 
planning,  ri^t-of-way  plan  preparation, 
title  work,  and  similar  necessary  right- 
of-way  related  work. 

(iii)  The  cost  to  acquire  real  property, 
including  incidental  expenses. 

(iv)  The  cost  of  administrative 
settlements  in  accordance  with  49  CFR 
24.102(i),  legal  settlements,  court 
awards,  and  costs  incidental  to  the 
condemnation  process. 

(2)  Relocation  assistance  and 
payments.  Payments  made  incidental  to 
and  associated  with  the  displacement 
&t)m  acquired  property  under  49  CFR 

part  24. 

(3)  Damages.  The  cost  of  severance 
and/or  consequential  damages  to 
remaining  real  property  resulting  from  a 
partial  acquisition  of  real  property  for  a 
project  based  on  elements  compensable 
under  applicable  State  law. 

(4)  Property  management.  The  net 
cost  of  managing  real  property  prior  to 
and  during  construction  to  provide  for 
maintenance,  protection,  and  the 
clearance  and  disposal  of  improvements 
vmtil  final  project  acceptance. 

(5)  Payroll-related  expenses  and 
technical  guidance.  Salary  and  related 
expenses  of  employees  of  an  acquiring 
agency  are  eligible  costs  in  accordance 
with  OMB  Circular  A-87.'  This 
includes  State  costs  incurred  for 
managing  or  providing  technical 


'  OMB  circular*  may  be  obuined  from  the  EOF 
Publications  Office.  725  17th  Street,  NW..  Room 
2200.  Washington.  DC  20503  and  at  OMB's  Internet 
home  page  at  http://www.whitehouse.gov/WH/ 
EOP/omb. 
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guidance,  consultation  or  oversight  on 
projects  where  right-of-way  services  are 
performed  by  a  political  subdivision  or 
others. 

(6)  Property  not  incorporated  into  a 
transpoitation  project.  The  cost  of 
property  not  incorporated  into  a 
transportation  project  may  be  eligible 
for  reimbursement  in  the  following 
circumstances: 

(i)  General.  Costs  for  construction 
material  sites,  property  acquisitions  to  a 
logical  boundary,  or  for  eUgible 
transportation  enhancement, 
environmental  mitigation,  or 
environmental  banldng  activities. 

(ii)  Easements  not  incorporated  into 
the  right-of-way.  The  cost  of  acquiring 
easements  outside  the  right-of-way  for 
permanent  or  temporary  use. 

(7)  Uneconomic  remnants.  The  cost  of 
uneconomic  remnants  purchased  in 
connection  with  the  acquisition  of  a 
partial  taking  for  the  project  as  required 
by  the  Uniform  Act. 

(8)  Access  rights.  Payment  for  full  or 
partial  control  of  access  on  an  existing 
highway  (i.e..  one  not  on  a  new 
location),  based  on  elements 
compensable  under  applicable  State 
law.  Participation  does  not  depend  on 
another  real  property  interest  being 
acquired  or  on  further  constinction  of 
the  highway  facility. 

(9)  Utility  and  railroad  property,  (i) 
The  cost  to  replace  operating  real 
property  owned  by  a  displaced  utiUty  or 
railroad  and  conveyed  to  an  STD  for  a 
highway  project,  as  provided  in  23  CFR 
part  140.  Subpart  I.  Reimbursement  for 
Raih-oad  Work,  and  23  CFR  part  645 
Subpart  A,  Utility  Relocations. 
Adjustinents  and  Reimbursements,  and 
23  CFR  part  646.  Subpart  B,  Railroad- 
Highway  Projects. 

(ii)  Participation  in  the  cost  of 
acquiring  non-operating  utiUty  or 
railroad  real  property  shall  be  in  the 
same  manner  as  other  privately  owned 
property. 

(c)  Withholding  payment.  The  FHWA 
may  withhold  payment  under  the 
conditions  in  23  CFR  1.36  where  the 
State  fails  to  comply  with  Federal  law 
or  regulation.  State  law.  or  under 
circumstances  of  waste,  fraud,  and 
abuse. 


develop  coordinated,  financially 
constiained  system  plans  to  meet 
tiansportation  needs  for  local  and 
statevinde  systems,  under  provisions 
contained  in  23  CFR  part  450.  Projects 
must  be  included  in  an  approved  State 
Transportation  Improvement  Program 
(STIP)  in  order  to  be  eUgible  for  Federal- 
aid  funding. 

§7ia306    Environmental  analysis. 

The  NEPA  process  as  described  in  23 
CFR  part  771  normally  must  be 
conducted  and  concluded  with  a  record 
of  decision  (ROD).  FONSI,  or  CE 
detennination  before  Federal  funds  can 
be  placed  under  agreement  for 
acquisition  of  right-of-way.  Where 
apphcable.  a  State  also  must  complete 
Clean  Air  Act  project  level  conformity 
analysis.  At  the  time  of  processing  an 
environmental  document,  a  State  may 
request  reimbursement  of  costs  incurred 
for  early  acquisition,  provided 
conditions  prescribed  in  23  U.S  C 
108(c)  and  §  710.501.  are  satisfied. 

§710307    Pro|«rt agreement 

As  a  condition  of  Federal-aid.  the  STD 
shall  obtain  FHWA  authorization  in 
writing  or  electronically  before 

proceeding  with  any  real  property 
acquisitions,  including  hardship 
acquisition  and  protective  buying  (see 
§  710.503).  The  STD  must  prepare  a 
project  agreement  in  accordance  with  23 

??.?."l®^°'  ''"^P*^  ^  ■">«  agreement 
Shall  lie  based  on  an  acceptable  estimate 
for  the  cost  of  acquisition.  On  projects 
where  the  initial  project  agreement  was 
executed  after  June  9. 1998,  a  State  may 
request  credit  toward  the  non-Federal 
share,  for  early  acquisitions,  donations, 
or  other  contributions  applied  to  the 
project  provided  conditions  in  23  U  S  C 
323  and  §  710.501  are  satisfied. 


statements  and  certifications  related  to 
project  acquisitions  as  required  by  23 
CFR  635.309.  For  non-Interstate 
projects,  the  Oversight  Agreement  must 
specify  responsibility  for  the  review  and 
approval  of  the  ROW  availability 
statements  and  certifications.  Generally 
for  non-NHS  projects,  the  State  has  full ' 
responsibility  for  determining  that  right- 
of-way  is  available  for  constiiiction. 

Subpart  D-Aeal  Property  Management 


§710.401 

This  subpart  describes  the  acquiring 
agency's  responsibilities  to  contit)!  the 
use  of  real  property  required  for  a 
project  in  which  Federal  funds 
participated  in  any  phase  of  the  project. 
Prior  to  allowing  any  change  in  access 
control  or  other  use  or  occupancy  of 
^u'^^S^  property  along  the  Interstate, 
the  STD  shall  secure  an  approval  from 
the  FHWA  for  such  change  or  use.  The 
STD  shall  specify  in  the  State's  ROW 
Operations  Manual,  procedures  for  the 
rental.  leasing,  maintenance,  and 
disposal  of  real  property  acquired  with 
title  23.  U.S.C.  fimds.  The  State  shall 
assure  that  local  agencies  follow  the 
State's  approved  procedures,  or  the 
local  agencies  own  procedures  if 
approved  for  use  by  the  STD. 


S**part  C-Project  Development 
§710^1    General. 

The  project  development  process 
typicaUy  foUows  a  sequence  of  actions 
and  approvals  in  order  to  quahfy  for 
funding.  The  key  steps  in  this  process 
are  provided  in  this  subpart. 

§710:303    Planning. 

State  and  local  governments  conduct 
metropolitan  and  statewide  planning  to 


§710309    Acquisition. 

The  pn)cess  of  acquiring  real  property 
mcludes  appraisal,  appraisal  review, 
establishing  just  compensation, 
negotiations,  administrative  and  legal 
settlements,  and  condemnation.  The 
State  shall  conduct  acquisition  and 
related  relocation  activities  in 
accordance  with  49  CFR  Part  24. 


§710311    Construction  advertising. 

The  State  must  manage  real  property 
acquired  for  a  project  until  it  is  required 
tor  construction.  Clearance  of 
improvements  can  be  scheduled  during 
Uie  acquisition  phase  of  the  project 
using  sale/removal  agreements,  separate 
demolition  contracts,  or  be  included  as 
a  work  item  in  the  construction 
contiact.  On  Interstate  projects,  prior  to 
advertising  for  construction,  the  State 
shall  develop  ROW  availability 

I 

i 

t 
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§710403    Management 

(a)  The  STD  must  assure  that  all  real 
property  within  the  boundaries  of  a 
federally-aided  facility  is  devoted 
exclusively  to  the  purposes  of  that 
facility  and  is  preserved  free  of  all  other 
public  or  private  alternative  uses,  unless 
such  additional  uses  are  permitted  by 
Federal  regulation  or  the  FHWA.  An 
dtemative  use  must  be  consistent  with 
tile  continued  operation,  maintenance, 
and  safety  of  the  facility,  and  such  use 
shall  not  result  in  Uie  exposure  of  the 
facility's  users  or  otiiers  to  hazards. 

lb)  "Hie  STD  shall  specify  procedures 
m  Uie  State  manual  for  determining 
when  a  real  property  interest  is  no 

longer  needed.  These  procedures  must 
provide  for  coordination  among  relevant 
STD  organizational  units,  including 
mMntenance.  safety,  design,  planning, 
nght-of-way.  environment,  access 
management,  and  ti-affic  operations 

(c)  The  STD  shall  evaluate  Uie 
environmental  effects  of  disposal  and 
leasing  actions  requiring  FHWA 
approval  as  provided  in  23  CFR  part 
771.  '^ 

(d)  Acquiring  agencies  shall  charge 
current  fair  market  value  or  rent  for  Uie 
use  or  disposal  of  real  property 
interests,  including  access  control,  if 
those  real  property  interests  were 
obtained  wiUi  title  23.  U.S.C.  funding. 
Exceptions  to  Uie  requirement  for 
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^aiging  fair  market  value  may  be 
jproved  in  the  following  situations: 

(1)  With  FHWA  approval,  when  the 
"D  clearly  shows  that  an  exception  is 

^  the  public  interest,  for:  social, 
jenvironmental,  or  economic  purposes; 
t  on-proprietary  governmental  use;  or 
Qses  under  23  U.S.C.  142(f),  PubUc 
ransportation.  The  STD  shall  submit 
[uests  for  such  exceptions  to  the 
iWA  in  writing. 

(2)  Use  by  public  utilities  is  covered 
ider  separate  regulations  (23  CFR  part 

•45).  ,       . 

(3)  Railroads  may  be  accommodated 
n  accordance  with  23  CFR  part  646. 

(4)  Bikeways  and  pedestrian 
valkways  may  be  accommodated  in 
iccordance  with  23  CFR  part  652. 

(e)  The  Federal  .share  of  net  income 
irom  the  sale  or  lease  of  excess  real 
)roperty  shall  be  used  by  the  STD  for 
ictivities  eUgible  for  funding  imder  title 
23.  U.S.C. 
1710.406    Air  rights  on  ttw  NHS. 

(a)  The  FHWA  policies  relating  to 
management  of  airspace  on  the  NHS  for 
non-highway  purposes  are  included  in 
this  section.  This  subpart  appUes  to  the 
Interstate  and  to  other  National 
Highway  System  (NHS)  facilities  which 
receive  title  23,  U.S.C,  assistance  in  any 
way.  This  section  does  not  apply  to  non- 
NHS  highways;  to  railroads  and  public 
utilities  which  cross  or  otherwise 
occupy  Federal-aid  highway  rights-of- 
way,  nor  to  relocations  of  railroads  or 
utilities  for  which  reimbursement  is 
claimed  imder  subpart  H  and  E  of  23 
CFR  part  140;  and  bikeways  and 
pedestrian  walkways  as  covered  in  23 
CFR  part  652. 

(b)  A  STD  may  grant  rights  for 
temporary  or  permanent  occupancy  or 
use  of  NHS  airspace  if  the  STD  has 
acquired  sufficient  legal  right,  title,  and 
interest  in  the  right-of-way  of  a  federally 
assisted  highway  to  permit  the  use  of 
certain  airspace  for  non-highway 
purposes;  and  where  such  airspace  is 
not  required  presently  or  in  the 
foreseeable  fuiuie  for  the  safe  and 
proper  operation  and  maintenance  of 
the  highway  facility.  The  STD  must 
obtain  prior  FHWA  approval,  except  for 
paragraph  (c)  of  this  section. 

(c)  A  State  Agency  may  make  lands 
and  rights-of-way  available  without 
charge  to  a  publicly  owned  mass  transit 
authority  for  public  transit  purposes 
whenever  the  public  interest  will  be 
served,  and  where  this  can  be 
accomplished  without  impairing 
automotive  safety  or  future  highway 
improvements. 

(d)  An  individual,  company, 
organization,  or  public  agency  desiring 
to  use  NHS  airspace  shall  submit  a 


written  request  to  the  STD.  If  the  STD 
leconunends  approval  it  shall  forward 
an  application  together  with  its 
recommendation  and  any  necessary 
supplemental  information  including  the 
proposed  airspace  agreement  to  the 
FHWA.  The  submission  shall 
affirmatively  provide  for  adherence  to 
all  policy  requirements  contained  in 
this  subpart  and  conform  to  the 
provisions  in  the  FHWA's  Technical 
Advisory  on  Airspace  Utilization.^ 

S7ia407    Leasing. 

(a)  Leasing  of  real  property  acquired 
with  title  23,  U.S.C,  hmds  shall  be 
covered  by  an  agreement  between  the 
STD  and  lessee  which  contains 
provisions  to  insure  the  safety  and 
integrity  of  the  federally  funded  facility. 
It  shall  also  include  provisions 
governing  lease  revocation,  removal  of 
improvements  at  no  cost  to  the  FHWA, 
adequate  insurance  to  hold  the  State 
and  the  FHWA  harmless, 
nondiscrimination,  access  by  the  STD 
and  the  FHWA  for  inspection, 
maintenance,  and  reconstruction  of  the 
facility. 

(b)  Where  a  proposed  use  requires 
changes  in  the  existing  transportation 
facility,  such  changes  shall  be  provided 
without  cost  to  Federal  funds  unless 
otherwise  specifically  agreed  to  by  the 
STD  and  the  FHWA. 

(c)  Proposed  uses  of  real  property 
shall  conform  to  the  ciurent  design 
standards  and  safety  criteria  of  the 
Federal  Highway  Administration  for  the 
hmctional  classification  of  the  highway 
facility  in  which  the  property  is  located. 


§710.409    Disposals. 

(a)  Real  property  interests  determined 
to  be  excess  to  transportation  needs  may 
be  sold  or  conveyed  to  a  public  entity 
or  to  a  private  party  in  accordance  with 
§  710.403(d). 

(b)  Federal,  State,  and  local  agencies 
shall  be  afforded  the  opportunity  to 
acquire  real  property  interests 
considered  for  disposal  when  such  real 
property  interests  have  potential  use  for 
parks,  conservation,  recreation,  or 
related  purposes,  and  when  such  a 
transfer  is  allowed  by  State  law.  When 
this  potential  exists,  the  STD  shall 
notify  the  appropriate  resource  agencies 
of  its  intentions  to  dispose  of  the  real 
property  interests. 

(c)  Real  property  interests  may  be 
retained  to  restore,  preserve,  or  improve 
the  scenic  beauty  and  environmental 
quality  adjacent  to  the  transportation 
facility. 


2  This  FHWA  directive  is  available  for  public 
inspection  and  copying  as  prescribed  at  49  CFK 
part?. 


(d)  Where  the  transfer  of  properties  to 
other  agencies  at  less  than  fair  market 
value  for  continued  public  use  is  clearly 
justified  as  in  the  pubUc  interest  and 
approved  by  FHWA,  the  deed  shall 
provide  for  reversion  of  the  property  for 
failure  to  continue  public  ownership 
and  use.  Disposal  actions  which  do  not 
generate  fair  market  value  require  a 
pubUc  interest  determination  and 
FHWA  approval,  consistent  with  23 
CFR  710.403(c). 

Subpart  E— Property  Acquisition 
Alternatives 

1710501    EariyacquisMon. 

(a)  Real  property  acquisition.  The 
State  may  initiate  acquisition  of  real 
property  at  any  time  it  has  the  legal 
authority  to  do  so  based  on  program  or 
project  considerations.  The  State  may 
undertake  early  acquisition  for  corridor 
preservation,  access  management,  or 
other  purposes. 

(b)  Eligible  costs.  Acquisition  costs 
incurred  by  a  State  agency  prior  to 
executing  a  project  agreement  with 
FHWA  are  not  eUgible  for  Federal-aid 
reimbursement.  However,  such  costs 
may  become  eligible  for  reimbursement 
or  use  as  a  credit  towards  the  State's 
share  of  a  Federal-aid  project  if  the 
following  conditions  are  met: 

(1)  The  property  was  lawfully 
obtained  by  the  State; 

(2)  The  property  was  not  park  land 
described  in  23  U.S.C.  138; 

(3)  The  property  was  acquired  in 
accordance  with  the  provisions  of  49 
CFR  part  24; 

(4)  The  requirements  of  title  VI  of  the 
Civil  Rights  Act  of  1964  (42  U.S.C. 
2000d  et  seq.)  had  been  compUed  writh; 

(5)  The  State  determined  and  the 
FHWA  concurs  that  the  action  taken  did 
not  influence  the  environmental 
assessment  for  the  project,  including: 

(i)  The  decision  on  need  to  construct 
the  project; 
(ii)  The  consideration  of  alternatives; 

and 
(iii)  The  selection  of  the  design  or 

location;  and 

(6)  The  property  will  be  incorporated 
into  a  Federal-aid  project. 

(c)  Reimbursement,  hi  addition  to 
meeting  all  provisions  in  paragraph  (b) 
of  this  section,  the  FHWA  approval  for 
reimbursement  for  early  acquisition 
costs,  including  costs  associated  with 
displacement  of  owners  or  tenants, 
requires  the  STD  to  demonstrate  that: 

(1)  Prior  to  acquisition,  the  STD  made 
the  certifications  and  determinations 
required  by  23  U.S.C.  108(c)(2)(C)  and 

(D);  and 

(2)  The  STD  obtained  concurrence 
from  the  Environmental  Protection 
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Agency  in  the  findings  made  under 
paragraph  (b)(5)  of  this  section  regarding 
the  NEPA  process. 

(d)  Credit.  In  addition  to  meeting  all 
provisions  in  paragraph  (b)  of  this 
section,  for  original  project  agreements 
executed  on  or  after  June  9. 1998,  the 
State  can  apply  for  a  credit  toward  the 
State's  non-Federal  share  of  project 
costs  for  real  property  required  by  the 
project. 


including  the  decision  relative  to  the 
need  to  construct  the  project  or  the 
selection  of  a  specific  location. 


$7ia503    Protective  buying  and  hardshiD 
acquisition. 

(a)  General  conditions.  Prior  to  the 
STD  obtaining  final  environmental 
approval,  the  STD  may  request  FHWA 
agreement  to  provide  reimbursement  for 
advance  acquisition  of  a  particular 
parcel  or  a  limited  number  of  parcels,  to 
prevent  imminent  development  and 
increased  costs  on  the  preferred  location 
(Protective  Buying)  or  to  alleviate 
hardship  to  a  property  owner  or  owners 
on  the  preferred  location  (Hardship 
Acquisition),  provided  the  following 
conditions  are  met: 

(1)  The  project  is  included  in  the 
currently  approved  STIP; 

(2)  The  STO  has  complied  with 
applicable  pubUc  involvement 
requirements  in  23  CFR  parts  450  and 
771; 

(3)  A  section  4(f)  determination  has 
been  completed  for  any  property  subject 
to  the  provisions  of  49  U.S.C.  303  and 
23  U.S.C.  138; 

(4)  Procedures  of  the  Advisory 
Council  on  Historic  Preservation  are 
completed  for  properties  subject  to  16 
U.S.C.  470(f)  (historic  properties). 

(b)  Protective  buying.  The  STD  must 
clearly  demonstrate  that  development  of 
the  property  is  imminent  and  such 
development  would  create  extreme 
adverse  impacts  on  future  transportation 
use.  The  FHWA  will  not  approve 
advance  acquisition  proposed  solely  for 
reducing  project  cost. 

(c)  Hardship  acquisitions.  The  STD 
must  accept  and  concur  in  a  request  for 
a  hardship  acquisition  based  on  a 
property  owners'  written  submission 
that  contains: 

(1)  Support  for  the  hardship 
acquisiUon  by  providing  jusUfication  on 
the  basis  of  health,  safety  or  financial 
reasons  that  remaining  in  the  property 
poses  an  undue  hardship  compared  to 
others;  and 

(2)  Documents  an  inability  to  sell  the 
property  because  of  the  impending 
project,  at  fair  market  value,  within  a 
time  period  that  is  typical  for  properties 
not  impacted  by  the  impending  project. 

(d)  Environmental  decisions. 
Acquisition  of  property  under  this 
section  shall  not  influence  the 
environmental  assessment  of  a  project. 


S  710.505    Real  property  donations. 

(a)  Donations  of  property  being 
acquired.  A  non-governmental  owner 
whose  real  property  is  required  for  a 
Federal-aid  project  may  donate  the 
property  to  the  acquiring  agency.  Prior 
to  accepting  the  property,  the  owner 
must  be  informed  by  the  agency  of  his/ 
her  right  to  receive  just  compensation 
for  the  property.  The  owner  shall  also  be 
mformed  of  his/her  right  to  an  appraisal 
of  the  property  by  a  qualified  appraiser, 
unless  the  Agency  determines  that  an 
appraisal  is  unnecessary  because  the 
valuation  problem  is  uncomplicated  and 
the  fair  market  value  is  estimated  at  no 
more  than  $2500  or  the  State  appraisal 
waiver  limit  approved  by  the  FHWA, 
whichever  is  greater.  AH  donations  of 
property  received  prior  to  the  approval 
of  the  NEPA  document  must  meet 
environmental  requirements  as 
specified  in  23  U.S.C.  323(d). 

(b)  Credit  for  donations.  Donations  of 
real  property  may  be  credited  to  the 
State's  matching  share  of  the  project. 
Credit  to  the  State's  matching  share  for 
donated  property  shall  be  based  on  fair 
market  value  established  on  the  earher 
of  the  date  on  which  the  donation 
becomes  effective  or  the  date  on  which 
equitable  title  to  the  property  vests  in 
the  State.  The  fair  market  value  shall  not 
include  increases  or  decreases  in  value 
caused  by  the  project.  Donations  may  be 
made  at  anytime  during  the 
development  of  a  project.  The  STD  shall 
develop  sufficient  documentation  to 
indicate  compliance  with  paragraph  (a) 
of  this  section  and  to  support  the 
amount  of  credit  applied.  The  total 
credit  cannot  exceed  the  State's  pro-rata 
share  imder  the  project  agreement  to 
which  it  is  applied. 

(c)  Donations  in  exchange  for 
construction  features  or  services.  A 
property  owTier  may  donate  property  in 
exchange  for  construction  features  or 
services.  The  value  of  the  donation  is 
limited  to  the  fair  market  value  of 
property  donated  less  the  cost  of  the 
constiiiction  features  or  services.  If  the 
value  of  the  donated  property  exceeds 
the  cost  of  the  constiiiction  features  or 
services,  the  difference  may  be  eligible 
for  a  credit  to  the  State's  share  of  project 
costs. 


matching  share  required  by  the  project 
agreement. 

(b)  Effective  date.  Credits  can  be 
applied  to  projects  where  the  initial 
project  agreement  is  executed  after  Tune 
9. 1998.  ' 

(c)  Exemptions.  Credits  are  not 
available  for  lands  acquired  with  any 
form  of  Federal  financial  assistance,  or 
for  lands  aheady  incorporated  and  used 
for  transportation  purposes. 

(d)  State  contributions.  Real  property 
acquired  with  State  funds  and  required 
for  federally-assisted  projects  may 
support  a  credit  toward  the  non-Federal 
share  of  project  costs.  The  STD  must 
prepare  documentation  supporting  all 
credits  including: 

(1)  A  certification  it  met  the 
reauirements  in  §  710.501;  and 

12)  Justification  of  tHe  value  of  credit 
applied.  Acquisition  costs  incurred  by 
the  State  to  acquire  title  can  be  used  as 
justification  for  the  value  of  the  real 
property. 

(e)  Credit  for  local  government 
contributions.  A  contribution  by  a  unit 
of  local  government  of  real  property  in 
connection  with  a  project  eligible  for 
assistance  imder  this  title  shall  be 
credited  against  the  State  share  of  the 
project  at  fair  market  value  of  the  real 
property.  The  STD  shall  assure  tiiat 
provisions  in  §  710.401  have  been 
complied  with,  and  that  documentation 
justifies  the  amount  of  the  credit. 


§  71 0.507    State  and  local  contributions. 

(a)  General.  Real  property  owned  by 
State  and  local  governments 
incorporated  within  a  federally  funded 
project  can  be  used  as  a  credit  toward 
Uie  State  matching  share  of  total  project 
cost.  A  credit  cannot  exceed  the  State's 


§  71 0.509    Functional  replacement  of  real 
property  in  public  ownersliip. 

(a)  General.  When  publicly  owned 
real  property,  including  land  and/or 
facilities,  is  to  be  acquired  for  a  Federal- 
aid  highway  project,  in  lieu  of  paying 
the  fair  market  value  for  the  real 
property,  the  State  may  provide 
compensation  by  functionally  replacing 
the  publicly  owned  real  property  with 
another  facility  which  will  provide 
equivalent  utility. 

fb)  Federal  participation.  Federal-aid 
funds  may  participate  in  functional 
replacement  costs  only  if: 

(1)  Functional  replacement  is 
permitted  under  State  law  and  the  STD 
elects  to  provide  it. 

(2)  The  property  in  question  is  in 
public  ownership  and  use. 

(3)  The  replacement  facihty  will  be  in 
pubhc  ovimership  and  will  continue  the 
public  use  function  of  the  acquired 
facility. 

(4)  The  State  has  informed  the  agency 
owning  the  property  of  its  estimate  of 
just  compensation  based  on  an  appraisal 
of  fair  market  value  and  of  the  option  to 
choose  either  just  compensation  or 
functional  replacement. 

(5)  The  FHWA  concurs  in  the  STD 
determination  that  functional 
replacement  is  in  the  public  interest. 


(6)  The  real  property  is  not  owned  by 
I  utility  or  railroad. 

(c)  Federal  land  transfers.  Use  of  this 
5  iction  for  functional  replacement  of 

r  jal  property  in  Federal  ownership  shall 
t  e  in  accordance  with  Federal  land 
t  ransfer  provisions  in  subpart  F  of  this 

iiart. 

(d)  Limits  upon  participation.  Federal- 
I  id  participation  in  the  costs  of 

I  iinctional  replacement  are  limited  to 
costs  which  are  actually  incurred  in  the 
leplacement  of  the  acquired  land  and/or 

[:ility  and  are: 
(1)  Costs  for  facilities  which  do  not 
present  increases  in  capacity  or 
betterments,  except  for  those  necessary 
to  replace  utilities,  to  meet  legal, 
igulatory,  or  similar  requirements,  or  to 
leet  reasonable  prevailing  standards; 

id 

(2)  Costs  for  land  to  provide  a  site  for 

le  replacement  facility. 

(e)  Procedures.  When  a  State 
letermines  that  payments  providing  for 
-unctional  replacement  of  public 
facilities  are  allowable  under  State  law, 
the  State  will  incorporate  within  the 
State's  ROW  operating  manual  full 
procediu«s  covering  review  and 
oversight  that  will  be  applied  to  such 
cases. 


}  71 0.51 1    Transportation  enhancements, 
(a)  General.  Section  133(b)(8)  of  title 
23,  U.S.C,  authorizes  the  expenditiu«  of 
surface  transportation  funds  for 
transportation  enhancement  activities 
(TEA).  Transportation  enhancement 
activities  which  involve  the  acquisition, 
management,  and  disposition  of  real 
property,  and  the  relocation  of  families, 
individuals,  and  businesses,  are 
governed  by  the  general  requirements  of 
the  Federal-aid  program  found  in  titles 
23  and  49  of  the  Code  of  Federal 
Regulations  (CFR).  except  as  specified 
in  paragraph  (b)(3)  of  this  section. 

(b)  Requirements.  (1)  Acquisitions 
and  displacements  for  TEA  are  subject 
to  the  Uniform  Act. 

(2)  Except  as  provided  in  paragraphs 
(b)(3)  and  (b)(4)  of  this  section,  entities 
acquiring  real  property  for  TEA  who 
lack  the  power  of  eminent  domain  may 
comply  with  the  Uniform  Act  by 
meeting  the  limited  requirements  imder 
49  CFR  24.101(a)(2). 

(3)  The  requirements  of  the  Uniform 
Act  do  not  apply  when  real  property 
acquired  for  a  TEA  was  purchased  from 
a  third  party  by  a  qualified  conservation 
organization,  and — 

(i)  The  conservation  organization  is 
not  acting  on  behalf  of  the  agency 
receiving  TEA  or  other  Federal-aid 
funds:  and 

(ii)  There  was  no  Federal  approval  of 
property  acquisition  prior  to  the 


involvement  of  the  conservation 
organization.  ("Federal  approval  of 
property  acquisition"  means  the  date  of 
the  approval  of  the  environmental 
document  or  project  authorization/ 
agreement,  whichever  is  earlier. 
"Involvement  of  the  conservation 
organization"  means  the  date  the 
organization  makes  a  legally  binding 
offer  to  acquire  a  real  property  interest 
(including  an  option  to  purchase)  in  the 

property.) 

(4)  When  a  qualified  conservation 
organization  acquires  real  property  for  a 
project  receiving  Federal-aid  highway 
funds  on  behalf  of  an  agency  with 
eminent  domain  authority,  the 
requirements  of  the  Uniform  Act  apply 
as  if  the  agency  had  acquired  the 
property  itself. 

(5)  When,  subsequent  to  Federal 
approval  of  property  acquisition,  a 
qualified  conservation  organization 
acquires  real  property  for  a  project 
receiving  Federal-aid  highway  funds, 
and  there  will  be  no  use  or  recourse  to 
the  power  of  eminent  domain,  the 
limited  requirements  of  49  CFR 
24.101(a)(2)  apply. 

(c)  Property  management.  Real 
property  acquired  with  TEA  funds  shall 
be  managed  in  accordance  with  the 
property  management  requirements 
provided  in  subpart  D  of  this  part.  Any 
use  of  the  property  for  purposes  other 
than  that  for  which  the  TEA  funds  were 
provided  must  be  consistent  with  the 
continuation  of  the  original  use.  When 
the  original  use  of  the  real  property  is 
converted  by  sale  or  lease  to  another  use 
inconsistent  with  the  original  use  the 
STD  shall  assure  that  the  fair  market 
value  or  rent  is  charged  and  the 
proceeds  reapplied  to  title  23  piuposes. 


§710.513    Environmental  mitigation. 

(a)  The  acquisition  and  maintenance 
of  land  for  wetlands  mitigation, 
wetlands  banking,  natiu-al  habitat,  or 
other  appropriate  environmental 
mitigation  is  an  eligible  cost  under  the 
Federal-aid  program.  FHWA 
participation  in  wetland  mitigation  sites 
and  other  mitigation  banks  is  governed 
by  23  U.S.C.  103(b)(6)(M).  133(b)(ll), 
and  23  CFR  part  777. 

(b)  Environmental  acquisitions  or 
displacements  by  Both  public  agencies 
and  private  parties  are  covered  by  the 
Uniform  Act  when  they  are  for  or 
related  to  (or  the  result  of)  a  program  or 
project  undertaken  by  a  Federal  agency 
or  one  that  receives  Federal  financial 
assistance.  This  includes  real  property 
acquired  for  a  wetland  bank,  or  other 
environmentally  related  purpose,  for  a 
Federal  or  Federal-aid  project.  Where 
private  entities  develop  private  wetland 
banks  unrelated  to  Federal  or  Federal- 


aid  projects  there  would  be  no 
appUcabiUty  of  Uniform  Act  provisions. 

Subpart  F— Federal  Assistance 
Programs 

f  7ia60l    Federal  land  transfer. 

(a)  The  provisions  of  this  subpart 
apply  to  any  project  undertaken  with 
funds  for  the  National  Highway  System. 
If  the  FHWA  determines  that  a  Federal 
transportation  interest  exists,  these 
provisions  apply  to  projects  constructed 
on  a  Federal-aid  system  or  that  are 
under  provisions  in  chapter  2  of  title  23. 

U.S.C. 

(b)  Sections  107(d)  and  317  of  title  23. 
U.S.C,  provide  for  the  transfer  of  lands 
or  interests  in  lands  owned  by  the 
United  States  to  a  STD  or  its  nominee 
for  highway  purposes. 

(c)  The  STD  may  file  an  application 
with  the  FHWA,  or  can  make 
appUcation  directly  to  the  land-owning 
agency  if  the  land-ovming  agency  has  its 
own  authority  for  granting  interests  in 

land. 

(d)  Applications  under  this  section 
shall  include  the  following  information: 

(1)  The  purpose  for  which  the  lands 
are  to  be  used; 

(2)  The  estate  or  interest  in  the  land 
required  for  the  project; 

(3)  The  Federal-aid  project  nimiber  or 
other  appropriate  references; 

(4)  The  name  of  the  Federal  agency 
exercising  jurisdiction  over  the  land  and 
identity  of  the  installation  or  activity  in 
possession  of  the  land; 

(5)  A  map  showing  the  survey  of  the 
lands  to  be  acquired; 

(6)  A  legal  description  of  the  lands 
desired:  and 

(7)  A  statement  of  compliance  with 
the  National  Environmental  PoUcy  Act 
of  1969  (42  U.S.C.  4332,  et  seq.)  and  any 
other  applicable  Federal  environmental 
laws,  including  the  National  Historic 
Preservation  Act  (16  U.S.C.  470(f)),  49 
U.S.C.  303,  and  23  U.S.C.  138. 

(e)  If  FHWA  concurs  in  the  need  for 
the  transfer,  the  land-owning  agency 
will  be  notified  and  a  right-of-entry 
requested.  The  land-owning  agency 
shall  have  a  period  of  four  -nonths  in 
which  to  designate  conditions  necessary 
for  the  adequate  protection  and 
utilization  of  the  reserve  or  to  certify 
that  the  proposed  appropriation  is 
contrary  to  the  public  interest  or 
inconsistent  with  the  purposes  for 
which  such  land  or  materials  have  been 
reserved.  FHWA  may  extend  the  four- 
month  reply  period  at  the  timely  request 
of  the  land-ovraing  agency  for  good 

CflUS6. 

(f)  Deeds  for  conveyance  of  lands  or 
interests  in  lands  owr-ed  by  the  United 
States  shall  be  prepared  by  the  STD  and 
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certified  by  an  attorney  licensed  within 
the  State  as  being  legally  sufficient. 
Such  deeds  shall  contain  the  clauses 
required  by  the  FHWA  and  49  CFR 
21.7(a)(2).  After  the  STD  prepares  the 
deed,  it  will  submit  the  proposed  deed 
with  the  certification  to  the  FHWA  for 
review  and  execution. 

(g)  Following  execution,  the  STD  shall 
record  the  deed  in  the  appropriate  land 
record  office  and  so  advise  the  FHWA 
and  the  concerned  agency. 

(h)  When  the  need  for  the  interest 
acquired  under  this  subpart  no  longer 
exists,  the  STD  must  restore  the  land  to 
the  condition  which  existed  prior  to  the 
transfer  and  must  give  notice  to  the 
FHWA  and  to  the  concerned  Federal 
agency  that  such  interest  will 
immediately  revert  to  the  control  of  the 
Federal  agency  from  which  it  was 
appropriated  or  to  its  assigns. 


S7ia603    Direct  Federal  acquisition, 
(a)  The  provisions  of  this  section 
apply  to  projects  on  the  Interstate 
System,  defense  access  roads,  public 
lands  highways,  park  roads,  parkways. 
Indian  reservation  roads,  and  projects 
performed  by  the  FHWA  in  cooperaUon 
with  Federal  and  State  agencies.  For 
projects  on  the  hiterstate  System  and 
defense  access  roads,  the  provisions  of 
this  part  are  appficable  only  where  the 
State  is  unable  to  acquire  the  required 
right-of-way  or  is  unable  to  obtain 
possession  with  sufficient  promptness, 
(b)  To  enable  the  FHWA  to  make  the 
necessary  finding  to  proceed  with  the 
acquisiUon  of  the  rights-of-way,  the 
STD's  written  application  for  Federal 
acquisition  shall  include: 

(1)  Justification  for  the  Federal 
acquisition  of  the  lands  or  interests  in 
lands; 

(2)  The  date  the  FHWA  authorized  the 
STD  to  commence  right-of-way 
acquisition,  die  date  of  die  project 
agreement  and  a  statement  that  the 
agreement  contains  the  provisions 
required  by  25  U.S.C.  Ill; 

(3)  The  necessity  for  acquisition  of  the 
particular  lands  under  request; 

(4)  A  statement  of  the  specific 
interests  in  lands  to  be  acquired, 
including  the  proposed  ti^atineiit  of 
control  of  access; 

(5)  The  STD's  intentions  with  respect 
to  the  acquisition,  subordination,  or 
exclusion  of  outstanding  interests,  such 
as  minerals  and  utility  easements,  in 
connection  widi  the  proposed 
acquisition; 

(6)  A  statement  on  compliance  with 
die  provisions  of  23  CFR  part  771; 

(7)  Adequate  legal  descriptions,  plats 
appraisals,  and  title  data; 


(8)  An  outline  of  the  negotiations 
which  hav3  been  conducted  by  die  STD 
with  landowners; 

(9)  An  agreement  diat  die  STD  will 
pay  its  pro  rata  share  of  costs  incurred 
in  the  acquisition  of,  or  die  attempt  to 
acquire  rights-of-way;  and 

(10)  A  statement  that  assures 
compUance  widi  die  applicable 
provisions  of  die  Uniform  Act.  (42 
U.S.C.  4601,  efseg.) 

(c)  If  the  landowner  tenders  a  right-of- 
entry  at  any  time  before  the  FHWA 
makes  a  determination  diat  the  STD  is 
unable  to  acquire  the  rights-of-way  with 
sufficient  promptiiess.  die  STD  is  legally 
obhgated  to  accept  such  tender  and  die 
FHWA  may  not  proceed  widi  Federal 
acquisition. 

(d)  If  the  STD  obtains  title  to  a  parcel 
prior  to  die  filing  of  die  Declaration  of 
Taking,  it  shall  notify  die  FHWA  and 
immediately  furnish  the  appropriate 
U.S.  Attorney  widi  a  disclaimer  togedier 
widi  a  request  diat  die  action  against  die 
landowner  be  dismissed  (ex  parte)  from 
the  proceeding  and  die  estimated  just 
compensation  deposited  into  die 
registi-y  of  the  court  for  die  affected 
parcel  be  withdrawn  after  the 
appropriate  motions  are  approved  by 
the  court. 

(e)  When  die  United  States  obtains  a 
court  order  granting  possession  of  die 
real  property,  die  FHWA  shall  audiorize 
the  STD  to  take  over  supervision  of  the 
property.  The  authorization  shall 
include,  but  need  not  be  limited  to,  the 
following: 

(1)  The  right  to  take  possession  of 
unoccupied  properties; 

(2)  The  right  to  give  90  days  notice  to 
owners  to  vacate  occupied  properties 
and  die  right  to  take  possession  of  such 
properties  when  vacated; 

(3)  The  right  to  permit  continued 
occupancy  of  a  property  until  it  is 
required  for  construction  and.  in  those 
instances  where  such  occupancy  is  to  be 
for  a  substantial  period  of  time,  die  right 
to  enter  into  rental  agreements,  as 
appropriate,  to  protect  die  public 
interest; 

(4)  The  right  to  request  assistance 
from  die  U.S.  Attorney  in  obtaining 
physical  possession  where  an  owner 
declines  to  comply  widi  the  court  order 
of  possession; 

(5)  The  right  to  clear  improvements 
and  other  obstructions; 

(6)  InstiTictions  diat  die  U.S.  Attorney 
be  notified  prior  to  actual  clearing,  so  as 
to  afford  him  an  opportunity  to  view  the 
lands  and  improvements,  to  obtain 
appropriate  photographs,  and  to  secure 
appraisals  in  connection  with  the 
preparation  of  the  case  for  trial; 

(7)  The  requirement  for  appropriate 
credits  to  die  United  States  for  any  net 


salvage  or  net  rentals  obtained  by  die 
State,  as  in  the  case  of  right-of-way 
acquired  by  die  State  for  Federal-aid 
projects;  and 

(8)  Instructions  that  the  authority 
granted  to  die  STD  is  not  intended  to 
preclude  die  U.S.  Attorney  from  taking 
action,  before  die  STD  has  made 
arrangements  for  removal,  to  reach  a 
settlement  viddi  die  former  owner  which 
would  include  provision  for  removal. 

(f)  If  the  Federal  Government  initiates 
condemnation  proceedings  against  the 
owner  of  real  property  in  a  Federal  court 
and  the  final  judgment  is  that  the 
Federal  agency  cannot  acquire  the  real 
property  by  condemnation,  or  die 
proceeding  is  abandoned,  the  court  is 
required  by  Law  to  award  such  a  sum 
to  the  owner  of  the  real  property  diat  in 
the  opinion  of  the  court  provides 
reimbursement  for  the  owner's 
reasonable  costs,  disbursements,  and 
expenses,  including  reasonable  attorney, 
appraisal,  and  engineering  fees,  actually 
incurred  because  of  the  condemnation 
proceedings. 

(g)  As  soon  as  practicable  after  the 
date  of  payment  of  die  purchase  price  or 
die  date  of  deposit  in  court  of  funds  to 
satisfy  die  award  of  the  compensation  in 
a  Federal  condemnation,  the  FHWA 
shall  reimburse  die  owner  to  the  extent 
deemed  fair  and  reasonable,  the 
following  costs: 

(1)  Recording  fees,  transfer  taxes,  and 
similar  expenses  incidental  to 
conveying  such  real  property  to  die 
United  States; 

(2)  Penalty  costs  for  prepayment  of 
any  preexisting  recorded  mortgage 
entered  into  in  good  faidi  encumbering 
such  real  property;  and 

(3)  The  pro  rata  portion  of  real 
property  taxes  paid  which  are  allocable 
to  a  period  subsequent  to  die  date  of 
vesting  title  in  die  United  States  or  die 
effective  date  of  possession,  whichever 
is  the  earlier. 

(h)  The  lands  or  interests  in  lands, 
acquired  under  diese  provisions,  will  be 
conveyed  to  die  State  or  die  appropriate 
pohtical  subdivision  thereof,  upon 

agreement  by  the  STD.  or  said 
subdivision  to: 

(1)  Maintain  control  of  access  where 
applicable; 

(2)  Accept  tide  thereto; 

(3)  Maintain  the  project  constructed 
thereon; 

(4)  Abide  by  any  conditions  which 
may  set  forth  in  the  deed;  and 

(5)  Notify  die  FHWA  at  die 
appropriate  time  diat  all  die  conditions 
have  been  performed  by  the  State. 

(i)  The  deed  from  die  United  States  to 
die  State,  or  to  die  appropriate  political 
subdivision  diereof.  shall  include  die 
conditions  required  by  49  CFR  part  21. 


The  deed  shall  be  recorded  by  the 
grantee  in  the  appropriate  land  record 
office,  and  the  FHWA  shall  be  advised 
of  the  recording  date. 

PART712-(REMOVED] 

2.  Part  712  is  removed. 

PART  713-{REMOVED] 

3.  Part  713  is  removed. 
Issued  on:  December  16, 1998. 

Kennedi  R.  Wjrkle, 

Federal  Highway  Administrator. 

(FR  Doc.  98-33994  Filed  12-23-98;  8:45  am] 
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[Doctet  No.  96^  CARP  DPRA] 

Mechanical  and  Digital  Phonorecord 
Delivi»ry  Rate  Adjustment  Proceeding 

agency:  Copyright  Office,  Library  of 

Congress. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Copyright  Office  of  the 
Library  of  Congress  is  submitting  for 
public  comment  proposed  regulations 
which  set  the  royalty  rate  for  the 
delivery  of  digital  phonorecords  in 
general  and  defer  until  the  next 
scheduled  rate  adjustment  proceeding 
further  consideration  of  the  royalty  rate 
for  the  deUvery  of  a  digital  phonorecord 
where  the  reproduction  or  distribution 
is  incidental  to  the  transmission  which 
constitutes  a  digital  phonorecord 
delivery. 

DATES:  Comments  are  due  by  January 
25, 1999. 

ADDRESSES:  If  sent  by  mail,  an  original 
and  five  copies  of  comments,  should  be 
addressed  to:  Copyright  Arbitration 
Royalty  Panel  ("CARP"),  PO  Box  70977, 
Southwest  Station,  Washington,  DC 
20024.  If  hand  deUvered,  an  original 
and  five  copies  of  comments,  should  be 
brought  to:  Office  of  the  Copyright 
General  Counsel,  James  Madison 
Memorial  Building,  Room  LM-403,  First 
and  Independence  Avenue,  SE., 
Washington,  DC  20559-6000. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  O.  Carson,  General  Counsel,  or 
Tanya  M.  Sandros,  Attorney  Advisor, 
Copyright  Arbitration  Royalty  Panel 
("CARP").  PO  Box  70977,  Southwest 
Station,  Washington.  DC  20024. 
Telephone  (202)  707-8380.  Telefax: 
(202)  252-3423. 

SUPPLEMENTARY  INFORMATION:  On 
November  1, 1995,  Congress  passed  the 


Digital  Performance  Right  in  Soimd 
Recordings  Act  of  1995  ("Digital 
Performance  Act").  Pub.  L.  104-39, 109 
Stat.  336.  Among  other  things,  it 
confirms  and  clarifies  that  the  scope  of 
the  compulsory  license  to  make  and 
distribute  phonorecords  of  nondramatic 
musical  compositions  includes  the  right 
to  distribute  or  authorize  distribution  by 
means  of  a  digital  transmission  which 
constitutes  a  "digital  phonorecord 
delivery."  17  U.S.C.  115(c)(3)(A).  A 
"digital  phonorecord  delivery"  is 
defined  as  "each  individual  delivery  of 
a  phonorecord  by  digital  transmission  of 
a  sound  recording  which  results  in  a 
specifically  identifiable  reproduction  by 
or  for  any  transmission  recipient  of  a 
phonorecord  of  that  sound 
recording  *  *  *."  17  U.S.C.  115(d). 

The  Digital  Performance  Act 
estabUshed  that  the  rate  for  all  digital 
phonorecord  deUveries  ("DPDs")  made 
or  authorized  under  a  compulsory 
license  on  or  before  December  31, 1997, 
was  the  same  rate  in  effect  for  the 
making  and  distribution  of  physical 
phonorecords.  17  U.S.C.  115(c)(3)(A)(i). 
For  digital  phonorecord  deliveries  made 
or  authorized  after  December  31, 1997, 
the  Digital  Performance  Act  estabUshed 
a  two-step  process  for  determining  the 
terms  and  rates.  17  U.S.C. 
115(c)(3)(A)(ii).  The  first  step  in  the 
process  is  a  voluntary  negotiation 
period  initiated  by  the  Librarian  of 
Congress  to  enable  copyright  owners 
and  users  of  the  section  115  digital 
phonorecord  delivery  license  to 
negotiate  the  terms  and  rates  of  the 
license.  The  Librarian  initiated  this 
period  on  July  17, 1996,  and  directed  it 
to  end  on  December  31, 1996.  61  FR 
37213  (July  17. 1996). 

The  second  step  of  the  process  is  the 
convening  of  a  Copyright  Arbitration 
Royalty  Panel  ("CARP")  to  determine 
reasonable  terms  and  rates  for  digital 
phonorecord  deliveries  for  parties  not 
subject  to  a  negotiated  agreement.  In  the 
July  17, 1996,  Federal  Register  notice, 
the  Library  stated  that  CARP 
proceedings  would  begin,  in  accordance 
with  the  rules  of  37  CFR  part  251,  on 
January  31, 1997.  61  FR  37214  (July  17, 
1996).  The  Library  also  directed  those 
parties  not  subject  to  a  negotiated 
agreement  to  file  their  petitions  to 
convene  a  CARP,  as  required  by  1 7 
U.S.C.  115(c)(3)(D),  by  January  10, 1997, 
and  their  Notices  of  Intent  to  Participate 
in  CARP  proceedings  by  January  17, 
1997.  61  FR  37214-15  Ouly  17, 1996). 
In  addition,  the  Library  directed 
interested  parties  to  comment  by 
November  8, 1996,  on  the  possibility  of 
consolidating  the  CARP  proceeding  to 
determine  terms  and  rates  for  digital 
phonorecord  deliveries  with  the 


proceeding  to  adjust  the  mechanical 
royalty  rate  for  the  making  and 
distributing  of  physical  phonorecords. 
61  FR  37215  (July  17, 1996). 

On  November  8, 1996,  the  Library 
received  a  joint  motion  from  the 
Recording  Industry  Association  of 
America  ("RIAA"),  the  National  Music 
Publishers'  Association,  hic.  ("NMPA"). 
and  The  Harry  Fox  Agency.  Inc.  ("Harry 
Fox")  to  vacate  the  scheduled  dates 
appearing  in  the  July  17, 1996,  Federal 
Register  notice  for  convening  a  CARP. 
The  Library  vacated  the  schedule  on 
December  11, 1996,  and  established  a 
new  precontroversy  discovery  schedule 
and  date  for  the  filing  of  Notices  of 
Intent  to  Participate.  61  FR  65243 
(December  11,1996). 

After  pubUcation  of  the  new  schedule, 
representatives  of  the  RIAA,  NMPA  and 
Harry  Fox  informed  the  Library  that 
terms  and  rates  for  digital  phonorecord 
deliveries  could  be  negotiated  through 
volimtary  agreement  and  requested  that 
the  Library  vacate  the  new  schedule  to 
allow  sufficient  time  for  such 
negotiations.  The  Library  vacated  the 
new  schedule  on  February  3, 1997.  62 
FR  5057  (February  3. 1997).  In  time,  the 
parties  did  reach  a  voluntary  agreement 
and,  pursuant  to  the  rules,  the  Library 
published  the  proposed  rates  and  terms 
for  digital  phonorecord  deliveries  for 
public  comment.  62  FR  63506 
(December  1, 1997).  In  that  notice  of 
proposed  rulemaking,  the  Library 
s]>ecified  that  any  party  that  objected  to 
the  proposed  rates  and  terms  was 
required  to  file  a  Notice  of  Intent  to 
Participate  and  was  expected  to  fully 
participate  in  a  CARP  proceeding.  62  FR 
63507  (December  1, 1997).' 

Thi%  parties  filed  comments  to  the 
proposed  terms  and  rates,  the  United 
States  Telephone  Association 
("USTA"),  the  Coalition  of  Internet 
Webcasters  ("Webcasters"),  and 
Broadcast  Music,  hic.  ("BMI").  USTA 
and  the  Webcasters  also  filed  their 
Notices  of  Intent  to  Participate  because 
they  challenged  directly  the  proposed 
rates  and  terms  for  the  delivery  of 
incidental  digital  phonorecord 
deliveries.  BMI,  on  the  other  hand,  did 
not  file  a  Notice  of  Intent  to  Participate 


■  On  July  1. 1998,  the  Copyright  ORice  published 
a  notice  requesting  that  any  other  party  with  an 
interest  in  participating  in  a  CARP  proceeding  to 
establish  the  rates  and  terms  for  digital  phonorecord 
deliveries  flle  a  Notice  of  Intent  to  Participate.  63 
FR  35964  ()uly  1.  1998).  In  response  to  this  request, 
the  OfTice  received  Notices  of  Intent  to  Participate 
from  the  RIAA.  I4MPA.  Horry  Fox.  the  Songwriter* 
Guild  of  America  ("SGA").  the  American 
Federation  of  Television  and  Radio  Artists 
("AFTRA").  America  Onli?e.  Inc.  ("AOL").  DigiUl 
Cable  Radio  Associates  ("DCR"),  SESAC,  Inc..  and 
the  American  Society  for  Composers,  Authors  and 
Publishers  ("ASCAP"). 


71250  Federal  Register /Vol.  63,  No.  247 /Thursday,  December  24,  1998 /Proposed  Rules 


because  it  limited  its  comments  to  a 
request  for  an  amendment  to  the 
proposed  regulations  which  would 
"state  that  nothing  herein  affects  the 
public  performance  right  under  17 
U.S.C.  106(4)."  BMl  comment  at  3. 

These  comments  served  to  identify 
heretofore  unknown  parties  who  have  a 
significant  interest  in  the  setting  of  the 
rates  and  terms  for  the  deUvery  of 
digital  phonorecord  deUveries. 
Consequently,  the  parties  entered  a  new 
round  of  negotiations  in  an  attempt  to 
resolve  the  noted  concerns  and  reach  a 
voluntary  agreement. 

On  October  14, 1998.  the  NMPA, 
SGA,  and  RIAA  submitted  a 
memorandum  to  the  Copyright  Office 
requesting  that  it  adopt  the  unopposed 
rate  for  the  delivery  of  digital 
phonorecords  in  general  and  the 
schedule  for  future  rate  adjustment 
proceedings  set  forth  in  the  November  5, 
1997,  petition,  and  that  it  either  adopt 
the  proposed  rates  and  terms  for 
incidental  digital  phonorecord 
dehveries  set  forth  in  the  proposed 
regulations  or  sever  and  defer  further 
consideration  of  these  rates  and  terms 
until  the  next  rate  adjustment 
proceeding.  The  Copyright  Office  then 
offered  the  parties  who  had  filed  a 
Notice  of  Intent  to  Participate  an 
opportunity  to  comment  on  the 
memorandum.  See  Order,  Docket  No. 
96-4  CARP  DPRA  (October  16, 1998). 

USTA  responded  that  its  concerns 
were  fully  addressed  by  the 
memorandimi;  and  the  three  performing 
rights  organizations,  ASCAP,  BMI,  and 
SESAC.  filed  a  joint  comment  which 
generally  supported  the 
reconunendations  ouUined  in  the 
NMPA/SGA/RIAA  memorandum, 
provided  that  the  final  regulations 
included  a  provision  recognizing  that 
the  section  115  Ucense  does  not  affect 
in  any  way  the  public  performance 
rights  granted  under  17  U.S.C.  106(4). 
Similarly,  the  Webcasters  filed 
comments  which  supported  the 
adoption  of  the  rate  and  terms  for  digital 
phonorecord  deUveries  in  general  and 
the  suggestion  to  sever  and  defer  further 
consideration  of  rates  and  terms  for 
incidental  DPDs  imtil  the  next  rate 
adjustment  proceeding  with  two 
modifications.  First,  the  Webcasters 
sought  an  amendment  to  the  proposed 
rules  that  would  allow  a  party  to 
petition  the  Copyright  Office  for  a 
proceeding  to  set  a  rate  for  the 
transmission  of  an  incidental  digital 
phonorecord  deUvery  prior  to  the  next 
scheduled  date.  Second,  the  Webcasters 
requested  that  no  rate  be  set  for  the 
incidental  DPDs  prior  to  the  completion 
of  a  study  required  by  Congress  under 
section  104  of  the  Digital  Millennium 


Copyright  Act  of  1998  ("DMCA"), 
subject  to  the  right  to  petition  for  an 
interim  rate  adjustment  proceeding. 

hi  reply  comments,  NMPA/SGA/ 
RIAA  agreed  to  the  ASCAP/BMI/SESAC 
suggestion  for  a  clarification  and  the 
Webcasters'  suggestion  for  a  right  to 
petition  for  a  rate  adjustment 
proceeding  for  incidental  DPDs  during 
the  interim  period.  However,  they  did 
not  support  the  Webcasters'  request  to 
postpone  the  rate  adjustment 
proceeding  for  incidental  DPDs  imtil  the 
Office  completes  its  study  on  the 
operation  of  sections  109  and  117  of  the 
Copyright  Act,  17  U.S.C,  as  effected  by 
TiUeloftheDMCA. 

On  December  4, 1998,  the  NMPA/ 
SGA/RIAA  submitted  a  joint  petition  for 
adjustment  of  digital  phonorecord 
dehvery  royalty  rates,  incorporating  the 
proposed  modifications  except  for  the 
suggestion  to  postpone  the  rate 
adjustment  proceeding  until  the 
completion  of  the  study.  The  petition 
was  filed  piusuant  to  17  U.S.C.  115(c) 
and  803(a)  and  37  CFR  251.63(b). 
Section  251.63(b)  allows  the  Librarian, 
at  the  request  of  the  parties,  to  adopt 
rates  and  terms  embodied  in  a  proposed 
settlement  without  convening  an 
arbitration  panel,  once  the  Librarian 
conducts  a  notice-and-comment 
proceeding  so  long  as  no  party  with  an 
intent  to  participate  in  a  CARP 
proceeding  files  a  substantive  comment 
opposing  die  proposed  regulations.  See 
e.g.,  62  FR  63502  (December  1,  1997) 
(proposing  regulations  setting  rates  and 
terms  for  the  section  118  Ucense). 

Accordingly,  the  Copyright  Office  is 
pubUshing  for  public  comment  the  rates 
and  terms  embodied  in  the  December  4, 
1998,  joint  petition.  Any  party  who 
objects  to  the  proposed  rates  and  terms 
for  digital  phonorecord  deUveries  must 
file  a  written  objection  with  the 
Copyright  Office  and  an  accompanying 
Notice  of  Intent  to  Participate,  if  the 
party  has  not  already  done  so.  The 
content  of  the  written  challenge  should 
describe  the  party's  interest  in  the 
proceeding,  the  proposed  rule  the  party 
finds  objectionable,  and  the  reasons  for 
the  challenge.  If  no  comments  are 
received,  the  regulations  shall  become 
final  upon  publication  of  a  final  rule, 
and  pursuant  to  proposed  §§  255.5(b) 
and  255.7  will  cover  the  period  fit>m 
January  1, 1998,  to  January  1,  2001.  See 
17  U.S.C.  115(c)(3)(A). 

List  of  Subjects  in  37  CFR  Part  255 

Copyright,  Recordings. 

For  the  reasons  set  forth  in  the 
preamble,  the  Library  proposes  to 
amend  37  CFR  part  255  as  follows: 


PART  255— ADJUSTMENT  OF 
ROYALTY  PAYABLE  UNDER 
COMPULSORY  LICENSE  FOR  MAKING 
AND  DISTRIBUTING  PHONORECORDS 

1.  The  authority  citation  for  part  255 
continues  to  read  as  follows: 

Authority:  17  U.S.C.  801(b)(1)  and  803. 

2.  Revise  §  255.5  to  read  as  follows: 

§255.5    Royalty  rate  for  digital 
phonorecord  deliveries  in  general. 

(a)  For  every  digital  phonorecord 
deUvery  made  on  or  before  December 
31, 1997,  the  royalty  rate  payable  with 
respect  to  each  work  embodied  in  the 
phonorecord  shall  be  either  6.95  cents, 
or  1.3  cents  per  minute  of  playing  time 
or  fraction  thereof,  whichever  amount  is 
lareer. 

(b)  For  every  digital  phonorecord 
delivery  made  on  or  after  January  1, 
1998,  except  for  digital  phonorecord 
deliveries  where  the  reproduction  or 
distribution  of  a  phonorecord  is 
incidental  to  the  transmission  which 
constitutes  the  digital  phonorecord 
deUvery,  as  specified  in  17  U.S.C. 
115(c)(3)(C)  and  (D),  the  royalty  rate 
payable  with  respect  to  each  work 
embodied  in  the  phonorecord  shall  be 
the  royalty  rate  prescribed  in  §  255.3  for 
the  making  and  distribution  of  a . 
phonorecord  made  and  distributed  on 
the  date  of  the  digital  phonorecord 
deUvery  (the  "Physical  Rate").  In  any 
future  proceeding  imder  17  U.S.C. 
115(c)(3)(C)  or  (D),  the  royalty  rates 
payable  for  a  compiUsory  Ucense  for 
digital  phonorecord  deUveries  in 
general  shall  be  estabUshed  de  novo, 
and  no  precedential  effect  shall  be  given 
to  the  royalty  rate  payable  imder  this 
paragraph  for  any  period  prior  to  the 
period  as  to  which  the  royalty  rates  are 
to  be  estabUshed  in  such  future 
proceeding. 

3.  Add  §  255.6  through  §  255.8  to  read 
as  follows: 

§255.6    Royalty  rata  for  incidental  digital 
phonorecord  deliveries. 

The  royalty  rate  for  digital 
phonorecord  deUveries  where  the 
reproduction  or  distribution  of  a 
phonorecord  is  incidental  to  the 
transmission  which  constitutes  a  digital 
phonorecord  delivery,  as  specified  in  17 
U.S.C.  115(c)(3)(C)  and  (D),  is  deferred 
for  consideration  until  the  next  digital 
phonorecord  delivery  rate  adjustment 
proceeding  pursuant  to  the  schedule  set 
forth  in  §  255.7;  provided,  however,  that 
any  owner  or  user  of  a  copyrighted  work 
with  a  significant  interest  in  such 
royalty  rate,  as  provided  in  17  U.S.C. 
803(a)(1),  may  petition  the  Librarian  of 
Congress  to  establish  a  rate  prior  to  the 
commencement  of  the  next  digital 
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phonorecord  delivery  rate  adjiistment 
proceeding.  In  the  event  such  a  petition 
is  filed,  the  Librarian  of  Congress  shall 
proceed  in  accordance  with  17  U.S.C. 
115(c)(3)(D),  and  all  apphcable 
regulations,  as  though  the  petition  had 
been  filed  in  accordance  with  17  U^.C. 
803(a)(1). 

f  255.7    Futur*  ProcMdings. 

The  procedures  specified  in  17  U.S.C. 
115(c)(3)(C)  shall  be  repeated  in  1999, 
2001,  2003,  and  2006  so  as  to  determine 
the  apphcable  rates  and  terms  for  the 
making  of  digital  phonorecord 
deliveries  during  the  periods  beginning 
January  1,  2001,  2003,  2005,  and  2008. 
The  procediues  specified  in  17  U.S.C. 
115(c)(3)(D)  shall  be  repeated,  in  the 
absence  of  license  agreements 
negotiated  under  17  U.S.C.  115(c)(3)(B) 
and  (C),  upon  the  filing  of  a  petition  in 
accordance  with  17  U.S.C.  803(a)(1),  in 
2000,  2002,  2004,  and  2007  so  as  to 
determine  new  rates  and  terms  for  the 
making  of  digital  phonorecord 
deUveries  during  the  periods  beginning 
January  1, 2001,  2003,  2005,  and  2008. 
Thereafter,  the  procedures  specified  in 
17  U.S.C.  115(c)(3)(C)  and  (D)  shall  be 
repeated  in  each  fifth  calendar  year. 
Notwithstanding  the  foregoing,  different 
years  for  the  repeating  of  such 
proceedings  may  be  determined  in 
accordance  with  17  U.S.C.  115(c)(3)(C) 
and  (D). 

§  255.8    Public  perfonnancM  of  sound 
racordings  and  musical  works. 

Nothing  in  this  part  annuls  or  limits 
the  exclusive  right  to  publicly  perform 
a  sound  recording  or  the  musical  work 
embodied  therein,  including  by  means 
of  a  digital  transmission,  under  17 
U.S.C.  106(4)  and  106(6). 

Dated:  December  18, 1998. 
Marybeth  Peters, 
Register  of  Copyrights. 

Approved  by: 
James  H.  Billington, 
The  Librarian  of  Congress. 
[FR  Doc.  98-34027  Filed  12-23-98;  8:45  am] 
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POSTAL  RATE  COMMISSION 

39  CFR  Part  3001 

[Docket  No.  A9»-1 ;  Order  No.  1222] 

Appeal  of  Post  Office  Closing 

agency:  Postal  Rate  Commission. 
ACTION:  Notice  of  Docket  No.  A99-1. 

summary:  This  document  addresses 
matters  related  to  the  estabUshment  of  a 
docket  to  consider  an  objection  to  the 


closing  of  an  Encinitas,  CA  post  office. 
It  identifies  likely  legal  issues  and 
establishes  a  procedural  schedule. 
DATES:  See  Supplementary  Information 
section  for  dates. 

ADDRESSES:  Correspondence  should  be 
addressed  to  Margaret  P.  Crenshaw, 
Secretary,  Postal  Rate  Commission,  1333 
H  Street,  NW.,  Suite  300,  Washington, 
DC  20268-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Sharfinan,  General  Counsel, 
(202)  789-6820. 

SUPPLEMENTARY  INFORMATION:  On 
December  16, 1998,  the  Commission 
issued  a  notice  and  order  (No.  1222) 
accepting  an  appeal  (as  Docket  No. 
A99-1)  and  estabUshing  a  procedural 
schedule  under  39  U.S.C.  404(b)(5).  The 
affected  post  office  is  Encinitas,  CA 
92024.  llie  name  of  the  petitioner  is  Ida 
Lou  Coley.  The  petitioner  objects  to  the 
closing  of  the  referenced  post  office. 
Petitioner  filed  the  appeal  on  November 
18, 1998.  The  categories  of  issues 
apparently  raised  are  the  effect  on  the 
community  [39  U.S.C.  404(b)(2)(A)]  and 
the  effect  on  postal  services  (39  U.S.C. 
404(b)(2)(C)]. 

After,  the  Postal  Service  files  the 
administrative  record  and  the 
Commission  reviews  it,  the  Commission 
may  find  that  there  are  more  legal  issues 
than  those  set  forth  above.  Or,  the 
Commission  may  find  that  the  Postal 
Service's  determination  disposes  of  one 
or  more  of  those  issues. 

Scheduling  matters.  The  Postal 
Reorganization  Act  requires  that  the 
Commission  issue  its  decision  within 
120  dayslrom  the  date  this  appeal  was 
filed  (39  U.S.C.  404(b)(5)).  The 
procedural  schedule  has  been 
developed  to  accommodate  the 
Commission's  delay  in  pubhcation  of 
the  initial  notice  and  order  in  this 
docket.  In  the  interest  of  expedition,  in 
light  of  the  120-day  decision  schedule, 
the  Commission  may  request  the  Postal 
Service  to  submit  memoranda  of  law  on 
any  appropriate  issue.  If  requested,  such 
memoranda  will  be  due  20  days  fiom 
the  issuance  of  the  request  and  the 
Postal  Service  shall  serve  a  copy  of  its 
memoranda  on  the  petitioner.  The 
Postal  Service  may  incorporate  by 
reference  in  its  briefs  or  motions,  any 
arguments  presented  in  memoranda  it 
previously  filed  in  this  docket.  If 
necessary,  the  Commission  also  may  ask 
petitioner  or  the  Postal  Service  for  more 
information. 

The  Conunission  orders  the  Postal 
Service  to  file  the  record  in  this  appeal 
by  December  23, 1998.  Additonal  dates  » 
in  the  procedural  schediUe  (apart  firom 
those  noted  elsewhere  in  this  notice) 
are:  January  4, 1999:  last  day  for  filing 


petitions  to  intervene  [see  39  CFR 
3001.111(b)];  January  14, 1999 
(petitioner's  participant  statement  or 
initial  brief  [see  39  CFR  3001.115(a)  and 
(b)l);  February  3, 1999:  Postal  Service's 
answering  brief  [see  39  CFR 
3001.115(c)];  February  17, 1999: 
petitioner's  reply  brief  should  petitioner 
choose  to  file  one  [see  39  CFR 
3001.115(d)l;  February  24. 1999: 
deadline  for  motions  by  any  party 
requesting  oral  argument.  The 
Commission  will  schedule  oral 
argiunent  only  when  it  is  a  necessary 
addition  to  the  written  fiUngs  [see  39    . 
CFR  3001.116];  March  18, 1999: 
expiration  of  Commission's  120-day 
decisional  schedule  [see  39  U.S.C. 
404(b)(5)l. 

Dated:  December  17, 1998. 
Mai^garet  P.  Crenshaw, 
Secretary. 

(FR  Doc.  98-33927  Filed  12-23-98;  8:45  am) 
aiLUNQ  CODE  7710-FW-P 


POSTAL  RATE  COMMISSION 

39  CFR  Part  3001 

[Docket  No.  RM98-2;  Order  No.  1223] 

Revisions  to  Library  Reference  ^ule; 
Further  Changes 

AGENCY:  Postal  Rate  Commission. 
ACTION:  Supplementary  notice  of 
proposed  rule. 

SUMMARY:  This  doounent  addresses 

comments  on  the  PRC's  initial  proposed 

revisions  to  rules  on  the  use  of  library 

references.  It  also  presents  another  set  of 

revisions  for  comment.  The  revisions 

are  intended  to  improve  administrative 

aspects  of  the  Ubrary  reference  practice. 

DATES:  File  comments  by  February  1, 

1999. 

ADDRESSES:  Send  comments  on  this 

proposal  to  Margaret  P.  Crenshaw, 

Secretary  of  the  Commission,  Postal 

Rate  Commission,  1333  H  Street  NW., 

Suite  300,  Washington,  DC,  20268- 

0001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  L.  Sharfinan,  General  Counsel, 

202-789-6820. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

On  September  8, 1998,  the^^ 
Commission  pubUshed  Order  No.  1219 
in  the  Federal  Register  (63  FR  47456] 
setting  forth  proposed  revisions  to  rule 
31(b).  The  proposal  addressed 
administrative  aspects  of  the  Ubrary 
reference  practice.  Th^  Commission 
received  eight  sets  of  comments  on  the 
proposal,  llie  comments  are  available 
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for  public  inspection  in  the 
Commission's  docket  section,  and  can 
be  accessed  electronically  at 
www.prc.gov. 

Background 

The  order  initiating  this  rulemaking 
noted  that  longstanding  provisions  in 
the  Commission's  rules  of  practice  allow 
participants  to  designate  material  as  a 
library  reference  and  file  it  for  public 
inspection  in  the  Commission's  docket 
section,  in  Ueu  of  providing  the  material 
to  the  entire  service  list.  See  generally 
rule  31(b)  (effectively  adopted  as  special 
rule  5  in  Docket  No.  R97-1).  The 
participant  submitting  the  library 
reference  generally  serves  a  notice  to 
that  effect  on  the  Commission  and  all 
other  participants.  The  contents  of  these 
notices  vary,  but  generally  are  subject,  at 
a  minimum,  to  the  requirements  of  rule 
11. 

One  rationale  advanced  in  support  of 
this  practice  is  that  it  eliminates  the 
considerable  burden  and  expense 
associated  with  copying  and  providing 
voluminous  material  to  every 
participant  on  the  service  list.  Another 
reason  is  that  it  facilitates  reference  to, 
or  identification  of,  material  that  may  be 
of  interest  to  only  a  few  participants,  of 
limited  interest  to  the  entire  service  list, 
or  not  easily  photocopied  or  duplicated. 
Regardless  of  the  underlying  rationale 
that  may  be  invoked,  the  practice  is 
essentially  an  administrative 
convenience  for  the  filing  participant, 
stands  as  an  exception  to  the 
Commission's  service  requirements,  and 
does  not  confer  evidentiary  status  on  the 
designated  material.  A  participant 
seeking  to  have  part  or  all  of  the 
material  admitted  into  evidence  is 
expected  to  satisfy  Commission  rules 
related  to  that  step. 

Concerns  have  arisen  in  recent 
proceedings  that  this  practice  could  be 
employed,  either  inadvertently  or 
strategically,  to  insulate  material  fi'om 
effective  cross-examination,  and  thereby 
interfere  with  participants'  due  process 
rights  and  timely  completion  of 
Commission  action  on  Postal  Service 
requests.  The  amended  proposed  rule 
provides  a  more  detailed  and  specific 
statement  of  the  somewhat  limited 
circumstances  when  the  submission  of 
material  as  a  library  reference  is 
appropriate.  It  reaffirms  that  this 
practice  is  available  essentially  to 
prevent  unduly  burdening  filing 
participants.  Several  important 
questions  regarding  administration  of 
the  rule  also  have  surfaced.  One  of  these 
is  whether  accompanying  notices 
provide  adequate  disclosure  of  the 
natiue  of  the  filed  material.  Others 
include  whether  the  identity  of  the 


person  responsible  for  preparation  of 
the  material  should  be  disclosed; 
whether  the  material  is  being  sponsored 
and,  if  so,  the  sponsor's  identity:  the 
relationship  to  interrogatories, 
testimony  or  other  documents;  and 
whether  admission  into  evidence  will 
be  sought.  Questions  have  also  arisen 
concerning  whether  the  material 
included  in  a  Ubrary  reference  should 
be  prepared  in  a  manner  that  meets 
certain  minimum  standards  of 
presentation  or  organization  with 
respect  to  matters  such  as  executive 
summaries,  pagination,  tables  of 
contents,  and  indices. 

Order  No.  1219  indicated  that  the 
Commission  considered  proposing 
comprehensive  revisions  directed  at 
evidentiary,  administrative,  and  other 
issues  related  to  the  use  of  library 
references,  but  concluded  it  would  be 
more  efficient  to  issue  a  narrower 
rulemaking;  therefore,  it  characterized 
the  proposed  revisions  as  "a  limited 
update"  to  its  rule  31.  Evidence.  It  also 
expressly  noted  that  the  changes  did  not 
address  all  of  the  issues  that  arose  in 
Docket  No.  R97-1,  and  flagged  the 
possibility  that  in  individual  cases, 
special  rules  governing  the  use  of  library 
references  might  still  be  needed. 

Should  the  rulemaking  be  expanded 
to  address  evidentiary  concerns?  Most 
conunenters  tailor  their  observations  to 
the  Commission's  stated  interest  in 
pursuing  relatively  narrow 
improvements  in  the  administration  of 
the  library  reference  practice  at  this 
time.  Some  of  these  conunenters 
support  adoption  of  the  rule  essentially 
as  proposed.  Other  supporters  of  the 
overall  direction  of  the  rulemaking 
suggest  certain  modifications.  These 
include,  among  other  things,  adopting 
the  mandatory  motion  requirement  on  a 
trial  basis  only,  or  dropping  it  (either 
entirely  or  in  most  instances)  in  favor  of 
an  expanded  notice.  Suggested 
modifications  also  include  clarifying 
proposed  disclosure  requirements  or 
expanding  them,  and  making  minor 
changes  in  the  organization  of  the  rule. 

Several  conunenters  express  concern 
that  the  rulemaking's  scope  is  so 
circiunscribed  that  it  does  not  address 
fundamental  evidentiary  questions. 
Some  of  these  conunenters  offer  certain 
observations  about  specific  provisions 
of  the  proposal,  but  Uiey  nevertheless 
prefer  that  the  Commission  expand  the 
focus  and  hold  a  pubUc  conference  to 
address  the  mixed  questions  of  evidence 
and  administration  entailed  in  recent 
controversies.  One  of  these  commenters 
usefully  identifies  at  least  six  discrete 
evidentiary  issues  not  addressed  in  the 
proposed  rule  and  suggests,  among 
other  things,  that  it  might  be  more 


appropriate  to  consider  these  issues  in 
the  context  of  the  Commission's  rules 
on  dociunentary  and  foundation 
materials. 

Another  commenter  (generally 
supportive  of  the  proposed  rule)  notes 
that  the  revisions  do  not  specifically 
address  sponsorship  of  institutional 
responses  to  interrogatories,  and 
proposes  a  change  to  another  rule 
(25(b))  to  remedy  this.  This  commenter 
also  proposes,  among  other  things, 
certain  changes  to  the  wording  of  rules 
relating  to  exhibits  and  surveys,  and 
more  explicit  recognition  of  the  need  for 
cross-references  to  related  material  and 
a  participant's  obligation  to  update 
these  in  the  course  of  a  proceeding. 

The  Commission  believes  Order  No. 
1219  made  clear  its  recognition  that  the 
problems  encountered  in  Docket  No. 
R97-1  raised  difficult  questions  of 
evidence  and  administration,  and  would 
require  serious  attention  beyond  the 
immediate  proposal.  It  believes  its 
concurrent  rulemaking,  Docket  No. 
RM98-3,  may  provide  an  appropriate 
vehicle  for  addressing  these  broader 
issues,  including  those  identified  in 
some  of  the  comments  submitted  here. 
The  Commission  also  appreciates  that 
enforcement  of  its  rules  on  the 
admission  of  material  into  evidence,  as 
some  commenters  have  noted,  is  a 
critical  element  in  curbing  futiue 
disputes  regarding  library  references. 

Given  the  concerns  expressed  about 
the  rulemaking's  scope,  the  Commission 
has  reassessed  its  original  position,  but 
again  concludes  that  it  is  appropriate  to 
restrict  the  ciurent  rulemaking  to  largely 
administrative  issues.  Within  this 
context,  the  Commission  attempts  to 
strike  an  appropriate  balance  in  terms  of 
the  level  of  detail  required  to  be 
provided.  It  is  hoped  that  as  now 
amended,  the  proposed  rules  will  be 
largely  noncontroversial,  and  subject  to 
rapid  implementation. 

Should  submission  of  a  library 
reference  be  tied  to  a  formal  motion  for 
acceptance,  as  initially  proposed,  or 
dropped  in  favor  of  a  variation  on  the 
existing  notice  requirement?  Under 
prevailing  practice,  the  requirements 
that  apply  to  the  contents  of  notices 
accompanying  library  references  are 
minimal.  Further,  deficiencies  in 
meeting  them  generally  are  remedied 
only  on  an  ad  hoc  basis.  To  provide 
more  uniformity  in  the  level  of  detail 
provided,  as  well  as  a  formal 
mechanism  for  prompt  review  and 
assessment  of  compliance  with 
expanded  labeling  and  disclosure 
requirements,  the  Commission  proposed 
that  each  library  reference  be 
accompanied  by  a  motion  for 
acceptance.  It  recognized  that  this  might 
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entail  some  additional  efibrt  on  the  part 
of  the  Commission  and  all  interested 
participants  at  the  time  a  library 
reference  is  filed,  but  balanced  this 
against  the  delay  and  confusion  entailed 
in  dealing  with  compUcations  posed  by 
addressing  deficiencies  discovered  or 
objected  to  at  a  later  stage. 

Several  commenters  support  the 
proposal  to  link  the  filing  of  library 
references  to  a  motion.  However,  one  of 
these  supporters  raises  concerns  about 
delay,  and  suggests  that  the  proposed 
approach  be  adopted  on  a  trial  basis 
only,  and  carefully  monitored.  Another 
commenter  observes  that  requiring  a 
motion  may  not  be  necessary  in  every 
instance  and  could  have  a  chilling 
effect,  at  least  with  respect  to  secondary 
sources.  This  commenter  suggests 
allowing  most  hbrary  references  to  be 
filed  by  means  of  a  notice,  with  a 
motion  required  only  when 
circumstances  justify.  Opponents  of  any 
form  of  motion  practice  generally 
criticize  the  proposed  approach  as 
making  the  process  of  filing  a  library 
refiarenoe  more  difficult  and  time- 
consuming. 

Despite  varying  positions  on  the 
motion  requirement,  the  comments  as  a 
whole  generally  indicate  consensus  on 
the  need  for  better  labeling  and 
disclosure  regarding  the  material  in  a 
hbrary  reference,  as  well  as  its 
relationship  to  testimony, 
interrogatories,  and  the  development  of 
the  evidentiary  record.  To  the  extent 
that  this  information  could  be  provided 
as  easily  in  an  expanded  notice  as  in  a 
motion,  the  Ckimmission  agrees  that 
mandating  that  Ubrary  references  be 
accompanied  by  a  motion  may  not  be 
necessary.  Thus,  the  amended  revisions 
proposed  here  substitute  a  notice  for  a 
motion,  and  make  conforming  changes 
throughout  the  text  to  reflect  this 
revision.  In  making  this  change,  the 
Commission  emphasizes  that  the  notice 
under  this  rule  must  include  broader 
disclosure  than  is  generally  the  case 
now.  Therefore,  replacement  of  the 
mechanism  originally  proptosed — a 
motion — ^with  a  notice  is  not  an 
endorsement  of  the  status  quo  in  terms 
of  the  labeling  and  description 
contained  therein.  The  Commission 
stresses  that  the  success  of  the  notice 
alternative,  especially  in  terms  of 
avoiding  delay,  will  depend  largely  on 
a  high  level  of  voluntary  compliance  on 
the  part  of  participants  filing  Hbrary 
references.  It  also  regards  the  notice 
mechanism  as  less  clear-cut  in  terms  of 
providing  those  who  perceive 
deficiencies  in  a  notice  with  an 
estabUshed  avenue  of  seeking  prompt 
redress.  (One  commenter's  suggestion 
that  the  motion  not  be  considered  (ruled 


upon)  unless  the  proposed  labeUng  and 
disclosure  requirements  are  met 
impUcitly  recognizes  this.)  Since  notices 
are  not  "ruled  upon"  in  the  sense 
specifically  used  by  this  commenter,  the 
commenter's  suggested  amendment  is 
inapposite.  However,  this  does  not  alter 
the  Commission's  expectation  that  filing 
participants  will  adhere  to  the  spirit  as 
well  as  the  letter  of  the  rule  in  terms  of 
the  completeness  of  the  notices 
accompanying  library  reference 
material. 

Should  the  proposed  improvements  in 
required  labeling,  descriptions,  and 
disclosures  be  cidopted  as  proposed?  As 
indicated,  most  commenters  agree  that 
better  labeling  and  disclosure  would 
reduce  or  eliminate  many  of  the 
administrative  problems  that  have 
arisen.  Several  suggest  essentially  minor 
changes  to  clarify  the  nature  and  extent 
of  required  disclosures.  One,  for 
example,  asks  that  the  second  paragraph 
of  section  31(b)(3)  in  the  initial 
proposal,  whidi  requires  the  filing  party 
to  identify  the  authors  or  others 
materially  contributing  to  the 
preparation  of  library  references,  be 
modified  to  require  that  the  party 
explain  why  such  information  is  not 
available,  if  that  is  the  case.  The 
Commission  agrees  that  this  change,  as 
the  commenter  suggests,  would  be 
helpful  in  circiunstances  w^ere.  for 
example,  computer-generated  data  are 
provided  in  response  to  an 
interrogatory,  but  are  not  being  offered 
in  evidence.  Another  commenter  asks 
that  the  rule  include  a  description  of 
what  the  Ubrary  reference  is  and  a 
specific  requirement  that  when  a  library 
reference  is  filed  in  response  to  an 
interrogatory,  the  interrogatory  be 
identified.  "The  Commission  beUeves 
that  the  general  disclosures  it  is 
requiring  can  be  deemed  to  include  this 
type  of  information,  but  is  amending  the 
proposal  in  the  manner  suggested  in 
order  to  remove  any  doubt. 

As  indicated  above,  one  commenter 
suggests  addressing  certain  concerns 
about  institutional  responses.  The 
Commission  finds  that  resolution  of 
issues  in  this  area  must  be  postponed. 
This  commenter  also  seeks  more 
expUcit  cross-referencing  than  the  rule 
proposes.  The  Commission  beUeves  the 
proposal  presented  here  strikes  an 
appropriate  balance  among  the  interests 
of  all  concerned. 

Are  filing  and  service  concerns, 
especially  the  number  and  format  of 
copies  filed  with  the  Commission  and 
special  requests  for  service,  adequately 
addressed?  The  proposed  rule  required 
that  one  hard  copy  and,  when  possible, 
one  electronic  version  of  the  material  in 
the  library  reference  be  filed  with  the 


Commission.  This  parallels  the  ciurent 
requirement  with  respect  to  hard  copies 
and  formaUzes  the  growing,  but  now- 
voluntary,  practice  of  submitting 
electronic  versions.  There  was  Uttle 
reaction  to  the  requirement  that  an 
electronic  version  be  provided,  but  to 
the  extent  it  was  mentioned,  it  garnered 
support.  The  version  of  the  rule 
proposed  here  retains  the  requirement 
related  to  electronic  copies. 

As  initially  proposed,  a  drciunstance 
that  can  be  invoked  for  filing  a  Ubrary 
reference  is  the  likelihood  that  the 
material  will  be  of  limited  interest  to  the 
entire  service  Ust.  This  was  coupled 
with  a  requirement  that  the  filing 
participant  agree  to  serve  the  material 
on  individual  participants,  if  so 
requested.  Under  the  motion  practice 
envisioned  in  the  original  proposal, 
participants  interested  in  receiving 
actual  service  of  other  Ubrary  reference 
material  would  have  had  a  clear 
opportunity  to  request  this — as  early  as 
the  when  the  companion  motion  was 
received — so  the  Commission  did  not 
otherwise  provide  for  special  requests  in 
its  initial  proposal. 

Two  commenters  suggest  extending 
the  option  of  special  requests  for  actual 
service  to  aU  Ubraiy  reference  material. 
One  suggests  that  the  copy  be  provided 
within  three  days  of  a  request;  the  other 
proposes  requiring  "prompt"  service, 
without  further  specification  of  a  time 
limit.  The  Commission  appreciates 
participants'  concern  about  promptly 
obtaining  actual  service  of  all  Ubrary 
references  of  interest  to  them.  However, 
it  also  beUeves  that  the  availabiUty  of 
electronic  versions  of  many  library 
references  should  reduce,  if  not 
eliminate,  the  need  for  actual  service  of 
much  Ubrary  refere|ice  material.  It  also 
is  concerned  about  blanket  requests  for 
special  service,  which  would 
undermine  the  administrative 
convenience  the  rule  extends  to  the 
filing  participant.  Thus,  the  Commission 
does  not  propose  an  across-the-board 
authorization  for  participants  to  make 
special  requests  for  service;  however,  it 
amends  the  provision  on  actiial  service 
that  remains  in  the  rule  because  it  finds 
that  the  current  wording  is  more  open- 
ended  than  desirable.  SpedficaUy,  the 
Commission  proposes  requiring,  in 
situations  meeting  the  terms  of  section 
31(b)(2)(i)  (A)  and  (B)  proposed  here, 
that  the  filing  participant  provide  a  copy 
of  the  requested  material  within  three 
days  or,  in  the  alternative,  inform  the 
requesting  participant  why  the  material 
cannot  be  provided  within  that 
timeframe,  indicate  when  the  material 
wiU  be  available,  and  make  reasonable 
efforts  to  promptly  provide  the  material. 
The  absence  of  a  specific  authorization 
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for  special  requests  in  other  instances 
[section  31(b)(2)(i)  (A)  and  (CHE)l  does 
not  automatically  foreclose  a  participant 
from  making  a  request.  In  these 
situations,  the  Commission  strongly 
encourages  informal  cooperation  among 
the  parties  in  addressing  special  service 
requests. 

Another  commenter,  citing  problems 
with  obtaining  prompt  access  to  certain 
hbrary  references,  suggests  modifying 
the  proposal  to  reqiiire  that  two  copies 
of  each  library  reference  be  filed  with 
the  Commission.  (The  Commission 
assumes  that  the  suggestion  regarding 
filing  two  copies  of  each  Ubrary 
reference  relates  to  hard  copies,  rather 
than  to  two  electronic  versions.)  The 
Commission  is  aware  that  a  requirement 
of  this  natiuv  could  pose  hardships  in 
certain  instances,  especially  on  the 
Postal  Service,  but  is  also  concerned 
that  participants  seeking  to  review  a 
hard  copy  could  be  inconvenienced  if 
there  is  only  one  on  file  at  the 
Commission.  The  Commission  believes 
requiring  participants  to  file  two  copies 
with  its  docket  section  strikes  an 
appropriate  balance,  especially  since 
instances  where  this  poses  undue 
biuxlen  or  hardship  on  the  filing  party 
can  be  dealt  with  through  a  request  for 
waiver. 

In  addition,  the  Commission,  on  its 
own  initiative,  is  making  a  minor 
editorial  revision  to  clarify  that  the 
library  reference  practice  is  primarily  a 
convenience  to  the  participant  fifing  the 
designated  material.  Specifically,  it 
amends  the  second  paragraph  of  section 
31(b)(2)(i)  by  substituting  the  words 
"filing  participants"  for  the  term 
"participants."  The  Commission 
believes  that  the  sense  of  the  proposal 
as  a  whole  makes  it  clear  that  the 
referenced  participant  is  generally  the 
participant  filing,  or  designating, 
material  as  a  Ubrary  reference.  The 
Commission  also  clarifies  the  timing  of 
the  notice  by  adding  the  word 
"contemporaneous",  in  section 
3  l(b)(2)(ii)  proposed  here. 

Should  the  technical  and  minor 
editorial  changes  suggested  by  several 
commenters  be  made  at  this  time? 
Several  conunenters  suggest  that  minor 
reorganization  of  the  rule  (in  terms  of 
numbering)  could  avoid  potential 
confusion.  The  Commission  agrees  that 
subsections  (3)  through  (7)  of  rule 
31(b) — in  the  initial  rulemaking — relate 
solely  to  library  references,  and  not  to 
the  other  types  of  documents  covered  by 
rule  31(b).  Since,  among  other  things, 
the  concurrent  general  review  of  the 
rules  was  expected  to  require  additional 
organizational  changes  in  the  near 
future,  the  Commission  preliminarily 
determined  to  postpone  more  extensive 


re-numbering.  However,  given 
commenters'  concerns  about  potential 
confusion,  the  Commission  is  re- 
numbering the  section,  generally  along 
the  lines  suggested,  with  the 
understanding  that  further 
reorganization  may  be  needed,  either  to 
conform  with  futuire  changes  or  with 
official  pubUcation  requirements. 

List  of  Subjects  in  39  CFR  Part  3001 

Administrative  practice  and 
procediue.  Postal  Service. 

For  the  reasons  discussed  in  the 
preamble,  the  Commission  proposes  to 
amend  39  CFR  3001.31  as  follows: 

PART  3001— RULES  OF  PRACTICE 
AND  PROCEDURE 

1.  The  authority  citation  for  part  3001 
continues  to  read  as  follows: 

Authority:  39  U.S.C.  404(b):  3603,  3622- 
24.3661,3662. 

2.  Amend  §  3001.31  by  revising 
paragraph  (b)  to  read  as  follows: 

S  3001.31    Evidance. 

•        •        *        *        » 

(b)  Documentary  material.  (1) 
General.  Dociunents  and  detailed  data 
and  information  shall  be  presented  as 
exhibits.  Where  relevant  and  material 
matter  offered  in  evidence  is  embraced 
in  a  dociunent  containing  other  matter 
not  material  or  relevant  or  not  intended 
to  be  put  in  evidence,  the  participant 
offering  the  same  shall  plainly  designate 
the  matter  offered  excluding  the 
immaterial  or  irrelevant  parts.  If  other 
matter  in  such  document  is  in  such  bulk 
or  extent  as  would  imnecessarily 
encumber  the  record,  it  may  be  marked 
for  identification,  and,  if  properly 
authenticated,  the  relevant  and  material 
parts  may  be  read  into  the  record,  or,  if 
the  Commission  or  presiding  officer  so 
directs,  a  true  copy  of  such  matter  in 
proper  form  shall  be  received  in 
evidence  as  an  exhibit.  Copies  of 
dociunents  shall  be  delivered  by  the 
participant  offering  the  same  to  the 
other  participants  or  their  attorneys 
appearing  at  the  hearing,  who  shall  be 
afforded  an  opportimity  to  examine  the 
entire  dociunent  and  to  offer  in 
evidence  in  like  manner  other  material 
and  relevant  portions  thereof. 

(2)  Library  references,  (i)  The  term 
"Ubrary  reference"  is  a  generic  term  or 
label  that  participants  and  others  may 
use  to  identify  or  designate  certain 
documents  or  things  ("material")  filed 
with  the  Commission's  docket  section. 
The  practice  of  filing  a  Ubrary  reference 
is  authorized  primarily  as  a  convenience 
to  filing  participants  and  the 
Conunission  under  certain 
circumstances.  These  include: 


(A)  When  the  physical  characteristics 
of  the  material,  suc^  as  number  of  pages 
or  bulk,  are  reasonably  likely  to  render 
compUance  with  the  service 
reouirements  unduly  burdensome;  and 

(B)  When  interest  in  the  material  or 
things  so  labeled  is  Ukely  to  be  so 
limited  that  service  on  the  entire  list 
would  be  unreasonably  burdensome, 
and  the  participant  agrees  to  serve  the 
material  on  individual  participants 
upon  request  within  three  days  of  a 
request,  or  to  provide,  within  the  same 
period,  an  explanation  of  why  the 
material  cannot  be  provided  within 
three  days,  and  to  undertake  reasonable 
efforts  to  promptly  provide  the  material; 
or 

(C)  When  die  participant  satisfactorily 
demonstrates  that  designation  of 
material  as  a  Ubrary  reference  is 
appropriate  because  the  material 
constitutes  a  secondary  source.  A 
"secondary  source"  is  one  that  provides  - 
background  for  a  position  or  matter 
referred  to  elsewhere  in  a  participant's 
case  or  filing,  but  does  not  constitute 
essential  support  and  is  unlikely  to  be 

a  material  factor  in  a  decision  on  the 
merits  of  issues  in  the  proceeding;  or 

(D)  When  reference  to,  identification 
of,  or  use  of  the  material  would  be 
faciUtated  if  it  is  filed  as  a  Ubrary 
reference;  or 

(E)  When  otherwise  justified  by 
circumstances. 

(ii)  Filing  procedure.  (A)  Participants 
filing  material  as  a  Ubrary  reference 
shall  provide  contemporaneous  written 
notice  of  this  action  with  the 
Commission  and  other  participants,  in 
accordance  with  appUcable  service 
rules.  Participants  shall  file  two  hard 
copies  of  the  designated  material  with 
the  Commission's  docket  section.  The 
notice  shall  set  forth  with  particularity 
the  reason(s)  the  material  is  being 
designated  as  a  Ubrary  reference,  with 
reference  to  paragraph  (b)(2)(i)  of  this 
section,  and 

(1)  Describe  what  the  material 
consists  of  or  represents; 

(2)  Explain  how  the  material  relates  to 
the  participant's  case  or  to  issues  in  the  ^^ 
proceeding; 

[3]  Indicate  whether  the  material 
contains  a  survey  or  survey  results;  and 

[4)  Provide  a  good-faith  indication  of 
whether  the  participant  anticipates 
seeking  admission  of  the  material,  in 
whole  or  in  part,  into  evidence. 

(B)  The  notice  shall  also  identify 
authors  or  others  materially  contributing 
to  the  preparation  of  the  Ubrary 
reference,  identify  the  testimony, 
exhibit,  or  interrogatory,  if  applicable,  to 
which  the  library  reference  relates,  or 
indicate  why  this  information  caimot  be 
identified.  If  the  participant  filing  the 
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library  reference  anticipates  seeking  to 
enter  all  or  part  of  the  material 
contained  therein  into  the  evidentiary 
record,  the  notice  also  shall  identify 
portions  expected  to  be  entered  and  the 
expected  spons(H<s). 

(iii)  Labels  and  descriptions.  Material 
filed  as  a  library  reference  shall  be 
labeled  in  a  manner  consistent  with 
standard  Commission  notation  and  any 
other  conditions  the  presiding  officer  or 
Commission  establishes,  hi  addition, 
material  designated  as  a  library 
reference  shall  include  a  preface  or 
siunmary  addressing  the  following 
matters: 

(A)  The  proceeding  and  document  or 
issue  to  which  the  material  relates; 

(B)  The  identity  of  the  participant 
designating  the  Ubrary  reference; 

(C)  The  identity  of  the  witness  or 
witnesses  who  will  be  sponsoring  the 
material  or  the  reason  why  a  sponsoring 
witness  or  witnesses  cannot  be 
identified;  and.  to  the  extent  feasible, 

(D)  Other  library  references  or 
testimony  that  utihze  information  or 
conclusions  developed  therein.  In 
addition,  the  preface  or  summary  shall 
explicitly  indicate  whether  the  library 
reference  is  an  update  or  revision  to  a 
hbrary  reference  filed  in  another 
Commission  proceeding,  and  provide 
adequate  identification  of  the 
predecessor  material. 

(iv)  Electronic  version.  Material  filed 
as  a  library  reference  shall  also  be  made 
available  in  an  electronic  version, 
absent  a  showing  of  why  an  electronic 
version  cannot  be  supplied  or  should 
not  be  required  to  be  suppUed.  The 
electronic  version  shall  include  the 
same,  or  similar,  information  required  to 
be  included  in  the  preface  or  summary. 

(v)  Status  of  library  references. 
Designation  of  material  as  a  library 
reference  and  acceptance  in  the 
Commission's  docket  section  does  not 
confer  evidentiary  status.  The 
evidentiary  status  of  the  material  is 
governed  by  this  section. 
•        •        •        *        • 

Dated:  December  17. 1998. 
Margaret  P.  Crenshaw, 
Secretary. 

[FR  Doc.  98-33909  Filed  12-23-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

45CFRPart60 
RIN  0e06^AA41 

National  Practitioner  Data  Bank  for 
Adverse  information  on  Physicians 
and  Ottier  Health  Cars  Practitioners: 
Medical  AAalpractice  Payments 
Reporting  Requirements 

AGENCY:  Health  Resources  and  Services 

Administration,  HHS. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  Notice  of  Proposed 
Rulemaking  (NPRM)  proposes 
amendments  to  the  existing  regulations 
implementing  the  Health  (^re  QuaUty 
Improvement  Act  of  1986,  estabUshing 
the  National  Practitioner  Data  Bank  for 
Adverse  Information  on  Physicians  and 
Other  Health  Care  Practitioners  (the 
Data  Bank).  The  proposed  regulations 
would  amend  the  existing  reporting 
requirements  regarding  payments  on 
medical  malpractice  claims  or  actions  in 
order  to  include  reports  on  payments 
made  on  behalf  of  those  practitioners 
who  provided  the  medical  care  that  is 
the  subject  of  the  claim  or  action, 
whether  or  not  they  were  named  as 
defendants  in  the  claim  or  action.  These 
amendments  are  designed  to  prevent  the 
evasion  of  Data  Bank  medical 
malpractice  payments  reporting 
requirements. 

DATES:  Comments  on  this  proposed  rule 
are  invited.  To  be  considered,  comments 
must  be  received  by  February  22, 1999. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Neil  Sampson,  Acting 
Associate  Administrator,  Bureau  of 
Health  Professions  (BHPr),  Health 
Resources  and  Services  Administration. 
Room  8-05.  Parklawn  Building.  5600 
Fishers  Lane.  Rockville,  Maryland 
20857.  All  comments  received  will  be 
available  for  public  inspection  and 
copying  at  the  Office  of  Research  and 
Planning.  BHPr,  Room  8-67.  Parklawn 
Building,  at  the  above  address, 
weekdays  (Federal  holidays  excepted) 
between  the  hours  of  8:30  a.m.  and  5:00 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Thomas  C.  Croft,  Director.  Division  of 
Quality  Assurance.  Bureau  of  Health 
Professions,  Health  Resoiures  and 
Services  Administration.  Parklawn 
Building.  Room  8A-55, 5600  Fishers 
Lane,  Rockville,  Maryland  20857; 
telephone:  (301)  443-2300." 
SUPPLEMENTARY  INFORMATION:  The 
Assistant  Secretary  for  Health, 


Department  of  Health  and  Human 
Services,  with  the  approval  of  the 
Secretary.  pubUshed  in  the  Federal 
Register  on  October  17. 1989  (54  FR 
42722),  regulations  implementing  the 
Health  Care  Quality  Improvement  Act  of 
1986  (the  Act),  title  IV  of  PubUc  Law 
99-660  (42  U.S.C.  11101  et  seq.), 
through  the  estabUshment  of  the 
National  Practitioner  Data  Bank  for 
Adverse  Information  on  Physicians  and 
Other  Health  Care  Practitioners  (the 
Data  Bank).  Those  regulations  are 
codified  at  45  CFR  part  60. 

Among  other  items  of  information 
that  must  be  reported  to  the  Data  Bank, 
section  421  of  the  Act  requires  that  eadi 
entity  that  makes  a  payment  in 
settlement  or  satisfaction  of  a  "medical 
malpractice  action  or  claim"  must 
report  certain  information  "respecting 
the  payment  and  circumstances  thereof' 
(section  421(a)).  The  information  to  be 
so  reported  includes  "the  name  of  any 
physician  or  licensed  health  care 
practitioner  for  whose  benefit  the 
payment  is  made"  (section  421(b)(1)). 
The  term  "medical  malpractice  action  or 
claim"  is  defined  for  purposes  of  the 
Act  in  section  431(7),  to  mean — 

*  •  *  a  written  claim  or  demand  for 
payment  based  on  a  health  care  provider's 
furnishing  (or  failure  to  furnish)  health  care 
services,  and  includes  the  Tiling  of  a  cause  of 
action,  based  on  the  law  of  tort,  brought  in 
any  court  of  any  State  of  the  United  States 
seeking  monetary  damages. 

Thus,  the  Act  provides  for  the 
reporting,  by  the  payer,  of  any  payment 
made  for  the  benefit  of  a  health  care 
practitioner  resulting  from  any  "written 
claim  or  demand  for  payment"  based  on 
"furnishing  (or  failure  to  furnish)  health 
care  services." 

In  implementing  this  requirement  in 
the  regulations  published  on  October 
17, 1989,  the  Secretary  included  in 
§  60.7(a),  entitled  "MTio  must  report," 
language  stating  that  the  provision 
applies  to  a  payer  who  makes  a  payment 
"for  the  benefit  of  a  health  care 
practitioner 

*  *  *  in  settlement  of  or  in  satisfaction  in 
whole  or  in  part  of  a  claim  or  a  judgment 
against  such  •  •  •  health  care  practitioner 
for  medical  malpractice.  (Emphasis  added.) 

It  has  come  to  the  Department's 
attention  that  there  have  been  instances 
in  which  a  plaintiff  in  a  malpractice 
action  has  agreed  to  dismiss  a  defendant 
health  care  practitioner  from  a 
proceeding,  leaving  or  substituting  a 
hospital  or  other  corporate  entity  as 
defendemt,  at  least  in  part  for  the 
piupose  of  allowing  the  practitioner  to 
avoid  having  a  report  on  a  malpractice 
payment  made  on  his  or  her  behalf 
submitted  to  the  Data  Bank.  The 
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Department  recognizes  that  this  has 
occurred  es[>ecially  in  cases  when  the 
counsel  of  a  self-insured  hospital  or 
other  self-insured  corporate  entity 
(which  employs  the  defendant  health 
care  practitioner)  has  actively  pursued 
having  the  defendant  health  care  • 
practitioner's  name  dropped  from  a 
proceeding,  leaving  or  substituting  the 
hospital  or  other  corporate  entity  as  the 
defendant,  to  avoid  having  to  report  the 
practitioner. 

This  practice  makes  it  possible  for 
practitioners  whose  negligent  or 
substiuidard  care  has  resulted  in 
compensable  injury  to  patients  to  evade 
having  that  fact  appear  in  the  Data  Bank, 
since  the  payment  is  arguably  not  in 
satisfaction  of  a  claim  or  judgment 
against  the  practitioner.  Such  a  result  is 
clearly  inconsistent  with  the 
Congressional  purpose,  explicit  in  the 
Act,  of 

restrictling]  the  ability  of  incompetent 
[practitioners]  to  move  from  State  to  State 
without  disclosure  or  discovery  of  the 
(practitioner's]  previous  damaging  or 
incompetent  performance. 

See  section  401(2)  of  the  Act.  Since 
the  regulation  quoted  above,  literally 
read,  does  permit  a  result  so  at  odds 
with  the  purposes  of  the  statute,  the 
Secretary  proposes  to  revise  it.  The 
Department  does  recognize  that  there 
are  legitimate  situations  when  it  is 
impossible  to  identify  a  practitioner(s) 
for  whose  benefit  the  payment  was 
made.  For  example,  a  situation  could 
occuj'  wherein  a  power  failure  causes  a 
heart  monitor  to  cease  functioning 
leading  to  an  injury  or  death,  which 
ultimately  leads  to  a  malpractice 
pa3m[)ent.  In  these  very  limited 
circumstances,  the  Secretary  proposes  to 
require  that  the  reporter  state  the 
sequence  of  events  that  led  to  the 
payment,  why  the  practitioner  could  not 
be  identified,  and  the  amount  of  the 
payment.  The  Department  will  use  this 
information  to  identify  medical 
malpractice  reporters  that  appear  to 
make  a  practice  of  not  identifying 
specific  practitioners. 

The  Department  proposes  to  amend 
paragraphs  (a)  and  (b)  of  §  60.7  as 
follows: 

1.  Paragraph  (a)  would  be  revised  by 
removing  the  reference  to  a  claim  or 
judgment  "against  such  physician, 
dentist,  or  other  health  care 
practitioner"  and  adding  language  from 
section  421(a)  of  the  Act;  and 

2.  Paragraph  (b)(1)  would  be  revised 
to  state  explicitly  that  the  reference  in 
that  provision  to  the  practitioner  "for 
whose  benefit  the  payment  is  made" 
includes  "each  practitioner  whose  acts 


or  omissions  were  the  basis  of  the  action 
or  claim." 

A  new  paragraph  (b)(2)  would  require 
that  in  situations  where  it  is  impossible 
to  identify  the  practitioner  for  whose 
benefit  the  payment  was  made,  the 
payor  must  report  a  statement  of  the 
facts  and  why  the  practitioner  could  not 
be  identified  and  the  amount  of  the 
payment.  Due  to  the  fact  that  the 
hospital  is  no  longer  the  primary  place 
of  practice  for  many  practitioners,  new 
paragraph  (b)(2)  would  further  require 
the  payer  to  include  not  only  the  name 
of  each  hospital  with  which  the 
practitioner  is  affiUated,  but  also  the 
name  of  each  health  care  entity  with 
which  the  practitioner  is  affiliated. 
Former  paragraphs  (b)(2)  and  (b)(3)  are 
being  redesignated  as  paragraphs  (b)(3) 
and  (b)(4)  respectively. 

These  changes  are  intended  to  make 
clear  that  the  reach  of  the  term 
"practitioner  for  whose  benefit  the 
payment  is  made"  as  it  is  used  in  the 
Act  and  the  regulations  extends  to  any 
practitioner  whose  acts  or  omissions 
were  the  basis  for  the  action  or  claim, 
regardless  of  whether  that  practitioner  is 
a  named  defendant  in  a  malpractice 
action.  It  thus  becomes  the 
responsibihty  of  the  payer,  during  the 
course  of  its  review  of  the  merits  of  the 
claim,  to  identify  any  practitioner 
whose  professional  conduct  was  at  issue 
in  any  malpractice  action  or  claim  that 
has  resulted  in  a  payment,  and  to  report 
that  practitioner  to  the  Data  Bank. 

The  Secretary  notes  that,  consistent 
with  Congressional  purpose  explicit  in 
the  Act.  §  60.7(d).  entitled 
"Interpretation  of  Information"  states: 

A  payment  in  settlement  of  a  medical 
malpractice  action  or  claim  shall  not  be 
construed  as  creating  a  presumption  that 
medical  malpractice  has  occurred. 

This  provision  remains  in  the  rule  and 
is  one  of  the  basic  tenets  of  the  Data 
Bank. 

Economic  Impact 

Executive  Order  12866  requires  that 
all  regulations  reflect  consideration  of 
alternatives,  of  costs,  of  benefits,  of 
incentives,  of  equity,  and  of  available 
information.  Regulations  must  meet 
certain  standards,  such  as  avoiding 
unnecessary  burden.  Regulations  which 
are  "significant"  because  of  cost, 
adverse  effects  on  the  economy, 
inconsistency  with  other  agency  actions, 
effects  on  the  budget,  or  novel  legal  or 
policy  issues,  require  special  analysis. 

The  Department  believes  that  the 
resources  required  to  implement  the 
requirement  in  these  regulations  are 
minimal.  Therefore,  in  accordance  with 


the  Regulatory  Flexibility  Act  of  1980 
(RFA),  and  the  Small  Business 
Regulatory  Enforcement  Act  of  1996, 
which  amended  the  RFA,  the  Secretary 
certifies  that  these  regulations  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities.  For 
the  same  reasons,  the  Secretary  has  also 
determined  that  this  does  not  meet  the 
criteria  for  a  major  rule  as  defined  under 
Executive  Order  12866.  The  NPRM 
would  amend  the  existing  reporting 
requirements  regarding  payments  on 
medical  malpractice  claims  or  actions  in 
order  to  include  reports  on  payments 
made  on  behalf  of  those  practitioners 
who  provided  care  that  is  the  subject  of 
the  claims,  whether  or  not  they  were 
named  as  defendants  in  the  medical 
malpractice  claim  or  action.  As  such, 
the  proposed  rule  would  have  no  major 
efiiect  on  the  economy  or  on  Federal 
expenditures. 

Paperwork  Reduction  Act  of  1995 

The  National  Practitioner  Data  Bank 
for  Adverse  Information  on  Physicians 
and  Other  Health  Care  Practitioners 
regulations  contain  information 
collections  which  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1980  and  assigned 
control  number  0915-0126.  One  of  the 
approved  reporting  requirements  will  be 
affected  by  the  proposed  amendments. 
As  required  by  the  Paperwork 
Reduction  Act  (PRA)  of  1995  (44  U.S.C. 
3507(d)).  the  Department  has  submitted 
a  copy  of  this  proposal  rule  to  the  Office 
of  Management  and  Budget  for  its 
review  of  this  information  collection 


requirement. 

Collection  of  Information:  National 
Practitioner  Data  Bank  For  Adverse 
Information  on  Physicians  and  Other 
Health  Care  Practitioners. 

Description:  The  NPRM  would  amen4 
the  existing  reporting  requirements 
regarding  pajrments  on  medical 
malpractice  claims  or  actions  in  order  to 
include  reports  on  payments  made  for 
the  benefit  of  those  practitioners  whose 
acts  or  omissions  were  the  basis  of  the 
action  or  claim,  whether  or  not  they 
were  named  as  defendants  in  the 
medical  malpractice  claim  or  action. 

Description  of  Respondents:  Business 
or  other  for-profit,  not-for-profit 
institutions. 

Estimated  Annual  Reporting  Burden: 
The  section  number  and  the  estimated 
change  in  reporting  burden  are  as 
follows: 
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§60.7 


'Number  of 
respondents 


Resportses  per 
respondent 


Total 
responses 


Hours  per 
response 


Total  hour 
txjrden 


Currently  approved  txjrden 

Actual  current  volume 

Total  txjrden  after  amendment 
Reporting  due  to  this  NPRM  ... 


150 
425 
625 
300 


105.33 
44.7 
60.8 
63.33 


15.800 
19.000 
38.000 
19.000 


.75 
.75 
.75 
.75 


11.850 
14.250 
28.500 
14.250 


The  number  of  entities  reporting  payments  was  urKlerestimated  in  the  last  clearance  request  The  estimate  of  150  entities  was  tnsad  on  the 
tect  that  fewer  than  100  large  insurers  are  responsble  for  80-86  percent  of  the  reports.  A  check  of  the  Data  Bank  records  for  1997  showed  that 
many  more  entities  than  ei^ected  file  one  or  two  reports  per  year,  and  ttiat  a  total  of  425  entities  filed  reports  in  1997.  That  number  is  expected 
to  increase  by  about  50  percent  (rounded  to  625)  with  the  change  in  the  regulatnn.  The  total  number  of  reports  filed  is  expected  to  double  from 
the  1997  level  of  19.000  to  38.000  per  year.  The  Department  believes  ttiat  me  resources  required  to  implemeni  the  requirement  in  tftese  regula- 
tions are  minimal. 

There  is  no  reliable  way  to  forecast  the  increase  in  medical  malpractk:e  reports  as  a  result  of  this  regulatton.  However,  in  conversations  with 
many  indivkluals  such  as  plaintiffs'  arxl  defendants'  attorrteys,  representatives  from  self-insured  health  care  entities,  and  malpractice  insurers,  the 
most  conwnon  estimate  is  that  the  Date  Bank  currently  receives  reporte  on  50  percent  of  ttte  medk»l  malpractk»  payments  being  made.  Most  of 
the  new  reports  will  not  be  made  by  current  reporters.  Instead,  tliere  win  be  a  sizeable  increase  in  the  nurrber  of  new  reporters  (estimated  at 
200).  with  each  new  reporter  filing  only  a  smail  number  of  reports  in  a  singte  year.  The  63.33  reporte  per  respondent  represent  an  average  over 
all  types  of  respondente.  from  the  large  insurers  who  submit  hundreds  or  reporte  per  year  to  the  small  reporters  (mainly  self-insured  hospitals 
and  other  self-insured  corporate  entities)  that  may  sutxnit  one  or  two  reports  per  year. 


Request  for  Comment:  In  compliance 
with  the  requirement  of  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  for  opportunity 
for  pubUc  comment  on  proposed  data 
collection  projects,  comments  are 
invited  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quatity.  utiUty,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  to:  Wendy  Taylor,  Human 
Resources  and  Housing  Branch.  Office^ 
of  Management  and  Budget.  New 
Executive  Office  Building,  Room  10235, 
Washington.  DC  20503.  ONfB  is  required 
to  make  a  decision  concerning  the 
collection  of  information  contained  in 
these  proposed  regulations  between  30 
and  60  days  after  pubUcation  of  this 
document  in  the  Federal  Register.  This 
does  not  affect  the  deadline  of  the 
pubUc  to  conunent  to  the  E)epartment  on 
the  proposed  regulations. 

List  of  Subjects  in  45  CFR  Part  60 

Claims,  Fraud,  Health,  Health 
maintenance  organizations  (HMOs). 
Health  professions.  Hospitals.  Insurance 
companies,  Malpractice,  Reporting  and 
recordkeeping  requirements. 


Dated:  October  3, 1997. 
Claude  E.  Fox, 

Acting  Administrator,  Health  Resources  and 
Seivices  Administration. 

Approved:  August  24. 1998. 
Donna  E.  Shalala, 

Secretary. 

Accordingly.  45  CFR  part  60  is 
proposed  to  be  amended  as  set  forth 
below: 

PART  60— NATIONAL  PRACTITIONER 
DATA  BANK  FOR  ADVERSE 
INFORMATION  ON  PHYSICIANS  AND 
OTHER  HEALTH  CARE 
PRACTITIONERS 

1.  The  authority  citation  for  45  CFR 
part  60  continues  to  read  as  follows: 

Authority:  Sees.  401-432  of  the  Health 
Care  Quality  Improvement  Act  of  1986,  Pub. 
L.  99-660, 100  Stet.  3784-3794,  as  amended 
by  sec.  402  of  Pub.  L.  100-177, 101  Stat 
1007-1008  (42  U.S.C.  1 1 101-1 1 152). 

2.  Section  60.7  is  amended  by  revising 
paragraph  (a);  by  revising  the 
introductory  texts  to  paragraphs  (b)  and 
(b)(1);  by  revising  paragraph  (b)(l)(ix); 
by  redesignating  paragraphs  (b)(2)  and 
(3)  as  paragraphs  (b)(3)  and  (4)  and  by 
adding  a  new  paragraph  (b)(2).  As  so 
amended,  §60.7  reads  in  pertinent  part 
as  follows: 

§  60.7    Reporting  medical  malpractice 
paymente. 

(a)  Who  must  report.  Each  entity, 
including  an  insurance  company,  which 
makes  a  payment  under  an  insurance 
poUcy,  self-insurance,  or  otherwise,  for 
the  benefit  of  a  physician,  dentist  or 
other  health  care  practitioner  in 
settlement  (or  partial  settlement)  of,  or 
in  satisfaction  of  a  judgment  in,  a 
medical  malpractice  action  or  claim 
shall  report  information  respecting  the 
payment  and  circiunstances  thereof,  as 


set  forth  in  paragraph  (b)  of  this  section, 
to  the  Data  Bank  and  to  the  appropriate 
State  Ucensing  board(s)  in  the  State  in 
which  the  act  or  omission  upon  which 
the  medical  malpractice  claim  was 
based.  For  purposes  of  this  section,  the 
waiver  of  an  outstanding  debt  is  not 
construed  as  a  "payment"  and  is  not 
required  to  be  reported. 

(d)  What  information  must  be 
reported.  Entities  described  in 
paragraph  (a)  of  this  section  must  report 
the  following  information: 

(1)  With  respect  to  the  physician, 
dentist,  or  other  health  care  practitioner 
for  whose  benefit  the  payment  is  made, 
including  each  practitioner  whose  acts 
or  omissions  were  the  basis  of  the  action 
or  claim — 

•        *        •        *        • 

(ix)  Name  of  each  hospital  and  health 
care  entity  with  which  he  or  she  is 
affiUated.  if  known; 

(2)  if  the  physician,  dentist,  or  other 
health  care  practitioner  could  not  be 
identified — 

(i)  A  statement  of  such  fact  and  an 
explanation  of  the  inability  to  make  the 
identification,  and 

(ii)  The  amount  of  the  payment. 

(FR  Doc.  96-34066  Filed  12-23-98;  8:45  am] 
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ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  proposes  to 
change  the  Management  Infoimation 
System  (MIS)  annual  reporting 
requirements  for  chemical  drug  testing. 
The  OfBce  of  Management  and  Budget 
(OMB)  has  requested  that  the  Coast 
Guard  reduce  its  collection  of 
information  effort.  The  proposed  rule 
would  exempt  certain  marine  employers 
from  submitting  the  annual  MIS  report 
and  would  eliminate  the  requirement 
for  all  marine  employers  to  notify  the 
Coast  Guard  when  a  consortium  or  other 
party  submits  the  employer's  annual 
report. 

DATES:  Comments  must  reach  the 
Docket  Management  Facility  by 
February  22, 1999.  Comments  sent  to 
the  Office  of  Management  and  Budget 
(OMB)  on  collection  of  information 
must  reach  OMB  by  February  22, 1999. 
ADDRESSES:  You  may  mail  your 
comments  to  the  £)ocket  Management 
Facility.  (USCG-1998-4469),  U.S. 
Department  of  Transportation,  room  PL- 
401, 400  Seventh  Street  SW., 
Washington  DC  20590-0001,  or  deUver 
them  to  room  PL-401  on  the  Plaza  level 
of  the  Nassif  Building  at  the  same 
address  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  niunber  is  202- 
366-9329.  You  must  also  mail 
comments  on  collection  of  information 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  725  17th 
Street  NW.,  Washington,  DC  20503, 
Attn:  Desk  Officer.  U.S.  Coast  Guard. 

The  Docket  Management  Facility 
maintains  the  pubUc  docket  for  this 
rulemaking.  Comments,  and  documents 
as  indicated  in  this  preamble  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
room  PL^Ol  on  the  Plaza  level  of  the 
Nassif  Building  at  the  same  address 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  access  this  docket  on  the 
Internet  at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Fot 
questions  on  this  proposed  rule,  contact 
Lieutenant  Jennifer  Ledbetter,  Coast 
Guard,  telephone  202-267-0684.  For 
questions  on  viewing,  or  submitting 
material  to,  the  docket,  contact  Dorothy 
Walker,  Chief,  Dockets,  Department  of 
Transportation,  telephone  202-366- 
9329. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data. 


views,  or  argiunents.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(USCG-1998-4469)  and  the  specific 
section  of  this  dociunent  to  which  each 
comment  appUes.  and  give  the  reason 
for  each  comment.  Please  submit  all 
comments  and  attachments  in  an 
unboimd  format,  no  larger  than  ^Vz  by 
11  inches,  suitable  for  copying  and 
electronic  filing  to  the  Docket 
Management  Facility  at  the  address 
under  ADDRESSES.  If  you  want 
acknowledgment  of  receipt  of  your 
comments,  please  enclose  a  stamped 
self-addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  We  may  change  this  proposed 
rule  in  view  of  the  comments. 

The  Coast  Guard  plans  no  public 
bearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Docket 
Management  Facility  at  the  address 
under  ADDRESSES.  The  request  should 
include  the  reasons  why  a  hearing 
would  be  beneficial.  If  we  determine 
that  the  opportunity  for  oral 
presentations  will  aid  this  rulemaking, 
we  will  hold  a  pubUc  hearing  at  a  time 
and  place  announced  by  a  later  notice 
in  the  Federal  Register. 

Background  and  Purpose 

The  Office  of  Management  and  Budget 
(OMB)  requested  that  the  Coast  Guard 
reduce  the  amount  of  information 
collected  under  the  Management 
Information  System  (MIS)  annual 
reporting  requirements  for  chemical 
testing  data.  The  required  reports 
provide  drug  and  alcohol  testing 
information  from  marine  employer 
chemical  testing  programs.  "Hie  Coast 
Guard  and  OMB  discussed  how  to 
reduce  the  annual  reporting 
requirements  for  chemical  drug  testing 
information.  The  reductions  discussed 
with  OMB  are  set  out  in  this  proposed 
rule. 

Discussion  of  Proposed  Rule 

Part  16  of  Title  46,  Code  of  Federal 
Regulations,  requires  all  marine 
employers  to  collect  chemical  drug  and 
alcohol  testing  data  from  their  progrfuns. 
It  also  requires  marine  employers  to 
submit  this  data  to  the  Coast  Guard  in 
an  annual  MIS  report.  Specific 
requirements  for  collecting  and 
submitting  this  data  are  listed  in 
§  16.500.  Marine  employers  must  submit 
all  chemical  drug  and  alcohol  testing 
data  on  Form  CG-5573  found  in 
Appendix  B  of  46  CFR  part  16. 

Section  16.500  allows  a  consortium  or 
other  employer  representative  to  submit 
the  chemical  drug  and  alcohol  testing 
data  for  a  marine  employer.  Unless 


submitting  their  own  report,  marine 
employers  must  notify  us  in  writing 
each  year  naming  the  consortium  or 
other  employer  representative 
submitting  the  report. 

We  propose  the  following  changes  to 
our  MIS  reporting  requirements: 

•  Remove  the  requirement  for  marine 
employers  to  notify  the  Coast  Guard  in 
writing  each  year  that  a  consortium  or 
other  employer  representative  will 
submit  the  annual  MIS  report. 

•  Remove  the  annual  MIS  report 
submission  requirement  for  marine 
employers  with  10  or  fewer  employees 
subject  to  testing  by  Part  16  (covered 
employees)  after  submission  of  the  third 
aimual  MIS  report. 

•  Reorganize  §  16.500,  incorporating 
these  changes  and  revising  the  language 
for  clarity. 

Written  Notification  Requirement 

We  propose  removing  the  written 
notification  requirement  in  §  16.500(c) 
for  marine  employers  included  in  a 
consolidated  annual  MIS  report  to 
inform  the  Coast  Guard  of  the  name  of 
the  consortium  or  other  representative 
submitting  the  annual  MIS  report.  Since 
consortiiuns  must  submit  a  list  of 
employers  included  in  their  annual  MIS 
report,  the  individual  written 
notifications  are  no  longer  needed.  We 
can  use  the  consortiiun  lists  to 
determine  employer  compliance  with 
the  reporting  requirements.  This  change 
would  apply  to  all  marine  employers. 

Annual  MIS  Report  Submission 

We  also  propose  removing  the  annual 
MIS  report  submission  requirement  for 
marine  employers  with  10  or  fewer 
covered  employees  after  they  have 
submitted  the  annual  MIS  report  (Form 
CG-5573)  for  three  consecutive  years 
since  January  1, 1996.  Marine  employers 
who  have  met  the  submission 
requirement  for  the  three  preceding 
years  could  apply  this  new  provision  to 
their  1998  report  and  each  following 
year  during  which  they  have  no  more 
than  10  covered  employees. 

This  proposal  would  not  change  the 
recordkeeping  requirement  for  marine 
employers.  All  marine  employers  must 
continue  collecting  and  keeping  the 
required  drug  testing  data,  making  it 
available  to  the  Coast  Guard  if 
requested. 

Editorial  Changes 

We  would  also  make  several  editorial 
changes  and  clarify  the  language  in 
§  16.500.  We  would  reorganize  and 
shorten  the  paragraphs  and  simplify  the 
regulatory  language.  None  of  these 
editorial  changes  would  substantively 
change  existing  requirements. 


These  two  proposed  changes  to  the 
MIS  reporting  requirements  would 
reduce  the  reporting  burden  on  marine 
employers  but  would  still  ensure  that 
we  receive  adequate  chemical  testing 
data  for  analysis  and  program 
management. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a  significant 
regulatory  action  imder  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order.  It  is  not  significant  imder  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR 11040;  February  26, 1979). 

Written  Notification  Requirement 

This  rulemaking  would  remove  the 
written  notification  requirement  for 
marine  employers  using  a  consortiimi  or 
other  party  to  submit  their  annual  MIS 
reports.  Marine  employers  using  a 
consortium  or  other  representative  to 
file  annual  MIS  reports  would  no  longer 
need  to  submit  written  notification  to 
the  Coast  Guard. 

According  to  current  MIS  data,  7.150 
marine  employers  are  members  of 
consortiums.  The  cost  of  each  written 
notification  is  approximately  $12  (15 
minutes  of  administrative  time  at  $45 
per  hour  to  draft  the  written 
notification).  This  change  would  reduce 
the  employer  reporting  burden  by  a  total 
of  5,361  hoius  and  $241,313  for  3  years. 


Annual  MIS  Report  Submission 

This  rulemaking  would  also  remove 
the  annual  MIS  report  (Form  CG-5573) 
submission  requirement  for  marine 
employere  with  10  or  fewer  covered 
employees  who  submit  an  individual 
annual  MIS  report,  and  who  have 
submitted  the  required  MIS  reports  for 
three  consecutive  years  since  January  1, 
1996.  Thei  estimated  response  burden 
for  each  MIS  form  submitted  is 
calculated  at  $45  per  hour,  with  each 
form  averaging  about  one  hour  to 
complete.  The  MIS  data  bom  1994 
through  1997  indicated  an  average  of 
885  forms  submitted  annually  to  the 
Coast  Guard.  The  forms  represent  860 
individual  employer  submissions  and 
25  consortium  submissions 
consolidating  data  for  7,150  employers. 
At  this  time,  we  are  seeking  comment 
bom  employers  and  consortiiuns  about 
the  current  actiial  time  and 
administrative  costs  spent  filling  out 
and  submitting  the  annual  MIS  report. 

The  1997  KUS  data  indicated  that  354 
of  the  885  forms  received  were 
submitted  by  employers  with  10  or 
fewer  covered  employees.  We  propose 
removing  the  annual  MIS  report 
submission  requirement  for  marine 
employers  with  10  or  fewer  covered 
employees  who  have  filed  the  report  for 
three  consecutive  years  since  January  1, 
1996.  Of  the  354  employers,  82  have 
filed  three  consecutive  annual  MIS 
reports  since  January  1, 1996,  and 
would  not  need  to  submit  an  annual 
MIS  report  for  1998.  These  marine 

MIS  Burden  Summary 


employers  would  also  be  exempt  &t>m 
submitting  the  annual  MIS  report  each 
following  year  during  which  they  have 
no  more  than  10  covered  employees.  An 
additional  92  marine  employers  would 
qualify  for  the  exemption  for  1999  and 
the  remaining  180  would  qualify  for 
exemption  for  2000. 

This  exemption  would  result  in  the 
following  costs  during  the  first  three 
years  for  the  MIS  form  submission  for 
employers  with  10  or  fewer  covered 
employees:  Initial  year.  272  forms  (354- 
82)  X  $45  =  $12,240,  the  second 
reporting  year,  180  forms  (272-92)  x  $45 
=  $8,100,  and  the  final  reporting  year 
would  have  no  costs. 

The  total  reporting  burden  for  the 
remaining  531  forms  from  consortiums 
(25  forms)  and  employers  (506  forms) 
with  11  or  more  covered  employees 
would  cost  $23,895  annually.  Tlie  three- 
year  cost  would  be  $71,685  ($23,895  x 
3  years).  Combined  with  the  costs  for  10 
or  fewer  covered  employees  of  $20,340, 
results  in  a  cost  of  $92,025  ($20,340  -f 
$71,685). 

The  total  recordkeeping  costs  for  MIS 
requirements  would  not  change  and 
would  remain  at  $39,825  annually.  The 
three-year  cost  would  be  $119,475 
($39,825  x  3  years).  The  total  costs  to 
the  marine  industry  for  the  three  year 
period  would  be  $211,500  [$92,025 
(reporting)  +  $119,475  (recordkeeping)]. 

The  following  table  summarizes  the 
reporting  and  recordkeeping  burden  for 
Subcategory  III  by  the  end  of  3  years. 


Year 

Employer  category 

Annual  MIS  report 

Notification  letter 

Recordkeeping 

Total  burden  hours  & 
costs 

Year  1 

Hours:  803  hrs  

Costs:  $36,135 

Letters:  0,  Requirement 
Removed. 

Letters:  0,  Requirement 
Renwved. 

Letters:  0,  Requirement 
Removed. 

Hours:  885  hrs  

Burden  Hours- 1  688 

^10  employees 

211  employees 

Consortiums 

^10  employees 

>11  emjsloyees 

Consortums 

^10  employees 

211  employees 

Consortiums 

Costs:  $39,625 

hrs. 

Year  2 

272  forms  x  $45/hour. 
506  forms  x  $45/hour. 
25  forms  x  $45/hour. 
Hours:  71 1  hrs  

Hours:  885  hrs  

Costs:  $75,960. 
Burden  Hours:  1.596 

Costs:  $31.995 

Costs:  $39,825 „ 

No  Change  

hrs. 

180  forms  x  $45mour. 
506  fomis  X  $45/hour. 
25  forms  x  $45/hour. 

Hours:  531  hrs  

Costs:  $23,895 

Costs:  $71 ,820. 

Year  3 

Hours:  885  hrs  

Burden  Hours:  1,416 

Costs:  $39,825 

hrs. 

0  forms  X  $45/hour. 
506  forms  x  $45/hour. 
25  forms  x  $45/hour. 

No  Change  

Costs:  $63,720. 

3-Year  Total .. 

Burden  Hours:  4.700 

hrs. 
Costs:  $21 1.500. 

The  cost  to  the  Coast  Guard  for  each 
MIS  report  submitted  is  calculated  at 


approximately  $15  per  report.  Each 
report  averages  about  $15  to  review. 


collate,  and  file  this  information  with 
the  responsible  research  center.  This 
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costs  the  Coast  Guard  about  $30,675 
(2,045  reports  submitted  x  $15)  for  the 
3-year  period. 

Summaiy  of  Benefits 

This  proposed  rule  would  remove  the 
written  notification  requirement  in 
16.500  for  marine  employers  who  do  not 
submit  their  own  annual  MIS  report  to 
inform  the  Coast  Guard  in  writing  the 
name  of  the  consortium  or  other 
representative  submitting  their  annual 
MIS  report.  The  rule  would  also  reduce 
the  reporting  requirement  for  all  marine 
employers  of  10  or  fewer  covered 
employees  to  submit  the  annual  MIS 
form  for  chemical  and  drug  testing  data. 
Marine  employers  using  a  consortium  or 
other  representative  to  file  annual  MIS 
reports  would  no  longer  need  to  submit 
written  notification  to  the  Coast  Guard. 
According  to  current  MIS  data,  7,150 
marine  employers  are  members  of 
consortiums.  This  change  would  reduce 
the  employer  reporting  burden  by  a  total 
of  5,361  hours  (1,787  hours  per  year) 
and  $241,313  ($80,438  per  year). 

This  proposed  rule  would  remove  the 
annual  reporting  requirement  for  all 
marine  employers  who  report  through 
their  respective  consortium.  This 
proposed  rule  would  reduce  the 
employer  reporting  burden  hours  by  a 
total  of  5,715  hours  (5,361  Notification 
Letter  +  354  MIS  Report)  at  $257,243 
($241,313  Notification  Letter  +  $15,930 
MIS  Report)  by  the  end  of  3  years. 

This  proposed  rule  would  also  benefit 
the  marine  industry  by  reducing  the 
reporting  requirements  for  certain 
marine  employers  by  40%.  By 
exempting  those  employers  with  10  or 
fewer  covered  employees  who  have 
provided  the  required  MIS  reports  for 
three  consecutive  years  since  January  1, 
1996,  industry  would  save  $15,930  in 
reporting  costs  for  the  three-year  period. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
considers  whether  this  proposed  rule,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  small  businesses,  not- 
for-profit  organizations  that  are 
independently  owned  tmd  operated  and 
are  not  dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

This  rule  would  only  affect  small 
entities  by  reducing  their  annual 
reporting  burden.  The  MIS  data 
indicates  how  many  employees  are 
subject  to  chemical  drug  testing,  not  the 
total  number  of  employees.  However, 
those  marine  employers  with  10  or 
fewer  employees  are  most  likely 


considered  small  entities.  This  rule 
would  reduce  the  reporting  burden  and 
would  not  create  an  additional  burden 
for  this  group  or  any  other  marine 
employers.  This  proposed  rule  would 
reduce  the  employer  reporting  biu'den 
hoius  by  a  total  of  5,715  hours  (5,361 
Notification  Letter  +  354  MIS  Report)  at 
$257,243  ($241,313  Notification  Letter  -i- 
$15,930  MIS  Report)  by  the  end  of  3 
years. 

Therefore,  the  Coast  Guard  certifies 
imder  5  U.S.C.  605(b)  that  this  proposed 
rule,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  If, 
however,  you  think  that  your  business 
or  organization  qualifies  as  a  small 
entity  and  that  this  proposed  rule  will 
have  a  significant  economic  impact  on 
yoiu  business  or  organization,  please 
submit  a  comment  to  the  Docket 
Management  Facility  at  the  address 
under  ADDRESSES  explaining  why  you 
think  it  qualifies  and  in  what  way  and 
to  what  degree  this  proposed  rule  will 
economically  affect  it. 

Assistance  for  Small  Entities 

In  accordance  with  section  213(a)  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Pub. 
L.  104-121),  the  Coast  Guard  wants  to 
assist  small  entities  in  understanding 
this  proposed  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  ndemaking  process.  If 
your  small  business  or  organization  is 
affected  by  this  rule  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
Lieutenant  Jennifer  Ledbetter,  Coast 
Guard,  at  202-267-0684.  Copies  of  this 
NPRM  will  also  be  mailed  to  local  Small 
Business  Development  Centers. 

The  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  10  Regional  Fairness  Boards  were 
established  to  receive  comments  fit)m 
small  businesses  about  Federal  agency 
enforcement  actions.  The  Ombudsman 
will  annually  evaluate  the  enforcement 
activities  and  rate  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  the  enforcement 
actions  of  the  Coast  Guard,  call  1-688- 
REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  proposed  rule  provides  for  a 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  As  defined  in  5 
CFR  1320.3(c),  "collection  of 
information"  includes  reporting, 
recordkeeping,  monitoring,  posting, 
labeling,  and  other,  similar  actions.  The 
title  and  description  of  the  information 
collections,  a  description  of  the 


respondents,  and  an  estimate  of  the  total 
aimual  burden  follow.  Included  m  the 
estimate  is  the  time  for  reviewing 
instructions,  searching  existing  sources 
of  data,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection. 

Title:  Collection  of  Commercial  Vessel 
and  Personnel  Accident  (Marine 
Casualty)  Information  and  Programs  for 
Chemical  Drug  &  Alcohol  Testing  of 
Conunercial  Vessel  Personnel,  including 
Required  Drug  and  Alcohol  Testing 
following  a  Serious  Marine  Accident. 

Summary  of  the  Collection  of 
Information:  46  U.S.C.  6101  authorizes 
the  Coast  Guard  to  prescribe  regulations 
for  the  aimual  MIS  reporting 
requirements  for  chemical  drug  testing. 
Section  16.500  contains  the  requirement 
for  all  marine  employers  to  collect 
chemical  drug  and  alcohol  testing  data 
for  their  employees.  All  marine 
employers  must  submit  this  data  to  the 
Coast  Guard  in  an  aimual  MIS  report. 
Marine  employers  must  submit  all 
chemical  drug  and  alcohol  testing  data 
on  Form  CG-5573  foimd  in  Appendix  B 
of  46  CFR  Part  16.  This  proposed  rule 
would  eliminate  the  annual  MIS  report 
submission  requirement  for  employers 
with  10  or  fewer  covered  employees 
who  have  provided  the  required  MIS 
reports  for  three  consecutive  years  since 
January  1, 1996. 

The  aimual  average  burden  of  the  MIS 
reporting  requirements  to  industry  was 
developed  fi-om  employer  size, 
employer  reports,  and  type  of  submitter. 
The  annual  average  burden  estimates 
reflect  data  from  1994  through  1997, 
showing  that  the  Coast  Guard  receives 
an  average  of  354  reports  from  354 
employers  with  10  or  fewer  covered 
employees  who  have  provided  the 
required  MIS  reports  for  three 
consecutive  years  since  January  1, 1996. 
This  rule  would  exempt  these  marine 
employers  from  submitting  the  annual 
MIS  report  each  following  year  during 
which  they  have  no  more  than  10 
covered  employees.  This  would  result 
in  a  total  annual  reporting  burden 
reduction  of  354  hoius  with  a  40% 
reduction  in  the  number  of  forms 
submitted  to  the  Coast  Guard  with  only 
a  4%  reduction  in  data. 

The  annual  average  reporting  burden 
would  be  531  reports  representing  7,656 
employers.  This  consists  of  506  reports 
from  approximately  506  employers  with 
11  or  more  employees  and  25  reports 
bom  25  consortiums  representing 
approximately  7,150  employers. 

Need  for  Information:  The 
requirement  to  submit  MIS  information 
would  help  meet  the  goal  of  knowing 
the  location  of  all  marine  employers  and 


ensuring  complete  compliance  Mrith 
drug  testine  regulations. 

Proposed  Use  of  Information:  The 
Coast  Guard  would  utilize  this 
information  to  identify  significant 
trends  of  drug  abuse  in  the  marine 
industry  through  program 
implementation. 

Description  of  the  Respondents: 
Consortia  and  independent  marine 
employers  who  collect  and  submit 
chemical  and  drug  testing  data  for  their 
employees. 

Number  of  Respondents:  7,656  marine 
employers  who  collect  and  submit 
chemical  and  drug  testing  data  for  their 
employees. 

Frequency  of  Response:  Affected 
marine  employers  are  required  to 
submit  anti-drug  program  reports  on  an 
annual  basis. 

Burden  of  Response:  All  marine 
employers  must  submit  data  from  their 
chemical  testing  program  to  the  Coast 
Guard  in  the  annual  MIS  report  (Form 
CG-5573).  A  consortiimi  or  other 
employer  representative  may  submit  the 
data  for  a  marine  employer.  After 
submission  of  the  thhtl  annual  MIS 
report,  this  rulemaking  would  reduce 
the  reporting  requirement  for  all  marine 
employers  with  10  or  fewer  covered 
employees  by  not  requiring  them  to 
-  submit  the  aimual  MIS  form  for 
chemical  drug  and  alcohol  testing  data 
for  succeeding  years  during  which  they 
had  no  more  than  10  covered 
employees. 

Estimated  Total  Annual  Burden: 
7,656  marine  employers. 

As  required  by  section  3507(d)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Coast  Guard  has  submitted  a  copy  of 
this  proposed  rule  to  the  OfBce  of 
Management  and  Budget  (OMB)  for  its 
review  of  the  collection  of  information. 

The  Coast  Guard  solicits  public 
comment  on  the  proposed  collection  of 
information  to  (1)  evaluate  whether  the 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Coast  Guard,  including  whether  the 
information  would  have  practical 
utility;  (2)  evaluate  the  accuracy  of  the 
Coast  Guard's  estimate  of  the  burden  of 
the  collection,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(3)  enhance  the  quaUty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  minimize  the  burden 
of  the  collection  on  those  who  are  to 
respond,  as  by  allowing  the  submittal  of 
responses  by  electronic  means  or  the 
use  of  other  forms  of  information 
technology. 

Persons  submitting  comments  on  the 
collection  of  information  should  submit 
their  comments  both  to  OMB  and  to  the 
Docket  Management  Facility  where 


indicated  under  ADDRESSES  by  the  date 
imder  DATES. 

Persons  are  not  required  to  respond  to 
a  collection  of  information  unless  it 
displays  a  currently  vaUd  OMB  control 
number.  Before  the  requirements  for  this 
collection  of  information  become 
effective,  the  Coast  Guard  will  pubUsh 
notice  in  the  Federal  Register  of  OMB's 
decision  to  approve,  modify,  or 
disapprove  the  collection. 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposed  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
proposed  rule  does  not  have  sufficient 
implications  for  federalism  to  warrant 
the  preparation  of  a  Federalism 
Assessment. 

Environmait  ^ . 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  figure  2- 
1,  paragraph  (34)(a)  of  Commandant 
Instruction  Ml 6475. IC,  this  proposed     * 
rule  is  categorically  excluded  from 
further  environmental  docimientation. 
The  proposed  rule  would  exempt 
certain  marine  employers  from 
submitting  the  annual  MIS  report  for 
chemical  drug  testing  and  would 
eliminate  the  requirement  for  written 
notification.  The  proposed  regulation 
performs  administrative  changes  to  a 
ciurently  approved  information 
collection  for  the  annual  MIS  report.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  SubjecU  in  46  CFR  Part  16 

Chemical  testing,  Data  collection. 
Data  reporting. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  46  CFR  part  16  as  follows: 

PART  16— CHEMICAL  TESTING 

1.  The  authority  citation  for  part  16 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  2103,  3306,  7101, 
7301,  and  7701;  49  CFR  1.46. 

2.  Revise  §  16.500  to  read  as  follows: 

§  16.500    Management  Infonnation  Systam 
raqulranMnti. 

(a)  Data  collection.  All  marine 
employers  must  collect  the  following 
drug  and  alcohol  testing  program  data 
for  each  calendar  year 

(1)  Total  nimiber  of  employees  diuing 
the  calendar  year  that  were  subject  to 
the  drug  testing  rules  in  this  part. 

(2)  Number  of  employees  subject  to 
testing  imder  the  anti-drug  rules  of  both 


the  Coast  Guard  and  another  DOT 
agency  based  on  the  nature  of  their 
assigned  duties  as  identified  by  each 
agency. 

(3)  Number  of  drug  and  alcohol  tests 
conducted  identified  by  test  type.  Drug 
test  types  are  pre-employment,  periodic, 
random,  post-accident,  and  reasonable 
cause.  Alcohol  test  types  are  post- 
accident  and  reasonable  cause. 

(4)  Number  of  positive  drug  test 
results  verified  by  a  Medical  Review 
Officer  (MRO)  by  test  type  and  types  of 
drug(s).  Number  of  alcohol  tests 
resulting  in  a  blood  alcohol 
concentration  weight  of  .04  percent  or 
more  by  test  type. 

(5)  Number  of  negative  drug  and 
alcohol  test  results  reported  by  MRO  by 
test  type. 

(6)  Number  of  applicants  denied 

*  employment  based  on  a  positive  drug 
test  result  verified  by  an  MRO. 

(7)  Nmnber  of  marine  employees  with 
a  MRO-verified  positive  test  result  who 
returned  to  duty  in  a  safety-sensitive 
position  subject  to  required  chemical 
testing,  after  meeting  the  requirements 
of  §  16.370(d)  and  part  5  of  this  chapter. 

(8)  Nimiber  of  marine  employees  with 
positive  drug  test  results  verified  by  a 
MRO  as  positive  for  one  drug  or  a 
combination  of  drugs. 

(9)  Number  of  employees  required 
imder  this  part  to  be  tested  who  refused 
to  submit  to  a  drug  test. 

(10)  Number  of  covered  employees 
and  supervisory  personnel  who  received 
the  required  initial  training. 

(b)  Data  reporting. 

(1)  By  March  15  of  the  year  following 
the  collection  of  the  data  in  paragraph 
(a)  of  this  section,  marine  employers 
must  submit  the  data  on  Form  CG-5573 
to  Commandant  (G-^OA),  2100  Second 
Street.  SW,  Washington.  DC,  20593- 
0001.  Marine  employers  must  complete 
all  data  fields  on  the  form. 

(2)  Form  CG-5573  is  reproduced  in 
Appendix  B  of  this  part  and  you  may 
obtain  the  form  from  any  Marine 
Inspection  Office.  You  may  also 
download  a  copy  of  Form  CG-5573  from 
the  U.S.  Coast  Guard  Marine  Safety  and 
Environmental  Protection  web  site  at 
http://www.uscg.mil/hq/g-m.html. 

(3)  A  consortium  or  other  employer 
representative  may  submit  data  for  a 
marine  employer.  Reports  may  contain 
data  for  more  than  one  marine 
employer.  Each  report,  however,  must 
list  the  marine  employers  included  in 
the  report. 

(4)  Marine  employers  must  ensure 
that  data  submitted  by  a  consortium  or 
other  employer  represer.tative  under 
paragraph  (b)(3)  of  this  section  is 
correct. 
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(c)  After  filing  3  consecutive  annual 
MIS  reports  since  January  1, 1996, 
required  by  paragraph  (b)  of  this  section, 
marine  employers  with  10  or  fewer 
covered  employees  may  stop  filing  the 
annual  report  each  succeeding  year 
during  which  they  have  no  more  than 
10  covered  employees. 

(d)  Marine  employers  that  conduct 
operations  regulated  by  another 
Dispartment  of  Transportation  Operating 
Administration  must  submit  appropriate 
data  to  that  Operating  Administration 
for  employees  subject  to  its  regulations. 

E)ated:  December  7, 1998. 

IP.  High, 

Acting  Assistant  Commandant  for  Marine 
Safety  and  Environmental  Protection. 

[FR  Doc.  9&-34135  Filed  12-23-98;  8:45  am] 
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proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Economic  Research  Service 

Notice  of  Intent  To  Seek  Approval  To 
Collect  Information 

AGENCY:  Economic  Research  Service, 

USDA. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Pub.L.  No.  104-13)  and  Office  of 
Management  and  Budget  (OMB) 
regulations  at  5  CFR  part  1320  (60  FR 
44978,  August  29, 1995),  this  notice 
announces  the  Economic  Service's 
(ERS)  intention  to  request  Office  of 
Management  and  Budget  (OMB) 
approval  for.  a  new  information 
collection  of  the  study  entitled  "Re- 
engineering  the  Welfare  System." 
DATES:  Comments  on  this  notice  must  be 
received  by  February  22, 1999  to  be 
assured  of  consideration. 
ADOmONAL  INFORMATION  OR  COMMENTS: 
Contact  David  M.  Smallwood,  Deputy 
Director  for  Food  Assistance  Research, 
Food  and  Rural  Economics  Division, 
Economic  Research  Service,  U.S. 
Department  of  Agriculture,  1800  M 
Street  NW  Room  2130,  Washington,  DC 
20036-5831.  202-694-5466. 
SUPPLEMENTARY  INFORMATION: 

Title:  Study  of  Re-engineering  the 
Welfare  System. 

Type  of  Request:  Approval  to  collect 
information  on  the  re-engineering  of  the 
welfare  system. 

Abstract:  The  proposed  data 
collection  will  provide  the  Economic 
Research  Service  with  descriptive  data 
regarding  the  nature  and  extent  of 
States'  efforts  to  're-engineer"  their  State 
Food  Stamp  programs  as  a  result  of 
enactment  of  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  ojf  1996.  The  study 
will  collect  and  synthesize  information 
describing  State  re-engineering  efforts. 


Categories  will  include  eligibility 
determination,  operating  procedures, 
client  tracking  and  accountability 
systems,  organizational  structures, 
program  monitoring,  and  changes  in  the 
role  of  the  caseworker.  The  information 
will  be  collected  in  three  stages.  First, 
descriptive  information  will  be 
collected  from  the  Food  Stamp  Agencies 
in  each  of  the  50  States  and  the  District 
of  Columbia  through  a  written  request 
for  existing  information  regarding 
current  and  proposed  re-engineering 
efforts  occurring  in  the  State.  Second, 
follow-up  telephone  interviews  will  be 
conducted  to  clarify  the  documents 
provided  by  States  and  collect 
additional  information,  when  necessary. 
Finally,  six  States  will  be  selected  for 
in-depth  case  studies  to  examine 
processes  and  methods  used  to  plan  and 
implement  re-engineering  efforts.  These 
data  will  be  collected  for  a  qualitative 
analysis  of  planning  and 
implementation  issues,  as  well  as 
descriptions  of  specific  agency 
practices. 

Estimates  of  Burden:  Public  reporting 
burden  is  estimated  to  average  60 
minutes  per  State  to  review  the  initial 
request  for  materials,  collect  relevant' 
materials,  and  mail  them  to  the 
contractor.  An  additional  45  minutes 
will  be  required  for  telephone 
interviews  to  clarify  materials  and 
request  additional  information.  In 
addition,  in  the  six  States  selected  for 
case  studies.  90  minutes  will  be 
required  for  each  key  informant,  on-site 
interview. 

Respondents:  State  personnel 
responsible  for  overseeing  State  food 
stamp  policy  or  their  designee  will 
respond  to  the  initial  request  for  written 
information.  The  same  person  will 
likely  be  responsible  for  responding  to 
the  follow-up  telephone  survey.  State 
and  local  food  stamp  officials,  as  well  as 
directors  of  private  agencies  involved  in 
assisting  the  States  re-engineering 
efforts,  will  repond  to  in-person 
interviews. 

Estimated  Number  of  Respondents: 
One  or  two  State  Food  Stamp  Program 
officials  will  respond  from  each  of  the 
50  States  and  the  District  of  Columbia 
to  the  initial  request  for  written 
information  and  the  follow-up 
telephone  survey.  Two  State  officials 
will  be  interviewed  in  those  States 
where  one  official  does  not  make  policy 
decisions  about  all  aspects  of  the  Food 


Stamp  Program's  administration.  An 
estimated  24  key  informants  will 
respond  to  the  on-site  interviews. 

Estimated  Total  Annual  Burden  on 
Respondents:  125  hours.  Copies  of  the 
information  to  be  collected  can  be 
obtained  from  David  M.  Smallwood, 
Deputy  Director  for  Food  Assistance 
Research.  Food  and  Rural  Economics 
Division.  Economic  Research  Service. 
U.S.  Department  of  Agriculture.  1800  M 
Street  NW  Room  2130.  Washington,  DC 
20036-5831, 202-694-5466. 

Comments:  Comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to 
David  M.  Smallwood,  Deputy  Director 
for  Food  Assistance  Research,  Food  and 
Rural  Economics  Division,  Economic 
Research  Service.  U.S.  Department  of 
Agriculture.  1800  M  Street  NW  Room 
2130.  Washington.  DC  20036-5831  202- 
694-5466.  All  responses  to  this  notice 
will  be  summarized  and  included  in  the 
request  for  OMB  approval.  All 
comments  will  also  become  a  matter  of 
public  record. 

Dated:  November  30, 1998. 
Betsey  Kuhn, 

Director,  Food  and  Rural  Economy  Division. 
[FR  Doc.  98-34147  Filed  12-23-98;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

California  Coast  Provincial  Advisory 
Committee  (PAC) 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Request  for  nominations  of 
people  to  serve  on  the'Califomia  Coast 
Provincial  Advisory  Committee. 
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SUMMARY:  The  interagency  groups 
responsible  for  implementing  the 
Northwest  Forest  Plan  (NWFP)  in  the 
CaUfomia  Coast  Province  are  seeking 
nominations  for  persons  to  fill  two 
vacant  positions  on  the  California  Coast 
Provincial  Advisory  Committee 
(CCPAC) — one  to  represent  the  large 
forest  products  industry,  and  one  to 
represent  the  following  interests:  fish, 
wildlife  or  forestry  organizations; 
mining  interests,  grazing  interests,  and 
commercial  fishing  or  charter  fishing 
boat  industry;  or  other  interests  that 
help  achieve  the  implementation  of  the 
NWFP. 

SUPPLEMENTARY  INFORMATK)N:  The 
CCPAC  works  with  federal  agencies  to 
implenment  the  NWFP  on  federal  lands 
in  the  California  Coast  Province.  The 
committee  provides  advice  to  the 
Province  Interagency  Executive 
Committee  (PIEC)  regarding 
implementation  of  a  comprehensive 
ecosystem  management  strategy  for 
federal  lands  within  the  province.  While 
the  boundary  of  the  province  includes 
whole  river  drainages  for  broad 
ecosystem  planning,  the  purpose  of  the 
PAC  is  to  assist  in  implementing  the 
NWFP,  which  is  limited  to  federal  lands 
within  the  range  of  the  northern  spotted 
owl.  Therefore,  preference  for  positions 
on  the  committees  will  likely  be  to 
individuals  most  directly  associated 
with  those  federal  lands  involved  with 
the  northern  spotted  owl.  Advisory 
committee  recommendations  are  not 
legally  binding  and  will  not  supersede 
the  legally  estabUshed  decision 
authority  granted  to  the  federal  agencies 
involved.  All  advisory  committee 
meetings  are  open  to  the  pubUc. 
Interested  citizens  may  request  time  on 
the  agenda  to  address  the  PAC.  All 
pap>ers  and  docvunents  used  by  the 
committee,  including  meeting  minutes, 
are  available  to  the  public. 

Applicants  must  be  United  States 
citizens,  at  least  18  years  old,  and  will 
be  recommended  for  appointment  based 
on  their  personal  knowledge  of  local 
and  regional  resource  issues,  and 
understanding  of  public  land  uses  and 
activities;  willingness  to  work  toward 
mutually  beneficial  solutions  to 
complex  issues;  respect  and  credibility 
in  local  communities;  and  conmiitment 
to  attending  advisory  committee 
meetings  held  for  the  province. 

Advisory  committee  members  must  be 
willing  to  travel  to  meetings  held 
throughout  the  province  on  two 
weekdays  about  every  10  weeks  during 
the  year.  Members  will  serve  without 
pay,  but  reimbursement  of  travel  and 
per  diem  is  allowed  for  attendance  at 


meetings  called  by  the  Chairperson  of 
the  advisory  committee. 

DATES:  The  due  date  for  receipt  of  the 
noniinations  is  January  26, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Individuals  with  questions  about  the 
process  or  wishing  to  submit 
nominations  for  one  of  the  positions 
should  contact  one  of  the  following  for 
a  nomination  packet:  Daniel  Chisholm, 
USDA,  Forest  Supervisory,  Mendocino 
National  Forest,  825  N.  Humboldt 
Avenue,  Willows,  CA,  95988,  (530)  934- 
1100;  or  Phebe  Brown,  Province 
Coordinator,  USDA,  Mendocino 
National  Forest,  825  N.  Humboldt 
Avenue,  Willows,  CA,  95988,  (530)  934- 
3316;  TTY  (530)  934-7724;  FAX  (530) 
934-7384. 

Dated:  December  16, 1998. 
Daniel  K.  Chisholm, 
Forest  Supervisor 

IFR  Doc.  98-34181  Filed  12-23-98;  8:45  am] 
BILUNO  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Gardin-Taco  Ecosystem  Restoration 
Projects,  Colville  National  Forest,  Pend 
Oreille  and  Stevens  Counties, 
Washington 

agency:  Forest  Service,  USDA. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service,  USDA, 
will  prepare  an  environmental  impact 
statement  (EIS)  to  analyze  and  disclose 
the  environmental  effects  of  proposed 
restoration  projects  including 
commercial  timber  harvest,  pre- 
conmiercial  thinning,  prescribed  fire, 
road  construction,  road  reconstruction, 
road  closiues,  road  obliterations,  range 
improvements,  range  allotment 
planning,  and  planting.  All  proposed 
projects  are  located  on  National  Forest 
System  lands  in  the  Tacoma,  Cusick, 
and  Gardiner  Creek  watersheds  of  the 
Newport  Ranger  District.  The  proposal 
is  in  compliance  with  the  1988  Colville 
National  Forest  Land  and  Resource 
Management  Plan  as  amended  by  the 
Regional  Forester's  amendments  and  the 
Inland  Native  Fish  Strategy.  These 
proposals  are  tentatively  planned  for 
implementation  in  fiscal  years  1999 
through  2004.  The  proposed  project  area 
is  approximately  25  miles  northwest  of 
Newport,  Washington. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  no 
later  than  January  15, 1999. 


ADDRESSES:  Send  written  commeiits 
concerning  the  management  of  this  area 
to  Robert  L.  Vaught,  Forest  Supervisor, 
765  South  Main,  Colville,  WA  99114, 
phone:  509-684-7000,  fax:  509-684- 
7280  or  to  Dan  Dallas,  District  Ranger, 
315  North  Warren,  Newport,  WA  99156 
(phone:  509-447-7300;  fax:  509-447- 
7301). 

FOR  FURTHER  INFORMATION  CONTACT:- 
Nancy  Glines,  Interdisciplinary  Team 
Leader,  315  North  Warren,  Newport, 
WA  99156  (phone:  509-447-7300,  fax: 
509-447-7301). 

SUPPLEMENTARY  INFORMATION:  The 
proposed  action  includes  commercial 
timber  harvest,  pre-conmiercial 
thinning,  prescribed  fire,  road 
construction,  road  reconstruction,  road 
closures,  road  obliteration,  range 
improvements,  allotment  management 
planning,  and  planting.  This  project  is 
not  located  in  or  adjacent  to  an 
inventoried  roadless  area. 

Restoration  of  ecosystem  function 
provides  the  underlying  need  for  the 
project.  The  purpose  is  to  restore 
ecosystem  function  wherever  possible 
and  to  the  greatest  extent  possible;  to 
restore  ecosystem  form  where  function 
cannot  be  restored  at  this  time;  and  to 
reduce  adverse  impacts  where  possible. 
When  possible,  we  will  accomplish 
these  objectives  with  a  commercial 
timber  sale. 

This  project  was  initiated  in  January 
1998.  The  Forest  Service  began  the 
preparation  of  an  environmental 
assessment  including  local  public.  This 
initial  scoping  yielded  the  following 
preliminary  issues:  roads  and  road 
management,  noxious  weeds,  recreation 
use  and  U.S.  Air  Force  use  of  the  area. 
Uvestock  uses,  and  vegetation 
management  near  streams. 

The  preliminary  alternatives  being 
considered  are:  (1)  No  action,  (2) 
accomplishing  the  purpose  and  need 
with  prescribed  fire  as  the  only  tool,  (3) 
accomplishing  the  purpose  and  need 
using  all  available  tools,  (4) 
accomphshing  the  purpose  and  need 
with  special  emphasis  on  minimizing 
the  risk  of  the  spread  of  noxious  weeds, 
and  with  special  mitigation  for 
recreation  users,  (5)  accomphshing  the 
purpose  and  need  while  minimizing 
road  construction,  (6)  accomplishing  the 
purpose  and  need  with  no  new  road 
construction. 

The  Draft  EIS  should  be  available  in 
February  or  March  1999,  and  the  Final 
Environmental  Impact  Statement  should 
be  available  in  Jime  or  July  1999. 

The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency 
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J  lublishes  the  notice  of  availability  in 
t  le  Federal  Register. 

The  Forest  Service  believes,  at  this 
( arly  stage,  it  is  important  to  give 
I  Bviewers  notice  of  several  court  rulings 
1  elated  to  public  participation  in  the 
( mvironmental  review  process.  First,  - 
1  eviewers  of  draft  environmental  impact 
!  tatements  must  structure  their 
)articipation  in  the  environmental 
eview  of  the  proposal  so  that  it  is 
1  aeaningful  and  alerts  an  agency  to  the 
eviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
y/RDC,  435  U.S.  519,  553  (1978).  Also, 
mvironmental  objections  that  could  be 
Bised  imtil  after  completion  of  the  final 
mvironmental  impact  statement  may  be 
vaived  or  dismissed  by  the  courts.  City 
yfAngoon  v.  Model.  803  F.2d  1016, 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris.  490  F.  Supp. 
1334. 1338  (E.D.  Wis.  1980).  Because  of 
hese  com!  rulings,  it  is  very  important 
hat  those  interested  in  this  proposed 
iction  participate  by  the  close  of  the  45 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 
To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  PoUcy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

The  final  EIS  is  schedided  to  be 
completed  in  June  or  July  1999.  In  the 
final  EIS,  the  Forest  Service  is  required 
to  respond  to  comments  and  responses 
received  during  the  comment  period 
that  pertain  to  the  environmental 
consequences  discussed  in  the  draft  EIS 
and  appUcable  laws,  regulations,  and 
policies  considered  in  making  the 
decision  regarding  this  proposal.  The 
Responsible  Official  is  Robert  L.  Vaught. 
Forest  Supervisor.  765  South  Main, 
Colville.  WA  99114.  phone:  509-684- 
7000.  fax:  509-684-7280.  As  the 
responsible  official  he  will  docwnent 
the  decision  and  reasons  for  the 
decision  in  the  Record  of  Decision.  That 
decision  will  be  subject  to  Forest 


Service  Appeal  Regulations,  36  CFR  part 
215. 

Dated:  December  14, 1998. 
Robert  L.  Vaught. 

Forest  Supervisor,  Colville  National  Forest 
[FR  Doc.  98-34094  Filed  12-23-98;  8:45  am) 

BILUNQ  COOE  3410-11-M 

DEPARTMENT  OF  AGRICULTURE 


Forest  Service 

Goodenough  Vegetation  Management 
Project;  Caribou  Nationai  Forest, 
Bannock  County,  ID 

agency:  Forest  Service. 

action:  Notice  of  intent  to  prepare 
environmental  impact  statement. 

summary:  The  USDA,  Forest  Service 
will  prepare  an  Environmental  Impact 
Statement  to  document  the  analysis  and 
disclose  the  environmental  impacts  of 
proposed  actions  to  thin  timber  stands 
in  the  Goodenough  and  Mormon 
Canyons  on  the  Westside  Ranger  District 
of  the  Caribou  National  Forest.  The  need 
for  the  proposal  is  to  improve  the 
condition  of  the  vegetation  and 
maintain  other  resource  values.  The 
trees  in  these  standards  are  growing  too 
close  together,  forcing  them  to  compete 
for  sunlight,  moisture  and  nutrients. 
Thinning  the  live  trees  will  fiee  up 
needed  moisture,  nutrients  and  sunlight 
for  the  remaining  trees  which  will  allow 
them  to  better  resist  insect  attacks  and 
improve  the  condition  of  the  vegetation. 
Opening  up  these  stands  and  removing 
some  of  the  merchantable  dead  trees 
will  help  reduce  large  wildfire  potential 
and  create  stand  conditions  which 
better  approximate  timber  stand 
conditions  before  fire  prevention  was 
practiced. 

The  Westside  Ranger  District  of  the 
Caribou  National  Forest  proposes  to  thin 
stands  of  trees  on  the  north  facing 
slopes  of  Goodenough  and  Mormon 
Canyons.  Commercial  and 
precommercial  thinning  will  be  used  to 
improve  stand  conditions  and  salvage 
high  risk  trees.  Approximately  26  stands 
are  proposed  for  treatment  on 
approximately  500  acres.  Because  of 
steep  slopes  and  identified  resource 
concerns,  helicopters  wrill  be  used  for 
commercial  thinning,  and  hand  crews 
will  be  used  for  preconunerical 
thinning.  No  new  roads  are  planned, 
although  there  may  be  some 
improvement  to  switchbacks  on  the 
existing  road.  Best  Management 
Practices,  Caribou  Land  and  Resource 
Management  Plan  "Standards  and 
Guides",  and  ciurent  management 


direction  will  be  met  during  project 
implementation. 

DATES:  Written  comments  concerning 
the  scope  of  the  analysis  described  in 
this  Notice  should  be  received  by 
January  25,1999. 

ADDRESSES:  Send  written  comments  to 
Caribou  National  Forest.  Westside 
Ranger  District,  250  South  Fourth  Ave., 
Federd  Building  Suite  187,  Pocatello, 
Idaho  83201. 

FOR  FURTHER  INFORMATION: 
Questions  concerning  the  proposed 
action  and  EIS  should  be  directed  to 
Michele  Lawson,  Project  Leader,  or 
Jerald  Tower,  Westside  District  Ranger, 
Caribou  National  Forest  (Telephone: 
(208)  236-7500). 

SUPPt-BMENTARY  INFORMATION:  This  EIS 
will  tier  to  the  final  EIS  for  the  Caribou 
National  Forest  Land  and  Resource 
Management  Plan  (Forest  Plan).  The 
Caribou  National  Forest  Plan  provides 
the  overall  guidance  (Goals,  Objectives, 
Standards,  and  Management  Area 
direction)  to  achieve  the  Desired  Futiue 
condition  for  the  area  being  analyzed 
and  contains  specific  management  area 
prescriptions  for  the  entire  Forest.  The 
current  management  prescription  for  the 
area  is  water  yield.  During  the  analysis 
it  will  be  determined  if  the  current 
management  prescription  is  appropriate 
or  if  a  different  prescription  is  more 
appropriate. 

Possible  alternatives  to  the  proposal 
are  not  to  treat  any  timber  stands  or  to 
treat  only  some  of  the  stands  at  this 
time. 

Public  scoping  letters  have  been  sent 
to  individuals,  and  published  in  the 
Idaho  State  Joimial.  Initial  scoping 
comments  indicated  concerns  about  the 
project's  impacts  on  water  quality  and 
roadless  area  characteristics.  At  this 
time,  no  pubUc  scoping  meetings  have 
been  planned. 

Preliminary  issues  and  ccmcems 
identified  to  date  are: 

1.  The  proposed  project  is  located  in 
the  Scout  Mountain  Roadless  Area, 
#04152.  The  environmental  analysis 
will  need  to  determine  how  the 
proposed  action  may  affect  existing 
roadless  characteristics. 

2.  Beneficial  uses  must  be  protected 
and  regulatory  water  quahty  standards 
met. 

3.  Damage  to  existing  roads  in  the 
project  area  could  occur  from  logging 
truck  traffic. 

4.  The  project  may  affect  wildUfa 
habitat. 

5.  Snag  and  potential  snags  should  be 
retained  for  cavity  dependent  species. 

6.  Without  treatment,  timber  stands 
may  have  increased  insects  and  disease 
occiurence. 
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7.  The  project  proposal  may  affect 
timber  stand  productivity. 

8.  The  project  proposal  may  affect 
timber  stand  vigor. 

9.  The  project  proposal  may  affect 
how  wildfires  will  bum  through  the 
project  area. 

10.  The  project  proposal  may  not  be 
physically  feasible  due  to  the  existing 
terrain. 

11.  The  project  proposal  may  not  be 
economically  feasible  for  helicopter 
logging. 

12.  Project  proposal  needs  to  address 
the  safety  of  recreational  users  during 
the  timber  harvest. 

13.  Project  proposal  may  increase  the 
potential  for  avalanche  damage  to 
resources. 

A  Biological  Assessment  of 
threatened,  endangered  and  proposed 
species  will  be  completed  as  part  of  the 
environmental  analysis.  A  Biological 
Evaluation  will  be  completed  as  part  of 
the  environmental  analysis  and 
dociunented  in  the  EIS. 

A  Cultural  Resource  Survey  of  the 
area  will  be  completed  as  part  of  the 
environmental  analysis,  and  any 
cultural  resources  found  would  be 
protected. 

No  permits  or  licenses  are  required  to 
implement  the  proposed  action. 

The  tentative  date  for  filing  the  Draft 
EIS  is  May  1999.  The  tentative  date  for 
filing  the  final  EIS  is  August  1999.  The 
comment  period  on  the  draft 
environmental  impact  statement  will  be 
open  for  45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp  v. 
JVRZX:.  435  U.S.  519.  553  (1978).  Also 
environmental  objections  that  could  be 


raised  at  the  draft  environmental  impact 
statement  stage  but  are  not  raised  imtil 
after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model,  803  F.  2d  1016. 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334. 1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45- 
day  comment  period  of  the  E>raft 
Environmental  Impact  Statement  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  Final  Environmental  Impact 
Statement.  Agency  representatives  and 
other  interested  people  are  invited  to 
visit  with  Forest  Service  officials  at  any 
time  diuing  the  EIS  process. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  the  Draft  Environmental 
Impact  Statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  Draft.  Comments  may 
also  address  the  adequacy  of  the  Draft 
Environmental  Impact  Statement  or  the 
merits  of  the  alternatives  formulated 
and  discussed  in  the  statement. 
Reviewers  may  wish  to  refer  to  the 
Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3  in  addressing  these  points. 

The  USDA,  Forest  Service  is  the  lead 
^ency  in  preparing  the  Environmental 
Impact  Statement  for  this  proposal.  The 
responsible  official  is  Jerry  B.  Reese, 
Forest  Supervisor,  Caribou  National 
Forest,  250  South  Fourth  Avenue. 
Federal  Building.  Pocatello,  ID  83201. 

Dated:  December  14, 1996. 
jenyB.Wsme, 

Forest  Superrisor.  Caribou  National  Forest. 
[FR  Doc.  9ft-34176  FUed  12-23-98;  8:45  am] 
BIUMQ  CODE  34ie-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Committee  of  Scientists  Meeting 

agency:  Forest  Service.  USDA. 
action:  Notice. 


SUMMARY:  The  Committee  of  Scientists 
will  hold  a  public  teleconference  call  on 
Thursday,  January  7. 1999.  The 
teleconference  call  will  begin  at  12  p.m. 
and  end  at  4  p.m.  (eastern  standard 
time).  The  purpose  of  the  telephone 
conference  call  is  for  the  Committee  of 
Scientists  to  continue  discussion  of  its 
report  and  recommendations  to  the 
Secretary  of  Agriculture  and  the  Chief  of 
the  Forest  Service.  The  public  is  invited 
to  attend  this  teleconference  call  and 
may  be  provided  an  opportimlty  to 
comment  on  the  Committee  of 
Scientists'  deliberations  during  the 
teleconference,  only  at  the  request  of  the 
Committee. 

DATES:  The  teleconference  call  will  be 
held  on  Thursday,  January  7, 1999,  from 
12  p.m.  to  4  p.m.  (eastern  standard 
time). 

ADDRESSES:  The  teleconference  will  be 
held  at  the  USDA  Forest  Service 
headquarters.  Auditor's  Building.  201 
14th  Street.  SW..  Washington.  DC.  in  the 
Roosevelt  Conference  Room  and  at  all 
Regional  Offices  of  the  Forest  Service, 
which  are  listed  in  the  tabfe  under 
Supplementary  Information. 

Written  comments  on  improving  land 
and  resource  management  planning  may 
be  sent  to  the  Committee  of  Scientists. 
PO  Box  2140.  Corvallis.  OR  97339.  Also, 
the  Committee  may  be  accessed  via  the 
Internet  at  www.cof.orst.edu./org/ 
scicomm/. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  additional  information  concerning 
the  teleconference,  contact  Bob 
Cimningham,  Designated  Federal 
Official  to  the  Committee  of  Scientists, 
by  telephone  (202)  205-1523. 

SUPPLByOITARY  MFORMATKM:  The 

public  may  attend  the  teleconference  at 
the  following  field  locations: 


USDA  Forest  Service  Regional  Office  Locations 


Region  1— Northern  Region 

Region  2— Rodcy  Mountain  Region „ 

Region  3— Souttiwestem  Region 

Region  4— Intermountain  Region 

Region  5— Pacific  Souttiwest  Region  

Region  6— Pacific  Nontnvest  Region 

Region  8— Souttiem  Region  

Region  9— Eastern  Region 

Region  10— Aiasica  Region  (office  wW  open  early) 


Federal  Building,  200  E  Broadway  

740  Simms  St 

Federal  Building.  517  Gold  Ave..  SW  . 

Federal  Building,  324  25th  St  

630  Sansome  St 

333  SW  1st  Ave  „.......""!! 

1720  Peachtree  Rd.  NW 

310  W.  Wisconsin  Ave.,  Room  500 

Federal  Office  Building,  709  W.  9th  St 


Missoula.  MT 
Golden,  CO 
AiNjquerque.  NM 
Ogden.  UT 
San  Francisco,  CA 
Portland.  OR 
Atlanta.  GA 
Milwaukee,  Wl 
Juneau,  AK 


The  Committee  of  Scientists  was 
chartered  to  provide  scientific  and 
technical  advice  to  the  Secretary  of 
Agriculture  and  the  Chief  of  the  Forest 
Service  on  improvements  that  can  be 
made  to  the  National  Forest  System  land 
and  resource  management  planning 
process  (62  FR  43691;  August  15. 1997). 
Notice  of  the  names  of  the  appointed 
Conunittee  members  was  published 
December  16, 1997  (62  FR  65795). 

Dated:  December  18, 1998. 
RandleG.Philliiw. 

Acting  Deputy  Chief  for  National  Forest 
System. 

(FR  Doc.  98-34108  Filed  12-23-98;  8:45  am) 
MLUNQ  COM  3410-1 1-M 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 
(Doctot  No.  08121 1304-8304-01] 

Annual  Survey  of  Communication 
Senrices 

AGENCY:  Bureau  of  the  Census. 

Commerce. 

ACTION:  Notice  of  Determination. 

SUMMARY:  In  accordance  with  Title  13, 
United  States  Code.  Sections  182.  224. 
and  225. 1  have  determined  that  1998 
total  operating  revenue  and  expenses 
are  needed  for  the  telephone,  radio  and 
television  broadcasting,  cable  and  pay 
television,  and  other  communication 
services  industries  to  provide  a  sound 
statistical  basis  for  the  formation  of 
policy  by  various  governmental 
agencies,  and  that  these  data  also  apply 
to  a  variety  of  public  and  business 
needs.  These  data  are  not  publicly    . 
available  bom  nongovernment  or  other 
governmental  sources. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Ruth  A.  Bramblett,  Chief,  Current 
Services  Branch,  Service  Sector 
Statistics  Division,  on  (301)  457-2766. 
SUPPLEMENTARY  INFORMATION:  The 
Census  Biireau  is  authorized  to  conduct 
surveys  necessary  to  furnish  current 
data  on  subjecta  covered  by  the  major 
censuses  authorized  by  TiUe  13.  United 
States  Code.  This  survey  will  provide 
continuing  and  timely  national 
statistical  data  on  communication 
services  for  the  period  between 
economic  censuses.  The  next  economic 
census  is  in  2002.  This  survey  will  yield 
1998  estimates  for  the  aforementioned 
industries.  The  data  collected  in  this 
survey  will  be  within  the  general  scope 
and  nature  of  those  inquiries  covered  in 
the  economic  censuses. 

The  Cmsus  Bureau  needs  reporta 
from  only  a  limited  sample  of 


commimication  firms  in  the  United 
States.  The  probability  of  a  firm's 
selection  is  based  on  revenue  size 
(estimated  from  payroll).  The  sample 
will  provide,  vnih  measiirable 
reliability,  national  level  statistics  on 
total  operating  revenue  and  expenses  for 
these  industries.  We  will  mail  report 
forms  to  the  firms  covered  by  this 
survey  and  require  their  submission 
within  30  days  after  receipt. 

This  survey  has  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB).  under  OMB  Control  Number 
0607-0706.  in  accordance  with  the 
Paperwork  Reduction  Act.  Public  Law 
104-13^  We  will  provide  copies  of  the 
forms  upon  written  request  to  the 
Director,  Bureau  of  the  Census, 
WashiiuKton.  DC  20233. 

Based  upon  the  foregoing.  I  have 
directed  that  an  annual  survey  be 
conducted  for  the  purpose  of  collecting 
these  data. 

Dated:  December  14, 1998. 
Kemwlh  Prawitt, 
Director,  Bureau  of  the  Census. 
(FR  Doc.  98-34141  Filed  12-23-98;  8:45  am] 
MLUNQ  COM  3>1«-f7-U 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 
[Dodwl  No.  M121 1302-8302-01] 

Service  Annual  Survey 

agency:  Bureau  of  the  Census. 

Commerce. 

ACTION:  Notice  of  Determination. 

summary:  In  accordance  with  Title  13. 
United  States  Code.  Sections  182,  224. 
and  225. 1  have  determined  that  1998 
data  on  total  receipta  and  total  revenue 
and  expenses  for  selected  service 
industries  are  needed  to  provide  a 
sound  statistical  basis  for  the  formation 
of  policy  by  various  governmental 
agencies  and  that  these  data  also  apply 
to  a  variety  of  public  and  business 
needs.  Selected  service  industries 
include  personal,  business,  automotive, 
repair,  amusement,  health,  social,  and 
other  professional  service  industries. 
These  data  are  not  publicly  available 
fi*om  nongovernment  or  other 
governmental  sources. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  A.  Bramblett.  Chief.  Cxuxent 
Services  Branch,  Service  Sector 
Statistics  Division,  on  (301)  457-2766. 
SUPPLEMENTARY  INFORMATION:  The 
Census  Bureau  is  authorized  to  conduct 
surveys  necessary  to  furnish  current 
data  on  subjects  covered  by  the  major 
censuses  authorized  by  Title  13,  United 


States  Code.  This  survey  will  provide 
continiiing  and  timely  national 
statistical  data  on  selected  service 
industries  for  the  period  between 
economic  censuses.  The  next  economic 
census  is  in  2002.  This  survey  will  yield 
1998  estimates  for  the  aforementioned 
industries.  The  data  collected  in  this 
survey  will  be  within  the  general  scope 
and  nature  of  those  inquiries  covered  in 
the  economic  censuses. 

The  Census  Bureau  needs  reports 
from  only  a  limited  sample  of  service 
firms  in  Uie  United  States.  The 
probability  of  a  firm's  selection  is  based 
on  receipts  or  revenue  size  (estimated 
from  payroll).  The  sample  will  provide, 
with  measurable  reliability,  national 
level  statistics  on  receipta  of  taxable 
firms  and  revenue  and  expenses  of  firms 
and  organizations  exempt  from  federal 
income  taxes.  We  will  mail  report  forms 
to  the  firms  covered  by  this  survey  and 
require  their  submission  within  30  days 
after  receipt. 

This  survey  has  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB).  under  OMB  approval  Control 
Nimiber  0607-0422.  in  accordance  with 
the  Paperwork  Reduction  Act.  Pub.  L. 
104-13.  We  will  provide  copies  of  the 
forms  upon  written  request  to  the 
Director.  Bureau  of  the  Census. 
Washir^on,  DC  20233. 

Based  upon  the  foregoing,  I  have 
directed  that  an  annual  survey  be 
conducted  for  the  purpose  of  collecting 
these  data. 

Dated:  December  14. 1998. 
Kannetti  Prawitt, 
Director,  Bureau  of  the  Census. 
[FR  Doc.  98-34140  Filed  12-23-98;  8:45  am) 
■UMQ  oooc  an»-*7-r 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 
[DockM  Na  961211303-8303-01] 

Transportation  Annual  Survey 

AGENCY:  Bureau  of  the  Census, 

Commerce. 

ACTION:  Notice  of  Determination. 

SUMMARY:  In  accordance  with  Title  13. 
United  States  Code,  sections  182.  224, 
and  225, 1  have  determined  that  1998 
operating  revenue  and  total  operating 
expenses  are  needed  for  the  for-hire 
trucking  industry,  and  total  operating 
revenues  are  needed  for  public 
warehousing  industries  to  provide  a 
soimd  statistical  basis  for  the  formation 
of  policy  by  various  govsrrunental 
agencies,  and  that  these  data  also  apply 
to  a  variety  of  public  and  business 
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needs.  These  data  are  not  publicly 
available  from  nongovenunent  or  other 
governmental  sources. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  A.  Bramblett,  Chief.  Current 
Services  Branch,  Services  Sector 
Statistics  Division,  on  (301)  457-2766. 

SUPPt^MENTARY  INFORMATION:  The 
Census  Bureau  is  authorized  to  conduct 
siuveys  necessary  to  furnish  current 
data  on  subjects  covered  by  the  major 
censuses  authorized  by  Title  13,  United 
States  Code.  This  survey  will  provide 
continuing  and  timely  national 
statistical  data  on  trucking  and 
warehoiising  services  for  the  period 
between  economic  censuses.  The  next 
economic  census  is  in  2002.  This  survey 
will  yield  1998  estimates  for  the 
aforementioned  industries.  The  data 
collected  in  this  sxuvey  will  be  within 
the  general  scope  and  nature  of  those 
inquiries  covered  in  the  economic 
censuses. 

The  Census  Bureau  needs  reports 
from  only  a  limited  sample  of  trucking 
and  warehousing  firms  in  the  United 
States.  The  probabiUty  of  a  firm's 
selection  in  this  sample  is  based  on 
revenue  size  (estimated  from  payroll). 
The  sample  will  provide,  with 
measurable  reUabihty,  national  level 
statistics  on  total  revenue  and  total 
operating  expenses  for  the  for-hire 
trucking  industry,  as  well  as  total 
operating  revenue  for  public 
warehousing.  We  will  mail  report  forms 
to  the  firms  covered  by  this  siuvey  and 
require  their  submission  within  30  days 
after  receipt. 

This  survey  has  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB).  under  0MB  Control  Number 
0607-0798,  in  accordance  with  the 
Paperwork  Reduction  Act,  Pub.  L.  104- 
13.  We  will  provide  copies  of  the  forms 
upon  written  request  to  the  Director, 
Bureau  of  the  Census.  Washington.  DC 
20233. 


Based  upon  the  foregoing,  I  have 
directed  that  an  annual  survey  be 
conducted  for  the  purpose  of  collecting 
these  data. 

Dated:  December  14, 1998. 
Kenneth  Prewitt, 
Director.  Bureau  of  the  Census. 
(FR  Doc.  98-34139  Filed  12-23-98;  8:45  am) 
MUMO  CODE  351(MI7-P 


DEPARTMENT  OF  COMMERCE 
[A-122-«22A-122-a23] 

International  Trade  Administration 

Certain  Corrosion-Resistant  Cartwn 
Steel  Flat  Products  and  Certain  Cut-to- 
Length  Cart)on  Steel  Plate  From 
Canada:  Notice  of  Extension  of  Final 
Results  of  Antidumping  Duty 
Administrative  Revie«vs 

AGENCY:  hnport  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time 
limits  for  final  results  of  antidumping 
duty  administrative  review 

EFFECTIVE  DATE:  December  24. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rebecca  Trainer  or  Thomas  Gilgunn, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230;  telephone:  (202)  482-0666 
and  (202)  482-0648,  respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (the  Act)  are  to  the  provisions 
effective  January  1, 1995,  the  effective 
date  of  the  amendments  made  to  the  Act 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  19  CFR 
part  351  (1998). 

Extension  of  Time  Limits  for  Final 
Results 


The  Department  of  Commerce  has 
received  a  request  to  conduct  an 
administrative  review  of  the 
antidumping  duty  order  on  certain 
corrosion-resistant  carbon  steel  flat 
products  and  certain  cut-to-length 
carbon  steel  plate  from  Canada.  On 
September  25, 1997  (62  FR  50292),  the 
Department  initiated  this  antidumping 
administrative  review  covering  the 
period  August  1. 1996  through  July  31, 
1997. 

Because  these  cases  involve  a  number 
of  complex  issues  and  the  Department 
must  review  data  and  comments 
recently  placed  on  the  record,  it  is  not 
practicable  to  complete  this  review 
within  the  time  limits  mandated  by 
section  751(a)(3)(A)  of  the  Act. 
Therefore,  in  accordance  with  that 
section,  the  Department  is  extending  the 
time  limits  for  the  final  results  to 
January  2, 1999.  See  "Extension  of  Time 
Limit  for  the  Review  of  Certain 
Corrosion-Resistant  Carbon  Steel  Plate 
Flat  Products  and  Certain  Cut-to-Length 


Carbon  Steel  Plate  from  Canada."  This 
extension  of  time  limits  is  in  accordance 
with  section  751(a)(3)(A)  of  the  Act. 

Dated:  December  17, 1998. 
Roland  MacDonald. 

Acting  Deputy  Assistant  Secretary  for  AD/ 
CVD  Enforcement  flZ 

[FR  Doc.  9a-34157  Filed  12-23-98;  8:45  am] 
BILLMQ  OOOE  3B10-08-l> 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pxusuant  to  section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651:  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  instniments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used,  ' 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce.  Washington. 
DC  20230.  AppUcations  may  be 
examined  between  8:30  a.m.  and  5:00 
p.m.  in  Room  4211.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW,  Washington,  DC. 

Docket  Number:  98-064.  Applicant: 
University  of  Colorado,  P.O.  Box 
173364,  Denver.  CO  80217.  Instrument: 
Ammonia  Flux  Analyzer,  Model 
AMANDA-100.  Manufacturer:  ECN 
Fuels,  The  Netherlands.  Intended  Use: 
The  instrument  is  intended  to  be  used  ' 
for  the  study  of  ammonia  exchange 
fluxes  and  the  comparison  of  deciduous 
forest  exchange  widi  coniferous  forest 
exchange.  Application  accepted  by 
Commissioner  of  Customs:  November 
30. 1998. 

Docket  Numbers:  98-065  and  98-066. 
Applicant:  Montana  State  University. 
Physics  Department.  EPS  Building, 
Bozeman,  MT  59717-3840.  Instrument: 
(2)  Optical  HeUum  Cryostats. 
Manufacturer:  Institute  of  Physics, 
Ukraine,  CIS.  Intended  Use:  These 
instruments  are  both  replacements  for 
an  optical  heUum  cryostat  previously 
entered  free  of  duty  to  be  used  to 
perform  both  spectroscopic  and 
holographic  experiments  and  various 
combinations  thereof.  These 
experiments  will  involve  the  study  of 
(1)  crystalline  and  polymeric  dye-doped 
materials  which  show  complicated 
photochemical  transformation  behavior 
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at  low  temperatures  and  (2)  the 
dependence  of  these  processes  on 
temperature  and  on  the  illumination 
conditions.  Applications  accepted  by 
Commissioner  of  Customs:  November 
30, 1998. 
Frank  W.  Creel. 

Director.  Statutory  Import  Programs  Staff. 
IFR  Doc.  98-34158  Filed  12-23-98;  8:45  ami 
BNXMQ  oooc  asia-oe-p 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration, 

North  American  Free-Trade  Agreement 
(NAFTA).  Articie  1904  Binational  Panel 
RevieiMS 

AGENCY:  NAFTA  Secretariat,  United 

States  Section,  International  Trade 

Administration,  Department  of 

Commerce. 

ACTKM:  Notice  of  Decision  of  Panel. 


SUMMARY:  On  December  4, 1998  the 
binational  panel  issued  its  decision  in 
the  review  of  the  final  antidumping 
determination  made  by  the  U.S. 
International  Trade  Administration,  in 
the  matter  of  Gray  Portland  Cement  and 
Clinker  firom  Mexico,  NAFTA 
Secretariat  File  Number  USA-97-1904- 
02.  The  panel  affirmed  the  final 
determination  in  all  respects  with  one 
paneUst  concurring  in  part  and 
dissenting  in  part.  Copies  of  the  panel 
decision  are  available  from  the  U.S. 
Section  of  the  NAFTA  Secretariat. 
FOR  FURTHER  INFORMATION  CONTACT: 
]ames  R.  Holbein,  United  States 
Secretary,  NAFTA  Secretariat,  Suite 
2061, 14th  and  Constitution  Avenue, 
Washington,  D.C.  20230,  (202)  482- 
5438. 

SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  North  American  Free-Trade 
Agreement  ("Agreement")  establishes  a 
mechanism  to  replace  domestic  judicial 
review  of  final  determinations  in 
antidiunping  and  coimtervailing  duty 
cases  involving  imports  from  a  NAFTA 
country  with  review  by  independent 
binational  panels.  When  a  Request  for 
Panel  Review  is  filed,  a  panel  is 
estabUshed  to  act  in  place  of  national 
coiuts  to  review  expeditiously  the  final 
determination  to  determine  whether  it 
conforms  with  the  antidiunping  or 
coimtervailing  duty  law  of  fiie  country 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1, 
1994,  the  Government  of  the  United 
States,  the  Government  of  Canada  and 
the  Government  of  Mexico  estabUshed 
Rules  of  Procedure  for  Article  1904 
Binational  Panel  Reviews  ("Rules"). 


These  Rules  were  pubUshed  in  the 
Federal  Register  on  February  23, 1994 
(59  FR  8686).  The  panel  review  in  this 
matter  has  been  conducted  in 
accordance'with  these  Rules. 
BACKGROUND:  On  May  8, 1997,  Cemex. 
S.A.  de  C.V.  filed  a  First  Request  for 
Panel  Review  with  the  U.S.  Section  of 
the  NAFTA  Secretariat  pursuant  to 
Article  1904  of  the  North  American  Free 
Trade  Agreement.  The  panel  reviewed 
the  complaints,  briefs  and  other 
documents  and  heard  oral  argument  in 
this  matter. 

PANEL  DECISION:  The  panel  affirmed  the 
final  determination  of  the  International 
Trade  Administration  on  all  issues 
raised  by  the  complainants  in  their 
briefs.  Oae  paneUst  wrote  a  separate 
opinion  concurring  in  part  and 
dissenting  in  part  in  the  panel's  final 
decision. 

Dated:  December  11, 1998. 
James  R.  Hoibeui. 
U.S.  Secretary. 

(FR  Doc.  98-34090  Filed  12-23-98;  8:45  am) 
BiuMa  CODE  36ie-ar-^ 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


p.D.  1218M8] 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting.  


SUMMARY:  The  Gulf  of  Mexico  Fishery 

Management  Council  (Coimcil)  will 

convene  pubUc  meetings. 

dates:  The  meetings  will  be  held  on 

January  11-15, 1999. 

ADDRESSES:  These  meetings  will  be  held 

at  the  Isle  of  Capri  Crowne  Plaza  Hotel, 

151  Beach  Boulevard,  Biloxi,  MI; 

telephone: 

228-435-5400. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa, 
FL  33619. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  E.  Swingle,  Executive  Director, 
Gulf  of  Mexico  Fishery  Management 
Council;  telephone:  (813)  228-2815. 
SUPPLEMENTARY  INFORMATION: 

Council 

January  13. 1999 
1:30  p.m.— Convene. 


1:45  p.m.  -  6M)p.m. — ^Receive  public 
testimony  on  the  Draft  Sustainable 
Fisheries  Act  (SFA)  Amendment  and 
Draft  Gag  Regulatory  Amendment 
Options  Paper.  The  SFA  Amendment 
includes  alternative  management 
measures  for  reporting  of  bycatch  by 
Gulf  fishermen,  for  minimizing  bycatch 
or  bycatch  mortaUty,  for  specifying 
higher  standards  for  overfishing  criteria 
that  will  restore  fishery  stocks  to 
maximum  sustainable  yield  (MSY),  for 
rebuilding  periods  for  overfished  stocks 
(e.g.,  red  snapper,  king  mackerel,  and 
red  drum)  and  a  section  identifying 
communities  economically  dependent 
on  fishing.  The  Gag  Amendment 
includes  alternatives  for  specification  of 
a  total  allowable  catch  (TAC)  for  gag; 
minimum  size  limit  increase  for  gag  and 
black  grouper  from  20  to  24  inches  total 
length;  a  2-fish  recreational  bag  limit  for 
gag  as  part  of  the  existing  5  aggregate 
grouper  bag  limit;  a  zero  bag  limit  of  gag 
for  the  captain  and  crew  of  for-hire 
vessels;  a  commercial  trip  limit  for  gag; 
a  closed  season  during  peak  gag 
spawning;  and  area  closures  at  gag 
spawning  aggregation  locations. 

January  14, 1999  8:30  a.m.  - 10:30 
a.m. — ^Take  final  action  on  the  Draft 
SFA  Amendment. 

10:30  a.m.  •  3:00  p.m. — Receive  the 
Reef  Fish  Management  Committee 
Report. 

3M)  p.m.  •  5M)  p.m. — ^Receive  the 
Migratory  Species  Management 
Committee  Report. 
January  15.  1999 
8:30  a.m.  -  9:30  a.m. — ^Receive  the 
Habitat  Protection  Committee  Report. 
9:30  a.m.  - 10:15  a.m. — Receive  the 
Shrimp  Management  Committee  Report. 

10:15  a.m.  - 10:30  a.m. — Receive  the 
Joint  Shrimp/Reef  Fish  Management 
Committee  Report. 

10:30  a.m.  - 10:45  a.m. — Receive  the 
Council  Chairmen's  Meeting  Report. 

10:45  a.m.  -11:00  a.m.— Receive 
Enforcement  Reports. 

11:00  a.m.  -11:15  a./n.— Receive  the 
South  Atlantic  Fishery  Management 
Council  (SAFMC)  Liaison  Report. 

11:15  a.m.  - 11:45  a.m.— Receive 
Director's  Reports. 

11:45  a.m.  -  12M)  noon — Other 
Business. 

Under  other  business,  the  Council 
may  consider  proposals  for  dolphin  and 
wahoo  management  recently  adopted  by 
the  South  Atlantic  Fishery  Management 
Council  (SAFMC).  The  Council  will  also 
hear  reports  and  respond  to  a  National 
Oceanic  and  Atmospheric 
Administration  (NOAA)  letter. 
Committees 
January  11. 1999 

1:00  p.m.  -  5:00  p.K.— Convene  the 
Migratory  Species  Management 
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Committee  to  review  and  develop 
comments  on  a  highly  migratory  species 
(HMS)  fishery  management  plan  (FMP) 
and  Billfish  FMP  amendment  developed 
byNMFS. 

January  12, 1999 

8:00  a.m.  - 11:30  a.m. — Convene  the 
Ad  Hoc  SFA  Committee  to  review  the 
draft  SFA  amendment.  The  Committee 
will  develop  their  recommendations  to 
the  Council  for  final  action  on  the 
amendment.  The  recommendations  will 
be  considered  by  the  Council  on 
Thursday,  January  14, 1999. 

12:30  p.m.  -  5:30  p.m. — Convene  the 
Reef  Fish  Management  Committee  to 
review  the  draft  Gag  Regulatory 
Amendment  Options  Paper  and  develop 
recommendations  to  the  Council  for 
final  action.  They  will  review  the 
Amendment  17  Options  Paper  which 
has  alternatives  for  a  license  limitation 
program  for  reef  fish.  They  will  also 
receive  a  status  report  on  the  emergency 
red  snapper  rule,  and  may  discuss 
actions  taken  imder  the  emergency  red 
snapper  rule. 

January  13, 1999 

8:00  a.m.  - 11.00  a.m.— Convene  the 
Shrimp  Management  Committee  to 
review  the  analyses  of  NMFS  and  Texas 
Parks  and  Wildlife  Department  (TPWD) 
and  develop  their  recommendations  to 
Council  on  the  1999  Texas  Closure. 
They  will  also  review  Amendment  10 
Options  Paper  which  contains 
alternatives  for  permitting  or 
registration  of  vessels,  observer 
requirements  and  protocol,  and  a  vessel 
monitoring  system. 

11.00  a.m.  - 12:30  noon— Convene  the 
Habitat  Protection  Committee  to  review 
a  proposed  development  project  for 
constructing  a  casino  in  wetlands  and  a 
NMFS  study  on  mitigation. 

Although  other  issues  not  contained 
In  this  agenda  may  come  before  the 
Council  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Coilservatlon  Act,  those  issues  may  not 
be  the  subject  of  formal  Council  action 
during  this  meeting.  Council  action  will 
be  restricted  to  those  issues  specifically 
identified  in  the  agenda  listed  in  this 
notice. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Anne  Alford  at  the 
Council  (see  ADDRESSES)  by  January  5, 
1999. 


Dated:  December  21. 1998. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
IFR  Doc.  98-34161  Filed  12-23-98;  8:45  am] 

BILUNG  CODE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  121598H] 

F>aclflc  Fishery  Management  Council; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 


SUMmARY:  The  Pacific  Fishery 
Management  Council's  (Council)  Highly 
Migratory  Species  (HMS)  Policy 
Committee  will  hold  a  public  meeting. 
DATES:  The  meeting  will  be  held  from 
10:00  a.m.  to  5:00  p.m.  on  Tuesday, 
January  26, 1999. 

ADDRESSES:  The  meeting  will  be  held  at 
the  U.S.  Tima  Foimdatlon,  One  Tuna 
Lane,  San  Diego,  CA. 

Council  address:  Pacific  Fishery 
Management  Council,  2130  SW.  Fifth 
Avenue.  Suite  224,  Portland,  OR  97201. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Larry  Six,  Executive  Director;  telephone: 
(503) 326-6352. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting  is  to  prepare 
Council  recommendations  for  the  next 
session  of  the  Multilateral  High  Level 
conference  on  the  Conservation  and 
Management  of  Highly  Migratory  Fish 
Stocks  in  the  Western  and  Central 
pacific  to  be  held  February  10-19, 1999 
in  Honolulu,  HI. 

Although  other  Issues  not  contained 
in  this  agenda  may  come  before  this 
Committee  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  action  during  this  meeting. 
Actions  will  be  restricted  to  those  issues 
specifically  identified  in  the  agenda  as 
listed  in  this  notice. 


Dated:  December  18, 1998. 
Bruce  C.  Moreliead, 
Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  98-34159  Filed  12-23-98;  8:45  am] 
BILLING  CODE  3S10-42-F 


Special  Accommodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Mr. 
John  Rhoton  at  (503)  326-6352  at  least 
5  days  prior  to  the  work  session  date. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  1215980] 

Pacific  Fishery  Management  Council; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Notice  of  public  meeting  (work 
session). 


SUMMARY:  The  Pacific  Fishery 
Management  Coimcll's  Salmon 
Subcommittee  of  the  Scientific  and 
Statistical  Committee  (Salmon 
Subcommittee)  will  hold  a  work  session 
which  is  open  to  the  public. 
DATES:  The  work  session  will  be  held 
fit)m  1:00  to  5:00  p.m.  on  Tuesday. 
January  19.  1999. 

ADDRESSES:  The  work  session  will  be 
held  in  the  Director's  Conference  Room 
(fourth  floor)  at  the  Oregon  Department 
of  Fish  and  Wildlife.  2501  SW.  First 
Avenue.  Portland,  OR.  ^ 

Council  address:  Pacific  Fishery 
Management  Council,  2130  SW.  Fifth 
Avenue.  Suite  224,  Portland,  OR  97201, 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jim  Seger,  Economic  Analysis 
Coordinator;  telephone:  (503)  326-6352. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Salmon  Subcommittee 
work  session  is  to  review  proposed 
changes  in  salmon  estimation 
methodologies  for  the  1999  season.  The 
proposed  changes  Include  (1)  minor 
modifications  to  the  chinook  Fishery 
Regulation  and  Assessment  Model  to 
better  estimate  impacts  on  certain  Puget 
Sound  chinook  stocks  and  (2)  scaling  of 
Oregon  coastal  natural  coho  spawner 
estimates  to  stratified  random  sampling 
data.  The  recommendations  of  the 
Salmon  Subcommittee  will  be  reviewed 
by  the  full  Scientific  and  Statistical 
Committee  before  final  comments  are 
developed  for  presentation  to  the 
Council  at  its  March  1999  meeting  in 
Portland,  OR. 

Although  other  Issues  not  contained 
in  this  agenda  may  come  before  this 
Subcommittee  for  discussion,  in 
accordance  with  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 


Act,  those  issues  may  not  be  the  subject 
of  formal  action  during  this  work 
session.  Actions  will  be  restricted  to 
those  issues  specifically  identified  in 
the  agenda  as  listed  in  this  notice. 

Special  Accommodations 

The  work  session  is  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Mr.  John  Rhoton 
at  (503)  326-6352  at  least  5  days  prior 
to  the  work  session  date. 

Dated:  December  18, 1998. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
IFR  Doc.  98-34160  Filed  12-23-98;  8:45  am] 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Application  of  the  Chicago  Board  of 
Trade  for  Designation  as  a  Contract 
Market  in  PJM  Western  Hub  Electricity 
Futures  and  Options,  Submitted  Under 
Fast  Tracit  Review  Procedures 

agency:  Commodity  Futures  Trading 

Commission. 

action:  Notice  of  availability  of  the 

terms  and  conditions  of  proposed 

commodity  futures  and  option 

contracts. 

summary:  The  Chicago  Board  of  Trade 
(CBT  or  Exchange)  has  applied  for 
designation  as  a  contract  market  in  PJM 
(Pennsylvania — New  Jersey — ^Maryltihd) 
Western  Hub  electricity  futures  and 
options  on  futiu^s  contracts.  The 
proposals  were  submitted  imder  the 
Commission's  45-day  fast  track 
procedures.  The  Acting  Director  of  the 
Division  of  Economic  Analysis 
(Division)  of  the  Commission,  acting 
pursuant  to  the  authority  delegated  by 
Commission  Regulation  140.96,  has 
determined  that  publication  of  the 
proposals  for  comment  is  in  the  public 
interest,  vtrill  assist  the  Commission  in 
considering  the  views  of  interested 
persons,  and  is  consistent  vsrith  the 
purpose  of  the  Commodity  Exchange 
Act. 

DATES:  Comments  must  be  received  on 
or  before  January  8, 1999. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb.  Secretary,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  1155  21st  Street,  NW, 
Washington,  DC  20581.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  facsimile  number  (202) 


418-5521,  or  by  electronic  mail  to 
secretary^ftc.gov.  Reference  should  be 
made  to  the  CBT  PJM  Western  Hub 
electric  futures  and  options  on  futures 
contracts. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Joseph  Storer  of  the 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street  NW,  Washington,  DC 
20581,  telephone  (202)  418-5282. 
Facsimile  number:  (202)  418-5527. 
Electronic  mail:  jstorer^cftc.gov 
SUPPLEMENTARY  INFORMATION:  The 
designation  applications  were  submitted 
pursuant  to  the  Commission's  fast  track 
procedures  for  streamlining  the  review 
of  futures  contract  rule  amendments  and 
new  contract  approvals  (62  FR  10434). 
Under  those  procedures,  the  proposals, 
absent  any  contract  action  by  the 
Commission,  may  be  deemed  approved 
at  the  close  of  business  on  January  25, 
1999,  45  days  after  receipt  of  the 
proposals.  In  view  of  the  limited  review 
period  provided  under  the  fast  track 
procedures,  the  Commission  has 
determined  to  publish  for  public 
comment  notice  of  the  availability  of  the 
terms  and  conditions  for  15  days,  rather 
than  30  days  as  provided  for  proposals 
submitted  under  the  regular  review 
procedures. 

Copies  of  the  proposed  terms  and 
conditions  will  be  available  for 
inspection  at  the  Office  of  the 
Secretariat,  Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre. 
1155  21st  Street  NW,  Washington,  DC 
20581.  Copies  can  be  obtained  through 
the  Office  of  the  Secretariat  by  mail  at 
the  above  address,  by  phone  at  (202) 
418-'5100.  or  via  the  internet  on  the 
CFTC  website  at  www.cftc.gov  under 
"What's  New  &  Pending". 

Other  materiab  submitted  by  the  CBT 
in  support  of  the  applications  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission's  regulations 
thereunder  (17  CFR  Part  145  (1997)). 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145.5  and  145.9.  Requests  for 
copies  of  such  materials  should  be  made 
to  the  FOI,  Privacy  and  Simshine  Act 
Compliance  Staff  of  the  Office  of 

Secretariat  at  the  Commission's        

headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposals,  or  with  respect  to  other 
materials  submitted  by  the  CBT,  should 
send  such  comments  to  Jean  A.  Webb, 
Secretary,  Commodity  Futxues  Trading 
Commission,  Three  Lafayette  Centre, 


1155  21st  Street  NW,  Washington,  DC 
20581  by  the  specified  date. 

Issued  in  Washington,  DC,  on  December 
17. 1998. 
John  R.  Mielke, 
Acting  Director. 

(FR  Doc.  98-33892  Filed  12-23-98;  8:45  am) 
MLUNQ  CODE  63S1-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Applications  of  the  Kansas  City  Board 
of  Trade  for  Designation  as  a  Contract 
Market  in  Futures  and  Options  on 
Internet  Stock  Price  Index  "ISDEX®" 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  availabiUty  of  the 

terms  and  conditions  of  proposed 

commodity  futures  and  options 

contracts. 

SUMMARY:  The  Kansas  City  board  of 
Trade  (KCBT  or  Exchange)  has  applied 
for  designation  as  a  contract  market  in 
Internet  Stock  Price  Index  "ISDEX®" 
futures  and  option  contracts.  The  Acting 
Director  of  the  Division  of  Economic 
Analysis  (Division)  of  the  Commission, 
acting  pursuant  to  the  authority 
delegated  by  Commission  Regulation 
140.96.  has  determined  that  publication 
of  the  proposals  for  comment  is  in  the 
public  interest,  will  assist  the 
Conunission  in  considering  the  views  of 
interested  persons,  and  is  consistent 
with  the  purpose  of  the  Commodity 
Exchange  Act. 

DATES:  Comments  must  be  received  on 
or  before  January  25. 1999. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission.  1155  21st 
Street  NW.  Three  Lafayette  Centre. 
Washington,  DC  20581.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  facsimile  number  (202) 
418-5521,  or  by  electronic  mail  to 
secretary@cftc.gov.  Reference  should  be 
made  to  the  KCBT  Internet  Stock  Price 
Index  "ISDEX®"  futures  and  options 
contracts. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Thomas  Leahy  of  the 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  2l8t  Street  NW,  Washington, 
20581,  telephone  (202)  418-5278. 
Facsimile  number:  (202)  418-5527. 
Electronic  mail:  tleahy©cftc.gov. 
SUPPt-EMENTARY  INFORMATION:  Copies  of 
the  terms  and  conditions  will  be 
available  for  inspection  at  the  Office  of 


71272 


Federal  Register /Vol.  63,  No.  247 /Thursday,  December  24.  1998 /Notices 


the  Secretariat,  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre.  1155  21st  Street  NW, 
Washington.  IX]  20581.  Copies  of  the 
terms  and  conditions  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address  or  by  phone 
at  (202)  418-5100. 

Other  materials  submitted  by  the 
KCBT  in  support  of  the  applications  for 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission's  regulations 
thereunder  (17  CFR  part  145  (1987)), 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145.5  and  145.9.  Requests  for 
copies  of  such  materials  should  be  made 
to  the  FOI,  Privacy  and  Sunshine  Act 
Compliance  Staff  of  the  Office  of 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposed  terms  and  conditions,  or  with 
respect  to  other  materials  submitted  by 
the  KCBT,  should  send  such  comments 
to  Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre.  1155  21st  Street  NW, 
Washington.  DC  20581  by  the  specified 
date. 

Issued  in  Washington.  DC,  on  December 
17, 1998. 

John  R.  Mielke. 

Acting  Director. 

(FR  Doc.  98-33891  Filed  12-23-98;  8:45  am) 

BHIMQ  OOK  OSI-ei-M 


CONSUMER  PRODUCT  SAFETY 


Sunshine  Act  Meeting 

vmE  AND  DATE:  10:00  a.m.,  Thursday. 
January  7, 1999. 

LOCATKM:  Room  420.  East  West  Towers, 
4330  East  West  Highway,  Bethesda, 
Maryland. 

STATUS:  Open  to  the  Public. 

MATTER  TO  BE  CONSMDERED: 

Bunk  Beds 

The  staff  will  brief  the  Commission  on 
a  draft  Notice  of  Proposed  Rulemaking 
(NPR)  for  bunk  beds. 

For  a  recorded  message  containing  the 
latest  i^enda  information,  call  (301) 
504-0709. 

COMTACT  PERSON  FOR  AOOmONAL 
mFORMATION:  Sadye  E.  Dunn,  Office  of 
the  Secretary.  4330  East  West  Highway, 
Bethesda,  MD  20207  (301)  504-0800. 


Date:  December  21, 1998. 
Sadjre  E.  Diinii, 
Secretary. 

(FR  Doc.  9fr-34339  Filed  12-22-98;  8:45  amj 
BIUMQ  COM  MSS-OI-M 


DEPARTMENT  OF  DEFENSE 

Reinstatement  of  Smaii  Business  Set- 
Asides  and  Unrestricted  Competition 
for  Certain  Acquisitions  Under  the 
Smaii  Business  Competitiveness 
Demonstration  Program 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Notice  of  reinstatement  of  small 
business  set-asides  and  unrestricted 
competition  under  the  Small  Business 
Competitiveness  Demonstration 
Program. 


SUtMARY:  The  Director  of  Defense 
Procurement  has  reinstated  the  use  of 
small  business  set-aside  procedures  for 
certain  construction  acquisitions 
conducted  by  the  Departments  of  the 
Army  and  Navy.  Included  in  the 
reinstatement  are  solicitations  issued 
under  Standard  Industrial  Classification 
(SIC)  Major  Group  16  (Army  and  Navy) 
and  SIC  Code  1791  (Navy  only).  The 
Director  of  Defense  Procurement  has 
also  reinstated  the  use  of  unrestricted 
competition  for  certain  construction 
acquisitions  conducted  by  the 
Departments  of  the  Army  and  Navy  and 
non-nuclear  ship  repair  acquisitions 
conducted  by  the  Navy.  Included  in  the 
reinstatement  are  solicitations  issued 
imder  SIC  Major  Group  15  (Army  and 
Navy)  and  SIC  Code  3731  (Navy  only). 
EFFECTIVE  DATE:  December  11, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Michael  Sipple,  PDUSD  (A&T), 
Director  of  Defense  Procurement. 
Contract  Policy  and  Administration. 
Room  3C838.  3060  Defense  Pentagon. 
Washington.  DC  20301-3060,  telephone 
(703)  695-8567. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Federal  Procurement  Policy  and  the 
Small  Business  Administration  issued  a 
revised  interim  policy  directive  and  test 
plan  on  September  29, 1998  (63  FR 
51981).  for  the  Small  Business 
Competitiveness  Demonstration 
Program.  The  program  is  further 
implemented  in  Subpart  19.10  of  the 
Federal  Acquisition  Regulation  (FAR) 
and  Subpart  219.10  of  the  Defense  FAR 
Supplement  (DFARS). 

Under  the  program,  small  business 
set-asides  were  initially  suspended  for 
certain  designated  industry  groups. 
Agencies  are  required  by  paragraphs 
III.D.2.a.  and  IV.A.3.  of  the  interim 
policy  directive  and  test  plan  to 


reinstate  the  use  of  small  business  set- 
asides  whenever  the  small  business 
awards  luder  any  designated  industry 
group  fall  below  40  percent  or  whenever 
small  business  awards  under  an 
.    individual  SIC  Code  or  Service  Code 
within  the  designated  industry  group 
fall  below  35  percent.  Reinstatement  is 
to  be  limited  to  the  organizational 
elements  that  failed  to  meet  the  small 
business  participation  goals.  Agencies 
are  required  by  paragraphs  III.D.2.b.  and 
IV.A.3.  of  the  interim  policy  directive 
and  test  plan  to  reinstate  the  use  of 
unrestricted  competition  upon 
determining,  after  an  annual  review, 
that  their  contract  awards  to  small 
business  concerns  again  meet  the 
required  goals. 

For  the  12  months  ending  September 
1998.  DoD  awards  in  SIC  Major  Group 
16  fell  below  the  40  percent  goal. 
Accordingly,  pursuant  to  DFARS 
219.1006(b)(2),  the  Director  of  Defense 
Procurement  has  directed  the 
reinstatement  of  small  business  set- 
aside  procedures  pursuant  to  FAR 
Subpart  19.5  for  all  solicitations  issued 
on  or  after  December  11. 1998,  or  as 
soon  thereafter  as  practicable,  fon 

Construction,  SIC  Major  Group  16— All 
Army  mad  Navy  ActivitiM 

For  the  12  months  ending  September 
1998,  DoD  awards  in  SIC  Major  Group 
15  and  SIC  Code  3731  meet  the  required 
small  business  goal  of  40  percent. 
Accordingly,  the  Director  of  Defense 
Prociu«ment  has  directed  the 
reinstatement  of  imrestricted 
competition  for  all  solicitations  issued 
on  or  after  December  11, 1998.  or  as 
soon  thereafter  as  practicable,  for 

Construction.  SIC  Major  Group  15— All 
Army  and  Navy  ActivitiM 

Non-Nuclear  Ship  Repair.  SIC  Code 
3731 — All  Navy  Activities 

Consistent  with  the  revised  interim 
poUcy  directive  and  test  plan,  this 
reinstatement  of  set-asides  and 
unrestricted  competition  will  be 
reviewed  annually  for  continuation.  The 
reinstatement  of  small  business  set- 
asides  for  SIC  code  1791  for  all  Navy 
activities  remains  in  effect 
(memorandum  dated  September  2, 1998; 
63  FR  49094.  September  14, 1998).  The 
departmentwide  reinstatement  of  small 
business  set-aside  procedures  for  the 
designated  industry  group  titled 
"Architectural  and  Engineering 
Services"  remains  in  effect 
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memorandiun  dated  September  30, 

1991). 

Midwle  P.  Petenon, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

FR  Doc.  98-34153  Filed  12-23-98;  8:45  ami 
BtUMQ  CODE  S00O-O4-M 


DEFENSE  NUCLEAR  FACILITIES 
SAFETY  BOARD 

Sunshine  Act  Meeting 

Piirsiiant  to  the  provision  of  the 
Government  in  the  Sunshine  Act"  (5 
U.S.C.  §  552b),  notice  is  hereby  given  of 
the  Defense  Nuclear  Facilities  Safety 
Board's  (Board)  meeting  described 
below. 

TME  AND  DATE  OF  MEETINQ:  9:00  a.m., 
February  3, 1999. 

PLACE:  The  Defense  Nuclear  Facilities 
Safety  Board,  Public  Hearing  Room,  625 
Indiana  Avenue,  NW,  Suite  300, 
Washington,  DC  20004. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The  Defense 
Nuclear  Facilities  Safety  Board  will 
convene  the  ninth  quarterly  briefing 
regarding  the  status  of  progress  of  the 
activities  associated  with  the 
Department  of  Energy's  Implementation 
Plans  for  the  Board's  Recommendation 
95-2,  Inteffvted  Safety  Management 
("ISM")  and  Recommendation  93-3, 
Improving  DOE  Technical  Capability  in 
Defense  Nuclear  Facilities  Programs. 
Discussions  will  include  overall  ISM 
implementation  status  and  DOE's 
response  to  the  Board's  March  20, 1998, 
letter  on  feedback  and  improvement 
programs.  Feedback  and  improvement 
discussions  will  focus  on  acceleration  of 
DOE  Policy  450.5,  improving  the 
tracking  and  follow  up  and  lessons 
learned  processes,  and  implementation 
of  the  Functions,  Responsibilities,  and 
Authorities  Manual  (FRAM).  DOE  will 
also  address  Recommendation  93-3 
implementation  progress,  and  how 
DOE's  response  to  this  Recommendation 
is  satisfying  implementation  of 
Recommendation  95-2,  / 

subrecommendation  5. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Richard  A.  Azzaro,  General  Counsel, 
Defense  Nuclear  Facilities  Safety  Board, 
625  Indiana  Avenue,  NW,  Suite  700, 
Washington,  DC  20004,  (800)  788-4016. 
This  is  a  toU-firee  number. 
SUPPLEMENTARY  INFORMATKM:  The 
Defense  Nuclear  Facilities  Safety  Board 
reserves  its  right  to  further  schedule  and 
otherwise  regulate  the  course  of  this 
meeting,  to  recess,  reconvene,  postpone 
or  adjourn  the  meeting,  and  otherwise 


exercise  its  authority  imder  the  Atomic 
Energy  Act  of  1954,  as  amended. 

Dated:  December  22. 1998. 
Jolm  T.  Conway, 
Cbainnan. 

(FR  Doc.  98-34296  Filed  12-22-98;  8:45  am] 
BILUNQ  CODE  3(7»-ei-M 

DEPARTMENT  OF  EDUCATION 

Notiee  of  Proposed  information 
Collection  Flequests 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act 
(44  U.S.C.  Chapter  3507(j)),  since  public 
harm  is  reasonably  likely  to  result  if 
normal  clearance  procedures  are 
followed.  Approval  by  the  Office  of  ^ 
Management  and  Budget  (OMB)  has 
been  requested  by  January  11, 1999.  A 
regular  clearance  process  is  also 
beginning.  Interested  persons  are 
invited  to  submit  comments  on  or  before 
February  22, 1999. 
ADDRESSES:  Written  comments 
regarding  the  emergency  review  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel,  Desk  Officer: 
Department  of  Education,  Office  of 
Management  and  Budget;  725  17th 
Street.  NW.  Room  10235,  New 
Executive  Office  Building.  Washington, 
IX;  20503.  Requests  for  copies  of  the 
proposed  information  collection  request 
should  be  addressed  to  Patrick  J. 
Sherrill,  Department  of  Education,  600 
Independence  Avenue,  SW,  Room  5624, 
Regional  Office  Building  3,  Washington, 
DC  20202-4651,  or  should  be 
electronically  mailed  to  the  internet 
address  Pat  Shenill&ed.gov,  or  should 
be  faxed  to  202-708-9346. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-6339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  the 


public  an  early  opportunity  to  comment 
on  information  collection  requests.  The 
Office  of  Management  and  Budget 
(OMB)  may  amend  or  waive  the 
requirement  for  public  consultation  to 
the  extent  that  public  participation  in 
the  approval  process  would  defeat  the 
purpose  of  the  information  collection, 
violate  State  or  Federal  law,  or 
substantially  interfere  with  any  agency's 
ability  to  perform  its  statutory 
obligations.  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  at  the  beginning  of 
the  Departmental  review  of  the 
information  collection.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
propoMd  use  of,  the  information:  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  ED  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  December  21, 1998. 
Kent  H.  Hannaman, 

Leader,  Information  Management  Group, 
Office  of  the  Chief  Information  Officer. 

Office  of  Postsecondary  Education 

Type  of  Review:  New. 

Title:  Application  for  Anytime 
Anywhere  Partnership  (New  Grant). 

Abstract:  The  Learning  Anytime 
Anywhere  Partnerships  is  a  new  grant 
competition.  The  information  collected 
will  be  used  by  outside  reviewers  and 
Department  of  Education  staff  to  select 
grant  recipients.  It  is  expected  that 
comments  will  be  received  from  college 
and  university  faculty  and 
administrators,  higher  education 
associations,  software  developers  and 
publishers,  industry  training  groups  and 
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other  interested  organizations  and 
individuals. 

Additional  Information:  This 
emergency  notice  is  needed  to  provide 
funds  in  a  timely  manner  this  fiscal  year 
and  to  give  grantees  ample  time  to 
complete  the  appUcation.  The  normal 
60-day  comment  period  for 
discretionary  grants  would  not  be 
feasible  as  it  would  result  in  a 
significant  delay  in  awarding  grants. 

Frequency:  Annually. 

Affected  Public:  Business  or  other  for- 
profits;  Not-for-profit  institutions.  State, 
local,  or  Tribal  Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Burden: 
Responses:  500. 
Burden  Hours:  9,000. 
(FR  Doc.  98-34142  Filed  12-23-98;  8:45  amj 
BIUMQ  CODE  4M^1-P 


DEPARTMENT  OF  EDUCATION 

Recognition  of  Accredtting  Agencies. 
State  Agencies  for  Approvai  of  Pul>lic 
Postaecondary  Vocational  Education, 
and  State  Agencies  for  Approvai  of 
NufM  Educatf  on 

AGENCY:  Department  of  Education. 
ACTION:  Request  for  Comments  on 
Agencies  applying  to  the  Secretary  for 
Renewed  Reo^gnition. 


DATES:  Commenters  should  submit  their 
written  comments  by  February  8, 1999, 
to  the  address  below. 
F0«  FURTHER  INFORMATION  CONTACT: 
Karen  W.  Kershenstein,  Director, 
Accreditation  and  EUgibihty 
Determination  Division,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  SW,  Room  3915 
ROB-3,  Washington,  DC  20202-5244, 
telephone:  (202)  708-7417.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339  between  8  a.m.  eind  7  p.m.. 
Eastern  time,  Monday  through  Friday. 
SUBUMSSiON  OF  TMRO-PARTY  COMMENTS: 
The  Secretary  of  Education  recognizes, 
as  rehable  authorities  as  to  the  quality 
of  education  offered  by  institutions  or 
programs  within  their  scope,  accrediting 
agencies  and  State  approval  agencies  for 
public  postsecondary  vocational 
education  and  nurse  education  that 
meet  certain  criteria  for  recognition.  The 
purpose  of  this  notice  is  to  invite 
interested  third  parties  to  present 
written  comments  on  the  agencies  Usted 
in  this  notice  that  have  appUed  for 
continued  recognition.  A  subsequent 
Federal  Register  notice  will  announce 
the  meeting  and  invite  individuals  and/ 
or  groups  to  submit  requests  for  oral 
presentation  before  the  National 


Advisory  Committee  on  Institutional 
Quality  and  Integrity  (the  "Advisory 
Committee")  on  the  agencies  being 
reviewed.  That  notice,  however,  does 
not  constitute  another  call  for  written 
comment.  This  notice  is  the  only  call  for 
written  comment. 


All  comments  received  in  response  to 
this  notice  will  be  reviewed  by 
Department  staff  as  part  of  its  evaluation 
of  the  agencies'  compliance  with  the 
Secretary's  Criteria  for  Recognition.  In 
order  for  Department  staff  to  give  fiill 
consideration  to  the  comments  received 
and  to  address  them  in  the  staff  analyses 
that  will  be  presented  to  the  Advisory 
Committee  at  its  May  1999  meeting,  the 
comments  must  arrive  at  the  address 
listed  above  not  later  than  February  8. 
1999,  with  the  exception  of  the 
comments  for  the  American  Bar 
Association,  Council  of  the  Section  of 
Legal  Education  and  Admissions  to  the 
Bar,  for  which  the  deadline  for  receiving 
comments  is  March  1. 1999  since  the 
agency's  interim  report  is  not  due  into 
the  E)epartment  until  February  15. 1999. 
Comments  received  after  the  specified 
deadlines  will  be  reviewed  by 
Department  staff,  which  will  take 
action,  as  appropriate,  either  before  or 
after  the  meeting,  should  the  comments 
suggest  that  an  accrediting  agency  is  not 
acting  in  accordance  with  the 
Secretary's  Criteria  for  Recognition. 

All  comments  must  relate  to  the 
Secretary's  Criteria  for  the  Recognition 
of  Accrediting  AgMides.  Comments 
pertaining  to  agencies  whose  interim 
reports  will  be  reviewed  must  be 
restricted  to  the  concerns  raised  in  the 
Secretary's  letter  for  which  the  report  is 
requested. 

The  Advisory  Committee  advises  the 
Secretary  of  Education  on  the 
recognition  of  accrediting  agencies  and 
State  approval  agencies.  The  Advisory 
Committee  is  scheduled  to  meet  May 
11-13. 1999  in  Washington.  DC.  All 
written  comments  in  response  to  this 
notice  that  are  received  by  the 
Department  by  the  specified  deadlines 
will  be  considered  by  both  the  Advisory 
Committee  and  the  Secretary. 
Comments  received  after  the  specified 
deadlines,  as  indicated  previously,  will 
be  reviewed  by  Department  staff,  which 
will  take  follow-up  action,  as 
appropriate,  either  before  or  after  the 
meeting.  Commenters  whose  comments 
are  received  after  the  deadline  will  be 
notified  by  staff  of  the  disposition  of 
those  comments. 

The  following  agencies  will  be 
reviewed  during  the  May  1999  meeting 
of  the  Advisory  Committee: 


Nationally  Recognized  Accrediting 
Agencies 

Petitions  for  Renewal  of  Recognition— 

1.  Association  of  Theological  Schools 
in  the  United  States  and  Canada, 
Commission  on  Accrediting  (Current 
scope  of  recognition:  The  accreditation 
and  preaccreditation  ("Candidate  for 
Accredited  Status")  of  freestanding 
institutions,  as  well  as  programs 
affiliated  with  larger  institutions,  that 
offer  graduate  professional  education  for 
ministry  and  graduate  study  of 
theology). 

2.  Council  on  Naturopathic  Medical 
Education  (requested  scope  of 
recognition:  The  accreditation  and 
preaccreditation  ("Candidate  for 
Accreditation")  of  institutions  and 
graduate  programs  in  Naturopathy  that 
lead  to  the  degree  of  Doctor  of 
Naturopathy  (N.D.)  or  Doctor  of 
Naturopatiiic  Medicine  (N.M.D.). 

3.  Montessori  Accreditation  Council 
for  Teacher  Education,  Commission  on 
Accreditation  (requested  scope  of 
recognition:  the  accreditation  of 
Montessori  teacher  education 
institutions  and  programs  evaluated  by 
the  following  review  Committees:  The 
American  Montessori  Society  Review 
Committee  and  the  Independent  Review 
Committee). 

4.  Middle  States  Association  of 
Colleges  and  Schools,  Commission  on 
Secondary  Schools  (requested  scope  of 
recognition:  The  accreditation  and 
preaccreditation  ("Candidate  for 
Accreditation")  of  public  vocational/ 
technical  schools  offering  non-degree, 
postsecondary  education  in  Delaware, 
the  District  of  Columbia.  Maryland.  New 
Jersey,  New  York,  Pennsylvania.  Puerto 
Rico,  and  the  Virgin  Islands). 

5.  Western  Association  of  Schools  and 
Colleges,  Accrediting  Commission  for 
Schools  (requested  scope  of  recognition: 
the  accreditation  and  preaccreditation 
("Candidate  for  Accreditation")  of  adult 
and  postsecondary  schools  that  offer 
programs  below  the  degree  level  in 
CaUfomia,  Hawaii,  the  United  States 
territories  of  Guam  and  American 
Samoa,  the  Republic  of  Palau,  the 
Federated  States  of  Micronesia,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  the  Republic  of  the 
Marshall  Islands). 

Interim  Reports  (An  interim  report  is 
a  follow-up  report  on  an  accrediting 
agency's  compliance  with  specific 
criteria  for  recognition  that  was 
requested  by  the  Secretary  when  the 
Secretary  granted  renewed  recognition 
to  the  Agency) — 

1.  American  Bar  Association,  Council 
of  the  Section  of  Legal  Education  and 
Admissions  to  the  Bar. 
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2.  Accreditation  Board  for 
Engineering  and  Technology,  Inc. 

3.  Accrediting  Council  for  Continuing 
Education  and  Training. 

4.  American  Optometric  Association, 
Council  on  Optometric  Education. 

5.  Council  on  Occupational 
Education. 

6.  National  Association  of  Schools  of 
Art  and  Design,  Commission  on 
Accreditation. 

7.  National  Association  of  Schools  of 
Dance,  Conunission  on  Accreditation. 

8.  National  Association  of  Schools  of 
Music,  Commission  on  Accreditation, 
Commission  on  Non-Degree-Granting 
Accreditation,  Commisson  on 
Community/Junior  College 
Accreditation. 

9.  National  Association  of  Schools  of 
Theatre,  Commisson  on  Accreditation. 

10.  North  Central  Association  of 
Colleges  and  Schools,  Commission  on 
Institutions  of  Higher  Education. 

11.  New  England  Association  of 
Schools  and  Colleges,  Commission  on 
Technical  and  Career  Institutions. 

12.  New  England  Association  of 
Schools  and  Colleges,  Commission  on 
Institutions  of  Higher  Education. 

13.  Northwest  Association  of  Schools 
and  Colleges,  Commission  on  Colleges. 

14.  Southern  Association  of  Colleges 
and  Schools,  Commission  on  Colleges. 

15.  Western  Association  of  Schools 
and  Colleges,  Accrediting  Commission 
for  Community  and  Jimior  Colleges. 

State  Agency  Recognized  for  the 
Approval  of  Public  Postsecondary 
Vocational  Education 

Petitions  for  Renewal  of  Recofftition 

1.  Missouri  State  Board  of  Education. 

State  Agencies  Recognized  for  the 
Approval  of  Nurse  Education 

Petitions  for  Renewal  of  Recognition 

1.  Missouri  State  Board  of  Nursing. 

2.  New  Hampshire  Board  of  Niusing. 

Public  Inspection  of  Petitions  and 
Third-Party  Comments 

All  petitions  and  interim  reports,  and 
those  third-party  comments  received  in 
advance  of  Uie  meetng,  will  be  available 
for  public  inspection  in  copying  at  the 
U.S.  Department  of  Education,  ROB-3, 
Room  3915.  7th  and  D  Streets,  SW, 
Washington,  DC  20202-5244,  telephone 
(202)  708-7417  between  the  hours  of  8 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  until  April  15, 1999.  They  will 
be  available  again  after  the  May  11-13 
Advisory  Committee  meeting.  It  is 
preferred  that  an  appointment  be  made 


in  advance  of  such  inspection  or 

copying. 

Greg  Woods, 

Chief  Operating  Officer  Office  of  Student 

Financial  Assistance  Prog^tns. 

IFR  Doc.  98-34101  Filed  12-23-98;  8:45  am) 

BNjJNa  cooc  4eeo-ei-M 


DEPARTMENT  OF  ENERGY    . 

Offica  of  Fossil  Ensrgy 

[Doetot  Na  FE  CAE  M-10— Certifleatlon 
Notloe— 1651 

Ths  CKy  of  Tallahassas;  Nolle*  of 
Rling  of  Coal  Capability  Powsrplant 
and  Industrial  Fuel  Uss  Act 

AQENCY:  Office  of  Fossil  Energy 

Department  of  Energy. 

action:  Notice  of  filing. 

summary:  On  December  2, 1998,  the 
City  of  Tallahassee  submitted  a  coal 
capability  self-certification  pursuant  to 
section  201  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978,  as 
amended. 

ADDRESSES:  Copies  of  self-certification 
fiUngs  are  available  for  public 
inspection,  upon  request,  in  the  Office 
of  Coal  &  Power  Im/Ex,  Fossil  Energy, 
Room  4G-039,  FE-27,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  at  (202)  586-9624. 
SUPPLBIENTARY  INFORMATION:  Title  n  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978  (FUA),  as  amended  (42 
U.S.C.  8301  et  seq.),  provides  that  no 
new  baseload  electric  powerplant  may 
be  constructed  or  operated  without  the 
capability  to  use  coal  or  another 
alternate  fiiel  as  a  primary  energy 
source.  In  order  to  meet  the  requirement 
of  coal  capability,  the  owner  or  operator 
of  such  facilities  proposing  to  use 
natural  gas  or  petroleum  as  its  primary 
energy  source  shall  certify,  pursuant  to 
FUA  section  201(d).  to  the  Secretary  of 
Energy  prior  to  construction,  or  prior  to 
operation  as  a  base  load  powerplant, 
that  such  powerplant  has  the  capability 
to  use  coal  or  another  alternate  fuel. 
Such  certification  establishes 
compliance  with  section  201(a)  as  of  the 
date  filed  with  the  Department  of 
Energy.  The  Secretary  is  required  to 
publish  a  notice  in  the  Federal  Register 
that  a  certification  has  been  filed.  The 
following  owner/operator  of  the 
proposed  new  baseload  powerplant  has 
filed  a  self-certification  in  acccordance 
with  section  201(d). 

CHvner;  City  of  Tallahassee. 

Operator:  City  of  Tallahassee. 


Location:  City  of  St.  Marks,  Florida. 

Plant  Configuration:  Base  load 
combined-cycle  generating  facility 
(combustion  turbine/generator,  unfired 
heat  recovery  steam  generator  and  a 
steam  turbine/generator). 

Capacity:  247  megawatts. 

Fuel:  Natural  gas. 

Purchasing  Entities:  The  plant  will  be 
directly  interconnected  with  the  City  of 
Tallahassee's  electric  system.  The  net 
electricity  generated  by  the  Plant  will  be 
utilized  by  the  City  of  Tallahassee. 

In-Service  Date:  May  15,  2000. 

Issued  in  Washington,  DC.  December  17, 
1998. 

Anthony  J.  Como. 

Manager,  Electric  Power  Regulation.  Office 
of  Coal  tr  Power  Im/Ex,  Office  of  Coal  fr 
Power  Systems,  Office  of  Fossil  Energy. 
IFR  Doc.  98-34146  Filed  12-23-98;  8:45  am) 
BHUNQ  COOS  atsa-ei-p 


DEPARTMENT  OF  ENERGY 

Environmsntal  Managamant  Sita- 
Spaclfic  Advisory  Board,  Hanford  SHa 

A0B4CY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

summary:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board  (EM  SSAB), 
Hanford  Site. 

DATES: 

Thursday,  February  11, 1999:  9 

a.m.-5  p.m. 

Friday.  February  12. 1999:  8:30 

a.m.-4  p.m. 
ADDRESSES:  Cavanaugh's,  1101  N. 
Columbia  Center  Blvd..  Kennewick.  WA 
99336.  ph:  509-783-0611;  fax:  509- 
735-3087. 

FOR  FURTHER  INFORMATION  CONTACT:  Gail 
McClure,  PubUc  Involvement  Program 
Manager,  Department  of  Energy 
Richland  Operations  Office,  P.O.  Box 
550  (A7-75).  Richland.  WA.  99352;  Ph: 
(509)  373-5647;  Fax:  (509)  376-1563. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

The  Board  will  receive  information  on 
and  discuss  issues  related  to  the  Office 
of  River  Protection;  the  Interim 
Stabilization  Consent  Decree;  the 
Plutonium  Finishing  Plant;  and  the 
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Croundwater/vadose  Zone  E)raft 
Baseline  Document. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Gail  McClure's  office  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments  near  the 
beginning  of  the  meeting. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  pubUc  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4:00  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Gail 
McClure,  Department  of  Energy 
Richland  Operations  Office,  P.O.  Box 
550,  Richland,  WA  99352,  or  by  calling 
her  at  (509)  373-5647. 

Issued  at  Washington.  DC  on  December  17, 
1998. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  98-34085  Filed  12-23-98;  8:45  ami 

BILLING  CODE  M50-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board.  Roclcy  Flats 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 


summary:  Piu^uant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB).  Rocky  Flats. 

DATES:  Thursday,  January  7, 1999:  6 
p.m.-9:30  p.m. 

ADDRESS:  College  Hill  Library,  (Front 
Range  Community  College),  3705  West 
112th  Avenue,  Westminster,  CO. 
FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Korkia,  Board/Staff  Coordinator,  EM 
SSAB-Rocky  Flats,  9035  North 
Wadsworth  Parkway,  Suite  2250. 


Westminster.  CO  80021.  phone:  (303) 
420-7855,  fax:  (303)  420-7579. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda: 

1.  The  Board  will  host  a  presentation 
on  the  National  Environmental  Policy 
Act  (NEPA).  Many  actions  at  Rocky 
Flats,  including  the  upcoming  interim 
storage  of  transuranic  waste,  fall  under 
NEPA  requirements. 

2.  The  Board  will  continue  to  learn 
about  and  discuss  storage  plans  for 
transuranic  waste  at  Rocky  Flats.  The 
site  must  now  make  interim  storage 
decisions  for  these  wastes,  as  lawsuits 
have  delayed  the  opening  of  the  Waste 
Isolation  Pilot  Plant  (WIPP). 

3.  Other  Board  business  will  be 
conducted  as  necessary. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Ken  Korkia  at  the  address  or 
telephone  number  Usted  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
v«ll  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Official  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Each 
individual  wishing  to  make  public 
comment  will  be  provided  a  maximum 
of  5  minutes  to  present  their  comments 
at  the  beginning  of  the  meeting. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190.  Forrestal 
Building.  1000  bidependence  Avenue. 
SW.  Washington.  DC  20585  between  9 
a.m.  and  4  p.m..  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
available  at  the  Public  Reading  Room 
located  at  the  Board's  office  at  9035 
North  Wadsworth  Parkway.  Suite  2250. 
Westminster.  CO  80021;  telephone  (303) 
420-7855.  Hours  of  operation  for  the 
Public  Reading  Room  are  9:00  am  and 
4:00  pm  on  Monday  through  Friday. 
Minutes  will  also  be  made  available  by 
writing  or  calUng  Deb  Thompson  at  the 
Board's  office  address  or  telephone 
number  listed  above. 


Issued  at  Washington,  DC  on  December  18. 
1998. 

Rachel  M.  Samuel. 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  98-34086  Filed  12-23-98;  8:45  am] 

BILUNG  CODE  6450-01-l> 


DEPARTMENT  OF  ENERGY 
Office  of  Fossil  Energy 
Pocket  No.  FE-R-7»-43B] 

Electric  and  Gas  Utilities  Covered  in 
1999  by  Titles  I  and  ill  of  the  Public 
Utility  Regulatory  Policies  Act  of  1978 
and  Requirements  for  State  Regulatory 
Authorities  To  Notify  the  Department 
of  Energy 

AGENCY:  Office  of  Fossil  Energy. 
Department  of  Energy. 
ACTION:  Notice. 


SUMMARY:  Sections  102(c)  and  301(d)  of 
the  Public  Utility  Regulatory  Policies 
Act  of  1978  (PURPA)  require  the 
Secretary  of  Energy  (Secretary)  to 
publish  a  list,  before  the  beginning  of 
each  calendar  year,  identifying  each 
electric  utility  and  gas  utility  to  which 
Titles  I  and  III  of  PURPA  apply  during 
such  calendar  year.  In  addition,  sections 
102(c)  and  301(d)  of  PURPA  require 
each  State  regulatory  authority  to  notify 
the  Secretary  of  each  electric  utility  and 
gas  utility  on  the  list  for  which  such 
State  regulatory  authority  has 
ratemaking  authority.  This  Notice  is  to 
announce  the  availability  of  the  1999 
list  of  electric  and  gas  utilities  and  to 
request  written  comments  on  the 
accuracy  of  the  list. 

The  Ust  is  available  both  in  hard  copy 
and  electronically.  The  hard  copy 
version  of  the  1999  list  is  being 
provided  by  mail  to  all  State  regulatory 
authorities.  Other  parties  interested  in 
receiving  the  hard  copy  of  the  list  may 
contact  the  FOR  FURTHER  INFORMATION 
CONTACT  identified  below,  hi  addition, 
the  Office  of  Coal  &  Power  Import  and 
Export  operates  a  web  site  as  a  service 
to  commercial  and  government  users,  as 
well  as  the  general  pubUc.  The  1999  list 
is  available  by  accessing  the  web  site  at: 

http://www.fe.doe.gov/coal_power/ 
elec_reg/elec_reg.htm 

DATES:  Notifications  by  State  regulatory 
authorities  and  written  comments  must 
be  received  no  later  than  4:30  p.m.  on 
February  15,  1999. 

ADDRESSES:  Notifications  and  written 

comments  should  be  forwarded  to:  U.S. 

Department  of  Energy,  Office  of  Coal  & 

Power  Import  and  Export,  FE-27, 1000 

Independence  Avenue,  SW.  Room  4G- 
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D25,  Docket  No.  FE-R-79-43B. 
Washington.  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Mintz,  Office  of  Coal  &  Power 
Import  and  Export,  Office  of  Fossil 
Energy,  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW.,  Room 
♦G-025.  FE-27,  Washington,  DC  20585, 
Telephone  202/586-9506. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Pursuant  to  sections  102(c)  and  301(d) 
of  PURPA,  Pub.  L.  95-617. 92  Stat.  3117 
et  seq.  (16  U.S.C.  2601  et  seq., 
hereinafter  referred  to  as  the  Act)  the 
Department  of  Energy  (DOE)  is  required 
to  publish  a  list  of  utilities  to  which 
Titles  I  and  IH  of  PURPA  apply  in  1999. 

State  regulatory  authorities  are 
required  by  the  Act  to  notify  the 
Secretary  as  to  their  ratemaking 
authority  over  the  Usted  utiUties.  The 
inclusion  or  exclusion  of  any  utiUty  on 
or  from  the  list  does  not  affect  the  legal 
obUgations  of  such  utility  or  the 
responsible  authority  under  the  Act. 

The  term  "State  regulatory  authority" 
means  any  State,  including  the  District 
of  Columbia  and  Puerto  Rico,  or  a 
poUtical  subdivision  thereof,  and  any 
agency  or  instrumentality,  which  has 
authority  to  fix,  modify,  approve,  or 
disapprove  rates  with  respect  to  the  sale 
of  electric  energy  or  natural  gas  by  any 
utility  (other  than  such  State  agency).  In 
the  case  of  a  utiUty  for  which  the 
Tennessee  Valley  Authority  (TVA)  has 
ratemaking  authority,  the  term  "State 
regulatory  authority"  means  the  TVA. 

Title  I  of  PURPA  sets  forth  ratemaking 
and  regulatory  policy  standards  with 
respect  to  electric  utilities.  Section 
102(c)  of  Title  I  requires  the  Secretary  to 
publish  a  hst,  before  the  beginning  of 
each  calendar  year,  identif3^ng  each 
electric  utiUty  to  which  Title  I  appUes 
during  such  calendar  year.  An  electric 
utility  is  defined  as  any  person.  State 
agency,  or  Federal  agency  that  sells 
electric  energy.  An  electric  utility  is 
covered  by  Title  I  for  any  calendar  year 
if  it  had  total  sales  of  electric  energy,  for 
purposes  other  than  resale,  in  excess  of 
500  milUon  kilowatt-hovu«  during  any 
calendar  year  beginning  after  December 
31, 1975,  and  before  the  immediately 
preceding  calendar  year.  An  electric 
UtiUty  is  covered  in  1999  if  it  exceeded 
the  threshold  in  any  year  from  1976 
through  1997. 

Title  m  of  PURPA  addresses 
ratemaking  and  other  regulatory  policy 
standards  with  respect  to  natural  gas 
UtiUties.  Section  301(d)  of  Title  HI 
requires  the  Secretary  to  publish  a  list, 
before  the  beginning  of  each  calendar 
year,  identi^^g  each  gas  utiUty  to 


which  Title  in  appUes  during  such 
calendar  year.  A  gas  utiUty  is  defined  as 
any  person.  State  agency,  or  Federal 
agency,  engaged  in  the  local  distribution 
of  natural  gas  and  the  sale  of  natural  gas 
to  any  ultimate  consumefof  natural  gas. 
A  gas  UtiUty  is  covered  by  Title  III  if  it 
had  total  s^es  of  natural  gas,  for 
purposes  other  than  resale,  in  excess  of 
10  bilUon  cubic  feet  during  any  calendar 
year  beginning  after  December  31, 1975, 
and  before  the  immediately  preceding 
calendar  year.  A  gas  utiUty  is  covered  in 
1999  if  it  exceeded  the  threshold  in  any 
year  from  1976  through  1997. 

In  compiUng  the  list  pubUshed  today, 
the  DOE  revised  the  1998  Ust  (63  FR 
475,  January  6.  1998)  upon  the 
assiunption  that  all  entities  included  on 
the  1998  list  are  properly  included  on 
the  1999  Ust  unless  the  DOE  has 
information  to  the  contrary.  In  doing 
this,  the  DOE  took  into  account 
information  included  in  public 
dociunents  regarding  entities  which 
exceeded  the  PURPA  thresholds  for  the 
first  time  in  1997.  The  DOE  beUeves  that 
it  will  become  aware  of  any  errors  or 
omissions  in  the  list  published  today  by 
means  of  the  comment  process  called 
for  by  this  Notice.  The  DOE  will,  after 
consideration  of  any  comment  and  other 
information  available  to  the  DOE, 
provide  written  notice  of  any  further 
additions  or  deletions  to  the  list. 

n.  Notification  and  Comment 
Procedures 

No  later  than  4:30  p.m.  on  February 
15, 1999,  each  State  regulatory  authority 
must  notify  the  DOE  in  writii^  of  each 
utiUty  on  die  Ust  over  which  it  has 
ratemaking  authority.  Two  copies  of 
such  notification  should  be  submitted  to 
the  address  indicated  in  the  ADDRESS 
section  of  this  Notice  and  should  be 
identified  on  the  outside  of  the  envelope 
and  on  the  document  with  the 
designation  "Docket  No.  FE-*-79- 
433."  Such  notification  should  include: 

1.  A  complete  list  of  electric  utilities 
and  gas  utiUties  over  which  the  State 
regulatory  authority  has  ratemaking 
authority; 

2.  Legal  citations  pertaining  to  the 
ratemaking  authority  of  the  State 
regulatory  authority;  and, 

3.  For  any  Usted  utiUty  known  to  be 
subject  to  other  ratemaking  authorities 
within  the  State  for  portions  of  its 
service  area,  a  precise  description  of  the 
portion  to  which  such  notification 

appUes! 

All  interested  persons,  including  State 
regulatory  authorities,  are  invited  to 
comment  in  writing,  no  later  than  4:30 
p.m.  on  February  15, 1999,  on  any  errors 
or  omissions  with  respect  to  the  Ust. 
Two  copies  of  such  comments  should  be 


sent  to  the  address  indicated  in  the 
ADDRESS  section  of  this  Notice  and 
should  be  identified  on  the  outside  of 
the  envelope  and  on  the  document  with 
the  designation  "Docket  No.  FE-R-79- 
43B."  Written  comments  should  include 
the  commenter's  name,  address,  and 
telephone  nimiber. 

All  notifications  and  comments 
received  by  the  DOE  will  be  made 
available,  upon  request,  for  public 
inspection  and  copying  in  the  Freedom 
of  biformation  Reading  Room.  Room 
lE-190. 1000  Independence  Avenue. 
SW,  Washington.  IX  20585,  between 
the  hours  of  9  a.m.  and  4  p.m..  Monday 
through  Friday,  except  Feideral  holidays. 

m.  List  of  Electric  Utilities  and  Gas 
Utilities 

The  1999  list  consists  of  two  parts 
(Appendices  A  and  B).  Each  displays  a 
different  tabulation  of  the  utilities  that 
meet  PURPA  coverage  requirements.  As 
stated  above,  the  inclusion  or  exclusion 
of  any  utiUty  on  or  from  the  Usts  does 
not  affect  that  utility's  legal  obligations 
or  those  of  the  responsible  State 
regulatory  authority  under  PURPA. 

Appendix  A  contains  a  Ust  of  utilities 
which  are  covered  by  PURPA.  These 
utiUties  are  grouped  by  State  and  by  the 
regulatory  authority  within  each  State. 
Also  included  in  this  Ust  are  utilities 
which  are  covered  by  PURPA  but  which 
are  not  regulated  by  the  State  regulatory 
authority.  This  tabulation,  including 
explanatory  notes,  is  based  on 
information  provided  to  the  DOE  by 
State  regulatory  authorities  in  response 
to  the  January  6, 1998  Federal  Register 
notice  (63  FR  475)  requiring  each  SUte 
regulatory  authority  to  notify  the  DOE  of 
each  utiUty  on  the  Ust  over  which  it  has 
ratemaking  authority,  pubUc  comments 
received  with  respect  to  that  notice,  and 
information  subsequently  made 
available  to  the  DOE. 

Tlie  utilities  classified  in  Appendix  A 
as  not  regulated  by  the  State  regulatory 
authority,  in  fact,  may  be  regulated  by 
local  municipal  authorities.  These 
municipal  authorities  would  be  State 
agencies  as  defined  by  PURPA  and  thus 
have  responsibiUties  under  PURPA 
identical  to  those  of  the  SUte  regulatory 
authority.  Therefore,  each  such 
municipaUty  is  to  notify  the  DOE  of 
each  utiUty  on  the  list  over  which  it  has 
ratemaking  authority. 

In  Appendix  B.  the  utilities  are  Usted 
alphabeticaUy.  subdivided  into  electric 
utiUties  and  gas  utiUties,  and  further 
subdivided  by  type  of  ownership: 
investor-owned  utiUties.  pubUcly- 
owned  utilities,  and  rural  cooperatives. 

Those  parties  interested  in  accessing 
the  Ust  electronically  through  our  web 
site  may  do  so  by  coatacting  http:// 
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www.fB.doe.gov/coal power/elec__reg/ 

elec__reg.htm.  Once  you  have  accessed 
our  web  site  just  follow  the  directions 
to  the  1999  Ust. 

The  changes  to  the  1998  list  of  electric 
and  gas  utilities  are  as  follows: 


Additions: 

Central  Iowa  Power  Cooperative  (lA) 
College  Station  Utilities  (TX) 
Concord  Electric  Company  (NH) 
Connecticut  Valley  Electric  Company  (NH) 
Com  Belt  Power  Cooperative  (lA) 
Denton  Municipal  Utilities  (TX) 
Exeter  ft  Hampton  Electric  Company  (NH) 
Kirkwood  Electric  (CA) 
Lake  Superior  Water,  Light  and  Power  (WI) 
New  Braunfels  Utilities  (TX) 
Northwest  Iowa  Power  Cooperative  (lA) 
West  Coast  Gas  (CA) 

(Public  Utility  Regulatory  Policies  Act  of 
1978,  Pub.  L  95-617.  92  Stat.  3117  et  sea. 
(16  U.S.C.  2601)  et.  seq.)) 

Issued  in  Washington,  DC.,  on  December 
17, 1998. 

Anthony  J.  Como, 

Manager,  Electric  Power  Regulation.  Office 
of  Coal  and  Power  Im/Ex.  (^ce  of  Fossil 
Energy. 

IFR  Doc  98-34087  Filed  12-23-98;  8:45  am] 
MUMQ  CODE  Ma*-ei-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctol  No.  TII9»-1-2(M)01] 

Algonquin  Gas  Transmission 
Company;  Notice  of  Compliance  Hling 

December  18, 1998. 

Take  notice  that  on  E)eceniber  14, 
1998,  Algonquin  Gas  Transmission 
Company  (Algonquin)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Fourth  Revised  Volume  No.  1.  Third 
Revised  Sheet  No.  687.  to  become 
effective  December  1. 1998. 

Algonquin  asserts  that  the  above 
listed  tariff  sheet  is  being  filed  in 
compUance  with  the  Commission's 
November  27. 1998  letter  order  in 
Docket  No.  TM99-1-20  in  which  the 
Commission  directed  Algonquin  to  file 
additional  information  to  support  its 
waiver  request  in  its  October  30, 1998 
filing  to  permit  the  computation  of  the 
Fuel  Reimbursement  Quantity  Deferred 
Account  surcharge  solely  on  the  basis  of 
actual  cash  transactions  to  reflect 
current  Commission  policy,  as 
expressed  in  Koch  Gateway  Pipeline 
Co.,  76  FERC  1 61.296  (1996).  followed 
more  recently  in  ANR  Pipeline  Co..  80 
FERC  1 61.173  (1997),  and  since 
Algonquin's  tariff  permits  the  use  of 
imputed  values  in  part.  Algonquin 
states  that  the  revised  tariff  provision  is 


being  submitted  as  an  alternative  to  the 
prospective  portion  of  Algonquin's 
October  30  waiver-request,  consistent 
with  the  Commission's  policy. 

Algonquin  also  states  that  the  filing 
includes  the  data  required  by  the 
Commission's  order;  i.e.,  a  detailed 
explanation  and  workpapers  showing 
the  differences  between  the  adjtistments 
contained  in  Algonquin's  filing  in 
Docket  No.  TM99-1-20  and  those 
which  would  have  occurred  under  the 
procedures  previously  followed  by 
Algonquin  and  approved  by  the 
Commission. 

Algonquin  states  that  copies  of  the 
filing  were  mailed  to  all  affected 
customers  of  Algonquin  and  interested 
state  commissions,  as  well  as  all  parties 
in  Docket  No.  TM99-1-20-O00. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE,  Washington.  DC 
20426.  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Pubhc  Reference 
Room. 

David  P.  Baagen, 
Secretajy. 
(PR  Doc.  98-34084  Filed  12-23-98;  8:45  am] 

BILUNG  COOE  ni7-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  ER9»-198-000| 

Constellation  Energy  Source,  Inc.; 
Notice  of  Issuance  of  Order 

December  18, 1998. 

Constellation  Energy  Source.  Inc. 
(CES).  a  wholly-owned  subsidiary  of 
Baltimore  Gas  &  Electric  Company,  filed 
an  application  seeking  Commission 
authorization  to  engage  in  the  wholesale 
sale  and  brokering  of  electric  energy  and 
capacity  at  market-based  rates,  and  for 
certain  waivers  and  authorizations.  In 
particular,  CES  requested  that  thb 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liabiUUes  by  CES.  On  December  18, 
1998.  the  Commission  issued  an  Order 
Conditionally  Accepting  For  Filing 


Proposed  Market-Based  Rates  (Order),  in 
the  above-docketed  proceeding. 

The  Conunission's  December  18. 1998 
Order  granted  the  request  for  blanket 
approval  under  Part  34.  subject  to  the 
conditions  found  in  ordering  Paragraphs 
(E).(F).and(H): 

(E)  Within  30  days  of  the  date  of 
issuance  of  this  order,  any  person 
desiring  to  be  heard  or  to  protest  the 
Commission's  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liabilities  by  CES  should  file  a  motion 

to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure,  18  CFR  385.211  and 
385.214. 

(F)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (E)  above,  CES  is  hereby 
authorized  to  issue  securities  and 
assume  obligations  and  liabilities  as 
guarantor,  indorser,  surety  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issue  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  CES, 
compatible  with  the  public  interest,  and 
reasonably  necessary  or  appropriate  for 
such  purposes. 

(H)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  pubUc  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of  CES' 
issuances  of  securities  or  assumptions  of 
liabilities*  *  *. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  January 
19, 1999. 

Copies  of  the  hill  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street.  NE, 
Washington.  DC  20426. 
David  P.  Boergen, 
Secretary. 

[FR  Doc.  98-34072  Filed  12-23-98;  8:45  am] 
BiLUNQ  COM  tni-t-m 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  Na  RP9e-2S0-002  and  TM99-2-^1- 
002(NotconsolidalKq 

NorAm  Gas  Transmission  Company; 
Notice  of  Proposed  Changes  in  FERC 
GasTaritr 

December  18, 1998. 

Take  notice  that  on  December  14, 
1998,  NorAm  Gas  Transmission 
Company  (ANGT)  tendered  for  filing  as 
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part  of  its  FERC  Gas  Tariff,  Fourth 
Revised  Volume  No.  1,  the  following 
revised  tariff  sheets  to  be  effective  as 
indicated: 

Docket  No.  RP98-259-001 
2nd  Sub  Thirteenth  Revised  Sheet  No.  5 
Effective  November  1, 1998 

Docket  No.  TM99-2-31-001 

2nd  Sub  Fourteenth  Revised  Sheet  No.  5 

Effective  November  1, 1998 
Fifteenth  Revised  Sheet  No.  5  Effective 

December  7, 1998 

NGT  states  that  the  purpose  of  this 
filing  is  to  reflect  the  change  in  effective 
date  from  November  1, 1998  to 
December  7, 1998  for  the  inclusion  of  its 
Electric  Power  Cost  tracker  in  Overrun 
Rates  in  compliance  with  the 
Commission's  December  4, 1998  Letter 
Order. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergen. 
Secretary. 
(FR  Doc.  9»-34081  Filed  12-23-98;  8:45  am) 

■RUNG  OOOE  •717-41-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

PodtM  No.  RPM-182-00(q 

Tfunldine  Gas  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

December  18. 1998. 

Take  notice  that  on  December  14, 
1998,  Trunkline  Gas  Company 
(Trunkline)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  tariff  sheets  listed  on 
Appendix  A  attached  to  the  fiUng,  to  be 
effective  January  14, 1999. 

Trunkline  states  that  the  purpose  of 
this  filing,  made  in  accordance  with  the 
provisions  of  section  154.202  of  the 
Commission's  Regulations,  is  to 
implement  a  new  rate  schedule.  Rate 
Schedule  FFZ  for  Flexible  Field  Zone 
Transportation  Service,  piu«uant  to 


Trunkline's  blanket  certificate 
authorization  tmder  section  284.221  of 
the  Commission's  Regulations. 
Accordingly,  this  filing  includes  tariff 
sheets  for  the  new  rate  schedule  and 
form  of  service  agreement,  as  well  as 
conforming  revisions  to  various  other 
tariff  provisions  to  reflect  the  addition 
of  Rate  Schedule  FFZ  to  the  menu  of 
services  Trunkline  makes  available  to  its 
shippers.  Trunkline  proposes  to  offer  a 
flexible  firm  transportation  service 
under  Rate  Schedule  FFZ  for  shippers 
that  are  willing  to  make  a  commitment 
to  Trunkline  for  their  leasehold  interest 
in  identified  Outer  Continental  Shelf 
fields. 

Tnmkline  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
customers  and  appUcable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  PubUc  Reference 
Room. 

David  P.  Boergen, 
Secretary. 

IFR  Doc.  98-34082  Filed  12-23-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Comnrission 

[Doclwt  Na  RP9»-183-00(I1 

Vilcing  Gas  Transmission  Company; 
Notice  of  Filing  and  Refund  Report 

December  18, 1998. 

Take  notice  that  on  December  14, 
1998,  Vildng  Gas  Transmission 
Company  (Viking)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Fu«t  Revised 
Volume  No.  1.  the  tariff  sheets  listed  on 
Appendix  A  to  this  filing. 

Viking  proposed  that  1st  Rev  Sub 
Tenth  Revised  Sheet  No.  6  be  made 
effective  on  November  1, 1997  and  that 
the  other  tariff  sheets  Usted  on 


Appendix  A  be  made  effective  as 
designated  thereon. 

Viking  also  submits  a  refund  report 
labeled  "Expansion  Contracts  Demand 
Revenue  Adjustments"  that  details 
refunds  Viking  is  making  to  its  Rate 
Schedule  FT-C  expansion  customers. 

Viking  states  that  the  purpose  of  this 
filing  is  to  make  a  Umited  Section  4 
filing  pursuant  to  15  U.S.C.  §  717c  to 
true-up  Viking's  initial  incremental 
demand  rate  for  Rate  Schedule  FT-C 
service  to  $8.63  per  month  and  to 
refund  the  difference  between  the  initial 
and  trued-up  rates  for  Rate  Schedule 
FT-C  expansion  service.  On  November 
12, 1996,  Viking  Gas  Transmission 
Company  filed  in  Docket  No.  CP97-93- 
000,  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act,  to  construct  and 
operate  29.4  miles  of  pipeline  looping 
and  related  facilities.  As  discussed  in 
the  Commission's  May  6. 1997  "Order 
Issuing  Certificate"  in  Docket  No.  CP97- 
93-000,  79  FERC  161,136  (May  6, 1997 
Order),  Viking  proposed  to  m^  a 
retroactive  true-up  filing  to  adjust  the 
initial  rate  for  FT-C  service  of  $8.65 
Dth/month  after  a  final  accounting  of 
the  project  was  completed  with  Viking 
refunding  the  difference  between  the 
initial  and  trued-up  rates  for  Rate 
Schedule  FT-C  expansion  service  to  its 
customers.  See  Viking  Gas  Transmission 
Company.  79  FERC  161.136,  at  61,575 
(1997).  On  September  23. 1997,  Viking 
filed  in  Docket  No.  RP97-534-000  to 
establish  Rate  Schedule  FT-C  and  to 
"  implement  the  initial  incremental 
demand  rate  of  $8.65  Dth/month 
approved  by  the  Commission  in  the  May 
6, 1997  Order. 

Viking  states  that  Sheet  No.  6  reflects 
Viking's  trued-up  rates  for  its  Rate 
Schedule  FT-C  expansion  service. 
Viking  is  also  fiUng  workpapers  that 
update  the  exhibits  that  Viking  filed  on 
November  12, 1996  in  Docket  No.  CP97- 
93-000  as  part  of  its  "Abbreviated 
AppUcation  for  a  Certificate  of  PubUc 
Convenience  and  Necessity."  These 
workpapers  detail  the  differences 
between  the  costs  underlying  Viking's 
initial  and  trued-up  rates  for  Rate 
Schedule  FT-C  service  as  well  as  the 
development  of  Viking's  trued-up  Rate 
Schedule  FT-C  rates.  Viking's  refund 
report  details  the  refund  and  interest 
owed  to  Viking's  Rate  Schedule  FT-C 
customers.  (18  CFR  154.501).  Viking 
further  states  that  it  is  refunding  these 
amounts  to  its  Rate  Schedule  FT-C 
expansion  customers  in  January  1999  by 
applying  the  refund  amoimts  to  its 
invoices  for  December  1998.  Viking 
began  invoicing  based  on  its  trued-up 
rates  for  services  rendered  in  December 
1998. 
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Viking  states  that  copies  of  the  filing 
have  been  mailed  to  all  of  its 
jurisdictional  customers  and  to  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  fiJed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  Mdshing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room 

David  P.  Boo-gan, 

Secretary. 

(FR  Doc.  98-34083  Filed  12-23-98;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notics  of  Non-Project  Use  of  Project 
Lands  and  Waters 

December  18, 1998. 

Take  notice  that  the  following 
hydroelectric  appUcation  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Non-Project 
Use  of  Project  Lands  and  Waters. 

b.  Project  No:  1494-166. 

c.  Date  Filed:  November  4, 1998. 

d.  Applicant:  Grand  River  Dam 
Authority. 

e.  Name  of  Project:  Pensacola. 

f.  Location:  The  Pensacola  Project  is 
located  on  the  Grand  (Neosho)  River  in 
Craig,  Delaware,  Mayes,  and  Ottawa 
Counties,  Oklahoma. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §  791(a)-825(r). 

h.  Applicant  Contact:  Mary  E.  Von 
Drehle,  Grand  River  Dam  Authority, 
P.O.  Box  409,  Vinita,  OK  74301,  (918) 
256-5545. 

i.  FERC  Contact:  Jon  Cofi'ancesco, 
(202) 219-0079. 

j.  Comment  Date:  January  28, 1999. 

k.  Description  of  Project:  Grand  River 
Dam  Authority,  hcensee  for  the 
Pensacola  Project,  requests  Commission 
authorization  to  issue  a  permit  to  Glen 
Tucker,  d/b/a  Shangri-La  Marina 


(permittee),  to  dredge  600  cubic  yards  of 
material  bom  the  west  side  of  the 
existing  marina  to  make  room  for 
additional  boat  slips.  The  permittee 
proposes  to  remove  28  existing  boat 
slips  and  install  three,  10'x50' 
breakwaters  and  51  new  boat  sHps  at  the 
site.  The  dredge  material  would  be 
placed  on  the  permittee's  property 
located  above  the  757  foot  elevation. 
The  marina  will  have  a  total  of  171  slips 
upon  completion  of  the  proposed 
expansion. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl . 
andD2. 

B.  Comments.  Protests,  or  Motions  to 
Intervene — ^Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  tl\e 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210.  385.211. 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
apphcation. 

Cl.  Filing  and  Service  of  Responsive 
Docimjents — ^Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  "PROTEST".  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  re(ers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary.  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  NE,  Washington  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
appUcation.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
fit>m  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 


be  sent  to  the  Applicant's 

representatives. 

David  P.  Boetgera, 

Secretary. 

IFR  Doc.  98-34073  Filed  12-23-98;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Intent  To  File  an  Application 
for  a  New  License 

December  18. 1998. 

a.  Type  of  Filing:  Notice  of  Intent  To 
File  an  Application  for  a  New  License. 

b.  Project  No.:  2516. 

c.  Date  Filed:  December  7, 1998. 

d.  Submitted  By:  The  Potomac  Edison 
Company-current  licensee,  doing 
business  as  Allegheny  Power. 

e.  Name  of  Project:  Dam  No.  4  Hydro 
Station. 

f.  Location:  On  the  Potomac  River, 
near  the  Town  of  Shepherdstown,  in 
Berkeley  County,  West  Virginia.  The 
project  dam  and  reservoir  are  owned  by 
the  United  States  and  operated  by  the 
National  Park  Service. 

g.  Filed  Pursuant  to:  Section  15  of  the 
Federal  Power  Act. 

h.  Licensee  Contact: 

Allegheny  Power,  Greensbuig  Corporate 
Center,  800  Cabin  Hill  Drive, 
Greensburg,  PA  15601;  Attention: 
Charles  L.  Simons,  (724)  838-6397 

The  Potomac  Edison  Company,  10435 
Downsville  Pike,  Hagerstown,  MD 
21740;  Attention:  Murlene  Brooks 


i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Tom 
Dean,  E-mail  address, 
thomas.dean@ferc.fed.us,  or  telephone 
(202)  21&-2778. 

j.  Effective  date  of  current  license: 
December  1, 1976. 

k.  Expiration  date  of  current  license: 
December  31,  2003. 

1.  Description  of  the  Project:  The 
project  consists  of  the  following 
facilities:  (1)  a  230-foot-long,  50-foot- 
wide  headrace;  (2)  a  stone  and  concrete 
powerhouse  containing  three  generating 
units  with  a  total  installed  capacity  of 
1 ,900  kW;  (3)  a  600-foot-long,  80-foot- 
wide  taihrace;  (4)  a  substation;  (5)  a  4.5- 
mile-long,  34.5-kV  transmission  line; 
and  (6)  other  appurtenances. 

m.  Each  application  for  a  new  license 
and  any  competing  license  applications 
must  be  filed  with  the  Commission  at 
least  24  months  prior  to  the  expiration 
of  the  existing  license.  All  applications 
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for  license  for  this  project  must  be  filed 

by  December  31.  2001. 

David  P.  BougMV. 

Secretary. 

|FR  Doc  98-34074  Filed  12-23-«8: 8:45  am] 
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project  must  be  filed  by  December  31. 

2001. 

David  P.  Boargen, 

Secretary. 

IFR  Doc.  98-34075  Filed  12-23-98;  8:45  am] 

BIUJMQ  CODE  anT-ai-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Intent  To  File  an  Application 
for  a  Subsequent  Ucenae 

December  18. 1998. 

a.  Type  of  Filing:  Notice  of  Intent  To 
File  an  Application  for  a  Subsequent 
License. 

b.  Fro/ert  No.;  2517. 

c  Date  Filed:  December  7. 1998. 

d.  Submitted  By:  The  Potomac  Edison 
Company-cunent  licensee,  doing 
business  as  Allegheny  Power. 

e.  Aftune  of  Project:  Dam  No.  5  Hydro 
Station. 

f.  Location:  On  the  Potomac  River, 
near  the  Town  of  Hedgeville,  in 
Berkeley  County,  West  Virginia.  The 
project  dam  and  reservoir  are  owned  by 
the  United  States  and  operated  by  the 
National  Paric  Service. 

g.  Filed  Pursuant  to:  Section  15  of  the 
Federal  Power  Act. 

h.  Licensee  Contact: 

Allegheny  Power,  (keensburg  Corporate 
Center,  800  Cabin  Hill  Drive, 
(keen^urg,  PA  15601;  Attention: 
Charles  L.  Simons,  (724)  838-6397 

The  Potomac  Edison  Company,  10435 
Downsville  Pike.  Hagerstown,  MD 
21740;  Attention:  Marlene  Brooks 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Tom 
Dean,  E-mail  address, 
thomas.dean0ferc.fed.us,  or  telephone 
(202)  219-2778 

j.  Effective  date  of  current  license: 
December  1, 1976 

k.  Expiration  date  of  current  license: 
December  31,  2003 

1.  Description  of  the  Project:  The 
project  consists  of  the  following  existing 
facilities:  (1)  a  40-foot  by  50-foot 
headrace;  (2)  a  brick  and  concrete 
poweriiouse  containing  two  generating 
units  with  a  total  installed  capacity  of 
1,210  kW;  (3)  a  tailrace;  and  (4)  other 
appurtenances. 

m.  Each  application  for  a  subsequent 
license  and  any  competing  license 
•applications  must  be  filed  with  the 
Commission  at  least  24  months  prior  to 
the  expiration  of  the  existing  license. 
All  applications  for  license  for  this 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
HIing  and  Request  for  Motions  To 
Intervene  and  Protest 

December  18, 1998. 

Take  notice  that  the  following 
hydroelectric  appUcation  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  P-11630-000. 

c.  Date  filed:  November  6. 1998. 

d.  Applicant:  Universal  Electric 
Power  Corp. 

e.  Name  of  Project:  Allegheny  Lock 
and  Dam  No.  2  l4oject 

f.  Location:  At  the  existing  U.S.  Army 
Corps  of  Eng^eers'  Allegheny  Lock  and 
Dam  No.  2  on  the  All^heny  River,  near 
the  Town  of  Sharpsbiug,  Allegheny 
County,  Peimsylvania. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C  §§  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Ronald  S. 
Feltenbeiger,  Universal  Electric  Power 
Corp.,  1145  Highbrook  Street,  Akron. 
Ohio  44301,  (330)  535-7115. 

i.  FERC  Contact:  Ed  Lee  (202)  219- 
2808  or  E-mail  address  at 
Lee.Ed^^ERC.fied.us. 

j.  Comment  Date:  F^ruary  16. 1999. 

k.  Description  of  Inject:  The 
proposed  project  would  utilize  the 
existing  U.S.  Army  Corps  of  Engineers' 
Alle^eny  Lock  and  Pam  No.  2  and 
Reservoir,  and  would  consist  of  the 
following  facilities:  (1)  A  new 
powrahouse  to  be  constructed  on  the 
tailrace  side  of  the  dam  having  an 
installed  capacity  of  8,940  kilowatts;  (2) 
a  new  transmission  line;  and  (3) 
appurtenant  facilities.  The  proposed 
average  anniml  generation  is  estimated 
to  be  55  gigawatthours.  The  cost  of  the 
studies  undw  the  permit  will  not  exceed 
$1,800,000. 

1.  TTu's  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7. 
A9.  AlO,  B.  C.  and  D2. 

m.  Available  Locations  of 
Application:  A  copy  of  the  appUcation 
is  available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  and  Files  Maintenance 
Branch,  located  at  888  North  Capitol 


Street,  NE,  Room  2-A.  Washington,  DC 
20426,  or  by  calling  (202)  219-1371.  A 
copy  is  also  available  for  inspection  and 
reproduction  at  Universal  Electric 
Power  Corp.,  Mr.  Ronald  S. 
Feltenbeiger.  1145  Highbrook  Street. 
Akron.  Ohio  44301.  (330)  535-7115.  A 
copy  of  the  appUcation  may  also  be 
viewed  or  printed  by  accessing  the 
Commission's  website  on  the  Internet  at 
www.ferc.fed.us.  For  assistance,  users 
may  call  (202)  208-2222. 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

A7.  Preliminary  Permit — ^Any 
qualified  development  applicant 
desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  aUows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 

application.  A  competing  license   

application  mtist  conform  with  18  CFR 
4.30(b)  and  4.36. 

A9.  Notice  of  Intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  appUcant(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — ^A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
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studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

B.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION" 
"COMPETING  APPUCATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission.  888  First  Street,  NE, 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  appUcation 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

D2.  Agency  Comments— Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
David  P.  Boogera, 
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December  18, 1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  P-1 163 1-000. 

c.  Date  filed:  November  6, 1998. 

d.  Applicant:  Universal  Electric 
Power  Corp. 

e.  Name  of  Project:  Allegheny  Lock 
and  Dam  No.  4  Project. 

f.  Location:  At  the  existing  U.S.  Army 
Corps  of  Engineers'  Allegheny  Lock  and 
Dam  No.  4  on  the  Allegheny  River,  near 
the  Town  of  Brackenridge,  Allegheny 
County,  Pennsylvania. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §§  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Ronald  S. 
Feltenberger,  Universal  Electric  Power 
Corp.,  1145  Highbrook  Street,  Akron, 
Ohio  44301,  (330)  535-7115. 

i.  FERC  Contact:  Ed  Lee  (202)  219- 
2808  or  E-mail  address  at 
Lee.Ed@FERC.fed.us. 

j.  Comment  Date:  February  16, 1999. 

k.  Description  of  Project:  the  proposed 
project  would  utilize  the  existing  U.S. 
Army  Corps  of  Engineers'  Allegheny 
Lock  and  Dam  No.  4  and  Reservoir,  and 
would  consist  of  the  following  facilities: 

(1)  A  new  powerhouse  to  be  constructed 
on  the  tailrace  side  of  the  dam  having 
an  installed  capacity  of  8,600  kilowatts; 

(2)  a  new  transmission  line;  and  (3) 
appurtenant  facilities.  The  proposed 
average  annual  generation  is  estimated 
to  be  55  gigawatthours.  The  cost  of  the 
studies  under  the  permit  will  not  exceed 
$1,800,000. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7 
A9.  AlO,  B.  C.  and  D2. 

m.  Available  Locations  of 
Application:  A  copy  of  the  application 
is  available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  and  Files  maintenance 
Branch,  located  at  888  North  Capital 
Street.  N.E..  Room  2-A.  Washington. 
D.C.  20426,  or  by  calling  (202)  21»- 
1371.  A  copy  is  also  available  for 
inspection  and  reproduction  at 
Universal  Electric  Power  Corp.,  Mr. 
Ronald  S.  Feltenberger  1145  Highbrook 
Street,  Akron,  Ohio  44301,  (330)  535- 
7115.  A  copy  of  the  application  may 
also  be  viewed  or  printed  by  accessing 


the  Commission's  website  on  the 
Internet  at  www.ferc.fed.us.  For 
assistance,  users  may  call  (202)  208- 
2222. 

A5.  Preliminary  Permit— Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed     ' 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

A7.  Preliminary  Permit— Any 
qualified  development  applicant 
desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

A9.  Notice  of  intent— A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit— A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — ^Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
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'^uirements  of  Rules  of  Practice  and 
'rocedure,  18  CFR  385.210,  385.211, 
385.214.  In  detennining  the  appropriate 
Gction  to  take,  the  Commission  will 
ic^nsider  all  protests  or  other  comments 
jffled,  but  only  those  who  file  a  motion 
0  intervene  in  accordance  with  the 
jmmission's  Rules  may  become  a 
[arty  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
he  received  on  or  before  the  specified 
( omment  date  for  the  particular 
i  pphcation. 

C.  Filing  and  Service  of  Responsive 
Docimients — Any  filings  must  bear  in 
ill  capital  letters  the  title 
COMMENTS".  "NOTICE  OF  INTENT 
FILE  COMPETING  APPLICATION", 
'COMPETING  APPUCATION", 
PROTEST",  "MOTION  TO 

_  IVENE",  as  applicable,  and  the 
_  jject  Number  of  the  particular 
jpplication  to  which  the  filing  refers. 
.  Vny  of  the  above-named  documents 
nust  be  filed  by  providing  the  original 
md  the  number  of  copies  provided  by 
&e  Commission's  regulations  to:  The 
Scretary,  Federal  Energy  Regulatory 
:k>mmission.  888  First  Street.  NE, 
/Vashington,  DC  20426.  An  additional 
»py  must  be  sent  to  Director,  Division 
>f  Project  Review,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
appUcation.  A  copy  of  the  appUcation 
may  be  obtained  by  agencies  directly 
ficom  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  AppUcant's 
representatives. 
David  P.  BonfiBn, 
Secretary. 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
HIing  and  Request  for  Motions  To 
intervene  and  Protest 

December  18, 1998. 

Take  notice  that  the  followring 
hydroelectric  application  has  been  filed 


with  the  Commission  and  is  available 
for  pubUc  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  P-1 1635-000. 

c.  Date  filed:  November  17, 1998. 

d.  Applicant:  Universal  Electric 
Power  Corp. 

e.  Name  of  Project:  Point  Marion  Lock 
and  Dam  Project. 

f.  Location:  At  the  existing  U.S.  Array 
Corps  of  Engineers'  Point  Marion  Lock 
and  Dam  on  the  Monongahela  River, 
near  the  Town  of  Point  Marion,  Greene 
and  Fayette  Counties,  Pennsylvania. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §§  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Ronald  S. 
Feltenberger.  Universal  Electric  Power 
Corp.,  1145  Highbrook  Street,  Akron, 
Ohio  44301.  (330)  535-7115. 

i.  FERC  Contact:  Ed  Lee  (202)  219- 
2808  or  E-mail  address  at 
Lee.Ed@FERC.fed.us. 
i.  Comment  Date:  February  16. 1999. 
k.  Description  of  Project:  The 
proposed  project  would  utilize  the 
existing  U.S.  Army  Corps  of  Engineers' 
Point  Marion  Lock/Dam  and  Reservoir, 
and  would  consist  of  the  following 
facihties:  (1)  A  new  powerhouse  to  be 
constructed  on  the  tailraCe  side  of  the 
dam  having  an  installed  capacity  of 
3.100  kilowatts;  (2)  a  new  transmission 
Une;  and  (3)  appurtenant  facilities.  The 
proposed  average  annual  generation  is 
estimated  to  be  19  gigawatthours.  The 
cost  of  the  studies  under  the  permit  will 
not  exceed  $1,000,000. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS,  A7. 
A9.  AlO.  B.  C.  and  D2. 

m.  Available  Locations  of 
Application:  A  copy  of  the  appUcation 
is  available  for  inspection  and 
reproduction  at  the  Commission's 
PubUc  Reference  and  Files  Maintenance 
Branch,  located  at  888  North  Capitol 
Street,  NE,  Room  2-A,  Washington,  DC 
20426,  or  by  calling  (202)  219-1371.  A 
copy  is  also  available  for  inspection  and 
reproduction  at  Universal  Electric 
Power  Corp.,  Mr.  Ronald  S.  Feltenberger 
1145  Hi^brook  Street.  Akron.  Ohio 
44301.  (330)  535-7115.  A  copy  of  the 
application  may  also  be  viewed  or 
printed  by  accessing  the  Commission's 
website  on  the  Internet  at 
wvtrw.ferc.fed.us.  For  assistance,  users 
may  call  (202)  208-2222. 

A5.  Preliminary  Permit — ^Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
appUcatiim  itself,  or  a  notice  of  intent  to 
file  such  an  appUcation,  to  the 
,  Commission  on  or  before  the  specified 
comment  date  for  the  particular 
appUcation  (see  18  CFR  4.36). 


Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  appUcation  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

A7.  Preliminary  Permit— Any 
qualified  development  applicant 
desiring  to  file  a  competing 
development  appUcation  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  appUcation,  either  a 
competing  development  appUcation  or  a 
notice  of  intent  to  file  such  an 
appUcation.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
appUcation  allows  an  interested  person 
to  file  the  competing  appUcation  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 

appUcation.  A  competing  license    

appUcation  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  si>ecify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  appUcant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  appUcation 
may  be  filed,  either  a  preliminary 
permit  appUcation  or  a  development 
appUcation  (specify  which  type  of 
appUcation).  A  notice  of  intent  must  be 
served  on  the  appUcant(8)  named  in  this 
pubUc  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — A  preUminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  AppUcant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  appUcation  to 
construct  and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  wiU 
consider  aU  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
appUcation. 
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C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION". 
"COMPETING  APPUCATION". 
"PROTEST".  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  doamients 
must  be  filed  by  providing  the  original 
and  the  nimiber  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission,  888  First  Street.  NE. 
Washington.  DC  20426.  An  additional 
copy  must  be  sent  to  Director.  Division 
of  Project  Review.  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
David  P.  Boergen. 
Secretary. 

IFR  Doc.  98-34079  Filed  12-23-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Request  for  IMotions  To 
intervene  and  Protest 

December  18, 1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  P-11636-000. 

c.  Date  filed:  November  16. 1998. 

d.  Applicant:  Universal  Electric 
Power  Corp. 

e.  Name  of  Project:  Ballville  Dam  and 
Reservoir  Project. 

f.  Location:  At  the  existing  U.S.  Army 
Corps  of  Engineers'  Ballville  Dam  on  the 


Sandusky  River,  near  the  Town  of 
Ballville.  Sandusky  County.  Ohio. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  {a)-825(r). 

h.  Applicant  Contact:  Mr.  Ronald  S. 
Feltenberger.  Universal  Electric  Power 
Corp..  1145  Highbrook  Street.  Akron. 
Ohio  44301.  (330)  535-7115. 

i.  FERC  Contact:  Ed  Lee  (202)  219- 
2808  or  E-mail  address  at 
Lee.Ed@FERC.fed.us. 

t  Comment  Date:  Februaiy  16. 1999. 
.  Description  of  Project:  The 
proposed  project  would  utilize  the 
existing  U.S.  Army  Corps  of  Engineers' 
Ballville  Dam  and  Reservoir,  and  would 
consist  of  the  following  facilities:  (1)  a 
new  powerhouse  to  be  constructed  on 
the  trailrace  side  of  the  dam  having  an 
installed  capacity  of  2.000  kilowatts;  (2) 
a  new  transmission  line;  and  (3) 
appurtenant  facilities.  The  proposed 
average  aimual  generation  is  estimated 
to  be  13  gigawatthours.  The  cost  of  the 
studies  imder  the  permit  will  not  exceed 
$1,000,000. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9.  AlO.  B.  C.  and  D2. 

m.  Available  Locations  of 
Application:  A  copy  of  the  application 
is  available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  and  Files  Maintenance 
Branch,  located  at  888  North  Capitol 
Street.  NE.  Room  2-A.  Washington.  DC 
20426.  or  by  calling  (202)  219-1371.  A 
copy  is  also  available  for  inspection  and 
reproduction  at  Universal  Electric 
Power  Corp.,  Mr.  Ronald  S.  Fehenberger 
1145  Highbrook  Street.  Akron.  Ohio 
44301.  (330)  535-7115.  A  copy  of  the 
application  may  also  be  viewed  or 
printed  by  accessing  the  Commission's 
website  on  the  Internet  at 
www.ferc.fed.us.  For  assistance,  users 
may  call  (202)  208-2222. 

A5.  Preliminary  Permit — ^Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

A7.  Preliminary  Permit — Any 
qualified  development  applicant 
desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 


specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

A9.  Notice  of  intent — ^A  notice  of 
intent  must  specify  the  exact  name, 
business,  adc&ess.  and  telephone 
number  of  the  prospective  applicant, 
and  telephone  nuimber  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit— A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — ^Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
Requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Doamients — ^Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCA-nON" 
"COMPETING  APPUCA-nON". 
"PROTEST",  "MOTION  TO 

INTERVENE",  as  appUcable,  and  the 
Project  Niunber  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 


1  aust  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Cgmmission's  regulations  to:  The 
scretary,  Federal  Energy  Regulatory 
immission,  888  First  Street,  NW, 
,.ashington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
lotice  of  intent,  competing  application 
n  motion  to  intervene  must  also  be 
»rved  upon  each  representative  of  the 
Vpplicant  specified  in  the  particular 
[pplication. 
D2.  Agency  Comments — Federal, 
Mte.  and  local  agencies  are  invited  to 
lie  comments  on  the  described 
ipplication.  A  copy  of  the  application 
lay  be  obtained  by  agencies  directly 
.om  the  Applicant.  If  an  a»ncy  does 
lot  file  comments  within  the  time 
pacified  for  filing  comments,  it  will  be 
iresumed  to  have  no  comments.  One 
(py  of  an  agency's  comments  must  also 
sent  to  the  Applicant's 
representatives. 
David  P.  Buugsrii 
Secretary. 

(FR  Doc.  98-34080  Filed  12-23-98;  8:45  ami 
■UMO  OOOE  •717-41-M 
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process,  please  contact  any  one  of  the 
following  individuals: 
Mr.  Thomas  R.  Tatham.  New  York 
Power  Authority,  (212)  468-6747, 
(212)  468-6272  (fax);  EMAIL: 
Ytathat@IP3GATE.USA.COM 

Mr.  Bill  Little,  Esq..  New  York  State 
Dept.  of  Environmental  Conservation, 
(518)  457-0986,  (518)  457-3978  (fax): 
EMAIL: 
WGLittle®GW.DEC.State.NY.US 

Dr.  Jennifer  Hill,  Ms.  Patti  Leppert- 
Slack,  Federal  Energy  Regulatory 
Commission,  (202)  219-2797 
(Jennifer),  (202)  219-2767  (Patti). 
(202)  219-0125  (fax); 

EMAIL:Jennifer.HilieFERC.FED.US 

EMAIL:Paricia.LeppertSlack© 
FERCFed.US 
Further  information  about  NYPA  and 

the  St.  Lawrence— FDR  Power  Project 

can  be  obtained  through  the  Internet  at 

http://www.stl.  nypa.gov/index.html. 

Information  about  the  Federal  Energy 

Regulatory  Commission  can  be  obtained 

at  hhtp://www.fBrc.fed.u8. 

David  P.  Boergen. 

Secretary. 

(FR  Doc  98-34076  Filed  12-23-98;  8:45  am] 


BiuJNQ  OOOE  mr-ai-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commieslon 

(Proieet  Na  200(M)10] 

Power  Authority  of  the  State  of  New 
Yorti;  Notice  of  Meeting  To  Discuss 
Settlement  for  Rellcensing  of  the  St 
Lawrence— FDR  Power  Project 

December  18, 1998. 

The  establishment  of  the  Cooperative 
Consultation  Process  (CCP)  Team  and 
the  Scoping  Process  for  relicensing  of 
the  St.  Lawrence— FDR  Power  Project 
was  identified  in  the  NOTICE  OF 
MEMORANDUM  OF  _ 

UNDERSTANDING,  FORMATION  OF 
COOPERATIVE  CONSULTATION 
PROCESS  TEAM,  AND  INTITATION  OF 
SCOPING  PROCESS  ASSOOATED 
WITH  REUCENSING  THE  ST. 
LAWREENCE-FDR  POWER  PROJECT 
issued  May  2. 1996,  and  found  in  the 
Federal  Register  dated  May  8, 1996, 
Volume  61.  No.  90,  on  page  20813. 

The  CCP  Team  will  meet  January  26- 
28, 1999  to  commence  negotiations  on 
ecological  and  local  issues.  The  meeting 
will  be  conducted  at  the  New  York 
Power  Authority's  (NYPA)  Robert  Moses 
Powerhouse,  at  10:00  a.m.,  located  in 
Massena,  New  York. 

If  you  would  like  more  information 
about  the  CCP  Team  and  the  relicensing 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-64M-2] 

Environmental  Impact  Statements; 
Notice  of  Availability 

RESPONSIBLE  AGENCY:  Office  of  Federal 

Activities,  General  Information  (202) 

564-7167  OR  (202)  564-7153. 
Weekly  receipt  of  Environmental 

Impact  Statements  Filed  December  14, 

1998  Throu^  December  18, 1998 

Pursuant  to  40  CFR  1506.9. 

EIS  No.  980510,  FINAL  SUPPLEMENT. 
NOA,  Atlantic  Sea  Scallop, 
Placopecten  Magellanicus,  (Gmelin), 
Fishery  Management  Plan  (FMP), 
Updated  and  Additional  Information, 
Amendment  No.  7,  Due:  January  25, 
1999,  Contact:  Kathi  Rodriques  (978) 
281—9300. 

EIS  No.  980511,  FINAL  SUPPLEMENT. 
NOA.  AK.  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
and  Groimdfish  of  the  Gulf  of  Alaska, 
Implementation  of  Groundfish  Total 
Allowable  Catch  Specifications  and 
Prohibited  Species  Catch  Limits 
Under  the  Authority  of  the  Fishery 
Management  Plans,  AK,  Contact: 
Steven  Pennoyer  (907)  586-7221. 
Under  §  1506.10(d)  of  the  Council  on 
Environmental  Quality  Regulations 
for  Implementing  the  Procedural 


Provisions  of  the  National 
Environmental  Policy  Act  the  US 
Environmental  Protection  Agency  has 
Granted  a  30-Day  Wavier  for  the 
above  EIS. 
EIS  No.  980512,  FINAL  EIS,  AFS,  CA, 
Desolation  Wilderness  Management 
Guidelines  Revisions  for  the  Eldorado 
National  Forest  and  the  Lake  Tahoe 
Basin  Management  Unit  (LTBMU). 
Limits  of  Acceptable  Change  (LAC), 
Eldorado  County,  CA,  Due:  January 
25, 1999,  Contact:  Daina  Erickson 
(530) 622-5061. 
EIS  No.  980513.  FINAL  EIS,  USN,  PA. 
Naval  Air  Warfare  Center  Aircraft 
Division  (NAWCAD)  Warminster. 
Disposal  and  Reuse,  Bucks  County, 
PA,  Due:  January  25, 1999,  Contact: 
Kurt  C.  Frederick  (610)  595-0728. 
EIS  No.  980514,  DRAFT  EIS,  DOE,  SC 
Savannah  River  Site  Spent  Nuclear 
Fuel  Management  Plan, 
Implementation,  Aiken  County,  SC. 
Due:  February  08, 1999,  Contact: 
Andrew  R.  Grainger  (803)  725-1523. 
EIS  No.  980515,  DRAFT  EIS,  DOE,  TN. 
NY,  IL,  NM,  Spallation  Neutron 
Source  (SNS)  Facility  Construction 
and  Operation,  Implementation  and 
Site  Selection.  Oak  Ridge  National 
Laboratory.  Oak  Ridge.  TN;  Argonne 
National  Laboratory.  Argonne.  IL; 
Brookhaven  National  Laboratory. 
Upton.  NY;  and  Los  Alamos  National 
Laboratory.  Los  Alamos,  NM,  Due: 
February  08, 1999,  Contact:  David 
Wilfert  (800)  927-9964. 
EIS  No.  980516,  FINAL  SUPPLEMENT. 
UMC.  CA.  Sewage  Effluent 
Compliance  Project,  Updated  and 
Additional  Information, 
Implementation,  Lower  Santa 
Mugarita  Basin,  Marine  Corps  Base 
Camp  Pendleton,  San  Diego  County, 
CA.  Due:  January  25. 1999.  Contact: 
Vickie  Taylor  (619)  532-3007. 
EIS  No.  980517,  DRAFT  EIS.  FHW,  HI, 
Puainako  Street  Extension  and 
Widening,  Traffic  Circulation 
Improvements,  Fimding,  South  Hilo, 
Hawaii  County,  HI,  Due:  February  22, 
1999,  Contact:  Abraham  Wong  (808) 
541-2700. 
EIS  No.  980518,  FINAL  EIS,  IBR,  CA. 
Central  Valley  Project,  Municipal  and 
Industrial  Water  Supply  Contracts 
under  Public  Law  101-514  (Section 
206).  Sacramento  County  Water 
Agency  and  San  Juan  Water  District. 
City  of  Folsom.  Sacramento  County. 
CA,  Due:  January  25, 1999.  Contact: 
Cecil  Lesley  (916)  989-^|«. 
EIS  No.  980519.  FINAL  EIS^S.  AZ. 
Windmill  Range  Allotmenfw 
Management  Plan.  Cattle  Grazing  Use. 
Implementation,  Coconino  National 
Forest,  Mormon  Lake,  Peaks  and 
Sedona  Ranger  Districts,  Coconino 
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and  Yavapai  Coiinties.  AZ,  Due: 
January  25, 1999,  Contact:  Mike 
Hannemann  (520)  774-1147. 
Dated:  December  21, 1998. 
William  D.  Dickenon. 

Director,  NEPA  Compliance  Division,  Office 

of  Federal  Activities. 

(FR  Doc.  98-34132  Filed  12-23-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

FRL-6204-q 

Underground  Injection  Control 
Program;  Hazardous  Waste  Land 
Disposal  Rsslrlctions;  Portion  for 
Reissuance  of  an  Exemption— Class  I 
Hazardous  Wests  Injection  Wells,  E.  I. 
du  Pont  de  Nemours  &  Co..  Inc. 
(DuPont) 

AGENCY:  Envirraunental  Protection 
Agency. 

ACTION;  Notice  of  final  decision  on  the 
exemption  reissuance. 


summary:  Notice  is  hereby  given  that  a 
petition  for  the  reissuance  of  an 
exemption  to  the  land  disposal 
restrictions  under  the  1984  Hazardous 
and  Solid  Waste  Amendments  to  the 
Resource  Conservation  and  Recovery 
Act  has  been  granted  to  DuPont.  for  the 
Qass  I  injection  wells  located  at  the 
Orange.  Texas  facility.  As  required  by 
40  CFR  part  148,  the  company  has 
adequately  demonstrated  to  the 
satisfaction  of  the  Environmental 
Protection  Agency  by  petition  and 
supporting  documentation  that,  to  a 
reasonable  degree  of  certainty,  there  will 
be  no  migration  of  hazardous 
constituents  from  the  injection  zone  for 
as  long  as  the  waste  remains  hazardous. 
This  final  decision  approves  the 
recompletion  of  Well  No.  3  (WDW-54) 
and  the  relocation  of  Well  No.  11 
(WDW-282).  As  required  by  40  CFR 
148.22(b)  and  40  CFR  124.10,  a  public 
notice  was  issued  on  September  29, 
1998.  The  public  comment  period 
closed  on  November  13, 1998,  and  no 
comments  were  received.  This  decision 
constitutes  final  Agency  action  and 
there  is  no  Administrative  appeal. 
DATES:  This  action  is  effective  as  of 
December  11, 1998. 
ADDRESSES:  Copies  of  the  exemption 
reissuance  and  all  pertinent  information 
relating  thereto  are  on  file  at  the 
following  location:  Environmental 
Protection  Agency,  Region  6,  Water 
Quality  Protection  Division,  Source 
Water  Protection  Branch  (eWQ-S),  1445 
Ross  Avenue,  Dallas  Texas  75202-2733. 
FOR  FURTHER  INFORMATKM  CONTACT: 


Philip  Dellinger,  Chief,  Ground  Water/ 
UIC  Section,  EPA— Region  6,  telephone 
(214)  665-7165. 
Russell  L.  Bowen, 

Acting  Director.  Water  Quality  Protection 
Division  (6WQ). 

(FR  Doc.  98-34149  Filed  12-23-98;  8:45  amj 
aiUJNG  COOE  asM-so-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

Proposed  Implementation  Guidance 
for  ttie  Revised  Ozone  and  Particulate 
Matter  (PM)  National  Amt>ient  Air 
Quality  Standards  (NAAQS)  and 
Regional  Haze  Program 

AGENCY:  Enviromnental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  extension  of  comment 
period. 


summary:  The  EPA  is  hereby  extending 
by  22  days,  the  closing  date  of  the 
public  comment  period  regarding  EPA's 
notice  of  availability  pubUshed 
November  27, 1998  at  63  FR  65593.  The 
original  comment  period  was  to  close  on 
December  28, 1998.  The  new  closing 
date  will  be  January  19, 1999. 
DATES:  Comments.  All  comments 
regarding  EPA's  notice  of  availabiUty 
issued  on  November  27, 1998  must  be 
received  by  EPA  on  or  before  close  of 
business  January  19. 1999. 
ADDRESSES:  Comments  should  be 
submitted  (in  dupUcate,  if  possible)  to: 
Air  and  Radiation  Docket  and 
Information  Center  (6101),  Attention: 
Docket  No.  A-95-38.  Category  IV-I, 
U.S.  Environmental  Protection  Agency, 
401  M  Street  SW,  Room  M-1500. 
Washington,  DC  20460.  telephone  (202) 
260-7548,  between  8:00  a.m.  and  4:00 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  A  reasonable  fee  may  be 
charged  for  copying.  Comments  and 
data  may  also  be  submitted 
electronically  by  following  the 
instructions  under  SUPPLEMENTARY 
INFORMATION  of  this  dociunent.  No 
confidential  business  information  (CBI) 
should  be  submitted  through  e-mail. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  questions  on  the  docimient  or 
for  specific  questions  and  comments  on 
the  ozone  portion  of  this  guidance, 
contact  Mr.  John  Silvasi,  U.S.  EPA,  MD- 
15,  Research  Triangle  Park,  NC  27711, 
telephone  (919)  541-5666,  e-mail 
address  "silvasi.john@epa.gov";  for 
specific  questions  and  comments  on  the 
PM  portion  of  this  guidance,  contact  Mr. 
Larry  Wallace,  U.S.  EPA,  MD-15, 
Research  Triangle  Park,  NC  27711, 
telephone  (919)  541-0906,  e-mail 
address  "wallace.larry@epa.gov";  and 


for  specific  questions  and  comments  on 
the  regional  haze  portion  of  this 
guidance,  contact  Mr.  Rich  Damborg. 
U.S.  EPA,  MD-15,  Research  Triangle 
Park,  NC  27711,  telephone  (919)  541- 
5592,  e-mail  address 
"damberg.rich@epa.gov". 

SUPPtaiENTARY  INFORMATION:  The 
purpose  of  this  guidance  is  to  set  forth 
EPA's  current  views  on  the  issues 
identified  above.  These  issues  will  be 
addressed  in  future  rulemakings  as 
appropriate,  e.g.,  actions  approving  or 
disapproving  SIP  submittals.  In  those 
rulemakings,  EPA  plans  to  propose  to 
take  a  particular  action  based  in  whole 
or  in  part  on  its  views  of  the  relevant 
issues,  and  the  pubUc  will  have  an 
opportimity  to  comment  on  EPA's 
interpretations  during  the  rulemakings. 
When  EPA  issues  final  rules  based  on 
its  views  at  that  time,  those  views  will 
be  binding  on  the  States,  the  puWic.  and 
EPA  as  a  matter  of  law. 

Electronic  Availability— A  World 
Wide  Web  (WWW)  site  has  been 
developed  for  overview  information  on 
the  NAAQS  and  the  ozone.  PM,  and 
regional  haze  implementation  process. 
The  Uniform  Resource  Location  (URL) 
for  the  home  page  of  the  web  site  is 
http://ttnwww.rtpnc.epa.gov/implement. 
The  proposed  implementation  guidance 
can  be  accessed  through  this  web  site  in 
a  table  entitled  "Major  Action  Items  to 
Reinvent  Ozone  and  PM  NAAQS  and 
Regional  Haze  Implementation."  The 
URL  for  the  table  is  http:// 
ttnwww.rtpnc.epa.gov/implement/ 
actions.htm.  For  assistance  with  these 
web  sites,  the  TTN  Helpline  is  (919) 
541-5384.  For  those  persons  without 
electronic  capability,  a  copy  of  the 
proposed  implementation  guidance  may 
be  obtained  from  Ms.  Tricia  Crabtree 
U.S.  EPA.  MD-15,  Air  Quality  Strategies 
and  Standards  Division,  Research 
Triangle  Park.  NC  27711,  telephone 
(919)  541-5688). 

The  official  record  for  this  proposed 
guidance,  as  well  as  the  public  version, 
has  been  estabUshed  under  docket 
number  A-95-38  (including  comments 
and  data  submitted  electronically  as 
described  below).  A  public  version  of 
this  record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:00  a.m.  to  4:00  p.m.. 
Monday  through  Friday,  excluding  legal 
hohdays.  The  official  proposed 
rulemaking  record  is  located  at  the 
address  in  ADDRESSES  at  the  beginning 
of  this  document.  Electronic  comments 
can  be  sent  directly  to  EPA  at:  A-and- 
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•Docketdepamail.epa.gov.  Electronic 
»mments  must  be  submitted  as  an 

Efile  avoiding  the  use  of  special 
:ters  and  any  form  of  encryption, 
lents  and  data  will  also  be 
etcepted  on  disks  in  WordPerfect  file 
Format  or  ASCII  file  format.  All 
tiomments  and  data  in  electronic  form 
ffiiust  be  identified  by  the  docket  ntunber 
IJ_95_38.  Electronic  comments  on  this 
Proposed  rule  may  be  filed  online  at 
lany  Federal  Depository  Libraries. 

Dated:  December  17, 1998. 
S.Seitz. 
»r.  Office  of  Air  Quality,  Planning  and 
'itandards. 

|FR  Doc.  99-34148  Filed  12-23-fl8;  8:45  am] 
IIUMQOOOE 


EQUAL  EMPLOYMENT  OPPORTUNITY 
XMIMISSION 

Sqtncy  Infonnation  Collectfon 
kctiviti«s:  Extension  of  Existing 
Collection;  Comment  Request 

kOENCY:  Equal  Employment 
Opportunity  Commission. 
kCnON:  Notice  of  Information  Collection 
Jnder  Review;  Elementary-Secondary 
Staff  Infonnation  Report  EEO-5. 


:  In  accordance  with  section 
1506(c)(2)(A)  of  the  Paperwork 
induction  Act  of  1995,  the  Equal 
Employment  Opportimity  Commission 
rFKnr)  announces  that  it  intends  to 
kubmit  to  the  Office  of  Management  and 
Budget  (OMB)  a  request  for  an  extension 
of  the  existing  information  collection 
listed  below. 

DATES:  Written  conunents  on  this  notice 
must  be  submitted  on  or  before  February 
22, 1999. 

(:  Comments  should  be 

submitted  to  Frances  M.  Hart,  Executive 
Officer,  Executive  Secretariat,  Equal 
Employment  Opportimity  Commission, 
10th  Floor,  1801  L  Street,  NW, 
Washington.  E)C  20507.  As  a 
convenience  to  commentators,  the 
Executive  Secretariat  will  accept 
comments  transmitted  by  facsimile 
("FAX")  machine.  The  telephone 
number  of  the  FAX  receiver  is  (202) 
663-4114.  (This  is  not  a  toll-free 
number.)  Only  comments  of  six  or  fewer 
pages  will  be  accepted  via  FAX 
transmittal.  This  limitation  is  necessary 
to  assure  access  to  the  equipment. 
Receipt  of  FAX  transmittals  will  not  be 
acknowledged,  except  that  the  sender 
may  request  confirmation  of  receipt  by 
calling  the  Executive  Secretariat  staff  at 
(202)  663-4078  (voice)  or  (202)  663- 
4074  (TDD).  (These  are  not  toll-free 
telephone  numbers.)  Copies  of 


comments  submitted  by  the  public  will 
be  available  for  review  at  the 
Commission's  library,  Room  6502, 1801 
L  Street.  NW.  Washington.  DC  20507 
between  the  hours  of  9:30  a.m.  and  5:00 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joachim  Neckere.  Director.  Program 
Research  and  Surveys  Division.  1801  L 
Street.  NW.  Room  9222,  Washington, 
DC  20507.  (202)  663-4958  (voice)  or 
(202)  663-7063  (TDD). 
SUPPLEMENTARY  INFORMATION:  The 

Commission  solicits  public  comment  to 
enable  it  to: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
Commission's  functions,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
Commission's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Overview  of  This  InfiNmation 
Collection 

Collection  Title:  Elementary- 
Secondary  Staff  Information  Report 
EEO-5. 

OMB  Number:  0346-0003. 

Frequency  of  Report:  Biennial. 

Type  of  Respondent:  Public 
elementally  and  secondary  school 
districts  with  100  or  more  employees. 

Description  of  Affected  Public:  SUte 
and  Local  Government. 

Number  of  Responses:  5.000. 

fleportJ/ig  Hours;  25.000. 

Fedeni7Cbst:  $80,000. 

Number  of  Forms:  1. 

Abstract:  Section  709(c)  of  Title  VH  of 
the  Qvil  Rights  Act  of  1964.  as 
amended.  42  U.S.C.  2000e-8(c).  requires 
employers  to  make  and  keep  records 
relevant  to  a  determination  of  whether 
unlawful  employment  practices  have 
been  or  are  being  committed  and  to 
make  reports  therefrom  as  required  by 
the  EEOC.  Accordingly,  the  EEOC  has 
issued  regulations  which  set  forth  the 
reporting  requirement  for  various  kinds 
of  employers.  Elementary  and  secondary 
public  schools  systems  and  districts 
have  been  required  to  submit  EEO-S 


reports  to  EEOC  since  1974  (biennially 
in  even  numbered  years  since  1982). 
Since  1996  each  school  district  or 
system  has  submitted  all  of  the  district 
data  on  a  single  form,  EEOC  Form  168A. 
The  individual  school  form,  EEOC  Form 
168B,  was  eliminated  in  1996,  greatly 
reducing  the  respondent  burden  and 
cost. 

EEO-5  data  are  used  by  the  EEOC  to 
investigate  charges  of  employment 
discrimination  against  elementary  and 
secondary  public  school  districts.  The 
data  are  used  to  support  EEOC  decisions 
and  conciliations,  and  for  research.  The 
data  are  shared  with  the  Department  of 
Education  (Office  for  Civil  Rights  and 
the  National  Center  for  Education 
Statistics)  and  the  Department  of  Justice. 
Pursuant  to  section  709(d)  of  Title  VII  of 
the  avil  Ri^ts  Act  of  1964.  as 
amended.  EEO-5  data  are  also  shared 
with  86  State  and  local  Fair 
Employment  Practices  Agencies 
(FEPAs). 

Burden  Statement:  The  estimated 
number  of  respondents  included  in  the 
annual  EEO-5  survey  is  5000  public 
elementary  and  secondary  school 
districts.  The  number  of  responses  per 
respondent  is  one  report.  The  annual 
number  of  responses  is  approximately 
5.000  and  the  total  hours  per  response 
is  five  (5)  hours.  The  estimated  total 
number  of  response  hours  is  25.000 
each  time  the  survey  is  conducted  (i.e.. 
biennially).  Respondents  are  encouraged 
to  report  data  on  electronic  media  such 
as  magnetic  tapes  and  diskettes. 
Dated:  December  18. 1998. 
For  the  Commission. 
Ida  L.  Castro, 
ChairwooHin. 

(FR  Doc.  98-34174  Filed  12-23-^8;  8:45  am) 
HUMS  OOOC  «T»-«1-M 


FEDERAL  COMMUNICATIONS 
'C0MM»8I0N 

Notice  of  PutMc  Infonnation 
Collection(s)  Submitted  to  OMB  for 
Review  and  Approval 

December  16, 1998. 

summary:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
niunber.  No  person  shall  oe  sub)ect  to 
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any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  vahd  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Ck>nunission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciuacy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Written  comments  should  be 
submitted  on  or  before  January  25, 1999. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  fisted  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commissions,  Room  234, 1919  M  St., 
N.W.,  Washington,  DC  20554  or  via  the 
Internet  to  lesmith@fcc.gov. 

FOR  FURTHER  INFORMATKM  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  202-418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 
OA£B  Control  Number:  3060-0180. 
Title:  Section  73.1610,  Equipment 

Tests. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  entities;  Not-for-profit 
institutions. 

Number  of  Respondents:  550. 

Estimated  Time  per  Response:  0.5 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirements. 

Total  Annual  Burden:  275  hours. 

Total  Annual  Cost:  None. 

Needs  and  Uses:  This  information 
collection  requires  the  permittee  of  a 
new  broadcast  station  to  notify  the  FCC 
of  its  plans  to  conduct  equipment  tests 
for  the  purpose  of  making  adjustments 
and  measurements  as  may  be  necessary 
to  assure  compliance  with  the  terms  of 
the  construction  permit  and  applicable 
engineering  standards.  The  data  are 
used  by  FCC  staff  to  assure  compliance 
with  the  terms  of  the  construction 
permit  and  applicable  engineering 
standards. 
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Federal  Communications  Commission. 

Magalie  Roman  Salas. 

Secretary. 

(PR  Doc.  98-34117  Filed  12-23-98;  8:45  ami 

BH.UNG  CODE  •712-01-U 


FEDERAL  MARITIME  COMMISSION 
Agreeinent(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  offices  of  the  Commission,  800 
North  Capitol  Street,  NW,  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  vdthin  10  days 
of  the  date  of  this  notice  appears  in  the 
Federal  Register. 

Agreement  No.:  217-011643 

Title:  Space  Charter  Agreement 
Between  Kambara  Kisen  Co.,  Ltd.  and 
Kyowa  Shipping  Co.,  Ltd. 

Parties:  Kambara  Kisen  Co.,  Ltd. 
Kyowa  Shipping  Co.,  Ltd. 

Synopsis:  Under  the  proposed 
agreement,  Kambara  Kisen  will  provide 
Kyowa  Shipping  with  space  on  its 
vessels  serving  the  trade  between  ports 
in  the  Far  East  and  South  East  Asia  and 
ports  of  Guam  and  Saipan. 

Dated:  December  18, 1998. 

By  order  of  the  Federal  Maritime 
Commission. 
Ronald  D.  Murphy, 
Assistant  Secretary. 

(FR  Doc.  98-34106  Filed  12-23-98;  8:45  ami 
BILUNQ  COOE  a73»41-M 


FEDERAL  MARITIME  COMMISSION 
[Petition  PS-981 

Petition  of  National  Customs  Brokers 
&  Forwarders  Association  of  America 
for  Issuance  of  a  Rulemaking  or,  in  tiie 
Altemative,  for  a  Declaratory  Order; 
Notice  of  Filing  of  Petition 

Notice  is  given  that  a  petition  for 
rulemaking  or,  alternatively,  for  a 
declaratory  order,  has  been  filed  by  the 
National  Customs  Brokers  &  Forwarders 
Association  of  America  ("Petitioner"). 
Petitioner  seeks  a  rulemaking  to  address 
the  scope  of  the  term  "shipper"  as  used 
in  section  3(23)  of  the  Shipping  Act  of 
1984,  46  U.S.C.  app.  section  1702(23), 
and  to  address  a  Commission  rule  in  46 
CFR  510.23(a).  pertaining  to  the 
disclosure  of  principal.  Specifically. 
Petitioner  requests  a  rulemaking  or 


declaratory  order  to  dispel  alleged 
ambiguity  by  allowing  ocean  freight 
forwarders  to  act  as  shippers. 

Interested  persons  are  requested  to 
reply  to  the  petition  no  later  than 
January  25, 1999.  Replies  shall  specify 
the  desired  disposition  of  the  petition 
and,  to  the  extent  appficable,  shall 
specify  the  substance  of  any  rule  or 
order  supported.  Repfies  shall  be 
directed  to  the  Secretary,  Federal 
Maritime  Conunission,  Washington,  DC 
20573-0001,  shall  consist  of  an  original 
and  15  copies,  and  shall  be  served  on 
counsel  for  Petitioner,  Edward  D. 
Greenberg,  Esq.,  Galland,  IGiarasch  & 
Garfinkle,  P.C,  1054  Thirty-First  Street. 
NW.  Washington.  DC  20007-4492. 

Copies  of  the  petition  are  available  for 
examination  at  the  Washington,  DC 
office  of  the  Secretary  of  the 
Commission,  800  North  Capitol  Street, 
NW,  Room  1046. 
Ronald  D.  Murphy, 
Assistant  Secretary. 
[FR  Doc.  98-34107  Filed  12-23-98;  8:45  am] 

BILUNQ  CODE  eTSO-OI-H 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  fisted  below  have 
appfied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817()))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  January 
7, 1999. 

A.  Federal  Reserve  Bank  of  Dallas 

(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street.  Dallas.  Texas  75201- 
2272: 

1.  Dudley  Nolan  Althaus, 
Fredericksburg,  Texas;  to  acquire 
additional  voting  shares  of  Pionew 
Bancshares,  Inc.,  Fredericksburg,  Texas, 
and  thereby  indirectly  acquire  voting 
shares  of  Pioneer  National  Bank, 
Fredericksburg,  Texas. 
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Boaid  of  Governors  of  the  Federal  Reserve 
System,  December  18, 1998. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
FR  Doc.  98-34103  Filed  12-23-98;  8:45  am) 
NLUNQ  OOOE  a210-01-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banii  Hoiding  Companies; 
Correction 

This  notice  corrects  a  notice  (FR  Doc. 
98-33608)  published  on  page  70131  of 
the  issue  for  Friday,  December  18. 1998. 

Under  the  Federal  Reserve  Bank  of 
Chicago  heading,  the  entry  for  Avondale 
Financial  Corp.,  Chicago,  Illinois,  is 
revised  to  read  as  follows: 

A.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago. 
Illinois  60690-1413: 

1.  Avondale  Financial  Corp.,  Chicago, 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Coal  City 
Corporation,  Chicago,  Illinois,  and 
Manufacturers  Corporation,  Chicago, 
Illinois,  and  thereby  indirectly  acquire 
Manufacturers  Bank,  Chicago,  Illinois. 
Comments  on  this  application  must 
be  received  by  January  14, 1999. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  18, 1998. 
Robert  deV.  Frienon, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  98-34102  Filed  12-23-98;  8:45  am) 
BIUINQ  OOOE  ttlO-01-F 


FEDERAL  RESERVE  SYSTEM 

Fonnations  of,  Acqulsttions  l»y,  and 
Mergers  of  Banit  Holding  Companies 

The  companies  listed  in  this  notice 
have  appUed  to  die  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  appUcable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 


persons  may  express  their  views  in 
writing  on  Uie  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  die 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  18, 
1999. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Michael  E.  Collins,  Senior 
Vice  President)  100  North  6Ui  Street. 
Philadelphia.  Pennsylvania  19105-1521: 

1.  CBCC.  Inc..  Exton,  Pennsylvania;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Community  Bank  of  Chester 
Coimty,  Exton,  Pennsylvania. 

B.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill  HI, 
Assistant  Vice  President)  701  East  Byrd 
Street.  Richmond,  Virginia  23261-4528: 

1.  Peoples  Bancorporation,  Inc., 
Easley,  South  CaroUna;  to  acquire  100 
percent  of  the  voting  shares  of  Seneca 
National  Bank,  Seneca,  South  Carolina 
(in  organization). 

C  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manias.  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
aty,  Missouri  64198-0001: 

1.  First  Commerce  Bancshares,  Inc., 
Lincohi,  Nebraska;  to  acquire  100 
percent  of  the  voting  shares  of  First 
Commerce  Bancshares  of  Colorado,  Inc., 
Colorado  Springs,  Colorado;  and  thereby 
indirectly  acquire  First  Commerce  Bank 
of  Colorado,  N.A.,  Colorado  Springs. 
Colorado,  a  de  novo  bank.  First 
Commerce  Bancshares  of  Colorado.  Inc.. 
has  also  appUed  to  become  a  bank 
holding  company. 

D.  Federal  Reserve  Bank  of  Dallas 
(W.  Ardiur  Tribble.  Vice  President)  2200 
North  Pearl  Street,  Dallas.  Texas  75201- 
2272: 

1.  Metroplex  North  Bancshares,  Inc. 
Employee  Stock  Ownership  Plan, 
Celeste,  Texas;  to  become  a  bank 
holding  company  by  acquiring  30.3 
percent  of  the  voting  shares  of 
Metroplex  North  Bancshares,  Inc., 
Celeste,  Texas,  and  thereby  indirectly 
acquire  The  First  Bank  of  Celeste, 
Celeste,  Texas. 


*   Board  of  Governors  of  the  Federal  Reserve 
System.  December  18, 1998. 
Robert  doV.  Frtenon. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  98-34104  Filed  12-23-98;  8:45  am] 
MUMQ  OOOE  <C1«-M-F 


FEDERAL  RESERVE  SYSTEM 

Notica  of  Proposala  to  Engage  in 
Permissibia  Nonbanldng  Actlvitias  or 
To  Acquire  Companiea  That  Are 
Engagad  In  Permiaaible  Nonbanldng 
ActivHIas 

The  companies  Usted  in  this  notice 
have  given  notice  imder  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y.  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  Usted  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  nodce  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  January  7, 1999. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street,  New  York. 
New  York  10045-0001: 

1.  Skandinaviska  Enskilda  Banken, 
Stockholm,  Sweden;  to  acquire  ABB 
Investment  Management  Corp., 
Stamford,  Connecticut,  and  thereby 
engage  in  financial  and  investment 
advisory  activities,  pursuant  to  § 
225.28(b)(6)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  18, 1998. 
Robert  deV.  Frienon, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  98-34105  Filod  12-23-98;  8:45  am] 
BiujNa  OOOE  ttio-ei-f 


71290 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  ttie  Secretary 

Office  of  Public  Healtti  and  Science; 
Availability  of  Crisis  Response  Teams 
for  Technical  Assistance 

agency:  Office  of  Public  Health  and 
Science,  in  the  Office  of  the  Secretary 
(OPHS/OS).  Department  of  Health  and 
Human  Services  (HHS). 
ACTION:  Notice. 
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AUTHORfTY:  42  U.S.C.  241.  243. 
summary:  The  Office  of  PubUc  Health 
and  Science  announces  the  availability 
of  technical  assistance  teams,  knowrn  as 
crisis  response  teams,  to  provide 
multidisciplinary  technical  assistance  to 
localities  most  highly  impacted  by  HIV/ 
AIDS  within  racial  and  ethnic  minority 
communities.  The  HIV/AIDS  epidemic 
disproportionately  affects  racial  and 
ethnic  minority  populations  nationally, 
with  major  metropoUtan  areas  and 
urban  centers  most  heavily  impacted  by 
high  AIDS  case  rates  and  large  numbers 
of  people  living  with  HIV  disease.  The 
crisis  response  team  would  work  in 
partnership  with  local  community 
officials,  public  health  personnel  and 
community  leaders  to  further  describe 
the  local  HTV/AIDS  epidemic  and  its 
impact  upon  vulnerable  populations, 
assist  them  in  identifying  potential 
strategies  to  enhance  prevention  efforts, 
and  maximize  community  health  and 
support  service  networks  and  access  to 
care.  Findings  of  the  crisis  response 
team  will  be  provided  to  local  elected 
and  health  department  officials,  and  to 
the  HTV  community  planning  groups 
and  planning  councils  for  their 
consideration  and  action.  The  crisis 
response  teams  must  be  requested  by 
the  chief  elected  official  of  an  eligible 
jurisdiction,  in  collaboration  with  the 
director  of  the  local  health  department 
and  State/local  HIV  community 
planning  groups  and  HIV  planning 
councils. 

DATES:  Letters  of  request  &x)m  localities 
requesting  to  apply  for  a  crisis  response 
team  must  be  received  on  or  before 
January  25. 1999. 

ADDRESSES:  Letters  of  request  should  be 
submitted  to:  Director.  Office  of  HIV/ 
AIDS  Policy.  Office  of  Public  Health  and 
Science.  Room  736-E,  200 
Independence  Avenue  SW., 
Washington,  DC  20201. 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  HIV/ AIDS  Policy.  Office  of 
Public  Health  and  Science,  telephone 
(202)  690-5560. 

SUPPLEMENTARY  INFORMATION:  Eligibihty 
criteria  for  localities  wishing  to  apply 


for  a  crisis  response  team  are:  (1) 
Eligible  metropolitan  statistical  areas 
with  populations  of  500.000  or  greater; 
(2)  1.500  or  greater  living  AIDS  cases 
among  African  Americans  and  Hispanic 
Americans;  (3)  at  least  50  percent  of 
living  AIDS  cases  within  the  MSA  are 
African  American  and  Hispanic 
Americans  combined;  and  (4)  the  chief 
elected  official  of  the  MSA,  in 
collaboration  with  appropriate  health 
officials,  must  submit  a  written  request 
to  the  Secretary  requesting  a  crisis 
response  team.  In  the  case  that  multiple 
jurisdictions  are  represented  within  an 
eligible  MSA.  the  chief  elected  official 
of  the  city  or  urban  coimty  that 
administers  the  public  health  agency 
that  provides  outpatient  and  ambulatory 
services  to  the  greatest  number  of 
individuals  with  AIDS,  as  reported  to 
and  confirmed  by  the  Centers  for 
Disease  Control  and  Prevention,  in  the 
eligible  area  is  the  individual 
responsible  for  making  a  written  request 
to  the  Secretary.  This  letter  of  request 
must  indicate  the  support  of  the 
Director  of  the  jurisdiction's  local  health 
department  for  the  crisis  response  team, 
a  description  of  the  key  issues,  and  a 
confirmation  of  the  commitment  of  local 
officials  to  working  with  the 
communities  most  impacted  by  HIV/ 
AIDS  over  a  sustained  period.  Smaller 
commimities  with  imder  500.000 
population  in  which  the  demographics 
of  the  HIV  epidemic  are  rapidly 
changing  may  submit  a  letter  of  request 
following  the  process  outlined  above; 
these  requests  will  be  considered 
separately.  The  Virgin  Islands  will  be 
separately  considered  for  a  crisis 
response  team  given  the  unique  nature 
of  the  HIV/ AIDS  epidemic  in  this 
geographic  area.  Metropolitan  statistical 
areas  qualifying  under  criteria  one 
through  three  include:  Atlanta.  GA; 
Baltimore.  MD;  Chicago.  IL;  Detroit,  MI; 
Fort  Lauderdale.  FL;  Houston.  TX; 
Jersey  City.  NJ;  Los  Angeles-Long  Beach. 
CA;  Miami.  FL;  New  Haven-Bridgeport- 
Danbury-Waterbury.  CT;  New  York.  NY; 
Newark.  NJ;  Philadelphia.  PA;  San  Juan- 
Bayamon.  PR;  Washington.  DC-MD- 
VA-WV;  and  West  Pahn  Beach-Boca 
Raton.  FL.  The  Department  will  initially 
deploy  crisis  response  teams  to  three 
jurisdictions  and  evaluate  their 
effectiveness,  and  respond  to  further 
requests  for  this  technical  assistance 
within  its  capacity  to  assemble  the 
appropriate  expert  teams. 

Dated:  December  16, 1998. 
Glen  E.  Harelson. 

Acting  Director.  Office  of  HIV/ AIDS  Policy. 
[FR  Doc.  98-34064  Filed  12-23-98;  8:45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Notice  of  Meeting  of  tite  Advisory 
Committee  on  Blood  Safety  and 
Availability 

agency:  Office  of  the  Secretary.  HHS. 
ACTION:  Notice  of  meeting. 


The  Advisory  Committee  on  Blood 
Safety  and  Availability  will  meet  on 
January  28. 1999  from  9  a.m.  to  5  p.m. 
and  January  29. 1999,  from  8  a.m.  to  3 
p.m.  The  meeting  will  take  place  in  the 
Crown  Plaza  Hotel.  14th  and  K  Streets 
NW,  Washington,  DC  20005.  The 
meeting  will  be  entirely  open  to  the 
public. 

The  purpose  of  the  meeting  will  be  to 
discuss  the  options  for  implementation 
and  evaluation  of  the  recommendations 
made  by  the  Advisory  Committee 
regarding  hepatitis  C  lookback  at  its 
November  24. 1998  meeting,  and 
consideration  of  such  Old  and  New 
Business  as  time  permits. 

Prospective  speakers  should  notify 
the  Executive  Secretary  of  their  desire  to 
address  the  Committee  and  should  plan 
for  no  more  than  5  minutes  of  comment. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  D.  Ni^tingale,  M.D.,  Executive 
Secretary,  Advisory  Committee  on 
Blood  Safety  and  Availability,  Office  of 
Public  Health  and  Safety,  Department  of 
Health  and  Human  Services,  200 
Independence  Avenue  SW.  Washington 
DC  20201.  Phone  (202)  690-5560  FAX 
(202)  690-6584  e-mail 
SNIGHTIN®osophs.dhhs.gov. 

Dated:  December  17, 1998. 
Stephen  D.  Nightii^ale. 
Executive  Secretary.  Advisory  Committee  on 
Blood  Safety  and  Availability. 
(FR  Doc  98-34065  Filed  12-23-98;  8:45  am) 
BHJJNQ  CODE  4ia».17-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  on  Aging 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Report 

In  compliance  with  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  concerning  the 
opportunity  for  pubUc  comment  on 
proposed  collections  of  information,  the 
Adfliinistration  on  Aging  (AoA)  seeks  to 
collect  and  publish  periodic  summaries 
of  proposed  projects.  These  proposed 
projects  constitute  an  evaluation  of  the 
Administration  on  Aging's  Operation 


Restore  Trust  (ORT)  grantees.  The 
mission  of  the  Administration  on 
Aging's  ORT  initiatives  is  to  fight  fraud, 
waste,  and  abuse  in  the  Medicare  and 
Medicaid  programs.  As  part  of  a  nation- 
wide partnership  of  public  and  private 
agencies  and  organizations,  AoA  funds 
grants  through  two  mechanisms,  the 
Health  Insurance  Portability  and 
Accountability  Act  (HIPPA)  (Pub.  L. 
104-191)  and  the  Health  Care  Anti- 
fraud  Waste  and  Abuse  Commimity 
Volunteer  Demonstration  Program 
contained  in  the  Omnibus  Consolidated 
Appropriation  Act  of  1997.  These  two 
sets  of  projects  provide  education, 
training,  outreach,  and  other  services  to 
build  commimity  coalitions,  promote 
awareness,  and  stimulate  action  on  the 
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part  of  staff,  volunteers,  and 
beneficiaries  to  identify  and  report 
potential  cases  of  inappropriate  bilUng 
and  other  improper  activity  in  the 
nation's  publicly  financed  health 
insurance  programs. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collections  of  information 
are  necessary  for  the  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information; 
ways  to  enhance  the  quaUty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 


use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Data  will  be  from  all  of  the 
AoA  funded  sites  receiving  funding  in 
Fiscal  Year  1999  and  later  years  where 
program  outcomes  are  to  be  assessed  on 
semi-annual  basis.  The  analysis  of  the 
data  also  will  help  to  determine  whether 
the  goal  of  reducing  health  care  waste, 
fraud,  and  abuse  is  being  achieved. 

The  primary  purpose  of  the  proposed 
data  collection  activity  is  to  meet  the 
reporting  requirements  of  the 
Government  Performance  Review  Act 
(GPRA)  (Pub.  L  103-62)  by  allowing 
AoA  to  quantify  the  effects  and 
accomplishments  of  ORT  programs. 


Number  of  cli- 
ents 

Responses/cli- 
ent 

Hours/response 

Annual  burden 
hours 

Annual  burden 
cost 

QAmuanniisil  rAfwtinn  fnfm               ..'...........■■■■• ■■■■rrrr 

30 

30 

100 

2 

1 

1 

1 
1 
.5 

60 
30 
50 

$1800 

<^afff  IntATviAw                     

900 

Trainee  Interview  

1500 

Total 

160 

140 

4200 

.  To  request  more  information 
concerning  the  proposed  projects,  or  to 
obtain  a  copy  of  the  information 
collection  plans,  call  Kenton  Williams 
(202)  619-3951.  Written  comments  may 
be  sent  to  Kenton  Williams.  Room  4730 
Wilber  Cohen  Building.  330 
Independence  Avenue.  SW., 
Washington,  DC  20201. 

Written  comments  should  be  received 
within  60  days  of  this  notice. 
June  B.  Paris, 

Acting  Director.  Executive  Secretariate, 
Administration  on  Aging. 
IFR  Doc.  98-34067  Filed  12-23-98;  8:45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminiatration 
[DoctotNa98N-111(q 

Agency  Infonnation  Collection 
Activitiea:  Propoaed  Collection; 
Comment  Requeat;  CGMP  Ragulationa 
for  Finiahed  Phannaceuticala 

AQBICY:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. ^_^_ 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  aimoimcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 


PRA).  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
reinstatement  of  an  existing  collection 
of  information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
information  collection  provisions 
relating  to  the  regulation  of  FDA's 
current  good  manufacturing  practices 
(CGMP's)  and  related  regulations  for 
finished  pharmaceuticals. 
DATES:  Submit  written  comments  on  the 
collection  of  infonnation  by  February 
22, 1999. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration. 
5630  Fishers  Lane.  rm.  1061.  Rodcville. 
MD  20852.  All  comments  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L.  Nelson,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1482. 

SUPPLEMBITARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(0MB)  for  each  collection  of 
infonnation  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 


in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  reinstatement 
of  an  existing  collection  of  information, 
before  submitting  the  collection  to  0MB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
infonnation  listed  below. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
infonnation  technology. 
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GGMP  Regulations  for  Finished 
Phannaceuticals-^arts  210  and  211 
(21  CFR  Parts  210  and  211)  (OMB 
Control  Number  0910-0139) — 
Reinstatement 

Under  section  501(a)(2)(B)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  351(a)(2)(B)).  a  drug 
is  deemed  to  be  aduherated  if  the 
methods  used  in.  or  the  facilities  or 
controls  used  for,  its  manufacture, 
processing,  packing,  or  holding  do  not 
conform  to  or  are  not  operated  or 
administered  in  conformity  with 
CGMP's  to  ensure  that  such  drug  meets 
the  requirements  of  the  act  as  to  safety 
and  has  the  identity  and  strength,  and 
meets  the  quaUty  and  purity 
characteristics,  which  it  purports  or  is 
represented  to  possess. 

FDA  has  the  authority  under  section 
701(a)  of  the  act  (21  U.S.C.  371(a))  to 
issue  regulations  for  the  eCBcient 
enforcement  of  the  act  regarding  CGMP 
procedures  for  manufacturing, 
processing,  and  holding  drugs  and  drug 
products.  The  CGMP  regulations  help 
ensure  that  drug  products  meet  the 
statutory  requirements  for  safety  and 
have  their  purported  or  represented 
identity,  strength,  quality,  and  purity 
characteristics.  The  information 
collection  requirements  in  the  CGMP 
regulations  provide  FDA  with  the 
necessary  information  to  perform  its 
duty  to  protect  public  health  and  safety. 

Although  CGMP  must  be  current  in 
the  industry,  a  practice  need  not  be 
widely  prevalent  providing  such 
practice  is  both  feasible  and  valuable  in 
ensuring  drug  quality.  CGMP 
requirements  establish  accountability  in 
the  manufacturing  and  processing  of 
drug  products,  provide  for  meaningful 
FDA  inspections,  and  enable 
manufacturers  to  improve  the  quahty  of 
drug  products  over  time.  The 
recordkeeping  requirements  also  serve 
preventive  and  remedial  purposes  and 
provide  crucial  information  if  it  is 
necessary  to  recall  a  drug  product. 

The  general  requirements  for 
recordkeeping  under  part  211  (21  CFR 
part  211)  are  set  forth  in  §211.180.  Any 
production,  control,  or  distribution 
record  associated  with  a  batch  and 
required  to  be  maintained  in 
compliance  with  part  211  must  be 
retained  for  at  least  1  year  after  the 
expiration  date  of  the  batch  and,  for 
certain  OTC  drugs,  3  years  after 
distribution  of  the  batch  (§  211.180(a)). 
Records  for  all  components,  drug 
product  containers,  closures,  and 
labeling  are  required  to  be  maintained 
for  at  least  1  year  after  the  expiration 
date  and  3  years  for  certain  OTC 
products  (§  211.180(b)). 
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All  part  211  records  must  be  readily 
available  for  authorized  inspections 
during  the  retention  period 
(§  211.180(c)),  and  such  records  may  be 
retained  either  as  original  records  or  as 
true  copies  (§  211.180(d)).  In  addition, 
21  CFR  11.2(a)  provides  that  "For 
records  required  to  be  maintained  but 
not  submitted  to  the  agency,  persons 
may  use  electronic  records  in  lieu  of 
paper  records  or  electronic  signatures  in 
heu  of  traditional  signatures,  in  whole 
or  in  part,  provided  that  the 
requirements  of  this  part  are  met."  To 
the  extent  this  electronic  option  is  used, 
the  burden  of  maintaining  paper  records 
should  be  substantially  r^uced  as 
should  any  review  of  such  records. 

In  order  to  facilitate  improvements 
and  corrective  actions,  records  must  be 
maintained  so  that  data  can  be  used  for 
evaluating,  at  least  annually,  the  quality 
standards  of  each  drug  product  to 
determine  the  need  for  changes  in  drug 
product  specifications  or  manufacturing 
or  control  procedures  (§  211.180(e)). 
Written  procedures  for  these  evaluations 
are  to  be  estabUshed  and  include 
provisions  for  a  review  of  a 
representative  number  of  batches  and, 
where  applicable,  records  associated 
with  the  batch,  and  provisions  for  a 
review  of  complaints,  recalls,  returned 
or  salvaged  drug  products,  and 
investigations  conducted  under 
§  211.192  for  each  drug  product. 

Written  procedures,  referred  to  here 
as  standard  operating  procedures 
(SOP's),  are  required  for  many  part  211 
records.  The  current  SOP  requirements 
were  initially  provided  in  a  final  rule 
published  in  the  Federal  Register  of 
September  29. 1978  (43  FR  45014),  and 
are  now  an  integral  and  famiUar  part  of 
the  drug  manufacturing  process.  The 
major  paperwork  impact  of  SOP's 
results  fi-om  their  creation.  Thereafter, 
SOP's  need  to  be  periodically  updated. 
A  combined  estimate  is  provided  below 
for  routine  maintenance  of  SOP's. 
Estimates  for  specific  recordkeeping 
requirements  are  listed  individually. 

The  25  SOP  provisions  under  part  211 
in  the  combined  maintenance  estimate 
include:  (1)  §  211.22(d)  (responsibiUties 
and  procedures  of  the  quality  control 
unit);  (2)  §  211.56(b)  (sanitation 
procedures);  (3)  §  211.56(c)  (use  of 
suitable  rodenticides.  insecticides, 
fungicides,  fumigating  agents,  and 
cleaning  and  sanitizing  agents);  (4) 
§  211.67(b)  (cleaning  and  maintenance 
of  equipment);  (5)  §  211.68(a)  (proper 
performance  of  automatic,  mechanical, 
and  electronic  equipment);  (6) 
§  211.80(a)  (receipt,  identification, 
storage,  handling,  sampling,  testing, 
approval  or  rejection  of  components  and 
drug  product  containers  or  closures);  (7) 


§  211.94(d)  (standards  or  specifications, 
methods  of  testing,  and  methods  of 
cleaning,  sterilizing,  and  processing  to 
remove  pyrogenic  properties  for  drug 
product  containers  and  closures);  (8) 
§  211.100(a)  (production  and  process 
control);  (9)  §  211.110(a)  (sampling  and 
testing  of  in-process  materials  and  drug 
products);  (10)  §  211.113(a)  (prevention 
of  objectionable  microorganisms  in  drug 
products  not  required  to  be  sterile);  (11) 
§  211.113(b)  (prevention  of 
microbiological  contamination  of  drug 
products  purporting  to  be  sterile, 
including  validation  of  any  sterilization 
process);  (12)  §  211.115(a)  (system  for 
reprocessing  batches  that  do  not 
conform  to  standards  or  specifications, 
to  insure  that  reprocessed  batches 
conform  with  all  estabfished  standards, 
specifications,  and  characteristics);  (13) 
§  211.122(a)  (receipt,  identification, 
storage,  handling,  sampling, 
examination  and/or  testing  of  labeling 
and  packaging  materials);  (14) 
§211.125(0  (control  procedures  for  the 
issuance  of  labeling);  (15)  §211.130 
(packaging  and  label  operations, 
prevention  of  mixup  and  cross 
contamination,  identification  and 
handling  of  filed  drug  product 
containers  that  are  set  aside  and  held  in 
unlabeled  condition,  identification  of 
the  drug  product  with  a  lot  or  control 
number  that  permits  determination  of 
the  history  of  the  manufacture  and 
contit)!  of  the  batch);  (16)  §  211.142 
(warehousing);  (17)  §211.150 
(distribution  of  drug  products);  (18) 
§211.160  (laboratory  controls);  (19) 
§  211.165(c)  (testing  and  release  for 
distribution);  (20)  §211. 166(a)  (stability 
testing);  (21)  §  211.167  (special  testing 
requirements);  (22)  §211. 180(f) 
(notification  of  responsible  officials  of 
investigations,  recalls,  reports  of 
inspectional  observations,  and  any 
regulatory  actions  relating  to  good 
manufacturing  practice);  (23) 
§  211.198(a)  (written  and  oral  complaint 
procediues,  including  quality  control 
unit  review  of  any  complaint  involving 
specifications  failures,  and  serious  and 
unexpected  adverse  drug  experiences) - 
(24)  §  211.204  (holding,  testing,  and 
reprocessing  of  returned  drug  products); 
and  (25)  §  211.208  (drug  product 
salvaging). 

The  following  burden  estimates  for 
routine  maintenance  and  for  specific 
recordkeeping  requirements  are  based 
on  FDA's  institutional  experience 
regarding  creation  and  review  of  such 
procedures  and  similar  recordkeeping 
requirements,  and  data  provided  by  the 
Eastern  Research  Group  (ERG)  which  is 
a  consulting  group  hired  by  the  FDA 
economics  staff  to  prepare  an  economic 
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analysis  of  the  potential  economic 
impact  of  the  May  3. 1996  (61  FR 
20104),  proposed  rule.  ERG  prepared  a 
report  for  FDA  that  estimated  the 
recordkeeping  burden  for  the  proposed 
rule  entitled  "Current  Good 
Manufacturing  Practice:  Amendment  of 
Certain  Requirements  for  Finished 
Pharmaceuticals"  (61  FR  20104).  This 
report  provided  information  on  the 
current  number  of  estabUshments 
affected  by  FDA  recordkeeping 
requirements  and  FDA  has  relied  on 
these  figures  to  estimate  the  number  of 
estabUshments  affected  by  part  211 
recordkeeping  provisions.  ERG 
estimated  that  there  are  1,077 
estabUshments  involved  in 
pharmaceutical  preparations,  diagnostic 
substances,  and  biological  products;  948 


repackers  or  relabelers;  and  2,159 
medical  gas  estabUshments  for  a  total 
estimate  of  4,184  recordkeepers  subject 
to  CGMP  recordkeeping  requirements. 
ERG  used  a  variety  of  sources  to  obtain 
its  estimates  including  reports  from  the 
Department  of  Commerce  and  FDA 
registration  files.  The  ERG  report  is 
available  at  the  Dockets  Management 
Branch  (address  above)  under  Docket 
No.  95N-0362. 

ERG  also  provided  estimates  on  the 
burden  involved  in  creating  SOP's. 
While  most  of  the  CGMP  provisions 
covered  in  this  document  were  created 
many  years  ago,  there  will  be  some 
existing  firms  expanding  into  new 
manufacturing  areas  and  start-up  firms 
tiiat  will  need  to  create  SOP's.  FDA  is 
assiuning  that  approximately  100  firms 


will  have  to  create  up  to  25  SOP's  for 
a  total  of  2,500  records,  and  the  agency 
estimates  that  it  will  take  20  hours  per 
recordkeeper  to  create  25  new  SOP's  for 
a  total  of  50,000  hours  as  a  one-time 
burden.  Armual  SOP  maintenance  is 
estimated  to  involve  1  hour  annually 
per  SOP,  totaling  25  hours  annually  per 
recordkeeper. 

The  proposed  rule  revising  part  211 
CGMP  requirements  of  May  3, 1996. 
would  require  additional  SOP's.  Cost 
estimates  for  those  additional  SOP's 
were  included  in  the  proposed  rule,  but 
are  not  included  here.  Any  comments 
on  those  estimates  will  be  evaluated  in 
any  final  rule  based  on  that  proposal. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


TABLE  1.— ESTIMATED  ANNUAL  RECORDKEEPING  BURDEN' 


21  CFR  Section 


SOP  Maintenance  (See  previous  list  of  25 

SOP'S) 
Onetime  Burden  (New  Start-up  SOP's)* 
211.34 
211.67(c) 
211.68 
211.68(a) 
211.68(b) 
211.72 
211.80(d) 
211.100(b) 
211.105(b) 
211.122(c) 
211.130(e) 
211.132(c) 
211.132(d) 
211.137 
211.160(a) 
211.165(e) 
211.166(c) 
211.173 
211.180(e) 
211.180(f) 
211.182 
211.184 
211.188 
211.186 
211.192 
211.194 
211.196 

211.198 

211.204 

Total  


No.  of 
Recordkeepers 


4,184 
100 
4,184 
4,184 
4.184 
4.184 
4.184 
4.184 
4.184 
4.184 
4.184 
4.184 
4.184 
1.6 
1.€ 
4.184 
4.184 
4.184 
4.184 
1.077 
4.184 
4.184 
4.184 
4.184 
4.184 
4.184 
4.184 
4.184 
4.184 
4.184 
4.184 


Annual 
Frequency  per 
Recordkeeping 


1 
25 


25 


50 
2 

10 
5 


Total  Annual 
Records 


Hours  per 
Recordkeeper 


.25 
.25 


.25 


50 
50 
20 

5 
2 
1 
2 

1 


2 
2 


2 

3 
25 
10 

2 
25 
25 

5 
10 


4.184 
2.500 
1.046 
209.200 
8,368 
41,840 
20.920 
1,046 
1.046 
12.552 
1,046 
209.200 
209,200 
33.960 
340 
2,0920 
8,368 
4,184 
8,368 
1,077 
837 
837 
8.368 
12.552 
104,600 
41,840 
8.368 
104.600 
104.600 
20.920 
41340 


25 
20 


^  There  are  no  capital  costs  or  operating 
2Ttiis  is  a  one-time  burden. 


and  maintenance  costs  associated  with  this  colectkxi  of  infomiation. 


.5 
25 
1 

.5 
.25 


.25 

.25 

.25 

.5 

.5 

.5 
1 
1 

.5 

.25 

25 
1 

.25 

.5 


2 
2 

1 


.5 
.25 


Total  Hours 


104.600 
50.000 
523 
52.300 
8.368 
20.920 
5.230 
1.046 
.106 
25.104 
262 
52.300 
52.300 
16.980 
170 
10.460 
8.368 
4.164 
4.184 
269 
209 
837 
2.092 
6.276 
209.200 
83.680 
8.368 
52.300 
26.150 
20.920 
20.920 
848.625 
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Dated:  December  15. 1998 
William  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

(FR  Doc.  98-34114  Filed  12-23-98;  8:45  am] 
MLUNQ  CODE  4ia»41-F 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docli0tNo.97N-O26O] 

Agency  Information  Collection 
Activltiw;  Submission  for  0MB 
Review;  Comment  Request;  Customer/ 
Partner  Satisfaction  Surveys 

agency:  Food  and  Drug  Administration 
HHS. 

ACTKM:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  Usted  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995  (the  PRA). 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  Januarv  25 
1999. 


ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg..  725  17th  St.  NW.,  rm.  10235, 
Washington,  DC  20503,  Attn:  Desk 
Officer  for  FDA. 

FOR  FURTHER  INFORMATION  CONTACT: 
JonnaLynn  P.  Capezzuto.  Office  of 
Information  Resources  Management 
(HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857.  301-827-4659. 
SUPPLEMENTARY  INFORMATION:  In 
compUance  with  section  3507  of  the 
PRA  (44  U.S.C.  3507),  FDA  has 
submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Customer/Partner  Satisfaction  Surveys 

(OMB  Control  Number  0910-0360 

Extension) 

Under  section  903  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  393),  FDA  is  authorized  to 
conduct  research  relating  to  regulated 
articles  and  to  conduct  educational  and 
public  information  programs  relating  to 
responsibihties  of  the  agency.  Executive 
Order  12862,  entitled  "Setting  Customer 
Service  Standards,"  directs  Federal 
agencies  that  "provide  significant 


Table  l.— Estimated  Annual  Reporting  Burden' 


services  directly  to  the  public"  to 
"survey  customers  to  determine  the 
kind  and  quality  of  services  they  want 
and  their  level  of  satisfaction  with 
existing  services."  FDA  is  seeking  OMB 
clearance  to  conduct  a  series  of  surveys 
to  implement  Executive  Order  12862. 
Participation  in  the  surveys  will  be 
volimtary.  This  request  covers  customer 
service  surveys  of  regulated  entities, 
such  as:  Food  processors;  cosmetic, 
drug,  biologic  and  medical  device 
manufacturers;  consumers;  and  health 
professionals.  The  request  also  covers 
partner  surveys  of  State  and  local 
governments.  FDA  will  use  the 
information  gathered  from  these  surveys 
to  identify  strengths  and  weaknesses  in 
service  to  customers/partners  and  to 
make  improvements.  The  surveys  will 
assess  timeliness,  appropriateness, 
accuracy  of  information,  courtesy,  and 
problem  resolution  in  the  context  of 
individual  programs.  FDA  projects  14 
customer/partner  service  surveys  per 
year,  with  a  sample  of  between  50  and 
6,000  customers  each.  Some  of  these 
surveys  will  be  repeats  of  earUer 
surveys,  for  purposes  of  monitoring 
customer/partner  service  and 
developing  long-term  data. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Type  of  Survey 


Mail/teleptKXie  surveys 
Total 


No.  of 
ResporxJents 


20.000 


Annual 

Frequency  per 

Resporvse 


Hours  per 
Response 


.30 


'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  Informat ton. 


Total  Hours 


6.000 
6,000 


These  estimates  are  based  on  the 
number  of  customer/partner  service 
surveys  FDA  has  conducted  since 
January  26, 1998. 

Dated:  December  15, 1998. 
WUliam  K.  Hubbard. 

Associate  Commissioner  for  Policy 
Coordination. 

(FR  Doc.  98-34111  Filed  12-23-98;  8:45  am) 
BILUNQ  CODE  41M-01-F 


ACTION:  Notice. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

(Docket  No.  92F-0443] 

Dow  Coming  Corp.;  Filing  of  Food 
Additive  Petition;  Amendment 

AGENCY:  Food  and  Drug  Administration 
HHS. 


SUMMARY:  The  Food  and  Drug 
AdministraUon  (FDA)  is  amending  the 
filing  notice  for  a  food  additive  petition 
filed  by  Dow  Coming  Corp.  to  indicate 
that  the  petitioner  has  also  proposed 
that  the  food  additive  regulations  be 
amended  to  provide  for  the  safe  use  of 
1.2-dibromo-2,4-dicyanobutane  as  an 
antimicrobial  agent  in  the  manufactiu« 
of  diinethylpolysiloxane  coatings 
produced  by  cross-linking  a  vinyl- 
containing  dimethylpolysiloxane  with 
methylhydrogen-containing 
polysiloxane  and 

dimethyhnethylhydrogen  polysiloxane 
polymers  using  a  platinum  catalyst. 

FOR  FURTHER  INFORMATION  CONTACT: 
Juhus  Smith,  Center  for  Food  Safety  and 
Applied  NutriUon  (HFS-215),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3091. 


SUPPLEMENTARY  INFORMATION:  hi  a  notice 
puWished  in  the  Federal  Register  of 
February  12. 1993  (58  FR  8290),  FDA 
announced  that  a  petition  (FAP  3B4346) 
had  been  filed  by  Dow  Coming  Corp., 
P.O.  Box  994,  Midland,  MI  48686-0994. 
The  petition  proposed  to  amend 
§  175.300  Resinous  and  polymeric 
coatings  (21  CFR  175.300),  §  175.320 
Resinous  and  polymeric  coatings  for 
polyolefin  films  (21  CFR  175.320),  and 
§  1 76. 1 70  Components  of  paper  and 
paperboard  in  contact  with  aqueous  and 
fatty  foods  (21  CFR  176.170)  to  provide 
for  the  safe  use  of  dimethylpolysiloxane 
coatings  produced  by  cross-linking  a 
vinyl-containing  dimethylpolysiloxane 
with  methylhydrogen-containing 
polysiloxane  and 

dimethyhnethylhydrogen  polysiloxane 
polymers  using  a  platinum  catalyst.  The 
petition  also  proposed  that  the  food 
additive  regulations  be  amended  to 
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provide  for  the  safe  use  of  3,5-dimethyl 
l-hexyne-3-ol,  l-ethynylcyclohexene, 
bis(methoxymethyl)ethyl  maleate  and 
methylvinyl  cyclosiloxane  as  optional 
polymerization  inhibitors.  Additionally, 
the  petition  proposed  that  the 
regulations  be  amended  to  provide  for 
the  safe  use  of  5-chloro-2-methyl-4- 
i8othiazolin-3-one  and  2-methyl-4- 
isothiazolin-3-one  mixture,  optionally 
containing  magnesiiun  nitrate,  as  an 
antimicrobial  agent  for  emulsion-based 
siUcone  coating  formulations. 

Subsequent  to  publication  of  the  filing 
notice,  the  petitioner  amended  the 
petition  to  request  the  use  of 
tetramethyltetravinylcyclotetrasiloxane 
as  an  optional  polymerization  inhibitor 
in  the  manufacture  of 
dimethylpolysiloxane  coatings 
produced  by  cross-linking  a  vinyl- 
containing  dimethylpolysiloxane  with 
methylhydrogen-containing 
polysiloxane  and 

dimethylmethylhydrogen  polysiloxane 
polymers  using  a  platinum  catalyst. 

Therefore,  in  a  notice  published  in  the 
Federal  Register  of  July  2, 1998  (63  FR 
36246).  FDA  amended  the  filing  notice 
of  February  12, 1993.  to  indicate  that  the 
petitioner  requests  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  additional  safe  use  of 
tetramethyltetravinylcyclotetrasiloxane 
as  an  optional  polymerization  inhibitor 
in  the  manufacture  of 
dimethylpolysiloxane  coatings 
produced  by  cross-linking  a  vinyl- 
containing  dimethylpolysiloxane  with 
methylhydrogen-containing 
polysiloxane  and 

dimethylmethylhydrogen  polysiloxane 
polymers  using  a  platinum  catalyst. 

Additionally,  subsequent  to 
publication  of  the  filing  notice  of  July  2, 
1998.  the  petitioner  amended  the 
petition  to  request  the  use  of  1,2- 
dibromo-2,4-dicyanobutane  as  an 
antimicrobial  agent  in  the  manufacture 
of  dimethylpolysiloxane  coatings 
produced  by  cross-linking  a  vinyl- 
containing  dimethylpolysiloxane  with 
methylhydrogen-containing 

polysiloxane  and 

dimethylmethylhydrogen  polysiloxane 
polymers  using  a  platinum  catalyst. 

TTierefore,  FDA  is  amending  the  filing 
notice  of  July  2, 1998.  to  indicate  that 
the  petitioner  requests  that  the  food 
•    additive  regulations  be  amended  to 
provide  for  the  safe  use  of  1,2-dibromo- 
2,4-dicyanobutane  as  an  antimicrobial 
agent  in  the  manufacture  of 
dimethylpolysiloxane  coatings 
produced  by  cross-linking  a  vinyl- 
containing  dimethylpolysiloxane  with 
methylhydrogen-containing 
polysiloxane  and 


dimethylmethylhydrogen  polysiloxane 
polymers  using  a  platinum  catalyst. 

The  agency  has  determined  imder  21 
CFR  25.32(i)  that  this  action  is  of  a  type 
that  does  not  individually  or 
ciunulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  December  11, 1998. 
Eugene  C  Coleman. 
Acting  Director.  Office  ofPremarket 
Approval.  Center  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doc.  98-34112  Filed  12-23-98;  8:45  am] 
MLUNQ  CODE  41M-01-F 


Dated:  December  10, 1998. 
Eugene  C  Coleman, 

Acting  Director.  Office  ofPremarket 

Approval.  Center  for  Food  Safety  and  Applied 

Nutrition. 

[FR  Doc.  98-34070  Filed  12-23-98;  8:45  am] 

■ILUNa  oooc  41M-«1-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[DociwtNo.98F-1192] 

Troy  Corp.;  Filing  of  Food  Additive 
Petition 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

-[DoelwtNo.98F-1192I 

Troy  Corp.;  niing  of  Food  Additive 
Petition 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing 
that  Troy  Corp.  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  3-iodo-2-propynyl  butyl 
carbamate  as  a  fungicidal  additive  for 
wood  products  intended  to  contact  food. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  A.  Hepp,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-215).  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington.  DC  20204.  202-418-3098. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  food  additive 
petition  (FAF  7B4533)  has  been  filed  by 
Troy  Corp..  c/o  S.  L.  Graham  & 
Associates.  1801  Peachtree  Lane.  Bowie. 
MD  20721.  The  petition  proposes  to 
amend  the  food  additive  regulations  in 
§  178.3800  Preservatives  for  wood  (21 
CFR  178.3800)  to  provide  for  the  safe 
use  of  3-iodo-2-propynyl  butyl 
carbamate  as  a  fungicidal  additive  for 
wood  products  intended  to  contact  food. 

The  agency  has  determined  under  21 
CFR  25.32(q)  that  this  action  is  of  a  type 
that  does  not  individually  or 
ciunulatively  have  a  significant  effect  on 
the  hiunan  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Troy  Corp.  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  3-iodo-2-propynyl  butyl 
carbamate  as  a  fungicidal  additive  for 
resinous  and  polymeric  coatings 
intended  to  contact  food. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  A.  Hepp,  Center  for  Food  Safety 
and  AppUed  Nutrition  (HFS-215),  Food 
and  Drug  Administration,  200  C  St.  SW.. 
Washington.  DC  20204,  202-418-3098. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  food  additive 
petition  (FA?  7B4546)  has  been  filed  by 
Troy  Corp.,  c/o  S.L.  Graham  k 
Associates,  1801  Peachtree  Lane,  Bowie. 
MD  20721.  The  petition  proposes  to 
amend  the  food  additive  regulations  in 
§  175.300  Resinous  and  polymeric 
coatings  (21  CFR  178.300)  to  provide  for 
the  safe  use  of  3-iodo-2-propynyl  butyl 
carbamate  as  a  fungicidal  additive  for 
resinous  and  polymeric  coatings 
intended  to  contact  food. 

The  agency  has  determined  under  21 
CFR  25.32(q)  that  this  action  is  of  a  type 
that  does  not  individually  or 
ciunulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  December  10, 1998. 
Eugene  C  Coleman, 
Acting  Director.  Office  ofPremarket 
Approval.  Center  for  Food  Safety  and  Applied 
Nutrition. 

(FR  Doc.  98-34113  Filed  12-23-98;  8:45  ami 
nuMO  oooc  4it»-oi-F 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[HCFA-2096-Nq 

RIN  0938-AJ2S 

Medicare  and  Medicaid  Programs; 
Recognition  of  the  Commission  for 
Accreditation  of  Rehabilitation 
Facilities 

AGENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACnow;  Notice  with  comment  period. 
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SUMMARY:  This  notice  announces  and 
invites  comments  on  the  receipt  of  an 
application  fix)m  the  Commission  for 
Accreditation  of  Rehabilitation 
Facilities  for  recognition  as  a  national 
accreditation  organization  with  deemed 
status  authority.  The  Social  Security  Act 
requires  us  to  publish  this  notice  in 
which  we  identify  the  national 
accreditation  body  making  the 
application,  describe  the  nature  of  the 
request,  and  provide  a  30-day  public 
comment  period.  The  intent  of  this 
notice  is  to  solicit  public  comment  as  to 
the  advisability  of  recognizing  the 
Conunission  for  Accreditation  of 
Rehabilitation  Facilities  as  a  national 
accreditation  organization  with  deeming 
authority  to  survey  and  accredit 
comprehensive  outpatient  rehabilitation 
faciUties  for  participation  in  the 
Medicare  or  Medicaid  programs. 
DATES:  Comments  will  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5  p.m.  eastern  time  on  januarv  25 
1999. 

ADDRESSES:  Mail  written  comments  (1 
original  and  3  copies)  to  the  following 
addresses:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services,  Attention:  HCFA- 
2036-NC.  P.  O.  Box  266883alUmore, 
MD  21207-0488. 

If  you  prefer,  you  may  deliver  your 
written  comments  (1  original  and  3 
copies)  to  one  of  the  following 
addresses: 

Room  443-G.  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue, 
SW.,  Washington,  DC  20201-0001,  or 

Room  C5-16-03.  Central  Building,7500 
Security  Boulevard,Baltimore,  MD 
21244-1850. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission,  hi 
commenting,  please  refer  to  file  code 
HCFA-2036-NC.  Written  comments 
received  timely  will  be  available  for 
public  inspection  as  they  are  received. 


generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  Room  443-G  of  the  Department's 
offices  at  200  Independence  Avenue, 
SW..  Washington,  DC,  on  Monday 
through  Friday  of  each  week  fi-om  8:30 
a.m.  to  5  p.m.  eastern  time  (phone:  (202) 
690-7890). 

FOR  FURTHER  INFORMATION  CONTACT: 
Helaine  M.  Jeffers,  (410)  786-5648. 
SUPPLEMENTARY  INFORMATION: 
I.  Background 

Providers  of  health  care  services 
participate  in  the  Medicare  and 
Medicaid  programs  in  accordance  with 
provider  agreements  with  us  (for 
Medicare)  and  State  Medicaid  agencies 
(for  Medicaid).  Generally,  in  order  to 
enter  into  a  provider  agreement,  an 
entity  must  first  be  certified  by  a  State 
survey  agency  as  complying  with  the 
conditions,  requirements  or  standards 
set  forth  in  the  Social  Security  Act  (the 
Act)  and  regulations.  Providers  are 
subject  to  routine  surveys  by  State 
survey  agencies  to  determine  whether 
the  provider  continues  to  meet  these 
requirements. 

There  is  an  alternative,  however,  to 
surveys  by  State  agencies.  Section  1865 
of  the  Act  includes  a  provision  that 
permits  providers  of  services  to  be 
exempt  from  routine  surveys  by  State 
survey  agencies  to  determine  whether 
they  comply  with  the  definition  of 
hospital  services  in  section  1861(e)  of 
the  Act.  Specifically,  section  1865(b)(1) 
of  the  Act  provides  that  if  we  find  that 
accreditation  of  a  provider  entity  by  a 
national  accreditating  body 
demonstrates  that  all  of  the  applicable 
Medicare  conditions  or  requirements  are 
met  or  exceeded,  we  would  "deem"  the 
provider  entity  as  meeting  the 
applicable  Medicare  requirements.  If  a 
national  accrediting  organization 
applies  to  us  for  recognition  of  its 
provider  accrediting  program,  we 
examine  its  requirements  to  determine 
whether  they  meet  or  exceed  the 
Medicare  conditions  as  we  would  have 
applied  them.  If  we  were  to  approve  the 
accrediting  organization  as  having 
standards  that  meet  or  exceed  oiu  own. 
providers  accredited  under  the 
approved  program  would  be  "deemed" 
to  meet  the  Medicare  conditions  of 
participation  or  requirements  for  which 
the  accreditation  standards  have  been 
recognized. 

•  A  deemed  status  provider  is  one  that 
has  voluntarily  applied  for  and  has  been 
accredited  by  a  national  accreditation 
organization  under  its  approved 
program  that  meets  or  exceeds  the 
applicable  Medicare  conditions  or 
requirements.  Federal  regulations  at  42 


CFR  part  485.  subpart  B.  set  forth  the 
conditions  that  comprehensive 
outpatient  rehabilitation  facilities 
(CORFs)  must  meet  to  be  certified  under 
section  1861(cc)(2)  of  the  Act  and  be 
accepted  for  participation  in  the 
Medicare  program  in  accordance  with 
42  CFR  part  489. 

II.  Approval  of  Accreditation 
Organization's  Program 

The  purpose  of  this  notice  is  to  notify 
the  public  of  the  receipt  of  the 
Commission  for  Accreditation  of 
Rehabihtation  Facifities'  (CARF) 
application  for  approval  to  participate 
in  the  Medicare  program  as  a  national 
accreditation  organization  with  deemed 
status  authority  for  CORF  accreditation. 
This  notice  also  solicits  public  comment 
on  the  ability  of  CARF's  program 
requirements  to  meet  or  exceed  the 
Medicare  conditions  of  participation. 

Section  1865(b)(2)  of  the  Act  sets  forth 
the  requirements  for  us  to  make  a 
finding  among  other  factors  with  respect 
to  a  national  accreditation  body,  as 
specified  in  section  HI.  of  this  notice. 

Section  1865(b)(3)(A)  of  the  Act 
requires  that  we  publish,  no  later  than 
60  days  after  the  date  of  the  receipt  of 
a  completed  application,  a  notice 
identifying  the  national  accreditation 
body  making  Uie  request,  describing  the 
nature  of  the  request,  and  providing  a 
period  of  at  least  30  days  for  the  public 
to  comment  on  the  request.  In  addition, 
we  have  210  days  bom  the  receipt  of  the 
request  to  publish  an  approval  or  denial 
of  the  application. 


m.  Evaluation  of  the  Application 

On  August  10, 1998,  CARF  submitted 
the  necessary  application  information 
about  its  request  for  our  determination 
that  its  provider  accreditation  program 
meets  or  exceeds  the  Medicare 
conditions  and  certification 
requirements  for  CORFs. 

Under  section  1865(b)(2)  of  the  Act 
and  our  regulations  at  42  CFR  488.8 
("Federal  review  of  accreditation 
organizations"),  our  review  and 
evaluation  of  a  national  accreditation 
organization  will  be  conducted  in 
accordance  with,  but  not  necessarily 
limited  to,  the  following  factors: 

•  A  determination  of  the  equivalency 
of  an  accreditation  organization's 
requirements  for  an  entity  to  our 
requirements  for  the  entity. 

•  A  review  of  the  organization's 
survey  process  to  determine  the 
following: 

1.  The  composition  of  the  survey 
team,  surveyor  qualifications,  and  the 
abiUty  of  the  organization  to  provide 
continuing  surveyor  training. 
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2.  The  organization's  comparability  of 
its  processes  to  that  of  State  agencies,  . 
including  survey  frequency,  and  the 
ability  to  investigate  and  respond 
appropriately  to  complaints  against 
accredited  facilities. 

3.  The  organization's  procediues  for 
monitoring  providers  or  suppliers  found 
to  be  out  of  compliance  widi  program 
requirements.  These  monitoring 
procedures  are  used  only  when  it 
identifies  noncompliance.  If 
noncompliance  at  the  condition  level  is 
identified  through  validation  reviews, 
the  appropriate  State  survey  agency 
monitors  corrections  as  specified  at 

§  488.7(b)(2). 

4.  The  organization's  ability  to  report 
deficiencies  to  the  surveyed  facilities 
and  respond  to  the  facility's  plan  of 
correction  in  a  timely  manner. 

•  The  organization's  abiUty  to 
provide  us  with  electronic  data  in  ASCII 
comparable  code  and  reports  necessary 
for  effective  validation  and  assessment 
of  its  s\uvey  process. 

•  The  adequacy  of  staff  and  other 
resources,  and  its  financial  viability. 

•  The  organization's  ability  to 
provide  adequate  funding  for 
performing  required  siuveys. 

•  The  organization's  policies  with 
respect  to  whether  surveys  are 
announced  or  unannounced. 

•  The  organization's  agreement  to 
provide  us  with  a  copy  of  the  most 
ciurent  accreditation  siuT^ey  together 
with  any  other  information  related  to 
the  survey  as  we  may  require  (including 
corrective  action  plans). 

IV.  Notice  of  Evaluation 

Upon  completion  of  our  evaluation, 
including  the  evaluation  of  public 
comments  received  as  a  result  of  this 
notice,  we  will  publish  a  notice  in  the 
Federal  Register  announcing  the  result 
of  our  evaluation. 


V.  Response  to  Public  Coounents 

Because  of  the  large  number  of 
comments  we  normally  receive  on 
Federal  Register  dociunents  published 
for  comment,  we  are  not  able  to 
acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  DATES  section  of 
this  preamble  and  will  respond  to  them 
in  a  forthcoming  notice  document. 

Authority:  Section  1865  of  the  Social 
Security  Act  (42  U.S.C.  1395bb). 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778,  Medical  Assistance 
Program;  No.  93.773  Medicare— Hospital 
Insurance  Program;  and  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  November  30, 1998. 
Nancy-Ann  Min  DeParle. 
Administrator,  Health  Care  Financing 
Administration. 

[FR  Doc.  98-34063  Filed  12-23-98;  8:45  am] 
BILLING  CODE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Data  coHection  instruments 


Nursing  Survey 
Total 


Indian  Health  Service 

Request  for  Public  Comment:  60-day 
Proposed  Collection:  IHS  Registered 
Nurses  Recruitment  and  Retention 
Survey 

SUMMARY:  In  compliance  with  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  which  requires 
the  provision  of  a  60-day  advance 
opportimity  for  public  comment  on 
proposed  information  collection 
projects,  the  Indian  Health  Service  (IHS) 
is  publishing  for  comment  a  stunmary  of 
a  proposed  information  collection  to  be 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

TABLE  1 


Proposed  Collection 

Title:  09-17-NEW,  "IHS  Registered 
Nurses  Recruitment  and  Retention 
Survey."  Type  of  Information  Collection 
Request:  New  collection.  Form  Number: 
No  reporting  forms  required.  Need  and 
Use  of  Information  Collection:  The 
information  collected  in  the  proposed 
survey  will  be  used  to  determine  which 
improvemetns  made  since  1984  have 
worked  and  what  additional  changes 
need  to  be  made  to  continue  to  attract 
and  retain  Registered  Niu-ses  in  the  IHS, 
tribal  and  luban  (I/T/U)  programs.  The 
informaiton  collected  in  the  survey  will 
help  to  determine  (1)  the  factors  that 
lead  to  the  initial  decision  to  work  in 
the  Indian  health  program;  (2)  what 
aspects  of  the  job  do/did  these 
employees  Uke  or  dislike  and  why;  (3) 
how  environmental  and  personal 
factors,  such  as  living  on  or  near 
reservations,  local  government  housing, 
distance  to  shopping,  schools  (pre- 
school, element^,  and  high),  social 
activities,  child  care  facihties,  location 
and  size  of  non-Indian  community,  sex 
and  race  differences,  etc.,  affect  their 
decision  to  continue  with  or  terminate 
IHS  employment;  and  (4)  how  wori^ 
related  issues  and  current  changes,  such 
as  Indian  preference,  quality  of  other 
health  care  staff,  local  health  care 
mangement  pracitces,  managed  care. 
Tribal  Self-Governance  and  Self- 
Determination,  etc.,  affect  their  decision 
to  stay  with  or  leave  IHS  employment. 
Affected  Public:  Individuals,  Type  of 
Respondents:  Current  I/T/U  Registered 
Nurses. 

Table  1  below  provides  the  following 
information:  types  of  data  collection 
instnunents,  estimated  niunber  of 
respondents,  number  of  responses  per 
respondent,  annual  number  of 
responses,  average  burden  hour  per 
response,  and  total  annual  burden  hour. 


Estimated  num- 
t)er  of  respond- 
ents 


600 
600 


Responses  per 
respondent 


Annual  number 
of  responses 


600 
600 


Average  burden 
hr  per  response* 


1.00  (60  Mins) 
1.00(60mins) 


Total  annual  tMJf- 
den  hours 


600 
600 


For  ease  of  understanding,  burden  hours  are  also  provided  in  actual  minutes. 


There  are  no  Capital  Costs,  Operating 
Costs,  and/or  Maintenance  Costs  to 
report. 

Request  for  Comments 

Youi  written  comments  and/or 
suggestions  are  invited  on  one  or  more 
of  the  following  points:  (a)  Whether  the 
information  collection  activity  is 


necessary  to  carry  out  an  agency 
function:  (b)  whethr  the  agency 
processes  the  information  collected  in  a 
useful  and  timely  fashion;  (c)  the 
accuracy  of  public  biuden  estimate  (the 
estimated  amoimt  of  time  needed  for 
indivdiual  respondents  to  provide  the 
requested  information);  (d)  whether  the 
methodology  and  assumptions  used  to 


determine  the  estimate  are  logical;  (e) 
ways  to  enhance  the  quaUty,  utility,  and 
clarity  of  the  information  being 
collected:  and  (f)  ways  to  minimize  the 
public  burden  through  the  use  of 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 
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Send  Comments  and  Requests  For 
Further  Information:  Send  your  written 
comments,  requests  for  more 
information  on  the  proposed  collection, 
or  requests  to  obtain  a  copy  of  the  data 
collection  instrument(s)  and 
instructions  to:  Mr.  Lance  Hodahkwen. 
Sr.,  M.P.H.,  IHS  Reports  Clearance 
Officer,  12300  Twinbrook  Parkway, 
Suite  450,  Rockville,  MD  20852-1601, 
call  non-toll  free  (301)  443-5938,  send 
via  fax  to  (301)  443-1522,  or  send  your 
e-mail  requests,  comments,  and  return 
address  to:  lhodahkw@hqe.ihs.gov. 

Comment  Due  Date:  Your  comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  within  60  days  of  the  date  of 
this  publication. 

Dated:  December  16. 1998. 
Michael  H.  Tnijillo, 

Assistant  Surgeon  General,  Director. 

(FR  Doc.  98-34071  Filed  12-23-98;  8:45  am) 

BHJJNQ  CODE  4iaO-1»-M 
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determined  suitable  or  unsuitable  this 
week. 

Dated:  December  17, 1998. 
Fred  Kamas,  Jr., 

Depu  ty  Assistant  Secretary  for  Economic 
Development. 

IFR  Doc.  98-33875  Filed  12-23-98;  8:45  am] 
BIUING  COOE  421»-2»-M 


DEPARTMENT  OF  THE  INTERIOR 
Office  of  the  Secretary 
Alaska  Land  Managers  Forum 

agency:  Office  of  the  Secretary. 
ACTION:  Notice,  reestablishment  of 
Advisory  Committee. 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4341-N-41] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTKM:  Notice. 


SUMMARY:  This  Notice  identifies 
luiutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

EFFECTIVE  DATE:  December  24,  1998. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  Department  of  Housing 
and  Urban  Development,  Room  7256, 
451  Seventh  Street  SW,  Washington,  DC 
20410;  telephone  (202)  708-1226;  TTY 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565.  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-fi^e  Title  V  information  line 
at  1-800-927-7588. 
8UPPi.EMENTARY  INFORMATION:  In 
accordance  with  the  December  12, 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration. 
No.  88-2503-OG  (D.D.C.),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 


SUMMARY:  This  notice  is  published  in 
accordance  with  section  9(a)(2)  of  the 
Federal  Advisory  Committee  Act 
(FACA).  5  U.S.C.  App.  2  (1988)  and  41 
CFR  101.6-1015(a).  Following 
:    consultation  with  the  General  Services 
Administration  and  the  Office  of 
Management  and  Budget,  notice  is 
hereby  given  that  the  Secretary  of  the 
Interior  is  administratively 
reestablishing  an  advisory  committee 
known  as  the  Alaska  Land  Managers 
Forum.  The  purpose  of  the  committee  is 
to  advise  the  Secretary  on  Alaska  land 
and  resources  issues. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Deborah  L.  Williams,  Special  Assistant 
to  the  Secretary  of  the  Interior  for 
Alaska,  Office  of  the  Secretary, 
Department  of  the  Interior,  1689  C 
Street,  Suite  100,  Anchorage,  Alaska 
99501-5151,  (907)  271-5485. 
SUPPLEMENTARY  INFORMATION:  In  the  40 
years  since  Statehood,  land  ownership 
and  management  in  Alaska  has 
undergone  a  massive  change.  In  1959, 
nearly  all  of  Alaska  (99.8  percent)  was 
owned  by  the  Federal  Government,  and 
most  of  this  land  (365  million  acres)  was 
public  domain  under  the  jurisdiction  of 
the  Bureau  of  Land  Management.  Today, 
the  State  has  received  title  to  90  million 
acres  of  a  104.5  milHon  acre 
entitlement.  Alaska  Natives,  through 
village  and  regional  corporations 
established  under  the  Alaska  Native 
Claims  Settlement  Act  of  1971,  have 
become  major  land  holders  (37  million 
acres  interim  conveyed  or  patented) 
with  the  eventual  ownership  of  45.5 
million  acres.  Finally,  over  145  million 
acres  in  Federal  ownership  are  in 
national  forests,  parks,  and  wildlife 
refuges.  These  changes  in  land  status 
have,  in  turn,  generated  changes  in  the 
roles  and  relationships  of  the  State  and 
Federal  agencies  in  Alaska.  Also,  Native 
corporations,  as  owners  of  12  percent  of 


the  State's  land  area,  have  become  major 
participants  in  the  complexities  of  land 
and  resource  management. 

Since  Statehood,  there  have  been 
several  different  types  of  cooperative 
planning  entities  charged  with  making 
an  overview  of  Alaska  issues  and 
developing  comprehensive 
recommendations  to  the  State  and 
:    Federal  Governments.  None  of  these 
planning  entities  exist  today.  The 
Secretary  of  the  Interior  is  reestablishing 
the  Alaska  Land  Managers  Forum 
Advisory  Committee  in  accordance  with 
the  provisions  of  the  Federal  Advisory 
Committee  Act  (FACA)  (5  U.S.C,  App.), 
for  the  purpose  of  advising  him  on  land 
and  resource  issues  in  Alaska. 

Memership  on  the  Forum  consists  of 
individuals  appointed  by  the  Secretary 
of  the  Interior.  Appointed  as  cochairs 
are  the  Special  Assistant  to  the 
Secretary  of  the  hiterior  for  Alaska  as 
the  Federal  Cochair.  the  Lt.  Governor  of 
the  State  of  Alaska  as  the  State  Cochair, 
and  the  President  of  the  Alaska 
Federation  of  Natives  (or  designee)  as 
the  Alaska  Native  Cochair.  In  addition, 
the  charter  provides  for  appointing  the 
commissioners  or  directors  of  specified 
State  agencies,  the  State  directors  of 
specified  Federal  land  management 
agencies,  and  the  heads  of  two  Alaska 
Native  organizations. 

Administrative  establishment  of  the 
Alaska  Land  Managers  Forum  is 
necessary  and  in  the  public  interest. 

Dated:  September  16, 1998. 
Bruce  Babbitt, 
Secretary  of  the  Interior. 
Certification 

I  hereby  certify  that  the  administrative 
reestablishment  of  the  Alaska  Land  Managers 
Forum  Advisory  Committee  is  necessary  and 
in  the  public  interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
Department  of  the  Interior  by  the  several  acts 
which  regulate  management  of  Federal  lands 
in  Alaska. 

Dated:  September  16, 1998. 
Bruce  Babbitt, 

Secretary  of  the  Interior. 

IFR  Doc.  98-34155  Filed  12-23-98;  8:45  am] 

BILUNG  COOE  431(M»>-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  And  Wildlife  Service 

Comprehensive  Conservation  Plans; 
Michigan  and  Minnesota 

ACTION:  Notice  of  Intent  to  Prepare 
Comprehensive  Conservation  Plans  and 
Associated  Environmental  Documents. 

SUMMARY:  This  notice  advises  the  public 
that  the  U.S.  Fish  and  Wildlife  Service 
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(Service)  intends  to  gather  information 
necessary  to  prepare  Comprehensive 
Conservation  Plans  (CCPs)  and 
environmental  assessments  for  imits 
within  Michigan  and  Minnesota.  The 
CCPs  will  be  prepared  for  the 
Wyandotte  and  Michigan  Islands 
National  Wildlife  Refuges  (NWRs)  and 
the  East  Lansing  Wetland  Management 
District  as  part  of  the  planning  process 
for  Shiawassee  NWR.  The  CCP  will  be 
prepared  for  the  Minnesota  Valley 
Wetland  Management  District  as  part  of 
the  planning  process  for  Minnesota 
Valley  NWR.  The  Service  is  furnishing 
this  notice  in  compliance  with  the 
National  Wildlife  Refuge  System 
Improvement  Act  of  1997  and  the 
National  Environmental  Policy  Act 
(NEPA)  and  implementing  regulations: 

(1)  to  advise  other  agencies  and  the 
public  of  our  intentions,  and 

(2)  to  obtain  suggestions  and 
information  on  the  scope  of  issues  to 
include  in  the  environmental  docimjent. 

DATES:  Inquire  at  the  address  below  for 
due  dates  for  comments  regarding 
specific  projects. 

ADDRESSES:  Address  comments  and 
requests  for  more  information  or  to  be 
put  on  a  mailing  Ust  to:  Chief,  Branch 
of  Ascertaiimient  and  Planning,  U.S. 
Fish  and  WildUfe  Service,  Bishop  Henry 
Whipple  Federal  Building,  1  Federal 
Drive,  Fort  Snelling.  Minnesota  55111, 
612-713-5429,  E-mail: 
R3PLANNING@mail.fws.gov 

SUPPLEMENTARY  HffORMATION:  The 
Service  will  solicit  information  from  the 
public  via  open  houses  and  written 
comments.  Special  maiUngs,  newspaper 
articles,  and  radio  announcements  in 
the  areas  near  each  xmit  will  inform 
people  of  the  time  and  place  of  open 
houses  to  be  held  in  1999  related  to  the 
CCP  and  NEPA  documentation. 

The  National  WildUfe  Refuge  System 
Improvement  Act  of  1997  requires  that 
all  lands  within  the  National  Wildlife 
Refuge  System  be  managed  in 
accordance  with  an  approved  CCP.  The 
CCP  guides  management  decisions  and 
identifies  goals,  objectives,  and 
strategies  for  adiieving  unit  purposes. 
Public  input  into  this  planning  process 
is  encouraged.  The  CCPs  will  provide 
other  agencies  and  the  public  with  a 
clear  understanding  of  the  desired 
conditions  for  each  of  its  imits  and  how 
the  Service  will  implement  management 
strategies. 

Shiawassee  NWR  administers  the 
Wyandotte  and  Michigan  klands  NWRs. 
Minnesota  Valley  NWR  administers  the 
Minnesota  Valley  Wetland  Management 
District.  The  intent  to  prepare  a  CCP  for 
the  Shiawassee  and  Minnesota  Valley 


NWRs  was  published  October  1, 1997 
(62  PR  51482). 

Wyandotte  NWR  consists  of  two 
islands  and  adjacent  shallow  waters  in 
the  Detroit  River  offshore  from 
Wyandotte,  Michigan.  The  refuge  is 
situated  in  what  was  once  one  of  the 
most  significant  migratory  staging  areas 
for  diving  ducks  in  the  United  States. 
Extensive  beds  of  aquatic  vegetation 
have  disappeared  and  only  a  remnant  of 
the  once  vast  rafts  of  migratory 
waterfowl  are  now  seen  in  Wyandotte. 
Public  access  is  not  permitted  on  either 
island. 

Michigan  Islands  NWR  consists  of 
five  islands,  lliunder  Bay  and 
Scarecrow  Islands  are  located  in  Lake 
Huron  near  Alpena,  Michigan.  The 
islands  total  128  acres  and  are  home  to 
the  Federally-threatened  Dwarf  lake  iris 
(Iris  lacustris).  American  redstarts 
(Setophaga  ruticilla)  and  American 
black  ducks  (Anas  rubripes)  nest  on  the 
islands.  Gull,  Pismire,  and  Shoe  Islands 
are  part  of  the  Beaver  Island  Group  in 
northern  Lake  Michigan.  The  three 
islands  total  235  acres.  Pismire  and 
Shoe  Islands  are  officially  designated  as 
the  Michigan  Islands  Wilderness  Area. 
Herring  (Larus  argentatus)  and  ring  bill 
gulls  (L.  Delawarensis),  double-crested 
cormorants  (Phalacrocorax  auritus), 
great  blue  herons  (Ardea  herodias),  and 
Caspian  terns  (Sterna  caspia)  nest  on  the 
islands. 

The  East  Lansing  Wetland 
Management  District  consists  of  two 
Waterfowl  Production  Areas,  a  160  acre 
area  in  Jackson  County  and  a  n  acre 
area  in  VanBuren  County.  The  areas  are 
managed  primarily  to  maintain  wetland 
and  upland  habitat  for  migrating  and 
nesting  waterfowl,  migratory  birds,  and 
resident  game  species. 

Minnesota  Valley  Wetland 
Management  District  is  a  13  county 
district  located  in  east  central 
Minnesota.  The  district  includes 
portions  of  the  Minnesota,  Cannon,  and 
Mississippi  River  watersheds.  Pre- 
settlement  habitat  included  prairie 
pothole,  native  prairie,  oak  savannah, 
and  big  woods  habitats.  Prevalent  land 
use  in  the  district  is  agriculture  and 
urban  development  around  the  Twin 
Cities  metropolitan  area.  The  major 
breeding  species  of  waterfowl  in  the 
district  are  mallards  (Anas 
platyrhynchos),  blue- winged  teal  (A. 
discors),  and  wood  ducks  (Aix  sponsa). 
The  district  consists  of  2,248  acres  of 
waterfowl  production  areas  and 
approximately  700  easement  acres. 

The  Service  units  need  CCPs  because 
no  formal,  up-to-date,  long-term 
management  direction  exists.  Until  the 
CCPs  are  completed,  management  will 
be  guided  by  official  unit  purposes;  the 


National  WildUfe  Refuge  System 
Improvement  Act  of  1997;  other  Federal 
legislation  regarding  management  of 
national  wildUfe  refuges  and 
wilderness;  and  other  legal,  regulatory 
and  policy  guidance. 

Upon  implementation,  the  CCPs  will 
apply  to  Federal  lands,  easements,  and 
lands  leased  by  the  Service  within  the 
boimdaries  of  the  units.  The  plans  will 
be  consistent  with  the  Service's 
Ecosystem  Approach  to  Fish  and 
Wildlife  Conservation  and  include 
approaches  to  habitat  management, 
wildlife  population  management,  public 
use  management,  cultural  resource 
identification  and  protection,  and 
management  of  any  special  uses.  The 
compatibility  of  uses  will  be  determined 
as  part  of  the  CCP  process. 

The  environmental  review  of  these 
projects  will  be  conducted  in 
accordance  with  the  requirements  of  the 
National  Environmental  PoUcy  Act  of 
1969,  as  amended  (42  U.S.C.  4321  et 
seq.),  NEPA  Regulations  (40  GFR  parU 
1500-1508).  the  National  Wildlife 
Refuge  System  Improvement  Act  of 
1997.  other  appropriate  Federal  laws 
and  regulations.  Executive  Order  12996. 
and  Service  policies  and  procedures  for 
compliance  with  those  regulations. 

We  estimate  that  the  first  draft  CCPs 
and  associated  environmental 
dociunents  wrill  be  available  by  August 
1999. 

Dated:  December  6, 1998. 
Kfarvin  E.  Moriarty. 
Acting  Regional  Director. 
(FR  Doc.  98-34178  Filed  12-23-98;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Managemant 

[AZ-040-71 22-4)0-561 3;  AZA  287M;  AZA 
29640] 

Extansion  of  Public  Conunant  Pariod 
for  Draft  Environmantal  Impact 
Statamant  pBS)  for  tha  Doa  Pobraa/ 
San  Juan  Projact  Caaa  Numbar  AZA 
28973  and  AZA  29640,  Safford  Flaw 
OffIca,  Graham  County,  AZ 

AOENCY:  Bureau  of  Land  Management. 

Interior. 

ACnON:  Extension  of  pubUc  comment 

period.         

SUMMARY:  The  noticepubUshed  in  the 
Federal  Register  on  Thursday. 
September  24. 1998.  in  Vol.  63,  No.  185. 
page  51091,  provided  for  the  acceptance 
of  written  comments  relating  to  the 
Draft  Environmental  Impact  Statement 
for  the  Dos  Pobres/San  Juan  Project  to 
be  accepted  imtil  November  25, 1998.  A 
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subsequent  notice  published  in  the 
Federal  Register  on  Monday,  November 
30.  1998.  in  Vol.  63,  No.  229,  Page 
65809.  extended  the  public  comment 
period  to  December  18, 1998.  This 
notice  extends  the  public  comment 
period  to  January  29, 1999. 

Dated:  December  17, 1998. 
Frank  L.  Rowley, 

Acting  Field  Office  Manager. 

(FR  Doc.  98-34100  Filed  12-23-98;  8:45  am] 

WUMQ  COOE  4310-32-M 


INTERNATIONAL  TRADE 
COMMISSION 

PnvMtigatiofi  No.  AA1921-114  (Revlmv)] 
Stainless  Steel  Plate  From  Svweden 

AGENCY:  United  States  International 

Trade  Commission. 

ACTION:  Scheduling  of  a  full  five-year 

review  concerning  the  antidumping 

duty  order  on  stainless  steel  plate  from 

Sweden. 


SUMMARY:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  a  full  review 
pursuant  to  section  751(c)(5)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1675(c)(5)) 
(the  Act)  to  determine  whether 
revocation  of  the  antidumping  duty 
order  on  stainless  steel  plate  from 
Sweden  would  be  Ukely  to  lead  to 
continuation  or  recurrence  of  material 
injury.  For  further  information 
concerning  the  conduct  of  this  review 
and  rules  of  general  application,  consult 
the  Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201).  and  part  207. 
subparts  A.  D.  E.  and  F  (19  CFR  part 
207).  Recent  amendments  to  the  Rules 
of  Practice  and  Procedure  pertinent  to 
five-year  reviews,  including  the  text  of 
subpart  F  of  part  207,  are  published  at 
63  FR  30599,  June  5. 1998,  and  may  be 
downloaded  from  the  Commission's 
World  Wide  Web  site  at  http:// 
www.usitc.gov/rules.htm. 
EFFECTIVE  DATE:  December  15, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Luskin  (202-205-3189),  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obteuned  by 


accessing  its  internet  server  (http:// 
www.usitc.gov). 

SUPPLEMENTARY  INFORMATION: 

Background— On  November  5, 1998. 
the  Commission  determined  that 
responses  to  its  notice  of  institution  of 
the  subject  five-year  review  were  such 
that  a  full  review  pursuant  to  section 
751(c)(5)  of  the  Act  should  proceed  (63 
FR  63748.  November  16. 1998).  A  record 
of  the  Commissioners'  votes  and 
statements  by  Chairman  Bragg  and 
Commissioners  Crawford  and  Koplan 
■    are  available  bom  the  Office  of  the 
Secretary  and  at  the  Commission's  web 
site. 

Participation  in  the  review  and  public 
service  list — Persons,  including 
industrial  users  of  the  subject 
merchandise  and.  if  the  merchandise  is 
sold  at  the  retail  level,  representative 
consumer  organizations,  wishing  to 
particiftate  in  this  review  as  parties 
must  file  an  entry  of  appearance  with 
the  Secretary  to  die  Commission,  as 
provided  in  section  201 . 1 1  of  the 
Commission's  rules,  by  45  days  after 
publication  of  this  notice.  A  party  that 
filed  a  notice  of  appearance  following 
publication  of  the  Commission's  notice 
of  institution  of  the  review  need  not  file 
an  additional  notice  of  appearance.  The 
Secretary  will  maintain  a  public  service 
list  containing  the  names  and  addresses 
of  all  persons,  or  their  representatives, 
who  are  parties  to  the  review. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  Z/sf— Pursuant  to 
§  207.7(a)  of  the  Commission's  rules,  the 
Secretary  will  make  BPI  gathered  in  this 
review  available  to  authorized 
applicants  under  the  APO  issued  in  the 
review,  provided  that  the  application  is 
made  by  45  days  after  publication  of 
this  notice.  Authorized  applicants  must 
represent  interested  parties,  as  defined 
by  19  U.S.C.  1677(9).  who  are  parties  to 
the  review.  A  party  granted  access  to 
BPI  following  publication  of  the 
Commission's  notice  of  institution  of 
the  review  need  not  reapply  for  such 
access.  A  separate  service  hst  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Staff  report — ^The  prehearing  staff 
report  in  the  review  will  be  placed  in 
the  nonpubhc  record  on  April  21. 1999. 
and  a  public  version  will  be  issued 
thereafter,  pursuant  to  §  207.64  of  the 
Commission's  rules. 

Hearing— The  Commission  will  hold 
a  hearing  in  connection  with  the  review 
beginning  at  9:30  a.m.  on  May  11. 1999. 
at  the  U.S.  International  Trade 
Conmiission  Building.  Requests  to 


appear  at  the  hearing  should  be  filed  in 
writing  with  the  Secretary  to  the 
Commission  on  or  before  May  3. 1999. 
A  nonparty  who  has  testimony  tiiat  may 
aid  the  Commission's  deliberations  may 
request  permission  to  present  a  short 
statement  at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  May  6, 1999, 
at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
§§  201.6(b)(2).  201.13(f).  207.24.  and 
207.66  of  the  Commission's  rules. 
Parties  must  submit  any  request  to 
present  a  portion  of  their  hearing 
testimony  in  camera  no  later  than  7 
days  prior  to  the  date  of  the  hearing. 

Wntten  submissions — Each  party  to 
the  review  may  submit  a  prehearing 
brief  to  the  Commission.  Prehearing 
briefs  must  conform  with  the  provisions 
of  §  207.65  of  the  Commission's  rules; 
the  deadline  for  filing  is  April  30. 1999. 
Parties  may  also  file  written  testimony 
in  connection  with  their  presentation  at 
the  hearing,  as  provided  in  §  207.24  of 
the  Commission's  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  §  207.67  of  the 
Commission's  rules.  The  deadline  for 
filing  posthearing  briefs  is  May  20. 
1999;  witness  testimony  must  be  filed 
no  later  than  three  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  the  review  may  submit  a  written 
statement  of  information  pertinent  to 
the  subject  of  the  review  on  or  before 
May  20. 1999.  On  June  14. 1999.  the 
Commission  will  make  available  to 
parties  all  information  on  which  they 
have  not  had  an  opportimity  to 
comment.  Parties  may  submit  final 
comments  on  this  information  on  or 
before  June  16. 1999,  but  such  final 
comments  must  not  contain  new  factual 
information  and  must  otherwise  comply 
wiUi  §  207.68  of  the  Commission's  rules. 
All  written  submissions  must  conform 
with  the  provisions  of  §  201.8  of  the 
Commission's  rules;  any  submissions 
that  contain  BPI  must  also  conform  with 
the  requirements  of  §§  201.6,  207.3,  and 
207.7  of  the  Commission's  rules.  The 
Commission's  rules  do  not  authorize 
filing  of  submissions  with  the  Secretary 
by  fiicsimile  or  electronic  means. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  Commission's  rules,  each 
document  filed  by  a  party  to  the  review 
must  be  served  on  all  other  parties  to 
the  review  (as  identified  by  either  the 
public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
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(  ociunent  for  filing  witliout  a  certificate 
ff  service. 

Authority:  This  review  is  being  conducted 
1  inder  authority  of  title  VII  of  the  Tariff  Act 
( if  1930;  this  notice  is  published  pursuant  to 
i  207.62  of  the  Commission's  rules. 

By  order  of  the  Commission. 

Issued:  December  16, 1998. 
tonna  R.  Koehnke, 
iecretary. 

FR  Doc.  98-34136  Filed  12-23-98;  8:45  am) 
HLLMQ  CODE  702IMe-P 


>EPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
lUiministration 

Prohibited  Transaction  Exemption  98-60; 
Exemption  Application  Na  D-10352,  et  al.] 

Brant  of  Individual  Exemptions; 
Bitizens  Bank  New  Hampshire 

AOENCY:  Pension  and  Welfare  Benefits 

Administration.  Labor. 

action:  Grant  of  individual  exemptions. 


This  doaiment  contains 

exemptions  issued  by  the  Department  of 
Labor  (the  Department)  firom  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  tocome 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (die 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington,  DC.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  pubUc  comments  and  no  requests  for 
a  hearing,  vmless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713,  October  17, 
1978)  transferred  the  authority  of  the 


Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFRPart  2570,  Subpart  B  (55  FR  32836, 
32847,  Augtist  10, 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible: 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Citizens  Bank  New  Hampshire,  Located 
in  Manchester,  New  Hampshire 

[Prohibited  Transaction  Exemption  98-60; 
Exemption  Application  No.  D-103S2I 

Section  I — ^Exemption  for  In-Kind 
Transfers  of  CIF  Assets 

The  restrictions  of  sections  406(a)  and 
406(b)  of  ERISA  and  the  sanctions 
resulting  from  the  appUcation  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  dirough  (F)  of  the  Code, 
shall  not  apply,  effective  October  11, 
1996,  to  the  past  in-kind  transfer  of 
assets  of  employee  benefit  plans  (the 
Client  Plans)  for  which  Citizens  Bank 
New  Hampshire  (the  Bank)  serves  as 
fiduciary,  other  than  plans  established 
and  maintained  by  the  Bank,  that  were 
held  in  a  portfolio  of  a  collective 
investment  fund  maintained  by  the 
Bank  (the  CIF),  in  exchange  for  shares 
of  the  Berger/BIAM  International 
Institutional  Fund  (the  B/B  Fund),  an 
open-end  investment  company 
registered  under  the  Investment 
Company  Act  of  1940  (the  1940  Act).' 
the  investment  adviser  and  investment 
sub-adviser  of  which  were  BBOI 


■  In  this  regard,  the  Bank  represents  that  any 
further  in-kind  transfers  of  CIF  assets  to  the  B/B 
Fund  will  comply  with  the  conditions  of  Prohibited 
Transaction  Exemption  (PTE)  97-41  (62  FR  42830. 
August  8, 1997).  PTE  97-41  permits  the  purchase 
by  employee  benefit  plans  (i.e.  the  Client  Plans)  of 
shares  of  one  or  more  open-ended  management 
investment  companies  (i.e.  mutual  funds)  registered 
under  the  1940  Act  in  exchange  for  assets  of  the 
Client  Plans  transferred  in-kind  to  the  mutual  fund 
from  a  collective  investment  fund  (i.e.  the  CIF) 
maintained  by  a  bank  or  a  plan  adviser,  where  the 
bank  or  plan  adviser  is  the  investment  adviser  to 
the  mutual  fund  and  also  a  fiduciary  to  the  Client 
Plans,  if  the  conditions  of  the  exemption  are  met. 
However,  as  noted  further  below,  the  Bank 
distributed  written  confirmation  to  the  Client  Plans 
regarding  the  in-kind  transfer  of  CIF  assets  made  to 
the  Funds  within  150  days,  rather  than  within  the 
105-day  period  required  by  Section  Kg)  of  PTE  97- 
41.  Thus,  an  individual  exemption  to  cover  these 
specific  CIF  conversions  is  necessary  to  provide  the 
appropriate  retroactive  relief. 


Woridwide  LLC  (BBOI)  and  Bank  of 
Ireland  Asset  Management  Limited 
(BLAM),  respectively,  which  are  related 
to  the  Bank;  provided  the  following 
conditions  and  the  general  conditions  of 
Section  in  below  are  met: 

(A)  No  sales  commissions  or  other 
fees  were  paid  by  the  Client  Plans  in 
connection  with  the  purchase  of  B/B 
Fimd  shares  through  the  in-kind  transfer 
of  CDF  assets  and  no  redemption  fees  are 
paid  in  connection  with  the  sale  of  such 
shares  by  the  Client  Plans  to  the  B/B 
Fund: 

(B)  The  transferred  assets  constituted 
the  Client  Plans'  pro  rata  portion  of  all 
assets  that  were  held  by  the  CIF 
immediately  prior  to  the  transfer: 

(C)  Each  Client  Plan  received  shares 
of  the  B/B  Fund  which  had  a  total  net 
asset  value  that  is  equal  to  the  value  of 
the  CUent  Plans'  pro  rata  share  of  the 
assets  of  the  CIF  on  the  date  of  the 
transfer,  as  determined  in  a  single 
valuation  performed  in  the  same 
manner  at  the  close  of  the  same  business 
day,  using  an  independent  source  in 
accordance  with  Rule  I7a-7(b)  issued 
by  the  Securities  and  Exchange 
Commission  under  the  1940  Act  and  the 
procedures  established  by  the  B/B  Fund 
pursuant  to  Rule  17a-7(b)  for  the 
valuation  of  such  assets.  Such 
procedures  must  require  that  all 
securities  for  which  a  current  market 
price  cannot  be  obtained  by  reference  to 
the  last  sale  price  for  transactions 
reported  on  a  recognized  securities 
exchange  or  NASDAQ  be  valued  based 
on  the  current  market  value  of  the  assets 
of  the  CIF,  as  (*jectively  determined  by 
an  independent  principal  pricing 
service  (the  Principal  Pricing  Service): 

(D)  A  second  fiduciary  who  is 
independent  of  and  unrelated  to  the 
Bank  (the  Second  Fiduciary)  received 
advance  written  notice  of  the  in-kind 
transfer  of  assets  of  the  CIF  and  full 
written  disclosure  of  information 
concerning  the  B/B  Fimd  and,  on  the 
basis  of  such  information,  authorized  in 
writing  the  in-kind  transfer  of  the  Client 
Plan's  CIF  assets  to  the  B/B  Fund  in 
exchange  for  shares  of  the  B/B  Fund. 
The  full  written  disclosure  referred  to  in 
this  paragraph  (D)  of  Section  I  included 
the  following  information: 

(1)  A  current  prospectus  for  the  B/B 
Fund; 

(2)  A  description  of  the  fees  for 
investment  advisory  or  similar  services 
that  are  to  be  paid  (directly  or 
indirectly)  by  the  B/B  Fund  to  BBOI  and 
BIAM,  the  fees  paid  to  the  Bank  for 
Secondary  Services,  as  defined  in 
Section  IV  below,  and  all  other  fees  to 
be  charged  to  or  paid  by  the  Client  Plan 
and  the  B/B  Fund  din»ctly  or  indirectly 
to  BBOI,  BIAM,  the  Bank,  or  unrelated 
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third  parties,  including  the  nature  and 
extent  of  any  differential  between  the 
rates  of  the  fees; 

(3)  The  reasons  for  the  Bank's 
determination  that  the  Client  Plan's 
investment  in  the  B/B  Fimd  is 
appropriate; 

(4)  A  statement  describing  whether 
there  are  any  limitations  applicable  to 
the  Bank  with  respect  to  which  assets  of 
the  Client  Plan  may  be  invested  in  the 
B/B  Fimd  and,  if  so.  the  nature  of  such 
limitations; 

(E)  On  the  basis  of  the  information 
described  in  paragraph  (D)  of  this 
Section  HI,  the  Second  Fiduciary 
authorized  in  writing  the  investment  of 
assets  of  the  Client  Plans  in  shares  of  the 
Fimd  and  tfa^fees  received  by  BBOI, 
BIAM  or  the  Bank  in  connection  with 
their  services  to  the  B/B  Fund.  Such 
authorization  by  the  Second  Fiduciary 
is  consistent  with  the  responsibilities, 
obligations,  and  duties  imposed  on 
fiduciaries  by  Part  4  of  Title  I  of  the  Act; 

(F)  The  Bank  sent  by  regular  mail  to 
the  Second  Fiduciary  no  later  than  150 
days  2  after  the  completion  of  the 
transfer  a  written  confirmation  that 
contained  the  following  information: 

(a)  The  identity  of  each  security  that 
was  valued  for  ptirposes  of  the 
transaction  in  accordance  with  Rule 
17a-7(b)(4); 

(b)  The  price  of  each  such  security 
involved  in  the  transaction; 

(c)  The  identity  of  the  pricing  service 
consulted  in  determining  the  value  of 
such  securities: 

(d)  The  number  of  OF  imits  held  by 
the  Client  Plan  immediately  before  the 
transfer,  the  related  per-unit  value,  and 
the  total  dollar  amount  of  such  CIF 
units;  and 

(e)  The  numbers  of  shares  in  the  B/B 
Fund  that  are  held  by  the  Client  Plan 
following  the  transfer,  the  related  per- 
share  net  asset  value,  and  the  total 
dollar  amount  of  such  shares; 

(G)  The  Bank  did  not  and  will  not 
receive  any  fees  payable  pursuant  to 
Rule  12b-l  under  the  1940  Act  in 
connection  with  the  transactions; 

(H)  On  an  ongoing  basis,  for  the 
duration  of  a  Client  Plan's  investment  in 
the  B/B  Fund,  the  Bank  provides  the 
Second  Fiduciary  with  the  following 
information: 

(1)  At  least  annually,  a  copy  of  an 
updated  prospectus  of  the  B/B  Fund; 
and 

(2)  Upon  request,  a  report  or 
statemmt  containing  a  description  of  all 
fees  paid  to  the  Bank,  BBOI.  BIAM,  and 
their  affiliates  by  the  B/B  Fund  and  the 
Berger/BLAM  International  Portfolio,  the 
master  fimd  with  respect  to  the  B/B 


'See  Footnote  1  Above. 


Fund  pursuant  to  a  "master/feeder" 
structure; 

(I)  Neither  the  Bank,  BBOI,  BIAM  nor 
any  affiliate  thereof,  including  any 
officer  or  director  thereof,  purchases 
shares  of  the  B/B  Fund  fi-om  any  of  the 
Client  Plans  for  its  own  account  or  sells 
shares  of  the  B/B  Fund  to  any  of  the 
Client  Plans  fixim  its  own  account;  and 

(J)  The  requirements  of  Section  II  of 
this  exemption  are  met  with  respect  to 
all  arrangements  under  which 
investment  advisory  fees  are  paid  by 
Client  Plans  to  the  Bank  and  any  other 
party  in  interest  with  respect  to  the 
Client  Plans  in  connection  with  Client 
Plan  assets  invested  in  the  B/B  Fund. 

Section  II — Exemption  for  Receipt  of 
Fees  From  Funds 

The  restrictions  of  section  406(a)  and 
406(b)  of  the  Act  and  the  sanctions 
resulting  firom  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(D)  through  (F)  of  the  Code, 
shall  not  apply,  effective  October  11, 
1996,  to  the  receipt  of  fees  from  the  B/ 
B  Fund  and/or  the  B/B  Portfolio  by  the 
Bank,  BBOI  Worldwide  LLC  (BBOI)  and 
Bank  of  Ireland  Asset  Management 
(U.S.)  Umited  (BL\M;  collectively,  the 
Advisers)  for  acting  as  the  investment 
adviser,  as  well  as  for  acting  as  a 
subadviser,  custodiad,  subadministrator, 
or  provider  of  other  services  which  are 
not  investment  advisory  services 
(Secondary  Services),  for  the  B/B  Fund 
in  connection  with  the  investment  in 
the  B/B  Fund  by  employee  benefit  plans 
(the  Client  Plans)  for  which  the  Bank 
acts  as  a  fiduciary,  provided  the 
following  conditions  and  the  general 
conditions  of  Section  in  below  are  met: 

(A)  No  sales  commissions  are  paid  by 
the  Client  Plans  in  connection  with 
purchases  or  sales  of  shares  of  the  B/B 
Fund  and  no  redemption  fees  are  paid 
in  connection  with  the  sale  of  such 
shares  by  the  Client  Plans  to  the  B/B 
Fund; 

(B)  The  price  paid  or  received  by  the 
Client  Plans  for  shares  in  the  B/B  Fund 
is  the  net  asset  value  per  share,  as 
defined  in  paragraph  (E)  of  Section  IV, 
at  the  time  of  the  transaction  and  is  the 
same  price  which  would  have  been  paid 
or  received  for  the  shares  by  any  other 
investor  at  that  time; 

(C)  Neither  the  Advisers  nor  the  Bank 
nor  an  affiliate  thereof,  including  any 
officer  or  director  thereof,  purchases 
from  or  sells  to  any  of  the  Client  Plans 
shares  of  the  B/B  Fund  or  the  B/B 
Portfolio; 

(D)  As  to  eadi  individual  Plan,  the 
combined  total  of  all  fees  received  by 
the  Advisers  for  the  provision  of 
services  to  the  Plan,  and  in  connection 
with  the  provision  of  services  to  the  B/ 


B  Fund  and  the  B/B  Portfolio  with 
respect  to  the  Plan's  investment  in  the 
B/B  Fund,  is  not  in  excess  of 
"reasonable  compensation"  within  the 
meaning  of  section  408(b)(2)  of  the  Act; 

(E)  The  Advisers  do  not  receive  any 
fees  payable  pursuant  to  Rule  12b-l 
under  the  1940  Act  in  connection  with 
the  transactions; 

(F)  The  Client  Plans  are  not  sponsored 
by  the  Advisers; 

(G)  A  Second  Fiduciary  who  is  acting 
on  behalf  of  each  Plan  and  who  is 
independent  of  and  unrelated  to  the 
Advisers,  as  defined  in  paragraph  (H)  of 
Section  IV  below,  receives  in  advance  of 
the  investment  by  the  Plan  in  the  B/B 
Fund  a  full  and  detailed  written 
disclosure  of  information  concerning 
the  B/B  Fund  (including,  but  not  limited 
to,  a  current  prospectus  for  the  B/B 
Fund  in  which  such  Plan's  assets  will 
be  invested  and  a  statement  describing 
the  fee  structvire  and,  upon  request  by 
the  Second  Fiduciary,  a  copy  of  the 
proposed  exemption  and/or  a  copy  of 
the  final  exemption,  once  such 
documents  become  available); 

(H)  On  the  basis  of  the  information 
described  in  paragraph  (G)  of  this 
Section  II.  the  Second  Fiduciary 
authorizes  in  writing  the  investment  of 
assets  of  the  Client  Plans  in  shares  of  the 
Fund  and  the  fees  received  by  the 
Advisers  in  connection  with  their 
services  to  the  B/B  Fund.  Such 
authorization  by  the  Second  Fidudary 
will  be  consistent  with  the 
responsibilities,  obligations,  and  duties 
imposed  on  fiduciaries  by  Part  4  of  Title 
I  of  the  Act; 

(I)  The  authorization  described  in 
paragraph  (H)  of  this  Section  D  is 
terminable  at  will  by  the  Second 
Fiduciary  of  a  Plan,  without  penalty  to 
such  Plan.  Such  termination  will  be 
effected  within  one  business  day 
following  receipt  by  the  Bank,  either  by 
mail,  hand  delivery,  facsimile,  or  other 
available  means  at  the  option  of  the 
Second  Fiduciary,  of  written  notice  of 
termination;  provided  that  if,  due  to 
circumstances  beyond  the  control  of  the 
Bank,  the  sale  cannot  be  executed 
within  one  business  day,  the  Bank  shall 
have  one  additional  business  day  to 
complete  such  redemption; 

(J)  Client  Plans  do  not  pay  any  Plan- 
level  investment  management  fees, 
investment  advisory  fees,  or  similar  fees 
to  the  Bank  with  respect  to  any  of  the 
assets  of  such  Client  Plans  which  are 
invested  in  shares  of  the  B/B  Fund.  This 
condition  does  not  preclude  the 
payment  of  investment  advisory  fees  or 
similar  fees  by  the  B/B  Fund  or  the  B/ 
B  Portfolio  to  the  Advisers  tmder  the 
terms  of  an  investment  advisory 
agreement  adopted  in  accordance  with 


Federal  Register /Vol.  63.  No.  247  /  Thursday,  December  24,  1998 /Notices 


71303 


j  ection  15  of  the  1940  Act  or  other 

1  tgreement  between  the  Advisers  and  the 

|/B  Fund  or  the  B/B  Portfolio; 

(K)  In  the  event  of  an  increase  in  the 
ate  of  any  fees  paid  by  the  B/B  Fund 
>r  the  B/B  Portfolio  to  any  of  the 
Advisers  regarding  any  investment 
tnanagement  services,  investment 
advisory  services,  or  fees  for  other 
kervices  that  any  of  the  Advisers 
provide  to  the  B/B  Fund  or  the  B/B 
Portfolio  over  an  existing  rate  for  such 
services  that  had  been  authorized  by  a 
Second  Fiduciary,  in  accordance  with 
paragraph  (H)  of  this  Section  II.  the 
Second  Fiduciary  is  provided,  at  least 
QO  days  in  advance  of  the 
implementation  of  such  increase,  a 
written  notice  (which  may  take  the  form 
of  a  proxy  statement,  letter  or  similar 
communication  that  is  separate  from  the 
prospectus  of  the  B/B  Fund  and  which 
explains  the  nature  and  amount  of  the 
increase  in  fees),  and  approves  in 
writing  the  continued  holding  of  B/B 
Fund  shares  acquired  prior  to  such 
ghange.  Such  approval  may  be  limited 
solely  to  the  investment  advisory  and 
other  fees  paid  by  the  B/B  Fund  in 
relation  to  the  fees  paid  by  the  plan  and 
need  not  relate  to  any  other  aspects  of 
such  investment; 

(L)  With  respect  to  the  B/B  Fund,  the 
Bank  will  provide  the  Second  Fiduciary 
of  each  Plan: 

(a)  At  least  annually  with  a  copy  of  an 
updated  prospectus  of  the  B/B  Fund  and 
the  B/B  Portfolio;  and 

(b)  Upon  the  request  of  such  Second 
Fiduciary,  with  a  report  or  statement 
(which  may  take  the  form  of  the  most 
recent  financial  report,  the  aurent 
statement  of  additional  information,  or 
some  other  written  statement)  which 
contains  a  description  of  all  fees  paid  by 
the  B/B  Fund  and  the  B/B  Portfolio  to 
the  Advisers; 

(M)  All  dealings  between  the  Client 
Plans  and  the  B/B  Fund  are  on  a  basis 
no-less  favorable  to  such  CUent  Plans 
than  dealings  between  the  Funds  and 
other  shareholders  holding  the  same 
class  of  shares  as  the  Client  Plans. 

Section  m — General  Conditions 

(A)  The  Bank  maintains  for  a  period 
of  six  years  the  records  necessary  to 
enable  the  persons  described  below  in 
paragraph  (B)  to  determine  whether  the 
conditions  of  this  exemption  have  been 
met,  except  that  (1)  a  prohibited 
transaction  will  not  be  considered  to 
have  occurred  if,  due  to  circumstances 
beyond  the  control  of  the  Bank,  the 
records  are  lost  or  destroyed  prior  to  the 
end  of  the  six-year  period,  and  (2)  no 
party  in  interest  other  than  the  Bank 
shall  be  subject  to  the  civil  penalty  that 
may  be  assessed  under  section  502(i)  of 


the  Act  or  to  the  taxes  imposed  by 
section  4975(a)  and  (b)  of  the  Code  if  the 
records  are  not  maintained  or  are  not 
available  for  examination  as  required  by 
paragraph  (B)  below. 

(BUD  Except  as  provided  in 
paragraph  (B)(2)  and  notwithstanding 
any  provisions  of  section  504(a)(2)  and 
(b)  of  the  Act,  the  records  referred  to  in 
paragraph  (A)  are  unconditionally 
availabb  at  their  customary  location  for 
examination  during  normal  business 
hours  by — 

(i)  Any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service, 

(ii)  Any  fiduciary  of  a  Client  Plan  who 
has  authority  to  acquire  or  dispose  of 
shares  of  the  B/B  Fund  owned  by  the 
Client  Plan,  or  any  duly  authorized 
employee  or  representative  of  such 
fiduciary,  and 

(iii)  Any  participant  or  beneficiary  of 
a  Client  Plan  or  duly  authorized 
employee  or  representative  of  such 
participant  or  beneficiary; 

(2)  None  of  the  persons  described  in 
paragraph  (B)(l)(ii]  and  (iii)  shall  be 
authorized  to  examine  trade  secrets  of 
the  Advisers,  or  commercial  or  financial 
information  which  is  privileged  or 
confidential. 

Section  IV— Definitions 

For  purposes  of  this  exemption: 
(A)(1)  The  term  "Bank"  means  / 
Citizens  Bank  New  Hampshire; 

(2)  The  term  "BIAM"  means  Bank  of 
Ireland  Asset  Management; 

(3)  The  term  "BBOI"  means  BBOI 
Woridwide  LLC; 

(B)  An  "affiliate"  of  a  person 
includes: 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  the  person; 

(2)  Any  officer,  director,  employee, 
relative,  or  partner  in  any  such  person; 
and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer, 
director,  partner,  or  employee. 

(C)  The  term  "control"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
poUcies  of  a  person  other  than  an 
individual. 

(D)(1)  The  terms  "Fund"  and  "B/B 
Fund"  mean  the  Berger/BIAM 
International  Institutional  Fund,  an 
open-end  investment  company 
registered  under  the  1940  Act,  one  of  a 
series  of  investment  portfolios  which 
are  distinct  investment  vehicles  referred 
to  as  "feeder"  funds,  with  respect  to 
which  BBOI  and  BIAM  may  provide 
Secondary  Services;  and 

(2)  The  terms  "Portfolio"  and  "B/B 
PortfoUo"  mean  the  Berger/BIAM 


International  Portfolio,  an  open-end 
investment  company  registered  under 
the  1940  Act.  the  master  fund  with 
respect  to  the  B/B  Fund  pursuant  to  a 
"master/feeder"  arrangement,  with 
respect  to  which  BBOI  and  BIAM  serve 
as  investment  adviser  and  investment 
sub-adviser,  respectively. 

(E)  The  term   net  asset  value"  means 
the  amount  for  purposes  of  pricing  all 
purchases,  sales  and  redemptions  of 
shares  of  the  Berger/BIAM  International 
Institutional  Fund  (the  B/B  Fund) 
calculated  by  dividing  the  total  value  of 
such  Fund's  assets,  determined  by  a 
method  set  forth  in  the  B/B  Fund's 
prospectus  and  statement  of  additional 
information,  less  the  liabilities 
chargeable  to  the  B/B  Fund,  by  the 
number  of  outstanding  shares. 

(F)  The  term  "Principal  Pricing 
Service"  means  an  independent, 
recognized  pricing  service  that  has 
determined  the  aggregate  dollar  value  of 
marketable  securities  involved  in  the 
transfer  of  CIF  assets. 

(G)  The  term  "relative"  means  a 
"relative"  as  that  term  is  defined  in 
section  3(15)  of  the  Act  (or  a  "member 
of  the  family"  as  that  term  is  defined  in 
section  4975(e)(6)  of  the  Code),  or  a 
brother,  a  sister,  or  a  spouse  of  a  brother 
or  sister. 

(H)  The  term  "Second  Fiduciary" 
means  a  fiduciary  of  a  Plan  who  is 
independent  of  and  unrelated  to  the 
Bank,  BIAM  and  BBOI.  For  purposes  of 
this  exemption,  the  Second  Fiduciary 
will  not  be  deemed  to  be  independent 
of  and  unrelated  to  the  Bank.  BIAM  and 

BBOI  if: 

(1)  Such  Second  Fiduciary  directly  or 
indirectly  controls,  is  controlled  by.  or 
is  under  common  control  with  the  Bank, 
BL^M  or  BBOI; 

(2)  Such  Second  Fiduciary,  or  any 
officer,  director,  partner,  employee,  or 
relative  of  such  Second  Fiduciary,  is  an 
officer,  director,  partner  or  employee  of 
the  Bank,  BIAM  or  BBOI  (or  is  a  relative 
of  such  persons);  or 

(3)  Such  Second  Fiduciary  directly  or 
indirectly  receives  any  compensation  or 
other  consideration  for  his  or  her  own 
personal  account  in  connection  with 
any  transaction  described  in  this 
exemption. 

If  an  officer,  director,  partner  or 
employee  of  the  Bank.  BIAM  or  BBOI 
(or  relative  of  such  persons)  is  a  director 
of  such  Second  Fiduciary,  and  if  he  or 
she  abstains  from  participation  in  the 
choice  of  a  Plan's  investment  adviser, 
the  approval  of  any  such  purchase  or 
sale  between  a  Plan  and  the  B/B  Fund, 
the  approval  of  any  change  of  fees 
charged  to  or  paid  by  the  Plan,  the  B/ 
B  Fund  or  the  B/B  Portfolio,  and  the 
transactions  described  in  Sections  I  and 
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n  above,  then  paragraph  (H)(2)  of  this 
section  shall  not  apply. 

(I)  The  term  "Secondary  Service" 
means  a  service,  other  than  investment 
advisory  or  similar  service,  which  is 
provided  by  the  Bank,  BIAM  or  BBOI  to 
the  B/B  Fund. 

EFFECTIVE  DATE:  This  exemption  is 
efiiective  as  of  October  11, 1996. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  (the  Notice) 
published  on  October  6. 1998,  at  63  FR 
53709. 

Modifications:  The  E)epartment,  with 
the  consent  of  the  applicant's 
representative,  has  made  certain 
modiHcations  to  the  conditions 
contained  in  Section  I  of  the  Notice. 
First,  a  new  condition  (B)  has  been 
added  to  Section  I  of  this  exemption 
which  requires  that  the  transferred 
assets  must  have  constituted  the  Client 
Plan's  pro  rata  portion  of  all  assets  that 
were  held  by  the  GIF  immediately  prior 
to  the  transfer. 

Second,  a  footnote  has  been  added  to 
the  operative  language  in  Section  I  to 
clarify  that  any  futiu«  in-kind  transfers 
of  OF  assets  to  the  Funds  will  comply 
with  the  conditions  of  PTE  97-41  (62  FR 
42830,  August  8, 1997),  a  class 
exemption  granted  by  the  Department 
which  covers  such  transactions  if  the 
conditions  of  the  exemption  are  met. 
No  other  written  comments,  and  no 
requests  for  a  hearing,  were  received  by 
the  Department. 

Accordingly,  the  Department  has 
determined  to  grant  the  proposed 
exemption,  as  modified  herein. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Christopher  J.  Motta  of  the  Department, 
telephone  (202)  219-8883  (This  is  not  a 
toll-free  niunber). 

John  Hancock  Mutual  Life  Insurance 
Company  QHMUC).  Located  in  Boston, 
Massachusetts 

[Prohibited  Transaction  Exemption  98-61; 
Application  No.  D-10484] 

Exemption 

The  restrictions  of  section  406(b)(2)  of 
the  Act  shall  not  apply  to  the  proposed 
purchases  and  sales  of  Timber  Assets 
between  various  Accounts  that  are 
managed  by  Hancock  Natural  Resource 
Group,  Inc.  (HNRG),  John  Hancock 
Timbisr  Resource  Corporation  (JHTRC), 
or  another  Affiliate  of  JHMLIC. 

Conditions  and  Definitions 

This  exemption  is  subject  to  the 
following  conditions: 

1.  ERISA-Covered  Plans  may 
participate  in  the  proposed  transactions 


only  if  they  have  total  assets  in  excess 
of  $100  million. 

2.  At  least  30  days  prior  to  the 
proposed  transaction,  each  affected 
Customer  invested  in  the  Accounts 
participating  in  the  transaction  will  be 
provided  with  information  regarding  the 
Timber  Assets  involved  and  the  terms  of 
the  transaction,  including  the  piut±ase 
price  and  how  the  transaction  would 
meet  the  goals  and  investment  poUcies 
of  the  Customer.  Notice  of  any  change 
in  the  purchase  price  will  be  provided 
to  the  Customer  at  least  30  days  prior  to 
the  consummation  of  the  transaction. 

3.  An  Independent  Fiduciary  will  be 
appointed  by  JHMLIC  or  an  Affiliate  as 
follows: 

(a)  Where  the  proposed  transaction 
involves  an  ERISA-Covered  Plan 
(including  a  Pooled  Separate  Account  or 
other  Account  holding  "plan  assets" 
subject  to  the  Act)3  and  a  Non-ERISA 
Plan  or  other  Non-ERISA  Customer,  an 
Independent  Fiduciary  will  be 
appointed  to  represent  the  Account  in 
which  the  ERISA-Covered  Plan  is 
invested,  whether  that  Account  is  the 
buyer  or  the  seller  of  the  Timber  Assets 
in  the  proposed  transaction; 

(b)  Where  the  proposed  transaction 
involves  two  ERISA-Covered  Plans  (or 
Pooled  Separate  Accounts  or  other 
Accounts  holding  "plan  assets"  subject 
to  the  Act)  and  the  decision  to  liquidate 
the  Timber  Asset  is  the  result  of  one  or 
more  "triggering  events"  described 
below,  an  Independent  Fiduciary  will 
be  appointed  by  JIftlLIC  or  an  AffiUate 
to  represent  the  purchasing  plan  (or 
Pooled  Separate  Account  or  other 
Account  holding  "plan  assets")— i.e.  the 
Buying  Account.  A  "triggering  event" 
will  exist  whenever: 

(i)  JHMLIC  or  an  AffiUate  receives  a 
direction  from  the  Customer  to  fiquidate 
all  of  the  Customer's  Account  or  interest 
in  an  Account,  and  the  decision  to 
select  any  particular  Timber  Asset  to  be 
sold  is  outside  of  the  control  of  JHMLIC 
and  its  AffiUates; 

(ii)  JHMLIC  or  an  Affiliate  receives  a 
request  by  the  Customer  to  hquidate  a 
specified  timber  property  held  in  the 
Customer's  Account,  and  the  decision  to 
hquidate  the  Timber  Asset  is  outside  of 
the  control  of  JHMLIC  and  its  Affiliates; 


or 

(iii)  a  liquidation  of  all  of  the  assets 
held  in  the  Selling  Accoimt,  or  a 
particular  property  held  by  such 
Account,  is  required  under  the  terms  of 
the  investment  contract,  insurance 
contract  or  investment  guidelines 
governing  the  Accoimt,  and  the  decision 


'  See  29  CFR  2510.3-101  for  the  Department's 
definition  of  "plan  assets"  relating  to  plan 
investments. 


to  select  any  particular  Timber  Asset  to 
be  sold  is  outside  of  the  control  of 
JHMLIC  and  its  Affiliates;  and 

(c)  Where  the  proposed  transaction 
involves  two  ERISA-Covered  Plans  (or 
Pooled  Separate  Accounts  or  other 
Accounts  holding  "plan  assets"  subject 
to  the  Act)  and  there  is  no  "triggering 
event"  as  described  above  in  Condition 
3(b),  or  where  a  Pooled  Separate 
Accoimt  in  which  a  liancock  Plan 
participates  is  the  SeUing  Account,  an 
Independent  Fiduciary  will  be 
appointed  by  JHMUC  or  an  Affiliate  for 
each  Account  involved  in  the 
transaction. 

4.  With  respect  to  each  transaction 
requiring  the  participation  of  an 
Independent  Fiduciary  (as  described  in 
Condition  3  above),  the  purchase  and 
sale  of  a  Timber  Asset  shall  not  be 
consummated  unless  the  Independent 
Fiduciary  determines  that  the 
transaction,  including  the  price  to  be 
paid  or  received  for  the  property,  would 
be  in  the  best  interest  of  the  particular 
Account  involved  based  on  the 
investment  policies  and  objectives  of 
such  Account. 

5.  Each  Account  which  buys  or  sells 
a  particular  Timber  Asset  pays  no  more 
than  or  receives  no  less  than  the  fair 
inarket  value  of  the  Timber  Asset  at  the 
time  of  the  transaction,  as  determined 
by  a  qualified  independent  real  estate 
appraiser  experienced  with  the 
valuation  of  timber  properties  similar  to 
the  type  involved  in  the  transaction. 

6.  Each  purchase  or  sale  of  a  Timber 
Asset  between  Accounts  is  a  one-time 
cash  transaction. 

7.  Each  Account  involved  in  the 
purchase  or  sale  of  a  Timber  Asset  pays 
no  real  estate  commissions  or  brokerage 
fees  relating  to  the  transaction. 

8.  JHMLIC  or  an  Affiliate  acts  as  a 
discretionary  investment  manager  for 
the  assets  of  the  Accounts  involved  in 
each  transaction,  provided  that  this 
condition  will  not  fail  to  have  been  met 
solely  because  the  Customer  retains  the 
right  to  veto  or  approve  the  purchase  or 
sale  of  Timber  Assets. 

9.  An  Account  does  not  participate  in 
a  covered  transaction  if  the  assets  of  any 
Hancock  Plan(s)  in  the  Account  exceed 
20  percent  of  the  total  assets  of  the 
Account. 

10.  No  purchase  or  sale  transaction  is 
designed  to  benefit  the  interests  of  one 
particular  Account  over  another. 

1 1 .  For  purposes  of  this  exemption: 
(a)  "Account"  means  a  Separate 

Account  as  defined  below,  including  a 
"Non-Pooled  Separate  Account"  or  a 
"Pooled  Separate  Account,"  as  well  as 
a  limited  partnership  or  limited  Uability 
company  for  which  JHMLIC  or  an 
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'  ffiliate  serves  as  general  partner, 
J  ivestment  manager  or  adviser. 

(b)  "Timber  Asset"  means  a  fee 

i  mple  in  timberland  (and  appurtenant 

r  ghts).  as  well  as  a  timber  lease  or 

L  mber  deed,  provided  that,  with  respect 

t )  any  timber  lease  or  timber  deed:  (i) 

the  imderlying  fee  simple  is  owned  by 

e  person  other  than  JHMLIC,  its 

/  kffiUates,  or  any  Account  at  the  time  of 

s  ale;  and  (ii)  the  entire  deed  or  lease 

c  riginally  acquired  by  the  Selling 

/  iccount  is  sold  to  the  Buying  Accoimt. 

(c)  "ERISA-Covered  Plan"  is  an 

t  mployee  benefit  plan  as  defined  imder 
t  ection  3(3)  of  the  Act; 

(d)  "Non-ERISA  Plan"  or  "Non-ERISA 
( Customer"  nieans  an  entity  or  investor 

I  lOt  covered  by  the  provisions  of  Title  I 
I  f  the  Act,  such  as  a  governmental  plan, 
I  university  endowment  fund,  a 
( haritable  foundation  fund  or  other 
i  nstitutional  investor,  whose  assets  are 
1  nanaged  in  an  Account  for  which 
IHMLIC  or  an  Affiliate  acts  as 
mvestment  manager; 
[(e)  "Affiliate"  means  any  person 
( [irectly  or  indirectly  through  one  or 
1  nore  intermediaries,  controlling, 
( »ntrolled  by,  or  under  common  control 
'  irith  ;H^fLIC; 

(f)  "Buying  Accoimt"  means  the 
,  Account  which  seeks  to  purchase 

'  i'imber  Assets  from  another  Account; 

(g)  "Selling  Account"  means  the 
Account  which  seeks  to  sell  Timber 
Assets  to  another  Account; 

(h)  "bidependent  Fiduciary"  means  a 
>erson  or  entity  with  authority  to  both 
eview  the  appropriateness  of  the 
)ropo8ed  transaction  for  an  Accotmt, 
hat  is  considered  to  hold  "plan  assets" 
nib)ect  to  the  fiduciary  responsibiUty 
provisions  of  the  Act,  based  on  the 
nvestment  policy  established  for  that 
\ccount,  and  to  negotiate  the  terms  of 
he  transaction,  including  the  price  to  be 
baid  for  the  Timber  Asset.  An 
individual  or  firm  selected  to  serve  as 
an  bidependent  Fiduciary  shall  meet  the 
bllowing  criteria: 

(1)  The  individual  or  firm  may  have 
no  current  employment  relationship 
with  JHMLIC  or  an  Affiliate,  although  a 
irior  employment  relationship  would 
lot  disquaUfy  the  individual  or  firm; 

(2)  No  individual  or  firm  may  serve  as 
an  Independent  Fiduciary  during  any 
year  in  which  gross  receipts  received 
from  business  with  JHMLIC  and  its 
Affiliates  for  that  year  exceed  five  (5) 
percent  of  such  individual's  or  firm's 
gross  receipts  fiom  all  sources  for  the 
brioryear; 

(3)  The  individual  or  firm  must  be  an 
expert  with  respect  to  timberland 
valuations; 

(4)  The  individual  or  firm  must  have 
the  ability  to  access  (itself  or  through 


persons  engaged  by  it)  appropriate 
timberland  sales  comparison  data  and 
make  appropriate  adjustments  to  the 
subject  property;  and 

(5)  The  individual  or  firm  must  not 
have  a  criminal  record  involving  fraud, 
fiduciary  standards,  or  securities  laws 
violations; 

(i)  "Separate  Account"  means  a 
segregated  asset  Account  which  receives 
premiiuns  or  contributions  from 
customers,  including  employee  benefit 
plans  subject  to  the  Act,  in  connection 
with  group  annuity  contracts  and 
funding  agreements,  with  investments 
held  in  the  name  of  JHMLIC,  but  where 
the  value  of  the  contract  or  agreement  to 
the  Ciistomer  (contractholder)  fluctuates 
with  the  value  of  the  investment 
associated  with  such  Account; 

(j)  "Non-Pooled  Separate  Account"  or 
"Non-Pooled  Account"  means  a 
Separate  Account  estabUshed  to  back  a 
single  contract  issued  to  one  Customer, 
which  may  be  an  employee  benefit  plan 
subject  to  the  Act; 

(k)  "Pooled  Separate  Accoimt"  or 
"Pooled  Account"  means  a  Separate 
Account  established  to  back  a  group  of 
substantially  identical  contracts  issued 
to  a  number  of  unrelated  Customers, 
including  employee  benefits  plans 
subiect  to  the  Act;  and 

(1)  "Customer"  means  a  person  or 
entity  that  acts  as  the  authorized 
representative  for  the  investor  in  an 
Account  involved  in  a  proposed 
purchase  or  sale  of  Timber  Assets,  that 
is  independent  of  JHMLIC  and  its 
Affiliates,  provided,  however,  that  for 
any  Hancock  Plan  (as  defined  in 
Paragraph  ll(m)  below),  a  "Customer" 
shall  mean  the  Plan  Investment 
Advisory  Committee  of  JHMLIC. 

(m)  "Hancock  Plan"  means  an 
employee  benefit  plan  sponsored  by 
JHMLIC  or  an  AffiUate  which  invests  in 
an  Account. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
propped  exemption  published  on  Jime 
29. 1998.  at  63  FR  35284. 

WRITTEN  COMMENTS:  The 
appUcant  (i.e.  JHMLIC)  submitted  a 
niunber  of  comments  on  the  notice  of 
proposed  exemption  (the  Notice).  These 
comments,  and  the  modifications  to  the 
Notice  made  by  the  Department  in 
response  thereto,  are  discussed  below. 

First,  with  respect  to  the  scope  of  the 
exemption,  JHMLIC  requests  that  the 
term  "Accoimt,"  as  defined  in 
Paragraph  10  of  the  Notice,  be  expanded 
to  include  limited  liability  companies 
(LLCs).  JHMLIC  represents  that  LLCs 
offer  several  advantages  over  limited 
partnerships,  which  make  LLCs  an 


increasingly  popular  form  of  ownership 
of  investment  property.  These 
advantages  include  more  flexibiUty  in 
the  management  of  the  business  than 
exists  wiui  partnerships  and  more 
liquidity  in  the  transferability  of  an 
interest  in  an  LLC  than  in  a  limited 
partnership.  JHMLIC  states  that  LLCs 
would  be  subject  to  the  same  conditions 
and  safeguards  in  the  requested 
exemption  as  partnerships.  For 
example,  the  role  of  the  Independent 
Fiduciary  of  the  LLC  would  be  the  same 
as  its  role  with  respect  to  a  partnership. 

Thus,  JHMLIC  proposes  that  the 
Department  redefine  the  term 
"Account"  in  Paragraph  10(a)  of  the 
Notice  to  include  both  limited 
partnerships  and  LLCs,  and  to  delete  the 
separate  definition  of  the  term 
"Partnership"  contained  in  Paragraph 
10(b)  of  the  Notice. 

Hie  Department  has  modified  the 
definition  of  the  term  "Account"  (see 
Paragraph  11(a)  of  this  exemption)  to 
reflect  the  changes  requested  by 
JHMUC. 

Second,  with  respect  to  the  use  of  the 
term  "timber  property"  in  the  operative 
language  and  conditions  contained  in 
the  Notice,  JHMLIC  requests  that  the 
relief  provided  by  the  exemption  cover 
purchases  and  sales  of  "Timber  Assets" 
and  that  such  term  should  be  separately 
defined  to  include  both  fee  simple 
interests  in  timber  properties  and 
timber-related  assets,  such  as  timber 
leases  and  timber  deeds. 

JHMLIC  represents  that  timber 
investments  often  involve  the 
acquisition  and  holding  of  property 
ri^ts  other  than  fees  simple.  For 
example,  timber  portfolios  routinely 
include  such  valuable  assets  as  timber 
leases  and  timber  deeds.  A  timber  lease 
is  a  contract  between  a  landowner  (the 
lessor)  and  another  party  (the  lessee) 
under  which  the  lessee  is  granted  tba 
right  to  use  the  land  for  the  production 
of  timber  for  a  specified  period  of  time. 
Timber  leases  typically  specify  how  the 
land  is  to  be  managed  and  the  condition 
in  which  the  land  must  be  returned  to 
the  lessor  at  the  end  of  the  lease.  Timber 
lessees  have  significant  rights,  including 
the  right  to  plant,  grow  and  harvest 
timber.  A  timber  deed  is  a  contract 
under  which  the  landowner  grants  to  a 
third  party  the  right  to  harvest  existing 
timber.  Typically,  the  deed  holder  is  not 
required  to  harvest  all  or  any  portion  of 
the  timber  and  its  right  to  do  so  will  be 
forfeited  after  a  specified  period  of  time. 
Timber  deeds  do  not  generally  involve 
replanting  by  the  deed  holder  either  for 
the  benefit  of  the  landowner  or  the  deed 
holder. 

JHMLIC  states  that  timber  leases  and 
timber  deeds  may  be  bought  and  sold 
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independently  of  the  underlying  fee 
simple.  For  example,  while  an  Account 
may  not  own  a  fee  simple  on  a 
particular  timber  property  it  may  have 
the  contractual  right  to  harvest  the 
timber  on  that  property.  The 
management  and  valuation  of  timber 
deeds  and  leases  are  the  province  of  the 
same  managers  and  appraisers  who 
manage  and  value  timberland  fees 
simple.  JHLMIC  represents  that  when  an 
Account  invests  in  timber  leases  or 
deeds,  the  fee  simple  interest  is  held  by 
an  unrelated  party,  not  by  another 
Account  or  by  JHMLIC  or  an  AfBliate. 
Thus,  where  an  Account  owns  the 
underlying  fee  simple  in  a  timber 
property,  rather  than  a  timber  lease  or 
timber  deed,  it  retains  the  right  to 
harvest  the  timber  and  does  not  assign 
that  right  to  any  other  party,  including 
anothw  Account.  In  addition,  JHMLIC 
states  that  if  a  timber  deed  or  timber 
lease  is  owned  by  an  Accoimt  as  a 
Timber  Asset,  and  that  deed  or  lease  is 
sold  to  another  Account  under  the 
conditions  of  this  exemption,  the  entire 
deed  or  lease  originally  acquired  by  the 
Selling  Account  will  be  sold  to  the 
Buying  Account.  This  condition  will 
prevent  these  timber  deeds  and  leases 
from  being  "parcelized"  between  the 
various  Accounts. 

JHLMIC  states  further  that  other 
property  rights,  including  mineral 
rights,  easements  and  recreational 
leases,  are  rights  that  are  appurtenant  to 
the  fee  simple  interest  in  a  timber 
property.  Such  rights  are  bought  and 
sold,  and  appraised,  as  part  of  the  fiae. 
These  rights  are  currently  contonplated 
by  use  of  the  term  "timber  property"  in 
the  Notice.  JHMLIC  states  that  it  is  not 
seeking  to  have  the  exemption  cover  the 
transfer  of  these  rights  apart  from  the 
underl3nng  fee  simple. 

Thus.  1HMUC  proposes  to  add  the 
term  "Timber  Asset"  to  the  exemption 
and  to  define  such  term  to  mean  a  fee 
simple  in  timberland  (and  appurtenant 
rights),  as  well  as  a  timber  lease  or 
timber  deed,  provided  that,  with  respect 
to  any  timber  lease  or  timber  deed:  (i) 
the  imderljring  fee  simple  is  owned  by 
a  person  other  than  JHMLIC.  its 
Affiliates,  or  any  Accoimt  at  the  time  of 
sale;  and  (ii)  the  entire  deed  or  lease 
originally  acquired  by  the  Selling 
Account  is  sold  to  the  Buyine  Account. 

The  Department  has  modified  the 
definitions  contained  in  the  exemption 
by  adding  the  term  "Timber  Asset"  to 
such  definitions,  which  is  included  as 
the  new  Paragraph  11(b)  above. 

Third,  with  respect  to  the  definition 
of  the  term  "Customer"  in  Paragraph 
10(1)  of  the  Notice,  JHMUC  states  that 
plans  sponsored  by  JHMLIC  and  its 
affiliates  (i.e.,  Hancock  Plans)  also 
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invest  in  Timber  Assets  through  Pooled 
Separate  Accounts  maintained  by 
HNRG,  JHTRC  or  another  AfBliate  of 
JHMLIC.  Currently,  the  John  Hancock 
Pension  Plan  has  interests  in  three 
pooled  accounts.  These  interests 
constitute  15.6%,  10%  and  9.9%, 
respectively,  of  these  Accoimts. 

JHMLIC  states  that  the  Notice,  as 
drafted,  would  make  the  exemption 
unavailable  to  these  Pooled  Separate 
Accounts  merely  because  a  Hancock 
Plan  has  an  interest  in  them.  This  result 
occurs  because  the  term  "Customer"  in 
Paragraph  10(1)  of  the  Notice  requires 
that  disclosures  regarding  a  covered 
transaction  be  provided  to  a  person  that 
is  independent  of  JHMLIC  and  its 
Affiliates.  In  this  regard,  JHMLIC  states 
that  it  is  not  appropriate  to  deny  an 
entire  Pooled  Separate  Account  access 
to  the  cost  savings  associated  with  the 
covered  transactions  merely  because  a 
Hancock  Plan  participates  in  the 
Account.  JHMLIC  states  that  the  terms 
and  conditions  of  the  exemption, 
including  the  requirements  for  either  a 
"triggering  event"  (as  described  in 
Condition  3(b)  above)  or  an  Independent 
Fiduciary  to  act  on  behalf  of  the 
Account,  will  address  potential  conflicts 
of  interest  that  could  be  deemed  to  exist 
by  virtue  of  the  participation  of  the 
Hancock  Plans  as  investors  in  such 
Accounts. 

Thus,  JHMLIC  proposes  to  redefine 
the  term  "Customer"  to  permit  that  term 
to  include  the  Plan  Investment  Advisory 
Committee  of  JHMLIC  for  purposes  of 
interests  held  in  an  Account  by  a 
Hancock  Plan.  In  this  regard,  JHMLIC 
represents  that  the  interests  of  any 
Hancock  Plan(s)  in  such  Accounts  will 
not  exceed  20  percent  of  that  Account. 

As  a  further  safieguard  to  avoid 
potential  conflicts  of  interest  in 
transactions  between  an  Account  in 
which  a  Hancock  Plan  participates  and 
other  Accounts,  JHMLIC  proposes  that 
Paragraph  3(c)  of  the  exemption  require 
that  an  Independent  Fiduciary  be 
appointed  to  represent  any  Selling 
Accoimt  in  which  a  Hancock  Plan 
participates,  whether  or  not  there  exists 
a  "triggering  event"  for  the  sale  of  the 
Timber  Asset  by  that  Account. 

Therefore,  the  Department  has 
modified  the  definition  of  the  term 
"Customer"  (see  Paragraph  11(1)  above) 
to  allow  the  Plan  Investment  Advisory 
Committee  of  JHMLIC  to  come  within 
the  meaning  of  that  term  for  purposes  of 
the  exemption.  In  addition,  the 
Department  has  added  "Hancock  Plan" 
as  a  new  term  which  is  defined  in 
Paragraph  ll(m)  above.  The  Department 
has  also  added  a  new  Paragraph  9  to  the 
exemption  (as  discussed  further  below) 
which  requires  that  any  Hancock  Plan 


covered  under  the  exemption  must  be 
an  investor  which  has  interests  in  an 
Account  which,  when  combined  with 
the  interests  of  any  other  Hancock  Plan, 
do  not  exceed  20  percent  of  that 
Account.  Finally,  the  Department  has 
modified  the  conditions  relating  to  the 
appointment  of  an  Independent 
Fiduciary,  as  stated  in  Paragraph  3.  to 
require  that  an  Independent  Fiduciary 
represent  any  Selling  Accoimt  in  which 
a  Hancock  Plan  participates  regardless 
of  whether  the  sale  of  a  Timber  Asset  by 
that  Account  results  from  a  "triggering 
event". 

Fourth,  with  respect  to  the  role  of  an 
Independent  Fiduciary.  JHMLIC 
represents  that  in  Paragraph  3  of  the 
Notice,  the  flush  language  suggests  that 
in  all  cases  when  an  Independent 
Fiduciary  is  appointed,  the  Independent 
Fiduciary  will  represent  the  intoests  of 
the  ERISA-Covered  Plans.  JHNOJC 
wishes  to  clarify  that  in  the  case  of  a 
Pooled  Separate  Account  the 
Independent  Fiduciary  will  represent 
the  interests  of  the  Account,  and 
therefore  all  of  its  participating  plans — 
whether  ERISA-Covered  Plans  or  other 
types  of  plans.  In  this  regard,  the 
Department  also  received  two  comment 
lettera  fiY>m  the  Fire  and  Police  Pension 
Association  of  Colorado,  a  client  of 
HTRG.  requesting  that  the  role  of  the 
Independent  Fiduciary  for  such  an 
Account  be  clarified  in  order  to  refer  to 
non-ERISA  plans. 

Thus.  JHmUC  proposes  that  the 
phrase"*  •  *  to  represent  the  interests 
of  the  ERISA-Covered  Plans"  be  deleted 
bom  the  flush  language  of  Paragraph  3 
of  the  exemption,  noting  that  the 
remaining  language,  plus  subparagraphs 
(a),  (b)  and  (c)  of  Paragraph  3,  would 
then  adequately  address  the  role  of  the 
Independent  Fiduciary  for  all  investors 
in  an  Account. 

The  Department  has  modified  the 
language  of  Paragraph  3  of  the 
exemption  by  making  the  deletion 
requested  by  JHMLIC 

Fifth,  with  respect  to  an  independent 
appraisal  of  a  timber  property  to 
establish  its  fair  market  value.  Paragraph 
5  of  the  Notice  requires  that  the  price 
used  for  a  covered  transaction  be 
established  by  an  "independent  real 
estate  appraiser."  In  this  regard,  JHMLIC 
proposes  that  the  qualifications  for  the 
Independent  Fiduciary,  as  stated  in 
Paragraph  10(h)  of  the  Notice,  be 
modified  so  that  the  Independent 
Fiduciary  is  not  required  to  be  a 
qualified  appraiser.  JHMLIC  states  that 
while  the  Independent  Fiduciary 
selected  may  perform  appraisals  in  the 
ordinary  course  of  its  business,  JHMLIC 
would  like  to  have  the  flexibility  to 
engage  a  fiduciary  who  is  not 
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lecessarily  a  qualified  appraiser  of 
imber  assets.  In  such  instances,  the 
ippraisal  required  by  the  exemption 
see  Paragraph  5  above)  would  be 
obtained  by  the  Independent  Fiduciary 
rom  another  person  who  is  an 
ndependent  qualified  appraiser. 

Thus.  JHMLIC  proposes  that 
nodifications  to  the  definition  of  the 
erm  "Independent  Fiduciary"  be  made 
o  recognize  that  although  the  fiduciary 
diosen  for  an  Accoimt  will  be  an  expert 
n  timberland  valuations  (e.g..  a  forestry 
consultant),  the  person  chosen  may  not 
)e  a  qualified  independent  timberland 
appraiser. 

The  Department  has  modified  the 
definition  of  "Independent  Fiduciary" 
In  the  exemption  in  response  to 
iHMLIC's  comments.  Under  the  new 
definition,  the  language  that  was 
contained  in  Paragraph  10(h)(3)  and  (4) 
of  the  Notice  has  been  changed  to 
require  that  an  Independent  Fiduciary 
pe  an  expert  in  timberland  valuations, 
and  have  the  abiUty  to  access  (itself  or 
through  persons  engaged  by  it) 
appropriate  timberland  sales 
comparison  data.  In  addition,  the 
requirements  relating  to  an  Independent 
Fiduciary  being  a  qualified  independent 
real  estate  appraiser  who  is  proficient  in 
timberland  appraisal  work  (as  described 
in  Paragraph  10(h)(3)  thru  (5)  of  the 
Notice)  have  been  deleted. 

In  response  to  further  discussions 
with  and  comments  from  JHMLIC,  the 
Department  has  also  modified  the 
criteria  for  an  individual  or  firm  to  serve 
as  an  Independent  Fiduciary  when  that 
individual  or  firm  receives  a  significant 
amount  of  compensation  from  JHMLIC 
and  its  Affiliates  for  business  with  those 
entities  during  the  current  calendar 
year.  Paragraph  10(h)(2)  of  the  Notice 
stated  that  the  individual  or  firm  must 
not  have  received  more  than  five  (5) 
percent  of  its  annual  gross  receipts 
diuing  the  preceding  calendar  year  &t>m 
business  with  JHMLIC  and  its  Affiliates. 
Under  the  new  definition  of 
"Independent  Fiduciary"  in  Paragraph 
11(h)(2)  of  this  exemption,  no 
individual  or  firm  may  serve  as  an 
Independent  Fiduciary  during  any  year 
in  which  gross  receipts  received  from 
business  with  JHMLIC  and  its  Affiliates 
for  that  year  exceed  five  (5)  percent  of 
such  individual's  or  firm's  gross  receipts 
from  all  sources  for  the  prior  year. 

Sixth.  Paragraph  8  of  the  Notice  limits 
the  relief  that  would  be  provided  under 
the  exemption  to  those  Accounts  over 
which  JI^fLIC  or  an  Affiliate  is  a 
"discretionary  investment  manager." 
JHMLIC  states  that  in  a  few  situations 
involving  timber  assets  managed 
through  entities  other  than  Separate 
Accounts.  JHMLIC  or  an  AffiUate  has 


discretion  to  perform  day-to-day 
management  of  the  assets  held  in  an 
Account  but  must  obtain  the  Customer's 
approval  for  the  purchase  and  sale  of 
timber  assets.  JHMLIC  notes  that  if  the 
relief  requested  under  the  exemption  is 
limited  to  Accoimts  over  which  JHMLIC 
has  discretionary  management 
authority,  it  will  not  be  clear  whether 
the  exemption  would  cover  purchases 
or  sales  of  Timber  Assets  held  in  an 
Accoimt  for  which  JHMLIC  must  obtain 
the  Customer's  approval  for  such 
transactions. 

In  response  to  this  comment,  the 
Department  has  modified  Paragraph  8  of 
the  exemption  as  follows: 

*  •  *  JHMLIC  or  an  Affiliate  acts  as  a 
discretionary  investment  manager  for  the 
assets  of  the  Accounts  involved  in  each 
transaction,  provided  that  this  condition  will 
not  fail  to  have  been  met  solely  because  the 
Customer  retains  the  right  to  veto  or  approve 
the  purchase  or  sale  of  Timber  Assets. 
[emphasis  added] 

No  other  comments,  and  no  requests 
for  a  hearing,  were  received  by  the 
Department. 

Accordingly,  the  Department  has 
determined  to  grant  the  exemption  as 
modified  herein. 

FOR  FUFtTHER  INFORMATION  CONTACT:  Mr. 
E.F.  Williams  of  the  Department, 
telephone  (202)  219-^194.  (This  is  not 
a  toll-free  number.) 

Barclays  Bank  PLC  (Barclays)  Located 
in  London,  England 

(Prohibited  Transaction  Exemption  9S-62: 
Exemption  Application  No.  D-10486J 

Exemption 

Section  I.  Covered  Transactions 

A.  The  restrictions  of  section 
406(a)(1)(A)  through  (D)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (D)  of  the  Code,  shall  not  apply, 
effective  July  31. 1997.  to  any  purchase 
or  sale  of  a  security  between  Barclays  or 
any  affiliate  of  Barclays  which  is  a  bank 
or  a  broker-dealer  subject  to  British  law 
(the  Foreign  Affiliate),  and  employee 
benefit  plans  (the  Plans)  with  respect  to 
which  Barclays  or  the  Foreign  Affiliate 
is  a  party  in  interest,  including  options 
on  securities  written  by  the  Plan. 
Barclays  or  the  Foreign  Affiliate, 
provided  that  the  following  conditions 
and  the  General  Conditions  of  Section 
II,  are  satisfied: 

(1)  Barclays  or  the  Foreign  Affiliate 
customarily  purchases  and  sells 
securities  for  its  own  account  in  the 
ordinary  course  of  its  business  as  a 
broker-dealer  or  bank. 

(2)  The  terms  of  any  transaction  are  at 
least  as  favorable  to  the  Plan  as  those 


which  the  Plan  could  obtain  in  a 
comparable  arm's  length  transaction 
with  an  unrelated  party. 

(3)  Neither  Barclays,  the  Foreign 
Affiliate,  nor  any  of  their  affiliates 
thereof  has  discretionary  authority  or 
control  with  respect  to  tfie  investment  of 
the  Plan  assets  involved  in  the 
transaction,  or  renders  investment 
advice  (within  the  meaning  of  29  CFR 
2510.3-21(c)l  with  respect  to  those 
assets,  and  Barclays  or  the  Foreign 
Affiliate  is  a  party  in  interest  or 
disqualified  person  with  respect  to  the 
Plan  assets  involved  in  the  transaction 
solely  by  reason  of  section  3(14)(B)  of 
the  Act  or  section  4975(e)(2)(B)  of  the 
Code,  or  by  reason  of  a  relationship  to 
a  person  described  in  such  sections.  For 
purposes  of  this  paragraph,  Barclays  or 
the  Foreign  Affiliate  shall  not  be 
deemed  to  be  a  fiduciary  with  respect  to 
Plan  assets  solely  by  reason  of  providing 
securities  custodial  services  for  a  Plan. 

B.  The  restrictions  of  sections 
406(a)(1)(A)  through  (D)  and  406(b)(2)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
through  (D)  of  the  Code,  shall  not  apply, 
effective  July  31. 1997,  to  any  extension 
of  credit  to  a  Plan  by  Barclays  or  the 
Foreign  Affiliate  to  permit  the 
settlement  of  securities  transactions  or 
in  connection  with  the  writing  of 
options  contracts  or  the  purchase  or  sale 
of  securities,  provided  that  the 
following  conditions  and  the  General 
Conditions  of  Section  II  are  satisfied: 

(1)  Barclays  or  the  Foreign  Affiliate  is 
not  a  fiduciary  with  respect  to  the  Plan 
assets  involved  in  the  transaction,  or  no 
interest  or  other  consideration  is 
received  by  Barclays,  the  Foreign 
Affiliate,  or  any  of  their  affiUates  in 
connection  with  such  extension  of 
credit. 

(2)  Any  extension  of  credit  would  be 
lawful  imder  the  Securities  Exchange 
Act  of  1934  (the  1934  Act)  and  any  rules 
or  regulations  thereunder  if  such  Act, 
rules  or  regulations  were  applicable  and 
would  be  lawful  under  applicable 
foreim  law. 

C.  The  restrictions  of  section 
406(a)(1)(A)  through  (D)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (D)  of  the  Code,  shall  not  apply, 
effective  July  31. 1997.  to  the  lending  of 
securities  that  are  assets  of  a  Plan  to 
Barclays  or  the  Foreign  AffiUate, 
provided  that  the  following  conditions 
and  the  General  Conditions  of  Section  II 
are  satisfied: 

(1)  Neither  Barclays,  the  Foreign 
Affiliate  nor  any  of  theii  affiliates 
thereof  has  .discretionary  authority  or 
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control  with  respect  to  the  investment  of 
Plan  assets  involved  in  the  transaction, 
or  renders  investment  advice  [within 
the  meaning  of  29  CFR  2510.3-21(c)] 
with  respect  to  those  assets. 

(2)  The  Plan  receives  from  Barclays  or 
the  Foreign  Affiliate,  either  by  physical 
delivery  or  by  book  entry  in  a  securities 
depository  located  in  the  United  States, 
wire  transfer  or  similar  means,  by  the 
close  of  business  on  the  day  on  which 
the  securities  lent  are  delivered  to 
Barclays  or  the  Foreign  Affiliate, 
collateral  consisting  of  U.S.  currency, 
securities  issued  or  guaranteed  by  the 
United  States  Government  or  its 
agencies  or  instrumentalities,  or 
irrevocable  United  States  bank  letters  of 
credit  issued  by  persons  other  than 
Barclays  or  the  Foreign  Affiliate  (or  any 
of  their  affiliates),  or  any  combination 
thereof,  having,  as  of  the  close  of 
business  on  the  preceding  business  day, 
a  market  value  (or,  in  the  case  of  letters 
of  credit,  a  stated  amount)  equal  to  not 
less  than  100  percent  of  the  then  market 
value  of  the  securities  lent.  (The 
collateral  referred  to  in  this  Section 
1(c)(2)  must  be  in  U.S.  dollars  or  dollar- 
denominated  securities  or  United  States 
bank  letters  of  credit  and  must  be  held 
in  the  United  States.) 

(3)  The  loan  is  made  pursuant  to  a 
written  loan  agreement  (the  Loan 
Agreement),  which  may  be  in  the  form 
of  a  master  agreement  covering  a  series 
of  securities  lending  transactions,  and 
which  contains  terms  at  least  as 
favorable  to  the  Plan  as  those  the  Plan 
could  obtain  in  an  arm's  length 
transaction  with  an  unrelated  party. 

(4)  In  return  for  lending  securities,  the 
Plan  either  (i)  receives  a  reasonable  fee 
which  is  related  to  the  value  of  the 
borrowed  securities  and  the  duration  of 
the  loan,  or  (ii)  has  the  opportimity  to 
derive  compensation  through  the 
investment  of  cash  collateral.  In  the 
latter  case,  the  Plan  may  pay  a  loan 
rebate  or  similar  fee  to  Barclays  or  the 
Foreign  Affiliate,  if  such  fee  is  not 
greater  than  the  Plan  would  pay  an 
unrelated  party  in  a  comparable  arm's 
length  transaction  with  an  imrelated 
party. 

(5)  The  Plan  receives  at  least  the 
equivalent  of  all  distributions  made  to 
holders  of  the  borrowed  seciuities 
during  the  term  of  the  loan,  including, 
but  not  limited  to,  cash  dividends, 
interest  payments,  shares  of  stock  as  a 
result  of  stock  splits  and  rights  to 
purchase  additional  securities  that  the 
Plan  would  have  received  (net  of  tax 
withholdings)  *  had  it  remained  the 
record  owner  of  such  securities. 


(6)  If  the  market  value  of  the  collateral 
on  the  close  of  trading  on  a  business  day 
falls  below  100  percent  of  the  market 
value  of  the  borrowed  securities  at  the 
close  of  trading  on  that  day,  Barclays  or 
the  Foreign  AfHliate  delivers  additional 
collateral,  by  the  close  of  business  on 
the  following  business  day,  to  bring  the 
level  of  the  collateral  back  to  at  least  100 
percent  of  the  market  value  of  all  the 
borrowed  securities  as  of  such 
preceding  day.  Notwithstanding  the 
foregoing,  part  of  the  collateral  may  be 
returned  to  Barclays  or  the  Foreign 
Affiliate  if  the  market  value  of  the 
collateral  exceeds  100  percent  of  the 
market  value  of  the  borrowed  securities, 
as  long  as  the  market  value  of  the 
remaining  collateral  equals  at  least  100 
percent  of  the  market  value  of  the 
borrowed  securities. 

(7)  Prior  to  the  making  of  any 
seciirities  loan,  Barclays  or  the  Foreign 
Affiliate  furnishes  to  the  independent 
fiduciary  for  the  Plan  who  is  making 
decisions  on  behalf  of  the  Plan  with 
respect  to  the  lending  of  securities:  (i) 
the  most  recently  available  audited  and 
imaudited  statements  of  its  fineuicial 
condition:  and  (ii)  a  representation  by 
Barclays  or  the  Foreign  Affiliate  that,  as 
of  each  time  it  borrows  securities,  there 
has  been  no  material  adverse  change  in 
the  its  financial  condition  since  the  date 
of  the  most  recently  furnished  financial 
statement  that  has  not  been  disclosed  (b 
the  Plan  fiduciary. 

(8)  The  Loan  Agreement  and/or  any 
securities  loan  outstanding  may  be 
terminated  by  the  Plan  at  any  time, 
whereupon  Barclays  or  the  Foreign 
Affiliate  delivers  certificates  for 
securities  identical  to  the  borrowed 
securities  (or  the  equivalent  thereof  in 
the  event  of  reorganization, 
recapitalization  or  merger  of  the  issuer 
of  the  borrowed  securities)  to  the  Plan 
within  (i)  the  customary  delivery  period 
for  such  securities;  (ii)  five  business 
days;  or  (iii)  the  time  negotiated  for  such 
delivery  by  the  Plan  and  Barclays  (or  the 
Plan  and  the  Foreign  Affiliate), 
whichever  is  lesser,  or.  alternatively 
such  period  as  permitted  by  Prohibited 
Transaction  Exemption  (PTE)  81-6  (43 
FR  7527.  January  23. 1981)  as  it  may  be 
amended. 

(9)  In  the  event  that  the  loan  is 
terminated  and  Barclays  or  the  Foreign 
AfHliate  fails  to  return  the  borrowed 
securities  or  the  equivalent  thereof 
within  the  time  described  in  paragraph 
(8)  above,  then  the  Plan  may  purchase 


'The  Department  notes  the  applicant's 
representation  that  dividends  and  other 


distributions  on  foreign  securities  payable  to  a 
lending  Plan  may  be  subject  to  foreign  tax 
withholdings  and  that  Barclays  or  the  Foreign 
Affiliate  will  always  put  the  Plan  back  in  at  least 
as  good  a  position  as  it  would  have  been  in  had  it 
not  lent  the  securities. 


securities  identical  to  the  borrowed 
securities  (or  their  equivalent  as 
described  above)  and  may  apply  tlie 
collateral  to  the  payment  of  the 
purchase  price,  any  other  obligations  of 
Barclays  or  the  Foreign  Affiliate  imder 
the  Loan  Agreement,  and  any  expenses 
associated  with  the  sale  and/or 
purchase.  Barclays  or  the  Foreign 
Affiliate  shall  indemnify  the  Plan  with 
respect  to  the  difference,  if  any.  between 
the  replacement  cost  of  the  borrowed 
securities  and  the  market  value  of  the 
collateral  on  the  date  the  loan  is 
declared  in  default,  together  with 
expenses  not  covered  by  the  collateral 
plus  applicable  interest  at  a  reasonable 
rate.  Notwithstanding  the  foregoing. 
Barclays  or  the  Foreign  Affiliate  may,  in 
the  event  they  fail  to  return  borrowed 
seciirities  as  described  above,  replace 
non-cash  collateral  with  an  amoimt  of 
cash  not  less  than  the  then-current 
market  value  of  the  collateral,  provided 
that  such  replacement  is  approved  by 
the  independent  plan  fiduciary. 

(10)  Tne  Plan  maintains  the  situs  of 
the  Loan  Agreement  in  accordance  with 
the  indicia  of  ownership  requirements 
under  section  404(b)  of  the  Act  and  the 
regulations  promulgated  under  29  CFR 
2550.404(b)--l.  However.  Barclays  or  the 
Foreign  Affiliate  shall  not  be  subject  to 
the  civil  penalty  which  may  be  assessed 
under  section  502(i)  of  the  Act,  or  to  the 
taxes  imposed  by  section  4975(a)  and  (b) 
of  the  Code,  if  the  Plan  fails  to  comply 
with  the  requirements  of  29  CFR 
2550.404(b)-l. 

If  Barclays  or  the  Foreign  Affiliate 
fails  to  comply  with  any  condition  of 
this  exemption  in  the  course  of  engaging 
in  a  secuirities  lending  transaction,  the 
Plan  fiduciary  which  caused  the  Plan  to 
engage  in  such  transaction  shall  not  be 
deemed  to  have  caused  the  Plan  to 
engage  in  a  transaction  prohibited  by 
section  406(a)(1)(A)  through  (D)  of  the 
Act  solely  by  reason  of  the  failure  on  the 
part  of  Barclays  or  the  Foreign  Affiliate 
to  comply  with  the  conditions  of  the 
exemption. 

Section  II.  General  Conditions 

(a)  Barclays  is  subject  to  regulation  by 
the  Bank  of  England. 

(b)  The  Foreign  Affiliate— 

(1)  Is  subject  to  regulation  by  the  Bank 
of  England,  or 

(2)  Is  a  registered  broker-dealer 
subject  to  regulation  by  the  Securities 
and  Futures  Authority  of  the  United 
Kingdom  (the  UK  SFA)  and  is  in 
compliance  with  all  applicable  rules 
and  regulations  thereof. 

(c)  Barclays  and  the  Foreign  Affiliate 
are  in  compliance  with  all  requirements 
of  Rule  15a-6  (17  CFR  240.15a-6). 
which  provides  foreign  broker-dealers  a 


Federal  Register /Vol.  63.  No.  247  /  Thursday.  December  24.  1998 /Notices 


71309 


I  mited  exemption  from  U.S.  broker- 
4ealer  registration  requirements,  and 
Securities  and  Exchange  Conunission 
K^e  SEC)  interpretations  and 
EOnendments  thereof  to  Rule  15ft-6 
I  inder  the  1934  Act,  to  the  extent 
G  pplicable. 

(d)  Prior  to  the  transaction.  Barclays 
( r  the  Foreign  Affihate  enters  into  a 

1  mtten  agreement  with  the  Plan  in 
\  yhich  Barclays  or  the  Foreign  AffiUate 
( ohsents  to  the  jurisdiction  of  the  courts 
<  if  the  United  States  for  any  civil  action 
I  ir  proceeding  brought  in  respect  of  the 
)  ubject  transactions. 

(e)  Barclays  or  the  Foreign  AffiUate 

1  oaintains.  or  causes  to  be  maintained. 
'  rithin  the  United  States  for  a  period  of 
j  lix  years  from  the  date  of  such 
1  ransaction  such  records  as  are 
]  lecessary  to  enable  the  persons 
I  iescribed  in  par^raph  (f)  of  this 

Section  II  to  determine  whether  the 
I  x)nditions  of  this  exemption  have  been 

net  except  that — 

(1)  A  party  in  interest  with  respect  to 
t  Plan,  other  than  Barclays  or  the 
foreign  Affiliate,  shall  not  be  subject  to 
I  civil  penalty  under  section  502(i)  of 
lie  Act  or  the  taxes  imposed  by  section 
1975(a)  or  (b)  of  the  Code,  if  such 
records  are  not  maintained,  or  are  not 
available  for  examination  as  required  by 
[>aragraph  (e)  of  this  Section  II;  and 

(2)  A  prohibited  transaction  will  not 
t)e  deemed  to  have  occurred  if,  due  to 
circumstances  beyond  the  control  of 
Barclays  or  the  Foreign  AffiUate,  such 
records  are  lost  or  destroyed  prior  to  the 
end  of  such  six  year  period. 

(f)  Notwithstanding  the  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act,  Barclays  or  the  Foreign 
AffiUate  makes  the  records  referred  to 
above  in  paragraph  (e)  of  this  Section  n, 
unconditionally  available  for 
examination  during  normal  business 
hours  at  their  customary  location  to  the 
foUowing  persons  or  an  authorized 
representative  thereof: 

(1)  The  Department,  the  Internal 
Revenue  Service  or  the  SEC; 

(2)  Any  fiduciary  of  a  participating 
Plan; 

(3)  Any  contributing  employer  to  a 
Plan; 

(4)  Any  employee  organization  any  of 
whose  members  are  covered  by  a  Plan; 
and 

(5)  Any  participant  or  beneficiary  of  a 
Plan. 

However,  none  of  the  persons  described 
ti>ove  in  paragraphs  (n(2)-(n(5)  of  this 
Section  II  shall  be  authorized  to 
examine  trade  secrets  of  Barclays  or  the 
Foreign  AffiUate.  or  any  commercial  or 
financial  information  which  is 
privileged  or  confidential. 


(g)  Upon  request,  notice  of  the 
proposed  exemption  and  the  final 
exemption,  when  available,  is  provided 
to  any  Plan  which  proposes  to  engage  in 
transactions  to  which  the  exemptive 
reUef  described  lierein  would  apply. 

Section  III.  Definitions 

For  purposes  of  this  exemption, 

(a)  "nie  term  "Barclays,"  means 
"Btyxlays  Bank  PLC"  which  is  subject  to 
regulation  by  the  Bank  of  England. 

(b)  The  term  "Foreign  AffiUate" 
means  any  affiUate  of  Barclays  which  is 
subject  to  regulation  by  the  Bank  of 
En^d  or  the  UK  SFA. 

(c)  The  term  "affiUate"  of  another 
person  shall  include: 

(1)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  such  other 
person: 

(2)  Any  officer,  director,  or  partner, 
employee  or  relative  (as  defined  in 
section  3(15)  of  the  Act)  of  such  other 
person;  and 

(3)  AJiy  corporation  or  partnership  of 
which  such  other  person  is  an  officer, 
director  or  partner.  (For  purposes  of  this 
definition,  the  term  "control"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
poUcies  of  a  person  other  than  an 
individual.) 

(d)  The  term  "secitfity"  includes 
equities,  fixed  income  securities, 
options  on  equity  and  on  fixed  income 
securities,  government  obUgations,  and 
any  other  instrument  that  constitutes  a 
security  under  U.S.  securities  laws.  The 
term  "security"  does  not  include  swap 
agreements  or  other  notional  principal 
contracts, 

EFFECTIVE  DATE:  This  exemption  is 
efiiective  as  of  July  31, 1997. 

For  a  more  complete  statement  of  \he<' 
facts  and  representations  supporting 
this  exemption,  refer  to  the  notice  of 
proposed  exemption  (the  Notice) 
pubUshed  on  October  6. 1998  at  63  FR 
53714. 

Written  Comments 

The  Department  received  one  written 
comment  with  respect  to  the  Notice. 
The  comment,  which  was  submitted  by 
Barclays  suggested  modifications  to  the 
conditional  language  of  the  Notice  as 
well  as  to  the  Siunmary  of  Facts  and 
Representations  (the  Summary).  These 
changes  are  discussed  below. 

Consistency  With  Recent  Securities 
Lending  Exemptions 

1.  Section  I.C..  Condition  (9).  In 
Section  I.C.  of  the  Notice,  Condition  (9) 
(at  53716)  provides  that  if  a  securities 
loan  is  terminated  and  Barclays  or  the 


Foreign  Affiliate  fails  to  return  such 
secxuities  or  the  equivalent  thereof,  then 
the  Plan  may  purdiase  securities  that 
are  identical  to  the  borrowed  securities. 
In  addition,  Barclays  or  the  Foreign 
AffiUate  is  required  to  indemnify  the 
Plan  with  respect  to  the  difference,  if 
any,  between  the  replacement  cost  of 
the  borrowed  securities  and  the  market 
value  of  the  collateral  on  the  date  the 
loan  is  declared  in  default,  together  with 
expenses  not  covered  by  the  collateral 
plus  applicable  interest  at  a  reasonable 
rate. 

To  make  the  provisions  of  Condition 
(9)  consistent  with  the  seauities 
lending  exemptions  granted  to  Morgan 
Stanley  &  Co.,  (PTE  97-08,  62  FR  4811, 
January  31, 1997)  and  to  NatWest 
Securities  Corporation  (PTE  97-57. 62 
FR  56203,  October  29, 1997),  Barclays 
suggests  that  the  following  sentence  be 
inserted  at  the  end  of  Condition  (9)  of 
Section  I.C: 

Notwithstanding  the  foregoing,  Barclays  or 
the  Foreign  Affiliate  may,  in  the  event  they 
fail  to  return  borrowed  securities  as 
described  above,  replace  non-cash  collateral 
with  an  amount  of  cash  not  less  than  the 
then-cuirent  market  value  of  the  collateral, 
provided  that  such  replacement  is  approved 
by  the  independent  plan  fiduciary. 

Barclays  notes  that  the  foregoing 
provision  appears  in  PTE  97-08  at  4812 
and  in  PTE  97-57  at  56204. 

2.  Representation  10.  The  third 
sentence  in  Representation  10  of  the 
Summary  (at  53718)  states  that  Barclays 
or  the  Foreign  AffiUate  vtrill  be  a  party 
in  interest  with  respect  to  a  Plan 
involved  in  a  principal  transaction  by 
reason  of  providing  services  to  the  Plan 
or  by  reason  of  a  relationship  to  such 
service  provider.  To  make  this  sentence 
consistent  with  PTE  97-8  (at  4811)  and 
PTE  97-57  (at  56204)  Barclays  requests 
that  the  Department  delete  this  sentence 
and  replace  it  with  the  following: 

Further,  Barclays  represents  that  it  or  the 
Foreign  Affiliate  will  be  a  party  in  interest  or 
disqualified  person  with  respect  to  the  plan 
involved  in  Uie  principal  transaction  solely 
by  reason  of  section  (3Ml4)(B)  of  the  Act  or 
section  4975(e)(2)(B)  of  the  Code  (i.e..  a 
service  provider  to  the  Plan)  or  by  reason  of 
a  relationship  to  a  person  described  in  such 
sections. 

Barclays  notes  that  this- change  is 
consistent  with  PTEs  97-08  (at  4811) 
and  PTE  97-57  (at  56204)  and  Section 
I.A..  Condition  (3)  of  the  Notice  (at 
53715). 

3.  Section  n(g).  Section  11(g)  of  the 
Notice  (at  53716)  requires  that  prior  to 
any  Plan's  approval  of  any  transaction, 
the  Plan  vfill  be  provided  with  copies  of 
the  Notice  as  proposed  and  as  adopted 
in  final  form.  However,  Barclays  states 
that  neither  PTE  97-08  nor  PTE  97-57 
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contain  a  similar  provision.  Therefore, 
Barclays  represents  that  it  wishes  to 
provide  such  communications  upon 
request.  Accordingly,  Barclays  proposes 
that  Section  11(g)  be  deleted  and 
replaced  with  the  following  language: 

Upon  request,  notice  of  the  proposed 
exemption  and  the  final  exemption,  when 
available,  is  provided  to  any  Plan  which 
proposes  to  engage  in  transactions  to  which 
the  exemptive  relief  described  herein  would 
apply. 

Other  Clarifications 

In  addition  to  the  foregoing  changes. 
Barclays  requests  the  following 
clarifications  to  the  Notice  and  the 
Summary: 

1.  Section  I  A.,  Condition  (1).  hi 
Section  LA.  of  the  Notice,  Condition  (1) 
(at  53715)  states  that  Barclays  or  the 
Foreign  AffiUate  customarily  purchases 
or  sells  securities  in  the  ordinary  course 
of  its  business  as  a  "broker-dealer." 
Because  it  is  a  "bank,"  Barclays  has 
requested  that  the  phrase  "or  bank"  be 
mserted  at  the  end  of  Condition  (1).  In 
addition.  Barclays  notes  that  this  change 
is  consistent  widi  Representation  8  of 
the  Siunmary  (at  53718). 

2.  Section  LB.,  Condition  (1).  In 
Section  LB.  of  the  Notice.  Condition  (1) 
(at  53715)  requires  that  Barclays  or  the 
Foreign  AffiUate  not  be  a  fiduciary  with 
respect  to  any  Plan  assets,  imless  no 
interest  or  other  consideration  is 
received  by  Barclays,  the  Foreign 
Affiliate,  or  any  of  their  affiUates  in 
connection  with  such  extension  of 
credit. 

Barclays  requests  that  this  condition 
be  replaced  with  the  following  language 
Which  will  make  it  consistent  with 
Representation  12  of  the  Siunmary  (at 
57318): 

Barclays  or  the  Foreign  Affiliate  is  not  a 
fiduciary  vnth  re8p>ect  to  the  Plan  assets 
involved  in  the  transaction,  or  no  interest  or 
other  consideration  is  received  by  Barclays, 
the  Foreign  Affiliate  or  any  of  their  affiliates 
in  connection  with  such  extension  of  credit. 

3.  Section  I.C,  Condition  (2).  In 
Section  I.C.  of  the  Notice  Condition  (2) 
(at  53715)  describes  the  collateraUzation 
requirements  with  respect  to  securities 
loans  that  are  made  by  a  Plan  to 
Barclays  or  the  Foreign  Affihate.  In 
pertinent  part,  the  condition  states  that 
the  Plan  may  receive  securities  loan 
collateral  from  Barclays  or  the  Foreign 
Affiliate,  either  by  physical  deUvery  or 
by  book  entry  in  a  securities  depository 
located  in  the  United  States.  To  make 
this  language  consistent  with 
Representation  17  of  the  Summary  (at 
53719),  Barclays  requests  that  the 
Department  revise  the  language  at  the 
beginning  of  Condition  (2)  to  read  as 
follows: 


The  Plan  receives  from  Barclays  or  the 
Foreign  Affiliate,  either  by  physical  delivery, 
book  entry  in  a  securities  depository  located 
in  the  United  States,  wire  transfer  or  similar 
means  *  *  *. 

4.  Representation  3.  The  second 
sentence  of  representation  3  of  the 
Summary  (at  53717)  discusses  principal 
and  extension  of  credit  transactions 
engaged  in  by  Barclays  and  the  Foreign 
Affihate.  h  states  that  "such 
transactions  are  currently  being 
executed  between  a  Plan  and  Barclays 
or  a  Plan  and  a  Foreign  Affihate  in 
transactions  which  generally  meet  the 
apphcable  requirements  of  PTE  75-1, 
Part  n  (Involving  Principal 
Transactions)  and  Part  V  (involving 
Extensions  of  Credit  (40  FR  50845. 
October  31. 1975)." 

To  avoid  ambiguity.  Barclays 
proposes  that  this  sentence  be  deleted 
and  replaced  with  the  following 
language: 

Barclays  and  the  Foreign  AffiUate 
currently  engage  in  the  purchase  or  sale 
of  securities  and  extensions  of  credit  in 
connection  with  such  purchases  and 
sales  of  seciuities  in  the  normal  course 
of  their  business  as  broker-dealers  or 
banks. 

5.  Representation  6.  Representation  6 
of  the  Summary  (at  53717-18)  describes 
Rule  15a-6  of  the  1934  Act  and  its 
appUcabiUty  to  and  compUance  by 
Barclays  and  the  Foreign  AffiUate  with 
the  Rule's  requirements.  Barclays 
requests  that  references  to  the  term 
"U.S.  major  institutional  investor"  and 
references  to  the  term  "major 
institutional  investor"  be  changed  to 
"major  U.S.  institutional  investor"  in 
order  to  be  consistent  with  Rule  15a-6. 

In  addition,  for  purposes  of  ^ 
clarification.  Barclays  requests  that  the 
following  sentence  be  inserted  at  the 
beginning  of  Footnote  15  of  the 
Summary  (at  53717): 

Note  that  the  categories  of  entities  that 
qualify  as  "major  U.S.  institutional 
investors"  has  been  expanded  by  a  Securities 
and  Exchange  Commission  No-Action  letter. 

Further,  to  avoid  ambiguity,  Barclays 
proposes  that  the  reference  to 
"paragraphs  (a)  and  (b)"  above  referred 
to  in  Footnote  16  of  the  Summary  (at 
53718)  be  changed  to  read 
"subparagraphs  (a)  and  (b)  of 
Representation  6." 

The  Department  concurs  with  the 
modifications  and  clarifications  to  the 
Notice  that  have  been  suggested  by 
Barclays  and  has.  therefore,  made  all  of 
the  requested  changes.  For  further 
information  regarding  Barclays's 
comment  or  other  matters  discussed 
herein,  interested  persons  are 
encouraged  to  obtain  copies  of  the 


exemption  appUcation  file  (Exemption 
AppUcation  No.  D-10486)  the 
Department  is  maintaining  in  this  case. 
The  complete  appUcation  file,  as  well  as 
all  supplemental  submissions  received 
by  the  Department,  are  made  available 
for  pubUc  inspection  in  the  PubUc 
Documents  Room  of  the  Pension  and 
Welfare  Benefits  Administration.  Room 
N-5638.  U.S.  Department  of  Labor.  200 
Constitution  Avenue.  NW,  Washington, 
DC  20210. 

Accordingly,  after  giving  full 
consideration  to  the  entire  record, 
including  the  written  comment 
provided  by  the  Barclays,  the 
Department  has  made  the 
aforementioned  changes  to  the  Notice 
and  has  decidedto  grant  the  exemption 
subject  to  the  modifications  or 
clarifications  described  above. 
FOR  FURTHER  INFORMAHON  CONTACT:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

General  Information  \ 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  imder  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  reUeve 
a  fiduciary  or  other  party  in  interest  or 
disquaUfied  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fidudaiy 
responsibiUty  provisions  of  section  404 
of  the  Act.  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogaticm 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availabiUty  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  frtcts  and 
representations  contained  in  each 
appUcation  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 
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Signed  at  Washington,  D.C.,  this  21st  day 
ol  December,  1998. 
lV*n  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
C/,S.  Department  of  Labor. 
|f|l  Doc.  9&-34109  Filed  12-23-98;  8:45  am) 
BILUNG  CODE  4S10-29-P 


NATIONAL  AERONAUTICS  AND 
$f>ACE  ADMINISTRATION 

if^tice  (9S-169] 

NASA  Advisory  Council  (NAC). 
Aeronautics  and  Space  Transportation 
Ttehnology  Advisory  Committee 
^STTAC);  Meeting 

A^iENCY:  National  Aeronautics  and 

S^ace  Administration. 

action:  Notice  of  meeting. 

$UMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Aeronautics 
and  Space  Transportation  Technology 
Advisory  Committee. 
eIaTES:  Thursday.  January  21, 1999,  9:00 
a.m.  to  5:00  p.m.;  and  Friday,  January 
22, 1999, 8:00  a.m.  to  12:00  noon. 
ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Room  7H46,  300 
^  Street,  SW,  Washington,  DC  20546. 
IPOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Mary-Ellen  McCrath,  Office  of 
Aeronautics  and  Space  Transportation 
Technology,  National  Aeronautics  and 
i  pace  Administration,  Washington,  DC 
J  0546  (202/358-4729). 
!  UPPLEMENTARY  INFORMATION:  The 
I  leeting  will  be  open  to  the  pubUc  up 
1 3  the  seating  capacity  of  the  room.  The 
i  genda  for  the  meeting  is  as  follows: 

■  -Aeronautics  and  Space  Transportation 

Technology  Overview 
■l-NASA's  Aviation  Environmental 
Compatibility  Research 

■  -University  Strategy  Recommendations 
-  -Subcommittee  Reports 

■  -FAA/NASA  Partnership  Agreement 
■l-FAA/NASA  Executive  Committee 

Activities 

It  is  imperative  that  the  meeting  be 
leld  on  these  dates  to  accommodate  the 
cheduling  priorities  of  the  key 
>articipants. 

Dated:  December  18, 1998. 
tfatthew  M.  Crouch, 

.  \dvisory  Committee  Management  Officer, 
.  National  Aeronautics  and  Space 

\dmimstration. 

FR  Doc.  98-34069  Filed  12-23-98;  8:45  am) 

HLUNO  CODE  7510-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  98-168] 

NASA  Advisory  Council  (NAC), 
Aeronautics  and  Space  Transportation 
Technology  Advisory  Committee 
(ASTTAC);  Information  Technology 
Subcommittee;  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
action:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Aeronautics 
and  Space  Transportation  Technology 
Advisory  Committee,  Information 
Technology  Subcommittee. 
DATES:  Wednesday,  January  27, 1999, 
8:30  a.m.  to  5:00  p.m.  and  Thursday, 
January  28, 1999,  8:30  a.m.  to  4:30  p.m. 
ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Ames  Research 
Center,  Building  258,  Room  221,  Moffett 
Field,  CA  94035. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Eugene  L.  Tu,  National  Aeronautics  and 
Space  Administration,  Ames  Research 
Center,  Moffett  Field.  CA  94035,  650/ 
604-4486. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
—Information  Technology  Overview 
— Analysis  Tools  and  Environments  for 

Design 
— ^Numerical  Propulsion  System 

Simulator 
— Surface  Measurements,  Aeroacoustics, 

and  Flow  Quality 
— ^Discussions 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants. 

Dated:  December  18, 1998. 
Matthew  M.  Crouch, 
Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

(FR  Doc.  98-34143  Filed  12-23-98;  8:45  am) 
BILLINQ  CODE  TS1«-01-^ 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[NOTICE  (98-170)1 

Notice  Of  Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 
Space  Administration 


ACTION:  Notice  of  Prospective  Patent 
License. 

summary:  NASA  hereby  gives  notice 
that  Associated  Technical  Management 
Corporation  of  Texarkana,  Arkansas,  has 
applied  for  an  exclusive  license  to 
practice  the  invention  described  and 
claimed  in  a  pending  U.S.  patent 
application  entitled  "Multi  Spectral 
Imaging  System,"  NASA  Case  No.  SSC- 
00048  which  is  assigned  to  the  United 
States  of  America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  objections  to  the  prospective 
grant  of  a  license  should  be  sent  to 
Kennedy  Space  Center. 

DATE:  Responses  to  this  Notice  must  be 
received  February  22, 1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Beth 
A.  Vrioni,  Patent  Counsel.  John  F. 
Kennedy  Space  Center,  Mail  Code  MM- 
E,  Kennedy  Space  Center,  FL  32899, 
telephone  (407)  867-6225. 

Dated:  December  18, 1998. 
Edward  A.  Frankle, 
General  Counsel. 
IFR  Doc.  98-34154  Filed  12-23-98;  8:45  am) 

MLUNQ  CODE  TB10-01-U 


NATIONAL  BIPARTISAN  COMMISSION 
ON  THE  FUTURE  OF  MEDICARE 

Public  Meeting 

Establishment  of  the  Medicare 
Commission  included  in  Chapter  3, 
Section  4021  of  the  Balanced  Budget 
Act  of  1997  Conference  Report.  The 
Medicare  Commission  is  charged  with 
holding  public  meetings  and  publicizing 
the  date,  time  and  location  in  the 
Federal  Register. 

The  National  Bipartisan  Commission 
on  the  Future  of  Medicare  will  hold  a 
public  meeting  on  Tuesday,  January  6, 
1999  at  the  Dirksen  Senate  Office 
Building,  Room  106,  Washington,  DC. 
Please  check  the  Commission's  web  site 
for  additional  information:  http// 
Medicare.Commission.Gov 

Tuesday,  January  5. 1999: 1:30  p.m.-5 
p.m. 

Tentative  Agenda:  Members  of  the 
Commission  to  discuss  pending  issues. 

The  Medicare  Commission  will 
continue  its  meeting  on  January  6th, 
convening  at  9  a.m.  in  the  Dirksen 
Senate  Office  Building,  Room  106. 

If  you  have  any  questions,  please 
contact  the  Bipartisan  Commission,  ph: 
202-252-3380. 
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I  hereby  authorize  pubhcation  of  the 
Medicare  Commission  meetings  in  the 
Federal  Register. 
JulieHaaler, 

Office  Manager.  National  Bipartisan  Medicare 

Coaunission. 

[FR  Dcx:.  98-34156  Filed  12-23-98;  8:45  am] 

MLUNQ  COK  1ia2-0»-M 


THE  NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANfTIES 

Meetings  of  Humanities  Panel 

AGENCY:  The  National  Endowment  for 

the  Humanities. 

ACTION:  Notice  of  meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463.  as  amended), 
notice  is  hereby  given  that  the  following 
meetings  of  the  Himianities  Panel  will 
be  held  at  the  Old  Post  Office.  1100 
Pennsylvania  Avenue.  NW.  Washington. 
DC  20506. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  E.  Weiss.  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Humanities. 
Washington.  DC  20506;  telephone  (202) 
606-8322.  Hearing-impaired  individuals 
are  advised  that  iniformation  on  this 
matter  may  be  obtained  by  contacting 
the  Endowment's  TDD  terminal  on  this 
matter  may  be  obtained  by  contacting 
the  Endowment's  TDD  terminal  on  (202) 
606-6282. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foimdation  on  the  Arts  and  the 
Himianities  Act  of  1965.  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by  the 
grant  appUcants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose  trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential  and/or  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Conunittee  meetings, 
dated  July  19. 1993. 1  have  determined 
that  these  meetings  will  be  closed  to  the 
pubUc  pursuant  to  subsections  (c)  (4), 
and  (6)  of  section  552b  of  Title  5.  United 
States  Code. 

1.  Date:  January  5, 1999. 
rinie.^:00  a.m.  to  5:30  p.m. 
Room:  315. 


Program:  This  meeting  will  review 
applications  for  Collaborative  Research  in 
Early  American  History,  submitted  to  the 
Division  of  Research  and  Education  at  the 
September  1, 1998  deadline. 

2.  Date:  January  6, 1999. 
Time:  9:00  a.m.  to  5:30  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
applications  for  Collaborative  Research  in 
Europe  and  the  Middle  East,  submitted  to  the 
Division  of  Research  and  Education  at  the 
September  1, 1998  deadline. 

3.  Date:  January  7. 1999. 
Time:  9:00  a.m.  to  5:30  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
applications  for  Collaborative  Research  in 
Near  Eastern.  Classical,  and  Medieval  Studies 
in  Research  and  Education,  submitted  to  the 
Division  of  Research  and  Education  at  the 
September  1, 1998  deadline. 

4.  Date:  January  8, 1999. 
Time:  9:00  a.m.  to  5:30  p.m. 
Room:  415. 

Profftun:  This  meeting  will  review 
applications  for  Himianities  Projects  in 
Museums  and  Historical  Organizations, 
submitted  to  the  Division  of  Public  Programs 
at  the  November  2, 1998  deadline. 

5.  Date:  January  8, 1999. 
Time:  9.-00  a.m.  to  5:30  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
applications  for  Collaborative  Research  in 
Space,  Place,  and  Culture,  submitted  to  the 
Division  of  Research  and  Education  at  the 
September  1, 1998  deadline. 

6.  Dote;  January  11, 1999. 
Time:  9M)  a.m.  to  5:30  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
applications  for  Collaborative  Research  in  US 
and  Latin  American  History  and  Politics, 
submitted  to  the  Division  of  Research  and 
Education  at  the  September  1, 1998  deadline. 

7.  Dote:  January  11, 1999. 
Time:  9:00  a.m.  to  5:30  p.m. 
i?oojn:415. 

Prc^ram:  This  meeting  will  review 
applications  for  Hiunanities  Projects  in 
Museums  and  Historical  Organizations, 
submitted  to  the  Division  of  Public  Programs 
at  the  November  2, 1998  deadline. 

8.  Dote;  January  11, 1999. 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  430. 

Program:  This  meeting  will  review 
applications  for  Education  Development  and 
Demonstration  in  Languages,  submitted  to 
the  Division  of  Research  and  Education  at  the 
October  15, 1998  deadline. 

9.  Date:  January  13, 1999. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  430. 

Program:  This  meeting  will  review 
applications  for  Education  Development  and 
Demonstration  in  Anthropology, 
Archaeology,  and  Historic  Preservation, 
submitted  to  the  Division  of  Research  and 
Education  at  the  October  15, 1998  deadline. 

10.  Date:  January  13, 1999. 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  430. 


At^giTun;  This  meeting  will  review 
applications  for  Education  Development  and 
Demonstration  in  Anthropology, 
Archaeology,  and  Historic  Preservation, 
submitted  to  the  Division  of  Research  and 
Education  at  the  October  15, 1998  deadline. 

11.  Date:  January  15, 1999. 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  430. 

Proffrun:  This  meeting  will  review 
applications  for  Education  Development  and 
Demonstration  in  American  Studies  n, 
submitted  to  the  Division  of  Research  and 
Education  at  the  October  15, 1998  deadline. 

12.  Date:  January  20, 1999. 
rime:  8:30  a.m.  to  5:00  p.m. 
Room:  315. 

Pro-am:  This  meeting  will  review 
applications  for  Education  Development  and 
Demonstration  in  Himianities  and  Social 
Sciences,  submitted  to  the  Division  of 
Research  and  Education  at  the  October  15. 
1998  deadline. 

Nancy  E.  Weiss, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  98-34062  Filed  12-23-98;  8:45  am) 
HLUNO  CODE  7B3S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Infonnation  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

agency:  U.  S.  Nuclear  Regulatory 
Commission  (NRC). 
action:  Notice  of  the  OMB  review  of 
infonnation  collection  and  solicitation 
of  public  comment. 


SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to.  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  10  CFR  Part  61— Licensing 
Requirements  for  Land  Disposal  of 
Radioactive  Waste. 

3.  How  often  the  collection  is 
required:  Applications  for  licenses  are 
submitted  once.  Applications  for 
renewals  or  amendments  are  submitted 
as  needed.  Other  reports  are  submitted 
annually  and  as  other  events  require. 

4.  Who  will  be  required  or  asked  to 
report:  AppUcants  for  and  holders  of  an 
NRC  license  for  land  disposal  of  low- 
level  radioactive  waste,  and  all 
generators,  collectors,  and  processors  of 
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low-level  waste  intended  for  disposal  at 
a  low-level  waste  facility. 

5.  The  number  of  annual  respondents: 
7. 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  374  hours  for  reporting 
(approximately  3.4  hours  per  response) 
plus  4513  hours  for  recordkeeping 
(approximately  645  hours  per 
racordkeeper).  The  industry  total 
burden  is  4887  hours  annually. 

7.  An  indication  of  whether  Section 
3507(d),  Pub.  L  104-13 applies:Noi 
applicable. 

8.  Abstract:  10  CFR  Part  61  establishes 
the  procedures,  criteria,  and  license 
terms  and  conditions  for  the  land 
disposal  of  low-level  radioactive  waste. 
Reporting  and  recordkeeping 
requirements  are  mandatory  or,  in  the 
case  of  application  submittals,  are 
required  to  obtain  a  benefit.  The 
information  collected  in  the 
applications,  reports,  and  records  is 
evaluated  by  the  NRC  to  ensiire  that  the 
licensee's  or  applicant's  physical  plant, 
equipment,  organization,  training, 
experience,  procedures  and  plans 
provide  an  adequate  level  of  protection 
of  public  health  and  safety,  common 
defense  and  security,  and  the 
environment. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Dociunent  Room. 
2120  L  Street,  NW  (lower  level). 
Washington.  DC.  OMB  clearance 
requests  are  available  at  the  NRC 
worldwide  web  site  (http:// 
%mw.nrc.gov/NRC/PUBUC/OMB/ 
index.html).  The  docummt  will  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signature  date  of  this 
notice. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  listed 
below  by  January  25. 1999.  Comments 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
assurance  of  consideration  cannot  be 
given  to  comments  received  after  this 
date. 

Erik  Godwin, 
Office  of  Information  and  Regulatory 

Affairs  (3150-0135)  NEOB-10202, 

Office  of  Management  and  Buc^t, 

Washington,  DC  20503 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  301-415-7233. 

Dated  at  RockviUe,  Maryland,  Mb  14th  day 
of  December  1998. 


For  the  Nuclear  Regulatory  Commimion. 
Branda  Jo.  Shelton, 

NRC  Cleamnce  Officer,  Office  of  the  Chief 
Information  Officer. 

(FR  Doc.  98-34120  Filed  12-23-98;  8:45  am] 
BiuMQ  cooe  78N-ei-# 


NUCLEAR  REQULATORY 
COMMISSION 

[Doctot  Not.  50-4»».  50-270.  and  50-2871 

Duke  Energy  Corporation;  Notico  of 
Issuance  of  Amendments  to  Facility 
Operating  Licenses 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  300  to  Facility 
Operating  License  No.  DPR-38. 
Amendment  No.  300  to  Facility 
Operating  License  No.  DPR-47.  and 
Amendment  No.  300  to  Facility 
Operating  License  No.  DPR-55.  issued 
to  the  Duke  Energy  Corporation,  which 
revised  the  Technical  Specifications  for 
operation  of  the  Oconee  Nuclear 
Station.  Units  1.  2.  and  3,  located  in 
Oconee  Coimty.  South  Carolina.  The 
amendments  are  effective  as  of  the  date 
of  issuance  and  shall  be  implemented 
following  completion  of  the  associated 
training  program,  but  no  later  than  April 
30. 1999. 

The  amendments  implement  a  full 
converaion  of  the  Oconee  Nuclear 
Station  Technical  Specifications  (TS)  to 
a  set  of  TS  based  on  NUREG-1430. 
"Standard  Technical  Specifications 
Babcock  and  Wilcox  Plants,"  Revision 
1,  April  1995.  and  on  guidance  provided 
in  the  Commission's  "Final  Policy 
Statement  on  Technical  Specifications 
Improvements  for  Nuclear  Power 
Reacton,"  published  on  July  22. 1993 
(58  FR  39132),  and  Title  10  of  the  Code 
of  Federal  Regulations,  Section  50.36.  as 
amended  July  19. 1995  (60  FR  36953). 
The  amendments  also  grant  requests  for 
the  following  additional  ITS  items:  (a) 
October  7. 1998  (63  FR  53945)  and  (b) 
November  12. 1998  (63  FR  63333).  In 
addition,  the  amendments  add  license 
conditions  to  Appendix  C  (Units  1,2, 
and  3)  of  the  operatii^  licenses  that 
address  (1)  relocation  of  certain 
requirements  to  licensee-controlled 
documents,  (2)  performance  of  new 
surveillance  requirements,  and  (3) 
performance  of  a  new  surveillance  for 
verification  of  correct  valve  position  for 
valves  that  are  inaccessible.  The 
implementation  of  the  amendments  and 
the  license  conditions  will  be  followed 
by  the  completion  of  the  associated 
training  program,  but  no  later  than  April 

30, 1999. 

The  application  for  the  amendments 
complies  with  the  standards  and 


requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I.  which  are  set  forth  in 
the  license  amendments. 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses  and  Opportunity  for  a  Hearing 
in  connection  with  this  action  was 
published  in  the  Federal  Regiiter  on 
December  5, 1997  (62  FR  64405).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  follo%ving 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  the  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment  i63  FR  67717 
dated  December  8, 1998). 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendments  dated  October  28, 1997. 
and  supplemented  March  26,  May  20. 
July  29,  August  13.  October  1,  October 
21,  October  28.  November  23,  December 
3,  and  December  15, 1998,  (2) 
Amendment  Nos.  300,  300,  and  300  to 
Ucense  Nos.  DPR-38,  DPR-47.  and 
DPR-55,  respectively,  (3)  the 
Commission's  related  Safety  Evaltiation, 
and  (4)  the  Commission's 
Enviromnental  Assessment  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gehnan  Building,  2120  L 
Street  NW.,  Washington.  DC,  and  at  the 
local  public  document  room  located  at 
the  Oconee  County  Library,  501  West 
South  Broad  Street.  Walhalla.  South 
Carolina. 

Dated  at  Rockville,  Maryland,  this  16th  day 
of  December  1998. 

For  the  Nuclear  Regulatory  CommUsion. 
Leonard  N.  Oishan, 

Senior  Project  Manager.  Project  Directorate 
n-2.  Division  of  Beactor  Projectt-^/II.  Office 
of  Nuclear  Reactor  Regulation. 
(FR  Doc  9e-34122  Filed  12-23-98;  8:45  ami 
MUMO  COM  7MS-«1-^ 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-313] 

Entergy  Operations  Inc.;  Notice  of 
WittKirawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Conunission  (the  Commission)  has 
granted  the  request  of  Entergy 
Operations,  Inc.  (the  licensee)  to 
withdraw  its  December  12, 1997, 
application  for  proposed  amendment  to 
Facility  Operating  License  No.  DPR-51 
for  Arkansas  Nuclear  One.  Unit  No.  1. 
located  in  Pope  County,  Arkansas. 
The  proposed  amendment  would 
have  established  an  alternate  repair 
criteria  for  the  segment  of  steam 
generator  tubes  that  are  located  within 
the  upper  tube  sheet. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  February  11. 
1998  (63  FR  6984).  However,  by  letter 
dated  December  15, 1998.  the  licensee 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  12. 1997. 
and  the  licensee's  letter  dated  December 
15. 1998.  which  withdrew  the 
application  for  license  amendment.  The 
above  dociunents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW., 
Washington.  DC.  and  at  the  local  public 
document  room  located  at  the 
Tomlinson  Library,  Arkansas  Tech 
University.  Russellville.  AR  72801. 

Dated  at  Rockville.  Maryland,  this  17th  day 
of  December,  1998. 

For  the  Nuclear  Regulatory  Commission. 
Nicholas  D.  Hilton, 

Project  Manager,  Project  Directorate  IV-1, 
Division  of  Reactor  Projects  IWIV,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  98-34121  Filed  12-23-98;  8:45  am) 
BHJJNQ  CODE  7SM-01-i> 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-361  and  50-362] 

San  Onofre  Nuclear  Generating 
Station,  Units  2  and  3;  Notice  of 
Withdrawal  of  Application  for 
Amendements  to  Facility  Operating 
Licenses 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Southern 


California  Edison  Company  (the 
licensee)  to  withdraw  its  July  29. 1996, 
application  for  proposed  amendments  to 
Facility  Operating  License  Nos.  NPF-10 
and  NPF-15  for  the  San  Onofre  Nuclear 
Generating  Station,  Units  2  and  3 
(SONGS),  located  in  San  Diego  County. 
CaUfomia. 

The  proposed  amendment  would 
have  revised  Technical  Specification 
(TS)  3.7.  "Plant  Systems,"  and  TS  4.3, 
"Fuel  Storage,"  to  permit  an  increase  in 
the  licensed  storage  capacity  of  the 
spent  fuel  pools. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  February  11, 
1998  (63  FR  6992).  However,  by  letter 
dated  December  7, 1998,  the  licensee 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  July  29, 1996,  and  the 
hcensee's  letter  dated  December  7, 1998. 
which  withdrew  the  application  for 
license  amendment.  The  above 
doaunents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC, 
and  at  the  local  public  docimient  itram 
located  at  the  Main  Library,  University 
of  California,  P.O.  Box  19557,  Irvine, 
California  92713. 

Dated  at  Rockville,  Maryland,  this  16th  day 
of  December  1998. 

For  The  Nuclear  Regulatory  Commission. 
Junes  W.  Cliflford, 

Senior  Project  Manager.  Project  Directorate 
IV-2.  Division  of  Reactor  Projects  IWIV.  Office 
of  Nuclear  Reactor  Regulation. 
(FR  Doc.  98-34123  Filed  12-23-98;  8:45  amj 

BILUNQ  CODE  75«M>1-P 


NUCLEAR  REGULATORY 
COMMISSION 

[NUREG— 1600] 

Policy  and  Procedure  for  Enforcement 
Actions;  Fuel  Cycle  Facilities  Civil 
Penalties  and  Notices  of  Enforcement 
Discretion 

agency:  Nuclear  Regulatory 
Commission. 

ACTION;  Policy  statement:  Amendment. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRG)  is  amending  its 
"General  Statement  of  Policy  and 
Procedure  for  NRG  Enforcement 
AcUons"  (NUREG-1600)  to  increase  the 
base  civil  penalties  for  fuel  cycle 
facilities  authorized  to  possess  certain 
quantities  of  special  nuclear  material 
and  to  authorize  issuance  of  Notices  of 


Enforcement  Discretion  to  Gaseous 
Diflusion  Plants. 

EFFECTIVE  DATE:  This  action  is  effective 
December  24, 1998.  Comments  are  due 
on  or  before  January  25, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Lieberman,  Director,  OfBce  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  (301)  415-2741. 
SUPPLEMENTARY  INFORMATION: 
The  Commission's  "General 
Statement  of  Policy  and  Procedure  for 
NRC  Enforcement  Actions" 
(Enforcement  Policy  or  Policy)  was  first 
issued  on  September  4, 1980.  Since  that 
time,  the  Enforcement  Policy  has  been 
revised  on  a  number  of  occasions.  On 
May  13, 1998  (63  FR  26630),  the 
Enforcement  Pohcy  was  revised  and 
was  re-published  as  NUREG-1600,  Rev. 
1.  The  Policy  primarily  addresses 
violations  by  licensees  and  certain  non- 
licensed  persons,  including  certificate 
holders,  as  discussed  further  in  footnote 
3  to  Section  I,  Introduction  and  Piurpose. 
and  in  Section  X:  Enforcement  Action 
Against  Non-licensees. 


Fuel  Cycle  Facility  Base  Penalties 

Base  civil  penalties  are  established  for 
fuel  facility  licensees  commensurate 
with  the  relative  safety  and  safeguards 
risks  among  the  different  types  of 
licensees.  The  base  civil  penalties,  as 
currently  defined  in  Table  lA  of  the 
General  Statement  of  Policy  and 
Procedure  for  Enforcement  Actions 
(Enforcement  Policy)  (NUREG-1600, 
Rev.  1),  are,  in  part:  $11,000  for  uranium 
conversion  facilities  which  handle  only 
source  material;  $27,500  for  all  fuel 
fabricators  regardless  of  the  specific 
safety  and  safeguards  risks  involved 
with  the  possession  and  processing  of 
different  enrichments  of  SNM;  and 
$1 10,000  for  the  Gaseous  Difihision 
Plants  due  to  their  greater  nuclear 
material  inventories  and  greater 
potential  consequences  to  the  public 
and  workers.  The  civil  penalty  structure 
generally  takes  into  account  the  gravity 
of  the  violation  as  a  primary 
consideration  and  the  ability  to  pay  as 
a  secondary  consideration. 

Generally,  the  safety  risk  i$  greater  at 
the  Category  I  and  n  facilitie$  than  at 
Category  ID  facilities '  because  the 
enrichment  levels  normally  handled  at 
the  Category  I  and  II  facilities  require 
only  minor  changes  in  form  ind 
composition  to  achieve  an  inladvertent 
criticality.  Thus,  workers  at  ^tegory  I 
and  n  facilities  are  potentially  exposed 
to  a  greater  risk  bom  radiological 

'  The  category  of  a  facility  refer*  to  the  quantity 
and  enrichment  of  special  nuclear  material  that  a 
licensee  is  authorized  to  possess.  See  10  CFR  70.4. 
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lazards  than  workers  at  Category  in 
facilities.  The  safeguards  risk  is  also 
:onsidered  to  be  significantly  higher 
Because  of  concerns  about  diversion  or 
theft  of  formula  quantities  of  strategic 
special  nuclear  material.  Such  potential 
diversion  or  theft  represents  a 
significant  national  security  risk  and 
hazard  to  the  pubUc.  Therefore,  the 
Commission  believes  that  it  is 
appropriate  to  reflect  the  relatively  more 
significant  safety  and  safeguards  risks 
with  operating  a  Category  I  or  II  facility 
in  the  civil  penalty  structure.  The 
Commission  is  increasing  the  base  civil 
penalty  for  facilities  authorized  to 
possess  Category  I  or  II  quantities  of 
SNM  from  $27,500  to  $55,000  by  adding 
a  new  category  to  Table  1 A  of  the 
Enforcement  PoUcy.  As  is  the  current 
policy,  the  amount  for  safeguards 
violations  will  be  the  same  as  for  other 
violations  at  these  faciUties.  There  are 
two  Category  I  facilities  that  would  be 
affected  by  this  change:  BWX 
Technologies,  Inc.  and  Nuclear  Fuel 
Services,  Inc.  There  are  no  Category  II 
fuel  faciUties  in  operation  at  this  time. 

Notices  of  Enforcement  Discretion  at 
Gaseous  Diffusion  PlanU  (GDPs) 


Section  Vn.C.  of  the  Enforcement 
Policy  authorizes  the  staff  to  exercise 
discretion  and  not  enforce  an  applicable 
Technical  Specification  (TS)  limiting 
Condition  of  Operation  or  other  license 
conditfon  for  an  operating  reactor 
facility  when  it  would  involve  an 
unnecessary  plant  transient  or 
performance  of  testing,  inspection,  or 
system  reaUgnment  that  is  inappropriate 
for  the  specific  plant  conditions.  This 
enforcement  discretion  is  designated  as 
a  Notice  of  Enforcement  Discretion 
(NOED)  and  is  to  be  exercised  only  if 
the  staff  is  satisfied  that  the  action  is 
consistent  with  protecting  the  pubUc 
health  and  safety. 

The  Commission  believes  that  this 
enforcement  option  is  also  warranted  for 
GDPs  because  GDPs,  unlike  other  fuel 
cycle  facilities,  have  Technical  Safety 
Requirements  (TSRs)  with  limiting 
Conditions  for  Operation  (LCOs)  that 
impose  time  limits  for  performing 
required  actions  under  specified 
conditions.  A  Notice  of  Enforcement 
Discretion  would  be  used  in  cases 
where  compUance  with  a  certificate 
condition  would  unnecessarily  call  for  a 


total  plant  shutdown  or, 
notwithstanding  that  a  safety, 
safeguards  or  security  feature  was 
degraded  or  inoperable,  compliance 
would  unnecessarily  place  the  plant  in 
a  transient  or  condition  where  those 
features  could  be  required.  This 
regulatory  flexibility  is  needed  because 
a  plant-vtride  shutdown  is  not 
necessarily  the  best  response  to  a  plant 
condition.  Further,  the  NRC  has  been 
informed  by  the  certificate  holder  that 
restart  from  a  total  plant  shutdowm  may 
not  be  practical,  as  GDPs  are  designed 
to  operate  24  hours  a  day,  7  days  a 
week,  and  have  never  been  shut  down. 
Although  portions  can  be  shut  down  for 
maintenance  or  other  reasons,  the 
operators  have  indicated  that  if  an  entire 
plant  were  shut  down,  it  probably  could 
not  be  restarted.  Hence,  the  decision  to 
place  either  GDP  in  plant-wide 
shutdown  condition  would  be  made 
only  after  determining  that  there  is 
inadequate  safety,  safegiiards,  or 
security,  and  considering  the  total 
impact  of  the  shutdovra  on  public 
health  and  safety,  and  security,  and  the 
environment.  Therefore,  the 
Commission  is  adding  language  to  its 
Enforcement  PoUcy  that  would 
expressly  permit  exercise  of 
enforcement  discretion  and  issuance  of 
NOEDs  for  GDPs. 


In  practice,  a  NOED  could  be  issued 
for  the  period  of  time  required  for  staff 
to  process,  and  make  effective,  an 
expedited  certificate  amendment,  but 
not  to  exceed  120  days,  or  when  a 
noncompliance  is  nonrecurring  and  a 
certificate  amendment  would  not  be 
practical  becaxise  the  plant  would  be 
retiimed  to  compliance  with  the 
existing  certificate  condition  in  so  short 
a  period  of  time  that  an  amendment 
could  not  be  processed  and  issued 
befOTe  compliance  is  restored.  Use  of  the 
NOED  would  be  at  the  staff's  option  for 
infrequent,  imanticipated  cases  where 
there  are  adequate  safety,  safeguards, 
and  security,  and  involving:  (1)  An 
imwarranted  plant  transient  or 
condition;  or  (2)  an  omission  or 
performance  of  testing,  inspection,  or 
system  reaUgnment  that  is  inappropriate 
for  the  specific  plant  condition.  A 
NOED  would  not  be  used  for 
noncompliances  with  statutes  or 
regulations,  or  for  situations  where  the 

TABLE  1  A.— BASE  Civil  Penalties 


certificate  holder  cannot  demonstrate 
adequate  safety,  safeguards  or  security. 

Paperwork  Reduction  Act 

This  final  policy  statement  amends 
information  collection  requirements  that 
are  subject  to  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 
These  requirements  were  approved  by 
the  Office  of  Management  and  Budget, 
approval  number  3150-0136. 

The  public  reporting  burden  for  this 
information  collection  is  estimated  to 
average  60  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  information  collection. 
Send  comments  on  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  the  burden,  to 
the  Records  Management  Branch  (T-6 
F33),  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  or  by  Internet  electronic  mail  at 
BISl©NRC.GOV;  and  to  the  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs,  NEOB-10202, 
(3150-0136),  Office  of  Management  and 
Budget,  Washington,  DC  20503. 

PubUc  Protection  Notification 

If  an  information  collection  does  not 
display  a  currently  vaUd  OMB  control 
number,  the  NRC  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  the  information  collection. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  the  NRC  has 
determined  that  this  action  is  not  "a 
major"  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 

Accordingly,  the  NRC  Enforcement 
PoUcy  is  amended  by  revising  Table  lA 
of  SecUon  VI  and  Section  VU.C.  to  read 
as  follows: 

General  Statement  of  Policy  and  Procedure 
for  NRC  Enforcement  Actions 


VI.  Enforcement  Actions 


a.  Power  reactors  and  gaseous  diffusion  plants 


b  Fuel  fabricators  authorized  to  possess  Category  I  or  11  quantities  of  SNM  ....„..™... ~ ":::'r"JZ";^^IJZJM''i^ 

c  pS^rSto™  authorized  to>,sse8s  Category  III  quantities  of  SNM,  industrial  processors,^  and  independeni  spent  fuel  and 


c.  Fuel  fabricators 
large  material  users 


$110,000 
55,000 

27,500 

11.000 
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e.  Research  reactors,  academic,  medical,  or  other  small  material  users  ^ 


aVSiro^*!]?!!?^'"!^^^^!^!^:^^  °'  byproduct,  source,  or  special  nuclear  material. 

2  This  applies  to  nonprofit  institutions  not  othenmse  categorized  in  this  table,  mobile  nuclear 

iiCGS. 


5.500 


services,  nuclear  phannacies,  and  physician  of- 


Vn.  Exerdse  of  Discretion 

•        •        •        •        • 

C.  Exercise  of  Discretion  for  an 
Operating  Facility  or  a  Gaseous 
Diffusion  Plant 

On  occasion,  circumstances  may  arise 
where  a  licensee's  compliance  with  a 
Technical  Specification  (TS)  Limiting 
Condition  for  Operation  or  with  other  license 
conditions  would  involve  an  unnecessary 
plant  transient  or  performance  of  testing, 
inspection,  or  system  realignment  that  is 
inappropriate  with  the  specific  plant 
conditions,  or  unnecessary  delays  in  plant 
startup  without  a  corresponding  health  and 
sa£Bty  benefit  Similarly,  for  a  gaseous 
difftision  plant  (GDP),  circumstances  may 
arise  where  compliance  with  a  Technical 
Safisty  Requirement  (TSR)  or  technical 
specification  or  other  certificate  condition 
would  unnecessarily  call  for  a  total  plant 
shutdown  or,  notwithstanding  that  a  safety, 
safeguards  or  security  {eature  was  degraded 
or  inoperable,  compliance  would 
unnecessarily  place  the  plant  in  a  transient 
or  condition  where  those  features  could  be 
required. 

In  these  circumstances,  the  NRC  staff  may 
choose  not  to  enforce  the  applicable  TS,  TSR. 
or  other  license  or  certificate  condition.  This 
enforcement  discretion,  designated  as  a 
Notice  of  Enforcement  Discretion  (NOED). 
will  only  be  exercised  if  the  NRC  sta£f4s 
clearly  satisfied  that  the  action  is  consistent 
with  protecting  the  public  health  and  safety. 
A  licensee  or  certificate  holder  seeking  the 
issuance  of  a  NOED  must  provide  a  written 
justification,  or  in  circtmistances  where  good 
cause  is  shown,  oral  justification  followed  as 
soon  as  possible  by  written  justification, 
which  documents  the  safety  basis  for  the 
request  and  provides  whatever  other 
information  the  NRC  staff  deems  necessary  in 
making  a  decision  on  whether  to  issue  a 
NOED. 

The  appropriate  Regional 
Administrator,  or  his  or  her  designee, 
may  issue  a  NOED  where  the 
noncompUance  is  temporary  and 
nonrecurring  when  an  amendment  is 
not  practical.  The  Director,  Office  of 
Nuclear  Reactor  Regulation  or  Office  of 
Nuclear  Materials  Safety  and 
Safeguards,  as  appropriate,  or  his  or  her 
designee,  may  issue  a  NOED  if  the 
expected  noncompliance  wiU  occur 
diuing  the  brief  period  of  time  it 
requires  the  NRC  staff  to  process  an 
emergency  or  exigent  hcense 
amendment  imder  the  provisions  of  10 
CFR  50.91(a)(5)  or  (6)  or  a  certificate 
amendment  under  10  CFR  76.45.  The 


person  exercising  enforcement 
discretion  will  doctunent  the  decision. 
For  an  operating  reactor,  this  exercise  of 
enforcement  discretion  is  intended  to 
minimize  the  potential  safety  consequences 
of  unnecessary  plant  transients  with  the 
accompanying  operational  risks  and  impacts 
or  to  eliminate  testing,  inspection,  or  system 
realignment  which  is  inappropriate  for  the 
pariicular  plant  conditions.  For  plants  in  a 
shutdown  condition,  exercising  enforcement 
discretion  is  intended  to  reduce  shutdown 
risk  by,  again,  avoiding  testing,  inspection  or 
system  realignment  which  is  inappropriate 
for  the  particular  plant  conditions,  in  that,  it 
does  not  provide  a  safety  benefit  or  may,  in 
fact,  be  detrimental  to  safety  in  the  particular 
plant  condition.  Exercising  enforcement 
discretion  for  plants  attempting  to  startup  is 
less  likely  than  exercising  it  for  an  operating 
plant,  as  simply  delaying  startup  does  not 
usually  leave  the  plant  in  a  condition  in 
which  it  could  experience  undesirable 
transients.  In  such  cases,  the  Commission 
would  expect  that  discretion  would  be 
exercised  with  respect  to  equipment  or 
systems  only  when  it  has  at  least  concluded 
that,  notwithstanding  the  conditions  of  the 
license:  (1)  The  equipment  or  system  does 
not  perform  a  safety  hinction  in  the  mode  in 
which  operation  is  to  occur;  (2)  the  safety 
function  performed  by  the  equipment  or 
system  is  of  only  marginal  safely  benefit, 
provided  remaining  in  the  current  mode 
increases  the  likelihood  of  an  unnecessary 
plant  transient:  or  (3)  the  TS  or  other  license 
condition  requires  a  test,  inspection  or 
system  realignment  that  is  inappropriate  for 
the  particular  plant  conditions,  in  that  it  does 
not  provide  a  safety  benefit,  or  may.  in  feet, 
be  detrimental  to  safety  in  the  particular 
plant  condition. 

For  GDPs.  the  exercise  of  enforcement 
discretion  would  be  used  where  compliance 
with  a  certificate  condition  would  involve  an 
unnecessary  plant  shutdown  or, 
notwithstanding  that  a  safety,  safeguards  or 
security  featiue  was  degraded  or  inoperable, 
compliance  would  unnecessarily  place  the 
plant  in  a  transient  or  condition  where  those 
features  could  be  required.  Such  regulatory 
flexibility  is  needed  because  a  total  plant 
shutdown  is  not  necessarily  the  best  response 
to  a  plant  condition.  GDPs  are  designed  to 
operate  continuously  and  have  never  been 
shut  down.  Although  portions  can  be  shut 
down  for  maintenance,  the  staff  has  been 
informed  by  the  certificate  holder  that  restart 
from  a  total  plant  shutdown  may  not  be 
practical  and  the  staff  agrees  that  the  design 
of  a  GDP  does  not  make  restart  practical. 
Hence,  the  decision  to  place  either  GDP  in 
plant-wide  shutdown  condition  would  be 
made  only  after  determining  that  there  is 
inadequate  safety,  safeguards,  or  security  and 
considering  the  total  impact  of  the  shutdown 
on  safety,  the  environment,  safsguards.  and 
security.  A  NOED  would  not  be  used  for 


noncompliances  with  other  than  certificate 
requirements,  or  for  situations  where  the 
certificate  holder  cannot  demonstrate 
adequate  safety,  safeguards,  or  security. 
The  decision  to  exercise  enforcement 
discretion  does  not  change  the  feet  that  a 
violation  will  occur  nor  does  it  imply  that 
enforcement  discretion  is  being  exercised  for 
any  violation  that  may  have  led  to  the 
violation  at  issue.  In  each  case  where  the 
NRC  staff  has  chosen  to  issue  a  NOED, 
enforcement  action  will  normally  be  taken 
for  the  root  causes,  to  the  extent  violations 
were  involved,  that  led  to  the  noncompliance 
for  which  enforcement  discretion  was  used. 
The  enforcement  action  is  intended  to 
emphasize  that  licensees  and  certificate 
holders  should  not  rely  on  the  NRC's 
authority  to  exercise  enforcement  discretion 
as  a  routine  substitute  for  compliance  or  for 
requesting  a  license  or  certificate 
amendment. 

Finally,  it  is  expected  that  the  NRC  staff 
will  exercise  enforcement  discretion  in  this 
area  infrequently.  Although  a  plant  must  shut 
down,  refueling  activities  may  be  suspended, 
or  plant  startup  may  be  delayed,  alnent  the 
exercise  of  enforcement  discretion,  the  NRC 
staff  is  imder  no  obligation  to  take  such  a 
step  merely  because  it  has  been  requested. 
The  decision  to  forego  enforcement  is 
discretionary.  When  enforcement  discretion 
is  to  be  exercised,  it  is  to  be  exercised  only 
if  the  NRC  staff  is  clearly  satisfied  that  such 
action  is  warranted  from  a  health  and  safety 
perspective. 

Dated  at  Rockville.  Maryland,  this  18th  day 
of  December,  1998. 

For  the  Nuclear  Regulatory  Commission. 
John  C  Hoyle, 
Secretary  of  the  Commission. 
(FR  Doc.  98-34118  FUed  12-23-98;  8:45  am] 
MUJNQ  CODE  TIM-OI-P 


UNITED  STATES  NUCLEAR 
REGULATORY  COMMISSION 

[Doclwt  No.  50-263] 

Northern  Statas  Power  Company; 
(Monticello  Nuclear  Generating  Plant); 
Environmental  Aaaesament  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
22,  issued  to  Northern  States  Power 
Company  (NSP.  or  the  licensee),  for 
operation  of  the  Monticello  Nuclear 
Generating  Plant,  located  in  Wright 
Coimty,  Minnesota. 
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Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  make  a 
number  of  administrative  clarifications 
and  corrections,  title  changes,  and 
typographical  corrections  to  the 
Technical  Specifications. 

The  proposed  action  is  in  accordance 
%vith  the  licensee's  application  for 
amendment  dated  August  15, 1996,  as 
supplemented  March  19  and  October 
12, 1998. 
The  Need  for  the  Proposed  Action 

The  proposed  action  would  provide 
clarity  and  administrative  correctness  to 
the  Technical  Specifications. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  modifications  to  the 
Technical  Specifications  are 
administrative  in  nature. 

The  proposed  action  will  not  increase 
the  probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  off  site,  and  there  is  no 
significant  increase  in  occupational  or 
public  radiation  exposure.  Therefore, 
there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  action. 

With  regard  to  potential  non- 
radiologi(»l  impacts,  the  proposed 
action  does  not  involve  any  historic 
sites.  It  does  not  affect  non-radiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  there 
are  no  significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action. 

Alternatives  to  the  Proposed  Action 
As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
enviroimiental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Impact  Statement  for  Monticello, 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  November  12, 1998,  the  staff 


consulted  with  the  Minnesota  State 
official,  Mr.  M.  McCarthy  of  the 
Department  of  Public  Service,  regarding 
the  environmental  impact  of  the 
proposed  action.  The  State  official  had 
no  comments. 
Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  August  15, 1996,  as  supplemented 
by  letters  dated  March  19  and  October 
12, 1998,  which  are  available  for  public 
inspection  at  the  Commission's  Public 
Dociunent  Room,  The  Gelman  Building, 
2120  L  Street.  NW.,  Washington,  DC, 
and  at  the  local  public  dociunent  room 
located  at  the  Miimeapolis  Public 
Library,  Technology  and  Science 
Department,  300  Nicollet  Mall, 
Minneapolis,  Minnesota  55401. 

Dated  at  Rockville.  Maryland,  this  17th  day 
of  December,  1998. 

For  the  Nuclear  Regulatory  Conunission. 
Carl  F.  Lyon, 

Project  Manager,  Project  Directorate  JB-l. 
Division  of  Reactor  ProjecU  lU/IV.  Office  of 
Nuclear  Reactor  Regulation. 
IFR  Doc.  98-34119  Filed  12-23-98;  8:45  am] 
BIUJNQ  CODE  7Sa»41-P 


NUCLEAR  REGULATORY 
COMMISSION 

(Docket  No.  50-397] 

Washington  PuMIc  Power  Supply 
System;  Nuclear  Projact  No.  2; 
Envlronmantal  Assassmant  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
21,  issued  to  the  Washington  Public 
Power  Supply  System  (the  licensee)  for 
operation  of  the  Nuclear  Project  No.  2 
(WNP-2)  located  in  Benton  County, 
Washington. 

Environmmental  Assessment 

Identification  of  the  Proposed  Action 
The  proposed  action  would  change 
Facility  Operating  License  No.  NPF-21 
to  authorize  the  storage  of  byproduct, 
source,  and  special  nuclear  materials  at 
the  WNP-2  site  which  are  specifically 
not  intended  for  use  at  the  site.  The 
proposed  action  is  in  accordance  with 


the  licensee's  application  for 
amendment  dated  October  10, 1996,  as 
supplemented  by  letter  dated  Novemtier 
9, 1998. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  necessary 
because  certain  licensed  materials 
previously  acquired  as  part  of  the 
deferred  WNP-1  and  WNP-3  projects 
are  being  controlled  at  WNP-2,  but  are 
not  required  for  use  at  the  WNP-2  site. 
The  WNP-1  materials  are  under  the 
scope  of  Materials  License  46-17694-02 
and  the  WNP-3  materials  are  under  the 
scope  of  Facility  Operating  License 
NPF-21.  The  licensee,  however,  has 
given  notice  that  the  WNP-1  and  WNP- 
3  projects  are  being  terminated  and  a 
formal  request  has  been  filed  for 
termination  of  the  WNP-3  Construction 

Permit. 

The  licensee  has  determined  that 
there  is  currently  no  market  for  the 
materials  and  has  determined  that 
permanent  disposal  is  economically 
impractical.  Storage  under  the  WNP-2 
Oi>erating  License  which  currently 
provides  for  possession  and  use  of  these 
types  of  materials  as  required  for  WNP- 
2,  is  the  remaining  option.  This  option 
does  not  present  WNP-2  with  any 
significant  burden  because  operation  of 
WNP-2  involves  a  continuing  use  and 
storage  of  these  types  of  licensed 
materials. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  amendment.  The 
amendment  would  permit  certain 
byproduct,  source  and  special  nuclear 
material  aheady  present  at  the  site  to  be 
stored  at  the  site. 

"The  proposed  action  will  not  increase 
the  probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  off  site,  and  there  is  no 
significant  increase  in  occupational  or 
public  radiation  exposure.  Therefore, 
there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  involve  any  historic 
sites.  It  does  not  affect  nonradiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  there 
are  no  significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
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environmental  impacts  associated  with 
the  proposed  action. 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e..  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  WNP-2. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  December  17. 1998.  the  staff 
consulted  with  the  Washington  State 
official.  Mr.  R.  Cowley  of  the 
Department  of  Health,  State  of 
Washington  Energy  Facility  Site 
Evaluation  Council,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Ending  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  October  10. 1996.  as 
supplemented  by  letter  dated  November 
9. 1998.  which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  The  Gelman  Building 
2120  L  Street.  NW..  Washington.  DC. 
and  at  the  local  public  document  room 
located  at  the  Richland  Public  Library. 
955  Northgate  Street.  Richland. 
Washington  99352. 
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Dated  at  Rockville.  Maryland,  this  18th  day 
of  December  1998. 

For  the  Nuclear  Regulatory  Commission. 
Mn  B*  Fiauls, 

Prefect  Manager.  Project  Directomte  IV-2, 
Division  of  Reactor  Projects— m/IV.  Office  of 
Nuclear  Reactor  Regulation. 
IFR  Doc  98-34124  FUed  12-23-98;  8:45  am) 
■UMQ  CODE  7M»41-P 


PRESIDIO  TRUST 

Lettennan  Complex,  The  Presidio  of 
San  Francisco,  California;  Notice  of 
intent  to  Prepare  a  Suppiemental 
Environmental  Impact  Statement 

agency:  The  Presidio  Trust. 
ACTION:  Notice  of  intent  to  prepare  a 
supplemental  environmental  impact 
statement  for  the  proposed  development 
and  occupancy  of  900.000  square  feet  of 
new  mixed  use  space  within  the 
Lettennan  Complex,  the  Presidio  of  San 
Francisco. 


SUMMARY:  The  Presidio  Trust  will 
prepare  a  supplemental  environmental 
impact  statement  (EIS)  for  the 
development  and  occupancy  of 
approximately  900.000  square  feet  of 
new,  low-  to  mid-rise  mixed  use  space 
within  the  60-acre  Lettennan  Complex, 
located  in  the  northeast  comer  of  the 
Presidio  of  San  Francisco.  California. 
The  development  scenario  includes 
deconstruction  of  the  outdated  451.000- 
square-foot  Letterman  Army  Medical 
Center  (LAMC)  and  356.000-square-foot 
Letterman  Army  Institute  of  Research 
(LAIR),  and  several  other  non-historic 
structures  located  within  the  Letterman 
Complex. 

DATES:  Comments  concerning  this 
notice  must  be  received  by  Febnuuy  15, 
1999.  A  public  woricshop  to  solicit 
comment  regarding  the  range  of 
alternatives  and  the  specific  impacts  to 
be  evaluated  in  the  supplemental  EIS 
will  be  held  on  January  27, 1999.  from 
6  to  9  p.m..  at  the  Presidio  Golden  Gate 
Club.  Fisher  Loop,  the  Presidio  of  San 
Francisco.  California. 
ADDRESSES:  Written  comments 
concerning  this  notice  must  be  sent  to 
John  Pelka.  NEPA  Compliance 
Coordinator.  The  Presidio  Trust.  34 
Graham  Street.  P.O.  Box  29052.  San 
Francisco.  CA  94129-0052.  Fax:  415- 
561-5315.  E-mail: 
jpelkadpresidiotrust.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Pelka.  NEPA  Compliance  Coordinator, 
The  Presidio  Trust,  34  Graham  Street. 
P.O.  Box  29052.  San  Francisco.  CA 
94129-0052.  Telephone:  415-561-5300. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  supplemental  EIS  will  tier  from 
the  1994  Presidio  General  Management 
Plan  Amendment  (GMPA)  final  EIS 
pursuant  to  40  CFR  1508.28.  The  GMPA 
EIS  analyzed  alternative  development 
concepts  for  the  future  of  the  Presidio, 
including  a  specific  proposal  for  the 
Letterman  Complex  Because  the 
proposed  development  within  the 
Letterman  Complex  would  involve 


deconstruction.  new  construction, 
ground  disturbance  and  potential  uses 
that  were  not  previously  examined  in 
the  GMPA  EIS,  the  Presidio  Trust  has 
concluded  that  additional  analysis  is 
appropriate  and  will  further  the 
purposes  of  the  National  Environmental 
Pohcy  Act  of  1969. 

Alternatives 

The  supplemental  EIS  will  evaluate 
the  following  alternative  development 
concepts  for  the  site: 

1.  Research/Education  (Presidio  GMPA 
Alternative) 

2.  Office/Education/Housing/Inn/ 
Retreat 

3.  Office/Conference  Center/Hotel 

4.  Office/Housing 

5.  Office/Education 

6.  No  Action 

These  concepts  are  based  in  part  on 
the  proposals  received  and  shortlisted 
by  the  Presidio  Trust  in  response  to  its 
Request  for  Qualifications  (RFQ)  for  use 
of  the  site.  The  concepts  differ  primarily 
with  regard  to  their  size  and  type  of 
project,  proposed  activities,  programs 
and  occupants,  community  support 
services  and  housing  opportimities.  and 
access  and  circulation.  The  Presidio 
Trust  will  identify  a  preferred 
alternative  following  its  review  of  the 
supplemental  EIS  and  other 
information. 

Public  Comment 

In  order  to  facilitate  public  input 
regarding  the  range  of  potential  uses  at 
the  site,  the  Presidio  Trust  conducted  a 
series  of  public  meetings  during  the 
RFQ  response  period  (August  14. 1998 
through  October  12, 1998).  These  public 
meetings  included  two  public 
woricshops  and  one  formal  meeting  of 
the  Golden  Gate  National  Recreation 
Area  (GGNRA)  Advisory  Commission.  A 
front-page  article  describing  the  RFQ 
process  for  the  Letterman  Complex  was 
also  featured  in  the  September  issue  of 
Presidio,  the  monthly  publication  of  the 
Presidio  Trust. 

The  Presidio  Trust  will  announce  the 
release  of  the  draft  supplemental  EIS  for 
public  comment  by  notice  in  the 
Federsl  Register  and  in  local  news 
media.  The  Presidio  Trust  also 
anticipates  that  the  GGNRA  Advisory 
Commission  will  place  this  item  on  the 
agenda  of  atf  upcoming  public  meeting, 
which  will  be  annoimced  in  the  Federal 
Register  and  in  local  news  media. 

Dated:  December  18. 1998. 
Karen  A.  Cook, 
General  Counsel. 

inference:  40  CFR  1508.22. 
IFR  Doc.  98-34098  Filed  12-23-98;  8:45  am) 
■USiO  CODE  431».MI-U 
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Securities  and  exchange 
( ommission 

[  tolease  No.  IC-23611] 

Notice  of  Applications  for 
Deregistration  Under  Section  8(f)  of  the 
I  nvestment  Company  Act  of  1940 

PecemberlS,  1998. 

The  following  is  a  notice  of 
I  ipplications  for  deregistration  under 
1  action  8(f)  of  the  Investment  Company 
\cX  of  1940  for  the  month  of  December. 
L998.  A  copy  of  each  application  may  be 
)btained  for  a  fee  at  the  SEC's  Public 
teference  Branch,  450  Fifth  St.,  NW. 
Vashington.  DC  20549  (tej,  202-942- 
$090).  An  order  granting  each 
ipplication  will  be  issued  upless  the 
5EC  orders  a  hearing.  Interested  persons 
nay  request  a  hearing  on  any 
ipplication  by  writing  to  the  SEC's 
Secretary  at  the  address  below  and 
serving  the  relevant  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  12, 1999,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
wrriting  to  the  Secretary,  SEC.  450  Fifth 
Street.  NW.  Washington.  DC  20549.  For 
Further  Information  Contact:  Diane  L. 
Titus,  at  (202)  942-0564.  SEC.  Division 
of  Investment  Management.  Office  of 
Investment  Company  Regulations.  Mail 
Stop  5-6. 450  Fifth  Street,  NW, 
Washington,  DC  20549. 

Inventor  Funds,  Inc.  [File  No.  811- 
8486] 

Summary:  Applicant  requests  ah 
order  declaring  Oiat  it  has  ceased  to  be 
an  investment  company.  On  or  before 
May  31, 1996,  all  of  the  outstanding 
shares  of  two  series  of  applicant,  the 
Prime  Obligations  Money  Market  Fund 
and  the  Treasury  Securities  Money 
Market  Fund,  were  liquidated  at  their 
net  asset  value  ("Liquidation").  On 
September  6, 1996,  the  remaining  series 
of  applicant  were  acquired  by  certain 
series  of  The  Armada  Funds 
("Reorganization").  The  Armada  Funds 
and  its  investment  adviser  bore  the 
expenses  of  the  Reorganization,  which 
were  approximately  $470,000. 
Applicant  did  not  incur  any  expenses  in 
connection  with  the  Liquidation  or 
Reorganization. 


Filing  Dates:  The  application  was 
filed  on  June  4, 1997,  and  amended  on 
September  26, 1997,  September  1, 1998 
and  December  8. 1998. 

Applicant's  Address:  32  South  Street, 
Baltimore,  MD  21202. 

First  ING  of  New  York  Separate 
Account  Al  [File  No.  811-8700] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  Applicant  has 
previously  redeemed  all  outstanding 
securities  and  has  no  existing  security 
holders. 

Filing  Dates:  The  application  was 
filed  on  September  24, 1998.  and 
amended  and  restated  on  November  16, 
1998. 

Applicant's  Address:  225  Broadway, 
Suite  1901.  New  York.  New  York  10007. 

MuniYield  Insured  Fund  II,  Inc.  IFile 
No.  811-7158] 

Summary:  Applicant  requests  an 
order  declaring  Uiat  it  has  ceased  to  be 
an  investment  company.  On  January  27, 
1997,  applicant  transferred  all  of  its 
assets  and  liabilities  to  MimiYield 
Insured  Fund,  Inc.  ("Insured  I")  in 
exchange  for  shares  of  common  stock 
and  shares  of  auction  market  preferred 
stock  ("AMPS")  of  Insured  I.  Each 
holder  of  applicant's  common  stock 
received  the  number  of  shares  of 
Insured  I  common  stock  with  a  net  asset 
value  ("NAV")  equal  to  the  NAV  of 
applicant's  common  stock  held  by  such 
shareholder,  and  each  holder  of 
applicant's  AMPS  received  the  niunber 
of  shares  of  Insured  I  AMPS  with  an 
aggregate  liquidation  preference  equal  to 
the  aggregate  liquidation  preference  of 
applicant's  AMPS  ovraed  by  such 
shareholder.  The  approximate  expenses 
related  to  the  transaction,  which  were 
borne  by  Insured  I,  were  $217,000. 
Applicant  and  Insured  I  each  have  been 
named  as  a  defendant  in  Green,  et  al.  v. 
Fund  Asset  Management.  LP.,  et  al., 
CA.  No.  96-11276NG.  AppUcant's 
investment  adviser.  Fund  Asset 
Management.  L.P.  has  agreed  to 
indemnify  the  named  defendant  funds 
for  any  liabilities  or  expenses  that  they 
may  incur  in  coimection  with  this 
litigation. 

Filing  Dates:  The  application  was 
filed  on  April  15, 1997,  and  amended  on 
September  9. 1997.  and  November  24. 
1998. 

Applicant's  Address:  800  Scudders 
Mill  Road.  Plainsboro.  NJ  08536. 

The  Fontaine  Trust  [811-5835] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 


investment  company.  On  May  18. 1998, 
each  of  applicant's  three  series, 
Fontaine  Capital  Appreciation  Fund. 
Fontaine  Global  Growth  Fund,  and 
Fontaine  Global  Income  Fund 
(collectively,  the  "Acquired  Funds"), 
transferred  substantially  all  of  its  assets 
and  liabilities  to  a  corresponding  series 
of  Nicholas-Applegate  Mutual  Funds 
("NA  Funds"),  in  exchange  for  shares  of 
the  corresponding  NA  Fund  based  on 
net  asset  value.  Nicholas-Applegate 
Capital  Management,  investment 
adviser  to  the  NA  Funds,  paid 
approximately  $65,000.  each  NA  Fimd 
paid  $12,500,  and  Richard  Fontaine 
Associates,  Inc.,  investment  adviser  to 
the  Acquired  Funds,  paid 
approximately  $10,000  in  expenses  in 
connection  with  the  reorganization. 

Filing  Dates:  The  application  was 
filed  on  October  30. 1998.  and  amended 
on  December  17. 1998. 

Applicant's  Address:  210  West 
Pennsylvania  Avenue,  Suite  240, 
Towson,  Maryland  21204. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretary 

(PR  Doc.  98-34129  Filed  12-23-98;  8:45  ami 
MLUNQ  CODE  mO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Raloaee  No.  34-40803;  Hie  No.  SR-AMEX- 
98-45] 

Self-Regulatory  Organizations;  Nolle* 
of  Filing  of  Proposed  Rule  Change  by 
the  American  Stock  Exchange  LLC 
Relating  to  the  Margin  Treatment  of 
Grand  Exchange-Traded  Fund  Share 
Options  Contracts 

December  17, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").*  and  Rule  19b-4  thereunder,* 
notice  is  hereby  given  that  on  November 
25, 1998,  the  American  Stock  Exchange 
LLC  ("Amex"  or  "Exchange")  filed  writh 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  n,  and  ID  below,  which  Items 
have  been  prepared  by  the  Amex.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


M5  U.S.C.  78s(b)(l). 
2 17  CFR  240.19b-«. 
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L  Self-Regulatory  Oiganization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

"nie  Amex  proposes  to  pennit  each 
"Grand"  Exchange-Traded  Fund  Share  3 
(Fund  Share)  option  contract  to  be 
recognized  to  the  same  extent  that  10 
ordinary  Fund  Share  option  contracts 
would  be  recognized  under  Amex  Rule 
462-<Minimum  Margins. 

n.  Self-Regulatory  Oi^ganization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
Sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Fujpose 

On  July  1. 1998.  the  Exchange 
approval  to  trade  options  overlying 
Exchange-Traded  Fimd  Shares  and  to 
trade  an  option  contract  overlying  1000 
Exchange-Traded  Fund  Shares  (the 
"Grand")  option  contract.*  The 
Exchange  now  proposes  to  pennit  each 
"Grand"  Exchange-Traded  Fund  Share 
option  contract  to  be  recognized  to  the 
same  extent  as  10  ordinary  Fimd  Share 
option  contracts  imder  Amex  Rule  462- 
Minimum  Margins.*  The  Grand  contract 


'The  term  Exchange-Traded  Fund  Share  includes 
securities  representing  interests  in  opened  unit 
investment  trusts  or  open-end  management 
investment  companies  that  hold  securities  based  on 
an  index  or  portfolio  of  securities.  Currently,  the 
Exchange  trades  unit  investment  trust  securities 
known  as  Portfolio  Depositary  Receipts  sm  ("PDRs") 
based  on  the  Standard  k  Poor's  500*  Composite 
Stock  Price  Index,  the  Standard  &  Poor's  MidCap 
400  Index,  and  the  Dow  Jones  Industrial  Average. 
In  addition,  the  Exchange  trades  Fund  Shares 
which  are  issued  by  an  open-end  management 
investment  company  consisting  of  seventeen 
separate  series  knovirn  as  World  Equity  Benchmark 
Shares  SM  (WEBs)  based  on  seventeen  foreign  equity 
market  indexes.  PDRs  and  WEBS  are  listed  on  the 
Amex  pursuant  to  Rule  1000,  et  seq.  and  Rule 
lOOOA  seq.,  respectively,  and  trade  like  shares  of 
common  stock. 

"Securities  Exchange  Act  Release  No.  40157  (July 
1, 1998),  63  FR  37426  Quly  10,  1998). 

>  Amex  Rule  462  states:  "In  the  case  of  a  put  or 
call  dealt  in  on  a  registered  national  securities 
exchange  or  a  registered  securities  association  and 
issued  by  The  Options  Clearing  Corporation,  and 
representing  options  on  equity  securities,  100%  of 
the  option  premium  plus  20%  of  the  market  value 
of  the  equivalent  number  of  shares  of  the 


overUes  1.000  of  the  underlying  Fund 
Shares,  the  same  niunber  of  shares  of 
the  underlying  security  represented  by 
10  of  the  ordinary  Fimd  Share  option 
contracts  (each  of  which  overlies  100 
shares  of  an  uinderlying  Fimd  Share). 
Accordingly,  holding  the  Grand  option 
contract  is  the  economic  equivalent  of 
holding  10  ordinary  option  contracts. 
The  only  difference  is  that  upon 
exercise,  the  Grand  requires  delivery  of 
the  1,000  Fund  Shares  underlying  the 
contract;  a  position  in  10  ordinary 
contracts  may  be  exercised 
incrementally,  resulting  in  delivery  of  as 
few  as  100  Fund  Shares  at  a  time. 

Currently.  Amex  Rules  462(d)(2)(F) 
and  (G)  recognize  the  reduced  risk 
associated  with  an  account  holding  a 
"straddle"  or  a  "spread"  position  by 
providing  for  margin  requirements 
specific  to  the  particular  strategy  a 
(straddle  or  spread).  For  example,  in  the 
case  of  a  spread  strategy  (i.e.,  where  an 
account  holding  a  short  call  also  holds 
a  long  call,  or  where  an  account  holding 
a  short  put  also  holds  a  long  put 
(provided  the  long  positions  expire  on 
or  after  the  expiration  of  the  short 
positions)).  Amex  Rule  462(d)(2)(G) 
requires  margin  for  a  call  spread  equal 
to  the  lesser  of  (1)  100%  of  the  option 
premium  plus  15%  of  the  market  value 
of  the  equivalent  number  of  shares  of 
the  underlying  security  value  if  the 
Exchange-Traded  Fund  Share  holds 
securities  based  upon  a  broad-based 
index  or  portfolio;  or  20%  of  the  market 
value  of  the  equivalent  number  of  shares 
of  the  underlying  security  value  if  the 
exchange-Traded  Fund  Share  holds 
securities  based  upon  a  narrow-based 
index  or  portfolio,  reduced  by  any 
excess  of  the  exercise  price  over  the 
current  market  price  of  the  imderlying 


underlying  security,  reduced  by  any  excess  of  the 
exercise  price  over  the  current  market  price  of  the 
underlying  security  in  the  case  of  a  call,  or  any 
excess  of  the  current  market  price  of  the  underiying 
security  over  the  exercise  price  in  the  case  of  a  put, 
(except  that  in  the  case  of  such  options  on 
Exchange-Traded  Fund  Shares  or  other  securities 
that  represent  an  interest  in  a  registered  investment 
company  that  satisfies  the  criteria  set  forth  in  Rule 
915;  Commentary  .06,  margin  must  equal  at  least 
100%  of  the  current  market  value  of  the  contract 
plus  (1)  15%  of  the  market  value  of  equivalent  uniu 
of  the  underlying  security  value  if  the  Exchange- 
Traded  Fund  Share  holds  securities  based  upon  a 
broad-based  index  or  portfolio;  or  (2)  20%  of  the 
market  value  of  equivalent  units  of  the  underlying 
security  value  if  the  Exchange-Traded  Share  holds 
securities  based  upon  a  narrow-based  index  or 
portfolio)."  Amex  Rule  462(d)(2)(D)(ii);  Securities 
Exchange  Act  Release  No.  40157  (July  1, 1998)  63 
FR  37426  Ouly  10, 1998).  The  current  rule  proposal 
clarifies  that  these  are  the  margin  requirements  for 
"Grand"  Exchange-Traded  Fund  Share  option 
contracts.  The  Commission  notes  that,  specifically, 
the  provisions  of  Amex  Rule  462(d)(2)(D)(ii)  have 
applicability  to  an  account  holding  a  "Straddle"  or 
a  "spread"  position,  as  discussed  below.  See  Amex 
Rules  462(d)(2)(F)  and  (G)." 


security  in  the  case  of  a  call,  or  any 
excess  of  the  current  market  price  of  the 
underlying  security  over  the  exercise 
price  in  the  case  of  a  put  or  (2)  the 
amount,  if  any,  by  which  the  exercise 
price  of  the  "long"  call  exceeds  the 
exercise  price  of  the  "short"  call.  And 
in  the  case  of  a  put  spread,  Amex  Rule 
462(d)(2)(G)  requires  margin  equal  to 
the  lesser  of  (1)  100%  of  Ae  option 
premium  plus  15%  of  the  market  value 
of  the  equivalent  number  of  shares  of 
the  underlying  security  value  if  the 
Exchange-Traded  Fund  Share  holds 
securities  based  upon  a  broad-based 
index  or  portfolio;  or  20%  of  the  market 
value  of  the  equivalent  number  of  shares 
of  the  underlying  security  value  if  the 
Exchange-Traded  Fund  Share  holds 
securities  based  upon  a  narrow-based 
index  or  portfolio,  reduced  by  any 
excess  of  the  exercise  price  over  the 
current  market  price  of  the  underlying 
security  in  the  case  of  a  call,  or  any 
excess  of  the  current  market  price  of  the 
underlying  security  over  the  exercise 
price  in  the  case  of  a  put  or  (2)  the 
amount,  if  any.  by  which  the  exercise 
price  of  the  "short"  put  exceeds  the 
exercise  price  of  the  "long"  put.  In  these 
contexts,  the  Exchange  proposed  that 
the  required  margin  under  Amex  Rule 
462(d)(2)(G)  be  applicable  for  each  short 
Grand  Fund  Share  call  (put)  option 
contract  offset  by  10  long  ordinary  Fund 
Share  call  (put)  option  contracts. 

In  the  case  of  a  straddle  (i.e.,  where 
an  account  holding  both  a  put  and  a  call 
for  the  same  number  of  shares  of  the 
same  equity  security),  guaranteed  or 
carried  "short"  for  a  customer,  the 
amount  of  margin  required  under  Amex 
Rule  462(d)(2)(F)  is  the  margin  on  the 
put  or  the  call  whichever  is  greater 
(under  Amex  Rule  462(d)(2)(D)).  plus 
100%  of  the  premium  on  the  other 
option.  In  this  context,  the  Exchange 
proposes  that  the  reduced  margin  under  ' 
Amex  Rule  462(d)(2)(D)  be  applicable 
for  each  Grand  Fund  Share  call  (put) 
option  contract  offset  by  10  ordinary 
Fund  Share  put  (call)  option  contracts. 
The  Exchange  beUeves  the  proposed 
margin  offsets  are  appropriate  given  that 
the  Grand  contract  is  the  economic 
equivalent  of  10  ordinary  Fund  Share 
option  contracts,  hi  addition,  the 
Exchange  believes  that  by  providing  the 
same  margin  treatment  for  Grand  Fund 
Share  option  contracts  and  10  ordinary 
Fund  Share  option  contracts,  any 
potential  investor  confusion  concerning 
the  margin  treatment  of  Grand  contracts 
will  be  eliminated. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act. 
in  general,  and  furthers  the  objectives  of 
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Section  6(b)(S),B  in  particular,  in  that  it 
is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system. 

B.  Self  •Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Amex  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Ck)mments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Amex  has  neither  soUdted  nor 
received  written  comments  on  the 
proposed  rule  change. 

m.  Date  irf  Effectiveness  of  the 
PropoMd  Rule  Cbange  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  within 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
^ould  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW,  Washington,  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
nile  change  that  are  filed  with  the 
Commission,  and  all  iwritten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 


available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No. 
SR-AMEX-98-45  and  should  be 
submitted  by  January  14, 1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFariand. 
Deputy  Secretary. 

(PR  Doc.  98-34127  Filed  12-23-98;  8:45  am] 
HUMQ  OOOC  soie-oi-w 


proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  b^  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40795;  File  No.  8R-AMEX- 
•e-43] 

Self-Regulatory  Organizations;  Notioa 
of  HIIng  of  ProfXMed  Rule  Change  by 
the  American  Stock  Exchange,  Inc. 
Relating  to  Exarelaa  Prtca  Intarvaia 
and  Exardsa  Pricaa  for  FLEX  Equity 
Call  Options 

December  15, 1998. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  notice  is  hereby  given  that  on 
November  2, 1998,  the  American  Stock 
Exchange,  Inc.  ("Amex"  or  "Exchange") 
filed  with  the  Sectirities  and  Exchange 
Commission  ("Commission"),  the 
proposed  rule  change  as  described  in 
Items  I,  U,  and  III  below,  which  Items 
have  been  prepared  by  die  Exchange. 
The  Commission  is  pubUshing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  Crom  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  remove 
paragraph  (c)(3)  from  Exchange  Rule 
9030  which  limits  exercise  price 
intervals  and  exercise  prices  for  FLEX 
Equity  call  options  to  those  that  apply 
to  Non-FLEX  Equity  call  options.' 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
SUtutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  )\me  19, 1996,  the  Exchange 
received  approval  to  list  and  trade 
flexible  options  on  individual  stocks 
known  as  FLEX  Equity  options.^ 
Although  the  exercise  prices  and  price 
intervals  of  FLEX  Equity  call  options 
were  among  the  terms  that  could  be 
specified,  the  Exchange  enacted 
paragraph  (c)(3)  of  Exchange  Rule  903G 
to  limit  the  exercise  price  intervals  and 
exercise  prices  for  FLEX  Equity  call 
options  to  those  that  apply  to  Ncm-FLEX 
Equity  call  options  due  to  a  concern  that 
the  flexible  exercise  price  featiue  could 
result  in  an  available  call  option  that 
would  not  be  eUgible  to  be  a  quaUfied 
covered  call  ("QCC")  under  section 
1092(c)(4)  of  the  Internal  Revenue  Code 
("IRC")  and  thus  would  jeopardize  a 
modest  tax  benefit  enjoyed  by  writers  of 
standardized  Non-FLEX  Equity  call 
options.*  The  Exchange  notes  that 
currently,  under  section  1092(c)(4KB)  of 
the  IRC,  certain  covered  short  positions 
in  call  options— or  QCCs— qualify  for 
advantageous  tax  treatment  if  the 
options  are  not  "deep  in  the  money." 
Under  certain  conditions,  a  "deep  in  the 
money"  call  option  is  defined  to  mean 
an  option  having  an  exercise  price  lower 
than  the  highest  available  exercise  price 
that  is  less  than  the  appUcable  stock 

price.' 

The  bitemal  Revenue  Service  ("IRS") 
has  reviewed  this  issue  and  has 
proposed  rulemaking  that  would  not 
require  that  strike  prices  established  by 
equity  options  with  flexible  terms  be 
taken  into  account  in  determining 


•15U.S.C.  78flb)(5). 


'  17  CFR  200.3O-3(a)(12). 

M5  U.S.C  788(b)(1)- 

a  Paragraph  (c)(3)  of  Rule  9030  waa  approved  by 
the  Commission  in  1996.  Securities  Exchange  Act 
Release  No.  37726  (September  25, 1996),  61  FR 
51474  (October  2. 1996). 


>  Securities  Exchange  Act  Release  No.  37336 
(June  19. 1996).  61  FR  33558  (June  27, 1996). 

*  It  was  unclear,  for  example,  whether  the 
existence  of  a  series  of  FLEX  Equity  call  options 
with  a  strike  price  of  58,  when  the  price  of  the 
underlying  stock  is  59.  would  jeopardize  a  Non- 
FLEX  Equity  call  option's  (with  a  strike  price  of  55) 
characterization  as  a  QOC 

>  For  instance,  using  standardized  options  and  a 
S5  price  interval,  if  stock  XYZ  closed  yesterday  at 
$54  and  opened  at  that  price  today,  the 
standardized  exercise  price  of  S50  for  a  call  option 
%vould  not  be  "deep  in  the  money"  because  S50 
would  be  the  highest  available  exercise  price  that 
is  less  than  the  applicable  stock  price.  A 
standardized  exercise  pnce  of  $45  would  be  "deep 
in  the  money"  and  would  not  be  a  QCC. 
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whether  standard  term  equity  options 
are  too  "deep  in  the  money"  to  receive 
QCC  treatment."  The  public  comment 
period  for  the  proposed  rulemaking 
ended  on  September  23, 1998,  and  the 
Exchange  expects  the  IRS  to  adopt  final 
regulations  on  this  topic  some  time  after 
that  date,  hi  light  of  the  rule  proposal  by 
the  IRS,  the  Exchange  now  proposes  to 
delete  paragraph  (c)(3)  from  Exchange 
Rule  903G.  The  Exchange  intends  for 
the  deletion  of  paragraph  (c)(3)  to 
coincide  with  the  effective  date  of  final 
regulations  by  the  IRS.  The  effect  of  the 
IRS  proposed  rulemaking  and  the 
Exchange's  proposed  withdrawal  of  the 
limitation  on  the  exercise  price  of  FLEX 
Equity  call  options  would  be  that 
certain  taxpayers,  particularly 
institutional  and  other  large  investors, 
could  engage  in  transactions  in  FLEX 
Eqiuty  call  options  with  a  wider  range 
of  exercise  prices  (as  was  originally 
intended)  without  affecting  the 
apphcability  of  Section  1092  of  the  IRC 
for  QCC  options  involving  equity 
options  with  standard  terms. 

2.  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act,' 
in  general,  and  furthers  the  objectives  of 
section  6(b)(5),"  in  particular,  in  that  it 
is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  by  eliminating  a  restriction  on 
FLEX  Equity  call  options  that  has 
hampered  their  usefulness  as  a  risk 
managing  mechanism. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Re^latory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  soUcited 
or  received  with  respect  to  the  proposed 
rule  change. 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Amex  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Qnnnients 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argimients  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  in  Washington.  DC.  Copies  of 
such  filing  will  also  be  available  for 

;tion  and  copying  at  the  principal 
of  the  Amex.  All  submissions 
lid  refer  to  File  No.  SR-AMEX-98- 
id  should  be  submitted  by  January 
999. 

For  the  Commission,  by  the  Division  of 
Marl  Bt  Regulation,  pursuant  to  delegated 
authi  irity.9 

Mar]  aret  H.  McFarland, 

Depi  ty  Secretary. 

[PR  I  toe.  9&-34130  Filed  12-23-98;  8:45  am) 

BILU»  Q  COOE  mO-OI-M 


•Department  of  the  treasury.  Internal  Revenue 
Service  REG-104641-97.  63  FR  34616  Oune  25 
1998). 

'  15  U.S.C  7810)). 
•15U.S.C78f(b)(5). 


SECURITIES  AND  EXCHANGE     . 
COMMISSION 

[Release  No.  34-40805;  File  No.  SR-PCX- 
98-53] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  Pacific  Exchange, 
Inc.  Relating  to  Options  Floor  Trading 
Halts  and  Suspensions 

December17, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),»  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  October 
6. 1998,3  the  Pacific  Exchange,  Inc. 
("PCX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I  and 
n  below,  which  Items  have  been 
prepared  by  the  PCX.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons.  For  the  reasons 
discussed  below,  the  Commission  is 
granting  accelerated  approval  of  the 
proposed  rule  change. 

L  Self-Regulatory  Oiganization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PCX  is  proposing  to  amend  its 
Rule  6.65  on  Options  Floor  Trading 
Halts  and  Suspensions  to  include 
guidelines  to  assist  Floor  Officials  m 
their  decisions  regarding  trading  halts  in 
equity  options.  The  text  of  the  proposed 
rule  change  is  set  forth  below.  Proposed 
new  language  is  in  itahcs. 

1 5079    Trading  Halts  and  Suspensions 

Rule  6.65(a)-(b)— No  Change. 

(c)  Options  Floor  Trading  Hah 
Guidelines.  Trading  halts  are,  by 
definition,  unusual  market  conditions. 
Accordingly,  all  of  the  precise 
circumstances  at  the  time  a  trading  halt 
cannot  be  anticipated.  An  evaluation  of 
all  circumstances  at  the  time  a  trading 
halt  is  under  consideration  is  critical. 
Except  as  provided  below,  to  ensure 
consistent  application  of  the  Exchange's 
trading  hah  guidelines,  the  concurrence 
of  two  Floor  Officials  and  a  senior 
Exchange  Official  is  required.  Bearing  in 
mind  the  need  to  exercise  discretion  in 


•  17  CFR  200.3O-3(a)(12). 


'  15  U.S.C  78s(b)(l). 

»17CFR240.19b-4. 

'  On  December  4. 1998.  the  PCX  submitted 
Amendment  No.  1  to  the  proposed  rule  change. 
Amendment  No.  1  clarifies  certain  defined  terms  in 
the  rule  language  and  makes  additional  non- 
substantive textual  changes.  See  letter  from  Robert 
Paclleo.  Jr..  Staff  Attorney,  PCX,  to  Mignon 
McLemore,  Attorney,  Division  of  Market 
Regulation,  Commission,  dated  December  3, 1998. 
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response  to  particular  circumstances  as 
they  occur,  the  following  are  guidelines 
for  trading  halts  at  the  Exchange  under 
varying  circumstances: 

(1)  No  last  sale  and/or  quotation 
dissemination  either  by  the  Exchcmge  or 
by  OPRA.  At  the  outset,  a  time-critical 
review  by  two  Floor  Officials  and  a 
senior  Exchange  Official  (the  "group") 
will  be  made  of  the  circumstances 
causing  the  failure  of  dissemination.  If 
it  is  believed  by  the  group  that  the 
dissemination  will  resume  in  less  than 
15  minutes,  trading  ordinarily  will 
continue  and  a  message  will  be  given  to 
the  news  wire  services  announcing  the 
dissemination  difficulty.  If  it  is  believed 
by  this  group  that  the  dissemination 
problem  will  extend  beyond  15  minutes, 
the  two  Floor  Officials,  in  their 
discretion,  may  impose  a  halt  on  all 
trading  in  affected  securities.  In  any 
event,  two  Floor  Officials  may  permit 
trading  to  continue  for  more  than  15 
minutes  after  a  failure  of  dissemination 
only  with  the  concurrence  of  a  senior 
Exchange  Official.  Trading  may  resume 
upon  a  determination  by  the  group  that 
the  conditions  that  led  to  the  halt  are  no 
longer  present  or  that  the  interests  of  a 
fair  and  orderly  market  are  best  served 
by  a  resumption  of  trading.  Generally 
the  Exchange  will  notify  member  firms 
and  the  news  wire  services  of  the 
resumption  of  trading. 

(2)  Primary  market  halts  trading  in 
one  or  more  securities  for  regulatory 
reasons.  Upon  notification  by  the 
primary  market  of  a  regulatory  trading 
halt  of  an  individual  equity  security  in 
the  primary  market,  the  Exchange  may 
impose  a  trading  halt  in  the  individual 
stock  option  overlying  the  security  so 
halted.  Trading  will  resume  upon  a 
determination  by  two  Floor  Officials 
that  the  conditions  that  led  to  the  halt 
are  no  longer  present  or  that  the 
interests  of  a  fair  and  orderly  marke^  are 
best  served  by  a  resumption  of  trading. 

(3)  Primary  market  non-regulatory 
trading  halt  in  one  or  more  equity 
securities.  Upon  notification  by  the 
primary  market  of  a  non-regulatory 
trading  halt  of  an  individual  equity 
security  in  the  primary  market,  any  two 
Floor  Officials,  in  their  discretion,  may 
impose  a  trading  halt  in  the  individual 
stock  option  overlying  the  security  so 
halted.  Trading  may  resume  upon  a 
determination  by  two  Floor  Officials 
that  the  conditions  that  led  to  the  halt 
are  no  longer  present  or  that  the 
interests  o/  a  fair  and  orderly  market  are 
best  served  by  a  resumption  of  trading. 
Generally  the  Exchange  will  notify 
member  firms  and  the  news  wire 
services  of  the  resumption  of  trading. 

(4)  The  primary  market  halts  trading 
floor-wide.  If  the  primary  market  halts 


trading  floor-wide,  the  Exchange  wiU 
halt  trading  in  all  individual  equity 
options  overlying  the  securities  so 
halted  in  the  primary  market  and  will 
assess  the  viability  of  markets  in  t/ie 
underlying  securities,  as  measured  by 
transactions  and  by  share  volume.  In 
the  event  that  it  is  determined  by  two 
Floor  Officials,  with  the  concurrence  of 
a  senior  Exchange  Official,  that 
sufficient  markets  will  support  trading 
other  than  on  the  primary  exchange,  the 
Exchange  will  resume  trading.  Generally 
the  Exchange  will  notify  member  firms 
and  the  news  wire  services  of  the 
resumption  of  trading. 

(5)  Primary  market  is  open  but  is 
unable  to  disseminate  last  sale  or 
quotation  information.  The  Exchan^'s 
options  trading  ordinarily  will  remain 
open  fortrading  unless,  in  the  opinion 
of  two  Floor  Officials,  the  absence  of 
disseminated  information  will  impede 
the  ability  of  market  makers  to  maintain 
fair  and  orderly  markets  in  the  option. 
The  concurrence  of  a  senior  Exchange 
Official  is  required  if  more  than  one 
option  class  is  affected. 

(6)  Over-the-counter  quote 
dissemination  halt.  Two  Floor  Officials, 
in  their  discretion,  may  halt  trading  in 
options  overlying  over-the-counter 
secvuities  affected  by  such  a  quote 
dissemination  halt  upon  first 
notification  of  the  dissemination  halt. 
Trading  may  resume  upon  a 
determination  by  two  Floor  Officials 
that  the  conditions  that  led  to  the  halt 
are  no  longer  present  or  that  the 
interests  of  a  fair  and  orderly  market  are 
best  served  by  a  resimiption  of  trading. 
Generally  the  Exchange  will  notify 
member  firms  and  the  news  wire 
services  of  the  resumption  of  trading. 

(7)  Expiration  Friday  trading  in 
individual  equity  options.  In  the  event 
that  any  of  the  foregoing  should  occur 
on  expiration  Friday,  it  is  the  preference 
of  the  Exchange  to  allow  trading  to 
continue  on  that  date.  This  will  be  a 
primary  consideration  in  the 
assessments  to  be  made  by  the  Floor 
Officials  and  the  Senior  Exchange 

Official. 

(8)  Dissemination  of  news  after  the 
close  of  trading  in  the  primary  market. 
Any  two  Floor  Officials  may  halt  trading 
in  any  security  in  the  event  of 
disseminated  news  that  causes  the  Floor 
Officials  to  believe  that  trading  in 
options  should  be  halted  to  allow 
market  participants  an  opportunity  to 
consider  the  effect  of  the  news  on 
pricing  of  trades.  Two  Floor  Officials 
and  a  senior  Exchange  Official  will  then 
decide  whether  and,  if  so,  when  to 
recommence  trading.  This  may  occur 
after  the  primary  market  of  the 
underlying  security  has  closed  for  the 


day,  in  which  event,  the  decision  may 
be  to  not  resume  trading  until  the  next 
trading  day  or  to  have  a  closing  rotation 
after  appropriate  notification  to  the 
public. 
Commentary: 

.03    For  purposes  of  this  Rule,  a 
"regulatory  halt"  is  a  halt  that  is 
initiated  by  a  regulatory  authority  in  the 
primary  market  and  a  "non-regulatory 
halt"  is  a  hah  initiated  by  floor  staff  or 
at  the  request  of  a  Market  Maker  or 
Trading  Crowd  in  the  primary  market. 
For  example,  regulatory  halts  may  be 
initiated  by  Exchange  Staff  in  the 
primary  market  if  listing  or  maintenance 
requirements  are  not  met;  if  there  is  a 
need  for  dissemination  of  news 
regarding  market  developments  or 
material  information;  or  at  the  request  of 
the  issuer.  Examples  of  non-regulatory 
halts  in  the  primary  market  would  be 
requests  by  Floor  Members  due  to  an 
influx,  or  imbalance  of  orders,  or  by 
Floor  Officials  due  to  volatility  in 
market  conditions;  or  natural  disasters. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Qiange 

In  its  filing  with  the  Commission,  the 
PCX  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  II  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  Sections  A,  B,  and  C  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Imposed  rule 
Change 

1.  Purpose 

Background.  Circuit  Breakers  are 
coordinated  cross-market  trading  halts 
that  are  intended  to  help  avoid  a 
systematic  breakdown  when  a  severe 
one-day  market  drop  of  historic 
propositions  prevents  the  financial 
markets  from  operating  in  an  orderly 
manner.  The  objective  of  trading  halts 
(j.ccircuit  breakers)  is  to  stop  trading 
when  there  is  a  severe  market  decline 
such  that  liquidity  and  credit  dry  up 
and  prices  threaten  to  free  fall*  The 
Securities  and  futures  markets 
introduced  circuit  breakers  in  order  to 
offer  investors  an  opportimity  to  assess 


♦  See  Exchange  Act  Relewe  No.  39846  (April  9. 
1998).  63  FR  18477  (April  15. 1998). 
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information  and  positions  when  the 
markets  experienced  a  severe,  rapid 
decline.* 

In  1988,  the  Commission  approved 
various  exchanges'  circuit  breaker 
proposals,  along  writh  the  PCX's  and  the 
NASD's  circuit  breaker  policy 
statements  in  response  to  the  October 
19, 1987  market  drop.  The  Commission 
stated  in  its  approval  order  that  the 
circuit  breaker  proposals  would  provide 
market  participants  with  an  opportunity 
during  a  severe  market  decline  to 
reestablish  an  equilibrium  between 
buying  and  selling  interests  in  a  more 
orderly  fashion." 

The  current  PCX  Rule  6.65  provides 
for  trading  halts  and  suspensions  for 
equity  options  whenever  the  Exchange 
deems  such  action  appropriate  in  the 
interests  of  a  fair  and  orderly  market 
and  to  protect  investors.  The  PCX  also 
has  a  policy  which  sets  forth  guidelines 
for  trading  halts  in  eqmty  options  at  the 
Exchange  under  varying  circumstances. 
The  proposed  rule  change  would  codify 
the  Exchange's  policy  regarding 
guidelines  for  trading  halts  by 
describing  several  situations  which  may 
require  trading  halts.  The  situations  are: 
(1)  No  last  sale  and/or  quotation 
dissemination  either  by  the  Exchange  or 
by  the  Options  Price  Reporting 
Authority  ("OPRA");  (2)  Primary  market 
halts  trading  in  one  or  more  securities 
for  regulatory  reasons;  (3)  Primary 
maricet  non-regulatory  trading  halt  in 
one  or  more  equity  securities;  (4)  The 
Primary  market  halts  trading  floor-wide; 
(5)  Primary  market  is  open  but  is  unable 
to  disseminate  last  sale  or  quotation 
information;  (6)  Over-the-counter  quote 
dissemination  halt:  (7)  Expiration 
Friday  trading  in  individual  equity 
options;  and  (8)  Dissemination  of  news 
after  the  close  of  trading  in  the  primary 
market.  The  Commission  approved  a 
similar  change  to  the  Chicago  Board 
Options  Exchange  ("CBOE")  rule  and 
policy  regarding  trading  halts  in  equity 
options.' 

Proposal.  The  Exchange  is  proposing 
to  amend  Rule  6.65  on  (^tions  Floor 
Trading  Halts  and  Suspensions  to 
include  non-mandatory  guidelines  to 
assist  Floor  OfBcials  in  their  decisions 
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regarding  trading  halts.  Trading  halts 
are,  by  definition,  unusual  market 
conditions.  Accordingly,  all  of  the 
precise  circimistances  of  a  trading  halt 
cannot  be  anticipated.  An  evaluation  of 
all  the  circumstances  at  the  time  a 
trading  halt  is  under  consideration  is 
critical.  Bearing  in  mind  the  need  to 
exercise  discretion  in  response  to 
particular  circiunstances  as  they  occur, 
the  PCX  proposes  the  following 
guidelines  for  trading  halts  at  the 
Exchange. 

First,  when  there  is  no  last  sale  and/ 
or  quotation  dissemination  either  by  the 
Exchange  or  by  the  OPRA,  the  PCX 
proposes  that,  after  review  by  two  Floor 
Officials  and  a  senior  Exchange  Official, 
if  it  is  believed  that  the  dissemination 
will  resume  in  less  than  15  minutes, 
trading  ordinarily  will  continue  and  a 
message  will  be  given  to  the  news  wire 
services  announcing  the  dissemination 
difficulty.  In  addition,  if  it  is  believed 
by  this  group  that  the  dissemination 
problem  will  extend  beyond  15 
minutes,the  two  Floor  Officials,  in  their 
discretion,  may  impose  a  halt  on  all 
trading  in  affected  securities.  In  any 
event,  two  Floor  Officials  may  permit 
trading  to  continue  for  more  than  15 
minutes  after  a  failure  of  dissemination 
only  with  the  concurrence  of  a  senior 
Exchange  Officials.  Trading  may  resume 
upon  a  determination  by  the  group  that 
the  condition  that  led  to  the  halt  are  no 
longer  present  or  that  the  interests  of  a 
fair  and  orderly  market  are  best  served 
by  a  restunption  of  trading. 

Second,  when  the  primary  market 
halts  trading  in  one  or  more  seciuities 
for  regulatory  reasons,  the  Exchange 
proposes  that  trading  in  the  individual 
stock  option  overlying  a  stock  that  has 
been  halted  for  regulatory  reasons 
generally  will  halt  immediately  upon 
the  notification  thereof  by  the  primary 
market." 

Third,  the  Exchange  proposes  that, 
upon  notification  by  the  primary  market 
of  a  non-regulatory  trading  halt  of  an 
individual  equity  seciuity  in  the 
primary  market,  any  two  Floor  Officials, 
in  their  discretion,  may  impose  a 


•Id. 

'  See  CBOE  Kegulatory  Circular  RG92-40.  dated 
July  8, 1992,  or  CBOE  RaguUtory  Circular  RG93- 
5«,  dated  November  10. 1993.  (CBOE  Circular  92- 
40  reiMued):  Exchange  Act  Rel.  No.  25906  (July  13 
198«).  53  FR  27249  Quly  919.  19M)  (order 
approving  CBOE's  trading  halt  policy  for  individual 
equity  opUons).  See  also  CBOE  Regulatory  Circular 
RF95-51.  dated  June  14. 1995:  Exchange  Act  Rel. 
No.  35789  (May  31, 1995).  60  FR  30127  June  7. 
1995)  (order  approving  amendment  to  CBOE's 
trading  halt  policy  for  individual  equity  options  to 
reflect  amendments  to  CBOE  Rule  6.3). 


*  As  stated  in  proposed  commentary  .03,  a 
"regulatory  halt"  is  a  halt  that  is  initiated  by  a 
regulatory  authority  in  the  primary  market  and  a 
"non-regulatory  halt"  is  a  halt  initiated  by  floor 
staff  or  at  the  request  of  a  Market  Maker  or  Trading 
Crowd  in  the  primary  market.  For  example, 
regulatory  halu  may  be  initiated  by  Exchange  Staff 
in  the  primary  market  if  listing  or  maintenance 
requirements  are  not  met;  if  there  is  a  need  for 
dissemination  of  news  regarding  market 
developments  or  material  information;  or  at  the 
request  of  the  issuer.  Examples  of  non-regulatory 
halts  in  the  primary  market  would  be  requesU  by 
Floor  Memlwrs  due  to  an  influx,  or  imbalance  of 
orders,  or  by  Floor  Officials  due  to  volatility  in 
market  conditions;  or  natural  disasters. 


trading  halt  in  the  individual  stock 
option  overlying  the  security  so  halted. 

Fourth,  when  the  primary  market 
halts  trading  floor-wide,  the  Exchange 
proposes  that  trading  will  halt  in  all 
individual  equity  options  overlying  the 
securities  so  halted  in  the  primary 
market  and  will  assess  the  viability  of 
markets  in  the  underlying  securities,  as 
measured  by  transactions  and  by  share 
volume.  In  the  event  that  it  is 
determined  by  two  Floor  Officials,  with 
the  concurrence  of  a  senior  Exchange 
Official,  that  sufficient  markets  will 
support  trading  other  than  on  the 
primary  exchange,  the  Exchange  will 
resume  trading. 

Fifth,  the  Exchange  proposes  that 
when  the  primary  market  is  open  but  is 
unable  to  disseminate  last  sale  or 
quotation  information,  options  trading 
ordinarily  will  remain  open  for  trading 
unless,  in  the  option  of  two  Floor 
Officials,  the  absence  of  disseminated 
information  will  impede  the  ability  of 
market  makers  to  maintain  fair  and 
orderly  markets  in  the  option.  The 
concurrence  of  a  senior  Exchange 
Official  is  required  if  more  than  one 
option  class  is  affected. 

Sixth,  the  Exchange  further  proposes 
that,  in  the  event  of  an  over-the-counter 
quote  dissemination  halt,  two  Floor 
Officials,  in  their  discretion,  may  halt 
trading  in  options  overlying  over-the- 
counter  securities  affected  by  such  a 
quote  dissemination  halt  upon  first 
notification  of  the  dissemination  halt. 

Seventh,  the  Exchange  proposes  that, 
in  the  event  that  any  of  the  foregoing 
should  occiu-  on  expiration  Friday,  it  is 
the  preference  of  the  Exchange  to  allow 
trading  to  continue  on  that  date.  This 
will  be  a  primary  consideration  in  the 
assessment  to  be  made  by  the  Floor 
Officials  and  the  senior  Exchange 
Official. 

Eighth,  the  Exchange  proposes  that 
any  two  Floor  Officials  may  halt  trading 
in  any  seciuity  in  the  event  of 
disseminated  news  after  the  close  of 
trading  in  the  primary  market  that 
causes  the  Floor  Officials  to  beUeve  that 
trading  in  options  should  be  halted  to 
allow  market  participants  an 
opportimity  to  consider  the  effect  of  the 
news  on  pricing  of  trades.  Two  Floor 
Officials  and  a  senior  Exchange  Official 
will  than  decide  whether  and,  if  so, 
when  to  recommence  trading.  This  may 
occvu-  after  the  primary  market  of  the 
underlying  security  has  closed  for  the 
day,  in  which  event,  the  decision  may 
be  to  not  resume  trading  imtil  the  next 
trading  day  or  to  have  a  closing  rotation 
after  appropriate  notification  to  the 
public. 

Finally,  when  regard  to  any  of  the 
aforementioned  circumstances,  the 
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Exchange  proposes  that  trading  may 
resume  upon  a  detennination  by  two 
Floor  Officials  that  the  conditions  that 
led  to  the  halt  are  no  longer  present  or 
that  the  interests  of  a  fair  and  orderly 
market  are  best  served  by  a  resumption 
of  trading.  Generally  the  Exchange  will 
notify  member  firms  and  the  news  wire 
services  of  the  resumption  of  trading. 

2.  Statutory  Basis 

The  PCX  beheves  the  proposed  rule 
change  is  consistent  with  Section  6(b)  * 
of  the  Act,  in  general,  and  furthers  the 
objectives  of  Section  etbJCS),!"  in 
particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities 
and,  in  general  to  protect  investors  and 
the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PCX  beUeves  that  the  proposed 
rule  change  will  impose  no  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Pmposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  PCX  neither  soUcited  nor 
received  written  comments  on  the 
proposed  rule  change. 

m.  Solicitation  of  Cmnments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  cop)ring  at 
the  principal  office  of  the  PCX.  All 


submissions  should  refer  to  File  No. 
SR-PCX-98-53  and  should  be 
submitted  by  January  14, 1999. 

IV.  Commission's  Finding  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds,  for  the  reasons 
set  forth  below,  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange  and,  in 
particular,  with  the  requirements  of 
Section  6(b) "  of  the  Act.  Specifically, 
the  Commission  believes  the  proposals 
is  consistent  with  the  Section  6(b)(5) " 
requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  settling,  processing  • 

information  with  respect  to,  and 
facilitation  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  national  market  system  and,  in 
general,  to  protect  investors  and  the 
pubUc.*' 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  in  the 
Federal  Register.  The  Commission 
beUeves  that  approval  of  the  proposal 
should  enhance  market  efficiency  by 
providing  additional  clarity  to  the 
Exchange's  existing  trading  halt  policy 
for  options  on  individual  equity 
securities.  Furthermore,  outlining 
conditions  which  require  an  option 
trading  halt  should  help  lessen 
confusion  for  market  participants, 
thereby  faciUtating  the  maintenance  of  a 
fair  and  orderly  market.  The 
Commission  notes  that  the  proposed 
rule  change  should  be  particularly 
helpful  during  times  of  high  volatility  in 
the  market.  The  Commission  also  notes 
that  this  proposal  is  similar  to  a 
proposal  filed  by  CBOE  on  October  5, 
1987.  After  the  notice  and  comment 
period,  the  Commission  approved 
CBOE's  proposal.** 

Given  the  Commission's  prior 
approval  of  a  similar  proposal  and  the 


immediate  need  to  provide  uniform 
guideUnes  for  Exchange  Floor  Officials 
in  handling  trading  halts  and 
suspensions,  the  Commission  deems  it 
appropriate  to  approve  the  proposed 
rule  change  on  an  accelerated  basis.  The 
Commission  beUeves  it  is  consistent 
with  Section  6(b)(5) "  and  Section 
19(b)(2) "  of  the  Act  to  grant  accelerated 
approval  to  the  proposed  rule  change. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  (SR-F*CX-98-53) 
is  approved  on  an  accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 

Maigaret  H.  McFirUnd, 
Deputy  Secretary. 

(PR  Doc  96-34126  Filed  12-23-98:  8:45  am) 
MJJNO  COOC  M1»-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retoase  No.  34-40806;  FN*  No.  SR-PCX- 
M-68] 

SeH-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  t)y  the 
Pacific  Exchange,  Inc.  to  Terminate  Its 
Specialist  Post  Fee  Waiver  Program 

December  16. 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") »  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  November 
23, 1998,  as  amended  on  December  15, 
1998,3  the  Pacific  Exchange,  Inc. 
("PCX"  or  "Exchange")  filed  writh  the 
Secxuities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  ni  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  PropcMed  Rule  Change 

The  Exchange  is  proposing  to 
terminate  its  SpeciaUst  Post  Fee  Waiver 
Program. 


•15U.S.C7ef(b). 
>»15U.S.C76flbM5). 


"15  U.S.C  78J[b). 

"15U.S.C78f[b)(5). 

<'In  approving  this  rule  change,  the  Commission 
has  considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  The 
Commission  believes  that  this  rule  will  improve 
market  efficiency  by  providing  uniform  guidelines . 
for  Exchange  Floor  Officials  in  the  event  that  the 
circimistances  outlined  in  the  proposed  rule  occur. 
The  Commission  further  believes  that  the  rule  will 
have  little,  if  any,  adverse  impact  on  competition. 
15  U.S.C  78c(f). 

"  See  supra,  note  7. 


>M5  U.S.C  78fa))(5). 

'•15U.S.C.78s(b)(2). 

>'17CFR20O.3O-3(a)(12). 

•  15  U.S.C  78s(b)(l). 

» 17  CFR  240.19b-*. 

'  See  Letter  from  Robert  Pacileo.  Staff  Attorney. 
Regulatory  Policy.  PCX,  to  Richard  Stressor. 
Assistant  Director.  Division  of  Market  Regulation. 
Commission,  dated  December  14. 1998 
("Amendment  No.  1").  Amendment  No.  1  changed 
the  PCX's  justification  for  the  proposed  rule 
change's  immediate  effectiveness,  and  clarified  the 
date  PCX  approved  the  proposal  internally. 
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n.  Self-Regulatory  Organization's 
Statement  of  the  Pmpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Conunission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  conunents  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  smmnahes,  set 
forth  in  sections  A,  B  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Repilatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 


Federal  Register /Vol.  63.  No.  247 /Thursday.  December  24.  1998 /Notices 


(1)  Purpose 

In  March  1998,  the  Commission 
approved  a  proposal  by  the  Exchange  to 
adopt  a  Specialist  Post  Fee  Waiver 
Program  (the  "Program")  to  provide 
short-term  cost  relief  to  new  speciaUst 
firms  that  agreed  to  operate  a  specialist 
post,  and  to  existing  specialist  firms  that 
agreed  to  operate  an  additional 
specialist  post  on  the  Equity  Floors  of 
the  Exchange.4  Under  the  Program,  if  a 
specialist  firm  is  approved  to  assimie 
financial  and  operational  responsibility 
for  a  specialist  post,  the  specialist  firm's 
fixed  specialist  fees  are  waived  for  three 
months.'  The  program  also  allows 
participating  specialist  firms  to  earn  fee 
credits,  based  on  monthly  trading 
volume,  once  the  original  three  months 
have  passed  and  the  firm's  fixed 
specialist  fees- have  been  reinstated. 
In  October  1998.  the  Commission 
approved  a  proposal  by  the  Exchange  to 
modify  the  Specialist  Post  Fee  Waiver 
Program  to  assiue  that  firms  will  not 
take  on  a  new  post  for  less  than  six 
months  and  then  abandon  it  after  having 
received  the  Program  benefits.^ 

The  Exchange  beUeves  the  Specialist 
Post  Fee  Waiver  Program  has  fulfilled 
its  purpose  and.  accordingly,  the 
Exchange  is  now  proposing  that  it  be 
terminated.  The  program  was  intended 


*  See  Securities  Exchange  Act  Relaaie  No.  39745 
(MMch  12, 1998),  63  FR  13440  (March  19. 1998). 

*  The  specialist  fees  that  are  waived  under  the 
program  include:  Exchange  Member  Dues,  the  Floor 
Privilege  Fee,  the  Specialist  Facility  Fee.  the 
Specialist  Systems  Fee,  Worlcstation  Fees,  the 
Market  Data  Fee,  the  Card  Access  Fee,  the  Pacific 
Oearing  Corporation  ("PCC  •)  Post  Cashiering  Fee 
and  the  PCC  Post  aearing  Fee.  Some  of  the  fees 
viraived  will  vary  based  on  the  number  of  staff  the 
firm  has  on  the  Floor  and  the  services  the  firm  uses. 
Consequently,  the  actual  dollar  amount  of  waived 
fees  will  vary  slightly  by  firm.  Generally,  waived 
hes  will  average  $7,330  per  month. 

*  See  Securities  Exchange  Act  Release  No.  40590 
(October  22, 1998),  63  FR  58082  (October  29, 1998). 


to  provide  short-term  relief  to  new 
backers  in  a  period  of  major  industry 
change.'  A  decrease  in  seat  prices  and 
stronger  demand  for  recently  available 
posts  indicates  there  is  less  of  a  need  for 
the  Exchange  to  provide  a  financial 
incentive  to  back  posts.  In  addition,  the 
PCX  has  recently  implemented 
guidelines  for  approving  requests  to 
consolidate  specialist  posts.  Firms  that 
consolidate  specialist  posts  are  able  to 
reduce  seat-related  costs." 

(2)  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act.«  in  general,  and  furthers 
the  objectives  of  Section  6(b)(5),»«»  in 
particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade  and  to  protect  investors  and  the 
public  interest.  The  Exchange  also 
believes  that  the  proposal  is  consistent 
with  Section  6(b)(4)  of  the  Act "  in  that 
it  is  designed  to  provide  for  the 
equitable  allocation  of  dues,  fees  and 
other  charges  among  its  members. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regfilatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From     . 
Members.  Participants,  or  Others 

CommenEs  on  the  proposed  rule 
change  were  neither  solicited  nor 
received. 

m.  Date  of  Effiectiveneaa  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  is  effective 
upon  filing  pursuant  to  Section 
19(b)(3)(A)(ii)  of  the  Act."  and 
subparagraph  (e)(2)  of  Rule  19b-4 
thereunder."  in  that  it  establishes  or 
changes  a  due.  fee  or  other  charge 
imposed  by  the  self-regulatory 
organization.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 

'Those  posts  already  approved  under  the 
Specialist  Post  Fee  Waiver  program  will  continue 
to  participate  in  the  waiver  program  until  their  six- 
month  participation  period  has  ended. 

■See  Securities  Exchange  Act  Release  No.  40449 
(September  17, 1998),  63  FR  51110  (September  24 
1998). 

•l5U.S.C78flb). 
'•l5U.S.CJ78f(bM5). 
"15U.S.C78«bM4). 
"15U.S.C78s(b)(3KAKa). 
"  17  CFR  240.19b-«(eK2). 


to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act." 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subseqiient 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street.  NW. 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  PCX.  All  submissions 
should  refer  to  File  No.  SR-PCX-98-58 
and  should  be  submitted  by  Januarv  14 
1999.  ' 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Mai^Saret  H.  McFarland, 

Deputy  Secretary. 

fPR  Doc.  9ft-34128  FUed  12-23-98;  8:45  am) 

MUMQ  cocE  aoio-ei-M 


SOCIAL  SECURTTY  ADMINISTRATION 

Testing  Modifications  to  ttie  Disability 
Detarmination  Procadurss;  Fadaral 
Processing  Center  Testing 

AQENCY:  Social  Security  Administration. 
ACTION:  Notice  of  the  continuation  of 
testing  involving  modifications  to  the 
disability  determination  procedures. 

SUHMARY:  The  Social  Security 
Administration  (SSA)  is  announcing  the 
continuation  of  testing  that  it  has  been 
conducting  under  the  current  rules  at  20 
CFR  404.906.  404.943. 404.966. 
416.1406.  416.1443.  and  416.1466. 
Those  rules  authorize  the  testing  of 

"In  reviewing  this  proposal,  the  Commission  has 
considered  the  proposal's  impact  on  efficiency, 
competition  and  capital  fonnation.  15  U.S.C  78c(D 

"17  CFR  200.3O-3(aKl2). 
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»veral  modifications  to  the  disability 
determination  procedures  that  we 
normally  follow  in  adjudicating  claims 
for  disability  insurance  benefits  under 
title  n  of  the  Social  Security  Act  (the 
Act)  and  claims  for  supplemental 
security  income  (SSI)  payments  based 
on  disability  under  title  XVI  of  the  Act. 
This  notice  announces  the  continuation 
and  duration  of  the  testing  in  a  federal 
processing  center.  This  notice  also 
announces  that  the  selection  of  cases  for 
this  testing  will  be  from  a  different  state. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harry  Pippin,  Disability  Models  Team 
Leader,  Office  of  Disability,  Disability 
Process  Redesign  Staff,  Social  Security 
Administration,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235, 
410-965-9203. 

SUPPLEMENTARY  INFORMATION:  Current 
regulations  at  20  CFR  404.906,  404.943. 
404.966,  416.1406,  416.1443,  and 
416.1466  authorize  us  to  test  different 
modifications  to  the  disability 
determination  procedures.  On  August  1. 
1997.  we  published  in  the  Federal 
Register  (62  FR  41457)  a  notice  that 
described  the  use  of  four  features  of  the 
testing  modifications  to  the  disability 
determination  procedures,  plus  two 
features  designed  to  maximize  the 
resources  of  a  federal  processing  center. 
That  notice  announced  that  testing  of 
this  model  would  take  place  at  the 
Social  Security  Administration's  Office 
of  Disability  and  International 
Operations  in  Baltimore,  Maryland. 
Testing  was  to  begin  on  or  about  August 
11, 1997,  and  selection  of  approximately 
1,000  claims  filed  by  telephone  by 
residents  of  Kentucky  was  to  continue 
for  approximately  one  year  with  cases 
processed  for  an  additional  six  months. 
We  stated  that  we  might  choose  to 
extend  the  duration  of  the  test  to  obtain 
additional  data,  and  that  we  would 
publish  another  notice  in  the  Federal 
Register  if  we  decided  to  extend  the 
duration.  We  incorporated  a  fifth 
modification  to  the  integrated  model  to 
the  disability  determination  procedxKes 
on  September  23, 1997  (62  FR  49598). 
We  are  now  announcing  that  testing 
in  the  Office  of  Disability  and 
International  Operations  (now  called  the 
Office  of  Central  Operations),  at  1500 
Woodlawn  Drive,  Baltimore.  MD  21241, 
will  be  extended  for  a  period  of  up  to 
one  additional  year  to  obtain  further 
data.  This  test  will  combine  the  five 
process  modifications  plus  the  two 
featiues  designed  to  maximize  the 
resources  of  a  federal  processing  center. 
While  selection  of  Kentucky  cases  has 
stopped,  the  Office  of  Central 
Operations  continues  to  adjudicate 
cases  that  have  been  selected  already. 


The  Office  of  Central  Operations  now 
will  select  approximately  400  claims 
filed  by  residents  of  Nevada. 
Adjudication  of  the  Nevada  cases  will 
begin  on  or  about  December,  1998.  We 
will  continue  to  select  the  Nevada  cases 
for  at  least  four  months,  and  may 
continue  to  have  cases  processed  for  an 
additional  six  months  after  case 
selection  ends.  We  will  publish  another 
notice  in  the  Federal  Register  if  we 
extend  the  duration  of  the  test  or  if  we 
select  cases  from  a  different  state. 

Dated:  December  15, 1998. 
Susan  M.  Daniels, 

Deputy  Commissioner  for  Disability  and 
Income  Security  Programs. 
[FR  Doc.  9&-34138  Filed  12-23-98;  8:45  am] 

BILUNQ  CODE  4190-2»-P 


TENNESSEE  VALLEY  AUTHORITY 

Paperwork  Reduction  Act  of  1995,  as 
Amended  by  Pub.  L  104-13;  Proposed 
Collection,  Comment  Request 

AQENCY:  Tennessee  Valley  Authority. 
ACTION:  Proposed  collection;  comment 
request. 

summary:  The  proposed  information 
collection  described  below  v«ll  be 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35,  as 
amended).  The  Tennessee  Valley 
Authority  is  soliciting  public  comments 
on  this  proposed  collection  as  provided 
by  5  CFR  1320.8(d)(1).  Requests  for 
information,  including  copies  of  the 
information  collection  proposed  and 
supporting  dociunentation.  should  be 
directed  to  the  Agency  Clearance 
Officer:  Wilma  H.  McCauley.  Tennessee 
Valley  Authority,  1101  Market  Street 
(WR  4Q).  Chattanooga,  Teimessee 
37402-2801:  (423)  751-2523. 

Comments  should  be  sent  to  the 
Agency  Clearance  Officer  no  later  than 
February  22, 1999. 
SUPPLEMENTARY  INFORMATION: 

Type  of  Request:  Regular  submission. 

Title  of  Information  Collection: 
Section  26a  Permit  Application. 

Frequency  of  Use:  On  occasion. 

Type  of  Affected  Public:  Individuals 
or  households,  state  or  local 
governments,  farms,  businesses,  or  other 
for-profit  Federal  agencies  or 
employees,  non-profit  institutions, 
small  businesses  or  organizations. 

Small  Businesses  or  Organizations 
Affected:  Yes. 

Federal  Budget  Functional  Category 
Code:  452. 

Estimated  Number  of  Annual 
Responses:  2600. 


Estimated  Total  Annual  Burden 
Hours:  3900. 

Estimated  Average  Burden  Hours  Per 
Response:  1.5. 

Need  For  and  Use  of  Information: 
Section  26a  of  the  Tennessee  Valley 
Authority  Act  of  1933,  as  amended, 
requires  that  TVA  review  and  approve 
plans  for  the  construction,  operation, 
and  maintenance  of  any  dam, 
appurtenant  works,  or  other  obstruction 
affecting  navigation,  flood  control,  or 
public  lands  or  reservations  across, 
along,  or  in  the  Tennessee  River  or  any 
of  its  tributaries.  The  information 
collected  is  used  to  assess  the  impact  of 
the  proposed  project  on  the  statutory 
TVA  programs  and  determine  if  the 
project  can  be  approved.  Rules  on  the 
application  for  review  and  approval  of 
such  plans  are  published  in  18  CFR  part 
1304. 

William  S.  Moore. 

Senior  Manager.  Administrative  Services. 
(FR  Doc.  98-34116  Filed  12-23-98;  8:45  am] 
BauNOCooc  tiaMW-P 


OFRCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  WTO/DS-132] 

WTO  Dispute  Settlement  Proceeding 
Regarding  Mexico's  Imposition  of 
Antidumping  Duties  on  Imports  of  High 
Fructose  Com  Syrup  From  the  United 
States 

agency:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice;  request  for  comments. 


summary:  Pursuant  to  section  127(b)(1) 
of  the  Uruguay  Round  Agreements  Act 
(URAA)  (19  U.S.C.  3537(b)(1)),  the 
Office  of  the  United  States  Trade 
Representative  (USTR)  is  providing 
notice  that,  at  the  request  of  the  United 
States,  a  dispute  settlement  panel  has 
been  established  under  the  Agreement 
Establishing  the  World  Trade 
Organization  (WTO),  to  examine 
Mexico's  imposition  of  antidumping 
duties  on  imports  of  high  fructose  com 
syrup  (HFCS)  from  the  United  States, 
and  related  measures.  More  specifically, 
in  this  dispute  the  United  States  alleges 
that  the  measures  in  question  are 
inconsistent  with  Article  VI  of  the 
General  Agreement  on  Tariffs  and  Trade 
1994  (GATT  1994)  and  Articles  1.  2,  3, 
4,  5. 6.  7, 10  and  12  of  the  WTO 
Antidumping  Agreement.  USTR  also 
invites  written  comments  from  the 
public  concerning  the  issues  raised  in 
the  dispute. 

DATE:  Although  USTR  v/ill  accept  any 
comments  received  during  the  course  of 
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the  dispute  settlement  proceedings, 
comments  should  be  submitted  on  or 
before  January  22, 1999.  to  be  assured  of 
timely  consideration  by  USTR  in 
preparing  its  first  written  submission  to 
the  panel. 

ADDRESS:  Comments  must  be  submitted 
to  Sandy  McKinzy,  Litigation  Assistant. 
Office  of  Monitoring  and  Enforcement, 
Room  122,  Attn:  Mexico-HFCS  Dispute. 
Office  of  the  U.S.  Trade  Representative, 
600  17th  Street,  NW.,  Washington,  DC 
20508. 

FOR  FURTHER  INFORMATION  CONTACT: 
MeUda  Hodgson.  Assistant  General 
Counsel.  (202)  395-3582. 

SUPPt-EMENTARY  INFORMATION:  On 
October  8, 1998,  the  United  States 
requested  the  establishment  of  a  WTO 
dispute  settlement  panel  to  examine 
whether  Mexico's  final  antidumping 
measure,  including  actions  preceding 
this  measure,  is  inconsistent  with  the 
GATT 1994  and  the  Antidumping 
Agreement.  On  November  25, 1998,  the 
WTO  Dispute  Settlement  Body  (DSB) 
established  a  panel  to  examine  the  U.S. 
complaint.  Under  normal 
circimistances,  the  panel,  which  will 
hold  its  meetings  in  Geneva, 
Switzerland,  would  be  expected  to  issue 
a  report  detailing  its  findings  and 
recommendations  within  six  months 
after  it  is  established. 
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insufficient  to  justify  initiation  of  an 
investigation; 

— In  its  final  determination  of  threat  of 
material  injury  to  the  sugar  industry, 
Mexico  failed  to  properly  examine, 
and  determine,  the  likely  impact  of 
dumped  HFCS  imports  on  the 
Mexican  sugar  industry; 

— Mexico's  determination  that  there  was 
a  likelihood  of  substantially  increased 
imports  or  that  further  dumped 
imports  were  imminent  was  flawed; 

— Mexico's  application  and 
administration  of  provisional 
antidumping  measures  was 
inconsistent  with  the  Antidumping 
Agreement;  and 

—U.S.  exporters  were  denied  a  full 
opportunity  to  defend  their  intersts 
during  the  pendency  of  Mexico's 
investigation 

Public  Comment:  Requirements  for 
Submissions 


the  U.S.  submissions  to  the  panel  in  the 
proceeding;  the  submissions,  or  non- 
confidential summaries  of  submissions, 
to  the  panel  received  from  other 
participants  in  the  dispute,  as  well  as 
the  report  of  the  dispute  settlement 
panel  and,  if  appUcable,  the  report  of 
the  Appellate  Body.  An  appointment  to 
review  the  public  file  (Docket  WTO/DS- 
132)  ("Mexico-HFCS  Dispute")  may  be 
made  by  calling  Brenda  Webb,  (202) 
395-6186.  The  USTR  Reading  Room  is 
open  to  the  public  bom  9:30  a.m.  to  12 
noon  and  1  p.m.  to  4  p.m..  Monday 
through  Friday. 
A.  Jane  Bradley. 

Assistant  U.S.  Trade  Representative  for 

Monitoring  and  Enforcement. 

[PR  Doc.  98-34134  Filed  12-23-98;  8:45  am) 

BILLMO  CODE  31WMI1-M 


Major  Issues  Raised  by  the  United 
States  and  Legal  Basis  of  Complaint 

In  February  1997.  at  the  request  of  the 
Mexican  Chamber  of  Sugar  and  Alcohol 
Industries  (the  sugar  producers),  the 
Mexican  Secretariat  of  Commerce  and 
Industrial  Development  (SECOFI) 
initiated  an  antidumping  investigation 
of  imports  of  HFCS  from  the  United 
States.  In  January  1998,  subsequent  to 
the  imposition  of  provisional 
antidumping  duties.  SECOFI  made  a 
final  determination  that  imports  of 
HFCS  from  the  United  States  were  being 
dumped  in  Mexico,  and  that  these 
imports  were  threatening  the  Mexican 
sugar  industry,  and  it  therefore  levied 
antidimiping  duties  against  U.S. 
exporters. 

The  USTR  beUeves  that  these 
measures  are  inconsistent  with  key 
provisions  of  the  WTO  agreements  in 
several  respects,  including  the 
following: 

— SECOFI's  notice  of  initiation  of  an 
antidumping  investigation  did  not 
provide  adequate  information 
summarizing  the  factors  on  which  the 
allegation  of  threat  of  material  injury 
was  based; 

—The  evidence  in  the  application 
alleging  threat  of  material  injury  was 


Interested  persons  are  invited  to 
submit  written  comments  concerning 
the  issues  raised  in  the  dispute. 
Conunents  must  be  English  and 
provided  in  fifteen  copies.  A  person 
requesting  that  information  contained  in 
a  comment  submitted  by  that  person  be 
treated  as  confidential  business 
information  must  certify  that  such 
information  is  business  confidential  and 
would  not  customarily  be  released  to 
the  public  by  the  commenter. 
Confidential  business  information  must 
be  clearly  marked  "BUSINESS 
CONFIDENTL\L"  in  a  contrasting  color 
ink  at  the  top  of  each  page  of  each  copy. 

Information  or  advice  conteiined  in  a 
comment  submitted,  other  than  business 
confidential  information,  may  be 
determined  by  USTR  to  be  confidential 
in  accordance  with  section  135(g)(2)  of 
the  Trade  Act  of  1974  (19  U.S.C. 
2155(g)(2)).  If  the  submitter  believes  that 
information  or  advice  may  qualify  as 
such,  the  submitter — 

(1)  Must  so  designate  that  information 
or  advice; 

(2)  Must  clearly  mark  the  material  as 
"SUBMITTED  IN  CONFIDENCE"  in  a 
contrasting  color  ink  at  the  top  of  each 
page  of  each  copy;  and 

(3)  Is  encouraged  to  provide  a  non- 
confidential summary  of  the 
information  or  advice. 

Pursuant  to  to  section  127(e)  of  the 
URAA  (19  U.S.C.  3537(e)).  USTR  will 
maintain  a  file  on  this  dispute 
settlement  proceeding,  accessible  to  the 
public,  in  the  USTR  Reading  Room: 
Room  101,  Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
NW.,  Washington  DC  20508.  The  public 
file  will  include  a  listing  of  any 
comments  received  by  USTR  from  the 
public  with  respect  to  the  proceeding; 


DEPARTMENT  OF  TRANSPORTATION 
Offica  of  the  Secretary 

Reports,  Forms  and  Recordkeeping 
Requirements 

AGENCY:  Office  of  the  Secretary.  DOT. 
ACTION:  Notice. 


SUMMARY:  This  notice  lists  those  forms, 
reports,  and  recordkeeping  requirements 
imposed  upon  the  public  which  were 
transmitted  by  the  Department  of 
Transportation  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
approval  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  USC  Chapter 
35).  Section  3507  of  Title  44  of  the 
United  States  Code,  requires  that 
agencies  prepare  a  notice  for  publication 
in  the  Federal  Register,  listing 
information  collection  request 
submitted  to  OMB  for  approval  or 
renewal  under  that  Act.  OMB  reviews 
and  approves  agency  submissions  in 
accordance  with  criteria  set  forth  in  that 
Act.  hi  carrying  out  its  responsibilities, 
OMB  also  considers  public  comments 
on  the  proposed  forms  and  the  reporting 
and  recordkeeping  requirements.  OMB 
approval  of  an  information  collection 
requirement  must  be  renewed  at  least 
once  every  three  years. 

The  Federal  Register  Notice  with  a 
60-day  comment  period  soliciting 
comments  on  information  collection 
2132-0502  was  published  on  August  25, 
1998  [63  FR  45281). 

DATES:  Comments  on  this  notice  must  be 
received  on  or  before  January  25, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  DOT  information  collection 
request  submitted  to  OMB  may  be 
obtained  from  Ms.  Sue  Masselink,  Office 
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of  Program  Management,  (202)  366- 
1630,  Washington.  DC  20590. 
SUPPLEMENTARY  INFORMATION: 

Federal  Transit  Administration  (FTA) 

Titie:  49  U.S.C.  Section  5309  Capital 
Program  and  Section  5307  Uibanized 
Area  Formula  Program. 

OMB  Control  Number:  2132-0543. 
Form(s):  N/A. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  State  and  local 
government  and  non-profit  institutions. 

Abstract:  49  U.S.C.  section  5309 
Capital  Program  and  Section  5307 
Urbanized  Area  Formula  Program 
authorize  the  Secretary  of 
Transportation  to  make  grants  to  State 
and  local  govenunents  and  public 
transportation  authorities  for  financing 
mass  transportation  projects.  Grant 
recipients  are  required  to  make 
information  available  to  the  public  and 
to  pubUsh  a  program  of  projects  for 
affected  citizens  to  comment  on  the 
proposed  program  and  performance  of 
the  grant  recipients  at  pubUc  hearings. 
Notices  of  hearings  must  include  a  brief 
description  of  the  proposed  project  and 
be  published  in  a  newspaper  circulated 
in  the  affected  area.  FTA  also  uses  the 
information  to  determine  eUgibiUty  for 
funding  and  to  monitor  the  grantees' 
progress  in  implementing  and 
completing  project  activities.  The 
information  submitted  ensures  FTA's 
compliance  with  appUcable  federal  laws 
and  OMB  Circular  A-102. 

Estimated  Burden:  The  estimated  total 
annual  burden  is  517.600  hours. 

Addresses:  Written  comments  on  the 
DOT  information  collection  request 
should  be  forwarded,  within  30  days  of 
pubUcation,  to  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  10102, 
Washington,  DC  20503.  ATTN:  FTA 
Desk  Officer.  A  comment  to  OMB  is  best 
assured  of  having  its  full  effect  if  OMB 
receives  it  within  30  days  of 
pubUcation.  If  you  anticipate  submitting 
substantive  comments,  but  find  that 
more  than  10  days  from  the  date  of 
publication  are  needed  to  prepare  them, 
please  notify  the  OMB  official  of  your 
intent  immediately. 

Comments  are  invited  on:  whether  the 
proposed  collections  of  information  are 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utiUty;  the  accm-acy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collections; 
ways  to  enhance  the  quahty.  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 


burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  tecbiiiques  or 
other  forms  of  information  technology. 

Issued  in  Washington,  1X3,  on  December 
17, 1998. 

Phillip  A.  Leach.  Clearance  Officer, 
United  States  Department  of  Transportation. 
(FR  Doc.  98-34061  Filed  12-23-98:  8:45  am) 
MLUNQ  CODE  4910-«2-^ 

DEPARTMENT  OF  TRANSPORTATION 


Office  of  the  Secretary 

Reports,  Forms  and  Recordkeeping 
Requirements 

agency:  Office  of  the  Secretary,  DOT 
ACTION:  Notice^ 

summary:  This  notice  lists  those  forms, 
reports,  and  recordkeeping  requirements 
imposed  upon  the  pubUc  which  were 
transmitted  by  the  Department  of 
Transportation  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
approval  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  USC  Chapter 
35).  Section  3507  of  Title  44  of  the 
United  States  Code,  requires  that 
agencies  prepare  a  notice  for  publication 
in  the  Federal  Register,  listing 
information  collection  request 
submitted  to  OMB  for  approval  or 
renewal  under  that  Act.  OMB  reviews 
and  approves  agency  submissions  in 
accordance  with  criteria  set  forth  in  that 
Act.  In  carrying  out  its  responsibiUties, 
OMB  also  considers  public  comments 
on  the  proposed  forms  and  the  reporting 
and  recordUteeping  requirements.  OMB 
approval  of  an  information  collection 
requirement  must  be  renewed  at  least 
once  every  three  years. 

The  Federal  Register  Notice  vnth  a 
60-day  comment  period  soliciting 
comments  on  the  information  collection 
described  below  was  published  on 
October  27, 1998  (63  FR  57350). 
DATES:  Comments  on  this  notice  must  be 
received  on  or  before  January  25, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
copies  of  these  dociunents,  contact 
Barbara  Davis,  Office  of  Information 
Management,  202-267-2326. 
SUPPLEMENTARY  INFORMATION: 

U.S.  Coast  Guard 

Title:  U.S.  Coast  Guard  International 
Ice  Patrol  (IIP)  Customer  Satisfaction 
Survey. 

OMB  Control  Number:  2115-0636. 

Type  of  Request:  Extension  of  a . 
currently  approved  collection. 

Forms:  N/A. 


Affected  Public:  Owners  and 
operators  of  ships  that  pass  through  the 
Grand  Bank  region  of  the  Northwest 
Atlantic  Ocean. 

Abstract:  The  information  collection 
is  a  customer  satisfaction  survey  which 
the  Coast  Guard  will  be  conducting  to 
determine  the  kind  and  quaUty  of 
services  its  customers  want  and  expect, 
as  well  as  their  satisfaction  with  the 
Coast  Guard's  existing  services.  The 
survey  vnll  be  pubUshed  in  the  AMVER 
Bulletin  and  is  strictly  volimtary. 

Need:  Executive  Order  12862  directs 
Federal  Agencies  to  conduct  surveys  to 
determine  the  kind  and  quaUty  of 
services  customers  want  and  expect. 
The  Coast  Guard  will  use  this 
information  to  measure  customer 
satisfaction  with  ciurent  services  and 
service  standards.  This  will  allow  the 
Coast  Guard  to  improve  service  delivery 
and  determine  whether  additional 
services  are  requested  by  its  customers. 

Burden  Estimate:  The  estimated 
burden  is  150  hours  annually. 

Addresses:  Written  comments  on  the 
DOT  information  collection  request 
should  be  forwarded,  within  30  days  of 
publication,  to  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  10102, 
Washington.  DC  20503.  ATTN:  USCG 
Desk  Officer.  If  you  anticipate 
submitting  substantive  comments,  but 
find  that  more  than  10  days  from  the 
date  of  publication  are  needed  to 
prepare  them,  please  notify  the  OMB 
official  of  your  intent  immediatefy. 

Comments  are  invited  on:  whether  the 
proposed  collections  of  information  are 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collections; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

A  comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication. 

Issued  in  Washington,  DC,  on  December 
18. 1998. 
Phillip  A.  Leach, 

Oeamnce  Officer.  United  States  Department 
of  Transportation. 

[FR  Doc.  98-34144  FiJ6d  12-23-98;  8:45  ami 
BILUNQ  CODE  4*10-«t-P 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notica  No.  PE-e8-27] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 


SUMMARY:  Pursuant  to  FAA's  rulemaldng 
provisions  governing  tlie  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  tliis 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  firom  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  pubhcation 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  this 
simunary  is  intended  to  affect  the  legal 
status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  January  13, 1999. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. , 

800  Independence  Avenue,  SW., 
Washington.  DC  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  90-NPRM-CMTS©faa.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Eichelberger  (202)  267-7470  or 
Terry  Stubblefield  (202)  267-7624, 
Office  of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  purauant  to 
paragraphs  (c).  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 


Issued  in  Washington,  DC  on  December  17, 
1998. 

Donald  P.  Byrne. 

Assistant  Chief  Counsel  for  Regulations. 

To  permit  Columbia  Helicopters,  Inc. 
to  conduct  external-load  operations  in 
the  United  States  using  Canadian- 
registered  rotorcrafl. 

Grant,  December  16, 1998,  Exemption 
No.  6045B. 

Docket  No.:  27964. 

Petitioner:  Epps  Air  Service,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Epps  to  operate 
vdUiout  a  TSO-C112  transponder 
installed  on  its  aircraft  operating  imder 
the  provisions  of  part  135. 

Grant,  December  16, 1998.  Exemption 
No.  6037B. 

Docket  No.:  29391. 

Petitioner:  Mr.  Norman  D.  Wilson. 

Sections  of  the  FAR  Affected:  14  CFR 
121.383(c). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Mr.  Norman  D. 
Wilson  to  act  as  a  pilot  in  operations 
conducted  under  part  121  after  reaching 
his  60th  birthday. 

Denial,  December  16, 1998, 
Exemption  No.  6847. 

|FR  Doc.  98-34055  Filed  12-23-98;  8:45  am) 

BIUMO  CODE  4t10-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Research,  Engineering  and 
Development  (R,  E&D)  Advisory 
Committee 

Pursuant  to  section  10(A)(2)  of  the 
Federal  Advisory  Conunittee  Act  (Pub. 
L.  92^63;  5  U.S.C.  App.  2),  notice  is 
hereby  given  of  a  meeting  of  the  FAA 
Research,  Engineering  and  Development 
Advisory  Committee.  The  meeting  will 
be  held  on  January  20-21, 1999,  at  the 
Hohday  Inn  Rosslyn  Westpark  Hotel, 
1900  North  Fort  Meyer  Drive.  ArUngton, 
Virginia. 

Od  Wednesday,  January  20  the 
meeting  will  begin  at  9  a.m.  and  end  at 
5  p.m.  On  Thursday,  January  21  the 
meeting  will  begin  at  8:30  a.m.  and  end 
at  12  noon. 

The  meeting  agenda  will  include 
discussion  on  Committee  restructuring, 
comments  on  the  R.  E&D  budget, 
briefing  on  Safer  Skies  and  a  briefing  on 
the  new  Architecture  Database.  The 
Committee  will  also  receive  updates  on 
safe  FUght  21.  and  the  Free  Ffight  Phase 
I  program. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 


Persons  wishing  to  attend  the  meeting 
or  obtain  information  should  contact 
Lee  Olson  as  the  Federal  Aviation 
Administration,  AAR-200,  800 
Independence  Avenue,  SW, 
Washington,  DC  20591  (202)  267-7358. 
Members  of  the  public  may  present  a 
written  statement  to  the  Committee  at 
anytime. 

Issued  in  Washington,  DC  on  December  11, 
1998. 

Herman  A.  Rediess, 

Director,  Office  of  Aviation  Research. 

(PR  Doc.  98-34056  Filed  12-23-98;  8:45  am] 

BILUNQ  CODE  4t1»-1S-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Austin  Straubel  International  Airport, 
Green  Bay,  Wi 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 


SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  fit)m  a  PFC  at  Austin  Straubel 
International  Airport  imder  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158. 

DATES:  Comments  must  be  received  on 
or  before  January  25, 1999. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  tripUcate  to  the  FAA  at  the  following 
address:  Minneapolis  Airports  District 
Office,  6020  28th  Avenue  South,  Room 
102,  Minneapolis.  Minnesota  55450. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
he  mailed  or  deUvered  to  Mr.  Donald  D. 
Hoeft  for  Brown  County,  Wisconsin  at 
the  following  address:  Austin  Straubel 
International  Airport,  2077  Airport 
Drive,  Green  Bay,  WI  54313. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  Brown  County, 
Wisconsin  under  section  158.23  of  Part 
158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Daniel  J.  Millenacker.  Program 
Manager.  Federal  Aviation 
Administration.  Airports  District  Office. 
6020  28th  Ave.  So..  Room  102, 
Minneapolis.  MN  55450.  (612)  713- 
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4350.  The  application  may  be  reviewed 
in  person  at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Austin  Straubel  International  Airport 
under  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  the  Omnibus  Budget 
ReconciUation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  December  7, 1998,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Brown  County,  Wisconsin 
was  substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  March  13, 1999. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  application  number:  99-02-C- 
00-GRB. 

Level  of  the  PFC:  $3.00. 

Proposed  charge  effective  date:  April 
1, 1999. 

Proposed  charge  expiration  date:  July 
1,  2002. 

Total  estimated  PFC  revenue: 
$2,768,496.00. 

Brief  description  of  proposed  projects: 
1.  Purchase  airport  rescue  and  fire 
fighting  vehicle;  2.  Acquire  snow  plow, 
spreader,  and  blower;  3.  Partial 
rehabilitation  of  airfield  pavements  and 
security  fencing;  4.  Expand  air  carrier 
apron;  5.  PFC  administration  cost;  and 
6.  Terminal  entrance  road 
reconstruction. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  None.  Any 
person  may  inspect  the  application  in 
person  at  the  FAA  office  listed  above 
under  FOR  FURTHER  INFORMATION 
CONTACT.  In  addition,  any  person  may, 
upon  request,  inspect  the  application, 
notice  and  other  documents  germane  to 
the  application  in  person  at  the  Austin 
Straubel  International  Airport,  2077 
Airport  Drive,  Green  Bay,  WI. 

Issued  in  Des  Plaines,  Illinois  on  December 
17. 1998. 
Benito  De  Leon. 

Manager,  Planning/Programming  Bianch, 
Airports  Division.  Great  Lakes  Region. 
[FR  Doc  98-34164  Filed  12-23-98;  8:45  ami 
BHJJNQ  CODE  4»10-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  a  Passenger  Facility  Charge 
(PFC)  at  Duluth  International  Airport 
and  Use  the  Revenue  at  Duluth 
International  Airport  and  Sky  Hart>or 
Airport,  Duluth,  MN 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  a  PFC  at  Duluth 
International  Airport  and  use  the 
revenue  from  a  PFC  at  Duluth 
International  Airport  and  Sky  Harbor 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L.  101-508)  and  part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  158). 

DATES:  Comments  must  be  received  on 
or  before  January  25, 1999. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Minneapolis  Airports 
District  Office,  6020  28th  Avenue  South, 
Room  102,  Minneapolis,  Minnesota 
55450-2706. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Raymond 
Klosowski,  Executive  Director,  Duluth 
Airport  Authority,  at  the  following 
adchess:  Duluth  Airport  Authority, 
Duluth  International  Airport,  Duluth. 
MN  55811. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Duluth 
Airport  Aufiiority  under  section  158.23 
of  Part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gordon  Nelson,  Program  Manager. 
Federal  Aviation  Administration, 
Airports  District  Office.  6020  28th 
Avenue  South,  Room  102,  Minneapolis, 
Minnesota  55450-2706.  (612)  713-4358. 
The  application  may  be  reviewed  in 
person  at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
a  PFC  at  Duluth  Intemation.al  Airport 
and  use  the  revenue  bom  a  PFC  at 
Duluth  International  Airport  and  Sky 
Harbor  Airport  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 


Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158). 

On  November  17, 1998,  the  FAA 
determined  that  the  appUcation  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Duluth  Airport 
Authority  was  substantially  complete 
within  the  requirements  of  section 
158.25  of  part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than  March 
2. 1999. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  application  number:  99-03-C- 
00-DLH. 
Level  of  the  PFC:  $3.00. 
Proposed  charge  effective  date:  May  1, 
1999. 

Proposed  charge  expiration  date:  July 
1,  2001. 

Total  estimated  PFC  revenue: 
$568,047.00. 
Brief  description  of  proposed  projects: 
PFC  Projects  at  Duluth  International: 
Acquire  snow  removal  equipment, 
develop  Airport  Noise  Overlay  Zone 
(AOZ),  energy  improvements  to 
terminal  building  HVAC  system,  PFC 
consultant  fees. 

PFC  Project  at  Sky  Harbor:  Safety/ 
secimty  improvements.  Class  or  classes 
of  air  carriers  which  the  public  agency 
has  requested  not  be  required  to  collect 
PFCs:  non-scheduled  Part  135  Air  Taxi/ 
Conunercial  Operators  (ATCO). 
Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Duluth 
Airport  Authority  Office. 

Issued  in  Des  Plaines,  Illinois,  on 
December  17, 1998. 
Benito  De  Laon, 

Manager,  Airports  Planning/Prog/ramming 
Branch,  Great  Lakes  Region. 
(FR  Doc.  98-34165  Filed  12-23-98;  8:45  am) 
■OXMO  CODE  4tie-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  Of  Passenger  Facility  Charga 
(PFC)  Approvals  and  Disapprovals 

agency:  Federal  Aviation 
Administration,  (FAA),  DOT. 
action:  Monthly  notice  of  PFC 
approvals  and  disapprovals.  In 
November  1998,  there  ^vere  six 
applications  approved.  This  notice  also 
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includes  information  on  one 
application,  approved  in  October  1998, 
inadvertently  left  off  the  October  1998 
notice.  Additionally,  seven  approved 
amendments  to  previously  approved 
applications  are  listed. 

SUMMARY:  The  FAA  publishes  a  monthly 
notice,  as  appropriate,  of  PFX]  approvals 
and  disapprovals  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Oinnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158).  This  notice  is  published 
pursuant  to  paragraph  d  of  §  158.29. 

PFC  Applications  Approved 

Public  Agency:  City  of  Rhinelander 
and  County  of  Oneida,  Rhinelander. 
Wisconsin. 

Application  Number:  98-05-C-OO- 
RHI. 

Application  Type:  Impose  and  use  a 
PFC. 
PFC  leve/;  $3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $20,500. 

Earliest  Charge  Effective  Date:  January 
1.2001. 

Estimated  Charge  Expiration  Date: 
April  1.  2001. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Part  135  air  taxis. 

Determination:  Approved.  Based  on 
information  in  the  public  agency's 
application,  the  FAA  has  determined 
that  the  proposed  class  accounts  for  less 
than  1  percent  of  the  total  annual 
enplanements  at  Rhinelander-Oneida 
County  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Infrared  aircraft 
deicing  facility.  PFC  administration. 

Decision  Date:  October  7, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  M.  Nistler,  Minneapolis  Airports 
District  Office,  (612)  713-4361. 

Public  Agency:  City  of  Manchester, 
New  Hampshire. 

Application  Number:  98-08-C-OO- 
MHT. 

Application  Type:  Impose  and  use  a 
PFC. 
PFC  Level:  $3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $2,978,000. 

Earliest  Charge  Effective  Date: 
October  1,  2016. 

Estimated  Charge  Expiration  Date: 
April  1,  2017. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Air  taxi/commerdal 
operators. 

Determination:  Approved.  Based  on 
information  in  the  public  agency's 
application,  the  FAA  has  determined 
that  the  proposed  class  accounts  for  less 


than  1  percent  of  the  total  annual 
enplanements  at  Manchester  Airport. 

Brief  Description  of  Project  Approved 
for  Collection  and  Use:  Relocate  Kelly 
Road. 

Decision  Date:  November  3, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Priscilla  Scott,  New  England  Region 
Airports  Division,  (781)  238-7614. 

Public  Agency:  Hall  County  Airport 
Authority,  Grand  Island,  Nebraska. 

Application  Number:  98-01-C-OO- 
GRI. 

Application  Type:  Impose  and  use  a 
PFC. 
PFC  Leve7.  $3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $50,370. 

Earliest  Charge  Effective  Date: 
February  1, 1999. 

Estimated  Charge  Expiration  Date: 
April  1,  2000. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  None. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 
Update  airport  master  plan 
Replace  snowplow 
Replace  runway  broom 

Decision  Date:  November  6, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Loma  Sandridge.  Central  Region 
Airports  Division.  (816)  426-4730. 
Public  Agency:  Monroe  County, 
Rochester,  New  York. 

Application  Number:  98-02-C-OO- 
ROC. 

Application  Type:  Impose  and  use  a 
PFC. 
PFC  Levei;  $3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $10,778,889. 

Earliest  Charge  Effective  Date:  April  1, 
2004. 

Estimated  Charge  Expiration  Date: 
August  1,  2004. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  None. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 

Taxiway  E  reconstruction  and  runway 

4/22  coimection 
Aircraft  rescue  and  firefighting  (ARFF) 

station 
Aircraft  safety  and  security 

enhancements 
Regional  ARFF  facility 

Brief  Description  of  Project 
Disapproved:  ARFF  equipment. 

Determination:  Disapproved.  The 
FAA  has  determined  that  the  proposed 
ARFF  vehicle  to  be  purchased  in  this 
project  exceeds  that  required  by  part 
139  and  is  ineligible  in  accordance  with 
paragraph  562(b)  of  FAA  Order 
5100.38A,  AIP  (Airport  Improvement 
Program)  Handbook  (October  24, 1989). 


Decision  Date:  November  16, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  Brito,  New  York  Airports  District 
Office,  (516)  227-3800. 

Public  Agency:  Municipal  Airport 
Authority,  Fargo,  North  Dakota. 

Application  Number:  98-03-C-OO- 
FAR. 

Application  Type:  Impose  and  use  a 
PFC. 

PFCLeve/;  $3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $1,341,857. 

Earliest  Charge  Effective  Date: 
February  1.2000. 

Estimated  Charge  Expiration  Date: 
September  1,  2002. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Air  taxi/commercial 
operators  filing  FAA  Form  1800-31. 

Determination:  Approved.  Based  on 
information  in  the  pubhc  agency's 
apphcation.  the  FAA  has  determined 
that  the  proposed  class  accoimts  for  less 
than  1  percent  of  the  total  annual 
enplanements  at  Hector  International 
Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Expand  north 
general  aviation  apron. 
Air  cargo  apron 
Connecting  taxiway 
Access  road 
Apron  lighting 
Access  road  lighting 
Taxiway  lighting 
Airfield  signage 
PFC  development  costs 
Relocate  airport  beacon 
Improve  drainage  at  A4  and  southeast 

general  aviation  apron 
Rotary  snowplow.  4000  to  5000  ton  per 

hour  capacity 
Fixed  blade  truck  with  sander 

Brief  Description  of  projects 
Disapproved: 
Fixed  blade  truck 
Rehabilitate  existing  airport  terminal 

access  road  lighting 
Passenger  boarding  bridge 

Determination:  The  FAA  has 
determined  that  the  public  agency  did 
not  consult  on  alternative  projects  to 
this  impose  only  project  with  the  air 
carriers.  The  PFC  statute  requires  that 
before  submission  of  an  application  to 
impose  a  PFC  under  §  158.25(b).  a 
public  agency  shall  provide  reasonable 
notice  to,  and  an  opportunity  for 
consultation  with,  air  carriers  operating 
at  the  airport.  (49  U.S.C.  40117(c)(2)). 
The  consultation  must  provide  air 
carriers  with  a  description  of  projects 
and  justifications  for  projects  to  be 
funded  through  the  imposition  of  PFC's. 
See.  Northwest  Airlines,  Inc.  v.  Federal 
Aviation  Administration,  14  F.  3d  64 
(D.C.  Cir.  1994). 
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Decision  Date:  November  18, 1998. 
I^OR  FURTHER  INFORMATION  CONTACT: 
bene  Porter,  Bismarck  Airports  District 
Office,  (701)  250-4385. 

Public  Agency:  County  of  Gunnison, 
I  lunnison,  Colorado. 

Application  Number:  98-02-C-OO- 
5UC. 

Application  Type:  Impose  and  use  a 
>FC. 

PFC  level:  S3.00. 

Total  PFC  Revenue  Approved  in  This 
decision:  $619,631. 

Earliest  Charge  Effective  Date: 
December  1,1999. 

Estimated  Charge  Expiration  Date: 
Vfarch  1,  2004. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  None. 

Brief  Description  of  Projects 
Approved  for  Collection  and  Use: 

Planning  studies 
Land  acquisition  terminal  area 

(Treadway  property) 
Land  acqvusition  terminal  area  (B&L 

property) 


Land  acquisition  terminal  area  (Hertz 

property) 
Land  acquisition  terminal  area 

(Coleman  property) 
Land  acquisition  terminal  area  (Percery 

property) 

Brief  Description  of  Projects 
Withdrawn:  Snow  removal  equipment 
building  and  terminal  entrance  road 
(phase  I). 

Determination:  This  project  was 
withdrawn  by  the  public  agency  in  its 
letter  dated  September  16, 1998. 
Therefore,  the  FAA  will  not  rule  on  this 
project  in  this  decision. 

Decision  Date:  November  24, 1998. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Christopher  Schaffer,  Denver  Airports 
District  Office,  (303)  342-1258. 

Public  Agency:  State  of  Connecticut, 
Department  of  Transportation,  Bureau  of 
Aviation  and  Ports,  Windsor  Locks, 
Connecticut. 

Application  Number:  98-07-1-00- 
BDL. 

Application  Type:  Impose  a  PFC. 

Amendments  To  PFC  Approvals 


PFC  Levei:  $3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $5,376,000. 

Earliest  Charge  Effective  Date: 
February  1, 1999. 

Estimated  Charge  Expiration  Date: 
November  1, 1999. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  On-demand  air  taxi 
commercial  operators. 

Determination:  Approved.  Based  on 
information  in  the  public  agency's 
application,  the  FAA  has  determined 
that  the  proposed  class  accounts  for  less 
than  1  percent  of  the  total  annual 
enplanements  at  Bradley  International 
Airport. 

Brief  Description  of  Project  Approved 
for  Collection  Only:  Construction  of 
airport  snow  equipment  storage  and 
maintenance  building. 

Decision  Date:  November  30. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Priscilla  Scott,  New  England  Region 
Airports  Division.  (781)  238-7614. 


Amendment  No.  city,  state 


95-03-M)1-STT,  St  Thomas,  VI .... 
96-05-U-01-STT,  St  Thomas,  VI  .. 
97-02-C-02-CRW,  Charleston,  WV 
98-03-C-01-CRW,  Charleston,  WV 
96-01-G-01-MDT,  Hamsburg,  PA  . 

93-01-C-03-EUG,  Eugene,  OR  

9&-02-U-01-EUG,  Eugene,  OR  


Amendment  ap- 
proved date 


10/05/98 
10/05/98 
11/17/98 
11/17/98 
11/17/98 
11/20/98 
11/20/98 


Original  ap- 
proved net 
PFC  revenue 


$3,342,000 
3.342,000 
541.790 
662,687 
4,088,000 
1,850.000 
1,850,000 


Amended  ap- 
proved net 
PpC  revenue 


$4,342,000 
4,342,000 
556,736 
694,946 
4,700,000 
2,127.000 
2.127.000 


Original  estimatod 
charge  exp.  date 


12/01/98 
12/01/98 
12/01/99 
12/01/99 
09/01/99 
12/01/98 
12/01/98 


Amended  estimated 
ctargeexp.  date 


12/01/99 
12/01/99 
04A)1/99 
04A)1/99 
05/01/99 
03A)1/99 
03/01/99 


Issued  in  Washington.  DC.  on  December 
18, 1998. 
EricGabler. 

Manager.  Passenger  Facility  Charge  Branch. 
[PR  Doc.  98-34163  Filed  12-23-98;  8:45  am] 
MLUNQ  COM  4»ie-1S-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement 
Jackson  County,  Oregon 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

action:  Notice  of  intent. 


SUMMARY:  The  FHWA  is  issuing  this 
notice  of  intent  to  advise  the  public  that 
an  environmental  impact  statement 
(EIS)  will  be  prepared  for  a  proposed 
highway  improvement  in  the  Qty  of 
Medford,  Jackson  County,  Oregon. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ivan  Marrero,  Liaison  Engineer  Region 
3,  Federal  Highway  Administration, 


Equitable  Center,  530  Center  Street.  NE.. 
Suite  100,  Salem,  Oregon  97301, 
Telephone:  (503)  399-5749, 
Ivan.MarTeroOfhwa.dot.gov. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  Oregon 
Department  of  Transportation  (ODOT), 
will  prepare  an  environmental  impact 
statement  (EIS)  on  a  proposal  to 
improve  an  8.2  kilometer  (5.1  mile) 
section  of  the  Crater  Lake  Highway 
(State  Highway  22/Oregon  62)  in 
Medford,  Oregon.  This  project  is  located 
between  US  Highway  99  in  Medford 
and  Oregon  Highway  140  in  White  Qty 
(unincorported),  Oregon.  Improvements 
are  considered  necessary  to  provide  for 
existing  and  projected  traffic  demand 
and  a  safe  and  efficient  highway 
meeting  modem  design  standards. 
Alternatives  being  studied  include 
major  capacity  improvements  on  the 
existing  alignment,  a  new  highway  on 
new  alignment,  and  the  no-bmld 
alternative.  All  alternatives  include 
TSM  and  TDM  and  access  management 
measures.  In  conjunction  writh  the 


environmental  impact  study,  a  major 
investment  study  will  be  conducted  as 
part  of  the  EIS  analysis. 

Information  describing  the  proposed 
action  and  soUdting  conunents  will  be 
sent  to  appropriate  Federal,  State  and 
local  agencies,  and  to  private 
organizations  and  citizens  who  have 
expressed  or  are  known  to  have  interest 
in  this  proposal.  Public  meetings  will  be 
held  during  project  development  and  a 
public  hearing  will  be  held.  No  formal 
scoping  meeting  is  plaimed  at  this  time 
althou^  local  kiformational  meetings 
have  been  held  and  additional  meetings 
will  be  held.  The  draft  EIS  will  be 
available  for  public  and  agency  review 
and  comments  prior  to  the  public 
hearing. 

To  ensiue  that  the  fidl  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments,  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
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directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

Issued  on:  December  15, 1998. 
Ehon  H.  Chang. 

Environmental  Engineer  Oregon  Division. 
IFR  Doc.  98-34177  Filed  12-23-98;  8:45  ami 

BILUNG  COOE  4«10-01^ 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Safe  Use  of  Prescription  and  Over-the- 
Counter  Drugs 

agency:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 
action:  Notice  of  safety  advisory. 

summary:  FRA  issues  Safety  Advisory 
98-3  to  address  recommended  practices 
for  the  safe  use  of  prescription  and  over- 
the-counter  drugs  by  safety-sensitive 
railroad  employees. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lamar  Allen,  Alcohol  and  Drug  Program 
Manager,  Office  of  Safety  Assurance  and 
Compliance,  Operating  Practices 
Division,  Federal  Railroad 
Administration,  1120  Vermont  Avenue, 
NW.  RRS-11,  Mail  Stop  25, 
Washington,  DC  20590,  (Telephone: 
(202)  493-6313)  or  Patricia  V.  Sun,  Trial 
Attorney,  Office  of  Chief  Counsel,  FRA, 
1120  Vermont  Avenue,  NW,  RCC-11, 
Mail  Stop  10,  Washington,  DC  20590, 
(Telephone:  (202)  493-6060). 
SUPPLEMENTARY  INFORMATION:  FRA 
issues  this  advisory  in  support  of  DOT's 
efforts  to  ensure  that  transportation 
employees  safely  use  prescription  and 
over-the-counter  (OTC)  drugs.  Safe  rail 
operations  depend  upon  alert  and  fully 
functional  professionals  who  have  not 
been  adversely  affected  by  drug  use, 
whether  medically  appropriate  ("legal") 
or  not.  FRA  has  always  prohibited  illicit 
drug  use  and  unauthorized  use  of 
controlled  substances  by  safety-sensitive 
employees,  but  is  equally  concerned 
about  the  potentially  adverse  side 
effects  from  other  prescription  drugs 
and  OTC  products.  Because  DOT  and 
FRA  testing  (including  FRA's  post- 
accident  program)  targets  only  alcohol 
and  controlled  substances,  FRA  does 
not  have  a  clear  picture  of  the  extent  to 
which  the  performance  of  safety- 
sensitive  employees  is  adversely 
affected  by  legal  drug  use. 


Accordingly,  although  not  specifically 
addressed  in  its  alcohol  and  drug  testing 
regulations  (49  CFR  part  219),  FRA 
strongly  recommends  that  rail 
employers  and  safety-sensitive 
employees  follow  §219.103  guidelines 
when  considering  the  use  of  all 
prescription  and  OTC  drugs.  Simply 
stated,  in  the  interest  of  safety,  FRA 
strongly  recommends  that  either  a 
treating  medical  professional  or  a 
railroad-designated  physician  make  a 
fitness-for-work  determination 
concerning  all  prescription  and  OTC 
drug  use  prior  to  permitting  an 
employee  to  return  to  work  in  safety 
sensitive  service.  This  determination 
should  also  be  made  whenever  an 
employee  currently  performing  safety- 
sensitive  functions  is  concerned  about 
possible  effects  on  his  or  her  job 
performance  from  the  use  of 
prescription  or  OTC  drugs. 

Section  219.103(b)  authorizes 
railroads  to  establish  reporting  and 
approval  procedures  for  all  prescription 
and  OTC  drugs  which  may  have 
detrimental  effects  on  safety. 
Additionally,  FRA  recommends  that 
railroads  educate  their  employees  on 
these  reporting  and  approval  procedures 
and,  most  importantly,  on  how  to  use 
prescription  and  OTC  medications 
safely. 

FRA  will  take  all  appropriate  action  to 
continue  reducing  the  negative  impact 
from  inappropriate  use  of  all 
prescription  and  OTC  medications. 
Moreover.  FRA  strongly  encourages  the 
rail  industry  to  voluntarily  develop 
programs  on  safe  prescription  and  OTC 
drug  use  before  such  programs  are 
mandated  or  directed  through 
legislation. 

Issued  in  Washington,  D.C.,  on  December 
16, 1998. 

George  Gavalla. 

Acting  Associate  Administrator  for  Safety. 
[FR  Doc.  98-34054  Filed  12-23-98;  8:45  am] 

BILUNG  COOE  4910-06-P 


ACTION:  Notice  of  Intent  to  Approve 
Project  and  Environmental  Assessment. 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration  (RSPA),  DOT 

[Docket  No.  RSPA-«8-4450;  Notice  17] 

Pipeline  Safety:  Intent  To  Approve 
Project  and  Environmental 
Assessment  for  the  Chevron  Pipe  Line 
Company;  Pipeline  Risk  Management 
Demonstration  Program 

AGENCY:  Research  and  Special  Programs 
Administration,  Office  of  Pipeline 
Safety.  DOT. 


SUMMARY:  As  part  of  its  Congressional 
mandate  to  conduct  a  Risk  Management 
Demonstration  Program,  the  Office  of 
Pipeline  Safety  (OPS)  has  been 
authorized  to  conduct  demonstration 
projects  with  pipeline  operators  to 
determine  how  risk  management  might 
be  used  to  complement  and  improve  the 
existing  Federal  pipeline  safety 
regulatory  process.  This  is  a  notice  that 
OPS  intends  to  approve  Chevron  Pipe 
Line  Company  (Chevron)  as  a 
participant  in  the  Pipeline  Risk 
Management  Demonstration  Program. 
This  also  provides  an  environmental 
assessment  of  Chevron's  demonstration 
project.  Based  on  this  environmental 
assessment,  OPS  has  preliminarily 
concluded  that  this  proposed  project 
will  not  have  significant  environmental 
Impacts. 

This  notice  explains  OPS's  rationale 
for  approving  this  project,  and 
summarizes  the  demonstration  project 
provisions  that  would  go  into  effect 
once  OPS  issues  an  order  approving 
Chevron  as  a  Demonstration  Program 
participant.  OPS  seeks  public  comment 
on  the  proposed  demonstration  project 
so  it  may  consider  and  address  these 
comments  before  approving  the  project. 
The  Chevron  demonstration  project  is 
one  of  several  projects  OPS  plans  to 
approve  and  monitor  in  assessing  risk 
management  as  a  component  of  the 
Federal  pipeline  safety  regulatory 
program. 

ADDRESSES:  OPS  requests  that 
comments  to  this  notice  or  about  this 
environmental  assessment  be  submitted 
on  or  before  February  8, 1999,  so  they 
can  be  considered  before  project 
approval.  However,  comments  on  this  or 
any  other  demonstration  project  will  be 
accepted  in  the  Docket  throughout  the 
4-year  demonstration  period.  Comments 
should  be  sent  to  the  Dockets  Facility. 
U.S.  Department  of  Transportation, 
Plaza  401,  400  Seventh  Street.  SW. 
Washington.  DC  20590-0001,  or  you  can 
E-Mail  your  comments  to 
ops.comments@rspa.dot.gov.  Comments 
should  identify  the  docket  number 
RSPA-98-4450.  Persons  should  submit 
the  original  comment  document  and  one 
(1)  copy.  Persons  wishing  to  receive 
confirmation  of  receipt  of  their 
comments  must  include  a  self-addressed 
stamped  postcard.  The  Dockets  Facility 
is  located  on  the  plaza  level  of  the 
Nassif  Building  in  Room  401,  400 
Seventh  Street.  SW,  Washington.  DC. 
The  Dockets  Facility  is  open  from  9:00 
a.m.  to  5:00  p.m..  Monday  through 
Friday,  except  on  Federal  holidays. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Callsen.  OPS.  (202)  36&-4572, 
regaining  the  subject  matter  of  this 
notice  and  environmental  assessment. 
Contact  the  Dockets  Unit.  (202)  366- 
9322.  for  docket  material.  Comments 
may  also  be  reviewed  on  line  at  the  DOT 
Docket  Management  System  website  at 
http://dm8.dot.gov/. 
SUPPLEMENTARY  information: 


1.  Background 

The  Office  of  Pipeline  Safety  (OPS)  is 
the  federal  regulatory  body  overseeing 
pipeline  safety.  As  a  critical  component 
of  its  mandate.  OPS  administers  and 
enforces  a  broad  range  of  regulations 
governing  pipeline  safety  and 
environmental  protection  of  pipelines. 
These  regulations  have  contributed  to  a 
good  pipeline  industry  safety  record  by 
ensuring  that  risks  associated  with 
pipeline  design,  construction, 
operations,  and  maintenance  are 
understood,  managed,  and  reduced. 

Preserving  and  improving  this  safety 
record  is  OPS's  top  priority.  On  the 
basis  of  extensive  research,  and  the 
experience  of  both  govenunent  and 
industry,  OPS  beUeves  that  a  risk 
management  approach,  properly 
implemented  and  monitored,  offers 
opportunities  to  achieve: 

(1)  Superior  safety,  environmental 
protection,  and  service  reliability; 

(2)  Increased  efficiency  and  reliabiUty 
of  pipeline  operations;  and 

(3)  Improved  communication  and 
dialogue  among  industry,  the 
government,  and  other  stakeholders. 

A  key  benefit  of  this  approach  is  the 
opportunity  for  greater  levels  of  public 
participation. 

As  authorized  by  Congress,  OPS  is 
conducting  a  structured  Demonstration 
Program  to  evaluate  the  use  of  a 
comprehensive  risk  management 
approach  in  the  operations  and 
regulation  of  interstate  pipeline 
faciUties.  This  evaluatian  will  be 
performed  under  strictly  controlled 
conditicms  through  a  set  of 
demonstration  projects  to  be  conducted 
with  interstate  pipeline  operators.  A 
Presidential  Directive  to  the  Secretary  of 
Transportation  (October  12, 1996)  stated 
that  in  implementing  th^  Pipeline  Risk 
Management  DemonstraKion  Program: 
"The  Secretary  shall  require  each 
project  to  achieve  superior  levels  of 
public  safety  and  environmental 
protection  when  compared  with 
regulatory  requirements  that  otherwise 
would  apply."  Thus,  the  process  to 
select  operators  for  the  Demonstration 
Program  involves  a  comprehensive 
review  to  ensure  that  the  proposed 
project  will  provide  the  superior  safety 
and  environmental  protection  required 


by  this  Directive.  OPS  may  exempt  a 
participating  operator  from  particular 
regulations  if  the  operator  needs  such 
flexibility  in  implementing  a 
comprehensive  risk  management 
program;  however,  regulatory 
exemption  is  neither  a  goal  nor 
requirement  of  the  Demonstration 

Inis  document  siunmarizes  the  key 
points  of  this  review  for  Chevron's 
demonstration  project,  and  evaluates  the 
safety  and  environmental  impacts  of 
this  proposed  project 


2.  OPS  Evaluation  of  Chevron 
Demonstration  Project  Proposal 

Using  the  consultative  process 
described  in  Appendix  A  of  the 
Requests  for  Application  for  the 
Pipeline  Risk  Management 
Demonstration  Pro-am  (62  FR 14719), 
pubUshed  on  Mardb  27, 1997,  OPS  has 
reached  agreement  with  Chevron  on  the 
provisions  for  a  demonstration  project 
on  a  330-mile  portion  of  Chevron's  Salt 
Lake  Products  Pipeline  System. 

Company  History  and  Record:  The 
Salt  Lake  ftoducts  Pipeline  System  is, 
on  average,  41  years  old.  It  is  composed 
of  706  miles  of  pipeline  right-of-wray 
that  originates  at  Chevron's  Salt  Lake 
Qty  refinery  and  distributes  refined 
product  (gasoline,  diesel,  jet  fuel) 
throughout  the  States  of  Utah,  Idaho, 
Oregon,  and  Washington.  Construction 
of  the  first  leg  from  Salt  Lake  City,  Utah, 
to  Twin  Falls,  Idaho,  was  completed  in 
1949.  Expansion  of  the  system  in  the 
1950's  and  1960's  extended  the  system 
to  Boise,  Idaho;  Pasco,  Washington;  and 
Spokane,  Washington.  Major  lateral 
supply  Ihies  include  lines  to  Pocatello, 
Idaho,  and  the  Salt  Lake  Qty  Airport. 
Chevron  is  proposing  the  330-mile 
portion  of  the  system  from  Salt  Lake 
Qty.  Utah  to  Boise.  Idaho  as  its 
demonstration  site.  Chevron  is 
headquartered  in  San  Ramon, 
California,  and  has  a  Salt  Lake  Products 
support  office  in  Salt  Lake  Gty,  Utah. 

Before  entming  into  consultations 
with  Chevron,  OPS  determined  that 
Chevron  was  a  Cavorable  candidate  for 
the  Program  after  examining  the 
company's  safety  and  environmental 
compUance  record,  its  accident  history, 
and  its  commitment  to  working  with 
OPS  to  develop  a  project  meeting  the 
Demonstraticm  Program  goals.  The  Salt 
Lake  Products  Pipeline  System  has 
experienced  five  reportable  releases 
since  1990.  Two  of  these  releases  were 
caused  by  damage  from  third  parties 
excavating  near  the  line;  two  events 
resulted  from  external  corrosion;  and 
the  final  release  was  due  to  a  welding 
defect.  The  volume  of  product  released 
bom  the  line  in  each  instance  was 


relatively  small— the  largest  being  a 
release  of  approximately  365  barrels  of 
jet  fuel  that  occurred  after  an  excavator 
pierced  the  line.  The  other  four  releases 
ranged  from  88  barreb  to  200  barrels. 
OPS  was  satisfied  with  the  remedial 
actions  undertaken  in  response  to  the 
two  corrosion  accidents.  One  involved 
locaUzed  corrosion  due  to  a  casing 
imder  a  highway  crossing.  Chevron 
replaced  the  corroded  pipe  and 
eliminated  the  casing  to  prevent  future 
reoccurrence.  The  oAer  resulted  from 
general  external  corrosion.  After 
conducting  an  internal  inspection  of  the 
pipeline.  Chevron  replaced  all  corroded 
pipe  in  the  vicinity  of  the  leak.  None  of 
the  five  releases  resulted  in  injuries  to 
pipeline  personnel  or  members  of  the 
pubUc,  or  caused  a  fire  or  explosion. 
The  environmental  impacts  in  each  case 
were  localized.  The  sites  were  cleaned 
to  the  satisfaction  of  regulatory  agencies, 
and  caused  no  permanent 
environmental  damage. 

"The  most  recent  significant  accident 
on  any  Chevron  pipeline  occurred  on 
the  KLM  Crude  System  on  March  11, 
1995.  Four  thousand  barrels  of  crude  oil 
were  spilled  into  the  Arroyo  Pasajero 
near  Kettleman  City,  California,  when 
an  upstream  bridge  collapsed  during  a 
100-year  flood  and  the  resulting  debris 
damaged  the  pipeline.  No  deaths  or 
injuries  resulted  from  the  pipeline 
accident,  although  crop  damage  did 
occur.  Following  its  accident 
investigation,  the  California  State  Fire 
Marshal  (acting  as  an  OPS  sUte  agent) 
dted  Chevron  for  frdlure  of  the  p^line 
controller  to  take  timely  action.  Chevron 
has  replaced  the  segment  of  pipeline, 
burying  it  over  20  feet  beneath  the 
bottom  of  the  channel  where  it  can  not 
be  affected  by  hiture  flooding.  Chevron 
has  also  modified  training  procedures 
and  retrained  appropriate  personnel  in 
response  to  the  State  Fire  Marshal's 
findings. 

^SMlieves  that  the  actions  Chevron 
has  taken  to  address  the  specific  causes 
of  these  accidents,  together  with 
Chevron's  existing  ridn  management 
program,  are  adequate  responses  to  the 
incidents  and  demonstrate  a  continued 
commitment  to  safety.  An  important 
feature  of  Chevron's  risk  management 
program  is  the  systematic  approach 
Chevron  employs  to  oisure  that  lessons- 
learned  from  any  accident  or  unplanned 
event  are  considered  in  future  risk 
assessments.  Chevron  begins  its 
scenario  based  risk  assessment  of  a 
pipeline  system  by  considering  a 
standard  checklist  of  initiating  events, 
which  is  constantly  updated  to  reflect 
all  known  causes  of  accidents  on  any 
Chevron  pipeline.  In  choosing  risk 
control  activities,  Chtovron  carefully 
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considers  consequences  of  past 
accidents  on  other  similar  pipeline 
systems. 

Consultative  Evaluation:  During  the 
consultations,  a  Project  Review  Team 
(PRT)  consisting  of  representatives  from 
OPS  headqiiarters  and  Western  Region, 
pipeline  safety  officials  from  Utah  and 
Washington,  and  risk  management 
experts  met  with  Chevron  to  discuss 
Chevron's  risk  assessment,  supporting 
analyses,  proposed  risk  control 
activities,  performance  measures,  and 
means  of  administering  risk 
management  within  the  company.  The 
discussions  addressed  technical 
validation  of  all  proposed  activities, 
demographics  and  terrain  along  the 
demonstration  segment, 
communications  with  outside 
stakeholders,  and  monitoring  and 
auditing  of  results  once  the 
demonstration  project  is  underway. 
These  reviews  were  imdertaken  to 
ensure  that  the  proposed  Chevron 
demonstration  project  satisfies  the  three 
primary  review  criteria  for  the  OPS  Risk 
Management  Etemonstration  Program: 

1.  Whether  Chevron's  proposed  risk 
management  program  is  consistent  with 
the  Risk  Management  Program  Standard 
and  compatible  with  the  Guiding 
Principles  set  forth  in  that  Standard; 

2.  Whether  the  proposed  set  of  risk 
control  alternatives  is  expected  to 
produce  superior  safety,  environmental 
protection,  and  rehability  of  service 
compared  to  that  achieved  from 
compliance  with  the  current 
regulations: 

3.  Whether  Chevron's  proposed  risk 
management  demonstration  program 
includes  a  company  work  plan  and  a 
performance  monitoring  plan  that  will 
provide  adequate  assiuance  that  the 
expectation  for  superior  safety, 
environmental  protection,  and  service 
leUabiUty  is  actually  being  achieved 
diiring  implementation. 

The  demonstration  project  provisions 
described  in  this  notice  evolved  from 
these  constiltations,  as  well  as  from  any 
pubUc  comments  received  to  date.  An 
Environmental  Assessment  was 
completed  as  part  of  the  Consultation 
process  and  is  included  as  an  Appendix 
to  this  Notice.  Once  OPS  and  Chevron 
consider  and  address  comments 
received  on  this  notice.  OPS  may  issue 
an  Order  approving  the  Chevron 
demonstration  project. 

3.  Statement  oTProject  Goals 

The  Salt  Lake  Products  PipeUne 
System  transports  gasoline,  diesel,  and 
jet  fuel,  which  are  stable,  flammable 
liquids.  If  released  in  sufficient 
quantities  and  under  certain  conditions, 
spills  may  result  in  property  and 


environmental  damage,  injuries,  and 
fataUties.  Therefore,  ensuring  that 
pipeline  leaks  and  ruptures  do  not  occur 
is  the  highest  priority  for  OPS,  state 
agencies,  and  Chevron.  Through  risk 
management,  Chevron  intends  to 
continuously  improve  the  level  of  safety 
associated  with  operating  this  line. 

OPS  and  Chevron  believe  Chevron's 
demonstration  project  will  improve 
safety  by  applying  numerous  risk 
control  measures  that  exceed  regulatory 
requirements  on  the  pipeline  segment. 
Chevron  has  completed  two  risk 
assessments  on  the  entire  Salt  Lake 
Products  Pipeline  System:  the  first  in 
1995  and  the  second  in  April  1997. 
Based  on  the  results  of  these  risk 
assessments.  Chevron  has  developed  a 
set  of  risk  control  activities  that  address 
the  areas  of  highest  risk  and  are 
intended  to  result  in  reduced  risk  and 
superior  safety  and  rehabiUty  on  the 
pipeline  system. 

For  the  Salt  Lake  Products  Pipeline 
System,  Chevron  will  supplement  the 
required  regulatory  activities  it  now 
performs  with  nimierous  new  and 
additional  risk  control  activities 
resulting  from  the  comprehensive  risk 
assessments.  Some  of  the  more 
significant  activities  that  will  be  added 
to  existing  measures  to  improve  safety 
along  the  demonstration  segment  are  a 
comprehensive  in-line  inspection 
pro-am  to  address  external  corrosion, 
activities  to  minimize  the  potential 
impact  of  drain  valve  leaks  at  several 
locations,  a  geologic  hazard  assessment 
to  identify  areas  vulnerable  to  seismic 
activity,  scouring,  and  land  movement, 
enhanced  risk  communication  with 
Local  Emergency  Planning  Committees, 
and  improved  approaches  to  identify 
and  address  risks  in  Unusually 
Sensitive  Areas  (USAs).  (The  USA 
definition  will  appear  in  American 
Petroleum  Institute  (API)  guidance  to  be 
pubUshed  during  the  first  quarter  of 
1999.  Examples  of  USA  candidates 
would  be  public  water  systems  and 
threatened  and  endangered  species). 

Chevron  is  not  requesting  any 
exemptions  from  current  regulations  as 
part  of  its  demonstration  project.  The  set 
of  risk  control  activities  that  Chevron 
identified  from  the  risk  assessments  of 
the  Salt  Lake  Products  Pipeline  System 
are  intended  to  provide  additional 
safety  assurance.  Chevron  makes  a 
strong  case  that  the  risk  of  a  release  on 
this  system  Mill  be  reduced,  and 
superior  safety  and  environmental 
protection  will  result. 

4.  Demonstration  Project  Pipeline 
Segment 

Salt  Lake  Products  Pipeline  System. 
The  Salt  Lake  Products  Pipeline  System 


passes  through  Utah,  Idaho,  Oregon,  and 
Washington.  Construction  of  the  first  leg 
from  Salt  Lake  Qty,  Utah,  to  Twin  Falls. 
Idaho,  was  completed  in  1949. 
Expansion  of  the  system  in  the  1950's 
and  1960's  extended  the  system  to 
Boise.  Idaho;  Pasco,  Washington;  and 
Spokane,  Washington.  Major  lateral 
supply  pipelines  include  lines  to 
Pocatello,  Idaho,  and  the  Salt  Lake  Qty 
Airport.  The  portion  of  the  system 
proposed  for  the  Demonstration 
Program  consists  of  two  parallel  8-inch 
diameter  pipelines  from  Salt  Lake  City 
to  Boise — one  line  transporting  all 
grades  of  gasoline,  and  &e  other  line 
transporting  petroleum  distillates  such 
as  diesel  and  jet  fuel.  The  remainder  of 
the  system  from  Boise  to  Spokane 
consists  of  only  one  pipeline.  With 
upgrades  planned  for  completion  by 
early  1999.  the  SaU  Lake  Products 
Pipeline  System  will  transport  a  total  of 
70,000  bairels  per  day.  The  pipeUne 
route  crosses  a  variety  of  terrains, 
including  desert,  farmland,  moimtains, 
wetlands,  and  several  river  crossings. 
The  majority  of  the  route  is  through 
sparsely  peculated  areas,  with  the 
exception  of  Salt  Lake  City  and  Boise 
where  the  population  growth  has 
resulted  in  a  moderate  density  of 
residences  and  businesses  near  the 
right-of-way  (with  some  individual 
residences  and  businesses  adjacent  to 
the  right-of-way). 

5.  Pro|ect  Description 

The  following  risk  control  and 
monitoring  activities  would  be  included 
in  the  Order  OPS  issues  formally 
approving  the  Chevron  demonstration 
project. 

Risk  Control  Activities  on  the  Salt  Lake 
Products  Pipeline  System 

Chevron  intends  to  demonstrate  it 
operates  more  safely  with  a  risk 
management  program  in  place, 
providing  a  level  of  safety  and 
environmental  protection  that  exceeds 
protection  affoided  by  pipeline  safety 
requirements.  The  set  of  risk  control 
activities  that  Chevron  has  identified 
from  the  risk  assessments  of  the  Salt 
Lake  Products  Pipeline  System  are 
intended  to  provide  additional 
protection.  Chevron  is  not  requesting 
any  exemptions  from  current 
regulations  for  its  demonstration 
project. 

The  risk  control  activities  that 
Chevron  identified  from  its  1995  and 
1997  risk  assessments  on  the  Salt  Lake 
Products  Pipeline  System  wiU  be  the 
focus  of  the  demonstration  project.  The 
most  significant  risk  control  activities 
are  the  following: 
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•  Extemay  corrosion.  The  Chevron 
( »iTosion  maintenance  and  prevention 
irogram  meets  or  exceeds  all  regulatory 
equiiements  and  is  consistent  with 
lood  industry  practices.  As  with  all 
tipelines  that  have  been  operating  for 
everal  years,  there  are  some  locations 
vhere  the  company  is  concerned  about 
)ipe  coating  condition  and  ensuring  the 
tdequacy  of  cathodic  protection.  To 
ibtain  better  information  about  the 
mirrent  pipe  condition,  esi>ecially  areas 
where  corrosion  might  be  occurring,  the 
:ompany  intends  to  enhance  its 
:omprehensive  internal  inspection 
jrogram  by  linking  inspection  results 
(vith  identified  sensitive  environmental 
areas  (discussed  below).  Chevron  will 
run  an  inspection  device  through  the 
pipe  that  will  identify  pipe  geometric 
defects  such  as  dents,  gouges,  and  areas 
that  are  not  perfectly  round.  Then  a 
second  "intelligent"  pipe  inspection 
tool  will  be  us^  to  identify  locations 
where  there  has  been  metal  loss  due  to 
corrosion.  The  output  from  these 
inspection  tools  will  be  used  to  identify 
pipe  locations  where  corrosion  or  other 
problems  might  exist.  The  company  will 
then  excavate,  examine,  and,  if 
appropriate,  repair  any  damage  that  is 
discovered  at  these  sites. 

•  Geologic  hazards  in  the  form  of 
seismic,  scouring,  and  land  movement. 
Chevron  identified  these  hazards  in  the 
1995  risk  assessment  and  remediated 
several  key  locations.  However,  the 
company  still  believes  these  risks  need 
to  be  better  defined  and  addressed. 
Chevron  is  proposing  to  conduct  a 
geologic  hazard  assessment  that 
identifies  and  obtains  more  data  on  the 
areas  most  vulnerable  to  geologic 
hazards.  Chevron  will  use  this 
information  in  its  risk  control  and 
decision  making  process  to  identify  risk 
control  activities  to  address  significant 
geologic  threats. 

•  Mapping  Sensitive  Environmental 

Areas.  Another  feature  of  the  Chevron 
risk  management  demonstration  project 
is  to  develop  improved  approaches  to 
identify  and  adchress  risks  in  USAs.  This 
effort  will  include  mapping  sensitive 
environmental  areas  adjacent  to  the  Une 
using  the  Global  Positioning  System  and 
Geographic  Information  System.  This 
information  will  support  a  more 
thorough  investigation  of  environmental 
risks  on  the  pipeline  system  as  well  as 
improving  the  allocation  of  resources  to 
focus  on  potential  problems  in 
environmentally  sensitive  areas. 

Finally,  as  part  of  the  demonstration 
project,  Oievron  will  reassess  the  risks 
of  the  demonstration  site  every  two 
years  to  update  its  understanding  of 
risks.  Chevron  will  consult  with  OPS 
and  state  agencies  about  how  best  to 


address  the  results  of  these  risk 
assessments. 

Monitoring  Demonstration  Inject 
Effectiveness 

Chevron's  Demonstration  Project 
includes  performance  monitoring  to 
assiue  the  superior  protection  of  public 
safety  and  adiieve  other  project 
objectives.  A  key  element  of  the 
performance  monitoring  plan  is  a  set  of 
performance  measiues  that  would  track 
the  risk  reduction  on  the  Salt  Lake 
Products  Pipeline  System  over  time, 
track  the  growth  and  institutionalization 
of  risk  management  within  the 
company,  measure  the  effectiveness  of 
Chevron's  risk  control  activities,  and 
provide  a  basis  for  future  improvement. 
Examples  include: 

•  Risk  reduction  on  the 
demonstration  site  over  time.  Chevron 
will  analyze  the  results  from  the  1995. 
1997,  as  well  as  future  risk  assessments 
to  be  conducted  in  1999  and  2001,  to 
see  if  risk  is  being  reduced  on  the 
pipeline  over  time. 

•  Risk  management  program 
evolution  from  inception  five  years  ago 
imtil  present  day  and  through  the 
demonstration  project.  Chevron  will 
document  what  has  been  done  over  time 
to  make  the  program  and  processes 
more  effective,  and  how  the  risk  tools 
have  evolved  over  time.  For  example, 
initially  the  scope  of  the  Chevron 
program  was  assessing  risk  of  pipeUne 
systems,  but  the  program  has  evolved  to 
include  evaluating  all  Chevron  capital- 
funded  pipeline  projects  as  well  as 
Chevron  expense-funded  pipeline 
projects.  Risk  management  is  even  being 
employed  in  evaluating  potential 
management  system  changes,  such  as 
automation  and  manpower 
requirements. 

Chevron  will  report  performance 
measiue  data  and  project  progress 
regularly  to  OPS  throughout  the  foiu 
year  demonstration  period.  This 
information,  as  well  as  periodic  OPS 
audits,  will  assure  accountabiUty  for 
improved  performance. 

Section  B  of  the  Environmental 
Assessment  provides  more  detail  on 
Chevron's  proposed  project. 


6.  Regulatory  Perspective 

Why  OPS  Plans  to  Approve  This 
Project? 

OPS  is  considering  Chevron's 
proposed  project  for  the  Demonstration 
Program  because,  after  extensive  review, 
OPS  is  satisfied  that  the  proposal: 

A.  Provides  superior  protection  for  the 
demonstration  segment.  Chevron's  risk 
control  activities  for  the  Salt  Lake 
Products  Pipeline  System  exceed 


current  regulatory  requirements  to 
provide  additional  safety  and 
environmental  protection. 

B.  Offers  a  good  opportunity  to 
evaluate  risk  management  as  a 
component  of  the  Federal  pipeline 
safety  regulatory  program.  OPS  believes 
the  Demonstration  Program  could 
benefit  from  Chevron's  participation, 
given  some  of  the  distinguishing 
featiues  of  its  proposed  demonstration 
project,  including: 

•  Chevron  has  a  strong  corporate 
commitment  to  risk  man^ement,  and 
has  already  established  an  integrated 
and  comprehensive  risk  management 
program.  This  project  will  provide 
insights  into  how  a  company  efiiectively 
integrates  a  risk  management  program 
into  its  on-going  business  practices. 

•  Chevron  h^  already  completed  two 
risk  assessments  of  the  entire  proposed 
demonstration  project  system,  and  has 
already  developed  a  set  of  projects  to 
address  the  areas  of  highest  risk. 
Chevron  beUeves  it  can  demonstrate 
superior  performance  by  showing  that 
the  risk  management  program  is  an 
effective  addition  to  the  current 
regulations. 

•  Chevron's  proposed  project 
includes  using  risk  assessment  to 
develop  improved  approaches  to 
identify  and  address  risks  in  sensitive 
environmental  areas  (e.g.,  public  water 
systems,  sole  source  acquifers,  and 
habitats  of  critically  imperiled,  and 
threatened  and  endangered  s(>ecies). 
This  project  may  provide  useful  insights 
into  OPS's  current  multi-agency  efforts 
to  define  USAs. 

•  Chevron  is  not  requesting  any 
regulatory  exemption.  This  project  will 
demonstrate  how  a  company  can  use 
risk  management  to  achieve  superior 
performance  and  continued 
improvement  without  avoiding  required 
activities. 

•  This  project  will  demonstrate  how 
a  quantitative,  scenario-based  approach 
to  risk  assessment  can  be  effective  in 
identifying  and  addressing  pipeline 
risks. 

•  Chevron  is  one  of  the  few 
companies  that  has  truly  integrated  risk 
consideration  into  the  annual  capital 
budget  process.  The  process  and  its 
evolution  should  provide  OPS  useful 
insights  into  a  truly  integrated  and 
effective  risk  management  program. 

How  Will  OPS  Oversee  This  Project? 

After  Chevron's  risk  management 
demonstration  project  is  approved,  the 
PRT  consisting  of  OPS  headquarters  and 
regional  staff  and  state  pipelhie  safety 
officials  who  have  been  reviewing  the 
proposal,  will  monitor  the  project.  The 
PRT  is  designed  to  be  a  more 
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comprehensive  oversight  process  that 
draws  maximum  technical  experience 
and  perspective  from  all  affected  OPS 
regional  and  headquarters  offices,  and 
from  any  affected  state  agencies  that 
would  not  nonnally  provide  oversight 
on  interstate  transmission  projects. 

The  PRT  will  conduct  periodic  risk 
management  audits  to  observe  company 
performance  of  the  specific  terms  and 
conditions  of  the  OPS  Order  authorizing 
this  demonstration  project.  OPS  is 
developing  a  detailed  audit  plan, 
tailored  to  the  imique  requirements  of 
the  Chevron  Demonstration  Project. 
This  plan  will  describe  the  audit 
process  (e.g.,  types  of  inspections, 
methods,  and  their  frequency),  as  well 
as  specific  requirements  for  reporting 
information  and  performance  measiue 
data  to  OPS. 

OPS  retains  its  full  authority  to 
administer  and  enforce  all  regulations 
governing  pipeline  safety.  Chevron  is 
not  requesting  any  regulatory 
exemptions.  The  Salt  Lake  Products 
Pipeline  System  will  be  subject  to 
routine  OPS  inspection  to  ensure 
compliance  with  the  appUcable  Federal 
Pipeline  Safety  Regulations. 

Information  Provided  to  the  Public 

OPS  has  previously  provided 
infonnation  to  the  public  about  the 
Chevron  project,  and  has  requested 
public  comment,  using  many  different 
sources. 

1.  OPS  aired  several  electronic  "town 
meetings"  enabUng  viewers  of  the  two- 
way  live  broadcasts  to  pose  questions 
and  voice  concerns  about  candidate 
companies  (including  Chevron). 

2.  An  earlier  Federal  Register  notice 
(62  FR  53052;  October  10. 1997) 
informed  the  pubhc  that  Chevron  was 
interested  in  participating  in  the 
Demonstration  Program,  provided 
general  information  about  technical 
issues  and  risk  control  activities  to  be 
explored,  and  identified  the  geographic 
areas  the  demonstration  project  would 
traverse. 

3.  Since  August  1997,  OPS  has  used 
an  hitemet-accessible  data  system  called 
the  Pipeline  Risk  Management 
hiformaUon  System  (PRIMIS),  available 
via  the  OPS  Home  Page  at  http:// 
ops.dot.gov  to  collect,  update,  and 
exchange  information  about  all 
demonstration  candidates,  including 
Chevron. 

4.  At  a  November  19, 1997,  public 
meeting  OPS  hosted  in  Houston,  TX, 
Chevron  officials  presented  a  simunary 
of  the  proposed  demonstration  project 
and  answered  questions  fit)m  meeting 
attendees.  (Portions  of  this  meeting  were 
broadcast  on  December  4, 1997,  and 
March  26, 1998). 


5.  OPS  is  providing  a  prospectus, 
which  includes  a  map  of  the 
demonstration  pipeUne  segment,  to 
State  officials  and  community 
representatives  who  may  be  interested 
in  reviewing  project  information, 
providing  input,  or  monitoring  the 
progress  of  the  project. 

At  this  point,  OPS  has  received  no 
public  comment  on  Chevron's  proposal. 
This  notice  is  OPS's  final  request  for 
pubhc  comment  before  OPS  intends  to 
approve  Chevron's  participation  in  the 
Demonstration  Program. 

Issued  in  Washington,  DC  on  December  18, 
1998. 

Richard  B.  Felder. 

Associate  Administrator  for  Pipeline  Safety. 

Appendix:  Environmenial  Assessment 

A.  Background  and  Purpose 

A  Presidential  Directive  to  the  Secretary  of 
Transportation  (October  12, 1996)  stated  that 
in  implementing  the  Pipeline  Risk 
Management  Demonstration  Program:  "The 
Secretary  shall  require  each  project  to 
achieve  superior  levels  of  public  safety  and 
environmental  protection  when  compared 
with  regulatory  requirements  that  otherwise 
would  apply."  Thus,  the  process  to  select 
operators  for  this  Demonstration  Program 
involves  a  comprehensive  review  to  ensure 
that  the  proposed  project  will  provide  the 
superior  safety  and  environmental  protection 
required  by  this  Directive.  This  document 
siunmarizes  the  key  points  of  this  review  for 
Chevron  Pipe  Line  Company's  (Chevron's) 
demonstration  project,  and  evaluates  the 
safety  and  environmental  impacts  of  this 
proposed  project. 

This  docimient  was  prepared  in 
accordance  with  section  102(2)(c]  of  the 
National  Environmental  Policy  Act  (42  U.S.C. 
4332),  the  Council  on  Environmental  Quality 
regulations  (40  CFR  Parts  1500-1508),  and 
Department  of  Transportation  Order  5610.1c, 
Procedures  for  Considering  Environmental 
Impacts. 

B.  Description  of  the  Proposed  Action 

As  a  result  of  a  comprehensive  review  of 
the  risk  management  demonstration  project 
Chevron  has  proposed,  the  Office  of  Pipeline 
Safety  (OPS)  proposes  to  approve  this  project 
for  participation  in  the  Demonstration 
Program. 

The  Chevron  project  would  involve  the 
following  pipeline  segment: 

(1)  The  330-mile  portion  of  the  Salt  Lake 
Products  Pipeline  System  from  Salt  Lake 
City,  Utah  to  Boise,  Idaho. 

The  OPS  Project  Review  Team  that 
conducted  this  review  has  concluded  the 
Chevron  project  will: 

(1)  Provide  superior  safety  and 
environmental  protection  for  the  pipeline 
segment  proposed  for  the  demonstration 
project;  and 

(2)  Offer  a  good  opportunity  to  evaluate 
risk  management  as  a  component  of  the 
Federal  pipeline  safety  regulatory  program. 

The  Project  Review  Team  evaluated  the 
project  according  to  review  protocols  and 


criteria  available  on  PRIMIS.  This  evaluation 
is  documented  in  "OPS  Project  Review  Team 
Evaluation  of  Chevron  Demonstration 
Project."  As  a  candidate  for  the  Pifwline  Risk 
Management  Demonstration  Program, 
Chevron  has  conducted  thorough  and 
systematic  risk  assessments  to  identify 
hazards  and  risks  associated  with  operating 
the  demonstration  segment.  The  process  used 
for  performing  these  risk  assessments  is 
described  in  "OPS  Project  Review  Team 
Evaluation  of  Chevron  Demonstration 
Project". 

Chevron  has  a  strong,  fiiUy 
institutionalized  risk  management  program 
that  it  has  developed  and  refined  through 
five  years  of  application  on  all  of  its  pipeline 
systems.  The  foundation  of  the  Chevron 
program  is  a  very  systematic  risk  assessment 
process.  This  investigative  process  involves  a 
comprehensive  examination  of  the  entire 
pipeline  looking  for  possible  sources  of  risk, 
modeling  potential  accident  scenarios 
represented  by  these  threaU,  and  quantifying 
the  relative  importance  of  the  risks.  The 
examination  of  potential  consequences 
includes  public  and  worker  safety  as  well  as 
health  effects,  impacts  on  the  environment, 
and  maintaining  service  to  Chevron's 
customers.  The  Chevron  risk  management 
program  incorporates  a  well  docim:iented 
Risk  Management  Program  Manual  which 
includes  a  comprehensive  set  of  risk 
management  implementing  procedures. 
Chevron  effectively  involves  experienced 
field  personnel  in  the  risk  management 
process.  This  comprehensive  approach  to 
risk  management  typically  discovers  risks 
that  might  not  have  been  addressed  through 
compliance  with  existing  regulations. 

Chevron  is  not  requesting  exemptions  from 
current  regulations  for  its  proposed 
demonstration  project.  The  set  of  risk  control 
activities  that  have  been  identified  &t>m  the 
risk  assessments  of  the  Salt  Lake  Products 
Pipeline  System  (described  below)  go  beyond 
current  pipeline  safety  requirements  to 
provide  additional  protection.  Chevron 
intends  to  demonstrate  it  operates  more 
safely  with  a  risk  management  program  in 
place,  providing  a  level  of  safety  and 
environmental  protection  that  exceeds 
current  regulations. 

Chevron  has  completed  two  risk 
assessments  on  the  Salt  Lake  Products 
Pipeline  System:  the  first  in  1995  and  the 
second  in  April  1997.  Based  on  the  results  of 
these  risk  assessments.  Chevron  has 
developed  a  set  of  risk  control  activities  that 
address  the  areas  of  highest  risk.  The 
following  are  the  most  significant  activities 
that  will  be  applied  to  the  330-mile 
demonstration  segment  and  will  be  the  focus 
of  the  Chevron  demonstration  project: 
•  External  corrosion.  The  Chevron 
corrosion  maintenance  and  prevention 
program  meets  or  exceeds  all  regulatory 
requirements  and  is  consistent  with  good 
industry  practices.  As  with  all  pipelines  that 
have  been  operating  for  several  years,  there 
are  some  locations  where  the  company  is 
concerned  about  pipe  coating  condition  and 
ensuring  the  adequacy  of  cathodic  protection. 
To  obtain  better  information  about  the 
current  pipe  condition,  especially  areas 
where  corrosion  might  be  occurring,  the 
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(  ompany  intends  to  enhance  its 
(  omprehensive  internal  inspection  program 
by  linking  inspection  results  with  identified 
«nsitive  environmental  areas  (discussed 
telow).  Chevron  will  run  an  inspection 
levice  through  the  pipe  that  will  identify 
>ipe  geometric  defects  such  as  dents,  gouges, 
ind  areas  that  are  not  perfectly  round.  Then 
t  second  "intelligent"  pipe  inspection  tool 
vill  be  used  to  identify  locations  where  there 
las  been  metal  loss  due  to  corrosion.  The 
mtput  from  these  inspection  tools  will  be 
ised  to  identify  pipe  locations  where 
»rro8ion  or  other  problems  might  exist.  The 
»>mpany  will  then  excavate,  examine,  and,  if 
ippropriate,  repair  any  damage  that  is 
discovered  at  these  sites. 

•  Geologic  hazards  in  the  form  of  seismic, 
scouring,  and  land  movement.  Chevron 
identified  these  hazards  in  the  1995  risk 
■messment  and  remediated  several  key 
locations.  However,  the  company  still 
Believes  these  risks  need  to  be  better  defined 
and  addressed.  Chevron  is  proposing  to 
conduct  a  geologic  hazard  assessment  that 
identifies  and  obtains  more  data  on  the  areas 
most  vulnerable  to  geologic  hazards.  Chevron 
wrill  use  this  information  in  its  risk  control 
and  decision  n><«lcing  process  to  identify  risk 
control  activities  to  address  significant 
gBologic  threats. 

•  Mapping  Sensitive  Environmental  Areas. 
Another  feature  of  the  Chevron  risk 
management  demonstration  project  is  to 
develop  improved  approaches  to  identify  and 
address  risks  in  Unusually  Sensitive  Areas 
(USAs).  (The  USA  definition  will  appear  in 
American  Petroleum  Institute  (API)  guidance 
to  be  published  during  the  first  quarter  of 
1999.  Examples  of  USA  candidates  would  be 
public  water  systems  and  threatened  and 
endangered  species.)  This  effort  will  include 
mapping  sensitive  environmental  areas 
adjacent  to  the  line  using  the  Global 
Positioning  System  and  Geographic 
Information  System.  This  information  will 
8iq>port  a  more  thorough  investigation  of 
environmental  risks  on  the  pipeline  system 
as  well  as  improving  the  allocation  of 
resources  to  focus  on  potential  problems  in 
environmentally  sensitive  areas. 

Finally,  as  part  of  the  demonstration 
project,  Qievron  will  reassess  the  risks  of  the 
deinonstration  site  every  tvro  years  to  update 
its  understanding  of  risks.  Chevron  will  share 
the  results  of  these  risk  assessments  with 
OPS. 

C.  Purpose  and  Need  for  Action 

As  authorized  by  Congress,  OPS  is 
conducting  a  structured  Demonstration 
Program  to  evaluate  the  use  of  a 
comprehensive  risk  management  approach  in 
the  operations  and  regulation  of  interstate 
pipeline  focilities.  This  evaluation  is  being 
poformed  under  stricdy  controlled 
conditions  through  a  set  of  demonstration 
projects  being  conducted  with  interstate 
pijMline  operators.  Through  the 
Demonstration  Program,  OPS  will  determine 
whether  a  risk  management  approach, 
properly  implemented  and  monitored 
through  a  formal  risk  management  regulatory 
framework,  achieves: 

(1)  Superior  safety  and  environmental 
protection;  and 


(2)  Increased  efficiency  and  service 
reliability  of  pipeline  operations. 

In  )ime,  1997,  Chevron  submitted  a  Letter 
of  Intent  to  OPS  asking  to  be  considered  as 
a  Demonstration  Program  candidate.  Using 
the  consultative  process  described  in 
Appendix  A  of  the  Requests  for  Application 
for  the  Pipeline  Risk  Management 
Demonstration  Program  (62  FR 14719), 
published  on  March  27, 1997,  OPS  is 
satisfied  that  Chevron's  proposal  will  provide 
superior  safety  and  environmental 
protection,  and  is  prepared  to  finalize  the 
agreement  with  Chevron  on  the  provisions 
for  the  demonstration  project 

D.  Alternatives  Considered 

OPS  has  considered  three  alternatives: 
approval  of  the  Chevron  risk  management 
demonstration  project  as  proposed  in 
Chevron's  application;  denial  of  the  Chevron 
demonstration  project;  or  approval  of  the 
project  with  certain  modifications  to 
Chevron's  application. 

OPS's  preferred  alternative  is  to  approve 
the  Chevron  demonstration  project.  OPS  is 
satisfied  that  the  proposal  will  not 
significantiy  afiisct  the  surrounding 
environment.  OPS  expects  the  project  will 
lead  to  superior  levels  of  safety  and 
environmental  protection  than  provided 
under  current  regulatory  requirements, 
because  of  the  ictentification  and  analysis  of 
effective  risk  control  activities.  Increased 
sharing  between  OPS  and  Chevron  about 
potential  pipeline  risks  will  increase  OPS's 
knowledge  and  awareness  about  potential 
pipeline  threats,  provide  earlier  opportunity 
to  consider  appropriate  risk  control  options, 
and  thereby  sumrart  a  more  effective 
regulatory  role  in  improving  safety  and 
environmental  protection. 

If  OPS  denied  the  project,  it  would  lose 
valuable  information  concerning  the  sources 
of  risks  to  Chevron's  pipeline  system  and  the 
most  effective  means  of  managing  these  risks. 
Denial  would  also  significantiy  diminish 
OPS's  ability  to  evaluate  the  effectiveness  of 
an  institutioiulized,  integrated,  and 
comprehensive  risk  management  program  in 
producing  superior  performance,  and  would 
hinder  OPS's  ability  to  satisfy  the  objectives 
of  the  Risk  Management  Demonstration 
Program,  and  the  requirements  of  the 
previously  mentioned  Presidential  Directive. 

All  of  the  issues  raised  by  OPS,  state 
regulators,  and  other  stakeholders  about 
Chevron's  proposed  project  have  been 
discuned  within  the  consultative  process, 
resolved  to  OPS's  satisfection,  and  reflected 
in  Chevron's  application.  Thus,  we  do  not 
see  any  need  to  modify  Chevron's  proposal. 

£.  Affected  Environment  and  Enviroimiental 
Consequences 

The  Salt  Lake  ProducU  Pipeline  System  is 
composed  of  706  miles  of  pipeline  right-of- 
way  that  originates  at  Chevron's  Salt  Lake 
Qty  refinery  and  distributes  refined  product 
(gasoline,  diesel,  jet  fuel)  throughout  the 
SUtes  of  Utah,  Idaho,  Oregon,  and 
Washington.  Chevron  has  proposed  the  330- 
mile  portion  of  the  system  between  Salt  Lake 
City,  Utah  and  Boise,  Idaho  as  its 
demonstration  project  The  transported 
pioducU  meet  the  49  CFR  part  195  definition 


of  petroleum  products  in  that  they  are 
flammable,  toxic  or  corrosive.  This  means 
that  the  highest  priority  for  OPS  and  Chevron 
is  ensiuing  that  pipeline  leaks  and  ruptures 
do  not  occur.  Through  risk  management. 
Chevron  intends  to  continuously  improve  the 
level  of  safety  and  environmental  protection 
associated  with  operating  this  system. 

Gasoline,  diesel,  and  jet  fuel  are  stable, 
flammable  liquids.  However,  under  rare 
circumstances,  spills  may  result  in  the 
acctmiulation  of  highly  flammable,  heavier 
than  air  vapors  in  low  areas.  These  vapors 
may  also  spread  along  the  ground  away  from 
the  spill  site.  Ignition  of  the  vapor  trail  may 
occur  if  an  ignition  source  is  present. 
Localized  damage  created  by  a  fire  in  the 
vicinity  of  the  release  could  occur.  These 
products  form  carbon  oxides  and  various 
hydrocarbons  which  are  dispersed  into  the 
atmosphere  when  burned.  These  products 
will  also  float  on  water,  and  large  spills  have 
been  known  to  result  in  kills  of  fish  and  other 
aquatic  life. 

The  Salt  Lake  ProducU  Pipeline  System 
has  experienced  five  relatively  small 
reportable  releases  since  1990.  Two  of  these 
releases  were  caused  by  damage  from  third 
parties  excavating  near  the  line;  two  events 
resulted  from  external  corrosion;  and  the 
final  release  was  due  to  a  welding  defect.  The 
volimie  of  product  released  from  the  line  in 
each  instance  was  relatively  small — the 
largest  being  approximately  365  barrels  of  jet 
fuel  that  occtirred  after  an  excavator  pierced 
the  line.  The  other  four  releases  ranged  from 
88  barrels  to  200  banek.  None  of  these 
releases  resulted  in  injuries  to  pipeline 
personnel  or  members  of  the  public,  or 
caused  a  firs  or  explosfon.  The 
enviroiunental  impacts  in  each  case  were 
localized,  cleaned  to  the  satisfaction  of 
regulatoty  agencies,  and  caused  no 
permanent  environmental  damage. 

Chevron  is  not  requesting  any  exemptions 
from  current  regulations.  "The  set  of  risk 
control  activities  that  have  been  identified 
from  the  risk  assessments  of  the  Salt  Lake 
ProducU  Pipeline  System  (previously 
mentioned)  go  beyond  the  requiremenU  of 
existing  regulations  to  provicfe  additional 
protection. 

During  the  course  of  the  consultation, 
Chevron  presented  the  resulu  of  its  risk 
control  and  decision  support  process  that 
identified  the  risk  control  activities  it 
proposes  to  implement  on  iu  proposed 
demonstration  site.  The  OPS  Project  Review 
Team  carefully  reviewed  these  activities  and 
has  concluded  that  superior  protection 
would  be  provided.  As  sUted  previously,  all 
of  these  risk  control  activities  go  beyond  the 
existing  regulations  in  providing  additional 
assurance  of  safety.  The  OPS  review  looked 
for  potentially  negative,  unintended 
outcomes  from  the  proposed  activities  but 
did  not  identify  any  significant  negative 
impacu.  OPS  has  concluded  that  Chevron's 
proposed  risk  control  activities  when 
combined  with  the  existing  company 
practices  (which  comply  with  and  in  some 
cases  exceed  49  CFR  part  195  requiremenU) 
will  reduce  the  likelihood  and  consequences 
of  pipeline  acddenU  and  leaks  along  the 
demonstration  segment 
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F.  Environmental  Justice  Considerations 

In  accordance  with  Executive  Order  12898 
(Federal  Actions  to  Address  Environmental 
Justice  in  Minority  and  Low-Income 
Populations),  OPS  has  considered  the  effects 
of  the  demonstration  project  on  minority  and 
low-income  populations.  As  explained 
above,  this  project  will  not  result  in  any 
significant  environmental  impacts,  because 
Chevron  will  be  complying  with  current 
applicable  pipeline  safety  regulations. 
Residents  along  the  segment  will  have  the 
same  level  of  protection  that  they  presently 
have,  regardless  of  the  residents'  income 
level  or  minority  status.  Therefore,  the 
proposed  project  does  not  have  any 
disproportionately  high  or  adverse  health  or 
environmental  effects  on  any  minority  or 
low-income  populations  near  the 
demonstration  facility.   ■ 

G.  Information  Made  Available  to  States, 
Local  Governments,  and  Individuals 

Since  August  1997,  OPS  has  used  an 
Internet-accessible  data  system  called  the 
Pipeline  Risk  Management  Information 
System  (PRIMIS),  available  via  the  OPS 
Home  Page  at  http://ops.dot.gov,  to  collect, 
update,  and  exchange  information  about  all 
demonstration  candidates,  including 
Chevron.  OPS  has  made  the  following 
docimients  publicly  available  through 
PRIMIS,  and  incorporates  them  by  reference 
into  this  environmental  assessment: 

(1)  "Demonstration  Project  Prospectus: 
Chevron  Pipe  Line  Company",  available  by 
contacting  Elizabeth  M.  Callsen  at  202-366- 
4572.  Includes  a  map  of  the  demonstration 
segment.  Purpose  is  to  reach  the  public,  local 
officials,  and  other  stakeholders,  and  to 
solicit  their  input  about  the  proposed  project. 
The  prospectus  has  been  mailed  to  Local 
Emergency  Plaiming  Committees  (LEPC)  and 
other  local  safety  officials.  Regional  Response 
Teams  (RRT)  representing  other  federal 
agencies,  state  pipeline  safety  officials, 
conference  attendees,  and  members  of  public 
interest  groups. 

(2)  "Chevron  Pipe  Line  Company — 
Application  for  DOT-OPS  Risk  Management 
Demonstration  Program". 

(3)  "OPS  Project  Review  Team  Evaluation 
of  Chevron  Demonstration  Project". 

(4)  Notice  of  Intent  to  Approve  Project, 
published  concurrently  with  this 
environmental  assessment. 

OPS  has  provided  additional  information 
to  the  public  about  the  Chevron  project,  and 
has  requested  public  comment,  using  many 
different  sources.  OPS  aired  four  electronic 
broadcasts  (June  5, 1997;  September  17, 1997; 
December  4, 1997;  and  March  26, 1998) 
reporting  on  demonstration  project  proposals 
(including  Chevron's  proposal).  An  earlier 
Federal  Register  notice  (62  FR  53052; 
October  10, 1997)  informed  the  public  that 
Chevron  was  interested  in  participating  in 
the  Demonstration  Program,  provided  general 
information  about  technical  issues  and  risk 
control  activities  to  be  explored,  and 
identiHed  the  geographic  areas  the 
demonstration  project  would  traverse. 

At  a  November  19, 1997,  public  meeting 
OPS  hosted  in  Houston,  TX,  Chevron 
officials  presented  a  simimary  of  the 
proposed  demonstration  project  and 


answered  questions  from  meeting  attendees. 
(Portions  of  this  meeting  were  broadcast  on 
December  4. 1997  and  March  26, 1998.) 

No  issues  or  concerns  about  Chevron's 
proposal  have  been  raised. 

H.  Listing  of  the  Agencies  and  Persons 
Consulted,  Including  Any  Consultants 

Persons/ Agencies  Directly  Involved  in 
Project  Evaluation 

Stacey  Gerard,  OPS/US.  Department  of 

Transportation 
Tom  Fortner,  OPS/U.S.  Department  of 

Transportation 
Elizabeth  Callsen,  OPS/U.S.  Department  of 

Transportation 
Bruce  Hansen,  OPS/U.S.  Department  of 

Transportation 
Edward  Ondak,  OPS/U.S.  Department  of 

Transportation 
Joseph  Robertson,  OPS/Westem  Region/U.S. 

Department  of  Transportation 
Kent  Evans,  Utah  Department  of  Commerce 
Dennis  Lloyd,  Washington  Utilities  and 

Transportation  Commission 
Steve  Rieger,  Washington  Utilities  and 

TransfHDrtation  Commission 
Robert  Brown,  Cycia  Corporation 

(Consultant) 
Jim  Quilliam,  CycIa  Corporation  (Consultant) 

Persons/ Agencies  Receiving  Briefings/Project 
Prospectus/Requests  for  Comment 

Regional  Response  Team  (RRT),  Regions  8 
&  10,  representing  the  Environmental 
Protection  Agency;  the  Coast  Guard;  the  U.S. 
Departments  of  Interior,  Commerce,  Justice, 
Transportation,  Agriculture,  Defense,  State, 
Energy,  Labor;  Health  and  Human  Services; 
the  Nuclear  Regulatory  Commission;  the 
General  Services  Administration;  and.  the 
Federal  Emei^gency  Management  Agency 
(RRT  Co-Chairs:  Doug  Skie,  EPA  Region  8; 
Cdr.  Ed  Stanton,  Coast  Guard  8th  District; 
James  Everts,  EPA  Region  10;  and  Capt. 
James  Morris,  Coast  Guard  13th  District). 

/.  Conclusion 

Based  on  the  above-described  analysis  of 
the  proposed  risk  management 
demonstration  project,  OPS  has  determined 
that  there  are  no  significant  impacts 
associated  with  this  aaion. 

[FR  Doc.  98-34145  Filed  12-23-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 
[STB  Dociwt  No.  AB-«7  (Sub-No.  44X)] 

Soo  Line  Railroad  Company— 
At}andonment  Exemption— in  St  Louis 
County,  MN 

Soo  Line  Railroad  Company  (Soo)  has 
filed  a  notice  of  exemption  under  49 
CFR 1152  Subpart  F— Exempt 
Abandonments  to  abandon  an 
approximately  1.18+/ -mile  portion  of 
the  West  Duluth  Line  betvtreen  milepost 
464.25+/  and  milepost  465.43+/  in  West 


Duluth.  St.  Louis,  County,  MN.i  The 
line  traverses  United  States  Postal 
Service  Zip  Code  55802. 

Soo  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  any  overhead  traffic 
formerly  handled  on  the  line  can  be 
rerouted  over  other  lines;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surface  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 
(historic  reports),  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  LC.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effective  on  January  23, 1999,  unless 
stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
environmental  issues,^  formal 
expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c)(2),3  and  trail 
use/rail  banking  requests  under  49  CFR 
1152.29  must  be  filed  by  January  4, 
1999.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  January  13, 


'  Pursuant  to  49  CFR  1150.50(d)(2).  the  railroad 
must  file  a  verified  notice  with  the  Board  at  least 
50  days  before  the  abandonment  or  discontinuance 
is  to  be  consummated.  The  applicant  in  its  verified 
notice,  indicated  a  proposed  consummation  date  of 
January  25.  1999.  However,  because  the  verified 
notice  was  filed  on  December  7, 1998, 
consummation  may  not  take  place  prior  to  January 
26. 1999.  Applicant's  representative  has  been 
contacted  and  has  confirmed  that  the  correct 
consummation  date  is  on  or  after  January  26. 1999. 

2  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  of  Out- 
of-Senrice  Fail  Lines.  5 1.CC.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

'  Each  offer  of  financial  assistance  must  be 
accompanied  by  the  filing  fee,  which  currently  is 
set  at  $1000.  See  49  CFR  1002.2(0(25). 
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I  999,  with:  Surface  Transportation 
Board,  Office  of  the  Secretary,  Case 
tntrol  Unit,  1925  K  Street,  NW, 
'ashington,  DC  20423. 
A  copy  of  any  petition  filed  with  the 

-d  should  be  sent  to  applicant's 
jpresentative:  Larry  D.  Stams,  Esq., 
Xeonard,  Street  and  Deinard 
Professional  Association,  150  South 
Fifth  Street,  Smte  2300,  MinneapoUs, 
MN  55402. 

If  the  verified  notice  contains  false  or 
1  oisleading  information,  the  exemption 
void  ab  initio. 

Soo  has  tiled  an  environmental  report 
^  vhich  addresses  the  abandonments 
iffects,  if  any,  on  the  environment  and 
listoric  resources.  The  Section  of 
^vironmental  Analysis  (SEA)  will 
ssue  an  environmental  assessment  (EA) 
by  December  29, 1998.  Interested 
irsons  may  obtain  a  copy  of  the  EA  by 
iting  to  SEA  (Room  500,  Surface 
.ansportation  Board,  Washington,  DC 
!0423)  or  by  calling  SEA,  at  (202)  565- 
545.  Comments  on  environmental  and 
istoric  preservation  matters  must  be 
[led  within  15  days  after  the  EA 
wcomes  available  to  the  public. 

Environmental,  historic  preservation, 
mbUc  use,  or  trail  use/rail  banking 
»nditions  will  be  imposed,  where 
ippropriate,  in  a  subsequent  decision. 
Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  Soo  shall  file  a  notice  of 
xmsiunmation  with  the  Board  to  signify 
hat  it  has  exercised  the  authority 
{ranted  and  fully  abandoned  the  line.  If 
:x>nsummation  has  not  been  effected  by 
Soo's  filing  of  a  notice  of  consummation 
}y  December  24, 1999.  and  there  are  no 
legal  or  regulatory  barriers  to 
consummation,  the  authority  to 
abandon  will  automatically  expire. 
Board  decisions  and  notices  are 
available  on  our  website  at 
'WWW.STB.DOT.GOV." 

Decided:  December  17, 1998. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vemon  A.  Williams, 
Secretary. 

(FR  Doc.  9S-34022  Filed  12-23-98;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Proposed  Collection;  Comment 
Request;  North  American  Free  Trade 
Agreement  Duty  Deferral 

ACTION:  Notice  and  request  for 
comments. 

summary:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
pubUc  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  North 
American  Free  Trade  Agreement  Duty 
Deferral.  This  request  for  comment  is 
being  made  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13;  44  U.S.C.  3505(c)(2)). 
DATES:  Written  comments  should  be 
received  on  or  before  February  22, 1999, 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Information 
Services  Group,  Attn.:  J.  Edgar  Nichols, 
1300  Pennsylvania  Avenue,  NW,  Room 
3.2C.  Washington.  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  U.S.  Customs 
Service.  Attn.:  J.  Edgar  Nichols,  1300 
Pennsylvania  Avenue  NW,  Room  3.2C, 
Washix^on,  DC  20229.  Tel.  (202)  927- 
1426. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  pubUc  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  ptirsuant  to  the  Paperwork 
Reduction  Act  of  1995  (PubUc  Law  104- 
13;  44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (1)  whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utifity;  (b)  the  acctiracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information:  (c)  ways  to 
enhance  the  quaUty,  utiUty,  and  clarity 
of  the  information  to  be  collected:  (d) 


ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 
information.  The  comments  that  are 
submitted  will  be  siunmarized  and 
included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(0MB)  approval.  All  comments  will 
become  a  matter  of  pubUc  record.  In  this 
document  Customs  is  soUciting 
comments  concerning  the  following 
information  collection: 

Title:  North  American  Free  Trade 
Agreement  Duty  Deferral. 

OMB  Number:  1515-0208. 

Fonn  Number:  N/A. 

Abstract:  The  North  American  Free 
Trade  Agreement  Duty  Deferral  Program 
prescribe  the  documentary  and  other 
requirements  that  must  be  followed 
when  merchandise  is  withdrawn  from  a 
U.S.  duty-deferral  program  for 
exportation  to  anodier  NAFTA  country. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Businesses, 
Individuals.  Institutions. 

Estimated  Number  of  Respondents: 
1.783. 

Estimated  Time  Per  Respondent:  120 
hours. 

Estimated  Total  Annual  Burden 
Hours:  250.000. 

Estimated  Total  Annualized  Cost  on 
the  Public:  $3,900,000. 

Dated:  December  17, 1998. 
I.EdgwNicliob. 

Team  Leader,  Information  Services  Group. 
[FR  Doc  98-34175  Filed  12-23-98;  8:45  am] 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  edKoriaJ  corrections  of  previously 
published  Presidential,  Rule.  Proposed  Rule, 
and  Hotjce  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  AGRICULTURE 
Rural  Utilities  Service 
7  CFR  Part  1780 

RiN067^AB33 

Environmental  Policies  and 
Procedures 

Correction 

In  rule  document  98-32882  beginning 
on  page  68648.  in  the  issue  of  Friday, 
December  11, 1998,  make  the  following 
coirection: 

S  1780.33    [Corrected] 

On  page  68655,  in  the  second  colmnn. 
after  paragraph  (0(2),  in  the  4th  line, 
"revising"  should  read  "reserving". 

BIUJNQ  COOE  1S0M1-O 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK-9SM41(MW-P  and  AA-10534] 
Alaska  Native  Claims  Selection 
Correction 

In  notice  docimient  98-32386 
beginning  on  page  67492  in  the  issue  of 
Monday,  December  7, 1998,  the  docket 
number  is  corrected  to  read  as  set  forth 
above. 

BiUMQ  COOE  1906-01-O 


Federal  Register 

Vol.  63,  No.  247 

Thursday,  December  24.  1998 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 
8  CFR  Part  214 

PNS  1962-88] 


RIN  1115-AF31 

Petitioning  Requirements  for  the  H-1B 
Nonimmigration  Classification  Under 
Public  Law  105-277 

Correction 

In  rule  document  98-31953, 
beginning  on  page  65657,  in  the  issue  of 
Monday,  November  30, 1998,  make  the 
following  corrections: 

§214.2    [Convctod] 

1.  On  page  65660.  in  the  first  column, 
in  §  214.2(h)(19)(iii)(C),  in  the  fourth 
line,  "of  should  read  "or". 

2.  On  the  same  page,  in  the  same 
column,  in  the  same  paragraph,  in  the 
15th  line,  "not"  should  be  removed. 

BILLINQ  OOOE  1SOUH-0 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  701 

Organization  and  Operations  of 
Federal  Credit  Unions;  Corporate 
Credit  Unions;  Credit  Union  Service 
Organizations;  Advertising 

Correction 

In  rule  document  98-5450  beginning 
on  p^e  10743,  in  the  issue  of  Thursday, 
March  5, 1998,  make  the  following 
correction: 

§701.36    [CorrMted] 

On  page  10756.  in  the  second  column, 
§  701,36.  in  the  second  line."(a)(4)(iv)" 
should  read  "(b)(4)(iv)", 

WUMQ  COOE  1SOM1-0 


DEPARTMENT  OF  JUSTICE 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart39 

[Doclwt  No.  •84IM-221-AD;  Amwidment  39- 
10950;  AO98-26-10] 


Immigration  and  Naturalization  Service    ^^  2120-AA64 


PNS1938-«8] 

Filing  for  Applications  and  Petitions 
for  Treaty  Trader  and  Treaty  Investor 
(E)  and  Allen  Entrepreneur  (EB-6) 
Classification 

Correction 

In  notice  document  98-32237, 
beginning  on  page  67135.  in  the  issue  of 
Friday,  December  4, 1998,  make  the 
following  correction: 

On  page  67135,  in  the  third  column, 
in  the  second  full  paragraph,  in  the  first 
line,  "[Insert  date  of  pubUcation  in  the 
Federal  Register]"  should  read 
"December  4, 1998". 

BH.UNG  COOE  1SO»«1-0 


Airworttiiness  Directives;  Dassault 
Model  Mystere-Falcon  20  Series 
Airplanes,  Fan  Jet  Falcon  Series 
Airplanes,  and  Fan  Jet  Falcon  Series 
D.  E,  and  F  Series  Airplanes 

Correction 

In  rule  document  98-33390  beginning 
on  page  70004  in  the  issue  of  Friday. 
December  18. 1998.  make  the  following 
correction: 

§39.13    [Conectad] 

On  page  70005.  in  §  39.13.  in  the 
airworthiness  directive,  in  the  first 
column,  in  paragraph  (e).  "January  22. 
1998"  should  read  "January  22. 1999". 

HLLMG  CODE  ISOMM-O 
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I CPARTMENT  OF  THE  TREASURY 

I  Mice  of  ttie  Comptroller  of  the 
liurrency 


2CFRPart10 
(Pocket  No.  98-oq 

t1557-ABe2 
nicipai  Securities  Dealers 

%]orrection 

In  rule  dociunent  98-14016,  corrected 
I  it  page  35309  in  the  issue  of  Monday, 


Jime  29. 1998,  make  the  following 
correction: 

{  10.2    [CornKladl 

On  page  29094,  in  the  second  column, 
in  §  10.2  (a),  the  second  sentence  shoiUd 
be  removed." 

BILUNQ  COOE  1«Oft«1-0 
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Department  of 
Agriculture 


Agricultural  Marketing  Service 


7  CFR  Part  999 
Revised  Quality  and  Handling 
Requirements  and  Entry  Procedures  for 
Imported  Peanuts  for  1999  and 
Subsequent  Import  Periods;  Final  Rule 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Martceting  Sarvic* 

7CFRPart999 

[Doclwt  No.  FV98-M9-1  FR] 

Raviaad  Quality  and  Handling 
Raqulremants  and  Entry  Procedures 
for  Imported  Peanuts  for  1999  and 
Subsequent  Import  Periods 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Final  rule. 


SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting,  as 
a  final  rule,  with  several  modifications, 
the  provisions  of  a  proposed  rule 
relaxing  certain  quality  requirements; 
modifying  entry  procedures;  revising 
handling  requirements;  reducing  the 
reporting  burden;  and  establishing  a 
new  reporting  period  for  peanuts 
imported  into  the  United  States.  Seven 
comments  were  received  and  are 
addressed  in  this  final  rule.  Changes  to 
the  quality  and  handling  requirements 
make  the  import  requirements 
consistent,  as  required  by  law,  with 
regulations  covering  domestically- 
produced  peanuts  under  Marketing 
Agreement  No.  146  (Agreement). 
Changes  to  import  procedures  and 
reporting  requirements  by  the 
Agricultural  Marketing  Service  (AMS) 
will  improve  efficiency  of  the 
importation  process,  ease  the  reporting 
burden,  and  provide  importers  with 
more  time  to  meet  peanut  import 
regulation  requirements.  This  final  rule 
continues  safeguard  measiues  which 
prevent  non-edible  imported  peanuts 
fit)m  being  used  in  hiunan  consumption 
outlets  in  the  United  States.  This  rule 
will  benefit  peanut  importers,  handlers, 
and  consumers  by  helping  to  ensure  that 
all  peanuts  in  the  domestic  marketplace 
comply  with  the  same  quality  standards. 
EFFECTIVE  DATE:  January  1. 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Tichenor,  Marketing  Specialist. 
Marketing  Order  A(Lninistration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  PO  Box  96456,  room 
2525-S.  Washington,  DC  20090-6456; 
telephone:  (202)  720-6862,  or  fax:  (202) 
720-5698.  Small  businesses  may  request 
information  on  compliance  with  this 
regulation  by  contacting:  Jay  Guerber  at 
the  same  address  and  fax  number, 
telephone:  (202)  720-2491.  You  may 
also  view  the  marketing  agreements  and 
orders  small  business  compliance  guide 
at  the  following  website:  http:// 
www.ams.usda.gov/fv/moab.html. 
SUPPLEMENTARY  INFORMATION:  This  final 
rule  amends  the  peanut  import 


regulation  (7  CFR  999.600)  issued  June 
11, 1996,  and  published  in  the  Federal 
Register  (61  FR  31306.  June  19, 1996), 
which  regulates  the  quality  of  peanuts 
imported  into  the  United  States. 
Amendments  to  the  regulation  were 
issued  December  31, 1996  (62  FR  1269, 
January  9, 1997)  and  September  19, 
1997  (62  FR  50243,  September  25, 
1997). 

The  import  regulation  is  effective 
under  subparagraph  (l)(2)  of  section 
108B  of  the  Agricultural  Act  of  1949  (7 
U.S.C.  1445C3)  (Act),  as  amended 
November  28, 1990,  and  August  10, 
1993.  and  section  155  of  the  Federal 
Agricultiue  Improvement  and  Reform 
Act  of  1996  (7  U.S.C.  7271).  These 
statues  provide  that  the  Secretary  of 
Agriculture  (Secretary)  shall  require  that 
all  peanuts  in  the  domestic  and  export 
markets  fully  comply  with  all  quality 
standards  under  Marketing  Agreement 
No.  146  (7  CFR  part  998)  (Agreement), 
issued  pursuant  to  the  Agricultural 
Marketing  Agreement  Act  of  1937 
(AMAA),  as  amended  (7  U.S.C.  601- 
674).  The  handling  requirements  in  this 
rule  are  the  same  as,  or  similar  to.  those 
recommended  by  the  Peanut 
Administrative  Committee  (Committee 
or  PAC),  the  administrative  agency  that 
oversees  the  Agreement's  quality 
assiuance  program. 

This  rule  has  been  determined  to  be 
not  significant  for  the  purposes  of 
Executive  Order  12866  and  therefore 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  regulations, 
importers  of  foreign-produced  peanuts 
must:  Follow  certain  entry  procedures 
with  the  U.S.  Customs  Service  (Customs 
Service);  obtain  certification  that  such 
peanuts  meet  edible  quality 
requirements  or  are  disposed  to  non- 
edible  peanut  outlets;  and  report 
disposition  of  peanuts  to  AMS  within 
an  established  time  period.  This  rule 
finalizes  several  proposed  changes  to 
the  cxirrent  regulation  to  relax  quality 
requirements,  modify  entry  procedures, 
and  relax  reporting  requirements.  This 
rule  is  not  intended  to  have  retroactive 
efiect.  This  rule  will  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies,  imless  they  present  an 
irreconcilable  conflict  with  this  rule. 
There  are  no  administrative  procedures 
which  must  be  exhausted  prior  to  any 
judicial  challenge  to  the  provisions  of 
this  rule. 

The  proposed  rule  was  published  in 
the  Federal  Register  of  August  31, 1998 
(63  FR  46181).  Over  350  copies  of  the 
proposed  rule  were  mailed  to:  (1) 
Embassies  of  exporting  countries  and 


the  National  Institute  for  Technical 
Standards  (NIST)  which  forwards  such 
notices  to  the  World  Trade 
Organization;  known  exporters, 
importers,  and  customs  house  brokers; 
(2)  the  domestic  peanut  industry  entities 
including  grower  associations,  handlers, 
manufactiuers,  blanchers,  and 
warehouse  operators;  and  (3)  Customs 
Service  ports  and  headquarters  offices, 
the  Food  and  Drug  Administration 
(FDA),  Federal-State  Inspection  Service 
(inspection  service)  offices,  and  Federal 
and  private  aflatoxin  laboratories.  The 
rule  was  available  on  the  Internet  at  the 
Federal  Register  website  and  at  the 
homepage  of  AMS'  Marketing  Order 
Administration  Branch— which  offered 
a  direct  link  for  submitting  comments 
electronically.  Finally,  AMS  issued  a 
press  release  announcing  the  proposed 
rule  on  August  27,1 998. 

A  30-day  comment  period  was 
provided  for  interested  parties  to 
comment  on  the  recommended  changes 
to  quality  requirements  and  import 
procedures  and  on  regulatory  impact  of 
the  recommended  changes.  A  60-day 
comment  period  was  provided  for 
interested  parties  to  comment  on 
proposed  changes  to  the  reporting  and 
recordkeeping  requirements. 

Comments  Received 


Seven  comments  were  received  on  the 
proposed  changes  to  importation 
procedures.  Six  of  the  commenters 
represented  major  sectors  of  the 
domestic  peanut  industry:  the  Peanut 
Administrative  Committee,  the  three 
grower  associations,  a  state  peanut 
commission,  and  a  domestic  peanut 
handler  association  whose  members 
also  import  peanuts.  One  importer  filed 
a  comment.  The  comments  generally 
supported  the  proposed  changes  to  the 
import  regulation,  particularly  the 
addition  of  positive  lot  identification 
requirements  and  changes  to  make  the 
import  regulation  consistent  with 
Agreement  regulations.  The  comments 
recommended  changes  to,  and  in  a  few 
cases  opposed,  specific  technical  and 
procedural  requirements  in  the  peanut 
regulation.  The  comments  are  addressed 
below. 

A  growers'  association  representative 
commented  on  Recommendation  2 
concerning  the  revised  definition  of 
paragraph  (a)(16)  Conditionally 
released.  He  commented  that  the 
proposed  definition  and  the  wording  in 
proposed  new  paragraph  (f)(3)  "may 
imply  that  imported  peanuts  could  be 
forwarded  to  buyers,  remillers  or 
blanchers  without  being  inspected, 
certified  or  positive  lot  identified. "  The 
commenter  suggested  that  the  regulation 
be  modified  to  require  that  all  lots  be 


th<i 
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sc  1  apled  before  conditional  release  by 


„  Customs  Service. 
While  AMS  appreciates  the 
aitnmenter's  concerns  that  imported 
1( i£could be  sent  to  buyers,  remillers  or 
b  llnchers  before  inspection.  AMS  does 
nliJibeUeve  that  sampling  before 
conditional  release,  in  and  of  itselt  wUl 
guarantee  that  all  lots  are  inspected.  The 
stimp-and-fax  procedure— which  occurs 
\jAiate  the  sampling  process— is  the 
uiocedure  which  helps  guarantee 
d^i^cation  of  the  inspection  service 
ild  assures  subsequent  sampUng  and 
■  Ispection  of  the  peanuts.  _ 

Imputing  sampling  before  conditional 
ilease  by  the  Ciistoms  Service  could 
Muh  in  overflow  situations  at  ports 
^en  quotas  open.  It  also  could 
4ib8tantially  increase  inspection  costs 
lor  some  importers.  For  instance,  at 
duota  qpening,  a  port  facility  may  not  be 
i  ihle  to  hold  the  large  number  of 
:^tainns  that  have  been  landed  at  the 
[iort.  Experience  from  1997  shows  that 
ibme  containers  waited  for  several  days 
ek  dockside,  exposed  to  the  v»Feather, 
iphile  various  government  clearances 
were  issued.  AMS  does  not  want  its 
sampling  and  inspection  requirements 
to  delay  onward  movement  of  peanuts. 

Fxuther,  importers  ship  the 
conditionally  released  peanuts  inland 
for  inspection,  or  ship  the  lots  to 
Customs  bonded  warehouses  that  are 
tlpser  to  inspection  offices.  Among 
other  things,  this  lowers  inspection 
costs.  The  stamp-and-fax  process 
enables  this  movement  with  the 
assurance  that  the  inspection  service 
has  been  notified  and  will  follow  up 
with  an  inspection. 

The  commenter  does  raise  an 
important  point  that  should  be 
incorporated  into  the  final  rule.  The 
commenter  suggested  that  the  proposed 
conditional  release  definition  implies 
that  peanuts  may  be  sent  direcdy  to 
iwnilling  or  blanching  faciUties  without 
first  being  inspected  and  positive  lot 
identified  (PU).  However,  the 
Agreement  regulations  specify  that  any 
lots  moved  to  a  remiller  or  blanching 
operation  must  be  accompanied  by  a 
valid  grade  certificate  (with  PU).  This 
requirement  was  not  established  in  Part 
999.600  because  AMS  did  not 
contemplate  that  importers  would  risk 
the  costs  involved  in  shipping  peanuts 
to  the  U.S.  unless  they  were  reasonably 
certain  that  the  peanuts  would  meet 
outgoing  quality  requirements. 

However,  it  is  possible  that  some 
imported  peanuts  may  not  be  of  the 
highest  quaUty  or  may  deteriorate  while 
in  storage— before  initial  inspection  is 
conducted.  In  such  cases,  the  importer 
may  be  inclined  to  send  the  stored  lot 
directly  to  reconditioning  before 


obtaining  an  initial  inspection,  thus, 
avoiding  initial  inspection  costs. 
Indeed,  since  publication  of  the 
proposed  rule,  two  instances  of  this 
practice  have  come  to  the  attention  of 

AMS.  ^..„ 

After  review  of  the  comment,  AMa 
concurs  with  the  commenter's 
suggestion  for  two  reasons.  First, 
movement  of  an  uninspected  lot  from  a 
storage  facihty  directly  to  a  remiller  or 
blancher  is  movement  that  is  Ukely  not 
under  Customs  Service  bond  (as  was  the 
initial  shipment  to  the  bonded 
warehouse).  Secondly,  AMS  cwnpUance 
monitoring  and  oversight  is  more 
difficult  tomaintain  because  there  is  no 
vaUd  paperwork  to  tie  the  reconditioned 
lot  directly  back  to  a  container  or  lot 
specified  on  a  stamp-andrfax  entry. 
Initial  inspection  and  PU  estabUshes 
needed  lot  identity,  and  should  be 
carried  out  before  the  lot  is  broken 
down  into  two  or  more  parts  during 
reconditioning. 

Therefore,  to  assure  that  Imported 
peanuts  are  inspected  prior  to 
reconditioning,  this  final  nde  removes 
the  phrase"*  *  *  and,  if  necessary, 
reconditioning."  from  the  projposed 
definition  of  Conditionally  released  in 
paragraph  (a)(16).  The  definition  wiU 
now  read  "Conditionally  released 
means  released  from  U.S.  Customs 
Service  custody  for  further  handling, 
sampling,  inspection,  chemical  analysis, 
or -Storage."  For  further  clarification,  the 
following  sentence  will  be  inserted  as 
the  new  fourth  sentence  in  new 
paragraph  (d)(4)  on  Positive  Lot 
Identification:  "All  lots  forwarded  to  a 
reconditioning  facility  must  be 
accompanied  by  valid  PU  certification. 

The  manager  of  the  Peanut 
Administrative  Committee 
(Committee— responsible  for  daily 
oversight  of  the  domestic  Agreement 
program)  filed  a  comment  on 
Recommendation  5  requesting  a  minor 
change  in  the  grade  requirements  of  the 
revised  "Minimum  Grade 
Requirements"  table  proposed  in 
paragraph  (c)(1).  He  requested  the 
modification  to  make  the  import 
requirements  consistent  with  domestic 
industry  practice.  The  manager 
acknowledged  that  when  the  Committee 
recommended,  for  the  domestic 
program,  removing  Table  2  and 
incorporating  the  last  three  categories 
(Runner,  Virginia  and  SpanishA^alenda 
"spUts  with  not  more  than  15  percent 
sound  spUts")  into  Table  1,  the 
Committee  "inadvertently"  failed  to 
recommend  modification  of  the 
tolerance  for  Foreign  Material  in  the 
three  categories  which  are  moved.  The 
foreign  material  content  in  the  three 
moved  categories  was  .10  percent  in  old 


Table  2  but  shoiUd  be  relaxed  to  .20 
percent  to  be  consistent  with  the  foreign 
material  contents  of  the  other  peanut 
categories  already  listed  in  the 
Minimum  Grade  Requirements  table. 
The  manager  commented  that  the 
foreign  material  content  for  all 
categories  in  the  revised  table  should  be 
the  same,  i.e.,  .20  percent.  It  is  our 
understanding  that  this  matter  will  be 
reviewed  by  the  Committee  and 
considered  at  its  next  meeting.  If 
recommended  and  implemented  for  the 
domestic  program,  a  corresponding 
change  would  be  made  in  the  import 
regulation.  Further,  this  change  was  not 
proposed  for  comment  in  this  proposed 
rulemaking  action. 

Two  commenters  addressed 
Recommendation  7  that  proposed  a 
mftvimiim  size  for  farmers  stock  lots. 
The  commenters  correctly  stated  that 
the  proposed  maximum  size  of  24,000 
pounds  was  based  on  dryer  wagons 
used  in  the  domestic  industry  to  move 
farmers  stock  peanuts  from  fields  to 
buying  points.  They  pointed  out  that 
proposed  size  is,  indeed,  too  small  for 
semi-trailer  trucks  used  to  transport 
farmere  stock  peanuts  from  Mexico. 
They  sugg^ed  that  the  maximum  size 
should  be  50,000  pounds,  which  is  the 
approximate  load  capacity  of  a  semi- 
trailer. One  commenter  stated  that, 
when  collecting  farmere  stock  samples 
bom  the  semi-trailers  at  incoming 
inspection,  the  inspection  service  uses 
different  probe  patterns  specifically  for 
the  larger  volume  trailers. 

After  review  and  consultation  with 
the  inspection  service,  AMS  agrees  that 
the  24.000  pound  maximum  weight  is 
incorrect.  AMS  concurs  with  the 
recommendation  from  the  two 
commentere  that  the  maximum  size  of 
farmers  stock  lots  should  be  50.000 
pounds  (22,680  kilograms).  This  change 
is  made  to  the  proposed  new  second 
sentence  added  to  paragraph 

(d)(3)(C)(ii). 
Two  commenters  questioned  tne 

accuracy  of  a  statement  in  the 
discussion  of  Recommendation  8  on 
positive  lot  identification.  Page  46184  of 
the  preamble  reads,  in  part: 

"It  shall  be  noted  that  under  the  Agreement 
and  import  programs,  a  failing  lot  that  is 
reconditioned  must  be  re-certiHed  for  both 
grade  and  aflatoxin  content  after 
reconditioning.  It  does  not  matter  whether 
the  original  lot  fails  for  grade  or  aflatoxm 
analysis:  both  analyses  must  be  conducted  a 
second  time.  The  reconditioned  lot  is 
considered  to  be  a  new  lot  because  the  sjze 
and  quality  is  different  from  the  ongmal  lot. 
and  the  previous  lot  identity  has  been  lost." 
The  accuracy  of  this  statement  has  been 
confirmed.  Reconditioned  lots  must 
receive  both  grade  and  aflatoxin 
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certifications.  This  is  a  requirement  of 
the  Agreement  program.  No  regulatory 
text  needs  to  be  changed. 

Two  commenters  requested  a 
modification  of  the  "source"  documents 
proposal  added  to  paragraph  (f)(2)  in 
Recommendation  17.  The  proposal 
would  have  required  that  "source" 
docimients  be  used  to  prove  disposition 
of  failing  peanuts  to  non-edible  outlets. 
Source  documents  are  documents 
originating  fi-om  the  business  entity 
canying  out  the  actual  disposition  of  the 
peanuts.  One  commenter  stated:  "*  •  • 
trying  to  obtain  documents  from  entities 
not  associated  with  the  normal  activities 
of  the  peanut  business  will  be  difficult 
and  in  some  cases  impossible."  The 
commenters  pointed  out  that  bills-of- 
lading  filed  by  Committee-approved 
blanchers  and  remillers  are  acceptable 
to  the  Committee  as  sufficient  proof  of 
proper  non-edible  disposition  (most 
often  to  oihnills).  The  commenters  also 
pointed  out  that  the  same  standard 
should  be  appfied  to  importers  under 
the  import  regulation.  This  change  will 
not  alter  the  volimie  of  reports  required 
imder  the  information  collection 
burden,  but  it  can  ease  the  difficulty 
importers  might  have  had  in  obtaining 
the  information  to  be  reported. 

Committee-approved  blanchers  and 
remillers  are:  American  Blanching  in 
Fitzgerald.  GA;  Caigill  Peanut  Products 
m  Dawson.  GA;  CUnt  WilUams  Co.  in 
Madill,  OK;  Coastal  Cold  Storage  in 
Albany  and  Donalsonville.  GA;  Doster 
Warehouse.  Inc.  in  Rochelle.  GA;  Peanut 
Processors.  Inc.  in  Dublin  NC  and 
Sherman.  TX;  Seabrook  Enterprises,  hic 
in  Edenton.  NC  and  Sylvester.  GA; 
Tidewater  Blanching  Corp.  in  Suffolk. 
VA;  Tom's  Foods,  hic.  in  Columbus. 
GA;  and  Universal  Blanchers  in  Blakely 
GA.  Ozark.  AL,  and  Dublin.  TX.  In 
addition,  any  domestic  peanut  sheller 
may  be  conti^cted  to  remill  imported 
peanuts,  provided  that  sheller  agree  to 
comply  with  import  program  reporting 
requirements,  including  certification  as 
to  the  disposition  of  residual  peanuts 
from  the  remilUng  operation. 

After  careful  review,  AMS  concurs 
with  the  comments  filed  on  this 
proposal.  Committee-approved 
blanchers  and  remillers  are  the  same 
entities  used  by  importers.  Experience 
shows  that  they  are  the  primary,  if  not 
the  only,  entities  fiUng  bills-of-lading  on 
imported  peanuts  sent  to  oihnills.  The 
importer  is  responsible  for  assuring  the 
fifing  of  bills-of-lading  by  any  blancher 
or  remiller  used  by  the  importer.  The 
receiving  entity,  such  as  an  oihnill  or 
feedlot,  would  not  have  to  file  proof  of 
crushing  or  feed  use. 

Likewise,  bills-of-lading  filed  by  the 
importers  and  other  entities,  such  as 


bonded  warehouses,  also  are  acceptable 
as  vafid  certification  of  non-edible 
disposition.  The  regulation  provides  a 
safegiiard  against  edible  use  by 
requiring  that  shipments  of  non-edible 
peanuts  be  positive  lot  identified  and 
red  tagged  for  non-edible  use  only.  The 
bill-of-lading  must  also  show  the  weight 
of  the  non-edible  peanuts,  the  name  and 
location  of  the  entity  receiving  the 
peanuts,  and  transfer  certificates  or 
inspection  certificate  numbers  which  tie 
the  residuals  back  to  failing  lots.  When 
apphcable.  the  volume  reported  must 
reflect  residual  lots  commingled  prior  to 
such  shipment.  Therefore,  the  proposed 
amendment  to  require  source 
documents  is  withdrawn  in  this  final 
rule. 

Two  commenters  opposed 
Recommendation  19  which  proposed  in 
new  paragraph  (f)(5).  a  60-day  extension 
of  the  reporting  period.  Both 
commenters  befieve  that  lengthening  the 
r^)orting  period  to  180  days 
(Recommendation  18)  should  be 
sufficient  for  importers  to  meet  program 
requirements.  One  commenter  suggested 
that  an  extension  of  the  reporting  period 
beyond  180  days  would  be  necessitated 
by  management  decisions  that  have 
nothing  to  do  with  congestion  in 
shelling  and  reconditioning  facilities. 
The  commenter's  analysis  is  correct. 
However,  the  extension  is  not  offered 
only  to  alleviate  congestions  that  occur 
at  remilling  and  blanching  facilities. 
Domestic  peanut  handlers  are  not 
restricted  by  reporting  deadlines  under 
the  Agreement  and  non-signer  peanut 
programs.  The  Act  specifies  that,  to  the 
extent  practicable,  peanut  importers 
should  be  provided  similar 
opportunities  to  make  appropriate 
management  decisions  regarding 
disposition  of  imported  peanuts. 
Extending  the  deadline  an  additional  60 
days  beyond  the  revised  180  day 
reporting  period  should  help  importers 
in  this  regard. 

The  original  reporting  time  period 
was  established  at  30  days,  with  an 
extension  period  of  60  days  at  the 
request  of  the  importer.  The  initial  30- 
day  period  was  too  short  and  extensions 
were  necessary  for  nearly  all  peanut  lots 
imported  during  1997  and  1998.  Even 
with  the  new  180  day  reporting  period 
estabfished  in  this  rulemaking.  AMS 
beUeves  that,  on  occasion,  importers 
will  need  additional  time  to  dispose  of 
some  lots.  AMS  is  not  concerned  that 
the  extended  reporting  period  will 
jeopardize  safeguard  procediu^s. 
Importers,  as  well  as  domestic  peanut 
handlers,  understand  that  the  longer 
peanuts  remain  in  storage  the  more 
chance  there  is  for  deterioration  of 
product  and  the  higher  the  risk  of 


failure  to  ultimately  meet  quality 
requirements. 

Also,  under  this  rule,  AMS  would  not 
automatically  grant  extensions  at  the 
end  of  the  180-day  reporting  period. 
Extensions  must  be  requested  in  writing 
and  provide  information  specific  to  the 
lot,  including  proof  that  positive  lot 
identification  has  been  maintained. 
AMS  will  not  lose  ti-ack  of  imported 
peanuts  held  in  storage  for  extended 
periods. 

One  of  the  commenters  suggested  that 
the  total  240-day  reporting  period  is 
unfair  because  "a  domestic  producer 
has  only  24  hours  to  recondition  a  load 
of  peanuts*  *  •"Adomestic 
producer's  submission  of  farmers  stock 
peanuts  at  a  buying  point  is  not 
comparable  to  importers  obtaining  final, 
outgoing  inspection  on  milled  peanuts.  * 
The  commenter  evidently  is  referring  to 
the  period  time  following  submission 
raw,  farmers  stock  peanuts  for  grading  at 
a  buying  point.  Under  recently  revised 
USDA  Farm  Service  Agency  (FSA) 
procediu-es,  farmers  stock  peanuts 
graded  as  less  profitable  Segregation  3 
peanuts,  subject  to  certain  conditions, 
may  be  cleaned  by  the  producer  and 
resubmitted,  as  a  new  farmers  stock  lot, 
for  Segregation  determination.  The 
Segregation  grade  determines  the 
support  price  that  FSA  will  purchase 
die  peanuts,  if  so  demanded  by  the 
producer.  The  "24  hour  rule."  as  it  is 
known  in  the  domestic  peanut  industry, 
relates  to  FSA  procedures  and  may 
impact  prices  paid  to  producers  under 
its  peanut  price  support  program. 
Finally,  domestic  handlers  are  not 
subject  to  some  other  "24  hour  rule" 
when  preparing  Segregation  1  peanuts 
for  edible  market.  That  is,  the  "24  hour 
rule"  is  not  applicable  to  imported 
farmers  stock  peanuts.  AMS  beUeves  the 
60-day  extension  period,  as  proposed,  is 
reasonable  and  necessary  to  maintain 
conformity  with  the  Agreement 
program.  The  conmients  on  this  issue 
are  not  adopted. 

Two  commenters  questioned  a  phrase 
in  the  discussion  of  Recommendation 
20  regarding  treatment  of  peanuts  which 
are  landed  in  the  U.S.  in  excess  of  the 
quota.  The  new  paragraph  states  that 
such  peanuts  may  be  either  exported, 
held  in  bonded  storage  for  the  next 
quota  year,  or  "entered  as  admittable." 
The  commenters  questioned  the  phrase 
"entered  as  admittable."  This  phrase 
was  inserted  to  cover  an  importer's 
option  to  pay  lariff  charges  on  the 
peanuts  entered  in  excess  of  the  quota. 
TTie  Department  believes  that  the 
discussion  of  new  paragraph  (f)(6) 
should  be  clarified  by  restating  that 
peanuts  which  are  landed  in  the  U.S.  in 
excess  of  the  quota  may  be  either 
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e: :  jorted.  held  in  bonded  storage  for  the 
n^  quota  year,  or  entered  under  tariff 
chMges.  Peanuts  entered  under  tariff 
charges  are  subject  to  the  stamp-and-fax 
ptpcedure  and  inspection 
n^uirements— as  are  all  peanuts 

entered  for  consumption. 

The  importer  commented  that 
incoming  inspection  of  imported 
farmers  stock  peanuts  should  be 
sufficient  for  meeting  import  quality 
iBquirements.  AMS  already  has 
dSabUshed  that  imported  peanuts 
intended  for  edible  consumption  must 
be  certified  as  meeting  outgoing  quality 
roquirements  and  contain  not  more  than 
15  ppb  aflatoxin  content. 

Tlie  importer  suggested  that  country 

{origin  designation  should  not  be 
eluded  on  outgoing  certificates  of  lots 
iginating  from  imported  farmers  stock. 
The  inspection  service  enters  the 
qountry  of  origin  on  the  inspection 

Sertificates.  so  there  is  no  additional 
urden  on  importers.  AMS  already  has 
stablished  that  country  of  origin 
designation  enables  AMS  to  carry  out  its 
(lompUance  responsibiUties.  Customs 
J  lervice  requirements  also  apply- 

liie  importer  commented  on  fanners 
1  lock  peanuts  imported  imder  bond  as 
1  ion-quota  peanuts  for  the  purposes  of 
I  ihelling  and  re-export.  The  importer 
x)mplained  that  the  "shells,  foreign 
naterial.  and  oilstock"  from  such 
ihelling  should  not  have  to  be  re- 
sxported  with  the  shelled  peanuts.  AMS 
leheves  the  commenter  is  referring  to 
neichandise  that  is  entered  as 
Temporary  Importation  Under  Bond, 
found  in  Customs  Service  regulations  19 
CFR  10.31  through  10.40.  This, 
however,  is  not  an  AMS  requirement. 

Two  commenters  questioned  the  last 
sentence  in  redesignated  paragraph 
(f)(8)  Early  arrival  and  storage,  pursuant 
to  which  the  Secretary  may  require 
reinspection  of  a  lot  at  the  time  the  lot 
is  declared  for  entry.  This  requirement 
was  already  in  the  regulation.  The 
commenters  appear  to  interpret  this 
statement  as  a  requirement  that  lots  held 
in  storage  for  more  than  one  month 
prior  to  quota  opening  must  be 
reinspected  at  the  time  of  entry 
declaration.  This  is  not  the  case.  The 
intent  of  paragraph  (f)(8)  is  just  the 
opposite— inspection  certificates  on  lots 
held  in  storage  for  more  than  one  month 
prior  to  quota  opening  are  good  at  the 
time  of  entry.  The  sentence  questioned 
by  the  commenters  simply  refers  to 
provisions  in  the  preceding  paragraph 
that  USDA  (the  Secretary)  has  the  right 
to  require  reinspection  on  any  imported 
lot  at  any  time  diuing  the  importation 
process.  In  the  case  of  lots  held  in 
storage  for  long  periods  before  quote 
opening.  AMS  thought  it  appropriate  to 


remind  importers  that  such  lots,  with 
cause,  may  be  required  to  be  re- 
inspected.  .     J 
Finally,  no  comments  were  received 
that  addressed  the  proposed  rule's 
Regulatory  Flexibility  Analysis  on  the 
impact  on  small  business  or  the 
reduction  in  the  Reporting  and 
Recordkeeping  Burden. 


Discussion 


The  peanut  import  regulation  was 
issued  June  11. 1996.  At  that  time,  three 
duty  free  peanut  quotes  for  1996  had 
been  filled  and  no  peanuts  were  entered 
under  duty  for  the  remainder  of  1996. 
Therefore,  the  peanut  import  regulation 
had  its  first  practical  appUcation  on 
January  1. 1997.  when  the  Mexican 
peanut  quote  opened,  and  again  on 
April  1. 1997.  when  Argentine  and 
"other  country"  quotas  opened.  By 
international  agreements,  these  three 
duty  free  peanut  quotas  increase  each 
year,  allovong  more  foreign-produced 
peanuts  duty  free  access  to  U.S. 
markets.  For  the  1999  peanut  quote 
year,  the  Mexican  quote  will  totel 
approximately  8.7  milUon  pounds  (3.95 
milUon  kilograms).  Argentina's  1999 
peanut  quote  will  total  approximately 
89  miUion  pounds  (40.4  milUon  kg.)  and 
the  quota  for  all  other  countries  will  be 
approximately  17.7  milUon  pounds  (8 
milUon  kg.).  The  totel  volume  will  be 
about  a  10  percent  increase  over  the 
combined  1998  peanut  quotes. 

The  Committee  met  April  29  and  30. 
1997.  and  recommended  relaxations  to 
the  quality  and  handling  requiremente 
of  the  domestic  peanut  program.  Those 
relaxations  have  been  finalized  by  the 
Department  of  Agriculture  (USDA)  and 
made  effective  for  domestically- 
produced  peanute.  Where  appUcable. 
those  changes  are  proposed  for  imported 
peanute  in  this  rulemaking.  The 
Committee  met  a  second  time  on  May 
27. 1998.  and  unanimously 
recommended  no  further  changes  in  the 
domestic  program's  quaUty 
requiremente  or  handUng  procedures.  In 
addition,  after  review  of  the  entry  and 
certification  process.  AMS  proposed 
additional  modifications  to  the  import 
regulation  to  increase  the  efficiency  of 
the  importetion  procedure  and  relax 
reporting  requiremente. 

Based  on  Uie  commente  received  and 
discussed  above,  this  rulemaking  action 
finaUzes  the  follov«ng  modifications  to 

§999.600. 

(1)  This  action  removes  a  phrase  m 
the  definition  of  Negative  aflatoxin 
content,  in  Section  999.600.  paragraph 
(a)(10).  The  phrase,  "and  25  parte-per- 
bilUon  (ppb)  or  less  for  non-edible 
quaUty  peanute."  is  removed  because 
that  action  level  is  no  longer  used  for 


non-edible  peanuts.  This  revision  makes 
the  requiremente  under  these 
regulations  consistent  with  those  under 
the  Agreement.  Molds  such  as 
Aspergillus  flavus  (A.flavus)  are  present 
naturaUy  in  soil.  Aflatoxin  is  a 
carcinogen  which  may  develop  from 
A.flavus.  which  is  more  Ukely  to  be 
found  on  stressed  peanut  plante  and 
damaged  or  defective  kernels  than  on 
soimd.  whole  kernels.  ^ 

Also,  in  paragraph  (a)(15).  Marketmg 
Agreement  No.  146  was  referred  to  as 
the  Peanut  Marketing  Agreement  No. 
146.  The  word  "peanut"  is  not  a  part  of 
the  title  of  the  Agreement  and  is 
removed  bom  the  definition  to  make  it 
technically  correct. 

(2)  This  final  rule  changes  the 
definition  of  Conditionally  released  in 
§  999.600.  paragraph  (a)(16).  to  conform 
with  Customs  Service  terminology.  The 
previous  definition  stated  that  peanute 
were  conditionaUy  released  for  further 
handling  "before  final  release."  The 
phrase  "final  release"  is  not  consistent 
with  Customs  Service  terminology  and 
should  be  removed  to  avoid  confusiMu 
This  rule  defines  conditionally  released 
as  "released  from  U.S.  Customs  Service 
custody  for  further  handUng.  sampUng. 
inspection,  chemical  analysis,  and 
storage."  These  activities  are  conducted 
to  meet  the  requiremente  of  the  import 
regulation.  If  inspection  and 
certification  are  not  obtained  prior  to 
appUcation  for  entry,  or  if  peanute  we 
not  held  in  Customs  Service  bonded 
storage  faciUties  when  inspected,  the 
peanuts  shall  be  conditionally  released 
for  such  inspection  and  needed 
reconditioning.  Conditional  release 
provides  more  time  for  importers  to 
obtain  inspection  certifications  and  to 
report  compUance  with  the  import 

The  definition  in  the  proposed  rule 
included  an  ending  phrase  "and.  if 
necessary,  reconditioning."  Based  on 
commente  received  and  discussed  under 
the  "Commente"  section,  above,  this 
phrase  is  removed  from  the  definition. 

(3)  This  rule  removes  a  redundant 
sentence  in  paragraph  (b)(1)  of 
§  999.600.  The  second  sentence  steted 
that  "only  Segregation  1  peanuts  may  be 
used  for  human  consumption."  Thw 
sentence  is  re-stated  at  the  end  of  the 
paragraph  and  is  more  appropriately 
placed  at  the  end  of  tiie  paragraph. 

(4)  Paragraph  (c)(l)(i)  of  the  Outgoing 
regulation  in  §  999.600,  currenUy  states 
that  "no  importer  shall  ship  or 
otherwise  dispose"  of  imported  peanute 
unless  the  peanuts  meet  certain  import 
requiremente.  The  introductory 
sentence  is  amended  by  removing  the 
words  "ship  or  otherv-ise."  This  change 
makes  the  text  consistent  with  the 
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revised  text  of  corresponding  paragraph 
(a)  of  §  998.200  of  the  Agreement 
regulations. 

This  modification  has  the  effect  of 
removing  text  which  allowed 
forwarding  of  very  high  quality 
imported  peanuts  to  buyers  before 
receipt  of  quality  certifications. 
However,  the  impact  of  this 
modification  is  not  expected  to  be 
significant.  Given  the  quality  of 
imported  peanuts,  importers  have  been 
reluctant  to  forward  lots  to  buyers  prior 
to  receipt  of  both  grade  and  aflatoxin 
rartificaUons.  The  risk  of  having  to  have 
the  lot  returned  for  reconditioning  is 
greater  than  the  benefit  of  shipping  a 
few  days  early.  The  delays  are  not 
excessive  as  aflatoxin  analyses  are 
usually  completed  within  two  or  three 
days,  and  the  results  faxed  back  to 
importers.  Finally,  grade  and  aflatoxin 
certifications  often  are  completed  before 
other  Federal  agency  clearances  are 
received.  Therefore,  this  modification 
will  not  have  an  impact  on  the 
importation  process  or  on  peanut 
importers.  This  modification  is  made  in 
conjunction  with  Recommendation  6. 

(5)  To  be  consistent  with  a  recent 
change  in  the  Agreement  regulation's 
"Other  Edible  Quahty"  table,  this  final 
rule  relaxes  the  tolerance  for  "Unshelled 
and  damaged  kernels"  (from  1.50  to  2.00 
percent)  in  the  "lots  of  splits"  categories 
specified  in  Table  1.  "Minimum  Grade 
Requirements"  of  paragraph  (c)(l)(i). 
The  new  requirement  now  matches  the 
tolerance  for  "Unshelled  and  damaged 
kernels"  as  specified  in  the  U.S.  Grade 
Standards  for  Peanuts.  Table  1  shows  the 
current  tolerance  for  unshelled  and 
damaged  kernels  as  1.50  percent  (Uie 
second  column  under  "Lots  of  splits") 
The  tolerance  wiU  be  relaxed  to  aUow 
for  2.00  percent  unshelled  and  damaged 
kernels  in  split  lots.  The  relaxation  in 
tolerance  of  one  half  of  one  percent  will 
reduce  the  number  of  imported  peanut 
lots  that  need  to  be  reconditioned  to 
meet  outgoing  quality  requirements. 
This  will  save  importers  reconditioning 
costs  and  storage  costs.  This  rekxation 
already  has  been  made  effective  for 
domestically-produced  peanuts. 

(6)  This  modification  removed  the 
text  of  paragraph  (c)(l)(u)  and  Uie  first 
six  grade  categories  in  Table  2— 
Superior  Quality  Requirements.  The 
Committee  established  Table  2  in  the 
Agreement  regulations  several  years  ago 
to  qualify  higher  grade  peanut  lots  for 
Its  indemnification  program.  However, 
the  indemnification  coverage  has  been 
greatly  reduced  by  recent  Committee 
actions  and  the  first  six  grade  categories 
are  no  longer  certified  under  the 
Agreement  Thus,  those  grade  categories 


are  removed  fitim  the  import  regulation 
in  this  rulemaking  action. 

The  final  three  grade  categories  in 
Table  2.  covering  domestically- 
produced  peanuts  with  not  more  than 
15  percent  sound  split  kernels,  still  have 
a  small  domestic  marketing  niche  and 
have  been  moved  to  Table  1  under  the 
Maximum  Limitations  category  in  the 
Agreement  regulations.  To  be  consistent 
with  that  modification,  the  last  three 
imported  "witii  splits"  categories 
covering  Runners.  Virginias,  and 
Spanish  and  Valencia  with  "not  more 
than  15  percent  sound  sphts"  are  moved 
to  the  Minimum  Grade  Requirements 
table  in  paragraph  (c)(l)(i)  of  the  import 
regulation.  Also,  to  be  consistent  with 
the  other  maximum  tolerances  in  the 
"Unshelled  peanuts  and  damaged 
kernels"  column,  and  in  the  "Minor 
defects"  column,  the  percentage 
tolerances  for  the  three  transferred 
categories  are  increased  (relaxed)  from 
1.25  to  1.50  percent  and  from  2.00  to 
2.50  percent,  respectively. 

Recommendations  5  and  6  have  the 
effect  of  relaxing  the  minimum  quality 
requirements  of  the  import  regulation, 
and,  together,  simplify  grade 
requirements  by  providing  only  one  set 
of  peanut  quality  requirements  for 
human  consumption  use.  While  these 
changes  remove  a  provision  that  allows 
shipment  of  high  quality  lots  to  buyers 
immediately  after  grading,  given  the 
nature  of  peanut  quaUty  and 
importation  processes,  the  changes  are 
not  expected  to  delay  shipments  or 
negatively  affect  the  handling  of 
imported  peanuts. 

To  effectuate  the  above  three  changes 
paragraph  (c)(l)(i)  is  modified  by  ' 

removing  the  words  "ship  or 
otherwise."  The  text  and  the  first  six 

Ff^wM**^""®^  of  Table  2  in  paragraph 
(c)(l)(ii)  also  are  deleted  from  the 
regulation,  and  the  last  three  grade 
categories  are  moved  to  tiie  table  in 
paragraph  (c)(l)(i).  Paragraph  (c)(l)(iii) 
IS  redesignated  as  paragraph  (c)(l)(ii) 
and  a  conforming  change  is  made  to  that 
paragraph  by  deleting  the  second 
sentence  which  specifies  that  samples 
must  be  taken  fitim  Superior  Quality 
peanut  lots  prior  to  shipment.  Finally 
because  Table  2  is  deleted,  it  is  not 
necessary  to  refer  to  the  "Minimum 
Grade  Requirements"  table  as  Table  1. 
Conforming  changes  are  made  in 
paragraph  (c)(l)(i),  introductory 

P^S?P^  ^®^'  ^**  "^  paragraph  (e)(3). 
(7)  Paragraph  (d)(3)fii)^cfianged  to 
speafy  a  maximum  lot  size  for  farmers 
stock  peanuts.  The  import  regulation 
currenUy  specifies  the  maximum  lot 
size  for  farmers  stock,  cleaned-inshell 
and  shelled  peanuts  as  200.000  pounds 
(90.720  kilograms).  However,  the 


200,000  pound  size  limit  is  applied  only 
to  shelled  peanuts  under  the  Agreement, 
and  is  based  on  an  understanding 
between  the  Committee  and  the 
inspection  service,  reached  some  years 
ago.  The  maximum  lot  size  for 
domestically-produced,  farmers  stock 
peanuts  is  limited  to  one  conveyance,  or 
two  or  more  conveyances  with  a 
combined  weight  not  exceeding  24  000 
pounds  (10.886  kilograms).  The  smaller 
lot  size  IS  established  for  farmere  stock 
peanuts  because  that  is  the  standard  size 
of  wagons  used  to  transport 
domestically  produced  farmers  stock 
peanuts  from  the  field  to  buying  points 
Peanuts  in  this  form  have  not  undergone 
extensive  cleaning  and  sorting  processes 
and,  generally,  contain  more  foreign 
material  and  A.flavus  mold  than  lots  of 
milled  peanuts.  SmaUer  lot  sizes  help 
increase  the  effectiveness  of  inspection 
by  reducing  sampling  variability  and 
increasing  the  likelihood  that  the 
collected  sample  is  representative  of  the 
«°tif  Jot-  The  200.000  pound  limit  for 
shelled  peanuts  is  the  maximum  volume 
on  which  random  sampling  procedures 
can  be  systematically  and  accurately 
implemented. 

The  proposed  rule  suggested  the 
maximum  farmers  stock  lot  size  to  be 
24.000  pounds.  However,  two 
comments  requested  Uiat  the  maximum 
lot  size  for  farmere  stock  peanuts  be 
increased  to  50.000  pounds.  Their 
argument  is  included  in  the 
"Comments"  section  above.  AMS 
believes  this  change  has  merit. 
Therefore,  under  this  final  rule,  foreign- 
produced  peanuts  imported  in  farmers 
stock  form  v«ll  be  inspected  in  single 
conveyances  or  combined  conveyances 
not  exceeding  a  total  of  50,000  pounds 
Only  a  small  percentage  of  the  peanuts 
imported  during  1997  and  1998  were 
miported  in  farmere  stock  form,  and  all 
complied  with  this  maximum  lot  size 
This  inspection  practice  will  help 
exporters  plan  their  shipments  and  will 
not  have  a  negative  impact  on  future 
imports  of  farmere  stock  peanuts.  For 
these  reasons,  the  second  sentence  of 
paragraph  (d)(3)(u)  is  modified  to 
provide  a  maximum  lot  size  of  50.000 
pounds  (22.680  kilos)  for  farmere  stock 
peanuts. 

Paragraph  (d)(3)(i)(A)  is  changed  to 
reflect  closing  of  the  inspection  office  in 
Yuma,  Arizona.  The  introductory 
sentenra  in  paragraph  (d)(3)(i)(B)  is 
changed  to  more  accurately  reflect  the 
sampling  service  provided  by  some 
inspection  service  offices. 

(8)  This  final  rule  strengthens  the  lot 
identification  requirements  for  shelled 
peMuts  by  adding  new  paragraph  (d)(4) 
of  the  import  regubtion.  The  Agreement 
regulation  requires  Positive  Lot 
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Idthtification  (PU).  generally  using  tags 
which  are  sewn  on  each  bag  or  super 
sack  of  domestically-produced  shelled 
patouts.  The  PU  tag  is  applied  after 
shelling,  at  the  time  of  packaging  and 
inspection.  The  previous  import 
regulation  did  not  require  PU  tags  sewn 
at  the  time  of  first  inspection  when 
seyeral  hundred  thousand  pounds  of 
ptemuts  arrived  at  a  port-of-entry  at  one 
tinie.  Such  a  requirement  would  be  a 
bidden  on  importers  because  of  the 
litge  volume  and  lack  of  equipment, 
ace.  and  time  needed  to  sew  tags  on 
dividual  bags.  However,  better  lot 
Bntification  for  imported  peanuts  is 
eded  to  insure  integrity  of  the  peanut 
ilAport  program.  , 

Lot  identification  practices  currently 
iplied  to  imported  peanuts  by  the 
jderal-State  Inspection  Service 
tispection  service)  provide  that  lots,  or 
pallets  wathin  a  lot.  be  identified  by  a 
Wg  which  is  affixed  to  the  lot  or  pallet. 
Such  identification  does  not  prevent  Uie 
Individual  bags,  sacks,  or  cartons  in  the 
i^t  bom  being  tampered  with  or 
^changed  with  other  bags,  sacks,  or 
irtons.  The  inspection  service  cannot 
itwure  integrity  of  a  lot  that  is  only  "lot 
identified."  Simple  lot  identity  does  not 
fluarantee  that  peanuts  drawm  in  a 
second  sample  under  an  appeal  process 
<  ome  from  the  same  peanut  lot  or 
( lontainers  from  which  the  first  sample 

This  rule  provides  a  more  reliable  PU 
o  be  appUed  to  shelled  peanuts  by  the 
nspector  at  the  time  of  first  inspecUon. 
rhis  may  include:  (1)  Wrapping  PU 
ape  around  the  top  layer  of  bags  or 
x)xes  in  such  a  way  that  no  peanuts 
x)uld  be  removed  or  added;  (2)  shrink 
wrapping  pallets  or  multiple  bags  with 
a  PU  sticker  appUed  to  the  wrapped 
pallets  or  bags;  (3)  stamping  or 
stenciling  and  numbering  individual 
bags  or  boxes;  (4)  affixing  a  PU  seal  to 
the  door  of  a  shipping  container  so  that 
it  cannot  be  opened  without  breakmg 
the  seal;  or  (5)  other  methods  acceptable 
to  the  inspection  service  that  clearly 
identify  the  lot.  is  securely  affixed  to  the 
lot.  and  prevents  peanuts  from  bemg 
removed  or  added  to  the  lot. 

These  PU  methods  represent 
substantially  less  burdensome  and  less 
costly  procedures  than  PU  tags  sewn  on 
individual  bags.  For  instance,  stenciling 
bags  writh  a  spray  paint  is  a  faster  and 
much  less  expensive  method  of  lot 
identity  that  represents  an  acceptable 
alternative  to  sewing  tags  on  individual 
bags.  The  inspection  service  office  m 
Suffolk.  Virginia,  used  stenciling  of 
imported  peanuts  in  bags  during  the 
1997  and  1998  quota  years.  These 
methods  also  do  not  require  special 
training  or  equipment  and  can  be 


carried  out  by  inspection  service 
personnel  throughout  tiie  U.S.  These 
methods  do  not  require  substantial  extra 
time  or  material  at  the  time  of  first 
inspection.  Increased  costs  to  the 
importer  will  be  in  the  form  of  a  few 
extra  minutes  to  wrap  pallets  or  stencil 
bags,  and  would  vary  wdth  the  size  and 
containerization  of  each  lot.  These  PU 
metiiods  may  increase  average  storage 
costs  when  warehouse  space  for 
inspection  is  very  limited  or  when  an 
unusual  amount  of  movement  of  lots  is 
required  during  lengthy  warehouse 
storage.  However,  increased  costs 
should  not  be  significant  in  comparison 
to  overall  costs  of  importation.  Also, 
importers  benefit  from  improved  lot 
identity  if  they  request  an  appeal 
inspection  on  the  lot  or  if  the  Customs 
Service  demands  redelivery  of  the  lot. 

The  inspection  service  currently 
works  wdm  domestic  peanut  handlers 
and  storage  warehouses  to  determine 
the  most  appropriate  PU  or  lot  identity 
method  to  be  used.  The  same 
cooperative  relationship  should  apply  to 
importers.  Several  factors  dictate  which 
PU  method  should  be  used:  (1)  Size  of 
the  lot;  (2)  storage  space  on  the  wharf  or 
in  the  warehouse;  (3)  required  further 
movement  of  the  lot  prior  to  receipt  of 
certification;  and  (4)  other  needs  of  tiie 
importer,  wharf  or  warehouse  operators, 
or  the  Customs  Service.  Any  request  for 
extension  of  the  reporting  period,  or 
appeal  inspection,  must  include  Uie  PU 
number  or  designation  of  the  lot 
needing  additional  reporting  time. 

AMS  believes  that  these  increased  lot 
identity  practices  outweigh  the  possible 
minimal  increases  in  handUng  or 
inspection  costs  associated  with  better 
lot  identification.  Tighter  lot  identity 
requirements  are  consistent  vwth 
practices  currently  used  by  the 
inspection  service  to  PU  domestically- 
produced  peanuts.  PU  also  helps 
importers  maintain  the  integrity  of  lots, 
should  questions  arise  from  the  Customs 
Service  after  conditional  rele^e. 
AMS  believes  that  positive  lot 
identification  of  inspected  lots  is 
essential  in  maintaining  the  integrity  of 
imported  shelled  lots  after  first 
inspection.  Lots  failing  grade  and 
anatoxin  certifications  can  be  ^PP^^f 
pursuant  to  current  paragraph  (d)l5).  In 
the  appeal  process,  the  lot  is  sampled  a 
second  time.  WiUiout  PU.  tiiere  is  no 
guarantee  that  peanuts  sampled  under 
an  appeal  inspection  are  the  same 
peanuts  as  those  which  failed  initial 
inspection.  Therefore,  a  sentence  will  be 
added  to  current  paragraph  (d)(5)  to 
provide  that  peanut  lots  which  show 
evidence  of  tampering  or  PLI  violation, 
will  not  be  eUgible  for  an  appeal 
inspection. 


These  PU  methods  will  be  applied  to 
peanut  lots  at  the  first  inspection.  If  a  lot 
subsequently  fails  either  grade  or 
aflatoxin  analysis,  tiie  lot  may  be  sent  to 
a  remilUng  or  blanching  operation  for 
reCbnditioning.  In  such  cases.  PU  of  Uie 
lot  from  the  warehouse  to  the 
reconditioning  site  and  durii^ 
reconditioning  does  not  have  to  be 
maintained.  However,  the  importer 
must  maintain  information  which  ties 
the  reconditioned  lot  to  the  original  lot. 
This  information  must  be  provided  to 
the  inspection  service  upon  inspection 
after  reconditioning.  Thus,  inspection 
siuveillance  of  the  lot  does  not  have  to 
be  maintained  during  reconditioning. 
This  lot  identity  procedure  is  consistent 
with  tiie  handling  requirements  for 
domestically-produced  peanuts  under 

the  Agreement. 

PU  requirements  after  reconditiomng 
also  are  updated  in  tiiis  final  rule  to 
make  the  treatment  of  reconditioned 
imported  peanuts  consistent  with 
current  industry  practice  for 
domestically-produced  peanuts.  Under 
Agreement  requirements,  failing  lots 
that  are  reconditioned  by  remilUng  or 
blanching  are  positive  lot  identified  by 
sewing  tags  on  bags  and  by  taping  and 
tagging  bulk  bins.  For  shelled  peanuts, 
tiie  tag  is  sewn  into  tiie  closure  of  Uie 
bag.  In  plastic  bags,  tiie  tag  is  inserted 
prior  to  sealing  so  tiiat  tiie  official  stamp 
is  visible.  This  is  tiie  most  efficient  PLI 
procedure  and  is  currently  carried  out 
by  tiie  remiller  or  blancher  at  tiie  end  of 
tiie  remilUng  and  blanching  process. 
The  inspection  service  certifies  the 
reconditioned  lot  based  on  tiie  PU  tags 
applied  to  bags  and  bins.  Bulk 
shipments  and  bulk  bins  are  posiUve  lot 
identified  by  sealing  tiie  conveyajice 
and.  if  in  other  containers,  sealed  by 
means  acceptable  to  tiie  inspection 
service.  This  rule  ensures  tiiat  tiie  same 
PLI  procedures  are  applied  to  imported 
peanuts  which  are  reconditioned  by 
remilUng  or  blanching.  Costs  for  tiiese 
PLI  measures  are  covered  in  the 
remilUng  and  blanching  charges,  and. 
tiius.  will  not  be  expected  to  increase 
costs  for  importers.  Indeed,  some 
blanching  operations  used  this  PU 
metiiod  on  imported  peanuts  during 

1997  and  1998. 

These  PU  requirements  and 
procedures  are  estabUshed  in  Uie  import 
regulation  by  adding  a  new  paragraph 
(d)(4)  and  redesignating  original 
paragraphs  (d)(4)  and  (5)  as  {d)(5)  and 
(6),  respectively.  Also,  references  to  lot 
identity  in  paragraphs  (c),  (d),  (d)(1)  and 
(g)(6)  are  amended  to  read  "Positive  Lot 
Identification."  .    .u- 

It  should  be  noted  tiiat  under  Uie 
Agreement  and  import  programs,  a 
failing  lot  tiiat  is  reconditioned  must  be 
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re-certified  for  both  grade  and  aflatoxin 
content  after  reconditioning.  It  does  not 
matter  whether  the  original  lot  fails  for 
grade  or  aflatoxin  analysis;  both 
analyses  must  be  conducted  a  second 
time.  The  reconditioned  lot  is 
considered  to  be  a  new  lot  because  the 
size  and  quality  is  different  from  the 
original  lot,  and  the  previous  lot 
identity  has  been  lost.  This  procedure 
was  in  effect  and  properly  carried  out 
for  reconditioned  imported  peanuts  in 
1997  and  1998.  Comments  received 
indicate  some  confusion  among 
handlers  with  the  accuracy  of  this 
paragraph.  As  discussed  previously  in 
the  Comments  Received  section,  above, 
the  paragraph  does  conform  with  the 
requirements  of  the  Agreement,  and,  in 
general,  FSA  limitations  can  apply  in 
some  cases.  A  clarification  is  included 
in  the  Comments  Received  section, 
above. 

A  minor  clarification  is  added  to 
redesignated  paragraphs  (d)(5)(ii)  and 
(lii).  These  paragraphs  refer  to  a  "notice 
of  sampling"  as  the  inspection  service's 
grade  certification  of  shelled  peanuts. 
The  inspection  service  now  commonly 
uses  the  "Milled  Peanut  hispection 
Certificate,"  AMS  form  FV-184-9A,  to 
certify  the  grade  quality  of  shelled 
peanuts.  That  form's  title  is  added  to 
parawaphs  (d)(5)(ii)  and  (iii). 

It  should  also  be  noted  that  containers 
of  imported  lots  of  shelled  peanuts  may 
be  subdivided  prior  to  inspection. 
During  the  1997  and  1998  quota  years, 
some  containers  of  shelled  peanuts, 
when  off-loaded  and  made  available  for 
inspection,  revealed  wet  or  moldy  bags. 
The  importers,  suspecting  such  bags 
would  fail  quality  requirements, 
isolated  the  wet  and  moldy  bags  apart 
from  other  bags  in  the  container  to 
reduce  possible  contamination  of  good 
peanuts.  This  practice  is  acceptable  and 
can  be  done  at  a  Customs  Service 
bonded  warehouse  without  inspection 
service  oversight.  If  the  moldy  bags  are 
held  separately  in  a  Customs  Services 
bonded  warehouse  and  then  re-exported 
without  leaving  Customs  Service 
custody,  those  moldy  bags  do  not  have 
to  be  reported  to  AMS— except  that  the 
difference  in  the  volume  reported  on  the 
stamp-and-fax  form  and  the  volume 
inspected  must  be  reported  to  the 
inspection  service. 

However,  if  the  moldy  bags  are 
combined  into  a  separate  lot  and 
identified  on  an  inspection  certificate, 
or  moved  out  of  Customs  custody,  the 
bags  are  subject  to  import  requirements 
and  must  be  reported  as  a  separate 
peanut  lot.  If  such  a  lot  fails  quality 
requirements,  it  may  be  reconditioned, 
disposed  to  an  non-edible  peanut  outlet 
pursuant  to  import  requirements,  or  re- 


exported pursuant  to  Customs  Service 
procedures.  These  dispositions  must  be 
reported  to  AMS. 

Four  of  the  seven  comments  received 
agreed  with  implementation  of  positive 
lot  identification  procedures. 

(9)  The  second  to  the  last  sentence  in 
original  paragraph  (d)(4)(iii)  provides 
that  laboratories  shall  provide  aflatoxin 
assay  results  to  the  importer.  Upon 
review,  USDA  determines  that  this 
sentence  is  duplicative  of  provisions  in 
original  paragraph  (d)(4)(v).  Thus,  diis 
rule  removes  the  second  to  last  sentence 
of  original  paracraph  (d)(4)(iii). 

(10)  Several  changes  in  the  regulatory 
text  are  made  regarding  reporting  of 
aflatoxin  certifications  to  AMS.  Original 
paragraph  (d)(4)(iv)(A)  provides  that 
importers  "should"  contact  one  of  the 
laboratories  to  arrange  for  chemical 
analyses  of  imported  peanut  lots. 
However,  because  chemical  analysis  is 
required  under  the  regulation,  the  word 
"should"  does  not  convey  the 
mandatory  nature  of  the  requirement 
that  aflatoxin  analysis  must  be 
conducted  on  all  imported  peanut  lots 
intended  for  human  consumption.  Thus, 
the  first  sentence  of  redesignated 
paragraph  (d)(5)(iv)(A)  is  revised  to  state 
that  importers  "shall"  contact  one  of  the 
laboratories  to  arrange  for  chemical 
analyses. 

Original  paragraph  (d)(4)(v)  is  revised 
to  include  the  requirement  that 
importers  "shall  cause"  aflatoxin 
certifications  to  be  reported  to  AMS. 
The  last  sentence  in  original  paragraph 
(d)(4)(v)(B)  is  revised  and  moved  to 
redesignated  paragraph  (d)(5)(v)  for 
more  appropriate  placement  of  the 
instructions. 

(11)  The  hst  of  aflatoxin  testing 
laboratories  shown  in  original  paragraDh 
(d)(4)(iv)(A)  is  updated  in  this  ^     ^  ^^ 
rulemaking  action.  The  laboratory  in 
Ashbum,  Georgia  formerly  operated  by 
AMS  is  now  operated  privately  as  a 
PAC-approved  laboratory.  The  USDA 
laboratory  in  Dothan,  Alabama  is  now 
operated  by  the  Alabama-Federal  State 
hispection  Service,  hi  addition,  three 
new  laboratories  in  Headland,  Goshen 
and  Enterprise.  Alabama  have  been 
certified  by  AMS  and  approved  by  the 
PAC  as  Alabama-Federal  State 
laboratories.  The  PAC-approved 
laboratory  in  San  Antonio.  Texas  is 
dropped  from  the  Hst  as  that  laboratory 
no  longer  certifies  the  aflatoxin  content 
of  peanut  lots.  The  name  of  the  AMS 
office  that  operates  USDA  laboratories 
and  certifies  the  private  laboratories  has 
been  changed  from  Science  and 
Technology  Division  to  Science  and 
Technology  Programs. 

Since  publication  of  the  proposed 
rule.  AMS  has  been  notified  of  a 


location  change  and  two  new 
laboratories.  The  Pert  laboratory  in 
Sylvester,  Georgia  has  moved  to 
Colquitt,  Georgia.  A  Pert  laboratory  has 
been  opened  in  Blakely,  Georgia  and  a 
Leek  laboratory  has  been  opened  in 
Headland,  Alabama.  Contact 
information  for  these  laboratories  is 
added  to  paragraph  (d)(4)(iv)(A).  In 
addition,  area  code  numbers  have  been 
updated  in  this  paragraph  and  in 
inspection  offices  in  paraeranh 
(d)(3)(i)(A).  *'     S*  P 

The  import  regulation  refers  to  private 
aflatoxin  testing  laboratories  as  "PAC- 
approved"  because  those  laboratories 
are  approved  by  the  Committee  to 
perform  chemical  analyses  on 
domestically-produced  peanuts.  These 
PAC-approved  laboratories  also  may  be 
referred  to  as  "designated'*  laboratories. 
Whether  a  laboratory  is  referred  to  as 
'TAC-approved"  or  "designated."  only 
those  laboratories  hsted  in  redesignated 
paragraph  (d){5){iv)(A)  may  conduct 
aflatoxin  content  analysis  on  imported 
peanuts. 

(12)  Another  Committee 
recommendation  to  modify  the 
Agreement  regulations  provides  that 
shelled  peanut  lots  failing  quality 
requirements  because  of  excessive  "fall 
through"  may  be  blanched.  Paragraph 
(e)  of  the  import  regulation  prescribes 
the  corresponding  requirement  that 
imported  shelled  peanuts  failing  quafity 
requirements  because  of  excessive 
damage,  minor  defects,  moisture,  or 
foreign  material  may  be  reconditioned 
by  remilling  and/or  blanching.  This  rule 
adds  peanut  lots  failing  "fall  through" 
requirements  to  those  lots  that  can  be 
reconditioned  by  blanching.  After 
blanching,  all  such  lots  must  to  be 
sampled  and  certified  as  meeting 
minimum  "fall  through"  requirements 
prior  to  disposition  to  edible  peanut 
outiets. 

This  change  is  made  in  paragraph  (e) 
of  §  999.600  by  adding  a  new  second 
sentence  to  the  inUtjductory  paragraph 
providing  that  peanuts  which  fail 
niinimum  grade  requirements  because 
of  excessive  "fall  through"  may  be 
jjlanched.  For  consistency,  the  second  to 
last  sentence  in  introductory  paragraph 
(e)  also  is  revised  to  include  minimum 
"fall  through"  requirements  as  a 
condition  for  human  consumption. 

(13)  A  final  change  to  be  consistent 
with  Agreement  regulations  prescribes 
that  shelled  peanut  lots  meeting  the 
minimum  grade  requirements  specified 
m  Uie  Minimum  Grade  Requirements 
table,  but  which  fail  aflatoxin 
requirements,  may  be  roasted  during  the 
blanching  process.  After  roasting,  the 
peanuts  must  be  sampled  and  assayed 
for  aflatoxin  content,  and,  if  meeting 
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af  [itoxin  requirements  (15  ppb  or  less), 
m  E^  be  disposed  of  to  human 
c5isumption  outlets.  The  lot  does  not 
hive  to  be  re-inspected  for  grade  quality 
bitause  the  lot  will  have  aheady  met 
glide  requirements.  This  modification  is 
a  telaxation  of  requirements  and  is  an 
optional  process  for  importers  who 
idJend  to  roast  imported  peanuts.  It  will 
saye  time,  reduce  costs,  and  reduce 
pbssibihties  for  damage  or  spUt  kernels. 

This  process  was  recommended  by 
the  Committee  for  domestic  peanuts 
because  blanched  peanuts,  after 
mpling  and  certification,  often  are 
jaced  back  into  the  blancher  to 
)mplete  the  roasting  process.  This  adds 
I  ists  to  the  roasting  process  and  can 
A  use  additional  spUts  or  kernel  damage 
I  le  to  the  extra  handling  of  the  peanuts. 
Also,  roasting  enhances  the  blanching 

forts  to  eliminate  aflatoxin.  thus 
proving  the  wholesomeness  of  the 
anuts.  . 

Inspection  service  oversight  of  tne 
blanching  process  is  necessary  to 
iijaintain  positive  lot  identity.  However, 
the  Department  believes  that  the  savings 
Involved  in  blanching  and  roasting  in 
one  step  and  prevention  of  additional 
damage  and  splits  due  to  excessive 
handUng  are  benefits  that  would 
Outwei^  the  costs  of  inspection  service 
k^versight.  Any  residual  peanuts. 
Excluding  skins  and  hearts,  resulting 
Irom  the  roasting  process,  must  be  red 
^gged  and  disposed  of  to  non-edible 
peanut  outlets,  and  so  reported  to  AMS. 
'  liis  rule  will  add  a  new  paragraph 
e)(4)  in  §999.600.  Original  paragraph 
e)(4)  would  be  redesignated  as  (e)(5). 

Paragraph  (f)  Safeguard  procedures  of 
1 999.600  outlines  the  steps  that 
mporters  must  follow  when  entering 
)eanuts  into  U.S.  commercial  markets, 
rhe  stamp-and-fax  process  helps  assure 
that  AMS  will  be  notified  of  all  peanut 
sntries.  This  rule  modifies  or  removes 
several  requirements  of  the  original 
safeguard  procedures  and  reporting 
requirements  to  help  streamUne  the 
entry  process,  ease  reporting  burdens, 
and  provide  more  time  for  importers  to 
obtain  human  consxunption 
certification.  The  changes  were 
proposed  after  AMS'  review  of  the 
peanut  importation  process  diuing  the 
1997  and  1998  quota  periods.  Where 
applicable,  the  changes  are  made  with 
concurrence  of  the  Customs  Service. 

(14)  Under  the  "stamp-and-fax" 
procedure,  importers  notify  the 
inspection  service  of  pending  peanut 
shipments  by  faxing  or  mailing  a  copy 
of  the  Customs  Service  entry 
documentation  to  the  inspection  service 
office  that  will  sample  the  imported 
peanut  shipment.  The  first  sentence  of 
paragraph  (f)(1)  provides  that  such 


documentation  must  be  sent  "prior  to 
arrival"  of  the  peanuts  at  the  port-of- 
entry.  However,  experience  shows  that 
it  may  not  be  possible  to  send  a 
completed  stamp-and-fax  document  to 
the  inspection  service  "prior  to  arrival" 
of  the  shipment  at  the  port-of-entry. 
While  it  is  in  the  importer's  interest  to 
give  the  inspection  service  advance 
notice  of  inspection,  it  is  not  essential 
that  this  be  done  before  arrival  of  the 
shipment  at  a  port.  Thus,  the  first 
sentence  of  paragraph  (f)(1)  is  changed 
to  read  "Prior  to,  or  upon, 

arrival*  *  *." 

The  Customs  Service  will  not  release 
imported  peanut  lots  without  entry 
documentation  stamped  by  the 
inspection  service.  Further,  the 
Inspection  service  will  not  sample  and 
inspect  peanuts  that  are  not  covered  in 
a  stamp-and-fax  entry  dociunent. 

(15)  This  final  rule  revises  paragraph 
(f)(1)  to  change  the  information  that  was 
originally  required  on  the  stamp-and-fax 
document.  This  rule  adds  the  Customs 
Service  entry  numbeKs)  for  the  peanut 
shipment(s)  covered  in  a  stamp-and-fax 
document.  The  entry  number  is  basic 
Customs  Service  entry  information  and 
appears  on  Customs  Form  3461  (Entry/ 
Immediate  Deliver)  which  is  commonly 
used  as  the  stamp-and-fax  document. 
During  the  1997  and  1998  quota 
periods,  the  inspection  service  recorded 
the  entry  number  on  the  grade 
certificates,  enabling  AMS  to  monitor 
imported  lots  and  communicate  with 
the  Customs  Service  regarding 
importers'  compliance  with  program 
requirements. 

Experience  of  the  last  two  import 
years  shows  that  different  Customs 
Service  forms  may  be  used  in  the  stamp- 
and-fax  process,  hi  most  cases.  Customs 
Fonn  3461  has  been  used.  USDA's 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  Form  368  (NoUce  of 
Arrival)  also  may  be  used  as  a  stamp- 
and-fax  document,  hi  these  cases,  the 
importer  or  customs  broker  fiUng  the 
stamp-and-fax  dociunent  must  add  the 
inland  destination  and  contact  number 
before  sending  the  document  to  the 
inspection  service. 

Tlie  original  provision  specifies  that 
the  destination  location,  includmg  city 
and  street  address,  be  included  on  the 
stamp-and-fax  form.  The  street  address 
is  not  necessary  as  long  as  the  city  and 
receiving  entity  is  identified.  A 
telephone  contact  number  also  must  be 
included.  Experience  shows  that  the 
leceivii^  entities  are  usually  cold 
storage  warehouses. 

The  previous  provision  specified  tnat 
the  stamp-and-fax  document  include  the 
date  and  time  that  the  peanut  shipment 
will  be  inspected  at  the  inland 


destination.  However,  a  date  and  time 
for  inspection  is  not  always  known  at 
the  time  of  entry,  and  it  is  not  necessary 
that  this  information  be  included  on  the 
stamp-and-fax  document.  The  purpose 
of  the  stamp-and-fax  is  to  assure  that  the 
inspection  service  is  aware  of  every 
peanut  lot  being  imported. 
Arrangements  for  the  time  and  date  of 
the  inspection  often  are  made  by  the 
cold  storage  warehouse  after  arrival  of 
the  imported  lot  at  the  inland 
destination. 

Therefore,  this  rule  estabhshes  that 
the  information  required  on  stamp-and- 
fax  documents  include:  the  Customs 
Service  entry  number;  the  container 
number  or  other  identification  of  the  lot: 
the  volume  (weight)  of  peanuts  in  each 
lot;  and  the  location,  contact  name  and 
number  where  the  lot  will  be  in  storage 
or  made  available  for  inspection. 
Paragraph  (f)(1)  is  changed  accordingly. 

(16)  "The  "stamp-and-fax"  process  is 
further  modified  by  removing  the  fifth 
sentence  in  paragraph  (f)(l).that  requires 
importers  to  send  a  copy  of  the  stamp- 
and-fax  entry  document  to  the 
Secretary.  AMS  can  obtain  information 
on  peanut  entries  from  the  inspection 
service  and  fFom  the  Customs  Service 
on  data  tapes.  That  information 
effectively  replaces  the  need  for  stamp- 
and-fax  entry  documents  to  be  reported 
by  importers  to  AMS'  headquarters 
office.  The  change  is  made  in  the  fifth 
sentence  in  paragraph  (f)(1)  by  removing 
the  words  "and  send  a  copy  of  the 
document  to  the  Secretary."  A  similar 
change  also  is  made  in  the  first  sentence 
in  paragraph  (f)(2)  by  removing  the 
words  "entry  document"  from  that 
sentence.  This  modification  does  not 
change  the  requirement  that  importers 
must  file  the  stamp-and-fax  with  the 
inspection  service  office  as  provided  in 

paragraph  (f)(1). 

Another  change  regarding  the  stamp- 
and-fax  repotting  is  made  in  paragraph 
(0(1).  The  last  sentence  provides  that 
the  importer  shall  cause  a  copy  of  the 
entry  document  to  accompany  the 
peanut  lot  and  be  presented  to  the 
inspection  service  "at  the  inland 
destination."  The  intent  of  this 
requirement  was  to  help  inspection 
service  offices  account  for  all  peanut 
lots  for  which  those  offices  have 
authorized  entry  by  stamp-and-fax. 
However,  the  provision  could  have  been 
interpreted  as  meaning  that  all  peanut 
lots  must  be  shipped  inland  for 
inspection.  This  is  not  the  intent  of  the 
provision.  Peanuts  may  be  inspected 
and  certified  for  human  consumption 
while  at  the  port-of-entry.  free  trade 
zone,  or  bonded  warehouse  adjacent  to 
the  port  of  entry.  If  inspected  at  the  port 
or  free  trade  zone  and  certified  as 
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edible,  the  lot  does  not  have  to  be  seen 
again  by  the  inspection  service  and  may 
be  transported  to  its  intended 
destination.  Uninspected  lots  and 
failing  lots  which  are  sent  inland  for 
inspection  or  reconditioning  must  be 
accompanied  by  Customs  Service  entry 
documentation  relevant  to  the  lots, 
which  must  be  presented  to  the 
inspection  service  at  the  time  of  inland 
inspection. 

The  last  sentence  in  paragraph  (f)(1), 
therefore,  is  modified  to  provide  that  the 
entry  documentation  be  presented  at  the 
time  of  sampling— whether  that 
sampling  is  at  the  port  of  entry  or  at  an 
inland  destination.  The  last  sentence  of 
paragraph  (d)(3)(i)  also  is  revised  to 
conform  with  this  clarification. 

(17)  The  import  regulation's  reporting 
requirements  are  specified  in  paragraph 
(f)(2)  of  §  999.600.  Importers  are 
required  to  file  with  the  Secretary  entry 
documents,  including  all  grade  and 
aflatoxin  certifications,  showing  that 
iinported  peanut  lots  meet  quahty  and 
disposition  requirements  of  the 
regulation.  CerUficaUons  filed  by 
importers  enable  AMS  to  monitor  all 
imported  peanut  shipments  and  ensure 
compliance  with  the  regulation's  quahty 
and  disposition  requirements.  The 
reporting  requirements  can  be 
burdensome  if,  as  now  happens,  large 
volumes  of  peanuts  are  entered 
simultaneously  when  a  country's  peanut 
import  quota  is  opened. 

The  inspection  service  performs  all 
inspections  of  imported  peanuts,  and 
AMS  has  access  to  all  of  those  grade 
certificates.  In  addition,  AMS'  Science 
and  Technology  Programs'  laboratories 
conduct  chemical  analysis  of  imported 
peanut  lots,  and,  thus,  AMS  has  access 
to  anatoxin  certificates  issued  by  those 
laboratories.  Through  memoranda  of 
understanding  \ri\h  these  offices,  AMS' 
Marketing  Order  Administration  Branch 
(MOAB),  which  administers  the  import 
regulation,  can  obtain  copies  of  grade 
and  aflatoxin  certificates  issued  by  the 
inspection  service  and  the  USDA 
laboratories.  Therefore,  it  is  not 
necessary  that  importers  file  inspecUon 
service  grade  certifications  and  AMS 
laboratory  aflatoxin  certificaUons  on  lots 
which  meet  requirements.  Those 
certifications  can  be  provided  to  MOAB 
by  the  inspection  service  and 
laboratories.  Filing  of  aflatoxin 
certifications  provided  by  PAC- 
approved  private  laboratories  is 
addressed  below. 

Experience  shows  that  if  importers  do 
not  have  to  file  certificaUons  on  peanut 
lots  which  meet  import  requirements,  a 
large  portion  of  the  reporting  burden 
would  be  removed.  Importer  would 
continue  to  be  required  to  report  failing 


lots  and  disposition  of  those  faihng  lots. 
AMS  believes  such  a  modification  of  the 
reporting  requirements  will  not  reduce 
the  effectiveness  of  the  regulation's 
safeguard  procedures  or  AMS'  program 
oversight,  because  its  compfiance  efforts 
focus  on  faihng  peanut  lots.  Therefore, 
AMS  revises  paragraph  (f)(2)  of 
§  999.600  to  provide  that  importers  file 
wi\h  AMS  only  certificates  of  imported 
peanut  lots  failing  quaUty  or  aflatoxin 
requirements. 

"This  rulemaking  action  updates  the 
kind  of  information  required  to  be  filed 
by  importers,  or  others  on  behalf  of 
importers. 

Importers  who  choose  to  use  PAC- 
approved  laboratories  for  aflatoxin 
certification  must  either  file  those 
certifications  themselves  or  direct  the 
private  laboratory  to  file  the 
certifications  with  AMS.  Similarly,  it  is 
the  responsibihty  of  the  importer  to 
either  file,  or  direct  the  filing  of, 
documentation  covering  such  non- 
edible  peanut  dispositions.  The  first 
sentence  of  paragraph  (f)(2)  is  revised  to 
require  that  importers  "shall  file,  or 
cause  to  have  filed"  documentation 
showing  disposition  of  peanut  lots 
vjdiich  fail  to  meet  quahty  requirements. 
The  phrase  "cause  to  have  filed" 
enables  importers  to  direct  the  entity  to 
file  the  documents  on  behalf  of  the 
importer. 

This  optional  reporting  procedure 
reduces  importers'  direct  reporting 
burdens  because  they  do  not  have  to  file 
the  certificates  themselves.  The  cost,  if 
any,  of  reporting  aflatoxin  certifications 
to  AMS  is  included  in  the  cost  of 
testing.  Thus,  while  importers  are 
responsible  for  the  reporting  charges, 
the  additional  reporting  costs  should  be 
less  than  the  costs  of  individual 
importers  filing  the  certificates 
themselves.  The  certifications  do  not 
have  to  be  reported  individually  or  on 
a  scheduled  basis,  but  do  have  to  be 
filed  by  the  reporting  deadline  relevant 
to  each  imported  lot.  A  laboratory  may 
file  certificates  from  many  importers  in 
one  mailing. 

As  noted  above,  this  rulemaking 
continues  importers'  responsibihty  for 
reporting,  or  causing  the  reporting  of. 
final  disposition  of  all  failing  peanut 
lots.  Proper  disposition  of  a  faihng 
peanut  lot  includes:  (1)  Edible 
certification  through  an  appeal 
inspection;  (2)  edible  certification  after 
reconditioning;  (3)  disposition  to  a  non- 
edible  peanut  outlet  such  as  crushing, 
animal  feed,  or  seed  use;  (4)  dumping' in 
a  landfill  or  otherwise  destroying  the 
peanuts;  or  (5)  re-exportation  to  another 
country. 

The  proposed  rule  recommended  that 
paragraph  (f)(2)  be  modified  to  require 


"source"  documents  as  proof  of  non- 
edible  disposition.  As  discussed  above 
in  the  Comments  Received  section,  two 
commenters  pointed  out:  (1)  The 
^fficulty  of  obtaining  source  documents 
aom  entities  not  directly  regulated  by 
the  import  regulation,  and  (2)  that  the 
Agreement  regulation  does  not  require 
source  documents,  but  accepts  bills-of- 
lading  bom  Committee-approved 
blanchers  and  remillers  as  proof  of  non- 
edible  disposition.  After  reviewing  the 
reporting  requirements  under  the 
Agreement,  AMS  behoves  the  comments 
have  merit.  Thus,  entities  such  as 
remillers,  blanchers,  and  bonded 
warehouses  may  file,  on  behalf  of 
importers,  bills-of-lading  certifying  that 
faihng  quahty  peanuts  were  shipped  to 
a  non-edible  peanut  outlet. 
Docmnentation  filed  showing 
disposition  to  animal  feed  must  include 
as  required  by  paragraph  (e)(2)(ii).  an 
aflatoxin  certificate  showing  that  the 
peanuts  do  not  exceed  300  ppb  aflatoxin 
content.  Faihng  lots  and  commingled 
residuals  that  are  re-exported  must  be 
documented  with  a  completed  Customs 
Service  form,  specific  to  the  peanuts 
being  shipped,  verifying  exportation 
fit)m  the  U.S. 

Thus,  the  third  sentence  of  proposed 
new  paragraph  (f)(2)  is  modified  in  this 
final  rule  to  read  as  follows:  "Proof  of 
non-edible  disposition  may  include 
bills-of-lading,  transfer  certificates,  and 
other  documentation  showing  shipment 
from  the  importer,  blancher,  remiller, 
warehouse,  or  other  entity,  to  crushing, 
frod  or  seed  use,  burying,  or  other  non- 
edible  disposition.  Such  documentation 
must  include  the  weight  of  peanuts 
bemg  disposed  and  the  name  and 
telephone  number  of  the  disposing 
entity.  Proof  of  export  must  include  U.S. 
Customs  Service  documentation 
showing  exportation  fit)m  the  United 
States." 

Further,  some  importers  have 
requested  appeal  analyses  On  failing 
peanut  lots.  An  appeal  inspection 
involves  resampling  and  reinspection  by 
the  inspection  service  and/or  aflatoxin 
testing  laboratory.  If  the  failmg  lot  is 
determined  to  meet  requirements  upon 
an  appeal  analysis,  die  importer  must 
file  both  the  mitial  failing  certificate(s) 
and  Uie  appeal  certificate(s)  showing  the 
same  peanut  lot  ultimately  was  certified 
as  meeting  quality  requirements  on 
appeal. 

Experience  with  the  1997  and  1998 
imports  also  shows  that  most  faihng  lots 
were  reconditioned  by  blanching.  After 
reconditioning,  the  lots  are  reinspected 
and,  in  most  cases,  certified  for  edible 
consumption.  In  reporting 
reconditioning  of  a  faihng  peanut  lot, 
the  importer  must  accoimt  for  pickouts 
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aiid  other  poor  quality  kernels  that  are 
rjfeoved  from  the  lot  during  the 
reconditioning  process.  For  example,  if 
a  40,000  poimd  container  of  peanuts 
lis  grade  requirements,  the  lot  may  be 
mched.  If  the  resulting  lot,  weighing 
0.^,000  pounds,  is  certified  as  edible,  the 
importer  must  file:  (1)  The  first  faiUng 
grade  certificate;  (2)  the  first  passing 
ddatoxin  certificate  ("negative"  to 
aflatoxin):  (3)  the  second  passing  grade 
Oertificate;  (4)  the  second  passing 
ifbtoxin  certificate;  and  (5)  proof  of 
ijipment  (such  as  a  biU-of-lading)  of  the 
^on-edible  residuals  to  an  oihnill  or  to 
a  jport  facility  (with  Customs 
^Dcumentation  showing  actual 

I  [The  volvune  of  residual  peanuts  may 
iJot  exacUy  equal  the  difference  between 
the  two  weights  because  of 
•Viisappearance"  during  the 
reconditioning  and  reinspection 
k  nous.  Such  disappearance  can 
i  aclude  ba«  weight,  skins,  moishue 
1  rom  the  blanching,  other  loss  of 
1  Bmels.  and  differences  in  weighing 
( cales.  which,  to  the  extent  practical, 
] aust be docxunented.  ,,  .,. 

Fees  charged  for  disposition  of  tailmg 
wanuts  must  be  borne  by  the  importer. 

AMS  has  foimd  that  grade  and 
tflatoxin  certificates  are  the  primary 
locumentation  for  monitoring  edible 
md  non-edible  disposition  of  imported 
jeanuts.  Tying  a  disposition  back  to  an 
jriginal  imported  peanut  lot  is  difficult 
without  reference  to  grade  and  aflatoxm 
certificate  numbers.  Thus,  for 
compliance  purposes,  it  is  necessary 
that  all  reporting  of  non-edible 
disposition  include  the  grade  and 
aflatoxin  certificate  numbers  of  die 
original  failing  lot(s). 

RBsiduals  bom  the  remilhng  or 
blanching  of  several  imported  peanut 
lots  belonging  to  the  same  importer  may 
be  commingled  into  a  larger,  residual 
lot.  Proof  of  disposition  of  a 
commingled  residual  lot  must  include: 
(1)  The  name  and  telephone  number  of 
the  disposition  outlet;  (2)  lot  numbers 
from  which  Uie  residuals  were  removed; 
and  (3)  the  totol  weight  of  the  disposed 
residual  lot.  The  report  must  be 
sufficient  to  account  for  all  of  the 
residual  peanuts  and  identify  the  lots 
from  which  the  residuals  were  taken. 
Residuals  from  imported  peanut  lots 
cannot  be  commingled  writh 
domestically-produced  residual  peanuts 
because  of  the  separate  compliance  and 
recordkeeping  responsibilities  for 
domestic  peanuts  (to  the  Committee) 
and  imported  peanuts  (to  AMS). 
Certification  of  PLI  issued  by  the 
inspection  service  may  be  used  to  verify 
commingling  of  multiple  residual 
peanut  lots. 


During  the  1997  and  1998  quotas, 
some  customs  brokers,  warehouse 
operators,  and  blanchers  failed  to 
identify  the  importer  of  record  when 
requesting  inspections.  If  the  warehouse 
or  blancher  is  shown  as  the  applicant 
for  the  inspection  and  the  importer's 
name  withheld,  AMS  has  difficulty 
matching  up  certificates  and  verifying 
that  the  importer  has  satisfied  reporting 
requirements.  For  AMS  recordkeeping 
purposes,  the  applicant  requesting 
inspection  must  provide  \he  name  of  the 
importer  to  the  inspection  service.  A 
provision  to  this  effect  is  added  to  the 
first  sentence  of  paragraph  (f)(2). 
Because  of  the  extent  of  these 
revisions,  the  first  half  of  paragraph 
(f)(2)  is  revised.  Crushing,  feed,  seed,  or 
burying  are  added  as  examples  of  non- 
edible  disposition  outlets.  The  address 
to  which  disposition  dociunentation 
must  be  filed  remains  unchanged. 
Finally,  original  paragraph  (d)(4)(v)(B), 
which  provided  that  importere  file 
aflatoxin  certificates  "regardless  of  the 
test  resiUt"  is  removed  to  conform  writh 
reduced  reporting  of  only  failing  lots. 

(18)  Paragraph  (fH3)  of  the  peanut 
import  regulation  estabUshes  the  period 
for  importere  to  obtain  inspection  and 
certification  of  their  imported  pean»Jt 
lots  and  report  disposition  to  AMS.  The 
original  reporting  period  was  23  days 
after  Customs  Service  release  of  the 
peanut  lot.  However,  based  on  the 
experience  of  the  1997  and  1998  import 
quotas,  the  23-day  period  does  not 
provide  enough  time  for  importere  to 
meet  requirements  for  all  lots  and  report 
disposition  to  AMS.  Indeed,  the  23-day 
reporting  period  was  extended  for  the 
1997  reports  only  in  a  separate 
rulemaking  (62  FR  50243,  September  25. 
1997).  Therefore,  original  paragraph 
(f)(3)  and  the  reporting  period  is 
completely  revised. 

Because  of  the  high  demand  for 
foreign-produced  peanuts,  the  1997 
Argentine  and  "other  country"  quotas 
were  filled  on  the  day  of  opening. 
Among  other  things,  this  caused  a  flood 
of  imported  peanuts  into  clearance 
channels  at  the  same  time.  For  the  most 
part,  the  inspection  service  and 
aflatoxin  labs  were  able  to  provide 
timely  sampling  and  inspection  of 
imported  peanuts.  However,  some 
importere  encountered  problems 
obtaining  wharfage  and  storage  space  in 
bonded  warehouses  and  other  delays  in 
other  clearance  processes.  Large  volume 
importers  had  particular  difficulty 
coordinating  the  paperwork  required  by 
different  Federal  government  offices,  the 
quaUty  inspections,  and  needed 
reconditioning  to  meet  requirements  of 
die  import  regulation,  7  CFR  999.600. 


Therefore,  the  period  for  reporting 
compliance  with  die  import  regulation 
is  extended  in  this  rulemaking.  An 
extended  period  helps  alleviate 
problems  encountered  with  the  large 
numbere  of  lots  entered  under  Argentine 
and  "other  country"  quotas  on  April  1 
each  year.  The  extended  period  also  is 
helpful  for  imports  of  Mexican  peanuts, 
soine  of  which  are  farmere  stock  peanuts 
needing  the  extra  steps  of  shelling, 
sorting,  and  sizing  before  certification 

for  edible  use.  . ,.  i.  j  • 

The  reporting  period  is  established  m 
this  rule  as  ISO  days  from  the  date  of 
release  of  a  lot  by  the  C\»toms  Service. 
Lengthening  the  reporting  period  is 
accomplished  by  providing  that  all 
Customs  Service  releases  of  peanuts  be 
designated  as  "conditional"  releases. 
The  180-day  period  is  established  as  the 
conditional  release  period  for  Customs 
Service  purposes. 

A  peanut  lot  which  is  inspected  and 
certified  as  edible  in  advance  of  a 
quota's  opening  day  may  be 
conditionally  released  and  subject  to  die 
180-day  conditional  release/reporting 
period.  However,  importers  are  able  to 
dispose  of  those  peanuts  after  receipt  of 
the  required  edible  certifications  and 
after  conditional  release  of  the  lots  by 
the  Customs  Service. 

Uninspected  peanut  lots  may  be 
conditionally  released  under  bond, 
provided  diat,  vdthin  180  days,  tiiose 
peanuts  be  inspected  and  reported  to 
AMS  as  meeting  requirements  of  the 
import  regulation.  .      ,  ., 

Inspected  peanut  lots  diat  fail  to  meet 
quaUty  requirements  majr  be 
conditionally  released  for 
reconditioning  and  reinspection. 
Reconditioning  and  reinspection  must 
be  completed  and  reported  to  AMS 
witiiin  die  180-day  conditional  release 
period.  Disposition  of  die  non-edible, 
residual  peanuts  or  pick-outs  from 
reconditioning  processes  also  must  be 
reported  widiin  die  180-day  period. 
Positive  lot  identification  must  be 
maintained  on  these  peanuU. 

If  AMS  finds  diat.  after  die  180-day 
conditional  release  period.expires,  an 
uninspected  or  failing  peanut  lot  has  not 
been  reported  as  meeting  import 
requirements,  AMS  will  request  die 
Customs  Service  to  issue  a  Notice  of 
Redelivery  to  die  importer.  Subsequent 
to  diat  request,  the  Customs  Service  has 
30  days  to  issue,  under  the  terms  of  the 
basic  importation  bond,  a  valid  demand 
for  redelivery.  Upon  receiving  die 
Notice  of  Redelivery,  the  importer  has 
30  days  to  redeliver  die  unreported  or 
failing  peanuts  to  the  Customs  Service. 
Original  paragraph  (f)(3)  provided  for 
a  60-day  extension  of  tne  redelivery 
demand  period  to  enable  an  importer 
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additional  time  to  meet  a  redelivery 
demand.  That  provision  is  removed 
firom  paragraph  (f)(3)  and  inserted  in 
new  paragraph  (f)(5).  The  preamble  in 
the  proposed  rule  incorrectly  stated  that 
extension  was  removed,  rather  than 
redesignated  to  another  paragraph.  A 
conforming  change  is  made  by  removing 
the  second  sentence  in  paragraph  (f)(4). 

Original  paragraph  (f)(4)  also  is 
revised  to  restate  the  redelivery  demand 
process.  The  paragraph  also  continues 
to  include  the  ccmsequences  of  an 
importer's  failure  to  comply  with  import 
regulation,  i.e.,  assessment  of  liquidated 
damages  equal  to  the  value  of  the 
peanuts  involved,  under  the  terms  of  the 
Basic  Importation  and  Entry  Bond. 
Further,  failure  to  fully  comply  with 
quahty  and  handling  requirements  or 
failure  to  noUfy  the  AMS  of  disposition 
of  uninspected  or  failing  imported 
peanuts,  as  required  under  this  section, 
may  result  in  a  comphance  investigation 
by  AMS.  Finally,  revised  paragraph 
(f)(4)  includes  the  proviso  that 
falsification  of  reports  submitted  to 
AMS  also  is  a  violation  of  Federal  law 
and  is  punishable  by  fine  or 
imprisonment,  or  both. 

(19)  AMS  beUeves  that  the  need  for 
extension  of  the  180-day  conditional 
release  and  reporting  period  is 
significantly  reduced  because  of  the 
longer  reporting  period  proposed  in  this 
rulemaking.  However,  new  paragraph 
(f)(5)  provides  for  extension  of  the 
reporting  period,  should  an  importer  be 
unable  to  dispose  of  a  particular  peanut 
lot  within  180  days.  This  rule 
establishes  an  extension  of  an  additional 
60  days,  giving  importers  a  total  of  240 
days  to  meet  requirements  of  the  import 
regulation. 

Unusual  circumstances  could 
necessitate  an  extended  delay  in 
disposition  of  an  imported  peanut  lot. 
There  have  been  a  few  instances  over 
the  last  two  years  where  failing  lots 
were  set  aside  and  not  reconditioned 
until  months  after  the  initial 
inspections.  Disposition  of  farmers  stock 
peanuts  which  require  sheUing  and  final 
outgoing  inspection  also  may  require  an 
extended  period  of  time  to  complete 
shelhng  and  final  inspections.  In  such 
instances,  the  importers  needed  an 
extension  of  the  reporting  period.  Under 
this  proposal,  the  length  of  the 
extension,  up  to  60  days,  must  be 
specified  in  the  extension  request  and 
be  made  by  the  importer  in  writing  by 
the  end  of  the  conditional  release 
period.  The  extension  request  also  must 
specify  the  lot's  Customs  Service  entry 
number.  PLI  designation,  volume  or 
weight,  and  current  location.  Requests 
for  extension  are  made  to  AMS  at  the 
address  provided  in  paragraph  (f)(2). 


(20)  This  action  adds  a  new  paragraph 
(f)(6)  to  clarify  a  procedural  question 
that  arose  during  the  1997  quota  period. 
Not  all  peanut  lots  that  arrive  in  the  U.S. 
are  entered  for  consumption.  Because  of 
the  expected  overfill  of  the  Ai^ntine 
quota,  some  importers  placed  peanuts  in 
bonded  storage  and  did  not  file 
consumption  entry  doounents 
(including  a  stamp-and-fax)  until  after 
quota  allotments  were  determined  by 
the  Customs  Service.  The  peanuts  in 
excess  of  quota  had  to  be  either 
exported  to  another  country,  held  in     • 
bonded  storage  for  the  next  year's  quota, 
or  entered  under  tariff  charges.  Peanuts 
that  are  held  in  bonded  storage  and 
subsequenUy  exported  from  the  U.S. 
without  a  stamp-and-fax 
communication,  need  not  be  reported  to 
the  inspection  service  or  to  AMS. 
However,  if  a  peanut  lot  is  included  in 
a  stamp-and-fax  doounent,  but  is 
subsequenUy  exported  without  being 
entered  by  the  Customs  Service,  the 
importer  must  notify  the  inspection 
service  of  the  export  decision  and 
provide  proof  of  export.  The  inspection 
service  must  be  able  to  account  for  all 
lots  reported  on  stamp-and-faxes. 

With  the  addition  of  new  paragraphs 
(f)(5)  and  (f)(6).  original  paragraphs  (f)(5) 
and  (f)(6)  are  redesignated  as  paragraphs 
(f)(7)  and  (f)(8),  respectively,  and 
references  to  those  paragraphs  are 
changed  accordingly. 

In  addition,  minor  additions  are  made 
in  paragraphs  (f)(7)  and  (8)  to  clarify  the 
original  provisions  of  those  paragraphs 
In  paragraph  (f)(7),  the  words  "and 
aflatoxin"  are  inserted  between 
"inspection  certificate(s)"  to  clarify  that 
the  Secretary  may  reject  a  current 
aflatoxin  certificate  as  well  as  grade 
certificate.  The  word  "may  "  also  is 
removed  fix>m  the  sentence  to  clarify  the 
authority  of  the  Secretary  to  require 
reinspections  of  suspect  peanut  lots,  to 
paragraph  (f)(8),  the  second  sentence  is 
changed  by  adding  the  words  "the 
storage"  before  the  word  location  to 
clarify  the  requirement  that  importers 
advise  AMS  of  the  storage  location  of 
peanuts  held  in  bonded  storage  for 
longer  than  one  month  prior  to  quota 
opening. 

(21)  A  clarification  is  made  to 
paragraph  (g)(1)  Additional 
requirements.  The  second  sentence 
stated  that  all  peanuts  presented  for 
entry  for  human  consumption  must  be 
certified  as  meeting  import 
requirements.  The  phrase  "presented  for 
entry"  can  be  misleading  m  that,  as 
discussed  above,  many  peanuts 
presented  for  entry  are  not  subsequently 
miported.  This  rule  changes  the 
sentence  by  replacing  the  phrase 
"presented  for  entry"  with  the  term 


"mtended  for  human  consumption." 

This  clarifies  the  purpose  for 

importation.  Also,  the  phrase  "prior  to 
such  disposition"  is  added  to  the  end  of 
the  sentence  to  further  state  that  all 
peanuts  imported  for  edible  use  meet 
those  requirements  prior  to  movement 
to  the  receiver  or  buyer. 

(22)  Finally,  several  nunor  changes 
are  made  to  paragraph  (g)(6)  to  clarify 
and  simplify  provisions  regarding  costs 
mcuned  m  meeting  the  requirements  of 
the  import  regulation.  The  changes 
mclude  clarification  that  the  inspection 
service  and  aflatoxin  testmg  laboratories 
bill  "apphcants"  making  the  request  for 
inspection  and  chemical  analysis,  not 
only  the  importer,  as  originally  stated. 
Apphcants  include  customs  broken, 
storage  warehouses,  and  other  entities 
aqting  of  behalf  of  importere.  The  Ust  of 
the  types  of  chargeable  services  is 
modified  for  clarity  and  simpUcify.  PU 
certifications  replace  "certifications  of 
lot  identification"  to  be  m  conformance 
writh  Recommendation  8.  above. 

The  Department  makes  these 
amendments  and  modifications  to  the 
peanut  import  regulation.  §  999.600  to 
update  and  streamUne  the  provisions  of 
that  regulation. 

Paperwork  Reductitni  Act 

fa  accordance  virith  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  the  information  collection 

requirements  contained  m  this  final  rule 
were  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval.  The  information  collection 
requirements  in  the  original  peanut 
import  regulation  were  approved  by 
OMB  on  September  3. 1996.  and 
asagned  OMB  number  0581-0176. 
This  paperwork  burden  analysis 
apphes  to  only  AMS'  peanut  import 
regulation  burden  in  §  999.600.  and 
does  not  include  or  supersede  other 
reporting  requirements  for  imported 
peanuts  that  may  be  estabhshed  by 
APHIS,  the  Food  and  Drug 
Administration  (FDA),  the  Customs 
Service,  or  other  agencies. 

The  original  burden  statement  for  the 
peanut  import  regulation  was  developed 
and  approved  before  the  regulation  was 
put  mto  effect.  The  reporting  burden  is 
based  on  importere.  or  others  acting  on 
behalf  of  importere.  fiUng  copies  of 
doounents  necessary  to  show 
comphance  with  program  requirements. 
TTiere  are  no  forms  to  be  completed  and 
filed.  "The  import  program's  original 
reporting  and  recordkeeping  estimates 
were  not  broken  down  in  OMB's  0581- 
0176  burden  statement— making  it 
difficuh  to  apply  comparisons  for  the 
mdividual  chai^  proposed  fa  this 
regulation.  Also,  because  the  duty  free 
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(  iota  has  increased  by  approxiiiiately 
ti  percent  since  the  ori^nal  burden 
statement  was  approved,  savings 
ilculated  in  this  rule  are  based  on  1999 
iota  volumes. 

The  proposed  rule  incorrectly 
ddiessed  the  avera^  time  needed  to 
lile  the  different  documents  required 
tinder  the  import  regulation.  Stamp-and- 
Sdc  documents  are  filed  separately  and. 
Kus,  are  estimated  to  take  5  minutes  for 
aach  submission.  The  average  reporting 
taie  for  filing  individual  certificates  is 
Istimated  in  this  final  rule  as  3.5 
ihinutes  because  importers  may 
'iccumulate  relevant  documents  and 
1  lubmit  them  at  one  time.  The  response 
ime.  therefore,  is  estimated  3.5  minutes 
or  each  response.  These  estimates  are 
ised  in  the  discussions  of  the 
^commended  changes  immediately 

[rhe  original  reporting  burden 
Utimated  25  respondents  filing  5.000 
fesponses,  for  a  total  of  300  burden 
hours— an  average  of  12  reporting  hours 
per  importer.  The  original 
recordkeeping  burden  was  estimated  at 
25  respondents  and  a  total  of  125 
burden  recordkeeping  hours— an 
average  of  5  recordkeeping  houre  per 

importer.  .  .     • 

This  final  rule  revises  the  original 
information  collection  burden  based  on: 
(1)  Experience  of  the  1997  and  1998 
peanut  quota  periods;  (2)  a  two-year 
increase  in  peanut  quota  volume  from 
94.8  million  to  115.4  miUion  pounds  for 
1999.  as  established  by  trade 
agreements;  (3)  an  estimated  2.650  lots 
entered  (based  on  lot  sizes  of  40,000 
pounds  for  most  lots  and  200.000 
pounds  for  a  small  number  of  lots;  (4) 
reduced  information  collection 
requirements;  (5)  reduced  response  time 
from  5  minutes  per  response  to  3.5 
minutes;  (6)  reduced  number  of 
respondents  (importers)  from  25  to  15; 
and  (7)  generally  good  peanut  quality, 
with  an  estimated  10  percent  of  the  lots 
foiling  initial  quality  requirements. 
Reporting  burden:  The  following 
changes  reduce  the  AMS  paperwork 
reporting  burden  on  peanut  importers. 

Recommendation  16.- This 
modification  removes  from  paragraph 
(f)(1)  the  requirement  that  importers 
must  send  copies  of  each  stamp-and-fax 
document  to  AMS  headquarters.  The 
intent  of  the  original  requirement  was  to 
ensure  AMS  headquarters  has 
knowledge  of  all  peanut  imports  for 
monitoring  and  compliance  purposes. 
However,  this  change  requires  that  the 
inspection  service  and  aflatoxin  testing 
laboratories  provide  copies  of  all 
inspection  certificates  issued  on 
imported  peanuts  (Recommendation 
17).  In  addition,  AMS  receives  periodic 


database  printouts  of  all  peanut  entries 
from  the  Customs  Service.  Together, 
these  reports  are  siifficient 
documentation  for  AMS  headquarters' 
purposes.  Therefore,  it  Is  not  necessary 
that  importers  send  copies  of  their 
stamp-and-fax  documents  to  AMS 
headquartere. 

Savings:  The  burden  of  filing  stamp- 
and-fax  documents  with  AMS' 
headquarters  is  completely  eliminated 
by  this  final  rule.  The  original  burden 
for  reporting  stamp-and-fax  documents 
was  factored  into  the  total  program 
burden  of  5.000  houre.  Based  on  the 
1999  quota  of  115.4  million  poimds. 
projected  entries  of  2.650  lots,  and  5 
containere  listed  on  each  stamp-and-fax 
document,  approximately  530  stamp- 
and-fax  documents  will  be  filed.  This 
number  of  responses  will  be  saved 
because  AMS  headquarters  does  not 
have  to  be  notified.  At  5  minutes  per 
filing,  the  estimated  burden  for 
reporting  stamp-and-fax  documents  in 
1999  wiU  total  44  houn. 

Recommendation  1 7:  This  rule 
reduces  the  number  of  inspection 
certificates  which  importers  must  report 
to  AMS.  Previously,  importers  filed 
copies  of  both  passing  and  failing  grade 
and  aflatoxin  certificates  issued  on  all 
imported  peanut  lots.  Those  certificates 
are  issued  by  the  inspection  service  and 
by  AMS  and  private  laboratories.  The 
certificates  can  be  made  available  to 
AMS  by  those  entities,  thus  relieving 
importera  of  a  significant  direct 
reporting  burden. 

Because  AMS*  compliance  efforts 
focus  on  failing  lots,  this  rule 
estabUshes  that  importera  be  required  to 
file  only  certificates  covering  faiUng 
peanut  lots.  AMS  receives  copies  of 
passing  certificates  from  the  inspection 
service  and  laboratories  as  a  check  on 
all  lots  entered.  Approximately  2.650 
peanut  lots  are  expected  to  be  imported 
under  1999  peanut  quotas.  For  burden- 
reporting  purposes,  this  rule  estimates 
that  10  percent  of  the  imported  lots  will 
fail  one  or  both  inspections.  Thus, 
approximately  265  lots  can  be  expected 
to  fail  quality  requirements  and  will 
have  to  be  either  reconditioned  to  meet 
requirements,  disposed  of  to  non-edible 
peanut  outlets,  or  re-exported.  The  other 
90  percent  of  the  lots  (2.385  lots)  can  be 
expected  to  meet  quality  requirements, 
and  will  not  have  to  be  reported  by  the 

importera. 

Recommendation  17  makes  two 
clarifications.  First,  the  name  of  the 
importer  will  be  entered  on  filed 
inspection  certificates,  which  are 
completed  by  the  inspection  service. 
Often  the  business  requesting  the 
inspection  is  not  the  importer,  but 
another  entity  acting  on  behalf  of  the 


importer.  This  rule  clarifies  that  in  such 
cases,  the  importer's  identity  should  be 
placed  on  the  certificate.  This  does  not 
increase  the  reporting  burden  because 
the  name  is  entered  by  the  inspector, 
not  the  importer.  The  second  proposed 
recommendation  would  have  required 
that  "soiuce"  documents  be  used  when 
reporting  disposition  of  failing  lots. 
However,  based  on  comments  received 
and  further  review  by  AMS.  the 
recommendation  has  been  withdrawn. 
The  new.  amended  provision  specifies 
the  same  requirement  as  the  original 
regulation,  i.e..  bills-of-lading  and  other 
transport  certificates  to  be  submitted  by 
the  importer  or  contractore  of  the 
importer.  The  provision  requires  that 
contact  information  of  the  disposing 
entity  be  specified  in  the  documents 
filed.  An  adjustment  in  the  proposed 
burden  is  not  needed  because  the  use  of 
source  doduments  would  not  have 
increased  the  volume  of  paperwork 
required  to  be  reported.  However, 
removal  of  the  source  document 
requirement  may  ease  the  difficulty 
importera  might  have  had  in  obtaining 
"source"  documents. 

Savings:  U  importera  are  not  required 
to  file  certificates  on  lots  meeting 
program  requirements,  the  savings  in 
1999  will  be  approximately  4.770 
responses  (2,385  lots,  times  2 
certificates  per  lot)  and  398  houra  saved 
(4,770  times  5  minutes  per  response). 
The  new  reporting  burden  imder 
Recommendation  17  is  an  estimated  4 
responses  for  each  of  the  265  imported 
lots  tailing  requirements,  or  1,060  total 
responses.  At  3.5  minutes  per  filing,  the 
total  reporting  burden  for  filing 
disposition  of  failing  lots  only  in  1999 
is  projected  to  be  62  hours.  The  new 
average  will  be  70  responses  and  4 
houre  per  importer.  If  this  regulation 
was  not  effectuated,  the  1999  reporting 
burden  on  importera  would  have  been 
approximately  5,830  responses  filed, 
and.  based  on  5  minute  reporting  time 
per  response,  roughly  485  burden  houre. 
Thus.  Recommendation  17  results  in  an 
estimated  savings  of  4,770  responses 
and  423  burden  houre  in  1999. 

Recommendation  18:  A  small  portion 
of  the  5,000  houre  under  the  original 
reporting  burden  accounts  for  importera 
filing  requests  for  extension  of  the 
reporting  period.  Recommendation  18 
extends  the  reporting  period  from  23 
days  after  entry  to  180  days  after 
conditional  release  by  the  Customs 
Service.  The  23-day  period  proved  to  be 
too  short  for  reporting  most  imported 
lots,  forcing  importers  to  request 
extensions  on  nearly  all  lots  imported 
during  1997  and  1998.  Extension  of  the 
reporting  period  to  180  days  alleviates 
the  need  to  file  requests  for  extension 
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for  almost  all  imported  peanut  lots.  In 
addition,  extension  of  the  reporting 
period  also  enables  importers  to  collect 
certificates  as  the  lots  are  certified,  and 
file  all  certificates  on  failing  lots  at  one 
time,  thus  saving  the  burden  of 
reporting  lots  individually.  After 
deadline  extensions  were  granted  by 
AMS  during  the  1997  and  1998  quota 
periods,  importers  filed  outstanding 
reports  in  groups. 

Savings:  Extending  the  reporting 
period  from  23  days  to  180  days  means 
importers  do  not  have  to  request  as 
many  extensions  and  they  are  able  to 
combine  the  failing  lot  certificates  into 
fewer  reports.  Savings  from  the 
reduction  in  the  reporting  burden  is 
factored  into  the  estimate  of 
Recommendation  17. 

Recommendations  10. 15.  and  20 
clarify  reporting  requirements  but  do 
not  change  the  burden. 
Recommendation  10  clarifies  that 
importers  may  designate  other  entities 
(aflatoxin  testing  laboratories,  customs 
import  brokers,  warehouses,  blanchers 
crushers,  etc.)  to  file  certificates  and 
reports  on  their  behalf  This  reporting  is 
done  as  a  part  of  the  business  contract 
between  the  importer  and  the  service- 
provider  at  little  or  no  cost  to  the 
importer,  thus  relieving  the  importer  of 
the  reporting  burden.  Recommendation 
15  clarifies  the  information  that  is 
needed  on  stamp-and-fax  documents. 
This  change  in  information  does  not 
increase  the  time  needed  to  complete 
the  stamp-and-fax  document  or  the 
reporting  burden.  Recommendation  20 
clarifies  that  if  peanuts  are  not  covered 
in  a  stamp-and-fax  document  and  are 
not  inspected— but  are  subsequently 
exported— those  peanuts  should  not  be 
reported. 

Total  average  savings,  reporting 
burden:  The  modifications  in  this  final 
rule  represent  an  annual  savings  of 
approximately  5.300  responses  and  467 
reporting  hours. 

The  savings  is  only  a  few  minutes  for 
small  importers  who  import  a  few 
containers  of  peanuts.  A  large  importer 
of  8  milhon  pounds  of  peanuts — 200 
lots  with  20  lots  faiUng  requirements- 
has  the  following  reporting  burden  in 
1999  (vs.  the  original  burden  estimate  in 
parentheses):  40  (80)  stamp-and-fax 
notices;  0  (360)  certificates  on  passing 
lots;  80  (80)  certificates  on  faiUng  lots; 
0  (40)  deadline  extensions;  total  120 
(560)  reports  filed;  8  (46.6)  hours 
reporting  burden.  These  are  rough 
estimates  for  general  comparison 
purposes  only. 

Recordkeeping  burden:  In  addition  to 
the  reporting  requirements.  Section 
999.600  requires  that  importers  retain 
copies  of  certifications  and  entry 


documentation  for  not  less  than  two 
years  after  the  calendar  year  of 
acquisition.  Customs  Service  document 
retention  requirements  are  five  years. 
While  importers  no  longer  file  grade  and 
aflatoxin  certificates  on  passing  lots, 
they  must  store  that  information  for 
AMS  and  the  Customs  Service.  The 
original  recordkeeping  burden  totals  125 
hours,  based  on  25  respondents 
retaining  records— an  average  of  5 
recordkeeping  hours  per  importer.  The 
revised  recordkeeping  burden,  based  on 
the  21  percent  increase  in  the  quota 
volume  is  151  hours.  With  only  15 
record  keepers,  the  average 
recordkeeping  hours  per  importer  is  10 
hours. 

Cumulative  new  burden:  This 
rulemaking  estabUshes  a  new  total 
annual  reporting  and  recordkeeping 
burden  for  OMB  number  0581-0176  of 
1.590  responses  and  257  hours.  This 
compares  to  the  original  burden  of  5,000 
responses  and  425  hours.  The  new 
burden  averages  106  annual  responses 
and  17  burden  hours  for  each  peanut 
importer.  The  burden  hours  per 
importer  is  increased  because  the 
estimated  number  of  importers  is 
sharply  reduced  bom  the  original 
estimate. 

Comments  to  this  amended 
Paperwork  Reduction  Act  burden  were 
requested  in  the  proposed  rule  (63  FR 
46191.  August  31. 1998).  Comments 
were  to  be  submitted  to  the  Desk  Officer 
for  Agriculture.  OfBce  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget  and  to  AMS. 
The  comment  period  was  60  days, 
ending  October  30, 1998.  Two 
comments  were  received  on  one 
proposed  reporting  requirement  change 
I  'source"  documents)  and,  as 
previously  discussed.  Uiat  proposed 
change  has  not  been  made  to  section 
999.600.  That  one  reporting  requirement 
remains  as  previously  approved.  This 
final  rule  does  not  alter  the  number  of 
responses  or  reporting  burden  hours 
bom  those  in  the  proposed  rule.  The 
new  reporting  and  recordkeeping 
burden  for  OMB  No.  0581-176  has  been 
submitted  to  OMB  and  has  been 
approved  under  that  number. 

Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibifity  Act  (RFA).  the 
AMS  has  considered  the  economic 
impact  of  this  peanut  import  regulation 
on  small  entities  and  wheUier  the 
proposed  changes  to  the  regulation 
disproportionately  or  unfairiy  effect 
small  entities.  The  purpose  of  the  RFA 
IS  to  fit  regulatory  actions  to  the  scale  of 
busmess  subject  to  such  actions  in  order 


that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
An  initial  regulatory  flexibility 
analysis  was  prepared  and  published 
with  the  proposed  rule  (63  FR  46191 
August  31, 1998).  A  cOniment  period'of 
30  days  was  provided  for  comments  to 
the  proposal  and  the  initial  regulatory 
flexibility  analysis.  No  comments  were 
received  that  made  specific  reference  to 
the  analysis  or  questioned  the  impact  of 
the  proposed  changes  on  small  business 
entities.  Accordingly,  AMS  has 
prepared  the  following  final  regulatory 
flexibility  analysis. 

The  import  regulation  is  required  by 
law— subparagraph  (0(2)  of  Section 
108B  of  the  Agricultural  Act  of  1949,  as 
amended,  and  the  Federal  Agriculture 
hnprovement  and  Reform  Act  of  1996 
Subparagraph  (f)(2)  mandates  that  the 
Secretary  shall  require  that  "all  peanuts 
in  the  domestic  and  export  marketplace 
fully  comply  virith  quality  standards 
under  Marketing  Agreement  146." 
Handling  requirements  similar  to  those 
established  under  the  Agreement  also 
are  estabhshed  in  the  import  regulation, 
to  the  extent  necessary  to  assure 
comparability  of  quaUty  standards.  The 
import  regulation  was  issued  June  11 
1996  (61  FR  31306.  June  19. 1996)  with 
the  mtent  to  minimis  the  regulatory 
burden  on  importers.  An  amendment 
was  issued  December  31. 1996.  (62  FR 
1269.  January  9. 1997).  to  conform  to 
changes  in  the  Agreement  regulations 
and  to  add  necessary  storage  reportine 
requirements. 

Experience  of  the  1997  and  1998 
peanut  quota  periods  shows  that 
approximately  15  business  entities 
imported  peanuts  and  were  subject  to 
this  import  regulation.  Importers 
appeared  to  cover  a  broad  range  of 
business  entities,  including  fresh  and 

processed  food  handlers,  and  both  large 
and  small  commodity  brokers  who  buy 
agricultural  products  on  behalf  of 
others.  Small  agricultural  service  firms 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $5,000,000,  and  small 
agricultural  producers  are  defined  as 
tiiose  having  annual  receipts  of  less  than 
$500,000.  Less  than  one  third  of  the 
importere  appear  to  be  small  business 
entities.  The  majority  of  peanut 
importers  are  large  business  entities 
under  this  definition.  AMS  is  not  aware 
of  any  peanut  producers  (farmers)  who 
imported  peanuts  during  these  quota 
years. 

The  1997  and  1998  peanut  quota 
years  were  the  first  two  years  that 
imported  peanuts  have  been  regulated 
under  7  CFR  999.600.  Analysis  of  the 
regulatory  impact  of  the  regulation  is 


<i  mpUcated  by  several  factors.  Peanuts 

^imported  from  at  least  half  a  dozen 

dountries  and  can  be  imported  in 

inshell.  shelled,  or  cleaned-inshell 

farms.  This  makes  it  difficult  to 

<  ■*  >mpare  the  costs  of  importation  with 

]  )Lrchase  price  of  the  product.  The  costs 

of  importation  can  vary  greatly,  with 

significant  cost  factors  being 

iansportation  distance,  shipment 

iethod,  wharf  fees,  demurrage  cosXs, 

Jorage  charges,  and  the  quality  of  the 

deanuts  imported. 
The  amendments  to  the  import 

r  sgulation  effectuated  by  this 
I  ulemaking  action  were  recommended 
1^  the  following  reasons.  Five  changes 
conform  with  changing  Agreement 
1  equirements  (relaxing  tolerances  for 
1  mshelled  and  damaged  kernels; 
amoving  grade  requirements  for  certam 
jeanut  categories:  allowing  lots  with 
»xcessive  fall-through  peanuts  to  be 
jlanched;  and  aUowing  failing  lots  to  be 
roasted  during  blanching  without 
requiring  grade  reinspecUon).  Seventeen 
changes  recommended  by  AMS  update, 
clarify,  and  reduce  the  importation 
procedures  and  reporting  requirements 
specified  in  the  regulation.  Of  the  17 
changes,  three  relax  reporting 
requirements  by  removing  nearly  90 
percent  of  the  documents  that  must  be 
filed  and  extending  the  reporting  penod 
to  ease  the  time  pressures  for  those 
documents  that  must  be  filed.  This  final 
rule  improves  oversight  of  imported 
peanut  lots,  increases  quaUty  assurance, 
and  corrects  misunderstandings  of 
importation  procedures. 

All  of  the  changes  in  this  rule  are 
intended  to  apply  uniformly  to  both 
large  and  small  importers.  None  are 
intended  to.  or  are  expected  to. 
disproportionately  affect  small 
importers.  The  changes  should  have  the 
following  regulatory  impact  on 

importers. 

^commendation  1  makes  two 
changes  in  definitions.  The  first  change 
removes  reference  to  an  out-of-date 
anatoxin  level  for  non-edible  peanuts  m 
paragraph  (a)(10)  defining  Negative 
anatoxin  content.  The  level  of  25  ppb 
should  have  been  removed  in  previous 
rulemaking.  No  imported  peanuts  have 
been  graded  against  this  old  quality 
level.  Recommendation  1  also  removes 
the  word  "Peanuts"  from  the  tiUe  of 
Marketing  Agreement  No.  146  as 
specified  in  paragraph  (a)(15)  definmg 
PAC-approved  laboratories.  The  term 
"Peanuts"  is  not  a  part  of  the  title  of  the 

Agreement. 

Wommendation  2  changes  tiie 
definition  of  Conditionally  released  m 
paragraph  (a)(16)  by  removing  the  words 
"before  final  release"  and  adding 
reference  to  reconditioning.  The  "final 


release"  term  does  not  conform  with 

Customs  Service  terminology.  This 

change  does  not  alter  the  intent  or 

meaning  of  the  definition.  There  is  no 

regulatory  impact  on  importers. 

Also,  the  phrase  "and.  if  necessary. 

reconditioning."  is  removed  from  the 

definition,  based  on  comments  received. 

The  effect  is  to  require  that  imported 

lots  be  inspected  and  PLI  prior  to 

reconditioning.  AMS  is  aware  of  only  a 

few  instances  during  1997  and  1998 

(over  4.000  lots  imported)  when  an 

importer  requested  reconditioning 

before  knowing  the  results  of  grade  and 

anatoxin  inspections.  While,  in  these 

very  few  instances,  tiiis  change  requires 

inspection  of  peanuts  when  the 

importer  may  not  want  inspection,  it  is 

a  safeguard  measure  tiiat  helps  assure 

positive  lot  identity  for  AMS  and 

Customs  Service  purposes,  and 

improves  AMS  monitoring  ability.  It 

also  is  in  the  best  interest  of  the 

importer. 
Recommendation  3  removes  a 

redimdant  sentence  in  paragraph  (b)(lj 

relating  to  use  of  Segregation  1  peanuts 

for  human  consumption  only.  This 

reference  appears  twice  in  the  same 

^^commendations  4  and  6  are  inter- 
related and  make  the  import  repilation 
consistent  with  changes  in  handling  and 
quality  requirements  to  the  Agreement. 
These  changes  simplify  both  the  import 
and  Agreement  regulations. 
Recommendation  6  removes  Table  2. 
Superior  Quality  Requirements— 
Peanuts  for  Human  Consiunption  from 
paragraph  (c)(l)(u).  Previously,  peanut 
lots  meeting  the  higher  quality 
requirements  of  Table  2  could  be 
shipped  to  buyers  prior  to  receiving 
anatoxin  analyses  on  the  lots. 
Recommendation  4  is  a  conforming 
change  that  has  the  effect  of  requiring 
importers  to  receive  affatoxin  analyses 
on  all  lots  prior  to  forwarding  the 
peanuts  to  buyers.  While  these  changes 
can  represent  a  tightening  of  handling 
requirements,  the  effect  on  importers  is 
minimal.  Under  limited  circumstances, 
the  provisions  may  reduce,  by  a  few 
days*  the  storage  time  for  such  high 
quality  peanuts.  AMS  does  not  have 
information  on  the  number  of  imported 
lots  that  would  have  been  affected  by 
the  changes  had  they  been  in  effert  for 
the  last  two  quota  seasons.  AMS  also 
does  not  have  financial  data  on  storage 
costs  and  has  no  information  on 
whether  tiiose  costs  are  appUed  on  a 
daily  or  weekly  basis.  However,  m 
conversations  between  AMS  and 
importers  and  customs  brokers  dunng 
1997  and  1998.  importers  did  not 
indicate  that  they  shipped  superior 
quality  lots  without  waiting  for  afiatoxm 


certification.  Also,  importers  did  not 
contact  AMS  about  the  timeliness  of 
anatoxin  certifications.  Given  overnight 
mail  and  facsimile  services,  anatoxin 
analyses  are  routinely  reported  witiiin 
two  days.  Finally,  importers  who 
arranged  for  arrival,  inspection,  and 
bonded  storage  prior  to  quota  opening 
had  quality  and  aflatoxin  certifications 
ready  when  the  peanuts  were  released 
by  the  Customs  Service.  Thus,  delays 
and  any  regulatory  impact  due  to  tiiese 
changes  are  expected  to  be  negligible. 

Not  all  categories  of  peanuts  are 
removed  from  Table  2.  Three  "with 
split"  categories  of  peanuts  are  moved 
from  Table  2  to  Table  1  to  retain  tiie 
small  marketing  niche  in  die  domestic 
market  for  lots  with  high  percentages  of 
spUt  kernels.  This  change  was  made  to 
the  Agreement  regulations  in  1998  and 
is  included  in  this  regulation  to  conform 
with  that  change.  Any  impact  on 
importers  will  be  positive  as  it  will 
allow  lots  wiUi  higher  split  kernel 
content  to  continue  to  be  imported. 
AMS  does  not  maintain  data  on  the 
number  of  peanut  lots  that  were 
imported  under  tiie  "vn\h  splits" 
categories.  Data  on  die  last  two  years 
imported  peanut  lots  cannot  be  used  to 
reliably  indicate  quality  of  future 
shipments  or  the  impact  of  this 

relaxation.  

Recommendation  5  relaxes  tolerances 

in  Table  1  for  "unshelled  and  damaged 

kernels  by  one  half  of  one  percent  in 

split  lots.  The  change  is  made  to  b® 

consistent  with  a  change  alreadv  made 

to  die  Agreement  regulations.  It  reduces 

the  number  of  lots  that  must  be 

reconditioned  to  meet  edible  quality 

requirements.  Reconditioning  a  lot  to 

remove  excessive  damaged  kernels  can 

significanUy  increase  costs  by  adding 

additional  transportation  costs. 

remiUing  or  blanching  charges,  and 

additional  inspection  fees.  Data  on  Uie 

last  two  years'  imported  peanut  lots 

cannot  be  used  to  reliably  indicate  die 

impact  on  future  shipments  because  Uie 

quality  of  imports  varies  significantiy. 

from  year  to  year  and  country  to 

country.  ,  _ 

Recommendation  7  sets  the  maximum 

limit  on  the  volume  of  farmers  stock 
peanuts  that  may  comprise  one  lot. 
Paragraph  (d)(3)(ii)  is  modified.  The 
24  000  pound  volume  limit  in  the 
proposed  rule  was  based  on  the  size  of 
dryer  wagons  used  to  transport  domestic 
farmers  stock  peanuts.  The  proposed 
rule's  RFA  incorrectly  stated  diat  the 
24,000  pound  limit  approximates  the 
volume  of  fanners  stock  peanuts 
transported  in  semi-trailer  trucks.  This 
is  not  correct.  Based  on  comments 
received  from  an  importer,  and  after 
review.  AMS  is  amending  die  proposal 
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by  increasing  the  maximum  lot  size  for 
imported  fanners  stock  peanuts  to 
50.000  pounds.  This  volume  more 
accurately  reflects  the  weight  of  farmers 
stock  peanuts  in  standard  sized  semi- 
trailer trucks.  The  inspection  service 
adjusts  incoming  inspection  probe 
patters  when  collecting  samples  from 
the  larger  sized  trucks.  Only  a  small 
percentage  of  imported  peanuts  were  in 
farmers  stock  form  during  1997  and 
1998  and  all  were  within  this  maximum 
lot  size.  The  impact  of  Recommendation 
7,  as  now  modified,  would  be  positive 
for  peanut  importers. 

Recommendation  8  adds  new 
paragraph  (d)(4)  to  strengthen  lot 
identification  requirements  for  imported 
peanuts.  In  some  situations,  the 
proposed  modified  positive  lot 
identification  procedures  could  take 
additional  warehouse  personnel  and 
space,  as  well  as  inspection  service 
time.  However,  warehouse  labor  is 
needed  to  lay  out  all  bags  for  sampling, 
so  costs  in  addiUon  to  those  normally 
charged  will  not  be  significant. 
Additional  inspection  time  will  vary 
from  a  few  minutes  to  wrap  PU  tape 
around  containers  or  stacked  bags  to  30 
minutes  or  more  to  reassemble  bags  on 
pallets  and  shrink-wrapping  pallets  or 
stenciling  individual  bags  with  spray 
paint.  The  PU  requirements  may 
increase  costs  for  some,  but  not  all, 
imported  lots.  Inspection  service 
sampUng  and  grading  costs  currently  are 
$43  an  hour.  Inspections  generally  take 
from  one  to  three  hours,  including  travel 
time,  to  and  from  the  inspection.  Any 
increased  costs  to  importers  will  be 
proportionate  to  the  niunber  of  lots 
inspected  and  is  not  expected  to 
unfairly  affect  small  importers. 

The  modified  PU  methods  make  the 
import  regulation  more  consistent  with 
domestic  program  PU  r^uirements, 
and  is  consistent  with  the  intent  of  the 
Act.  Importers,  as  well  as  domestic 
peanut  producers,  handlers  and 
manufacturers  benefit  from  quality 
assurances  and  the  integrity  of  the 
product— due,  in  large  part,  to  enforced 
PU  procedures.  The  benefits  of  quality 
assurance  and  product  integrity  far 
outweigh  the  small  increased  costs  that 
the  modified  PU  methods  may  entail. 

Recommendation  9  removes  a 
redundant  sentence  in  paragraph 
(d)(4)(iii)  which  provided  that 
laboratories  provide  aflatoxin  assay 
results  to  importers.  This  reference  is 
repeated  in  paragraph  (d)(4)(v).  There  is 
no  regulatory  impact  bora  this  change 

Recommendation  10  makes  minor 
changes  in  three  paragraphs  regarding 
the  mandatory  nature  of  aflatoxin 
testing  and  reporting  test  results.  The 
regulation  clearly  states  throughout  that 


chemical  analysis  is  required  on 
imported  peanuts.  Paragraph 
(d){4)(iv)(A)  clarifies  that  importers 
"shall,"  rather  than  "should,"  contact  a 
laboratory  to  arrange  for  chemical 
testing.  Also  under  Recommendation 
10,  the  clarification  that  laboratories  can 
be  designated  by  the  importer  to  report 
test  results  to  AMS  is  moved  from 
paragraph  (d)(4)(v)(B)  to  paragraph 
(d)(5)(v)  for  better  placement  of  that 
instiiiction.  These  changes  identify  an 
optional  reporting  procedure  and  have 
no  regulatory  impact  on  importers. 

Recommendation  11  amends 
redesignated  paragraph  (d)(5)(iv)(A)  by 
updating  the  list  of  aflatoxin  testing 
laboratories  certified  to  conduct 
chemical  analyses  on  imported  peanuts. 
There  is  no  regulatory  impact. 

Recommendfation  12  acHs  a  new 
sentence  to  inti-oductory  paragraph  (e) 
to  provide  a  blanching  option  for 
shelled  peanuts  failing  quality 
requirements  because  of  excessive  "fall 
through."  The  change  is  consistent  witij 
an  amendment  of  the  Agreement 
regulations.  The  change  represents  a 
relaxation  in  imported  requirements  by 
providing  more  opportunities  for 
reconditioning  certain  failing  peanut 
lots.  Reconditioned  offers  tiie  possibility 
of  mcreasing  the  per  ton  value  of  tiie  lot 
from  approximately  $150  for  non-edible 
use  to  over  $500  for  edible  peanuts. 
AMS  does  not  have  data  on  Uie  possible 
positive  impact  had  this  relaxation  been 
m  efiect  under  previous  quotas.  The 
futiue  impact  will  be  relative  to  the 
quahty  of  imported  peanuts— which  is 
not  possible  to  reliably  predict. 

Recommendation  13  also  relaxes 
requirements  by  adding  a  new 
paragraph  (e)(4),  pursuant  to  the  same 
change  in  Agreement  regulations.  The 
modification  aUows  lots  meeting  grade, 
but  failing  aflatoxin  requirements  to  be 
blanched  until  roasted  and  then 
reinspected  only  for  aflatoxin  content. 
The  mipact  of  this  relaxation  can  be 
significant  if  the  importer  has  many 
such  failing  lots  which  Uie  buyer  wants 
roasted.  Savings  are  accrued  because  the 
peanuts  do  not  have  to  be  removed  from 
the  blanching  process  for  inspection  and 
then  returned  to  tiie  blanching  process 
for  tiie  remaining  portion  of  tiie  roasting 
process.  The  original  grade  certificate  is 
recognized  and  the  only  additional 
inspection  charges  will  be  for  sampling 
and  aflatoxin  analyses.  AMS  does  not 
have  data  on  tiie  actual  costs  tiiat  could 
be  saved  in  Uiis  process  and  cannot 
estimate  the  number  of  imported 
peanuts  tiiat  may  be  affected  by  it  in  tiie 
future. 

Recommendations  14. 15,  and  16 
relax  requirements  relating  to  tiie  stamp- 
and-fax  entry  process  in  paragraph 


(f)(1).  Recommendation  14  removes  the 
terms  which  specify  tiiat  tiie  stamp-and- 
fax  document  be  filed  "prior  to  arrival" 
at  tiie  port-of-entiy.  Experience  shows 
that  importers  may  not  have  all  of  the 
needed  information  until  after  arrival  of 
the  peanuts.  Recommendation  15 
amends  paragraph  (f)(1)  by  reducing 
slightly,  tiie  information  required  on 
stamp-and-fax  documents.  Information 
on  subsequent  inspections  of  the 
arriving  peanuts  is  not  necessary  for  tiie 
purposes  of  the  stamp-and-fax.  One 
needed  piece  of  information,  the 
Customs  Service  entry  number 
appUcable  to  tiie  lot,  is  added.  In  total, 
these  changes  reduce  tiie  reporting 
burden  by  a  few  words.  The  needed 
information  was  included  on  tiie  stamp- 
and-fax  documents  during  1997  and 
1998,  but  was  not  so  specified  as  part 
of  the  entry  information  in  original 
paragraph  (f)(1).  Recommendation  16 
removes  tiie  requirement  in  paragraph 
(f)(1)  tiiat  a  copy  of  tiie  stamp-and-fax 
document  be  forwarded  to  AMS 
headquarters.  This  reduces  one 
reporting  requirement  for  importere. 
These  three  relaxations  make  tiie  entiy 
procedure  consistent  vdtii  tiie  reportinc 
needs  of  AMS.  The  regulatory  impact  is 
mimmal  but  does  reduce  requirements 
on  importers. 

Recommendation  17  reduces  the 
number  of  lots  tiiat  have  to  be  reported 
by  requiring  tiiat  only  certificates  on 
failing  lots  be  filed  by  importers.  If 
imported  peanut  quahty  is  tiie  same  in 
1999  as  the  average  in  1997  and  1998 
roughly  90  percent  of  tiie  lots  should ' 
not  have  to  be  reported  to  AMS 
headquarters.  This  should  save  an 
estimated  398  reporting  houre.  The 
revision  is  in  paragraph  (f)(2). 

Recommendation  18  extends  the 
reporting  period  specified  in  paragraph 
(f)(3)  bom  23  days  after  entiy  to  180 
days  after  conditional  release  by  the 
Customs  Service.  The  extended 
reporting  period  allows  importers  more 
time  to  make  good  business  decisions 
regarding  imported  lots,  particularly 
failing  lots  tiiat  must  be  either 
reconditioned,  sold  at  substantially 
lower  costs,  or  re-exported.  Also,  with 
an  extended  reporting  period,  importers 
should  not  have  to  request  extensions  of 
reporting  periods  and  could  file  all 
failing  certifications  and  dispositions  at 
one  time.  This  should  save  tiie  time  of 
filing  individual  reports  as  each  lot  is 
certified,  disposed  of.  or  re-exported. 

Recommendation  19  provides  for  up 
to  a  60-day  extension  of  tiie  proposed 
180-day  reporting  period.  There  is  no 
time  limit  on  domestic  peanut 
disposition.  However,  because  of 
Customs  Service  required  Uquidation  of 
entiy  documentation,  tiiere  must  be 
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some  time  limit  for  importers  to  obtain 
clearances  on  failing  lots  and  report  to 
AMS.  A  total  240-day  reporting  period 
represents  a  compromise  between  the 
open-ended  domestic  requirements  and 
Customs  Service  Uquidation  schedules. 
The  impact  of  this  requirement  will  be 
minimal,  as  continued  storage  costs  or 
successive  reconditioning  attempts 
eventually  reduce  profit  margins  and 
force  business  decisions  on  lots  pending 
eight  months  after  conditional  entry.  A 
new  paragraph  (f)(5)  is  added. 

Recommendations  20,  21,  and  22 
make  minor  changes  that  will  have  no 
regulatory  impact  on  importers. 
Recommendation  20  clarifies  that  if  a 
container  or  shipment  is  re-exported 
without  conditional  entry  by  the 
Custom  Service,  it  does  not  have  to  be 
reported  to  AMS  and  inspected.  Such 
situations  were  not  foreseen  in  the 
original  import  regulation  and  are 
included  for  clarity  in  new  paragraph 
(f)(6)  in  this  regulation. 
Re<x>mmendation  21  makes  a  minor 
wording  change  in  paragraph  (g)(1) 
regarding  peanuts  that  are  "intended"  to 
be  entered  but  are  not  entered. 
Recommendation  22  clarifies  that  the 
entities  billed  for  inspections  are  those 
requesting  inspections.  Customs  house 
brokers  and  storage  warehouses  often 
request  inspections,  and  are  the  entities 
billed  for  services  provided.  However, 
costs  of  the  inspections  are  borne  by  the 
importer.  These  three  recommendations 
clarify  original  provisions  and  do  not 
change  the  regulatory  aspects  of  the  rule 
or  the  reporting  burden  already 
authorized  by  OMB. 

The  changes  estabUshed  in  this  final 
rule  should  result  in  an  overall 
reduction  in  the  information  reporting 
burden  of  the  peanut  import  regulation, 
currently  assigned  as  OMB  number 
0581-0176.  T^e  most  significant 
reduction  in  the  reporting  burden 
provides  that  importers  file  copies  of 
grade  and  aflatoxin  certificates  only  on 
failing  lots,  rather  than  all  lots 
(Recommendation  17).  Using  the  quality 
of  1997  and  1998  imported  peanuts  as 
a  guide,  this  proposal  should  reduce 
that  reporting  requirement  by  as  much 
as  90  percent.  The  recordkeeping 
requirement  is  increased  by  an 
estimated  21  percent  because  the  1999 
duty-fiee  tariff  quota  is  21  percent 
higher  than  the  1997  quota  on  which  the 
original  recordkeeping  burden  was 
based.  Thus,  this  final  rule  estabUshes 
an  annual  reporting  and  recordkeeping 
burden  of  1,590  responses  and  257 
hours.  This  is  a  reduction  firom  the 
original  burden  of  5,000  responses  and 
425  hoius. 

Finally,  the  Department  has  not 
identified  any  relevant  Federal  rules 


that  dupUcate,  overlap,  or  conflict  with 
this  final  rule.  Besides  meeting  AMS 
import  quality  requirements,  clearance 
of  each  imported  peanut  lot  also  must 
be  obtained  fiom  the  Customs  Service, 
FDA,  and  APHIS.  Program  requirements 
of  those  entities  do  not  overlap  the 
quaUty  requirements  of  this  regulation. 
AMS  has  consulted  with  the  Customs 
Service  to  assure  that  the  proposed 
changes  are  consistent  with  its  entry 
procedures. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  this  final  rule  imposes 
very  minimal  additional  costs  on 
affected  importers,  but  should  save 
considerable  reconditioning,  storage, 
and  reporting  expenses.  The  benefits  of 
maintaining  a  high  quality  product 
should  exceed  any  additional  costs 
which  may  be  incurred  in  meeting  these 
requirements.  On  balance,  the  proposed 
changes  are  expected  to  reduce  program 
costs  incurred  by  importers. 

The  proposed  rule  concerning  this 
action  was  pubUshed  in  Federal 
Register  (63  FR  46181)  on  August  31, 
1998.  Copies  of  the  rule  were  mailed  to 
over  350  foreign  and  domestic  peanut 
entities.  A  press  release  was  issued  and 
the  proposal  was  made  available 
through  the  Internet.  The  proposed  rule 
provided  for  30-day  comment  period 
which  ended  September  30, 1998.  Seven 
comments  were  received  and  are 
addressed  above.  Several  proposed 
changes  have  been  modified  in  this  final 
rule. 

After  consideration  of  all  relevant 
material  presented,  it  is  found  that 
finaUzing  the  proposed  rule  as 
pubhshed  in  the  Federal  Register  (63    ^ 
FR  46181,  August  31, 1998),  with 
appropriate  modifications,  will  tend  to 
effectuate  the  declared  poUcy  of  the  Act. 

It  is  also  foimd  that  good  cause  exists 
for  not  postponing  the  effective  date  of 
this  rule  until  30  days  after  pubUcation 
in  the  Federal  Reigister  because:  (1)  The 
changes  need  to  be  effective  when  the 
1999  Mexican  peanut  import  quota 
opens  on  January  1, 1999,  so  that  all 
peanut  importers  are  treated  equally 
during  1999,  as  required  by 
international  trade  agreements;  (2)  the 
rule  relaxes  requirements  currently  in 
place;  (3)  all  known  peanut  importers 
and  related  industry  sectors  were  sent 
copies  of  the  proposed  rule  and  they,  as 
well  as  all  other  interested  persons, 
were  given  30  days  to  file  comments  on 
the  recommended  changes;  and  (4)  all 
comments  received  have  been 
considered  and  no  changes  have  been 
made  to  increase  the  requirements 
proposed. 


List  of  Subjects  in  7  CFR  Part  999 

Dates,  Food  grades  and  standards. 
Hazelnuts,  Imports,  Nuts,  Peanuts, 
Pnmes,  Raisins,  Reporting  and 
recordkeeping  requirements,  Walnuts. 

For  reasons  set  forth  in  the  preamble, 
7  CFR  part  999  is  amended  as  follows: 

PART  999-SPECIALTY  CROPS; 
IMPORT  REGULATIONS 

1.  The  authority  citation  for  7  CFR 
part  999  continues  to  read  as  follows: 

AuAority:  7  U.S.C.  601-674.  7  U.S.C. 
1445C-3.  and  7  U.S.C  7271. 

2.  Section  999.600  is  revised  to  read 
as  follows: 

f  999.60C    Regulatioii  goventlng  imports  of 
peanuts. 

(a)  Definitions.  (1)  Peanuts  means  the 
seeds  of  the  legume  Arachis  hypogaea 
and  includes  both  inshell  and  shelled 
peanuts  produced  in  countries  other 
than  the  United  States,  other  than  those 
marketed  in  green  form  for  consumption 
as  boiled  peanuts. 

(2)  Fanners  stock  peanuts  means 
picked  and  threshed  raw  peanuts  which 
have  not  been  shelled,  crushed,  cleaned 
or  otherwise  changed  (except  for 
removal  of  foreign  material,  loose 
shelled  kernels,  and  excess  moisture) 
from  the  form  in  which  customarily 
marketed  by  producers. 

(3)  Inshell  peanuts  means  peanuts,  the 
kernels  or  edible  portions  of  which  are 
contained  in  the  shell. 

(4)  Incoming  inspection  means  the 
sampUng  and  inspection  of  farmers 
stock  peanuts  to  determine  Segregation 
quality. 

(5)  S^regation  I  peanuts,  unless 
otherwise  specified,  means  farmers 
stock  peanuts  with  not  more  than  2.00 
percent  damaged  kernels  nor  more  than 
1.00  percent  concealed  damage  caused 
by  rancidity,  mold,  or  decay  and  which 
are  free  from  visible  Aspergillus  flavus 
mold. 

(6)  Segregation  2  peanuts,  unless 
otherwise  specified,  means  farmers 
stock  peanuts  with  more  than  2.00 
percent  damaged  kernels  or  more  than 
1.00  percent  concealed  damage  caused 
by  rancidity,  mold,  or  decay  and  which 
are  bee  from  visible  Aspergillus  flavus 
mold. 

(7)  Segregation  3  peanuts,  unless 
otherwise  specified,  means  farmers 
stock  peanuts  with  visible  Asper^Uus 
flavus  mold. 

(8)  Shelled  peanuts  means  the  kernels 
of  peanuts  after  the  shells  are  removed. 

(9)  Outgoing  inspection  means  the 
sampling  and  insp(x:tion  of  either: 
Shelled  peanuts  which  have  been 
cleaned,  sorted,  sizcsd,  or  otherwise 
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prepared  for  human  consumption 
markets:  or,  inshell  peanuts  which  have 
been  cleaned,  sorted  and  otherwise 
prepared  for  inshell  human 
consumption  markets. 

(10)  Negative  aflatoxin  content  means 
15  parts-per-bilUon  (ppb)  or  less  for 
peanuts  which  have  been  certified  as 
meeting  edible  quality  grade 
requirements. 

(11)  Person  means  an  individual, 
partnership,  corporation,  association,  or 
any  other  business  unit. 

(12)  Secretary  means  the  Secretary  of 
Agriculture  of  the  United  States  or  any 
officer  or  employee  of  the  U.S. 
Department  of  Agricultiire  (Department 
or  USDA)  who  is,  or  who  may  hereafter 
be,  authorized  to  act  on  behalf  of  the 
Secretary. 

(13)  Inspection  service  means  the 
Federal  or  Federal-State  Inspection 
Service,  Fruit  and  Vegetable  Programs, 
Agricultural  Marketing  Service,  USDA. 

(14)  USDA  laboratory  means 
laboratories  of  the  Science  and 
Technology  Programs,  Agricultural 
Marketing  Service,  USDA,  that 
chemically  analyze  peanuts  for  aflatoxin 
content. 

(15)  PAC-approved  laboratories 
means  laboratories  approved  by  the 
Peanut  Administrative  Committee, 
puj^uant  to  Marketing  Agreement  No. 
146  (7  CFR  part  998),  that  chemically 
analyze  peanuts  for  aflatoxin  content. 

(16)  Conditionally  released  means 
released  from  U.S.  Customs  Service 
custody  for  further  handling,  sampling, 
inspection,  chemical  analysis,  and 
storage. 

(17)  Importation  means  the  arrival  of 
a  peanut  shipment  at  a  port-of-entry 
with  the  intent  to  enter  the  peanuts  into 
channels  of  commerce  of  the  United 
States. 

(b)  Incoming  regulation.  (1)  Farmers 
stock  peanuts  presented  for 
consiunption  must  undergo  incoming 


inspection.  All  foreign-produced 
farmers  stock  peanuts  for  human 
consiunption  must  be  sampled  and 
inspected  at  a  buying  point  or  other 
handUng  facihty  capable  of  performing 
incoming  sampling  and  inspection. 
Sampling  and  inspection  shall  be 
conducted  by  the  inspection  service. 
Only  Segregation  1  peanuts  certified  as 
meeting  the  following  requirements  may 
be  used  in  human  consumption 
markets: 

(i)  Moisture.  Except  as  provided  under 
paragraph  (b)(2)  of  this  section,  peanuts 
may  not  contain  more  than  10.49 
percent  moistiu^:  Provided,  That 
peanuts  of  a  higher  moisture  content 
may  be  received  and  dried  to  not  more 
than  10.49  percent  moisture  prior  to 
storage  or  milling. 

(ii)  Foreign  material.  Peanuts  may  not 
contain  more  than  10.49  percent  foreign 
material,  except  that  peanuts  having  a 
higher  foreign  material  content  may  be 
held  separately  imtil  milled,  or  moved 
over  a  sand-screen  before  storage,  or 
shipped  directly  to  a  plant  for  prompt 
shelling.  The  term  "sand-screen"  means 
any  tjrpe  of  farmers  stock  cleaner  which, 
when  in  use,  removes  sand  and  dirt. 

(iii)  Damage.  For  the  purpose  of 
determining  damage,  other  than 
concealed  damage,  on  farmers  stock 
peanuts,  all  percentage  determinations 
shall  be  rounded  to  the  nearest  whole 
number. 

(2)  Seed  peanuts.  Fanners  stock 
peanuts  determined  to  be  Segregation  1 
quality,  and  shelled  peanuts  certified 
negative  to  aflatoxin  (15  ppb  or  less), 
may  be  imported  for  seed  purposes. 
Residuals  from  the  shelling  of 
Segregation  1  seed  peanuts  may  be 
milled  with  other  imported  peanuts  of 
the  importer,  and  such  residuals 
meeting  quahty  requirements  specified 
in  paragraph  (c)(1)  of  this  section  may 
be  disposed  to  human  consumption 
channels.  Any  portion  not  meeting  such 


quality  requirements  shall  be  disposed 
to  non-edible  peanut  channels  pursuant 
to  paragraphs  (f)  and  (g)  of  this  section. 
All  disposition  of  seed  peanuts  and 
residuals  frt>m  seed  peanuts,  whether 
commingled  or  kept  separate  and  apart, 
shall  be  reported  to  the  Secretary 
pursuant  to  paragraphs  (f)(2)  and  (f)(3) 
of  this  section.  The  receiving  seed  outlet 
must  retain  records  of  the  transaction, 
pursuant  to  paragraph  (g)(7)  of  this 
section. 

(3)  Oilstock  and  exportation.  Farmers 
stock  peanuts  of  lower  quahty  than 
Segregation  1  (Segregation  2  and  3 
peanuts)  shall  be  used  only  in  non- 
edible  outlets.  Segregation  2  and  3 
peanuts  may  be  commingled  but  shall 
be  kept  separate  and  apart  frx>m  edible 
quality  peanut  lots.  Commingled 
Segregation  2  and  3  [>eanuts  and 
Segregation  3  peanuts  shall  be  disposed 
only  to  oilstocdc  or  exported.  Shelled 
peanuts  and  cleaned-inshell  peanuts 
which  fail  to  meet  the  requirements  for 
human  consumption  in  paragraphs 
(c)(1)  or  (c)(2),  respectively,  of  this 
section,  may  be  crushed  for  oil  or 
exported. 

(c)  Outgoing  regulation.  No  person 
shall  import  peanuts  for  human 
consumption  into  the  United  States 
unless  such  peanuts  are  Positive  Lot 
Identified  and  certified  by  the 
inspection  service  as  meeting  the 
following  requirements: 

(1)  Shelled  peanuts,  (i)  No  importer 
shall  dispose  of  shelled  peanuts  to 
human  consumption  markets  unless 
such  peanuts  are  Positive  Lot  Identified 
pursuant  to  paragraph  (d)(4)  of  this 
section,  certified  as  "negative"  to 
aflatoxin,  pinsuant  to  paragraph 
(d)(5)(v)(A)  of  this  section,  and  meet  the 
requirements  specified  in  the  following 
table: 
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(ii)  The  tenn  "fall  through,"  as  used  in 
this  section,  shall  mean  sound  split  and 
broken  kernels  and  whole  kernels  which 
pass  through  specified  screens. 

(2)  Oeanedrinshell  peanuts.  Peanuts 
declared  as  cleaned-inshell  peanuts  may 
be  presented  for  sampling  and  outgoing 
inspection  at  the  port-of-entry. 
Alternatively,  peanuts  may  be 
conditionally  released  as  cleaned- 
inshell  peanuts  but  shall  not 
subsequently  undergo  any  cleaning, 
sorting,  sizing  or  drying  process  prior  to 
presentation  for  outgoing  inspection  as 
cleaned-inshell  peanuts.  Cleaned- 
inshell  peanuts  which  fall  outgoing 
inspection  may  be  reconditioned  or 
redeUvered  to  the  port-of-entry,  at  the 
option  of  the  importer.  Cleaned-inshell 
peanuts  determined  to  be  unprepared 
farmers  stock  peaputs  must  he  inspected 
against  incoming  quahty  requirements 
and  determined  to  be  Segregation  1 
peanuts  prior  to  outgoing  inspection  for 
cleaned-inshell  peanuts.  Cleaned- 
inshell  peanuts  intended  for  himian 
consumption  may  not  contain  more 
than: 

(i)  1.00  percent  kernels  with  mold 
present,  unless  a  sample  of  such 
peanuts  is  drawn  by  the  inspection 
service  and  analyzed  chemically  by  a 
USDA  or  PAC-approved  laboratory  and 
certified  "negative"  as  to  aflatoxin. 

(ii)  2.00  percent  peanuts  with 
damaged  kernels; 

(iii)  10.00  percent  moisture  (carried  to 
the  hundredths  place):  and 

(iv)  0.50  percent  foreign  material. 

(d)  Sampling  and  inspection.  (1)  All 
sampling  and  inspection,  quality 
certification,  chemical  analysis,  and 
Positive  Lot  Identification,  required 
under  this  section,  shall  be  done  by  the 
inspection  service,  a  USDA  laboratory, 
or  a  PAC-approved  laboratory,  as 
apphcable.  in  accordance  with  the 
procedures  specified  in  this  section.  The 
importer  shall  make  arrangements  with 
the  inspection  service  for  sampling, 
inspection.  Positive  Lot  Identification 
and  certification  of  all  peanuts 
acciunulated  by  the  importer.  The 
importer  also  shall  make  arrangements 
for  the  appropriate  disposition  of 
peanuts  foiling  edible  quahty 
requirements  of  this  section.  All  costs  of 
sampling,  inspection,  certification, 
identification,  and  disposition  inciured 
in  meeting  the  requirements  of  this 
section  shall  be  paid  by  the  importer. 
Whenever  peanuts  are  offered  for 
inspection,  the  importer  shall  furnish 
any  labor  and  pay  any  costs  incurred  in 
moving  and  opening  containers  as  may 
be  necessary  for  proper  sampling  and 
inspection. 

(2)  For  fanners  stock  inspection,  the 
importer  shall  cause  the  inspection 


service  to  perform  an  incoming 
inspection  and  to  issue  a  CFSA-1007, 
"Inspection  Certificate  and  Sales 
Memorandum,"  form  designating  the  lot 
as  Segregation  1,  2,  or  3  quality  peanuts. 
For  shelled  and  cleaned-inshell  peanuts, 
the  importer  shall  cause  the  inspection 
service  to  perform  an  outgoing 
inspection  and  issue  an  FV-184-9A, 
"Milled  Peanut  Inspection  Certificate," 
reporting  quality  and  size  of  the  shelled 
or  cleaned  inshell  peanuts,  whether  the 
lot  meets  or  fails  to  meet  quaUty 
requirements  for  hiunan  consumption  of 
this  section,  and  that  the  lot  originated 
in  a  country  other  than  the  United 
States.  The  importer  shall  provide  to  the 
Secretary  copies  of  all  CFSA-1007  and 
FV-184-9A  forms  applicable  to  each 
peanut  lot  conditionally  released  to  the 
importer.  Such  reports  shall  be 
submitted  as  provided  in  paragraphs 
(f)(2)  and  (f)(3)  of  this  section. 

(3)  Procedures  for  sampling  and 
testing  peanuts.  Sampling  and  testing  of 
peanuts  for  incoming  and  outgoing 
inspections  of  peanuts  presented  for 
consumption  into  the  United  States  will 
be  conducted  as  follows: 

(i)  Application  for  sampling.  The 
importer  shall  request  inspection  and 
certification  services  from  one  of  the 
following  inspection  service  offices 
convenient  to  the  location  where  the 
peanuts  are  presented  for  incoming  and/ 
or  outgoing  inspection.  To  avoid 
possible  delays,  the  importer  should 
make  arrangements  with  the  inspection 
service  in  advance  of  the  inspection 
date.  A  copy  of  the  Customs  Service 
entry  document  specific  to  the  peanuts 
to  be  inspected  shall  be  presented  to  the 
inspection  official  at  the  time  of 
sampling  the  lot. 

(A)  The  following  offices  provide 
incoming  fanners  stock  inspection: 

Dotfaan.  AL.  tel:  (334)  792-5185. 
Graceville,  PL.  tel:  (904)  263-3204, 
Winter  Haven,  PL,  tel:  (941)  291-5820.  ext 

260. 
Albany,  GA.  tel:  (912)  432-7505. 
Williamston.  NC.  tel:  (252)  792-1672, 
Columbia,  SC,  tel:  (803)  253-4597, 
Suffolk,  VA.  tel:  (757)  925-2286. 
Portales,  NM,  tel:  (505)  356-^393. 
Oklahoma  City,  OK,  tel:  (405)  521-3864, 
Goiman,  TX.  tel:  (817)  734-3006. 

(B)  The  following  offices,  in  addition 
to  the  offices  listed  in  paragraph 
(d)(3)(i)(A)  of  this  section,  provide 
outgoing  sampling  for  certification  of 
shelled  and  cleaned  in-shell  peanuts: 

Eastern  U.S. 
Mobile,  AL,  tel:  (334)  415-2531. 
Jacksonville,  PL,  tel:  (904)  359-6430, 
Miami,  PL,  tel:  (305)  870-9542, 
Tampa,  PL,  tel:  (813)  272-2470. 
Presque  Isle,  ME,  tel:  (207)  764-2100, 
BaltimoreAVashington,  tel:  (301)  317-4387. 


Boston,  MA,  tel:  (617)  389-2480, 
Newark,  NJ,  tel:  (201)  645-2636, 
New  York,  NY,  tel:  (718)  991-7665, 
Bufblo,  NY,  tel:  (800)  262-4810, 
Philadelphia,  PA,  tel:  (215)  336-0845. 

Central  U.S. 
New  Orleans,  LA,  tel:  (504)  589-6741, 
Detroit.  MI,  tel:  (313)  226-6059. 
St  Paul,  MN,  tel:  (612)  296-8557. 
Las  Cruces,  NM,  tel:  (505)  646-4929, 
Alamo  TX  tel:  (956)  787-4091. 
El  Paso,  TX,  tel:  (915)  540-7723, 
Houston,  TX,  tel:  (713)  923-2557. 

Western  U.S. 
Nogales,  AZ,  tel:  (520)  281-4719, 
Los  Angeles,  CA,  tal:  (213)  894-2489, 
San  Francisco,  CA.  tel:  (415)  876-9313, 
Honolulu,  HI,  tel:  (808)  973-9566, 
Salem.  OR,  tel:  (503)  986-4620. 
Seattle,  WA,  tel:  (206)  859-9801. 

(C)  Questions  regarding  inspection 
services  or  requests  for  further 
assistance  may  be  obtained  bom:  Fresh 
Products  Branch,  PO  Box  96456,  room 
2049-S,  Fruit  and  Vegetable  Programs. 
AMS,  USDA,  Washington,  DC,  20090- 
6456,  telephone  (202)  690-0604,  fax 
(202)  720-0393. 

(ii)  Sampling.  Sampling  of  bulk 
fanners  stock  lots  shall  be  performed  at 
a  facihty  that  utilizes  a  pneumatic 
sampler  or  approved  automatic 
sampling  device.  The  maximmn  lot  size 
of  farmers  stock  peanuts  shall  be  one 
conveyance,  or  two  or  more 
conveyances  not  exceeding  a  combined 
weight  of  50,000  poimds  (22.680 
kilograms).  Shelled  peanut  lots  and 
cleaned-inshell  lots,  in  bulk  or  bags, 
shall  not  exceed  200,000  pounds.  For 
fanners  stock,  shelled  and  cleaned- 
inshell  lots  not  completely  accessible 
for  sampling,  the  appUcant  shall  be 
required  to  have  lots  made  accessible  for 
sampling  piusuant  to  inspection  service 
requirements.  The  importer  shall  cause 
appropriate  samples  of  each  lot  of  edible 
quahty  shelled  peanuts  to  be  drawn  by 
the  inspection  service.  The  amount  of 
such  peanuts  drawn  shall  be  large 
enough  to  provide  for  a  grade  and  size 
analysis,  for  a  grading  check-sample, 
and  for  three  48-pound  samples  for 
aflatoxin  assay.  Because  there  is  no 
acceptable  method  of  drawing  official 
samples  from  bulk  conveyances  of 
shelled  peanuts,  the  importer  shall 
arrange  to  have  bulk  conveyances  of 
shelled  peanuts  sampled  during  the 
imloading  process.  A  bulk  lot  sampled 
in  this  manner  must  be  Positive  Lot 
Identified  by  the  inspection  service  and 
held  in  a  sealed  bin  until  the  associated 
inspection  and  aflatoxin  test  results 
have  been  reported. 

(4)  Positive  Lot  Identification  (PLI) 
shall  be  apphed  to  all  shelled  and 
cleaned-inshell  peanut  lots  during  or 
immediately  after  first  inspection  by  the 
inspection  service  or  under  the 
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guidance  of  the  inspection  service. 
Positive  Lot  Identification  of  a  lot  may 
be  accomplished  by:  Wrapping  PLI  tape 
aroimd  bags  or  boxes  on  pallets;  shrink 
wrapping  pallets  or  multiple  bags  and 
applying  a  PLI  sticker,  stenciling  and 
numbering  of  individual  bags  or  boxes; 
affixing  PU  seals  on  shipping  container 
doors;  or  by  other  methods  acceptable  to 
the  inspection  service  that  clearly 
identifies  the  lot,  is  securely  affixed  to 
the  lot,  and  prevents  peanuts  from  being 
removed  or  added  to  the  lot.  Such 
positive  lot  identification  methods  may 
be  dictated  by  the  size  and 
containerization  of  the  lot,  by 
warehouse  storage  or  space 
requirements,  or,  by  necessary  further 
movement  of  the  lot  prior  to  receipt  of 
certification.  All  lots  forwarded  to  a 
reconditioning  facility  must  be 
accompanied  by  valid  PLI  certification. 
Failing  lots  that  are  reconditioned  shall 
be  positive  lot  identified  by  sewing  tags 
on  bags  or  affixing  a  seal  and  taping 
bidk  bin  containers  after  such 
reconditioning  or  by  other  means 
acceptable  to  the  inspection  service  that 
clearly  identifies  the  peanuts  in  the  lot, 
is  securely  affixed  to  the  lot,  and  which 
prevents  peanuts  fix>m  being  removed  or 
added  to  the  lot. 

(5)  Aflatoxin  assay,  (i)  The  importer 
shall  cause  appropriate  samples  of  each 
lot  of  shelled  peanuts  intended  for 
edible  consumption  to  be  drawn  by  the 
inspection  service.  The  three  48-pound 
samples  shall  be  designated  by  the 
inspection  service  as  "Sample  lIMP," 
"Sample  2IMP,"  and  "Sample  SIMP" 
and  each  sample  shall  be  placed  in  a 
suitable  container  and  lot  identified  by 
the  inspection  service.  Sample  lIMP 
may  be  prepared  for  immediate  testing 
or  Samples  lIMP,  2IMP  and  3IMP  may 
be  returned  to  the  importer  for  testing  at 
a  later  date,  under  Positive  Lot 
Identification  procedures. 

(ii)  The  importer  shall  cause  Sample 
lIMP  to  be  ground  by  the  inspection 
service  or  a  USDA  or  PAC-approved 
laboratory  in  a  subsampling  mill.  The 
resultant  ground  subsample  shall  be  of 
a  size  specified  by  the  inspection 
service  and  shall  be  designated  as 
"Subsample  1-ABIMP."  At  the 
importer's  option,  a  second  subsample 
may  also  be  extracted  from  Sample 
lIMP  and  designated  "Subsample  1- 
CDIMP"  w^ch  may  be  sent  for  aflatoxin 
assay  to  a  USDA  or  PAC-approved 
laboratory.  Both  subsamples  shall  be 
accompanied  by  a  Milled  Peanut 
Inspection  Certificate  or  Notice  of 
Sampling  signed  by  the  inspector 
containing  identifying  information  as  to 
the  importer,  the  lot  identification  of  the 
shelled  peanut  lot,  and  other 
information  deemed  necessary  by  the 


inspection  service.  Subsamples  1- 
ABIMP  and  1-CDIMP  shall  be  analyzed 
only  in  a  USDA  or  PAC-approved 
laboratory.  The  methods  prescribed  by 
the  Instruction  Manual  for  Aflatoxin 
Testing,  SD  Instruction-1,  August  1994, 
shall  be  used  to  assay  the  aflatoxin 
level.  The  cost  of  testing  and 
notification  of  Subsamples  1-ABIMP 
and  1-CDIMP  shall  be  borne  by  the 
importer. 

(iii)  The  samples  designated  as 
Sample  2IMP  and  Sample  SIMP  shall  be 
held  as  aflatoxin  check-samples  by  the 
inspection  service  or  the  importer  until 
the  analyses  results  frx>m  Sample  lIMP 
are  known.  Upon  call  from  the  USDA  or 
PAC-approved  laboratory,  the  importer 
shall  cause  Sample  2IMP  to  be  ground 
by  the  inspection  service  in  a 
subsamplkig  mill.  The  resultant  groimd 
subsample  from  Sample  2IMP  shall  be 
designated  as  "Subsample  2-ABIMP." 
Upon  further  call  fit>m  the  laboratory, 
the  importer  shall  cause  Sample  SIMP  to 
be  ground  by  the  inspection  service  in 
a  subsampling  mill.  The  resultant 
ground  subsample  shall  be  designated 
as  "Subsample  3-ABIMP."  The 
importer  shall  cause  Subsamples  2- 
ABIMP  and  S-ABIMP  to  be  sent  to  and 
analyzed  only  in  a  USDA  or  PAC- 
approved  laboratory.  Each  subsample 
shiill  be  accompanied  by  a  Milled 
Peanut  Inspection  Certificate  or  a  Notice 
of  Sampling.  All  costs  involved  in  the 
sampling,  shipment  and  assay  analysis 
of  subsamples  required  by  this  section 
shall  be  borne  by  the  importer. 

(iv)(A)  To  arrange  for  chemical 
analysis,  importers  shall  contact  one  of 
the  following  USDA  or  PAC-approved 
laboratories: 

Science  and  Technology  Programs,  AMS,  301 
West  Pearl  St.,  AuUnder,  NC  27805.  (P.O. 
Box  279).  T9I:  (919)  345-1661  Ext.  156. 
Fax:  (919)  345-1991 

Science  and  Technology  Programs,  AMS. 
1211  Schley  Ave..  Albany.  GA  31707.  Tel: 
(912)  43O-6490/8491,  Fax:  (912)  430-8534 

Science  and  Technology  Piog^Bnu,  AMS.  610 
North  Main  St..  Blakely.  GA  31723.  Tel: 
(912)  723-4570,  Fax:  (912)  723-3294 

Science  and  Technology  Programs.  AMS,  107 
South  Fourth  St,  Madill  OK  73446,  Tel: 
(405)  795-5615,  Fax:  (405)  795-3645 

Science  and  Technology  Programs,  AMS,  715 
North  Main  St.,  Dawson,  GA  31742,  (PO 
Box  272),  Tel:  (912)  995-7257.  Fax:  (912) 
995-3268 

Science  and  Technology  Programs,  AMS.  308 
Culloden  St,  SuffiDlk.  VA  23434.(P.O.  Box 
1130),  Tel:  (757)  925-2286,  Fax:  (757)  925- 
2285 

Federal-State  Inspection  Service  Laboratory, 
1557  Reeves  St,  Dothan,  AL  36303,  (PO 
Box  1368,  zip  36302)),  Tel:  (334)  792-5185. 
Fax:  (334)  671-7984 

Federal-State  Inspection  Service  Laboratory. 
201  Broad  St.,  Headland.  AL  36345.  (PO 


Box  447.  zip  36345-0447).  Tel:  (334)  693- 

2729.  Fax:  (334)  693-2183 
Federal-State  Inspection  Senrice  Laboratory, 

103  Greenville  Ave.,  Goshen.  AL  36035, 

(PO  Box  204),  Tel:  (334)  484-3340.  Fax: 

(334)  484-3340 
Federal-State  Inspection  Service  Laboratory. 

805  North  Main  St..  Enterprise.  AL  36330, 

(PO  Box  310926),  Tel:  (334)  347-6525 
ABC  Research.  3437  SW  24tb  Ave.. 

Gainesville.  FL  32607,  Tel:  (904)  372-0436, 

Fax:  (904)  378-6483 
J.  Leek  Associates,  Inc.,  1200  Wyandotte, 

Albany.  GA  31705.  (PO  Box  50395.  zip 

31703).  Tel:  (912)  889-6293.  Fax:  (912) 

886-1166 
).  Leek  Associates.  Inc.,  139  South  Lee  St, 

Ashbum,  GA  31714.  Tel:  (912)  567-3703. 

Fax:  (912)  567-6055 
J.  Leek  Associates.  Inc..  402  SE  3rd  Street. 

Anadarko,  OK  73005,  Tel:  (405)  247-3266, 

Pax:  (405)  247-3270 
J.  Leek  Associates,  Inc,  PO  Box  475.  Blakely. 

GA  31723.  Tel:  (912)  723-9155.  Fax:  (912) 

723-2980 
J.  Leek  Associates,  Inc.,  502  West  Navairo  St, 

DeLaon,  TX  76444,  (PO  Box  6),  Tel:  (817) 

893-3653,  Pax:  (817)  893-3640 
J.  Leek  Associates,  Inc..  PO  Box  333, 

Headland,  AL  36345.  Tel:  (334)  693-9320, 

Fax:  (334)  693-0491 
Pert  Laboratory  South.  721  East  Pine  Street. 

Colquin.  GA  31737,  (PO  Box  396),  Tel: 

(912)  758-9293,  Fax:  (912)  758-6286 
Pert  Laboratories,  145  Peanut  Drive,  Edenton, 

NC  27932,  (PO  Box  267),  Tel:  (252)  482- 

4456,  Fax:  (252)  482-5370 
Southern  Cotton  Oil  Company,  600  E.  Nelson 

Street,  Quanah,  TX  79252,  (PO  Box  ISO). 

Tel:  (940)  663-5323.  Fax:  (940)  663-5091 
Quanta  Lab,  9330  Corporate  Drive,  Suite  703, 

Sebna,  TX  78154-1257,  Tel:  (210)  651- 

5799,  Fax:  (210)  651-9271 

(B)  Further  information  concerning 
the  chemical  analyses  required  pursuant 
to  this  section  may  be  obtained  from: 
Science  and  Technology  Programs, 
AMS,  USDA,  PO  Box  96456,  room  3507- 
S,  Washington,  DC  20090-6456,  Tel 
(202)  720-5231.  or  Fax  (202)  720-6496. 

(v)  Reporting  aflatoxin  assays.  A 
separate  aflatoxin  assay  certificate.  Form 
CSSD-S  "Certificate  of  Analysis  for 
Official  Samples"  or  equivalent  PAC- 
approved  laboratory  form,  shall  be 
issued  by  the  laboratory  performing  the 
analysis  for  each  lot  The  assay 
certificate  shall  identify  the  importer, 
the  volume  of  the  peanut  lot  assayed, 
date  of  the  assay,  and  numerical  test 
result  of  the  assay.  The  importer  shall 
file,  or  cause  to  be  filed,  with  the 
Seawtary,  all  USDA  Form  CSSD-S,  or 
equivalent  chemical  assay  forms  issued 
on  {Baling  peanuts.  The  importer  shall 
cause  the  results  of  all  chemical  assays 
issued  by  PAC-approved  laboratories  to 
be  filed  with  the  Secretary.  The  results 
of  the  assay  shall  be  reported  as  follows. 

(A)  For  me  current  pwanut  quota  year, 
"negative"  aflatoxin  content  means  15 
parts  per  billion  (ppb)  or  less  aflatoxin 
content  for  peanuts  which  have  been 
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certified  as  meeting  edible  quality  grade 
requirements.  Such  lots  shall  be 
certified  as  "Meets  U.S.  import 
requirements  for  edible  peanuts  under 
§  999.600  with  regard  to  aflatoxin." 

(B)  Lots  containing  more  than  15  ppb 
aflatoxin  content  shall  be  certified  as 
"Fails  to  meet  U.S.  import  requiremraits 
for  edible  peanuts  under  Section 
§  999.600  with  regard  to  aflatoxin."  The 
certificate  of  any  non-edible  peanut  lot 
also  ^all  specify  the  aflatoxin  count  in 
ppb. 

(6)  Appeal  inspection.  In  the  event  an 
importer  questions  the  results  of  a 
quality  and  size  inspection,  an  appeal 
inspection  may  be  requested  by  the 
importer  end  performed  by  the 
inspection  service.  A  second  sample 
will  be  drawn  from  each  container  and 
shall  be  double  the  size  of  the  original 
sample.  The  results  of  the  appeal 
sample  shall  be  final  and  the  fee  for 
sampling,  grading  and  aflatoxin  analysis 
shall  be  charged  to  the  importer.  Lots 
that  show  evidence  of  PLI  violation  or 
tampering,  as  determined  by  the 
inspection  service,  are  not  eligible  for 
appeal  inspection. 

(e)  Disposition  of  peanuts  failing 
edible  quality  requirements.  Peanuts 
shelled,  sized,  and  sorted  in  another 
country  prior  to  arrival  in  the  U.S.  and 
shelled  peanuts  which  originated  from 
imported  Segregation  1  peanuts  that  fail 
minimum  grade  requirements  specified 
in  the  table  in  paragraph  (c)(l)(i)  of  this 
section  (excessive  damage,  minor 
defects,  moisture,  or  foreign  material)  or 
are  positive  to  aflatoxin  may  be 
reconditioned  by  remilling  and/or 
blanching.  Peanuts  that  fail  TninimnTn 
grade  requirements  because  of  excessive 
"fall  through"  may  be  blanched.  After 
such  reconditioning,  peanuts  meeting 
the  minimum  grade  requirements  in  the 
table,  including  minimiun  "fall 
through"  requirements,  and  which  are 
negative  to  aflatoxin  (15  ppb  or  less), 
may  be  disposed  for  edible  use. 
Residual  peanuts  resulting  from  milling 
or  reconditioning  of  such  lots  shall  be 
disposed  of  as  prescribed  as  follows: 

(1)  Failing  peanut  lots  may  be 
disposed  for  non-human  consiunption 
uses  (such  as  livestock  feed,  wild 
animal  feed,  rodent  bait,  seed,  etc.) 
which  are  not  otherwise  regulated  by 
this  section:  Provided,  That  each  such 
lot  is  Positive  Lot  Identified  and 
certified  as  to  aflatoxin  content  (actual 
niunerical  count).  On  the  shipping 
papers  covering  the  disposition  of  each 
such  lot,  the  importer  shall  cause  the 
following  statement  to  be  shown:  "The 
peanuts  covered  by  this  bill  of  lading  (or 
invoice)  are  not  to  be  used  for  human 
consiunption." 


(2)  Peanuts,  and  portions  of  peanuts 
which  are  separated  from  edible  quality 
peanuts  by  screening  or  sorting  or  other 
means  during  the  milling  process 
("sheller  oilstock  residuals"),  may  be 
sent  to  non-edible  peanut  markets 
pursuant  to  paragraph  (e)(1)  of  this 
section,  crushed  or  exported.  Such 
peanuts  may  be  commingled  with  other 
milled  residuals.  Such  peanuts  shall  be 
positive  lot  identified,  red  tagged  in 
bulk  or  bags  or  other  suitable  containers. 

(i)  If  such  peanuts  have  not  been 
certified  as  to  aflatoxin  content,  as 
prescribed  in  paragraph  (d)  of  this 
section,  disposition  is  limited  to 
crushing  and  the  importer  shall  cause 
the  following  statement  to  be  shown  on 
the  shipping  papers:  "The  peanuts 
covered  by  this  bill  of  lading  (or  invoice, 
etc.)  are  limited  to  crushing  only  and 
may  contain  aflatoxin." 

(li)  If  the  peanuts  are  certified  as  301 
ppb  or  more  aflatoxin  content, 
disposition  shall  be  limited  to  crushing 
or  export. 

(3)  Shelled  peanuts  which  originated 
from  Segregation  1  peanuts  that  fail 
minimum  grade  requirements  specified 
in  the  table  in  paragraj^  (c)(l)(i)  of  this 
section,  peanuts  derived  from  the 
milling  for  seed  of  Segregation  2  and  3 
farmers  stock  peanuts,  and  peanuts 
which  are  positive  to  aflatoxin.  may  be 
remilled  or  blanched.  Residuals  of 
remilled  and/or  blanched  peanuts 
which  continue  to  fail  minimum  grade 
requirements  in  the  table  shall  be 
disposed  pursuant  to  paragraphs  (e)(1) 
or  (2)  of  this  section. 

(4)  Shelled  peanuts  that  are  certified 
as  meeting  TninimnTn  grade 
requirements  specified  in  the  table  in 
paragraph  (c)(l)(i)  of  this  section  and 
which  are  positive  to  aflatoxin  may  be 
roasted  diuing  blanching.  After  roasting, 
such  peanuts  certified  as  meeting 
aflatoxin  requirements  (15  ppb  or  less), 
and  which  are  positive  lot  identified, 
may  be  disposed  to  human  consiunption 
ouUets  without  further  grade  analysis. 
The  residual  peanuts,  excluding  skins 
and  hearts,  resulting  from  roasting 
process,  shall  be  red  tagged  and 
disposed  of  to  non-edible  outlets 
piusuant  to  paragraphs  (e)(1)  or  (2)  of 
this  section. 

(5)  All  certifications,  lot 
identifications,  and  movement  to  non- 
edible  dispositions,  sufficient  to  account 
for  all  peanuts  in  each  consumption 
entry,  shaU  be  reported  to  the  Secretary 
by  the  importer  pursuant  to  paragraphs 
(f)(2)  and  (f)(3)  of  this  section. 

(f)  Safeguard  procedures.  (1)  Prior  to. 
or  upon,  arrival  of  a  foreign-produced 
peanut  lot  at  a  port-of-entry,  the 
importer,  or  customs  broker  acting  on 
behalf  of  the  importer,  shall  mail  or 


send  by  facsimile  transmission  (fax)  a 
copy  of  the  Customs  Service  entry 
documentation  for  the  peanut  lot  or  lotS\ 
to  the  inspection  service  office  that  will 
perform  sampling  of  the  peanut 
shipment.  More  Uian  one  lot  may  be 
entered  on  one  entry  document.  The 
documentation  shall  include:  The 
Customs  Service  entry  number;  the 
container  number(s)  or  other 
identification  of  the  lot(s);  the  volume  of 
peanuts  in  each  lot  being  entered;  the 
inland  shipment  destination  where  the 
lot  will  be  in  storage  or  made  available 
for  inspection;  and  a  contact  name  or 
telephone  number  at  that  destination. 
The  inspection  office  shall  sign,  stamp, 
and  return  the  entry  document  to  the 
importer.  The  importer  shall  cause  a 
copy  of  the  relevant  entry 
documentation  to  accompany  each 
peanut  lot  and  be  presented  to  the 
inspection  service  at  the  time  of 
sampling. 

(2)  The  importer  shall  file,  of  cause  to 
have  filed,  wnth  the  Secretary,  copies  of 
Cailmg  grade  and  aflatoxin  certificates 
and  non-edible  disposition  documents 
which  identify  the  importer  and  the 
disposition  outlet  for  failing  quality 
peanuts.  Such  reports  shall  be  sufficient 
to  account  for  all  peanuts  failing  quality 
requirements  of  this  section:  Provided, 
That:  importera  shall  cause  all 
certificates  of  peanuts  meeting  aflatoxin 
requirements  issued  by  PAC-approved 
laboratories  to  be  filed  with  the 
Secretary.  Proof  of  non-edible 
disposition  may  include  bills-of-lading, 
transfer  certificates,  and  other 
documentation  showing  shipment  from 
the  importer,  blancher.  remiller, 
warehouse,  or  other  entity,  to  crushing, 
feed  or  seed  use,  burying,  or  other  non- 
edible  disposition.  Such  documentation 
must  include  the  weight  of  peanuts 
being  disposed  and  the  name  and 
telephone  number  of  the  disposing 
entity.  Proof  of  re-export  must  include 
U.S.  Customs  Service  documentation 
showing  exportation  from  the  United 
States.  These  documents  must  be  sent  to 
the  Marketing  Order  Administration 
Branch.  Attn:  Report  of  Imported 
Peanuts.  Facsimile  transmissions  and 
overnight  mail  may  be  used  to  ensure 
timely  receipt  of  inspection  certificates 
and  other  documentation.  Fax  reports 
should  be  sent  to  (202)  205-6623. 
Overnight  and  express  mail  deliveries 
should  be  addressed  to  USDA.  AMS. 
FV,  Marketing  Order  Administration 
Branch,  1400  Independence  Avenue. 
SW.  Room:  2525-S,  Washington.  DC, 
20250.  Attn:  Report  of  Imported 
Peanuts.  Regular  mail  should  be  sent  to 
FV,  AMS,  USDA.  PO  Box  96456.  Room 
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2525-S,  Washington,  DC  20090-6456. 
Attn:  Report  of  Imported  Peanuts. 

(3)  All  peanuts  imported  into  the 
United  States  subject  to  this  part  shall 
be  conditionally  released  by  the  U.S. 
Customs  Service  for  a  period  of  180 
days  folloMring  the  date  of  Customs 
Service  release,  for  the  purpose  of 
determining  whether  such  peanuts  meet 
the  quality  requirements  for  human 
consumption  or  non-edible  disposition 
and  reporting  such  certification  or  non- 
edible  disposition  to  the  Secretary. 

(4)  If  the  Secretary  finds  during,  or 
upon  termination,  of  the  conditional 
release  period  that  a  lot  of  peanuts  is  not 
entitled  to  admission  into  the  commerce 
of  the  United  States,  the  Secretary  shall 
request  the  Customs  Service,  within  30 
days  after  close  of  the  conditional 
release  period,  to  demand  return  of  said 
lot  of  peanuts  to  Customs  Service 
custody.  Failiue  to  comply  with  a 
redelivery  demand  witUn  30  days  of  the 
date  of  the  redelivery  demand,  may 
result  in  the  assessment  against  the 
importer  of  record  and  surety,  jointly 
and  severally  of  liquidated  damages 
equal  to  the  value  of  the  peanuts 
involved.  Failiue  to  fully  comply  with 
quality  and  handling  requirements  or 
failiue  to  notify  the  Secretary  of 
disposition  of  all  foreign-produced 
peanuts,  as  required  under  this  section, 
may  result  in  a  compliance  investigation 
by  the  Secretary.  Falsification  of  reports 
submitted  to  the  Secretary  is  a  violation 
of  Federal  law  punishable  by  fine  or 
imprisonment,  or  both. 

(5)  An  extension  of  the  180-day 
conditional  release  period  may  be 
granted  by  the  Secretary  upon  request  of 
the  importer.  Extension  shall  not  exceed 
an  additional  60  calendar  days. 
Requests  for  extension  shall  be  specific 
to  each  peanut  lot  and  shall  include  the 
lot's  Customs  Service  entry  number,  the 
positive  lot  identification,  weight  or 
volunie,  and  current  storage  location. 
Requests  for  extension  of  the 
conditional  release  period  shall  be  made 
in  writing  pursuant  to  paragraph  (f)(2)  of 
this  section. 

(6)  Peanuts  for  which  an  import 
appUcation  is  filed  with  the  Customs 
Service  but  which  are  subsequently 
exported  without  sampling  or 
inspection  by  the  inspection  service, 
need  not  be  reported  to  the  Secretary. 

(7)  Reinspection.  Whenever  the 
Secretary  has  reason  to  believe  that 
peanuts  may  have  been  damaged  or 
deteriorated  wdiile  in  storage,  the 
Secretary  may  reject  the  then  effective 
inspection  and  aflatoxin  certificates  and 
require  the  importer  to  have  the  peanuts 
reinspected  to  establish  whether  or  not 
such  peanuts  may  be  disposed  of  for 
human  consumption. 


(8)  Early  arrival  and  storage.  Peanut 
lots  sampled  and  inspected  upon  arrival 
in  the  United  States,  but  placed  in 
storage  for  more  than  one  month  prior 
to  begiiming  of  the  quota  year  for  which 
the  peanuts  will  be  entered,  must  be 
reported  to  AMS  at  the  time  of 
inspection.  The  importer  shall  file 
copies  of  the  Customs  Service 
documentation  showing  the  volume  of 
peanuts  placed  in  storage  and  the 
storage  location,  including  any 
identifying  number  of  the  storage 
warehouse.  Such  peanuts  should  be 
stored  in  clean,  d^  warehouses  and 
under  cold  storage  conditions  consistent 
with  industry  standards.  Pursuant  to 
paragraph  (f)(7)  of  this  section,  the 
Secretary  may  require  reinspection  of 
the  lot  at  the  time  the  lot  is  declared  for 
entry  with  the  Customs  Service. 

(g)  Additional  requirements.  (1) 
Nothing  contained  in  this  section  shall 
preclude  any  importer  from  milling  or 
reconditioning,  prior  to  importation, 
any  shipment  of  peanuts  for  the  purpose 
of  making  such  peanuts  eligible  for 
importation  into  the  United  States. 
However,  all  peanuts  intended  for 
human  consumption  use  must  be 
certified  as  meeting  the  quality 
requirements  specified  in  paragraph  (c) 
of  this  section,  prior  to  such  disposition. 

(2)  Conditionally  released  peanut  lots 
of  like  quality  and  belonging  to  the  same 
importer  may  be  commingled.  Defects  in 
an  inspected  lot  may  not  be  blended  out 
by  commingling  wiUi  other  lots  of 
higher  quality.  Commingling  also  must 
be  consistent  with  applicable  Customs 
Service  regulations.  Conuningfed  lots 
must  be  reported  and  disposed  of 
pursuant  to  paragraphs  (f)(2)  and  (f)(3) 
of  this  section. 

(3)  Inspection  by  the  Federal  or 
Federal-State  Inspection  Service  shall  be 
available  and  performed  in  accordance 
with  the  rules  and  regulations  governing 
certification  of  fresh  fruits,  vegetables 
and  other  products  (7  CFR  part  51).  The 
importer  shall  make  each  conditionally 
released  lot  available  and  accessible  for 
inspection  as  provided  in  this  section. 
Because  inspectors  may  not  be  stationed 
in  the  immediate  vicinity  of  some  ports- 
of-entry,  importers  must  make 
arrangements  for  sampling,  inspection, 
and  certification  through  one  of  the 
offices  and  laboratories  listed  in 
paragraphs  (d)(3)  and  (d)(5)  of  this 
section,  respectively. 

(4)  Imported  peanut  lots  sampled  and 
inspected  at  the  port-of-entry,  or  at  other 
locations,  shall  meet  the  quality 
requirements  of  this  section  in  efEsct  on 
the  date  of  inspection. 

(5)  A  foreign-produced  peanut  lot 
entered  for  consumption  or  for 
warehouse  may  be  transferred  or  sold  to 


another  {wrson:  Provided.  That  the 
original  importer  shall  be  the  importer 
of  record  unless  the  new  owner  applies 
for  bond  and  files  Customs  Service 
documents  pursuant  to  19  CFR  141.20 
and  141.113:  Provided  further.  That 
such  peanuts  must  be  certified  and 
reported  to  the  Secretary  pursuant  to 
paragraphs  (f)(2)  and  (f)(3)  of  this 
section. 

(6)  Payment  of  the  cost  of 
transportation,  sampling,  inspection, 
certification,  chemical  analysis,  and 
Positive  Lot  Identification,  as  well  as 
remilling  and  blanching,  and  further 
inspection  of  remilled  and  blanched 
lots,  and  disposition  of  failing  peanuts, 
shall  be  the  responsibility  of  the 
importer.  Whenever  an  applicant 
presents  peanuts  for  inspection,  the 
applicant  shall  furnish  any  labor  and 
pay  any  costs  incurred  in  moving, 
opening  containers  for  sampling,  and 
the  shipment  of  samples  as  may  be 
necessary  for  proper  sampling  and 
inspection.  The  inspection  service  shall 
bill  the  applicant  for  fees  covering 
quality  inspections  and  other 
certifications  as  may  be  necessary  to 
certify  edible  quality  or  non-edible 
disposition.  USDA  and  PAC-approved 
laboratories  shall  bill  the  applicant 
separately  for  aflatoxin  assay  fees.  The 
importer  also  shall  pay  Customs  Service 
costs  as  required  by  that  agency. 

(7)  Each  person  subject  to  this  section 
shall  maintain  true  and  complete 
records  of  activities  and  traiuMctions 
specified  in  this  section.  Such  records 
and  documentation  accumulated  during 
entry  shall  be  retained  for  not  less  than 
two  yean  after  the  calendar  year  of 
acquisition,  except  that  Customs  Service 
documents  shall  be  retained  as  required 
by  that  agency.  The  Secretary,  through 
duly  authorized  representatives,  shall 
have  access  to  any  such  person's 
premises  during  regular  business  hours 
and  shall  be  permitted,  at  any  such 
time,  to  inspect  such  records  and  any 
peanuts  held  by  such  person. 

(8)  The  provisions  of  this  section  do 
not  supersede  any  restrictions  or 
prohibitions  on  peanuts  under  the 
Federal  Plant  Quarantine  Act  of  1912, 
the  Federal  Food,  Drug  and  Cosmetic 
Act,  any  other  applicable  laws,  or 
regulations  of  other  Federal  agencies, 
including  import  regulations  and 
procedures  of  the  Customs  Service. 

Dated:  December  16. 1998. 
Robert  CKMoey, 

Deputy  Administmtor,  Fruit  and  Vegetable 
Prograws, 
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935 67625 

14  CFR 

39 66418.  66420.  66422. 

66735.  66737,  66739.  66741, 
66743,  66744,  66746,  66751. 
66753.  66979.  67576,  67769. 
67771.  67775.  68165,  68167, 
68169,  68171,  68172,  68669, 
68672,  68674,  69996,  69999, 
70001,  70002,  70004.  70005, 
70316,  70319,  70321,  70322, 
70633,  70636,  70637.  70639, 
70641,71214,71342 

71 66423,  66425,  66235, 

66755,  66980,  66981,  66982, 
67175,  67724.  68174,  68391. 
68675.  69177.  69179.  69185. 
69188.  69190.  70324.  70325, 
70326,  70327.  70328.  70330. 


70331,71216,71217,71218, 
71219 

91 681 75 

95 70643 

97 66425,  66427,  69544, 

69546,  69548 

121 68175 

141 68175 

Proposed  Rules: 

23 68636 

25 „ 68211,  68636 

33 68636 

39 66500.  66078,  67629. 

67631.  67633.  67813.  68705, 

68707,  68708,  69569,  69571. 

70068.  70069.  70352.  70698, 

70700 

71 66502,  67014,  67016, 

67017,  67816,  69230,  69231, 

69574,  71043.  71233.  71234. 

71235,  71236 

91 67544 

93 67544 

121 67544 

135 67544 

16  CFR 

235 70332 

243 70333 

305 66428 

1500 70647,  70648 

1700 66001 

Proposed  Rules: 

423 69232 

1212 69030 

17  CFR 

10 68829 

140 68175 

240 70843 

249 70843 

Proposed  Rules: 

200 67174,  67331,  69136 

202 67174 

210 67174 

228 67174 

229 67174,67331 

230 67174,  67331,  69136 

232 67174.  67331.  69236 

239 67174,  67331,  69136 

240 67174,69136 

249 67174.69136 

260 69136 

270 69236 

274 69236 

18  CFR 

11 66003 

35 66011 

284 71014 

Proposed  Rules: 

2 66772 

157 66772 

284 66772.71043 

375 66772 

380 66772 

381 66772 

385 _ 66772 

20  CFR 

10 71201 

Proposed  Rules: 

404 71237 

422 71237 

21  CFR 

5 70650 


101 71015 

172 66013,66014 

175 - 71016 

176 69550 

178 68391 

201 66632,  66378,  67399 

208 66378 

312 66632,68676 

314 66632,66378 

343 66015 

520 70334 

522 66431.  68182.  68183 

524 68183 

556 68183 

558 66432.  66018.  70335 

601 66632.  66378 

610 66378 

Proposed  Rules: 

10 69575 

14 69575 

16 69575 

120 69579 

207 68212 

312 68710 

334 „.. 6781 7 

807 68212 

1271 68212 

22  CFR 

42 68393 

503 67576 

Proposed  Rules: 

706 68213 

713 68213 

23  CFR 

658 70650 

Proposed  Rules: 

710 71238 

712 71238 

713 „ 71238 

25  CFR 

Proposed  Rules: 

Oh.  1 69580 

26  CFR 

1 66433.  67577,  68184, 

68188,  68678,  69551,  69554, 
70009,  70335,  70339 

25 68188 

31 70335 

301 68995,70012 

602 68188,  68678,  69554. 

70009.  70339 
Proposed  Rules: 

1 66503.  67634.  69581, 

69584.  70071,  70354.  70356, 
70357.  71047 

20...- 69248.70701 

25 70701 

35 70071 

49 69585 

301 69031 ,  70701 

28  CFR 

545 67566 

571 69386 

Proposed  Rules: 

16 68217 

29  CFR 

44 70260 

1910 66018,66238 

1915 66238 


1917 66238 

1918 66238 

1926 66238 

4007 68684 

4044 ...68998 

Proposed  Rules: 

2520 68370 

30  CFR 

202 ...70845 

240 70845 

242 „..70845 

249 70845 

602 66760 

701 70580 

724 70580 

773 70580 

774 „ 70580 

778 70580 

842 70580 

843 70580 

846 70580 

901 66983 

935 66987 

944 66989 

Proposed  Rules: 

913 68218 

926 66079 

931 66772.  66774 

946 71047,71049 

948 - 68221 

950 70080 

31  CFR 

285 67754,  71 203 

357 69191 

Proposed  Rules: 

1 71050 

32  CFR 

270 68194 

286 67724 

888g 68685 

33  CFR 

100 67401,  68999,  70015, 

70653,  71219 

117 67402,  68685,  69000, 

699191,  69193,  69556, 
70018,  70661 

165 68686,70015 

334 68140 

Proposed  Rules: 

165 70707 

34  CFR 

Proposed  Rules: 

Oh.  VI 71205 

36  CFR 

1152 70341 

1202 70342 

Proposed  Rules: 

13 68666 

59 67635 

1190 70359 

1191 70359 

37  CFR 

1 66040,  67578 

201 66041 

253 66042 

Proposed  Rules: 

201 69251 

251 70080 
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255 71249 

38  CFR 

21 67778 

39  CFR 

20 66043 

491  „. ».. 67403 

952 66049 

953 - 66049 

954 „ 66049 

956 66049 

956 66049 

957 66049 

958 66049 

959 66059 

960 66049 

961 66049 

962 66049 

963 66049 

964 .'. 66049 

965 66049 

966 66049 

PropoMdRulM: 

20 67017 

3001  ..„ 71251 

40  CFR 

1 67779 

9 69390.69478 

51 71220 

52 66755.  66758.  67405. 

67407.  67419,  67584.  67586. 

67591.  67594.  67780.  67782. 

67784.  69193.  69557.  69559. 

70019,  70348.  70663.  70665. 
70667.  70669 

60 70675 

61 66054.  70675 

62 68394,  70022 

63 66054.  66990.  67787. 

68397,  70675 

72 68400 

73...... 68400 

86. 70681 

96 71220 

141 69390.  69478 

142 69390.69478 

180 66994,  66996,  66999. 

67794.  69194.  69200.  69205. 
70027.  70030.  71018 

266 71225 

271 „ 67800 

273 71225 

302 69166 

Proposed  Rules: 

9 66081 

52 66776.  67439,  67638. 

67639.  67817.  67818.  68415. 

69589.  69594,  70086.  70359. 
70709 

58 „ 67818 

60 67988 

61. 66083 

62. 68418.  69364.  70086 

63 66083.  66084,  68832. 

69251 

81 69598 

90 66081 

94.. 68508 

141 69256 

142 69256 

152 67834 

156 67834 

180 66435.  66438.  66447, 

66448.  66456.  66458,  66459 


260 66101.70233 

261 66101.  70233.  70360 

262 66101.67562 

264 66101.67562 

265 67562 

268 66101 

269 „ 661 01 

270 67562 

271 66101,67834 

300 68712.  69032.  69601, 

71052 

302 69169 

441 71054 

745 70087.70190 

41  CFR 

300-3 66674 

301-1 1 66674 

301-12 66674 

Proposed  Rules: 

101-35 ;. 66092 

101-42 68136 

101-43 68136 

42  CFR 

50 66062 

400 68687 

402 68687 

Proposed  Rules: 

1001 68223 

43  CFR 

3195 66760 

Proposed  Rules: 

39 .67834 

3100 66776.  66840 

3106 66776 

31 1 0 66840 

3120 „ 66840 

3130 66776.  66840 

3140 66840 

3150 66840 

3160 66776.  66840 

3170 66840 

3180 66840 

44  CFR 

64 7003^-70037 

65 67001 .  67003 

67 67004 

206 71026 

354 69001 

Proposed  Rules: 

67 67026 

45  CFR 

2500 66063 

2501 66063 

2502 66063 

2503 .....66063 

2504 66063 

2505 66063 

2506 66063 

Proposed  Rules: 

60 71255 

46  CFR 

401.. ::. 68697 

Proposed  Rules: 

16 71257 

502 66512 

510 7071 0 

514 70368.71062 

515 7071 0 

520 70368 


525 69603 

530 71062 

535 69034 

545 66512 

550 67030 

551 67030 

555 .r. 67030 

560 67030 

565 67030 

571 66512 

572 69034 

583 70710 

585 67030 

586.... 67030 

587 67030 

588 67030 

47  CFR 

0 68904,70727 

1 67422.  68904,  70040, 

71027 

2 69562,70727 

13 68904 

22 _....68904 

24 68904 

26 ; 68904.  71039 

27 :....68904 

52 68197 

54 67006.  68208.  70564 

64 67006 

69 67006.70564 

73 67430.  69208,  70040 

74 69562 

78 69562 

80 „ 68904 

87 „ „ 68904 

90 68904 

95 68904 

97 68904 

101 68904,69562 

Proposed  Rules: 

Ch.  1 70089 

0 „ 66104 

1 70090 

2 69606 

36 67837 

54 67837.68224 

62 68714 

65 68418 

73 66104,  67036,  67439. 

67449.  68424.  68425.  68718. 

68719.  68720.  68721,  68722, 
68729.  69607.  69608.  69609 

74 68729.69606 

76 66104 

78 69606 

101 69606 

48  CFR 

Ch.  1 70264.  70306 

Ch.  2 71230 

1 70292 

5 70265 

6 h 70265 

7 70265 

8 70265 

12 70265 

13 70265 

14 70265 

I  w  ■•■•■•••«■••«•■••••••••••«••■•••■■•■■/  Vbww 

16 70282 

19 70265,70292 

22 70282 

26 70265 

31 70287 

32 70292 


37 

70292 

42 

„..70292 

44 

70288 

46 

70289,  70290 

48 

70290 

52 

53 

.70265,  70282,  70289, 

70291,70292 

70265,  70292 

204 

„ 69005 

206 

„ 67803 

217 

67803 

223 

67804 

228 

69006 

232 

...„ 69006 

235 

„ 69007 

236 

237 

67804 

252 

253 

67804.  69006 

69007 

801 

:. 69216 

803 

69216 

805 

69216 

806 

69216 

808 

814 

.69216 

817 

.. 69216 

819 

82?   ,. 

•••••..........—•... d921  6 

825 

69216 

828 

69216 

831 

69216 

832 

.69216 

833 

836 

837 

842 

69216 

69216 

_.~ 69216 

69216 

846 

692 1 6 

847 

69216 

849 

69216 

852  .... 

69216 

853 

69216 

870 

69216 

871 

..... ......69216 

5316 

:  67600 

Oh.  20 67726 

11 

68344 

52 

68344 

1526 

J7845 

1552 

„ .67845 

49  CFR 

381 

67600 

383 

67600 

538 

66064 

544 

70051 

571 

„ 66762 

639 

653 

.68366 

67612 

654 

67612 

Proposed 
105 

Rule« 
68624 

106 

68624 

107 

68624 

193 

„ 70735 

395 

68729 

571 

..68233.  68730,  70380 

1312 

66521 

50  CFR 

17 

20 

.67613.  67618,  69008. 

70053 

. 67619 

216 

217 

.....: 66069.  67624 

66766 

227 

66766.  67624 
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229 66464.  71041 

260 69021 

600 67624 

630 66490 

648 68404,70351 

679 66762.  68210,  69024 

Proposed  Rules: 

17 66777.  67640,  70745 

20 67037 

622 66522,70093 

648 66524,  661 10,  67450. 

70093 

660 66111,69134 

679 66112,69256 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  DECEMBER  24, 
1998 


DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Technical  amendments  to 
update  activity  names  and 
addresses;  published  12- 
24-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Toxic  substances: 
Significant  new  uses — 
Terpenes  and  terpenoids, 
etc.;  published  11-24-98 
Universal  waste: 
Hazardous  waste 
management  system; 
hazardous  waste  recycling 
regulatory  program; 
modification;  published  12- 
24-98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Aircraft  Belts,  Inc.;  published 

12-9-98 
Boeing;  published  12-9-98 
Ursula  Hanle;  published  11- 
23-98 
VCR  airways;  correction; 

published  12-24-98 
TREASURY  DEPARTMENT 
Thrift  Supervision  Office 
Technical  amendments; 
published  12-24-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Prunes  (dried)  produced  in 
V  California;  comments  due  by 

12-28-98;  published  12-18- 

98 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 
foreign: 
Coffee;  comments  due  by 

12-30-98;  published  11- 

30-98 


AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Emergency  livestodt 
assistance: 
American  Indian  livestodc 

feed  program;  comments 

due  by  12-28-98; 

published  11-27-98 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 

Program  regulations: 
Farm  latx>r  housing  loans 
and  grants;  processing 
requests;  comments  due 
by  12-28-98;  published 
10-29-98 

AGRICULTURE 

DEPARTMENT 

Rural  Buslnes»-Cooperative 

Service 

Program  regulations: 
Farm  labor  housing  loans 
and  grants;  processing 
requests;  comments  due 
by  12-28-98;  published 
10-29-98 

AGRICULTURE 

DEPARTMENT 

Rural  Housing  Service 

Program  regulations: 
Farm  labor  housing  loans 
and  grants;  processing 
requests;  comments  due 
by  12-28-98;  published 
10-29-98 

AGRICULTURE 
DEPARTMENT 

Rural  Utillties  Service 

Program  regulations: 
Farm  labor  housing  loans 
and  grants;  processing 
requests;  comments  due 
by  12-28-98;  published 
10-29-98 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species: 

Sea  turtle  conservation; 
shrimp  trawling 
requirements — 
Turtle  excluder  devices; 
comments  due  by  12- 
30-98;  published  12-3- 
98 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone- 
Gulf  of  Alaska  and  Bering 
Sea  and  Aleutian 
Islands  groundfish; 
comments  due  by  12- 
28-98;  published  10-26- 
98 


Caribbean,  Gulf,  and  South 
Atlantic  fisheries — 
South  Atlantic  snapper 
grouper;  comments  due 
by  12-28-98;  published 
11-12-98 

Northeastern  United  States 
fisheries  and  American 
k)bster,  comments  due  by 
12-28-98;  published  11- 
13-98 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulatkm 

(FAR): 

Conditk>nalty  accepted 
items;  comments  due  by 
12-28-98;  pu&lished  10- 
28-98 

Javits-Wagner-CDay  Act 
partkapating  nonprofit 
agencies;  name  change 
or  successor  in  interest 
procedures;  comments 
due  by  12-28-98; 
published  10-27-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  authority 
delegatk>ns: 

Washington;  comments  due 
by  12-31-98;  published 
12-1-98 
Air  quality  implementatkxi 
plans;  approval  and 
promulgatk>n;  various 
States: 

New  Yorit;  comments  due 
by  12-28-98;  published 
11-27-98 
Pestk^ides;  tolerances  in  food, 
animal  feeds,  and  raw 
agrk^jltural  commodities: 
Fert>am,  etc.  (canceled  food 
uses);  comments  due  by 
12-28-98;  published  10- 
26-98 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan— 

NatkHial  priorities  list 
update;  comments  due 
by  12-28-98;  published 
11-25-98 
Toxic  substances: 
Lead-t>ased  paint  activities — 
ldentifk:ation  of  dangerous 
levels  of  lead; 
correction;  comments 
due  by  12-31-98; 
published  12-18-98 
Lead-based  paint— 
IdentifKatkm  of  dangerous 
levels  of  lead;  meeting;' 
comments  due  by  12- 
31-98;  published  11-5- 
98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radk)  servk»s,  special: 


Aviatk>n  sen^ices — 
RadkKiavigatkm  servk^e; 
31.8-32.3  GHz  band 
removed;  comments 
due  by  12-30-98; 
published  11-30-98 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisitkxi  Regulatkm 

(FAR): 

Conditk>nally  accepted 
items;  comments  due  by 
12-28-98;  published  10- 
28-98 

Javits-Wagner-O'Day  Act 
partkapating  nonprofit 
agencies;  name  change 
or  successor  in  interest 
procedures;  comments 
due  by  12-28-98; 
published  10-27-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Children  and  Families 
Administration 

Personal  Responsit>ility  and 

Work  Opportunity 

Reconciliatk>n  Act  of  1996; 

implementatkMi: 

Welfare-to-work  grants;  data 
collectkxi  and  reporting 
requirements  for  States 
and  Indian  Tribes; 
comments  due  by  12-28- 
98;  published  10-29-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Food  for  human  consumptton: 
r^atamycin  (Pimaridn); 
comments  due  t>y  12-31- 
98;  pubKshed  12-1-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Health  Care  Rnandng 
Admlnlstrstlon 

Medcare: 
Skilled  nursing  fadlrties; 
prospective  payment 
system  and  consolkiated 
billing;  comments  due  by 
12-28-98;  ptMished  11- 
27-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Public  Health  Service 
Felk>wships,  internships, 
training: 

NatkMial  Institutes  of  Health 
research  traineeships; 
comments  due  by  12-29- 
98;  published  10-30^ 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Community  devek)pment  tkxk 
grants*. 

Fair  housing  performance 
standards  for  acceptance 


•«j*  a;i( 


VI 


247 /Thursday.  December  24,  1998 /Reader  Aids 


of  consoliclated  plan 
certifications  and 
compliance  with 
pertormance  review 
criteria:  comments  due  by 
12-28-98:  published  10- 
28-98 
Manufactured  home 

construction  and  safety 

standards: 

Incorporation  by  reference 
standards:  comments  due 
by  12-29-98:  published 
10-30-98 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Armored  snail  and  slender 
campekxna:  comments 
due  by  12-28-98: 
published  10-28-98 
Findings  on  petitions,  etc. — 
Junaluska  salamander: 
comments  due  by  12- 
28-98:  published  10-28- 
98 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Montana:  comments  due  by 
12-31-98:  published  12-1- 
98 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

Conditionally  accepted 
items:  comments  due  by 
12-28-98:  published  10- 
28-98 

Javits-Wagner-O'Day  Act 
particiF>ating  nonprofit 
agencies:  name  change 
or  successor  in  interest 
procedures:  comments 
due  by  12-28-98: 
published  10-27-98 


PENSION  BENEFIT 
GUARANTY  CORPORATION 

Single-employer  plans: 

Lump  sum  payment 
assumptions: 

discontinuation:  comments 
due  by  12-28-98: 
published  10-26-98 

Valuation  of  benefits:  use  of 
single  set  of  assumptions 
for  all  benefits;  comments 
due  by  12-28-98: 
published  10-26-98 

PERSONNEL  MANAGEMENT 
OFFICE 

Combined  Federal  Campaign: 
solicitations  authorization: 
comments  due  by  12-30-98; 
published  11-30-98 

POSTAL  SERVICE 

Domestic  Mail  Manual: 
Package  reallocation  for 
periodicals  and  standard 
mail  (A)  flats  placed  on 
pallets  and  new  labeling 
list  L001;  implementation; 
comments  due  by  12-28- 
98:  published  10-29-98 
Intemational  Mail  Manual: 
Global  package  link  (GPL) 
service — 

Argentina:  comments  due 
by  12-31-98;  published 
12-1-98 
Intemational  priority  airmail 
service:  postage  rates  and 
service  conditions 
changes;  comments  due 
by  12-28-98;  published 
11-25-98 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 
New  Jersey;  comments  due 
by  12-28-98;  published 
10-29-98 

Waterfront  facilities: 
Handling  of  Class  1 
(expk)sive)  materials  or 
other  dangerous  cargoes; 
improved  safety 
procedures:  comments 


due  by  12-28-98; 
published  10-29-98 

TRANSPORTATION 
DEPARTMENT 

Americans  with  Disabilities 
Act;  implementation: 

Accessibility  guidelines  for 
transportation  services 
and  vehicles — 

Transportation  vehcles; 
over-the-road  buses; 
comments  due  by  12- 
28-98;  published  9-28- 
98 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 
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agreements  list  availability,  71507-71510 


Federal  Reserve  System 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  71470-71473 
Banks  and  bank  holding  companies: 

Change  in  bank  control,  71473 

Formations,  acquisitions,  and  mergers,  71473-71474 

Federal  Trade  Commission 

NOTICES 

Meetings;  Sunshine  Act,  71474 

Premerger  notification  waiting  periods;  early  terminations, 

71474-71478 
Prohibited  trade  practices: 
General  Signal  Power  Systems,  Inc.,  71478-71479 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 

Pecos  pupfish,  71424-71425 
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71496-71497 
Marine  mammals: 
Incidental  taking;  authorization  letters,  etc. — 
Oil  and  gas  industry  activities;  polar  bears  and  Pacific 
wahuses,  71497-71498 

Food  and  Drug  Administration 
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Food  additive  petitions: 
GEO  Specialty  Chemicals,  71492 
Zeneca  Biocides,  71493 
Human  drugs: 
Patent  extension;  regulatory  review  period 
determinations — 
Meridia.  71493-71494 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Indiana,  71447 

Forest  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 
Caribbean  National  Forest,  PR;  correction,  71441-71442 
Kootenai  National  Forest,  MT,  71442-71444 

Meetings: 
Oregon  Coast  Provincial  Advisory  Committee,  71444- 
71445 

Harry  S.  Truman  Scholarship  Foundation 

NOTICES 

Eligible  institutions  of  higher  education;  nominations, 
71539 

Health  and  Human  Services  Department 

See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

Housing  and  Urt>an  Development  Department 

RULES 

Low  income  housing: 
Housing  assistance  payments  (Section  8) — 
Multlfamily  housing  mortgage  and  housing  assistance 
restructuring  program  (mark-to-market  program), 
etc.;  correction,  71372-71374 
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PROPOSED  RULES 

Community  development  block  grants: 
Fair  housing  performance  standards  for  acceptance  of 
consolidated  plan  certifications  and  compliance  with 
performance  review  criteria,  71405 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  71494-71496 
Grants  and  cooperative  agreements;  availability,  etc.: 
Small  cities  community  development  block  grant 
programs,  etc. — 
New  York;  correction,  71496 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  Minerals  Management  Service 
See  National  Park  Service 
See  Reclamation  Bureau 

Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  71538-71539 

International  Trade  Administration 

NOTICES 
Antidiunping: 
Tapered  roller  bearings  and  parts,  finished  and 
unfinished,  from — 
China,  71447-71449 
Committees;  establishment,  renewal,  termination,  etc.: 

U.S.  Automotive  Parts  Advisory  Committee,  71449-71450 
North  American  Free  Trade  Agreement  (NAFTA); 
binatlonal  panel  reviews: 
Solder  joint  pressure  pipe  fittings,  etc.,  from — 
United  States,  71450 

Joint  Board  for  Enrollment  of  Actuaries 

NOTICES 
Meetings: 
Actuarial  Examinations  Advisory  Committee,  71426 

Labor  Department 

See  Employment  Standards  Administration 
See  Wage  and  Hour  Division 
NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  71505- 
71506 
Organization,  functions,  and  authority  delegations: 
Assistant  Secretary  for  Pension  and  Welfare  Benefits, 
71506  , 

Land  Management  Bureau 

NOTICES 

Closure  of  public  lands: 
Oregon,  71498-71499 
Coal  leases,  exploration  licenses,  etc.: 

Colorado.  71498 
Environmental  statements;  notice  of  intent: 
Imperial  County,  CA;  Newmont  Gold  Co.  mesquite  mine, 
71499 
Meetings: 
Resource  advisory  councils — 
Lower  Snake  River  District,  71499 
Northeastern  Great  Basin,  71499-71500 
Public  land  orders: 
Colorado;  correction,  71500 


Realty  actions;  sales,  leases,  etc.: 
Oregon,  71500-71503 

Minerals  Management  Service 

NOTICES 

Meetings: 
Minerals  Management  Advisory  Board,  71503 

National  Archives  and  Records  Administration 

See  Federal  Register  Office 

National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  standards: 
Occupant  crash  protection — 
Air  bag  depowering;  performance  standard  changed; 
correction,  71390-71396 

National  Institutes  of  Health 

NOTICES 
Meetings: 

National  Eye  Institute,  71494 

National  Institute  on  Deafness  and  Other  Communication 
Disorders,  71494 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Meetings: 
Pacific  Fishery  Management  Covmcil,  71450-71451 
Western  Pacific  Fishery  Management  Council,  71451 

Permits: 
Marine  mammals,  71451 

National  Park  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Joshua  Tree  National  Park,  CA 

Backcountry  and  wilderness  management  plan,  71503 
Natchez  Trace  Parkway,  MS;  Southern  Terminus,  71503- 
71504 
Meetings: 
Manzanar  National  Historic  Site  Advisory  Commission, 
71504 

National  Science  Foundation 

NOTICES 

Meetings: 
Advanced  Networking  Infrastructure  Research  Special 

Emphasis  Panel,  71510 
Astronomical  Sciences  Special  Emphasis  Panel,  71510- 

71511 
Biological  Infrastructure  Advisory  Panel,  71511 
Civil  and  Mechanical  Systems  Special  Emphasis  Panel, 

71511 
Computer-Communications  Research  Special  Emphasis 

Panel,  71511 
Design,  Manufactiu«,  and  Industrial  Innovation  Special 

Emphasis  Panel.  71511-71512  ,  71512 
Electrical  and  Communications  Systems  Special 

Emphasis  Panel,  71512-71513 
Elementary,  Secondary,  and  Informal  Education  Special 

Emphasis  Panel,  71513 
Graduate  Education  Special  Emphasis  Panel,  71513 
Information  and  Intelligent  Systems  Special  Emphasis 

Panel,  71513-71514 
Materials  Research  Special  Emphasis  Panel,  71514 
Physics  Special  Emphasis  Panel,  71514 
Research,  Evaluation,  and  Communication  Special 

Emphasis  Panel.  71514-71515 
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Nuclear  Regulatory  Commission 

NOTICES 
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Medical  use  licensees;  inspection  and  enforcement. 
71516-71517 
Applications,  hearings,  determinations,  etc.: 

Indiana  Michigan  Power  Co.,  71515-71516 

Postal  Service 

RULES 

Domestic  Mail  Manual: 
Location-based  post  office  box  fees;  expansion.  71374— 
71375 

Public  Health  Service 

See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

Railroad  Retirement  Board 

NOTICED 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  71517 
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NOTICES 

Environmental  statements;  notice  of  intent: 
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Securities  and  Exchange  Commission 

NOTICES 
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American  Stock  Exchange  LLC,  71524-71530 
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National  Association  of  Securities  Dealers,  Inc.,  71534- 

71535 
Options  Clearing  Corp.,  71535-71536 

Applications,  hearings,  determinations,  etc.: 
Calvert  Social  Investment  Fimd  et  al.,  71517-71518 
lEI  Capital  Corp.,  71519-71520 

Mitchell  Hutchins  Institutional  Series  et  al.,  71520-71522 
Principal  Management  Corp.  et  al.,  71522-71524 
Public  utility  holding  company  filings,  71524 

Small  Business  Administration 

NOTICES 

Interest  rates;  quarterly  determinations,  71536 

Surface  Transportation  Board 

RULES 

Rate  procedures: 
Service  inadequacies;  expedited  relief,  71396-71402 


NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 

Adrian  &  Blissfield  Rail  Road  Co.,  71537 
Railroad  services  abandonment: 

Kansas  Southwestern  Railway,  L.L.C.,  71537-71538 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Surface  Transportation  Board 

Treasury  Department 

See  Customs  Service 
See  Internal  Revenue  Service 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  71538 

Truman,  Harry  S.,  Scholarship  Foundation 

See  Harry  S.  Truman  Scholarship  Foundation 

United  States  Information  Agency 

NOTICES 

Art  objects;  importation  for  exhibition: 
Matisse  and  Picasso:  A  Gentle  Rivalry,  71539 

Wage  and  Hour  Division 

PROPOSED  RULES 

Civil  monetary  penalties;  inflation  adjustment,  71405- 
71408 


Separate  Parts  In  This  Issue 

Part  II 

Environmental  Protection  Agency,  71541-71570 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  nimibers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
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Rules  and  Regulations 


F«d«r«l  RegiftBr 

Vol.  63.  No.  248 

Monday,  December  28,  1998 


rhis  section  of  the  FEDERAL  REGISTER 
xxitains  regulatory  documents  having  general 
ippKcabiKty  and  legal  effect,  most  of  which 
ve  keyed  to  and  codified  in  the  Code  of 
-ederal  Regulations,  which  is  published  under 
>0  titles  pursuant  to  44  U.S.C.  1510. 

rhe  Code  of  Federal  Regulations  is  sold  t>y 
he  Superintendent  of  Documents.  Prices  of 
WW  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 

FMeral  Aviation  Administration 

l4CFRPart23 

kal  No.  CE150.  Special  CondMon  23- 


Condttiona;  Raythaon  Aircraft 
Company,  Raythaon  Modal  390 
lAlrplana:  Protaction  of  Syatama  From 
High  Intanaity  Radiated  FMda  (HiRF) 

M2ENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
ftCnON:  Final  special  conditions;  request 
r  comments. 


Mil 


imMARY:  These  special  conditions  are 
ssued  to  Raytheon  Aircraft  Company, 
1709  East  Central,  Wichita,  Kansas 
17201-0085  for  a  type  certificate  on  the 
taytheon  Model  390  airplane.  This 
lirplane  will  have  novel  and  unusual 
design  features  when  compared  to  the 
itate  of  technology  envisaged  in  the 
Mpplicable  airworthiness  standards. 
Iliese  novel  and  unusiial  design 
batuies  include  the  installation  of 
slectronic  flight  instrument  systems 
^FIS)  displays  for  which  the  applicable 
regulations  do  not  contain  adequate  or 
ippropriate  airworthiness  standards  for 
the  protection  of  these  systems  from  the 
sSects  of  high  intensity  radiated  fields 
(HIRF).  These  special  conditions 
contain  the  additional  safety  standards 
that  the  Administrator  considers 
necessary  to  establish-a  level  of  safety 
squivalent  to  that  provided  by  the 
applicable  airworthiness  standards. 
MTE8:  The  effective  date  of  these 
qpecial  conditions  is  December  28, 
1998.  Comments  must  be  received  on  or 
before  January  27, 1999. 

SSE8:  Comments  may  be  mailed 
in  duplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Assistant 
Chief  Counsel,  ACE-7,  Attention:  Rules 
Docket  Clerk,  Docket  No.  CE150,  Room 
1558, 601  East  12th  Street,  Kansas  Qty, 


Missouri  64106.  All  comments  must  be 
maiked:  Docket  No.  CE150.  Comments 
may  be  inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ervin  Dvorak,  Aerospace  Engineer, 
Standards  Office  (ACE-110).  Small 
Airplane  Directorate,  Aircraft 
Certification  Service,  Federal  Aviation 
Administration,  601  East  12th  Street, 
Kansas  Qty.  Missouri  64106;  telephone 
(816) 426-6941. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  determined  that  notice  and 
opportimity  for  prior  public  comment 
hereon  are  impracticaA)le  because  these 
procedures  would  significantly  delay 
issuance  of  the  approval  design  and. 
thus,  delivery  of  the  affected  aircraft.  In 
addition,  the  substance  of  these  special 
conditions  has  been  subject  to  the 
public  comment  process  in  several  prior 
instances  with  no  substantive  comments 
received.  The  FAA.  therefore,  finds  that 
good  cause  exists  for  making  these 
special  conditions  effective  upon 
issuance. 

Comments  Invited 

Interested  persons  are  invited  to 
submit  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  duplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator.  The  special  conditions 
may  be  changed  in  light  of  the 
comments  received.  All  comments 
received  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons,  both  before  and  after  the 
closing  date  for  comments.  A  report 
sununarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
CE150."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

Background 

On  August  1, 1995.  Raytheon  Aircraft 
Company  (then  Beech  Aircraft 


Corporation)  made  application  to  the 
FAA  for  a  type  certificate  for  the 
Raytheon  Model  390  airplane.  The 
proposed  configuration  incorporates  a 
novel  or  unusual  design  feature,  such  as 
digital  avionics  consisting  of  an  EFIS, 
that  is  vulnerable  to  HIRF  external  to 
the  airplane. 

Type  Ceitification  Basis 

Under  the  provisions  of  14  CFR  part 
21,  §  21.17,  Raytheon  Aircraft  Company 
must  show  that  the  I^ytheon  Model  390 
meets  the  applicable  provisions  of  the 
following  type  certification  basis  for  the 
Raytheon  Model  390  airplane: 

Federal  Aviation  Regulations  part  23 
effective  February  1. 1965,  as  amended 
by  Amendments  23-1  through  23-52. 
with  Special  Conditions  to  replace 
much  of  Subparts  B  and  G;  Federal 
Aviation  Regulations  part  34  effective 
September  10. 1990.  as  amended  by  the 
amendment  in  effect  on  the  date  of 
certification:  Federal  Aviation 
Regulations  part  36  effective  December 
1. 1969.  as  amended  by  amendment  36- 
1  through  the  amendment  in  effect  on 
the  day  of  certification;  The  Noise 
Control  Act  of  1972;  Special  Conditions 
for  such  items  as  Protection  from  High 
Intensity  Radiated  Fields  (HIRF). 
Takeoff  Out  of  Trim  Warning,  and 
Engine  Fire  Extinguishing  System;  and 
Exemption  No.  6558.  which  was  granted 
December  12. 1996.  pertaining  to 
airplane  landing  gear  loads. 

Novel  or  Unusual  Design  Features 

The  Raytheon  Model  390  will 
incorporate  the  follo%ving  novel  or 
unusual  design  features:  Installation  of 
EFIS  for  whidi  the  airworthiness 
standards  do  not  contain  adequate  or 
appropriate  safety  standards  for 
protection  from  the  effects  of  HIRF. 

Discussion 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations.  14 
oil  part  23.  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 
Raytheon  Model  390  because  of  a  novel 
or  unusual  design  feature,  special 
conditions  are  prescribed  under  the 
provisions  of  %  21.16. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49.  as 
required  by  §§  11.28  and  11.29(b).  and 
become  part  of  the  type  certification 
basis  in  accordance  with  §  21.17(a)(2). 

Special  conditions  arc  initially 
applicable  to  the  model  for  which  they 
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are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  featiire,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §  21.101(a)(1). 
Raytheon  Aircraft  Company  plans  to 
incorporate  certain  novel  and  imusual 
design  features  into  an  airplane  for 
whidi  the  airworthiness  standards  do 
not  contain  adequate  or  appropriate 
safety  standards  for  protection  from  the 
effects  of  HIRF.  These  features  include 
electronic  systems,  which  are 
susceptible  to  the  HIRF  environment, 
that  were  not  envisaged  by  the  existing 
regulations  for  this  type  of  airplane. 

Protection  of  Systems  From  High 
Intensity  Radiated  Fields  (HIRF) 

Recent  advances  in  technology  have 
given  rise  to  the  application  in  aircraft 
designs  of  advanced  electrical  and 
electronic  systems  that  perform 
functions  required  for  continued  safe 
flight  and  landing.  Due  to  the  use  of 
sensitive  solid  state  advanced 
components  in  analog  and  digital 
electronics  circuits,  these  advanced 
systems  are  readily  responsive  to  the 
transient  effects  of  induced  electrical 
ciurent  and  voltage  caused  by  the  HIRE. 
The  HIRF  can  degrade  electronic 
systems  performance  by  damaging 
components  or  upsetting  system 
functions. 

Furthermore,  the  HIRF  environment 
has  undergone  a  transformation  that  was 
not  foreseen  when  the  current 
requirements  were  developed.  Higher 
energy  levels  are  radiated  from 
transmitters  that  are  used  for  radar, 
radio,  and  television.  Also,  the  niunber 
of  transmitters  has  increased 
significantly.  There  is  also  uncertainty 
concerning  the  effectiveness  of  airframe 
shielding  for  HIRF.  Furthermore, 
coupling  to  cockpit-installed  equipment 
through  the  cockpit  window  apertures  is 
undefined. 

The  combined  effect  of  the 
technological  advances  in  airplane 
design  and  the  changing  environment 
has  resulted  in  an  increased  level  of 
vulnerability  of  electrical  and  electronic 
systems  required  for  the  continued  safe 
fUght  and  landing  of  the  airplane. 
Effective  measures  against  the  effects  of 
exposure  to  HIRF  must  be  provided  by 
the  design  and  installation  of  these 
systems.  The  accepted  maTriniiitn  energy 
levels  in  which  civilian  airplane  system 
installations  must  be  capable  of 
operating  safely  are  based  on  surveys 
and  analysis  of  existing  radio  frequency 
emitters.  These  special  conditions 
require  that  the  airplane  be  evaluated 
under  these  energy  levels  for  the 


protection  of  the  electronic  system  and 
its  associated  wiring  harness.  These 
external  threat  levels,  which  are  lower 
than  previously  required  values,  are 
believed  to  represent  the  worst  case  to 
which  an  airplane  would  be  exposed  in 
the  operating  enviroiunent. 

These  special  conditions  require 
qualification  of  systems  that  perform 
critical  functions,  as  installed  in  aircraft, 
to  the  defined  HIRF  enviroiunent  in 
paragraph  1  or,  as  an  option  to  a  fixed 
value,  using  laboratory  tests,  in 
paragraph  2,  as  foUows: 

(1)  The  applicant  may  demonstrate 
that  the  operation  and  operational 
capability  of  the  installed  electrical  and 
electronic  systems  that  perform  critical 
functions  are  not  adversely  affected 
when  the  aircraft  is  exposed  to  the  HIRF 
environment  defined  as  follows: 


Field  Strength  Volts/Meter 

Frequency 

Peak 

Average 

10-100  KHz  

50 

60 

70 

200 

30 

30 

150 

70 

4020 

1700 

5000 

6680 

6a')0 

3600 

3500 

3500 

2100 

50 

100-500  KHz  

60 

500-2000  KHz  

70 

2-30  MHz 

200 

30-70  MHz 

30 

70-100  MHz 

30 

100-200  MHz 

33 

200-400  MHz 

70 

400-700  MHz 

935 

700-1000  MHz 

170 

1-2  GHz 

990 

2-4  GHz 

840 

4-6  GHz 

310 

6-8  GHz 

670 

8-12  GHz 

1270 

12-18  GHz 

360 

18-40  GHz 

750 

or, 

(2)  The  applicant  may  demonstrate  by 
a  system  test  and  analysis  that  the 
electrical  and  electronic  systems  that 
perform  critical  functions  can  withstand 
a  minimum  threat  of  100  volts  per 
meter,  peak  electrical  field  strength, 
from  10  KHz  to  18  GHz.  When  using 
this  test  to  show  compliance  with  the 
HIRF  requirements,  no  credit  is  given 
for  signal  attenuation  due  to 
installation. 

A  preliminary  hazard  analysis  must 
be  performed  by  the  applicant,  for 
approval  by  the  FAA,  to  identify 
electrical  and/or  electronic  systems  that 
perform  critical  functions.  The  term 
"critical"  means  those  functions  whose 
failure  would  contribute  to,  or  cause,  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane.  The  systems  identified  by  the 
hazard  analysis  that  perform  critical 
functions  are  candidates  for  the 
application  of  HIRF  requirements.  A 
system  may  perform  both  critical  and 
non-critical  functions.  Primary 


electronic  flight  display  systems,  and 
their  associated  components,  perform 
critical  functions  such  as  attitude, 
altitude,  and  airspeed  indication.  The 
HIRF  requirements  apply  only  to  critical 
functions. 

Compliance  with  HIRF  requirements 
may  be  demonstrated  by  tests,  analysis, 
models,  similarity  with  existing 
systems,  or  any  combination  of  these. 
Sisrvice  experience  alone  is  not 
acceptable  since  normal  flight 
operations  may  not  include  an  exposing 
to  the  HIRF  environment.  Reliance  on  a 
system  with  similar  design  features  for 
redundancy  as  a  means  of  protection 
against  the  effects  of  external  HIRF  is 
generally  insufficient  since  all  elements 
of  a  redundant  system  are  likely  to  be 
exposed  to  the  fields  concurrently. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  the 
Raytheon  Model  390.  Should  Raytheon 
Aircraft  Company  apply  at  a  later  date 
for  a  supplemental  type  certificate  or 
amended  type  certificate  to  modify  any 
other  model  that  may  be  included  on 
this  type  certificate  to  incorporate  the 
same  novel  or  imusual  design  featiue. 
the  special  conditions  would  apply  to 
that  model  as  well  under  the  provisions 
of  §  21.101(a)(1). 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  featiues  on  one  model 
of  airplane.  It  is  not  a  rule  of  general 
applicability  and  affects  only  the 
applicant  who  applied  to  the  FAA  for 
approval  of  these  features  on  the 
airplane. 

The  substance  of  these  special 
conditions  has  been  subjected  to  the 
notice  and  comment  period  in  several 
prior  instances  and  has  been  derived 
without  substantive  change  bom  those 
previously  issued.  It  is  unlikely  that 
prior  public  comment  would  result  in  a 
significant  change  from  the  substance 
contained  herein.  For  this  reason,  and 
because  a  delay  would  significanUy 
affect  the  certification  of  the  airplane, 
which  is  imminent,  the  FAA  has 
determined  that  prior  public  notice  and 
comment  are  lumecessary  and 
impracticable,  and  good  cause  exists  for 
adopting  these  special  conditions  upon 
issuance.  The  FAA  is  requesting 
comments  to  allow  interested  persons  to 
submit  views  that  may  not  have  been 
submitted  in  response  to  the  prior 
opportunities  for  comment  described 
above. 

List  of  Snblects  in  14  CFR  Part  23 

Aircraft.  Aviation  safety.  Signs  and 
symbob 
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Citation 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g),  40113  and 
44701;  14  CFR  part  21,  §§  21.16  and  21.17; 
and  14  CFR  part  11,  §§11.28  and  11.49. 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  the  Raytheon 
Aircraft  Company  Model  390  airplane. 

1.  Protection  of  Electrical  and 
Electronic  Systems  from  High  Intensity 
Radiated  Fields  (HIRF).  Each  system 
that  performs  critical  functions  must  be 
designed  and  installed  to  ensure  that  the 
operations,  and  operational  capabilities 
of  these  systems  to  perform  critical 
functions,  are  not  adversely  affected 
when  the  airplane  is  exposed  to  high 
intensity  radiated  electromagnetic  fields 
e^demal  to  the  airplane. 

2.  For  the.  purpose  of  these  special 
conditions,  the  following  definition 
applies:  Critical  Functions:  Functions 
whose  failure  would  contribute  to.  or 
cause,  a  failure  condition  that  would 
prevent  the  continued  safe  flight  and 
landing  of  the  airplane. 

Issued  in  Kansas  City,  Missouri  on 
December  11, 1998. 

Michael  K.  Dahi, 

Acting  Manager.  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 
(FR  Doc.  98-34162  Filed  12-24-98;  8:45  am) 
BILUNa  CODE  MIO-IS-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Servic* 

19  CFR  Part  24 

[T-D.M-l] 

FUN  151S-AC39 

Exemption  of  Israeli  Products  from 
Certain  Customs  User  Fees 

MlENCY:  Customs  Service,  Department 
oftheTreasiuy. 

action:  Final  rule. 


summary;  This  document  amends  the 
Customs  Regulations  to  reflect  that 
jroducts  of  Israel  are  no  longer  subject 

0  the  merchandise  processing  fees 
issessed  on  imported  goods  imder  19 
J.S.C.  58c(a)(g)  and  (10).  This 
imendment  results  from  publication  of 

1  determination  by  the  United  States 
Trade  Representative  under  section  112 
of  the  Customs  and  Trade  Act  of  1990 
hat  the  Government  of  Israel  has 


provided  reciprocal  concessions.  The 
exemption  applies  to  Israeli  products 
entered,  or  withdrawn  from  warehouse 
for  consiunption.  on  or  after  September 
16. 1998.. 

EFFECTIVE  DATE:  December  28. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  G.  Rosoff.  Office  of  Regulations 
and  Rulings  (202-927-2077). 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  13031  of  the  Consolidated 
Omnibus  Budget  Reconciliation  Act  of 
1985.  as  amended  (codified  at  19  U.S.C. 
58c  and  hereinafter  referred  to  as  the 
COBRA  provision),  provides  for  the 
collection  of  various  fees  for  providing 
Customs  services  in  connection  with  the 
arrival  of  vessels,  vehicles,  railroad  cars, 
aircraft,  passengers  and  dutiable  mail,  in 
coimection  with  the  entry  or  release  of 
merchandise,  and  in  connection  with 
Customs  broker  permits.  The  fees 
pertaining  to  the  entry  or  release  of 
merchandise  are  set  forth  in  subsections 
(a)(9)  and  (10)  of  the  COBRA  provision 
(19  U.S.C.  58c(a)(9)  and  (10))  and 
include  an  ad  valorem  fee  for  each 
formal  entry  or  release  (subject  to 
specific  maximum  and  minimum 
limits),  a  simiharge  for  each  manual 
entry  or  release,  and  specific  fees  for 
three  types  of  informal  entry  or  release. 

Subsection  (b)(ll)  of  the  COBRA 
provision  (19  U.S.C.  58c(b)(ll)) 
provides  that  no  fee  may  be  charged 
imder  subsection  (a)(9)  or  (10)  with 
respect  to  products  of  Israel  if  an 
exemption  with  respect  to  the  fee  is 
implemented  imder  section  112  of  the 
Customs  and  Trade  Act  of  1990  (the 
Trade  Act,  Pub.  L.  101-382).  Section 
112  of  the  Trade  Act  provides  that,  if  the 
United  States  Trade  Representative 
determines  that  the  Government  of 
Israel  has  provided  reciprocal 
concessions  in  exchange  for  the 
exemption  of  products  of  Israel  from  the 
fees  imposed  under  subsections  (a)(9) 
and  (10)  of  the  COBRA  provision,  such 
fees  may  not  be  charged  with  respect  to 
any  product  of  Israel  that  is  entered,  or 
withdrawn  from  warehouse  for 
consumption,  on  or  after  the  15th  day 
after  the  date  on  which  the 
determination  is  published  in  the 
Federal  Register. 

Regulations  implementing  the  COBRA 
provision  regarding  merchandise 
processing  fees  are  contained  in  §  24.23 
of  the  Customs  Regulations  (19  CFR 
24.23).  When  §  24.23  was  amended  in 
1991  to,  among  other  things,  reflect  the 
changes  to  the  COBRA  provision  made 
by  the  Trade  Act  (see  T.D.  91-33. 
published  in  the  Federal  Register  at  56 
FR  15036  on  April  15, 1991,  and  T.D. 


91-95,  published  in  the  Federal 
Register  at  56  FR  63648  on  December  5, 
1991),  no  determination  under  section 
112  of  the  Trade  Act  had  been 
published  by  the  United  States  Trade 
Representative.  Accordingly,  the  revised 
text  of  §  24.23  included,  in  paragraph 
(c)(5),  a  general  statement  as  to  the 
nonapplicability  of  the  merchandise 
processing  fees  under  the  circumstances 
described  in  section  112  of  the  Trade 
Act,  but  without  any  indication  of  a 
specific  effective  date  because  the 
conditions  set  forth  in  the  statute  had 
not  yet  been  met. 

On  September  1, 1998,  the  Office  of 
the  United  States  Trade  Representative 
published  a  notice  in  the  Federal 
Register  (63  FR  46496)  stating  that  the 
United  States  Trade  Representative  has 
determined  that  the  Government  of 
Israel  has  provided  reciprocal 
concessions  for  purposes  of  section  112 
of  the  Trade  Act.  Accordingly,  the 
notice  stated  that  pursuant  to  section 
112  of  the  Trade  Act  and  19  U.S.C. 
58c(b)(ll).  any  product  of  Israel  that  is 
entered,  or  withdrawn  from  warehouse 
for  consumption,  on  or  after  the  15th 
day  after  the  date  of  publication  of  that 
notice  will  not  be  charged  the  fees 
imposed  under  19  U.S.C.  58c(a)(9)  and 
(10). 

Paragraph  (c)(5)  was  drafted  and 
included  in  §  24.23  in  general,  self- 
executing  terms  in  order  to  allow  for  the 
fiitiire  publication  of  a  determination 
under  section  112  of  the  Trade  Act.  and 
for  operational  implementation  thereof 
by  Customs,  without  having  to  amend 
the  regulatory  text.  Nevertheless,  for 
purposes  of  clarity  and  in  order  to 
provide  the  most  complete  information 
to  the  public.  Customs  believes  that  it 
would  be  preferable  to  amend  the 
regulatory  text  to  reflect  the  specific 
date  on  which  the  exemption  took 
effect,  that  is,  September  16, 1998. 

Inapplicability  of  Public  Notice  and 
Comment  and  Delayed  Effective  Date 
Requirements 

Pursuant  to  the  provisions  of  5  U.S.C. 
553(b)(B),  Customs  has  determined  that 
prior  public  notice  and  comment 
procedures  on  this  regulation  are 
imnecessary  and  contrary  to  the  public 
interest.  The  regulatory  change 
conforms  the  Customs  Regulations  to 
the  terms  of  a  statutory  provision  that  is 
already  in  effect.  In  addition,  the 
regulatory  change  benefits  the  public  by 
providing  specific  information  regarding 
the  right  to  an  exemption  from  the 
payment  of  certain  import  fees.  For  the 
same  reasons,  purauant  to  the 
provisions  of  5  U.S.C.  553(d)(1)  and  (3), 
Customs  finds  that  there  is  good  cause 
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for  dispensing  with  a  delayed  effective 
date. 

Executive  Order  12866 

This  document  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  as  specified  in  E.0. 12866. 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required  for  this  rule,  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.)  do  not  apply. 

Drafting  Information 

The  principal  author  of  this  document 
was  Francis  W.  Foote,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  24 

Accounting,  Claims,  Customs  duties 
and  inspection.  Taxes,  User  fees.  Wages. 

Amendment  to  the  Regulations 

For  the  reasons  stated  in  the 
preamble,  part  24  of  the  Customs 
Regulations  (19  CFR  Part  24)  is 
amended  as  set  forth  below. 

PART  24— CUSTOMS  HNANCIAL  AND 
ACCOUNTING  PROCEDURE 

1.  The  authority  citation  for  part  24 
continues  to  read  in  part  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  58a-58c, 
66, 1202  (General  Note  20,  Harmonized  Tariff 
Schedule  of  the  United  States),  1450, 1624; 
31  U.S.C.  9701. 


S  24.33    [Aman<to«f] 


2.  In  §  24.23,  paragraph  (c)(5)  is 
amended  by  removing  the  words  "the 
effective  date  of  a  determination  made 
imder  section  112  of  the  Customs  and 
Trade  Act  of  1990"  and  adding,  in  their 
place,  the  words  "September  16, 1998 
(the  effective  date  of  a  determination 
published  in  the  Federal  Register  on 
September  1. 1998,  under  section  112  of 
the  Customs  and  Trade  Act  of  1990)". 

Approved:  November  18, 1998. 
Raymond  W.  KeUy. 
Commissioner  of  Customs. 
John  P.  Simpson, 

Deputy  Assistant  Secretary  of  the  Treasury. 
(PR  Doc.  98-34334  Filed  12-24-98;  8:45  am] 

BNJJNQ  CODE  4a20-02-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Parts  401  and  402 

[Docket  No.  FR-4298-C-05] 

RIN  2502-AH09 

Multifamiiy  Housing  Mortgage  and 
Housing  Assistance  Restructuring 
Program  (Mark-to-Market)  and  Renewal 
of  Expiring  Section  8  Project-Based 
Assistance  Contracts;  Technical 
Corrections 

agency:  Office  of  the  Secretary.  HUD. 
ACTION:  Interim  rule;  technical 
corrections. 

SUMMARY:  On  September  11, 1998,  HUD 
pubhshed  an  interim  rule  implementing 
the  Mark-to-Market  Program  and  the 
statutory  provisions  for  renewals  of 
section  8  project-based  assistance 
contracts  expiring  in  Fiscal  Year  1999  or 
later.  On  October  15, 1998,  HUD 
published  a  first  correction  to  the 
interim  rule  to  correct  the  Internet 
address  given  for  submitting  public 
comments.  This  second  correction  to  the 
interim  rule  addresses  additional 
matters  that  were  in  error  when  the 
interim  rule  was  published  and  in  need 
of  correction.  This  document  also 
corrects  one  provision  of  the  interim 
rule  as  well  as  preamble  language  that 
needs  correction  because  of  a  change  in 
authorizing  legislation  since  issuance  of 
the  interim  rule. 

EFFECTIVE  DATE:  December  28, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Sullivan,  Department  of  Housing  and 
Urban  Development.  451  7th  St., 
Washington  DC  20410.  Telephone:  202- 
708-3555.  (This  is  not  a  toll-free 
number.)  For  hearing-  and  speech- 
impaired  persons,  this  number  may  be 
accessed  via  TTY  by  calling  the  Federal 
Information  Relay  Service  at  1-800- 
fi77-8339. 

SUPPLEMENTARY  INFORMATION:  On 
September  11. 1998  (63  FR  48926),  HUD 
published  an  interim  rule  implementing 
the  Mark-to-Market  Program  and  the 
statutory  provisions  for  renewals  of 
section  8  project-based  assistance 
contracts  expiring  in  Fiscal  Year  1999  or 
later.  The  purpose  of  this  program  is  to 
preserve  low-income  rental  housing 
affordability  while  reducing  the  long- 
term  costs  of  Federal  rental  assistance, 
including  project-based  assistance,  and 
minimizing  the  adverse  effect  on  the 
FHA  insurance  fimds.  The  program  is 
authorized  by  the  Multifamiiy  Assisted 
Housing  Reform  and  Affordabifity  Act 
of  1997.  title  V  of  Pub.  L.  105-65 
(approved  October  27. 1997)  (MAHRA). 


Corrections  Based  on  Original 
Legislation  (MAHRA) 

HUD  is  making  the  following 
corrections  based  on  the  MAHRA: 

•  Several  changes  are  made  to  the 
preamble  and  the  rule  to  eliminate 
conflicts  between  the  preamble 
description  of  the  rule  and  the  actual 
rule  text  (see  corrections  2.  3.  and  24). 

•  Several  erroneous  or  incomplete 
cross-references  in  the  preamble  and  the 
interim  rule  are  corrected  (see 
corrections  3.  7. 12, 17, 19,  20,  21,  22, 
25,  and  28). 

•  Repetitive  or  erroneous  extraneous 
language  is  removed  in  various  places  in 
the  preamble  and  the  interim  rule  text 
to  provide  simplicity  and  clarity  (see 
corrections  5,  6, 8, 10,  and  13). 

•  One  incorrect  date  in  the  rule  text 
is  corrected  (see  correction  16). 

Corrections  Based  on  Recent 
Legislation  (Pub.  L.  105-276) 

In  addition  to  the  corrections 
described  above,  other  provisions  of  the 
interim  rule,  although  correct  when 
published,  now  require  correction 
because  of  the  subsequent  enactment  of 
the  Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development,  and 
Independent  Agencies  Appropriations 
Act,  1999,  Pub.L.  105-276  (approved 
October  21, 1998).  Section  597(a)(2)  of 
Pub.L.  105-276  amended  MAHRA  to 
change  the  required  methodology  for 
determining  restructured  rents  for 
certain  section  8  moderate  rehabilitation 
projects  imder  the  Mark-to-Market 
Program.  This  statutory  change  therefore 
requires  a  corresponding  change  to 
§  402.5(b)(3)  of  the  interim  rule  and  the 
applicable  preamble  discussion.  We 
have  made  this  correction  (see 
corrections  13  and  27). 

In  the  preamble  to  the  interim  rule. 
HUD  referred  to  one  pending  provision 
of  MAHRA  which  ultimately  was  not 
included  in  Pub.L.  105-276.  The 
pending  provision  would  have  amended 
section  515(h)  of  MAHRA  to  limit  the 
exclusion  of  projects  with  State  or  local 
primary  financing  fix)m  the  Mark-to- 
Market  program.  We  have  corrected  the 
preamble  by  removing  the  two 
sentences  that  contained  reference  to 
the  pending  provision  (see  correction  1). 

Other  relevant  provisions  of  the 
Pub.L.  105-276  will  require  corrective 
rule  changes  in  the  future.  These 
changes,  however,  are  not  appropriate 
for  a  technical  correction.  Those 
provisions  are  as  follows. 

1.  Section  549(a)  and  (b)  of  Pub.L. 
105-276  removed  the  requirement  of 
section  8(c)(8)  of  the  United  States 
Housing  Act  of  1937  ("the  1937  Act") 
for  owner  notice  to  tenants  of  rent 
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1  icreases,  and  amended  the  requirement 
[  f  section  8(c)(9)  of  that  Act  (now 
I  sdesignated  as  section  8(c)(8)  for  owner 
I  otice  to  tenants  and  HUD  of  section  8 
t  ontract  termination.  Both  provisions 
JBre  referenced  in  §§  401.602  and  402.8 
K I  the  interim  rule  and  discussed  in  the 
[preamble.  Rule  references  to  the  notice 
lequired  by  former  section  8(c)(8) 
^ould  be  considered  superseded  by 
section  549.  Rule  changes  will  be 
needed  to  respond  to  the  amendment  of 
ift)rmer  section  8(c)(9)  (now  section 
9(c)(8))  but  the  subject  is  too  complex  to 
t  le  addressed  fully  in  this  correction.  We 
will  make  appropriate  changes  in  the 
i^nal  rule.  In  this  dociunent,  we  remove 
l^me  preamble  discussion  that  is 
incorrect  under  the  ciurent  law  (see 
corrections  11  and  15). 

2.  Section  549(c)  of  Pub.L.  105-276 
ddded  a  new  final  sentence  to  section 
!  14(d)  of  MAHRA  regarding  an 

I  dditional  owner  notice  requirement 
I  Dd  restrictions  on  rent  increases  or 
i  victions.  This  matter  is  also 
I  omplicated  and  will  be  addressed  in 
final  rule  instead  of  this  correction. 

3.  Section  599  of  Pub.L.  105-276 
ended  section  202  of  the  Housing 

d  Cmnmunity  Amendments  of  1978, 
inceming  tenant  participation  in 
irtain  multifamily  housing  projects,  to 
pply  to  all  projects  with  project-based 
assistance  or  section  8  enhanced 
I  "sticky")  vouchers  under  the  Mark-to- 
Market  Program.  Tenant  participation 
under  section  202  is  the  subject  of  24 
^art  245.  We  have  begun  a  separate 
■reposed  rulemaking  procedure  to 
I  mend  part  245  to  reflect  section  599 
I  od  to  make  other  changes. 

Accordingly,  FR  Doc.  98-242840, 
Multifamily  Housing  Mortgage  and 
Housing  Assistance  Restructiuing 
frogram  (Mark-to-Market)  and  Renewal 
6f  Expiring  Section  8  Project-Based 
Assistance  Contracts  (FR-4298-I-01), 
tublished  in  the  Federal  Register  on 
September  11, 1998  (63  FR  48926),  is 
I  »rrected  as  follows: 

.  I.  Corrections  to  the  Preamble 

1.  On  page  48929,  first  coliunn,  the 

I  econd  and  third  sentences  of  the  first 
ull  paragraph  are  removed. 

2.  On  page  48931,  second  column,  the 
:  econd  to  the  last  sentence  of  the  first 

all  paragraph,  the  following  language  is 
I  idded  immediately  after  the  reference  to 
i  i  401.453 — "and  the  poor  condition  of 

he  project  is  not  likely  to  be  remedied 

n  a  cost-efiective  manner  through  the 

testructuring  Plan." 

3.  On  page  48932,  the  last  sentence  in 

1  he  first  cohunn,  which  continues  to  the 
I  leoond  column,  is  corrected  to  read  "An 
I  nmer  should  also  follow  this  guidance 
'  vhen  making  a  preliminary  certification 


of  eligibiUty  under  §  401.99  and  a 
comparable  market  analysis  imder 
§  402.6(a)(1)." 

4.  On  page  48933,  first  column,  in  the 
first  sentence  of  the  first  full  paragraph, 
the  words  "covered  by  a  PRA"  are 
added  immediately  after  the  word 
"units". 

5.  On  page  48933,  second  column,  the 
fourth  full  sentence  is  removed,  and  the 
third  full  sentence  is  revised  to  read  as 
follows:  "In  addition,  the  PAE  must 
consider  the  other  matters  listed  in 
section  515(c)(2)(B)  of  MAHRA  to  be 
assessed  as  part  of  the  Plan,  and  the 
applicable  Consolidated  Plan  developed 
under  24  CFR  part  91." 

6.  On  page  48933,  third  column,  in 
the  fourth  sentence  of  the  first  full 
paragraph,  the  niunber  "35"  is  removed. 

7.  On  page  48934,  second  coliunn,  in 
the  second  sentence  of  the  third  full 
paragraph,  the  reference  to  "517(b)(3)" 
is  corrected  to  read  "517(b)(2)".  On  page 
48934,  second  column,  in  the  first 
sentence  of  the  foiuth  full  paragraph, 
the  reference  to  "401.700"  is  corrected 
to  read  "401.310". 

8.  On  page  48935,  first  column,  in  the 
first  sentence  under  the  heading 
"Section  401.471  HUD  Payment  of 
Section  541(b)  Claim,"  the  words  "or 
HUD-held"  are  removed. 

9.  On  p^e  48935,  second  column,  in 
the  first  full  sentence,  the  word  "than" 
is  corrected  to  read  "that". 

10.  On  page  48937  in  the  preamble, 
first  column,  in  the  fourth  sentence 
under  the  heading  "Section  401.500 
Required  Notices  to  Third  Parties; 
Section  401.501  Who  Is  Entitled  to 
Receive  Notices  Under  §  401.500?",  the 
term  "by  the  owner"  is  removed  . 

11.  On  page  48937  in  the  preamble, 
second  column,  the  second  sentence  in 
the  second  full  paragraph  which  begins 
with  the  phrase  "In  particular  *  *  *"  is 
removed. 

12.  On  page  48938  in  the  preamble, 
second  column,  in  the  first  paragraph 
under  the  heading  "Section  401.602 
Tenant  Protections  if  an  Expiring 
Contract  is  Not  Renewed,"  the 
regulatory  references  in  the  last 
sentence  of  that  paragraph  are  corrected 
as  follows:  "§401.101  or  401.403"  is 
corrected  to  read  "§§  401.101, 401.403, 
or  401.405". 

13.  On  page  48939  in  the  preamble, 
third  column,  the  parenthetical 
statement  that  follows  numbered 
paragraph  (5)  is  corrected  by  removing 
the  phrase  "as  explained  in  Part  n  of 
this  Supplementary  Information  under 
§401.100". 

14.  On  page  48940  in  the  preamble, 
first  column,  the  language  in  the  first 
partial  paragraph  that  follows  the 
designation  "(3)"  is  corrected  to  read  as 


follows:  "(3)  in  the  case  of  a  contract 
under  the  section  8  moderate 
rehabilitation  program  (other  than  for  a 
single  room  occupancy  dwelling),  the 
lesser  of  existing  rents  adjusted  by  an 
OCAF,  fair  market  rents  (less  any 
amounts  allowed  for  tenant-purchased 
utiUties),  or  comparable  market  rents." 

15.  On  page  48940  of  the  preamble, 
second  coltunn,  the  entire  discussion 
under  the  heading  "Section  402.8 
Tenant  Protections  if  an  Expiring 
Contract  is  not  Renewed"  is  corrected  to 
read  as  follows:  "Section  402.8 
discusses  notices  that  an  owner  must 
give  when  an  expiring  contract  is  not 
renewed,  and  the  consequences  of 
failure  to  give  notice,  in  a  manner 
similar  to  §  402.6.  Both  sections  will  be 
revised  in  the  final  rule  to  reflect  recent 
legislation  that  deleted  former  section 
8(c)(8)  of  the  United  States  Housing  Act 
of  1937  and  amended  section  8(c)(9)  of 
that  Act  (now  redesignated  as  section 
5(c)(8))." 

B.  Corrections  to  the  Rule 

{401.99    [Corroelad] 

16.  On  page  48944.  third  column,  in 
§  401.99(b),  introductory  text,  "January 
1"  is  corrected  to  read  "January  13". 

1401.100   [Corraelid] 

17.  On  page  48944.  third  column,  in 
§  401.100,  the  heading— "General 
eUgibility." — for  the  introductory 
paragraph  is  removed. 

§401.201    [CorraclMq 

18.  On  page  48945,  first  coliunn,  in 
§401.201,  the  term  "SUte  Housing 
Finance  Agencies"  in  §  401.201(b)  is 
corrected  to  read  "State  housing  finance 
agencies". 

§401.301    [CorrKtMl] 

19.  On  page  48945,  first  column,  in 

§  401.300,  the  reference  to  "401.309"  is 
corrected  to  read  "401.314". 

§401.400    [ConeelMq 

20.  On  page  48947,  first  column,  in 

§  401.400(b),  "Section  514"  is  corrected 
to  read  "section  514(e)". 

§401.403    [Corractid] 

21.  On  page  48947,  second  column,  in 
§  401.403(b)(2).  the  words  "and  (b)"  are 
removed. 

§401.411    [CorracMl 

22.  On  page  48948,  second  column,  in 
§  401.411(a).  the  reference  to  "514(g)"  is 
corrected  to  read  "514(g)(2)". 

§401.461    IComeHadl 

23.  On  page  48950.  second  column,  in 
§  401.461(b)(4),  the  phrase  "or  the 
owner"  is  corrected  to  read  "or  if  the 
owner". 
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1401.472    (ComctMq 

24.  On  page  48950.  third  column,  in 
§  401.472(a)(1),  tlie  phrase  "residual 
receipts  accoimt,  surplus  cash  account, 
residual  receipts  account"  is  corrected 
to  read  "residual  receipts  accoimt, 
surplus  cash  account,  replacement 
reserve  accoimt". 

§401.562    [CorractMq 

25.  On  page  48952,  second  column,  in 
§401.552,  the  reference  to 
"401.461(b)(2)"  is  corrected  to  read 
"401.461(b)(3)(u)(A)". 

f  402.1    [Comctsd] 

26.  On  page  48954,  first  column,  in 
§402.1,  the  word  "eligible"  is  added 
immediately  before  the  word  "projects" 
in  the  second  sentence  of  that  section. 

§402.5    [Corraclad] 

27.  On  page  48954,  second  coliunn, 

§  402.5(c)(3)  is  corrected  to  read:  "In  the 
case  of  a  contract  under  the  section  8 
moderate  rehabilitation  program  (other 
than  single  room  occupancy  dwellings 
under  section  441  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act), 
the  lesser  of  existing  rents  adjusted  by 
an  OCAF,  fair  market  rents  (less  any 
amounts  allowed  for  tenant-purchased 
utilities),  or  comparable  market  rents." 

§402.6    [ComclMq 

28.  On  page  48954,  third  column,  in 
§  402.6(b),  the  reference  to  "§  401.4  or 
§  401.5(b)(2)"  is  corrected  to  read 
"§402.4  or  §  402.5(b)(2)". 

Dated:  December  21, 1998. 
Caadlle  E.  Acevedo, 

Assistant  General  Counsel  for  Regulations. 
IFR  Doc.  98-34314  Filed  12-24-98;  8:45  am] 

MUJNO  COOC  4210-a>-P 


POSTAL  SERVICE 

39  CFR  Part  111 

Expansion  of  Location-Baaed  Post 
Office  Box  Fees 

agency:  Postal  Service. 
action:  Final  rule. 


summary:  The  Domestic  Mail  Manual  is 
amended  to  expand  the  application  of 
location-based  fees  for  post  office  box 
service  to  include  specified  facilities. 
The  facility-specific  fees  place  greater 
emphasis  on  the  space  cost  and 
utilization  of  post  office  box  service  at 
individual  locations. 
EFFECTIVE  DATE:  January  10, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Dorsey  (202)  268-3295. 
SUPPt.EMENTARY  INFORMATION:  Fees  for 
post  office  box  service  are  scheduled  to 
change  on  January  10, 1999  as  a 
consequence  of  the  omnibus  rate  case. 
Postal  Rate  Commission  (PRC)  Docket 
No.  R97-1.  This  final  rule  annoimces 
changes  in  fee  groups  for  specific 
facilities  which  will  also  take  efliect  on 
that  date. 

Postal  Service  testimony  in  that  case 
(USPS-RT-19,  which  rebutted 
testimony  filed  by  the  PRC's  Office  of 
the  Consiuner  Advocate)  set  forth  a 
means  of  redefining  post  office  box  fee 
groups  to  reflect  space  costs  and 
capacity  utiUzation.  Comprehensive 
information  necessary  to  effectuate  the 
redefinition  nationwide  was  not  then 
available;  in  keeping  with  the  PRC's 
suggestion,  that  information  is  now 
being  developed. 

The  Postal  Service  testimony 
contemplated  changing  the  fee  group 
assignment  of  80  facilities  among  fee 
groups  A,  B,  C,  and  D.  Consistent  with 
tins  testimony,  however,  the  Postal 
Service  has  decided  to  avoid  changes 
between  fee  groups  C  and  D  because  of 
the  large  fee  difierence  between  these 
groups,  and  the  fact  that,  on  average, 
group  D  fees  do  not  cover  costs.  Using 
improved  data  and  additional  analysis, 
the  Postal  Service  has  identified  29 
offices  for  fee  group  reassignment 
among  fee  groups  A,  B,  and  C.  These  29 
offices  meet  cost  and  utilization  criteria 
for  transfer  among  fee  groups  A,.  B,  and 
Cln  fee  groups  A  and  B,  facilities  being 
transferred  to  the  next  lower  fee  group 
incur  rental  costs  lower  than  $17/square 
foot  and  have  box  utilization  of  less 
than  75%.  In  fee  groups  C  and  B, 
facilities  being  transferred  to  the  next 
higher  fee  group  incur  rental  costs 


exceeding  $30/square  foot  and  have  box 
utilization  above  90%.  Baseline  costs 
and  usage  measurement  have  been 
validated  and  will  be  monitored 
following  implementation  to  assess 
impact  on  customer  activity.  In 
addition,  58  "control"  facilities  in 
neighboring  areas  will  be  monitored  to 
serve  as  a  benchmark  against  which  to 
measure  activity  in  the  affected 
facilities. 

This  amendment  expands  the  cuirrent 
location-based  fee  groupings  to  include 
29  specified  facilities.  Data  gathered  on 
the  impact  of  these  changes  will  help 
guide  development  of  a  redesigned  fee 
structure.  The  new  fee  group 
assignments  for  these  offices  do  not 
change  existing  fee  assignments  for 
selected  ZIP  Code  areas  currently 
designated  for  Fee  Groups  A  and  B. 

List  of  Sub|ects  in  39  CFR  Part  111 
PART1 1 1— (AMENDED] 

1.  The  authority  citation  for  39  CFR 
Part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a):  39  U.S.C  101. 
401.  403,  404,  3001-3011,  3201-3219.  3403- 
3406.  3621.  5001. 

2.  Revise  the  following  sections  of  the 
Domestic  Mail  Manual  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations  (See  39  CFR  Part 
111)  as  set  forth  below: 

Domettic  Mail  KfanuaI(I»fM) 

D    Deposit.  Collection  and  Delivery 

*  •         •         *         • 

D900    Other  Delivery  Services 

•  •         •         •         • 

D910    Post  Office  Box  Service 


5.0    Fee  Group  Assignments 

5.3    Location-Based  Fees 

(Revise  to  5.3  to  read  as  follows:] 

The  facilities  defined  by  the  ZIP  Codes  in 
Exhibit  5.3A,  and  by  name  in  Exhibit  5.3B. 
constitute  exceptions  to  the  fee  groupings 
described  in  5.1  and  5.2.  Group  A,  B,  or  C 
fees  apply  as  identified. 
[Renumber  current  Exhibit  5.3  as  Exhibit 
5.3a.  Add  new  Exhibit  5.3b  as  follows:] 


Exhibit  5.3b.— Location-Based  Box  Fees  by  Location 


Group      ^ 

Facility  name 

Address 

. 

WeOesley  Hills  

337  Washington  Street.  Wellesley.  MA  02181. 

53?  Neptune  Avenue.  Brooklyn.  NY  1 1224. 

1217  Wilshire  Boulevard.  Santa  Monica.  CA  90403. 

Neptune  

WM  Rogers  ~ 

B  

North  Beach 

Prudential  Center „ 

Charles  Street 

1640  Stockton  Street  San  Francisco,  CA  94133. 
800  Boylston  Street  Boston,  MA  02199. 
136  Charles  Street  Boston,  MA  021 14. 

Cos  Cob 

Glenvile 

Englewood  Cliffs . 

152  E.  Putnam  Avenue,  Cos  Cob,  CT  06807. 

25  Qen  Ridge  Road,  Greenwich,  CT  06831. 

650  E.  Palisade  Avenue,  Englewood  Qiffs.  NJ  07632. 
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Exhibit  5.3b.— Location-Based  Box  Fees  by  Location— Continued 


Group 


FacUity  name 

Port  Authority 

Momingside 

Island 

HeattKote  

Old  Village 

Fourth  Avenue 

Buckhead 

Station  A 

Station  #3 _ 

Pacific  Palisades  

Woodside 

18th  Street 

Arden 

KapahukJ  Contract  Station 

Wellesley  

Boston  University 

Stapleton „ 

Red  Hook 

Bush  Terminal  

Ryder 


Address 


76  9th  Avenue,  New  Yorit.  NY  10011. 
232  W.  116th  Street,  New  York.  NY  10026. 
694  Main  Street,  New  York,  NY  10044. 
1112  WHmot  Road,  Heathcote,  NY  10583. 
661  Mkkfle  Neck  Road,  Great  Neck.  NY  11023. 
336  4lh  Avenue,  Pittsburgh.  PA  15222. 
3393  Peachtree  Road,  N.E.,  Atlanta,  GA  30326. 
335  S.  County  Road,  Palm  Beach.  FL  33480. 
2510  Packard  Sfreet,  Ann  Artwr,  Ml  48103. 
15243  U  Cnjz,  Pacific  Palisades,  CA  90272. 
2995  Woodskte  Road,  Redwood  City,  CA  94062. 
4304  18th  Street  San  Francisco,  CA  941 14. 
2801  Arden  Way,  Sacramento,  CA  95825. 
870  KapahuhJ  Avenue,  Honctuhj,  HI  96816. 
1  Grove  Street,  Welesley.  MA  02181. 
775  Commonwealth.  Avenue,  Boston,  MA  02215. 
160  Tompkins  Avenue.  Staian  Island.  NY  10304. 
615  Clinton  Street  Brooklyn.  NY  11231. 
900  3rd  Avenue.  Brooklyn,  NY  11232. 
1739  E.  45th  Street,  Brooidyn,  NY  11234. 


itenlejr  F.  Miras, 

'Jhief  Counsel,  Legislative. 
FR  Doc.  98-34221  Filed  12-24-98;  8:45  am] 
hlUJNO  COOK  7710-12-r 


ENVIRONMENTAL  PROTECTION 
AGENCY 

10  CFR  Paris  9  and  142 
FRL-621fr-71 

IB  Approval  Numbers  Under  the 
;ReducllonActand 
I  Correction  to  Consumer 
I  Report  Rule 

(QENCY:  Environmental  Protection 
Agency  (EPA). 
ICnON:  Final  rule. 


ERV:  In  compliance  with  the 
rark  Reduction  Act  (PRA),  this 
cal  amendment  amends  the  table 
hat  lists  the  OfBce  of  Management  and 
Sudget  (OMB)  control  niunbers  issued 
mder  the  PRA  for  the  Consiuner 
Confidence  Report  Rule,  which  EPA 
ssued  imder  the  Safe  Drinking  Water 
\ct.  This  amendment  also  corrects  a 
ypographical  error  in  the  rule. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  December  28, 1998. 
KM  FURTHER  INFORMATION  CONTACT: 
^rangoise  M.  Brasier  (phone:  202-260- 
>668  or  e-mail 

)rasier.francoiseQepa.gov)  or  Rob 
\llison  (phone:  202-260-9836  or  e-mail 
dlison.robQepa.gov). 
MIPPLEMENTARY  INFORMATION:  EPA  is 
oday  amending  the  table  of  currently 
ipproved  information  collection  request 
IQl)  control  numbers  issued  by  OMB 


for  various  regulations.  This  action  also 
corrects  an  incorrect  citation  in  §  142.78 
(b). 

Today's  amendment  updates  the  table 
to  list  those  information  requirements 
promulgated  under  the  Consiuner 
Confidence  Report  Ride,  which 
appeared  in  the  Federal  Register  on 
August  19. 1998  (63  FR  44511).  The 
affected  regulations  are  codified  at  40 
Code  of  Federal  Regulations  (CFR)  parts 
141  and  142. 

EPA  will  continue  to  present  OMB 
control  niunbers  in  a  consolidated  table 
format  codified  at  40  CFR  part  9  of  the 
Agency's  regulations,  and  in  each  CFR 
volume  containing  EPA  regulations.  The 
table  lists  the  section  numbers  with 
reporting  and  recordkeeping 
requirements,  and  the  current  OMB 
control  numbers.  This  listing  of  the 
OMB  control  numbers  and  their 
subsequent  codification  in  the  CFR 
satisfy  the  requirements  of  the  PRA  (44 
U.S.C.  3501  et  seq.)  and  OMB's 
implementing  regulations  at  5  CFR  {>art 
1320. 

This  ICR  was  subject  to  public  notice 
and  comment  prior  to  OMB  approval. 
As  a  result.  EPA  finds  that  there  is 
"good  cause"  under  section  553(b)(B)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  553(b)(B))  to  amend  this  table 
without  prior  notice  and  comment.  Due 
to  the  technical  nature  of  the  table, 
further  notice  and  comment  would  be 
unnecessary.  Similarly,  because  this 
action  does  not  afiiect  the  substantive 
provisions  of  this  rule,  EPA  believes 
that  there  is  good  cause  to  make  this 
rule  effective  immediately,  as  provided 
in  5  U.S.C.  553(d)(3). 

EPA  inadvertently  dted  §  144.155(a) 
in  the  final  sentence  of  §  142.78(b). 


Today,  EPA  corrects  that  citation  by 
replacing  "§  144.155(a)"  with 
"§  141. lS5(a)."  EPA  believes  Uiis 
correction  to  be  technical  and  non- 
controversial,  and  therefore  not  needing 
additional  notice-and-comment  or  a 
delayed  effective  date. 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by 
OMB.  In  addition,  this  action  does  not 
impose  any  enforceable  duty  or  contain 
any  unfunded  mandate,  or  impose  any 
significant  or  unique  impact  on  small 
governments  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104—4);  establish  any 
technical  standards  subject  to  the 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act;  or  require  prior  consultation  with 
State,  local,  or  tribal  government 
officials  as  specified  by  Executive  Order 
12875  (58  FR  58093.  October  28, 1993) 
or  with  officials  of  Indian  tribal 
governments  as  specified  by  Executive 
Order  13084  (63  FR  27655,  May  10, 
1998). 

This  action  does  not  involve  special 
consideration  of  environmental  justice 
related  issues  as  required  by  Executive 
Order  12898  (59  FR  7629,  February  16, 
1994).  This  rule  also  is  not  subject  to 
Executive  Order  13045  (62  FR  19885, 
April  23, 1997)  because  it  does  not 
establish  an  environmental  standard 
intended  to  mitigate  health  or  safety 
risks.  Because  this  action  is  not  subject 
to  notice-and-comment  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute,  it  is  not  subject  to 
the  regulatory  flexibiEty  provisions  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
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601  et  seq.).  EPA's  compliance  with 
these  statutes  and  Executive  Orders  for 
the  underlying  rule  is  discussed  in  the 
August  19. 1998  Federal  Register 
action. 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  808  allows 
the  issiung  agency  to  make  a  rule 
effective  sooner  than  otherwise 
provided  by  the  CRA  if  the  agency 
makes  a  good  cause  finding  that  notice 
and  pubhc  procedure  is  impracticable, 
unnecessary,' or  contrary  to  the  public 
interest.  This  determination  must  be 
supported  by  a  brief  statement.  5  U.S.C. 


808(2).  As  stated  previously,  EPA  has 
made  such  a  good  cause  finding, 
including  the  reasons  therefore,  and 
established  an  effective  date  of 
December  28, 1998.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  in  the 
Federal  Register.  This  action  is  not  a 
major  nUe  as  defined  by  5  U.S.C.  804(2). 

Dated:  December  18. 1998. 
J.  Oiarles  Fox. 

Assistant  Administrator.  Office  of  Water. 

For  the  reasons  set  out  in  the 
preamble,  title  40  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 


PART  9— (AMENDED] 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  7  U.S.C  135  et  seq.,  136-136y; 
15  U.S.C.  2001,  2003.  2005,  2006,  2601-2671; 
21  U.S.C.  331),  346a,  348;  31  U.S.C  9701;  33 
U.S.C  1251  et  seq..  1311, 1313d.  1314, 1318, 
1321. 1326, 1330, 1342, 1344. 1345  (d)  and 
(e).  1361;  E.O.  11735,  38  PR  21243,  3  CFR, 
1971-1975  Comp.  p.  973;  42  U.S.C.  241 , 
242b,  243.  246.  300f.  300g.  300g-l,  300g-2. 
300g-3.  300g-4.  300g-5.  300g-6.  300)-l. 
300)-2.  300i-3.  300i-4>  300i-9. 1857  et  seq.. 
6901-6992k.  7401-7671q,  7542.  9601-^57. 
11023. 11048. 

2.  Section  9.1  is  amended  by  adding 
the  new  entries  in  niunerical  order 
under  the  indicated  heading  in  the  table 
to  read  as  follows: 

§  9.1    0MB  approvals  under  the  Papenworfc 
Reduction  Act 


40  CFR  citation 


0MB  control  number 


National  Primary  Drinking  Water  Regulations 


141.153-141.155 


2040-0201 


National  Primary  Drinking  Water  Regulations  lmplementatk>n 


142.16(f) 


2040-0201 


PART  142-{AMENDED] 

3.  The  authority  citation  for  part  142 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  300f.  300g-l.  300^2. 
300g-3,  300g-4.  300g-5.  300g-6,  300)-4> 
300J-9.  and  300^11. 

4.  Section  142.78  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 42.78    Procedure  for  processing  an 
Indian  Tribe's  application. 

***** 

(b)  A  tribe  that  meets  the 
requirements  of  §  141.72  of  this  chapter 
is  eUgible  to  apply  for  development 
grants  and  primacy  enforcement 
responsibility  for  a  Public  Water  System 
Program  and  associated  funding  under 
section  1443(a)  of  the  Act  and  for 
primary  enforcement  responsibility  for 
public  water  systems  under  section 
1413  of  the  Act  and  for  the  authority  to 
waive  the  mailing  requirement  of 
§  141.155(a)  of  this  chapter. 

|FR  Doc.  98-34304  Filed  12-24-98;  8:45  am] 
BHJJNG  CODE  MM-aO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[AD-FRL-6210-3] 
RIN  206O-VkH66 

National  Emission  Standards  for 
Hazardous  Air  Pollutants:  Wood 
Furniture  Manufacturing  Operations 

AGENCY:  Enviroiunental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  amendments. 

SUMMARY:  This  action  promulgates 
amendments  to  the  "National  Emission 
Standards  for  Hazardous  Air  Pollutants; 
Final  Standards  for  Hazardous  Air 
Pollutant  Emissions  fi-om  Wood 
Furniture  Manufacturing  Operations." 
originally  promulgated  in  the  Federal 
Register  on  December  7. 1995.  The 
amendments  to  the  rule  were  proposed 
pursuant  to  three  agreements  reached  in 
settlement  of  the  following  petitions  for 
review:  Chemical  Manufacturers 


Association  v.  EPA,  No.  96-1031  (D.C. 
Cir.);  Halogenated  Solvents  Industry 
Alliance.  Inc.  v.  EPA.  No.  96-1036  (D.C. 
Cir.);  and  Society  of  the  Plastics 
Industry.  Inc.  v.  Browner.  No.  96-1038 
(D.C.  Cir.).  This  action  also  finalizes 
clarifying  amendments,  as  well  as 
technical  amendments  to  certain 
sections  of  the  rule. 

DATES:  This  rule  is  effective  December 
28, 1998. 

ADDRESSES:  Docket.  Interested  parties 
may  review  items  iised  to  support  this 
notice  at:  Air  and  Radiation  Docket  and 
Information  Center  (6102),  Attention, 
Docket  No.  A-93-10,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  the  standards 
and  the  changes,  contact  Mr.  Paul 
Almodovar,  Coatings  and  Consumer 
Products  Group,  Emission  Standards 
Division  (MD-13),  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  NC  27711;  telephone  (919)  541- 
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)283.  For  infonnation  regarding  the 
ipplicability  of  this  action  to  a 
>articular  entity,  contact  Mr.  Robert 
»4arshall.  Manufacturing  Branch,  Office 
>f  Compliance  (2223 A),  U.S. 
Environmental  Protection  Agency,  401 
A  Street,  SW.,  Washington,  DC  20460; 
elephone  (202)  564-7021. 
(UPPUEMENTARY  INFORMATION: 

lagulated  Entities 

Entities  potentially  regulated  by  this 
iction  are  owners  or  operators  of 
iacilities  that  are  engaged,  either  in  part 
>r  in  whole,  in  wood  fumitiue 
nanufacturing  operations  and  that  are 
najor  soiut:es  as  defined  in  40  CFR  part 
iS,  subpart  A,  section  63.2.  Regulated 
:ategories  include: 


Examples  of  regulated  entities 


Facilities  wtiich  are  major 
sources  of  hazardous  air  pol- 
lutants (HAP)  and  manufac- 
ture wood  furniture  or  wood 
furniture  components. 


This  table  is  not  intended  to  be 
ndiaustive,  but  rather  provides  a  guide 
or  readers  regarding  entities  that  the 
SPA  is  now  aware  potentially  could  be 
regulated  by  this  action.  Other  types  of 
intities  not  listed  in  the  table  also  could 
te  regulated.  To  determine  whether 
rour  facility  (company,  business, 
nganization,  etc.)  is  regulated  by  this 
iction,  you  ^ould  carefully  examine 
he  applicability  criteria  in  section 
S3.800  of  the  national  emission 
standards  for  hazardous  air  pollutants 
NESHAP)  for  wood  furniture 
nanuCactiuing  operations  (Wood 
=\uniture  NESHAP)  that  was 
)romulgated  in  the  Federal  Register  on 
December  7, 1995  (60  FR  62930)  and 
xxlified  at  40  CFR  63  subpart  )J.  If  you 
lave  questions  regarding  the 
ippUcabiUty  of  this  action  to  a 
particular  entity,  consult  Mr.  Robert 
^larshall  at  the  address  listed  in  the 
ireceding  FOR  FURTHER  INFORMATION 
XMTACT  section. 

The  information  presented  below  is 
siganized  as  follows: 

L  Background 

I.  Comments  Received  on  Proposed  Changes 

and  EPA  Response  to  Comments 
n.  Summary  of  Changes 
[V.  Admmistrative  Requirements 

A.  Docket 

B.  Paperwork  Reduction  Act 
Q  Executive  Order  12866  Review 

D.  Regulatory  Flexibility 

E.  Submission  to  Congress  and  the  General 
Accounting  Office 

F.  Unfunded  Mandates  Reform  Act 

G.  National  Technology  Transfer  and 
Advancement  Act 

H.  Executive  Order  1287S:  Enhancing 
Inteigovemmental  Partnership 


I.  Executive  Order  13045:  Protection  of 

Children  from  Environmental  Health 

Risks  and  Safety  Risks 
J.  Executive  Order  13084:  Consultation  and 

Coordination  with  Indian  Tribal 

Governments 

I.  Background 

On  December  7. 1995  (60  FR  62930), 
the  EPA  promulgated  the  Wood 
Furniture  NESHAP.  These  standards 
were  codified  as  subpart  JJ  in  40  CFR 
part  63.  These  standards  established 
emission  limits  for,  among  other  things, 
coating  and  gluing  of  wood  furniture 
and  wood  fiuniture  components.  Three 
different  parties,  the  Chemical 
Manufacturers  Association  (CMA),  the 
Halogenated  Solvents  Industry  Alliance, 
Inc.  (HSIA),  and  the  Society  of  the 
Plastics  Industry,  Inc.  (SPI),  petitioned 
for  judicial  review  of  the  final  rule 
imder  section  307(b)  of  the  Clean  Air 
Act  (the  Act). 

The  EPA  executed  settlement 
agreements  with  each  of  these 
petitioners  on  December  18, 1997.  In 
accordance  writh  section  113(g)  of  the 
Act,  the  EPA  pubUshed  notice  of  the 
petitions  in  the  Federal  Register  on 
December  24, 1997  (62  FR  67360).  The 
notice  provided  a  30-day  opportunity 
for  public  comment.  One  comment 
supporting  the  agreements  was 
submitted. 

The  settlement  agreement  between  the 
EPA  and  the  CMA  requires  the  EPA  to 
conduct  notice  and  comment 
rulemaking  proposing  that  certain  glycol 
ethers  be  removed  from  the  Ust  of 
volatile  hazardotis  air  pollutants 
(VHAP)  of  potential  concern  in  table  6 
of  the  Wood  Furniture  NESHAP.  The 
agreement  also  provides  that  the  de 
minimis  value  in  table  5  for  2- 
ethoxyethyl  acetate  be  changed  bam  5.0 
tons  per  year  to  10.0  tons  per  year. 

The  settlement  agreement  between  the 
EPA  and  the  HSIA  requires  the  EPA:  (1) 
to  conduct  notice-and-comment 
rulemaking  in  accordance  wnth  section 
307(d)  of  the  Act  proposing  that 
perchloroethylene  and  trichloroethylene 
be  deleted  from  the  list  of  pollutants 
prohibited  fitim  use  in  cleaning  and 
washoff  solvents  under  section 
63.803(e)  of  the  regulations  (table  4  of 
the  Wood  Furniture  NESHAP):  and  (2) 
to  give  great  weight  to  the 
recommendations  of  the  Science  Panel 
of  the  Joint  Methylene  Chloride 
Characterization  Task  Force  regarding 
whether  a  reassessment  of  the  cancer 
hazard  for  methylene  chloride  should  be 
tmdertaken  based  on  current  scientific 
information.  The  settlement  agreement 
also  requires  the  EPA  to  conduct 
additional  notice  and  comment 
rulemaking  with  respect  to  methylene 


chloride  if  methylene  chloride  is 
reassessed  and  certain  findings  are 
made  as  a  result  of  that  reassessment. 

The  settlement  agreement  between  the 
EPA  and  the  SPI  requires  the  EPA  to 
propose  technical  amendments  to  the 
Wood  Furniture  NESHAP  that  would 
remove  the  subheadings  of 
"Nonthreshold  Pollutants,"  "High- 
Concern  Pollutants,"  and  "Unrankable 
Pollutants"  in  table  6,  and  remove 
footnote  "a"  to  table  6  which  relates  to 
these  hazard  ranking  classifications. 

This  action  promulgates  changes  to 
the  Wood  Furniture  NESHAP  proposed 
to  address  the  settlement  agreements 
discussed  above.  This  action  also 
finalizes  clarifying  changes  and 
corrections  which  were  identified  as 
being  necessary  after  promulgation  of 
the  original  rule. 

n.  Conunenta  Received  on  Proposed 
Changes  and  EPA  Response  to 
Comments 

Six  comment  letters  were  received  on 
the  proposed  changes  to  the  final  wood 
fumitiue  manufacturing  operations. 
These  comments  have  been  included  in 
the  docket  to  the  Wood  Furniture 
NESHAP  (Docket  No.  A-93-10)  as  items 
Vl-D-01  through  VI-D-04,  and  IV-G- 
01  through  IV-G-03.  This  preamble 
serves  as  the  only  summary  of  the 
comments  received  on  the  proposed 
changes  to  the  final  rule. 

Five  of  the  commenters  supported  the 
EPA's  proposed  changes  to  the  final  rule 
based  on  the  settlement  agreements. 
One  commenter  suggested  clarifying 
changes  in  addition  to  those  that  were 
proposed.  This  commenter  suggested 
clarifying  the  requirements  in  the 
Formulation  Assessment  Plan  for  VHAP 
of  potential  concern,  the  applicability 
requirements  of  this  rule,  and  the 
removal  of  the  emission  limit  for 
thinners.  The  EPA  will  give  further 
consideration  to  the  suggested  changes, 
but  cannot  finalize  them  at  this  time. 
The  EPA  believes  that  additional 
rulemaking  would  be  necessary ^to 
^  provide  the  pubUc  with  opportunity  to 
comment  on  the  suggested  changes.  The 
intent  of  this  rulemaking  was  to  address 
specific  issues  identified  in  the 
settlement  agreements  with  the  CMA, 
the  HSIA,  and  the  SPI,  and  make  minor 
technical  corrections  rather  than 
completely  reopen  the  original  rule  for 
comment. 

One  commenter  expressed  concern 
that  the  EPA  was  proposing  to  delete 
perchloroethylene  from  the  list  of 
pollutants  prohibited  fit>m  use  in 
cleaning  and  washing  solvents  and  was 
"moving  perc[hloroethylene]  down  a 
category  in  terms  of  risk  classification." 
In  particular,  the  commenter  asserted 
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that  the  EPA  has  identified 
peichloroethylene  as  posing  potential 
health  risks,  and  has  long  considered  it 
a  "probable  human  carcinogen,"  citing 
a  recent  dociunent  from  the  EPA's 
Design  for  the  Environment  project  on 
dry  cleaning,  an  bitemational  Agency 
for  Research  on  Cancer  (LARC) 
monograph  supporting  a  finding  that 
perchloroethylene  is  a  "probable  hiunan 
carcinogen,"  and  a  May  1998  report  of 
the  Children's  Health  Protection 
Advisory  Committee. 

Contrary  to  the  commenter's  concern, 
the  EPA  is  not  "moving 
perc[hloroethylene]  down  a  category  in 
terms  of  risk  classification."  At  present, 
this  chemical  is  not  classified  as  to  its 
carcinogenicity  in  the  EPA's  hitegrated 
Risk  hiformation  System.  The  EPA  is 
currently  reassessing  the  potential 
carcinogenicity  of  perchloroethylene. 
Since  a  definitive  assessment  of 
carcinogenicity  of  this  chemical  has  not 
been  finalized  by  the  EPA  and  since 
only  chemicals  classified  as  Type  A  and 
B  carcinogens  are  prohibited  in  cleaning 
and  washoff  solvents,  the  EPA  is 
removing  perchloroethylene  bom  the 
list  of  prohibited  chemicals  in  table  4. 
This  change  in  table  4  does  not  imply 
that  the  EPA  has  changed  its  judgment 
or.  indeed,  reached  any  judgment  in  its 
current  scientific  evaluation  of  this 
chemical,  nor  does  it  carry  any  weight 
with  respect  to  policies  adopted  toward 
this  chemical  in  other  regulatory 
contexts.  The  EPA  is  aware  of  the  LARC 
monograph  on  perchloroethylene,  as 
well  as  assessments  conducted  by  other 
groups,  and  will  consider  this 
information  in  its  scientific 
reassessment.  After  this  reassessment, 
the  EPA  will  revisit,  as  needed,  its 
decision  to  delete  perchloroethylene 
from  the  list  of  chemicals  prohibited  in 
cleaning  and  washoff  solvents. 

The  Q>A  does  not  believe  that 
perchloroethylene.  as  a  washoff  or 
cleaning  solvent  in  wood  furniture 
manufacturing,  poses  a  sufficiently 
significant  ri^  to  warrant  prohibition 
under  this  rule  at  this  time.  Wood 
furniture  manufactiuers  do  not 
commonly  use  perchloroethylene  as  a 
washoff  or  cleaning  solvent.  Wood 
furniture  manufacturers  using  water- 
borne  coatings  would  probably  use  a 
water-based  solvent  as  a  cleaning 
solvent.  Wood  furniture  manufacturers 
using  solvent-borne  coatings  would  use 
the  same  solvents  contained  in  the 
coatings,  such  as  methanol  and  mineral 
spirits  for  their  washoff  and  cleaning 
operations.  Therefore,  the  risk  of 
exposure  to  perchloroethylene  in  wood 
furniture  manufactiuing  operations  is 
ciurently  very  low.  and  should  continue 
to  be  low. 


m.  Summary  of  Changes 

The  EPA  is  finalizing  the  proposed 
changes  to  table  6  of  the  Wood 
Furniture  NESHAP.  Table  6  lists  those 
VHAP  that  are  thought  to  pose  a  high 
concern  for  chronic  toxicity.  The 
regulations  require  affected  sources  to 
track  the  usage  levels  of  these  chemicals 
as  part  of  their  formulation  assessment 
plans.  The  EPA,  as  a  result  of  the 
negotiated  rulemaking  process  for  the 
original  rule,  included  in  the  table  6  Ust 
only  those  chemicals  with  a  toxicity 
composite  score  of  20  or  higher. 

The  original  table  6  contained 
subheadings  for  "nonthreshold" 
pollutants,  "high-concern"  pollutants, 
and  "unrankable"  pollutants.  These 
subheadings  followed  the  hazard 
ranking  classification  scheme  proposed 
in  regulations  to  implement  the 
offsetting  provisions  of  section  112(g)  of 
the  Act.  The  EPA  now  believes, 
however,  that  these  subheadings,  and 
footnote  "a"  which  relates  to  these 
subheadings,  serve  no  substantive 
function  in  this  rule  and  have  been 
removed  from  table  6.  The  definition  of 
"VHAP  of  potential  concern"  has  also 
been  revised  to  reflect  this  change  in 
table  6. 

Section  63.803(1)(6)  is  revised  to 
eliminate  the  reference  to  the  112(g) 
regulations.  This  cross-reference  is  not 
necessary  because  table  6  has  been 
revised  to  include  the  de  minimis  value 
for  each  chemical.  The  de  minimis 
values  provided  in  table  6  are  not 
changed  fitim  the  ciuront  values 
extrapolated  fit>m  the  proposed  section 
112(g)  regulations. 

The  EPA  is  also  finalizing  the 
proposed  changes  to  tables  4  and  S.  The 
EPA  is  finalizing  the  proposed  changes 
to  table  5  to  change  the  de  minimis  level 
for  2-ethoxyethyl  acetate  bom  5.0  to 
10.0  tons  per  year.  The  EPA  is  finalizing 
the  proposed  changes  to  table  4  of  the 
Wood  Furniture  NESHAP  by  removing 
trichloroethylene  and  perchloroethylene 
from  the  list  of  prohibited  cleaning  and 
washoff  solvents. 

The  EPA  is  taking  this  opportimity  to 
make  additional  tedmical  and  clarifying 
corrections  to  the  final  rule.  The  EPA 
has  removed  caprolactam  from  the  list 
of  VHAP  in  table  2  of  the  rule  because 
this  chemical  has  been  delisted  fit>m  the 
HAP  list  in  section  112(b)(1)  of  the  Act 
(61  FR  30816). 

The  EPA  has  revised  the  definition  of 
"organic  solvent"  to  reflect  the  EPA's 
intent  in  the  final  rule  to  regulate  only 
those  organic  solvents  considered  HAP. 
The  definition  in  the  final  rule  should 
be  limited  to  those  organic  solvents 
which  are  HAP.  Therefore,  the  EPA  has 
added  the  term  "hazardous  air 


pollutant"  to  the  definition  of  organic 
solvent  (e.g..  organic  HAP  solvent). 
Elsewhere  in  the  text  of  the  rule,  the 
EPA  has  replaced  the  term  "organic 
solvent"  with  the  term  "organic  HAP 
solvent." 

IV.  Administrative  Requirements 

A.  Docket 

Docket  A-93— 10  is  an  organized  and 
complete  file  of  all  of  the  information 
submitted  to.  or  otherwise  considered 
by,  the  EPA  in  the  development  of  this 
rulemaking.  The  docket  is  a  dynamic 
file,  since  material  is  added  throughout 
the  rulemaking  development.  The 
docketing  system  is  intended  to  allow 
members  of  the  public  to  readily 
identify  and  locate  dociunents  to  enable 
them  to  participate  effectively  in  the 
rulemaking  process.  The  contents  of  the 
docket  serve  as  the  record  for  purposes 
of  judicial  review  (except  for 
interagency  review  materials)  (section 
307(d)(7)(A)  of  the  Act.  42  U.S.C. 
7607(d)(7)(A)). 

B.  Paperwork  Reduction  Act 

There  are  no  additional  information 
collection  requirements  contained  in 
this  action,  llierefore.  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501,  et  seq.. 
is  not  required. 

C.  Executive  Order  12866  Review 

Under  Executive  Order  12866.  the 
EPA  must  determine  whether  a 
regulatory  action  is  "significant"  and, 
therefore,  subject  to  Office  of 
Management  and  Budget  (OMB)  review 
and  the  requirements  of  the  Executive 
Order.  The  Executive  Order  defines 
"significant"  regulatory  action  as  one 
that  is  likely  to  lead  to  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  mora  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety  in 
State,  local,  or  tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  materially  alter  the  buc^etary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  die 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Piusuant  to  the  terms  of  the  Executive 
Order,  it  has  been  determined  that  this 
final  rule  is  not  a  "significant  regulatory 
action"  within  the  meaning  of  the 
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Executive  Order.  These  amendments  do 
not  add  any  new  control  requirements. 

D.  Regulatory  Flexibility 

The  EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
these  final  amendments  to  the  rule.  The 
EPA  has  also  determined  that  these 
amendments  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  The  changes 
should  actually  ease  the  compliance 
burden  of  the  Wood  Furniture  NESHAP. 
The  amendments  issued  today  are 
expected  to  reduce  the  regulatory 
burden  on  facilities  by  relaxing 
requirements  related  to  specified 
chemical  compounds  and  by  increasing 
one  of  the  de  minimis  levels  triggering 
regulatory  action. 

E.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  section  801,  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  The  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  United 
States  Senate,  the  United  States  Hoiise 
of  Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  This  action  is  not  a  "major 
rule"  as  defined  by  5  U.S.C.  section 
804(2). 

F.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.L. 
104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
the  EPA  generally  must  prepare  a 
written  statement,  including  a  cost- 
benefit  analysis,  for  proposed  and  final 
rules  with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  riile  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  the  EPA 
to  identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 


of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  the  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  the  EPA 
establishes  any  regulatory  requirements 
that  may  significantly  or  imiquely  affect 
small  governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

The  EPA  has  determined  that  the 
action  promulgated  today  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector  in  any  one  year.  The 
changes  finalized  in  this  action  will 
generally  ease  compliance  for  entities 
owning  or  operating  wood  furniture 
manufacturing  facilities.  The  rule  does 
not  impose  enforceable  duties  on  State, 
local,  or  tribal  governments.  Therefore, 
the  requirements  of  sections  202  and 
205  of  the  UMRA  do  not  apply  to  this 
action. 

The  EPA  has  likewise  determined  that 
the  action  promulgated  today  does  not 
include  any  regiUatory  requirements 
that  might  significantly  or  luiiquely 
affect  small  governments.  Today's- 
action  does  not  impose  any  enforceable 
duties  on  small  governments.  Thus, 
today's  action  is  not  subject  to  the 
requirements  of  section  203  of  the 
UMRA. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Pub.  L.  No.  104- 
113,  section  12(d)  (15  U.S.C.  272  note); 
directs  the  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  imless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices,  etc.)  that  are 
developed  or  adopted  by  voluntary 


consensus  standard  bodies.  The  NTTAA 
requires  the  EPA  to  provide  Congress, 
through  OMB,  explanations  when  the 
Agency  decides  not  to  use  available  and 
applicable  voluntary  consensus 
standards. 

This  regulatory  action  makes 
amendments  to  the  final  rule  that  do  not 
involve  any  technical  standards  that 
woidd  require  the  EPA  to  consider 
voluntary  consensus  standards  pursuant 
to  section  12(d)  of  the  NTTAA. 

H.  Executive  Order  12875:  Enhancing 
Intergovernmental  Partnership 

Under  Executive  Order  12875,  the 
EPA  may  not  issue  a  regulation  that  is 
not  required  by  statute  and  that  creates 
a  mandate  upon  a  State,  local,  or  tribal 
government,  imless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
the  EPA  consults  with  those 
governments.  If  the  EPA  complies  by 
consulting.  Executive  Order  12875 
requires  the  EPA  to  provide  to  the  OMB 
a  description  of  the  extent  of  the  EPA's 
prior  consultation  with  representatives 
of  affected  State,  local,  and  tribal 
governments,  the  nattue  of  their 
concerns,  any  written  communications 
from  the  governments,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  Executive  Order 
12875  requires  the  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
State,  local,  and  tribd  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  imfunded 
mandates." 

Today's  amendments  to  the  rule  do 
not  create  a  mandate  on  State,  local,  or 
tribal  governments.  The  amendments  do 
not  impose  any  enforceable  duties  on 
these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

/.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR 19885, 
April  23, 1997),  applies  to  any  rule  that: 
(1)  is  determined  to  be  "economically 
significant"  as  defined  imder  Executive 
(>der  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  EPA  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  cEdldren,  and 
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explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  final  rule  is  not  subject  to  the 
Executive  Order  because  it  is  not 
economically  significant  as  defined  in 
Executive  Order  12866,  and  because  it 
does  not  involve  decisions  on 
environmental  health  risks  or  safety 
risks  that  may  disproportionately  affect 
children. 

/.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  the 
EPA  may  not  issue  a  regulation  that  is 
not  required  by  statute,  that 
significantly  or  uniquely  afiiects  the 
commimities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  imless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  the  EPA  consults  with 
those  governments.  If  the  EPA  complies 
by  consulting.  Executive  Order  13084 
requires  the  EPA  to  provide  to  the  OMB, 
in  a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  the  EPA's  prior 
consultation  with  representatives  of 
affected  tribal  governments,  a  summary 
of  the  nature  of  their  concerns,  and  a 
statement  supporting  the  need  to  issue 
the  regulation.  In  addition,  Executive 
Order  13084  requires  the  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  imiquely  afiiect  their 
communities." 

Today's  amendments  to  the  rule  do 
not  significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  The  amendments  issued 
today  do  not  add  any  new  requirements 
that  are  significantly  or  uniquely 
applicable  to  tribal  communities  or 
governments,  or  that  will  impose 
substantial  compliance  costs  on  these 
communities.  Today's  action  will 
generally  ease  the  compliance  burden  of 
wood  furniture  manufacturers  subject  to 
this  rule.  Accordingly,  the  requirements 
of  section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control.  Hazardous 
substances.  Reporting  and 


recordkeeping  requirements.  Wood 
furniture  manu&cturing. 

Dated:  December  18, 1998. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  63— [AMENDED] 

1.  The  authority  citation  for  Part  63 
continues  to  read  as  follows: 

Authority.  42  U.S.C.  7401,  et  seq. 

Subpart  JJ— National  Emissions 
Standards  for  Wood  Furniture 
iManufacturIng  Operations 

2.  Section  63.801  is  amended  by 
revising  the  definitions  for  "Cleaning 
operations,"  "Disposed  offsite," 
"Equipment  leak,"  "Recycled  onsite," 
"Strippable  spray  booth  material," 
"VHAP  of  potential  concern,"  and 
"Washoff  operations"  and  by  removing 
the  definition  of  "Organic  solvent"  and 
adding  a  definition  of  "Organic  HAP 
solvent"  to  read  as  follows: 

$63,801    DeflnitiOfis. 

*  *        *        *        • 

Cleaning  operations  means  operations 
in  which  organic  HAP  solvent  is  used  to 
remove  coating  materials  or  adhesives 
from  equipment  used  in  wood  furniture 
manufacturing  operations. 

*  •        •        •        • 

Disposed  offsite  means  sending  used 
organic  HAP  solvent  or  coatings  outside 
of  the  facility  boimdaries  for  disposal. 

*  •        •        •        « 

Equipment  leak  means  emissions  of 
VHAP  from  pumps,  valves,  flanges,  or 
other  equipment  used  to  transfer  or 
apply  coatings,  adhesives,  or  organic 
HAP  solvents. 


Organic  HAP  solvent  means  a  HAP 
that  is  a  volatile  organic  liquid  used  for 
dissolving  or  dispersing  constituents  in 
a  coating  or  contact  adhesive,  adjusting 
the  viscosity  of  a  coating  or  contact 
adhesive,  or  cleaning  equipment.  When 
used  in  a  coating  or  contact  adhesive, 
the  organic  HAP  solvent  evaporates 
during  dr3ring  and  does  not  become  a 
part  of  the  dried  film. 
*        *        *        •        • 

Recycled  onsite  means  the  reuse  of  an 
organic  HAP  solvent  in  a  process  other 
than  cleaning  or  washoff. 

***** 

Strippable  spray  booth  material 
means  a  coating  that: 


(1)  Is  applied  to  a  spray  booth  wall  to 
provide  a  protective  film  to  receive  over 
spray  during  finishing  operations; 

(2 j  That  is  subsequently  peeled  off 
and  disposed;  and 

(3)  By  achieving  (1)  and  (2)  of  this 
definition  reduces  or  eliminates  the 
need  to  use  organic  HAP  solvents  to 
clean  spray  booth  walls. 
***** 

VHAP  of  potential  concern  means  any 
VHAP  fitim  the  list  in  table  6  of  this 
subpart 

*****  ' 

Washoff  operations  means  those 
operations  in  which  organic  HAP 
solvent  is  used  to  remove  coating  frt>m 
wood  furniture  or  a  wood  furniture 
component. 
***** 

3.  Section  63.803  is  amended  by 
revising  paragraphs  (c)(1),  (d).  (f).  (i),  (j). 
and  (1)(6)  to  read  as  follows: 

S  63.803   Work  practice  standards 

***** 

(c)*  *  • 

(1)  A  minimum  visual  inspection 
fiequency  of  once  per  month  for  all 
equipment  used  to  transfer  or  apply 
coatings,  adhesives,  or  organic  HAP 
solvents; 

(d)  Cleaning  and  washoff  solvent 
accounting  system.  Each  owner  or 
operator  of  an  affected  source  shall 
develop  an  organic  HAP  solvent 
accoimting  form  to  record: 

(1)  The  quantity  and  type  of  organic 
HAP  solvent  used  each  month  for 
washoff  and  cleaning,  as  defined  in 
§63.801  of  this  subpart; 

(2)  The  number  of  pieces  washed  off, 
and  the  reason  for  the  washoff;  and 

(3)  The  quantity  of  spent  organic  HAP 
solvent  generated  from  each  washoff 
and  cleaning  operation  each  month,  and 
whether  it  is  recycled  onsite  or  disposed 
offsite. 
***** 

(f)  Spray  booth  cleaning.  Each  owner 
or  operator  of  an  affected  source  shall 
not  use  compoimds  containing  more 
than  8.0  percent  by  weight  of  VOC  for 
cleaning  spray  booth  components  other 
than  conveyors,  continuous  coatera  and 
their  enclosures,  or  metal  filters,  or 
plastic  filters  imless  the  spray  booth  is 
being  refurbished.  If  the  spray  booth  is 
being  refurbished,  that  is  the  spray 
booth  coating  or  other  protective 
material  used  to  cover  the  booth  is  being 
replaced,  the  affected  source  shall  use 
no  more  than  1.0  gallon  of  organic  HAP 
solvent  per  booth  to  prepare  the  surface 
of  the  booth  prior  to  applying  the  booth 
coating. 
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(1)  Line  cleaning.  Each  owner  or 
dperator  of  an  afliected  source  shall 
bump  or  drain  all  organic  HAP  solvent 
I  ised  for  line  cleaning  into  a  normally 
qlosed  container. 

*  •        *        * 

(j)  Gun  cleaning.  Each  owner  or 
( iperator  of  an  affected  source  shall 
( ollect  all  organic  HAP  solvent  used  to 
( lean  spray  guns  into  a  normally  closed 
Qontainer. 

*  •        *        * 

(6)  If,  after  November  1998,  an 
^ffixrted  source  uses  a  VHAP  of  potential 
I  oncem  listed  in  table  6  of  this  subpart 
or  which  a  baseline  level  has  not  been 
Ipreviously  established,  then  the 
baseline  level  shall  be  established  as  the 
me  minimis  level  provided  in  that  same 
mb\e  for  that  chemical.  The  affected 
^urce  shall  track  the  annual  usage  of 
ich  VHAP  of  potential  concern 
lentified  in  this  paragraph  that  is 
iresent  in  amoimts  subject  to  MSDS 
iporting  as  required  by  OSHA.  If  usage 
f  the  VHAP  of  potential  concern 

the  de  minimis  level  listed  in 
lie  6  of  this  subpart  for  that  chemical, 
the  affected  source  shall  provide  an 
lanation  to  the  permitting  authority 
it  documents  the  reason  for  the 
ixceedance  of  the  de  minimis  level.  If 
le  explanation  is  not  one  of  those  listed 
in  paragraphs  (l)(4)(i)  through  (l)(4)(iv) 
6f  this  section,  the  affected  source  shall 
follow  the  procediires  in  paragraph  (1)(5) 
( >f  this  section. 

4.  Table  2  of  subpart  ]}  is  revised  to 
:  ead  as  follows: 

Table  2.— List  of  Vcxatile 
Hazardous  Air  Pollutants 


Table  2.— List  of  Volatile  Hazard- 
ous Air  Pollutants— Continued 


Table  2.— List  of  Volatile  Hazard- 
ous Air  PoauTANTS— Continued 


Chemical  name 


koetakJehyde — 

kcetamide 

,  \cetonitrile  

^oetophenone 

'-Ac^ylaminofluorine  

Acrolein 

.  ^cry<amtde 

,  \ayiki  acid 

^crylonitrile  . 

Myl  chlofide 

I-Aminobiphenyl 

\niline 

hAnisidine  

Benzene 

Benzidine 

Benzotrichloride 

Benzyl  chloride  

Biphenyl 

lis       (2-ethythexyl)       phthalate 

(DEHP) 

Ms  (chioromethyl)  ether 

Jiomoform 

1 ,3-Butadiene 

^artwn  disulfide » 

^artxm  tetrachloride 


CAS  No. 


75070 
60355 
75058 
98862 
53963 

107028 
79061 
79107 

107131 

107051 
92671 
62533 
90040 
71432 
92875 
98077 

100447 
92524 

117817 

542881 

75252 

106990 

75150 

56235 


Chemical  name 


CaitxNiyl  sulfide 

Catechol 

Chloroacetic  acid 

2-Chioroacetopherx)ne  

Chlorobenzene 

Chloroform 

Chloromathyl  methyl  ether 

Chkxoprene 

Cresols  Osomers  and  mixture)  

o-Cresol  

m-Cresd  

p-Cresol  

Cumene  

2,4-0  (2,4-Dichlorophenoxyaoetic 

acid,  including  salts  and  esters) 
ODE  (1,1-Dichloro-2,2-bis(p- 

chlorophenyOethylene) 

Diazomettiane 

Diberuofuran „ 

l,2-Dibromo-3-chloropropane 

Dibutylphthalate 

1,4-Dichlorobenzene 

3,3'-Dichlorobenzidine  

Dichloroethyl        ether        (Bis(2- 

chloroethyOether)  

1,3-Dichloropropene  

Diethanolamirw 

N,N-Dimethylanilirte 

Diethyl  sulfate 

3,3'-Dimethoxyt)enzidHie „ 

4-OimethylamirK)azobenzene  

3,3'-Dimelhytt>enzidine 

Oimethylcart)amoyl  chloride 

N.N-DimethyKorrnamide 

1,1-Dimethylhydrazine 

Dimethyl  phthalate 

Dimettiyl  sulfate 

4,6-Dinitro-o-cre80l,  and  salts 

2,4-Dinitrophenol 

2,4-Dinitrotoluene 

1,4-Dioxane  (1 ,4-Oiethyieneoxide) 

1,2-Diphenylhydrazine 

Epichkxohydrin        (1-Chi0R>-2,3- 

epoxypropene)  

1 ,2-Epoxybulane 

Ethyl  acrylate 

Ethylbenzene 

Ethyl  cartwnate  (Urettiane)  

Ethyl  chloride  (Chloroethane) 

Ethylene  dtxomide 

(Dibromoethane)  

Ethylene         dKhloride         (1,2- 

Dichloroethane) , 

Ethylene  glycol 

Ethylene  oxide  

Ethylenettiiourea 

Ethylidene       dichloride       (1,1- 

Dichloroethane) 

Formaldehyde 

Glycolethers* „. 

Hexachlorot)enzene 

Hexachloro-1 ,3-txitadiene 

Hexachloroethane 

Hexamethylene-1 ,6-diisocyanate .. 

Hexamethylphosphoramide 

Hexane - 

Hydrazine 

Hydroquinone 

Isophorone 

Maleic  anhydride 

Methanol 


CAS  No. 


463581 
120809 

79118 
532274 
108907 

67663 

107302 

126998 

1319773 

95487 
108394 
106445 

98828 

94757 

72559 
334883 
132649 

96128 

84742 
106467 

91941 

111444 
542756 
111422 
121697 

64675 
119904 

60117 
119937 

79447 

68122 

57147 
131113 

77781 
534521 

51285 
121142 
123911 
122667 

106898 
106887 
140885 
100414 
51796 
75003 

106834 

107062 

107211 

75218 

.  96457 

75343 
50000 

""l18741 

87683 

67721 

822060 

680319 

110543 

302012 

123319 

78581 

108316 

67561 


Chemical  name 


Methyl  bromide  (Bromometharte) 
Methyl  chloride  (Chloromethane) 
Methyl  chloroform  (1,1 ,1-Trichioro- 

eltiane) 

Mettiyl  ettiyl  ketone  (2-Butanone) 

Methyttiydrazine 

Methyl  iodide  (lodomethane) 

Methyl  isobutyl  ketone  (Hexone)  .. 

Methyl  isocyanate 

Methyl  methacrylate 

Methyl  tert-butyl  ether 

4,4'-Melhyienebi8  (2-chloroaniline) 
Methylene  chloride 

(Oichkxtxnethane) 

4.4'-Methytened4}henyl 

dHsocyanate  (MDI)  

4,4'-Methylenedianiline 

Naphthalene 

Nitrobenzene 

4-Nitrobiphenyl 

4-l^itrophenol  

2-N(tropropane 

N-Nitroso-N-methykjrea 

N-Nitrosodimethyiamine 

N-NKrosomorpholine 

Phenol 

p-Ptwnylenediamine 

Ptnsgene 

PWhaBc  anhydride 

Potychtorinated  biphenyto 

(Aroctors) 

Polycyciic  Organic  Matter  ••  

1,3-Prapane8ultone  

twta-Propiolactone 

PropkxiaMetiyde 

Propoxur  (Baygon) 

Propylene        dkshtoride        (1,2- 

Oichloropropane) 

Propylene  oxkle 

1,2-Propylenimine  (2-Melhyl 

aziridme) 

Quinone  

Styrene „ 

Styrene  oxkJe 

2,3,7,&-Tetrachk)rodtoenzo-p- 

dtoxin 

1,1,2,2-Tetrachkxoethane 

Tetrachkxoethylene 

(Perchtoroethylene) 

Toluene 

2.4-Toluenediamine 

Toluene-2,4-diiaocyanate 

o-Toluidlne 

1,2.4-Trichtorobenzene 

l,l,2-Trichk>roettiane 

Trichkxoettiylene  

2,4,5-Trichk)ropherK)l 

2,4,6-Trichk)rophenol — 

Triettiylamine  

Trifhjralin  „.. 

2,2.4-Trimethylpentane -.. 

Vinyl  acetate  

Vinyl  bromide 

Vinyl  chkxkle  

Vinylklene         chkxide         (1,1- 

Dichloroethytene)  

Xylenes  (isomers  and  mixture) 

o-Xylerte 

m-Xylene - 


CAS  No. 


74839 
74873 

71556 

78933 

60344 

74884 

108101 

624839 

80626 

1634044 

101144 

75092 

101688 

101779 

91203 

98953 

92933 

100027 

79469 

684935 

62759 

59892 

106952 

106503 

75445 

85449 

1336363 

1120714 

57578 

123386 

114261 

78875 
75569 

75558 
106514 
10042S 

96093 

1746016 
79345 

127184 

108883 

95807 

584849 

95534 

120821 

79005 

79016 

95954 

88062 

121448 

1582098 

540841 

108054 

593602 

75014 

75354 

1330207 

95476 

108383 
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Table  2.— List  of  Volatile  Hazard- 
ous Air  Pollutants— Continued 


Chenvcal  name 

CAS  No. 

p-Xylene 

106423 

Table  4.— Pollutants  Excluded 
From  Use  in  Cleaning  and 
Washoff  Solvents— Continued 


■Includes  nfK>no-  and  di-ethers  of  ethylene 
glycol,  diethylene  glycois  and  triethylene  gly- 
coi;  R-(0CH2CH2)  RR-OR  where: 

n  =  1,2,  or  3, 

R  >  ailkylor  aryl  groups 

R**  R,  H,  or  groups  which,  when  removed, 
yield  glycol  ethers  with  ttie  structure:  R- 
(OCHjCHz).— OH.  Polymers  are  excluded 
from  the  glycol  category. 

■•Includes  organic  compounds  with  more 
than  one  beruene  ring,  and  which  have  a  tx)it- 
ing  poim  greater  than  or  equal  to  100°C. 

5.  Table  4  of  subpart  JJ  is  revised  to 
read  as  follows: 

Table    4.— Pollutants    Excluded 
From    Use    in    Cleaning    and 
-^       Washoff  Solvents 


Chemical  name 

4-Aminobiphenyl 

Styrene  oxide 

Diethyl  sulfate 

N-Nitrosomorpholine 

Dimethyl  formamide 

Hexamethyiphosphoramide 

Acetamide 

4,4'-Methylenedianiline 

o-Anisidine  

2,3,7,8-Tetrachlorodtoenz&f>- 

dnxin 

BeryHium  saNs 

Beroidine 

N-Nitroso-N-methylurea 

Bis  (chloromethyl)  ether 

Dimethyl  carbamoyl  chloride  

Chromium  compounds 

(hexavalent) 

1,2-Propylenimine  (2-MeMiyl 

aziridne) 

Arsenic    and    inorganic    arsenic 

compourxls 


CAS  No. 


92671 
96093 
64675 
59892 
68122 

680319 
60355 

101779 
90040 

1746016 

92875 
684935 
542881 

79447 


75558 
99999904 


Chemical  name 


Hydrazine 

1,1 -Dimethyl  hydrazine 

Beryllium  compounds  

1,2-Dlbromo-3-chloropropane 

N-Nitrosodimethylamine 

Cadmium  compounds 

Benzo  (a)  pyrene 

Polychlorlnated  t)iphenyls 

(Aroclors) 

Heptachlor 

3,3'-Dimethyl  benzidine 

Nickel  subsulfide 

Acrylamide 

Hexachloroberuene 

Chlordane  

1,3-Propanesultone  

1 ,3-Butad»ne 

Nickel  refinery  dust 

2-Acetylaminoflourine  

3,3'-Dlchk)robenzklne  

Lindane     (hexachkxcyctohexane, 

gamma) 

2,4-Tokjene  d»mine 

Dichtoroelhyl        ether        (Bis(2- 

chk)roelhyl)  ether)  

1,2-Diphenylhydrazir)e 

Toxaphene  (chtorinated 

camphene)  

2,4-Dinitrolokjene 

3,3'-Dimethoxybenzidine  

FormaMehyde 

4.4'-Methylene  bis  (2- 

chk)roaniline) 

Acrytonitrile  „ 

Ethylerw        dibromide         (1.2- 

Dit>romoethane) 

DDE      (1.1-p-chlorophenyl      1-2 

dicNoroethylene) „ 

Chkxoberuilate 

Dichk)rvos 

Vinyl  chtoride  

Coke  Oven  Emisskins 

Ethylene  oxkle 


CAS  No. 


302012 

57147 

7440417 

96128 

62759 

50328 

1336363 

76448 

119937 

12035722 

79061 

118741 

57749 

1120714 

106990 

53963 
53963 

58899 
95807 

111444 
122667 

8001352 

121142 

119904 

50000 

101144 
107131 

106934 

72569 

510156 

62737 

75014 


Table  4.— Pollutants  Excluded 
From  use  in  Cleaning  and 
Washoff  Solvents— Continued 


75218 


Chemical  name 

Ethylene  thkxirea 

Vinyl  bromkle  <bromoethene)  

Selenium  sulfide  (mono  and  di) .... 

Chkxoform 

Pentachtorophenol 

Ethyl  cait>amate  (Urethane)  

Ethylene         dKhk)ride         (1.2- 

DKhhxoethane) 

Propylene        dnhtoride        (1.2- 

Dichtoropropane) 

Carlxxi  tetrachtoride 

Benzene  

Methyl  hydrazine 

Ethyl  acrylate 

Propylene  oxkle 

Aniline 

1,4-Dtthk)robenzene(p)  

2,4,6-Trichk>rophenol 

Bis       (2-ethylhexyl)       phthalate 

(DEHP) 

o-TohMJine 

Propoxur 

1,4-Dk>xane  (1 ,4-DiethyleneoxkJe) 

Acetaktohyde 

Bromoform 

Captan  

Epnhkxohydrin „ 

Methylene  chtoride 

(Dichtoromethane) 

Dibenz  (ah)  anthracene 

Chrysene 

Dinniethyl  aminoazobenzene  

Benzo  (a)  anthracene 

Benzo  (b)  lluoranthene 

Antimony  taioxkJe  

2-Nitroprapane 

1.3-Dichk)ropropene  

7, 12-Dimethyl)enz(a)  anthracene 

Benz(c)  acrkfne 

lndeno(1.2,3-cd)pyrene 

1.2:7,8-Dit)enzopyrene 


CAS  No. 


6.  Table  5  of  subpart  JJ  is  revised  to  read  as  follows: 

Table  5.— List  of  vhap  of  Potential  Concern  Identified  by  Industry 


96457 
593602 
7488564 
67663 
87865 
51796 

107062 

78875 
56235 
71432 
60344 

140885 
75569 
62533 

106467 
88062 

117817 

95534 

114261 

123911 

75070 

75252 

133062 

106898 

75092 

53703 

218019 

60117 

56553 

205992 

1309644 

79469 

542756 

57976 

225514 

193395 

189569 


CAS  No. 

Chemcalname 

EPA  de  mini- 
mis, tons/yr 

68122  

Dimethyl  formamkJe „ 

1.0 
0.2 
4.0 
1.0 
0.7 
1.0 
0.1 
SO 

50000  

ForniaUehyde ^ 

75092  

Methylene  chtoride 

79469  

2-Nitropropane 

78591  

Isophorone „ 

1000425 ... 

Styrene  monomer  „ 

108952  

Phenol „ 

111422 

Dimethanolamine 

2-Methoxyethanol 

109864  

10.0 
10.0 

111159 

2-Ethoxyethyl  acetate 

7.  Table  6  of  subpart  JJ  is  revised  to  read  as  follow: 
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Table  6.— VHAP  of  Potential  Concern 


Chemical  name 


EPA  de  mini- 
mis, torw/yi* 


68122  .... 

680319  .. 

60355  .... 

101779  .. 

90040  .... 

1746016 

92875  .... 

684935  .. 

342881  .. 

79447  .... 

75558  .... 

47147  .... 

i96128  .... 

62759  .... 

S0328  .... 

1336363 

76448  .... 

119937  .. 

t9061  .... 

118741  .. 
i7749  .... 
120714 
06990  .. 


$5807  .... 

11444  .. 

22667  .. 
11001352 

21142  .. 

19904  ., 

iOOOO  ... 

01144  .. 

07131  . 

06834  . 

'2569  ... 

»10156  . 

82737  ... 

'5014  ... 

'5218  ... 

J6457  ... 
593602  . 

J7663  ... 

17865  ... 

>1796  ... 

107062  . 

r8875  ... 

S6235  ... 

'1432  ... 

140685  . 

rs6e6 ... 

12533  ... 
106467  . 


117817  .. 
15534  .... 
114261  .. 
^9016  ..« 
123611  .. 
TSOTO  .... 
TS2S2  .... 
133062  .. 
106898  .. 
^5092  ... 
127184  ., 
S3703  ... 


4-Aminobiphenyl „ 

Styrene  oxkJe .. 

Diethyl  suHata ...... 

N-Nltrosomorphotine  

Dimethyl  fomiamide  -.. 

Hexamethylphosphoramide 

Acetamide  

4,4'-Methylenedianillne 

o-Anisidine — 

2,3,7,8-Tetrachlorodit>enzo-p-dioxin  „ 

Benzidine 

N-Nitroso-N-methylurea  

Bis(chloromethyl)  ether 

Dimethyl  cart)amoyl  chloride 

1 ,2-Propylenimine  (2-Methyl  aziridine)  

1,1-Dimethyl  hydrazine 

1 ,2-Dibromo-3-chloropropane  

N-Nitrosodimettiylamine 

Benzo  (a)  pyrene  

Polychlorinated  biphenyls  (Aroclors) 

Heptachlor 

3,3'-Dimettiyl  benzidine 

Acrylamide 

Hexachlorobenzene 

Chlordane ■ 

1 ,3-Propane  sultone 

1 .3-Butadiene _ 

2-AcetylamirK>(lourine 

3,3'-Dichlorobenzidine 

Lindane  (hexachlorocyclohexane.  gamma)  

2,4-Toluene  diamine  

Dichloroethyl  ether  (Bis(2-chloroethyl)ether)  

1 .2 — Diphenylhydrazlne  

Toxaphene  (chlorinated  camphene)  

2,4-Dinitrotoluene 

3,3'-Dimethoxyt>enzidine 

Formaldehyde 

4.4'-Methylene  bis(2-chloroaniline)  .... 

Acrylonitrile ~ 

Ethylene  di)romide(l,2-Dibromoethane)  

DOE  (t.l-fhchiorophenyl  1-2  dichloroethyiene) 

Chlorobenzilata  

Dichkxvos ™ 

Vinyl  chloride 

Ethylene  oxide » 

Ethylerw  ttmurea 

Vinyl  bromide  (txomoethene) 

Chloroform 

Pentachlorophenol  

Ethyl  caitMurarte  (Urethane) 

Ethylene  dichloride  (1,2-Dichloroethane) 

Propylene  dk:hloride(l,2-Dichloropropane)  . — 

Caitx)n  tetrachloride 

Benzene - 

Ethyl  aofylate 

Propylene  oxide  .„ 


x: 


Aniline 

1 ,4-Dichlon)t)enzene(p) 

2,4,6-Trichlorophenol  

Bis  (2-elhylhexyO  phthalate  (DEHP)  . — 

o-Tohjidine 

Propoxur - « 

Trichloroethylene 

1.4-Dioxane  (1 ,4-Diethyleneoxide) 

Acetaidehyde 

Bromoform 

Caftan 

Epichlorohydrin 

Methylene  chloride  (Dichloromethane)  ... 
TetrachkKoelhylene  (Perchkxoethylene) 
Dbenz  (ah)  anthracene  


1.0 

1.0 

1.0 

1.0 

1.0 

0.01 

1.0 

1.0 

1.0 

0.00000006 

0.00003 

0.00002 

0.00003 

0.002 

0.0003 

0.0006 

0.001 

0.0001 

0.001 

0.0009 

0.002 

0.001 

0.002 

0.004 

0.005 

0.003 

0.007 

0.0005 

0.02 

0.005 

0.002 

0.006 

0.009 

0.006 

0.002 

0.01 

0.2 

0.02 

0.03 

0.01 

0.01 

0.04 

0.02 

0.02 

0.09 

0.06 

0.06 

0.09 

0.07 

0.08 

0.08 

0.1 

0.1 

0.2 

0.1 

0.5 

0.1 

0.3 

0.6 

0.5 

0.4 

2.0 

1.0 

0.6 

0.9 

2.0 

2.0 

2.0 

4.0 

4.0 

0.01 


71384 


CAS  No. 
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Table  6.— VHAP  of  Potential  Concern— Continued 


218019  .. 
60117  .... 
56553  .... 
205992  .. 
79469  .... 
542756  .. 
57976  .... 
225514  .. 
193395  .. 
189559  .. 
79345  .... 
91225  .... 
75354  .... 
87683  .... 
82688  .... 
78591  .... 
79005  .... 
74873  .... 
67721  .... 
1582098 
1319773 
108394  .. 
75343  .... 
95487  .... 
106445  .. 

74884  

100425  .. 
107051  ... 
334883  ... 

95954  

133904  ... 
106887  ... 
108054  ... 
126998  ... 
123319  ... 

92933  

56382  

13463393 

60344  

151564  ... 

77781  

107302  ... 

57578  

100447  ... 

98077  

107028  ... 
584849  ... 

75741  

78002  

12106133 
624839  ... 

77474  

62207765 
10210681 

79118  

534521  ... 
101688  ... 
108952  ... 

62384  

98862  

106316  ... 
532274  ... 

51285  

109864  ... 

98953  

74839  

75150  

121607  ... 
106514  ... 
123386  ... 
120609  ... 


Chemical  name 


Chrysene 

Dimethyl  aminoazobenzene 

Benzo  (a)  anthracene  

Benzo  (b)  fluoranttiene  

2-Nitropropane  

1,3-Oichioropropene 

7,12-Dimethylt)enz  (a)  anthracene 

Benz(c)acridine  

lndeno(1.2,3-cd)pyrene 

1 .2:7,8-Dibenzopyrene , 

1,1.2.2-Tetrachloroethane 

Ciuinoline , 


VinyKdene  chloride  (1,1-Oichloroethylene) 

HexachkHobutadiene  , 

Pentachloronitrobenzene  (Quintobenzene) 
Isophorone 


1.1.2-Trichioro6thane  „ 

Methyl  chloride  (Chloromethane) 

Hexachkxoethane  

Trifluralin 


Cresols/Cresylic  acid  (isomers  and  mixture) 

m-Cresd 

Ethylidene  dKhloride  (1.1-Dichloroethane)  ... 

o-Cresol 

pOesol 


Methyl  iodkie  (lodomethane) 

Styrene , 

Aliyl  chloride 


Diazomethane  

2,4,5— Trichlorophenol 
Chioramben 


1,2 — Epoxytxjtane 

Vinyl  acetate 

Chkxoprene 

Hydroquinone  

4-Nitrobiphenyl  

Parathion 


Nickel  Carbonyl 

Methyl  hydrazine 

Ethylene  imine . 

Dirnethyl  sulfate 

Chtoromethyl  methyl  ether 

beta-Propk)iactor)e  ...: 

Benzyl  chkiride 

Benzolrichk)ride 

Acrolein  


2,4— Toluene  dUsocyanate 

Tetramethyl  lead  

Telraeltiyl  lead  

Methyteyctopentadtenyt  manganese 

Methyl  isocyanate  

Hexachk)rocyck)pentadiene 

Fkjomine 

Cobalt  cartxxiyl 

ChkxoacelK  acid „ 

4,6-Dinitro-o-cresol,  and  salts 

Methylene  diphenyl  dUsocyanate 


Mercury,  (acetato-o)  phenyl 

Acelophenone 

Maleic  anhydride 

2-Chk)roacetophenone  . 

2.4-Dinitrophenol 

2-Methyoxy  elhanol 

Nitrobenzene 

Methyl  bromide  (BromcMTTielhane) 

Carbon  disulfide 

N.N-Oimethylaniline 

Quirwne , 

Propkmaldehyde  

Catechol 


EPA  de  mini- 
mis, torw/yr* 


0.01 

1.0 

0.01 

0.01 

1.0 

1.0 

0.01 

0.01 

0.01 

0.01 

0.03 

0.0006 

0.04 

0.09 

0.03 

0.7 

0.1 

1.0 

0.5 

0.9 

1.0 

1.0 

1.0 

1.0 

1.0 

1.0 

1.0 

1.0 

1.0 

1.0 

1.0 

1.0 

1.0 

1.0 

1.0 

1.0 

0.1 

0.1 

0.006 

0.0003 

0.1 

0.1 

0.1 

0.04 

0.0006 

0.04 

0.1 

0.01 

0.01 

0.1 

0.1 

0.1 

0.1 

0.1 

0.1 

0.1 

0.1 

0.1 

0.01 

1.0 

1.0 

0.06 

1.0 
10.0 

1.0 
10.0 

1.0 

1.0 
5.0 
5.0 
5.0 
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Table  6.— VHAP  of  Potential  Concern— Continued 


^SNo. 


Chemical  name 


EPA  de  mini- 
mis, tons/yr* 


^$449  .. 
4«3581 
132649 
10OO27 

«0841 
1422 


Phlhalic  anhydride 

Cartxxryl  sulfide  

Dibenzofurans  

4-Nitrophenol 

2,2,4-Trimethylpentane  

Diethanolamine  

Hexamethylene-1 ,6-diisocyanale 

Glycol  ethers* 

Polycyciic  organic  mattei*> 


5.0 
5.0 
5.0 
5.0 
5.0 
5.0 
5.0 
5.0 
0.01 


, ,  'These  values  are  based  on  the  de  minimis  levels  provided  in  the  proposed  njlemaking  pursuant  to  section  112(a)  of  the  Act  usinga  70-year 
Hstime  exposure  duration  for  all  VHAP.  Default  assumptions  and  the  de  minimis  values  Isased  on  inhalation  reference  doses  (RfC)  are  not 
Changed  by  this  adjustment 

j  {-Except  for  ethytone  glycol  butyl  ether,  ethylene  glycol  ethyl  ether  (2-ethoxy  ethanoQ,  ethylene  glycol  hexyl  ether,  ethylene  glycal  methyl  ether 
e-methoxyethanol),  ethylene  glycol  phenyl  ether,  ethylene  glycol  propyl  ether,  ethylene  glycol  mono-2-ethylhexyl  ether,  dMhylene  qlycol  butyl 
ether,  dtethylene  glycol  ettryl  ether,  Methylene  glycol  methyl  ether,  diethylene  glycoi  hexyl  ether,  dwlhylene  gtycoi  phenyl  ether,  diethytene  glycol 
propyl  ether,  triethylene  glycol  butyl  ether,  triethylene  glycol  ethyl  ether,  triettwiene  glyoDl  methyl  ether,  triettrylene  glycol  propyl  ether,  elhytsne 
ffifoA  butyl  ether  acetate,  ethylene  glycol  ethyl  ether  acetate,  and  diethylene  glycol  eniyl  ether  acetate. 

"Except    for    benzo(b)fluoranthene,    benzo<a)anthracene,    benzo<a)pyrene,    7,l2-dvnethylbenz(a)anthracene,    benz(c)acridine,    chrysene, 
<llbenz(an)  anthracene,  1 ,2:7,8-dibenzopyrene,  lndeno<1 ,2,3-cd)pyrene,  but  including  dnxins  and  furans. 


Doc.  9»-34308  Filed  12-24-98;  8:45  am] 
OOOCi 


3NVIR0NMENTAL  PROTECTION 
AGENCY 

UoCFR  Partes 

tAD-FRL-e21&-6] 

UN  2060-AH74 

lonal  Emission  Standards  for 
irdous  Air  Poiiutants  for  Source 
ries:  Pulp  and  Paper  Production 

niOENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  Under  the  authority  of  the 
Clean  Air  Act,  as  amended,  the  EPA  has 
promulgated  standards  (63  FR  18504, 
April  15, 1998)  to  reduce  hazardous  air 
pollutant  (HAP)  emissions  firom  the 
pulp  and  paper  production  source 
iQategory.  This  rule  is  known  as  the  Pulp 
^d  Paper  national  emission  standards 
for  hazardous  air  pollutants  (NESHAP) 
and  is  the  air  component  of  the 
integrated  air  and  water  rules  for  the 
pulp  and  paper  industry,  commonly 
known  as  the  Pulp  and  Paper  Cluster 
Rules.  Hie  rule  applies  to  pulp  and 


paper  production  processes  included 
under  the  Standard  Industrial 
Classification  (SIC)  code  26. 

In  this  action,  the  EPA  is  taking  direct 
final  action  amending  the  interim 
NESHAP  for  chloroform  emissions  from 
mills  which  have  enrolled  in  the 
Voluntary  Advanced  Technology 
Incentives  Program  (VATIP)  to  include, 
as  a  compliance  alternative,  meeting  the 
baseline  Best  Available  Technology 
(BAT)  requirements  for  2,3,7,8- 
tetrachloro-dibenzo-p-dioxin  (TCDD) 
and  adsorbable  organic  halides  (AOX). 
This  standard  could  apply  instead  of  the 
present,  exclusive  requirement  of  no 
increase  in  application  rate  of  chlorine 
or  hypochlorite  above  a  specified 
baseline. 

DATES:  Effective  Date.  These 
amendments  will  be  effective  without 
further  notice  on  February  26, 1999, 
unless  the  EPA  receives  adverse 
comments  by  January  27, 1999.  Should 
the  Agency  receive  such  comments,  the 
EPA  will  publish  a  timely  withdrawal  in 
the  Federal  Register  informing  the 
public  that  this  rule  will  not  Vake  effect. 
ADDRESSES:  Comments.  Interested 
parties  having  adverse  comments  on 
this  action  may  submit  these  comments 
in  writing  (in  duplicate,  if  possible)  to 


Docket  No.  A-92-40  at  the  following 
address:  Air  and  Radiation  Docket  and 
Information  Center  (MC-6102),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington,  DC  20460. 
The  EPA  requests  that  a  separate  copy 
of  the  comments  also  be  sent  to  the 
contact  person  listed  below. 

Today's  docimient  and  other  materials 
related  to  this  direct  final  rulemaking 
are  available  for  review  in  the  docket. 
Copies  of  this  information  may  be 
obtained  by  request  from  the  Air  Docket 
by  calling  (202)  260-7548.  A  reasonable 
fee  may  be  charged  for  copying  docket 
materials. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Steven  Silverman,  Office  of  General 
Coimsel,  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW,  Washington, 
DC  20460,  telephone  number  (202)  260- 
7716'.  For  technical  information 
regarding  the  NESHAP,  contact  Mr. 
Stephen  Shedd,  Emissions  Standards 
Division,  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park,  NC 
27711,  telephone  number  (919)  541- 
5397  or  e-mail  at  shedd.steveOepa.gov. 

SUPPI.EMENTARY  INFORMATION:  Regulated 
entities.  Entities  potentially  regulated  by 
this  action  include: 


vkjstry 


Category 


SIC  code 


26 


Examples  of  regulated  entities 


Pulp  mills  and  integrated  mils  (mills  that  manufacture  pulp  and  paper/papeft)oard)  that  chemically 
pulp  wood  fiber. 


This  table  is  not  intended  to  be 
( ixhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
nterested  in  the  amendments  to  the 
1  egulation  affected  by  this  action.  This 


table  lists  the  types  of  entities  that  the 
EPA  is  now  aware  could  potentially  be 
regulated  by  this  action.  To  determine 
whether  your  facility  is  regulated  by  this 
action,  you  should  carefully  examine 


the  applicability  criteria  in  part  63, 
subparts  A  and  S  of  Title  40  of  the  Code 
of  Federal  Regxilations. 

Information  contacts.  If  you  have 
questions  regarding  the  applicability  of 
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this  action  to  a  particular  situation  or 
questions  about  compliance  approaches, 
permitting,  enforcement,  and  rule 
determinations,  please  contact  the 
appropriate  regional  representative 
below. 

Region  I 

Greg  Roscoe,  Chief,  Air  Pesticides  and 
Toxics  Enforcement  Office,  Office  of 
Environmental  Stewardship,  U.S. 
EPA,  Region  I,  JFK  Federal  Building 
(SEA),  Boston,  MA  02203,  (617)  565- 
3221.  Technical  Contact  for 
Applicability  Determination,  Susan 
Lancey,  (617)  565-3587,  (617)  565- 
4940  (Fax) 

Region  n 

Mosey  Ghaffari,  Air  Compliance  Branch, 
U.S.  EPA,  Region  U.  290  Broadway, 
New  York,  NY  10007-1866,  (212) 
637-3925,  (212)  637-3998  (Fax) 

Region  in 

Makeba  Morris,  U.S.  EPA,  Region  ID. 
3AT10,  1650  Arch  Street, 
Philadelphia,  PA  19103,  (215)  814- 
2187 

Region  IV 

Lee  Page,  U.S.  EPA,  Region  IV,  Atlanta 
Federal  Center,  100  Alabama  Street, 
Atlanta,  GA  30303,  (404)  562-9131 

Region  V 

Christina  Prasinos  (AE-17J).  U.S.  EPA, 
Region  V,  77  West  Jackson  Street, 
Chicago,  IL  60604-3590,  (312)  886- 
6819,  (312)  353-8289  (Fax) 

Region  VI 

Michelle  Kelly,  Air  Enforcement  Branch 
(6EN-AA),  U.S.  EPA.  Region  VI,  Suite 
1200, 1445  Ross  Avenue,  Dallas,  TX 
75202-2733,  (214)  665-7580,  (214) 
665-7446  (Fax) 

Region  Vn 

Gary  Schlicht,  Air  Permits  and 
Compliance  Branch,  U.S.  EPA,  Region 
vn,  ARTD/APCO,  726  Minnesota 
Avenue,  Kansas  Qty,  KS  66101,  (913) 
551-7097 

Region  Vm 

Tami  Thomas-Burton,  Air  Toxics 
Coordinator.  U.S.  EPA.  Region  Vm. 
Suite  500.  999  18th  Street.  Denver.  CO 
80202-2466,  (303)  312-6581.  (303) 
312-6064  (Fax) 

Region  K 

Ken  Bigos,  U.S.  EPA.  Region  DC,  A-5,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105,  (415)  744-1240 

Region  X 

Andrea  Wallenweber,  Office  of  Air 
Quality,  U.S.  EPA,  Region  X,  OAQ- 


107, 1200  Sixth  Avenue,  Seattle,  WA 
98101.  (206)  553-8760.  (206)  553- 
0404 (Fax) 

Technology  Transfer  Network.  The 
Technology  Transfer  Network  (TTN)  is 
a  network  of  the  EPA's  electronic 
bulletin  boards.  The  TTN  provides 
information  and  technology  exchange  in 
various  areas  of  air  pollution  control. 
Information  regarding  the  basis  and 
purpose  of  this  rule  and  other  relevant 
docimients  can  be  found  on  the  pulp 
and  paper  page  of  the  EPA's  Unified  Air 
Toxics  website  (UATW)  at 
"www.epa.gov/ttn/uatw/pulp/ 
pulppg.html".  For  more  information  on 
the  TTN.  call  the  HELP  line  at  (919) 
541-5384. 

Docket.  Docket  A-92-40  contains  the 
supporting  information  for  the  original 
NESHAP  and  this  action.  Today's  notice 
and  other  materials  related  to  this 
proposal  are  available  for  review  in  the 
docket.  The  docket  is  available  for 
pubUc  inspection  and  copying  between 
8:00  a.m.  and  5:30  p.m..  Monday 
through  Friday  except  for  Federal 
hoUdays  at  the  Air  and  Radiation 
Docket  and  Information  Center  (MC- 
6102).  U.S.  Environmental  Protection 
Agency.  401  M  Street.  SW.  Room  M- 
1500.  Washington,  DC  20460.  Copies  of 
docket  information  also  may  be 
obtained  by  request  from  the  Air  Docket 
by  calUng  (202)  260-7548.  A  reasonable 
fee  may  be  charged  for  copying  docket 
materials. 

I.  Description  of  Amendments 

In  today's  action,  the  EPA  is 
amending  certain  regulatory  text  in  the 
NESHAP  regarding  the  interim  standard 
for  chloroform  emissions  from  bleaching 
systems  at  mills  that  have  enrolled  in 
the  Voluntary  Advanced  Technology 
Incentives  Program  (VATIP).  The  EPA  is 
pubUshing  this  rule  without  prior 
proposal  because  we  view  this  as  a 
noncontroversial  amendment  and 
anticipate  no  adverse  comment. 
However,  in  the  PROPOSED  RULES  section 
of  today's  Federal  Register,  we  are 
publishing  a  separate  docimient  that 
will  serve  as  the  proposal  to  this  action 
if  adverse  comments  are  filed.  This  rule 
will  be  effective  on  February  26, 1999 
without  further  notice  unless  we  receive 
adverse  comment  by  January  27, 1999. 
If  the  EPA  receives  adverse  conunent, 
we  will  pubUsh  a  timely  withdrawal  in 
the  Federal  Register  informing  the 
public  that  the  rule  will  not  take  effect. 
We  will  address  all  public  conunents  in 
a  subsequent  final  rule  based  on  the 
proposed  rule.  We  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time. 


Under  the  authority  of  the  Clean  Air 
Act  (CAA),  as  amended,  the  EPA  has 
promulgated  standards  (63  FR  18504, 
April  15, 1998)  to  reduce  HAP 
emissions  from  the  pulp  and  paper 
production  source  category.  This  rule  is 
known  as  the  Pulp  and  Paper  NESHAP 
and  is  the  air  component  of  the 
integrated  air  and  water  rules  for  the 
pulp  and  paper  industry,  commonly 
knovini  as  the  Pulp  and  Paper  Cluster 
Rules.  Both  the  air  and  effluent 
standards  work  together  to  reduce 
pollutant  releases  to  air  and  water. 
There  are  close  connections  throughout 
the  rule  between  the  CAA  NESHAP  for 
air  emissions  and  the  Clean  Water  Act 
(CWA)  effluent  limitaticms  guidelines 
for  aqueous  discharges. 

An  instance  where  this  connection  is 
particularly  close  is  the  standards  for 
bleaching  systems.  Reducing  chlorine 
used  to  bleach  pulp  will  reduce  HAP 
emissions  from  the  bleach  plant 
equipment  vents  and  the  wastewater 
treatment  system,  and  will  also  reduce 
pollutants  discharged  in  the  water.  The 
maximum  achievable  control 
technology  (MACT)  standard  for 
bleaching  system  chloroform  emissions 
requires  mills  to  achieve  the  BAT 
requirements  for  dioxin.  furan. 
chloroform,  12  chlorinated  phenolic 
compounds,  and  AOX,  in  order  to 
ensure  that  the  removals  represented  by 
the  MACT  technology  are  attained.  See 
40  CFR  63.445(d)(l)(ii);  63  FR  18527 
and  18551.  This  is  because  the  control 
technologies  upon  which  the  BAT 
effluent  limitations  guidelines  are  based 
are  identical  to  the  control  technologies 
used  to  comply  with  MACT;  therefore, 
compliance  with  BAT  will  control  air 
emissions  to  the  MACT  level  of  control. 
Id. 

The  CWA  rules  also  create  a  voluntary 
incentive  program — the  Voluntary 
Advanced  Technology  Incentives 
Program — to  encourage  mills  to  install 
systems  to  achieve  pollutant  reductions 
at  levels  surpassing  BAT  requirements. 
The  MACT  standards,  in  a  number  of 
instances,  establish  alternatives  to 
encourage  mills  to  make  this  election. 
Of  direct  relevance  here,  the  MACT 
standards  for  chloroform  emissions  frt>m 
bleaching  systems  are  structured  to 
accommodate  mills  that  have  made  the 
binding  election  to  participate  in  the 
incentives  program.  Thus,  MACT  for 
chloroform  emissions  from  participating 
fiber  lines  at  such  mills'  bleaching 
systems  is  estabUshed  in  two  parts. 
Under  the  incentives  program,  mills 
must  achieve,  among  other 
requirements,  the  ultimate  VATIP 
liinitations  for  the  tier  they  select  by  the 
dates  prescribed  in  the  rule,  as  well  as 
enforceable  interim  milestones  imposed 
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>y  the  permit  writer.  See  40  CFR 
I30.24tb)  (2).  (3).  and  (4).  For  example, 
ly  April  16,  2004,  all  VATIP  mills  must 
iichieve  interim  BAT  limitations 
xjuivalent  to  the  baseline  BAT 
imitations.  See  40  CFR  430.24(b)(3).  As 
ixplained  above,  achievement  of  those 
imiUtions  equals  MACT.  See  63  FR 
[8528  and  §  63.440(d)(ii)(A).  There  is 
ilso  an  interim  MACT  standard  which 
akes  effect  on  April  15,  2001  (and  is  in 
iffect  imtil  the  ultimate  MACT  standard 
akes  effect  on  April  15,  2004):  VATIP 
iber  lines  are  not  allowed  to  increase 
heir  application  rates  of  chlorine  or 
lypochlorite  above  the  average  rates 
determined  for  the  3-month  period  prior 
to  June  15, 1998  (so  called  "anti- 
backsUding"  provision).  See 
§63.440(d)(3)(ii)(B)  at  63  FR  18617.  It  is 
uiis  last  provision  that  is  affected  by  the 
iresent  rule. 

This  amendment  creates  a  third 
dtemative  to  the  interim  MACT 
standards  in  §  63.440(d)(3)  for 
iJiloroform  emissions  from  bleach 
}lants  at  VATEP  facilities.  Specifically, 
he  amendment  provides  an  alternative 
:o  the  current  exclusive  requirement  of 
lo  increase  in  chlorine  or  hypochlorite 
ipplication  rate.  Under  the  alternative, 
mills  participating  in  the  incentives 
irogram  would  be  required  to  comply 
tvith  the  baseline  BAT  provisions  for 
two  of  the  regulated  pollutant 
parameters,  specifically  the  chlorinated 
pioxin  regulated  imder  the  rules 
[namely,  2.3,7,8-tetrachloro-dibenzo-p- 
dioxin,  or  TCDD)  and  AOX.  The  CWA 
requirements  would  be  expressed  as 
t  conditions  imposed  as  a  form  of 
professional  judgment  milestones 
juired  by  40  CFR  430.24(b)(2).  (If  the 
irmitting  authority  determines  that  the 
ill  can  achieve  the  baseline  limitations 
>r  TCDD  and  AOX  sooner  than  April 
15.  2001,  then  it  may  impose  a  more 
Bxpeditious  deadline.)  Section  430.24(e) 
requires  compliance  with  the  baseline 
BAT  limit  for  TCDD  to  be  demonstrated 
at  the  bleach  plant  itself,  and  requires 
that  TCDD  be  below  the  analytical 
minimmn  level  of  10  parts  per 
(quadrillion.  Compliance  with  the 
Mseline  AOX  limitation  is  measured  at 
md-of-pipe,  and  must  reflect  the  end-of- 
>ipe  AOX  contribution  from  pulp 
nroduction  bleached  in  the  participating 
iber  line. 

Control  of  TCDD  and  (to  a  lesser 
degree)  AOX  in  bleaching  plant  effluent 
will  likewise  assure  that  chloroform  air 
amissions  are  incidentally  controlled 
during  the  transition  period  prior  to 
April  15,  2004.  This  is  because,  first, 
c»ntrol  of  TCDD  and  AOX  will  likewise 
control  formation  of  other  chlorinated 
compoimds  given  the  similarities  of 
formation  mechanisms  of  chlorinated 


organic  compounds.  Second,  as  the  EPA 
noted  when  promulgating  the  Cluster 
Rules,  control  of  chlorinated  chemicals 
to  BAT  levels  will  almost  certainly 
mean  that  mills  will  be  applying  some 
type  of  MACT  technology  such  as 
process  substitution.  See  63  FR  18528. 
This  conclusion  holds  true  for  control  of 
TCDD  (and  AOX)  to  BAT  levels.  The 
Agency  thus  expects  that  to  achieve  the 
TCDD  limit,  there  will  have  to  be  at 
least  reduced  usage,  if  not  elimination, 
of  hypochlorite  usage,  and  very  careful 
control  and  minimized  use  of  elemental 
chlorine,  or  use  of  chlorine  dioxide,  or 
other  alternative  bleaching  chemicals. 
This  process  substitution  will  in  turn 
control  chloroform  formation  and  hence 
potential  emission.  See  63  FR  18527. 

Tlius,  today's  amendment  is 
consistent  with  the  basis  for  the  existing 
bleaching  system  MACT  standards  for 
chloroform  emissions:  MACT  and  BAT 
to  control  bleaching  system  emissions 
are  the  same.  By  applying  BAT-types  of 
technologies  to  TCDD  and  AOX, 
therefore,  will  also  achieve  interim 
control  of  chloroform  emissions. 
Although  elemental  chlorine  usage 
could  increase  under  this  alternative, 
the  EPA  does  not  ex|>ect  that  it  will 
increase  significantly,  since  other 
chlorinated  constituents  in  water 
discharges  similarly  would  increase  and 
the  TCDD  or  AOX  limits  could  be 
exceeded.  '^ 

In  addition,  and  importantly,  this 
amendment  achieves  BAT  level  of 
control  for  TCDD  and  AOX.  and  interim 
control  of  chloroform  emissions  during 
the  transition  period  leading  to  the 
ultimate  VATIP  limits.  As  explained 
earlier,  mills  participating  in  the 
incentives  program  are  not  required  to 
achieve  the  baseline  BAT  level  control 
for  TCDD  or  AOX  until  April  15.  2004. 
Mills  wishing  to  use  the  alternative  in 
today's  rule  would  have  to  meet 
baseline  BAT  limitations  for  TCDD  and 
AOX  no  later  than  April  15,  2001. 
Chloroform  emissions  will  necessarily 
be  limited  incidentally  at  the  same  time. 
The  EPA  believes  that  this  more  rapid 
compUance  with  BAT  for  TCDD  and 
AOX,  make  this  an  appropriate 
alternative  from  an  environmental 
standpoint.  Although  bleaching  systems 
at  such  mills  could  increase  chlorine  or 
hypochlorite  usage  (until  April  15,  2004 
when  the  final  MACT  standard  takes 
effect),  the  EPA  believes  the  alternative 
is  appropriate  in  light  of  the  earlier 
compliance  with  BAT  limits  for  TCDD 
and  AOX,  as  well  as  the  interim 
incidental  control  of  chloroform 
emissions  these  limits  will  provide. 

Finally,  the  EPA  believes  that  this 
amendment  is  justified  to  encourage 
plants  to  participate  in  the  incentives 


program.  As  noted  throughout  the 
rulemaking,  this  program  has  the 
potential  to  lead  to  significant  and  long- 
term  decreases  in  pollutant  discharges 
beyond  the  significant  reductions 
required  by  BAT.  See  63  FR  18514.  One 
company  which  has  stated  that  it 
otherwise  woidd  elect  to  participate  in 
the  program  has  identified  the  anti- 
backsliding  provision  in  the  MACT 
rules  as  an  impediment  to  doing  so 
because  the  provision  may  foreclose 
desirable  business  opportunities.  The 
company  has  already  achieved  control 
surpassing  baseline  BAT  on  a  portion  of 
its  production  so  that  the  company  is  in 
a  good  position  to  comply  with  the 
conditions  established  in  this  rule,  as 
well  as  the  Tier  I  VATIP  provisions. 
Since  the  EPA  views  today's 
amendment  as  environmentally 
desirable  in  the  long  term  in  any  case, 
and  also  wishes  to  encourage  maximum 
participation  in  the  incentives  program 
in  order  to  achieve  further  reductions  in 
pollutant  discharges,  the  Agency 
beUeves  amending  the  rules  to 
encourage  the  VATIP  election  further 
supports  today's  amendment.  The  EPA 
emphasizes  that  today's  amendment  is 
generally  applicable  so  that  any  mill 
meeting  the  conditions  specified  can 
take  advantage  of  the  new  MACT 
compliance  alternative. 

n.  Administrative  Requirements 

A.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
considered  by  the  EPA  in  the 
development  of  this  rulemaking.  The 
docket  is  a  dynamic  file,  because 
material  is  added  throughout  the 
rulemaking  development.  The  docketing 
system  is  intended  to  allow  members  of 
the  pubUc  and  industries  involved  to 
readily  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  rulemaking  process.  Along  with 
the  proposed  and  promulgated 
standards  and  their  preambles,  the 
contents  of  the  docket,  except  for  certain 
interagency  documents,  will  serve  as  the 
record  in  case  of  judicial  review.  See 
CAA§  307(d)(7)(A). 

B.  Paperwork  Reduction  Act 

The  information  requirements  of  the 
previously  promulgated  NESHAP  were 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB)  on 
April  27, 1998  imder  die  Paperwork 
Reduction  Act.  44  U.S.C.  3501  et  seq. 
An  Information  Collection  Request  (ICR) 
document  has  been  prepared  by  the  EPA 
(ICR  No.  1657.03),  and  a  copy  may  be 
obtained  from  Sandy  Farmer,  OPPE 
Regulatory  Infonnaticn  Division;  U.S. 
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Environmental  Protection  Agency 
(2137);  401  M  St..  SW..  Washington.  DC 
20460  or  by  calling  (202)  260-2740.  The 
information  requirements  are  not 
effective  until  OMB  approves  them. 

Today's  amendments  to  the  ^4ESHAP 
will  have  no  impact  on  the  information 
collection  burden  estimates  made 
previously.  The  amendments  establish 
no  new  information  collection 
requirements.  Consequently,  the  ICR  has 
not  been  revised. 

C.  Executive  Order  12866:  "Significant 
Regulatory  Action  "  Determination 

Under  Executive  Order  12866.  the 
EPA  must  determine  whether  the 
regulatory  action  is  "significant"  and, 
therefore,  subject  to  OMB  review  and 
the  requirements  of  the  Executive  Order. 
The  order  defines  a  "significant" 
regulatory  action  as  one  that  is  likely  to 
lead  to  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
public  health  or  safety  in  State,  local,  or 
tribal  governments  or  communities: 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  ein  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

The  NESHAP  subpart  S  rule 
published  on  April  15, 1998  was 
considered  significant  under  Executive 
Order  12866.  and  EPA  accordingly 
prepared  a  regulatory  impact  analysis 
(RIA).  Today's  amendments  provide  an 
additional  means  of  complying  with  one 
of  the  rule's  requirements.  The  OMB  has 
evaluated  this  action  and  determined  it 
to  be  nonsignificant;  thus,  it  did  not 
require  OMB  review. 

D.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
nilemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  The 
EPA  determined  that  it  is  not  necessary 
to  prepare  a  regulatory  flexibility 
analysis  in  connection  with  this  action. 
These  amendments  would  not  result  in 
increased  impacts  to  small  entities  and 


the  changes  to  the  rule  in  today's  action 
do  not  add  new  control  requirements  to 
the  April  15, 1998  rule.  The 
amendments  in  fact  create  a  compliance 
alternative  and  to  that  degree  lessen  the 
impact  of  the  April  15. 1998  rule. 

E.  Unfiinded  Mandates  Reform  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  the  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more. 
Under  section  205.  the  EPA  must  select 
the  most  cost-eKsctive  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  the  EPA  to 
establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

The  EPA  nas  determined  that  today's 
action  does  not  include  a  Federal 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  either 
State,  local,  or  tribal  governments  in  the 
aggregate  or  to  the  private  sector.  The 
action  in  fact  somewhat  lessens  the 
impacts  of  the  rule,  as  explained  above. 
Therefore,  the  requirements  of  the 
Unfunded  Mandates  Act  do  not  apply  to 
today's  action. 

F.  Executive  Order  12875:  Enhancing    . 
the  Intergovernmental  Partnership 

Under  Executive  Order  12875.  the 
EPA  may  not  issue  a  regulation  that  is 
not  required  by  statute  and  that  creates 
a  mandate  upon  a  State,  local,  or  tribal 
government  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
the  EPA  complies  by  consulting, 
Executive  Order  12875  requires  EPA  to 
provide  to  the  OMB  a  description  of  the 
extent  of  the  EPA's  prior  consultation 
with  representatives  of  affected  State, 
local,  and  tribal  governments,  the  nature 
of  their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  the  EPA 
to  develop  an  effective  process 
permitting  elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfimded  mandates."- 


While  the  final  rule  published  on 
April  15. 1998  does  not  create  mandates 
upon  State,  local,  or  tribal  governments, 
the  EPA  involved  State  and  local 
governments  in  its  development- 
Because  today's  action  amends  the 
existing  rule  to  establish  more 
compliance  flexibility  to  achieve  MACT, 
today's  action  does  not  impose  any 
mandate  upon  State,  local,  or  tribd 
governments. 

G.  Applicability  of  Executive  Order 
13045:  Protection  of  Children  From 
Environmental  Health  Risks  and  Safety 
Risks 

Executive  Order  13045  applies  to  any 
rule  that  the  EPA  determines  (1)  is 
economically  significant  as  defined 
under  Executive  Order  12866,  and  (2) 
the  environmental  health  or  safety  risk 
addressed  by  the  rule  has  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  EPA  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  childrm  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  EPA. 

Today's  action  is  not  subject  to 
Executive  Order  13045  because  it  does 
not  involve  decisions  on  environmental 
health  risks  or  safety  risks  that  may 
disproportionately  affect  children. 

H.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084.  the 
EPA  may  not  issue  a  regulation  that  is 
not  required  by  statute,  that 
significantly  or  uniquely  affects  the 
communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliuice  costs  on 
those  communities  imless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  the  EPA  consults  with 
those  governments.  If  the  EPA  complies 
by  consulting.  Executive  Order  13084 
requires  the  EPA  to  provide  to  the  OMB, 
in  a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  the  EPA's  prior 
consultation  with  representatives  of 
affected  tribal  governments,  a  simunary 
of  the  nature  of  their  concerns,  and  a 
statement  supporting  the  need  to  issue 
the  regulation.  In  addition.  Executive 
Order  13084  requires  the  EPA  to 
develop  an  effective  process  permitting 
elected  officals  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
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ijegulatory  policies  on  matters  that 
significantly  or  uniquely  aHect  their 
dOmmunities." 

Today's  action  does  not  significantly 
ov  imiquely  affect  the  communities  of 
Indian  tribal  governments.  The  final 
riule  published  on  April  15, 1998  does 
liot  create  mandates  upon  tribal 
governments.  Because  today's  action 
adfiends  the  rule  to  establish  another 

Ens  of  complying  with  MACT 
dards.  today's  action  does  not  create 
mdate  on  tribal  governments. 
Accordingly,  the  requirements  of 
Sdction  3Cb)  of  Executive  Order  13084 
I }  not  apply  to  this  action. 

National  Technology  Transfer  and 
vancement  Act 

Section  12(d)  of  the  National 
schnology  "Transfer  and  Advancement 

(NTTAA)  directs  all  Federal 
i|  ;encies  to  use  voluntary  consensus 
dards  instead  of  government-unique 
dards  in  their  regulatory  activities 
less  to  do  so  would  be  inconsistent 
th  applicable  law  or  otherwise 
iihpractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
ataterials  specifications,  test  methods, 
Stoipling  procedures,  business 
practices)  that  are  developed  or  adopted 
by  one  or  more  voluntary  consensus 
standards  bodies.  Examples  of 
organizations  generally  regarded  as 
voluntary  consensus  standards  bodies 
include  die  American  Society  for 
ijesting  and  Materials  (ASTM),  the 
National  Fire  Protection  Association 
jflflFPA),  and  the  Society  of  Automotive 
^gineers  (SAE).  The  NTTAA  requires 
l^eral  agencies  like  the  EPA  to  provide 
Congress,  through  the  OMB,  with 
Explanations  when  an  agency  decides 
tlpt  to  use  available  and  applicable 
jrpluntary  consensus  standards. 

JThis  action  does  not  involve  any  new 
I  achnical  standards  or  the  incorporation 
by  reference  of  existing  technical 
I  itandards.  Therefore,  consideration  of 
luntary  consensus  standards  is  not 
levant  to  this  action. 

Submission  to  Congress  and  the 
mptroller  General 

The  Congressional  Review  Act,  5 
S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Ftaimess  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
cppy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
df  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rule  and 
f]|ther  reqvured  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 


General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  This  rule  is  not  a  "major  rule" 
as  defined  by  5  U.S.C.  804(2). 

m.  Legal  Authority 

These  regulations  are  amended  imder 
the  authority  of  sections  112, 114,  and 
301  of  the  Clean  Air  Act,  as  amended 
(42  U.S.C.  sections  7412,  7414,  and 
7601). 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection, 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relatio'hs. 

Dated:  December  18, 1998. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  Chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  63— NATIONAL  EMISSION 
STANDARDS  FOR  HAZARDOUS  AIR 
POLLUTANTS  FOR  SOURCE 
CATEGORIES 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 

Sutipart  S— National  Emission 
Standards  for  Hazardous  Air  Pollutants 
From  the  Pulp  and  Paper  Industry 

2.  Amend  §  63.440  by  revising 
paragraphs  (d)(C)(ii)  introductory  text 
and  (d)(3)(ii)(B),  as  follows: 

§63.440    AppMcablltty. 

•        •        •        •        * 

(d)*  •  • 

(3)«  •  • 

(ii)  Comply  with  paragraphs 
(d){3)(ii)(A).  (d)(3)(ii)(B),  and 
(d)(3)(ii)(C)  of  this  section. 

(B)  The  owner  or  operator  of  a 
bleaching  system  shall  comply  Mdth  the 
requirements  specified  in  either 
paragraph  {d)(3)(ii)(B)(l)  or 
(d)(3)(ii)(B)(2)  of  this  section. 

(2)  Not  increase  the  application  rate  of 
chlorine  or  hypochlorite  in  kilograms 
(kg)  of  bleaching  agent  per  megagram  of 
ODP,  in  the  bleaching  system  above  the 
average  daily  rates  used  over  the  three 
months  prior  to  Jime  IS,  1998  until  the 
requirements  of  paragraph  (d)(3)(ii)(A) 
of  this  section  are  met  and  record 
application  rates  as  specified  in 
§  63.454(c). 

(2)  Comply  with  enforceable  effluent 
limitations  guidelines  for  2,3,7,8- 
tetrachloro-dibenzo-p-dioxin  and 
adsorbable  organic  halides  at  least  as 


stringent  as  the  baseline  BAT  levels  set 
out  in  40  CFR  430.24(a)(1)  as 
expeditiously  as  possible,  but  in  no 
event  later  than  April  16,  2001. 

•        •        *        •        • 

[FR  Doc.  98-34306  Filed  12-24-98;  8:45  am] 
BiLUMOoooe  wo  to  P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

PMM  Dodut  No.  •S-49.  RM-8568] 

Radio  Broadcasting  Services;  Llano 
and  MartJie  Falls.  TX 

agency:  Federal  Communications 
Commission. 

ACTION:  Final  Rule;  petition  for 
reconsideration. 

summary:  This  dociunent  denies  the 
joint  petition  for  reconsideration  filed 
by  Roy  E.  Henderson  and  Tichenor 
License  Corporation  and  afiirms  our 
action  in  the  Report  and  Order,  62  FR 
31008  Oune  6, 1997),  which  substituted 
Channel  285C3  for  Channel  284C3  at 
Llano,  Texas,  reallotted  Channel  285C3 
to  Marble  Falls,  Texas,  and  modified  the 
license  of  Station  KBAE(FM),  Llano,  to 
specify  operation  on  Channel  285C3  at 
Marble  Falls.  In  reaching  this  result,  the 
dociunent  explains  that  the  staff 
properly  dismissed  the  petitioners' 
counterproposal  as  violating  Section 
1.420(i)  of  the  Commission's  Rules. 
With  this  action  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  December  28. 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  D.  Scrutchins,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's 
Memorandum  Opinion  and  Order,  MM 
Docket  No.  95-49,  adopted  December 
14, 1998,  and  released  December  18, 
1998.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center  (Room 
239),  1919  M  St.,  N.W.,  Washington  D.C. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors, 
International  Transcription  Service, 
Inc.,  (202)  857-3800, 1231  20th  Street, . 
N.W.  Washington  D.C.  20036. 

List  of  Sub|ects  in  47  CFR  Part  73 

Radio  Broadcasting. 
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Federal  Communications  Commission. 

Charles  W.  Logan, 

Chief,  Policy  and  Rules  Division,  Mass  Media 

Bureau. 

(FR  Doc.  98-34229  Filed  12-24-98;  8:45  am) 

BILUNQ  CODE  C712-01-P 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Air  Force 
48  CFR  Part  5350 
Types  of  Contracts 

agency:  Department  of  the  Air  Force, 
Department  of  Defense. 
ACTION:  Final  rule. 

summary:  The  Department  of  the  Air 
Force  is  amending  Title  48,  Chapter  53 
of  the  CFR  by  removing  Part  5350, 
Extraordinary  Contractual  Actions.  This 
rule  is  removed  because  it  is  outdated 
and  was  deleted  htim  the  Air  Force 
Federal  Acquisition  Regulation 
Supplement  (AFFARS)  by  Air  Force 
Acquisition  Circular  (AFAC)  96-1  in 
Jime  1997. 

EFFECTIVE  DATE:  December  14, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Powell,  SAF/AQCP,  1060  Air 
Force  Pentagon,  Washington,  DC  20330- 
1060,  telephone  (703)  588-7062. 
SUPPLEMENTARY  INFORMATION: 
Authority:  5  U.S.C.  301  and  FAR  1.301. 

PART  5350— [REMOVED] 

Accordingly,  48  CFR,  Chapter  53,  is 
amended  by  removing  Part  5350. 
Cardyn  A.  Liinafbrd, 
Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  98-34192  Filed  12-24-98;  8:45  am] 
MUJNQ  CODE  S001-4S-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  NHTSA-08-4934] 

RIN  2127— AH24 

Federal  Motor  Vehicle  Safety 
Standards;  Occupant  Crash.  Protection 

agency:  National  Highway  TrafBc 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 
ACTION:  Final  rule,  correcting 
amendment. 

SUMMARY:  This  dociunent  amends  a  final 
rule  that  was  published  in  March  1997 


that  expedites  the  depowering  of  air 
bags.  This  correcting  amendment 
clarifies  that:  The  "corridor"  defining 
the  bounds  of  permissible  sled 
acceleration  will  be  shifted  to  contain 
the  time  at  which  the  sled  acceleration 
first  reaches  0.5  g,  to  account  for  "lag" 
in  the  components  of  the  sled  system. 
This  will  make  the  sled  test  easier  to 
conduct  because  early  variations  in  sled 
acceleration  lag  will  not  in  themselves 
cause  the  sled  pulse  to  be  outside  the 
required  acceleration  corridor.  While 
the  neck  injiuy  criteria  for  flexion 
bending  moment  and  extension  bending 
moment  are  intended  to  be  measured  by 
the  six-axis  load  cell,  located  in  the 
dummy  head,  the  values  measured  at 
that  point  will  be  mathematically 
corrected  to  reflect  the  corresponding 
values  at  the  occipital  condyle,  a  lower 
point  near  the  base  of  the  dummy's 
skull.  Prior  to  testing,  the  engine, 
transmissions,  axles,  exhaust,  vehicle 
frame,  and  vehicle  body  must  be  rigidly 
secured  to  the  vehicle  and/or  the  sled. 
Fluids,  batteries  and  unsecured 
components  will  be  removed.  These 
steps  will  prevent  spikes  in  the 
acceleration  curve  during  the  test  that 
would  result  fit>m  these  components 
moving. 

DATES:  Effective  Date:  The  amendments 
made  to  this  final  rule  are  efliective 
December  28, 1998. 

Petitions:  Petitions  for  reconsideration 
must  be  received  by  February  11, 1999. 
ADDRESSES:  Petitions  for  reconsideration 
should  refer  to  the  docket  number  of 
this  rule  and  be  submitted  to: 
Administrator,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street,  SW,  Washington,  DC 
20590. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  air  bags  and  related 
rulemaking:  Visit  the  NHTSA  web  site 
at  http://www.nhtsa.dot.gov  and  click 
on  the  icon  "Air  Bag  Page". 

For  technical  issues:  Mr.  John  Lee, 
Office  of  Safety  Performance  Standards. 
NPS-10,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW.  Washington,  DC  20590. 
Telephone  (202)  366-4924.  Fax:  (202) 
493-2739. 

For  legal  issues:  Mr.  Paul  Atelsek, 
Office  of  Chief  Counsel,  NCC-20, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street,  SW, 
Washington,  DC  20590.  Telephone  (202) 
366-2992.  Fax:  (202)  366-3820. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  March  19, 1997,  NHTSA 
published  a  final  rule  amending  Federal 
Motor  Vehicle  Safety  Standard  208, 


"Occupant  Crash  Protection"  to 
temporarily  permit  a  supplemental  test 
procedure  for  air  bag  restraint  systems 
(62  FR  12960-12975).  The  intent  of  the 
optional  test  procedure,  known  as  the 
sled  test,  was  to  enable  vehicle 
manufacturers  to  expedite  their  efforts 
to  depower  the  air  bags  in  their  vehicles 
by  20  to  35  percent.  The  agency 
estimated  that  this  amount  of 
depowering  would  reduce  the  risk  of 
injiuy  and  death  to  out-of-position  child 
passengers,  and  small  statured  drivers 
and  passengers. 

In  the  final  rule,  the  agency  added  a 
new  section  to  Federal  Motor  Vehicle 
Safety  Standard  208.  "Occupant  Crash 
Protection,"  Sl3,  "Alternative  unbelted 
test  for  vehicles  manufactured  before 
September  1,  2001."  This  new  optional 
compliance  test  can  be  used  as  a 
substitute  for  the  30  mile-per-hour 
unbelted  barrier  test  for  air  bag- 
equipped  vehicles.  The  new  sled  test 
procedure  involved  mounting  a  full  (i.e., 
completed)  vehicle  equipped  with  two 
unbelted  50th  percentile  adult  male 
Hybrid  III  dummies  on  a  sled.  The  sled 
is  accelerated  very  rapidly  backwards 
(relative  to  the  direction  that  the 
occupants  would  be  facing)  by  a  piston 
mounted  in  fixmt  of  the  sled,  thus 
simulating  the  deceleration  that  would 
be  experienced  in  a  30  mph  crash.  The 
standard  specifies  the  ranges  within 
which  the  level  of  acceleration  must  fall 
at  stated  time  intervals.  This  is  referred 
to  as  the  "sled  pulse."  The  standard 
specifies  ranges,  instead  of  an  exact 
single  level  of  acceleration  since 
defining  an  exact  sled  pulse  is 
impracticable  due  to  vehicle  and 
equipment  variations.  The  ranges  of 
acceleration  at  each  moment  of  the  test 
collectively  define  a  corridor  within 
which  the  actual  test  acceleration  must 
fall.  The  air  bags  are  triggered  20  ms 
after  the  sled  acceleration  reaches  0.5  g. 
The  standard  also  specifies  neck  injury 
criteria  for  the  dummies. 

When  the  final  rule  was  issued, 
neither  the  agency  nor  the  automotive 
industry  had  much  experience  with  full- 
vehicle  sled  testing.  Therefore,  some  of 
the  test  coiiditions  and  definitions  used 
in  the  procedure  were  only  partially 
defined.  When  manufacturers  began  to 
follow  the  optional  sled  test  procedure, 
they  encountered  problems.  Recently, 
several  manufacturers  approached  the 
agency  requesting  clarifications  of 
technical  issues  involving  the  final  rule. 
The  following  is  a  discussion  of  these 
technical  issues. 

n.  Issues 

Two  manufacturers  and  a  vehicle  test 
laboratory  have  approached  the  agency 
with  specific  questions  concerning  the 
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sled  test.  In  April.  Morton  International 
Automotive  Safety  Products  (Morton) 
ttpproached  the  agency  with  questions 
(iQnceming  the  test  setup  and  the  neck 
ikijury  criteria.  On  Jime  10. 1Q97.  Honda 
visited  NHTSA  and  presented  specific 
concerns  similar  to  Uie  Morton 
(^jiestions.  dealing  with  the  test  setup 
^^d  the  neck  injiuy  measurement, 
nda  has  also  submitted  a  request  for 
terpretation  for  three  of  their  issues,  in 
etter  dated  June  30. 1997.  On 
September  12. 1997,  the  Motor  Industry 
^^iesearch  Association  (MIRA)  sent 
HTSA  a  letter  reporting  a  problem 
th  the  definition  of  "time  zero."  The 
llowing  is  a  discussion  of  these  issues. 

Practicality  of  Sled  Testing  a  Full 
ihicle 

Morton  and  Honda  believe  that  a  full 
Chicle  may  exceed  the  system  size  and 
Weight  capacity  of  a  smaller  sled  system 
pDwered  by  a  12-inch  piston.  Sled 
s;  rstems  are  classified  by  the  size  of  the 
propulsion  system.  For  example,  they 
are  referred  to  as  a  12-inch  or  a  24-inch 

iameter  piston.  The  larger  a  piston's 
ameter.  the  more  wei^t  the  sled  can 
indle  without  exceeding  its  design 
tiarameters.  The  agency's  Vehicle 
Research  and  Test  Center  uses  the 
jltransportation  Research  Center  (TRC) 
^ed,  which  is  equipped  with  a  24-inch 
piston.  Most  other  sled  facilities  are 
equipped  with  a  12-inch  piston.  Morton 
and  Honda  suggested  that  the  weight  of 
a  vehicle  plus  a  2000-pound  carriage 

ay  exceed  the  7,000  pound  capacity  of 

ime  12-inch  sled  systems. 

The  agency  considered  this  issue  in 

e  final  rule  (at  62  FR 12971): 

AAMA,  Subaru,  and  Volvo  stated  that 
nu&ctuTBrs  typically  conduct  partial 

hide  tests.  Nevertheless,  AAMA  stated  that 
Mich  sled  tests  could  be  conducted  on  either 
tie  full  vehicle  or  partial  vehicle.  Similarly, 
Fbrd  stated  that  "audit  testing  with  an  entire 
Vehicle  on  a  sled  would  be  acceptable,  even 
though  vehicle  manufiactuTers  typically  test 
with  only  the  passenger  comparbnent  or  the 
Etont  portion  of  the  passenger  compartment." 
AVS  [Technologies]  and  Morton  stated  that  it 
11 1  impractical  and  infeasible  to  test  the  entire 
Uehicle  on  the  sled  given  a  vehicle's  weight 

atadsize. 

I  •  •  • 

I  The  agency's  Vehicle  Research  Test  Center 
VRTC)  has  analyzed  the  size  and  power  of 
the  equipment  used  to  conduct  sled  tests. 
Based  on  the  available  infonnation.  the 
agency  believes  that  the  current-design  sled 
at  Transportation  Research  Center  (TRC)  can 
be  used  to  evaluate  a  fiill  vehicle's  response 
10  a  125  nu  pulse.  Memoranda  in  the  docket 
summarize  discussions  between  agency  and 
general  Motors  personnel  indicating  that  the 
readily  available  12  inch  diameter  cylinder 
Isled  is  capable  of  producing  the  required 
acceleration  pulse  for  any  complete  vehicle 
•ibject  to  Standard  No.  208. 


The  agency  still  does  not  have 
specific  evidence  to  indicate  that  a  full 
range  of  vehicle  sizes  cannot  be  tested 
on  (txe  smaller  test  sleds.  Neither 
Morton  nor  Honda  reported  that  the 
full-vehicle  test  would  exceed  the 
power  requirement  or  the  safety 
parameters  of  their  sleds. 

The  agency  notes  that  manufacturers 
can  reduce  the  weight  of  the  vehicles  in 
their  tests  if  they  choose,  because  only 
the  agency  compliance  tests  are  required 
to  use  the  full  vehicle.  Vehicle 
manufacturers  are  sufficiently  familiar 
with  their  vehicles  to  be  able  to  remove 
vehicle  components  during  certification 
testing  that  would  not  contribute  to  the 
vehicle  structiu^.  and  therefore  would 
not  affect  the  restraint  system 
performance  during  NHTSA 's 
compliance  test.  For  example,  the 
agency  does  not  believe  that  the  engine 
block  head  contributes  to  the 
performance  of  the  restraint  system 
during  the  sled  test.  To  stay  within  the 
corridor,  NHTSA  will  normally  have  to 
secure  the  engine.  In  addition,  S13.4 
specifies  that  NHTSA  will  remove  the 
tires  and  wheels  prior  to  the  sled  test. 
Removing  these  components  could 
reduce  the  mass  of  the  test  vehicle,  if 
the  manufacturers  so  chose. 

Both  Morton  and  Honda  stated  that 
the  excessive  weight  would  make  it 
difficult  or  impossible  for  their  facilities 
to  achieve  the  specified  pulse  within  the 
specified  corridor.  This  final  rule 
clarifies  the  definition  of  "Time-Zero." 
to  make  it  easier  for  test  facilities  to 
achieve  the  specified  pulse. 

Morton  and  Honda  also  raised  the 
issue  of  whether  the  lengths  of  some 
vehicles  would  exceed  the  12-foot-8led 
length.  Apparently,  some  facilities  are 
designed  with  the  firont  of  the  sled 
directly  in  contact  with  a  wall.  This  is 
sufficient  when  testing  partial  vehicles, 
but  a  full  vehicle  may  hang  over  the 
front  of  the  sled,  and  interfere  with  the 
sled  contacting  the  propulsion  system. 
The  agency  believes  any  test  laboratory 
could  overcome  this  problem  by  adding 
an  extension  either  to  the  front  of  the 
sled  or  to  the  end  of  the  piston  driving 
the  sled. 

2.  Securing  the  Vehicle  Parts 

To  ensure  that  the  specified  sled 
pulse  is  achieved,  the  vehicle  and  its 
components  mtist  accelerate  as  a  rigid 
unit.  Both  Morton  and  Honda  asked 
whether  they  could  secure  the 
transmission  and  engine  to  the  frame  of 
the  vehicle.  Honda  provided 
comparative  sled  pulse  plots  showing 
the  variation,  including  an  acceleration 
trace  spike,  caused  by  the  "floating" 
components. 


The  agency  agrees  that  it  is 
appropriate  to  secure  masses  that  are 
not  rigidly  secured  prior  to  the  sled  test. 
As  Honda  pointed  out.  large  parts  that 
shift  during  a  test  will  cause  sled 
acceleration  trace  variations  and 
repeatability  problems.  Shifting  masses 
will  cause  vibrations  and  variations  in 
the  acceleration  traces.  These  vibrations 
will  appear  as  "blips"  in  the  traces. 
They  may  even  be  significant  enough  to 
go  outside  of  the  test  corridor.  In  one  of 
the  agency's  research  sled  tests,  the 
agency  ol^rved  shifting  of  the  vehicle 

body. 

Tnis  conclusion  about  the 
appropriateness  of  securing  masses  that 
are  likely  to  shift  during  the  test  was 
evident  in  the  final  rule,  in  which  the 
agency  noted  in  response  to  similar 
concerns  firom  Ford  that  "if  necessary, 
the  frame  of  a  vehicle  will  be  rigidly 
attached  to  the  vehicle  body  during 
testing  such  that  the  specified  pulse  is 
registered  on  the  vehicle  body."  This 
conclusion  was  reflected  in  the  agency 
compliance  test  procedure  (TP-208S- 
01,  Laboratory  Test  Procediue  for 
FMVSS  208,  Occupant  Crash  Protection 
Sled  Test)  which  includes  instructions 
for  securing  "the  engine,  transmission, 
axles,  and  exhaust  to  either  the  vehicle 
body,  vehicle  frame,  interface  fiiame  or 
sled.  If  the  vehicle  has  a  frame,  rigidly 
attach  the  body  to  the  fiame.  If  the 
vehicle  is  not  attached  directly  to  the 
sled,  rigidly  attach  the  vehicle/interface 
frame  unit  to  the  sled." 

However,  the  agency  now  agrees  that 
the  specification  of  rigid  seciuement 
should  have  been  reflected  in  the 
standard  itself,  rather  than  just  in  the 
compliance  test  procedure.  Therefore. 
NHTSA  is  adding  a  provision  to  the 
standard  on  vehicle  securing.  The 
agency  emphasizes  that  the  sole 
objective  of  securing  the  vehicle 
components,  and  of  removing  some 
unsecured  components,  is  to  produce  a 
crash  pulse  within  the  corridor.  Which 
components  are  secured  or  removed  and 
how  they  are  secured  is  within 
NHTSA's  discretion.  Any  crash  pulse 
within  the  corridor  is  sufficient 
evidence  that  the  test  procedures  were 
followed  and  that  the  vehicle's 
components  were  rigidly  secured  and 
that  shifting  of  masses  was  adequately 
addressed. 

Morton  had  suggested  cutting  the 
vehicle  at  the  firewall  and  welding  it  to 
a  bulkhead-type  fixture.  The  agency 
intended  no  such  radical  alteration  of 
the  vehicle  structiue.  and  will  not  do 
this  in  its  compliance  tests.  There  is  no 
clear  way  of  defining  this  alteration. 
Further,  the  alteration  may  change  the 
performance  of  the  vehicle  restraint 
system.  The  agency  notes  again  that  the 
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vehicle  manufacturer  has  the  option  of 
using  data  from  certification  testing 
which  deviates  from  NHTSA's 
compliance  test  procedure  in  the  way 
Morton  suggests.  However,  in  this  case, 
the  manufacturer  may  want  to  have  a 
larger  margin  of  compliance  to 
compensate  for  the  greater  deviation 
from  the  test  procedures. 

3.  Potential  Residual  Test-Buck  Damage 
Resulting  From  "Pulse  Tuning" 

In  determining  whether  the  sled  pulse 
will  stay  within  the  specified  pulse 
corridor,  laboratories  have  been 
conducting  pre-test  sled  runs.  These 
"dry  runs"  may  potentially  result  in 
residual  damage,  such  as  roof 
deformation,  that  would  afliect  test 
repeatability.  Morton  requested 
permission  to  remove  all  non-structural 
underbody  components,  the  rear-end 
suspension  assembly,  and  the  engine, 
and  then  add  an  L-shaped  mounting 
surface  and  secure  the  structural 
stabiUty  of  the  frame,  including  the  roof 
Une. 

The  agency  does  not  intend  to 
conduct  pre-runs  or  preliminary  sled 
tests  during  compliance  tests.  The 
agency  is  concerned  with  the 
repeatability  of  the  results  of  a  test  using 
a  vehicle  that  has  already  been  exposed 
to  the  effects  of  a  pre-run  or  preliminary 
sled  test.  Therefore,  NHTSA  will  not 
base  any  enforcement  action  on  the 
failure  of  a  vehicle  to  meet  the  sled  test 
requirements  unless  that  vehicle  failed 
its  initial  test. 

As  to  the  request  by  Morton  to  permit 
vehicle  modifications  to  ensure 
repeatabiUty  in  multiple  tests,  a  change 
in  the  test  procedure  is  not  necessary  to 
enable  Morton  to  make  those  changes. 
While  Morton  can  deviate  from  the 
specified  test  procedure,  vehicle 
modifications  such  as  the  removal  of 
structural  components  may  lead  to  test 
setup  confusion  and  test  variability. 
Since  the  agency  does  not  plan  to  make 
such  modifications,  it  does  not  need  to 
amend  the  standard  to  permit  the 
agency  to  make  them. 

4.  Where  to  Measure  for  Neck  Injury 
Criteria 

Paragraph  S13.2  of  the  final  rule 
specifies  the  neck  moments  be 
"measured  with  the  six  axis  load  cell." 
Morton  and  Honda  pointed  out  that  the 
final  rule's  neck  measurement 
procedure  and  the  procedure  under 
S572.33  (the  neck  section  in  Part  572, 
Anthropomorphic  Test  Devices,  or  test 
dummies)  may  appear  to  differ.  In 
572.33,  the  neck  moments  are  defined  at 
the  occipital  condyle 
(Moment=My  -  0.058  x  Fe).  (The 
occipital  condyle  is  located  on  the  skull 


where  it  meets  the  first  vertebra,  instead 
of  higher  up  where  the  load  cell  is 
located.)  Morton  and  Honda  believe  the 
proper  procedure  should  have  been  the 
one  specified  in  S572.33. 

Honda  and  Morton  are  correct. 
Although  the  measurement  is  indeed 
made  with  the  load  cell,  the  value 
ultimately  calculated  is  the  moment  at 
the  occipital  condyle,  instead  of  the 
moment  at  the  load  cell.  The  NPRM, 
and  the  source  docimient  referenced  in 
the  NPRM  (AGARD  Conference 
Proceedings  of  NATO,  July  1996,  titled 
"Anthropomorphic  Dummies  for  Crash 
and  Escape  Systems")  base  the  criteria 
for  the  flexion  bending  moment  and  the 
extension  bending  moment  on  the 
values  measured  by  the  load  cell  as 
corrected  to  represent  the  moment  at  the 
dummy's  occipital  condyle.  However, 
there  was  no  mention  of  this  correction 
in  the  final  rule.  Biomechanical 
references  ■  deal  with  the  measurement 
at  the  occipital  condyle,  not  at  the 
transducer,  as  the  appropriate  location 
when  referring  to  neck-head  movement 
on  a  dummy.  Additionally,  the  location 
of  the  transducer  may  shift,  depending 
on  the  dummy  design,  and  may  be 
difficult  to  define.  An  additional 
indication  of  the  agency's  intention  was 
the  subsequent  May  20, 1997  Interim 
Final  Rule  (62  FR  27511),  which 
upgraded  the  neck  instrumentation  on 
the  Hybrid  III  dummy.  It  specified  the 
conversion  calculation  in  S572.31(a)(3) 
for  adjusting  the  neck  moment  fitim  the 
point  of  measurement  within  the 
transducer  to  the  occipital  condyle. 
Therefore,  there  is  ample  evidence  that 
the  neck  moment  injury  criteria  value 
was  intended  to  be  the  value  at  the 
occipital  condyle,  not  at  the  transducer. 
The  rule  is  being  amended  to  specify 
this  explicitly. 

5.  Definition  of  Time  Zero 

Honda  and  MIRA  stated  that  the  final 
rule  was  unclear  regarding  the 
definition  of  the  Time-Zero  (T-0,  or 
start)  for  the  actual  sled  test.  They  asked 
whether  Time-Zero  in  Figure  6  of  the 
final  rule  sled  pulse  represents  (a)  the 
instant  when  the  sled  system  in 
activated,  or  (b)  the  instant  when  the 
sled  reaches  0.5  g's.  They  believe  there 
are  problems  in  either  case.  If  T-0  is  the 
time  when  the  sled  is  activated,  some 
sleds  will  have  extreme  difficulty  fitting 


>  "To  assess  the  fore.«nd-aft  bending  biofidelity  of 
the  neck  *  *  *.  The  resulting  moment  about  the 
occipital  condylar  axis  versus  the  head  to 
pendulum  angle  must  lie  within  the  prescribed 
corridor."  Advisory  Group  for  Aerospace  Research 
and  Development  (AGARD)  Advisory  Report  330, 
Anthropomorphic  Dummies  for  Crash  and  Escape 
System  Testing.  AGARD-AR-330,  North  Atlantic 
Treaty  Organization. 


in  the  corridor.  If  T-0  is  the  point  at 
which  the  sled  reaches  0.5  g's,  initial 
noise  in  the  acceleration  curve  as  the 
sled  begins  moving  makes  measurement 
difficult.  (This  point  was  raised  above, 
in  issue  1).  Some  laboratories  reportedly 
use  1.0  g's  as  a  timing  point,  vkrith 
adjustments  back  to  the  approximate  0.5 
g  point. 

For  the  purposes  of  discussion,  four 
start  times  could  conceivably  be  used: 
(1)  T-0Aciivaiion,  the  moment  the  sled 
electronics  are  activated,  (2)  T-OMo«meM. 
when  the  sled  begins  moving,  which 
also  represents  the  start  of  the  test 
calculating  a  Delta  V  value,  (3)  T-Omt. 
which  represents  the  start  of  the  test  for 
fitting  the  pulse  corridor  to  the 
acceleration  curve,  and  (4)  T-OAir-b*,, 
start  of  timing  for  the  air  bag 
deployment  count-down. 

'The  time  when  the  sled  system  is 
activated,  T-OActwwion.  is  not  relevant  to 
the  performance  criteria  of  the  sled 
pulse.  When  the  system  is  activated, 
there  is  a  lag  time  until  the  system 
actually  starts  moving.  This  response  lag 
is  due  to  the  fact  that  the  electrical  and 
mechanical  systems  of  the  sled  do  not 
react  instantaneously. 

Figure  6  of  the  March  19  final  rule 
indicates  that  the  test  begins  when  the 
sled  actually  starts  to  move,  at  0.0  g 
acceleration,  but  that  too  is  impractical. 
In  its  Jujie  10  presentation,  Honda 
provided  initial  sled  pulse  traces  for 
both  the  VRTC  24-inch  piston  and  a  12- 
inch  piston.  These  traces  indicated  that 
the  24-inch  cylinder  sled  took  18.1 
milliseconds  to  achieve  0.5  g's,  yet  the 
corridor  ends  at  the  0.5  g's  level  at 
6.5625  ms.  Therefore,  even  the  faster 
acceleration  of  the  24-inch  sled  would 
be  outside  the  corridor,  if  T-Oxesi  started 
at  0.0  g  acceleration,  when  the  sled 
starts  to  move.  It  appears  that  even  after 
the  sled  begins  moving  (although  it 
moves  only  the  width  of  a  pencil  line), 
the  time  lag  before  it  begins  significant 
acceleration  is  so  great  that  no  existing 
sled  can  produce  an  acceleration  c\irve 
that  stays  within  the  corridor.  This  time 
lag  has  no  counterpart  in  rigid  barrier 
vehicle  crash  tests  because  the 
deceleration  is  instantaneous  when  the 
vehicle  hits  the  barrier.  The  figuie  in  the 
final  rule  portrayed  imrealistically  rapid 
increases  in  acceleration  fit)m  the  start 
of  movement. 

The  intent  of  the  sled  pulse  corridor 
is  to  ensure  a  specific  change  of 
acceleration  (g)  with  respect  to  time. 
The  important  portion  of  the  curve  for 
determining  fit  within  the  corridor  is 
not  the  smcdl  acceleration  that  occurs 
while  the  sled  systems  fully  charge,  but 
the  rapid  acceleration  that  occurs 
afterward.  The  final  rule  assumed  that 
manufacturers  would  be  able  to  produce 
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■ed  test  acceleration  ciuves  within  the 
aoiridor. 

1  To  carry  out  this  intent,  it  makes 
sense  to  shift  the  corridor  with  respect 
to  time  to  aUgn  it  with  the  true  sled 
[^ulse,  rather  than  having  the  sled  pulse 
Signed  with  the  corridor.  As  long  as  the 
shape  of  the  corridor  is  not  changed,  the 
icrash  pulse  will  be  no  different  from  the 
Standpoint  of  designing  safe  air  bags.  It 
Vill  just  be  easier  to  run  the  test, 
^thout  affecting  the  outcome.  To 
accomplish  the  process  of  fitting  the 
corridor  to  the  sled  pulse,  T-Otcm  should 
be  determined  by  a  specific  acceleration 
level  for  the  sled  which  corresponds  to 
$  time  at  which  the  most  rapid 
Acceleration  begins,  at  about  0.5  g's. 
Computationally  shifting  the  corridor  to 
ilign  with  the  curve  is  far  easier  than 
trying  to  mechanically  get  the  sled  pulse 
(urve  to  begin  rapid  acceleration  within 
the  corridor.  Starting  at  0.5  g  will  also 
^iminate  much  of  the  problem 
mentioned  above  in  issue  1  concerning 
loise  diuing  the  earliest  part  of  the  test 
icceleration. 

Therefore,  S13.1  and  Figvue  6  are 
jeing  amended  to  reflect  tiiat  the  sled 
test  start  time  for  pxirposes  of  meeting 
he  requirement  of  being  in  the  corridor, 
r-Orcst.  is  when  the  sled  achieves  0.5 
5's.  Many  test  laboratories  use  T-Oreii 
equal  to  a  specific  acceleration  (g)  level, 
often  0.5  g's.  The  vehicle  will  still  have 
to  achieve  the  specified  range  of 
acceleration  during  the  test.  Similarly, 
the  time  at  which  the  air  bag  fires  is 
only  relevant  if  it  relates  to  when  the 
sled  starts  accelerating  at  a  significant 
rate,  such  as  0.5  g's.  'Therefore,  the  air 
Mg  deployment  timing  should  also  be 
ibned  from  the  time  at  which  the  sled 
teaches  0.5  g  acceleration.  T-0Te«  and  T- 
OAir-bM  coincide. 
6.  Delta  V  Requirement 

Honda  asks  whether  the  agency  had 
intended  to  require  the  sled  to  adiieve 
a  velocity  of  28  to  30  miles  per  hour,  or 
just  to  stay  in  the  corridor.  In  other 
words,  it  asks  whether  the  final  velocity 
specified  in  Si  3.1  and  Figure  6  of  the 
&ial  rule  is  a  guideline  or  a 
requirement.  If  the  final  velocity  is  a 
requirement,  then  Honda  believes  it  is 
very  difficult  to  consistently  stay  in  the 
corridor.  It  also  asks  whether  the 
velocity  may  be  calculated  by 
integrating  the  acceleration  data  or  must 
the  actual  velocities  be  measured  with 
a  speed  device. 

"The  agency  clearly  intended  the 
specifications  for  the  final  velocity  to  be 
included  in  the  standard  as  a 
requirement  during  agency  compUance 
testing.  The  change  in  velocity  is 
specified  in  S13.1  and  in  Figure  6  of  the 
final  rule  as  Delta  V=30  (+0.  -  2  )  miles 


per  hour,  or  between  28  and  30  mph.  As 
discussed  in  the  preceding  section,  the 
agency  has  made  a  correction  that 
allows  the  pulse  corridor  to  be  moved 
to  fit  the  sled  pulse.  This  should  assist 
the  test  laboratories  in  keeping  within 
this  sled  pulse  corridor. 

The  agency  has  not  specified  a 
method  of  determining  the  Delta  V.  TRC 
measures  the  velocity  directly. 
However,  laboratories  without  the 
capability  to  directly  measure  velocity 
may  mathematically  calculate  the 
change  in  velocity  by  integrating  the 
entire  sled  pulse  starting  from  zero 
acceleration  (T-OMovemem)-  As  in  the 
March  19th  final  rule,  the  agency  docs 
not  recommend  a  specific  procedure. 

The  agency  notes  that,  even  though 
the  regulation  is  a  specification  of  the 
parameters  to  be  used  in  agency 
compliance  tests,  there  is  nothing  to 
preclude  vehicle  manufacturers  from 
actually  exceeding  the  change  in 
velocity  specified  in  the  standard.  The 
agency  would  consider  a  test  at  a 
higher-than-required  Delta  V  to  be  an 
acceptable  basis  for  certification. 

7.  Signal  Problems,  Filtering 

Honda  reports  that  it  is  hard  for  some 
laboratories  to  determine  the  exact  0.5  g 
level,  because  of  test  startup  noise. 
Probably  the  most  significant  problem  is 
that  the  air  bag  initiation  time  is 
determined  by  adding  20  milliseconds 
[+/  -  2  ms)  after  the  sled  achieves  0.5  g 
acceleration.  If  the  instnunentation  is 
incapable  of  discerning  the  point  at 
which  0.5  g  acceleration  is  reached,  the 
air  bag  activation  time  may  be  incorrect. 
Honda  pointed  out  that  much  of  the 
noise  in  the  instrumentation  occius  only 
at  the  beginning  of  the  test,  and  that  the 
problem  immediately  clears  up.  Honda 
reports  that  some  laboratories  are  timing 
the  air  bag  activation  from  1.0  g,  by 
applying  a  mathematical  time 
conversion  factor  to  account  for  the  time 
back  to  the  approximate  0.5  g  point, 
based  on  experience  with  the 
equipment. 

NHTSA  will  follow  the  Standard  No. 
208  test  requirements  during 
compliance  testing.  However, 
manufacturers  may  use  any  method 
during  testing  that  gives  them 
confidence  enough  to  assure  that  the 
vehicle  will  comply  when  tested  by  the 
agency.  No  clarification  of  the  rule  is 
necessary. 

8.  Loading  Requirements  and  Test 
Attitude 

Honda  asks  whether  the  loaded 
requirement  should  be  applied  to  the 
actual  sled  test,  or  to  be  used  just  prior 
to  the  test  to  determine  the  vehicle 
attitude. 


The  load  requirement  specified  in 
S8.1  of  FMVSS  208,  as  it  applies  to  the 
sled  test,  is  only  specified  for  pre-test 
loading,  to  determine  the  vehicle 
attitude.  The  vehicle  attitude  is  then 
used  for  defining  the  sled-moimting 
attitude.  As  discussed  in  Issues  1  and  2, 
the  sled  configiuation  may  be  slightiy 
modified  by  removing  fluids,  battery, 
and  unsecured  weight,  and  securing 
loose  parts,  but  these  modifications  will 
not  affect  the  test  attitude. 

m.  EChctive  Date 

The  agency  finds  that  there  is  good 
cause  to  make  this  rule  effective 
immediately.  These  amendments  do  not 
impose  any  new  requirements.  Instead, 
they  relieve  some  of  the  testing  burden 
imposed  on  the  manufacturers  by  the 
March  19. 1997  final  rule.  It  will  be 
easier  for  manufactiuers  to  test  by 
aligning  the  corridor  with  the  sled 
pulse,  as  spedfied  in  these 
amendments.  Also,  the  smooth  sled 
pulse  that  will  result  from  rigidly 
securing  the  engine,  transmissions, 
axles,  exhaust,  vehicle  frame,  and 
vehicle  body  and  removing  the  fluids, 
batteries  and  unsecured  components 
will  make  testing  easier.  A  delayed 
effective  date  would  impose  a  needless 
compliance  burden  on  the  vehicle 
manufacturing  industry  and  would 
provide  no  safety  benefits. 

IV.  Rulemaking  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

NHTSA  has  considered  the  impact  of 
this  correcting  amendment  under 
Executive  Order  12866  and  the 
De{>artment  of  Transportation's 
regulatory  policies  and  procedures.  This 
rulemaking  document  was  not  reviewed 
by  the  Office  of  Management  and 
Budget  (OMB)  under  E.0. 12866, 
"Regulatory  Planning  and  Review." 
This  dociunent  amends  an  action  that 
was  determined  to  be  "significant" 
under  the  Department  of 
Transportation's  regulatory  policies  and 
procedures  because  of  the  degree  of 
public  interest  in  this  subject.  However, 
today's  rule  simply  clarifies  the  existing 
requirements  and  makes  the  test 
procedures  easier  to  perform.  "This 
correcting  amendment  does  not  alter  the 
costs  or  benefits  of  that  rule 
significanUy.  It  merely  clarifies  the 
intended  application  of  the  rule  and 
provides  guidance  regarding  test 
procediu«s.  Therefore,  a  regulatory 
analysis  is  not  warranted. 

Regulatory  Flexibility  Act 

NHTSA  has  considered  the  effects  of 
this  rulemaking  action  luider  the 
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Regulatory  Flexibility  Act.  I  hereby 
certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
explained  above,  this  rule  will  not  have 
an  economic  impact  on  any 
miinufactiuer  or  other  entity,  except  for 
a  small  beneficial  impact  in  promoting 
ease  of  testing. 

This  correcting  amendment  slightly 
increases  manufacturer  flexibility  in 
testing.  Most  of  the  changes  are 
interpretations  and  clarifications  of  the 
existing  language,  not  changes  in 
requirements  that  impose  new  biudens. 
The  changes  in  requirements  are 
designed  to  make  vehicles  with  air  bags 
easier  for  manufacturers  to  test  their 
vehicles,  not  to  change  the  vehicle 
performance.  As  a  result,  some 
businesses  that  otherwise  would  have 
had  to  buy  sophisticated  testing 
equipment  will  not  need  to  do  so. 
Therefore,  there  will  be  no  new 
significant  impact  on  small  businesses. 

Executive  Order  12612  (Federalism) 

NHTSA  has  analyzed  this  rule  in 
accordance  with  the  principles  and 
criteria  contained  in  E.0. 12612.  and 
has  determined  that  this  rule  will  not 
have  significant  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511), 
there  are  no  requirements  for 
information  collection  associated  with 
this  final  rule. 

The  Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4)  requires 
agencies  to  prepare  a  written  assessment 
of  the  costs,  benefits  and  other  effects  of 
proposed  or  final  rules  that  include  a 
Federal  mandate  likely  to  result  in  the 
expenditure  by  State,  local  or  tribal 
governments,  in  the  aggregate,  or  by  the 


private  sector,  of  more  than  $100 
million  annually.  This  rule  does  not 
meet  the  definition  of  a  Federal 
mandate,  because  it  adds  no  additional 
cost  to  the  completely  permissive  final 
rule  which  it  is  clarifying. 

Civil  Justice  Reform 

This  final  rule  has  no  retroactive 
effect.  Under  49  U.S.C.  30103,  whenever 
a  Federal  motor  vehicle  safety  standard 
is  in  effect,  a  State  may  not  adopt  or 
maintain  a  safety  standard  applicable  to 
the  same  aspect  of  performance  which 
is  not  identical  to  the  Federal  standard, 
except  to  the  extent  that  the  State 
requirement  imposes  a  higher  level  of 
performance  and  applies  only  to 
vehicles  procured  for  the  State's  use.  49 
U.S.C.  30161  sets  forth  a  procedure  for 
judicial  review  of  final  rules 
establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

List  of  Subjects  in  49  CFR  Part  595 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 

In  consideration  of  the  foregoing, 
NHTSA  amends  49  CFR  part  571  as 
follows: 

1.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

Authority:  49  U.S.C.  322.  30111,  30115, 
30117,  30122  and  30166;  delegation  of 
authority  at  49  CFR  1.50. 

2.  Section  571.208  is  amended  by 
replacing  the  8th  sentence  of  §  13.1  with 
the  four  sentences  shown  below,  by 
revising  §  13.2.  and  by  adding  §  13.5  to 
read  as  follows: 


$  571 .208    Occupant  Crasli  Protection. 

•  •        •        •        * 

§  13.1.  Instrumentation  Impact  Test — 
Part  1 — Electronic  Instrumentation. 

*  *  *  The  total  change  in  velocity 
(Delta  V)  shall  be  determined  fi-om  the 
integration  of  the  entire  acceleration 
versus  time  curve  from  the  sled.  The 
Delta  V  shall  include  the  period  of  time 
in  which  the  sled  is  accelerating  to 

0.5  g.  All  points  on  the  acceleration 
versus  time  curve  at  and  beyond  0.5  g 
must  be  contained  within  or  on  the 
corridor  defined  in  Figure  6.  The  agency 
may  shift  the  curve  with  respect  to  time 
in  order  to  fit  the  ciuve  within  the 
corridor.  *  *  * 

§  1 3.2  Neck  injury  criteria.  A  vehicle 
certified  to  this  alternative  test 
requirement  shall,  in  addition  to 
meeting  the  criteria  specified  in  §  13.1. 
meet  the  following  injury  criteria  for  the 
neck,  measured  with  the  six  axis  load 
cell  (ref.  Denton  drawing  C-1709)  that  is 
mounted  between  the  bottom  of  the 
skull  and  the  top  of  the  neck  as  shown 
in  Drawing  78051-218.  in  the  unbelted 
sled  test: 

(a)  Flexion  Bending  Moment 
(calculated  at  the  occipital  condyle) — 
190  Nm.  SAE  Class  600. 

(b)  Extension  Bending  Moment 
(calculated  at  the  occipital  condyle] — 57 
Nm.  SAE  Class  600. 

•  *        *        •        • 

§  13.5.  Vehicle  Securing.  The  engine, 
transmissions,  axles,  exhaust,  vehicle 
frame,  and  vehicle  body  may  be  rigidly 
secured  to  the  vehicle  and/or  the  sled, 
and  fluids,  batteries  and  unsecured 
components  may  be  removed,  in  order 
to  assure  that  all  points  on  the  crash 
pulse  curve  are  within  the  corridor 
defined  in  Figure  6. 

*  •        •        *        • 

3.  Figure  6  is  revised  to  appear  as 
follows: 

BILUNQ  COOE  4aiO-6«-P 
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SLED  PULSe  WITH  MAXIMUM  AND  MINIMUM  CORRIDORS 


5  ms  O  0  O 


120  ms  O  0  6 


40m8@-18.2G 


TIME  (miUisaconds  or  ms) 


85  ms  Q  -18.2  6 


Sled  pulse  for  delta  V  =  30(+0,-2)  mph.  The  Time  Zero  for  the  test  is  defined  by  the 
point  when  the  sled  acceleration  achieves  -0.5  G's. 


SLED  PULSE  AND  COORDINATES 


REFERENCE  POINT 

tdns) 

ACCELERATION  (G) 

A 

0 

-2 

B 

40 

-18.2 

C 

85 

-18.2 

D 

130 

0 

E 

5 

0 

F 

55 

-16 

G 

70 

-16 

" 

120 

0.00 

Figure  6  -  Sled  Pulse  and  Coordinates 
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Issued  on:  December  18, 1998. 
Rkardo  Martinez, 
Administrator 

IFR  Doc  98-34249  Filed  12-24-98;  8:45  am) 
BIUMG  CODE  4t10-6»-C 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

49  CFR  Parts  1 146  and  1 147 
(STB  Ex  Parte  No.  62q 

Expedited  Relief  for  Service 
inadequacies 

agency:  Surface  Transportation  Board. 
ACTION:  Final  rules. 

SUMMARY:  The  Surface  Transportation 
Board  (Board)  is  issuing  final  rules 
establishing  procedures  for  obtaining 
temporary  alternative  rail  service  when 
there  has  been  a  substantial  measurable 
deterioration  or  other  demonstrated 
inadequ&cy  in  rail  service  provided  by 
the  incumbent  carrier. 
DATES:  These  rules  are  effective  January 
27.  1999. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Joseph  H.  E)ettmar,  (202)  565-1600. 
(TDD  for  the  hearing  impaired:  (202) 
565-1695.) 

SUPPLEMENTARY  INFORMATION:  In  April 
1998.  the  Board  conducted  hearings,  at 
the  request  of  Congress,  to  examine 
issues  of  rail  access  and  competition  in 
today's  railroad  industry.  A  recurring 
complaint  voiced  by  rail  shippers  at 
those  hearings  was  the  delay  and 
ineffectiveness  of  existing  procediues 
for  obtaining  relief  from  localized 
service  failtnes,  and  the  railroads  agreed 
that  we  should  reexamine  how  such 
service  failiu«s  can  best  be  addressed.' 
Accordingly,  in  a  notice  of  proposed 
rulemaking  in  this  proceeding  served 
May  12. 1998,  and  pubUshed  in  the 
Federal  Register  on  May  18, 1998  (63 
FR  27253)  {May  Notice),  we  sought 
comments  on  a  proposal  to  establish 
expedited  procedures  for  shippers  to 
obtain  localized  temporary  alternative 
rail  service  from  another  carrier  when 
the  incumbent  carrier  cannot  properly 
serve  them. 

Under  the  proposed  procedmes, 
parties  could  seek  alternative  rail 
service,  under  49  U.S.C.  10705, 11102, 
or  11123,  when,  over  an  identified  time 
period,  there  has  been  a  substantial 
measurable  deterioration  in  the  rail 
service  provided  by  an  incumbent 
carrier.  We  did  not  list  particular  factors 


to  be  used  in  making  that  assessment,  or 
propose  a  specific  test  period,  but  rather 
sought  to  retain  the  flexibility  needed  to 
address  widely  varying  circumstances. 
We  explained,  however,  that  these 
procedures  were  not  meant  to  redress 
minor  service  disruptions,  but  rather 
would  be  directed  only  at  substantial 
service  problems  that  cannot  readily  be 
resolved  by  the  inciunbent  railroad. 
Petitioners  would  be  required  to  first 
discuss  and  assess  with  the  incumbent 
carrier  whether  adequate  service  would 
be  restored  within  a  reasonable  time 
(and,  if  not,  to  explain  why  not);  to 
obtain  from  another  railroad  the 
necessary  commitment'should  it  be 
afforded  access — to  meet  the  service 
needs;  and  to  describe  how  the  new 
service  could  be  provided  safely, 
without  degrading  service  to  its  existing 
customers  and  without  imreasonably 
interfering  virith  the  incumbent's  overall 
ability  to  provide  service.  Where  relief 
is  granted  and  the  incumbent  carrier  can 
later  demonstrate  that  it  has  restored,  or 
is  prepared  to  restore,  adequate  service, 
it  could  petition  to  terminate  that  relief. 

In  a  supplemental  notice  of  proposed 
rulemaking  served  October  15, 1998, 
and  published  in  the  Federal  Register 
on  October  20, 1998  (63  FR  55996) 
{October  Notice),  we  sought  comments 
on  a  request  by  the  American  Short  Line 
and  Regional  Railroad  Association 
(ASLRRA)  for  similar  expedited 
procedures  for  Class  n  and  Class  III 
railroads  to  obtain  temporary  access  to 
an  additional  carrier  under  similar 
circumstances. 

We  have  received  comments  in 
response  to  both  the  May  Notice^  and 


'  See  Review  of  Rait  Access  and  Competition 
Issues,  STB  Ex  Parte  No.  575  (STB  served  Apr.  17, 
19M)  {Review),  slip  op.  at  6-7. 


'Comments  were  submitted  by  ACE  Cogeneration 
Coni(}aiiy  (ACE);  Alliance  for  Rail  Competition; 
AmerenUE;  ASLRRA;  Arkansas.  Louisiana  A 
Mississippi  Railroad  Company  (ALftM);  Association 
of  American  Railroads  (AAR);  BHP  Copper  Inc. 
(BHP);  California  Public  Utilities  Commission 
(CPUC);  Cemex  USA  Management.  Inc.  (Cemex); 
Chemical  Lime  Company  (CLC);  Chemical 
Manufacturers  Association  (CMA);  Edison  Electric 
Institute,  Farmland  Industries,  Inc.  and  The 
Fertilizer  Institute  (Edison-Farmland-Fertilizer); 
Empire  Electric  District  Company  (Empire);  Entergy 
Services,  Inc.  and  Entergy  Arkansas.  Inc.  (Entergy); 
International  Paper  Company  (IPC);  Lower  Colorado 
River  Authority  and  the  City  of  Austin,  TX  (LCRA); 
National  Grain  and  Feed  Association  (NGFA); 
National  Industrial  Traffic  League  (NTTL);  National 
Lime  and  Stone  Company;  National  Mining 
Association  (NMA);  North  Dakota  Grain  Dealers 
Association,  North  Dakota  Public  Service 
Commission,  and  North  Dakota  Wheat  Commission 
(North  Dakota);  Ohio  Rail  Development 
Commission,  Public  Utilities  Commission  of  Ohio, 
and  Ohio  Attorney  General  Antitrust  Section;  PP4L, 
Inc.  (PP4L);  Shell  Oil  Company  and  Shell  Chemical 
Company  (Shell);  Society  of  Plastics  Industry,  Inc. 
(SPI);  Swanson-Superior  Forest  Products.  Inc.; 
United  States  Department  of  Agriculture;  United 
States  Department  of  Transportation  (DOT);  United 
Transportation  Union  (UTU);  U.S.  Clay  Producers 
Traffic  Associations.  Inc.  (US  Clay);  Joseph  C 
Szafao,  for  and  on  behalf  of  United  Transportation 


the  October  Notice.^  The  comments 
express  near-universal  support  for  both 
proposals,^  although  the  commenting 
parties  differ  somewhat  on  what  the 
rules  should  provide  and  how  they 
should  be  applied.  After  considering  the 
comments.'  we  are  clarifying  and 
modifying  the  earlier  proposals  and  are 
adopting  the  rules  set  forth  below,  to  be 
codified  at  49  CFR  Parts  1146  and  1147. 

Discussion  and  Conclusions 

Overview 

The  procedures  we  are  adopting  here 
are  designed  to  enable  the  Board  to 
provide  temporary  relief  from  serious, 
localized  railroad  service  problems 
more  quickly  and  effectively.  They  do 
not  provide  permanent  remedies;  to  the 
contrary,  they  include  specific 
procedures  for  terminating  the  relief  as 
soon  as  the  incumbent  carrier  is  ready 
and  able  to  serve  the  traffic  again. 
Moreover,  they  are  not  intended  to 
address  demands  for  more  competitive 
service.  The  "competitive  access" 
regijdations,  at  49  CFR  1144,  remain 
available  for  obtaining  more  permanent 
relief  where  the  incumbent  railroad  has 
acted  in  a  way  "that  is  contrary  to  the 
competition  policies  of  49  U.S.C. 
lOlOlf]  or  is  otherwise 
anticompetitive,"  49  CFR  1144.5<a)(l)(i), 

Choice  of  Remedies 

In  the  May  Notice  we  proposed  a 
single  set  of  procedures  imder  which 
parties  could  seek  temporary  alternative 
rail  service  under  either  the  "access" 
provisions  of  sections  10705  or  11102  or 
the  "emergency  service"  provisions  of 


Union-Ulinois  Legislative  Board  (UTU-IL);  and 
Western  Coal  Traffic  League  (WCTL). 

Replies  were  filed  by  AL4M;  AAR;  BHP;  CPUC; 
Empire;  Entergy;  IPC;  LCRA;  NITL.  CMA,  Edison- 
Farmland-Fertilizer,  NMA,  SPI,  US  Clay. 
AmerenUE,  and  PP&L  (NITL  et  al.);  Shell;  and 
WCTL. 

^  Supplemental  comments  were  filed  by  AL&M; 
CPUC;  Cemex;  Edison-Fertilizer,  Empire;  Farmrail 
System,  Inc.  (Farmrail);  NGFA;  NITL;  Reagent 
Chemical  A  Research,  Inc.;  UTU;  UTU-IL;  WCTU 
and  Western  Railroad  Company,  Inc. 

Supplemental  replies  were  filed  by  AAR; 
ASLRRA;  Edison-Fertilizer  Farmrail;  and  DOT. 

*  UTU-IL  is  the  only  commenter  opposing  the 
proposals.  It  argues  that  new  procedures  are ' 
unnecessary.  Its  assertion,  however,  is  belied  by  the 
overwhelming  consensus,  expressed  in  the 
comments  of  the  shipper  and  railroad  communities 
alike,  that  such  procedures  would  be  useful  and 
would  assist  parties  in  overcoming  temporary 
service  problems. 

We  also  note  that  the  national  UTU,  while 
voicing  "serious  concerns"  about  issues  that  could 
arise  in  individual  cases  regarding  safety  and 
adverse  effects  on  rail  employees,  does  not  oppose 
the  proposals. 

'  Individual  suggestions  or  arguments  not 
specifically  refisrenced  here  are  embraced  by  our 
general  discussion  in  this  decision  setting  forth  tha 
positions  of  various  groups  and  our  response 
thereto. 
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set  ion  11123.  Under  section  10705(a), 
the  Board  has  broad  authority  to 
prescribe  alternative  through  routes 
when  we  "consider!]  it  desirable  in  the 
Ilic  interest."  Similarly,  under 
iion  11102,  we  have  broad  authority 
irder  the  use  of  another  carrier's 
„^^  ial  facilities  (in  subsection  (a))  or 
to  Order  switching  arrangements  (in 
subsection  (c))  when  we  find  such 
arrangements  "to  be  practicable  and  in 
thia  public  interest."*  Finally,  we  have 
veny  broad  authority  imder  section 
lil23  to  direct  the  handling  of  traffic 
and  the  use  of  rail  facilities  for  a  limited 
time  (not  more  than  270  days)  when 
thare  is  an  "emergency  situation" 
causing  "substantial  adverse  effects  on 
shijppers,"  or  "on  rail  service  in  a 
rej^on"  of  the  cotmtry,  or  when  a  rail 
o^er  "cannot  transport  the  traffic 
o^red  to  it  in  a  manner  that  properly 
serves  the  public."  '  We  explained  that 
providing  a  choice  of  relief  would  afford 
fl^^bility  in  addressing  individual 
imstances.^ 
_\.R  argues  that  temporary  relief  for 
_  .^  dee  problems  may  only  be  afforded 
under  section  11123,  and  not  imder 
sd<^ons  10705  or  11102.  AAR  reasons 
thit,  because  section  11123  addresses 
emergency  sitiiations  requiring 
e:i|c|>edited  action  and  embraces  the  types 
of  Iservice  relief  that  would  be  available 
unjder  sections  10705  or  11102,  we 
cijmot  drcmnvent  the  limitations 
imposed  under  section  11123 — ^the  30- 
di^  reappraisal  requirement  and  the 
27 D-day  total  time  limit'— by  providing 
th^same  relief  imder  sections  10705  or 
lil*102. 

We  agree  with  AAR,  but  only  in  part. 
We  conclude  that  it  would  not  be 
apbropriate  to  provide  emergency 
sc  'vice  relief  imder  sections  10705  or 


i4We  may  also  order  switching  arrangements  upon 
a  finding  that  they  are  "necessary  to  provide 
competitive  service."  49  U.S.C.  11102(c).  However, 
at  boted  above,  the  rules  adopted  here  are  not 
deigned  to  address  such  needs.  A  party  seeking 
relief  based  on  a  desire  for  more  competitive  service 
iqi|st  proceed  under  the  "competitive  access"  rules 
at  «9  CFR  1144.5(a).  See  Intmmodal  Rail 
OMipeUtion,  1 1.C.C  2d  822  (1985),  affd  sub  nom. 
^timoie  GasB'Elec.  Co.  v.  United  States,  817  F.2d 
l(lt  (D.C.  Cir.  1987)  (adopting  the  competitive 
access  rules):  Midtec  Paper  Corp.  v.  Chicago  S-  N.W. 
"nuisp.  Co.,  3  I.C.C2d  171  (1986),  affd  sub  nom. 
MVtec  Paper  Corp.  v.  United  States.  857  F.2d  1487 
(DJC  Cir.  1988). 

11  As  we  explained  in  the  May  Notice,  although 
sfction  11123  typically  has  been  used  to  respond 
to  regional  service  emergencies,  it  is  not  limited  to 
regional  emergencies,  but  by  its  terms  is  also 
available  to  address  more  localized  situations. 

'  ^We  noted  that  the  relief  available  under  sections 
10705  and  11102  is  limited  in  nature  (for  example, 
trackage  rights  can  only  be  granted  to  terminal 
bcilities),  whereas  the  emergency  relief  available 
under  section  11123  is  limited  in  duration 
(NBtricted  to  a  maximimi  270-day  period)  but  not 
nature. 
49  U.S.C  11123(c)(1). 


11102  based  on  an  accelerated  or 
summary  process,  as  section  11123  is 
specifically  tailored  for  that  purpose. 
Indeed,  section  11123  permits  us  to  act 
immediately,  without  observing  normal 
due  process  procedures,  49  U.S.C. 
11123(b)(1),  but  our  actions  under  those 
circumstances  must  therefore  be  short- 
term  (not  to  exceed  270  days).  Under  the 
.rules  that  we  had  proposed,  and  those 
that  we  have  decided  to  adopt  in  Part 
1146  for  requests  brought  under  section 
11123,  significant  process  will  in  fact  be 
provided,'**  but  under  very  short  time 
frames  given  the  urgency  of  the 
situations  for  which  they  are  designed. 
It  is  therefore  appropriate  that  the  relief 
granted  be  limited  to  a  specific  duration, 
as  it  will  be  based  upon  the  limited 
record  that  can  be  developed  under 
such  a  tight  schedule. 

However,  contrary  to  AAR's  position, 
the  statute  does  not  preclude  us  from 
prescribing  alternative  service  under 
sections  10705  and  11102  to  alleviate 
service  problems  on  a  fuller,  less  hastily 
developed  record.  Inherent  in  the  power 
to  provide  permanent  relief  under  those 
sections  is  the  authority  to  provide  the 
lesser  included  remedy  of  temporary 
alternative  service.  Accordingly,  we 
have  decided  to  adopt  separate  rules,  in 
Part  1147,  under  which  requests  for 
temporary  alternative  service  under 
sections  10705  and  11102  based  on 
service  problems  will  be  entertained 
under  less  pressing  time  fiames,  and 
under  which  the  authority  granted  will 
be  temporary  but  not  limited  to  a 
specific  duration. 

Upon  the  adoption  of  these  new  rules, 
we  will  have  three  different  sets  of  rules 
under  which  parties  may  seek 
alternative  rail  service.  Each  set  of  rules 
will  serve  a  different  purpose.  The  Part 
1146  rules  will  apply  to  requests  for 
expedited,  short-term  emergency  relief 
under  section  11123."  The  Part  1147 
rules  will  apply  to  requests  for 
temporary  alternative  service  under 
sections  10705  or  11102.  on  a  more  fully 
developed  record,  to  address  serious 


'"The  incumbent  railroad  will  be  served  with  a 
copy  of  the  petition  for  relief  and  afforded  an 
opportunity  to  reply.  Moreover,  while  the  time  for 
filing  a  reply  is  short,  the  incumbent  will  receive 
additional  actual  notice,  because  the  petitioner  is 
required  to  discuss  the  service  problems  with  the 
incumbent  carrier  prior  to  filing  the  petition  for 
relief.  In  addition,  we  Mrill  issue  a  written  decision 
addressing  the  record  and  containing  our  findings. 

■  ■  Our  adoption  of  the  Part  1 146  rules  for 
handling  requests  for  localized  immediate  service 
relief  is  not  intended  to  preclude  us  from  handling 
broader,  regional  service  emergencies,  as  we  have 
in  the  past,  under  ad  hoc,  case-by-case  procedures, 
as  in  foint  Pet.  for  Service  Order.  STB  Service  Order 
No.  1518  (Oct  31, 1997).  modified  and  extended 
(Dec.  4, 1997),  further  modified  and  extended  (Feb. 
17  and  25,  1998),  terminated  with  wind-down 
period  Ouly  31. 1998)  [UP/SP  Service  Order). 


(but  not  necessarily  emergency)  service 
problems.  The  Part  1144  rules  will 
remain  available  for  requests  for  more 
permanent  alternative  service  under 
sections  10705  or  11102  to  address 
competitive  abuses. 

These  various  procedures  are  not 
mutually  exclusive;  parties  may  seek 
relief  under  more  than  one  set  of  rules. 
For  example,  parties  may  need 
temporary  access  under  Part  1147  to 
address  serious  ongoing  service 
problems  while  they  prepare  a  case  for 
more  permanent  alternative 
arrangements  under  Part  1144  to 
address  a  more  basic  underlying 
competitive  problem.  Or.  in  emergency 
situations,  parties  may  need  immediate, 
short-term  relief  under  Part  1146.  while 
they  pursue  longer-term  relief  through 
the  necessarily  slower  proceedings 
under  Part  1147  and/or  Part  1144.  In 
short,  to  obtain  both  immediate  and 
complete  relief,  multiple  proceedings 
may  be  needed,  requiring  a  separate 
record  to  be  developed  in  each 
proceeding.  This  is  necessary,  however, 
so  that  the  speed  of  the  process,  and 
extent  of  the  showing  required,  can  be 
appropriately  tailored  to  the  nature  and 
extent  of  the  rehef  sought.  Moreover,  we 
believe  that  the  resulting  selection  of 
procedures — Part  1146  for  expedited, 
short-term  emergency  relief;  Part  1147 
for  temporary,  service-based  access;  and 
Part  1144  for  permanent,  competition- 
based  access — will  be  both  fair  to  the 
interests  of  the  affected  railroads  and 
responsive  to  the  transportation  needs 
of  the  shippers  involved. 

Nature  and  Extent  of  Service  Problems 

The  comments  reflect  differing  views 
on  the  nature  and  extent  of  service 
problems  to  be  addressed  by  these  rules. 
AAR,  supported  by  UTU.  argues  for  a 
somewhat  more  restrictive  approach 
than  we  had  envisioned,  while  various 
shippers  advocate  a  broader  approach 
than  we  believe  is  appropriate.  We 
emphasize  that  the  temporary  service 
reUef  to  be  offered  under  these  rules  is 
meant  only  to  address  serious  service, 
problems  and  only  to  the  extent 
necessary  to  meet  a  demonstrated  need 
for  rail  service;  it  is  to  be  used  for 
restorative  or  alleviative  purposes  only, 
and  not  as  a  punitive  or  preventive 
measure. 

Thus,  we  reject  AAR's  attempt  to 
exclude  fix)m  the  reach  of  these  rules 
those  service  problems  for  which  the 
incumbent  railroad  is  not  at  fault. '^ 


■2  AAR  seeks  to  carve  out  service  reduction* 
caused  by  a  change  in  demand  for  rail  service  or 
by  other  shifts  in  market  conditions.  AAR  offers  th« 
following  examples  of  what  it  considers  to  be  major 
market  shifts:  the  Russian  grain  purchases  of  the 
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After  all.  the  potentially  ruinous 
impacts  on  affected  shippers  and 
connecting  carriers  of  not  having 
adequate  rail  transportation  generally  do 
not  depend  upon  the  root  cause  of  the 
carrier's  service  problems.  Moreover, 
because  this  temporary  relief  is  not  a 
punishment  against  the  incumbent 
railroad — the  relief  is  terminable  as  soon 
as  that  carrier  is  ready  and  able  to 
provide  adequate  service  itself — we 
need  not  assign  fault  for  service 
problems  in  order  to  provide  relief  from 
them. 

Similarly,  these  rules  are  designed 
only  to  address  serious  ongoing  service 
disruptions.  They  are  not  intended  to 
anticipate  problems  that  have  not  yet 
occurred  (and  might  not  occur),  as 
mentioned  by  AL&M.  Nor  are  they 
meant  for  situations  where  service  is 
adequate,  but  simply  not  up  to  the  level 
that  a  particular  shipper  or  connecting 
carrier  might  desire.  In  other  words, 
while  transportation  needs  are  crucial, 
individual  service  desires  are  not 
necessarily  the  proper  determinant  of 
the  adequacy  or  inadequacy  of  rail 
service,  as  some  shippers  have 
suggested. 

Many  comments  addressed  the  level 
of  service  problems  that  would  warrant 
relief  under  these  rules.  AAR  argues  that 
relief  should  be  restricted  to  instances  of 
"severe"  service  deterioration  '^ 
occurring  over  a  meaningful  time 
period  **  as  measured  against  an 


1970s;  shifts  in  traffic  due  to  coal  type  changes 
resulting  from  the  Clean  Air  Act;  and  the  primary 
market  for  Pacific  Northwest  lumber  changing  from 
Asia  to  the  Eastern  United  States. 

AAR  also  argues  that  car  supply  issues — such  as 
cw  acquisition,  allocation,  and  maintenance — 
should  not  addressed  in  these  rules,  as  they  can  be 
addressed  under  49  U.S.C.  11121  (under  which  we 
may,  after  a  hearing,  require  a  railroad  to  furnish 
safe  and  adequate  car  service  if  we  make  certain 
findings).  We  do  not  believe  that  section  11121 
precludes  us  from  taking  other,  temporary  measures 
to  enable  traffic  to  move  by  other  means  while  a 
carrier  confronts  its  own  car  supply  problems. 
Indeed,  section  11123  expressly  includes  a 
"shortage  of  equipment"  among  the  urgent 
aituationa  to  be  addressed  under  that  section. 

■'AAR  advocates  using  the  adjective  "severe"  so 
as  to  limit  relief  to  instances  of  a  major  service 
decline  and  to  prevent  the  rules  fat)m  being  used  as 
a  subterfuge  for  universal  "ofwn  access."  It  further 
suggests  that  this  is  necessary  to  avoid  chilling 
railroads  from  taking  initiatives  to  improve  service, 
out  of  fear  that  any  improvement  in  service  that 
cannot  be  sustained  will  serve  as  a  new  benchmark 
for  a  later  determination  that  service  has  since 
deteriorated.  We  plan  to  administer  these  rules  in 
such  a  manner  that  these  fears  should  not  be 
realized,  and  our  application  of  these  rules  in 
individual  cases  is.  of  course,  subject  to  judicial 
review. 

■«  AAR  argues  that  this  time  period  should  be  90 
day*,  to  distinguish  a  sustained  decline  in  service 
quality  from  the  ordinary  variability  of  rail  service. 
AAR  concedes,  however,  that  a  shorter  test  period 
could  be  appropriate  where  there  have  been 
"extreme  and  undisputed  service  breakdowns,"  as 
in  bankruptcies. 


appropriate  comparison  period. " 
Various  other  parties  advocate  a  looser 
standard  based  upon  the  particular 
needs  and  viewpoint  of  the  shippers 
involved.  Still  others  would  have  us  set 
out  in  advance  more  definitive  service 
standards,  presumptions  or  benchmarks 
that  would  entitle  petitioners  to  relief. 

We  do  not  believe  that  it  is  possible 
or  appropriate  to  attempt  to  delineate  or 
define  in  the  abstract  what  constitutes 
adequate  service  for  all  traffic  under  all 
circumstances  at  all  times.  Rather,  we 
remain  convinced  that  such  issues  are 
best  addressed  on  a  case-by-case  basis, 
imder  flexible  general  rules,  because 
transportation  needs  and  service 
difficulties  can  vary  substantially. 
Moreover,  we  believe  that  the 
"substantial  measurable  deterioration" 
language  we  had  proposed 
appropriately  describes  serious, 
objectively  determinable  service 
declines  for  which  relief  should  be 
available  imder  these  rules. 

However,  we  are  persuaded  by  the 
comments  that  there  may  be  an  equally 
compelling  need  for  relief  in  instances 
where  there  has  been  no  deterioration 
from  prior  service  levels  because  service 
has  been  continuously  inadequate  or 
because  there  are  new  rail 
transportation  needs  (by  newly  located 
shippers  or  existing  shippers  with 
changed  transportation  needs)  for  which 
adequate  service  is  not  being  provided. 
To  address  such  situations,  we  are  also 
providing  for  relief  from  "other 
demonstrated  inadequacy  in  rail  service 
provided  by  the  incumbent  carrier."  '<* 


ASLRRA  suggests  a  30-day  time  period,  arguing 
that  for  a  small  railroad  such  a  period  is  "extremely 
damaging  and  intolerable  . .  .  land]  long  enough  to 
rule  out  temporary,  minor  or  fleeting  service 
problems."  Various  shippers  urge  even  shorter  time 
periods. 

BHP  and  IPC  argue  against  a  specific  test  period, 
and  for  maintaining  the  flexibility  to  address 
varying  situations.  Wo  agree  that  it  is  not  necessary 
or  appropriate  at  this  time  to  prescribe  a  minimum 
period.  We  note,  however,  that  petitioners  have  the 
burden  of  demonstrating  the  inadequacy  of  the 
existing  service,  and,  presumably,  the  longer 
problems  continue,  the  easier  it  should  be  for 
petitioners  to  document  those  problems  and  to 
demonstrate  the  gravity  of  the  situation. 

"  AAR  suggests  that  the  base  period  for 
comparison  should  consist  of  several  equivalent 
time  intervals  over  a  span  of  prior  years,  in  order 
to  guard  against  a  ratcheted  approach  where  every 
temporary  improvement  in  service  that  results  trom 
seasonality  and  trafiic  ups  and  downs  could 
establish  a  new  baseline  standard.  Such  concerns, 
however,  can  and  should  be  addressed  on  a  case- 
by-case  basis.  Both  petitioners  and  the  incumbent 
carriers  should  submit  any  relevant  evidence  of 
instructive  base  periods  in  making  their  respective 
presentations. 

'*This  change  is  consistent  not  only  with  sections 
10705  and  11102,  but  also  section  11123(a),  which 
refers  to  transportation  "that  properly  serves  the 
public,"  and  with  the  railroads'  overarching 
common  carrier  obligation,  embodied  in  49  U.S.C 
11101(a},  to  provide  service  upon  reasonable 
request 


Available  Traffic 

AAR  argues  that  we  lack  authority  to 
provide  any  relief  for  transportation  that 
has  been  exempted  frtim  our  regidation 
pursuant  to  49  U.S.C.  10502  or  that  is 
the  subject  of  a  rail  transportation 
contract  under  49  U.S.C.  10709. 

AAR  is  clearly  wrong  with  respect  to 
exempt  traffic.  We  retain  full 
jurisdiction  to  deal  with  exempted 
transportation,  as  we  can  revoke  the 
exemption  at  any  time,  in  whole  or  in 
part,  under  section  10502(d).  GS-T 
Terminal  Packaging  Co.  v.  Consolidated 
Rail  Corp.,  830  F.2d  1230. 1235  (3rd  Cir. 
1987),  cert,  denied,  485  U.S.  988  (1988). 
We  will  do  so  to  the  extent  required  to 
provide  relief  shown  to  be  justified 
imder  these  rules. 

As  for  transportation  that  is  provided 
under  a  rail  transportation  contract, 
AAR  is  correct  that  we  cannot  enforce, 
interpret,  or  disturb  the  contracts 
themselves,  nor  can  we  directly  regulate 
transportation  that  is  provided  under 
such  a  contract.  49  U.S.C.  10709(b),  (c). 
However,  where  no  transportation  is 
being  provided,  we  do  not  believe  that 
the  mere  existence  of  a  contract 
precludes  us  from  providing  for 
temporary  emergency  service,  upon  a 
proper  showing,  so  that  traffic  can  move 
while  any  contract-related  issues  are 
being  litigated  in  the  courts.  Moreover, 
there  may  be  other  instances  where  it  is 
possible  and  appropriate  to  exercise  our 
broad  regulatory  authority  to  ensure  that 
traffic  can  move,  as  in  the  recent  UP/SP 
Service  Order.  Thus,  we  are  not  inclined 
to  disavow  in  advance  any  possible 
exercise  of  jurisdiction.  Such 
jurisdictional  issues  are  best  left  to  a 
case-by-case  examination  and,  again, 
our  assertion  of  jurisdiction  in  any 
specific  case  will  be  subject  to  judicial 
review. 

Discussions  With  the  Incumbent  Carrier 

AAR  supports  the  requirement  that 
prospective  petitioners  discuss  service 
problems  in  advance  with  the 
inciunbent  railroad,  and  that  their 
petitions  address  the  reasons  why  the 
incvunbent  carrier  is  unlikely  to  restore 
adequate  rail  service  in  a  reasonable 
period  of  time.  AAR  suggests  adding  a 
further  requirement  that  the  petitioner 
act  responsibly,  cooperate  reasonably 
with  the  incumbent  railroad  to  allow 
provision  of  adequate  service,  and  not 
be  allowed  to  reject  reasonable 
alternatives  proposed  by  the  incumbent 
carrier  to  solve  the  service  problems. 

Some  commentors  take  a  different 
view.  WCTL  objects  to  imposing  an 
additional  burdens  on  petitioners. 
AL&M  submits  that  the  advance 
discussions  with  the  inciunbent  should 
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b  I  simply  for  the  purpose  of 
ei  I  ablisfaing  facts  about  the  service 
pr  )blem,  such  as  its  causes,  magnitude, 
ai  1  i  the  forecast  for  service  restoration; 
in  an  expedited  process,  they  argue, 
parties  should  not  have  to  engage  in 
deeper  discussions.  Shell  expresses 
cpbcem  that  requiring  projections  of 
when  service  will  be  restored  may  lead 
the  incumbent  railroad  to  project  dates 
that  it  knows  it  cannot  meet  in  order  to 
^^tall  the  introduction  of  an 
alternative  service  provider. 

We  see  no  need  to  reduce,  expand,  or 
otherwise  place  conditions  on  the 
requirement  that  was  proposed. 
Advance  discussions  between  the 
parties  are  indispensable.  They  may 
help  solve  or  ameliorate  the  service 
problems;  narrow  the  issues  in  dispute; 
at,  at  a  minimum,  enable  a  more 
complete  and  informative  record  to  be 
developed  upon  which  we  can  assess 
the  situation  and  the  proposal  for  relief. 
Ihus,  it  is  in  all  parties'  interests  to 
e^age  in  full,  good  faith  discussions.*'' 
A^y  allegations  that  either  party  is 
aciting  unreasonably  or  in  bad  faith  can 
ahd  will  be  considered  on  a  case-by-case 
s. 

mgements  With  an  Alternative 
ier 

Several  commentors  express  concern 
lut  the  requirement  that  a  petition 
include  a  commitment  from  another 
cerrier  to  provide  the  alternative  service. 
C:^A  suggests  that  a  potential 
adtemative  carrier  may  be  unwilling  to 
participate  because  taking  on  new 
business  for  a  short  period  of  time  may 
unattractive  financially.  Or  a  carrier 
y  be  hesitant  to  serve  for  fear  of 
liation  by  the  inciunbent  carrier, 
cularly  if  the  alternative  carrier  is  a 
all  railroad.  CMA  and  CPUC  suggest 
it  an  unwilling  carrier  be  required  to 
d}h)lain  its  objections  and,  unless  they 
aoe  reasonable,  we  should  order  it  to 
provide  service.  Because  the 
d(^operation  of  the  alternative  carrier  is 
e$sential,  we  must  reject  this  suggestion. 
As  we  explained  in  the  May  Notice,  at 
6.  even  temporary  access  is  a  serious 

Jmedy,  given  the  potentially  significant 
>erational,  safety,  and  financial 
iplications  for  the  carriers  involved. 
#6rcing  a  second  carrier  to  provide 
irvice  unwillingly  could  create  safety 
ncems,  impair  service  to  its 
stomers,  or  hurt  its  finances. 
BHP  and  IPC  seek  clarification  that  a 
shipper  can  seek  alternative  service 
B  am  any  entity  that  is  ready,  willing. 


and  able  to  provide  service,  including 
third-party  rail  switchers  or  other 
entities  that  may  not  be  certificated 
carriers.  ■*  AAR  objects,  arguing  that  a 
carrier  is  not  in  a  position  to  help  if  it 
does  not  own  its  own  infrastructure.  We 
do  not  foreclose  the  possibility  that 
third-party  rail  switchers  and  others  can 
provide  genuine  service  relief  in  certain 
ciramistances,  and  we  will  allow  any 
competent  carrier  to  serve,  provided  it 
can  do  so  safely.  However,  inasmuch  as 
an  entity  authorized  tmder  these 
provisions  will  be  required  to  interface 
directly  and  fully  with  other  rail  carriers 
as  common  carriers  by  rail,  the  entity 
authorized  to  provide  alternative  service 
should  be  a  carrier  certificated  by  the 
Board.  That  is  not  to  say,  as  noted,  that 
noncarrier  entities  would  be  foreclosed 
bom  participation,  only  that  such 
entities  would  be  required  to  use  our  7- 
day  notice  procedures  (at  49  CFR 
1150.31)  to  obtain  the  requisite 
operating  authority.  In  these 
circumstances,  and  in  order  to  expedite 
the  process  and  minimize  burdens  on 
temporary  operators,  filing  fees  for  such 
authority  will  be  waived. 

AAR  seeks  clarification  that  the 
alternative  carrier  must  be  able  to 
provide  better  service  than  the 
incumbent  carrier  is  currently 
providing.  We  consider  that  to  be 
implicit  in  the  reason  for  providing 
relief  imder  these  rules,  and  we  will 
deal  with  this  matter  on  a  case-by-case 
basis.  We  will  authorize  relief  where  the 
combination  of  the  alternative  carrier 
and  the  incumbent  carrier  will  provide 
better  service  than  the  incvunbent  carrier 
is  providing  by  itself.  In  this  regard,  we 
note  that  providing  authority  to  an 
alternative  carrier  does  not  supplant  the 
service  furnished  by  the  existing  carrier, 
but  rather  supplements  it. 

AAR  further  suggests  that  these  ndes 
should  apply  only  to  exclusively-served 
petitioners,  and  not  to  those  that  already 
have  access  to  an  alternative  carrier.  We 
agree  that  as  a  general  rule  no  relief  is 
necessary  for  petitioners  that  can  . 
already  access  another  carrier  capable  of 
handling  the  service  needs.  If  neither  of 
the  inciunbent  carriers  is  providing 
adequate  service,  however,  relief  under 
these  rules  is  not  foreclosed. 

Safe  Implementation 

Petitions  for  relief  under  these  rules 
must  show  how  the  altenutive  carrier 
would  provide  the  service  safely  and 
without  degrading  service  to  its  existing 


■^  We  agree  with  AAR  that,  as  port  of  the  pre- 
petition  communications,  the  parties  should  not 
withhold,  but  rather  should  make  fully  available  to 
e^h  other,  any  documentation  of  the  service 
l^^tory. 


ciistomers  or  uiueasonably  interfering 
with  the  incumbent's  overall  ability  to 
provide  service.  Several  of  the 
comments  specifically  addressed  this 
requirement. 

AAR  voiced  a  concern  that  alternative 
service  remedies  could  be 
counterproductive,  because  the 
inciunbent  carrier's  crews  would  have 
to  train  the  crews  of  the  alternative 
carrier,  or  the  incumbent  carrier's  crews 
might  have  to  be  diverted  from  other 
service  in  order  to  rim  the  trains  of  the 
alternative  carrier.  UTU  expressed 
concern  that,  particularly  where  the 
incumbent's  lines  are  already  congested, 
the  inexperience  of  employees  of  the 
alternative  carrier  on  the  incumbent's 
trackage  could  lead  to  greater  delays  or 
accidents.  UTU  asks  that  new  crews  be 
given  significant  training  whenever  an 
alternative  carrier  enters  another 
carrier's  lines.  BHP  and  IPC  agree  that 
having  the  crews  of  the  inounbent 
carrier  train  the  new  crews  or  run  the 
alternative  carrier's  trains  may  mpy  be 
necessary  for  safety  reasons,  but  they 
argue  that  we  should  not  deny  a  request 
for  alternative  service  relief  on  that 
basis.  And  of  course,  as  NlTL  notes, 
there  should  be  little  effect  on  an 
inciunbent  carrier's  operations  and 
safety  when  only  reciprocal  switching 
or  through  route/joint  rate  remedies  are 
sought. 

NITL  argues  that,  to  avoid  delay,  it 
should  be  the  responsibility  of  the 
incumbent  carrier,  not  the  petitioner,  to 
identify  and  address  likely  safety  issues, 
as  it  would  be  more  difficult  for  a 
shipper  to  anticipate  and  address 
operational  issues.  While  the  incumbent 
carrier  will  undoubtedly  wish  to 
address  any  such  issues,  the  alternative 
carrier  is  expected  to  anticipate  and 
address  them  as  well.  Therefore,  we 
believe  that  it  is  appropriate  to  have  the 
petition  describe  the  alternative  carrier's 
operational  plans  and  discuss  how  the 
proposed  operations  can  be  conducted 
safely."  Moreover,  the  carriers  involved 
need  to  discuss  with  each  other  how 
they  can  work  together  to  make  the 
alternative  service  work  smoothly,  and 
any  problems  or  disputes  should  be 
raised  and  dealt  with  as  early  in  the 
process  as  possible. 

Given  the  importance  of  safety  issues, 
DOT  asks  that  a  copy  of  petitions  be 
served  on  the  Federal  Railroad 


■■  BHP  and  IPC  assert  that  third-party  rail 
nritchers  are  fully  capable  of  operating  on  rail  lines 
and  moving  cars  in  and  out  of  a  shipper's  plant  and, 
in  emergencies,  can  safely  operate  over  an 
incumbent  railroad's  track  for  short  distances  to 
interchange  points. 


\ 


■*The  simple  one-page  commitment  suggested  by 
US  Clay  (consisting  merely  of  a  pledge  to 
adequately  and  safely  serve  the  trafTic)  would  not 
be  sufficient.  Advance  planning  will  be  necessary 
to  assure  safe  integration  of  the  operations  of  the 
alternative  carrier  and  the  incumbent  carrier.  We 
believe  it  is  appropriate  for  us.'o  require  the 
respective  carriers  to  demonstiate  that  they  have 
undertaken  the  requisite  plarming. 
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Administration  (FRA)  and  that  the 
parties  be  required  to  cooperate  with 
FRA  to  ensure  that  safety  is  not 
compromised.  We  agree  and  are  adding 
a  requirement  for  service  on  FRA.^o  and 
we  expect  parties  to  cooperate  hilly 
with  FRA. 

Finally,  AAR  argues  that  we  should 
impose  the  least  intrusive  remedy  that 
will  address  the  particular  service 
problem  presented.^'  Cemex,  on  the 
other  hand,  asks  that  we  provide  the 
best,  most  expeditious,  available  relief. 
We  beheve  it  is  best  to  maintain  the 
flexibility  to  weigh  issues  of 
intrusiveness,  feasibility,  effectiveness, 
and  speed  of  relief  on  a  case-by-case 
basis.  However,  it  is  worth  repeating  at 
this  jimcture  that  the  remedy  provided 
is  designed  to  most  effectively  address 
identified  service  problems,  not  to 
punish  the  incimibent  carrier. 

Compensation,  Rates  and  Divisions 

NTTL  argues  that  the  Board,  rather 
than  the  carriers,  should  set  the  amount 
of  compensation  to  be  paid  to  the 
incimibent  carrier  for  the  use  of  its 
property.  However,  that  would  be 
contrary  to  the  statute,  which  authorizes 
the  Board  to  set  compensation  only  if 
the  parties  cannot  agree  on  terms.  49 
U.S.C.  11102(a),  (c),  11123(b)(2). 

Various  parties  address  the  need  for 
the  incumbent  carrier  to  be  fairly 
compensated  if  it  is  required  to  provide 
services  and/or  facilities  to  the 
alternative  carrier.  NITL  et  al.  argue  that 
any  payment  to  the  incumbent  carrier 
should  be  limited  to  costs  incurred  by 
the  incumbent,  including  a  return  on 
investment,  and  not  include 
compensation  for  lost  profits.  They 
suggest  that  fair  compensation  can  be 
developed  from  our  railroad  cost 
accounting  system,  known  as  URCS.  We 
agree  that  the  incumbent  railroad  is 
entitled  to  fair  compensation  for 
whatever  services  and  facilities  it 
provides,  but  not  for  lost  profits  for 
service  it  is  not  providing.  Because  the 
type  of  access  to  an  incumbent  carrier's 
facilities  and  the  services  the  incumbent 
will  be  required  to  provide  to  an 
alternative  carrier  will  vary  widely, 
depending  on  the  service  inadequacy 


"UTU-IL  ask5  that  petitioners  also  be  required 
to  serve  their  petitions  on  employee  organizations 
and  to  include  unspecifled  employee  information  in 
the  petition.  However,  UTV-lh—a  local  legislative 
body  located  in  Illinois — would  not  be  the  entity  to 
receive  such  petitions  under  its  proposal,  and  no 
entity  that  would  baa  joined  in  the  request.  We  are 
reluctant  to  impose  unnecessary  burdens  on  the 
filing  of  these  petitions.  Moreover,  we  are  confident 
that  safety  issues  can  and  will  be  addressed  fully 
without  these  additional  requirements. 

''  AAR  notes  that  a  new  through  route  can  be  less 
disruptive  or  costly  than  other  remedies,  and  that 
in  most  cases  reciprocal  switching  is  less  intrusive 
than  trackage  rights. 


and  the  relief  that  is  fashioned,  we  will 
not  attempt  to  prescribe  in  the  abstract 
a  compensation  formula  applicable  to 
all  situations.  Rather,  where  appropriate 
we  will  be  guided  by  established 
precedent,  taking  into  accoimt  the 
circumstances  of  the  particular  case. 

BHP  and  IPC  argue  that  affected 
shippers  should  not  have  to  pay  more 
for  receiving  the  alternative  service  than 
would  be  paid  for  the  incumbent 
carrier's  service,  and  NITL  argues  that 
affected  shippers  should  not  have  to  pay 
more  than  the  URCS  variable  costs  for 
moving  their  traffic.  We  do  not  have  the 
authority,  however,  to  prescribe  the 
rates  that  a  carrier  will  charge  to  a 
shipper  unless  we  first  find  that  the 
carrier  has  market  dominance  over  the 
traffic  involved  and  that  the  rate 
selected  by  the  carrier  is  unlawful.  49 
U.S.C.  10701(c),  (d).  10704(a)(1),  10709. 
Thus,  the  rates  to  be  charged  for  the 
alternative  service  are  a  matter  for 
discussion  between  the  shipper  and 
alternative  carrier.  We  would  note, 
however,  that  attempting  to  limit  what 
the  alternative  railroad  may  charge  to 
what  the  incumbent  would  have 
charged,  even  though  the  alternative 
carrier  will  incur  different  costs,  could 
disserve  the  shippers'  interests  by 
discouraging  carriers  from  offering  to 
provide  alternative  service. 

Finally,  ACE  asks  that  we  set 
standards  for  determining  the  division 
between  the  carriers  of  any  joint  rates. 
We  have  such  standards  in  place,  at  49 
CFR  1137,  and  see  no  need  to  revise 
them  at  this  time.  We  note,  however, 
that  those  regulations  are  meant  to  serve 
as  a  last  resort  only;  carriers  are 
encouraged  to  negotiate  divisions 
among  themselves.^^ 

Case  Procedures 

We  proposed  very  short  time  frames 
for  the  development  of  a  record  imder 
Part  1146 — with  a  reply  by  the 
incumbent  railroad  due  in  5  business 
days,  and  any  rebuttal  by  the  petitioner 
due  3  business  days  later— to  enable  us 
to  provide  prompt  relief  for  service 
emergencies.  As  noted  above,  we  have 
decided  to  lengthen  the  time  periods  in 
Part  1147  applicable  to  petitions  for 
temporary,  service-based  access  under 
sections  10705  and  11102  of  the 
statute — with  a  reply  by  the  incumbent 
railroad  due  in  30  days,  and  any  rebuttal 
by  the  petitioner  due  15  days  later. 

With  respect  to  the  abbreviated  time 
frames  proposed  for  Part  1146,  some 
commenters  seek  to  lengthen  the 


schedule,^  while  others  would  have  us 
shorten  it  even  more.^*  We  do  not 
believe  that  a  shorter  time  frame  is 
feasible,  given  the  nature  of  the  relief 
sought,  the  need  for  an  adequately 
developed  record  regarding  the  factual 
predicate  for  such  action,  and  the  ability 
of  the  parties  to  implement  the 
proposed  arrangement  safely  and 
without  harm  to  either  railroad  or  their 
other  shippers.  By  the  same  token,  we 
are  not  persuaded  that  a  longer  time 
fi^me  is  necessary  or  appropriate  given 
the  emergency  nature  of  the  situations 
for  which  the  Part  1146  rules  are 
reserved.  (We  remind  the  commenters 
that  parties  will  actually  have  additional 
notice  of  the  controversy,  because  they 
are  required  to  discuss  the  service 
problems  prior  to  the  filing  of  the 
petition.)  To  ensure  that  the  limited 
time  provided  can  be  used  effectively, 
however,  we  adopt  the  NITL  suggestion 
that  service  of  all  pleadings  be  by  hand 
or  by  overnight  delivery. 

Finally,  several  parties  ask  that  we  set 
a  time  for  Board  action  on  a  petition  for 
temporary  alternative  service."  Our  goal 
is  to  issue  a  decision  as  soon  as  possible 
after  the  record  closes,  taking  into 
account  the  degree  of  urgency  involved 
in  the  particular  request  before  us.  We 
are  not  persuaded  that  this  goal  will  be 
furthered  by  prescribing  in  advance  an 
arbitrary  deadline  for  Board  action  in  all 
such  cases. 

Duration  of  Relief 

The  relief  available  under  Part  1146 
is.  of  course,  subject  to  both  the  30-day 
reappraisal  requirement  and  the 
maximum  270-day  time  limit  for  actions 
taken  under  section  11123.  Part  1146 
contains  a  rebuttable  presumption  that 
an  emergency  for  which  relief  is  granted 
will  extend  beyond  the  initial  30-day 
period,  unless  otherwise  indicated  in 
the  Board's  initial  order.  AAR  argues 
against  such  a  presumption,  on  the 
ground  that  we  cannot  avoid  the 
requirement  in  section  11123  for  a 
reappraisal  of  the  situation  at  the  end  of 
the  first  30  days.  Contrary  to  AAR's 
impression,  the  presumption  was  not 
intended  to  obviate  the  need  for  a 


^  Official-Southwestern  Divisions  In  the  Matter  of 
Joint  Rates  Between  Official  and  Southwestern 
Territories.  Docket  No.  29886  (Sub-No.  1)  (IOC 
served  Jan.  28,  1987). 


"  AAR  suggesU  that  the  reply  be  due  in  14  days, 
and  petitioner's  rebuttal  7  days  thereafter.  As  NITL 
points  out,  that  would  serve  to  triple  the  originally 
proposed  time  frame.  North  Dakota  suggests  that 
petitioners  have  5  business  days  for  rebuttal. 

"BHP  and  IPC  would  have  us  require  the  filing 
and  service  of  pleadings  (on  a  designated  "service 
officer"  for  the  incumbent  railroad)  by  facsimile, 
with  a  reply  due  within  2  calendar  days.  To  further 
speed  the  process,  they  suggest  that  we  appoint  an 
ombudsman  of  the  Board  to  receive  and  quickly  act 
on  such  petitions,  with  appeals  available  to  the 
Board. 

^  The  dates  suggested  ranged  from  5  (Shell  and 
CPUC)  to  7  (CLC)  to  15  (US  Clay)  days  after  rebuttal. 


• 
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;  I  ither  Board  order  at  the  end  of  the  30- 
'  lay  period.  Rather,  it  is  designed  to 
simplify  and  expedite  the  30-day 
ti  lexamination  by  avoiding  a  rehashing 
pi  the  original  inquiry  into  whether 
tilief  is  appropriate  and  limiting  the 
^i^identiary  presentations  and  our 
analysis  to  the  issue  of  whether  the 
emergency  is  over  so  that  the  relief  is  no 
linger  needed.  The  presumption  can  be 
l^butted  by  the  incumbent  railroad. 
Moreover,  the  presumption  will  not 
apply  in  those  cases  where  the  Board  in 
its  original  order  finds  that  the 
lergency  is  unlikely  to  continue  for 
lore  than  30  days. 

Of  coiuse.  under  both  Parts  1146  and 
|l47,  the  inciunbent  railroad  will  be 
to  petition  to  terminate  the  relief  as 
jn  as  the  emergency  is  over, 
;ardless  of  when  that  occurs.  The 
jtement  in  the  proposed  rules  that 
;ould  have  discouraged  carriers  from 
ling  a  petition  to  terminate  reUef  less 
an  90  days  after  the  relief  is  granted, 
isent  special  circiunstances,  would  not 
ive  baned  earlier  termination 
jtitions.  Rather,  we  intended  for  it  to 
irve  as  an  admonition  to  carriers  not  to 
le  such  petitions  too  hastily  or 
]  irematvuely.  Accordingly,  we  have 
(  hanged  the  language  to  express  that 
]  iiupose  more  directlv  and  clearly. 
Some  shippers  seek  a  minimum 
»eriod  of  relief  to  which  the  petitioner 
vould  be  entitled.2*  While  we 
ippreciate  their  concern,  we  do  not 
lelieve  that  establishing  a  minimum 
ime  would  be  appropriate,  given  the 
lature  and  (non-punitive,  restorative) 
>urpose  of  actions  taken  imder  Parts 
1146  or  1147.27  As  discussed  above. 
MTties  desiring  alternative  service  that 
ixtends  beyond  correction  of  any 
lerious  service  problems  may  proceed 
mderPart  1144. 

Railroad  Petiticners 

We  agree  with  AAR  that  the  rules  as 
iriginally  proposed  did  not  preclude 
Bilroads  (of  any  size)  from  seeking 
leUef  imder  the  rules,  and  the  rules  will 
K)  specify.  As  ASLRRA  points  out.  there 
nay  well  be  situations  where  a  railroad 
s  seriously  affected  by  the  service 
lisruptions  of  a  connecting  (incumbent) 
»rrier  and  may  need  to  obtain  a 


connection  with  a  second  (ahemative) 
carrier  and  access  (by  either  the 
petitioning  or  alternative  carrier)  over 
track  of  the  inciunbent  carrier  for  a 
reasonable  distance  to  reach  the 
alternative  carrier.  The  primary  issues  2* 
regarding  railroad-  (as  opposed  to 
shipper-)  initiated  petitions  relate  to 
mandatory  interchange  requirements 
and  relief  bom  "paper  barriers"  ^  or 
other  contractual  impediments  to 
access.  ^ 

ASLRRA  asserts  that  a  railroad- 
petitioner  should  not  need  an  advance 
commitment  bom  an  alternative  carrier, 
in  view  of  the  mandatory  interchange 
requirements  applicable  to  all  railroads 
in  49  U.S.C.  10742.  AAR  argues  against 
compelling  an  unwilling  second 
railroad  to  participate  in  an  emergency 
service  arrangement.  AAR  asserts  that 
the  principal,  if  not  only,  reason  that  a 
second  railroad  would  decline  to  handle 
additional  traffic  via  a  new  connection 
would  be  operating  considerations, 
which  are  a  significant  factor  in 
determining  whether  to  grant  relief. 
AAR  argues  that  requiring  the 
willingness  of  the  second  carrier  will 
filter  out  those  situations  where  there 
are  operational  problems.  DOT  suggests 
an  intermediate  position  short  of 
requiring  a  binding  commitment  from  a 
prospectivexonnecting  railroad — ^that 
the  prospective  railroad  be  consulted  to 
ensure  that  any  relief  granted  would  not 
unduly  affect  its  operations.  3'  ASLRRA 
concedes  that  as  a  practical  matter  the 
petitioning  railroad  will  need  to  work 
closely  with  the  alternative  carrier  to 
work  out  the  details  of  how  traffic 
would  be  handled  efficiently  and  safely 
in  a  manner  acceptable  to  each.  We 
agree  and  thus  we  would  expect  the 
carriers  normally  to  have  worked  out  an 
agreement.  If  for  some  reason  they  have 
not  been  able  to  reach  agreement,  we 
will  take  that  into  consideration,  on  a 
case-by-case  basis,  in  determining 


2s  NITL  ^ues  for  a  90-day  minimum  period, 
irguing  that  any  shorter  period  will  be  insufficient 
to  justify  the  time  and  expense  spent  by  alternative 
airriers  in  providing  service.  Others  proposed 
minimum  periods  ranging  from  30  days  (AL4M)  to 
180  days  (SPI)  to  one  year  (PP&L  and  AmerenUE). 

2'  For  the  same  reason,  we  do  not  believe  it  is 
necessary  or  appropriate  to  place  an  outside  limit 
in  the  duration  of  relief  that  is  provided  under  Part 
1147.  (Relief  granted  under  Part  1146  is  statutorily 
limited  to  270  days.)  Unitl  the  incumbent  railroad 
is  ready  to  provide  adequate  service  on  its  own,  the 
basis  and  need  for  frelief  continue. 


2«  ASLRRA's  suggestion  that  we  assess  qualifying 
service  disruptions  based  upon  a  preset  (30-day) 
time  period,  and  AAR's  attempt  to  remove  car 
supply  issues  from  the  service  problems  for  which 
relief  may  be  granted,  are  rejected  for  the  reasons 
discussed  above  under  "Nature  and  Extent  of 
Service  Problems." 

»  "Paper  barriers"  refer  to  contractual 
restrictions  that  limit  the  ability  of  some  small 
carriers  to  interchange  traffic  with  carriers  other 
than  their  primary  connecting  carrier.  See  Review, 
at  8. 

">  DOT  and  Farmrail  agree  that  there  may  be 
other  contractual  impediments  that  limit  the  service 
that  a  small  railroad  can  provide,  such  as  car  supply 
requirements  and  exclusive  rate  making  authority 
by  the  larger,  connecting  carrier. 

>■  WCTL  agrees  that  the  petitioning  railroad 
should  be  required  to  show,  as  any  petitioner 
would,  that  the  requested  relief  is  operationally 
feasible,  but  should  not  be  required  to  "pre-clear  its 
petition  with  the  second  carrier's  marketing 
department."  WCTL  Supplemental  Comments  at  6. 


whether  the  reUef  sought  is 
operationally  feasible  and  safe  and  will 
not  harm  service  to  existing  customers. 

AAR  agrees  that  contract  terms  that 
would  directly  prevent  the  exercise  of 
the  remedy  granted  by  the  Board  should 
be  superseded,  but  argues  that  broader 
reUef  is  inappropriate.  Such  issues  are 
likely  to  be  fact-dependent,  and  are  thu& 
best  left  to  consideration  on  any 
individual  case  basis. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources.  Moreover,  we  certify 
that  this  action  will  not  have  a 
substantial  impact  upon  a  significant 
number  of  small  entities. 

List  of  Sub|ect8  in  49  CFR  Parts  1146 
and  1147 

Railroads,  Service. 

Decided:  December  18, 1998. 

By  the  Board,  Chairman  Morgan  and  Vice 
Chairman  Owen. 
Vanion  A.  WiUianu. 
Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  adds  new  parts 
1146  and  1147  to  title  49,  chapter  X.  of 
the  Code  of  Federal  Regulations,  to  read 
as  follows: 

PART  1146— EXPEDITED  REUEF  FOR 
SERVICE  EMERQENaES 

Authority:  49  U.S.C  721, 11101.  and 
11123. 

f1146.1.    PTMcrlptlon  Of  altematlve  rail 
Mfvlce. 

(a)  General.  Alternative  rail  service 
will  be  prescribed  under  49  U.S.C. 
11123(a)  if  the  Board  determines  that, 
over  an  identified  period  of  time,  there 
has  been  a  substantial,  measurable 
deterioration  or  other  demonstrated 
inadequacy  in  rail  service  provided  by 
the  inciunbent  carrier. 

(b)(1)  Petition  for  Relief .  Affected 
shippers  or  railroads  may  seek  the  relief 
described  in  paragraph  (a)  of  this 
section  by  filing  an  appropriate  petition  . 
containing: 

(i)  A  full  explanation,  together  with 
all  supporting  evidence,  to  demonstrate 
that  the  standard  for  relief  contained  in 
paragraph  (a)  of  this  section  is  met; 

(ii)  A  summary  of  the  petitioner's 
discussions  with  the  incumbent  carrier 
of  the  service  problems  and  the  reasons 
why  the  incumbent  carrier  is  unlikely  to 
restore  adequate  rail  service  consistent 
with  current  transportation  needs 
within  a  reasonable  period  of  time; 

(iii)  A  commitment  from  another 
available  railroad  to  provide  alternative 
service  that  would  meetturrent 
transportation  needs  (or.  if  the 
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petitioner  is  a  railroad  and  does  not 
have  an  agreement  from  the  alternative 
carrier,  an  explanation  as  to  why  it  does 
not),  and  an  explanation  of  how  the 
alternative  service  would  be  provided 
safely  without  degrading  service  to  the 
existing  customers  of  the  alternative 
carrier  and  without  luireasonably 
interfering  with  the  incumbent's  overall 
ability  to  provide  service;  and 

(iv)  A  certification  of  service  of  the 
petition,  by  hand  or  by  overnight 
delivery,  on  the  incumbent  carrier,  the 
proposed  alternative  carrier,  and  the 
Federal  Railroad  Administration. 

(2)  Reply.  The  incumbent  carrier  must 
file  a  reply  to  a  petition  under  this 
paragraph  within  five  (5)  business  days. 

(3)  Rebuttal.  The  party  requesting 
relief  may  file  rebuttal  no  more  than 
three  (3)  business  days  later. 

(c)  Presumption  of  continuing  need. 
Unless  otherwise  indicated  in  tiie 
Board's  order,  a  Board  order  issued 
under  paragraph  (a)  of  this  section  shall 
establish  a  rebuttable  presumption  that 
the  transportation  emergency  will 
continue  for  more  than  30  days  from  the 
date  of  that  order. 

(d)(1)  Petition  to  terminate  relief. 
Should  the  Board  prescribe  alternative 
rail  service  under  paragraph  (a),  of  this 
section  the  incumbent  carrier  may 
subsequently  file  a  petition  to  terminate 
that  relief.  Such  a  petition  shall  contain 
a  full  explanation,  together  with  all 
supporting  evidence,  to  demonstrate' 
that  the  carrier  is  providing,  or  is 
prepared  to  provide,  adequate  service. 
Carrier  are  admonished  not  to  file  such 
a  petition  prematurely. 

(2)  Reply.  Parties  must  file  replies  to 
petitions  to  terminate  filed  under  this 
subsection  within  five  (5)  business  days. 

(3)  Rebuttal.  The  incumbent  carrier 
may  file  any  rebuttal  no  more  than  three 
(3)  business  days  later. 


(e)  Service.  All  pleadings  under  this 
part  shall  be  served  by  hand  or 
overnight  delivery  on  the  Board,  the 
other  parties,  and  the  Federal  Railroad 
Administration. 

PART  1147— TEMPORARY  RELIEF 
UNDER  49  U.S.C.  10705  AND  11102 
FOR  SERVICE  INADEQUACIES 

Authority:  49  U.S.C.  721, 10705, 11101, 
and  11102. 


§1147.1. 
service. 


Prescription  of  alternative  rail 


(a)  General.  Alternative  rail  service 
will  be  prescribed  under  49  U.S.C. 
11102(a),  11102(c)  or  10705(a)  if  the 
Board  determines  that,  over  an 
identified  period  of  time,  there  has  been 
a  substantial,  measurable  deterioration 
or  other  demonstrated  inadequacy  in 
rail  service  provided  by  the  incumbent 
carrier. 

(b)(1)  Petition  for  Relief.  Affected 
shippers  or  railroads  may  seek  relief 
described  in  paragraph  (a)  of  this 
section  by  filing  an  appropriate  petition 
containing: 

(i)  A  full  explanation,  together  with 
all  supporting  evidence,  to  demonstrate 
that  the  standard  for  relief  contained  in 
paragraph  (a)  of  this  section  is  met; 
(ii)  A  sununary  of  the  petitioner's 
discussions  with  the  inciunbent  carrier 
of  the  service  problems  and  the  reasons 
why  the  incumbent  carrier  is  unlikely  to 
restore  adequate  rail  service  consistent 
with  current  transportation  needs 
within  a  reasonable  period  of  time; 
(iii)  A  commitment  from  another 
available  railroad  to  provide  alternative 
service  that  would  meet  current 
transportation  needs  (or,  if  the 
petitioner  is  a  railroad  and  does  not 
have  an  agreement  from  the  alternative 
carrier,  an  explanation  as  to  why  it  does 


not),  and  an  explanation  of  how  the 
alternative  service  would  be  provided 
safely  without  degrading  service  to  the 
existing  customers  of  the  alternative 
carrier  and  without  unreasonably 
interfering  with  the  incumbent's  overall 
ability  to  provide  service;  and 

(iv)  A  certification  of  service  of  the 
petition,  by  hand  or  by  overnight 
delivery,  on  the  incumbent  carrier,  the 
proposed  alternative  carrier,  and  the 
Federal  Railroad  Administration. 

(2)  Reply.  The  incumbent  carrier  must 
file  a  reply  to  a  petition  under  this 
paragraph  within  thirty  (30)  days. 

(3)  Rebuttal.  The  party  requesting 
relief  may  file  rebuttal  no  more  than 
fifteen  (15)  days  later. 

(c)(1)  Petition  to  terminate  relief 
Should  the  Board  prescribe  alternative 
rail  service  under  paragraph  (a)  of  this 
section,  the  incumbent  carrier  may 
subsequenUy  file  a  petition  to  terminate 
that  relief.  Such  a  petition  shall  contain 
a  full  explanation,  together  with  all 
supporting  evidence,  to  demonstrate 
that  the  carrier  is  providing,  or  is 
prepared  to  provide,  adequate  service  to 
affected  shippers.  Carriers  are 
admonished  not  to  file  such  a  petition 
prematurely. 

(2)  Reply.  Parties  must  file  repUes  to 
petitions  to  terminate  filed  under  this 
subsection  within  five  (5)  business  days. 

(3)  Rebuttal.  The  incumbent  carrier 
may  file  any  rebuttal  no  more  than  three 
(3)  business  days  later. 

(d)  Service.  All  pleadings  under  this 
part  shall  be  served  by  hand  or  by 
overnight  delivery  on  the  Board,  other 
parties,  and  the  Federal  Raifroad 
Administration. 

[FR  Doc.  98-34187  Filed  12-24-98;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

A^lcullural  Marketing  Service 

7CFRPart944 

tNaFV0»-«44-1PR] 


Fniits;  Import  Regulations;  Exemption 
of  Grape  Varieties  From  the  Tat)le 
Glrape  Import  Regulation 

ACENCY:  Agricultural  Marketing  Service, 

USDA. 

ACmON:  Proposed  rule  with  request  for 

c^tiunents.  

summary:  This  proposed  rule  would 
inge  the  table  grape  import  regulation 
adding  several  grape  varieties  to  the 
i  of  varieties  specifically  exempted 
im  the  grade,  size,  quaUty,  and 
iturity  requirements  of  the  grape 
_jport  regulation.  The  grape  import 
r^^lation  is  based  on  the  reqiiirements 
iinplemented  under  a  Federal  marketing 
oriier  for  grapes  grown  in  southeastern 
CdUfomia.  Ciurently,  any  variety  of 
.vdtiifera  species  table  grapes,  except 
^itiperor,  Calmeria,  Almeria,  and  Ribier 
vj^rieties,  are  subject  to  the  requirements 
cisthe  marketing  order  and  the  import 

Zlation.  The  Emperor,  Calmeria, 
eria,  and  Ribier  varieties  of  grapes 
are  exempted  from  regulations 
established  under  the  marketing  order 
and  therefore  the  import  regulation 
because  they  are  not  produced  in  the 
(Ulifomia  production  area.  The  grape 
Vfrieties  proposed  to  be  added  to  the  list 
of  exempted  varieties  are  genetically 
related  to  and/or  possess  characteristics 
itiknilar  to  the  four  named  varieties,  and 
W^  not  produced  in  the  production  area 
c6vered  under  the  Federal  marketing 
order.  Also,  one  variety  previously  not 
produced  in  the  production  area  would 
^0  longer  be  exempt  because  it  is 
^iirrently  produced  in  the  area  covered 
fcy^the  marketing  order.  A  complete  list 
91  exempted  varieties  would  clarify  the 
^pe  import  regulation  and  make  it 
e^ier  for  exporters  and  importers  to 
]  I  lake  marketing  decisions. 
I )  ITES:  Comments  must  be  received  by 
:  sbruary  26. 1999. 


ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposed  rule. 
Comments  must  be  sent  to  the  Docket 
Clerk.  Fruit  and  Vegetable  Programs. 
AMS,  USDA.  room  2525-S,  PO.  Box 
96456.  Washington.  DC  20090-6456; 
Fax:  (202)  205-6632:  or  E-mail: 
moabdocket_clerk®usda.gov.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
George ).  Kelhart.  Marketing  Order 
Administration  Branch,  F*V,  AMS, 
USDA,  room  2525-S,  PO.  Box  96456. 
Washington.  DC  20090-6456; 
Telephone:  (202)  720-2491;  Fax:  (202) 
205-6632.  Small  businesses  may  request 
information  on  compliance  with  this 
proposed  regulation  by  contacting:  Jay 
Guerber.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA.  P.O. 
Box  96456.  room  2525-S.  Washington. 
DC  20090-6456;  Telephone:  (202)  720- 
2491;  Fax:  (202)  205-6632. 
SUPPLEMENTARY  INFORMATION:  This 
proposal  to  change  the  table  grape 
import  regulation  (7  CFR  944.503;  63  FR 
28475,  May  26, 1998)  is  issued  under 
section  Be  of  the  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  proposed  rule  has  been  reviewed 
tmder  Executive  Order  1 2988 ,  Qvil 
Justice  Reform.  This  proposal  is  not 
intended  to  have  retroactive  effect.  This 
proposed  rule  would  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 
There  are  no  administrative  procedures 
which  must  be  exhausted  prior  to  any 
judicial  challenge  to  the  provisions  of 
this  proposed  rule. 

Section  8e  of  the  Act  specifies  that 
whenever  certain  specified 
commodities,  including  table  grapes,  are 
regulated  under  a  Federal  marketing 
order,  imports  of  that  commodity  into 
the  United  States  are  prohibited  unless 
they  meet  the  same  or  comparable 
grade,  size,  quality,  and  matiuity 


requirements  as  those  in  effect  for  the 
domestically  produced  commodity. 
Marketing  Order  No.  925  (7  CFR  part 
925)  regulates  the  handling  of  grapes 
grown  in  a  designated  area  of 
southeastern  Califomia.  Grade,  size. 
quaUty.  and  maturity  requirements  are 
implemented  under  that  order  for  all 
varieties  of  vinifera  species  table  grapes, 
except  Emperor.  Calmeria.  Almeria,  and 
Ribier.  during  the  period  April  20 
through  August  15  each  year.  Thus,  the 
requirements  applied  to  the  regulated, 
nonexempt  varieties  of  vinifera  species 
grapes  under  the  marketing  order  also 
must  apply  to  these  varieties  when  they 
are  offered  for  importation  during  that 
time  period.  The  four  named  varieties 
are  exempt  from  marketing  order 
requirements  because  they  are  not 
grown  in  the  production  area  covered  by 
the  marketing  order. 

This  proposed  rule  would  clarify  the 
grape  import  regulation  by  adding 
eleven  grape  varieties  to  the  list  of 
varieties  of  vinifera  species  table  grapes 
specifically  exempted  in  the  import 
regulation.  The  eleven  additional  grape 
varieties  are  genetically  related  to  and/ 
or  possess  characteristics  similar  to 
Emperor.  Calmeria,  Almeria.  or  Ribier 
variety  grapes,  and  are  not  produced  in 
the  production  area  covered  under 
Marketing  Order  No.  925.  Providing  a 
complete  Ust  of  exempted  varieties 
would  clarify  the  import  regulation  and 
would  make  it  easier  for  exporters  and 
importera  to  make  marketing  decisions. 

The  four  named  varieties  were 
specifically  exempted  from  the  grape 
import  regulation  on  a  continuing  basis 
in  1985  (86  FR  18849;  May  3. 1985). 
This  was  necessary  to  keep  the  import 
regulation  in  conformity  with  the 
requirements  implemented  under 
Marketing  Order  No.  925. 

Since  that  time,  eleven  varieties  have 
been  evaluated  by  the  Department  and 
determined  to  be  exempt  from  import 
requirements  because  they  are 
genetically  related  to  and/or  have 
similar  characteristics  to  Emperors, 
Calmerias,  Almerias,  and  Ribiers.  In 
addition,  these  varieties  were  not  and 
are  not  currently  produced  in  the 
production  area  covered  under 
Marketing  Order  No.  925. 

Initially,  the  number  of  varieties  was 
small.  Over  time,  the  nimiber  of  exempt 
varieties  has  grown  ard  a  complete  Ust 
of  exempt  varieties  should  be  added  to 
the  import  regulation  to  facilitate 
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reference.  The  varieties  to  be  included 
with  Emperors,  Calmerias,  Almerias, 
and  Ribiers  are:  Italia  Pirovano  (a.k.a. 
Blanca  Italia),  Christmas  Rose,  Muscatel, 
Barlinka,  Dauphine,  Kyojo.  Waltham 
Cross,  Alphonse  Lavallee,  Bien  Donne, 
Bonnoir  (a.k.a.  Bonheur).  and  Sonita. 
Another  variety.  Red  Globe,  previously 
exempted,  is  not  included  in  this  list 
because  Red  Globes  are  now  produced 
and  regulated  under  Marketing  Order 
No.  925.  and  therefore  must  be  regulated 
under  the  table  grape  import  regulation. 
These  varieties  oT  table  grapes  would 
be  listed  as  exempt  varieties  together 
with  the  Emperors,  Calmerias,  Almerias 
and  Ribiers  in  paragraph  (a)(1)  of 
§  944.503  of  the  table  grape  import 
regulation,  thereby,  facilitating  reference 
to  the  eleven  additional  varieties. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Mariieting  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities.  Accordingly. 
AMS  has  prepared  this  initial  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  OMm 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 
Import  regulations  issued  under  the  Act 
are  based  on  those  established  under 
Federal  marketing  orders  for  the 
domestically  produced  commodity. 
Consequently,  this  proposed  rule  should 
impact  both  small  and  large  business 
entities  involved  in  the  export  and 
importation  of  table  grapes  in  a  manner 
comparable  to  regulations  issued  and 
applied  imder  the  California  table  grape 
marketing  order  (7  CFR  part  925). 

There  are  approximately  127 
impoitera  of  grapes.  Small  agricultural 
service  firms  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $5,000,000.  The  average 
importer  receives  $2.8  million  in  grape 
revenue,  excluding  receipts  firom  other 
sources.  Therefore,  we  believe  that  the 
majority . of  these  importers  are  small 
entities. 

Section  8e  of  the  Act  specifies  that 
whenever  certain  specified 
commodities,  including  table  grapes,  are 
regulated  under  a  Federal  marketing 
order,  imports  of  that  commodity  into 
the  United  States  are  prohibited  unless 
they  meet  the  same  or  comparable 


grade,  size,  quality,  and  maturity 
requirements  as  those  in  effect  for  the 
domestically  produced  commodity. 
Marketing  Order  No.  925  (7  CFR  part 
925)  regulates  the  handling  of  grapes 
grown  in  a  designated  area  of 
southeastern  California.  Grade,  size, 
quality,  and  maturity  requirements  are 
implemented  under  that  order  for  all 
varieties  of  vinifera  species  table  grapes, 
except  Emperor.  Calmeria.  Almeria.  and 
Ribier,  during  the  period  April  20 
throiigh  August  15  each  year.  Thus,  the 
requirements  apphed  to  the  regulated, 
nonexempt  varieties  of  vinifera  species 
grapes  under  the  marketing  order  also 
must  apply  to  these  varieties  when  they 
are  offered  for  importation  during  that 
time  period.  The  four  named  grape 
varieties  are  exempted  from 
requirements  established  under  the 
marketing  order  and  the  import 
regulation  because  they  are  not 
produced  in  the  California  production 
area. 

The  four  named  varieties  were 
specifically  exempted  from  the  grape 
import  regulation  on  a  continuing  basis 
in  1985  (86  FR  18849;  May  3, 1985). 
This  was  necessary  to  keep  the  import 
regulation  in  conformity  with  the 
requirements  implemented  imder 
Marketing  Order  No.  925. 

Since  that  time,  eleven  varieties  have 
been  evaluated  and  were  determined  by 
the  E)epartment  to  be  exempt  from  the 
minimum  grade,  size,  quality,  and 
maturity  requirements  of  the  grape 
import  regulation,  because  they  are 
genetically  related  to  and/or  possess 
characteristics  similar  to  Emperor. 
Calmeria.  Almeria.  or  Ribier  variety 
grapes,  and  are  not  produced  in  the 
production  area  covered  by  Marketing 
Order  No.  925. 

Initially,  the  nimiber  of  such  exempt 
varieties  was  small.  However,  over  the 
years,  the  number  has  grown  and  a 
complete  list  of  exempt  varieties  should 
be  added  to  the  import  regidation  to 
facilitate  reference.  The  varieties  to  be 
included  with  Emperore.  Calmerias, 
Almerias.  and  Ribiers  are:  Italia 
Pirovano  (a.k.a.  Blanca  Italia),  Christmas 
Rose,  Muscatel,  Barlinka,  Dauphine, 
Kyojo.  Waltham  Cross,  Alphonse 
Lavallee,  Bien  Donne.  Bonnoir  (a.k.a. 
Bonheur),  and  Sonita.  Another  variety. 
Red  Globe,  previously  exempted,  now  is 
produced  in  the  production  area 
covered  under  the  marketing  order  and 
would  not  be  exempted.  The  additional 
varieties  of  table  grapes  would  be  listed 
as  exempt  varieties  together  with 
Emperors,  Calmerias,  Almerias  and 
Ribiers  in  paragraph  (a)(1)  of  §  944.503 
of  the  table  grape  import  regulation.  A 
complete  list  of  exempt  varieties  would 
help  exporters  and  importen  operate 


more  effectively  imder  the 
requirements,  and  help  them  make 
marketing  decisions. 

Chile  is  the  dominant  grape  e)q>orting 
country  from  December  through  May 
each  year.  The  Republic  of  South  Africa 
also  exports  some  grapes  to  the  United 
States  during  this  time  period.  Mexico 
has  been  the  largest  exporter  of  grapes 
to  the  United  States  during  the  May 
through  August  period  each  year.  Chile 
and  Italy  export  small  quantities  of 
grapes  to  the  United  States  during  this 
period.  During  the  September  through 
November  period  exports  arrive  from 
Canada  and  Italy. 

In  1997.  imports  of  table  grapes 
totaled  359,928  metric  tons.  Chile  was 
the  principal  source,  accounting  for  76 
percent  of  the  total.  Mexico  exported 
75,713  metric  tons  and  The  Republic  of 
South  Africa  exported  7,450  metric  tons 
to  the  United  States  during  that  year. 
Italy  exported  1,142  metric  tons  and 
Canada  exported  3,202  metric  tons. 

This  clarification  would  not  require 
any  changes  in  the  grape  handling 
practices  of  exportere  and  importers 
because  the  varieties  to  be  added  as 
exempt  varieties  are  already  being 
treated  as  exempt  varieties. 

The  benefit  of  facilitating  reference  to 
all  of  the  exempted  varieties  is  not 
expected  to  be  disproportionately 
greater  or  smaller  for  small  importers 
than  for  larger  importers. 

Because  regulated  entities  woidd 
benefit  from  this  proposed  clarification 
by  helping  them  make  table  grape 
export,  import,  and  marketing  plans,  no 
other  alternative  to  this  action  would  be 
considered  viable. 

This  action  would  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  on  eidier  small  or  large 
grape  importers.  As  with  all  Federal 
marketing  order  programs,  reports  and 
forms  are  periodically  reviewed  to 
reduce  information  requirements  and 
duplication  by  industry  and  public 
sector  agencies.  In  addition,  the 
Department  has  not  identified  any 
relevant  Federal  rules  that  duplicate, 
overlap  or  conflict  with  this  rule. 

Interested  persons  are  invited  to 
submit  information  on  the  regulatory 
and  informational  impacts  of  this  action 
on  small  businesses. 

In  accordance  with  section  8e  of  the 
Act,  the  U.S.  Trade  Representative  has 
conciirred  with  the  issuance  of  this 
proposed  rule. 

A  60-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposal.  All  written  comments    • 
timely  received  will  be  considered 
before  a  final  determination  is  made  on 
this  matter. 
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Li  1 1  of  Subjects  in  7  CFR  Part  944 

i  kvocados,  Food  grades  and  standards. 
Gr  ipefruit,  Grapes,  Imports.  Kiwifruit. 
Li]  aes.  Olives,  Oranges. 

'.  'or  the  reasons  set  forth  in  the 
piiamble,  7  CFR  part  944  is  proposed  to 
be  amended  as  follows: 

P^RT  944— FRUITS;  IMPORT 
REGULATIONS 

L.  The  authority  citation  for  7  CFR 
944  continues  to  read  as  follows: 

l^uthority:  7  U.S.C.  601-674. 

L503    [Amended] 

I  b.  In  §  944.503.  paragraph  (a)(1) 

y  roductory  text,  the  words  ",  except 
iperor,  Calmeria,  Almeria,  and 

i  )ier."  are  replaced  with  the  words 
(cept  Emperor,  Calmeria,  Almeria, 
)ier,  Italia  Pirovano  (a.k.a.  Blanca 
ia),  Christmas  Rose,  Muscatel, 

ji^linlca,  Dauphine,  Kyojo,  Waltham 
C^ss,  Alphonse  Lavallee,  Bien  Donne, 
B0nnoir,  (a.k.a.  Bonheur),  and  Sonita,". 

bated:  December  21, 1998. 
.  Ildtert  C  Keeney, 

^puty  Administrator,  Fruit  and  Vegetable 
ograms. 
lti(.  Doc.  98-34208  Filed  12-24-98;  8:45  am) 

I  CODE  341(MI2-P 


EPARTMENT  OF  HOUSING  AND 
tBAN  DEVELOPMENT 

CFR  Parts  91  and  570 

ketNo.FR-4133-P-021 

N  No.  2S29-nAA81 

■  ilr  Housing  Performance  Standards 
f  Acceptance  of  Consolidated  Plan 
ifications  and  Compliance  with 
,  immunity  Development  Block  Grant 
Performance  Review  Criteria; 
^ctension  of  Public  Comment  Period 

agency:  Office  of  the  Assistant 

etary  for  Community  Planning  and 
Bvelopment,  HUD. 
nON:  Proposed  rule;  extension  of 
public  comment  period. 

summary:  On  October  28, 1998,  HUD 
published  a  proposed  rule  that  would 
amend  the  regulations  on  Consolidated 
Sjubmissions  for  Community  Planning 
Wid  Development  Programs  to  establish 
afstandard  for  determining  if  the 
jurisdiction's  certification  regarding 
affirmatively  furthering  fair  housing  is 
inaccurate.  The  October  28, 1998 
proposed  rule  also  would  amend  the 
regulations  on  Community  Development 
31ock  Grants  to  provide  performance 
^feview  standards  for  affirmatively 


furthering  fair  housing  requirements. 
The  public  comment  period  on  this  rule 
was  scheduled  to  close  on  December  28, 
1998.  This  document  extends  the  public 
comment  period  on  this  proposed  rule 
to  February  26, 1999. 
DATES:  Comment  Due  Date:  February  26, 
1999. 

addresses:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  interim  rule  to  the  Regulations 
Division,  Office  of  General  Counsel. 
Room  10276,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW,  Washington,  DC  20410. 
Conmumications  should  refer  to  the 
above  docket  niunber  and  title. 
Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  part  570,  Deirdre  Maguire- 
Zinni,  Director,  Entitlement 
Commimities  Division,  Office  of  Block 
Grant  Assistance,  Department  of 
Housing  and  Urban  Development,  Room 
7282, 451  Seventh  Street,  SW, 
Washington,  DC  20410.  Telephone  (202) 
708-1577,  ext.  4529.  For  questions  on 
part  91,  Sal  Sclafani,  Acting  Director, 
Policy  Coordination  Division,  Office  of 
Executive  Services,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW,  Washington,  DC 
20410.  Telephone  (202)  708-1283,  ext. 
4364.  For  questions  on  affirmatively 
furthering  fair  housing  or  the  analysis  of 
impediments  to  fair  housing  choice, 
William  Dudley  Gregorie,  Deputy 
Director.  Office  of  Programs,  Office  of 
Fair  Housing  and  Equal  Opportunity, 
Department  of  Housing  and  Urban 
Development,  452  Seventh  Street,  SW, 
Washington,  DC  20410.  Telephone  (202) 
708-2288,  ext.  266.  (These  telephone 
numbers  are  not  toll-free.)  Hearing- 
impaired  or  speech-impaired 
individuals  may  access  the  voice 
telephone  number  listed  above  by 
calling  the  Federal  information  relay 
service  during  working  hours  at  1-800- 
877-8339. 

SUPPLEMENTARY  INFORMATION:  On 
October  28, 1998,  HUD  published  a 
proposed  rule  that  would  amend  part 
91 — Consolidated  Submissions  for 
Community  Planning  and  Development 
Programs — to  establish  a  standard  for 
determining  if  the  jurisdiction's 
certification  regarding  affirmatively 
furthering  fair  housing  is  inaccurate  (see 
63  FR  57882).  The  October  28, 1998  rule 
also  proposed  to  amend  part  570 — 
Community  Development  Block 
Grants — ^to  provide  performance  review 


standards  for  affirmatively  furthering 
fair  housing  requirements. 

Both  revisions  would  make  clear  that 
compliance  with  the  requirement  to 
affirmatively  further  fair  housing  would 
require  grantees  to  have  a  complete  and 
accurate  analysis  of  impediments  to  fair 
housing  choice  and  to  not  violate  the 
Fair  Housing  Act  or  civil  rights  laws 
prohibiting  discrimination  in  housing 
programs  receiving  Federal  financial 
assistance.  These  revisions  would  serve 
to  provide  communities  with  a  clear 
idea  of  the  standards  that  HUD  would 
use  in  both  reviewing  certifications 
included  as  part  of  a  grantee's 
Consolidated  Plan  submission,  as  well 
as  determining  CDBG  grantees' 
compliance  with  the  statutory 
requirements  of  the  CDBG  program  to 
affirmatively  further  fair  housing. 

The  public  comment  period  on  this 
proposed  rule  was  scheduled  to  end 
December  28, 1998.  A  number  of 
commenters  have  requested  additional 
time  to  submit  their  comments. 
Accordingly,  the  Department  has 
decided  to  extend  the  public  comment 
period  on  this  proposed  rule  for  an 
additional  60  days.  The  new  public 
comment  period  deadline  is  February 
26, 1999. 

Dated:  December  21, 1998. 
Cardell  Cooper, 

Assistant  Secretary  for  Community  Planning 
and  Development. 
[PR  Doc.  98-34313  Filed  12-24-98;  8:45  am) 

BILUNQ  COOE  4210-32-P 


DEPARTMENT  OF  LABOR 

Wage  and  Hour  Division 

29  CFR  Parts  578  and  579 
RIN  1215-AB20 

Adjustment  of  Civil  Money  Penalties 
for  Inflation 

agency:  Wage  and  Hour  Division, 
Employment  Standards  Administration, 
Department  of  Labor. 
action:  Notice  of  proposed  rulemaking. 

summary:  This  dociunent  proposes 
adjustments  in  the  civil  money  penalties 
that  may  be  assessed  under  the  Fair 
Labor  Standards  Act  (FLSA)  for 
repeated  or  willful  violations  of  the 
minimum  wage  or  overtime  provisions 
of  the  FLSA,  and  for  violations  of  the 
child  labor  provisions  of  the  FLSA. 
These  adjustments  are  being  made  to 
meet  requirements  of  the  Federal  Civil 
Penalties  Inflation  Adjustment  Act  of 
1990,  as  amended  by  the  Debt 
Collection  Improvement  Act  of  1996, 
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which  requires  that  Federal  agencies 
issue  regulations  that  make  inflationary 
adjustments  in  their  civil  money 
penalties  pursuant  to  a  specified 
formula  and  make  periodic  adjustments 
after  the  initial  increase  at  least  every 
four  years  thereafter,  in  accordance  with 
the  guidelines  set  forth  in  the  amended 
Federal  Civil  Penalties  Inflation 
Adjustment  Act. 

DATES:  Written  comments  must  be 
submitted  on  or  before  January  27, 1999. 
ADDRESSES:  Submit  written  comments 
on  this  proposed  rule  to  Richard  M. 
Brennan,  Deputy  Director,  Office  of 
Enforcement  Policy,  Wage  and  Hour 
Division,  Employment  Standards 
Administration,  U.S.  Department  of 
Labor,  Room  S-3510,  200  Constitution 
Avenue,  N.W.,  Washington,  DC  20210. 
If  you  want  to  be  notified  that  we  have 
received  your  comments,  please  include 
with  your  comments  a  self-addressed, 
stamped  postcard  or  submit  your 
comments  by  certified  mail,  return 
receipt  requested.  As  a  convenience, 
you  may  transmit  your  comments  by 
facsimile  ("FAX")  machine  to  (202) 
219-5122,  which  is  not  a  toU-fi-ee 
number.  If  you  transmit  your  comments 
by  FAX  and  also  submit  them  by  mail, 
please  indicate  on  the  mailed  copy  that 
it  is  a  duplicate  copy  of  your  FAX 
transmission. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  M.  Brennan,  Deputy  Director, 
Office  of  Enforcement  Policy,  Wage  and 
Hour  Division,  Employment  Standards 
Administration,  U.S.  Department  of 
Labor,  Room  S-3510,  200  Constitution 
Avenue,  N.W.,  Washington,  DC  20210. 
Telephone  (202)  693-0745  (this  is  not  a 
toll-free  niunber).  You  may  obtain  a 
copy  of  this  proposed  rule  in  alternative 
formats  by  telephoning  (202)  693-0745, 
(202)  219-4634  (TDD);  the  altemaUve 
formats  available  are  large  print, 
electronic  file  on  computer  disk,  and 
audio  tape. 

Questions  of  interpretation  and/or 
enforcement  of  final  regulations  issued 
by  this  agency  or  referenced  in  this 
proposed  rule  may  be  directed  to  the 
nearest  Wage  and  Hour  Division  District 
Office  listed  in  most  telephone 
directories  under  United  States 
Government,  Labor  Department. 

SUPPLEMENTARY  INFORMATION: 

L  Paperwork  Reduction  Act 

This  proposed  rule  contains  no  new 
information  collection  requirements 
which  are  subject  to  review  and 
approval  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501, 
et  seq.]. 


II.  Background 

The  Debt  Collection  Improvement  Act 

of  1996  (Pub.  L.  104-134, 110  Stat. 

1321)  amended  the  Federal  Civil 
Penalties  Inflation  Adjustment  Act  of 

1990  (Pub.  L.  101-410, 104  Stat.  890)  to 
require  Federal  agencies  to  regularly 
adjust  certain  civil  money  penalties 
(CMPs)  for  inflation.  As  amended,  the 
law  requires  each  agency  to  make  an 
initial  inflationary  adjustment  for  all 
covered  civil  money  penalties,  and  to 
make  further  inflationary  adjustments  at 
least  once  every  four  years  thereafter. 
The  adjustment  prescribed  in  the 
amended  Act  is  determined  by  a  cost-of- 
living  formula  equal  to  the  amount  by 
which  the  Department  of  Labor's 
Consimier  Price  Index  (CPI)  for  all  urban 
consumers  for  June  of  the  calendar  year 
preceding  the  adjustment  exceeds  the 
June  CPI  for  the  calendar  year  in  which 
the  CMP  amoimt  was  last  set  or 
adjusted.  The  statute  provides  for 
rounding  the  penalty  increases.  Once 
the  percentage  change  in  the  CPI  is 
calculated,  the  amount  of  the 
adjustment  is  rounded  according  to  a 
table  provided  in  the  Federal  Civil 
Penalties  Inflation  Adjustment  Act, 
which  is  scaled  based  on  the  dollar 
amount  of  the  current  penalty.  A  cap  is 
then  applied  which  limits  the  amount  of 
any  increase  in  penalty  to  10  percent  of 
the  current  penalty  amount  (for  the 
initial  adjustment  only).  Any  increase 
under  the  Act  will  apply  only  to 
violations  that  occur  after  the  date  the 
increase  takes  efiiect.  The  Act  provided 
that  the  first  such  increase  should  have 
been  made  no  later  than  180  days  after 
the  date  of  enactment  of  the  Debt 
Collection  Improvement  Act  of  1996,  or 
by  October  23, 1996. 

Section  16(e)  of  the  FLSA  authorizes 
CMP  assessments  for  the  following 
violations:  (1)  any  person  who  violates 
the  child  labor  provisions  (section  12  or 
section  13(c)(5))  of  the  FLSA  or  any 
regulation  thereunder  may  be  subject  to 
a  CMP  of  not  to  exceed  $10,000  for  each 
employee  who  was  the  subject  of  such 
a  violation;  and  (2)  any  person  who 
repeatedly  or  willfully  violates  the 
minimum  wage  (section  6)  or  overtime 
provisions  (section  7)  of  the  FLSA  may 
be  subject  to  a  CMP  of  not  to  exceed 
$1,000  for  each  such  violation.  In 
determining  the  amount  of  any  such 
penalty  in  a  particular  case  for  either 
type  of  violation,  the  size  of  the 
business  of  the  person  charged  and  the 
gravity  of  the  violation  must  be  taken 
into  consideration,  among  other 
appropriate  factors. 

The  child  labor  CMP  amount  was  last 
adjusted  by  the  Congress  in  1990 
piu^uant  to  the  Omnibus  Budget 


Reconciliation  Act  of  1990,  Public  Law 
101-508  (November  5, 1990),  which 
raised  the  former  $1,000  maximum 
child  labor  CMP  amount  to  $10,000  and 
directed  that  the  amounts  be  deposited 
into  the  general  fund  of  the  U.S. 
Treasury.  The  $1,000  CMP  amount  for 
repeated  and  willful  violations  of  the 
minimum  wage  and  overtime  provisions 
was  established  by  the  Congress  under 
the  1989  FLSA  Amendments,  Public 
Law  101-157  (November  17, 1989).  Due 
to  Inflation  since  these  CMP  amounts 
were  last  set  in  law  or  adjusted  by  the 
Congress,  the  first  increase  will  be  the 
maximum  10  percent  initially  permitted 
imder  the  Debt  Collection  Improvement 
Act  amendments  to  the  Federal  Civil 
Penalties  Inflation  Adjustment  Act.  The 
adjusted  CMP  amoimts  will  apply  only 
to  violations  occurring  after  the 
proposed  regulations  become  effective. 

m.  Summary  of  Rule 

The  $1,000  maximum  penalty  amount 
in  Section  578.3  for  repeated  or  willful 
violations  of  the  minimum  wage  or 
overtime  requirements  of  the  IT^SA  is 
increased  to  $1,100.  The  $10,000 
maximum  penalty  amount  in  Section 
579.5  for  violations  of  the  child  labor 
provisions  of  the  FLSA  is  increased  to 
$11,000.  Conforming  changes  are  also 
made  in  other  affected  sections  of  the 
regulations  to  discuss  the  inflationary 
adjustment  provisions  of  the  Federal 
Civil  Penalties  Inflation  Adjustment  Act 
of  1990,  as  amended  by  the  Debt 
Collection  Improvement  Act  of  1996. 

Executive  Order  12866  and  Significant 
Regulatory  Actions 

This  rule  is  not  a  "significant 
regulatory  action"  witWn  the  meaning 
of  Executive  Order  12866.  The  rule 
proposes  to  adjust  for  inflation  the 
maximum  civil  money  penalties  imder 
Section  16(e)  of  the  Fair  Labor 
Standards  Act.  The  adjustments  and  the 
formula  for  determining  the  amount  of 
the  adjustment  are  mandated  by  the 
Congress  in  the  Federal  Civil  Penalties 
Inflation  Adjustment  Act  of  1990,  as        * 
amended  by  the  Debt  Collection 
Improvement  Act  of  1996.  Congress  has 
required  that  the  Department 
promulgate  the  amendments  proposed 
in  this  rule,  and  provided  no  discretion 
to  the  Department  regarding  the 
substance  of  the  amendments. 
Moreover,  for  the  three  Fiscal  Years 
1995  through  1997,  the  Department 
collected  a  total  of  $6,169,771  in  CMPs 
for  repeated  or  willful  minimum  wage 
or  overtime  violations  that  were 
assessed  in  1,157  cases,  for  an  average 
of  $2,056,590  collected  per  year  (less 
than  $5,333  per  case,  on  average).  Over 
the  same  three-year  period,  the 


EJdpaitment  collected  a  total  of 
$12,496,180  in  CMPs  for  child  labor 
violations  that  were  assessed  in  3,772 
c^s.  for  an  average  of  $4,165,393 
dii^ected  per  year  (approximately 
$S^14  per  case,  on  average).  With  the 
initial  increase  in  the  maximum  CMP 
limited  to  the  statutory  10  percent  cap, 
tjiie  total  economic  impact  of  the  rule  is 
estimated  at  less  than  $623,000  per  year. 
Thus,  this  action  Mrill  not:  (1)  have  an 
atiinual  effect  on  the  economy  of  $100 
n^llion  or  more  or  adversely  affect  in  a 
jaterial  v«ray  the  economy,  a  sector  of 
|e  economy,  productivity,  competition, 
)tafas.  the  environment,  pubUc  health  or 
l^fety.  or  State,  local,  or  tribal 
[6vemments  or  commimities;  (2)  create 
serious  inconsistency  or  otherwise 
Iterfere  vnth  an  action  taken  or 
ilanned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
Entitlements,  grants,  user  fees,  or  loan 
irograms  or  the  rights  and  obligations  of 
'  dpients  thereof;  or  (4)  raise  novel 
^al  or  policy  issues  arising  out  of  legal 
landates,  the  President's  priorities,  or 
le  principles  set  forth  in  Executive 
der  12866.  Therefore,  no  regulatory 
ipact  analysis  has  been  prepared. 

lecutive  Order  12875  and  Section  202 
the  Unfunded  Mandates  Reform  Act 
if  1995 

For  purposes  of  the  Unfunded 
i^andates  Reform  Act  of  1995.  as  well 
B  Executive  Order  12875,  this  rule  does 
K>t  include  any  federal  mandate  that 
Lay  result  in  increased  expenditures  by 
^ther  state,  local  and  tribal 
governments  in  the  aggregate,  or  by  the 
private  sector,  of  more  than  $100 
I  lillion. 

1  legulatory  Flexibility  Analysis 

This  rule  voU  not  have  a  significant 
I  conranic  impact  on  a  substantial 
I  Lumber  of  small  entities.  The  proposed 
rule  does  no  more  than  ministerially 
increase  certain  statutory  CMPs  to 
Mccount  for  inflation,  pursuant  to 
specific  directions  of  the  Congress  in  the 
l='ederal  Civil  Penalties  Inflation 
Adjustment  Act  of  1990,  as  amended  by 

Eie  Debt  Collection  Improvement  Act  of 
996,  which  specify  the  procedures  for 
alculating  the  inflation  adjustments 
i  md  do  not  allow  variations  in  the 
:alculations  to  minimize  the  effects  on 
anall  entities.  Nevertheless,  in  each 
case  the  amount  of  the  penalty  assessed 
under  Section  16(e)  of  the  FLSA  must 
take  into  consideration  the  size  of  the 
business  of  the  person  charged  with  the 
violations,  which  will  further  mitigate 
the  ultimate  effects  of  the  rule  on  small 
pusinesses.  Moreover,  only  persons  who 
lave  v<rillfully  or  repeatedly  violated  the 
n^nimiim  wage  or  overtime  provision  of 


the  FLSA,  or  violated  the  child  labor 
requirements  of  the  FLSA,  will  be 
affected  by  this  rule.  Based  on  the 
average  CMP  amounts  that  the 
Department  has  collected  for  these  types 
of  violations  over  the  three  fiscal  years 
1995  through  1997.  we  estimate  that  the 
effect  of  the  rule  will  be  to  increase  the 
average  CMP  collected  for  repeated  or 
vnllfiil  miniiTiiifn  wage  or  overtime 
violations  by  $533  per  case,  and 
increase  the  average  CMP  collected  for 
child  labor  violations  by  $331  per  case. 
Accordingly,  the  Department  has 
determined  that  this  proposed  change  in 
the  rules  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
Department  has  certified  to  this  effect  to 
the  Chief  Coimsel  for  Advocacy  of  the 
U.S.  Small  Business  Administration. 
Therefore,  no  Regulatory  Flexibility 
Analysis  is  required. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  proposed  rule  is  not  a  "major 
rule"  imder  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (5  U.S.C.  §  801  et  seq.)  because  it 
is  hot  likely  to  result  in  (1)  an  annual 
effect  on  the  economy  of  $100  million 
or  more;  (2)  a  major  increase  in  costs  or 
prices  for  consiuners,  individual 
industries,  Federal,  State  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 


Docimient  Preparation:  This 
docimient  was  prepared  imder  the 
direction  and  control  of  John  R.  Eraser, 
Deputy  Administrator,  Wage  and  Hour 
Division,  Employment  Standard 
Administration,  U.S.  Department  of 
Labor. 

List  of  Subjects 

29  CFR  Part  578 

Employment.  Labor,  Law 
enforcement.  Penalties. 

29  CFR  Part  579 

Child  labor,  Law  enforcement. 
Penalties. 

For  the  reasons  set  forth  above,  29 
CFR  parts  578  and  579  are  proposed  to 
be  amended  as  set  forth  below. 


Signed  at  Washington,  D.C  on  this  21tt 
day  of  December,  1998. 
JoluiR.FraMr. 

Deputy  Administrator,  Wage  and  Hour 
Division. 

PART  578-MINIMUM  WAGE  AND 
OVERTIME  VIOLATIONS-CIVIL 
MONEY  PENALTIES 

1.  The  authority  citation  for  part  578 
is  proposed  to  be  revised  to  read  as 
follows: 

Authority:  Sec.  9,  Pub.  L  101-157. 103 
Stat.  938;  sec.  3103.  Pub.  L.  102-508. 104 
Stat.  1388-29  (29  U.S.C  216(e)):  Pub.  L  101- 
410, 104  Stat.  890  (29  U.S.C  2461  note),  as 
amended  by  Pub.  L  104-134.  section 
31001(s)  110  Stat  1321-358. 1321-373. 

2.  Section  578.1  is  proposed  to  be 
revised  to  read  as  follows: 

§578.1    VtfhatdoM  this  regulation  eovar? 
Section  9  of  the  Fair  Labor  Standards 
Amendments  of  1989  amended  section 
16(e)  of  the  Act  to  provide  that  any 
person  who  repeatedly  or  willfully 
violates  the  minimum  wage  (section  6) 
or  overtime  provisions  (section  7)  of  the 
Act  shall  be  subject  to  a  civil  money 
penalty  not  to  exceed  $1,000  for  each 
such  violation.  The  Federal  Qvil 
Penalties  Inflation  Adjustment  Act  of 
1990  (Pub.  L.  101-410),  as  amended  by 
the  Debt  Collection  Improvement  Act  of 
1996  (Pub.  L.  104-134.  section 
31001(s)).  requires  that  inflationary 
adjustments  be  periodically  made  in 
these  dvil  money  penalties  according  to 
a  specified  cost-of-living  formula.  This 
part  defines  terms  necessary  for 
administration  of  the  civil  money 
penalty  provisions,  describes  the 
violations  for  which  a  penalty  may  be 
imposed,  and  describes  criteria  for 
determining  the  amount  of  penalty  to  be 
assessed.  The  procedural  requirements 
for  assessing  and  contesting  such 
penalties  are  contained  in  29  CFR  part 
580. 

3.  The  section  heading  and  paragraph 
(a)  of  §  578.3  are  proposed  to  be  revised 
to  read  as  follows: 

§S78.3   What  typM  of  violations  may  rMult 
in  a  penalty  being  aaaaaaad? 

(a)  A  penalty  of  up  to  $1,000  per 
violation  may  be  assessed  against  any 
person  who  repeatedly  or  willfully 
violates  section  6  (minimum  wage)  or 
section  7  (overtime)  of  the  Act; 
Provided,  however,  that  for  any 
violation  occurring  on  or  after  the 
effective  date  of  the  final  rule  the  civil 
money  penalty  amount  will  increase  to 
up  to  $1,100.  The  amount  of  the  penalty 
will  be  determined  by  applying  the 
criteria  in  §578.4. 
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PART  579— CHILD  LABOR 
VIOLATIONS-CIVrL  MONEY 
PENALTIES 

4.  The  authority  citation  for  part  579 
is  proposed  to  be  revised  to  read  as 
follows: 

Authority:  29  U.S.C.  203,  211,  212,  216; 
ReoTg.  Plan  No.  6  of  1950, 64  Stat.  1263,  5 
U.S.Q  App.;  sees.  25,  29,  88  Stat.  72,  76; 
Secretary  of  Labor's  Order  No.  1371,  36  FR 
8755;  Sec.  3103,  Pub.  L.  101-508;  Pub.  L. 
101-410. 104  Sut.  890  (28  U.S.C  2461  note), 
as  amended  by  Pub.  L  104-134,  section 
31001(s),  110  Stat.  1321-358, 1321-373. 

5.  The  section  heading  of  §  579.1  is 
proposed  to  be  revised,  paragraph  (b)  of 
§  579.1  is  proposed  to  reidesignated  as 
paragraph  (c)  of  that  section,  and  a  new 
paragraph  (b)  is  proposed  to  be  added, 
to  read  as  follows: 

S  579.1    What  does  this  regulation  cover? 

(a)*  *  • 

(b)  The  Federal  Qvil  Penalties 
Inflation  Adjustment  Act  of  1990  (Pub. 
L.  101-410),  as  amended  by  the  Debt 
G)llection  Improvement  Act  of  1996 
(Pub.  L.  104-134.  section  31001(s)), 
requires  that  Federal  agencies 
periodically  adjust  their  civil  money 
penalties  for  inflation  according  to  a 
specified  cost-of-living  formula.  This 
law  requires  each  agency  to  make  an 
initial  inflationary  adjustment  for  all 
covered  civil  money  penalties,  and  to 
make  further  inflationary  adjustments  at 
least  once  every  four  years  thereafter. 
Any  increase  in  the  civil  money  penalty 
amount  will  apply  only  to  violations 
that  occur  after  the  date  the  increase 
takes  effect. 
»        •        *        *        * 

6.  The  section  heading  and  paragraph 
(a)  of  §  579.5  are  proposed  to  be  revised 
to  read  as  follows: 

1579^   How  is  the  amount  of  the  penalty 
detannined? 

(a)  The  administrative  determination 
of  the  amount  of  the  civil  penalty,  of  not 
to  exceed  $10,000  for  each  employee 
who  was  the  subject  of  a  violation  of 
section  12  or  section.  13(c)(5)  of  the  Act 
relating  to  child  labor  or  of  any 
regulation  issued  under  that  section, 
will  be  based  on  the  available  evidence 
of  the  violation  or  violations  and  will 
take  into  consideration  the  size  of  the 
business  of  the  person  charged  and  the 
gravity  of  the  violation  as  provided  in 
paragraphs  (b)  through  (d)  of  this 


section;  Provided,  however,  that  for  any 
violation  occurring  on  or  after  the 
effective  date  of  the  final  rule  the  civil 
money  penalty  amount  will  increase  to 
not  to  exceed  $11,000  for  each  employee 
who  was  the  subject  of  a  violation. 
»        •        *        *        • 

§579.9    [Removed] 

7.  Section  579.9  is  proposed  to  be 
removed. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Partes 
[A0-FRL-«21(M] 
RIN  2060-AH74 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories:  Pulp  and  Paper  Production 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule  and  notice  of 
public  hearing. 


SUMMARY:  Under  the  authority  of  the 
Clean  Air  Act.  as  amended,  the  EPA  has 
promulgated  standards  (63  FR  18504, 
April  15. 1998)  to  reduce  hazardous  air 
pollutant  (HAP)  emissions  from  the 
pulp  and  paper  production  soiuce 
category.  This  rule  is  known  as  the  Pulp 
and  Paper  national  emission  standards 
for  hazardous  air  pollutants  (NESHAP) 
and  is  the  air  component  of  the 
integrated  air  and  water  rules  for  the 
pulp  and  paper  industry,  commonly 
knovra  as  the  Pulp  and  Paper  Cluster 
Rules.  The  rule  appUes  to  pulp  and 
paper  production  processes  included 
imder  the  Standard  Industrial 
Classification  (SIC)  code  26. 

In  this  action,  the  EPA  is  proposing  to 
amend  certain  regulatory  text  in  the 
NESHAP  regarding  the  Volimtary 
Advanced  Technology  Incentives 
Program.  The  EPA  views  the 
amendments  to  be  noncontroversial  and 
anticipates  no  adverse  comments. 
Consequently,  the  EPA  also  is 
publishing  these  amendments  to  the 
NESHAP  as  a  direct  final  rule  in  the 
RULES  AND  REGULATIONS  section  of 
today's  Federal  Register  publication.  If 


no  significant,  adverse  comments 
regarding  the  proposed  amendments  are 
received  by  the  date  specified  in  this 
document,  then  the  EPA  vfill  take  no 
further  action  with  respect  to  this 
proposal  and  the  amendments  to  the 
NESHAP  will  become  effective  on  the 
date  provided  in  the  direct  final  rule. 
DATES:  Comments.  The  EPA  will  accept 
comments  regarding  these  proposed 
amendments  on  or  before  January  27, 
1999.  Additionally,  a  pubhc  hearing 
regarding  the  proposed  amendments 
will  be  held  if  anyone  requesting  to 
speak  contacts  the  EPA  by  January  19, 
1999.  If  a  hearing  is  requested,  the 
hearing  will  be  held  on  January  27, 1999 
beginning  at  10:00  a.m.,  and  the  record 
on  the  hearing  will  remain  open  for  30 
days  after  the  hearing  date  to  provide  an 
opportimity  for  submittal  of  rebuttal  and 
additional  information.  For  more 
information  about  submittal  of 
comments  and  the  public  hearing,  see 
the  SUPPLEMENTARY  INFORMATION  section 
in  the  notice. 

ADDRESSES:  Comments.  Written 
comments  (in  duplicate,  if  possible) 
should  be  submitted  to  Docket  No.  A- 
92-40  at  the  following  address:  U.S. 
Environmental  Protection  Agency.  Air 
and  Radiation  Docket  and  Information 
Center  {MC-6102).  401  M  Street.  SW. 
Washington.  DC  20460.  The  EPA 
requests  that  a  separate  copy  of  the 
comments  also  be  sent  to  the  contact 
person  listed  below. 

Today's  doctunent  and  other  materials 
related  to  these  proposed  amendments 
are  available  for  review  in  the  docket. 
Copies  of  this  information  may  be 
obtained  by  request  from  the  Air  Docket 
by  calling  (202)  260-7548.  A  reasonable 
fee  may  be  charged  for  copying  docket 
materials. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Steve  Silverman,  Office  of  General 
Coimsel.  U.S.  Environmental  Protection 
Agency.  401  M  Street.  SW.  Washington, 
DC  20460.  telephone  number  (202)  260- 
7716.  For  technical  information 
regarding  the  NESHAP.  contact  Mr. 
Stephen  Shedd,  Emissions  Standards 
Division,  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park,  NC 
27711,  telephone  number  (919)  541- 
5397  or  e-mail  at  shedd.steve@lepa.gov. 
SUPPLEMENTARY  INFORMATION:  Regulated 
entities.  Entities  potentially  regulated  by 
this  action  include: 


Category 


Industry 


SIC  code 


26 


Examples  of  regulated  entities 


Pulp  mills  and  integrated  mills  (mills  that  manufacture  pulp  and  paper/paperfooard)  that  chemically  pulp  wood  fiber. 
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This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  gmde 
for  readers  regarding  entities  likely  to  be 
interested  in  the  proposed  amendments 
to  the  regulation  affected  by  this  action. 
This  table  lists  the  types  of  entities  that 
the  EPA  is  now  aware  could  potentially 
be  regulated  by  this  action.  To 
determine  whether  yoiu-  facility  is 
regulated  by  this  action,  you  should 
carefully  examine  the  applicability 
criteria  in  part  63,  subparts  A  and  S  of 
Title  40  of  the  Code  of  Federal 
Regulations. 

Information  contacts.  If  you  have 
questions  regarding  the  applicability  of 
this  action  to  a  particular  situation  or 
questions  about  compliance  approaches, 
permitting,  enforcement,  and  rule 
determinations,  please  contact  the 
appropriate  regional  representative 
below. 

Region  I:  Greg  Roscoe,  Chief,  Air 
Pesticides  and  Toxics  Enforcement 
Office,  Office  of  Environmental 
Stewardship,  U.S.  EPA,  Region  I,  JFK 
Federal  Building  (SEA),  Boston,  MA 
02203,  (617)  565-3221.  Technical 
Contact  for  AppUcability 
Determination,  Susan  Lancey,  (617) 
565-3587,  (617)  565-4940  (Fax). 

Region  II:  Mosey  GhafEari,  Air 
Compliance  Branch,  U.S.  EPA,  Region 
n,  290  Broadway,  New  York,  NY 
10007-1866,  (212)  637-3925,  (212) 
637-3998  (Fax). 

Region  HI:  Makeba  Morris,  U.S.  EPA, 
Region  III,  3AT10, 1650  Arch  Street, 
Philadelphia,  PA  19103,  (215)  814- 
2187. 

Region  IV:  Lee  Page,  U.S.  EPA,  Region 
IV,  Atlanta  Federal  Center,  100 
Alabama  Street,  Atlanta,  GA  30303, 
(404) 562-9131. 

Region  V:  Christina  Prasinos  (AE-17J), 
U.S.  EPA,  Region  V,  77  West  Jackson 
Street,  Chicago,  IL  60604-3590,  (312) 
886-6819,  (312)  353-8289  (Fax). 

Region  VI:  Michelle  Kelly,  Air 
Enforcement  Branch  (6EN-AA),  U.S. 
EPA,  Region  VI,  Suite  1200, 1445  Ross 
Avenue,  Dallas,  TX  75202-2733,  (214) 
665-7580,  (214)  665-7446  (Fax). 

Region  VII:  Gary  Schlicht,  Air  Permits 
and  Compliance  Branch,  U.S.  EPA, 
Region  Vn,  ARTD/APCO,  726 
Minnesota  Avenue,  Kansas  City,  KS 
66101.  (913)  551-7097. 

Region  Vni:  Tami  Thomas-Burton,  Air 
Toxics  Coordinator,  U.S.  EPA,  Region 
Vm,  Suite  500,  999  18th  Street, 
Denver.  CO  80202-2466,  (303)  312- 
6581,  (303)  312-6064  (Fax). 

Region  DC:  Ken  Bigos,  U.S.  EPA,  Region 
DC,  A-5,  75  Hawthorne  Street,  San 
Francisco,  CA  94105.  (415)  744-1240. 

Region  X:  Andrea  WaUenweber,  Office 
of  Air  Quality.  U.S.  EPA.  R^on  X. 


OAQ-107, 1200  Sixth  Avenue, 

Seattle,  WA  98101.  (206)  553-8760. 

(206)  553-0404  (Fax). 

Technology  Transfer  Network.  The 
Technology  Transfer  Networic  (TTN)  is 
a  network  of  the  EPA's  electronic 
bulletin  boards.  The  TTN  provides 
information  and  technology  exchange  in 
various  areas  of  air  pollution  control. 
Information  regarding  the  basis  and 
purpose  of  this  rule  and  other  relevant 
documents  can  be  found  on  the  pulp 
and  paper  page  of  the  EPA's  Unified  Air 
Toxics  website  (UATW)  at 
"www.epa.gov/tWuatw/pulp/ 
pulppg.html".  For  more  information  on 
the  TTN.  call  the  HELP  line  at  (919) 
541-5384. 

Public  hearing.  If  a  public  hearing  is 
requested  by  the  requked  date  (see 
DATES  section  in  this  notice),  the  public 
hearing  will  be  held  at  the  EPA  Office 
of  Administration  Auditorium,  Research 
Triangle  Park,  NC.  Persons  interested  in 
presenting  oral  testimony  or  inquiring 
as  to  whedier  a  hearing  is  to  be  held 
should  contact  Ms.  JoLynn  Collins, 
Waste  and  Chemical  Processes  Group, 
Emission  Standards  Division  (MD-13), 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  NC,  27711, 
telephone  number  (919)  541-5671. 

Docket.  Docket  A-92-40  contains  the 
supporting  information  for  the  original 
NESHAP  and  this  action.  Today's  notice 
and  other  materials  related  to  this 
proposal  are  available  for  review  in  the 
docket.  The  docket  is  available  for 
public  inspection  and  copying  between 
8:00  a.m.  and  5:30  p.m.,  Monday 
through  Friday  except  for  Federal 
hohdays  at  the  Air  and  Radiation 
Docket  and  Information  Center  (MC- 
6102),  U.S.  Enviroiunental  Protection 
Agency,  401  M  Street,  SW,  Room  M- 
1500,  Washington,  DC  20460.  Copies  of 
docket  information  also  may  be 
obtained  by  request  bom  the  Air  Docket  * 
by  calling  (202)  260-7548.  A  reasonable 
fee  may  be  charged  for  cop)ring  docket 
materials. 

L  Description  of  Pn^Msed  Amendments 

The  EPA  is  proposing  to  amend  the 
interim  NESHAP  for  chloroform 
emissions  from  mills  which  have 
eiut>lled  in  the  Voluntary  Advanced 
Technology  Incentives  Program 
(VATIP).  In  the  RULES  AND 
REGULATIONS  section  of  today's 
Federal  Register,  we  are  promiUgating 
this  same  amendment  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comment.  The  EPA  has  explained  the 
reasons  for  making  this  amendment  in 
the  preamble  to  the  direct  final  rule,  and 
does  not  believe  it  necessary  to  repeat 


that  discussion  here.  If  EPA  receives 
adverse  conunent,  EPA  will  withdraw 
the  direct  final  rule  and  it  will  not  take 
effect.  EPA  will  address  all  pubUc 
comments  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  must 
therefore  do  so  at  this  time. 

n.  Administrative  Requirements 

A.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
considered  by  the  EPA  in  the 
development  of  this  rulemaking.  The 
docket  is  a  dynamic  file,  because 
material  is  added  throughout  the 
rulemaking  development.  The  docketing 
system  is  intended  to  allow  members  of 
the  public  and  indiistries  involved  to 
readily  identify  and  locate  dociunents 
so  that  they  can  effectively  participate 
in  the  rulemaking  process.  Along  with 
the  proposed  and  promulgated 
standards  and  their  preambles,  the 
contents  of  the  docket,  except  for  certain 
interagency  documents,  will  serve  as  the 
record  in  case  of  judicial  review.  See 
CAA  section  307(d)(7)(A). 

B.  Public  Hearing 

A  public  hearing  will  be  held,  if 
requested,  to  discuss  the  proposed 
amendments  in  accordance  with  section 
307(d)(5)  of  the  Act.  If  a  public  hearing 
is  held,  die  EPA  will  ask  clarifying 
questions  during  the  oral  presentations 
but  will  not  respond  to  the 
presentations  or  comments.  To  provide 
an  opportimity  for  all  who  may  wish  to 
speak,  oral  presentations  will  be  limited 
to  15  minutes  each.  Any  member  of  the 
public  may  file  a  written  statement  (see 
DATES  and  ADDRESSES).  Written 
statements  and  supporting  information 
will  be  considered  with  equivalent 
weight  as  any  oral  statement  and 
supporting  information  subsequently 
presented  at  a  public  hearing,  if  held. 

C.  Paperwork  Reduction  Act 

The  information  requirements  of  the 
previously  promulgated  NESHAP  were 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB)  on 
April  27, 1998  under  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501  et  seq. 
An  Information  Collection  Request  (ICR) 
document  has  been  prepared  by  the  EPA 
(ICR  No.  1657.03),  and  a  copy  may  be 
obtained  from  Sandy  Farmer,  OPPE 
Regulatory  Information  Division;  U.S. 
Environmental  Protection  Agency 
(2137):  401  M  Street,  SW;  Washington, 
DC  20460  or  by  calling  (202)  260-2740. 
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The  infoimation  requirements  are  not 
effective  until  OMB  approves  them. 

Today's  proposed  amendments  to  the 
NESHAP  will  have  no  impact  on  the 
information  collection  burden  estimates 
made  previously.  The  changes  add  a 
compliance  alternative  to  a  particular 
standard  and  therefore  does  not 
mandate  any  new  requirements. 
Consequently,  the  ICR  has  not  been 
revised.  ^^ 

D.  Executive  Order  12866:  "Significant 
Regulatory  Action  "  Determination 

Under  Executive  Order  12866,  the 
EPA  must  determine  whether  the 
proposed  regulatory  action  is 
"significant"  and,  therefore,  subject  to 
OMB  review  and  the  requirements  of 
the  Executive  Order.  The  order  defines 
a  "significant"  regulatory  action  as  one 
that  is  likely  to  lead  to  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
public  health  or  safety  in  State,  local,  or 
tribal  governments  or  communities: 

(2)  ueate  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

The  NESHAP  subpart  S  rule 
published  on  April  15, 1998  was 
considered  significant  imder  Executive 
Order  12866,  and  a  regulatory  impact 
analysis  (RIA)  was  prepared.  The 
amendments  proposed  today  provide  an 
additional  means  of  achieving  an 
interim  MACT  standard  for  chloroform 
emissions  from  bleaching  systems  at 
certain  mills.  The  OMB  has  evaluated 
this  action  and  determined  it  to  be 
nonsignificant;  thus,  it  did  not  require 
OMB  review. 

E.  Regulatory  FlexibiUty  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  imless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  The 
EPA  determined  that  it  is  not  necessary 
to  prepare  a  regulatory  flexibility 
analysis  in  connection  with  this  action. 
These  pro[>osed  amendments  would  not 


result  in  increased  impacts  to  small 
entities  and  the  proposed  changes  to  the 
rule  in  today's  action  do  not  mandate 
new  control  requirements  to  the  April 
15, 1998  rule. 

F.  Unfunded  Mandates  Reform  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  the  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more. 
Under  section  205,  the  EPA  must  select 
the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  the  EPA  to 
establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

The  EPA  has  determined  that  the 
action  proposed  today  does  not  include 
a  Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector.  Therefore,  the 
requirements  of  the  Unfunded  Mandates 
Act  do  not  apply  to  today's  action. 

G.  Executive  Order  12875:  Enhancing 
the  Intergovernmental  Partnership 

Under  Executive  Order  12875,  the 
EPA  may  not  issue  a  regulation  that  is 
not  required  by  statute  and  that  creates 
a  mandate  upon  a  State,  local,  or  tribal 
government  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
the  EPA  consults  with  those 
governments.  If  the  EPA  complies  by 
consulting.  Executive  Order  12875 
requires  the  EPA  to  provide  to  OMB  a 
description  of  the  extent  of  the  EPA's 
prior  consultation  with  representatives 
of  affected  State,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  the  EPA 
to  develop  an  effective  process 
permitting  elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  imfimded  mandates." 

While  the  final  rule  published  on 
April  15, 1998  does  not  create  mandates 


upon  State,  local,  or  tribal  governments, 
the  EPA  involved  State  and  local 
governments  in  its  development. 
Because  today's  action,  wotUd  add  a 
degree  of  flexibility  to  the  current  rule 
by  creating  a  different  means  of 
achieving  an  interim  MACT  standard  for 
chloroform  emissions  from  bleaching 
systems  at  certain  mills,  today's  action 
does  not  create  a  mandate  upon  State, 
local,  or  tribal  governments. 

H.  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  applies  to  any 
rule  that  the  EPA  determines  (1)  is 
economically  significant  as  defined 
under  Executive  Order  12866,  and  (2) 
the  environmental  health  or  safety  risk 
addressed  by  the  rule  has  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  EPA  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  EPA. 

Today's  action  is  not  subject  to 
Executive  Order  13045  because  it  does 
not  involve  decisions  on  environmental 
health  or  safety  risks  that  may 
disproportionately  affect  children. 

I.  Executive  Order  13084:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  the 
EPA  may  not  issue  a  regidation  that  is 
not  required  by  statute,  that 
significantly  or  uniquely  affects  the 
communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliwce  costs  on 
those  communities  luUess  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  the  EPA  consults  with 
those  governments.  If  the  EPA  complies 
by  consulting,  Executive  Order  13084 
requires  the  B>A  to  provide  to  the  OMB, 
in  a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  the  EPA's  prior 
consultation  with  representatives  of 
affected  tribal  governments,  a  siumnary 
of  the  nature  of  their  concerns,  and  a 
statement  supporting  the  need  to  issue 
the  regulation.  In  addition.  Executive 
Order  13084  requires  the  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regiUatory  policies  on  matters  that 
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significantly  or  uniquely  affect  their 
communities." 

Today's  action  does  not  significantly 
or  uniquely  affect  the  communities  of 
Indian  tribal  governments.  The  final 
rule  published  on  April  15, 1998  does 
not  create  mandates  upon  tribal 
governments.  Because  today's  action 
interprets  the  requirements  of  the  final 
rule,  today's  action  does  not  create  a 
mandate  on  tribal  governments. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  action. 

J.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA)  directs  all  Federal 
agencies  to  use  voluntary  consensus 
standards  instead  of  government-unique 
standards  in  their  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  business 
practices)  that  are  developed  or  adopted 
by  one  or  more  voluntary  consensus 
standards  bodies.  Examples  of 
organizations  generally  regarded  as 
voluntary  consensus  standards  bodies 
include  the  American  Society  for 
Testing  and  Materials  (ASTM),  the 
National  Fire  Protection  Association 
(NFPA),  and  the  Society  of  Automotive 
Engineers  (SAE).  The  NTTAA  requires 
Federal  agencies  like  the  EPA  to  provide 
Congress,  through  OMB,  with 
explanations  when  an  agency  decides 
not  to  use  available  and  applicable 
volimtary  consensus  standards. 

The  proposed  amendments  do  not 
involve  any  new  technical  standards  or 
the  incorporation  by  reference  of 
existing  technical  standards.  Therefore, 
consideration  of  voluntary  consensus 
standards  is  not  relevant  to  this  action. 

m.  Legal  Authority 

These  regulations  are  amended  imder 
the  authority  of  sections  112, 114,  and 
301  of  the  Clean  Air  Act,  as  amended 
(42  U.S.C.  sections  7412,  7414,  and 
7601). 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection. 
Administrative  practice  and  procedure, 
Air  pollution  control.  Intergovernmental 
relations. 

Dated:  December  18, 1998. 
Carol  M.  Browner, 
Administrator. 
(PR  Doc.  98-34307  Filed  12-24-98;  8:45  am] 


ENVtRONIMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  262, 264. 265.  and  270 
[FRL-6210-q 

Projact  XL  Rulamaidng  for  Naw  York 
Stata  Public  Utilitiaa:  Hazanloua  Waala 
Managamant  Syatam 

AQENCY:  Environmntal  Protection 
Agency  (EPA). 

ACTION:  Extension  of  Comment  Period 
for  Project  XL  Draft  Final  Project 
Agreement  and  Proposed  Rule 

SUMMARY:  On  December  7, 1996,  EPA 
published  a  request  for  comments  on  a 
proposed  rule  and  draft  final  project 
agreement  (FPA)  for  the  Project  XL 
Rulemaking  for  New  York  State  Public 
Utilities  (FRL-6197-7,  63  FR  67561- 
67571).  "The  original  comment  period 
was  thirty  (30)  days  from  the  date  of 
pubUcation.  EPA  has  received  a  request 
to  extend  the  commisnt  period.  EPA  is 
today  granting  a  twenty-one  (21)  day 
extension  fitim  January  6, 1999,  to 
January  27, 1999,  for  comments  on  the 
proposed  rule  and  FPA  for  New  York 
State's  XL  project. 

DATES:  The  period  for  submission  of 
comments  ends  on  January  27, 1999. 
ADDRESSES:  Written  comments  and 
requests  for  a  hearing  should  be  mailed 
to  the  RCRA  Information  Center  Docket 
Clerk  (5305G),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW. 
Washington,  DC  20460.  Please  send  an 
original  and  two  copies  of  all  comments, 
and  refer  to  Docket  Number  F-98- 
NYSP-FFFFF.  A  copy  Should  also  be 
sent  to  Mr.  Philip  Flax  at  U.S. 
Environmental  Protection  Agency, 
Region  2,  290  Broadway,  New  York,  NY 
10007-1866. 

Viewing  Docket  Materials:  A  docket 
containing  public  comments  and 
supporting  materials  is  available  for 
public  inspection  and  copying  at  the 
RCRA  Information  Center  (RIC),  located 
at  Crystal  Gateway,  1235  Jefferson  Davis 
Highway,  First  Floor,  Arlington, 
Virginia.  The  RIC  is  open  from  9:00  am 
to  4:00  pm  Monday  tlm>ugh  Friday, 
excluding  federal  holidays.  The  pubUc 
is  encouraged  to  phone  in  advance  to 
review  docket  materials.  Appointments 
can  be  scheduled  by  phoning  the  Docket 
Office  at  (703)  603-9230.  Refer  to  RCRA 
docket  number  F-98-NYSP-FFFFF.  The 
pubUc  may  copy  a  maximum  of  100 
pages  from  any  regulatory  dodcet  at  no 
charge.  Additional  copies  cost  15  cents 
per  page. 

A  duplicate  copy  of  the  docket  is 
available  for  inspection  and  copying  at 
U.S.  EPA,  Region  2, 290  Broadway,  New 


York,  NY  10007-1866  during  normal 
business  hours.  Persons  wishing  to  view 
the  duplicate  docket  at  the  New  York 
location  are  encouraged  to  contact  Mr. 
Philip  Flax  in  advance,  by  telephoning 
(212)  637--4143.  Information  is  also 
available  on  the  world  wide  web  at 
http://www.epa.gov/ProjectXL. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Philip  Flax.  U.S.  EPA,  Region  2.  290 
Broadway,  New  York,  NY  10007-1866, 
(212) 637-4143. 

Dated:  December  21, 1998. 
Lisa  Lund, 

Deputy  Associate  Administrator  for 
Reinvention. 

(FR  Doc.  98-34295  Filed  12-24-98;  8:45  am] 
mUMfl  OOOt  tUB  K  M 


DEPARTMENT  OF  TRANSPORTATION 
CoastQuard 

46  CFR  Part  45 

[USCO-1908-4623] 

mN211S-AF38 

Umitad  Sarvica  Oomaatic  Voyaga  Load 
Linaa  for  Rivar  Baroaa  on  Laica 
IMichlgan 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking; 

extension  of  comment  period. 

SUMMARY:  The  Coast  Guard  is  extending 
the  comment  period  for  the  notice  of 
proposed  rulemaking  on  Limited 
Service  Domestic  Voyage  Load  Lines  for 
River  Barges  on  Lake  Michigan  to  March 
4, 1999,  to  allow  additional  time  for 
public  comment. 

DATES:  Comments  must  reach  the 
Docket  Management  Facility  on  or 
before  March  4, 1999. 

ADDRESSES:  You  may  mail  comments  to 
the  Docket  Management  Facility, 
(USCG-1998-4623),  U.S.  Department  of 
Transportation,  room  PL-401.  400 
Seventh  Street  SW.,  Washington  DC 
20590-0001,  or  deliver  them  to  room 
PL-401,  located  on  the  Plaza  Level  of 
the  Nassif  Building  at  the  same  address 
between  9  a.m.  and  5  p.m..  Monday 
through  Friday,  except  Federal  hoUdays. 
The  telephone  number  is  202-366- 
9329. 

The  Docket  Management  FaciUty 
maintains  the  public  docket  for  this 
rulemaking.  Comments  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  room  PL-401, 
located  on  the  Plaza  Level  of  the  Nassif 
Building  at  the  same  address  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  You 
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may  also  access  this  docket  on  the 
Internet  at  http://dms.dot.gov. 
FOR  FURTHER  MFORMATION  CONTACT:  For 
questions  on  this  proposed  rule,  contact 
Mr.  Thomas  Jordain,  Office  of  Marine 
Safety  and  Environmental  Protection 
(G-4v!SE-2),  U.S.  Coast  Guard 
Headquarters.  Room  1308,  telephone 
202-267-0142.  For  questions  on 
viewing  or  submitting  material  to  the 
docket,  contact  Doro&y  Walker,  Chief, 
Dockets.  Department  of  Transportation, 
telephone  202-366-9329. 
SUPPLEMENTARY  INFORMATKM: 

Request  for  Comments 

The  Coast  Guard  encourages  you  to 
participate  in  this  rulemaking  by 
submitting  written  data,  views,  or 
arguments.  If  you  submit  comments, 
you  should  include  your  name  and 
address,  identify  this  notice  (USCG- 
1998-4623)  and  the  specific  section  or 
question  in  this  dociunent  to  which 
your  comments  apply,  and  give  the 
reason  for  each  comment.  Please  submit 
all  comments  and  attachments  in  an 
imbound  format,  no  larger  than  8^/z  by 
11  inches,  suitable  for  copying  and 
electronic  filing  to  the  DOT  Docket 
Management  Facility  at  the  address 
\mder  ADDRESSES.  If  you  want 
acknowledgment  of  receipt  of  your 
comments,  you  should  enclose  a 
stamped,  self-addressed  postcard  or 
envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period. 

The  Coast  Guard  may  schedule  a 
public  meeting  depending  on  input 
received  in  response  to  this  notice.  You 
may  request  a  public  meeting  by 
submitting  a  request  to  the  address 
imder  ADDRESSES.  The  request  should 
include  the  reasons  why  a  meeting 
would  be  beneficial.  If  we  determine 
that  a  public  meeting  should  be  held, 
we  will  hold  the  meeting  at  a  time  and 
place  annoimced  by  a  later  notice  in  the 
Federal  Register. 

Background  and  Purpose 

On  November  2, 1998,  the  Coast 
Guard  published  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  (63  FR  58679).  The  NPRM 
proposes  exempting  certain  unmanned 
dry  cargo  river  barges  bom  the  normal 
Great  Lakes  load  line  requirements  to 
operate  on  Lake  Michigan.  Instead, 
these  river  barges  would  need  to  obtain 
a  limited  domestic  service  load  line  for 
two  specific  routes  (between  Chicago, 
Illinois  and  Milwaukee,  Wisconsin;  and 
between  Chicago  and  Muskegon, 
Michigan).  This  proposed  rule  would 
allow  direct  river  barge  transport  of 


certain  non-hazardous  cargoes  from 
inland  river  ports  to  Milwaukee  and 
Muskegon  while  maintaining  a 
relatively  low  cost-per-ton-mile  rate  for 
river  barge  transportation. 

In  response  to  the  NPRM,  a  multi- 
industry  group  associated  with  the  river 
barge  transport  of  bulk  ore  along  the 
southern  shore  of  Lake  Michigan  to 
Bums  Harbor,  Indiana  contacted  the 
Coast  Guard.  The  group  recently  met  to 
review  the  proposed  regulations  and 
was  concerned  that  there  will  not  be 
enough  time  to  develop  and  submit  a 
consolidated  response  to  the  docket 
before  the  NPRM  comment  period 
closes  on  January  4, 1999.  As  a  result, 
the  group  has  requested  an  extension  of 
the  comment  period.  The  Coast  Guard 
accepts  this  as  a  reasonable  request.  We 
are  extending  the  NPRM  comment 
period  to  March  4, 1999. 

Dated:  December  21, 1998. 
Howard  L.  Hime, 

Acting,  Director  for  Standards. 

[FR  Doc.  98-34200  Filed  12-24-98;  8:45  am] 

BILUNQ  CODE  4t1»-1S-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

(MM  DockM  No.  9S-234.  RM-0324] 

Radio  Broadcasting  Services; 
Augusta,  Wl 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  L. 
Topaz  Enterprises,  Inc.  proposing  the 
allotment  of  Channel  268C3  to  Augusta, 
Wisconsin,  as  that  community's  first 
local  broadcast  service.  The  channel  can 
be  allotted  to  Augusta  with  a  site 
restriction  12.3  kilometers  (7.7  miles) 
east  of  the  community  at  coordinates 
44-40-11  and  90-57-55. 
DATES:  Comments  must  be  filed  on  or 
before  February  8, 1999,  and  reply 
comments  on  or  before  February  23, 
1999. 

ADDRESSES:  Federal  Commimications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Dale  A. 
Ganske,  President,  L.  Topaz  Enterprises, 
Inc.,  5546-3  Century  Avenue, 
Middleton,  WI  53562. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 


SUPPtfMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Propceed  Rule  Making,  MM  Docket  No. 
98-234,  adopted  December  9, 1998,  and 
released  December  18, 1998.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the    - 
Conunission's  Reference  Center  (Room 
239),  1919  M  Street,  NW.,  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services, 
Inc.,  1231  20th  Street,  NW., 
Washington,  DC  20036,  (202)  857-3800, 
facsimile  (202)  857-3805. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  shoiild  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  iintil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Conununications  Coinmission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  98-34236  Filed  12-24-98;  8:45  am) 
BILUNQ  CODE  •712-ei-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  98-236,  RM-0344] 

Radio  Broadcasting  Services;  Knox 
CIty.TX 

agency:  Federal  Commimications 

Commission. 

action:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by 
Alalatex  Broadcasters,  proposing  the 
allotment  of  Channel  297A  to  Knox 
City,  Texas.  The  channel  can  be  allotted 
to  Knox  City  with  a  site  restriction  13.2 
kilometers  (8.2  miles)  west  of  the 
community  at  coordinates  33-25-03 
and  99-40-16. 

DATES:  Comments  must  be  filed  on  or 
before  February  8, 1999,  and  reply 
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comments  on  or  before  February  23. 
1999. 

ADDRESSES:  Federal  Communications 
Commission.  Washington.  DC  20554. 

In  addition  to  filing  comments  with 
the  FCC.  interested  parties  should  serve 
the  petitioner,  as  follows:  Jean  Hill. 
Partner,  Alalatex  Broadcasters.  6101 
Bayou  Road.  Mobile.  AL  36605. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)  416-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
98-236.  adopted  December  9. 1998.  and 
released  December  18. 1998.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239).  1919  M  Street.  NW.,  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services. 
Inc..  1231  20th  Street.  NW.. 
Washington.  DC  20036,  (202)  857-3800, 
facsimile  (202)  857-3805. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  &e  pubhc  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
govemiiM  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  irf^  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

John  A.  KaiouMM, 

Chief,  Allocations  Bmnch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(PR  Doc  9S-34235  Filed  12-24-98;  8:45  am] 

■UMQ  OOOE  tns-«i-p 


FEDERAL  COMMUNICATIONS 

47CFRPart73 

PMM  DocfcM  No.  96-23S,  RM-4379] 

Rsdio  Broadcasting  Services;  West 
Ti8bury,MA 

agency:  Federal  Commimications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  Oasis 
Financial  Corporation  proposing  the 
allotment  of  Channel  282A  to  West 
Tisbuiy.  Massachusetts,  as  that 
community's  first  local  broadcast 
service.  The  channel  can  be  allotted  to 
West  Tisbury  at  coordinates  41-22-52 
and  70-40-30. 

DATES:  Comments  must  be  filed  on  or 
before  February  8. 1999.  and  reply 
comments  on  or  before  February  23. 
1999. 

ADDRESSES:  Federal  Commimications 
Commission.  Washington.  DC  20554.  In 
addition  to  filii^  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Wayne 
D.  Johnsen.  Wiley.  Rein  &  Fielding. 
1776  K  Street.  N.W..  Washington,  D.C. 
20006. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle.  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Dodeet  No. 
98-235,  adopted  December  9. 1998,  and 
released  December  18, 1998.  The  fiill 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  bi  the 
Commission's  Reference  Center,  445 
Twelfth  Street.  S.W..  Washington.  D.C. 
The  complete  text  of  this  decision  may 
also  be  purchased  bam  the 
Commission's  copy  contractors. 
International  Transcription  Services. 
Inc..  1231  20th  Street.  NW.. 
Washington,  DC  20036,  (202)  857-3800. 
facsimile  (202)  857-3805. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procediues  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karauaos, 

Qiief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(PR  Doc  98-34234  Filed  12-24-98;  8:45  am) 
MLUNQ  OOOE  SMS-^I^ 


FEDERAL  COMMUNICATIONS 

47  CFR  Part  73 

[MM  OodWt  No.  98-233,  RM-0318I 

Radio  Broadcasting  Servicea; 
Manhattan,  MT 

AQENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by 
Manhattan  Broadcasting  Company 
proposing  the  allotment  of  Channel 
289A  to  Manhattan.  Montana,  as  that 
community's  first  local  broadcast 
service.  The  channel  can  be  allotted  to 
Manhattan  without  a  site  restriction  at 
coordinates  45-51-12  and  111-19-42. 
DATES:  Comments  must  be  filed  on  or 
before  February  8. 1999.  and  reply 
comments  on  or  before  February  23, 
1999. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554. 

In  addition  to  filing  comments  with 
the  FCC.  interested  parties  should  serve 
the  petitioner's  counsel,  as  follows: 
Frank  R.  )azzo.  Andrew  S.  Kersting. 
Fletcher.  Heald  &  Hildreth.  P.L.C.,  1300 
N.  Seventeenth  Street.  11th  Floor. 
Arlington.  Virginia  22209. 
FOR  FURTHER  MFORMATION  CONTACT: 
Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)  418-2180. 
SUPPLEMENTARY  MFORMATKM:  This  is  a 
siunmary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
98-233,  adopted  December  9. 1998.  and 
released  December  23, 1998.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239).  1919  M  Street.  NW..  Washington. 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors, 
International  Transcription  Services, 
Inc..  1231  20th  Street.  NW.. 
Washington.  DC  20036.  (202)  857-3800. 
facsimile  (202)  857-3805. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact 
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For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
|ohn  A.  Karouaos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  98-34233  Filed  12-24-98;  8:45  ami 
BNJJNG  COOE  CnS-OI-P 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  DockM  No.  9S-230,  RM-9422] 

Radio  Broadcasting  Services; 
Hazelton,  ND 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  High 
Plains  Broadcasting,  Inc.  to  allot 
Channel  280C  to  Hazehon,  ND,  as  the 
commimity's  first  local  aural  service. 
Channel  280C  can  be  allotted  to 
Hazelton  in  compliance  with  the 
Commission's  minimimi  distance 
separation  requirements  with  a  site 
restriction  of  20.4  kilometers  (12.7 
miles)  north,  at  coordinates  46-38-05 
NL;  100-25-40  WL,  to  avoid  a  short- 
spacing  to  Station  KGIM-FM,  Channel 
279C1,  Redfield.  SD.  Canadian 
concurrence  in  the  allotment  is  required 
since  Hazelton  is  located  within  320 
kilometers  (200  miles)  of  the  U.S.- 
Canadian border. 

DATES:  Comments  must  be  filed  on  or 
before  February  8, 1999,  and  reply 
comments  on  or  before  February  23, 
1999. 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  S.W., 
Room  TW-A325,  Washington,  DC 
20554.  In  addition  to  filing  comments 
with  the  FCC,  interested  parties  should 
serve  the  petitioner,  or  its  coimsel  or 
consultant,  as  follows:  F.  William 
LeBeau,  Hogan  &  Hartson  L.L.P.,  555 
Thirteenth  Street,  N.W.,  Washington, 
D.C.  20004-1109  (Counsel  to  petitioner). 
-  FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 


Proposed  Rule  Making,  MM  Docket  No. 
98-230,  adopted  December  9, 1998,  and 
released  December  18, 1998.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc.,  (202)  857- 
3800, 1231  20th  Street,  NW, 
Washington.  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousoa, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  98-34232  Filed  12-24-98;  8:45  am) 

BILUNQ  COOE  «n2-01-i> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  98-232.  RM-e420] 

Radio  Broadcasting  Services;  New 
England,  ND 

AGENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  High 
Plains  Broadcasting,  Inc.,  seeking  the 
allotment  of  Chaimel  239C  to  New 
England,  ND,  as  the  community's  first 
local  aural  service.  Channel  239C  can  be 
allotted  to  New  England  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements 
without  the  imposition  of  a  site 
restriction,  at  coordinates  46-32-24  NL; 


102-51-48  WL.  Canadian  concurrence 
in  the  allotment  is  required  since  New 
England  is  located  within  320 
kilometers  (200  miles)  of  the  U.S.- 
Canadian border. 

DATES:  Comments  must  be  filed  on  or 
before  February  8, 1999,  and  reply 
comments  on  or  before  February  23, 
1999. 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  S.W., 
Room  TW-A325,  Washington,  DC 
20554.  In  addition  to  fiUng  comments 
with  the  FCC,  interested  parties  should 
serve  the  petitioner,  or  its  coimsel  or 
consultant,  as  follows:  F.  William 
LeBeau,  Hogan  &  Hartson  L.L.P.,  555 
Thirteenth  Street,  N.W.,  Washington, 
D.C.  20004-1109  (Counsel  to  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Biureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
98-232,  adopted  December  9, 1998,  and 
released  December  18, 1998.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc.,  (202)  857- 
3800, 1231  20th  Street,  NW, 
Washington.  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  98-34231  Filed  12-24-98;  8:45  am) 
BiuMQ  CODE  vnz-m-p 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Docket  No.  98-231.  RM-e421] 

Radio  Broadcasting  Services;  Gackle, 
ND 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  High 
Plains  Broadcasting,  Inc.,  to  allot 
Channel  256C  to  Gackle,  ND.  as  the 
community's  first  local  aural  service. 
Channel  256C  can  be  allotted  to  Gackle 
in  compliance  with  the  Commission's 
minimum  distance  separation 
requirements  without  the  imposition  of 
a  site  restriction,  at  coordinates  46-37- 
30  NL;  98-08-30  WL.  Canadian 
concurrence  in  the  allotment  is  required 
since  Gackle  is  located  within  320 
kilometers  (200  miles)  of  the  U.S.- 
Canadian border. 

DATES:  Comments  must  be  filed  on  or 
before  February  8, 1999,  and  reply 
comments  on  or  before  February  23, 
1999. 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  S.W., 
Room  TW-A325,  Washington,  DC 
20554.  In  addition  to  filing  comments 
with  the  FCC,  interested  parties  should 
serve  the  petitioner,  or  its  counsel  or 
consultant,  as  follows:  F.  William 
iBeau.  Hogan  &  Hartson,  L.L.P.,  555 
lirteenth  Street,  N.W.,  Washington, 
C.  20004-1109  (Counsel  to  petiUoner). 
FURTHER  INFORMATION  CONTACT: 
jeslie  K.  Shapiro,  Mass  Media  Bureau, 
202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
t)mopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
J8-231,  adopted  December  9, 1998,  and 
■eleased  December  18, 1998.  The  full 
ext  of  this  Commission  decision  is 
ivailable  for  inspection  and  copying 
luring  normal  business  hours  in  the 
tX  Reference  Center  (Room  239),  1919 
"  Street,  NW.,  Washington,  DC.  The 
implete  text  of  this  decision  may  also 
purchased  from  the  Commission's 
;opy  contractor.  International 
'ranscription  Services,  Inc.,  (202)  857- 
800, 1231  20th  Street,  NW, 
ashington,  DC  20036. 
Provisions  of  the  Regulatory 
lexibiUty  Act  of  1980  do  not  apply  to 
I  us  proceeding. 

Members  of  the  pubUc  should  note 
t  lat  from  the  time  a  Notice  of  Proposed 
I  ule  Making  is  issued  until  the  matter 
i  i  no  longer  subject  to  Commission 


consideration  or  coiut  review,  all  ex" 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procediu«s  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Fart  73 

Radio  broadcasting. 

Federal  Communications  Conunission. 
John  A.  Kannisos, 

Chief,  Allocations  Bmnch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
IFR  Doc.  98-34230  Filed  12-24-98;  8:45  am) 
BILUNQ  CODE  CTia-OI-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

48  CFR  Parts  T503. 1515.  and  1552 
FRL-620S-6] 

Acquisition  Regulation:  Contracting  by 
Negotiation 

AGENCY:  Environmental  Protection 
Agency.    ^^ 

ACTION:  Proposed  rule. 


SUMMARY:  The  Enviroiunental  Protection 
Agency  (EPA)  is  issuing  this  proposed 
rule  to  amend  the  EPA  Acquisition 
Regulation  (EPAAR)  (48  CFR  Chapter 
15)  so  that  it  will  conform  to  the  Federal 
Acquisition  Regulation  (FAR  48  CFR 
Chapter  1),  as  revised  by  Federal 
Acquisition  Circular  (FAC)  97-02. 
DATES:  Comments  are  requested  no  later 
than  January  27, 1999. 
ADDRESSES:  Written  comments  should 
be  submitted  to  the  contact  listed  below 
at  the  following  address:  U.S. 
Environmental  Protection  Agency, 
Office  of  Acquisition  Management 
(3802R),  401  M  Street,  SW.  Washington, 
D.C.  20460.  Comments  and  data  may 
also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to: 
Senzel.Louise@epamail.epa.gov. 
Electronic  comments  must  be  submitted 
as  an  ASCII  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  Comments  and  data  will 
also  be  accepted  on  3.5"  high  density 
IBM-compatible  formatted  disks  in 
WordPerfect  in  6.1  format  or  ASCII  file 
format.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  comments  on 
this  rule  may  be  filed  on-line  at  many 
Federal  Depository  Libraries. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louise  Senzel,  U.S.  EPA,  Office  of 
Acquisition  Management,  (3802R),  401 


M  Street,  SW,  Washington,  D.C.  20460. 
Telephone:  (202)  564-4367. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

FAC  97-02,  pubUshed  in  the  Federal 
Register  (62  FR  51224)  on  September 
30, 1997,  completely  revised  FAR  Part 
15,  Contracting  by  Negotiation.  The 
final  rule  allowed  agencies  to  delay 
implementation  until  January  1. 1998. 
EPA  began  implementation  of  the 
revised  Part  15  as  of  December  19, 1997. 
The  EPAAR  is  in  substantive 
compliance  with  the  revised  FAR,  but 
extensive  redesignation  of  EPAAR 
subparts  and  sections  is  required  for    . 
structural  conformance.  Accordingly, 
EPAAR  Part  1515,  Contracting  by 
Negotiation,  is  revised  in  its  entirety, 
and  parts  1503,  Improper  Business 
Practices  and  Personal  Conflicts  of 
Interest,  and  1552,  Solicitation 
Provisions  and  Contract  Clauses,  are 
amended. 

B.  Executive  Order  12866 

The  proposed  rule  is  not  a  significant 
regulatory  action  for  the  purposes  of 
Executive  Order  12866;  therefore,  no 
review  is  required  by  the  Office  of 
Information  and  Regulatory  Affairs 
within  the  Office  of  Management  and 
Budget  (OMB). 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  proposed  rule 
does  not  contain  information  collection 
requirements  that  require  the  approval 
of  OMB  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.) 

D.  Regulatory  Flexibility  Act 

The  EPA  certifies  that  this  proposed 
rule  does  not  exert  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
requirements  to  contractors  under  the 
rule  impose  no  reporting,  record- 
keeping, or  any  compUance  costs. 

E.  Unfunded  Mandates 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  their 
regulatory  actions  on  State,  local,  and 
tribal  governments,  and  the  private 
sector.  This  proposed  rule  does  not 
contain  a  Federal  mandate  that  may 
result  in  expenditures  of  $100  milUon  oi 
more  for  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  the 
private  sector  in  one  year.  Any  private 
sector  costs  for  this  action  relate  to 
paperwork  requirements  and  associated 
expenditures  that  are  far  below  the  leve' 
established  for  UMRA  applicability. 


Thus,  the  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

F.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (6  FR 19885.  April  23, 1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  economically 
significant  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

EPA  interprets  Executive  Order  13045 
as  applying  only  to  those  regulatory 
actions  that  are  based  on  health  or  safety 
risks,  such  that  the  analysis  required 
under  section  5-501  of  the  Order  has 
the  potential  to  influence  the  regultion. 
This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not 
establish  an  environmental  standard 
intended  to  mitigate  health  or  safety 
risks. 

G.  Executive  Order  12875 

Under  Executive  Order  12875.  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments.  If 
the  mandate  is  unfunded,  EPA  must 
provide  0MB  a  description  of  the  extent 
of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
commimications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issu^  the  regulation.  In  addition, 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

This  proposed  rule  does  not  create  a 
mandate  on  State,  local  or  tribal 
govenmients.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  rule. 


H.  Executive  Order  13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  govenunents,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
OMB,  in  a  separately  identified  section 
of  the  preamble  to  the  rule,  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  tribal  governments,  a  summary 
of  the  nature  of  their  concerns,  and  a 
statement  supporting  the  need  to  issue 
the  regulation.  In  addition.  Executive 
Order  13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

The  proposed  rule  does  not 
significantly  or  uniquely  affect  the 
commimities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

Authority:  The  provisions  of  this 
regulation  are  issued  under  5  U.S.C  301;  Sec. 
205(c),63  Stat.  390,  as  amended,  40  U.S.C. 
486(c). 

List  of  Subjects  in  48  CFR  Parts  1503, 
1515.  and  1552 

Government  procurement. 

Therefore,  48  CFR  Chapter  15  is 
amended  as  set  forth  below: 

1.  The  authority  citation  for  Parts 
1503, 1515,  and  1552  continues  to  read 
as  follows: 

Authority:  Sec.  205(c).  63  Stat.  390,  as 
amended,  40  U.S.C.  486(c). 

PART  1503— {AMENDED] 

2.  Part  1503  is  amended  by  revising 
subpart  1503.1  to  read  as  follows: 

Subpart  1503.1 — Safeguards 

Sec. 

1 503.101-370    Personal  conflicts  of  interest. 

1503.104-5    Disclosure,  protection,  and 
marking  of  contractor  bid  or  proposal 
infonnation  and  source  selection 
information. 


Subpart  1503.1— Safeguards 

1503.101-370    Personal  conflicts  of 
interest 

(a)  Each  EPA  employee  (including 
special  employees)  engaged  in  source 
evaluation  and  selection  is  required  to 
be  familiar  with  the  provisions  of  40 
CFR  Part  3  regarding  personal  conflicts 
of  interest.  The  employee  shall  inform 
the  Source  Selection  Authority  (SSA)  in 
writing  if  his/her  participation  in  the 
source  evaluation  and  selection  process 
could  be  interpreted  as  a  possible  or 
apparent  conflict  of  interest.  The  SSA 
will  consult  with  appropriate  Agency 
officials  prior  to  the  SSA's 
determination.  The  SSA  shall  relieve 
any  EPA  employee  who  has  a  conflict  of 
interest  of  further  duties  in  connection 
with  the  evaluation  and  selection 
process. 

(b)  Each  EPA  employee  (including 
special  employees,  as  defined  by 
1503.600-71  (b))  involved  in  source 
evaluation  and  selection  is  required  to 
comply  with  the  Office  of  Government 
Ethics  ethics  provisions  at  5  CFR  Part 
2635. 

1503.104-5    Disclosure,  protection,  and 
marking  of  contractor  bid  or  proposal 
Information  and  source  selection 
infonnation. 

(a)(1)  The  Chief  of  the  Contracting 
Office  (CCO)  is  the  designated  official  to 
make  the  decision  whether  support 
contractors  are  used  in  proposal 
evaluation  (as  authorized  at  FAR 
15.305(c)  and  as  restricted  at  FAR 
37.203(d)). 

(2)  The  following  written  certification 
and  agreement  shall  be  obtained  from 
the  non-Government  evaluator  prior  to 
the  release  of  any  proposal  to  that 
evaluator: 

"Certification  on  the  Use  and  Disclosure  of 
Proposals" 

RFP#:    ■ 

Offeror:      

1. 1  hereby  certify  that  to  the  best  of  my 
knowledge  and  belief,  no  conflict  of  interest 
exists  that  may  diminish  my  capacity  to 
perform  an  impartial,  technically  sound; 
objective  review  of  this  proposal(s)  or 
otherwise  result  in  a  biased  opinion  or  unfoir 
competitive  advantage. 

2. 1  agree  to  use  any  proposal  information 
only  for  evaluation  purposes.  I  agree  not  to 
copy  any  infonnation  from  the  proposal(s),  to 
use  my  best  effort  to  safeguard  such 
information  physically,  and  not  to  disclose 
the  contents  of  nor  release  any  information 
relating  to  the  proposal(s)  to  anyone  outside 
of  the  evaluation  team  assembled  for  this 
acquisition  or  individuals  designated  by  the 
Contracting  Officer. 

3. 1  agree  to  return  to  the  Government  all 
copies  of  proposals,  as  well  as  any  abstracts, 
upon  completion  of  the  evaluation. 
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(Name  and  Organization) 


(Date  of  Execution) 
(End  of  Certificate) 

(b)  Information  contained  in 
proposals  will  be  protected  and 
disclosed  to  the  extent  permitted  by 
law,  and  in  accordance  with  FAR  3.104- 
5, 15.207,  and  Agency  procedures  at  40 
CFRPart2. 

3.  Part  1515  is  revised  as  follows. 

PART  1515— CONTRACTING  BY 
NEGOTIATION 

Cat' 

1515.000    Scope  of  part. 

Subpart  1515.2— Solicitation  and  Receipt  of 
Proposals  and  Information 

1515.209    Solicitation  provisions  and 
contract  clauses. 

Subpart  1515.3— Source  Selection 

1515.302  Applicability. 

1515.303  Responsibilities. 
1515.305    Proposal  evaluation. 
1515.305-70    Scoring  plans. 
1515.305-71    Documentation  of  proposal 

evaluation. 
1515.305-72    Release  of  cost  information. 
1515.308-71    Documentation  of  source 

selection. 

Subpart  1515.4— Contract  Pricing 

1515.404-4     Profit. 

1515.404-470    Policy. 

1515.404-471    EPA  structured  approach  for 

developing  profit  or  fee  objectives. 
1515.404-472    Other  methods. 
1515.404-473    Limitations. 
1515.404-474    Waivers. 
1515.404-475    Cost  realism. 
1515.408    Solicitation  provisions  and 

contract  clauses. 

Subpart  1515.6— Unsolicited  Proposals 

L515.604    Agency  points  of  contact. 
1515.606-70    Contracting  methods. 

•ART  1515— CONTRACTING  BY 
NEGOTIATION 

1515.000    Scope  of  part. 

This  part  implements  and 
supplements  FAR  part  15.  It  prescribes 
he  Environmental  Protection  Agency 
)olicies  and  procedmes  for  contracting 
or  supplies  and  services  by  negotiation. 

Subpart  1515.2— Solicitation  and 
Receipt  of  Proposals  and  Information 

515.209    Solicitation  provisions  and 
fontract  clauses. 

In  addition  to  those  provisions 
irescribed  at  FAR  15.209  and  in 
1  ccordance  with  FAR  15.203(a)(4),  the 
<  ontracting  officer  shall  identify  and 
i  Delude  the  evaluation  factors  that  will 
1 16  considered  in  making  the  source 
!  election  and  their  relative  importance 
i  a.  each  solicitation. 


(a)  The  contracting  officer  shall  insert 
the  provisions  at  1552.215-70,  "EPA 
Soiut:e  Evaluation  and  Selection 
Procediues— Negotiated  Procurement" 
and  either:  the  provision  at  1552.215- 
71,  "Evaluation  Factors  for  Award," 
where  all  evaluation  factors  other  than 
cost  or  price  when  combined  are 
significantly  more  important  than  cost 
or  price;  or  the  provision  in  Alternate  I 
to  1552.215-71,  where  all  evaluation 
factors  other  than  cost  or  price  when 
combined  are  significantly  less 
important  than  cost  or  price;  or  the 
provision  in  Alternate  II  to  1552.215-71, 
where  all  evaluation  factors  other  than 
cost  or  price  when  combined  are 
approximately  equal  to  cost  or  price;  or 
Alternate  III  to  1552.215-71  where 
award  will  be  made  to  the  offeror  with 
the  lowest-evaluated  cost  or  price  whose 
proposal  meets  or  exceeds  the 
acceptabiUty  standards  for  non-cost 
factors. 

(b)  Evaluation  factors  and  significant 
subfactors  should  be  prepared  in 
accordance  with  FAR  15.305  and 
inserted  into  paragraph  (b)  of  the 
provision  at  1552.215-71,  Alternate  I, 
Alternate  U,  and  if  used,  in  Alternate  m. 

Subpart  1515.3— Source  Selection 

1515.302  Applicability. 

FAR  subpart  15.3  and  this  subpart 
apply  to  the  selection  of  source  or 
sources  in  competitive  negotiation 
acquisitions  in  excess  of  the  simplified 
acquisition  threshold,  except  architect- 
engineering  services  which  are  covered 
in  1536.6. 

1515.303  Responsibilities. 

The  Source  Selection  Authority  (SSA) 
shall  be  estabfishedat  the  levels 
specified  below. 

(1)  Acquisitions  having  a  potential 
value  exceeding  $25,000,000:  CCO. 

(2)  Acquisitions  having  a  potential 
value  exceeding  $10,000,000  to 
$25,000,000:  To  be  determined  by  the 
CCO,  unless  otherwise  restricted  in  his/ 
her  delegation  of  procurement  authority. 

(3)  Acquisitions  having  a  potential 
value  of  $10,000,000  or  less:  The 
contracting  officer. 

1515.305    Proposal  evaluation. 

1515.305-70    Scoring  plans. 

When  trade-offs  are  performed  (in 
accordance  with  FAR  15.101-1),  ^e 
evaluation  of  technical  and  past 
performance  shall  be  accomplished 
using  the  following  scoring  plan  or  one 
specifically  developed  for  the 
solicitation,  e.g.,  other  numeric, 
adjectival,  color  rating  systems,  etc. 


Scoring  Plan 


Value 


Descriptive  statement 


The  factor  is  not  addressed,  of  is  to- 
tally deficient  and  without  merit. 

The  factor  is  addressed,  but  contains 
deficiencies  and/or  weaknesses 
that  can  be  corrected  only  by 
major  or  significant  changes  to  rel- 
evant portions  of  the  proposal,  or 
the  factor  is  addressed  so  mini- 
mally or  vaguely  that  there  are 
wid«»pread  information  gaps.  In 
addition,  because  of  the  d«ti- 
ciendes,  weaknesses,  and/or  in- 
tormatkjn  gaps,  serious  concerns 
exist  on  the  part  of  the  technical 
evaluation  team  about  the  offeror's 
ability  to  perform  the  required 
wortt. 

lnformatk>n  related  to  the  factor  is  in- 
complete, unclear,  or  indkates  an 
inadequate  approach  to,  or  under- 
standing of  the  factor.  The  tech- 
nical evaluatkm  team  believes 
there  is  questk)n  as  to  whether  the 
offeror  woukf  be  able  to  perform 
satisfactorily. 

The  response  to  the  factor  is  ade- 
quate. Overall,  it  meets  the  speci- 
fications and  requirements,  such 
that  the  technical  evaluation  team 
believes  that  the  offeror  couW  per- 
form to  meet  the  Government's 
minimum  requirements. 

The  response  to  the  factor  is  good 
with  some  superior  features.  InfoC- 
matk)n  provided  is  generally  dear, 
and  the  demonstrated  ability  to  ac- 
complish the  technkal  require- 
ments is  acceptable  with  the  pos- 
sit>ility  of  more  than  adequate  per- 
formance. 
The  response  to  the  factor  is  supe- 
rior in  most  features. 


1515.305-71 
evaluation. 


Documentation  of  proposal 


In  addition  to  the  information 
required  by  FAR  15.305(a)(3),  the 
technical  evaluation  documentation 
shall  include: 

(a)  Score  sheets  prepared  by  each 
individual  team  member  must  be  made 
available  upon  the  contracting  officer's 
request.  For  contracts  valued  at 
$10,000,000  or  less,  the  technical 
evaluation  may  be  recorded  on  the  short 
form  technical  evaluation  format  (EPA 
Form  1900-61)  or  another  form 
specifically  developed  for  the 
solicitation;  and 

(b)  A  statement  that  the  respective 
team  members  are  bee  ftom  actual  or 
potential  personal  conflicts  of  interest, 
and  are  in  compliance  with  the  Office 
of  Government  Ethics  ethics  provisions 
at  5  CFR  part  2635. 

(c)  Any  information  which  might 
reveal  that  an  offeror  has  an  actual  or 
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potential  organizational  conflict  of 
interest. 

(d)  Any  documentation  related  to 
exchanges  with  individual  offerors. 

1515.305-72    Rttaase  Of  cost  infonnatlon. 

(a)  In  accordance  with  FAR 
15.305(a)(4),  the  contracting  officer  may 
release  the  cost/price  proposals  to  those 
members  of  the  evaluation  team  who  are 
evaluating  proposals  at  his/her 
discretion. 

(b)  These  individuals  would  then  use 
this  information  to  perform  a  cost 
realism  analysis  as  described  in  FAR 
15.404-l(d).  Any  inconsistencies 
between  the  proposals  and  the 
solicitation  requirements  and/or  any 
inconsistencies  between  the  cost/price 
and  other  than  cost/price  proposals 
should  be  identified. 

1515.308-71    Documentation  of  source 
selection. 

]n  addition  to  the  information 
required  by  FAR  15.308,  the  source 
selection  decision  shall  include: 

(a)  When  there  is  only  one  proposal 
received  or  only  one  proposal  in  the 
competitive  range,  the  contracting 
officer  shall  examine  the  solicitation  to 
determine  if  it  was  unduly  restrictive  or 
flawed.  As  part  of  the  source  selection 
decision,  the  contracting  officer  shall 
address  at  a  minimum,  the  following 
five  factors:  whether  the  requirement 
could  have  been  broken  up  into  smaller 
components;  whether  the  solicitation 
provided  adequate  response  time; 
whether  the  requirement  could  have 
been  satisfied  with  reduced  staffing 
levels  (discussion  may  be  combined 
with  the  first  factor);  if  applicable, 
whether  the  work  required  on-site  could 
otherwise  be  performed  at  a  contractor's 
facility,  avoiding  the  cost  and  logistical 
implications  of  relocating  employees; 
and  whether  the  geographical  area  of 
consideration  was  either  too  narrow  or 
too  broad,  so  as  to  adversely  impact 
competition.  If  the  contracting  officer 
determines  that  the  solicitation 
requirements  unduly  restrict 
competition,  the  contracting  officer 
shall  consider  making  appropriate 
changes  to  the  solicitation,  canceling  the 
solicitation,  and  reissuing  the 
solicitation  incorporating  the 
appropriate  changes.  For  8(a) 
competitive  or  small  business 
competitive  set-asides,  if  the  contracting 
officer  in  consultation  wdth  the  Office  of - 
Small  and  Disadvantaged  Business 
Utilization  determines  that  the 
solicitation  requirements  unduly  restrict 
competition,  the  contracting  officer 
shall  consider  making  appropriate 
changes  to  the  solicitation,  canceling  the 
soUcitation,  and  reissuing  the 


solicitation  incorporating  the 
appropriate  changes. 

(b)  The  contracting  officer  shall 
provide  a  copy  of  any  source  selection 
decision  that  includes  an  analysis  of  the 
five  factors  described  in  paragraph  (a)  of 
this  section  to  the  Competition 
Advocate  after  approval  of  the  decision 
by  the  designated  Source  Selection 
Authority. 

Subpart  1515.4— Contract  Pricing 

§1515.404-4    Profit 

This  section  implements  FAR  15.404- 
4  and  prescribes  the  EPA  structured 
approach  for  establishing  profit  or  fee 
prenegotiation  objectives. 

1515.404-470    Policy. 

(a)  The  Agency's  policy  is  to  utiUze 
profit  to  attract  contractors  who  possess 
talents  and  skills  necessary  to  the 
accomplishment  of  the  objectives  of  the 
Agency,  and  to  stimiUate  efficient 
contract  performance.  In  negotiating 
profit/fee,  it  is  necessary  that  all 
relevant  factors  be  considered,  and  that 
fair  and  reasonable  amounts  be 
negotiated  which  give  the  contractor  a 
profit  objective  commensurate  with  the 
nature  of  the  work  to  be  performed,  the 
contractor's  input  to  the  total 
performance,  and  the  risks  assumed  by 
the  contractor. 

(b)  The  purpose  of  EPA's  structured 
approach  is: 

(1)  To  provide  a  standard  method  of 
evaluation; 

(2)  To  ensure  consideration  of  all 
relevant  factors; 

(3)  To  provide  a  basis  for 
docimientation  and  explanation  of  the 
profit  or  fee  negotiation  objective;  and 

(4)  To  allow  contractors  to  earn  profits 
commensurate  with  the  assumption  of 
risk. 

(c)  The  profit-analysis  factors 
prescribed  in  the  EPA  structured 
approach  for  analyzing  profit  or  fee 
include  those  prescribed  by  FAR 
15.404(d)(1),  and  additional  factors 
authorized  by  FAR  15.404(d)(2)  to  foster 
achievement  of  program  objectives. 
These  profit  or  fee  factors  «u«  prescribed 
in  1515.404-471. 

1515.404-471    EPA  structured  approach 
for  developing  profit  or  fee  ot>|ectives. 

(a)  General.  To  properly  reflect 
differences  among  contracts,  and  to 
select  an  appropriate  relative  profit/fee 
in  consideration  of  these  differences, 
weightings  have  been  developed  for 
application  by  the  contracting  officer  to 
standard  measurement  bases 
representative  of  the  prescribed  profit 
factors  cited  in  FAR  15.404(d)  and 
EPAAR  1515.404-^71(b)(l).  Each  profit 
factor  or  subfactor,  or  its  components. 


has  been  assigned  weights  relative  to 
their  value  to  the  contract's  overall 
effort,  and  the  range  of  weights  to  be 
applied  to  each  profit  factor. 

(b)(1)  Profit/fee  factors.  The  factors  set 
forth  below,  and  the  weighted  ranges 
listed  after  each  factor,  shall  be  used  in 
all  instances  where  the  profit/fee  is 
negotiated. 

contractor's  input  to  total 
Performance 


Direct  material 

ProfessionalAechnical  labor 

Professional/technical  overtiead 

General  labor 

General  overtiead 

Sutxx>ntractors 

Other  direct  costs  

General  and  administrative  ex- 
penses   

Contractor's  assumption  of  corv 
tract  cost  risk 


Weight 
range  (per- 
cent) 


1  to  4 
8to15 
6to9 
5lo9 
4to7 
1  to  4 
1  to3 

5  to  8 

0to6 


(2)  The  contracting  officer  shall  first 
measure  the  "Contractor's  Input  to  Total 
Performance"  by  the  assignment  of  a 
profit  percentage  within  the  designated 
weight  ranges  to  each  element  of 
contract  cost.  Such  costs  are  multiplied 
by  the  specific  percentages  to  arrive  at 

a  specific  dollar  profit  or  fee. 

(3)  The  amount  calculated  for 
facilities  capital  cost  of  money  (FCCM) 
shall  not  be  included  as  part  of  the  cost 
base  for  computation  of  profit  or  fee. 
The  profit  or  fee  objective  shall  be 
reduced  by  an  amount  equal  to  the 
amount  of  facilities  capital  cost  of 
money  allowed.  A  complete  discussion 
of  the  determination  of  facilities  capital 
cost  of  money  and  its  application  and 
administration  is  set  forth  in  FAR 
31.205-10,  and  the  Appendix  to  the 
FAR  (see  48  CFR  9904.414). 

(4)  After  computing  a  total  dollar 
profit  or  fee  for  the  Contractor's  Input  to 
Total  Performance,  the  contracting 
officer  shall  calculate  the  specific  profit 
doUars  assigned  for  cost  risk  and 
performance.  This  is  accomplished  by 
multiplying  the  total  Government  cost 
objecute,  exclusive  of  any  FCCM,  by  the 
specific  weight  assigned  to  cost  risk  and 
performance.  The  contracting  officer 
shall  then  determine  the  profit  or  fee 
objective  by  adding  the  total  profit 
dollars  for  the  Contractor's  Input  to 
Total  Performance  to  the  specific  dollar 
profits  assigned  to  cost  risk  and 
performance.  The  contracting  officer 
shall  use  EPA  Form  1900-2  in  hardcopy 
or  electronic  copy  equivalent  to 
facilitate  the  calciUation  of  the  profit  or 
fee  objective. 
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(5)  The  weight  factors  discussed 
above  are  designed  for  arriving  at  profit 
or  fee  objectives  for  other  than  nonprofit 
and  not-for-profit  organizations. 
Nonprofit  and  not-for-profit 
organizations  are  addressed  as  follows: 

(i)  Nonprofit  and  not-for-profit 
organizations  are  defined  as  those 
business  entities  organized  and 
operated: 

(A)  Exclusively  for  charitable, 
scientific,  or  or  educational  purposes; 

(B)  Where  no  part  of  the  net  earnings 
inure  to  the  benefit  of  any  private 
shareholder  or  individual; 

(C)  Where  no  substantial  part  of  the 
activities  is  for  propaganda  or  otherwise 
attempting  to  influence  legislation  or 
participating  in  any  political  campaign 
on  behalf  of  any  candidate  for  public 
office;  and        * 

(D)  Which  are  exempt  bom  Federal 
income  taxation  under  Section  51  of  the 
Internal  Revenue  Code. 

(ii)  For  contracts  with  nonprofit  and 
not-for-profit  organizations  where  fees 
are  involved,  special  factor  of  -  3 
percent  shall  be  assigned  in  all  caSes. 

(c)  Assignment  of  values  to  specific 
factors — 

(1)  General.  In  making  a  judgment  on 
the  value  of  each  factor,  the  contracting 
officer  should  be  governed  by  the 
definition,  description,  and  purpose  of 
the  factors,  together  with  considerations 
for  evaluation  set  forth  in  this 
paragraph. 

(2)  Contractor's  input  to  total 
performance.  This  factor  is  a  measure  of 
how  much  the  contractor  is  expected  to 
contribute  to  the  overall  effort  necessary 
to  meet  the  contract  performance 
requirements  in  an  efficient  manner. 
This  factor,  which  is  separate  fit>m  the 
contractor's  responsibility  for  contract 
performance,  takes  into  account  what 
resources  are  necessary,  and  the 
creativity  and  ingenuity  needed  for  the 
contractor  to  perform  the  statement  of 
work  successfully.  This  is  a  recognition 
that  within  a  given  performance  output, 
or  within  a  given  sales  dollar  figure, 
necessary  efforts  on  the  part  of 
individual  contractors  can  vary  widely 
in  both  value,  quantity,  and  quality,  and 
that  the  profit  or  fee  objective  should 
reflect  the  extent  and  nature  of  the 
contractor's  contribution  to  total 
performance. 

Greater  profit  opportunity  should  be 
provided  imder  contracts  requiring  a 
high  degree  of  professional  and 
managerial  skill  and  to  prospective 
contractors  whose  skills,  facilities,  and 
technical  assets  can  be  expected  to  lead 
to  efficient  and  economical  contract 
performance.  The  evaluation  of  this 
foctor  requires  an  analysis  of  the  cost 


content  of  the  proposed  contract  as 
follows: 

(i)  Direct  material  (purchased  parts 
and  other  material).  (A)  Analysis  of 
these  cost  items  shall  include  an 
evaluation  of  the  managerial  and 
technical  effort  necessary  to  obtain  the 
required  material.  This  evaluation  shall  , 
include  consideration  of  the  number  of 
orders  and  suppUers,  and  whether 
established  sources  are  available  or  new 
sources  must  be  developed.  The 
contracting  officer  shall  also  determine 
whether  the  contractor  will,  for 
example,  obtain  the  materials  by  routine 
orders  or  readily  available  suppUes 
(particularly  those  of  substantial  value 
in  relation  to  the  total  contract  costs),  or 
by  detailed  subcontracts  for  which  the 
prime  contractor  will  be  required  to 
develop  complex  specifications 
involving  creative  design. 

(B)  Consideration  should  be  given  to 
the  managerial  and  technical  efforts 
necessary  for  the  prime  contractor  to 
administer  subcontracts,  and  to  select 
subcontractors,  including  efforts  to 
break  out  subcontracts  fi^m  sole 
sources,  through  the  introduction  of 
competition. 

(Cj  Recognized  costs  proposed  as 
direct  material  costs  such  as  scrap 
charges  shall  be  treated  as  material  for 
profit  evaluation. - 

(D)  If  intracompany  transfers  are 
accepted  at  price,  in  accordance  with 
FAR  31.205-26(e),  they  should  be 
excluded  firom  the  profit  or  fee 
computation.  Other  intracompany 
transfers  shall  be  evaluated  by 
individual  components  of  cost,  i.e., 
material,  labor,  and  overhead. 

(ii)  Professional/Technical  and 
General  Labor.  Analysis  of  labor  should 
include  evaluation  of  the  comparative 
quality  and  level  of  the  talents  and 
experience  to  be  employed.  In 
evaluating  labor  for  the  purpose  of 
assigning  profit  dollars,  consideration 
should  be  given  to  the  amount  of 
notable  scientific  talent  or  unusual  or 
scarce  talent  needed,  in  contrast  to 
journeyman  effort  or  supporting 
personnel.  The  diversity,  or  lack  thereof, 
of  scientific  and  engineering  specialties 
required  for  contract  performance,  and 
the  corresponding  need  for  supervision 
and  coordination,  should  also  be 
evaliuted. 

(iii)  Overhead  and  general  and 
administrative  expenses.  (A)  Where 
practicable,  analysis  of  these  overhead 
items  of  cost  should  include  the 
evaluation  of  the  individual  elements  of 
these  expenses,  and  how  much  they 
contribute  to  contract  performance.  This 
analysis  should  include  a  determination 
of  the  amount  of  labor  within  these 
overhead  pools,  and  how  this  labor 


would  be  treated  if  it  were  considered 
as  direct  labor  under  the  contract.  The 
allocable  labor  elements  should  be  given 
the  same  profit  consideration  as  if  they 
were  direct  labor.  The  other  elements  of 
indirect  cost  pools  should  be  evaluated 
to  determine  whether  they  are  routine 
>  expenses  such  as  utilities,  depreciation, 
and  maintenance,  and  therefore  given 
less  profit  consideration. 

(Bj  The  contractor's  accounting 
system  need  not  break  down  its 
overhead  expenses  within  the 
classification  of  professional/technical 
overhead,  general  overhead  and  general 
and  administrative  expenses. 

(iv)  Subcontractors.  (A)  Subcontract 
costs  should  be  analyzed  from  the 
standpoint  of  the  talents  and  skills  of 
the  subcontractors.  The  ar.dlysis  should 
consider  if  the  prime  contractor 
normally  should  be  expected  to  have 
people  with  comparable  expertise 
employed  as  full-time  staff,  or  if  the 
contract  requires  skilb  not  normally 
available  in  an  employer-employee 
relationship.  Where  the  prime 
contractor  is  using  subcontractors  to 
perform  labor  which  would  normally  be 
expected  to  be  done  in-house,  the  rating 
factor  should  generally  be  at  or  near  1 
percent.  Where  exceptional  expertise  is 
retained,  or  the  prime  contractor  is 
participating  in  the  mentor-protege 
program,  the  assigned  weight  should  be 
nearer  to  the  high  end  of  the  ranee. 

(v)  Other  direct  costs.  The  analysis  of 
these  costs  should  be  similar  to  the 
analysis  of  direct  material. 

(3J  Contractor's  assumption  of 
contract  cost  risk,  (i)  The  risk  of  contract 
costs  should  be  shifted  to  the  fullest 
extent  practicable  to  contractors,  and 
the  Government  should  assign  a  rating 
that  reflects  the  degree  of  risk 
assumption.  Evaluation  of  this  risk 
requires  a  determination  of  the  degree  of 
cost  responsibility  the  contractor 
assumes,  the  reliability  of  the  cost 
estimates  in  relation  to  the  task 
assiuned,  and  the  chance  of  the 
contractor's  success  or  failure.  This 
factor  is  specifically  limited  to  the  risk 
of  contract  costs.  Thus,  such  risks  of 
losing  potential  profits  in  other  fields 
are  not  within  the  scope  of  this  factor. 

(ii)  The  first  determination  of  the 
degree  of  cost  responsibiUty  assumed  by 
the  contractor  is  related  to  the  sharing 
of  total  risk  of  contract  cost  by  the 
Government  and  the  contractor, 
depending  on  selection  of  contract  type. 
The  extremes  are  a  cost-plus-fixed-fee 
contract  requiring  only  diat  the 
contractor  use  its  best  efi'orts  to  perform 
a  task,  and  a  firm-fixed-price  contract 
for  a  complex  item.  A  cost-plus-fixed* 
fee  contract  would  reflect  a  minimuin 
assumption  of  cost  responsibility  by  the 
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contractor,  whereas  a  firm-fixed-price 
contract  would  reflect  a  complete 
assiunption  of  cost  responsibility  by  the 
contractor.  Therefore,  in  the  first  step  of 
determining  the  value  given  for  the 
contractor's  assumption  of  contract  cost 
risk,  a  lower  rating  would  be  assigned 
to  a  proposed  cost-plus-fixed-fee  best 
efforts  contract,  and  a  higher  rating 
would  be  assigned  to  a  firm-fixed-price 
contract. 

(iii)  The  second  determination  is  that 
of  the  reliability  of  the  cost  estimates. 
Sound  price  negotiation  requires  well- 
defined  contract  objectives  and  reliable 
cost  estimates.  An  excessive  cost 
estimate  reduces  the  possibility  that  the 
cost  of  performance  wrill  exceed  the 
contract  price,  thereby  reducing  the 
contractor's  assumption  of  contract  cost 
risk. 

(iv)  The  third  determination  is  that  of 
the  difficulty  of  the  contractor's  task. 
The  contractor's  task  may  be  difficult  or 
easy,  regardless  of  the  type  of  contract. 

(v)  Contractors  are  likely  to  assume 
greater  cost  risks  only  if  the  contracting 
officer  objectively  analyzes  the  risk 
incident  to  the  proposed  contract,  and  is 
willing  to  compensate  contractors  for  it. 
Generally,  a  cost-plus-fixed-fee  contract 
would  not  justify  a  reward  for  risk  in 
excess  of  1  percent,  nor  would  a  firm- 
fixed-price  contract  normally  justify  a 
reward  of  less  than  4  percent.  Where 
proper  contract  type  selection  has  been 
made,  the  reward  for  risk  by  contract 
type  would  usually  fall  into  the 
follovvring  percentage  ranges: 


Type  of  contract 

Percentage 
ranges 

Cost-pJus-fixed-fee 

Prospective  price  determination 
Firm-fixed-price 

Oto1 
4  to  5 
4  to  6 

(A)  These  ranges  may  not  be 
appropriate  for  all  acquisitions.  The 
contracting  officer  might  determine  that 
a  basis  exists  for  high  confidence  in  the 
reasonableness  of  the  estimate,  and  that 
little  opportunity  exists  for  cost 
reduction  without  extraordinary  efforts. 
The  contractor's  willingness  to  accept 
ceilings  on  their  buirden  rates  should  be 
considered  as  a  risk  factor  for  cost-plus- 
fixed-fee  contracts. 

(B)  In  making  a  contract  cost  risk 
evaluation  in  an  acquisition  that 
involves  definitization  of  a  letter 
contract,  consideration  should  be  given 
to  the  effect  on  total  contract  cost  risk 
as  a  result  of  partial  performance  under 
a  letter  contract.  Under  some 
cinnunstances,  the  total  amount  of  cost 
risk  may  have  been  effectively  reduced 
by  the  existence  of  a  letter  contract. 
Under  other  circumstances,  it  may  be 


apparent  that  the  contractor's  cost  risk 
remained  substantially  as  great  as 
though  a  letter  contract  had  not  been 
used.  Where  a  contractor  has  begim 
work  imder  an  anticipatory  cost  letter, 
the  risk  assumed  is  greater  than  normal. 
To  be  equitable,  the  determination  of  a 
profit  weight  for  application  to  the  total 
of  all  recognized  costs,  both  those 
incurred  and  those  yet  to  be  expended, 
must  be  made  with  consideration  to  all 
relevant  circumstances,  not  just  to  the 
portion  of  costs  incurred  or  percentage 
of  work  completed  prior  to 
definitization. 

1515.404-472    Other  methods. 

(a)  Contracting  officers  may  use 
methods  other  than  those  prescribed  in 
1515.404-470  for  establishing  profit  or 
fee  objectives  imder  the  following  types 
of  contracts  and  circmnstances: 

(1)  Architect-engineering  contracts; 

(2)  Personal  service  contracts: 

(3)  Management  contracts,  e.g.,  for 
maintenance  or  operation  of 
Government  facilities; 

(4)  Termination  settlements; 

(5)  Services  imder  labor-hour  and 
time  and  material  contracts  which 
provide  for  payment  on  an  hourly, 
daily,  or  monthly  basis,  and  where  the 
contractor's  contribution  constitutes  the 
furnishing  of  personnel. 

(6)  Construction  contracts;  and 

(7)  Cost-plus-award-fee  contracts. 

(b)  Generally,  it  is  expected  that  such 
methods  will: 

(1)  Provide  the  contracting  officer 
with  a  technique  that  will  ensure 
consideration  of  the  relative  value  of  the 
appropriate  profit  factors  described 
under  "Profit  Factors,"  in  FAR  15.404- 
4(d)  and 

(2)  Serve  as  a  basis  for  documentation 
of  the  profit  or  fee  objective. 

1515.404-473    Limitations. 

(a)  In  addition  to  the  limitations 
established  by  statute  (see  FAR  15.404- 
4(b)(4)(i)),  no  administrative  ceilings  on 
profits  or  fees  shall  be  established, 
except  those  identified  in  EPAAR  (48 
CFR)  1516.404-273(b). 

(b)  The  contracting  officer  shall  not 
consider  any  known  subcontractor 
profit/fee  as  part  of  the  basis  for 
determining  the  contractor  profit/fee. 

1515.404-474    Waivers. 

Under  imusual  circumstances,  the 
ceo  may  specifically  waive  the 
requirement  for  the  use  of  the 
guidelines.  Such  exceptions  shall  be 
justified  in  writing,  and  authorized  only 
in  situations  where  the  guidelines 
method  is  unsuitable. 


1515.404-475    Cost  realism. 

The  EPA  structured  approach  is  not 
required  when  the  contracting  officer  is 
evaluating  cost  realism  in  a  competitive 
acquisition. 

1515.408    Solicitation  provisions  and 
contract  clauses. 

(a)  In  addition  to  those  provisions  and 
clauses  prescribed  in  FAR  15.408,  when 
an  exception  to  FAR  15.403-1  does  not 
apply  and  no  other  means  available  can 
be  used  to  ascertain  whether  a  fair  and 
reasonable  price  can  be  determined,  the 
contracting  officer  may  insert  in 
negotiated  solicitations  the  provisions 
at— 

(1)  1552.215-72  when  requesting 
information  other  than  cost  or  pricing 
data,  for  cost-reimbursable,  level-of- 
effort-contracts.  Use  Alternate  I  for  cost- 
reimbiu^able,  level-of-effort  contracts 
when  the  Government's  requirement  is 
for  fully  dedicated  staff  for  a  twelve 
month  period(s)  of  performance  and 
performance  is  on  a  Government 
facility;  Alternate  11  for  acquisitions  for 
cost-reimbursable,  level-of-effort 
contracts  when  the  Government's 
requirement  is  for  fiilly  dedicated  staff 
for  a  twelve  month  period(s)  of 
performance  and  performance  is  not  on 
a  Government  facility;  and  Alternate  III 
if  the  Government's  requirement  is  for 
the  acquisition  of  supplies  or 
equipment.  The  contracting  officer  may 
make  revisions,  deletions,  or  additions 
to  1552.215-72  and  its  Alternates  I-III 
as  needed  to  fit  an  individual 
acquisition,  and 

(2)  1552.215-73,  General  Financial 
and  Organizational  Information. 

(b)  If  imcompensated  overtime  is 
proposed,  the  resultant  contract  shall 
include  the  provisions  at  FAR  52.237- 
10  and  include  the  provision  at 
1552.215-74.  The  contracting  officer 
may  use  provisions  substantially  the 
same  as  1552.215-74  without  requesting 
a  deviation  to  the  EPAAR. 

Subpart  1515.6— Unsolicited  Proposals 

151 5.604    Agency  points  of  contact 

The  Director,  Grants  Administration 
Division  (3903R),  EPA,  401  M  Street, 
SW,  Washington,  D.C.  20460,  is  the 
Agency  contact  point  established  to 
coordinate  the  receipt  and  handling  of 
unsolicited  proposals. 

1515.606-70   Contracting  methods. 
The  Department  of  Housing  and 
Urban  Development-Independent 
Agencies  Appropriation  Act  contains  a 
requirement  that  none  of  the  funds 
provided  in  the  Act  may  be  used  for 
payment  through  grants  or  contracts  to 
recipients  that  do  not  share  in  the  cost 


of  conducting  research  resulting  from 
proposals  that  are  not  specifically 
solicited  by  the  Government. 
Accordingly,  contracts  for  research 
which  result  from  unsolicited  proposals 
shall  provide  for  the  contractor  to  bear 
a  portion  of  the  cost  of  performance  for 
work  subject  to  the  Act.  The  extent  of 
the  cost  sharing  shall  reflect  the 
mutuality  of  interest  of  the  contractor 
and  the  Government.  Therefore,  where 
there  is  no  measurable  gain  to  the 
performing  organization,  cost  sharing  is 
not  required. 

4.  In  1552.215-70,  the  section 
heading,  the  introductory  text,  and  the 
provision  heading  are  revised  to  read  as 
follows: 

1552.215-70    EPA  Source  Evaluation  and 
Selection  Procedurea    Negotiated 
Procuremente 

As  prescribed  in  1515.209(a),  insert 
the  following  provision: 

1552.215-70    EPA  SOURCE  EVALUATION 
AND  SELECTION  PROCEDURES— 
NEGOTL\TED  PROCUREMENTS  (month 
and  year  of  publication  in  the  Federal 
Register) 

5.  In  1552.215-71  is  revised  to  read  as 
follows: 

1552.215-71    Evaluation  Factora  for  Award. 

As  prescribed  in  1515.20g(a),  insert 
one  of  the  following  provisions. 

EVALUATION  FACTORS  FOR  AWARD 
(Month  and  Year  of  Publication  in  the 
Federal  Register) 

(a)  The  Govemment  will  make  award  to  the 
responsible  offeror(s)  whose  offiBr  conforms 
to  the  solicitation  and  is  most  advantageous 
to  the  Govemment  cost  or  other  factors 
considered.  For  this  solicitation,  all 
evaluation  factors  other  than  cost  or  price 
when  combined  are  significantly  more 
important  than  cost  or  price. 

(b)  Evaluation  factors  and  significant 
subfectors  to  determine  quality  of  product  or 
service: 


(End  of  provision] 

EVALUATION  FACTORS  FOR  AWARD 
(Month  and  Year  of  Publication  in  the 
Federal  Register) 

ALTERNATE  I  (Month  and  Year  of 
Publication  in  the  Federal  Register) 

(a)  The  Govemment  will  make  award  to  the 
responsible  ofFeror(s)  whose  offer  conforms 
to  the  solicitation  and  is  most  advantageous 
to  the  Govemment  cost  or  other  factors 
considered.  For  this  solicitation,  all 
evaluation  factors  other  than  cost  or  price 
when  combined  are  significantly  less 
important  than  cost  or  price. 

(d)  Evaluation  factors  and  significant 
subfoctors  to  determine  quality  of  product  or 
service: 


[End  of  provision) 

EVALUATION  FACTORS  FOR  AWARD 
(Month  and  Year  of  Publication  in  the 
Federal  Register) 

ALTERNATE  11  (Month  and  Year  of 
Publication  in  the  Federal  Register) 

(a)  The  Government  will  make  award  to  the 
responsible  offerors)  whose  offer  conforms 
to  the  solicitation  and  is  most  advantageous 
to  the  Government  cost  or  other  factors 
considered.  For  this  solicitation,  all 
evaluation  factors  other  than  cost  or  price 
when  combined  are  approximately  equal  to 
cost  or  price. 

(b)  Evaluation  factors  and  significant 
subfactors  to  determine  the  quality  of 
product  or  service: 


[End  of  provision] 

EVALUATION  FACTORS  FOR  AWARD 
(Month  and  Year  of  Publication  in  the 
Federal  Register) 

ALTERNATE  HI  (Month  and  Year  of 
Publication  in  the  Federal  Register) 

(a)  The  Govemment  will  make  award  to  the 
offeror  with  the  lowest-evaluated  cost  or 
price,  whose  proposal  meets  or  exceeds  the 
acceptability  standards  for  non-cost  factors. 
In  the  event  that  there  are  two  or  more 
technically  acceptable,  equal  price  (cost) 
offers,  the  Govemment  will  consider 
socioeconomic,  environmental  and  other 
similar  factors,  as  listed  below  in  descending 
order  of  importance:  \ 


(b)  Factors  and  significant  subfactors  for 
technical  acceptability  evaluation: 


(c)  Factors  for  past  performance  evaluation 
(optional): 


(End  of  provision] 

6. 1552.215-73  is  redesignated  as 
1552.215-72  and  revised  to  read  as 
follows: 

1552.215-72    Inatruetlona  for  the 
prefMration  of  propoaala. 

As  prescribed  in  1515.408(a)(1)  insert 
the  following  provision: 

INSTRUCTIONS  FOR  THE  PREPARATION 
OF  PROPOSALS  (Month  and  Year  of 
Publicadon  in  the  Federal  Register) 

(a)  Other  than  cost  proposal  instructions. 

(1)  Submit  proposal  for  than  cost  factors  as 
a  separate  part  of  the  total  proposal  package. 
Omit  all  cost  or  pricing  details  from  this 
proposal. 

(2)  Special  proposal  instructions: 


(b)  Cost  or  pricing  proposal  instructions. 
The  offeror  shall  prepare  and  submit  cost  or 
pricing  information  data  and  supporting 
attachments  in  accordance  with  Table  15-2 


of  FAR  15.408.  In  addition  to  a  hard  copy  of 
the  information,  to  expedite  review  of  the 
proposal,  submit  a  3.5**  high  density  IBM- 
compatible  formatted  computer  disk 
containing  the  financial  data  required,  if  this 
information  is  available  using  a  commercial 
spreadsheet  program  on  a  personal  computer. 
Submit  this  information  using  LOTUS  1-2- 
3,  if  available.  Identify  which  version  of 
LOTUS  used.  If  the  offeror  used  another 
spreadsheet  program,  indicate  the  software 
program  used  to  create  this  infomiation. 
Offerors  should  include  the  formulas  and 
factors  used  in  calculating  the  financial  data. 
Although  submission  of  a  computer  disk  will 
expedite  review,  failure  to  submit  a  disk  will 
not  affect  consideration  of  the  proposal. 

(1)  General — Submit  cost  or  pricing 
information  prepared  in  accordance  with 
FAR  Table  15-2,  Instructions  for  Submitting 
Cost/Price  Proposals  When  Cost  or  Pricing 
Information  Are  Required  and  the  following: 

(i)  Qearly  identify  separate  cost  or  pricing 
information  associated  with  any: 

(A)  Options  to  extend  the  term  of  the 
contract; 

(B)  Options  for  the  Govemment  to  order 
incremental  quantities;  and/or 

(C)  Major  tasks,  if  required  by  the  special 
instructions. 

(ii)  If  the  contract  schedule  includes  a 
"Fixed  Rate  for  Services"  clause,  please 
provide  in  the  cost  proposal  a  schedule 
duplicating  the  format  in  the  clause  and 
include  proposed  fixed  hourly  rates  per  labor 
category  for  the  base  and  any  optional 
contract  periods. 

(iii)  If  the  contract  includes  the  clause  at 
EPAAR  1552.232-73  "Payments— Fixed-Rate 
Services  Contract,"  or  the  clause  at  FAR 
52.232-7,  "Payments  Under  Time  and 
Materials  and  Labor-Hour  Contracts," 
include  in  the  cost  proposal  the  estimated 
costs  and  burden  rate  to  be  applied  to 
materials,  other  direct  costs,  or  subcontracts. 
The  Govemment  will  include  these  costs  as 
part  of  its  cost  proposal  evaluation. 

(iv)  If  other  divisions,  subsidiaries,  a  parent 
or  affiliated  companies  will  perfonn  work, 
provide  the  name  and  location  of  such 
affiliate  and  offeror's  intercompany  pricing 
policy.  Separately  identify  costs  and 
supporting  data  for  each  entity  proposed. 

(v)  The  realism  of  costs,  including 
personnel  compensation  rates  (including 
effective  hourly  rates  due  to  uncompensated 
overtime)  will  be  part  of  the  proposal 
evaluation.  Any  reductions  to  proposed  costs 
or  differences  between  propnssed  and  known 
EPA/DCAA  recommended  rates  must  be  fully 
explained.  If  an  offeror  makes  a  reduction 
which  makes  its  offer  or  portions  of  its  offer 
below  anticipated  costs,  the  offeror  shall 
identify  where  (i.e.,  which  elements  of  costs) 
the  proposed  reductions  will  be  made. 
Unsubstantiated  rates  may  result  in  an 
upward  or  downward  adjustment  of  the  cost 
proposals  to  reflect  more  realistic  costs. 
Based  on  this  analysis,  a  projected  cost  for 
the  offeror  will  be  calculated  to  reflect  the 
Government's  estimate  of  the  offeror's 
probable  costs.  Any  inconsistency,  whether 
real  or  apparent,  between  the  promised 
performance  and  cost  or  price  should  be 
explained.  The  burden  of  proof  for  cost 
credibility  rests  with  the  offeror. 


(2)  Direct  Labor. 

(i)  The  direct  technical  labor  hours  (level- 
of-efibrt)  appearing  in  the  solicitation  are  for 
professional  and  technical  labor  only.  These 
hours  do  not  include  management  at  a  level 
higher  than  project  management,  e.g., 
corporate  and  day-to-day  management,  nor 
do  they  include  clerical  and  support  staff  at 
a  level  lower  than  technician.  If  it  is  the 
offeror's  normal  practice  to  charge  these 
types  of  costs  as  direct  costs,  include  these 
costs  along  with  an  estimate  of  the  directly 
chargeable  labor-hours  for  these  personnel. 
These  direct  charges  are  to  be  shown 
separately  from  the  technical  (level-of-effort) 
effort.  If  this  type  of  effort  is  normally 
included  in  the  offeror's  indirect  cost 
allocations,  no  estimate  is  required.  However, 
direct  charging  of  these  on  any  resulting 
contract  will  not  be  allowed.  Additionally 
the  direct  technical  labor  hours  are  the 
workable  hours  requited  by  the  Government 
and  do  not  include  release  time  (i.e., 
holidays,  vacation,  etc.)  Submit  the  proposal 
utilizing  the  labor  categories  and  distribution 
of  the  level-of-effort  specified  in  the 
solicitation.  These  are  approximate 
distribution  levels  and  do  not  necessarily 
represent  the  actual  levels  which  may  be 
experienced  during  contract  performance. 

(ii)  Explain  the  ^sis  of  the  proposed  labor 
rates,  including  a  complete  justification  for 
all  judgmental  factors  used  to  develop 
weights  applied  to  company's  category  or 
individual  rates  that  comprise  the  rates  for 
labor  categories  specified  in  the  solicitation. 
This  explanation  should  describe  how 
technical  approach  coincides  with  the 
proposed  costs.  If  the  proposed  direct  labor 
rates  are  based  on  an  average  of  the 
individuals  proposed  to  work  on  the 
contract,  provide  a  list  of  the  individuals 
proposed  and  the  hours  associated  with  each 
individual  in  deriving  the  rates.  If  the 
proposed  direct  labor  rates  are  based  on  an 
average  of  company  category  rates,  identify 
and  describe  the  labor  categories  and  the 
percentages  associated  with  each  category  in 
deriving  the  rates,  explaining  in  detail  the 
basis  for  the  percentages  assigned. 

(iii)  Describe  for  each  labor  category 
proposed,  the  company's  qualifications  and 
experience  requirements.  If  individual  rates 
are  used,  provide  the  employee's  name.  If 
specific  individuals  are  identified  in  the 
technical  propotel,  correlate  these 
individuals  with  the  labor  categories 
sp)ecified  in  the  solicitation. 

(iv)  Provide  a  matrix  summarizing  the 
effort  proposed,  including  the  subcontracts, 
by  professional  and  technical  level  specified 
in  the  solicitation. 

(v)  Indicate  whether  current  rates  or 
escalated  rates  are  used.  If  escalation  is 
included,  state  the  degree  (percent)  and 
methodology.  The  methodology  shall  include 
the  effective  date  of  the  base  rates  and  the 
policy  on  salary  reviews  (e.g.  anniversary 
date  of  employee  or  salary  reviews  for  all 
employees  on  a  specific  date). 

(vi)  State  whether  any  additional  direct 
labor  (new  hire  or  temporary  hires)  will  be 
required  during  the  performance  period  of 
this  acquisition.  If  so,  state  the  number 
required,  the  professional  or  technical  level 
and  the  methodology  used  to  estimate        ^, 
proposed  labor  rates. 


(vii)  With  respect  to  educational 
institutions,  include  the  following 
information  for  those  professional  staff 
membera  whose  salary  is  expected  to  be 
covered  by  a  stipulated  salary  support 
agreement  pursuant  to  OMB  Circular  A-21. 

(A)  Individual's  name; 

(B)  Annual  salary  and  the  period  for  which 
the  salary  is  applicable; 

(C)  List  of  other  research  Projects  or 
proposals  for  which  salaries  are  allocated, 
and  the  proportionate  time  charged  to  each; 
and 

(D)  Other  duties,  such  as  teaching 
assignments,  administrative  assignments,  and 
other  institutional  activities.  Show  the 
proportionate  time  charged  to  each.  (Show 
proportionate  time  charges  as  a  percentage  of 
100%  of  time  for  the  entire  academic  year, 
exclusive  of  vacation  or  sabbatical  leave.) 

(viii)  Uncompensated  overtime.  The 
decision  to  propose  uncompensated  overtime 
is  the  offeror's  decision.  Should  the  offeror, 
however,  elect  to  propxMe  uncompensated 
overtime,  the  offeror  must  propose  a 
methodology  that  is  consistent  with  their  cost 
accounting  practices  and  company  policy.  If 
proposed,  provide  an  estimate  of  any 
uncompensated  overtime  proposed  for 
exempt  personnel  working  at  the  offeror's 
facilities.  This  estimate  should  identify  the 
number  of  uncompensated  labor  hours  and 
the  percentage  of  compensated  labor. 
Uncompensated  labor  hours  are  defined  as 
hours  for  exempt  personnel  in  excess  of 
regular  hours  for  a  pay  period  which  are 
actually  worked  and  recorded  in  accordance 
with  company  policy.  Provide  a  copy  of  the 
company  pwlicy  on  uncompensated  overtime. 
Provide  historical  percentages  of 
uncompensated  overtime  for  the  past  three 
years.  If  proposed  for  subcontractors,  provide 
separately  with  subcontractor  information. 

(ix)  For  labor  rate  contracts,  for  each  fixed 
labor  rate,  offerors  shall  identify  the  basis  for 
for  the  loaded  fixed  hourly  rate  for  each 
contract  period  for  example,  the  rate  might 
consist  of  the  following  cost  elements: 
raw  wage  or  salary  rate,  plus 
hinge  benefits  (if  applicable),  plus 
overhead  rate  (if  applicable),  plus 
G&A  expense  rate  (if  applicable),  plus  profit. 
When  determining  the  composite  raw  wage 
for  a  labor  category,  the  offeror  shall: 

(A)  provide  in  narrative  form  the  basis  for 
the  raw  wage  for  each  labor  category.  If  actual 
wages  of  current  employees  are  used,  the 
basis  for  the  projections  should  be  explained. 

(B)  If  employees  are  subject  to  the  Service 
Contract  Act  or  Davis  Bacon  Act,  they  must 
be  compensated  at  least  at  the  minimum 
wage  rate  required  by  the  applicable  Wage 
Determination. 

(3)  Indirect  costs  (fringe,  overhead,  general, 
and  administrative  expenses). 

(i)  If  the  rates  have  been  recently  approved, 
include  a  copy  of  the  rate  agreement.  If  the 
agreement  does  not  cover  the  projected 
performance  period  of  the  prop)osed  effort, 
provide  the  rationale  and  any  estimated  rate 
calculations  for  the  prop>osed  performance 
period. 

(ii)  Submit  supporting  documentation  for 
rates  which  have  not  been  approved  or 
audited.  Indicate  whether  computations  are 
based  upxm  historical  or  projected  data. 


(iii)  Provide  actual  pool  expenses,  base 
dollars,  or  hours  (as  applicable  for  the  past 
five  years).  Include  the  actual  indirect  rates 
for  the  pest  five  years  including  the  indirect 
rates  ptop>osed,  the  actual  indirect  rates 
expjerienced  and,  if  available,  the  final 
negotiated  rate.  Indicate  the  amount  of 
unallowable  costs  included  in  the  historical 
data. 

(iv)  Offerora  who  propMJse  indirect  rates  for 
new  or  substantially  reorganized  cost  centere 
should  consider  oaring  to  accept  ceilings  on 
the  indirect  rates  at  the  propx>sed  rates. 
Similarly,  offerors  whose  subcontractors 
proprase  indirect  rates  for  new  or 
substantially  reorganized  cost  centera  should 
likewise  consider  offering  to  accept  ceilings 
on  the  subcontractore'  indirect  rates  at  the 
propmsed  rates. 

Note  to  paragraph  (bM3Miv):  The 
Government  reserves  the  right  to  adjust  an 
offeror's  or  its  subcontractor's  estimated 
indirect  costs  for  evaluation  purpxraes  based 
on  the  Agency's  judgment  of  the  most 
probable  costs  up  the  amount  of  any  stated 
ceiling. 

(v)  If  the  employees  are  subject  to  the 
Service  Contract  Act  or  Davis  Bacon  Act, 
employees  must  receive  the  minimimi  level 
of  benefits  stated  in  the  applicable  Wage 
Determination. 

(4)  Travel  expense. 

(i)  If  the  solicitation  specifies  the  amount 
of  travel  costs,  this  amount  is  exclusive  of 
any  applicable  indirect  costs  and  fee. 

(ii)  If  the  solicitation  does  not  specify  the 
amount  of  travel  costs,  attach  a  schedule 
illustrating  how  travel  was  computed. 
Include  a  breakdown  indicating  number  of 
trips,  number  of  travelera,  destinations  from 
and  to,  purpx}se  and  cost,  e.g.,  mileage, 
transportation  costs,  subsistence  rates. 

(5)  Equipment,  facilities  and  special 
equipment,  including  tooling. 

(i)  If  direct  charges  for  use  of  existing 
contractor  equipment  are  propjosed,  provide 
a  description  of  these  items,  including 
estimated  usage  hours,  rates,  and  total  costs. 

(ii)  If  equipment  purchases  are  proposed, 
provide  a  description  of  these  items,  and  a 
justification  as  to  why  the  Government 
should  furnish  the  equipment  or  allow  its 
purchase  with  contract  funds.  (Unless 
specified  elsewhere  in  this  solicitation,  FAR 
45.302-1  requires  contractors  to  furnish  all 
facilities  in  performance  of  contracts  with 
certain  limited  exceptions.) 

(iii)  Identify  Government-owned  property 
in  the  pxissession  of  the  offeror  or  proposed 
to  be  used  in  the  performance  of  the  contract, 
and  the  Government  agency  which  has 
cognizance  over  the  property. 

(iv)  Submit  propiosed  rates  or  use  charges 
for  equipment,  along  with  documentation  to 
support  those  rates. 

(v)  If  special  purpxises  facilities  or 
equipment  are  being  proposed,  provide  a 
description  of  these  items,  details  for  the 
proposed  costs  including  competitive  prices, 
and  justification  as  to  why  the  Government 
should  furnish  the  equipment  or  allow  its 
purchase  with  contract  funds. 

(vi)  If  fabrication  by  the  prime  contractor 
is  contemplated,  include  details  of  material, 
labor,  and  overhead. 

(6)  Other  Direct  Costs  (GDC). 
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(i)  If  the  solicitation  specifies  the  amount 
of  other  direct  costs,  this  amount  is  exclusive 
of  any  applicable  indirect  cost  and  fee. 

(ii)  If  the  amount  is  not  specified  in  the 
solicitation,  attach  a  schedule  detailing  how 
other  direct  costs  were  computed.  Identify 
the  major  ODC  items  that  imder  the 
accounting  system  would  be  a  direct  chaige 
on  any  resulting  contract. 

(iii)  If  any  of  the  cost  elements  identified 
as  part  of  the  specified  other  direct  costs  are 
recovered  as  an  indirect  cost,  in  accoidance 
with  the  offeror's  accounting  system,  those 
costs  should  not  be  included  as  a  direct  cost, 
[kjmplete  explanation  of  this  adjustment  and 
the  contractor's  practice  should  be  provided. 

(iv)  Provide  historical  other  direct  costs 
loUars  per  level  of  effort  hour  on  similar 
contracts  or  work  assignments. 

(7)  Team  Subcontracts.  When  the  cost  of  a 
lubcontract  is  substantial  (S  percent  of  the 
otal  estimated  contract  dollar  value  or 
1100,000,  whichever  is  less),  the  offeror  shall 
ndude  the  following  subcontractor 
nformation: 

(i)  Provide  details  of  subcontract  costs  in 
I  he  same  format  as  the  prime  contractor's 
I  :osts.  This  detailed  information  may  be 
provided  separately  to  the  EPA  if  the 
(  ubcontractor  does  not  wish  to  provide  this 
<  ata  to  the  prime  contractor.  Cost  data 
1  irovided  separately  by  a  contractor  must  be 
I  Bceived  by  the  time,  date  and  at  the  location 
1  pecified  for  the  receipt  of  proposals.  The 
I  ibcontractor's  package  should  be  clearly 
.  I  larked  with  the  RFP  number,  the  name  of 
I  le  prime  offeror,  and  a  statement  that  the 
I  ackage  is  subcontractor  dau  relevant  to  the 
I  roposal  from  the  prime  offeror.  If  submitted 
with  the  prime  contractor's  proposal,  identify 
I  le  subcontractors.  Sute  the  amount  of 
9  irvice  estimated  to  be  required  and  the 
q  uoted  daily  or  hourly  rate.  Offerora  are 
e  acouraged  to  provide  letters  of  intent, 
signed  by  subcontractors,  agreeing  to  a 
ibecified  rate  for  life  of  the  contract.  Include 
I  cost  or  price  analysis  of  the  subcontractor 
:  Mt  showing  the  reasons  why  the  costs  are 
1 3  msidered  reasonable; 

(ii)  Describe  how  the  prospective  team 
tobcontractore  were  chosen  as  part  of  the 
Offeror's  proposed  team;  and  rationale  for 
f4lection; 

j  I  (iii)  Describe  the  necessity  for  the 
robcontractor's  effort  as  either  a  supplement 
Of  complement  to  the  offeror's  in-house 
expertise; 

j(iv)  Identify  the  areas  of  the  scope  of  woric 
Wd  the  level  of  effort  the  subcontractors  are 
aaticipuated  to  perform.  Provide  a 
reconciliation  summary  of  the  proposed 
hours  and  ODCs  for  the  prime  contractor  and 
pgoposed  subcontractor(s). 
1  iv)  Describe  the  prime  contractor's 
management  structure  and  internal  controls 
to  ensure  efficient  and  qualify  performance  of 
team  subcontractors. 

(8)  Facilities  Capital  Cost  of  Money 
(FTXM).  When  an  offeror  elects  to  claim 
RCCM  as  an  allowable  cost,  the  offeror  must 
stibmit  Form  CASB-CNF  and  show 
calculation  of  the  proposed  amount.  FOCM 
will  be  an  allowable  cost  under  the 
c<>^templated  contract,  if  the  criteria  for 
bwability  at  FAR  31.205-10(a)(2)  are  met. 


(Bi  id  of  Provision] 


Alternate  I  (month  and  year  of  publication 
in  the  Federal  RagirtBr).  If  the  Government's 
requirement  is  a  fully  dedicated  staff  person 
for  a  twelve  month  period(s)  for  each 
specified  position  and  performance  is  on  a 
Government  facilify,  add  the  following 
paragraph  (b)(2)(x)  to  the  basic  provision: 

(x)  The  level  of  effort  for  each  position  is 
to  be  proposed  in  work  years.  A  work  year 
is  considered  to  consist  of  2080  houre 
inclusive  of  direct  and  indirect  time  (40 
houre  per  week  x  52  weeks  per  year  =  2080 
hours).  The  proposal  must  identify  proposed 
work  yeare  and  clearly  identify  how  many 
hours  in  each  work  year  are  direct  (i.e., 
productive  working  houra)  and  how  many 
are  indirect  (i.e.,  paid  absences).  If  the 
company  policy  includes  a  different  base 
work  week,  the  total  available  houre  would 
be  different.  For  example,  if  the  company's 
policy  calls  for  a  37.5  hour  work  week, 
offeror  would  deduct  paid  absences  frt«n 
1950  hour  (37.5  houra/week  x  52  weeks/year 
=  1950  houre).  Offeror  should  clearly  identify 
the  paid  absences  as  to  how  many  houra  are 
for  holiday  and  how  many  hours  are  for 
vacation  and  sick  leave.  The  amount  of 
indirect  time  (paid  absences)  identified  in  the 
proposal  must  be  consistent  with  company 
policy  and  must  allow  for  the  ten  Federal 
Government  holidays. 

Alternate  II  (month  and  year  of  publication 
in  the  Federal  Register).  If  the  Government's 
requirement  is  a  fiilly  dedicated  staff  pereon 
for  a  twelve  month  period(s)  for  each 
specified  position  and  performance  is  not  on 
a  Government  facility;  add  the  following 
paragraph  (b)(2)(x)  to  the  basic  provision: 

(x)  The  level  of  effort  for  each  position  is 
to  be  proposed  in  work  years.  A  work  year 
is  considered  to  consist  of  2080  houra 
inclusive  of  direct  and  indirect  time  (40 
houre  per  week  x  52  weeks  per  year  =  2080 
houra).  The  proposal  must  identify  proposed 
work  yeare  and  clearly  identify  how  many 
houra  in  each  work  year  are  direct  (i.e., 
productive  working  houra)  and  how  many 
are  indirect  (i.e.,  paid  absences).  If  the 
company  policy  includes  a  different  base 
work  week,  the  total  available  houre  would 
be  different.  For  example,  if  the  company's 
policy  calls  for  a  37.5  hour  work  week, 
offeror  would  deduct  paid  absences  from 
1950 hour  (37.5  houra/week  x  52  weeks/year 
=  1950  houra).  Offeror  should  clearly  identify 
the  paid  absences  as  to  how  many  houre  are 
for  holiday  and  how  many  houra  are  for 
vacation  and  sick  leave. 

Alternate  UI  (month  and  year  of 
publication  in  the  Federal  Register).  If  the 
requirement  is  for  the  acquisition  of  supplies 
or  equipment,  substitute  the  following 
paragraphs  (a)  (iv)-(viii)  and  add  (a)(ix)  and 
(b). 

(iv)  Provide  information  as  to  how  the 
proposed  supplies  or  equipment  meet  the 
salient  characteristics  required  by  the 
contract  line  item; 

(v)  Provide  published  brochures,  catalogs, 
or  other  technical  literature  by  contract  line 
item; 

(vi)  Meet  any  interface  or  compatibility 
requirements  by  contract  line  item; 

(vii)  Describe  warranty  services  and  how 
delivered  by  contract  line  item; 

(viii)  Assumptions,  deviations  and 
exceptions  (as  necessary):  and 


(ix)  Additional  information, 
(b)  Supplies— Provide  unit  pricing  by 
contract  line  items  for 
(i)  Each  line  item; 
(ii)  Delivery: 
(iii)  Installation: 
(iv)  Sets  of  operating  manuals; 
(v)  Training; 
(vi)  Warranty; 
(vii)  Maintenance;  and 
(viii)  Volume  discounts. 

7. 1552.215-74  is  redesignated  as 
1552.215-73  and  revised  to  read  as 
follows: 

1582^1S-73    OMMm  financial  and 
organizational  Infonnalion. 

As  prescribed  in  1515.408(a)(2),  insert 
tbe  following  provision: 
GENERAL  FINANCIAL  AND 
ORGANIZATIONAL  INFORMATION 

(the  Month  and  Year  of  Publication  in  the 
Federal  Register) 

Offerore  or  quotera  are  requested  to  provide 
information  regarding  the  following  items  in 
sufficient  detail  to  allow  a  full  and  complete 
business  evaluation.  If  the  question  indicated 
is  not  applicable  or  the  answer  is  none,  it 
should  be  annotated.  If  the  offeror  has 
previously  submitted  the  information,  it 
should  certify  the  validity  of  that  data 
currently  on  file  at  EPA  and  to  whom  and 
where  it  was  submitted  or  update  all 
outdated  infonnation  on  file. 

(a)  Contractor's  Name: 

(b)  Address  (If  financial  records  are 
maintained  at  some  other  location,  show  the 
address  of  the  place  where  the  records  are 
kept): 

(c)  Telephone  Number: 

(d)  Individual(s)  to  contact  re.  this 
proposal : 

(e)  Cognizant  Government: 

Audit  Agency: 

Address:    '~ 

Auditor 


(f)(1)  Work  Distribution  for  the  Last 
Completed  Fiscal  Accounting  Period: 
Sales: 

Government  cost-reimbursement  type  prime 

contracta  and  subcontracta:  S 

Government  fixed-price  prime  contracU  and 

subcontracts:  S 

Commercial  Sales:  S 

Total  Sales:  S 

(2)  Total  Sales  for  firet  and  second  fiscal 
yeare  immediately  preceding  last  completed 
fiscal  year. 
Total  Sales  for  Firat  Preceding  Fiscal  Year 

Total  Sales  for  Second  Preceding  Fiscal  Year 
$ 

(g)  Is  company  a  separate  rate  entity  or 
division? 
Yes No 

If  a  division  or  subsidiary  corporation, 
name  parent  company: 


(h)  Date  Company  Oiganized:. 

(i)  Manpower: 

Total  Employees:    

Direct: 

Indirect:     
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Standard  Work  Week  (Hours): 
(j)  Commercial  Products: 


(k)  Attach  a  current  oi:g9nizational  chart  of 
the  company. 

(1)  Description  of  Contractor's  system  of 
estimating  and  accumulating  costs  under 
Govenunent  contracts.  (Check  appropriate 
blocks.) 


Estimated/ 

Standard 

actual  cost 

cost 

Estimating  Sys- 

- 

tem: 

Job  Order 

Process  

Accumulating 

System: 

Job  Order 

Process  

Has  your  cost  estimating  system  been 
approved  by  any  Government  agency?  Yes 
No 

If  yes.  give  name,  date  or  approval,  and 
location  of  agency: 

Has  your  cost  accumulation  system  been 
approved  by  any  Government  agency?  Yes 
^^No 

If  yes.  give  name,  date  of  approval,  and 
address  of  agency: 


(m)  What  is  your  fiscal  year  period?  (Give 
month-to-month  dates): 

What  were  the  indirect  cost  rates  for  your 
last  completed  fiscal  year? 


Fiscal  year 

Indirect 
cost  rate 

Basis  of  Allo- 
cation 

Fringe  Benefits 

Overtiead 

G&A  Expense  ... 
Ottier 

(n)  Have  the  proposed  indirect  cost  rate(s) 
been  evaluated  and  accepted  by  any 

Government  agency?  Yes 

No 

If  yes,  give  name,  date  of  approval,  and 
location  of  the  Government  agency: . 


Date  of  last  preaward  audit  review  by  a 

Govenmient  agency: 

If  the  answer  is  no,  data  supporting  the 
proposed  rates  must  accompany  the  cost  or 
price  proposal.  A  breakdown  of  the  items 
comprising  overhead  and  G&A  must  be 
furnished, 
(o)  Cost  estimating  is  performed  by: 

Accounting  Department    

Contracting  Department    

Other  (describe)  


(p)  Has  system  of  control  of  Government 
property  been  approved  by  a  Government 

agency?  Yes No 

If  yes,  give  name,  date  of  approval,  and 
location  of  the  Government 

(q)  Purchasing  System:  FAR  44.302 
requires  EPA,  where  it  is  the  cognizant 
Government  agency,  to  conduct  a  Contractor 
Purchasing  System  Review  for  each 
contractor  whose  sales  to  the  Government, 
using  other  than  sealed  bid  procedures,  are 


expected  to  exceed  $25  million  (annual 
billings)  during  the  next  twelve  months.  The 
$25  million  sales  threshold  is  comprised  of 
prime  contracts,  subcontractors  under 
Government  prime  contracts,  and 
modifications  (except  when  the  negotiated 
price  is  based  on  established  catalog  or 
market  prices  or  is  set  by  law  or  regulation). 
Has  your  purchasing  system  been  approved 

by  a  Government  agency?  Yes 

No 

If  yes,  name  and  location  of  the  Government 

agency: 

Period  of  Approval:    > : 

If  no,  do  you  estimate  that  your  negotiated 
sales  to  the  Government  during  the  next 
twelve  months  will  meet  the  $25  million 

threshold?  Yes No 

If  you  responded  yes  to  the  $25  million 
threshold  question,  is  EPA  the  cognizant 
agency  for  your  organization  based  on  the 
preponderance  of  Government  contract 

dollars?  Yes No  ^ 

If  EPA  is  not  your  cognizant  Government 
agency,  provide  the  name  and  location  of  the 

cognizant  agency 

Are  your  purchasing  policies  and  procedures 
written?  Yes No 

(r)  Does  your  firm  have  an  established 
written  incentive  compensation  or  bonus 
plan?  Yes No 

(s)  Additionally,  offerors  shall  submit 
current  financial  statements,  including  a 
Balance  Sheet.  Statement  of  Income  (Loss), 
and  Cash  Flow  for  the  last  two  completed 
fiscal  years.  Si>ecify  resources  available  to 
perform  the  contract  without  assistance  from 
any  outside  source.  If  sufficient  resources  are 
not  available,  indicate  in  proposal  the 
amount  required  and  the  anticipated  source 
(i.e.,  bank  loans,  letter  or  lines  of  credit,  etc.). 
(End  of  Provision) 

1562^5-74    Advanced  understanding— 
uncompensated  time. 

As  prescribed  in  1515.408(b).  insert 
the  following  provision  or  one 
substantially  the  same  as  the  following 
provision: 

ADVANCED  UNDERSTANDING— 
UNCOMPENSATED  TIME  (The  Month  and 
Year  of  Publication  in  the  Federal  Register) 

(a)  The  estimated  cost  of  this  contract  is 
based  upon  the  Contractor's  proposal  which 
specified  that  exempt  personnel  identified  to 
work  at  the  Contractor's  facilities  will 
provide  uncompensated  labor  hours  to  the 

contract  totaling percent  of 

compensated  labor.  (Note:  the  commitment 
for  uncompensated  time,  and  the  formula 
elements  in  paragraph  (b)  below,  apply  only 
to  exempt  personnel  working  at  the 

~    Contractor's  fecilities  and  does  not  include 
-    non-exempt  personnel  or  exempt  personnel 
working  at  other  facilities.)  Uncompensated 
labor  hours  are  defined  as  hours  of  exempt 
personnel  in  excess  of  regular  hours  for  a 

pay  period  which  are  actually 

worked  and  recorded  in  accordance  with  the 
company  policy,  entitled, 

(b)  Recognizing  that  the  probable  cost  to 
the  Government  for  the  labor  provided  under 
this  contract  is  calculated  assuming  a 
proposed  level  of  uncompensated  labor 
hours,  it  is  hereby  agreed  that  in  the  event 


the  proposed  level  of  uncompensated  labor 
hours  are  not  provided,  an  adjustment, 
calculated  in  accordance  with  the  following 
formula  will  be  made  to  the  contract  amount. 

Formula 

Adjustment  equals  estimated  value  of 
uncompensated  time  hours  not  provided 

Target  imcompensated  time  percent  minus 
percent. 

Shortage  of  uncompensated  time  percent 
minus  actual  cost  percent. 

Estimated  value  of  uncompensated  time 
hours  not  provided  equals  shortage  of 
uncompensated  time  percent  times  total 
exempt  applicable  direct  labor  costs 
(including  applicable  indirect  costs). 

(c)  Within  three  weeks  after  the  end  of  the 
contract,  the  Contractor  shall  submit  a 
statement  concerning  the  amount  of 
uncompensated  time  hours  delivered  during 
the  contract.  In  the  event  there  is  a  shortage 
of  uncompensated  time  hours  provided,  a 
calculation,  utilizing  the  above  formula  will 
be  made  and  this  calculation  will  be  the  basis 
for  an  adjustment  in  the  contract  amount. 

(d)  In  the  event  adjustments  are  made  to 
the  contract,  the  adjusted  amounts  shall  not 
be  allowable  as  a  direct  or  indirect  cost  to 
this  or  any  other  Government  contract. 
(End  of  clause] 

Dated:  December  1, 1998. 
Betty  L.  Bailey, 

Director,  Office  of  Acquisition  Management. 
IFR  Doc.  98-33627  Filed  12-24-98;  8:45  amj 

BILUNQ  CODE  6660  60-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

SOCFRPartI? 

Endangered  and  Threatened  Wildlife 
and  Plants 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule;  reopening  of 

comment  period  and  availability  of  draft 

conservation  agreement. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  provides  notice  that  the  public 
comment  period  on  the  proposal  to  list 
the  Pecos  pupfish  [Cyprinodon 
pecosensis)  as  an  endangered  species  is 
reopened.  The  Service,  in  cooperation 
with  the  New  Mexico  Department  of 
Game  and  Fish.  New  Mexico  State  Parks 
Department.  Texas  Parks  and  WildUfe 
Department,  and  Bureau  of  Reclamation, 
has  formulated  a  draft  Conservation 
Agreement  that  may  provide  significant 
new  information  concerning  the  threats 
to  the  stirvival  of  the  species.  The 
reopening  of  the  comment  period  will 
allow  all  interested  parties  to  submit 
comments  on  the  proposal  and  the  draft 
Conservation  Agreement.  The  draft 
Conservation  Agreement  is  available  for 
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leview  (see  ADDRESSES),  and  we  are 
peeking  comments  or  suggestions  from 
l|he  public,  other  concerned 
governmental  agencies,  the  scientific 
immimity,  industry,  or  any  other 
terested  parties  concerning  the 

roposed  rule  and  the  draft 
nservation  Agreement. 
DATES:  The  comment  period  for  this 
proposal  is  reopened  and  will  close  on 
January  27, 1999.  All  comments  on  the 
proposal  and  the  draft  Conservation 
Agreement  will  be  accepted  through 
January  27, 1999. 

Addresses:  Written  comments  and 
materials  should  be  sent  to  the  Field 
Supervisor,  New  Mexico  Ecological 
Services  Field  Office,  2105  Osima  NE, 
Albuquerque,  New  Mexico  87113. 
Comments  and  materials  received  will 
be  available  for  public  inspection  during 
normal  business  hoiu«,  by  appointment, 
$t  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Fowler-Fropst,  Field 
Supervisor,  New  Mexico  Ecological 
Services  Field  Office,  at  the  above 
address  (505)  346-2525.  A  copy  of  the 
draft  Conservation  Agreement  for  the 
Pecos  pupfish  can  be  requested  by 

vriting  to  the  above  address  or  calling 

800) 299-0196. 

Supplementary  information: 


Background 

The  Pecos  pupfish  was  proposed  for 
Usting  as  an  endangered  species  on 
January  30, 1998  (63  FR  4608).  A  pubUc 
hearing  on  the  proposal  was  held  in 
Carlsbad,  New  Mexico  on  April  9, 1998. 
During  the  extended  public  comment 
period  (January  30  to  November  20, 
1998),  we  contacted  State  and  Federal 
land  and  resoiirce  management  agencies 
in  New  Mexico  and  Texas  to  determine 
if  adequate  protections  could  be 
implemented  through  a  Conservation 
Agreement.  The  draft  Conservation 
Agreement  formulated  by  these  agencies 
is  available  for  public  review  (see 
ADDRESSES).  The  Agreement  and  any 
comments  received  concerning  it  will  be 
fully  considered  by  the  Service  in 
determining  if  the  threats  upon  which 
the  proposal  to  list  the  species  was 
based  have  been  sufficiently  addressed. 

The  draft  Conservation  Agreement 
sets  forth  the  commitments  of  State  and 
Federal  agencies  to  control  nonnative 
competing  species  and  to  protect  and 
manage  the  Pecos  pupfish  and  its 
habitat  to  ensure  its  survival  and 
promote  its  conservation.  The 
Agreement  addresses  the  significant 
threats  to  the  species  arising  from  its 
small,  isolated  populations  and  from  the 
potential  for  hybridization  with  the 


sheepshead  miimow  (Cyprinodon 
variegatus).  The  signatory  agencies  to 
the  Agreement  have  made  commitments 
to  protect  known  extant  populations  of 
pure  Pecos  pupfish,  expand  the 
distribution  of  the  species  within  its 
native  range  by  establishing  new 
populations,  and  to  prohibit  the  use  of 
sheepshead  minnow  through  revision  of 
baitfish  regulations  in  New  Mexico  and 
Texas.  If  these  commitments  are 
adequate  in  removing  the  identified 
threats  to  the  Pecos  pupfish,  listing  of 
the  species  may  not  be  required. 

Author 

The  primary  authcw  of  this  document 
is  Jennifn*  Fowler-Propst.  New  Mexico 
Ecological  Services  Field  Office  (see 
ADDRESSES  section). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  (16  U.S.C.  1532 
et  seq.). 

Dated:  [)ecember  18, 1998. 
Rmiw  Lonixfomi , 

Acting  Regional  Director.  Fish  and  Wildlife 

Service. 

(FR  Doc.  98-34213  Filed  12-24-98;  8:45  am) 

MUMa  COOC  43ie-M-# 


Notices 


Federml  Register 

Vol.  63,  No.  248 

Monday,  December  28,  1998 


This  section  of  the  FEDERAL  REGISTER 
contains  docunients  other  ttian  rules  or 
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JOINT  BOARD  FOR  THE 
ENROLLMENT  OF  ACTUARIES 

Advisory  Committse  on  Actuarial 
Examinations;  Meeting 

Notice  is  hereby  given  that  the 
Advisory  Committee  on  Actuarial 
Examinations  will  meet  in  the  Main 
Conference  Room  of  the  4th  Floor  of  the 
Franklin  Court  Building,  1099  14th 
Street  (Comer  of  14th  &  L),  NW. 
Washington.  DC.  on  Monday  and 
Tuesday,  January  4  and  5. 1999,  from 
8:30  a.m.  to  5:00  p.m.  each  day. 

The  purpose  of  this  meeting  is  to 
discuss  topics  and  questions  which  may 
be  recommended  for  inclusion  on  future 
Joint  Board  examinations  in  actuarial 
mathematics  and  methodology  referred 
to  in  Title  29  U.S.  Code,  section 
1242(a)(1)(B)  and  to  review  the 
November  1998  Joint  Board  examination 
in  order  to  make  recommendations 
relative  thereto,  including  the  minimum 
acceptable  pass  score.  In  addition,  a 
niunber  of  issues  will  be  discussed 
relative  to  the  future  Joint  Board 
examinations. 

A  determination  has  been  made  as 
required  by  section  10(d)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463)  that  the  portions  of  the  meeting 
dealing  with  the  discussion  of  questions 
which  may  appear  on  future  Joint  Board 
examinations  and  review  of  the 
November  1998  Joint  Board  examination 
fall  virithin  the  exceptions  to  the  open 
meeting  requirement  set  forth  in  Title  5 
U.S.  Code,  section  552(c)(9)(B).  and  that 
public  interest  requires  that  such 
portions  be  closed  to  public 
participation. 

The  portion  of  the  meeting  dealing 
with  the  discussion  of  the  structure  of 
future  exams  will  commence  at  1:30 
p.m.  on  January  4  and  will  continue  for 
as  long  as  necessary  to  complete  the 
discussion,  but  not  beyond  3:00  p.m. 
This  portion  of  the  meeting  will  be  open 
to  the  public  as  space  is  available.  Time 
permitting,  after  the  close  of  this 


discussion  by  Committee  members, 
interested  persons  may  make  statements 
germane  to  this  subject.  Persons  wishing 
to  make  oral  statements  are  requested  to 
notify  the  Committee  Management 
Officer  in  writing  prior  to  the  meeting 
in  order  to  aid  in  scheduling  the  time 
available,  and  should  submit  the  written 
text,  or,  at  a  minimum,  an  outline  of 
comments  they  propose  to  make  orally. 
Such  comments  will  be  limited  to  ten 
minutes  in  length.  Any  interested 
person  also  may  file  a  written  statement 
for  consideration  by  the  Joint  Board  and 
Committee  by  sending  it  to  the 
Committee  Management  Officer. 
Persons  planning  to  attend  the  public 
session  must  also  notify  the  Committee 
Management  Officer  in  writing  to  obtain 
building  entry.  Notifications  should  be 
faxed  to  (202)  694-1876  no  later  than 
December  31, 1998,  Attention:  Patrick 
W.  McDonough,  Joint  Board  for  the 
Enrollment  of  Actuaries,  c/o  Department 
of  Treasury.  Internal  Revenue  Service 
(C:AP:DOP).  1111  Constitution  Avenue, 
NW,  Washington.  DC  20224. 

Dated:  December  15, 1998. 
Patrick  W.  Mdtooough, 

Acting  Advisory  Committee  Management 
Officer,  Joint  Board  for  the  Enrollment  of 
Actuaries. 

[FR  Doc.  98-34212  Filed  12-24-98;  8:4S  am] 
■aiMQ  OOOE  4«M-ei-U 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

Revenue  Assurance 

ACTION:  Notice  of  availability. 

SUMMARY:  In  accordance  with  section 
S08(h)  of  the  Federal  Crop  Insurance 
Act  (Act),  the  Federal  Crop  Insurance 
Corporation  (FCIC)  Board  of  Directors 
(Board)  approves  for  reinsurance  and 
subsidy  the  insurance  of  com  and 
soybeans  in  select  states  and  counties 
imder  the  Revenue  Assurance  (RA)  plan 
of  insurance  for  the  1999  crop  year.  This 
notice  is  intended  to  inform  eligible 
producers  and  the  private  insurance 
industry  of  the  areas  of  availabiUty,  the 
RA  coverage  changes  for  com  and 
soybeans,  and  provide  its  terms  and 
conditions. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Hoffmann.  Director.  Product 
Development  Division.  Federal  Crop 
Insurance  Corporation.  United  States 


Department  of  Agriculture,  9435  Holmes 
Road,  Kansas  Qty,  Missouri,  64131. 
telephone  (816)  926-7387. 
SUPPLEMENTARY  INFORMATION:  Section 
508(h)  of  the  Act  allows  for  the 
submission  of  a  policy  to  FCIC's  Board 
and  authorizes  the  Board  to  review  and, 
if  the  Board  finds  that  the  interests  of 
producers  are  adequately  protected  and 
that  any  premiums  charged  to  the 
producers  are  actuarially  appropriate, 
approve  the  policy  for  reinsurance  and 
subsidy  in  accordance  with  section 
508(e)  of  the  Act. 

In  accordance  with  the  Act.  the  Board 
approved  a  program  of  insurance  known 
as  "Revenue  Assurance"  originally 
submitted  by  Farm  Bureau  Mutual 
Insurance  Company  of  Iowa  as  a  pilot 
project  covering  com  and  soybeans  for 
the  1997  and  1998  crop  years. 

The  RA  program  was  approved  for 
reinsurance  and  premium  subsidy, 
including  subsidy  for  administrative 
and  operating  expenses.  RA  was 
designed  to  protect  a  producer's  revenue 
whenever  low  prices  or  low  yields,  or  a 
combination  of  both,  causes  harvest 
revenue  to  fall  below  a  guaranteed  level. 
Under  RA,  a  producer  selects  a  per-acre 
revenue  amount  that  cannot  be  less  than 
65  percent  or  more  than  75  percent  of 
their  units'  expected  revenue. 

The  RA  policy  provides  coverage  on 
basic  units,  optional  imits.  enterprise 
units,  and  whole-form  units.  For  the 
1997  and  1998  crop  years,  the  policy 
indemnity  is  finaliz&d  when  the  coimty 
harvest  price  and  the  producer's  actual 
production  are  determined.  This 
determination  will  typically  take  place 
in  early  December.  'The  crop  prices  were 
established  on  a  county  basis. 

For  the  1999  crop  year,  the  RA 
program  was  expanded  for  com  and 
soybeans  into  Illinois.  South  Dakota, 
and  Miimesota.  Beginning  with  the  1999 
crop  year,  producers  can  select  a 
coverage  level  percentage  up  to  80 
percent  for  whole-farm  units,  and  a  fall 
harvest  price  option  that  uses  the  greater 
of  the  projected  harvest  price  or  the  fall 
harvest  price  in  determining  the 
revenue  guarantee.  The  RA  program  will 
now  use  the  Chicago  Board  of  Trade 
futures  for  com  and  soybean  prices 
rather  than  crop  coimty  prices  in 
determining  the  revenue  guarantee,  and 
use  actual  production  history  as  the 
base  for  determining  RA  premium  rates. 

FOC  herewith  gives  notice  of  the 
above-stated  changes  for  the  1999  crop 


Federal  Register /Vol.  63,  No.  248 /Monday,  December  28,  1998 /Notices 


71427 


y  oar  for  RA  com  and  soybeans  for  use 
bjyprivate  insurance  companies. 

"nie  RA  underwriting  rules,  rate 
{|Ctors,  and  forms  for  com  and  soybeans 
be  released  electronically  to  all 
ured  companies  through  FQC's 
porting  Organization  Server.  FQC 
11  also  make  available  the  terms  and 
ciclnditions  of  the  RA  reinsurance 
upreement.  Requests  for  this  information 
would  be  sent  to  Heyward  Baker, 
Director,  Reinsurance  Services  Division, 
eral  Crop  Insurance  Corporation, 
Independence  Avenue,  S.W..  Stop 
,  Room  6727-S,  Washington,  D.C., 
250-0804. 
Notice:  The  Basic  Provisions  and  Crop 
Pitovisions  for  the  1999  RA  com  and 
sc^bean  program  of  insurance  are  as 
fo  [lows. 

Ml  rwenae  Aaaurance  Inturaiioe  Policy 

(This  is  a  continuoiis  policy.  Refer  to 
de  ction  3.) 

I  This  policy  is  reinsured  by  the 

P|  deral  Crop  Insurance  Corporation 
(BQC)  under  the  authority  of  section 

( 18(h)  of  the  Federal  Crop  Insurance 
,  as  amended  (7  U.S.C.  1508(h)).  The 

i^visions  of  the  poUcy  may  not  be 
waived  or  varied  in  any  way  by  the  crop 
il^surance  agent  or  any  other  agent  or 
0]|iployee  of  the  company.  In  the  event 
the  company  cannot  pay  a  loss,  the 
ciaim  will  be  settled  in  accordance  with 
tfie  provisions  of  the  policy  and  paid  by 
PCIC.  No  state  guarantee  fund  will  be 
liable  to  pay  the  loss. 

;  ;Throt;^out  the  policy,  "you"  and 
'^jrour"  refer  to  the  named  insured 
^iown  on  the  accepted  appUcation  and 
"we,"  "us,"  and  "our"  refer  to  the 
C<>mpany.  Unless  the  context  indicates 
otherwise,  use  of  the  plural  form  of  a 
word  includes  the  singular  and  use  of 

I I  le  singular  form  of  the  word  includes 
IhepluiraL 

I  Agreement  to  Insure:  In  return  for  the 
^yment  of  the  premiiun,  and  subject  to 
all  of  the  provisions  of  this  policy,  the 
company  agrees  with  the  insured  to 
provide  the  insurance  as  stated  in  the 
policy.  If  a  conflict  exists  among  the 
policy  provisions,  the  order  of  priority 
1$  as  follows:  (1)  the  Special  Provisions; 
j^)  the  Crop  Provisions;  and  (3)  these 
Basic  Provisions  with  (1)  controlling  (2), 
ate. 

'.  lasic  ProTisions 

terms  and  Conditions 

1 .  Definitions 

Abandon.  Failure  to  continue  to  care 
br  the  crop,  providing  care  so 
^significant  as  to  provide  no  benefit  to 
the  crop,  or  failure  to  harvest  in  a  timely 
ijianner,  unless  an  insured  cause  of  loss 
prevents  you  from  properly  caring  for  or 


harvesting  the  crop  or  causes  damage  to 
it  to  the  extent  that  most  producers  of 
the  crop  on  acreage  with  similar 
characteristics  in  the  area  would  not 
normally  further  care  for  or  harvest  it. 

Acreage  report.  A  report  reqiiired  by 
section  7  of  these  Basic  Provisions  that 
contains,  in  addition  to  other  required 
information,  your  report  of  your  share  of 
all  acreage  of  an  insured  crop  in  the 
county,  whether  insiuable  or  not 
insurable. 

Acreage  reporting  date.  The  date 
contained  in  the  Special  Provisions  or 
as  provided  in  section  7  by  which  you 
are  required  to  submit  your  acreage 
report. 

Act.  The  Federal  Crop  Insurance  Act, 
(7  U.S.C.  1501  et  seq.). 

Actuarial  documents.  The  material  for 
the  crop  year  that  is  available  for  public 
inspection  in  your  agent's  office,  and 
which  shows  the  coverage  level  percent, 
premium  factors,  types,  practices, 
insurable  acreage,  and  oUier  related 
information  regarding  crop  insurance  in 
the  county. 

Admimstrative  fee.  An  amount  you 
must  pay  for  coverage  for  each  crop  year 
as  specified  in  secticm  8. 

Afficultural  commodity.  All  insurable 
crops  and  other  froiit,  vegetable  or  nut 
crops  produced  for  human  or  animal 
consumption. 

Another  use,  notice  of.  The  vmtten 
notice  required  when  you  wish  to  put 
acreage  to  another  use  (see  section  IS). 

Application.  The  form  required  to  be 
completed  by  you  and  accepted  by  us 
before  insurance  coverage  will 
commence.  This  form  must  be 
completed  and  filed  in  your  agent's 
office  not  later  than  the  sales  closing 
date  of  the  initial  insurance  year  for 
each  crop  for  which  insiuance  coverage 
is  requested.  If  cancellaticm  or 
termhiation  of  insurance  coverage 
occurs  for  any  reason,  including  but  not 
limited  to  indebtedness,  suspension, 
debarment,  disqualification, 
cancellation  by  you  or  us,  or  violation 
of  the  controlled  substance  provisions  of 
the  Food  Security  Act  of  1985,  a  new 
application  must  be  filed  for  the  crop. 
Insurance  coverage  will  not  be  provided 
if  you  are  ineligible  under  the  contract 
or  imder  any  Federal  statute  or 
regulation. 

Approved  yield.  The  yield  determined 
in  accordance  with  7  CFR  part  400, 
subpart  G. 

Assignment  of  indemnity.  A  transfer 
of  policy  rights,  made  on  our  form,  and 
effective  when  approved  by  us.  It  is  the 
arrangement  whereby  you  assign  your 
right  to  an  indemnity  payment  to  any 
party  of  your  choice  for  the  crop  year. 

Base  premium  rate.  The  premiiun  rate 
for  the  risk  of  a  revenue  loss. 


Cancellation  date.  The  calendar  date 
specified  in  the  Crop  Provisions  on 
which  coverage  for  the  crop  will 
automatically  renew  imless  canceled  in 
writing  by  either  you  or  us,  or 
terminated  in  accordance  with  the 
policy  terms. 

Claim  for  indemnity.  A  claim  made  on 
our  form  by  you  for  damage  or  loss  to 
an  insured  crop  and  submitted  to  us  not 
later  than  60  days  after  the  end  of  the 
insiuance  period  (see  section  15). 

Consent.  Approval  in  writing  by  us 
allowing  you  to  take  a  specific  action. 

Contract.  (See  definition  of  "policy"). 

Contract  change  date.  The  calendar 
date  by  which  we  make  any  policy 
changes  available  for  inspection  in  the 
agent's  office  (see  section  5). 

County.  Any  county,  parish,  or  other 
poUtical  subdivision  of  a  state  shown  on 
your  accepted  application,  including 
acreage  in  a  field  that  extends  into  an 
ad)oining  county  if  the  county  boundary 
is  not  readily  discernible. 

Coverage.  The  insurance  provided  by 
this  policy,  against  insured  loss  of 
revenue,  by  imit  as  shown  on  your 
summary  of  coverage. 

Coverage  begins,  date.  The  calendar 
date  insurance  begins  on  the  insured 
crop,  as  contained  in  the  Crop 
Provisions,  or  the  date  planting  begins 
on  the  unit  (see  section  12  of  these  Basic 
Provisions  for  specific  provisions 
relating  to  prevented  planting). 

Coverage  level  percent.  The  percent, 
expressed  in  decimals  (.xxxx), 
determined  by  dividing  the  per-acre 
revenue  guarantee  (see  section  1)  by  the 
expected  per-acre  revenue  (see  section 
1)  rounded  to  himdredths  for  enterprise 
or  whole-farm  units. 

Crop  premium  per  acre.  Your  per  acre 
revenue  guarantee  multipUed  by  a  base 
rate. 

Crop  Provisions.  The  part  of  the 
policy  that  contains  the  specific 
provisions  of  insiuance  for  each  insured 
crop. 

Crop  year.  The  period  within  which 
the  insured  crop  is  normally  grown, 
regardless  of  whether  or  not  it  is 
actually  grown,  and  designated  by  the 
calendar  year  in  which  the  insured  crop 
is  normally  harvested. 

Damage.  Injury,  deterioration,  or  loss 
of  revenue  of  the  insured  crop  due  to 
insured  or  uninsured  causes. 

Damage,  notice  of.  A  written  notice 
required  to  be  filed  in  your  agent's  office 
whenever  you  initially  discover  the 
insured  crop  has  been  damaged  to  the 
extent  that  a  loss  is  probable  (see  section 
15). 

Days.  Calendar  days. 

Deductible.  The  amount  determined 
by  subtracting  the  coverage  level 
percent  you  dioose  from  100  percent. 
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For  example,  if  you  elected  a  65  [>ercent 
coverage  level,  your  deductible  would 
be  35  percent  (100%  -65%  =  35%). 

Delinquent  account.  Any  accoimt  you 
have  with  us  in  which  premiums, 
administrative  fees,  and  interest  on 
those  amoimts  is  not  paid  by  the 
tramination  date  specified  in  the  Crop 
Provisions,  or  any  other  amounts  due 
us,  such  as  indemnities  found  not  to 
have  been  earned,  which  are  not  paid 
within  30  days  of  our  mailing  or  other 
delivery  of  notification  to  you  of  the 
amount  due. 

Earliest  planting  date.  The  earUest 
date  established  for  planting  the  insiired 
crop  (see  Special  Provisions  and  section 
14). 

End  of  insurance  period,  date  of.  The 
date  upon  which  your  crop  insurance 
coverage  ceases  for  the  crop  year  (see 
Crop  Fhrovisions  and  section  12). 

Expected  per-acre  revenue.  TTie 
approved  yield  times  the  projected 
harvest  price. 

FC3C.  The  Federal  Crop  Insiuance 
Corporation,  a  wholly  owned 
government  corporation  within  USDA. 

Field.  All  acreage  of  tillable  land 
within  a  natural  or  artificial  boundary 
(e.g.,  roads,  waterways,  fences,  etc.). 

Final  planting  date.  The  date 
contained  in  the  Special  Provisions  for 
the  insured  crop  by  which  the  crop 
must  initially  be  planted  in  order  to  be 
insured  for  the  full  per-acre  revenue 
guarantee. 

FSA.  The  Farm  Service  Agency,  an 
agency  of  the  USDA,  or  a  successor 
agency. 

FSA  Farm  Serial  Number.  The 
number  assigned  to  the  farm  by  the  local 
FSA  office. 

Good  farming  practices.  The  cultiual 
practices  generally  in  use  in  the  coimty 
for  the  crop  to  make  normal  progress 
toward  maturity  and  produce  at  least 
the  yield  used  to  determine  the  per-acre 
revenue  guarantee,  and  are  those 
recognized  by  the  Cooperative  State 
Research,  Education,  and  Extension 
Service  as  compatible  with  agronomic 
and  weather  conditions  in  the  county. 

Insured.  The  named  person  as  shown 
on  the  application  accepted  by  us.  This 
term  does  not  extend  to  any  other 
person  having  a  share  or  interest  in  the 
crop  (for  example,  a  partnership, 
landlord,  or  any  other  person)  unless 
specifically  indicated  on  the  accepted 
application. 

Insured  crop.  The  crop  for  which 
coverage  is  available  under  these  Basic 
Provisions  and  the  applicable  Crop 
Provisions  as  shown  on  the  application 
accepted  by  us. 

Interplanted.  Acreage  on  which  two 
or  more  crops  are  planted  in  a  manner 
that  does  not  permit  separate  agronomic 


maintenance  or  harvest  of  the  insured 
crop. 

Irrigated  practice.  A  method  of 
producing  a  crop  by  which  water  is 
artificially  applied  during  the  growing 
season  by  appropriate  systems  and  at 
the  proper  times,  with  the  intention  of 
providing  the  qiiantity  of  water  needed 
to  produce  at  least  the  yield  used  to 
estabhsh  the  per-acre  revenue  guarantee 
on  the  irrigated  acreage  planted  to  the 
insiu^d  crop. 

Late  planted.  Acreage  initially 
planted  to  the  insured  crop  after  the 
final  planting  date. 

Late  planting  period.  The  period  that 
begins  the  day  after  the  final  planting 
date  for  the  insured  crop  and  ends  25 
days  after  the  final  planting  date,  imless 
otherwise  specified  in  the  Crop 
Provisions  or  Special  Provisions. 

Loss,  notice  of.  The  notice  required  to 
be  given  by  you  not  later  than  72  hours 
after  certain  occiirrences  or  15  days  after 
the  end  of  the  insurance  period, 
whichever  is  earlier  (see  section  15). 

MPCI.  Multiple  peril  crop  insurance 
program,  a  program  of  insurance  offered 
under  the  Act  and  implemented  in  7 
CFR  chapter  IV. 

Negligence.  The  failure  to  use  such 
care  as  a  reasonably  prudent  and  careful 
person  would  use  under  similar 
circumstances. 

Per-acre  revenue  guarantee.  The 
coverage  level  percent  times  your 
approved  yield,  times  the  projected 
harvest  price.  If  you  choose  the  fall 
harvest  price  option,  the  per-acre 
revenue  guarantee  equals  the  coverage 
level  percent,  times  the  approved  yield, 
times  the  greater  of  the  projected  harvest 
price  or  the  fall  harvest  price.  For  basic 
and  optional  units,  the  per-acre  revenue 
guarantee  may  vary  by  unit.  For  an 
enterprise  unit,  the  per-acre  revenue 
guarantee  will  be  the  same  for  all 
insured  acres  of  the  crop  in  the  county. 
For  the  whole  farm  unit,  the  per-acre 
revenue  guarantee  will  be  the  same  for 
all  insiured  acres  in  the  county. 

Person.  An  individual,  partnership, 
association,  coqwration,  estate,  trust,  or 
other  legal  entity,  and  wherever 
appUcable.  a  State  or  a  poUtical 
subdivision  or  agency  of  a  State. 
"Person"  does  not  include  the  United 
States  Government  or  any  agency 
thereof. 

Planted  acreage.  Land  in  which  seed 
has  been  placed,  appropriate  for  the 
insured  crop  and  planting  method,  at 
the  correct  depth,  into  a  seedbed  that 
has  been  properly  prepared  for  the 
planting  method  and  production 
practice. 

Policy.  The  agreement  between  you 
and  us  consisting  of  the  accepted 
application,  these  Basic  Provisions,  the 


Crop  Provisions,  the  Special  Provisions, 
other  applicable  endorsements  or 
options,  the  actuarial  doctmients  for  the 
insured  crop,  and  the  applicable 
regulations  published  in  7  CFR  chapter 
IV. 

Practical  to  replant.  Our 
determination,  after  loss  or  damage  to 
the  insured  crop,  based  on  all  factors, 
including,  but  not  limited  to  moisture 
availability,  marketing  window, 
condition  of  the  field,  and  time  to  crop 
maturity,  that  replanting  the  insured 
crop  will  allow  the  crop  to  attain 
maturity  prior  to  the  odendar  date  for 
the  end  of  the  insurance  period.  It  will 
not  be  considered  practical  to  replant 
after  the  end  of  the  late  planting  period, 
or  the  final  planting  date  if  no  late 
planting  period  is  appUcable,  unless 
replanting  is  generally  occurring  in  the 
area.  Unavailability  of  seed  will  not  be 
considered  a  valid  reason  for  failure  to 
replant. 

Premium  billing  date.  The  earliest 
date  upon  which  you  will  be  billed  for 
insiuBnce  coverage  based  on  your 
acreage  report.  The  premium  billing 
date  is  contained  in  the  Special 
Provisions. 

Premium  calculator.  A  computer 
program  that  determines  your  per-acre 
premium  based  on  your  approved 
yields,  per-acre  revenue  guarantee, 
coverage  level  percent,  projected  harvest 
price,  unit  options,  and  other  factors. 

Prevented  planting.  Failure  to  plant 
the  insured  crop  with  proper  equipment 
by  the  final  planting  date  designated  in 
the  Special  Provisions  for  the  insured 
crop  in  the  county.  You  may  also  be 
eligible  for  a  prevented  planting 
payment  if  you  failed  to  plant  the 
insiu^d  crop  with  the  proper  equipment 
within  the  late  planting  period.  You 
must  have  been  prevented  from  planting 
the  insured  crop  due  to  an  insured 
cause  of  loss  that  is  general  in  the 
siuToimding  area  and  that  prevents 
other  producers  bom  planting  acreage 
with  similar  characteristics. 

Production  report.  A  written  record 
showing  yoiir  annual  production  and 
used  by  us  to  determine  your  yield  for 
insurance  purposes  (see  section  4).  The 
report  contains  yield  information  for 
previous  years,  including  planted 
acreage  and  harvested  production.  This 
report  must  be  supported  by  written 
verifiable  records  from  a  warehouseman 
or  buyer  of  the  insured  crop,  or  by 
measurement  of  farm  stored  production, 
or  by  other  records  of  production 
approved  by  us  on  an  individual  case 
basis. 

Replanting.  Performing  the  cultiiral 
practices  necessary  to  prepare  the  land 
to  replace  the  seed  of  the  damaged  or 
destroyed  insured  crop  and  then 
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I  apladng  the  seed  of  the  same  crop  in 
toe  insured  acreage  with  the  expectation 
of  producing  at  least  the  yield  used  to 
determine  the  per-acre  revenue 
guarantee. 

I  Representative  sample.  Portions  of  the 
va  sured  crop  that  must  remain  in  the 
fteld  for  examination  and  review  by  our 
lass  adjuster  when  making  a  crop 
ropraisal,  as  specified  in  die  Crop 
^tovisions.  In  certain  instances  we  may 
^ow  you  to  harvest  the  crop  and 
require  only  that  samples  of  the  crop 
residue  be  left  in  the  field. 

!  Aevenue  guarantee.  The  per-acre 
ijsvenue  guarantee  times  the  number  of 
lurable  acres  in  the  unit,  fmd  times 
>ur  respective  share  (see  definition  of 
ir-acre  revenue  guarantee  and  section 
of  the  Crop  Provisions). 
Sales  closing  date.  A  date  contained 
the  Special  Provisions  by  which  an 

implication  must  be  filed.  The  last  date 
by  which  you  may  change  your  crop 
insurance  coverage  for  a  crop  year. 

:  Section  (for  the  purposes  of  unit 
^ructure).  A  imit  of  measure  imder  a' 
jnctangular  survey  system  describing  a 
tnct  of  land  usually  one  mile  square 
^d  usually  containing  approximately 
MO  acres. 

I ''  Share.  Yaai  percentage  of  interest  in 
libe  insured  crop  as  an  owner,  operator, 
or  tenant  at  the  time  insurance  attaches. 
However,  only  for  the  purpose  of 
determining  the  amount  of  indemnity, 

Jour  share  will  not  exceed  your  share  at 
ie  earlier  of  the  time  of  loss,  or  the 
1^0ginning  of  harvest. 
I  Special  Provisions.  The  part  of  the 
pblicy  that  contains  specific  provisions 
of  insurance  for  each  insured  crop  that 

ray  vary  by  geographic  area. 
State.  The  state  shown  on  your 
pted  application. 

Substantial  beneficial  interest.  An 

iterest  held  by  any  person  of  at  least  10 

iTcent  in  the  applicant  or  insured. 

Summary  of  coverage.  Our  statement 
M  you,  based  upon  your  acreage  report, 
i  i^edfytaig  the  insured  crop  and  the 
l^venue  guarantee  provided  by  unit. 

Tenant.  A  person  who  rents  land  from 
another  person  for  a  share  of  the  crop 
0r  a  share  of  the  proceeds  of  the  crop 
{ajoe  the  definition  of  "share"). 
i   Termination  date-^the  calendar  date 
rantained  in  the  Crop  Provisions  upon 
yrhich  your  insurance  ceases  to  be  in 
^fiisct  because  of  nonpayment  of  any 
amount  due  us  imder  the  policy, 
j]  iduding  premium. 

Timely  planted.  Planted  on  or  before 
tte  final  planting  date  designated  in  the 
Special  Provisions  for  the  insured  crop 
Ia  the  county. 

Unit 


(a)  Basic  unit — A  basic  unit 
established  in  accordance  with  section 
2(a). 

(b)  Optional  unit — ^A  unit  established 
from  basic  units  in  accordance  with 
section  2(b). 

(c)  Enterprise  unit — ^A  unit 
established  from  basic  units  or  optional 
units  in  accordance  with  section  2(c). 

(d)  Whole-farm  unit — ^A  unit 
established  fit>m  enterprise  units  in 
accordance  with  section  2(d). 

USDA.  United  States  Department  of 
Agriculture. 

Void.  When  the  policy  is  considered 
not  to  have  existed  for  a  crop  year  as  a 
result  of  concealment,  fraud  or 
misrepresentation  (see  section  27). 

2.  Unit  Structure 

(a)  Basic  unit — ^AU  insurable  acreage 
of  the  insured  crop  in  the  county  on  the 
date  coverage  begins  for  the  crop  year: 

(1)  In  which  you  have  a  100  percent 
share;  or 

(2)  Which  is  owned  by  one  person 
and  operated  by  another  person  on  a 
share  basis.  (Example:  If,  in  addition  to 
the  land  you  own,  you  rent  land  from 
five  landlords,  three  on  a  crop  share 
basis  and  two  on  a  cash  basis,  you 
would  be  entitled  to  four  units,  one  for 
each  crop  share  lease  and  one  that 
combines  the  two  cash  leases  and  the 
land  you  OMm.)  Land  which  woidd 
otherwise  be  one  unit  may,  in  certain 
instances,  be  divided  according  to 
guidelines  contained  in  this  section  and 
in  the  applicable  Crop  Provisions. 

(b)  Optional  unit — ^Unless  limited  by 
the  Crop  Provisions  or  Special 
Provisions,  a  basic  unit  as  defined  in 
section  2(a)  of  these  Basic  Provisions 
may  be  divided  into  optional  units  if, 
for  each  optional  unit: 

(1)  You  meet  the  following: 

(i)  You  must  plant  the  crop  in  a 
manner  that  results  in  a  clear  and 
discernible  break  in  the  planting  pattern 
at  the  boundaries  of  each  optional  unit; 

(ii)  All  optional  units  you  select  for 
the  crop  year  are  identified  on  the 
acreage  report  for  that  crop  year  (Units 
will  be  determined  when  the  iicreage  is 
reported  but  may  be  adjusted  or 
combined  to  reflect  the  actual  unit 
structure  when  adjusting  a  loss.  No 
further  imit  division  may  be  made  after 
the  acreage  reporting  date  for  any 
reason); 

(iii)  You  have  records,  that  are 
acceptable  to  us,  of  planted  acreage  and 
the  production  from  each  optional  unit 
for  at  least  the  last  crop  year  used  to 
determine  your  revenue  guarantee;  and 

(iv)  You  have  records  of  marketed  or 
stored  production  from  each  optional 
unit  maintained  in  such  a  manner  that 
permits  us  to  verify  the  production  bom 


each  optional  unit,  or  the  production 
from  each  optional  unit  is  kept  separate  - 
until  loss  adjustment  is  completed  by 
us. 

(2)  Each  optional  unit  must  also  meet 
one  or  mine  of  the  following,  unless      <% 
otherwise  specified  in  the  Qop 
Provisions: 

(i)  Optional  units  may  be  established 
if  each  optional  unit  is  located  in  a 
separate  section.  In  the  absence  of 
sections,  we  may  consider  parcels  of 
land  legally  identified  by  other  methods 
of  measure  such  as  Spanish  grants,  as 
the  equivalents  of  sections  for  unit 
purposes.  In  areas  which  have  not  been 
surveyed  using  sections,  section 
equivalents  or  in  areas  where 
boundaries  are  not  readily  discernible, 
each  optional  unit  must  be  located  in  a 
separate  FSA  farm  serial  number,  and 

(ii)  In  addition  to,  or  instead  of, 
establishing  optional  units  by  section, 
section  equivalent,  or  FSA  farm  serial 
number,  optional  units  may  be  based  on 
irrigated  and  non-inigated  acreage.  To 
qualify  as  separate  irrigated  and  non- 
irrigated  optional  units,  the  non- 
inigated  acreage  may  not  continue  into 
the  irrigated  acreage  in  the  same  rows  or 
planting  pattern.  The  irrigated  acreage 
may  not  extend  beyond  the  point  at  - 
which  the  irrigation  system  can  deliver 
the  quantity  of  water  needed  to  produce 
the  yield  on  which  your  revenue 
guarantee  is  based,  except  the  corners  of 
a  field  in  which  a  center-pivot  irrigation 
system  is  used  may  be  considered  as 
irrigated  acreage  if  the  comers  of  a  field 
in  which  a  center-pivot  irrigation 
system  is  used  do  not  qualify  as  a 
separate  ncm-irrigated  optional  unit.  In 
this  case,  production  fi^  both 
practices  will  be  used  to  determine  your 
approved  yield. 

(3)  If  you  do  not  comply  fully  with  the 
provisions  in  this  section,  we  will 
combine  all  optional  units  that  are  not 
in  compliance  with  these  provisions 
into  the  basic  unit  from  which  they 
were  formed.  We  will  combine  the 
optional  units  at  any  time  we  discover 
that  you  have  failed  to  comply  with 
these  provisions.  If  failure  to  comply 
with  these  provisions  is  determined  by 
us  to  be  inadvertent,  and  the  optional 
units  are  combined  into  a  basic  unit, 
that  portion  of  the  additional  premium 
paid  for  the  optional  units  that  have 
been  combined  will  be  refunded  to  you 
for  the  units  combined. 

(c)  Enterprise  unit — All  insurable 
acreage  of  the  insured  crop  in  the 
county  in  which  you  have  a  share  on  the 
date  coverage  be^ns  for  the  crop  year. 
An  enterprise  unit  must  consist  of: 

(1)  One  or  more  basic  units  of  the 
same  insured  crop  that  ar?  located  in 
two  or  more  separate  sections,  section 


equivalents,  or  FSA  fann  serial  number; 
or 

(2)  Two  or  more  optional  units  of  the 
same  insured  crop  established  by 
separate  sections,  section  equivalents,  or 
FSA  farm  serial  niunbers. 

(d)  Whole-farm  imit — All  insurable 
acreage  of  the  insurable  crops  in  the 
coimty  in  which  you  have  a  share  on  the 
date  coverage  be^ns  for  each  crop  for 
the  crop  year.  This  unit  is  estabUshed 
from  enterprise  units  as  defined  in 
section  2(c).  The  insurable  acreage  must 
qualify  for  at  least  two  enterprise  imits 
under  this  section,  and  at  least  10 
percent  of  the  total  liability  must  be  in 
each  crop. 

(e)  Exclusivity  Between  Units — ^If  you 
select  whole-farm  unit  coverage,  you 
cannot  select  any  other  unit  structure. 
However,  you  may  select  an  enterprise 
unit  for  one  crop  and  basic  or  optional 
imit  coverage  for  other  crops. 

(f)  Selection  of  imit  structm« — You 
may  elect  an  enterprise  unit  or  a  whole- 
farm  unit  subject  to  the  following: 

(1)  You  must  make  such  election  by 
the  sales  closing  date  for  the  insuired 
crops  and  report  such  unit  structure  to 
us  in  writing.  Your  unit  selection  will 
remain  in  effect  from  year  to  year  unless 
you  notify  us  in  writing  by  the  sales 
closing  date  for  the  crop  year  for  which 
you  wish  to  change  this  election.  These 
units  may  not  be  further  divided.  If  you 
select  and  qualify  for  an  enterprise  or 
whole-farm  imit,  you  will  qualify  for  a 
premium  discount.  If  you  do  not  qualify 
for  enterprise  or  whole-farm  units  when 
the  acreage  is  reported,  we  will  assign 
the  basic  unit  structure. 

(2)  For  a  whole-farm  unit: 

(i)  You  must  report  on  your  acreage 
report  the  acreage  for  each  optional  or 
basic  unit  for  each  crop  produced  in  the 
county  that  comprises  the  whole-farm 
unit;  and 

(ii)  Although  you  may  insure  all  of 
your  crops  under  a  whole-farm  unit,  you 
will  be  required  to  pay  separate 
applicable  administrative  fees  for  each 
crop  included  in  the  whole-farm  unit. 

(3)  All  applicable  unit  structures  must 
be  stated  on  the  acreage  report  for  each 
crop  year. 

3.  Life  of  Po^cy,  Cancellation,  and 
Termination 

(a)  This  is  a  continuous  policy  and 
will  remain  in  effect  for  each  crop  year 
folloMdng  the  acceptance  of  the  original 
application  until  canceled  by  you  in 
accordance  with  the  terms  of  the  policy 
or  terminated  by  operation  of  the  terms 
of  the  poUcy,  or  by  us. 

(b)  Your  application  for  insurance 
must  contain  all  the  information 
required  by  us  to  insure  the  crop. 
Applications  that  do  not  contain  all 


social  security  numbers  and  employer 
identification  numbers,  as  appUcable 
(except  as  stated  herein)  coverage  level 
percent,  crop,  type,  variety,  or  class, 
plan  of  insurance,  and  any  other 
material  information  required  to  insure 
the  crop,  are  not  acceptable.  If  a  person 
with  a  substantial  beneficial  interest  in 
the  insured  crop  refuses  to  provide  a 
social  security  number  or  employer 
identification  number,  the  amount  of 
coverage  available  under  the  policy  will 
be  reduced  proportionately  by  that 
person's  share  of  the  crop. 

(c)  After  acceptance  of  the 
application,  you  may  not  cancel  this 
policy  for  the  initial  crop  year. 
Thereafter,  the  policy  will  continue  in 
force  for  each  succeeding  crop  year 
unless  canceled  or  terminated  as 
provided  below. 

(d)  Either  you  or  we  may  cancel  this 
pohcy  after  the  initial  crop  year  by 
providing  written  notice  to  the  other  on 
or  before  the  cancellation  date  shown  in 
the  Crop  Provisions. 

(e)  If  any  amount  due,  including 
administrative  fees  or  premium,  is  not 
paid  or  an  acceptable  arrangement  for 
payment  is  not  made  on  or  before  the 
termination  date  for  the  crop  on  which 
the  amount  is  due,  you  will  be 
determined  to  be  ineUgible  to 
participate  in  any  crop  insurance 
program  authorized  under  the  Act  in 
accordance  with  7  CFR  part  400.  subpart 
U. 

(1)  For  a  policy  with  unpaid 
administrative  fees  or  premium,  the 
policy  will  terminate  effective  on  the 
termination  date  immediately 
subsequent  to  the  billing  date  for  the 
crop  year; 

(2)  For  a  policy  with  other  amounts 
due.  the  policy  will  terminate  effective 
on  the  termination  date  immediately 
after  the  account  becomes  delinquent; 

(3)  Ineligibility  will  be  effective  as  of 
the  date  that  the  poUcy  was  terminated 
for  the  crop  for  which  you  failed  to  pay 
an  amount  owed  and  for  all  other 
insured  crops  with  coincidental 
termination  dates; 

(4)  All  other  policies  that  are  issued 
by  us  under  the  authority  of  the  Act  will 
also  terminate  as  of  the  next  termination 
date  contained  in  the  applicable  policy; 

(5)  If  you  are  ineligible,  you  may  not 
obtain  any  crop  insurance  under  Uie  Act 
until  payment  is  made,  you  execute  an 
agreement  to  repay  the  debt  and  make 
the  payments  in  accordance  with  the 
agreement,  or  you  file  a  petition  to  have 
your  debts  discharged  in  bankruptcy; 

(6)  U  you  execute  an  agreement  to 
repay  the  debt  and  fail  to  timely  make 
any  scheduled  payment,  you  will  be 
ineligible  for  crop  insurance  effective  on 
the  date  the  payment  was  due  until  the 


debt  is  paid  in  full  or  you  file  a  petition 
to  discharge  the  debt  in  bankruptcy  and 
subsequently  obtain  discharge  of  the 
amounts  due.  Dismissal  of  the 
bankruptcy  petition  before  discharge 
will  void  all  policies  in  effect  retroactive 
to  the  date  you  were  originally 
determined  ineligible  to  participate  and 
all  premiums  paid  will  be  refunded; 

(7)  Once  the  policy  is  terminated,  the 
policy  cannot  be  reinstated  for  the 
current  crop  year  unless  the  termination 
wps  in  error, 

(8)  After  you  again  become  eligible  for 
crop  insurance,  if  you  want  to  obtain 
coverage  for  your  crops,  you  must 
reapply  on  or  before  Uie  sales  closing 
date  for  the  crop  (Since  applications  for 
crop  insurance  cannot  be  accepted  after 
the  sales  closing  date,  if  you  make  any 
payments  after  the  sales  closing  date, 
you  cannot  apply  for  insurance  until  the 
next  crop  year);  and 

(9)  If  we  deduct  the  amount  due  us 
bom  an  indemnity,  the  date  of  payment 
for  the  purpose  of  this  section  will  be 
the  date  you  sign  the  properly  executed 
claim  for  indemnity. 

(10)  For  example,  if  crop  A,  with  a 
termination  date  of  October  31, 1998, 
and  crop  B,  with  a  termination  date  of 
March  15, 1999,  are  insured  and  you  do 
not  pay  the  premium  for  crop  A  by  the 
termination  date,  you  are  ineUgible  for 
crop  insurance  as  of  October  31, 1998, 
and  crop  A's  poUcy  is  terminated  on 
that  date.  Crop  B's  policy  is  terminated 
as  of  March  15, 1999.  If  you  enter  an 
agreement  to  repay  the  debt  on  April  25, 

1999,  you  can  apply  for  insurance  for 
crop  A  by  the  October  31, 1999,  sales 
closing  date  and  crop  B  l^  March  15, 

2000,  sales  closing  date.  If  you  fail  to 
make  a  scheduled  payment  on 
November  1, 1999.  you  will  be  ineligible 
for  crop  insurance  effective  on 
November  1. 1999,  and  you  will  not  be 
eligible  unless  the  debt  is  paid  in  full  or 
you  file  a  petition  to  have  the  debt 
discharged  in  bankruptcy  and 
subsequently  receive  discharge. 

(f)  If  you  (lie,  disappear,  or  are 
judicially  declared  incompetent,  or  if 
you  are  an  entity  other  than  an 
individual  and  such  entity  is  dissolved, 
the  policy  will  terminate  as  of  the  date 
of  death,  judicial  declaration,  or 
dissolution.  If  such  event  occurs  after 
coverage  begins  for  any  crop  year,  the 
policy  will  continue  in  force  through 
the  crop  year  and  terminate  at  the  end 
of  the  insurance  period  and  any 
indemnity  will  be  paid  to  the  person  or 
persons  determined  to  be  beneficially 
entitled  to  the  indemnity.  The  premium 
will  be  deducted  from  the  indemnity  or 
collected  from  the  estate.  Death  of  a 
partner  in  a  partnership  will  dissolve 
the  partnership  unless  the  partnership 
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I  greement  provides  otherwise.  If  two  or 
I  sore  persons  having  a  joint  interest  are 
•uured  jointly,  death  of  one  of  the 
persons  will  dissolve  the  joint  entity. 
(g)  We  may  terminate  your  policy  if 
]  to  premium  is  earned  for  3  consecutive 
;'ears. 

(h)  The  cancellation  and  termination 
dates  are  contained  in  the  Crop 
Provisions. 

(i)  When  obtaining  coverage,  you 
1  nust  provide  information  regarding 
trop  insurance  coverage  on  any  crop 
>reviou8ly  obtained  &om  an  approved 
:  nsurance  provider,  including  the  date 
j  luch  insurance  was  obtained  and  the 
I  imount  of  the  administrative  fee.   i 

(j)  You  are  not  eligible  to  participate 
n  the  Revenue  Assurance  program  if 
rou  have  elected  the  MPQ  Catastrophic 
Usk  Protection  ddorsement  except  in 
he  following  instance:  If  you  execute  a 
iigh-Risk  Land  Exclusion  Option  for  a 

«nue  Assurance  Policy,  you  may 
lect  to  insure  the  "high-risk  land" 
der  an  MPQ  Catastrophic  Risk 
itection  Endorsement  provided  that 
le  Catastrophic  Risk  Protection 
idorsement  is  obtained  from  us.  If 
both  policies  are  in  force,  the  acreage  of 
he  crop  covered  under  the  Revenue 
\ssurance  policy  and  the  acreage 
»vered  under  an  MPCI  Catastrophic 
^isk  Protection  Endorsement  will  be 
x)nsidered  as  separate  crofw  for 
nsurance  purposes,  including  the 
layment  of  administrative  fees. 

I.  Insurance  Coverages 

(a)  Your  revenue  guarantee,  coverage 
evel  percent,  approved  yields,  per-acre 
Bvenue  guarantee,  and  projected 
larvest  price  will  be  shown  on  your 
nimmary  of  coverage. 

(b)  You  must  select  a  coverage  level 
MTcent  by  the  sales  closing  date.  The 
navimuTn  allowable  coverage  level 

percent  is  75  (.7500  decimal  format)  and 
the  minimum  allowable  is  65  (.6500 
ledmal  format)  for  basic,  optional  and 
anterprise  units.  The  maximiun 
allowable  coverage  level  percent  is  80 
1.8000  decimal  format)  and  the 
minimum  allowable  is  65  (.6500 

decimal  format)  for  whole-farm  units. 

(c)  You  may  only  select  one  coverage 
level  percent  that  is  applicable  for  all 
Insurable  acreage  of  the  crop.  You  may 
change  your  coverage  level  percent  for 
the  following  crop  jrear  by  ^ving 
written  notice  to  us  not  later  than  the 
sales  closing  date  fOT  the  insured  crop, 
[f  you  do  not  select  a  new  crop  coverage 
level  pmcent  on  or  before  the  sales 
closing  date,  we  will  assign  the  previous 
year's  coverage  level  percent  or  the 
nearest  coverage  level  percent  available. 
WPot  example:  If  you  selected  a  65 
RMncmt  coverage  level  for  the  previous 


crop  year  and  you  do  not  select  a  new 
coverage  level  percent  for  the  current 
crop  year,  we  will  assign  the  65  percent 
coverage  level  for  the  current  crop  year 
if  it  is  still  available.) 

(d)  This  policy  is  an  alternative  to  the 
MPa  program  and  satisfies  the 
requirements  of  section  508(b)(7)  of  the 
Act. 

(e)  You  must  report  production  to  us 
for  the  previous  crop  year  by  the  earlier 
of  the  acreage  reporting  date  or  45  days 
after  the  cancellation  date  unless 
otherwise  stated  in  the  Special 
Provisions: 

(1)  If  you  do  not  provide  the  required 
production  report,  we  will  assign  a  yield 
for  the  previous  crop  year.  The  yield 
assigned  by  us  wiU  not  be  more  than  75 
percent  of  the  yield  used  by  us  to 
determine  yoiir  coverage  for  the 
previous  crop  year.  The  production 
report  or  assigned  yield  will  be  used  to 
compute  your  approved  yield  for  the 
purpose  of  determining  your  revenue 
guarantee  for  the  current  crop  year; 

(2)  If  you  have  filed  a  claim  tor  any 
crop  year,  the  dociunents  signed  by  you 
which  state  the  amount  of  production 
used  to  complete  the  claim  for 
indemnity  will  be  the  production  report 
for  that  year  tmless  otherwise  specified 
by  FQC: 

(3)  Production  and  acreage  for  the 
prior  crop  year  must  be  reported  for 
each  propcMed  optional  unit  by  the 
production  reporting  date.  If  you  do  not 
provide  the  iiJbrmation  stated  above, 
the  optional  units  will  be  combined  into 
the  basic  unit 

(f)  We  may  revise  your  revenue 
guarantee  for  any  unit,  and  revise  any 
indemnity  paid  based  on  that  revenue 
guarantee,  if  we  find  that  your 
production  report  under  paragraph  (e)  of 
this  section: 

(1)  Is  not  supported  by  written 
verifiable  records  in  accordance  with 
the  definition  of  production  report;  or 

(2)  Fails  to  accurately  report  actiial 
producticm.  acreage,  or  other  material 
information. 

(g)  Any  person  may  sign  any 
document  relative  to  crop  insurance 
coverage  <m  behalf  of  any  oihet  person 
covered  by  such  a  policy,  provided  that 
the  person  has  a  properly  executed 
power  of  attorney  or  such  other  legally 
sufficient  document  authorizing  such 
person  to  sign. 

5.  Contract  Changes 

(a)  We  may  change  the  terms  of  your 
coverage  under  this  policy  from  year  to 
year. 

(b)  Any  changes  in  policy  provisions, 
prices,  available  coverage  level  peroents, 
premium  rates  and  program  dates  will 
be  provided  by  us  to  your  crop 


insurance  agent  not  later  than  the 
contract  change  date  contained  in  the 
Crop  Provisions.  You  may  view  the 
documents  or  request  copies  from  your 
crop  insurance  agent. 

(c)  You  will  be  notified,  in  writing,  of 
changes  to  the  Basic  Provisions,  Crop 
Provisions,  and  Special  Provisions  not 
later  than  30  days  prior  to  the 
cancellation  date  for  the  insured  crop. 
Acceptance  of  changes  will  be 
conclusively  presumed  in  the  absence  of 
notice  from  you  to  change  or  cancel 
your  insurance  coverage. 

6.  Liberalization 

If  we  adopt  any  revisions  that  broaden 
the  coverage  under  this  policy 
subsequent  to  the  contract  change  date 
without  additional  premimn.  the 
broadened  coverage  will  apply. 

7.  Report  of  Acreage 

(a)  An  annual  acreage  report  must  be 
submitted  to  us  on  our  form  for  each 
insured  crop  in  the  county  on  or  before 
the  acreage  reporting  date  contained  in 
the  Special  Provisions,  except  as 
follows: 

(1)  If  you  insure  miiltiple  crops  with 
us  that  have  final  planting  dates  (m  or 
after  August  15  but  before  December  31. 
you  must  submit  an  acreage  report  for 
all  such  crops  on  or  before  the  latest 
appUcable  acreage  reporting  date  for 
such  crops;  and 

(2)  If  you  insure  multiple  crops  with 
us  that  have  final  planting  dates  on  or 
after  December  31  but  before  August  15. 
you  must  submit  an  acreage  report  for 
all  such  crops  on  or  before  the  latest 
applicable  acreage  reporting  date  for 
such  crops. 

(3)  Notwithstanding  the  provisions  in 
sections  7(a)(1)  and  (2): 

(i)  If  the  Special  Provisions  designate 
separate  planting  periods  for  a  crop,  you 
must  submit  an  acreage  report  for  each 
planting  period  on  or  before  the  acreage 
reporting  date  contained  in  the  Special 
Provisions  for  the  planting  period;  and 

(ii)  If  planting  of  the  insured  crop 
continues  after  the  final  planting  date  or 
you  are  prevented  from  planting  during 
the  late  planting  period,  the  acreage 
reporting  date  will  be  the  later  of: 

(A)  The  acreage  reporting  date 
contained  in  the  Special  Provisions; 

(B)  The  date  determined  in 
accordance  with  sections  7(a)(1)  or  (2); 
or  (C)  Five  days  after  the  end  of  the  late 
planting  period  for  the  insured  crop,  if 
applicable. 

(b)  If  you  do  not  have  a  share  in  an 
insured  crop  in  the  county  for  the  crop 
year,  you  must  submit.an  acreage  report 
on  or  before  the  acreage  reporting  date, 
so  indicating. 
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(c)  Your  acreage  report  must  include 
the  following  information,  if  applicable: 

(1)  All  acreage  of  the  crop  in  the 
county  (insurable  and  not  insurable)  in 
which  you  have  a  share; 

(2)  Your  share  at  the  time  coverage 
begins; 

(3)  The  practice: 

(4)  The  type;  and 

(5)  The  aate  the  insured  crop  was 
planted. 

(d)  Because  incorrect  reporting  on  the 
acreage  report  may  have  the  effect  of 
changing  your  premiimi  and  any 
indemnity  that  may  be  due,  you  may  not 
revise  this  report  after  the  acreage 
reporting  date  without  our  consent. 

(e)  We  may  elect  to  determine  all 
premiums  and  indemnities  based  on  the 
information  you  submit  on  the  acreage 
report  or  upon  the  factual  circumstances 
we  determine  to  have  existed,  subject  to 
the  provisions  contained  in  section  7(g). 

(f)  If  you  do  not  submit  an  acreage 
report  by  the  acreage  reporting  date,  or 
if  you  fedl  to  report  all  units,  we  may 
elect  to  determine  by  unit  the  insurable 
crop  acreage,  share,  type  and  practice, 
or  to  deny  liability  on  such  units.  If  we 
deny  liability  for  the  imreported  units, 
your  share  of  any  production  from  the 
unreported  units  will  be  allocated,  for 
loss  purposes  only,  as  production  to 
count  to  the  reported  imits  in 
proportion  to  the  liability  on  each 
reported  unit.  However,  such 
production  will  not  be  allocated  to 
prevented  planting  acreage  or  otherwise 
affect  any  prevented  planting  payment. 

(g)  If  the  information  reported  by  you 
on  the  acreage  report  for  ^are,  acreage, 
practice,  type  or  other  material 
information  is  inconsistent  with  the 
information  that  is  determined  to 
actually  exist  for  a  unit  and  results  in: 

(1)  A  lower  liabiUty  than  the  actual 
liability  determined,  the  revenue 
guarantee  on  the  imit  will  be  reduced  to 
an  amount  that  is  consistent  with  the 
reported  information.  In  the  event  that 
insurable  acreage  is  under-reported  for 
any  unit,  all  production  or  value  fit)m 
insiirable  acreage  in  that  unit  will  be 
considered  production  or  value  to  count 
in  determining  the  indemnity;  and 

(2)  A  higher  liability  than  the  actual 
liability  determined,  the  information 
contained  in  the  acreage  report  virill  be 
revised  to  be  consistent  with  the  correct 
infdmnation.  If  we  discover  that  you 
have  incorrectly  reported  any 
information  on  the  acreage  report  for 
any  crop  year,  you  may  be  required  to 
provide  documentation  in  subsequent 
crop  years  that  substantiates  your  report 
of  acreage  for  those  crop  years, 
including,  but  not  limited  to,  an  acreage 
measurement  service  at  your  own 
expense. 


(h)  Errors  in  reporting  units  may  be 
corrected  by  us  at  the  time  of  adjusting 
a  loss  to  reduce  our  liability  and  to 
conform  to  applicable  unit  division 
guidelines. 

8.  Annual  Premium  and  Administrative 
Fees 

(a)  The  annual  premium  is  earned  and 
payable  at  the  time  coverage  begins.  You 
will  be  billed  for  premium  due  not 
earlier  than  the  premiimi  billing  date 
specified  in  the  Special  Provisions.  The 
premium  due,  plus  any  accrued  interest, 
will  be  considered  delinquent  if  it  is  not 
paid  on  or  before  the  termination  date 
specified  in  the  Crop  Provisions. 

(b)  Any  amount  you  owe  us  related  to 
any  crop  insured  with  us  under  the 
authority  of  the  Act  will  be  deducted 
bom  any  prevented  planting  payment  or 
indemnity  due  you  for  any  crop  insured 
with  us  under  the  authority  of  the  Act 

(c)  Your  annual  premium  amount  is 
determined  by  unit  by  multiplying  the 
crop  premium  per  acre,  times  the 
insured  crop  acreage,  times  any 
premium  adjustment  factor  that  may 
apply,  times  your  respective  share  at  the 
time  coverage  begins,  and  less  producer 
premium  subsidy. 

(d)  The  producer  premium  subsidy  for 
a  unit  equals  the  crop  premium  per  acre 
at  the  65  percent  coverage  level,  times 
the  insured  crop  acreage,  times  0.417. 
times  your  respective  share.  The 
producer  premium  subsidy  cannot 
exceed  that  available  had  you  purchased 
a  comparable  MPQ  policy. 

(e)  In  addition  to  the  premium 
charged: 

(1)  You  must  pay  an  administrative 
fee  of  $20  per  crop  for  each  crop  year 
in  which  crop  insurance  coverage 
remains  in  effect; 

(2)  The  administrative  fee  must  be 
paid  no  later  than  the  time  that 
premium  is  due;  and 

(3)  Payment  of  an  administrative  fee 
will  not  be  required  if  you  file  a  bona 
fide  zero  acreage  report  on  or  before  the 
acreage  reporting  date  for  the  crop.  If 
you  falsely  file  a  zero  acreage  report, 
you  may  be  subject  to  criminal  and 
administrative  sanctions. 

(4)  The  administrative  fee  is  not 
subject  to  any  limits,  and  may  not  be 
waived. 

(5)  Failure  to  pay  the  administrative 
fees  when  due  may  make  you  ineligible 
for  certain  other  USDA  benefits. 

9.  Insured  Crop 

(a)  The  insured  crop  will  be  that 
shown  on  your  accepted  application 
and  as  specified  in  the  Crop  Provisions 
or  Special  Provisions  and  must  be 
grown  on  insurable  acreage. 


(b)  A  crop  which  will  NOT  be  insured 
will  include,  but  will  not  be  limited  to. 
anvcrop: 

(1)  If  the  farming  practices  carried  out 
are  not  in  accordance  with  the  farming 
practices  for  which  the  premimn  rates 
or  revenue  guarantees  have  been 
established; 

(2)  Of  a  type,  class  or  variety 
established  as  not  adapted  to  the  area  or 
excluded  by  the  policy  provisions; 

(3)  That  is  a  volunteer  crop; 

(4)  That  is  a  second  crop  following  the 
same  crop  (insured  or  not  insured) 
harvested  in  the  same  crop  year  unless 
specifically  permitted  by  the  Crop 
Provi^ons  or  the  Specitd  Provisions; 

(5)  That  is  planted  for  the 
development  or  production  of  hybrid 
seed  or  for  experimental  purposes, 
unless  permitted  by  the  Crop 
Provisions;  or 

(6)  That  is  used  solely  for  wildlife 
protection  or  management.  If  the  lease 
states  that  specific  acreage  must  remain 
unharvested.  only  that  acreage  is 
uninsurable.  If  the  lease  specifies  that  a 
percentage  of  the  crop  must  be  left 
imharvested,  your  share  will  be  reduced 
by  such  percentage. 

10.  Insurable  Acreage 

(a)  Acreage  planted  to  the  insured 
crop  in  which  you  have  a  share  is 
insurable  except  acreage: 

(1)  That  has  not  been  planted  and 
harvested  within  one  of  the  3  previous 
crop  years,  unless: 

(i)  Such  acreage  was  not  planted: 

(A)  To  comply  with  any  othw  USDA 
program; 

(B)  Because  of  crop  rotation,  [e.g., 
com,  soybean,  aUalfa;  and  the  alfalfa 
remained  for  4  years  before  the  acreage 
was  planted  to  com  again); 

(C)  Due  to  an  insurwle  cause  of  loss 
that  prevented  planting;  or 

(D)  Because  a  perennial  tree,  vine,  or 
bush  crop  wras  grown  on  the  acreage. 

(ii)  Such  acreage  was  planted  but  was 
not  harvested  due  to  an  insurable  cause 
of  loss;  or 

(iii)  The  Crop  Provisions  specifically 
allow  insurance  for  such  acreage. 

(2)  That  has  been  strip-mined,  unless 
an  agricultural  commodity  other  than  a 
cover,  hay.  or  forage  crop  (except  com 
silage),  has  been  harvested  from  the 
acreage  for  at  least  five  crop  years  after 
the  strip-mined  land  was  reclaimed; 

(3)  C^  which  the  insured  crop  is 
damaged  and  it  is  practical  to  replant 
the  insured  crop,  but  the  insiued  crop 
is  not  replanted; 

(4)  That  is  interplanted,  unless 
allowed  by  the  Crop  Provisions; 

(5)  That  is  otherwise  restricted  by  the 
Crop  Provisions  or  Special  Provisions; 
or 
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(6)  That  is  planted  in  any  manner 
cither  than  as  specified  in  the  policy 
provisions  for  the  crop. 

(b)  If  insurance  is  provided  for  an 
Irrigated  practice,  you  must  report  as 
irrigated  only  that  acreage  for  which  you 
have  adeqiute  facilities,  and  adequate 
[Mrater,  or  the  reasonable  expectation  of 

living  adequate  water  at  the  time 
iverage  begins,  to  carry  out  a  good 
gation  practice.  If  you  knew  or  had 
[reason  to  know  that  your  water  may  be 
Educed  before  coverage  begins,  no 
seasonable  expectation  exists. 

(c)  Notwithstanding  the  provisions  in 
section  9(b)(1),  if  acreage  is  irrigated  and 
«re  do  not  provide  a  premium  rate  for 
an  irrigated  practice,  you  may  either 
report  and  insure  the  irrigated  acre^e 
as  "non-irrigated,"  or  report  the 
{Irrigated  acreage  as  not  insured. 

(d)  We  may  restrict  the  amount  of 
acreage  that  we  will  insure  to  the 
amount  allowed  imder  any  acreage 
limitation  program  established  by  the 
USDA  if  we  notify  you  of  that  restriction 

nor  to  the  sales  closing  date. 

il.  Share  Insiued 

(a)  Insurance  will  attach  only  to  the 
share  of  the  person  completing  the 
application  and  will  not  extend  to  any 
Other  person  having  a  share  in  the  crop 
enless  the  application  clearly  states 
that: 

I  (1)  The  insiuance  is  requested  for  an 
entity  such  as  a  partnership  or  a  joint 
venture;  or 

(2)  You  as  landlord  will  insuire  your 
enant's  share,  or  you  as  tenant  will 
Dsure  your  landlord's  share.  In  this 
rvent,  you  must  provide  evidence  of  the 
6ther  party's  approval  (lease,  power  of 
attorney,  etc.).  Such  evidence  will  be 
retained  by  us.  You  also  must  clearly  set 
forth  the  percentage  shares  of  each 
person  on  the  acreage  report. 
I  (b)  We  may  consider  any  acreage  or 
interest  reported  by  or  for  your  spouse, 
child  or  any  membar  of  your  household 
o  be  included  in  your  share. 

(c)  Acreage  rented  for  a  percentage  of 
e  crop,  or  a  lease  containing 

provisions  for  Both  a  minimum 
payment  (such  as  a  specified  amoimt  of 
cash,  bushels,  poimds,  etc.)  And  a  crop 
^hare,  will  be  considered  a  crop  share 
ease. 

(d)  Acreage  rented  for  cash,  or  a  lease 
mntaining  provisions  for  Either  a 
ninimiun  payment  Or  a  crop  share 
such  as  a  50/50  share  or  $100.00  per 
icre,  whichever  is  greater),  will  be 
considered  a  cash  lease. 

12.  Insurance  Period 

(a)  Except  for  prevented  planting 
coverage  (see  section  18),  coverage 


the 


begins  on  each  unit  or  part  of  a  unit  at 
the  later  of: 

(1)  The  date  we  accept  your 
appUcation  (For  the  purposes  of  this 
paragraph,  the  date  of  acceptance  is  the 
date  that  you  submit  a  propeily 
executed  appUcation  in  accordance  with 
section  3): 

(2)  The  date  the  insiired  crop  is 
planted;  or 

(3)  The  calendar  date  contained  in  the 
Crop  Provisions  for  the  beginning  of  the 
insurance  period. 

(b)  Coverage  ends  at  the  earliest  of: 

(1)  Total  destruction  of  the  insured 
crop  on  the  unit; 

(2)  Harvest  of  the  imit; 

(3)  Final  adjustment  of  a  loss  on  a 
unit; 

(4)  The  calendar  date  contained  in  the 
Crop  Provisions  for  the  end  of  the 
insurance  period: 

(5)  Abandonment  of  the  crop  on  the 
unit;  or 

(6)  As  otherwise  specified  in  the  Crop 
Provisions. 

13.  Causes  of  Loss 

The  insurance  provided  is  against 
only  unavoidable  loss  of  revenue 
directly  caused  by  specific  causes  of 
loss  contained  in  the  Crop  Provisions. 
All  other  causes  of  loss,  including  but 
not  limited  to  the  following,  are  Not 
covered: 

(a)  Negligence,  mismanagement,  or 
wrongdoing  by  you,  any  member  of  your 
family  or  household,  your  tenants,  or 
employees; 

(b)  Failure  to  follow  recognized  good 
farming  practices  for  the  insiued  crop; 

(c)  Water  contained  by  any 
governmental,  pubUc,  or  private  dam  or 
reservoir  project; 

(d)  Failure  or  breakdown  of  irrigation 
equipment  or  facilities;  or 

(e)  Failure  to  carry  out  a  good 
irrigation  practice  for  the  insured  crop 
if  applicable. 

14.  Replanting  Payment 

(a)  If  allowed  by  the  Crop  Provisions, 
a  replanting  payment  may  be  made  on 
an  insured  crop  replanted  after  we  have 
given  consent  and  the  acreage  replanted 
is  at  least  the  lesser  of  20  acres  or  20 
percent  of  the  insiued  planted  acreage 
for  the  imit  (as  determined  on  the  final 
planting  date  or  within  the  late  planting 
period  if  a  late  planting  period  is 
applicable).  The  20  acres  or  20  percent 
requirement  is  to  be  applied  for  each 
crop  in  a  whole-farm  unit. 

(b)  No  replanting  payment  will  be 
made  on  acreage: 

(1)  On  which  our  appraisal  establishes 
that  production  will  exceed  the  level  set 
by  the  Crop  Provisions; 


(2)  Initially  planted  prior  to  the 
earliest  planting  date  established  by  the 
Special  Provisions;  or 

(3)  On  which  one  replanting  payment 
has  already  been  allowed  for  the  crop 
year. 

(c)  The  replanting  payment  per  acre 
will  be  your  actual  cost  for  replanting, 
but  will  not  exceed  the  amount 
determined  in  accordance  with  the  Crop 
Provisions. 

(d)  No  replanting  payment  will  be 
paid  if  we  determine  it  is  not  practical 
to  replant. 

15.  Duties  In  The  Event  of  Damage  or 
Loss 

Your  Duties: 

(a)  In  case  of  damage  to  any  insured 
crop  you  must: 

(1)  Protect  the  crop  from  further 
damage  by  providing  sufficient  care; 

(2)  Give  us  notice  within  72  hours  of 
your  initial  discovery  of  damage  (but 
not  later  than  15  days  after  the  end  of 
the  insiuance  period),  by  imit,  for  each 
insured  crop  (we  may  accept  a  notice  of 
loss  provided  later  than  72  hours  after 
your  initial  discovery  if  we  still  have  the 
ability  to  accurately  adjust  the  loss): 

(3)  Leave  representative  samples 
intact  for  each  field  of  the  damaged  unit 
as  may  be  required  by  the  Crop 
Provisions; 

(4)  Give  us  notice  of  your  expected 
revenue  loss  not  later  than  45  days  after 
the  date  the  fall  harvest  price  is 
released;  and 

(5)  Cooperate  with  us  in  the 
investigation  or  settlement  of  the  claim, 
and,  as  often  as  we  reasonably  require: 

(i)  Show  us  the  damaged  crop; 

(ii)  Allow  us  to  remove  samples  of  the 
insured  crop;  and 

(iii)  Provide  us  with  records  and 
dociunents  we  request  and  permit  us  to 
make  copies. 

(b)  You  must  obtain  consent  from  us 
before,  and  notify  us  after  you: 

(1)  Destroy  any  of  the  insured  crop 
that  is  not  harvested; 

(2)  Put  the  insiued  crop  to  an 
alternative  use; 

(3)  Put  the  acreage  to  another  use;  or 

(4)  Abandon  any  portion  of  the 
insured  crop.  We  will  not  give  consent 
for  any  of  the  actions  in  sections 
15(b)(1)  through  (4)  if  it  is  practical  to 
replant  the  crop  or  imtil  we  have  made 
an  appraisal  of  the  potential  production 
of  the  crop. 

(c)  In  addition  to  complying  with  all 
other  notice  requirements,  you  must 
submit  a  claim  for  indemnity  declaring 
the  amount  of  your  loss  not  later  than 
60  days  after  the  end  of  the  insurance 
period.  This  claim  must  include  all  the 
information  we  require  to  setUe  the 
claim. 
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(d)  Upon  our  request,  you  must: 

(1)  Provide  a  complete  harvesting  and 
marketing  record  of  each  insured  crop 
by  unit  including  separate  records 
showing  the  same  information  for 
production  from  any  acreage  not 
insured;  and 

(2)  Submit  to  examination  under  oath. 

(e)  You  must  establish  the  total 
production  or  value  received  for  the 
insiired  crop  on  the  unit,  that  any  loss 
of  production  or  value  occiirred  during 
the  insurance  period,  and  that  the  loss 
of  production  or  value  was  directly 
caused  by  one  or  more  of  the  insured 
causes  specified  in  the  Crop  Provisions. 

(f)  All  notices  required  in  this  section 
that  must  be  received  by  us  within  72 
hours  may  be  made  by  telephone  or  in 
person  to  your  crop  insurance  agent  but 
must  be  confirmed  in  writing  within  15 
days. 

Our  Duties — 

(a)  If  you  have  complied  with  all  the 
policy  provisions,  we  will  pay  your  loss 
within  30  days  after: 

(1)  We  reach  agreement  with  you; 

(2)  Completion  of  arbitration  or 
appeal  proceedings;  or 

(3)  The  entry  ofa  final  judgment  by 
a  court  of  competent  jurisdiction. 

(b)  In  the  event  we  are  imable  to  pay 
your  loss  within  30  days,  we  will  give 
you  notice  of  our  intentions  within  the 
30-day  period. 

(c)  We  may  defer  the  adjustment  of  a 
loss  until  the  amount  of  loss  can  be 
accurately  determined.  We  will  not  pay 
for  additional  damage  resulting  from 
your  failure  to  provide  sufficient  care 
for  the  crop  during  the  deferral  period. 

(d)  We  recognize  and  apply  the  loss 
adjustment  procedures  established  or 
approved  by  FtSC. 

16.  Production  Included  In  Determining 
Indemnities 

(a)  The  total  production  to  be  counted 
for  a  unit  wiU  include  all  production 
determined  in  accordance  with  the 
policy. 

(b)  The  amount  of  production  of  any 
unharvested  insured  crop  may  be 
determined  on  the  basis  of  our  field 
appraisals  conducted  after  the  end  of 
the  insurance  period. 

(c)  The  amount  of  an  indemnity  that 
may  be  determined  under  the  applicable 
provisions  of  your  crop  policy  may  be 
reduced  by  an  amoimt,  determined  in 
accordance  with  the  Crop  Provisions  or 
Special  Provisions,  to  reflect  out-of- 
pocket  expenses  that  were  not  incurred 
by  you  as  a  result  of  not  planting,  caring 
for,  or  harvesting  the  crop.  Indemnities 
paid  for  acreage  prevented  from  being 
planted  will  be  based  on  a  reduced 
revenue  guarantee  as  provided  for  in  the 
crop  policy  and  will  not  be  further 


reduced  to  reflect  expenses  not 
incurred. 

(d)  Appraised  production  will  be  used 
to  calciUate  your  claim  if  you  will  not 
be  harvesting  the  acreage.  To  determine 
your  indemnity  based  on  appraised 
production,  you  must  agree  to  notify  us 
if  you  harvest  the  crop  and  advise  us  of 
the  production.  If  the  acreage  will  be 
harvested,  harvested  production  will  be 
used  to  determine  any  indemnity  due, 
unless  otherwise  specified  in  the  policy. 

17.  Late  Planting 

Unless  limited  by  the  Crop 
Provisions,  insurance  will  be  provided 
for  acreage  planted  to  the  insured  crop 
after  the  final  planting  date  in 
accordance  with  the  following: 

(a)  The  per-acre  revenue  guarantee  for 
each  acre  planted  to  the  insured  crop 
during  the  late  planting  period  will  be 
reduced  by  1  percent  per  day  for  each 
day  planted  after  the  final  planting  date. 

(bj  Acreage  planted  after  the  late 
planting  period  (or  after  the  final 
planting  date  for  crops  that  do  not  have 
a  late  planting  period)  may  be  insured 
as  follows: 

(1)  The  per-acre  revenue  guarantee  for 
each  acre  planted  as  specified  in  this 
subsection  will  be  determined  by 
multiplying  the  per-acre  revenue 
guarantee  that  is  provided  for  acreage  of 
the  insured  crop  that  is  timely  planted 
by  the  prevented  planting  coverage  level 
percent  you  elected,  or  that  is  contained 
in  the  Crop  Provisions  if  you  did  not 
elect  a  prevented  planting  coverage 
level  percentage; 

(2)  Planting  on  such  acreage  must 
have  been  prevented  by  the  final 
planting  date  (or  during  the  late 
planting  period,  if  applicable)  by  an 
insurable  cause  occiuring  within  the 
insiirance  period  for  prevented  planting 
coverage;  and 

(3)  All  production  bom  acreage  as 
specified  in  this  section  will  be 
included  as  production  to  count  for  the 
unit. 

(c)  The  premiimi  amoimt  for  insurable 
acreage  specified  in  this  section  wiU  be 
the  same  as  that  for  timely  planted 
acreage.  If  the  amount  of  premium  you 
are  required  to  pay  (gross  premium  less 
our  subsidy)  for  such  acreage  exceeds 
the  liability,  coverage  for  those  acres 
wiU  not  be  provided  (no  premiimi  will 
be  due  and  no  indemnity  will  be  paid). 

(d)  Any  acreage  on  which  an  insured 
cause  of  loss  is  a  material  factor  in 
preventing  completion  of  planting,  as 
specified  in  the  definition  of  "planted 
acreage"  {e.g.,  seed  is  broadcast  on  the 
soil  sur&ce  but  cannot  be  incorporated) 
will  be  considered  as  acreage  planted 
after  the  final  planting  date  and  the  per- 
acre  revenue  guarantee  will  be 


calculated  in  accordance  with  section 
17(b)(1). 

18.  Prevented  Planting 

(a)  Unless  limited  by  the  policy 
provisions,  a  prevented  planting 
payment  may  be  made  to  you  for 
elieible  acreage  if: 

(1)  You  were  prevented  from  planting 
the  insured  crop  by  an  insured  cause 
that  occurs: 

(i)  On  or  after  the  sales  closing  date 
contained  in  the  Special  Provisions  for 
the  insured  crop  in  the  county  for  the 
crop  year  the  application  for  insurance 
is  accepted;  or 

(ii)  For  any  subsequent  crop  year,  on 
or  after  the  sales  closing  date  for  the 
previous  crop  year  for  the  insured  crop 
in  the  county,  provided  insurance  has 
been  in  force  continuously  since  that 
date.  Cancellation  for  the  purpose  of 
transferring  the  policy  to  a  different 
insurance  provider  for  the  subsequent 
crop  year  will  not  be  considered  a  break 
in  continuity  for  the  purpose  of  the 
preceding  sentence; 

(2)  You  include  any  acreage  of  the 
insured  crop  that  was  prevented  from 
being  planted  on  your  acreage  report; 
and 

(3)  You  did  not  plant  the  insured  crop 
during  or  after  the  late  planting  period. 
If  such  acreage  was  planted  to  the 
insured  crop  during  or  after  the  late 
planting  period,  it  is  covered  under  the 
late  planting  provisions. 

(b)  The  actuarial  documents  may 
contain  additional  levels  of  prevented 
planting  coverage  that  you  may 
purchase  for  the  insured  crop: 

(1)  Such  purchase  must  be  made  on 
or  before  the  sales  closing  date; 

(2)  If  you  do  not  purchase  one  of  those 
additional  levels  by  the  sales  closing 
date,  you  will  receive  the  prevented 
planting  coverage  specified  in  the  Crop 
Provisions; 

(3)  If  you  have  an  MPCI  Catastrophic 
Risk  Protection  "Endorsement  for  any 
acreage  of  "high  risk  land"  the 
additional  levels  of  prevented  planting 
coverage  will  not  be  available  for  that 
acreage;  and 

(4)  You  may  not  increase  your  elected 
or  assigned  preventing  planting 
coverage  level  for  any  crop  year  if  a 
cause  of  loss  that  wiU  or  could  prevent 
planting  is  evident  prior  to  the  time  you 
wish  to  change  your  prevented  planting 
coverage  level. 

(c)  Tne  premium  amount  for  acreage 
that  is  prevented  from  being  planted 
will  be  the  same  as  that  for  timely 
planted  acreage.  If  the  amount  of 
premium  you  are  required  to  pay  (gross 
premium  less  our  subsidy)  for  acreage 
that  is  prevented  from  being  planted 
exceeds  the  liability  on  such  acreage. 
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I :  >verage  for  those  acres  will  not  be 
irovided  (no  premium  will  be  due  and 
no  indemnity  will  be  paid  for  such 
acreage). 

1 1  (d)  Drought  or  foilure  of  the  irrigation 
Vfater  supply  will  be  considered  to  be  an 
insurable  cause  of  loss  for  the  purposes 
Of  prevented  planting  only  if,  on  the 
final  planting  date  (or  within  the  late 
tjanting  period  if  you  elect  to  try  to 

Iant  the  crop): 
(1)  For  non-irrigated  acreage,  the  area 
at  is  prevented  from  being  planted  has 
insufficient  soil  moisture  for 
germination  of  seed  and  progress  toward 


crop  matiuity  due  to  a  prolonged  period 
of  dry  weather.  Prolonged  precipitation 
deficiencies  must  be  verifiable  using 
information  collected  by  sources  whose 
biisiness  it  is  to  record  and  study  the 
weather,  including,  but  not  limited  to, 
local  weather  reporting  stations  of  the 
National  Weather  Service:  or 

(2)  For  irrigated  acreage,  there  is  not 
a  reasonable  probability  of  having 
adequate  water  to  carry  out  an  irrigated 
practice. 

(e)  The  maximum  number  of  acres 
that  may  be  eligible  for  a  prevented 


planting  payment  for  any  crop  will  be 
determined  as  follows: 

(1)  The  total  nimiber  of  acres  eligible 
for  prevented  planting  coverage  for  all 
crops  cannot  exceed  the  number  of  acres 
of  cropland  in  your  farming  operation 
for  the  crop  year,  imless  you  are  eligible 
for  prevented  planting  coverage  on 
doid)leH3oppe(d  acreage  in  accordance 
with  section  18(f)(4)  or  (5).  The  eligible 
acres  for  each  insured  crop  will  be 
determined  in  accordance  with  the 
following  table. 


Type  of  crop 


Eligl)le  acres  if,  in  any  of  the  4  most  lecerM  crop  years, 
you  have  planted  any  crop  in  Ihe  county  for  whlcn  pre- 
vented planting  insurance  was  avaitaMe  or  have  re- 
ceived  a  prevnanted  planting  insurance  guarantee 


EHgMe  acres  tf,  in  any  of  the  4  most  rsoent  crop  years, 

you  have  not  pianled  any  crop  in  the  county  for  wtiich 

prevented  plarking  insurance  was  avalable  or  have  not 

received  a  prevented  planting  insurance  guarantee 


f  The  crop  is  not  required 
to  tw  contracted  with  a 
processor  to  tw  insured. 


|)  Tlie  crop  must  be  corv 
traded  with  a  processor  to 
toe  insured. 


(A)  The  maximum  numtMr  of  acres  certified  for  APtH 
purposes  or  reported  for  insurance  for  the  crop  in 
any  one  of  the  4  most  recent  crop  years  (not  includ- 
ing reported  prevented  planting  acreage  that  was 
planted  to  a  sul)6tilute  crop  other  than  an  approved 
cover  crop).  The  numt>er  of  acres  determined  above 
for  a  crop  may  be  irKreased  by  muNipiying  it  t)y  ttie 
ratio  of  ttie  total  cropland  acres  tttat  you  are  farming 
this  year  Of  greater)  to  ttie  total  cropland  acres  that 
you  farmed  in  the  previous  year,  providsd  that  you 
sut)mit  proof  to  us  that  for  ttte  current  crop  year  you 
have  purchased  or  leased  addWonal  land  or  tttat 
acreage  wM  be  released  from  any  USOA  program 
wtiich  prohtiits  harvest  of  a  crop.  Such  acreage  must 
have  been  purchased,  leased,  or  released  from  ttie 
USDA  program,  in  time  to  plant  it  for  the  current  crop 

'  year  using  good  farming  practices.  No  cause  of  loss 
that  wiN  or  could  prevent  planting  may  be  evident  at 
the  time  the  acreage  is  purchased,  leased,  or  re- 
leased from  the  USOA  program. 

(A)  The  numt)er  of  acres  of  the  crop  specified  in  the 
processor  contract,  if  the  contract  specifies  a  number 
of  acres  contracted  for  ttie  crap  year,  or  ttie  result  of 
dMdIng  ttie  quantity  of  production  stated  in  ttie  proc- 
essor contract  by  your  approved  yield,  if  ttie  proc- 
essor contract  spedfies  a  quantity  of  production  that 
will  be  accepted.  (For  the  purposes  of  establishing 
the  numt)er  of  prevented  planting  acres,  any  reduc- 
tions applied  to  ttie  transitional  yield  for  failure  to  cer- 
tify acreags  and  production  for  four  prior  years  wiH 
not  be  used.). 


(B)  The  number  of  acres  apedtied  on  your  Inlsnded 
acreage  report  which  is  submitted  to  us  by  ttie  saiss 
closing  date  for  all  crops  you  insure  for  ttie  crop  year 
and  ttiat  is  accepted  by  us.  The  total  numtMr  of 
acres  listed  may  not  exceed  ttie  number  of  acres  of 
cropland  in  your  farming  opsralion  at  ttie  ttme  you 
sutxnit  the  intendsd  acreage  report.  The  number  of 
acres  dstermined  above  for  a  crop  may  only  Im  ir>- 
creased  t)y  multiplying  N  by  ttie  ratio  of  ttie  total  crop- 
land acres  ttiat  you  are  farming  ttiis  year  (M  greatsr) 
tottis  number  of  acres  listed  on  your  intended  acre- 
age report,  if  you  meet  ttie  condHions  stated  in  sec- 
tion 18(e)(l)(i)<A). 


(B)  The  nuntier  of  acres  of  the  crop  as  determined  in 
section  18(e)(1)(ii)(A). 


(2)  Any  eligible  acreage  determined  in 
Accordance  with  the  table  contained  in 
iection  18(e)(1)  will  be  reduced  by 
subtracting  the  number  of  acres  of  the 
c  top  (insured  and  iminsured)  that  are 
timely  and  late  planted,  including 
acreage  specified  in  section  17(b). 

(f)  Regardless  of  the  number  of 
leuigible  acres  determined  in  section 
18(e],  prevented  planting  coverage  will 
not  be  provided  for  any  acreage: 
I ,  (1)  lliat  does  not  constitute  at  least  20 
|]|cres  or  20  percent  of  the  insurable  crop 
acreage  in  the  unit,  whichever  is  less. 
Any  prevented  planting  acreage  within 
Bi  field  that  contains  planted  acreage  will 
be  considered  to  be  acreage  of  the  same 
9op,  type,  and  practice  that  is  planted 


in  the  field,  imless  the  acreage  that  was 
prevented  from  being  planted 
constitutes  at  least  20  acres  or  20 
percent  of  the  total  insiuable  acreage  in 
the  field  and  you  produced  both  crops, 
crop  types,  or  followed  both  practices  in 
the  same  field  in  the  same  crop  year 
within  any  of  the  4  most  recent  crop 
years; 

(2)  For  which  the  actuarial  documents 
do  not  designate  a  premium  rate; 

(3)  Used  for  conservation  purposes  or 
intended  to  be  left  unplanted  under  any 
program  administered  by  the  USDA; 

(4)  On  which  the  insured  crop  is 
prevented  from  being  planted,  if  you  or 
any  other  person  receives  a  prevented 
planting  payment  for  any  crop  for  the 


same  acreage  in  the  same  crop  year 
(excluding  share  arrangements),  unless 
you  have  coverage  greater  than  the 
Catastrophic  Risk  I^otection  Plan  of 
Insurance  and  have  records  of  acreage 
and  production  that  are  used  to 
determine  your  approved  yield  that 
show  the  acreage  was  double-cropped  in 
each  of  the  last  4  years  in  which  the 
insured  crop  was  grown  on  the  acreage: 

(5)  On  which  the  insured  crop  is 
prevented  from  being  planted,  if  any 
crop  from  which  any  benefit  is  derived 
under  any  program  administered  by  the 
USDA  is  planted  and  fails,  or  if  any  crop 
is  harvested,  hayed  or  grazed  on  the 
same  acreage  in  the  same  crop  year 
(other  than  a  cover  crop  which  may  be 


hayed  or  grazed  after  the  final  planting 
date  for  the  insured  crop),  unless  you 
have  coverage  greater  than  that 
applicable  to  the  Catastrophic  Risk 
Ftotection  Plan  of  Insurance  and  have 
records  of  acreage  and  production  that 
are  used  to  determine  your  approved 
yield  that  show  the  acreage  was  double- 
cropped  in  each  of  the  last  4  years  in 
which  the  insured  crop  was  grown  on 
the  acreage.  (If  one  of  the  crops  being 
double-cropped  is  not  insurable,  other 
verifiable  records  of  it  being  planted 
may  be  used); 

(6)  Of  a  crop  that  is  prevented  from 
being  planted  if  a  cash  lease  payment  is 
also  received  for  use  of  the  same  acreage 
in  the  same  crop  year  (not  applicable  if 
acreage  is  leased  for  haying  or  grazing 
only).  (If  you  state  that  you  will  not  l^ 
cash  renting  the  acreage  and  claim  a 
prevented  planting  payment  on  the 
acreage,  you  could  be  subject  to  dvil 
and  criminal  sanctions  if  you  cash  rent 
the  acreage  and  do  not  return  the 
prevented  planting  payment  for  it); 

(7)  For  which  planting  history  or 
conservation  plans  indicate  that  the 
acreage  would  have  remained  fallow  for 
crop  rotation  purposes; 

(8)  That  exceecu  the  number  of  acres 
eligible  for  a  prevented  planting 
payment; 

(9)  That  exceeds  the  number  of 
eligible  acres  physically  available  for 
plantii^; 

(10)  For  which  you  cannot  provide 
proof  that  you  had  the  inputs  available 
to  plant  and  produce  a  crop  with  the 
expectation  of  at  least  producing  the 
yield  used  to  determine  the  per-acre 
revenue  guarantee.  (Evidence  that  you 
have  previously  planted  the  crop  on  the 
unit  will  be  considered  adequate  proof 
unless  your  planting  practices  or 
rotational  requirements  show  that  the 
acreage  would  have  remained  fallow  or 
been  planted  to  another  crop); 

(11)  Based  on  an  irrigated  practice 
per-acre  revenue  guarantee  imless 
adequate  irrigation  faciUties  were  in 
place  to  carry  out  an  irrigated  practice 
on  the  acreage  prior  to  the  insured  cause 
of  loss  that  prevented  you  fit)m 
planting.  Acreage  with  an  irrigated 
practice  per-acre  revenue  guarantee  will 
be  limited  to  the  number  of  acres 
allowed  for  that  practice  imder  sections 
18(e)  and  (f);  or 

(12)  Based  on  a  crop  type  that  you  did 
not  plant,  or  did  not  receive  a  prevented 
planting  insurance  guarantee  for,  in  at 
least  one  of  the  four  most  recent  crop 
years.  Types  for  which  separate  prices 
or  per-acre  revenue  guarantees  are 
available  must  be  included  in  your  APH 
database  in  at  least  one  of  the  four  most 
recent  crop  years,  or  crops  that  do  not 
require  yield  certification  (crops  for 


which  the  insurance  guarantee  is  not 
based  on  APH)  must  be  reported  on 
your  acreage  report  in  at  least  one  of  the 
four  most  recent  crop  years  except  as 
allowed  in  section  18(e)(l)(i)(B).  We 
will  limit  prevented  planting  payments 
based  on  a  specific  crop  type  to  the 
number  of  acres  allowed  for  that  crop 
type  as  specified  in  sections  18(e)  and 

(f). 

(g)  If  you  purchased  a  Revenue 
Assurance  policy  for  a  crop,  and  you 
executed  a  High  Risk  Land  Exclusion 
Option  that  separately  insures  acreage 
which  has  been  designated  as  "high- 
risk"  land  by  FQC  under  a  Catastrophic 
Risk  Protection  Endorsement  for  that 
crop,  the  maximum  number  of  acres 
eligible  for  a  prevented  planting 
payment  will  be  limited  for  eac^  policy 
as  specified  in  sections  18  (e)  and  (f). 

(h)  If  you  are  prevented  from  planting 
a  crop  for  which  you  do  not  have  an 
adequate  base  of  eligible  prevented 
planting  acreage,  as  determined  in 
accordance  with  section  18(e)(1),  your 
prevented  planting  per-acre  revenue 
guarantee,  premium,  and  prevented 
planting  payment  will  be  based  on  the 
crops  insured  for  the  ciurent  crop  year, 
for  which  you  have  remaining  eligible 
prevented  planting  acreage.  The  crops 
used  for  this  purpose  will  be  those  that 
result  in  a  prevented  planting  pajrment 
most  similar  to  the  prevented  planting 
payment  that  would  have  been  made  for 
the  crop  that  was  prevented  from  being 
planted. 

(1)  For  example,  assume  you  were 
prevented  from  planting  200  acres  of 
com  and  have  100  acres  eligible  for  a 
com  prevented  planting  guarantee  that 
would  result  in  a  payment  of  $40  per 
acre.  You  also  had  50  acres  of  potato 
eligibility  that  would  result  in  a  $100 
per  acre  payment,  90  acres  of  grain 
sorghum  eligibility  that  would  result  in 
a  $30  per  acre  payment,  and  100  acres 
of  soybean  ehgibiUty  that  would  result 
in  a  $25  per  acre  payment.  Your 
prevented  planting  coverage  for  the  200 
acres  would  be  based  on  100  acres  of 
com  ($40  per  acre),  90  acres  of  grain 
sorghum  ($30  per  acre),  and  10  acres  of 
soybeans  ($25  per  acre). 

(2)  Prevented  planting  coverage  will 
be  allowed  as  specified  in  this  section 
(18(h))  only  if  the  crop  that  was 
prevented  frt>m  being  planted  meets  all 
poUcy  provisions,  except  for  having  an 
adequate  base  of  eligible  prevented 
planting  acreage.  Payment  may  be  made 
based  on  crops  other  than  those  that 
were  prevented  from  being  planted  even 
though  other  policy  provisions, 
including  but  not  limited  to,  processor 
contract  and  rotation  requirements,  have 
not  been  met  for  the  crop  on  which 
payment  is  being  based. 


(i)  The  prevented  planting  payment 
for  any  eligible  acreage  within  a  basic  or 
optional  unit  will  be  determined  by: 

(1)  Multiplying  the  per-acre  revenue 
guarantee  for  timely  planted  acreage  of 
the  insured  crop  by  the  prevented 
planting  coverage  level  percentage  you 
elected,  or  that  is  contained  in  the  Crop 
Provisions  if  you  did  not  elect  a 
prevented  planting  coverage  level 
percentage; 

(2)  Multiplying  the  result  of  section 
18(i)(l)  by  the  number  of  eligible 
prevented  planting  acres  in  the  unit; 
and 

(3)  Multiplying  the  result  of  section 
18(i)(2)  by  your  share. 

(j)  The  prevented  planting  payment 
for  any  eligible  acreage  within  an 
enterprise  unit  will  be  determined  by: 

(1)  Multiplying  the  per-acre  revenue 
guarantee  within  the  enterprise  imit,  for 
timely  planted  acreage  of  the  insured 
crop  by  the  prevented  planting  coverage 
level  percentage  you  elected,  or  that  is 
contained  in  the  Crop  Provisions  if  you 
did  not  elect  a  prevented  planting 
coverage  level  percentage; 

(2)  Multiplying  the  result  of  section 
18(j)(l)  by  the  number  of  eligible 
prevented  planting  acres  in  the 
enterprise  unit; 

(3)  Multiplying  the  result  of  section 
18(j)(2)  by  your  share;  and 

(4)  Totaling  the  results  from  section 
18(n(3). 

(k)  The  prevented  planting  payment 
for  any  eUgible  acreage  within  a  whole- 
farm  unit  will  be  determined  by: 

(1)  Multiplying  the  per-acre  revenue 
guarantee  for  the  whole-farm  imit,  for 
timely  planted  acreage  of  the  insured 
crop  by  the  prevented  planting  coverage 
level  percentage  you  elected,  or  that  is 
contained  in  the  Crop  Provisions  if  you 
did  not  elect  a  prevented  planting 
coverage  level  percentage; 

(2)  Multiplying  the  result  of  section 
18(k)(l)  by  the  number  of  eligible 
prevented -planting  acres  in  the  whole- 
farm  imit; 

(3)  Multiplying  the  result  of  section 
18(k)(2)  by  your  share;  and 

Totaling  the  results  bom  section 
18(k)(3). 

19.  Crops  As  Payment 

You  must  not  abandon  any  crop  to  us. 
We  will  not  accept  any  crop  as 
compensation  for  payments  due  us. 

20.  Arbitration 

(a)  If  you  and  we  fail  to  agree  on  any 
factual  determination,  the  disagreement 
will  be  resolved  in  accordance  with  the 
rules  of  the  American  Arbitration 
Association.  Failiire  to  agree  with  any 
factual  determination  made  by  FOC 
must  be  resolved  through  the  FCIC 
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appeal  provisions  published  at  7  CFR 
pert  11. 

(b)  No  award  determined  by 
afbitration  or  appeal  can  exceed  the 
amount  of  liability  established  or  which 
should  have  been  established  imder  the 

licy. 

Access  to  Insiued  Crop  and  Records, 
id  Record  Retention 

(a)  We  reserve  the  right  to  examine 
^e  insured  crop  as  often  as  we 

Iasonably  require, 
(b)  For  three  years  after  the  end  of  the 
op  year,  you  must  retain,  and  provide 
upon  our  request,  complete  records  of 
the  harvesting,  storage,  shipment,  sale, 
o^  other  disposition  of  all  the  insured 
^p  produced  on  each  unit.  This 
Requirement  also  applies  to  the  records 
used  to  establish  the  basis  for  the 
production  Teport  for  each  unit.  You 
must  also  provide  upon  oiir  request, 
separate  records  showing  the  same 
^formation  for  production  from  any 
fiiseage  not  insured.  We  may  extend  the 
record  retention  period  beyond  three 
years  by  notifying  you  of  such  extension 
ii^  writing.  Yoiu-  &ilure  to  keep  and 
maintain  such  records  will,  at  our 
option,  result  in: 

(1)  Cancellation  of  the  policy; 

(2)  Assignment  of  production  to  the 
ii^tsby  us; 

(3)  Combination  of  the  optional  xmits; 

(4)  A  determination  that  no  indemnity 
due. 

(c)  Any  person  designated  by  us  will, 
it  any  time  during  the  record  retention 

iriod,  have  access: 

(1)  To  any  records  relating  to  this 
ce  at  any  location  where  such 

irds  may  be  found  or  maintained; 
d 

(2)  To  the  farm. 

(d)  By  applying  for  insurance  imder 
e  authority  of  the  Act  or  by  continuing 

Insurance  for  which  you  previously 
applied,  you  authorize  us,  or  any  person 
feting  for  us,  to  obtain  records  relating 
to  the  insured  crop  from  any  person 
ivho  may  have  custody  of  those  records 
including,  but  not  limited  to,  FSA 
offices,  banks,  warehouses,  gins, 
cooperatives,  marketing  associations, 
and  accountants.  You  must  assist  us  in 
obtaining  all  records  which  we  request 
lom  third  parties. 

(e)  This  policy  will  be  considered  a 
continuation  of  any  prior  crop  insurance 
policy  issued  imder  the  authority  of  the 
Act  for  actual  production  history 

ilirposes  imder  7  CFR  part  400.  subpart 

:. 

',  i^.  Other  Insurance 

(a)  Other  Like  Insurance — You  must 
1  ibt  obtain  any  other  crop  insurance 


issued  imder  the  authority  of  the  Act,  on 
your  share  of  the  insured  crop.  If  we 
determine  that  more  than  one  policy  on 
your  share  is  intentional,  you  may  be 
subject  to  the  sanctions  authorized 
under  this  policy,  the  Act,  or  any  other 
applicable  statute.  If  we  determine  that 
the  violation  was  not  intentional,  the 
policy  with  the  earliest  date  of 
application  will  be  in  force  and  all  other 
policies  will  be  void.  Nothing  in  this 
paragraph  prevents  you  from  obtaining 
other  insurance  not  issued  under  the 
Act. 

(b)  Other  Insurance  Against  Fire — If 
you  have  other  insurance,  whether  valid 
or  not,  against  damage  to  the  insured 
crop  by  fire  during  the  insurance  period, 
we  will  be  liable  for  loss  due  to  fire  only 
for  the  smaller  of: 

(1)  The  amount  of  indemnity 
determined  pursuant  to  this  policy 
without  regud  to  such  other  insurance; 
or 

(2)  The  amount  by  which  the  loss 
fit)m  fire  is  determined  to  exceed  the 
indemnity  paid  or  payable  under  such 
other  insurance. 

(c)  For  the  purpose  of  section  22(b), 
the  amount  of  loss  from  fire  will  be  the 
reduction  in  revenue  of  the  insured  crop 
on  the  unit  involved  determined 
pursuant  to  this  policy. 

23.  Conformity  to  Food  Security  Act 

Although  your  violation  of  a  number 
of  federal  statutes,  including  the  Act, 
may  cause  cancellation,  termination,  or 
voidance  of  your  insurance  contract, 
you  should  be  specifically  aware  that 
your  policy  will  be  canceled  if  you  are 
determined  to  be  ineligible  to  receive 
benefits  under  the  Act  due  to  violation 
of  the  controlled  substance  provisions 
(title  XVn)  of  the  Food  Security  Act  of 
1985  (Pub.  L.  99-198)  and  the 
regulations  promulgated  under  the  Act 
by  USDA.  Your  insurance  policy  will  be 
canceled  if  you  are  determined,  by  the 
appropriate  Agency,  to  be  in  violation  of 
these  provisions.  We  will  recover  any 
and  all  monies  paid  to  you  or  received 
by  you  during  your  period  of 
ineligibility,  and  your  premium  will  be 
refunded,  less  a  reasonable  amount  for 
expenses  and  handling  not  to  exceed  20 
percent  of  the  premium  paid  or  to  be 
paid  by  you. 

24.  Amounts  Due  Us 

(a)  Interest  will  accrue  at  the  rate  of 
1.25  percent  simple  interest  per 
calendar  month,  or  any  portion  thereof, 
on  any  unpaid  amount  due  us.  For  the 
purpose  of  premium  amounts  due  us, 
the  interest  will  start  to  accrue  on  the 
first  day  of  the  month  following  the 
premium  billing  date  specified  in  the 
Special  Provisions. 


(b)  For  the  purpose  of  any  other 
amounts  due  us,  such  as  repayment  of 
indemnities  found  not  to  have  been 
earned,  interest  will  start  to  accrue  on 
the  date  that  notice  is  issued  to  you  for 
the  collection  of  the  unearned  amount. 
Amounts  found  due  under  this 
paragraph  will  not  be  charged  interest  if 
payment  is  made  within  30  days  of 
issuance  of  the  notice  by  us.  The 
amoimt  will  be  considered  delinquent  if 
not  paid  within  30  days  of  the  date  the 
notice  is  issued  by  us. 

(c)  All  amounts  paid  will  be  applied 
first  to  e^qMnses  of  collection  (see 
section  24(d))  if  any,  second,  to  the 
reduction  of  accrued  interest,  and  then 
to  the  reduction  of  the  principal 
balance. 

•  (d)  If  we  determine  that  it  is  necessary 
to  contract  with  a  collection  agency  or 
to  employ  an  attorney  to  assist  in 
collection,  you  agree  to  pay  all  of  the 
expenses  of  collection. 

(e)  Amounts  owed  to  us  by  you  may 
be  collected  in  part  through 
administrative  offset  from  payments  you 
receive  frtHn  United  States  government 
agencies  in  accordance  with  31  U.S.C. 
chapter  37. 

25.  Legal  Action  Against  Us 

(a)  You  may  not  bring  legal  action 
against  us  unless  you  have  complied 
with  all  of  the  policy  provisions. 

(b)  If  you  do  take  legal  action  against 
us,  you  must  do  so  within  12  months  of 
the  date  of  denial  of  the  claim.  Suit 
must  be  brought  in  accordance  with  the 
provisions  of  7  U.S.C.  1508(j). 

(c)  Your  right  to  recover  damages 
(compensatory,  punitive,  or  other), 
attorney's  fees,  or  other  charges  is 
limited  or  excluded  by  this  contract  or 
by  Federal  Regulations. 

26.  Payment  and  Interest  Limitations 

(a)  Under  no  circumstances  will  we  be 
liable  for  the  payment  of  damages 
(compensatory,  punitive,  or  other), 
attorney's  fees,  or  other  charges  in 
connection  with  any  claim  for 
indemnity,  whether  we  approve  or   - 
disapprove  such  claim. 

(b)  We  will  pay  simple  interest 
computed  on  the  net  indemnity 
ultimately  found  to  be  due  by  us  or  by 

a  final  judgment  of  a  court  of  competent 
jurisdiction,  from  and  including  the  6l8t 
day  after  the  date  you  sign,  date,  and 
submit  to  us  the  properly  completed 
claim  on  our  form.  Interest  will  be  paid 
only  if  the  reason  for  our  failure  to 
timely  pay  is  NOT  due  to  your  failure 
to  provide  information  or  other  material 
necessary  for  the  computation  or 
payment  of  the  indemnity.  The  interest 
rate  will  be  that  establish<>d  by  the 
Secretary  of  the  Treasury  under  section 
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12  of  the  Contract  Disputes  Act  of  1978 
(41  U.S.C.  611)  and  published  in  the 
Federal  Register  semiannually  on  or 
about  January  1  and  July  1  of  each  year, 
and  may  vary  with  each  publication. 

27.  Concealment.  Misrepresentation  or 
Fraud 

(a)  If  you  have  falsely  or  fraudulently 
concealed  the  fact  that  you  are  ineligible 
to  receive  benefits  under  the  Act  or  if 
you  or  anyone  assisting  you  has 
intentionally  concealed  or 
misrepresented  any  material  fact 
relating  to  this  poUcv: 

(1)  lliis  policy  will  be  voided;  and 

(2)  You  may  be  subject  to  remedial 
sanctions  in  accordance  with  7  CFR  part 
400.  subpart  R. 

(b)  Even  though  the  policy  is  void, 
you  may  still  be  required  to  pay  20 
percent  of  the  premium  due  imder  the 
policy  to  offset  costs  incurred  by  us  in 
the  service  of  this  policy.  If  previously 
paid,  the  balance  of  the  premiimi  will  be 
retiuxted. 

(c)  Voidance  of  this  policy  will  result 
in  you  having  to  reimburse  all 
indemnities  paid  for  the  crop  year  in 
which  the  voidance  was  effective. 

(d)  Voidance  will  be  effective  on  the 
first  day  of  the  insurance  period  for  the 
crop  year  in  which  the  act  occurred  and 
will  not  affect  the  poUcy  for  subsequent 
crop  years  unless  a  violation  of  this 
section  also  occurred  in  such  crop  years. 

28.  Transfer  of  Coverage  and  Right  to 
Indemnity 

U  you  transfer  any  part  of  your  share 
during  the  crop  year,  you  may  transfer 
your  coverage  rights,  if  the  transferee  is 
eligible  for  crop  insurance.  We  will  not 
be  Uable  for  any  more  than  the  liabiUty 
determined  in  accordance  with  your 
policy  that  existed  before  the  transfer 
oocuned.  The  transfer  of  coverage  rights 
must  be  on  our  form  and  will  not  be 
effective  imtil  approved  by  us  in 
writing.  Both  you  and  the  transferee  are 
jointly  and  severally  Uable  for  the 
payment  of  the  premiiun  and 
administrative  fees.  The  transferee  has 
all  rights  and  responsibilities  under  this 
poUcy  consistent  with  the  transferee's 
interest. 

29.  Assignment  of  Indemnity 

You  may  assign  to  another  party  your 
right  to  an  indemnity  for  the  crop  year. 
The  assignment  must  be  on  our  rorm 
and  will  not  be  effective  until  approved 
in  writing  by  us.  The  assignee  will  have 
the  right  to  submit  all  loss  notices  and 
forms  as  required  by  the  policy.  If  you 
have  suffered  a  loss  bom  an  insurable 
cause  and  fail  to  file  a  claim  for 
indemnity  within  60  days  after  the  end 
of  the  insurance  period,  the  assignee 


may  submit  the  claim  for  indemnity  not 
later  than  15  days  after  the  60-day 
period  has  expired.  We  will  honor  the 
terms  of  the  assignment  only  if  we  can 
acciirately  determine  the  amoimt  of  the 
claim.  However,  no  action  will  lie 
against  us  for  failure  to  do  so. 

30.  Subrogation  (Recovery  of  Loss  From 
a  Third  Party) 

Since  you  may  be  able  to  recover  all 
or  a  part  of  your  loss  from  someone 
other  than  us,  you  must  do  all  you  can 
to  preserve  this  right.  If  we  pay  you  for 
your  loss,  your  ri^t  to  recovery  will,  at 
our  option,  belong  to  us.  If  we  recover 
more  than  we  paid  you  plus  our 
expenses,  the  excess  will  be  paid  to  you. 

31.  Descriptive  Headings 

The  descriptive  headings  of  the 
various  policy  provisions  are  formulated 
for  convenience  only  and  are  not 
intended  to  affect  the  construction  or 
meaning  of  any  of  the  poUcy  provisions. 

32.  Notices 

(a)  All  notices  required  to  be  given  by 
you  must  be  in  writing  and  received  by 
your  crop  insurance  agent  within  the 
designated  time  imless  otherwise 
provided  by  the  notice  requirement. 
Notices  required  to  be  given 
immediately  may  be  by  telephone  or  in 
person  and  confirmed  in  writing.  Time 
of  the  notice  will  be  determined  by  the 
time  of  our  receipt  of  the  written  notice. 
If  the  date  by  which  you  are  required  to 
submit  a  report  or  notice  falls  on 
Saturday.  Sunday,  or  a  Federal  holiday, 
or  if  your  agent's  office  is,  for  any 
reason,  not  open  for  business  on  the 
date  you  are  required  to  submit  such 
notice  or  report,  such  notice  or  report 
must  be  submitted  on  the  next  business 
day. 

(b)  All  notices  and  communications 
required  to  be  sent  by  us  to  you  will  be 
mailed  to  the  address  contained  in  your 
records  located  with  your  crop 
insurance  agent.  Notice  sent  to  such 
address  will  be  conclusively  presumed 
to  have  been  received  by  you.  You 
should  advise  us  immediately  of  any 
change  of  address. 

33.  Multiple  Benefits 

(a)  If  you  are  eligible  to  receive  an 
indemnity  under  an  additional  coverage 
plan  of  insurance  and  are  also  eligible 
to  receive  benefits  for  the  same  loss 
imder  any  other  USDA  program,  you 
may  receive  benefits  imder  both 
programs,  imless  specifically  limited  by 
the  crop  insurance  contract  or  by  law. 

(b)  Tne  total  amount  received  from  all 
such  sources  may  not  exceed  the 
amotmt  of  your  actual  loss.  The  total 
amount  of  the  actual  loss  is  the 


difference  between  the  fair  market  value 
of  the  insured  commodity  before  and 
after  the  loss,  based  on  your  production 
records  and  the  highest  price  election  or 
amount  of  insurance  available  for  the 
crop. 

(c)  FSA  will  determine  and  pay  the 
additional  amount  due  you  for  any 
appUcable  USDA  program,  after  first 
considering  the  amount  of  any  crop 
insurance  indemnity. 

(d)  Farm  ownership  and  operating 
loans  may  be  obtained  from  USDA  in 
addition  to  any  crop  insurance 
indemnities. 

Revenue  Assurance 

Com  and  Soybecin  Crop  Provisions 

This  is  a  pilot  risk  management 
program.  This  risk  management  tool 
will  be  reinsured  imder  the  authority 
provided  by  the  Federal  Crop  Insurance 
Act  as  amended.  If  a  conflict  exists 
among  the  policy  provisions,  the  order 
of  priority  is  as  follows:  (1)  the  Special 
Provisions;  (2)  these  Crop  Provisions; 
and  (3)  the  Basic  Provisions  with  (1) 
controlling  (2),  etc. 

1.  Definitions 

CBOT.  Chicago  Board  of  Trade. 

Fall  harvest  price.  The  price  used  to 
value  production  to  count.  For  com.  the 
fall  harvest  price  is  the  simple  average 
of  the  final  daily  settlement  prices  in 
November  for  the  CBOT  December  com 
futures  contract.  For  soybeans,  the  fall 
harvest  price  is  the  simple  average  of 
the  final  daily  settlement  prices  in 
October  for  the  CBOT  November 
soybean  futures  contract.  These  prices 
will  be  released  November  5  for 
soybeans  and  December  5  for  com. 

Fall  harvest  price  option.  A  coverage 
option  that  allows  you  to  use  the  greater 
of  the  projected  harvest  price  or  the  fall 
harvest  price  to  determine  your  per-acre 
revenue  guarantee.  For  basic,  optional, 
and  enterprise  units,  this  option  applies 
to  all  insurable  acres  of  a  crop  in  the 
county.  For  the  whole-farm  unit,  this 
option  will  apply  to  all  insurable  acres 
of  the  applicable  crops  in  the  county. 
This  option  must  be  selected  by  the 
sales  closing  date  and  is  continuous 
unless  canceled  by  the  crop  sales 
closing  date. 

Harvest.  Combining,  threshing,  or 
picking  the  insured  crop  for  grain. 

LocoJ  market  price. — ^The  cash  grain 
price  per  bushel  for  U.S.  No.  2  yellow 
com  or  U.S.  No.  1  soybeans,  offered  by 
buyers  in  the  area  in  which  you 
normally  maricet  the  insured  crop.  The 
local  market  price  will  reflect  the 
maximum  limits  of  quality  deficiencies 
allowable  for  the  U.S.  No.  2  grade  for 
yellow  com  or  U.S.  No.  1  grade  for 
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soybeans.  Factors  not  associated  with 
^ding  imder  the  Offidal  United  States 
Standards  for  Grain,  including  but  not 
limited  to  protein  and  oil,  will  not  be 
considered. 

Planted  acreage.  In  addition  to  the 
definition  contained  in  the  Basic 
provisions,  com  and  soybeans  must 
Initially  be  planted  in  rows  (com  must 
be  planted  in  rows  for  enough  apart  to 
permit  mechanical  cultivation),  imless 
otherwise  provided  by  the  Special 
Provisions  or  actuarial  documents. 

Prevented  planting  guarantee.  The 
prevented  planting  guarantee  for  such 
will  be  the  selected  percentage 
f  the  per-acre  revenue  guarantee  for 
lely  planted  acres. 
Projected  harvest  price.  The  price 
'  to  determine  the  expected  per-acre 
inue.  For  com,  the  projected  harvest 
price  is  the  simple  average  of  the  final 
daily  settlement  prices  in  February  for 

E30T  December  com  futures 
ract.  For  soybeans,  the  projected 
est  price  is  the  simple  average  of 
the  final  daily  settlement  prices  in 
February  for  the  CBOT  November 
soybean  futures.  The  crop  projected 
harvest  prices  Mdll  be  released  by  March 
5  of  the  current  crop  year. 

Silage.  A  product  that  residts  from 
Beveling  the  plant  from  the  land  and 
chopping  it  for  the  purpose  of  livestock 
feed. 

2.  Contract  Changes 

In  accordance  with  section  5  of  the 
Basic  Provisions,  the  contract  change  is 
November  30  preceding  the  cancellation 
date. 

3.  Cancellation  and  Termination  Dates 

In  accordance  with  section  3  of  the 
Basic  Provisions,  the  cancellation  and 
termination  dates  are  March  15. 

4.  Annual  Premium 

Your  per-acre  premiiun  is  determined 
by  the  premium  calculator  for  the 
Bpplicd>le  crop,  state,  type,  practice, 
Bcceage,  approved  yield,  the  per-acre 
revenue  guarantee,  share,  and  other 
qrtions  such  as  prevented  planting. 
Your  per-acre  premiums  will  differ  by 
crop  and  imit  structure. 

(a)  Basic  unit:  The  pranium 
lalculator  calculates  youi  per-acre 
pranium  for  each  crop  basic  unit. 

(b)  Optional  imit:  The  premiiun 
calculator  calculates  your  crop  basic 
unit  per-acre  premium  and  multiplies  it 
|by  a  surcharge  foctor  of  1.22  for  com 
land  1.30  for  soybeans  for  each  crop 
optional  unit. 

(c)  Enterprise  unit:  The  premium 
calculator  calculates  your  per-acre 
premium  for  each  crop  enterprise  unit. 
This  premium  includes  a  reduction  for 


the  ntunber  of  sections  on  which  the 
insured  crop  is  located,  up  to  a 
maximum  of  10  sections. 

(d)  Whole-form  unit:  The  premium 
calculator  calculates  your  per-acre 
premiiun  for  the  whole-foim  unit.  This 
premium  includes  a  reduction  for  the 
number  of  sections  on  which  the 
insured  crops  are  located,  up  to  a 
maximum  of  10  sections  for  each  crop. 
Your  whole-form  premium  also  depends 
on  the  ratio  of  com  to  soybean  insured 
acres  in  the  unit. 

5.  Insured  Crop 

(a)  Com — In  accordance  with  section 
9  of  the  Basic  Provisions,  die  crop 
insured  will  be  all  the  com  for  which 
premium  is  provided  by  the  premium 
calculator 

(1)  In  which  you  have  a  share; 

(2)  That  is  adapted  to  the  area  based 
on  days  to  maturity  and  is  compatible 
with  agronomic  and  weather  conditions 
in  the  area; 

(3)  That  is  planted  for  harvest  as 
grain. 

(4)  That  is  not  (unless  allowed  by  the 
Special  Provisions): 

(i)  Interplanted  with  another  crop;  or 
(ii)  Planted  into  an  estabUshed  grass 
or  legume. 

(b)  In  additicm  to  the  provisions  of 
section  5(a),  the  com  crop  insured  will 
be  all  com  that  is  yellow  dent  or  white 
com,  including  mixed  yellow  and 
white,  waxy,  high-lysine  com.  high-oil 
com  blends  containing  mixtures  of  at 
least  90  percent  high  yielding  yellow 
dent  female  plants  with  high-oil  male 
pollinator  plants,  commercial  varieties 
of  high-protein  hybrids,  and  excluding: 

(1)  High  amylose,  hi{^-oil  except  as 
defined  in  section  S(b),  flint,  flour. 
Indian,  or  blue  com,  or  a  variety 
genetically  adapted  to  provide  forage  for 
wildlife  or  any  other  open  pollinated 
com. 

(2)  A  variety  of  com  adapted  for  silage 
use  when  the  com  is  reported  for 
insurance  as  grain. 

(c)  Soybeans — ^In  accordance  with 
section  9  of  the  Basic  Provisions,  the 
crop  insured  will  be  all  the  soybeans  for 
which  premium  is  provided  by  the 
premium  calculator 

(1)  In  which  you  have  a  share; 

(2)  That  are  adapted  to  the  area  based 
on  days  to  maturity  and  is  compatible 
with  agronomic  and  weather  conditions 
in  the  area; 

(3)  That  are  not  (imless  allowed  by  the 
Special  Provisions): 

(i)  Interplanted  Mdth  another  crop;  or 
(ii)  Planted  into  an  estabUshed  grass 
or  legume. 

(4)  That  are  planted  for  harvest  as 
beans. 


6.  Insurable  Acreage 

In  addition  to  the  provisions  of 
section  10  of  the  Basic  Provisions,  any 
acreage  of  the  insured  crop  damaged 
before  the  final  planting  date,  to  dte 
extent  that  a  majority  of  producen  in 
the  area  would  normally  not  further  care 
for  the  crop,  must  be  replanted  unless 
we  agree  that  it  is  not  practical  to 
replant. 

7.  Insurance  Period 

In  accordance  with  the  provisions 
under  section  12  of  the  Basic  Provisions, 
the  calendar  date  for  the  end  of  the 
insurance  period  is  December  10 
immediately  following  planting. 

8.  Causes  of  Loss 

In  accordance  with  the  provisicms  of 
section  13  of  the  Basic  Provisions, 
insurance  is  provided  only  against  an 
unavoidable  loss  of  revenue  against  the 
following  causes  of  loss  which  occur 
within  the  insurance  period: 

(a)  Adverse  weather  conditions; 

(b)Fire: 

(c)  Insects,  but  not  damage  due  to 
insufficient  or  improper  application  of 
pest  control  measures; 

(d)  Plant  disease,  but  not  damage  due 
to  insufficient  or  improper  application 
of  disease  control  measures; 

(e)  WildUfe; 

(f)  Earthquake; 

{a)  Volcanic  eruption; 

(h)  Failure  of  the  irrigation  water 
supply,  if  applicable,  due  to  a  cause  of 
loss  contained  in  section  8(a)  through 
(g)  occurring  within  the  insurance 
period;  or 

(i)  A  decline  in  the  foil  harvest  price 
below  the  projected  harvest  price. 

9.  Replanting  Payment 

(a)  In  accordance  with  section  14  of 
the  Basic  Provisions: 

(1)  Replanting  payments  for  com  and 
soybeans  are  allowed  if  the  com  and 
soybeans  are  damaged  by  an  insurable 
cause  of  loss  to  the  extent  that  the 
remaining  stand  will  not  produce  at 
least  90  percent  of  the  per-acre  revenue 
guarantee  for  the  acreage  and  it  is 
practical  to  replant.  The  projected 
harvest  price  fo  used  to  determine  if  90 
percent  of  the  unit  revenue  guarantee 
can  be  achieved. 

(2)  The  maximum  amount  of  the 
replanting  payment  per  acre  will  be 
your  share  times  the  lesser  of  20  percent 
of  the  per-acre  revenue  guarantee  based 
on  the  projected  harvest  price  or 

(i)  For  com,  an  amount  equal  to  8 
bushels  times  the  projected  harvest 
price, 

(ii)  For  soybeans,  an  amount  equal  to 
3  bushels  times  the  projected  harvest 
price. 
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(b)  When  the  insured  crop  is 
replanted  iising  a  practice  that  is 
uninsurable  as  an  original  planting,  the 
unit  per-acre  revenue  guarantee  baised 
on  the  pro)ected  harvest  price  will  be 
reduced  by  the  amount  of  the  replanting 
payment  which  is  attributable  to  your 
share.  The  premium  amount  will  not  be 
reduced. 

10.  Duties  in  the  Event  of  Damage  or 
Loss 

(a)  In  accordance  with  the 
requirements  of  section  15  of  the  Basic 
Provisions,  if  you  initially  discover 
damage  to  any  insured  crop  within  15 
days  of.  or  during  harvest,  you  must 
leave  representative  samples  of  the 
imharvested  crop  for  our  inspection. 
Hie  samples  must  be  at  least  10  feet 
wide  and  extend  the  entire  length  of 
each  field  in  the  imit,  and  must  not  be 
harvested  or  destroyed  until  the  earlier 
of  our  inspection  or  15  days  after 
harvest  of  the  unit  is  completed. 

(b)  In  addition  to  the  provisions  of 
section  IS  of  the  Basic  Provisions,  you 
must  notify  us  befme  harvest  begins  if 
you  intend  to  harvest  any  com  acreage 
for  silage. 

11.  Settlement  of  Claim 

(a)  We  will  determine  your  loss  on  a 
imit  basis.  In  the  event  you  are  unable 
to  provide  separate  acceptable 
production  records: 

(1)  For  any  optional  units,  we  will 
combine  all  optional  units  for  which 
such  production  records  were  not 
provided:  or 

(2)  For  any  basic  unit,  we  will  allocate 
any  commingled  production  to  such 
units  in  proportion  to  oujr  liability  on 
the  harvested  acreage  for  each  unit. 

(b)  In  the  event  of  loss  or  damage 
covered  by  this  policy,  we  will  settle 
your  claim  using  the  following 
procedures: 

(1)  Basic  and  Optional  units:  We  will 
settle  yoxii  claim  on  each  basic  or 
optional  unit  by: 

(i)  Multiplying  the  imit's  per-acre 
revenue  guarantee  by  the  number  of 
insured  acres  in  the  unit; 

(ii)  Multiplying  the  apphcable  fall 
harvest  price  by  production  to  count  for 
each  unit  (see  sections  11(c)  through 
(e)); 

(iii)  Subtracting  the  result  of  section 
ll(b)(l)(ii)  from  the  resiilt  of  section 
ll(b)(l)(i):and 

(iv)  Multiplying  the  results  in  section 
ll(b)(2)(iii)  by  your  share. 

If  the  result  of  section  ll(b)(l)(iv)  is 
greater  than  zero,  an  indemnity  equal  to 
that  result  will  be  paid  to  you.  If  the 
result  of  section  ll(b)(l)(iv)  is  less  than 
or  equal  to  zero,  no  indemnity  will  be 
paid. 


(2)  Enterprise  units:  We  will  settle 
your  claim  on  an  enterprise  unit  by: 

(i)  Multiplying  the  enterprise  unit's 
per-acre  revenue  guarantee  by  the 
number  of  insured  acres  in  the 
enterprise  imit; 

(ii)  Multiplying  the  applicable  fall 
harvest  price  by  the  production  to  coimt 
for  the  enterprise  unit; 

(iii)  Subtracting  the  result  of  section 
ll(b)(2)(ii)  from  Uie  result  of  section 
ll(b)(2)(i}:  and 

(iv)  Multiplying  the  result  in  section 
ll(b)(2)(iii)  by  your  share. 

If  the  result  of  section  ll(b)(2)(iv)  is 
greater  than  zero,  an  indemnity  equal  to 
that  result  will  be  paid  to  you.  If  the 
result  is  less  than  or  equal  to  zero,  no 
indemnity  will  be  paid. 

(3)  Whole-farm  units:  We  will  settle 
your  claim  on  a  whole-farm  unit  by: 

(i)  Midtiplying  the  per-acre  revenue 
guarantee  for  each  crop  by  the  number 
of  insured  acres  planted  to  each  crop; 

(ii)  Totaling  the  results  of  section 
ll(b)(3)(i); 

(iii)  Multiplying  the  applicable  fall 
harvest  price  for  each  crop  by  the 
production  to  count  for  each  crop; 

(iv)  Totaling  the  residts  of  section 
ll(b)(3)(iu); 

(v)  Subtracting  the  result  of  section 
ll(b)(3)(iv)  from  the  result  of  section 
ll(b)(3)(ii);  and 

(vi)  Multiplying  the  result  in  section 
ll(b)(3)(v)  by  your  share. 

if  the  result  of  section  ll(b)(2)(vi)  is 
greater  than  zero,  an  indemnity  equal  to 
that  result  will  be  paid  to  you.  If  the 
resiilt  is  less  than  or  equal  to  zero,  no 
indemnity  will  be  paid. 

(c)  The  total  production  to  coimt  in 
bushels  from  all  insurable  acreage  on 
the  unit  will  include: 

(1)  All  appraised  production  as 
follows: 

(i)  Not  less  than  the  per-acre  revenue 
guarantee  will  be  used  for  such  acreage: 

(A)  That  is  abandoned; 

(B)  Put  to  another  use  without  our 
consent; 

(C)  Planted  for  grain  but  harvested  as 
silage,  if  you  fail  to  give  us  notice  before 
harvest  begins; 

(D)  Damaged  solely  by  uninsured 
causes;  or 

(E)  For  which  you  fail  to  provide 
acceptable  production  records; 

(ii)  Production  lost  due  to  uninsured 
causes; 

(iii)  Unharvested  production  (mature 
unharvested  production  may  be 
adjusted  for  quaUty  deficiencies  and 
excess  moisture  in  accordance  with 
section  11(d));  and 

(iv)  Potential  production  on  insured 
acreage  that  you  intend  to  put  to  another 
use  or  you  wish  to  abandon  and  no 
longer  care  for,  if  you  and  we  agree  on 


the  appraised  amoimt  of  production. 
Upon  such  agreement  the  insurance 
period  for  that  acreage  will  end  when 
you  put  the  acreage  to  another  use  or 
abandon  the  crop.  If  agreement  on  the 
appraised  amount  of  production  is  not 
reached: 

(A)  If  you  do  not  elect  to  continue  to 
care  for  the  crop,  we  may  give  you 
consent  to  put  the  acreage  to  another 
use  if  you  agree  to  leave  intact,  and 
provide  sufficient  care  for, 
representative  samples  of  the  crop  in 
locations  acceptable  to  us  (The  amount 
of  production  to  count  for  such  acreage 
will  be  based  on  the  harvested 
production  or  appraisals  from  the 
samples  at  the  time  harvest  should  have 
occurred.  If  you  do  not  leave  the 
required  samples  intact,  or  you  fail  to 
provide  sufficient  care  for  the  samples, 
our  appraisal  made  prior  to  giving  you 
consent  to  put  the  acreage  to  another 
use  will  be  used  to  determine  the 
amount  of  production  to  count.);  or 

(B)  If  you  elect  to  continue  to  care  for 
the  crop,  the  amount  of  production  to 
count  for  the  acreage  will  be  the 
harvested  production,  or  our  reappraisal 
if  additional  damage  occurs  and  the 
crop  is  not  harvested;  and 

(2)  All  harvested  production  from  the 
insurable  acreage. 

(d)  Mature  crop  production 
(excluding  silage  type  or  com  harvested 
as  silage)  may  be  adjusted  for  excess 
moisture  and  quality  deficiencies.  If 
moisture  adjustment  is  applicable  it  will 
be  made  prior  to  any  adjustment  for 
quality. 

(1)  Production  wnll  be  reduced  by  0.12 
percent  for  each  0.1  percentage  point  of 
moisture  in  excess  of: 

(i)  Fifteen  percent  for  com  (If 
moistiue  exceeds  30  percent, 
production  will  be  reduced  0.2  percent 
for  each  0.1  percentage  point  above  30 
percent);  and 

(ii)  Thirteen  percent  for  soybeans. 

We  may  obtam  samples  of  the 
production  to  determine  the  moisture 
content. 

(2)  Production  will  be  eligible  for 
quality  adjustment  if: 

(i)  Deficiencies  in  quality,  in 
accordance  with  the  Official  United 
States  Standards  for  Grain,  result  in: 

(A)  Com  not  meeting  the  grade 
requirements  for  U.S.  No.  4  (grades  U.S. 
No.  5  or  worse)  because  of  test  weight 
or  kernel  damage  (excluding  heat 
damage)  or  having  a  musty,  sour,  or 
commercially  objectionable  foreign 
odor;  or 

(B)  Soybeans  not  meeting  the  grade 
requirements  for  U.S.  No.  4  (grades  U.S. 
Sample  grade)  because  of  test  weight  or 
kernel  damage  (excluding  heat  damage) 
or  having  a  musty,  sour,  or 


commercially  ob)ectionable  foreign  odor 
(except  garlic  odor),  or  which  meet  the 
ipedal  grade  reqiiirements  for  garlicky 
■oybeans;  or 

(ii)  Substances  or  conditions  are 
resent  that  are  identified  by  the  Food 
d  Drug  Administration  or  other  public 
lealth  organizations  of  the  United  States 

being  injurious  to  human  or  animal 
lealth. 

(3)  Quality  will  be  a  factor  in 
determining  your  loss  only  if: 

(i)  The  deficiencies,  substances,  or 
conditions  resulted  from  a  cause  of  loss 
igainst  which  insurance  is  provided 
under  these  crop  provisions  and  which 
occurs  within  the  insurance  period: 

(ii)  All  determinations  of  these 
deficiencies,  substances,  or  conditions 
ire  made  using  samples  of  the 
production  obtained  by  us  or  by  a 
disinterested  third  party  approved  by 
lis;  and 

(iii)  The  samples  are  analyzed  by  a 
^der  licensed  to  grade  the  insured 
3t>ps  imder  the  authority  of  the  United 
States  Grain  Standards  Act  or  the 
United  States  Warehouse  Act  with 
regard  to  deficiencies  in  quality,  or  by 
1  laboratory  approved  by  us  with  regard 
o  substances  or  conditions  injurious  to 
luman  or  animal  health.  Test  weight  for 
quality  adjustment  purposes  may  be 
determined  by  our  loss  adjuster. 

(4)  The  grain  production  that  is 
eligible  for  quality  adjustment,  as 
specified  in  sections  11(d)(2)  and  (3). 
will  be  reduced  by  the  quality 
idjustment  factor  contained  in  the 
Special  Provisions. 

(e)  Any  production  harvested  from 
)lants  growing  in  the  insured  crop  may 
te  counted  as  production  of  the  insurml 
at>p  on  a  weij^t  basis. 

» 

12.  Prevented  Planting 

Your  prevented  planting  coverage  will 
le  60  percent  of  your  per-acre  revenue 
guarantee  for  timely  planted  acreage, 
f  ou  may  increase  your  prevented 
>lanting  coverage  to  a  level  specified  in 
he  actuarial  documents  by  paying  an 
idditional  premium. 

Signed  in  Washiogton,  D.C.  on  December 
17.1998. 

Camiadi  D.  Ackaman, 

Aanager.  Federal  Cnp  Insumace 

lorpomtion. 
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Rio  SabMM  Day  Um  Plenle  Araa, 
CailbbMn  Natforal  ForaM.  Naguabo, 
Puarlo  Rico;  Raviaad  Notfca  of  imant 
To  Praparo  an  EnvironnMntal  Impact 
Stalamant 

AQENCV:  Forest  Service,  USDA. 
ACTION:  Revised  Notice:  extension  of 
time  for  submitting  scoping  comments. 

SUMMARY:  Due  to  the  passing  of 
Hurricane  Georges  over  the  island  of 
Puerto  Rico,  on  September  2l8t.  1998, 
the  Forest  Service  is  extending  the  time 
for  submitting  scoping  comments 
concerning  the  environmental  analysis 
for  the  Rio  Sabana  Day  Use  Picnic  Area, 
on  the  Carribean  National  Forest. 
Additionally,  this  notice  corrects  the 
location  of  the  proposed  project  site,  as 
published  in  the  Federal  Register  on 
Friday,  September  18th,  1998,  Vol.  63, 
No.  181.  The  location  of  project  site 
should  read  as  follows:  from  entrance 
gate  at  Highway  #191,  Km.  21.3  to 
project  site.  Km.  20.0,  in  the  Cubuy 
sector  of  the  Municipality  of  Naguabo. 
DATES:  (a)  Comments  to  be  incorporated 
into  the  draft  environmental  impact 
statement  should  be  received  by  January 
8th  1999  to  ensure  timely  consideration, 
(b)  Comments  to  be  incorporated  into 
the  final  environmental  impact 
statement  should  be  received  45  days 
following  the  publication  of  Notice  of 
Availability  of  the  draft  environmental 
impact  statement,  approximately  the 
first  week  of  March  31, 1999. 
ADDRESSES:  Send  written  comment  to 
Abigail  Rivera,  Team  Leader,  Caribbean 
National  Forest.  P.O.  Box  490.  Palmer. 
Puerto  Rico  00721. 
FOR  FURTHER  INFORMATION  CONTACT: 
Abigail  Rivera.  Rio  Sabana  Picnic  Area 
EIS  Team  Leader,  787  888-5643. 
SUPPLEMENTARY  INFORMATION:  The 
Caribbean  National  Forest  is  proposing: 
(a)  to  develop  a  day  use  picnic  area 
located  in  the  vicinity  of  the  Rio  Sabana 
Bridge,  on  the  southern  end  of  Highway 
«191,  at  Km.  20.0,  in  the  Cubuy  Sector 
of  the  Municipality  of  Naguabo:  (b)  the 
rehabilitation  of  2.S  miles  of  the  Rio 
Sabana  Trail  «6  and  trailhead;  (c)  repair 
and  reconstruction  of  0.8  miles  of 
entrance  road,  located  on  Hwy.  #191, 
Km.  21.3.  to  project  site.  Km.  20.0; 
Currently,  the  area  has  not  been 
developed  for  recreation  but  receives 
heavy  use.  This  use,  coupled  with  a 
sensitive  ecosystem  in  which  it  is 
located,  gives  rises  to  a  potential 
conflict  between  the  need  to  protect  and 
conserve  natural  resources  and  the  need 
to  provide  a  well  managed  natural 


setting  where  our  customera  can  enjoy 
a  satisfying  recreational  experience. 

On  April  13, 1992,  U.S.  District  Judge 
Guierbolini  permanently  enjoined  and 
restrained  the  U.S.  Forest  Service  and 
the  Federal  Highway  Administration 
from  proceeding  with  construction 
activities  on  the  closed  portion  of 
Highway  P.R.  «19l.  from  Km.  13.5  to 
Km.  20.  imtil  completion  of  an 
environmental  impact  statement.  The 
proposed  project  is  located  on  a  segment 
of  Hwy.  #191  that  is  outside  of  the  area 
under  court  order. 

The  proposed  action  would  meet  the 
objectives  of:  (a)  Correcting  the  current 
managerial  situation  and  social  settings 
in  relation  to  the  physical  setting  and 
actual  use;  (b)  protect  the  nature! 
resources  in  Uie  vicinity:  (c)  increase 
Forest  Service  presence  on  the  southern 
end  of  the  Forest,  which  currently  is 
minimal. 

The  EIS  will  be  prepared  in 
accordance  with  the  National 
Environmental  PoUcy  Act  (NEPA).  the 
National  Forest  Management  Ad 
(NFMA)  and  the  Enduigered  Species 
Act  (ESA).  The  U.S.  Forest  Service  will 
be  the  lead  agency  and  the  Puerto  Rico 
Department  of  Public  Transportation 
(DTOP)  will  be  a  cooperatii^  agency. 

Public  participation  will  be  espedally 
important  at  several  points  during 
analysis.  The^rst  point  is  when  scoping 
officially  begins  (40  CFR  1501.7).  The 
Forest  Service  will  be  seeking 
information,  comments,  and  assistance 
fiom  Federal.  State  and  local  agencies, 
and  other  individuals  or  oi^ganizations 
who  may  be  interested  in  or  affected  by 
the  proposed  action.  Comments  must  be 
received  by  January  8th  1999.  This 
input  will  be  used  in  preparation  of  the 
draft  environmental  impact  statement 
(DEIS).  The  scoping  process  will 
include:  (1)  Identifying  potential  issues: 
(2)  Identifying  issues  to  be  analyzed  in 
depth;  (3)  Eliminating  insignificant 
issues  or  those  which  have  been  covered 
by  a  relevant  previous  environmental 
process;  (4)  Exploring  additional 
alternatives:  (5)  Identifying  potential 
environmental  effects  of  the  proposed 
action  and  alternatives  (i.e.  direct, 
indirect,  and  cumulative  effects  and 
coimected  actions).  Public  participation 
will  include  notifying  interested  and 
affected  publics  of  the  proposed  action 
in  person  and/or  by  mail.  News  releases 
will  be  used  to  provide  general  notice  to 
thepublic. 

The  following  preliminary  issues  have 
been  identified  through  internal 
scoping:  (1)  Possible  effects  of 
development  of  picnic  area  and 
reconstruction  of  Rd.  #131  on  the 
threatened  and  endangered  species 
identified  in  the  project  area;  (2) 
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Possible  effects  on  natural  resources  due 
to  an  increase  in  visitors  to  picnic  area 
and  trail:  (3)  Reconstruction  of  the 
historic  CCC  Rio  Sabana  Trail,  which 
connects  with  the  Tradewinds/El  Toro 
Trial,  may  generate  greater  use  than  is 
allowed  in  the  proposed  Wilderness 
Management  Area;  (4)  Security  issues  in 
the  area  in  relation  to  24-hour  presence 
of  Forest  Service  hosts  of  volunteers;  (5) 
Potential  hazards  to  Forest  users  caused 
by  a  nearby  water  impoimdment  and 
transmission  fiacility.  located  on  private 
land. 

A  draft  environmental  impact 
statement  is  expected  to  be  available  for 
public  review,  for  45  days,  in  February 
1999. 

It  is  very  important  that  those 
interested  in  this  proposed  action 
participate  at  that  time.  Upon  release  of 
the  draft  environmental  impact 
statement,  projected  for  February  1999 
reviewers  ^ould  structiu«  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519,  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
imtil  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngpon  v.  Model,  803  F.2d  1018, 
102 1  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334, 1338  (E.D.  Wis.  1980).  It  is  also 
helpful  if  comments  refer  to  specific 
pages  or  chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adeqiiacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  (Reviewers  may  wish  to 
refer  to  the  Council  on  Enviroimiental 
Quality  Regidations  for  implementing 
the  procedural  provisions  of  the 
National  Enviroiunental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points.) 

After  the  comments  period  on  the 
draft  environmental  impact  statement 
ends,  the  comments  will  be  analyzed, 
considered,  and  responded  to  by  the 
Forest  Service  in  preparing  the  final 
environmental  impact  statement.  The 
final  environmental  impact  statement  is 
scheduled  to  be  completed  by  May 
1999.  The  Responsible  Official  will 
consider  the  comments,  responses, 
environmental  consequences  discussed 
in  the  final  environmental  impact 
statement,  and  applicable  laws, 
regulations,  and  policies  in  making  a 
decision.  The  Responsible  Official  will 
docimient  the  decision  and  rationale  for 
the  decision  in  a  Record  of  Decision. 


The  decision  will  be  subject  to  appeal 
in  accordance  with  36  CFR  215. 

The  Responsible  Official  is:  Pablo 
Cruz,  Forest  Supervisor,  Caribbean 
National  Forest,  P.O.  Box  490,  Palmer, 
Puerto  Rico  00721. 

Dated:  December  18, 1998. 
PabloCniz, 
Forest  Supervisor. 

(PR  Doc.  98-34247  Filed  12-24-M;  8:45  am) 
BILUNQ  OOOE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Upper  Pipe  Creek  Timber  Sale  and 
Associated  Activities,  Kootenai 
National  Forest,  Lincoln  County, 
Montana 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  Intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  USDA,  Forest  Service, 
will  prepare  an  Environmental  Impact 
Statement  (EIS)  to  disclose  the 
environmental  effects  of  proposed 
timber  harvest,  road  construction, 
prescribed  bums,  wastershed  and 
fisheries  habitat  restoration,  road 
restriction  changes,  noxious  weed 
control,  gravel  pit  expansion  and 
recreational  improvements  in  the  upper 
and  eastern  portion  of  the  Pipe  Creek 
drainage.  The  upper  and  eastern 
portions  of  this  drainage  are  located 
approximately  15  air  miles  north  of 
Libby,  Montana. 

The  proposed  activities  are  being 
considered  together  because  they 
represent  either  connected  or 
cimiulative  actions  as  defined  by  the 
Council  on  Environmental  Quality  (40 
CFR  1508.25).  The  purposes  of  the 
project  are  to:  (1)  Manage  road  access  to 
balance  wildlife  and  fisheries  habitat 
protection,  limit  the  spread  of  noxious 
weeds  and  provide  for  public  access;  (2) 
improve  watershed  health  and  fisheries 
habitat  to  provide  for  stable  stream 
channels,  productive  habitat  for  aquatic 
species  and  water  quality  that  meets  or 
exceeds  State  of  Montana  water  quality 
goals:  (3)  use  prescribed  fire  to  stimulate 
natural  processes,  prevent  natiual  and 
activity  fuel  buildup,  create  habitat 
diversity  for  wildlife,  reduce 
suppression  costs  and  maintain 
ecosystems:  (4)  utilize  timber  harvest  to 
increase  the  long-term  productivity  of 
forest  stands  suitable  for  timber 
production  which  are  currently  slowing 
in  growth,  over  stocked  and 
approaching  an  age  where  they  are 
becoming  more  suspectable  to  mountain 
pine  beetle  infestation;  (5)  provide 


timber  and  other  forest  products  to 
support  local,  regional  and  national 
needs;  and  (6)  restore  western  white 
pine  and  other  intolerant  tree  species  to 
historic  sites  and/or  conditions. 

The  EIS  will  tier  to  the  Kootenai 
National  Forest  Land  and  Resource 
Management  Plan  and  Final  EIS  of 
September,  1987,  which  provides 
overall  guidance  for  forest  management 
of  the  area. 

DATES:  Written  comments  and 
suggestions  should  be  received  on  or 
before  October  27, 1999. 
ADDRESSES:  The  Responsible  Official  is 
the  Kootenai  National  Forest,  Forest 
Supervisor,  1101  U.S.  Hwy  2  West, 
Libby,  Montana  59923.  Written 
comments  and  suggestions  concerning 
this  analysis  may  be  sent  to  Lawrence  A. 
Froberg,  Libby  District  Ranger,  125S7 
U.S.  Hwy  37,  Libby.  Montana  59923. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Kirsten  Kaiser,  Project  Coordinator, 
Libby  Ranger  District  Phone:  (406)  293- 
7773. 

SUPPLEMENTARY  INFORMATION:  The 
decision  area  contains  approximately 
21,000  acres  within  the  Kootenai 
National  Forest  in  Lincoln  County, 
Montana.  All  of  the  proposed  activities 
would  occur  on  National  Forest  lands  in 
the  East  Fork  Pipe  Creek  drainage  near 
Libby,  Montana.  The  legal  location  of 
the  decision  area  is  as  follows:  T34N, 
R31W,  Sections  14, 15.  21-28,  31-36; 
T33N,  R31W,  Sections  1-36;  T33N, 
R30W,  Sections  19  and  30;  T33N  R32W. 
Sections  24,  25,  36;  T32N,  R31W. 
Sections  3-36;  T32N,  R32W,  Sections  1, 
12-13,  25,  36:  T31N.  R32W,  Sections,  1- 
3, 10, 11, 15, 16, 19-28, 34;  Principal 
Montana  Meridian. 

All  proposed  activities  are  outside  the 
boundafies  of  any  inventoried  roadless 
area  or  any  areas  considered  for 
inclusion  to  the  National  Wilderness 
System  as  recommended  by  the 
Kootenai  National  Forest  Plan  or  by  any 
past  or  present  legislative  wilderness 
proposals. 

llie  Forest  Service  proposes  to 
harvest  approximately  3.0  MMBF 
(million  board  feet)  or  approximately 
7,300  CCF  (hundred  cubic  feet  of  timber 
through  application  of  a  variety  of 
harvest  methods  on  approximately  400 
acres  of  forest  land.  All  activities  would 
occur  on  smtable  timberlands.  An 
estimated  0.3  miles  of  temporary  road 
and  2.2  miles  of  permanent  road 
construction  would  be  needed  to  access 
timber  harvest  areas.  An  estimated  30 
miles  of  road  reconstruction/ 
maintenance  would  also  be  needed  to 
improve  existing  road  conditions. 
Approximately  20  miles  of  road  would 
be  restored  by  various  methods  which 
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include  ciilvert  removal,  partial 
racontouiing.  ripping  and  seeding. 
These  activities  would  result  in  most 
roads  being  undrivable.  Restoration 
methods  would  be  based  on  site  specific 
conditions  and  would  be  designed  to 
improve  watershed  and  fisheries  habitat 
conditions  and  reduce  overall  density  to 
improve  big  game  seciuity.  The 

Eroposal  also  includes  prescribed 
uming  on  approximately  250  acres  to 
decrease  ground  fiiels,  increase  browse 
species,  retiun  fire  to  the  landscape  and 
aid  in  site  preparation  for  natural  and 
artificial  regeneration.  Prescribed 
burning  would  occur  in  assoaation  with 
timber  harvest  and  in  areas  without 
timber  harvest.  Proposed  harvest 
treatments  in  this  proposal  are  as 
follows  and  may  include  Forest  Plan 
amendments: 
Clearcut  with  reserves.  This 

f>rescription  involves  areas  where 
odgepole  pine  would  be  the  primary 
species  removed.  It  would  result  in  a 
regeneration  harvest  with  reserve  trees 
(primarily  western  larch,  Douglas  fir, 
subalpine  fir)  concentrated  in  patches/ 
islands  and  scattered  where  stand 
conditions  exist.  Treatment  of  these 
areas  would  include  thinning  for  a 
feathering  effect.  This  prescription 
would  thin  firom  within  the  reserve 
(patch/island)  portion  of  the  stand,  into 
me  untreated  portion  of  the  stand.  Size 
and  shape  of  treatment  areas  would  be 
designed  to  maintain  watershed  and 
wildlife  values.  The  proposal  includes 
treating  large  areas  to  mimic  historic  fire 
patterns,  resiilting  in  two  openings  up  to 
150  acres  in  size.  Approval  by  the 
Regional  Forester  for  exceeding  the  40 
acre  limitation  for  regeneration  harvest 
would  be  required  prior  to  the  signing 
of  the  Record  of  Decision.  This 
treatment  is  proposed  on  approximately 
310  acres. 

Rust  resistant  white  pine  would  be 
planted  in  units  where  site  conditions 
would  support  this  species.  It  is 
desirable  to  rettun  white  pine  to  the 
ecosystem  as  disease  (white  pine  blister 
rust)  has  significantly  decreased  the 
BvailabiUty  of  this  species  in  the  Upper 
Pipe  Creek  area  and  throughout  it's 
range. 

Roadside  salvage  and  individual  tree 
vemoval.  These  prescriptions  would 
result  in  the  removal  of  individual  dead 
md  djring  trees  along  open  roads  and 
roads  to  be  opened  for  management 
ictivities  while  providing  for  an 
ippropriate  level  of  woody  debris  and 
avity  habitat.  After  treatment  the  given 
irea  would  resemble  a  stocked  stand 
with  small  openings  where  dead  and 
iowned  trees  were  removed.  This 
reatment  is  proposed  on  approximately 
10  acres. 


Salvage.  This  prescription  would 
result  in  the  removal  of  dead  and  down 
conifer  species.  Live  tree  species  would 
be  retained  with  the  exception  of  a 
minor  amoimt  that  may  be  harvested  to 
faciUtate  yarding  activity,  access  or  due 
to  safety  concerns.  Harvest  would  result 
in  the  uneven  distribution  of  green  and 
some  standing  dead  trees.  This 
treatment  is  proposed  on  approximately 
10  acres. 

Special  product  removal.  This 
prescription  would  result  in  the  removal 
of  trees  less  than  6  inches  in  diameter 
(trees  normally  considered  too  small  for 
commercial  products).  These  trees 
would  be  removed  for  utilization  as  post 
and  poles  or  other  specialized  uses. 
After  treatment  the  given  area  may 
resemble  a  thinning  or  stands  with 
small  openings.  This  treatment  is 
proposed  on  approximately  30  acres. 

Other  resource  projects  proposed  are 
as  follows: 

Pipe  Creek  road  improvements. 
Winter  maintenance  of  this  road  (Forest 
Road  68)  is  a  concern  expressed  by  the 
public  and  IDT.  Opportunities  to 
improve  portions  of  the  Pipe  Creek  road 
to  increase  pubUc  safety  are  part  of  the 
proposal  and  include  clearing/thinning 
right-of-ways  and  road  reconstruction. 
Activities 'would  be  in  compliance  with 
INHSH. 

Log  structure  placement.  Large  woody 
debris  is  lacking  in  portions  of 
Deception  Creek  (tributary  to  East  Fork 
of  Pipe  Creek).  Log  structiues  in 
designated  portions  of  the  stream 
(T34N.  R32W,  Sections  22,  26,  27,  36) 
would  be  added  to  help  improve  stream 
stabilization,  catch  and  store  sediment 
and  create  habitat  features  (i.e.  pools). 

Recreation  uses.  Access  for  hunters 
with  physical  disabilities  is  an 
important  program  on  the  district.  This 
proposal  includes  designating  the 
Michael's  Draw  area  which  includes  all 
of  the  4756  road  system,  as  an  area 
accessible  to  himtera  with  physical 
disabiUties.  Michaels'  Draw  is  located  in 
lower  Pipe  Creek  and  is  currently  closed 
year  long  to  motorized  vehicles  and  over 
the  snow  vehicles. 

We  also  propose  to  allow  the  Kootenai 
Cross  Ski  Club  to  construct  a  ski  shelter 
on  Flatiron  Mountain.  The  shelter 
would  be  for  skiera  only  and  use  would 
be  limited  to  the  December  1st  to  April 
1st  period.  All  materials  and  labor 
would  be  provided  by  the  Kootenai 
Cross  Country  Ski  Club. 

Wildlife  enhancement.  Proposed  road 
restoration  (approximately  20  miles) 
would  improve  habitat  effectiveness  and 
security  as  roads  would  not  be  drivable 
following  restoration  activities.  Cavity 
habitat  would  be  improved  where  it  is 
limited  by  past  management  activities 


through  tree  inoculation  (inoculation 
kills  the  tree,  resulting  in  habitat  for 
cavity  nesting  species). 

Noxious  weeds.  Weed  control  woik 
may  include  use  of  herbicides, 
biological  agents,  mechanical  pulling 
and  road  management.  Infestations 
including  isolated  weed  populations 
would  be  mapped  and  recorded.  The 
intensity  of  control  work  would  be 
based  on  likelihood  of  successful 
eradication  or  containment,  risk  of 
spread  to  non-infested  areas  and 
available  funding.  All  work  would  be 
closely  coordinated  with  Lincoln 
County  weed  control  personnel  and 
implemented  in  accordance  with  the 
MOU  (memorandum  of  imderetanding) 
between  the  Kootenai  National  Forest 
and  Lincoln  County. 

Firewood  gathering.  Firewood 
gathering  opportimities  for  the  public 
on  restricted  roads,  roads  to  be  opened 
for  logging  activities  and/or  on  roads  to 
be  restored  would  be  considered. 

Gravel  pit  expansion.  We  propose  to 
expand  two  existing  gravel  pits  (the 
Upper  Pipe  Creek  Pit  and  the  South 
Fork  ef  Big  Creek  Pit)  located  in  T32N, 
R31W,  Section  34  and  in  T34N.  R30W, 
Section  31.  Expansion  of  both  pits 
would  include  the  harvest/removal  of 
timber  on  approximately  20  acres. 
Expansion  would  not  occur  in  1  year, 
rather  it  would  occur  over  a  10  year 
period.  Active  and  reclaimed  portions  of 
the  pits  would  cover  approximately  10 
acres  (20  acres  for  both  pits);  however, 
only  2  to  3  acres  of  the  pits  (4  to  6  acres 
for  both  pits)  would  be  active  at  any 
given  time.  Pit  restoration  would  be 
concurrent  with  resource  extraction  (i.e. 
after  resource  is  removed,  restoration 
would  occur).  Restoration  and 
mitigation  would  occur  including 
seeding  of  disturbed  areas  and  noxious 
weed  control.  Materials  extracted  from 
these  pits  would  be  used  for  road 
construction  and  reconstruction/ 
maintenance  in  the  Pipestone  area  for 
the  proposed  project  and  for  ongoing 
and  future  road  maintenance. 

Range  of  Alternatives:  TTie  Forest 
Service  will  consider  a  range  of 
alternatives.  One  would  be  a  "no 
action"  alternative  in  which  none  of  the 
proposed  activities  would  be 
implemented.  Additional  alternatives 
may  be  considered  to  achieve  the 
project's  purpose  and  need  and  to 
response  to  specific  resource  issues. 

Preliminaiy  Issues:  Tentatively, 
several  issues  of  concern  have  been 
identified.  These  issues  are  briefly 
described  below. 

Road  Access  and  Restoration:  Specific 
roads  would  be  restores  to  improve 
watershed  and  fisheries  habitat 
conditions.  Restored  roads  would  not  be 


drivable  following  reactivities;  however, 
snowmobile  use  may  continue  to  occur 
on  these  roads  imtil  they  are  reclaimed 
by  development  of  trees  and  shrubs. 
Some  individuals  are  concerned  that 
public  access  is  already  overly 
restricted.  Most  of  the  roads  proposed 
for  restoration  are  currently  closed  year 
long  to  motor  vehicles  except  open  to 
snow  vehicles  from  12/1  to  4/30.  What 
effect  would  restoration  effects  have  on 
public  access  to  recreational  areas? 

Grizzly  Bear:  A  portion  of  the  project 
area  is  in  grizzly  bear  habitat. 
Specifically,  road  restoration  and  timber 
harvest  is  proposed  within  the  Cabinet/ 
Yaak  Grizzly  Bear  Recovery  Area.  What 
effect  would  proposed  activities  have  on 
the  threatened  grizzly  bear? 

Water  Quality  ana  Fisheries  Habitat: 
Water  quality  and  fisheries  habitat  is 
expected  to  be  improved  with  the 
implementation  of  proposed  activities 
(road  restoration,  log  placement).  Some 
individuals  have  expressed  concerns 
regarding  project  effects  (potential  short 
term  sediment  reaching  Pipe  Creek)  to 
water  quality  and  bull  trout  recovery  as 
Pipe  Creek  is  a  bull  trout  priority 
watershed.  What  effects  would  the 
proposed  actions  have  on  water  quality 
and  bull  trout  habitat? 

Noxious  Weeds:  Knapweed  and  other 
noxious  weed  species  are  present  along 
many  roads  within  the  project  area. 
Some  individuals  are  concerned  about 
the  spread  of  noxious  weeds  and  the 
effects  to  native  vegetation. 

Timber  Supply  and  Economics:  Some 
individuals  are  concerned  that  the 
Forest  Service  is  not  placing  enough 
emphasis  on  providing  forest  products 
to  the  local  communities.  How  will  the 
proposed  activities  affect  timber 
supplies  and  produce  economic  benefits 
to  local  communities? 

Public  Invofvement  and  Scoping 

In  March  of  1997,  preliminary  efforts 
were  made  to  involve  the  public  in 
looking  at  opportunities  for 
management  and  restoration  of  the 
larger  Pipestone  area.  Public 
involvement  has  included  several 
informational  letters,  public  notices  in 
local  and  regional  newspapers  and  two 
field  trips. 

Taking  into  account  the  comments 
received  and  information  gathered 
during  preliminary  analysis,  it  was 
decided  to  prepare  an  EIS  for  the  Upper 
Pipe  Creek  timber  sale  and  associated 
activities.  Comments  received  prior  to 
this  notice  will  be  included  in  the 
documentation  for  the  EIS. 

This  environmental  analysis  and 
decision  making  process  will  enable 
additional  interested  and  affected 
people  to  participate  and  contribute  to 


the  final  decision.  The  public  is 
encouraged  to  take  part  in  the  process 
and  is  encouraged  to  visit  with  Forest 
Service  officials  at  any  time  diuing  the 
analysis  and  prior  to  Uie  decision.  The 
Forest  Service  will  be  seeking 
information,  comments,  and  assistance 
from  Federal,  State,  Tribes,  local 
agencies  and  other  individuals  or 
organizations  who  may  be  interested  in 
or  affected  by  the  proposed  action.  This 
input  will  be  used  in  preparation  of  the 
draft  and  final  EIS.  The  scoping  process 
will  assist  in: 

— Identifying  potential  issues. 
— Identifying  issues  to  be  analyzed  in 

depth. 
— Identifying  alternatives  to  the 

proposed  action. 
— Considering  additional  alternatives 

which  will  be  derived  from  issues 

recognized  during  scoping  activities. 

Estimated  Dates  for  Filing 

While  public  participation  in  this 
analysis  is  welcome  at  any  time, 
comments  received  within  30  days  of 
the  publication  of  this  notice  will  be 
especially  useful  in  the  preparation  of 
the  Draft  EIS.  The  Draft  EIS  is  expected 
to  be  filed  with  the  Environmental 
Protection  Agency  (EPA)  and  to  be 
available  for  pubUc  review  by  March, 
1999.  At  that  time,  EPA  vfill  publish  a 
Notice  of  Availability  of  the  Draft  EIS  in 
the  Federal  Register.  The  comment 
period  on  the  Draft  EIS  will  be  a 
minimum  of  45  days  firom  the  date  the 
EPA  publishes  the  Notice  of  Availability 
in  the  Federal  Registo'. 

The  Final  EIS  is  scheduled  to  be 
completed  by  June  of  1999.  In  the  Final 
EIS,  the  Forest  Service  is  required  to 
respond  to  comments  and  responses 
received  during  the  comment  period 
that  pertain  to  the  environmental 
consequences  discussed  in  the  Draft  EIS 
and  applicable  laws,  regulations,  and 
policies  considered  in  making  a 
decision  regarding  the  proposal. 

Reviewers  Obligations 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  pubUc  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vennont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  may  be  waived  or 
dismissed  by  the  courts.  City  ofAngoon 


V.  Model.  803  F.2d  1016, 1022  (9th  Cir. 
1986)  and  Wisconsin  Heritages,  Inc.  v. 
Harris.  490  F.  Supp.  1334, 1338  (E.D. 
Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45  day 
conmient  period  so  that  substantive 
comments  and  objectives  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  and 
respond  to  them  in  the  Final  EIS. 
To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Conunents  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  discussed.  Reviewers  may 
wish  to  refer  to  the  Council  on 
Environmental  Quality  regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points. 

Responsible  Official 

The  Kootenai  National  Forest,  Forest 
Supervisor,  1101  U.S.  Hwy  2  West, 
Kootenai  National  Forest,  Libby, 
Montana  59923,  is  the  Responsible 
Official.  The  Responsible  Official  will 
decide  which,  if  any,  of  the  proposed 
projects  v«rill  be  implemented.  This 
decision  will  be  document  reasons  for 
the  decision  in  the  Record  of  Decision. 
That  decision  will  be  subject  to  Forest 
Service  Appeal  Regulations. 

Dated:  December  18, 1998. 
Mark  L.  RoBejr, 

Acting  Forest  Supervisor.  Kootenai  National 
Forest. 

(FR  Doa  9S-34191  Filed  12-24-98;  8:45  am] 
■lUMQ  COOK  S410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forast  Service 

Oregon  Coast  Provincial  Advisory 
Committee  Meeting 

agency:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  Oregon  Coast  Provincial 
Advisory  Committee  (PAC)  will  meet  on 
January  28, 1999,  at  the  Siuslaw 
National  Forest,  4077  Research  Way, 
Corvallis,  OR.  The  meeting  will  begin  at 
9:00  a.m.  and  continue  until  3:30  p.m. 
Agenda  items  to  be  covered  include:  (1) 
15  percent  late-successional  rule,  (2) 
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!  iuslaw  National  Forest  matrix  harvest, 
( ))  implementation  monitoring,  (4) 
water  quality  management  plan,  (5) 

Eis  needlecast,  and  (6)  PAC 
artering.  Committee  meetings  are 
1  to  the  public.  One  30-minute  open 
lublic  forum  is  scheduled  for  2:45  p.m. 
iterested  citizens  are  encouraged  to 
:end.  The  committee  welcomes  the 
lublic's  written  comments  on 
iqommittee  business  at  any  time. 
gOR  FURTHER  INFORMATION  CONTACT: 
Oirect  questions  regarding  this  meeting 
tp  Jose  Linares,  Strategic  Planning  Staff 
Officer,  Siuslaw  National  Forest  (541- 
370-7018),  or  write  to  the  Forest 
Supervisor,  Siuslaw  National  Forest, 
P.O.  Box  1148,  Corvallis,  Oregon  97339. 

bid:  December  18, 1998. 
R.  Furnish, 
^prest  Supervisor. 

Doc.  98-34326  Filed  12-24-98;  8:45  am) 
COOE  34l»-ii-H 


IMTTTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLEO 

surament  List;  Additions  and 
>ns 

SENCY:  Committee  for  Purchase  From 
geople  Who  Are  Blind  or  Severely 
pisabled. 

IIICTION:  Additions  to  and  Deletions  from 
tye  Procurement  List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
Agencies  emplojring  persons  who  are 
bund  or  have  odier  severe  disabilities, 
and  deletes  fixim  the  Procurement  List 
^mmodities  and  a  service  previously 
nunished  by  such  agencies. 
^ECTIVE  DATE:  January  27, 1999. 
APDRESSES:  Committee  for  Purchase 
^m  People  Who  Are  Blind  or  Severely 
msabled.  Crystal  Gateway  3,  Suite  310, 
1I215  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Qeverly  Milkman  (703)  603-7740. 
aiPPLEMENTARY  INFORMATION:  On 
^ptember  11,  October  30,  November  6 
tod  16, 1998,  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notices 
(^3  F.R.  48696,  58362,  59936  and  63670) 

'  proposed  additions  to  and  deletions 

)m  the  Procurement  List: 

ditions 

After  consideration  of  the  material 
Qted  to  it  concerning  capability  of 
ified  nonprofit  agencies  to  provide 
1  he  commodities  and  services  and 


impact  of  the  additions  on  the  ciurent 
or  most  recent  contractors,  the 
Committee  has  determined  that  the 
commodities  and  services  listed  below 
are  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
oiganizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodities 

Targets 

6920-01-NSH-9020 
6920-01-NSH-9021 
6920-01^SH-9022 

Services 

Food  Service  Attendant 
U.S.  Coast  Guard,  259  High  Street, 
South  Portland,  Maine 
Janitorial/Custodial 
Federal  Bureau  of  Prisons  HOLC 
Federal  Building,  320  First  Street, 
NW,  Washington,  DC 
Janitorial/Grounds  Maintenance 
U.S.  Coiulhouse  and  Federal 
Building,  Carleton  Avenue  &  North 
Spur  Drive,  Central  Islip,  Long 
Island,  New  York 
Microfilming 
Department  of  Treasury,  Financial 
Management  Services,  Hyattsville, 
Maryland. 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 


The  major  factors  considered  for  this 
certification  were: 

1.  The  action  may  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  future  contractors 
for  the  commodities  and  service. 

3.  The  action  may  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  service  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagnw- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
service  deleted  fivm  the  Procurement 
List. 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodities  and  ' 
service  listed  below  are  no  longer 
suitable  for  procurement  by  the  Federal 
Government  imder  41  U.S.C.  46-48c 
and  41  CFR  51-2.4. 

Accordingly,  the  following 
commodities  and  service  are  hereby 
deleted  from  the  Procurement  List: 

Commodities 

Block,  Currency  Packing 

BEP  Stock  *  L-1391 
Bedspread 

7210-00-72a-0182 

7210-00-728-0183 

7210-00-728-0180 
Cover,  Mattress 

7210-00-171-1091 

7210-00-998-7745 

Service 

Laundry  Service 
Naval  Undersea  Warfare  Center, 
Keyport,  Washington 
Louis  R.  Baitalot 
Deputy  Director  (Operations). 
(PR  Doc.  98-34335  Filed  12-24-98;  8:45  am) 
MUMQ  OOOE  MSS-OI-P 


COMMriTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 
and  Deletions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled 

ACTION:  Proposed  Additions  to  and 
Deletions  from  Procurement  List 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
f&mished  by  nonprofit  agencies 
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employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and  to 
delete  commodities  previously 
furnished  by  such  agencies. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
before:  January  27.1999. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Gateway  3,  Suite  310, 
1215  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-4302. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPt^MENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
puirpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions.  aU  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  nonprofit  i^ndes 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
OTJay  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement(s) 
underlying  the  certification  on  which 
they  are  providing  additional 
information. 

The  following  commodities  and 
services  have  been  proposed  for 
addition  to  Procxu«ment  List  for 
production  by  the  nonprofit  agencies 
listed: 

Commodities 

PVA  Mop 
M.R.  1027 
NPA:  The  Lighthouse  for  the  Blind, 


Inc.  Seattle,  Washington 
U.S.  Navy  Personal  Financial  Record 

7530-0O-NIB-0420 
NPA:  The  Clovemook  Center, 

Opportunities  for  the  Blind 
Cincinnati.  Ohio 

Services 

Base  Supply  Center 
Fort  Cairson.  Colorado 
NPA:  Envision,  Inc.  Wichita,  Kansas 
Janitorial/Custodial 
U.S.  Army  Reserve  Center,  Fort  Dix, 

New  Jersey 
NPA:  Occupational  Training  Center  of 

Burlington  County,  Mt.  Holly,  New 

Jersey 
Janitorial/Custodial 
VA  Commimity  Based  Outpatient 

Clinic.  382  South  Bluff  Street.  2nd 

Floor,  St.  George,  Utah 
NPA:  WasMngton  County  Association 

for  Retarded  Citizens.  St.  George. 

Utah 

Deletions 

I  certify  that  the  following  action  vrill 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  woxild  accomplish 
the  objectives  of  the  Javits- Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities 
proposed  for  deletion  bom  the 
Procurement  List. 

The  following  commodities  have  been 
proposed  for  deletion  from  the 
Procurement  List: 
Box.  Filing 

7520-00-139-3743 

7520-00-240-4830 
Louis  R.  Bartalot. 
Deputy  Director  (Operations). 
(FR  Doc  98-34336  Filed  12-24-98;  8:45  am] 
BILUNQ  OOOC  OSS-OI-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED    -^ 

ADDITIONS  TO  THE  PROCUREMENT 
LIST  CORRECTION 

In  the  document  appearing  on  page 
70099,  F.R.  Doc.  98-33612,  in  the  issue 
of  December  18, 1998.  in  the  third 
column,  the  listing  for  Battleboard  Kit, 
ID.  NSN  2590-01-399-3840  should 


have  been  2590-01-398-3840.  Also,  the 

NSN  2590-01-398-6773  should  not  be 

listed  as  being  added  to  the 

Procurement  List. 

Look  R.  Bartalot. 

Deputy  Director  (Operations). 

(FR  Doc.  98-34337  Filed  12-24-98;  8:45  am] 

MLUNQ  OOOC  OSS-SI-P 


DEPARTMENT  OF  COMMERCE 

Submission  For  0MB  Review; 
Commont  RoqiMSt 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  1999  Annual  Demographic 
Survey — Supplement  to  the  Current 
Population  Survey. 

Form  Number(s):  CPS-580.  CPS- 
589(SP).  CPS-676.  CPS-676(SP). 

Agency  Approval  Number:  0607- 
0354. 

Type  of  Request:  Reinstatement,  with 
change,  of  an  expired  collection. 

Bmden:  20,864  hours. 

Number  of  Respondents:  50,500. 

Avg  Hours  Per  Response:  26  and  one- 
half  minutes. 

Needs  and  Uses:  The  Bureau  of  the 
Census  conducts  the  Aimual 
Demographic  Survey  (ADS)  every  year 
in  March  as  a  supplement  to  the  Cunent 
Population  Survey  (CPS).  The  Bureau  of 
the  Census,  the  Bureau  of  Labor 
Statistics,  and  the  Department  of  Health 
and  Hiunan  Services  sponsor  this 
supplement.  In  the  ADS.  we  collect 
information  on  work  experience, 
migration,  personal  income  and 
noncash  benefits,  household  noncash 
benefits,  and  race. 

The  work  experience  items  in  the 
ADS  provide  a  unique  measure  of  the 
dynamic  nature  of  the  labor  force  as 
viewed  over  a  one-year  period.  The 
income  data  from  the  ADS  are  used  by 
social  planners,  economists. 
Government  officials,  and  market 
researchers  to  gauge  the  economic  well- 
being  of  the  Nation  as  a  whole,  and 
selected  population  groups  of  interest. 
Researchers  evaluate  March  income  data 
not  only  to  determine  poverty  levels, 
but  also  to  determine  whether 
Government  programs  are  reaching 
eligible  households. 

We  have  made  question  changes, 
additions,  and  deletions  to  the  1998 
supplement  to  address  changes  caused 
by  the  recent  welfare  reform  and 
changes  recommended  by  interviewers, 
data  users,  and  others. 
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Affected  Public:  Individuals  or 
households. 

Frequency:  Annually. 

Respondent's  Obligation:  Voluntary. 

L^o/ i4ut/iori/y;  Title  13  U.S.C. 
Section  182;  Title  29  U.S.C,  Sections  1- 
9. 

OMB  Desk  Officer:  Nancy  Kirkendall, 
(202)  395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
XXi:  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Conunerce, 
room  5327. 14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 

Written  comments  and 
recommeadations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
aotice  to  Nancy  Kirkendall.  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington.  DC  20503. 

Dated:  December  22, 1998. 
Madeleiiie  Clayton, 

\4anagement  Analyst,  Office  of  the  Chief 
Jnfonnation  Officer. 

FR  Doc.  9S-34322  Filed  12-24-98;  8:45  am] 
MUNQ  COOE  3S1*-07-P 


PARTMENT  OF  COMMERCE 


in>Trade  Zones  Board 


57-«q 

Foraign-Trade  Zone— Jarre 
I,  Indiana  Application  and  Public 
tearing 

An  application  has  been  submitted  to 
he  Foreign-Trade  Zones  (FTZ)  Board 
the  Board)  by  the  Terre  Haute 
international  Airport  Authority,  to 
establish  a  general-purpose  foreign-trade 
zone  at  sites  in  Terre  Haute,  hidiana. 
The  Terre  Haute  International  Airport 
has  been  designated  a  Customs  user  fee 
airport  facility  by  the  U.S.  Customs 
Service.  The  appUcation  was  submitted 
pursuant  to  the  provisions  of  the  FTZ 
pVct.  as  amended  (19  U.S.C.  Sla-Slu). 
iand  the  regulations  of  the  Board  (15  CFR 
Part  400).  It  was  formally  filed  on 
December  14, 1998.  The  appUcant  is 
authorized  to  make  the  proposalimder 
"  idiana  Code  8-10-3-2. 
The  proposed  new  zone  would 
insist  of  4  sites  (3.282  acres)  in  or 
ijacent  to  Teire  Haute:  Site  1  (1.500 
teres) — ^Terre  Haute  International 
jAirport  complex  (owned  by  the 
eppUcant).  581  South  Airport  Street, 
and  adjacent  property  (28  acres)  at  the 
southwest  comer  of  the  airport  (owned 
by  Wabash  Valley  Asphalt  Company), 
^erre  Haute;  Site  2  (186  acres.  4 
parcels) — ^Aleph  Industrial  Park  (owned 


by  Rose-Hulman  Institute  of 
Technology),  2  miles  south  of  the 
airport  on  State  Road  46,  Terre  Haute; 
Site  3  (92  acres,  7  parcels) — Fort 
Harrison  Industrial  Park  (parcels  owned 
by  park  tenants),  northwest  of  the 
airport  on  Fruitridge  Avenue,  Terre 
Haute;  and,  Site  4  (1.476  acres) — ^Vigo 
Coimty  Industrial  Park  (owned  by  the 
Vigo  County  Redevelopment 
Commission.  Futiuex.  Heartland  Steel 
and  Brentlinger  Distributing),  five  miles 
south  of  biterstate  70  on  U.S.  41  at 
Harlan  Road.  Terre-Haute.  Sites  1  and  2 
are  included  in  the  Airport 
Development  Zone,  a  special  taxing 
district  granted  to  the  airport  by  the 
State  of  Indiana  to  encourage 
development  of  the  property.  All  sites 
will  be  operated  by  the  Terre  Haute 
International  Airport  Authority. 

The  application  indicates  a  need  for 
foreign-trade  zone  services  in  the  Terre 
Haute/Wabash  Valley  region.  Several 
firms  have  indicated  an  interest  in  using 
zone  procedures  for  warehousing/ 
distribution  and  possibly  processing  of 
such  items  as  steel,  telecommunications 
products  and  plastic  sheet  products. 
Specific  manufacturing  approvals  are 
not  being  sought  at  this  time.  Requests 
for  FTZ  processing/manufjacturing 
authority  will  be  made  to  the  Board 
separately  on  a  case-by-case  basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  appUcation  and  report  to 
the  Board. 

As  part  of  the  investigation,  the 
Commerce  examiner  will  hold  a  public 
hearing  on  January  28. 1999,  2:00  p.m., 
at  the  Ivy  Tech  State  College.  Hyperlink 
Room  (Rm.  257),  Teire  Haute.  Indiana 
47803. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Bofud's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  [February  26. 1999].  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  [March  3. 1999]). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
during  this  time  for  public  inspection  at 
the  following  locations: 

Terre  Haute  International  Airport. 
Hulman  Field.  581  South  Airport 
Street.  Terre  Haute.  IN  47803 

Office  of  the  Executive  Secretary. 
Foreign-Trade  Zones  Board,  Room 
3716.  U.S.  Department  of  Conunerce. 
14th  and  Pennsylvania  Avenue.  NW.. 
Washington.  DC  20230 


Dated:  December  15, 1998. 
Dennlf  Puodnelli. 

Acting  Executive  Secretary. 

[FR  Doc.  98-34323  Filed  12-24-98;  8:45  am] 

■LUNG  COM  361»-l»# 

DEPARTMENT  OF  COMMERCE 
intemattonal  Trade  Administration 

[A-670-601] 

Tapered  Roller  Bearings  and  Parts 
Thsraof,  Finished  and  Unfinishsd, 
From  the  Psopla's  Republic  of  China; 
Amended  Final  Results  of  1996-1007 
Antidumping  Duty  Administrative 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  amended  final  results 
of  antidumping  duty  administrative 
review. 

summary:  On  November  17. 1998.  the 
Department  of  Commerce  pubUshed  the 
final  results  of  administrative  review 
and  new  shipper  review  of  the 
antidiunping  order  on  tapered  roller 
bearings  from  the  People's  RepubUc  of 
China  (63  FR  63842).  The  period  of 
review  is  June  1. 1996  through  May  31, 
1997.  Subsequent  to  the  publication  of 
the  final  results,  we  received-comments.. 
bom  respondents  and  the  petitioner 
alleging  various  ministep^l  errors.  After 
analyzing  the  comments  submitted,  we 
are  amending  our  final  results  to  correct 
certain  ministerial  errors. 

^FECnVE  DATE:  December  28, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Craig  Matney  or  Stephanie  Hoffrnan; 
Antidumpin^Coimtervailing  Duty 
Enforcement,  Group  I.  Office  1,  Import 
Administration,  International  Trade 
Administration,  US  Department  of 
Commerce;  14th  Street  and  Constitutiaa 
Avenue  NW,  Washington,  DC  20230; 
telephone  numbers  (202)  482-1778  or 
(202)  482-4198,  respectively. 

Applicable  Statute: 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930  (the 
Act),  as  amended,  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  Additionally,  unless 
otherwise  indicated  all  citations  to  the 
Department  of  Commerce's  (the 
Department's)  regulations  are  to  19  CFR 
353  (April  1997). 

SUPPLEMENTARY  INFORMATION:    '^ 
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Background 

On  November  17, 1998.  the 
Department  published  the  final  results 
of  administrative  review  and  new 
shipper  review  of  the  antidimiping  duty 
order  on  tapered  roller  bearings  from  the 
People's  Republic  of  China  covering  the 
period  June  1, 1996  through  May  31, 
1997.  See  Tapered  Roller  Bearings  and 
Parts  Thereof,  Finished  and  Unfinished, 
From  the  People's  Republic  of  China; 
Final  Results  of  1996-1997 
Antidimiping  Duty  Administrative 
Review  and  New  Shipper  Review  and 
Determination  Not  To  Revoke  Order  in 
Part  63  FR  63842  (November  17, 1998) 
(Final  Results).  Subsequently,  the 
petitioner,  the  Timken  Company,  and 
one  respondent.  Premier  Bearing  & 
Equipment  Ltd.  (Premier),  submitted 
ministerial  error  allegations. 

A  summary  of  each  allegation  along 
with  the  Department's  response  is 
included  below.  For  a  more  detailed 
analysis,  see  December  17, 1998 
Memorandum  from  Case  Team  to 
Richard  Moreland.  "Concurrence  for 
ministerial  error  corrections  to  final 
results  of  review."  We  are  hereby 
amending  our  final  results,  pursuant  to 
19  CFR  353.28(c).  to  reflect  the 
correction  of  those  errors  which  are 
clerical  in  nature. 

Analysis  of  Ministerial  Error 
Allegations 

Allegation  1:  The  petitioner  alleges 
that  in  its  database  containing 
corrections  to  steel  imit  consimiption 
based  on  verification  for  one  of 
Zhejiang's  suppliers,  the  Department 
included  one  model  number  twice,  with 
different  steel  unit  consumption  figures 
for  the  cup  and  cone.  The  petitioner 
notes  that  this  duplicaticm  of  model 
ntmibers  may  lead  to  erratic  results  in 
the  calculations. 

Department's  Position:  The  petitioner 
is  correct  in  stating  that  one  model  in 
this  database  is  included  twice. 
However,  the  model  in  question  is  not 
included  among  the  U.S.  sales  of 
Zhejiang  and.  therefore,  the  calculation 
of  23ie)iang's  margin  is  not  affected. 
Therefore,  we  did  not  alter  Zhejiang's 
SAS  program  with  regard  to  this  issue. 

Allegation  2:  The  petitioner  alleges 
that  there  is  an  error  in  the  SAS  program 
for  Zhe)iang  at  the  point  where  the 
revised  steel  unit  consimiption 
database,  discussed  in  Allegation  1 
above,  is  merged  into  the  Factors  of 
Production  (FOP)  database  for  one 
supplier.  In  particular,  there  are  more 
model  numbers  in  the  FCH*  database 
than  there  are  in  the  corrected  unit 
consumption  database.  In  the  process  of 
merging  these  two  data  sets,  the  correct 


unit  consumption  for  certain  models  is 
erroneously  overwritten,  and  reset  to 
zero.  This  results  in  an  inaccurate 
calculation  of  the  cost  of  production  for 
these  particular  models.  The  petitioner 
alleges  the  same  error  for  four  other 
respondents:  Yantai  CMC,  Liaoning 
MEC  Group  Co.,  Peer/Chin  Jun,  and 
Premier. 

Department's  Position:  We  agree  with 
the  pietitioner's  allegations.  The 
appropriate  unit  consumption  values  for 
certain  model  numbers  are  overwritten 
and  reset  to  zero  in  these  programs.  We 
have  modified  die  SAS  programs  for 
Zhejiang  and  Yantai  CMC  to  correct  this 
error.  This  error  also  affected  the 
calculations  for  Peer/Chin  Jim  and 
Premier,  as  these  companies  used 
constructed  value  (CV)  data  frtim  the 
same  supplier.  We  re-ran  these  two 
companies'  SAS  programs  with  the 
revised  CV  data  to  correct  this  error.  We 
did  not  modify  Liaoning's  SAS  program 
as  Liaoning  did  not  sell  the  relevant 
models  and,  therefore,  the  error  did  not 
affect  the  calculation  of  Liaoning's 
marsin. 

Allegation  3:  Premier  states  that  there 
were  several  "complete"  bearings  listed 
in  Premier's  sales  database  at 
CONNUMU  for  which  the  proper  FOP 
data  match  was  not  performed  in  the 
SAS  final  margin  program.  Premier 
explained  that  this  is  because  the  model 
numbers  of  inch-sized  (as  opposed  to 
metric-size)  complete  bearings  are  often 
shorthand  combinations  of  the 
individual  cup  and  cone  assemblies 
used  in  the  bearing  (e.g.,  complete 
bearing  model  LMlig49/10  is 
comprised  of  cone  number  LM11949 
and  cup  number  LM11910).  Because  of 
this  shorthand  method  of  recording 
bearings,  the  margin  program  did  not 
match  certain  cups  and  cones  with  their 
respective  complete  bearings. 

Department's  Position:  Although  the 
Department  acknowledges  that  certain 
FOP  data  were  not  matdied  in  the 
margin  program,  this  is  a  result  of 
inconsistent  CONNUMU  numbering. 
The  burden  of  identifying  any 
CONNUMUs  which  may  be  numbered 
inconsistently  lies  with  the  respondent, 
not  the  Department.  Premier  did 
describe  how  its  CONNUMUs  are 
derived,  but  it  did  not  explain  that 
factor  information  reported  by  the 
suppliers  was  numbered  differently. 
Therefore,  the  problem  was  not  with  the 
shorthand  reporting  method,  but  rather 
with  the  inconsistency  in  reporting 
between  Premier  and  the  suppliers.  The 
Department  had  no  knowledge  of  this 
inconsistency. 

The  inconsistency  in  CONNUMUs 
was  apparent  to  Premier  after  the 
prelimLoary  results.  Yet  Premier  failed 


to  raise  this  issue  in  its  case  brief. 
Because  Premier  did  not  identify  this 
error  prior  to  the  final  determination, 
the  E)epartment  was  not  aware  of  the 
inconsistency  in  reporting.  Therefore, 
because  we  did  not  make  a  ministerial 
error,  we  have  not  modified  Premier's 
final  calculations  with  regard  to  this 
issue. 

Moreover,  the  Department  also  notes 
that  for  three  of  the  four  CONNUMUs 
identified  in  Premier's  ministerial  error 
allegation,  the  FOP  data  is  not  complete. 
These  bearings  did  not  have  CV 
information  for  the  entire  assembled 
bearing,  but  only  for  the  different 
components.  Therefore,  certain  factor 
information  remains  lacking,  such  as  the 
labor  required  to  assemble  the  cone  and 
cup.  More  information  would  be 
required  before  we  would  be  able  to 
calculate  the  CV  for  the  entire 
assembled  bearing.  For  all  of  the  above 
reasons.  Premier's  allegations  do  not 
constitute  ministerial  errors  and  will  not 
be  corrected. 


Amended  Final  Results  of  Review 

As  a  result  of  the  amended  margin 
calcidations,  the  following  weighted- 
average  percentage  margins  exist  for  the 
period  June  1, 1996  through  May  31. 
1997: 


Manufacturer/exporter 


Wafangdian 

Luoyang  

Yantai  CMC  

Xiaf^jfan 

Zhejiang 

Wanxiang 

Liaoning  MEC  Group  Corpora- 
tion  

Premier - 

Peer/Chin  Jun ».... 

ZX  (ttw  new  shipper) 

PRC  Rate - 


Peroenteige 
margin 


0.00 
3.20 
0.03 
33.18 
0.11 
0.00 

0.02 
7.22 
0.05 
0.00 
33.18 


Assessment  Rates 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  With  respect  to  export  price 
sales  for  these  amended  final  results,  we 
divided  the  total  dumping  margins 
(calculated  as  the  difference  between 
NV  and  export  price)  for  each  importer/ 
customer  l^  the  total  number  of  units 
sold  to  that  importer/customer.  We  will 
direct  Customs  to  assess  the  resulting 
per-unit  dollar  amount  against  each  unit 
of  merchandise  in  each  of  that 
importer's/customer's  entries  under  the 
relevant  order  during  the  review  period. 
Although  this  will  result  in  assessing 
different  percentage  margins  for  . 
individual  entries,  the  total 
antidumping  duties  collected  for  each 
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i  aporter/customer  for  the  review  period 
/  ill  be  almost  exactly  equal  to  the  total 
I  tumping  margins. 

For  constructed  export  price  sales,  we 
jiivided  the  total  dumping  margins  for 
ihe  reviewed  sales  by  the  total  entered 
mine  of  those  reviewed  sales  for  each 
:  ^porter/customer.  We  wiU  direct 
I  !!!u8toms  to  assess  the  resulting 
jprcentage  margin  against  the  entered 
<  Customs  values  for  the  subject 
lerchandise  on  each  of  that  importer's/ 
omer's  entries  during  the  review 
od.  While  the  Department  is  aware 
it  the  entered  value  of  sales  during 
e  POR  is  not  necessarily  equal  to  the 
( i^tered  value  of  entries  during  the  POR, 
1  iBe  of  entered  value  of  sales  as  the  basis 
I  >jf  the  assessment  rate  permits  the 
1  department  to  collect  a  reasonable 

I  ibproximation  of  the  antidumping 
( uities  which  would  have  been 

( IJBtermined  if  the  Department  had 
Reviewed  those  sales  of  morchandise 
Actually  entered  during  the  POR. 

The  following  deposit  requirements 
M  ill  be  effective  upon  publication  of 

I I  is  notice  of  amended  final  results  of 

I  u  iministrative  review  and  new  shipper 
1  eview  for  all  shipments  of  TRBs 
filtered,  at  withdra%vn  from  warehouse. 
>r  consumption  on  or  after  the  date  of 
liiblication,  as  provided  by  section 
^l(a)(l)  of  the  Act:  (1)  The  cash  deposit 
tes  for  the  PRC  companies  named 
>ve  will  be  the  rates  shown  above, 
pt  that  for  exporters  with  de 
minus  rates,  i.e.,  less  than  0.50 

int,  no  deposit  will  be  required;  (2) 
\T  all  remaining  PRC  exporten,  all  of 
'  ich  were  found  not  to  be  entitled  to 
iparate  rates,  the  cash  deposit  will  be 
18  pmoent  (the  proceeding's  bluest 
):  (3)  for  non-PRC  exporten, 
er  and  Chin  Jun,  the  cash  deposit 

Stes  will  be  the  rates  established  above; 
)  for  non-PRC  exporters  of  subject 
ijQerchandise  from  the  PRC,  other  than 
^temier  and  Chin  Jun,  the  cash  deposit 
i|ate  will  be  the  rate  applicable  to  the 
PHC  supplier  of  that  exporter.  These 
deposit  requirements  shall  remain  in 
( Ifect  until  publication  of  the  final 
I  teults  of  the  next  administrative 
i^ew. 

This  notice  also  serves  as  a  final 
I  ^minder  to  importera  of  their 
I  ^ponsibility  imder  19  CFR  353.26(b)  to 
i  lie  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
I  )*ior  to  liquidation  of  the  relevant 
( ntries  during  this  review  period. 
I  '^ure  to  comply  with  this  requirement 
c  Ould  result  in  the  Secretary's 
ptesumption  that  reimbursement  of 
entidumping  duties  ooamed  and  the 
subsequent  assessment  of  double 
Mtidimiping  duties. 


This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  ordera  (APO) 
of  their  responsibility  concerning  the 
retiun  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  353.34(d)  or 
converaion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  terms  ofan 
APO  is  a  violation  which  is  subject  to 
sanction. 

This  administrative  review  and  this 
notice  are  in  acccHdanoe  with  section 
751(a)(1)  of  the  Tariff  Act  (19  U.S.C. 
1675(a)(1))  and  19  CFR  353.22. 

Dated:  Decmnber  17, 1998. 
UdiardW.MorelaiMl, 
Acting  Assistant  Secretary  for  Import 
Administration. 

(PR  Doc  9S-34324  Filed  12-24-98;  8:45  am| 
■NJJNQ  OOOC  MIC 


DEPARTMENT  OF  COMMERCE 

International  Trade  Adminiatration 

Notfoa  of  Opportunity  to  Apply  for 
Mambarahip  to  tha  U^.  Automotiva 
Pana  Advtoory  Commltlaa  (APAQ 

SUMMARY:  The  Department  of  Commerce 
is  currently  seeking  appUcations  for 
membership  on  the  APAC.  The  purpose 
of  the  APAC  is  to  advise  Department  of 
Commerce  officials  on  issues  related  to 
U.S.-made  automotive  parts  and 
accesscHies  sales  in  Japanese  and  other 
Asian  markets.  The  APAC's  functions 
include:  (1)  reporting  to  the  Secretary  of 
Commerce  on  barriers  to  sales  of  U.S.- 
made  automotive  parts  and  accessories 
in  Japanese  and  other  Asian  nuulcets;  (2) 
reviewing  and  considering  data 
collected  on  sales  of  sales  of  U.S.-made 
automotive  parts  and  accessories  in 
Japanese  and  other  Asian  markets;  (3) 
advising  the  Secretary  of  Conunerce 
during  consultations  with  other 
governments  on  issues  concerning  sales 
of  U.S.-made  automotive  parts  in 
Japanese  and  other  Asian  markets;  (4) 
assisting  in  establishing  priorities  for 
the  initiative  by  the  Secretary  of 
Commerce  to  increase  the  sale  of  U.S.- 
made  automotive  parts  and  accessories 
to  Japanese  maricets.  and  to  otherwise 
provide  assistance  and  direction  to  the 
Secretary  of  Commerce  in  carrying  out 
the  intent  of  that  initiative;  and  (5) 
assisting  the  Secretary  in  reporting  to 
Congress  by  submitting  an  annual 
written  report  to  the  Secretary  on  the 
sale  of  U.S.-made  automotive  parts  in 
Japanese  and  other  Asian  manets,  as 
well  as  any  other  issues  with  respect  to 
which  the  Committee  provides  advice 
pursuant  to  the  Fair  Trade  in 


Automotive  Parts  Act  of  1998,  §  3803 
and  3804  of  Pub.  L.105-261. 

FOR  FURTHER  INFORMATION  CONTACT: 
Henry  P.  Misisco,  U.S.  Department  of 
Commerce.  International  Trade 
Administration.  Trade  Developmmit. 
Office  of  Automotive  AfEain,  (202)  482- 
0554. 

Text  > 

The  APAC  was  reauthorized  to  advise 
Department  of  Commerce  officials  on 
issues  related  to  sales  of  U.S.-made  auto 
parts  in  Japanese  and  other  Asian 
mari»t8.  llie  Committee  was  originally 
established  by  the  Secretary  of 
Commerce  on  June  6, 1989,  pursuant  to 
the  Fair  Trade  in  Auto  Parts  Act  of  1988, 
Pub.  L.  100-418  to  advise  Department  of 
Commerce  officials  on  issues  related  to 
sales  of  U.S.-made  auto  parts  to 
Japanese  markets.  The  APAC  functions 
as  an  advisory  body  in  accordance  with 
the  Federal  Advisory  Conunittee  Act,  IS 
U.S.C  App.  2  and  Department  of 
Commerce  policies  on  advisory 
committees.  Authority  for  the 
committee  is  found  in  the  Fair  Trade  in 
Auto  Parts  Act  of  1998,  sections  3803 
and  3804  of  Pub.  L.  105-261  (October 
17. 1998). 

The  Office  of  Automotive  Afiain  is 
accepting  applications  for  private  sector 
memben  to  begin  serving  after  the 
Committee's  charter  becomes  efEsctive. 
An  existing  member  may  be  reappointed 
only  if  he  or  she  has  reapplied  and  has 
been  accepted  through  the  nmrnal 
recruitment  and'selection  process.  An 
existing  member  may  reapply  for 
membmship  by  submitting  a  letter 
requesting  that  he  or  she  be  considered 
for  a  membership  position,  and  any 
supplemental  information  necessary  to 
update  his  or  her  previous  application 
for  membership.  Private  sector 
representatives  will  be  appointed  to 
serve  imtil  the  APAC  charier  expires  in 
2001.  Membere  will  be  selected  who 
will  best  carry  out  the  objectives  of  the 
Fair  Trade  in  Automotive  Parts  Act  of 
1998.  Each  APAC  member  must  also 
serve  as  the  representative  of  a  "U.S. 
entity"  engaged  in  the  manufacture  of 
automotive  parts  or  the  provision  of  a 
related  service  (including  retailing  and 
other  distribution  services),  or  an 
association  of  such  entities.  A  U.S. 
entity  is  a  firm  incorporated  in  the 
United  States  (or  an  unincorporated 
U.S.  firm  with  its  principal  place  of 
business  in  the  United  States)  that  is 
controlled  by  U.S.  citizens  or  by  another 
U.S.  entity.  An  entity  is  not  a  U.S.  entity 
if  50  percent  plus  one  share  of  its  stock 
(if  a  corporation,  or  a  similar  ownership 
interest  of  an  unincorporated  entity)  is 
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controlled,  directly  or  indirectly,  by 
non-U.S.  citizens  or  non-U.S.  entities. 

Secondary  selection  criteria  will 
ensure  that  the  committee  has  a 
balanced  representation  of  the  auto 
parts  industry  in  terms  of  point  of  view, 
demographics,  geography  and  company 
size.  APAC  members  are  selected  on  the 
basis  of  their  experience  and  knowledge 
of  conditions  and  problems  in  * 

automotive  parts  markets.  Members  will 
serve  at  the  discretion  of  the  Secretary. 

Private  sector  members  will  serve  in 
a  representative  capacity  presenting  the 
views  and  interests  of  the  particular 
automotive  sector  in  which  they 
operate.  Private  sector  members  are  not 
special  government  employees,  and  will 
receive  no  compensation  for  their 
participation  in  APAC  activities. 
Members  participating  in  APAC 
meetings  and  events  will  be  resfionsible 
for  their  travel,  Uving  and  other 
personal  expenses.  Meetings  are  held 
approximately  four  times  a  year,  usually 
in  Washington,  DC.  The  next  APAC 
meeting  date  has  not  yet  been 
determined. 

To  be  considered  for  membership, 
please  provide  the  following:  name  and 
title  of  the  individual  requesting 
consideration:  a  letter  of 
recommendation  containing  a  brief 
statement  of  why  each  candidate  should 
be  considered  for  membership  on  the 
APAC  that  includes  the  individual's 
export  experience,  along  with  a  personal 
resume;  a  statement  that  the  applicant  is 
a  not  a  registered  foreign  agent  imder 
the  Foreign  Agents  Registration  Act  of 
1938,  as  amended:  the  company's 
product  or  service  line  and  major 
markets:  and  the  size  and  ownership  of 
the  company.  All  APAC  members  must 
obtain  a  U.S.  Govenunent  security 
clearance. 

Dated  December  15. 1998. 
Hflpiy  P.  Mieiwo, 

IXrector,  Office  of  Automotive  Affairs. 
IFR  Doa  98-34193  Filed  12-24-98;  8:45  ami 
■LUNQ  COK  MIO-OM-P 


DEPARTMENT  OF  COMMERCE 

Intonwtional  Trade  AdministFatlon 

North  American  Frea-Trade 
Agraemant,  Artlcia  1904  NAFTA  Panel 
navlei»«;HaquaBt  for  Panel  Ravtawr 

AQBICY:  NAFTA  Secretariat,  United 
States  Section,  International  Trade 
Administration,  Department  of 
Commerce. 

ACTION:  Notice  of  First  Request  for  Panel 
Review. 


summary:  On  November  20, 1998,  Cello 
Products.  Inc.  and  Bow  Metallics  Inc. 
filed  a  First  Request  for  Panel  Review 
with  the  Canadian  Section  of  the 
NAFTA  Secretariat  pursuant  to  Article 
1904  of  the  North  American  Free  Trade 
Agreement  Panel  review  was  requested 
of  the  Rescission  of  Finding  Made  on 
October  18. 1993  in  Inquiry  No.  NQ-93- 
001  determination  made  by  the 
Canadian  International  Trade  Tribunal, 
respecting  Certain  Solder  Joint  Pressure 
Pipe  Fittings  and  Solder  Joint  Drainage, 
Waste  and  Vent  Pipe  Fittings,  Made  of 
Cast  Copper  Alloy,  Wrought  Copper 
Alloy  or  Wrought  Copper,  Originating  in 
or  Exported  from  the  United  States  of 
America  and  Produced  by  or  on  Behalf 
of  Elkhart  Products  Corporation, 
Elkhart,  Indiana,  NIBCO  Inc..  Elkhart, 
Indiana,  and  Mueller  Industries,  Inc, 
Wichita,  Kansas,  Their  Successors  and 
Assigns.  This  determination  was 
published  in  the  Canada  Gazette  Part  I, 
Volume  132.  No.  43.  page  2932.  dated 
October  24, 1998.  The  NAFTA 
Secretariat  has  assigned  Case  Niunber 
CDA-USA-98-1904-03  to  this  request. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Holbein,  United  States 
Secretary,  NAFTA  Secretariat,  Suite 
2061, 14th  and  Constitution  Avenue. 
Washington.  DC  20230.  (202)  482-5438. 

SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  North  American  Free-Trade 
Agreement  ("Agreement")  establishes  a 
mechanism  to  replace  domestic  judicial 
review  of  final  determinations  in 
antidimiping  and  coimtervailing  duty 
cases  involving  imports  from  a  NAFTA 
country  with  review  by  independent 
binational  panels.  When  a  Request  for 
Panel  Review  is  filed,  a  panel  is 
established  to  act  in  place  of  national 
courts  to  review  expeditiously  the  final 
determination  to  determine  whether  it 
conforms  with  the  antidiunping  or 
countervailing  duty  law  of  the  country 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1. 
1994,  the  Government  of  the  United 
States,  the  Government  of  Canada  and 
the  Government  of  Mexico  established 
Rules  of  Procedure  for  Article  1904 
Binational  Panel  Aeviews  ("Rules"). 
These  Rules  were  published  in  the 
Federal  Register  on  February  23. 1994 
(59  FR  8686). 

A  first  Request  for  Panel  Review  was 
filed  with  the  Canadian  Section  of  the 
NAFTA  Secretariat,  pursuant  to  Article 
1904  of  the  Agreement,  on  November 
20. 1998.  requesting  panel  review  of  the 
final  rescission  of  finHing  described 
above. 

The  Rules  provide  that: 


(a)  A  party  or  interested  person  may 
challenge  the  final  determination  in 
whole  or  in  part  by  filing  a  Complaint 
in  accordance  with  Rule  39  witMn  30 
days  after  the  filing  of  the  first  Request 
for  Panel  Review  (the  deadline  for  filing 
a  Complaint  is  December  21. 1998); 

(b)  A  Party,  investigating  authority  or 
interested  person  that  does  not  file  a 
Complaint  but  that  intends  to  appear  in 
support  of  any  reviewable  portion  of  the 
finial  determination  may  participate  in 
the  panel  review  by  filijig  a  Notice  of 
Appearance  in  accordance  with  RiUe  40 
within  45  days  after  the  filing  of  the  first 
Request  for  Panel  Review  (the  deadline 
for  filing  a  Notice  of  Appearance  is 
January  4, 1999);  and 

(c)  Tne  panel  review  shall  be  limited 
to  the  allegations  of  error  of  fact  or  law. 
including  the  jurisdiction  of  the 
investigating  authority,  that  are  set  out 
in  the  Complaints  filed  in  the  panel 
review  and  the  procedural  and 
substantive  defenses  raised  in  the  panel 
review. 

Dated:  December  9, 1998. 
Jamn  R.  HoDwiii. 

United  States  Secretary,  NAFTA  Secretariat 
[FR  Doc  98-34194  Filed  12-24-98;  8:45  am) 
BHJJNQ  COOK  3B1S-4IT-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Adminlatratlon 

p.D.  1217968] 

Paefflc  Flahary  Management  Council; 
Public  Mealing 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Pacific  Fishery 
Management  Council's  (Council)  Ad- 
Hoc  Allocation  Committee  will  hold  a 
meeting  which  is  open  to  the  public. 
DATES:  The  meeting  will  begin  on 
Thursday,  January  21, 1999  at  8  a.m. 
and  will  continue  through  Friday, 
January  22  as  necessary. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Doubletree  Hotel  Downtown.  310 
SW  Lincoln  Avenue,  Portland,  OR. 
Council  address:  Pacific  Fislwry 
Management  Council.  2130  SW  Fifth 
Avenue.  Suite  224.  Portland.  OR  97201. 
FOR  FURTHER  MFORMAT10N  CONTACT:  Julie 
Walker.  Fishery  Management  Analyst; 
telephone:  (503)  326-6352. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting  is  to  develop 
options  for  allocatioii  of  lingood  and 
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xx^ccio  rockfish  between  the 
tecreational  and  commercial  fisheries 
md  between  gear  sectors  of  the  limited 
mtry  fleet.  The  Committee  will  also 
liscuss  strategies  for  allocation  of  other 
t>ckfish  species  among  commercial  gear 
lectors.  In  addition,  the  Committee  may 
liscuss  permit  stacking  and  species 
<  indorsements.  The  Committee  will 

work  on  a  report  to  present  to  the 
•uncil  at  its  April  meeting.  The 
•mmittee  will  also  develop  a  process 
ly  which  the  Council  may  undertake 
long-term  strategic  planning  relating  to 
Its  research  and  data  needs.      >• 
Although  other  issues  not  contained 
this  agenda  may  come  before  this 
immittee  for  discussion,  in  accordance 
ith  the  MagnusonrStevens 
inservation  and  Management  Act. 
tihose  issues  may  not  be  the  subject  of 
"  >rmal  action  during  this  meeting, 
.ction  will  be  restricted  to  those  issues 
fically  identified  in  the  agenda 
'  in  this  notice. 

i  ^Mcial  Accommodations 

The  meeting  is  physically  accessible 
t>  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Mr. 
''^hn  Rhoton  at  (503)  326-6352  at  least 

days  prior  to  the  meeting  date. 

Dated:  December  21, 1998. 

W.Snrdi, 
icting  Dinctor,  Office  of  Sustainable 
fisheries.  National  Marine  Fisheries  Service. 
Ihl  Doc.  98-34285  Piled  12-24-98;  8:45  am] 
O0OCMie-2t-F 


tn 


DEPARTMENT  OF  COMMERCE 

NationalOManic  and  Atmospheric 
Adminlstfatlofi 

ILD.  12179eA] 

Western  Pacific  Fishery  Management 
Council;  Public  Meeting 

NGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

MCnON:  Notice  of  public  meeting. 


i> 


immary:  The  Western  Pacific  Fishery 
Management  Council  will  hold  a 

E'ng  of  its  Precious  Corals  Plan 
l:  The  meeting  will  be  held  on 
tinuary  12, 1999,  fivm  9:00  a.m.  to 
noon. 

ADDRESSES:  The  meeting  wiU  be  held  at 
NMFS  Laboratory,  2570  Dole  Street. 
Hioom  112.  Honolulu,  HI;  telephone: 
108-983-5300. 

Council  address:  Western  Pacific 
:  ■  ishery  Management  Council,  1164 


Bishop  St.,  Suite  1400,  Honolulu.  HI 
96813. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kitty  M.  Simonds,  Executive  Director; 
telephone:  808-522-8220. 
SUPPLEMENTARY  INFORMATION:  The 
Precious  Corals  Plan  Team  will  discuss 
possible  adjustments  in  established 
management  measures,  including 
modifying  the  harvest  quota  for  gold 
coral,  implementing  a  minimnni  size 
limit  for  black  coral,  restricting  the  areas 
where  the  use  of  non-selective  gear  is 
allowed,  designating  the  newly 
discovered  bml  near  French  Frigate 
Shoals  as  a  Conditional  Bed.  revising 
the  boundaries  of  Makapu'u  bed  and 
Brooks  Banks  bed  and  adjusting  the 
harvest  quotas  for  those  two  beds  and 
revising  data  reporting  requirements. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
team  for  discussion,  in  accordance  with 
the  Magnuson-Stevens  Conservation 
and  Man^ement  Act.  those  issues  may 
not  be  the  subject  of  formal  action 
during  this  meeting.  Action  will  be 
restricted  to  those  issues  specifically 
identified  in  the  agenda  listed  in  this 
notice. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Kitty  M.  Simonds.  808-522-8220 
(voice)  or  808-522-8226  (fax),  at  least  5 
days  prior  to  meeting  date. 

Dated:  December  21, 1998. 
Richanl  W.  Surdl. 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
(FR  Doc.  98-34286  Filed  12-24-98;  8:45  am] 
BNJJNO  OOOC  MIO-a-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.O.  112O06A] 

Marine  Mammals;  Scientific  Research 
Permit  (PHFf  587-1472-00) 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Issuance  of  Permit. 

SUMMARY:  Notice  is  hereby  given  that  Dr. 
Dan  R.  Salden.  Box  1772,  Southern 
Illinois  University  at  Edwardsville, 
Edwardsville,  IL  62026-1772,  has  been 
issued  a  permit  to  take  North  Pacific 
himipback  whales  [Megaptem 


novaeangliae),  bottlenose  dolphins 
(Tursiops  truncatus),  spinner  dolphins 
{Stenella  longirostris),  spotted  dolphins 
[Stenella  attenuata],  false  killer  whales 
{Pseudorca  crassidens).  pilot  whales 
(Globicephala  macmiiiynchus).  and 
killer  whales  (Orcinus  orca)  for 
purposes  of  scientific  research. 

ADDRESSES:  The  permit  and  related 
dociunents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Room  13130.  Silver  Spring. 
MD  20910  (301/713-2289); 

Regional  Administrator.  Southwest 
Region.  501  West  Ocean  Boulevard. 
Suite  4200,  Long.Beach,  CA  90802-4213 
(562/980-4001): 

Protected  Species  Program  Manager, 
Pacific  Islands  Area  Office,  2570  Dole 
Street,  Room  106,  Honolulu.  HI  9682- 
2396  (808/973-2987);  and 

Regional  Administrator.  Alaska 
Region.  709  W.  9*  Street.  Federal 
Building.  Room  461,  P.O.  Box  21668. 
Juneau,  AK  99802  (907/586-7235). 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeannie  Drevenak,  301/713-2289. 

SUPPLEMENTARY  INFORMATION:  On 
October  5, 1998,  notice  was  published 
in  the  Federal  Register  (63  FR  53352) 
that  a  request  for  a  scientific  research 
permit  to  take  the  above-references 
species  had  been  submitted  by  the 
above-named  individual.  The  requested 
pOTmit  has  been  issued  imder  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972.  as  amended  (16 
U.S.C.  1361  et  seq.),  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  pari  216).  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531  etseq.),  and 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildlife  (50  CFR  paits  217- 
227). 

Issuance  of  this  permit,  as  required  by 
the  ESA,  was  based  on  a  finding  that 
such  permit  (1)  was  applied  for  in  good 
faith,  (2)  will  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  is  the  subject  of  this  permit,  and 
(3)  is  consistent  with  the  purposes  and 
poUcies  set  forth  in  section  2  of  the 
ESA. 

Dated:  December  18, 1998. 
Ann  D.  Teibush, 

Chief.  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
[FR  Doc.  98-34287  Filed  12-24-98;  8:45  am] 

MUMQ  cooe  ati»-«t-f 
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COMMnTEEFORTHE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Restraint  Limits 
for  Certain  Cotton,  Man-Made  FIlMr. 
Silk  Blend  and  Other  Vegetable  FilMr 
Textile  Products  Produced  or 
Manufactured  in  Ttiailand 

December  21 ,  1998.  ^ 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  December  28, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  RosS 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPI.EIIENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  special  shift,  carryforward  used  and 
recrediting  unused  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057. 
pubUshed  on  December  17, 1997).  Also 
see  62  FR  65246,  published  on 
December  11, 1997. 
Tro]rH.Criiib. 

Chainnan,  Committee  for  the  Implementation 
of  Textile  Agreements. 


which  began  on  January  1, 1998  and  extends 
through  December  31, 1998. 

Effective  on  December  28, 1998,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


I  far  dw  Implementation  of  Textile 

Agraemmts 
December  21, 1998. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 
Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  5, 1997,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Thailand  and 
exported  during  the  twelve-month  period 


Category 


Subleveis  in  Group  II 

330339 

340 

347/348/847 

638/639 

640 


/Vd^usled  twelve-month 


2.352,452  dozen. 
350.743  dozea 
960,504  dozea 
2,166,817  dozen. 
494.271  dozen. 


^The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31.1997. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  afEairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  98-34329  Filed  12-24-98;  8:45  am] 
BHJJNQ  cooe  3sie-on-F 


DEPARTMENT  OF  DEFENSE 

Offlcs  of  the  Secretary 

Meeting  the  Defense  Environmental 
Response  Task  Force  (DERTF) 

AGENCY:  Office  of  the  Deputy  Under 

Secretary  of  Defense  (Environmental 

Security). 

ACTION:  Notice  of  business  meeting  and 

hearing. 

SUMMARY:  Pursuant  to  Pub.  L.  92-463. 
notice  is  hereby  given  of  a  business 
meeting  and  hearing  of  the  Defense 
Environmental  Response  Task  Force 
(DERTF).  The  DERTF  is  charged  with 
studying  and  providing  findings  and 
recommendations  on  environmental 
response  actions  at  military  installations 
being  closed  or  reaUgned.  This  meeting 
is  a  follow-up  to  the  July  21-23. 1998. 
meeting.  The  DERTF  will  discuss 
Department  of  Defense  (DoD)  and  state 
experience  with  land  use  controls. 
Native  American  issues  in  Base 
Realignment  and  Closure  (BRAC) 
enviroimiental  cleanup,  public 
involvement  in  BRAC  environmental 
cleanup,  and  the  DERTF's  FY99  Report 
to  Congress. 

Memoers  of  the  public  are  invited  to 
provide  written  comments  on  the  topics 
being  considered  by  the  DERTF.  If 
desired,  members  of  the  public  may  also 
provide  a  brief  oral  simimary  of  their 
comments,  not  to  exceed  five  minutes, 
during  the  public  comment  periods  at 


the  DERTF  meeting  in  San  Francisco. 
These  public  comment  periods  are 
schediiled  for  Tuesday.  February  2, 
1999, 6:30  to  9:00  p.m.,  and  Wednesday, 
February  3,  5:30  to  8:30  p.m.  The 
deadline  for  both  receipt  of  written 
comments  and  notification  of  intent  to 
provide  an  oral  smnmary  is  January  20, 
1999.  All  communications  should  be 
sent  to  the  attention  of  Mr.  Shah 
Choudhury  at  the  point  of  contact 
address  listed  below. 

We  anticipate  that  individuals  who 
have  provided  input  according  to  the 
above  procedures  and  deadlines  will  be 
given  preference. 

Adcutional  information  about  the 
DERTF  meeting,  an  agenda,  and 
directions  to  the  meeting  site  are 
available  on  the  World  Wide  Web  M 
http://www.dtic.mil/envirodod/brac/ 
dertf.html. 

DATES:  February  2, 1999: 12:30  p.m.  to 
9:00  p.m.,  February  3, 1999:  8:30  a.m.  to 
8:30  p.m. 
PUBLIC  COMMENT  PERIOD: 

February  2, 1999: 6:30  p.m.  to  9:00 
p.m.,  February  3, 1999:  5:30  p.m.  to 
8:30  p.m. 
addresses:  Cathedral  Hill  Hotel,  1101 
Van  Ness  Avenue,  San  Francisco,  CA 
94109-6986. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Shah  Choudhury,  Executive 
Secretary,  Office  of  the  Deputy  Under 
Secretary  of  Defense  (Environmental 
Security),  3400  Defense  Pentagon, 
Washiiigton,  DC  20301-3400;  telephone 
(703)  697-7475;  e-mail 
choudhsa@acq.osd.mil. 

Dated:  December  21. 1998. 
LAlBynum, 

Alternate  OSD  Federal  Regfster,  Liaison 
Officer,  Department  ofDefonse. 
(FR  Doc.  98-34241  Filed  12-24-98;  8:45  am] 
■NXeiO  COOE  8oeo-o«-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Meeting  of  ttie  Senior  Advisory  Board 
on  National  Security 

AGENCY:  Department  of  Defense.  Office 

of  the  Under  Secretary  of  Defense 

(Policy). 

ACTION:  Notice  of  meeting. 

summary:  The  Senior  Advisory  Board 
on  National  Security  will  meet  in  closed 
session  on  11  and  12  January  1999.  The 
Board  was  charter  by  the  Secretary  of 
Defense  on  1  July  1998  to:  conduct  a 
comprehensive  review  of  the  early 
twenty-first  century  global  security 
environment;  develop  appropriate 
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[  ational  security  objectives  and  a 
sbategy  to  attain  these  objectives  and; 
rtBCommend  concomitdtit  changes  to  the 
[Rational  security  apparatus  as 
lecessary. 

,  In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
^ib.  L.  92-463.  as  amended  5  U.S.C, 
Appendix  n,  it  has  been  determined  that 
[patters  affecting  national  security,  as 
3Dvered  by  5  U.S.C.  552b(c)(l)(1988), 
will  be  presented  throughout  the 
tVeeting,  and  that,  accordingly,  the 
meeting  will  be  closed  to  the  public. 
DATES:  Monday  11  January  and  Tuesday 
|12  January  1999  (9:00  a.m.  to  5:00  p.m.). 
jW>DRE8SE8:  Institute  for  Defense 
Analysis,  1801  North  Beauregrad  St., 
Alexandria,  VA  22311. 
=0R  FURTHER  INFORMATION  CONTACT: 
'.  Jr.  Keith  A.  Dunn,  National  Security 
atudy  Group,  Suite  532.  Crystal  Mall  3, 
1931  Jefferson  Davis  Highway, 
.\rUngton,  VA  22203-3805.  Telephone 
^p3-602-4175. 

Dated:  December  21, 1998. 
Bynum, 

'temateOSD  Federal  Register,  Liaison 
Officer,  Department  of  Defense. 

JfR  Doc.  98-34240  Filed  12-24-98;  8:45  am] 

MJJNQ  OOOE  B00O-O«-M 


PARTMENT  OF  ENERGY 


>  of  Arms  Control  and 
snproliferation  Policy;  Proposed 
$|jbsequent  Arrangement 

}BICY:  Department  of  Energy. 
4:  Subsequent  Arrangement. 

.RY:  Pursuant  to  Section  131  of  the 
omic  Energy  Act  of  1954,  as  amended 
U.S.C.  2160),  notice  is  hereby  given 
a  proposed  "subsequent 
igement"  under  the  Agreement  for 
peration  Between  the  Government  of 
e  United  States  of  America  and  the 
ivemment  of  the  Argentine  Republic 
:bnceming  Peaceful  Uses  of  Nuclear 
*ergy. 

The  subsequent  arrangement  to  be 
ed  out  imder  the  above-mentioned 
aigreement  involves  the  approval, 
piu^uant  to  paragraph  2  of  Article  6  of 
the  agreement,  of  the  alteration  in  form 
at  content  of  irradiated  highly  enriched 
luanium  (HEU).  The  activity  consists  of 
dissolving  precipitated  HEU  from 
stainless  steel  filters,  used  in  the  process 
of  producing  medical  isotopes,  for  the 
purpose  of  cleaning  the  filters  for  reuse. 
This  action  does  not  involve  approval 
for  the  recycling  of  the  HEU  into  new 
i^i>tope  production  targets.  Once 
r^boved  from  the  filters,  the  HEU  will 
remain  dissolved  in  a  solution. 


In  accordance  with  Section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

Dated:  December  21, 1998. 

For  the  Department  of  Energy. 
Cheiie  P.  Fitzgerald, 

Director,  International  Policy  and  Analysis 
Division,  Office  of  Arms  Control  and 
Nonproliferation. 

(FR  Doc.  98-34318  Filed  12-24-98;  8:45  am) 
BIUINQ  OOOE  M6e-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Kirtland  Area 
Office  (Sandia) 

agency:  Department  of  Energy. 
action:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site-Specific  Advisory 
Board,  Kirtland  Area  Office  (Sandia). 
DATES:  Wednesday,  January  20, 1999: 
5:30  p.m.-9:00  p.m.  (MST). 

ADDRESSES:  North  Valley  Senior  Center, 
3825  4th  Street  NW.  Albuquerque.  New 
Mexico. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mike  Zamorski,  Acting  Manager, 
Department  of  Energy  Kiitland  Area 
Office,  P.O.  Box  5400,  Albuquerque,  NM 
87185  (505) 845-4094. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board 

The  purpose  of  the  Board  is  to  make 
recommendations  to  E)OE  and  its 
regulators  in  the  areas  of  environmental 
restoration,  waste  management,  and 
related  activities. 

Tentative  Agenda 

5:30  p.m.    Call  to  Order/Roll  Call- 
Hubert  Joy,  Chair 

5:35  p.m.    Public  Comments 

5:45  p.m.    Approval  of  Agenda — 
Hubert  Joy,  Chair 

5:50  p.m.    Approval  of  10/21/98 
Minutes 

5:52  p.m.    Approval  of  11/18/98 
Minutes 

5:55  p.m.    Bylaws  and  Procedures 
Status  Update— Ted  Truske, 
Oversight  Committee  Chair 


6:00  p.m.    Regulatory  Framework— No 
Further  Action — Presentation 
Sandia  National  Laboratory  and 
New  Mexico  Environment 
Department 

6:30  p.m.    Break 

6:40  p.m.    Self-Evaluation— Report  by 
Informed  Vision  Associates 

7:40  p.m.    Draft  Site-Wide 

Environmental  Impact  Statement — 
Presentation  by  Tami  Toops,  DOE- 
Kirtland  Area  Office 

8:10  p.m.    New  Membership 

Applications— Vote— Hubert  Joy, 
Chair 

8:25  p.m.    High  School  and  College 
Students  as  Members  Discussion — 
Hubert  Joy,  Chair 

8:40  p.m.    New/Other  Business 
8:50  p.m.    PubUc  Comments 
9:00  p.m.    Adjourn 

A  final  agenda  will  be  available  at  the 
meeting  Wednesday,  January  20. 1999. 

Public  Participation 

The  meeting  is  open  to  the  public. 
Written  statements  may  be  filed  with 
the  Committee  either  before  or  after  the 
meeting.  Individuals  who  wish  to  make 
oral  statements  pertaining  to  agenda 
items  should  contact  Mike  Zamorski's 
office  at  the  address  or  telephone 
number  listed  above.  Requests  must  be 
received  5  days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  in  the  agenda. 
The  Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  pubUc  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments. 

Minutes 

The  minutes  of  this  meeting  will  be 
available  for  public  review  and  copying 
at  the  Freedom  of  Information  Public 
Reading  Room,  lE-190.  Forrestal 
Building,  1000  Independence  Avenue. 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Mike 
Zamorski,  Department  of  Energy 
Kirtland  Area  Office,  P.O.  Box  5400, 
Albuquerque,  NM  87185,  or  by  calling 
(505)  845-4094. 

Issued  at  Washington,  DC  on  December  18, 
1998. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

(FR  Doc.  98-34319  Filed  12-24-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Offica  of  Scianc*;  Fusion  Energy 
Sciences  Advisory  Committee 

AGENCY:  Department  of  Energy. 
action:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 

the  Federal  Advisory  Committee  Act 

(Public  Uw  92-463.  86  Stat.  770), 

notice  is  given  of  a  meeting  of  the 

Fusion  Energy  Sciences  Advisory 

Committee. 

DATES:  Wednesday,  January  13. 1999. 

1:00  p.m.  to  6:00  p.m.,  Thursday, 

January  14. 1999, 8:30  a.m.  to  6:00  p.m., 

and  Friday.  January  15, 1999, 8:30  a.m. 

to  12:00  noon. 

ADDRESSES:  Crowne  Plaza  Pleasanton. 

11950  Dublin  Canyon  Road,  Pleasanton, 

California  94588. 

FOR  FURTHER  INFORMATION  CONTACT: 

Albert  L.  Opdenaker,  m.  Executive 

Assistant,  Office  of  Fusion  Energy 

Sciences,  U.S.  Department  of  Energy, 

Germantown,  MD  20874.  Telephone: 

301-903-4941. 

SUPPI^MEffTARY  MFORMATKW: 

Purpose  of  the  Meeting 

The  major  purposes  of  this  meeting 
are  to  review  the  Panel  report  on  the 
opportimities  and  requirements  of  a 
fusion  energy  sciences  program, 
including  the  technical  requirements  of 
a  fusion  energy  program;  to  discuss  how 
to  proceed  with  a  program  review;  to 
review  reconunendations  for 
maximizing  effectiveness  of 
intematioiial  collaborations;  to  discuss 
the  possibility  of  the  U.S.  hosting  the 
2004  International  Atomic  Energy 
Agency  (IAEA)  meeting;  to  hear 
presentations  on  the  fusion  programs  at 
Lawrence  Berkeley  National  Laboratory 
(LBNL)  and  Lawrence  Livermore 
National  Laboratory  (LLNL);  and  to  visit 
the  facilities  at  LLNL. 

Tentative  Agenda 

Wednesday,  January  13, 1999 

1:00  p.m.    Opening  Remarks 
1:10  p.m.    Discuss 

Panel  Report 

Program  Review 

International  Collaborations 

2004  IAEA  Meeting 

LLNL  and  LBNL  Programs 
5:30  p.m.    Public  Comments 
6:00  p.m.    Adjourn 

Thursday,  January  14. 1999 

8:30  a.m.    Visit  LLNL 

1:30  pjn.    Continue  Discussions 

6:00  p.m.    Adjourn 

Friday,  January  15, 1999 

8:30  a.m.    Continue  Discussions 


12:00  noon    Adjourn 
Public  Participation 

The  meeting  is  open  to  the  public. 
Written  statements  may  be  filed  with 
the  Committee  either  before  or  after  the 
meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  pertaining 
to  agenda  items  should  contact  Albert  L. 
Opdenaker  at  301-903-6584  (fax)  or 
albert.opdenaker@science.doe.gov  (e- 
mail).  Requests  to  make  oral  statements 
must  be  received  5  days  prior  to  the 
meeting;  reasonable  provision  will  be 
made  to  include  the  statement  in  the 
agenda.  The  Chairperson  of  the 
Committee  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business. 

Minutes 

The  minutes  of  this  meeting  will  be 
available  for  public  review  and  copying 
within  30  days  at  the  Freedom  of 
Information  Public  Reading  Ro<Mn,  I- 
190,  Forrestal  Building.  1000 
Independence  Avenue,  S.W., 
Washington,  D.C.,  between  9:00  a.m. 
and  4:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  at  Washington,  D.C  on  December 
22. 1998. 

Rachel  M.  SsbimI. 

Deputy  Advisory  Committee  Management 
Officer. 

|FR  Doc.  98-34320  Filed  12-24-98;  8:45  am) 
BNJJNQ  oooE  Mse-ei-r 


DEPARTMENT  OF  ENERGY 

Office  of  Enorgy  Efficiency  and 
Renowablo  Energy 

State  Energy  Program  Special  Projects 
Financial  Assistance 

AGENCY:  Office  of  Energy  Efficiency  and 

Renewable  Energy.  Department  of 

Energy. 

ACTION:  Notice  for  1999  State  Energy 

Program  Special  Projects. 

SUMMARY:  As  options  offered  under  the 
State  Energy  Program  (SEP)  for  fiscal 
year  1999.  the  Office  of  Energy 
Efficiency  and  Renewable  Energy  is 
announcing  the  availability  of  financial 
assistance  to  States  for  a  group  of 
special  project  activities.  Fimding  is 
being  provided  by  a  number  of  end-use 
sector  programs  in  the  Office  of  Energy 
Efficiency  and  Renewable  Energy.  States 
may  apply  to  undertake  any  of  the 
projects  being  ofiiered  by  these 
programs.  States  will  be  awarded 
separate  grants  for  special  projects,  to  be 
carried  out  in  conjunction  with  their 
efforts  under  SEP.  The  special  projects 


funding  and  activities  are  tracked 
separately  so  that  the  end-use  sector 
programs  may  follow  the  progress  of 
their  projects. 

Tha  projects  must  meet  the  relevant 
requirements  of  the  program  providing 
the  funding,  as  well  as  of  SEP,  as 
specified  in  the  program  guidance/ 
solicitation.  Among  the  goals  of  the 
special  projects  activities  are  to  assist 
States  to:  accelerate  deployment  of 
energy  efficiency  and  renewable  energy 
technologies;  facilitate  the  acceptance  of 
emerging  and  underutilized  energy 
efficiency  and  renewable  energy 
technologies;  and  increase  the 
resp<msiveness  of  fsderally  funded 
tedmology  development  efforts  to 
private  sector  needs. 
DATES:  The  program  guidance/ 
solicitation  will  be  available  on 
December  28, 1998.  Applications  must 
be  received  by  April  1, 1999. 
ADDRESSES:  Ms.  Faith  Lambert,  U.S. 
Department  of  Energy  Headquarters. 
1000  Independence  Avenue.  SW. 
Washington,  DC  20585,  (202)  586-2319. 
for  refenal  to  the  appropriate  DOE 
Regional  Support  Office. 
FOR  FURTHER  MFORMATION  CONTACT:  Ms. 
Faith  Lambert,  U.S.  Department  of 
Energy  Headquarters,  1000 
Independence  Avenue,  SW, 
Washington.  DC  20585.  (202)  586-2319, 
for  refenal  to  the  appropriate  DOE 
Regional  Support  Office. 
SUPPt^MENTARY  INFORMATION:  Fiscal  year 
1999  is  the  fourth  year  special  project 
activities  are  funded  in  conjunction 
with  the  State  Energy  Program  (10  CFR 
part  420).  Most  of  these  State-oriented 
special  projects  are  related  to  or  based 
on  similar  efforts  that  have  been  funded 
separately  by  the  various  DOE  end-use 
sector  programs  that  are  now  providing 
funding  for  these  optional  SEP 
activities. 


Availability  of  FiMial  Year  1999  Funds 

With  this  publication.  DOE  is 
announcing  the  availability  of 
$13,800,000  in  financial  assistance 
funds  for  fiscal  year  1999.  The  awards 
will  be  made  through  a  competitive 
process.  The  end-use  sector  programs 
that  are  participating  in  the  SEP  special 
projects  for  fiscal  year  1999,  with  the 
estimated  amount  of  funding  available 
for  each,  are  as  follows: 

•  Clecai  Gties/Ahemative  Fuels/ 
Advanced  Vehicle  Technologies/: 
Accelerating  the  introduction  and 
increasing  the  use  of  alternative  fuels 
and  alternative  fueled  vehicles  through 
the  development  of  infrastructure  and 
clean  corridora,  and  promoting  the  use 
of  advanced  transportation  tedmologies 
($2,700,000). 
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•  Federal  Energy  Management 
^  rogram:  Developing  Federal/State 
)  irtnerships  to  increase  technical 
I :  ipability  and  funding  for  energy 
e  ficiency.  renewable  energy,  and  water 
conservation  measures  for  Federal  and 
State  buildings  ($950,000). 
j  •  Industrial  Technologies:  Improving 
^neigy  efBciency,  environmental 
performance,  and  productivity  of 
materials  and  process  industries  by 
developing  and  delivering  advanced 
science  and  technology  options  to:  (1) 
lower  raw  material  and  depletable 
Miergy  use  per  unit  of  output;  (2) 
improve  labor  and  capital  productivity: 
aid  (3)  reduce  the  generation  of  wastes 
9»d  pollutants  ($2,800,000). 

[•  nebuild  America:  Helping 
community  and  regional  partnerships 
improve  commercial  and  multiCamily 
bi^lding  ener^  efficiency  ($1,250,000). 
I  ;•  Codes  and  Standards:  Supporting 
States'  actions  to  update,  implement, 
and  enforce  residential  and  commercial 
b«ilding  energy  codes  ($4,200,000). 
1  !•  Home  Energy  Ratings  Systems: 
Pioviding  incentive  funding  to  support 
State  actions  to  overcome  barriers  to 
ilttproving  the  energy  efficiency  of 
rajsidences  through  the  use  of  Home 
Biogy  Ratings  Systems  and  related 
activities  ($250,000). 

•  Remote  Applications  of  Solar  and 
Renewable  Energy:  Supporting  State 
atitions  to  design,  purchase,  and  install 
solar  and  renewable  energy  technologies 
in  remote  areas  where  they  would 
displace  or  avoid  the  use  of  diesel  fiiel 
cr  gasoline  ($1,000,000). 

•  Soiar  rherma/ Pro/ects:  Identifying 
potential  partners  for  the  field 
validation  and  operation  of  a 
concentrating  solar  power  system  and 
the  investigation  of  the  benefits  and 
design  of  a  residential  size 
cbpicentrating  solar  power  system 
(i60,000). 

\p  Biomass  Power  Program: 
Identifying  low-cost  project 
ok  portunities  for  the  introduction  and 
UK  lization  of  biomass  power 
tf  :hnologie8  and  biomass  energy 
feedstocks  ($200,000). 

!►  Small  Wind  Turbine  Field 
Verification:  Supporting  State  actions  to 
design,  purchase,  and  install  small  wind 
energy  systems  to  verify  the  viability  of 
svch  systems  to  produce  electricity  to 
aji^ent  or  replace  electricity  available 
fiiknn  grids  or  direct  generation 
($200,000). 

j  f  Million  Solar  Roofs:  Providing 
ii^^entive  funding  to  support  State  and 
c^lnmunity  partnerships  under  the 
Million  Solar  Roofis  Initiative  whose 
g0«l  is  to  install  solar  energy  systems  on 
one  million  U.  S.  buildings  by  2010 
(floo.ooo). 


•  Geothermal  Heat  Pumps  for  Energy 
Smart  Schools:  Supporting  programs  to 
^PP^y  geothermal  heat  pump  technology 
in  sdiools.  ($200,000). 

Restricted  Eligibility 

EUgible  applicants  for  purposes  of 
funding  under  this  program  are  limited 
to  the  50  States,  the  District  of 
Colmnbia,  Puerto  Rico,  and  any  territory 
or  possession  of  the  United  States, 
specifically,  the  State  enei^gy  or  other 
agency  responsible  for  administering  the 
State  Energy  Program  pursuant  to  10 
CFR  part  420.  For  convenience,  the  term 
State  in  this  notice  refers  to  all  eligible 
State  applicants. 

The  Catalog  of  Federal  Domestic 
Assistance  number  assigned  to  the  State 
Energy  Program  is  81.041. 

Requirements  for  cost  sharing 
contributions  wiU  be  addressed  in  the 
program  guidance/solicitation  for  each 
special  project  activity,  as  appropriate. 
Cost  sharing  contributions  beyond  any 
required  percentage  are  desirable. 

Any  application  must  be  signed  by  an 
authorized  State  official,  in  accordance 
with  the  program  guidance/solicitation. 

Evaluadmi  Review  and  Criteria 

A  first  tier  review  for  completeness 
will  occur  at  the  appropriate  DOE 
Regional  Support  Office.  Applications 
found  to  be  complete  will  undergo  a 
merit  review  process  by  panels 
comprised  of  members  representing  the 
participating  end-use  sector  program  in 
DOE'S  Office  of  Energy  Efficiency  and 
Renevrable  Energy.  The  end-use  sector 
offices  select  projects  for  funding. 

The  Office  of  State  and  Community 
PrograiJts  then  recommends  project 
allocations  to  the  Assistant  Secretary  for 
Energy  Efficiency  and  Renewable 
Energy  for  final  determination.  DOE 
reserves  the  right  to  fimd,  in  whole  or 
in  part,  any,  all  or  none  of  the 
applications  submitted  in  response  to 
this  notice. 

More  detailed  information  is  available 
fit>m  the  U.S.  Department  of  Energy 
Headquarters  at  (202)  586-2319. 

Issued  in  Washington,  DC,  on  December 
21, 1998. 

DuiW.RaidMr. 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

(FR  Doc.  98-34321  Filed  12-24-98;  8:45  am] 

MUMQ  COM  MS»41-P 


DEPARTMENT  OF  ENERGY 

Federal  Enargy  Regulatory 
Commiaalon 

[Doctot  No.  ER90-83O-OOOI 

Merrill  Lynch  Capital  Servicee.  Inc.; 
Notice  of  niing 

December  21, 1998. 

Take  notice  that  on  December  9, 1999, 
Merrill  Lynch  Capital  Services,  Inc. 
(MLCS),  tendered  for  filing  Attachment 
No.  1,  to  its  E)ecember  4, 1998, 
application  in  the  above-referenced 
docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  and 
protests  shoiild  be  filed  on  or  before 
December  31, 1998.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
tqken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

LiiiwoodA.WatBoii.Jr..    > 
Acting  Secretary. 

(FR  Doc  98-34216  Filed  12-24-48;  8:45  am) 
■LUNQ  CODE  triT-ei-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatoiy 
Commiaalon 

[Doctot  No.  CP90-1  IS-OOCq 

National  Fuel  Qaa  Supply  Cotporatlon; 
Nottoe  of  Application  To  Abandon 

December  21, 1998. 

Take  notice  that  on  December  15, 
1998,  National  Fuel  Gas  Transmission 
Corporation  (Naticmal  Fuel).  10 
Lafayette  Square.  BufEalo.  New  Ycwk 
14203.  filed  under  Section  7(b)  of  the 
natural  Gas  Act.  for  authority  to 
abandon  in  place,  4.8  miles  of  8-inch 
pipeline  known  as  Line  Z-54(S)  located 
in  Steuben  County,  New  York  all  as 
more  fully  described  in  the  appUcation 
on  file  Mrith  the  Commission  and  open 
to  public  inspection. 

National  Fuel  wants  to  retire  Line  Z- 
54(S)  because  of  its  age  and  condition. 
National  Fuel  states  that  fhe  pipeline 
was  constructed  and  placed  in  service 
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in  1945  and  is  now  deteriorated. 
National  Fuel  notes  that  abandonment 
will  not  effect  its  services  because  the 
parallel  Line  Z-20(S)  has  enough 
capacity  to  maintain  current  delivery 
volumes  from  its  Tuscarora  Storage 
Field. 

Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
11, 1999.  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.  Washington.  DC  20426.  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  Protesters  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  %vithin  the  time  required,  or  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  permission  and 
approval  of  the  proposed  abandonm«it 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  imless  otherwise  advised,  it  will  be 
imnecessary  for  National  Fuel  to  appear 
or  be  represented  at  the  hearing. 
Linwood  A.  Watsmi,  Jr., 
Acting  Secretary. 

(FR  Doc  98-34215  Filed  12-24-98;  8:45  am] 
MLUNQ  COOC  •MT-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  ER9&-4608-000] 

PPAL  EnergyPlus  Company;  Notice  of 
Issuance  of  Order 

December  21. 1998. 

PP&L  EnergyPlus  Company  (PP&L 
EnergyPlus),  a  wholly-owned  subsidiary 
of  PP&L,  Inc.,  filed  an  application 
requesting  that  the  Commission  grant  it 
authority  to  charge  market-based  rates 
for  wholesale  sales  of  energy  and 
capacity,  and  for  certain  waivers  and 
authorizations.  In  particular,  PP&L 
EnergyPlus  requested  that  the 
Commission  grant  blanket  approval 
imder  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liabilities  by  PP&L  EnergyPlus.  On 
December.l7, 1998,  the  Commission 
issued  an  Order  Conditionally 
Accepting  For  Filing  Proposed  Market- 
Based  Rates  For  Power  Sales  And 
Reassignment  Of  Transmission  Rights 
(Order),  in  the  above-docketed 
proceeding. 

The  Commission's  December  17, 1998 
Order  granted  the  request  for  blanket 
approval  under  Part  34,  subject  to  the 
conditions  foimd  in  Ordering 
Parasraphs  (D),  (E),  and  (G): 

(D)  Within  30  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  Commission's  blanket 
approval  of  issuances  of  securities  or 
assumptions  of  liabilities  by  PP&L 
EnergyPlus  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  18  CFR  385.211 
and  385.214. 

(E)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  03)  above,  PP&L  EnergyPlus 
is  hereby  authorized  to  issue  securities 
and  assume  obligations  and  liabilities  as 
guarantor,  indorser.  surety  or  otherwise 
in  respect  of  any  seciuity  of  another 
person;  provided  that  such  issue  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  PP&L 
EnergyPlus,  compatible  with  the  public 
interest,  and  reasonably  necessary  or 
appropriate  for  such  purposes. 

(G)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of 
PP&L  EnergyPlus'  issuances  of 
securities  or  assumptions  of  liabilities 


Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  January 
19, 1999. 

Copies  of  the  full  text  of  the  Order  are 
available  bom  the  Commission's  Public 
Reference  Branch.  888  First  Street,  N.E., 
Washington,  D.C.  20426. 
Linwood  A.  Wataon,  Jr., 
Acting  Secretary. 

[FR  Doc.  98-34217  Filed  12-24-98;  8:45  am] 
MUiNQ  COOC  (nr-ai-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


(Dockat  No.  ER9S-257-016,  et  al.] 

Industrial  Gas  &  Electric  Company,  at 
al.;  Electric  Rate  and  Corporate 
Regulation  Rllngs 

December  16, 1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Industrial  Gas  &  Electric  Sorvices 
Company 

[Docket  Na  ER95-257-016] 

Take  notice  that  on  December  10, 
1998,  the  above-mentioned  power 
marketer  filed  a  quarterly  report  with 
the  Commission  in  the  above-mentioned 
proceeding  for  information  only.  This 
filing  is  available  for  public  inspection 
and  copying  in  the  Public  Reference 
Room  or  on  the  internet  under  Records 
Information  Management  System 
(RIMS)  for  viewing  and  downloading. 

2.  Southwestern  Electric  Cooperative, 
Inc.  V.  Soyland  Power  Cooperative,  Inc. 

[Docket  No.  EL99-14-000] 

Take  notice  that  on  December  8, 1998, 
Southwestern  Electric  Cooperative,  Inc. 
(Southwestern)  submitted  a  complaint 
against  Soyland  Power  Cooperative,  Inc. 
(Soyland).  Southwestern  alleges  that 
Soyland  violated  the  Withdrawal 
Agreement  between  the  parties  by 
charging  Southwestern  for  amounts  in 
excess  of  the  actual  cost  to  Soyland 
associated  with  Southwestem's 
withdrawal  from  membership  in 
Soyland.  Southwestern  also  alleges  that 
Soyland  overcharged  Southwestern  for 
energy  sales  under  two  short-term 
power  sales  arrangements. 

Conunent  date:  January  7, 1999,  in 
accordance  vdth  Standard  Paragraph  E 
at  the  end  of  this  notice.  Answers  to  the 
Complaint  are  also  be  due  on  January  7, 
1999. 
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3.  American  Electric  Power  Service 
Corporation  and  Central  and  South 
West  Services,  Inc. 

(Docket  No.  ER98-2786-002] 

Take  notice  that  on  December  10, 
1998,  American  Electric  Power  Service 
Corporation  and  Central  and  South  West 
Services,  Inc.,  on  behalf  of  the  Operating 
Companies  of  the  American  Electric 
Power  (AEP)  system  and  the  Central  and 
Southwest  (CSW)  system,  submitted  for 
filing  a  proposed  amendment  to  Section 
11  (Creditworthiness)  of  the  Open 
Access  Transmission  Tariff  filed  in 
Docket  No.  ER98-2786-000.  The 
amendment  is  being  filed  in  compliance 
with  Ordering  Paragraph  C  of  the 
Commission's  November  10, 1998  Order 
Accepting  for  Filing  and  Suspending 
noposed  Tariffs  and  Agreements, 
bonsoUdating  Dockets  and  Establishing 
Hearing  Procedures  in  the  above- 
referenced  dockets,  85  FERC 1 61,201 
[1998). 

Copies  of  the  filing  have  been  served 
upon  all  participants  in  the  above 
dockets.  AEP  and  CSW  request  that  the 
intendment  become  effective  on  the 
sffective  date  of  the  Open  Access 
rtansmission  Tariff. 

Comment  date:  January  11, 1999,  in 
iccordance  with  Standard  Paragraph  E 
It  the  end  of  this  notice. 

I.  Allegheny  Power  Service  Corp.  on 
Behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
:k>mpany,  and  West  Penn  Power 
ilompany 

Docket  Nos.  ER98-3926-000  and  ER98- 
1357-000  (not  consolidated)  ] 

Take  notice  that  on  December  11, 
1998,  Allegheny  Power  Service 
}oiporation,  on  behalf  of  Monongahela 
•Ower  Company,  The  Potomac  Edison 
^mpany,  and  West  Penn  Power 
Company  (Allegheny.  Power)  tendered 
for  filing  fully  executed  Network 
Operating  Agreements  and  Open  Access 
Transmission  Tariff  Service  Agreements 
With  the  aty  of  Hagerstown,  Maryland, 
ihe  Towns  of  Thurmont  and 
Williamsport,  Maryland,  and  the  Town 
bf  Front  Royal,  Virginia  ("Qty  and 
Towns").  Allegheny  Power  states  that 
jhese  executed  agreements  replace 
previously  filed  unexecuted  agreements 
^d  reflect  rates  for  low  voltage  and 
primary  voltage  wholesale  delivery 
lervioes  and  other  changes  as  agreed  to 
\a  the  Stipulation  and  Agreement  filed 
6n  December  11, 1998  in  Docket  No. 
:98-2048-000. 

Allegheny  Power  has  requested 
irmission  to  place  these  changes  into 
I  iCfect  on  December  12, 1998. 


Comment  date:  December  31, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Select  Energy,  Inc. 

[Docket  No.  ER99-14-000I 

Take  notice  that  on  December  11. 
1998,  Select  Energy,  Inc.,  (Select), 
tendered  for  filing  a  revised  Code  of 
Conduct  made  in  compliance  to  the 
Commission's  order  issued  on 
November  21, 1998,  in  the  above 
referenced  docket. 

Comment  date:  January  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Entergy  Services,  Inc. 

(Docket  No.  ER99-484-O00] 

Take  notice  that  on  December  11, 
1998,  Entergy  Services,  Inc.,  on  behalf  of 
Entergy  Arkansas.  Inc.,  Entergy  Gulf 
States,  Inc.  (EOS),  Entergy  Louisiana, 
Inc.,  Entergy  Mississippi,  Inc..  and 
Entergy  New  Orleans,  hic.,  (collectively, 
the  Entergy  Operating  Companies), 
tendered  for  filing  an  amendment  to  its 
filing  of  the  Letter  Agreement  between 
Entergy  Services,  Inc.,  and  Cajun 
Electric  Power  Cooperative,  Inc.,  for  the 
installation  of  a  new  delivery  point  off 
of  EGS's  69  KV  Une  No.  206. 

Comment  date:  January  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Entergy  Services,  Inc. 

(Docket  No.  ER99-486-000) 

Take  notice  that  on  December  11, 
1998,  Entergy  Services,  Inc.,  on  behalf  of 
Entergy  Arkansas,  Inc..  Entergy  Gulf 
States,  Inc.  (EGS),  Entergy  Louisiana, 
Inc.,  Entergy  Mississippi,  Inc.,  and 
Entergy  New  Orleans,  Inc.,  (collectively, 
the  Enterg}'  Operating  Companies), 
tendered  for  filing  an  amendment  to  its 
filing  of  the  Letter  Agreement  between 
Enteigy  Services,  Inc.,  and  Cajun 
Electric  Power  Cooperative,  Inc.,  for  the 
installation  of  a  new  delivery  point  off 
of  EGS's  69  KV  Line  No.  230,  servicing 
Warren  Petroleum. 

Comment  date:  January  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Entor^gy  Services,  Inc. 

(Docket  No.  ER99-519-O0OI 

Take  notice  that  on  December  11, 
1998,  Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.,  Entei^gy  Gulf  States,  Inc., 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orleans,  kic.  (collectively,  the  Entei^ 
Operating  Companies),  tendered  for 
filing  an  amendment  to  the  filing  of  the 
Letter  Amendment  (dated  August  19, 


1998)  to  the  Capacity  and  Energy  Letter 
Agreement  between  Entergy  Services, 
Inc.,  and  Sam  Raybum  G&T  Electric 
Cooperative,  Inc. 

Comment  date:  January  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Entergy  Services,  Inc. 

[Docket  No.  ER99-520-0O0I 

Take  notice  that  December  11, 1998, 
Entei]gy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy  Gulf 
States,  Inc.  tendered  for  filing  an 
amendment  to  the  filing  of  the  First 
Amendment  to  the  Agreement  for 
Special  Requirements  Wholesale 
Electric  Service  between  Entergy  Gulf 
States,  Inc.  and  East  Texas  Electric 
Cooperative,  Sam  Raybum  G*T  Electric 
Cooperative,  Inc.,  and  Tex-La  Electric 
executed  on  August  21, 1998. 

Comment  date:  December  31, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Entergy  Services,  Inc. 

[Docket  No.  ER99-606-000) 

Take  notice  that  on  December  11, 
1998,  Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Enteigy 
Arkansas,  Inc.  (EAI),  tendered  for  filing 
an  amendment  to  the  filing  of  the  Fifth 
Amendment  to  the  Power  Agreement 
between  EAI  and  the  City  of  North  Little 
Rock.  Arkansas,  filed  on  November  16, 
1998. 

Comment  date:  January  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Entergy  Services,  Inc. 

(Docket  No.  ER99-619-O00] 

Take  notice  that  on  December  11, 
1998,  Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Enteigy 
Arkansas,  Inc.,  tendered  for  filing  an 
amendment  to  filing  of  the  First 
Amendment  to  the  Agreement  for 
Wholesale  Power  Service  between 
Enteigy  Arkansas,  Inc..  and  the  City  of 
Prescott,  Arkansas. 

Comment  date:  January  4. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  endof  this  notice. 

12.  Entergy  Services,  Inc. 

[Docket  No.  ER99-635-000) 

Take  notice  that  on  December  11, 
1998,  Enteigy  Services.  Inc.  (Entergy 
Services),  on  behalf  of  Enteigy  Gulf 
States,  Inc.,  tendered  for  filing  an 
amendment  to  the  filing  of  three  Letter 
Amendments  to  the  Agreements  for 
Wholesale  Electric  Service  between 
Entergy  Gulf  States  UtiUties,  Inc.,  and 
the  Cities  of  Caldwell,  Kirbyville  and 
Newton,  Texas. 
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Comment  date;  January  4, 1999,  in 
accordance  with  Standard  Para^ph  E 
at  the  end  of  this  notice. 

13.  Southwestern  Public  Service 
Company 

(Docket  No.  ER99-797-O00) 

Take  notice  that  on  December  11 , 
1998,  Southwestern  Public  Service 
Company  (Southwestern)  amended  its 
filing  of  a  proposed  Power  Sale 
Agreement  (Agreement)  with  e  prime, 
Inc.  in  order  to  provide  a  complete  copy 
of  the  Agreement. 

Southwestern  requests  that  the 
Agreement  become  effective  on  January 
1, 1999. 

Comment  date:  December  31, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Maine  Electric  Power  Company 

[Docket  No.  ER99-613-0001 

Take  notice  that  on  December  14, 
1998,  Maine  Electric  Power  Company 
(MEPCO),  tendered  for  filing  a  service 
agreement  for  Short  Term  Firm  Point-to- 
Point  Transmission  Service  entered  into 
with  Energy  Atlantic,  LLC.  Service  will 
be  provided  pursuant  to  MEPCO's  Open 
Access  Transmission  Tariff,  designated 
rate  schedule  MEPCO— FERC  Electric 
Tariff,  Original  Volume  No.  1,  as 
supplemented. 

Comment  date:  January  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  New  Century  Services,  Inc. 

(Docket  No.  ER99-879-000] 

Take  notice  that  on  December  11, 
1998,  New  Century  Services,  Inc.,  on 
behalf  of  Cheyenne  Light,  Fuel  and 
Power  Company,  Public  Service 
Company  of  Colorado,  and 
Southwestern  Public  Service  Company 
(collectively  Companies),  tendered  for 
filing  a  Service  Agreement  under  their 
Joint  Open  Access  Transmission  Service 
Tariff  for  Non-Firm  Point-to-Point 
Transmission  Service  between  the 
Companies  and  Ameren  Services 
Company. 

Comment  dtite:  January  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Wisconsin  Power  &  Light  Company 

[Docket  No.  ER99-880-000] 

Take  notice  that  on  December  11, 
1998,  Wisconsin  Power  &  Light 
Company  (WPL),  tendered  for  filing  a 
Service  Agreement,  Certificate  of 
Concurrence  and  a  Certificate  of 
Cancellation,  all  with  the  City  of 
Stoughton.  WPL  states  that  this  S«rvice 
Agreement  replaces  Rate  Schedule 
FERC  No.  115.  Service  under  the  new 


Agreement  will  be  provided  in 
accordance  with  WPL's  Bulk  Power 
Sales  Tariff. 

WPL  requests  an  effective  date  of 
January  1, 1999. 

WPL  indicates  that  copies  of  the  filing 
have  been  provided  to  the  City  of 
Stoughton  and  to  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  January  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Ameren  Services  Company 

(Docket  No.  ER99-«81-000l 

Take  notice  that  on  December  11. 
1998,  Ameren  Services  Company  (ASC), 
tendered  for  filing  a  Service  Agreement 
for  Firm  Point-to-Point  Transmission 
Services  between  ASC  and  Louisville 
Gas  &  Electric  Company  (LG&E).  ASC 
asserts  that  the  purpose  of  the 
Agreement  is  to  permit  ASC  to  provide 
transmission  service  to  LG&E  piu^uant 
to  Ameren 's  Open  Access  Transmission 
Tariff  filed  in  Docket  No.  ER96-677- 
004. 

ASC  requests  that  as  directed  in  the 
Commission's  Order  No.  888,  the 
Service  Agreement  be  allowed  to 
become  effective  November  30, 1998, 
the  date  for  said  agreement. 

Comment  date:  January  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Ameren  Services  Ccmipany 

(Docket  No.  ER99-882-000] 

Take  notice  that  on  December  11, 
1998,  Ameren  Services  Company  (ASC), 
tendered  for  filing  a  Service  Agreement 
for  Non-Firm  Point-to-Point 
Transmission  Service  between  ASC  and 
Louisville  Gas  &  Electric  Company 
(LG&E).  ASC  asserts  that  the  purpose  of 
the  Agreement  is  to  permit  ASC  to 
provide  transmission  service  to  LG&E 
pursuant  to  Ameren's  Open  Access 
Transmission  Tariff  filed  in  Docket  No. 
ER96-677-004. 

ASC  requests  that  as  directed  in  the 
Commission's  Order  No.  888,  the 
Service  Agreement  be  allowed  to 
become  effective  November  30, 1998, 
the  date  for  said  agreement. 

Comment  date:  January  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.PP&L,Inc. 

[Docket  No.  ER99-883-000| 

Take  notice  that  on  December  11, 
1998,  PP&L,  Lie.  (PP&L),  tendered  for 
filing  a  Service  Agreement  dated 
December  4, 1998,  with  Allegheny 
Electric  Cooperative  Inc.  (Allegheny), 
uiiuer  i^f&L  s  Market-Based  Rate  and 
Resale  of  Transmission  Rights  Tariff, 


FERC  Electric  Tariff,  Volume  No.  5.  The 
Service  Agreement  adds  Allegheny  as 
an  eligible  customer  tmder  the  Tariff. 

PP&L  requests  an  effective  date  of 
December  11. 1998,  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  Allegheny  and  to 
the  Pennsylvania  Public  Utility 
Conmiission. 

Comment  date;  January  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Allegheny  Power  Service 
Corporation,  on  behalf  of  Monongahela 
Power  Co.,  Ilie  Potomac  Edison 
Company,  and  West  Penn  Power 
Company  (Allegheny  Power) 

(Docket  No.  ER99-884-000] 

Take  notice  that  on  December  11. 

1998,  Allegheny  Power  Service 
Corporation  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  tendered 
for  filing  an  Amendment  No.  3,  to  its 
Standard  Generation  Service  Rate 
Schedule  seeking  authorization  to  sell 
ancillary  services  at  cost-based  rates. 

Allegheny  Power  requests  a  January  1. 

1999.  effective  date  for  this  amendment. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission. 

Comment  date;  January  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  New  Century  Services,  Inc. 

(Docket  No.  ER99-885-KXW) 

Take  notice  that  on  December  11, 
1998,  New  Century  Services,  Inc.,  on 
behalf  of  Cheyenne  Light,  Fuel  and 
Power  Company,  Public  Service 
Company  of  Colorado,  and 
Southwestern  Public  Service  Company 
(collectively  Companies),  tendered  for 
filing  a  Service  Agreement  under  their 
Joint  Open  Access  Transmission  Service 
Tariff  for  Firm  Point-to-Point 
Transmission  Service  between  the 
Companies  and  Ameren  Services 
Company. 

The  Companies  request  that  the 
Agreement  be  made  effective  on 
December  2, 1998. 

Comment  "^ate;  January  4, 1999,  in 
dccurdance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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:  2.  Duke  Electric  Transmission,  a 
I  {vision  ef  Dnke  Enei^gy  Corporation 

I  Socket  No.  ER99-886-000) 

Take  notice  that  on  December  11, 
:  998,  Duke  Electric  Transmission,  a 
I  ivision  of  Duke  Enei;gy  Corporation 
':e),  tendered  for  filing  Non-Finn 
[smission  Service  Agreements 
•A),  between  Duke  and  TransAlta 
l^ergy  Marketing  (U.S.).  Inc.,  dated  as 
bf  November  4, 1998,  and  between  Duke 
Bind  Cargill-AUiant,  LLC,  also  dated  as  of 
'November  4, 1998. 

JDuke  requests  that  the  TSA's  be  made 
elective  as  rate  schedules  as  of 
iovember  19. 1998.  In  seeking  such  an 
effective  date,  Duke  requests  a  limited 
Mraiver  of  the  Commission's  sixty-day 
n  otice  requirement. 

Comment  date:  January  4, 1999,  in 

I  xordance  with  Standard  Paragraph  E 
I :  the  end  of  this  notice. 

!  I.  Florida  Power  ft  Light  Company 

1  locket  No.  ER99-887-O0OI 

Take  notice  that  on  December  11, 
I  )98,  Florida  Power  ft  Light  Company 
1  PL),  tendered  for  filing  proposed 
i  M  irvice  agreements  with  El  Paso  Power 
i  5  srvices  Company  for  Non-Firm 
<  nmsmission  service  under  FPL's  Open 
Access  Transmission  Tariff. 

FPL  requests  that  the  proposed 
service  agreements  be  permitted  to 
become  effective  on  January  1, 1999. 

I I  FPL  states  that  this  filing  is  in 
4<xx)rdance  with  Part  35  of  the 
Cbnmiission's  Regulations. 
I  jCoimnenf  date:  January  4, 1999,  in 

accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


i  L  Alliant  Swrices  Company 

D  icket  No.  ER99-888-000] 

I  ^Take  notice  that  on  December  11, 
,  Alliant  Services  Company 
idered  for  filing  an  executed  Service 
lent  for  Network  Integration 
lission  Service  and  an  executed 
Network  Operating  Agreement, 
establishing  the  City  of  Stoughtm  as  a 
Network  Customer  under  the  terms  of 
the  Alliant  Services  Company 
tr  msmission  tariff. 

I  Alliant  Services  Company  requests  an 
onective  date  of  January  1, 1999  and, 
apcordingly,  seeks  waiver  of  the 
Qommission's  notice  requirements. 

A  copy  of  this  filing  has  been  served 
iltton  the  Public  Service  Commission  of 
>Visconsin,  the  Iowa  Utilities  Board,  the 
Illinois  Commerce  Commission  and  the 
Minnesota  Public  Utilities  Commission. 

IjCoimnent  date:  January  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


25.  RochestOT  Gas  and  Electric 
CorporaUon 

(Docket  No.  ER99-88»-000) 

Take  notice  that  on  December  1 1 , 
1998,  Rochester  Gas  and  Electric 
Corpwation  (RG&E),  tendered  for  filing 
a  Market  Based  Service  Agreement 
between  RG&E  and  Niagara  Mohawk 
Power  Corporation  on  (Ciistomer).  This 
Service  Agreement  specifies  that  the 
Customer  has  agreed  to  the  rates,  term 
and  conditions  of  RG&E's  FERC  Electric 
Rate  Schedule,  Original  Volume  No.  1 
(Power  Sales  Tariff)  accepted  by  the 
Commission. 

RG&E  requests  waiver  of  the 
Commission's  sixty  (60)  day  notice 
requirements  and  an  effective  date  of 
December  3, 1998,  for  Niagara  Mohawk 
Power  Corporation's  Service  Agreement. 

RG&E  has  served  copies  of  the  filing 
on  the  New  York  State  Public  Service 
Commission  and  on  the  Customer. 

Comment  date:  January  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  CL  Power  Sales  Fifteen,  L.L.C 

(Docket  No.  ER99-^90-0000] 

Take  notice  that  on  December  11, 
1998,  CL  Power  Sales  Fifteen,  L.L.C., 
tendered  for  filing  initial  FERC  electric 
service  tariff.  Rate  Schedule  No.  1,  and 
a  petition  for  blanket  approvals  and 
waivers  of  various  Commission 
Regulations  under  the  Federal  Power 
Act. 

Comment  date:  January  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.     . 

27.  CL  Power  Sales  Fourteen,  L.L.C 

(Docket  No.  ER9»-891-000] 

Take  notice  that  on  December  11, 
1998,  CL  Power  Sales  Fourteen,  L.L.C., 
tendered  for  filing  initial  FERC  electric 
service  tariff.  Rate  Schedule  No.  1,  and 
a  petition  for  blanket  approvals  and 
waivera  of  various  Coiiunission 
regulations  imder  the  Federal  Power 
Act. 

Comment  date:  January  4. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  CL  Power  Sales  Thirteen,  L.L.C 

(Docket  No.  ER99-892-000] 

Take  notice  that,  on  December  11, 
1998,  CL  Power  Sales  Thirteen.  L.L.C. 
tendered  for  filing  initial  FERC  electric 
service  tariff.  Rate  Schedule  No.  1,  and 
a  petition  for  blanket  approvals  and 
waivers  of  various  Commission 
regulations  under  the  Federal  Power 
Act. 

Comment  date:  December  31, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


29.  CL  Power  Sales  Twelve,  LX.C 

(Docket  No.  ER99-693-0001 

Take  notice  that,  on  December  11, 
1998,  CL  Power  Sales  Twelve,  L.LC. 
tendered  for  filing  initial  FERC  electric 
service  tariff.  Rate  Schedule  No.  1.  and 
a  petition  for  blanket  approvals  and 
waivOTS  of  various  Commission 
regulations  imder  the  Federal  Power 
Act. 

Cbininent  date:  December  31, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  CL  Power  Sales  Eleven,  L.L.C 

(Docket  No.  ER99-894-0O0I 

Take  notice  that,  on  December  11, 
1998,  CL  Power  Sales  Eleven.  L.L.C. 
tendered  for  filing  initial  FERC  electric 
service  tariff.  Rate  Schedule  No.  1.  and 
a  Petition  for  Blanket  Approvals  and 
Waivere  of  various  Commission 
regulations  under  the  Federal  Power 
Act. 

Comment  date:  December  31 ,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Allegheny  Power  Service 
Corporation,  on  behalf  of  Monongahela 
Powo*  Company,  The  Potomac  Edison 
Company,  and  West  Penn  Power 
Company 

(Docket  No.  ER9O-89S-O00J 

Take  notice  that  on  December  11, 
1998.  Allegheny  Power  Service 
Corporation,  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company,  and  West  Penn  Power 
Company  (Allegheny  Power)  tendered 
for  filing  amenc^ents  to  Section  4.2  of 
its  Power  Service  Agreements  with  the 
Qty  of  Hageretown,  Maryland,  the 
Towns  of  Thimnont  and  Williamsport, 
Maryland,  and  the  Town  of  Front  Royal, 
Vii]^a  (Qty  and  Towns).  Allegheny 
Power  states  that  the  purpose  of  these 
amendments  is  to  chuige  the  real  power 
transmission  loss  service  percentages  for 
wholesale  distribution  service  provided 
to  these  customers  to  refiect  the 
percentages  agreed  to  in  the  Stipulation 
and  Agreement  filed  on  December  11, 
1998  in  Docket  No.  ER98-2048-000. 

Allegheny  Power  has  requested 
permission  to  place  these  changes  into 
effect  on  December  12, 1998. 

Comment  date:  December  31, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  California  Independent  System 
Operator  Corporation 

(Docket  No.  ER99-B96-000I 

Take  notice  that  on  December  11, 
1998.  the  California  Independent 
System  Operator  Corporation  (ISO) 
tendered  for  filing  a  proposed 
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amendment  (Amendment  No.  13)  to  the 
ISO  Tariff.  Amendment  No.  13  would 
modify  the  ISO  Tariff  and  protocols  in 
several  respects.  The  modifications  fall 
within  four  categories  (a)  changes  to 
encourage  compliance  with  the  ISO 
Tariff,  (b)  a  change  to  eliminate  a 
problem  associated  with  the  allocation 
of  cost  responsibility  for  transmission 
capacity  that  is  associated  with  the 
allocation  of  cost  responsibility  for 
transmission  capacity  that  is  derated  in 
the  ISO's  Hour- Ahead  Market  (HA 
Market),  (c)  a  change  to  use  market 
mechanisms  to  assist  in  resolving 
overgeneration  conditions,  and  (d) 
changes  addressing  a  number  of 
miscellaneous  issues  that  have  arisen  in 
the  course  of  the  ISO's  administration  of 
the  ISO  Tariff. 

The  ISO  states  that  this  filing  has  been 
served  upon  the  Public  Utilities 
Commission  of  California,  the  California 
Energy  Commission,  the  California 
Electricity  Oversight  Board,  and  all 
parties  with  effective  scheduling 
Coordinator  Service  Agreements  under 
the  ISO  Tariff. 

Comment  date:  December  31, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  Central  Power  and  Light  Company, 
West  Texas  Utilities  Company,  Public 
Service  Company  of  Oklahoma,  and 
Southwestern  Electric  Power  Company 

(Docket  No.  ER99-8g7-000| 

Take  notice  that  on  December  11. 
1998,  Central  Power  and  Light 
Company,  West  Texas  Utilities 
Company,  Public  Service  Company  of 
Oklahoma  and  Southwestern  Electric 
Power  Company  (collectively,  the  CSW 
Operating  Companies)  submitted  for 
filing  revised  pages  to  the  CSW 
Operating  Companies'  open  access 
transmission  service  tariff. 

The  CSW  Operating  Companies  state 
that  a  copy  of  the  filing  was  served  on 
all  parties  to  Docket  No.  OA97-24-000, 
all  customers  under  the  CSW  Operating 
Companies'  currently  effective  open 
access  tariff,  the  Public  Utility 
Commission  of  Texas,  the  Oklahoma 
Corporation  Commission,  the  Louisiana 
Public  Service  Commission  and  the 
Arkansas  PubUc  Service  Commission. 

Comment  date:  December  31, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Consmners  Energy  Company 

(Docket  No.  ES98-31-O01J 

Take  notice  that  on  December  7, 1998, 
Consumers  Energy  Company 
(Consumers),  tendered  for  filing  an 
amendment  to  its  original  application  in 
this  proceeding,  under  Section  204  of 


the  Federal  Power  Act.  The  amendment 
seeks  authorization  to  issue  a  portion  of 
the  long-term  seciuities  already 
authorized  in  this  docket,  including  first 
mortgage  bonds  to  be  issued  as 
securities  for  other  long-term  issuances, 
for  general  corporate  purposes  rather 
than  solely  for  refunding  or  refinancing 
other  long-term  seciuities. 

Consumers  also  requests  a  waiver  of 
the  Commission's  competitive  bid  or 
negotiated  placement  requirements, 
under  18  CFR  34.2,  Placement  of 
Securities. 

Comment  date:  January  5, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  Public  Service  Company  of 
Colorado 

[Docket  No.  FA91-47-0021 

Take  notice  that  on  November  4, 
1998,  Pubhc  Service  Company  of 
Colorado,  tendered  for  filing  its  refund 
report  in  the  above  referenced  docket. 

Comment  date:  December  30, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 

(FR  Doc.  98-34218  Filed  12-24-98;  8:45  am) 
BiLUNQ  cooE  cnr-oi-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dockat  No.  EL99-15-000,  at  al.] 

SIthe  New  England  Holdings,  LLC  and 
SIttte  New  Boston,  LLC  v.  New  England 
Power  Pool,  and  ISO  New  England, 
Inc.,  et  al;  Electric  Rate  and  Corporate 
Regulation  Filings 

December  17. 1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Sithe  New  England  Holdings,  LLC 
and  Sithe  New  Boston,  LLC  v.  New 
England  Power  Pool,  and  ISO  New 
England,  Inc. 

(Docket  Nos.  EL99-1 5-000  and  ER99-913- 
OOOl 

Take  notice  that  on  December  15, 
1998,  Sithe  New  England  Holdings,  LLC 
and  Sithe  New  Boston,  LLC  (together, 
Sithe)  submitted  for  filing  a  Request  for 
Emergency  Relief,  Request  for 
Acceptance  of  Rate  Schedule  for  Filing, 
Petition  for  Declaratory  Order  and 
Complaint  against  NEPOOL  and  the  ISO 
New  England,  Inc.,  pursuant  to  Sections 
205  and  206  of  the  Federal  Power  Act 
(FPA)  (16  U.S.C.  §§  824d  and  824e),  and 
Rules  205,  206,  207  and  Part  35  of  the 
Commission's  Rules  and  Regulations. 

Sithe  states  that  it  has  tendered  for 
filing  an  unexecuted,  cost-based  Rate 
Schedule  for  the  provision  of  reliabiUty- 
related  electricity  services  to  NEPOOL 
and  ISO  New  England.  Sithe  further 
states  that  it  seeks  a  determination  bom. 
the  Conunission  that  certain  provisions 
of  the  NEPOOL  Agreement,  and  certain 
NEPOOL  billing  rules  and  procedures, 
are  inapplicable  to  merchant  generators 
such  as  Sithe. 

Copies  of  the  filing  were  served  on 
NEPOOL,  ISO  New  England,  Boston 
Edison  Company,  and  the 
Massachusetts  Department  of 
Telecommunications  and  Energy. 

Comment  date:  January  14, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  Answers  to  the 
Complaint  are  also  due  on  January  14, 
1999. 

2.  Alfalfa  Electric  Cooperative,  Inc. 

(Docket  No.  EL99-16-000] 

Take  notice  that  on  December  15, 
1998,  Alfalfa  Electric  Cooperative,  Inc. 
(Alfalfa  Electric)  filed  a  request  for 
waiver  of  the  requirements  of  Order 
Nos.  888  and  889  on  the  basis  that 
Alfalfa  Electric  owms  only  limited  and 
discrete  transmission  facilities  and  is  a 
small  public  utility. 
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Comment  date:  January  14, 1999,  in 

I  xordance  with  Standard  Paragraph  E 

I I  the  end  of  this  notice. 

I .  Texas  Utilities  Electric  Company 

pocket  No.  ER99-899-000] 
.Take  notice  that  on  December  14, 

1898,  Texas  UtiUties  Electric  Company 

jU  Electric),  tendered  for  filing  an 
e^cecuted  Amendment  to  Transmission 
Service  Agreement  (TSA  Amendment) 
with  Tex-La  Electric  Cooperative  of 
Texas,  hic.  for  service  under  TU 
EHectric's  Tariff  for  Transmission 
Service  To.  From  and  Over  Certain 
HVDC  Interconnections. 

1 1  TU  Electric  requests  an  effiactive  date 
^T  the  TSA  Amendment  that  will 
pbrmit  it  to  become  effective  on  or 
before  the  January  1. 1999.  service 
commencement  date  under  the  TSA 
/Amendment. 

.Accordingly,  TU  Electric  seeks  waiver 
M  the  Commission's  notice 
Miquirements. 

Copies  of  the  filing  were  served  on 
tiex-La  Electric  Cooperative  of  Texas, 
bic,  as  well  as  the  PubUc  Utility 
Cbmmission  of  Texas. 

Comment  date:  January  4, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

PacifiCoip 

ket  No.  ER99-900-000) 
Take  notice  that  on  December  14, 
ins.  PacifiCotp.  tendered  for  filing  in 
atxordance  with  18  CFR  35  of  the 
Gbmmission's  Rules  and  Regulations,  a 
revised  Facilities  Agreement  dated 
October  1. 1998,  between  SUVPP. 
Strawberry  and  PacifiCorp  providing  for 
the  construction,  ownership,  operation 
and  maintenance  of  new  equipment 
owned  by  SUVPP  installed  by 

IcifiCorp  at  Spanish  Fork  Substation. 
Copies  of  this  filing  were  supplied  to 
e  Public  Utility  Commission  of 
Oregon  and  the  Washington  Utilities 
aQd  Transportation  Commission. 

Comment  date:  January  4, 1999.  in 
arqcordance  with  Standard  Paragraph  E 
all  the  end  of  this  notice. 

a.  PacifiCoip 
(Docket  No.  ER99-901-000] 
[Take  notice  that  on  December  14. 
18.  PacifiCorp  tendered  for  filing  in 
lordance  with  18  CFR  Part  35  of  the 
tmmission's  Rules  and  Regulations. 
Kflbitual  Netting/Closeout  Agreements 
(^|etting  Agreements)  between 
BacifiCorp  and  Valley  Electric 
Association.  Inc.  (VEIA).  and  Utah 
Associated  Municipal  Power  Systems 
(UAMPS). 

!  Copies  of  this  filing  were  supplied  to 
th )  Washington  Utilities  and 


Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 
Comment  date:  January  4. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Virginia  Electric  and  Power 
Company 

(Docket  No.  ER99-902-0001 

Take  notice  that  on  December  14, 
1998,  Virginia  Electric  and  Power 
Company  filed  an  unexecuted 
Generation  Imbalance  Agreement  with 
North  Carolina  Electric  Membership 
Corporation.  This  unexecuted 
agreement  extends  the  existing 
agreement  filed  on  July  31. 1998  in 
Docket  No.  ER98-3712-O00. 

Virginia  Power  requests  an  effective 
date  for  this  agreement  of  December  9. 
1998. 

Comment  date:  January  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Vii^ginia  Electric  and  Power 
Company 

[Docket  No.  ER99-903-000) 

Take  notice  that  on  December  14. 
1998,  Virginia  Electric  and  Power 
Company  filed  an  tmexecuted 
Generation  Imbalance  Agreement  with 
Cinergy  Services.  Inc.  TTiis  imexecuted 
agreement  extends  the  existing 
agreement  filed  on  September  11. 1998 
in  Docket  No.  ER98-4519-000. 

Virginia  Power  requests  an  effective 
date  for  this  agreement  of  December  9, 
1998. 

Comment  date:  January  4, 1999,  in 
accordance  with  Standani  Paragraph  E 
at  the  end  of  this  notice. 

8.  New  Century  Services,  Inc. 

(Docket  No.  ER9»-«04-000] 

Take  notice  that  on  December  14. 
1998.  New  Century  Services.  Inc.,  on 
behalf  of  Cheyenne  Light,  Fuel  and 
Power  Company.  PubUc  Service 
Company  of  Colorado,  and 
Southwestern  Public  Service  Company 
(collectively  Companies),  tendered  for 
filing  a  Service  Agreement  under  their 
Joint  Open  Access  Transmission  Service 
Tariff  for  Long  Term  Firm  Point-to-Point 
Transmission  Service  between  the 
Companies  and  Southwestern  Public 
Service  Company — ^Wholesale  Merchant 
Function. 

The  Companies  request  waiver  of  the 
notice  requirements  to  permit  the 
Service  Agreement  to  become  effective 
January  1, 1999. 

Comment  date:  January  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


0.  Delmarva  Power  k  Light  Company 
(Docket  No.  ER99-906-000) 

Take  notice  that  on  December  14, 
1998,  Delmarva  Power  &  Light  Company 
(Delmarva  or  the  Company),  tendered 
for  filing  a  supplement  to  the  rate 
schedules  of  each  of  its  wholesale 
I>ower  supply  customers,  including  the 
Town  of  Berlin,  City  of  Seaford.  Town 
of  Clayton,  Town  of  Middletown,  Town 
of  Smyrna,  City  of  Lewes,  City  of 
Milford.  City  of  Newark,  Qty  of  New 
Castle  and  Old  Dominion  Electric 
Cooperative.  The  supplement  consists  of 
an  agreement  between  Delmarva  and  the 
customers  pursuant  to  which  Delmarva 
will  refund  to  the  customers  amounts 
received  by  Delnuura  in  settlement  of 
litigation  related  to  ouUges  at  the  Salem 
Nuclear  Generating  Station. 

Delmarva  states  that  copies  of  this 
filing  have  been  posted  and  served  upon 
each  of  the  Customer  Parties. 

Comment  date:  January  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Niagara  Mohawk  Power 
Corporation 

(Docket  No.  ERg9-907-000] 

Take  notice  that  on  December  14, 
1998,  Niagara  Mohawk  Power 
Corporation  (Niagara  Mohawk), 
tendered  for  filing  notification  that 
effective  December  25, 1998,  Rate 
Schedule  FERC  No.  237,  effective  date 
January  5, 1996,  and  any  supplements 
thereto,  filed  with  the  Federal  Energy 
Regulatory  Commission  by  Niagara 
Mohawk  Power  Corporation  is  to  be 
canceled. 

Notice  of  the  proposed  cancellation 
has  been  served  upon  KCS  Power 
Marketing,  Inc. 

Comment  date:  January  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Niagara  Mohawk  Power 
Corporation 

(Docket  No.  ER99-9O&-000I 

Take  notice  that  on  December  14, 
1998,  Niagara  Mohawk  Power 
Corporation  (Niagara  Mohawk), 
tendered  for  filing  notification  that 
effective  January  4, 1999.  Rate  Schedule 
FERC  No.  242,  effective  date  May  13. 
1996,  and  any  supplements  thereto, 
filed  with  the  Federal  Energy  Regulatory 
Commission  by  Niagara  Mohawk  Power 
Corporation  is  to  be  canceled. 

Notice  of  the  proposed  cancellation 
has  been  served  upon  PECO  Energy 
Company. 

Comment  date:  January  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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12.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER99-909-0001 

Take  notice  that  on  December  14, 
1998,  Niagara  Mohawk  Power 
Corporation  (Niagara  Mohawk), 
tendered  for  filing  notification  that 
effective  December  25, 1998.  Rate 
Schedule  FERC  No.  233,  effective  date 
November  10, 1995,  and  any 
supplements  thereto,  filed  with  the 
Federal  Energy  Regulatory  Commission 
by  Niagara  Mohawk  Power  Corporation 
is  to  be  canceled. 

Notice  of  the  proposed  cancellation 
has  been  served  upon  Industrial  Energy 
Applications. 

Conunent  date:  January  4, 1999.  in 
accordance  with  Standarid  Paragraph  E 
at  the  end  of  this  notice. 

13.  Niagara  Mohawk  Power 
CoqH>ration 

[Docket  No.  ER99-910-000] 

Take  notice  that  on  December  14. 
1998.  Niagara  Mohawk  Power 
Corporation  (Niagara  Mohawk), 
tendered  for  filing  notification  that 
effective  December  25, 1998,  Rate 
Schedule  FERC  No.  235,  effective  date 
December  15, 1995,  and  any 
supplements  thereto,  filed  with  the 
Federal  Energy  Regulatory  Commission 
by  Niagara  Mohawk  Power  Corporation 
is  to  be  canceled. 

Notice  of  the  proposed  cancellation 
has  been  served  upon  Commonwealth 
Electric. 

Comment  date:  January  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Minnesota  Power  Inc. 

(Docket  No.  ER99-91 1-000) 

Take  notice  that  on  December  14, 
1998,  Miimesota  Power  &  Light 
Company  tendered  for  filing  a  signed 
Service  Agreement  with  eadi  of  Cargill- 
Alliant,  L.L.C.,  and  Minnesota 
Municipal  Power  Agency  imder  its 
market-based  Wholesale  Coordination 
Sales  Tariff  (WCS-2)  to  satisfy  its  filing 
requirements  under  this  tariff. 

Comment  date:  January  4, 1999,  in 
accordance  with  Standarid  Paragraph  E 
at  the  end  of  this  notice. 

15.  Houston  Lighting  &  Power  Company 

(Docket  No.  ER99-912-000J 

Take  notice  that  on  December  14. 
1998,  Houston  Lighting  &  Power 
Company  (HL&P),  tendered  for  filing  an 
executed  transmission  service 
agreement  (TSA)  with  Tex-La  Electric 
Cooperative  of  Texas.  Inc..  for  Long- 
Term  Firm  Transmission  Service  imder 
HL&P's  FERC  Electric  Tariff.  Third 
Revised  Volume  No.  1,  for  Transmission 


Service  To,  From  and  Over  Certain 
HVDC  Interconnections. 

HL&P  has  requested  an  effective  date 
for  the  TSA  of  December  31, 1998. 

Copies  of  the  filing  were  served  on 
Tex-La  and  the  Public  Utifity 
Commission  of  Texas. 

Comment  date:  January  4, 1999,-  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  American  Electric  Power  Service 
Corporation 

(Docket  No.  ER99-914-000] 

Take  notice  that  on  December  IS. 
1998,  the  American  Electric  Power 
Service  Corporation  (AEPSC),  tendered 
for  filing  executed  Firm  and  Non-Firm 
Point-to-Point  Transmission  Service 
Agreements  Ameren  Services  Company, 
under  the  AEP  Companies'  Open  Access 
Transmission  Service  Tariff  (OATT). 
The  OATT  has  been  designated  as  FERC 
Electric  Tariff  Original  Volimie  No.  4, 
effective  July  9, 1996. 

AEPSC  requests  waiver  of  notice  to 
permit  the  Service  Agreements  to  be 
made  effective  for  service  billed  on  and 
after  November  20, 1998. 

A  copy  of  the  filing  was  served  upon 
the  Parties  and  the  state  utility 
regulatory  commissions  of  Indiana, 
Kentucky.  Michigan.  Ohio.  Teimessee. 
Virginia  and  West  Virginia. 

Comment  date:  January  5. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Columbus  Southern  Power 
Company 

(Docket  No.  ER99-91S-0001 

Take  notice  that  on  December  15. 
1998,  Cohmibus  Southern  Power 
Company  (CSP),  tendered  for  filing  with 
the  Commission  a  Facilities  and 
Operations  Agreement  (Agreement) 
dated  November  13, 1998,  between  CSP 
and  Buckeye  Rural  Electric  Cooperative, 
Inc.  (BREC).  and  Buckeye  Power.  Inc. 
(Buckeye).  Buckeye  has  requested  CSP 
provide  a  delivery  point,  pursuant  to 
provisions  of  the  Power  Delivery 
Agreement  between  CSP.  Buckeye.  The 
Cincinnati  Gas  &  Electric  Company.  The 
Dayton  Power  and  Light  Company. 
Monongahela  Power  Company.  Ohio 
Power  Company  and  Toledo  Edison 
Company,  dated  January  1, 1968. 

CSP  requests  an  effective  date  of 
February  10, 1999,  for  the  tendered 
agreements. 

CSP  states  that  copies  of  its  filing 
were  served  upon  Buckeye  Rural 
Electric  Cooperative  and  the  Public 
Utilities  Commission  of  Ohio. 

Comment  date:  January  5, 1999  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


18.  Southern  California  Edison 
Company 

[Docket  No.  ER99-916-000] 

Take  notice  that  on  December  15. 
1998.  Southern  California  Edison 
Company  (SCE),  tendered  for  filing  a 
change  in  rate  for  the  Transmission 
Revenue  Balancing  Account  Adjustment 
(TRBAA)  set  forth  in  its  Transmission 
Owner  Tariff  (TO  Tariff)  to  become 
effective  January  1. 1999. 

Copies  of  this  filing  were  served  upon 
the  Piiblic  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  January  5, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  American  Electric  Power  Service 
Corporation 

(Docket  No.  ER99-91 7-000] 

Take  notice  that  on  December  IS. 
1998.  the  American  Electric  Power 
Service  Corporation  (AEPSC).  tendered 
for  filing  notification  that  Ohio  Edison 
Company  and  Market  Responsive 
Energy  are  now  doing  business  as 
FirstEnergy  Corporation  and  FirstEnergy 
Trading  &  Power  Marketing.  Inc.. 
respectfully  tmder  the  Power  Sales 
Tariff  of  the  AEP  Operating  Companies 
(Power  Tariff).  The  Power  Tariff  was 
accepted  for  filing  effective  October  1. 
1995.  and  has  been  designated  AEP 
Companies'  FERC  Electric  Tariff  First 
Revised  Voliune  No.  2. 

A  copy  of  the  filing  was  served  upon 
the  Parties  and  the  State  Utility 
Regulatory  Commissions  of  Indiana. 
Kentucky,  Michigan.  Ohio.  Tennessee. 
Virginia  and  West  Virginia. 

Comment  date:  January  5. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  shotild  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
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I  lommission  and  are  available  for  public 

nspection. 

Jrnrood  A.  WatMn.  Jr.. 
.\ctmg  Secretary. 

FR  Doc.  9&-34219  Filed  12-24-98;  8:45  am] 
I  UXatO  CODE  «717-01-P 


>EPARTMENT  OF  ENERGY 

Meral  Energy  Regulatory 
I  commission 

KNo.  ER9e-3722-000,  at  al.] 
isin  Power  &  Ugtit  Company,  et 
etric  Rate  and^k>rporata 
Regulation  nilngs 

December  15, 1998. 
Take  notice  that  the  following  filings 
ive  been  made  with  the  Commission: 

;.  Wisconsin  Power  &  Light  Company 

:ket  No.  ER98-3722-000] 
Take  notice  that  on  December  10, 
[998,  Wisconsin  Power  &  Light 
;Ampany  tendered  for  filing  a 
settlement  in  the  above-referenced 
ocket. 

Conwnent  date:  December  30, 1998.  in 
:cordance  with  Standard  Paragraph  E 
the  end  of  this  notice. 

Edgar  Electric  Cooperative  Albld 
BnerStar  Power  Corporad<m 

pocket  No.  ER98-2305-001] 

I  Take  notice  that  on  December  3, 1998, 
the  above-mentioned  power  marketer 
Bled  a  quarterly  report  with  the 
Commission  in  the  above-mentioned 
proceeding  for  information  only.  This 
filing  is  available  for  pubUc  inspection 
end  copying  in  the  Public  Reference 
Room  or  on  the  internet  under  Records 
Itiformation  Management  System 

S!IMS)  for  viewing  and  downloading. 
Entei]gy  Services,  Inc. 
locket  No.  ER9S-4410-O00] 
Take  notice  that  on  December  10, 
>98,  Entergy  Services,  Inc.,  on  behalf  of 
&itergy  Arlumsas,  Inc..  Entergy  Gulf 
States,  Inc.,  Entergy  Louisiana.  Inc., 
thtergy  Mississippi.  Inc..  and  Entergy 
Mew  Orleans.  Inc.  (together  Entergy), 
tendered  for  filing  its  response  to  the 
October  21, 1998,  letter  in  the  above- 
ftferenced  docket  (Letter).  The  Letter 
Ifquested  additional  information 
^nceming  Entergy's  August  31. 1998, 
filing  of  a  proposed  amendment  to  its 
^hpen  Access  Transmission  Tariff 
((pATT).  The  amendment  revises  OATT 
Attachment  C,  Methodology  to  Assess 
Available  Transmission  Capability,  to 
cbntinue  Entergy's  practice  of  using  a 
(I ansmission  Reliability  Margin  to 


maintain  native  load  reliability  at  a  one- 
day-in-ten-year  loss  of  load  expectation. 
Comment  date:  December  30, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Public  Service  Company  of  Colorado 

[Docket  No.  ER98-4426-0011 

Take  notice  that  on  December  10, 
1998,  PubUc  Service  Company  of 
Colorado  (Public  Service)  tendered  for 
filing  information  in  compliance  with 
the  October  29, 1998,  Commission  order 
issued  in  the  above  referenced  docket. 

Comment  date:  December  30, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Consolidated  Water  Power  Company 

(Docket  No.  ER98-4512-O01] 

Take  notice  that  on  December  11. 
1998.  ConsoUdated  Water  Power 
Company,  tendered  for  filing  revisions 
to  its  FERC  Electric  Rate  Schedule  No. 
1.  in  compliance  with  the  November  27, 
1998.  order  issued  in  E)ocket  No.  ER98- 
4512-000.  The  revision  include  the 
September  9, 1998.  effective  date 
authorized  by  the  Commission. 

Comment  date:  December  31. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Commodore  Gas  Company  d/b/a 
Commodore  Electric 

(Docket  No.  ER99-719-000) 

Take  notice  that  on  December  10, 
1998,  Commodore  Gas  Company  d/b/a 
Commodore  Electric  (Commodore),  an 
amendment  to  its  petition  requesting 
acceptance  Commodore  Rate  Schedule 
FERC  No.  1.,  under  which  Commodore 
intends  to  engage  in  wholesale  electric 
power  and  energy  transactions  as  a 
marketer;  the  granting  of  certain  blanket 
approvals,  including  the  authority  to 
sell  electricity  at  market-based  rates; 
and  the  waiver  of  certain  Commission 
Regulations. 

Comment  date:  December  30, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Entergy  Services,  Inc. 

(Docket  No.  ER99-871-000) 

Take  notice  that  on  December  10. 
1998.  Entergy  Services.  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States.  Inc., 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc..  and  Entergy  New 
Orleans,  bic.  (collectively,  the  Entergy 
Operating  Companies),  tendered  for 
filing  five  Interchange  Agreements.  The 
Interchange  Agreements  are  between 
Entergy  Services,  Inc..  acting  as  agent 
for  the  Entergy  Operating  Cranpanies 
and  the  following  entities:  Jacluonville 


Electric  Authority.  Commonwealth 
Edison  Company,  Wisconsin  Electric 
Power  Company,  Virginia  Electric  and 
Power  Company  and  Paragould  City 
Light  &  Water. 

Comment  date:  December  30, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER99-872-0001 

Take  notice  that  on  December  10, 
1998,  Virginia  Electric  and  Power 
Company  (Virginia  Power),  tendered  for 
filing  a  Service  Agreement  for 
Transmission  Service  with  Jerome  H. 
Rhoads,  Inc..  d/b/a  Rhoads  Energy 
Corp.,  under  the  Open  Access 
Transmission  Tariff  to  Eligible 
Purchasers  dated  July  14. 1997.  Under 
the  tendered  Service  Agreement, 
Virginia  Power  will  provide  service  to 
the  Transmission  Customer  under  the 
rates,  terms  and  conditions  of  the  Open 
Access  Transmission  Tariff. 

Virginia  Power  requests  an  effective 
date  of  December  10. 1998,  the  date  of 
filing  the  Service  Agreement. 

Copies  of  the  filing  were  served  upon 
Jerome  H.  Rhoads,  Inc.,  d/b/a  Rhoads 
Energy  Corp.,  the  Virginia  State 
Corporation  Commission  and  the  North 
Carolina  Utilities  Commission. 

Comment  date:  December  30, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Virginia  Electric  and  Power 
Cmnpany 

[Docket  No.  ER9»-873-000l 

Take  notice  that  on  December  10. 
1998.  Virginia  Electric  and  Power 
Company  (Virginia  Power),  tendered  for 
filing  a  Service  Agreement  for  Non-Firm 
Point-to-Point  Transmission  Service 
with  Coliunbia  Energy  Power  Marketing 
Corporation  under  the  Open  Access 
Transmission  Tariff  to  Eligible 
Purchasers  dated  July  14, 1997.  Under 
the  tendered  Service  Agreement, 
Virginia  Power  will  provide  non-firm 
point-to-point  service  to  the 
Transmission  Customers  under  the 
rates,  terms  and  conditions  of  the  Open 
Access  Transmission  Tariff. 

Virginia  Power  requests  an  effective 
date  of  December  10, 1998,  the  date  of 
filing  the  Service  Agreement. 

Copies  of  the  filing  were  served  upon 
Columbia  Energy  Power  Marketing 
Corporation,  the  Virginia  State 
Corporation  Commission  and  the  North 
Carolina  Utilities  Commission. 

Conmient  date:  December  30, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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10.  Virginia  Electric  and  Power 
Company 

(Docket  No.  ER99-874-O00) 

Take  notice  that  on  December  10. 
1998,  Virginia  Electric  and  Power 
Company  (Virginia  Power),  tendered  for 
filing  a  Service  Agreement  for  Firm 
Point-to-Point  Transmission  Service 
with  Columbia  Energy  Power  Marketing 
Corporation  imder  the  Open  Access 
Transmission  Tariff  to  Eligible 
Purchasers  dated  Jidy  14. 1997.  Under 
the  tendered  Service  Agreement, 
Virginia  Power  will  provide  firm  point- 
to-point  service  to  the  Transmission 
Customer  under  the  rates,  terms  and 
conditions  of  the  Open  Access 
Transmission  Tariff. 

Virginia  Power  requests  an  effective 
date  of  December  10, 1998,  the  date  of 
filing  the  Service  Ap^ement. 

Copies  of  the  filing  were  served  upon 
Columbia  Energy  Power  Marketing 
Corporation,  the  Virginia  State 
Corporation  Commission  and  the  North 
Carolina  Utifities  Commission. 

Comment  date:  December  30, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Peco  Energy  Company 

(Docket  No.  ER9»-a75-000| 

Take  notice  that  on  December  10, 
1998,  PECO  Energy  Company  (PECO), 
tendered  for  filing  a  Service  Agreement 
dated  December  7. 1998  with  NEV 
EAST.  L.L.C..  (NEV  EAST)  under 
PECO's  FERC  Electric  Tariff  Original 
Volume  No.  1  (Tariff).  The  Service 
Agreement  adds  NEV  EAST  as  a 
customer  under  the  Tariff. 

PECO  requests  an  effective  date  of 
E)ecember  8, 1998,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  NEV  EAST  and 
to  the  Peimsylvania  Public  Utility 
Commission. 

Comment  date:  December  30, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Public  Service  Company  of  New 
Mexico 

(Docket  No.  ER99-87&-000] 

Take  notice  that  on  December  10, 
1998,  Pubhc  Service  Company  of  New 
Mexico  (PNM),  tendered  for  filing  an 
executed  service  agreement,  for  electric 
power  find  energy  sales  at  negotiated 
rates  imder  the  terms  of  PNM's  Power 
and  Energy  Sales  Tariff,  with  Tucson 
Electric  Power  Company  (dated 
December  8. 1998).  PNM's  filing  is 
available  for  public  inspection  at  its 
offices  in  Albuquerque.  New  Mexico. 

Copies  of  the  filing  have  been  sent  to 
Tucson  Electric  Power  Company  and  to 


the  New  Mexico  Public  Utility 
Commission. 

Comment  date:  December  30. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Southern  Califiamia  Edison 
Company 

(Docket  No.  ER99-877-000] 

Take  notice  that  on  December  10. 
1998.  Southern  California  Edison 
Company  (SCE),  tendered  for  filing  the 
33  kV  Added  Facilities  Agreement. 
Amendment  No.  2.  to  the  Agreement  for 
Services,  Amendment  No.  2  to  the 
Transmission  Service  Agreement  and 
the  Partial  Requirements  Resale  Service, 
Rate  Schedule  R-S.2,  between  SCE  and 
Southern  California  Water  Company 
(SCWC). 

The  documents  serve  to  reflect  the 
increased  amoimt  of  transfer  capability 
available  to  SCWC  from  30  MW  to  34 
MW  at  the  Goldhill  point  of  delivery 
resulting  from  the  33  kV  Added 
Facilities  Agreement. 

SCE  is  requesting  an  effective  date  of 
December  11, 1998,  the  day  after  filing. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  December  30, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Central  Maine  Power  Company 

[Docket  No.  ER99-878-000] 

Take  notice  that  on  December  10, 
1998,  Central  Maine  Power  Company 
(Central  Maine),  tendered  for  filing 
pursuant  to  Section  35.12  of  the  Federal 
Energy  Regulatory  Commission's  Rules 
of  Practice  and  Procediu«,  18  CFR 
35.12,  as  an  initial  rate  schedule,  an 
interconnection  agreement  (LA)  with 
Androscoggin  Energy  LLC  (AEIXC).  The 
LA  provides  for  interconnection  service 
to  AELLC  at  the  rates,  terms,  charges, 
and  conditions  set  forth  therein. 

Central  Maine  is  requesting  that  the 
LA  become  effective  on  October  21, 
1998,  or  alternatively,  December  11, 
1998. 

Copies  of  this  filing  have  been  served 
upon  the  Maine  Public  Utilities 
Commission  and  AELLC. 

Comment  date:  December  30, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  UtiliCorp  United  Inc. 

(Docket  No.  ES99-16-^)00) 

Take  notice  that  on  December  4, 1998, 
UtiliCorp  United  Inc.  (UtiliCorp), 
submitted  an  application,  under  Section 
204  of  the  Federal  Power  Act,  for 
authorization  to  issue  additional  shares 


of  common  stock,  par  value  $1  per 
share,  to  be  issued  to  holders  of 
common  stock  in  coimection  with  a 
three-for-two  common  stock  split  to  be 
effected  in  the  form  of  a  fifty  percent 
stock  dividend. 

Comment  date:  January  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(PR  Doc.  98-34220  Filed  12-24-98:  8:45  am] 
BILUNG  CODE  tTir-OI-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-C211-4] 

Clean  Air  Act  Advisory  Committee: 
lyiobile  Sources  Technical  Review 
Subcommittee,  Notification  of  Public 
Advisory  Subcommittee  Open  Meeting 

AGENCY:  Environmental  Protection 

Agency. 

action:  Notice. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Pub.  L.  92- 
463,  notice  is  hereby  given  that  the 
Mobile  Sources  Technical  Review 
Subcommittee  of  the  Clean  Air  Act 
Advisory  Committee  will  meet  on: 
Wednesday,  January  13. 1999  from  9:30 
am  to  3  pm  Eastern  Standard  Time 
(registration  at  9  am)  at: 
Key  Bridge  Marriott  Hotel.  1401  Lee 
Highway.  Arlington,  VA  22209.  Ph: 
703/524-6400;  Fax.  703/524-8964. 
This  is  an  open  meeting  and  seating  is 
on  a  first-come  basis.  During  this 
meeting,  the  subcommittee  will  bear 
progress  reports  from  its  workgroups, 
discuss  formation  of  possible  new 
workgroups,  and  be  briefed  on  and 
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discuss  other  current  issues  in  the 
mobile  source  program  including  a 
NAS/NRC  study  to  evaluate  the 
MOBILE  model. 

Members  of  the  public  requesting 
further  technical  information  should 
contact: 

Mr.  Philip  A.  Lorang,  Designated 
Federal  Officer,  Assessment  and 
Modeling  Division,  U.S.  EPA,  2000 
Traverwood  Drive,  Ann  Arbor,  MI 
48105.  Ph:  734/214-4374,  Fax:  734/ 
214-4321,  email:  lorang.philOepa.gov 

Mr.  John  T.  White,  Alternate  Designated 
Federal  Officer,  Assessment  and 
Modeling  Division,  U.S.  EPA.  2000 
Traverwood  Drive,  Ann  Arbor.  MI 
48105,  Ph:  734/214-4353.  Fax:  734/ 
214-4321.  email:  white.johnt@epa.gov 
Background  information  can  also  be 

obtained  by  visiting  the  subcommittee's 

website  at: 

http://transaq.ce.gatech.edu/epatac/ 
index.htm 

Subcommittee  members  and 
Interested  parties  requesting 
administrative  information  should 
contact: 

Sfe.  Jennifer  Criss,  FACA  Management 
Officer,  Assessment  and  Modeling 
Division.  U.S.  EPA.  2000,  Traverwood 
Drive,  Ann  Arbor,  MI  48105.  FACA 
Help  Line:  734/214-4518.  Ph:  734/ 
214-4329,  Fax:  734/214-4821.  email: 
criss.jennifei^pa.gov 
Written  comments  of  any  length  (with 

It  least  20  copies  provided)  should  be 

»nt  to  the  subcommittee  no  later  than 

anuary  6. 1999. 
The  Mobile  Sources  Technical  Review 

Subcommittee  expects  that  public 

statements  presented  at  its  meetings  will 

lot  be  repetitive  of  previously 

tubmitted  oral  or  written  statements. 

kfargo  T.  Oge. 

Jirector,  Office  of  Mobile  Sources. 

PR  Doc.  98-34294  filed  12-24-98;  8:45  amj 

HLUNO  CODE  6560-6^41 


ENVIRONMENTAL  PROTECTION 
AGENCY 

FRL-6210-6] 

l«nchmark  Dose  Software 

I  OElilCY:  Environmental  Protection 
'Agency. 

Action:  Notice  of  availability  of  and 
equest  for  public  comment  on  beta  test 
ersion  of  Benchmark  Dose  Software 
ersion  1.1b). 


MMARY:  The  U.S.  Environmental 
iftt)tection  Agency  (EPA)  is  aimoimcing 
t  le  availability  of.  and  requests  public 
( omment  on.  the  beta  test  version  of 


Benchmark  Dose  Software  (BMDS) 
(version  1.1b).  The  BMDS  system  is 
being  developed  as  a  tool  to  facilitate 
the  appUcation  of  a  benchmark  dose 
(BMD)  method  to  EPA  risk  assessments 
of  hazardous  pollutants.  The  EPA  Risk 
Assessment  Forum  has  written 
guidelines  for  the  use  of  the  BMD 
approach  in  the  assessment  of 
noncancer  health  risk  (U.S. 
Environmental  Protection  Agency,  1995. 
EPA/630/R-94/007)  and  the  EPA 
Benchmark  Dose  Workgroup  is  in  the 
process  of  drafting  teclmical  guidance 
for  the  application  of  the  BMD  approach 
in  cancer  and  noncancer  dose-response 
assessments.  The  use  of  BMD  methods 
involves  fitting  mathematical  models  to 
dose-response  data  and  using  the  results 
to  select  a  BMD  that  is  associated  with 
a  predetermined  benchmark  response 
(BMR).  such  as  a  10%  increase  in  the 
incidence  of  a  particular  health  effect. 
The  EPA  BMDS  facilitates  these 
operations  by  providing  an  easy-to-use 
interface  to  run  up  to  sixteen  (16) 
different  models  Uiat  are  appropriate  for 
the  analysis  of  dichotomous  (quantal) 
data  (nine  models:  Gamma.  Logistic. 
Log-Logisitic.  Multistage,  Probit.  Log- 
Probit.  Quantal-Linear,  Quantal- 
Quadratic,  and  Weibull),  continuous 
data  (four  models:  Linear,  Polynomial, 
Power,  and  Hybrid)  and  nested 
developmental  toxicology  data  (three 
models:  NLogistic,  NCTR,  and  Rai  & 
Van  Ryzin).  Results  fit)m  these  models 
include  goodness-of-fit  information,  the 
BMD.  and  the  estimate  of  the  lower- 
bound  confidence  limit  (the  BMDL)  on 
the  BMD.  Model  results  are  presented  in 
textual  and  graphical  output  files  which 
can  be  printed  or  saved  and 
incorporated  into  other  documents. 

In  May-June  1997.  a  prior  beta  teist 
version  of  the  BMDS  (version  1.0b)  was 
reviewed  by  risk  assessors  and 
statisticians  from  within  EPA  and  from 
outside  organizations.  Comments 
received  as  a  result  of  that  review  were 
considered  in  preparing  this  latest  beta 
test  release  (version  1.1b)  for  public 
comment. 

DATES:  Conunents  on  this  software  will 
be  accepted  until  March  31. 1999. 
ADDRESSES:  Comments  should  be  in 
writing  and  mailed  to  the  Project 
Manager  for  Benchmark  Dose  Software 
Development.  National  Center  for 
Environmental  Assessment— RTP  Office 
(MD-52).  U.S.  Environmental  Protection 
Agency.  Research  Triangle  Park.  NC 
27711  or  sent  by  e-mail  to 
bmds.ncea@epa.gov  by  March  31. 1999. 
To  obtain  a  copy  of  the  beta  test  version 
of  Benchmark  Dose  Software  (version 
1.1b),  direct  yoiu-  internet  browser  to 
http://www.epa.gov/ncea/bmds.htm. 


You  will  be  instructed  on  how  to 
download  a  self-extracting  compressed 
file  (approximately  eight  megabytes  in 
size)  containing  the  entire  BMDS 
program.  Windows  95  or  Windows  98 
and  at  least  sixteen  megabytes  of  RAM 
are  required  to  run  this  version  of  the 
BMDS. 

Accessing  a  copy  of  the  BMDS 
program  via  the  internet  is  highly 
recommended  as  the  BMDS  web  site 
will  be  the  official  and  most  current 
source  of  updates  and  notifications. 
However,  those  for  whom  internet 
access  is  impractical  may  obtain  a  copy 
of  the  program  via  e-mail  or  CD-Rom  by 
contacting  Ms.  Diane  H.  Ray,  National 
Center  for  Environmental  Assessment — 
RTP  Office  (MD-52),  U.S. 
Environmental  Protection  Agency. 
Research  Triangle  Park,  NC  2771 1 ; 
telephone:  919-541-3637;  facsimile: 
919-541-1818;  e-mail: 
ray.diane@epa.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Jeffitiy  S.  Gift,  National  Center  for 
Environmental  Assessment— RTP  Office 
(MD-52),  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park,  NC 
27711;  telephone:  919-541-4828; 
facsimile:  919-541-1818;  E-mail: 
gift.jeff@epa.gov. 

Dated:  November  23, 1998. 

WUliun  H.  Fariand, 

Director.  National  Center  for  Environmental 
Assessment. 

(PR  Doc.  98-34300  Filed  12-24-98;  8:45  am] 
ILUNO  COOC  tUO  «0  P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[PB-402404-OC;  FRL-«>42-«) 

Lead-Based  Paint  Activities  in  Target 
Housing  and  Child-Occupied  Facilities; 
District  of  Columt>ia'8  Authorization 
Application 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice;  request  for  comments 
and  opportunity  for  public  hearing. 

SUMMARY:  On  August  17, 1998,  the 
District  of  Columbia  submitted  an 
application  for  EPA  approval  to 
administer  and  enforce  training  and 
certification  requirements,  training 
program  accreditation  requirements, 
and  work  practice  standards  for  lead- 
based  paint  activities  in  target  housing 
and  child-occupied  facilities  under 
section  402  of  the  Toxic  Substances 
Control  Act  (TSCA).  This  notice 
announces  the  receipt  of  the  District  of 
Columbia's  application,  provides  a  45- 
day  public  comment  period,  and 
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provides  an  opportunity  to  request  a 
public  hearing  on  the  application. 
DATES:  Comments  on  the  authorization 
application  must  be  received  on  or 
before  February  11, 1999.  Public  hearing 
requests  must  be  received  on  or  before 
January  27,  1999. 
ADDRESSES:  Submit  all  written 
comments  and/or  requests  for  a  public 
hearing  identified  by  docket  control 
number  PB-402404-DC  (in  duplicate) 
to:  Environmental  Protection  Agency, 
Region  III,  Waste  and  Chemicals 
Management  Division,  Toxics  Programs 
and  Enforcement  Branch  (3WC33),  1650 
Arch  St..  Philadelphia.  PA  19103-2029. 

Comments,  data,  and  requests  for  a 
public  hearing  may  also  be  submitted 
electronically  to:  gerena.enid@epa.gov. 
Follow  the  instructions  under  Unit  IV. 
of  this  document.  No  information 
claimed  to  be  ConHdential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail. 

FOR  FURTHER  INFORMATION  CONTACT:  Enid 
A.  Gerena  (3WC33).  Waste  and 
Chemicals  Management  Division, 
Environmental  Protection  Agency, 
Region  III.  1650  Arch  St..  Philadelphia. 
PA  19103-2029,  telephone:  (215)  814- 
2067,  e-mail  address: 
gerena.enid@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  October  28. 1992.  the  Housing  and 
Community  Development  Act  of  1992, 
Pub.  L.  102-550,  became  law.  Title  X  of 
that  statute  was  the  Residential  Lead- 
Based  Paint  Hazard  Reduction  Act  of 
1992.  That  Act  amended  TSCA  (15 
U.S.C.  2601  et  seq.)  by  adding  Title  IV 
(15  U.S.C.  2681-2692),  entitled  "Lead 
Exposure  Reduction." 

Section  402  of  TSCA  authorizes  and 
directs  EPA  to  promulgate  final 
regulations  governing  lead-based  paint 
activities  in  target  housing,  public  and 
commercial  buildings,  bridges,  and 
other  structures.  Those  regulations  are 
to  ensure  that  individuals  engaged  in 
such  activities  are  properly  trained,  that 
training  programs  are  accredited,  and 
that  individuals  engaged  in  these 
activities  are  certified  and  follow 
documented  work  practice  standards. 
Under  section  404  of  TSCA,  a  State  may 
seek  authorization  from  EPA  to 
administer  and  enforce  its  own  lead- 
based  paint  activities  program. 

On  August  29,  1996  (61  FR  45777) 
(FRL-5389-9).  EPA  promulgated  final 
TSCA  section  402/404  regulations 
governing  lead-based  paint  activities  in 
target  housing  and  child-occupied 
facilities  (a  subset  of  public  buildings). 
Those  regulauons  dm  codified  ai  4U  or  R 
part  745  and  allow  both  States  and 


Indian  Tribes  to  apply  for  program 
authorization.  Pursuant  to  section 
404(h)  of  TSCA,  EPA  is  to  establish  the 
Federal  program  in  any  State  or  Tribal 
Nation  without  its  own  authorized 
program  in  place  by  August  31. 1998. 

States  and  Tribes  that  choose  to  apply 
for  program  authorization  must  submit 
a  complete  application  to  the 
appropriate  Regional  EPA  office  for 
review.  Those  applications  will  be 
reviewed  by  EPA  within  180  days  of 
receipt  of  the  complete  application.  To 
receive  EPA  approval,  a  State  or  Tribe 
must  demonstrate  that  its  program  is  at 
least  as  protective  of  human  health  and 
the  environment  as  the  Federal  program, 
emd  provides  for  adequate  enforcement 
(section  404(b)  of  TSCA.  15  U.S.C. 
2684(b)).  EPA's  regulations  (40  CFR  part 
745,  subpart  Q)  provide  the  detailed 
requirements  a  State  or  Tribal  program 
must  meet  in  order  to  obtain  EPA 
approval. 

A  State  may  choose  to  certify  that  its 
lead-based  paint  activities  program 
meets  the  requirements  for  EPA 
approval  by  submitting  a  letter  signed 
by  the  Governor  (Mayor  in  the  case  of 
the  District  of  Columbia)  or  Attorney 
General  stating  that  the  program  meets 
the  requirements  of  section  404(b)  of 
TSCA.  Upon  submission  of  such 
certification  letter,  the  program  is 
deemed  authorized.  This  authorization 
becomes  ineffective,  however,  if  EPA 
disapproves  the  application. 

Pursuant  to  section  404(b)  of  TSCA. 
EPA  provides  notice  and  an  opportunity 
for  a  public  hearing  on  a  State  or  Tribal 
program  application  before  authorizing 
the  program.  Therefore,  by  this  notice 
EPA  is  soliciting  public  comment  on 
whether  the  District  of  Columbia's 
application  meets  the  requirements  for 
ElPA  approval.  This  notice  also  provides 
an  opportunity  to  request  a  public 
hearing  on  the  application.  If  a  hearing 
is  requested  and  granted,  EPA  will  issue 
a  Federal  Register  notice  announcing 
the  date,  time,  and  place  of  the  hearing. 
EPA's  final  decision  on  the  application 
will  be  published  in  the  Federal 
Register. 

II.  State  Program  Description  Summary 

The  following  summary  of  the  District 
of  Columbia's  proposed  program  has 
been  provided  by  the  applicant: 

The  primary  agency  that  is 
responsible  for  administering  and 
enforcing  the  District  Lead-Based  Paint 
Activities  Program  is  the  Department  of 
Health.  Environmental  Health 
Administration  (DHEHA). 

Proposed  lead  abatement  control 
legislation  was  initially  introduced  to 
the  Diatnci  of  Cuiuiut): .  C.l)  Counci* 
and  referred  to  the  Council's  Committee 


on  Housing  and  Urban  affairs  on  June 
20, 1996.  The  Committee  held  a  round 
table  to  receive  comments  from  the 
public  on  the  proposed  regulations.  At 
that  hearing,  several  organizations  that 
advocate  promoting  and  implementing 
safe  lead  abatement  practices  testified  in 
support  of  a  lead  abatement  program  in 
the  District  of  Columbia.  Some 
comments  were  incorporated  into  the 
revised  bill,  which  was  then  approved 
by  the  Council,  the  Mayor,  the  District 
of  Columbia  Financial  Recovery 
Authority,  and,  finally,  the  U.S. 
Congress.  In  October  1997,  proposed 
regulations  implementing  the  Act  were 
published  for  public  review  and 
comment.  No  comments  were  received 
and  the  final  regulations  were  published 
in  the  D.C.  Register  on  January  2. 1998 
(45  DCR  20).  The  District  of  Columbia's 
Title  20  DCMR  Section  806 
(Regulations)  became  effective  January 
2.  1998. 

The  DHEHA  is  seeking  program 
authorization  fi-om  EPA  to  administer 
and  enforce  the  "District  of  Columbia 
Lead-Based  Paint  Abatement  Control 
Act  of  1996"  in  accordance  with 
sections  402/404  of  TSCA 
"Requirements  for  Lead-Based  Paint 
Abatement  in  TtU-get  Housing  and  Child- 
Occupied  Facilities."  EPA  designed  this 
program  to  ensure  that  DHEHA  properly 
trains  and  certifies  individuals 
conducting  lead-based  paint 
inspections,  risk  assessments  and 
abatements  in  target  housing  and  child- 
occupied  facilities  in  the  District  of 
Columbia,  that  training  programs 
providing  instruction  in  such  activities 
are  accredited  and  that  these  activities 
are  conducted  according  to  reliable, 
effective,  and  safe  work  practice 
standards. 

The  regulations  established: 

1.  Procedures  and  requirements  for 
the  accreditation  of  lead-based  paint 
training  activities. 

2.  Procedures  and  requirements  for 
the  certification  of  individuals  engaged 
in  lead-based  paint  activities. 

3.  Work  practice  standards  for  the 
conduct  of  lead-based  paint  activities. 

4.  Requirements  that  all  lead-based 
paint  activities  be  conducted  by 
appropriately  certified  contractors. 

5.  Development  of  the  appropriate 
infrastructure  or  government  capacity  to 
carry  out  and  enforce  a  State  program 
effectively. 

The  overall  objective  of  the  District  of 
Columbia's  Lead-Based  Paint  Program  is 
to  ultimately  establish  a  registry  of  lead 
safe  houses  and  interface  proactively 
with  other  District  agencies  and  the 
community  to  eliminate  lead-based 
paint  hazards.  With  a  pool  of  qualified 
technicians  and  lead  abatement  workers 
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who  are  trained  and  certified  to  remove 
lead  in  the  environment  in  a  safe 
manner,  future  generations  will  be 
assured  of  a  cleaner  environment  and 
healthier  lives. 

ID.  Federal  Overfiling 

TSCA  section  404(b)  makes  it 
unlawful  for  any  person  to  violate,  or 
&il,  or  refuse  to  comply  with,  any 
requirement  of  an  approved  State  or 
THbal  program.  Therefore,  EPA  reserves 
die  right  to  exercise  its  enforcement 
authority  under  TSCA  against  a 
Eolation  of,  or  a  fidlure  or  refusal  to 
comply  with,  any  requirement  of  an 
authorized  State  or  Tribal  program. 

IV.  Public  Record  and  Electronic 
SttfamiaBions 

The  official  record  for  this  action,  as 
well  as  the  public  version,  has  been 
established  under  docket  control 
number  PB-402404-DC.  Copies  of  this 
notice,  the  District  of  Columbia's 
authorization  application,  and  all 
comments  received  on  the  application 
■re  available  for  inspection  in  the 

Eon  in  office,  from  8  a.m.  to  4:30 
,  Monday  through  Friday,  excluding 
„  i  hoUdays.  The  docket  is  located  at 
U.S.  Environmental  Protection  Agency, 
Region  m.  Waste  and  Chemicals 
Management  Division,  Toxics  Programs 
and  Enforcement  Branch,  1650  Arch  St., 
Philadelphia,  PA. 

Electronic  comments  can  be  sent 
iliiectly  to  EPA  at: 

gerena.enidOepa.gov 

Electronic  comments  must  be 

tibmitted  as  an  ASCII  file  avoiding  the 
se  of  si>ecial  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  PB-402404- 
pC.  Electronic  comments  on  this 
document  may  be  filed  online  at  many 
Federal  Depository  Libraries. 
Information  claimed  as  CBI  shoxdd  not 

C<  submitted  electronically. 
Commenters  are  encouraged  to 
ucture  their  comments  so  as  not  to 
contain  information  for  which  CBI 
claims  would  be  made.  However,  any 
information  claimed  as  CBI  must  be 

Eked  "confidential,"  "CBI,"  or  with 
e  other  appropriate  designation,  and 
mmenter  submitting  such 
information  must  also  prepare  a 
nonconfidential  version  (in  duplicate) 
that  can  be  placed  in  the  pubUc  record. 
Any  information  so  marked  will  be 
handled  in  accordance  with  the 
>rocedures  contained  in  40  CFR  part  2. 
I  Comments  and  information  not  claimed 


as  CBI  at  the  time  of  submission  will  be 
placed  in  the  public  record. 

V.  Regulatory  Aaeessment 
Requiiements 

A.  Certain  Acts  and  Executive  Orders 

EPA's  actions  on  State  or  Tribal  lead- 
based  paint  activities  program 
applications  are  informal  adjudications, 
not  rules.  Therefore,  the  requirements  of 
the  Regulatory  Flexibility  Act  (RFA,  5 
U.S.C.  601  et  seq.].  Executive  Order 
12866  {Regulatory  Planning  and  Review. 
58  FR  51735,  October  4, 1993),  and 
Executive  Order  13045  {^vtection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  62  FR  1985, 
April  23, 1997),  do  not  apply  to  this 
action.  This  action  does  not  contain  any 
Federal  mandates,  and  therefore  is  not 
subject  to  the  requirements  of  the 
Unfunded  Man(ktes  Reform  Act  (2 
U.S.C.  1531-1538).  In  addition,  this 
action  does  not  contain  any  information 
collection  requirements  and  therefore 
does  not  require  review  or  approval  by 
the  Office  of  Management  and  Budget 
(OMB)  imder  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et  seq.]. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local  or  Tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
imfunded,  EPA  must  provide  to  OMB  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local,  and  Tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
commimications  from  the  governments 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  C>der  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and 
Tribal  governments  "to  provide 
meanis^gfiil  and  timely  input  in  the 
development  of  regulatory  proposals 
containing  significant  mandates." 

Today's  action  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local,  or  Tribal  governments.  This  action 
does  not  impose  any  enforceable  duties 
on  these  entitles.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  action. 


C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19, 1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  significantly  or 
imiquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  the  Tribal 
govenunents.  If  the  mandate  is 
imfunded,  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  Tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  action  does  not  significantly 
or  imiquely  affect  the  communities  of 
Indian  tribal  governments.  This  action  ^ 
does  not  involve  or  impose 
requiremento  that  affect  bidian  Tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  action. 

Authority:  15  U.S.C  26«2.  2684. 

List  of  Subjects 

Environmental  protection.  Hazardous 
substances.  Lead,  Reporting  and 
recordkeeping  requirements. 

Dated:  December  15, 1998. 

W.  Michael  McCabe. 

Regional  Administrator.  Region  UJ. 

(FR  Doc  98-34293  Filed  12-24-98;  8:45  am] 
MLUNQOOOf 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notic*  of  Public  Intormatlon 
Coll«etion(s)  SubrnKtMl  to  OMB  for 
ftovlaw  and  Approval 

December  19, 1998. 


SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  papervi'ork  burden 
invites  the  general  public  and  other 
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Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  104-13.  An  agency 
may  not  conduct  or  sponsor  a  collection 
of  information  imless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  vaUd  control  number. 
Ck)nunents  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Conunission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quaUty,  utihty.  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  January  27, 1999. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commissions,  Room  234, 1919  M  St.. 
NW,  Washington,  DC  20554  or  via  the 
Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  202-418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0065. 

Titie:  Application  for  New  or 
Modified  Radio  Stations  Authorization 
Under  Part  5  of  the  FCC  Rules- 
Experimental  Radio  Service  (Other  than 
Broadcast). 

Form  Number:  FCC  Form  442. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities;  Not-for-profit 
institutions;  State.  Local  or  Tribal 
governments. 

Number  of  Respondents:  700. 

Estimated  Time  per  Response:  4 
hours. 

Frequency  of  Response: 
Recordkeeping;  on  occasion  reporting 
requirements. 

Total  Annual  Burden:  2.800  hours. 

Total  Annual  Costs:  None. 


Needs  and  Uses:  FCC  Form  442  is 
required  to  be  filed  by  Sections  5.55(a), 
(b),  and  (c)  of  the  FCC  Rules  and 
Regulations  by  applicants  requiring  an 
FCC  license  to  operate  a  new  or 
modified  experimental  radio  station. 
The  data  supplied  by  this  form  are  used 
by  commimications  clerks,  legal 
instruments  examiners  and  engineers  of 
the  FCC  to  determine:  (1)  if  the 
applicant  is  eligible  for  an  experimental 
license;  (2)  the  purpose  of  the 
experiment;  (3)  compliance  with  the 
requirements  of  Part  5  of  the  FCC  Rules; 
and  (4)  if  the  proposed  operation  will 
cause  interference  to  existing 
operations.  The  FCC  could  not  grant  an 
experimental  license  without  the 
information  contained  on  this  form. 
Revision  of  the  form  is  not  required. 

Federal  Conununications  Commission. 

Magalie  Roman  Salas. 

Secretary. 

[PR  Doc.  98-34239  Filed  12-24-98;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Meeting  of  Network 
Reiiabiiity  and  Interoperability  Council 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Pub. 
L.  92-463,  as  amended,  this  notice 
advises  interested  persons  of  a  meeting 
of  the  Network  Reliability  and 
Interoperability  Coimcil  ("Coimcil"), 
which  will  be  held  at  the  Federal 
Communications  Commission  in 
Washington.  DC. 

DATES:  January  14, 1999  at  1:30  p.m.- 
3:30  p.m. 

ADDRESSES:  Federal  Communications  . 
Commission,  Room  856, 1919  M  Street, 
NW,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marsha  MacBride.  Director  of  the  FCC 
Year  2000  Task  Force  and  Designated 
Federal  Officer  of  the  Coimcil,  2000  M 
Street,  NW.  Suite  290.  Washington.  DC 
20554;  telephone  (202)  418-2379. 
SUPPLEMENTARY  INFORMATION:  The 
Coimcil  was  established  by  the  Federal 
Commimications  Commission  to  bring 
together  leaders  of  the 
telecommunications  industry  and 
telecommunications  experts  from 
academic,  consumer  and  other 
organizations  to  explore  and 
recommend  measures  that  would 
enhance  network  reliability.  One  of  the 
current  issues  before  the  Council  is  the 


risk  that  the  Year  2000  date  conversion 
problem  presents  for  the 
telecommunications  networks. 

The  agenda  for  the  meeting  is  as 
follows:  The  Council  will  review 
progress  reports  of  Focus  Groups  1  and 
2  which  will  give  observations, 
assessments,  and  initial 
recommendations  on  the  Year  2000  date 
conversion  problem  and  the 
telecommunications  networks.  Focus 
Group  3  will  provide  a  status  report. 
Finally.  NRSC  will  provide  its  quarterly 
report. 

Information  concerning  the  activities 
of  NRIC  can  be  reviewed  at  the 
Council's  website  www.nric.org. 
Material  relevant  to  the  January  14, 1999 
meeting  will  be  posted  there. 

Members  of  the  general  public  may 
attend  the  meeting.  The  Federal 
Communications  Commission  will 
attempt  to  accommodate  as  many 
people  as  possible.  However, 
admittance  will  be  limited  to  the  seating 
available.  The  public  may  submit 
written  comments  to  the  Council's 
designated  Federal  Officer  before  the 
meeting. 

Federal  Communications  Commission. 

Shirley  S.  Suggs. 

Chief,  Publications  Branch. 

(PR  Doc.  98-34373  Filed  12-24-98;  8:45  am] 

BMJJNQ  COOE  1712-01-^ 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Early  Closing  on  December  24, 1998 

Released:  December  21, 1998. 

In  accordance  with  the  guidance 
issued  by  the  U.S.  Office  of  Personnel 
Management  to  implement  the  half-day 
closing  of  government  department  and 
agencies  on  Thursday,  December  24th. 
1998.  the  Federal  Communications 
Commission  will  close  its  offices  at  1:30 
p.m.  on  December  24. 1998.  All  filings, 
paper  and  electronic,  due  on  December 
24. 1998.  will  be  accepted  as  timely  on 
the  next  official  work  day. 

Federal  Communications  Commission. 

William  F.  Caton, 

Deputy  Secretary. 

[FR  Doc.  98-34173  Filed  12-24-98;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT AGENCY 

;y  Information  Collection 
Ivities:  Proposed  Collection; 
>mment  Request 

i:  Notice  and  request  for 
bmments. 

SUMMARY:  The  Federal  Emergency 
"  lanagement  Agency,  as  part  of  its 
intinning  effort  to  reduce  paperwork 
id  respondent  burden,  invites  the 
jineral  public  and  other  Federal 
Agencies  to  take  this  opportunity  to 
tmment  on  proposed  extension  of  a 
irrently  approved  information 
tllections.  In  accordance  with  the 
tperwork  Reduction  Act  of  1995  (44 
S.C  3506(c)(2)(A)).  this  notice  seeks 

lents  concerning  the  exemption  of 
ate  owned  buildings  that  have  an 
idequate  plan  of  self-insurance  for  its 
»iate  from  the  insurance  purchase 
ij^uirements  imder  the  Flood  Disaster 
Protection  Act  (The  Act)  of  1973. 
SljIPPLEMENTARY  INFORMATION:  44  CFR 
Pirt  75  establishes  standards  with 
inspect  to  the  Federal  Insurance 
Administrator's  determinations,  that  a 
State's  plan  of  self-insurance  is  adequate 
and  satisfactory  for  the  purposes  of  the 
Act.  6t>m  the  requirement  of  purchasing 
flood  insurance  coverage  for  State- 
owned  structures  and  their  contents  in 
ainaas  identified  by  the  Administrator  as 
A>  AO,  AH.  A1-A30,  AE.  A99.  M.  V. 
VO.  V1-V30  and  E  zones,  in  which  the 
sale  of  insurance  has  been  made 
aMailable.  It  also  establishes  the 
procedures  by  which  a  State  may 
request  exemption  under  Section  102(C) 
otfithe  Act. 

C I  tllection  of  Infbnnation 

Title:  Exemption  of  State-Owned 
F I  operties  Under  Self-Insurance  Plan. 

!  Type  of  Information  Collection: 
B^dension  of  a  currently  approved 
collection. 

3MB  Number:  3067-0127. 
\bstract:  The  application  for 
e)^mption  is  made  to  the  Administrator 

I  the  Governor  or  other  duly 
authorized  official  of  the  State.  The 
application  is  accompanied  by  sufficient 
supporting  documentation  that  certifies 

Bt  the  plan  of  self-insurance,  upon 

tiich  the  application  for  exemption  is 
bfiised,  meets  or  exceeds  the  standards 
s^i  forth  in  44  CFR  section  75.11.  Upon 
dekennining  that  the  State's  plan  of  self- 
insurance  equals  or  exceeds  the 
standards,  the  Administrator  then 
certifies  that  the  State  is  exempt  from 
tl  II  >  requirements  for  the  purchase  of 
fl  c  od  insurance  for  State-owned 
si  I  uctures  and  their  contents. 


Affected  Public:  State.  Local  or  Tribal 
Government. 

Estimated  Total  Annual  Burden 
Hours.  100  hours. 

Estimated  Cost.  $3,000. 
COMMENTS:  Written  comments  are 
solicited  to  (a)  evaluate  whether  the 
proposed  data  collection  is  necessary  for 
the  proper  performance  of  the  agency, 
including  whether  the  information  shall 
have  practical  utility:  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assimiptions  used; 
(c)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses.  Comments  should  be 
received  within  60  days  of  the  date  of 
this  notice. 

ADDRESSES:  Interested  persons  should 
submit  written  comments  to  Muriel  B. 
Anderson.  FEMA  Information 
Collections  Officer.  Federal  Emergency 
Management  Agency,  500  C  Street.  SW. 
Room  316,  Washington.  DC  20472. 
Telephone  number  (202)  646-2625. 
FAX  number  (202)  646-3524  or  email 
muriel.ander8on@fema.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
ConUct  Mary  Ann  Chang.  Federal 
Insurance  Administration.  (202)  646- 
2790  for  additional  information.  Contact 
Ms.  Anderson  at  (202)  646-2625  for 
copies  of  the  proposed  collection  of 
information. 

£)8ted:  December  21, 1998. 
Reginald  TnijUlo, 
Director,  Program  Services  Division. 
Operations  Support  Directorate. 
(PR  Doc.  gS-34288  Filed  12-24-98;  8:45  am] 
BHjJNO  CODE  eris-ei-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emei^ency 
Management  Agency,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  extension  of  a 


v 


currently  approved  information 
collections.  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3506(c)(2)(A)),  this  notice  seeks 
comments  concerning  the  application 
for  participation  in  the  National  Flood 
Insurance  Program  (NFIP). 
SUPPLEMENTARY  INFORMATION:  The  NFIP 
is  authorized  by  PubUc  Law  90-488 
(1968)  and  expanded  by  Public  Law  93- 
234  (1973).  Communities  must  make 
application  for  eUgibility  in  the  program 
by  submitting  the  items  listed  on  the 
enclosed  "prerequisites  for  the  sale  of 
flood  insurance"  which  is  taken  from 
section  44  CFR,  Section  59.22  of  the 
NFIP  regidations.  Section  201  of  the 
Flood  Disaster  Protection  Act  of  1973 
requires  all  flood-prone  identification  or 
submit  to  the  prohibition  of  certain 
types  of  Federal  and  Federally  related 
financial  assistance  for  use  in  their 
floodplains. 

CoUection  (rf  Information 

Title:  Application  for  Participation  in 
the  National  Flood  Insurance  program. 

Type  of  Information  Collection: 
Extension  of  a  currenUy  approved 
collection. 

OMB  Number:  3067-0020. 

Form  Numbers:  FEMA  Form  81-64. 

Abstract:  The  NFIP  provides  flood 
insurance  to  communities  that  apply  for 
participation  and  make  a  commitment 
to  adopt  and  enforce  land  use  control 
measures  that  are  designed  to  protect 
development  from  futiue  flood  damages. 
The  appUcation  form  wilf  enable  FEMA 
to  continue  to  rapidly  process  new 
community  applications  and  to  thereby 
more  quickly  provide  flood  insiutmce 
protection  to  the  residents  of  the 
commimities.  Participation  in  the  NFIP 
is  mandatory  in  order  for  flood  related 
Presidential-declared  communities  to 
receive  Federal  disaster  assistance. 

Affected  Public:  State,  Local  or  Tribal 
Government. 

Estimated  Total  Annual  Burden 
Hours:  400  hours. 

Estimated  Cost:  The  estimated  Annii^l 
cost  to  the  government  is  $21,000  for 
printing  and  mailing  the  forms  to 
regional  and  state  offices. 
COMMENTS:  Written  comments  are 
solicited  to  (a)  evaluate  whether  the 
proposed  data  collection  is  necessary  for 
the  proper  performance  of  the  agency, 
including  whether  the  information  shall 
have  practical  utility:  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  vaUdity  of 
the  methodology  and  assumptions  used; 
(c)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  minimize  the  burden 
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of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses.  Comments  should  be 
received  within  60  days  of  the  date  of 
this  notice. 

ADDRESSES:  Interested  persons  should 
submit  written  comments  to  Muriel  B. 
Anderson,  FEMA  Information 
Collections  Officer.  Federal  Emergency 
Management  Agency.  500  C  Street.  SW. 
Room  316,  Washington,  DC  20472. 
Telephone  number  (202)  646-2625. 
FAX  number  (202)  646-3524  or  email 
muriel.anderson@fema.gov. 

FOR  FURTHER  INFORMA-nON  CONTACT: 
Contact  Robert  F.  Shea,  Division 
Director,  Program  Support  Division, 
Mitigation  Directorate  (202)  646-4621 
for  additional  information.  Contact  Ms. 
Anderson  at  (202)  646-2625  for  copies 
of  the  proposed  collection  of 
information 

Dated:  December  21. 1998. 
RagiiialdTniliUo, 
Director,  Prog^m  Services  Division, 
Operations  Support  Directorate. 
|FR  Doc.  98-34289  Filed  12-24-98;  8:45  am) 
MJJNQ  cooe  aris-oi-p 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  FooMarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  appUcants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  fireight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  appUcants  should 
not  receive  a  Ucense  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  DC  20573. 

Next  Generation  Logistics,  Inc.,  1611 
Colonial  Parkway,  Inverness,  IL  6067- 
4732,  Officers:  Artistides  P.  Smith, 
President,  William  J.  Saunders,  Director. 

Dated:  December  21. 1998. 
Joaeph  C  Polking. 
Secretary. 

(PR  Doc.  98-34201  Filed  12-24-98;  8:45  am] 
MLUNQCOOE  ITSO-OI-M 


FEDERAL  RESERVE  SYSTEM 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System 
SUMMARY:  Background.  On  June  15. 
1984.  the  Office  of  Management  and 
Budget  (OMB)  delegated  to  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board)  its  approval  authority 
imder  the  Paperwork  Reduction  Act.  as 
per  5  CFR  1320.16.  to  approve  of  and 
assign  OMB  control  niunbers  to 
collection  of  information  requests  and 
requirements  conducted  or  sponsored 
by  the  Board  imder  conditions  set  forth 
in  5  CFR  1320  Appendix  A.l.  Board- 
approved  collections  of  information  are 
incorporated  into  the  official  OMB 
inventory  of  currently  approved 
collections  of  information.  Copies  of  the 
OMB  83-Is  and  supporting  statements 
and  approved  collection  of  information 
instnunents  are  placed  into  OMB's 
public  docket  files.  The  Federal  Reserve 
may  not  conduct  or  sponsor,  and  the 
respondent  is  not  reqiiired  to  respond 
to,  an  information  collection  that  has 
been  extended,  revised,  or  implemented 
on  or  after  October  1. 1995,  unless  it 
displays  a  currently  vahd  OMB  control 
niunber. 

Request  for  comment  on  information 
collection  proposals. 

The  following  information 
collections,  which  are  being  handled 
imder  this  delegated  authority,  have 
received  initial  Board  approval  and  are 
hereby  published  for  comment.  At  the 
end  of  the  comment  period,  the 
proposed  information  collection(s). 
along  with  an  analysis  of  comments  and 
recommendations  received,  will  be 
submitted  to  the  Board  for  final 
approval  imder  OMB  delegated 
authority.  Comments  are  invited  on  the 
following: 

a.  Whether  the  proposed  collections 
of  information  is  necessary  for  the 
proper  performance  of  the  Federal 
Reserve's  functions:  including  whether 
the  information  has  practical  utility; 

b.  The  accuracy  of  the  Federal 
Reserve's  estimate  of  the  burden  of  the 
proposed  information  collections, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

c.  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

d.  Ways  to  minimize  the  burden  of 
information  collections  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Comments  must  be  submitted  on 
or  before  February  26, 1999. 


ADDRESSES:  Comments,  which  should 
refer  to  the  OMB  control  number  or 
agency  form  number,  should  be 
addressed  to  Jennifer  J.  Johnson, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets,  N.W.,  Washington.  DC  20551.  or 
delivered  to  the  Board's  mail  room 
between  8:45  a.m.  and  5:15  p.m..  and  to 
the  security  control  room  outside  of 
those  hours.  Both  the  mail  room  and  the 
security  control  room  are  accessible 
from  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street.  N.W.  Comments  received  may 
be  inspected  in  room  M-P-500  between 
9:00  a.m.  and  5:00  p.m..  except  as 
provided  in  section  261.14  of  the 
Board's  Rules  Regarding  Availability  of 
Information.  12  CFR  261.14(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Alexander  T.  Himt.  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Mana^ment  and  Budget.  New 
Executive  Office  Bmlding.  Room  3208, 
Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  proposed  form  and 
instructions,  the  Paperwork  Reduction 
Act  Submission  (OMB  83-1),  supporting 
statement,  and  other  docimients  that 
will  be  placed  into  OMB's  public  docket 
files  once  approved  may  be  requested 
from  the  agency  clearance  officer,  whose 
name  appears  below. 

Mary  M.  McLaughlin.  Chief.  Financial 
Reports  Section  (202-452-3829), 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551. 
Telecommiuiications  Device  for  the  Deaf 
(TDD)  users  may  contact  Diane  Jenkins 
(202-452-3544),  Board  of  Governors  of 
the  Federal  Reserve  System, 
Washington,  DC  20551. 

Proposal  to  approve  unda*  OMB 
delegated  authority  the  extension  for 
three  years,  with  revision,  of  the 
following  reports: 

1.  Report  titier.  Consolidated  Financial 
Statements  for  Bank  Holding  Companies 
Agency  form  number.  FR  Y-9C 
OMB  control  number.  7100-0128 
Frequency.  Quarterly 
Reporters:  Bank  holding  companies 
■Annual  reporting  hours:  211,995 
Estimated  average  hours  per  response: 
33.93 

Number  of  respondents:  1 ,562 
Small  businesses  are  affected. 

General  description  of  report  This 
information  collection  is  mandatory  (12 
U.S.C.  1844(b)  and  (c)  and  12  CFR 
225.5(b)).  Confidential  treatment  is  not 
routinely  given  to  the  data  in  these 
reports.  However,  confidential  treatment 
for  the  reporting  information,  in  whole 
or  in  part,  can  be  requested  in 
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accordance  with  the  instructions  to  the 
brm.  Data  reported  on  the  FR  Y-9C, 
Schedule  HC-H,  Column  A,  requiring 
nformation  of  "assets  past  due  30 
hrough  89  days  and  still  accruing"  and 
nemoranda  item  2  are  confidential 
mrsuant  to  Section  (b)(8)  of  the 
freedom  of  Information  Act  5  U.S.C. 
>52(b)(8). 

Abstract:  The  FR  Y-9C  consists  of 
itandardized  consolidated  fmancial 
statements  similar  to  commercial  bank 
leport  of  Condition  and  Income  (Call 
teport)  (FFIEC  031-034;  OMB  No.  7100- 
)036).  The  FR  Y-9C  is  filed  quarterly  by 
op-tier  bank  holding  companies  that 
lave  total  assets  of  $150  million  or  more 
md  by  lower-tier  bank  holding 
:ompanies  that  have  total  consolidated 
issets  of  $1  billion  or  more.  In  addition, 
nultibank  holding  companies  with  total 
I  :onsoIidated  assets  of  less  than  $150 
:  nillion  with  debt  outstanding  to  the 
^neral  public  or  engaged  in  certain 
lonbank  activities  must  file  the  FR  Y- 
JC. 

Current  actions:  The  Federal  Reserve 
>roposes  to  make  the  following  changes 
o  the  FR  Y-9C  effective  with  the  Maiti 
II,  1999,  reporting  date. 
<  Ihanges  Related  to  Proposed  Changes 
I  o  the  Call  Report 

Schedule  HC— Consolidated  Balance 
.iheet 

(1)  Add  an  item  on  the  balance  sheet 
or  net  gains  (losses)  on  cash  flow 
ledges  due  to  Financial  Accounting 
Standards  Board  (FASH)  Statement  No. 

33,  Accounting  for  Derivative 
I  nstruments  and  Hedging  Activities 
FAS  133).  This  statement  takes  effect 
nor  fiscal  years  begiiming  after  June  15, 
1999,  with  earlier  application 
incouraged. 
Under  FAS  133,  all  derivatives  must 
reported  as  either  assets  or  liabilities 
»n  the  balance  sheet  and  must  be 

led  at  fair  value.  If  certain 
inditions  are  met,  a  derivative  may  be 
^  tecifically  designated  as  a  "cash  flow 
hedge."  In  a  cash  flow  hedge,  to  the 
ctent  the  hedge  is  effective,  the  gain  or 
iss  on  the  derivative  is  initially 
tported  outside  of  earnings  in  a 
)mponent  of  equity  capital.  The  gain  or 
loss  will  subsequently  go  through 
wmings  in  the  period  or  periods  when 
^le  transaction  being  hedged  affects 
earnings.  The  ineffective  portion  of  the 
hedge  is  reported  in  earnings 
immediately. 

As  part  of  the  disclosure  requirements 
if  FAS  133,  an  entity  must  disclose  the 
Bccimiulated  net  gains  (losses)  on  cash 
f  ow  hedges  that  are  included  in  equity 
c  apital  as  of  the  balance  sheet  date.  The 
r  ederal  Reserve  proposes  to  add  the 
il  em  "Accumulated  net  gains  (losses)  on 
<:ash  flow  hedges,"  as  of  the  report  date. 


as  new  item  27. f  in  the  equity  capital 
section  of  the  balance  sheet.  Current 
items  27.f  through  27.h  would  be 
renumbered  as  items  27.g  through  27.i. 

(2)  Add  an  item  for  the  separate 
reporting  of  "Nonmortgage  servicing 
assets,"  or  include  this  item  in  the 
existing  line  for  "Purchased  credit  card 
relationships."  On  August  10,  1998,  the 
Federal  Reserve  published  a  final  rule 
amending  the  regulatory  capital 
treatment  of  servicing  assets  (63  FR 
42668).  Under  this  amendment, 
nonmortgage  servicing  assets  (NMSAs) 
will  now  be  recognized  (rather  than 
deducted)  for  regulatory  capital 
purposes.  However,  these  servicing 
assets  are  subject  to  a  sublimit  of  25 
percent  of  Tier  1  capital  that  previously 
appUed  only  to  purchased  credit  card 
relationships  (PCCRs).  To  date,  bank 
holding  companies  have  reported  their 
NMSAs  as  part  of  "All  other  identifiable 
intangible  assets,"  item  10.b.(2).  This  is 
because  these  intangibles  generally  have 
been  deducted  in  full  from  Tier  1  capital 
and  from  assets  in  regulatory  capital 
calculations.  As  a  result  of  the  revised 
regulatory  capital  treatment  of  NMSAs, 
these  assets  need  to  be  distinguished 
from  "All  other  identifiable  intangible 
assets."  This  change  is  needed  to  enable 
the  Federal  Reserve  to  verify  the 
regulatory  capital  amoimts  that  bank 
holding  companies  report  in  the  FR  Y- 
9C  and  to  calculate  regulatory  capital 
ratios. 

The  FFIEC  plans  to  seek  public 
comment  for  two  reporting  alternatives 
for  the  Call  Report  to  respond  to  this 
change  in  regulatory  capital  standards. 
One  alternative  would  be  the  equivalent 
to  adding  a  new  item  10.b.(2)  for 
"Nonmortgage  servicing  assets"  to 
Schedule  HC  and  to  renumber  existing 
item  10.b.(2),  "All  other  identifiable 
intangible  assets,"  as  10.b.(3).  Another 
alternative  would  be  the  equivalent  to 
revising  Schedule  HC,  item  lO.b.(l). 
"Purchased  credit  card  relationships," 
to  include  NMSAs  because  these  two 
types  of  intangibles  are  subject  to  the 
same  Tier  1  capital  sublimit.  The 
proposed  caption  for  this  item  would  be 
"Purchased  credit  card  relationships 
and  nonmortgage  servicing  assets."  The 
Federal  Reserve  proposes  to  revise  the 
FR  Y-9C  consistent  with  the  option 
selected  by  the  FFIEC  for  the  Call 
Report. 
Schedule  HC-A — Securities 

Eliminate  memorandum  item  5, 
"High-risk  mortgage  securities."  The 
definition  of  high-risk  mortgage 
securities  was  taken  from  the 
Supervisory  Policy  Statement  on 
Securities  Activities,  which  the  FFIEC 
approved  and  the  Federal  Reserve 
adopted  in  December  1991,  effective 


February  10,  1992  (57  FR  4029, 
February  3, 1992).  hi  April  1998,  the 
FFIEC  and  the  Fcideral  Reserve 
rescinded  this  policy  statement  and 
approved  in  its  place  a  Supervisory 
PoUcy  Statement  on  Investment 
Securities  and  End-User  Derivatives 
Activities,  effective  May  26,  1998  (63  FR 
20191,  April  23, 1998).  In  adopting  the 
new  poUcy  statement,  the  Federal 
Reserve  removed  the  previous  policy 
statement's  specific  constraints 
concerning  investments  in  high-risk 
mortgage  securities,  including  its  "high 
risk"  tests,  and  substituted  broader 
guidance  covering  all  investment 
securities. 
Schedule  HC-I— Risk-Based  Capital 

Add  an  item  for  the  separate  reporting 
of  "Fair  market  value  of  nonmortgage 
servicing  assets,"  or  include  this  item  in 
the  existing  (relabeled)  line  for  "Fair 
market  value  of  purchased  credit  card 
relationships"  (see  'Other  Revisions  Not 
Related  to  Call  Report  Changes'  section 
below).  The  Federal  Reserve  has 
determined  that  diis  information  is 
needed  to  accurately  measure  the  risk- 
based  capital  treatment  of  servicing 
assets  under  the  Federal  Reserve's 
amended  capital  adequacy  guidelines. 
The  Federal  Reserve  proposes  to  revise 
memorandum  item  7  coiisistent  with  the 
option  selected  by  the  FFIEC  on  the  Call 
Report  for  the  balance  sheet  (book 
value)  treatment  of  this  item.  Thus  one 
alternative  would  be  to  add  a  new 
memorandum  item  7.b  for  "Fair  market 
value  of  nonmortgage  servicing  assets, 
and  renumber  proposed  memorandum 
item  7  as  7.a.  Another  alternative  would 
be  to  revise  proposed  memorandum 
item  7  as,  "Fair  market  value  of 
purchased  credit  card  relationships  and 
nonmortgage  servicing  assets." 
Schedule  HI- A — Changes  in  Equity 
Capital 

Add  an  item  for  the  change  in 
accumulated  net  gains  (losses)  on  cash 
flow  hedges.  As  part  of  the  disclosure 
requirements  of  FAS  133,  bank  holding 
companies  would  also  disclose  the  year- 
to-date  change  in  accumulated  net  gains 
(losses)  on  cash  flow  hedges  that  are 
included  in  equity  capital.  Bank  holding 
companies  would  report  the  year-to-date 
change  in  these  accumulated  gains 
(losses),  net  of  any  reclassification 
adjustment,  in  the  changes  in  equity 
capital  schedule  as  new  item  13.b. 
Existing  item  13  on  Schedule  HI-A 
would  be  renumbered  as  item  13. a. 
Other  Revisions  Not  Related  to  Call 
Report  Changes 
Schedule  HC-A — Securities 
Add  an  item  for  net  unrealized 
holding  gains  on  available-for-sale 
equity  securities.  On  August  26, 1998. 
the  Federal  Reserve  along  with  the  other 
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banking  agencies  announced  a  final  rule 
amending  the  capital  treatment  of 
unrealized  holding  gains  on  certain 
equity  securities.  The  final  rule  permits 
bank  holding  companies  to  include  in 
supplementary  (Tier  2)  capital  up  to  45 
percent  of  the  pretax  net  unrealized 
holding  gains  (that  is.  of  the  fair  value 
over  historical  cost)  on  available-for-sale 
equity  securities  with  readily 
determinable  fair  values.  This  is  an 
optional  designation  for  bank  holding 
companies.  However,  if  an  institution 
opts  to  include  an  amount  of  unrealized 
holding  gains  in  its  Tier  2  capital,  it 
must  also  include  that  same  amount  in 
its  risk-weighted  assets.  Bank  holding 
companies  that  take  this  option  would 
report  net  unreaUzed  holding  gains  on 
available-for-sale  equity  securities 
included  in  Tier  2  and  total  capital 
ratios  on  Schedule  HC-A.  as  new 
memorandum  item  4.c. 
Schedule  HC-l— Risk-Based  Capital 

Eliminate  the  reporting  requirements 
of  memorandum  item  7. a,  "Purchased 
credit  card  relationships:  Discounted 
value."  The  Federal  Reserve  has 
determined  that  this  item  is  of  limited 
use.  See  "Changes  Related  to  Proposed 
Changes  to  the  Call  Report"  section 
above. 

Notes  to  the  Balance  Sheet/Income 
Statement 

Expand  the  "Notes  to  the  Balance 
Sheet"  and  "Notes  to  the  Income 
Statement"  sections  to  allow  space  for 
up  to  twenty  optional  comments. 
Instructions 

Instructional  revisions  and 
clarifications  will  be  done  in  accordance 
with  changes  made  to  the  Call  Report 
instructions  and  revisions  to  the  Capital 
Guidelines. 

2.  Report  title:  Parent  Company  Only 
Financial  Statements  for  Large  Bank 
Holding  Companies 
Agency  form  number.  FR  Y-9LP 
OhdB  control  number.  7100-0128 
Frequency.  Quarterly 
Reporters:  Bank  holding  companies 
Annual  reporting  hours:  34.925 
Estimated  average  hours  per  response: 
4.61 

Number  oftespondents:  1.894 
Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  1844(b)  and  (c)  and  12  CFR 
225.5(b)).  Confidential  treatment  is  not 
routinely  given  to  the  data  in  this  report. 
However,  confidential  treatment  for  the 
reporting  information,  in  whole  or  in 
part,  can  be  requested  in  accordance 
with  the  instructions  to  the  form. 

Abstract:  The  FR  Y-9LP  includes 
standardized  financial  statements  filed 
quarterly  on  a  parent  company  only 
basis  fit)m  each  bank  holding  company 


that  files  the  FR  Y-9C.  In  addition,  for 
tiered  bank  holding  companies,  a 
separate  FR  Y-9LP  must  be  filed  for  each 
lower  tier  bank  holding  company. 

Current  actions:  The  Federal  Reserve 
proposes  the  following  revisions  to  the 
FR  Y-9LP  effective  with  the  March  31. 
1999.  reporting  date. 
Schedule  PC— Parent  Company  Only 
Balance  Sheet 

Add  an  item  on  the  balance  sheet  for 
accumulated  net  gains  (losses)  on  cash 
flow  hedges.  As  part  of  the  disclosure 
requirements  for  FAS  133,  the  Federal 
Reserve  proposes  to  add  the  item 
"Accumulated  net  gains  (losses)  on  cash 
flow  hedges,"  as  of  the  report  date,  as  . 
new  item  20.f  in  the  equity  capital 
section  of  the  balance  sheet.  Current 
items  20. f  and  20.g  would  be 
renumbered  as  items  20.g  and  20.h. 
Instructions 

Instructional  revisions  and 
clarifications  would  be  made  as 
necessary,  to  conform  with  changes 
made  to  the  Call  Report  instructions. 
3.  Report  title:  Parent  Company  Only 
Financial  Statements  for  Small  Bank 
Holding  Companies 
Agency  form  number.  FR  Y-9SP 
OMB  control  number.  7100-0128 
Frequency:  Semiannual 
Reporters:  Bank  holding  companies 
Annual  reporting  hours:  31,324 
Estimated  average  hours  per  response: 
3.87 

Number  of  respondents:  4,047 
Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  1844(b)  and  (c)  and  12  CFR 
225.5(b)).  Confidential  treatment  is  not 
routinely  given  to  the  data  in  this  report. 
However,  confidential  treatment  for  the 
reporting  information,  in  whole  or  in 
part,  can  be  requested  in  accordance 
with  the  instructions  to  the  form. 

Abstract:  The  FR  Y-9SP  is  a  parent 
company  only  financial  statement  filed 
on  a  semiannual  basis  by  one-bank 
holding  companies  with  total 
consolidated  assets  of  less  than  $150 
million,  and  multibank  holding 
companies  with  total  consolidated 
assets  of  less  than  $150  million  that 
meet  certain  other  criteria.  This  report, 
an  abbreviated  version  of  the  more 
extensive  FR  Y-9LP,  is  designed  to 
obtain  basic  balance  sheet  and  income 
statement  information  for  the  parent 
company,  infoimation  on  intangible 
assets,  and  information  on 
intercompany  treuisactions. 

Current  actions:  The  Federal  Reserve 
proposes  the  follovtring  revisions  to  the 
FR  Y-9SP  effective  with  the  June  30, 
1999,  reporting  date. 
Balance  Sheet 

Add  an  item  on  the  balance  sheet  for 
accumulated  net  gains  (losses)  on  cash 


flow  hedges.  As  part  of  the  disclosure 
requirements  for  FAS  133,  the  Federal 
Reserve  proposes  to  add  the  item 
"Accumulated  net  gains  (losses)  on  cash 
flow  hedges,"  as  of  the  report  date,  as 
new  item  16.e  in  the  equity  capital 
section  of  the  balance  sheet.  Current 
item  16.e  would  be  renumbered  as  item 
16.f. 
Instructions 

Instructional  revisions  and 
clarifications  would  be  made  as 
necessary,  to  conform  with  changes 
made  to  the  Call  Report  instructions. 

Proposal  to  approve  under  OMB 
delegated  authority  the  extension  for 
three  years,  without  revision,  of  the 
following  report: 
1.  Report  title:  Supplement  to  the 
Consolidated  Financial  Statements  for 
Bank  Holding  Companies 
Agency  form  number.  FR  Y-9CS 
OMB  control  number  7100-0128 
Frequency,  up  to  4  times  per  year 
Reporters:  Bank  holding  companies 
Annual  reporting  hours:  1,200 
Estimated  average  hours  per  response: 
0.50 

Number  of  respondents:  600 
Small  businesses  are  afliected. 

General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  1844(b)  and  (c))  and  12  CFR 
225.5(b).  Confidential  treatment  is  not 
routinely  given  to  the  data  in  this  report. 
However,  confidential  treatment  for  the 
reporting  information,  in  whole  or  in 
pail,  can  be  requested  in  accordance 
with  the  instructions  to  the  form. 

Abstract:  The  FR  ir-9CS  is  a  fi^e  form 
supplement  to  the  Consolidated 
Financial  Statements  for  Bank  Holding 
Companies  (FR  Y-9C;  OMB  No.  7100- 
0128)  used  to  collect  any  additional 
information  deemed  critical  and  needed 
in  an  expedited  manner.  The  FR  Y-9C 
consists  of  standardized  consolidated 
financial  statements  filed  quarterly  by 
bank  holding  companies. 

Proposal  to  approve  under  OMB 
delegated  authority  the  revision, 
without  extension,  of  the  following 
reports: 

1.  Report  title:  Quarterly  Financial 
Statements  of  Nonbank  Subsidiaries  of 
Bank  Holding  Companies 
Agency  form  number.  FR  Y-llQ 
OMB  control  number  7100-0244 
Frequency.  Quarterly 
Reporters:  Bank  holding  companies 
Annual  reporting  hours:  10,683 
Estimated  average  hours  per  response: 
6.24 

Number  of  respondents:  428 
Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  1844(b)  and  (c)  and  12  CFR 
225.5(b)).  Confidential  treatment  is  not 
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routinely  given  to  most  of  the  data  in 
this  report.  However,  confidential 
treatment  for  the  reporting  information, 
in  whole  or  in  part,  can  be  requested  in 
accordance  with  the  instructions  to  the 
form.  FR  Y-llQ,  memorandum  item  7.a, 
"loans  and  leases  past  due  30  through 
89  days"  and  FR  Y-llQ,  memorandum 
item  7.6.,  "loans  and  leases  restructured 
and  included  in  past  due  and 
nonaccnial  loans"  are  confidential 
pursuant  to  Section  (b)(8)  of  the 
Freedom  of  Information  Act  5  U.S.C. 
552(b)(8). 

Abstract  The  FR  Y-llQ  is  filed 
quarterly  by  the  top  tier  bank  holding 
companies  for  each  nonbank  subsidiary 
of  a  bank  holding  company  with  total 
consolidated  assets  of  $150  million  or 
more  in  which  the  nonbank  subsidiary 
has  total  assets  of  5  percent  or  more  of 
the  top-tier  bank  holding  company's 
consolidated  Tier  1  capital,  or  where  the 
nonbank  subsidiary's  total  operating 
revenue  equals  5  percent  or  more  of  the 
top-tier  bank  holding  company's 
consolidated  total  operating  revenue. 
The  report  consists  of  a  balance  sheet, 
income  statement,  offrbalance-sheet 
items,  information  on  changes  in  equity 
capital,  and  a  memoranda  section. 

Current  actions:  The  Federal  Reserve 
proposes  minor  revisions  to  the  FR  Y- 
IIQ  effective  with  the  March  31, 1998, 
reporting  date. 
Balance  Sheet 

Add  an  item  on  the  balance  sheet  for 
accimiulated  net  gains  (losses)  on  cash 
flow  hedges.  As  part  of  the  disclosure 
requirements  for  FAS  133,  the  Federal 
Reserve  proposes  to  add  the  item 
"Accimiulated  net  gains  (losses)  on  cash 
flow  hedges,"  as  of  the  report  date,  as 
new  item  20.f  in  the  equity  capital 
section  of  the  balance  sheet.  Current 
items  20.f  through  20.h  would  be 
reniunbered  as  items  20.g  through  20.i. 
JVotes  to  the  Financial  Statements 

Add  a  section  for  "Notes  to  the 
Financial  Statements."  The  Federal 
Reserve  proposes  to  add  this  section  to 
allow  respondents  the  opportimity  to 
provide,  at  their  option,  any  material 
information  included  in  specific  line 
items  on  the  financial  statements  that 
the  bank  holding  company  wishes  to 
explain.  The  section  would  have  space 
for  up  to  ten  comments. 
Instructions 

Instructional  revisions  and 
clarifications  would  be  made  as 
necessary,  to  conform  with  changes 
made  to  the  Call  Report  instructions. 
2.  Report  title:  Annual  Financial 
Statements  of  Nonbank  Subsidiaries  of 
Bank  Holding  Companies 

Agency  form  number.  FR  Y-llI 

OMB  control  number.  7100-0244 

Frequency.  Annual 


Reporters:  Bank  holding  companies 

Annual  reporting  hours:  6,762 

Estimated  average  hours  per  response: 
3.24 

Number  of  respondents:  2,087 

Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  1844(b)  and  (c)  and  12  CFR 
225.5(b)).  Confidential  treatment  is  not 
routinely  given  to  the  data  in  this  report. 
However,  confidential  treatment  for  the 
reporting  information,  in  whole  or  in 
part,  can  be  requested  in  accordance 
with  the  instructions  to  the  form.  FR  Y- 
111,  Schedule  A,  item  7.a,  "loans  and 
leases  past  due  30  through  89  days"  and 
FR  Y-llI,  Schedule  A,  item  7.d.  "loans 
and  leases  restructured  and  included  in 
past  due  and  nonaccrual  loans"  are 
confidential  pursuant  to  Section  (b)(8) 
of  the  Freedom  of  Information  Act  5 
U.S.C.  552(b)(8). 

Abstract:  The  FR  Y-llI  is  filed 
annually  by  the  top  tier  bank  holding 
companies  for  each  of  their  nonbank 
subsidiaries  that  are  not  required  to  file 
a  quarterly  FR  Y-llQ.  The  FR  Y-llI 
report  consists  of  similar  balance  sheet, 
income  statement,  ofi'-balance-sheet, 
and  change  in  equity  capital 
information  that  is  included  on  the  FR 
Y-llQ.  However,  some  of  the  items  on 
the  FR  Y-llI  are  collected  in  a  less 
detailed  manner.  In  addition,  the  FR  Y- 
111  also  includes  a  loan  schedule  to  be 
submitted  only  by  respondents  engaged 
in  extending  credit. 

Current  actions:  The  Federal  Reserve 
proposes  a  minor  revision  to  the  FR  Y- 
111  effective  with  the  December  31, 
1999,  reporting  date. 

Notes  to  the  Financial  Statements 

Add  a  section  for  "Notes  to  the 
Financial  Statements."  The  Federal 
Reserve  proposes  to  add  this  section  to 
allow  respondents  the  opportunity  to 
provide,  at  their  option,  any  material 
information  included  in  specific  line 
items  on  the  financial  statements  that 
the  bank  holding  company  wishes  to 
explain.  The  section  would  have  space 
for  up  to  ten  comments. 

Instructions 

Instructional  revisions  and 
clarifications  would  be  made  as 
necessary,  to  conform  with  changes 
made  to  the  Call  Report  instructions. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  21, 1998. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 
IFR  Doc.  98-34183  Filed  12-24-98;  8:45AM] 
BNIIng  Cod*  6210-«1-F 


FEDERAL  RESERVE  SYSTEM 

Change  In  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  January 
11, 1999. 

A.  Federal  Reserve  Bank  of  SL  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

1.  Terry  Lynn  Frierson.  Jonesboro, 
Arkansas;  to  acquire  additional  voting 
shares  of  MSB  Shares,  Inc.,  Monette. 
Arkansas,  and  thereby  indirectly  acquire 
voting  shares  of  Midsouth  Bank, 
Monette,  Arkansas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  21, 1998. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  98-34184  Filed  12-24-98;  8:45  am) 
BHXMQ  COOC  SMfr-OI-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Fart 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanJdng  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
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the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  22. 
1998. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Manager 
of  Analytical  Support,  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1 .  Wells  Fargo  &■  Company,  San 
Francisco,  California;  to  acquire 
Mercantile  Financial  Enterprises,  Inc., 
Brownsville,  Texas;  and  thereby 
indirectly  acquire  Mercantile  Bank, 
N.A.,  Brownsville,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  Etecember  21, 1998. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
|FR  Doc.  98-34185  Filed  12-24-98;  8:45  am) 
BILUNG  CODE  taiO-OI-f 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 


writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  22, 
1998. 

A.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago. 
Illinois  60690-1413: 

1.  Greenville  Community  Financial 
Corporation,  Greenville.  Michigan;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Greenville  Community  Bank. 
Greenville.  Michigan  (in  organization). 

B.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Durant  Bancorp,  Inc.,  Durant, 
Oklahoma;  to  acquire  100  percent  of  the 
voting  shares  of  Security  National    . 
Bancshares  of  Sapulpa.  Inc.,  Sapulpa. 
Oklahoma;  and  thereby  indirectly 
acquire  Security  National  Bank  of 
Sapulpa,  Sapulpa,  Oklahoma. 

C.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street.  Dallas.  Texas  75201- 
2272: 

1.  Bauer  Management,  Inc.,  and  Bauer 
Investments,  Ltd.,  both  of  Port  Lavaca, 
Texas;  to  become  bank  holding 
companies  by  acquiring  60.30  percent  of 
the  voting  shares  of  The  First  National 
Bank.  Port  Lavaca.  Texas,  and  63.5 
percent  of  the  voting  shares  of  Seaport 
Bank,  Seadriit,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  22. 1998. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
(PR  Doc.  98-34338  Filed  12-24-98;  8:45  am) 

BILUNG  CODE  6210-01-F 


FEDERAL  TRADE  COMMISSION 
Sunshine  Act  Meeting 

TIME  AND  DATE:  2:00  p.m.,  Tuesday, 
February  2. 1999. 


PLACE:  Federal  Trade  Commission 
Building.  Room  532,  600  Pennsylvania 
Avenue.  NW..  Washington,  DC  20580. 

STATUS:  Parts  of  this  meeting  will  be 
open  to  the  public.  The  rest  of  the 
meeting  will  be  closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED:  Portions 
Open  to  Public: 

(1)  Oral  Argument  in  Trans  Union 
Corporation,  Docket  9255  Portions 
Closed  to  the  Public: 

(2)  Executive  Session  to  follow  Oral 
Argument  in  Trans  Union  Corporation, 
Docket  9255 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Victoria  Streitfeld.  Office  of  Public 
Affairs:  (202)  326-2180,  Recorded 
Message:  (202)  326-2711. 

Donald  S.  Clark, 

Secretory. 

(FR  Doc.  98-34389  Filed  12-23-98;  11:57 
am] 

BILUNO  CODE  675(M>1-M 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  Clajrton  Act,  15 
U.S.C.  18a.  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976.  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
Intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 
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Transaction  Granted  Early  Termination 

ET  date 

Transaction 
No. 

ET  req  status 

Party  name 

23-NOV-98  

19990549 

G 

ADCO  Equities 

FirstPlus  Financial  Group,  Inc. 

G 

G 

FirstPlus  Financial  Group.  Inc. 

19990550 

G 
G 
G 

CTC  Trust 

FirstPlus  Financial  Group,  Inc. 

FirstPlus  Financial  Group,  Inc. 

24-NOV-98  

19990345 

G 

Texas  Instruments  Incorporated. 
Hanis  Corporation. 

G 

G 

Harris  Corporation. 

' 

19990395 

G 
G 
G 

Independence  Blue  Cross. 

La  Cruz  Azul  de  Puerto  Rico,  Inc. 

La  Cruz  Azul  de  Puerto  Rico,  Inc. 

19990403 

G 
G 
G 

Tyler  Corporation. 
Richard  Hollomon. 
Vision  Software,  Inc. 

■ 

19990407 

G 
G 
G 

Caterpilliar  Inc. 
A.S.V.  Inc. 
A.S.V.  Inc. 

19990419 

G 

Fundacton  de  Suscriptores  de  La  Cruz  Azul. 

G 
G 

La  Cruz  Azul  de  Puerto  Rico,  Inc. 
La  Cruz  Azul  de  Puerto  Rico,  Inc. 

19990437 

G 
G 
G 

Severn  Trent  PIc. 

H.I.G.  Investment  Group,  L.P. 

Exceltech  Holdings  Corporation. 

19990443 

G 
G 
G 

Delphi  Financial  Group,  Inc. 
Unicover  Managers,  Inc. 
Unicover  Managers,  Inc. 

19990445 

G 
G 
G 

Lumbermens  Mutual  Casualty  Company. 
William  J.  and  Judi  E  Shupper  Family  Trust. 
Lou  Jones  &  Associates. 

19990451 

G 
G 
G 

Roanoke  Electric  Steel  Corporation. 
Steel  of  West  Virginia,  Inc. 
Steel  of  West  Virginia,  Inc. 

19990457 

G 
G 

G 

John  W.  Henry. 
H.  Wayne  Huizenga. 
Florida  Mariins  Basetjall,  Ltd. 

19990458 

G 
G 
G 

Warburg,  Pincus  Ventures,  L.P. 
Edipsys  Corporation. 
Edipsys  Corporation. 

19990459 

G 
G 
G 

Ectipsys  Corporation. 
Transition  Systems,  Inc. 
Transition  Systems,  Inc. 

19990472 

G 

United  States  Filter  Corporation. 

19990472 

G 
G 

Insync  Systems,  Inc. 
Insync  Systems,  Inc. 

19990473 

G 
G 
G 

Park-Ohio  Holdings  Corp. 
Metalloy  Corporation  (The). 
Metalloy  Corporation  (The). 

19990482 

G 
G 
G 

Stonington  Capital  Appreciation  1994  Fund,  L.P. 
Global  Motorsport  Group,  Inc. 
Global  Motorsport  Group,  Inc. 

19990483 

G 
G 

ICG  Communications,  Inc. 

Central  and  South  West  Corporation. 

G 

CWS/ICG  ChoiceCom,  L.P.,  CSW/ICG  ChoiceCom  Management, 

L.L.C. 

19990486 

G 
G 
G 

Inso  Corporation. 

Sherpa  Systems  Corporation. 

Sherpa  Systems  Corporation. 

25-NOV-98  

19984021 

G 
G 

Hanson  PLC. 

Nelson  Family  Trust  (The). 

G 

Nelson  Holding  Company,  d/b/a  Nelson  &  Sloan. 

19984184 

G 
G 
G 

Arrow  International,  Inc. 
C.R.  Bard,  Inc. 
C.R.  Bard,  Inc. 

- 

19984515 

G 
Q 
Q 
G 

Chancellor  Media  Corporation. 
Dean  V.  White; 
Whiteco  Industries,  Inc. 
Metro  Management  Associates. 

■ 

19990291 

G 
Q 
G 

The  General  Electric  Company,  p.l.c. 
Elbit  Medical  Imaging  Ltd. 
Elsdnt  Ltd. 
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Transaction  Granted  Early  Termination— Continued 

^^H                             ET  date 

Transaction 
No. 

ET  req  status 

Party  name 

^^1 

19990450 

G 

CM  Equity  Partners,  L.P. 

^^^H 

G 

John  M.  Utiey. 

^^H 

G 

EMSI  Holding  Company. 

^^  ^^^^^1 

19990476 

G 

Community  Newspaper  Holdings,  Inc. 

^^m 

G 

Bot)by  L.  and  Joyce  Edwards. 

^  ^H 

G 

Edwards  Publications,  Inc. 

^^H 

19990494 

G 

Pre-Paid  Legal  Services,  Inc. 

^^^H 

G 

Conseco,  Inc. 

^^H 

G 

Universal  Fidelity  Life  Insurance  Company. 

^^^1 

19990507 

G    ■ 

Joseph  Littlejohn  &  Levy  Fund  II,  L.P. 

^^^1 

G 

Pelican  Companies,  Inc. 

^^^1 

G 

Pelican  Comparies,  Inc. 

^^^1 

19990508 

G 

General  Electric  Company. 

Q^l 

G 

Ted  D.  Parker. 

^^1 

G 

Ted  Parker  Home  Sales,  Inc. 

^^H             27-NOV-98  

19990343 

G 

New  Colt,  LP. 

^^^1 

G 

Richard  L.Duchossois. 

^^^1 

G 

SACO  Defense,  Inc. 

2H 

19990405 

G 

Welsh,  Carson,  Anderson  &  Stowe  VIII,  L.P. 

G 

Cougar  Hokjings  Corporation. 

G 

Cougar  Holdings  Corporation. 

4B 

19990428 

G 

Iceberg  Transport,  S.A. 

G 

Roger  B.  and  Rosalind  M.  Abbott. 

G 

Communications  TeleSystems  International  d/b/a  WorldxChange. 

^^^1 

19990432 

G 

Intel  Corporation. 

8^1 

G 

Shiva  Corporation. 

G 

Shiva  Corporation. 

^^^1 

19990536 

G 

0.  Bruton  Smith. 

^^^1 

G 

Las  Vegas  Motor  Speedway,  Inc. 

^^^1 

G 

Las  Vegas  Motor  Speedway,  Inc. 

^^H            30-NOV-98  

19990307 

G 

Exxon  Corporation. 
Sempra  Energy. 

G 

^^^H 

G 

Pacific  Offshore  Pipeline  Company. 

^^^H 

19990442 

G 

BARCO  N.V.P. 

^^H ' 

G 

Artios  Corporation. 

b^H 

G 

Artios  Corporation. 

^^B  ^^^^^H 

19990452 

G 

Kellwood  Company. 

^^^H 

G 

Robert  Tandler  and  Valll  Benesch. 

^^^H 

G 

Fritzi  California. 

^^^H 

19990453 

G 

Robert  Tandler  and  Valli  Benesch. 

fi^l 

G 

Kellwood  Company. 

O^H 

G 

Kellwood  Company. 

19990463 

G 

CBS  Corporation. 

^^^1 

G 

USA  Digital  Radio,  Inc. 

^^^1 

G 

USA  Digital  Radio,  Inc. 

^^^1 

19990465 

G 

Richard  F.  Bemis. 

^^H 

G 

Marshall  &  llsley  Corporatton. 

^^^1 

G 

The  Kelch  Corporation. 

^^^1 

19990466 

G 

Peter  F.  Bemis. 

0  ^H 

G 

Marshall  &  llsley  Corporation. 

5  ^M 

G 

The  Kelch  Corporation. 

19990474 

G 

Executive  Risk,  Inc. 

^^H 

G 

Fund  American  Enterprises  Holdings,  Inc. 

^^^1 

G 

Valley  National  Insurance  Company. 

j^^^l 

19990480 

G 

Arkansas  Electric  Cooperatives,  Inc. 

^^^1 

G 

General  Electric  Company. 

^^^H 

G 

General  Electric  Company. 

^^^H 

G 

Caribe  GE  Group,  Inc. 

^^^H 

19990490 

G 

Ignack)  Aranguren  Castiello. 

^^^H 

G 

Com  Products  lntematk>nal.  Inc.                                                      • 

^^^H 

G 

Com  Products  Internatwnal,  Inc. 

^^H 

19990492 

G 

El  Paso  Energy  Corporation. 

^^^1 

G 

El  Paso  Energy  Corporation. 

^^^1 

G 

Pearl  East  Power  Partners,  L.P. 

^^^1 

G 

Colorado  Power  Partners.                    ' 

^^^1 

19990495 

Y 

Hewlett-Packard  Company. 

^^^1 

Y 

Telcom  Technologies,  Inc. 

^^^1 

Y 

T^lcom  Technologies,  Inc. 

^^^1 

19990496 

G 

THOR  Capital  Holdings,  LLC. 

^^^B 

G 

Nations  Healthcare,  Inc. 

^^H 

G 

Nations  Healthcare,  Inc. 

UMI 
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Transaction  Granted  Early  Termination— Continued 

ET  date 

Transaction 
No. 

ET  req  status 

Party  name 

19990499 

G 
G 
G 

Microage.  Inc. 

Electronic  Data  Systems  Corporation. 

Electronic  Data  Systems  Corporation. 

19990500 

G 
G 
G 

Paul  J.  Ramsay. 
Ramsay  Health  Care,  Inc. 
Ramsay  Health  Care,  In^. 

19990509 

G 
G 

Zurich  Allied  A.G. 

Sun  Life  Assurance  Company  of  Canada. 

Q 

Massachusetts  Casualty  Insurance  Company. 

19990511 

G 
G 
G 

Fried.  Krupp  AG  Hoesch-Krupp  (a  German  company) 

Walter  Hauk. 

Combined  Metals  of  Chicago,  LP. 

19990513 

G 
G 
G 

Golder,  Thomas,  Cressey,  Rauner  Fund  IV,  LP. 
Global  Imaging  Systems,  Inc. 
Global  Imaging  Systems,  Inc. 

.   19990514 

G 
G 
G 

Fried.  Krupp  AG  Hoesch-Krupp  (a  German  company) 

Cyrus  Tang. 

Combined  Metals  of  Chicago,  LP. 

• 

19990516 

G 
G 
G 

Alliance  Energy  Corp. 
Exxon  Corporation 
Exxon  Corporation 

19990528 

G 
G 
G 

Trans  World  Entertainment  Corporation. 
Camelot  Music  Holdings,  Inc. 
Camelot  Music  Holdings,  Inc. 

19990530 

G 

Exxon  Corporation. 

G 

Tonen  Corporation. 

G 

TCA  Plastics.  Inc. 

- 

1-Dec-98  

19984455 

G 
G 

BBA  Group  PLC. 
General  Electric  Company. 

G 
G 
G 

UNC  Airwork  Corporation. 

UNC  Engine  &  Engine  Parts,  Inc. 

UNC  International,  Inc. 

■ 

19990329 

G 
G 
G 

RCBA  G.P.,  LLC. 
Haemonetics  Corporation. 
Haemonetics  Corporation. 

• 

19990409 

G 
G 
Q 

NCO  Group,  Inc. 
David  E.  D'Anna. 
JDR  Holdings,  Inc. 

19990410 

G 

David  E.  D'Anna. 

-- 

G 

NCO  Group,  Inc. 
NCO  Group,  Inc. 

19990488 

G 
G 

Catherine  L.  Hughes. 

Syndicated  Communications  Venture  Partners  II,  L.P. 

Allur-Detroit,  Inc. 

- 

19990501 

G 
Q 
G 

GTFC  Equity  Investors,  L.L.C. 
NovaOuest  InfoSystems,  Inc. 
NovaQuest  InfoSystems,  Inc. 

19990526 

G 
G 
G 

J.  Frank  Harrison,  Jr. 

Carolina  Coca  Cola  Bottling  Company,  Inc. 

Carolina  Coca  Cola  Bottling  Company,  Inc. 

19990529 

G 
G 
G 
G 

Horseshoe  Casinos,  Inc. 
Empress  Entertainment,  Inc. 
Empress  Casino  Hammond  Corporation. 
Empress  Casino  Joliet  Corporation. 

19990531 

G 
G 
G 

Medtronic.  Inc. 
MiniMed,  Inc. 
MiniMed,  Inc. 

19990537 

G 
G 
G 

Blackstone  Real  Estate  Partners  II  L.P. 
Crestline  Capital  Corporation. 
Crestline  Capital  Corporation. 

19990538 

G 
G 
Q 

Blackstone  Real  Estate  Partners  ll.T.E.I  L.P. 
Crestline  Capital  Corporation. 
Crestline  Capital  Corporation. 

19990555 

G 
G 

Ford  Motor  Company. 
Jackie  Cooper. 

19990555 

G 
G 

Jackie  Cooper  Lincoln/Mercury,  Inc. 
Jackie  Cooiser  Ford,  Inc. 

19990557 

G 
G 
G 

USS  Holdings,  Inc. 

Arlene  E.  Kraus. 

Better  Materials  Corporatk>n. 

1         19990559  1  G                    1  MSX  International,  Inc. 

■— 
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Transaction  Granted  Early  Termination— Continued 


ETdate 


02-Oeo-98 


03-Dec-98 


Transaction 
No. 


19990560 


19990570 


19990573 


19990576 


19990581 


19990591 


19990349 


19990420 


19990436 


19990487 


19990497 


19990584 


19990107 


19990471 


19990479 


19990578 


19990598 


ET  req  status 


G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 


Party  name 


Johnson  Controls,  Inc. 

Megatech  Engineering,  Inc. 

Affiliated  Managers  Group,  Inc. 

Mr.  Edward  C.  Rorer.  -i 

Edward  C.  Rorer  &  Co. 

Genuine  Part  Company. 

Johnson  Industries,  Inc. 

Johnson  Industries,  Inc. 

Stonach  Trust. 

Meditrust  Operating  Company. 

Santa  Anita  Enterprises,  Inc. 

Los  Angeles  Turf  Club,  Inc. 

George  T.  Holden. 

Advance  Voting  Trust. 

Advance  Direct,  Inc. 

Richard  Marconi. 

Micelle  Latx>ratories,  Inc. 

Micelle  Laboratories,  Inc. 

Lillie  Heinrich. 

Republic  Industries,  Inc. 

Desert  GMC-East,  Inc. 

INSpire  Insurance  Solutions,  Inc. 

Patrick  J.  Kilkenny. 

Arrow  Claims  Management,  Inc. 

Arrowhead  General  Insurance  Agency,  Inc. 

Medical  Inter-Insurance  Exchange  of  New  Jersey. 

Medical  Society  of  New  Jersey. 

New  Jersey  State  Medk:al  Undenvriters. 

Alcatel. 

Packet  Engines  Incorporated. 

Packet  Engines  Incorporated. 

DOE,  Inc. 

41/75  Corp. 

Rotunda  West  Utility  Corporation. 

Kjell  Inge  Rokke. 

Constructor-Dexion  pic. 

Constructor-Dexion  pic. 

Charming  Shoppes,  Inc. 

Warburg,  Pincus  Ventures,  L.P. 

Petrie  Retail,  Inc. 

Associated  Wholesale  Grocers  Inc. 

Fred  Meyers,  Inc. 

Ralphs  Grocery  Company,  Falley's  Inc. 

R&G  Financial  Corporation. 

Banco  Santander,  S.A. 

Santander  Mortgage  Corporation. 

Frederick  W.  Field. 

The  Seagram  Company  Ltd. 

Interscope  TVT  JV. 

Royal  &  Sun  Alliance  Insurance  Group  pk:. 

Pitney  Bowes,  Inc. 

Financial  Structures  Limited. 

Lumbermens  Mutual  Casualty  Company. 

Universal  Bonding  Hokfing  Company,  Inc. 

Universal  Rondinp  Hnlrting  r.nmpany   Inr 


FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  M.  Peay  or  Parcellena  P. 
Fielding,  Contact  Representatives, 
Federal  Trade  Commission,  Premerger 
Notification  Office,  Bureau  of 
Competition,  Room  303,  Washington, 
DC  20580  (202) 326-3100. 


By  Direction  of  the  Commission. 
Donald  S.  Gark, 

Secretary. 

(PR  Doc.  98-34227  Filed  12-24-98:  8:45  am) 

BILUNO  CODE  •7S0-01-M 


FEDERAL  TRADE  COMMISSION 

[File  No.  9723063] 

General  Signal  Power  Systems,  inc.; 
Analysis  To  Aid  Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
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deceptive  acts  or  practices  of  unfair 
m4^thods  of  competition.  The  attached 
Analysis  to  Aid  PubHc  Comment 
cribes  both  the  allegations  in  the 
ft  complaint  that  accompanies  the 
sent  agreement — ^that  would  settle 
U^^se  allegations. 

ES:  Comments  must  be  received  on 
oj- 'before  February  26. 1999. 
AppRESSES:  Comments  should  be 
dieted  to:  FTC/Office  of  the  Secretary. 
Room  159.  600  Fa.  Ave..  NW, 
Washington.  DC  20580. 
ftin  FURTHER  INFORMATION  CONTACT: 
MMthew  D.  Gold  or  Linda  K.  Badger. 
San  Francisco  Regional  Office.  Federal 
TYade  Commission.  901  Market  Street, 
Sjuite  570.  San  Francisco,  California 
9j^03.  (415)  356-5270. 
SUi>PLEMENTARY  INFORMATION:  Pursuant 
*    "ection  6(f)  of  the  Federal  Trade 
inunission  Act.  38  Stat.  721. 15  U.S.C. 
and  Section  2.34  of  the  Commission's 
les  of  Practice  (16  CFR  2.34),  notice 
ereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
pUced  on  the  public  record  for  a  period 
of  sixty  (60)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
coh^plaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  December  21, 1998).  on 
the  World  Wide  Web,  at  "http:// 
vww.ftc.gov/os/actions97.htm."  A 
paper  copy  can  be  obtained  from  the 
Fpfc  Public  Reference  Room.  Room  H- 
l$iD,  600  Pennsylvania.  NW.       v 
Washington,  DC  20580,  either  in  person 
or  by  calling  (202)  326-3627.  Public 
c^tnment  is  invited.  Such  comments  or 
r0Views  will  be  considered  by  the 
Cjdmmission  and  will  be  available  for 
inspection  and  copying  at  its  principal 
office  in  accordance  with  Section 
4i9(b)(6)(ii)  of  the  Commission's  Rules 
ictice  (16  CFR  4.9(b)(6)(ii)). 

alysis  of  Proposed  Consent  Order  To 
~  Public  Comment 

le  Federal  Trade  Commission  has 
a<:Cepted  an  agreement,  subject  to  final 
ab^roval,  to  a  proposed  consent  order 
£nom  General  Signal  Power  Systems, 
Int.,  a  Wisconsin  corporation. 

I  The  proposed  consent  order  has  been 
pif  ced  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
diiring  this  period  will  become  part  of 
t4f  public  rrcord.  After  sixty  (60)  days, 
th^  Commission  will  again  review  the 
ag^ment  and  the  comments  received 


and  will  decide  whether  it  should 
vjrithdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

General  Signal  Power  Systems,  Inc. 
("GSPS"),  through  its  division.  Best 
Power,  manufactures  and  markets 
computer-related  products,  including 
the  "Patriot"  and  "Fortress" 
uninterruptible  power  systems  ("UPS"). 
Uninterruptible  power  systems  are 
devices  that  protect  consumer 
appliances,  such  as  personal  computers, 
from  damage  resulting  from  power 
disturbances  or  power  failures. 

The  Commission's  complaint  charges 
the  GSPS's  advertising  contained  false 
and  unsubstantiated  claims  regarding 
the  extent  to  which  these  devices  can 
reduce  a  consumer's  computer 
problems.  Specifically,  the  complaint 
alleges  that  GSPS  made  unsubstantiated 
claims  that:  (1)  Best  Power  products  can 
reduce  computer  problems,  such  as 
crashed  networks,  crashed  hard  drives, 
faulty  data  transmissions,  read/write 
errors,  premature  failure  of  components, 
system  lockups,  corrupted  or  lost  data, 
by  up  to  80%;  (2)  Best  Power  products 
can  reduce  computer  and  network 
downtime  up  to  80%;  (3)  80%  of  a 
typical  computer's  downtime  is  due  to 
power  problems,  rather  than  to 
hardware  or  software  problems;  and  (4) 
a  Patriot  or  Fortress  UPS  can  reduce  the 
number  of  calls  for  computer  service  by 
82%. 

The  Commission's  complaint  also 
alleges  that  GSPS  made  a  false  claim 
that  a  five-year  power  quality  study 
showed  that  the  niunber  of  calls  for 
computer  service  dropped  82%  after 
installation  of  a  UPS.  In  fact,  the 
complaint  states  that  the  82%  figure 
cited  in  the  advertisements  was  taken 
from  a  one-time  customer  survey. 
Moreover,  the  complaint  alleges  that  the 
underlying  consumer  survey  offered  to 
support  the  claim  that  consumers 
experienced  an  82%  reduction  in 
computer  problems  after  the  installation 
of  a  Patriot  or  Fortress  UPS  was  not 
competent  and  reliable.  As  an  example, 
the  complaint  alleges  that  this  consumer 
survey  only  considered  the  experience 
of  purchasers  of  UPSs  which  feature  a 
"ferroresonant  transformer."  UPSs 
which  include  this  feature  provide  a 
higher  degree  of  protection  from  power 
disturbances  than  do  the  Patriot  or 
Fortress  models  shown  in  the 
advertisements  at  issue. 

The  proposed  consent  order  contains 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent  the 
respondent  from  engaging  in  similar 
acts  and  practices  in  the  fiiture.  Part  I  of 
the  proposed  order  would  prevent  GSPS 
from  making  any  representations 
regarding  UPSs,  or  any  substantially 


similar  product,  about:  (1)  The  ability  of 
any  such  product  to  reduce  computer 
and  network  downtime:  or  (2)  The 
extent  to  which  any  such  product 
reduces  the  number  of  calls  for 
computer  service,  unless  it  possesses 
and  relies  upon  competent  and  reliable 
scientific  evidence  that  substantiates  the 
representations. 

To  remedy  GSPS's  misrepresentations 
regarding  the  consumer  survey,  part  11  of 
the  proposed  order  prohibits  GSPS  from 
misrepresenting,  in  any  manner, 
expressly  or  by  implication,  the 
existence,  contents,  validity,  results, 
conclusions  or  interpretations  of  any 
test,  study,  or  research  regarding  any 
product.  As  fencing-in  relief,  Part  III  of 
the  proposed  order  would  require  the 
company  to  possess  and  rely  upon 
competent  and  reliable  evidence  to 
substantiate  any  claim  regarding  the 
benefits,  performance,  or  efficacy  of  any 
computer-related  product. 

Finally,  the  proposed  order  requires 
the  respondent  to  maintain  materials 
relied  upon  to  substantiate  claims 
covered  by  the  order;  to  provide  copies 
of  the  order  to  certain  personnel  of  the 
respondent;  to  notify  the  Commission  of 
any  changes  in  corporate  structure  that 
might  affect  compliance  with  the  order; 
and  to  file  one  or  more  reports  detailing 
compliance  with  the  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 

By  direction  of  the  Commission. 
Donald  S.  Qark, 
Secretary. 

|FR  Doc.  98-34226  Filed  12-24-98:  8:45  am) 
BILUMO  COOC  tTSO-OI-ai 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Chiidren  and 
Families 

Request  for  Applications  Under  the 
Office  of  Community  Services'  Fiscal 
Year  1999  Combined  Progmm 
Announcement  No.  OCS.99.01 

AGENCY:  Office  of  Community  Services, 

ACF.  DHHS. 

ACTION:  Aimouncement  of  availability  of 

funds  and  request  for  applications 

under  the  Office  of  Community 

Services'  Fiscal  Year  (FY)  1999 

Combined  Program  Announcement  No.      % 

OCS.99.01. 

summary:  The  Office  of  Community 
Services  (OCS)  invites  eligible  entities 
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to  submit  applications  for  FY  1999 
funding  of  competitive  grants  serving 
low  income  persons  and  families  under 
the  following  OCS  programs: 

(1)  Urban  and  Rural  Community  Economic 
Development 

(2)  Conununity  Food  and  Nutrition 

(3)  Job  Opportunities  for  Low-Income 
Individuals 

Residential^ner;gy  Assistance  CHallenge 
(REACH)  Option  Program 

The  Office  of  Community  Services 
intends  to  publish  a  second  Fiscal  Year 
1999  Combined  Program 
Announcement  at  a  later  date  to  include 
the  following  programs:  (1)  CSBG/ 
Training,  Technical  Assistance  and 
Capacity  Building:  and  (2)  Family 
Violence  Prevention  and  Services.  In 
addition,  OCS  intends  to  publish  in  the 
Federal  Register  a  separate  program 
announcement  soon  for  a  new  program. 
The  Assets  for  Independence 
Demonstration  Program.  Applications 
received  in  response  to  this  FY  1999 
Combined  Program  Announcement 
OCS.99.01  will  be  screened  and 
evaluated  as  indicated  in  this  document. 
Awards  will  be  contingent  on  the 
outcome  of  the  competition  and  the 
availability  of  funds.  There  is  no  limit 
on  the  number  of  applications  that  can 
be  submitted  under  a  specific  Program/ 
Priority  Area  as  long  as  each  application 
contains  a  proposal  for  a  different 
project.  However,  an  applicant  can 
receive  only  one  grant  in  each  Program/ 
Priority  Area.  Also,  applicants  that 
receive  more  than  one  grant  for  a 
common  budget/project  period  must  be 
mindful  that  salaries  and  wages  claimed 
for  the  same  persons  cannot  collectively 
exceed  100%  of  total  annual  salary. 
ADDRESSES:  Prior  to  submitting  an 
application,  potential  applicants  must 
obtain  a  copy  of  the  Application  Kit, 
containing  additional  program 
information,  forms,  and  instructions. 
Application  Kits  are  available  by  writing 
or  calling  the  Office  of  Community 
Services  at  5th  Floor  West,  Aerospace 
Building,  370  L'Enfant  Promenade,  SW. 
Washington,  DC  20447. 

To  obtain  a  copy  of  the  applicable 
AppUcation  Kit,  call: 
(202)  401-9354  and  401-9345  for 

Community  Economic  Development 
(202)  401-9354  and  401-9345  for 

Community  Food  and  Nutrition  Kit 
(202)  401-1195  for  REACH  and/or  JOLI 

Kit 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  program-specific  technical 
information  should  be  directed  to  the 
Program  Contact  Person  identified  for 
each  program  covered  by  FY  1999 
Combined  Program  Announcement 
OCS.99.01. 


A  copy  of  the  Federal  Register 
containing  FY  1999  Combined  Program 
Announcement  OCS.99.01  is  available 
for  reproduction  at  most  local  libraries 
and  Congressional  District  Offices.  It  is 
also  available  on  the  Internet  through 
GPO  Access  at  the  following  web 
address: 

http://www.access.gpo.gov/su docs/ 

aces/acesl40.html 

If  FY  1 999  Combined  Program 
Announcement  OCS.99.01  is  not 
available  at  these  sources,  it  may  be 
obtained  by  writing  to  the  office  listed 
under  ADDRESSES  above. 

APPLICATION  DEADLINES:  The  closing 
dates  for  submission  of  applications  are 
provided  in  the  Supplementary 
Information  section  of  the  FY  1999 
Combined  Program  Announcement. 
Mailed  applications  postmarked  after 
the  closing  date  will  be  classified  as 
late.  Refer  to  APPLICATION 
SUBMISSION  below  for  other  details. 

SUPPLEMENTARY  INFORMATION: 

A.  Program  Announcements 

Individual  Program  Announcements 
for  FY  1999  will  not  be  published  in  the 
Federal  Register.  Rather,  OCS  is 
publishing  FY  1999  Combined  Program 
Announcement  OCS.99.01  in  the 
Federal  Register.  Where  applicable,  FY 
1999  Combined  Program 
Announcement  OCS.99.01  contains  the 
following  information  for  each  of  the 
above-listed  programs:  Program  Contact 
Person;  Date  of  Application  Kit; 
Application  Deadline;  Legislative 
Authority;  Eligible  Activities;  Type  of 
Awards;  Project  Periods  and  Budget 
Periods;  Eligible  Applicants  and 
Availability  of  Funds;  and  Review 
Criteria.  Detailed  information  on  how  to 
obtain  Application  Kits  containing 
additional  program  information,  forms, 
and  instructions  for  preparing  and 
submitting  applications  can  be  found  in 
the  next  paragraph. 

B.  General  Instructions 

In  order  to  be  considered  for  a  grant 
under  the  FY  1999  Combined  Program 
Announcement  OCS.99.01,  an 
application  must  be  submitted  on  the 
forms  supplied  and  in  the  manner 
prescribed  by  OCS  in  the  applicable 
Application  Kit.  When  requesting  an 
Application  Kit,  the  applicant  must 
specify  the  particular  Program  for  which 
detailed  information  is  desired.  This  is 
to  ensure  receipt  of  all  necessary  forms 
and  information,  including  any 
program-specific  evaluation  criteria. 
Application  Kits  for  each  program 
include  all  necessary  forms  and 
instructions;  they  are  available  for 


reading  emd  downnloading  ft-om  the 
Internet  at  the  OCS  Website  at: 
http://www.acf.dhhs.gov/programs/ocs 

C.  Application  Submission 

Mailed  applications  shall  be 
considered  as  meeting  an  announced 
deadline  if  they  are  either  received  on 
or  before  the  deadline  date  or  sent  on  or 
before  the  deadline  date  and  received  by 
ACF  in  time  for  the  independent  review 
to:  U.S.  Department  of  Health  and 
Human  Services.  Administration  for  ■ 
Children  and  Families,  Division  of 
Discretionary  Grants  and  Audit 
Resolution,  370  L'Enfant  Promenade, 
S.W..  Mail  Stop  6C-462,  Washington, 
D.C.  20447;  with  the  note  "Attention: 
[insert  Name  of  Program  or  CFDA  No.)". 

Mailed  applications  for  the  REACH 
program  should  be  addressed  to:  U.S. 
Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families,  Office  of  Community 
Services,  Division  of  Community 
Demonstration  Programs,  370  L'Enfant 
Promenade.  S.W.,  5th  Floor  West, 
Washington,  D.C.  20447;  Attention: 
Application  for  REACH  Program. 

Applicants  must  ensure  that  a  legibly 
dated  U.S.  Postal  Service  postmark  or  a 
legibly  dated,  machine  produced 
postmark  of  a  commercial  mail  service 
is  affixed  to  the  envelope/package 
containing  the  application(s).  To  be 
acceptable  as  proof  of  timely  mailing,  a 
postmark  from  a  commercial  mail 
service  must  include  the  logo/emblem 
of  the  commercial  mail  service  company 
and  must  reflect  the  date  the  package 
was  received  by  the  commercial  mail 
service  company  from  the  applicant. 
Private  Metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing. 
(Applicants  are  cautioned  that  express/ 
overnight  mail  services  do  not  always 
deliver  as  agreed.) 

Applications  handcarried  by 
applicants,  applicant  couriers,  or  by 
other  representatives  of  the  applicant 
shall  be  considered  as  meeting  an 
announced  deadline  if  they  are  received 
on  or  before  the  deadline  date,  between 
the  hoiurs  of  8:00  a.m.  and  4:30  p.m., 
EST,  at  the  U.S.  Department  of  Health 
and  Human  Services.  Administration  for 
Children  and  Families.  Division  of 
Discretionary  Grants  and  Audit 
Resolution,  ACF  Mailroom,  2nd  Floor 
Loading  Dock.  Aerospace  Center,  901  D 
Street,  S.W.,  Washington,  D.C.  20024, 
between  Monday  and  Friday  (excluding 
Federal  holidays).  The  address  must 
appear  on  the  envelope/  package 
containing  the  application  with  the  note 
"Attention:  [insert  Program  Name  or 
CFDA  No.]".  (Applicants ^axe  cautioned 
that  express/overnight  mail  services  do 
not  always  deliver  as  agreed.) 
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ACF  cannot  accommodate 
JBnsmission  of  applications  by  fax  or 
through  other  electronic  media. 
Therefore,  applications  transmitted  to 
kCF  electronically  will  not  be  accepted 
regardless  of  date  or  time  of  submission 
and  time  of  receipt. 

Late  appUcations:  Applications  which 
do  not  meet  the  criteria  above  are 
:onsidered  late  applications.  ACF  shall 
notify  each  late  appUcant  that  its 
application  will  not  be  considered  in 
the  current  competition. 

Extension  of  deadlines:  ACF  may 
extend  application  deadlines  when 
drcumstances  such  as  acts  of  God 
floods,  hurricanes,  etc.)  occur,  or  when 
here  are  widespread  disruptions  of  the 
nail  service.  Determinations  to  extend 
or  waive  deadline  requirements  rest 
with  ACF's  Chief  Grants  Management 
Dfficer. 

9.  Programs  Included  in  This 
[lombined  Program  Announcement 

Pertinent  information  of  concern  for 
potential  applicants  for  each  of  the 
ibove-listed  programs  is  set  forth  below: 

1.  Urban  and  Rural  Community 
Economic  Development  (CFDA  No. 
>3.570)  Deadline  Date:  April  23, 1999. 

(A)  Program  Contact  Person:  Thomell 
^age  (202)  401-5333  or  Thehna 
Woodland  (202)  401-5294. 

(B)  Date  of  Application  Kit:  January 
22. 1999. 

(C)  Application  Deadline: 
Applications  must  be  POSTMARKED  by 
April  23, 1999.  Detailed  appUcation 
submission  instructions  are  included  in 

e  Application  Kit. 

(D)  Legislative  Authority:  Section 
81(a)  and  681(b)(2)  of  the  Community 

rvices  Block  Grant  Act,  as  amended; 

d  the  Coats  Human  Services 
Reauthorization  Act  of  1998  (P.L.  105- 
285). 

(E)  Type  of  Awards:  Grants. 

(F)  Project  Periods  and  Budget 
Periods:  For  Sub-Priority  Areas  1.1, 1.2, 
md  1.4,  applicants  wdth  projects 
involving  construction  only  may  request 
I  project  period  of  up  to  60  months  and 
1  budget  period  of  up  to  36  months. 
Applicants  for  non-construction  projects 
imder  these  priority  areas  may  request 
project  periods  of  up  to  36  months  and 
sudget  periods  of  up  to  17  months.  Sub- 
Priority  Areas  1.5  and  1.6  may  request 
project  and  budget  periods  of  up  to  17 
months.  For  Sub-Priority  Area  2.1, 
p-antees  will  be  funded  for  24  month 
project  and  budget  periods.  For  Sub- 
Priority  Area  1.3.  applicants  may 
request  project  and  budget  periods  of  up 
to  12  months. 

(G)  Eligible  Applicants  and 
Availability  of  Funds:  The  OCS  is 
authorized  to  make  funds  available  to 


support  program  activities  of  national  or 
regional  significance  to  alleviate  the 
causes  of  poverty  in  distressed 
communities  with  special  emphasis  on 
community  and  economic  development 
activities: 

(1)  Operational  Grants  (Sub-Priority 
Area  1.1):  Funds  are  awarded  for  the 
purpose  of  providing  employment  and 
ownership  opportunities  for  low-income 
people  through  business,  physical  or 
commercial  development.  Eligible 
appUcants  are  private,  locally  initiated, 
non-profit  community  development 
corporations  (CDCs),  governed  by  a 
board  consisting  of  low  income 
residents  of  the  community  and 
business  and  civic  leaders  which  have 
as  a  principal  purpose  planning, 
developing,  or  managing  low  income 
housing  or  community  development 
projects. 

Funds  Available:  $17,000,000. 
Approximately  30  grants  will  be 
awarded  competitively. 

(2)  Historically  Black  Colleges  and 
Universities  (Sub-Priority  Area  1.2): 
Fimds  are  awarded  to  CDCs  in 
conjunction  with  HBCUs  for  the 
purposes  stated  above.  The  CDC  must 
partner  with  an  HBCU  and  the  HBCU 
mUst  play  a  significant  role  in  the 
project.  Maximum  grant  award  will  not 
exceed  $350,000. 

Funds  Available:  $2,100,000. 
Approximately  6  grants  will  be  awarded 
competitively. 

(3)  Pre-Development  Grants  (Sub- 
Priority  Area  1.3):  Funds  are  provided  to 
recently  established  CDCs  which  need 
funds  for  evaluating  the  feasibility  of 
potential  projects  which  address 
identified  needs  in  low  income 
communities,  develop  a  business  plan 
related  to  one  of  those  projects,  and 
mobilize  resources  to  be  contributed  to 
one  of  those  projects.  Eligible  applicants 
are  private,  locally  initiated,  non-profit 
community  development  corporations 
(CDCs),  governed  by  a  board  consisting 
of  low  income  residents  of  the 
community  and  business  and  civic 
leaders.  In  addition,  the  CDCs  must  not 
have  received  prior  OCS  funding;  have 
been  in  existence  for  no  more  than  3 
years  or  have  been  in  existence  longer 
than  3  years,  but  have  no  record  of 
participating  in  economic  development- 
type  projects.  Maximum  grant  award 
will  not  exceed  $75,000. 

Funds  Available:  $750,000. 
Approximately  10  grants  will  be 
awarded  competitively. 

(4)  Developmental  Grants  (Sub- 
Priority  Area  1.4):  Funds  are  awarded  in 
the  form  of  discretionary  grants  through 
a  competitive  process  to  provide 
employment  and  community 
development  opportunities  for  low 


\ 


income  individuals  through  business, 
physical  or  commercial  development. 
Maximimi  grant  award  will  not  exceed 
$250,000.  EUgible  appUcants  are 
organizations  which  received  pre- 
development  grants  from  OCS  in  FY 
1997  and  FY  1998. 

Funds  Available:  $2,500,000. 
Approximately  10  grants  will  be 
awarded  competitively. 

(5)  Administration  and  Management 
Expertise  (Sub-Priority  Area  1.5):  Funds 
are  awarded  in  the  form  of  discretionary 
grants  through  a  competitive  process  to 
provide  administrative  and  management 
expertise  to  OCS-funded  grantees  who 
have  less  experience  in  dealing  with  the 
day-to-day  issues  and  challenges 
presented  in  promoting  community 
economic  development  as  well  as  to 
those  grantees  who  have  encountered 
difficulties  in  operationalizing  their 
work  program. 

Eligible  applicants  are  OCS-funded 
grantees  that  have  completed  several 
successful  projects. 

Funds  Available:  $500,000. 
Approximately  1  grant  will  be  awarded 
competitively. 

(6)  Training  and  Technical  Assistance 
(Sub-Priority  Area  1.6_):  Funds  are 
awarded  in  the  form  of  discretionary 
grants  through  a  competitive  process  to 
develop  instructional  programs, 
national  conferences,  seminars,  and 
other  activities  to  assist  community 
development  corporations  (CDCs). 

Eligible  appUcants  are  private  non- 
profit organizations.  Applicants  must 
operate  on  a  national  basis  and  have 
significant  and  relevant  experience  in 
working  with  CEXDs. 

Funds  Available:  $210,000. 
Approximately  1  grant  will  be  awarded 
competitively. 

(7)  Rural  Community  Development 
Activities  (Sub-Priority  2.0):  Funds  are 
provided  to  help  low  income  rural 
communities  develop  the  capability  and 
expertise  to  establish  and/or  maintain 
affordable,  adequate  and  safe  water  and 
waste  water  treatment  facilities. 

Eligible  applicants  are  multi-state, 
regional  private  non-profit  organizations 
that  can  provide  training  and  technical 
assistance  to  small,  rural  communities 
in  meeting  their  community  facility 
needs. 

Funds  Available:  $3,500,000. 
Approximately  8  grants  will  be  awarded 
competitively. 

(H)  Review  Criteria  for  Urban  and 
Rural  Community  Economic 
Development  Applications  (Criteria 
Listed  Below): 
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1.  Criteria  for  Review  and  Evaluation  of 
All  Applications  Submitted  Under  Sub- 
Priority  Areas  1.1. 1.2,  and  1.4 

(a)  Criterion  I:  Analysis  of  Need 
(Maximum:  5  points) 

The  application  dociiments  that  the 
project  addresses  a  vital  need  in  a 
distressed  community.  (0-3  points) 

Most  recent  available  statistics  and 
other  information  are  provided  in 
support  of  its  contention.  (0-2  points) 

(b)  Criterion  II:  Organizational 
Experience  in  Program  Area  and  Staff 
Responsibilities  (Maximum:  25  points). 

(i)  Organizational  Experience  in 
Program  Area  (sub-rating:  0-15  points). 

Eiocumentation  provided  indicates 
that  projects  previously  imdertaken 
have  been  relevant  and  eff^ective  and 
have  provided  permanent  benefits  to  the 
low-income  population.  (0-5  points) 

The  applicant  has  demonstrated  the 
abiUty  to  implement  major  activities  in 
such  areas  as  business  development, 
commercial  development,  physical 
development,  or  financial  services;  the 
ability  to  mobilize  dollars  bom  sources 
such  as  the  private  sector  (corporations, 
banks,  etc.),  foundations,  the  public 
sector,  including  State  and  local 
governments,  or  individuals;  that  it  has 
a  sound  organizational  structiue  and 
proven  organizational  capability;  and  an 
ability  to  develop  and  maintain  a  stable 
program  in  terms  of  business,  physical 
or  community  development  activities 
that  will  provide  needed  permanent 
jobs,  services,  business  development 
opportunities,  and  other  benefits  to 
commimity  residents.  (0-10  points) 

(ii)  Staff  Skills,  Resources  and 
Responsibilities  (sub  rating:  0-10 
points). 

The  application  describes  in  brief 
resimie  form  the  experience  and  skills  of 
the  project  director  who  is  not  only  well 
qualified,  but  his/her  professional 
capabilities  are  relevant  to  the 
successful  implementation  of  the 
project.  If  the  key  staff  person  has  not 
yet  been  identified,  the  application 
contains  a  comprehensive  position 
description  which  indicates  that  the 
responsibiUties  to  be  assigned  to  the 
project  director  are  relevant  to  the 
successful  implementation  of  the 
project.  (0-5  points) 

The  applicant  has  adequate  facilities 
and  resources  (i.e.  space  and 
equipment)  to  successfully  carry  out  the 
work  plan.  (0-2  points) 

The  assigned  responsibilities  of  the 
staff  are  appropriate  to  the  tasks 
identified  for  the  project  and  sufficient 
time  of  senior  staff  wall  be  budgeted  to 
assure  timely  implementation  and  cost- 
effective  management  of  the  project.  (0- 
3  points) 


(c)  Criterion  III:  Project 
Implementation  (Maximum:  25  points). 

The  Work  Plan,  or  Business  Plan 
where  appropriate,  is  both  sound  and 
feasible.  Briefly,  the  plan  should 
describe  the  key  work  tasks  and  show 
how  the  project  objectives  will  be 
accomplished  including  the 
development  of  business  and  creation  of 
jobs  for  low-income  persons  during  the 
allowable  OCS  project  period.  The 
project  is  responsive  to  the  needs 
identified  in  the  Analysis  of  Need.  (0- 
5  points). 

It  sets  forth  realistic  quarterly  time 
targets  by  which  the  various  work  tasks 
will  be  completed.  (0-5  points). 

Critical  issues  or  potential  problems 
that  might  impact  negatively  on  the 
project  are  defined  and  the  project 
objectives  can  be  reasonably  attained 
despite  such  potential  problems.  (0-5 
points). 

The  application  contains  a  full  and 
accurate  description  of  the  proposed  use 
of  the  requested  financial  assistance. 
Also,  if  the  project  proposes  the 
development  of  a  new  or  expanding 
business,  service,  physical  or 
commercial  activity,  the  application 
must  address  applicable  elements  of  a 
business  plan.  Refer  to  the  section  on 
"Instructions  for  Completing 
Application  Package"  found  in  the 
Application  Kit  for  details.  Special 
attention  should  be  given  to  assure  that 
the  financial  plan  element,  which 
indicates  the  project's  potential  and 
timetable  for  financial  self-sufficiency, 
is  included.  It  must  include  the 
following  exhibits  for  the  first  three 
years  (on  a  quarterly  basis)  of  business' 
operations: 

Profit  and  Loss  Forecasts,  Cash  Flow 
Projections  and  Proforma  Balance 
Sheets.  Also,  an  initial  Source  and  Use 
of  Funds  statement  for  all  project 
funding  must  be  included.  (0-10  points) 

(d)  Criterion  IV:  Significant  and 
Beneficial  Impact  (Maximum:  20  points) 

(i)  Significant  and  Beneficial  Impact 
(sub-rating:  Maximum:  0-5  points) 

The  proposed  project  willproduce 
permanent  and  measurable  results  that 
will  reduce  the  incidence  of  poverty  and 
AFDC/TANF  assistance  in  the 
community.  (0-3  points) 

The  OCS  grant  mnds,  in  combination 
with  private  and/or  other  public 
resources,  are  targeted  into  low-income 
conmiunities,  distressed  communities, 
and/or  designated  enterprise  zones  and 
enterprise  communities.  (0-2  points) 

(ii)  Community  Empowerment 
Consideration  and  Partnership  with 
Child  Support  Enforcement  Agency 
(Maximum:  0-5  points) 

Special  consideration  will  be  given  to 
applicants  who  are  located  in  areas 


which  are  characterized  by  poverty  and 
other  indicators  of  socio-economic 
distress  such  as  a  poverty  or  AFDC/ 
TANF  assistance  rate  of  at  least  20%. 
designation  as  an  Empowerment  Zone 
or  Enterprise  Commimity  (EZ/EC),  high 
levels  of  unemployment,  high  levels  of 
incidences  of  violence,  gang  activity, 
crime,  drug  use  and  low-income 
noncustodial  parents  of  children 
receiving  AFDC/TANF.  (0-3  points) 
Applicants  should  document  that 
they  were  involved  in  the  preparation 
and  implementation  of  a  comprehensive 
community-based  strategic  plan  to 
achieve  both  economic  and  human 
development  in  an  integrated  manner; 
and  how  the  proposed  project  will 
support  the  goals  of  that  plan.  Also 
applicants  should  document  that  they 
have  entered  into  partnership 
agreements  with  local  Child  Support 
Enforcement  agencies  to  increase 
capability  of  low-income  parents  and 
families  to  fulfill  their  parental 
responsibilities.  (0-2  points) 

Note:  Applicants  that  have  projects  located 
in  EZ/EC  target  areas  or  those  who  have 
included  signed  current  agreements  with 
child  support  enforcement  agencies  will 
automatically  receive  the  maximum  2  points. 

(iii)  Cost-per-fob  (sub-rating:  0-5 
points) 

During  the  project  period,  the 
proposed  project  will  create  new. 
permanent  jobs  or  maintain  permanent 
jobs  for  low-income  residents  at  a  cost- 
per-job  below  $15,000  in  OCS  funds 
unless  there  are  extenuating 
circimistances,  i.e.,  Alaska  where  the 
cost  of  living  is  much  higher. 

Note:  The  maximum  number  of  px>ints  will 
be  given  to  those  applicants  proposing 
estimated  cost-per-job  for  low-income 
residents  of  StO.OOO  or  less  of  OCS  requested 
funds.  Higher  cost-per-job  estimates  will 
receive  correspondingly  fewer  points  unless 
adequately  justified  by  extenuating 
circvunstances.) 

(iv)  Career  Development   ■ 
Opportunities  (sub-rating:  0-5  Points) 

The  application  documents  that  the 
jobs  to  be  created  for  low-income  people 
have  career  development  opportunities 
which  will  promote  self-sufficiency. 

(e)  Criterion  V:  Public-Private 
Partnerships  (Maximum:  20  Points) 

(i)  Mobilization  of  resources:  (sub- 
rating:  15  points) 

The  application  docmnents  that  the 
applicant  will  mobilize  from  public 
and/or  private  sources  cash  and/or  in- 
kind  contributions  valued  at  an  amount 
equal  to  the  OCS  funds  requested. 
Applicants  documenting  that  the  value 
of  such  contributions  will  be  at  least 
equal  to  the  OCS  funds  requested  will 
receive  the  maximum  nimiber  of  points 


1  ft  this  sub-criterion.  Lesser 

:  intributions  will  be  given 

:  msideration  based  upon  the  value 

documented. 

Note  1:  Cash  resources  such  as  cash  or 
ians  contributed  from  all  project  sources 
I  ixcept  for  those  contributed  directly  by  the 
tpplicant)  must  be  documented  by  letters  of 
commitment  from  third  parties  making  the 
contribution.  Third  party  in-kind 
cbntributions  such  as  equipment  or  real 
bktiperty  contributed  by  applicant  or  third 
parties  must  be  documented  by  an  inventory 
fQr  equipment  and  a  copy  of  deed  or  other 
lAgal  document  for  real  property.  In  addition, 
reture  or  projected  program  income  such  as 
gK>ss  or  net  profits  from  the  project  or 
business  operations  will  not  be  recognized  as 
^  lobilized  or  contributed  resources. 
I    Note  2:  Applicants  under  Sub-Priority  Area 
k  2  who  have  a  signed,  written  agreement  for 
b' partnership  with  Historically  Black 
Colleges  and  Universities  are  deemed  to  have 
folly  met  this  criterion  and  will  receive  the 
maximum  number  of  points  if  they  include 
'  e  agreement  with  the  HBCU. 

(ii)  Integration/coordination  of 
frvices:  (sub-rating:  5  points). 
The  applicant  demonstrates  a 

:i)mmitment  to  or  agreements  with  local 
;encies  responsible  for  administering, 
lild  support  enforcement, 
nployment,  education  and  training 
rograms  (such  as  ]TPA)  to  ensure  that 
elfare  recipients,  at-risk  youth, 
splaced  workers,  public  housing 
inants,  homeless  and  low-income 

hdividuals  and  low-income 
oncustodial  parents  will  be  trained  and 
laced  in  the  newly  created  jobs.  The 
plicant  provides  written  agreements 
m  the  local  AFDC/TANF  or  other 
amployment,  educatioii  and  training 

affice,  and  child  support  enforcement 
gency  indicating  what  actions  will  be 
taken  to  integrate/coordinate  services 
that  relate  directly  to  the  project  for 
n  rhich  funds  are  being  requested.  (0-2 
;  oints.) 

Specifically,  the  agreements  should 
i  iclude:  (1)  the  goals  and  objectives  that 
1 18  applicant  and  (a)  the  AFDC/TANF 
c  r  other  employment,  education  and 
I  nining  office  and/or  (b)  child  support 
E  oforcement  agency  expect  to  achieve 
I  trough  their  collaboration;  (2)  the 
specific  activities/actions  that  will  be 
taken  to  integrate/coordinate  services  on 
^  on-going  basis;  (3)  the  target 
])opulation  that  this  collaboration  will 
serve;  (4)  the  mechanism(s)  to  be  used 

integrating/coordinating  activities;  (5) 
,ow  those  activities  will  be  significant 

relation  to  the  goals  and  objectives  to 

achieved  through  the  collaboration; 

d  (6)  how  those  activities  will  be 
ignificant  in  relation  to  their  impact  on 
le  success  of  the  (XIS- funded  project. 
(p-2  points.) 


The  applicant  should  also  provide 
documentation  that  illustrates  the 
organizational  experience  related  to  the 
employment  education  and  training 
program  (refer  to  Criterion  II  for 
guidelines).  (0-1  points.) 

(f)  Criterion  VI:  Budget 
Appropriateness  and  Reasonableness 
(Maximum:  5  points.) 

Funds  requested  are  commensurate 
with  the  level  of  effort  necessary  to 
accomplish  the  goals  and  objectives  of 
the  project.  (0-2  points.) 

The  application  includes  a  detailed 
budget  break-down  for  each  of  the 
budget  categories  in  the  SF-424A.  The 
applicant  presents  a  reasonable 
administrative  cost.  (0-2  points.) 

The  estimated  cost  to  the  government 
of  the  project  also  is  reasonable  in 
relation  to  the  anticipated  results.  (0-1 
point.) 

2.  Criteria  for  Review  and  Evaluation  of 
Applications  Submitted  Under  Sub- 
Priority  Area  1.3 

(a)  Criterion  I:  Analysis  of  Need 
(Maximum:  15  points.) 

The  appUcation  documents  that  there 
are  clearly  identified  needs  in  a  low- 
income  community  not  being  effectively 
addressed.  (0-10  points.) 

Most  recent  available  statistics  and 
other  information  are  provided  in 
support  of  its  contention.  (0-5  points) 

(b)  Criterion  II:  Organizational 
Capability  and  Capacity  (Maximum:  20 
Points) 

(i)  Organizational  experience  in 
progfxun  area  (sub-rating:  5  Points). 

Each  applicant  must  briefly  show  why 
their  organization  can  successfully 
implement  the  project  for  which  they 
are  requesting  hinds.  (0-3  points) 

If  an  applicant  has  a  history  of  prior 
achievements  in  economic  development 
within  the  past  three  (3)  years,  it  should 
address  the  relevance  and  effectiveness 
of  those  projects  undertaken,  especially 
their  cost  effectiveness  and  the 
relevance  and  effectiveness  of  any 
services  and  the  permanent  benefits 
provided  to  the  targeted  population.  (0- 
2  points) 

(ii)  Management  capacity  (sub-rating: 
5  points). 

Applicants  must  fully  detail  their 
ability  to  implement  sound  and  effective 
management  practices  and  if  they  have 
been  recipients  of  other  Federal  or  other 
governmental  grants,  they  must  also 
detail  that  they  have  consistently 
complied  with  financial  and  program 
progress  reporting  and  audit 
requirements.  (0-3  points) 

Applicants  should  submit  any 
available  docimientation  on  their 


management  practices  and  progress 
reporting  procedures  along  with  a 
statement  by  a  Certified  or  Licensed 
public  Accountant  as  to  the  sufficiency 
of  the  applicant's  financial  management 
system  to  protect  adequately  any 
Federal  funds  awarded  under  the 
application  submitted.  (0-2  points) 

Note:  The  documentation  of  the  applicant's 
management  practices,  etc.,  and  statement 
bom  the  Accountant  on  the  Tmancial 
management  system  must  address  the 
applicant  organization's  own  internal  system 
rather  than  an  external  system  of  an  afTlliate. 
partner  or  management  support  organization, 
etc. 

(iii)  Staffing  (sub-rating:  5  points). 

The  application  must  hilly  describe 
(e.g.,  resumes)  the  experience  and  skills 
of  key  staff  showing  that  they  are  not 
only  well  quaUfied  but  that  their 
professional  capabilities  are  relevant  to 
the  successful  implementation  of  the 
project. 

(iv)  Staffing  responsibilities  (sub- 
rating:  5  points). 

The  application  must  describe  how 
the  assigned  responsibilities  of  the  staff 
are  appropriate  to  the  tasks  identified 
for  the  project. 

(c)  Criterion  III:  Project  Design, 
Implementation  and  Evaluation 
(Maximum:  30  Points) 

(i)  Project  implementation  component 
(sub-rating:  25  points.) 

The  work  plan  must  address  a  clearly 
identified  need  in  the  low-income 
community  described  in  Criterion  I.  The 
plan  must  include  a  methodology  to 
evaluate  the  feasibility  of  potential 
projects  that  conform  to  the  type 
projects  and  activities  allowable  under 
Sub-priority  areas  1.1, 1.2,  and  1.4.  (0- 
10  points.) 

It  must  set  forth  realistic  quarterly 
time  schedules  of  work  tasks  by  which 
the  objectives  (including  the 
development  of  a  business  plan  and 
mobilization  of  resources)  will  be 
accomplished.  Because  quarterly  time 
schedules  are  used  by  OCS  as  a  key 
instrument  to  monitor  progress,  failure 
to  include  these  time  targets  will 
seriously  reduce  an  applicant's  point 
score  in  this  criterion.  (0-10  points.) 

It  must  define  critical  issues  or 
potential  problems  that  might  impact 
negatively  on  the  project  and  it  must 
indicate  how  the  project  objectives  will 
be  attained  notvkdthstanding  any  such 
potential  problems.  (0-5  points) 

(ii)  Evaluation  component  (sub-rating: 
5  points). 

All  proposals  should  include  a  self- 
evaluation  component.  The  evaluation 
data  collection  and  analysis  procedures 
should  be  specifically  oriented  to  assess 
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the  degree  to  which  the  stated  goals  and 
objectives  are  achieved.  (0-3  points) 

Qualitative  and  quantitative  measures 
reflective  of  the  scheduling  and  task 
delineation  in  (1)  above  should  be  used 
to  the  maximum  extent  possible.  This 
component  should  indicate  the  ways  in 
which  the  potential  grantee  would 
integrate  qualitative  and  quantitative 
measures  of  accomplishment  and 
specific  data  into  its  program  progress 
reports  that  are  required  by  OCS  from 
all  pre-development  grantees.  (0-2 
points) 

(d)  Criterion  IV:  Significant  and 
Beneficial  Impact  (Maximum:  25  Points) 

Funding  under  this  Sub-priority  area 
is  targeted  to  result  in  a  Business  Plan 
for  a  proposed  project.  The  proposed 
project  around  which  the  Business  Plan 
is  to  be  developed  with  the  use  of  OCS 
grant  funds  must  be  targeted  into  low- 
income  communities,  and/or  designated 
empowerment  zones  or  enterprise 
cominimities  with  the  goals  of 
increasing  the  economic  conditions  and 
social  self-sufficiency  of  residents.  Also 
the  project  proposes  to  produce 
permanent  and  measurable  results  that 
will  reduce  the  incidence  of  poverty  and 
AFDCVTANF  recipients  in  the  low- 
income  area  targeted.  (0-20  points) 

Note:  This  Sub-priority  area  permits 
applicants  to  conduct  several  feasibility 
studies  related  to  various  potential  projects. 
However  on  completion  of  the  studies,  one 
proposed  project  must  be  selected  and  a 
business  plan  prepared  for  the  selected 
project.  The  activity  targets  mobilization  of 
non-discretionary  program  dollars  from 
private  sector  individuals,  public  resources, 
corporations,  and  foundations  including  the 
utilization  of  Historically  Black  Colleges  and 
Universities,  if  the  proposed  project  is 
implemented.  (0-5  points) 

(e)  Criterion  V:  Budget 
Appropriateness  and  Reasonableness 
(Maximum:  10  points) 

Fimds  requested  are  commensurate 
with  the  level  of  effort  necessary  to 
accomplish  the  goals  and  objectives  of 
the  project.  The  estimated  cost  to  the 
government  of  the  project  also  is 
reasonable  in  relation  to  the  anticipated 
results.  (0-5  points) 

The  application  includes  a  narrative 
detailed  budget  break-down  for  each  of 
the  budget  categories  in  the  SF  424-A. 
The  applicant  presents  a  reasonable 
administrative  cost.  (0-5  points) 

3.  Criteria  for  Review  and  Evaluation  of 
Applications  Submitted  Under  Sub- 
Priority  Area  1.5 

(a)  Criterion  I:  Organizational 
Experience  in  Program  Area  and  Staff 
Responsibilities  (Maximum:  20  points) 

(i)  Organizational  Experience  in 
Proff-am  Area  (sub-rating:  0-10  points) 


Applicant  has  documented  the 
capability  to  provide  leadership  in 
solving  long-term  and  immediate 
problems  locally  and/or  nationally  in 
such  areas  as  business  development, 
commercial  development, 
organizational  and  staff  development, 
board  training,  and  micro- 
entrepreneurship  development.  (0-2 
points) 

Applicant  must  docimient  a  capability 
(including  access  to  a  network  of  skilled 
individuals  and/or  organizations)  in  two 
or  more  of  the  following  areas:  Business 
Management,  including  strategic 
planning  and  fiscal  management; 
Finance,  including  development  of 
financial  packages  and  provision  of 
financial/accoimting  services;  and 
Regulatory  Compliance,  including 
assistance  with  zoning  and  permit 
compliance.  (0-2  points) 

Further,  the  applicant  has  the 
demonstrated  ability  to  mobilize  dollars 
from  sources  such  as  the  private  sector 
(corporations,  banks,  foundations,  etc.) 
and  the  public  sector,  including  state 
and  local  governments.  (0-2  points) 

Applicant  also  demonstrates  that  it 
has  a  sound  organizational  structure  and 
proven  organizational  capability  as  well 
as  an  ability  to  develop  and  maintain  a 
stable  program  in  terms  of  business, 
physical  or  commimity  development 
activities  that  have  provided  permanent 
jobs,  services,  business  development 
opportunities,  and  other  benefits  to 
poverty  community  residents.  (0-2 
points) 

Applicants  must  indicate  why  they 
feel  that  their  successful  experiences 
would  be  of  assistance  to  existing 
grantees  which  are  experiencing 
difficulties  in  implementing  their 
projects.  (0-2  points)  • 

(ii)  Staff  Skills,  Resources  and 
Responsibilities  (sub-rating:  0-10 
points) 

The  application  describes  in  brief 
resimie  form  the  experience  and  skills  of 
the  project  director  who  is  not  only  well 
qualified,  but  who  has  professional 
capabilities  relevant  to  the  successful 
implementation  of  the  project.  If  the  key 
staff  person  has  not  yet  been  identified, 
the  application  contains  a 
comprehensive  position  description 
which  indicates  that  the  responsibilities 
to  be  assigned  to  the  project  director  are 
relevant  to  the  successful 
implementation  of  the  project.  (0-5 
points) 

The  applicant  has  adequate  facilities 
and  resources  (i.e.  space  and 
equipment)  to  successfully  carry  out  the 
work  plan.  (0-3  points) 

The  assigned  responsibilities  of  the 
staff  are  appropriate  to  the  tasks 
identified  for  the  project  and  sufficient 


time  of  senior  staff  will  be  budgeted  to 
assure  timely  implementation  and  cost 
effective  management  of  the  project.  (0- 
2  points) 

(b)  Criterion  II:  Work  Program 
(Maximum:  30  points) 

Based  upon  the  applicant's 
knowledge  and  experience  related  to 
OCS's  Discretionary  Grants  Program 
(particularly  conmiunity  economic 
development),  the  application  should 
demonstrate  in  some  specificity  a 
thorough  understanding  of  the  problems 
a  grantee  may  encounter  in 
implementing  a  successful  project.  (0- 
15  points) 

The  application  should  include  a 
strategy  for  assessing  the  specific  nature 
of  the  problems,  outlining  a  course  of 
action  and  identifying  the  resources 
required  to  resolve  the  problems.  (0-15 
points) 

(c)  Criterion  III:  Significant  and 
Beneficial  Impact  (Maximum:  30  points) 

Project  funds  under  this  sub-priority 
area  must  be  used  for  the  purposes  of 
transferring  expertise  directly,  or  by  a 
contract  with  a  third  party,  to  other  OCS 
funded  grantees.  Applicants  must 
document  how  the  success  or  failure  of 
collaboration  with  these  grantees  will  be 
docimiented.  (0-15  points) 

Applicants  must  demonstrate  an 
ability  to  disseminate  results  on  the 
kinds  of  programmatic  and 
administrative  expertise  transfer  efforts 
in  which  they  participated  and 
successful  strategies  that  they  may  have 
developed  to  share  expertise  with 
grantees  during  the  grant  period.  (0-10 
points) 

Applicants  must  also  state  whether 
the  results  of  the  project  will  be 
included  in  a  handbook,  a  progress    - 
paper,  an  evaluation  report  or  a  general 
manual  and  why  the  particular 
methodology  chosen  would  be  most 
effective.  (0-5  points) 

(d)  Criterion  IV:  Public-Private 
Partnerships  (15  Points) 

The  applicant  demonstrates  that  it  has 
worked  with  local,  regional,  state  or 
national  offices  to  ensure  that  AFDC/ 
TANF  recipients,  at-risk  youth, 
displaced  workers,  public  housing 
tenants,  low-income  noncustodial 
parents,  homeless  and  otherwise  low- 
income  individuals  have  been  trained 
and  placed  in  newly  created  jobs.  (0-10 
points) 

Applicant  should  demonstrate  how  it 
vtrill  design  a  comprehensive  strategy 
which  makes  use  of  other  available 
resources  to  resolve  typical  and 
recurrent  grantee  problems.  (0-5  points) 

(e)  Criterion  V:  Budget 
Appropriateness  and  Reasonableness 
(Maximum:  5  points) 
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Applicant  documents  that  the  funds 
raquested  are  commensurate  with  the 
level  of  effort  necessary  to  accomplish 
the  goals  and  objectives  of  the  project. 
The  application  includes  a  narrative 
detailed  budget  break-down  for  each  of 
appropriate  budget  categories  in  the 

'^24A.  (0-3  points) 
e  estimated  cost  to  the  government 

the  project  also  is  reasonable  in 
ration  to  the  anticipated  results.  (0-2 
points) 

4 .  Criteria  for  Review  and  Evaluation  of 
4  tplications  Submitted  Under  Sub- 
Ptiority  Area  1.6 

|(a)  Criterion  I:  Need  for  Assistance 
imunt:  10  points) 
e  application  documents  that  the 
iject  addresses  a  vital  nationwide 
related  to  the  purposes  of  Priority 
4^a  1.0  and  provides  data  and 
information  in  support  of  its  contention. 

(b)  Criterion  II:  Organizational 
^jfperience  in  Program  Area  and  Staff 
^ksponsibilities  (Maximum:  20  points) 

(fjl  Organizational  Experience 

Applicant  has  documented  the 
abiUty  to  provide  leadership  in 
pving  long-term  and  immediate 
3blems  locally  and/or  nationally  in 
~  1  areas  as  business  development, 
lercial  development, 
lizational  and  staff  development, 
rd  training,  and  micro- 
itrepreneurship  development. 
Applicant  must  dociunent  a  capabiUty 
eluding  access  to  a  network  of  skilled 
viduab  and/or  organizations)  in  two 
more  of  the  following  areas:  Business 
agement,  including  strategic 
ig  and  fiscal  management; 
lance,  including  development  of 
lancial  packages  and  provision  of 
icial/accoimting  services;  and 
latory  Compliance,  including 
istance  with  zoning  and  permit 
pUance.  (0-10  points) 

0^)  Staff  Skills 

Hie  applicant's  proposed  project 
director  and  primary  staff  are  well 
quahfied  and  their  professional 
experiences  are  relevant  to  the 
successful  implementation  of  the 
proposed  project.  (0-10  points) 

;  {(c)  Criterion  III:  Work  Plan  (Maximum 
31$  points) 

I  Based  upon  the  applicant's 
knowledge  and  experience  related  to 
bfS's  Discretionary  Grants  Program 
(p^irticularly  community  economic 
envelopment),  the  appUcant  must 
develop  and  submit  a  detailed  and 
specific  work  plan  that  is  both  sound 
and  feasible.  Specifically,  the  work  plan 
should  include  the  following  elements: 


(i)  D«nonstrate  that  all  activities  are 
comprehensive  and  nationwide  in 
scope,  and  adequately  described  and 
appropriately  related  to  the  goals  of  the 
program.  (0-10  points) 

(ii)  Demonstrate  in  some  specificity  a 
thorough  understanding  of  the  kinds  of 
training  and  technical  assistance  that 
can  be  provided  to  the  network  of 
Community  Development  Corporations. 
(0-10  points) 

(iii)  DeUneate  the  tasks  and  sub-tasks 
involved  in  the  areas  necessary  to  carry 
out  the  responsibiUties  to  include 
training,  technical  assistance,  research, 
outreach,  seminars,  etc.  (  0-5  points) 

(iv)  State  the  intermediate  and  end 
products  to  be  developed  by  task  and 
sub-task.  (0-5  points) 

(v)  Provide  realistic  time  frames  and 
chronology  of  key  activities  for  the  goals 
and  objectives.  (0-5  points] 

(d)  Criterion  IV:  Significant  and 
Beneficial  Impact  (Maximum:  25  points) 

Project  funds  under  this  sub-pnority 
area  must  be  used  for  the  purpose  of 
providing  training  and  technical 
assistance  on  a  national  basis  to  the 
network  of  Community  Development 
Corporations^^ 

Applicant  must  dociunent  how  the 
success  or  failure  of  the  assistance 
provided  will  be  documented. 

(i)  AppUcation  should  adequately 
describe  how  the  project  will  assure 
long-term  program  and  management 
improvements  for  Community 
Development  Corporations:  (0-10 
points) 

(ii)  The  project  will  impact  on  a 
significant  number  of  Community 
Development  Corporations;  (0-10 
points) 

(iii)  AppUcant  should  document  how 
the  project  will  leverage  or  mobiUze 
significant  other  non-federal  resources 
for  the  direct  benefit  of  the  project;  (0- 
5  points) 

(e)  Criterion  V:  Budget  Reasonableness 
(Maximum  10  points) 

(i)  The  resources  requested  are 
reasonable  and  adequate  to  accomplish 
the  project.  (0-5  points) 

(ii)  Total  costs  are  reasonable  and 
consistent  with  anticipated  results.  (0- 
5  points) 

5.  Criteria  for  Review  and  Evaluation  of 
all  Applications  Under  Priority  Area  2.1 

(a)  Criterion  I:  Analysis  of  Need 
(Maximum:  5  points) 

The  application  documents  that  the 
project  addresses  a  vital  need  in  a 
distressed  community  and  provides ' 
statistics  and  other  data  and  information 
in  support  of  its  contention. 

(b)  Criterion  II:  Organizational 
Experience  in  Program  Area  and  Staff 
Responsibilities  (Maximum:  15  points) 


(i)  Organizational  Experience  in 
Program  Area  (sub-rating:  0-5  points) 

Documentation  provided  indicates 
that  projects  previously  undertaken 
have  been  relevant  and  effective  and 
have  provided  permanent  benefits  to  the 
low-income  population. 

Organizations  which  propose 
providing  training  and  technical 
assistance  have  detailed  competence  in 
the  specific  program  priority  area  and  as 
a  deliverer  with  expertise  in  the  fields 
of  training  and  technical  assistance.  If 
applicable,  information  provided  by 
these  applicants  also  addresses  related 
achievements  and  competence  of  each 
cooperating  or  sponsoring  organization. 

(ii)  Staff  Skills,  Resources  and 
Responsibilities  (sub-rating  0-10  points) 

Ine  application  describes  in  brief 
resume  form  the  experience  and  skills  of 
the  project  director  who  is  not  only  well 
qualified,  but  his/her  professional 
capabilities  are  relevant  to  the 
successful  implementation  of  the 
project.  If  the  key  staff  person  has  not 
yet  been  identified,  the  appUcation 
contains  a  comprehensive  position 
description  which  indicates  that  the 
responsibilities  to  be  assigned  to  the 
project  director  are  relevant  to  the 
successful  implementation  of  the 
project.  The  applicant  has  adequate 
faciUties  and  resources  (i.e.  space  and 
equipment)  to  successfully  carry  out  the 
work  plan.  The  assigned  responsibiUties 
of  the  staff  are  appropriate  to  the  tasks 
identified  for  the  project  and  sufficient 
time  of  senior  staff  wiU  be  budgeted  to 
assure  timely  implementation  and  cost 
effective  management  of  the  project. 

(c)  Criterion  III:  Project 
Implementation  (Maximum:  25  points) 

1116  Business  Plan  is  both  sound  and 
feasible.  The  project  is  responsive  to  the 
needs  identified  in  the  Analysis  of 
Need.  It  sets  forth  realistic  quarterly 
time  targets  by  which  the  various  tasks 
will  be  completed.  Critical  issues  or 
potential  problems  that  might  impact 
negatively  on  the  project  are  defined 
and  the  project  objectives  can  be 
reasonably  attained  despite  such 
potential  problems. 

(d)  Criterion  IV:  Significant  and 
Beneficial  Impact  (Maximum:  30  points) 

The  application  contains  a  full  and 
accurate  description  of  the  proposed  use 
of  the  requested  financial  assistance. 
The  proposed  project  will  produce 
permanent  and  measurable  results  that 
will  reduce  the  incidence  of  p>overty  in 
the  areas  targeted  and  significantly 
enhance  the  self  sufficiency  of  program 
participants.  Results  are  quantifiable  in 
terms  of  program  area  expectations,  e.g., 
number  of  imits  of  housing 
rehabiUtated,  agricultural  .ind  non- 
agricultural  job  placements,  etc.  The 
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OCS  grant  funds,  in  combination  with 
private  and/or  other  public  resources, 
are  targeted  into  low-income  and/or 
distressed  communities  and/or 
designated  empowerment  zones  and 
enterprise  commimities. 

(e)  Criterion  V:  Public-Private 
Partnerships  (Maximum:  20  points) 

The  application  docimients  that  the 
applicant  will  mobilize  firom  public 
and/or  private  sources  cash  and/or  in- 
kind  contributions  valued  at  an  amount 
equal  to  the  OCS  funds  requested. 
Applicants  docimienting  that  the  value 
of  such  contributions  will  be  at  least 
equal  to  the  OCS  funds  requested  will 
receive  the  maximum  number  of  points 
for  this  Criterion.  Lesser  contributions 
will  be  given  consideration  based  upon 
the  value  dociunented. 

(f)  Criterion  VI:  Budget 
Appropriateness  and  Reason(^leness 
(Maximum:  5  points) 

Funds  requested  are  commensurate 
with  the  level  of  effort  necessary  to 
accomplish  the  goals  and  objectives  of 
the  project.  The  application  includes  a 
narrative  detailed  budget  break-down 
for  each  of  the  budget  categories  in  the 
SF-424A.  The  appUcant  presents  a 
reasonable  administrative  cost.  The 
estimated  cost  to  the  govenmient  of  the 
project  also  is  reasonable  in  relation  to 
the  anticipated  results. 

2.  Community  Food  and  Nutrition 
(CFN)  (CFDA  No.  93.571)  Deadline  Date: 
March  26, 1999 

(A)  Pmgram  Contact  Person:  Thomell 
Page  (202)  401-5333  or  Catherine  Rivers 
(202)  401-5252. 

(B)  Date  of  Application  Kit:  January 
25. 1999. 

(C)  Application  Deadline: 
Applications  must  be  POSTMARKED  by 
March  26, 1999.  Detailed  application 
submission  instructions  are  included  in 
the  Application  Kit. 

(D)  Leffslative  Authority:  Section  681 
of  the  Commimity  Services  Block  Grant 
Act,  as  amended;  and  the  Coats  Human 
Services  Reauthorization  Act  of  1998 
(Pub.  L.  105-285). 

(E)  Eligible  Activities:  The  OCS  is 
authorized  to  make  funds  available  for 
the  purpose  of  coordinating  existing 
private  and  public  food  assistance 
resources,  whenever  such  coordination 
is  determined  to  be  inadequate,  to  better 
serve  low  income  populations;  assisting 
low  income  communities  to  identify 
potential  sponsors  of  child  nutrition 
programs  and  to  initiate  new  programs 
in  underserved  or  unserved  areas;  and 
developing  innovative  approaches  to 
meet  the  nutrition  needs  of  low  income 
people.  Fimds  are  provided  to  improve 
the  health  and  nutrition  status  of  low 
income  persons  through  improved 


access  to  healthy  nutritious  foods  or  by 
other  means. 

(F)  Type  of  Awards:  Grants. 

(G)  Pmject  Period  and  Budget  Period: 
For  most  projects,  OCS  will  grant  funds 
for  1  year.  However,  in  rare  instances, 
depending  on  the  characteristics  of  any 
individual  project  and  on  the 
justification  presented  by  the  applicant 
in  its  application,  a  grant  may  be  made 
for  up  to  17  months. 

{)\]  Eligible  Applicants  and 
Availability  of  Funds:  Eligible 
applicants  are  States  and  public  and 
private  non-profit  agencies/ 
organizations  with  a  demonstrated 
ability  to  successfully  develop  and 
implement  such  programs  and 
activities. 

Fimds  Available:  $2,000,000. 
Approximately  33  grants  will  be 
awarded  competitively. 

(I)  Review  Criteria  for  Community 
Food  and  Nutrition  Applications 
(Criteria  Listed  Below): 

Criteria  for  Review  and  Evaluation  of 
Community  Food  and  Nutrition 
Applications 

Criterion  I:  Analysis  of  Needs/ 
Priorities  (Maximum:  10  Points) 

(a)  Target  area  and  population  to  be 
served  are  adequately  described.  (0—4 
Points)  In  addressing  the  above 
Criterion,  the  applicant  should  include 
a  description  of  the  target  area  and 
population  to  be  served  including 
specific  details  on  any  minority 
population(s)  to  be  served. 

(b)  Nature  and  extent  of  problem(s) 
and/or  need(s)  to  be  addressed  are 
adequately  described  and  documented. 
(0-6  Points)  In  addressing  the  above 
Criterion,  the  applicant  should  include 
a  discussion  of  the  nature  and  extent  of 
the  problem(s)  and/or  need(s).  including 
specific  information  on  minority 
populations(s). 

Criterion  11:  Adequacy  of  Work 
Program  (Maximum:  25  Points) 

(a)  Realistic  quarterly  time  targets  are 
set  forth  by  which  the  various  work 
tasks  will  be  completed.  (0-10  Points) 

(b)  Activities  are  adequately  described 
and  appear  reasonably  likely  to  achieve 
results  which  will  have  a  desired  impact 
on  the  identified  problems  and/or 
needs.  (0-15  Points)  In  addressing  the 
above  Criterion,  the  applicant  should 
address  the  basic  criteria  and 
legislatively-mandated  activities  and 
should  include: 

1.  Project  priorities  and  rationale  for 
selecting  them  which  relate  to  the 
specific  nutritional  problem(s)  and/or 
need(s)  of  the  target  population  which 
were  identified  under  Criterion  I; 

2.  Goals  and  objectives  which  speak 
to  the(se)  problem(s)  and/or  need(s);  and 


3.  Project  activities  which  if 
successfiiUy  ceuried  out  can  be 
reasonably  expected  to  result  in  the 
achievement  of  these  goals  and 
objectives. 

Criterion  III:  Significant  and 
Beneficial  Impact  (Maximum:  30  Points) 

(a)  Applicant  proposes  to  significantly 
improve  or  increase  nutrition  services  to 
low-income  people  and  such 
improvements  or  increases  are 
quantified.  (0-15  Points) 

(b)  Project  incorporates  promotional 
health  and  social  services  activities  for 
low-income  people,  along  with 
nutritional  services.  (0-5  Points) 

(c)  Project  will  significantly  leverage 
or  mobiUze  other  community  resources 
and  such  resoiuces  are  detailed  and 
quantified.  (0-5  Points) 

(d)  Project  addresses  problem(s) 
which  can  be  resolved  by  one-time  OCS 
funding  or  demonstrates  that  non- 
Federal  funding  is  available  to  continue 
the  project  without  Federal  support.  (0- 
5  Points) 

In  addressing  the  above  Criterion,  the 
applicant  must  include  quantitative  data 
for  Items  (a),  (b),  and  (c),  and  discuss 
how  the  beneficial  impact  relates  to  the 
relevant  legislatively-mandated  program 
activities  and  the  problems  and/or 
needs  described  under  Criterion  I. 

Criterion  IV:  Coordination/Services 
Integration  (Maxinrum:  15  Points) 

(a)  Project  shows  evidence  of 
coordinated  community-based  plaiming 
in  its  development,  including  strategies 
in  the  Work  Program  to  carry  on 
activities  in  collaboration  with  other 
locally  funded  Federal  programs  (such 
as  DffiiS  health  and  social  services  and 
USDA  Food  and  Consumer  Service 
programs)  in  ways  that  will  eliminate 
duplication  and  will,  for  example:  1) 
imite  funding  streams  at  the  local  level 
to  increase  program  outreach  and 
efiiectiveness,  2)  facilitate  access  to  other 
needed  social  services  by  coordinating 
and  simplifying  intake  and  eligibility 
certification  processes  for  clients,  or  3) 
bring  project  participants  into  direct 
interaction  with  holistic  family 
development  resources  in  the 
community  where  needed.  (0-10  Points) 

(b)  Commimity  Empowerment 
Consideration — Special  consideration 
will  be  given  to  applicants  who  are 
located  in  areas  which  are  characterized 
by  poverty  and  other  indicators  of  socio- 
economic distress  such  as  a  poverty  rate 
of  at  least  20  percent,  designation  as  an 
Empowerment  Zone  or  Enterprise 
Community,  high  levels  of 
unemployment,  and  high  levels  of 
incidences  of  violence,  gang  activity, 
crime,  or  drug  use.  Applicants  should 
document  that  they  were  involved  in 
the  preparation  and  planned 
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iiiplementation  of  a  comprehensive 
CO  nmunity-based  strategic  plan  to 
ac  lieve  both  economic  and  human 
development  in  an  integrated  manner. 
(0^-5  Points) 

If  the  applicant  is  receiving  funds 
fiiom  the  State  for  community  food  and 
n)i^tion  activities,  the  applicant  should 
address  how  the  funds  are  being 
utilized,  and  how  they  will  be 
coordinated  with  the  proposed  project 
to  maximize  the  effectiveness  of  both.  If 
Sittite  funds  are  being  used  in  the  project 
for  which  OCS  funds  are  being 
requested,  their  usage  should  be 
speciHcally  described. 

,  Criterion  V:  Organization  Experience 
in  Program  Area  and  Staff 
ni  sponsibilities  (Maximum:  15  Points) 

I  (a)  Organizational  experiences  in 
program  area  (0-5  Points) 
Documentation  provided  indicates  that 
p^jects  previously  undertaken  have 
biBien  relevant  and  effective  and  have 
pinovided  permanent  benefits  to  the  low- 
i^ome  population.  Organizations 
Which  propose  providing  training  and 
technical  assistance  have  detailed 
competence  in  the  program  area  and  as 
a.  deliverer  with  expertise  in  the  fields 
ojfj  training  and  technical  assistance.  If 
applicable,  information  provided  by 
these  applicants  also  addresses  related 
achievements  and  competence  of  each 
perating  or  sponsoring  organization. 
1(b)  Management  History  (0-5  Points) 
plicants  must  demonstrate  their 
ility  to  implement  sound  and  effective 
management  practices  and  if  they  have 
been  recipients  of  other  Federal  or  Dther 
governmental  grants,  they  must  also 
dt^ument  that  they  have  consistently 
dtimplied  with  financial  and  program 
jl^o^ss  reporting  and  audit 
requirements.  Such  documentation  may 
be  in  the  form  of  references  to  any 
available  audit  or  progress  reports  and 
should  be  accompanied  by  a  statement 
tiy  a  Certified  or  Licensed  Public 
t:coimtant  as  to  the  sufficiency  of  the 
plicant's  financial  management 
stem  to  protect  adequately  any 
ederal  funds  awarded  under  the 
application  submitted, 
fc)  Staffing  Skills,  Resources  and 

II  (sponsibilities  (0-5  Points) 
llie  application  adequately  describes 
I  e  experience  and  skills  of  the 
proposed  project  director  showing  that 
the  individual  is  not  only  well  qualified, 
but  that  his/her  professional  capabilities 
ciije  relevant  to  the  successful 

plementation  of  the  project.  If  the  key 
S  person  has  not  yet  been  identified, 
le  application  contains  a 
mprehensive  position  description 
\iluch  indicates  that  the  responsibilities 
t  L  be  assigned  to  the  project  dirertn^ 
I  c  levant  to  the  successful 


are 


implementation  of  the  project.  The 
application  must  indicate  that  the 
applicant  has  adequate  facilities  and 
resources  (i.e.  space  and  equipment)  to 
successfully  carry  out  the  work  plan. 

In  addressing  the  above  Criterion,  the 
applicant  must  cleariy  show  that 
sufficient  time  of  the  Project  Director 
and  other  senior  staff  will  be  budgeted 
to  assure  timely  implementation  and 
oversight  of  the  project  and  that  the 
assigned  responsibiUties  of  the  staff  are 
appropriate  to  the  tasks  identified  for 
the  project. 

Criterion  VJ:  Adequacy  of  Budget 
(Maximum:  5  Points) 

The  budget  is  adequate  and 
administrative  costs  are  appropriate  in 
relation  to  the  services  proposed.  (0-5 
Points) 

3.  Job  Opportunities  for  Low  Income 
tadividuals  (JOU)  (CFDA  No.  93-593) 
Deadline  Date:  April  22, 1999 

(A)  Program  Contact  Person:  Thomell 
Page  (202)  401-5333  or  Nolan  Lewis 
(202) 401-5282. 

(B)  Date  of  Application  Kit:  January 
22, 1999. 

(C)  Application  Deadline: 
Applications  must  be  POSTMARKEDhy 
April  22, 1999.  Detailed  application 
submission  instructions  are  included  in 
the  Application  Kit. 

(D)  Legislative  Authority:  Section  505 
of  the  Family  Support  Act  of  1988, 
Public  Law  100-485,  as  amended, 
authorizes  the  Secretary  of  DHHS  to 
enter  into  agreements  with  non-profit 
organizations  (including  community 
development  corporations)  for  the 
purpose  of  conducting  projects  designed 
to  create  employment  and  business 
opportunities  for  certain  low  income 
individuals.  The  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996,  Public  Law 
104-193,  reauthorized  Section  505  of 
the  Family  Support  Act  of  1988  vdth 
certain  amendments  effective  July  1, 
1997. 

(E)  Eligible  Activities:  Projects  funded 
under  the  JOLI  Program  are  for  the 
creation  of  new  jobs  and  employment 
opportunities,  through  micro-business/ 
self-employment,  the  start-up  of  a  new 
business,  or  the  expansion  of  an  existing 
business.  Project  activities  may  include 
training  assistance,  and  support  of 
participants  to  enable  them  sucbessfully 
to  fill  such  jobs;  but  proposed  projects 
for  the  training  and  placement  of  low 
income  individuals  in  already  existing 
jobs  or  jobs  expected  to  be  available 
independent  of  any  job  creation  activity 
of  the  proposed  project,  will  not  be 
considered  foi  iundin^. 

(F)  Type  of  Awards:  Grants. 


(G)  Project  Periods  and  Budget 
Periods:  Refer  to  Application  Kit  for 
details. 

(H)  Eligible  Applicants  and 
Availability  of  Funds:  AppUcants 
eligible  to  apply  for  grants  under  the 
JOLI  program  must  be  not-for-profit 
organizations  exempt  bom  taxation 
under  Section  501(c)(3)  or  (4)  of  the 
Internal  Revenue  Code.  Applicants  are 
encouraged  to  mobilize  resources. 

Funds  Available:  $5,500,000. 
Approximately  5  to  10  grants  will  be 
awarded.  JOLI  grant  awards  are 
approved  for  up  to  3  year  project 
periods  and  are  funded  for  up  to  a 
maximum  of  $500,000  for  the  full 
project  period. 

(I)  Review  Criteria  for  Job  Opportunities 
for  Low  Income  Individuals 
Applications  (Criteria  Listed  Below) 

Criteria  for  Review  of  |OLI 
Applications 

Applications  which  pass  the  pre- 
rating  review  will  be  assessed  and 
scored  by  reviewers.  Each  reviewer  will 
give  a  numerical  score  for  each 
application  reviewed.  These  numerical 
scores  will  be  supported  by  explanatory 
statements  on  a  formal  rating  form 
describing  major  strengths  and 
weaknesses  under  each  appUcable 
criterion  published  in  the 
Announcement. 

The  in-depth  assessment  and  review 
process  will  use  the  following  criteria 
coupled  with  the  specific  requirements 
described  in  Part  III  of  the  Application 
Kit.  Scoring  will  be  based  on  a  total  of 
100  points. 

The  ultimate  goals  of  the  projects  to 
be  funded  under  the  JOLI  Program  are: 
1)  to  achieve,  through  project  activities 
and  interventions,  the  creation  of 
employment  opportunities  for  TANF 
recipients  and  other  low-income 
individuals  which  can  lead  to  economic 
self-sufficiency  of  members  of  the 
communities  served;  2)  to  evaluate  the 
effectiveness  of  these  interventions  and 
of  the  project  design  through  which  they 
were  implemented;  and  3)  thus  to  make 
possible  the  replication  of  successful 
programs.  As  noted  here,  OCS  intends 
to  make  the  awards  of  all  the  above 
grants  on  the  basis  of  brief,  concise 
applications. 

In  order  to  simplify  the  application 
preparation  and  review  process,  OCS 
seeks  to  keep  grant  proposals  cogent  and 
brief.  Applications  with  project 
narratives  (excluding  appendices)  of 
more  than  30  letter-sized  pages  of  12 
c.p.i.  type  or  equivalent  on  a  single  side 
'^'*ll  not  be  reviewed  for  funding- 
Applicants  should  prepare  and 
assemble  their  project  description  usine 
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the  following  outline  of  required  project 
elements.  They  should,  furthermore, 
build  their  project  concept,  plans,  and 
application  description  upon  the 
guidelines  set  forth  for  each  of  the 
project  elements. 

For  each  of  the  Project  Elements  or 
Sub-Elements  below,  there  is  at  the  end 
of  the  discussion  a  suggested  niunber  of 
pages  to  be  devoted  to  the  particular 
element  or  sub-element.  These  are 
suggestions  only;  but  the  appUcant  must 
remember  that  the  overall  Project 
Narrative  cannot  be  longer  than  30 
pages. 

The  competitive  review  of  proposals 
will  be  based  on  the  degree  to  which 
applicants: 

(1)  incorporate  each  of  the  Elements 
and  Sub-Elements  below  into  their 
proposals,  so  as  to: 

(2)  describe  convincingly  a  project 
that  will  develop  new  employment  or 
business  opportunities  for  TANF 
recipients  and  other  low  income 
individuals  that  can  lead  to  a  transition 
firom  dependency  to  economic  self- 
sufficiency; 

(3)  propose  a  realistic  budget  and  time 
firame  for  the  project  that  will  support 
the  successful  implementation  of  the 
work  plan  to  achieve  the  project's  goals 
in  a  timely  and  cost  effective  manner; 
and 

(4)  provide  for  the  testing  and 
evaluation  of  the  project  design, 
implementation,  and  outcomes  so  as  to 
maike  possible  replication  of  a 
successful  program. 

Element  I:  Organizational  Experience  in 
Program  Area  and  Staff  Skills, 
Resources  and  Responsibilities 

Sub  Element  1(a).  Agency's  Experience 
and  Commitment  in  Program  Area: 
Weight  of  0-10  points 

Applicants  should  cite  their 
organization's  capability  and  relevant 
experience  in  developing  and  operating 
programs  which  deal  with  poverty 
problems  similar  to  those  to  be 
addressed  by  the  proposed  project.  They 
should  also  cite  the  organization's 
experience  in  collaborative 
programming  and  operations  which 
involve  evaluations  and  data  collection. 
Applicants  should  identify  agency 
executive  leadership  in  this  section  and 
briefly  describe  their  involvement  in  the 
proposed  project  and  provide  assurance 
of  their  commitment  to  its  successful 
implemeiitation. 

'The  apphcation  should  include 
doomientation  which  briefly 
summarizes  two  similar  projects 
undertaken  by  the  applicant  agency  and 
the  extent  to  which  the  stated  and 
achieved  performance  targets,  including 
permanent  benefits  to  low-income 


populations,  have  been  achieved.  The 
apphcation  should  note  and  justify  the 
priority  that  this  project  will  have 
within  the  agency,  including  the 
facilities  and  resources  that  it  has 
available  to  carry  it  out. 

It  is  suggested  that  applicants  use  no 
more  than  2  pages  for  Uiis  Sub-Element. 

Note:  The  maximum  number  of  points  will 
be  given  only  to  those  organizations  with  a 
demonstrated  record  of  achievement  in 
promoting  job  creation  and  enterprise 
opportunities  for  low-income  people. 

Sub  Element  1(b).  Staff  Skills, 
Resources  and  Responsibilities:  Weight 
of  0-10  points 

The  application  must  identify  the  two 
or  three  individuals  who  will  have  the 
key  responsibility  for  managing  the 
project,  coordinating  services  and 
activities  for  participants  and  partners, 
and  for  achieving  performance  targets. 
The  focus  should  be  on  the 
qualifications,  experience,  capacity  and 
commitment  to  the  program  of  the 
Executive  Officials  of  the  organization 
and  the  key  staflf  persons  who  will 
administer  and  implement  the  project. 
The  person  identified  as  Project  Director 
should  have  supervisory  experience, 
experience  in  finance  and  business,  and 
experience  with  the  target  population. 
Because  this  is  a  demonstration  project 
within  an  already-established  agency, 
OCS  expects  that  the  key  staff  person(s) 
would  be  identified,  if  not  hired. 

The  application  must  also  include  a 
resume  of  the  third  party  evaluator,  if 
identified  or  hired;  or  the  minimum 
qualifications  and  a  position  description 
for  the  third-party  evaluator,  who  must 
be  a  person  with  recognized  evaluation 
skills  who  is  organizationally  distinct 
&t)m,  and  not  under  the  control  of,  the 
apphcant.  (See  Element  FV,  Project 
Evaluation,  below,  for  fuller  discussion 
of  Evaluator  qualifications.) 

Actual  resumes  of  key  staff  and 
position  descriptions  should  be 
included  in  an  Appendix  to  the 
proposal. 

It  is  suggested  that  applicants  use  no 
more  than  3  pages  for  Uiis  Sub-Element. 

Element  n.  Froject  Theory,  Design,  and 
Plan 

OCS  seeks  to  learn  from  the 
application  why  and  how  the  project  as 
proposed^is  expected  to  lead  to  the 
creation  of  new  employment 
opportunities  for  low-income 
individuals  which  can  lead  to 
significant  improvements  in  individual 
and  family  self-sufficiency. 

Applicants  are  urged  to  design  and 
present  their  project  in  terms  of  a 
conceptual  cause-effect  fiamework.  In 
the  following  paragraphs,  a  framework 


is  described  that  suggests  a  way  to 
present  a  project  so  as  to  show  the  logic 
of  the  cause-effect  relations  between 
project  activities  and  project  resiilts. 
Applicants  don't  have  to  use  the  exact - 
language  described;  but  it  is  important 
to  present  the  project  in  a  way  that 
m^es  clear  the  cause-effect  relationship 
between  what  the  project  plans  to  do 
and  the  results  it  expects  to  achieve. 

Sub-Element  11(a).  Description  of 
Target  Population,  Analysis  of  Need, 
and  Project  Assumptions:  (Weight  ofO- 
10  points) 

The  project  design  or  plan  should 
begin  with  identifying  the  underlying 
assumptions  about  the  program.  These 
are  the  beliefs  on  which  the  proposed 
program  is  built.  The  assumptions  about 
the  needs  of  the  population  to  be  served; 
about  the  current  services  available  to 
that  population,  and  where  and  how 
they  fail  to  meet  their  needs;  about  why 
the  proposed  services  or  interventions 
are  appropriate  and  will  meet  those 
needs;  and  about  the  impact  the 
proposed  interventions  will  have  on  the 
project  participants. 

In  other  words,  the  underlying 
assumptions  of  the  program  are  the 
applicant's  analysis  of  the  needs  and 
problems  to  be  addressed  by  the  project, 
and  the  applicant's  theory  of  how  its 
proposed  interventions  will  address 
those  needs  and  problems  to  achieve  the 
desired  result.  Thus  a  strong  application 
is  based  upon  a  clear  description  of  the 
needs  and  problems  to  be  addressed  and 
a  persuasive  understanding  of  the 
causes  of  those  problems. 

In  this  sub-element  of  the  proposal, 
the  applicant  must  precisely  identify  the 
target  population  to  be  served.  The 
geographic  area  to  be  impacted  should 
then  be  briefly  described,  citing  the 
percentage  of  residents  who  are  low- 
income  individuals  and  TANF 
recipients,  as  well  as  the  imemployment 
rate,  and  other  data  that  are  relevant  to 
theproject  design. 

The  application  should  include  an 
analysis  of  the  identified  personal 
barriers  to  employment,  job  retention 
and  greater  self-sufficiency  faced  by  the 
population  to  be  targeted  by  the  project. 
(These  might  include  such  problems  as 
illiteracy,  substance  abuse,  family 
violence,  lack  of  skills  training,  health 
or  medical  problems,  need  for  child 
care,  lack  of  suitable  clothing  or 
equipment,  or  poor  self-image.)  The 
application  should  also  include  an 
analysis  of  the  identified  community 
systemic  barriers  which  the  project  will 
seek  to  overcome.  These  mi^t  include 
lack  of  jobs  (high  unemployment  rate); 
lack  of  public  transportation;  lack  of 
markets;  unavailability  of  financing, 
insurance  or  bonding;  inadequate  social 
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j  ervices  (employment  service,  child 
( are.  job  training):  high  incidence  of 
I  Time;  inadequate  health  care;  or 
I  invironmental  hazards  (such  as  toxic 
oumpsites  or  leaking  imderground 
ianks).  Applicants  should  be  sure  not  to 
overlook  the  personal  and  family 
fervices  and  support  that  might  be 
heeded  by  project  participants  after  they 
{ ae  on  the  job  which  will  enhance  job 
etention  and  advancement.  If  the  jobs 
'•  o  be  created  by  the  proposed  project  are 
themselves  designed  to  fill  one  or  more 
]f  the  needs,  or  remove  one  or  more  of 
he  barriers  so  identified,  this  fact 
ihould  be  highlighted  in  the  discussion 
e.g.  jobs  in  child  care,  health  care,  or 
ransportation). 

It  is  suggested  that  applicants  use  no 
nore  than  4  pages  for  Uiis  Sub-Element. 

Sub-Element  11(b).  Project  Strategy 
ind  Design:  Interventions,  Outcomes, 
jnd  Goals:  Weight  of  0-10  points 

The  work  plan  must  describe  the 
iroposed  project  activities,  or 
nterventions,  and  explain  how  they  are 
fexpected  to  result  in  outcomes  which 
will  meet  the  needs  of  the  program 
participants  and  assist  them  to 
overcome  the  identified  personal  and 
systemic  barriers  to  employment,  job 
retention  and  self-sufficiency.  In  other 
words,  what  will  the  project  staff  do 
with  the  resources  provided  to  the 
>roject  and  how  will  what  they  do 
interventions)  assist  in  the  creation  and 
(ustaining  of  employment  and  business 
apportimities  for  program  participants 
in  the  face  of  the  needs  and  problems 
that  have  been  identified. 

The  underlying  assumptions 
cx>nceming  client  needs  and  the  theory 
of  how  they  can  be  efiiectively 
iddressed,  which  are  discussed  above, 
lead  in  the  project  design  to  the  conduct 
of  a  variety  of  project  activities  or 
interventions,  each  of  which  is  assumed 
to  result  in  immediate  changes,  or 
outcomes. 

The  inunediate  changes  lead  to 
intermediate  outcomes;  and  the 
intermediate  outcomes  lead  to  the 
attainment  of  the  final  project  goals, 
llie  applicant  should  describe  the 
major  activities,  or  interventions,  which 
are  to  be  carried  out  to  address  the 
needs  and  problems  identified  in  Sub- 
Element  II(a];  and  should  discuss  the 
immediate  changes,  or  outcomes,  which 
are  expected  to  result.  These  are  the 
results  expected  fi'om  each  service  or 
intervention  immediately  after  it  is 
provided.  For  example,  a  job  readiness 
training  program  might  be  expected  to 
result  in  clients  having  increased 
knowledge  of  how  to  apply  for  a  job, 
improved  grooming  for  job  interviews, 
and  improved  job  interview  skills;  or 
business  training  and  training  in 


boolLkeeping  and  accounting  might  be 
expected  to  result  in  project  participants 
making  an  informed  decision  about 
whether  they  were  suited  for 
entrepreneurship. 

At  the  next  level  are  the  intermediate 
outcomes  which  result  from  these 
immediate  changes.  Often  an 
intermediate  project  outcome  is  the 
result  of  several  immediate  changes 
resulting  fium  a  munber  of  related 
interventions  such  as  training  and 
counseling.  Intermediate  outcomes 
should  be  expressed  in  measurable 
changes  in  knowledge,  attitudes, 
behavior,  or  status/condition.  In  the 
above  examples,  the  immediate  changes 
achieved  by  the  job  readiness  program, 
coupled  with  technical  assistance  to  an 
employer  in  the  expansion  of  a  business 
could  be  expected  to  lead  to 
intermediate  outcomes  of  creation  of 
new  job  openings  and  the  participant 
applying  for  a  job  with  the  company. 
The  acquisition  of  business  skills, 
coupled  with  the  establishment  of  a 
loan  fund,  could  be  expected  to  result 
in  the  actual  decision  to  go  into  a 
particular  business  venture  or  seek  the 
alternative  track  of  pursuing  job 
readiness  and  training. 

Finally,  the  application  should 
describe  how  the  achievement  of  these 
intermediate  outcomes  will  be  expected 
to  lead  to  the  attainment  of  the  project 
goals:  employment  in  newly  created 
jobs,  new  careers  in  non-traditional  jobs, 
successful  business  ventures,  or 
employment  in  an  expanded  business, 
depending  on  the  project  design. 
Applicants  must  remember  that  if  the 
major  focus  of  the  project  is  to  be  the 
development  and  start-up  of  a  new 
business  or  the  expansion  of  an  existing 
business,  then  a  Business  Plan  which 
follows  the  outline  in  the  JOU 
Application  Kit  must  be  submitted  as  an 
Appendix  to  the  Proposal. 

AppUcants  don't  have  to  use  the  exact 
terminology  described  above,  but  it  is 
important  to  describe  the  project  in  a 
way  that  makes  clear  the  expected 
cause-and-effect  relationship  between 
what  the  project  plans  to  do — the 
activities  or  interventions,  the  changes 
that  are  expected  to  result,  and  how 
those  changes  will  lead  to  attainment  of 
the  {itoject  goals  of  new  employment 
opportunities  and  greater  self- 
sufficiency.  The  competitive  review  of 
this  Sub-Element  will  be  based  on  the 
extent  to  which  the  application  makes  a 
convincing  case  that  the  activities  to  be 
undertaken  will  lead  to  the  projected 
results. 

It  is  suggested  that  applicants  use  no 
more  than  4  pages  for  this  Sub-Element 

Sub-Element  n(c).  Work  Plan:  IVeig/it 
of  0-10  points. 


Once  the  project  strategy  and  design 
hamework  are  established,  the  applicant 
should  present  the  highlights  of  a  woik 
plan  for  the  project.  TTie  plan  should 
explicitly  tie  into  the  project  design 
fiamework  and  shouM  be  feasible,  i.e., 
capable  of  being  accomplished  with  the 
resources,  staff,  and  partners  available. 
The  plan  should  briefly  describe  the  key 
project  tasks,  and  show  the  timelines 
and  major  milestones  for  their 
implementation.  Critical  issues  or 
potential  problems  that  might  affect  the 
achievement  of  project  objectives 
should  be  explicitly  addressed,  with  an 
explanation  of  how  they  would  be 
overcome,  and  how  the  objectives  will 
be  achieved  notwithstanding  any  such    « 
problems.  The  plan  should  be  presented 
in  such  a  way  that  it  can  be  correlated 
with  the  budget  narrative  included 
earlier  in  the  appUcation. 

Applicant  may  be  able  to  use  a  simple 
Gantt  or  time  line  chart  to  convey  the 
work  plan  in  minimal  space. 

It  is  suggested  that  applicants  use  no 
more  than  3  pages  for  Uiis  Sub-Element. 

Element  m.  Significant  and  Beneficial 
Impact 

Sub-Element  Ill(a).  Quality  of  Jobs/ 
Business  Opportunities:  Weight  of  0-10 
points. 

The  proposed  project  is  expected  to 
produce  permanent  and  measurable 
results  that  will  reduce  the  incidence  of 
poverty  in  the  community  and  lead 
welfare  recipients  from  welfare 
dependency  toward  economic  self- 
sufficiency.  Results  are  expected  to  be 
quantifiable  in  terms  of:  the  creation  of 
permanent,  full-time  jobs;  the 
development  of  business  opportunities: 
the  expansion  of  existing  businesses;  or 
the  creation  of  non-traditional 
employment  opportunities.  In 
developing  business  opportunities  and 
self-employment  for  TANF  recipients 
and  low-income  individuals,  the 
applicant  proposes,  at  a  minimum,  to 
provide  basic  business  planning  and 
management  concepts,  and  assistance  in 
preparing  a  business  plan  and  loan 
package. 

The  application  should  document 
that: 

— ^the  business  opportunities  to  be 
developed  for  eligible  participants 
will  contribute  significantly  to  their 
progress  toward  self-sufficiency;  and/ 
or 
— jobs  to  be  created  for  eligible 
participants  will  contribute 
significantly  to  their  progress  toward 
self-sufficiency.  For  example,  they 
should  provide  salaries  that  exceed 
the  minimiun  wage,  plus  benefits 
such  as  health  insurafice,  child  care 


and  career  development 

opportunities. 

It  is  suggested  that  applicants  use  no 
more  than  3  pages  for  ihis  Sub-Element. 

Sub-Element  in(b).  Community 
Empowerment  Consideration:  Weight  of 
0-3  points. 

Special  consideration  will  be  given  to 
applicants  who  are  located  in  areas 
which  are  characterized  by  conditions 
of  extreme  poverty  and  other  indicators 
of  socio-economic  distress  such  as  a 
poverty  rate  of  at  least  20%,  designation 
as  an  Empowerment  Zone  or  Enterprise 
Community,  high  levels  of  violence, 
gang  activity  or  drug  use;  and  who 
document  that  in  response  to  these 
conditions  they  have  been  involved  in 
the  preparation  and  planned 
implementation  of  a  comprehensive 
community-based  strategic  plan  to 
achieve  both  economic  and  human 
development  in  an  integrated  manner; 
and  how  the  proposed  project  will 
support  the  goals  of  that  plan. 

It  is  suggested  that  applicants  use  no 
more  than  2  pages  for  this  Sub-Element. 

Sub-Element  III(c).  Support  for 
Noncustodial  Parents:  Weight  of  0-2 
points. 

Applicants  who  have  entered  into 
partnership  agreements  with  local  Child 
Support  Enforcement  Agencies  to 
develop  and  implement  innovative 
strategies  to  increase  the  capability  of 
low-income  parents  and  families  to 
fulfill  their  parental  responsibilities; 
and  specifically,  to  this  end,  to  provide 
for  referrals  to  the  funded  projects  of 
identified  income  eligible  families  and 
noncustodial  parents  economically 
unable  to  provide  child  support,  will 
also  receive  special  consideration. 

To  receive  the  full  credit  of  two 
points,  applicants  should  include  as  an 
appendix  to  the  application,  a  signed 
letter  of  agreement  with  the  local  CSE 
Agency  for  referral  of  eligible 
noncustodial  parents  to  the  proposed 
project. 

It  is  suggested  that  applicants  use  no 
more  than  1  page  for  this  Sub-Element. 

Sub-Element  Ill(d).  Cost-per-Job: 
Weight  of  0-5  points. 

The  Application  should  document 
that  during  the  project  period,  the 
proposed  project  will  create  new, 
permanent  jobs  through  business 
opportunities  or  non-traditional 
employment  opportimities  for  low- 
income  residents  at  a  cost-per-job  below 
$15,000  in  OCS  funds.  The  cost  per  job 
should  be  calculated  by  dividing  the 
total  amount  of  grant  funds  requested 
(e.g.,  $420,000)  by  the  number  of  jobs  to 
be  created  (e.g.,  60)  which  would  equal 
the  cost-per-job  ($7,000)).  If  any  other 
calculations  are  used,  include  the 
methodology  and  rationale  in  this 


section.  In  making  calculations  of  cost- 
per-job,  only  jobs  filled  by  low-income 
project  participants  may  be  counted. 
(See  Part  ni.  Section  I  of  the  Application 
Kit.)  (Note:  Except  in  those  instances 
where  independent  reviewers  identify 
extenuating  circumstances  related  to 
business  development  activities,  or  high 
wage  levels  and  living  costs  such  as  in 
Hawaii  or  Alaska,  the  maximum  number 
of  points  will  be  given  only  to  those 
applicants  proposing  cost-per-job 
created  estimates  of  $5,000  or  less  of 
OCS  requested  funds.  Higher  cost-per- 
job  estimates  will  receive 
correspondingly  fewer  points.)  It  is 
suggested  that  applicants  use  no  more 
than  1  page  for  this  Sub-Element. 

Element  FV.  Project  Evaluation:  Weight 
of  0-15  points. 

Soimd  evaluations  are  essential  to  the 
JOLI  Program.  OCS  requires  applicants 
to  include  in  their  applications  a  well 
thought  through  outline  of  an  evaluation 
plan  for  their  project.  The  outline 
should  explain  how  the  applicant 
proposes  to  answer  the  key  questions 
about  how  effectively  the  project  is 
being/was  implemented;  whether  the 
project  activities,  or  interventions, 
achieved  the  expected  immediate 
outcomes,  and  why  or  why  not  (the 
Process  Evaluation);  and  whether  and  to 
what  extent  the  project  achieved  its 
stated  goals,  and  why  or  why  not  (the 
Outcome  Evaluation).  Together,  the 
Process  and  Outcome  Evaluations 
should  answer  the  question  "what  did 
this  program  accomplish  and  why  did  it 
work/not  work?". 

Applicants  are  not  being  asked  to 
submit  a  complete  and  final  Evaluation 
Plan  as  part  of  their  proposal;  but  they 
must  include: 

(1)  A  well  thought  through  outline  of 
an  evaluation  plan  which  identifies  the 
principal  cause-and-effect  relationships 
to  be  tested,  and  which  demonstrates 
the  applicant's  understanding  of  the  role 
and  purpose  of  both  Process  and 
Outcome  Evaluations  (see  previous 
paragraph); 

(2)  a  reporting  format  based  on  the 
grantee's  documentation  of  its  activities 
(interventions)  and  their  effectiveness, 
to  be  included  in  the  grantee's  semi- 
annual Program  Progress  Report,  which 
will  provide  OCS  with  insights  and 
lessons  learned,  as  they  become  evident, 
concerning  the  various  aspects  of  the 
Work  Plan,  such  as  recruitment, 
training,  support.  pubUc-private 
partnerships,  and  coordination  with 
other  community  resources,  as  they  may 
be  relevant  to  the  proposed  project; 

(3)  the  identity  and  qualifications  of 
the  proposed  third-party  evaluator.  or  if 
not  selected,  the  qualifications  which 


will  be  sought  in  choosing  an  evaluator. 
which  must  include  successful 
experience  in  evaluating  social  service 
delivery  programs,  and  the -planning 
and/or  evaluation  of  programs  designed 
to  foster  self-sufiiciency  in  low  income 
populations;  and 

(4)  a  commitment  to  the  selection  of 
a  third-party  evaluator  approved  by 
OCS,  and  to  completion  of  a  final 
evaluation  design  and  plan,  in 
collaboration  with  the  approved 
evaluator  and  the  OCS  Evaluation 
Technical  Assistance  Contractor  during 
the  six-month  start-up  period  of  the 
project,  if  funded. 

Applicants  should  ensure,  above  all, 
that  the  evaluation  outline  presented  is 
consistent  with  their  project  desi^.  A 
clear  project  framework  of  the  type 
recommended  earlier  identifies  the  key 
project  assumptions  about  the  target 
populations  and  their  needs,  as  well  as 
the  hypotheses,  or  expected  cause-effect 
relationships  to  be  tested  in  the  project; 
the  proposed  project  activities,  or 
interventions,  that  will  address  those 
needs  in  ways  that  will  lead  to  the 
achievement  of  the  project  goals  of  self- 
sufficiency.  It  also  identifies  in  advance 
the  most  important  process  and 
outcome  measures  that  will  be  used  to 
identify  performance  success  and 
expected  changes  in  individual 
participants,  the  grantee  organization, 
and  the  community. 

Finally,  as  notea  above,  the  outline 
should  provide  for  prompt  reporting, 
concurrently  with  the  semi-annual 
program  progress  reports,  of  lessons 
learned  during  the  course  of  the  project, 
so  that  they  may  be  shared  without 
waiting  for  the  final  evaluation  report. 

For  all  these  reasons,  it  is  important 
that  each  successful  applicant  have  a 
third-party  evaluator  selected  and 
performing  at  the  very  latest  by  the  time 
the  work  program  of  the  project  is 
begun,  and  if  possible  before  that  time 
so  that  he  or  she  can  participate  in  the 
final  design  of  the  program,  and  in  order 
to  assure  that  data  necessary  for  the 
evaluation  will  be  collected  and 
available.  Plans  for  stiecting  an 
evaluator  should  be  included  in  the 
application  narrative.  A  third-party 
evaluator  must  have  knowledge  about 
and  have  experience  in  conducting 
process  and  outcome  evaluations  in  the 
job  creation  field,  and  have  a  thorough 
understanding  of  the  range  and 
complexity  of  the  problems  faced  by  the 
target  population. 

The  competitive  procurement 
regulations  (45  CFR  Part  74,  Sections 
74.40-74.48,  esp.  74.43)  apply  to  service 
contracts  such  as  those  for  evaluators. 

It  is  suggested  that  applicants  use  no 
more  than  3  pages  for  this  Element,  plus 
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lie  Resume  or  Position  Description  for 
he  evaluator,  which  should  be  in  an 
\ppendix. 

Uement  V.  Public^>rivate  Partnerships: 
Veight  of  0-10  points 

The  proposal  should  briefly  describe 
my  pubUc/private  partnerships  which 
will  contribute  to  the  implementation  of 
he  project.  Where  partners' 
:ontributions  to  the  project  are  a  vital 
)art  of  the  project  design  and  work 
>rogram,  the  narrative  should  describe 
mdertaldngs  of  the  partners,  and  a 
MUtnership  agreement,  specifying  the 
oles  of  the  partners  and  making  a  clear 
»mmitment  to  the  fulfilling  of  the 
MTtnership  role,  must  be  included  in  an 
Appendix  to  the  Proposal.  The  firm 
x>mmitment  of  mobilized  resources 
nust  be  documented  and  submitted 
with  the  application  in  order  to  be  given 
xedit  imder  this  Element.  The 
ipplication  should  meet  the  following 
Titeria: 

— ^Where  other  resources  are 
nobilized,  the  application  must  provide 
iocimientation  that  public  and/or 
>rivate  sources  of  cash  and/or  third- 
>arty  in-kind  contributions  will  be 
ivailable,  in  the  form  of  letters  of 
nmmitment  from  the  organization(s)/ 
ndividual(s)  from  which  resources  will 
ie  received.  AppUcations  that  can 
lociunent  dollar  for  dollar  contributions 
squal  to  the  OCS  funds  and  demonstrate 
hat  the  partnership  agreement  clearly 
elates  to  the  objectives  of  the  proposed 
>roject,  will  receive  the  maximum 
lumber  of  points  for  this  criterion. 
.«sser  contributions  will  be  given 
:»nsideration  based  upon  the  value 
loomiented. 

(Note:  Even  though  there  is  no  matching 
«quirement  for  the  JOLI  Program,  grantees 
Arill  be  held  accountable  for  any  match,  cash 
>r  in-kind  contribution  proposed  or  pledged 
IS  part  of  an  approved  application.)  Partners 
nvolved  in  the  proposed  project  should  be 
'esponsible  for  substantive  project  activities 
md  services.  Applicants  should  note  that 
>artnership  relationships  are  not  created  via 
«rvice  delivery  contracts. 

It  is  suggested  that  applicants  use  no 
nore  than  4  p^es  for  this  Element. 

Element  VI.  Budget  Appropriateness 
md  Reasonableness:  Weight  of  0-5 
>oints 

Applicants  are  required  to  submit 
federal  budget  forms  with  their 
>ropos«ds  to  provide  basic  applicant  and 
>roject  information  (SF  424)  and 
nformation  about  how  Federal  and 
)ther  project  funds  will  be  used  (424A). 
See  Part  VI  of  the  Application  Kit.) 
mmediately  following  the  completed 
federal  budget  forms,  (Attachments  B 
md  C)  applicants  must  submit  a  Budget 
Narrative,  or  explanatory  budget 


information  which  includes  a  detailed 
budget  break-down  for  each  of  the 
budget  categories  in  the  SF-424A.  This 
Budget  Narrative  is  not  considered  a 
part  of  the  Project  Narrative,  and  does 
not  coimt  as  part  of  the  thirty  pages;  but 
rather  should  be  included  in  the 
application  following  the  budget  forms. 

The  duration  of  the  proposed  project 
and  the  funds  requested  in  the  budget 
must  be  commensurate  with  the  level  of 
effort  necessary  to  accomplish  the  goals 
and  objectives  of  the  project.  The  budget 
narrative  should  briefly  explain  how 
grant  fimds  will  be  expended  and  show 
the  appropriateness  of  the  Federal  funds 
and  any  mobilized  resources  to 
accomplish  project  purposes  within  the 
proposed  timeframe.  The  estimated  cost 
to  the  government  of  the  project  should 
be  reasonable  in  relation  to  the  project's 
duration  and  to  the  anticipated  results, 
and  include  reasonable  administrative 
costs,  if  an  indirect  cost  rate  has  not 
been  negotiated  with  a  cognizant 
Federal  agency. 

Applicants  are  encouraged  to  use  job 
titles  and  not  specific  names  in 
developing  the  application  budget. 
However,  the  specific  salary  rates  or 
amounts  for  st^  positions  identified 
must  be  included  in  the  application 
budget. 

Resources  in  addition  to  OCS  grant 
funds  are  encouraged  both  to  augment 
project  resources  and  to  strengthen  the 
basis  for  continuing  partnerships  to 
benefit  the  target  community.  "The 
amounts  of  such  resources,  their 
appropriateness  to  the  project  design, 
and  the  likelihood  that  they  will 
continue  beyond  the  project  time  frame 
will  be  taken  into  account  in  judging  the 
appUcation.  As  noted  in  Element  V, 
above,  even  though  there  is  no  matching 
requirement  for  the  JOLI  Program, 
grantees  will  be  held  accountable  for 
any  match,  cash  or  in-kind  contribution 
proposed  or  pledged  as  part  of  an 
approved  application. 

Applicants  should  include  funds  in 
the  project  budget  for  travel  by  Project 
Directors  and  Qiief  Evaluators  to  attend 
two  national  evaluation  workshops  in 
Washington.  D.C.  The  score  for  this 
element  will  be  based  on  the  budget 
form  (SF-424A)  and  the  associated 
detailed  budget  narrative. 

4.  Residential  Energy  Assistance 
Challenge  (REACH)  Option  Program 
(CFDA  No.  93.568)  Deadline  Date:  May 
3, 1999 

(A)  Program  Contact  Person:  Anna 
Guidery  (202)  401-5318  or  Richard  Saul 
(202) 401-9341 

(B)  Date  of  Application  Kit:  February 
1, 1999 

(C)  Application  Deadline: 
Applications  must  be  POSTMAR^D  by 


May  3, 1999.  Detailed  application 
submission  instructions  are  included  in 
the  Application  Kit. 

(D)  Program  Priority  Areas:  Under 
Priority  Area  1.0,  funds  will  be  awarded 
to  States,  District  of  Columbia,  and 
Puerto  Rico  for  REACH  projects 
administered  by  non-profit  Community 
Based  Organizations,  with  a  priority 
given  to  Community  Action  Agencies 
and  other  eligible  entities  under  Section 
673  of  the  Community  Services  Block 
Grant  Act  [42  U.S.C.  9902(1)).  Under 
Priority  Area  2.0,  funds  will  be  awarded 
to  Indian  Tribes  and  Tribal 
Organizations  and  other  Insular  Areas. 

(E)  Legislative  Authority:  Section 
2607B  of  the  Low  Income  Home  Energy 
Assistance  Act,  Title  XXVI  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1981,  Pubhc  Law  97-35,  as  amended 
(42  U.S.C.  8626b]. 

(F)  Eligible  Activities:  The  OCS  is 
authorized  to  provide  competitive 
grants  to  LIHEAP  grantees  that  develop 
innovative  programs,  administered  by 
community-based  organizations,  to 
reduce  the  energy  vulnerability  of 
LIHEAP-eligible  households. 

(G)  Type  o/ A  ivords;  Grants. 
(H)  Eligible  Applicants  and 

Availability  of  Funds:  Eligible 
applicants  are  States,  Indian  Tribes  and 
Tribal  Organizations  (including  Alaskan 
Native  Villages),  and  Insular  Areas  that 
receive  direct  grants  from  the 
Department  of  HHS  under  LIHEAP 
which  are  expended  for  implementing  a 
LIHEAP  program.  Funds  are  awarded  to 
LIHEAP  grantees  on  the  basis  of  a 
competitive  application  process.  Funds 
available:  Approximately  $6,875,000. 
Up  to  10  grants  will  be  awarded 
competitively  to  States,  the  District  of 
Columbia  and  Puerto  Rico  imder 
Priority  Area  1.0.  Approximately  4  to  12 
grants  will  be  awarded  competitively  to 
Indian  Tribes,  Tribal  Organizations,  and 
other  insular  areas  under  Priority  Area 
2.0. 
(I)  Review  Criteria  for  REACH  Plans 

(Criteria  Listed  Below): 

* 

1.  Program  Elements.  Review  and 
Assessment  Criteria  for  REACH  Plans 
under  Priority  Area  1.0  (States,  District 
of  Columbia,  and  Puerto  Rico) 

(a)  Criterion  I:  Organizational 
Experience  and  Capability  (Maximum: 
20  points) 

(b)  Criterion  II:  Project  Theory,  Design 
and  Plan  (Maximum:  30  points) 

(c)  Criterion  III:  Holistic  Program 
Strategies,  MobiUzation  of  Resources, 
and  Project  Innovations  (Maximum:  10 
points) 

(d)  Criterion  IV:  Budget 
Appropriateness  (Maximum:  10  points) 
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(e)  Criterion  V:  Significant  and 
Beneficial  Impact  (Maximum:  10  points) 

(f)  Criterion  VI:  Community 
Empowerment  Consideration 
(Maximum:  5  points) 

(g)  Criterion  VII:  Management  and 
Organization  of  Project  (Maximum:  5 
points) 

(h)  Criterion  VIII:  Project  Evaluation 
(Maximum:  10  points) 

2.  Prog^un  Elements,  Review  and 
Assessment  Criteria  for  REACH  Plans 
under  Priority  Area  2.0  (Tribes  and 
Insular  Areas  other  than  Puerto  Rico) 

(a)  Criterion  I:  Organizational 
Experience  and  Capability  (Maximum: 
10  points) 

(b)  Criterion  11:  Project  Theory,  Design 
and  Plan  (Maximum:  50  points) 

(c)  Criterion  III:  Management  and 
Organization  of  Project  (Maximum:  10 
points) 

(d)  Criterion  IV:  Budget 
Appropriateness  (Maximum:  10  points) 

(e)  Criterion  V:  Significant  and 
Beneficial  Impact  (Maximum:  10  points) 

(f)  Criterion  VI:  Project  Evaluation 
(Maximimi:  10  points) 

Additional  Requirements:  Applicants 
for  grants  must  also  meet  the  following 
reqiurements: 

A.  Paperwork  Reduction  Act  of  1995 
*0970-0062 

Under  the  Paperwork  Reduction  Act 
of  1995.  Public  Law  104-13,  the 
Department  is  required  to  submit  to 
OMB  for  review  and  approval  any 
reporting  and  record  keeping 
requirements  in  regulations,  including 
Program  Announcements.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  reqiiired  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  ciurently  valid  OMB  control 
number.  This  Combined  Program 
Annoimcement  does  not  contain 
information  collection  requirements 
beyond  those  approved  for  ACF  grant 
announcements/appUcations  under 
OMB  Control  Number  0970-0062. 

B.  Intergovernmental  Review 

With  the  exception  of  the  REACH 
program,  the  programs  discussed  in  this 
Combined  Program  Announcement  are 
covered  under  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs."  and  45  CFR  Part  100, 
"Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities." 
Under  the  Order,  States  may  design 
their  own  processes  for  reviewing  and 
commenting  on  proposed  Federal         ^^ 
assistance  imder  covered  programs. 
NOTE:  State/Territory  participation  in 
the  Inteigovemment^  Review  process 


does  not  signify  applicant  eligibility  for 
financial  assistance  under  a  program.  A 
potential  applicant  must  meet  the 
eligibility  requirements  of  the  program 
for  which  it  is  applying  prior  to 
submitting  an  api}lication  to  its  SPOC, 
if  applicable,  or  to  ACF. 

As  of  September  1998,  a  number  of 
jurisdictions  have  elected  not  to 
participate  in  the  Executive  Order 
process.  Applicants  fit)m  these 
jurisdictions  or  for  projects 
administered  by  federally  recognized 
Indian  Tribes  need  take  no  action  in 
regard  to  E.0. 12372.  A  list  of  these  non- 
participating  jurisdictions  can  be  found 
in  each  Application  Kit. 

Although  the  non-participating 
jurisdictions  no  longer  participate  in  the 
process,  entities  which  have  met  the 
eUgibiUty  requirements  of  the  program 
are  still  eligible  to  apply  for  a  grant  even 
if  a  State,  Territory,  Commonwealth,  etc. 
does  not  have  a  SPOC.  All  remaining 
jurisdictions  participate  in  the 
Executive  Order  process  and  have 
established  SPOCs.  Applicants  fix>m 
participating  jurisdictions  should 
contact  their  SPOCs  as  soon  as  possible 
to  alert  them  of  the  prospective 
applications  and  receive  instructions. 

Applicants  must  submit  any  required 
material  to  the  SPOCs  as  soon  as 
possible  so  that  the  program  office  can 
obtain  and  review  SPOC  comments  as 
part  of  the  award  process.  The  applicant 
must  submit  all  required  materials,  if 
any,  to  the  SPOC  and  indicate  the  date 
of  this  submittal  (or  the  date  of  contact 
if  no  submittal  is  required)  on  the 
Standard  Form  424,  item  16a.  Under  45 
CFR  100.8(a)(2),  a  SPOC  has  60  days 
from  the  application  deadline  to 
comment  on  proposed  new  or 
competing  continuation  awards.  SPOCs 
are  encouraged  to  eliminate  the 
submission  of  routine  endorsements  as 
official  recommendations. 

Additionally,  SPOCs  are  requested  to 
clearly  difiierentiate  between  mere 
advisory  comments  and  those  official 
State  process  recommendations  which 
may  trigger  the  "accommodate  or 
explain"  rule.  When  comments  are 
submitted  directly  to  ACF,  they  should 
be  addressed  to:  Department  of  Health 
and  Human  Services,  Administration  for 
Children  and  Families,  Division  of 
Discretionary  Grants  and  Audit 
Resolution,  370  L'Enfant  Promenade, 
S.W.,  Mail  Stop  6C-462,  Washington, 
D.C.  20447. 

Dated:  December  18, 1998. 
Donald  Sykes, 

Director  Office  of  Community  Services. 
[PR  Doc.  98-34279  Filed  12-24-98;  8:45  am] 

BILLINQ  CODE  41M-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  98F-1201] 

GEO  Speciaity  Chemicals;  Filing  of 
Food  Additive  Petition 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  GEO  Specialty  Chemicals  has  filed 
a  petition  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  the  salt  of 
dimethylolpropionic  acid  and 
triisopropanolamine  as  a  pigment 
dispersant. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  M.  Waldron.Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
215),Food  and  Drug  Administration,200 
C  St.  SW., Washington,  DC  20204,202- 
418-3089. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  9B4636)  has  been  filed  by 
GEO  Specialty  Chemicals,  c/o  Keller 
and  Heckman  LLP,  1001  G  St.  NW., 
suite  500  West,  Washington.  DC  20001. 
The  petition  proposes  to  amend  the  food 
additive  regulations  in  §  178.3725 
Pigment  dispersants  (21  CFR  178.3725) 
to  provide  for  the  safe  use  of  the  salt  of 
dimethylolpropionic  acid  and 
triisopropanolamine  as  a  dispersant  for 
pigments  intended  for  food-contact 
applications. 

The  agency  has  determined  imder  21 
CFR  25.32(i)  that  this  action  is  of  a  type 
that  does  not  individually  or 
ciunulatively  have  a  significant  effect  on 
the  hiunan  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  enviroimiental  impact  statement 
is  required. 

Dated:  December  7, 1998. 
Laura  M.  Tarantiiio, 

Acting  Director,  Office  ofPremarket 

Approval,  Center  for  Food  Safety  and  Applied 

Nutrition. 

[FR  Doc.  98-34170  Filed  12-24-98;  8:45  ami 

BILUNQ  CODE  41M-01-F 


Federal  Register /Vol.  63.  No.  248 /Monday,  December  28.  1998 /Notices 


71493 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  98F-1 200] 

Zeneca  Biocides;  Filing  of  Food 
Additive  Petition 

AQENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Zeneca  Biocides  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  2-methyl-4,5- 
trimethylene-4-isothiazolin-3-one  as  a 
preservative  for  paper  coatings  intended 
for  use  in  contact  with  fatty  food. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  A.  Hepp,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-215),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3098. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAR  7B4526)  has  been  filed  by 
Zeneca  Biocides,  Foulkstone  1405,  2nd, 
1800  Concord  Pike.  P.O.  Box  15457. 
Wihnington.  DE  19850-5457.  The 
petition  proposes  to  amend  the  food 
additive  regulations  in  §  176.170 
Components  of  paper  and  paperboard 
in  contact  with  aqueous  and  fatty  foods 
(21  CFR  176.170)  to  provide  for  the  safe 
use  of  2-methyl-4,5-trimethylene-4- 
isothiazolin-3-one  as  a  preservative  for 
paper  coatings  intended  for  use  in 
contact  with  fatty  foods. 

The  agency  has  determined  under  21 
CFR  25.32(q)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  December  7, 1998. 
Laura  M.  Tarantino, 

Acting  Director,  Office  ofPremarket 

Approval,  Center  for  Food  Safety  and  Applied 

Nutrition. 

[PR  Doc.  98-34172  Filed  12-24-98;  8:45  am] 

BILLING  CODE  4ia0-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  9aE-0755] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Meridia® 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Meridia®  and  is  publishing  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin,  Office  of  Health  Affairs 
(HFY-20).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-6620. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  die  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  coimt  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 


Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occiirred  before  the  patent  was 
issued).  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  hiunan  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  Meridia® 
(sibutramine  hydrochloride 
monohydrate).  Meridia®  is  indicated  for 
management  of  obesity,  including 
weight  loss  and  maintenance  of  weight 
loss.  Subsequent  to  this  approval,  the 
Patent  and  'Trademark  Office  received  a 
patent  term  restoration  application  for 
Meridia®  (U.S.  Patent  No.  4.746,680) 
fiom  Knoll  Aktiengesellschaft.  and  the 
Patent  and  Trademark  Office  requested 
FDA's  assistance  in  determining  this 
patent's  eligibility  for  patent  term 
restoration.  In  a  letter  dated  November 
19, 1998.  FDA  advised  the  Patent  and 
Trademark  Office  that  this  human  drug 
product  had  undergone  a  regulatory 
review  period  and  that  the  approval  of 
Meridia®  represented  the  first  permitted 
commercial  marketing  or  use  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product's  regulatory 
review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Meridia®  is  4.323  days.  Of  this  time. 
3,486  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  837  days  occurred  during  the 
approval  phaise.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
355)  became  effective:  January  23, 1986. 
The  applicant  claims  January  24, 1986. 
as  the  date  the  investigational  new  drug 
application  (IND)  became  effective. 
However,  FDA  records  indicate  that  the 
IND  effective  date  was  January  23.  1986. 
which  was  30  days  after  FDA  receipt  of 
the  IND. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section  505 
of  the  act:  August  9. 1995.  The  applicant 
claims  August  24, 1995,  as  the  date  the 
new  drug  application  (NDA)  for 
Meridia®  (NDA  20-632)  was  initially 
submitted.  However,  FDA  records 
indicate  that  NDA  20-632  was 
submitted  on  August  9, 1995. 

3.  The  date  the  application  was 
approved:  November  22, 1997.  FDA  has 
verified  the  applicant's  claim  that  NDA 
20-632  was  approved  on  November  22, 
1997. 
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This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  1,825  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  February  26, 1999,  submit 
to  the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  June  28,  1999,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  docxmient.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  December  15, 1998. 

Thomas  J.  McGinnis, 

Deputy  Associate  Commissioner  for  Health 
Affairs. 

[FR  Doc.  98-34171  Filed  12-24-98;  8:45  am] 
BILUNQ  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Eye  Institute;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 


applications,  the  disclosiu-e  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Eye  Institute 
Special  Emphasis  Panel. 

Date:  January  7, 1999. 

Time:  3.00  PM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6120  Executive  Blvd..  Suite  350, 
Rockville,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Andrew  P.  Mariani,  Phd, 
Chief,  Scientific  Review  Branch,  6120 
Executive  Blvd,  Suite  350,  Rockville.  MD 
20892,  301/496-5561. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.867,  Vision  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  Dec6mber  18, 1998. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  98-34284  Filed  12-24-98;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  meetings  of  the 
National  Deafiiess  and  Otiher 
Commimication  Disorders  Advisory 
Council. 

The  meetings  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/ or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Deahiess  and 
Other  Communication  Disorders  Advisory 
Council  Planning  Subcommittee. 

Date:  January  21, 1999. 


Open:  2.00  PM  to  3:00  PM. 
Agenda:  Report  from  Institute  Director. 
Place:  National  Institutes  of  Health, 
Building  31,  Conference  Room  7,  9000 
Rockville  Pike,  Bethesda.  MD  20892. 
Closed:  3:00  PM  to  4:00  PM. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Building  31,  Conference  Room  7,  9000 
Rockville  Pike,  Bethesda,  MD  20892. 

Contact  Person:  CRAIG  A.  JORDAN,  PHD, 
ACTING  DIRECTOR,  NIH/NIDCD/DEA, 
EXECUTIVE  PLAZA  SOUTH,  ROOM  400C, 
BETHESDA,  MD  20892-7180.  301-496-8693. 
Name  of  Committee:  National  Deafness  and 
Other  Communication  Disorders  Advisory 
Council. 
Date:  January  21-22, 1999. 
Open:  January  22, 1999,  8:30  AM  to  11:00 
AM. 

Agenda:  Report  from  Institute  Director, 
discussion  of  Institute  programs. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  Conference 
Room  6,  Bethesda,  MD  20892. 

Closed:  January  22, 1999. 11:00  AM  to  2:30 
PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31.  Conference 
Room  6.  Bethesda,  MD  20892. 

Contact  Person:  CRAIG  A.  JORDAN,  PHD. 
ACTING  DIRECTOR,  NIH/NIDCD/DEA, 
EXECUTIVE  PLAZA  SOUTH.  ROOM  400C, 
BETHESDA,  MD  20892-7180,  301-496-8693. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.173.  Biological  Research 
Related  to  Deafriess  and  Communicative 
Disorders.  National  Institutes  of  Health.  HHS) 

Dated:  December  18, 1998. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  98-34283  Filed  12-24-98;  8:45  ami 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-436»-N-13] 

Notice  of  Proposed  Information; 
Collection:  Comment  Request 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Plaiming  and 
Development,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  IDepartment  is 
soliciting  pubHc  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  February 
26.  1999. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 


Federal  Register /Vol.  63.  No.  248 /Monday.  December  28.  1998 /Notices 


71495 


this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
SheUa  Jones,  Reports  Liaison  Officer, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW,  Room 
7232,  Washington,  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deirdre  Maguire-Zinni,  Director, 
Entitlement  Communities  Division, 
(202)  708-1577  (this  is  not  a  toll-free 
number)  for  copies  of  the  proposed 
docimients. 

SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
bam.  members  of  the  pubUc  and  affected 
agencies  concerning  Uie  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  acciuacy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond;  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Titie  of  Proposal:  Community 
Development  Block  Grant  (CDBG)  Urban 


County  and  New  York  Towns 
Qualification/Requalification  Processes. 

OMB  Control  Number,  if  applicable: 
N/A. 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
Housing  and  Community  Development 
Act  of  1974,  as  amended,  at  sections 
102(a)(6)  and  102(e)  requires  that  any 
county  seeking  quaUfication  as  an  urban 
county  notify  each  unit  of  general  local 
government  within  the  coimty  that  such 
unit  may  enter  into  a  cooperation 
agreement  to  participate  in  the  CDBG 
program  as  part  of  the  county.  Section 
102(d)  of  the  statute  specifies  that  the 
period  of  qualification  will  be  three 
years.  Based  on  these  statutory 
provisions,  counties  seeking 
qualification/requaUfication  as  urban 
coiwties  imder  the  CDBG  program  must 
provide  information  to  HUD  on  a 
triannual  basis  identifying  the 
communities  within  the  county 
participating  as  a  part  of  the  county  for 
purposes  of  receiving  CDBG  funds.  The 
population  of  included  units  of  local 
govenmient  for  each  eligible  urban 
county  and  New  York  town  are  used  in 
HUD's  allocation  of  CDBG  funds  for  all 
entitlement  and  State  CDBG  grantees. 

New  York  towns  must  undertake  a 
similar  process  on  a  triannual  basis 
because  under  New  York  state  law, 
towns  that  contain  incorporated  units  of 
general  local  government  within  their 
boundaries  cannot  qualify  as 
metropolitan  cities  unless  they  execute 
cooperation  agreements  with  all  such 
incorporated  units.  The  New  York 
towns  qualification  process  must  be 
completed  prior  to  the  qualification  of 
urban  counties  so  that  any  town  that 
does  not  qualify  as  a  metropolitan  city 


can  still  have  an  opportunity  to 
participate  as  part  of  an  urban  county. 

Agency  form  numbers,  if  applicable: 
N/A. 

Members  of  affected  public:  Urban 
counties  and  New  York  towns  that  are 
eligible  as  entitlement  grantees  of  the 
CDBG  program. 

Elimination  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  responses, 
and  hours  of  response:  There  are 
currently  147  qualified  urban  counties 
participating  in  the  CDBG  program  that 
must  requaUfy  on  a  triannual  basis.  On 
average.  2  new  coimties  qualify  each 
year.  The  burden  on  new  counties  is 
greater  than  for  existing  coimties  that 
requalify.  The  Department  estimates 
new  grantees  use,  on  average,  72  hours 
to  review  instructions,  contact 
communities  in  the  county,  prepare  and 
review  agreements,  obtain  legal 
opinions,  have  agreements  executed  at 
the  local  and  county  level,  and  prepare 
and  transmit  copies  of  required 
documents  to  HUD.  The  Department 
estimates  that  counties  that  are 
requalifying  use,  on  average,  40  hours  to 
complete  these  actions.  The  time 
savings  on  requalification  is  primarily  a 
result  of  a  grantee's  ability  to  use 
agreements  with  no  specified  end  date. 
Use  of  such  "renewable"  agreements 
enables  the  grantee  to  merely  notify 
affected  participating  units  of 
government  in  writing  that  their 
agreement  will  automatically  be 
renewed  unless  the  unit  of  government 
terminates  the  agreement  in  writing, 
rather  than  executing  a  new  agreement 
every  three  years. 


Average  of  2  new  urban  counties  qualify  per  year  

147  grantees  requalify  on  triannual  basis;  average  annual  number  of  respondents  =  49 

Total  burden 


2xhn  

49x40  hrs. 


s        144  hrs. 
=     1.960  hrs. 

=    2.104  hrs. 


There  are  10  New  York  towns  that 
requalify  on  a  triannual  basis.  They,  too, 
may  use  "renewable"  agreements  which 


reduces  the  burden  required  under  this 
process.  The  Department  estimates  that 
New  York  towns,  on  average,  use  30 


hours  on  a  triannual  basis  to  complete 
the  requaUfication  process. 


10  towns  requalify  on  triannual  basis;  average  annual  number  of  respondents  =  3.3 
Total  combined  burden  hours:  


3.3x30 


-    100  hrs. 
=    2,204  hrs. 
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This  total  niunber  of  combined 
burden  hours  can  be  expected  to 
increase  by  144  hours  annually  given 
the  average  of  2  new  urban  counties 
becoming  eligible  entitlement  grantees 
each  year. 

Status  of  the  proposed  information 
collection:  Existing  collection  in  use 
without  an  OMB  control  number. 

Authority:  The  Paperwork  Reduction  Act 
of  1995,  44  U.S.C  Chapter  35,  as  amended. 

Dated:  December  21, 1998. 
Cardell  Cooper, 

Assistant  Secretary  for  Community  Planning 
and  Development. 

(FR  Doc.  98-34315  Filed  12-24-98;  8:45  am) 
BILUNQ  CODE  4210-2»-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doctot  No.  FR-4424-C-03] 

Notice  Of  Funding  Avaiiabiiity  for  the 
HUD-Administered  Smali  Cities 
Community  Development  Biocit  Grant 
(CDBG)  Program-Fiscal  Year  1999, 
and  the  Section  108  Loan  Guarantee 
Program  for  Smali  Communities  in 
New  York  State;  Correction 

AGENCY:  OfBce  of  the  Assistant 
Secretary  for  Ck>mmunity  Planning  and 
Development,  HUD. 
ACTION:  Notice  of  Funding  AvailabiUty 
(NOFA);  correction. 

summary:  On  November  25, 1998.  HUD 
published  a  notice  of  funding 
availability  (NOFA)  announcing:  (1)  the 
availability  of  approximately 
$54,558,000  in  Fiscal  Year  (FY)  1999 
funding  for  the  HUD-administered 
Small  Cities  Program  in  New  York  State 
under  the  Community  Development 
Block  Grant  (CDBG)  Program;  and  (2) 
the  availabihty  of  a  maximimi  of 
approximately  $200,000,000- 
$250,000,000  in  FY  1999  funding  under 
the  Section  108  Loan  Guarantee 
program  for  small  cities  in  New  York 
State. 

On  December  7, 1998,  a  correction 
notice  was  pubUshed  to  clarify  that  the 
appUcation  due  date  for  this  NOFA  is 
February  3, 1999. 

This  correction  notice  removes 
language  in  the  "Final  Selection" 
portion  of  the  NOFA  that  is  not 
applicable  to  the  FY  1999  funding 
process  for  this  program. 
FOR  FURTHER  INFORMATION  CONTACT: 
Yvette  Aidara,  State  and  Small  Cities 
Division,  Office  of  Community  Planning 
and  Development,  Department  of 
Housing  and  Urban  Development,  Room 
7184, 451  Seventh  Street  SW., 
Washington,  DC  20410;  telephone  (202) 


708-1322  (this  is  not  a  toll-free 
nimiber).  Hearing  or  speech-impaired 
individuals  may  access  this  number  via 
TTY  by  calling  the  toll-free  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 

SUPPLEMENTARY  INFORMATION:  On 
November  25, 1998  (63  FR  65486),  HUD 
published  a  notice  of  funding 
availability  (NOFA)  (FR-4424) 
aimouncing: 

(1)  The  availability  of  approximately 
$54,558,000  in  Fiscal  Year  (FY)  1999 
funding  for  the  HUD-administered 
Small  Cities  Program  in  New  York  State 
imder  the  Community  Development 
Block  Grant  (CDBG)  Program:  and 

(2)  The  availability  of  a  maximimi  of 
approximately  $200,000,000- 
$250,000,000  in  FY  1999  funding  imder 
the  Section  108  Loan  Guarantee 
program  for  small  cities  in  New  York 
State. 

On  December  7, 1998,  a  correction 
notice  was  published  to  clarify  that  the 
application  due  date  for  this  NOFA  is 
February  3, 1999. 

This  correction  notice,  pubhshed  in 
today's  Federal  Register,  removes 
language  in  the  "Final  Selection" 
portion  of  the  NOFA  that  is  not 
applicable  to  the  FY  1999  funding 
process  for  this  program.  Specifically, 
Section  LE.4  of  the  NOFA  ("Final 
Selection"),  which  is  found  in  the  first 
column  at  63  FR  65497,  contains 
language  regarding  the  submission  of 
two  applications.  This  language  was  in 
last  year's  NOFA  for  this  program  and 
was  appropriate  because  the  FY  1997/ 
1998  NOFA.  published  on  December  16, 
1997,  solicited  and  authorized 
applicants  to  submit  a  separate 
application  for  FY  1997  and  1998 
funding.  This  language  should  have 
been  removed  bom  the  FY  1999  NOFA 
because,  for  this  fiscal  year,  applications 
are  for  FY  1999  funding  only.  This 
correction  notice  removes  this  language. 

Accordingly,  FR  Doc.  98-31516, 
Notice  of  Funding  AvailabiUty  for:  the 
HUD-Administered  Small  Cities 
Community  Development  Block  Grant 
(CDBG)  Program— Fiscal  Year  1999;  and 
the  Section  108  Loan  Guarantee 
Program  for  Small  Communities  in  New 
York  State  (FR-4424-N-01).  published 
in  the  Federal  Register  on  November  25, 
1998  (63  FR  65486),  is  corrected  as 
follows: 

On  page  65497,  in  the  first  column, 
the  first  paragraph  of  the  subsection 
titled  "4.  Final  Selection"  (the 
introductory  paragraph)  is  corrected  to 
read  as  follows: 

The  total  points  received  by  a  project 
for  all  of  the  selection  factors  are  added, 
and  the  project  is  ranked  against  all 


other  projects  bom  all  applications 
regardless  of  the  program  areas  in  which 
the  projects  were  rated.  The  highest 
ranked  projects  will  be  funded  to  the 
extent  funds  are  available.  In  the  case  of 
ties  at  the  funding  line,  HUD  will  use 
the  following  criteria  in  order  to  break 
ties: 
•        •        •        *        • 

Dated:  December  21, 1998. 
Camille  E.  Acevedo, 

Assistant  General  Counsel  for  Regulations. 
[FR  Doc.  98-34188  Filed  12-24-98;  8:45  am] 
BN.L1NQ  CODE  4210-2»-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.): 

Applicant:  Todd  Detrick,  Stroudsburg, 
PA,  PRT-006038. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
siuvival  of  the  species. 

Applicant:  Phillip  Netznik,  New 
Lenox,  IL,  PRT-006189. 

The  applicant  requests  a  permit  to 
import  the  sport-himted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas)  culled  bom  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  Wayne  Bowser, 
Brookshire,  TX,  PRT-006175. 

The  applicant  requests  a  permit  to 
im(H)rt  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  Miguel  Gonzalez,  Houston, 
TX,  PRT-006174. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 


Federal  Register /Vol.  63,  No.  248 /Monday,  December  28,  1998 /Notices 


71497 


Ebr  the  purpose  of  enhancement  of  the 
;urvival  of  the  species. 

Applicant:  Efinain  Gonzalez,  Houston, 
rX.  PRT-006173. 

The  applicant  requests  a  permit  to 
jnport  the  sport-hunted  trophy  of  one 
[nale  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  unc^pr  the  management 
irogram  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  Riverglenn,  Feline 
Conservation  Park,  West  Fork,  AR,  PRT- 
D04336. 

The  applicant  requests  a  permit  to 
Bxport  and  re-import  captive-bom  tiger 
[Panthera  tigris)  and  progeny  of  the 
animals  currently  held  by  the  applicant 
and  any  animals  acquired  in  the  United 
States  by  the  applicant  to/from 
worldwide  locations  to  enhance  the 
survival  of  the  species  through 
conservation  education.  This 
notiflcatation  covers  activities  covered 
t>y  the  applicant  over  a  three  year 
period. 

Applicant:  Riverbanks  Zoological 
Park  and  Botanical  Garden,  Coliunbia, 
SC,  PRT-005517. 

The  applicant  requests  a  permit  to 
import  blood  and  tissues  from  wild  and 
captive  bom  Bali  mynahs  [Leucopsar 
rothschildi)  from  zoological  parks,  safari 
parks  and  other  collections  in 
Indonesia.  For  the  purpose  of 
enhancement  of  the  siuvival  of  the 
species  through  scientific  research. 

Applicant:  Svend  and  Lilly 
Kristensen,  Brandon,  FL,  PRT-703702. 

The  applicant  requests  a  permit  to  re- 
export and  re-import  captive  bom 
leopards  [Panthera  pardus),  and 
progeny  of  the  animals  currently  held 
by  Uie  applicant  and  any  animals 
acquired  in  the  United  States  by  the 
applicant  to/from  worldwide  locations 
to  enhance  the  survival  of  the  species 
through  conservation  education.  This 
notificatation  covers  activities 
conducted  by  the  applicant  over  a  three 
year  period. 

Applicant:  Ferdinand  and  Anton 
Fercos  Hantig,  Las  Vegas,  NV,  PRT- 
839021. 

The  applicant  requests  a  permit  to 
export  and  re-import  captive-bom  tiger 
[Panthera  tigris)  and  progeny  of  the 
animals  currently  held  by  the  applicant 


and  any  animals  acquired  in  the  United 
States  by  the  applicant  to/from 
worldwide  locations  to  enhance  the 
survival  of  the  species  through 
conservation  education.  This 
notificatation  covers  activities 
conducted  by  the  applicant  over  a  three 
year  period. 

Applicant:  Miami  Metrozoo,  Miami, 
FL.  PRT-005256. 

The  applicant  requests  a  permit  to 
import  one  captive  bom  cheetah 
(Acinonyx  jubatus)  cub  from  South 
Africa  for  the  purpose  of  enhancement 
to  the  survival  of  the  species  through 
conservation  education. 

Applicant:  Praveen  Karanth,  Albany, 
NY,  PRT-OO570S. 

The  applicant  requests  a  permit  to 
export  DNA  samples  from  Gray  langur 
(Semnopithecus  entellus)  and  Francois' 
langur  (Trachypithecus  francoisi)  to 
University  of  Munich,  Germany  for  the 
purpose  of  enhancement  to  the  survival 
of  the  species  through  scientific 
research. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700.  Arlington.  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

The  public  is  invited  to  comment  on 
the  following  application  for  a  permit  to 
conduct  certain  activities  with  marine 
mammals.  The  application  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  18). 

Applicant:  Paul  R.  Labrecque, 
Lincohi,  MN,  PRT-006117. 

The  applicant  requests  a  permit  to 
impMirt  a  polar  bear  (Ursus  maritimus)  . 
sport-hunted  from  the  Northern 
Beaufort  Sea  polar  bear  population. 
Northwest  Territories,  Canada  for 
personal  use. 

Applicant:  Dennis  Leistico,  Elk  River, 
MN,  PRT-006163. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus] 
sport-himted  from  the  M'Clintock 
Qiaimel  polar  bear  population. 
Northwest  Territories,  Canada  for 
personal  use. 


Written  data  or  comments,  requests 
for  copies  of  the  complete  application, 
or  requests  for  a  public  hearing  on  this 
application  should  be  sent  to  the  U.S. 
Fish  and  Wildlife  Service.  Ofiice  of 
Management  Authority.  4401  N.  Fairfax 
Drive,  Room  700,  Arlington.  Virginia 
22203,  telephone  703/358-2104  or  fax 
703/358-2281  and  must  be  received 
within  30  days  of  the  date  of  publication 
of  this  notice.  Anyone  requesting  a 
hearing  should  give  specific  reasons 
why  a  hearing  would  be  appropriate. 
The  holding  of  such  a  hearing  is  at  the 
discretion  of  the  Director. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service.  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington. 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Dated:  December  21, 1998. 
Mary  Ellen  Amtower, 

Acting  Chief,  Branch  of  Permits,  Office  of 

Management  Authority. 

|FR«oc.  98-34207  Filed  12-24-98;  8:45  am] 

BILUNO  CODE  4310-66-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wlldllfa  Swvic* 

Lattars  of  Authorization  to  Taka  Marina 
Mammals 

AGENCY:  Notice  of  issuance  of  Letters  of 
Authorization  to  take  marine  mammals 
incidental  to  oil  and  gas  industry 
activities. 

SUMMARY:  In  accordance  with  Section 
101(a)(5)  of  the  Marine  Mammal 
Protection  Act  of  1972.  as  amended,  and 
the  U.S.  Fish  and  WildUfe  Service 
implementing  regulations  (50  CFR 
18.27),  notice  is  hereby  given  that 
Letters  of  Authorization  to  take  polar 
bears  and  Pacific  walrus  incidental  to 
oil  and  gas  industry  activities  have  been 
issued  to  the  following  companies: 


V 


Company 


Activity 


Date  issued 


ARCO  Alaska,  Inc  

ARCO  Alaska,  Inc  

ARCO  Alaska,  Inc 

BP  Exploration,  (Alaska)  Inc 
BR  Exploratkm,  (Alaska)  Inc 
BP  Exptoration,  (Alaska)  Inc 


Exploration 
Exploration 
Expkxation 
Exptoration 
Expk>ration 
Exploration 


Octobers.  1998. 
October  16.  1998. 
October  16.  1998. 
October  19.  1998. 
October  19.  1998. 
October  19.  .1998. 
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1 

Company 

Activity 

Date  issued                      1 

ARCO  Alaska.  Inc  

Exploration 

October  19. 1998.                      | 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Rosa  Meehan  or  Mr.  John  W. 
Bridges,  at  the  U.S.  Fish  and  Wildlife 
Service,  Marine  Mammals  Management 
Office,  1011  East  Tudor  Road, 
Anchorage,  Alaska  99503,  (800)  362- 
5148  or  (907) 786-3800. 
SUPPLEMENTARY  INFORMATION:  All  Letters 
of  Authorization  were  issued  in 
accordance  with  U.S.  Fish  and  Wildlife 
Service  Federal  Rule  and  Regulations 
"Marine  Mammals;  Incidental  Take 
During  Specified  Activities"  (58  FR 
60402). 

Dated:  December  17, 1998. 
David  B.  Allen, 
Regional  Director. 

(PR  Doc.  98-34325  Filed  12-24-98;  8:45  am] 
BILLING  CODE  4310-55-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CO-033-99-1 320-01;  COG  62540] 

Colroado;  Notice  of  Invitation  for  coal 
Exploration  License  Application,  Ark 
Land  Company 

Pursuant  to  the  Mineral  Leasing  Act 
of  February  25, 1920,  as  amended,  and 
to  Title  43,  Code  of  Federal  Regulations, 
Subpart  3410,  members  of  the  public  are 
hereby  invited  to  participate  with  Ark 
Land  Company  in  a  program  for  the 
exploration  of  unleased  coal  deposits 
owned  by  the  United  States  of  America 
in  the  following  described  lands  located 
in  Gunnison  County.  Colorado: 

T.  14  S.,  R.  90  W.,  6th  P.M. 

Sec.  10,  NEV4SWV4,  and  SEV*; 
Sec.  11,  SV2N'/2,  and  SV2; 
Sec.  12,  S»/iN'/^.  and  SV2; 
Sec.  13,  NWV4NEV4.  NWV4,  and 

NWV4SWV4; 
Sec.  14,  all; 
Sec.  15.  E'/jEV2  and  NW'ASE'A. 

The  area  described  contains 
approximately  2,240  acres. 
Tne  application  for  coal  exploration 
license  is  available  for  public  inspection 
during  normal  business  hours  under 
serial  number  COC  62540  at  the  Bureau 
of  Land  Management  (BLM),  Colorado 
State  Office,  2850  Youngfield  Street, 
Lakewood,  Colorado  80215,  and  at  the 
Uncompahgre  Field  Office,  2505  South 
Townsend  Avenue,  Montrose,  Colorado 
81401. 

Written  Notice  of  Intent  to  Participate 
should  be  addressed  to  the  attention  of 
the  following  persons  and  must  be 


received  by  them  within  30  days  after 
publication  of  this  Notice  of  Invitation 
in  the  Federal  Register: 
Karen  Purvis,  Solid  Minerals  Team, 

Resource  Services,  Colorado  State 

Office,  Biueau  of  Land  Management, 

2850  Youngfield  Street,  Lakewood, 

Colorado  80215 
and 
Wendell  Koontz,  Ark  Land  Company, 

P.O.  Box  591,  Somerset,  Colorado 

81434 

Any  party  electing  to  participate  in 
this  program  must  share  all  costs  on  a 
pro  rata  basis  with  Ark  Land  Company 
and  with  any  other  party  or  parties  who 
elect  to  participate. 

Dated:  December  15, 1998. 
Karen  Purvis, 

Solid  Minerals  Team  Resource  Services. 
[PR  Doc.  98-34198  Filed  12-24-98;  8:45  am] 
BILUNG  CODE  4310-JB-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-030-09-1 220-00:  GP9-0065] 

Restrictions  on  Public  Lands  in  Leslie 
Gulch  Area  of  Critical  Environmental 
Concern 

AGENCY:  Vale  District,  Bureau  of  Land 
Management,  Interior. 
ACTION:  Notice  of  closures  and 
restrictions  of  use  within  Leslie  Gulch 
Area  of  Critical  Environmental  Concern. 

SUMMARY:  The  Vale  District  is  initiating 
certain  closures  and  restrictions  as  part 
of  the  implementation  of  the  approved 
1995  Leslie  Gulch  Area  of  Critical 
Environmental  Concern  (ACEC) 
Management  Plan.  The  closures  and 
restrictions  are  consistent  with 
decisions  of  the  ACEC  management 
plan,  and  implementation  is  necessary 
to  protect  and  enhance  the  identified 
relevant  and  important  ACEC  values  of 
high  quality  scenery,  California  bighorn 
sheep  habitat  and  special  status  plant 
species.  The  approved  ACEC 
management  plan  complies  with  all 
applicable  subparts  of  Title  43  of  the 
Code  of  Federal  Regulations  (CFR).  Part 
1610  (Resource  Management  Planning) 
and  meets  all  requirements  of  the 
National  Environmental  Policy  Act. 

Persons  exempt  from  the  closures  and 
restrictions  include  any  authorized 
Federal,  State  or  local  officers,  or  any 
member  of  an  organized  rescue  or  fire- 


fighting  unit  in  performance  of  official 
duties  recognized  by  the  Bureau  of  Land 
Management,  Vale  District,  or  any 
person  authorized  by  ths  Bureau  of 
Land  Management,  Vale  District. 

In  accordance  with  the  authority  and 
requirements  of  Executive  Orders  11644 
and  11989,  and  regulations  under  Title 
43,  CFR,  part  8340,  the  Dago  Gulch 
Road  south  of  the  northern  gate  in  T.  26 
S.,  R.  45  E.,  section  19  is  designated 
closed  to  motorized  and  mechanical 
vehicles. 

Pursuant  to  Closure  and  Restriction 
Orders  under  Title  43  CFR,  part  8364.1, 
the  following  acts  are  prohibited  on  all 
public  lands  within  the  boundaries  of 
the  Leslie  Gulch  ACEC: 

1.  Motorized  and  Mechanized 
Vehicles.  Operating  a  motorized  or 
mechanized  vehicle  within  the  ACEC 
other  than  on  designated  roads,  parking 
eu-eas  and  campgroimds  (currently  only 
Slocum  Creek  Campground). 

2.  Camping/Campfires. 

(a)  Camping  outside  designated 
campgroimds  (currently  only  Slocum 
Creek  Campground). 

(b)  Use  of  open  fires  outside  of 
designated  campgrounds  (currently  only 
Slocum  Creek  Campground). 

3.  Recreational  Domestic  Livestock. 
Using  or  possessing  a  horse  or  other 
domestic  livestock  for  any  purpose. 

4.  Minerals  and  Vegetation.  Collection 
of  living  or  dead  vegetation  or  any 
mineral  or  petrified  wood  without 
authorization. 

5.  Rock  Climbing. 

(a)  Placement  of  permanent  anchoring 
devices. 

(b)  Altering  of  natural  features. 

(c)  Leaving  temporary  hardware  on 
natural  features  cr  at  climbing  locations 
for  longer  than  needed  for  immediate 
use. 

(d)  Competitive  or  commercial  rock 
climbing  activities. 

The  lands  administered  by  the  Bureau 
of  Land  Management  for  which  this 
order  applies  are  within  the  Maheur 
Resource  Area.  The  approved 
management  plan  and  boundary  of  the 
Leslie  Gulch  ACEC  can  be  viewed  at  the 
Vale  Distiict  office.  This  order  remains 
in  effect  imtil  further  notice. 
EFFECTIVE  DATE:  December  28, 1998. 
PENALTY:  Any  person  failing  to  comply 
with  this  closure  and  restriction  order 
may  be  subject  to  imprisonment  for  not 
more  than  12  months,  or  a  fine  in 
accordance  with  the  applicable 
provisions  of  18  U.S.C.  3571,  or  both. 
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FOR  FURTHER  INFORMATION  CONTACT:  Roy 

L.  Masinton,  Malheur  Resource  Area 

Manager,  Bureau  of  Land  Management, 

100  C^egon  Street,  Vale,  Oregon  97918, 

Telephone  (541)  473-3144. 

Roy  L.  Maainton, 

Malheur  Resource  Area  Manager. 

IFR  Doc.  9ft-34180  Filed  12-24-98;  8:45  am] 

MLUNQ  COOE  4310-33-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-067-1990:  CA-40204] 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  (EIS) 
on  the  Proposed  Expansion  of  an 
Existing  Gold  Mining/Processing 
Operation 

AGENCY:  Biireau  of  Land  Management. 
ACTION:  Notice  of  intent. 


SUMMARY:  Newmont  Gold  Company 
(NGC),  operator  of  the  Mesquite  gold 
mine  located  in  Imperial  County, 
California,  has  proposed  to  expand 
mining  operations  by  a  plan 
modification  submitted  to  the  Bureau  of 
Land  Management  (BLM),  El  Centro 
fidd  office,  on  November  30, 1998. 
Pursuant  to  Section  102(2)(c)  of  the 
National  Environmental  PoUcy  Act  of 
1969,  the  BLM  will  direct  the 
preparation  of  an  environmental  impact 
statement  (EIS)  by  a  third  party 
contractor  on  the  impacts  of  an 
expansion  of  this  gold  mining/ 
processing  operation.  Comments  are 
being  requested  to  help  identify 
significant  issues  or  concerns  related  to 
the  proposed  action,  to  determine  the 
scope  of  the  issues  (including 
alternatives)  that  need  to  be  analyzed, 
and  to  eliminate  from  detailed  study 
those  issues  that  are  not  significant. 
Supporting  documentation  should  be 
included  with  comments  recommending 
that  the  EIS  address  specific 
environmental  issues.  Public  scoping 
meetings  will  be  held  (see  below). 

DATES:  For  scoping  meetings  and 
comments:  Three  public  scoping 
meetings  will  be  held  during  1999  on 
the  following  dates  and  locations: 
January  26,  from  7-10  pm,  at  the  Best 
Western  Yuma  Inn  Suites,  Palm  Canyon 
Room,  1450  Castle  Dome  Ave.,  Yuma, 
Az.  ph  (520)  783-8341;  January  27,  from 
7-10  pm,  at  the  El  Centro  Commimity 
Center,  375  South  First  Street,  El  Centro, 
Ca.  ph  (760)  337-4555;  and  January  28, 
bom  7-10  pm,  at  San  Diego  State 
University,  Aztec  Center-Backdoor 
Room,  5500  Campanile  Drive,  San 
Diego,  Ca.  ph  (619)  594-5278.  Written 


comments  must  be  postmarked  no  later 
than  Monday,  February  8, 1999. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Field  Manager, 
Bureau  of  Land  Management,  EI  Centro 
Field  Office,  1661  South  4th  Street,  El 
Centro,  California  92243,  ATTN: 
Geologist. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Marty,  Bureau  of  Land 
Management,  El  Centro  Field  Office, 
1661  South  4th  Street,  El  Centro, 
California  92243,  (760)  337-4400. 
SUPPLEMENTARY  INFORMATION:  This 
Mesquite  Mine  began  operations  under 
an  approved  plan  of  operations  during 
1985.  Since  this  time,  several 
expansions  and  plan  modifications  have 
occurred,  which  are  summarized  within 
the  approved  Mesquite  Mine 
consolidated  plan  of  operations  dated 
October,  1995.  According  to  the  Code  of 
Federal  Regulations  found  at  Title  43 
CFR  3809.1-7,  a  significant 
modification  of  an  approved  plan  must 
be  reviewed  and  approved  by  the 
authorized  officer  (i.e.,  BLM)  in  the 
same  manner  as  the  initial  plan. 
Pursuant  to  Title  43  CFR  3809.1-7, 
Newmontl^as  submitted  a  plan  of 
operations  for  their  proposed  mine 
expansion  for  approval  by  the  Bureau  of 
Land  Management. 

This  plan  modification  is  now  under 
review  by  the  BLM  and  other  Federal, 
State  and  local  agencies.  The  public 
may  review  this  dociunent  at  the  BLM, 
El  Centro  Field  Office,  1661  South  4th 
Street,  El  Centro,  CA  92243,  or  at  the 
Imperial  County  Planning  Department, 
939  Main  Street,  Suite  B-1.  El  Centro, 
CA  92243. 

The  expansion  would  allow  the 
company  to  continue  extracting  and 
processing  economical  gold  deposits, 
delineated  by  drilling  programs' 
initiated  during  1988  and  continuing  to 
date.  Ciurent  ore  reserves  would  be 
depleted  by  the  end  of  year  2000,  while 
expansion  would  increase  the  mine  life 
a  projected  seven  years  into  year  2006. 
The  plan  modification  proposes  to 
process  approximately  60  million  tons 
of  ore  and  180  million  tons  of  waste 
rock  by  the  expansion  of  two  existing 
pits:  the  Big  Chief  and  Rainbow  open 
pits.  The  pit  expansions  would 
encompass  approximately  300  acres  of 
Federal,  State  and  private  (patented) 
land,  of  which  150  acres  would  be  new 
land  disturbance.  The  plan  amendment 
also  describes  expansion  of  an  existing 
heap  leach  facility  on  approximately  70 
acres  of  private  land  to  accommodate 
the  new  leach  material;  alternative 
methods  for  storage  of  waste  rock,  either 
in  existing  mined-out  open  pits,  at  new 
or  expanded  out-of-pit  storage  areas,  or 


a  combination  of  both;  and  construction 
of  ancillary  facilities  including  roads, 
fencing  and  drainage  diversions. 

Dated:  December  18, 1998. 
Thomaa  Zale, 
Acting  Field  Manager. 

(FR  Doc.  98-34248  Filed  12-24-98;  8:45  am] 
HtUNQ  COOE  4910-40-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

Meeting  Notice 

SUMMARY:  The  Lower  Snake  River 
District  Resource  Advisory  Coimcil  will 
meet  in  Boise  to  discuss  implementation 
of  standards  and  guidelines  for 
administering  livestock  grazing,  the 
1999  Payette  River  Recreation  Fee 
Demonstration  Project,  and  other  issues. 
DATES:  February  9, 1999.  The  meeting 
will  begin  at  9:00  AM.  Pubfic  comment 
periods  will  be  held  at  9:30  AM  and 
4:00  PM. 

ADDRESS:  The  meeting  will  be  held  at 
the  Lower  Snake  River  District  Office, 
located  at  3948  Development  Avenue. 
Boise,  Idaho. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barry  Rose.  Lower  Snake  River  District 
Office  (208-384-3393). 

Dated:  December  15, 1998. 
Kadieriiie  KitcheU, 
District  Manager. 

(FR  Doc.  98-34190  Filed  12-24-98:  8:45  am] 
BILUNO  COOE  4310-OO-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV  910  0777  30] 

Northeastern  Great  Basin  Resource 
Advisory  Council  Meeting  Location 
and  Time 

agency:  Bureau  of  Land  Management. 
ACTION:  Resource  Advisory  Councils' 
meeting  location  and  time. 

summary:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  5 
U.S.C,  the  Department  of  the  Interior, 
Bureau  of  Land  Management  (BLM), 
Council  meetings  will  be  held  as 
indicated  below.  The  agenda  for  the 
February  4, 1999  meeting  includes: 
approval  of  minutes  of  the  previous 
meeting,  Standards  and  Guidelines  for 
wild  horses,  pinyon-juniper,  mining  and 
recreation.  Wilderness  S\udy  Areas, 
3809  draft  mining  regulations  update. 


Coordinator,  Ely  District  Office,  702 
North  Industrial  Way,  HC  33  Box  33500, 
Ely,  NV  89301-9408,  telephone  775- 
289-1841. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  Council  is  to  advise  the 
Secretary  of  the  Interior,  through  the 
BLM,  on  a  variety  of  planning  and 
management  issues,  associated  with  the 
management  of  the  public  lands. 

Those  planning  to  attend  the  tour 
should  wear  warm  clothing  and  sturdy 
footwear.  Lunch  will  be  provided. 

Dated:  December  17, 1998. 
Helen  Hankins. 
District  Manager.  Elko. 
[FR  Doc.  98-34196  Filed  12-24-98;  8:45  ami 

BILUNG  CODE  4310-HC-M 


On  page  8263,  third  column, 
paragraph  2,  center  of  the  page  should 
be  corrected  to  include  the  following 
described  lands: 

T.  1  N.,  R.  79  W., 

Sec.  14.  SEV4SEV4: 

Sec.  23,  NEV«NEV4,  E^/zW^/zNEV*.  SWV*, 

NEV4SEV4  and  ViVzSEV*; 
Sec.  26,  WV2NEV4. 

The  areas  described  aggregate  an 
additional  600  acres  in  Grand  County. 
Jenny  L.  Saunders, 
Fealty  Officer. 
(FR  Doc.  98-34197  Filed  12-24-98;  8:45  am] 

BILUNQ  CODE  4310->IB-M 
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field  manager  reports  on  current  BLM 
activities  and  planned  actions  in  the 
Battle  Moimtain,  Elko  and  Ely  Field 
Offices.  The  Council  will  also  determine 
subject  matter  for  future  meetings. 

On  February  5, 1999,  the  Council  wrill 
take  a  field  tour  of  a  gold  mine  in  the 
Elko  vicinity.  Up  to  fifteen  members  of 
the  public  may  attend. 

All  meetings  are  open  to  the  public. 
Citizens  may  present  written  comments 
to  the  Council.  Each  formal  Council 
meeting  will  also  have  time  allocated  for 
hearing  public  comments.  The  public 
comment  period  for  the  Council  meeting 
is  listed  below.  Depending  on  the 
number  of  persons  wishing  to  comment 
and  time  available,  the  time  for 
individual  oral  comments  may  be 
limited.  Up  to  fifteen  members  of  the 
public  may  attend  the  mine  tour. 
Individuals  who  plan  to  attend  or  need 
special  assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  Curtis 
Tucker,  Special  Projects  Coordinator, 
Ely  District  Office,  702  North  Industrial 
Way.  HC  33  Box  33500,  Ely.  NV  89301- 
9408,  telephone  702-289-1841. 

DATES,  TIMES:  The  time  and  location  of 
the  meeting  is  as  follows:  Northeastern 
Great  Basin  Resource  Advisory  Council 
meeting,  February  4, 1999,  starting  at 
9:00  a.m.;  BLM  Office,  3900  East  Idaho 
Street,  Elko.  Nevada.  89801;  public 
comments  will  be  at  11:30  a.m.; 
tentative  adjournment  5:00  p.m. 
February  5, 1999.  starting  at  8:00  a.m.. 
the  gold  mine  tour  will  depart  from  the 
Elko  Convention  Center.  700  Moren 
Way  in  Elko  and  return  at 
approximately  4  p.m.  Tentative 
adjournment  will  be  at  4:30  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  Tucker.  Special  Projects 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CO-835-1430-01;  COC-28582:  COC- 
0123470] 

Public  Land  Order  No.  7244, 
Correction;  Partial  Revocation  of 
Secretarial  Order  Dated  March  25, 
1910,  Which  Established  Power  Site 
Reserve  No.  133;  Opening  of  Lands 
Subject  to  Section  24  of  the  Federal 
Power  Act  in  the  Secretarial  Order 
Dated  July  12, 1957,  Which  Established 
Power  Project  No.  2204;  Colorado 

Dated:  December  16, 1998. 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Correction. 

SUMMARY:  This  action  corrects  Public 
Land  Order  No.  7244,  62  FR  8263, 
published  February  24. 1997.  as  FR  Doc. 
97-4391. 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-02&-09-1430-01:  G-0060] 

Realty  Action:  Sale  of  Public  Land  in 
Harney  County,  Oregon 

agency:  Bureau  of  Land  Management 
(BLM).  DOI. 

action:  Notice  of  realty  action,  sale  of 
public  land. 

SUMMARY:  The  following  described 
public  land  in  Harney  County.  Oregon, 
has  been  examined  and  found  suitable 
for  sale  under  Section  203  and  209  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976  (90  Stat.  2750. 
43  U.S.C.  1713  and  1719),  at  not  less 
than  the  appraised  market  value.  All 
parcels  being  offered  are  identified  for 
disposal  in  the  Three  Rivers  Resource 
Management  Plan. 

All  of  the  land  described  is  within  the 
Willamette  Meridian. 
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The  following  rights,  reservations, 
and  conditions  will  be  included  on  the 
patents  conveying  the  land: 

All  Parcels — A  reservation  for  a  right- 
of-way  for  ditches  and  canals 
constructed  thereon  by  the  authority  of 
United  States  under  the  Act  of  August 
30.  1890  (43  U.S.C.  945). 

OR-53945 — A  reservation  to  the 
United  States  of  all  saleable  mineral 
deposits  pursuant  to  the  Act  of  October 
21,  1976  (43  U.S.C.  1719) 

OR-53947—A  wetland  restrictive 
covenant  pursuant  to  Executive  Order 
11990.  The  patent  will  be  subject  to  a 
covenant  that  the  portions  of  the  land 
containing  wetland  habitat  must  be 
managed  to  protect  and  maintain  the 
wetland. 

OR-53947,  OR-53948,  OR-53950, 
OR-53951 — A  floodplain  restrictive 
covenant  pursuant  to  Executive  Order 
11988.  The  patent  will  be  subject  to  a 
covenant  that  the  land  may  be  used  only 
for  agricultural  purposes,  livestock 
grazing  or  for  park  and  nonintensive 
open  space  recreation  purposes,  but  not 
for  dwellings  or  buildings. 

OR-53952.  OR-52786— Patents  will 
be  subject  to  a  right-of-way  for  electric 
power  transmission  and  distribution 
purposes. 

Access  will  not  be  guaranteed  to  any 
of  the  parcels  being  offered  for  sale,  nor 
any  warranty  made  as  to  the  use  of  the 
property  in  violation  of  applicable  land 
use  laws  and  regulations.  Before 
submitting  a  bid,  prospective  purchasers 
should  check  with  the  appropriate  city 
or  county  planing  department  to  verify 
approved  uses. 

All  persons,  other  than  the  successful 
bidder,  claiming  to  own  unauthorized 
improvements  on  the  land  are  allowed 
60  days  from  the  date  of  sale  to  remove 
the  improvements. 

All  land  described  is  hereby 
segregated  firom  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  pending  disposition  of  this  action, 
or  270  days  from  die  date  of  publication 
of  this  notice,  whichever  occurs  first. 

Bidding  Procedures 

Competitive  Procedures 

The  Federal  Land  Policy  and 
Management  Act  and  its  implementing 
regulations  (43  CFR  2710)  provide  that 
competitive  bidding  will  be  the  general 
method  of  selling  land  supported  by 
factors  such  as  competitive  interest, 
accessibility  and  usability  of  the  parcel, 
regardless  of  adjacent  ownership. 

Under  competitive  procedures  the 
land  will  be  sold  to  any  qualified  bidder 
submitting  the  highest  bid.  Bidding  will 
be  by  sealed  bid  followed  by  an  oral 
auction  to  be  held  at  2:00  p.m.  PST  on 


Wednesday,  March  10, 1999,  at  the 
Bums  District  Office,  Bureau  of  Land 
Management,  Hwy  20  West,  Hines, 
Oregon.  To  qualify  for  the  oral  auction 
bidders  must  submit  a  seal  bid  meeting 
the  requirements  as  stated  below.  The 
highest  valid  sealed  bid  will  become  the 
starting  bid  for  the  oral  auction.  Bidding 
in  the  oral  auction  will  be  in  minimimi 
increments  of  $50.  The  highest  bidder 
from  the  oral  auction  will  be  declared 
the  prospective  purchaser. 

If  no  valid  bids  are  received,  the 
parcel  will  be  declared  unsold  and 
offered  by  unsold  competitive 
procedures  on  a  continuing  basis  until 
sold  or  withdrawn  from  sale. 

Modified  Competitive  Procedures 

Modified  competitive  procedures  are 
allowed  by  the  regulations  (43  CFR 
2710.0-6(c)(3)(ii)  to  provide  exceptions 
to  competitive  bidding  to  assure 
compatibility  with  existing  and 
potential  land  uses. 

Under  modified  competitive 
procedures  the  preference  bidders 
designated  above  will  be  given  the 
opportujiity  to  match  or  exceed  the 
apparent  high  bid.  The  apparent  high 
bid  will  be  established  by  the  highest 
valid  sealed  bid  received  from  the 
general  public.  If  two  or  more  valid 
sealed  bids  of  the  same  amount  are 
received  for  the  same  parcel,  that 
amount  shall  be  determined  to  be  the 
apparent  high  bid.  The  bid  deposit  for 
the  apparent  high  bid(s)  will  be  retained 
and  all  others  will  be  returned.  In  the 
absence  of  any  sealed  bids  the  parcel 
will  be  offered  to  the  preference 
bidder(s)  at  the  minimum  bid  (appraised 
market  value).  The  designated 
preference  bidders  need  not  bid  in  the 
initial  round  of  bidding  to  remain 
qualified  for  preference  consideration. 

The  preference  bidders  will  be 
notified  by  certified  mail  of  the  apparent 
high  bid. 

Where  there  are  two  or  more 
preference  bidders  for  a  single  parcel, 
they  will  be  allowed  30  days  to  provide 
the  authorized  officer  with  an  agreement 
as  to  the  division  of  the  property  or,  if 
agreement  caimot  be  reached,  sealed 
bids  for  not  less  than  the  apparent  high 
bid.  Failure  to  submit  an  agreement  or 
a  bid  shall  be  considered  a  waiver  of  the 
option  to  divide  the  property  equitably 
and  forfeiture  of  the  preference 
consideration.  Failure  to  act  by  all  of  the 
preferred  bidders  will  result  in  the 
parcel  being  offered  to  the  apparent  high 
bidder  or  declared  unsold,  if  no  bids 
were  received  in  the  initial  round  of 
bidding. 


Unsold  Competitive  Procedures 

Unsold  competitive  procedures  will 
be  used  after  a  parcel  has  been 
unsuccessfully  offered  for  sale  by 
competitive  or  modified  competitive 
procedures. 

Unsold  parcels  will  be  offered 
competitively  on  a  continuous  basis 
imtil  sold.  Under  competitive 
procedures  for  unsold  parcels  the 
highest  valid  bid  received  during  the 
preceding  month  will  be  declared  the 
purchaser.  Sealed  bids  will  be  accepted 
and  held  until  the  second  Wednesday  of 
each  month  at  2:00  p.m.  PST  when  they 
will  be  opened.  Openings  will  take 
place  every  month  until  the  parcels  are 
sold  or  withdrawn  fi-om  sale. 

All  sealed  bids  must  be  submitted  to 
the  Bums  District  Office,  no  later  than 
2:00  p.m.  PST  on  Wednesday,  March  10, 
1999,  the  time  of  the  bid  opening  and 
oral  auction.  The  outside  of  bid 
envelopes  must  be  clearly  marked  with 
"BLM  Land  Sale,"  the  parcel  number 
and  the  bid  opening  date.  Bids  must  be 
for  not  less  than  the  appraised  market 
value  (minimuiA  bid).  Separate  bids 
must  be  submitted  for  each  parcel.  Each 
sealed  bid  shall  be  accompanied  by  a 
certified  check,  postal  money  order, 
bank  draft,  or  cashier's  check  made 
payable  to  the  Department  of  the 
Interior — BLM  for  not  less  than  20 
percent  of  the  amount  bid.  The  bid 
envelope  must  also  contain  a  statement 
showing  the  total  amount  bid  and  the 
name,  mailing  address,  and  phone 
number  of  the  entity  making  the  bid.  A 
successful  bidder  for  competitive 
parcels  shall  make  an  additional  deposit 
at  the  close  of  the  auction  to  bring  his 
total  bid  deposit  up  to  the  required  20 
percent  of  the  high  bid.  Personal  checks 
or  case  v«rill  be  acceptable  for  this 
additional  deposit  only. 

Federal  law  requires  that  public  land 
may  be  sold  only  to  either  (1)  citizens 
of  the  United  States  18  years  of  age  or 
older;  (2)  corporations  subject  to  the 
laws  of  any  state  or  the  United  States; 
(3)  other  entities  such  as  associations 
and  partnerships  capable  of  holding 
land  or  interests  therein  under  the  laws 
of  the  state  within  which  the  lands  are 
located;  or  (4)  states,  state 
instrumentalities  or  political 
subdivisions  authorized  to  hold 
property.  Certifications  and  evidence  to 
this  effect  will  be  required  of  the 
purchaser  prior  to  issuance  of 
conveyance  documents. 

Prospective  purchasers  will  be 
allowed  180  days  to  submit  the  balance 
of  the  purchase  price.  Failure  to  meet 
this  timeframe  shall  cause  the  deposit  to 
be  forfeited  to  the  BLM.  The  parcel  will 
then  be  offered  to  the  next  lowest 
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qualified  bidder,  or  if  no  other  bids  were 
received,  the  parcel  will  be  declared 
unsold. 

A  successful  bid  on  a  parcel 
constitutes  an  appUcation  for 
conveyance  of  those  mineral  interests 
offered  under  the  authority  of  Section 
209(b)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  In  addition  to 
the  full  purchase  price,  a  nonrefundable 
fee  of  $50  will  be  required  from  the 
prospective  pim::haser  for  purchase  of 
the  mineral  interests  to  be  conveyed 
simultaneously  with  the  sale  of  the 
land. 

DATES:  On  or  before  February  11, 1999, 
interested  persons  may  submit 
comments  regarding  the  proposed  sale 
to  the  Bums  District  Manager  at  the 
address  described  below.  Comments  or 
protests  must  reference  a  specific  parcel 
and  be  identified  with  the  appropriate 
serial  number.  In  the  absence  of  any 
objections,  this  proposal  will  become 
the  determination  of  the  Department  of 
the  Interior. 

ADDRESSES:  Cojnments,  bids,  and 
inquiries  should  be  submitted  to  the 
Bums  District  Manager,  HC  74-12533, 
Hwy  20  West,  Hines;  Oregon  97738. 
FOR  FURTHER  INFORMATION  CONTACT: 
Detailed  information  concerning  this 
public  land  sale  is  available  fi'om  Craig 
M.  Hansen,  Area  Manager  or  Skip 
Renchler,  Realty  Specialist,  Three 
Rivers  Resource  Area  at  the  above 
address,  phone  (541)  573-4400. 

Dated:  December  17, 1998. 
Craig  M.  Hansen, 

Three  Rivers  Resource  Area  Manager. 
(PR  Doc.  98-34179  Filed  12-24-98;  8:45  amj 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Notice  and  Agenda  for  Meeting  of  the 
Royalty  Policy  Committee  of  the 
Minerals  Management  Advisory  Board 

AGENCY:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Secretary  of  the 
Department  of  the  Interior  has 
established  a  Royalty  Policy  Committee 
(Committee),  on  the  Minerals 
Management  Advisory  Board,  to  provide 
advice  on  the  Department's  management 
of  Federal  and  Indian  minerals  leases, 
revenues,  and  other  minerals  related 
policies.  Committee  membership 
includes  representatives  from  States, 
Indian  Tribes  and  allottee  organizations, 
minerals  industry  associations,  the 


general  pubUc,  and  Federal 
Departments.  At  this  eighth  meeting,  the 
Minerals  Management  Service  will  be 
prepared  to  discuss  the  OIG  report  on 
Net  Receipts  Sharing,  the  Committee's 
recommendations  on  Lessee/Designee 
issue,  the  Royalty-in-Kind  Pilot, 
Reengineering  Operational  Models,  Joint 
Ventures  Paper,  Annual  Performance 
Reviews,  and  the  Marginal  Properties 
Accounting  Relief  Rule.  The  Committee 
will  also  consider  progress  reports  by 
the  active  subcommittees. 

DATES:  The  meeting  will  be  held  on: 
Wednesday,  January  20, 1999, 8:30  a.m.- 
4:00  p.m.  Mountain  time. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Sheraton  Denver  West,  360  Union 
Boulevard,  Lakewood,  Colorado  80228, 
telephone  niunber  (303)  987-2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gary  L.  Fields,  Chief,  Program  Services 
Office,  Royalty  Management  Program, 
Minerals  Management  Service,  P.O.  Box 
25165.  MS  3062,  Denver,  CO  80225- 
0165,  telephone  number  (303)  231- 
3102,  fax  number  (303)  231-3781. 

SUPPLEMENTARY  INFORMATION:  The 
location  and  dates  of  future  meetings 
will  be  published  in  the  Federal 
Register.  The  meetings  will  be  open  to 
the  public  without  advanced 
registration.  Public  attendance  may  be 
limited  to  the  space  available.  Members 
of  the  public  may  make  statements 
during  the  meetings,  to  the  extent  time 
permits,  and  file  written  statements 
with  the  Committee  for  its 
consideration.  Written  statements 
should  be  submitted  to  Mr.  Gary  L. 
Fields,  at  the  address  Usted  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 
Minutes  of  Committee  meetings  will  be 
available  10  days  following  each 
meeting  for  public  inspection  and 
copying  at  the  Royalty  Management 
Program,  Building  No.  85,  Denver 
Federal  Center,  Denver,  Colorado. 

These  meetings  are  being  held  by  the 
authority  of  the  Federal  Advisory 
Committee  Act,  Pub.  L.  No.  92-463,  5 
U.S.C.  Appendix  1,  and  Office  of 
Management  and  Budget  Circular  No. 
A-63,  revised. 

Dated:  December  21, 1998. 
R.  Dale  Fazio, 

Acting  Associate  Director  for  Royalty 
Management. 

[PR  Doc.  98-34225  Filed  12-24-98;  8:45  am] 
BHJJNQ  COOE  4310-ilR-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Supplemental  Environmental  Impact 
Statement  for  Backcountry  and 
Wiidemess  Management  Plan,  Joshua 
Tree  National  Park,  California;  Notice 
of  Extension  of  Public  Comment 
Period 

summary:  Piusuant  to  §  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (P.L.  91-190  as  amended),  the 
National  Park  Service,  Department  of 
the  Interior,  has  prepared  a 
Supplemental  Environmental  Impact 
Statement  (SEIS)  assessing  five 
alternatives  for,  and  potential  impacts 
of,  a  proposed  Backcountry  and 
Wiidemess  Management  Plan  for  Joshua 
Tree  National  Park,  California.  In 
deference  to  interest  expressed  by  local 
governmental  agencies,  organizations, 
and  other  interested  parties,  the  public 
comment  period  has  been  extended 
through  January  20, 1999. 
SUPPLEMENTARY  INFORMATION:  The  Draft 
Environmental  Impact  Study  was  issued 
November  14, 1997;  the  SEIS  was  issued 
October  30, 1998.  Copies  of  the 
dociiments  can  be  reviewed  at  local 
libraries  or  obtained  bom  the  park  at  the 
address  noted  below.  The  original  60- 
day  pubUc  comment  period  (ending 
December  31, 1998)  has  been  extended 
an  additional  20  days.  All  written 
comments  must  now  be  postmarked  not 
later  than  January  20, 1999  and  should 
be  addressed  to:  Superintendent,  Joshua 
Tree  National  Park,  74485  National  Park 
Drive.  Twentynine  Palms,  CA  92277. 

Dated:  December  16, 1998. 
John  J.  Reynolds,  \^ 

Regional  Director,  Pacific  West. 

(PR  Doc.  98-34222  Piled  12-24-98;  8:45  amj 

BILUNQ  COOE  4ai»-7D-» 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Availability  of  the  Record  of 
Decision  for  ttte  Final  Environmental 
Impact  Statement,  Southern  Terminus 
of  the  Natchez  Trace  Parkway 

SUMMARY:  The  Department  of  the 
Interior,  National  Park  Service  has 
prepared  a  Record  of  Decision  for  the 
Final  Environmental  Impact  Statement 
for  the  Natchez  Trace  Parkway,  Section 
3X,  Southern  Terminus  in  Adams 
County,  Mississippi.  This  Record  of 
Decision  is  a  statement  of  the  decision 
made,  the  background  of  the  project, 
other  alternatives  considered,  the  basis 
for  the  decision,  the  environmentally 
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preferable  alternative,  measures  to 
minimize  environmental  harm,  and 
public  involvement  in  the  decision 
making  process. 

DATES:  This  Record  of  Decision  (ROD) 
will  become  effective  upon  signature  by 
the  Regional  Director  of  the  Southeast 
Region  of  the  National  Park  Service. 
ADDRESSES:  Public  reading  copies  of  the 
Record  of  Decision  for  the  Natchez 
Trace  Parkway's  Southern  Terminus 
(Section  3X)  final  environmental  impact 
statement  will  be  available  for  public 
review  at  the  following  locations: 

1.  Natchez  Trace  Parkway 
Headquarters,  2680  Natchez  Trace 
Parkway,  Tupelo,  Mississippi  38801. 
(601) 680-4005 

2.  Natchez  National  Historical  Park, 
Post  Office  Box  1208,  Natchez, 
Mississippi  39121,  (601)  442-7047 

3.  Judge  George  W.  Armstrong  Library, 
220  South  Commerce  Street,  Natchez, 
Mississippi  39120,  (601)  445-8862 

4.  Jackson/Hinds  Library  System, 
Eudora  Welty  Library,  300  North  State 
Street,  Jackson,  Mississippi  39201, 
(601)  968-5809  (This  is  the 
Headquarters  or  main  library  in 
Jackson) 

FOR  FURTHER  INFORMATION  CONTACT: 
For  copies  of  the  ROD  or  additional 
information,  please  contact:  Wendell  A. 
Simpson,  Superintendent,  Natchez 
Trace  Parkway,  2680  Natchez  Trace 
Parkway.  Tupelo.  Mississippi  38801. 
Telephone:  (601)  680-4004. 
SUPPLEMENTARY  INFORMATION:  The  Final 
Environmental  Impact  Statement  (FEIS) 
for  the  Southern  Terminus  (Section  3X) 
of  the  Natchez  Trace  Parkway  is 
presented  in  abbreviated  form.  The 
abbreviated  FEIS  includes  responses  to 
public  comments,  errata,  and  a 
Statement  of  Findings  for  Wedands.  The 
abbreviated  FEIS.  when  combined  with 
the  Draft  Environmental  Impact 
Statement,  Natchez  Trace  Parkway, 
Section  3X,  Southern  Terminus  (May  8, 
1998),  comprises  the  complete  Final 
Enviroimiental  Impact  Statement  (FEIS). 
Only  minor  revisions  to  the  DEIS  were 
necessary. 

The  National  Park  Service  will 
implement  the  preferred  alternative, 
alternative  2 — Liberty  Road,  as 
described  in  the  Final  Environmental 
Impact  Statement,  Natchez  Trace 
Parkway,  Section  3X,  Southern 
Terminus  issued  on  October  2, 1998. 

The  intent  of  the  preferred  alternative 
(hereafter  referred  to  as  the  selected 
alternative)  is  to  complete  the  southern 
end  of  the  Natchez  Trace  Parkway  by 
extending  the  existing  motor  road  to  the 
city  of  Natchez,  Mississippi,  thereby 
completing  the  parkway,  which  was 
begim  in  1938  and  fulfilling  a  major  goal 


of  the  Natchez  Trace  Parkway  General 
Management  Plan  adopted  in  1987.  The 
Natchez  Trace  Parkway  currently  ends 
eight  miles  outside  of  Natchez  at  U.S. 
Highway  61.  The  parkway  has  been 
partially  constructed  from  U.S.  61  to 
U.S.  Highway  84/98,  but  this  four-mile 
segment  will  not  open  until  a  terminus 
alternative  is  fully  constructed.  Under 
the  selected  alternative,  the  parkway 
will  extend  four  miles  past  U.S. 
Highway  84/98  and  terminate  with  an 
interchange  at  Liberty  Road. 

The  selected  alternative  includes  the 
construction  of  4.2  miles  of  roadway; 
interchange  bridge,  access  ramps,  and 
retaining  wall  construction  at  Liberty 
Road;  bridge  construction  at  St. 
Catherine  Creek,  Melvin  Bayou,  County 
Road  A,  Palestine  Road,  Perkins  Creek, 
and  County  Road  B;  and  earth 
embankments  and  excavations  and 
related  drainage  systems  and  structures. 
In  addition,  road  crossings  will  require 
the  relocation  of  approximately  2,030 
feet  of  County  Road  A.  760  feet  of 
Coimty  Road  B,  6,200  feet  of  County 
Road  P,  and  5,410  feet  of  Palestine 
Road. 

The  selected  alternative  aligrmient 
will  stay  within  existing  NPS  owned 
lands  fbr  all  but  the  final  0.5  mile  of  its 
total  length.  This  alternative  requires 
the  acqmsition  of  76.8  acres  of 
additional  land  between  St.  Catherine 
Creek  and  Liberty  Road.  The  enabling 
legislation  for  the  Natchez  Trace 
Parkway  (16  U.S.C.,  Section  460) 
prohibits  the  National  Park  Service  fi-om 
purchasing  land  for  parkway 
construction,  therefore,  the  additional 
land  acquisition  must  be  accomplished 
by  other  entities,  such  as  the  city, 
county,  or  state,  and  donated  to  the 
National  Park  Service.  The  required 
land  acquisition  will  include  a  portion 
of  the  southeast  edge  of  the  fairgrounds 
(including  portions  of  a  baseball 
diamond  and  a  horse  exercise  area)  and 
will  displace  or  relocate  17  residential 
properties,  five  commercial  properties, 
and  four  industrial  properties.  Of  the 
76.8  acres  to  be  acquired.  13.5  acres  is 
state  land  and  63.4  acres  is  privately 
owned  land. 

Dated:  December  11, 1998. 
Daniel  W.  Brown, 
Regional  Director,  Southeast  Reffon. 
(FR  Doc.  98-34224  Filed  12-24-98;  8:45  am) 
BILUNG  CODE  4310-70-li 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Manzanar  National  Historic  Site 
Advisory  Commission;  Notice  of 
Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Manzanar 
National  Historic  Site  Advisory 
Commission  will  be  held  at  1:00  p.m.  on 
Saturday,  January  9, 1999,  at  the 
Western  Ajrcheological  and 
Conservation  Center,  1415  North  6th 
Avenue,  Tucson,  Arizona,  to  hear 
presentations  on  issues  related  to  the 
planning,  development,  and 
management  of  Manzanar  National 
Historic  Site. 

The  Advisory  Commission  was 
established  by  Public  Law  102-248,  to 
meet  and  consult  with  the  Secretary  of 
the  Interior  or  his  designee,  with  respect 
to  the  development,  management,  and 
interpretation  of  the  site,  including 
preparation  of  a  general  management 
plan  for  the  Manzanar  National  Historic 
Site. 

Members  of  the  Commission  are  as 
follows: 

Sue  Kunitomi  Embrey,  Chairperson 
William  Michael.  Vice  Chairperson 
Keith  Bright 
Martha  Davis 
Gann  Matsuda 
Vernon  Miller 
Mas  Okui 
Glenn  Singley 
Richard  Stewart 

The  main  agenda  items  at  this 
meeting  of  the  Commission  will  include 
the  following: 

(1)  Status  report  on  the  development 
of  Manzanar  National  Historic  Site  by 
Superintendent  Ross  R.  Hopkins. 

(2)  General  discussion  of^ 
miscellaneous  matters  pertaining  to 
future  Commission  activities  and 
Manzanar  National  Historic  Site 
development  issues. 

(3)  Public  comment  period. 

This  meeting  is  open  to  the  public.  It 
will  be  recorded  for  documentation  and 
transcribed  for  dissemination.  Minutes 
of  the  meeting  will  be  available  to  the 
public  after  approval  of  the  full 
Commission.  A  transcript  will  be 
available  after  March  1. 1999.  For  a  copy 
of  the  minutes,  contact  the 
Superintendent,  Manzanar  National 
Historic  Site.  PO  Box  426. 
Independence.  CA  93526. 

Dated:  December  IS,  1998. 

Marian  ODea. 

Superintendent,  Manzanar  National  Historic 
Site. 

(FR  Doc.  98-34223  Filed  12-24-98;  8:45  am] 
MLLMQ  COOC  4310-70-P 
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Apartment  of  the  interior 

kireau  of  Reclamation 

.ong-term  Contract  Renewal,  Central 
'  Galley  Project,  Califomia 

\  3ENCY:  Bureau  of  Reclamation, 

]  epartment  of  the  Interior. 
I  \  znON:  Notice  of  intent  to  prepare  an 
I K  ivironmental  impact  statement  and 
]  1  Qtice  of  meetings;  time  extension  to 
fvbmit  comments  on  the  project  scope. 


B  JMMARY:  The  Bureau  of  Reclamation 
Reclamation)  has  extended  the  time 
wriod  for  providing  written  comments 
>h  the  project  scope  for  the 
I  )^vironmental  docimient(s]  to  be 
>repared  on  renewing  existing  long- 
erm  and  interim  contracts  for  the 
( ^ntral  Valley  Project,  CaUfomia. 
^  ^ritten  comments  may  now  be 
nubmitted  by  January  8, 1999.  in 
accordance  with  the  notice  published  in 
~  e  Federal  Register  on  October  15. 
8.  (63  FR  55406). 
iTE:  Scoping  comments  are  due 
uary  8, 1999. 

ORESSES:  Send  written  comments  on 
e  project  scope  for  the  environmental 
Lbcimient(s)  to  Mr.  Alan  R.  CandUsh, 
au  of  Reclamation,  2800  Cottage 
fay  Attention:  MP-120,  Sacramento 
i:i\95825. 

I  'OR  FURTHER  INFORMATION  CONTACT:  Mr. 
dlish  at  the  above  address, 
lephone:  916-978-5190  or  Ms.  Donna 
;elman.  Bureau  of  Reclamation,  2800 
ttage  Way,  Attention:  MP-440, 
cramento  CA  95825,  telephone:  916/ 

1 '8-5250  (TDD  978-5608). 
Dated:  December  16, 1998. 
rk  C.  Rodgert, 
Deputy  Regional  Director. 
WR  Doc.  98-33949  Filed  12-24-98;  8:45  am] 

1 4-LINO  CODE  4310-M-P 


EPARTMENT  OF  LABOR 

Ice  of  ttie  Secretary 

timission  for  0MB  review;  comment 
Mquest 

December  21, 1998. 

The  Department  of  Labor  (DOL)  has 
i  ubmitted  the  following  public 
information  collection  requests  (ICRs)  to 
Ine  OfBce  of  Management  and  Budget 
(pMB)  for  review  and  approval  in 
i  itcordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
rapporting  doomientation,  may  be 
obtained  by  calling  the  IDepartment  of 
^bor.  Departmental  Clearance  Officer, 


Todd  R.  Owen  ((202)  219-5096  ext.  143) 
or  by  E-Mail  to  Owen-Todd@dol.gov. 

Comments  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Attn:  OMB  Desk  Officer  for 
MSHA,  OfBce  of  Management  and 
Budget,  Room  10235,  Washington,  IX^ 
20503  ((202)  395-7316),  within  30  days 
from  the  date  of  this  publication  in  the 
Federal  Register.  ' 

The  OMB  is  particularly  interested  in 
comments  which: 

•  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  vaUdity  of  the 
methodology  and  assumptions  used; 

•  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Records  of  All  Certified  and 
QuaUfied  Persons;  and  Man  Hoist 
Operators  Physical  Fitness. 

OMB  Number:  1219-ONEW  (new/ 
extension). 

Frequency:  On  Occasion. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  5,526. 

Estimated  Time  Per  Respondent:  4.16 
hours. 

Total  Burden  Hours:  23,021. 

Total  Annualized  Capital/startup 
Costs:  0. 

Total  Annual  (operating/ 
maintaining):  0. 

Description:  Requires  mine  operators 
to  have  an  approved  training  plan  to 
train  and  retrain  qualified  and  certified 
persons.  In  addition,  operators  are 
required  to  maintain  a  list  of  persons 
certified  or  qualified  to  perform  duties 
which  required  specialized  expertise  at 
imderground  and  surface  mines. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Hoisting  Operators'  Physical 
Fitness  &  Physical. 

Requirements  for  Mine  Rescue  Teams 
and  Man  Hoist  Operators. 

OMB  Number:  1219-0049  (Extension). 


Frequency:  On  Occasion. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  90. 

Estimated  Time  Per  Respondent:  50 
minutes. 

Record  keeping:  At  least  one  year 
fix)m  the  time  that  certification  is 
obtained. 

Total  Responses:  360. 

Total  Burden  Hours:  37. 

Total  Annualized  Capital/startup 
Costs:  0. 

Total  Annual  (operating/ 
maintaining):  $110,880. 

Description:  Requires  mine  operators 
to  furnish  annual  physicals  and 
certification  of  hoist  operator's  fitness 
for  duty. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Record  of  Examination  and 
Tests  of  Electrical  Equipment. 

OMB  Number:  1219-0067  (Extension). 

Frequency:  On  Occasion. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  55,698. 

Estimatea  Time  Per  Respondent:  18 
hours. 

Total  Burden  Hours:  994,704. 

Total  Annualized  Capital/startup 
Costs:  $30,000. 

Total  Annual  (operating/ 
maintaining):  $390. 

Description:  Requires  mine  operators 
to  adopt  and  follow  an  effective 
maintenance  program  to  ensure  that 
electric  equipment  is  maintained  in  a 
safe  operating  condition.  The  subject 
regulations  require  the  mine  operator  to 
establish  an  electrical  maintenance 
program  by  specifying  minimum 
requirements  for  the  examination, 
testing  and  maintenance  of  electric 
equipment.  The  regulations  abo  contain 
recordkeeping  requirements  which  may 
in  some  instances  help  operators  in 
implementing  an  effective  maintenance 
program. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Applications  for  Approval  of 
Sanitary  Toilet  Facilities. 

OMB  Number:  1219-0101  (Extension). 

Frequency:  On  Occasion. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  2. 

Estimatea  Time  Per  Respondent:  8 
hours. 

Total  Responses:  2. 

Total  Burden  Hours:  16. 

Total  Annualized  Capital/startup 
Costs:  0. 

Total  Annual:  (operating/ 
maintaining):  SO. 

Description:  Contains  procedures  by 
which  manufacturers  of  sanitary  toilet 
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facilities  may  apply  for,  and  have  their 
product  approved  as  permissible  for  use 
in  coal  mines.  To  gain  approval,  the 
manufacturer  must  submit  sufficient 
information  needed  to  make  an  effective 
evaluation  of  the  sanitary  features  of  the 
facilities. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Permissible  Equipment  Testing. 

OMB  Number:  1219-0066  (Extension). 

Frequency:  On  Occasion. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  876. 

Estimated  Time  Per  Respondent:  11 
hours. 

Total  Responses:  876. 

Total  Burden  Hours:  9,613. 

Total  Annualized  Capital/startup 
Costs:  0. 

Total  Annual  (operating/ 
maintaining):  $1 ,849,376. 

Description:  Contains  procedures  by 
which  manufacturers  of  mining 
equipment  and  components,  material, 
instruments,  and  explosives  may  apply 
for,  and  have  their  products  approved  as 
permissible  for  use  in  the  mines. 
Todd  R.  Owen, 

Departmental  Clearance  Officer. 
|FR  Doc.  98-34244  Filed  12-24-98;  8:45  am) 
MLUNG  COOE  4S10^t3-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Delegation  of  Authority  To  Perform 
Duties  Under  the  Child  Support 
Performance  and  Incentive  Act; 
Pension  and  Welfare  Benefits 
Administration 

On  December  16, 1998, 1  issued  a 
memorandimi  delegating  to  the 
Assistant  Secretary  for  Pension  and 
Welfare  Benefits  the  authority  to  cany 
out  the  programs  and  activities  to  be 
performed  by  the  Secretary  of  Labor 
under  section  401  of  the  Child  Support 
Performtmce  and  Incentive  Act  of  1998. 
The  Secretarial  duty  to  jointly  submit  a 
report  to  each  House  of  the  Congress 
under  section  401(a)(5)(B)  is  reserved  to 
the  Secretary.  A  copy  of  that 
memorandum  is  annexed  hereto  as  an 
Appendix. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  E.  Rees,  Plan  Benefits  Security 
Division,  Office  of  the  Solicitor, 
Department  of  Labor,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210, 
telephone  (202)  219-4600,  ext.  105.  This 
is  not  a  toU-fi-ee  number. 


Signed  at  Washington,  DC  this  16th  day  of 
December,  1998. 
Alexis  M.  Herman. 

Secretary  of  Labor. 

VS.  Department  of  Labor 

Secretary  of  Labor.  Washington,  DC. 

December  16, 1998. 

Memorandum  for  Meredith  Miller,  Deputy 

Assistant  Secretary  for  Pension  and 

Welfare  Benefits 

From:  Alexis  M.  Herman 

Subject:  Delegation  of  Authority  to  the 

Assistant  Secretary  for  Pension  and 

Welfare  Benefits 
Effective  inmiediately,  the  Assistant 
Secretary  for  Pension  and  Welfare  Benefits  is 
hereby  delegated  authority  and  assigned 
responsibility  for  canying  out  programs  and 
activities  to  be  performed  by  the  Secretary  of 
Labor  under  section  401  of  the  Child  Support 
Performance  and  Incentive  Act  of  1998  (Pub. 
L.  105-200),  including  all  attendant 
administrative  duties  necessary  for  carrying 
out  such  programs  and  activities.  The  duty  to 
jointly  submit  a  report  to  each  House  of  the 
Congress  with  the  Secretary  of  Health  and 
Human  Services  under  section  401(a)(5)(B)  of 
the  Child  Support  Performance  and  Incentive 
Act  is  reserved  to  the  Secretary. 

[FR  Doc.  98-34242  Filed  12-24-98;  8:45  am] 

BILUNG  COOE  4S10-29-M 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Wage  and  Hour  Division;  Minimum 
Wages  for  Federal  and  Federally 
Assisted  Construction;  General  Wage 
Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  fi-om  its  study 
of  local  wage  conditions  and  data  made 
available  fi^om  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Fart  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 


accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  foimd  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  fi«quently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
.  and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  dociunent  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration. 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  N.W.,  Room  S-3014. 
Washington.  D.C.  20210.  /^ 

Withdrawn  General  Wage 
Determination  Decision 

This  is  to  advise  all  interested  parties 
that  the  Department  of  Labor  is 
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V  r  thdrawing,  from  the  date  of  this 
notice.  General  Wage  Determination 
NiOs.  KY980046  and  KYg80048  dated 
February  13, 1998. 
I  Agencies  with  construction  projects 
pending,  to  which  these  Wage  Decisions 
would  have  been  applicable,  should 
Utilize  Wage  Decision  KY980039. 
Contracts  for  which  bids  have  been 
opened  shall  not  be  affected  by  this 
notice.  Also,  consistent  with  29  CFR 
li.B(c)(2)(I)(A),  when  the  opening  of  the 
bjids  is  less  than  ten  (10)  days  from  the 
d^te  of  this  notice,  this  action  shall  be 
rffective  unless  the  agency  finds  that 
tnjere  is  insufficient  time  to  notify 
b|i|dders  of  the  change  and  the  finding  is 
documented  in  the  contract  file. 

NBodifications  to  General  Wage 
Determination  Decisions 

J  frhe  number  of  decisions  listed  in  the 
Obvemment  Printing  Office  document 
entitled  "General  Wage  Determinations 
lifued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
biy  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in,  parentheses  following  the  decisions 
boing  modified. 

Volume  I 

Mtine 

ME980006  (Feb.  13, 1998) 
ME980010  (Feb.  13. 1998) 
ME980022  (Feb.  13, 1998) 
ME980026  (Feb.  13, 1998) 
ME980037  (Feb.  13, 1998) 

WJumen 
Vireinia 


i  VA980066  (Feb. 
Wtfume  III 

Kjemtucky 

980003  (Feb. 

980004  (Feb. 
Y980027  (Feb. 

980028  (Feb. 

980029  (Feb. 
1CY980035  (Feb. 
ICY980039  (Feb. 

DEX  (Feb.  13, 

VVIlume  IV 


13, 1998} 


13, 1998) 
13, 1998) 
13.  1998) 
13, 1998) 
13. 1998) 
13, 1998) 
13,  1998) 
1998) 


mme  V 

Missouri 
MOgsooOl  (Feb. 
;MC>980002(Feb. 
MO980003  (Feb. 
MC)980004  (Feb. 
MO98004S  (Feb. 
MC)980047  (Feb. 
MO980048  (Feb. 
MO980049  (Feb. 
MC)980050  (Feb. 
MO980051  (Feb. 
MC)980057  (Feb. 
MO980060  (Feb. 
MC)980062  (Feb. 
MC)980065  (Feb. 
MC)980072  (Feb. 


13, 1998) 
13,1998) 
13, 1998) 
13.  1998) 
13, 1998) 
13, 1998) 
13, 1998) 
13, 1998) 
13. 1998) 
13,1998) 
13. 1998) 
13, 1998) 
13, 1998) 
13, 1998) 
13,  1998) 


Volume  VI 

None 

Volume  Vn 

Hawaii 

HI98O001  (Feb.  13,  1998) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts."  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at  1- 
800-363-2068 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  D.C.  20402.  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington,  D.C.  This  16th  Day 
of  December,  1998. 

Margaret  J.  Washington, 

Acting  Chief,  Branch  of  Construction  Wage 

Determinations. 

(FR  Doc.  98-34006  Filed  12-24-98;  8:45  am] 

WLUNQ  CODE  4610-27-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Office  of  the  Federal  Register 

Agreements  In  Force  as  of  December 
31, 1997  Between  the  American 
Institute  in  Taiwan  and  the  Taipei 
Economic  and  Cultural  Representative 
Office  in  the  United  States 

agency:  Office  of  the  Federal  Register, 
NARA. 


ACTION:  Notice  of  availabiUty  of 
agreements. 

SUMMARY:  The  American  Institute  in 
Taiwan  has  concluded  a  number  of 
agreements  with  the  Taipei  Economic 
and  Cultural  Representative  Office  in 
the  United  States  (formerly  the 
Coordination  Council  for  North 
American  Affairs)  in  order  to  maintain 
cultural,  commercial  and  other 
unofficial  relations  between  the 
American  people  and  the  people  of 
Taiwan.  The  Director  of  the  Federal 
Register  is  publishing  the  Ust  of  these 
agreements  on  behalf  of  the  American 
Institute  in  Taiwan  in  the  public 
interest. 

SUPPLEMENTARY  INFORMATKM:  Cultural, 
commercial  and  other  unofficial 
relations  between  the  American  people 
and  the  people  of  Taiwan  are 
maintained  on  a  nongovernmental  basis 
through  the  American  Institute  in 
Taiwan  (AIT),  a  private  nonprofit 
corporation  created  under  the  Taiwan 
Relations  Act  (Pub.  L.  96-6;  93  Stat.  14). 
The  Coordination  Council  for  North 
American  Affairs  (CCNAA)  was 
established  as  the  nongovernmental 
Taiwan  counterpart  to  ATT.  On  October 
10, 1995  the  CCNAA  was  renamed  the 
Taipei  Economic  and  Cultural 
Representative  Office  in  the  United 
States  (TECRO). 

Under  section  12  of  the  Act, 
agreements  concluded  between  AIT  and 
TECRO  (CCNAA)  are  transmitted  to  the 
Congress,  and  according  to  sections  6 
and  10(a)  of  the  Act.  such  agreements 
have  full  force  and  effect  under  the  law 
of  the  United  States. 

The  texts  of  the  agreements  are 
available  from  the  American  Institute  in 
Taiwan,  1700  North  Moore  Street,  Suite 
1700,  ArHngton,  Virginia  22209.  For 
further  information,  please  telephone 
(703) 525-8474, or  fax  (703)  841-1385. 

Following  is  a  list  of  agreements 
between  AIT  and  TECRO  (CCNAA) 
which  were  in  force  as  of  [)ecember  31 , 
1997. 

Dated:  December  21, 1998. 
Barbara  J.  Schrage, 
AIT  Depu  ty  Managing  Director. 

Dated:  December  22, 1998. 
Ra3miond  A.  Mosley, 
Director  of  the  Federal  flegister. 

ATT-TECRG  Agreements 

pn  Force  as  of  Decemt)er  31, 1997  ] 

Status  of  TefTO 

The  Exchange  of  Letters  concerning 
the  change  in  the  name  of  the 
Coordination  Council  for  North 
American  Affairs  (CCNAA)  \o  the  Taipei 
Economic  and  Cultural  Representative 
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Office  in  the  United  States  (TECRO). 
Signed  December  27, 1994  and  January 
3, 1995.  Entered  into  force  January  3, 
1995. 

Agriculture 

1 .  Guidelines  for  a  cooperative 
program  in  the  agriculture  sciences. 
Signed  January  15  and  28, 1986.  Entered 
into  force  January  28, 1986. 

2.  Amendment  amending  the  1986 
guidelines  for  a  cooperative  program  in 
the  agricultural  sciences.  Effected  by 
exchange  of  letters  September  1  and  11, 
1989.  Entered  into  force  September  11, 
1989. 

3.  Cooperative  service  agreement  to 
facilitate  frviit  and  vegetable  inspection 
through  their  designated 
representatives,  the  United  States 
Department  of  Agriculture  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
and  the  Taiwan  Provincial  Fruit 
Marketing  Cooperative  (TPFMC) 
supervised  by  the  Taiwan  Council  of 
Agriculture  (COA).  Signed  April  28, 
1993.  Entered  into  force  April  28, 1993. 

4.  Memorandum  of  agreement 
concerning  sanitary/phytosanitary  and 
agricultural  standards.  Signed 
November  4, 1993.  Entered  into  force 
November  4, 1993. 

Aviation 

1.  Memorandum  of  agreement 
concerning  the  arrangement  for  certain 
aeronautical  equipment  and  services 
relating  to  civil  aviation  (NAT-I-845), 
with  annexes.  Signed  September  24  and 
October  23, 1981.  Entered  into  force 
October  23, 1981. 

2.  Amendment  amending  the 
memorandum  of  agreement  concerning 
aeronautical  equipment  and  services  of 
September  24  and  October  23,  1981. 
Signed  September  18  and  23,  1985. 
Entered  into  force  September  3,  1985. 

3.  Agreement  amending  the 
memorandum  of  agreement  of 
September  24  and  October  23,  1981, 
concerning  aeronautical  equipment  and 
services.  Signed  September  23  and 
October  17, 1991.  Entered  into  force 
October  17, 1991. 

Conservation 

1 .  Memorandum  on  cooperation  in 
forestry  and  natural  resources 
conservation.  Signed  May  23  and  July  4, 
1991.  Entered  into  force  July  4, 1991. 

2.  Memorandum  on  cooperation  in 
soil  and  water  conservation  imder  the 
guidelines  for  a  cooperative  program  in 
the  agricultural  sciences.  Signed  at 
Washington  on  October  5, 1992.  Entered 
into  force  October  5, 1992. 

3.  Agreement  on  technical 
cooperation  in  conservation  of  flora  and 


fauna.  Signed  February  24  and  March  6, 
1995.  Entered  into  force  March  6, 1995. 

Customs 

1.  Agreement  for  technical  assistance 
in  customs  operations  and  management, 
with  attachment.  Signed  May  14  and 
June  1991.  Entered  into  force  Jime  4, 
1991. 

2.  Agreement  on  TECRO/ AIT  camet 
for  the  temporary  admission  of  goods. 
Signed  June  25, 1996.  Entered  into  force 
Jime  7, 1996. 

Education  and  Culture 

1.  Agreement  amending  the  agreement 
for  financing  certain  educational  and 
cultural  exchange  programs  of  April  23, 
1964.  Effected  by  exchange  of  letters  at 
Taipei  on  April  14  and  June  4, 1979. 
Entered  into  force  Jime  4, 1979. 

2.  Agreement  concerning  the  Taipei 
American  School,  with  annex.  Signed  at 
Taipei  February  3, 1983.  Entered  into 
force  February  3, 1983. 

Energy 

1.  Agreement  relating  to  the 
establishment  of  a  joint  standing 
committee  on  civil  nuclear  cooperation. 
Signed  at  Taipei  October  3. 1984. 
Entered  into  force  October  3, 1984. 

2.  Agreement  amending  and 
extending  the  agreement  of  October  3, 
1984,  relating  to  the  establishment  of  a 
joint  standing  committee  on  civil 
nuclear  cooperation.  Signed  October  19, 
1989.  Entered  into  force  October  19, 
1989. 

3.  Agreement  Amending  and 
Extending  the  Agreement  between  the 
American  Institute  in  Taiwan  and  the 
Coordination  Coimcil  for  North 
American  Affairs  Relating  to  the 
Establishment  of  a  Joint  Standing 
Committee  on  Civil  Nuclear 
Cooperation.  Signed  October  3, 1994. 
Entered  into  force  October  3,  1994 

4.  Agreement  abandoning  in  place  in 
Taiwan  the  Argonaut  Research  Reactor 
loaned  to  National  Tsing  Hua 
University.  Signed  November  28, 1990. 

5.  Agreement  concerning  safeguards 
arrangements  for  nuclear  materials 
transferred  from  France  to  Taiwan. 
Effected  by  exchange  of  letters  of 
February  12  and  May  13,  1993.  Entered 
into  force  May  13, 1993. 

6.  Agreement  relating  to  participation 
in  the  USNRC  program  of  severe 
accident  research,  with  appendix. 
Signed  February  18  and  June  24, 1993. 
Entered  into  force  June  24, 1993; 
effective  January  1, 1993. 

7.  Agreement  regarding  participation 
in  the  Second  USNRC  International 
Piping  Integrity  Research  Group 
Program,  with  addendum.  Signed  at 
Arhngton  and  Washington  February  7 


and  Jime  30, 1994.  Entered  into  force 
June  30, 1994. 

8.  Agreement  relating  to  participation 
in  the  USNRC  program  of  Thermal- 
Hydraulic  Code  applications  and 
maintenance,  with  addendum.  Signed  at 
Arlington  and  Washington  February  7 
and  June  30, 1994.  Entered  into  force 
June  30, 1994. 

9.  Memorandum  of  Agreement  for 
release  of  an  Energy  and  Power 
Evaluation  Program  (ENPEP)  computer 
software  package.  Signed  January  25 
and  February  27, 1995.  Entered  into 
force  February  27, 1995. 

10.  Agreement  amending  the 
Agreement  of  February  7  and  June  30, 
1994  Relating  to  Participation  in  the 
USNRC  Program  of  Thermal-HydrauUc 
Code  Applications  and  Maintenance. 
Signed  September  6  and  9, 1996. 
Entered  into  force  September  7,  1996. 

11.  Agreement  relating  to 
participation  in  the  USNRC  program  of 
severe  accident  research.  Signed  June  26 
and  30, 1997.  Entered  into  force  June  30, 
1997,  effective  January  1, 1997. 

Environment 

1.  Agreement  for  technical 
cooperation  in  the  field  of 
environmental  protection,  with 
implementing  arrangement.  Signed  June 
21, 1993.  Entered  into  force  June  21, 
1993. 

Health 

1.  Guidehnes  for  a  cooperative 
program  in  the  biomedical  sciences. 
Signed  May  21, 1984.  Entered  into  force 
May  21,1984. 

2.  Agreement  amending  the  1984 
guidelines  for  a  cooperative  program  in 
the  biomedical  sciences,  with 
attachment.  Signed  April  20,  1989. 
Entered  into  force  April  20, 1989. 

3.  Agreement  amending  the  1984 
guidelines  for  a  cooperative  program  in 
the  biomedical  as  sciences  amended, 
with  attachment.  Signed  August  24, 
1989.  Entered  into  force  August  24, 
1989. 

4  Guidelines  for  a  cooperative 
program  in  food  hygiene.  Signed 
January  15  and  28, 1985.  Entered  into 
force  January  28, 1985. 

5.  Guidelines  for  a  cooperative 
program  in  public  health  and  preventive 
medicine.  Signed  at  Arlington  and 
Washington  June  30  and  July  19, 1994. 
Entered  into  force  July  19, 1994. 

6.  Agreement  for  technical 
cooperation  in  vaccine  and 
immunization-related  activities,  with 
implementing  arrangement.  Signed  at 
Washington  October  6  and  7, 1994. 
Entered  into  force  October  7, 1994. 
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ntellectual  Property 

1.  Agreement  concerning  the 
>rotection  and  enforcement  of  rights  in 

i  ludiovisual  works.  Effected  by  exchange 
'  >f  letters  at  Arlington  and  Washington 

une  6  and  June  27, 1989.  Entered  into 

brce  June  27, 1989. 

2.  Understanding  concerning  the 
irotection  of  intellectual  property 
ights.  Signed  at  Washington  June  5, 

|992.  Entered  into  force  June  5, 1992. 

3.  Agreement  for  the  protection  of 

(  opyright,  with  appendix.  Signed  July 
6. 1993.  Entered  into  force  July  16, 
993. 

4.  Memorandum  of  understanding 

1  egarding  the  extension  of  priority  filing 
lights  for  patent  and  trademark 
Applications.  Signed  April  10, 1996. 

ritered  into  force  April  10, 1996. 
dicial  Procedure 

1.  Memorandum  of  understanding  on 
dooperation  in  the  field  of  criminal 
i  nvestigations  prosecutions.  Signed  at 

aipei  October  5, 1992.  Entered  into 

Mce  October  5, 1992. 


1.  Guidelines  for  a  cooperative 
program  in  labor  affairs.  December  6, 
1  991.  Entered  into  force  December  6, 
1991. 

2.  Guidelines  for  a  cooperative 
[program  in  labor  mediation  and 
alternative  dispute  resolution.  Signed 
[April  7, 1995.  Entered  into  force  April 
[7.  1995. 

I  lapping 

1.  Agreement  concerning  mapping, 
charting,  and  geodesy  cooperation. 
Signed  November  28, 1995.  Entered  into 

^Tce  November  28, 1995. 

I 

^Ifaritime 

1.  Agreement  concerning  mutual 
jnplementation  of  the  1974  Convention 
'br  the  safety  of  Ufe  at  sea.  Effected  by 
BKchange  of  letters  at  Arlington  and 
M/ashington  August  17  and  September 

? ,  1982,  Entered  into  force  September  7. 
1982. 

2.  Agreement  concerning  mutual 
mplementation  of  the  1969 
Atemational  convention  on  tonnage 
ieasurement.  Effected  by  exchange  of 
itters  at  Arlington  and  Washington 
^y  13  and  26, 1983.  Entered  into  force 
)|ay  26, 1983. 

3.  Agreement  concerning  mutual 

:  aiplementation  of  the  protocol  of  1978 
itlating  to  the  1974  international 

I  ^vention  for  the  safety  of  life  at  sea. 

I I  fected  by  exchange  of  letters  at 
.Vrlington  and  Washington  January  22 
icid  31, 1985.  Entered  into  force  January 
III.  1985. 


4.  Agreement  concerning  mutual 
implementation  of  the  protocol  of  1978 
relating  to  the  international  convention 
for  the  prevention  of  pollution  from 
ships.  1973.  Effected  by  exchange  of 
letters  at  Arlington  and  Washington 
January  22  and  31, 1985.  Entered  into 
force  January  31, 1985. 

4.  Agreement  concerning  mutual 
implementation  of  the  1966 
international  convention  on  load  lines. 
Effected  by  exchange  of  letters  at 
ArUngton  and  Washington  March  26 
and  April  10, 1985.  Entered  into  force 
April  10, 1985. 

5.  Agreement  concerning  the 
operating  environment  for  ocean 
carriers.  Effected  by  exchange  of  letters 
at  Washington  and  Arlington  October  25 
and  27, 1989.  Entered  into  force  October 
27, 1989. 

Postal 

1.  Agreement  concerning 
estabUshment  of  INTELPOST  service. 
Effected  by  exchange  of  letters  at 
Arlington  and  Washington  April  19  and 
November  26, 1990.  Entered  into  force 
November  26, 1990. 

2.  International  business  reply  service 
agreement,  with  detailed  regulations. 
Signed  at  Washington  February  1992. 
Entered  into  force  February  7, 1992. 

Privileges  and  Immunities 

1.  Agreement  on  privileges, 
exemptions  and  immunities,  with 
addendum.  Signed  at  Washington 
October  2, 1980.  Entered  into  force 
October  2, 1980. 

2.  Agreement  governing  the  use  and 
disposal  of  vehicles  imported  by  the  the 
American  Institute  in  Taiwan  and  its 
personnel.  Signed  at  Taipei  April  21, 
1986.  Entered  into  force  April  21, 1986. 

Scientific  &  Technical  Cooperation 

1.  Agreement  on  scientific 
cooperation.  Effected  by  exchange  of 
letters  at  Arlington  and  Washington  on 
September  4, 1980.  Entered  into  force 
September  4, 1980. 

2.  Agreement  concerning  renewal  & 
extension  of  the  1980  agreement  on 
scientific  cooperation.  Signed  and 
accepted  March  10, 1987.  Entered  into 
force  March  10, 1987. 

3.  Agreement  for  technical  assistance 
in  dam  design  and  construction,  with 
appendices.  Signed  August  24, 1987. 
Entered  into  force  August  24, 1987. 

4.  Agreement  for  a  cooperative 
program  in  the  sale  and  exchange  of 
technical,  scientific,  and  engineering 
information.  Signed  November  17, 1987. 
Entered  into  force  November  17, 1987. 

5.  Agreement  renewing  and  extending 
the  agreement  of  November  17, 1987,  for 
a  cooperative  program  in  the  sale  and 


exchange  of  technical,  scientific  and 
engineering  information.  Signed  and 
accepted  August  8, 1990.  Entered  into 
force  August  8,  1990. 

6.  Cooperative  program  on  Hualien 
soil-structure  interaction  experiment. 
Signed  and  accepted  September  28, 
1990. 

7.  Guidelines  for  a  cooperative 
program  in  atmospheric  research. 
Signed  May  4, 1987.  Entered  into  force 
May  4.  1987. 

8.  Agreement  for  technical 
cooperation  in  meteorology  and  forecast 
systems  development,  with 
Implementing  arrangements.  Signed 
June  5  and  28, 1990.  Entered  into  force 
June  28, 1990. 

9.  Agreement  for  technical 
cooperation  in  geodetic  research  and 
use  of  advanced  geodetic  technology, 
with  Implementing  arrangement.  Signed 
January  11  and  February  21, 1991. 
Entered  into  force  February  21, 1991. 

10.  Cooperative  program  in  highway- 
related  sciences.  Signed  October  30, 
1990  and  January  7, 1992.  Entered  into 
force  January  7, 1992. 

11.  Agreement  amending  and 
extending  the  agreement  of  August  24, 
1987,  for  technical  assistance  in  dam 
design  and  construction. 

•Name  changed  to  Agreement  for 
Technical  Assistance  in  Areas  of  Water 
Resource  Development.  Signed  May  11 
and  Jime  9, 1992.  Entered  into  force 
June  9, 1992. 

12.  Agreement  for  technical 
cooperation  in  seismology  and 
earthquake  monitoring  systems 
development,  with  implementing 
arrangement.  Signed  July  22  and  24, 
1992.  Entered  into  force  July  24, 1992. 

13.  Agreement  amending  the 
Agreement  of  August  24. 1987  for 
technical  assistance  in  areas  of  water 
resource  development.  Signed  August 
30  and  September  3, 1996.  Entered  into 
force  September  3, 1996. 

14.  Agreement  concerning  joint 
studies  on  reservoir  sedimentation  and 
sluicing,  including  computer  modeling. 
Signed  February  14  and  March  8, 1996. 
Entered  into  force  March  8, 1996. 

15.  Guidelines  for  a  cooperative 
program  in  physical  sciences.  Signed 
January  2  and  10, 1997.  Entered  into 
force  January  10, 1997. 

16.  Agreement  for  scientific  and 
technical  cooperation  in  ocean  cUmate 
research.  Signed  February  18, 1997. 
Entered  into  force  February  18, 1997. 

17.  Agreement  amending  the 
agreement  of  August  24, 1987  for 
technical  assistance  in  areas  of  water 
resource  development.  Signed  October 
14, 1997.  Entered  into  force  October  14. 
1997. 
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18.  Agreement  for  technical 
cooperation  in  scientific  and  weather 
technology  systems  support.  Signed 
October  22  and  November  5, 1997. 
Entered  into  force  November  5, 1997. 

Security  of  Information 

1.  Protection  of  information 
agreement.  Signed  September  15. 1981. 
Entered  into  force  September  15. 1981. 

Taxation 

1.  Agreement  concerning  the 
reciprocal  exemption  from  income  tax 
of  income  derived  from  the 
international  operation  of  ships  and 
aircraft.  Effected  by  exchange  of  letters 
at  Taipei  May  31, 1988.  Entered  into 
force  May  31. 1988. 

2.  Agreement  for  technical  assistance 
in  tax  administration,  with  appendices. 
Signed  August  1. 1989.  Entered  into 
force  August  1. 1989. 

Trade 

1.  Agreement  concerning  trade 
matters,  with  aimexes.  Effected  by 
exchange  of  letters  at  Arlington  and 
Washington  October  24, 1979.  Entered 
into  force  October  24, 1979;  effective 
January  1. 1980. 

2.  Agreement  concerning  trade 
matters.  Effected  by  exchange  of  letters 
at  Arlington  and  Washington  December 
31. 1981.  Entered  into  force  December 
31. 1981. 

3.  Agreement  concerning  measures 
that  the  (XNAA  will  undertake  in 
connection  with  implementation  of  the 
GATT  Customs  Valuation  Code. 
Effected  by  exchange  of  letters  at 
Bethesda  and  Arlington  August  22, 
1986.  Entered  into  force  August  22. 
1986. 

4.  Agreement  concerning  the  export 
performance  requirement  affecting 
investment  in  the  automotive  sector. 
Effected  by  exchange  of  letters  at 
Washington  and  Arlington  of  October  9. 
1986.  Entered  into  force  October  9. 
1986. 

5.  Agreement  concerning  beer,  wine 
and  cigarettes.  Signed  at  Washington 
December  12. 1986.  Entered  into  force 
December  12. 1986;  effective  January  1. 
1987. 

6.  Agreement  implementing  the  1986 
beer,  wine  and  cigarettes  agreement. 
Effected  by  exchange  of  letters  at  Taipei 
April  29. 1987.  Entered  into  force  April 
29, 1987;  effective  January  1, 1987, 

7.  Agreement  regarding  new 
requirements  for  health  warning  legends 
on  cigarettes  sold  in  the  territory 
represented  by  CCNAA.  Effected  by 
exchange  of  letters  at  Washington  and 
Arlington  October  7  and  16, 1991. 
Entered  into  force  October  16, 1991. 


8.  Agreement  concerning  trade  in 
whole  turkeys,  turkey  parts,  processed 
turkey  products  and  whole  ducks,  with 
memorandimi  of  imderstanding. 
Effected  by  exchange  of  letters  at 
Arlington  and  Washington  of  March  16. 
1989.  Entered  into  force  March  16, 1989. 

9.  Agreement  concerning  the 
protection  of  trade  in  strategic 
commodities  and  technical  data,  with 
memoremdum  of  imderstanding. 
Effected  by  exchange  of  letters  at 
Arlington  and  Washington  December  4, 
1990  and  April  8, 1991.  Entered  into 
force  April  8, 1991. 

10.  Administrative  arrangement 
concerning  the  textile  visa  system. 
Effected  by  exchange  of  letters  at 
Arlington  and  Washington  April  18  and 
May  1, 1991.  Entered  into  force  May  1, 
1991. 

11.  Memorandum  of  understanding 
concerning  a  new  quota  arrangement  for 
cotton  and  man-made  fiber  trousers. 
Signed  at  Washington  December  18, 
1992.  Entered  into  force  December  18. 
1992. 

12.  Memorandimi  of  understanding 
on  the  exchange  of  information 
concerning  commodity  futures  and 
options  matters,  with  appendix.  Signed 
January  11, 1993.  Entered  into  force 
January  11. 1993. 

13.  Agreement  concerning  a 
framework  of  principles  and  procedures 
for  consultations  regarding  trade  and 
investment,  with  annex.  Signed  at 
Washington  September  19. 1994. 
Entered  into  force  September  19, 1994. 

14.  Visa  arrangement  concerning 
textiles  and  textile  products.  Effected  by 
exchange  of  letters  of  April  30  and 
September  3.  and  September  23. 1997. 
Entered  into  force  September  24, 1997. 

15.  Agreement  concerning  trade  in 
cotton,  wool,  man-made  fiber,  silk  blend 
and  other  non-cotton  vegetable  fiber 
textile  products,  with  attachment. 
Effected  by  exchange  of  letters 
December  10, 1997.  Entered  into  force 
December  10, 1997;  effective  January' 1. 
1998. 

16.  Agreed  minutes  on  government 
procurement  issues.  Signed  December 
17. 1997. 

(FR  Doc.  98-34297  Filed  12-24-98;  8:45  am] 
BILUNG  CODE  OOOO-OO-U 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Advanced 
Networking  Infrastructure  Research; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 


Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Advanced  Networking  Infrastructure 
Research  (#1207). 

Date  &■  Time:  January  14  and  15. 1999;  8:30 
AM-5:00  PM. 

Place:  Room  390,  National  Science 
Foundation.  4201  Wilson  Blvd.,  Arlington, 
VA  22230. 

Type  of  Meeting:  Closed. 

Contact  person:  Tatsuya  Suda,  Division  of 
Advanced  Networking  Infrastructure 
Research,  Room  1175,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington, 
VA  22230.  Telephone:  (703)  306-1950. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  prop>osals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
submitted  to  the  Special  Projects  Program  as 
part  of  the  selection  process  for  awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  December  21, 1998. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  98-34266  Filed  12-24-98;  8:45  am] 

BILUNQ  CODE  7566-41-M 


NATIONAL  SaENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Astronomical  Sciences  (1186);  Notice 
of  Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  that  the  Special 
Emphasis  Panel  in  Astronomical 
Sciences  (1186)  vrill  be  holding  panel 
meetings  for  the  purpose  of  reviewing 
proposals  submitted  to  the  Extragalactic 
Astronomy  and  Cosmology  Program  in 
the  area  of  Astronomical  Sciences.  In 
order  to  review  the  large  volume  of 
proposals,  panel  meetings  will  be  held 
on  January  21  and  22, 1999  (2),  January 
26,  and  27, 1999  (2)  and  February  3  and 
4. 1999  (2).  All  meetings  vtrill  be  closed 
to  the  public  and  vnll  be  held  at  the 
National  Science  Foundation.  4201 
Wilson  Boulevard,  Arlington,  Virginia, 
from  8;30  AM  to  5:00  PM  each  day. 

Contact  Person:  Dr.  Sethanne  Howard. 
Program  Director,  Extragalactic  Astronomy 
and  Cosmology,  Division  of  Astronomical 
Sciences,  National  Science  Foundation, 
Room  1045, 4201  Wilson  Boulevard, 
Arlington,  VA  22230,  (703)  306-1827. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
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I  ichnical  information,  financial  data  such  as 
!  ilaries,  and  personal  infonnation 
( oncerning  individuals  associated  with  the 
]  roposals.  These  matters  ate  exempt  under  5 
1 1.S.C.  552b(c)(4)  and  (6)  of  the  Government 
ip  the  Sunshine  Act. 

Dated:  December  21, 1998. 
k.  ReiwGca  Winkler. 
1  'ommittee  Management  Officer. 
I  TR  Doc.  98-34272  Filed  12-24-98;  8:45  am] 
I  UMG  CODE  7S56-01-M 


I  lATIONAL  SCIENCE  FOUNDATION 

/  advisory  Panel  for  Biological 
jifrastructure:  Notice  of  Meeting 

In  accordance  with  the  Federal 
I  idvisory  Committee  Act  (Pub.  L.  92- 
163,  as  amended],  the  National  Science 
[foundation  annoimces  the  followring 
'  leeting. 

Name  and  Committee  Code:  Advisory 

el  for  Biological  Infrastructure  (#1215). 
Date  and  Time:  January  11-12, 1999,  8:30 
1-5:00  pm. 

Place:  National  Science  Foundation  at 
01  Wilson  Blvd.,  Arlington,  VA  22230,  Rm. 
0  &  390. 

Type  of  Meeting:  Closed. 
Contact  Person:  Lee  Makowski  and  Patriqia 
loore,  Program  Directors,  Biological 

Instrumentation  and  Instrument 

Development,  National  Science  Foundation, 

Aa.  615.  4201  Wilson  Boulevard,  Arlington, 

"■  22230.  Telephone:  (703)  306-1472. 
Purpose  of  Meeting:  To  provide  advice  and 
:onunendations  concerning  proposals 
bmitted  to  NSF  for  financial  support. 
Agenda:  To  review  and  evaluate  proposal 
T  acquisition  of  Biological  Instrumentation 
d  Instrument  Development  for  the  Multi- 
user Biological  Equipment  Program  (MBE) 
'Ingram  as  part  of  the  selection  process  for 

{ livards. 
Reason  for  Closing:  The  proposals  being 

1  ^viewed  include  information  of  a 

prietary  or  confidential  nature,  including 
hnical  information;  financial  data,  such  as 
laries;  andpersonal  information 
nceming  individuals  associated  with  the 
posais.  These  matters  are  exempt  under  5 

1  IS.e.  552b  (c),  (4)  and  (6)  of  the  Government 

^  the  Sunshine  Act. 
Dated:  December  21, 1998. 

M.  Rebecca  Winkler, 

( ;  tmmittee  Management  Officer. 

■  R  Doc.  98-34263  Filed  12-24-98;  8:45  am] 

I  (  JJNG  CODE  75S5-01-M 


r 


TiONAL  SCIENCE  FOUNDATION 


special  Emphasis  Panel  in  Civil  and 
Klechanicai  Systems;  Notice  of 
Iftieeting 

In  accordance  with  the  Federal 
Abvisory  Committee  Act  (Pub.  L.  92- 
i  I  i3,  as  amended),  the  National  Science 
1 1  timdation  annoimces  the  following 
I  ]  Beting: 


Name:  Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems  (1205). 

Date  and  Time:  January  20,  21,  22,  and  29, 
1999;  8:30  a.m.  to  5:00  p.m. 

Place:  NSF,  4201  Wilson  Boulevard. 
Rooms  530  and  580,  Arlington,  Virginia 
22230. 

Contact  Person:  Drs.  Ken  P.  Chong  and  Jom 
Larsen-Basse,  Control,  Materials  and 
Mechanics  Cluster,  Division  of  Civil  and 
Mechanical  Systems,  Room  545,  NSF,  4201 
Wilson  Blvd.,  Arlington.  VA  22230.  703/306- 
1361,  X5065  and  x5073. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  fmancial  support. 

Agenda:  To  review  and  evaluate  research 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  For  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  Hnancial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)(4)  and  (6)  of  the  Government 
in  theSunshine  Act. 

Dated:  December  21, 1998. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  98-34269  Filed  12-24-98;  8:45  am] 
BILUNG  CODE  7SSS-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Computer- 
Communications  Research;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended],  the  National  Science 
Foundation  annoimces  the  following 
meeting.  Special  Emphasis  Panel  in 
Computer — Communications  Research. 

Name:  Sf>ecial  Emphasis  Panel  in 
Computer — Communications  Research 
(1192). 

Date:  January  26.  January  28  and  February 
2. 1999. 

Time:  8:00  a.m.  to  5:00  p.m. 

Place:  National  Science  Foundation.  4201 
Wilson  Boulevard.  Arlington,  VA  22230, 
January  26  and  February  2,  Rooms  1150  and 
1120,  January  28,  Rooms  330  and  340. 

Type  of  Meeting:  Closed. 

Contact  Person(s):  Frank  D.  Anger.  Program 
director.  Software  Engineering  and 
Languages  Program,  CISE/C-CR,  Room  1145, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  VA  22230. 

Telephone:  [703]  306-1911. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  for  the  Software 
Engineering  and  Languages  Program  (SEL)  by 
providing  review  of  a  group  of  approximately 
100  proposals  with  special  attention  to 
changing  emphases  for  that  program.  - 

Agenda:  Review  and  evaluate  SEL 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 


proprietary  or  confidential  nature,  including 
technical  information,  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  December  21. 1998. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

IFR  Doc.  98-34275  Filed  12-24-98;  8:45  am) 

BltUNOCOOE  756»-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Computer- 
Communications  Research;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Computer — Communciations  Research 
(1192). 

^Date  and  Time:  January  28  and  29, 1999 
firom  8:30  a.m.  to  5:00  p.m. 

P/oce:  January  28  &  29,  Rooms:  1150. 
1105.17,  &  320  NSF.  4201  Wilson  Blvd., 
Arlington,  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Yechezkel  Zalcstein, 
Program  Director  for  Theory  of  Computer 
Pribram,  C-CR,  Room  1145,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington. 
VA  22230.  (703)  306-1914. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  prop)osals 
submitted  to  the  National  Science 
Foundation  for  financial  support. 

Agenda:  To  review  and  evaluate  Theory  of 
Computing  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  profwsals  being 
reviewed  include  information  of  a 
proprietary  of  confidential  nature,  including 
technical  information;  financial  data  such  as 
salaries,  and  f>ersonal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  December  21 .  1998. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  98-34276  Filed  12-24-98;  8:45  am) 
BILUNG  CODE  7SS6-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Design, 
Manufacture,  and  Industrial 
Innovation;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 
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Name:  Advisory  Committee  for  Small 
Business  Industrial  Innovation  (SBIRH61). 

Date  and  Time:  January  21-22, 1999,  8:00 
a.m.-5:30  p.m. 

Place:  Rooms  1235  and  630,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington.  VA  22230. 

Type  of  Meeting:  Open. 

Contact  Person:  Kesh  S.  Narayanan,  Head, 
Industrial  Innovation  Program,  (703)  306- 
1390,  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Committee:  To  provide  advice 
and  reconunendations  concerning  research 
programs  pertaining  to  the  small  business 
community. 

Agenda:  January  21,  day  one:  This  day  virill 
focus  on  the  Committee  of  Visitors  report  and 
NSF's  response  to  be  followed  by  an  update 
on  significant  achievements  and  issues  in  the 
last  year.  January  22,  day  two:  This  will  be 
a  day  for  the  committee  to  deliberate  and 
reconmiend  actions  on  topics  like  the  new 
solicitation  as  well  as  small  business/ 
university  partnership  and  other  SBIK/STTR 
related  topics. 

Dated:  December  21, 1998. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
|FR  Doc.  98-34260  Filed  12-24-98;  8:45  am] 
BILLING  CODE  75SS-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Design, 
Manufacture  &  Industrial  Innovation; 
Notice  of  Meetings 

This  notice  is  being  published  in 
accord  with  the  Federal  Advisory 
Committee  Act  (PubUc  Law  92-463,  as 
amended).  During  the  period  of  January 
25-27, 1999  and  February  3,  1999 
Special  Emphasis  Panels  in  Design, 
Manufacture  &  Industrial  Innovation 
(1194)  will  be  holding  panel  meetings  to 
review  and  evaluate  Small  Business 
Innovation  Research  (SBIR)  Phase  II 
proposals.  All  meetings  will  be  held  at 
the  National  Science  Foundation. 

Times:  8:30  a.m.  to  5:00  p.m.  each  day. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA. 

Room:  580  (for  January  25-27  meetings): 
Rm.  370  (for  February  3, 1999  meeting). 

Type  of  Meetings:  Closed. 

SBIR  Program  Contact  Person:  Cheryl 
Albus,  Program  Manager,  DMII,  or  Cynthia 
Ekstein,  Program  Manager,  DMII,  Room  550, 
National  Science  Foundation,  4201  Wilson 
Blvd.,  Arlington,  VA  22230,  Telephone:  (703) 
306-1390. 

Purpose  of  Meetings:  To  provide  advice 
and  recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
submitted  to  the  Small  Business  Innovation 
Research  (SBIR)  Program  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 


proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
use  552b(c)(4)  and  (6)  of  the  Government  in 
the  Sunshine  Act. 

Dated:  December  21, 1998. 
M.  Rebecca  Winider, 
Committee  Management  Officer. 
|FR  Doc.  98-34274  Filed  12-24-98;  8:45  am) 
BILUNO  CODE  7556-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Division  of 
Electrical  and  Communications 
Systems;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the 

National  Science  Foundation 
announces  the  following  meeting: 

Name:  Special  Emphasis  Panel  in 
Electrical  and  Communications  Systems 
(1196). 

Date  Sr  Time:  January  11-12, 1999.  8:00 
a.m.-5:00  p.m. 

Place:  Room  370,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington, 
VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Rajinder  Khosla,  Room 
675,  Division  of  Electrical  and 
Conununications  Systems,  National  Science 
Foundation,  4201  Wilson  Boulevard,  VA 
22230  Telephone:  (703)  306-1339. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Electrical 
and  Conununications  proposals. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confldential  nature,  including 
technical  information;  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  December  21, 1998. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  98-34262  Filed  12-24-98;  8:45  am) 
BILLING  CODE  755S-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Electrical 
and  Communications  Systems;  Notice 
of  Meetings 

This  notice  is  being  published  in 
accord  with  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  as 
amended).  During  the  period  January  1 
through  January  30, 1999,  the  Special 
Emphasis  Panel  will  be  holding  panel 


meetings  to  review  and  evaluate 
research  proposals.  The  dates,  contact 
person,  and  types  of  proposals  are  as 
follows: 

Special  Emphasis  Panel  in  Electrical  and 
Conununications  Systems  (1196) 

1.  Date:  January  11-12, 1999,  8:30  ara-5:00 
pm,  Rooms  630  &  680. 

Contact:  Dr.  Usha  Varshney,  Program 
Director,  Electronics,  Photonics,  and  Device 
Technologies  (EPDT),  Division  of  Electrical 
and  Communications  Systems,  National 
Science  Foundation,  4201  Wilson  Blvd., 
Room  675,  Arlington,  VA  22230.  Telephone: 
(703)306-1339. 

Type  of  Proposal:  Electronics,  Photonics, 
and  Device  Technologies. 

2.  Date:  January  14-15, 1999,  8:30  am-5:00 
pm.  Rooms  360  &  680. 

Contact:  Dr.  Tien  P.  Lee,  Program  Director. 
Electronics,  Photonics,  and  Device 
Technologies  (EPDT),  Division  of  Electrical 
and  Communications  Systems,  National 
Science  Foundation,  4201  Wilson  Blvd.. 
Room  675.  Arlington.  VA  22230.  Telephone: 
(703)  306-1339. 

Type  of  Proposal:  Electronics.  Photonics, 
and  Device  Technologies. 

3.  Z?ote:  January  14-15, 1999,  8:30  am-5:00 
pm.  Room  580. 

Contact:  Dr.  Usha  Varshney,  Program 
Director.  Electronics,  Photonics,  an  Device 
Technologies  (EPDT),  Division  of  Electrical 
and  Communications  Systems.  National 
Science  Foundation.  4201  Wilson  Blvd.. 
Room  675,  Arlington,  VA  22230.  Telephone: 
(703)  306-1339. 

Type  of  Proposal:  Electronics.  Photonics, 
and  Device  Technologies 

Date:  January  29-30, 1999,  8:30  a.m.-5:00 
p.m..  Rooms  630  &  680. 

Contact:  Dr.  Saifur  Rahman,  Program 
Director,  Control,  Networks,  and 
Computational  Intelligence  (CNCI),  Division 
of  Electrical  and  Communications  Systems, 
National  Science  Foundation,  4201  Wilson 
Blvd.,  Room  675,  Arlington,  VA  22230. 
Telephone:  (703)  306-1339. 

Type  of  Proposal:  Control,  Networks,  and 
Computational  Intelligence. 

5.  Date:  January  11. 1999.  8:00  a.m.-5:00 
p.m..  Room  330. 

Contact:  Dr.  Magdy  Iskander,  Program 
Director.  Electronics,  Photonics,  and  Device 
Technologies  (EPDT),  Division  of  Electrical 
and  Communications  Systems,  National 
Science  Foundation.  4201  Wilson  Blvd.. 
Room  675,  Arlington,  VA  22230.  Telephone: 
(703)  306-1339. 

Type  of  Proposal:  Electronics.  Photonics, 
and  Device  Technologies. 

6.  Z>ate:  January  14-15. 1999,  8:00  a.m.- 
5:00  p.m..  Room  1295. 

Contact:  Dr.  Magdy  Iskander,  Program 
Director,  Electronics,  Photonics,  and  Device 
Technologies  (EPDT),  Division  of  Electrical 
and  Conununications  Systems,  National 
Science  Foundation,  4201  Wilson  Blvd., 
Room  675,  Arlington,  VA  22230.  Telephone: 
(703)  306-1339. 

Type  of  Proposal:  Electronic,  Photonics, 
and  Device  Technologies. 

Times:  8:00-8:30  a.m.  to  5:00  p.m.  each 
day. 
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/Mace:  National  Science  Foundation,  4201 
Wilson  Blvd.,  Arlington.  VA. 

Type  of  Meetings:  Closed. 

Jhirpose  of  Meetings:  To  provide  advice 
aiid  recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  EPDT  & 
CNCI  proposals  submitted  to  the  Division  as 
part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
pinprietary  or  confidential  nature,  including 
te<:hnical  information:  financial  data,  such  as 
sa)«rie8,  and  personal  information 
cokiceming  individuals  associated  with  the 
pit|x>sals.  These  matters  are  exempt  under  5 
U.S.C  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  December  21, 1998. 
Mt  Rebecca  Winkler, 
Committee  Management  Officer. 
(PR  Doc.  98-34278  Filed  12-24-98;  8:45  am] 

BIUJNO  CODE  75SS-01-M 


nI 


^nONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Elementary, 
Secondary  and  Infonmal  Education; 
Notice  of  Meeting 

bi  accordance  with  the  Federal 
Ccjikimittee  Act  (Pub.  L.  92-463,  as 
aiQtoded),  the  National  Science 
Fdttndation  announces  the  following 
meeting. 

ame:  Special  Emphasis  Panel  Elementary, 
rondary  and  Informal  Education  («S9). 
thte  and  Time:  Wednesday.  January  13, 
1906, 4:00  p.m.  to  9.00  p.m.  Thursday, 
)aq4aiy  14. 1999, 8:00  a.m.  to  6:00  p.m., 
Friday,  January  15, 1999,  8:00  a.m.  to  5:00 
p.i|U 

ace:  National  Science  Foundation.  4201 
^on  Blvd.,  Room  375,  Arlington,  VA 

io. 

!  o/ Meeting:  Closed. 
hntact  Person:  Dr.  Hyman  H.  Field, 
Acting  Division  Director  of  Elementary, 
Secondary  and  Informal  Education,  National 
Sciieoce  Foundation,  Room  885, 4201  Wilson 
Bl^d.,  Arlington,  VA  22230,  Tel.  (703)  306- 

Pnrpose  of  Meeting:  To  provide  advice  and 
rec|3lnmendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

4|e/ida:  To  review  and  evaluate  Informal 
Sci^ice  Education  Program  proposals  as  part 
of  tf)e  selection  process  for  awards. 

mason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
prdprietaiy  or  confidential  nature  including 
techiiical  information,  financial  data  such  as 
salaries,  and  personal  information 
conoeming  individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C.  552(c),  the 
Government  in  the  Sunshine  Act. 

Dated:  December  21 ,  1998. 
M.  IMiecca  Winkler. 
Comtnittee  Management  Officer. 
IFR  Doc.  98-34264  Filed  12-24-98;  8:45  am) 
MUIIQCOOE7566-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Elementary, 
Secondary  and  Informal  Education; 
Notice  of  Meeting. 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  Elementary. 
Secondary  and  Informal  Education  (*59). 

Date  and  Time:  January  21, 1999, 8:00  a.m. 
to  8:00  p.m..  January  22. 1999,  8:00  a.m.  to 
5:00  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd.,  Room  375,  Arlington,  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  James  Oglesby. 
Program  Director  of  Elementary,  Secondary 
and  Informal  Education,  National  Science 
Foundation,  Room  885, 4201  Wilson 
Boulevard,  Arlington,  VA  22230,  Tel.  (703) 
306-1616. 

Purpsoe  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Informal 
Science  Education  Program  proposals  as  part 
of  the  selection^rocess  for  awards. 

Reason  For  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  na^ire  including 
technical  information,  financial  data  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposal.  Tliese  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C.  552(c),  the 
Govenmient  in  the  Sunshine  Act. 

Dated:  December  21, 1998. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  98-34271  Filed  12-24-98;  8:45  am] 
WLUNG  CODE  7S66-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Graduate 
Education;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Graduate 
Education  (57) 

Date:  1/14/99-1/15/99  8:00  a.m.  to  5:00 
p.m. 

Place:  NSF.  Room  375. 4201  Wilson  Blvd.. 
Arlington.  VA 

Type  of  Meeting:  Closed 

Contact  Person:  Dr.  Paul  W.  Jennings, 
Program  Director,  IGERT,  Division  of 
Graduate  Education,  Room  907N,  National 
Science  Foundation,  4201  Wilson  Blvd., 
Arlington,  VA  22230,  telephone  (703)  306- 
1696. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  prop>osals 
submitted  to  NSF  for  financial  support. 


Agenda:  To  review  and  evaluate 
preproposals  submitted  to  the  NSF 
Integrative  Graduate  Education  and  Research 
Training  (IGERT)  program  as  part  of  the 
selection  process  for  awards. 

Reason  for  Qosing:  The  preproposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  December  21, 1998. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  98-34265  Filed  12-24-98;  8:45  am] 
BH.UNQ  COK  7S6»-01-4I 


NATIONAL  SaENCE  FOUNDATION 

Special  Emphasis  Panel  in  Information 
and  Intelligent  Systems;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Information  and  Intelligent  Systems  (1200). 

Date  and  Time:  January  15, 1999. 8:00- 
6:00  PM. 

Place:  Arlington  Hilton  and  Towers,  950 
North  Staflbrd  Street,  Arlington,  VA  22203. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Gary  Strong.  Deputy 
Division  Director,  Division  of  Information 
and  Intelligent  Systems,  Room  1115,  National 
Science  Foundation.  4201  Wilson  Boulevard, 
Arlington.  VA  22230.  (703)  306-1928. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Knowledge  and  cognitive  Systems  proposals 
as  part  of  the  selection  process  for  awards. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  December  21. 1998. 
M .  Rdiecca  Winkler. 
Committee  Management  Officer. 
[FR  Doc.  98-34268  Filed  12-24-98;  8:45  am] 
MLUNO  CODE  7S66-01-4I 
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NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  In  Information 
and  Intelligent  Systems;  Notice  ot 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  annoimces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Infoimation  and  Intelligent  Systems  (1200). 

Date  and  Time:  January  21, 1999.  8:00- 
5:00  PM,  January  22, 1999,  8:00-1:00  PM. 

Place:  Hyatt  Arlington  at  Washington,  Key 
Bridge.  1325  Wilson  Blvd..  Arlington.  VA 
22209-9990. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Gary  Strong,  Deputy 
Division  Director.  Division  of  Information 
and  Intelligent  Systems,  Room  1115,  National 
Science  Foundation,  4201  Wilson  Boulevard. 
Arlington,  VA  22230.  (703)  306-1928. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Robotics 
and  Human  Augmentation  proposals  as  part 
of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  natiu«,  including 
technical  information,  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  December  21, 1998. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  98-34270  Filed  12-24-98;  8:45  am) 
BaiMG  CODE  75S5-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Infonnation 
and  Intelligent  Systems;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Information  and  Intelligent  Systems  (1200). 

Date  and  Time:  January  28. 1999.  8:30- 
5:00  PM.  January  29. 1999.  8:30-2:00  PM. 

Place:  Room  370.  National  Science 
Foundation.  4201  Wilson  Boulevard, 
Arlington.  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Gary  Strong.  Deputy 
Division  Director.  Division  of  Information 
and  Intelligent  Systems.  Room  1115,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  (703)  306-1928. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 


Agenda:  To  review  and  evaluate  Robotics 
and  Human  Augmentation  proposals  as  part 
of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data,  such  as 
salaries,  and  f>ersonal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  December  21. 1998. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  98-34277  Filed  12-24-98;^:45  am] 

BILUNQ  CODE  75S6-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Materials 
Research;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in  Materials 
Research  (1203). 

Dates  &  times:  January  11. 1999;  4:00  pm- 
8:00  pm.  January  12, 1999;  7:30  am-4:30  pm. 

Place:  University  of  Houston,  Houston,  TX. 

Type  of  meeting^:  Closed. 

Contact  person:  Dr.  Carmen  Huber. 
Program  Director.  Division  of  Materials 
Research.  Room  1065.27.  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington, 
VA  22230.  Telephone:  (703)  306-1996. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  progress  of 
Materials  Research  Science  and  Engineering 
Center. 

Agenda:  To  review  and  evaluate  progress 
of  Materials  Research  Science  and 
Engineering  Center. 

Reason  for  closing:  The  work  being 
reviewed  includes  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  ftersonal  information 
concerning  individuals  associated  with  the 
effort.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Simshine  Act. 

Dated:  December  21, 1998. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  98-34261  Filed  12-24-«8;  8:45  am) 
BILLING  COOE  75S»-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel;  Notice  Of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  annoimces  the  following 
meeting. 


Name:  Special  Emphasis  Panel  in  Physics 
(1208). 

Date  and  Time:  January  14-15, 19d9  from 
8:00  AM  to  5:00  PM. 

pyace:  Indiana  University  Cyclotron 
Facility;  Indiana  University;  Bloomington,  IN 
47405 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Bradley  D.  Keister, 
Program  Director  for  Nuclear  Physics.  Room 
1015,  National  Science  Foundation,  4201 
Wilson  Blvd.,  Arlington,  VA  22230. 
Telephone:  (703)  306-1891. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  the  operation 
of  the  Indiana  University  Cyclotron  Facility. 

Agenda:  To  hear  presentations  and  write 
recommendations  concerning  lUCF 
operations  and  its  budget  levels  in  FY2000 
and  FY2001. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  information  on 
personnel  and  proprietary  data  for  present 
and  future  subcontracts.  These  matters  are 
exempt  under  5  U.S.C.  552b(c).  (4)  and  (6)  of 
the  Government  in  the  Sunshine  Act. 

Dated:  December  21, 1998. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  98-34267  Filed  12-24-98;  8:45  am) 

BILLINO  COOE  7S6S-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  in  Research, 
Evaluation  and  Communication;  Notice 
of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  in  Research. 
Evaluation  and  Communication  (#1210). 

Date  and  Time:  January  21, 1999  (8:00 
a.m.-5:00  p.m.),  January  25, 1999  (8:00  a.m.- 
5:00  p.m.). 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard.  Room  310  and  360 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Elizabeth 
VanderPutten.  Program  Director,  Research. 
Evaluation  and  Communication  (REC).  Room 
855,  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230, 
Telephone:  703/306-1650. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  formal 
proposals  submitted  to  the  Research  on 
Education  Policy  and  Practice  (REPP) 
Program  as  a  part  of  the  selection  process  for 
awards. 

Reasons  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  propriety 
or  confidential  nature,  including  technical 
information,  financial  data,  such  as  salaries, 
and  personal  information  concerning 
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in  Uviduals  associated  with  the  proposals. 
Tt  ^se  matters  are  exempt  under  5  U.S.C. 
5Sab(c),  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Pated:  December  21, 1998. 
M\  Rebecca  Winkler, 

Committee  Management  Officer. 

(FRDoc.  98-34273  Filed  12-24-98;  8:45  am) 

BIIL^  CODE  79a»-01-M 


NMCLEAR  REGULATORY 
CdMMISSION 

In^na  Michigan  Power  Company; 
Notice  of  Consideration  of  Issuance  of 
Aiftendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hatards  Consideration  Determination, 
and  Opportunity  For  a  Hearing 

[DJDJclwt  Nos.  50-315  and  5&-316] 

The  U.S.  Nuclear  Regulatory 
Coounission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
58  and  Facility  Operating  License  No. 
DPtl-74  issued  to  Indiana  Michigan 
Power  Company  (the  licensee)  for 
operation  of  the  Donald  C.  Cook  Nuclear 
Po^er  Plant,  Units  1  and  2  located  in 
B<ii!rien  County,  Michigan.  The 
priroosed  license  amendment  would 
revise  Technical  Specification  Section 
4.0;5.1,  "Ice  Condenser,  Ice  Bed,"  and 
itsj  ^sociated  bases  to  reflect  the 
makimum  ice  condenser  flow  channel 
blppiage  assumed  in  the  accident 
anialyses. 

Qefore  issuance  of  the  proposed 
lioense  amendment,  the  Commission 
will  have  made  findings  required  by  the 

Snic  Energy  Act  of  1954,  as  amended 
Act)  and  the  Commission's 
lations. 
The  Commission  has  made  a 
proposed  determination  that  the 
an^endment  request  involves  no 
sig^ficant  hazards  consideration.  Under 
theiCommission's  regulations  in  10  CFR 
50^$2,  this  means  that  operation  of  the 
fatjflity  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
si^ificant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  p4w  or  different  kind  of  accident  from 
anV  accident  previously  evaluated;  or 
(3  j[ involve  a  significant  reduction  in  a 
maigin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
ha^ds  consideration,  which  is 
pre$ented  below. 

Crf  lerion  1 

1  ]|oes  the  change  involve  a  significant 
in(^ase  in  the  probabiUty  or 


consequences  of  an  accident  previously 
evaluated? 

The  ice  condenser  system  is  used  to 
mitigate  the  consequences  of  an 
accident  and  has  no  impact  on  the 
initiation  of  any  evaluated  accidents. 
Therefore,  changing  the  flow  channel 
surveillance  does  not  increase  the 
probability  of  an  evaluated  accident. 

The  proposed  changes  to  the  flow 
channel  surveillance  provide  additional 
assurance  beyond  current  requirements 
to  provide  reasonable  assurance  that  the 
maximum  analyzed  blockage  of  15%  is 
not  exceeded.  Therefore,  the  change 
does  not  represent  an  increase  in  the 
consequences  of  an  accident  previously 
evaluated. 

Criterion  2 

Does  the  change  create  the  possibility 
of  a  new  or  different  kind  of  accident 
from  any  accident  previously  evaluated? 

The  proposed  changes  do  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident 
previously  evaluated.  The  ice  condenser 
has  no  function  during  normal 
operation.  It  is  a  passive  system  that 
functions  after  an  accident  has  already 
occurred.  The  proposed  change  to  the 
ice  condenser  flow  channel  surveillance 
does  not  alter  physical  characteristics  of 
the  ice  condenser,  nor  does  it  change 
the  function  of  the  ice  condenser.  No 
new  failure  mechanisms  are  introduced 
by  this  change. 

Therefore,  it  was  concluded  that  the 
proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

Criterion  3 

Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  change  to  the  ice 
condenser  flow  channel  surveillance 
provides  additional  assurance  that  the 
ice  condenser  shoulH  contain  the 
minimum  analyzed  flow  area.  By 
ensuring  the  minimimi  analyzed  area  is 
always  available,  inherent  margins  due 
to  conservative  assumptions  in  the 
calculation  are  maintained.  These 
conservative  assumptions  include,  for 
example,  taking  no  credit  for  ice  or  frost 
blockage  being  blown  clear  during  the 
accident  and  assuming  only  one 
dimensional  flow  through  the  ice  bed 
with  no  credit  taken  for  cross  flow. 

Therefore,  these  changes  do  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

Conclusion 

In  summary,  based  upon  the  above 
evaluation,  the  Licensee  has  concluded 
that  these  changes  involve  no  significant 
hazards  consideration. 


The  NRC  stafl  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance,  llie 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrec^uently. 

Wntten  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  PubUc 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below.  By  January  27, 1999, 
the  licensee  may  file  a  request  for  a 
hearing  with  respect  to  issuance  of  the 
amencbient  to  the  subject  faciUty 
operating  license  and  any  person  whose 
interest  may  be  affected  by  this 
proceeding  and  who  wishes  to 
participate  as  a  party  in  the  proceeding 
must  file  a  written  request  for  a  hearing 
and  a  petition  for  leave  to  intervene. 
Requests  for  a  bearing  and  a  petition  for 
leave  to  intervene  shall  be  filed  in 


V. 


71516 


Federal  Register /Vol.  63.  No.  248 /Monday,  December  28.  1998 /Notices 


accordance  with  the  Commission's 
"Rules  of  Practice  for  Domestic 
Licensing  Proceedings"  in  10  CFR  Part 
2.  Interested  persons  should  consult  a 
current  copy  of  10  CFR  2.714  which  is 
available  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW.,  Washington,  DC, 
and  at  the  local  public  document  room 
located  at  the  Maud  Preston  Palenske 
Memorial  Library,  500  Market  Street,  St. 
Joseph,  MI  49085.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  Uie  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  pnor  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  hst  of  the 
contentions  which  are  sought  to  be 
Utigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 


hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  Umited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  vfiW  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the^ommission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  EKl  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Docimient  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Coimsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to 
Jeremy  J.  Euto,  Esquire,  500  Circle 
Drive,  Buchanan,  MI  49107,  attorney  for 
the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 


presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(IHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  3, 1998, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  pubUc  dociunent  room  located  at 
the  Maud  Preston  Palenske  Memorial 
Library,  500  Market  Street,  St.  Joseph, 
MI  49085. 

Dated  at  Rockville,  Maryland,  this  18th  day 
of  December  1998. 

For  the  Nuclear  Regulatory  Commission. 
John  F.  Stang,  Jr., 

Sr.  Project  Manager.  Project  Directorate  III- 
1,  Division  of  Reactor  Projects— m/rV,  Office 
of  Nuclear  Reactor  Regulation. 
[FR  Doc.  98-34245  Filed  12-24-98;  8:45  am) 

BILUNO  CODE  7SMMI1-P 


NUCLEAR  REGULATORY 
COMMISSION 

Inspection  and  Enforcement  for  U.S. 
Nuclear  Regulatory  Commission's 
Medical  Use  Licensees — Public 
Meeting 

AGENCY:  U.S.  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  developing  new 
initiatives  to  streamUne  both  inspection 
and  enforcement,  for  certain  medical 
use  licensees.  NRC  will  hold  a  public 
meeting  on  January  8, 1999,  to  obtain 
early  public  input  in  the  development  of 
this  guidance. 

DATES:  The  meeting  will  be  held  on 
January  8, 1999,  from  9:00  a.m.  to  5  p.m. 
ADDRESSES:  Two  White  Flint  North, 
Room  2-B-3,  11545  Rockville  Pike, 
Rockville,  MD  20852-2738. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  E.  Zelac,  U.S.  Nuclear 
Regulatory  Commission,  Office  of 
Nuclear  Material  Safety  and  Safeguards, 
telephone,  301-415-6316,  e-mail 
rez@njr.Bov. 

NRC  plans  to  streamline  both 
inspection  and  enforcement,  for  all 
materials  licensees.  NRC  will  begin  this 
new  approach  with  a  1-year  pilot 
program  for  certain  medical  use 
licenses,  specifically  for  nuclear 
medicine  programs  (use  under  10  CFR 
35.100.  35.200,  and  35.300),  begiiming 
in  calendar  year  1999.  These  licenses 
represent  approximately  30  percent  of 
current  NRC  material  licenses. 
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NRC  is  developing  inspection  and 
enforcement  guidance  for  certain 
medical  use  licensees  (10  CFR  35.100, 
200.  300).  The  guidance  will  focus 
ajtkention  on  elements  of  the  licensee's 
program  performance  having  potential 
for  significant  health  and  safety 
outcomes.  The  central  element  of  this 
new  approach  will  be  the  use  of 
performance  indicators  for  program 
review.  These  indicators  will  consist  of 

limited  number  of  key  factors,  each 

sated  to  an  important  health  and  safety 

itcome.  Collectively,  they  will  be  used 
ti)  provide  an  overall  assessment  of  the 
adequacy  and  acceptability  of  the 
licensee's  radiation  protection  and 
materials  control  program  performance. 
Ljdssons  learned  in  this  area  will  be 
applied  to  inspection  and  enforcement 
guidance  for  other  areas. 

1  frhis  initiative  is  expected  to  improve 
tlji^  inspection  and  enforcement  process 
fo^  both  the  licensees  and  NRC,  by 
reducing  the  impact  of  inspections  and 
th )  regulatory  burden  on  licensees,  and 
mi  >re  effectively  using  NRC  resources. 
The  objective  of  this  meeting  is  to  make 
the  public  aware  of  these  initiatives  and 
to  provide  it  with  an  opportunity  for 
pilblic  input  and  comment. 

Copies  of  the  inspection  guidance  that 
is  proposed  for  the  pilot  program  canine 
o  xained  from  Ronald  Zelac  at  the  above 
address  after  December  23. 1998.  An 
electronic  copy  of  the  document  will  be 
pjajsted  to  NRC's  Homepage  (http:// 
www.nrc.gov). 

The  meeting  will  be  open  to  the 
p^lic,  on  a  space  available  basis. 
Members  of  the  public  who  are  unable 
to  attend  the  meeting  can  send 
comments  to  Ronald  E.  Zelac. 
Rulemaking  and  Guidance  Branch. 
Division  of  Industrial  and  Medical 
NMclear  Safety.  Office  of  Nuclear 
Material  Safety  and  Safeguards,  by 
J^uary  15. 1999.  Comments  received 
a^^  this  date  will  be  considered  if  it  is 
ptactical  to  do  so. 

Dated  at  Rockville,  Maryland,  this  21st  day 
ofiOecember  1998. 

or  the  Nuclear  Regulatory  Commission. 
FiUderick  C.  ComlM, 

Afiing  Director,  Division  of  Industrial  and 
Medical  Nuclear  Safety,  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
IFti  Doc.  98-34246  Filed  12-24-98;  8:45  am] 
BI||||mO  COOE  7SM-01-^ 


RAILROAD  RETIREMENT  BOARD 

A^Licy  Forms  Submitted  for  0MB 
R^iaw 

SUMMARY:  In  accordance  with  the 
Pa^rwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  Railroad 


Retirement  Board  (RRB)  has  submitted 
the  following  proposal(s)  for  the- 
collection  of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  ProposaUs) 

(1)  Collection  title:  Statement 
Regarding  Contributions  and  Support  of 
Children. 

(2)  Fonn(s)  submitted:  G-139. 

(3)  OAffl  Number- N/A. 

(4)  Expiration  date  of  current  Oh4B 
clearance:  N/A. 

(5)  Type  of  request:  New  collection. 

(6)  Respondents:  Individuals  or 
households. 

(7)  Estiamted  annual  number  of 
respondents:  500.' 

(8)  Total  annual  responses:  500. 

(9)  Total  annual  reporting  hours:  125. 

(10)  Collection  description: 
Dependence  on  the  employee  for  at  least 
one-half  support  is  a  condition  affecting 
eligibility  for  increasing  an  employee  or 
spouse  annuity  under  the  social  seciirity 
overall  minimum  provisions  on  the 
basis  of  the  presence  of  a  dependent 
child,  the  employee's  natural  child  in 
limited  situations,  adopted  children, 
stepchildren,  grandchildren,  and  step- 
grandchildren.  The  information 
collected  wall  be  used  to  solicit  financial 
information  needed  to  determine 
entitlement  to  a  child's  annuity  based 
on  actual  dependency. 

ADDITIONAL  INFORMATION  OR  COMMENTS: 
Copies  of  the  form  and  supporting 
documents  can  be  obtained  from  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312-751-3363).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp,  Railroad 
Retirement  Board.  844  North  Rush 
Street,  Chicago,  Illinois  60611-2092  and 
the  OMB  reviewer,  Laurie  Schack  (202- 
395-7316),  Office  of  Management  and 
Budget.  Room  10230.  New  Executive 
Office  Building.  Washington.  D.C. 
20503. 

Oiuck  Mierzwa. 
Clearance  Officer. 

(FR  Doc.  98-34195  Filed  12-24-98;  8:45  am] 
MLUNG  COOE  7106-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Pnvestment  Company  Act  Relaase  No. 
23615:812-11426] 

Calvert  Social  Investment  Fund,  et  al.; 
Notice  of  Application 

December  21, 1998. 

AQENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  under 

section  6(c)  of  the  Investment  Company 


Act  of  1940  ("Act")  for  an  exempUon 
fit)m  section  lS(a)  of  the  Act. 

SUMMARY  Of  THE  APPUCATKM:  The 
requested  order  would  permit  a 
subadviser  to  a  registered  investment 
company  to  serve  under  a  subadvisory 
agreement  without  prior  shareholder 
approval  for  a  period  beginning  on  the 
'date  the  requested  order  is  issued 
("Order  Date")  and  continuing  through 
the  date  the  subadvisory  agreement  is 
approved  or  disapproved  by  the 
shareholders  of  the  investment 
company,  but  in  no  event  longer  than  90 
days  from  the  Order  Date  ("Interim 
Period"). 

APPLICANTS:  Calvert  Social  Investment 
Fund  ("Fund"),  Calvert  Asset 
Management  Company,  Inc.  ("CAM"), 
and  Atlanta  Capital  Management 
Company,  LLC  ("Atlanta  Capital"). 

FILING  DATES:  The  application  was  filed 
on  December  7, 1998.  Applicants  have 
agreed  to  file  an  amendment,  the 
substance  of  which  is  included  in  this 
notice,  during  the  notice  period. 

HEARING  OR  NOTIFICATJON  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  imless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  14, 1999,  and  should  be 
accompanied  by  proof  of  service  on 
Applicant  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  by 
writing  to  the  SEC's  Secretary. 

ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street.  N.W.,  Washington.  D.C.  20549. 
Applicants,  c/o  Kirkpatrick  &  Lockhart, 
Attn:  Robert  J.  Zutz,  Esq.  or  Richard  H. 
Kirk,  Esq.,  1800  Massachusetts  Avenue. 
NW.  Suite  200,  Washington,  D.C.  20036. 

FOR  FURTHER  INFORMATION,  CONTACT: 

Rachel  H.  Graham,  Senior  Counsel,  at 
(202)  942-0583,  or  Nadya  B.  Roytblat. 
Assistant  Director,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch,  4&0  Fifth 
Street,  N.W.,  Washington,  D.C.  20549 
(telephone  (202)  942-8090). 
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Applicants'  Representations 

1.  The  Fund  is  a  Massachusetts 
business  trust  that  is  registered  under 
the  Act  as  an  open-end  management 
investment  company.  Equity  PortfoUo 
("Portfolio")  is  a  series  of  the  Fund. 

2.  Each  of  CAM  and  Atlanta  Capital 
is  an  investment  adviser  registered 
under  the  Investment  Advisers  Act  of 
1940.  CAM  serves  as  investment  adviser 
to  the  Portfolio  pursuant  to  an 
investment  advisory  agreement 
("Adviser  Agreement").  Atlanta  Capital 
serves  as  investment  subadviser  to  the 
Portfolio  pursuant  to  an  investment 
subadvisory  agreement  with  CAM 
("New  Agreement").  Atlanta  Capital's 
subadvisory  fee  is  paid  by  CAM  out  of 
the  fee  that  CAM  receives  from  the 
Portfolio. 

3.  On  September  16, 1998.  the  Fund's 
Board  of  Trustees  ("Board"),  including 
a  majority  of  the  trustees  who  are  not 
"interested  persons"  as  the  term  is 
defined  in  section  2(a)(19)  of  the  Act 
("Independent  Trustees"),  terminated 
the  Portfolio's  investment  subadvisory 
agreement  with  Loomis,  Sayles  & 
Company,  LP  ("Loomis")  (such 
agreement  to  be  referred  to  as  the 
"Loomis  Agreement"),  effective  as  of 
September  21, 1998.  The  Board, 
including  a  majority  of  the  Independent 
Trustees,  approved  the  New  Agreement 
with  Atlanta  Capital  pending  its 
approval  as  successor  subadviser  to  the 
Portfolio  and  voted  to  recommend  that 
the  New  Agreement  be  submitted  to  the 
Portfolio's  shareholders  for  approval. 
Applicants  anticipate  that  the  Portfolio 
will  distribute  proxy  materials  to  its 
shareholders  on  or  about  December  31, 
1998  and  will  hold  the  shareholder 
meeting  on  or  about  February  24, 1999. 

4.  Applicants  request  an  exemption  to 
permit  Atlanta  Capital  to  serve  under 
the  New  Agreement  without  prior 
shareholder  approval  for  the  Interim 
Period,  which  begins  on  the  Order  Date 
and  continues  through  the  date  that  the 
New  Agreement  is  approved  or 
disapproved  by  the  Portfolio's 
shareholders,  but  in  no  event  longer 
than  90  days  from  the  Order  Date. 
Applicants  state  that  the  New 
Agreement  has  substantially  the  same 
terms  and  conditions  as  the  Loomis 
Agreement,  which  had  been  approved 
by  shareholders,  except  for  the  name  of 
the  subadviser  and  the  commencement 
and  termination  dates.  Applicants  also 
state  that  the  Portfolio  will  receive 
during  the  Interim  Period  advisory  and 
subadvisory  services  that  are  at  least 
equivalent  in  scope  and  quality  to  the 
services  provided  by  the  Adviser  and 
Loomis  under  the  Adviser  Agreement 
and  the  Loomis  Agreement. 


5.  Applicants  state  that,  because  the 
Loomis  Agreement  contained  a 
performance  fee  adjustment  and  the 
New  Agreement  does  not  provide  for 
such  an  adjustment,  Atlanta  Capital  may 
receive  a  different  dollar  amount  in  fees 
during  the  Interim  Period  than  Loomis 
would  have  received  under  the  Loomis 
Agreement  for  the  same  period. 
Apphcants  represent,  however,  that 
since  CAM  pays  Atianta  Capital  out  of 
the  fees  that  CAM  receives  from  the 
Portfolio,  the  aggregate  amoimt  of 
advisory  fees  to  be  paid  by  the  Portfolio 
during  the  Interim  Period  will  not 
exceed  the  aggregate  amount  of  such 
fees  that  would  have  been  payable  had 
Loomis  continued  to  serve  as 
investment  subadviser  during  the 
Interim  Period. 

Applicants'  Legal  Analysis 

1.  Section  15(a)  of  the  Act  provides, 
in  relevant  part,  that  it  is  unlawful  for 
any  person  to  serve  as  an  investment 
adviser  to  a  registered  investment 
company,  except  pursuant  to  a  written 
contract  that  has  been  approved  by  the 
vote  of  a  majority  of  the  outstanding 
voting  securities  of  the  investment 
company. 

2.  Rule  15a— 4  under  the  Act  provides, 
in  relevant  part,  that  if  an  investment 
company's  board  of  directors  terminates 
the  investment  advisory  contract  of  its 
subadviser,  a  new  subadviser  may 
provide  services  to  the  investment 
company  for  up  to  120  days  imder  a 
written  contract  that  has  not  been 
approved  by  the  company's 
shareholders,  provided  that:  (i)  the  new 
contract  has  been  approved  by  the  board 
of  directors  (including  a  majority  of  the 
non-interested  directors);  and  (ii)  the 
compensation  to  be  paid  does  not 
exceed  the  compensation  that  would 
have  been  paid  imder  the  contract  most 
recently  approved  by  the  company's 
shareholders.  Applicants  state  that  they 
are  currently  relying  on  rule  15a— 4  but 
that  the  120-day  period  provided  for  in 
the  rule  will  expire  on  January  19, 1999. 
Applicants  state  that  they  therefore  will 
require  an  exemptive  order  for  the 
Interim  Period. 

3.  Section  6(c)  of  the  Act  provides  that 
the  SEC  may  exempt  any  person, 
security,  or  transaction  from  any 
provision  of  the  Act  or  any  rule 
thereimder  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  both  the  protection  of  investors 
and  the  purposes  fairly  intended  by  the 
policy  and  provisions  of  the  Act. 
AppUcants  state  that  the  requested  relief 
meets  this  standard. 

4.  Applicants  state  that  a  meeting  of 
all  shareholders  in  the  Calvert  Group 


Family  of  Funds,  which  includes  the 
Fund,  ("Calvert  Group  Meeting")  will 
take  place  on  or  about  February  24, 1999 
in  connection  with  the  pending  merger 
of  the  CAM'S  parent  organizations  with 
other  organizations.^  Applicants  assert 
that  the  requested  order  would  permit 
the  Portfolio's  shareholders  to  vote  on 
the  New  Agreement  at  the  Calvert  Group 
Meeting  and  thereby  save  the  Portfolio 
the  expense  of  holding  a  separate 
special  shareholder  meeting  to  approve 
the  New  Agreement. 

Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  foUoMring  conditions: 

1.  The  New  Agreement  in  effect 
during  the  Interim  Period  will  have 
substantially  the  same  terms  and 
conditions  as  the  Loomis  Agreement, 
except  that  the  New  Agreement  names 
a  new  subadviser,  has  difiierent 
commencement  and  termination  dates, 
and  does  not  provide  for  a  performance 
fee  adjustment  with  respect  to  the 
investment  subadvisory  fee. 

2.  The  Fund  will  hold  a  meeting  of  its 
shareholders  to  vote  on  approval  of  the 
New  Agreement  on  or  before  the  90th 
day  following  the  Order  Date. 

3.  CAM  and  Atlanta  Capital  will  take 
all  appropriate  steps  to  assure  that  the 
scope  and  quality  of  advisory  and  order 
services  provided  to  the  Portfolio  during 
the  Interim  Period  will  be  at  least 
equivalent,  in  the  judgment  of  the 
Board,  including  a  majority  of  the 
Independent  Trustees,  to  the  scope  and 
quality  of  services  that  were  provided 
imder  the  Loomis  Agreement.  If 
personnel  providing  material  services 
during  the  Interim  Period  change 
materially,  CAM  will  apprise  and 
consult  with  the  Board  to  assure  that  the 
Board,  including  a  majority  of  the 
Independent  Trustees,  is  satisfied  that 
the  services  provided  will  not  be 
diminished  in  scope  or  quality. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  98-34255  Filed  12-24-98;  8:45  am] 
BILUNG  CODE  a010-01-M 


>  Applicants  state  that  they  have  determined  that 
the  merger  will  not  result  in  an  "assignment"  of  the 
Adviser  Agreement  or  any  investment  subadvisory 
agreements,  within  the  meaning  of  the  Act. 
Accordingly,  applicants  are  not  seeking  any  relief 
with  respect  to  the  merger. 
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I ECURITIES  AND  EXCHANGE 
I  COMMISSION 

Investment  Company  Act  Release  No. 
b612: 812-11148] 

Igi  Capital  Corp;  Notice  of  Application 

December  18, 1998. 

i  kpENCY:  Securities  and  Exchange 

immission  ("Commission"). 
ACTION:  Notice  of  an  application  for  an 
ifder  under  section  6(c)  of  the 
vestment  Company  Act  of  1940  (the 
ct")  granting  an  exemption  from  all 
ovisions  of  the  Act 


MMARY  OF  APPLICATION:  Applicant 
uests  an  order  exempting  it  from  all 
tovisions  of  the  Act. 
fjIpNG  DATES:  The  application  was  filed 
9^  September  24, 1998,  and  amended 
on  December  18. 1998. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
c^er  granting  the  appUcation  will  be 
issued  unless  the  Commission  orders  a 
1  caring.  Interested  persons  may  request 
a  peering  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
tU  5:30  p.m.  on  January  12, 1999,  arid 
sjBould  be  accompanied  by  proof  of 
sjBlrvice  on  applicants,  in  the  form  of  an 
aiflFldavit  or,  for  lawyers,  a  certificate  of 
s^ice.  Hearing  requests  should  state 
thJB  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be        - 
r  otified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
AODRESSES:  Secretaries  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Applicant, 
1B30  North  Meridian  Street. 
Lidianapolis,  IN  46202-1496. 
F:|fl  FURTHER  INFORMATION  CONTACT: 
Kathleen  L.  Knisely,  Staff  Attorney,  at 
(^02)  942-0517,  or  CJeorge  J.  Zomada, 

nch  Chief,  at  (202)  942-0564 
(p^vision  of  Investment  Management, 

^ce  of  Investment  Company 
ulation). 

S|jipPLEMENTARY  INFORMATION:  The 
f0)lowing  is  a  summary  of  the 
application.  The  complete  application 
m4y  be  obtained  for  a  fee  at  the 
Oimmission's  PubUc  Reference  Branch, 
4feb  Fifth  Street,  N.W..  Washington,  D.C. 
20549.  (tel.  202-942-8090). 

A|Dplicant's  Representations 

[.  Applicant  is  an  Indiana  corporation 
ai  k  1  a  wholly-owned  finance  subsidiary 
f(i  Indiana  Energy,  Inc.  ("lEI").  lEI, 
ii  I  lorporated  in  Indiana,  is  a  public 
utility  holding  company  exempt  from 


the  Public  Utility  Holding  Company  Act 
of  1940.  In  addition  to  applicant,  lEI's 
wholly-owned  subsidiaries  are  lEI 
Investments,  Inc.  ("Investments"). 
Indiana  Gas  Company  ("Indian  Gas"), 
Indiana  Energy  Foundation  ("Energy"), 
and  lEI  Services,  LLC  ("lEI  Services"). 
Investments  has  three  wholly-owned 
subsidiaries,  IGC  Energy,  Inc.  ("IGC 
Energy"),  Energy  Realty,  Inc.  ("Energy 
Realty"),  and  Energy  Financial  Group, 
Inc.  ("EFGI").  IGC  Energy  has  four 
subsidiaries,  ProLiance  Energy  LLC 
("ProLiance"),  QGMA.  LLC  ("CIGMA"), 
Energy  Systems  Group,  LLC  ("ESG"), 
and  Reliant  Services  LLC  ("Reliant"). 
EFGI  has  two  subsidiaries,  lEI  Synfuels, 
Inc.  and  lEI  Financial  Services,  LLC 
(together  with  Investments,  Energy,  lEI 
Services,  IGC  Energy,  Energy  Realty, 
EFGI,  Proliance,  CIGMA,  ESG,  and 
Reliant,  the  "Subsidiaries").  Indiana  Gas 
has  two  wholly-owned  subsidiaries, 
Terre  Haute  Gas  Corporation  and 
Richmond  Gas  Corporation 
(collectively,  the  "Indiana  Gas 
Subsidiaries"). 

2.  Indiana  Gas  is  a  natural  gas  public 
utility  operating  company,  subject  to 
regulation  by  the  Indiana  Utility 
Regulatory  Commission  ("lURC")  in 
respect  to,  among  other  things,  rates, 
charges,  services  accounts,  and  the 
issuance  of  securities.  Indiana  Gas  is 
also  subject  to  limited  regulation  by  the 
Federal  Energy  Regulatory  Commission 
("FERC").  Neither  lEI  nor  any  of  the 
Subsidiaries  is  subject  to  regulation  by 
the  lURC  or  the  FERC. 

3.  Applicant  was  formed  as  a 
financing  conduit  for  lEI  and  the 
Subsidiaries.  Applicant's  primary 
function  will  be  to  raise  funds  through 
the  offer  and  sale  of  debt  securities,  and 
to  lend  at  least  85%  of  the  proceeds  of 
such  offering  to  lEI  or  its  Subsidiaries. 
Applicant  will  comply  with  all  of  the 
provisions  of  rule  3a-5  under  the  Act 
except  that,  due  to  the  regulated  nature 
of  Indiana  Gas,  lEI  cannot  directly 
guarantee  the  debt  securities.  Instead  of 
an  unconditional  guarantee,  lEI  will  use 
a  support  agreement  ("Support 
Agreement")  which  will  be  the 
functional  equivalent  of  an 
unconditional  guarantee  except  that  it 
will  provide  that  the  holders  of  debt 
will  have  no  recourse  against  the  stock 
or  assets  of  Indiana  Gas,  the  Indiana  Gas 
Subsidiaries,  or  any  interest  of  applicant 
or  lEI  therein. 

4.  Because  applicant's  securities  are 
not  beneficially  owned  by  more  than 
100  persons  and  applicant  is  not  making 
and  does  not  propose  to  make  a  public 
offering  of  its  securities,  applicant  is  not 
an  "investment  company"  by  virtue  of 
the  exemption  contained  in  section 
3(c)(1)  of  the  Act.  AppUcant  is  applying 


for  an  exemption  because  it  may  in  the 
future  engage  in  a  public  offering  or  an 
offering  exempt  from  the  registration 
requirements  of  the  Securities  Act  of 
1933  ("Securities  Act")  which  may 
result  in  applicant's  securities  being 
beneficiary  held  by  more  than  100 
persons.  Applicant,  therefore,  requests 
an  order  under  section  6(c)  of  the  Act 
exempting  it  from  all  provisions  of  the 
Act. 

Applicant's  Legal  Analysis 

1.  Section  6(c)  of  the  Act  permits  the 
Commission  to  grant  an  exemption  from 
the  provisions  of  the  Act  if.  and  to  the 
extent  that,  such  exemption  is  necesstuy 
and  appropriate  in  the  public  interest, 
consistent  with  the  protection  of 
investors,  and  consistent  with  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

2.  Rule  3a-5  under  the  Act  provides 
an  exemption  from  the  definition  of  an 
investment  company  for  certain 
companies  organized  primarily  to 
finance  the  business  operations  of  their 
parent  companies  or  companies 
controlled  by  their  parent  companies. 
Applicant  states  that  it  meets  all  of  the 
requirements  of  rule  3a-5  except  that  lEI 
cannot  directly  guarantee  the  debt 
securities. 

3.  Applicant  believes  that  the  Support 
Agreement  provides  a  functional 
equivalent  of  an  unconditional 
guarantee  of  applicant's  securities 
because  it  grants  holders  of  applicant's 
securities  the  right  to  proceed  directly 
against  lEI  in  the  event  applicant  fails  to 
pay  when  due  principal,  interest,  and 
premium,  if  any,  owed  by  it  on  such 
securities.  lEI  states  that  it  determined 
to  enter  into  the  Support  Agreement  in 
lieu  of  an  unconditional  guarantee 
because  it  wished  to  separate  entirely 
the  financing  of  its  unregulated 
activities  from  the  regulated  business  of 
Indiana  Gas.  Applicant  states  that  for 
business  and  regulatory  reasons  the 
right  to  proceed  directly  against  lEI  is 
limited  only  so  as  to  exclude  the  stock 
and  assets  of  Indiana  Gas,  the  Indiana 
Gas  subsidiaries,  and  any  interest  of  lEI 
and  applicant  therein.  Applicant  also 
states  that  funds  available  to  lEI  to 
satisfy  any  obligation  under  the  Support 
Agreement  will  include  dividends  paid 
by  Indiana  Gas  to  lEI,  as  well  as 
revenues  and  other  assets  of  lEI,  which 
include  its  interest  in  subsidiaries  other 
than  Indiana  Gas. 

Applicant's  Condition 

Applicant  agrees  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Applicant  will  meet  all  of  the 
requirements  of  rule  3a-5  except  for  the 
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unconditional  guarantee  requirement.  In 
lieu  of  the  unconditional  guarantee 
requirement,  applicant  has  entered  into, 
and  will  keep  in  force  (except  as 
contemplated  below),  the  Support 
Agreement,  which  is  and  shall  be  the 
functional  equivalent  of  an 
unconditional  guarantee.  The  Support 
Agreement  provides,  and  will  continue 
to  provide,  as  follows: 

a.  lEI  owns  and  shall  continue  to  own 
all  of  the  outstanding  voting  stock  of 
applicant. 

b.  lEI  will  provide  to  applicant  funds 
(as  capital,  or  if  IE!  and  applicant  agree, 
as  a  subordinated  loan)  as  required  if 
applicant  is  unable  to  make  timely 
payment  of  interest,  principal  or 
premium,  if  any,  on  any  debt  issued  by 
applicant. 

c.  lEI  will  cause  applicant  to  have  at 
all  times  a  positive  net  worth  (net  assets 
less  intangible  assets,  if  any),  as 
determined  in  accordance  with 
generally  accepted  accounting 
principles. 

d.  If  applicant  fails  or  refuses  to  take 
timely  action  to  enforce  its  rights  under 
the  Support  Agreement  or  if  applicant 
defaults  in  the  timely  payment  of 
interest,  principal  or  premium,  any 
lender  may  proceed  directly  against  lEI 
to  enforce  applicant's  rights  under  the 
Support  Agreement  or  to  obtain 
payment  of  such  defaulted  interest, 
principal  or  premiiun. 

2.  The  Support  Agreement  may  be 
modified  or  amended  in  a  manner  that 
adversely  affects  the  rights  of  creditors 
of  apphcant  only  if  such  modification  or 
amendment  occurs  after  all  debt 
securities  theretofore  issued  by  the 
applicant  are  paid  in  full,  imless  all 
affected  creditors  consent  in  advance 
and  in  writing  to  such  modification  or 
amendment.  No  modification  of  or 
amendment  to  the  Support  Agreement 
relating  to  the  four  provisions  set  forth 
in  paragraph  1,  above,  shall  be  made 
unless  (1)  all  creditors  consent  in 
advance  and  in  writing  to  such 
modification  or  amendment  and  (2) 
appUcant  applies  to  the  Conunission  for 
an  amended  order  relating  to  such 
modification  or  amendment,  and  the 
Commission  grants  such  amended 
order.  The  Support  Agreement  may  be 
terminated  only  after  (1)  all  debt 
securities  issued  by  appUcant  are  paid 
in  full  and  (2)  applicant  appUes  to  the 
Commission  for  an  amended  order 
relating  to  such  termination,  and  the 
Commission  grants  such  amended 
order. 

3.  Although  applicant  does  not 
presently  intend  to  initiate  a  non-public 
offering  of  its  securities  which  may 
result  in  its  securities  (other  than  short- 
term  paper,  as  that  term  is  defined  in 


section  2(a)(38)  of  the  Act)  being 
beneficially  held  by  more  than  100 
persons,  or  to  make  a  public  offering  of 
its  securities,  if  such  offerings  are  made, 
they  will  consist  of  short-term, 
intermediate-term,  and  long-term  debt 
securities  to  be  offered  and  sold  either 
in  transactions  exempt  from  the 
registration  requirements  of  the 
Securities  Act  or  in  public  offerings  of 
securities  registered  under  the 
Securities  Act.  No  future  public 
offerings  will  involve  voting  securities 
of  applicant. 

4.  If  applicant  offers  or  sells  securities 
not  requiring  registration  under  the 
Securities  Act,  applicant  will  provide 
each  offeree  with  disclosure  materials 
which  will  include  a  description  of  the 
business  of  lEI  and  its  subsidiaries  and 
other  data  of  the  character  customarily 
supplied  in  such  offerings,  or  will 
otherwise  comply  with  the  disclosure 
requirements  of  Regulation  D  under  the 
Seciuities  Act.  In  the  event  of  a 
subsequent  offering,  these  materials  will 
be  appropriately  updated  at  the  time 
thereof  (by  supplementing  the 
disclosure  materials  or  by  incorporating 
by  reference  filings  under  the  Securities 
Exchange  Act  of  1934)  to  reflect  material 
changes  in  the  financial  condition  of  lEI 
and  its  subsidiaries,  taken  as  a  whole. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland 
Deputy  Secretary. 

[PR  Doc.  98-34204  Filed  12-24-98;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-23614;  812-1124e] 

Mitchell  Hutchins  Institutional  Series, 
et  al.;  Notice  of  Application 

December  21, 1998 

AGENCY:  Secururities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  apphcation  for  an 

order  imder  section  6(c)  of  the 

Investment  Company  Act  of  1940  (the 

"Act")  for  an  exemption  from  section 

15(a)  of  the  Act  and  rule  18f-2  under 

the  Act. 

SUMMARY  OF  APPLICATION:  The  order 
would  permit  applicants  to  enter  into 
and  materially  amend  subadvisory 
agreements  without  obtaining 
shareholder  approval. 

APPLICANTS:  Mitchell  Hutchins 
Institutional  Series;  Mitchell  Hutchins 
PortfoUos;  Mitchell  Hutchins  Series 
Trust;  PaineWebber  America  Fimd; 


PaineWebber  Financial  Services  Growth 
Fund  Inc.;  PaineWebber  Index  Trust; 
PsuneWebber  Investment  Series; 
PaineWebber  Investment  Trust; 
PaineWebber  Investment  Trust  II; 
PaineWebber  Managed  Assets  Trust; 
PaineWebber  Managed  Investments 
Trust;  PaineWebber  Master  Series,  Inc.; 
PaineWebber  Municipal  Series; 
PaineWebber  Mutual  Fund  Trust; 
PaineWebber  Olympus  Fund; 
PaineWebber  Securities  Trust  (the 
"Companies") »  and  Mitchell  Hutchins 
Asset  Management  Inc.  ("Adviser"). 
FILING  DATES:  The  application  was  filed 
August  5, 1998,  and  amended  October 
27, 1998.  Applicants  have  agreed  to  file 
an  amendment  during  the  notice  period, 
the  substance  of  which  is  reflected  in 
this  notice. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  emd  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  15, 1999,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 

ADDRESSES:  Secretary,  SEC,  450  fifth 
Street,  N.W.,  Washington,  D.C.  20549; 
Applicants,  1285  Avenue  of  the 
Americas,  New  York,  NY  10019. 
FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  R.  Kane,  Staff  Attorney,  at 
(202)  942-0615.  or  Edward  P. 
MacDonald,  Branch  Chief,  at  (202)  942- 
0564,  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch.  450  Fifth 


<  ApplicanU  also  request  relief  with  respect  to 
any  other  open-end  management  investment 
company,  or  series  of  such  company,  organized  in 
the  future  and  advised  by  the  Adviser,  or  a  person 
controlling,  controlled  by  or  under  common  control 
with  the  Adviser  (a  "Future  Fund"),  provided  that 
such  Future  Fund  operates  in  substantially  the 
same  manner  as  the  Companies  with  respect  to  the 
Adviser's  responsibility  to  select,  evaluate,  and 
supervise  subadvisers  and  complies  with  the  terms 
and  conditions  of  the  application.  Each  existing 
registered  open-end  management  investment 
company  that  currently  intends  to  rely  on  the  order 
is  named  as  an  applicant. 


Federal  Register /Vol.  63,  No.  248 /Monday.  December  28,  1998 /Notices 


71521 


ireet.  N.W..  Washingtdn,  D.C.  20549 
l)clephone  202-942-8090). 

.  toplicants'  Representatioiia 

1.  Each  Company  is  registered  mider 

8e  Act  as  an  open-end  management 
vestmrait  company  offering  shares  of 
ohe  or  more  series  ("Fimds").  each  with 
jtB  own  distinct  investment  objectives, 
policies,  and  restrictions.  The 
Oompanies  are  organized  as  Delaware 
business  trusts,  Massachusetts  business 
tijusts,  or  Maryland  corporations. 
1 1 2.  The  Adviser,  registered  under  the 
mvestment  Advisers  Act  of  1940 
^*? Advisers  Act"),  and  wholly-owned  by 
FMneWebber  Incorporated,  serves  as 
jiivestment  adviser  to  all  Companies 
pursuant  to  investment  advisory 
agreements  ("Advisory  Agreements"). 
Qsrtain  Funds  currently  have  one 
Si^badviser  ("Subadviser"),  each  of 
fhich  is  registered  under  the  Advisers 

St. 

3.  Under  the  Advisory  Agreements, 
tfbe  Adviser,  subject  to  the  supervision 
of  the  boards  of  directors  of  the 
(ppmpanies  (the  "Boards"),  provides 
each  Fund  with  investment  research, 
advice,  and  supervision,  furnishes  and 
investment  program  for  each  Fimd 
consistent  with  the  investment 
i^bjectives  and  policies  of  the  Fund,  and 
oversees  the  Subadvisers.  The  adviser 
also  administers  each  Fund's  business 
affairs  and  maintains  the  financial  and 
accounting  records  of  each  Fund.  The 
Adviser  comprehensively  reviews  the 
quahfications  of  possible  Subadvisers 
and  thoroughly  analyzes  whether  to  hire 
a  $ubadvi8er.  Each  Subadviser  is 

^timately  approved  by  the  Boards.  The 
'  viser  regularly  evaluates  existing 

1  ibadvisers  under  the  same  standards. 

I  a  these  services,  each  Fund  pays  the 
Iviser  a  fee  based  on  the  Fund's 

l^eiage  net  assets. 

4.  Under  subadvisory  agreements 
between  the  Adviser  and  Subadvisers 
('^Subadvisory  Agreements"),  each 
^^badviser  provides  day-to-day 

I X  irtfolio  management  to  the  Fimd.  The 
J  L  Iviser  pays  the  Subadvisers'  fees  out 
c  I  the  fises  the  Adviser  receives  from  the 
Find. 

is.  Applicants  request  an  order  to 
it  the  Adviser  to  enter  into  and 

iterially  amend  Subadvisory 
ments  without  obtaining 
holder  approval.  The  requested 

ief  will  not  extend  to  a  SulMdviser 
that  is  an  "affiliated  perscm"  (as  defined 
in  section  2(a)(3)  of  the  Act)  of  the 
Company,  the  Adviser,  or  the  Fimds, 
at  ler  than  by  reason  of  serving  as  a 
Si  ibadviser  to  one  or  more  of  Uie  Funds 
(tjl\ffiliated  Subadviser"). 


Applicants'  Legal  Analysis 

1.  Section  15(a)  of  the  Act  provides, 
in  relevant  part,  that  it  is  unlawful  for 
any  person  to  act  as  an  investment 
adviser  to  a  registered  investment 
company  except  under  a  written 
contract  approved  by  a  majority  of  the 
investment  company's  outstanding 
voting  shares.  Rule  18f-2  under  the  Act 
provides  that  each  series  or  class  of 
stock  in  a  series  company  affected  by  a 
matter  must  approve  the  matter  if  the 
Act  requires  shareholder  capital. 

2.  Section  6(c)  of  the  Act  authorizes 
the  Commission  to  exempt  persons  or 
transactions  from  the  provisions  of  the 
Act  to  the  extent  that  the  exemption  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  piuposes 
£airly  intended  by  the  poUdes  and 
provisions  of  the  Act.  Applicants 
believe  that  their  requested  relief  meets 
this  standard  for  the  reasons  discussed 
below. 

3.  Applicants  assert  that  a  Fund's 
investors  rely  on  the  Adviser  to  select 
and  monitor  Subadvisers  best  suited  to 
achieve  the  Fimd's  investment 
objective.  ApplicantsTepresent  that  the 
Adviser  has  substantial  experience  in 
performing  these  functions  for  the 
Companies.  Applicants  submit  that, 
from  the  perspective  of  an  investor,  the 
role  of  the  Subadvisers  is  comparable  to 
that  of  individual  portfoUo  managers 
employed  by  other  investment  company 
advisory  firms.  Applicants  thus  contend 
that,  without  the  requested  relief,  the 
Company  may  be  precluded  from 
promptly  and  effectively  employing 
Subadvisers  best  suited  to  the  needs  of 
the  Funds.  Applicants  also  note  that  the 
Advisory  Agreements  will  remain  fiilly 
subject  to  the  shareholder  approval 
requirements  of  the  Act  and  rules  under 
the  Act. 

Applicants'  Conditions 

AppUcants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Before  a  Fimd  may  rely  on  the 
requested  order,  the  operation  of  the 
Fund  as  described  in  the  application 
will  be  approved  by  the  vote  of  a 
majority  of  the  Fund's  outstanding 
voting  securities,  as  defined  in  the  Act, 
or,  in  the  case  of  a  Future  Fund  whose 
piiblic  shareholders  purchased  shares 
on  the  basis  of  a  prospectus  containing 
the  disclosure  contemplated  by 
condition  2  below,  by  the  initial 
shareholders  before  offering  riuires  of 
that  Fund  to  the  public. 

2.  Each  fund  will  disclose  in  its 
prospectus  the  existence,  substance,  and 
effect  of  any  order  granted  pursuant  to 


the  appUcation.  In  addition,  each  Fund 
will  hold  itself  out  to  the  public  as 
employing  the  management  structure 
described  in  the  appUcation.  The  Fund's 
prospectus  will  prominently  disclose 
that  the  Adviser  has  the  ultimate 
responsibility  to  oversee  Subadvisers 
and  recommend  their  hiring, 
termination,  and  replacement. 

3.  At  all  times,  a  majority  of  each 
Company's  Board  will  be  persons  each 
of  whom  is  not  an  "interested  person" 
of  the  Company  or  the  Adviser  as 
defined  in  section  2(a)(19)  of  the  Act 
("Independent  Directors"),  and  the 
nomination  of  new  or  additional 
Independent  Directors  will  be  at  the 
discretion  of  the  then-existing 
Independent  Directors. 

4.  The  Adviser  will  not  enter  into  a 
Subadvisory  Agreement  with  any 
Affiliated  Subadviser  without  the 
Subad\risory  Agreement,  including  the 
compensation  to  be  paid  under  that 
Agreement,  being  approved  by  the 
shareholders  of  the  applicable  Fund. 

5.  When  a  Subadviser  change  is 
proposed  for  a  Fund  with  an  AffiUated 
Subadviser,  the  Board,  including  a 
majority  of  the  Independent  Directors, 
will  make  a  separate  finding,  reflected 
in  the  Board's  minutes,  that  the  change 
is  in  the  best  interests  of  the  Fimd  and 
its  shareholders  and  does  not  involve  a 
conflict  of  interest  from  which  the 
Adviser  or  the  Affiliated  Subadviser 
derives  an  inappropriate  advantage. 

6.  Within  90  days  of  the  hiring  of  any 
new  Subadviser,  ^areholders  will  be 
furnished  relevant  information  about 
the  new  Subadviser  that  would  be 
contained  in  a  proxy  statement, 
including  any  change  in  such  disclosure 
caused  by  the  addition  of  the  new 
Subadviser.  Each  Fund  will  meet  this 
condition  by  providing  shareholders 
with  an  Information  Statement  meeting 
the  requirements  of  Regulation  14C, 
Schedule  14C,  and  Item  22  of  Schedule 
14A  of  the  Securities  Exchange  Act  of  • 
1934  within  90  days  of  the  hfring  of  the 
Subadviser. 

7.  The  Adviser  will  provide  general 
management  services  to  each  Fund, 
including  overall  supervisory 
responsibility  for  the  general 
management  and  investment  of  each 
Fund's  portfolio,  and,  subject  to  review 
and  approval  by  the  Board,  will:  (i)  set 
the  Fund's  overall  investment  strategies; 
(ii)  select  Subadvisers:  (iii)  monitor  and 
evaluate  the  performances  of 
Subadvisers;  (iv)  ensiue  that  the 
Subadvisers  comply  with  the  Fund's 
investment  objectives,  policies,  and 
restrictions  by,  among  other  things, 
implementing  procedures  reasonably 
designed  to  ensure  compliance;  and  (v) 
allocate  and,  when  appropriate. 
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reallocate  a  Fund's  assets  among 
Subadvisers  when  a  Fund  has  more  than 
one  Subadviser. 

8.  No  trustee,  director,  or  officer  of  a 
Company  or  director  or  officer  of  the 
Adviser  will  own  directly  or  indirectly 
(other  than  through  a  pooled  investment 
vehicle  that  is  not  controlled  by  the 
trustee,  director,  officer)  any  interest  in 
a  Subadviser,  except  for  (i)  ownership  of 
interests  in  the  Adviser  or  any  entity 
that  controls,  is  controlled  by,  or  is 
imder  common  control  with  the 
Adviser;  or  (ii)  ownership  of  less  than 
one  percent  of  the  outstanding  securities 
of  any  class  of  equity  or  debt  of  a 
publicly-traded  company  that  is  either  a 
Subadviser  or  an  entity  that  controls,  is 
controlled  by,  or  is  under  common 
control  with  a  Subadviser. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Maigarel  H.  McFarland. 
Deputy  Secretary. 

(FR  Doc.  98-34257  Filed  12-24-98;  8:45  am] 
■UJNG  CODE  MIO-ei-M 


SECURITIES  AND  EXCHANGE 
COMMSSKM 

[Ral.  No.  IC-23613;  812-10M2] 

Principal  Management  Corporation,  et 
al.;  Notice  of  Appllcalion 

December  21, 1998. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  under 

section  6(c)  of  the  Investment  Company 

Act  of  1940  (the  "Act")  for  an 

exemption  from  section  15(a)  of  the  Act 

and  rule  18f-2  under  the  Act. 

SUMMARY  OF  APPUCATION:  The  order 
would  permit  applicants  to  enter  into 
and  materially  amend  investment 
subadvisory  agreements  without 
obtaining  shareholder  approval. 
APPLICANTS:  Principal  Management 
Corporation  (the  "Adviser"),  Principal 
Variable  Contracts  Fund,  Inc.,  Principal 
Balanced  Fund.  Inc..  Principal  Blue 
CMp  Fund,  Inc.,  Principal  Capital  Value 
Fund,  Inc.,  Principal  Midcap  Fund,  Inc., 
Principal  Growth  Fimd,  Inc..  Principal 
Utilities  Fimd.  Inc.,  Principal 
International  Fund,  Inc.,  Principal  Bond 
Fund,  Inc.,  Principal  Government 
Securities  Income  Fund,  Inc.,  Principal 
High  Yield  Fund,  Inc.,  Principal  Limited 
Term  Bond  Fund,  Inc.,  Principal  Tax- 
Exempt  Bond  Fund,  Inc.,  Principal  Cash 
Management  Fimd,  Inc.,  Principal  Tax- 
Exempt  Cash  Management  Fimd,  Inc.. 
Principal  International  Emerging 
Markets  Fimd.  Inc..  Principal 


International  SmallCap  Fund,  Inc., 
Principal  Real  Estate  Fund,  Inc., 
Principal  SmallCap  Fund,  Inc.,  and 
Principal  Special  Markets  Fund,  Inc. 
(each  a  "Fund"  and  collectively,  the 
"Funds"). 

FILING  DATES:  The  application  was  filed 
on  January  9, 1998.  Applicants  have 
agreed  to  file  an  amendment  during  the 
notice  period,  the  substance  of  which  is 
included  in  this  notice. 
HEARING  OR  NOTIFICATION  OF  HEARMQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  (he  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  15. 1999,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington.  D.C.  20549. 
Applicants.  The  Principal  Financial 
Group,  Des  Moines,  Iowa  50392-0200. 
FOR  FURTHER  INFORMATION  CONTACT:  J. 
Amanda  Machen,  Senior  Counsel,  at 
(202)  942-7120.  or  Christine  Y. 
Greenlees,  Branch  Chief,  at  (202)  942- 
0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549 
(tel.  202-942-8090). 

Applicants'  R/qiresentattons 

1.  The  Funds,  each  a  Maryland 
corporation,  are  registered  under  the  Act 
as  open-end  management  investment 
companies.  Shares  of  certain  Funds  are 
sold  exclusively  to  Principal  Life 
Insurance  Company  ("Principal  Life"), 
its  affiliated  insurance  companies  and 
their  separate  accounts  established  in 
connection  with  variable  insurance 
products.  Currently,  all  but  two  of  the 
Funds  have  one  portfolio  ("POTtfolio"): 
the  remaining  two  Funds,  Principal 
Variable  Contracts  Fund,  Inc. 
("Principal  Variable")  and  Principal 
Special  Markets  Fund,  Inc.,  are  series 
funds,  Math  nineteen  and  four 
Portfolios,  respectively.  On  May  1, 1998, 
Principal  Variable  began  offering  shares 


of  eight  of  its  Portfolios  ("New 
Portfolios")  to  the  public* 

2.  The  Adviser,  registered  under  the 
Investment  Advisers  Act  of  1940 
("Advisers  Act")  and  an  indirect 
wholly-owned  subsidiary  of  Principal 
Life,  serves  as  the  investment  adviser  for 
each  of  the  Funds.  The  Adviser  provides 
investment  advisory  services  and 
corporate  and  administrative  services  to 
the  Funds  under  a  management 
agreement  with  each  Fund  (collectively, 
the  "Management  Agreements").  Under 
the  Management  Agreements,  the 
Adviser  recommends  the  hiring  or  firing 
of  sub-advisers  ("Managers")  to  the 
respective  Fund's  board  of  directors 
("Board").  In  addition,  the  Adviser 
monitors  the  performance  of  each 
Manager  and  may  reallocate  a  Portfolio's 
assets  among  Managers.  Each  Manager 
recommended  by  the  Adviser  is 
approved  by  the  applicable  Fund's 
Board,  including  a  majority  of  the 
directors  who  are  not  "interested 
persons,"  as  defined  in  section  2(a)(19) 
of  the  Act,  of  the  Fund  ("Independent 
Directors").  Each  Fund  pays  the  Adviser 
a  fee  for  its  services  based  on  the  Fund's 
average  daily  net  assets. 

3.  The  Adviser  has  entered  into 
subadvisory  agreements  ("Subadvisory 
Agreements")  with  six  Managers,  each 
of  which  is  registered  as  an  investment 
adviser  under  the  Advisers  Act.  One  of 
the  Managers,  Invista,  is  an  affiliate  of 
the  Adviser.  Currently,  six  Funds  and 
four  Portfolios  of  Principal  Variable  are 
advised  by  the  Adviser  and  fourteen 
Funds  and  fifteen  Portfolios  of  Principal 
Variable  each  are  advised  by  one 
Manager.  Subject  to  general  supervision 
by  the  Adviser  and  the  Board  of  each 
Fund,  each  Manager  makes  the 
investment  decisions  for  the  Portfolio  it 
advises.  The  Managers  are  concerned 
only  with  selection  of  portfolio 
investments  in  accordance  with  the 
Portfolio's  investment  objectives  and 
policies.  The  Managers  have  no  broader 
supervisory,  management,  or 
administrative  responsibilities  with 
respect  to  the  Portfolio.  The  Adviser 
pays  the  Mangers'  fees  out  of  the  fees 
the  Adviser  receives  from  each  Fund. 

4.  Applicants  request  an  order  to 
permit  the  Adviser  to  enter  into  and 
materially  amend  Subadvisory 
Agreements  without  obtaining 


>  Tlw  New  PortfoliM  are  the  MicroCap  Account. 
MidCap  Growth  Account,  SmallCap  Growth 
Account,  SmallCap  Value  Account,  International 
SmallCap  Account,  Real  Estate  Account,  SmallCap 
Account,  and  UtilitiM  Account.  Applicants  state 
that  since  the  effective  date  of  Principal  Variable's 
post.«f!ective  amendment  to  its  regi^ration 
statement  adding  the  New  Portfolios,  the  New 
Portfolio*  have  described  in  their  prospectuses  the 
substance  and  effoct  of  the  requested  ordw. 
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iihareholder  approval.^  The  requested 
]  -^lief  will  not  extend  to  a  Subadvisory 
.  Agreement  with  a  Manager  that  is  an 
'affiliated  person"  (as  defined  in 
I  lection  2(a)(3)  of  the  Act)  of  either  the 
'.  -jund  or  the  Adviser  other  than  by 
]  "^ason  of  serving  aa  a  Manager  to  one  or 
:  i^ore  of  the  Funds  or  Portfolios 

TAffiliated  Manager").^ 
I 
.  Applicants'  Legal  Analysis 

1.  Section  15(a)  of  the  Act  makes  it 
1  olawful  for  any  person  to  act  as  an 
:  nvestment  adviser  to  a  registered 
:  nvestment  company  except  pursuant  to 
written  contract  that  has  been 
proved  by  a  majority  of  the 
vestment  company's  outstanding 

g  seciuities.  Rule.l8f-2  under  the 
ict  provides  that  each  series  or  class  of 
ock  in  a  series  company  affected  by  a 
atter  must  approve  the  matter  if  the 
Act  requires  sbareholder  approval. 
j :  2.  Section  6(c)  of  the  Act  authorizes 
tike  SEC  to  exempt  persons  or 
transactions  &Y>m  the  provisions  of  the 
.ct  to  the  extent  that  die  exemption  is 
essary  or  appropriate  in  the  public 
terest  and  consistent  with  the 
itection  of  investors  and  the  purposes 
ly  intended  by  the  policy  and 
'Visions  of  the  Act.  Applicants 
[uest  relief  imder  section  6(c)  from 
ion  15(a)  of  the  Act  and  rule  18f-2 
der  the  Act.  For  the  reasons  discussed 
ilow,  applicants  state  that  the 
guested  relief  meets  the  standard  of 
on  6(c). 
3..  Applicants  assert  that  the  Funds' 
vestors  rely  on  the  Adviser  to  select 
monitor  Managers  best  suited  to 
ieve  a  Portfolio's  investment 
(Objective.  Part  of  that  investor's 
investment  decision,  applicants  argue, 
ijs  a  decision  to  have  the  selection  of 
Managers  made  by  a  professional 
management  organization,  such  as  the 
Adviser.  Applicants  submit  that,  from 
tbe  perspective  of  the  investor,  the  role 
the  Manager  is  comparable  to  that  of 
e  individual  portfolio  managers 
mployed  by  other  investment  advisory 


The  term  "sfaaraholder"  includM  variable  life 
id  annuity  contract  owner*  having  the  voting 
ierest  in  a  separate  account  for  which  the 
portfolio  serve*  as  a  funding  medium. 

'  Applicants  also  request  relief  for  (a)  any  series 
of  the  Funds  organized  in  the  future;  and  (b)  all 
registered  open-end  management  investment 
ocanpanies,  including  those  that  serve  as  funding 
wefaicle*  for  variable  insurance  products  oftered  by 
Principal  Life  and  its  affiliates,  that  in  the  future  are 
(i)  advised  by  the  Adviser  or  any  entity  controlling, 
oontrolled  by,  or  under  common  control  (a*  defined 
in  section  2(a)(9)  of  the  Act)  with  the  Adviser,  (ii) 
use  the  manager  of  manager*'  strategy  a*  de*cribed 
ih  the  application,  and  (iii)  comply  with  the  term* 
and  conditions  contained  in  the  application 
("Future  Funds").  All  existing  investment 
companies  that  currently  intend  to  rely  on  the  order 
hanre  been  named  a*  applicant*. 


firms.  Applicants  thus  contend  that, 
without  the  requested  relief,  each  Fund 
may  be  precluded  from  promptly 
employing  Managers  best  suited  to  the 
needs  of  the  Funds.  AppUcants  also 
note  that  the  Management  Agreements 
Mdll  remain  fully  subject  to  the 
requirements  of  section  15  of  the  Act 
and  rule  18f-2  under  the  Act,  including 
the  requirements  for  shareholder 
approval. 

Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  The  Adviser  will  not  enter  into  a 
Subadvisory  Agreement  with  any 
Affiliated  Manager  without  that 
agreement,  including  the  compensation 
to  be  paid  under  it,  bising  approved  by 
the  shareholders  of  the  applicable 
Portfolio  or,  in  the  case  of  the  insurance- 
related  Funds,  by  the  contract  owners 
with  assets  allocated  to  any  registered 
separate  accoimt  for  which  that 
Portfolio  serves  as  a  funding  medium. 

2.  At  all  times,  a  majority  of  the  Board 
of  each  Fund  will  continue  to  be 
Independent  Directors,  and  the 
nomination  of  new  or  additional 
Independent  Directors  will  be  at  the 
discretion  of  the  then-existing 
Independent  Directors. 

3.  when  a  Manager  change  is 
proposed  for  a  Portfolio  with  an 
Affiliated  Manager,  the  Fimd's  Board, 
including  a  majority  of  the  Independent 
Directors,  will  make  a  separate  finding, 
reflected  in  the  Fund's  Board  minutes, 
that  the  change  is  in  the  best  interests 
of  the  Portfolio  and  its  shareholders  or, 
in  the  case  of  an  insurance-related 
Fund,  by  the  contract  owners  with 
assets  aUocated  to  any  registered 
separate  accoimt  for  whidi  that 
Portfolio  serves  as  a  funding  mediimi, 
and  does  not  involve  a  conflict  of 
interest  from  which  the  Adviser  or  the 
Affiliated  Manager  derives  an 
inappropriate  advantage. 

4.  Before  a  Fund  may  rely  on  the 
requested  order  as  to  any  Portfolio,  the 
operation  of  that  Portfolio  in  the  manner 
described  in  the  application  will  be 
approved  by  a  majority  of  its 
outstanding  voting  securities,  as  defined 
in  the  Act  (or,  in  the  case  of  the 
insurance-related  Funds,  pursuant  to 
voting  instructions  provided  by  contract 
owners  with  assets  allocated  to  any 
registered  separate  accoimt  for  which 
such  Portfolio  serves  as  a  funding 
medium).  Before  a  Future  Fund  diat 
does  not  presently  have  an  effective 
registration  statement  may  rely  on  the 
order  requested  in  the  application,  the 
operation  of  the  Future  Fund  in  the 
manner  described  in  the  application 


will  be  approved  by  its  initial 
shareholder  before  shares  of  such  Future 
Fund  are  made  available  to  the  public. 

5.  The  Adviser  will  provide  general 
management  services  to  the  Funds  and 
their  Portfolios,  including  overall 
supervisory  responsibility  for  the 
general  management  and  investment  of 
each  Portfolio's  securities  portfolio  and, 
subject  to  review  and  approval  by  the 
applicable  Fimd's  Board,  will  (i)  set  the 
Portfolio's  overall  investment  strategies: 
(ii)  recommend  and  select  Managers; 
(iii)  when  appropriate,  allocate  and 
reallocate  the  Portfolio's  assets  among 
multiple  Managers;  (iv)  monitor  and 
evaluate  the  performance  of  Managers; 
and  (v)  implement  procedures 
reasonably  designed  to  ensure  that  the 
Managers  comply  with  the  Portfolio's 
investment  object ves,  policies,  and 
restrictions. 

6.  Within  90  days  of  the  hiring  of  any 
new  Manager,  sharehc^ers  will  be 
furnished  with  all  information  about  the 
new  Manager  that  would  be  included  in 
a  proxy  statement.  The  Adviser  will 
meet  this  condition  by  providing  to 
shareholders  an  information  statement 
meeting  the  requirements  of  Regulation 
14C,  Schedule  14C,  and  Item  22  of 
Schedule  14A  under  the  Securities 
Exchange  Act  of  1934.  The  applicable 
Fund  Mrill  ensure  that  the  information 
statement  is  furnished  to  contract 
owners  writh  assets  allocated  to  any 
registered  separate  account  for  which 
the  Fund  serves  as  a  funding  medium. 

7.  A  Fund  will  disclose  in  its 
prospectus  the  existence,  substance,  and 
effect  of  any  order  granted  pursuant  to 
the  application.  In  addition,  the  Fund 
will  hold  itself  out  to  the  public  as 
employing  the  "Manager  of  Managers 
Strategy"  described  in  the  application. 
The  prospectus  relating  to  the  Fund  will 
prominently  disclose  that  the  Adviser 
has  ultimate  responsibility  for  the 
investment  performance  of  each 
Portfolio  employing  subadvisers  due  to 
the  Adviser's  responsibility  to  oversee 
the  Managers  and  recommend  their 
hiring,  termination,  and  replacement. 

8.  No  director  or  officer  of  a  Fund  or 
director  or  officer  of  the  Adviser  will 
own  directiy  or  indirectly  (other  than 
through  a  pooled  investment  vehicle 
that  is  not  controlled  by  that  director  or 
officer)  any  interest  in  a  Manager  except 
for  (i)  ownership  of  interests  in  the 
Adviser  or  any  entity  that  controls,  is 
controlled  by,  or  is  under  common 
control  with  the  Adviser;  or  (ii) 
ownership  of  less  than  1%  of  the 
outstanding  securities  of  any  class  of 
equity  or  debt  of  a  publicl-y-traded 
company  that  is  either  a  Manager  or  an 
entity  that  controls,  is  controlled  by  or 
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is  under  common  control  with  a 
Manager. 

Fat  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margant  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  98-34256  Filed  12-24-98;  8:45  am] 
MLUNQ  COOC  W10-«1-«i 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(RalMM  Na  36-20956] 

HIings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  amended 
fAcf) 

December  18, 1998. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
applications(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  simmiarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  is/are  available  for 
public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
January  13, 1999.  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a 
copy  on  the  relevant  apphcant(s)  and/or 
declarants(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  should 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  January  13, 1999,  the 
application(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

Interstate  Energy  Corporation 

(70-9401] 

Interstate  Energy  Corporation 
("Interstate"),  222  West  Washington 
Avenue,  Madison,  Wisconsin  53703- 
0192,  a  registered  holding  company,  has 
filed  an  appUcation-declaration  under 
sections  6(a),  7, 9(a),  10  and  12(c)  of  the 
Act,  and  rules  42, 46  and  54  under  the 
Act. 

Interstate  proposes  to  adopt  a 
stockholder  rights  plan  ("Plan")  and  to 


enter  into  a  rights  agreement 
("Agreement").  Under  the  Plan. 
Interstate's  board  of  directors  ("Board") 
proposes  to  declare  a  dividend  of  one 
right  ("Right")  for  each  outstanding 
share  of  Interstate  common  stock,  $.01 
par  value  ("Common  Stock").  The 
dividend  will  be  payable  to 
stockholders  of  record  on  a  record  date 
yet  to  be  determined.  Each  Right  would 
entitle  the  holder  to  purchase  one-half 
of  a  share  of  Common  Stock  at  a  price 
of  $47.50  per  one-half  share  of  Common 
Stock,  subject  to  adjustment  ("Purchase 
Price"). 

The  Rights  may  not  be  exercised  imtil 
the  "Distribution  Date,"  which  is 
defined  in  the  Agreement  as  the  earlier 
of  two  dates.  The  first  is  ten  days  after 
the  first  public  announcement  that  any 
person,  group  or  other  entity  ("Person") 
has  acquired,  or  obtained  the  right  to 
acquire  or  to  vote,  beneficial  ownership 
of  15%  or  more  of  Common  Stock  (sudi 
Person,  an  "Acquiring  Person"  and  such 
event,  an  "Acquisition  Event").  The 
second  is  ten  business  days  (imless 
extended  by  the  Board)  after  any  Person 
has  commenced,  or  annoimced  an 
intention  to  commence  a  tender  or 
exchange  offer  which  would,  upon  its 
consummation,  result  in  the  Person 
becoming  an  Acquiring  Person. 

After  tne  Distribution  Date,  each  Right 
holder  may  exercise  a  Right,  upon 
payment  of  the  Purchase  Price,  to 
receive  Common  Stock  (or,  in  certain 
circumstances,  cash,  property,  other 
Interstate  securities  or  a  reduction  in  the 
Purchase  Price)  having  a  value  equal  to 
two  times  the  Pmtdiase  Price.  Under 
certain  circumstances  where  Interstate 
is  acquired  in  a  business  combination 
transaction  with,  or  fifty  percent  or 
more  of  its  assets  or  earning  power  is 
sold  or  transferred  to,  another  company 
("Acquiring  Company"),  exercise  of  a 
Right  at  the  Purchase  Price  will  entitle 
its  holder  to  receive  common  stock  of 
the  Acquiring  Company  also  having  a 
value  equal  to  twice  the  Ptuchase  Price. 
Rights  bienefidally  owned  by  any 
Acquiring  Person  will  be  niUl  and  void. 

Tne  Purchase  Price,  the  niunber  of 
shares  of  Common  Stock  covered  by 
each  Right  and  the  nimiber  of  Rights 
outstanding  are  subject  to  adjustment 
fit>m  time  to  time  to  prevent  dilution. 
With  certain  exceptions,  no  adjustment 
in  the  Purchase  Price  will  be  required 
until  cumulative  adjustments  require  an 
adjustment  of  at  least  one  percent  in  the 
Purchase  Price. 

The  Agreement  may  be  amended  prior 
to  the  Distribution  Date  by  Interstate 
without  the  consent  of  the  holders  of 
Common  Stock.  After  the  Distribution 
Date,  Interstate  generally  may  amend 
the  Agreement  to  correct  ambigtiities  or 


defective  provisions  consistent  with  the 
interests  of  holders,  to  shorten  or 
lengthen  any  time  period  in  the 
Agreement  or  to  otherwise  change  or 
add  to  the  provisions  of  the  Agreement, 
so  long  as  Uie  change  or  addition  does 
not  adversely  affect  the  Rights  holders 
(other  than  an  Acquiring  Person). 

At  any  time  after  any  Person  becomes 
an  Acquiring  Person  and  before  any 
Person  (not  including,  among  others. 
Interstate  or  any  of  its  subsidiaries) 
acquired,  or  obtained  the  right  to 
acquire  or  to  vote,  beneficial  ownership 
of  fifty  percent  or  more  of  the 
outstanding  shares  of  Common  Stock, 
the  Board  may  exchange  the  Rights 
(other  than  Rights  owned  by  an 
Acquiring  Person),  in  whole  or  in  part, 
at  an  exchange  ratio  of  one  Common 
Share  per  Ri^t,  subject  to  adjustment. 

Interstate  may  redeem  all  of  the  Rights 
at  a  redemption  price  of  $.001  per  Right, 
subject  to  adjustment  ("Redemption 
Price"),  at  any  time  prior  to  the  date  that 
any  Person  has  become  an  Acquiring 
Person.  Immediately  following 
Interstate's  public  notice  of  an  action  by 
the  Board  Interstate  ordering  the 
redemption  of  the  Rights  or  the 
exchange  of  any  of  the  Rights,  the  right 
to  exercise  the  Rights  will  terminate  and 
a  Rights  holder  will  be  entitled  only  to 
receive  the  Redemption  Price  or 
exchanged  shares  of  Common  Stock,  as 
the  case  may  be. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  98-34205  Filed  12-24-98;  8:45  am] 
BILUNQ  CODE  W10-01-M 


SECURUiES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40809;  File  No.  SR-Amex- 
98-34] 

Self-Regulatory  Oiganizationa;  Notica 
of  Filing  of  Proposed  Rule  Change  by 
the  American  Stock  Exchange  LLC 
Relating  to  Listing  and  Trading  of 
Shares  of  the  Nasdaq-100  Trust 

December  18, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on 
September  21, 1998,  the  American  Stock 
Exchange  LLC  ("Amex"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  n,  and  III  below. 


1 15  U.S.C.  78»(b)(l). 
» 17  CFR  240.19b-«. 
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«  lich  Items  have  been  prepared  by  the 
81 1  f-regnlatoiy  oiiganization.  On 
Diacember  16, 1998,  the  Exchange 
submitted  to  the  Commission 
Amendments  No.  1  and  2  to  the 
pH>posed  rule  change.^  The  Conmussion 
id  t)ublishing  this  notice  to  solicit 
co^nments  on  the  proposed  rule  change 
a$iamended  from  interested  persons. 

L  Self-ReguIatOTy  Oiganizatkm's 
Statement  of  the  Tenns  of  Substance  of 
I  Proposed  Rule  Qiange 

le  Amex  proposes  to  list  and  trade 
sr  Amex  Rules  1000  et  seq.,  Nasdaq- 
~  Shares,  units  of  beneficial  interest 
le  Nasdaq-100*  Trust  The  text  of 
I  proposed  rule  change  is  available  at 

tb^  Office  of  the  Secretary,  Amex  and  at 

'i#  Commission. 

Self-Regulatory  Oiganization's 
itement  of  the  Puipose  i^.  and 
tntory  Basis  for,  tlie  Piv^osed  Rule 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
tha  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  siunmaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
siftnificant  aspects  of  such  statements. 


Aj.  ISelf-Regulatory  Organization 's 
Swtement  of  the  Purpose  of.  and 
^^tutory  Basis  for.  tiie  Proposed  Rule 
Change 

lj|*urpo8e 

On  December  11. 1992.*  the 
C^pnmission  approved  Amex  Rules  1000 
el  keq.  to  accommodate  trading  on  the 
E^(f±ange  of  Portfolio  Depositary 
W>fceipts  ("PDRs"«0.  securities  which 
robresent  interests  in  a  unit  investment 
trust  ("Trust")  operating  on  an  open-end 
basis  and  that  hold  a  portfolio  of 
seourities.'  Each  Trust  is  intended  to 


*  The  Exchange  filed  Amendment  No.  1  to  the 
■1  pn^xMal  to  derify  the  nature  and  operation 

lie  Nasdaq-lOO  Tnut  ahan*  ("Amendment  No. 
1  See  Latter  from  Geraldine  M.  Brindisi,  Vice 
4ident  and  Corporate  Sacretaiy.  Amex,  to 
»l  Walinakaa.  Market  ReguUtion. 
•ion,  dated  December  16, 19Se.  In 
adment  No.  2,  the  Exchange  diacuiaas  the  basi* 
fof  the  mandatary  termination  date  of  the  TnuL 
("^Vinendment  No.  2").  See  Letter  from  Milce 
Cwklier,  Aaeociate  General  Counjel,  Legal  and 
RiUilatory  Policy.  Amex,  to  Hongstnh  Tran.  Staff 
Atramey,  Market  Regulation,  Commission,  dated 
DcloMnber  16, 1996. 

*  See  Securities  Exchange  Act  Release  No.  31591 
(DMamber  11. 1992),  57  FR  60253  (December  18, 
19  )^)("SPims  Order"). 

"  *'PDRs"  is  a  service  mark  of  Pm  Services  LLC, 
a  « r  loUy-owned  subsidiary  of  the  K««-hangf 


provide  investors  with  an  instrument 
that  closely  tracks  the  underlying 
securities  portfolio,  that  trades  luie  a 
share  of  common  stock,  and  that  pays  to 
PDR  holders  periodic  dividends 
proportionate  to  those  paid  with  respect 
to  the  underlying  portfolio  of  securities, 
less  certain  expenses,  as  described  in 
the  applicable  Trust  prospectus.  The 
first  Trust  to  be  formed  in  connection 
with  the  issuance  of  PDRs  was  based  on 
the  Standard  k  Poor's  500  Index  ("S&P 
500  Index"),  known  as  Standard  ft 
Poor's  Depositary  Receipts*  ("SPDRs"), 
which  have  been  trading  on  the 
Exchange  since  January  29, 1993."  In 
1995,  the  Commission  approved  Amex's 
listing  and  trading  of  PDRs  based  on  the 
Standard  ft  Poor's  MidCap  400  IndexTM 
("MidCap  SPDRs").7  In  January  1998, 
the  Commission  approved  the  listing 
and  trading  of  PDRs  based  on  the  Dow 
Jones  Industrial  Average  '^ 
("DIAMONDS")." 

The  Exchange  now  proposes  to  list 
and  trade  under  Rules  1000  et  seq. 
Nasdaq-lOO  Shares  (referred  to  herein  as 
"Trust  shares"),  units  of  beneficial 
interest  in  the  Nasdaq-lCX)  Trust,  Series 
1,  a  unit  investment  trust  based  on  the 
Nasdaq-lOO  ^dex*  ("Nasdaq-lOO 
Trust"  or  "Trust").*  The  Trust  Sponsor, 
Investment  Product  Services,  Inc., 
which  is  wholly-owned  by  The  Nasdaq 
Stock  Market.  Inc.  ("Nasdaq").  wiU 
enter  into  a  trust  agreement  with  The 


•  See  SPDRs,  Order,  supra  note  4. 

'  See  Securities  Kxrhange  Act  Release  No.  35534 
(March  24, 1995),  00  FR  16686  (March  31. 1995) 
("MidCap  SPDRs  Order").  "Standard  k  Poor's  500." 
"Standard  a  Poor's  MidCap  400  Index,"  "Standard 
a  Poor's  Depositary  Receipts,"*  "SPDRs,"  • 
"Standard  a  Poor's  MidCap  400  Depositary 
Receipu"  and  "MidCap  SPDRs"  are  trademarks  of 
The  McGraw-Hill  Companies.  Inc  and  are  being 
used  by  the  Kxrhange  and  the  Sponsor  under 
licenM  among  Standard  k  Poor's,  a  division  of  The 
McGraw-Hill  Companies,  Jnc.,  the  Exchange  and 
the  Sponsor.  "SPCKs"  and  "MidCap  SPDRs"  are 
not  sponsored,  endorsed,  sold,  or  promoted  by  SaP, 
and  Sap  makes  no  representation  regarding  the 
adviaability  of  investing  in  SPDRs  or  MidCap 
SPDRs. 

•  See  Securities  Exchange  Act  Release  No.  39525 
Oanuary  8, 1908)  63  FR  2438  (January  15, 1998) 
("DIAMONDS  Order").  "Dow  Jones  Industrial 
Average."  »»*  "DJL\,"»«  "Dow  Jones"  »"  and 
"DIAMONDS"  are  each  trademarks  and  service 
marks  of  Dow  Jonas  a  Company,  Inc  ("Dow  Jonas") 
and  have  been  licensed  for  use  for  certain  purposes 
by  the  Kxrhange  and  the  Sponsor.  IXAMCWDS  are 
not  ^wnsored,  endorsed,  M>ld  or  promoted  by  Dow 
Jones,  and  Dow  Jones  makes  no  refwesentation 
regarding  the  advisability  of  investing  in  such 
product  The  Sponsor  for  the  SPm.  MidCap  SPDR. 
and  CHAMONDS  Trust  U  PIW  Services  LLC 

•The  "Nasdaq-lOO  Index,"*  "Nasdaq-lOO,"* 
"Nasdaq,"*  and  "The  NaMlaq  Stock  Market"*  are 
trademarks  of  Nasdaq  and  have  been  licensed  for 
use  for  certain  purposes  by  Investment  Product 
Services.  Inc  pursuant  to  a  License  Agreement  writh 
Nasdaq.  The  specific  name  of  the  Trust  and  units 
of  beneficial  interest  baaed  on  the  Nasdaq-lOO  Indax 
is  subject  to  change  and  any  such  change  will  be 
filed  Mdth  the  Commisaion  as  an  amendment  hereto. 


Bank  of  New  York  as  trustee  (the 
"Trustee")  in  accordance  with  Section 
26  of  the  Investment  Company  Act  of 
1940.10  A  distributor  will  act  as 
imderwriter  of  the  Nasdaq-lOO  Trust  on 
an  agency  basis.  All  orders  to  create 
Trust  shares  in  Creation  Unit  size 
aggregations  must  be  plaoml  with  the 
distributor,  and  it  will  be  the 
responsibility  of  the  distributor  to 
transmit  such  orders  to  the  Trustee.  The 
distributor  is  a  registered  broker-dealer 
and  a  member  of  the  National 
Association  of  Securities  Dealers,  Inc. 

The  Nasdaq-lOO  Indej^  ".  The 
Nasdaq-lOO*  ("hidex")  constitutes  a 
broadly  diversified  segment  of  the 
largest  and  most  actively  traded 
securities  listed  on  the  Nasdaq  Stock 
Maiicet  Additionally,  the  Index  has 
achieved  wide  acceptance  by  both 
investors  and  market  professionals. 
Specifically,  the  Index  is  composed  of 
100  of  the  largest  and  most  actively 
traded  non-financial  companies  listed 
on  the  Nasdaq  National  Market  tier  of 
the  Nasdaq  Stock  Market 

The  Index  was  first  published  in 
January  1985,  and  includes  companies 
across  a  variety  of  major  industry 
groups.  The  major  industry  groups 
covered  in  the  Index  are:  computer  and 
office  equipmoit,  computer  and 
software/services,  teleccnnmunications, 
retail-wholesale  trade,  biotechnology, 
services,  health  care,  manufacturing, 
and  transportation.  The  five  largest 
companies  represented  in  the  Index  as 
of  December  14, 1998  are  as  follows: 
Microsoft  Corporation,  Intel 
Corporation,  Cisco  Systenu  Inc.,  Dell 


'•An  Application  for  Orders  pursuant  to  Section 
6(c)  of  the  Investment  Company  Act  of  1940  ("1940 
Act")  has  been  filed  with  respect  to  the  Trust  (the 
"Application").  In  the  interest  of  fsciliuting 
secondary  market  transactioiu  in  Trust  sl>ares,  the 
Application  seeks,  among  other  things,  an  order  (1) 
permitting  secondary  market  transactions  in  Trust 
shares  at  negotiated  prices  rather  than  at  a  currant 
public  ofbring  price  described  in  the  prospectus 
and  based  on  currant  net  asset  value  a*  required  by 
Section  22(d)  of  the  1940  Act  and  Rule  22c-l 
thereunder  and  (2)  permitting  the  sale  of  Trust 
shares  to  purchasers  in  the  secondary  market 
unaccompanied  by  a  prospectus,  when  prospectus 
delivery  is  not  required  by  Section  4(3)  of  the 
Securities  Act  of  1933  but  may  be  required 
according  to  Section  24(d)  of  the  1940  Act  for 
redeemable  securities  issued  by  a  unit  investment 
trust  In  addition  a  registration  statement  on  Form 
S-6,  including  a  preliminary  prospectus  for  the 
Trust  (No.  333-61001),  has  been  filed  with  the 
Commission.  These  exemptions,  if  granted,  will 
permit  individual  Trust  shares  to  be  traded  in 
secondary  market  transactions  similar  to  a  closed 
end  investment  company.  Both  the  Application  and 
the  registration  statement  provide  additional  detail 
relating  to  a  number  of  the  procedures  referenced 
in  SR-Amex-98-34. 

"The  description  of  the  Nasdaq-lOO  Index  herein 
as  well  as  discussion  of  eligibility  criteria,  annual 
ranking  review,  ongoing  index  administration,  and 
Indax  rebalancing  ars  based  on  materials  prepared 
by  The  Nasdaq  Stock  Market 


Computer  Corporation  and  MCI 
WORLDCOM,  Inc.  Current  information 
regarding  the  market  value  of  the  Index 
is  available  from  Nasdaq  as  well  as 
numerous  market  information  services. 
The  index  is  determined,  composed, 
and  calculated  by  Nasdaq  without 
regard  to  the  Trust. 

At  any  moment  in  time,  the  value  of 
the  Index  equals  the  aggregate  value  of 
the  then-current  Index  share  weights 
(described  below)  of  each  of  the 
component  100  securities  in  the  Index 
(the  "Index  Seciu-ities")  multiplied  by 
each  such  security's  respective  last  sale 
price  on  the  Nasdaq  Stock  Market,  and 
divided  by  a  scaling  factor  (the 
"divisor")  which  becomes  the  basis  for 
the  reported  Index  value.  The  divisor 
serves  the  purpose  of  scaling  such 
aggregate  value  (otherwise  in  the 
hundreds  of  billions)  to  a  lower  order  of 
magnitude  which  is  more  desirable  for 
index  reporting  purposes.^^ 

The  Index  share  weights  of  the 
component  seciuities  of  the  Index  at  any 
time  are  based  upon  the  total  shares 
outstanding  in  each  of  the  100  Index 
Securities  and  will  be  additionally 
subject  (prior  to  the  issuance  of  Trust 
shares)  to  rebalancing  to  ensure  that  the 
relative  weighting  of  the  Index 
Securities  continues  to  meet  minimum 
pre-established  requirements  for  a 
diversified  portfolio  (see  "Rebalancing 
of  the  Index").  Accordingly,  each  Index 
Seciuity's  influence  on  the  value  of  the 
Index  is  directly  proportional  to  the 
value  of  its  Index  share  weight.  At  any 
time  at  which  the  composition  and/or 
Index  share  weights  are  adjusted  as 
described  herein,  a  new  divisor  will  be 
determined  and  become  effective  so  as 
to  ofiiset  the  change  in  aggregate  value 
of  the  Index  Seciirities  in  order  to 
ensure  the  continuity  of  the  value  of  the 
Index  in  connection  with  such 
adjustment. 

Index  security  eligibility  criteria  and 
annual  ranking  review.  To  be  eligible  for 
inclusion  in  the  Index,  a  security  must 
be  traded  on  the  Nasdaq  National 
Market  tier  of  the  Nasdaq  Stock  Market 
and  meet  the  following  criteria: 

•  The  security  must  be  of  a  non- 
financial  company; 

•  Only  one  class  of  security  per  issuer 
is  allowed: 

•  The  security  may  not  be  issued  by 
an  issuer  ainently  in  bankruptcy 
proceedings; 


"Far  example,  on  November  12, 1998,  the 
aggregate  value  of  the  then<uiTent  Index  share 
weights  of  each  of  the  Index  Securities  multiplied 
by  their  respective  last  sale  price  on  the  Nasdaq 
Stock  Market  was  $1,218,098,456,568,  the  divisor 
was  830,593,408,  and  the  reported  Index  value  was 
1,466.54. 


•  The  security  must  have  average 
daily  trading  volume  of  at  least  100,000 
shares  per  day; 

•  The  security  must  have  "seasoned" 
on  the  Nasdaq  Stock  Market  or  another 
recognized  market  (generally,  a 
company  is  considered  to  be  seasoned 
by  Nasdaq  if  it  has  been  listed  on  a 
market  for  at  last  two  years;  in  the  case 
of  spin-offs,  the  operating  history  of  the 
spin-off  will  be  considered); 

•  If  a  security  would  otherwise 
quaUfy  to  be  in  the  top  25%  of  the 
issuers  included  in  the  Index  by  market 
capitalization,  the  "seasoning"  criteria 
would  not  apply;  and 

•  If  the  security  is  of  a  foreign  issuer, 
the  company  must  have  a  worldwide 
market  value  of  at  least  $10  billion,  a 
U.S.  market  value  of  at  least  $4  billion, 
and  average  trading  volume  on  the 
Nasdaq  Stock  Market  of  at  least  200,000 
shares  per  day;  in  addition,  foreign 
securities  must  be  eligible  for  listed 
options  trading. 

The  Index  Securities  are  evaluated 
annually  based  on  market  data  as  of  the 
end  of  October  as  follows  (such 
evaluation  is  referred  to  herein  as  the 
"Aimual  Ranking  Review").  Securities 
listed  on  the  Nasdaq  Stock  Market 
which  meet  the  above  eligibility  criteria 
are  ranked  by  market  value  as  of  the  end 
of  October.  Index-eligible  securities 
which  are  already  in  the  Index  and 
which  are  in  the  top  150  eligible 
securities  (based  on  market  value)  are 
retained  in  the  Index  provided  that  such 
security  was  ranked  in  the  top  100 
eligible  securities  as  of  the  previous 
year's  annual  review.  Securities  not 
meeting  such  criteria  are  replaced.  The 
replacement  securities  chosen  are  those 
Index-eligible  securities  not  currently  in 
the  Index  which  have  the  largest  market 
capitalization.  The  list  of  annual 
additions  and  deletions  is  publicly 
announced  via  a  press  release  in  the 
early  part  of  December.  Replacements 
are  made  effective  after  the  close  of 
trading  on  the  third  Friday  in  December. 
Moreover,  if  at  any  time  during  the  year 
an  Index  Security  is  no  longer  traded  on 
the  Nasdaq  Stock  Market,  or  is 
otherwise  determined  by  Nasdaq  to 
become  ineligible  for  continued 
inclusion  in  the  Index,  the  security  will 
be  replaced  with  the  largest  market 
capitalization  security  not  currently  in 
the  Index  and  meeting  the  Index 
eli^bility  criteria  listed  above. 

Ongoing  index  administration.  In 
addition  to  the  Annual  Ranking  Review, 
the  securities  in  the  Index  are  monitored 
every  day  by  Nasdaq  with  respect  to 
changes  in  total  shares  outstanding 
arising  from  secondary  offerings,  stock 
repurchases,  conversions,  or  other 
corporate  actions.  Periodically 


(typically,  several  times  per  quarter), 
Nasdaq  may  determine  that  total  shares 
outstanding  have  changed  in  one  or 
more  Index  Securities  as  a  result  of  such 
events  and  Nasdaq  has  adopted  the 
following  quarterly  scheduled  weight 
adjustment  procedures  with  respect  to 
such  changes.  If  the  change  in  total 
shares  outstanding  arising  fit>m  such 
corporate  action  is  greater  than  or  equal 
to  5.0%,  such  change  is  ordinarily  made 
to  the  Index  on  the  evening  prior  to  the 
effective  date  of  such  corporate  action. 
Otherwise,  if  the  change  in  total  shares 
outstanding  is  less  than  5.0%,  then  all 
such  changes  are  accumulated  and 
made  effective  at  one  time  on  a 
quarterly  basis  after  the  close  of  trading 
on  the  third  Friday  in  each  of  March, 
June,  September,  and  December.  In 
either  case,  the  Index  Share  weights  for 
such  Index  Securities  are  adjusted  by 
the  same  percentage  amount  by  which 
the  total  shares  outstanding  have 
changed  in  such  Index  Securities. 
Ordinarily,  whenever  there  is  a  change 
in  Index  share  weights  or  a  change  in  a 
component  security  included  in  the 
Index,  Nasdaq  adjusts  the  divisor  to 
assure  that  there  is  no  discontinuity  in 
the  value  of  the  Index  which  might 
otherwise  be  caused  by  any  such 
change. 

As  noted  above,  Nasdaq  may  also 
during  each  quarter  (ordinarily,  several 
times  per  quarter)  replace  one  or  more 
component  securities  in  the  Index  due 
to  mergers,  acquisitions,  bankruptcies, 
or  due  to  delistings  if  an  issuer  chooses 
to  list  its  securities  on  another 
marketplace,  or  if  the  issuers  of  such 
component  securities  fail  to  meet  the 
eligibility  criteria  for  continued 
inclusion  in  the  Index. 

Rebalancing  of  the  Index.  Effective  on 
December  18. 1998,  the  Index  will  be 
calculated  under  a  "modified 
capitalization  weighted"  methodology, 
which  is  a  hybrid  between  equal 
weighting  and  conventional 
capitalization  weighting.  This 
methodology  is  expected  to:  (1)  Retain 
in  general  the  economic  attributes  of 
capitalization  weighting;  (2)  promote 
portfolio  weight  diversification  (thereby 
limiting  domination  of  the  Index  by  a 
few  large  stocks);  (3)  reduce  Index 
performance  distortion  by  preserving 
the  capitalization  ranking  of  companies; 
and  (4)  reduce  market  impact  on  the 
smallest  component  securities  from 
necessary  weight  rebalandngs. 

Specincally,  on  a  quarterly  basis 
coinciding  with  Nasdaq's  quarterly 
scheduled  weight  adjustment 
procedures  [see  "Ongoing  Index 
Administration"),  the  Index  Securities 
are  categorized  as  either  "Large  Stocks" 
or  "Small  Stocks"  depending  on 
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ijvpether  their  current  percentage 
ijvieights  (after  taking  into  account  such 
adheduled  weight  adjustments  due  to 
stock  repurchases,  secondary  offerings, 
or  other  corporate  actions)  are  greater 
than,  or  less  than  or  equal  to,  the 
^erage  percentage  weight  in  the  Index 
{i.e.,  as  a  100-stock  index,  the  average 
percentage  weight  in  the  Index  is  1.0%). 

ISuch  qiuurterly  examination  will 
r  aJBult  in  an  index  rebalancing  if  either 
Qi^e  or  both  of  the  following  two  weight 
dbtribution  requirements  are  not  met: 
(|l|)  The  current  weight  of  the  single 
l^est  market  capitalization  stodc  in  the 
ex  must  be  less  than  or  equal  to 
.0%  and  (2)  the  "collective  weight"  of 
>se  stocks  whose  individual  ciurent 
lights  are  in  excess  of  4.5%,  when 
ded  together,  must  be  less  than  or 
equal  to  48.0%. 

If  either  one  or  both  of  these  weight 
diistribution  requirements  are  not  met 
M0on  quarterly  review,  a  weight 
rwalandng  will  be  performed  in 
accordance  with  the  following  plan. 
First,  relating  to  weight  distribution 
requirement  (1)  above,  if  the  current 
\^^ight  of  the  single  largest  stock  in  the 
dex  exceeds  24.0%.  then  the  weights 
all  Large  Stocks  will  be  scaled  down 
portionately  towards  1.0%  by 
enough  for  the  adjusted  weight  of  the 
single  largest  stock  to  be  set  to  20.0%. 
Sj^ond,  relating  to  weight  distribution 
requirement  (2)  above,  for  those  stocks 
where  individual  current  weights  or 
at^usted  weights  in  accordance  with  the 
pieceding  step  are  in  excess  of  4.5%.  if 
ihpii  "collective  weight"  exceeds 
4B.0%.  then  the  weights  of  all  Large 
Sjtpcks  will  be  scaled  down 
prbportionately  towards  1.0%  by  just 
enough  for  the  "collective  weight."  so 
ajBusted.  to  be  set  to  40.Q%." 

I  The  aggregate  weight  reduction 
among  the  Large  Stocks  resulting  from 
eiAier  or  both  of  the  above  rescaUngs 
Wul  then  be  redistributed  to  the  Small 
Sti>cks  in  the  following  iterative 
minner.  In  the  first  iteration,  the  weight 
ohhe  largest  Small  Stock  will  be  scaled 
upwards  by  a  factor  which  sets  it  equal 
tq  the  average  index  weight  of  1.0%. 

weights  of  each  of  the  smaller 
r^iiaining  Small  Stocks  will  be  scaled 
uhj  by  the  same  factor  reduced  in 
rejlation  to  each  stock's  relative  ranking 
among  the  Small  Stocks  such  that  the 
snialler  the  stock  in  the  ranking,  the  less 
thf  scale-up  of  its  weight.  This  is 
intended  to  reduce  the  market  impact  of 


tlBn< 


r  applying  the  weight  rofaalancing 
tMCuxlolagy,  tha  Tnut  i*  abia  to  meat,  among  other 
thittga,  CMtain  divarufication  taaU  i^ch  enable  the 
tniit  to  maintain  its  tax  treatment  as  a  "ragulatad 
inVtttment  company"  under  Subchapter  M  of  the 
Intamal  Revenue  Code  of  19M>,  aa  amended. 


\ 


the  weight  rebalancing  on  the  smallest 
component  securities  in  the  Index. 

In  the  second  iteration,  the  weight  of 
the  second  largest  Small  Stock,  already 
adjusted  in  the  first  iteration,  will  be 
scaled  upwards  by  a  factor  which  sets 
it  equal  to  the  average  index  weights  of 
1.0%.  The  weights  of  each  of  the  smaller 
remaining  Small  Stocks  will  be  scaled 
up  by  this  same  factor  reduced  in 
relation  to  each  stock's  relative  ranking 
among  the  Small  Stocks  such  that,  once 
again,  the  smaller  the  stock  in  the 
ranking,  the  less  the  scale-up  of  its 
weight. 

Additional  iterations  will  be 
performed  imtil  the  accumulated 
increase  in  weight  among  the  Small 
Stocks  exactly  equals  the  aggregate 
weight  reduction  among  the  Large 
Stocks  from  rebalancing  in  accordance 
with  weight  distribution  requirement  (1) 
and/or  weight  distribution  requirement 
(2)  above. 

To  complete  the  rebalancing 
procedure,  once  the  final  percent 
weights  of  each  stock  in  the  Index  are 
set,  the  Index ^hare  weights  will  be 
determined  anew  based  upon  the  last 
sale  prices  and  aggregate  capitalization 
of  the  Index  at  the  close  of  trading  on 
the  Thursday  in  the  week  immediately 
preceding  the  week  of  the  third  Friday 
in  March.  Jime.  September,  and 
December.  Changes  to  the  Index  share 
weights  will  be  made  effective  after  the 
close  of  trading  on  the  third  Friday  in 
March.  Jime.  September,  and  December 
and  a  corresponding  adjustment  to  the 
Index  divisor  will  be  made  to  ensure 
continuity  of  the  Index.  Such  changes  to 
the  Index  share  weights  would  result 
either  from  (1)  adjustments  to  reflect 
changes  in  total  shares  outstanding  in 
one  or  more  Index  Sectuities  made 
during  Nasdaq's  quarterly  scheduled 
weight  adjustment  procedures  (see 
"Ongoing  Index  Administration"),  (2) 
changes  effective  in  the  quarter  ending 
in  December  in  connection  with  the 
Annual  Ranking  Review  (see  "Index 
Security  EligibiUty  Criteria  and  Annual 
Ranking  Review");  or  (3)  changes  based 
on  the  rebalancing  of  the  Index  in 
accordance  with  procedures  described 
above.** 


"EfEactive  on  December  21, 1998.  Nasdaq  will  be 
maintaining  two  versions  of  the  Nasdaq-100  Index, 
calculated  based  on  (1)  conventional  capitalization 
weighting  and  (2)  modified  capiulization 
weighting,  ^4asdaq•100  Index  options  listed  for 
trading  on  the  Chicago  Board  C^ions  Exchange 
("CBOr*)  prior  to  December  21. 1998.  (whose 
expiration  dates  extend  as  far  out  as  March  1999) 
will  continue  to  be  based  on  the  conventional 
capitalization  %veighted  version.  Nasdaq-100  Index 
options  listed  for  trading  on  the  CBQE  on  or  after 
December  21, 1998,  will  be  based  on  the  modified 
capitalization  weighted  version.  After  expiration  of 
March  index  option  contracts  on  March  20, 1999, 


TAe  Nasdaq-100  Trust.  To  be  eligible 
to  place  orders  to  create  Trust  shares,  as 
described  below,  an  entity  or  person 
must  either  be  a  participant  in  the 
Continuous  Net  Settlement  ("CNS") 
system  of  the  National  Securities 
Clearing  Corporation  ("NSCC")  or  a 
Depository  Trust  Company  ("DTC") 
participant.  Upon  acceptance  of  aa 
order  to  create  Trust  shares,  the 
distributor  will  instruct  the  Trustee  to 
initiate  the  book-entry  movement  of  the 
appropriate  number  of  Trust  shares  to 
the  accoimt  of  the  entity  placing  the 
order.  Trust  shares  will  be  registered  in 
book  entry  only,  which  records  will  be 
kept  by  DTC. 

Payment  with  respect  to  creation 
orders  placed  through  the  distributor 
will  be  made  by  (1)  the  "in-kind" 
deposit  with  the  Trustee  of  a  specified 
portfolio  of  securities  that  is 
substantially  similar  in  composition  to 
the  component  shares  of  the  underlying 
index  or  portfofib;  and,  in  addition,  (2) 
an  amoimt  equal  to  the  "Income  Net  of 
Expense  Amount,"  plus  or  minus,  as  the 
case  may  be,  the  "Balancing  Amoimt." 
The  "Income  Net  of  Expense  Amoimt" 
is  an  amount  equal,  on  a  per  Creation 
Unit  basis,  to  the  dividends 
accumulated  in  respect  of  the  securities 
held  in  the  Trust  from  the  most  recent 
ex-dividend  date  for  Trust  shares 
through  and  including  the  day  on  which 
the  creation  order  is  placed,  net  of 
accrued  expenses  and  liabilities  of  the 
Trust  for  such  period.  The  "Balancing 
Amount"  serves  the  fimction  of 
compensating  for  any  differences 
between  (1)  the  value  of  the  portfolio  of 
securities  deposited  with  the  Trustee  in 
connection  with  a  creation  of  Trust 
shares,  together  with  the  Income  Net  of 
Expense  Amount,  and  (2)  the  net  asset 
value  of  the  Trust  on  a  per  Creation  Unit 
basis.  The  "Income  Net  of  Expense 
Amount"  and  the  "Balancing  Amount" 
are  collectively  referred  to  as  the  "Cash 
Component"  in  the  Trust  Application 
and  registration  statement,  and  the 
deposit  of  a  specified  portfolio  of 
securities  (as  referenced  above)  and  the 
Cash  Component  are  collectively 
referred  to  as  a  "Portfolio  Deposit."  On 
any  given  day,  the  Cash  Component  of 
the  PortfoUo  Deposit  may  be  payable 
either  by  the  Trustee  on  behalf  of  the 
Trust  to  the  creator  of  Trust  shares,  or 
by  the  creator  of  Thist  shares  to  the 
Trustee  on  behalf  of  the  Trust, 
depending  on  the  respective  amounts  of 


the  Index  version  based  on  the  conventional 
weighting  method  will  no  longer  be  calculated.  At 
all  times,  the  Trust  intends  to  replicate  the 
composition  and  weighting  of  the  Nasdaq-100  Index 
baaed  on  the  modified  capitalization  weighting 
method. 
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the  "Income  Net  of  Expense  Amount" 
and  the  "Balancing  Amount." 

In  connection  with  redemptions  of 
Creation  Unit  size  aggregations  of  Trust 
shares,  the  redeeming  party  receives  a 
portfolio  of  securities  typically  identical 
in  composition  and  weighting  to  the 
securities  portion  of  a  PortfoUo  Deposit 
as  in  effect  on  the  date  a  request  for 
redemption  is  deemed  received  by  the 
Trustee,  in  addition,  in  certain  cases,  to 
a  "Cash  Redemption  Amount"  (as 
defined  in  the  Trust  prospectus)  which 
is  typically  identical  to  the  amount  of 
the  "Cash  Component,"  as  in  effect  on 
such  date.  The  "Cash  Redemption 
Amount"  wall  either  be  paid  to  the 
Trustee  on  behalf  of  the  Trust  by  the 
redeemer  or  paid  to  the  redeemer  by  the 
Trustee  on  behalf  of  the  Trust,  again 
depending  upon  the  respective  amounts 
of  the  "Income  Net  of  Expense  Amount" 
and  the  "Balancing  Amount,"  as 
described  in  the  Trust  prospectus. 

The  mandatory  termination  date  of 
the  Trust  will  be  the  first  to  occur  of  (i) 
a  date  in  2123  or  (ii)  the  date  20  years 
after  the  death  of  the  last  survivor  of 
fifteen  (15)  specified  persons  named  in 
the  Trust  Agreement  between  the  Trust 
Sponsor  and  the  Trustee,  the  oldest  of 
whom  was  bom  in  1986  and  the 
youngest  of  whom  was  bom  in  1996.  >^ 

Issuance.  Upon  receipt  of  a  Portfolio 
E)eposit  in  payment  for  a  creation  order 
pilaced  through  the  distributor  as 
described  above,  the  Tmstee  will  issue 
a  specified  number  of  Trust  shares 
which  aggregate  niunber  is  referred  to  as 
a  "Creation  Unit."  The  Exchange 
anticipates  that,  with  respect  to  the 
Nasdaq-100  Tmst,  a  Creation  Unit  will 
be  made  up  of  50,000  Tmst  shares. 

Individual  Trust  shares  can  then  be 
traded  in  the  secondary  market  like 
other  equity  securities.  It  is  expected 
that  Portfolio  Deposits  will  be  made 
primarily  by  institutional  investors, 
arbitrageurs  and  the  Exchange 
specialist.  The  Tmst  has  been  structured 
to  provide  for  the  initial  issuance  of 
Tmst  shares  at  a  per  share  price  which 
would  approximate  l/20th  of  the 
prevailing  value  of  the  Nasdaq-100 
Index.  As  of  November  12, 1998,  it  is 
estimated  that  the  value  of  an  individual 
Tmst  share  would  be  approximately  $74 
(l/20th  of  the  prevailing  value  of  the 
Index  on  such  date). 


"The  SEC  staff  notes  that  Amex  has  stated  that 
the  basis  of  the  mandatory  termination  date  of  the 
Trust  is  to  comply  with  ihe  common  law  rule 
against  perpetuities  which  provides,  in  brief,  that 
no  estate  is  valid  unless  it  must  vest  not  later  than 
twenty-one  years  after  lives  in  being  at  the  creation 
of  the  estate,  and  that  any  future  or  present  estate 
is  void  in  its  creation  if  it  suspends  the  absolute 
power  of  alienation  longer  than  this  period.  See 
Amendment  No.  2,  supra  note  3. 


The  Tmst  sponsor,  Investment 
Product  Services,  Inc.,  intends  to  make 
avEiilable  itself,  or  by  other  persons 
designated  to  do  so  by  the  Sponsor,  a 
list  of  the  names  and  the  required 
number  of  shares  for  each  of  the 
securities  in  the  current  Portfolio 
Deposit.  The  Tmst  Sponsor  also  intends 
to  make  available  through  the  facilities 
of  the  Amex  on  each  Business  Day  the 
Income  Net  of  Expense  Amount 
effective  through  and  including  the 
previous  business  day  per  outstanding 
Tmst  share.  The  Sponsor  may  also 
choose  within  its  discretion  to  make 
available,  fi«quently  throughout  each 
business  day,  a  number  representing,  on 
a  per  Tmst  share  basis,  the  simi  of  the 
Income  Net  of  Expense  Amount 
effective  through  and  including  the 
previous  business  day  plus  the  current 
value  of  the  securities  portion  of  a 
PortfoUo  Deposit  as  in  effect  on  such 
day  (which  value  will  occasionally 
include  a  cash-in-lieu  amoiuit  to 
compensate  for  the  omission  of  a 
particular  Index  Security  from  such 
Portfolio  Deposit).  If  the  Sponsor  elects 
to  make  such  information  available,  it 
would  be  calculated  based  upon  the  best 
information  available  to  the  Sponsor 
and  may  be  calculated  by  other  persons 
designated  to  do  so  by  the  Sponsor  (e.g., 
the  Amex).  In  addition,  the  Tmst  will 
make  available  to  NSCC  prior  to 
commencement  of  trading  on  each 
business  day  a  list  of  the  names  and 
required  number  of  shares  of  each  of  the 
Index  Securities  in  the  current  PortfoUo 
Deposit  as  well  as  the  Income  Net  of 
Expense  Amount  for  the  previous 
business  day. 

Transactions  in  Trust  shares  may  be 
effected  on  the  Exchange  until  4:15  p.m. 
New  York  time  each  business  day.  The 
minimum  fractional  change  for  Tmst 
shares  shall  be  1/64  of  $1.00. 

Redemption.  Tmst  shares  in  Creation 
Unit  size  aggregations  generally  wiU  be 
redeemable  in  kind  by  tendering  them 
to  the  Tmstee.  While  holders  may  sell 
Tmst  shares  in  the  secondary  market  at 
any  time,  they  must  accumulate  at  least 
50,000  (or  multiples  thereof)  to  redeem 
through  the  Tmst.  Trust  shares  will 
remain  outstanding  until  redeemed  or 
until  the  termination  of  the  Tmst. 
Creation  Unit  size  aggregations  of  Tmst 
shares  generally  will  be  redeemable  on 
any  business  day  in  exchange  for  a 
portfolio  of  the  securities  held  by  the 
Tmst  typically  identical  in  composition 
and  weighting  to  the  securities  portion 
of  a  Portfolio  Deposit  in  effect  on  the 
date  request  is  made  for  redemption, 
together,  in  certain  cases,  with  a  "Cash 
Redemption  Amount"  (as  referred  to 
above),  including  accimiulated 
dividends,  less  accrued  expenses  and 


liabiUties  of  the  Tmst,  through  the  date 
of  redemption,  which  will  either  be  paid 
to  the  Trustee  by  the  redeemer  or  paid 
to  the  redeemer  by  the  Tmstee  on  behalf 
of  the  Tmst  depending  upon  the 
respective  amounts  of  the  "Income  Net 
of  Expense  Amount,"  and  the 
"Balancing  Amount,"  as  described 
previously.  The  number  of  shares  of 
each  of  the  securities  transferred  to  the 
redeeming  holder  generally  will  be  the 
number  of  shares  of  each  of  the 
component  stocks  in  a  Portfolio  Deposit 
on  the  day  a  redemption  notice  is 
received  by  the  Tmstee,  multipUed  by 
the  number  of  Creation  Units  being 
redeemed.  Nominal  service  fees  may  be 
charged  in  connection  with  the  creation 
and  redemption  of  Creation  Units.  The 
Tmstee  will  cancel  all  Tmst  shares 
delivered  upon  redemption. 

The  Tmstee,  in  its  discretion,  upon 
the  request  of  the  redeeming  investor, 
may  redeem  Creation  Units  in  whole  or 
in  part  by  providing  such  redeemer  with 
a  portfolio  of  securities  differing  in 
exact  composition  and  weighting  from 
the  Index  Securities  but  not  differing  in 
net  asset  value  from  the  then  current  net 
asset  value  of  Trust  shares.  Such  a 
redemption  is  likely  to  be  made  only  if 
it  were  to  be  determined  that  this 
composition  would  be  appropriate  in 
order  to  maintain  the  portfolio  of  the 
Tmst  in  correlation  to  the  composition 
and  weighting  of  the  Index,  for  instance, 
in  connection  with  a  replacement  of  one 
of  the  Index  Securities  {e.g.,  due  to  a 
merger,  acquisition,  or  bankruptcy,  or  in 
connection  with  the  rebalancing  of  the 
Index). 

Distributions.  Distributions  by  the 
Tmst  will  be  made  quarterly  in  the 
event  that  dividends  accumulated  in 
respect  of  the  Trust  securities  and  other 
income,  if  any,  received  by  the  Tmst, 
exceed  Trust  fees  and  expenses  accrued 
during  the  quarter.  Based  on  historical 
dividend  payment  rates  of  the  portfolio 
of  stocks  comprising  the  index  and 
estimated  ordinary  operating  expenses 
of  the  Tmst,  little  or  no  such 
distributions  are  currently  anticipated. 
The  regular  quarterly  Ex-Dividend  Date 
with  respect  to  net  dividends,  if  any,  for 
the  Tmst  will  be  the  third  Friday  in 
each  of  March,  June,  September,  and 
December,  unless  such  day  is  not  a 
business  day,  in  which  case  the  Ex- 
Dividend  Date  will  be  the  immediately 
preceding  business  day.  However,  there 
shall  be  no  net  dividend  distribution  in 
any  given  quarter,  and  any  net  dividend 
amounts  will  be  rolled  into  the  next 
quarterly  acciunulation  period,  if  the 
aggregate  net  dividend  distribution 
would  be  in  an  amount  less  than  5/100 
of  one  percent  (0.05%)  of  the  net  asset 
value  of  the  Tmst  as  of  the  Friday  in  the 
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/reek  immediately  preceding  the  Ex- 
Dividend  Date,  unless  the  Trustee 
letennines  that  such  net  dividend 
iistribution  is  required  to  be  made  in 
order  to  maintain  the  Trust's  status  as  a 
regulated  investment  company  or  to 
iVoid  the  imposition  of  income  or 
j^cise  taxes  on  undistributed  income. 
I  Beneficial  owners  as  reflected  on  the 
-^ords  of  the  Depository  and  the  DTC 
^participants  on  the  second  business  day 
Allowing  the  ex-dividend  date  (the 
l^ecord  date")  are  entitled  to  receive  an 
oimt,  if  any,  representing  dividends 
icumulated  through  the  quarter,  net  of 
e  fees  and  expenses  of  the  Trust, 
ed  daily  for  such  period.  For  the 
OSes  of  such  distributions, 
dividends  per  Trust  share  are  calculated 
least  to  the  nearest  1/lOOth  of  $0.01. 
hen  net  dividend  payments  are  to  be 
ade  by  the  Trust,  payment  will  be 
ade  on  the  last  business  day  in  the 
lendar  month  following  each  Ex- 
Sividend  Date  (the  "Dividend  Payment 
[)ate).  Dividend  payments  will  be  made 
through  the  Depository  and  the  DTC 
larticipants  to  Beneficial  Owners  then 
record  with  funds  received  from  the 
stee.  The  Sponsor  reserves  the  right 
make  the  DTC  Dividend 
Reinvestment  Service  (the  "Service") 
available  in  the  future  for  use  by  Trust 
shareholders  through  DTC  Participants 
ror  reinvestment  of  their  periodic  cash 
distributions,  if  any.  In  the  event  the 

rvice  is  made  available,  not  all  DTC 
Participants  may  choose  to  utilize  this 
rvice  and  an  interested  investor 
ould  have  to  consult  his  or  her  broker 
0  ascertain  the  availability  of  dividend 
reinvestment  through  such  broker,  as 
i^ell  as  applicable  procedures. 
'  Criteria  for  initial  and  continued 
listing.  Because  of  the  open-end  nature 
]f  the  Trust  upon  which  a  series  of 
RDRs  is  based,  the  Exchange  beUeves  it 
iS  necessary  to  maintain  appropriate 
flexibility  in  connection  with  listing  a 

ific  Trust.  In  connection  with  initial 
sting,  the  Exchange  will  establish  a 
inimum  number  of  PDRs  required  to 
outstanding  at  the  time  of 
mmencement  of  Exchange  trading, 
or  Trust  shares,  it  is  anticipated  that  a 
tninimum  of  150,000  Trust  shares  (i.e.. 
Creation  Units  of  50,000  Trust 
each),  will  be  required  to  be 
tstanding  when  trading  begins. 
The  Trust  will  be  subject  to  the  initial 
d  continued  listing  criteria  of  Rule 
2(b).  Rule  1002(b)  provides  that, 
bllowing  twelve  months  fi-om  the 
'prmation  of  a  trust  and  commencement 
Exchange  trading,  the  Exchange  will 
insider  suspension  of  trading  in,  or 
-^moval  from  listing  of  a  trust  when,  in 
i  s  opinion,  further  dealing  in  such 


securities  appears  unwarranted  under 
the  following  circumstances: 

(a)  if  the  trust  has  more  than  60  days 
remaining  until  termination  and  there 
have  been  fewer  than  50  record  and/or 
beneficial  holders  of  the  PDRs  for  30  or 
more  consecutive  trading  days;  or 

(b)  if  the  index  on  which  the  trust  is 
based  is  no  longer  calculated;  or 

(c)  if  such  other  event  shall  occur  or 
condition  exists  which,  in  the  opinion 
of  the  Exchange,  makes  further  dealings 
on  the  Exchange  inadvisable. 

A  trust  shall  terminate  upon  removal 
from  Exchange  listing  and  its  PDRs  shall 
be  redeemed  in  accordance  with 
provisions  of  the  trust  prospectus.  A 
trust  may  also  terminate  under  such 
other  conditions  as  may  be  set  forth  in 
the  trust  prospectus.  For  example,  the 
Sponsor,  following  notice  to  Trust 
shareholders,  shall  have  discretion  to 
direct  that  the  Trust  be  terminated  if  the 
value  of  securities  in  such  Trust  is 
below  a  specified  amount.  The  Trust 
may  also  terminate  if  the  license 
agreement  with  Nasdaq  terminates.*^ 

Trading  halts.  Prior  to 
commencement  of  trading  in  Trust 
shares,  the  Exchange  will  issue  a 
circular  to  members  informing  them  of 
Exchange  policies  regarding  trading 
halts  in  such  securities.  The  circular 
will  make  clear  that,  in  addition  to  other 
factors  that  may  be  relevant,  the 
Exchange  may  consider  factors  such  as 
those  set  forth  in  Rule  gi8C(b)  in 
exercising  its  discretion  to  halt  or 
suspend  trading  in  PDRs,  including 
Trust  shares.  These  factors  include,  but 
are  not  limited  to  (1)  the  extent  to  which 
trading  is  not  occurring  in  stocks 
underlying  the  Index;  and  (2)  whether 
other  unusual  conditions  or 
circumstances  detrimental  to  the 
maintenance  of  a  fair  and  orderly 
market  are  present.  >^ 

In  addition,  trading  in  Trust  shares 
will  be  halted  if  the  circuit  breaker 
parameters  under  Amex  Rule  117  have 
been  reached.  The  triggering  of  futures 
price  limits  for  index  futiu^s  contracts 
such  as  Nasdaq  100  Index  futures,  will 
not,  in  itself,  require  a  halt  in  Trust 
shares  trading  or  a  delayed  opening. 
However,  sudi  an  event  could  be 
considered  by  the  Exchange  along  with 
other  factors,  such  as  a  halt  in  Ne^aq- 
100  or  other  broad-based  index  options 


"With  nspect  to  the  Trust,  the  Sponsor  has  the 
discretionary  right  to  direct  the  Trustee  to  terminate 
the  Trust  if  at  any  time  after  six  months  following 
and  prior  to  three  years  following  the  inception  of 
the  Trust  the  net  asset  value  falls  below 
$1S0.(K)0,000,  or  if  at  any  time  on  or  after  three 
years  following  inception  of  the  Trust  the  net  asset 
value  of  the  Trust  is  below  $350,000,000  in  value, 
adjusted  annually  for  inflation. 

"  See  Amex  Rule  918C. 


trading,  in  deciding  to  halt  trading  in 
Trust  shares  or  other  index-based 
derivative  securities. 

Terms  and  characteristics.  Under 
Amex  Rule  1000,  Commentary  .01, 
Amex  members  and  member 
organizations  are  required  to  provide  to 
all  purchasers  of  Trust  shares  a  written 
description  of  the  terms  and 
characteristics  of  such  securities,  in  a 
form  prepared  by  the  Exchange,  not 
later  than  the  time  a  confirmation  of  the 
first  transaction  in  each  series  is 
delivered  to  such  purchaser.  The 
Exchange  also  requires  that  such 
description  be  included  with  any  sales 
material  on  the  Trust  that  is  provided  to 
customers  or  the  public.  In  addition,  the 
Exchange  requires  that  members  and 
member  organizations  provide 
customers  the  prospectus  for  the  Trust 
upon  request. 

A  member  or  member  organization 
carrying  an  omnibus  account  for  a  non- 
member  broker-dealer  is  required  to 
inform  such  non-member  that  execution 
of  an  order  to  purchase  Trust  shares  for 
such  omnibus  account  will  be  deemed 
to  constitute  agreement  by  the  non- 
member  to  make  such  written 
description  available  to  its  customers  on 
the  same  terms  as  are  directly  applicable 
to  members  and  member  organizations. 

Prior  to  commencement  of  trading  of 
Trust  shares,  the  Exchange  will 
distribute  to  Exchange  members  and 
member  organizations  an  Information 
Circular  calling  attention  to 
characteristics  of  the  Trust  and  to 
applicable  Exchange  rules. 

Stop  and  stop  limit  orders.  Amex  Rule 
154,  Commentary  .04(c)  provides  that 
stop  and  stop  limit  orders  to  buy  or  sell 
a  security  (other  than  an  option,  which 
is  covered  by  Rule  950(fl  and 
Commentary  thereto)  the  price  of  which 
is  derivatively  priced  based  upon 
another  security  or  index  of  securities, 
may  with  the  prior  approval  of  a  Floor 
Official,  be  elected  by  a  quotation,  as  set 
forth  in  Commentary  .04(c)  (i-v).  The 
Exchange  has  designated  PDRs  (of 
which  Trust  shares  are  PDRs),  as  eligible 
for  this  treatment." 

Other  applicable  rules.  Like  SPDRs, 
MidCap  SPDRs,  and  DIAMONDS, 
trading  in  Trust  shares  on  the  Amex  will 
be  subject  to  the  provisions  of  Amex 
Rules  1000  et  seq.  and  regular  Exchange 


■■See  Securities  Exchange  Act  Release  No.  39607 
(February  2. 1998).  63  FR  6587  (February  9. 1998) 
(File  No.  SR-Amex-96-04),  regarding  the 
designation  of  PDRs  as  eligible  for  stop  and  stop 
limit  order  election  under  Amex  Rule  154(c).  See 
also  Securities  Exchange  Act  Release  No.  29063 
(April  10.  1991),  56  FR  15652  (April  17.  1991)  (File 
No.  SR-Amex-90-31)  regarding  election  of  stop  and 
stop  limit  orders  by  quotation  for  certain  derivative 
equity  securities  designated  by  the  Exchange  as 
eligible  for  such  election. 


equity  trading  rules  will  apply, 
including  Exchange  rules  relating  to 
priority,  parity  and  precedence  and  the 
obligations  of  specialists.  The 
provisions  of  Amex  Rule  411  (Duty  to 
Know  and  Approve  Customers)  apply  to 
customer  transactions  in  Portfolio 
Depository  Receipts,  and  would 
therefore  apply  to  Trust  units 
transactions;  no  enhanced  suitability 
standards  are  applicable  to  such 
securities. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act 
in  general  and  furthers  the  objectives  of 
Section  6(b)(5)  in  particular  in  that  it  is 
designed  to  prevent  fraudulent  and        • 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities, 
and,  in  general,  to  protect  investors  and 
the  public  interest.  The  Exchange 
believes  that  PDRs,  generally,  and  Trust 
shares  specifically,  have  the  potential  to 
benefit  the  markets  by  providing  an 
alternate  trading  instrument,  such  as 
those  encouraged  by  the  Division  of 
Market  Regulation  in  its  report,  "The 
October  1987  Market  Break,"  that  may 
help  temper  market  volatility  and 
reduce  stress  on  individual  index 
component  stocks  during  unusual 
market  conditions. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  MHitten  comments  were  either 
solicited  or  received. 

in.  Date  of  Efifiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 


(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  the  File  No. 
SR-Amex-98-34  and  should  be 
submitted  by  January  19, 1999. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  98-34251  Filed  12-24-98;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40808;  File  No.  SR-CBOE- 
98-62] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  No.  1  by  the  Chicago 
Board  Options  Exchange,  Inc.  Relating 
to  a  Change  In  the  Frequency  of  the 
Rebalancing  of  the  Dow  Jones  High 
Yield  Select  10  Index 

December  18, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act")i  aM  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
18,  1998  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 


Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  CBOE.^  The 
Commission  is  pubUshing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Reguiatory  Oiganization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  change  the 
frequency  of  its  rebalancing  of  the  Dow 
Jones  High  Yield  Select  10  Index 
("Index"),  a  narrow-based  index  on 
which  the  Exchange  has  received 
approval  to  trade  options.'*  In  addition, 
the  CBOE  proposes  to  amend  Rule 
24.9(c)  to  provide  for  additional 
quarterly  index  expiration  dates  for  the 
options  ("QIX").5 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  CBOE  and  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for. 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

I.  Purpose 

The  CBOE  proposes  to  change  the 
frequency  of  its  rebalancing  of  the  Dow 
Jones  High  Yield  Select  10  Index,  a 
narrow-based  index  on  which  the 
Exchange  received  approval  to  trade 


>9  17  CFR  200.30-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
M7  CFR  240.19t>-4. 


^  The  CBOE  originally  submitted  the  proposal  on 
November  19.  1998.  On  December  18, 1998.  the 
CBOE  submitted  a  letter  from  Stephanie  C.  Mullins, 
Attorney,  CBOE,  to  Katherine  England,  Assistant 
Director,  Division  of  Market  Regulation, 
Commission  (December  18.  1998)  ("Amendment 
No.  1").  In  Amendment  No.  1,  the  CBOE  proposes 
to  amend  Rule  24.9(c)  to  provide  for  additional 
quarterly  index  expiration  dates  for  the  options. 
Because  this  filing  was  filed  pursuant  to  Section 
19(b)(3)(A)  of  the  Act.  it  must  be  complete  at  the 
time  it  is  filed.  Therefore,  the  date  of  the 
amendment  is  deemed  the  date  of  the  filing  of  the 
proposal. 

*  See  Securities  Exchange  Act  Release  No.  394S3 
(December  16, 1997)  62  FR  67101  (December  23, 
1997)  (notice  of  filing  and  immediate  effectiveness 
of  SR-CBOE-97-63). 

'  See  note  3,  supnt. 
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tions  last  year.^  In  the  filing  seeking 
itial  approval  of  the  Index,  the 
change  represented  that  it  would 
^balance  the  Index  quarterly  on 
expiration  Fridays  in  March,  June, 
September,  and  on  the  last  business  day 
111  December.  Although  the  Exchange 
has  not  yet  begun  to  trade  options  on 
ue  Index,  it  intends  to  do  so  in  the  near 
future.  In  preparing  to  trade  options  on 
i^e  Index,  the  Exchange  has  determined 
6  rebalance  the  Index  only  on  the  last 
xisiness  day  in  December.  According  to 
'  he  CBOE,  this  change  in  the  frequency 
df  rebalancing  would  make  the  Index 
i:prrespond  more  closely  with  the 
:  i^ethodology  used  by  firms  that 
currently  employ  similar  strategies  with 
respect  to  the  Dow  Jones  Industrial 
Average.  The  Exchange  believes  that 
l^is  change  might  help  to  attract  order 
low  in  the  options. 

In  addition,  the  CBOE  proposes  to     * 
itablish  quarterly  expiration  dates  for 
le  Index  on  the  last  business  day  of 
ch  quarter.  These  expiration  dates 
ould  be  in  addition  to  the  monthly 
expiration  dates  that  the  CBOE 
tetabhshed  in  the  original  filing.  The 
reason  for  this  amendment  is  due  to 
nrm  and  customer  demand.  The  CBOE 
represents  that  customers  have 
i^quested  the  additional  quarterly 
Expiration  days  because  the  portfolio 
derlying  the  Index  is  reconstituted  on 
e  last  business  day  each  year.  By 
owing  quarterly  expiration,  the  CBOE 
lieves  that  option  holders  would  be 
le  to  better  track  the  performance  of 
,e  Index  because  the  waiting  period 
between  standard  expiration  and 
-ebalancing  of  the  Index  portfolio  would 

3B  eliminated. 

! 

a.  Statutory  Basis 

<  The  Exchange  believes  that  the 

^ posed  rule  change  is  consistent  with 
tion  6(b)  of  the  Act'  in  general  and 


■The  Commission  notes  that  the  listing  and 
Hading  of  options  on  the  Index  was  immediately 
effective  upon  filing  under  Rule  19b-4  and  was 
submitted  pursuant  to  the  CBOE's  generic  narrow- 
based  index  option  listing  standards.  See  CBOE 
Rule  24.2.  Under  these  listing  standards,  the  CBOE 
l^n  list  and  trade  narrow-based  index  options 
provided  that  the  index  complies  with  certain 
requirements.  If  the  index  is  capitalization- 
fveighted,  the  standards  require  that  the  index  be 
t-fbalanced  quarterly.  The  CBOE  represented  that 
ibe  proposed  Index  would  comply  with  this 
requirement  when  it  initially  sought  approval  of  the 
listing  and  trading  of  the  options.  The  CBOE  now 
proposes  to  rebalance  the  Index  annually,  rather 
than  quarterly.  The  Conunission  notes  that  before 
tnodifying  the  frequency  of  rebalancing  of  the 
Index,  the  Exchange  sought  the  Commission's 
approval  pursuant  to  Rule  19(b).  Telephone 
conversation  between  Eileen  Smith,  Director, 
Research  Department,  CBOE,  and  Michael 
iValinskas,  Deputy  Associate  Director,  Division  of 
Market  Regulation,  Commission,  on  November  6, 
11998. 

MS  U.S.C.  78f(b). 


furthers  the  objectives  .of  Section 
6(b)(5)B  in  particular  in  that  it  will 
permit  trading  in  options  based  on  the 
Index  pursuant  to  rules  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices  and  to  promote  just 
and  equitable  principles  of  trade. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change:  (1)  Does  not  significantly  affect 
the  protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition:  and 
(3)  does  not  become  operative  for  30 
days  from  November  19, 1998,  the  date 
on  which  it  was  filed,  the  proposed  rule 
change  has  become  effective  pursuant  to 
Section  ig(b)(3)(A)  of  the  Act*  and 
subparagraph  (e)(6)  of  Rule  19b-4 
thereunder.  1°  Although  Rule  19b-4(e)(6) 
requires  that  an  Exchange  submit  a 
notice  of  its  intent  to  file  at  least  five 
days  prior  to  the  fiUng  date,  the 
Conunission  notes  that  in  this  case,  this 
requirement  was  waived  at  the  CBOE's 
request  for  the  proposed  rule  change 
and  Amendment  No.  1  thereto. 

The  Commission  notes  that  under 
Rule  19b-4(e)(6)(iii),  Amendment  No.  1 
does  not  become  operative  for  30  days 
after  date  of  its  filing,  or  such  shorter 
time  as  the  Commission  may  designate 
if  consistent  with  the  protection  of 
investors  and  the  public  interest.  The 
CBOE  requests  a  waiver  of  this  30  day 
period.  In  Amendment  No.  1,  the  CBOE 
states  that  it  seeks  to  have  the  entire 
product  launched  together,  with  the 
QIXs  available  on  the  Index  at  the  same 
time  the  rest  of  the  product  is  launched 
on  January  4, 1999.  The  CBOE  also 
represents  in  Amendment  No.  1  that  it 
has  an  exclusive  license  to  trade  options 
on  the  Index,  and  is  proposing  to  permit 
four  additional  opportunities  for 
expiration.  The  &cchange  believes  the 
additional  expiration  dates  would  give 
investors  a  more  widely  traded  strategy. 


•15  U.S.C.  7ef(b)(5). 
•  15  U.S.C.  78s(b)(3)(A). 
'"l?  CFR  240.19b-4(e)(6). 


For  the  reasons  discussed  above,  the 
Commission  finds  the  waiver  of  the  30 
day  period  for  Amendment  No.  1  is 
consistent  with  the  protection  of 
investors  and  the  public  interest. 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  as 
amended,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule,  as 
amended,  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  vnthheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-98-52  and  should  be 
submitted  by  January  20, 1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  98-34259  Filed  12-24-98;  fl:45  am] 
MLLINQ  COM  M10-01-M 
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SECURrriES  and  exchange 

COMMISSION 

[Retoas*  No.  34-40810;  International  Series 
Release  No.  1174;  File  No.  SR-EMCC-«8- 
101 

Self'Regulatory  Organizations; 
EnMrging  Markets  Clearing 
Corporation;  Notice  of  a  Proposed 
Rule  Change  Relating  to  Netting 
Services 

December  18, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
November  2, 1998,  Emerging  Markets 
Clearing  Corporation  ("EMCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  items 
have  been  prepared  primarily  by  EMCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  from 
interested  persons  on  the  proposed  rule 
change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Under  the  proposed  rule  change, 
EMCC  will  oflier  netting  services  to  its 
members.^ 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the.  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
EMCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  EMCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Currently,  EMCC  processes  its 
members'  transactions  on  a  trade  for 
basis.  Under  the  proposed  rule  change, 
EMCC  will  offer  its  members  the  ability 
to  have  their  transactions  processed  on 
a  netted  basis  through  EMCC's  netting 
services. 


Under  the  proposal,  transactions  that 
are  between  two  netting  members  *  and 
that  have  been  reported  on  EMCC's 
"accepted  trade  report"  made  available 
to  members  no  later  than  two  days  prior 
to  settlement  date  ("SD-2")  will  be 
eligible  for  settlement  netting.  The 
accepted  trade  report  will  indicate  those 
trades  that  are  to  be  processed  on  a 
netted  basis. 

Both  trade  for  trade  transactions  and 
netted  transactions  will  be  novated  and 
guaranteed  at  the  same  time.  As  urith 
trade  for  trade  transactions,  receive  and 
deliver  obligations  with  respect  to 
netting  trades  would  be  established  at 
the  time  the  "accepted  trade  report"  is 
made  available  to  members.  On  the 
scheduled  settlement  date,  these  receive 
and  deliver  obUgations  will  be 
extinguished  and  replaced  with  new 
receive  obligations  or  deliver  obligations 
relating  to  the  net  position.  In  order  to 
meet  the  delivery  parameters  of  the 
applicable  qualified  securities 
depository  ("QSD").  EMCC  may 
establish  one  or  more  receive  and 
deUver  obligations  with  respect  to  any 
one  net  position. 

The  value  at  which  receive  and 
deliver  obligations  will  be  settled  at  a 
QSD  will  be  fixed  by  EMCC  based  on  an 
average  of  the  prices  of  all  transactions 
in  the  ISIN  *  underlying  such  receive 
and  deliver  obUgations.  In  order  to 
compensate  netting  members  for  the 
difference  between  the  value  at  which 
the  netted  receive  and  deliver 
obligations  will  be  settled  and  the  actual 
consideration  for  the  transactions 
underlying  the  receive  and  deliver 
obUgations,  EMCC  will  debit  or  credit 
members  with  the  difference  between 
the  value  at  which  such  obligations 
settle  and  the  actual  consideration. 
These  credits  and  debits  will  be  referred 
to  as  the  "transaction  adjustment 
payment." 

The  following  paragraphs  describe  the 
particular  changes  that  EMCC  will  make 
to  its  rules  to  accommodate  netting 
services. 

Rule  1 — Definitions 

EMCC  will  add  definitions  q{  "netting 
member,"  "netting  services."  and 
"netting  trade"  to  Rule  1.  The  definition 
of  "netting  trade"  will  set  forth  the 
requirements  that  must  be  met  in  order 
for  a  trade  to  be  eUgible  as  a  netting 
trade.  The  requirements  are  that  the 


M5U.S.C.  78s(b)(l). 

'  The  complete  text  of  the  proposed  amendments 
to  EMCCs  Rules  is  attached  as  an  exhibit  to  EMCC's 
filing,  which  is  available  for  inspection  and  copying 
at  the  Commission's  public  reference  room  and 
through  EMCC. 

'  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  EMCC. 


*The  term  "netting  member"  will  be  deflned  in 
EMCC  Rule  1  as  a  member  that  is  a  participant  in 
the  netting  services. 

'  EMCC's  Rules  define  ISIN  to  mean  the 
International  Securities  Identification  Number  as 
defined  by  International  Number  as  defined  by 
International  Organization  for  Standardization 
6166. 


trade  must  (a)  be  a  compared  trade 
between  two  netting  members  and  (b) 
have  been  reported  on  an  accepted  trade 
report  made  available  to  members  no 
later  than  SD-2.  The  definition  also  will 
state  that  EMCC  may  treat  any  trade  or 
trades,  whether  by  netting  member  or  by 
ISIN,  as  ineligible  to  be  a  netting 
trade(s).  EMCC  will  also  modify  the 
definition  of  "final  net  settlement 
obligation"  to  include  any  unpaid 
transaction  adjustment  payment. 

EMCC  will  make  technical  corrections 
to  the  definitions  of  "fail  long  position," 
"fail  short  position,"  and  "net 
settlement  obUgation,"  all  of  which 
incorrectly  refer  to  the  "settlement  day" 
rather  than  the  "scheduled  settlement 
date."  In  addition,  EMCC  will  modify 
the  definition  of  "contract  value"  to 
clarify  that  this  value  is  calculated  by 
EMCC. 

Rule  4 — Clearing  Fund,  Margin,  and 
Loss  Allocation 

EMCC's  risk  system  currently    • 
calculates  members'  margin 
requirements  on  a  netted  basis. 
Therefore,  EMCC  will  not  amend  Rule  4 
other  than  with  respect  to  the  expiration 
date  of  the  paragraph  in  Rule  4  Siection 
10  that  permits  EMCC  to  use  clearing 
fimd  deposits  for  intraday  financing. 
The  proposed  change  will  postpone  the 
automatic  expiration  of  this  ability  to 
the  earlier  of  (i)  the  first  anniversary  of 
the  date  on  which  EMCC  commenced 
operation  as  a  registered  clearing 
agency  ^  or  (ii)  the  date  on  which  all 
members  are  netting  members  (as 
opposed  to  the  date  on  which  netting 
services  are  available). 

In  addition,  EMCC  proposes  to  make 
a  correction  with  respect  to  the  use  of 
the  term  "value  of  position"  in  Section 
5  of  Rule  4.  Although  the  term  "value 
of  position"  is  currently  employed  with 
respect  to  the  calculations  of  both  the 
mark  to  market  amount  and  volatility 
amoimt,  its  meaning  is  not  the  same  for 
both  calculations.  The  current  definition 
appUes  only  to  the  mark  to  market 
calculation.  To  clarify  this,  EMCC  will 
move  that  definition  from  the  text  of 
Section  5  to  a  footnote  to  the  mark  to 
market  formula.  In  addition,  EMCC  will 
insert  a  different  definition  of  "value  of 
position"  as  a  footnote  to  the  volatility 
amount  formula. 

Rule  6 — Receipt  of  E)ata 

With  the  introduction  of  netting 
services,  the  "accepted  trade  report" 
will  indicate  whether  a  transaction  is  a 


*The  Conunission  granted  EMCC  temporary 
registration  as  a  clearing  agency  on  February  13, 
1998.  Securities  Exchange  Act  Release  No.  39661, 
International  Series  Release  No.  1117  (February  13, 
1998).  63  FR  8711. 
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ni  !i  ting  trade  or  whether  it  will  be 
sc  t  lied  on  a  trade  for  trade  basis.  EMCC 
w  i  1  modify  Rule  6  to  reflect  this.  EMCC 
miqmbers  will  receive  a  "netting  detail 
report  **  from  EMCC  with  respect  to 
netting  trades  scheduled  to  settle  on  the 
fcjllowing  business  day.  The  "netting 
detail  report"  will  indicate  with  respect 
tQ  each  ISIN  in  which  a  netting  member 
hf  (  a  netting  trade  a  net  settlement 
P9^ition  for  a  given  settlement  date.  The 
n^t  settlement  position  will  equal  the 
n^i  amount  of  EMCC  eligible 
instruments  in  a  particular  ISIN  that  a 
noting  member  has  purchased  from  or 
sold  to  all  other  netting  members.  In 
addition,  EMCC  will  add  language  to 
R^le  6  to  clearly  indicate  that  cutoff 
tidies  for  submission  of  data  to  EMCC 
n^^y  be  different  for  netting  trades  and 
trades  to  be  settled  on  a  trade  for  trade 
b^^is. 

Rule  7 — Novation  and  Guaranty  of 
Opligations  and  Receive,  Deliver  and 
Settlement  Obligations  and  Rule  8 — 
S^tlement  Instructions  Only  Report 


I  [ 


I  EMCC  will  amend  Section  1  of  Rule 
SO  that  it  pertains  to  the  guaranty  and 
n|)lvation  of  all  trades  submitted  to 
EMCC.  No  change  is  proposed  with 
n  i  pect  to  the  timing  of  the  guaranty  and 
nqlvation. 

CC  will  amend  Section  2(a)  of  Rule 
that  it  pertains  to  the  creation  of  a 
mber's  receive  and  deliver 
igations.  EMCC  proposes  no  change 
respect  to  the  point  in  time  at 
wliich  receive  and  deliver  obligations 
are  created  by  EMCC.  However,  with 
respect  only  to  netting  trades  on  the 
S4t:heduled  settlement  date,  the  receive 
and  deliver  obligations  that  are 
emblished  in  accordance  with  Section 
2U)  will  be  extinguished  and  replaced 
wintii  one  or  more  new  receive  and 
disiiver  obligations  with  respect  to  each 
net  position.  In  addition,  subsection  (c) 
of  Section  2  will  state  that  deliver  and 
receive  obligations  are  to  be  settled  at 
th^  settlement  value  set  forth  on  the 
"accepted  trade  report"  for  trades  to  be 
settled  on  a  trade  for  trade  basis  and  as 
s^t  forth  on  the  "netting  detail  report" 
with  respect  to  netting  trades. 

EMCC  will  amend  Section  3  of  Rule 
740  that  it  pertains  to  the  transaction 
adjustment  payment.  Because  EMCC 
will  calculate  a  settlement  value  for 
netted  trades,  EMCC  will  be  required  to 
credit  or  debit  netting  members  with  an 
amount  equal  to  the  difference  between 
the  net  consideration  of  the  transactions 
uhderlying  each  net  settlement  position 
and  the  net  settlement  value  of  such 
niatting  member's  receive  and  deliver 
obdigations  for  each  net  settlement 
position.  This  payment  will  be  referred 


'  to  as  the  transaction  adjustment 
payment. 

In  addition,  EMCC  will  make  the 
following  technical  changes  so  that  (i) 
all  rules  pertaining  to  receive,  deliver, 
and  settlement  obligations  appear  under 
one  rule  and  (ii)  Rule  8  pertains  solely 
to  EMCC's  settlement  instructions  only 
report: 

"Fail  settlement  positions" — moved 
from  Section  2  of  Rule  8  to  Section  12 
of  Rule  7. 

"Partial  deliveries" — moved  from 
Section  3  of  Rule  8  to  Section  13  of  Rule 
7. 

"Financing  costs/obligation  to  receive 
securities" — ^moved  from  Section  4  of 
Rule  8  to  Section  14  of  Rule  7.  A 
paragraph  will  be  added  to  this  section 
which  will  enable  EMCC  to  charge 
interest  to  and/or  Bne  a  member  for 
failure  to  make  a  transaction  adjustment 
payment. 

"Obligation  to  facilitate  financing" — 
moved  from  Section  5  of  Rule  8  to 
Section  15  of  Rule  7. 

"Relationship  with  qualified 
securities  depository" — moved  fitjm 
Section  6  of  Rule  8  to  Rule  25. 

Rule  25 — Qualified  Securities 
Depositories 

In  addition  to  moving  Section  6  of 
Rule  8  to  Section  2  of  Rule  25.  EMCC 
will  add  a  section  to  Rule  25  prohibiting 
a  member  from  canceling  or  otherwise 
modifying  instructions  previously 
transmitted  by  EMCC  to  a  QSD. 

Addendum  C — Statements  of  Policy 
with  Respect  to  Additional  Clearing 
Fund  Deposits 

Addendum  C  will  be  corrected  to 
refer  to  contract  values  rather  than 
settlement  values. 

Addendum  F — Fee  Schedule 

In  order  to  be  consistent  with  the 
timetables  contained  elsewhere  in  its 
Rules  which  key  off  of  settlement  day 
("SO")  and  because  members  may 
submit  trades  that  were  done  on  a 
forward  basis  so  long  as  such  trades  are 
submitted  to  EMCC  no  earlier  than  SD- 
3,  EMCC  proposes  to  change  the 
references  to  Trade  Date  (T)  in  its  fee 
schedule  to  SD. 

EMCC  believes  that  the  ability  to  offer 
the  netting  services  would  facilitate  the 
prompt  and  accurate  clearance  and 
settlement  of  emerging  market  securities 
transactions  and  is  therefore  consistent 
with  the  requirements  of  Section  17A  of 
the  Act  ^  and  the  rules  and  regulations 
thereunder. 


'  15  U.S.C.  78<j-l. 


(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition. 

EMCC  does  not  beUeve  that  the 
proposed  rule  change  will  have  an 
impact  on  or  impose  a  burden  on 
competition. 

IC)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  relating  to  the 
proposed  rule  change  have  been 
solicited  or  received.  EMCC  will  notify 
the  Commission  of  any  written 
comments  received  by  EMCC. 

in.  Date  of  EffiBctiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  EMCC  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  EMCC.  All  submissions  should 
refer  to  File  No.  SR-EMCC-98-10  and 
should  be  submitted  by  January  20, 
1999. 
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For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  98-34258  Filed  12-24-98;  8:45  am] 
MLUNG  COOE  8010-«1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retoase  No.  34-40814;  File  No.  SR-NASD- 
9a-78] 

Self-Regulatory  Organizations;  Order 
Granting  Approval  to  Proposed  Rule 
Ctiange  by  the  National  Association  of 
Securities  Dealers,  Inc.  Relating  to  the 
Equity  Option  Hedge  Exemption 

December  21. 1998. 
I.  Intniduction 

On  October  15, 1998,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association"),  through  its 
wholly  owned  subsidiary  NASD 
Regulation  ("NASD  Regulation"),  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  a 
proposed  rule  change  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Exchange 
Act"),'  and  Rule  19b-4  thereunder.^  In 
its  proposal,  NASD  Regulation  seeks  to 
make  permanent  the  Equity  Option 
Hedge  Exemption,  which  has  been 
operating  as  a  pilot  program  since  1990. 
Notice  of  the  proposal  was  published  in 
the  Federal  Register  on  November  16. 
1998  ("Notice"). 3  No  comments  were 
received.  This  order  approves  the 
proposal. 

n.  Description  of  the  Proposal 

The  purpose  of  the  proposed  rule 
change  is  to  make  permanent  the 
NASD's  Equity  Option  Hedge 
Exemption  program  ("Hedge 
Exemption"),  which  has  been  operating 
on  a  pilot  basis  since  1990.  NASD  Rule 
2860(b)(3)  provides  that  the  position 
limits  for  equity  options  are  determined 
according  to  a  five-tiered  system  in 
which  more  actively  traded  stocks  with 
larger  public  floats  are  subject  to  higher 
position  limits.  Under  the  NASD  rules, 
the  ciurent  basic  position  limits  are  as 
follows.  For  standardized  equity 
options.^  the  current  basic  position 


» 17  CFR  20O.3O-3(a)(12). 

•  15  U.S.C  78s(b)(l). 
»17CFR240.19b-4. 

>  See  Exchange  Act  Release  No.  40652  (Nov.  9. 
1998).  63  FR  63764  (Nov.  16, 1998)  (File  No.  SR- 
NASD-98-78). 

*  Standardized  equity  options  are  exchange- 
traded  options  issued  by  the  Options  Clearing 
Corporation  ("OCC")  that  have  standard  terms  with 


limits  are:  4,500,  7,500, 10,500,  20,000 
and  25,000  contracts.  For  conventional 
equity  options.*  the  current  basic 
position  limits  are  three  times  the 
standardized  equity  options  position 
limits,  i.e.,  13.500.  22.500,  31.500. 
60.000  and  75,000  contracts.  NASD 
rules  do  not  specifically  govern  how  a 
particular  equity  option  falls  within  one 
of  the  five  position  limit  tiers.  Rather, 
the  NASD's  position  limit  rule  provides 
that  the  position  limit  established  by  an 
options  exchange  for  a  particular  equity 
option  is  the  applicable  position  limit 
forjpurposes  of  the  NASD's  rule.^ 

Ine  Hedge  Exemption  provides  for  an 
automatic,  limited  exemption  bom 
position  limits  ^  and  exercise  limits  ^  for 
equity  options  that  are  hedged  using  one 
of  the  four  most  commonly  used  hedge 
positions:  (1)  Long  stock  and  short  call; 
(2)  long  stock  and  long  put;  (3)  short 
stock  and  long  call;  and  (4)  short  stock 
and  short  put.  The  NASD  rules  also 
specify  how  an  options  contract  must  be 
hedged.  To  be  properly  hedged,  the 
options  contract  must  be:  (i)  hedged  by 
100  shares  of  stock,  (ii)  hedged  by 
securities  that  are  readily  convertible 
into,  or  economically  equivalent  to. 
such  stock.^  or  (iii)  in  the  case  of  an 


respect  to  strike  prices,  expiration  dates  and  the 
amount  of  the  underlying  security. 

'  A  conventional  option  is  any  option  contract  not 
issued,  or  subject  to  issuance  by,  the  OCC. 

'  For  equity  options  that  do  not  trade  on  an 
options  exchange,  the  NASD's  position  limit  rule 
provides  that  the  limit  for  conventional  equity 
options  shall  be  three  times  the  basic  limit  of  4,500 
contracts,  such  as  13,500  contracts,  unless  the 
member  can  demonstrate  to  the  Association  that  the 
underlying  security  meets  the  standards  for  higher 
limits  and  the  initial  listing  standards  for 
standardized  options  trading. 

'  Position  limits  impose  a  ceiling  on  the  number 
of  options  contracts  of  each  options  class  on  the 
same  side  of  the  market  that  can  be  held  or  written 
by  an  investor  or  group  of  investors  acting  in 
concert. 

■  Exercise  limits  restrict  the  number  of  options 
contracts  that  an  investor  or  group  of  investors 
acting  in  concert  can  exercise  within  five 
consecutive  business  days.  Under  NASD  Rules, 
exercise  limits  correspond  to  position  limits,  such 
that  investors  in  options  classes  on  the  same  side 
of  the  market  are  allowed  to  exercise,  during  any 
five  consecutive  business  days,  only  the  number  of 
options  contracts  set  forth  as  the  applicable  position 
limits  for  those  options  classes. 

"The  Commission  notes  that  the  NASD 
determines  on  a  case-by-case  basis  whether  an 
instrument  that  is  being  used  as  the  basis  for  an 
underlying  hedged  position  is  readily  and 
immediately  convertible  into  the  security 
underlying  the  corresponding  option  position.  In 
this  regard,  the  NASD  generally  fmds  that  an 
instrument  which  will  become  convertible  into  a 
security  at  a  future  date,  but  which  is  not  presently 
convertible,  is  not  a  "convertible"  security  for 
purpose  of  the  equity  option  position  limit  hedge 
exemption  until  the  date  it  becomes  convertible.  In 
addition,  if  the  convertible  security  used  to  hedge 
an  options  position  is  called  for  redemption  by  the 
issuer,  the  security  would  have  to  be  converted  into 
the  underlying  security  immediately  or  the 
corresponding  options  position  reduced 
accordingly. 


adjusted  options  contract,  hedged  by  the 
number  of  shares  represented  by  the 
adjusted  contract.  Under  the  Hedge 
Exemption,  the  maximum  standardized 
equity  option  position  (combining 
hedged  and  unhedged  positions)  is  three 
times  the  basic  position  limit  level  for 
standardized  options,  i.e.,  13.500. 
22.500,  31.500,  60,000  or  75.000 
contracts.  Additionally,  the  maximum 
conventional  equity  option  position 
(combining  hedged  and  unhedged 
positions)  is  three  times  the  basic 
position  level  for  conventional  equity 
options,  i.e.,  40.500.  67.500,  94.500. 
180,000  or  225,000  contracts. 

III.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
association,  and.  in  particular,  the 
requirements  of  Section  15A.'° 
Specifically,  the  Commission  believes 
that  the  NASD's  equity  options  position 
limit  hedge  exemption  will 
accommodate  the  needs  of  investors  and 
market  participants  while  at  the  same 
time  furthering  investor  protection  and 
the  public  interest,  i' 

The  Commission  believes  that  the 
Hedge  Exemption  is  an  important 
component  of  the  options  position  limit 
rules  and  should  be  continued  on  a 
permanent  basis.  The  Hedge  Exemption 
is  a  necessary  tool  for  market 
participants  to  manage  their  market 
exposure  by  allowing  them  the 
flexibility  to  hold  larger  options 
positions  in  cases  where  such  positions 
are  hedged.  The  Commission  further 
believes  that  the  Hedge  Exemption 
provides  depth  and  liquidity  to  the 
market  and  will  allow  investors  to 
hedge  their  stock  portfolios  more 
effiectively.  without  significantly 
increasing  concerns  regarding 
intermarket  manipulations  or 
disruptions  of  either  the  options  market 
or  the  underlying  stock  market. 

The  Commission  notes  that  the  Hedge 
Exemption  has  been  operating  on  a  pilot 
basis  since  1990.  NASD  Regulation  has 
had  eight  years  of  experience 
administering  and  monitoring  the 
program.  The  Commission  believes  that 
NASD  Regulation  has  adequate  rules  in 
place  to  surveil  the  proposed  hedge 
exemption.  Specifically,  NASD  rules 
require  each  member  to  report  options 
positions  of  any  account  which  has 
established  an  aggregate  position  of  200 


'"15U.S.C.  78o-3(b)(6). 

"In  approving  the  proposal,  the  Commission  has 
considered  its  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C  78c(f). 
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o '  more  option  contracts  of  the  put  class 
aim  the  call  class  on  the  same  side  of 
th^  market  covering  the  same 
ui^derlying  security.^^  Finally,  the 
Commission  believes  that  approval  of 
the  NASD's  Hedge  Exemption  on  a 
pjekmanent  basis  is  appropriate  in  order 
to  achieve  parity  with  the  exchange- 
trade  options  markets.'^ 

r  /t  Conclusion 

If  is  therefore  ordered,  pursuant  to 
Selction  19(b)(2)  of  the  Act."»  that  the 
proposed  rule  change  (SR-NASD-98- 
7|3J)  is  approved. 

For  the  Commission,  by  the  Division  of 
Nfirket  Regulation,  pursuant  to  delegated 
ai^ority." 

Margaret  H.  MeFarland, 
Deputy  Secretary. 

[tft  Doc.  98-34253  Filed  12-24-98:  8:45  am) 
BUJNO  CODE  a010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[HMease  No.  34-^(0816;  File  No.  SR-NASD- 
9Ml] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Granting  Approval 
to  Proposed  Rule  Change  Relating  to 
Application  of  ttte  Corporate  Financing 
Rule  to  Certain  Offerings  by  Charitable 
Ofganizations 

[]|acember21, 1998. 

li  introduction 

bn  October  29,  1998,  the  National 
sociation  of  Securities  Dealers,  Inc. 
ASA"),  through  its  wholly-owned 
sidiary  NASD  Regulation,  Inc. 
ASD  Regulation"),  submitted  to  the 
urities  and  Exchange  Commission 
EC"  or  "Commission"),  pursuant  to 
tion  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") «  and  Rule 
idb— 4  thereunder,^  proposed  rule 
change  to  amend  NASD  Rule  2710 
("Corporate  Financing  Rule")  to  exempt 
certain  offerings  by  charitable 
organizations  from  the  pre-offering 
filing  requirements.  The  Commission 
published  the  proposed  rule  change  for 
ccnunent  in  the  Federal  Register  on 
November  19, 1998.^  No  comments 


See  Rule  28eo(b)(S). 

See,  e.g.,  American  Stock  Exchange  Rule  904; 
CUcago  Board  Options  Exchange  Rule  4.11. 

f  15U.S.C.  78s(b)(2). 
•17  CFR  200.30-3(aHl2). 
15U.S.C78s(b)(l). 
^17CFR240.19b-4. 
'*  Securities  Exchange  Act  Release  No.  40676 
(November  12, 1996),  63  FR  64303. 


were  refceived.  This  order  approves  the 
proposal. 

n.  Description  of  the  Proposal 

Rule  2710  currently  subjects  "church 
bond"  offerings  to  a  tiling  requirement 
with  the  Corporate  Financing 
Department  of  NASD  Regulation 
("Department")  so  that  the  Department 
has  an  opportunity  to  determine 
whether  compensation  terms  and 
arrangements  are  fair  and  reasonable  for 
purposes  of  the  rule.  According  to 
NASD  Regulation,  the  aggregate 
underwriting  compensation  received  by 
church  bond  broker/dealers  has  been 
significantly  below  the  maximum 
amount  of  underwriting  compensation 
that  is  permitted  imder  Rule  2710. 

Under  the  proposal,  offerings  of 
securities  by  a  church  or  other 
charitable  institution  that  are  exempt 
from  SEC  registration  pursuant  to 
Section  3(a)(4)  of  the  Securities  Act  of 
1933  ("Securities  Act")*  would  be 
exempt  from  the  fiUng  requirements,  but 
not  the  substantive  requirements,  of  the 
Corporate  Financing  Rule.  NASD 
Regulation  proposes  to  implement  the 
proposed  rule  change  on  the  date  of  SEC 
approval. 

m.  Discussion 

After  care^l  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of 
Section  15A(b)  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  association  in 
general  and,  in  particular,  the 
requirements  of  Section  15A(b)(6)  of  the 
Act.s  Section  15A(b)(6)  requires,  among 
other  things,  that  the  Association's  rules 
be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and,  in  general,  to  protect 
investors  and  the  public  interest.^ 

The  Commission  believes  that  it  is 
resonable  to  eliminate  the  filing 
requirement  in  Rule  2710  for  certain 
church  bond  offerings  to  allow  NASD 
Regulation  to  better  allocate  its  staff 
resources.  The  Commission  notes  that 
NASD  Regulation  has  not  recently 
identified  any  problems  with  these 
offerings  and  that  the  proposed 
exemption  relates  only  to  the  filing 


♦  15  U.S.C.  77c(a)(4).  The  Commission 
emphasizes  that  in  order  for  the  proposed 
exemption  to  apply  the  offering  must  qualify  under 
Section  3(aH4)  of  the  Securities  Act,  which  requires 
that  the  offering  not  be  for  pecuniary  profit,  and  no 
part  of  the  net  earnings  can  inure  to  the  benefit  of 
any  person,  private  stockholder,  or  individual. 

» 15  U.S.C.  78o-3(b)(6). 

*In  approving  this  proposed  rule  change,  the 
Commission  notes  that  it  has  also  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 


requirements,  but  not  the  substantive 
requirements,  of  Rule  2710.  The 
Commission  also  notes  that  only  the 
offerings  that  are  exempt  under  Section 
3(a)(4)  of  the  Securities  Act  would  be 
covered  under  the  proposed  exemption. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'  that  the 
proposed  rule  change  (SR-NASD-98- 
81)  be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margarrt  H.  MeFarland, 

Deputy  Secretary. 

(FR  Doc.  98-34254  Filed  12-24-98;  8:45  am] 

BNJJNQ  COK  M10-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Raleasa  No.  34-40613;  File  No.  SR-OCC- 
98-Oe] 

Self'Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Order 
Granting  Approval  of  a  Proposed  Rule 
Change  Relating  to  Market 
Coordination  In  the  Application  of 
Circuit  Breakers 

December  21, 1998. 

On  June  9, 1998,  The  Options 
Clearing  Corporation  ("OCC")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  and  on 
July  23. 1998  and  October  27, 1998, 
amended  the  proposed  rule  change  (File 
No.  SR-OCC-98-06)  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") '  Notice  of 
the  proposal  was  published  in  the 
Federal  Register  on  November  5, 1998. ' 
No  comment  letters  were  received.  For 
the  reasons  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  change. 

I.  Description 

On  April  9, 1998,  the  Commission 
approved  amendments  to  the  "circuit 
breaker"  provisions  of  Rule  805  of  the 
New  York  Stock  Exchange  ("NYSE"). » 
Under  the  amended  Rule  80B,  the 
securities  markets  could  reopen  after  a 
trading  halt  and  continue  to  trade  in  the 
range  of  20  to  30  percent  down  while 
the  rules  of  the  Chicago  Mercantile 
Exchange  would  not  permit  index 


'  15  U.S.C.  788(b)(2). 

■17CFR200.30-3(a)(12). 

« 15  U.S.C  7es  (b)(1). 

*  Securities  Exchange  Act  Release  No.  40624 
(October  30, 1998)  63  FR  59834. 

>  Securities  Exchange  Act  Release  No.  39846 
(April  9.  1998)  63  FR  18477.  OCC  submitted  a 
comment  letter  in  response  to  thir  notice  of  the 
proposed  rule  change.  Letter  from  Wayne  P. 
Luthringshausen.  Chairman,  OCC  (March  23, 1998). 
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futures  contracts  to  trade  below  twenty 
percent  down.  As  a  result,  it  is  possible 
that  the  closing  prices  used  by  the 
future  markets  to  determine  variation 
margin  on  index  futures  and  the  closing 
prices  of  future  options  could  lose  their 
theoretical  relationship  to  the  closing 
prices  of  related  index  option  contracts. 
In  such  circumstances,  OCC  margin 
calculations  for  cross-margined 
accounts  might  incorrectly  estimate  the 
actual  risk  of  the  cross-margined 
positions. 

The  rule  change  permits  OCC  to 
adjust  margin  requirements  for  cross- 
margined  accounts  in  the  event  of  an 
asynchronized  application  of  circuit 
breakers  by  the  securities  and  futures 
exchanges.  Specifically,  the  rule  change 
gives  OCC  plenary  authority  to  take 
whatever  actions  that  it  deems 
appropriate  to  adjust  margins  with 
respect  to  cross-margined  accounts 
when  futures  and  options  market  have 
become  delinked. 

n.  Discussion 

Section  17A(b)(3)(F)  of  the  Act* 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  the  custody  and  control  of 
the  clearing  agency  or  for  which  it  is 
responsible.  Section  17A(a)(2)(A)(ii]  of 
the  Act  3  directs  the  Commission  to  use 
its  authority  under  the  Act  to  facilitate 
tbe  establishment  of  linked  or 
coordinated  facilities  for  the  clearance 
and  settlement  of  transactions  in 
securities,  securities  options,  contracts 
of  sale  for  future  delivery  and  options 
thereon,  and  commodity  options.  The 
Commission  believes  that  the  proposed 
rule  change  is  consistent  with  these 
requirements  under  the  Act. 

The  Commission  views  the  use  of 
cross-margining  arrangements  as  a 
significant  risk  reduction  method 
because  it  provides  a  means  whereby 
individual  clearing  organizations  do  not 
have  to  independently  manage  the  risk 
associated  with  some  components  [i.e., 
the  futiu'es  or  options  component)  of  a 
clearing  member's  total  portfolio. 
Therefore,  cross-margining  programs 
serve  to  help  OCC  assure  the 
safeguarding  of  securities  and  funds  and 
to  facilitate  the  establishment  of  linked 
or  coordinated  facilities  for  the 
clearance  and  settlement  of  futures  and 
options,  transactions  in  securities. 
However,  if  the  securities  and  futures 
markets  became  delinked  because  of  an 
asynchronized  application  of  circuit 
breakers  it  is  possible  that  OCC's  margin 
system  might  not  accurately  estimate 


the  risk  associated  with  positions  in  a 
cross-margined  account.  The 
Commission  believes  that  the  rule 
change  should  ensure  the  continuous 
accuracy  of  OCC's  margin  calcualtions 
for  cross-margined  accounts. 

III.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  with  Section  17A  of  the  Act 
and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  OCC- 
98-06)  be  and  hereby  is  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  ^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  98-34252  Filed  12-24-98;  8:45  am] 
BILLING  CODE  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Small  Business  Administration; 
Interest  Rates 

The  Small  Business  Administration 
publishes  an  interest  rate  called  the 
optional  "peg"  rate  (13  CFR  120.214)  on 
a  quarterly  basis.  This  rate  is  a  weighted 
average  cost  of  money  to  the 
government  for  maturities  similar  to  the 
average  SBA  direct  loan.  This  rate  may 
be  used  as  a  base  rate  for  guaranteed 
fluctuating  interest  rate  SBA  loans.  This 
rate  will  be  5  percent  for  the  October- 
December  quarter  of  FY  99. 

Pursuant  to  13  CFR  120.921(b),  the 
maximum  legal  interest  rate  for  a 
commercial  loan  which  funds  any 
portion  of  the  cost  of  a  project  (see  13 
CFR  120.801)  shall  be  the  greater  of  6% 
over  the  New  York  prime  rate  or  the 
limitation  established  by  the 
constitution  or  laws  of  a  given  State. 
The  initial  rate  for  a  fixed  rate  loan  shall 
be  the  legal  rate  for  the  term  of  the  loan. 
Jane  Pabgrove  Butler, 

Associate  Administrator  for  Financial 

Assistance. 

(FR  Doc.  98-34189  Filed  12-24-98;  8:45  am) 

BILLING  COOE  802»-01-P 


'15U.S.C.  78q-l(b)(3){F). 
>15U.S.C.  78q-l(a)(2)(A)(ii). 


« 17  CFR  200.30-3  (a)  (12). 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[USCG  199a^919] 

Chemical  Transportation  Advisory 
Committee,  Subcommittee  on  Proper 
Cargo  Names 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Chemical  Transportation 
Advisory  Committee's  (CTAC) 
Subcommittee  on  Proper  Cargo  Names 
(PCN)  will  meet  to  discuss  various  ^ 

issues  relating  to  use  of  proper  cargo 
names  for  the  marine  transportation  of 
hazardous  materials  in  bulk.  The 
meeting  will  be  open  to  the  public. 
DATES:  The  PCN  Subcommittee  will 
meet  on  Tuesday,  January  12, 1999, 
from  9  a.m.  to  4  p.m.  The  meeting  may 
close  early  if  all  business  is  finished. 
Written  material  and  requests  to  make 
oral  presentations  should  reach  the  U.S. 
Coast  Guard  on  or  before  January  4, 
1999.  Requests  to  have  a  copy  of  your 
material  distributed  to  each  member  of 
the  CTAC  Subcommittee  should  reach 
the  U.S.  Coast  Guard  on  or  before 
January  4, 1999. 

ADDRESSES:  The  Subcommittee  will 
meet  at  the  Ameican  Biueau  of  Shipping 
(ABS),  ABS  Plaza,  16855  Northchase 
Drive,  Houston,  TX  77060-6008.  Point 
of  contact:  Mr.  PhiUp  G.  Rynn;  tel.:  281- 
877-6415;  fax.:  281-877-6795.  Send 
written  material  and  requests  to  make 
oral  presentations  to  Mr.  Curtis  Payne, 
Commandant  (G-MSO-3),  U.S.  Coast 
Guard  Headquarters,  2100  Second 
Street,  SW,  Washington,  EX:  20593- 
0001 .  This  notice  is  available  on  the 
Internet  at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  questions  on  this  notice,  contact  Mr. 
Curtis  Payne,  telephone  202-267-1577, 
fax  202-267-4570.  For  questions  on 
viewing,  or  submitting  material  to,  the 
docket,  contact  Ms.  Dorothy  Walker, 
Chief,  Dockets,  Department  of 
Tmasportation,  telephone  202-366- 
9329. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  under  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App. 
2. 

Meeting  Agenda 

The  agenda  for  this  meeting  will  be  to 
develop  recommendations  which 
address  deficiencies  previously 
identified  by  the  Subcommittee  with 
respect  to  the  following  issues: 

1.  Differences  in  regulatory 
requirements  for  the  classification, 
shipping  and  transportation  of  bulk 
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liquid  hazardous  materials  by  marine 
vessel  compared  to  other  modes  of 
transportation, 

2.  Inadequate  regulations,  and 

3.  Training  and  Procedures. 

The  meeting  is  open  to  the  public. 
Please  note  that  the  meeting  may  close 
early  if  all  business  is  finished.  At  the 
Chair's  discretion,  members  of  the 
public  may  make  oral  presentations 
during  the  meeting.  If  you  would  like  to 
make  an  oral  presentation  at  the 
meeting,  please  notify  Mr.  Payne  no 
later  than  January  4, 1999.  Written 
material  for  distribution  at  the  meeting 
should  reach  the  U.S.  Coast  Guard  no 
later  than  January  4, 1999.  If  you  would 
like  a  copy  of  your  material  distributed 
to  each  member  of  the  Subcommittee  in 
advance  of  the  meeting,  please  submit 
25  copies  to  Mr.  Payne  no  later  than 
January  4, 1999  or  make  other 
arrangements  with  Mr.  Payne. 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  Individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meeting,  contact  Mr.  Payne  as  soon  as 
possible. 

Dated:  December  17, 1998. 

Joseph  ).  Angelo, 

Director  of  Standards,  Marine  Safety  and 
Environmental  Protection. 

(FR  Doc.  98-34341  Filed  12-24-98;  8:45  am) 

MLUNG  CODE  4»1».1S-M 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
{STB  Finance  Docket  No.  33692] 

Adrian  &  Blissfield  Rail  Road 
Company— Acquisition  Exemption- 
Grand  Trunk  Western  Railroad 
Incorporated 

Adrian  &  Blissfield  Rail  Road 
Company  (ADBF),  a  Class  III  rail  carrier, 
has  filed  a  notice  of  exemption  under  49 
CFR  1150.41  to  acquire  (by  purchiise)    , 
approximately  2.27  miles  of  rail  line 
ovmed  by  Grand  Trunk  Western 
Railroad  Incorporated  (GTW)  (known  as 
the  Dequindre  Line)  between  (1) 
milepost  1.77  and  milepost  4.04  in 
Wayne  County,  MI  (the  Holly 
subdivision).  1  ADBF  will  operate  the 
property. 

Tlie  transaction  was  scheduled  to  be 
consummated  on  or  shortly  after 
December  15, 1998. 


■  AOBF  certifies  that  its  annual  revenue  will  not 
exceed  those  that  would  qualify  it  as  a  Class  ID  rail 
carrier  and  that  its  annual  revenues  are  not 
projected  to  exceed  SS  million. 


If  this  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  imder  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  fiUng  of 
a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33692,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Keimeth  J. 
Bisdorf,  2301  West  Big  Beaver  Road, 
Suite  600.  Troy,  MI  48084-3329. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  December  17, 1998. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

|FR  Doc.  98-34280  Filed  12-24-98;  8:45  am] 
BILLING  CODE  491S-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB~437  (Su6-No.  2X)] 

Kansas  Southwestern  Railway, 
LLC. — ^Abandonment  Exemption — in 
Reno,  Pratt  and  Stafford  Counties,  KS 

Kansas  Southwestern  I^lway,  L.L.C.  ' 
(KSW)  has  filed  a  notice  of  exemption 
under  49  CFR  part  1152  subpart  F — 
Exempt  Abandonments  to  abandon  an 
approximately  64.27-mile  line  of 
railroad  on  the  luka  Branch  between 
milepost  609.97,  at  Olcott  and  milepost 
630.13  at  luka,  and  the  portion  of  its 
Stafford  Branch  between  milepost  610.0, 
at  Olcott  and  milepost  654.11  at 
Radiimi,  in  Reno,  Pratt  and  Stafford 
Counties,  KS.  The  line  traverses  United 
States  Postal  Service  Zip  Codes  67121, 
67583,  67578.  67545,  67577,  67571, 
67569  and  67066. 

KSW  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  has  been  no 
overhead  traffic  handled  on  the  line 
during  that  period;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surface  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  In  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 


(environmental  reports),  49  CFR  1105.8 
(historic  reports).  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effective  on  January  27,  1999,  unless 
stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
environmental  issues,'  formal 
expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c)(2),2  and  trail 
use/rail  banking  requests  imder  49  CFR 
1152.29  must  be  filed  by  January  7, 
1999.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  January  19, 
1999.  with:  Surface  Transportation 
Board,  Office  of  the  Secretary,  Case 
Control  Unit,  1925  K  Street.  NW, 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  Karl  Morell,  Ball  Janik 
LLP.  1455  F  St.,  NW.,  Suite  225, 
Washington,  IX:  20005.  If  the  verified 
notice  contains  false  or  misleading 
information,  the  exemption  is  void  ab 
initio. 

KSW  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  envirorunental 
assessment  (EA)  by  December  31. 1998. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  500. 
Surface  Transportation  Board, 
Washington,  DC  20423)  or  by  calling 
SEA,  at  (202)  565-1545.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 


'  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  of  Out- 
of-Service  Bail  Lines.  5  I.C.C.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

2  Each  offer  of  flnancial  assistance  must  be 
accompanied  by  the  filing  fee,  which  currently  is 
set  at  SlOOO.  See  49  CFR  1002.2(0(25). 
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after  the  EA  tiecomes  available  to  the 
public. 

Environmental,  historic  preservation, 
pubUc  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  KSW  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line.  If 
consummation  has  not  been  effected  by 
KSW's  filing  of  a  notice  of 
consummation  by  December  28, 1999, 
and  there  are  no  legal  or  regulatory 
barriers  to  consummation,  the  authority 
to  abandon  will  automatically  expire. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  December  14. 1998. 
By  the  Board,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

IFR  Doc.  98-33571  Filed  12-24-98;  8:45  am] 

BILLMQ  CODE  491S-0O-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

December  17, 1998. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
Information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  ^4W.,  Washington.  DC  20220. 

DATES:  Written  comments  should  be 
received  on  or  before  January  27. 1999 
to  be  assured  of  consideration. 

U.S.  Customs  Service  (CUS) 

OMB  Number:  1515-0120. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Commercial  Invoices. 

Description:  The  collection  of 
Commercial  Invoices  is  necessary  for 
the  proper  assessment  of  Customs 
duties.  The  invoice(s)  is  attached  to  the 
CF  7501.  The  information  which  is 
supplied  by  the  foreign  shipper  is  used 
to  ensure  compliance  with  statutes  and 
regulations. 


Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
8,000.000. 

Estimated  Burden  Hours  Per 
Respondent:  10  seconds. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
45,000  hours. 

Clearance  Officer:  |.  Edgar  Nichols 
(202)  927-1426,  U.S.  Customs  Service, 
Printing  and  Records  Management 
Branch,  Ronald  Reagan  Building,  1300 
Pennsylvania  Avenue,  N.W.,  Room 
3.2.C,  Washington,  DC  20229. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
ex:  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[PR  Doc.  98-34202  Filed  12-24-98;  8:45  am] 
BILUNG  CODE  4820-02-P 


DEPARTMENT  OF  THE  TREASURY 

Sut>mission  for  OMB  Review; 
Comment  Request 

December  17, 1998. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
PubHc  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  January  27, 1999 
to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1481. 

Regulation  Project  Number:  PS-6-95 
NPRM. 

Type  of  Review:  Extension. 

Title:  Gasoline  and  Diesel  Fuel  Excise 
Tax;  Dye  Injection  Systems  and 
Markers;  Measurement. 

Description:  Terminal  operators  must 
keep  certain  information  to  show  that 
diesel  fuel  has  been  dyed  correctly. 

Respondents:  Business  and  other  for- 
profit.  Individuals  or  households,  Not- 
for-profit  institutions,  Federal 
Government,  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Recordkeepers: 
200. 


Estimated  Burden  Hours  Per 
Recordkeeper:  1  hour. 

Estimated  Total  Recordkeeping 
Burden:  200  hours. 

Clearance  Officer:  Garrick  Shear, 
Internal  Revenue  Service,  Room  5571, 
1111  Constitution  Avenue,  NW, 
Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
IFR  Doc.  98-34203  Filed  12-24-98;  8:45  am) 
BILUNG  CODE  4S30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
[EE-34-95] 

Proposed  Collection;  Comment 
Request  For  Regulation  Project 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

action:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  EE-34-95  (TD 
8795),  Notice  of  Significant  Reduction 
in  the  Rate  of  Future  Benefit  Accrual. 
(§1.411(d)-6). 

DATES:  Written  comments  should  be 
received  on  or  before  February  26. 1999 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Carol  Savage.  (202)  622- 
3945.  Internal  Revenue  Service,  room 
5569, 1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Notice  of  Significant  Reduction 
in  the  Rate  of  Future  Benefit  Accrual. 

OMB  Number:  1545-1477. 

Regulation  Project  Number:  EE-34- 
95. 
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Abstract:  This  regulation  provides 
guidance  on  the  requirements  of  section 
204(h)  of  the  Employee  Retirement 
Income  Security  Act  of  1974.  as 
amended.  The  regulation  requires  that  a 
plan  administrator  provide  a  v\rritten 
notice  to  participants  and  certain  other 
parties  if  certain  pension  plans  are 
amended  to  provide  for  a  significant 
reduction  in  the  rate  of  future  benefit 
accrual.  The  purpose  of  the  notice  is  to 
assure  that  the  rights  of  plan 
participants  are  protected. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
3,000. 

Estimated  Time  Per  Respondent:  5 
hours. 

Estimated  Total  Annual  Burden 
Hours:  1,500. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

REQUEST  FOR  COMMENTS: 
Comments  submitted  in  response  to  this 
notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 


information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  December  21, 1998. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  98-34211  Filed  12-24-98;  8:45  ami 
BILUNG  CODE  4S30-01-U 


HARRY  S.  TRUMAN  SCHOLARSHIP 
FOUNDATION 

Harry  S.  Truman  Scholarship  1999 
Competition 

AGENCY:  Harry  S.  Truman  Scholarship 

Foundation. 

ACTION:  Notice  of  Closing  for 

Nominations  from  Eligible  Institutions 

of  Higher  Education. 

SUMMARY:  Notice  is  hereby  given  that, 
pursuant  to  the  authority  contained  in 
the  Harry  S.  Truman  Memorial 
Scholarship  Act,  Public  Law  93-642  (20 
U.S.C.  2001),  nominations  are  being 
accepted  from  eligible  institutions  of 
higher  education  for  1999  Truman 
Scholarships.  Procedures  are  prescribed 
in  45  CFR  1801  (August  22, 1994;  vol. 
59,  No.  161  sec.  13). 

In  order  to  be  assured  consideration, 
all  documentation  in  support  of 
nominations  for  the  competition  must 
be  received  by  the  Truman  Scholarship 
Review  Committee,  2201  North  Dodge, 
P.O.  Box  168,  Iowa  City,  lA  52243  no 
later  than  January  26, 1999,  fitim 
participating  four  year  institutions. 

Dated:  December  17, 1998. 
Louis  H.  BIftir, 
Executive  Secretary. 

IFR  Doc.  98-34199  Filed  12-24-98;  8:45  am] 
BILUNG  CODE  6820-AO-M 


UNITED  STATES  INFORMATION 
AGENCY 

Matisse  and  Picasso;  Culturally 
Significant  Objects  Imported  for 
Exhibition 

AGENCY:  United  States  Information 
Agency. 

SUBJECT:  Culturally  Significant  Objects 
Imported  For  Exhibition 
Determinations. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978  (43  FR  13359,  March  29,  1978). 
and  Delegation  Order  No.  85-5  of  June 
27,  1985  (50  FR  27393,  July  2, 1985). 

ACTION:  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibit 
"Matisse  and  Picasso:  A  Gentle 
Rivalry,"  imported  from  abroad  for 
temporary  exhibition  without  profit 
within  the  United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  a 
foreign  lender.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
listed  exhibit  objects  at  the  iGmbell  Art 
Museum,  Fort  Worth,  Texas,  from  on  or 
about  January  31, 1999,  to  on  or  about 
May  2, 1999.  is  in  the  national  interest. 
Public  Notice  of  these  determinations  is 
ordered  to  be  published  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Epstein.  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
202/619-6981.  and  the  address  is  Room 
700.  U.S.  Information  Agency,  301  4th 
St.,  S.W.,  Washington,  D.C.  20547-0001. 

Dated:  December  22. 1998. 
Leslin. 

General  Counsel. 

(FR  Doc.  98-34327  Filed  12-24-98;  8:45  am) 
BILUNG  CODE  a230-01-M 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-42208;  FRL-6052-«] 

Endocrine  Disrupter  Screening 
Program;  Proposed  Statement  of 
Policy 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  this  notice,  EPA  is 
providing  additional  details  and  an 
opportunity  for  public  comment  on  its 
Endocrine  Disruptor  Screening  Program 
(EDSP).  The  Agency  first  set  forth  the 
basic  components  of  the  EDSP  in  the 
August  11, 1998,  Federal  Register.  The 
EDSP  is  required  by  the  Federal  Food, 
Drug,  and  Cosmetics  Act  (FFDCA),  as 
amended  by  the  Food  Quality  Protection 
Act  (FQPA).  In  developing  the  EDSP, 
EPA  considered  recommendations  of 
the  Endocrine  Disruptor  Screening  and 
Testing  Advisory  Committee  (EDSTAC), 
a  panel  chartered  pursuant  to  the 
Federal  Advisory  Committee  Act. 
EDSTAC  recommended  expansion  of 
the  screening  program  beyond  the 
statutory  minimum  to  include  not  only 
pesticides  but  commercial  chemicals 
regulated  under  the  Toxic  Substances 
Control  Act  (TSCA),  certain  natural 
products,  non-pesticide  food  additives, 
and  cosmetics.  EDSTAC  also 
recommended  that  EPA  screen  for 
effects  on  the  androgen  and  thyroid 
systems  and  for  effects  on  fish  and 
wildlife.  This  notice  describes  the  major 
elements  of  EPA's  EDSP,  as  well  as  its 
implementation.  EPA  is  seeking  public 
comment  on  the  EDSP  in  this  notice. 
DATES:  Written  comments  on  this 
proposed  policy  must  be  received  by 
EPA  on  or  before  February  26, 1999. 

The  joint  meeting  of  the  EPA  Science 
Advisory  Board  (SAB)  and  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  Scientific  Advisory  Panel 
(SAP)  to  review  EPA's  proposal  for  the 
EDSP  will  be  held  March  30  through 
April  1, 1999^  document  announcing 
the  meeting  sites  and  times  will  be 
pubUshed  in  the  Federal  Register. 
ADDRESSES:  Each  comment  must  bear 
the  docket  control  number  OPPTS- 
42208.  All  comments  should  be  sent  in 
triplicate  to:  OPPT  Document  Control 
Officer  (7407),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Room  G-099,  East  Tower,  Washington, 
DC  20460. 

Comments  and  data  may  also  be 
submitted  electronically  to:  oppt. 
ncic@epa.gov.  Follow  the  instructions 
under  Unit  IX.  of  this  notice.  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 


All  comments  which  contain 
information  claimed  as  CBI  must  be 
clearly  marked  as  such.  Three  sanitized 
copies  of  any  comments  containing 
information  claimed  as  CBI  must  also  be 
submitted  and  will  be  placed  in  the 
public  record  for  this  rulemaking. 
Persons  submitting  information  on  any 
portion  of  which  they  believe  is  entitled 
to  treatment  as  CBI  by  EPA  must  assert 
a  business  confidentiality  claim  in 
accordance  with  40  CFR  2.203(b)  for 
each  such  portion.  This  claim  must  be 
made  at  the  time  that  the  information  is 
submitted  to  EPA.  If  a  submitter  does 
not  assert  a  confidentiality  claim  at  the 
time  of  submission,  EPA  will  consider 
this  as  a  waiver  of  any  confidentiality 
claim  and  the  information  may  be  made 
available  to  the  public  by  EPA  without 
further  notice  to  the  submitter. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  or  copies  of  the 
EDSTAC  Final  Report:  TSCA  Hotline, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460;  telephone  (202)  554-1404, 
TDD  (202)  554-0551;  e-mail  address: 
TSCA-Hotline@epa.gov.  For  technical 
information,  please  contact  Anthony 
Maciorowski,  Office  of  Pesticide 
Programs,  telephone:  (202)  260-3048,  e- 
mail  address: 

maciorowski.anthony@epa.gov  or  Gary 
Timm,  Chemical  Control  Division, 
Office  of  Pollution  Prevention  and 
Toxics,  telephone:  (202)  260-1859,  e- 
mail  address:  timm.gary@epa.gov. 
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I.  General  Information 

A.  Does  this  notice  apply  to  me? 

This  notice  describes  the  major 
elements  of  EPA's  EDSP,  and  also 
requests  public  comments  on  technical 
and  policy  aspects  of  the  program.  You 
may  be  interested  in  the  program  set 
forUi  in  this  notice  if  you  produce, 
manufacture  or  import  pesticide 
chemicals,  chemical  substances  or 
mixtures  subject  to  TSCA,  substances 
that  may  have  an  effect  cimiulative  to  an 
effect  of  a  pesticide,  or  substances  foimd 
in  sources  of  drinking  water.  The 
general  public  may  also  have  an  interest 
in  the  potential  health  and 
environmental  consequences  associated 
with  the  results  of  any  testing  that  is 
conducted  in  conformity  with  this 
policy.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the 
technical  person  listed  under  "FOR 
FURTHER  INFORMA-nON  CONTACT." 

B.  How  can  I  get  additional  information 
or  copies  of  this  notice  or  other  support 
documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  notice  and 
various  support  documents  from  the 
EPA  Home  Page  at 

http://www.epa.gov/.  On  the  EPA  Home 
Page  select  "Laws 
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ind  Regulations"  and  then  look  up  the 
mtry  for  this  notice  under  "Federal 
Register — Environmental  Documents." 
Ifou  can  also  go  directly  to  the  "Federal 
Register"  listings  at  http:// 
www.epa.gov/fedrgstr/. 

The  complete  EDSTAC  Final  Report  is 
ivailable  on  the  worldwide  web  at: 
iVww.epa.gov/opptintr/opptendo/ 
vhatsnew.htm.  Paper  copies  of  the 
^STAC  Final  Report  can  be  obtained 
ipon  request  from  the  TSCA  Hotline  at 
he  address  listed  under  "FOR 
FURTHER  INFORMATION  CONTACT" 
section  of  this  notice. 

2.  In  person  or  by  phone.  If  you  have 
my  questions  or  need  additional 
nformation  about  this  action,  please 
contact  the  technical  person  identified 
inder  "FOR  FURTHER  INFORMATION 
:ONTACT."  A  public  version  of  this 
■ecord,  including  printed,  paper 
/ersions  which  does  not  include  any 
nformation  claimed  as  CBI,  is  available 
or  inspection  in  the  TSCA 
^Ionconfidential  Information  Center, 
Im.  NE-B607, 401  M  St.,  SW., 
A^ashington,  DC,  12  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
lolidays.  The  telephone  number  of  the 
rSCA  Docket  is  (202)  260-7099. 

I.  Background 

4.  Concern  Regarding  Endocrine 
Jisruptors 

The  endocrine  system  consists  of 
;lands  and  hormones  which  are  found 
n  all  mammals,  birds,  fish,  and 
nvertebrates.  Hormones  are 
)iochemical  substances  produced  in 
^ands  and  released  into  the  blood 
stream  to  act  on  an  organ  in  another  part 
jf  the  body.  Over  50  hormones  have 
)een  identified  in  humans  and  other 
irertebrates.  Hormones  control  or 
regulate  many  biological  processes  and 
ire  often  produced  in  exceptionally  low 
miounts  within  the  body.  Examples  of 
nich  processes  include  blood  sugar 
:ontrol  (insulin);  differentiation, 
{Fowth,  and  function  of  reproductive 
)rgans  (testosterone  (T)  and  estradiol); 
md  body  growth  and  energy  production 
growth  hormone  and  thyroid  hormone), 
^uch  like  a  lock  and  key,  many 
lormones  act  by  binding  to  receptors 
hat  are  produced  within  cells.  The 
lormone-receptor  complex  switches  on 
)r  switches  off  specific  biological 
irocesses  in  cells,  tissues,  and  organs. 

Scientific  evidence  has  been 
accumulating  that  humans,  domestic 
mimals,  and  fish  and  wildlife  species 
lave  exhibited  adverse  health 
:x>nsequences  from  exposure  to 
environmental  chemicals  that  interact 
with  the  endocrine  system.  To  date, 
such  problems  have  been  detected  in 


domestic  or  wildlife  species  with 
relatively  high  exposure  to 
organochlorine  compounds  (e.g.,  1,1,1- 
trichloro-2,2-bis{p-chk)rophenyl)  ethane 
(DDT)  and  its  metabolite 
dichorodiphenyldichloroethylene 
(DDE),  polychlorinated  biphenyls 
(PCBs),  and  dioxins)  or  to  some 
naturally  occurring  plant  estrogens.  But 
effects  from  exposure  to  low  levels  of 
endocrine  disrupters  has  been  observed 
as  well  (e.g.,  parts  per  trillion  levels  of 
tributyl  tin  have  caused  masculinization 
of  female  marine  molluscs  such  as  the 
dog  whelk  and  ivory  shell).  Adverse 
effects  have  been  reported  for  humans 
exposed  to  relatively  high 
concentrations  of  certain  contaminants. 
However,  whether  such  effects  are 
occurring  in  the  himian  population  at- 
large  at  concentrations  present  in  the 
ambient  environment,  drinking  water, 
and  food  remains  unclear.  Several 
conflicting  reports  have  been  published 
concerning  declines  in  the  quality  and 
quantity  of  sperm  production  in  humans 
over  the  last  4  decades,  and  there  are 
reported  increases  in  certain  cancers 
(e.g.,  breast,  prostate,  testicular).  Such 
effects  may  have  an  endocrine-related 
basis,  which  has  led  to  speculation 
about  the  possibility  that  these 
endocrine  effects  may  have 
environmental  causes.  However, 
considerable  scientiHc  uncertainty 
remains  regarding  the  actual  causes  of 
such  effects.  Nevertheless,  there  is  little 
doubt  that  small  disturbances  in 
endocrine  function,  particularly  during 
certain  highly  sensitive  stages  of  the  life 
cycle  (e.g.,  development,  pregnancy, 
lactation)  can  lead  to  profound  and 
lasting  effects  (Kavlock  et  al.,  1996. 
EPA,  1997). 

Taken  collectively,  the  body  of 
scientific  research  on  human 
epidemiology,  laboratory  animals,  and 
fish  and  wildUfe  provides  a  plausible 
scientific  hypothesis  that  environmental 
contaminants  can  disrupt  the  endocrine 
system  leading  to  adverse-health 
consequences.  A  critical  issue  is 
whether  ambient  environmental  levels 
are  sufficiently  high  to  exert  adverse 
effects  on  the  general  population. 
Various  types  of  scientific  studies 
(epidemiology,  mammalian  toxicology, 
and  ecological  toxicology)  are  necessary 
to  resolve  many  of  the  scientific 
questions  and  imcertainty  surrounding 
the  endocrine  disrupter  issue.  Many 
such  studies  are  currently  underway  by 
government  agencies,  industry,  and 
academia. 


B.  The  Food  Quality  Protection  Act,  Safe 
Drinking  Water  Act.  and  Other 
Environmental  Legislation 

In  1996,  Congress  amended  the 
FFDCA  with  the  FQPA.  FFDCA  section 
408(p)  requires  EPA  to  develop  a 
program  "to  determine  whether  certain 
substances  may  have  an  effect  in 
humans  that  is  similar  to  an  effect 
produced  by  a  naturally  occurring 
estrogen,  or  such  other  endocrine  effects 
as  [EPAl  may  designate"  (FFDCA 
section  408(p)  (21  U.S.C.  346a(p))). 

When  carrying  out  the  program,  EPA 
"shall  provide  for  the  testing  of  all 
pesticide  chemicals"  and  "may  provide 
for  the  testing  of  any  other  substance 
that  may  have  an  effect  that  is 
cumulative  to  an  effect  of  a  pesticide 
chemical  if  the  Administrator 
determines  that  a  substantial  population 
may  be  exposed  to  such  a  substance" 
(21  U.S.C.  346a(p)(3)). 

In  addition,  Congress  amended  the 
Safe  Drinking  Water  Act  (SDWA)  and 
gave  EPA  authority  to  provide  for  the 
testing,  under  the  FQPA  Screening 
Program,  "of  any  other  substance  that 
may  be  found  in  sources  of  drinking 
water  if  the  Administrator  determines 
that  a  substantial  population  may  be 
exposed  to  such  substance"  (SDWA 
Amendments  of  1996,  section  136  (42 
U.S.C.  300)-17)). 

This  notice  describes  the  major 
elements  of  the  program  EPA  has 
developed  to  comply  with  the 
requirements  of  FFDCA  section  408  (p) 
as  amended  by  FQPA.  EPA  initially  set 
forth  the  Program  in  an  August  11, 1998, 
Federal  Register  notice  (63  FR  42852) 
(FRL-6021-3).  The  screening  program 
described  in  this  notice  is  ambitious. 
EPA  is  considering  87,000  substances  as 
potential  candidates  for  testing.  EPA 
believes  that  the  FFDCA  and  SDWA 
provide  authority  to  require  the  testing 
of  many  of  these  substances.  EPA  will 
use  other  testing  authorities  under  the 
FIFRA  and  TSCA  to  require  the  testing 
of  those  chemical  substances  that  the 
FFDCA  and  SDWA  do  not  cover.  EPA 
also  plans  to  work  with  other  Federal 
agencies  and  departments  to  ensure  that 
substances  not  covered  under  any  of 
EPA's  authorities  are  tested. 

As  described  in  detail  in  this  unit,  the 
EDSP  is  divided  into  several  stages, 
including  a  priority-setting  stage,  a  stage 
involving  screening  tests  (Tier  1 
screening),  and  a  stage  involving 
confirmatory  testing  (Tier  2  testing). 
EPA  believes  that  the  results  from  the 
entire  battery  of  tests  required  in  the 
Tier  1  screening  and  Tier  2  testing 
stages  (or  their  equivalents)  are 
necessary  to  make  the  statutory 
determination  of  whether  a  particular 
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substance  "nia>  have  an  effect  in 
humans  that  is  similar  to  an  effect 
produced  by  a  naturally  occurring 
[honnonel"(21  U.S.C.  346a(p)).  hi  other 
words,  a  positive  result  in  the  Tier  1 
screening  assays  would  not  be  adequate 
to  make  the  determination  "whether  a 
substance  may  have  an  effect  in  humans 
that  is  similar  to  an  effect  pr<  iucedby 
a  naturally  oc(  •,  rring  (hormone]."  Id. 
Conversely,  a  negative  result  in  all  Tier 
1  screening  tests  will  be  adequate  to 
determine  that  a  particular  substance  is 
not  likely  to  have  an  effect  on  the 
estrogen,  androgen,  and  thyroid 
hormone  systems  (EAT)  and,  therefore, 
is  not  a  priority  for  testing  in  Tier  2.  The 
confirmatory  tests  in  the  Tier  2  testing 
stage  are  necessary  to  determine 
whether  a  substance  may  have  an  effect 
similar  to  that  of  a  naturally  occurring 
hormone. 

C.  The  EDSTAC 

Recognizing  the  expertise  available 
outside  the  Agency  on  endocrine 
disruptor  issues,  as  well  as  the  evolving 
nature  of  the  science  surrounding 
endocrine  disruption.  EPA  chartered  an 
advisory  committee  under  the  Federal 
Advisory  Committee  Act  to  advise  it  on 
developing  a  program  to  comply  with 
FFIXLA  section  408(p)  requirements. 
The  Advisory  Committee,  known  as  the 
EDSTAC,  was  comprised  of  members 
representing  the  commercial  chemical 
and  pesticides  industries.  Federal  and 
State  agencies,  worker  protection  and 
labor  organizations,  environmental  and 
pubUc  health  groups,  and  research 
scientists.  EPA  charged  the  EDSTAC 
with  providing  advice  and 
recommendations  to  the  Agency 
regarding  a  strategy  for  testing  chemical 
substances  to  determine  whether  they 
may  have  an  effect  in  humans  similar  to 
an  effect  produced  by  naturally 
occurring  hormones.  Specifically,  EPA 
charged  EDSTAC  with  developing  the 
following: 

Methods  for  chemical  selection  and 
priorities  for  screening. 

1.  A  set  of  available,  validated 
screening  tests  for  early  application. 

2.  Ways  to  identify  new  and  existing 
screening  tests  and  mechanisms  for 
their  validation. 

3.  Processes  and  criteria  for  deciding 
when  additional  tests  beyond  screening 
would  be  needed  and  how  to  validate 
such  tests. 

4.  Processes  for  communicating  to  the 
public  about  the  EDSTAC's  agreements, 
recommendations,  and  information 
developed  during  priority  setting, 
screening,  and  testing. 

bi  response  to  this  charge,  EDSTAC 
reached  consensus  on  a  set  of 
recommendations  for  the  Agency.  These 


recommendations  are  contained  in  the 
EDSTAC  Final  Report  (EDSTAC.  1998). 
Considering  EDSTAC's  diverse 
membership — inchiding  individuals 
fi'om  industry,  labor,  environmental 
justice  groups,  public  health  and 
environmental  groups,  academia,  and 
Federal  and  State  agencies — EPA  found 
its  consensus  compelling.  More 
importantly,  EPA  found  the  advice 
contained  in  the  EDSTAC  Final  Report 
scientifically  rigorous.  As  such,  EPA 
relied  heavily  on  EDSTAC's  advice  and 
recommendations  in  developing  its 
EDSP.  EPA  has  not  further  developed 
recommendations  in  areas  where 
EDSTAC  recommended  further 
stakeholder  involvement.  However,  in 
other  areas,  EPA  has  added  additional 
refinements  which  are  highlighted 
under  "Issues  for  Comment"  in  Unit  VII. 
of  this  notice. 

D.  Key  Terms  and  Definitions 

For  the  purposes  of  this  notice,  EPA 
will  use  the  following  definitions. 

Chemical  or  chemical  substance  as 
used  in  this  notice  includes  naturally 
occurring  and  synthetic  chemicals  and 
elements. 

Commercial  chemical  is  defined  as 
chemical  substances  subject  to  the 
provisions  of  TSCA  (15  U.S.C.  2602  et 
seq.). 

Exempted  chemicals  are  pesticide 
chemicals  that  have  been  given  an 
exemption  under  FFDCA  section  408(p) 
or  commercial  chemicals  that  the 
Agency  determines  to  exempt  bom  the 
requirements  of  screening  and  are 
therefore  not  subject  to  the  EDSP. 

Functional  equivalency— an  assay, 
test,  or  endpoint  may  be  defined  as 
being  "functionally  equivalent"  to 
another  assay,  test,  or  endpoint  when  it 
provides  equivalent  information  for 
each  endpoint  being  studied.  For 
purposes  of  the  EDSP,  assays,  tests,  and 
endpoints  must  be  standardized  and 
validated  prior  to  use.  The 
standardization  and  validation  process 
will  provide  data  and  information  that 
will  allow  EPA  to  develop  guidance  on 
the  use  of  functionally  equivalent 
assays,  tests,  and  endpoints  prior  to  the 
implementation  of  the  screening 
program. 

Hazard  assessment  is  defined  to 
include  identification  of  the  chemical 
substances  and  mixtures  that  have 
endocrine-disruption  effects  (which  is 
often  referred  to  as  hazard 
identification)  and  establishment  of  the 
relationship  between  dose  and  effect 
(which  is  often  referred  to  as  dose- 
response  assessment). 

Mixtures  refers  to  combinations  of 
two  or  more  chemical  substances, 
including  those  foimd  in  the 


environment.  This  definition  is  the 
ordinary  definition  applied  by  chemists 
and  differs  from  the  legal  definition 
under  TSCA  section  3.  The  TSCA 
definition  of  mixture  excludes  natural 
products  and  chemical  reaction 
products  that  may  be  a  combination  of 
two  or  more  chemical  substances. 

Pesticide  chemical  means  any 
substance  that  is  a  pesticide  within  the 
meaning  of  FIFRA,  including  all  active 
and  inert  ingredients  of  such  pesticide 
and  all  impurities. 

Polymer  is  defined  as  a  chemical 
substance  consisting  of  one  or  more 
types  of  monomer  units  and  comprising 
a  simple  weight  majority  of  molecules 
containing  at  least  three  monomer  units 
which  are  covalently  bound  to  at  least 
one  other  monomer  unit  or  other 
reactant  and  which  consists  of  less  than 
•a  simple  weight  majority  of  molecules  of 
the  same  molecular  weight.  Such 
molecules  must  be  distributed  over  a 
range  of  molecular  weights  wherein 
differences  in  the  molecular  weight  are 
primarily  attributable  to  differences  in 
the  number  of  monomer  units. 

Priority  setting  is  defined  as  the 
collection,  evaluation,  and  analysis  of 
relevant  information,  including  the 
results  of  HTPS,  to  determine  the 
general  order  in  which  chemical 
substances  or  mixtures  will  be  subjected 
to  screening  and  testing. 

Screening  is  defined  as  the 
application  of  short-term  assays  to 
determine  whether  a  chemical 
substance  or  mixture  may  interact  with 
the  endocrine  system.  As  these  are 
preliminary  assays,  a  positive  result 
during  screening  does  not  mean  that  a 
chemical  substance  may  have  an  effect 
in  humans,  fish,  or  wildlife  that  is 
similar  to  the  effect  produced  by 
naturally  occurring  hormones. 

Sorting  is  the  separation  of  chemicals 
into  groups  prior  to  priority  setting  for 
the  purpose  of  distinguishing  chemicals 
needing  Tier  1  screening  from  those 
needing  Tier  2  testing,  hazard 
assessment,  and  those  for  which 
endocrine  screening,  testing,  or  hazard 
assessment  is  not  warranted  at  this  time. 

Testing  is  defined  as  a  customized 
combination  of  long-term  assays  and 
endpoints  designed  to  determine 
whether  a  chemical  substance  or 
mixture  may  cause  effects  in  humans, 
fish,  or  wildlife  that  are  similar  to 
effects  caused  by  naturally  occurring 
hormones  and  to  identify,  characterize, 
and  quantify  these  effects.  Tests  are 
designed  to  confirm  and  further  define 
the  results  obtained  in  Tier  1  screens. 

Weig^t-of-evidence  refers  to  the 
process  by  which  trained  professionals 
judge  the  strengths  and  weaknesses  of  a 
collection  of  information  to  render  an 
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sverall  conclusion  that  may  not  be 
ivident  from  consideration  of  the 
Adividual  data. 

n.  Overview  of  the  Screening  Program 

A.  Scope 

Based  on  the  body  of  available 
scientific  information,  EDSTAC 
recommended  that  EPA's  EDSP  address 
>oth  human  and  ecological  (fish  and 
MrildUfe)  effects;  examine  effects  to  EAT- 
related  processes;  and  include  chemical 
nlbstances  and  representative  mixtures. 
SPA  fully  agrees  with  the  EDSTAC  that 
this  is  the  appropriate  scope  for  the 
Initial  EDSP. 

I    For  the  reasons  stated  in  this  unit, 
S'A  is  proposing  that  the  EDSP  include 
the  following: 

1.  Human  and  ecological  (fish  and 
midlife)  effects.  Adverse  effects  on 
Mrildlife  and  fish  can  serve  as  an  early 
wraming  of  potential  health  risks  for 
imnans.  There  is  strong  evidence  for 
sndocrine  disruption  observed  in 
latural  wildlife  and  fish  populations. 
Moreover,  wildlife  and  fish  are 
inherently  valuable  components  of 
ecosystems,  and  they  act  as  sentinels  for 
the  relative  health  of  the  environment 
that  they  share  with  humans. 

2.  Effects  on  EAT-related  processes. 
[nitially,  the  EDSP  will  focus  on  EAT 
effects.  These  three  hormone  systems 
are  presently  among  the  most  studied  of 
the  approximately  50  known  vertebrate 
lormones.  In  vitro  and  in  vivo  test 
systems  to  examine  EAT  effects  exist, 
md  are  currently  the  most  amenable  for 
egulatory  testing.  Further,  inclusion  of 
^T  effects  will  cover  aspects  of 
reproduction,  development,  and  growth. 

EPA  recognizes  that  there  is  a  great 
deal  of  ongoing  research  related  to  other 
lormones  and  test  systems.  As  more 
scientific  information  becomes 
available,  EPA  will  consider  expanding 
he  scope  of  the  EDSP  to  other 
lormones.  For  now,  however,  the  EAT 
effects  and  test  systems  represent  a 
scientifically  reasonable  focus  for  the 
Agency's  EDSP. 

3.  Evaluate  endocrine  disrupting 
properties  of  chemical  substances  and 
common  mixtures.  The  universe  of 
chemicals  and  mixtures  to  be  prioritized 
5or  endocrine-disruptor  screening  and 
:esting  numbers  more  than  87,000  and 

dudes  commercial  chemicals,  active 
ticide  ingredients,  ingredients  in 

smetics,  nutritional  supplements,  and 
food  additives.  Commercial  chemicals 
being  included  because  chemicals 

e  PCBs  and  other  non-pesticidal 
faemicals  have  been  implicated  as 
endocrine  disruptors.  Nutritional 
supplements  are  known  to  contain 
[%rtain  naturally  occuring 


phytoestrogens.  In  addition,  EPA  plans 
to  screen  representative  examples  of  six 
different  types  of  mixtures  (i.e.. 
combinations  of  two  or  more 
chemicals).  The  inclusion  of  the 
representative  mixtures  was  viewed  to 
be  a  pragmatic,  achievable  first  look  at 
a  hi^ly  complex  problem.  Testing 
mixtiu«s  will  determine  whether 
mixtures  catise  different  endocrine 
effects  from  those  of  the  individual 
component  chemicals.  While 
pharmaceuticals  will  not  be  tested  per 
se  since  they  are  already  tested  and 
highly  regulated  for  hiunan  or  animal 
use,  they  may  be  tested  as  pollutants  if 
found  to  be  present  in  the  environment. 

B.  Pmgram  Elements 

EPA  will  use  a  tiered  approach  for 
determining  whether  a  substance  may 
have  an  effect  in  humans  that  is  similar 
to  an  effect  produced  by  naturally 
occurring  EAT.  The  core  elements  of  the 
tiered  approach  include:  Sorting, 
priority  setting.  Tier  1  screening,  and 
Tier  2  testing.  The  purpose  of  Tier  1  is 
to  identify  substances  that  have  the 
potential  to  interact  with  the  endocrine 
system.  The  purpose  of  Tier  2  is  to 
determine  whether  the  substance  causes 
adverse  effects,  identify  the  adverse 
effects  caused  by  the  substance,  and 
establish  a  quantitative  relationship 
between  the  dose  and  the  adverse  effect. 
At  this  stage  of  the  science,  only  after 
completion  of  Tier  2  tests  will  EPA  be 
able  to  determine  whether  a  particular 
substance  may  have  an  effect  in  humans 
that  is  similar  to  an  effect  produced  by 
a  naturally  occurring  EAT,  that  is,  that 
the  substance  is  an  endocrine  disruptor. 
Therefore,  both  Tier  1  and  Tier  2  are 
essential  elements  of  the  screening 
program  mandated  by  the  FQPA. 
Moreover,  this  tiered  approach  is  the 
most  effective  strategy  for  using 
available  resources  to  detect  endocrine- 
disrupting  chemicals  and  quantify  their 
effects.  The  core  elements  of  the 
program  are  introduced  in  this  overview 
section  and  presented  in  greater  detail 
in  subsequent  sections. 

Some  of  the  major  implementation 
steps  and  estimated  completion  dates 
are: 


Implenientation  steps 


EDSTAC  Final  Report 
and  Recommenda- 
tions 

Development  of 
EPA's  EDSP 

Public  comment  on 
EPA's  EDSP 


Estimated  completion 
dates 


Completed 

Completed 
Felxuary22, 1999 


Imptementation  steps 

Estimated  completion 
dates 

SAB/SAP  Peer  Re- 

April 1,  1999 

view  Processes 

HTPS  Demonstration 

February  1999 

HTPS 

June  2000 

EDPSD 

June  2000 

Priority  Setting  for 

November  2000 

Tier  1  Phase  1 

Tier  1  Standardization 

2001 

and  Validation  Sep- 

tember 

Tien.  Phase  1TSCA 

December  2001 

Test  Ride  Notice  of 

Proposed  Rule- 

making (NPRM) 

and  FQPA  Orders 

Tien.  Phase  1TSCA 

June  2003 

Final  Test  Rule 

IV.  Sorting  and  Priority  Setting 

A.  The  Universe  of  Chemicals  Included 
in  the  EDSP 

As  stated  earlier,  EPA  is  concerned 
about  the  endocrine  disrupting  potential 
of  more  than  87,000  chemical 
substances,  including  pesticide 
chemicals,  commercial  chemicals, 
ingredients  in  cosmetics,  food  additives, 
nutritional  supplements,  and  certain 
mixtures.  Testing  of  all  of  these 
chemicals  cannot  be  supported  at  the 
same  time  because,  even  if  EPA  and 
industry  had  the  resources  to  do  so, 
there  are  not  enough  laboratories  or 
other  facilities  capable  of  conducting 
the  testing.  Consequently,  EPA  has 
included  a  priority-setting  phase  as  part 
of  its  EDSP.  During  the  priority-setting 
phase,  EPA  will  use  existing    . 
information,  and  in  some  cases, 
preliminary  test  results,  to  prioritize 
chemicals  for  testing.  While  EPA 
believes  that  the  FFDCA  and  SDWA 
provide  authority  to  require  the  testing 
of  many  of  these  substances,  EPA  also 
will  use  other  testing  authorities  under 
FIFRA  and  TSCA  to  require  the  testing 
of  those  chemical  substances  that  the 
FFDCA  and  SDWA  do  not  cover.  EPA 
also  plans  to  work  with  other  Federal 
agencies  and  departments  to  ensure  that 
these  substances  also  are  tested.  EPA 
will  use  appropriate  authority  to  obtain 
testing  of  the  chemical. 

B.  Sorting 

Chemicals  under  consideration  for 
EAT  screening  will  undergo  sorting 
based  on  existing,  scientifically  relevant 
information.  The  sort  would  identify 
chemicals  for  HTPS  as  well  as  place 
chemicals  into  categories  1-4. 

1.  Category  1 — Hold — Chemicals  with 
sufficient,  scientifically  relevant 
information  to  determine  that  they  are 
not  likely  to  interact  with  the  EAT.  If 
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EPA  is  able  to  determine,  based  on 
scientifically  relevant  information,  that 
a  specific  chemical  is  not  likely  to 
interact  with  the  EAT,  it  will  place  that 
chemical  in  a  hold  category.  Chemicals 
in  this  hold  category  will  have  the 
lowest  priority  for  further  analysis  and 
may  not  undergo  hirther  analysis  unless 
new  and  compelling  information 
suggests  that  the  chemical  may  interact 


with  the  endocrine  system.  Although 
EPA  will  place  chemicals  in  the  hold 
category  during  the  initial  sorting  phase 
of  the  screening  program,  it  may  add 
chemicals  to  this  category  if,  during  a 
later  phase  of  the  EDSP  (Tier  1 
screening,  or  Tier  2  testing),  the  Agency 
determines  that  a  particular  chemical  is 
not  likely  to  interact  with  the  endocrine 
system. 


Currently,  EPA  believes  it  is 
appropriate  to  assign  two  groups  of 
chemicals  to  the  hold  category: 

i.  Polymers. 

ii.  Exempted  chemicals. 

These  substances  would  not  be 
subject  to  HTPS  or  to  priority  setting  for 
screening  at  this  time  (See  Fig.  1). 
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i.  Polymers.  EPA  anticipates  placing 
most  polymers  with  a  number  average 
molecular  weight  (NAMW)  greater  than 
1.000  daltons  in  the  hold  category. 
These  polymers  are  not  likely  to  cross 
biological  membranes  and  therefore  are 
not  likely  to  be  biologically  available  to 
cause  endocrine-mediated  effects.  EPA 
will  not  place  polymers  that  are 
pesticide  chemicals,  and  therefore  must 
be  tested  under  the  FFDCA,  in  this 
category.  In  addition.  EPA  will  not  place 
monomer  and  oligomer  components  of 
polymers  in  this  hold  category.  Instead, 
it  will  prioritize  them  for  Tier  1 
screening  or  Tier  2  testing. 

ii.  Exempted  chemicals.  Exempted 
chemicals  are  pesticides  given  an 
exemption  under  FFDCA  408(p)  and 
other  chemicals  that  the  Agency 
determines  to  exempt  from  the 
requirements  of  screening.  These 
substances  would  not  be  included  in  the 
HTPS  and  would  be  placed  in  the  hold 
category  (see  Unit.  VI.L.  of  this  notice). 

2.  Category  2— Priority  Setting/Tier  1 
Screening — Chemicals  for  which  there  is 
insufficient,  scientifically  relevant 
information  to  determine  whether  or  not 
they  are  likely  to  interact  with  the  EAT. 
If  ^A  is  not  able  to  determine,  based 
on  scientifically  relevant  information, 
whether  or  not  a  chemical  is  likely  to 
interact  with  the  EAT,  it  will  place  that 
chemical  into  a  category  of  chemicals 
needing  Tier  1  screening.  Category  2 
chemicals  are  those  for  which  there  is 
insufficient  scientifically  relevant 
information  to  be  placed  on  hold 
(Category  1),  or  assigned  to  Tier  2  _ 
testing  (Category  3)  or  hazard 
assessment  (Category  4).  Category  2 
chemicals  will  be  subjected  to  formal 
priority  setting,  and  Tier  1  screening, 
and  as  appropriate  (i.e.  positive  results 
in  Tier  1  screening).  Tier  2  testing. 

3.  Category  3— Tier  2  Testing- 
Chemicals  with  sufficient,  scientifically 
relevant  information  comparable  to  that 
provided  by  the  Tier  1  screening. 
Recognizing  the  need  for  flexibility, 
EPA  has  included  the  possibility  of 
bypassing  Tier  1  screening.  For 
example,  if  sufficient,  scientifically 
relevant  information  already  exists 
regarding  a  specific  chemical.  EPA  may 
move  that  chemical  directly  into  Tier  2 
testing.  In  addition,  EPA  may  allow  a 
chemical  to  bypass  Tier  1  if  the 
chemical's  producer  or  registrant 
chooses  to  conduct  Tier  2  testing 
without  performing  Tier  1  screening. 

4.  Category  4 — Hazard  Assessment — 
Chemicals  with  sufficient,  scientifically 
relevant  information  to  bypass  Tier  1 
screening  and  Tier  2  testing.  For  certain 
chemicals,  there  already  may  be 
sufficient,  scientifically  relevant 
information  regarding  their  interaction 


with  EAT — information  comparable  to 
that  derived  from  Tier  1  screening  and 
Tier  2  testing — to  move  them  directly 
into  hazard  assessment.  These 
chemicals,  thus,  will  bypass  both  Tier  1 
screening  and  Tier  2  testing.  EPA 
anticipates  that  this  will  be  a  relatively 
small  number  of  chemicals. 

C.  Information  Required  for  Sorting  and 
Priority  Setting 

Relevant  scientific  information  is 
essential  to  sort  and  prioritize  chemicals 
for  endocrine-disruptor  testing.  EPA 
plans  to  use  three  main  categories  of 
information  to  set  priorities:  Exposure- 
related  information,  effects-related 
information,  and  statutory  criteria.  EPA 
is  in  the  process  of  developing  a 
relational  data  base  to  manage  the 
information  that  it  will  use  to  set 
priorities.  A  relational  data  base  is  one 
that  can  link  with  other  data  bases  thus 
allowing  EPA  to  access  and  manipulate 
data  from  other  existing  data  bases. 

1.  Exposure-related  information  and 
criteria.  EPA  proposes  to  use  several 
types  of  existing  exposure-related 
information  and  criteria  for  initial 
sorting  and  priority  setting.  These 
include  at  least  foiu-  exposure 
information  categories  and  one  fate  and 
transport  information  category.  The  four 
exposure-related  information  categories 
are:  Biological  sampling  data  for 
humans  and  other  biota;  environmental 
monitoring  data,  and  information  on 
occupational ,  consumer  product,  and 
food-related  exposures;  data  on 
environmental  releases;  and  data  on 
production  voliune  euid  use.  Note  that 
the  data  categories  are  listed  from  most 
robust  (actual  presence  in  biological 
tissue  confirming  that  exposure  has 
occurred)  to  least  robust  (amounts 
produced  which  may  or  may  not  result 
in  exposure). 

This  unit  describes  the  nature  of  the 
information  included  in  each  exposure- 
related  information  category,  the 
strengths  and  limitations  of  the  type  of 
information  in  each  category,  and  a  set 
of  guiding  principles  that  EPA  will 
generally  apply  to  complete  the  task  of 
setting  priorities  for  endocrine-disruptor 
screening  and  testing. 

{.Biological  sampling  data.  Biological 
sampling  refers  to  the  monitoring  of 
tissues  from  live  or  dead  organisms  for 
chemicals  to  document  actual  human  or 
animal  exposure.  Biological  sampling 
information  falls  into  two  subcategories: 
Human  biomonitoring  and  monitoring 
of  other  biota.  Human  biomonitoring 
includes  human  tissues  and  media  (e.g., 
blood,  breast  milk,  adipose  tissue,  and 
urine).  Monitoring  of  other  biota 
encompasses  a  wide  range  of  species 
(invertebrates,  vertebrates  such  as  fish 


and  other  wildlife)  and  sample  matrices 
(e.g.,  carcass,  liver,  kidney,  egg,  feathers, 
etc.)  for  exposure  to  environmental 
contaminants.  EPA  will  be  guided  by 
the  following  principles  when  using 
biological  sampling  data  for  sorting  and 
priority  setting. 

a.  Greater  weight  is  generally  given  to 
data  sets  that  provide  relevant 
information  on  large  populations, 
disproportionately  exposed 
subpopulations.  or  particularly 
susceptible  subpopulations. 

b.  Greater  weight  is  generally  given  to 
non-detect  data  when  it  is  associated 
with  low  analytical  detection  limits  for 
organisms  that  are  likely  to  be  exposed. 

ii.  Environmental,  occupational, 
consumer  product,  and  food-related 
data.  Environmental,  occupational, 
consumer  product,  and  food-related 
data  include:  Monitoring  data  for 
chemical  contaminants  found  in  a 
variety  of  environmental  media  to 
which  humans  and  animals  are 
exposed,  such  as  water  (surface,  ground, 
and  drinking),  air,  soil,  sediment,  and 
food;  and  use  information  for  chemicals, 
when  it  is  available.  EPA  will  be  guided 
by  the  following  principles  when  using 
environmental,  occupational,  consumer 
product,  and  food-related  data  for  initial 
sorting  and  priority. 

a.  Greater  weight  is  generally  given  to 
validly  measured  data  than  to  estimates. 

b.  Greater  weight  is  generally  given  to 
data  that  demonstrate  that  a  chemical  is 
more  likely  to  be  internalized  by  an 
organism  from  its  environment. 

c.  Greater  weight  is  generally  given  to 
data  sets  that  provide  releveint 
information  on  large  populations, 
disproportionately  exposed 
subpopulations,  or  particularly 
susceptible  subpopulations. 

d.  Greater  weight  is  generally  given  to 
non-detect  data  when  it  is  associated 
with  low  analytical  detection  limits  for 
organisms  that  are  likely  to  be  exposed. 

In  the  absence  of  monitoring  data, 
estimates  from  the  National 
Occupational  Environment  Survey, 
Permissible  Exposure  Limits  (PELs)  and 
similar  estimates  will  be  used  to  infer 
potential  exposure  levels.  These 
estimates  are  much  less  robust  than 
monitoring  data  but  will  be  used  unless 
actual  monitoring  data  are  submitted. 

iii.  Environmental  releases. 
Environmental  release  information 
includes  data  on  chemicals  released  to 
the  environment  to  which  humans  and 
environmental  species  may  be  exposed, 
such  as  permitted  industrial  discharges 
to  air  or  water  and  accidental  release  or 
spill  data.  EPA  may  use  data  from  its 
Toxic  Release  Inventory  (TRI)  and  the 
Agency  for  Toxic  Substances  Disease 
Registry's  (ATSDR's)  Hazardous 
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Substance  Emergency  Surveillance 
System.  EPA  will  be  guided  by  the 
following  principles  when  using 
environmental  release  data  for  sorting 
and  priority  setting. 

a.  Greater  weight  js  generally  given  to 
validly  measured  data  than  to  estimates. 

b.  Greater  weight  is  generally  given  to 
data  demonstrating  that  an 
environmental  release  will  more  likely 
lead  to  organism  exposure,  (e.g.,  EPA 
will  give  greater  weight  to  TRI  releases 
to  air  and  water  than  TRI  releases  to 
permitted  landfills,  etc.).- 

c.  Greater  weight  is  generally  given 
during  priority  setting  to  data  sets  that 
provide  relevant  information  on  large 
populations,  disproportionately  exposed 
subpopulations,  or  particularly 
susceptible  subpopulations. 

iv.  Production  volume  data. 
Production  volume  data  are  generally 
available  for  existing  chemicals,  but  not 
for  polymers,  inorganics,  or  chemicals 
under  10,000  pounds  of  annual 
production.  (These  latter  substances 
have  been  exempted  from  EPA's 
quadrennial  TSCA  hiventory  Update 
Rule  (40  CFR  part  710.  subpart  B)).  For 
new  chemicals,  the  only  production 
volume  information  available  is 
estimates  and  it  is  not  relevant  for 
environmental  contaminants.  EPA  will 
be  guided  by  the  following  principles 
when  using  production  voliune  data  for 
sorting  and  priority  setting. 

a.  Production  volume  provides  only  a 
very  rough  indication  of  potential 
human  and  environmental  exposure. 

b.  Production  data  generally  should 
be  combined  with  other  data  (e.g.,  use 
and  physical  properties  data)  in  an 
effort  to  minimize  some  of  the  inherent 
weaknesses  of  using  production  data  as 
a  surrogate  for  exposure. 

c  Production  information  generally 
should  not  be  used  to  compare  existing 
industrial  chemicals,  pesticides  and 
new  chemicals  because  production 
volume  ranges  are  too  divergent.  For 
example,  production  volumes  for  high- 
volume  industrial  chemicals  are  several 
orders  of  magnitude  higher  than  those 
for  either  new  chemicals  or  pesticides. 

v.  Fate  and  transport  data  and 
models.  The  fate  and  transport 
information  category  includes  chemical 
and/or  physical  properties  that  may  be 
used  to  predict  or  estimate  the  medium 
or  media  where  a  chemical  is  likely  to 
be  found  and  whether  or  not  a  chemical 
is  likely  to  remain  in  the  environment 
over  time. 

Environmental  fate  and  transport 
information  is  available  from  various 
reference  sources,  including  data  bases, 
textbooks,  and  monographs.  Numerous 
sources  of  data  and  models  are  listed  in 
Appendix  G  of  the  EDSTAC  Final 


Report  (EDSTAC,  1998).  The  sheer 
volume  of  environmental  fate  and 
transport  data  makes  it  necessary  to 
identify  those  data  useful  for  sorting  and 
prioritization  purposes.  EPA  will  focus 
attention  on  three  subcategories  of 
environmental  fate  and  transport 
information  including:  Persistence, 
mobiUty,  and  bioacciunulation. 

EPA  will  consider  the  following 
characteristics  of  fate  and  transport  data: 
Hydrolysis  half-life  persistence: 
biodegradation  persistence; 
photooxidation  persistence;  volatility 
(Henry's  Law)  mobiUty;  adsorption 
coefficient  (Koc )  mobility;  and  octanol: 
water  partition  coefficient  (Kow/LogP) 
mobihty  and  bioaccumulation.  EPA  may 
use  a  multimedia  fate  and  partitioning 
model  to  combine  this  information  in  a 
meaningful  manner.  EPA  will  be  guided 
by  the  following  principles  when  using 
fate  and  transport  data  and  models  for 
initial  sorting  and  priority. 

a.  Air,  water,  ana  soil  environmental 
compartments  generally  should  be 
considered  when  using  fate  and 
transport  data  to  help  set  priorities  for 
screening. 

b.  Greater  weight  generally  should  be 
given  to  fate  and  transport 
characteristics  based  on  laboratory  or 
field  tests  than  on  estimates. 

2.  Effects-related  information  and 
criteria.  EPA  generally  plans  to  rely  on 
HTPS  data,  toxicological  laboratory 
studies,  epidemiological  studies,  and 
predictive  structure  activity  models  to 
assist  the  Agency  in  setting  priorities  for 
screening. 

i.  Toxicological  and  epidemiological 
studies.  Toxicological  laboratory  studies 
include  information  related  to  the 
laboratory  study  of  toxic  effects  of 
commercial  chemicals,  pesticides, 
contaminants,  or  mixtures  on  living 
organisms  or  cell  systems  including 
humans,  wildlife,  or  laboratory  animals. 
Epidemiological  and  field  studies  range 
from  hypothesis-generating  descriptive 
studies,  such  as  case  reports  and 
ecological  field  analyses,  to  prospective 
cohort  studies  and  rigorously  controlled 
hypothesis-testing  clinical  trials. 

Empirical  toxicological  and 
epidemiological  data  are  reported  in 
numerous  peer-reviewed  scientific 
journals.  Published  studies  are 
conducted  and  described  in  varying 
degrees  of  methodological  rigor  and  data 
are  reported  in  widely  varying  detail.  To 
rely  on  this  information,  EPA  would  be 
required  to  review  it  and  determine  its 
applicabihty  and  adherence  to  generally 
acceptable  investigatory  practices.  The 
search  and  review  of  this  primary 
literature  would  be  too  resource 
intensive  to  be  part  of  the  prioritization 
process.  Instead  EPA  will  rely  on  data 


bases  containing  studies  addressing  the 
endpoints  of  interest.  In  response  to 
EPA's  proposed  Priority  List,  public 
commenters  can  submit  studies  that 
EPA  will  review.  If  the  submitted 
studies  indicate  that  the  priority  should 
be  changed  or  they  meet  the 
requirements  of  portions  of  Tier  1,  EPA 
will  change  the  priority  or  screening 
requirements  for  that  diemical,  as 
appropriate. 

EPA  will  be  guided  by  the  following 
principles  when  evaluating 
toxicological  and  epidemiological  data: 

a.  Negative  epidemiological  studies 
generally  will  not  override  positive 
toxicological  studies.  Positive 
epidemiological  studies  generally  will 
override  negative  toxicological  studies 
for  priority-setting  purposes. 

b.  EPA  generally  will  give  greater 
weight  to  in  vivo  studies  with  relevant 
endpoints  than  to  in  vitro  studies. 

ii.  Predictive  structure-activity 
models.  Predictive  biological  activity  or 
effects  models  attempt  to  identify  the 
correlation  between  chemical  structure 
and  biological  activity,  including  those 
that  can  be  identified  through  in  vitro 
and  in  vivo  screens.  Models  can  be 
useful  when  biological  data  are 
tmavailable.  While  EPA  beUeves  this 
approach  will  be  of  limited  success 
early  in  the  screening  program,  it 
believes  that  the  refinement  of  models 
as  more  screening  results  become 
available  may  increase  their  utility  as  a 
predictive  tool  for  priority  setting  and 
may  actually  replace  some  of  the  more 
mechanistic  Tier  1  assays.  

3.  Statutory  criteria.  The  FFDCA,  as 
amended,  requires  that  EPA  provide  for 
the  testing  of  all  "pesticide  chemicals." 
Under  the  FFDCA,  "pesticide  chemical" 
includes  "any  substance  that  is  a 
pesticide  within  the  meaning  of  FIFRA, 
including  all  active  and  inert 
ingredients"  (21  U.S.C.  321(q)(l)).  It  also 
includes  impurities.  The  statute  does 
not  restrict  testing  to  pesticides  used  on 
foods.  As  part  of  priority  setting,  EPA 
vtdll  ensure  that  all  substances  that  must 
be  tested  pursuant  to  the  FFDCA — i.e., 
pesticide  chemicals — are  tested  in  a 
timely  manner. 

D.  Use  of  a  HTPS  to  Assist  Priority 
Setting 

For  the  majority  of  chemicals,  EPA 
does  not  believe  that  any  endocrine- 
disruptor  effects  data  exists.  This  lack  of 
data  makes  it  difficult  to  set  priorities 
for  screening  and  testing.  To  help  solve 
this  problem,  EPA  plans  to  conduct  two 
of  the  Tier  1  screening  tests  (see  Units 
V.A.  and  VI.B.  and  C.  of  this  notice)  on 
approximately  15,000  chemicals  in  a 
high-speed,  automated  fashion.  Since 
these  assays  are  being  nm  before  the 
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V  er  1  screening  is  conducted,  EPA 
irs  to  this  testing  as  HTPS.  HTPS  test 
ults  will  provide  information  on  the 
eraction  of  chemicals  with  the 

gen  and  androgen  receptor.  The 
tomated,  low-cost  nature  of  HTPS 
allows  EPA  to  test  a  large  number  of 
chemicals  in  a  short  period  of  time. 
HTPS  will  provide  EPA  with 
ij^liminary  information  relating  to  one 
df  several  possible  mechanisms  by 
which  a  chemical  may  affect  the 
qi^docrine  system.  Thus,  EPA  will  use 
HJrPS  to  assist  in  setting  priorities  for 
further  screening;  the  Agency  will  not 
use  HTPS  alone  to  decide  whether  a 
chemical  should  or  should  not  move  to 
thje  next  phase  in  the  EDSP. 

Setting  Priorities  for  Tier  1  Screening 

EPA  plans  to  use  existing,  available 
information.  HTPS  data,  and  the  EDPSD 
tq  establish  Tier  1  screening  priorities. 
EPA  anticipates,  however,  that  the 
quantity  and  quality  of  exposure  and 
ifjfects  information  will  he  uneven  for 
majority  of  chemicals.  Thus,  to 

sure.the  integrity  of  the  priority- 

tting  process  and  avoid  an  "apples"  to 
'iikranges"  comparison,  EPA  plans  to 

opt  a  "compartment-based  approach" 

priority  setting.  The  term 
'ji^ompartment"  refers  to  the  particular 

formation  category  or  criterion  or 
ic^mbinations  of  information  or  criteria 

it  defines  a  set  of  chemicals,  just  as 
a  ^roup  of  parameters  defines  a  set  of 
numbers  in  mathematics.  All  members 
9^  the  set  must  possess  the  properties 
ilejquired  for  membership  in  the 
compartment  and  thus  will  have  these 
elements  in  common  as  the  basis  for 
comparison.  Operationally,  EPA  will 
^abUsh  a  limited  number  of 
dompartments  and  sort  chemicals  into 
tt^ose  compartments  based  on  the 
criteria  defining  each  compartment. 
BpA  will  then  prioritize  chemicals 
\Uthin  each  of  the  compartments 
adcording  to  criteria  related  to  those  for 
membership  in  the  compartment, 
inally,  EPA  will  recombine  the  highest 
1  iority  chemicals  in  each  compartment 

form  the  group  of  chemicals  going 

o  phase  1  of  the  screening  program. 

EPA  has  not  identified  all  of  the 
skiecific  compartments.  Examples  of 
qompartments,  however,  may  include 
IfpYCs,  chemicals  in  consumer 
products,  chemicals  found  in  biological 
tissue,  pesticide-active  ingredients, 
formulation  ingredients  in  pesticides, 
and  chemicals  found  in  sources  of 
drinking  water.  A  chemical  could  fall 
into  more  than  one  compartment.  To 
help  develop  the  fist  of  priority-setting 
compartments,  EPA  plans  to  convene  a 
priority-setting  workshop  for  multi- 
stakeholders.  The  document 


announcing  the  priority-setting 
workshop  is  published  elsewhere  in  this 
issue  of  the  Federal  Register. 

Pesticides  present  a  special  difficulty 
in  priority  setting  because  data  on  both 
inert  formulation  ingredients  and  active 
ingredients  need  to  be  available  at  the 
time  of  a  pesticide's  evaluation.  This 
will  present  some  logistical  difficulties 
in  prioritizing  the  screening  of  pesticide 
formulations  since  pesticides  with  the 
same  active  ingredient  may  contain 
significantly  different  formulation  inert 
ingredients. 

Although  EPA  has  not  identified  all 
priority-setting  compartments,  it  has 
decided  on  some  compartments.  EPA 
plans  to  have  a  "mixtures" 
compartment,  a  "naturally  occurring 
qon-steroidal  estrogen"  compartment; 
and  a  "nominations"  compartment. 
Each  of  these  compartments  is  described 
in  detail  in  this  unit. 

1.  Nominations.  The  priority-setting 
process  generally  will  give  high  priority 
to  chemicals  wiih  widespread  exposure 
at  the  national  level.  However,  there  are 
chemicals  that  result  in 
disproportionately  high  exposure  to 
identifiable  groups,  communities,  or 
ecosystems.  For  these,  EPA  plans  to 
establish  process  by  which  affected 
citizens  can  nominate  chemicals  with 
regional  or  local  exposure  to  receive 
priority  for  Tier  1  screening  (see  Unit 
VI.E.  of  this  notice]. 

2.  Mixtures.  Mixtures,  defined  as  a 
combination  of  two  or  more  chemicals, 
will  need  special  attention  during  the 
initial  stages  of  sorting  and 
prioritization  because  they  present 
unique  challenges  for  testing  and  hazard 
assessment.  Consequently,  EDSTAC 
recommended  that  EPA  determine  the 
technical  feasibihty  and,  where  feasible, 
screen  and  test  representative  samples 
of  mixtures  from  six  distinct  types  of 
mixtures,  including:  Contaminants  in 
human  breast  milk;  phytoestrogens  in 
soy-based  infant  formula;  mixtures  of 
chemicals  commonly  found  at 
hazardous  waste  sites;  pesticide/ 
fertiUzers  mixtures;  disinfection 
byproducts;  and  gasoline. 

EPA  will  investigate  the  technical 
feasibility  for  screening  and  testing 
mixtures  as  recommended  by  EDSTAC. 
This  will  include  an  evaluation  of 
whether  it  is  possible  to  identify  a 
reasonable  number  of  representative 
samples  of  mixtures  bom  each  of  the 
recommended  six  types  of  mixtures,  as 
well  as  the  ability  to  send  the 
representative  samples  of  mixtures 
through  HTPS,  Tier  1  screening,  and 
Tier  2  testing  depending  on  their 
physical  properties,  and  validation  and 
standardization  of  the  results. 


3.  Naturally  occurring  non-steroidal 
estrogens  (NONEs).  Another  special 
class  of  chemicals  of  interest  to  EPA  are 
naturally  occurring  NONEs.  These  are 
natural  products  derived  from  plants 
(phytoestrogens)  and  fungi 
(mycotoxins).  These  chemicals  occur 
widely  in  foods  and  have  the  potential 
to  act  in  an  additive,  synergistic,  or 
antagonist  fashion  with  other 
hormonally  active  chemicals.  EPA  v^ll 
work  with  the  Food  and  Drug 
Administration  (FDA)  and  the  National 
Toxicology  Program  to  obtain  testing  of 
the  seven  specific  NONEs  that  were 
identified  by  EDSTAC. 

F.  Bypassing  Tier  1  Screening 

Recognizing  the  need  for  flexibility  in 
applying  the  screening  and  testing 
requirements,  EPA  plans  to  permit 
chemicals  to  bypass  Tier  1  screening 
imder  certain  circumstances.  If 
sufficient,  scientifically  relevant 
information  exists  regarding  a  specific 
chemical,  EPA  may  move  that  chemical 
directly  into  Tier  2  testing.  In  addition, 
EPA  may  allow  a  chemical  to  bypass 
Tier  1  screening  if  the  chemical's 
producer  or  registrant  chooses  to 
conduct  Tier  2  testing  without 
performing  Tier  1  screening.  Each  of 
these  two  scenarios  has  different 
implications  for  the  information 
requirements  associated  with 
completing  Tier  2  testing. 

1.  Chemicals  that  have  previously 
been  subjected  to  2-generation 
reproductive  toxicity  tests.  This  scenario 
includes  chemicals  that  have  previously 
been  subjected  to  mammalian  and 
wildlife  developmental  toxicology  and/ 
or  reproductive  testing,  but  where  the 
tests  did  not  include  endocrine  sensitive 
endpoints  included  in  the  most  recent 
Office  of  Prevention,  Pesticides,  and 
Toxic  Substances  (OPPTS)  or 
Organization  for  Economic  Cooperation 
and  Development  (OECD)  test 
guidelines  (See  Tables  2,  3,  and  4  in 
Unit  V.B.  of  this  notice).  Food-use 
pesticides  fall  into  this  category,  as  do 

a  small  number  of  certain  other 
pesticides  and  industrial  chemicals. 
Chemicals  and  non-food-use    jsticides 
that  meet  this  criterion  also  will  likely 
be  candidates  for  alternative  approaches 
to  Tier  2  testing. 

Chemicals  that  have  data  &t)m  tests 
that  meet  the  requirements  of  the  new 
manmialian  guidelines,  but  not  the  new 
wildlife  tests,  would  be  subjected  to  the 
wildlife  testing  requirements  unless 
scientifically  sound  reasons  are 
provided  to  limit  testing. 

2.  Chemicals  for  which  there  is 
limited  prior  toxicology  testing.  The 
second  bypass  scenario  mcludes 
chemicals  whose  manufacturer  or 
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registrant  has  decided  to  voluntarily 
complete  Tier  2  testing  without  having 
completed  the  full  Tier  1  screening 
battery  or  any  prior  2-generation 
reproductive  toxicity  testing.  Chemicals 
that  bypass  Tier  1  screening  under  this 
scenario  must  be  evaluated  using  the 
entire  Tier  2  battery  (i.e.,  the 
mammalian  and  non-mammalian  multi- 
generation  tests  with  all  the 
recommended  test  species  and 
endpoints)  unless  scientifically  sound 
reasons  are  provided  to  limit  testing. 

EPA  will  generally  follow  the 
guidance  set  forth  in  this  unit  when 
setting  Tier  2  testing  priorities  for 
chemicals  that  bypass  Tier  1  screening: 

i.  If  a  chemical  is  deemed  to  be  high 
priority  for  Tier  1  screening  and  the 
manufactuj«r  or  registrant  of  the 
chemical  decides  to  voluntarily  bypass 
Tier  1,  it  should  also  be  high  priority  for 
Tier  2  testing.  Voluntary  action  on  the 
part  of  registrants/manufactiuers  should 
expedite  testing. 

li.  To  the  extent  practicable, 
pesticides  should  be  tested  on  the 
schedule  EPA  has  established  for 
tolerance  reassessments,  pesticide  re- 
registration  and  registration  renewal 
under  the  FFDCA  and  FIFRA,  unless 
HTPS  or  other  data  indicate  that  the 
pesticide  should  be  tested  in  a  shorter 
timeframe.  EPA  does  not  intend  to  delay 
tolerance  reassessments,  re-registration 
or  registration  renewal  actions  to  await  - 
implementation  the  EDSP. 

G.  Mixtures 

For  purposes  of  the  EDSP,  EPA 
defines  "mixture"  as  a  combination  of 
two  or  more  chemicals.  EPA  will 
consider  most  commercial  chemicals 
(class  1  and  class  2  substances  imder 
TSCA)  to  be  chemicals  even  though  they 
may  contain  other  substances  in  them  as 
impurities  or  exist  as  complex  reaction 
products.  In  some  cases  a  commercial 
product  is  in  reality  a  complex  mixture 
of  unidentified  composition  in  which 
no  single  substance  predominates. 
These  complex  products  have  Chemical 
Abstract  Service  (CAS)  numbers  and 
will  be  regarded  as  chemicals  from  a 
legal  and  pralicy  perspective  but  may 
need  to  be  treated  as  mixtures  from  a 
scientific  perspective  in  the  EDSP.  This 
determination  will  be  made  case  by 
case. 

EPA  recognizes  that  the  science  of 
evaluating  mixtures  remains  complex 
and  unclear,  but  believes  that  it  should 
begin  to  confront  the  issues  raised  by 
them.  EPA  will  sponsor  some  screening 
of  mixtures  after  the  demonstration  of 
the  HTPS  and  validation  of  the  Tier  1 
screening  battery  on  single  chemicals. 

Initially,  EPA  plans  to  include  a  few 
mixtures  in  the  HTPS.  EDSTAC  has 


recommended  that  one  or  more 
representative  samples  from  each  of  the 
following  high  priority  mixtures  would 
be  tested: 

1.  Contaminants  in  human  breast 
milk. 

2.  Phytoestrogens  in  infant  soy 
formula. 

3.  Mixtures  of  chemicals  foimd  at 
hazardous  waste  sites. 

4.  Pesticide  and  fertilizer  mixtures. 

5.  Disinfection  byproducts. 

6.  Gasoline. 

EPA  also  plans  to  evaluate  some 
mixtures  in  the  Tier  1  screen.  If  results 
of  Tier  1  are  positive  for  a  mixture,  the 
Agency  will  face  a  choice  of  testing  the 
mixture  in  Tier  2  or  determining  what 
substances,  or  combination  of 
substances,  are  responsible  for  the 
activity.  The  Agency  likely  will  choose 
this  latter  course  of  action  and  test  the 
individual  active  chemical  or  active 
fraction  in  Tier  2. 

H.  Categories  of  Chemicals 

In  its  first  TSCA  proposed  test  rule 
(45  FR  48524,  July  18, 1980),  EPA 
outlined  three  approaches  for  testing 
chemicals  belonging  to  a  chemical 
category: 

1.  Test  members  of  a  category  as 
individual  chemicals. 

2.  Select  test  substances  to  represent 
the  structural  and  chemical  variation  of 
the.category  as  a  whole. 

3.  Subdivide  the  category  into 
subgroups  and  choose  a  representative 
from  each  as  a  surrogate  for  the  entire 
subgroup. 

For  the  HTPS,  EPA  plans  to  screen  all 
members  of  a  category  that  are  produced 
in  quantities  over  10.000  pounds.  The 
Agency  will  make  a  case-by-case 
decision  regarding  whether  all  of  these 
chemicals  will  be  required  to  go  through 
Tier  1.  However,  it  is  Ukely  that  the 
HPVCs  would  be  screened  in  Tier  1 
regardless  of  the  strategy  used.  As 
Quantitative  Structure  Activity 
Relationship  (QSAR)  modeling  becomes 
more  reliable,  the  two  sampling 
approaches  (approaches  2  and  3  as 
described  in  this  unit)  may  become 
more  viable  alternatives. 

V.  Screening  Program 

EPA  recognizes  that  a  huge  number  of 
chemicals  could  be  evaluated  under  the 
EDSP.  EPA  is  adopUng  EDSTAC's 
recommendation  of  a  two-tiered  system 
to  make  the  evaluation  process  more 
efficient.  In  Tier  1,  a  screening  battery 
of  assays  will  identify  those  chemical 
substances  and  mixtiu^s  capable  of 
interacting  with  EAT.  Tier  1  covers  only 
screening  tests  and  these  alone  are  not 
sufficient  to  determine  whether  a 
chemical  substance  may  have  an  effect 


in  humans  that  is  similar  to  an  effect 
produced  by  naturally  occurring 
hormones.  The  purpose  of  Tier  2  tests 
is  to  determine  whether  a  chemical 
substance  or  mixture  may  cause 
endocrine-mediated  effects  for  EAT, 
determine  the  consequences  to  the 
organism  of  the  activities  observed  in 
Tier  1,  and  establish  the  relationship 
between  the  doses  of  the  endocrine- 
active  substance  administered  in  the  test 
and  the  effects  observed. 

A.  Tier  1  Screening 

Chemical  substances  or  mixtures  can 
alter  endocrine  function  by  affecting  the 
availability  of  a  hormone  to  the  target 
tissue,  and/or  affecting  the  cellular 
response  to  the  hormone.  Mechanisms 
regulating  hormone  availability  to  a 
responsive  cell  are  complex  and  include 
hormone  synthesis,  serum  binding, 
metabolism,  cellular  uptake  (e.g., 
thyroid),  and  neuroendocrine  control  of 
the  overall  function  of  an  endocrine 
axis.  Mechanisms  regulating  cellular 
response  to  hormones  are  likewise 
complex  and  are  tissue  specific.  Because 
the  role  of  receptors  is  often  crucial  to 
cellular  responsiveness,  specific  nuclear 
receptor  binding  assays  are  included.  In 
addition,  tissue  responses  that  are 
particularly  sensitive  and  specific  to  a 
hormone  are  included  as  endpoints  for 
Tier  1  screens.  In  order  for  the  Tier  1 
screening  battery  to  discriminate 
between  substances  likely  to  affect  the 
endocrine  system  and  those  not  likely  to 
affect  it,  the  screening  battery  should 
meet  the  following  criteria: 

1.  Detect  all  known  modes  of  action 
for  the  endocrine  endpoints  of  concern. 
All  chemicals  known  to  affect  the  action 
of  EAT  should  be  detected. 

2.  Maximize  sensitivity  to  minimize 
false  negatives  while  permitting  a  level 
of  as  yet  undetermined,  but  acceptable, 
false  positives.  The  screening  battery 
should  not  miss  potential  EAT  active 
materials. 

3.  Include  a  sufficient  range  of 
taxonomic  groups  among  the  test 
organisms.  There  are  known  differences 
in  endogenous  ligands,  receptors,  and 
response  elements  among  taxa  that  may 
affect  endocrine  activity  of  chemical 
substances  or  mixtures.  The  screening 
battery  should  include  assays  from 
representative  vertebrate  classes  to 
reduce  the  likelihood  that  important 
pathways  for  metabolic  activation  or 
detoxification  of  parent  chemical 
substances  or  mixtures  are  not 
overlooked. 

4.  Incorporate  sufficient  diversity 
among  the  endpoints  and  assays  to 
reach  conclusions  based  on  "weight-of- 
evidence"  considerations.  Decisions 
based  on  the  screening  battery  results 
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will  require  weighing  the  data  from 
several  assays. 

EPA's  Tier  1  screening  battery  meets 
these  criteria.  The  proposed  Tier  1 
screening  battery  and  alternative  assays 
nr  possible  inclusion  itre: 


Proposed  Tier  1  Screening  Battery 

Jn  Vitro 

1.  Estrogen  Receptor  (ER)  Binding/ 
Transcriptional  Activation  Assay. 

2.  Androgen  Receptor  (AR)  Binding/ 
Transcriptional  Activation  Assay.  ■ 

3.  Steroidogenesis  Assay  with  Minced 
Testis. 

Jn  Vivo 

1.  Rodent  3-E)ay  Uterotrophic  Assay 
^Subcutaneous  (sc)). 

2.  Rodent  20-Day  Pubertal  Female 
^ssay  with  Thyroid. 

3.  Rodent  5-7-Day  Hershberger 
^ssay. 

4.  Frog  Metamorphosis  Assay. 

5.  Fish  Gonadal  Recrudescence  Assay. 

^temative  Assays  for  Passible 
Inclusion  in  Tier  1 

bi  Vitro 

1.  Placental  Aromatase  Assay. 

In  Vivo 

1.  Modified  Rodent  3-Day 
Jterotrophic  Assay  (Intraperitoneal). 

2.  Rodent  14-Day  Intact  Adult  Male 
\ssay  With  Thyroid. 

3.  Rodent  20-Day  Thyroid/Pubertal 
^ale  Assay. 

EPA  plans  to  include  the  alternative 
issays  in  the  standardization  and 
iralidation  program.  Combinations  of  the 
iltemative  assays,  if  validated  and 
bund  to  be  functionally  equivalent, 
xiuld  potentially  replace  three  of  the 
[X)mponent  assays  in  the  recommended 
Tier  1  screening  battery  (in  vitro 
steroidogenesis  assay  with  testis.  20-day 
lubertal  female  assay,  and  5-7-day 
jershberger  assay),  thereby  possibly 
reducing  the  overall  time,  cost,  and 
complexity  while  maintaining 
equivalent  performance  of  the  overall 
Iler  1  screening  battery. 

1.  In  vitro  assays.  EPA  has  identified 
:wo  categories  of  in  vitro  assays  that 
[nay  be  used  in  Tier  1  screening  to 
issess  the  binding  of  test  substances  to 
neceptors.  i.e..  cell-free  assays  for 
receptor  binding  and  transfected  cells 
iesigned  to  detect  transcriptional 
ictivation.  The  specific  assays  chosen, 
whether  done  "at  the  bench"  or  as  a 
-fTPS  should  have  the  following 
:haracteristics: 


■The  ER  and  AR  transcription  activitation  assays 
ire  in  the  HTPS.  Those  chemicals  which  go  through 
he  HTPS  program,  if  it  is  technically  feasible  and 
validated,  would  not  be  required  to  separately 
indergo  the  first  two  in  vitro  assays  at  the  bench. 


a.  Evaluate  binding  to  estrogen  and 
androgen  nuclear  receptors. 

b.  Evaluate  binding  to  the  receptor  in 
the  presence  and  absence  of  metabolic 
capabiUty  (e.g..  one  or  more  of  the  P450 
isozymes,  e.g..  cyplAl.  cyp3A4). 

c.  Distinguish  between  agonists  and 
antagonists  in  functional  assays. 

d.  Yield  dose  responses  for  relative 
potency  of  chemical  substances  or 
mixtures  exhibiting  endocrine  activity. 

In  vitro  evaluations  can  provide  both 
false  positive  and  false  negative  results. 
In  vitro  false  positives  (i.e.,  active  in 
vitro  but  not  in  vivo)  arise  when  a 
chemical  is  not  absorbed  or  distributed 
to  the  target  tissue,  is  rapidly 
metabolically  inactivated  and/or 
excreted,  and/or  when  some  other  form 
of  toxicity  predominates  in  vivo.  False 
negatives  are  considered  to  be  of  greater 
concern  if  in  vitro  tests  were  used  to  the 
exclusion  of  in  vivo  methods.  In  vitro 
evaluations  can  result  in  false  negatives 
due  to  their  inability,  or  diminished 
capacity,  to  metabolically  activate 
toxicants.  As  a  result,  EPA's  proposed 
screening  battery  includes  in  vivo 
methods  in  conjunction  with  in  vitro 
techniques.  Nevertheless,  some  in  vitro 
assays  may  offer  distinct  advantages 
over  in  vivo  assays  when  investigating 
the  activity  of  specific  metabolites. 

The  estrogen  and  androgen  receptor 
binding  assays  provide  an  indication  of 
the  potential  of  a  substance  to  disrupt 
ER  or  AR  function  in  vivo.  In  the 
receptor  binding  assays  the  test 
chemical  competes  for  binding  at  the 
receptor  with  the  natural  ligand  or  other 
strongly  binding  substance.  EPA 
strongly  prefers  stably  transfected 
transcriptional-activation  assays  over 
receptor  binding  assays.  In  addition  to 
binding,  there  is  a  consequence  to  the 
binding  with  the  transcriptional- 
activation  assay,  i.e.,  transcription 
(synthesis  of  messenger  Ribonucleic 
Acid  (mRNA))  of  a  reporter  gene  and 
translation  of  the  mRNA  to  an 
identifiable  detectable  protein  such  as 
firefly  luciferase  or  beta-galactosidase. 
This  assay  can  distinguish  between 
agonists  and  antagonists  and  can  be  run 
with  and  without  metabolic  activation. 

The  third  in  vitro  assay  in  the 
screening  battery  is  the  steroidogenesis 
assay.  This  assay  utilizes  minced  testes 
and  detects  the  ability  of  substances  to 
interfere  with  the  endocrine  system  by 
inhibiting  the  activity  of  P450  enzymes 
in  the  steroid  pathway.  Inhibition  of 
mammalian-steroid  synthesis  can 
potentially  result  in  a  broad  spectnun  of 
adverse  effects  in  vivo,  including 
abnormal  serum  hormone  levels, 
pregnancy  loss,  delayed  parturition, 
demasculinization  of  male  offspring, 
lack  of  normal  male  and  female  mating 


behavior,  altered  estrous  or  menstrual 
cyclicity,  and  altered  reproductive  oigan 
sizes  and  weights.  Interference  with 
other  enzymes  involved  in  the  synthesis 
of  specific  hormones  will  be  detected  in 
the  j'n  VIVO  assays. 

2.  In  vivo  assays.  The  value  of  each 
individual  assay  cannot  be  considered 
in  isolation  from  the  other  assays  in  the 
screening  battery,  as  they  have  been 
combined  in  a  manner  such  that 
Umitations  of  one  assay  are 
complemented  by  strengths  of  another. 
In  vivo  assays  complement  in  vitro 
assays  in  several  important  ways.  In 
vivo  methods  in  Tier  1  can  help  reduce 
false  negatives  related  to  absorption, 
distribution,  metabolism,  and  excretion 
of  a  chemical  substance  in  the  absence 
of  knowledge  of  its  pharmacokinetics.  In 
vivo  assays  typically  cover  a  broader 
range  of  mechanisms  of  action  than  in 
vitro  assays.  It  would  be  impractical  to 
try  to  include  an  in  vitro  assay  for  every 
mechanism  of  action  and  in  some  cases 
it  would  be  impossible  as  the 
mechanism  would  be  expressed  only  in 
whole  animal  systems.  It  is  clear  that  a 
combination  of  j'n  vivo  and  in  vitro 
assays  is  necessary  in  order  to  detect 
EAT  alterations  that  act  via  the  ER,  AR, 
thyroid  receptor  (TR).  inhibition  of 
steroid  hormone  synthesis,  and/or 
alterations  of  the  hypothalamic- 
pituitary-gonadal  (HPG)  and 
hypothalamic-pituitary-thyroid  (HPT) 
axes.  The  screening  battery,  once 
validated,  should  detect  all  chemicals 
with  the  potential  to  disrupt  the  EAT 
systems,  including  xeno(anti)estrogens 
(that  act  via  the  ER  or  inhibition  of 
aromatase  by  oral  or  parenteral 
administration),  xeno(anti)androgens 
(via  AR  or  hormone  synthesis),  altered 
HPG  axis,  and  antithyroid  action  (via 
synthesis,  metabolism  and  transport, 
and  the  TR).  However,  results  of  even 
the  most  specific  in  vivo  assays  can  be 
affected  by  endocrine  mechanisms  other 
than  those  directly  related  to  ER,  AR, 
and  TR  action.  The  lack  of  specificity  of 
in  vivo  assays  is  a  limitation  if  the  goal 
is  to  only  identify  ER.  AR,  and  TR 
alterations.  In  contrast,  this  lack  of 
specificity  could  be  considered  an 
advantage  if  a  broader,  more  apical 
screening  strategy  is  desired. 

i.  Uterotrophic  assay.  An  increase  in 
uterine  weight  is  generally  considered 
to  be  one  of  the  best  indicators  of 
estrogenicity  when  measured  in  the 
ovariectomized  (ovx)  or  immature 
female  rat  or  mouse  after  1-3  days  of 
treatment.  EPA  is  planning  to  require  as 
part  of  the  program  a  3 -day  uterotrophic 
assay  using  the  ovx  adult  female  rat  (the 
duration  can  be  extended  if  so  desired) 
with  10  animals  per  group.  EPA  will 
require  sc  treatment  because  most  of  the 
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historical  data  are  collected  in  this 
manner  and  there  are  relatively  few  data 
concerning  the  effects  of  other  routes  of 
administration  at  this  time.  EPA  is  also 
planning  to  use  this  assay  to  detect 
antiestrogens.  When  run  to  detect 
antiestrogens.  a  control  and  xenobiotic- 
treated  group  are  co-administered  with 
estradiol.  The  uterotrophic  assay  is  an  in 
vivo  check  on  the  ER  binding  and  ER 
reporter  gene  assays. 

.ii.  20-Day  pubertal  female  with 
thyroid.  The  20-day  pubertal  female 
assay  is  the  most  comprehensive  assay 
in  the  screening  battery.  It  can  detect 
thyroid  effects,  aromatase  inhibitors, 
estrogens,  antiestrogens,  and  agents 
which  interfere  with  one  of  the  hormone 
feedback  loops  that  controls  maturation 
and  reproduction,  the  HPG  axis.  Next  to 
in  utero  development,  the  pubertal  stage 
is  the  most  sensitive  and  vulnerable  life 
stage. 

Exposure  of  weanling  female  rats  to 
environmental  estrogens  can  result  in 
alterations  of  pubertal  development 
(Ramirez  and  Sawyer  1964).  Exposure  to 
a  weakly  estrogenic  pesticide  after 
weaning  and  through  puberty  induces 
pseudoprecocious  puberty  (accelerated 
vaginal  opening  without  an  effect  on  the 
onset  of  estrous  cyclicity)  after  only  a 
few  days  of  exposure  (Gray  et  al.  1989). 
Pubertal  alterations  are  also  observed  in 
girls  exposed  to  estrogen-containing 
creams  or  drugs,  which  induce 
pseudoprecocious  puberty  and 
alterations  of  bone  development 
(Hannon  et  al.  1987). 

In  the  pubertal  female  assay,  oral 
dosing  is  initiated  in  weanling  rats  at  21 
days  of  age  (10  per  group,  selected  for 
uniform  body  weights  at  weaning  to 
reduce  variance).  The  animals  are  dosed 
daily,  7  days  a  week,  and  examined 
daily  for  vaginal  opening  (one  could 
also  check  for  age  at  first  estrus  and 
onset  of  estrous  cyclicity).  Dosing 
continues  until  vaginal  opening  is 
attained  in  all  females  (typically  2 
weeks  after  weaning,  unless  delayed). 
The  advantage  over  the  uterotrophic 
assay  is  that  one  test  detects  both 
agonists  and  antagonists,  it  detects 
xenoestrogens  like  methoxychlor  that 
are  almost  inactive  via  sc  injection,  it 
detects  aromatase  inhibitors,  altered 
HPG  function,  and  unusual  chemicals 
like  betasitosterol.  In  addition,  at 
necropsy  one  should  weigh  the  ovary 
(increased  in  size  with  aromatase 
inhibitors,  but  reduced  with 
betasitosterol).  save  the  thyroid  for 
histopathology,  take  serum  for  T4.  and 
measure  thyroid-stimulating  hormone 
(TSH).  In  addition  to  estrogens,  the  age 
at  vaginal  oi>emng  and  uterine  growth 
can  be  affected  by  alteration  of  several 
other  endocrine  mechanisms,  including 


alterations  of  the  HPG  axis  (Shaban  and 
Terranova  1986;  and  Gonzalez  et  al. 
1983).  In  rats,  this  event  can  also  be 
induced  by  androgens  (Salamon  1938; 
and  EGF  (Nelson  et  al.  1991).  In  the  last 
20  years  there  have  been  over  200 
publications  which  demonstrate  the 
broad  utility  of  this  assay  to  identify 
altered  estrogen  synthesis,  ER  action, 
growth  hormone,  prolactin,  follicle- 
stimulating  hormone  (FSH)  or 
luteinizing  hormone  (LH)  secretion,  or 
central  nervous  system  (CNS)  lesions. 

iii.  Rodent  5-7  day  Hershberger  assay. 
This  assay  is  designed  to  detect 
androgenic  and  antiandrogenic  eflects. 
In  this  in  vivo  assay,  sex  accessory  gland 
weights  (ventral  prostate  and  seminal 
vesicle  separately)  are  measured  in 
castrated,  T-treated  adult  male  rats  after 
4-7  days  of  treatment  by  gavage  with 
the  test  compound.  The  advantage  of 
this  assay  is  that  it  is  fairly  simple,  short 
term,  and  relatively  specific  for  direct 
androgenic/antiandrogenic  effects 
compared  to  other  in  vivo  procedures. 
To  detect  both  agonists  and  antagonists 
the  assay  requires  two-dosing  regimes: 

a.  Castrated  male  rat  +  Xenobiotic  (to 
detect  agonist) 

b.  Castrated  male  rat  +  T  +  Xenobiotic 
(to  detect  antagonist) 

Although  the  androgens,  T,  and 
dihydrotestosterone  (DHT),  play  a 
predominant  role  in  the  growth  and 
maintenance  of  the  size  of  these 
accessory  gland  structures,  several  other 
hormones  and  growth  factors  can 
influence  sex  organ  weights  including 
the  thyroid  and  growth  hormones, 
prolactin,  and  epidermal  growth  factor 
(EGF).  Expostire  to  estrogenic  pesticides 
can  also  reduce  sex  accessory  gland 
size;  however,  it  is  unclear  to  what 
degree  these  reductions  result  fi-om 
direct  versus  indirect  action  of  the 
chemical.  Other  useful  endpoints  that 
help  reveal  the  mechanism  of  action 
include  serum  hormone  levels  of  T, 
DHT.  LH,  AR  distribution,  TRPM2/C3 
gene  activation,  ornithine  decarboxylase 
(ODC),  and  5-alpha-reductase  activity  in 
the  prostate. 

The  prostate  and  seminal  vesicles 
should  be  weighed  separately  because 
these  organs  differ  with  respect  to  the 
androgen  that  controls  their  growth  and 
differentiation.  The  prostate  is 
dependent  upon  enzymatic  reduction  of 
T  to  DHT,  whereas  the  seminal  vesicle 
is  less  dependent  upon  this  conversion. 
Hence,  ejects  on  5-alpha-reductase  can 
be  distinguished  from  AR-mediated 
mechanisms  by  determining  whether 
the  prostate  is  preferentially  affected. 
Growth  of  the  levator  ani  muscle  is  T 
dependent,  having  little  capacity  to 
convert  T  to  the  more  potent  androgen 
DHT.  Weight  of  this  muscle  is  useful  in 


identifying  anabolic  androgens  and 
antiandrogens,  and  for  this  reason  has 
been  used  extensively  in  the 
pharmaceutical  industry.  In  order  to 
detect  androgenic  rather  than 
antiandrogen  action  one  would  simply 
delete  the  hormone  administration  from 
the  protocol. 

iv.  Frog  metamorphosis  assay.  This 
assay  is  in  the  screening  battery  to 
detect  thyroid  (increase  in  tail 
resorption  rate)  and  antithyroid 
(decrease  in  tail  resorption  rate)  effects. 
It  also  broadens  the  taxonomic 
representation  of  the  screening  battery. 
This  assay  employs  intact  larval 
(tadpole)  stages  of  the  African  clawed 
frog  (Xenopus  laevis)  exposed  over  a  14- 
day  time  period.  50-64  days  of  age.  to 
observe  the  rate  of  tail  resorption  (Fort 
and  Stover  1997).  Tail  resorption  can  be 
easily  quantified  with  computer-aided 
video  image  processing  (Fort  and  Stover 
1997).  The  molecular  mechanisms 
involved  in  tail  resorption  are  well 
characterized  (Brown  et  al.  1995;  Hayes 
1997a)  and  this  assay  is,  therefore, 
considered  to  be  a  simple  and  specific 
assay  for  thyroid  action.  Because 
evidence  also  suggests  that  thyroid 
action  on  tail  resorption  is  regulated  by 
corticoids.  estrogens,  and  prolactin 
(Hayes  1997b).  this  assay  will  address 
distinctive  modulating  pathways  and.  in 
tandem  with  the  20-day  mammalian 
pubertal  assay,  a  comprehensive  screen 
for  thyroid  hormone  activity  is 
achieved. 

V.  Fish  gonadal  recrudescence  assay. 
This  assay  is  in  the  Tier  1  screening 
battery  because  as  a  group,  fish  are  the 
most  distant  from  mammals  within  the 
vertebrates,  and  it  provides  an 
additional  safeguard  that  endocrine 
disruptors  will  not  pass  through  the 
screen  undetected.  Intact  mature  fish 
maintained  under  simulated  "winter" 
conditions  (short-day  length,  cool 
temperatures)  exhibit  regressed 
secondary  sex  characteristics  and  gonad 
maturation. 

In  this  assay,  intact  fish  of  both  sexes 
(fathead  minnow,  Pimephales  promelas, 
or  other  appropriate  species)  are 
simultaneously  subjected  to  an 
increasing  photoperiod/temperature 
regime  and  test  substance  to  determine 
potential  effects  on  maturation  from  the 
regressed  position  (recrudescence).  The 
primary  endpoints  examined  in  the 
assay  include  morphological 
development  of  secondary  sexual 
characteristics,  ovary  and  testis 
development  (weight  increases), 
gonadosomatic  index  (ratio  of  gonadal 
weight  to  body  weight),  final  gamete 
maturation  (ovulation,  spermiation). 
and  induction  of  vitellogenin.  This 
assay  is  sensitive  to  HPG  axis  effects  in 


Federal  Register/Vol.  63,  No.  248/Monday,  December  28,  1998 /Notices 


71553 


addition  to  androgen-  and  estrogen- 
related  activity. 

Having  diverse  taxa  in  Tier  1  may  give 
some  information  on  the  homology  of 
tt  ■  endocrine  system  across  species  and 
likelihood  of  consistent  response  across 
taxa  and  among  organisms  of  the  same 
species  and  when  one  must  be 
cibncemed  about  variability. 
1 8.  Alternative  assays  for  possible 
\<^lusion.  These  assays  are  being 

E'oped  and  validated  (see  Unit  Vl.F. 
s  notice)  and  may  be  acceptable 
sffective  substitutes  for  some  of  the 
a$$ays  in  the  primary  Tier  1  screening 
b^hery  of  recommended  by  EDSTAC. 

j  1.  Placental  aromatase  assay. 
Anomatase  converts  T  to  estradiol.  If  an 
af  say  using  a  male  is  substituted  for  the 
2p|-day  pubertal  female  assay  it  will  be 
n  apessary  to  add  this  assay  to  the 
St  ireening  battery  since  aromatase  is 
p  resent  at  very  low  levels  in  the  testis. 
It  is  present  at  higher  levels  in  the 
ovary,  uterus,  and  placenta.  Hiunan 
p^^cental  aromatase  is  commercially 
available  and  could  be  used  in  vitro  to 
assess  the  effects  of  toxicants  on  this 
eiisyme. 

i.  Modified  rodent  3-day  uterotrophic 
•ay  (Intraperitoneal).  The 
iiktraperitoneal  (ip)  injection  method 
may  enhance  the  sensitivity  of  the 
uterotrophic  assay  and  is  capable  of 
detecting  the  estrogenic  potential  of 
nkethoxychlor,  which  has  been  cited  as 
an  example  of  a  compoimd  not 

Sectable  by  the  sc  route.  This  is  an  in 
o  assay  (O'Conner  et  al.  1996)  for 
rogenic  activity  in  ovx  female  rats.  It 
cap  detect  certain  antiestrogens  with 
nfiixed  activity,  i.e.,  some  agonistic 
aciiyity  (e.g.,  tamoxifen). 

The  rats  are  injected  intraperitoneally 
vr  th  the  test  agent  daily  for  3  days.  The 
f^tnales  are  necropsied  either  6  hours  or 
M  hours  after  the  final  treatment, 
d(  pending  on  the  protocol  employed  by 
til  9  laboratory.  Vaginal  cytology  is 
evaluated  by  vaginal  lavage  to 
determine  whether  the  epithelium  has 
become  comified,  indicative  of  estrus. 
R^sence  of  fluid  in  the  uterine  limien 
isjnoted  and  recorded,  and  the  nvunber 
dr  animals  that  have  fluid  in  the  uterus 
ifjreported.  Fluid  imbibition  (uptake)  is 
ih|dicative  of  estrogenic  potential.  The 
illbrus  is  excised  and  weighed.  It  is  then 
pieserved  in  an  appropriate  fixative  for 
subsequent  histological  evaluation,  if 
nteded.  Subsequent  histological 
evaluation  will  be  triggered  by  an 
equivocal  uterine  weight  or  uterine  fluid 
response  (i.e.,  an  increase  that  is  not 
sjt^tistically  significant).  This  evaluation 
ijtrill  consist  of  a  characterization  of  the 
{jApearance  of  the  uterine  epithelium,  a 
ineasurement  of  uterine  epithelial  cell 
1  i4ight,  and  epithelial  mitotic  index  or 


proliferating  cell  nuclear  antigen 
(PCNA)  immunohistochemistry.  Uterine 
cell  height  and  cell  proliferation  are 
sensitive  indicators  of  estrogenic 
potential. 

iii.  14-Day  intact  adult  male  assay. 
This  in  vivo  assay  is  intended  to  detect 
effects  on  male  reproductive  organs  that 
are  sensitive  to  antiandrogens  and 
agents  that  inhibit  T  synthesis  or  inhibit 
5-alpha-reductase  (Cook  et  al.  1997). 
The  proponents  of  this  assay  believe 
that  the  duration  of  the  assay  is 
sufficient  to  detect  effects  on  thyroid 
gland  activity.  The  rats  are  anatomically 
Intact  and  mature;  therefore,  they  have 
an  intact  HPG  axis,  allowing  an 
assessment  of  the  higher  order 
neiu'oendocrine  control  of  male 
reproductive  function  and  the  thyroid. 
This  assay  coupled  with  the  aromatase 
assay  could  potentially  replace  the 
Hershberger  and  the  pubertal  female 
assays  in  the  recommended  screening 
battery.  Empirical  assessment  of  this 
assay  has  shown  it  to  be  sensitive  to 
agents  that  are  directly  antiandrogenic, 
inhibit  5-alpha-reductase,  inhibit  T 
synthesis,  or  affect  thyroid  function. 
The  sensitivity  of  this  assay,  as  defined 
as  the  ability  to  detect  a  hazard,  may  be 
comparable  to  other  assays  that  have 
been  recommended. 

Yoimg  adult  male  rats  (70-90  days  of 
age)  are  used  in  this  assay.  They  are 
dosed  daily  with  the  test  agent  for  14 
days.  The  recommended  route  of 
administration  is  ip,  which  may,  in 
some  cases,  maximize  the  sensitivity  of 
the  assay.  They  are  necropsied  24  hours 
after  the  final  dose.  Immediately  after 
sacrifice,  one  cauda  epididymis  is 
weighed  and  processed  for  evaluation  of 
sperm  motiUty  and  concentration.  The 
following  organs  are  weighed:  Testes, 
epididymides,  seminal  vesicles,  and 
prostate.  The  following  are  fixed  and 
evaluated  histologically:  One  testis  and 
epididymis  and  the  thyroid.  The 
following  hormones  are  measured  in 
blood  plasma:  T4.  TSH.  LH,  T.  DHT, 
and  estradiol. 

iv.  Rodent  20-day  thyroid/pubertal 
male  assay.  This  assay  (in  conjunction 
with  the  aromatase  assay)  is  another 
candidate  to  replace  the  pubertal  female 
and  Hershberger  assays  in  the  screening 
battery.  The  thyroid/pubertal  male  assay 
detects  androgens  and  antiandrogens  in 
vivo  in  a  single  stage-apical  test. 
"Puberty"  is  measured  in  male  rats  by 
determining  age  at  preputial  separation 
(PPS).  Preputial  separation  and  sex 
accessory  gland  weights  are  sensitive 
endpoints.  However,  a  delay  in  PPS  is 
not  pathognomonic  for  antiandrogens. 
Pubertal  alterations  result  from 
chemicals  that  disrupt  hypothalamic- 
pituitary  function  (Huhtaniemi  et  al. 


1986),  and,  for  this  reason,  additional  in 
vivo  and  in  vitro  tests  are  needed  to 
identify  the  mechanism  of  action 
responsible  for  the  pubertal  alterations. 
For  example,  alterations  of  prolactin, 
growth  hormone,  gonadotrophin  (LH 
and  FSH)  secretion,  or  hypothalamic 
lesions  alter  the  rate  of  pubertal 
maturation  in  weanling  rats.  Sex 
accessory  gland  weights  in  intact-adult 
male  rats  also  can  be  affected  directly  or 
indirectly  by  toxicant  exposure.  The 
HPG  axis  in  an  intact  animal  is  able  to 
compensate  for  the  action  of 
antiandrogens  by  increasing  hormone 
production,  which  counteracts  the  effect 
of  the  antiandrogen  on  the  tract 
(Raynoud  et  al.  1984;  Edgren  1994; 
Hershberger  1953). 

Delays  in  male  puberty  result  from 
exposure  to  both  estrogenic  and 
antiandrogenic  chemicals  including 
methoxychlor  (Gray  et  al.  1989), 
vinclozolin  (Anderson  et  al.  1995b  and 
dichlorodiphenyldich  loroethy lene  (p,p' 
DDE)  (Kelce  et  al.  1995).  Exposing 
weanling  male  rats  to  the 
antiandrogenic  pesticides  p,p'  DDE  or 
vinclozolin  delays  pubertal 
development  in  weanling  male  rats  as 
indicated  by  delayed  PPS  and  increased 
body  weight  (because  they  are  older  and 
larger)  at  puberty.  In  contrast  to  the 
delays  associated  with  exposure  to 
estrogenic  substances,  antiandrogens  do 
not  inhibit  food  consumption  or  retard 
growth  (Anderson  et  al.  1995). 
Antiandrogens  cause  a  delay  in  PPS  and 
affect  a  number  of  endocrine  and 
morphological  parameters  including 
reduced  seminal  vesicle,  ventral 
prostate,  and  epididymal  weights.  It  is 
apparent  that  PPS  is  more  sensitive  than 
are  organ  weights  in  this  assays.  In 
addition,  responses  of  the  HPG  are 
variable.  In  studies  of  vinclozolin, 
increases  in  serum  LH  were  a  sensitive 
response  to  this  antiandrogen,  whereas 
serum  LH  is  not  increased  in  males 
exposed  to  p,p'  DDE  during  puberty 
(Kelce  et  al.  1997).  Furthermore,  a 
systematic  review  of  the  literature 
indicates  that  the  sex  accessory  glands 
of  the  inunature  intact-male  rat  are 
consistently  more  affected  than  in  the 
adult  intact-male  rat. 

Animals  are  dosed  by  gavage 
beginning  1  week  before  puberty  (which 
occurs  at  about  40  days  of  age)  and  PPS 
is  measured.  Androgens  will  accelerate 
and  antiandrogens  and  estrogens  will 
delay  PPS.  The  assay  takes  about  3 
weeks  and  allows  for  comprehensive 
assessment  of  the  entire  endocrine 
system  in  one  study.  The  animals  (10 
per  group,  selected  for  uniform  body 
wei^ts  to  reduce  variance)  are  dosed 
daily,  7  days  a  week,  and  examined 
daily  for  PPS.  Dosing  co^.^r^ues  until  53 
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days  of  age;  the  males  are  then 
necropsied.  The  body,  heart  (thyroid), 
adrenal,  testis,  seminal  vesicle  plus 
coagulating  glands  (with  fluid),  ventral 
prostate,  and  levator  ani  plus 
bulbocavemosus  muscles  (as  a  unit)  are 
weighed.  The  thyroid  is  retained  for 
histopathology  and  serum  is  taken  for 
T4,  T3,  and  TSH.  Testosterone,  LH, 
prolactin,  and  DHT  analyses  are 
optional.  These  endpoints  take  several 
weeks  to  evaluate  and  are  affected  not 
only  by  estrogens  but  by  environmental 
antiandrogens,  drugs  that  affect  the 
hypothalamic-pituitary  axis  (Hostetter 
and  Piacsek  1977;  Ramaley  and  Phares 
1983),  and  by  prenatal  exposure  to 
2,3,78-tetrachlorodibenzo-p-dioxin 
(TCDD)  (Gray  et  al.  1995a;  Bjerke  and 
Peterson  1994)  or  dioxin-like  PCBs 
(Gray  et  al.  1995b).  In  contrast  to  these 
other  mechanisms,  only  peripubertal 
estrogen  administration  accelerates  this 
process  in  the  female  and  delays  it  in 
the  male.  Preputial  separation  in  the 
male  rodent  is  easy  to  measiue  and  this 
is  not  a  terminal  measure  (Korenbrot  et 
al.  1977).  Age  and  weight  at  puberty, 
reproductive  organ  weights,  and  serum 
hormone  levels  can  also  be  measured. 

As  indicated  in  this  unit,  the 
determination  of  the  age  at  "puberty"  in 
the  male  rat  uses  endpoints  that  already 
have  gained  acceptance  in  the 
toxicology  community.  Preputial 
separation  in  the  male  is  a  required 
endpoint  in  the  new  EPA  2-generation 
reproductive  toxicity  test  guideline.  In 
this  regard,  this  assay  would  be  easy  to 
implement  because  Uiese  endpoints 
have  been  standardized  and  validated 
and  PPS  data  are  currently  being 
collected  under  Good  Laboratory 
Practice  (GLP)  conditions  in  most 
toxicology  laboratories.  In.  addition,  PPS 
data  are  reported  in  many  recently 
published  developmental  reproduction 
studies  (i.e.,  see  studies  from  R.E. 
Peterson's.  J.  Ashby's,  R.  Chapin's,  and 
L.E.  Gray's  laboratories  on  dioxins, 
PCBs,  antiandrogens,  and 
xenoestrogens). 

4.  Selection  of  doses  in  screening 
assays.  All  in  vitro  screening  assays 
(including  the  steroidogenesis  assay) 
will  involve  multiple-dose  levels, 
whether  performed  by  HTPS  or  bench 
level  methods,  so  a  dose-response  curve 
and  assessment  of  relative  potencies  can 
be  developed.  EDSTAC  recommended 
that  in  vivo  screening  assays  be 
conducted  at  a  single-dose  level  to  save 
testing  resources.  In  comments  on  the 
draft  EDSTAC  Report  the  SAB/SAP 
raised  concern  that  relying  on  a  single- 
dose  level  might  give  false  negative 
results.  EPA  beUeves  this  question  can 
be  resolved  in  the  standardization  and 
validation  program.  EPA  will  require 


one-,  two-,  or  three-dose  levels  for  in 
vivo  screens  depending  upon  the  results 
of  the  standardization  and  validation 
program.  Information  to  assist  in 
selecting  the  doses  in  the  in  vivo  screens 
includes: 

i.  Prior  information,  such  as  that 
available  during  the  priority-setting 
phase. 

ii.  Results  from  the  HTPS  (or  its 
equivalent  bench-level  assays). 

iii.  Results  from  range-finding  studies, 
utilized  forTlS  dose  selection. 

Results  from  the  HTPS  (or  its 
equivalent)  will  provide  potency 
information  (i.e.,  EC  50)  relative  to  a 
positive  control  such  as  17-beta 
estradiol  (E2),  diethylstilbestrol  (DES). 
or  T  for  those  chemical  substances  or 
mixtures  which  bind  to  the  estrogen  or 
androgen  receptors.  Information  on  the 
in  vitro  effective  doses  of  E2.  DES,  or  T, 
can  be  used  to  set  the  dose  level(s), 
based  on  the  validation  process,  for  the 
in  vivo  Tier  1  screening  assays  for  these 
chemical  substances  or  mixtures. 

It  may  be  more  cost  effective  to 
conduct  the  shortest  of  the  in  vivb 
screening  assays  at  several  doses 
without  the  intermediate  step  of  a  range 
finding  study  since  repeating  the  study 
at  different  doses  in  the  event  that 
inappropriate  doses  are  used  would  be 
relatively  inexpensive.  A  range-finding 
study  can  be  performed  at  multiple  dose 
levels  (at  least  five)  with  a  few  animals 
per  dose  level  and  a  limited  number  of 
relevant  endpoints.  In  general,  range- 
finding  studies  should  meet  the 
following  guidelines: 

i.  Use  oithe  same  species  strain. 
sex(es).  and  age  in  the  assay  for  which 
it  is  being  performed  (principal  study). 

ii.  Use  of  the  same  route  of 
administration,  vehicle,  and  duration  of 
dosing  as  in  the  principal  study. 

iii.  Use  of  multiple  dose  levels;  the 
number  of  dose  levels  %vill  depend  on 
the  availability  and  extent  of  prior 
information. 

iv.  Use  of  multiple  animals  per  dose 
level  which  may  be  fewer  than  the 
number  used  per  group  in  the  assay. 

V.  Use  of  relevant  endpoints,  which 
may  be  more  limited  than  those  in  the 
main  assay;  for  example,  the  range- 
finding  study  for  the  uterotrophic  assay 
may  employ  only  body  weights  and 
uterine  wet  wei^t,  while  the  full 
screening  assay  may  also  evaluate 
uterine  gland  height,  serum  hormone 
levels,  and/or  vaginal  comification,  etc. 

vi.  Use  of  comparable  animals,  e.g., 
ovarectomized  females  for  the 
uterotrophic  range-finding  study  or 
castrated  males  for  the  Hershberger 
range-finding  assay.  However,  there  may 
be  circumstances  under  which 
exceptions  occur,  e.g.,  use  of  intact 


males  in  the  range-finding  study  for  the 
Hershberger  assay  to  define  doses 
producing  systemic  toxicity  and  any 
effects  on  the  reproductive  system  as  a 
first  pass  approximation. 

vii.  Use  oi  more  than  one  range- 
finding  study  if  the  initial  version  does 
not  identify  the  dose  level(s)  to  be  used 
in  the  specific  Tier  1  screening  assay  if 
necessary  by  extrapolation  or 
interpolation. 

The  doses  to  be  selected  for  the  in 
vivo  assays  should  not  result  in 
excessive  systemic  toxicity,  but  should 
result  in  effects  useful  for  detection  of 
potential  EAT  disruption.  However,  no- 
dose level  higher  than  one  gram/ 
kilogram  body  weight/day  (i.e.,  a 
"limit"  dose)  should  be  utilized.  The 
rationale  for  selection  of  dose  levels  for 
each  range-finding  study,  all  of  the 
results  for  such  studies,  and  the  logic 
employed  to  select  the  dose  level(s)  for 
the  principal  study  should  be  included 
in  the  submission  of  study  results  for 
evaluation  by  the  Agency  as  to  the 
appropriateness  of  the  study  design, 
conduct,  and  conclusions. 

B.  Tier  2  Testing 

The  purpose  of  Tier  2  testing  is  to 
characterize  the  likelihood,  nature,  and 
dose-response  relationship  of  the 
endocrine  disruption  of  EAT  in  humans, 
fish,  and  wildUfe.  To  hilfiU  this 
purpose,  the  tests  are  longer-term 
studies  designed  to  encompass  critical 
life  stages  and  processes,  a  broad  range 
of  doses,  and  administration  of  the 
chemical  substance  by  a  relevant  route 
of  exposure,  to  identify  a  more 
comprehensive  profile  of  biological 
consequences  of  chemical  exposure  and 
relate  such  results  to  the  dose  or 
exposure  which  caused  them.  Dose 
selection,  specifically  the  use  of 
environmentally  relevent  low  doses  for 
endocrine  disrupter  testing,  has  not 
been  conclusively  resolved.  The  EPA 
will  continue  its  collaborations  with 
other  Federal  agencies,  industry,  and 
environmental  and  public  health 
organizations  regarding  low-dose 
research  projects  to  resolve  outstanding 
scientific  questions.  Effects  associated 
with  endocrine  disruption  may  be  latent 
and  not  manifested  until  later  in  life  or 
may  not  appear  imtil  the  reproductive 
period  is  reached.  Unless  a  rationale 
exists  to  limit  the  test  to  1  generation, . 
tests  for  endocrine  disruption  will 
usually  encompass  2  generations 
including  effects  on  fertility  and  mating, 
embryonic  development,  sensitive 
neonatal  growth  and  development,  and 
transformation  from  the  juvenile  fife 
stage  to  sexual  maturity. 

Ine  outcome  of  Tier  2  is  designed  to 
be  conclusive  in  relation  to  the  outcome 
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o|irier  1  and  any  other  prior 
iniormation.  Thus,  a  negative  outcome 
in  Tier  2  will  supersede  a  positive 
outcome  in  Tier  1.  Furthermore,  each 
full  test  in  Tier  2  has  been  designed  to 
include  those  endpoints  that  will  allow 
a  definitive  conclusion  as  to  whether  or 
not  the  tested  chemical  substance  or 
n^^xture  is  or  is  not  an  endocrine 
disruptor  for  EAT  in  that  species/taxa. 
Conducting  all  five  tests  in  the  Tier  2 
testing  battery  would  provide  a  more 
comprehensive  profile  of  the  effects  a 
c^iemical  substance  or  mixture  could 
iiiduce  via  EAT  disruption  mode(s)/ 
mftchanism(s)  of  action  than  would  be 
the  case  if  only  a  subset  of  tests  or  less 
comprehensive  tests  were  performed. 
Cbnsiderations  for  determining  whether 
th^  full  battery  of  comprehensive  tests 
should  be  implemented  include  an 
utlderstanding  of  mechanisms  of  action, 
enVinxunental  fate  and  transport, 
persistence,  potential  for 
bioaccvunulation,  and  potential 
ex(>osure.  EPA  plans  to  require  that  all 
t^^ts  be  performed  in  Tier  2  with  all 
etijdpoints,  imless  compelling 
iiiformation  is  presented  to  show  why 
tQ$ting  should  be  limited. 

^  spite  the  design  of  Tier  2  to  be  as 
djaifinitive  as  possible,  there  will  always 
situations  in  which  ambiguous 
ults  are  obtained.  In  some  of  these 
cases  a  weight  of  evidence  approach 
using  Tier  1  and  Tier  2  data  together 
may  resolve  the  ambiguity.  In  others,  it 
n|ay  be  necessary  to  conduct  additional 
s|M9cial  studies  or  to  repeat  a  test  to 
n  »solve  the  data  interpretation  issues. 

11.  Tier  2  tests.  EPA  is  proposing  that 
tli^  Tier  2  test  battery  include  the 
following  tests:  2-Generation 
MWmalian  Reproductive  Toxicity 
S^iidy,  Avian  Reproduction,  Fish 
Rjqproduction,  Amphibian  Reproduction 
aiid  Developmental  Toxicity,  and 
hivertebrate  Reproduction. 

Except  for  the  amphibian 
reproduction  and  developmental 
toxicity  study,  these  tests  are  routinely 
pieirformed  for  pesticides  with 
widespread  outdoor  exposures  that  sue 
expected  to  affect  reproduction. 
Modifications  to  each  may  be  necessary 
to  enhance  the  ability  to  detect 
epdocrine-related  effects.  The 

aphibian  test,  though  not 
ndardized,  is  important  because  of 
:  extensive  fundamental  knowledge 
baise  on  amphibian  development  and  the 
realization  that  amphibians  may  serve 
as  key  indicators  of  the  health  of  the 
ehvironment. 

There  is  utility  in  considering  the 
results  of  the  entire  battery  when 
assessing  human  risk.  For  instance,  if 
the  results  from  different  taxa  produce 
similar  results,  one  can  feel  more 


confident  that  the  results  are  generally 
applicable  to  humans.  If  the  results  are 
widely  divergent,  either  qualitatively  or 
quantitatively,  it  indicates  greater 
biological  variability  and  perhaps 
additional  caution  in  conducting  a 
hazard  assessment. 

i.  Mammalian  reproductive  toxicity. 
The  2-generation  reproductive  toxicity 
study  in  rats  (40  CFR  799.9380;  OPPTS 
GuideUne  870.3800;  OECD  Guideline 
No.  416. 1983;  FIFRA,  Subdivision  F, 
Guidelines  83-4)  is  designed  to  evaluate 
comprehensively  the  effects  of  a 
chemical  on  gonadal  function,  estrous 
cycles,  mating  behavior,  fertilization, 
implantation,  pregnancy,  parturition, 
lactation,  weaning,  and  the  o&pring's 
ability  to  achieve  adulthood  and 
successfully  reproduce,  through  2 
generations,  one  litter  per  generaticMi. 
While  administration  is  usually  oral 
(dosed  feed,  dosed  water,  or  gavage). 
other  routes  are  acceptable  if  justified 
(e.g.,  inhalation).  In  addition,  the  study 
also  provides  information  about 
neonatal  survival,  growth,  development, 
and  preliminary  data  on  possible 
teratogenesis. 

In  the  existing  2-generation 
reproductive  toxicity  test,  a  minimum  of 
three-treatment  levels  and  a  concurrent 
control  group  are  required.  At  least  20 
males  and  sufficient  females  to  produce 
20  pregnant  females  must  be  used  in 
each  group  as  prescribed  in  this  current 
guideline.  The  highest  dose  must  induce 
toxicity  (or  meet  the  limit  dose 
requirement)  but  not  exceed  10% 
mortality.  In  this  study,  potential 
hormonal  effects  can  be  detected 
through  behavioral  changes,  ability  to 
become  pregnant,  duration  of  gestation, 
signs  of  difficult  or  prolonged 
parturition,  apparent  sex  ratio  (as 
ascertained  by  anogenital  distances)  of 
the  offspring,  feminization  or 
masculinization  of  offspring,  number  of 
pups,  stillbirths,  gross  pathology  and 
histopathology  of  the  vagina,  uterus, 
ovaries,  testis,  epididymis,  seminal 
vesicles,  prostate,  and  any  other 
identified  target  organs. 

Table  2  provides  a  summary  of  the 
endpoints  evaluated  within  the 
homework  of  the  experimental  design  of 
the  updated  2-generation  reproductive 
toxicity  test  (and  some  recommended 
additional  endpoints  for  validation  and 
inclusion  to  cover  EAT  concerns).  These 
endpoints  are  comprehensive  and  cover 
every  phase  of  reproduction  and 
development.  Tests  that  measure  only  a 
single  dimension  or  component  of 
hormonal  activity,  (e.g.,  in  vitro  or  short- 
term  assays)  provide  supplementary 
and/or  mechanistic  information  cannot 
provide  the  breadth  of  information  that 
is  critical  for  risk  assessment. 


Additionally,  in  this  study  type, 
hormonally  induced  effects  such  as 
abortion,  resorption,  or  premature 
delivery  as  well  as  abnormalities  and 
anomalies  such  as  masculinization  of 
the  female  offspring  or  feminization  of 
male  offspring,  can  be  detected. 
Substances  such  as  the  phytoestrogen, 
coumesterol,  and  the  antiandrogen 
cyproterone  acetate,  which  possess  the 
potential  to  alter  normal  sexual 
differentiation,  were  similarly  detected 
in  this  study  test  system  (i.e.,  1982 
Guideline). 

Table  2  ccmtains  two  types  of  Usts: 
First,  those  endpoints  required  in 
current  EPA  harmonized  1998  test 
guidelines;  second,  additional 
endpoints  recommended  by  EDSTAC 
for  validation  and  inclusion  in  both  the    . 
recommended  2-generation  test,  as  well 
as  the  alternative  mammaUan  tests 
discussed  in  Unit  V.B.3.  of  this  notice. 
These  additional  endpoints  will  detect 
EAT  effects. 

The  default  assumption  is  that  all  of 
these  endpoints  Would  be  evaluated 
unless  the  conditions  which  are  set 
forth  in  the  guidelines  for  determining 
the  selection  of  endpoints  are  met. 

Table  2.— MuumalUn  Tisr  2  Test 
EndpoinU 

Current  Guideline  Endpoints  Sensitive  to 
Estrogens/Antiestrogens 

sexual  differentiation 

gonad  development  (size,  morphology. 

weight)  i  accessory  sex  organ  (ASO) 

development 

ASO  weight  1  fluid;  histology 

sexual  development  and  maturation: 

Acquisition  of  vaginal  patency  (VP),  PPS 

fertility 

fecundity 

time  to  mating 

mating  and  sexual  behavior 

ovulation  ~^ 

estrous  cyclicity 

gestation  length 

abertion 

premature  delivery 

dystocia 

spermatogenesis 

epididymal  spenn  numbers  and  morphology; 

testicular  spermatid  head  counts;  daily  sperm 

production  (DSP);  efficiency  of  DSP 

gross  and  histopathology  of  reproductive 

tissues 

anomalies  of  the  genital  tract 

viability  of  the  conceptus  in  utero  (prenatal 

demise) 

survival  and  growth  of  offspring 

maternal  lactational  behaviors  (e.g.,  nursing, 

pup  retrieval,  etc.) 

Current  Guideline  Endpoints  Sensitive  to 
Androgens/ Antiandrogens 

altered  apparent  sex  ratio  (based  on  AGD) 

malformations  of  the  urogenital  system 

altered  sexual  behavior 

changes  in  testis  and  ASO  weights 

effects  on  sperm  numbers,  morphology,  etc. 

retained  nipples  in  male  offspring 
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altered  AGD  (now  triggered  from  PPSA^) 

reproductive  development;  PPS/VP  (puberty) 

male  fertility 

agenesis  of  prostate 

changes  in  androgen-dependent  tissues  in 

pups  and  adults  (not  limited  to  sex  accessory 

glands) 

Recommended  Additional  Estrogen/ 
Androgen  Endpoints  for  Validation  and 
Inclusion 

ASO  function  (secretory  products) 

sexual  development  and  maturation  (nipple 

development  and  retention) 

androgen  and  estrogen  levels 

LH  and  FSH  levels 

testis  descent 

Current  Guideline  Endpoints  Sensitive  to 
Thyroid  Hormone 

Agonists/ Antagonists  (general) 

growth,  body  weight 

food  consumption,  food  efficiency 

developmental  abnormalities 

perinatal  mortality 

testis  size  and  DSP 

VP;  PPS 

Recommended  Additional  Thyroid 
Endpoints  for  Validation  and  Inclusion 

neurobehavioral  deficits  (see  developmental 

landmarks  in  this  unit) 

TSH,  T4,  thyroid  weight  and  histology  (e.g., 

goiter) 

developmental  landmarks: 

prewean  includes  pinna  detachment,  surface 

righting  reflex,  eye  opening,  acquisition  of 

auditory  startle,  negative  geotaxis,  mid-air 

righting  reflex,  motor  activity  on  PND  13,  21, 

etc. 

postwean  includes  motor  activity  PND  21 

and  fKwtpuberty  ages  (sex  difference); 

learning  and  memory  PND  60 — active 

avoidance/water  maze 

brain  weight  (absolute),  whole  and 

cerebellum 

brain  histology 

ii.  Avian  reproduction  test.  While 
birds  are  not  included  as  subjects  in  the 
Tier  1  screening  battery,  it  is  important 
to  evaluate  the  eHiects  of  exposure  of 
birds  to  chemical  substances  or 
mixtures  with  endocrine  activity. 

EPA  is  planning  to  modify  its  Avian 
Reproduction  Test  guidehne  (OPPTS 
GuideUnes  850.2300)  for  use  in  the 
endocrine  disruptor  testing  program. 
The  modification  include:  The 
additional  endpoints  presented  in  this 
unit  to  make  the  test  more  sensitive  to 
chemical  substances  or  mixtures  with 
endocrine  activity.  Table  3  provides  a 
summary  of  the  endpoints  evaluated 
within  the  framework  of  the  Avian 
Reproduction  Test  (and  recommended 
additional  endpoints  for  validation  and 
inclusion  to  cover  EAT  concerns).  Two 
important  extensions  of  this  guideline 
include  modification  and 
standardization  of  the  husbandry  and 
dosing  of  the  offspring  from  EPA's 
Avian  Reproduction  Test  guidelines 
(OPPTS  Guidelines  850.2300)  to  create 


a  2-generation  avian  reproduction  test 
and  evaluation  of  an  additional 
exposure  pathway  (i.e.,  direct  topical 
exposure,  which  is  common  in  the  wild, 
by  dipping  eggs).  The  extensions  to  the 
guideline  are  outlined  in  Appendix  Q  in 
the  EDSTAC  Final  Report  (EDSTAC, 
1998). 

In  the  current  Avian  Reproduction 
Test  guidelines,  two  species  are 
commonly  used,  mallards  and  northern 
bobwhite.  Exposure  of  adults  begins 
prior  to  the  onset  of  maturation  and  egg 
laying  and  continues  through  the  egg- 
laying  period;  their  offspring  are 
exposed,  in  early  development,  by 
material  deposited  into  the  egg  yolk  by 
the  females.  These  offspring  can  be  used 
efficiently  to  test  for  the  effects  of 
chemical  substances  or  mixtures  on 
avian  development.  There  are  several 
endpoints  currently  required  (see 
OPPTS  Guidelines  850.2300(c)(2))  that 
are  particularly  relevant  to  disruption  of 
endocrine  activity,  including:  Eggs  laid, 
cracked  eggs,  eggshell  thickness,  viable 
einbryos,  and  chicks  surviving  to  14 
days.  EPA  is  extending  the  guidefines  to 
require:  Additional  measurements  of 
circulating  steroid  titers,  thyroid 
hormones,  major  organ  (including  brain) 
weights,  gland  weights,  bone 
development,  leg  and  wing  bone 
lengths,  and  ratios  of  organ  weights  to 
bone  measurements;  skeletal  x-rays; 
histopathology;  functional  tests;  and 
assessment  of  reproductive  capability  of 
offspring  (Baxter  et  al.  1969;  Bellabarba 
et  al.  1988;  Dahlgren  and  Under  1971; 
Emlen  1963;  Cruickhank  and  Sim  1986; 
Fleming  et  al.  1985a;  Fleming  et  al. 
1985b;  Fox  1976;  Fox  et  al.  1978; 
Freeman  and  Vince  1974;  Hoffinan  and 
Eastin  1981;  Hoffinan  and  Albers  1984; 
Hoffinan  1990;  Hoffinan  et  al.  1993; 
Hofhnan  et  al.  1996;  Jefferies  and 
Parslow  1976;  Kubiak  et  al.  1989; 
Maguire  and  Williams  1987;  Martin 
1990;  Martin  and  Solomon  1991; 
McArthur  et  al.  1983;  McNabb  1988; 
Moccia  et  al.  1986;  Rattner  et  al.  1982; 
Rattner  et  al.  1987;  Summer  et  al.  1996; 
Tori  and  Mayer  1981). 

Table  3. — Avian  Reproduction  Test 
Endpoints 

Current  Guideline  Endpoints  Sensitive  to 
Estrogens/ Antiestrogens,  Androgens/ 
Antiandrogens,  and/or  HPG  Axis 

egg  production 
eggs  cracked 
viable  embryos  (fertility) 
eggshell  thickness 
fertilization  success 
live  18-day  embryos 
hatchabiiity 
14-day-old  survivors 

Recommended  Additional  Endpoints  for 
Validation  and  Inclusion 


sex  ratio 

major  organ  (including  brain)  weights 

gland  weights 

histopathology 

plasma  steroid  concentrations 

neurobehavioral  test  (e.g.,  nest  attentiveness) 

Current  Guideline  Endpoints  Sensitive  to 
Thyroid  Hormone  Agonists/Antagonists 

body  weight  of  adults 
food  consumption  of  adults 
body  weight  of  14-day-old  survivors 
developmental  abnormalities 

Recommended  Additional  Endpoints  for 
Validation  and  Inclusion 

plasma  T3/T4 

thyroid  histology 

bone  development  (skeletal  x-ray) 

ratio  of  organ  weights  to  bone  measurements 

neurot>ehavioral  test  (cliff  test) 

cold  stress  test 

iii.  Fish  reproduction  test.  Fish  are  the 
most  diverse  of  all  vertebrates. 
Reproductive  strategies  extend  from 
oviparity,  to  ovoviviparity,  to  true 
viviparity.  The  consequences  of  an 
endocrine  disruptor  may  be  quite' 
different  across  the  many  families  of 
fishes.  As  a  first  step  though,  EPA  plans 
to  require  use  of  fathead  minnows,  or  in 
special  cases,  sheepshead  minnows  in 
the  Fish  Life  Cycle  Test.  The  Fish  Life 
Cycle  Test  consists  of  continuous 
exposure  from  fertilization  through 
development,  maturation,  and 
reproduction,  and  early  development  of 
offspring  with  a  test  duration  of  up  to 
300  days.  EPA  also  anticipates  use  of 
the  fathead  minnow  in  the  Tier  1  fish 
gonadal  recrudescence  assay,  and  as 
such,  the  relevance  of  any  activity 
detected  in  the  screening  assay  would 
be  evaluated.  If  exposure  to  a  particular 
chemical  substance  or  mixture  is 
predominantly  estuarine  or  marine,  EPA 
may  require  use  of  the  estuarine 
sheepshead  minnow  [Cyprinodon 
variegatui)  in  the  test.  However,  EPA 
will  permit  flexibility  to  species 
selection  with  appropriate  justification 
as  to  species  choice  by  the  test  sponsor. 

The  Fish  Life  Cycle  Test  (OPPTS 
850.1500)  follows  procedures  outlined 
in  (Benoit  1981)  for  the  fathead  miimow 
and  (Hansen  et  al.  1978)  for  the 
sheepshead  minnow.  In  general,  the  test 
begins  with  200  embryos  distributed 
among  eight  incubation  cups  in  each 
treatment  group.  When  hatching  is 
completed,  the  number  of  larvae  are 
reduced  to  25  individuals,  if  available, 
which  are  released  to  each  of  four 
replicate  larval  growth  chambers.  Four 
weeks  following  their  release  into  the 
larval  growth  chambers,  the  number  of 
juvenile  fish  are  reduced  again  and  25 
individuals,  if  available,  distributed  to 
each  of  two  replicate  adult  test 
chambers.  When  fish  reach  sexual 
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maturity,  fish  are  separated  into 
spajwning  groups  (pairs  or  one  male/two 
feiaales)  with  a  minimum  of  eight 
breeding  females.  Remaining  adults  will 
be  maintained  in  the  tank  but  will  be 
segregated  from  the  spawning  groups. 
Adults  will  be  allowed  to  reproduce,  at 
wiU,  until  the  300th  day  of  exposure. 
A^matively.  the  test  may  be  continued 

S300  days  until  1  week  passes  in 
b  no  eggs  from  any  group  have 
laid.  The  embryos  and  fish  are 
exl^osed  to  a  geometric  series  of  at  least 
fiyik  test  concentrations,  a  negative 
(dilution  water)  control,  and,  if 
necessary,  a  solvent  control 

Assessment  of  effects  on  offspring  of 
the  parental  group  (first  filial  or  Fl 
generation)  will  be  made  by  collecting 
two  groups  of  50  embryos  from  each 
experimental  group  and  incubating 
those  embryos.  When  embryos  hatch, 
the  number  of  larvae  hatched  from  each 
group  will  be  impartially  reduced  to  25, 
if  available,  and  released  into  the  larval 
gr(]|wth  chambers.  After  4  weeks  of 
exttosure,  lengths,  and  weights  of 
surviving  individuals  will  be  recorded. 

Observations  are  made  of  the  effects 
of  the  test  substance  on  embryo 
hatbhing  success,  larvae-juvenile-adult 
sui^dval,  growth  of  parental  and  Fl 
generation,  and  reproduction  of  the 
ad«lts.  Table  4  provides  a  simunary  of 
the  endpoints  evaluated  within  the 
frainework  of  the  Fish  Life  Cycle  Test 
(and  recommended  additional 
ed^points  for  validation  and  inclusion 
to|  taver  EAT  concerns). 

iuble  4.-^ish  leproductioa  Test 
Eii4i>oiiils 

Cutrent  Guideline  Endpoints  Sensitive  to 
EmtgBns/Antxstrogens,  Androgens/ 
Akhandrogens,  andfor  HPG  Axis 

vifpility  of  embryos 
tiittB  to  hatch 
spawning  frequency 
egg;  production 
fettilization  success 

Reeommended  Additional  Endpoints  for 
Vahdation  and  Inclusion 

seictial  differentiation  (tubercle  formation, 

gciiadal  histology) 

se);|ratio 

goUadosomatic  index 

gamete  matiuation  (production,  final  oocyte 

maturation,  sperm  motility  test,  etc) 

vitellogenin 

pl^ma  steroid  concentrations 

j/ii*itro gonadal  steroidogenesis 

Ot^rent  Guideline  Endpoints  Sensitive  to 
TIfjfToid  Hormone  Agonists/Antagonists 

growth,  length,  and  body  weight 
developmental  abnonnalities 

Reaommended  Additional  Endpoints  for 
Vahdation  and  Inclusion 

plfa^ma  T3/T4 

th  I  toid  histopathology 


bone  development  (skeletal  x-ray) 
ration  of  oigan  weights  to  bone 
measurements 

neuiobehavioral  test  (cliff  test] 
cold  stress  test 

iv.  Invertebrate  reproduction  test. 
Although  invertebrates  do  not  generate 
EAT,  EPA  plans,  through  use  of  this 
test,  to  examine  in  more  depth 
invertebrate  hormones  that  are 
functionally  equivalent  to  EAT.  The 
species  of  dioice  would  be  mysids  or 
daphnia. 

Although  neither  the  daphnia  nor  the 
mysid  chronic  test  was  designed  to 
examine  endocrine-specific  endpoints, 
both  species  are  crustaceans  and 
therefore  share  common  physiology. 
Ecdysone  is  a  steroid  hormone  that 
regulates  growth  and  molting  in 
arthropods,  and  exhibits  some 
functional  and  structural  similarities  to 
estrogen.  The  central  role  of  ecdysone 
makes  it  an  attractive  candidate  for 
examining  endocrine  effects  in 
invertebrates;  however,  other 
possibilities  also  exist.  Morphogeneth: 
and  reproductive  development  of 
arthropods  is  controlled  in  part  by 
juvenile  hormone  (JH).  Methyl 
famesoate  is  a  JH  like  compound  that 
may  play  a  role  in  reproduction  and 
development  (Borstet  et  al.  1987;  Laufer 
et  al.  1987a.b). 

Invertebrate  hormones  are  beyond  the 
immediate  scope  of  the  EDSTAC  which 
has  focused  on  the  vertebrate  EAT. 
Nevertheless,  invertebrate  hormones 
that  are  functionally  equivalent  to  EAT 
need  to  be  examined  in  more  depth. 
More  importantly,  chemicals  that  affect 
these  vertebrate  hormones  may  also 
affect  invertebrate  hormones  resulting  in 
altered  reproduction,  development,  and 
growth. 

Chemicals  wdth  estrogenic  properties 
are  reported  to  have  altered  normal 
function  of  ecdysone  systems  (Mortimer 
1993. 1994. 1995a.  1995b;  Chu  et  al. 
1997).  Satyanarayana  et  al.  1994  showed 
stimulation  of  vitellogenin  in  insect 
prepupae  and  pupae  by  methoprene,  a 
JH  mimic  with  retinoid  properties. 
Whether  vitellogenin  production  is 
controlled  through  either  an  estrogen 
receptor  or  an  alternative  mechanism  is 
not  crucial  for  obtaining  test  results  that 
show  alteration  occurs. 

Therefore,  the  mysid  shrimp  chronic 
life  cycle  test  (OPPTS  850.1350)  may  be 
adapted  to  determine  whether 
chemicals  that  affect  hormonal  activity 
in  vertebrates  also  affect  arthropods. 
Once  adapted  to  include  reproductive 
and  developmental  endpoints  relevant 
to  the  EDSP,  the  test  could  be  a  useful 
component  in  screening  and  testing. 

The  other  common  invertebrate 
bioassay,  one  using  the  water  flea. 


daphnia.  is  used  internationally  (OECD 
Guideline  No.  202).  It  incorporates  life 
cycle  assessment  and  reproductive  and 
developmental  endpoints.  albeit  applied 
quite  differently  in  this  group  of 
animals.  Reproduction  is  usually 
parthenogenic  in  the  laboratory  in  these 
animals,  Umiting  the  applicabiUty  to 
endpoints  identified  in  this  report.  The 
particular  aspect  of  this  system  is  that 
the  daphnia  is  sensitive  to  estrogenic 
compounds  (Baldwin  et  al.  1995; 
Baldwin  et  al.  1997;  Shurin  and  Dodson 
1997).  and  possesses  receptors  for  T. 
making  the  system  sensitive  to  another 
vertebrate  hormone.  Again,  this  bioassay 
would  have  to  be  adapted  for  the 
endpoints  and  processes  of  interest  in 
the  EDSP  as  a  protocol  for  including 
invertebrate  species  in  the  endpoints 
addressed  by  the  EDSP  screening  and 
testing  batteries.  Other  invertebrates, 
such  as  molluscs,  crayfishes,  and 
echinoderms,  do  have  EAT,  but  again 
relevant  standardized  tests  for 
evaluating  the  consequences  of 
interfering  with  these  systems  are  not 
currently  available.  It  is  simply  not 
known  whether  one  (mysid)  or  two 
(mysid  and  daphnia)  Tier  2  tests  will 
provide  sufficiently  valid  information 
for  other  invertebrate  groups  not  tested. 
This  is  a  source  of  uncertainty, 
potentially  leading  to  Type  D  errors  of 
unknown  magnitude.  These  issues  will 
be  addressed  during  the  development 
and  validation  of  this  assay. 

V.  Amphibian  development  and 
reproduction.  A  definitive  amphibian 
test,  which  exposes  larvae  through 
metamorphosis  and  reproduction,  is 
important  to  evaluate  the  consequences 
of  endocrine  disruption  in 
poikilothermic  oviparous  vertebrate 
distinct  from  fishes.  A  rich  literatiue  on 
metamorphosis,  growth,  and 
reproduction  exists  for  frogs.  No 
established  method  has  been  identified 
which  is  suitably  comprehensive  to 
serve  as  a  Tier  2  test  at  this  time  but  a 
promising  method  is  imder 
development  by  EPA. 

2.  Alternative  test  procedures — i. 
Alternative  Mammalian  Reproduction 
Test  (AMRT).  One  alternative  to  the  2- 
generation  test  procedure  in  Unit 
V.B.I. i.  of  this  notice  is  the  AMRT.  The 
objectives  of  this  test  are  to  describe  the 
consequences  of  in  utero  and/or 
lactational  exposure  on  reproduction 
and  development  from  compounds  that 
displayed  EAT  activity  in  the  Tier  1 
screens.  If  validated,  this  test  may  be 
used,  under  certain  defined 
circumstances,  instead  of  the 
recommended  2-generation 
reproductive  toxicity  test  (TSCA 
guidelines,  1997)  in  Tier  2  tests.  In  this 
regard,  the  test  will  be  conducted  with 


at  least  three  treatment  groups  plus  a 
control  and  include  endpoints  sensitive 
to  chemicals  that  alter  development  via 
EAT  activities.  As  with  the  2-generation 
mammalian  reproductive  toxicity  study, 
the  default  assumption  is  that  all  of  the 
endpoints  would  be  evaluated  in  the 
AMRT,  imless  the  conditions  set  forth 
in  the  guidelines  for  determining  the 
selection  of  endpoints  are  met. 

The  AMRT  involves  exposure  of 
maternal  rats  (designated  FO  generation) 
from  gestational  day  6  (time  of 
implantation),  through  parturition 
(birth),  and  through  the  lactation  period 
until  weaning  of  offspring  (designated 
Fl  generation)  on  post-natal  day  21.  Fl 
offspring  (both  sexes)  are  retained  after 
weaning  with  no  exposures  for  10  weeks 
and  then  mated  within  groups.  Fl  males 
are  necropsied  after  the  mating.  Fl 
females  and  their  Utters  (designated  the 
F2  generation)  are  retained  until  the  F2 
generation  is  weaned.  FO  females  (and  a 
subset  of  Fl  weanlings)  are  necropsied 
with  organ  weights  and  possible 
histopathology.  Fl  animals  are 
evaluated  for  reproductive  development 
(VP,  PFS),  estrous  cyclicity,  and,  at 
necropsy,  for  organ  weights,  possible 
histopathology,  andrological 
assessments,  and  T3/T4  (with  TSH 
triggered).  F2  weanlings  are  counted, 
sexed,  weighed,  examined  externally, 
and  discarded. 

The  AMRT  differs  from  the 
"standard"  2-generation  study  design  in 
that  it: 

a.  Does  not  include  exposures  prior  to 
mating,  during  mating,  or  during  the 
early  pre-implantation  stage  of 
pregnancy  in  the  dams. 

b.  Does  not  include  exposures  to 
parental  males. 

c.  Does  not  include  direct  exposure  to 
the  postweanling  offspring;  potential 
exposure  is  limited  to  in  utero 
transplacental  and/or  lactational  routes. 

The  AMRT  differs  from  the  1- 
generation  test  (see  Unit  V.B.2.ii.  of  this 
notice)  in  that  its  study  design  provides 
for: 

a.  Exposure  to  the  FO  dam  only  from 
gestational  day  6  through  weaning  of  the 
Fl  ofiispring  on  post-natal  day  21. 

b.  No  exposure  to  parental  males. 

c.  Mating  of  the  Fl  animals  (who  have 
not  been  directly  exposed)  to  produce 
F2  ofiispring. 

d.  Following  the  F2  offspring  to 
weaning  (post-natal  day  21). 

ii.  1-Generation  reproduction  toxicity 
test.  A  second  alternative  to  the 
standard  2-generation  reproductive 
toxicity  test  is  a  1 -generation 
reproductive  toxicity  test,  which  has 
been  used  in  rats  and  mice.  The  1- 
generation  reproductive  toxicity  test  has 
been  used  as  a  range-finding  study  prior 


to  performance  of  a  guideline  2- 
generation  (or  more)  study  for  the  last 
10  years  under  EPA  (TSCA/HFRA) 
CLPs;  the  design  is  similar  to  that  used 
by  Sharpe  et  al.  1996.  This  is  a 
shortened,  scaled-down  version  of  the 
new  draft  OPPTS  and  Final  TSCA 
guidelines  for  reproductive  toxicity 
testing.  As  with  the  2-generation 
mammalian  reproductive  toxicity  study, 
the  default  assumption  is  that  all  of  the 
endpoints  would  be  evaluated  in  the  1- 
generation  test,  unless  the  conditions  set 
forth  in  the  guidelines  for  determining 
the  selection  of  endpoints  are  met. 

The  1 -generation  test  is  a  less 
comprehensive  evaluation  of  functional 
reproductive  development  than  the 
AMRT  (since  it  does  not  follow  Fl 
animals  through  production  of  F2 
offspring),  but  it  has  the  advantage  of 
assessing  post-natal  development  and 
adult  reproductive  capacity  after  in 
utero  lactational  and  post-lactational 
exposure.  In  the  presence  of  continued 
exposure,  the  post-natal  component  of 
the  test  is  extended  to  evaluate 
acquisition  of  VP,  PPS,  estrous  cyclicity, 
and  andrological  assessments  in  the  Fl 
offspring.  Inappropriate  retention  of 
Mullerian  duct  derivations  (e.g., 
oviducts)  in  males  and  of  Wolffian  duct 
derivatives  (e.g.,  seminal  vesicles, 
epididymides)  in  females  can  be 
identified  in  all  three  proposed  tests 
(with  or  without  satellite  FO  females  and 
examination  of  term  fetuses). 

The  1 -generation  test  involves  a  short 
prebreed-exposure  period  for  male  and 
female  rats  of  the  initial  parental 
generation  (designated  FO),  and 
exposure  continues  through  mating, 
gestation,  and  lactation  of  Fl  litters.  FO 
males  are  necropsied  after  Fl  deliveries: 
FO  females  are  necropsied  after  Fl 
weaning.  Postweanling  Fl  animals  are 
directly  exposed  for  a  10-week 
postwean  period  and  are  then 
necropsied.  Fl  animals  are  evaluated  for 
reproductive  development  (VP,  PPS), 
estrous  cyclicity  and  at  necropsy  for 
organ  weights,  possible  histopathology, 
andrological  assessments,  and  T3/T4 
(TSH  triggered).  FO  animals  will 
undergo  the  same  necropsy  assessments. 

The  1 -generation  test  differs  from  the 
"standard"  2-generation  study  design  in 
that  it: 

a.  Is  shorter  (basic  design  calls  for  2 
weeks  but  it  can  be  extended)  than  the 
standard  2-generation  study  (10  weeks 
to  encompass  one  full  spermatogenic 
cycle  in  rats),  though  it  does  include  a 
prebreed-exposure  period. 

b.  Does  not  evaluate  effects  of  in  utero 
and/or  lactational  exposure  (and 
beyond)  on  generation  of  F2  offspring 
though  it  does  include  direct  exposure 
of  Fl  offspring  after  weaning,  including 


exposure  through  puberty  and  sexual 
maturation.  Fl  male  and  female 
reproductive  organs  (weight/histology), 
estrous  cyclicity,  and  andrological 
endpoints  are  assessed  at  scheduled 
necropsy  on  post-natal  day  90  ±  2. 

The  1 -generation  test  differs  from  the 
AMRT  in  that  its  study  design  provides 
for: 

a.  Exposure  to  both  male  and  female 
FO  parental  animals  prior  to  mating, 
during  mating,  and  during  gestation  and 
lactation  of  Fl  offspring  (FO  males  are 
necropsied  after  Fl  deliveries,  FO 
females  are  necropsied  after  Fl 
weaning). 

b.  Direct  exposure  of  postweanling  Fl 
offspring  after  lactation  until 
termination. 

c.  No  mating  of  Fl  animals  to  produce 
F2  offspring. 

C.  Route  of  Administration 

As  part  of  the  test  guidelioe,  EPA  will 
provide  guidance  on  a  route  of 
administration  for  each  screen  and  test. 
Tier  1  screening  assays  may  employ 
dosing  routes  that  maximize  the 
likelihood  of  detecting  endocrine 
activity  such  as  ip.  Conversely,  Tier  2 
tests  will  employ  routes  of 
administration  based  upon  the  most 
ecologically  relevant  exposure  pathway 
to  provide  data  relevant  for  risk 
assessment. 

The  route  of  administration  for  the 
uterotrophic  assay  is  sc  injection  while 
the  route  for  the  modified  uterotrophic 
assay  and  14-day  intact  adult  male  assay 
with  thyroid  is  an  ip  injection.  The 
route  for  all  other  mammalian  in  vivo 
assays  is  gavage  (orogastric  intubation). 
The  parenteral  (non-oral)  routes  avoid 
the  first-pass  metabolic  effect  of  the 
liver  and  will  permit  detection  of 
potential  endocrine  disruptors  that  are 
active  as  parent  compounds  and  which 
undergo  significant  first-pass 
metabolism.  Hepatic  xenobiotic 
metabolism  does  occur  eventually  after 
parenteral  administration  (substantially 
with  ip).  so  the  potential  effects  of 
metabolites  will  be  evaluated  as  well  by 
these  routes.  Compounds  are 
occasionally  metabolized  by  the  gut 
microflora;  this  type  of  metabolism  has 
been  shown  to  be  important  for  some 
plant-derived  estrogens.  The  oral  route 
of  exposure  will  allow  for  this  type  of 
metabolism. 

VI.  Implementation 

This  section  of  the  Federal  Register 
notice  discusses  the  implementation 
steps  for  the  EDSP  and  many  of  the 
issues  EPA  must  deal  with  in  its 
implementation. 
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A.  Overview  of  Implementation  Steps 
and  Timeline 

Ithere  are  many  elements  associated 
with  the  development  and 
implementation  of  the  EDSP.  A  timeline 
that  shows  the  key  elements  and  their 
relationship  to  each  other  is  provided  in 
Fi^^re2. 

I  hey  include: 


Implementation  steps 

Estimated  completion 
dates 

EDSTAC  Final  Report 

Completed 

and  Recommenda- 

tions 

Development  of 

Completed 

ERA'S  EDSP 

Public  comment  on 

February  26.  1999 

ERA'S  EDSP 

SAB/SAP  Peer  Re- 

April 1,  1999 

view  Processes 

HTPS  Demonstration 

February  1999 

HTPS 

June  2000 

EDRSD 

June  2000 

Priority  Setting  tor 

November  2000 

Tier1  Phase  1 

Implementation  steps 

Estimated  completion 
dates 

Tier  1  Standardization 
and  Validation  Sep- 
tember 

2001 

Tier  1,  Phase  1  TSCA 
Test  Rule  Notice  of 
Proposed  Rule- 
making (NRRM) 
and  FQRA  Orders 

December  2001 

Tier  1.  Phase  1  TSCA 
Final  Test  Rule 

June  2003 

BIUJNOCOOC  WeO  BO  F 


\, 
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As  noted,  the  recommendations  of 
8DSTAC  form  the  basis  for  EPA's 
endocrine-disruptor  screening  and 
tHBting  strategy.  Today,  EPA  is  soliciting 
comments  on  its  strategy  for  screening 
and  testing  substances  for  their  potential 
tp  disrupt  the  EAT.  These  comments 
dud  the  Agency's  proposal  will  be 
I  ^ewed  by  a  joint  meeting  of  the  EPA 
SAB  and  FIFRA  SAP  in  March  1999. 
Nbtice  of  the  meeting  site  and  specific 
ttines  will  be  published  in  the  Federal 
tfegister. 

EPA  plans  to  begin  nmning  chemicals 
through  the  HTPS  in  August  1999. 
I  The  Agency  will  submit  a  report  to 
Q>ngress  and  plans  to  issue  a  notice  in 
t^e  Federal  Register  in  the  year  2000 
adopting  final  policies  for  the  screening 
program  based  on  comments  of  the 
SAP/SAB  and  the  comments  received  in 
response  to  this  notice.  The  year  2000 
notice  will  also  propose  the  Priority  List 
6t  chemicals  and  mixtures  for  Tier  1 
atireening.  The  proposed  screening 
Priority  List  will  be  based  on 
information  in  the  EDPSD  including  the 
ij^sults  of  the  HTPS.  EPA  may  also  issue 
a  jprocediu-al  rule  that  describes  the 

S-ocedures  related  to  implementation  of 
e  EDSP. 

EPA  plans  to  publish  the  results  of  the 
( I  uidardization  and  validation  effort  for 
tne  screening  battery  along  with 

E'  'elines  for  the  screening  assays  that 
from  this  effort  in  the  Federal 
ster  in  2001.  The  standardization 
aad  validation  of  Tier  2  tests  will  be 
iMidertaken  approximately  in  parallel 
Mth  that  of  the  screening  battery. 
However,  the  test  vahdation  program  is 
atiticipated  to  take  longer  than  the 

ning  vahdation  program  because 
e  Tier  2  tests  take  much  longer  to  run 

the  Tier  1  screening  assays. 
In  late  2001.  EPA  plans  to  issue 
tiesting  orders  to  the  first  group  of 
0^ticides  and  other  chemical 
SI  ibstances  that  are  subject  to  the 
a<  ithority  provided  to  EPA  under  the 
t  T)CA  and  SDWA.  In  parallel  to  these 
a(  tivities,  EPA  may  propose  a  TSCA  test 
rule  to  require  screening  of  chemicals 
that  may  not  be  covered  by  the  FFEJCA/ 
$pWA.  EPA  could  propose  the  TSCA 
tjqst  rule  in  2001  and  promulgate  it  in 
mid  2003.  The  screening  program  will 
operate  in  phases  so  as  to  not 
overwhelm  resources.  The  nimiber  of 
|ibases  and  length  of  time  between 
iihases  will  depend  on  available 
Q^sources  and  the  number  of  chemicals 
proposed  for  screening  in  each  phase. 
EPA  plans  to  review  its  initial 
prioritization  of  chemicals  and  issue  a 
separate  proposed  rule  for  each 
screening  phase.  This  would  allow  the 
ik  suits  from  the  first  phase  of  screening 


to  improve  the  priority  setting  for  the 
second  phase  of  screening. 

Tier  2  testing  of  chemicals  that  are 
part  of  the  first  phase  of  Tier  1  screening 
would  begin  after  review  of  screening 
data  indicated  that  testing  was 
warranted.  Standardization  and 
vahdation  of  Tier  2  tests  will  take  from 
2  to  5  years.  EPA  plans  to  require  tests 
as  soon  as  they  are  available  and  not 
wait  for  the  full  battery  to  initiate  Tier 
2  testing.  Orders  under  FFDCA.  FIFRA, 
or  SDWA  would  be  issued  on  individual 
chemicals  as  their  review  is  completed. 
TSCA  rules  would  be  issued  for  a  group 
of  chemicals,  probably  on  an  aimual 
basis. 

B.  HTPS  Demonstration 

EPA  has  initiated  a  demonstration 
program  to  validate  use  of  HTPS 
tecbjiology  to  screen  chemical 
substances  for  EAT  disrupting 
properties.  The  demonstration  program 
is  projected  to  be  completed  in  February 
1999.  If  EPA  successfully  validates 
HTPS  through  the  demonstration 
program,  it  could  begin  running 
chemical  substances  through  HTPS  in 
August  of  1999. 

C.  HTPS  Priority-Setting  Project 

After  completion  of  the  HTPS 
demonstration  and  validation  project, 
EPA  plans  to  conduct  the  HTPS  on 
approximately  15,000  chemicals 
(commercial  chemicals  produced  in 
amounts  greater  or  equal  to  10,000 
poimds  per  year  and  all  pesticides)  to 
supplement  existing  information.  EPA 
will  fund  the  actual  screening  of  these 
compounds  and  is  soliciting  industry 
cooperation  in  supplying  samples  of 
pesticides  and  commercially  produced 
chemicals.  One  major  issue  in  HTPS  is 
how  to  deal  with  the  need  for  analytical 
characterization  of  so  many  chemicals. 
The  cost  of  chemical  analysis  is  more 
than  an  order  of  magnitude  greater  than 
the  cost  of  the  HTPS  battery. 

Option  One  is  to  require  full  analysis 
on  each  chemical  prior  to  HTPS.  This  is 
the  usual  requirement  for  toxicological 
testing. . 

Option  Two  is  to  perform  chemical 
analysis  after  HTPS  on  those  substances 
that  test  positive. 

Option  Three  is  to  rely  on  the 
chemical  identity  and  composition 
claims  of  the  chemical  suppher. 

EPA  favors  Option  Two  as  a  cost 
effective  alternative  to  full  analysis  of 
every  chemical.  Nevertheless,  eveiy 
sample  submitted  to  EPA  should  be 
accompanied  by  some  information 
regarding  its  analytical  characterization. 
It  should  at  a  minimum  state  whether 
the  material  is  a  technical  grade, 
analytical  grade,  etc.,  to  what  extent  it 


has  been  characterized,  and  note  the 
concentration  or  percentage  of  the 
sample  comprised  by  the  test  substance. 

EPA  plans  to  subject  chemicals  to 
HTPS  that  will  bypass  Tier  1  screening 
as  well  as  those  that  need  screening. 
The  rationale  for  conducting  HTPS  on 
these  chemicals  is: 

1.  Data  generated  from  the  HTPS 
assays  will  be  valuable  for  receptor- 
binding  mechanisms  even  though  such 
data  by  itself  cannot  be  used  to 
determine  whether  or  not  a  chemical 
may  be  an  endocrine  disruptor. 

2.  As  an  ancillary  benefit,  the  data  can 
be  used  to  improve  and  validate  QSAR 
models. 

3.  For  food-use  pesticides  that  will 
probably  undergo  reregistration  and 
tolerance  reassessments  prior  to  the 
availabihty  of  validated  Tier  2  tests, 
HTPS  data  can  be  used  along  with  other 
relevant  testing  information  to  help 
determine  if  and  when  they  should 
imdergo  any  additional  endocrine- 
disruptor  testing. 

D.  Priority-Setting  Data  Base  (EDPSD) 
Development 

As  described  in  Unit  FV.C.  of  this 
notice,  EPA  plans  to  use  existing 
exposiue,  effects  and  statutory-related 
data  and  information  to  sort  and 
prioritize  chemicals  for  endocrine- 
disruptor  screening  and  testing.  To 
maximize  its  resources,  EPA  will  rely 
upon  data  excerpted  in  electronic 
format  instead  of  primary  literature. 
Recognizing  the  numerous  data  bases  of 
potential  utihty  to  initial  sorting  priority 
setting  (see  Appendix  H  of  the  EDSTAC 
Final  Report),  EPA  plans  to  assemble 
the  relevant  and  useful  data  sources  into 
a  single-relational  data  base. 
Development  of  this  data  base  was 
initiated  by  the  EDSTAC  but  not 
completed  due  to  time  and  resource 
constraints  of  the  EDSTAC  process.  EPA 
has  resiuned  efforts  to  complete 
development  of  the  prototype  EDPSD 
initiated  by  EDSTAC.  EPA  is  publishing 
elsewhere  in  this  issue  of  the  Federal 
Register  a  document  announcing  a 
priority-setting  workshop  for  multi- 
stakeholders  and  the  use  of  the  EDPSD 
during  the  comment  period. 

The  purpose  of  the  workshop  is  to 
provide  stakeholders  an  opportimity  for 
input  into  the  design  and 
implementation  of  the  priority-setting 
system.  The  focus  of  the  workshop  is  to 
discuss  the  basic  structure  and 
functioning  of  the  priority-setting 
system.  Specifically,  the  workshop  will 
address  the  definition  of  compartments, 
principles  and  approaches  for 
developing  rankings  wi\hin 
compartments,  and  for  assigning  overall 
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weighting  factors  to  the  various 
compartments  and  categories. 

E.  Process  for  Public  Nominations  for 
Chemical  Screening 

Chemical  nominations  from  the 
public  were  considered  to  be  an 
important  part  of  the  nominations 
process  by  EDSTAC  because  they 
provide  a  mechanism  to  identify  and 
screen  chemicals  which  may  result  in 
high  exposures  in  local  communities 
but  which  do  not  receive  national 
attention.  EPA  proposes  to  establish  a 
nomination  process.  The  nominations 
process  could  be  a  formal  petition 
process  or  an  informal  one  such  as  a 
letter  submitted  to  the  Agency.  EPA 
belives  that  any  nomination  should  be 
signed  and  should  include  the  following 
information: 

Statement  that  it  is  nominating  a 
chemical  for  screening  in  the  EDSP, 
identification  of  the  chemical. 

Statement  of  the  reasons  for  its 
nomination. 

Although  EPA  does  not  believe  it  can 
legally  protect  the  identity  of 
nominators,  employees  in  the  chemical 
industry  are  protected  by  law  against 
reprisals  from  employers  for  reporting  a 
chemical  under  TSCA  (15  U.S.C.  2622) 
and  any  threats  or  reprisal  of  any  kind 
should  be  reported  to  the  U.S.  Secretary 
of  Labor  with  a  copy  of  the  threat  or 
reprisal  report  to  the  EPA 
Administrator. 

F.  Standardization  and  Validation  of 
Assays.  Screening  Battery,  and  Tests 

Validation  is  the  scientific  process  by 
which  the  reliability  and  relevance  of  an 
assay  method  are  evaluated  for  the 
purpose  of  supporting  a  specific  use 
(ICCVAM.  1997).  Relevance  refers  to  the 
ability  of  the  assay  to  measuire  the 
biological  effect  of  interest.  Measures  of 
relevance  can  include  sensitivity  (the 
ability  to  detect  positive  efiiects), 
specificity  (the  ability  to  give  negative 
results  for  chemicals  that  do  not  cause 
the  effect  of  interest),  statistically 
derived  correlation  coefficients,  and 
determination  of  the  mechanism  of  the 
assay  response  with  the  toxic  effects  of 
interest.  ReliabiUty  is  an  objective 
measure  of  a  method's  intra-  and  inter- 
laboratory  reproducibility.  The  process 
of  validation  includes  standardization, 
that  is,  definition  of  conditions  under 
which  the  assay  is  run  (species,  strain, 
culture  medium,  dosing  regimen,  etc.). 
Standardization  is  critical  to  ensure 
reliability,  that  is,  valid,  consistent 
results  between  laboratories. 

FFDCA  as  amended  by  the  FQPA 
requires  EPA  to  "develop  a  screening 
program,  using  appropriate  validated 
test  systems  and  other  scientifically  ' 


relevant  information,  to  determine 
whether  certain  substances  may  have  an 
effect  in  humans  that  is  similar  to  an 
effect  produced  by  a  naturally  occurring 
estrogen,  or  such  other  endocrine  effect 
as  the  Administrator  shall  designate." 

EPA  convened  a  meeting  of  the 
Domestic  Validation  Task  Force  (Task 
Force)  comprised  of  experts  and 
representatives  of  major  stakeholders  on 
August  6, 1998,  and  is  scheduled  to 
meet  on  a  bimonthly  basis  during  1999. 
The  Task  Force  is  made  up  of  members 
from  Federal  agencies,  industry,  and 
public  interest  groups.  The  purpose  of 
the  Task  Force  is  to  implement  the 
validation  program  for  the  screens  and 
tests.  In  March  1998  and  November 
1998,  the  OECD  Endocrine  Disruptor 
Testing  and  Assessment  Workgroup  met 
to  initiate  an  international  validation 
program  for  endocrine-disruptor 
screening  and  testing.  The  international 
validation  program  is  important  in 
developing  an  internationally 
harmonized  approach  to  endocrine- 
disruptor  screening  and  testing.  An 
internationally  harmonized  approach 
saves  money  by  reducing  duplicative 
testing.  EPA  anticipates  that  some,  but 
by  no  means  all,  of  the  assays  it  is 
proposing  will  be  included  in  the 
international  validation  program.  The 
majority  of  the  screening  assays  and  the 
screening  battery  itself  will  have  to  be 
validated  in  the  domestic  validation 
program. 

Standard  protocols  for  most  of  the 
screening  assays  and  tests  are  now  being 
developed.  Most  of  these  should  be 
ready  for  Task  Force  review  and 
approval  in  1999.  EPA  is  inviting 
laboratories  to  participate  in  the 
validation  program.  Laboratories  that 
are  interested  in  the  participating  in  any 
aspect  of  the  validation  program  should 
contact  Anthony  Madorowski  (see  the 
"FOR  FURTHER  INFORMATION 
CXDNTACTT'  section  of  this  notice). 
Participating  laboratories  will  receive  a 
standard  protocol  for  each  assay  they 
want  to  conduct  and  appropriate  control 
and  test  chemicals  from  the  EPA  or  its 
agent.  EPA  is  planning  to  begin  the 
laboratory  phase  in  the  spring  of  1999. 
Some  assays  which  need  further 
development  will  not  begin  validation 
imtil  late  1999  or  the  year  2000. 

G.  Implementation  Mechanisms 

As  stated  previously,  EPA  befieves 
that  the  FFDCA  and  SDWA  provide 
authority  to  require  the  testing  of  many 
of  the  approximately  87,000  chemical 
substance  that  it  wishes  to  test.  As 
appropriate,  EPA  also  will  use  other 
testing  authorities,  such  as  those  under 
FIFRA  and  TSCA.  Likewise,  to  the 
extent  that  EPA  is  concerned  about  the 


endocrine  disrupting  potential  of  other 
chemical  substances,  it  will  work  with 
other  Federal  agencies  and  departments 
to  ensure  that  these  substances  also  are 
tested.  EPA  urill  determine  under  which 
authority  it  will  require  testing  of 
specific  chemicals  on  a  case-by-case 
basis.  A  brief  description  of  EPA's  major 
testing  authorities  and  guidance  on  their 
application  to  the  EDSP  are  set  forth  In 
this  unit. 

1.  FFDCA  testing  authority.  Under  the 
FFDCA,  as  amended  by  FQPA,  EPA  has 
authority  to  order  registrants, 
manufactures,  or  importers  to  test 
certain  chemical  substances,  including 
pesticide  chemicals  and  any  other 
substance  that  may  have  an  effect  that 
is  cumulative  to  an  effect  of  a  pesticide 
chemical  if  EPA  determines  that  a 
substantial  population  may  be  exposed 
to  such  substances. 

Under  the  FFDCA,  "pesticide 
chemical"  includes  "any  substance  that 
is  a  pesticide  within  the  meaning  of 
FIFRA,  including  all  active  and  inert 
ingredients."  It  also  includes  impurities 
(see  40  CFR  177.81).  The  testing 
requirement  is  not  restricted  to 
pesticides  used  on  foods. 

EPA  is  still  working  out  how  to 
determine  whether  a  substance  "may 
have  an  effect  that  is  cumulative  to  me 
effect  of  a  pesticide  chemical."  ^ 

However,  at  a  minimum,  EPA  believes 
that  if  the  mechanism  of  action  of  a 
pesticide  chemical  and  a  nonpesticide 
chemical  is  the  same,  their  effects  are 
additive  and  therefore  may  be  ^ 

cumulative.  Like%vise.  when  the 
metabolic  detoxification  or  clearance 
process  of  a  pesticide  chemical  and  a 
nonpesticide  chemical  are  the  same, 
exposiue  to  the  nonpesticide  chemical 
may  slow  the  clearance  of  the  pesticide, 
and  therefore,  increase  the  pesticide 
chemical's  toxicity.  This  is  an  example 
of  a  cimiulative  effect  even  when  the 
two  chemicals  do  not  operate  by  the 
same  mechanism  of  toxicity  or  cause  the 
same  toxic  effect.  The  same  argument 
would  also  apply  to  enzyme  poisons  or 
noncompetitive  inhibitors  of  pesticide 
metabolism  that  slow  or  completely 
block  the  metabolic  pathway  of  a 
pesticide.  EPA  is  interested  in  receiving 
comment  on  these  and  other  examples 
or  on  methods  to  determine  whether  a 
substance  may  have  an  effect  that  is 
cumulative  to  the  effect  of  a  pesticide 
chemical. 

The  phrase  "substantial  population" 
is  used  in  FFDCA  section  408(p)(3)(B) 
and  in  SDWA  section  1457  but  is  not 
defined  in  either  of  these  statutes.  Based 
upon  EPA's  experience  under  TSCA,  it 
is  necessary  for  the  Agency  to  define 
this  term.  Under  TSCA  section  4(a)(1)(B) 
EPA  defined  "substantial  human 
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dtposuie"  in  tenns  of  numbers  of 
persons  exposed  based  on  a  sliding 
scale  that  reflected  that  more  direct 
exposures  would  require  smaller 
ikUmbers  of  persons  exposed  in  order  to 
bf  substantial  than  less  direct  exposures 
Would  (58  FR  28736.  May  14, 1993). 
Ct'A  is  offering  no  definition  of 
''Substantial  population"  for  SDWA  and 
FIFRA  piuposes  at  this  time  but  seeks 

Siblic  comment  on  an  appropriate 
ifiniticm. 
2.  SDWA  testing  authority.  Congress 
lended  SDWA  to  give  EPA  authority 
fioprovide  for  the  testing,  under  the 
trbCA  Screening  Program,  "of  any 
oiher  substance  that  may  be  found  in 
soiuces  of  drinking  water  if  the 
AxiministratcM-  determines  that  a 
substantial  populaticm  may  be  exposed 
to  such  substance"  (42  U.S.C.  300i-17). 
1 1  Drinking  water  contaminants  may 
mclude,  but  may  not  be  limited  to, 
P^tidde  active  and  inert  ingredients 
alid  their  degradates,  commercial 
chemicals  and  their  degradation 
products,  substances  formerly 
manufactured  and  used  as  praticides  or 
commercial  chemicals  (orphan 
chemicals),  or  natural  substances. 

[3.  FIFRA  testing  authority.  FIFRA 
iiction  3(c)(2)(B)  provides  EPA 
authority  to  require  pesticide  registrants 
to  submit  to  EPA  additional  data 

;arding  a  pesticide  if  EPA  determines 
it  the  additional  data  are  required  to 
tain  in  effect  an  existing  pesticide 
stration.  Under  this  provision,  EPA 
uld  require  submission  of  endocrine 
ects  data  for  registered  pesticides  and 
fclr  chemicals  that  may  have  an  effect 
Uat  is  cumulative  to  that  of  a  i>esticide. 
1 TFRA  sections  3(c)(2)(AJ,  3(c)(5). 
;  I  c)(7),  and  3(d)  also  give  EPA  authority 

I  (  require  testing. 

4.  TSCA  testing  authority.  TSCA 
i  I  ction  4  provides  EPA  with  authority 

I I  require  testing  of  certain  chemical 

I  vbstances,  not  including  pesticides  or 

:  bod  additives  among  other  things,  if  the 
Agency  finds  that  the  chemical 

I I  ibstance  or  mixture: 

i.  May  present  an  unreasonable  risk  of 
ii  jury  to  health  or  the  environment. 

ii.  There  are  insufficient  data  and 
( :  perience  from  which  the  Agency  can 
(  itermine  the  effects  of  such  substance 
( t  mixture  on  health  or  the 
i  s  ivironment. 

iii.  Testing  with  respect  to  such 
I  \  ibstance  or  mixture  with  respect  to 
svch  effects  is  necessary  to  develop 
^•ch  data. 

I  Alternatively,  EPA  can  require  testing 
i  I  the  Agency  finds  that: 

i.  A  chemical  substance  or  mixture  is 
6i  will  be  produced  in  substantial 
( I  lantities  and: 


a.  It  enters  or  may  reasonably  be 
anticipated  to  enter  the  environment  in 
substantial  quantities,  or 

b.  There  is  or  may  be  significant  or 
substantial  human  exposure  to  such 
substance  or  mixture. 

ii.  There  are  insufficient  data  and 
experience  which  from  which  the 
Agency  can  determine  the  effects  of 
such  substance  or  mixture  oa  health  or 
the  environment. 

iii.  Testing  with  respect  to  such 
substance  or  mixture  with  respect  to 
such  effects  is  necessary  to  develop 
such  data. 

EPA  achieves  TSCA  testing  through 
rulemaking  and  enforceable  consent 
agreements  (EGAs).  For  more 
informaticm  on  EPA's  TSCA  testing 
authcvity  see  40  CFR  part  790. 

Some  chemicals  mi^t  be  subject  to 
more  than  one  testing  authority.  Inert 
pesticide  ingredients  will  frequentiy 
have  TSCA  uses  in  additicm  to  their  use 
as  inert  ingredients  in  pesticide 
formulations  and  could  be  screened  or 
tested  under  TSCA  or  FFDCA/FIFRA 
authorities.  TSCA  chemicals  found  in 
drinking  water  sources  could  also  be 
screened  or  tested  under  SDWA  or 
TSCA.  Compared  with  order  authority 
under  FIFRA.  FFEXIA.  or  SDWA.  a  test 
rule  is  a  slow  and  labor  intensive 
mechanism.  Therefore,  the  Agency 
believes  that  when  a  choice  is  possible 
it  is  in  the  public  interest  to  require 
screening  and  testing  imder  its  FIFRA. 
FFDCA.  or  SDWA  auUiorities.  rather 
than  under  TSCA,  when  it  has  that 
option. 

H.  Data  Compensation  Issues 

The  FFDCA,  as  amended,  requires 
EPA  "to  the  extent  practicable."  to 
"minimize  duplicative  testing  of  the 
same  substance  for  the  same  endocrine 
effect,  [and]  develop,  as  appropriate, 
procedures  for  fair  and  equitable  sharing 
of  test  costs." 

To  meet  these  requirements,  EPA  is 
planning  to  adopt  procedures  similar, 
but  not  identical,  to  both  TSCA's  and 
FIFRA's  data  compensation  procedures. 
If  EPA  knows  that  there  is  more  than 
one  registrant,  manufacturer,  and/or 
importer  of  a  specific  chemical,  it  will 
order  each  to  test  the  chemical.  As  part 
of  the  order,  it  will  include  a  Ust  of  all 
of  the  parties  who  receive  equivalent 
orders  and  require  the  parties  to  work 
together  to  minimize  duplicative  testing 
and  share  testing  costs.  The  parties  may 
notify  EPA  of  other  parties  not  listed 
who  also  manufacture  or  import  the 
chemical.  Alternatively,  or  in  addition. 
EPA  will  publish  the  order  in  the 
Federal  Register  and  require  parties  not 
listed  to  self  identify.  If  the  parties  are 
unable  to  work  out  testing  and  data 


compensation  responsibilities,  they  will 
be  required  to  submit  to  binding 
arbitration.  If  a  party  fails  to  comply 
with  an  arbitrator's  decision,  it  will  be 
subject  to  the  penalties  described  in 
FFDCA  section  408(p)(5)(C). 

If,  after  completion  of  the  testing, 
another  party  seeks  to  use  the  resulting 
data  in  support  of  a  pesticide 
registration,  it  will  be  required  to 
comply  with  FIFRA  sections  3(c)(lKF) 
or  3(c)(2)(B)  which  require 
compensation  for  data.  Likewise.  TSCA 
'  requires  parties  to  compensate  test 
sp<msor8  if  they  manufacture  or  import 
a  substance  covered  by  a  test  rule  within 
5  years  of  the  submission  of  the  last 
required  study.  Chemicals  being  tested 
pursuant  to  a  rulemaking  under  TSCA 
will  follow  the  TSCA  procedures  fat 
reimbursement  under  40  CFR  part  791. 

/.  Data  Submission  and  Collection 

EPA  is  proposing  to  post  an  electronic 
form  for  the  capture  of  data  from 
screening  and  testing  so  that  these  data 
can  be  easily  uploaded  into  the 
Endocrine  Knowledge  Base  (EKB)  being 
developed  by  the  FDA's  National  Center 
for  Toxicological  Research.  The  EKB 
will  be  the  repoutory  of  all  data  from 
the  EDSP  as  well  as  other  sources  of 
endocrine  effects  testing  and  research.    ( 
The  data  base  will  thus  serve  research 
and  regulatory  purposes.  As  the  data 
base  is  further  developed,  EPA  will 
provide  guidance  on  how  to  submit  data 
electronically  to  be  compatible  with  the 
EKB. 

/.  Data  Release  and  CBI 

FFDCA  section  408(p)(5)(B)  requires 
that  EPA,  to  the  extent  practicable, 
develop,  as  necessary,  procedures  for 
handling  CBI  submitted  as  part  of  the 
EDSP.  EPA  anticipates  that  much  of  the 
information  that  registrants  and 
manufacturers  submit  under  the 
auspices  of  its  EDSP  will  be  health  and 
safety  information  that  generally  does 
not  warrant  CBI  protection. 
Nevertheless,  EPA  is  interested  in 
receiving  comments  from  potential  data 
submitters  concerning  whether  they 
think  any  of  the  information  will 
deserve  CBI  protection.  If  data 
submitters  believe  that  certain 
information  will  be  deserving  of 
protection,  the  Agency  is  interested  in 
receiving  comments  on  the  specific 
types  of  information  that  might  need 
protection  and  on  procedures  that  the 
Agency  could  develop  to  verify  the 
validity  of  CBI  claims  and  to  ensure 
protection  of  valid  CBI.  EPA  also  is 
interested  in  receiving  comments  on 
whether  ciurent  procedures  under 
FIFRA  and  TSCA  would  be  adequate 
and,  if  so,  how  they  should  be  applied. 
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EPA  is  considering  adopting  FIFRA  CBI 
procedures  for  data  submitted  on 
pesticide  active  ingredients  and  TSCA 
CBI  procedures  for  all  other  substances. 
If  necessary,  EPA  will  develop 
additional  procedures  to  ensure  that  any 
valid  confidential  business  information 
is  protected  from  disclosure. 

K.  Reporting  Requirements  Under  TSCA 
8(e)  and  FIFRA  6(a)(2) 

The  following  provides  EPA's 
guidance  on  the  reporting  obUgations 
under  the  TSCA  section  8(e)  and  FIFRA 
section  6(a)(2)  with  respect  to  results 
from  certain  priority-setting  studies  and 
in  vitro  screening  assays  that  industry  or 
others  may  conduct  voluntarily  or  as 
part  of  EPA's  EDSP.  TSCA  section  8(e) 
requires  that  "(a]ny  person  who 
manufactures,  processes,  or  distributes 
in  commerce  a  chemical  substeince  or 
mixture  and  who  obtains  information 
which  reasonably  supports  the 
conclusion  that  such  substance  or 
mixture  presents  a  substantial  risk  of 
injury  to  health  or  the  environment 
shall  immediately  inform  [EPA]  of  such 
information"  (15  U.S.C.  2607(e)). 
Likewise.  FIFRA  section  6(a)(2)  requires 
registrants  that,  after  registration  of  a 
pesticide,  have  additional  factual 
information  regarding  unreasonable 
adverse  effects  on  the  environment  of 
the  pesticide  to  submit  the  information 
to  EPA  (  7  U.S.C.  136d(a)(2)). 

EPA  will  likely  adopt  as  part  of  its 
EDSP  both  in  vitro  and  in  vivo  assays 
that  assess  selected  hormonal 
endpoints.  Based  on  the  ciurent  state  of 
the  science,  EPA  considers  the  results  of 
endocrine  disruptor  in  vitro  screening 
assays  to  be  indicators  of  potential 
endocrine  activity.  Whether  performed 
at  the  bench  or  in  a  high  throughput 
mode,  results  from  in  vitro  assays  may 
suggest  some  mechanisms  of  endocrine 
activity  (e.g.,  hormone  receptor  binding, 
binding  plus  transcription,  cell 
proliferation,  steroidogenesis,  etc.). 
Thus,  the  results  of  these  in  vitro  assays 
are  arguably  within  the  scope  of  TSCA 
section  8(e)  and  FIFRA  section  6(a)(2). 
At  this  time,  however,  EPA  can  not 
conclude  that  the  results  of  these  in 
vitro  assays  translate  into  an 
imderstanding  of  particular  health  or 
environmental  hazards  and  risks  in  vivo. 
Therefore,  based  on  the  current  state  of 
the  knowledge,  EPA  will  not.  at  this 
time,  require  submission  of  TSCA 
section  8(e)  or  FIFRA  section  6(a)(2) 
reports  containing  only  the  results  of 
these  in  vitro  assays.  Registrants, 
manufactures,  or  importers  are, 
nevertheless,  encouraged  to  submit  the 
data  voluntarily.  If  these  test  results  are 
included  with  other  information 
reportable  uinder  TSCA  section  8(e)  or 


FIFRA  section  6(a)(2).  then  they  must  be 
reported. 

L.  Exemptions 

There  are  several  circumstances  in 
which  exemptions  from  screening  or 
testing  requirements  are  appropriate. 
The  FFDCA  section  408(p)  provides  for 
exemptions  from  its  requirements  if 
EPA  determines  that  a  substance  is 
anticipated  not  to  produce  any  effect  in 
himians  similar  to  an  effect  produced  by 
a  naturally  occurring  estrogen.  Althou^ 
EPA  has  not  determined  when  or  imder 
what  circiunstances  it  will  grant 
exemptions  from  FFDCA  408(p) 
requirements,  examples  of  the  types  of 
chemicals  that  might  warrant  such 
exemptions  include  class  4  pesticide 
formulation  inerts — those  inert 
ingredients  in  pesticide  formulations 
judged  by  EPA  to  be  virtually  non-toxic 
(for  example  cookie  crumbs) — and 
strong  mineral  acids  and  strong  mineral 
bases,  which  would  likely  interact  with 
tissue  at  the  portal  of  entry  giving  rise 
to  localized  lesions  rather  than  systemic 
effects.  The  strong  reactivity  of  these 
substances  would  cause  interaction  with 
membranes  and  other  biological 
chemicals  before  the  chemical  reached 
the  endocrine  receptors. 

EPA  is  considering  establishing  a 
petition  process  as  a  means  of 
establishing  exemptions  from  screening. 
The  details  of  this  process  could  be  set 
forth  in  the  procedural  rule  EPA  is 
considering  issuing  for  the  EDSP.  EPA 
is  asking  for  comments  on  criteria  that 
might  form  the  basis  for  granting 
exemptions. 

Exemptions  under  FFDCA  408(p)  are 
not  the  same  as  exemptions  under 
FFDCA  section  408(c).  Please  note  also 
that  the  term  exemption  as  used  under 
FFDCA  section  408(p)  is  different  from, 
and  should  not  be  confused  with,  the 
use  of  this  term  under  TSCA  section 
4(c).  An  exemption  under  FFDCA 
section  408(p)  means  that  testing 
requirements  do  not  apply.  However, 
under  TSCA  section  4(c)  an  exemption 
is  a  mechanism  for  avoiding  dupUcative 
testing.  Under  TSCA  section  4(c)  an 
exemption  can  be  granted  when  data  are 
being  or  have  been  generated  by  a 
responsible  party  and.  therefore,  other 
responsible  parties  can  reimburse  the 
test  sponsor  for  a  portion  of  the  cost.  A 
similar  cost  sharing  provision  exists  for 
data  compensation  among  registrants 
under  FIFRA  (see  Unit  VI.H.  of  this 
notice).  Unless  otherwise  indicated,  the 
term  exemption  used  in  this  notice  will 
be  used  in  the  sense  in  which  it  is  used 
under  FFDCA  section  408(p),  that  is,  a 
waiver  of  all  testing  obligations. 


M .  Use  of  Significant  New  Use  Rules 
(SNURs)  Under  TSCA 

During  the  EDSTAC  deliberations, 
concern  was  expressed  that  under 
certain  circumstances  less  than  the  full 
Tier  2  testing  would  be  permitted  on 
chemicals  based  cm  their  limited  use 
and  exposure  profile.  For  instance,  a 
pesticide  registered  for  contained  use 
only  may  result  in  human  exposure  but 
negligible  or  no  environmental 
exposure.  Therefore,  performing  the  2- 
generation  mammalian  reproductive 
effects  test  may  be  all  that  is  needed  to 
assess  the  hazards  of  this  substance. 
Granting  permission  to  limit  Tier  2 
testing  does  not  present  a  problem  for 
pesticides  because  pesticide  registration 
limits  the  uses  of  the  pesticide  to  those 
contained  in  the  registration 
application.  If  a  pesticide  registrant 
wants  to  expand  the  uses  and  therefore 
potentially  the  exposure  to  a  pesticide, 
the  registrant  must  apply  to  register  the 
expanded  uses.  The  same  is  not  true  for 
chemicals  under  TSCA,  since  TSCA  is 
not  a  registration  statute.  Once  a 
commercial  chemical  is  on  the  market  it 
can  ordinarily  be  used  freely  for  any 
purpose  resulting  in  exposures  that 
were  not  occurring  at  the  time  testing 
requirements  were  promulgated.  A 
potential  solution  to  this  dilemma  lies 
in  EPA's  authority  under  TSCA  section 
5(a)(2)  to  issue  SNURs. 

A  SNUR  defines  certain  uses  of  a 
chemical  as  new  uses.  Before  a 
manufacturer  or  processor  can  use  a 
chemical  for  one  of  the  defined  new 
uses,  the  manufacturer  or  processor 
must  notify  EPA  of  such  intention  at 
least  90  days  before  commencement  of 
the  new  use.  A  SNUR  thus  subjects  an 
existing  chemical  that  triggers  a  new  use 
to  the  same  review  that  a  new  chemical 
receives.  Submission  and  review  of  the 
new  use  can  be  tied  to  the  performance 
of  testing  and  submission  of  test  data  to 
EPA  if  there  is  a  test  rule  that  covers  that 
chemical. 

EPA  is  considering  the  development 
of  a  SNUR  based  on  a  manufacturer's 
showing  of  limited  use  and  exposure  as 
a  condition  for  granting  a  waiver  for 
limited  Tier  2  testing  for  TSCA 
chemicals  (i.e.,  permission  to  perform 
fewer  than  the  five  tests  in  Tier  2  based 
upon  exposure  considerations).  If  the 
manufacturer's  claims  for  limited  use 
and  exposure  are  refuted  in  the 
significant  new  use  rulemaking  process 
by  someone  who  is  already  using  the 
chemical  in  such  a  manner,  the  SNUR 
will  not  be  valid  and  the  manufacturer 
will  be  required  to  perform  the  full 
battery  of  Tier  2  tests  required  in  the  test 
rule  issued  for  that  chemical  imder  the 
EDSP. 
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Relationship  Between  the  EDSP  and 
mlated  Actions  Under  TSCA 

Several  other  testing  actions  under 
TSCA  may  affect  chemicals  in  the  EDSP. 
Aotions  planned  or  imderway  include 
the  Hazardous  Air  Pollutants  (HAPs) 
t^  rule  (61  FR  33178,  June  26. 1996) 
(FJlLr-4869-1)  as  amended,  the 

Idren's'  Health  test  rule,  the  Agency 
Toxic  Substances  and  Disease 
stiy  (ATSDR)  test  rule,  the  High 
.uction  Volume  (HPV)  testing 
itiative  and  the  Screening  hiformation 
ita  Set  (SIDS)  Program  on  HPV 
chemicals.  None  of  the  EDSP  Tier  1 
seining  assays  is  being  considered  for 
b^  these  actions.  The  SIDS  and  HPV 
testing  programs  do  not  meet  either  the 
s^preening  or  testing  requirements  of  the 
EDSP.  The  only  likely  overlap  in  testing 
requirements  is  the  2-generation 
mammalian  test,  which  is  proposed  in 
th^  HAPs  rule  and  being  considered  in 
tlU  Children's  Health  test  rule  and 
ATSDR  ^est  rule.  The  reproductive 
e^sds  testing  for  these  programs  will 
nt#et  the  Tier  2  mammalian 
reproductive  effects  testing  requirement 
f(|t  the  EDSP  if  the  1998  or  later 
guideline  for  a  2-generation  mammalian 
reproductive  effects  study  is  used.  The 
results  firom  some  of  these  testing 
ptt>grams  likely  will  be  available  before 
filial  testing  decisions  are  made  under 
the  EDSP.  It  is  possible  that  if  the  results 
of  the  2-generation  test  (with  endocrine- 
sensitive  endpoints  including  thyroid) 
generated  under  one  of  these  other 
testing  programs  is  negative  that  only 
tl^e  fish  gonadal  recrudescence  assay 
would  need  to  be  performed  to  satisfy 
the  testing  requirements  of  the  EDSP. 
The  correlation  of  various  test  results  in 
thi  validation  study  will  provide  more 
iaiormation  on  which  to  make  this 
j\i(kgment.  If  the  mammalian  2- 
Mneration  test  were  positive,  the  other 
T^er  2  tests  would  have  to  be  run 
d  ibending  upon  the  exposure  profile  of 
tt  i(  I  chemical  in  question. 

0.  Analysis  of  Data  in  the  EDSP 

EPA  discussed  use  of  HTPS  data  for 
priority  setting  for  Tier  1  screening  and 
as  Ipart  of  the  weight  of  evidence 
C(>tisideration  to  determine  when  a 
chemical  should  be  tested  in  Tier  2. 
Tpese  data  may  also  used  in 
conjunction  with  other  data  to  help 
determine  if  adverse  effects  observed  in 
Ti4r  2  are  due  to  endocrine  disruption 
Of  pom  another  cause.  The  Tier  1  data 
wiiil  also  serve  a  dual  purpose.  They 
wftil  be  used  to  make  the  determination 
o|  Which  chemicals  receive  Tier  2 
testing  and  will  also  be  used  to  help 
interpret  positive  results  observed  in 
T(ir  2  testing. 


More  detailed  guidance  regarding  the 
assessment  of  hazards  due  to  endocrine 
disruption  must  await  both  the  results 
of  the  standardization  and  validation 
program  and  ongoing  research.  EPA 
intends  to  review  the  need  for  revising 
its  standard  evaluation  procedures  for 
interpreting  studies  and  its  human 
health  and  ecological  risk  assessment 
guidelines  as  relevant  data  from  these 
programs  become  available. 

Vn.  Issues  br  Comment 

1.  The  FFDCA.  as  amended,  requires 
EPA  to  screen  pesticides  for  estrogenic 
effects  that  may  affect  human  health. 
EPA  has  decided  that  it  is  scientifically 
appropriate  to  focus  on  EAT  effects,  not 
just  estrogenic  effects.  Is  this  an 
appropriate  scope  for  the  EDSP? 

2.  Are  there  classes  of  chemicals 
besides  the  ones  identified  in  Unit  VI.L. 
of  this  notice  that  should  be  exempted 
(excluded)  from  the  EDSP?  What  criteria 
and  what  burden  of  proof  should  be 
applied  to  claims  of  persons  seeking  to 
exempt  chemicals  from  screening?  What 
type  of  process  should  EPA  establish? 

3.  As  discussed  in  Unit  IV.E.  of  this 
notice,  EPA  is  proposing  a 
compartment-based  (or  set-based) 
approach  to  priority  setting  as  a  way  of 
accommodating  the  real  world  situation 
of  uneven  data.  Under  the  compartment- 
based  approach,  EPA  will  group  the 
chemicals  into  sets  based  on  the 
existence  of  factual  information  in  a 
given  area.  Hius,  priority  ranking  can  be 
made  fairly  among  chemicals,  i.e., 
chemicals  will  compete  for  priority  with 
other  chemicals  on  the  basis  of 
comparable  data  and  will  not  be 
assigned  lower  priority  for  lack  of 
information.  Are  these  principles  and 
the  compartment-based  approach  to 
priority  setting  reasonable?  Are  there 
alternatives  to  the  compartment-based 
approach  which  EPA  should  consider? 

4.  As  recommended  by  EDSTAC.  EPA 
is  proposing  that  polymers  with  an 
average  number  molecular  weight 
greater  than  1,000  dahons  be  excluded 
fitjm  priority  setting  and  screening 
imless  they  are  pesticide  chemicals  or 
unless  their  monomers,  oligomers,  or 
leachable  components  are  shown  to 
have  endocrine-disrupting  potential  in 
Tier  1  screening.  Is  this  approach 
scientifically  sound? 

5.  EPA  is  developing  a  relational  data 
base  to  assist  in  setting  priorities  for 
screening.  The  relational  data  base  is 
intended  to  import  existing  data  and 
information  and  allow  its  synthesis,  as 
well  as  the  estimation  of  certain 
parameters  through  modeling.  EPA  and 
EDSTAC  consider  the  relational  data 
base  to  have  great  value  in  helping  to 
identify  the  specific  compartments 


under  the  compartment-based  priority- 
setting  approach.  The  data  base  will  also 
be  helpful  in  selecting  chemicals  for  the 
first  and  subsequent  rounds  of 
screening.  The  data  fields  currently  in 
the  data  base  are  defined  in  Chapter  4 
of  the  EDSTAC  Final  Report.  What 
additional  data  fields  or  types  of  data 
should  EPA  include  as  it  further 
develops  the  relational  data  base? 

6.  EPA  is  soliciting  industry's 
cooperation  in  supplying  chemicals  for 
the  HTPS.  Is  this  an  appropriate  role  for 
industry  and  is  industry  willing  to  do 
so? 

7.  EPA  plans  to  screen  and,  if 
appropriate,  test  representative  mixtures 
to  which  large  or  identifiable  segments 
of  the  population  are  exposed.  'The  high- 
priority  mixture  categories  include: 
Chemicals  in  breast  milk, 
phytoestrogens  in  soy-based  infant 
formulas,  mixtiues  commonly  found  at 
Superfund  sites,  common  pesticide/ 
fertilizer  mixtures  found  in  ground  and 
surface  water,  disinfection  byproducts, 
and  gasoline.  EPA  plans  to  screen  and 
test  one  representative  mixture  bom 
each  category. 

a.  Can  standardized  representative 
mixtures  be  developed?  If  so,  how 
should  the  chemical  combinations, 
ratios,  and  doses  be  selected  for 
mixtures? 

b.  Is  the  proposal  a  reasonable  way  to 
address  the  practicaHty  of  screening  and 
testing  mixtures? 

c.  Are  the  six  categories  of  mixtures 
the  most  appropriate  to  address  first? 

d.  Are  there  other  mixture  categories 
that  should  be  included  in  addition  to. 
or  instead  of  those  identified  (e.g.. 
Should  fish  tissue  contaminants  be  one 
of  the  first  mixtures)? 

e.  If  a  mixture  is  positive  in  Tier  1. 
should  the  whole  mixture  be  tested  in 
Tier  2  or  should  EPA  attranpt  to  identify 
the  active  component(s)  and  test  it 
(them)  in  Tier  2? 

8.  EPA  has  identified  a  screening 
battery  consisting  of  in  vitro  and  in  vivo 
assays  to  address  EAT  effects.  WUl  the 
battery,  once  validated,  be  capable  of 
detecting  such  effects  in  a  consistent 
and  reliable  manner? 

9.  EPA  is  planning  to  require  that  the 
Tier  1  screening  in  vivo  assays  be 
conducted  at  one  dose,  with  appropriate 
use  of  range  finding  studies  and  other 
information  (i.e..  HTPS  results)  to 
inform  dose  selection.  The  single-dose 
approach  was  adopted  to  save  testing 
resources.  The  SAB/SAP  in  a 
preliminary  consultation  raised  concern 
about  relying  on  only  one  dose  level  and 
suggested  that  B*A  require  a  minimum 
of  two  doses  and  preferably  three  to 
ensure  that  tests  did  not  result  in  false 
negatives.  Does  the  potential  risk  of 
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false  negatives  outweigh  tjie  cost 
savings  of  running  the  Tier  1  screening 
in  vivo  assays  with  only  one  dose? 

10.  EDSTAC  could  not  identify 
existing  practical  vertebrate  endocrine 
disruptor  screening  assays  that 
incorporated  exposure  in  utero  or  in 
ovo.  Do  such  screening  assays  exist? 

11.  Is  adequate  coverage  of  the  thyroid 
provided  in  the  recommended  Tier  1 
screening  battery?  Does  the  Tier  1 
screening  battery  provide  adequate 
coverage  of  non-receptor  mediated 
pathways? 

12.  EPA  is  proposing  a  Tier  2  testing 
battery  to  delineate  dose-response 
relationships  of  chemicals  that  yield 
positive  results  in  the  screening  battery. 
Do  the  tests  provide  sufficient  rigor  to 
identify  adverse  effects  and  establish 
dose  response  for  disruption  of  the 
EAT? 

13.  Will  the  Tier  2  tests  be  adequate 
to  detect  all  known  EAT  endpoints  in 
chemicals  that  bypass  Tier  1  screening? 

14.  Tier  2  tests  will  identify  the 
adverse  effects  due  to  endocrine 
disruption  as  well  as  reproductive  and 
developmental  effects  caused  by  non- 
endocrine  mechanisms  of  toxicity. 
Thus,  it  may  not  be  possible  to 
determine  that  a  substance  is  an 
endocrine  disruptor  if  it  bypasses  tier  1 
screening.  Is  it  important  to  be  able  to 
identify  substances  as  endocrine 
disruptors  from  the  standpoint  of 
conducting  a  hazard  assessment? 

15.  If  the  results  of  the  2-generation 
test  (with  endocrine-sensitive  endpoints 
including  thyroid)  generated  under  one 
of  these  other  testing  programs  is 
negative  what  additional  screening  or 
testing  should  be  required  to 
demonstrate  that  the  chemical  is  not  an 
endocrine  disruptor? 

16.  FFDCA  gives  EPA  authority  to  test 
pesticides  and  substances  "that  are 
cumulative  to  the  effect  of  a  pesticide." 
EPA  is  interested  in  receiving  comment 
on  how  the  term  "cumulative  to  the 
effect  of  a  pesticide"  should  be  applied 
in  defining  additional  substances  which 
can  be  tested  under  FFDCA. 

17.  How  should  EPA  define 
substantial  population  as  used  in 
FFDCA  section  408(p)  and  SDWA 
section  1457? 

8.  Is  EPA's  proposal  to  adopt  FIFRA 
cost  sharing  provisions  for  data  received 
under  FIFRA  and  TSCA  cost  sharing 
provisions  for  all  other  substances 
feasible  and  practical? 

19.  Is  EPA's  proposal  to  adopt  FIFRA 
CBI  procedures  for  active  pesticide 
ingredients  and  TSCA  CBI  procedures 
for  all  other  substances  feasible  and 
practical?  TSCA  makes  health  and 
safety  data  freely  available.  The 
chemical  portion  of  chemical  substances 


comprising  formulated  products  is 
confidential  under  both  statutes. 

20.  Should  EPA  permit  chemicals  to 
receive  less  than  the  full  Tier  2  testing 
battery  under  certain  circumstances? 
Should  EPA  issue  a  SNUR  for  TSCA 
chemicals  that  are  subject  to  limited 
Tier  2  testing? 

21.  Should  EPA  issue  a  procedural 
rule  codifying  many  of  the  procedures 
discussed  in  Unit  VII.  of  this  notice? 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-42207:  FRL-8052-8] 

Endocrine  Disrupter  Screening 
Program;  Priority-Setting  Woritshop 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  invites  public 
participation  in  a  workshop  to  discuss 
the  development  of  a  priority-setting 
system  for  the  selection  of  chemicals  for 
testing  in  the  Endocrine  Disrupter 
Screening  Program  (EDSP).  The 
recommendations  of  the  Endocrine 
Disrupter  Screening  and  Testing 
Advisory  Committee  (EDSTAC)  and  the 
Agency's  subsequent  Statement  of 
PoUcy  contain  a  set  of  principles  and  a 
general  strategy  for  setting  priorities  for 
testing.  The  Agency  is  now  commencing 
the  detailed  design  phase  of  the  priority- 
setting  system  and  seeks  pubUc  input  on 
the  design  of  the  system. 
DATES:  The  workshop  will  be  held  on 
Wednesday.  January  20, 1999,  from  10 
a.m.  to  5  p.m.  and  Thursday,  January  21, 
1999,  from  9  a.m.  to  4  p.m.  Comments 
may  be  submitted  during  the  workshop 
or  after  the  workshop  until  February  22, 
1999. 

ADDRESSES:  The  workshop  vtdll  be  held 
at  the  Crystal  Qty  Marriott  Hotel,  1999 
Jefferson  Davis  Hwy.,  Arlington,  VA; 
telephone  (703)  413-5500,  toll-free 
reservation  line  (800)  228-9290. 

Comments  should  be  sent  to  Patrick 
Kennedy  or  James  Darr  and  to  the 
OPPTS  Docvunent  Control  Officer. 
Comments  may  be  sent  electronically  or 
by  mail  to:  Patrick  Kennedy,  e-mail 
address:  kennedy.patrick@epa.gov  or 
Jim  Darr,  e-mail  address: 
darr.james@epa.gGv;  Office  of  Pollution 
Prevention  and  Toxics  (7406), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 

Each  comment  must  bear  the  docket 
control  number  OPPTS-42207.  All 
comments  should  be  sent  in  triplicate 
to:  OPPT  Document  Control  Officer 
(7407),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Room  G-099, 
East  Tower,  Washington,  DC  20460. 

Comments  and  data  may  also  be 
submitted  electronically  to:  oppt. 
ncic@epa.gov.  Follow  the  instructions 
under  Unit  V.  of  this  notice.  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 

All  comments  which  contain 
information  claimed  as  CBI  must  be 
clearly  marked  as  such.  Three  sanitized 
copies  of  any  comments  containing 


information  claimed  as  CBI  must  also  be 
submitted  and  will  be  placed  in  the 
public  record  for  this  rulemaking. 
Persons  submitting  information  on  any 
portion  of  which  they  believe  is  entitled 
to  treatment  as  CBI  by  EPA  must  assert 
a  business  confidentiality  claim  in 
accordance  with  40  CFR  2.203(b)  for 
each  such  portion.  This  claim  must  be 
made  at  the  time  that  the  information  is 
submitted  to  EPA.  If  a  submitter  does 
not  assert  a  confidentiality  claim  at  the 
time  of  submission,  EPA  will  consider 
this  as  a  waiver  of  any  confidentiality 
claim  and  the  information  may  be  made 
available  to  the  public  by  EPA  without 
further  notice  to  the  submitter. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  related  specifically  to  the 
workshop:  Patrick  Kennedy,  telephone: 
(202)  260-3916,  e-mail  address: 
kennedy.patrick@epa.gov  or  Jim  Darr, 
telephone:  (202)  260-3441,  e-mail 
address:  darr.james@epa.gov;  Office  of 
Pollution  Prevention  and  Toxics  (7406), 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460.  For 
general  information  or  copies  of  the 
ESTAC  Report:  TSCA  Hotline, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics.  Environmental  Protection 
Agency,  401  M  St..  SW.,  Washington. 
DC  20460;  telephone  (202)  554-1404. 
TDD  (202)  554-0551;  e-mail  address: 
TSCA-Hotline@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
L  Background 

The  Agency  first  set  forth  the  basic 
components  of  the  EDSP  in  an  August 
11, 1998  (63  FR  42852)  (FRL-6021-3) 
Federal  Register  notice.  A  more  detailed 
Statement  of  Policy  has  been  developed 
and  is  published  elsewhere  in  this  issue 
of  the  Federal  Register. 

The  EDSP  has  five  major  components: 

1.  Sorting,  in  which  chemicals  are 
classified  according  to  the  availability  of 
information  on  each  chemical's 
endocrine-disrupting  potential. 

2.  Priority  setting,  in  which  EPA  will 
determine  the  priority  order  for  entry 
into  Tier  1  screening. 

3.  Tier  1  screening,  a  battery  of  in 
vitro  and  in  vivo  assays  designed  to 
identify  those  chemicals  that  are  not 
likely  to  interact  with  the  estrogen, 
androgen,  or  thyroid  hormone  systems 
(EAT). 

4.  Tier  2  testing,  a  battery  of  assays 
designed  to  determine  whether  a 
chemical  may  have  an  effect  in  hiunans 
similar  to  that  of  naturally  occiuring 
hormones  and  to  identify,  characterize, 
and  quantify  those  effects  for  EAT 
effects. 
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5.  Hazard  assessment,  a  weight-of- 
evidence  evaluation  of  Tier  1  and  Tier 
2  results. 

It  is  expected  that  the  sorting  will 
result  in  a  relatively  small  number  of 
chemicals  proceeding  directly  to  Tier  2 
testing  or  hazard  assessment  and  that 
the  vast  majority  of  chemicals  will  be 
placed  in  priority  setting  for  Tier  1 
screening. 

n.  Purpose  and  Structure 

The  purpose  of  the  workshop  is  to 
provide  stakeholders  and  experts  in 
exposure  and  health  and  ecological 
effects  an  opportunity  for  input  into  the 
design  and  implementation  of  the 
priority-setting  system.  The  focus  of  the 
workshop  is  to  discuss  the  basic 
structure  and  functioning  of  the 
priority-setting  system.  Specifically,  the 
workshop  will  address  principles  and 
approaches  for  developing  rankings 
within  compartments  and  for  assigning 
overall  weighting  factors  to  the  various 
compartments  and  information-related 
categories.  The  Agency  does  not  intend 
to  either  present  or  react  to  specific  lists 
of  chemicals  that  could  result  from  the 
various  approaches  that  may  be 
discussed. 

The  workshop  will  be  structured 
around  the  discussion  of  specific  issues 
by  invited  participants.  A  limited 
amount  of  time  will  be  allotted  for 


additional  comment  by  other  meeting 
attendees.  Participants  may  also  submit 
written  comments  during  the  meeting  or 
after  the  meeting.  No  formal  registration 
for  the  workshop  is  required,  but 
persons  planning  to  attend  are 
encouraged  to  notify  the  Agency 
contacts  Hsted  under  "FOR  FURTHER 
INFORMATION  CONTACT"  in  this 
notice,  preferably  via  e-mail,  because 
space  may  be  limited. 

m.  Issues  for  Discussion 

The  EDSTAC  recommended  a 
"compartment-based  priority  setting 
strategy"  that  builds  upon  distinct 
exposure-  and  effects-related 
information  categories  and  criteria  as 
well  as  a  category  of  specially  targeted 
priorities.  The  EDSTAC  listed  the 
following  information-related  categories 
and  subcategories  of  information  that 
should  be  considered  in  developing  the 
compartment-based  approach. 

A.  Exposure-Related  Information 

1.  Biolo^cal  sampling  data 

2.  Environmental,  occupational, 
consumer  product,  and  food-related 
data  (sampling  and/or  use  data) 

3.  Environmental  releases 

4.  Production  volume 

5.  Fate  and  transport  data  and  models 


B.  Effects-Related  Information 

1.  Toxicological  laboratory  studies 
and  data  bases 

2.  Epidemiologic  and  field  studies 
and  data  bases 

3.  Predictive  biological  activity  or 
effects  models  (e.g.  SAR,  QSAR) 

4.  Results  of  hi^  throughput  pre- 
screening  (HTPS) 

C.  Integrated  Effects  and  Exposure 
Information 

D.  Specially  Targeted  Priorities 

1.  Mixtures 

2.  Naturally  occurring  non-steroidal 
estrogens  (NONEs) 

3.  Nominations 

The  EDSTAC  did  not  reach  agreement 
on  the  definition  or  weighting  of 
specific  compartments.  Following  the 
basic  framework  and  guiding  principles 
laid  out  in  the  EDSTAC  Report,  EPA  has 
developed  an  initial  "strawman" 
proposal  for  a  compartment-based 
system.  In  developing  the  straivman 
proposal,  EPA  adopted  the  following 
working  definition  of  a  compartment: 
All  chemicals  within  a  compartment  share 
the  feature(s)  that  define  the  compartment 
(e.g.  chemicals  with  TRI  release  data).  The 
denning  feature(s)  of  the  compartment 
should,  whenever  possible,  allow  for  sorting 
chemicals  within  the  compartment  into  a 
rank-ordered  list. 


Proposed  Compartments  for  EDSP  Priority  Setting 


Specially  targeted  priorities 


Nominations 

EDSTAC  Recommended  Mixtures 


Exposure 


Human  Biological  Monitoring  Data  .... 
Ecological  Biological  Monitoring  Data 


EDSTAC  Recommended  NONES 


Effects 


Chemicals  In  food  and  drinking  water 


Chemicals  in  consumer  and  cosmetic  products 

Occupational  exposure  chemicals 

Environmental  monitoring  data— Surface  and 
ground  water 

Environmental    monitoring    data— Indoor    and 

outdoor  air 
Environmental   monitoring  data—  Sediments/ 

soil 
Persistence 

Bioaccumulation  potential 
Environmental  releases 
Production/import  volume 


Epidemiology  and  dinical  data  on 
endocrine  target  organ  effects.. 

Reproductiye/developmental  tox- 
icity—no  obsenwd  adverse  effect 
levels  (NOAELs)/lowest  observed 
adverse  effect  levels  (LOAELs) 
from  studies  in  laboratory  ani- 
mals.. 

Carcinogenicity— positive/negative 
results  in  endocrine  target  tis- 
sues. 

Subchronic  toxicity— NOAELa/ 

LOAELs  for  endocrine  targets. 

High  Throughput  Screen  test  re- 
sults (degree  of  receptor  binding). 

Quantitative  Stnicture— Activity  Re- 
lationshipe  (QSARs)  for  estrogen 
receptor  binduig. 

Ecotoxicity— field    and    laboratory 


Exposure 
and  eflocti 


The  Agency  has  identified  several  key 
issues  related  to  the  design  of  a 
:»mpartment-based  priority-setting 
system.  The  Agency  welcomes  comment 
}n  these  issues: 


1.  Do  the  exposiu«  and  efiiects 
compartments  in  the  strawman  proposal 
make  sense?  Are  there  other 
compartments  that  should  be  added? 


Should  certain  compartments  be 
combined,  and  if  so,  which? 

2.  How  should  exposure  and  efiiects 
data  be  integrated,  combined  in  the 
exposiue/enects  category? 
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3.  How  should  each  of  the  major 
information-related  categories  (i.e. 
Exposure,  Effects,  and  Exposure  and 
Effects)  be  weighted?  If  they  are  not 
weighted  equally,  how  much  weight 
should  each  receive? 

4.  How  should  the  compartments 
within  each  information-related 
category  be  prioritized  relative  to  each 
other?  What  factors  should  be 
considered  and  how  shoiild  they  be 
used? 


5.  Do  the  exposure  compartments 
allow  for  adequate  consideration  of 
disproportionately  exposed  and 
susceptible  populations?  How  can  this 
best  be  done? 

6.  Should  a  fraction  of  the  chemicals 
screened  be  given  priority  status  based 
solely  on  ecological  concerns  (as 
opposed  to  human  health  concerns)? 

7.  How  should  chemicals  that  occur 
in  multiple  compartments  be  treated, 
i.e.  should  the  ranking  system  somehow 


take  into  account  firequency  of 
occurrence  across  all  compartments? 

8.  Should  the  specially  targeted 
priorities,  i.e.  nominations,  mixtures, 
and  NONES,  be  included  in  the  priority- 
setting  system  or  should  they  be 
handled  outside  of  the  system? 

9.  What  are  the  best  data  sources  for 
the  priority-setting  system  in  terms  of 
accessibility,  reliabiUty,  and  format? 


IV.Ageada 

January  20 


Activity 

Welcome — 

Background .-. 

EPA  Strawman  — 

General  Comments  and  Questions  on  the  Strawman  

Break 

Bntogical  and  Environmental  Monitoring  Data  Compartments 

Lunch  

Persistence  and  Bioaccumuiation  Compartments 

Chemicals  In  Drinking  Water  and  Food  Compartment  

Break 

Consumer/Cosmetic  and  Occupatnnal  Compartments  

Relative  Weights  of  Exposure  Compartments  -.. 

Audience  Comments  — 


Time 


10-10:15  a.m. 
10:15-10:30  a-m. 
10:30-10:45  a.m. 
10:45-11:15  ajn. 
11:15-11:30  a.m. 
11:30-12:15  p.m. 
12:15-1:30  p.m. 
1:30-2:15  p.m. 
2:15-3  p.m. 
3-3:15  p.ia 
3:15-4  p.m. 
4-4:30  p.m. 
4:30-5  p.m. 


January  21 


Activity 

Epi/Reprc/Cancer^iitx:twonic  Health  Compartments 
Ecotogical  Effects  Compartments 

QSAR -.... 

Lunch  „ „ 

Relative  Weights  of  Effects  Compartments 

Combining  Exposure  and  Effects 

Break 

Specially  Targeted  Chemicals 

Audfence  Comments  


Time 


9-10  am. 
10-11  a.ra 
11-11:15  am. 
11:15-12  noon 
12  noor>-1 :15  p.m. 
1:15-1:45  p.m. 
1:45-2:45  p.m. 
2:45-3  p.m. 
3-3:15  p.m. 
3:15-4  p.m. 


V.  Public  Recmd  and  Electronic 
Submissions'^ 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  has  been 
established  for  this  notice  under  docket 
control  number  OPPTS-42207 
(including  comments  and  data 
submitted  electronically  as  described  in 
this  unit).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBl,  is  available  for 
inspection  from  12  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  official  record  is  located 


at  the  address  in  "ADDRESSES"  at  the 
beginning  of  this  notice. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

oppt-ncicdepa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
alsobe  accepted  on  disks  in  Wordperfect 
5.1/6.1  or  ASCn  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  control 
number  OPPTS-42207.  Electronic 
comments  on  this  notice  may  be  filed 


onUne  at  many  Federal  Depository 
Libraries. 

List  of  Subjects 

Environmental  protection,  Chemicals, 
Drinking  water.  Endocrine  disruptors. 
Hazardous  substances.  Health  and 
safety.  Pesticides  and  pests. 

Dated:  December  21, 1998. 

L]nm  R.  GoMman, 

Assistant  Administrator,  Office  of  Prevention. 

Pesticides  and  Toxic  Substances. 

[FR  Doc.  98-34299  Filed  12-23-98;  9:49  am] 
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210 67174 

228 67174 

229 67174,67331 

230 67174.  67331,  69136 

232 67174.  67331,  69236 

239 67174,  67331,  69136 

240 67174,69136 

249 67174,69136 

260 69136 

270 69236 

274 69236 

18  CFR 

1 1 66003 

35 66011 

284 71014 

Proposed  Rules: 

2 66772 

157 66772 

284 66772.71043 

375 66772 

380 66772 

381 66772 

385 66772 

19  CFR 

24 71371 

20  CFR 

10 71201 


Proposed  Rules: 

404 71237 

422 71237 

21  CFR 

5 70650 

101 71015 

172 66013.66014 

175 71016 

176 69550 

178 68391 

201  66632,  66378,  67399 

208 66378 

312 66632,68676 

314 66632,66378 

343 66015 

520 70334 

522 66431,  68182,  68183 

524 68183 

556 68183 

558 66432,  66018,  70335 

601 66632,  66378 

610 66378 

Proposed  Rules: 

10 69575 

14 69575 

16 69575 

120 69579 

207 68212 

312 68710 

334 67817 

807 68212 

1271 68212 

22  CFR 

42 68393 

503 67576 

Proposed  Rules: 

706 68213 

713 68213 

23  CFR 

658 70650 

Proposed  Rules: 

710 71238 

712 71238 

713 71238 

24  CFR 

401 71372 

402 71372 

Proposed  Rules: 

91 71405 

570 71405 

25  CFR 

Proposed  Rules: 

Ch.  1 69580 

26  CFR 

1 66433,  67577,  68184. 

68188.  68678.  69551.  69554. 
70009.  70335.  70339 

25 68188 

31 70335 

301 68995.  70012 

602 68188.  68678.  69554. 

70009.  70339 
Proposed  Rules: 
1 66503.  67634.  69581. 

69584.  70071.  70354.  70356. 
70357.  71047 

20 69248.70701 

25 70701 

35 70071 


49 69585 

301 69031.  70701 

28  CFR 

545 67566 

571 69386 

Proposed  Rules: 

16 68217 

29  CFR 

44 70260 

1910 66018.66238 

1915 66238 

1917 66238 

1918 66238 

1926 66238 

4007 68684 

4044 68998 

Proposed  Rules: 

578 71405 

579.. 71405 

2520 68370 

30  CFR 

202 .„...70845 

240 70845 

242 70845 

249 70845 

602 .66760 

701 70580 

724 70580 

773 70580 

774 70580 

778 ....70580 

842 70580 

843 70580 

846 70580 

901 66963 

935 66987 

944 66989 

Proposed  Rules: 

913 68218 

926 66079 

931 66772.  66774 

946 71047.71049 

948 68221 

950 70080 

31  CFR 

285 67754.71203 

357 69191 

Proposed  Rules: 

1 71050 

32  CFR 

270 „ 68194 

286 67724 

888g 68685 

33  CFR 

100 67401.  68999.  70015. 

70653.  71219 

117 67402.  68685.  69000. 

699191.69193.69556. 

70018.  70661 

165 68686.70015 

334 68140 

Proposed  Rules: 

165 70707 

34  CFR 

Proposed  Rules: 

Ch.  VI 71205 

36  CFR 

1152 70341 


66043 
71374 
67403 

d$2 66049 

?*3 66049 

9i4 66049 

!!6 66049 

1!6 66049 

J!7 66049 

i  i  8 66049 

i  i  9 66059 

«(0 66049 

«<  1 66049 

«(2 66049 

J<3 .....66049 

5(4 66049 

it  5 66049 

S(6 66049 

F 1 9pos8d  Rules: 

21 67017 

2(01 71251 


41  CFR 
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1202 70342 
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IJ 68666 
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rCFR 
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67779 

.69390.  69478.  71375 

71220 

66755.  66758.  67405. 

57407.  67419.  67584.  67586, 

57591.  67594.  67780.  67782. 

57784.  69193.  69557.  69559. 

r0019.  70348.  70663,  70665, 
70667.  70669 

70675 

66054,  70675 

68394,  70022 

66054.  66990.  67787. 

68397.  70675.  71376.  71385 

68400 

68400 

70681 

71220 

69390.  69478 

.69390.  69478.  71375 
66994.  66996,  66999, 

i7794.  69194.  69200,  69205. 
70027.  70030,  71018 

71225 

67800 

71225 

69166 

Rulas: 

66081 

66776,  67439,  67638, 
47639,  67817,  67818,  68415, 
(  9589.  69594.  70086.  70359. 


Ptposwtl 

9 

51 


70709 

58 67818 

60 ...67988 

61 66083 

62 68418.  69364.  70086 

63 66083.  66084.  68832. 

69251.71408 

81 69598 

90 66081 

94 68508 

141 69256 

142 69256 

152 67834 

156 67834 

180 66435.  66438,  66447. 

66448.  66456,  66458,  66459 

260 66101.70233 

261 66101.  70233.  70360 

262 66101.67562.71411 

264 66101.  67562,  71411 

265 67562.  7141 1 

268 66101 

269 66101 

270 67562,  7141 1 

271 66101.67834 

300 68712.  69032.  69601, 

71052 

302 69169 

441 71054 

745 70087.70190 

41  CFR 

300-3 66674 

301-11 66674 

301-12 66674 

PropoMdRulM: 

101-35 66092 

101-42 68136 

101-43 68136 

42  CFR 

50 66062 

400 68687 

402 68687 

Propoaad  RuIm: 

1001 68223 

43  CFR 

3195 66760 

PropoMdRulM: 

39 67834 

3100 66776.  66840 

3106 66776 

3110 66840 

3120 „ 66840 

3130 66776.66840 

3140 66840 

3150 66840 

3160 66776,66840 

3170 66840 

3180 66840 

44  CFR 

64 70036,70037 

65 67001 ,  67003 

67 67004 

206 71026 

354 .....69001 

PropoMd  Rules: 

67 67026 

45  CFR 

2500 66063 

2501 66063 

2502 66063 


2503 66063 

2504 66063 

2505 66063 

2506 66063 

Proposed  Rulsa: 

60 71255 

48CFR 

401 68697 

Proposed  Rules: 

16 71257 

45 71411 

502 66512 

510 70710 

514 70368,71062 

515 70710 

520 70368 

525 69603 

530 71062 

535 69034 

545 66512 

550 67030 

551 67030 

555 67030 

560 67030 

565 67030 

571 66512 

572 .„..., 69034 

583 „ 70710 

585 : 67030 

586 67030 

587 67030 

588 67030 

47  CFR 

0 68904.70727 

1 67422.  68904,  70040, 

71027 

2 69562,70727 

13 68904 

22 68904 

24 68904 

26 68904,71039 

27 68904 

52 68197 

54 67006.  68208.  70564 

64 67006 

69 67006.70564 

73 67430,  69208.  70040, 

71389 

74 69562 

78 „ 69562 

80 68904 

87. 68904 

90 68904 

95 68904 

97 68904 

101 68904,69562 

Proposed  Rules: 

Ch.  1 70089 

0 66104 

1 70090 

2 „.; 69606 

36 67837 

54 67837„38224 

62 68714 

65 68418 

73 66104.  67036.  67439, 

67449,  68424,  68425,  68718, 

68719.  68720.  68721.  68722. 

68729,  69607,  69608,  69609. 

71412.71413.71414,  71415 

74 68729.69606 

76 66104 

78 69606 

101 69606 


48  CFR 

Ch.  1 70264.  70306 

Ch.  2 71230 

- 1 70292 

5 70265 

6 70265 

7 70265 

8 70265 

12 70265 

13 70265 

14 70265 

15 70265 

16 70282 

19 70265.70292 

22 70282 

26 70265 

31 - 70287 

32 70292 

37 „ 70292 

42 70292 

44 70288 

46 70289.70290 

48 70290 

52 70265.  70282.  70289. 

70291.  70292 

53 70265,70292 

204 ; 69005 

206 67803 

217 67803 
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228 69006 
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253 69007 
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849 .€9216 

852 69216 

853 69216 

870 69216 
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5316 67600 

5350 71390 

Proposed  Rules: 

Ch.  20 67726 

11 * 68344 

52 68344 

1503 71415 
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1526 67845 
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49  CFR 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


eULES  GOING  INTO 
,^FFECT  DECEMBER  28, 
1998 


(AGRICULTURE 
>EPARTMENT 

•ood  Safety  and  Inspection 
Service 

Meat  and  poultry  inspection: 
Federal  Meat  Inspection  Act; 
State  designations- 
Minnesota;  termination; 
published  11-27-98 

COMMERCE  DEPARTMENT 
Intenutional  Trade 
Mministration 
Jruguay  Round  Agreements 
Act  (URAA);  implementation: 
Countervailing  duties; 
methodology;  published 
11-25-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Mr  pollutants,  hazardous; 
national  emission  standards: 
Wood  furniture 
manufacturing  operations; 
published  12-28-98 
Mr  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Missouri;  published  11-27-98 
Ozone  Transport 
Assessment  Group 
Region;  published  10-27- 
98 

Mr  quality  implementation 
plans;  approval  and 
promulgation,  various 
States: 

Ozone  Transport 
Assessment  Group 
Region;  published  12-24- 
98 

)rinking  water: 
National  primary  drinking 
water  regulatk>ns — 
Consumer  confidence 
reports;  published  12- 
28-98 

■lazardous  waste  program 
authorizations: 
Arizona:  published  10-28-98 
Michigan;  published  10-29- 
98 

-EDERAL 

XMMMUNICATIONS 
COMMISSION 

^adio  stations;  table  of 
assignments: 


Missouri;  published  11-24-98 
Texas;  published  12-28-98 

FEDERAL  HOUSING 
FINANCE  BOARD 

Federal  home  loan  bank 
system: 

Community  investment  cash 
advance  programs; 
published  11-27-98 
FEDERAL  RESERVE 
SYSTEM 

Bank  holding  companies  and 
change  in  bank  control 
(Regulation  Y): 
Federally  related 
transactions;  appraisal 
standards;  published  11- 
27-98 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Low  income  housing: 
Housing  assistance 
payments  (Secton  8) — 
Multifamily  housing 
mortgage  and  housing 
assistance  restructuring 
program  {maik-Xo- 
market  program),  etc.; 
correction;  published 
12-28-98 
LIBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Copyright  arbitratk)n  royalty 
panel  rules  and  procedures: 
Digital  performance  right  in 
sound  recordings  and 
ephemeral  recordings; 
published  11-27-98 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworthiness  directives: 
Aiitus;  published  12-22-98 
Boeing;  published  12-10-98 
Butktran  Grob  Luft-und 
Raumfahrt  GmbH; 
published  11-23-98 
Domier-Werice  G.m.b.H.; 

published  11-23-98 
EXTRA  Flugzeugbau  GmbH; 

published  11-23-98 
McDonnell  Douglas; 

published  12-10-98 
Mooney  Airaaft  Corp.; 
published  11-23-98 
SOCATA-Groupe 
AEROSPATIALE; 
published  11-24-98 
Airworthiness  standards: 
Special  conditions — 
Raytheon  Aircraft  Co.; 
model  390  airplane; 
published  12-28-98 
TRANSPORTATION 
DEPARTMENT 
National  Higltway  Traffic 
Safety  Administration 
Motor  vehKle  safety 
standards: 


Occupant  crash  protection — 
Air  bag  depowering; 
performance  standard 
.     changed;  published  12- 
28-98 

TREASURY  DEPARTMENT 
Customs  Service 

Financial  and  accounting 
procedures: 

Israeli  products:  customs 
user  fee  exemption; 
published  12-28-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 

Service 

Prunes  (dried)  produced  in 
California;  comments  due  by 
12-28-98;  published  12-18- 
98 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 
foreign: 

Coffee;  comments  due  by 
12-30-98;  published  11- 
30-98 

AGRICULTURE 
DEPARTMENT 
Conunodity  CredH 
Corporation 

Emergency  livestock 
assistance: 
American  Indian  livestock 

feed  program;  comments 

due  by  12-28-98; 

published  11-27-98 

AGRICULTURE 
DEPARTMENT 
Farm  ServkM  Agency 

Program  regulatk>ns: 
Farm  labor  housing  toans 
and  grants;  processing 
requests;  comments  due 
by  12-28-98;  published 
10-29-98 

AGRICULTURE 
DEPARTMENT 

Rural  Business-Cooperative 
Service 

Program  regulatk>ns: 
Farm  labor  housing  k>ans 
and  grants;  processing 
requests;  comments  due 
by  12-28-98;  published 
10-29-98 

AGRICULTURE 

DEPARTMENT 

Rural  Housir>g  Service 

Program  regulations: 
Farm  latx>r  housing  loans 
and  grants:  processing 
requests;  comments  due 


by  12-28-98;  published 
10-29-98 

AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Service 

Program  regulations: 
Farm  labor  housing  loans 
and  grants;  processing 
requests:  comments  due 
by  12-28-98;  published 
10-29-98 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Endangered  and  threatened 
species: 

Sea  turtle  conservation; 
shrimp  trawling 
requirements — 
Turtle  excluder  devices; 
comments  due  by  12- 
30-98;  published  12-3- 
98 
Fishery  conservation  and 
management: 
Alaska:  fisheries  of 
Exclusive  Economic 
Zone- 
Gulf  of  Alaska  and  Bering 
Sea  and  Aleutian 
Islands  groundfish; 
comments  due  by  12- 
28-98;  published  10-26- 
98 
Caribbean,  Gulf,  and  South 
Atlantic  fisheries — 
South  Atlantk:  snapper 
grouper:  comments  due 
by  12-28-98:  published 
11-12-98 
Northeastern  United  States 
fisheries  arid  American 
k>bster;  comments  due  by 
12-28-98;  pubiished  11- 
13-98 

DEFENSE  DEPARTMENT 

Federal  Aoquisitkxi  Regulatk>n 

(FAR): 

CoTKlitkxiaUy  accepted 
items;  comments  due  t>y 
12-28-98:  published  10- 
28-98 

Javits-Wagner-O'Day  Act 
partkapating  nonprofit 
agencies:  name  change 
or  successor  in  interest 
procedures:  comments 
due  by  12-28-98: 
published  10-27-98 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs:  State  authority 

delegations: 

Washington:  comments  due 
by  12-31-98;  published 
12-1-98 
Air  quality  implementation 

plans:  approval  and 

promulgation:  various 

States: 

New  York;  comments  due 
by  12-28-98;  published 
11-27-98 


VI 
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Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Ferbam,  etc.  (canceled  food 
uses);  comments  due  by 
12-28-98;  published  10- 
26-98 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  12-28-98;  published 
11-25-98 
Toxic  substances: 
Lead-based  paint  activities — 
Identification  of  dangerous 
levels  of  lead; 
correction;  comments 
due  by  12-31-98; 
published  12-18-98 
Lead-based  paint- 
Identification  of  dangerous 
levels  of  lead;  meeting; 
comments  due  by  12- 
31-98;  published  11-5- 
98 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Radio  services,  special: 
Aviation  services — 
Radionavigation  service; 
31.8-32.3  GHz  band 
removed;  comments 
due  by  12-30-98; 
published  11-30-98 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

CorKlitionally  accepted 
items;  comments  due  by 
12-28-98;  published  10- 
28-98 

Javits-Wagner-O'Day  Act 
participating  nonprofit 
agencies;  name  change 
or  successor  in  interest 
procedures;  comments 
due  by  12-28-98; 
published  10-27-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Children  and  Families 
Administration 

Personal  Responsibility  and 

Work  Opportunity 

Reconciliation  Act  of  1996; 

implementation: 

Welfare-to-work  grants;  data 
collection  and  reporting 
requirements  for  States 
and  Indian  Tribes; 
comments  due  by  12-28- 
98;  published  10-29-98 

HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

Food  and  Drug 

Administration 

Food  for  human  consumption: 


Natamycin  (Pimaricin); 
comments  due  by  12-31- 
98;  published  12-1-98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 
Medicare: 
Skilled  nursing  facilities; 
prospective  payment 
system  and  consolidated 
billing;  comments  due  by 
12-28-98;  published  11- 
27-98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Public  Health  Service 
Fellowships,  internships, 
training: 

National  Institutes  of  Health 
research  traineeships; 
comments  due  by  12-29- 
98;  published  10-30-98 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 

Community  development  bkx* 
grants: 

Fair  housing  performance 
standards  for  acceptance 
of  consolidated  plan 
certifications  and 
compliance  with 
performance  review 
criteria;  comments  due  by 
12-28-98;  published  10- 
28-98 
Manufactured  home 
construction  and  safety 
standards: 

Incorporation  by  reference 
standards;  comments  due 
by  12-29-98;  published 
10-30-98 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Armored  snail  and  slender 
campeloma;  comments 
due  by  12-28-98; 
published  10-28-98 
Findings  on  petitions,  etc. — 
Junaluska  salamander; 
comments  due  by  12- 
28-98;  published  10-28- 
98 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Montana;  comments  due  by 
12-31-98;  published  12-1- 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 


Conditionally  accepted 
items;  comments  due  by 
12-28-98;  published  10- 
28-98 
Javits-Wagner-O'Day  Act 
participating  nonprofit 
agencies;  name  change 
or  successor  in  interest 
procedures;  comments 
due  by  12-28-98; 
published  10-27-98 
PENSION  BENEFIT 
GUARANTY  CORPORATION 
Single-employer  plans: 
Lump  sum  payment 
assumptions; 

discontinuation;  comments 
due  by  12-28-98; 
published  10-26-98 
Valuation  of  benefits;  use  of 
single  set  of  assumptions 
for  all  benefits;  comments 
due  by  12-28-98; 
published  10-26-98 
PERSONNEL  MANAGEMENT 
OFFICE 

Combined  Federal  Campaign; 
solicitations  authorization; 
comments  due  by  12-30-98; 
published  11-30-98 
POSTAL  SERVICE 
Domestic  Mail  Manual: 
Package  reallocation  for 
periodicals  and  standard 
mail  (A)  flats  placed  on 
pallets  and  new  lat>eling 
list  L001;  implementation;, 
comments  due  by  12-28- 
98;  published  10-29-98 
International  Mail  Manual: 
Global  package  link  (GPL) 
service — 

Argentina;  comments  due 
by  12-31-98;  published 
12-1-98 
International  priority  airmail 
service;  postage  rates  and 
service  conditions 
changes;  comments  due 
by  12-28-98;  published 
11-25-98 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawbridge  operations: 
New  Jersey;  comments  due 
by  12-28-98;  published 
10-29-98 
Waterfront  facilities: 
Handling  of  Class  1 
(exptosive)  materials  or 
other  dangerous  cargoes; 
improved  safety 
procedures;  comments 
due  by  12-28-98; 
published  10-29-98 
TRANSPORTATION 
DEPARTMENT 
Americans  with  Disabilities 
Act;  implementation: 
Accessibility  guidelines  for 
transportation  services 
and  vehicles — 


Transportation  vehicles; 
over-the-road  buses; 
comments  due  by  12- 
28-98;  published  9-28- 
98 

TRANSPORTATION 
DEPARTMENT 
Federat  Aviation 
Administration 

Ainworthiness  directives: 
Boeing;  comments  due  by 

12-28-98;  published  10- 

27-98 
Bombardier;  comments  due 

by  12-30-98;  published 

11-30-98 
Domier;  comments  due  by 

12-28-98;  published  10- 

27-98 
Empresa  Brasileira  de 

Aeronautica  S.A.; 

comments  due  by  12-28- 

98;  published  11-25-98 
Mitsubishi;  comments  due 

by  12-29-98;  published  9- 

29-98 
Pratt  &  Whitney;  comments 

due  by  12-28-98; 

published  10-26-98 
Short  Brothers;  comments 

due  by  12-30-98; 

published  11-30-98 
Stemme  GmbH  &  Co.  KG; 

comments  due  by  12-28- 

98;  published  11-25-98 
Class  E  airspace;  comments 
due  by  12-28-98;  published 
11-27-98 
Gulf  of  Mexico  high  offshore 
airspace  area;  comments 
due  by  12-29-98;  pukHished 
11-10-98 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Lamps,  reflective  devices, 
and  associated 
equipment — 
Headlamp  concealment 
devices;  comments  due 
by  12-28-98;  published 
10-28-98 
Occupant  crash  protection — 
Safety  equipment  removal; 
exemptions  from  make 
inoperative  prohibition 
for  persons  with 
disabilities;  comments 
due  by  12-28-98; 
published  9-28-98 
School  bus  research  plan; 
comments  due  by  12-28- 
98;  published  10-26-98 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Pipeline  safety: 
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Pipeline  personnel; 
qualification  requirements; 
commertts  due  by  12-28- 
98;  published  10-27-98 
tREASURY  DEPARTMENT 
( Histoms  Service 
(fines,  penalties,  and 
forfeitures: 

imposition  and  mitigation  of 
penalties  for  violations  of 
Tariff  Act  section  592; 
guidelines;  comments  due 
by  12-28-98;  published 
10-28-98 

liREASURY  DEPARTIMENT 
Intemal  Revenue  Service 

ncome  t£txes: 

Business  expenses;  mileage 

allowances  use  to 

sut>stantiate  automobile 
.  expenses;  comments  due 

by  12-30-98;  published 

10-1-98 


VIU 
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CFR  CHECKLIST 


Title 


Stock  Number 


Price      Revision  Date 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 
numbers,  priceSj,and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  which  is  now  availabte  for  sale  at  the  Government  Printing 
Office. 

A  checklist  of  cun^ent  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sectkxis 
Affected).  wh«h  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Government  Printing 
Office's  GPO  Access  Service  at  http://www.access.gpo.gov/nara/cfr/ 
\^      index.html.  For  information  about  GPO  Access  call  the  GPO  User 
Support  Team  at  1-888-293^98  (toll  free)  or  202-512-1530. 

The  annual  rate  for  subscriptkxi  to  aU  revised  paper  volumes  is 

$951 .00  domestk:,  $237.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371954.  Pittsburgh,  PA  15250-7954.  AH  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account.  VISA.  Master  Card,  or  Discover).  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

S12-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 

charge  orders  to  (202)  512-2250. 

THie  Stock  Numtier  Prtee       Revision  Date 

1, 2  (2  Reserved) (869-03*-00001-l) 5.00     *  Jan.  1,  1998 

3  (1997  CompikJtion 
and  Parts  100  and  ^ 
101) (869^)34-00002-9) 19.00      'Jan.  1,1998 

4  (869^)34-00003-7) 7.00      *  Jan.  1.  1998 

1-699  (869^)34-00004-5) 35.00  Jan.  1,  1998 

700-1199 (869-034-00005-3) 26.00  Jan.  1,  1998 

1200-€nd,  6  (6  _ 

Resen/ed) (869^^)34-00006-1) 39.00  Jan.  1.  1998 

7  Parts:  _ 

1-26 (869^)34-00007-0) 24i)0  Jan.  1,  1998 

27-52  (869-034^)0008-8) 30.00  Jan.  1,  1998 

5>209 (869^4)34-00009-6) 20.00  Jan.  1,  1998 

210-299 (869-O34-00010-0) 44.00  Jon.  1,  1998 

30O-399 (869^)344)0011-8) 24.00  Jan.  1.  1998 

400-699 (869^)34-00012-6) 33.00  Jan.  1,  1998 

700-899 „ (869^4)344)0013-4) 30.00  Jan.  1,  1998 

900^999 (869-034-00014-2) 39.00  Jan.  1,  1998 

1000-1199 (869-0344)0015-1) 44.00  Jan.  1.  1998 

120(>-1599  (86W)34-00016^ 34.00  Jan.  1,  1998 

1600-1899 -  (869^)34-00017-7) 58.00  Jan.  1.  1998 

1900-1939 (869-034-00018-5) 18.00  Jan.  1,  1998 

1940-1949  (86W)34-00019-3) 33.00  Jan.  1,  1998 

1950-1999 (869-034-00020-7) 40.00  Jon.  1,  1998 

2000-End (869-034-00021-5) 24.00  Jan.  1.  1998 

8 (869-034-00022-3) 33.00        Jan.  1.  1998 

OParts: 

1-199  (869-O34-00023-1) 40.00        Jon.  1,  1998 

200-£nd (869-4)34-000244)) 33.00        Jan.  1,  1998 

10  Parts: 

0-50 (86W)34-00025-8) 39.00  Jan.  1,  1998 

51-199 (869-034-00026-6) 32.00  Jan.  1,  1998 

200-499 (869-034-00027-4) 31.00  Jon.  1,  1998 

500-€nd  (869-034-00028-2) 43.00  Jon.  1.  1998 

11  (869-034-00029-1) 19.00       Jon.  1.  1998 

12  Parts: 

1-199  „ (869-034-4)0030-4) 17.00  Jan.  1.  1998 

200-219 (869-034-00031-2) 21.00  Jon.  1,  1998 

220-299 (869^034-00032-1) 39.00  Jon.  1,  1998 

300-499 (869-034-00033-9) 23.00  Jan.  1,  1998 

500-599 (869-034-00034-7) 24.00  Jon.  1,  1998 

600-End  - (869-0344)0035-5) 44.00  Jon.  1, 1998 

13 (869-034-00036-3) 23.00        Jon.  1,  1998 


14  Parts:  „  .  .^. 

1-59              (869^4)34-00037-1) 47.00  Jon.  1,  1998 

60-139     (869-034-00038-0) 40.00  Jon.  1.  1998 

140-199       (869^)34-00039-8) 16.00  Jon.  1,  1998 

200-1199   (869^4)34-00040-1) 29.00  Jon.  1,  1998 

1200-End (869-0344)0041-0) 23.00  Jon.  1, 1998 

15  Parts: 

0-299       (869-034-00042-8) 22.00  Jon.  1.  1998 

300-799    (869-O34-O0043-6) 33.00  Jon.  1,  1998 

800-€nd  (869-034-00044^) 23.00  Jon.  1,  1998 

16  Parts: 

0^999      (869^034-00045-2) 30.00  Jon.  1.  1998 

1000-€nd (869-O34-00046-1) 33.00  Jon.  1,  1998 

17  Parts:  _              , . 

1-199       (869^)34-00048-7) 27.00  Apr.  1,  1998 

200-239 (869^4)34-0004^-5) 32.00  Apr.  1,  1998 

240-End  (869-0344)0050-9) 40.00  Apr.  1,  1998 

18  Parts:  „                  ^ 

1-399   (869-034-00051-7) 45.00  Apr.  1,  1998 

400-€nd  (869-O34-00052-5) 134)0  Apr.  1,  1998 

19  Parts: 

1-140  (869-034-00053-3) 34.00  Apr.  1.  1998 

141-199 (869^)34-00054-1) 33.00  Apr.  1,  1998 

200-Cnd  (869-034-00055-0) 15.00  Apr.  1.  1998 

20  Parts:  

1-399    (869-034-00056-8) 29.00  Apr.  1,  1998 

400-499 (869-034-00057-^) 28.00  Apr.  1,  1998 

500-End  (869-034-00058-4) 44.00  Apr.  1,  1998 

21  Parts:  _. 

1-99      „ (869-034-0005^2) 21.00  Apr.  1.  1998 

100-169 (869-034-00060-6) 27.00  Apr.  1,  1998 

170-199 (869-034-0006M) 28.00  Apr.  1.  1998 

20O-299 (869-0344)0062-2) 9.00  Apr.  1,  1998 

30O499 (869-O34-00063-1) 504)0  Apr.  1,  1998 

500-599 (869-034-00064-9) 28.00  Apr.  1.  1998 

600-799 (869-O34-00065-7) 9.00  Apr.  1.  1998 

800-1299 (869-034-00066-5) 32.00  Apr.  1,  1998 

1300-€nd (869-O34-O0067-3) IZOO  Apt.  1,  1998 

22  Parts:  

1-299  (8694)34-00068-1) 41.00  Apr.  1.  1998 

30O-€nd (869-034-00069-0) 31.00  Apr.  1,  1998 

23 (86W)344)007O-3) 25.00  Apr.  1,  1998 

24  Parts: 

0-199  (869-034-00071-1) 32.00  Apr.  1,  1998 

200-499 (869-034-00072-0) 28.00  Apr.  1,  1998 

500-699 ..(869^4)34-00073-8) 17.00  Apr.  1,  1998 

700-1699 (869-034-00074-6) 45.00  Apr.  1.  1998 

1700-End (869-034-0007S-4) 17.00  Apr.  1,  1998 

25 (869-034-O0076-2) 42.00  Apr.  1,  1998 

26  Parts: 

§§1.0-1-1.60 (869-034-00077-1) 26.00  Apr.  1.  1998 

§§  1.61-1.169 (86^4)34-00078-9) 48.00  Apr.  1.  1998 

§§1.170-1.300 (869-0344)0079-7) 31.00  Apr.  1.  1998 

§§1.301-1.400 (86W)34-00080-1) 23.00  Apr.  1,  1998 

§§1.401-1.440 (869-034-00081-9) 39.00  Apr.  1.  1998 

§§1441-1.500 (869-0344)0082-7)  29.00  Apr.  1,  1998 

§§1.501-1.640 (869-034-00083-5) 27.00  Apr.  1,  1998 

§§1.641-1.850 (869-0344)0084-3) 32.00  Apr.  1,  1998 

§§1.851-1.907 (869-034-00085-1) 36.00  Apr.  1,  1998 

§§  1.908-1.1000 (869-034-00086-0) 35.00  Apr.  1.  1998 

§§1.1001-1.1400  (869-034-00087-8) 38.00  Apr.  1,  1998 

§§1.1401-€nd  (869-034-00088-6) 51.00  Apr.  1.  1998 

2-29  (869-034-00089-4) 36.00  Apr.  1,  1998 

30-39  (869-034-00090-8) 25.00  Apr.  1,  1998 

4049  (869-034-00091-6) 16.00  Apr.  1,  1998 

50-299 (869-034-00092-4) 19.00  Apr.  1,  1998 

300-499 (869-034^)0093-2) 34.00  Apr.  1,  1998 

500-599 (869-034-00094-1) 10.00  Apr.  1,  1998 

600-End  (869-0344)0095-9) 9.00  Apr.  1.  1998 

27  Parts: 

1-199  


.  (869-034-00096-7) 49.00       Apr.  1.  1998 
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Title 


Stock  Number 


Price 


200-End  (869-034-00097-5) 17.00 

28  Parts: 

0-42 (869-034-0009a-3) 36.00 

43-end (869-034-00099-1)  30.00 

29  Parts: 

0-99 (869^)34-00100-9) 26:00 

100-499 (869-034-00101-7) 12.00 

500-899 (869-034-00102-5) 40.00 

900-1899 (869-034-00 1 03-3) 20.00 

1900-1910  (§§  1900  to 

1910.999) (869-034-00104-1) 44.00 

1910  (§§  1910.1000  to 

end)  (869-O34-00105-O) 27.00 

1911-1925  (869-034-00106-8) 17.00 

1926 (869^)34-00107-6) 30.00 

1927-£nd (869-034-00108-4) 41.00 

30  Parts: 

1-199  (869-034-00109-2)  .. 

200-699 (869-034-00110-6)  .. 

700-£nd  (869-034-00111-4)  .. 

31  Parts: 

0-199 (869-034-00112-2)  .. 

200-End  (869-034-00113-1)  .. 

32  Parts: 

1-39,  Vol.  I 15.00 

1-39,  Vol.  II 19.00 

1-39,  Vol.  Ill ". 18.00 

47.00 
51.00 
33.00 
22.00 
26.00 
27.00 


Revision  Date 
*Apr.  1,  1997 


July  1, 
July  1, 


1998 
1998 


33.00 
29.00 
33.00 

20.00 
46.00 


July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 
July  1,  1998 
July  1,  1998 


July  1, 
July  1, 


1998 
1998 


1-190  (869-034-001 14-9) 

191-399 (869-032-00115-4) 

400-629 (869-034-00116-5) 

630-699 „....  (869-034-00117-3) 

700-799 (869-034-00118-1) 

800-End  (869-034-00119-0) 

33  Parts: 

1-124  (869-034-00120-3) 

125-199 (869-034-00121-1) 

200-£nd  (869-034-00122-0) 

34  Parts: 

1-299  (869-034-00123-8)  . 

300-399 (869-034-00124-6)  . 

400-End  (869-034-00125-4)  . 


29.00 
38.00 
30.00 

27.00 
25.00 
44.00 

35  (869-034-00126-2) 14.00 

36  Parts 

1-199  (869-034-00127-1) 20.00 

200-299 (869-O34-00128-9) 21.00 

300-€nd  (869-034-00129-7) 35.00 

37  (869-034-00130-1) 27.00 

38  Parts: 

0-17  (869-034-00131-9)  .. 

18-End  (869-034-00132-7)  .. 


34.00 
39.00 


40  Parts: 

M9  (869-034-00134-3) 31.00 

50-51  (869-034-00135-1) 24.00 

52  (52.01-521018) (869-034-00136-0) 28.00 

52  (521019-End)  (869-034-00137-8)  ......  33.00 

5i-59  (869-034-00138-6) 17.00 

to  (869-034-00139-4) 53.00 

61-62  (869-034-00140-8) 18.00 

63  (869-034-00141-6) 57.00 

64-71  (869-034-00142-4) 11.00 


72-80  (869-034-00143-2) 

81-«5  (869-034-00144-1) 

86  (869-034-00144-9) 

87-135 (869-034-00146-7) 

136-149 (869-034-00147-5) 

150-189 (869-034-00148-3) 

190-259 (869-034-00149-1) 

260-265 (869-034-00150-9) 


36.00 
31.00 
53.00 
47.00 
37.00 
34.00 
23.00 
29.00 


2  July  1,  1984 

2July  1,  1984 

2July  1,  1984 

July  1,  1998 

July  1,  1997 

July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 
July  1,  1998 
July  1,  1998 

July  1,  1998 
July  1,  1998 
July  1,  1998 

July  1,  1998 

July  1,  1998 
July  1,  1998 
July  1.  1998 

July  1,  1998 

July  1,  1998 
July  1,  1998 


(869-034-00133-5) 23.00        July  1,  1998 


July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1.  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 


Title 


Stock  Number 


Price       Revision  Date 


266-299 (869-034-00151-3) 33.00 

300-399 (869-O34-O0152-1) 26.00 

400-424 (869-034-00153-0) 33.00 

425-699 (869-034-00154-8) 42.00 

700-789 (869-034-00155-6) 41.00 

790-End  (869-034-00156-4) 22.00 

41  Chapters: 

1,  1-1  to  1-10 13.00 

1,1-11  to  Appendix,  2  (2  Resen/ed) 13.00 

>6 14.00 

7  - 6O0 

8  450 

9  13.00 

10-17  9.50 

18,  Vol.  I,  Ports  1-5  13  00 

18,  Vol.  II,  Ports  6-19 13  OO 

18,  Vol.  til,  Ports  20-52 13.OO 

19-100  13.00 

1-100  (869-034-00157-2) 13.00 

101  (869-O34-O0158-1) 37.00 

102-200 (869-034-00158-9) 15.00 

201-End  (869-034-0016O-2) 13.00 

42  Parts: 

1-399  (869-034-00161-1)  .. 

400^29 (869^)32-00161-8)  .. 

430-£nd  (869-032-00162-6)  .. 


43  Parts: 

1-999  (869-032-00163-4) 

1000-end  (869-032-00164-2) 


34.00 
35.00 
50.00 

31.00 
50.00 


(869-032-00165-1) 31.00 


45  Parts: 

1-199 (869-032-00166-9) 

200^99 (869-032-00167-7) 

500-1199  (869-032-00168-5) 

1200-€nd (869^132-00169-3) 

46  Parts: 

1-40  (869-032-00170-7) 

41-69  (869-032-00171-5) 

70-89  (869-034-00173-4) 

90-139 (869-032-00173-1) 

140-155 (869-032-001 74^))  . 

156-165 (869-032-00175-8)  . 

166-199 (869-032-00176-6)  . 

200-499 (869-032-00177-4)  . 

500-End  (869-034-00179-3)  . 

47  Parts: 

0-19  (869-032-00179-1)  . 

20-39  (869-032-00180^)  . 

40-69 (869-032-00181-2)  . 

70-79  (869^)32-00182-1)  . 

80-£nd  „..  (869-032-00183-9)  . 


30.00 
18.00 
29O0 
39.00 

26.00 
22.00 
8.00 
27.00 
15.00 
20.00 
26.00 
21.00 
16.00 

34.00 
27.00 
23.00 
33.00 
43.00 

48  Chapters: 

1  (Ports'  1-51) (869-O34-00185-8) 51.00 

1  (Ports  52-99)  (869-032-00185-5) 29.00 

2  (Ports  201-299) (869-032-00186-3) 35.00 

3-6 (869-032-00187-1) 29.00 

7-14  (869-032-00188-0) 32.00 

15-28  (869-032-00189-8) 33.00 

29-End  (869-032-00190-1) 25.00 

49  Parts: 

1-99 (869-034-00192-1) 31.00 

100-185 (869-032-00192-8) 50.00 

186-199 (869-032-O0193-6) 1 1.00 

200-399 (869-032-00194-4) 43.00 

400-999 (869-032-00195-2) 49.00 

1000-1199  (869-034-00197-1) 17.00 

1200-End (869-032-00197-9) 14.00 

50  Parts: 

1-199  (869-032-00198-7)  .. 

200-599 (869-032-00199-5)  .. 

600-End  (869-032-00200-2)  .. 


41.00 
22.00 
29.00 


July  1.  1998 

July  1,  1998 

July  1,  1998 

July  1.  1998 

July  1,  1998 

July  1,  1998 

^  July  1,  1984 

'July  1,  1984 

'July  1,  1984 

'July  1,  1984 

'July  1,  1984 

'July  1,  1984 

'July  1,  1984 

'July  1.  1984 

'July  1,  1984 

'July  1,  1984 

'July  1,  1984 

July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 
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TiUe  3— 

The  President 


Presidential  Documents 


Proclamation  7161  of  December  23,  1998 

Extending  United  States  Copyright  Protections  to  the  Works 
of  the  Socialist  Republic  of  Vietnam 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Section  104(b)(5)  of  title  17  of  the  United  States  Code  provides  that  when 
the  President  finds  that  a  particular  foreign  nation  extends,  to  works  by 
authors  who  are  nationals  or  domiciliaries  of  the  United  States  of  America 
or  to  works  first  published  in  the  United  States,  copyright  protection  on 
substantially  the  same  basis  as  that  on  which  the  foreign  nation  extends 
protection  to  works  of  its  own  nationals  and  domiciliaries  and  works  first 
published  in  that  nation,  the  President  may  by  proclamation  extend  protec- 
tion under  that  title  to  works  of  which  one  or  more  of  the  authors  is, 
on  the  date  of  first  publication,  a  national,  domiciliary,  or  sovereign  authority 
of  that  nation,  or  which  are  first  published  in  that  nation.  Section  104A(g) 
of  title  17  of  the  United  States  Code  provides  that  when  the  President 
finds  that  a  particular  foreign  nation  extends,  to  works  by  authors  who 
are  nationals  or  domiciliaries  of  the  United  States,  restored  copyright  protec- 
tion on  substantially  the  same  basis  as  provided  under  that  section,  the 
President  may  by  proclamation  extend  the  restored  protection  provided  under 
that  section  to  any  work  of  which  one  or  more  of  the  authors  is,  on  the 
date  of  first  publication,  a  national,  domiciliary,  or  sovereign  authority  of 
that  nation,  or  which  was  first  published  in  that  nation. 

Satisfactory  assurances  have  been  received  that  as  of  the  date  of  entry 
into  force,  December  23,  1998,  of  the  Agreement  between  the  Government 
of  the  United  States  of  America  and  the  Government  of  the  Socialist  Republic 
of  Vietnam  on  the  Establishment  of  Copyright  Relations  (the  "Copyright 
Agreement"),  Vietnam  will  extend,  to  works  of  United  States  nationals  and 
domiciliaries  and  works  first  published  in  the  United  States,  copyright  protec- 
tion in  the  Socialist  Republic  of  Vietnam  on  substantially  the  same  basis 
as  works  of  Vietnamese  nationals  and  domiciliaries  and  works  first  published 
in  Vietnam,  and  that  Vietnam  will  extend,  to  works  by  authors  who  are 
nationals  or  domiciliaries  of  the  United  States,  restored  copyright  protection 
on  substantially  the  same  basis  as  provided  under  section  104A  of  title 
17  of  the  United  States  Code. 

NOW.  THEREFORE,  I,  WILLIAM  J.  CLINTON.  President  of  the  United  States 
of  America,  by  the  authority  vested  in  me  by  section  104(b)(5)  and  section 
104A(g)  of  title  17  of  the  United  States  Code,  do  declare  and  proclaim 
that,  as  of  the  date  of  entry  into  force  of  the  Copyright  Agreement,  the 
conditions  specified  in  section  104(b)(5)  and  section  104 A(g)  of  title  17 
of  the  United  States  Code  have  been  satisfied  in  the  Socialist  Republic 
of  Vietnam  with  respect  to  works  of  which  one  or  more  of  the  authors 
is.  on  the  date  of  first  publication,  a  national  or  domiciliary  of  the  United 
States  of  America,  or  which  are  first  published  in  the  United  States,  and 
that  a§  of  the  date  of  entry  into  force  of  the  Copyright  Agreement,  works 
of  which  one  or  more  of  the  authors  is,  on  the  date  of  first  publication, 
a  national,  domiciliary,  or  sovereign  authority  of  Vietnam,  or  which  are 
first  published  in  Vietnam,  are  entitled  to  copyright  protection  and  restored 
copyright  protection  under  title  17  of  the  United  States  Code. 
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I  hereby  request  the  Secretary  of  State  to  notify  the  Government  of  the 
Socialist  Republic  of  Vietnam  that  the  date  on  which  works  of  which  one 
or  more,  of  the  authors  is,  on  the  date  of  first  publication,  a  national, 
domiciliary,  or  sovereign  authority  of  Vietnam,  or  which  are  first  published 
in  Vietnam,  are  entitled  to  copyright  protection  and  restored  copyright  protec- 
tion under  title  17  of  the  United  Sates  Code  is  December  23,  1998,  the 
date  on  which  the  Copyright  Agreement  enters  into  force. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-third 
day  of  December,  in  the  year  of  our  Lord  nineteen  hundred  eind  ninety- 
eight,  and  of  the  Independence  of  the  United  States  of  America  the  two 
hundred  and  twenty -third. 


Oo^JUajum^j^Vmj^^ 


(FR  Do&  08-34491 
Filed  12-28-98:  8:4S  am) 
Billing  cod*  319S-01-P 
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PHONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  707 

rnith  in  Savings 

(GENCY:  National  Credit  Union 
administration  (NCUA). 
ACTION:  Interim  final  rule  with  request 
or  comments. 


lUIMARY:  NCUA  is  amending  part  707 
af  its  regulations  to  implement  certain 
statutory  changes  in  the  Truth  in 
Savings  Act  (TISA).  These  amendments: 
nodify  the  rules  governing  indoor  lobby 
ligns;  eliminate  subsequent  disclosure 
requirements  for  automatically 
tenewable  term  share  accounts  with 

terms  of  one  month  or  less;  repeal 
nSA's  civil  liability  provisions  as  of 
September  30,  2001;  and  permit 
iisclosure  of  an  annual  percentage  yield 
APY)  equal  to  the  contract  dividend 
ate  for  term  share  accounts  with 
naturities  greater  than  one  year  that  do 

:  lot  compoimd  but  require  dividend 

listributions  at  least  annually 

>ATES:  This  rule  is  effective  December 
:  29, 1998.  Comments  must  be  received 
I  m  or  before  March  29, 1999. 
I  ADDRESSES:  Direct  comments  to  Becky 
laker.  Secretary  of  the  Board.  Mail  or 
umd-deUver  comments  to:  National 
Iredit  Union  Administration,  1775 
Xike  Street,  Alexandria,  Virginia 
:23 14-3428.  You  may  fax  comments  to 
703)  518-6319.  Please  send  comments 
)y  one  method  only. 
'OR  FURTHER  INFORMATION  CONTACT: 
Prank  S.  Kressman,  Staff  Attorney. 
Division  of  Operations,  Office  of 
ueneral  Counsel,  at  the  above  address  or 
lephone:  (703)  518-6540. 
PPLEMENTARY  INFORMATION: 

lackground 

Part  707  of  NCUA's  regulations 
:  mplements  TISA.  12  CFR  part  707.  The 
turpose  of  part  707  and  TISA  is  to  assist 


members  in  making  meaningful 
comparisons  among  share  accounts 
offered  by  credit  unions.  Part  707 
requires  disclosure  of  fees,  dividend 
rates,  APY,  and  other  terms  concerning 
share  accoimts  to  members  at  accoimt 
opening  or  whenever  a  member  requests 
this  information.  Fees  and  other 
information  also  must  be  provided  on 
any  periodic  statement  credit  unions 
send  to  their  members.  TISA  requires 
NCUA  to  promulgate  regulations 
substantially  similar  to  those 
promulgated  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  (Federal 
Reserve).  12  U.S.C.  4311(b).  In  doing  so, 
NCUA  is  to  take  into  account  the  unique 
nature  of  credit  unions  and  the 
limitations  imder  which  they  may  pay 
dividends  on  member  accoimts. 

The  Federal  Reserve  has  issued  final 
rules  to  implement  certain  statutory 
changes  in  TISA.  One  of  these  rules: 
expands  an  exemption  from  certain 
advertising  provisions  for  signs  on  the 
interior  of  a  depository  institution; 
eliminates  the  requirement  that 
depository  institutions  provide 
disclosures  in  advance  of  maturity  for 
automatically  renewable  (rollover) 
accounts  witfi  a  term  of  one  month  or 
less;  and  repeals  TISA's  civil  liabihty 
provisions,  effective  September  30, 
2001.  63  FR  52105  (September  29, 
1998).  The  Federal  Reserve  also  has 
promulgated  a  final  rule  that  permits 
depository  institutions  to  disclose  an 
APY  equal  to  the  contract  interest  rate 
for  time  accoimts  with  maturities  greater 
than  one  year  that  do  not  compound  but 
require  interest  distributions  at  least 
annually.  63  FR  40635  (July  30, 1998). 
NCUA  is  issuing  final  rules  that  are 
substantially  similar  to  the  above  rules 
issued  by  the  Federal  Reserve. 

Interim  Final  Rule 

The  NCUA  Board  is  issuing  these 
rules  as  interim  final  rules  because  there 
is  a  strong  pubUc  interest  in  having  in 
place  consiuner  oriented  rules  that  are 
consistent  with  those  recently 
promulgated  by  the  Federal  Reserve. 
Additionally,  as  discussed  above,  NCUA 
is  required  to  issue  rules  substantively 
similar  to  those  of  the  Federal  Reserve 
shortly  after  the  Federal  Reserve  issues 
its  final  rules.  Accordingly,  for  good 
cause,  the  Board  finds  that,  pursuant  to 
5  U.S.C.  553(b)(3)(B),  notice  and  public 
procedures  are  impracticable, 
unnecessary,  and  contrary  to  the  public 


interest;  and,  pursuant  to  5  U.S.C. 
553(d)(3),  the  rules  shall  be  effective 
immediately  and  without  30  days 
advance  notice  of  pubfication.  Although 
the  rules  are  being  issued  as  interim 
final  rules  and  are  effective 
immediately,  the  NCUA  Board 
encourages  interested  parties  to  submit 
comments. 

Section  by  Section  Analysis 

Section  707.4    Account  Disclosures 

A  brief  statement  has  been  added  to 
the  account  disclosure  requirements  of 
§  707.4(b)(6)(iii)  for  credit  unions  stating 
an  APY  equal  to  the  contract  dividend 
rate  for  noncompounding  term  share 
accoimts  that  have  a  maturity  greater 
than  one  year  and  that  require  dividend 
payouts  at  least  annuaUy.  The  statement 
alerts  members  to  the  fact  that 
dividends  cannot  remain  in  the  account. 
This  is  intended  to  assist  members  in 
comparison  shopping  between  accounts 
with  annual  compounding  and  accoimts 
that  do  not  compound  but  require 
dividend  payouts  during  the  account 
term. 

Section  707.5    Subsequent  Disclosures 

Section  266(a)(3)  of  TISA  requires 
depository  institutions  to  provide 
certain  disclosures  for  rollover  accounts 
at  least  30  days  before  maturity.  The 
Federal  Reserve  has  determined  that  the 
purposes  of  TISA  would  not  be  served 
by  requiring^dvance  disclosures  for 
rollover  accounts  with  maturities  of  one 
month  or  less,  and  has  interpreted  one 
month  to  include  30  or  31  days.  NCUA 
takes  the  same  approach  in  this  context, 
and  does  not  require  disclosures  to  be 
provided  in  advance  of  maturity  for 
these  accounts.  Credit  unions  will 
continue  to  provide  disclosures  when 
these  accounts  are  opened.  Accordingly, 
§  707.5(c)  and  the  corresponding 
provision  in  Appendix  C-Official  Staff 
Interpretations,  which  required 
disclosure,  are  deleted. 

Section  707.8    Advertising 

This  section  requires  credit  unions 
that  advertise  APYs  for  accounts  to 
disclose  other  key  account  features.  It 
requires  a  brief  narrative  that  parallels 
the  account  disclosure  statement 
required  by  §  707.4(b)(6)(iii).  ifa  credit 
union  states  an  APY  equal  to  the 
contract  dividend  rate  in  advertising  a 
noncompounding  multi-j-ear  account 
that  requires  dividend  payments,  the 


^ 


fact  that  dividend  payouts  are 
mandatory  and  that  dividends  cannot 
remain  in  the  account  must  be  stated. 
This  disclosure  is  intended  to  assist 
members  in  comparison  shopping 
between  multi-year  accounts  that 
compound  annually  and  multi-year 
accounts  that  do  not  compound  but 
require  dividend  payouts  at  least 
annually. 

Section  263(a)  of  TISA  provides  that 
a  reference  to  a  specific  dividend  rate, 
yield,  or  rate  of  earnings  in  an 
advertisement  triggers  a  duty  to  state 
certain  additional  information, 
including  the  APY.  In  1994,  Congress 
amended  section  263(c)  of  the 
advertising  rules  to  provide  that,  if  a 
rate  is  displayed  on  a  sign,  including  a 
rate  board,  designed  to  be  viewed  only 
from  the  interior  of  the  premises,  then 
the  disclosure  requirements  of  section 
263  do  not  apply.  A  subsequent 
statutory  amendment  to  section  263(c) 
expands  the  exemption  for  signs  on  the 
interior  of  the  premises.  Specifically,  all 
signs  inside  the  premises  are  exempt 
from  certain  advertising  disclosures, 
including  signs  that  are  intended  to  be 
viewed  from  outside  the  premises. 
Accordingly,  the  reference  in  §  707.8(e) 
to  signs  that  face  outside  the  premises 
and  the  corresponding  provision  in  the 
Appendix  C— Offidat  Staff 
Interpretations  are  amended.  Any  sign 
posted  on  the  outside  of  the  premises 
remains  covered  by  the  advertising 
provisions  unless  the  sign  qualifies  for 
some  other  exemption,  such  as  the 
exemption  for  electronic  media. 

The  Federal  Reserve  exempts 
advertisements  made  through  broadcast 
or  electronic  media  from  several  of  the 
mandatory  advertising  disclosures.  The 
Federal  Reserve  has  determined  that 
computer  or  other  advertisements,  such 
as  those  posted  on  the  Internet,  are  not 
exempt  under  the  broadcast  or 
electronic  media  provision.  The 
rationale  for  broadcast  and  electronic 
media  exemptions  is  that  these  media 
have  time  or  space  constraints  that  make 
it  extremely  burdensome  to  provide  the 
required  disclosures.  Advertisements 
posted  on  the  Internet  generally  do  not 
have  the  same  time  and  space 
constraints.  Such  advertisements, 
therefore,  remain  subject  to  the  general 
advertising  rules  and  must  comply  with 
the  requirements  of  §§  707.8(a),  (b),  (c), 
and  (d). 

Section  707.9    Enforcement  and  Record 
Retention 

Section^71  of  TISA,  which  provides 
for  civil  liability  for  violations  of  TISA, 
has  been  repealed  effective  September 
30,  2001.  This  section  reflects  the 
effective  date  of  the  repeal. 


Appendix  A  to  Part  707 — Annual 
Percentage  Yield  Calculation 

Paragraph  E  is  added  to  Appendix  A, 
Part  I  to  clarify  how  APYs  may  be 
determined  for  noncompounding  term 
share  accounts  that  have  a  maturity 
greater  than  one  year  and  that  pay 
dividends  at  least  annually.  Two 
examples  are  added,  including  an 
example  calculating  the  APY  for  a 
stepped-rate  account. 

Appendix  B  to  Part  707 — Model  Clauses 
and  Sample  Forms 

A  new  model  clause  is  added  to 
describe  the  effect  of  dividend  payments 
on  earnings. 

Appendix  C  to  Part  707— Official  Staff 
Interpretations 

Appendix  C  has  been  amended  in 
accordance  with  the  amendments  made 
to  §§  707.5  and  707.8  for  the  reasons 
disciissed  above. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  NCUA  to  prepare  an  analysis  to 
describe  any  significant  economic 
impact  any  proposed  regulation  may 
have  on  a  substantial  number  of  small 
entities  (primarily  those  under  $1 
million  in  assets).  The  NCUA  has 
determined  and  certifies  that  this 
interim  rule  vtrill  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  credit  unions. 
Accordingly,  the  NCUA  has  determined 
that  a  Regulatory  Flexibility  Analysis  is 
not  requfred. 

Paperwork  Reduction  Act 

This  interim  rule  has  no  net  effect  on 
the  reporting  requirements  in  part  707. 

Executive  Order  12612 

Executive  Order  12612  reqiures 
NCUA  to  consider  the  effect  of  its 
actions  on  state  interests.  It  states  that: 
"Federal  action  limiting  the  policy- 
making discretion  of  the  states  should 
be  taken  only  where  constitutional 
authority  for  the  action  is  clear  and 
certain,  and  the  national  activity  is 
necessitated  by  the  presence  of  a 
problem  of  national  scope."  This 
interim  rule  will  not  have  a  direct  effect 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  NCUA  has 
determined  that  this  interim  rule  does 
not  constitute  a  significant  regulatory 
action  for  purposes  of  the  executive 
order. 


Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Pub. 
L.  104-121)  provides  generally  for 
congressional  review  of  agency  rules.  A 
reporting  requirement  is  triggered  in 
instances  where  NCUA  issues  a  final 
rule  as  defined  by  Section  551  of  the 
Administrative  Procedures  Act.  5  U.S.C. 
551.  The  Office  of  Management  and 
Budget  has  reviewed  this  rule  and  has 
determined  that  for  purposes  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  this  is  not  a  major 
rule. 

List  of  Subjects  in  12  CFR  Part  707 

Advertising,  Consumer  protection. 
Credit  unions,  Reporting  and 
recordkeeping  requirements.  Truth  in 
savings. 

By  the  National  Credit  Union 
Administration  Board  on  December  17, 1998. 
Becky  Baker, 
Secretary  of  the  Board. 

For  the  reasons  set  forth  above,  12 
CFR  part  707  is  amended  as  follows: 

PART  707— TRUTH  IN  SAVINGS 

1.  The  authority  citation  for  part  707 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  4311. 

2.  Section  707.4  is  amended  by 
adding  a  sentence  at  the  end  of 
paragraph  (b)(6)(iii)  to  read  as  follows: 

§707.4   Account  disclosures. 

*        •        *        •        • 

(b)  *  •  • 

(6)  *  •  * 

(iii)  *  *  *  For  accoimts  with  a  stated 
maturity  greater  than  one  year  that  do 
not  compound  dividends  on  an  annual 
or  more  frequent  basis,  that  require 
dividend  payouts  at  least  annually,  and 
that  disclose  an  APY  determined  in 
accordance  with  section  E  of  appendix 
A  of  this  part,  a  statement  that 
dividends  caimot  remain  on  account 
and  that  payout  of  dividends  is 
mandatory. 


§707.5    [Amended] 

3.  Section  707.5  is  amended  by 
removing  paragraph  (c)  and 
redesignating  paragraph  (d)  as  new 
paragraph  (c). 

4.  Section  707.8  is  amended  as 
follows: 

a.  Add  a  new  paragraph  (c)(6)(iii)  to 
read  as  set  forth  below;  and 

b.  Revise  paragraph  (e)(2)(i)  to  read  as 
set  forth  below. 

§707.8    Advertising. 
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(c)  *  *  • 

(6)  •  •  • 

(iii)  Required  dividend  payouts.  For 
I  bncompounding  term  share  accounts 
I  nth  a  stated  maturity  greater  than  one 
]  ear  that  do  not  compoimd  dividends 
[  n  an  annual  or  more  frequent  basis, 
t  lat  require  dividend  payouts  at  least 
E  nnually,  and  that  disclose  an  APY 
determined  in  accordance  with  section 

^of  appendix  A  of  this  part,  a  statement 
at  dividends  cannot  remain  on 
E  ccount  and  that  payout  of  dividends  is 
I  laudatory. 


(e)  Exemption  for  certain 
advertisements.  •  •  • 

(2)  Indoors  signs,  (i)  Signs  inside  the 
{ remises  of  a  credit  imion  (or  the 
[  remises  of  a  share  or  deposit  broker) 
E  re  not  subject  to  paragraphs  (b),  (c),  (d> 
c  r  (e)(1)  of  this  section. 

*  •        •        * 

5.  Section  707.9  is  amended  by 
ibvising  paragraph  (b)  to  read  as  follows: 

1 707 J    Enforcement  and  rtcoid  retention. 

*  •        *        • 

(b)  Civil  liability.  Section  271  of  TISA 
l2  U.S.C.  4310)  contains  the  provisions 
I  slating  to  civil  liability  for  failiue  to 
t  omply  with  the  requirements  of  TISA 
E  nd  this  part;  Section  271  is  repealed 
E  ffective  September  30.  2001. 

*  •        •        • 

6.  Appendix  A  to  part  707  is  amended 
follows: 

a.  Revite  the  third  sentence  in  the 
troductory  text  to  Part  I  to  read  as  set 
irth  below; 

b.  Revise  the  first  sentence  of  the 
itroductory  text  to  Part  I,  A.  General 
ules  to  read  as  set  forth  below;  and 

c.  A  new  section  E  is  added  to  Ptut  I 
^d  reads  as  set  forth  below. 

/  appendix  A  to  Part  707 — ^Annual 

rotage  Yield  Calculation 
•        •        •        * 


part  I.  Annual  Peraentage  Yield  for  Account 
~  and  Advertising  Purpoaea 

*  *  *  Special  rules  apply  to  accounts  with 
red  and  stepped  dividend  rates,  and  to 
rtain  term  share  accounts  with  a  stated 
turity  greater  than  one  year. 

General  Rules 

Except  as  provided  in  Part  1.  E.  of  this 
appendix,  the  annual  percentage  yield  shall 
iB  calculated  by  the  formula  shown  below. 


i  Term  Share  Accounts  with  a  Stated 
\  Jaturity  Greater  than  One  Year  that  Pay 
[  ividends  At  Least  Annually 

1.  For  term  share  accounts  with  a  stated 
^turity  greater  than  one  year,  that  do  not 
:  impound  dividends  on  an  annual  or  more 


frequent  basis,  and  that  require  the  member 
to  withdraw  dividends  at  least  annually,  the 
annual  percentage  yield  may  be  disclosed  as 
equal  to  the  dividend  rate. 

Example 

If  a  credit  union  offers  a  $1,000  two-year 
term  share  account  that  does  not  compound 
and  that  pays  out  dividends  semi-annually 
by  check  or  transfer  at  a  6.00%  dividend  rate, 
the  annual  percentage  yield  may  be  disclosed 
as  6.00%. 

2.  For  term  share  accounts  covered  by  this 
paragraph  that  are  also  stepped-rate  accounts, 
the  annual  percentage  yield  may  be  disclosed 
as  equal  to  the  composite  dividend  rate. 

Example 

(1)  If  a  credit  union  offera  a  $1,000  three- 
year  term  share  account  that  does  not 
compound  and  that  pays  out  dividends 
annually  by  check  or  transfer  at  a  5.00% 
dividend  rate  for  the  first  year,  6.00% 
dividend  rate  for  the  second  year,  and  7.00% 
dividend  rate  for  the  third  year,  the  credit 
union  may  compute  the  composite  dividend 
rate  and  APY  as  follows: 

(a)  Multiply  each  dividend  rate  by  the 
number  of  days  it  will  be  in  effect; 

(b)  Add  these  figures  together;  and 

(c)  Divide  by  the  total  niunber  of  days  in 
the  term. 

(2)  Applied  to  the  example,  the  products  of 
the  dividend  rates  and  days  the  rates  are  in 
effect  are  (5.00%x365  days)  1825, 
(6.00%x365  days)  2190,  and  (7.00%x36S) 
2555,  respectively.  The  sum  of  these 
products,  6570,  is  divided  by  1095,  the  total 
number  of  days  in  the  term.  The  composite 
dividend  rate  and  APY  are  both  6.00%. 

*         •         *         •         * 

7.  Appendix  B  to  part  707  is  amended  by 
adding  a  new  paragraph  (I)(v)  under  B-1 
Model  Clauses  For  Account  Disclosures  and 
reads  as  follows: 

Appendix  B  to  Part  707 — ^Model  Clauaes 
and  Sample  Forms 


B-l  Model  Clauses  for  Account  Disclosures 

*         •         •         •         • 

(D*  *  * 

(V)  Required  dividend  distribution. 

This  account  requires  the  distribution  of 
dividends  and  does  not  allow  dividends  to 
remain  in  the  account 


Appendix  C  to  Part  707  [Amended] 

8.  Appendix  C  to  part  707  is  amended  as 
follows: 

a.  Remove  paragraph  (c)l.  under  Section 
707.5  and  redesignate  paragraph  (d)l.  under 
Section  707.5  as  new  paragraph  (c)l. 

b.  Remove  paragraph  (e)(2)(i)2.  under 
Section  707.8. 

(FR  Doc.  98-33944  Filed  12-28-98;  8:45  am) 
BOJJNQ  COOE  781ft-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  97-NM-28»^0;  Amendment 
38-10966;  AD  98-26-22] 

RIN2120-AA64 

AInworttiinMS  Directives;  lyicDonneil 
Douglas  Model  DC-10  Series  Airplanes 
and  KC-10A  (Military)  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  DC-10  series  airplanes 
and  KC-lOA  (military)  airplanes,  that 
requires  repetitive  inspections  to  detect 
cracking  of  the  lower  cap  of  the  wing 
rear  spar,  and  repair,  if  necessary.  For 
certain  airplanes,  this  AD  also  provides 
for  an  optional  terminating  modification 
for  the  repetitive  inspections.  This 
amendment  is  prompted  by  reports  of 
fatigue  cracks  foimd  in  the  lower  cap  of 
the  wing  rear  spar.  The  actions  specified 
by  this  AD  are  intended  to  detect  and 
correct  fatigue  cracking  of  the  lower  cap 
of  the  wing  rear  spar,  which  could  result 
in  reduced  structural  integrity  of  the 
airplane. 
DATES:  Effective  February  2, 1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Raster  as  of  February  2. 
1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Aircraft 
Croup,  Long  Beach  Division,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Technical 
F*ublications  Business  Administration, 
Dept.  C1-L51  (2-60).  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA), 
Transport  Airplane  E>irectorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington:  or  at  the  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard,  Lakewood, 
California;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW., 
suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Atmur,  Aerospace  Engineer,  Airframe 
Branch.  ANM-120L,  FAA  Transport 
Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood. 
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California  90712-4137;  telephone  (562) 
627-5224;  fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  McDonnell 
Douglas  Model  DC-10  Series  Airplanes 
and  KC-lOA  (military)  airplanes  was 
published  in  the  Federal  Register  on 
March  26, 1998  (63  FR  14654).  That 
action  proposed  to  require  repetitive 
inspections  to  detect  cracking  of  the 
lower  cap  of  the  wing  rear  spar,  and 
repair,  if  necessary. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Several  commenters  support  the 
proposed  rule. 

Requests  to  Reference  Latest  Service 
Bulletiiu 

Several  commenters  request  that  the 
proposed  AD  be  revised  to  reference 
Revision  01  of  McDonnell  Douglas  Alert 
Service  Bulletin  DC10-57A137,  dated 
May  26,  1998,  and  McDonnell  Douglas 
Service  Bulletin  DClO-57-138.  dated 
M^  28, 1998. 

"uiese  commenters  state  that  Revision 
01  of  McDonnell  £)ouglas  Alert  Service 
Bulletin  DC1Q-57A137  contains  new 
repair  procedures  and  that  McDonnell 
Douglas  Service  Bulletin  DClO-57-138 
contains  an  optional  preventative 
modification.  Without  incorporation  of 
this  information,  the  commenters  state 
that  operators  would  have  to  seek 
approval  from  the  FAA  for  alternative 
methods  of  compliance,  which  would 
create  additional  work  for  operators  and 
the  FAA. 

The  FAA  concurs  with  the 
commenters'  requests  to  reference  the 
latest  service  bulletins.  Since  issuance 
of  the  notice  of  proposed  rulemaking 
(NPRM).  the  FAA  has  reviewed  and 
approved  the  service  bulletins 
mentioned  by  the  commenters. 

The  inspection  procedures  described 
in  Revision  01  of  McDonnell  Douglas 
Alert  Service  Bulletin  DC10-57A137  are 
identical  to  those  described  in  the 
original  version  of  that  alert  service 
bulletin  (which  was  referenced  in  the 
proposed  AD  as  the  appropriate  source 
of  service  information  for 
accomplishment  of  the  eddy  current 
surface  inspection).  However,  Revision 
01  revises  die  original  cracking 
conditions  and  adds  new  procedures  for 
specific  repairs.  The  FAA  finds  that 
accomplishment  of  these  new  repair 
procedures  will  maintain  an  adequate 
level  of  safety.  Therefore,  in  Ueu  of 
accomplishing  the  required  repair  in 


accordance  with  a  method  approved  by 
the  FAA,  operators  can  elect  to 
accomplish  the  new  subject  repair.  The 
FAA  has  revised  paragraph  (b)  of  the 
final  rule  accordingly. 

McDonnell  Douglas  Service  Bulletin 
DClO-57-138  describes  procedures  for  a 
preventative  modification  that  would 
eliminate  the  need  for  certain  repetitive . 
inspections  described  in  McDonnell 
Douglas  Alert  Service  Bulletin  DClO- 
57A137.  The  preventative  modification 
involves  the  following: 

1.  Removing  afiected  taper-lok 
fasteners; 

2.  Reaming  holes  to  remove  taper; 

3.  Cold  working  affected  holes; 

4.  Performing  an  eddy  current 
inspection  using  the  open  hole 
technique  to  detect  cracks  inside  the 
holes,  and  repair,  if  necessary;  and 

5.  Installing  new  fasteners. 

The  FAA  finds  that  the  preventative 
modification  specified  in  that  service 
bulletin  may  be  provided  as  an  optional 
terminating  action  for  certain  repetitive 
inspection  requirements  of  the  final 
rule.  The  FAA  is  not  mandating  the 
preventative  modification  of  the  rear 
spar  lower  cap  for  several  reasons: 

1.  Accessing  the  taper-lok  fasteners  of 
the  lower  cap  of  the  wing  rear  spar  for 
inspection  is  easily  accomplished. 

2.  The  cracking  of  the  spar  emanating 
from  the  fastener  holes  is  easily 
detectable  by  means  of  an  eddy  ciirrent 
surface  inspection. 

3.  The  failure  of  a  fastener  may 
adversely  afiiect  the  structural  integrity 
of  the  airplane;  however,  the  eddy 
ourent  surface  inspections  will 
preclude  the  occurrence  of  multiple 
failed  fasteners,  which  could  result  in  a 
catastrophic  failure. 

Therefore,  for  certain  airplanes,  the 
FAA  has  added  a  new  paragraph  (c)  to 
the  final  rule  to  provide  for  this  option, 
and  has  revised  the  cost  impact 
information  accordingly. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  283  Model 
DC-10  Series  Airplanes  and  KC-lOA 
(military)  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  201  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 


it  will  take  approximately  8  work  hours 
per  airplane  to  accomplish  the  required 
inspection,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$96,480,  or  $480  per  airplane,  per 
inspection  cycle. 

The  cost  impact  Rgare  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Should  an  operator  elect  to 
accomplish  the  optional  terminating 
action  rather  than  continue  the 
repetitive  inspections,  it  would  take 
approximately  15  (for  Group  1 
airplanes)  or  6  (for  Group  2  airplanes) 
work  hours  per  airplane  to  accomplish 
the  modification,  at  an  average  labor 
rate  of  $60  per  work  hoiu'.  Required 
parts  will  cost  approximately  $3,546  per 
airplane  (for  Group  1  airplanes)  and 
$2,145  per  airplane  (for  Group  2 
airplanes).  Based  on  these  figiues,  the 
cost  impact  of  this  optional  terminating 
action  is  estimated  to  be  $4,446  per 
airplane  (for  Group  1  airplanes)  and 
$2,505  per  airplane  (for  Group  2 
airplanes). 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  bom  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  f^  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 
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Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
.  luthority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Vdministration  amends  part  39  of  the 
='ederal  Aviation  Regulations  (14  CFR 
>art  39)  as  follows: 

>ART  39— AIRWORTHINESS 
)IRECTIVES 

1.  The  authority  citation  for  part  39 
I  lontinues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

39.13    [Amended] 

2.  Section  39.13  is  amended  by 

I  idding  the  following  new  airworthiness 
( lirective: 

4»-26-22    McDonnell  Douglas:  Amendment 
39-10965.  Docket  97-NM-288-AD. 
Applicability.  Model  DC-10  series 
Airplanes  and  KC-lOA  (military)  airplanes,  as 
I  isted  in  McDonnell  Douglas  Alert  Service 
1  lulletin  DC10-57A137,  dated  July  31, 1997; 
( ertificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
i  dentified  in  the  preceding  applicability 
1  irovision,  regardless  of  whether  it  has  been 
I  lodified,  altered,  or  repaired  in  the  area 
!  ubject  to  the  requirements  of  this  AD.  For 
:  irplanes  that  have  been  modified,  altered,  or 
I  epaired  so  that  the  performance  of  the 
I  equirements  of  this  AD  is  affected,  the 
(  wner/operator  must  request  approval  for  an 
i  Itemative  method  of  compliance  in 
i  ccordance  with  paragraph  (d)  of  this  AD. 
1  he  request  should  include  an  assessment  of 
t  le  effect  of  the  modification,  alteration,  or 
r  ipair  on  the  imsafe  condition  addressed  by 
t  ps  AD;  and,  if  the  unsafe  condition  has  not 
t  een  eliminated,  the  request  should  include 
5  lecific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
a  xomplished  previously. 

To  detect  and  correct  fatigue  cracking  of 
t  le  lower  cap  of  the  wing  rear  spar,  which 
L  9uld  result  in  reduced  structural  integrity  of 
t  le  airplane,  accomplish  the  following: 

(a)  Conduct  an  eddy  current  surface 
itispection  to  detect  cracking  of  the  lower  cap 
pf  the  wing  rear  spar,  in  accordance  with  the 

ccomplishment  Instructions  of  McDonnell 
luglas  Alert  Service  Bulletin  £)C10- 
A137,  dated  July  31, 1997,  or  Revision  01, 
ted  May  26, 1998;  at  the  later  of  the  times 
Specified  in  paragraphs  (a)(1)  and  (a)(2)  of 
this  AD.  Thereafter,  repeat  this  inspection  at 
atervals  not  to  exceed  1 ,500  landings,  except 
ik  provided  by  paragraph  (c)  of  this  AD. 
'  (1)  Prior  to  the  acomiulation  of  7,000  total 
i  ndings,  or  within  18  months  after  the 
i  iective  date  of  this  AD,  whichever  occurs 
4ter.  Or 

(2)  Within  1,500  landings  after  the 
I  xomplishment  of  the  inspection  of 
'rincipal  Structiu^l  Elements  57.10.007  and 
>  M0.008,  in  accordance  with  AD  95-23-09, 
■<  i|nendment  39-9429. 

(b)  If  any  crack  is  found  during  any 
^spection  required  by  paragraph  (a)  of  this 

.  ^  D,  accomplish  paragraph  (b)(1)  or  (b)(2)  of 
1 1  lis  AD,  as  applicable. 


(1)  Except  as  provided  by  paragraph  (c)  of 
this  AD,  for  any  crack  identified  in  Condition 
2  or  Condition  3  of  McDonnell  Douglas  Alert 
Service  Bulletin  DC10-57A137,  Revision  01. 
dated  May  26, 1998:  Prior  to  further  flight, 
repair  in  accordance  with  a  method  approved 
by  the  Manager,  Los  Angeles  Aircraft 
Certification  Office  (ACO),  FAA,  Transport 
Airplane  Directorate;  or  accomplish  the 
permanent  repair  of  the  spar  cap  in 
accordance  with  Revision  01  of  the  alert 
service  bulletin,  and  repeat  the  eddy  current 
surface  inspection  required  by  paragraph  (a) 
of  this  AD  thereafter  at  the  times  specified  in 
Revision  01  of  the  alert  service  bulletin  for 
that  repaired  spar  cap. 

(2)  For  any  crack  identified  in  Condition  4 
of  McDonnell  Douglas  Alert  Service  Bulletin 
DC10-57A137,  Revision  01,  dated  May  26, 
1998:  Accomplish  either  paragraph  {b)(2)(i). 
or  paragraphs  (b)(2)(ii)  and  (b)(2){iii)  of  this 
AD. 

(i)  Prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by  the 
Manager,  Los  Angeles  Aircraft  Certification 
Office  (ACO),  FAA,  Transport  Airplane 
Directorate. 

(ii)  Prior  to  further  flight,  temporarily 
repair  the  spar  cap  in  accordance  with 
Revision  01  of  the  alert  service  bulletin. 
Repeat  the  eddy  aurent  surface  inspection 
required  by  paragraph  (a)  of  this  AD 
thereafter  at  the  applicable  times  specified  in 
the  alert  service  bulletin  for  that  repaired 
spar  cap,  until  accomplishment  of  paragraph 
(b)(3)(iii)ofthisAD. 

(iii)  At  the  applicable  time  specified  in  the 
alert  service  bulletin,  permanently  repair  the 
crack  in  accordance  with  Revision  01  of  the 
alert  service  bulletin.  Accomplishment  of  the 
permanent  repair  constitutes  terminating 
action  for  the  repetitive  eddy  current  surface 
inspection  requirements  of  paragraph 
(b)(2)(ii)  of  this  AD.  Within  10,000  landings 
following  accomplishment  of  the  permanent 
repair,  repeat  the  eddy  current  surface 
inspection  required  by  paragraph  (a)  of  this 
AD  thereafter  at  the  applicable  times 
specified  in  Revision  01  of  the  alert  service 
bulletin  for  that  permanently  repaired  spar 
cap. 

(c)  For  airplanes  on  which  no  crack 
(Condition  1)  or  any  crack  that  is  specified 
in  Condition  2  of  McDonnell  Douglas  Alert 
Service  Bulletin  DC10-57A137,  Revision  01, 
dated  May  26, 1998,  is  detected: 
Accomplishment  of  the  preventative 
modification  specified  in  paragraphs  (c)(1), 
(c)(2),  (c)(3),  (c)(4).  (c)(5),  and  (c)(6)  of  this 
AD,  in  accordance  with  Revision  01  of  the 
alert  service  bulletin,  constitutes  terminating 
action  for  the  repetitive  inspection 
requirements  of  paragraph  (a)  of  this  AD. 

(1)  Remove  existing  sealant  as  required. 

(2)  Remove  affected  taper-lok  fosteners. 

(3)  Ream  holes  to  remove  taper. 

(4)  Cold  work  affected  holes. 

(5)  Perform  an  eddy  current  inspection 
using  the  open  hole  technique  to  detect 
cracks  inside  the  holes.  If  any  crack  is 
detected,  prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by 
Manager,  Los  Angeles  ACO. 

(6)  Install  new  fasteners. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 


provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  ACO.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may~ 
add  comments  and  then  send  it  to  the 
Manager,  Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  bom  the  Los  Angeles  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  Certain  actions  shall  be  done  in 
accordance  with  McDonnell  Douglas  Alert 
Service  Bulletin  DC10-57A137,  dated  July 
31, 1997,  or  McDonnell  Douglas  Alert  Service 
Bulletin  DC10-57A137,  Revision  01,  dated 
May  26. 1998.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  ftom  Boeing  Commercial  Aircraft 
Group,  Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California  90846, 
Attention:  Technical  Publications  Business 
Administration,  Dept.  C1-L51  (2-60).  Copies 
may  be  inspected  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue, 
SW.,  Renton,  Washington;  or  at  the  FAA, 
Transport  Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700,  Washington. 
DC. 

(g)  This  amendment  becomes  effective  on 
February  2, 1999. 

Issued  in  Renton,  Washington,  on 
December  17, 1998. 

Ali  Hall  rami, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  98-34095  Filed  12-28-98;  8:45  am] 

BlLLIfM  OOOE  4*1fr-1S-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

Pocket  No.  97-NM-309-AD;  Amendment 
39-10966;  AD  98-26-23] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  that  requires  repetitive 
detailed  visual  inspections  to  detect 
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corrosion  on  the  rear  spar  web  of  the 
wing  center  section  and  adjacent 
bulkhead  fittings  at  body  station  1241; 
and  corrective  action,  if  necessary.  This 
amendment  is  prompted  by  reports  of 
corrosion  found  on  the  rear  spar  web 
and  bulkhead  fitting.  The  actions 
specified  by  this  AD  are  intended  to 
detect  and  correct  such  corrosion, 
which  could  cause  cracking  of  the  rear 
spar  web,  and  result  in  a  fuel  leak  and 
consequent  fire/explosion  in  the  wheel 
well  of  the  main  landing  gear. 
DATES:  Effective  February  2, 1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February  2, 
1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Breneman,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue.  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2776;  fax  (425)  227-1181. 
SUPPLBIBITARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  747  series  airplanes  was 
published  in  the  Federal  Register  on 
March  27, 1998  (63  FR  14863).  That 
action  proposed  to  require  repetitive 
detailed  visual  inspections  to  detect 
corrosion  on  the  rear  spar  web  of  the 
wing  center  section  and  adjacent 
bulkhead  fittings  at  body  station  1241; 
and  corrective  action,  if  necessary. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposed  Rule 

One  commenter  supports  the  rule. 

Request  to  Withdraw  AD  or  Combine 
with  Previous  AD 

Two  commenters  state  that  the 
existing  corrosion  prevention  and 
control  program  (CPCP),  which  is 
mandated  by  AD  90-25-05,  amendment 
39-6790  (55  FR  49268,  November  27. 


1990),  would  provide  adequate 
repetitive  inspection  opportunities.  One 
commenter  requests  that  the  proposed 
AD  be  revised  to  create  a  "hybrid"  AD 
that  comprises  both  the  initial  service 
bulletin  inspections  and  the  follow-on 
CPCP  inspections.  The  commenter 
states  that  if  a  "hybrid"  AD  or  a  similar 
action  is  not  accomplished,  this  AD 
would  be  redundant  to  the  CPCP  AD, 
cmd  therefore  unnecessary. 

The  FAA  does  not  concur  in  the 
commenter's  request  to  revise  this  AD  to 
create  such  a  hybrid.  Contrary  to  the 
commenter's  belief  that  the  mandated 
CPCP  already  requires  discrete 
inspections  of  this  area,  the  FAA  has 
determined  that  this  is  not  so.  AD  90- 
25-05  requires  inspections  in 
accordance  with  Boeing  Dociunent  D6- 
36022,  "Aging  Airplane  Corrosion 
Prevention  and  Control  Program,  Model 
747,"  Revision  A,  dated  July  28, 1989. 
This  mandated  revision  to  the  doomient 
does  not  explicitly  require  discrete 
inspections  of  the  affected  area.  It  is  true 
that  later  revisions  to  the  document  do 
contain  the  subject  inspections  and  that 
these  revisions  have  been  approved  as 
alternative  methods  of  compliance  to 
AD  90-25-05.  However,  the  FAA 
emphasizes  that  these  approved 
alternative  methods  of  compliance  are 
optional;  it  is  only  the  original  revision 
to  the  Boeing  docimient  that  is  currently 
mandatory.  Therefore,  the  FAA  has 
determined  that  the  issuance  of  this 
final  rule  is  not  redundant  to  the 
requirements  of  AD  90-25-05. 

Request  to  Withdraw  Proposed  AD 

One  commenter,  the  manufacturer, 
opposes  the  proposed  AD  and  requests 
that  it  be  withdrawn.  The  commenter 
states  that  it  does  not  believe  that  an 
imsafe  condition  exists.  In  addition,  this 
commenter  states  that  such  an  AD 
would  be  both  redundant  and 
unnecessary.  Specifically,  the 
commenter  adduces  from  its  review  of 
past  service  history  the  following 
reasons  for  its  comment.  Since  1980,  the 
commenter  has  received  a  total  of  49 
reports  of  corrosion  (on  32  airplanes)  at 
the  affected  area.  In  no  case  did  the 
corrosion  lead  to  any  fuel  leaking  at  the 
rear  spar.  In  only  one  case  was  a  crack 
foimd  (and  this  crack  was  initiated  at  a 
fastener  hole,  not  on  the  web  away  from 
the  hole).  This  crack  was  found  by  a 
nondestructive  test  (NDT)  inspection, 
not  by  the  type  of  visual  inspection 
required  by  Ae  proposed  AD.  Due  to  the 
low  stresses  seen  by  the  rear  spar  web 
at  this  fastener  location,  the  crack 
growth  at  the  affected  fastener  hole  is  so 
slow  that  the  probability  of  detecting  by 
visual  means  a  crack  that  has  grown 


beyond  the  fastener  cap  sealant  is 
considered  to  be  "extremely  remote." 

In  addition,  the  commenter  notes  that 
a  review  of  the  corrosion  data  indicated 
that  previous  reports  of  corrosion 
reaching  a  depth  of  0.25  inches  were 
erroneous.  In  fact,  the  maximum  depth 
of  corrosion  found  at  this  location  was 
only  0.20  inches.  Furthermore,  Boeing 
points  out  that  the  rear  spar  web 
thickness  at  this  location  is  0.40  inches, 
which  is  considerably  thicker  than  the 
minimum  thickness  of  0.123  inches,  for 
which  the  Model  747  has  been  certified. 
If  one  were  to  subtract  from  this  value 
the  0.20  inches  of  maximum  corrosion 
damage  experienced  to  date,  there 
would  still  be  0.20  inches  of  web 
thickness  remaining  to  provide  adequate 
fuel  leak  protection  (and  also  static 
strength  capability). 

The  FAA  does  not  agree  with  the 
statement  that  there  is  no  imsafe 
condition  and  does  not  concur  that  this 
AD  should  be  withdrav«m.  While  the 
FAA  does  not  dispute  the  data 
presented  by  the  commenter,  it  does  not 
accept  the  conclusions  that  were  made. 
There  are,  in  general,  two  safety 
concerns  that  arise  whenever  corrosion 
is  found  on  a  piece  of  structure 
(including  the  rear  spar  web).  First, 
there  is  a  concern  that  a  piece  of 
structure,  such  as  a  rear  spar  web,  could 
become  so  corroded  that  Uie  remaining 
intact  parent  material  would  no  longer 
be  sufficiently  thick  to  react  applied 
loads.  The  FAA  accepts  the 
conmienter's  point  that  so  fiar,  none  of 
the  corrosion  foxmd  to  date  has  been 
sufficiently  severe  to  put  the  static 
strength  capability  of  the  structure  into 
doubt. 

The  second  general  concern  (which  is 
also  the  primary  concern  that  the  FAA 
has  in  this  case)  is  that  corrosion  often 
leads  to  crack  initiation  in  the  parent 
material,  and  that  this  crack  would 
eventually  propagate  through  the  entire 
thickness  of  the  affected  structure. 
Furthermore,  such  cracks  are  not 
usually  detectable  by  visual  means 
alone  (as  the  crack  in  its  early  stages 
usually  does  not  extend  beyond  the 
corrosion);  instead,  the  cracks  can  only 
be  detected  by  NDT  methods,  which,  as 
the  commenter  points  out,  are  not 
always  reliable  when  corrosion  is 
present.  Furthermore,  while  it  is  true 
that  cracks  do  propagate  slowly  when 
applied  stress  levels  are  low,  it  is  well 
known  that  corrosion  can  accelerate  the 
rate  at  which  the  crack  grows.  What  all 
of  this  implies  is  that  corrosion  on  the 
rear  spar  web  could  easily  mask  a  crack 
that  is  propagating  through  the  parent 
material;  that  such  a  crad:  cannot  be 
reliably  detected  by  visual  or  NDT 
inspections;  and  finally,  that  the 
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i  Tucture  could  therefore  fail  before  the 
:  rack  is  detected  by  any  of  the 
:  ispection  programs  that  are  now  in 
jlace.  This  is  the  reason  why  the  FAA 
Concludes  that  the  unsafe  condition 
c  oes  exist. 

I  equest  to  Revise  Applicability  of 
E  roposed  AO 

>-Two  commenters  request  that  the 
proposed  AD  be  revised  to  exclude 
those  airplanes  that  have  already 
^  ccomplished  the  required  actions.  The 
AA  does  not  concur  that  a  change  to 
e  AD  is  necessary.  Operators  are 
ways  given  credit  for  work  previously 
complished  by  means  of  the  phrase  in 
e  compliance  section  of  the  AD  that 
states  "required  as  indicated,  unless 
complished  previously."  This 
tement  serves  the  same  purpose  as 
e  requested  change. 

.equest  to  Refierence  Later  Service 
}ulletin  Revision 

Several  commenters  request  that  the 
posed  rule  be  changed  to  refer  to 
vision  2  of  Boeing  Service  Bulletin 
7-57-2263,  as  this  revision  provides 
better  definition  of  the  required 
spections  and  corrective  action  than 
Revision  1  of  the  service  bulletin  does, 
ivision  1  of  the  service  bulletin  was 
ferenced  in  the  proposed  AD  as  the 
propriate  source  of  service 
:  iformation.) 

The  FAA  conciu^  partially.  Revision 
which  the  FAA  has  reviewed  and 
proved,  does  contain  a  better 
ifinition  of  the  required  actions. 
Specifically,  the  new  revision  to  the 
service  bulletin  contains  improved 
methods  for  removing  corrosion  and  a 
new  method  for  measiuing  the 
maining  spar  web  thickness.  However, 
e  FAA  has  determined  that  Revision 
of  the  service  bulletin  also  provides  an 
ceptable  level  of  safety.  Therefore,  the 
AA  has  revised  the  final  rule  to 
nclude  Revision  2  of  the  service 

etin  as  an  additional  source  of 
service  information  for  accomplishing 
\he  actions  required  by  this  AD. 

i  equest  to  Extend  Inspection  Interval 


One  commenter  requests  that  the 
"^petitve  inspection  intervals  specified 
n  the  proposed  AD  be  changed  from  2 
years  to  3  years.  The  FAA  does  not 
ppncur  with  the  request.  The  2-year 
totervals  were  developed  by  considering 
bpth  the  service  history  of  this  problem 
and  the  fact  that  there  is  a  variance  in 
tbe  rate  at  which  the  structure  can 
cbrrode  (based  upon  different  operation 
environments).  No  change  to  the  final 
iile  is  necessary. 


Request  for  Deferral  of  Repairs 

One  commenter  requests  that  the 
proposed  AD  be  changed  to  permit  a 
two-year  deferral  for  repairing  any 
corrosion  that  is  found,  provided  that 
repetitive  ultrasonic  inspections  are 
performed  to  detect  cracks  that  might  be 
present.  The  FAA  does  not  concur. 
Nondestructive  inspections  do  not 
reliably  detect  cracking  if  active 
corrosion  is  present.  Therefore,  there 
would  be  no  assurance  that  a  corroded 
area  is  not  also  cracked.  No  change  to 
the  final  rule  has  been  made  in  this 
regard. 

Request  for  Manufacturer  Repair 
Approvals 

One  commenter  requests  that  the 
proposed  AD  be  revised  to  allow 
operators  to  contact  the  manufactiu^r  in 
lieu  of  the  FAA  for  certain  repair 
approvals.  The  FAA  concurs  partially. 
Potential  repairs  to  this  area  are  likely 
to  be  complex  and  have  not  yet  been 
defined  for  all  cases.  Therefore,  the  FAA 
needs  to  review  such  repairs  until  a 
complete  method  of  repair  has  been 
defined  and  approved.  However,  the 
FAA  has  delegated  such  repairs  in 
accordance  with  data  meeting  the  type 
certification  basis  of  the  airplane 
approved  by  a  Boeing  Company 
IJesignated  Engineering  Representative 
(DER)  who  has  been  authorized  by  the 
FAA  to  make  such  findings.  The  final 
rule  has  been  revised  to  provide  for 
such  repair  approval. 

Request  to  Revise  Cost  Estimates 

Two  commenters  point  out  that  the 
cost  estimates  contained  in  the 
proposed  AD  are  imrealistic.  One 
commenter  asserts  that  accomplishment 
of  the  required  inspections  could  take  as 
many  as  32  work  hoius.  Also,  the 
commenters  note  that  the  work  hours  to 
remove  any  corrosion  could  range  fi-om 
74  to  320  work  hours.  One  of  the 
commenters  points  out  that  Revision  2 
of  the  Boeing  service  bulletin  contains 
more  realistic  work  hour  estimates. 

The  FAA  concurs  partially.  The  FAA 
agrees  with  the  commenters  that  the  32- 
work  hoiu*  figiue  is  a  more  realistic 
estimate  of  the  time  to  accomplish  the 
required  inspections;  therefore,  this  rule 
has  been  changed  accordingly.  With 
respect  to  the  request  to  change  the 
work  hours  for  accomplishing  corrosion 
repair,  the  FAA  does  not  concur. 
Corrosion  repair  is  an  "on-condition" 
action;  such  actions  are  not  required  to 
be  considered  in  AD's  because  they  are 
required  to  be  accomplished  quite  apart 
fi-om  the  AD,  in  order  to  maintain  the 
airplane  in  an  airworthy  condition. 


Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  816  Model 
747  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  236  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  32  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$453,120,  or  $1,920  per  airplane,  per 
inspection  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futiue  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  efiiects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fit)m  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 
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Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113. 44701. 

§39.13    [Anwnded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-26-23    Boeing:  Amendment  39-10966. 
Docket  97-NM-309-AD. 
Applicability.  Model  747  series  airplanes, 
line  positions  1  through  816  inclusive, 
certificated  in  any  category. 

Nota  1:  This  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  afiiected.  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  corrosion  and 
consequent  cracking  of  the  rear  spar  web  of 
the  wing  center  section  and  adjacent 
bulkhead  fittings  at  body  station  1241,  which 
could  result  in  a  fuel  leak  and  consequent 
fire/explosion  in  the  wheel  well  of  the  main 
landing  gear,  accomplish  the  following: 

(a)  Within  18  months  after  the  effective 
date  of  this  AD,  {lerform  a  detailed  visual 
inspection  to  detect  corrosion  of  the  rear  spar 
web  of  the  wing  center  section  and  adjacent 
bulkhead  fittings  at  body  station  1241.  in 
accordance  wi^  Boeing  Service  Bulletin 
747-57-2263,  Revision  1,  dated  December 
21, 1995,  or  Revision  2,  dated  March  26. 
1998,  including  Appendix  A.  Thereafter, 
repeat  the  inspection  at  intervals  not  to 
exceed  2  years. 

(1)  If  no  corrosion  is  detected  daring  the 
inspection:  Prior  to  fiirther  flight,  apply 
corrosion  inhibitor  in  accordance  with  the 
service  bulletin. 

(2)  If  any  corrosion  is  detected  during  the 
inspection,  and  the  corrosion  is  within  the 
limits  specified  by  the  service  bulletin:  Prior 
to  further  flight,  accomplish  the  actions 
specified  in  paragraphs  (a)(2)(i),  (a)(2)(ii),  and 
(a)(2)(iii). 

(i)  Remove  the  corrosion  in  accordance 
with  the  service  bulletin.  And 


(ii)  Perform  a  high  frequency  eddy  current 
inspection  to  detect  cracking  in  the  area  of 
removed  corrosion  in  accordance  with  the 
service  bulletin.  If  any  crack  is  detected, 
prior  to  further  flight,  repair  it  in  accordance 
with  a  method  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (AGO), 
FAA,  Transport  Airplane  Directorate;  or  in 
accordance  with  data  meeting  the  type 
certificate  basis  of  the  airplane  approved  by 
a  Boeing  Company  Designated  Engineering 
Representative  who  has  been  authorized  by 
the  Manager,  Seattle  ACO,  to  make  such 
findings.  And 

(iii)  Apply  corrosion  inhibitor  in 
accordance  with  the  service  bulletin. 

(3)  If  any  corrosion  is  detected  during  the 
inspection,  and  the  corrosion  exceeds  the 
limits  specified  by  the  service  bulletin:  Prior 
to  further  flight,  repair  the  corroded  area  in 
accordance  with  a  method  approved  by  the 
Manager,  Seattle  ACO;  or  in  accordance  with 
data  meeting  the  type  certificate  basis  of  the 
airplane  approved  by  a  Boeing  Company 
Designated  Engineering  Representative  who 
has  been  authorized  by  the  Manager,  Seattle 
ACO,  to  make  such  findings. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Insp>ector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  bom  the  Seattle  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  Except  for  the  repairs  required  by 
paragraphs  (a)(2)(ii)  and  (a)(3).  the  actions 
shall  be  done  in  accordance  with  Boeing 
Service  Bulletin  747-57-2263,  Revision  1, 
dated  December  21, 1995;  or  Boeing  Service 
Bulletin  747-57-2263.  Revision  2.  dated 
March  26. 1998.  including  Appendix  A. 
which  contains  the  following  list  of  effective 
pages: 


Page  No. 

Revision 

level  shown 

on  page 

Date  shown  on 
page 

1-54  

2 

March  26  1998 

Appendix  A 

1,2 

2 

March  26,  1998. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 


Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW.,  suite  700,  Washington. 
DC. 

(e)  This  amendment  becomes  effective 
on  February  2, 1999. 

Issued  in  Renton.  Washington,  on 
December  17. 1998. 

Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  9&-34096  Filed  12-28-98;  8:45  am) 
BILUNO  CODE  4«1ft-13-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

15  CFR  Part  774 

[Docket  No.  981215307-8307-01] 

RINO094-AB83 

Expansion  of  License  Exception  CIV 
Eligibility  for  "Microprocessors" 
Controlled  by  ECCN  3A001 

AGENCY:  Bureau  of  Export 
Administration,  Commerce. 

ACTION:  Interim  rule  with  request  for 
comments. 

summary:  The  Bureau  of  Export 
Administration  (BXA)  maintains  the 
Commerce  Control  List  (CCL),  which 
identifies  those  items  subject  to 
Department  of  Commerce  export 
licensing  requirements.  Consistent  with 
technological  changes,  this  interim  rule 
adjusts  the  License  Exception  CTV 
eUgibiUty  level  for  microprocessors 
controlled  by  Export  Control 
Classification  Number  (ECCN)  3A001 
from  a  composite  theoretical 
performance  (CTP)  of  equal  to  or  less 
than  500  milUon  theoretical  operations 
per  second  (MTOPS)  to  a  CTP  of  equal 
to  or  less  than  1200  MTOPS.  License 
Exception  CIV  is  available  for  exports 
and  reexports  to  civil  end-users  for  civil 
end-uses  in  Coimtry  Group  D:l. 

BXA  will  continue  to  review  the 
technical  levels  for  microprocessors. 
DATES:  This  nUe  is  effective  on  January 
1, 1999.  Comments  on  this  rule  must  be 
received  on  or  before  January  30, 1999. 
ADDRESSES:  Written  comments  should 
be  sent  to  Patricia  Muldonian, 
Regulatory  Policy  Division,  Bureau  of 
Export  Administration,  Department  of 
Commerce,  P.O.  Box  273,  Washington, 
DC  20044. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Lewis,  Director,  Office  of 
Strategic  Trade  and  Foreign  Policy 
Controls,  Bureau  of  Export 
Administration,  Telephone:  (202)  482- 
4196. 


Federal  Register/Vol.  63,  No.  249 / Tuesday,  December  29,  1998/Rules  and  Regulations        71581 


SIIPPI-EMENTARY  INFORMATION:  Although 
the  Export  Administration  Act  (EAA) 
expired  on  August  20, 1994,  the 
if^sident  invoked  the  International 
Etnergency  Economic  Powers  Act  and 
qcintinued  in  eff^ect,  to  the  extent 
bermitted  by  law,  the  provisions  of  the 
EAA  and  the  EAR  in  Executive  Order 
12924  of  August  19, 1994,  as  extended 
by  the  President's  notices  of  August  15, 
IMS  (60  FR  42767),  August  14, 1996  (61 
FR  42527),  August  13, 1997  (62  FR 
43629),  and  August  13, 1998  (63  FR 
fl21). 

lemaking  Requirements 

1.  This  interim  rule  has  been 

I  itermined  to  be  not  significant  for  . 
irposes  of  E.O.  12866. 

2.  Notwithstanding  any  other 

!  ovision  of  law,  no  person  is  required 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
\lviith  a  collection  of  information,  subject 
tb  the  requirements  of  the  Paperwork 
Reduction  Act  (PRA),  unless  that 
Collection  of  information  displays  a 
currently  valid  OMB  Control  Number. 
This  rule  involves  a  collection  of 
i|iformation  subject  to  the  Paperwork 
Rfeduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.)  This  collection  has  been 
approved  by  the  Office  of  Management 
4td  Budget  under  control  number  0694- 
6688. 

13.  This  rule  does  not  contain  poHcies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
4^sessment  under  Executive  Order 
12612. 

1 14.  The  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  requiring  notice  of  proposed 
ihilemaking,  &e  opportunity  for  public 
participation,  and  a  delay  in  effective 
aftte,  are  inapplicable  because  this 
legulation  involves  a  military  and 
foreign  affairs  function  of  the  United 
$^te8  (Sec.  5  U.S.C.  553(a)(1)).  Further, 
ikb  other  law  requires  that  a  notice  of 
proposed  rulemaking  and  an 
opportunity  for  public  comment  be 
given  for  this  interim  rule.  Because  a 
Notice  of  proposed  rulemaking  and  an 
Opportunity  for  public  comment  are  not 
I  i  quired  to  be  given  for  this  rule  under 
!  i  U.S.C.  or  by  any  other  law,  the 
analytical  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq. )  are  not  applicable. 

However,  because  of  the  importance 
(it the  issues  raised  by  these  regulations, 
this  rule  is  issued  in  interim  form  and 
comments  will  be  considered  in  the 
development  of  final  regulations. 

I '  Accordingly,  the  E>epartment 
^Qcourages  interested  persons  who  wish 
tb  comment  to  do  so  at  the  earliest 

[lossible  time  to  permit  the  fullest 
I  ;6nsideration  of  their  views. 


The  period  for  submission  of 
comments  will  close  on  January  30, 
1999.  The  Department  will  consider  all 
comments  received  before  the  close  of 
the  comment  period  in  developing  final 
regulations.  Comments  received  after 
the  end  of  the  comment  period  will  be 
considered  if  possible,  but  their 
consideration  cannot  be  assured.  The 
Department  will  not  accept  public 
comments  accompanied  by  a  request 
that  a  part  or  all  of  the  material  be 
treated  confidentially  because  of  its 
business  proprietary  nature  or  for  any 
other  reason.  The  Department  will 
return  such  comments  and  materials  to 
the  person  submitting  the  comments 
and  will  not  consider  them  in  the 
development  of  final  regulations.  All 
public  comments  on  these  regulations 
will  be  a  matter  of  public  record  and 
will  be  available  for  public  inspection 
and  copying.  In  the  interest  of  accuracy 
and  completeness,  the  Department 
requires  comments  in  written  form. 

Oral  comments  must  be  followed  by 
written  memoranda,  which  will  also  be 
a  matter  of  public  record  and  will  be 
available  for  public  review  and  copying. 
Communications  from  agencies  of  the 
United  States  Government  or  foreign 
governments  will  not  be  made  available 
forpublic  inspection. 

The  public  record  concerning  these 
regulations  will  be  maintained  in  the 
Bureau  of  Export  Administration 
Freedom  of  Information  Records 
Inspection  Facility,  Room  4525, 
Department  of  Commerce,  14th  Street 
and  Pennsylvania  Avenue,  NW, 
Washington,  DC  20230.  Records  in  this 
facility,  including  written  public 
comments  and  memoranda 
summarizing  the  substance  of  oral 
communications,  may  be  inspected  and 
copied  in  accordance  with  regulations 
published  in  Part  4  of  Title  15  of  the 
Code  of  Federal  Regulations. 
Information  about  die  inspection  and 
copying  of  records  at  the  faciUty  may  be 
obtained  from  Margaret  Comejo,  Bureau 
of  Export  Administration  Freedom  of 
Information  Officer,  at  the  above 
address  or  by  calling  (202)  482-5653. 

List  of  Subjects  in  15  CFR  part  774 

Exports,  Foreign  Trade. 

Accordingly,  part  774  of  the  Export 
Administration  Regulations  (15  CFR 
parts  730  through  799)  is  amended  as 
follows: 

1.  The  authority  citation  for  part  774 
is  revised  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C.  1701  et  seq.;  10  U.S.C.  720;  10  U.S.C. 
7430(e);  18  U.S.C.  2510  et  seq.;  22  U.S.C. 
287c;  22  U.S.C.  3201  et  seq.;  22  U.S.C.  6004; 
Sec.  201,  Pub.  L.  104-58, 109  Stat.  557  (30 
U.S.C.  185(s));  30  U.S.C.  185(u);  42  U.S.C. 
21393;  42  U.S.C.  6212;  43  U.S.C.  1354:  46 


U.S.C.  app.  466c;  50  U.S.C.  app.  5;  E.O. 
12924,  59  FR  43437,  3  CFR,  1994  Comp.,  p. 
917;  Notice  of  August  15, 1995.  3  CFR.  1995 
Comp.,  p.  501;  Notice  of  August  14, 1996,  3 
CFR,  1996  Comp..  p.  298;  Notice  of  August 
13, 1997  (62  FR  43629,  August  15. 1997); 
Notice  of  August  13. 1998  (63  FR  44121. 
August  17, 1998). 

PART  774— AMENDED 

Supplement  No.  1  To  Part  774— 
Amended 

2.  In  Supplement  No.  1  to  part  774 
(the  Commerce  Control  List),  Category 
3 — Electronics,  Export  Control 
Classification  Number  (ECCN)  3A001  is 
amended  by  revising  the  License 
Exceptions  section  to  read  as  follows: 

3A001    Electronic  components,  as 
follows  (see  List  of  Items  Controlled). 


License  Exceptions 

LVS:  N/A  for  MT 
$1500:  3A001.C 

$3000:  3A001.b.l.  b.2,  b.3,  .d,  .e  and  .f 
S5000:  3A001.a.  and  .b.4  to  b.7 
CBS:  Yes,  except  3A001.a.l.a.  b.l,  b.3  to  b.7, 

.c  to  .f 
aV:  Yes,  except  3A001.a.l,  a.2,  a.3.a  (for 
processors  with  a  CTP  greater  than  1200 
Mtops).  a.5,  a.6,  a.9,  a.lO,  and  a.l2,  .b,  .c, 
.d.  .e,  and  .f 
•         •        •         •         • 

Dated:  December  22, 1998. 

R.  Roger  Majak, 

Assistant  Secretary  for  Export 
Administration. 

[FR  Doc.  98-34344  Filed  12-28-98;  8:45  am] 

BILUNO  COOE  3610-3S-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  902 

[Docket  No.  970728182-8272-02;  I.D. 
O71097A] 

RIN  064S-nAQ16 

Magnuson-Stevens  Act  Provisions; 
Financiai  Disciosure;  Correction 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  rule;  correction. 

summary:  NMFS  issues  a  correction  to 
the  final  rule,  pubhshed  in  the  Federal 
Register  of  November  19, 1998,  which 
revised  the  rules  of  conduct  and 
financial  disclosure  provisions 
applicable  to  Council  nominees. 
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appointees,  and  voting  members.  This 
coirection  removes  amendatory 
language  and  regulatory  text  that  was 
incorrectly  included  in  the  final  rule. 
DATES:  Effective  February  17, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  Frailey  Hayes,  Assistant 
General  Counsel  for  Fisheries,  NOAA 
Office  of  General  Counsel,  (301)  713- 
2231. 

SUPPLEMENTARY  INFORMATION:  On 
November  19. 1998,  NMFS  published  a 
final  rule,  at  63  FR  64182,  FR  Doc.  98- 
30898,  to  implement  the  financial 
disclosure  provisions  of  the  Sustainable 
Fisheries  Act.  The  final  rule  incorrectly 
amended  the  15  CFR  902.1  (b)  by  adding 
text  that  was  already  in  existence.  This 
correction  removes  that  unnecessary 
amendment. 

Under  NOAA  Administrative  Order 
205-11,  7.01,  dated  December  17, 1990, 
the  Under  secretary  for  Oceans  and 
Atmosphere  has  delegated  to  the 
Assistant  Adminstrator  for  Fisheries, 
NOAA,  the  authority  to  sign  material  for 
pubhcation  in  the  Federal  Register. 

Correction 

In  final  rule  Magnuson-Stevens  Act 
Provisions;  Financial  Disclosure,  I.D. 
071697A.  published  November  19, 
1998,  correct  the  following:  On  page 
64185,  first  coliunn,  last  paragraph, 
remove  amendatory  instruction  2.  and, 
in  the  second  column,  remove  the 
amendment  to  §  902.1(b). 

Dated:  December  23, 1998. 
Gaiy  C  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
(PR  Doc.  98-34448  Filed  12-28-98;  8:45  am] 
BHJJNQ  CODE  a510-22-F 


FEDERAL  TRADE  COMMISSION 

16  CFR  Parts  0, 300, 301. 303.  and  460 

Miscellaneous  Rules 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Final  rule. 

SUMMARY:  The  Federal  Trade 
Commission  Rules  of  Practice  and 
certain  other  Rules  are  being  revised  to 
reflect  certain  address  changes. 
EFFECTIVE  DATE:  December  29, 1998. 
ADDRESSES:  Requests  for  copies  of  the 
Federal  Register  notice  should  be  sent 
to  the  Consimier  Response  Center,  Room 
130,  Federal  Trade  Commission,  600 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20580.  The  notice  announcing  the 
address  changes  is  available  on  the 
Internet  at  the  Commission's  website. 
"http://www.ftc.gov". 


FOR  FURTHER  INFORMATION  CONTACT: 
Donald  S.  Clark,  Secretary,  Federal 
Trade  Commission,  600  Pennsylvania 
Avenue,  NW,  Washington,  D.C.  20580, 
telephone  number  (202)  326-2514.  E- 
mail  "dclark®ftc.gov". 

SUPPLEMENTARY  INFORMATION:  The 
Commission  Rules  of  Practice  and 
certain  other  Rules  contain  addresses  to 
which  certain  filings,  submissions,  and 
other  communications  should  be 
directed,  and  fi-om  which  certain 
information  and  docimientary  material 
can  be  obtained.  Some  of  these 
addresses  have  been  changed,  and  the 
affected  Rule  provisions  accordingly  are 
being  amended.  In  particular,  the 
official  address  of  the  Commission  has 
been  changed  from  "Pennsylvania 
Avenue  and  Sixth  Street,  NW"  to  the 
following:  Federal  Trade  Commission, 
600  Pennsylvania  Avenue,  NW, 
Washington.  DC  20580. 

Moreover,  the  addresses  of  a  number 
of  the  Commission's  Regional  Offices 
have  changed.  In  addition,  the  addresses 
embodied  in  a  number  of  provisions  of 
the  Rules  and  Regulations  Under  the 
Wool  Products  Labeling  Act  of  1939;  the 
Rules  and  Regulations  Under  the  Fur 
Products  Labeling  Act;  the  Rules  and 
Regulations  Under  the  Textile  Fiber 
Products  Identification  Act;  and  the 
Labeling  and  Advertising  of  Home 
Insulation  Rule  have  been  changed. 

List  of  Subjects 

16  CFR  Part  0 

Organization  and  functions 
(Government  agencies). 

16  CFR  Parts  300.  301,  303 

Fius,  Incorporation  by  reference. 
Labeling,  Textile  fiber  products 
identification.  Trade  practices.  Wool 
products. 

16  CFR  Part  460 

Home  insulation  products. 

For  the  reasons  set  forth  in  the 
preamble,  the  Federal  Trade 
Commission  amends  Title  16.  Chapter  I, 
of  the  Code  of  Federal  Regulations  as 
follows: 

PART  0-ORGANIZATION 

1.  The  authority  for  part  0  continues 
to  read  as  follows: 

Authority:  Sec.  6(g),  38  Stat.  721  (15  U.S.C. 
46);  80  Stat.  383  as  amended  (5  U.S.Q  552). 

2.  Section  0.2  is  revised  to  read  as 
follows: 

§0.2    Official  address. 

The  principal  office  of  the 
Commission  is  at  Washington.  DC.  All 
communications  to  the  Commission 


should  be  addressed  to  the  Federal 
Trade  Commission,  600  Pennsylvania 
Avenue,  NW,  Washington,  DC  20580, 
unless  otherwise  specifically  directed. 

3.  Section  0.19(b)  is  revised  to  read  as 
follows: 

§  0.19   The  Regional  Offices. 

***** 

(b)  The  addresses  of  the  respective 
regional  offices,  and  of  the  field  stations 
located  in  the  area  of  each  are  as 
follows: 

(1)  Atlanta  Regional  Office.  Federal 
Trade  Commission,  Suite  5M35,  Midrise 
Building,  60  Forsyth  SUreet,  S.W., 
Atlanta,  Georgia  30303. 

(2)  Boston  Regional  Office.  Federal 
Trade  Commission,  101  Merrimac 
Street,  Suite  810,  Boston,  Massachusetts 
02114-4719. 

(3)  Chicago  Regional  Office.  Federal 
Trade  Commission,  55  East  Monroe 
Street,  Suite  1860,  Chicago.  Illinois 
60603-5701. 

(4)  Cleveland  Regional  Office.  Federal 
Trade  Commission.  Eaton  Center.  Suite 
200, 1111  Superior  Avenue,  Cleveland. 
Ohio  44114. 

(5)  Dallas  Regional  Office.  Federal 
Trade  Commission,  1999  Bryan  Street, 
Suite  2150,  Dallas,  Texas  75201. 

(6)  Denver  Regional  Office.  Federal 
Trade  Commission,  1961  Stout  Street, 
Suite  1523.  Denver,  Colorado  80294- 
0101. 

(7)  Los  Angeles  Regional  Office. 
Federal  Trade  Commission,  10877 
Wilshire  Boulevard.  Suite  700.  Los 
Angeles,  California  90024. 

(8)  New  York  Regional  Office.  Federal 
Trade  Commission,  150  William  Street, 
Suite  1300.  New  York,  New  York  10038. 

(9)  San  Francisco  Regional  Office. 
Federal  Trade  Commission,  901  Market 
Street,  Suite  570,  San  Francisco, 
California  94103. 

(10)  Seattle  Regional  Office.  Federal 
Trade  Commission,  915  Second  Avenue, 
Suite  2896.  Seattle,  Washington  98174. 


PART  300— RULES  AND 
REGULATIONS  UNDER  THE  WOOL 
PRODUCTS  LABEUNG  ACT  OF  1939 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  IS  U.S.C  68  et  seq.  and  15 
U.S.C  70  et  seq. 

2.  The  second  sentence  of  §  300.4(e)  is 
revised  to  read  as  follows: 

S  300.4   Registered  identification  numbers. 

***** 

(e)  *  *  *  The  form  is  available  upon 
request  from  the  Textile  Section, 
Enforcement  Division.  Federal  Trade 
Commission,  600  Pennsylvania  Avenue. 
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<  W,  Washington,  DC  20580,  or  on  the 
1  itemet  at  http://www.ftc.gov. 

3.  The  second  sentence  of  §  300.33(b) 
i  revised  to  read  as  follows: 

1 11300.33    Continuing  guaranty  filed  with 
'JKleral  Trade  Commission. 

•  *        «      ■  • 

(b)  *  ■  *  *  The  form  is  available  upon 
Inquest  from  the  Textile  Section, 
ififorcement  Division,  Federal  Trade 
Commission,  600  Pennsylvania  Avenue, 
"tW,  Washington,  DC  20580. 
I        •        *        *        • 

PART  301— RULES  AND 
REGULATIONS  UNDER  THE  FUR 
PRODUCTS  LABELING  ACT 

1.  The  authority  citation  for  part  301 
I  :bntinues  to  read  as  follows: 

Authority:  15  U.S.C.  69  et  seq. 

2.  The  second  sentence  of  §  301.26(d) 
i  revised  to  read  as  follows: 

f301^    Raglstersd  idmtiflcation 
i|iinbers. 

•  •        •        * 

(d)  •  *  •  The  form  is  available  upon 
:  '^uest  from  the  Textile  Section, 


Enforcement  Division,  Federal  Trade 
Commission,  600  Pennsvlvania  Avenue, 
NW,  Washington.  DC  20580,  or  on  the 
Internet  at  http://www.ftc.gov). 

»        *        *        •        • 

3.  The  second  sentence  of 
§  301.48(a)(3)  is  revised  to  read  as 
follows: 

§  301 .48    Continuing  guaranty  filed  with  the 
Federal  Trade  Commission. 


(a)*  '  •  > 

(3)  *  *  *  The  form  is  available  upon 
request  from  the  Textile  Section, 
Enforcement  Division,  Federal  Trade 
Commission,  600  Pennsylvania  Avenue, 
NW,  Washington,  DC  20580. 


PART  303— RULES  AND 
REGULATIONS  UNDER  THE  TEXTILE 
FIBER  PRODUCTS  IDENTIFICATION 
ACT 

1.  The  authority  citation  for  part  303 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  70  et  seq. 


2.  The  fourth  sentence  of  §  303.7  is 
revised  to  read  as  follows: 

f  303.7    Generic  names  and  definitions  for 
manufactured  fibers. 

•  *  *  Copies  may  be  inspected  at  the 
Federal  Trade  Commission,  Room  130, 
600  Pennsylvania  Avenue.  NW, 
Washington,  DC  20580,  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  Street,  NW,  Suite  700, 
Washington,  DC. 
*        •        •        •        * 

3.  Section  303.20(d)  is  revised  to  read 
as  follows: 

$303.20    Registerad  Identification 
numlwrs. 


(d)  Form  to  apply  for  a  registered 
identification  number  or  to  update 
information  pertaining  to  an  existing 
number  (the  form  is  available  upon 
request  from  the  Textile  Section. 
Enforcement  Division.  Federal  Trade 
Commission,  600  Pennsylvania  Avenue, 
NW,  Washington,  DC  20580,  or  on  the 
Internet  at  http://www.ftc.gov): 

BIUINQ  CODE  t7S0-01-r 


V 


V 


V 
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APPLICATION  FOR  A  REGISTERED  IDENTIFICATION  NUMBER  C^RN") 


DO  NOT  WRITE  IN  THIS  SPACE 


DATE  ISSUED:. 


UPOATEO:. 


RN: 
BY: 


1.  PURPOSE  OF  APPllCATI0N.(8Mtflairi 
O   APPLY  POR  A  MBM  RN 

D   UPDATE  MFORMMTION  ON  AN  EXtSHNO  RN.   ENTER  EXISTMO  RN  NUMBER 

2.  LEGAL  »MME  OF  APPUCANTFM«I  " 


Oft  IMiN3mj 


1.   NAME  UNDER  WMCH  APPUCANT  DOES  BUSMESS.  r  DTFOENr  FROM  LEGAL  NAME 


4.   TYPE  OF  COMPANY  frt)7MBriiotaeta4plMMJtMi«»4V*  or  ooNVMr) 

D     PROPRgTORSHT      D     PARTWERSH»       D     CORPORATION  D    OWER 

&   AOORESS  OF  PRMC»>AL  OFFICE  OR  PLACE  OF  BUSMESSrUdki*  1^00*. 
I  mat  to  DM  MtMf  tooMiM  N«Mi  tai*Mn  to  oendUcM  tt  M»  uai  An 
ft*M«  or  PO  tar  addtan  iii«|f  a<»  to  Mi4  f  dMtadj 


«.   TYPEOFBUSMESSfntfMrtiMlltotaVMVMrwiyj 

D    MANUFACTURMO  D     MPORTWIO  D     WHOLESALMO 

D     OTMBI  tPlmmmtdM 


7.   USTPR0OUCTSrre4Miy*rMM«a 


OPTIONAL  MFORMATION 


TELEPHONE 


FAX 


E4ML  ADDRESS: 


MTBMET  URL  ADDRESS: 


«•«  flroMar  mtrtMkv  of  if  iMif  am 


S.   CERmCATION 


Tlw  praAiOi  Mid  In  INm  MM  (7)  itoM  «•  M*|MI  to  om  or  mem  or  «•  iBlawlrv  Acta:  TIM  T< 
U.S.C.|S7O>70k).TIiiWeelProdiiGtoLitofei9Act(1SU3.a  fi6»«aer«wFw 

""T*^*-— •*^'^ '-'--' •'-^'' — •  ■  -T  nrrniny  nwiiil  Niniii  mliita  ■ 


onMitonnlikwaid 


FfeirProduoto 
LitalngAct(1SU.S.C.f| 


(18 
By 


Undv  pMwRir  orpMluiy.  t  oM^r  «MI  ttM  MHiraHeii 


aemnmt  of  mopHcmn,  awinbi  <m  ocmfowte  offkul 


9.  NAMEfPtoMiAfMorDM 


ia  tthe 


MSTRUCnONS 


11.    DATE 


ttw  TaOi  RbiT  PraduGto 


[S!'^!!^^^^!^!^.^'^''*^*^'^^^'''^'^'^  F*tonlT«iCon«iiitai 

USAooinpinytfcitliimiiiidKlMWf  orni1iitorc>>irir>rpwdiicto 


rMy.iilMOftt«Mnw 
on  litoli  nqubvd  toy 


M  ooffipiNn0  ■HB  fiDnn, 

(i)  Al  binki  miai  to  MM  In  (I 


AcLMtoVMiol     (e}S«itfortaena 

tlMliiv 

byliRN 


oopyto: 


(b)  Mm  8  miMi  oontoin  ttw  origlnil 


Ofi 


n^^^^m  aJf  ■ill  1 1  i 

800PimiylHMiiAM«.NMf 
MtaMngton.  DC  20680 

ftK  Hmbar.  (202)  3264187 

M»ni8an).TVpi«r        RNiii«iubiiettoc«wiMlmV«wlMUirMito 

in  i«dMd  FTC  Ftaim  91  upon  any  ctianoiM  In  li  ligri 

«0.typ*«fOinipanylnlDinM8on(baRMXor 

••"P^ny        88)- 


ntart 
namafboK 

(bOK 


FTCFonn31(rav.  11/W) 


8 


BILLING  COOE  iTSO-OI-C 


Federal  Register /Vol.  63,  No.  249 /Tuesday,  December  29,  1998 /Rules  and  Regulations        71585 


4.  Section  303.38(b)  is  revised  to  read  as  follows: 

§  ^.38    Continuing  guaranty  filed  writh  Federal  Trade  Commission. 

*  * 

(b)  Prescribed  form  for  a  continuing  guaranty: 


\ 


N. 
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CONTINUiNG  GUARANTY 


1.    LEGAL  NAME  OF  GUARANTOR  FNM 


Z    NAME  UNDER  mtCH  GUARANTOR  FIRM  DOES  BUSMESS,  P  DIFFERENT  FROM  LEGAL  NAME 


J.   TYPE  OF  COMPANY 

a     PROPRIETORSHIP    D      PARTNER8HP            D     CORPORATION 

4.   ADDRESS  OF  PRMOPAL  OFFICE  OR  PLACE  OF  BUSMESS  (kicMi  2|»  CMn) 

OPTIONAL  MFORftMTION 
TELEPHONE  NUMBER: 
FAX  NUMBER: 

MIUINLI  ADDRESS: 

S.    LAW  UNDER  WHICH  THE  CONTVIUMO  GUARANTY  IS  TO  BE  FI£D(FM«I  X'*>ft»i 
n    Undtrlft»TwM»F»>rPw<iKtildinMBMMowAct(iaU.S.Ctt7D-70fc):TI>»iBwp«w»iiwiirtibw>.«<i^ 

tMAct 


|Act(1SU.&a  f  |6M>D:'nwoainp«iyn«mdabo«^«Nctii 
praAKli.  QMiaiMMa  IM  ««Mn  I  ■hips  or  dtiMn  Mqr  wool  product  m*  praduGl  «M  net  b*  ml*^ 
Laboino  Ad  and  «w  ruloo  and  loguMlom  undor  IMI  Act 

Undor»oFMrProdMCtiL<bodnflAc>(15U.aC.>>aMBttTh>co»nDMwnMMd^M>«.«l**iii«iii^A«Mm«ifai^ 

"^— ^—  —^  •• ^  -"^  '-  — -Tfir-ti  1  ■ttilTTQ  nn  Mil  nil  nrm  inrt  riQiilallnw  uiiiJoi  iliil  AiX 


«.    CERTFICATION 


Umiar  pwiMy  of  poiluiy J  cwlliy  »M  l»  MDnnMion  Mpplad  on  ttilo  iBrm  ii  inw  «id  cermet 


SeWTUNE  OF  mOFMETOK  PMNOPM.  fWmKK.  Ot  COMFOMTE  OmOAL 


7.   NAMEfnMaapMMorOp^^ 


9.   OTY  AND  STATE  WHERE  SIGNED 


«.   TTOE 


ThaTaidloFkorPioduolildanlMnllonAotlwWoolPradMlBljMbia  (OSandiHo 
Ad.and«wFwPiaduGliLiboln|Aolpmld»«MlaiiyiMtkalaror  Fadwri  Tradi  ComMaaJen 

rofttarortopra*iclaeo«aMd^MiaaaAeiBm4r«aa  DMalonafEnferaamanI 

*m  tm  Hdmm  Ttida  CnmrnHilDW.  A  cowdwuInQ  600PWMylMniaAM«,NW 

OuarartyowBaiaaMiiaMialewarfcwdiMdiagii— lartHnidMUaara  WaaNmloii.DC  20660 

in  oontamanca  ««i  llw  Ad(a)  undar  wMdi  Sm  gammta  haa  Mad. 

>  tor  pntacdon  Inm  (d)Oonat{ 


ia   DATE 


In 

(a)  Al  awopriala  Maaka  on  dw  toini  ahouU  ba  Mad  kiu  tadvda  your 
ap  Coda  in  Horn  4. 


Condnuing  guamdaa  Nad  wMi  Ow  < 

Tim  tmmtmmm  ImwiiJialili  ned»  do  Conwdaalow  m 

1.  Arqrehanga  to  dM  addnaaofttw 

Mbaprampdy 


<b)  In  Nmi  6,  aignalura  or  proprMoi; 
r  win. 


r.or 


FTC  F^mi  31-A  (rav.  11M) 


10 
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\ 


Federal  Register /Vol.  63,  No.  249 /Tuesday.  December  29,  1998 /Rules  and  Regulations        71587 


F  Art  460— LABELING  AND 
ADVERTISING  OF  HOME  INSULATION 

I.  The  authority  citation  for  part  460 
itinues  to  read  as  follows: 

Authority:  38  Stat.  717,  as  amended  (15 
;.C.  41  et  seq.). 

The  last  sentence  of  §  460.5(a) 
}ductory  text  is  revised  to  read  as 


§460.5    R-value  tests. 

*  *        *        * 

a)  *  *  *  Copies  may  be  inspected  at 
the  Federal  Trade  Commission, 
Consumer  Response  Center,  Room  130, 
6D0  Pennsylvania  Avenue,  NW, 
Wbshington,  DC  20580,  or  at  the  Office 

the  Federal  Regist^,  800  North 
ddpitol  Street,  NW,  Suite  700, 
Vy^hington,  DC. 

*  •        *        • 

.  The  last  sentence  of  §  460.5(a)(2)  is 
revised  to  read  as  follows: 

ff^BO^    R-value  tests. 

*  *        •        • 

a)*  *  * 

(2)  *  *  •  Copies  may  be  inspected  at 
t}^0  Federal  Trade  Commission, 
Qdnsumer  Response  Center,  Room  130, 
6pb  Pennsylvania  Avenue,  NW, 
W^hington,  DC  20580,  or  at  the  Office 
of  jthe  Federal  Register,  800  North 
dajpitol  Street,  NW,  Suite  700, 
Wlishington.  DC. 

*':[  *  *  *  •  • 

ol^uld  S.  aark. 

feretory. 

(pi  Doc.  98-34407  Filed  12-28-98;  8:45  am] 
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UNITED  STATES  INFORMATION 
AldENCY 

22  CFR  Part  503 

Freedom  of  Information  Act 
Regulations;  Electronic  Records 

AOENCY:  United  States  Information 

Ajgency. 

ACilON:  Final  rule;  amendment. 

S^iMMARY:  This  docimient  amends  the 
Ajgency's  ciurent  regulations 
iiirolementing  the  Freedom  of 
Information  Act  (FOIA)  in  order  to 
conform  with  the  amendments  required 
by  the  Electronic  Records  Act  of  1996. 
EFFECTIVE  DATE:  January  28, 1999. 
ADDRESSES:  Freedom  of  Information 
Olflice,  United  States  Information 
Agency,  Room  M-29,  301  4th  Street, 
SW,  Washington,  DC  20547. 
F0R  FURTHER  INFORMATION  CONTACT: 


Lola  L.  Secora,  Chief,  FOIA/PA  Unit. 
(202)  619-5499. 

SUPPLEMENTARY  INFORMATION:  The 
United  States  Information  Agency 
published  a  Notice  of  Proposed 
Rulemaking  to  amend  its  FOLA 
regulations  on  April  1, 1998  (63  FR 
15800-15802).  Pursuant  to  that  notice, 
USLA  received  only  one  comment  from 
the  public.  While  USLA  noted  that 
electronic  information  was  available  via 
"computer,"  and  meant  that  it  was 
available  electronically  through  the 
Internet  (as  this  law  requires),  the  public 
comment  sought  clarification  and  so  the 
wording  has  been  changed  to  denote 
that  Agency  information  is  available 
electronically  through  the  "Internet," 
and  not  just  through  a  computer  located 
at  USLA.  The  final  rule  is  based  on  the 
proposed  rule.  This  addition  §  503.9  is 
required  by  the  Electronics  Records  Act 
of  1996,  as  amended  by  Public  Law 
104-231,  October  2, 1996. 110  Stat. 
3049-3054  (5  U.S.C.  552).  It  has  been 
determined  that  this  addition  is  not  a 
significant  regulatory  action  and  it  will 
not: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  afiect  in  a  material  way  the 
economy;  a  section  of  the  economy; 
productivity;  competition;  jobs;  the 
environment;  public  health  or  safety;  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof; 

(4)  Have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities;  or 

(5)  Impose  any  reporting  or  record 
keeping  requirements  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

List  of  Subjects  in  22  CFR  Part  503 

Freedom  of  information. 
Accordingly,  22  CFR  part  503  is 
amended  as  set  forth  below. 

PART  503— FREEDOM  OF 
INFORMATION  ACT  REGULATION 

1.  The  authority  citation  for  Part  503 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301,  552;  13  U.S.C.  8; 
22  U.S.C.  503,  2658;  E.O.  10477,  18  FR  4540, 
3  CFR,  1949-1953  Comp.,  p.  95o;  E.O.  10822, 
24  FR  4159,  3  CFR,  1959-5963  Comp.,  p.  355; 
E.O.  12292, 46  FR  13967,  3  CFR,  1981  Comp., 
p.  134;  E.0. 12356. 47  FR  14874  and  15557. 
3  CFR,  1982  Comp.,  p.  166;  E.O.  12958.  60 
FR  19825.  3  CFR,  1995  Comp.,  p.  333. 


2.  Section  503.9  is  added  to  read  as 
follows:  ^^ 

f  503.9    Electronic  Records  Act  of  1996. 

(a)  Introduction.  This  section  applies 
to  all  records  of  the  United  States 
Information  Agency,  including  all  of  its 
foreign  posts.  Congress  enacted  the 
FOLA  to  require  Federal  agencies  to 
make  records  available  to  the  public 
through  public  inspections  and  at  the 
request  of  any  person  for  any  public  or 
private  use.  The  increase  in  the 
Government's  use  of  computers' 
enhances  the  public's  access  to 
Government  information.  This  section 
addresses  and  explains  how  records  will 
be  reviewed  and  released  when  the 
records  are  maintained  in  electronic 
format.  Documentation  not  previously 
subject  to  the  FOLA  when  maintained  in 
a  non-electronic  format  is  not  made 
subject  to  FOLA  by  this  law. 

(b)  Definitions— (1)  Compelling  need. 
Obtaining  records  on  an  expedited  basis 
because  of  an  imminent  threat  to  the  life 
of  physical  safety  of  an  individual,  or 
urgently  needed  by  an  individual 
primarily  engaged  in  disseminating 
information  to  the  public  concerning 
actual  or  alleged  Federal  Govenunent 
activities. 

(2)  Discretionary  disclosure.  Records 
or  information  normally  exempt  &x>m 
disclosure  will  be  released  whenever  it 
is  possible  to  do  so  without  reasonably 
foreseeable  harm  to  any  interest 
protected  by  an  FOLA  exemption. 

(3)  Electronic  reading  room.  The  room 
provided  which  makes  electronic 
records  available. 

(c)  Electronic  format  of  records.  (1) 
Materials  such  as  Agency  opinions  and 
policy  statements  (available  for  public 
inspection  and  copying)  will  be 
available  electronically  by  accessing 
USIA's  Home  Page  via  the  Internet  at 
http://www.usia.gov.  To  set  up  an 
appointment  to  view  such  records  in 
hard  copy  or  to  access  the  Internet  via 
USLA  computer,  please  contact  the 
FOL\/PA  Unit  on  (202)  619-5499. 

(2)  The  Agency  will  make  available 
for  pubUc  inspection  and  copying,  both 
electronically  via  the  Internet  and  in 
hard  copy,  those  records  that  have  been 
previously  released  in  response  to  FOLA 
requests,  when  the  Agency  determines 
the  records  have  been  or  are  likely  to  be 
the  subject  of  future  requests. 

(3)  The  Agency  will  provide  both 
electronically  through  its  Internet 
address  and  in  hard  copy  a  "Guide"  on 
how  to  make  an  FOLA  request,  and  an 
Index  of  all  Agency  information  systems 
and  records  that  may  be  requested 
under  the  FOIA. 

(4)  The  Agency  may  del<ne  identifying 
details  when  it  pubUshes  or  makes 


71588        Federal  Register /Vol.  63,  No.  249  /  Tuesday,  December  29,  1998 /Rules  and  Regulations 


available  tbe  index  and  copies  of 
previously-released  records  to  prevent  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(i)  The  Agency  will  indicate  the 
extent  of  any  deletions  made  from 
where  the  deletion  was  made,  if 
feasible. 

(ii)  The  Agency  will  not  reveal 
information  about  deletions  if  such 
disclosure  woiUd  harm  an  interest 
protected  by  an  exemption. 

(d)  Honoring  form  or  format  requests. 
The  Agency  will  aid  requesters  by 
providing  records  and  information  in 
the  form  requested,  including  electronic 
format,  if  we  can  readily  reproduce 
them  in  that  form  or  format.  However, 
if  we  caiuiot  accommodate  the 
requester,  we  will  provide  responsive, 
nonexempt  information  in  a  reasonably 
accessible  form. 

(1)  The  Agency  will  make  a 
reasonable  effort  to  search  for  records 
kept  in  an  electronic  format.  However, 
if  the  effort  would  significantly  interfere 
with  the  operations  of  the  Agency  or  the 
Agency's  use  of  its  computers,  we  will 
consider  the  effort  to  be  unreasonable. 

(2)  The  Agency  need  not  create 
dociunents  that  do  not  exist,  but 
computer  records  foimd  in  a  database 
rather  than  in  a  file  cabinet  may  require 
the  application  of  codes  of  some  form  of 
programming  to  retrieve  the 
information.  This  appUcation  of  codes 
of  programming  of  records  will  not 
amoimt  to  the  creation  of  records. 

(3)  Except  in  unusual  cases,  the  cost 
of  computer  time  will  not  be  a  factor  in 
calculating  the  two  bee  houis  of  search 
time  available  imder  $503.7  hi  those 
imusual  cases,  where  the  cost  of 
conducting  a  computerized  search 
significantly  detracts  from  the  Agency's 
ordinary  operations,  no  more  than  the 
dollar  eqmvalent  of  two  hours  of 
manual  search  time  shall  be  allowed. 
For  searchesiconducted  beyond  the  first 
two  hours,  the  Agency  shall  only  charge 
the  direct  costs  of  conducting  such 
searches. 

(e)  Technical  feasibility  of  redacting 
non-releasable  material.  The  Agency 
will  make  every  effort  to  indicate  the 
place  on  the  record  where  a  redaction  of 
non-releasable  material  is  made,  and  an 
FOIA  citation  noting  the  applicable 
exemption  for  the  deletion  will  also  be 
placed  at  the  site.  If  unable  to  do  so,  we 
will  notify  you  of  that  fact. 

(f)  Ensuring  timely  response  to 
request.  The  Agency  will  make  every 
attempt  to  respond  to  FOIA  requests 
within  the  prescribed  20  working-day 
time  limit.  However,  processing  some 
requests  may  require  additional  time  in 
order  to  properly  screen  material  against 


the  inadvertent  disclosure  of  material 
covered  by  the  exemptions. 

(1)  Multitrack  first-in  first-out 
processing,  (i)  Because  the  Agency  has 
been  able  to  process  its  requests  without 
a  backlog  of  cases,  USIA  wall  not 
institute  a  multitract  system.  Those 
cases  that  may  be  handled  easily, 
because  they  require  only  a  few 
dociunents  or  a  simple  answer,  will  be 
handled  immediately  by  each  specialist. 

(ii)  If  you  wish  to  qualify  for 
processing  under  a  faster  track,  you  may 
limit  the  scope  of  your  request  so  that 
we  may  respond  more  quickly. 

(2)  Unusual  circumstances,  (i)  The 
Agency  may  extend  for  a  maximum  of 
ten  working  days  the  statutory  time 
limit  for  responding  to  an  FOIA  request 
by  giving  notice  in  writing  as  to  the 
reason  for  such  an  extension.  The 
reasons  for  such  an  extension  may 
include:  the  need  to  search  for  and 
collect  requested  records  from  multiple 
offices;  the  voliune  of  records  requested: 
and,  the  need  for  consultation  with 
other  components  within  the  Agency. 

(ii)  If  an  extra  ten  days  still  does  not 
provide  sufiBcient  time  for  the  Agency  to 
deal  with  yoiu-  request,  we  will  inform 
you  that  the  request  cannot  be  processed 
within  the  statutory  time  limit  and 
provide  you  with  the  opportimity  to 
limit  the  scope  of  your  request  and/or 
arrange  with  us  a  negotiated  deadline 
for  processing  yoiu  request. 

(iii)  If  you  refuse  to  reasonable  limit 
the  scope  of  your  request  or  refuse  to 
agree  upon  a  time  frame,  the  Agency 
will  process  your  case  as  it  would  have, 
had  no  modification  been  sought.  We 
will  make  a  diligent,  good-faith  effort  to 
complete  oiu  review  within  the 
statutory  time  frame. 

(3)  Aggregation  of  requests.  The 
Agency  will  aggregate  requests  that 
clearly  involve  related  material  that 
should  be  considered  as  a  single 
request. 

(i)  If  you  make  multiple  or  related 
requests  for  similar  material  for  the 
purpose  of  avoiding  costs,  the  Agency 
will  notify  you  that  we  are  aggregating 
your  requests,  and  the  reasons  why. 

(ii)  Multiple  or  related  requests  may 
also  be  aggregated,  such  as  those 
involving  requests  and  schedule,  but 
you  will  be  notified  in  advance  if  we 
intend  to  do  so. 

(g)  Time  periods  for  Agency 
consideration  of  requests — (1)  Expedited 
access.  The  Agency  will  authorized 
expedited  access  to  requesters  who 
show  a  com{>elling  need  for  access,  but 
the  burden  is  on  the  requester  to  prove 
that  expedition  is  appropriate.  The 
Agency  will  determine  within  ten  days 
whether  or  not  to  grant  a  request  for 


expedited  access  and  will  notify  the 
requester  of  its  decision. 

(2)  Compelling  need  for  expedited 
access.  Failure  to  obtain  the  records 
within  an  expedited  deadline  must  pose 
an  imminent  threat  to  an  individual's 
fife  or  physical  safety;  or  the  request 
must  be  made  by  someone  primarily 
engaged  in  disseminating  information, 
and  who  has  an  lugency  to  inform  the 
public  about  actual  or  alleged  Federal 
Government  activity. 

(3)  How  to  request  expedited  access. 
We  will  be  required  to  make  factual  and 
subjective  judgments  about  the 
circiunstances  cited  by  requesters  to 
qualify  them  for  expedited  processing. 
"To  request  expedited  access,  your 
request  must  be  in  writing  and  it  must 
explain  in  detail  yoiu  basis  for  seeking 
expedited  access.  The  categories  for 
compelling  need  are  intended  to  be 
narrowly  applied: 

(i)  A  threat  to  an  individual's  life  or 
physical  safety.  A  threat  to  an 
individual's  life  or  physical  safety 
should  be  imminent  to  qualify  for 
expedited  access  to  the  records.  You 
must  include  the  reason  why  a  delay  in 
obtaining  the  information  could 
reasonably  be  foreseen  to  cause 
significant  adverse  consequences  to  a 
recognized  interest. 

(ii)  Urgency  to  inform.  The 
information  requested  should  pertain  to 
a  matter  of  a  current  exigency  to  the 
American  public,  where  delay  in 
response  would  compromise  a 
significant  recognized  interest.  The 
person  requesting  expedited  access 
under  an  "urgency  to  inform,"  must  be 
primarily  engaged  in  the  dissemination 
of  information,  lliis  does  not  include 
individuals  who  are  engaged  only 
incidentally  in  the  dissemination  of 
information.  "Primarily  engaged" 
requires  that  information  dissemination 
be  the  main  activity  of  the  requester.  A 
requester  only  incidentally  engaged  in 
information  dissemination,  besides 
other  activities,  would  not  satisfy  this 
requirement.  The  public's  right  to  know, 
although  a  significant  and  important 
value,  would  not  by  itself  be  sufficient 
to  satisfy  this  standard. 

(4)  Expansion  of  Agency  response 
time.  The  new  law  provides  that 
agencies  now  have  20  working-days  to 
respond  to  all  FOIA  requests.  However, 
when  possible,  we  will  continue  to 
respond  to  requests  within  the  former 
10  working-day  time  frame. 

(5)  Estimation  of  matter  denied.  The 
Agency  will  try  to  estimate  the  voliune 
of  any  denied  material  and  provide  the 
estimate  to  the  requester,  unless  doing 
so  would  harm  an  interest  protected  by 
an  exemption. 
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(h)  Computer  redaction.  The  Agency 
iUl  identify  the  location  of  deletions  in 
1 1  e  released  portion  of  the  records,  and 
1 1  here  technologically  feasible,  will 
t '.  low  the  deletion  at  the  place  on  the 
1 1  cord  where  the  deletion  was  made, 
I  iless  including  that  indication  would 
L  mn  an  interest  protected  by  an 
(ixemption. 

(i)  Report  to  Congress.  In  addition  to 
t  ^e  information  already  provided  to 
( ]  mgress  in  the  Agency's  Annual  Report 
1 1 1 FOIA  Activities,  the  Agency  will 
I  dude  the  following:  the  number  of 
*  ivacy  Act  (PA)  requests  handled;  the 
Qiunber  of  backlogged  requests;  the 
number  of  days  taken  to  process 

uests;  the  nimiber  of  staff  devoted  to 
ssing  FOIA  requests;  whether  a 
ed  (b)(3)  statute  has  been  upheld 
iiii  court;  and  the  costs  of  litigation.  The 
Ajgency's  annual  report  will  be  available 
I  toth  in  hard  copy  and  through  the 
ultemet.  In  the  past,  annual  reports 
were  required  based  on  a  calendar  year 
^d  were  provided  to  Congress  on  or 
I H  sfore  March  1  of  the  following  year. 
]  lowever,  the  new  law  has  changed  the 
aanual  reporting  requirements  now  to 
be  related  to  the  Agency's  fiscal  year. 
Thus,  the  Annual  Report  to  Congress  on 
f'OlA  Activities  for  1997  only 
encompassed  the  first  nine  months 
Qanuary  through  September),  and  was 
reported  by  March  1, 1998.  The  FY  98 
seport  will  begin  in  October  1997  and 
i^nclude  at  the  end  of  September  1998. 
s  report  will  be  presented  to  the 
partment  of  Justice  instead  of 
ingress,  by  February  1, 1999.  and 
stice  will  report  all  Federal  agency 
iLA  activity  through  electronic  means. 

(j)  Reference  materials  and  guides. 
e  Agency  has  available  in  hard  copy, 
and  will  have  electronically  via  the 
Internet,  a  guide  for  requesting  records 
under  the  FOIA  and  an  index  and 
description  of  all  major  information 
sp^stems  of  the  Agency.  The  guide  is  a 
pie  explanation  of  what  the  FOLA  is 
tended  to  do,  and  how  you  can  use  it 
access  USIA  records,  llie  Index 
lains  the  types  of  records  that  may 
requested  fit>m  the  Agency  through 
>LA  requests  and  why  some  records 
ot,  by  law,  be  made  available  by 
LA. 

Jin. 

'neml  Counsel. 
(fH  Doc.  98-34443  Filed  12-28-98;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

[TD8800] 

RIN1545-AW51 

Consolidated  Returns— Limitation  on 
Recapture  of  Overall  Foreign  Loss 
Accounts 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  and  temporary 

regulations. 

SUMMARY:  This  document  contains 
temporary  amendments  to  the 
consolidated  return  regulations.  The 
temporary  amendments  modify  the  date 
temporary  regulations  apply  as 
published  in  the  Federal  Register  on 
January  12, 1998,  and  modified  by 
amencbnents  published  in  the  Federal 
Register  on  March  16, 1998,  relating  to 
a  consolidated  group's  recapture  of  an 
overall  foreign  loss  accoimt  arising  in  a 
separate  retiun  limitation  year.  The 
regulations  affect  consolidated  groups 
that  claim  foreign  tax  credits.  The  text 
of  the  temporary  regulations  also  serves 
as  the  text  of  the  proposed  regulations 
set  forth  in  the  notice  of  proposed 
rulemaking  on  this  subject  in  the 
Proposed  Rules  section  of  this  issue  of 
the  Federal  Register. 
DATES:  Effective  dates:  These 
amendments  are  effective  December  29, 
1998. 

Applicability  dates:  For  dates  of 
applicabiUty  of  these  regulations,  see 
§1.1502-9T(b)(l)(v). 

FOR  FURTHER  INFORMATION  CONTACT: 
Trina  Dang  of  the  Office  of  Associate 
Chief  Coimsel  (International),  (202) 
622-3850  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

As  announced  in  Notice  98-40  (1998- 
35  I.R.B.  7),  these  temporary  regulations 
permit  taxpayers  to  elect  to  delay  the 
effective  date  of  §  1.1502-9T,  published 
in  the  Federal  Register  on  January  12, 
1998  (TD  8751,  63  FR  1740),  and 
modified  by  amendments  published  in 
the  Federal  Register  on  March  16, 1998 
(TD  8766,  63  FR  12641). 

On  January  12, 1998,  Treasury  and  the 
IRS  published  in  the  Federal  Register 
(TD  8751,  63  FR  1740)  final,  temporary 
and  proposed  regulations  (the  January 
1998  regulations)  relating  to  limitations 
on  the  use  of  certain  tax  credits  and 
related  attributes  by  corporations  filing 
consolidated  income  tax  rettims.  In 
general,  the  January  1998  regulations 


relate  to  the  separate  return  limitation 
year  (SRLY)  provisions  for  general 
business  credits,  alternative  mininnim 
tax  credits,  foreign  tax  credits  and 
overall  foreign  loss  accounts.  The 
January  1998  regulations  were  generally 
applicable  to  consolidated  return  years 
b^inning  on  or  after  January  1. 1997. 

On  March  16, 1998,  Treasury  and  the 
IRS  published  in  the  Federal  Register 
(TD  8766,  63  FR  12641)  final, 
temporary,  and  proposed  regulations 
(the  March  1998  regulations)  modifying 
the  effective  date  of  the  January  1998 
regulations.  The  March  1998  regulations 
provide  that  the  provisions  of  the 
January  1998  regulations  will  apply  for 
consolidated  return  years  for  which  the 
due  date  (without  extensions)  of  the 
income  tax  retiun  is  after  March  13, 
1998.  In  lieu  of  applying  this  effective 
date,. however,  the  Mardi  1998 
regulations  permit  a  consoUdated  group 
to  choose  to  apply  the  effective  date 
provisions  under  the  January  1998 
regulations.  The  March  1998  regulations 
provide  that  taxpayers  making  this 
choice  must  apply  all  those  effective 
date  provisions  for  all  relevant  years. 
Thus,  imder  the  March  1998 
regulations,  taxpayers  are  not  permitted 
to  apply  one  provision  of  the  January 
1998  regulations  (e.g.,  the  general 
business  credit  effective  date)  without 
applying  all  the  other  provisions  (e.g., 
the  foreign  tax  credit  effective  date). 

On  May  7, 1998,  a  public  hearing  was 
held  regarding  the  proposed  January 
and  March  regulations.  At  the  hearing 
and  in  written  submissions, 
commentators  expressed  concern 
regarding  the  effective  dates  contained 
in  the  January  1998  and  March  1998 
regulations  with  respect  to  the  overall 
foreign  loss  account  provisions  of 
§  1.1502-9T.  The  conunentotors' 
principal  concern  was  that  these 
effective  dates  resulted  in  adverse  tax 
consequences  not  anticipated  by 
taxpayers  with  respect  to  business 
transactions  that  occtured  prior  to  the 
issuance  of  the  January  1998 
regulations.  Treasury  and  the  IRS  now 
believe  that  certain  of  these 
consequences  are  inappropriate. 

Accordingly,  on  August  14, 1998, 
Treasury  and  the  Service  issued  Notice 
98-40  (1998-35  I.RB.  7),  announcing 
their  intent  to  issue  regulations 
providing  relief  from  the  application  of 
§  1.1502-9T  (the  overall  foreign  loss 
account  provisions)  for  consoUdated 
return  years  beginning  before  January  1, 
1998. 

Explanation  of  Provisions 

As  announced  in  Notice  98-40, 
taxpayers  are  permitted  to  elect  not  to 
apply  §  1.1502-9T(b)(l)(v)  to 
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consolidated  return  years  beginning 
before  January  1. 1998.  Section  1.1502- 
3T(c)(4)  is  amended  to  clarify  that  a 
taxpayer  that  chooses  under  the  March 
1998  regulations  to  apply  the  effective 
date  provisions  under  the  January  1998 
regulations  may  also  make  the  election 
referred  to  in  Notice  98—40. 

To  make  the  election,  a  taxpayer  must 
write  "Election  Piu-suant  to  Notice  98- 
40"  across  the  top  of  page  1  of  an 
original  or  amended  tax  return  for  each 
consolidated  return  year  subject  to  the 
election.  For  the  first  consolidated 
return  year  to  which  the  overall  foreign 
loss  provisions  of  §  1.1502-9T  apply 
(i.e.,  the  first  year  beginning  on  or  after 
January  1, 1998),  such  taxpayer  must 
write  "Notice  98—40  Election  in  Effect  in 
Prior  Years"  across  the  top  of  page  1  of 
the  consolidated  tax  return  for  that  year. 
For  purposes  of  applying  §  1.1502-9T 
with  respect  to  such  year,  any  member 
with  a  balance  in  an  overall  foreign  loss 
account  from  a  separate  retiun 
limitation  year  on  the  Hrst  day  of  such 
year  shall  be  treated  as  joining  the  group 
on  such  first  day. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  is  hereby 
certified  that  these  regulations  do  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  certification  is  based  on  the  fact 
that  these  regulations  principally  afi^ect 
corporations  filing  consolidated  federal 
income  tax  returns  that  have  overall 
foreign  losses  from  separate  return 
limitation  years.  Available  data 
indicates  that  many  consolidated  return 
filers  are  large  companies  (not  small 
businesses).  In  addition,  the  data 
indicates  that  an  insubstantial  number 
of  consolidated  return  filers  that  are 
smaller  companies  have  overall  foreign 
losses.  Presumably,  even  fewer  of  these 
filers  have  overall  foreign  loss  accounts 
that  are  subject  to  the  separate  return 
limitation  year  rules.  Therefore,  a 
Regulatory  Flexibility  Analysis  imder 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  is  not  required.  It  has  also 
been  determined  that  under  section 
553(d)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  these 
regulations  should  be  effective 
immediately  because  they  involve  the 
apphcability  of  regulations  that  modify 
the  limitations  on  the  use  of  certain  tax 
attributes  for  taxable  years  for  which  a 
return  is  due  after  March  13, 1998. 
Pursuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  accompan)dng 


these  regulations  is  being  sent  to  the 
Small  Business  Administration  for 
comment  on  its  impact  on  small 
businesses. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Trina  Dang  of  the  Office 
of  Associate  Chief  Counsel 
(International).  However,  other 
personnel  from  the  IRS  and  Treasury 
participated  in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Par.  2.  Section  1.1502-3T  is  amended 
by  removing  the  last  sentence  of 
paragraph  (c)(4)  and  adding  two 
sentences  in  its  place  to  read  as  follows: 

§  1.1502-3T    Consolidated  Investment 
credit  (temporary). 

***** 

(c)  *  *  * 

(4)  *  *  *  A  consolidated  group 
making  this  choice  generally  must  apply 
all  such  paragraphs  for  all  relevant 
years.  However,  a  consolidated  group 
making  the  election  provided  in 
§  1.1502-9T(b)(l)(vi)  (electing  not  to 
apply  §  1.1502-9T(b)(l)(v)  to  years 
beginning  before  January  1. 1998)  may 
nevertheless  choose  to  apply  all  such 
paragraphs  other  than  §  1.1502- 
9T(b)(l){v)  for  all  relevant  years. 
***** 

Par.  3.  In  §  1.1502-9,  paragraph  (a)  is 
amended  by  revising  the  last  two 
sentences  to  read  as  follows: 

§  1 .1 502-9  Application  of  overall  foreign 
loss  recapture  rules  to  corporations  filing 
consolidated  returns. 

(a)*  *  *  See  §  1.1502-9T(b)(l)(v)  for 
the  rule  that  ends  the  separate  return 
limitation  year  limitation  for 
consolidated  return  years  for  which  the 
due  date  of  the  income  tax  return 
(without  extensions)  is  after  March  13, 
1998.  and  §  1.1502-9T(b)(l)(vi)  for  an 
election  to  continue  the  separate  return 
limitation  year  limitation  for 
consolidated  return  years  beginning 
before  January  1, 1998.  See  also 
§  1.1502-3T(c)(4)  for  an  optional 
effective  date  rule  (generally  making  the 


rules  of  paragraphs  (b)(l)(iii)  and  (iv)  of 
this  section  inapplicable  for  a 
consolidated  return  year  beginning  after 
December  31, 1996,  if  the  due  date  of 
the  income  tax  return  (without 
extensions)  for  such  year  is  on  or  before 
March  13, 1998). 
*        *        »        »        « 

Par.  4.  Section  1.1502-9T  is  amended 
by  revising  paragraph  (b)(l)(v)  and 
adding  paragraph  (b)(l)(vi)  to  read  as 
follows: 

§1.1 502-9T    Application  of  overall  foreign 
loss  recapture  rules  to  corporations  filing 
consolidated  retums  (temporary). 

***** 

(b)(l)(v)  Special  effective  date  for 
SRLY  limitation.  Except  as  provided  in 
paragraph  (b)(l)(vi)  of  this  section, 
§  1.1502-9(b)(l)(iii)  and  (iv)  apply  only 
to  consolidated  retiun  years  for  which 
the  due  date  of  the  income  tax  return 
(without  extensions)  is  on  or  before 
March  13, 1998.  For  consolidated  return 
years  for  which  the  due  date  of  the 
income  tax  return  (without  extensions) 
is  after  March  13, 1998,  the  rules  of 
§  1.1502-9(b)(l)(ii)  shall  apply  to  overall 
foreign  losses  from  separate  return  years 
that  are  separate  return  limitation  years. 
For  purposes  of  applying  §  1.1502- 
9(b)(l)(ii)  in  such  years,  the  group  treats 
a  member  with  a  balance  in  an  overall 
foreign  loss  account  from  a  separate 
return  limitation  year  on  the  first  day  of 
the  first  consolidated  retiun  year  for 
which  the  due  date  of  the  income  tax 
return  (without  extensions)  is  after 
March  13, 1998,  as  a  corporation  joining 
the  group  on  such  first  day.  An  overall 
foreign  loss  that  is  part  of  a  net 
operating  loss  or  net  capital  loss 
carryover  from  a  separate  return 
limitation  year  of  a  member  that  is 
absorbed  in  a  consolidated  return  year 
for  which  the  due  date  of  the  income  tax 
return  (without  extensions)  is  after 
March  13, 1998,  shall  be  added  to  the 
appropriate  consofidated  overall  foreign 
loss  account  in  the  year  that  it  is 
absorbed.  For  consolidated  return  years 
for  which  the  due  date  of  the  income  tax 
retiun  (without  extensions)  is  after 
March  13, 1998.  similar  principles 
apply  to  overall  foreign  losses  when 
there  has  been  a  consolidated  return 
change  of  ownership  (regardless  of 
when  the  change  of  ownership 
occurred).  See  also  §  1.1502-3T(c)(4)  for 
an  optional  effective  date  rule  (generally 
making  this  paragraph  (b)(l)(v) 
applicable  to  a  consolidated  return  year 
beginning  after  December  31, 1996,  if 
the  due  date  of  the  income  tax  return 
(without  extensions)  for  such  year  is  on 
or  before  March  13. 1998). 
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yi]  Election  to  defer  application  of 
shlecial  effective  date.  A  consolidated 
g]Qup  may  elect  not  to  apply  paragraph 
ft  i(l)(v)  of  this  section  to  consolidated 
n  1  um  years  beginning  before  January  1 , 
1 )  98.  To  make  this  election,  a 
consolidated  group  must  write  "Election 
Pursuant  to  Notice  98—40"  across  the 
t<^h  of  page  1  of  an  original  or  amended 
t^  retiun  for  each  consolidated  return 
yfear  subject  to  the  election.  For  the  first 
consolidated  retiun  year  to  which  the 
overall  foreign  loss  provisions  of 
pbtragraph  (b)(l)(v)  of  this  section  apply 
[iff-,  the  first  year  begiiming  on  or  after 
)4^uary  1, 1998),  such  consolidated 
lup  must  write  "Notice  98—40 
Action  in  Effect  in  Prior  Years"  across 
^  top  of  page  1  of  the  consolidated  tax 
i^jiun  for  that  year.  For  piuposes  of 
allying  §  1.1502-9(b)(l)(ii]  with 
r^^pect  to  such  year,  any  member  with 
a  balance  in  an  overall  foreign  loss 
account  from  a  separate  return 
limitation  year  on  the  first  day  of  such 
year  shall  be  treated  as  joining  the  group 
on  such  first  day. 

«        •        *        • 

Approved:  December  7, 1998. 
t  L,  Wenzel, 
Deputy  Commissioner  of  Internal  Revenue. 

Donald  C.  Lubick. 

Assistant  Secretary  of  the  Treasury. 

(^  Doc.  9S-33702  Filed  12-28-98;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

2BCFR  Parts  land  602 

[TD8802] 

RIN  1S45-AN21 

Certain  Asset  Transfers  to  a  Tax- 
Exempt  Entity 

aJeIENCY:  Internal  Revenue  Service  (IRS), 

linsasiuy. 

ACTION:  Final  regulations. 

MARY:  This  dociunent  contains  final 
lations  that  implement  provisions 
ottne  Tax  Reform  Act  of  1986  and  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988.  The  final  regulations 
gefierally  affect  a  taxable  corporation 
it  transfers  all  or  substantially  all  of 
assets  to  a  tax-exempt  entity  or 
verts  from  a  taxable  corporation  to  a 
-exempt  entity  in  a  transaction  other 
an  a  liquidation,  and  generally  require 
the  taxable  corporation  to  recognize  gain 
o^iloss  as  if  it  had  sold  the  assets 
t]|ansferred  at  fair  market  value. 
DNTES:  Effective  Date:  These  regulations 
a  -I  I  effective  January  28, 1999. 


Applicability  Date:  For  dates  of 
applicability  of  these  regulations,  see 
§1.337(d)-4(e). 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  R.  Cleary.  (202)  622-7530  (not 
a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information  in  these 
final  regulations  has  been  reviewed  and, 
pending  receipt  and  evaluation  of 
public  comments,  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  44  U.S.C.  3507  and 
assigned  control  number  1545-1633. 

The  collection  of  information  in  this 
regulation  is  described  in  §  1.337(d)- 
4(b)(l)(i).  The  information  is  a  written 
representation  made  by  a  tax-exempt 
entity  estimating  the  percentage  it  will 
use  assets  formerly  held  by  a  taxable 
corporation  in  an  activity  the  income 
from  which  is  subject  to  tax  under 
section  511(a),  as  opposed  to  other 
activities,  llie  information  may  be  used 
by  the  taxable  corporation  in  computing 
the  amount  of  gain  or  loss  that  is 
recognized  imder  the  regidations.  The 
information  may  also  be  used  by  the  IRS 
in  determining  whether  the  proper 
amount  of  tax  is  due  on  the  transaction. 
The  collection  of  information  is  not 
mandatory  but  will  enable  the  taxable 
corporation  to  support  its  reporting  of 
the  tax  consequences  of  the  transaction. 
The  likely  respondents  are  tax-exempt 
entities  subject  to  the  unrelated  biisiness 
income  tax  imder  section  511(a) 
(including  most  organizations  that  are 
exempt  from  tax  under  section  501,  state 
colleges  and  universities,  and  certain 
charitable  trusts). 

Comments  concerning  the  collection 
of  information  should  be  sent  to  the 
Office  of  Management  and  Budget,  Attn: 
Desk  Officer  for  the  Department  of  the 
Treasiuy,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503,  with  copies  to  the  Internal 
Revenue  Service,  Attention:  IRS  Reports 
Clearance  Officer,  OP:FS:FP, 
Washington,  DC  20224.  Any  such 
comments  should  be  submitted  not  later 
than  March  1,1999. 

Comments  are  specifically  requested 
concerning: 

(a)  Whemer  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Internal  Revenue  Service,  including 
whether  the  information  will  have 
practical  utility; 

(b)  The  accuracy  of  the  estimated 
burden  associated  with  the  collection  of 
information  (see  below); 

(c)  How  the  quality,  utility,  and 
clarity  of  the  information  requested  may 
be  enhanced; 


(d)  How  the  burden  of  complying 
with  the  collection  of  information  may 
be  minimized,  including  through  the 
application  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

(e)  Estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Estimated  total  annual  reporting 
burden:  125  hours.  The  annual  burden 
per  respondent  varies  from  1  hour  to  10 
hours,  depending  on  individual 
circumstances,  with  an  estimated 
average  of  5  hours. 

Estimated  number  of  respondents:  25. 

Estimated  frequency  of  responses: 
Once. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  niunber 
assigned  by  OMB. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  return  information  are 
confidential,  as  required  by  26  U.S.C. 
6103. 

Background 

On  Janiiary  15, 1997,  proposed 
regulations  §  1.337(d)-4  were  published 
in  the  Federal  Register  (62  FR  2064, 
[REG-209121-89, 1997-1  C.B.  719]). 
The  regulations  were  proposed  to 
amend  26  CFR  part  1  and  were  intended 
to  carry  out  the  purposes  of  the  repeal 
of  the  General  Utilities  doctrine 
{"General  Utilities  repeal")  as  enacted  in 
the  Tax  Reform  Act  of  1986  (the  "1986 
Act"). 

The  1986  Act  amended  sections  336 
and  337,  generally  requiring 
corporations  to  recognize  gain  or  loss 
when  appreciated  or  depreciated 
property  is  distributed  in  complete 
liquidation  or  is  sold  in  connection  with 
a  complete  liquidation.  Section  337(d) 
directs  the  Secretary  to  prescribe 
regulalions  as  may  be  necessary  to  carry 
out  the  purposes  of  General  Utilities 
repeal,  including  rules  to  "ensure  that 
these  purposes  shall  not  be 
circmnvented  •  •  •  through  the  use  of  • 
a  •  *  *  tax-exempt  entity." 

The  legislative  history  concerning  a 
1988  amendment  to  section  337(d) 
explains: 

The  bill  also  clarifies  in  comiection  with 
the  built-in  gain  provisions  of  the  Act  that 
the  Treasury  Department  shall  prescribe  such 
regulations  as  may  be  necessary  or 
appropriate  to  carry  out  those  provisions 
*  *  *  .  For  example,  this  includes  rules  to 
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require  the  recognition  of  gain  if  appreciated 
property  of  a  C  corporation  is  transferred  to 
a  *   •  *  tax-exempt  entity  (footnote  32)  in  a 
carryover  basis  transaction  that  would 
otherwise  eliminate  corporate  level  tax  on 
the  built-in  appreciation. 

[footnote  32)  The  Act  generally  requires 
recognition  of  gain  if  a  C  corporation 
transfers  appreciated  assets  to  a  tax  exempt 
entity  in  a  section  332  liquidation.  See  Code 
section  337(b)(2). 

S.  Rep.  No.  445,  100th  Cong.,  2d  Sess. 
66  (1988). 

Explanation  of  Provision 

A.  The  Proposed  Rule 

(1)  A  taxable  corporation  that 
transfers  all  or  substantially  all  of  its 
assets  to  one  or  more  tax-exempt  entities 
is  required  to  recognize  gain  or  loss  as 

if  the  assets  transferred  were  sold  at 
their  fair  market  values  (§  1.337(d)- 
4(a)(1),  Asset  Sale  Rule); 

(2)  A  taxable  corporation  that  changes 
its  status  to  a  tax-exempt  entity 
generally  is  treated  as  having  transferred 
all  of  its  assets  to  a  tax-exempt  entity 
immediately  before  the  change  in  status 
becomes  effective  in  a  transaction 
governed  by  the  Asset  Sale  Ride 

(§  1.337(d)-4(a)(2),  Change  in  Status 
Rule); 

(3)  The  Change  in  Status  Rule  does 
not  apply  (subject  to  application  of  the 
anti-abuse  rule)  if  the  corporation 
formerly  was  tax-exempt  and  the  change 
in  status  is  within  three  years  of  the 
later  of  (a)  the  corporation  first  filing  a 
return  as  a  taxable  corporation,  or  (b)  a 
final  determination  that  the  corporation 
had  become  a  taxable  corporation 

(§  1.337(d)-4(a)(3),  3- Year  Rule); 

(4)  The  Asset  Sale  Rule  does  not 
apply  if  the  transferred  assets  are  used 
by  the  tax-exempt  entity  in  an  activity 
the  income  from  which  is  subject  to  the 
unrelated  business  tax  under  section 
511(a);  notwithstanding  any  other 
provision  of  law,  gain  on  such  assets 
will  later  be  included  in  unrelated 
business  taxable  income  when  the  tax- 
exempt  entity  disposes  of  the  assets  or 
ceases  to  use  the  assets  in  an  activity  the 
income  from  which  is  subject  to  tax 
under  section  511(a)  (§  1.337(d)-4(b)(l), 
UBTI  Rule); 

(5)  The  regulations  apply  to  transfers 
of  assets  occurring  after  January  28, 
1999,  unless  the  transfer  is  pursuant  to 
a  written  agreement  which  is  (subject  to 
customary  conditions)  binding  on  or 
before  that  date  (§  1.337(d)-4(e). 
Effective  Date  Rule). 

The  IRS  and  Treasury  Department 
received  approximately  32  written 
comments  on  the  proposed  regulations. 
In  addition,  the  IRS  held  a  public 
hearing  on  the  proposed  regulations  on 
May  6, 1997.  After  consideration  of  all 


the  written  and  oral  comments,  the  IRS 
and  Treasury  Department  are  adopting 
the  proposed  regulations  as  revised  by 
this  Treasury  Decision.  The  comments 
and  changes  to  the  regulations  made  in 
response  to  the  comments  are 
summarized  below. 

B.  Comments  and  Changes  in  Response 
to  Comments 

1.  Asset  Sale  Rule 

Some  commentators  questioned 
whether  section  337(d)  authorizes 
taxation  of  asset  transfers  other  than 
liquidations.  Section  337(d)  authorizes 
regulations  to  prevent  circumvention  of 
General  Utilities  repeal  through  the  "use 
oi"  any  provision  of  law  or  regulations 
(specifically  including  the  corporate 
reorganization  rules  in  Part  m  of 
Subchapter  C).  The  statutory  rules  in 
sections  336  and  337(b)(2),  enacted  as 
part  of  General  Utilities  repeal,  provide 
for  corporate-level  gain  or  loss 
recognition  when  a  taxable  corporation 
liquidates  into  a  controlling  tax-exempt 
entity.  The  regiUations  published  in  this 
Treasury  Decision  are  intended  to  reach 
transactions  that  are  economically 
similar  to  those  liquidations  but  take 
different  forms,  such  as  a  taxable 
corporation's  transfer  of  substantially  all 
of  its  assets  to'a  tax-exempt  entity  or  a 
taxable  corporation's  change  in  status 
restUting  in  its  becoming  a  tax-exempt 
entity.  The  IRS  and  Treasxuy 
Department  believe  that  section  337(d) 
provides  clear  authority  for  these 
regidations. 

Some  commentators-questioned 
whether  section  337(d)  authorizes 
regulations  that  would  tax  transfers  of 
assets  without  consideration,  noting  that 
making  a  gift  generally  does  not  cause 
the  recognition  of  gain  to  the  donor. 
Other  commentators  claimed  that  the 
proposed  regidations,  to  the  extent  they 
apply  to  transfers  of  assets  to  charitable 
organizations,  conflict  with  the  policy  of 
the  charitable  contribution  deduction 
xmder  section  170.  The  regulations  do 
not  affect  the  tax  treatment  of  a 
corporation's  gift  of  a  portion  of  its 
assets  to  charity,  nor  do  they  affect  the 
shareholders'  tax  treatment  when 
transferring  all  or  any  part  of  the 
corporation's  assets  to  charity  by 
transferring  all  or  any  part  of  the 
corporation's  stock  to  charity.  The 
regulations  apply  only  to  transfers  of  all 
or  substantially  all  of  the  assets  of  a 
taxable  corporation  to  a  tax-exempt 
entity  or  a  taxable  corporation's 
conversion  to  a  tax-exempt  entity.  If 
shareholders  donate  all  of  a 
corporation's  stock  to  a  charity  and  the 
charity  then  liquidates  the  corporation, 
section  337(b)(2)  taxes  the  Uquidating 


corporation's  gain.  The  final  regulations, 
which  remain  unchanged  from  the 
proposed  regulations  in  this  respect,  tax 
a  taxable  corporation's  gain  in  other 
transactions  that  have  the  same 
economic  effect. 

One  commentator  proposed  that  the 
final  regulations  allow  deferral  of  gain 
recognition  on  any  asset  transferred  to  a 
tax-exempt  entity  imtil  the  entity 
disposes  of  the  asset.  The  commentator 
suggests  a  rule  similar  to  that  of  section 
1374,  which  provides  generally  that  a  C 
corporation  that  converts  to  being  an  S 
corporation  is  subject  to  tax  if  it 
disposes  of  assets  held  at  the  time  of 
conversion  during  the  ten-year  period 
after  the  conversion.  Under  this  rule,  the 
tax-exempt  entity  would  not  be  taxed  on 
the  built-in  gain  in  assets  that  it  retains. 
For  the  reasons  stated  above,  the  IRS 
and  Treasury  Department  have 
concluded  that  the  regulations  generally 
should  follow  the  rule  in  section 
337(b)(2)  rather  than  the  rule  contained 
in  section  1374  to  best  accomplish  the 
goal  set  forth  in  the  statute  and 
legislative  history. 

One  commentator  suggested  that  the 
Asset  Sale  Rule  should  not  apply  to  a 
taxable  corporation  transferring  assets  to 
a  tax-exempt  entity  in  a  like-kind 
exchange  described  in  section  1031  or 
an  involimtary  conversion  described  in 
section  1033.  In  transactions  described 
in  these  sections,  the  taxable 
corporation  acquires  replacement 
property  that  has  a  basis  determined  by 
reference  to  the  basis  of  the  property 
replaced.  Because  the  built-in 
appreciation  in  the  transferred  asset  is 
preserved  in  the  replacement  asset  and 
remains  in  the  hands  of  a  taxable 
corporation.  General  Utilities  repeal  is 
not  circiunvented  in  these  transactions. 
Accordingly,  the  final  regulations 
exclude  transactions  from  the  Asset  Sale 
Rule  to  the  extent  the  transactions 
qualify  for  nonrecognition  of  gain  or 
loss  imder  section  1031  or  1033. 

Some  commentators  proposed 
removing  section  528  homeowners 
associations  bom  the  list  of  tax-exempt 
entities  subject  to  the  regulations 
because  dispositions  of  assets  by  a 
homeowners  association  are  subject  to 
tax.  Under  section  528,  homeowners 
associations  are  subject  to  tax  on  all  of 
their  income  except  for  exempt  function 
income,  which  is  defined  as  fees,  dues, 
or  assessments  from  homeowners.  Gains 
from  the  sale  of  a  homeowners 
association's  property  are  taxable; 
therefore.  General  Utilities  repeal  is  not 
circiunvented  by  transfers  to 
homeowners  associations.  In  addition, 
the  properties  that  become  the  subject  of 
section  528  homeowners  associations 
generally  are  developed  as  business 
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ventures,  and  the  developwr  has 
substantial  incentive  to  realize  the 
increase  in  value  of  its  assets  in 
connection  with  their  transfer  to  the 
a^$ociation,  thus  providing  additional 
protection  with  respect  to  General 
Ualities  repeal.  Also,  a  homeowners 
ai$ociation  may  alternate  between 
taxable  and  tax-exempt  status  because 
its  exemption  is  based  on  a  year-by-year 
election  under  section  528(c)(1)(E).  In  a 
glf  en  year,  a  homeowners  association 
nif  y  prefer  taxable  status  to  tax-exempt 
status  under  section  528  because  a 

ion  528  organization  is  taxed  at  a  30 
mt  flat  rate  on  income  other  than 

ibership  fees,  dues,  or  assessments, 

le  a  taxable  homeowners  association 
i^  jtubject  to  tax  on  all  income  but  at  the 
prbgressive  rates  of  section  11  (15  to  35 
p  3|rcent).  The  tax  on  non-exempt  income 
u  uder  section  528  may^exceed  the  tax 
tl  II » association  would  pay  as  a  taxable 
o )  rporation.  Congress  anticipated  that 
tlkese  entities  may  alternate  between 
t^ble  and  tax-exempt  status  and  that 
t]i4  assets  of  these  entities  will  remain 
s^ject  to  tax  on  transfer.  Imposing  a  tax 
oil  appreciated  property  each  time  such 
a^  entity  converts  its  statiis  could 
inhibit  this  flexibility.  For  this  reason, 
and  because  General  Utilities  repeal  will 
npt  be  compromised,  the  IRS  and 
Tk^asury  Department  believe  that  an 
onanization's  election  to  be  treated 
uijder  section  528  for  a  tax  year  should 
not  trigger  gain  recognition. 
AiQcoraingly.  the  final  regulations  do  not 
tiBat  section  528  homeowners 
aliociations  as  tax-exempt  entities  for 
purposes  of  section  337(d).  For  similar 
reasons,  the  final  regulations  do  not 
define  political  organizations  described 
:tion  527  as  tax-exempt  entities  for 

loses  of  section  337(d). 

}me  commentators  suggested  that 
cial  clubs  that  are  tax-exempt  as 
denizations  described  in  section 
1(c)(7)  should  be  removed  bom  the 
:  of  tax-exempt  entities  for  purposes 
of  section  337(d).  Commentators  also 
suggested  that  tax-exempt  social  clubs 
b  >Iaillowed  to  defer  gain  on  transactions 
subject  to  the  regulations,  because  social 
cmbs  may  be  subject  to  tax  on  gains 
Crpm  asset  sales.  Section  512(a)(3)(A) 
geherally  taxes  the  income  of  a  section 
56ll(c)(7)  social  club  except  for  the 
social  club's  "exempt  function  income," 
af  [defined  in  section  512(a)(3)(B). 
Sk:tion  512(a)(3)(A)  also  applies  to  tax- 
exempt  organizations  described  in 
s4eUon  501(c)(9),  (17),  or  (20).  The  final 
regulations,  however,  do  not  provide 
reKef  bom  the  general  rules  of  the 
regulations  for  section  501(c)(7) 
oil  anizations.  Unlike  section  528 
hi )  neowners  associations,  section 


501(c)(7)  social  clubs  are  permitted  to 
avoid  gain  recognition  on  certain  asset 
sales.  For  example,  if  the  club  replaces 
the  property  sold  with  other  property 
used  directly  in  the  performance  of  its 
tax-exempt  function,  no  tax  is  owed  on 
any  gain  recognized.  Because  of  these 
exceptions,  the  IRS  and  Treasiuy 
Department  believe  that  deferring  tax  on 
transfers  of  assets  to  section  501(c)(7) 
organizations  would  not  be  consistent 
with  General  Utilities  repeal. 
Accordingly,  the  final  regulations  follow 
the  proposed  regulations  and  apply  to 
transfere  of  assets  to  section  501(c)(7) 
organizations. 

2.  Change  in  Status  Rule 

A  significant  niunber  of  commentators 
contended  that  the  Change  in  Status 
Rule  could  have  a  major  adverse  effiect 
on  mutual  or  cooperative  electric 
companies  that  are  tax-exempt  as 
organizations  described  in  section 
501(c)(12).  That  section  provides  tax 
exemption  for  benevolent  Ufe  insurance 
associations  of  a  purely  local  character, 
mutual  ditch  or  inigation  companies, 
mutual  or  cooperative  telephone 
companies,  or  like  oiganizitions 
(including  mutual  or  cooperative 
electric  companies),  but  only  if  more 
than  85  percent  of  their  income  is 
collected  bom  members  for  the  sole 
purpose  of  meeting  losses  and  expenses. 
The  85  percent  test  is  applied  annually, 
so  that  an  electric  cooperative  could  be 
taxable  one  year  and  tax-exempt  the 
next  year.  The  commentators  requested 
that  electric  cooperatives  be  given  relief 
fitim  the  Change  in  Status  Rule  because 
business  exigencies  may  cause  these 
cooperatives  to  bil  the  85  percent  test. 
They  also  noted  that  the  relief  provided 
in  the  proposed  regulations  for 
organizations  temporarily  losing  their 
exempt  status  was  insufficient  because 
more  than  3  years  may  elapse  before  the 
organization  once  again  meets  the  85 
percent  test. 

In  addition  to  meeting  the  85  percent 
test,  section  501(c)(12)  organizations 
must  operate  according  to  cooperative 
principles  to  be  eligible  for  exemption. 
See  Rev.  Rul.  72-36, 1972-1  C.B.  151; 
Buckeye  Countrymark,  Inc.  v. 
Commissioner,  103  T.C.  547,  554-555 
(1994),  acq.  on  other  issues,  1997-1  C.B. 
1;  Puget  Sound  Plywood,  Inc.  v. 
Commissioner.  44  T.C.  305,  308  (1965), 
acq.  on  other  issues,  1966-2  C.B.  6.  An 
organization  may  operate  according  to 
cooperative  principles  yet  fail  the  85 
percent  test.  Congress  anticipated  that 
section  501(c)(12)  mutual  or  cooperative 
organizations  could  alternate  between 
taxable  and  tax-exempt  status  due  to  the 
operation  of  the  85  percent  income 
requirement.  The  IRS  and  Treasury 


Department  do  not  beUeve  it  is 
appropriate  to  treat  these  entities  as 
having  disposed  of  all  their  assets  when 
they  regain  tax-exempt  status  where  the 
sole  reason  for  their  becoming  taxable 
was  the  failure  to  meet  the  85  percent 
test.  Therefore,  the  final  regulations 
provide  that  the  Change  in  Status  Rule 
does  not  apply  when  an  organization 
previously  tax-exempt  as  an 
organization  described  in  section 
501(c)(12)  loses  exemption  solely 
because  it  fails  the  85  percent  test  and 
later  regains  tax-exempt  status,  provided 
that  in  each  intervening  taxable  year  it 
meets  all  the  requirements  for 
exemption  under  section  501(c)(12) 
except  for  the  85  percent  test. 

One  commentator  suggested  that 
because  social  clubs  alternate  between 
taxable  and  tax-exempt  statiis  they 
should  be  given  relief  similar  to  that 
requested  by  section  501(c)(12) 
oiganizations.  Social  clubs  can  lose 
their  tax  exemption  if  they  generate 
excessive  nonmember  income  in  a 
particular  year.  See  S.  Rep.  No.  1318.  - 
94th  Cong.,  2d  Sess.  4  (1976),  197»-2 
CB.  599.  After  considering  this 
comment  and  the  Service's  experience 
with  these  oiganizations,  we  iMve 
concluded  that  the  3- Year  Rule  will 
provide  adequate  relief  for  social  clubs 
from  inappropriate  application  of  the 
Change  in  Status  Rule. 

A  number  of  commentators  luged 
exempting  newly  formed  social  clubs 
from  the  application  of  the  regulations 
if  they  become  tax-exempt  within  seven 
years  of  their  formation,  mther  than 
within  the  three-year  period  provided 
for  other  tax-exempt  entities.  Those 
commentators  explained  that  some 
social  clubs  are  oiganized  when  a  real 
estate  developer  acquires  land  to  be 
used  for  a  housing  development  and  a 
social  club  for  the  homeowners.  The 
assets  of  the  future  social  club  are  held 
by  a  corporation,  but  it  cannot  qualify 
as  a  tax-exempt  section  501(c)(7) 
organization  until  several  years  later, 
after  the  stock  or  membership  interests 
in  the  corporation  have  been  transferred 
to  the  homeowners.  Commentators 
familiar  with  development  practices 
advised  that  it  often  takes  up  to  seven 
years  to  transfer  the  club  to  the 
members'  control.  Furthermore,  because 
the  developer  is  forming  the  club  as  a 
business  venture,  the  developer  will 
work  to  realize  the  increase  in  the  value 
of  the  club's  assets  as  part  of  the 
transfer.  For  these  reasons,  providing 
additional  time  for  newly-formed  clubs 
to  become  tax-exempt  does  not  conflict 
with  General  Utilities  repeal.  Therefore, 
the  final  regulations  incorporate  the 
recommendation  made  in.  the  comments 
and  provide  that  a  social  club  will  not 
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be  subject  to  the  Change  in  Status  Rule 
if  it  converts  to  tax-exempt  status  within 
seven  taxable  years  after  the  year  in 
which  it  was  formed. 

Two  commentators  suggested  that  the 
Change  in  Status  Rule  could  adversely 
affect  a  taxable  property  and  casualty 
insurance  company  that  becomes  tax- 
exempt  as  an  organization  described  in 
section  501(c)(15)  when  it  encounters 
financial  difficulties  leading  to 
conservation  or  liquidation  proceedings 
pursuant  to  authority  granted  by  a  state 
regulatory  agency.  A  taxable  property  or 
casualty  insurance  company  whose  net 
written  premiums  or  direct  written 
premiiuns  are  $350,000  or  less  for  the 
taxable  year  is  eligible  to  be  exempt 
firom  tax  under  section  501(c)(15).  The 
final  regulations  provide  an  exception 
firom  the  Change  in  Status  Rule  if  in  a 
taxable  year  an  insurance  company 
becomes  an  organization  described  in 
section  501(c)(15),  and  during  that  year 
and  all  subsequent  years  in  which  it  is 
exempt  under  that  section,  the 
insurance  company  is  the  subject  of  a 
court  supervised  rehabilitation, 
conservatorship,  liquidation,  or  similar 
state  proceeding.  In  such  cases,  the 
reduction  in  premium  income  to 
$350,000  or  less  is  likely  to  be 
involuntary  and  a  direct  result  of  the 
state  proceeding.  However,  the  final 
regulations  continue  to  apply  the 
Change  in  Status  Rule  to  all  other 
insurance  companies  qualifying  for  tax 
exemption  under  section  501(c)(15). 

3.  UBTI  Rule 

Some  commentators  asked  how  the 
UBTI  Rule  would  apply  when  assets 
that  are  transferred  to  a  tax-exempt 
entity  are  used  partly  in  an  activity  of 
the  organization  the  income  firom  which 
is  subject  to  tax  imder  section  511(a) 
("section  511(a)  activity")  and  partly  in 
other  activities.  The  UBTI  Rule  in  the 
proposed  regulations  defers  gain 
recognition  with  respect  to  those  assets 
that  will  be  used  in  a  section  511(a) 
activity  of  the  tax-exempt  entity  after 
the  asset  is  transferred  to  the  tax-exempt 
entity  or  after  the  taxable  corporation 
converts  to  tax-exempt  status.  The  final 
regulations  provide  that,  if  an  asset  will 
be  used  partly  or  wholly  in  a  section 
511(a)  activity  of  a  tax-exempt  entity, 
the  taxable  corporation  will  recognize 
an  amoimt  of  gain  or  loss  that  bears  the 
same  ratio  to  the  asset's  built-in  gain  or 
loss  as  100  percent  reduced  by  the 
percentage  of  use  in  the  section  511(a) 
activity  bears  to  100  percent.  The 
taxable  corporation  generally  may  rely 
on  a  written  representation  from  the  tax- 
exempt  entity  as  to  the  anticipated 
percentage  of  use  of  the  asset  in  a 
section  511(a)  activity  during  the  first 


taxable  year  after  the  transfer  or  change 
in  status.  If  the  percentage  of  an  asset's 
use  in  the  section  511(a)  activity  later 
decreases  from  the  estimate  used  in 
computing  gain  or  loss  when  the  asset 
was  transferred,  the  tax-exempt  entity 
will  recognize  part  of  the  deferred  gain 
or  loss  in  an  amount  that  is 
proportionate  to  the  decrease  in  use  in 
the  section  511(a)  activity,  and  the  gain 
or  loss  recognized  vtdll  be  subject  to  tax 
under  section  511(a).  The  tax-exempt 
entity  must  use  the  same  reasonable 
method  of  allocation  for  determining  the 
percentage  it  uses  assets  in  the  section 
511(a)  activity  for  purposes  of  the  UBTI 
Rule  as  it  uses  for  other  tax  purposes 
(e.g.,  depreciation  deductions).  The  tax- 
exempt  entity  also  must  use  this  same 
reasonable  method  of  allocation  for  each 
taxable  year  that  it  holds  the  assets. 

One  commentator  asked  that  gain  not 
be  recognized  when  a  tax-exempt  entity 
disposes  of  an  asset  used  in  a  section 
511(a)  activity  in  a  transaction  eligible 
for  nonrecognition  treatment  under  the 
Code.  The  proposed  regulations  provide 
that  gain  is  recognized  on  such 
dispositions  "notwithstanding  any  other 
provision  of  law,"  corresponding  with 
the  rule  in  section  337(b)(2)(B)(ii),  and 
overruling  the  application  of 
nonrecognition  provisions  such  as 
section  512(b)(5).  In  response  to  these 
comments,  the  final  regulations  allow 
continuing  deferral  to  the  extent  that  the 
tax-exempt  entity  disposes  of  assets  in 
a  transaction  that  qualifies  for 
nonrecognition  of  gain  or  loss  under 
section  1031  or  section  1033,  but  only 
to  the  extent  that  the  replacement  asset 
is  used  in  a  section  511(a)  activity.  No 
exception  is  made  with  respect  to  other 
nonrecognition  provisions. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  Decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations.  It  is  hereby  certified  that  the 
collection  of  information  in  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
certification  is  based  upon  the  Internal 
Revenue  Service's  estimate  that  only  25 
entities  per  year  will  be  responding  to 
the  collection  of  information,  and  that 
the  total  annual  reporting  burden  of  this 
information  collection  for  all 
responding  entities  will  be  only  125 
hours.  Therefore,  a  Regulatory 
Flexibility  Analysis  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 


chapter  6)  is  not  required.  Pursuant  to 
section  7805(f),  the  notice  of  proposed 
rulemaking  preceding  these  regulations 
was  submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Stephen  R.  Cleary  of  the 
Office  of  Assistant  Chief  Coimsel 
(Corporate),  IRS.  However,  other 
personnel  &t>m  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  26  CFR  Part  1  is  amended  by  adding 
an  entry  in  numerical  order  to  read  as 
follows: 

Authority:  26  use.  7805  *  *  * 
Sectioa  1.337(d)-4  also  issued  under  26 
U.S.C.  337.  •  •  • 

Par.  2.  Section  1.337(d)-4  is  added  to 
read  as  follows: 

§1.337(d)-4   Taxable  to  tax-exempt 
(a)  Gain  or  loss  recognition — (1) 
General  rule.  Except  as  provided  in 
paragraph  (b)  of  this  section,  if  a  taxable 
corporation  transfers  all  or  substantially 
all  of  its  assets  to  one  or  more  tax- 
exempt  entities,  the  taxable  corporation 
must  recognize  gain  or  loss  immediately 
before  the  transfer  as  if  the  assets 
transferred  were  sold  at  their  fair  market 
values.  But  see  section  267  and 
paragraph  (d)  of  this  section  concerning 
limitations  on  the  recognition  of  loss. 

(2)  Change  in  corporation's  tax  status 
treated  as  asset  transfer.  Except  as 
provided  in  paragraphs  (a)(3)  and  (b)  of 
this  section,  a  taxable  corporation's 
change  in  status  to  a  tax-exempt  entity 
will  be  treated  as  if  it  transferred  all  of 
its  assets  to  a  tax-exempt  entity 
immediately  before  the  change  in  status 
becomes  effective  in  a  transaction  to 
which  paragraph  (a)(1)  of  this  section 
applies.  For  example,  if  a  state,  a 
political  subdivision  thereof,  or  an 
entity  any  portion  of  whose  income  is 
excluded  from  gross  income  under 
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lection  115,  acquires  the  stock  of  a 
axable  corporation  and  thereafter  any  of 
he  taxable  corporation's  income  is 
>xcluded  from  gross  income  under 
action  115,  the  taxable  corporation  will 
)e  treated  as  if  it  transferred  all  of  its 
issets  ta  a  tax-exempt  entity 
mmediately  before  the  stock 
icquisition. 

(3)  Exceptions  for  certain  changes  in 
itatus — (i)  To  whom  available. 
Paragraph  (a)(2)  of  this  section  does  not 

i  tpply  to  the  following  corporations — 

(Aj  A  corporation  previously  tax- 
txempt  under  section  501(a)  which 
egains  its  tax-exempt  status  imder 
ection  501(a)  within  three  years  from 
he  later  of  a  final  adverse  adjudication 
m  the  corporation's  tax  exempt  status. 
»r  the  filing  by  the  corporation,  or  by 
he  Secretary  or  his  delegate  under 
lection  6020(b),  of  a  federal  income  tax 
etum  of  the  type  filed  by  a  taxable 

I  :orporation; 

(B)  A  corporation  previously  tax- 

I  ixempt  under  section  501(a)  or  that 
i  ipplied  for  but  did  not  receive 

Bcognition  of  exemption  under  section 

iOl(a)  before  January  15, 1997.  if  such 
I  :orporation  is  tax-exempt  under  section 

iOl(a)  within  three  years  from  January 

!8. 1999; 

(C)  A  newly  formed  corporation  that 
s  tax-exempt  under  section  501(a) 
other  than  an  organization  described  in 
lection  501(c)(7))  within  three  taxable 
rears  from  the  end  of  the  taxable  year 

n  which  it  was  formed; 

(D)  A  newly  formed  corporation  that 
s  tax-exempt  under  section  501(a)  as  an 

I  irganization  described  in  section 
>01  (c)(7)  within  seven  taxable  years 
rom  the  end  of  the  taxable  year  in 

'  vhich  it  was  formed; 

(E)  A  corporation  previously  tax- 
( txempt  under  section  501(a)  as  an 

I  irganization  described  in  section 
i  i01(c)(12),  which,  in  a  given  taxable 
:  'ear  or  years  prior  to  again  becoming 
I  ax-exempt,  is  a  taxable  corporation 
«)lely  because  less  than  8&percent  of  its 
ncome  consists  of  amounts  collected 
rom  members  for  the  sole  purpose  of 
1  Deeting  losses  and  expenses;  if,  in  a 
axable  year,  such  a  corporation  would 
te  a  taxable  corporation  even  if  85 
>ercent  or  more  of  its  income  consists 
>f  amounts  collected  from  members  for 

I  he  sole  piupose  of  meeting  losses  and 
( ixpenses  (a  non-85  percent  violation). 

taragraph  (a)(3)(i)(A)  of  this  section 
:  hall  apply  as  if  the  corporation  became 

I I  taxable  corporation  in  its  first  taxable 
;  'ear  that  a  non-85  percent  violation 

1  iccurred;  or 

(F)  A  corporation  previously  taxable 

I  hat  becomes  tax-exempt  under  section 
1  01  (a)  as  an  organization  described  in 
!  ection  501(c)(15)  if  during  each  taxable 


year  in  which  it  is  described  in  section 
501(c)(15)  the  organization  is  the  subject 
of  a  court  supervised  rehabilitation, 
conservatorship,  liquidation,  or  similar 
state  proceeding;  if  such  a  corporation 
continues  to  be  described  in  section 
501(c)(15)  in  a  taxable  year  when  it  is 
no  longer  the  subject  of  a  court 
supervised  rehabilitation, 
conservatorship,  liquidation,  or  similar 
state  proceeding,  paragraph  (a)(2)  of  this 
section  shall  apply  as  if  the  corporation 
first  became  tax-exempt  for  such  taxable 
year. 

(ii)  Application  for  recognition.  An 
organization  is  deemed  to  have  or  regain 
tax-exempt  status  within  one  of  the 
periods  described  in  paragraph 
(a)(3)(i)(A),  (B),  (C),  or  (D)  of  this  section 
if  it  files  an  application  for  recognition 
of  exemption  with  the  Commissioner 
within  the  applicable  period  and  the 
application  either  results  in  a 
determination  by  the  Commissioner  or  a 
final  adjudication  that  the  organization 
is  tax-exempt  imder  section  501(a) 
during  any  part  of  the  applicable  period. 
The  preceding  sentence  does  not  require 
the  filing  of  an  application  for 
recognition  of  exemption  by  any 
organization  not  otherwise  required, 
such  as  by  §  1.501(a)-l.  §  1.505(c)-lT, 
and  §  1.508-1  (a),  to  apply  for 
reco^tion  of  exemption. 

(iii)  Anti-abuse  rule.  This  paragraph 
(a)(3)  does  not  apply  to  a  corporation 
that,  with  a  principal  purpose  of 
avoiding  the  application  of  paragraph 
(a)(1)  or  (a)(2)  of  this  section,  acquires 
all  or  substantially  all  of  the  assets  of 
another  taxable  corporation  and  then 
changes  its  status  to  that  of  a  tax-exempt 
entity. 

(4)  Related  transactions.  This  section 
applies  to  any  series  of  related 
transactions  having  an  effect  similar  to 
any  of  the  transactions  to  which  this 
section  applies. 

(b)  Exceptions.  Paragraph  (a)  of  this 
section  does  not  apply  to^ 

(1)  Any  assets  transferred  to  a  tax- 
exempt  entity  to  the  extent  that  the 
assets  are  used  in  an  activity  the  income 
from  which  is  subject  to  tax  under 
section  511(a)  (referred  to  hereinafter  as 
a  "section  511(a)  activity").  However,  if 
assets  used  to  any  extent  in  a  section 
511(a)  activity  are  disposed  of  by  the 
tax-exempt  entity,  then, 
notwithstanding  any  other  provision  of 
law  (except  section  1031  or  section 
1033),  any  gain  (not  in  excess  of  the 
amount  not  recognized  by  reason  of  the 
preceding  sentence)  shall  be  included  in 
the  tax-exempt  entity's  unrelated 
business  taxable  income.  To  the  extent 
that  the  tax-exempt  entity  ceases  to  use 
the  assets  in  a  section  511(a)  activity, 
the  entity  will  be  treated  for  purposes  of 


this  paragraph  (b)(1)  as  having  disposed 
of  the  assets  on  the  date  of  the  cessation 
for  their  fair  market  value.  For  purposes 
of  paragraph  (a)(1)  of  this  section  and 
this  paragraph  (b)(1)— 

(i)  If  during  the  first  taxable  year 
following  the  transfer  of  an  asset  or  the 
corporation's  change  to  tax-exempt 
status  the  asset  will  be  used  by  the  tax- 
exempt  entity  partly  or  wholly  in  a 
section  511(a)  activity,  the  taxable 
corporation  will  recognize  an  amount  of 
gain  or  loss  that  bears  the  same  ratio  to 
the  asset's  built-in  gain  or  loss  as  100 
percent  reduced  by  the  percentage  of 
use  for  such  taxable  year  in  the  section 
511(a)  activity  bears  to  100  percent.  For 
purposes  of  determining  the  gain  or 
loss,  if  any,  to  be  recognized,  the  taxable 
corporation  may  rely  on  a  written 
representation  from  the  tax-exempt 
entity  estimating  the  percentage  of  the 
asset's  anticipated  use  in  a  section 
511(a)  activity  for  such  taxable  year, 
using  a  reasonable  method  of  allocation, 
unless  the  taxable  corporation  has 
reason  to  believe  that  the  tax-exempt 
entity's  representation  is  not  made  in 
good  faith; 

(ii)  If  for  any  taxable  year  the 
percentage  of  an  asset's  use  in  a  section 
511(a)  activity  decreases  from  the 
estimate  used  in  computing  gain  or  loss 
recognized  under  paragraph  (b)(l)(i)  of 
this  section,  adjusted  for  any  decreases 
taken  into  account  under  this  paragraph 
(b)(l)(ii)  in  prior  taxable  years,  the  tax- 
exempt  entity  shall  recognize  an  amount 
of  gain  or  loss  that  bears  the  same  ratio 
to  the  asset's  built-in  gain  or  loss  as  the 
percentage  point  decrease  in  use  in  the 
section  51 1(a)  activity  fer  the  taxable      ^ 
year  bears  to  100  percent; 

(iii)  If  property  on  which  all  or  a 
portion  of  the  gain  or  loss  is  not 
recognized  by  reason  of  the  first 
sentence  of  paragraph  (b)(1)  of  this 
section  is  disposed  of  in  a  transaction 
that  qualifies  for  nonrecognition 
treatment  under  section  1031  or  section 
1033,  the  tax-exempt  entity  must  treat 
the  replacement  property  as  remaining 
subject  to  paragraph  (b)(1)  of  this 
section  to  the  extent  that  the  exchanged 
or  involuntarily  converted  property  was 
so  subject; 

(iv)  The  tax-exempt  entity  must  use 
the  same  reasonable  method  of 
allocation  for  determining  the 
percentage  that  it  uses  the  assets  in  a 
section  511(a)  activity  as  it  uses.for 
other  tax  purposes,  such  as  determining 
the  amount  of  depreciation  deductions. 
The  tax-exempt  entity  also  must  use  this 
same  reasonable  method  of  allocation 
for  each  taxable  year  that  it  holds  the 
assets;  and 

(v)  An  asset's  built-in  pain  or  loss  is 
the  amount  that  would  be  recognized 
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under  paragraph  (a)(1)  of  this  section 
except  for  this  paragraph  (b)(1); 

(2)  Any  transfer  of  assets  to  the  extent 
gain  or  loss  otherwise  is  recognized  by 
the  taxable  corporation  on  the  transfer. 
See,  for  example,  sections  336, 
337(b)(2),  367.  and  1001; 

(3)  Any  transfer  of  assets  to  the  extent 
the  transaction  qualifies  for 
nonrecognidon  treatment  under  section 
1031  or  section  1033;  or 

(4)  Any  forfeiture  of  a  taxable 
corporation's  assets  in  a  criminal  or 
civil  action  to  the  United  States,  the 
government  of  a  possession  of  the 
United  States,  a  state,  the  District  of 
Columbia,  the  government  of  a  foreign 
country,  or  a  political  subdivision  of 
any  of  the  foregoing;  or  any 
expropriation  of  a  taxable  corporation's 
assets  by  the  government  of  a  foreign 
country. 

(c)  Definitions.  For  purposes  of  this 
section: 

(1)  Taxable  corporation.  A  taxable 
corporation  is  any  corporation  that  is 
not  a  tax-exempt  entity  as  defined  in 
paragraph  (c)(2)  of  this  section. 

(2)  Tax-exempt  entity.  A  tax-exempt 
entity  is — 

(i)  Any  entity  that  is  exempt  from  tax 
under  section  501(a)  or  section  529; 

(ii)  A  charitable  remainder  annuity 
trust  or  charitable  remainder  unitrust  as 
defined  in  section  664(d); 

(iii)  The  United  States,  the 
government  of  a  possession  of  the 
United  States,  a  state,  the  District  of 
Columbia,  the  government  of  a  foreign 
country,  or  a  political  subdivision  of 
any  of  the  foregoing; 

(iv)  An  Indian  Tribal  Government  as 
defined  in  section  7701(a)(40),  a 
subdivision  of  an  Indian  Tribal 
Government  determined  in  accordance 
with  section  7871(d),  or  an  agency  or 
instnunentality  of  an  Indian  Tribal 
Government  or  subdivision  thereof; 

(v)  An  Indian  Tribal  Corporation 
organized  under  section  17  of  the  Indian 
Reorganization  Act  of  1934,  25  U.S.C. 
477,  or  section  3  of  the  Oklahoma 
Welfare  Act,  25  U.S.C.  503; 

(vi)  An  international  organization  as 
defined  in  section  7701(a)(18); 

(vii)  An  entity  any  portion  of  whose 
income  is  excluded  under  section  115; 
or 

(viii)  An  entity  that  would  not  be 
taxable  imder  the  Internal  Revenue 
Code  for  reasons  substantially  similar  to 
those  applicable  to  any  entity  listed  in 
this  paragraph  (c)(2)  unless  otherwise 
explicitly  made  exempt  from  the 
application  of  this  section  by  statute  or 
by  action  of  the  Commissioner. 

(3)  Substantially  all.  The  term 
substantially  all  has  the  same  meaning 
as  under  section  368(a)(1)(C). 


(d)  Loss  limitation  rule.  For  purposes 
of  determining  the  amount  of  gain  or 
loss  recognized  by  a  taxable  corporation 
on  the  transfer  of  its  assets  to  a  tax- 
exempt  entity  under  paragraph  (a)  of 
this  section,  if  assets  are  acquired  by  the 
taxable  corporation  in  a  transaction  to 
which  section  351  applied  or  as  a 
contribution  to  capital,  or  assets  are 
distributed  from  the  taxable  corporation 
to  a  shareholder  or  another  member  of 
the  taxable  corporation's  affiliated 
group,  and  in  either  case  such 
acquisition  or  distribution  is  made  as 
part  of  a  plem  a  principal  purpose  of 
which  is  to  recognize  loss  by  the  taxable 
corporation  on  the  transfer  of  such 
assets  to  the  tax-exempt  entity,  the 
losses  recognized  by  the  taxable 
corporation  on  such  assets  transferred  to 
the  tax-exempt  entity  will  be 
disallowed.  For  purposes  of  the 
preceding  sentence,  the  principles  of 
section  336(d)(2)  apply. 

(e)  Effective  date.  This  section  is 
applicable  to  transfers  of  assets  as 
described  in  paragraph  (a)  of  this 
section  occurring  after  January  28, 1999, 
unless  the  transfer  is  pursuant  to  a 
written  agreement  which  is  (subject  to 
customary  conditions)  binding  on  or 
before  January  28,  1999. 

PART  602— 0MB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  3.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

Par.  4.  In  §602.101,  paragraph  (c)  is 
amended  by  adding  an  entry  in 
niunerical  order  to  the  table  to  read  as 
follows: 

§  602.1 01    0MB  Control  numbers. 


(c)  *   *   * 


CFR  part  or  section  where 
identified  and  described 


Current 
0MB  con- 
trol No. 


1.337(d)-^ 1545-1633 


Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  December  17, 1998. 

Dated:  December  17, 1998. 
Donald  C.  Lubick, 
Assistant  Secretary  of  the  Treasury. 
IFR  Doc.  98-34210  Filed  12-28-98;  8:45  am] 
BILUNQ  CODE  4830-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-6209-8] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  deletion  from  the 
Frontera  Creek  Superfund  Site  from  the 
National  Priorities  List. 

summary:  The  Environmental  Protection 
Agency  (EPA)  announces  the  deletion  of 
the  Frontera  Creek  Superfund  Site  (Site) 
located  in  Rio  Abajo  vnthin  the 
Municipality  of  Humacao,  Puerto  Rico, 
from  the  National  Priorities  List  (NPL). 
The  NPL  is  Appendix  B  of  40  CFR  Part 
300  which  is  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  which  EPA 
promulgated  pursuant  to  Section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  as  amended. 
EPA  and  the  Puerto  Rico  Environmental 
Quality  Board  have  determined  that  the 
Site  poses  no  significant  threat  to  public 
health  or  the  environment  and, 
therefore,  no  further  response  actions 
pursuant  to  CERCLA  are  appropriate. 
EFFECTIVE  DATE:  December  29, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Luis  E.  Santos,  Remedial  Project 
Manager,  U.S.  Environmental  Protection 
Agency,  Region  2,  Caribbean 
Environmental  Protection  Division 
(CEPD),  Centro  Europa  Building,  Suite 
417, 1492  Ponce  de  Leon  Ave.,  Stop  22, 
San  Juan,  Puerto  Rico  00907-4127,  (787) 
729-6951  Ext.  223. 

SUPPLEMENTARY  INFORMATION:  The  Site 
to  be  deleted  from  the  NPL  is:  the 
Frontera  Creek  Superfund  Site,  Rio 
Abajo,  Puerto  Rico. 

A  Notice  of  Intent  to  Delete  for  this 
Site  was  published  on  July  30, 1998  (63 
FR  40685-40687).  The  closing  date  for 
comments  on  the  Notice  of  Intent  to 
Delete  was  August  31, 1998.  EPA  held 
a  public  availability  session  on  the 
proposal  to  delete  the  Site  fi-om  the  NPL 
on  August  20, 1998  at  the  Humacao 
Town  Hall.  EPA  received  two  letters 
offering  comments.  EPA  responded  to 
the  letters  and  no  further  action  is 
required.  Copies  of  the  letters  and  the 
responses  are  available  in  the 
Administrative  Record  File. 

EPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  public 
health,  welfare,  or  the  environment  and 
it  maintains  the  NPL  as  the  list  of  those 
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s  lies.  As  described  in  40  CFR 
3|(i0.425(e)(3)  of  the  NCP.  any  site 
deleted  from  the  NPL  remains  eligible 
for  remedial  actions  in  the  unlikely 
event  that  conditions  at  the  site  warrant 
sUch  action  in  the  future.  E)eletion  of  a 
site  from  the  NPL  does  not  affect 
responsible  party  liability  or  impede 
agency  efforts  to  recover  costs 
iociated  with  response  efforts. 

:  of  Subjects  in  40  CFR  Part  300 

ivironmental  protection,  Air 
p(^llution  control.  Chemicals,  Hazardous 
^y^ste.  Hazardous  substances, 
Uikergovemmental  relations,  Penalties, 
Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pjdilution  control.  Water  supply. 

bated:  December  14, 1998. 
William  M  uszynski, 

Adting  Regional  Administrator,  U.S.  EPA 
He^on  n. 

For  the  reasons  set  out  in  the 
ptneamble,  40  CFR  Part  300  is  amended 
a$:  follows: 

PART  300— [AMENDED] 

The  authority  citation  for  Part  300 
itinues  to  read  as  follows: 

lUthority:  42  U.S.C.  9601-9657;  33  U.S.C. 
lMl(c)(2);  E.0. 12777,  56  FR  54757,  3  CFR 
11  Comp.,  p.  351;  E.O.  12580,  52  FR  2923; 
;FR,  1987  Comp.,  p.  193. 

pendix  B — [Amended] 

.  Table  1  of  Appendix  B  to  Part  300 
14  bmended  by  removing  the  site, 

Irontera  Creek,  Rio  Abajo,  Puerto 
Rjifco." 

Ipt  Doc.  98-34303  Filed  12-28-98;  8:45  am) 
BillNGCOOE  6SaO-60-M 


PVIRONMENTAL  PROTECTION 
iENCY 

40  CFR  Part  300 
[FlKL-6209-3] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Pllin;  National  Priorities  List 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


Nl 


3tate 


I  I)  •  ♦  • 

>>Sites  with  partial  deletion(s). 


ACTION:  Notice  of  deletion  for  the  Hill 
Property  portion  of  the  American 
Cyanamid  Superfund  Site  from  the 
National  Priorities  List. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  (EPA) 
announces  the  deletion  of  the  Hill 
Property  (HP)  portion  of  the  American 
Cyanamid  Superfund  Site  from  the 
National  Priorities  List  (NPL).  The 
American  Cyanamid  Site  is  located  in 
Bound  Brook,  New  Jersey  in  the 
southeastern  section  of  Bridgewater 
Township,  Somerset  County.  The  NPL 
is  Appendix  B  of  40  CFR  Part  300  which 
is  the  National  Oil  and  Hazardous 
Substemces  Pollution  Contingency  Plan 
(NCP),  which  EPA  promulgated 
pursuant  to  Section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  as  amended. 
EPA  and  the  State  of  New  Jersey  have 
determined  that  all  appropriate 
response  actions  under  CERCLA  have 
been  implemented  at  the  HP  portion  of 
the  American  Cyanamid  site  to  protect 
human  heakh,  welfare  and  the 
environment.  This  partial  deletion 
pertains  only  to  the  HP  portion  of  the 
American  Cyanamid  Site  and  does  not 
include  the  other  portions  of  the 
American  Cyanamid  Site. 
EFFECrrVE  DATE:  December  29, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Catanzarita,  Remedial  Project  Manager, 
U.S.  Environmental  Protection  Agency, 
Region  U,  290,  Broadway — 19th  Floor, 
New  York,  NY  10007-1866,  (212)  637- 
4409. 

SUPPLEMENTARY  INFORMATION:  The  site  to 
be  partially  deleted  from  the  NPL  is:  the 
■    Hill  Property  (HP)  portion  of  the 
American  Cyanamid  Site  located  in 
Bridgewater,  Somerset  County,  New 
Jersey. 

A  Notice  of  Intent  to  Delete  for  the  HP 
portion  was  published  on  October  20, 
1998  (63  FR  55986).  The  closing  date  for 
comments  on  the  Notice  of  Intent  to 
Delete  was  November  19,  1998.  EPA 
received  no  comments.  The  Deletion 
Docket  may  be  reviewed  at  the  EPA 
Region  II  office  in  New  York,  New  York, 
the  Bridgewater  Town  Hall  and 

TABLE  1  .—General  Superfund  Section 


Somerset  County/Bridgewater  Library  in 
Bridgewater,  New  Jersey,  and  New 
Jersey  Department  of  Environmental 
Protection  office  in  Trenton,  New  Jersey. 

EPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  public 
health,  welfare,  or  the  environment  and 
it  maintains  the  NPL  as  the  list  of  those 
sites.  As  described  in  40  CFR 
300.425(e)(3)  of  the  NCP,  any  site  or 
portion  thereof  deleted  from  the  NPL 
remains  eligible  for  remedial  actions  in 
the  unhkely  event  that  conditions 
warrant  such  action  in  the  future. 
Deletion  of  a  portion  of  a  site  from  the 
NPL  does  not  affiect  responsible  party 
liability  or  impede  agency  efforts  to 
recover  costs  associated  with  response 
efforts. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection,  Air 
pollution  control.  Chemicals,  Hazardous 
waste.  Hazardous  substances. 
Intergovernmental  relations.  Penalties. 
Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution  control,  Water  supply. 

Dated:  December  12. 1998. 
William  Miuzynski, 
Acting  Regional  Administrator,  Region  I. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  Part  300  is  amended 
as  follows: 

PART  300— {AMENDED] 

1.  The  authority  citation  for  Part  300 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  9601-9657;  33  U.S.C. 
1321(c)(2);  E.0.12777,  56  FR  54757.  3  CFR 
1991  Comp.,  p.351:  E.O.  12580,  52  FR  2923; 
3  CFR.  1987  Comp..  p.  193. 

2.  Table  1  of  Appendix  B  to  Part  300 
is  amended  by  revising  the  entry  for 
"American  Cyanamid  Co.,  Bound  Brook. 
New  Jersey"  to  read  as  follows: 

Appendix  B  to  Part  300 — National 
Priorities  List 


Site  name 


City/County 


Notes(a) 


American  Cyanamid  Co Bound  Brook 
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(FR  Doc.  98-34301  Filed  12-28-98;  8:45  am) 
BILUNG  CODE  MeO-SO-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-6210-1] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Deletion  for  the  Lodi 
Municipal  Well  Superfund  Site  from  the 
National  Priorities  List. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  announces  the  deletion  of 
the  Lodi  Municipal  Well  Superfund  Site 
(Site)  located  in  Lodi,  Bergen  County, 
New  Jersey,  from  the  National  Priorities 
List  (NPL).  The  NPL  is  Appendix  B  of 
40  CFR  part  300  which  is  the  National 
Oil  and  Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  which  EPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  as  amended. 
EPA  and  the  State  of  New  Jersey  have 
determined  that  the  Site  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  no  further 
response  actions  pursuant  to  CERCLA 
are  appropriate. 

EFFECTIVE  DATE:  December  29, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Catanzarita,  Remedial  Project  Manager, 
U.S.  Environmental  Protection  Agency, 
Region  U,  290  Broadway— 19th  Floor. 
New  York,  NY  10007-1866,  (212)  637- 
4409. 

SUPPLEMENTARY  INFORMATION:  The  Site 
to  be  deleted  from  the  NPL  is:  the  Lodi 
Municipal  Well  Site  (Site)  located  in 
Lodi,  Bergen  County,  New  Jersey.  A 
Notice  of  hitent  to  Delete  for  this  Site 
was  published  on  October  20, 1998  (63 
FR  55985).  The  closing  date  for 
comments  on  the  Notice  of  Intent  to 
Delete  was  November  19, 1998.  EPA 
received  three  written  comments  from 
one  individual.  One  comment  raised 
procedureal  questions  regarding  how 
sites  are  deleted  from  the  NPL.  The 
remaining  comments  expressed  concern 
about  sporadic  non-radiological  regional 
contamination  in  the  area. 

EPA  provided  detailed  responses  to 
these  comments  in  a  responsiveness 
summary,  which  is  contained  in  the 
Deletion  Docket.  The  Deletion  Docket 
may  be  reviewed  at  the  EPA  Region  11 


office  in  New  York,  New  York,  and  the 
Lodi  Memorial  Public  Library  in  Lodi, 
New  Jersey.  EPA  identifies  sites  that 
appear  to  present  a  significant  risk  to 
public  health,  welfare,  or  the 
environment  and  it  maintains  the  NPL 
as  the  list  of  those  sites.  As  described  in 
40  CFR  300.425(e)(3)  of  the  NCP,  any 
site  deleted  from  the  NPL  remains 
eligible  for  remedial  actions  in  the 
unlikely  event  that  conditions  at  the  site 
warrant  such  action  in  the  future. 
Deletion  of  a  site  from  the  NPL  does  not 
affect  responsible  party  liability  or 
impede  agency  efforts  to  recover  costs 
associated  with  response  efforts. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control.  Chemicals,  Hazardous 
waste,  Hazardous  substances. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution  control.  Water  supply. 

Dated:  December  14. 1998. 
William  Muszynski, 

Acting  Regional  Administrator,  Region  II. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  Part  300  is  amended 
as  follows: 

PART  300— [AMENDED] 

1.  The  authority  citation  for  Part  300 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  9601-9657;  33  U.S.C. 
1321(c)(2);  E.O.  12777,  56  FR  54757,  3  CFR 
1991  Comp.,  p.  351;  E.O.  12580,  52  FR  2923; 
3  CFR,  1987  Comp.,  p.  193. 

Appendix  B — [Amended] 

2.  Table  1  of  Appendix  B  to  Part  300 
is  amended  by  removing  the  site,  "Lodi 
Municipal  Well,  Lodi,  N.J." 

IFR  Doc.  98-34302  Filed  12-28-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[FRL-6209-7] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List  Update 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Deletion  of  the  Denzer 

&  Schafer  X-Ray  Company  Site  from  the 

National  Priorities  List. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  II  announces  the 
deletion  of  the  Denzer  &  Schafer  X-Ray 
Company  Site  in  Bayville,  New  Jersey 


from  the  National  Priorities  List  (NPL). 
The  NPL  is  Appendix  B  of  40  CFR  part 
300  which  is  the  National  Oil  and 
Hazardous  Substances  Contingency  Plan 
(NCP),  which  EPA  promulgated 
pursuant  to  Section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980  (CERCLA)  as  amended.  EPA 
and  the  State  of  New  Jersey  have 
determined  that  the  site  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  no  remedial 
measures  pursuant  to  CERCLA  are 
appropriate. 

EFFECTIVE  DATE:  December  29, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  Westgate,  Remedial  Project 
Manager,  U.S.  Environmental  Protection 
Agency,  Region  II,  290  Broadway,  19th 
floor.  New  York,  N.Y.  10007-1866.  (212) 
637-4422. 

ADDRESSES:  Comprehensive  information 
about  the  Denzer  &  Schafer  X-Ray 
Company  Site  is  available  for  viewing  at 
the  Administrative  Record  Repositories 
which  are  located  at: 

Berkeley  Township  Library,  42  Station 
Road,  Bayville,  New  Jersey  08721 

Berkeley  Township  Municipal  Building, 
Pinewald-Keswick  Road,  P.O.  Box  B, 
Bayville,  New  Jersey  08721 

SUPPLEMENTARY  INFORMATION:  The  site  to 
be  deleted  from  the  NPL  is:  Denzer  & 
Schafer  X-Ray  Company,  Bayville,  New 
Jersey. 

A  Notice  of  Intent  to  Delete  for  this 
site  was  published  in  the  Federal 
Register  on  August  18,  1998  (63  FR 
44218).  The  closing  date  for  comments 
on  the  Notice  of  Intent  to  Delete  was 
September  17, 1998.  EPA  received  no 
comments. 

The  EPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  public 
health,  welfare  or  the  environment  and 
it  maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  Hazardous  Substance 
Response  Trust  (Fund)  financed 
remedial  actions.  Pursuant  to  40  CFR 
300.425(e)(3)  of  the  NCP,  any  site 
deleted  from  the  NPL  remains  eligible 
for  Fund-financed  remedial  actions  in 
the  unlikely  event  conditions  at  the  Site 
warrant  such  action.  Deletion  of  a  site 
from  the  NPL  does  not  affect  responsible 
party  liability  or  impede  agency  efforts 
to  recover  costs  associated  with 
response  efforts. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection,  Air 
pollution  control.  Chemicals,  Hazardous 
waste,  Hazcu-dous  substances. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
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•equirements,  Superfund,  Water 
lollution  control.  Water  supply. 

Dated:  December  14, 1998. 
/  Wiam  Muszynski. 
'  cting  Regional  Administrator,  Region  II. 

For  reasons  set  out  in  the  preamble. 
I )  CFR  part  300  is  amended  as  follows: 

!  ART  300— [AMENDED] 

1.  The  authority  citation  for  Part  300 
( :  mtinues  to  read  as  follows: 

Authority:  42  U.S.C.  9601-9657;  33  U.S.C. 
121(c)(2);  E.0. 12777.  56  FR  54757,  3  CFR 
»91  Comp.,  p  351;  E.0. 12580,  52  FR  02923; 
llCFR,  1987Comp.,  pl93. 

JppendixB — [Amended] 

2.  Table  1  of  Appendix  B  to  part  300 
;  I  amended  by  removing  the  site. 

'  )enzer  &  Schafer  X-Ray  Co..  Bayville. 
1 1  BW  Jersey." 

PR  Doc.  98-34305  Filed  12-28-98;  8:45  am) 
UNO  CODE  W60-60-P 


ff 


ENVIRONMENTAL  PROTECTION 
AOENCY 

EFR  Part  710 
TS-82052;  FRL-«052-7] 
Reporting  Notice  and 
Aknendment;  Partial  Updating  of  TSCA 
Inventory  Data  Base,  Production  and 
She  Reports 

AGENCY:  Environmental  Protection 
gency  (EPA). 

ION:  Final  rule;  Amendment;  Notice 
[Reporting  Period  Extension. 

MMARY:  This  document  announces  an 
amendment  to  the  Toxic  Substances 
Control  Act  (TSCA)  Inventory  Update 
Rule  (lUR)  that  extends  the  reporting 
(^^adline  for  1998.  The  time  for 
iierporting  has  been  extended  so  that  RJR 
reports  are  now  due  by  January  31. 
1999.  This  is  a  one-time  extension  for 
the  1998  reporting  period  only.  The  RJR 
requires  manufactiu«rs  and  importers  of 
c  E  rtain  chemical  substances  included  on 
t  ]  B  TSCA  Chemical  Substance 
I  ]  ventory  to  report  ciurent  data  on  the 
pioduction -volume,  plant  site,  and  site- 
lioiited  status  of  the  substances. 
DATES:  This  amendment  is  effective 
December  29. 1998.  The  1998  lUR 
reporting  period  is  extended  to  run  from 
August  25. 1998  to  January  31. 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
g  I  oeral  information  contact:  Susan  B. 
Hazen,  Director.  Environmental 
Assistance  Division  (7408),  Office  of 
P  dilution  Prevention  and  Toxics. 
Etivironmental  Protection  Agency.  401 
M  St.,  SW.,  Washington.  DC  20460; 
t^  ephone:  (202)  554-1404;  TDD:  (202) 


554-0551;  e-mail:  TSCA- 
Hotline@epamail.epa.gov.  For  technical 
information  contact:  Scott  M.  Sherlock. 
Information  Management  Divison 
(7407),  Office  of  Pollution  Prevention 
and  Toxics,  Enviroiunental  Protection 
Agency.  401  M  St.,  SW.,  Washington, 
DC  20460,  telephone:  (202)  260-1536. 
fax:  (202)  260-9555.  e-mail: 
sherlock.scott@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Does  this  Notice  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  manufactured  or 
imported  organic  chemicals  or  other 
chemicals  subject  to  proposed  or  final 
rules  or  orders  during  your  company's 
latest  fiscal  year  prior  to  August  25, 
1998.  This  notice  announces  a  rule 
amendment  which  provides  for  an 
extension  of  the  1998  lUR  reporting 
deadline.  The  Agency  must  receive  the 
reports  by  January  31, 1999.  The 
original  Federal  Register  notice  for  the 
1998  lUR  collection  was  published  on 
August  28. 1998  (63  FR  45950)(FRI^ 
6028-3).  Potentially  affected  categories 
and  entities  may  include,  but  are  not 
limited  to: 


Category 

Examples  of  potentially  Af- 
fected Entities 

Chemical 

Manufacturers  of  chemical 

manufactur- 

sut>stances subject  to  the 

ers  (SIC 

rule. 

codes  28 

and  2911). 

Chemical  im- 

Importers of  chemical  sub- 

porters (SIC 

stances.  Under  the  regula- 

Codes 28 

tions  importers  include 

and  2911). 

such  persons  as  iyokers. 

agents,  importers  of 

record,  consignees,  and 

owners. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a 
summary  guide  for  readers  regarding 
entities  likely  to  be  affected  by  this 
action.  Other  types  of  entities  not  listed 
in  this  table  could  also  be  affected.  To 
determine  whether  you  or  your  business 
is  affected  by  this  action,  ydu  should 
carefully  examine  the  applicability 
provisions  beginning  at  40  CFR  part 
710.  If  you  have  any  questions  regarding 
the  applicabiUty  of  this  action  to  a 
particular  entity,  consult  the  technical 
persoi)  Usted  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  section. 

n.  How  Can  I  Get  Additional 
Information  or  Copies  of  this  Document 
or  Other  Support  Documents? 

A.  Electronically 

You  may  obtain  electronic  copies  of 
this  document  and  other  lUR  related 
documents  from  the  EPA  Internet  Home 


Page  at  http://wvkrw.epa.gov/opptintr/ 
iur98.  On  the  Home  Page  select  "Laws 
and  Regulations"  and  then  look  up  the 
entry  for  this  document  under  "Federal 
Register  -  Environmental  Documents." 
An  alternative  internet  address  is  the 
"Federal  Register"  listings  at  http:// 
wvkrw.epa.gov/homepage/fedrgstr/. 

B.  Fax-on-Demand 

You  may  request  a  faxed  copy  of  the 
Form  U,  the  form  used  for  lUR 
reporting,  by  using  a  faxphone  to  call 
(202)  401-0527  and  selecting  item  5119. 

C.  In  Person  or  By  Phone 

If  you  have  any  questions  or  need 
additional  information  about  this  action, 
please  contact  the  technical  person 
identified  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  section,  or 
the  staff  at  the  TSCA  Hotline,  hi 
addition,  the  official  record  for  the  lUR 
has  been  established  under  docket 
control  number  OPPTS-82015A.  The 
public  version  of  this  record,  including 
printed,  paper  versions  of  any  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  in  Rm.  G-099,  Waterside 
Mall,  401  M  St.,  SW.,  Washington,  DC, 
from  noon  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
Docket  Office  telephone  number  is  (202) 
260-0660. 

III.  Why  is  the  Agency  taking  this 
Action? 

EPA  is  issuing  this  amendment  to 
extend  the  1998  reporting  period  for 
lUR  reporting  until  January  31, 1999. 
The  August  28,  1998  Notice  designated 
the  lUR  reporting  period  as  August  25, 
1998  to  December  23, 1998.  The  Agency 
is  taking  this  action  in  response  to 
concerns  raised  by  the  regulated 
community  about  their  ability  to  submit 
the  required  information  in  a  timely 
basis.  There  are  two  separate  process 
issues  that  are  the  bases  to  these 
concerns.  First,  the  Agency  did  not 
make  reporting  materials  available  to 
the  regulated  community  until  August 
28. 1998.  three  days  after  the  beginning 
of  the  reporting  period.  Second,  the 
Agency  introduced  reporting  software 
on  disks  for  this  reporting  period,  and 
a  significant  portion  of  the  regulated 
community  is  having  some  difficulty 
working  with  the  new  reporting  media. 
EPA  beUeves  it  is  appropriate  to  extend 
the  reporting  period  to  allow  the 
regulated  community  to  adjust  to  the 
new  software  and  submit  their  reports. 

IV.  What  is  the  Agency's  Authority  for 
Taking  the  Action  in  this  Document? 

The  Inventory  Update  Rfile  or  lUR  is 
issued  pursuant  to  the  authority  of 


section  8(a)  of  TSCA.  15  U.S.C.  2607(a). 
The  regulations  for  this  rule  are  located 
at  40  CFR  part  710.  (51  FR  21438.  June 
12. 1986). 

Under  section  553(b)(3)(B)  of  the 
Administrative  Procedure  Act  (APA),  5 
U.S.C.  553(b)(3)(B).  the  Agency  may 
make  a  rule  immediately  final  if  it  finds 
that  notice  and  public  participatory 
procedures  are  impracticable, 
unnecessary  or  contrary  to  the  public 
interest.  In  this  case,  for  the  extension 
sought,  the  Agency  does  find  that 
normal  notice  and  public  process 
rulemaking  is  impracticable, 
unnecessary  and  contrary  to  the  public 
interest. 

The  Agency  believes  that  this  one 
time  extension  is  consistent  with  the 
public  interest  because  it  is  designed  to 
facilitate  compliance  with  the  lUR  and 
to  ensure  that  the  1998  collection 
includes  accurate  data  on  chemical 
manufacturing  in  the  United  States.  The 
Agency  further  beUeves  that  the  one 
time  extension  will  not  adversely  affect 
potential  users  of  the  lUR  data  since  the 
extension  will  not  delay  the  processing 
of  the  lUR  collected  information. 

Notice  and  public  comment  are 
impracticable  because  the  existing 
reporting  deadlines  would  expire  by  the 
time  the  notice  and  comment  period 
was  completed.  As  indicated  above. 
EPA  intends  to  process  the  lUR 
information  on  an  expedited  schedule, 
making  the  information  available  to 
users  in  the  same  time  frame  as 
originally  planned. 

Similarly,  under  section  553(d)  of  the 
APA.  5  U.S.C.  553(d),  the  Agency  may 
make  a  rule  immediately  effective  "for 
good  cause  found  and  published  with 
the  rule."  In  addition  to  the  reasons 
discussed  above.  EPA  believes  that  there 
is  "good  cause"  because  today's  action 
does  not  impose  any  additional  burdens 
on  the  regulated  community,  and  in  fact 
provides  a  more  relaxed  reporting 
schedule.  Accordingly,  EPA  is  making 
this  amendment  effective  upon 
publication  in  the  Federal  Register. 

V.  Do  Any  Regulatory  Assesnnent 
Related  Requirements  Apply  to  this 
Action? 

No.  This  action  is  classified  as  a  final 
rule  because  it  makes  an  amendment  to 
the  Code  of  Federal  Regulations  (CFR). 
The  amendment  to  the  CFR  is  necessary 
to  allow  for  a  one  time  extension  to  the 
1998  reporting  lUR  period.  This  action 
does  not  impose  any  new  requirements 
or  amend  the  existing  requirements. 
This  action  does  not  require  review  by 
the  Office  of  Management  and  Budget 
(OMB)  imder  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
fleview(58  FR  51735,  October  4.  1993), 


the  Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  Executive  Order 
13045,  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885,  April  23, 
1997).  This  action  does  not  impose  any 
enforceable  duty,  contain  any  unfunded 
mandate,  or  impose  any  significant  or 
unique  impact  on  small  governments  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4).  and 
does  not  require  prior  consultation  with 
State,  local,  and  tribal  government 
officials  as  specified  by  Executive  Order 
12875,  entitled  Enhancing 
Intergovernmental  Partnerships  (58  FR 
58093,  October  28,  1993)  or  Executive 
Order  13084.  entitled  Consultation  and 
Coordination  with  Indian  Tribal 
Governments  (63  FR  27655.  May 
19.1998),  or  involve  special 
consideration  of  environmental  justice 
related  issues  as  required  by  Executive 
Order  12898.  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16. 
1994).  This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Pub.  L.  104-113,  section 
12(d)  (15  U.S.C.  272  note).  In  addition, 
since  this  action  is  not  subject  to  notice- 
and-comment  requirements  under  the 
Administrative  Procedure  Act  or  any 
other  statute,  it  is  not  subject  to  the 
regulatory  flexibility  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  EPA's  compliance  with  these 
statutes  and  Executive  Orders  for  the 
underlying  rule  is  discussed  in  the 
preamble  to  the  final  lUR  rule  (63  FR 
45950.  August  28. 1998)(6028-3). 

VI.  Does  EPA  Have  to  Submit  this 
Action  to  Congress  and  the  Comptroller 
General  of  the  United  States? 

Yes,  this  one  time  extension  to  the 
1998  lUR  reporting  period  is  classified 
as  a  "final  rule."  The  Congressional 
Review  Act,  5  U.S.C.  801  et  seq., 
generally  provides  that,  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  However,  section  808 
provides  that  for  any  rule  for  which  the 
issuing  agency  for  good  cause  finds  (and 
incorporates  the  finding  and  a  brief 
statement  of  reasons  therefore  in  the 
rule)  that  notice  and  public  procedure 
thereon  are  impracticable,  uimecessciry 
or  contrary  to  the  public  interest,  shall 
take  effect  at  such  time  as  the  agency 


promulgating  the  rule  determines.  5 
U.S.C.  808(2).  As  stated  previously.  EPA 
has  made  such  a  good  cause  finding, 
including  the  reasons  therefore,  and 
established  an  effective  date  of 
December  29. 1998.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  710 

Environmental  protection.  Chemicals, 
Hazardous  substances.  Reporting  and 
recordkeeping  requirements. 

Dated:  December  17, 1998. 

Susan  H.  Wayland, 

Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 

Therefore  40  CFR  part  710  is  amended 
as  follows: 

PART  710— [AMENDED] 

1.  The  authority  citation  for  part  710 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2607(a). 

2.  Section  710.33  is  amended  by 
revising  paragraph  (b)  and  by  adding 
paragraph  (c)  to  read  as  follows: 

§710.33    When  to  report 

***** 

(b)  Recurring  reporting  periods.  The 
first  recurring  reporting  period  is  bom 
August  25, 1990  to  December  23,  1990. 
Subsequent  reporting  periods,  except  as 
provided  in  paragraph  (c)  of  this 
section,  are  from  August  25  to  December 
23  at  4-year  intervals  thereafter.  Any 
person  described  in  §  710.28(b)  must 
report  during  the  appropriate  reporting 
period  for  each  chemical  substance 
described  in  §  710.25  that  the  person 
manufactured  during  the  applicable 
corporate  fiscal  year  described  in 

§  710.28(b). 

(c)  Reporting  in  1998.  The  1998 
reporting  period  is  fi-om  August  25, 
1998  until  January  31, 1999.  Any  person 
described  in  §  710.28(b)  must  report 
during  this  reporting  period  for  each 
chemical  substance  described  in 

§  710.25  that  the  person  manufactured 
during  the  applicable  corporate  fiscal 
year  described  in  §  710.28(b).  This 
reporting  period  is  applicable  to  1998 
reporting  only. 
|FR  Doc.  98-34428  Filed  12-28-98;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

CFR  Parts  73  and  74 
Docket  No.  98-08;  FCC  96-324] 

ill  Sign  Assignments  for  Broadcast 
Stations 

Ap^NCY:  Federal  Conununications 
nmission. 
ion:  Final  rule. 

SlillMARY:  In  this  dociunent,  the  Federal 
Communications  Commission  modifies 
it:  practices  and  procedures  regarding 
th  bI  assignment  of  call  signs  to  radio  and 
te  *vision  broadcast  stations.  The 
dcM  ument  replaces  the  Commission's 
exiBting  manual  procedures  with  an  on- 
line system  for  the  electronic 
preparation  and  submission  of  requests 
fot-jthe  reservation  and  authorization  of 
new  and  modified  call  signs. 
Implementation  of  the  on-line  call  sign 
synem  will  enhance  the  speed  and 

itude  of  radio  and  television 
broadcast  station  call  sign  assignments, 
thjai^by  providing  better  service  to  all 
broadcast  licensees  and  permittees,  and 
v\iU  also  conserve  Commission 
re^biut:es. 

EFltcnVE  DATi:  December  29. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  J.  Brown  or  Jerianne  Timmerman 
at  (202)  418-1600. 

SUPPLEMENTARY  INFORMATION: 

1.  In  this  Report  and  Order  adopted 
December  8. 1998,  and  released 
December  16, 1998,  the  Federal 
Cdiftmunications  Commission  is 
mpdifying  its  practices  and  procedures 
regarding  the  assignment  of  call  signs  to 
radf  o  and  television  broadcast  stations. 
As  proposed  in  the  Notice  of  Proposed 
Rulemaking  in  this  proceeding,  63  FR 
38357  (July  16, 1998),  this  Report  and 
Oi  der  replaces  the  Commission's 
ex  fting  manual  procedures  for 
as!  signing  call  signs  with  an  on-line 
synem  for  the  electronic  preparation 
and  submission  of  requests  for  the 
reservation  and  authorization  of  new 
and  modified  call  signs. 

2i  As  described  in  detail  in  the  Report 
am^  Order,  implementation  of  the  on- 
linie  call  sign  system  vrill  enhance  the 
spe^d  and  certitude  of  radio  and 
telbivision  broadcast  station  call  sign 
assijgnments.  thereby  providing  better 
service  to  all  broadcast  licensees  and 
permittees,  and  will  also  conserve 
CoRunission  resources.  For  these 
re^ns,  the  Report  and  Order  requires 
broadcast  licensees  and  permittees  to 
utilize  the  new  on-line  system  in 
making  call  sign  requests.  However,  as 
the  Commission  seeks  to  avoid  any 


disruption  to  broadcast  licensees  and 
permittees  who  may  not  have  ready 
access  to  the  Internet,  the  Report  and 
Order  allows  appUcants  to  request  a 
waiver  of  the  Commission's  requirement 
to  utilize  the  on-line  system  to  request 
new  or  modified  call  signs  for  their 
stations. 

3.  The  complete  text  of  this  Report 
and  Order  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  Federal  Communications 
Commission  Reference  Center  (Room 
239),  1919  M  Street,  N.W.,  Washington, 
D.C.,  and  it  may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  1231  20di  Street,  N.W.. 
Washington,  D.C.  20036,  (202)  857- 
3800. 

Final  Regulatory  Flexibility  Act 
Analysis  (FRFA) 

Summary 

4.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  603.  an 
Initial  Regulatory  FlexibiUty  Analysis 
(IRFA)  was  incorporated  in  the  Notice  of 
Proposed  Rulemaking  (NPRM)  in  this 
proceeding.  The  Commission  sought 
written  public  comments  on  the 
proposals  in  the  NPRM,  including  on 
the  IRFA.  The  Commission's  Final 
Regulatory  Flexibility  Analysis  (FRFA) 
in  this  Report  and  Order  conforms  to 
the  RFA.  as  amended  by  the  Contract 
With  America  Advancement  Act  of 
1996. 

Need  for  and  Objectives  of  Action 

5.  This  Report  and  Order  adopts 
modified  procedures  regarding  the 
assignment  of  call  signs  for  radio  and 
television  broadcast  stations.  By 
replacing  its  existing  manual  procediu«s 
with  a  new  on-line  system  for  the 
electronic  preparation  and  submission 
of  requests  for  new  and  modified  calf 
signs,  the  Commission  will  enhance  the 
speed  and  certitude  of  radio  and 
television  broadcast  station  call  sign 
assignments,  while  at  the  same  time 
conserving  Commission  resources. 

Significant  Issues  Raised  by  Public  in 
Response  to  Initial  Analysis 

6.  No  comments  were  received 
specifically  in  response  to  the  IRFA 
contained  in  the  NPRM.  However,  two 
conunenters  did  address  an  issue 
relating  to  call  signs  for  low  power 
television  (LPTV)  stations,  whose 
licensees  are  generally  small  businesses. 
One  commenter  opposed  allowing  LPTV 
permittees  to  reserve  four-letter  call 
signs,  but  another  conunenter  opposed 
this  position.  The  Commission 
concluded  that  there  was  no  compelling 


reason  to  prevent  LPTV  permittees  from 
obtaining  four-letter  call  signs  via  the 
new  electronic  system  if  they  wish  to 
replace  their  Commission-assigned  five 
character  alpha-numeric  call  signs. 

Description  and  Estimate  of  the  Number 
of  Small  Entities  Involved 

7.  Definition  of  a  "Small  Business." 
Under  the  RFA,  small  entities  may 
include  small  organizations,  small 
businesses,  and  small  governmental 
jurisdictions.  5  U.S.C.  601(6).  The  RFA, 
5  U.S.C.  601(3).  generally  defines  the 
term  "small  business"  as  having  the 
same  meaning  as  the  term  "small 
business  concern"  under  the  Small 
Business  Act.  15  U.S.C.  632.  A  small 
business  concern  is  one  which:  (1)  is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA).  Pursuant  to  5 
U.S.C.  601(3).  die  statutory  definition  of 
a  small  business  appHes  "unless  an 
agency  after  consultation  with  the  Office 
of  Advocacy  of  the  SBA  and  after 
opportunity  for  public  comment, 
establishes  one  or  more  definitions  of 
such  term  which  are  appropriate  to  the 
activities  of  the  agency  and  publishes 
such  definition(s)  in  the  Federal 
Register." 

8.  In  the  IRFA  we  stated  that  we 
tentatively  believe  that  the  SBA's 
definition  of  "small  business"  greaUy 
overstates  the  number  of  radio  and 
television  broadcast  stations  that  are 
small  businesses  and  is  not  particularly 
suitable  for  the  purpose  of  determining 
the  impact  of  the  proposals  in  the  NPRM 
on  small  television  and  radio  stations. 
While  we  utifized  the  SBA's  definition 
to  determine  the  number  of  small 
businesses  to  which  the  revised  call  sign 
procediu^s  would  apply,  we  reserved 
the  right  to  adopt  a  more  suitable 
definition  of  "small  business"  as 
appUed  to  radio  and  television 
broadcast  stations..  We  received  no 
comment  in  response  to  the  IRFA  on 
how  to  define  radio  and  television 
broadcast  "small  businesses." 
Therefore,  we  vdll  continue  to  utilize 
the  SBA's  definitions  for  the  purposes  of 
diis  FRFA. 

9.  Issues  in  Applying  the  Definition  of 
a  "Small Business."  As  discussed 
below,  we  could  not  precisely  apply  the 
foregoing  definition  of  "small  business" 
in  developing  our  estimates  of  the 
number  of  small  entities  to  which  the 
amended  call  sign  procedures  will 
apply.  Oiu-  estimates  reflect  our  best 
judgments  based  on  the  data  available  to 
us. 

10.  An  element  of  the  definition  of 
"small  business"  is  that  the  entity  not 


71602        Federal  Register / Vol.  63,  No.  249 /Tuesday,  December  29,  1998 /Rules  and  Regulations 


be  dominant  in  its  field  of  operation.  We 
are  unable  at  this  time  to  define  or 
quantify  the  criteria  that  would 
establish  whether  a  specific  radio  or 
television  station  is  dominant  in  its  field 
of  operation.  Accordingly,  the  following 
estimates  of  small  businesses  to  which 
the  new  call  sign  rules  and  procedures 
will  apply  do  not  exclude  any  radio  or 
television  station  from  the  definition  of 
a  small  business  on  this  basis  and  are 
therefore  overinclusive  to  that  extent. 
An  additional  element  of  the  definition 
of  "small  business"  is  that  the  entity 
must  be  independently  owned  and 
operated.  As  discussed  further  below, 
we  could  not  fully  apply  this  criterion, 
and  our  estimates  of  small  businesses  to 
which  the  amended  call  sign  procedures 
may  apply  may  be  overinclusive  to  this 
extent. 

11.  With  respect  to  applying  the 
revenue  cap,  the  SBA  has  defined 
"annual  receipts"  specifically  in  13  CFR 
121.104,  and  its  calculations  include  an 
averaging  process.  We  do  not  cmrently 
require  submission  of  financial  data 
from  licensees  that  we  could  use  in 
applying  the  SBA's  definition  of  a  small 
business.  Thus,  for  purposes  of 
estimating  the  number  of  small  entities 
to  which  the  rules  apply,  we  are  limited 
to  considering  the  revenue  data  that  are 
publicly  available,  and  the  revenue  data 
on  which  we  rely  may  not  correspond 
completely  with  the  SBA  definition  of 
aimual  receipts. 

12.  Under  SBA  criteria  for 
determining  annual  receipts,  if  a 
concern  has  acquired  an  affiliate  or  been 
acquired  as  an  affiliate  during  the 
applicable  averaging  period  for 
determining  annual  receipts,  the  aimual 
receipts  in  determining  size  status 
include  the  receipts  of  both  firms.  13 
CFR  121.104(d)(1).  The  SBA  defines 
affiliation  in  13  CFR  121.103.  In  this 
context,  the  SBA's  definition  of  affiliate 
is  analogous  to  our  attribution  rules. 
Generally,  under  the  SBA's  definition, 
concerns  are  affiliates  of  each  other 
when  one  concern  controls  or  has  the 
power  to  control  the  other,  or  a  third 
party  or  parties  controls  or  has  the 
power  to  control  both.  13  CFR 
121.103(a)(1).  The  SBA  considers  factors 
such  as  ownership,  management, 
previous  relationships  with  or  ties  to 
another  concern,  and  contractual 
relationships,  in  determining  whether 
affiliation  exists.  13  CFR  121.103(a)(2). 
Instead  of  making  an  independent 
determination  of  whether  television 
stations  were  affiliates  based  on  SBA's 
definitions,  we  relied  on  the  databases 
available  to  us  to  provide  us  with  that 
information. 

13.  Estimates  Based  on  Census  Data. 
The  amended  call  sign  rules  and 


procedures  will  apply  to  television  and 
LPTV  broadcasting  licensees  and 
permittees  and  radio  broadcasting 
licensees  and  permittees.  The  SBA 
defines  a  television  broadcasting  station 
that  has  no  more  than  $10.5  million  in 
annual  receipts  as  a  small  business. 
Television  broadcasting  stations  consist 
of  establishments  primarily  engaged  in 
broadcasting  visual  programs  by 
television  to  the  public,  except  cable 
and  other  pay  television  services. 
Included  in  this  industry  are 
commercial,  religious,  educational,  and 
other  television  stations.  Also  included 
are  establishments  primarily  engaged  in 
television  broadcasting  and  which 
produce  taped  television  program 
materials.  Separate  establishments 
primarily  engaged  in  producing  taped 
television  program  materials  are 
classified  under  another  SIC  niunber. 

14.  There  were  1,509  television 
stations  operating  in  the  Nation  in  1992. 
That  number  has  remained  fairly  steady 
as  indicated  by  the  approximately  1,583 
operating  television  broadcasting 
stations  in  the  Nation  as  of  August  1998. 
For  1992,  the  nimiber  of  television 
stations  that  produced  less  than  $10.0 
million  in  revenue  was  1,155 
establishments.  Thus,  the  amended  call 
sign  procedures  will  affect  some  of  the 
approximately  1,583  television  stations; 
approximately  77%,  or  1219,  of  those 
stations  are  considered  small 
businesses.  The  amended  call  sign 
procedures  will  also  apply  to  LPTV 
stations  that  choose  to  apply  for  four 
letter  call  signs,  and  we  believe  that  the 
vast  majority  of  the  existing  2088  LPTV 
stations  are  small  businesses.  These 
estimates  may  overstate  the  nimiber  of 
small  entities  since  the  revenue  figures 
on  which  they  are  based  do  not  include 
or  aggregate  revenues  from  non- 
television  affiliated  companies. 

15.  The  amended  call  sign  rules  and 
procedures  will  also  affect  radio 
stations.  The  SBA  defines  a  radio 
broadcasting  station  that  has  no  more 
than  $5  million  in  eumual  receipts  as  a 
small  business.  A  radio  broadcasting 
station  is  an  establishment  primarily 
engaged  in  broadcasting  aural  programs 
by  radio  to  the  public.  Included  in  this 
industry  are  commercial,  religious, 
educational,  and  other  radio  stations. 
Radio  broadcasting  stations  that 
primarily  are  engaged  in  radio 
broadcasting  and  that  produce  radio 
program  materials  eue  similarly 
included.  However,  radio  stations  that 
are  separate  establishments  and  are 
primarily  engaged  in  producing  radio 
program  material  are  classified  under 
another  SIC  number.  The  1992  census 
indicates  that  96  percent  (5,861  of 
6,127)  of  radio  station  establishments 


produced  less  than  $5  million  in 
revenue  in  1992.  Official  Commission 
records  indicate  that  11,334  individual 
radio  stations  were  operating  in  1992. 
As  of  August  1998,  official  Commission 
records  indicate  that  12,365  radio 
stations  were  operating.  We  conclude 
that  a  similarly  high  percentage  (96 
percent)  of  current  radio  broadcasting 
licensees  are  small  entities,  some  of 
which  will  be  affiected  by  the  amended 
call  sign  procedures.  These  estimates 
may  overstate  the  number  of  small 
entities  since  the  revenue  figures  on 
which  they  are  based  do  not  include  or 
aggregate  revenues  from  non-radio 
affiliated  companies. 

Description  of  Projected  Recording, 
Recordkeeping,  and  Other  Compliance 
Requirements 

16.  The  measines  adopted  in  the 
Report  and  Order  will  reduce  the 
burdens  on  broadcast  station  licensees 
and  permittees  applying  for  or 
requesting  a  change  in  fiieir  station  call 
signs.  Replacement  of  the  current 
manual  call  sign  assignment  process 
with  an  entirely  electronic  system  will 
reduce  the  overall  administrative 
buj-den  upon  both  broadcast  licensees 
and  the  Commission.  Given  the 
expected  benefits  of  the  new  electronic 
system,  all  broadcast  licensees  and 
permittees  will  be  required  to  utilize  the 
system  to  make  call  sign  requests.  We 
b)elieve  that  utilization  of  the  new  on- 
line system  will,  among  other  things, 
increase  the  speed  and  certitude  of  the 
call  sign  assignment  process,  conserve 
Commission  resources,  and  aid 
licensees  and  permittees  by  informing 
them  of  errors  in  their  call  sign  requests 
before  they  are  actually  sent.  The 
measures  adopted  in  the  Report  and 
Order  do  not  alter  the  Commission's 
current  rules  and  policies  regarding  call 
signs  (such  as  what  constitutes  a  valid 
call  sign),  but  modify  the  procedures  by 
which  call  signs  are  assigned. 

Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities  and 
Significant  Alternatives  Considered 

17.  This  Report  and  Order 
implements  the  Mass  Media  Bureau's 
new  on-line  call  sign  reservation 
system.  Given  the  expected  benefits  of 
the  new  electronic  system  for  both 
broadcast  station  licensees  and  the 
Commission,  we  determined  to  require 
"all  broadcast  licensees  and  permittees  to 
utilize  the  system  for  reserving  call 
signs.  No  comments  were  submitted 
opposing  mandatory  use  of  the 
electronic  call  sign  system,  and  none 
contended  that  use  of  the  system  would 
impose  a  significant  economic  impact 
on  small  entities,  although  one 
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dommenter  supported  a  phase  in  period 
aefore  use  of  the  system  would  become 
c  landatory.  Given  the  signiHcant 
i  lefficiencies,  for  both  licensees  and  the 
Commission,  associated  with 
n  laintaining  a  manual  call  sign  request 
3  ^stem  following  the  implementation  of 
z  ur  new  electronic  system,  we  declined 
ti )  adopt  a  phase  in  period  for  the  new 
::ki-line  system.  However,  as  we  seek  to 
woid  any  disruption  to  broadcast 
fcensees  and  permittees  (particularly 
;  mall  or  rural  broadcasters)  who  may 
n  ot  have  ready  access  to  the  Internet,  we 
V  ill  allow  applicants  to  request  a  waiver 
]  f  our  requirement  to  utilize  the  on-line 
i  fstem  to  make  call  sign  requests. 

'  eport  to  Congress 

18.  The  Commission  will  send  a  copy 
I  f  the  Report  and  Order,  including  this 
«IFA,  in  a  report  to  be  sent  to  Congress 
nirsuant  to  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1^96.  See  5  U.S.C.  801(a)(1)(A).  In 
ipdition,  the  Commission  will  send  a 
aopy  of  the  Report  and  Order,  including 
iie  FRFA.  to  the  Chief  Counsel  for 

^  dvocacy  of  the  SBA. 

19.  Authority  for  issuance  of  this 
eport  and  Order  is  contained  in 

ctions  4(i),  4(j)  and  303  of  the 
lommunications  Act  of  1934,  as 
lended.  47  U.S.C.  154(i),  154(j)  and 
3. 

St  of  Subjects  in  47  CFR  parts  73  and 


Radio  broadcasting,  Reporting  and 
■ecordkeeping  requirements.  Television 
iroadcasting. 

^deral  Communications  Commission. 
Magalie  Roman  Salas, 

>JBcre/a/y. 

I  ule  Changes 

Parts  73  and  74  of  Chapter  I  of  Title 
1 7  of  the  Code  of  Federal  Regulations 
:  I  -e  amended  as  follows: 

^RT  73— RADIO  BROADCAST 
RVICES 

1.  The  authority  citation  for  part  73 
intinues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334,  and 

2.  Section  73.3550  is  revised  to  read 
>  follows: 

73.3550    Requests  for  new  or  modified 
t#ll  sign  assignments. 

II  (a)  All  requests  for  new  or  modified 
:^11  sign  assignments  for  radio  and 
9levision  broadcast  stations  shall  be 
iiiade  via  the  FCC's  on-line  call  sign 
reservation  and  authorization  system 
accessible  through  the  Internet's  World 
' '  'ide  Web  by  specifying  http:// 


www.fcc.gov.  Licensees  and  permittees 
may  utilize  this  on-line  system  to 
determine  the  availability  and  licensing 
status  of  any  call  sign;  to  select  an  initial 
call  sign  for  a  new  station;  to  change  a 
station's  currently  assigned  call  sign;  to 
modify  an  existing  call  sign  by  adding 
or  deleting  an  "-FM"  or  "-TV"  suffix;  to 
exchange  call  signs  with  another 
licensee  or  permittee  in  the  same 
service;  or  to  reserve  a  different  call  sign 
for  a  station  being  transferred  or 
assigned. 

(b)  No  request  for  an  initial  call  sign 
assignment  will  be  accepted  fi"om  a 
permittee  for  a  new  radio  or  full-service 
television  station  until  the  FCC  has 
granted  a  construction  permit.  Each 
such  permittee  shall  request  the 
assignment  of  its  station's  initial  call 
sign  expeditiously  following  the  grant  of 
its  construction  permit.  All  initial 
construction  permits  for  low  power  TV 
stations  will  be  issued  with  a  five- 
character  low  power  TV  call  sign,  in 
accordance  with  §  74.783(d)  of  this 
chapter. 

(c)  Following  th6  filing  of  a  transfer  or 
assignment  application,  the  proposed 
assignee/transferee  may  request  a  new 
call  sign  for  the  station  whose  license  or 
construction  permit  is  being  transferred 
or  assigned.  No  change  in  call  sign 
assignment  will  be  effective  until  such 
transfer  or  assignment  application  is 
granted  by  the  FCC  and  notification  of 
consummation  of  the  transaction  is 
received  by  the  FCC. 

(d)  Where  an  application  is  granted  by 
the  FCC  for  transfer  or  assignment  of  the 
construction  permit  or  license  of  a 
station  whose  existing  call  sign 
conforms  to  that  of  a  commonly-owned 
station  not  part  of  the  transaction,  the 
new  licensee  of  the  transferred  or 
assigned  station  shall  expeditiously 
request  a  different  call  sign,  unless 
consent  to  retain  the  conforming  call 
sign  has  been  obtained  from  the  primary 
holder  and  fi-om  the  licensee  of  any 
other  station  that  may  be  using  such 
conforming  call  sign. 

(e)  Call  signs  beginning  with  the  letter 
"K"  will  not  be  assigned  to  stations 
located  east  of  the  Mississippi  River,  nor 
will  call  signs  beginning  with  the  letter 
"W"  be  assigned  to  stations  located  west 
of  the  Mississippi  River. 

(f)  Only  four-letter  call  signs  (plus  an 
LP  suffiy  or  FM  or  TV  suffixes,  if  used) 
will  be  assigned.  However,  subject  to 
the  other  provisions  of  this  section,  a 
call  sign  of  a  station  may  be  conformed 
to  a  commonly  owned  station  holding  a 
three-letter  call  sign  assignment  (plus 
FM,  TV  or  LP  suffixes,  if  used). 

(g)  Subject  to  the  foregoing 
limitations,  applicants  may  request  call 
signs  of  their  choice  if  the  combination 


is  available.  Objections  to  the 
assignment  of  requested  call  signs  will 
not  be  entertained  at  the  FCC.  However, 
this  does  not  hamper  any  party  ft^m 
asserting  such  rights  as  it  may  have 
under  private  law  in  some  other  forum. 
Should  it  be  determined  by  an 
appropriate  forum  that  a  station  should 
not  utilize  a  particular  call  sign,  the 
initial  assignment  of  a  call  sign  will  not 
serve  as  a  bar  to  the  making  of  a 
different  assignment. 

(h)  Stations  in  different  broadcast 
services  (or  operating  jointly  in  the  535- 
1605  kHz  band  and  in  the  1605-1705 
kHz  band)  which  are  under  common 
control  may  request  that  their  call  signs 
be  conformed  by  the  assignment  of  the 
same  basic  call  sign  if  that  call  sign  is 
not  being  used  by  a  non-commonly 
ovymed  station.  For  the  purposes  of  this 
paragraph,  50%  or  greater  common 
ownership,  shall  constitute  a  prima  facie 
showing  of  common  control. 

(i)  The  provisions  of  this  section  shall 
not  apply  to  International  broadcast 
stations  or  to  stations  authorized  under 
part  74  of  this  chapter  (except  as 
provided  in  §  74.783). 

(j)  A  change  in  call  sign  assignment 
will  be  made  effective  on  the  date 
specified  in  the  postcard  acknowledging 
the  assignment  of  the  requested  new  call 
sign  and  authorizing  the  change.  Unless 
the  requested  change  in  call  sign 
assignment  is  subject  to  a  pending 
transfer  or  assignment  application,  the 
requester  is  required  to  include  in  its 
on-line  call  sign  request  a  specific 
effective  date  to  take  place  within  45 
days  of  the  submission  of  its  electronic 
call  sign  request.  Postponement  of  the 
effective  date  will  be  granted  only  in 
response  to  a  timely  request  and  for 
only  the  most  compelling  reasons. 

(k)  Four-letter  combinations 
commencing  with  "W"  or  "K"  which 
are  assigned  as  call  signs  to  ships  or  to 
other  radio  services  are  not  available  for 
assignment  to  broadcast  stations,  with 
or  without  the  "-FM"  or  "-TV"  suffix. 

(1)  Users  of  nonlicensed,  low-power 
devices  operating  under  part  15  of  this 
chapter  may  use  whatever  identification 
is  currently  desired,  so  long  as  propriety 
is  observed  and  no  confusion  results 
with  a  station  for  which  the  FCC  issues 
a  license. 

(m)  Where  a  requested  call  sign, 
without  the  "-FM,"  "-TV"  or  "-LP" 
suffix,  would  conform  to  the  call  sign  of 
any  other  non-commonly  owned 
station(s)  operating  in  a  different 
service,  an  applicant  utilizing  the  on- 
line reservation  and  authorization 
system  will  be  required  to  certify  that 
consent  to  use  the  secondary  call  sign 
has  been  obtained  bom  theliolder  of  the 
primary  call  sign. 
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PART  74— EXPERIMENTAL  RADIO, 
AUXILIARY.  SPECIAL  BROADCAST 
AND  OTHER  PROGRAM 
DISTRIBUTIONAL  SERVICES 

3.  The  authority  citation  for  part  74 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303.  307.  and 
554. 

4.  Section  74.783  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

§74.783    Station  identification. 

***** 

(e)  Low  power  TV  permittees  or 
licensees  may  request  that  they  be 
assigned  four-letter  call  signs  in  lieu  of 
the  five-character  alpha-numeric  call 
signs  described  in  paragraph  (d)  of  this 
section.  Parties  requesting  four-letter 
call  signs  are  to  follow  the  procedures 
delineated  in  §  73.3550  of  this  chapter. 
Such  four-letter  call  signs  shall  begin 
with  K  or  W;  stations  west  of  the 
Mississippi  River  will  be  assigned  an 
initial  letter  K  and  stations  east  of  the 
Mississippi  River  will  be  assigned  an 
initial  letter  W.  The  four-letter  call  sign 
will  be  followed  by  the  suffix  "-LP." 
***** 

[FR  Doc.  98-34237  Filed  12-2»-98;  8:45  am) 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  1871 

Administrative  Revisions  to  the  NASA 
FAR  Supplement,  MidRange 
Procurement  Procedures 

agency:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Final  rule. 

SUMMARY:  This  is  a  final  rule  to  conform 
NASA  FAR  Supplement  MidRange 
Procurement  Procedures  with  FAR 
19.10  and  13.5. 

DATES:  This  final  rule  is  effective 
December  29, 1998. 

ADDRESSES:  Celeste  Dalton,  NASA 
Headquarters  Office  of  Procurement, 
Contract  Management  Division  (Code 
HK),  Washington.  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT: 
Celeste  Dalton.  (202)  358-1645. 
SUPPLEMENTARY  INFORMATION: 

Background 

NASA  MidRange  Procurement 
Procedures  require  that  all  acquisitions 
be  reserved  for  small  business  concerns 
with  specific  exceptions  noted.  FAR 


Subpart  19.10,  Small  Business 
Competitiveness  Demonstration 
Program,  requires  acquisitions  in  four 
designated  industry  groups  be 
conducted  on  an  unrestricted  basis  as 
long  as  specific  goals  for  small  business 
are  achieved.  This  rule  will  add 
acquisitions  subject  to  FAR  Subpart 
19.10  to  the  list  of  MidRange 
exceptions.  Also,  FAR  Subpart  13.5, 
Test  Program  for  Certain  Commercial 
Items,  allows  for  use  of  simplified 
acquisition  procedures  for  commercial 
item  acquisition  of  $5M  or  less.  NASA 
MidRange  Procurement  Procedures 
require  that  commercial  items  acquired 
under  FAR.Subpart  13.5  be 
accomplished  using  MidRange 
Procedures.  This  precludes  the  use  of 
additional  flexibility  provided  for  in 
FAR  Part  13.  This  final  rule  will  relax 
the  MidRange  requirement  to  permit  use 
of  MidRange  Procurement  Procedures 
for  commercial  item  acquisitions 
conducted  under  FAR  Subpart  13.5. 
Also,  an  editorial  change  is  made  to 
correct  a  FAR  citation  noted  in  section 
1871.401-6. 

Impact 

NASA  certifies  that  this  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
business  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.) 
since  the  changes  modify  administrative 
procedures  and  do  not  impose  any  new 
requirements  on  offerors  or  contractors. 
The  rule  does  not  impose  any  reporting 
or  recordkeeping  requirements  subject 
to  the  Paperwork  Reduction  Act. 

List  of  Subjects  in  48  CFR  Part  1871 

Government  Procurement. 
Tom  Luedtke, 

Acting  Associate  Administrator  for 
Procurement. 

Accordingly,  48  CFR  Part  1871  is 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Part  1871  continues  to  read  as  follows: 

Authority: '42  U.S.C.  2473(c)(1) 

PART  1871— MIDRANGE 
PROCUREMENT  PROCEDURES 

2.  Section  1871.204  is  revised  to  read 
as  follows: 

1871.204    Small  business  set-asides. 

(a)  Except  as  provided  in  paragraphs 
(b)  through  (f)  of  this  section,  each 
MidRange  acquisition  shall  be  reserved 
exclusively  for  small  business  concerns. 

(b)  The  requirement  for  small 
business  MidRange  set-asides  does  not 
relieve  the  buying  office  of  its 


responsibility  to  procure  from  required 
sources  of  supply,  such  as  Federal 
Prison  Industries,  Industries  for  the 
Blind  and  Other  Severely  Handicapped, 
and  multiple  award  Federal  Supply 
Schedule  contracts. 

(c)  Procurements  not  conducted  as 
small  business  set-asides  and  under  less 
than  full  and  open  competition  require 
a  Justification  for  Other  than  Full  and 
Open  Competition  pursuant  to  FAR  Part 
6. 

(d)  If  the  buying  team  procurement 
member  determines  there  is  no 
reasonable  expectation  of  obtaining 
offers  from  two  or  more  responsible 
small  business  concerns  that  will  be 
competitive  in  terms  of  market  price, 
quality,  and  delivery,  the  buying  team 
need  not  proceed  with  the  small 
business  set-aside  and  may  purchase  on 
an  unrestricted  basis  utilizing  MidRange 
procedures.  The  buying  team 
procurement  member  shall  document 
the  contract  file  with  the  reason  for  the 
unrestricted  procurement. 

(e)  Acquisitions  required  to  be 
conducted  under  Full  and  Open 
Competition  by  the  Small  Business 
Competitiveness  Demonstration 
Program,  FAR  subpart  19.10,  will  not  be 
set  aside  for  small  business. 

(f)  If  the  buying  team  proceeds  with 
the  small  business  MidRange  set-aside 
and  receives  an  offer  from  only  one 
responsible  small  business  concern  at  a 
reasonable  price,  the  contracting  officer 
will  normally  make  an  award  to  that 
concern.  However,  if  the  buying  team 
does  not  receive  a  reasonable  offer  from 
a  responsible  small  business  concern, 
the  buying  team  procurement  member 
may  cancel  the  small  business  set-aside 
and  complete  the  procurement  on  an 
unrestricted  basis  utilizing  MidRange 
procedures.  The  buying  team 
procurement  members  shall  document 
in  the  file  the  reason  for  the  unrestricted 
piutliase. 

(g)  Each  model  contract  under  a  small 
business  MidRange  set-aside  shall 
contain  the  clause  at  FAR  52.219-6, 
Notice  of  Total  Small  Business  Set- 
Aside. 

1871.401-6    [Amended] 

3.  In  paragraph  (a)(2)  to  section 
1871.401-6,  the  word  "shall"  is  revised 
to  read  "may"  and  the  citation  "FAR 
subpart  13.6"  is  revised  to  read  "FAR 
subpart  13.5". 
IFR  Doc.  98-34316  Filed  12-28-98;  8:45  am] 
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r^ATIONAL  TRANSPORTATION 
SjAFETY  BOARD 

4^  CFR  Parts  800  and  831 

Organization  of  the  Board  and 
iident/incident  Investigation 
lures 

^ENCY:  National  Transportation  Safety 
B|(^ard. 

ion:  Final  rules. 

RY:  The  Board  is  correcting  minor 
ographical  errors  and  making  other 
n-substantive  changes  primarily  to 
update  these  rules  to  reflect  the  Board's 
c  J  rrent  organization. 

D  <  TES:  The  new  rules  are  effective 
Jaouary  28, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
J^e  F.  Mackall,  (202)  314-6080. 
SUPPLEMENTARY  INFORMATION:  The 
e)(f  Sting  rules  at  parts  800  and  831 
itain  a  small  number  of  typographical 
}rs  that,  although  likely  mislead  no 
,  merit  correction.  *  Other 
^endments  contained  here  reflect 
9nt  organizational  changes  to 
linate  the  Office  of  Administration, 
isolidate  the  Offices  of  Public  Affairs 
and  Government  Affairs  and  include 
fj^ily  affairs  matters  in  this  office  as 
vv|ll,  and  to  separate  the  Office  of 
Si^rface  Transportation  Safety  into 
modal  offices  for  railroad,  highway, 
nitrine,  and  pipeline/hazardous 
nl^terials  matters.  As  all  the  changes  are 
of  agency  organization  only  and  none 
has  substantive  effect  on  the  public, 
notice  and  comment  are  not  necessary. 

I^k  of  Subjects 

4a  CFR  Part  800 

\  Authority  delegations,  Organization 
a^  functions. 

4i  CFR  Part  831 

Vviation  safety.  Highway  safety. 
Investigations,  Marine  safety.  Pipeline 
iety.  Railroad  safety. 
Accordingly,  49  CFR  Parts  800  and 
are  amended  as  follows: 

iRT  800— ORGANIZATION  AND 
FUNCTIONS  OF  THE  BOARD  AND 
DELEGATIONS  OF  AUTHORITY 

I  i.  The  Authority  citation  for  Part  800 
cofitinues  to  read  as  follows: 

I  Authority:  Independent  Safety  Board  Act 
oi  1974.  as  amended  (49  U.S.C.  1101  et  seq.); 
F^^eral  Aviation  Act  of  1958,  as  amended  (49 
I.e.  40101  e(  seq.). 


at  is.  (1)  in  §  800.2,  "was"  should  be  "as;"  (2) 
in  (he  Appendix  to  part  800,  paragraph  (b),  "serial" 
should  be  "aerial:"  and  in  S831.1lU)(2),  "actively" 
shcfuld  be  "activity." 


Section  800.2  is  amended  by  revising 
the  introductory  text,  revising 
paragraphs  (b)  through  (j)  and  adding 
paragraph  (k) 

§800.2    Organization. 

The  Board  consists  of  five  Members 
appointed  by  the  President  with  the 
advice  and  consent  of  the  Senate.  One 
of  the  Members  is  designated  by  the 
President  as  Chairman  with  the  advice 
and  consent  of  the  Senate  and  one  as 
Vice  Chairman.  The  Members  exercise 
various  functions,  powers,  and  duties 
set  forth  in  the  Federal  Aviation  Act  of 
1958,  as  amended  (49  U.S.C.  40101  et 
seq.),  and  the  Independent  Safety  Board 
Act  of  1974,  as  amended  (49  U.S.C.  1101 
et  seq.].  The  Board  is  an  independent 
agency  of  the  United  States.  More 
detailed  descriptions  of  the  Board  and 
its  work  are  contained  in  other  parts  of 
this  chapter  Vm,  notably  parts  825,  830 
through  835,  and  840  through  850. 
Various  special  delegations  of  authority 
from  the  Board  and  the  Chairman  to  the 
staff  are  set  forth  in  subpart  B  of  this 
part.  The  Board's  staff  is  comprised  of 
the  following  principal  components: 
•        *        •        •        • 

(b)  The  Office  of  Government.  Public, 
and  Family  Affairs,  which  supplies  the 
Congress  and  Federal.  State,  and  local 
government  agencies  with  information 
regarding  the  Safety  Board's  activities, 
programs  and  objectives;  supplies  the 
public,  the  transportation  industry  and  x 
the  news  media  with  current,  accurate 
information  considering  the  work, 
programs,  and  objectives  of  the  Board; 
coordinates  public  and  private 
responsibilities,  including  aid  to 
survivors  and  families  of  accident 
victims,  in  the  wake  of  transportation 
disasters.  This  Office  maintains  the  24- 
hour  Communications  Center,  which 
assists  in  coordinating  accident 
notification  and  launch  operations  for 
all  modes  and  provides  an  off-hour  base 
for  family  assistance  functions  during 
accident  investigations. 

(c)  The  Office  of  the  General  Counsel, 
which  provides  legal  advice  and 
assistance  to  the  Board  and  its  staff; 
prepares  Board  rules,  opinions  and/or 
orders,  and  advice  to  all  offices  on 
matters  of  legal  significance;  and 
represents  the  Board  in  judicial  matters 
to  which  the  Board  is  a  party  or  in 
which  the  Board  is  interested. 

(d)  The  Office  of  Administrative  Law 
Judges,  which  conducts  all  formal 
proceedings  arising  under  the  Federal 
Aviation  Act  of  1958,  as  amended, 
includlAg  proceedings  involving  dvil 
penalties  and  suspension  or  revocation 
of  certificates,  and  appeals  from  actions 
of  the  Federal  Aviation  Administration 


Administrator  in  refusing  to  issue 
airman  certificates. 

(e)  The  Office  of  Aviation  Safety, 
which  conducts  investigations  of  all 
aviation  accidents  within  the  Board's 
jurisdiction;  prepares  reports  for 
submission  to  the  Board  and  release  to 
the  public  setting  forth  the  facts  and 
ciraunstances  of  such  accidents, 
including  a  recommendation  as  to  the 
probable  cause(s);  determines  the 
probable  cause(s)  of  accidents  when 
delegated  authority  to  do  so  by  the 
Board;  initiates  safety  recommendations 
to  prevent  future  aviation  accidents; 
participates  in  the  investigation  of 
accidents  that  occiu-  in  foreign  countries 
and  involve  U.S.-registered  and/or  U.S.- 
manufactured  aircraft;  and  conducts 
special  investigations  into  selected 
aviation  accidents  involving  safety 
issues  of  concern  to  the  Board. 

(f)  The  Office  of  Railroad  Safety, 
which  conducts  investigations  of 
railroad  accidents  within  the  Board's 
jurisdiction;  prepares  reports  for 
submission  to  the  Board  and  release  to 
the  public  setting  forth  the  facts  and 
circumstances  of  such  accidents, 
including  a  recommendation  as  to  the 
probable  cause(s);  determines  the 
probable  cause(s)  of  accidents  when 
delegated  authority  to  do  so  by  the 
Board;  initiates  safety  recommendations 
to  prevent  future  railroad  accidents;  and 
conducts  special  investigations  into 
selected  rail  accidents  involving  safety 
issues  of  concern  to  the  Board. 

(g)  The  Office  of  Highway  Safety, 
which  conducts  investigations  of 
highway  accidents,  including  railroad 
grade-crossing  accidents,  within  the 
Board's  jurisdiction;  prepares  reports  for 
submission  to  the  Board  and  release  to 
the  public  setting  forth  the  facts  and     . 
circumstances  of  such  accidents, 
including  a  recommendation  as  to  the 
probable  cause(s);  determines  the 
probable  cause(s]  of  accidents  when 
delegated  authority  to  do  so  by  the 
Board;  initiates  safety  recommendations 
to  prevent  future  highway  accidents; 
and  conducts  special  investigations  into 
selected  highway  accidents  involving 
safety  issues  of  concern  to  the  Board. 

(h)  The  Office  of  Marine  Safety,  which 
conducts  investigations  of  marine 
accidents  within  the  Board's 
jurisdiction;  prepares  reports  for 
submission  to  the  Board  and  release  to 
the  public  setting  forth  the  facts  and 
circumstances  of  such  accidents, 
including  a  recommendation  as  to  the 
probable  cause(s);  determines  the 
probable  cause(s)  of  accidents  when 
delegated  authority  to  do  so  by  the 
Board;  initiates  safety  recommendations 
to  prevent  future  marine  accidents; 
participates  in  the  investigation  of 
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accidents  that  occur  in  foreign  countries 
and  that  involve  U.S.-registered  vessels; 
and  conducts  special  investigations  into 
selected  marine  accidents  involving 
safety  issued  of  concern  to  the  Board. 

(i)  The  Office  of  Pipeline  and 
Hazardous  Materials  Safety,  which 
conducts  investigations  of  pipeline  and 
hazardous  materials  accidents  within 
the  Board's  jurisdiction;  prepares 
reports  for  submission  to  the  Board  and 
release  to  the  public  setting  forth  the 
facts  and  circumstances  of  such 
accidents,  including  a  recommendation 
as  to  the  probable  cause(s);  determines 
the  probable  causes  of  accidents  when 
delegated  authority  to  do  so  by  the 
Board;  initiates  safety  recommendations 
to  prevent  future  pipeline  and 
hazardous  materials  accidents;  and 
conducts  special  investigations  into 
selected  pipeline  and  hazardous 
materials  accidents  involving  safety 
issues  of  concern  to  the  Board. 

(j)  The  Office  of  Research  and 
Engineering,  which  conducts  research 
and  carries  out  analytical  studies  emd 
tests  involving  all  modes,  including 
readouts  of  voice  and  date  recorders, 
flight  path  analysis  and  computer 
simulation/animation,  component 
examination  and  material  failure 
analysis;  conducts  safety  studies  of 
specific  safety  issues;  performs 
statistical  analyses  of  transportation 
accident  and  incident  data;  maintains 
archival  records  of  the  Board's  accident 
investigation  and  safety  promotion 
activities  and  supports  public  access  to 
these  records;  and  administers  the 
Board's  information  technology 
infrastructure,  including  computer 
systems,  networks,  databases,  and 
application  software. 

■(k)  The  Office  of  Safety 
Recommendations  &  Accomplishments, 
which  oversees  the  Board's  safety 
recommendations  program,  including 
the  Board's  "MOST  WANTED" 
recommendations,  and  the  Board's 
safety  accomplishment  program. 

3.  Section  800.24  is  amended  by 
adding  paragraph  (j)  to  read  as  follows: 

§  800.24    Delegation  to  ttie  General 
Counsel. 

***** 

(j)  Dismiss  late  filed  notices  of  appeal 
and  appeal  briefs  for  lack  of  good  cause. 

4.  Section  800.25  is  amended  by 
revising  the  section  heading  and  the 
introductory  text  to  read  as  follows: 

§  800.25    Delegation  to  the  Directors  of 
Office  of  Aviation  Safety,  Office  of  Railroad 
Safety.  Office  of  Highway  Safety,  Office  of 
Marine  Safety,  and  Office  of  Pipeline  and 
Hazardous  Materials  Safety. 

The  Board  delegates  to  the  Directors 
of  the  Offices  of  Aviation,  Railroad, 


Highway,  Marine,  and  Pipeline  and 
Hazardous  Materials  Safety,  the 
authority  to: 

***** 

5.  Section  800.26  is  revised  to  read  as 
follows: 

§  800.26    Delegation  to  the  Chief,  Public 
Inquiries  Branch. 

The  Board  delegates  to  the  Chief, 
Public  Inquiries  Branch,  the  authority  to 
determine,  initially,  the  withholding  of 
a  board  record  ft-om  inspection  or 
copying,  pursuant  to  part  801  of  this 
chapter. 

6.  A  new  section  800.28  is  added  to 
read  as  follows: 


§800.28 
Officer. 


Delegation  to  the  Chief  Financial 


The  Board  delegates  to  the  Chief 
Financial  Officer  the  authority  to  settle 
claims  for  money  damages  of  $2,500  or 
less  against  the  United  States  arising 
under  Section  2672  of  28  United  States 
Code  (the  Federal  Tort  Claims  Act) 
because  of  acts  or  omissions  of  Board 
employees. 

7.  The  Appendix  to  part  800  is 
amended  by  revising  paragraph  (b) 
introductory  text  to  read  as  follows: 

Appendix  to  Part  800 — Request  to  the 
Secretary  of  the  Department  of 
Transportation  To  Investigate  Certain 
Aircraft  Accidents 

***** 

(b)  the  authority  to  be  exercised 
hereunder  shall  include  the 
investigation  of  all  civil  aircraft 
accidents  involving  rotorcraft,  aerial 
application,  amateur-built  aircraft, 
restricted  category  aircraft,  and  all  fixed- 
wing  aircraft  which  have  a  certificated 
maximum  gross  takeoff  weight  of  12,500 
pounds  or  less  except: 


PART  831— ACCIDENT/INCIDENT 
INVESTIGATION  PROCEDURES 

8.  The  Authority  citation  for  Part  831 
continues  to  read  as  follows: 

Authority:  Independent  Safety  Board  Act 
of  1974,  as  amended  (49  U.S.C.  1101  etseq.]; 
Federal  Aviation  Act  of  1958,  as  amended  (49 
U.S.C.  40101  et  seq.]. 

9.  Section  831.3  is  revised  to  read  as 
follows: 

§  831 .3    Authority  of  Directors.. 

The  Directors,  Office  of  Aviation 
Safety,  Office  of  Railroad  Safety,  Office 
of  Highway  Safety,  Office  of  Marine 
Safety,  and  Office  of  Pipeline  and 
Hazardous  Materials  Safety,  subject  to 
the  provisions  of  §  831.2  and  part  800  of 
this  chapter,  may  order  an  investigation 
into  any  accident  or  incident. 


10.  Section  831.11  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§  831 . 1 1    Parties  to  the  investigation. 

(a)  *  *  * 

(2)  Participants  in  the  investigation 
{i.e.,  party  representatives,  party 
coordinators,  and/or  the  larger  party 
organization)  shall  be  responsive  to  the 
direction  of  Board  representatives  and 
may  lose  party  status  if  they  do  not 
comply  with  their  assigned  duties  and 
activity  proscriptions  or  instructions,  or 
if  they  conduct  themselves  in  a  manner 
prejudicial  to  the  investigation. 
***** 

Issued  in  Washington,  DC  this  18th  day  of 
December,  1998. 
Jim  Hail. 
Chairman. 
(FR  Doc.  98-34092  Filed  12-28-98;  8:45  am] 
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NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

49  CFR  Part  835 

Testimony  of  Board  Employees 

agency:  National  Transportation  Safety 
Board. 

ACTION:  Final  rule. 

SUMMARY:  The  Board  is  modifying  rules 
regarding  the  testimony  of  Board 
employees  to  clarify  and  codify  existing 
poUcies.  , 

DATES:  The  new  rules  are  effective 
January  28, 1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
F.  Mackall,  (202)  314-6080. 

SUPPLEMENTARY  INFORMATION:  The 
amendments  made  here  are  intended 
primarily  to  answer  questions  that  often 
arise:  regarding  the  use  of  Board  reports 
in  litigation;  regarding  the  scope  of 
permissible  testimony;  regarding 
procedures  and  policies  in  criminal 
matters;  and  regarding  testimony  of 
current  Board  employees  concerning 
their  activities  before  joining  the  Safety 
Board.  Because  these  rule  changes  affect 
only  rules  of  agency  organization, 
procedure,  or  practice,  notice  and 
comment  procedures  are  not  required 
and  are  not  provided  here.  5  U.S.C. 
553(b)(B). 

List  of  Subjects  in  49  CFR  Part  835 

Coiuls,  Government  employees. 

Accordingly,  49  CFR  Part  835  is 
amended  as  follows: 
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P  \RT  835— TESTIMONY  OF  BOARD 
E  MPLOYEES 

1.  The  Authority  citation  for  Part  835 
i  s  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  Independent 
i  ii  lety  Board  Act  of  1974,  as  amended  (49 
US.C.  llOlp/seq.). 

2.  Section  835.1  is  revised  to  read  as 
i  c  Hows: 

195.1    Purpose. 
This  part  prescribes  policies  and 
:  ocedures  regarding  the  testimony  of 
employees  of  the  National 
'^iansportation  Safety  Board  (Board)  in 
suits  or  actions  for  damages  and 
Oiiiminal  proceedings  arising  out  of 
transportation  accidents  when  such 
t^timony  is  in  an  official  capacity  and 
Mses  out  of  or  is  related  to  accident 
investigation.  The  purpose  of  this  part  is 
to  ensure  that  the  time  of  Board 
fji  nployees  is  used  only  for  official 
pi  uposes,  to  avoid  embroiling  the  Board 
lb  controversial  issues  that  are  not 
related  to  its  duties,  to  avoid  spending 

E'  "c  funds  for  non-Board  purposes,  to 
rve  the  impartiality  of  the  Board. 
0  prohibit  the  discovery  of  opinion 
testimony. 

3.  Section  835.2  is  revised  to  read  as 
lows: 

Definitions. 

ccident,  for  purposes  of  this  part 

ludes  "incident." 
j  Board  accident  report  means  the 
rmort  containing  the  Board's 
determinations,  including  the  probably 
cause  of  an  accident,  issued  either  as  a 
narrative  report  or  in  a  computer  format 
(Vbriefs"  of  accidents).  Pursuant  to 
seption  701(e)  of  the  Federal  Aviation 
Act  of  1958  (FA  Act),  and  section  304(c) 
of  the  Independent  Safety  Board  Act  of 
lfl74  (49  U.S.C.  1154(b))  (Safety  Act),  no 
plart  of  a  Board  accident  report  may  be 
admitted  as  evidence  or  used  in  any  suit 
or  action  for  damages  growing  out  of 
y  matter  mentioned  in  such  reports. 
''actual  accident  report  means  the 

ort  containing  the  results  of  the 
i^l^estigator's  investigation  of  the 

dent.  The  Board  does  not  object  to. 
there  is  no  statutory  bar  to, 
admission  in  litigation  of  factual 
accident  reports.  In  the  case  of  a  major 
investigation,  group  chairman  factual 
reports  are  factual  accident  reports. 

4.  Section  835.3  is  amended  by 
adding  paragraphs  (c)  through  (f)  to  read 
a(  follows: 

f  |b|35.3    Scope  of  penmissible  testimony. 

*        *        *        * 

c)  Board  employees  may  testify  about 
tl  II !  firsthand  information  they  obtained 
d .  ring  an  investigation  that  is  not 


reasonably  available  elsewhere, 
including  observations  recorded  in  their 
own  factual  accident  reports.  Consistent 
with  the  principles  cited  in  §  835.1  and 
this  section.  Board  employees  are  not 
authorized  to  testify  regarding  other 
employee's  reports,  or  other  types  of 
Board  documents,  including  but  not 
limited  to  safety  recommendations, 
safety  studies,  safety  proposals,  safety 
accomplishments,  reports  labeled 
studies,  and  analysis  reports,  as  they 
contain  staff  analysis  and/or  Board 
conclusions. 

(d)  Briefs  of  accidents  may  be  released 
in  conjimction  with  factual  accident 
reports.  Nevertheless,  they  are  not  part 
of  those  reports  and  are  not  to  be 
admitted  in  evidence  or  used  in  a 
deoosition  approved  under  this  part. 

fe)  Not  all  material  in  a  factual 
accident  report  may  be  the  subject  of 
testimony.  The  purpose  of  the  factual 
accident  report,  in  great  part,  is  to 
inform  the  public  at  large,  and  as  a 
result  the  factual  accident  report  may 
contain  information  and  conclusions  for 
which  testimony  is  prohibited  by  this 
part. 

(f)  No  employee  may  testify  in  any 
matter  absent  advance  approval  by  the 
General  Counsel  as  provided  in  this 
part. 

5.  Section  835.4  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§835.4    Use  of  reports. 

(a)  As  a  testimonial  aid  and  to  refiesh 
their  memories,  Board  employees  may 
use  copies  of  the  factual  accident  report 
they  prepared,  and  may  refer  to  and  cite 
fit>m  that  report  during  testimony. 
***** 

6.  Section  835.5  is  amended  by 
revising  the  section  heading  and 
paragraphs  (a),  (c)  and  (d)  to  read  as 
follows: 

§  835.5    Manner  in  which  testimony  is 
given  In  civil  litigation. 

(a)  Testimony  of  Board  employees 
with  unique,  firsthand  information  may 
be  made  available  for  use  in  civil 
actions  or  civil  suits  for  damages  arising 
out  of  accidents  through  depositions  or 
written  interrogatories.  Board 
employees  are  not  permitted  to  appear 
and  testify  in  court  in  such  actions. 
***** 

(c)  Board  employees  are  authorized  to 
testify  only  once  in  connection  with  any 
investigation  they  have  made  of  an 
accident.  Consequently,  when  more 
than  one  civil  lawsuit  arises  as  a  result 
of  an  accident,  it  shall  be  the  duty  of 
counsel  seeking  the  employee's 
deposition  to  ascertain  the  identity  of  all 
parties  to  the  multiple  lawsuits  and 
their  counsel,  and  to  advise  them  of  the 


fact  that  a  deposition  has  been  granted, 
so  that  all  interested  parties  may  be 
afforded  the  opportunity  to  participate 
therein. 

(d)  Upon  completion  of  the  deposition 
of  a  Board  employee,  the  original  of  the 
transcript  will  be  provided  the  deponent 
for  signature  and  correction,  which  the 
Board  does  not  waive.  A  copy  of  the 
transcript  of  the  testimony  and  any 
videotape  shall  be  furnished,  at  the 
expense  of  the  party  requesting  the 
deposition,  to  the  Board's  General 
Counsel  at  Washington.  DC 
headquarters  for  the  Board's  files. 

7.  Section  835.6  is  revised  to  read  as 
follows: 

S  835.6    Request  for  testimony  in  civil 
litigation. 

(a)  A  written  request  for  testimony  by 
deposition  or  interrogatories  of  a  Board 
employee  relating  to  an  accident  shall 
be  addressed  to  the  General  Counsel, 
who  may  approve  or  deny  the  request 
consistent  with  this  part.  Such  request 
shall  set  forth  the  title  of  the  civil  case, 
the  court,  the  type  of  accident  (aviation, 
railroad,  etc.).  the  date  and  place  of  the 
accident,  the  reasons  for  desiring  the 
testimony,  and  a  showing  that  the 
information  desired  is  not  reasonably 
available  from  other  sources. 

(b)  Where  testimony  is  sought  in 
connection  with  civil  Utigation.  the 
General  Counsel  shall  not  approve  it 
until  the  factual  accident  report  is 
issued  (i.e..  in  the  public  docket).  In  the 
case  of  major  accident  investigations 
where  there  are  multiple  factual  reports 
issued  and  testimony  of  group  chairmen 
is  sought,  the  General  Counsel  may 
approve  depositions  regarding 
completed  group  factual  reports  at  any 
time  after  incorporation  of  the  report  in 
the  public  docket.  However,  no 
deposition  will  be  approved  prior  to  the 
Board's  public  hearing,  where  one  is 
scheduled  or  contemplated.  Tlie  General 
Counsel  may  approve  a  deposition  in 
the  absence  of  a  factual  accident  report 
when  such  a  report  will  hot  be  issued 
but  all  staff  fact-finding  is  complete. 

(c)  The  General  Counsel  shall  attach 
to  the  approval  of  any  deposition  such 
reasonable  conditions  as  may  be 
deemed  appropriate  in  order  that  the 
testimony  will  be  consistent  with 
§835.1.  will  be  limited  to  the  matters 
delineated  in  §835.3.  will  not  interfere 
with  the  performance  of  the  duties  of 
the  employee  as  set  forth  in  §835.5,  and 
will  otherwise  conform  to  the  policies  of 
this  part. 

(d)  A  subpoena  shall  not  be  served 
upon  a  Board  employee  in  connection 
with  the  taking  of  a  deposition  in  civil 
litigation. 
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8.  Section  835.7  is  revised  to  read  as 
follows: 

§  835.7    Testimony  of  former  Board 
employees. 

It  is  not  necessary  to  request  Board 
approval  for  testimony  of  a  former 
Board  employee,  nor  is  testimony 
limited  to  depositions.  However,  the 
scope  of  permissible  testimony 
continues  to  be  constrained  by  all  the 
limitations  set  forth  in  §  835.3  and 
§835.4. 

9.  Section  835.8  is  revised  to  read  as 
follows: 

§  835.8    Testimony  by  current  Board 
employees  regarding  prior  activity. 

Any  testimony  regarding  any  accident 
within  the  Board's  jurisdiction,  or  any 
expert  testimony  cirising  from 
employment  prior  to  Board  service  is 
prohibited  absent  approval  by  the 
General  Counsel.  Approval  shall  only  be 
given  if  testimony  will  not  violate 
§  835.1  and  §  835.3,  and  is  subject  to 
whatever  conditions  the  General 
Coimsel  finds  necessary  to  promote  the 
purposes  of  this  part  as  set  forth  in 
§835.1  and  §835.3. 

10.  Section  835.9  is  revised  to  read  as 
follows: 

§  835.9    Procedure  in  ttie  event  of  a 
subpoena  in  civil  litigation. 

(a)  If  the  Board  employee  has  received 
a  subpoena  to  appear  and  testify  in 
connection  with  civil  litigation,  a 
request  for  his  deposition  shall  not  be 


approved  until  the  subpoena  has  been 
withdrawn. 

(b)  Upon  receipt  of  a  subpoena,  the 
employee  shall  immediately  notify  the 
General  Counsel  and  provide  all 
information  requested  by  the  General 
Counsel. 

(c)  The  General  Counsel  shall 
determine  the  course  of  action  to  be 
taken  and  will  so  advise  the  employee. 

11.  Section  835.10  is  added  to  read  as 
follows: 

§835.10    Testimony  In  Federal,  State,  or 
local  criminal  investigations  and  otiier 
proceedings. 

(a)  As  with  civil  litigation,  the  Board 
prefers  that  testimony  be  taken  by 
deposition  if  court  rules  permit,  and 
that  testimony  await  the  issuance  of  the 
factual  accident  report.  The  Board 
recognizes,  however,  that  in  the  case  of 
coroner's  inquests  and  grand  jury 
proceedings  this  may  not  be  possible. 
The  Board  encourages  those  seeking 
testimony  of  Board  employees  to  contact 
the  General  Counsel  as  soon  as  such 
testimony  is  being  considered. 
Whenever  the  intent  to  seek  such 
testimony  is  communicated  to  the 
employee,  he  shall  immediately  notify 
the  General  Counsel. . 

(b)  In  any  case.  Board  employees  are 
prohibited  from  testifying  in  any  civil, 
criminal,  or  other  matter,  either  in 
person  or  by  deposition  or 
interrogatories,  absent  advance  approval 
of  the  General  Coimsel.  The  Board 


discourages  the  serving  of  a  subpoena 
for  testimony  but,  if  issued,  it  should  be 
served  on  the  General  Counsel,  rather 
than  the  employee. 

(c)  If  permission  to  testify  by 
deposition  or  in  person  is  granted, 
testimony  shall  be  limited  as  set  forth  in 
§835.3.  Only  factual  testimony  is 
authorized;  no  expert  or  opinion 
testimony  shall  be  given. 

12.  Section  835.11  is  added  to  read  as 
follows: 

§  835.1 1    Obtaining  Board  accident  reports, 
factual  accident  reports,  and  supporting 
information. 

It  is  the  responsibility  of  the 
individual  requesting  testimony  to 
obtain  desired  documents.  There  are  a 
number  of  ways  to  obtain  Board 
accident  reports,  factual  accident 
reports,  and  accompanying  accident 
docket  files.  Our  rules  at  parts  801  and 
837  of  this  chapter  explain  our 
procedures,  as  will  our  web  site,  at 
www.ntsb.gov.  Or,  you  may  call  our 
Public  Inquiries  Branch,  at  (800)  877- 
6799.  Documents  will  not  be  supplied 
by  witnesses  at  depositions,  nor  will 
copying  services  be  provided  by 
deponents. 

Issued  in  Washington,  DC  this  17th  day  of 
December,  1998. 
JimHaU, 
Chairman. 

(FR  Doc.  98-34091  Filed  12-28-98;  8:45  am) 
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issuance  of  rules  and  regulations.  The 
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rule  making  prior  to  the  adoption  of  the  final 
rul^. 


NATIONAL  AERONAUTICS  AND 
Sf^ACE  ADMINISTRATION 

UCFR  Part  1260 

Miscellaneous  Revisions  to  the  NASA 
Grant  and  Cooperative  Agreement 
Handbooic,  Section  A,  Management 
F( 


AGENCY:  National  Aeronautics  and 
Spi*:e  Administration  (NASA). 

ACTION:  Proposed  rule. 

SUMMARY:  This  is  a  proposed  rule  to 
revise  the  NASA  Grant  and  Cooperative 
Agneement  Handbook  to  specify  that  for 
'  all  fwards  of  new  grants  and 
cooperative  agreements  and 
mbaifications  of  existing  grants  and 
copperative  agreements,  management 
fee  ^hall  not  be  permitted. 

EFftcnVE  date:  Comments  should  be 
subjnitted  on  or  before  March  1, 1999. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to  Steve 
Milfcy.  NASA  Headquarters,  Office  of 
Procurement,  Analysis  Division  (Code 
HCX  Washington,  DC  20546.  Comments 
maiy  also  be  submitted  by  e-mail  to 
steMB.miley@hq.nasa.gov. 

forIfurther  information  contact: 
Steive  Miley,  (202)  358-0493. 

SUPPLEMENTARY  INFORMATION: 

Bai:kgroiind 

ii| September  30, 1998,  NASA  Office 
of  ^spector  General  (OIG)  report 
qu^itioned  NASA's  practice  of  awarding 
management  fee  on  certain  cooperative 
agr^ments.  Management  fee  has  been 
prqyided  on  less  than  1  percent  of 
NA($A  grants  and  cooperative 
agreements.  For  all  types  of  funding 
instruments,  the  recipient  of  Federal 
funds  is  entitled  to  be  reimbursed  only 
thoiae  costs  which  are  allowable  under 
thejtost  principles  that  are  applicable  to 
thel  i>articular  recipient.  Therefore, 
management  fee  is  not  appropriate  to 
the|«xtent  that  it  includes  unallowable 
cost^. 


Impact 

NASA  certifies  that  this  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
business  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  etseq.) 
because  currently  less  than  Ipercent  of 
recipients  of  NASA  grants  and 
cooperative  agreements  have  received 
management  fee.  The  proposed  rule 
does  not  impose  any  reporting  or 
recordkeeping  requirements  subject  to 
the  Paperwork  Reduction  Act. 

List  of  Subjects  in  14  CFR  Part  1260 

Grants  programs — science  and 
technology. 
Tom  Luedtke, 

Acting  Associate  Administrator  for 
Procurement. 

Accordingly,  14  CFR  Part  1260  is 
proposed  to  be  amended  as  follows: 

PART  1260— GRANTS  AND 
COOPERATIVE  AGREEMENTS 

1.  The  authority  citation  for  14  CFR 
Part  1260  continues  to  read  as  follows: 

Authority:  42  U.S.C.  2473(c)(1). 

2.  In  §  1260.10.  paragraph  (b)(l)(iv)  is 
added  to  read  as  follows: 

$1260.10    Proposals. 


(b)  *  *  * 

(1)  •  •  * 

(iv)  Management  fee.  Recipients  of 
grants  and  cooperative  agreements  are 
entitled  to  be  reimbursed  only  those 
costs  which  are  allowable  according  to 
applicable  cost  principles  (see 
§  1260.127).  Accordingly,  for  new 
awards  or  modifications  of  grants  and 
cooperative  agreements,  management 
fee  shall  not  be  paid. 
*        *        •        *        • 

[FR  Doc.  98-34317  Filed  12-28-98;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parti 
[REO-1 06902-08] 
RIN  1S45-AW08 

Consolidated  Returns— Consolidated 
Overall  Foreign  Losses  and  Separate 
Limitation  Losses 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking; 
notice  of  proposed  rulemaking  by  cross- 
reference  to  temporary  regulations;  and 
notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  consolidated  return 
regulations  relating  to  the  treatment  of 
overall  foreign  losses  and  separate 
limitation  losses  in  the  computation  of 
the  foreign  tax  credit  limitation.  The 
proposed  rules  are  necessary  to  modify 
existing  guidance  with  respect  to  overall 
foreign  losses  and  to  provide  guidance 
with  respect  to  separate  limitation 
losses.  These  proposed  regulations 
affect  consolidated  groups  that  compute 
the  foreign  tax  credit  limitation  or  that 
dispose  of  property  used  in  a  foreign 
trade  or  business.  This  document  also 
provides  notice  of  a  public  hearing  on 
these  proposed  regulations. 
DATES:  Written  comments  must  be 
received  by  February  10, 1999.  Outlines 
of  oral  comments  to  be  discussed  at  the 
public  hearing  scheduled  for  10  a.m.  on 
February  17, 1999,  must  be  received  by 
January  27, 1999. 
ADDRESSES:  Send  submissions  to 
CC:DOM:CORP:R  (REG-106902-98). 
room  5226,  Internal  Revenue  Service. 
POB  7604,  Ben  Franklin  Station, 
Washington,  DC  20044.  Submissions 
may  be  hand  delivered  Monday  through 
Friday  between  the  hours  of  8  a.m.  and 
5  p.m.  to:  CC:DOM:CORP:R  (REG- 
106902-98),  Courier  s  Desk,  Internal 
Revenue  Service,  1111  Constitution 
Avenue,  NW.,  Washington,  DC. 
Alternatively,  taxpayers  may  submit 
comments  electronically  via  the  Internet 
by  selecting  the  "Tax  Regs"  option  on 
the  IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.ustreas.gov/prod/ 

tax regs/comments.  html.  The  public 

hearing  will  be  held  in  room  2615, 
Internal  Revenue  Building.  1111 
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Constitution  Avenue,  NW.,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations  in  general, 
Trina  Dang  of  the  Office  of  Associate 
Chief  Counsel  (hitemational),  (202) 
622-3850;  concerning  submissions  of 
comments,  the  hearing,  and/or  to  be 
placed  on  the  building  access  Ust  to 
attend  the  hearing,  LaNita  Van  Dyke, 
(202)  622-7180  (not  toll-free  numbers). 
SUPPt-EMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget,  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
hiformation  and  Regulatory  Affairs, 
Washington.  DC  20503,  with  copies  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer,  OP:FS:FP, 
Washington,  DC  20224.  Comments  on 
the  collection  of  information  should  be 
received  by  March  1, 1999.  Comments 
are  specifically  requested  concerning: 

Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  Internal  Revenue 
Service,  including  whether  the 
information  will  have  practical  utility: 

The  accuracy  of  the  estimated  burden 
associated  with  the  proposed  collection 
of  information  (see  below); 

How  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected  may  be 
enhanced; 

How  the  burden  of  complying  with 
the  proposed  collection  of  information 
may  be  minimized,  including  through 
the  application  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  piut:hase  of  service  to  provide 
information. 

The  collection  of  information  in  this 
proposed  regulation  is  in  §  1.1502- 
9(c)(2)(iv).  Tliis  information  is  required 
to  help  the  Internal  Revenue  Service 
monitor  compliance  with  the  provisions 
of  the  proposed  regulations  and  to 
ensiuB  that  taxpayers  use  consistent 
asset  valuations  in  applying  the 
proposed  regulations.  This  information 
will  be  used  for  tax  administration 
purposes.  The  collection  of  information 
is  mandatory.  The  likely  respondents 
are  business  or  other  for-profit 
institutions. 


Estimated  total  annual  reporting 
burden:  3,000  hours. 

Estimated  average  annual  burden  per 
respondent:  1.5  hours. 

Estimated  number  of  respondents: 
2,000. 

Estimated  annual  frequency  of 
responses:  on  occasion. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  so  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

This  document  contains  proposed 
consolidated  retiun  regulations  under 
section  1502  of  the  Internal  Revenue 
Code.  The  regulations  provide  guidance 
concerning  the  application  of  the  overall 
foreign  loss  (OFL)  and  separate 
limitation  loss  (SLL)  rules  of  section 
904(f)  in  the  context  of  a  consolidated 
group. 

On  January  12, 1998,  the  IRS  and 
Treasury  published  in  the  Federal 
Register  (TD  8751,  63  FR  1740) 
temporary  regulations  modifying  the 
rules  governing  the  absorption  of  certain 
tax  attributes,  including  OFL  accoimts 
and  foreign  tax  credit  carryovers  and 
carrybackis.  The  temporary  regulations 
eliminated  the  limitation  on  OFL 
recapture  and  foreign  tax  credit 
utilization  with  respect  to  separate 
retiun  limitation  years  (SRLYs).  As 
explained  in  the  preamble  to  those 
temporary  regulations,  one  reason  for 
the  repeal  of  the  SRLY  limitation  for  the 
foreign  tax  credit  attributes  was  the 
conceptual  and  practical  difficulty  of 
measuring  a  member's  contribution  to  a 
group's  ability  to  absorb  these  attributes 
in  light  of  foreign  tax  credit  provisions 
that  allocate  interest  expense  and 
certain  other  expenses  (and 
intercompany  interest  income)  of  a 
member  based  upon  the  entire  group's 
assets  or  activities.  The  preamble  to 
those  regulations  noted  that  these 
expense  allocation  provisions  also 
create  similar  problems  with  respect  to 
the  notional  account  method  of 
apportioning  OFL  accoimts  to  a  member 
ceasing  to  be  a  member  of  a  group  and 
stated  that  the  IRS  and  Treasury 
expected  to  modify  these  rules  in  the 
near  futiue. 


Overview 

The  proposed  regulations  modify  the 
existing  regulations  imder  §  1.1502-9, 
which  were  promulgated  in  1987  (the 
1987  regulations).  The  1987  regulations 
are  proposed  to  be  amended  in  three 
major  respects:  the  notional  account 
method  for  apportioning  OFL  accoimts 
to  a  departing  member  is  replaced  by  an 
asset-based  allocation  method,  the 
interaction  between  the  intercompany 
transaction  rules  and  the  disposition 
rules  of  section  904(f)(3)  and  (5)(F)  is 
simplified  and  refined,  and  guidance  is 
provided  concerning  the  computation  of 
a  group's  SLLs  (whereas  the  1987 
regulations  addressed  only  OFLs). 

The  1987  regulations  allocated  an 
OFL  account  to  a  departing  member 
based  upon  the  member's  "notional" 
OFL  account.  A  separate  notional 
account  was  established  for  each 
member  of  a  group  that  contributed  to 
a  consolidated  OFL  account.  The 
accounts  were  adjusted  annually.  A 
member  was  considered  to  have 
contributed  to  a  group's  OFL  account  if 
the  member  had  an  overall  foreign  loss 
(deductions  allocated  against  foreign- 
source  income  exceeded  foreign-source 
gross  income)  in  a  year  in  which  the 
group  added  to  its  consolidated  OFL 
account. 

At  the  time  the  1987  regulations  were 
being  drafted,  however.  Congress 
substantially  changed  the  rules  for 
allocating  interest  expense  in  the  Tax 
Reform  Act  of  1986.  Congress  believed 
that  corporations  were  borrowing  in 
ways  designed  to  inappropriately 
minimize  the  amount  of  interest 
expense  allocated  against  foreign-source 
income,  thus  inflating  the  amount  of 
foreign-source  income  that  could  be 
sheltered  horn  U.S.  tax  by  foreign  tax 
credits.  In  the  case  of  an  affiliated 
group.  Congress  was  concerned  that 
interest  expense  allocation  could  be 
manipulated  by  placing  the  borrowing 
fiinction  in  group  members  with  no 
foreign  assets,  while  diverting  available 
equity  in  the  group  to  members  with 
substantial  foreign  assets.  Congress 
therefore  enacted  section  864(e),  which 
requires  an  affiliated  group  to  dlocate 
interest  expense  of  each  member  as  if  all 
such  members  were  a  single 
corporation.  Under  this  rule,  although 
the  borrowing  corporation  incurs  the 
interest  expense,  that  expense  is 
allocated  among  U.S.  and  foreign 
income  based  upon  the  assets  of  the 
group  as  a  whole.  (Group-based  expense 
allocation  is  also  required  for  research 
and  experimental  expenditures  under 
section  864(f)  and  expenses  not  directly 
allocable  to  specific  income  under 
section  864(e)(6).) 
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Due  in  large  measure  to  these  group- 
based  expense  allocation  provisions,  the 
notional  account  method  can  result  in  a 
member  taking  from  a  group  an  OFL  or 
SLL  account  that  is  imrelated  to  either 
the  member's  activities  or  future 
income.  For  example,  assume  that  P 
holds  all  the  stock  of  S  and  S  holds  all 
the  stock  of  R.  P,  S,  and  R  file  a 
consolidated  retiun.  P  has  no  assets 
other  than  the  stock  of  S.  S's  operations 
are  foreign  and  R's  operations  are 
entirely  domestic.  S  s  assets  have  a  tax 
book  value  of  $600  and  R  s  assets  have 
a  tax  book  value  of  $400.  S  is  entirely 
equity  financed,  but  R  borrows  funds 
from  an  unrelated  lender.  S  earns  $100 
foreign-source  income  and  incurs  $100 
of  foreign-allocated  expense.  R  earns 
$200  U.S.-source  income  and  incius 
$100  of  interest  expense.  Under  section 
864(e)(1)  and  §  1.861-llT,  the  $100  of 
interest  expense  is  allocated  to  R  s  U.S. 
and  foreign-soiuce  gross  income  based 
upon  the  assets  of  the  group  as  a  whole. 
Thus  R,  with  no  foreign  operations,  is 
treated  as  having  a  $60  foreign  loss  (no 
foreign  income  and  $60  foreign 
expense),  but  S,  the  only  member  with 
foreign  operations,  does  not  have  a 
foreign  loss.  R's  notional  OFL  account 
would  thus  be  $60  (100  percent  of  the 
consolidated  OFL  account)  and,  if  R  left 
the  group,  R  would  take  the  entire 
consolidated  OFL  accoimt  with  it.  The 
group,  however,  would  retain  the 
foreign  assets  and  the  OFL  account 
might  never  be  recaptiued. 

As  described  in  more  detail  below, 
the  proposed  regulations  do  not  apply 
the  notional  account  approach,  but 
instead  apportion  accounts  to  a 
departing  member  based  upon  the 
member's  share  of  the  group's  foreign 
assets  that  produce  foreign-soiuce 
income  that  would  be  subject  to 
recaptiue.  The  new  approach  does  not 
attempt  to  measure  a  member's 
^'contribution"  to  the  group's 
consolidated  account;  rather,  the  asset 
approach  associates  an  OFL  or  SLL 
account  vri\h  a  member  s  foreign  assets 
that  produce  income  subject  to 
recapture  and  measures  each  member's 
share  of  the  group  OFL  or  SLL  account 
based  upon  the  member's  share  of  these 
assets.  This  approach  is  more  in  keeping 
with  the  interest  allocation  provisions 
for  affiliated  groups  enacted  in  1986. 

The  proposed  regulations  also  modify 
the  interaction  between  section  904(f) 
and  the  intercompany  transaction  rules 
of  §  1.1502-13.  Under  the  1987 
regulations,  a  consolidated  OFL  account 
could  trigger  gain  recognition  with 
respect  to  an  otherwise  tax-fi«e 
intercompany  transaction  (such  as  a 
member's  contribution  under  section 
351  to  another  member  of  the  group) 


that  is  a  disposition  subject  to  section 
904(f)(3)  or  (5)(F).  This  gain  recognition 
could  occur  even  thou^  the  gain  would 
not  be  taken  into  account  currently 
imder  §  1.1502-13.  Because  the  gain  is 
not  taken  into  accoimt,  however,  the 
consolidated  OFL  account  is  not 
reduced.  Since  the  consolidated  OFL 
account  is  not  reduced,  it  can  continue 
to  recharacterize  foreign-source  income 
or  trigger  gain  recognition  with  respect 
to  subsequent  dispositions  subject  to 
section  904(f)(3)  or  (5)(F).  This  regime 
thus  has  the  potential  to  multiply  the 
effects  of  a  consolidated  OFL  account. 
This  rule  was  necessary  under  the 
notional  account  system  of  apportioning 
OFL  accounts  to  a  departing  member 
because  otherwise  a  member  vtdth  a 
notional  OFL  account  could  contribute 
appreciated  foreign  assets  to  a  new 
subsidiary,  and  the  new  subsidiary 
could  then  leave  the  group 
unencumbered  by  the  OFL  account, 
contrary  to  the  purpose  of  section 
904(f)(3).  As  described  in  more  detail 
below,  the  proposed  regulations  ease  the 
section  904(f)(3)  and  (5)(F)  disposition 
rules  in  the  case  of  intercompany 
transactions. 

Finally,  the  proposed  regulations 
provide  computational  rules  and 
nomenclatiue  for  SLLs  as  well  as  OFLs. 
Because  the  regulations  issued  in  1987 
were  actually  drafted  prior  to  the 
enactment  of  the  SLL  rules  in  1986,  the 
1987  regulations  provide  rules  only  for 
OFLs,  although  rules  for  SLLs  could  be 
derived  by  analogy. 

Explanation  of  Provisions 

The  proposed  regulations  do  not 
provide  comprehensive  guidance  under 
section  904(f)  and  address  only 
particular  section  904(f)  issues  that  arise 
in  the  context  of  a  consolidated  group. 
The  proposed  regulations  must  be  read 
in  conjunction  with  general  gmdance 
under  section  904(f),  such  as  Notice  89- 
3  (1989-1  C.B.  623). 

Proposed  §  1.1502-9(b)(l)  through  (4) 
provides  computational  rules  for 
consoUdated  OFL  and  SLL  accounts. 
Generally,  a  group  appUes  section  904(0 
on  a  group-wide  basis.  Thus,  it  nets 
together  dl  members'  income  and  losses 
from  the  same  separate  limitation 
income  category  (or  basket)  to  determine 
its  consolidated  separate  limitation 
income  or  loss  for  the  basket.  Pursuant 
to  section  904(f)(5),  the  group  then  nets 
any  consolidated  separate  limitation 
loss  for  a  basket  (a  loss  basket)  against 
consolidated  separate  limitation  income 
for  all  other  baskets  (the  income  baskets) 
on  a  proportionate  basis.  Such  netting 
creates  a  consolidated  SLL  account  (a 
CSLL  account)  for  the  loss  basket  with 
respect  to  one  or  more  income  baskets. 


The  group  then  nets  any  remaining 
consolidated  separate  limitation  loss  for 
a  loss  basket  against  its  U.S.-soiuce 
income.  Such  netting  creates  a 
consolidated  OFL  account  (a  COFL 
account)  for  the  loss  basket.  The  group 
recaptures  a  COFL  or  CSLL  account  as 
required  by  section  904(f). 

Proposed  §  1.1502-9(b)(5)  addresses 
the  interaction  between  section  904(f) 
and  the  intercompany  transaction  rules. 
In  the  case  of  an  intercompany 
transaction  in  which  gain  is  recognized 
but  not  currently  taken  into  account,  the 
gain  is  treated  as  subject  to  section 
904(f)(3)  or  (5)(F)  only  when  taken  into 
account  under  §  1.1502-13,  to  the  extent 
of  the  COFL  or  CSLL  accoimt  existing  at 
that  time.  In  the  case  of  an 
intercompany  transaction  in  which  gain 
is  not  recognized  (such  as  a  section  351 
contribution),  section  904(f)  will  not 
trigger  gain  recognition. 

Proposed  §  1.1502-9(c)  provides  rules 
for  members  becoming  or  ceasing  to  be 
members  of  a  group.  Consistent  with  the 
temporary  regulations  issued  in  January 
1998,  and  modified  in  March  1998  and 
in  temporary  regulations  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  a  member  that  enters  a  group 
with  an  OFL  or  SLL  account  adds  this 
account  to  the  consolidated  account, 
without  any  SRLY  limitation.  A 
departing  member  takes  a  portion  of  the 
group's  QDFL  and  CSLL  accounts  based 
upon  the  member's  share  of  the  group's 
assets  that  generate  income  subject  to 
recapture  (i.e.,  assets  that  generate 
income  in  the  same  basket  as  the  loss 
basket).  The  proposed  regulations  rely 
on  the  characterization  principles  of 
§§  1.861-9T(g)(3)  and  1. 861-1 2T  to 
identify  the  member  s  share  of  assets 
that  generate  foreign-source  income 
subject  to  recapture  in  each  basket.  The 
value  of  the  foreign  assets  is  determined 
under  the  asset  valuation  rules  of 
§  1.861-9T(g)(l)  and  (2)  using  either  tax 
book  value  or  £air  market  value  under 
the  method  chosen  by  the  group  for 
purposes  of  interest  apportionment  as 
provided  in  §  1.861-9T(g)(l)(ii). 
Although  actual  market  values  generally 
provide  a  better  means  of  apportioning 
accounts  than  tax  book  values  (since 
market  values  more  accurately  represent 
the  projected  future  earnings  of  an 
asset),  apportionment  based  upon  tax 
book  value  is  permitted  in  the  interest 
of  administrative  convenience.  For 
groups  using  tax  book  value,  however, 
an  upper  Umitation  is  placed  upon  a 
member's  share  of  the  consolidated 
accounts  to  prevent  extreme  situations 
in  which  disparities  between  tax  book 
value  and  fair  market  value  could  result 
in  the  removal  of  excessive  OFL  or  SLL 
accounts  fit>m  the  group.  The  proposed 
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regulations  provide  an  anti-abuse  rule 
that  is  designed  to  prevent  taxpayers 
from  manipulating  the  COFL  and  CSLL 
account  apportionment  rules  to  achieve 
results  inconsistent  with  the  purpose  of 
the  OFL  and  SLL  rules. 

Proposed  §  1.1502-9(c)(2)(i)  provides 
that  a  group  apportions  COFL  and  CSLL 
accounts  to  a  departing  member  only 
after  the  group  makes  the  annual 
additions  or  reductions  to  the  accoimts 
to  reflect  current-year  foreign-source 
income  or  loss.  To  the  extent  this  rule 
conflicts  with  the  ordering  rules  of 
§  1.904(f)-l(e)(l),  the  proposed  rule, 
when  finalized,  is  intended  to  supersede 
the  existing  regulations. 

Proposed  Effective  Dates 

These  regulations  are  proposed  to 
apply  to  consolidated  return  years  for 
which  a  return  is  due  after  the  date  final 
regulations  are  published  in  the  Federal 
Register.  However,  §  1.1502-9(b)(5) 
(intercompany  transactions)  is  not 
applicable  for  intercompany 
transactions  that  occvu  before  January 
28. 1999.  Also,  §1.1502-9(c)(2) 
(apportionment  of  consolidated  account 
to  departing  member)  is  not  applicable 
for  members  ceasing  to  be  members  of 
a  group  before  January  28, 1999. 

Election  To  Defer  Repeal  of  SRLY 
Limitation 

Temporary  regulations  published 
elsewhere  in  this  issue  of  the  Federal 
Register  permit  consolidated  groups  to 
elect  to  continue  to  apply  the  SRLY 
limitation  for  overall  foreign  loss 
accounts  for  consolidated  years 
beginning  before  January  1, 1998,  as 
annoimced  in  Notice  98-40  (1998-35 
I.R.B.  7).  The  text  of  those  temporary 
regulations  also  serves  as  the  text  of 
these  proposed  regulations.  The 
preamble  to  the  temporary  regulations 
explains  the  temporary  regulations. 

Special  Analjrses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  impact  analysis  is  not 
required.  It  is  hereby  certified  that  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  This 
certification  is  based  on  the  fact  that 
these  regulations  principally  affect 
corporations  filing  consolidated  federal 
income  tax  returns  that  have  overall 
foreign  losses  or  separate  limitation 
losses.  Available  data  indicates  that 
many  consolidated  return  filers  are  large 
comp>anies  (not  small  businesses).  In 
addition,  the  data  indicates  that  an 
insubstantial  number  of  consolidated 


return  filers  that  are  smaller  companies 
have  overall  foreign  losses  or  separate 
limitation  losses.  Therefore,  a 
Regulatory  Flexibility  Analysis  imder 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Coimsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  businesses. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  conmients  that  are  submitted 
timely  to  the  IRS  (a  signed  original  and 
eight  (8)  copies).  In  particular,  the  IRS 
and  Treasiuy  request  comments  on  the 
clarity  of  the  proposed  rules  and  how 
they  may  be  made  easier  to  understand. 
All  comments  will  be  available  for 
public  inspection  and  copying. 

A  public  hearing  has  been  scheduled 
for  February  17, 1999,  beginning  at  10 
a.m.  in  room  2615  of  the  Internal 
Revenue  Building,  1111  Constitution 
Avenue,  NW.,  Washington,  DC.  Ehie  to 
building  security  procedures,  visitors 
must  enter  at  the  10th  Street  entrance, 
located  between  Constitution  and 
Pennsylvania  Avenues.  NW.  In 
addition,  all  visitors  must  present  photo 
identification  to  enter  the  building. 
Because  of  access  restrictions,  visitors 
will  not  be  admitted  beyond  the 
immediate  entrance  area  more  than  15 
minutes  before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble.  

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing.  Persons  who  wish 
to  present  oral  comments  at  the  hearing 
must  submit  written  comments  and  an 
outline  of  the  topics  to  be  discussed  and 
the  time  to  be  devoted  to  each  topic 
(signed  original  and  eight  (8)  copies)  by 
January  27, 1999.  A  period  of  10 
minutes  will  be  allotted  to  each  person 
for  making  comments.  An  agenda 
showing  the  scheduling  of  the  speakers 
will  be  prepared  after  the  deadUne  for 
receiving  outlines  has  passed.  Copies  of 
the  agenda  will  be  available  free  of 
charge  at  the  hearing. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  Seth  B.  Goldstein  and 
Trina  Dang,  of  the  Office  of  the 
Associate  Chief  Counsel  (International), 
IRS.  However,  other  personnel  fiom  the 
IRS  and  Treasiuy  Department 
participated  in  their  development. 


List  of  Subiects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the  . 
Regulations 

Accordingly,  26  CFR  Part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adtUng  entries 
in  numerical  order  to  read  as  follows: 

Authority:  26  U.S.C.  7805  *  *  * 
Section  1.1502-9  also  issued  under  26  U.S.C. 
1502.  •  *  • 

Section  1.1502-9A  also  issued  under  26 
U.S.Q  1502.  *  •  * 

Par.  2.  Section  1.1502-3.  as  proposed 
to  be  amended  at  63  FR 12717.  March 
16. 1998.  is  further  amended  by 
removing  the  last  sentence  of  paragraph 
(c)(4)  and  adding  two  sentences  in  its 
place  to  read  as  follows: 


§1.1502-3 
credit 


Consolidated  Investment 


(c)*  *  • 

(4)  *  *  *  [The  last  two  sentences  of 
proposed  paragraph  (c)(4)  is  the  same  as 
the  last  two  sentences  of  §  1.1502- 
3T(c)(4)  published  elsewhere  in  this 
issue  of  ihe  Federal  Register.] 
*        •        «        •        • 

Par.  3.  Inunediately  following 
§1.1 504—4  an  undesignated  center 
heading  is  added  to  read  as  follows: 

Regulatiaiis  Applicable  for  Tax  Years 
for  Which  a  Return  Is  Due  on  or  Before 
the  Date  Final  Regulations  Are 
Published  in  The  Federal  Register 

{1.1502-0    [Redesignat»das§1.1502-4A] 

Par.  4.  Section  1.1502-9  is 
redesignated  as  §  1.1502-9A  and  added 
under  the  new  imdesignated  center 
heading. 

Par.  5.  Newly  designated  §  1.1502-9A 
is  amended  by: 

1.  Revising  the  section  heading. 

2.  Redesignating  the  heading  and  text 
of  paragraph  (a)  as  the  heading  and  text 
of  paragraph  (a)(2). 

3.  Adding  a  new  heading  to  paragraph 
(a),  and  new  paragraphs  (a)(1).  (b)(l)(v) 
and  (b)(l)(vi). 

The  revisions  and  additions  read  as 
follows: 

§1.1S02-eA    Application  of  overall  foreign 
loss  recapturs  rules  to  corporations  filing 
consolidated  returns  due  on  or  before  the 
date  final  regulations  are  pubiislied  in  the 
Federal  Register. 

(a)  Scope— (1)  Effective  date.  This 
section  appUes  only  to  consolidated 
retiun  years  for  which  the  due  date  of 
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I  le  income  tax  return  (without 
(  xtensions)  is  on  or  before  the  date  final 
egulations  are  published  in  the  Federal 
Legister. 
(2)  In  general.  *  *  • 
(b)  *  *  * 
(D*  *  * 

(v)  [The  text  of  this  proposed 
taragraph  (b)(l)(v)  is  the  same  as  the 
Bxt  of  §  1.1502-9T(b)(l)(v)  published 
lilsewhere  in  this  issue  of  the  Federal 
1  Register.] 

(vi)  [The  text  of  this  proposed 
taragraph  (b)(l)(vi)  is  the  same  as  the 
BXt  of  §  1.1502-9T(b){l)(vi)  pubUshed 
Isewhere  in  this  issue  of  the  Federal 
]  tegister.] 

Par.  6.  New  §  1.1502-9  is  added  to 
1  ead  as  follows: 

i  1.1502-0    Consolidated  overall  fofeign 
I  Mses  and  separate  limitation  losses. 

(a)  In  general.  This  section  provides 
1  ules  for  applying  section  904(f) 

including  its  definitions  and 
tomenclature)  to  a  group  and  its 
1  aembers.  Generally,  section  904(f) 
oncems  rules  relating  to  overall  foreign 
osses  (OFLs)  and  separate  limitation 
osses  (SULs)  and  the  consequences  of 
I  uch  losses.  As  provided  in  section 
'  104(f)(5),  losses  are  computed  separately 
n  each  category  of  income  described  in 
!  ection  904(d)(1)  (basket).  Paragraph  (b) 
( )f  this  section  defines  terms  and 
>rovides  computational  and  accoimting 
:  ules,  including  rules  regarding 
1  ecapture.  Paragraph  (c)  of  this  section 
>rovides  rules  that  apply  to  OFLs  and 
>LLs  when  a  member  becomes  or  ceases 
1 0  be  a  member  of  a  group.  Paragraph  (d) 
( >f  this  section  provides  a  predecessor 
j  [nd  successor  rule.  Paragraph  (e)  of  this 
i  ection  provides  effective  dates. 

(b)  Consolidated  application  of 

i  ection  904(f).  A  group  applies  section 
\  104(f)  for  a  consolidated  return  year  in 
iiccordance  with  that  section,  subject  to 
I  he  following  rules: 

(1)  Computation  ofCSU  or  CSLL  and 

(  onsolidated  U.S.  source  income  or  loss. 
'  lie  group  computes  its  consolidated 
I  eparate  limitation  income  (CSLI)  or 
consolidated  separate  limitation  loss 
CSLL)  for  each  basket  imder  the 
trinciples  of  §  1.1502-11  by  aggregating 
ach  member's  foreign-source  taxable 
i  ncome  or  loss  in  such  basket  computed 
1  inder  the  principles  of  §  1.1502-12.  and 
ijaking  into  account  the  foreign  portion 
61  the  consolidated  items  described  in 
i  1.1502-ll(a)(2)  through  (8)  for  such 
ftasket.  The  group  computes  its 
(onsolidated  U.S.-source  taxable  income 
I  ir  loss  under  similar  principles. 

(2)  Netting  CSLLs.  CSUs.  and 

t  onsolidated  U.S.  source  taxable 
J  ncome  or  loss.  The  group  applies 


section  904(f)(5)  to  determine  the  extent 
to  which  a  CSLL  for  a  basket  reduces 
CSLI  for  another  basket  or  consoUdated 
U.S.-source  taxable  income. 

(3)  CSLL  and  COFL  accounts.  To  the 
extent  provided  in  section  904(f),  the 
amount  by  which  a  CSLL  for  a  basket 
(the  loss  basket)  reduces  CSLI  for 
another  basket  (the  income  basket)  shall 
result  in  the  creation  of  (or  addition  to) 
a  CSLL  account  for  the  loss  basket  with 
respect  to  the  income  basket.  Likewise, 
the  amoimt  by  which  a  CSLL  for  a  loss 
basket  reduces  consolidated  U.S.-source 
income  will  create  (or  add  to)  a 
consolidated  overall  foreign  loss 
account  (a  COFL  account). 

(4)  Recapture  of  COFL  and  CSLL 
accounts.  In  the  case  of  a  COFL  accoimt 
for  a  loss  basket,  section  904(0(1)  and 
(3)  recharacterizes  some  or  all  of  the 
foreign-soiu"ce  income  in  the  loss  basket 
as  U.S.-source  income.  In  the  case  of  a 
CSLL  accoimt  for  a  loss  basket  with 
respect  to  an  income  basket,  section 
904(f)(5)(C)  and  (F)  recharacterizes  some 
or  all  of  the  foreign-source  income  in 
the  loss  basket  as  foreign-source  income 
in  the  income  basket.  The  COFL  accoimt 
or  CSLL  account  is  reduced  to  the  extent 
amounts  are  recharacterized  with 
respect  to  such  accoimt. 

(5)  Intercompany  transactions — (i) 
Nonapplication  of  section  904(f) 
disposition  rules.  Neither  section 
904(f)(3)  (in  the  case  of  a  COFL  account) 
nor  (5)(F)  (in  the  case  of  a  CSLL 
account)  applies  at  the  time  of  a 
disposition  that  is  an  intercompany 
transaction  to  which  §  1.1502-13 
applies.  Instead,  section  904(f)(3)  and 
(S)(F)  applies  only  at  such  time  and  only 
to  the  extent  that  the  group  is  required 
under  §  1.1502-13  (without  regard  to 
section  904(f)(3)  and  (5)(F))  to  take  into 
account  any  intercompany  items 
resulting  fi-om  the  disposition,  based  on 
the  COFL  or  CSLL  account  existing  at 
the  end  of  the  consolidated  return  year 
during  which  the  group  takes  the 
intercompany  items  into  accoimt. 

(ii)  Example.  Paragraph  (b)(5)(i)  of 
this  section  is  illustrated  by  the 
following  examples.  The  identity  of  the 
parties  and  the  basic  assumptions  set 
forth  in  §  1.1502-13(c)(7)(i)  apply  to  the 
examples.  Except  as  otherwise  stated, 
assume  further  that  the  consolidated 
group  recognizes  no  foreign-source 
income  other  than  as  a  result  of  the 
transactions  described.  The  examples 
are  as  follows: 

Example  1.  (i)  On  June  10,  Year  1,  S 
transfers  nondepreciable  property  with  a 
basis  of  SlOO  and  a  fair  market  value  of  $250 
to  B  in  a  transaction  to  which  section  351 
applies.  The  property  was  predominantly 
used  without  the  United  States  in  a  trade  or 
business,  within  the  meaning  of  section 


904(f)(3).  B  continues  to  use  the  property 
witiiout  the  United  States.  The  group  has  a 
COFL  account  in  the  relevant  loss  basket  of 
S120  as  of  December  31,  Year  1. 

(ii)  Because  the  contribution  from  S  to  B 
is  an  intercompany  transaction,  section 
904(f)(3)  does  not  apply  to  result  in  any  gain 
recognition  in  Year  1.  See  paragraph  (b)(5){i) 
of  this  section. 

(iii)  On  January  10,  Year  4,  B  ceases  to  be 
a  member  of  the  group.  Because  S  did  not 
recognize  gain  in  Year  1  under  section  351, 
no  gain  is  taken  into  account  in  Year  4  under 
§  1.1502-13(d).  Thus,  no  portion  of  the 
group's  COFL  account  is  recaptured  in  Year 
4.  For  rules  requiring  apportionment  of  a 
portion  of  the  COFL  account  to  B,  see 
paragraph  (c)(2)  of  this  section. 

Example  2.{i)  The  facts  are  the  same  as  in 
paragraph  (i)  of  Example  1.  On  January  10, 
Year  4,  B  sells  the  property  to  X  for  $300.  As 
of  December  31,  Year  4,  the  group's  CXDFL 
account  is  $40.  (The  COFL  account  was 
reduced  between  Year  1  and  Year  4  due  to 
unrelated  foreign-source  income  taken  into 
account  by  the  group.) 

(ii)  B  takes  into  account  gain  of  $200  in 
Year  4.  The  $40  COFL  account  in  Year  4 
recharacterizes  $40  of  the  gain  as  U.S.  source. 
See  section  904(f)(3). 

Example  3.  (i)  On  June  10,  Year  1,  S  sells 
nondepreciable  property  with  a  basis  of  $100 
and  a  Cair  market  value  of  $250  to  B  for  $250 
cash.  The  property  was  predominantly  used 
without  the  United  States  in  a  trade  or 
business,  within  the  meaning  of  section 
904(f)(3).  The  group  has  a  COFL  account  in 
the  relevant  loss  basket  of  $120  as  of 
December  31,  Year  1.  B  predominately  uses 
the  property  in  a  trade  or  business  without 
the  United  States. 

(ii)  Because  the  sale  is  an  intercompany 
transaction,  section  904(f)(3)  does  not  require 
the  group  to  take  into  account  any  gain  in 
Year  1.  Thus,  under  paragraph  (b)(5)(i)  of  this 
section,  the  COFL  account  is  not  reduced  in 
Year  1. 

(iii)  On  January  10,  Year  4,  B  sells  the 
property  to  X  for  $300.  As  of  December  31, 
Year  4,  the  group's  COFL  account  is  $60. 
(The  COFL  account  was  reduced  between 
Year  1  and  Year  4  due  to  unrelated  foreign- 
source  income  taken  into  account  by  the 
group.) 

(iv)  In  Year  4,  S's  $150  intercompany  gain 
and  B's  $50  corresponding  gain  are  taken  into 
account  to  produce  the  same  effect  on 
consolidated  taxable  income  as  if  S  and  B 
were  divisions  of  a  single  corporation.  See 
§  1.1502-13(c).  All  of  B's  $50  corresponding 
gain  is  recharacterized  under  section 
904(f)(3).  If  S  and  B  were  divisions  of  a  single 
corporation  and  the  intercompany  sale  were 
a  transfer  between  the  divisions,  B  would 
succeed  to  S's  $100  basis  in  the  property  and 
would  have  $200  of  gain  ($60  of  which 
would  be  recharacterized  under  section 
904(f)(3)),  instead  of  a  $50  gain. 
Consequently,  S's  $150  intercompany  gain 
and  B's  $50  corresponding  gain  are  taken  into 
account,  and  $10  of  S's  gain  is 
recharacterized  under  section  904(f)(3)  as 
U.S.  source  to  reflect  the  $10  difference 
between  B's  $50  recharacterized  gain  and  the 
$60  recomputed  gain  that  wo-jld  have  been 
recharacterized. 
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(c)  Becoming  or  ceasing  to  be  a 
member  of  a  group — (1)  Adding 
separate  accounts  on  becoming  a 
member.  At  the  time  that  a  corporation 
becomes  a  member  of  a  group  (a  new 
member),  the  group  adds  to  the  baltmce 
of  its  COFL  or  CSLL  account  the  balance 
of  the  new  member's  corresponding 
OFL  account  or  SLL  account.  A  new 
member's  OFL  account  corresponds  to  a 
COFL  account  if  the  account  is  for  the 
same  loss  basket.  A  new  member's  SLL 
account  corresponds  to  a  CSLL  account 
if  the  account  is  for  the  same  loss  basket 
and  with  respect  to  the  same  income 
basket.  If  the  group  does  not  have  a 
COFL  or  CSLL  account  corresponding  to 
the  new  member's  account,  it  creates  a 
COFL  or  CSLL  account  with  a  balance 
equal  to  the  balance  of  the  member's 
accoimt. 

(2)  Apportionment  of  consolidated  account 
to  departing  member — (i)  In  general.  A  group 
apportions  to  a  member  that  ceases  to  be  a 
member  (a  dep>arting  member)  a  portion  of 
each  COFL  and  CSLL  account  as  of  the  end 
of  the  year  during  which  the  member  ceases 
to  be  a  memlier  and  after  the  group  makes  the 
additions  or  reductions  to  such  account 
required  imder  paragraphs  (b)(3),  (b)(4)  and 
(c)(1)  of  this  section  (other  than  an  addition 
under  paragraph  (cKl)  of  this  section 
attributable  to  a  member  becoming  a  member 
after  the  departing  member  ceases  to  be  a 
member).  The  group  computes  such  portion 
under  paragraph  (c](2](ii)  of  this  section,  as 
limited  by  paragraph  (c)(2)(iii)  of  this  section. 
The  departing  member  carries  such  portion 
to  its  first  separate  return  year  after  it  ceases 
to  be  a  member.  Also,  the  group  reduces  each 
account  by  such  portion  and  carries  such 
reduced  amount  to  its  first  consolidated 
return  year  beginning  after  the  year  in  which 
the  member  ceases  to  be  a  member.  If  two  or 
more  meml)ers  cease  to  be  members  in  the 
same  year,  the  group  computes  the  portion 
allocable  to  each  such  member  (and  reduces 
its  accounts  by  such  portion)  in  the  order  that 
the  members  cease  to  be  members. 

(ii)  Departing  member's  portion  of 
group's  account.  A  departing  member's 
portion  of  a  group's  COFL  or  CSLL 
account  for  a  loss  basket  is  computed 
based  upon  the  member's  share  of  the 
group's  assets  that  generate  income 
subject  to  recapture  at  the  time  that  the 
member  ceases  to  be  a  member.  Under 
the  characterization  principles  of 
§§  1.861-9T(g)(3)  and  1.861-12T,  the 
group  identifies  the  assets  of  the 
departing  member  and  the  remaining 
members  that  generate  foreign-source 
income  (foreign  assets)  in  each  basket. 
The  assets  are  characterized  based  upon 
the  income  that  the  assets  are 
reasonably  expected  to  generate  after  the 
member  ceases  to  be  a  member.  The 
member's  portion  of  a  group's  COFL  or 
CSLL  account  for  a  loss  basket  is  the 
group's  COFL  or  CSLL  account, 
respectively,  multiplied  by  a  fraction, 


the  numerator  of  which  is  the  value  of 
the  member's  foreign  assets  for  the  loss 
basket  and  the  denominator  of  which  is 
the  value  of  the  foreign  assets  of  the 
group  (including  the  departing  member) 
for  the  loss  basket.  The  value  of  the 
foreign  assets  is  determined  under  the 
asset  valuation  rules  of  §  1.861-9T(g)(l) 
and  (2)  using  either  tax  book  value  or 
fair  market  value  under  the  method 
chosen  by  the  group  for  purposes  of 
interest  apportionment  as  provided  in 
§  1.861-9T(g)(l){ii).  For  purposes  of  this 
paragraph  (c)(2)(ii),  §1.861-9T(g)(2)(iv) 
(assets  in  intercompany  transactions) 
shall  apply,  but  §  1.861-9T(g)(2)(iii) 
(adjustments  for  directly  allocated 
interest)  shall  not  apply.  If  the  group 
uses  the  tax  book  value  method,  the 
member's  portions  of  COFL  and  CSLL 
accounts  are  limited  by  paragraph 
(c)(2)(iii)  of  this  section.  The  assets 
should  be  valued  at  the  time  the 
member  ceases  to  be  a  member,  but 
values  on  other  dates  may  be  used 
unless  this  creates  substantial 
distortions.  For  example,  if  a  member 
ceases  to  be  a  member  in  the  middle  of 
the  group's  consolidated  return  year,  an 
average  of  the  values  of  assets  at  the 
beginning  and  end  of  the  year  (as 
provided  in  §  1.861-9T(g)(2))  may  be 
used  or,  if  a  member  ceases  to  be  a 
member  in  the  early  part  of  the  group's 
consolidated  return  year,  values  at  the 
beginning  of  the  year  may  be  used, 
unless  this  creates  substantial 
distortions. 

(iii)  Limitation  on  member's  portion 
for  groups  using  tax  book  value  method. 
If  a  group  uses  the  tax  book  value 
method  of  valuing  assets  for  purposes  of 
paragraph  (c)(2)(ii)  of  this  section  and 
the  aggregate  of  a  member's  portions  of 
COFL  and  CSLL  accounts  for  a  loss 
basket  (with  respect  to  one  or  more 
income  baskets)  determined  under 
paragraph  (c)(2)(ii)  of  this  section 
exceeds  150  percent  of  the  actual  fair 
market  value  of  the  member's  foreign 
assets  in  the  loss  basket,  the  member's 
portion  of  the  COFL  or  CSLL  accounts 
for  the  loss  basket  shall  be  reduced 
(proportionately,  in  the  case  of  multiple 
accounts)  by  such  excess.  This  rule  does 
not  apply  if  the  departing  member  and 
all  other  members  that  cease  to  be 
members  as  part  of  the  same  transaction 
own  all  (or  substantially  all)  the  foreign 
assets  in  the  loss  basket. 

(iv)  Determination  of  values  of  foreign 
assets  binding  on  departing  member. 
The  group's  determination  of  the  value 
of  the  member's  and  the  group's  foreign 
assets  for  a  loss  basket  is  binding  on  the 
member,  unless  the  District  Director 
concludes  that  the  determination  is  not 
appropriate.  The  common  parent  of  the 
group  must  attach  a  statement  to  the 


return  for  the  taxable  year  that  the 
departing  member  ceases  to  be  a 
member  of  the  group  that  sets  forth  the 
name  and  taxpayer  identification 
number  of  the  departing  member,  the 
amount  of  each  COFL  or  CSLL  for  each 
loss  basket  that  is  apportioned  to  the 
departing  member  under  this  paragraph 
(c)(2),  the  method  used  to  determine  ihe 
value  of  the  member's  and  the  group's 
foreign  assets  in  each  such  loss  basket, 
and  the  value  of  the  member's  and  the 
group's  foreign  assets  in  each  such  loss 
basket.  The  common  parent  must  also 
furnish  a  copy  of  the  statement  to  the 
departing  member. 

(v)  Anti-abuse  rule.  If  a  corporation 
becomes  a  member  and  ceases  to  be  a 
member,  and  a  principal  purpose  of  the 
corporation  becoming  and  ceasing  to  be 
a  member  is  to  transfer  the  corporation's 
OFL  account  or  SLL  accoimt  to  the 
group  or  to  transfer  the  group's  COFL  or 
CSLL  account  to  the  corporation, 
appropriate  adjustments  will  be  made  to 
eliminate  the  benefit  of  such  a  transfer 
of  accounts.  Similarly,  if  any  member 
acquires  assets  or  disposes  of  assets 
(including  a  transfer  of  assets  between 
members  of  the  group  and  the  departing 
member)  with  a  principal  purpose  of 
affecting  the  apportionment  of  accoimts 
under  paragraph  (c)(2)(i)  of  this  section, 
appropriate  adjustments  will  be  made  to 
eliminate  the  benefit  of  such  acquisition 
or  disposition. 

(vi)  Examples.  The  following 
examples  illustrate  this  paragraph  (c): 

Example  1.  (i)  On  November  6,  Year  1,  S, 
a  member  of  the  P  group,  a  consolidated 
group  with  a  calendar  consolidated  return 
year,  ceases  to  be  a  member  of  the  group.  On 
December  31,  Year  1,  the  P  group  has  a  $40 
COFL  account  for  the  general  limitation 
basket,  a  $20  CSLL  account  for  the  general 
limitation  basket  (i.e.,  the  loss  basket)  with 
respect  to  the  passive  basket  (i.e.,  the  income 
basket),  and  a  SIC  CSLL  account  for  the 
shipping  income  basket  (i.e.,  the  loss  basket) 
with  respect  to  the  passive  basket,  (i.e.,  the 
income  basket).  No  member  of  the  group  has 
foreign-source  income  or  loss  in  Year  1.  The 
group  apportions  its  interest  expense 
according  to  the  tax  book  value  method. 

(ii)  On  Novemlier  6,  Year  1,  the  group 
identifies  S's  assets  and  its  own  assets 
(including  S's  assets)  expected  to  produce 
foreign  general  limitation  income.  Use  of 
end-of-the-year  values  will  not  create 
substantial  distortions  in  determining  the 
relative  values  of  S's  and  the  group's  relevant 
assets  on  November  6,  Year  1.  The  group 
determines  that  S's  relevant  assets  have  a  tax 
book  value  of  $2,000  and  a  fair  market  value 
of  52,200.  Also,  the  group's  relevant  assets 
(including  S's  assets)  have  a  tax  book  value 
of  $8,000.  Or  November  6,  Year  1,  S  has  no 
assets  expected  to  produce  foreign  shipping 
income. 

(iii)  Under  paragraph  (c)(2)(ii)  of  this 
section,  S  takes  a  $10  COFL  account  for  the 
general  limitation  basket  ($40  x  $2000/$8000) 
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3  nd  a  S5  CSLL  account  for  the  general 
1  mitation  basket  with  respect  to  the  passive 
3Jasket  (S20  x  $2000/$8000).  S  does  not  take 
ly  portion  of  the  shipping  income  basket 
LL  account.  The  limitation  described  in 
igraph  (c)(2)(iii]  of  this  section  does  not 
apply  because  the  aggregate  of  the  COFL  and 
C^LL  accounts  for  the  general  limitation 
iasket  that  are  apportioned  to  S  ($15)  is  less 
t:  lan  150  percent  of  the  actual  fair  market 

V  alue  of  S's  general  limitation  foreign  assets 
|2,200  X  150%). 

Example  2.  (i)  Assume  the  same  facts  as  in 
ample  1,  except  that  the  fair  market  value 
S's  general  limitation  foreign  assets  is  $4 

I  of  November  6,  Year  1. 
(ii)  Under  paragraph  (c)(2)(iii)  of  this 
ction,  S's  COFL  and  CSLL  accounts  for  the 
neral  limitation  basket  must  be  reduced  by 
I,  which  is  the  excess  of  SI  5  (the  aggregate 
nount  of  the  accounts  apportioned  under 
:]iaragraph  (c)(2)(ii)  of  this  section)  over  $6 
pO  percent  of  the  $4  actual  fair  market 

V  alue  of  S's  general  limitation  foreign  assets), 
thus  takes  a  $4  COFL  account  for  the 


general  limitation  basket  ($10 — ($9  x  $10/ 
$15))  and  a  $2  CSLL  account  for  the  general 
limitation  basket  with  respect  to  the  passive 
basket  ($5— ($9  x  $5/$l  5)). 

(d)  Predecessor  and  successor.  A 
reference  to  a  member  includes,  as  the 
context  may  require,  a  reference  to  a 
predecessor  or  successor  of  the  member. 
See  §  1.1502-l(f). 

(e)  Effective  dates.  This  section 
applies  to  consolidated  return  years  for 
which  the  due  date  of  the  income  tax 
return  (without  extensions)  is  after  the 
date  final  regulations  are  published  in 
the  Federal  Register.  However, 
paragraph  (b)(5)  of  this  section 
(intercompany  transactions)  is  not 
applicable  for  intercompany 
transactions  that  occiu  before  January 
28, 1999.  A  group  applies  the  principles 
of  §  1.1502-9A(e)  to  a  disposition  which 
is  an  intercompany  transaction  to  which 


§  1.1502-13  applies  and  that  occurs 
before  January  28,  1999.  Also,  paragraph 
(c)(2)  of  this  section  (apportionment  of 
consolidated  account  to  departing 
member)  is  not  applicable  for  members 
ceasing  to  be  members  of  a  group  before 
January  28, 1999.  A  group  applies  the 
principles  of  §  1.1 502-9 A  (radier  than 
paragraph  (c)(2)  of  this  section)  to 
determine  the  amount  of  a  consolidated 
account  that  is  apportioned  to  a  member 
that  ceases  to  be  a  member  of  the  group 
before  January  28,  1999  (and  reduces  its 
consolidated  account  by  such 
apportioned  amount)  before  applying 
paragraph  (c)(2)  of  this  section  to 
members  that  cease  to  be  members  on  or 
after  January  28, 1999. 
Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
[FR  Doc.  98-33703  Filed  12-28-98;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Summer  Food  Service  Program  for 
Children 

Program  Reimbursement  for  1999 

AGENCY:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Notice. 

SUMMARY:  This  notice  infoims  the  public 
of  the  annual  adjustments  to  the 
reimbursement  rates  for  meals  served  in 
the  Summer  Food  Service  Program  for 
Children  (SFSP).  These  adjustments 
reflect  changes  in  the  Consumer  Price 
Index  and  are  required  by  the  statute 
governing  the  Program.  In  addition, 
further  adjustments  are  made  to  these 
rates  to  reflect  the  higher  costs  of 
providing  meals  in  the  States  of  Alaska 
and  Hawaii,  as  authorized  by  the 
William  F.  GoodUng  Child  Nutrition 
Reauthorization  Act  of  1998. 
EFFECTIVE  DATE:  January  1, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melissa  A.  Rothstein,  Section  Chief. 
Summer  Food  Service  Program  and 
Child  and  Adah  Care  Food  Program, 
Child  Nutrition  Division.  Food  and 
Nutrition  Service.  U.S.  Department  of 
Agriculture.  3101  Park  Center  Drive, 
Room  1007.  Alexandria.  Virginia  22302, 
(703) 305-2620. 

SUPPI.EMENTARY  INFORMATION:  This 
program  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.559  and  is  subject  to  the  provisions 
of  Executive  Order  12372  which 
requires  intergovernmental  consultation 
writh  State  and  local  officials  (7  CFR  Part 
3015,  Subpart  V.  and  final  rule  related 
notice  pubUshed  at  48  FR  29114.  Jtme 
24, 1983). 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3518],  no  new  recordkeeping  or 
reporting  requirements  have  been 
included  that  are  subject  to  approval 


from  the  Office  of  Management  and 
Budget. 

This  notice  is  not  a  rule  as  defined  by 
the  Regulatory  FlexibiUty  Act  (5  U.S.C. 
601-612)  and  thus  is  exempt  from  the 
provisions  of  that  Act.  Additionally,  this 
notice  has  been  determined  to  be 
exempt  bom  review  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12866. 

Defiiiitions 

The  terms  used  in  this  Notice  shall 
have  the  meaning  ascribed  to  them  in 
the  regulations  governing  the  Summer 
Food  Service  Program  for  Children  (7 
CFR  Part  225). 

Background 

In  accordance  with  section  13  of  the 
National  School  Lunch  Act  (NSLA)(42 
U.S.C.  1761)  and  the  regulations 
governing  the  SFSP  (7  CFR  Part  225), 
notice  is  hereby  given  of  adjustments  in 
Program  payments  for  meals  served  to 
children  participating  in  the  SFSP  in 
1999.  Adjustments  are  based  on  changes 
in  the  food  away  from  home  series  of 
the  Consumer  Price  Index  (CPI)  for  All 
Urban  Consumers  for  the  period 
November  1997  through  November 
1998. 

Section  104(a)  of  the  William  F. 
Goodling  Child  Nutrition 
Reauthorization  Act  of  1998  (Pub.  L. 
105-336)  amended  section  12(f)  of  the 
NSLA  (42  U.S.C.  1760(f))  to  allow 
adjustments  to  SFSP  reimbursement 
rates  to  reflect  the  higher  cost  of 
providing  meals  in  the  SFSP  in  Alaska 
and  Hawaii.  Therefore,  this  notice 
contains  adjusted  rates  for  Alaska  and 
Hawaii.  This  change  was  made  in  an 
effort  to  be  consistent  with  other  Child 
Nutrition  Programs,  such  as  the 
National  School  Lunch  Program  and  the 
School  Breakfast  Program,  which 
already  have  the  authority  to  provide 
higher  reimbursement  rates  for 
programs  in  Alaska  and  Hawaii. 

The  new  1999  reimbursement  rates  in 
dollars  are  as  follows: 

Maximum  Per  Meal  Reimbursement 
Rates  for  All  States  (Not  Including 
Alaska  and  Hawaii) 

Operating  Costs 

Breakfast— $1.22 
Lunch  or  Supper — $2.13 
Supplement — $0.49 


Administrative  Costs 

a.  For  meals  served  at  rural  or  self- 

preparation  sites: 
Breakfast— $0.1200 
Lunch  or  Supper — $0.2225 
Supplement — $0.0600 

b.  For  meals  served  at  other  types  of 

sites: 
Breakfast— $0.0950 
Lunch  or  Supper — $0.1850 
Supplement — $0.04  7  5 

The  new  payment  rates  for  Alaska  are 
as  follows: 

Maximum  Per  Meal  Reimbursement 
Rates  for  Alaska 

Operating  Costs 

Breakfast— $1.98 
Lunch  or  Supper — ^$3.45 
Supplement— $0.80 

Administrative  Costs 

a.  For  meals  served  at  rural  or  self- 

preparation  sites: 
Breakfast— $0.1950 
Lunch  or  Supper — $0.3600 
Supplement— -$0.0975 

b.  For  meals  served  at  other  types  of 

sites: 
Breakfast— $0.1550 
Lunch  or  Supper — $0.3000 
Supplement— -$0.0775 
The  new  payment  rates  for  Hawaii  are 
as  follows: 

Maximum  Per  Meal  Reimbursement 
Rates  for  Hawaii 

Operating  Costs 

Breakfast— $1.43 
Limch  or  Supper — $2.49 
Supplement— -$0.58 

Administrative  Costs 

a.  For  meals  served  at  rtiral  or  self- 

preparation  sites: 
Breakfast— $0.1425 
Limch  or  Supper — $0.2600 
Supplement— -$0 .  0700 

b.  For  meals  served  at  other  types  of 

sites: 

Breakfast-^0.1125 

Lunch  or  Supper — $0.2150 

Supplement — $0.0550 

The  total  amoimt  of  payments  to  State 
agencies  for  disbursement  to  Program 
sponsors  will  be  based  upon  these 
Program  reimbursement  rates  and  the 
niunber  of  meals  of  each  type  served. 
The  above  reimbursement  rates,  for  both 
operating  and  administrative 
reimbursement  rates,  represent  a  2.52 
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::ent  increase  during  1998  (from 
5l3.6  in  November  1997  to  162.6  in 
Jcivember  1998)  in  the  food  away  from 
home  series  of  the  Consumer  Price 
Index  for  All  Urban  Consumers, 
published  by  the  Bureau  of  Labor 
Siitistics  of  the  Department  of  Labor. 

;ie  Department  would  like  to  point  out 
tliit  the  SFSP  administrative 
rannbursement  rates  continue  to  be 
adjusted  up  or  down  to  the  nearest 
qtiarter-cent,  as  has  previously  been  the 
case.  Additionally,  operating 
«  ^mbursement  rates  have  been  rounded 
dfc](wn  to  the  nearest  whole  cent,  as 
required  by  Section  11(a)(3)(B)  of  the 
NSLA  (42  U.S.C.  1759(a)(3)(B)). 

Authority:  Sees.  9, 13  and  14,  National 
School  Lunch  Act,  as  amended  (42  U.S.C. 
l/ia,  1761,  and  1762a). 

Dated:  December  22, 1998. 
Stt^uel  Chambers,  Jr., 
A :  ministrator. 
IF  F ;  Doc.  98-34409  Filed  12-28-98;  8:45  am) 

n  .  JNG  CODE  3410-3(M> 


0 1  PARTMENT  OF  AGRICULTURE 

R  L  ral  Utilities  Service 

Municipal  Interest  Rates  for  the  First 
Quarter  of  1999;  Correction 


NCY:  Rural  Utilities  Service.  USDA. 
ION:  Notice;  correction. 


i 


SUMMARY:  On  December  17,  1998,  the 
Rural  Utilities  Service  published  a 
np^ce  announcing  the  interest  rates  for 
advances  on  municipal  rate  loans.  The 
ihtjerest  rate  table  was  incorrect. 
Therefore,  in  notice  document  98- 
33^33,  beginning  on  page  69611  in  the 
isHue  of  Thursday,  December  17, 1998, 
nuke  the  following  correction: 

On  page  69611,  and  continuing  to 
p»ge  69612,  the  first  column  of  the 
table,  "Interest  rate  term  ends  in  (year)," 
sl|i>uld  begin  with  "2020  or  later"  with 
e^Ch  calendar  year  to  follow  in 
descending  order,  ending  with  the  year 
2000.  The  corrected  table  is  as  follows: 


1 1  Brest  rate  term  ends  in  (year) 


2020  or  later 

9 

8 


2019 


2( 
2( 
2( 
2( 


2(  7 
2016 

2dl4 
2(13 
2(  2 
2(    1 

2dio 

2(M9 
2((6 


RUS  rate 

(0.000 

percent) 


5.000 
5.000 
4.875 
4.875 
4.875 
4.750 
4.750 
4.625 
4.500 
4.500 
4.375 
4.250 
4.250 


Interest  rate  temi  ends  in  (year) 

RUS  rate 

(0.000 

percent) 

2007 

4  125 

2006  

4  000 

2005 

4  000 

2004  

3  875 

2003 

3  750 

2002  ...„ 

2001 

3.500 
3  250 

2000  

3  125 

Christopher  A.  McLean, 

Acting  Administrator,  Rural  Utilities  Service. 
|FR  Doc.  98-34290  Filed  12-28-98;  8:45  am] 
BILUNQ  CODE  341I>t1S-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Sensors  and  Instrumentation 
Technical  Advisory  Committee;  Notice 
of  Partially  Closed  Meeting 

The  Sensors  and  Instrumentation 
Technical  Advisory  Committee  wall 
meet  on  January  12, 1999,  9:00  a.m.,  in 
the  Herbert  C.  Hoover  Building,  Room 
3884, 14th  Street  between  Constitution 
and  Pennsylvania  Avenues,  N.W., 
Washington,  D.C.  The  Committee 
advises  the  Office  of  the  Assistant 
Secretary  for  Export  Administration  on 
technical  questions  that  affect  the  level 
of  export  controls  applicable  to  sensors 
and  instrumentation  equipment  and 
technology. 

Agenda 

General  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Update  on  Wassenaar  Arrangement 
list  review. 

3.  Update  on  India/Pakistan 
regulations. 

4.  Discussion  on  pending  encryption 
regulations. 

5.  Presentation  of  papers  or  comments 
by  the  public. 

Excutive  Session 

6.  Discussion  of  matters  properly 
classified  under  Executive  Order  12958, 
dealing  with  the  U.S.  export  control 
program  and  strategic  criteria  related 
thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available. 
Reservations  are  not  required.  To  the 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  The  public  may  submit 
written  statements  at  any  time  before  or 
after  the  meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  the  Committee  members, 


the  Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  prior  to  the  meeting  date  to 
the  following  address:  Ms.  Lee  Ann 
Carpenter,  Advisory  Committees  MS: 
3886C,  Bureau  of  Export 
Administration,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Counsel,  formally 
determined  on  December  3, 1997, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  of  the 
Committee  and  of  any  Subcon^mittees 
thereof,  dealing  with  the  classified 
materials  listed  in  5  U.S.C,  552b(c)(l) 
shall  be  exempt  from  the  provisions 
relating  to  public  meetings  found  in 
section  10(a)(1)  and  10(a)(3),  of  the 
Federal  Advisory  Committee  Act.  The 
remaining  series  of  meetings  or  portions 
thereof  will  be  open  to  the  public. 

A  copy  of  the  Notice  of  Determination  to 
close  meetings  or  portions  of  meetings  of  the 
Committee  is  available  for  public  inspection 
and  copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  6020,  U.S. 
Department  of  Commerce,  Washington,  D.C 
20230.  For  further  information  contact  Lee 
Ann  Carpenter  on  (202)  482-2583. 

Dated:  December  22, 1998. 
Lee  Ann  Carpenter, 
Committee  Liaison  Officer. 
IFR  Doc.  98-34343  Filed  12-28-98;  8:45  am) 

BILUNQ  CODE  3S1»-43-M 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  58-08] 

Foreign-Trade  Zone  22 — Chicago, 
Illinois;  Expansion  of  Manufacturing 
Authority— Subzone  22F;  Abbott 
Laboratories,  Inc.,  Facilities 
(Pharmaceuticals)  Chicago,  IL 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Illinois  International  Port 
District,  grantee  of  FTZ  22,  requesting 
authority  on  behalf  of  the  Abbott 
Laboratories,  Inc.  (Abbott),  to  expand 
the  scope  of  manufacturing  authority 
under  zone  procedures  at  the  Abbott 
faciUties  in  the  Chicago,  Illinois,  area.  It 
was  formally  filed  on  December  17. 
1998. 

Subzone  22F  was  approved  by  the 
Board  in  1992  at  four  sites  (791  acres) 
of  the  Abbott  manufacturing  and 
research  complex  in  North  Chicago,  and 
adjacent  Lake  County,  Illinois:  Site  1  (75 
buildings/2.4  million  sq.  ft.  on  140 
acres) — North  Chicago  man'.ifacturing, 
administrative,  and  laboratory  facilities. 
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14th  Street  and  Sheridan  Road,  North 
Chicago;  Site  2  (28  buildings/3.6  million 
sq.  ft.  on  480  acres) — Abbott  Park 
manufacturing,  administrative  and 
laboratory  faciUties,  One  Abbott  Park 
Road,  Lake  County;  Site  3  (129  acres) — 
Jennett  site,  undeveloped  tract  with 
urban  zoning,  Atkinson  Road,  Lake 
County;  and  Site  4  (4  buildings/36g,000 
sq.  ft.  on  42  acres) — Skokie  site, 
manufacturing,  administrative,  research 
facilities,  22nd  Street,  North  Chicago. 
Authority  was  granted  for  the 
manufacture  of  three  products  indicated 
in  its  original  application: 
clarythromycin,  temafloxin, 
timethoxybenzene  (Board  Order  Gil,  57 
FR  61045, 12/23/92). 

Abbott  is  now  proposing  to  expand 
the  scope  of  authority  for  manufacturing 
activity  conducted  under  FTZ 
procedures  at  Subzone  22F  to  include  a 
wider  range  of  pharmaceuticals  and 
their  intermediates,  medicaments  and 
laboratory  and  medical  instruments  and 
appUances.  The  facility  (with  some 
10,000  employees)  produces  finished 
pharmaceutical  products,  primarily 
anti-infectives,  cardiovascular  agents, 
anti-AIDS  treatments,  and  anti-cancer 
agents,  as  well  as  laboratory  and 
medical  appliances  and  devices.  At  the 
outset,  the  company  is  expecting  to 
manufacture  the  following  under  zone 
procedures:  aminosyn,  an  intravenous 
nutritional  (HTSUS  3004.90.1000); 
valproic  acid,  an  anti-epileptic  agent 
(HTSUS  2915.90.1400);  clarithromycin, 
an  anti-infective  (HTSUS  3003.90.0000); 
and,  ABT378,  an  anti-AIDS  protease 
inhibitor  (HTSUS  3004.90.9010). 
Foreign-sourced  materials  for  these 
products  include  L-threonine  (HTSUS 
2922.50.5000).  L-lysine  (HTSUS 
2922.41.0090),  L-tryptophan  (HTSUS 
2933.90.7900),  diethyl  dipropyl 
malonate  (HTSUS  2917.19.7050), 
hydroxylamine  (HTSUS  2825.10.000). 
2, 6-dimethyl-henoxy acetic  acid  (HTSUS 
2918.90.4300),  wing  A  acid  (HTSUS 
2933.59.7000),  and  wing  B  acid  (HTSUS 
2933.59.9500),  and  will  accoimt  for.  on 
average,  16  percent  of  material  value. 

The  company  may  also  piurchase  from 
abroad  ingredients  and  materials  in  the 
following  general  categories:  gimis, 
starches,  waxes,  vegetable  extracts, 
mineral  oils,  sugars,  empty  capsules, 
protein  concentrates,  prepared  animal 
feed,  mineral  products,  inorganic  adds, 
chlorides,  chlorates,  sulfites,  sulfates, 
phosphates,  cyanides,  silicates, 
radioactive  chemicals,  rare-earth  metal 
compounds,  hydroxides,  hydrazine  and 
hydroxylamine,  chlorides,  phosphates, 
carbonates,  hydrocarbons,  alcohols, 
phenols,  ethers,  epoxides,  acetals, 
aldehydes,  ketone  function  compounds, 
mono-  and  polycarboxylic  acids. 


phosphoric  esters,  amine-, 
carboxymide-,  nitrile-  and  oxygen- 
function  compounds,  heterocycUc 
compounds,  sulfonamides,  insecticides, 
rodenticides,  fungicides  and  herbicides, 
fertilizers,  vitamins,  hormones, 
antibiotics,  gelatins,  enzymes, 
pharmaceutical  glaze,  essential  oils, 
albumins,  gelatins,  activated  carbon, 
residual  lyes,  acrylic  polymers,  color 
lakes,  soaps  and  detergents,  various 
packaging  and  printing  materials, 
medicaments,  pharmaceutical  products, 
and  instruments  and  appliances  used  in 
medical  sciences. 

FTZ  procedures  would  exempt  Abbott 
from  Customs  duty  payments  on  the 
foreign  components  used  in  export 
activity  (currently  some  10%  of 
shipments).  On  its  domestic  sales,  the 
company  would  be  able  to  elect  the  duty 
rate  that  applies  to  finished  products 
(duty-fi«e)  for  the  foreign  components 
noted  above  (duty  rates  ranging  &t>m 
duty-fr«e  to  16.3%,  with  most  between 
3.7%  and  12.3%+2.2c/kg.).  The 
application  indicates  that  the  savings 
from  FTZ  procedures  will  help  improve 
Abbott's  international  competitiveness. 
Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  March  1, 1999.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  March  16. 1999). 
A  copy  of  the  application  will  be 
available  for  public  inspection  at  the 
following  locations: 
U.S.  Department  of  Conmierce.  Export 
Assistance  Center,  55  West  Monroe 
Street,  Chicago,  Illinois  60603 
Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  Room 
3716,  U.S.  Department  of  Commerce, 
14th  Street  &  Pennsylvania  Avenue. 
NW,  Washington,  DC  20230. 

Dated:  December  17. 1998. 
Dennis  Pucdnelli. 
Acting  Executive  Secretary. 
[FR  Doc.  98-34470  Filed  12-28-98;  8:45  amj 

BILUNQ  CODE  3S10-0S-P 

DEPARTMEMT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  121698q 

Marine  Mammals;  File  No.  369-1440 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 


Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  application  for 

amendment. 

SUMMARY:  Notice  is  hereby  given  that  Dr. 
Bruce  R.  Mate,  Oregon  State  University, 
has  requested  an  amendment  to 
scientific  research  Permit  No.  369-1440. 
DATES:  Written  or  telefaxed  comments 
must  be  received  on  or  before  January 
28, 1999. 

ADDRESSES:  The  amendment  request 
and  related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  (See  SUPPLEMENTARY 
INFORMATION). 

Written  comments  or  requests  for  a 
public  hearing  on  this  request  should  be 
submitted  to  the  Chief,  Permits  and 
Dociimentation  Division,  F/PRl.  Office 
of  Protected  Resources.  NMFS.  1315 
East-West  Highway.  Room  13130,  Silver 
Spring,  MD  20910.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  this 
particular  amendment  request  would  be 
appropriate. 

Comments  may  also  be  submitted  by 
facsimile  at  (301)  713-0376,  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  other  electronic  media. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Johnson  or  Sara  Shapiro  301/713- 
2289. 

SUPPLEMENTARY  INFORMATION:  The 
subject  amendment  to  Permit  No.  369- 
1440  issued  on  September  18. 1998  (63 
FR  52686)  is  requested  imder  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.),  the  Regulations 
Governing  the  Taldng  and  hnporting  of  ' 
Marine  Mammals  (50  CFR  part  216).  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531  et  se9.).and 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildUfe  (50  CFR  222.23). 

Permit  No.  369-1440  authorizes  the 
permit  holder  to:  (1)  approach  to  tag/ 
biopsy  sample,  photograph  and  evaluate 
tag  attachment  on  seven  species  of  large 
whales;  and  (2)  to  opportunistically 
photograph  an  unlimited  number  of 
cetaceans  and  pinnipeds.  In  the  original 
application,  the  permit  holder 
inadvertently  omitted  requesting 
authorization  to:  conduct  tagging/biopsy 
sampling  in  international  waters  and  to 
import/export  samples  for  genetic 
analysis. 

In  compliance  with  the  National 
Environmental  PoUcy  Act  of  1969  (42 
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J.S.C.  4321  et  seq.),  an  environmental 
assessment  was  prepared  on  the  original 
application.  The  environmental 
assessment  is  available  upon  request. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
^IMFS  is  forwarding  copies  of  this 
ipplication  to  the  Marine  Mammal 
!k>mmission  and  its  Committee  of 
Scientific  Advisors. 

Documents  may  be  reviewed  in  the 
bllowing  locations: 

Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway.  Room  13705, 
Silver  Spring,  MD  20910  (301/713- 
2289); 

Regional  Administrator,  Alaska 
ion,  NMFS,  P.O.  Box  21668,  Juneau, 
99802-1668  (907/586-7221); 

Regional  Administrator,  Northeast 
on,  NMFS,  One  Blackbiun  Drive, 

loucester,  MA  01930,  (978/281-9250); 

Regional  Administrator,  Northwest 
on,  NMFS,  7600  Sand  Point  Way, 
,  BIN  C15700,  Bldg.  1,  Seattle,  WA, 
8115-0070  (206/526-6150); 

Regional  Administrator,  Southeast 

on,  NMFS,  9721  Executive  Center 
ve  North,  St.  Petersburg,  FL  33702- 
2432  (813/570-5312);  and 

Regional  Administrator,  Southwest 
legion,  NMFS,  501  West  Ocean  Blvd., 
Suite  4200,  Long  Beach,  CA  90802-4213 
562/980-4001). 

Dated:  December  21, 1996. 
Inn  D.  Terbush, 

3iie/,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
\tarine  Fisheries  Service. 
PR  Doc.  98-34449  Filed  12-28-98;  8:45  am] 
HUMO  CODE  3S10-2a-F 


>EPARTMENT  OF  COMMERCE 

>atont  and  Trademark  Office 
Pocket  No.  981214306-8306-01] 
UN  0661-AB02 

>fflcial  Inaignia  of  Native  American 
ribes;  Statutorily  Required  Study 

AGENCY:  Patent  and  Trademark  Office. 

[lommerce. 

ICnON:  Request  for  comments. 


MimMARY:  On  October  30, 1998, 
'resident  Clinton  signed  PubUc  Law 
[05-330.  This  law  requires  that  the 
'atent  and  Trademark  Office  (PTO) 
study  a  variety  of  issues  siurounding 
rademark  protection  for  the  official 
nsignia  of  federally  and/or  state 
ecognized  Native  American  tribes.  The 
lew  law  requires  that  the  Commissioner 
)f  Patents  and  Trademarks 
Commissioner)  complete  the  study  and 


submit  a  report,  including  the  findings 
and  conclusions,  to  the  chairmen  of  the 
Committee  on  the  judiciary  of  the 
Senate  and  the  Committee  on  the 
Judiciary  of  the  House  of 
Representatives,  not  later  than 
September  30, 1999.  This  notice 
requests  input  that  will  help  the  PTO 
make  an  initial  determination  of  how 
best  to  conduct  the  study,  where  public 
hearings  should  be  held,  and  who 
should  be  consulted  during  the  study 
process. 

DATES:  To  ensure  consideration, 
comments  must  be  received  no  later 
than  February  12, 1999. 
ADDRESSES:  Comments  must  be 
submitted  to:  Eleanor  K.  Meltzer, 
Attorney-Advisor,  Office  of  Legislative 
and  International  Affairs;  U.S.  Patent 
and  Trademark  Office;  2121  Crystal 
Drive,  Suite  902;  Arlington,  VA  22202. 
Comments  may  also  be  submitted  by  e- 
mail  to: 

NAFedRegNotice®USPTO.GOV. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Eleanor  K.  Meltzer;  Telephone:  703- 
306-2960;  E-mail: 
eleanor.meltzeruspto.gov;  facsimile 
transmission:  703-305-8885.  P.L.  105- 
330  may  be  viewed  via  the  Library  of 
Congress  website  at:  thomas.Ioc.gov 
SUPPLEMENTARY  INFORMATION:  Members 
of  Congress  have  received  complaints 
regarding  the  lack  of  adequate 
protection  for  the  official  insignia  of 
Native  American  tribes.  Title  III  of  P.L. 
105-330  requires  the  PTO  to  study  how 
such  official  insignia  may  better  be 
protected  imder  trademark  law.  As  an 
initial  step  to  completing  the  mandated 
study,  through  this  Notice  the  PTO 
would  like  comments  on:  (1)  how  best 
to  conduct  the  study;  (2)  where  public 
hearings  should  be  held;  and  (3)  who 
should  be  consulted  during  the  study 
process. 

Issues  to  lie  Addressed  by  the  Study 

The  final  study  must  address  a  variety 
of  issues,  including  the  impact  of  any 
changes  on  the  international  legal 
obligations  of  the  United  States,  the 
definition  of  "official  insignia"  of  a 
federally  and/or  state  recognized  Native 
American  tribe,  and  the  administrative 
feasibility,  including  the  cost,  of 
changing  current  law  or  policy  in  light 
of  any  recommendations,  to  help  in 
answering  items  1-3  above,  the 
following  issues  are  raised.  They  are 
provided  for  informational  purposes 
only.  Another  Federal  Register  notice 
will  be  pubUshed  in  1999  specifically 
requesting  answers  to  the  following 
questions. 

•  Defnition  of  "Official  Insignia"— 
How  should  the  PTO  define  "official 


insignia"  of  a  federally  or  state 
recognized  Native  American  tribe? 

•  Establishing  and  Maintaining  a  List 
of  Official  Insignia — How  should  the 
PTO  establish  a  Ust  of  the  official 
insignia  of  federally  and/or  state 
recognized  Native  American  tribes? 
How  should  the  PTO  maintain  such  a 
list? 

•  Impact  of  Changes  in  Current  Law 
or  Policy — How  would  any  change  in 
law  or  policy  with  respect  to  prohibiting 
the  Federal  registration  of  trademarks 
identical  to  the  official  insignia  of  native 
American  tribes,  or  of  prohibiting  any 
new  use  of  the  official  insignia  of  native 
American  tribes,  affect  Native  American 
tribes?  How  would  such  changes  affect 
trademark  owners?  How  would  such 
changes  affect  the  Patent  and  Trademark 
Office?  How  would  such  changes  affect 
any  other  interested  party?  What  impact 
would  any  such  changes  have  on  the 
international  legal  obligations  of  the 
United  States? 

•  Impact  of  Prohibition  on  Federal 
Registration  &■  New  Uses  of  Official 
Insignia — How  would  prohibiting 
Federal  registration  of  trademarks 
identical  to  the  official  insignia  of 
Native  American  tribes  affect  any/all  of 
the  above-mentioned  entities?  How 
would  prohibiting  any  new  use  of  the 
official  insignia  of  Native  American 
tribes  affect  any/all  of  the  above- 
mentioned  entities?  What  effect  would 
such  prohibitions  have  on  the 
international  legal  obligations  of  the 
United  States?  What  defenses,  including 
fair  use,  might  be  raised  against  any 
claims  of  infringement? 

•  Administrative  Feasibility— VJh&t  is 
the  administrative  feasibility,  including 
the  cost,  of  changing  the  current  law  or 
poUcy,  to  prohibit  the  registration? 
What  is  the  administrative  feasibility, 
including  the  cost,  of  prohibiting  any 
new  uses  of  the  official  insignia  of  state 
or  federally  recognized  Native  American 
tribes?  What  is  the  administrative 
feasibility,  including  the  cost,  of 
otherwise  providing  additional 
protection  to  the  official  insignia  of 
federally  and  state  recognized  Native 
American  tribes? 

•  Timing  of  Changes  in  Protection — 
Should  changes  in  the  scope  of 
protection  for  official  tribal  insignia  be 
offered  prospectively?  Retrospectively? 
What  is  the  impact  of  such  protection? 

•  Statutory  Requirements — What 
statutory  changes  would  be  necessary  in 
order  to  provide  such  protection? 

•  Other  Relevant  Factors — What  other 
factors,  not  mentioned  -above,  are 
relevant  to  this  issue? 
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Request  for  Public  Comment 

The  Commissioner  has  identified  the 
following  topics  for  which  public 
comment  is  currently  requested: 

1.  Best  Method  of  Obtaining  Public 
Conunents 

What  is  the  best  way  to  obtain  public 
conunents?  Should  the  PTO  conduct 
public  hearings  in  order  to  obtain 
comments? 

2.  Site  of  Public  Hearings 

If  public  hearing  are  desirable,  where 
shoiild  these  hearings  be  conducted?  If 
suggesting  sites  for  public  hearings, 
please  explain  the  benefits,  particularly 
in  terms  of  reaching  a  relevant  audience. 

3.  Persons/Organizations  to  Consult 

Who  should  be  consulted  in  order  to 
effectively  study  the  impact  of  changes 
in  trademark  protection  for  the  official 
insignia  of  Native  American  tribes? 
Why? 

Persons  interested  in  commenting  on 
the  issues  outlined  above,  or  any  other 
topics  related  to  the  official  insignia  of 
native  American  tribes,  should  submit 
their  comments  in  writing  to  the  above 
address.  It  is  emphasized  that,  right 
now,  the  PTO  is  only  requesting 
comments  on  Questions  1,2,  and  3 
above.  All  comments  received  in 
response  to  this  notice  will  become  part 
of  the  public  record  and  will  be 
available  for  inspection  and  copying  at 
Suite  902Q,  Crystal  Park  2,  2121  Crystal 
Drive,  Arlington,  Virginia. . 

Dated:  December  22, 1998. 

Q.  Todd  Dickiiison, 

Deputy  Assistant  Secretary  of  Commerce  and 
Deputy  Commissioner  of  Patents  and 
Trademarks. 

[FR  Doc.  98-34349  Filed  12-28-98;  8:45  am] 

mXMQ  CODE  3510-1*-M 


COMMnTEEFORTHE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Establishment  of  Import  Limits  for 
Certain  Cotton  Textilo  Products 
Produced  or  Manufactured  in 
Cambodia 

December  22, 1998. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits. 

EFFECTIVE  DATE:  December  30, 1998. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Janet  Heinzen,  International  Trade 


Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715.  For 
information  on  categories  on  which 
consultations  have  been  requested,  call 
(202)  482-3740. 

SUPPLEMENTARY  INFORMATION: 

Autliority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

A  notice  published  in  the  Federal 
Register  on  November  4, 1998  (63  FR 
59548)  annoimces  that  if  no  solution  is 
agreed  upon  in  consultations  between 
the  Governments  of  the  United  States 
and  Cambodia  on  Categories  338/339 
and  345  the  Committee  for  the 
Implementation  of  Textile  Agreements 
may  establish  a  limit  for  the  twelve- 
month period  beginning  on  October  28, 

1998  and  extending  through  October  27, 

1999  at  a  level  of  not  less  than  1,745,634 
dozen  for  Categories  338/339  and  at  a 
level  of  not  less  than  53,001  dozen  for 
Category  345. 

Inasmuch  as  no  agreement  was 
reached  during  consultations  on  a 
mutually  satisfactory  solution,  the 
United  States  Government  has  decided 
to  control  imports  in  Categories  338/339 
and  345  for  the  period  October  28, 1998 
through  October  27, 1999,  as  authorized 
by  Section  204  of  the  Agricultimd  Act 
of  1956,  as  amended  (7  U.S.C.  1854). 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Categories  338/339  and  345.  Should 
such  a  solution  be  reached  in 
consultations  with  the  Government  of 
Cambodia,  further  notice  will  be 
published  in  the  Federal  Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057, 
published  on  December  17, 1997). 
Information  regarding  the  1999 
Correlation  will  be  published  in  the 
Federal  Register  at  a  later  date. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Conunittee  for  the  Implementation  of  Textile 
Agreements 

December  22, 1998. 

Commissioner  of  Customs, 


Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  and  Executive 
Order  11651  of  March  3, 1972,  as  amended, 
you  are  directed  to  prohibit,  effective  on 
December  30, 1998,  entry  into  the  United 
States  for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Cambodia  and 
exported  during  the  twelve-month  period 
beginning  on  October  28, 1998  and  extending 
through  October  27, 1999,  in  excess  of  the 
following  levels  of  restraint: 


Category 

Twe^e-fnonthKmit^ 

338/339 

345 

1.745,634  (loren. 
53,001  dozen. 

^  These  limits  have  not  been  adjusted  to  ac- 
count lor  any  imports  exported  after  Octot>er 
27,  1998. 

Textile  products  in  Categories  338/339  and 
345  which  have  been  exported  to  the  United 
States  prior  to  October  28, 1998  shall  not  be 
subject  to  this  directive. 

Textile  products  in  Categories  338/339  and 
345  which  have  been  released  from  the 
custody  of  the  U.S.  Customs  Service  under 
the  provisions  of  19  U.S.C  1448(b)  or 
1484(al(l)  prior  to  the  effective  date  of  this 
directive  shall  not  be  denied  entry  under  this 
directive. 

Charges  to  these  categories  based  on 
exports  between  October  28, 1998  and  the 
effective  date  of  this  directive  will  be 
provided  to  Customs  when  infonnation 
regarding  these  entries  becomes  available. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consimiption 
to  include  entry  for  consumption  into  the 
Conunonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 

Troy  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  98-34388  Filed  12-28-98;  8:45  am] 
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Committee  FOR  THE 

MPLEMENTATION  OF  TEXTILE 
^.QREEMENTS 

( Consolidation  and  Amendment  of 
i  Ixport  Visa  Requirements  to  Include 
tfie  Electronic  Visa  Information  System 
r  Certain  Cotton,  Wool,  Man-Made 
iber,  Sillc  Blend  and  Ottier  Vegetable 
iber  Textiles  and  Textile  Products 
luced  or  Manufactured  In  Hong 
ong 

)inber21, 1998. 
agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
flCTTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  consoliddting 
and  amending  visa  requirements. 


SFFECnVE  DATE:  January  1, 1999. 
POR  FURTHER  INFORMATION  CONTACT:  Lori 
E.  Mennitt,  International  Trade 
$pecialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-3400. 

IJPPLEMENTARY  INFORMATION: 
Authority:  Section  204  of  the  Agricultural 
ct  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
lended. 

In  exchange  of  notes  dated  December 
5. 1998.  the  Governments  of  the  United 
States  and  the  Hong  Kong  Special 
Administrative  Region  of  the  People's 
Republic  of  China  (HKSAR)  agreed  to 
amend  the  existing  visa  arrangement  for 
itton,  wool,  man-made  fiber,  silk  blend 
,d  other  vegetable  fiber  textiles  and 
ixtile  products  in  Categories  200-239, 
00-369,  400-469,  600-670.  800-899, 
|>roduced  or  manufactured  in  Hong 
kong  and  exported  on  and  after  January 
i,  1999.  The  amended  arrangement 
consolidates  existing  provisions  and 
new  provisions  for  tibe  Electronic  Visa 
biformation  System  (ELVIS).  The 
Governments  of  the  United  States  and 
ihe  HKSAR  will  implement  a  6-month 
test  phase  in  which,  in  addition  to  the 
ELVIS  requirements,  shipment^  will 
rantinue  to  be  accompanied  by  a  visa. 
There  will  be  a  grace  period  beginning 
m  January  1. 1999  and  extending 
ugh  January  14, 1999  during  which 
pments  accompanied  by  an  original 
bng  Kong  visa  will  be  permitted  entry 
^ither  with  or  without  an  ELVIS 
transmission.  Beginning  on  January  15, 
1999,  textile  products  must  be 
Accompanied  by  an  ELVIS  transmission 
I  ind  an  original  Hong  Kong  visa. 

Effective  on  January  1, 1999  neither  a 
'  isa  nor  an  ELVIS  transmission  will  be 
1  equired  for  products  integrated  in  the 
I  econd  stage  of  the  integration  of 
I  extiles  and  clothing  into  GATT  1994 


from  WTO  member  countries  (see  63  FR 
53881,  pubUshed  on  October  7, 1998).  A 
visa  will  continue  to  be  required  for 
non-integrated  products. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057, 
pubUshed  on  December  17, 1997). 
Information  regarding  the  1999 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date.  Also  see 
58  FR  2400.  pubUshed  on  January  19, 
1983;  and  51  FR  27235.  pubUshed  on 
July  30, 1986. 

Interested  persons  are  advised  to  take 
all  necessary  steps  to  ensure  that  textile 
products  entered  into  the  United  States 
for  consumption,  or  withdrawn  from 
warehouse  for  consiunption,  will  meet 
the  visa  requirements  set  forth  in  the 
letter  pubUshed  below  to  the 
Commissioner  of  Customs. 
Troy  H.  Crifab. 

Chainnan,  Committee  for  the  Implementation 
of  Textile  Agnements. 

Committee  for  the  Implementatioii  of  Textile 
AgreementB 

December  21, 1998. 
Conmiissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  January  14, 1983,  as 
amended,  by  the  Chainnan,  Committee  for 
the  Implementation  of  Textile  Agreements, 
that  directed  you  to  prohibit  entry  of  certain 
cotton,  wool,  man-made  fiber,  silk  blend  and 
other  vegetable  fiber  textiles  and  textile 
products,  produced  or  manufactured  in  Hong 
Kong  for  which  the  Government  of  the  Hong 
Kong  Special  Administrative  Region  of  the 
People's  Republic  of  China  (HKSAR)  has  not 
issued  an  appropriate  export  visa. 

Under  the  terms  of  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854);  and  pursuant  to  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing 
and  the  Export  Visa  Arrangement,  effected  by 
exchange  of  notes  dated  December  15  1998, 
between  the  Governments  of  the  United 
States  and  the  HKSAR;  and  in  accordance 
with  the  provisions  of  Executive  Order  11651 
of  March  3, 1972,  as  amended,  you  are 
directed  to  prohibit,  effective  on  January  1, 
1999,  entry  into  the  Customs  territory  of  the 
United  States  (i.e.,  the  50  states,  the  District 
of  Columbia  and  the  Commonwealth  of 
Puerto  Rico)  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textiles  and  textile 
products  in  Categories  200-239,  300-369, 
400-469,  600-670,  800-899,  including  part 
categories  and  meiged  categories,  produced 
or  manufactured  in  Hong  Kong  and  exported 
on  and  after  January  1, 1999  for  which  the 
Govenunent  of  the  HKSAR  has  not  issued  an 


appropriate  export  visa  and  Electronic  Vise 
Information  System  (ELVIS)  transmission 
fully  described  below.  Should  additional 
categories,  part-categories  or  merged 
categories  become  subject  to  import  quotas, 
-the  entire  category(s).  pari-categoryfs)  or 
merged  category(s)  shall  be  included  in  the 
coverage  of  this  arrangement.  There  will  be 
a  grace  period  beginning  on  January  1, 1999 
and  extending  through  January  14. 1999 
during  which  shipments  accompanied  by  an 
original  Hong  Kong  visa  will  be  permitted 
entry  either  with  or  without  an  ELVIS 
transmission.  Beginning  on  January  15,  1999, 
textile  products  must  be  accompanied  by  an 
ELVIS  transmission  and  an  original  Hong 
Kong  visa. 

A  visa  must  accompany  each  shipment  of 
the  aforementioned  textile  products.  A 
circular  stamped  marking  in  blue  ink  wiU 
appear  on  the  front  of  the  original  export 
license.  The  original  visa  shall  not  be 
stamped  on  duplicate  copies  of  the  export 
license.  The  original  export  license  with  the 
original  visa  stamp  will  be  required  to  enter 
the  shipment  into  the  United  States. 
Duplicates  of  the  export  license  and/or  visa 
may  not  be  used  for  this  purpose. 

Each  visa  stamp  shall  include  the 
following  information: 

1.  The  visa  number.  The  visa  number  shall 
be  in  the  standard  nine  digit  letter  format, 
beginning  with  one  numeric  digit  for  the  last 
digit  of  the  year  of  export,  followed  by  the 
two  character  alpha  axle  specified  by  the 
International  Organization  for 
Standardization  (ISO)  (the  code  for  the 
HKSAR  is  "HK"),  and  a  six  digit  numerical 
serial  number  identifying  the  shipment;  e.g.. 
9HK123456. 

2.  The  date  of  issuance.  The  date  of 
issuance  shall  be  the  day,  month  and  year  on 
which  the  visa  was  issued. 

3.  The  original  signature  of  the  issuing 
official  authorized  by  the  Government  of  the 
HKSAR. 

4.  The  correct  category(8),  part  category(s), 
mei^ged  category(s),  quantity(s)  and  unit(s)  of 
quantity  of  the  shipment  in  the  unit(s]  of 
quantity  provided  for  in  the  1992-1995 
bilateral  agreement  and  notified  to  the 
Textiles  Monitoring  Body  and  listed  in 
Aimex  A  to  the  Export  Visa  Arrangement 
shall  be  reported  in  the  spaces  provided 
within  the  visa  stamp  (e.g.,  "Cat.  340-510 
DOZ"). 

Quantities  must  be  stated  in  whole 
numbers.  Decimals  or  fractions  will  not  be 
accepted. 

U.S.  Customs  shall  not  permit  entry  if  the 
shipment  does  not  have  a  visa,  or  if  the  visa 
number,  date  of  issuance,  signature,  category, 
quantity  or  units  of  quantity  are  missing, 
incorrect,  illegible,  or  have  been  crossed  out 
or  altered  in  any  way.  If  the  quantity 
indicated  on  the  visa  is  less  than  that  of  the 
shipment,  entry  shall  not  be  permitted.  If  the 
quantity  indicated  on  the  visa  is  more  than 
that  of  the  shipment,  entry  shall  be  permitted 
and  only  the  amount  entered  shall  be  charged 
to  any  applicable  quota. 

If  the  visa  is  not  acceptable  then  a  new 
correct  visa  must  be  obtained  from  the 
Government  of  the  HKSAR  or  a  visa  waiver 
may  be  issued  by  the  U.S.  Department  of 
Commerce  at  the  request  of  the  Hong  Kong 
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Economic  and  Trade  Office  in  Washington, 
DC,  for  the  Government  of  the  HKSAR  and 
presented  to  the  U.S.  Customs  Service  before 
any  portion  of  the  shipment  will  be  released. 
The  waiver,  if  used,  only  waives  the 
requirement  to  present  a  visa  with  the 
shipment.  It  does  not  waive  any  quota 
requirement.  Visa  waivers  will  only  be  issued 
for  classification  purposes  or  for  one-time 
special  purpose  shipments  that  are  not  part 
of  an  ongoing  commercial  enterprise. 

If  the  visaed  exfiort  license  is  deficient,  the 
U.S.  Customs  Service  will  not  return  the 
original  document  after  entry,  but  will 
provide  the  importer  a  certified  copy  of  that 
visaed  export  license  for  use  in  obtaining  a 
new  correct  visaed  exp>ort  license  or  a  visa 
waiver. 

ELVIS  Requirements: 

A.  Each  ELVIS  message  will  include  the 
following  information: 

i.  The  visa  number  as  defined  above. 

ii.  The  date  of  issuance.  The  date  of 
issuance  shall  be  the  day,  month  and  year  on 
which  the  visa  was  issued. 

iii.  The  correct  category(s],  part  category(s), 
merged  category(s),  quantity(s)  and  unit(s]  of 
quantity  of  the  shipment  in  the  unit(s]  of 
quantity  provided  for  in  the  1992-1995 
bilateral  agreement  and  notified  to  the 
Textiles  Monitoring  Body  and  listed  in 
Annex  A  to  the  Export  Visa  Arrangement. 

iv.  The  manufacturer  ID  number  (MID).  The 
MID  shall  begin  with  "HK,"  followed  by  the 
first  three  characters  from  each  of  the  first 
two  words  of  the  name  of  the  manufacturer, 
followed  by  the  largest  number  on  the 
address  line  up  to  die  first  four  digits, 
followed  by  three  letters  from  the  city  name. 

B.  Entry  of  a  shipment  shall  not  be 
permitted: 

L  if  an  ELVIS  transmission  has  not  been 
received  for  the  shipment  from  the  HKSAR; 

ii.  if  the  ELVIS  transmission  for  that 
shipment  is  missing  any  of  the  following: 

a.  visa  number 

b.  category,  part  category  or  merged 
category 

c.  quantity 

d.  imit  of  measure 

e.  date  of  issuance 

t  manufacturer  ID  nimiber, 
iii.  if  the  ELVIS  transmission  for  the 
shipment  does  not  match  the  information 
supplied  by  the  importer  with  regard  to  any 
of  the  following: 

a.  visa  numbw 

b.  category,  part  category  or  merged 
category 

c.  tmit  of  measure; 

iv.  if  the  quantity  being  entned  is  greater 
than  the  quantity  transmitted; 

V.  if  the  visa  number  has  previously  been 
used,  except  in  the  case  of  a  split  shipment, 
or  canceled,  except  when  an  entry  has 
already  been  made  using  the  visa  number. 

C  A  new,  correct  ELVIS  transmission  from 
the  HKSAR  is  required  before  a  shipment 
that  has  been  denied  entry  for  one  of  the 
circumstances  described  above  will  be 
released. 

D.  Visa  waivers  will  only  be  considered  for 
one  time  special  purpose  shipments  that  are 
not  part  of  an  ongoing  commercial  enterprise 
and  for  legitimate  classification  purposes 

E.  Shipments  will  not  be  released  for 
twenty-four  hours  or  1  calendar  day  in  the 


event  of  a  system  failure.  If  system  failure 
exceeds  twenty-four  hours  or  1  calendar  day, 
for  the  remaining  period  of  the  system  failure 
the  U.S.  Customs  Service  will  release 
shipments  on  the  basis  of  the  paper  visaed 
document. 

F.  If  a  shipment  from  the  HKSAR  is 
allowed  entry  into  the  commerce  of  the 
United  States  with  an  incorrect  visa,  no  visa, 
an  incorrect  ELVIS  transmission,  or  no  ELVIS 
transmission,  and  redelivery  is  requested  but 
cannot  be  made,  and  after  the  Government  of 
the  HKSAR  does  not  issue  a  visa  or  ELVIS 
transmission  or  request  a  visa  waiver  (if 
applicable),  the  shipment  will  be  charged  to 
the  correct  category  limit  whether  or  not  a 
replacement  visa  or  waiver  is  provided  or  a 
new  ELVIS  message  is  transmitted. 

G.  The  U.S.  Customs  will  provide  the 
Government  of  the  HKSAR  with  an  electronic 
report  on  visa  utilization  which  is  accessible 
at  any  time.  This  report  will  contain: 

a.  visa  number 

b.  category  number 

c.  unit  of  measure 

d.  quantity  charged  to  quota 

e.  entry  number 

f.  entry  line  number 
Other  Provisions: 

With  the  exception  of  suits  of  wool,  man- 
made  fibers,  silk  blend  and/or  non-cotton 
vegetable  fibers,  all  textiles  and  textile 
products,  including  bona-fide  gifts  valued  at 
US$50  or  less,  imported  for  the  personal  use 
of  the  importer  and  not  for  resale,  regardless 
of  value,  and  properly  marlced  commercial 
sample  shipments  valued  at  US$800  or  less 
do  not  require  a  visa  or  ELVIS  transmission 
for  entry  and  shall  not  be  charged  to 
agreement  levels  if  applicable. 
Notwithstanding  the  foregoing,  personal 
shipments  of  suits  of  wool,  man-made  fibers, 
silk  blend  and/or  non-cotton  vegetable  fibers 
accompanying  the  traveler,  regardless  of 
value,  do  not  require  a  visa  or  ELVIS 
transmission  for  entry  and  shall  not  be 
charged  to  agreement  levels. 

E^ctive  on  January  1, 1999  neither  a  visa 
nor  an  ELVIS  transmission  will  be  required 
for  products  integrated  in  the  second  stage  of 
the  integration  of  textiles  and  clothing  into 
GATT  1994  from  WTO  member  countries 
(see  directive  dated  September  30, 1998)  A 
visa  will  continue  to  be  required  for  non- 
integrated  products. 

Any  shipment  which  is  not  accompanied 
by  a  valid  and  correct  visa  and  ELVIS 
transmission  in  accordance  with  the 
foregoing  provisions,  shall  be  denied  entry  by 
the  Government  of  the  United  States  unless 
the  Government  of  the  HKSAR  authorizes  the 
entry  and  any  charges  to  the  agreement 
levels. 

The  visa  stamp  remains  unchanged. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1).  This  letter  will  be  published 
in  the  Federal  Register. 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  98-34328  Filed  12-28-98;  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amendment  of  Coverage  of  Unit  of 
Quantity  Requirement  for  Textile  and 
Apparel  Products  Produced  or 
Manufactured  In  Various  Countries 

December  21, 1998. 

agency:  Conunittee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  amending 
coverage  of  the  requirement  that  visa 
quantities  be  in  whole  numbers  only. 

EFFECTIVE  date:  January  1, 1999. 

FOR  FURTHER  INFORMATION  CONTACT:  RosS 
C.  Arnold,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202) 482-4212. 

SUPPLEMENTARY  INFORMATKM: 

Authoritjr:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

As  Stated  in  the  notice  and  letter  to 
the  Commissioner  of  Customs  dated 
November  30, 1998,  published  in  the 
Federal  Register  on  December  4, 1998 
(see  63  FR  67053),  the  United  States 
Government  has  notified  all  covintries 
vidth  visa  arrangements  with  the  United 
States  of  the  requirement  to  issue  visas 
in  whole  numbers.  Efiisctive  on  January 
1, 1999,  the  following  countries  shall  be 
excluded  from  this  requirement:' 
Bangladesh,  Egypt,  Peru,  Trinidad  and 
Tobago,  and  Turkey.  For  these  five 
countries.  Customs  mil  not  deny  visas 
solely  because  they  have  decimals  or 
fractions.  However,  Customs  will 
continue  to  charge  in  whole  units  using 
standard  rounding  procedures. 

The  requirement  for  the  use  of  whole 
numbers  will  be  effective  only  for  goods 
exported  on  and  after  January  1, 1999. 
For  those  coimtries  in  which  the  visa 
arrangement  already  reqtiires  the  use  of 
whole  numbers,  this  requirement 
continues  to  apply. 

In  the  letter  published  below,  the 
Chairman  of  OTA  directs  the 
Commissioner  of  Customs  to  exclude 
the  aforementioned  countries  from  the 
requirement  that  the  quantity  stated  on 
the  visa  be  listed  in  whole  numbers 
only.  Also,  the  Commissioner  of 
Customs  is  directed  to  implement  the 
November  30, 1998  directive  for  textile 
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pi'(|)ducts  exported  on  and  after  January 

l.>999. 

T^^y  H.  Cribb. 

Q  i(jirman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

C«|imiittee  for  the  Implementation  of  Textile 
A^^eements 

Dii:ember21,1998. 

Commissioner  of  Customs, 

D^^rtment  of  the  Treasury,  Washington,  DC 

jj  20229. 

[Dear  Commissioner:  This  directive 
aihpnds,  but  does  not  cancel,  the  directive 
is^^ed  to  you  on  November  30, 1998,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive  directs 
yqi|  to  require  that  shipment  quantities  of 
textile  and  apparel  products  entered  into  the 
United  States  be  stated  on  the  visa  in  whole 
nvMnbers  only. 

Effective  on  January  1, 1999,  you  are 
directed  to  exclude  Bangladesh,  Egypt,  Peru, 
Trinidad  and  Tobago,  and  Turkey  from  this 
requirement.  For  these  five  countries. 
Customs  will  not  deny  visas  solely  because 
thieiy  have  decimals  or  fractions.  However, 
Customs  will  continue  to  charge  in  whole 
units,  using  standard  rounding  procedures. 

The  requirement  for  the  use  of  whole 
ni^bers  will  be  effective  only  for  goods 
exi^orted  on  and  after  January  1, 1999.  For 
thidse  countries  in  which  the  visa 
arrangement  already  requires  the  use  of 
whole  numbers,  this  requirement  continues 
tojipply. 

rrhe  Committee  for  the  Implementation  of 
T^itile  Agreements  has  determined  that 
thisse  actions  fall  within  the  foreign  affoirs 
exception  to  the  rulemaking  provisions  of  5 
Ui^.C  553(a)(1). 

Sincerely, 
TAJy  H.  Cribb, 

CDOirman,  Committee  for  the  Implementation 
of  Textile  Agreements, 
[m  Doc.  98-34328  Filed  12-28-98;  8:45  am) 

BIlUNG  CODE  3S10-OR-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AQREEMENTS 

Request  for  Public  Comments  on  a 
Request  that  the  United  States  Consult 
with  Mexico  and  Canada  Concerning 
Shbrt  Supply  of  a  Certain  Polyester 
Filament  Yam 

Df  Member  22, 1998. 
AeCNCY:  Committee  for  the 
Implementation  of  Textile  Agreements 

(crrA). 

ACTION:  Request  for  public  comments 
concerning  a  request  for  consultations 
oiia  certain  polyester  Hlament  yam. 

FOtI  FURTHER  INFORMATION  CONTACT:  Lori 
E.  Meimitt,  International  Trade 
Sp^ialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(2Q2)  482-3400. 


SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  purpose  of  this  notice  is  to  advise 
the  public  that  CITA  has  been 
petitioned  to  initiate  consultations  vtrith 
Mexico  and  Canada  under  Section  7(2] 
of  Annex  300-B  of  the  North  American 
Free  Trade  Agreement  (NAFTA)  for  the 
purpose  of  amending  the  NAFTA  rules 
of  origin  for  HTS  subheading  5806.32  to 
allow  the  use  of  a  certain  non-North 
American  70  denier  bright  polyester 
filament  yam  classified  in  HTS 
subheading  5402.43,  in  NAFTA 
originating  goods. 

There  will  be  a  30-day  comment 
period  beginning  on  December  29, 1998 
and  extending  through  January  28, 1999. 
Anyone  wishing  to  comment  or  provide 
data  or  information  regarding  domestic 
production  or  availability  of  this 
polyester  filament  yam  classified  in 
HTS  subheading  5402.43  is  invited  to 
submit  10  copies  of  such  comments  or 
information  to  Troy  H.  Cribb,  Chairman, 
Committee  for  the  Implementation  of 
Textile  Agreements,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
ATTN:  Helen  L.  LeGrande. 

Comments  or  information  submitted 
in  response  to  this  notice  will  be 
available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  room 
H3100,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC. 

The  solicitation  of  comments  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  fimction  of  the  United  States." 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057, 
published  on  December  17, 1997). 
Information  regarding  th"  1999 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  98-34887  Filed  12-28-98;  8:45  am] 

BILUNQ  COOE  3S1(M>R-F 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  11:30  a.m.,  Thursday. 

January  7, 1999. 

PLACE:  1155  21st  St..  N.W..  Washington, 

D.C.,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Catherine  D.  Dixon. 

Assistant  Secretary  of  the  Commission. 

IFR  Doc.  98-34490  Filed  12-23-98;  4:44  pmj 

NLUNG  COOE  tSSI-OI-M 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No.  9000-0041] 

Proposed  Collection;  Comment 
Request  Entitled  Technical  Proposal- 
Two-Step  Sealed  Bidding 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance. 

SUMMARY:  Under  ihe  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Technical  Proposal-Two- 
Step  Sealed  Bidding.  The  clearance 
currently  expires  on  April  30,1999. 

DATES:  Comments  may  be  submitted  on 
or  before  March  1. 1999. 
ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB.  Room  10102,  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Adrmnistration, 
FAR  Secretariat  (MVRS),  1800  F  Street. 
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NW.  Room  4035.  Washington.  DC 
20405.  Please  cite  OMB  Control  No. 
9000-0041,  Technical  Proposal-Two- 
Step  Sealed  Bidding,  in  all 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  £)eStefano,  Federal  Acquisition 
Policy  Division.  GSA  (202)  501-1758. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Two-step  sealed  bidding  is  a  method 
of  contracting  designed  to  obtain  the 
benefits  of  sealed  bidding  when 
adequate  specifications  are  not 
available.  An  obfective  is  to  permit  the 
development  of  a  sufficiently 
descriptive  and  not  imduly  restrictive 
statement  of  the  Government's 
requirements,  including  an  adequate 
technical  data  package,  so  that 
subsequent  acquisitions  maybe  made 
by  conventional  sealed  bidding.  This 
method  is  especially  useful  in 
acquisitions  requiring  technical 
proposals,  particularly  those  for 
complex  items.  It  is  conducted  in  two 
steps: 

(a)  Step  1  consists  of  the  request  for, 
submission,  evaluation,  and  (if 
necessary)  discussion  of  a  technical 
proposal.  No  pricing  is  involved.  The 
objective  is  to  determine  the 
acceptability  of  the  supplies  cr  services 
offered.  As  used  in  this  context,  the 
word  "technical"  has  a  broad 
connotation  and  includes,  among  other 
things,  the  engineering  approach, 
special  manufacturing  processes,  and 
special  testing  techniques.  It  is  the 
proper  step  for  clarification  of  questions 
relating  to  technical  requirements. 

(b)  Step  2  involves  the  submission  of 
sealed  price  bids  by  those  who 
submitted  acceptable  technical 
proposals  in  step  1. 

llie  requested  information  is  needed, 
in  the  absence  of  adequate 
specifications,  to  develop  a  sufficiently 
descriptive  and  not  unduly  restrictive 
statement  of  the  Government's 
requirements  and  to  determine  the 
acceptabiUty  of  proposals  received.  The 
contracting  officer  evaluates  the 
acceptabiUty  of  the  information 
received,  based  on  the  criteria  in  the 
request  for  proposals. 

B.  Annual  Rqiorting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  8  hours  per  response,  including 
the  time  for  reviewdng  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 


3,225;  responses  per  respondent.  1;  total 
annual  responses.  3,225;  preparation 
hours  per  response.  8;  and  total 
response  burden  houirs.  25,800. 
OBTAINING  COPIES  OF  PROPOSALS: 
Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4035. 1800  F  Street,  NW, 
Washington,  DC  20405,  telephone  (202) 
208-7312.  Please  cite  OMB  Control  No. 
9000-0041,  Technical  Proposal-Two- 
Step  Sealed  Bidding,  in  all 
correspondence. 

Dated:  December  22, 1998. 
Victoria  E.  Mo«, 

Acting  Director.  Federal  Acquisition  Policy 

Division. 

(PR  Doc.  98-34368  Filed  12-28-98;  8:45  am] 

BILUNO  CODE  aKO-44-U 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-OIOq 

Proposed  Collection;  Comment 
Request  Entitled  Elankniptcy 

agencies:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Bankruptcy,  llie  clearance 
currently  expires  on  April  30, 1999. 
DATES:  Comments  may  be  submitted  on 
or  before  March  1, 1999. 
ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration. 
FAR  Secretariat  (MVRS).  1800  F  Street. 
NW.  Room  4035.  Washington.  DC 
20405.  Please  cite  OMB  Control  No. 
9000-0108.  Bankruptcy,  in  all 
correspondence. 


FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Klein,  Federal  Acquisition  Policy 
Division,  GSA  (202)  501-3775. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Under  statute,  contractors  may  enter 
into  bankruptcy  which  may  have  a 
significant  impact  on  the  contractor's 
abiUty  to  perform  its  Government 
contract.  The  Government  often  does 
not  receive  adequate  and  timely  notice 
of  this  event.  The  clause  at  52.242-13 
requires  contractors  to  notify  the 
contracting  officer  within  five  days  after 
the  contractor  enters  into  bankruptcy. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  1  hour  per  response,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents. 
1,000-,  responses  per  respondent.  1;  total 
annual  responses.  1,000;  preparation 
houra  per  response.  1;  and  total 
response  burden  hours.  1,000. 

C  Annual  Recordkeeping  Burden 

The  annual  recordkeeping  burden  is 
estimated  as  follows:  Recordkeepers, 
1,000;  hours  per  recordkeeper.  .25;  and 
total  recordkeeping  burden  houra.  250. 

Obtaining  copies  of  proposals: 
Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration.  FAR  Secretariat 
(MVRS),  Room  4035, 1800  F  Street.  NW, 
Washington.  DC  20405.  telephone  (202) 
208-7312.  Please  cite  OMB  Control  No. 
9000-0108.  Bankruptcy,  in  all 
correspondence. 

Dated:  December  22, 1998. 

Victoria  E.  Mow, 

Acting  Director,  Federal  Acquisition  Policy 
Division. 

[PR  Doc.  98-34369  Filed  12-28-98;  8:45  am] 

BILUNQCODE  8820-34-^ 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Notice  of  Availability  of  the  Final 
Environmental  Impact  Statement  for 
Pilot  Testing  Neutralization/ 
Supercritical  Water  Oxidation  of  VX 
Agent  at  Newport  Chemical  Depot, 
Indiana 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice  of  availability. 
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summary:  This  announces  the 
aybilabiUty  of  the  Final  Environmental 
Impact  Statement  (FESS)  which  assesses 
thi ;  potential  environmental  impacts  of 

SI }  construction  and  operation  of  a 
iiility  to  pilot  test  the  chemical 
nJButralization  process  followed  by 
siipercritical  water  oxidation  (SCWO)  as 
a  potential  disposal  technology  for  bulk 
a^  mt  VX  stored  at  Newport  Chemical 
pot  (NECD). 

ES:  The  public  review  period  will 
30  days  following  the  publication  of 

3ie  Environmental  Protection  Agency's 
Otice  of  AvailabiUty  in  the  Federal 
Register. 

ApORESSES:  To  obtain  copies  of  the  FEIS 
contact  Ms.  Mona  Harney,  Nevtrport 
Qutreach  Office.  140  South  Main  Street. 
I^0wport,  hidiana  47966. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
CMherine  Herlinger  at  (800)  488-0648 
oH(410)  463-2583. 
SlJlPPLEMENTARY  INFORMATION:  The 
proposed  facility  will  be  used  to 
dielmonstrate.  as  part  of  a  research  and 
development  program,  the 
neutralization  process  followed  by 
SGWO  to  destroy  VX  agent  currently 
sii>red  in  containers  at  NECD. 

The  alternatives  considered  in  this 
FEIS  are  the  proposed  action  and  no 
action  (continued  storage  of  VX  in  ton 
containers).  Although  the  no  action 
alternative  is  not  viable  under  Pub.  L. 
9(Shl45.  it  was  analyzed  to  provide  a 
comparison  with  the  proposed  action.  In 
atldition,  the  no  action  alternative 
would  not  comply  with  Pub.  L.  102- 
4184.  which  specifies  that  the  Army  must 
consider  using  a  technological 
alternative  to  incineration. 

[The  FEIS  concludes  that  VX  stored  in 
b  lilk  containers  can  be  pilot  tested  at 
N$CD  using  the  neutralization  process, 
fallowed  by  SCWO.  in  a  safe  and 
eoyironmentally  acceptable  maimer.  At 
one  time,  the  option  of  sending  the 
mautrahzation  hydrolysate  to  an  off-site 
biotreatment  faciUty  was  imder 
consideration  by  the  Army.  However, 
t^hnical  and  programmatic  evaluations 
hfiive  concluded  that  off-site 
biotreatment  is  not  suitable  at  this  time. 
Therefore,  off-site  biotreatment  is  not 
addressed  further  in  this  EIS. 

A  Notice  of  Availability  was 
pmblished  on  Jvme  12. 1998  (63  FR 
3|2J207),  which  provided  notice  that  the 
Ehfift  EIS  was  available  for  comment. 
Gdmments  firom  the  DEIS  have  been 
considered  and  responses  are  included 
in  this  FEIS.  After  a  30-day  waiting 
period  the  Army  will  ptbLish  a  Record 
ofDecision. 

Copies  of  the  FEIS  may  also  be 
obtained  by  calling  the  Newport 
Outreach  Office  at  (765)  492-4445. 


Questions  may  be  forwarded  to  Office  of 
the  Program  Manager  for  Chemical 
Demilitarization,  ATTN:  SFAE-CD-P) 
(Ms.  Herlinger)  Building  E4585, 
Aberdeen  Proving  Ground,  Maryland 
21010-5401 ;  or  via-e-mail  at 
cherlin@cdra.apgea.army.mil. 

Dated:  December  22, 1998. 
Raymond  J.  Fatz, 

Deputy  Assistant  Secretary  of  the  Army. 
(Environment,  Safety  and  Occupational 
Health)  OASA(I.L6-E). 

[FR  Doc.  98-34111  Filed  12-28-98;  8:45  ami 
MLUNG  CODE  371»-0e-M 


DEPAFTTMENT  OF  DEFENSE 

Department  of  the  Army 

Advisory  Committee  Meeting  Notice 

AGENCY:  U.S.  Army  Training  and 
Doctrine  Command  (TRADOC). 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463), 
announcement  is  made  of  the  following 
meeting: 

Name  of  Committee:  Distance 
Learning/Training  Technology 
Subcommittee  of  the  Army  Education 
Advisory  Committee. 

Date:  20-22  January  1999. 

P7ace;  Fort  Sill,  Oklahoma. 

Time:  1400-1630  on  20  January  1999; 
0830-1630  on  21  January  1999;  and 
0830-1130  on  22  January  1999. 

Proposed  Agenda:  Review  and 
discussion  of  the  status  of  Army 
Distance  Learning. 

Purpose  of  the  ^4eeting:  The  members 
will  advise  the  Assistant  Deputy  Chief 
of  Staff  (ADCST),  HQ  Training  and 
Doctrine  Command  (TRADOC),  on 
matters  pertaining  to  education  and 
training  technologies  to  be  used  for 
Army  Distance  Learning  and  resident 
instruction. 

FOR  FURTHER  INFORMATION  CONTACT: 

All  communications  regarding  this 
subcommittee  should  be  addressed  to 
Mr.  Richard  Karpinski.  at  Commander, 
Headquarters  TRADOC,  ATTN:  ATTG- 
CF  (Mr.  Karpinski),  Fort  Monroe.  VA 
23651-5000;  telephone  number  (757) 
728-5531. 

SUPPLEMENTARY  INFORMATION:  Meeting  of 
the  advisory  committee  is  open  to  the 
pubUc.  Because  of  restricted  meeting 
space,  attendance  will  be  limited  to 
those  persons  who  have  notified  the 
Advisory  Committee  Management 
Office  in  writing  at  least  five  days  prior 
to  the  meeting  of  their  intention  to 
attend.  Contact  Mr.  Karpinski  (757) 


728-5531  for  meeting  agenda  and 
specific  locations. 

Any  member  of  the  public  may  file  a 
written  statement  with  the  committee 
before,  during,  or  after  the  meeting.  To 
the  extent  that  time  permits,  the 
committee  chairman  may  allow  pubUc 
presentations  or  oral  statements  at  the 
meeting. 
Mary  V.  Yonts, 

Alternate  Army  Federal  Register  Liaison 
Officer. 

[PR  Doc.  9»-34434  Filed  12-28-98;  8:45  am] 

BILUNOCOM  S710-08-M 


DEPARTMENT  OF  EDUCATION 
[CFDA  No.  84.120A] 

Minority  Science  and  Engineering 
Improvement  Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice  inviting  applications  for 
new  awards  for  fiscal  year  1999  under 
the  Minority  Science  and  Engineering 
Improvement  Program. 

Purpose  of  Program 

The  Minority  Science  and 
Engineering  Improvement  Program 
(MSEIP)  is  designed  to  effect  long-range 
improvement  in  science  education  at 
predominantly  minority  institutions  and 
to  increase  the  flow  of  underrepresented 
ethnic  minorities,  particularly  minority 
women,  into  scientific  careers. 

Eligibility  for  Grants 

With  the  October  7, 1998  enactment 
of  the  Higher  Education  Amendments  of 
1998,  Pub.  L.  105-244,  the  criteria  for 
eligibility  for  grants  under  MSEIP  were 
amended.  Congress  also  relocated 
MSEIP  fi-om  Tide  X  to  Tide  III  of  the 
Higher  Education  Act  of  1965  (HEA). 
Under  section  361  of  the  HEA,  as  now 
amended,  eUgibility  for  grants  is  now 
defined  as  follows: 

EligibiUty  to  receive  grants  under  this 
part  is  limited  to — 

(1)  Public  and  private  nonprofit 
institutions  of  higher  education  that: 

(A)  Award  baccalaureate  degrees;  and 

(B)  Are  minority  institutions; 

(2)  Public  or  private  nonprofit 
institutions  of  higher  education  that: 

(A)  Award  associate  degrees;  and 

(B)  Are  minority  institutions  that: 
(i)  Have  a  curriculum  that  includes 

science  or  engineering  subjects;  and 

(ii)  Enter  into  a  partnership  with 
public  or  private  nonprofit  institutions 
of  higher  education  that  award 
baccalaureate  degrees  in  science  and 
engineering; 

(3)  Nonprofit  science-orieated 
organizations,  professional  scientific 
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societies,  and  institutions  of  higher 
education  that  award  baccalaureate 
degrees,  that: 

(a)  Provide  a  needed  service  to  a 
group  of  minority  institutions;  or 

(Bj  Provide  in-service  training  for 
project  directors,  scientists,  and 
engineers  from  minority  institutions;  or 

(i)  Consortia  of  organizations,  that 
provide  needed  services  to  1  or  more 
minority  institutions,  the  membership 
of  which  may  include: 

(A)  Institutions  of  higher  education 
which  have  a  curriculum  in  science  and 
engineering; 

(B)  Institutions  of  higher  education 
that  have  a  graduate  or  professional 
program  in  science  or  engineering; 

(C)  Research  laboratories  of,  or  under 
contract  with,  the  Department  of  Energy; 

(D)  Private  organizations  that  have 
science  or  engineering  facilities;  or 

(E)  Quasi-governmental  entities  that 
have  a  significant  scientific  or 
engineering  mission. 

Section  365(4)  was  also  amended  to 
include  behavioral  sciences  in  the 
definition  of  science  programs  that  can 
be  supported. 

Deadline  for  Application  Transmittal: 
March  5, 1999. 

Applications  Available:  January  5, 
1999. 

Eligible  Applicants:  (a)  For 
institutional,  design,  and  special 
projects  described  in  34  CFR  637.14  (a), 
(b),  and  (c) — public  and  nonprofit 
private  minority  institutions  as  defined 
in  section  361  (1)  and  (2)  of  the  HEA. 

(b)  For  special  projects  described  in 
34  CFR  637.14  (b)  and  (c)— non-profit 
organizations,  institutions,  and 
consortia  as  defined  in  section  361  (3) 
and  (4)  of  the  HEA. 

(c)  For  cooperative  projects  described 
in  34  CFR  637.15— groups  of  nonprofit 
accredited  colleges  and  universities 
whose  primary  fiscal  agent  is  an  eligible 
minority  institution  as  defined  in  34 
CFR  637.4(b). 

Note:  A  minority  institution  is  defined  in 
34  CFR  637.4(b}  as  an  accredited  college  or 
university  whose  enrollment  of  a  single 
minority  group  or  combination  of  minority 
groups,  as  defined  in  34  CFR  637.4(b). 
exceeds  50  percent  of  the  total  enrollment. 

Estimated  Range  and  Average  Size  of 
Awards:  The  amounts  referenced  below 
are  advisory  and  represent  the 
Department's  best  estimates  at  this  time. 
The  average  size  of  an  award  is  the 
estimate  for  a  single-year  project  or  for 
the  first  budget  period  of  a  multi-year 
project. 

Institutional 

Estimated  Range  of  Awards: 
$100,000-$200.000. 

Estimated  Average  Size  of  Awards: 
$120,000. 


Estimated  Number  of  Awards:  22. 
Design 

Estimated  Range  of  Awards:  $15,000- 
$20,000. 

Estimated  Average  Size  of  Awards: 
$18,000. 

Estimated  Number  of  Awards:  4. 

Special 

Estimated  Range  of  Awards:  $20,000- 
$150,000. 

Estimated  Average  Size  of  Awards: 
$25,000. 

Estimated  Number  of  Awards:  11. 

Cooperative 

Estimated  Range  of  Awards:  $20,000- 
$500,000. 

Estimated  Average  Size  of  Awards: 
$280,000. 

Estimated  Number  of  Awards:  4. 

Applicable  Regulations 

Regulations  applicable  to  this 
program  are  (a)  The  Education 
Department  General  Administrative 
Regulations  (EDGAR)  in  34  CFR  parts 
74,  75,  77,  79,  83,  85,  and  86;  and  (b) 
The  regulations  in  34  CFR  part  637, 
except  for  34  CFR  637.2  which  has  been 
superseded  by  section  361  of  the  HEA, 
as  amended. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only. 

Project  Period:  Up  to  36  months. 

For  Application  or  Information 
Contact:  Mr.  Kenneth  Waters  or  Ms. 
Deborah  Newkirk,  Institutional 
Development  and  Undergraduate 
Service,  U.S.  Department  of  Education, 
600  Maryland  Avenue,  SW  (Portals  CY- 
80),  Washington,  DC  20202-5335. 
Telephone:  202/708-9926  or  by  Internet 

to  deborah newkirk@ed.gov.  The 

government  encourages  applicants  to 
FAX  requests  for  applications  to  202/ 
401-7532. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800/877-8339 
between  8:00  a.m.  and  8:00  p.m.. 
Eastern  Time,  Monday  through  Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph.  However,  the 
Department  is  not  able  to  reproduce  in 
an  alternate  format  the  standard  forms 
included  in  the  application  package. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  dociunents  published  in  the 


Federal  Register  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg/htm 
http://www.ea.gov/news.html 

To  use  the  pdf  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  pdf,  call  the 
U.S.  Government  Printing  Office  toll 
free  at  1-888/293-6498. 

Program  Authority 

Sections  301  (a),  (b),  and  307  of  the 
Higher  Education  Amendments  of  1998, 
Public  Law  105-244, 112  Stat.  1581. 

Dated:  December  22, 1998. 

David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 
Education. 

IFR  Doc.  98-34332  Filed  12-28-98;  8:45  am) 

BILUNG  CODE  4O0O-01-P 


DEPARTMENT  OF  EDUCATION 
(CFDA  Nos.:  84.297A  and  84.209A) 

Native  Hawaiian  Curriculum 
Development,  Teacher  Training  and 
Recruitment  Program  and  Native 
Hawaiian  Family-Based  Education 
Centers  Program 

AGENCY:  Department  of  Education. 
action:  Notice  of  proposed  funding 
priorities  for  fiscal  year  (FY)  1999. 

summary:  The  Secretary  of  Education 
proposes  to  establish  absolute  priorities 
for  the  FY  1999  grant  competitions 
under  the  Native  Hawaiian  Curriculum 
Development,  Teacher  Training  and 
Recruitment  Program  and  the  Native 
Hawaiian  Family-Based  Education 
Centers  Program.  Under  the  priorities, 
funds  under  the  Native  Hawaiian 
Curriculimi  Development,  Teacher 
Training  and  Recruitment  Program 
would  be  used  to  support  activities  in 
the  areas  of  (1)  computer  literacy  and 
technology  education,  (2)  agriculture 
education  partnerships,  (3)  astronomy, 
(4)  indigenous  health,  (5)  waste 
management,  and  (6)  prisoner 
education.  Funds  under  the  Native 
Hawaiian  Family-Based  Education 
Centers  Program  would  be  used  to 
support  preschool  education. 
DATES:  Comments  must  be  received  on 
or  before  January  28, 1999. 
ADDRESSES:  Comments  should  be 
addressed  to  M«(}eline  Baggett,  Office  of 
Elementary  and  Secondary  Education, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW,  Room  3E228, 
V/3shington,  D.C.  20202-6410, 
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elephone:  (202)  260-2502,  FAX:  (202) 
05-0302.  Comments  may  also  be  sent 
t  irough  the  Internet:  at 

I  ladeline ^baggett®ed.gov. 

!  OR  FURTHER  INFORMATION  CONTACT: 
Hfadeline  Baggett,  U.S.  E)epartment  of 
Education,  400  Maryland  Avenue,  SW, 
oom  3E228,  Washington.  DC  20202. 
elephone:  (202)  260-2502.  Individuals 
ho  use  a  telecommunications  device 
r  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 

S.m.,  Eastern  time,  Monday  through 
riday. 

Individuals  with  disabilities  may 
c  btain  a  copy  of  this  notice  in  an 
Eltemate  format  (e.g.,  Braille,  large  print, 
E  udiotape,  or  computer  diskette)  on 
t  }quest  to  the  contact  person  listed  in 
t  le  preceding  paragraph. 
!  UPPLEMENTARY  INFORMATION:  There  is 
i  vailable  for  distribution  to  eligible 
( rantees  under  the  Native  Hawaiian 
( iurriculum  Development,  Teacher 
'  'raining  and  Recruitment  Program  (20 
U.S.C.  7909)  a  total  of  $4,800,000  of  FY 
:  999  funds.  Congress  has  encouraged 
t  le  U.S.  Department  of  Education  to  use 
unds  appropriated  for  this  program  to 
!  upport  curriculimi  development  and 
t  sacher  training  activities  in  the  areas  of 
(1)  computer  literacy  and  technology 
( ducation,  (2)  agriculture  education 
]  »artnerships,  (3)  astronomy,  (4) 
■idigenous  health,  (5)  waste 
management,  and  (6)  prisoner 
4ducation.  The  Secretary  believes  that 
limiting  newly  funded  projects  in  this 
ay  will  help  address  the  needs  of 
lative  Hawaiian  students  in  these 
igniBcant  areas  of  Native  Hawaiian 
Iture  and  traditions.  Therefore,  the 
:retary  is  proposing  absolute  funding 
riorities  and  intends  to  use  $1,500,000 
f  the  FY  1999  funds  available  under 
e  program  for  a  competition  to  fund 
ne  or  two  projects  in  each  of  the  six 
itegories.  In  funding  these  activities, 
le  Secretary  intends  to  allocate 
ipproximately  $250,000  among  each  of 
'  e  six  categories  and  estimates  that  the 
Average  si2:e  of  the  FY  1999  awards  for 
I  hese  new  projects  will  range  from 
!  ;i25,000  to  $250,000.  The  Secretary 
'  krill  use  the  remaining  $3,300,000  of  FY 
999  funds  for  continuation  awards  for 
ireviously  funded  projects  in  the  areas 
tf  waste  management  innovation, 
Native  Hawaiian  language  revitalization 
( :urricula  and  teacher  training  and 
1  Bcruitment  activities,  and  prisoner 
( ducation. 

There  is  available  for  distribution 
mder  the  Native  Hawaiian  Family- 
iased  Education  Centers  Program  (20 
J.S.C.  7905)  a  total  of  $7,200,000  of  FY 
999  funds.  Congress  has  encouraged 


the  Department  to  use  funds- under  the 
program  to  support  activities  in 
preschool  education,  and  the  Secretary 
is  proposing  an  absolute  priority  to 
accomplish  this  objective.  The  Secretary 
intends  to  use  a  total  of  $2,000,000  of 
the  FY  1999  funds  available  under  the 
program  for  a  competition  to  fund  one 
or  two  projects  in  preschool  education. 
It  is  estimated  that  these  projects  will 
range  ht)m  $1,000,000  to  $2,000,000. 
The  Secretary  will  use  the  remaining 
$5,200,000  to  fund  continuation  awards 
for  previously  funded  family-based 
education  centers  projects. 

The  Secretary  will  announce  final 
priorities  for  these  competitions  in  a 
notice  in  the  Federal  Register.  The  final 
priorities  will  be  determined  by 
responses  to  this  notice,  available  funds, 
and  other  considerations  of  the 
Department.  Funding  of  a  particular 
project  depends  on  the  final  priority,  the 
availability  of  funds,  and  the  quality  of 
the  applications  received.  The 
publication  of  these  proposed  priorities 
does  not  preclude  the  Secretary  from 
proposing  additional  priorities,  lior  does 
it  limit  the  Secretary  to  funding  only 
these  priorities,  subject  to  meeting 
applicable  rulemaking  requirements. 

Note:  This  notice  of  proposed  priorities 
does  not  solicit  applications.  A  notice 
inviting  applications  under  the  competitions 
will  be  published  in  the  Federal  Register 
concurrent  with  or  following  the  notice  of 
final  priorities. 

Proposed  Absolute  Priorities:  Under 
the  Native  Hawaiian  Curriculum 
Development,  Teacher  Training  and 
Recruitment  Program,  the  Secretary 
proposes  to  give  an  absolute  preference 
to  applications  that  focus  entirely  on 
activities  in  one  of  the  foUowine  areas: 

(1)  "Computer  literacy  and  technology 
education — to  support  K-12  curricula 
development,  teacher  training  and 
model  programs  designed  to  increase 
computer  literacy  and  access  for  Native 
Hawaiian  students; 

(2)  Agriculture  education 
partnerships — to  support  the  integration 
of  agricultural  and  businesses  practices 
into  high  school  curriculum  through  the 
expansion  of  partnerships  between 
community-based  agricultural 
businesses  and  high  schools  with  high 
concentrations  of  Native  Hawaiian 
students; 

(3)  Astronomy — to  support  the 
development  of  educational  programs  to 
encourage  Native  Hawaiians  to  enter  the 
field  of  astronomy,  with  emphasis  on 
astronomy  as  a  profession,  operation  of 
astronomical  and  observatory 
equipment,  or  scientiflc  and  cultural 
expertise  in  astronomy; 

(4)  Indigenous  health — ^to  support 
teacher  training,  curriculum 


development,  and  instruction  activities 
that  will  foster  a  better  understanding 
and  knowledge  of  Native  Hawaiian 
traditional  medicine  among  Native 
Hawaiian  elementary  and  secondary 
students; 

(5)  Waste  management — to  study  and 
document  traditional  Hawaiian 
practices  of  sustainable  waste 
management  and  to  prepare  teaching 
materials  for  educational  purposes  and 
for  demonstration  of  the  use  of  native 
Hawaiian  plants  and  animals  for  waste 
treatment  and  environmental 
remediation;  and 

(6)  Prisoner  education — to  support 
programs  that  target  juvenile  offenders 
and/or  youth  at  risk  of  becoming 
juvenile  offenders  and  that  involve 
comprehensive  and  culturally  sensitive 
strategies  that  include  family 
counseling,  basic  education/jobs  skills 
training,  and  the  involvement  of 
community  elders  as  mentors. 

Under  the  Native  Hawaiian  Family- 
Based  Education  Centers  Program,  the 
Secretary  proposes  to  give  an  absolute 
preference  to  applications  that  focus 
entirely  on  preschool  education.  The 
programs  must  provide  coordinated  and 
integrated  services  to  preschool 
children,  especially  children  from  birth 
through  age  three,  and  may  involve 
consortia  that  include  educational 
entities  and  health  care  organizations. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  docimient,  as 
well  as  all  other  Department  of 
Education  docimients  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gOv//fedreg.htm 
http://www.ed.gOv//news.html 

To  use  the  pdf  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  pdf,  call  the 
U.S.  Government  Printing  Office  toll 
free  at  1-888-293-6498. 

Anyone  may  also  view  these 
documents  in  text  copy  on  an  electronic 
bulletin  board  of  the  Department. 
Telephone:  (202)  219-1511  or,  toll  free 
1-800-222-4922.  The  documents  are 
located  under  Option  G — Files/ 
Announcements,  Bulletins  and  Press 
Releases. 

Note:  The  official  version  of  a  document  is 
the  document  published  in  the  Federal 
Register. 

Invitation  to  Comment:  Interested 
persons  are  invited  to  submit  comments 
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and  recommendations  regarding  these 
proposed  priorities.  All  comments 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  during 
and  after  the  comment  period,  in  Room 
3E228,  400  Maryland  Avenue,  SW, 
Washington,  DC  between  9:00  a.m.  and 
4:00  p.m.,  Monday  through  Friday  of 
each  week  except  Federal  holidays. 

Pmgram  Authority:  Sections  9205  and 
9209  of  the  Elementary  and  Secondary 
Education  Act  of  1965,  as  amended  (20 
U.S.C.  7905  and  7909). 

Dated:  Deceml>er  22, 1998. 
Gerald  N.  Tirozzi, 

Assistant  Secretary  for  Elementary  and 
Secondary  Education. 

IFR  Doc.  98-34331  Filed  12-28-98;  8:45  am] 
BNJJNQ  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
Closure  of  High<Level  Waste  Tanks  at 
ttie  Savannah  River  Site,  Aiken,  South 
Carolina 

agency:  Department  of  Energy. 
ACTION:  Notice  of  Intent. 

SUMMARY:  The  Department  of  Energy 
(DOE)  intends  to  prepare  an 
enviroimiental  impact  statement  (EIS) 
on  the  proposed  closing  of  high-level 
waste  tanks  at  the  Savaimah  River  Site 
(SRS)  near  Aiken,  South  Carolina.  DOE 
proposes  to  close  the  tanks  to  protect 
human  health  £md  the  environment  and 
to  promote  safety.  DOE's  preferred 
alternative  is  to  remove  the  residual 
waste  from  the  tanks  to  the  extent 
technically  and  economically  feasible, 
and  then  to  fill  them  with  a  reducing 
grout  to  bind  up  residual  waste  and  a 
structural  material  to  prevent  collapse  of 
the  tanks.  DOE  proposes  to  close  these 
tanks  and  their  associated  waste 
handling  equipment  in  accordance  with 
the  Industrial  Wastewater  Closure  Plan 
for  F-  and  H-Area  High-Level  Waste 
Tank  Systems,  prepared  by  DOE  and 
approved  by  the  South  Carolina 
Etepartment  of  Health  and 
Environmental  Control  (SCDHEC).  In 
closing  the  tanks,  DOE  will  comply  not 
only  with  the  Closiue  Plan,  which  is 
required  by  Industrial  Wastewater 
Permits  that  SCDHEC  issued  to  DOE, 
but  also  with  the  applicable 
requirements  of  DOE  Orders,  including 
DOE  5820.2A  (Radioactive  Waste 
Management).  DOE  invites  comments 
on  the  scope  of  the  EIS. 

DATES:  The  public  scoping  period  begins 
with  the  publication  of  this  Notice  and 
concludes  February  12, 1998.  DOE 


invites  Federal  agencies.  Native 
American  tribes.  State  and  local 
governments,  and  the  public  to 
comment  on  the  scope  of  this  EIS.  DOE 
will  consider  fully  all  comments 
received  by  the  close  of  the  scoping 
period,  and  will  consider  comments 
received  after  that  date  to  the  extent 
practicable. 

Two  public  scoping  workshops  will 
be  held  during  the  scoping  period: 
January  14, 1999 
2:00-4:00  pm  and  6:00-8:00  pm. 
North  Augusta  Community  Center, 
101  Brookside  Drive,  North 
Augusta,  South  Carolina,  and, 
January  19, 1999 

2:00-4:00  pm  and  6:00-8:00  pm. 
Holiday  Inn  Coliseum,  630 
Assembly  Street,  Columbia,  South 
Carolina. 
These  scoping  workshops  will 
provide  information  about  the  high- 
level  waste  tank  closure  process  and 
alternatives  for  closure  of  high-level 
waste  tanks  at  SRS.  The  workshops  will 
provide  opportunities  to  comment 
orally  or  in  writing  on  the  EIS  scope, 
including  the  alternatives  and  issues 
that  the  Department  should  consider  in 
the  EIS. 

ADDRESSES:  Comments  on  the  scope  of 
the  EIS  may  also  be  mailed  to  the 
address  below  or  sent  by  fax,  voice  mail, 
or  electronic  mail.  Written  comments  on 
the  scope  of  this  EIS  should  be  sent  to: 
Andrew  Grainger,  NEPA  Compliance 
Officer,  Savaimah  River  Operations 
Office,  U.  S.  Department  of  Energy, 
Building  742A,  Room  183,  Aiken,  South 
Carolina  29802,  Attention:  Tank  Closure 
EIS. 

Toll-free  24-hour  fax  and  voice  mail 
(local  and  nationwide):  800-881-7292; 
E-mail:  nepa@srs.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  information  about  this  EIS  and 
the  public  scoping  workshops,  or  to  be 
placed  on  the  EIS  distribution  list,  use 
any  of  the  methods  listed  in  ADDRESSES 
above.  For  general  information  about  the 
DOE  NEPA  process,  contact:  Carol 
Borgstrom,  Director,  Office  of  NEPA 
Policy  and  Assistance  (EH-42),  U.  S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW, 
Washington,  D.C.  20585-0119,  Phone: 
202-586-4600,  Voice  mail:  800-472- 
2756,  Fax:  202-586-7031. 
SUPPLEMENTARY  INFORMATION: 

Background  and  Pmpose  and  Need  for 
Agency  Action 

At  its  inception  in  the  1950s,  the 
primary  mission  of  the  SRS  was  to 
produce  special  nuclear  materials  to 
support  the  defense,  research,  and 
medical  programs  of  the  United  States. 


This  mission  largely  ended  and 
production  of  nuclear  materials  ceased 
following  the  dissolution  of  the  Soviet 
Union.  Before  the  cessation  of 
production,  however,  chemical 
separation  of  irradiated  fuel  at  SRS  had 
resulted  in  product  streams  (that  is, 
special  nuclear  materials)  and  waste 
streams  consisting  of  acidic  liquids 
bearing  radioactive  fission  products  and 
small  amounts  of  transuranic  elements. 
This  waste  was  chemically  converted  to  , 
an  alkaline  solution  and  stored  as 
insoluble  sludges,  salts,  and  liquid 
supemate  in  51  large  imderground  tanks 
constructed  between  1952  and  1981  at 
the  SRS  F-and  H-Area  Tank  Farms.  Two 
tanks,  both  in  the  F-Area  Tank  Farm, 
were  closed  in  1997  and  no  longer  store 
high-level  waste.  Approximately  129 
milUon  liters  (34  million  gallons)  of 
high-level  radioactive  waste  are  now 
stored  in  49  tanks.  SRS  still  operates 
facilities  to  stabilize  nuclear  materials 
that  were  in  various  stages  of  processing 
when  strategic  nuclear  materials 
production  ceased;  this  activity 
generates  additional  small  amoimts  of 
hi^-level  radioactive  waste. 

DOE  proposes  to  close  the  tanks  and 
their  associated  waste  handling 
equipment  to  protect  himian  health  and 
the  environment  and  to  promote  safety, 
in  accordance  with  (1)  the  Industrial 
Wastewater  Closure  Plan  for  F-  and  H- 
Area  High-Level  Waste  Tank  Systems, 
prepared  by  DOE  and  approved  by  the 
South  Carolina  Department  of  Health 
and  Environmental  Control  (SCDHEC), 
(2)  South  Carolina  Regulation  R.61-A2, 
"Proper  Closeout  of  Wastewater 
Treatment  Facilities,"  and  (3)  applicable 
requirements  of  DOE  Orders,  including 
DOE  5820.2A  (Radioactive  Waste 
Management). 

Removal,  treatment,  storage,  and 
disposal  of  bulk  waste  &x>m  the  tanks 
will  be  in  accordance  with  previous 
decisions,  and  are  not  within  the  scope 
of  this  environmental  impact  statement. 
High-level  waste  will  be  removed  and 
treated  to  separate  the  high-activity 
fiBction  from  the  low-activity  fraction. 
The  high-activity  fraction  will  be 
transferred  to  the  Defense  Waste 
Processing  Facility  and  mixed  into 
borosilicate  glass  to  immobilize  the 
radioactive  constituents.  Stainless  steel 
canisters  containing  the  borosilicate 
glass  will  be  stored  in  Glass  Waste 
Storage  Buildings  at  the  SRS  pending  a 
decision  on  disposal  in  a  geologic 
repository.  The  low-activity  fraction 
will  be  transferred  to  the  Saltstone 
Facility  and  mixed  with  grout  to  make 
saltstone,  a  concrete-like  material 
disposed  of  onsite  in  concrete  vaults. 
The  environmental  impacts  of  these 
processes  and  facilities  were  evaluated 
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in  environmental  impact  statements  for 
the  Defense  Waste  Processing  Facility 
(t)OE/EIS-0082-S,  Record  of  Decision: 
({)  FR 18589,  April  12. 1995).  and 

vannah  River  Site  Waste  Management 
iE/EIS-0217.  Record  of  Decision:  60 
552499,  October  30, 1995).  DOE  is 
ntly  evaluating  processes  and 

llities  required  to  replace  one 
Ciimponent  of  the  high-level  v^raste 
processing  system,  the  In-Tank 

ipitation  process,  and  will  conduct 

parate  NEPA  review  of  its 

vironmental  impacts. 

Closiue  of  the  high-level  tanks  after 

Ik  waste  removal  is  the  subject  of  this 
tivironmental  impact  statement.  The 
primary  concerns  in  the  closure  process 
ate  how  to  deal  with  the  waste  that 
cannot  be  technically  or  economically 
itQmoved  from  the  bottom  of  a  tank  and 
What  to  do  with  the  tank  itself.  The 
potential  environmental  impacts  of  tank 
closure  could  vary,  depend^g  upon 
Iipw  DOE  resolves  these  issues. 

I  Upon  completing  closure  activities  for 
proximate  groups  of  tanks, 
environmental  restoration  actions  to 
ijamediate  groimdwater  would  be 
considered  under  the  SRS 
Environmental  Restoration  Program, 
which  is  not  within  the  scope  of  this 

as. 

ttie  EIS  Schedule 

1 1  DOE  plans  to  pubUsh  the  draft  EIS  in 
August  1999  and  the  final  EIS  in  March 
2000.  A  record  of  decision  would  be 
^ued  no  sooner  than  30  days  £rom  the 
lihvironmental  Protection  Agency's 
F  sderal  Register  publication  of  the 
]  1  }tice  of  availability  of  the  final  EIS. 
DOE  will  not  close  additional  high- 
k  vel  waste  tanks  before  completing  the 
l^S  process,  but  will  continue  to  remove 
i^aste  from  the  tanks.  The  EIS  schedule 
uill  fully  support  compliance  with 
existing  schedules  for  additional  tank 
C  osures.  DOE  is  committed  under  the 
$^S  Federal  FaciUties  Agreement 
between  DOE,  EPA,  and  SCDHEC  to 
uose  another  high-level  waste  tank  by 
fiscal  year  2003  and  to  complete  closure 
of  24  additional  tanks  by  2022.  Under 
e  Savaimah  River  High  Level  Waste 
stem  Plan,  DOE  will  close  the 
malning  high-level  waste  tanks  by 
28. 

ased  Action 

I  Under  each  alternative  except  no 
action,  DOE  would  close  49  high-level 
waste  tanks  at  SRS  by  implementing  the 
fi^dustrial  Wastewater  Closure  Plan  for 
Fl-  and  H-Area  High-Level  Waste  Tank 
Systems  in  accordance  with  DOE 
prders.  Associated  with  each  tank  is 
i  I  Iditional  waste  handling  equipment, 
I  ;i  ich  as  evaporators,  pumps,  and 


transfer  lines;  a  tank  and  its  associated 
equipment  are  referred  to  as  a  "tank 
system."  Each  tank  system  would  be 
closed  in  three  phases: 

•  The  Evaluation  and  Cleaning  Phase 
consists  of  determining  closure 
performance  objectives  and  identifying 
cleaning  and  stabilization  methods 
required  to  meet  those  performance 
objectives. 

•  The  Approval  Phase  consists  of 
DOE  obtaining  SCDHEC  and  EPA 
approval  of  a  DOE  tank-systems-specific 
closure  plan  module  that  describ«i  the 
end  state  of  the  tank,  the  perforqiance 
modeling  results,  and  closure  details. 
Depending  upon  the  tank-specific 
performance  objectives  and  the  amount 
and  type  of  waste  left  in  the  tank  alter 
bulk  waste  removal,  several  alternative 
cleaning  methods  and  stabilization 
methods  could  be  employed. 

•  The  Stabilization  Phase  would 
involve  execution  of  the  tank  closure  in 
accordance  with  the  approved  closure 
plan  module. 

Alternatives 

Preferred  Alternative:  DOE's  preferred 
alternative  is  first  to  clean  the  tank,  to 
the  extent  technically  and  economically 
feasible,  with  spray  washing  or,  if 
needed  to  meet  performance  objectives, 
oxalic  acid  cleaning.  IX)E  then  would 
fill  the  tank  with  a  pumpable  material 
(for  example,  grout,  sand,  or  saltstone) 
to  immobilize  any  remaining  waste  and 
stabilize  the  tanks  themselves  to  prevent 
future  collapse. 

Clean  to  Allow  Removal  of  the  Tank 
Alternative:  This  alternative  consists  of 
cleaning  the  tank  only  suKiciently  to 
allow  safe  removal  and  transferring  it  to 
the  SRS  Radioactive  Waste  Burial 
Grounds  or  a  high-level  waste  repository 
for  disposal.  This  alternative  would 
eliminate  potential  migration  of 
contaminants  irom  closed  tanks  left  in 
place  at  the  SRS  tank  farms. 

No  Action  Alternative:  This 
alternative  consists  of  bulk  waste 
removal  (that  is,  without  further 
cleaning)  and  abandonment  of  the  tank. 
No  fill  material  would  be  used  to 
immobilize  the  remaining  waste  or  to 
stabilize  the  tank. 

Related  NEPA  Decisions  and  Reviews 

This  EIS  will  use  the  information  and 
analyses  foimd  in  several  final  DOE 
NEPA  reviews  that  address  high-level 
waste  management  systems  at  SRS. 
These  documents  are  available  in  these 
DOE  public  reading  rooms: 
CK3E  Freedom  of  Information  Reading 
Room,  Forrestal  Building,  Room  lE- 
190, 1000  Independence  Ave..  S.W„ 
Washington,  D.C.  200585.  Phone: 
202-586-6020 


and 
DOE  Public  Document  Room.  University 
of  South  Carolina,  Aiken  Campus. 
University  Library,  2nd  Floor.  171 
University  Parkway.  Aiken,  S.C. 
29801.  Phone:  803-648-6851 

•  Final  Supplemental  Environmental 
Impact  Statement,  E)efense  Waste 
Processing  Facility.  DOE/EIS-0082-S, 
1994. 

•  Final  Environmental  Impact 
Statement.  Savannah  River  Site  Waste 
Management,  IX)E/EIS-0217, 1995. 

•  Einvironmental  Assessment  for  the 
Closure  of  the  High-Level  Waste  Tanks 
in  F-  and  H-Areas  at  the  Savannah  River 
Site,  DOE/EA^164, 1996. 

DOE  also  will  use  additional 
information  and  analyses,  including  the 
Industrial  Wastewater  Closure  Plan  for 
F-  and  H-Area  High-Level  Waste  Tank 
Systems,  the  Closure  Modules  for  Tanks 
17  and  20,  information  from  DOE  tank 
closure  workshops,  and  information 
developed  in  consultation  vtrith  the 
Nuclear  Regulatory  Commission 
regarding  whether  waste  left  in  the  high- 
level  waste  tanks  can  be  managed  as 
waste  incidental  to  reprocessing  plant 
operations. 

Preliminary  Identification  of  EIS  Issues 

EXDE  intends  to  address  the  following 
issues  when  assessing  the  potential 
environmental  impacts  of  the 
alternatives  in  this  EIS.  DOE  invites 
comment  from  Federal  agencies.  Native 
American  tribes,  State  and  local 
governments,  and  the  public  on  these 
and  any  other  issues  that  should  be 
addressed  in  the  EIS. 

•  Potential  impacts  of  the  proposed 
action  and  alternatives  on  release  of 
contaminants  to  groundwater. 

•  Relationship  to  land  use  plans  for 
the  SRS. 

•  Compliance  with  applicable 
Federal,  State  and  local  requirements 
and  agreements. 

•  Potential  effects  on  the  pubUc, 
including  minority  and  low-income 
populations,  and  SRS  workers  from 
exposure  to  radiological  and  hazardous 
materials. 

•  Potential  effects  on  air.  soil,  and 
water  quality  from  normal  operations 
and  reasonably  foreseeable  accidents. 

•  Potential  effects  on  SRS  waste 
management  operations  and  facilities. 

•  Pollution  prevention,  waste 
minimization,  and  energy  and  water  use 
reduction  technologies  to  eliminate  or 
reduce  use  of  energy,  water,  and 
hazardous  substances  and  to  minimize 
environmental  impacts  during  closure 
activities. 

•  Potential  socioeconomic  impacts, 
including  potential  impacts  associated 
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with  the  workforce  needed  for 
operations  during  closure  activities. 

•  Potential  impacts  on  cultural  and 
historic  resources. 

•  Potential  cumulative  environmental 
impacts  of  past,  present,  and  reasonably 
foreseeable  future  operations  at  the  SRS. 

•  Potential  irreversible  and 
irretrievable  commitment  of  resources. 

Issued  in  Washington,  D.C  on  December 
22, 1998. 
David  Michaels, 

Assistant  Secretary;  Environment,  Safety  and 
Health. 

[FR  Doc.  98-34458  Filed  12-28-98:  8:45  am} 
BILUNG  CODE  M50-01-P 


DEPARTMENT  OF  ENERGY 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Office  of  Energy  Efficiency  and 

Renewable  Energy,  Department  of 

Energy. 

action:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  Energy 
(DOE)  has  submitted  the  proposed 
information  collection  request  (ICR) 
described  in  this  notice  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13,  44  U.S.C.  Chapter  35). 
The  0MB  is  particularly  interested  in 
comments  which  evaluate:  (1)  whether 
the  proposed  collection  of  information 
is  necessary  to  measure  the  progress  and 
success  of  the  Million  Solar  Roofs 
Initiative,  (2)  the  accuracy  of  DOE's 
estimate  of  the  burden  of  the  proposed 
information  collection.  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  inform^on  to  be  collected,  and 
(4)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
choose  to  respond. 

DOE  received  one  public  comment  in 
response  to  an  earlier  notice  inviting 
public  comment  on  this  proposed 
collection  (63  FR  56922.  October  23. 
1998),  and  has  replied  to  the  comment 
in  its  submission  to  OMB. 
DATES:  Comments  regarding  this 
collection  of  information  should  be 
received  on  or  before  January  28. 1999. 
ADDRESSES:  Comments  should  be  sent  to 
the  Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs.  Attention:  OMB  Desk  Officer  for 
DOE,  Room  10202,  New  Executive 
Office  Building.  725  17th  Street.  N.W.. 
Washington  DC  20503.  A  copy  of  the 
comments  should  also  be  sent  to: 
Kimberly  Kendall,  Office  of  Energy 
Efficiency  and  Renewable  Energy. 


Department  of  Energy,  Room  6C-016, 
1000  Independence  Ave..  S.W., 
Washington,  DC  20585. 

FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  from:  Kimberly  Kendall,  Office 
of  Energy  Efficiency  and  Renewable 
Energy.  Department  of  Energy,  Room 
6C-016,  1000  Independence  Ave.,  S.W., 
Washington,  DC  20585,  (202)  586-0927; 
or  e-mail  to  kim.kendall@hq.doe.gov. 

SUPPLEMENTARY  INFORMATION:  The 
following  proposed  collection  of 
information  has  been  sent  to  OMB  for 
clearance: 

Title:  U.S.  Department  of  Energy/ 
Million  Solar  Roofs  Initiative  Registry 

OMB  Control  Number:  None. 

Type  of  request:  New  collection. 

Expiration  date  of  current  OMB 
clearance:  N/A. 

Frequency  of  response:  One  time. 

Respondents:  Individuals,  solar 
energy  system  installers,  other  solar 
energy  industry  representatives  federal 
agencies,  state  and  local  governments, 
and  utilities. 

Estimated  time  per  respondent:  30 
minutes. 

Estimated  number  of  respondents: 
1,000. 

Total  annual  burden  hours:  500  hours 

Total  annual  cost  to  federal 
government:  $20,000. 

Summary/description  of  need:  DOE 
seeks  to  collect  information  from 
individual  homeowners,  solar  energy 
system  installers,  other  solar  energy 
industry  representatives,  utilities, 
federal  agencies,  and  state  and  local 
governments  concerning  the  details  of 
newly  installed  solar  energy  systems 
(eg.  system  size  and  technology).  The 
collection  of  this  data  is  critical  to  the 
management  of  the  President's  Million 
Solar  Roofs  Initiative.  Because  the 
Initiative  seeks  to  install  one  million 
solar  energy  systems  on  American 
homes  and  businesses  by  2010,  the 
information  collected  will  allow  DOE  to 
measure  its  success  in  this  effort.  Many 
thousands  of  commitments  have  been 
made  to  date  and  a  mechanism  must  be 
in  place  to  account  for  the  activity 
generated  under  this  Federal  initiative. 

Issued  in  Washington,  DC  on  December  23, 
1998. 
Brian  T.  Castelli. 

Chief  of  Staff  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Department  of  Energy. 
[FR  Doc.  98-34456  Filed  12-28-98;  8:45  am] 

BILUNG  CODE  MS(MH-P 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

Energy  Conservation  Program  for 
Consumer  Products:  Publishing  of  the 
Petition  for  Extension  of  the  180-Day 
Period  for  Revising  Manufacturers 
Representations 

agency;  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy  (DOE). 
ACTION:  Notice. 

SUMMARY:  This  notice  grants  the 
"Petitions  for  Extension,"  dated  October 
6, 1998,  from  the  Gas  Appliance 
Manufacturers  Association  (GAM A)  on 
behalf  of  Aero  Environmental  Limited, 
American  Water  Heater  Company,  Bock 
Water  rleaters.  Bradford- White 
Corporation,  Controlled  Energy 
Corporation  (e.l.m.  LeBlanc),  DEC 
International,  GSW  Water  Heating 
Company  Ltd.,  Heat  Transfer  Products, 
Inc.,  Rheem  Water  Heater  Division,  A. 
O.  Smith  Water  Products  Company,. 
State  Industries.  Inc.,  Therma-Stor 
Products  Group,  Vaughn  Manufacturing 
Company,  Vulcano  Termo-Domesticos 
S.A.,  Water  Heater  Innovations,  and 
Airexcel,  Inc.,  Crispaire  Division. 
GAMA's  Petition  asks  for  an  extension 
of  the  180-day  period  for  manufacturers' 
representations.  The  Energy  Policy  and 
Conservation  Act,  as  amended,  (EPCA) 
permits  the  Secretary  of  DOE  to  extend 
the  period  for  representations  by  180 
days  if  good  cause  is  shown. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Logee,  U.S.  Department  of  Energy, 
Office  of  Energy  Efficiency  and 
Renewable  Energy,  Mail  Station  EE-43, 
Forrestal  Building,  1000  Independence 
Avenue,  SW,  Washington,  DC  20585- 
0121,  Telephone:  (202)  586-1689,  E- 
mail:  terry.logee@ee.doe.gov  or  Eugene 
Margolis,  Esq.,  U.S.  Department  of 
Energy.  Office  of  General  Counsel,  Mail 
Station  GC-72,  Forrestal  Building,  1000 
Independence  Avenue,  SW. 
Washington.  DC  20585-0121, 
Telephone:  (202)  586-9507. 
SUPPLEMENTARY  INFORMATION:  The 
Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  established  by  the 
EPCA  which  requires  DOE  to  prescribe 
standardized  test  procedures  to  measure 
the  energy  consumption  of  certain 
consumer  products,  including  water 
heaters.  The  intent  of  the  test 
procedures  is  to  provide  a  comparable 
measure  of  energy  consumption  that 
will  assist  consumers  in  making 
purchasing  decisions,  and  to  form  the 
basis  of  the  Federal  Trade  Commission's 
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(FTC)  labeling  requirements.  Tbe  water 
heater  test  procedure  final  rule  was 
published  on  May  11, 1998,  at  63  FR 
25996.  hicluded  in  this  final  rule,  was 
a  revised  first  hour  rating  for  storage- 
type  water  heaters,  defined  in  the  Code 
of  Federal  Regulations  at  10  CFR,  Part 
430.  Subpart  B,  Appendix  E,  §  1.12. 

The  following  manufacturers  have 
authorized  GAMA  to  petition  the 
Department  under  Section  323(c)(2)  of 
EPCA,  42  U.S.C.  6293(c)(2).  This 
petition  was  received  at  DOE  on  October 
6, 1998.  The  manufacturers  included  in 
the  petition  are:  Aero  Environmental 
Limited,  American  Water  Heater 
Company,  Bock  Water  Heaters. 
Bradford- White  Corporation,  dontroUed 
Energy  Corporation  (e.l.m.  LeBlanc), 
DEC  hitemational,  GSW  Water  Heating 
Company  Ltd.,  Heat  Transfer  Products, 
Inc.,  Rheem  Water  Heater  Division,  A. 
O.  Smith  Water  Products  Company, 
State  hidustries.  Inc.,  Therma-Stor 
Products  Group,  Vaughn  Manufacturing 
Company,  Vulcano  Termo-Domesticos 
S.A.,  Water  Heater  Innovations,  and 
Airexcel  Inc.,  Crispaire  Division. 

Section  323(c)(2)  of  EPCA.  42  U.S.C. 
6293(c)(2).  allows  manufacturers  180 
days  to  test  products  according  to  a  new 
or  revised  DOE  test  procedure  in  order 
to  determine  the  energy  use  or  energy 
efficiency  for  the  purposes  of  making 
representations  in  writing,  including  on 
a  label,  or  in  a  broadcast  advertisement. 
On  the  petition  of  any  manufacturer(s), 
the  180-day  period  may  be  extended  by 
the  Secretary  up  to  a  maximiun  of  an 
additional  180  days  if  the  Secretary 
determines  that  the  initial  180  days 
would  impose  undue  hardship  on  the 
manufactiuer(s).  The  petition  must  be 
received  by  DOE  no  later  than  60  days 
before  the  end  of  the  180-day  period  or 
no  later  than  October  8, 1998  in  this 
case. 

In  the  petition,  GAMA  claims  that 
there  are  over  500  models  of  residential 
water  heaters.  GAMA  also  claims  that 
since  two  or  more  units  for  each  water 
heater  model  must  be  tested  and  the 
revised  first  hour  test  procedure  will 
take  about  five  hours  to  conduct,  the 
revised  test  procedure  presents  a  very 
large  test  biu-den  on  the  manufacturers. 

Based  on  GAMA's  survey  of 
residential  water  heater  manufacturers, 
each  major  manufacturer  would  have  to 
test,  on  average,  at  least  190  water 
heaters  at  a  total  cost  of  about  $85,000. 
This  estimate  is  based  on  testing  at  least 
two  imits  each  for  each  heater  model, 
and  each  major  manufacturer  having 
about  95  water  heater  models  to  test. 
Since  the  manufacturers  have  only  one 
or  two  test  cells  to  dedicate  to  testing  of 
the  water  heaters,  GAMA  claims  that,  on 
average,  the  testing  will  take  about  230 


days  to  complete  which  is  greater  than 
the  180  days  required  for  compliance. 

Additionally,  GAMA  claims  that  the 
revised  test  procedure  creates  a  difficult 
situation  with  regard  to  the 
manufacturers'  obhgation  to  comply 
with  the  FTC's  EnergyGuide  labeling 
requirements  for  residential  water 
heaters.  Some  information  on  the  label 
is  directly  specified  by  the  FTC  while 
other  information  is  determined  by  the 
manufacturer  based  on  the  results  of  the 
DOE  energy  efficiency  test  procedure. 
The  end  points  of  ranges  of 
comparability  for  estimated  annual 
energy  usage  for  models  with  similar 
hot  water  delivery  are  directly  specified 
by  the  FTC.  The  measiue  used  to  group 
the  various  water  heater  models 
according  to  similar  hot  water  delivery 
capabiUty  is  the  first  hour  rating.  Since 
the  revised  test  procedure  could  result 
in  a  change  to  a  water  heater's  first  horn- 
rating,  the  FTC  appliance  label  will  also 
have  to  change.  If  the  extension  is 
granted,  GAMA  claims  that 
manufacturers  could  provide  the  FTC 
with  information  based  on  the  revised 
test  procedure  in  advance  of  the  FTC's 
May  1st  deadline  for  estimated  annual 
energy  usage  for  residential  water 
heaters.  GAMA  claims  this  would 
minimize  confusion  for  consumers. 

After  discussion  with  the  staff  at  the 
FTC,  we  have  determined  that  GAMA's 
claims  regarding  the  FTC's  procedures 
for  estabUshing  the  end  points  of  the 
ranges  of  comparability  for  estimated 
annual  energy  use  are  correct. 

DOE  staff  also  verified  GAMA's  time 
and  cost  estimates  for  testing  water 
heaters  for  first  hour  rating.  DOE 
contacted  Intertek  Testing  Service  (ITS), 
a  commercial  testing  laboratory,  to 
determine  if  GAMA's  time  estimate  of 
five  hours  for  measuring  each  water 
heater's  first  hour  rating  and  GAMA's 
cost  estimate  of  $85,000  for  performing 
tests  on  190  water  heaters  for  the 
revised  first  hour  rating  was  reasonable. 
ITS  advised  us  that  the  cost  estimate  of 
approximately  $450  per  test  unit 
($85000/190  heatera)  and  five-hour  time 
estimate  for  a  first  hour  rating  by  itself 
with  no  other  tests  being  conducted  was 
reasonable.  For  each  water  heater  tested, 
in  addition  to  conducting  the  first  hour 
rating  test,  the  testing  lab  would  have  to 
unpack  the  water  heater  from  the 
shipping  container,  setup  (and  later 
remove)  the  water  heater  from  the  test 
stand,  and  prepare  a  report  with  the  test 
results.  Therefore,  DOE  has  concluded 
that  GAMA's  data  is  acciirate  and  that 
the  revised  test  for  first  hour  rating  does 
constitute  an  undue  burden  on  the 
manufacturers. 

Since  it  will  take  the  manufacturers 
more  than  180  days  to  complete  testing 


of  all  water  heaters,  the  Department 
grants  GAMA's  petition  on  behalf  of  the 
following  manufacturers:  Aero 
Environmental  Limited,  American 
Water  Heater  Company,  Bock  Water 
Heaters,  Bradford-White  Corporation, 
Controlled  Energy  Corporation  (e.l.m. 
LeBlanc);  DEC  International,  GSW 
Water  Heating  Company  Ltd.,  Heat 
Transfer  Products,  Inc.,  Rheem  Water 
Heater  Division,  A.  O.  Smith  Water 
Products  Company.  State  Industries, 
Inc.,  Therma-Stor  Products  Group. 
Vaughn  Manufacturing  Company. 
Vulcano  Termo-Domesticos  S.A..  Water 
Heater  Innovations,  and  Airexcel,  Inc., 
Crispaire  Division.  This  will  provide  an 
additional  180  days  so  that 
manufacturers  can  complete  the  testing 
for  first  hour  rating.  The  extension 
allows  the  manufacturers  named  above 
imtil  June  5, 1999,  to  comply  with 
representations  under  the  revised  test 
procedure  for  first  hour  rating. 

Issued  in  Washington,  DC,  on  December 
21, 1998. 
Dan  W.  Reicher,  * 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

[FR  Doc.  9&-34457  Filed  12-28-98;  8:45  am) 

MLLMQ  COOE  MSO-OI-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  CPS8-40-001] 

East  Tennessee  Natural  Gas  Comjsany; 
Notice  of  Petition  to  Amend 

December  22, 1998. 

Take  notice  that  on  November  18, 
1998,  East  Tennessee  Natural  Gas 
Company  (East  Tennessee),  1001 
Louisiana,  Houston,  Texas  77002,  filed 
in  Docket  No.  CP98-40-001  an 
application,  pursuant  to  Sections  7(b) 
and  7(C)  of  the  Natural  Gas  Act  and  Part 
157  of  the  Commission's  Regulations 
seeking  to  amend  the  certificate  of 
public  convenience  and  necessity 
issued  on  April  1, 1998,  in  Docket  No. 
CP98-40-000,  all  as  more  ftilly 
described  in  the  application  which  is  on 
file  with  the  Commission  and  open  for 
public  inspection. 

Among  other  things,  the  certificate 
issued  to  East  Tennessee  on  April  1, 
1998  in  Docket  No.  CP9&-40-000 
authorized  East  Tennessee  to  increase 
the  maximum  allowable  operating 
pressing  (MAOP)  of  the  3100  Line.  East 
Tennessee  states  that  after  receiving  the 
certificate,  its  engineering  staff 
determined  that  certain  pipeline 
segments  of  the  3100  Line  need  to  be 
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replaced  in  order  to  meet  the 
Department  of  Transportation's  (DOT) 
strength  and  safety  specifications  for  the 
higher  MAOP.  Accordingly,  East 
Tennessee  now  seeks  authorization  to 
replace  certain  pipeline  segments  on  the 
3100  Line,  abandon  in  place  certain  of 
the  facilities  being  replaced,  and  acquire 
additional  temporary  and  permanent 
rights-of-way  to  effect  the  replacement. 

Any  person  desiring  to  participate  in 
the  hearing  process  or  to  make  any 
protest  with  reference  to  said 
application  should  on  or  before  January 
12, 1999,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  in  determining  the 
appropriate  action  to  be  taken  put  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  The  Commission's 
rules  require  that  protestors  provide 
copies  of  their  protests  to  the  party  or 
person  to  whom  the  protests  are 
directed.  Any  person  wishing  to  become 
a  party  to  a  proceeding  or  to  participate 
as  a  party  in  any  hearing  therein  must 
file  a  motion  to  intervene  in  accordance 
with  the  Commission's  Rules. 

A  person  obtaining  intervener  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  issued  by  the 
Commission,  filed  by  the  applicant,  or 
filed  by  other  interveners.  An  intervener 
can  file  for  rehearing  of  any  Commission 
order  and  can  petition  for  a  court  review 
of  any  such  order.  However,  an 
intervenor  must  submit  copies  of 
comments  or  any  other  filing  it  makes 
with  the  Commission  to  every  other 
intervenor  in  the  proceeding,  as  well  as 
filing  original  and  14  copies  with  the 
Commission. 

A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  such  comments  to 
the  Secretary  of  the  Commission. 
Commenters  will  be  placed  on  the 
Commission's  environmental  mailing 
fist,  will  receive  copies  of 
environmental  documents,  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Commenters  will  not  be  required  to 
serve  copies  of  filed  documents  on  all 
other  parties.  However,  Commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 


Commission  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  Federal 
court.  The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  Commenters  or  those 
requesting  intervenor  status. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  East  Tennessee  to 
appear  or  be  represented  at  the  hearing. 
Linwood  A.  Wateon,  Jr., 
Acting  Secretary. 
(FR  Doc.  98-34352  Filed  12-28-98;  8:45  am] 

HLUNQ  CODE  28-S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

project  11597-000,  AK] 

Ketchiitan  Public  Utilities;  Notice 
Granting  Additional  Time  to  File 
Comments  on  Ketchikan  Public 
Utilities  Proposal  to  Use  the 
Alternative  Procedures  to  File  an 
Application  for  the  Whitman  Lalce 
Hydroelectric  Project 

December  22, 1998. 

Ketchikan  Public  Utilities  (KPU)  has 
asked  to  use  an  alternative  procedure  in 
filing  an  application  for  original  license 
for  the  proposed  Whitman  Lake 
Hydroelectric  Project  No.  11597.* 

The  Commission  issued  a  notice  on 
December  4, 1998,  inviting  comments 
on  KPU's  request  to  use  the  alternative 
procedure.  The  notice  requested  that 
comments  be  filed  on  or  before  January 
4, 1999.  However,  KPU  has  scheduled 
the  initial  consultation  meeting  for 


January  7, 1999.  Therefore,  the 
Commission  is  granting  an  additional  30 
days  for  interested  parties  to  file  with 
the  Commission,  any  comments  on 
KPU's  proposal  to  use  the  alternative 
procedures  to  file  an  application  for  the 
Whitman  Lake  Hydroelectric  Project. 

The  comments  must  be  filed  by 
providing  an  original  and  8  copies  as 
required  by  the  Commission's  regulation 
to:  Federal  Energy  Regulatory 
Commission,  Office  of  the  Secretary, 
Docket— Room  lA,  888  First  Street,  NE, 
Washington.  DC  20426. 

All  comment  filings  must  bear  the 
heading  "Comments  on  the  Alternative 
Procedure,"  and  include  the  project 
name  and  number  (Whitman  Lake 
Hydroelectric  Project,  No.  11597). 

For  further  information,  call  Gaylord 
Hoisington  of  the  Federal  Energy 
Regulatory  Commission  at  (202)  219- 
2756,  or  E-mail 

Gaylord.Hoisington@FERC.FED.US. 
Information  is  also  available  on  the  web 
at  Mww.ferc.fed.us.  Call  (202)  208-2222 
for  assistance. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  98-34355  Filed  12-28-98;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 


Federal  Energy  Regulatory 
Commission 

[Project  11599-000,  AK] 

Ketchikan  Public  Utilities;  Notice 
Granting  Additional  Time  to  File 
Comments  on  Ketchikan  Public 
Utilities  Proposal  to  Use  the 
Alternative  Procedures  to  File  an 
Application  for  the  Conneil  Lake 
Hydroelectric  Project 

December  22, 1998. 

Ketchikan  Public  Utilities  (KPU)  has 
asked  to  use  an  alternative  procedure  in 
filing  an  application  for  original  license 
for  the  proposed  Conneil  Lake 
Hydroelectric  Project  No.  11599.^ 

The  Commission  issued  a  notice  on 
December  4, 1998,  inviting  comments 
on  KPU's  request  to  use  the  alternative 
procedure.  The  notice  requested  that 
comments  be  filed  on  or  before  January 
4, 1999.  However,  KPU  has  scheduled 
the  initial  consultation  meeting  for 
January  7, 1999.  Therefore,  the 
Commission  is  granting  an  additional  30 
days  for  interested  parties  to  file  with 
the  Commission,  any  comments  on 


'  The  4,500-kilowatt  project  would  be  located  on 
Whitman  Creek,  in  Ketchikan  Gateway  Borough 
Alaska,  partially  within  the  Tongass  National 
Forest. 


'  The  1,700-kilowatt  project  would  be  located  on 
Conneil  Lake,  owned  by  the  Ketchikan  Pulp 
Company,  on  Ward  Creek,  near  the  City  of 
Ketchikan  within  the  Tongass  National  Forest 
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CPU's  proposal  to  use  the  alternative 
)rocedures  to  file  an  application  for  the 
Zonnell  Lake  Hydroelectric  Project. 

The  comments  must  be  filed  by 
iroviding  an  original  and  8  copies  as 
equired  by  the  Commission's 
egulations  to:  Federal  Energy 
legulatory  Commission,  Office  of  the 
Jecretary,  Dockets— Room  lA,  888  First 
Street,  NE,  Washington,  DC  20426. 

All  comment  filings  must  bear  the 
leading  "Comments  on  the  Alternative 
'rocedure,"  and  include  the  project 
lame  and  number  (Connell  Lake 
Hydroelectric  Project,  No.  11599). 
I   For  further  information,  call  Gaylord 
Hoisington  of  the  Federal  Energy 
legulatory  Commission  at  (202)  219- 
S756,  or  E-mail 

^ylord.Hoisington@FERC.FED.US. 
nformation  is  also  available  on  the  web 
It  www.ferc.fed.us.  Call  (202)  208-2222 
or  assistance. 
Jnwood  A.  Watson,  Jr., 
Acting  Secretary. 

PR  Doc.  98-34356  Filed  12-28-98;  8:45  am] 
HUMO  CODE  (nr-oi-M 


>EPARTMErfr  OF  ENERGY 

federal  Energy  Regulatory 
mmission 

BtotNo.CP9»-109-000] 

Coch  Gateway  Pipeline  Company, 
>tice  of  Application 

mber  22, 1998. 

Take  notice  that  on  December  10, 
998,  Koch  Gateway  Pipeline  Company 
Koch  Gateway).  Post  Office  Box  1478. 

ouston,  Texas  77521-1478.  filed  in 
et  No.  CP99-109-000  an 
ipplication  pursuant  to  section  7(b)  of 
he  Natural  Gas  Act,  for  permission  and 
ipproval  to  abandon  by  sale  to 
^idCoast  Gas  Pipeline,  Inc.  (MidCoast), 
1  Texas  intrastate  pipeline  comptmy, 
»rtain  transmission  and  gathering 
acilities  located  in  southern  Texas,  all 
is  more  fully  set  forth  in  the  appUcation 
which  is  on  file  with  the  Commission 
md  open  to  public  inspection. 

Koch  Gateway  requests  authorization 
:o  abandon,  by  sale  to  MidCoast, 
ipproximately  130  miles  of  various  size 
ransmission  pipeline  and  metering 
acilities,  as  well  as  certain  certificated 
jathering  facilities,  located  in  Bee,  Live 
Dak,  Jim  Wells,  San  Patricio,  Nueces 
md  Duval  Counties,  Texas,  referred  to 
IS  Indexes  23,  50  and  85;  and, 
nllectively  referred  to  herein  as  the 
iruni  System.  Koch  Gateway  states  that 
hese  facilities  are  no  longer 
economically  justified  as  a  part  of  its 
nterstate  pipeline  system.  Koch 
[gateway  further  states  that  the  facilities 


are  not  located  near  its  other  productive 
pipeline  assets  and  that  Koch  Gateway 
has  no  plans  to  expand  its  natural  gas 
service  in  the  area  served  by  the  assets 
proposed  for  abandonment.  In  addition, 
Ko<^  Gateway  states  that  the  operation 
and  maintenance  costs  of  the  Bnini 
System  are  relatively  high  and  are  not 
proportionate  to  the  revenue  generated 
by  the  faciUties.  Koch  Gateway  states 
that  abandonment  of  the  facilities  will 
reduce  operating  and  maintenance  costs 
on  its  system  and  will  result  in  the 
transfer  of  under-utilized  facilities  to  an 
entity  that  can  more  efficiently  and 
profitably  employ  them  in  providing 
economical  and  reliable  natural  gas 
transportation  service.  It  is  stated  that 
the  Purchase  and  Sale  Agreement 
provides  that  Koch  Gateway  will  sell  the 
above  faciUties  to  MidCoast  for 
$525,000. 

Koch  Gateway  states  that  it  currently 
utiUzes  the  facilities  proposed  for 
abandonment  to  provide  gathering  and 
firm  transportation  services  to  a  single 
customer,  Entex,  Inc.  (Entex),  a  local 
distribution  company  and  deUvers 
natural  gas  to  various  farm  taps  and 
small  dty-gotes  on  behalf  of  Entex.  It  is 
stated  that  Entex  does  not  oppose  the 
proposed  abandonment  and  has  reached 
agreement  with  MidCoast  for  continued 
natural  gas  service.  Koch  Gateway  states 
that  it  proposes  to  provide  30-day 
written  notice  to  all  affected 
interruptible  gathering  and 
transportation  customers.  It  is  stated 
that  after  the  sale  of  the  assets,  MidCoast 
intends  to  offer  interruptible  gathering 
and  transmission  services  at  negotiated 
rates. 

Koch  Gateway  states  that  it  currently 
provides  a  no-cost  pooling  service  and 
shippers  who  select  such  service  can 
pool  their  gas  receipts  at  a  theoretical 
pooling  point.  It  is  stated  that  in  this 
region,  the  pooUng  point  is  designated 
as  the  Refugio  Pooling  Point.  Koch 
Gateway  further  states  that  there  is 
currently  no  transportation  fee  charged 
for  transporting  natural  gas  through 
transmission  facilities  fi^m  receipt 
points  to  the  related  pooling  point; 
however,  there  is  a  gathering  fee 
charged  for  receipt  volumes  moved 
through  gathering  facilities.  Koch 
Gateway  states  that  after  the  sale  of  the 
Bruni  System,  this  service  will  still  be 
available  on  its  system.  It  is  stated  that 
shippers  will  be  able  to  pool  receipt 
volumes  from  the  northeast  terminus  of 
Index  50  to  the  Refugio  Pooling  Point. 
Koch  Gateway  explains  that  shippers 
selecting  this  service  after  the  sale  of  the 
Bruni  System  will  pay  a  gathering  and/ 
or  transportation  fee  to  MidCoast  and,  if 
they  so  choose,  can  still  pool  to  the 


Refugio  Pooling  Point  for  no  additional 
transportation  fee  on  Koch  Gateway. 

Any  person  desiring  to  be  hrard  or  to 
make  any  protest  with  reference  to  said 
apphcation  should  on  or  before  January 
12, 1999.  file  with  the  Federal  Energy 
Regulatory,  888  First  street,  NE, 
Washington.  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  taken  but  will  not 
serve  to  make  the  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
appUcation  if  no  motion  to  intervene  is 
£Qed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  pubUc  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  beUeves 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Koch  Gateway  to  appear 
or  be  represented  at  the  hearing. 
Linwood  A.  Wataon,  Jr., 
Acting  Secretary. 
(FR  Doc.  98-34353  Filed  12-28-98;  8:45  am] 

MUMQ  oooE  tnr-ti-ii 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DodtM  No.  CP99-1 1 7-0001 

Questar  Pipeline  Company;  Notice  of 
Request  Under  Blanket  Authorization 

December  22, 1998. 

Take  notice  that  on  December  15, 
1998,  Questar  Pipeline  Company 
(Questar,  180  East  100  South,  Salt  Lake 
Qty,  Utah  84111,  filed  a  request  with 
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the  Commissioii  in  Docket  No.  CP99- 
117-000,  pursuant  to  Sections  157.205 
and  157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(NGA)  for  authorization  to  reactivate  the 
Quarles  Drilling  Company  (Quarles) 
M&R  Delivery  Point  authorized  in 
blanket  certificate  issued  in  Docket  No. 
CP82-491-000,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  for  public 
inspection. 

Questar  proposes  to  reactivate  the 
Quarles  M&R  DeUvery  Point  located  at 
the  upstream  end  of  Questar's 
Jurisdictional  Lateral  No.  55  in  Uinta 
County,  Wyoming,  at  the  request  of 
Amoco  Production  Company  (Amoco). 
Questar  states  the  purpose  of 
reactivating  the  Quarles  M&R  Delivery 
Point  would  be  to  provide  fuel  gas  for 
facilities  which  would  be  used  in  its 
pressure-maintenance  program  for  . 
existing  Amoco  wells  located  in  the 
Millis  Ranch  area.  Questar  further  states 
that  this  can  be  done  by  turning  on  an 
existing  4-inch  valve  to  provide  the 
requested  service  an  that  is  anticipates 
delivery  up  to  an  estimated  144  Dith  per 
day  of  natural  gas.  Questar  continues 
that  since  there  would  be  no  new 
construction  associated  with  the 
proposal  and,  therefore,  there  would  be 
"no  effect"  to  the  existing  environment. 
Questar  further  continues  that  there 
would  be  no  cost  associated  with  the 
reactivation  of  the  Quarles  M&R 
Delivery  Point. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  the 
Commission  has  issued  this  notice,  file 
pursuant  to  Rule  214  of  the 
Commission's  Procediural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  is  filed 
and  not  withdrawn  within  30  days  after 
the  time  allowed  for  filing  a  protest,  the 
instant  request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  NGA. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  98-34354  Filed  12-2ft-98:  8:45  am] 

BILUNQ  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6211-7] 

Agency  information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request;  Best 
Management  Practices  for  the 
Bleached  Papergrade  Kraft  and  Soda 
Subcategory  and  the  Papergrade 
Sulfite  Subcategory  of  ttie  Pulp,  Paper, 
and  Paperboard  Point  Source  Category 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.),  this  document  annotmces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Information  Collection 
Request  for  Best  Management  Practices 
for  the  Bleached  Papergrade  Kraft  and 
Soda  Subcategory  and  the  Papergrade 
Sulfite  Subcategory  of  the  Pulp,  Paper, 
and  Paperboard  Point  Source  Category 
(EPA  ICR  No.  1829.01). 
DATES:  Comments  must  be  submitted  on 
or  before  January  28, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Sandy  Fanner  at  EPA  by  phone 
at  (202)  260-2740,  by  e-mail  at 
fanner.sandy@epa.gov,  or  download  the 
ICR  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  1829.01. 

SUPPLEMENTARY  INFORMATION:  Title:  Best 
Management  Practices  for  the  Bleached 
Papei;grade  Kraft  and  Soda  Subcategory 
and  the  Papergrade  Sulfite  Subcategory 
of  the  Pulp,  Paper,  and  Paperboard 
Point  Source  Category  (EPA  ICR  No. 
1829.01).  This  is  a  new  collection. 

Abstract:  The  Environmental 
Protection  Agency  (EPA)  has  established 
Best  Management  Practices  (BMPs) 
provisions  as  part  of  final  amendments 
to  40  CFR  part  430,  the  Pulp,  Paper  and 
Paperboard  Point  Source  Category 
promulgated  on  April  15, 1998  (see  63    . 
FR  18641-18643).  These  provisions, 
promulgated  under  the  authorities  of 
sections  304,  307,  308,  402,  and  501  of 
the  Clean  Water  Act,  require  that 
owners  or  operators  of  bleached 
papergrade  kraft,  soda  and  sulfite  mills 
implement  site-specific  BMPs  to  prevent 
or  otherwise  contain  leaks  and  spills  of 
spent  pulping  liquors,  soap  and 
turpentine  and  to  control  intentional 
diversions  of  these  materials.  EPA  has 
determined  that  these  BMPs  are 
necessary  because  the  materials 
controlled  by  these  practices,  if  spilled 


or  otherwise  lost,  can  interfere  with 
wastewater  treatment  operations  and 
lead  to  increased  discharges  of  toxic, 
nonconventional,  and  conventional 
pollutants.  For  further  discussion  of  the 
need  for  BMPs,  see  section  VI.B.7  of  the 
preamble  to  the  amendments  to  40  CFR 
part  430  (see  63  FR  18561-18566).  The 
Federal  Register  document  required 
under  5  CFR  1320.8(d),  soliciting 
comments  on  this  collection  of 
information  was  published  on  4/15/98 
(63  FR  18399);  no  comments  were 
received. 

EPA  has  structured  the  regulation  to 
provide  maximum  flexibility  to  the 
regulated  community  and  to  minimize 
administrative  burdens  on  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permit  and  pretreatment 
control  authorities  that  regulate 
bleached  papergrade  kraft  and  soda  and 
papergrade  sulfite  mills.  Although  EPA 
does  not  anticipate  that  mills  will  be 
required  to  submit  any  confidential 
business  information  or  trade  secrets  as 
part  of  this  ICR,  all  data  claimed  as 
confidential  business  information  will 
be  handled  pursuant  to  40  CFR  part  2 
when  EPA  is  the  permitting  authority 
and  applicable  state  rules  and  local 
ordinances  when  these  entities  are  the 
permitting  or  control  authorities. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  nimiber.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15. 

Burden  Statement:  The  annual  burden 
to  prepare,  certify,  and  update  the  BMP 
plan  and  to  fulfill  on-going  BMP 
requirements  is  estimated  to  average 
approximately  941  hours  per 
respondent.  Annual  Agency  burden  to 
assist  state  and  local  governments  in  the 
implementation  of  the  BMP 
requirements  is  estimated  at  about  4 
hours  per  respondent. 

Burden  means  the  total  time,  effort,  ot 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  time 
needed  to:  review  instructions,  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  previously 
applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  the  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
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information  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Entities  potentially  affected  by  this 
action  are  those  operations  that 
chemically  pulp  wood  fiber  using  kraft 
or  soda  methods  to  produce  bleached 
papergrade  pulp,  paperboard,  coarse 
paper,  tissue  paper,  fine  paper,  and/or 
paperboard;  those  operations  that 
chemically  pulp  wood  fiber  using 
papergrade  sulfite  methods  to  produce 
pulp  and/or  paper;  and  State  permitting 
and  local  pretreatment  control 
authorities. 

Estimated  Number  of  Respondents: 
130. 

Frequency  of  Response:  Initial  plus 
annual  and  as-needed  to  respond  to 
leaks  or  spills  and  to  update  records. 
Initial  and  aimual  recurring  burden  for 
state  permitting  and  local  pretreatment 
control  autborities. 

Estimated  Total  Annual  Hour  Burden: 
122,383  hours. 

Estimated  Total  Annualized  Cost 
Burden:  $7,255,000. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1829.01  in 
any  correspondence. 
Ms.  Sandy  Fanner,  U.S.  Environmental 

Protection  Agency,  OP  Regulatory 

Information  Division  (2137),  401  M 

Street,  SW,  Washington,  DC  20460; 
and 
Office  of  Information  and  Regulatory 

Afiiairs,  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

EPA,  725  17th  Street,  NW, 

Washington,  DC  20503. 

Dated:  December  22, 1998. 
Joseph  Retzer, 

Director,  Regulatory  Information  Division. 
(FR  Doc.  98-34416  Filed  12-28-98;  8:45  am] 
BiLLMO  CODE  aaao-so-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6212-7] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request;  1999 
Haiardous  Waste  Report  (Biennial 
Report) 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 


3501  et  seq.),  this  notice  announces  that 
the  following  Information  Collection 
Request  (ICR)  has  been  forwarded  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  and  approval:  1999 
Hazardous  Waste  Report;  0976.09;  OMB 
Control  Number  2050-0024;  expiration 
date  9/30/99.  The  ICR  describes  the 
nature  of  the  information  collection  and 
its  expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Conunents  must  be  submitted  on 
or  before  January  28, 1999. 
FOR  FURTHER  INFORMATION  OR  A  COPY: 
Contact  Sandy  Farmer  at  EPA  by  phone 
at  (202)  260-2740.  by  email  at 
farmer.sandy@epamail.epa.gov,  or 
download  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  0976.09. 

SUPPLEMENTARY  INFORMATION:  Title:  The 
1999  Hazardous  Waste  Report  (Biennial 
Report);  OMB  Control  Niunber  2050- 
0024,  expiring  9/30/99.  This  is  a  request 
for  extension  of  a  currently  approved 
collection. 

Abstract:  EPA  collects  and  maintains 
information  about  the  generation, 
management,  and  final  disposition  of 
the  nation's  hazardous  waste  regulated 
under  the  Resource  Conservation  and 
Recovery  Act  (RCRA).  EPA  obtains  this 
information  in  large  degree  through  the 
1999  Hazardous  Waste  Report, 
commonly  called  the  Biennial  RefHjrt. 
Every  two  years,  the  Hazardous  Waste 
Report  is  sent  to  hazardous  waste 
generators  and  faciUties  that  treat,  store, 
or  dispose  hazardous  waste  activities. 
Data  provided  is  entered  into  a  database 
by  the  states  and/or  EPA  Regions.  This 
data  is  used  for  planning  and  regulatory 
purposes  by  both  the  states  and  EPA. 
This  collection  is  mandated  under  the 
authority  of  Sections  3002  and  3004  of 
the  Resource  Conservation  and 
Recovery  Act  of  1976,  as  amended  by 
the  Hazardous  and  Solid  Waste 
Amendments  of  1984.  Section  3002     ^ 
requires  hazardous  waste  generators  to 
repKirt  to  EPA  or  authorized  states,  at 
least  every  two  years,  the  quantities, 
nature,  and  disposition  of  generated 
hazardous  waste.  Under  the  authonty  of 
Section  3004,  EPA  requires  reporting  by 
treatment,  storage,  and  disposal 
facilities  for  the  wastes  they  receive.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
Part  9  and  48  CFR  Chapter  15.  The 
Federal  Register  Notice  required  under 
5  CFR  1320;^8(d),  soliciting  comments  on 
this  collection  of  information  was 


published  on  10/13/98  (63  FR  54691). 
Three  comments  were  received. 

Burden  Statement:  The  annual  public 
reporting  and  record  keeping  burden  for 
this  collection  of  information  is 
estimated  to  average  12.8  hours  per 
response.  Biu-den  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  Large 
Quantity  Generators  and  Treatment. 
Storage,  and  Disposal  FaciUties. 

Estimated  Number  of  Respondents: 
15,430. 

Frequency  of  Response:  Biennially. 

Estimated  Total  Annual  Hour  Burden: 
98,777  hours. 

Estimated  Total  Annualized  Cost 
Burden:  $3,794,677. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  acciuacy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  0976.09  and 
OMB  Control  No.  2050-0024  in  any 
correspondence. 

Ms.  Sandy  Fanner.  U.S.  Environmental 
Protection  Agency.  Office  of  Policy, 
Regulatory  Information  Division 
(2137).  401  M  Street,  SW. 
Washington,  DC  20460 

and 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Attention:  Desk  Officer  for 
EPA.  725  17th  Street,  NW. 
Washington.  DC  20503. 

Dated:  [)ecember  22, 1998. 
Joieph  Retzer,  Director, 
Regulatory  Information  Divicion. 
[FR  Doc.  98-34423  Filed  12-28-98:  8:45  am] 
MUMO  CODE  Mfl^-eft-P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6212-6] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request;  Air 
Pollution  Regulations  for  Outer 
Continental  Shelf  Activities:  Reporting 
Recordkeeping,  and  Testing 
Requirements 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  following  Information  Collection 
Request  (ICR)  has  been  forwarded  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval:  Air 
Pollution  Regulations  for  the  Outer 
Continental  Shelf  (OCS)  Activities: 
Reporting,  Recordkeeping  and  Testing 
Requirements,  OMB  Control  Number 
2060-0249,  ICR  number  1601.04. 
expiration  date:  February  28.  1999.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
burden  and  cost;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  January  28, 1999. 
FOR  FURTHER  INFORMATION  OR  A  COPY 
call:  Contact  Sandy  Fanner  at  EPA  by 
phone  at  (202)  260-2740.  by  E-Mail  at 
farmer.sandy@epamail.epa.gov  or 
download  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  1601.04. 

SUPPLEMENTARY  INFORMATION:  Title:  Air 
Pollution  Regulations  for  the  Outer 
Continental  Shelf  (OCS)  Activities: 
Reporting,  Recordkeeping  and  Testing 
Requirements,  OMB  Control  Number 
2060-0249,  ICR  number  1601.04, 
expiring  on  February  28, 1999.  This  is 
a  request  for  extension  of  a  currently 
approved  collection. 

Abstract:  Under  Section  328  (Air 
Pollution  From  Outer  Continental  Shelf 
Activities)  of  the  Clean  Air  Act  (CAA) 
EPA  has  responsibility  for  regulating  air 
pollution  from  OCS  sources  located 
offshore  of  the  States  along  the  Arctic. 
Atlantic  and  Pacific  coasts,  and  along 
the  eastern  Gulf  of  Mexico  coast  (off  the 
coast  of  Florida).  The  U.S.  Department 
of  Interior's  Minerals  Management 
Service  (MMS)  has  responsibility  for 
regulating  air  pollution  from  sources 
located  in  the  western  Gulf  of  Mexico. 
On  September  4,  1992  at  57  FR  40792, 
EPA  promulgated  regulations  to  control 
air  pollution  from  OCS  sources.  The 


regulations  establish  two  zones:  sources 
within  25  miles  of  a  State's  seaward 
boundary  (25-mile  limit)  must  comply 
with  the  same  State/local  air  pollution 
control  requirements  as  would  be 
applicable  if  the  source  were  located  in 
the  corresponding  onshore  area  (COA), 
and  sources  beyond  the  25-mile  limit 
must  comply  with  Federal  air  pollution 
control  regulations.  The  regulations  are 
codified  as  part  55  of  chapter  I  of  title 
40  of  the  Code  of  Federal  Regulations 
(CFR). 

The  ICR  addresses  the  information 
collection  burden  for  industry 
respondents  who  are  subject  to  the 
reporting,  recordkeeping,  and  testing 
requirements  of  the  OCS  air  regulations. 
Industry  respondents  include  owners  or 
operators  of  existing  and  new  or 
modified  stationary  sources.  The  ICR 
also  addresses  the  burden  to  the 
agencies  who  are  responsible  for 
implementing  and  enforcing  the  OCS 
regulations.  The  EPA  has  delegated  the 
authority  to  implement  and  enforce  the 
OCS  regulations  for  sources  located  off 
the  coast  of  California  to  four  local  air 
pollution  control  agencies.  The  EPA 
implements  and  enforces  the  regulations 
for  all  other  sources  under  its 
jurisdiction.  All  burden  estimates  are 
calculated  for  the  3-year  period 
beginning  March  1,  1999  and  ending 
February  28,  2002.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to.  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  Part  9 
and  48  CFR  Chapter  15.  The  Federal 
Register  Notice  required  under  5  CFR 
1320.8(d),  soliciting  comments  on  this 
collection  of  information  was  published 
on  July  8,  1998  (63  FR  36894)  and  no 
comments  were  received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  375  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 


information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  Ovimer 
and  operators  of  facilities  locating  on 
the  OCS  (generally  for  the  production  of 
oil  and  gas)  and  State  and  local  agencies 
delegated  responsibility  to  implement 
and  enforce  the  OCS  Air  Regulations. 

Estimated  Number  of  Respondents: 
78. 

Frequency  of  Response:  On  occasion 
and  annually. 

Estimated  Total  Annual  Hour  Burden: 
44,642  hours. 

Estimated  Total  Annualized  Cost 
Burden;  $218,894. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1601.04  and 
OMB  Control  No.  2060-0249  in  any 
correspondence. 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Office  of  Policy, 

Regulatory  Information  Division 

(2137),  401  M  Street,  SW, 

Washington,  DC  20460 
and 
Office  of  Information  and  Regulatory 

Affairs,  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

EPA,  725  17th  Street.  NW, 

Washington,  DC  20503. 

Dated:  December  22, 1998. 
Joseph  Rctzer, 

Director.  Regulatory  Information  Division. 
[FR  Doc.  98-34424  Filed  12-28-98;  8:45  am) 

BILUNG  CODE  6SaO-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6212-8] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request;  National 
Emission  Standards  for  Hazardous  Air 
Pollutants:  Radionuclides 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  following  Information  Collection 
Request  (ICR)  has  been  forwarded  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval: 
National  Emission  Standards  for 
Hazardous  Air  Pollutants: 
Radionuclides,  OMB  Control  Number 
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2  060-0191,  expiration  date  1/31/99.  The 
ZR  describes  the  nature  of  the 
I  iformation  collection  and  its  expected 
[  ost  and  burden;  where  appropriate,  it 
i  icludes  the  actual  data  collection 
i  istniment. 

[  ATES:  Comments  must  be  submitted  on 
c  r  before  January  28, 1999. 
F  OR  FURTHER  INFORMATION  OR  A  COPY 
call:  Sandy  Farmer  at  EPA  by  phone  at 
02)  260-2740,  by  email  at 

er.sandy@epamail.epa.gov,  or 
ownload  off  the  Internet  at  http:// 
.epa.gov/icr  and  refer  to  EPA  ICR 
1100.09. 
EMENTARY  INFORMATION:  Title: 
National  Emission  Standards  for 
Hazardous  Air  Pollutant:  Radionuclides 

f)MB  Control  No.  2060-0191;  EPA  ICR 
o.  1100.09).  Expiring  1/31/99.  This  is 
request  for  extension  of  a  currently 

proved  collection. 

Abstract:  On  December  15, 1989 
lursuant  to  section  112  of  the  Clean  Air 

ct  as  amended  in  1977  (42  USC  1857), 

e  Environmental  Protection  Agency 
A)  promulgated  NESHAPs  to  control 

dionuclide  emissions  from  several 

lurce  categories.  The  regulations  weris 
lubhshed  in  54  FR  51653,  and  are 

dified  at  40  CFR  subparts  B,  H,  K,  R, 

ad  W,  and  impose  the  following 

idionuclide  dose  and  emission 

andards: 
Subpart  B — Underground  Uranium 

Mines — 10  mrein/yr 
S  ubpart  H — Department  of  Energy 

Facilities — 10  mrem/yr,  20  pci/m^-s 
!  ubpart  K— Elemental  Phosphorous 

Plants— 2  curies/yr 
!  ubpart  R — ^Phosphogypsum  Stacks — 20 

pci/m^-s 

Information  collected  is  used  by  EPA 
:  >  ensure  that  public  health  continues  to 
;  B  protected  from  the  hazards  of 
9  irbome  radionuclides  by  compliance 
1/  rith  these  standards.  If  the  information 
k  rere  not  collected,  it  is  unlikely  that  a 
violation  of  the  standards  would  be 
dentified  and,  thus,  there  would  be  no 
corrective  action  initiated  to  bring  the 
facilities  back  into  compliance. 
Compliance  is  demonstrated  through 
ebiission  testing  and/or  dose 
calculation.  All  facilities  are  required  to 

Iculate,  monitor,  and  maintain  their 

cords  for  5  years.  In  some  cases,  they 

so  report  their  results  to  EPA. 

An  agency  may  not  conduct  or 
jionsor,  and  a  person  is  not  required  to 

Sspond  to,  a  collection  of  information 
iless  it  displays  a  currently  valid  0MB 
introl  number.  The  OMB  control 
iiumbers  for  EPA's  regulations  are  listed 
i<i  40  CFR  part  9  and  48  CFR  chapter  15. 
jl  he  Federal  Register  Notice  required 
J  Oder  5  CFR  1320.8(d),  soliciting 
:  jmments  on  this  collection  of 


information  was  published  on  08/27/98 
(63  FR  45809).  No  comments  were 
received. 

Burden  Statement:  The  annual  public 
reporting  and  record  keeping  burden  for 
this  collection  of  information  is 
estimated  to  average  526  hours  per 
response.  This  estimate  iiicludes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Department  of  Energy  (DOE)  facilities, 
elemental  phosphorus  plants, 
phosphogypsum  stacks,  imderground 
uranium  mines  and  uranium  mill 
trailings  piles 

Estimated  Number  of  Respondents: 
87. 

Frequency  of  Response:  Annually  or 
less  than  annually. 

Estimated  Total  Annual  Hour  Burden: 
45,748  hours. 

Estimated  Total  Annualized  Cost 
Burden:  $1,737,000. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden,  to 
the  following  addresses.  Please  refer  to 
EPA  ICR  No.  1100.09  and  OMB  Control 
No.  2060-0191  in  any  correspondence. 

Ms.  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Office  of  Policy, 
Regulatory  Information  Division 
(2137),  401  M  Street,  SW, 
Washington,  DC  20460 

and 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
EPA,  725  17th  Street,  NW, 
Washington,  DC  20503. 

Dated:  December  22, 1998. 
Joseph  Retzer, 

Director.  Regulatory  Information  Division. 
[FR  Doc.  98-34425  Filed  12-28-98;  8:45  am] 

BILUNQ  CODE  asaO-M-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-«212-2] 

Office  of  Environmental  Justice  Small 
Grants  Program— Application 
Guidance  FY  1999 

Introduction 

This  guidance  outlines  the  purpose, 
goals,  and  general  procedures  for 
application  and  award  under  the  Fiscal 
Year  (FY)  1999  Office  of  Environmental 
Justice  Small  Grants  Program.  For  FY 
1999,  EPA  will  make  available 
approximately  Si, 600 ,000  in  grant  funds 
to  eligible  organizations;  $1,000,000  of 
this  amount  is  available  for  superfimd 
projects  only.  Applications  must  be 
mailed  to  your  appropriate  EPA  regional 
office  (listed  in  Section  III)  and 
postmarked  no  later  than  Friday,  March 
5, 1999. 

This  guidance  includes  the  following: 

I.  Scope  and  Purpose  of  the  OEJ  Small  Grants 

Program 
U.  Eligible  Applicants  and  Activities 

III.  Application  Requirements 

IV.  Process  for  Awarding  Grants 

V.  Expected  Time-frame  for  Reviewing  and 

Awarding  Grants 

VI.  Project  Period  and  Final  Reports 
Vn.  Fiscal  Year.2000  OE)  Small  Granto 

Program 

Translations  Available 

A  Spanish  translation  of  this 
annoimcement  may  be  obtained  by 
calling  the  Office  of  Environmental 
Justice  at  1-800-962-6215. 

Hay  traducciones  disponibles  de  este 
anuncio  en  espanol.  Si  usted  esta   ^ 
interesado  en  obtener  una  traduccion  de 
este  anuncio  en  espanol,  por  favor  llame 
a  La  Officina  de  Justicia  Ambiental 
conocida  como  "Office  of 
Environmental  Justice,"  linea  gratuita 
(1-800-962-6215). 

I.  Scope  and  Purpose  of  the  OEJ  Small 
Grants  Program 

The  purpose  of  this  grant  program  is 
to  provide  financial  assistance  to 
eligible  community  groups  (i.e., 
community-based/grassroots 
organizations,  churches,  or  other  non- 
profit organizations)  and  federally 
recognized  tribal  governments  that  are 
working  on  or  plan  to  carry  out  projects 
to  address  environmental  justice  issues. 
Preference  for  awards  will  be  given  to 
community-based/grassroots 
organizatipns  that  are  working  on  local 
solutions  to  local  environmental 
problems.  Funds  can  be  used  to  develop 
a  new  activity  or  substantially  improve 
the  quality  of  existing  programs  that 
have  a  direct  impact  on  affected 
communities.  All  awards  will  be  made 
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in  the  form  of  a  grant  not  to  exceed  one 
year.  ^ 

Background 

In  its  1992  report.  Environmental 
Equity:  Reducing  Risk  for  All 
Communities.  EPA  found  that  minority 
and  low-income  populations  may 
experience  higher  than  average 
exposure  to  toxic  pollutants  than  the 
general  population.  The  Office  of 
Environmental  Justice  (OEJ)  was 
established  in  1992  to  help  these 
communities  identify  and  assess 
pollution  sources,  to  implement 
environmental  awareness  and  training 
programs  for  affected  residents,  and  to 
work,  with  community  stakeholders  to 
devise  strategies  for  environmental 
improvements. 

In  June  of  1993,  OEJ  was  delegated 
granting  authority  to  solicit,  select, 
supervise,  and  evaluate  environmental 
justice-related  projects,  and  to 
disseminate  information  on  the  projects' 
content  and  effectiveness.  Fiscal  year 
(FY)  1994  marked  the  first  year  of  the 
OEJ  Small  Grants  Program.  The  chart 
below  shows  how  the  grant  monies  have 
been  expended  since  FY  1994. 


Fiscal  year 

S  Amount 

Number  of 
awards 

1994  

S500.000 
3,000,000 
2,800,000 
2,700,000 
2.500.000 
1.600.000 

71 

1995 

175 

1996  

152 

1997  

139 

1998  

1999 

123 

How  Does  EPA  Define  Environmental 
Justice  Under  the  Environmental  Justice 
Small  Grants  Program? 

Environmental  justice  is  the  fair 
treatment  and  meaningful  involvement 
of  all  people  regardless  of  race,  color, 
national  origin,  or  income  with  respect 
to  the  development,  implementation, 
and  enforcement  of  environmental  laws, 
regulations,  and  policies.  Fair  treatment 
means  that  no  groups  of  people, 
including  racial,  ethnic,  or 
socioeconomic  groups,  should  bear  a 
disproportionate  share  of  the  negative 
environmental  consequences  resulting 
from  industrial,  municipal,  and 
commercial  operations  or  the  execution 
of  federal,  state,  local,  and  tribal 
programs  and  policies. 

II.  Eligible  Applicants  and  Activities 

A.  Who  May  Submit  Applications  and 
May  an  Applicant  Submit  More  Than 
One? 

Any  affected,  non-profit  community 
organization  501c  (3)  or  501c  (4) '  or 


federally  recognized  tribal  government 
may  submit  an  application  upon 
publication  of  this  solicitation. 
Applicants  must  be  non-profit  to  receive 
these  federal  funds.  State  recognized 
tribes  or  indigenous  peoples 
organizations  are  able  to  apply  for  grant 
assistance  as  long  as  they  meet  the 
definition  of  a  non-profit  organization. 
"Non-profit  organization"  means  any 
corporation,  trust,  association, 
cooperative,  or  other  organization  that 

(1)  is  operated  primarily  for  scientific, 
educational,  service,  charitable,  or 
similar  purposes  in  the  public  interest; 

(2)  is  not  organized  primarily  for  profit; 
and  (3)  uses  its  net  proceeds  to 
maintain,  improve,  and/or  expand  its 
operations.  While  state  and  local 
governments  and  academic  institutions 
are  eligible  to  receive  grants,  preference 
will  be  given  to  non-profit,  community- 
based/grassroots  organizations  and 
federally  recognized  tribal  governments. 
Preference  may  be  given  to  those 
organizations  that  have  not  received 
previous  Environmental  Justice  grants. 
Individuals  are  not  eligible  to  receive 
grants. 

The  Environmental  Justice  Small 
grants  Program  is  a  competitive  process. 
In  order  not  to  give  preferential 
treatment  to  any  single  potential 
applicant,  the  Agency  will  offer  training 
and  conference  calls  on  grant 
application  guidelines.  We  encourage 
you  to  participate  so  that  you  can  have 
your  questions  answered  in  a  public 
forum.  Please  call  your  Regional  office 
to  inquire  about  the  scheduled  dates  of 
the  special  training  and  conference 
calls. 

EPA  will  consider  only  one 
application  per  applicant  for  a  given 
project.  Applicants  may  submit  more 
than  one  application  as  long  as  the 
applications  are  for  separate  and 
distinct  projects  or  activities.  Applicants 
that  were  previously  awarded  small 
grant  funds  may  submit  an  application 
for  FY  1999.  Every  application  for  FY 
1999  will  be  evaluated  based  on  the 
merit  of  the  proposed  project  in  relation 
to  the  other  FY  1999  pre-applications. 
However,  Past  performance  may  be 
considered  during  the  ranking  and 
evaluation  process  for  those  applicants 
who  have  received  previous  grants. 

B.  What  Types  of  Projects  Are  Eligible 
for  Funding? 

In  order  to  be  considered  for  funding, 
the  application  must  include  the 


'  As  a  result  of  the  Lobbying  Disclosure  Act  of 
1995.  EPA  (and  other  federal  agencies)  may  not 


award  grants  to  non-profit.  501(c)(4)  organizations 
that  engage  in  lobbying  activities.  This  restriction 
applies  to  any  lobbying  activities  of  a  501(c)(4) 
organization  without  distinguishing  between 
lobbying  funded  by  federal  money  and  lobbying 
funded  by  other  sources. 


following  information:  (1)  how  the 
proposed  project  addresses  issues 
related  to  at  least  two  environmental 
statutes  and  (2)  how  the  proposed 
project  meets  at  least  two  of  the  program 
goals. 

(1)  Multi-Media  Statutory  Requirement 

The  OEJ  Small  Grants  Program  awards 
grants  under  a  multi-media  granting 
authority.  This  means  that  recipients  of 
these  funds  must  implement  projects 
that  address  pollution  in  more  than  one 
environmental  medium  (e.g.,  air,  water). 
To  show  evidence  of  the  breadth  of  the 
project's  scope,  the  application  must 
identify  at  least  two  environmental 
statutes  that  the  project  will  address.  In 
most  cases,  your  project  will  include 
activities  outlined  in  the  following 
environmental  statutes: 

a.  Clean  Water  Act,  Section  104(b)(3): 
conduct  and  promote  the  coordination 
of  research,  investigations,  experiments, 
training,  demonstration,  surveys,  and 
studies  relating  to  the  causes,  extent, 
prevention,  reduction,  and  elimination 
of  water  pollution. 

b.  Safe  Drinking  Water  Act,  Section 
1442(b)(3):  develop,  expand,  or  carry 
out  a  program  (that  may  combine 
training,  education,  and  employment) 
for  occupations  relating  to  the  public 
health  aspects  of  providing  safe 
drinking  water. 

c.  Solid  Waste  Disposal  Act,  Section 
8001(a):  conduct  and  promote  the 
coordination  of  research,  investigations, 
experiments,  training,  demonstrations, 
surveys,  public  education  programs,  and 
studies  relating  to  solid  waste  (e.g., 
health  and  welfare  effects  of  exposure  to 
materials  present  in  solid  waste  and 
methods  to  eliminate  such  effects). 

d.  Clean  Air  Act,  Section  103(b)  (3): 
conduct  research,  investigations, 
experiments,  demonstrations,  surveys, 
and  studies  related  to  the  causes,  effects 
(including  health  and  welfare  effects), 
extent,  prevention,  and  control  of  air 
pollution. 

In  some  circumstances,  your  project 
may  be  very  research-oriented  and 
specific  to  a  particular  environmental 
problem.  If  this  is  the  case,  you  may 
reference  the  following  environmental 
statutes  (either  list  one  of  the  following 
in  addition  to  one  listed  above  or  list 
two  of  the  following). 

e.  Toxic  Substances  Control  Act, 
Section  10(a):  conduct  research, 
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development,  and  monitoring  activities 
on  toxic  substances. 

f.  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act,  Section  20(a):  conduct 
research  on  pesticides. 

g.  Comprenensive  Enviroimiental 
Response,  Compensation,  and  Liability 
Act,  Section  311(c):  conduct  basic 
research  related  to  the  detection, 
assessment,  and  evaluation  of  the  risks 
and  human  health  effects  of  exposure  to 
hazardous  substances. 

h.  Marine  Protection,  Research,  and 
Sanctuaries  Act,  Section  203:  conduct 
research,  investigations,  experiments, 
training,  demonstrations,  surveys,  and 
studies  relating  to  the  minimizing  or 
ending  of  ocean  diunping  of  hazardous 
materials  and  the  development  of 
alternatives  to  ocean  dumping. 

Please  note:  if  your  project  includes 
scientiBc  research  and  data  collection, 
you  must  be  prepared  to  submit  a 
Quality  Assurance  Plan  (QAP)  to  your 
EPA  Project  Officer  prior  to  the 
beginning  of  the  research. 

(2)  Office  of  Environmental  Justice 
Small  Grants  Program  Goals  I 

In  addition  to  the  multi-statute 
requirement  outlined  above,  the 
application  must  also  include  a 
description  of  how  an  applicant  plans  to 
meet  at  least  two  of  the  three  program 
goals  listed  below.  See  Section  III 
"Application  Requirements"  for  more 
details. 

1.  Identify  necessary  improvements  in 
communication  and  coordination 
among  all  stakeholders,  including 
existing  community-based/grassroots 
organizations  and  local,  state,  tribal,  and 
federal  environmental  programs. 
Facilitate  communication  and 
information  exchange,  and  create 
partnerships  among  stakeholders  to 
address  disproportionate,  high  and 
adverse  environmental  exposure  (e.g, 
workshops,  awareness  conferences, 
establishment  of  community 
stakeholder  committees); 

2.  Build  community  capacity  to 
identify  local  environmental  justice 
problems  and  involve  the  community  in 
the  design  and  implementation  of 
activities  to  address  these  concerns. 
Enhance  critical  thinking,  problem- 
solving,  and  active  participation  of 
affected  communities,  (e.g.,  train-the- 
trainer  programs). 

3.  Ennance  community  understanding 
of  environmental  and  public  health 
information  systems  and  generate 
information  on  pollution  in  the 
community.  If  appropriate,  seek 
technical  experts  to  demonstrate  how  to 
access  and  interpret  public 
environmental  data  (e.g..  Geographic 
Information  Systems  (GIS),  Toxic 


Release  Inventories  (TRI),  and  other 
databases). 

The  issues  discussed  above  may  be 
defined  differently  among  applicants 
from  various  geographic  regions, 
including  areas  outside  the  continental 
U.S.  (Alaska,  American  Samoa,  Guam, 
Hawaii,  Puerto  Rico,  and  the  U.S.  Virgin 
Islands).  Each  application  should  define 
its  issues  as  they  relate  to  the  specific 
project.  In  your  narrative/work  plan, 
include  a  succinct  explanation  of  how 
the  project  may  serve  as  a  model  in 
other  settings  and  how  it  addresses  a 
high-priority  environmental  justice 
issue.  The  degree  to  which  a  project 
addresses  a  high-priority  environmental 
justice  issue  will  vary  and  must  be 
defined  by  applicants  according  to  their 
local  environmental  justice  concerns. 

C.  How  Much  Money  May  Be  Requested, 
and  Are  Matching  Funds  Required? 

The  ceiling  for  any  one  grant  is 
$15,000  for  non  superfund  or  $20,000 
for  superfund  projects  in  federal  funds. 
The  Headquarters  Office  of 
Environmental  Justice  will  provide  each 
region  with  approximately  $160,000  to 
issue  awards  of  which  $100,000  is 
available  exclusively  for  superfund 
projects.  Some  regions  may  augment 
their  regional  pools  with  additional 
funds  subject  to  availability.  Please 
check  with  your  regional  contact  for  the 
amount  of  funds  that  will  be  available 
in  each  region.  In  order  for  a  project  to 
be  funded  under  the  superfund 
appropriation,  it  must  meet  these 
criteria: 

(1)  The  project  must  be  performed  on 
a  site  on  the  National  Priority  List  or  on 
a  State  superfund  priority  list  or  the 
community  is  located  or  impacted  by 
the  site. 

(2)  It  must  be  of  a  research  nature,  i.e., 
survey,  research,  collecting  and 
analyzing  data 

(3)  It  cannot  be  training,  conferences 
or  seminars. 

Applicants  are  not  required  to  provide 
matching  funds. 

D.  Are  There  Any  Restrictions  on  the 
Use  of  the  Federal  Funds? 

Yes.  EPA  grant  funds  can  only  be 
used  for  the  purposes  set  forth  in  the 
grant  agreement.  Among  other  things, 
absent  specific  statutory  authority,  grant 
funds  from  this  program  cannot  be  used 
for  matching  funds  for  other  federal 
grants,  construction,  personal  gifts  (e.g., 
t-shirts,  buttons,  hats),  buying  furniture, 
litigation,  lobbying,  or  intervention  in 
federal  regulatory  or  adjudicatory 
proceedings.  In  addition,  the  recipient 
may  not  use  these  federal  assistance' 
funds  to  sue  the  federal  government  or 
any  other  government  entity.  Refer  to  40 


CFR  30.27.  entitled  "Allowable  Costs" 
(see  Appendix  B). 

III.  Application  Requirements 

A.  What  Is  Required  for  Applications? 

In  order  to  be  considered  for  funding 
under  this  program,  proposals  from 
eligible  organizations  must  have  the 
following: 

1.  Application  for  Federal  Assistance 
(SF  424)  the  official  form  required  for  all 
federal  grants  that  requests  basic 
information  about  the  grantee  and  the 
proposed  project.  The  applicant  must 
submit  the  original  applicatioq.  plus 
two  copies,  signed  by  a  person  duly 
authorized  by  the  governing  board  of  the 
applicant. 

Please  complete  Part  10  of  the  SF  424 
form.  "Catalog  of  Federal  Domestic 
Assistance  Number"  with  the  following 
information:  66.604 — Environmental 
Justice  Small  Grants  Program.  To 
receive  a  copy  of  Appendix  A  which  is 
a  copy  of  this  form  and  a  completed 
sample,  call  our  hotline  at  1-800-962- 
6215. 

2.  The  Federal  Standard  Form  (SF 
424A)  and  budget  detail,  which 
provides  information  on  your  budget. 
For  the  purposes  of  this  grants  program, 
complete  only  the  non-shaded  areas  of 
SF  424A.  Budget  figures/projections 
should  support  your  work  plan/ 
narrative.  The  EPA  portion  of  these 
grants  will  not  exceed  $15,000  for  non 
superfund  or  $20,000  for  superfund 
projects,  therefore  your  budget  should 
reflect  this  upper  limit  on  federal  funds. 

3.  Narrative/ work  plan  of  the 
proposal,  not  to  exceed  five  pages. 
Applications  will  not  be  considered  if 
they  exceed  five  pages.  A  narrative/ 
work  plan  describes  the  applicant's 
proposed  project.  The  pages  of  the  work 
plan  must  be  letter  size  (SVz"  x  11"), 
with  normal  type  size  (12  characters  per 
inch),  and  at  least  1"  margins. 

The  narrative/work  plan  is  one  of  the 
most  important  aspects  of  your 
application  and  (assuming  that  all  other 
required  materials  are  submitted)  will 
be  used  as  the  primary  basis  for 
selection.  Work  plans  must  be 
submitted  in  the  format  described 
below: 

a.  A  one  page  summary  that: 

•  Identifies  the  environmental  justice 
issue(s)  to  be  addressed  by  the  project; 

•  Identifies  the  EJ  community/target 
audience; 

•  Identifies  at  least  two 
environmental  statutes/ Acts  addressed 
by  the  project!  and 

•  Identifies  at  least  two  program  goals 
that  the  project  will  meet  and  how  it 
will  meet  them. 

b.  A  concise  introductfon  that  states 
the  nature  of  the  organization  (i.e.,  how 


71640 


Federal  Register /Vol.  63,  No.  249 /Tuesday,  December  29,  1998 /Notices 


long  it  has  been  in  existence,  if  it  is 
incorporated,  if  it  is  a  network,  etc.), 
how  the  organization  has  been 
successful  in  the  past,  purpose  of  the 
project,  EJ  community/target  audience, 
project  completion  plans/ time  frames, 
and  expected  results. 

c.  A  concise  project  description  that 
describes  how  the  applicant  is 
community-based  and/or  plans  to 
involve  the  target  audience  in  the 
project  and  how  the  applicant  plans  to 
meet  at  least  two  of  the  three  program 
goals  outlined  in  Section  IIB:  "Office  of 
Environmental  Justice  Small  Grants 
Program  Goals."  Additional  credit  will 
not  be  given  for  projects  that  fulfill  more 
than  two  goals. 

d.  A  conclusion  discussing  how  the 
applicant  will  evaluate  and  measure  the 
success  of  the  project,  including  the 
anticipated  benefits  and  challenges  in 
implementing  the  project. 

e.  An  appendix  with  resumes  of  up  to 
three  key  persoimel  who  will  be 
significantly  involved  in  the  project. 

4.  Letter(s)  of  commitment.  If  your 
proposed  project  includes  the 
significant  involvement  of  other 
commimity  organizations,  your 
application  must  include  letters  of 
commitment  fit>m  these  organizations. 
This  requirement  may  not  apply  to  your 
proposed  project — only  include  if 
applicable. 

Applications  that  do  not  include  the 
information  listed  above  in  items  1-3 
and  if  applicable,  item  4,  will  not  be 
considered  for  an  award. 

Please  note:  yoiu'  application  to  this 
EPA  program  may  be  subject  to  your 
state's  intergovernmental  review  process 
and/or  the  consultation  requirements  of 
Section  204,  Demonstration  Cities  and 
Metropolitan  Development  Act.  Check 
with  your  state's  Single  Point  of  Contact 
to  determine  your  requirements — some 
states  do  not  require  this  review. 
Applicants  from  American  Samoa, 
Guam,  Puerto  Rico,  and  the  U.S.  Virgin 
Islands  should  also  check  with  their 
Single  Point  of  Contact.  If  you  do  not 
know  who  your  Single  Point  of  Contact 
is,  please  call  your  EPA  regional  contact 
(Section  HI)  or  EPA  Headquarters  at 
(202)  260-9266.  Federally  recognized 
tribal  governments  are  not  required  to 
comply  with  this  procedure. 

B.  When  and  Where  Must  Applications 
Be  Submitted? 

The  applicant  must  submit/mail  one 
signed  original  application 'with 
required  attachments  and  one  copy  to 
the  primary  contact  at  the  EPA  regional 
office  listed  below.  The  application 
must  be  postmarked  no  later  than 
Friday,  March  5, 1999. 


Regional  Contact  Names  and  Addresses 

Region  1 — Connecticut,  Maine, 
Massachusetts,  New  Hampshire,  Rhode 
Island,  Vermont 

Primary  Contact:  Ronnie  Harrington, 
(617)  918-1703,  USEPA  Region  1 
(SAA),  1  Congress  Street— Suite  1100, 
Boston,  MA  02114-2023 

Secondary  Contact:  Pat  O'Leary,  (617) 
565-3834 

Region  2 — New  Jersey,  New  York,  Puerto 
Rico,  U.S.  Virgin  Islands 

Primary  Contact:  Natalie  Loney,  (212) 
637-3639,  USEPA  Region  2,  290 
Broadway,  26th  Floor,  New  York,  NY 
10007 

Secondary:  Melva  Hayden,  (212)  637- 
5027 

Region  3 — Delaware,  District  of 
Columbia,  Maryland,  Pennsylvania, 
Virginia,  West  Virginia 

Primary  Contact:  Reginald  Harris,  (215) 
814-2988,  USEPA  Region  3  (3DA00), 
841  Chestnut  Building,  Philadelphia, 
PA  19107-4431 

Secondary:  Mary  Zielinski,  (215)  814- 
5415, 

Region  4— Alabama.  Florida,  Georgia, 
Kentucky,  Mississippi,  North  Carolina, 
South  Carolina,  Tennessee 

Primary  Contact:  Gloria  Love,  (404) 
562-9672,  USEPA  Region  4,  61 
Forsyth  Street,  SW,  Atlanta.  GA 
30303-8960 

Secondary:  Connie  Raines,  (404)  562- 
9671 

Region  5 — Illinois,  Indiana,  Michigan, 
Minnesota,  Ohio.  Wisconsin 

Primary  Contact:  Margaret  Millard,  (312) 
353-1440,  USEPA  Region  5  (MC  T- 
175),  77  West  Jackson  Boulevard, 
Chicago,  IL  60604-3507 

Secondary:  Karla  Johnson,  (312)  886- 
5993 

Region  6— Arkansas,  Louisiana,  New 
Mexico,  Oklahoma.  Texas 

Primary  Contact:  Shirley  Augurson, 
(214)  665-7401,  USEPA  Region  6 
(6EN),  1445  Ross  Avenue,  12th  Floor, 
Dallas,  Texas  75202-2733 

Secondary  Contact:  Teresa  Cooks,  (214) 
665-«145 

Region  7— Iowa,  Kansas,  Missouri, 
Nebraska 

Primary  Contact:  Althea  Moses,  (913) 
551-7649  or  1-800-223-0425,  USEPA 
Region  7.  726  Minnesota  Avenue, 
Kansas  City,  KS  66101 

Secondary  Contact:  Cecil  Bailey,  (913) 
821-2630 


Region  8 — Colorado.  Montana.  North 
Dakota,  South  Dakota,  Utah.  Wyoming 

Primary  Contact:  Nancy  Reish,  (303) 
312-6040.  USEPA  Region  8  (8ENF- 
EJ),  999  18th  Street,  Suite  500, 
Denver,  CO  80202-2466 

Secondary:  Marcella  Devargas,  (303) 
312-6161 

Region  9 — Arizona.  California,  Hawaii, 
Nevada,  American  Samoa,  Guam 

Primary  Contact:  Karen  Henry,  (415) 
744-1565,  USEPA  Region  9  (A-2-2), 
75  Hawthorne  Street,  San  Francisco, 
CA  94105 

Secondary:  EJ  Information  Line,  (415) 
744-1565 

Region  10 — Alaska,  Idaho,  Oregon, 
Washington 

Primary  Contact:  Susan  Morales,  (206) 
553-8580,  USEPA  Region  10(MD- 
142).  1200  Sixth  Avenue,  Seattle,  WA 
98101 

Secondary:  Joyce  Kelly,  (206)  553-4029 

For  Further  Information  Contact: 
Mary  Settle  at  202-564-2594. 

IV.  Process  for  Awarding  Grants 

A.  How  Will  Applications  Be  Reviewed? 

EPA  regional  offices  will  review, 
evaluate,  and  select  grant  recipients. 
Applications  will  be  screened  to  ensure 
that  they  meet  all  eligible  activities  and 
requirements  described  in  Sections  n 
and  m.  Applications  will  also  be 
evaluated  by  regional  review  panels 
based  on  the  criteria  outlined  in  this 
solicitation.  Applications  will  be 
disqualified  if  they  do  not  meet  these 
criteria. 

B.  How  Will  the  Final  Selections  Be 
Made? 

After  the  individual  projects  are 
reviewed  and  ranked,  EPA  regional 
officials  will  compare  the  best 
applications  and  make  final  selections. 
Additional  factors  that  EPA  will  take 
into  accoimt  include  geographic  and 
socioeconomic  balance,  diverse  natiue 
of  the  projects,  cost,  and  projects  whose 
benefits  can  be  sustained  after  the  grant 
is  completed.  Regional  Administrators 
vtrill  select  the  final  grants. 

Please  note  that  this  is  a  very 
competitive  grants  program.  Limited 
funding  is  available  and  many  grant 
applications  are  expected  to  be  received. 
Therefore,  the  Agency  cannot  fund  all 
applications.  If  yoiu-  project  is  not 
funded,  a  listing  of  oUier  EPA  grant 
programs  may  be  found  in  the  Catalog 
of  Federal  Domestic  Assistance.  This 
publication  is  available  at  local  libraries, 
colleges,  or  universities. 
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C.  How  Will  Applicants  Be  Notified? 

After  all  applications  are  received, 
EPA  regional  offices  will  mail 
acknowledgments  to  applicants  in  their 
regions.  Once  applications  have  been 
recommended  for  funding,  the  EPA 
Regions  will  notify  the  finalists  and 
request  any  additional  information 
necessary  to  complete  the  award 
process.  The  finalists  will  be  required  to 
complete  additional  government 
application  forms  prior  to  receiving  a 
grant,  such  as  the  EPA  Form  SF-424B 
(Assurances — Non-Construction 
Programs),  EPA  Form  5700-48,  and  the 
Certification  Regarding  Debarment, 
Suspension,  and  Other  Responsibility 
Matters.  The  federal  government 
requires  all  grantees  to  certify  and 
assure  that  they  will  comply  with  all 
applicable  federal  laws,  regulations,  and 
requirements. 

The  EPA  Regional  Environmental 
Justice  Coordinators  or  their  designees 
will  notify  those  appUcants  whose 
projects  are  not  selected  for  funding. 

V.  Expected  Time-Frame  for  Reviewing 
and  Awarding  Grants 

December  17, 1998— FY  1999  OEJ  Small 
Grants  Program  AppUcation 
Guidance  is  available  and 
published  in  the  Federal  Register. 

December  17, 1998  to  March  5, 1999— 
Eligible  grant  recipients  develop 
and  complete  their  applications. 

March  5, 1999 — Applications  ipust  be 
postmarked  by  this  date  and  mailed 
or  delivered  to  the  appropriate  EPA 
regional  office. 

March  8, 1999  to  April  16, 1999— EPA 
regional  program  officials  review 
and  evaluate  applications  and  select 
grant  finaUsts. 

April  19,  1999  to  August  6, 1999— 

Applicants  will  be  contacted  by  the 
Region  if  their  application  is  being 
considered  for  funding.  Additional 
information  may  be  required  from 
the  finaUsts,  as  indicated  in  Section 
IV.  EPA  regional  grant  offices 
process  grants  and  make  awards. 

September  30, 1999 — ^EPA  expects  to 
release  the  national  announcement 
ofthe  FY  1999  Office  of 
Environmental  Justice  Small  Grant 
Recipients. 

VI.  Proiect  Period  and  Final  Reports 

Activities  must  be  completed  and 
funds  spent  within  the  time  fr^me 
specified  in  the  grant  award,  usually 
one  year.  Project  start  dates  will  depend 
on  the  grant  award  date  (most  projects 
begin  in  August  or  September).  The 
recipient  organization  is  responsible  for 
the  successful  completion  of  the  project. 
The  recipient's  project  manager  is 


subject  to  approval  by  the  EPA  project 
officer  but  EPA  may  not  direct  that  any 
particular  person  be  the  project 
manager. 

All  recipients  must  submit  final 
reports  for  EPA  approval  within  ninety 
(90)  days  of  the  end  of  the  project 
period.  Specific  report  requirements 
(e.g..  Final  Technical  Report  and 
Financial  Status  Report)  will  be 
described  in  the  award  agreement.  EPA 
will  collect,  review,  and  disseminate 
grantees'  final  reports  to  serve  as  model 
programs. 

For  further  information  about  this 
program,  please  visit  EPA's  website  at 
www.epa.gov/oeca/oej/99grants.btml  or 
call  our  hotline  at  1-800-962-6215. 

Vn.  Fiscal  Year  2000  OEJ  Small  Grants 
Program 

A.  How  Can  I  Receive  Information  on 
the  Fiscal  Year  2000  Environmental 
Justice  Grants  Proffxim? 

If  you  wish  to  be  placed  on  the 
national  mailing  list  to  receive 
information  on  the  FY  2000 
Enviroiunental  Justice  Small  Grants 
Program,  you  must  mail  your  request 
along  with  your  name,  organization, 
address,  and  phone  number  to:  U.S. 
Environmental  Protection  Agency, 
Office  of  Environmental  Justice  Small 
Grants  Program  (2201A),  FY  2000 
Grants  MaiUng  List  401  M  Street,  SW, 
Washington,  DC  20460, 1  (800)  962- 
6215. 

Thank  you  for  your  interest  in  our 
Small  Grants  Program  and  we  wish  you 
luck  in  the  application  process. 
Robert  J.  Knox, 

Associate  Director,  Office  of  Environmental 
Justice. 

(PR  Doc.  98-34427  Filed  12-28-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6211-8] 

Clean  Air  Act  Advisory  Committee 
Meeting 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Clean  Air  Act  Advisory 
Conunittee;  notice  of  meeting. 

summary:  The  Environmental  Protection 
Agency  (EPA)  established  the  Clean  Air 
Act  Advisory  Committee  (CAAAC)  on 
November  19, 1990,  to  provide  the 
independent  advice  and  counsel  to  EPA 
on  policy  issues  associated  with 
implementation  of  the  Clean  Air  Act  of 
1990.  The  Committee  advises  on 
economic,  environmental,  technical 


scientific,  and  enforcement  policy 
issues. 

DATES:  Pursuant  to  5  U.S.C.  App.  2 
section  10(a)(2),  notice  is  hereby  given 
that  the  Clean  Air  Act  Advisory 
Committee  will  hold  its  next  open 
meeting  on  Friday,  February  5, 1999, 
from  approximately  8:30  a.m.  to  3:30 
p.m.  at  the  International  Trade  Center 
Conference  Center  in  the  Ronald  Reagan 
Federal  Building,  1300  Pennsylvania 
Avenue,  N.W..  Washington,  D.C.  20004. 
Seating  will  be  available  on  a  first  come, 
first  served  basis.  The  Energy,  Clean  Air 
and  Climate  Change  Subcommittee  will 
hold  its  meeting  on  Thursday,  February 
4, 1999,  bom  approxinutely  from  1:00 
p.m.  to  5:00  p.m.  The  CAAAC's  other 
three  Subcommittees  (Linking 
Transportation,  Land  Use  and  Air 
Quality  Concerns  Subcommittee,  the 
Permits/NSR/Toxics  Integration 
Subcommittee  and  the  Economic 
Incentives  and  Regulatory  Innovations 
Subcommittee)  will  hold  concurrent 
meetings  on  February  4  bom 
approximately  5:00  pjn.  to  9:00  p.m.  All 
subcommittee  meetings  will  be  held  at 
the  International  Trade  Center 
Conference  Center,  the  same  location  as 
the  full  Committee. 

INSPECTION  OF  COMMITTEE  DOCUMENTS: 
The  Committee  agenda  and  any 
documents  prepared  for  the  meeting 
will  be  pubUcly  available  at  the 
meeting.  Thereafter,  these  documents, 
together  with  CAAAC  meeting  minutes, 
will  be  available  by  contacting  the 
Office  of  Air  and  Radiation  Docket  and 
requesting  information  under  docket 
item  A-94-34  (CAAAC).  The  Docket 
office  can  be  reached  by  telephoning 
202-260-7548;  FAX  202-260-4400. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  Rasmussen,  Office  of  Air  and 
Radiation,  US  EPA  (202)  260-6877,  FAX 
(202)  26&-6509  or  by  mail  at  US  EPA, 
Office  of  Air  and  Radiation  (Mail  code 
6102),  401  M  St.  S.W.,  Washington,  D.C. 
20460.  For  information  on  the 
Subcommittee  meetings,  please  contact 
the  following  individuals:  (1)  Energy, 
Clean  Air  and  Climate  Change — ^Anna 
Garcia,  202-564-9492;  (2)  Permits/NSR/ 
Toxics  Integration — Debbie  Stackhouse, 
919-541-5354;  (3)  Economic  Incentives 
and  Regulatory  Innovations — Carey 
Fitzmaurice,  202-260-7433;  and  (4) 
Linking  Transportation,  Land  Use  and 
Air  Quality  Concerns — Gay  MacGregor, 
734-668-4438. 

Dated:  December  21 ,  1998. 
Robert  Perciasepe, 

Assistant  A  dministrator  for  Air  and 
Radiation. 

[PR  Doc.  98-34419  Filed  12-28-98:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6211-6] 

National  Advisory  Council  for 
Environmental  Policy  and  Technology, 
Title  VI  Implementation  Advisory 
Committee 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  meeting. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463),  the  U.S.  Environmental 
Protection  Agency  (EPA)  gives 
notification  of  a  two-day  meeting  of  the 
Title  VI  Implementation  Advisory 
Committee  of  the  National  Advisory 
Council  for  Environmental  Policy  and 
Technology  (NACEPT).  The  Title  VI  of 
the  Civil  Rights  Act  of  1964  prohibits 
recipients  of  federal  Hnancial  assistance 
from  discriminating  on  the  basis  of  race, 
color,  or  national  origin  in  their 
programs  or  activities. 

libe  Title  VI  Implementation  Advisory 
Committee  will  provide  advice  to  the 
Administrator  and  Deputy 
Administrator  of  EPA  on  techniques 
that  may  be  used  by  EPA  funding 
recipients  to  operate  environmental 
permitting  programs  in  compUance  with 
Tide  VI. 

This  meeting  is  being  held  to  provide 
the  EPA  with  perspectives  from 
representatives  of  state  and  local 
governments,  industry,  the  academic 
community,  tribal  and  indigenous 
organizations,  and  grassroots 
environmental  and  other  non- 
governmental organizations. 
DATES:  The  two-day  public  meeting  will 
be  held  at  the  Ramada  Plaza  in  Old 
Town,  901  North  Fairfax  Street, 
Alexandria.  Virginia.  The  meeting  will 
take  place  on  Monday,  January  11, 1999 
from  10:00  am  to  8:30  pm,  and  Tuesday, 
January  12, 1999  from  9:00  am  to  5:00 
pm.  The  public  comment  session  will  be 
held  on  January  11  from  6:30  pm  to  8:30 
pm.  Seating  will  be  limited  and 
available  on  a  first-come,  first-served 
basis. 

Members  of  the  public  who  wish  to 
make  brief  oral  presentations  should 
contact  Lilhe  Edmonds  at  202-260- 
6041  by  January  7. 1999  to  reserve  a 
time  during  the  public  comment 
session.  The  Committee  is  particularly 
interested  in  receiving  public  comments 
on  the  elements  of  an  ideal  or  optimal 
Title  VI  program,  especially  as  it 
concerns  how  the  program  should 
function  in  response  to  Title  VI 
complaints.  Individuals  or  groups 
making  presentations  will  be  limited  to 


a  total  time  of  five  minutes.  Those  who 
have  not  reserved  time  in  advance  may 
make  comments  during  the  public 
comment  session  as  time  allows. 
ADDRESSES:  Materials  or  written 
comments  may  be  sent  to  Melanie 
Medina-Ortiz,  Designated  Federal 
Officer,  U.S.  EPA  (1601-F),  Office  of 
Cooperative  Environmental 
Management.  401  M  Street.  SW, 
Washington.  D.C.  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  Medina-Ortiz.  Designated 
Federal  Officer.  U.S.  EPA.  Office  of 
Cooperative  Environmental 
Management,  telephone  202-260-2695. 

Dated:  December  21, 1998. 
Melanie  Medina-Ortiz, 
Designated  Federal  Officer.  NACEPT  Title  VI 
Implementation  Advisory  Committee. 
(FR  Doc.  98-34417  Filed  12-28-98;  8:45  am) 

BILUNQ  CODE  6S«0-fiO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6211-«] 

Meeting  on  Setting  Ecological 
Management  Objectives 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  document  annoimces  a 
stakeholders  meeting  sp>onsored  by  the 
Environmental  Protection  Agency's 
(EPA)  Risk  Assessment  Forum  (Forum). 
The  Forum  intends  to  develop  Agency- 
wide  guidance  on  setting  ecological 
management  goals.  This  meeting  will 
provide  EPA  an  opportunity  to  hear  and 
consider  issues  and  information  that  are 
important  to  stakeholders  and  interested 
members  of  the  public.  The  agenda  vdll 
include  opportunities  for  short 
stakeholder  presentations,  as  well  as 
structured,  informal  discussions  based 
on  the  issues. 

DATES:  The  meeting  will  be  held 
Tuesday.  January  19. 1999  from  9:00 
a.m.  to  4:30  p.m.  Members  of  the  public 
are  invited  to  attend. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Renaissance  Hotel.  999  9th  Street 
NW.  Washington  D.C.  20001.  Science 
Applications  International  Corporation, 
an  EPA  contractor  will  provide 
logistical  support  for  the  meeting.  EPA 
urges  participants  to  pre-register  with 
Evelyn  Hartzell.  telephone  (513)  569- 
5868.  fax  (513)  569-4800  by  January  15. 
1999.  to  attend. 

PRESENTATIONS:  Members  of  the  public 
who  are  interested  in  making  a  short 
presentation  on  a  particular  issue  at  the 


stakeholder  meeting  are  requested  to 
indicate  this  interest  at  the  time  of 
registration.  Because  EPA  is  seeking  a 
variety  of  opinions,  presentations  are 
limited  to  approximately  5  minutes.  The 
facilitator  will  ensure  that  there  is 
sufficient  time  allocated  for  a  balance  of 
viewpoints  to  be  presented.  EPA  would 
appreciate  provision  of  a  short  summary 
of  the  presentation,  which  should  be  no 
more  than  one  page. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  concerning  the 
meeting  on  setting  ecological 
management  objectives,  contact  Marilyn 
Brower.  USEPA  (Code  8601-D).  401  M 
Sti^eet  S.W.,  Washington  D.C.  20460, 
telephone  (202)  564-3363. 

SUPPt-EMENTARY  INFORMATION:  The  Risk 
Assessment  Forum,  in  partnership  vrith 
the  Agency's  Science  Policy  Council,  is 
sponsoring  this  project  to  develop 
Agency  guidance  on  setting  ecological 
management  objectives  by  building  on 
previous  EPA  docmnents.  In  1994,  the 
report  Managing  Ecological  Risks  at 
EPA:  Issues  and  Recommendations  for 
Progress  (EPAy600/R-94/183,  http:// 
www.epa.gov/docs/ORD/ecorisk.htmI) 
reviewed  the  ecological  concerns 
already  considered  in  man^  EPA 
program  areas.  The  report  recommended 
included  that  EPA  develop  common     ^ 
ecological  concerns  to  be  considered  in 
all  Agency  ecological  assessment 
activities.  In  1997,  the  report  Priorities 
for  Ecological  Protection:  An  Initial  List 
and  Discussion  Document  for  EPA 
(EPA/600/S-97/002,  http:// 
www.epa.gov/ORD/WebPubs/priorities/) 
was  prepared  to  stimulate  Agency-wide 
discussion  on  which  ecological  entities 
should  be  considered  priorities  for 
protection  by  all  Agency  programs,  and 
to  propose  a  process  by  whidi  decision 
makers  can  set  specific  ecological 
objectives  to  guide  both  assessments 
and  risk  management  activities.  The 
April  1998  Guidelines  for  Ecological 
Risk  Assessment  (EPA  /630/R-95/002F. 
http://www.epa.gov/ncea/ecorsk.htm) 
focused  on  technical  issues  of  risk 
assessment  but  indicated  specific  roles 
for  risk  management  in  the  process.  This 
meeting  will  allow  stakeholders  and 
interested  individuals  bom  the  public  to 
discuss  examples  of  processes  used  to 
decide  what  environmental  attributes  to 
protect,  and  suggest  criteria  that  might 
be  useful  in  deciding  what  to  protect. 

Dated:  December  22, 1998. 

William  H.Farland. 

Director,  National  Center  for  Environmental 
Assessment. 

[FR  Doc.  98-34418  Filed  12-28-98;  8:45  am] 
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^VIRONMENTAL  PROTECTION 
AGENCY 


ft 


RL-6213-1] 


police  Of  Data  Availability  of  Draft 
^  )RA  Waste  Minimization  PBT 
lemical  List 

iENCY:  Environmental  Protection 
jency  (EPA). 
ION:  Notice  of  Data  Availability 

jlilODA);  Extension  of  Comment  Period. 

■  ■  (  

ERY:  EPA  is  extending  the  public 
mt  period  on  the  Notice  of  Data 
bility  of  the  draft  RCRA  Waste 
Bkiinimization  PBT  Chemical  list  (63  FR 
60332,  November  9, 1998)  to  February 
le,  1998. 

I^ATES:  The  comment  period  is  extended 
until  Feburary  16, 1998. 
ADDRESSES:  To  submit  comments,  the 
public  must  send  an  original  and  two 
4^pies  to  Docket  Number  F-98-MMLP- 
f'KFFK,  located  at  the  RCRA  Docket.  The 
iQailing  address  is:  RCRA  Information 
Center  (5305G).  Office  of  Solid  Waste, 
U.S.  Environmental  Protection  Agency 
Headquarters,  401  M  Street,  SW, 
Washington,  DC  20460.  Hand  deliveries 
0^  comments  should  be  made  to  the 
KCRA  Information  Center  at  Crystal 
Gateway  1, 1235  Jefferson  Davis 
HBghway,  First  Floor,  Arlington, 
Vlr^ia.  The  phone  munber  is  (703) 
603-9230.  Commenters  must  place 
Ippcket  Number  F-98-MMLP-FFFFF  on 
tbeir  comments.  Commenters  can  send 
tiheir  comments  to  the  RCRA 
Information  Center  on  labeled  personal 
computer  diskettes  in  ASCII  (TEXT) 
format  or  a  word  processing  format  that 
can  be  converted  to  ASCII  (TEXT).  It  is 
essential  to  specify  on  the  disk  label  the 
word  processing  software  and  version/ 
edition  as  well  as  the  commenter's 
liune.  Please  uise  mailing  envelopes 
(^fsigned  to  physically  protect  the 
Sikbmitted  diskettes.  To  send  copies  by 
Internet,  address  them  to:  rcra- 
docket@epamail.epa.gov.  All  comments 
sent  by  Internet  must  be  ASCII  files, 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Comments 
ih  electronic  format  should  also  be 
identified  by  the  docket  number, 
(tbmmenters  should  not  submit 
electronically  any  confidential  business 
information  (CBI).  EPA  emphasizes  that 
sjiibmission  of  comments  electronically 
isjnot  mandatory,  nor  will  it  result  in 
any  advantage  or  disadvantage  to  any 
aommenter. 

^  FURTHER  information:  For  general 
itlformation  or  to  order  paper  copies  of 
this  Federal  Register  dociunent,  contact 
the  RCRA  Hotline  Monday  through 
Friday  between  9:00  a.m.  and  6:00  p.m. 


EST,  toll  free  at  (800)  424-9346;  or  (703) 
412-9810  from  Government  phones  or  if 
in  the  Washington,  DC  local  calling 
area;  or  (800)  553-7672  for  the  hearing 
impaired.  Questions  can  also  be 
directed  to  the  Waste  Minimization 
Branch  (5302W),  Office  of  Solid  Waste 
(OSW),  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW,  Washington, 
DC  20460,  phone  (703)  308-8402;  or 
contact  E.  Newman  Smith  of  the  Waste 
Minimization  Branch  at  (703)  308-8757. 
SUPPt-BMBITARY  INFORMATION:  In  today's 
notice,  EPA  is  extending  the  comment 
period  in  its  November  9, 1998  NODA 
(63  FR  60332)  which  requested 
comment  on  a  draft  list  of  53  persistent, 
bioacciunulative,  and  toxic  (PBT) 
chemicals  (and  chemical  categories) 
foimd  in  hazardous  wastes  regulated 
under  the  Resource  Conservation  and 
Recovery  Act  (RCRA).  The  NODA  of 
November  9,J998  requested  comment 
on  the  RCRA  Waste  Minimization  PBT 
Chemical  List  (also  referred  to  as  the 
RCRA  PBT  List)  and  on  the 
methodology  used  to  develop  the  list. 
EPA  received  several  requests  to  extend 
the  comment  deadline  for  various 
reasons.  EPA  is  extending  the  comment 
period  to  February  16, 1999.  Copies  of 
extension  requests  can  be  found  in  the 
docket  for  this  notice. 

Dated:  December  15, 1998. 
Elizabeth  Cotiworth, 

Acting  Director  Office  of  Solid  Waste. 

(FR  Doc.  98-34426  Filed  12-28-98;  8:45  am) 

MLUNQOOOE  aSW-60-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Put>lic  Information 
Collection(8)  Submitted  to  0MB  for 
Review  and  Approval 

December  18, 1998. 

summary:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 


performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
dates:  Written  comments  should  be 
submitted  on  or  before  January  28, 1999. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commissions,  Room  234, 1919  M  St., 
N.W.,  Washington,  DC  20554  or  via  the 
Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  202-418-0217  or  via  the 
Internet  at  lesmithdfcc.gov. 
SUPPt-EMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0536. 
*  Title:  Rules  and  Requirements  for 
Telecommunications  Relay  Services 
(TRS)  Interstate  Cost  Recovery. 

Form  Number:  FCC  Form  431. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  entities. 

Number  of  Respondents:  5,000. 

Estimated  Time  per  Response:  3.11 
hours  (avg.) 

Frequency  of  Response:  On  occasion 
reporting  requirements;  Third  party 
disclosure. 

Total  Annual  Burden:  15,593  hours. 

Total  Annual  Cost:  None. 

Needs  and  Uses:  Title  IV  of  the 
Americans  with  DisabiUties  Act,  PubUc 
Law  101-336,  Section  401, 104  Stat. 
327.  366-69  (codified  at  47  U.S.C. 
Section  225  requires  the  Federal 
Communications  Commission  to  ensure 
that  telecommunications  relay  services 
are  available  to  persons  with  hearing 
and  speech  disabilities  in  the  United 
States.  Among  other  things,  the 
Commission  is  required  by  47  U.S.C. 
225(d)(3)  to  enact  and  oversee  a  shared- 
funding  mechanism  (TRS  Fund)  for 
recovering  the  costs  of  providing 
interstate  TRS.  The  Commissions' 
regulations  concerning  the  TRS  Rund 
are  codified  at  47  C.F.R.  64.604(c)(4). 
Pursuant  to  these  regulations,  the 
National  Exchange  Carrier  Association 
(NECA)  has  been  appointed 
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Administrator  of  the  TRS  Fund.  The 
Commission's  rules  require  all  carriers 
providing  interstate  telecommunication 
services  to  contribute  to  the  TRS  Fund 
on  an  aimual  basis.  Contributions  are 
the  product  of  the  carrier's  gross 
interstate  revenues  for  the  previous  year 
and  a  contribution  factor  determined 
annual  by  the  Commission.  The 
collected  contributions  are  used  to 
compensate  TRS  providers  for  the  costs 
of  providing  interstate  TRS  service.  The 
Commission  releases  an  order  each  year 
approving  the  contribution  factor, 
payment  rate,  and  TRS.  Fund  Worksheet 
for  the  following  year.  Accordingly,  on 
December  22, 1997,  the  Commission's 
Common  Carrier  Bureau,  acting  under 
delegated  authority,  released  an  order 
approving  the  contribution  factor  for  the 
April  1998  through  March  1999 
contribution  period  and  the  1998  TRS 
Fund  Worksheet  (FCC  Form  431)  and 
also  making  several  revisions  to  the 
form.  The  data  in  the  report  will  be  used 
to  ensure  that  carriers  properly  fund 
interstate  TRS.  All  carriers  providing 
interstate  telecommunications  service 
must  file  this  worksheet.  Other 
telecommunications  carriers  may 
voluntarily  file  this  worksheet.  The 
requested  information  is  used  to 
administer  the  TRS  Fund,  biformation  is 
used  to  calculate  a  national  average  to 
recover  the  total  interstate  TRS  revenue 
requirements  and  to  determine  the 
appropriate  payment  due  to  the  TRS 
providers  participating  in  the  shared- 
funding  plan. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

|FR  Doc.  9a-34386  Filed  12-28-98;  8:45  ami 

BiLUNG  COOE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  No.  92-237;  DA  98-2591] 

lorth  American  Numbering  Council; 
leeting 

agency:  Federal  Communications 

Commission. 

action:  Notice. 

SUMMARY:  On  December  22. 1998,  the 
Commission  released  a  public  notice 
annoimcing  the  January  7, 1999, 
conference  call  meeting  and  agenda  of 
the  North  American  Nimibering  Coimcil 
(NANC).  The  North  American 
Numbering  Council  (NANC),  has 
scheduled  a  meeting  to  be  held  by 
conference  call  on  January  7,  1999,  from 
1:00  p.m,.until  4:00  p.m.  EST.  The 
conference  bridge  number  is  1-800- 


724-5055,  the  FIN  is  "NANC."  Due  to 
limited  port  space,  NANC  members  and 
Commission  staff  will  have  first  priority 
on  the  call.  Members  of  the  public  may 
join  the  call  as  remaining  port  space 
permits.  The  intended  effect  of  this 
action  is  to  make  the  public  aware  of  the 
NANC's  next  meeting  and  its  agenda. 
This  notice  of  the  January  7, 1999, 
NANC  conference  call  meeting  is  being 
published  in  the  Federal  Register  less 
than  15  calendar  days  prior  to  the 
meeting  due  to  NANC's  need  to  discuss 
a  new,  time  sensitive  issue  before  the 
next  scheduled  meeting.  This  statement 
complies  with  the  General  Services 
Administration  Management  regulations 
implementing  the  Federal  Advisory 
Committee  Act.  See  41  CFR  §  101- 
6.1015(b)(2). 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeannie  Grimes,  Senior  Paralegal, 
assisting  the  NANC  at  (202)  418-2313  or 
via  the  Internet  at  jgrimes@fcc.gov.  The 
address  is:  Network  Services  Division, 
Common  Carrier  Bureau,  Federal 
Communications  Commission,  2000  M 
Street,  NW.,  Suite  235,  Washington,  DC 
20554.  The  fax  number  is:  (202)  418- 
7314.  The  TTY  number  is:  (202)  418- 
0484. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  is  open  to  the  members  of  the 
general  public.  The  FCC  will  attempt  to 
accommodate  as  many  participants  as 
possible.  Participation  on  the 
conference  call  is  limited.  The  public 
may  submit  written  statements  to  the 
NANC,  which  must  be  received  two 
business  days  before  the  meeting.  In 
addition,  oral  statements  at  the  meeting 
by  parties  or  entities  not  represented  on 
the  NANC  will  be  permitted  to  the 
extent  time  permits.  Such  statements 
will  be  limited  to  five  minutes  in  length 
by  any  one  party  or  entity,  and  requests 
to  make  an  oral  statement  must  be 
received  two  business  days  before  the 
meeting.  Requests  to  make  an  oral 
statement  or  provide  written  comments 
to  the  NANC  should  be  sent  to  Jeannie 
Grimes  at  the  address  under  FOR 
FURTHER  INFORMATION  CONTACT,  stated 
above. 

Proposed  Agenda 

1.  Discussion  regarding  the  Lockheed 
Martin  Request  for  Expeditious  Review 
of  the  Transfer  of  the  Lockheed  Martin 
Communications  Industry  Services 
Business,  In  the  Matter  of  Request  of 
Lockheed  Martin  Corporation  and 
Warburg,  Pincus  &■  Co.,  for  Review  of  the 
Transfer  of  the  Lockheed  Martin 
Communications  Industry  Services 
Business  from  Lockheed  Martin 
Corporation  to  an  Affiliate  of  Warburg, 
Pincus  &■  Co.,  filed  with  the  Federal 


Communications  Commission  on 
December  21, 1998. 
2.  Other  Business. 

Federal  Communications  Commission. 

Blaise  A.  Sdnto, 

Deputy  Chief,  Network  Services  Division, 

Common  Carrier  Bureau. 

|FR  Doc.  98-34435  Filed  12-28-98;  8:45  am) 

BtLLING  CODE  S712-01-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  January 
13, 1999. 

A.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

1.  Keith  E.  Seine.  Elk  Grove  Village, 
lUinois;  Robert  J.  May,  Park  Ridge, 
Illinois;  Paul  L.  Troyke,  Roselle,  Illinois; 
and  Thomas  S.  Manfi-e,  Burr  Ridge, 
Illinois;  all  to  retain  voting  shares  of 
First  Northwest  Bancorp,  Inc.,  ArUngton 
Heights,  Illinois,  and  thereby  indirectly 
acquire  First  Northwest  BanJc,  Arlington 
Heights,  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  23, 1998. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 

[PR  Doc.  98-34453  Filed  12-28-98;  8:45  am) 
BILUNG  COOE  621(MI1-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
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aitd  regulations  to  become  a  bank 
h(^  ding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bMk  holding  company  and  all  of  the 
bsi^  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
inoluding  the  companies  listed  below. 

I'j'he  applications  listed  below,  as  well 
as  Other  related  filings  required  by  the 
B^^d,  are  available  for  immediate 
in|En)ection  at  the  Federal  Reserve  Bank 
inicficated.  The  application  also  will  be 
axjiilable  for  inspection  at  the  offices  of 
thj^  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
pitOposal  also  involves  the  acquisition  of 
a  nbnbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
st^dards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
thJQ  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
m  list  be  received  at  the  Reserve  Bank 
inc  icated  or  the  offices  of  the  Board  of 
G<)  /emors  not  later  than  January  23, 
19^9. 

A.  Federal  Reserve  Bank  of  New 
Yi^k,  (Betsy  Buttrill  White,  Senior  Vice 
Pilesident)  33  Liberty  Street,  New  York. 
New  York  10045-0001: 

1.  Cornerstone  Bancorp,  Inc., 
Stamford,  Connecticut;  to  become  a 
hmk  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Cornerstone  Bank,  Stamford, 
Cbjinecticut. 

2.  Troy  Financial  Corporation,  Troy, 
New  York;  to  become  a  bank  holding 
ccjinpany  by  acquiring  100  percent  of 
the  voting  shares  of  The  Troy  Savings 
B^ik,  Troy,  New  York. 

ih  connection  with  this  application, 
Applicant  also  has  applied  to  acquire 
The  Family  Investment  Services  Co., 
IncL,  and  T.S.  Real  Property,  Inc..  both 
of  Troy,  New  York,  and  thereby  engage 
in!  Certain  nonbeuiking  activities, 
inpuding  securities  brokerage  and 
ri^J^less  principal  through  The  Family 
Injvjestment  Services  Co.,  Inc.,  Troy,  New 
Yotk,  pursuant  to  §§  225.28  (b)(7)(i)  and 
(ii)  of  Regulation  Y,  and  through  T.S. 
Real  Property,  Inc.,  in  community 
development  activities,  pursuant  to  § 
223.28(b)(12)(i)  of  Regulation  Y. 

PJoard  of  Governors  of  the  Federal  Reserve 
Syjstem,  December  23, 1998. 
Jem^dbr  J.  Johnson, 
Sefretary  of  the  Board. 
[F^Doc.  98-34455  Filed  12-28-98;  8:45  ami 
bilUng  code  ezi»-oi-F 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  In  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  January  15, 1999. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

1.  Concord  EFS,  Inc.,  Memphis, 
Tennessee:  to  acquire  Electronic 
Payment  Services,  Inc.,  Wilmington, 
Delaware,  and  thereby  engage  in  the 
operation  and  development  of 
automated  teller  machines  and  point-of- 
sale  processing  businesses  and  related 
activities,  pursuant  to  §  225.28(b)(14)  of 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  23, 1998. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 
(FR  Doc.  98-34454  Filed  12-28-98;  8:45  am) 

B«LUNO  CODE  621ft-01-F 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  DATE:  11:00  a.m.,  Monday, 

January  4, 1999. 


PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets,  N.W.,  Washington.  D.C.  20551. 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  fixjm  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  aimouncement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  E>ecember  24, 1998. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 
[FR  Doc.  98-34541  Filed  12-24-98: 10:59 
am) 

BILUNQ  CODE  ttlO-OI-P 


FEDERAL  TRADE  COMMISSION 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comnf>ent  Request;  Extension 

agency:  Federal  Trade  Commission. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirements  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Federal  Trade 
Commission  (FTC)  is  soliciting  public 
comments  on  the  proposed  extension  of 
Paperwork  Reduction  Act  clearance  for 
information  collection  requirements 
contained  in  its  Appliance  Labeling 
Rule  ("Rule"),  promulgated  pursuant  to 
the  Energy  Policy  and  Conservation  Act 
of  1975  ("ECPA").  OMB  has  extended 
the  expiration  for  clearance  by  six 
months,  fi-om  September  30.  1998  to 
March  31, 1999.  The  FTC  proposes  that 
OMB  extend  its  approval  for  the  rule  an 
additional  three  years  from  the  prior 
expiration  date  of  September  30. 1998. 
DATES:  Comments  must  be  submitted  on 
or  before  March  1, 1999. 
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ADDRESSES:  Send  written  comments  to: 
Secretary,  Federal  Trade  Commission, 
Room  H-159,  600  Pennsylvania  Ave., 
NW,  Washington.  DC  20580.  All 
comments  should  be  identiHed  as 
responding  to  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  proposed  information 
requirements  should  be  addressed  to 
James  Mills,  Attorney,  Bureau  of 
Consumer  Protection,  Division  of 
Enforcement,  Rm  4616,  Federal  Trade 
Commission,  600  Pennsylvania  Ave., 
NW.  Washington.  DC  20580  (202-326- 
3035). 

SUPPLEMENTARY  INFORMATION:  Under  the 
Paperwork  Reduction  Act  of  1995  (PRA) 
(44  U.S.C.  3501-3520).  Federal  agencies 
must  obtain  apprval  from  0MB  for  each 
collection  of  information  they  conduct 
or  sponsor.  "Collection  of  information" 
is  defined  in  44  U.S.C.  3502(3)  and  5 
CFR  1320.3(c).  and  includes  agency 
requests  or  requirements  that  members 
of  the  public  submit  reports,  keep 
records,  or  provide  information  to  a 
third  party.  As  required  by  section 
3506(c)(2)(A)  of  the  PRA,  the  FTC  is 
providing  this  opportunity  for  public 
comment  before  requesting  that  OMB 
extend  the  existing  paperwork  clearance 
for  the  rule  (OMB)  Control  Number 
3084-0069). 

The  FTC  invites  comments  on:  (1) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 


automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

Description  of  the  collection  of 
information  and  proposed  use:  The  Rule 
establishes  testing,  reporting, 
recordkeeping,  and  labeling 
requirements  for  manufacturers  of  major 
household  appliances  (refrigerators, 
freezers,  water  heaters,  clothes  washers, 
dishwashers,  window  air  conditioners, 
furnaces,  central  air  conditioners,  and 
heat  pumps).  The  requirements  relate 
specifically  to  the  disclosure  of 
information  relating  to  energy 
consumption  and  water  usage.  The 
Rule's  testing  and  disclosure 
requirements  enable  consumers 
purchasing  applicances  to  compare  the 
energy  use  or  efficiency  of  competing 
models.  In  addition,  ECPA  and  Rule 
require  manufacturers  to  submit 
relevant  data  to  the  Commission 
regarding  energy  or  water  usage  in 
coimection  with  the  products  they 
manufacture.  The  Commission  uses  this 
data  to  compile  the  ranges  of 
comparability  for  covered  appliances  for 
publication  in  the  Federal  Register. 
These  submissions,  along  with  required 
records  for  testing  data,  may  also  be 
used  for  comparison  purposes  in 
enforcement  actions  involving  alleged 
misstatements  on  labels  or  in 
advertisements. 

Estimated  annual  hours  burden: 
Section  324  of  EPCA  and  the 
Commission's  Rule  impose  burdens  for 
testing  (620.713  hours);  reporting  (1,178 
hours);  recordkeeping  (789  hours); 
labeling  (91,735);  and  retail  catalog 
disclosiu-es  [de  minimis).  The  total 
burden  for  these  activities  is  715,000 
hours  (rounded). 

The  following  estimates  of  the  time 
needed  to  comply  with  the  requirements 
of  the  Rule  are  based  on  census  data. 
Department  of  Energy  figures  and 


estimates,  general  knowledge  of 
nanufacturing  practices,  and  trade 
association  advice  and  figures.  Because 
the  burden  of  compliance  falls  almost 
entirely  on  manufacturers  and  importers 
(with  a  de  minimis  burden  relating  to 
retailers),  burden  estimates  are 
calculated  on  the  basis  of  the  number  of 
domestic  manufaturers  and/or  the 
number  of  units  shipped  domestically 
in  the  various  product  categories. 

A  Testing 

Under  the  Rule,  manufacturers  of 
covered  products  must  test  each  basic 
model  they  produce  to  determine  energy 
usage  (or,  in  tbe  case  of  plumbing 
fixtures,  water  consumption).  The 
burden  imposed  by  this  requirement  is 
determined  by  the  number  of  basic 
models  produced,  the  average  number 
of  units  tested  per  model,  and  the 
number  of  hours  required  to  conduct  the 
applicable  test.  The  figures  for  numbers 
of  basic  models  that  staff  received  from 
the  industry  represent  all  of  the  basic 
models  in  a  given  product  category. 

Manufacturers  need  not  subject  each 
basic  model  to  testing  annually;  they 
must  retest  only  if  the  product  design 
changes  in  such  a  way  as  to  affect 
energy  consumption.  However,  staff 
have  been  told  that  manufacturers 
generally  test  each  model  at  least  once 
a  year.  Staff  have  conservatively 
assumed  that  his  annual  testing  means 
all  basic  models  were  either  replaced  or 
subject  to  design  changes  during  the 
year  that  necessitated  testing  under  the 
Rule.  The  burden  estimates  in  this 
Notice,  which  assume  annual  testing  for 
all  models,  are  accordingly  conservative 
and  likely  are  somewhat  overstated  to 
the  extent  manufacturers  are  actually 
carrying  out  annual  tests  for  reasons 
unrelated  to  the  Rule.  The  testing 
burden  for  the  different  categories  of 
products  covered  by  the  Rule  is 
estimated  as  follows: 


Category  of  manufacturer 


Number  of 
t>asic  models 


Avg.  numt>er 

of  units  tested 

per  model 


Hours  per 
unit  tested 


Total  annual 

testing 
burden  hours 


Refrigerators,  Refrigerator-freezers,  and  Freezers 

Dishwashers  

Clothes  washers 

Water  heaters 

Room  air  conditioners  

Fumaces 

Central  A/C 

Heat  pumps  

Pool  heaters  

Fluorescent  lamp  ballasts „ 

Lamp  products 

Plumbing  fittings  

Plumbing  fixtures 


360 

78 

150 

650 

520 

1.900 

1,095 

831 

75 

975 

2,100 

1,700 

22,000 


2 
2 
2 
2 
2 
2 
2 
2 
2 
4 
12 
2 
1 


4 

1 

2 

24 

8 

8 

24 

72 

12 

3 

14 

2 

.0833 


2,880 

156 

600 

31,200 

8,320 

30,400 

52.560 

119.664 

1.800 

11,700 

352,800 

6.800 

1.833 

620,713 
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B  Reporting 

Reporting  burden  estimates  are  based 
oi  information  from  industry 
representatives.  Manufacturers  of  some 
products  (e.g.,  appliances,  HVAC 
eoiiipment — furnaces,  boilers,  central 
aiajconditioners,  and  heat  pumps) 
iddicate  that,  for  them,  the  reporting 
biirden  is  best  measured  by  the 
estimated  time  required  to  report  on 
each  model  manufactured,  while  others 
(ej.g.,  makers  of  fluorescent  lamp 
be  I  lasts,  lamp  products)  state  that  an 
estimated  number  of  annual  burden 
ho  irs  by  manufacturer  is  a  more 


meaningful  way  to  measure.  The  figures 
below  reflect  these  different 
methodologies  as  well  as  the  varied 
burden  hour  estimates  provided  to  staff 
by  manufacturers  of  the  different 
product  categories  that  use  the  latter 
methodology. 

Appliances,  HVAC  Equipment,  and  Pool 
Heaters 

Staff  estimate  that  the  average 
reporting  burden  for  these 
manufacturers  is  approximately  two 
minutes  per  basic  model.  Based  on  this 
estimate,  multiplied  by  a  total  of  5,659 
basic  models  of  these  products,  the 


annual  reporting  burden  for  the 
appliance,  HVAC  equipment,  and  pool 
heater  industry  is  an  estimated  188 
hours  (2  minutesx5,659  models-i-60 
minutes  per  hour). 

Fluorescent  Lamp  Ballasts,  Lamp 
Products,  and  Plumbing  Fixtures 

The  total  annual  reporting  burden  for 
manufacturers  of  fluorescent  lamp 
ballasts,  lamp  products,  and  plunibing 
Fixtures  is  based  on  the  estimated 
average  annual  burdeji  for  each  category 
of  manufacturers.  inultipliiKi  by  the 
number  of  manufacturers  in  each 
respectivf>  calegory,  as  shown  below: 


Category  of  manufacturer 


Annual  burden 

hours  per 
manufacturer 


Fl  J  jrescent  lamp  ballasts 

Unp  products 

PI  Limbing  fixtures 


6 

15 

1 


Number  of 
manufacturers 


Total  annual  re- 
porting burden 
hours 


20 

50 

120 


120 
750 
120 


Ti)  :al  Reporting  Burden  Hours 

'  'he  total  reporting  burden  for 
inc  ustries  covered  by  the  Rule  is  1,178 
hif  us  annually  (188+120+750+120). 

lecordkeeping 

f  PCA  and  the  Commission's  Rule 
uire  manufacturers  to  keep  records  of 
test  data  generated  in  performing  the 
s  to  derive  information  included  on 
Is  and  required  by  the  Rule.  As  in 
Section  B.  above,  burden  is  calculated 
by  number  of  models  for  appliances, 
HMAC  equipment,  and  pool  heaters,  and 


by  number  of  manufacturers  for 
fluorescent  lamp  ballasts,  lamp 
products,  and  plumbing  fixtures. 

Appliances,  HVAC  Equipment,  and  Pool 
Heaters 

The  recordkeeping  burden  for 
manufacturers  of  appliances,  HVAC 
equipment,  and  pool  heaters  varies 
directly  with  the  niunber  of  tests 
performed.  Staff  estimate  total 
recordkeeping  burden  of  approximately 
189  hours  for  these  manufacturers, 
based  on  an  estimated  average  of  one 
minute  per  record  stored  (whether  in 


electronic  or  paper  format),  multiplied 
by  11,318  tests  performed  annually 
(1x11,318+60  minutes  per  hour). 

Fluorescent  Lamp  Ballasts,  Lamp 
Products,  and  Plumbing  Fixtures 

The  total  annual  recordkeeping 
burden  for  manufacturers  of  fluorescent 
lamp  ballasts,  lamp  products,  and 
plumbing  fixtures  is  based  on  the 
estimated  average  annual  burden  for 
each  category  of  manufacturers  (derived 
from  industry  sources),  multiplied  by 
the  number  of  manufacturers  in  each 
respective  category,  as  shown  below: 


Category  of  manufacturer 


Fluorescent  lamp  ballasts 

I  products 

Plurnbing  fixtures 


Annual  burden 

hours  per 
manufacturer 


2 
10 

.5 


Number  of 
manufacturers 


20 
50 

120 


Total  annual 
recordkeeping 
burden  hours 


40 

500 

60 


T<  I  al  Recordkeeping  Burden  Hours 

The  total  recordkeeping  burden  for 
injdustries  covered  by  the  Rule  is  789 
hoirs  annually  (189+40+500+60). 

DJ  labeling 

BPCA  and  the  Rule  require  that 
manufacturers  of  covered  products 
provide  certain  information  to 
co|i|sumers,  through  labels,  fact  sheets, 
or  permanent  markings  on  the  products. 
The  burden  imposed  by  this 
requirement  consists  of  (1)  the  time 
needed  to  prepare  the  information  to  be 
provided,  and  (2)  the  time  needed  to 
priivide  it,  in  whatever  fonn,  with  the 
pTcjducts.  The  applicable  burden  for 


each  category  of  products  is  described 
below: 

Appliances,  HVAC  Equipment,  and  Pool 
Heaters 

Staff  estimate  that  the  time  to  prepare 
labels  for  appliances,  HVAC  equipment, 
and  pool  heaters  is  no  more  than  four 
minutes  per  basic  model.  Thus,  for 
appliances,  HVAC  equipment,  and  pool 
heaters,  the  approximate  annual  drafting 
burden  involved  in  labeling  is  377  hours 
per  year  (5,659  (all  basic  models)xfour 
minutes  (drafting  time  per  basic 
model)+60  (minutes  per  hour)]. 

Industry  representatives  and  trade 
associations  have  estimated  that  it  takes 
between  4  and  8  seconds  to  affix  each 
label  to  each  product.  Based  on  an 


average  of  six  seconds  per  unit,  the 
annual  burden  for  affixing  labels  to 
appliances,  HVAC  equipment,  and  pool 
heaters  is  74,222  hours  (six 
(seconds)x44, 533,465  (the  number  of 
total  products  shipped  in  1997)  divided 
by  3,600  (seconds  per  hour)]. 

The  Rule  also  requires  that  HVAC 
equipment  manufacturers  disclose 
energy  usage  information  on  a  separate 
fact  sheet  or  in  an  approved  industry- 
prepared  directory  of  products.  Staff 
have  estimated  the  preparation  of  these 
fact  sheets  requires  approximately  30 
minutes  per  basic  model.  Manufacturers 
producing  at  least  95  percent  of  the 
affected  equipment,  however,  are 
members  of  trade  associations  that 
produce  approved  directories  (in 
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connection  with  their  certification 
programs  independent  of  the  Rule)  that 
satisfy  the  fact  sheet  requirement.  Thus, 
the  drafting  burden  for  fact  sheets  for 
HVAC  equipment  is  approximately  96 
hours  annually  (3,826  (all  basic 
models)x.5  hoursx.05  (proportion  of 
equipment  for  which  fact  sheets  are 
required)]. 

The  Rule  allows  manufacturers  to 
prepare  a  compendium  of  fact  sheets  for 
each  retail  establishment  as  long  as 
there  is  a  fact  sheet  for  each  basic  model 
sold.  Assuming  that  six  HVAC 
manufacturers  (i.e.,  approximately  5% 
of  HVAC  manufactiuers),  produce  fact 
sheets  instead  of  having  required 
information  shown  in  industry 
directories,  and  each  spends 
approximately  16  hours  per  year 
distributing  the  fact  sheets  to  retailers 
and  in  response  to  occasional  consumer 
requests,  the  total  time  attributable  to 
this  activity  would  also  be 
approximately  96  hours. 

The  total  aimual  labeling  burden  for 
appliances,  HVAC  equipment,  and  pool 
heaters  is  377  hours  for  preparation  plus 
74,222  hours  for  affixing,  or  74.599 
hoiu-s.  The  total  annual  fact  sheet 
burden  is  96  hours  for  preparation  and 
96  hours  for  distribution,  or  192  hours. 
The  total  annual  burden  for  labels  and 
fact  sheets  for  the  appliance.  HVAC.  and 
pool  heater  industries  is.  therefore, 
estimated  to  be  74,791  hours 
(74.599+192). 

Fluorescent  Lamp  Ballasts 

The  statute  and  the  Rule  require  that 
labels  for  fluorescent  lamp  ballasts 
contain  an  "E"  within  a  circle.  Since 
manufacturers  label  these  ballasts  in  the 
ordinary  course  of  business,  the  only 
impact  of  the  Rule  is  to  require 
manufactiu«s  to  reformat  their  labels  to 
include  the  "E"  symbol.  Thus  the 
burden  imposed  by  the  Rule  for  labeling 
fluorescent  lamp  ballasts  is  de  minimis. 

Lamp  Products 

The  burden  imposed  for  labeling  of 
lamp  products  is  also  de  minimis,  for 
similar  reasons.  The  Rule  requires 
certain  disclosures  on  packaging  for 
lamp  products.  Since  manufacturers 
were  already  disclosing  the  substantive 
information  required  under  the  Rule 
prior  to  its  implementation,  the 
practical  effect  of  the  Rule  was  to 
require  that  manufactures  redesign 
packaging  materials  to  ensure  they 
include  the  disclosures  in  the  manner 
and  form  prescribed  by  the  Rule. 
Because  this  effort  is  now  complete, 
there  is  no  ongoing  labeling  burden 
imposed  by  the  Rule  for  lamp  products. 


Plumbing  Fixtures 

The  statute  and  the  Rule  require  that 
manufacturers  disclose  the  water  flow 
rate  for  plumbing  fixtures.  This 
disclosure  may  be  accomplished  by 
attaching  a  label  to  the  product,  through 
permanent  markings  imprinted  on  the 
product  as  part  of  the  manufacturing 
process,  or  by  including  the  required 
information  on  packaging  materials  for 
the  product.  While  some  methods  might 
impose  little  or  no  additional 
incremental  time  burden  and  cost  on  the 
manufactures,  other  methods  (such  as 
affixing  labels)  could.  Thus,  staff 
estimate  on  overall  blended  average 
burden  associated  with  this  disclosure 
requirement  of  one  second  per  unit  sold. 
Staff  also  estimate  that  there  are 
approximately  9.000,000  covered 
fixtures  and  52.000,000  fittings  sold 
annually  in  the  country.  Therefore,  the 
estimated  annual  burden  to  label 
plumbing  fixtures  is  16,944  hours 
[61,000,000  (units)xl  (seconds)-i-3.600 
seconds  per  hour)]. 

Total  Burden  for  Labeling 

The  total  labeling  burden  for  all 
industries  covered  by  the  Rule  is  91,735 
hours  (74,791-t-16,944)  annually. 

E.  Retail  Sales  Catalogs  Disclosures 

The  Rule  requires  that  sellers  offering 
covered  products  through  retail  sales 
catalogs  (i.e.,  those  publications  from 
which  a  consumer  can  actually  order 
merchandise)  disclose  in  the  catalog 
energy  (or  water)  consumption  for  each 
covered  product.  Because  this 
information  is  supplied  by  the  product 
manufacturers,  the  burden  on  the 
retailer  consists  of  incorporating  the 
information  into  the  catalog 
presentation. 

Staff  estimate  that  there  are 
approximately  100  sellers  who  offer 
covered  products  through  retail 
catalogs.  While  the  Rule  initially 
imposed  a  burden  on  sellers  by 
requiring  that  they  draft  disclosures  and 
incorporate  them  into  the  layouts  of 
their  catalogs,  catalog  sellers  now  have 
substantial  experience  with  the  Rule 
and  its  requirements.  Energy  and  water 
consumption  information  has  obvious 
relevance  to  consumers,  so  sellers  are 
likely  to  disclose  much  of  the  required 
information  with  or  without  the  Rule. 
Accordingly,  given  the  small  number  of 
catalog  sellers,  there  experience  with 
incorporating  energy  and  water 
consumption  data  into  their  catalogs, 
and  the  likelihood  that  many  of  the 
required  disclosures  would  be  made  in 
the  ordinary  course  of  businesses,  staff 
believe  that  any  burden  the  Rule 


imposes  on  catalog  sellers  is  de 
minimis. 

Estimated  annual  cost  burden: 
$16,479,000.  ($13,351,000  in  labor  costs 
and  $3,128,000  in  non-labor  costs). 

Labor  Costs:  Staff  have  derived  labor 
costs  by  applying  appropriate  estimated 
hourly  cost  figures  to  the  burden  hours 
described  above.  In  calculating  the  cost 
figures,  staff  have  estimated  that  test 
procedures  are  conducted  by  skilled 
technical  personnel  at  an  hourly  rate  of 
$20.00,  and  that  recordkeeping  and 
reporting,  as  well  as  labeling,  marking, 
and  preparation  of  fact  sheets,  are,  on 
average,  done  by  clerical  personnel  at  a 
rate  of  $10.00  per  hours. 

On  this  basis,  the  total  annual  also 
costs  for  the  five  difference  categories  of 
burden  under  the  Rule,  as  applied  to  all 
the  products  covered  by  the  Rule,  is 
$13,351,000  (rounded),  which  is  derived 
as  follows: 

1.  $12,414,260  for  testing  all  products 
covered  by  the  Rule,  based  on  620,713 
hours  [620,71 3x$20.00  per  hour]. 

2.  $11,780  for  complying  with  the 
reporting  requirements  of  the  Rule, 
based  on  1,178  hours  [1,178  x  $10.00 
per  hour]. 

3.  $7,890  for  complying  with  the         , 
recordkeeping  requirements  of  the  Rule, 
based  on  7.890  hours  [798  x  $10.00  per 
hour]. 

4.  $917,350  for  complying  with  the 
labeling,  marking,  and  fact  sheet 
requirements  of  the  Rule,  based  on 
91,735  hours  [91,735  x  $10.00  per  hour]. 

De  minimis  for  retain  catalog 
disclosures,  for  the  reasons  previously 
noted  with  respect  to  burden  hours. 

Capital  or  other-non-labor  costs: 
$3,127,500  ($2,500  for  reporting 
requirements  and  $3,125 ,000  for 
labeling  requirements),  rounded  to 
$3,128,000.  determined  as  follows. 

In  considering  how  to  estimate  the 
capital  or  other-labor  costs  associated 
with  compliance  with  the  Rule,  staff 
have  examined  the  five  distinct  burdens 
imposed  by  EPCA  through  Rule — 
testing,  reporting,  recordkeeping, 
labeling,  and  retail  catalog  disclosures — 
as  they  affect  the  11  groups  of  products 
that  the  Rule  covers.  Staff  have 
concluded  that  there  are  no  current 
start-up  costs  associated  with  the  Rule. 
The  Rule  has  been  effective  since  1980 
for  appliances,  since  1987  for  central  air 
conditioners,  heat  pumps,  boilers,  and 
furnaces,  since  1989  for  fluorescent 
lamp  ballasts,  since  1993  for  plumbing 
and  lighting  products,  and  since  1994 
for  pool  heaters.  Manufacturers  of  these 
products,  therefore,  have  in  place  the 
capital  equipment  necessary— especially 
equipment  to  measure  energy  and/or 
water  usage — to  comply  with  th6  Rule. 


Federal  Register / Vol.  63,  No.  249 /Tuesday.  December  29.  1998 /Notices 


71649 


Manufacturers  that  submit  required 
Mports  to  the  Commission  directly 
( I  ither  than  through  trade  associations) 
]  [  ciu-  some  nominal  costs  for  paper  and 

5>stage.  Staff  estimates  that  these  costs 
)  not  exceed  $2,500.  Manufacturers 
ust  also  incur  the  cost  of  providing 
labels  and  fact  sheets  used  in 
compliance  with  the  Rule.  Based  on 
estimates  of  44,533,465  units  shipped 
did  109,500  fact  sheets  prepared,^  at  an 
average  cost  of  seven  cents  for  each 
label  or  fact  sheet,  the  total  (rounded) 
labeling  cost  is  $3,125,500. 
ijtebra  A.  Valentine. 
neral  Counsel. 

I  Doc.  98-34406  Filed  12-28-98;  8:45  am) 
^iLling  code  e7S0-01-M 


(GENERAL  SERVICES 
ADMINISTRATION 

( C  MB  Control  No.  3090-0259] 

i  i  Jbmission  for  0MB  Review; 
Comment  Request  Entitled  Market 
i|tesearch  Questionnaire 

icENCY:  Federal  Supply  Service,  GSA. 
>|^0N:  Notice  of  request  for  an 
extension  to  a  previously  approved 
OMB  Clearance  (3090-0259). 

SUMMARY:  Under  the  provisions  of  the 
I^tperwork  Reduction  Act  of  1995  (44 
[S.C.  Chapter  35),  the  Office  of 
::quisition  Policy  has  submitted  to  the 
jffice  of  Management  and  Budget 
pMB)  a  request  to  review  and  approve 
extension  of  a  previously  approved 
information  collection  requirement 
entitled  Market  Research  Questionnaire, 
ine  information  collection  was 
p^viously  published  in  the  Federal 
Register  on  October  22, 1998  at  63  CFR 
3^653  allowing  for  a  60-day  public 
^mment  period.  No  comments  were 
aived. 

IkTES:  Comment  Due  Date:  January  28, 
1^99. 

^DRESSES:  Comments  regarding  this 
irden  estimate  or  any  other  aspect  of 


The  units  shipped  total  is  based  on  combined 
ual  or  estimated  industry  figures  for  1997  across 
of  the  product  categories,  except  for  fluorescent 
p  ballasts,  lamp  products,  and  plumbing 
ores.  Staff  has  determined  that,  for  those 
duct  categories,  there  are  little  or  no  costs 
aifociated  with  the  labeling  requirements.  The  fact 
sh^t  estimation  is  based  on  the  previously  noted 
a^umption  that  five  percent  of  HVAC 
n^nufacturers  produce  fact  sheets  on  their  own. 
Eteed  on  total  HVAC  units  shipped  (8,759,907),  five 
percent  amounts  to  437,995  HVAC  units.  Because 
n^nufacturers  generally  list  more  than  one  unit  on 
a|^ct  sheet,  staff  have  estimated  that  manufacturers 
i^i  Icpendently  preparing  them  will  use  one  sheet 
fdi  every  four  of  these  437,995  units.  Thus,  staff 
e  il  imate  that  HVAC  manufacturers  produce 
a )  proximately  109,500  fact  sheets. 


this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  Edward 
Springer,  GSA  Desk  Officer,  Room  3235, 
NEOB,  Washington,  DC  20503  and  also 
may  be  submitted  to  Marjorie  Ashby, 
General  Services  Administration  (MVP), 
1800  F  Street  NW.  Washington,  DC 
20405. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Bacon,  Federal  Supply  Service 
on  (703) 305-6573. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  GSA  is  requesting  the  Office  of 
Management  and  Budget  (OMB)  to 
review  and  approve  information 
collection,  3090-0259  concerning 
Market  Research  Questionnaire.  The 
Market  Research  Questionnaires  are 
used  to  gather  information  that  is 
necessary  to  develop  and/or  revise 
Federal  specifications  and  other 
purchase  descriptions. 

B.  Annual  Reporting  Burden 

Respondents:  25;  annual  responses: 
25;  average  hours  per  response:  2.4; 
burden  hours:  60. 

Copy  of  Proposal:  A  copy  of  this 
proposal  may  be  obtained  ft-om  the  GSA 
Acquisition  Policy  Division  (MVP), 
Room  4011,  GSA  Building,  1800  F 
Street  NW,  Washington.  DC  20405,  or  by 
telephoning  (20)  501-3822.  or  by  faxing 
your  request  to  (202)  501-3341. 

Dated:  December  21, 1998. 

Ida  M.  Ustad, 

Deputy  Associate  Administrator,  Office  of 
Acquisition  Policy. 

(FR  Doc.  98-34333  Filed  12-28-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  99025] 

Emerging  Infections  Sentinel 
Networks;  Notice  of  Availability  of 
Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1999 
funds  for  a  cooperative  agreement 
program  for  the  operation  of  provider- 
based  Emerging  Infections  Sentinel 
Networks  (EISN).  This  program 
addresses  theJ'Healthy  People  2000" 
priority  area  of  Immunization  and 
Infectious  Diseases.  The  purpose  of  the 


program  is  to  assist  recipients  in 
operating  and  enhancing  established 
EISNs  or  in  setting  up  new  networks  for 
assessing  emerging  infections.  These 
networks  will  assess  emerging 
infectious  diseases,  including  drug- 
resistant,  foodborne  and  waterbome. 
and  vaccine-preventable  or  potentially 
vaccine-preventable  diseases. 

Sentinel  networks  linking  groups  of 
participating  individuals  or 
organizations  are  helpful  in  monitoring 
a  variety  of  infectious  disease  problems 
and  enhancing  communication  among 
participants,  and  between  participants 
and  the  public  health  community.  They 
also  can  serve  as  readily  accessible 
mechanisms  to  address  urgent  public 
health  infectious  disease  problems 
rapidly.  Three  sentinel  networks  are 
currently  receiving  funds  through  this 
cooperative  agreement  program: 
Infectious  Disease  Society  of  America 
Emerging  Infections  Network; 
Emergency  ID  Net,  a  network  of 
academically  affiliated  emergency 
departments;  and  GeoSentinel,  a 
network  operated  by  the  International 
Society  for  Travel  Medicine.  Further 
development  of  the  sentinel  network 
concept  will  continue  to  improve 
understanding  of  specific  public  health 
issues  and  enhance  preparedness  to 
meet  new  infectious  disease  threats. 

B.  Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private  nonprofit 
organizations  and  by  governments  and 
their  agencies,  that  is,  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  nonprofit 
organizations.  State  and  local 
governments  or  their  bona  fide  agents, 
and  federally  recognized  Indian  tribal 
governments,  Indian  tribes,  oi  .ndian 
tribal  organizations. 

Note:  Public  Law  104-65  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
award,  grant,  coop>erative  agreement, 
contract,  loan,  or  any  other  form. 

C.  Availability  of  Funds 

Approximately  $525,000  is  available 
in  FY  1999  to  fund  approximately  three 
awards.  It  is  expected  that  the  average 
award  will  be  $175,000,  ranging  from 
$150,000  to  $200,000.  It  is  expected  that 
the  awards  will  begin  on  or  about  May 
1, 1999.  and  will  be  made  for  a  12- 
month  budget  period  within  a  project 
period  of  up  to  five  years.  The  funding 
estimate  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
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evidenced  by  required  reports  and  the 
availability  of  funds. 

Funding  Preferences 

Although  applications  for  new  ElSNs 
are  encouraged,  funding  preference  will 
be  given  to  competing  continuation 
applications  over  applications  for 
programs  not  already  receiving  support 
under  the  EISN  program.  Current 
awardees  have  implemented  new 
sentinel  networks  that  require 
continued  support  to  become  fully 
developed  and  to  realize  the  benefits  of 
the  network  activities. 

D.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  the  activities 
under  Recipient  Activities,  below,  and 
CDC  shall  be  responsible  for  conducting 
activities  under  CDC  Activities,  below: 

Recipient  Activities 

1.  Continue  to  develop  an  emerging 
infections  sentinel  network  or  develop  a 
new  sentinel  network  for  assessing 
emerging  infectious  diseases.  Organize 
the  EISN  around  a  specific  group  of 
providers,  e.g.,  emergency  department 
physicians,  infectious  disease 
specialists,  travel  and  tropical  medicine 
clinics,  etc.  EISNs  must  be  sufficiently 
flexible  to  be  engaged  swiftly  to  address 
emergent  problems  in  infectious 
diseases. 

2.  Analyze,  present,  and  publish  the 
results  of  projects  collaboratively  with 
CDC. 

3.  In  collaboration  with  CDC: 

a.  Focus  and/or  redirect  projects  as 
indicated  through  critical  review  of  data 
and  evaluation  of  various  projects;  and 

b.  Consider  and  initiate  novel 
methods  of  surveillcmce  for  emerging 
infectious  diseases;  develop  and  modify 
as  necessary  methods  for  management 
and  communication  of  information 
within  the  network;  and 

c.  In  order  to  take  full  advantage  of 
the  network  capacity  and  to  facilitate 
integration  of  surveillance  and  health 
information  systems,  undertake 
additional  projects  in  other  public 
health  areas  (e.g.  chronic  diseases, 
injury,  etc.).  as  appropriate. 

4.  Monitor  and  evaluate  scientific  and 
operational  accomplishments  of  the 
EISN  and  progress  in  achieving  the 
purpose  and  overall  goals  of  this 
program. 

5.  If  a  proposed  project  involves 
research  on  humfm  participants,  ensure 
appropriate  Independent  Review  Board 
(IRB)  review. 

CDC  Activities 

1.  Provide  consultation  and  scientific 
and  technical  assistance  in  developing 


or  establishing  the  EISN  and  in  selecting 
and  conducting  EISN  projects. 

2.  Assist  in  monitoring  and  evaluating 
scientific  and  operational 
accomplishments  of  the  EISN  and 
progress  in  achieving  the  purpose  and 
overall  goals  of  this  program. 

3.  Participate  in  analysis,  publication, 
and  dissemination  of  information  and 
data  gathered  from  EISN  projects. 

4.  If  during  the  project  period  research 
involving  human  subjects  should  be 
conducted  and  CDC  scientists  will  be 
co-investigators  in  that  research,  assist 
in  the  development  of  a  research 
protocol  for  IRB  review  by  all 
institutions  participating  in  the  research 
project.  The  CDC  IRB  will  review  and 
approve  the  protocol  initially  and  on  at 
least  an  annual  basis  until  the  research 
project  is  completed. 

E.  Application  Content 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  that 
your  narrative  follow  the  criteria  in  the 
order  presented. 

Provide  a  brief  (no  more  than  two 
pages)  abstract  of  the  application.  The 
narrative  should  be  no  more  than  15 
double-spaced  pages  (excluding 
abstract,  budget,  and  appendices), 
printed  on  one  side,  with  one  inch 
margins  and  unreduced  font  on  white 
8.5"  X  11"  paper.  All  pages  must  be 
clearly  numbered,  a  complete  index  to 
the  application  and  its  appendices  must 
be  included,  and  the  required  original 
and  two  copies  must  be  submitted 
unstapled  and  unbound. 

F.  Submission  and  Deadline 

Letter  of  Intent  (LOI) 

All  parties  intending  to  submit  an 
application  are  requested  to  inform  CDC 
of  their  intention  to  do  so  at  least  ten 
(10)  business  days  prior  to  the 
application  due  date.  The  LOI  is  not 
required  and  will  not  be  used  for 
accepting  or  evaluating  applications. 
The  sole  purpose  of  the  LOI  is  to  assist 
CDC  in  timely  planning  and 
administration  of  the  evaluation 
process.  The  LOI  should  be  a  brief 
notice  that  includes  (1)  the  name  and 
address  of  the  institution.  (2)  the  name, 
address,  and  telephone  number  of  the 
contact  person,  and  (3)  a  very  brief 
description  (e.g.,  2-3  sentences)  of  the 
EISN  that  will  be  proposed.  LOIs  should 
be  provided  by  facsimile,  postal  mail,  or 
Email  to  Catherine  Spniill,  Office  of  the 
Director,  National  Center  for  Infectious 
Diseases,  Centers  for  Disease  Control 


and  Prevention  (CDC),  1600  Clifton 
Road,  N.E.,  Mailstop  C-12.  Atlanta, 
Georgia  30333.  Facsimile:  (404)  639- 
4197.  Email  address:  CAS5@CDC.GOV. 

Application 

Submit  the  original  and  two  copies  of 
PHS  5161-1  (OMB  Number  0937-0189). 
Forms  are  in  the  application  kit. 

On  or  before  February  15. 1999. 
submit  the  application  to:  Andrea 
Wooddall.  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office 
Announcement  99025,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
Room  300,  255  East  Paces  Ferry  Road, 
N.E.,  Mailstop  E18,  Atlanta,  Georgia 
30305-2209. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  orderly 
processing.  (Applicants  must  request  a 
legibly  dated  U.S.  Postal  Service 
postmark  or  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or 
U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

G.  Evaluation  Criteria 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC. 

1.  Understanding  the  Objectives  of  the 
EISN:  (10  Points) 

The  extent  to  which  the  applicant 
demonstrates  a  clear  understanding  of 
the  purpose  and  objectives  of  this 
cooperative  agreement  program  and  of 
the  requirements,  responsibilities, 
problems,  constraints,  and  complexities 
that  may  be  encountered  in  establishing 
and  operating  the  EISN. 

2.  Description  of  Existing  Capacity:  (30 
Points) 

a.  For  competing  continuation 
applicants,  the  extent  to  which  the 
applicant  has  successfully  established 
and  operated  an  EISN  and  provides 
documentation  of  the  accomplishments 
of  the  network. 

For  applicants  proposing  new 
networks,  the  extent  to  which  the 
applicant:  (1)  demonstrates  the  capacity 
and  ability  to  establish  a  provider-based 
EISN,  including  description  of  the 
applicant's  qualifications,  standing,  and 
relationships  to  represent  a  group  of 
providers  in  a  sentinel  network,  (2) 
describes  the  niche  that  the  proposed 
EISN  will  fill  that  is  not  currently  filled 
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b  r  ojher  networks  or  systems  (EISN  or 
oiberwise),  (3)  comments  on  the  long- 
term  potential  of  the  network  to  provide 
inmortant  information  for  public  health. 

p.  The  extent  to  which  the  applicant 
d^^cribes  past  experience  in  conducting: 
(l!)  infectious  disease  surveillance  and/ 
or  applied  research  in  infectious 
diseases,  particularly  public  health- 
related  work;  (2)  surveillance  or 
r^iearch  related  to  emerging  infectious 
diseases,  including  drug-resistant, 
foddbome  and  waterbome,  and  vaccine- 
pi  t  iventable  or  potentially  vaccine- 
pniventable  diseases. 

V.  The  extent  to  which  the  applicant: 

(1)  demonstrates  ability  to  develop  and 
maintain  strong  cooperative 
re|l|ationships  with  various  public  and 
private,  local  and  regional,  medical, 
piiplic  health,  academic,  and 
community  organizations,  (2)  provides 
lejtters  of  support  from  non-applicant 
p$iticipating  agencies,  institutions, 
oij^anizations,  individuals,  consultants, 
etc.,  identified  in  applicant's 
operational  plan,  and  the  extent  to 
which  the  letters  of  support  clearly 
indicate  the  signatory's  willingness  to 
pa^cipate  in  the  EISN  (e.g.,  as  sources 
of  Information  or  membisrs  of  the 
network).  (The  letters  of  support  should 
be  blaced  in  an  appendix.  Letters  of 
support  from  CDC  scientists  should  not 
bo  Included.) 

3.  Operational  Plan:  (50  points) 

a.  For  both  new  and  continuation 
applications,  the  extent  to  which  the 
ariplicant  provides  a  detailed  and  time- 
pl^^d  plan  for  establishing  and 
o|»0rating  the  EISN.  The  extent  to  which 
applicant's  operational  plan  clearly 
describes  (1)  the  organizational  and 
operating  structure  and  procedures  for 
accomplishing  all  Recipient  Activities, 

(2)  agreements  currently  in  place  with 
pd^ential  participants  in  the  network,  (3) 
wnat  new  agreements  with  potential 
paiticipants  will  be  necessary,  and  the 
likelihood  that  these  agreements  can  be 
implemented  promptly.  (4)  plans  to 
ccjQaborate  vnth  CDC  in  the 
esUblishment  and  operation  of  the 
EISN,  including  plaiming  and 
dcp^elopment  of  projects,  management 
aitd  analysis  of  data,  and  synthesis  and 
di$6emiiution  of  findings.  The  extent  to 
w^ch  applicant's  plan  is  consistent 
wjtfa  and  adequate  to  accomplish  the 
purpose  and  objectives  of  this  program. 

h.  The  extent  to  which  the  applicant: 
(1  clearly  identifies  and  describes  the 
EI  Sfi  participants  and  sources  of 
in  brmation,  (2)  describes  the  structure 
of  t  [le  EISN  "network",  such  as  number, 
lo(  ation,  etc.,  of  sites  or  surveillance 
in  ormation  sources.  (3)  describes 
procedures  and  mechanisms  to  transfer 


information  between  network 
participants  and  the  network's  central 
data  collection  point. 

c.  The  extent  to  which  applicant 
clearly  identifies  specific  diseases  or 
conditions  (e.g.,  notifiable  diseases, 
foodbome  and  waterbome  diseases, 
drug-resistant  infections,  or  infectious 
disease  syndromes)  which  will  be 
addressed.  The  extent  to  which  the 
applicant's  current  or  proposed 
activities  are  appropriate  for  the 
participants/sources  in  the  network  and 
address  significant  emerging  syndromes, 
diseases,  conditions,  events,  etc.  For  a 
new  network,  the  extent  to  which  these 
projects  appear  feasible  and  the 
likelihood  they  can  be  successfully 
conducted. 

d.  The  extent  to  which  the  applicant 
clearly  describes  how  the  EISN  (or  its 
design  for  a  new  EISN)  is  flexible  and 
able  to  swiftly  address  new  public 
health  challenges  in  infectious  diseases. 

e.  The  extent  to  which  the  applicant 
describes  an  appropriate  and  effective 
process  for  providing  necessary 
information  to  State  and  Ideal  health 
departments  and  appropriate  others 
about  findings  related  to  notifiable 
conditions. 

f.  The  extent  to  which  applicant:  (1) 
identifies  professional  staff  who  have 
the  knowledge,  experience,  and 
authority  to  carry  out  recipient  activities 
as  evidenced  by  job  descriptions, 
curricula  vitae,  organizational  charts, 
etc.,  (2)  clearly  describes  the  respective 
roles  of  the  personnel  in  the 
management  and  operation  of  the  EISN. 
(Curricula  vitae  and  organizational 
charts  should  be  placed  in  an 
appendix.) 

g.  The  extent  to  which  the  applicant 
describes  support  staff  services  to  be 
provided  for  the  program. 

h.  If  any  research  involving  human 
subjects  is  proposed,  the  degree  to 
which  the  applicant  has  met  the  CDC 
Pohcy  requirements  regarding  the 
inclusion  of  women,  ethnic,  and  racial 
groups  in  any  proposed  research.  This 
'  includes: 

(1)  The  proposed  plan  for  the 
inclusion  of  both  sexes  and  racial  and 
ethnic  minority  populations  for 
appropriate  representation. 

(2)  The  proposed  justification  when 
representation  is  limited  or  absent. 

(3)  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measure  differences  when  warranted. 

(4)  A  statement  as  to  whether  the 
plans  for  recruitment  and  outreach  for 
study  participants  include  the  process 
of  establishing  partnerships  with 
commiuuty(ies)  and  recognition  of 
mutual  benefits. 


4.  Evaluation:  (10  Points) 

The  extent  to  which  the  applicant 
provides  a  plan  for  monitoring  and 
evaluating:  (1)  scientific  and  operational 
accomplishments  of  the  EISN  and  its 
projects,  (2)  progress  in  achieving  the 
purpose  and  overall  goals  of  this 
program. 

5.  Budget:  (Not  Scored) 

The  extent  to  which  the  proposed 
budget  is  reasonable,  clearly  justified, 
and  consistent  with  the  intended  use  of 
the  cooperative  agreement  funds. 

6.  Human  Subjects:  (Not  Scored) 

If  any  research  involving  human 
subjects  is  proposed,  does  the 
appUcation  adequately  address  the 
requirements  of  Title  45  CFR  Fart  46  for 
the  protection  of  human  subjects? 

Yes No 

Comments: 


X 


H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of: 

1.  Progress  reports  (annual),  no  more 
than  90  days  after  the  end  of  the  budget 
period; 

2.  financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period;  and 

3.  final  financial  status  and 
performance  reports,  no  more  than  90 
days  after  the  end  of  the  project  period. 

Send  all  reports  to:  Andrea  Wooddall. 
Grants  Management  Specialist.  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC).  Room 
300,  255  East  Paces  Ferry  Road,  N.E., 
Mailstop  E18,  Atlanta.  GA  30305-2209. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  1  in  the 
application  kit. 

AR-1    Human  Subjects  Requirements 
AR-2    Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-7    Executive  Order  12372  Review 
AR-9    Paperwork  Reduction  Act 

Requirements 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-11    Healthy  People  2000 
AR-1 2    Lobbying  Restrictions 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under  the 
Public  Health  Service  Act  Sections 
301(a)  [42  U.S.C.  241(a)],  317(k)(l)  and 
317(k)(2),  [42  U.S.C.  247b(k)a))  and 
[247b(k)(2)],  as  amended.  The  Catalog  of 


71652 


Federal  Register /Vol.  63,  No.  249 /Tuesday,  December  29.  1998 /Notices 


Federal  Domestic  Assistance  number  is 
93.283.      ^ 

J.  Where  To  Obtain  Additional 
Information 

To  receive  additional  written 
information  and  to  request  an 
application  kit.  call  1-88S-GRANTS4 
(1-888-472-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  identify  the 
Announcement  niunber  of  interest  (this 
is  Announcement  number  99025). 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from: 
Andrea  Wooddall,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office. 
Announcement  99025,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
Room  300,  255  East  Paces  Ferry  Road, 
N.E.,  Mailstop  El8,  Atlanta,  GA  30305- 
2209,  telephone  (404)  842-6522.  Email 
address:  ayw3@cdc.gov 

See  also  the  CDC  home  page  on  the 
Internet:  http://www.cdc.gov 

For  program  technical  assistance, 
contact  Catherine  Spruill.  Office  of  the 
Director.  National  Center  for  Infectious 
Diseases.  Centers  for  Disease  Control 
and  Prevention  (CDC),  Mailstop  C-12, 
1600  Clifton  Road,  N.E.,  Atlanta, 
Georgia  30333.  Phone:  (404)  639-2603. 

Dated:  December  22. 1998. 
John  L.  WUliams, 

Director,  Procurement  and  Grants  Office. 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

[FR  Doc.  98-34375  Filed  12-28-98;  8:45  am) 
buxinq  code  4ie»-is-p 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Advisory  Committee  to  the  Director, 
Centers  for  Disease  Control  and 
Prevention;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Name:  Advisory  Committee  to  the  Director, 
CDC. 

Time  and  Date:  8:30  a.m.-3  p.m.,  January 
22, 1999. 

Place:  CDC.  Auditorium  A.  1600  Clifton 
Road,  NE,  Atlanta,  Georgia  30333. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  This  committee  advises  the 
Director.  CDC,  on  policy  issues  and  broad 


strategies  that  will  enable  CDC,  the  Nation's 
prevention  agency,  to  fulfill  its  mission  of 
promoting  health  and  quality  of  life  by 
preventing  and  controlling  disease,  injiuy. 
and  disability.  The  Committee  recommends 
ways  to  incorporate  prevention  activities 
more  fully  into  health  care.  It  also  provides 
guidance  to  help  CDC  work  more  effectively 
with  its  various  constituents,  in  both  the 
private  and  public  sectors,  to  make 
prevention  a  practical  reality. 

Matters  to  be  Discussed:  Agenda  items  will 
include  updates  from  CDC  Director,  Jeffrey  P. 
Koplan,  M.D.,  followed  by  committee 
discussion  on  the  agency's  priorities  and 
counter  terrorism,  including  the  public 
health  infrastructure.  Agenda  items  are 
subject  to  change  as  priorities  dictate. 

Contact  Person  for  More  Information: 
Linda  Kay  McGowan,  Executive  Secretary, 
Advisory  Committee  to  the  Director,  CDC, 
1600  Qifton  Road,  NE,  WS  D-24,  Atlanta, 
Georgia  30333.  Telephone  404/639-7080. 

The  Director,  Management  Analysis  and 
Services  OfBce,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
[lertaining  to  announcements  of  meetings  and 
other  conmiittee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  December  21, 1998. 
Carolyn  J.  Russell, 

Director.  Management  Analysis  and  Services 
Office.  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  98-34377  Filed  12-28-98;  8:45  am] 
BILUNG  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Data  Systems  as  the  Scientific 
Foundation  in  Support  of  Newt)om 
Screening  Programs  Woricshop 

The  National  Center  for 
Environmental  Health  (NCEH)  of  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
following  meeting. 

Name:  Workshop  on  Data  Systems  as  the 
Scientific  Fovmdation  in  Support  of  Newborn 
Screening  Programs. 

Times  ana  Dates:  8:15  a.m.-5:30  p.m., 
February  24, 1999:  8:15  a.m.-12  p.m., 
February  25, 1999. 

Place:  Emory  Inn  and  the  D.  Abbott  Turner 
Center,  1615  Clifton  Road,  Atlanta,  Georgia 
30329-9952.  Telephone  404/712-6000,  fax 
404/712-6025. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  75  people. 
Registration  prior  to  the  meeting  is  suggested. 

Purpose:  Newborn  screening  for  metabolic 
disorders  and  hemoglobinop)athies 
constitutes  the  largest  national  public  health 
genetics  program.  The  meeting  will  enable 
participants  to  review  the  current  status  of 


the  collection  and  use  of  newborn  screening 
data,  and  to  discuss  and  give  individual 
input  on  new  strategies  for  future  collection 
of  population-based  data  to  support  and 
enhance  newborn  screening  programs.  This 
meeting  will  bring  together  leaders  in 
metabolic  disease;  laboratory  practice; 
genetics;  public  health;  and  other  disciplines; 
and  it  is  anticipated  that  the  products  from 
this  workshop  will  he  utilized  during  futiu^ 
workshops  on  newborn  screening. 

Matters  To  Be  Discussed:  Review  of  data 
systems  in  support  of  newborn  screening  for 
use  in  the  three  core  public  health  functions: 
assessment,  policy  development,  and 
assurance/evaluation.  Agenda  items  will 
include  presentations  on  (1)  Data  Driven 
Public  Health  Genetics  Programs;  (2)  A 
State's  Data  Warehouse;  and  (3)  Linkage  of 
Newborn  Screening  Data  into  maternal  and 
child  health  (MCH)  Programs;  and  case 
studies  of  newborn  screening  data  systems 
for  well-established  and  upcoming  disorders 
and  group  discussions  on  data  sources. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information:  Ellen 
P.  King,  Administrative  Officer,  Division  of 
Birth  Defects  and  Developmental  Disabilities. 
NCEH.  CDC,  4770  Buford  Highway,  NE,  m/ 
s  F-45.  Atlanta,  Georgia  30341-3724. 
Telephone  770/488-7035,  fax  770/488-7197. 
Registration  form  available  by  request  or  at 
http://www.cdc.gov/genetics/meeting.htm. 

The  Director,  Management  Analysis  and 
Services  Office  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  December  21, 1998. 
Carolyn  J.  Russell. 

Director.  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 
[FR  Doc.  98-34374  Filed  12-28-98;  8:45  am) 

BILUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

National  Vaccine  Advisory  Committee 
(NVAC),  Subcommittee  on  Future 
Vaccines,  Sutxsommittee  on 
Immunization  Coverage,  and 
Subcommittee  on  Vaccine  Safety; 
Meetings 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  Federal 
advisory  committee  meetings. 

Name:  National  Vaccine  Advisory 
Conunittee  (NVAC). 
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I  imes  and  Dates:  9  a.m.-2  p.m.,  January 
11 ,  1999;  8:30  a.m.-4  p.m.,  January  12, 1999. 

''lace:  Hubert  H.  Humphrey  Building, 
Room  800,  200  Independence  Avenue,  SW, 
Washington,  DC  20201. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Notice:  In  the  interest  of  security,  the 
Department  has  instituted  stringent 
pr<H:edures  for  entrance  to  the  Hubert  H. 
Hi^^phrey  Building  by  non-government 
enj|>loyees.  Thus,  persons  without  a 
govfenmient  identification  card  should  plan 
to  B^ive  at  the  building  each  day  between  8 
and  8:30  a.m.  or  12:30  and  1  p.m.  to  be 
escorted  to  the  meeting.  Entrance  to  the 
meeting  at  other  times  during  the  day  cannot 
be  assured. 

rpose:  This  committee  advises  and 
es  recommendations  to  the  Director  of 
ational  Vaccine  Program  on  matters 
ed  to  the  Program  responsibilities. 
'alters  to  be  Discussed:  Agenda  items  will 
de  updates  on  the  National  Vaccine 
Program  Office  (NVPO)  activities.  There  will 
be  a  report  from  the  Division  of  Vaccine 
Injury  Compensation.  There  will  be 
discussions  on  the  National  Vaccine 
A()yisory  Committee  roles  and  missions;  the 
act  of  the  Childrens' Health  Insurance 
I  on  immunization  coverage;  achieving 
goal  of  polio  eradication:  challenges  and 
srtunities;  stockpiling  vaccines; 
errorism — strategies  for  vaccine 
iiness;  status  of  a  DHHS  Vaccine  Safety 
Action  Plan;  initiatives  in  global  vaccines — 
new  directions;  influenza  pandemic 
preparedness;  Hepatitis  B  vaccine.  There  will 
be  ;a  report  from  the  Assistant  Secretary  for 
Health  and  Surgeon  General.  There  will  be 
reports  from  the  immunization  registries 
wdrxgroup;  the  Subcommittee  on 
Immunization  Coverage;  Subconmiittee  on 
Future  Vaccines;  and  Subcommittee  on 
Vaccine  Safety.  There  will  be  a  discussion  on 
future  agenda  items. 

Nome:  Subcommittee  on  Immunization 
Coverage. 

Time  and  Date:  2:30  p.m.-5  p.m..  January 
11;  1999. 

Place:  Hubert  H.  Humphrey  Building, 
Rofitn  800,  200  Independence  Avenue,  SW, 
Washington,  DC  20201. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  This  subcommittee  will  identify 
and  propose  solutions  that  provide  a 
multifaceted  and  holistic  approach  to 
reducing  barriers  that  result  in  low 
imtnunization  coverage  for  children. 

Matters  to  be  Discussed:  This 
subcommittee  will  give  an  update  on  the 
status  of  the  Childrens'  Health  Insurance 
Plan;  there  will  be  a  discussion  on  adolescent 
imiqunization  guidelines;  the  status  of  the 
pamr  on  "Strategies  to  Sustain  Success  in 
Chll|dhood  Immunizations"  and  plan  to 
prdi^ote  recommendations  stated  in  paper; 
an  update  on  guidelines  for  implementation 
of  lii^w  vaccines;  an  update  on  guidelines  for 
adult  immunizations. 

Nome:  Subcommittee  on  Future  Vaccines. 

Tbne  and  Date:  2:30  p.m.-5  p.m.,  January 
li;l999. 

PI  ice:  Hubert  H.  Humphrey  Building, 
Room  405,  200  Independence  Avenue,  SW. 
Washington,  DC  20201. 


Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  Subcommittee  on  Future 
Vaccines  will  develop  px>licy  options  and 
guide  national  activities  which  will  lead  to 
accelerated  development,  licensure,  and  best 
use  of  new  vaccines  in  the  simplest  possible 
immunization  schedules. 

Matters  to  be  Discussed:  This 
subcommittee  will  hold  discussions 
regarding  agenda  items  for  a  joint  NVAC/ 
NVPO/CVI  meeting  on  "orphan  vaccines; 
vaccines  for  which  development  is  impeded 
for  a  variety  of  reasons;  an  update  on  the 
issues  of  indemnification  in  relation  to 
vaccine  clinical  trials. 

Name:  Subcommittee  on  Vaccine  Safety. 

Time  and  Date:  2:30  p.m.-5  p.m.,  January 
11, 1999. 

Place:  Hubert  H.  Humphrey  Building, 
Room  425A,  200  Independence  Avenue,  SW, 
Washington,  DC  20201. 

Status:  Open. to  the  public,  limited  only  by 
the  space  available. 

Purpose:  This  subconmiittee  will  review 
issues  relevant  to  vaccine  safety  and  adverse 
reactions  to  vaccines. 

Matters  to  be  Discussed:  This 
subcommittee  will  discuss  Hepatitis  B  and 
the  France  experience;  there  will  be  further 
discussion  on  risk  communication.  Agenda 
items  are  subject  to  change  as  priorities 
dictate. 

This,  notice  is  being  published  less  than  15 
days  in  advance  of  the  meeting,  due  to 
administrative  delays. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Felecia  D.  Pearson,  Committee 
Management  Specialist,  NVPO.  CDC. 
1600  Clifton  Road,  NE.  M/S  All, 
Atlanta,  Georgia  30333.  Telephone  404/ 
639-4450. 

The  director  of  the  Management 
Analysis  and  Services  Office  has  been 
delegated  the  authority  to  sign  Federal 
Register  Notices  pertaining  to 
announcements  of  meetings  and  other 
committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  December  21, 1998. 

Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

(FR  Doc.  98-34376  Filed  12-28-98;  8:45  am] 

BILUNG  CODE  41S3-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

The  National  Center  for  Environmental 
Health  (NCEH)  of  the  Centers  for 
Disease  Control  and  Prevention  (CDC) 
and  the  National  Council  on  Folic  Acid; 
Meeting 

Name:  Preventing  Neural  Tube  Birth 
Defects  with  Folic  Acid:  Working  Together 
for  Healthier  Babies. 

Times  and  Dates:  7:30  a.m. -6  p.m.,  January 
28, 1999:  8:30  a.m.-3  p.m..  January  29.  1999. 

Place:  The  Doubletree  Hotel,  Pentagon 
City — National  Airport,  300  Army-Navy 
Drive,  Arlington,  Virginia,  22202.  Telephone 
703/845-1010,  fax  703/845-2610. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  National  Conference  is 
sponsored  jointly  by  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  and  the 
National  Council  on  Folic  Acid  to  provide 
the  following  opportunities  to: 

1.  Premiere  folic  acid  prevention  plans  for 
all  national  partners  and  provide 
information,  tools,  and  training  for  these 
partners  to  assist  in  the  cam{)aign. 

2.  Inform  state  and  local  partners  about 
plans  for  the  campaign;  propose  collaborative 
eflbrts;  and  provide  training  for  activities  at 
the  state  and  local  level;  discuss  funding 
opportunities  for  state  and  local  campaigns. 

Matters  To  Be  Discussed:  Agenda  items 
will  include  presentations  on  (1)  The  Science 
of  Prevention  with  Folic  Aid;  (2)  The 
Campaign — Plans,  Partners.  PSAs;  (3)  New 
Sources  of  Funding;  (4)  Personal  Impact  of 
Living  with  Spina  Bifida;  (5)  Summary  of 
Conference  and  Chaige  to  Action.  A 
concurrent  session  with  be  held  on  the 
following  topics:  (1)  Creating  a  community 
campaign  with  the  Resource  Guide;  (2) 
Partnering:  How  to  mobilize  your  community 
and  build  resources;  (3)  Health 
communications:  Testing  messages  and 
materials,  defining  audiences,  using  available 
materials;  (4)  Evaluation:  Building  evaluation 
in  from  the  beginning,  usefulness  of  various 
evaluation  techniques;  (5)  Accessing 
minority  audiences  (using  Hispanics  as 
examples);  (6)  Working  with  the  media  on 
your  campaign.  Strategies  for  using  CDC 
campaign  materials:  (7)  Business  partners' 
potential  roles  in  the  campaign:  (8)  Health 
care  professionals,  key  to  the  campaign:  (9) 
Community-based  organizations  as  campaign 
partners. 

Agenda  items  are  subject  to  change  as 
priorities  dictate.  Registration  is  required. 

Contact  Person  for  More  Information: 
Linda  Mitchell,  Birth  Defects  and  Genetic 
Diseases  Branch,  Division  of  Birth  Defects 
and  Developmental  Disabilities,  NCEH.  CDC, 
4770  Buford  Highway.  NE,  m/s  F-45, 
Atlanta,  Geoigia  30341-3724.  Telephone 
770/488-7703,  fax  770/488-7197. 

The  Director,  Management  Analysis  and 
Services  Office  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
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both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  December  22. 1998. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

(FR  Doc.  98-34378  Filed  12-28-98;  8:45  am) 
WLUNG  CODE  41S3-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUIMAN  SERVICES 

Health  Care  Financing  Administration 
IForm  #  HCFA-R-0269] 

Emergency  Clearance:  Public 
Information  Collection  Requirements 
Submitted  to  ttie  Office  of  Management 
and  Budget  (0MB) 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services  (DHHS),  is  publishing 
the  following  summary  of  a  proposed 
collection  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

We  are,  however,  requesting  an 
emergency  review  of  the  information 
collections  referenced  below.  In 
compliance  with  the  requirement  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  we  have 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  the  following 
requirements  for  emergency  review.  We 
are  requesting  an  emergency  review 
because  the  collection  of  this 
information  is  needed  prior  to  the 
expiration  of  the  normal  time  limits 
under  OMB's  regulations  at  5  CFR,  Part 
1320  and  is  essential  to  the  mission  of 
the  Agency.  The  Agency  cannot 
reasonably  comply  with  the  normal 
clearance  procedures  because  of  a 
statutory  deadline  imposed  by  section 
4319  of  the  Balanced  Budget  Act  of 
1997.  Without  this  information,  HCFA 
would  not  be  able  to  properly 


implement  all  of  the  requirements  set 
forth  in  the  statute  prior  to  the  statute's 
sunset  provision.  Specifically,  the 
statute  mandates  evaluations  of 
competitive  bidding  projects,  along  with 
evaluation  reporting  requirements.  The 
statutory  requirement  includes  an 
evaluation  of  competitive  bidding 
impacts  on  access  to  care,  quality  of 
care,  and  diversity  of  product  selection. 
The  first  evaluation  project  will  measure 
these  characteristics  before  competitive 
bidding  as  well  as  after  the 
competitively  bid  fees  become  effective. 
The  baseline  and  follow-up 
measurements  will  be  compared.  To 
ensure  valid  comparisons,  marketplace 
changes  that  may  be  attributable  to 
competitive  bidding  should  not  affect 
the  baseline  measiu-ements.  Therefore, 
the  baseline  measiurements  must  be 
completed  before  the  competitive 
bidding  contracts  are  established  in  the 
Spring  of  1999.  If  HCFA  were  to  follow 
the  normal  clearance  procedures, 
resulting  in  a  delay  in  the  baseline 
measurements,  it  would  have  difficulty 
determining  whether  competitive 
bidding  causes  reductions  in  access, 
quality,  or  product  selection. 

HCFA  is  requesting  OMB  review  and 
approval  of  this  collection  by  January 
11, 1999,  with  a  180-day  approval 
period.  Written  comments  and 
recommendations  will  be  accepted  from 
the  public  if  received  by  the  individual 
designated  below  by  January  8, 1999. 

During  this  180-day  period,  we  will 
publish  a  separate  Federal  Register 
notice  announcing  the  initiation  of  an 
extensive  60-day  agency  review  and 
public  comment  period  on  these 
requirements.  We  will  submit  the 
requirements  for  OMB  review  and  an 
extension  of  this  emergency  approval. 

Type  of  Information  Collection 
Request:  New  collection. 

Title  of  Information  Collection: 
Evaluation  of  Competitive  Bidding 
E)emonstration  for  Durable  Medical 
Equipment  (DME)  and  Prosthetics, 
Orthotics,  and  Supplies  (POS)— Data 
Collection  Plan  for  Baseline  Beneficiary 
Surveys,  Oxygen  Consumer  Survey, 
Medical  Equipment  and  Supplies 
Consiuner  Survey  and  Supporting 
Statute  Section  4319  of  the  Balanced 
Budget  Act  of  1997. 

Fonn  No.:  HCFA-R-0269. 

Use:  Section  4319  of  the  Balanced 
Budget  Act  (BBA)  mandates  HCFA  to 
implement  demonstration  projects 
under  which  competitive  acquisition 
areas  are  established  for  contract  award 
purposes  for  the  furnishing  of  Part  B 
items  and  services,  except  for 
physician's  services.  The  first  of  these 
demonstration  projects  implements 
competitive  bidding  of  categories  of 


durable  medical  equipment,  prosthetics, 
orthotics,  and  supplies  (DMEPOS). 
Under  the  law,  suppliers  can  receive 
payments  from  Medicare  for  items  and 
services  covered  by  the  demonstration 
only  if  their  bids  are  competitive  in 
terms  of  quality  and  price.  Each 
demonstration  project  may  be 
conducted  in  up  to  three  metropolitan 
areas  for  a  three  year  period.  Authority 
for  the  demonstration  expires  on 
December  31,  2002.  The  schedule  for 
the  demonstration  anticipates  about  a 
six  month  period  required  between 
mailing  the  bidding  forms  to  potential 
bidders  and  the  start  of  payments  for 
DMEPOS  under  the  demonstration. 
HCFA  intends  to  operate  the 
demonstration  in  two  rounds,  the  first  of 
two  years,  and  the  second  of  one  year. 
HCFA  has  aimounced  that  it  intends  to 
operate  its  first  demonstration  in  Polk 
County,  Florida,  which  is  the  Lakeland- 
Winter  Haven  Metropolitan  Area. 

This  evaluation  is  necessary  to 
determine  whether  access  to  care, 
quality  of  care,  and  diversity  of  product 
selection  are  affected  by  the  competitive 
bidding  demonstration.  Although 
secondary  data  will  be  used  wherever 
possible  in  the  evaluation,  primary  data 
from  beneficiaries  themselves  is 
required  in  order  to  gain  an 
understanding  of  changes  in  their  level 
of  satisfaction  and  in  the  quality  and 
selection  of  the  medical  equipment. 

The  purpose  of  the  data  collection 
plan  is  to  describe  the  baseline  data 
collection  procedures  and  the  plan  for 
analyzing  the  data  to  be  collected. 

The  baseline  beneficiary  surveys  will 
take  place  February  to  May  1999,  prior 
to  the  competitive  bidding 
demonstration.  We  will  sample 
beneficiaries  from  enrollment  files 
provided  by  the  durable  medical 
equipment  regional  carrier  (DMERC). 
The  sample  will  be  stratified  into  two 
groups:  beneficiaries  who  use  oxygen 
and  beneficiaries  who  are  non-oxygen 
users,  i.e.,  users  of  the  other  four 
product  categories  covered  by  the 
demonstration  (hospital  beds,  enteral 
nutrition,  urological  supplies,  and    . 
surgical  dressings)  but  not  oxygen.  To 
draw  a  comparison,  we  vfiW  sample  in 
both  the  demonstration  site  (Polk 
County,  Florida)  and  a  comparison  site 
(Brevard  County,  Florida)  that  matches 
Polk  County  on  characteristics  such  as 
number  of  Medicare  beneficiaries  and 
DME/POS  utilization. 

Information  collected  in  the 
beneficiary  survey  will  be  used  by  the 
University  of  Wisconsin-Madison  (UW- 
M),  Research  Triangle  histitute  (RTI), 
and  Northwestern  University  (NU)  to 
evaluate  the  Competitive  Bidding 
Demonstration  for  DME  and  POS. 
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R3(sults  of  the  evaluation  will  be 
p  •  jsented  to  HCFA  and  to  Congress, 
who  will  use  the  results  to  determine 
whether  the  demonstration  should  be 
e;;  ended  to  other  sites. 

The  research  questions  to  be 
addressed  by  the  surveys  focus  on 
access,  quality,  and  product  selection. 
Oi  r  collection  process  will  include 
fi  '.  ding  3  survey  for  oxygen  users  and 
a  5  irvey  for  non-oxygen  users  before  the 
d  !  nonstration  begins  and  again  once 
tl  t  new  demonstration  prices  have  been 
pi:  into  effect.  The  same  data  collection 
pidcess  will  be  followed  in  the 
c(i!nparison  site  (Brevard  County).  In  the 
31  ilysis  of  the  data,  we  will  also  control 
for  socioeconomic  factors.  This  will 
al  1  )w  us  to  separate  the  effects  of  the 
dc  nonstratiun  from  beneficiary-or  site- 
sj  ( cific  effects. 

In.  t!i3  survey,  we  will  also  ask 
b(  1  leticiaries  about  the  types  of 
eciiipment  that  they  use.  This  will  allow 
u;  ;o  determine  if  certain  u.sers  are 
af  icted  while  others  are  not.  For 
e>i  mple,  we  will  be  able  to  evaluate 
w  1  ether  oxygen  users  experience  a 
gr  3  ater  increase  or  decrease  in  access 
ar  il  quality  than  beneficiaries  who 
re;  3ive  enteral  nutrition. 

'  "he  information  that  this  survey  will 
pic  vide  about  access,  quality,  and 
pic  duct  selection  will  be  very  important 
to  I  he  future  of  competitive  bidding 
w  I  bin  the  Medicare  program.  This  is 
tha  first  Medicare  demonstration  that 
al  <iws  competitive  bidding  for  services 
an(  equipment  provided  to 
bei  eficiaries.  A  negative  impact  on 
access,  quality,  or  product  selection 
would  have  significant  implications  for 
th}  future  of  competitive  bidding  within 
th}  Medicare  program. 

F  requency:  Two  times  for  each 
afK  cted  beneficiary. 

Affected  Public:  Individuals  or 
HQiiseholds. 

Slumber  of  Respondents:  2,560. 
btal  Annual  Responses:  2,560. 

Total  Annual  Hours:  724  A. 

Ifo  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://wrvvrw.hcfa.gov/ 
regs/prdact95.htm,  OR  E-mail  your 
request,  including  your  address,  phone 
number,  and  HCFA  form  number(s) 
re^arenced  above,  to 

Paperwork@hcfa.gov,  or  call  the  Reports 
Clft^rance  Office  on  (410)  786-1326. 

^terested  persons  are  invited  to  send 
comments  regarding  the  burden  or  any 
other  aspect  of  these  collections  of 
information  requirements.  However,  as 
notid  above,  comments  on  these 
in^  rmation  collection  and 
recordkeeping  requirements  must  be 


mailed  and/or  faxed  to  the  designee 
referenced  below,  by  January  8, 1999: 

Health  Care  Financing 
•Administration.  Office  of  Information 
Services,  Security  and  Standards  Group, 
Division  of  HCFA  Enterprise  Standards, 
Room:  N2-14-26,  7500  Security 
Boulevard,  Baltimore.  Maryland  21244- 
1850.  Fax  Number:  (410)  786-0262, 
Attn:  John  Burke;  and 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building.  Washington,  DC  20503, 
Fax  Number:  (202)  395-6974  or  (202) 
395-5167,  Attn:  Allison  Herron  Eydt, 
HCFA  Desk  Officer. 

Dated:  Der.flmber  21. 1998. 
John  P.  Burke  UI. 

HCFA  Beporis  Cknrance  Officer,  HCFA, 
Office  of  Information  Services.  Security  and 
Standards  Crnup,  Division  of  HCFA 
Enterprise  Standards. 
|FR  Doc.  98-34398  Filed  12-28-93;  8:45  am] 

BILUNG  CODE  4120-03-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importation  of  Controlled  Substances; 
Notice  of  Application 

Pursuant  to  Section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(1)),  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  II  and  prior 
to  issuing  a  regulation  under  Section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with  Section 
1301.34  of  Title  21.  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  November  16,  1998,  B.I. 
Chemical.  Inc..  2820  N.  Normandy 
Drive,  Petersburg,  Virginia  23805,  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  an 
importer  of  phenylacetone  (8501),  a 
basic  class  of  controlled  substance  listed 
in  Schedule  11. 

The  firm  plans  to  import  the 
phenylacetone  for  the  bulk  manufacture 
of  amphetamine. 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  sustance  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  applicatidn  in 


accordance  with  21  CFR  1301.43  is  such 
form  as  prescribed  by  21  CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed, 
in  quintuplicate,  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington,  DC 
20537,  Attention:  DEA  Federal  Register 
Repre.sentative  (CCR),  and  must  be  filed 
no  later  than  (30  days  from  publication). 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1301.34(b),  (c).  (d),  (e).  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23. 1975),  all  applicants  for 
registration  to  import  a  basic  class  of 
any  controlled  .substance  in  Schedule  I 
or  II  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a).  21  U.S.C.  823(a),  and  21 
CFR  1301.34(a).  (b),  (c),  (d),  (e),  and  (f) 
are  satisfied. 

Dated :  Decern  bcr  1 7 . 1 998. 
John  II.  King, 

Deputy  Assistance  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 

[PR  Doc  98-34348  Filed  12-28-98;  8:45  am) 

BILLING  CODE  4410-09-M 


DEPARTMENT  OF  LABOR 

Bureau  of  International  Labor  Affairs; 
U.S.  National  Administrative  Office 
National  Advisory  Committee  for  the 
North  American  Agreement  on  Labor 
Cooperation;  Notice  of  Open  Meeting 

agency:  Office  of  the  Secretary,  Labor. 
ACTION:  Notice  of  Open  Meeting  January 
28,  1999. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  94- 
463).  the  U.S.  National  Administrative 
Office  (NAO)  gives  notice  of  a  meeting 
of  the  National  Advisory  Committee  for 
the  North  American  Agreement  on 
Labor  Cooperation  (NAALC),  which  was 
established  by  the  Secretary  of  Labor. 

The  Committee  was  established  to 
provide  advice  to  the  U.S.  Department 
of  Labor  on  matters  pertaining  to  the 
implementation  and  further  elaboration 
of  the  NAALC.  the  labor  side  accord  to 
the  North  American  Free  Trade 
Agreement  (NAFTA).  The  Committee  is 
authorized  under  Article  1 7  of  the 
NAALC. 

The  Committee  consists  of  12 
independent  representatives  drawn 
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from  among  labor  organizations, 
business  and  industry,  educational 
institutions,  and  the  general  public. 
DATES:  The  Committee  will  meet  on 
January  28, 1999  from  9:00  a.m.  to  4:30 
p.m. 

ADDRESSES:  U.S.  Department  of  Labor, 
200  Constitution  Avenue  NW,  Room  N- 
5437-A,  Washington.  D.C.  20210.  The 
meeting  is  open  to  the  public  on  a  first- 
come,  first  served  basis. 
FOR  FURTHER  INFORMATION  CONTACT: 
Irasema  Garza,  designated  Federal 
Officer,  U.S.  NAO,  U.S.  Bureau  of 
International  Labor  Affairs,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW,  Room  C-4327, 
Washington.  D.C.  20210.  Telephone 
202-501-6653  (this  is  not  a  toll  free 
number). 

SUPPLEMENTARY  INFORMATION:  Please 
refer  to  the  notice  published  in  the 
Federal  Register  on  December  15, 1994 
(59  FR  64713)  for  supplementary 
information. 

Signed  at  Washington,  DC,  on  December 
23, 1998. 

Irasema  T.  Garza, 

Secretary,  U.S.  National  Administmtive 
Office. 

[FR  Doc.  98-34433  Filed  12-28-98;  8:45  ami 
BILUNQ  CODE  4S10-2»4I 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

Rtoritime  Advisory  Committee  for 
Occupational  Safety  and  Health; 
Change  of  Date  and  Location  of 
Committee  Rtoeting 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACTION:  Maritime  Advisory  Committee 
for  Occupational  Safety  and  Health 
(MACOSH);  Change  of  Date  and 
Location  of  Committee  Meeting. 

SUMMARY:  This  notice  is  to  advise  the 
public  that  the  date  and  address  of  the 
previously  announced  MACOSH 
meeting  has  been  changed.  The  location 
of  this  meeting,  which  was  announced 
in  the  Federal  Register  of  December  1, 

1998  (63  FR  66202)  has  had  to  be 
changed  due  to  the  imavailability  of  the 
previously  announced  facility  where  the 
meeting  was  to  take  place.  The  meeting 
will  now  be  held  at  the  Hotel  S.  Marie, 
827  Toulouse  Street,  New  Orleans. 
Louisiana  70112;  Telephone  (504)  561- 
8951.  The  meeting  dates  have  also  been 
changed  (from  the  originally  scheduled 
January  13  and  14)  to  January  12  and  13, 

1999  due  to  facility  availability.  On 


January  12,  the  meeting  will  begin  at 
9:00  a.m.;  on  January  13,  the  meeting 
will  begin  at  8:30  a.m.  The  meeting  will 
adjourn  at  approximately  5:00  P.M.  on 
both  days.  The  new  address  for  the 
meeting  is  a  few  blocks  from  the  original 
location. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Liberatore,  Maritime  Facilitator, 
Office  of  Maritime  Standards;  telephone 
(202)  693-2042. 

Signed  at  Washington,  D.C.  this  22nd  day 
of  December,  1998. 
Charles  N.  JeC&ess, 
Assistant  Secretary  of  Labor. 
[FR  Doc.  98-34432  Filed  12-28-98;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-254  and  50-^265] 

Commonwealth  Edison  Company  and 
MIdamerlcan  Energy  Company  (Quad 
Cities  Nuclear  Power  Station,  Units  1 
and  2);  Order  Approving  Application 
Regarding  Proposed  Merger  of 
MIdamerlcan  Energy  Holdings 
Company  With  Calenergy  Company 

I 

MidAmerican  Energy  Company  (MEC) 
owns  a  25- percent  interest  in  Quad 
Qties  Nuclear  Power  Station,  Units  1 
and  2.  Commonwealth  Edison  Company 
(ComEd)  owns  the  remaining  75-percent 
share  of  the  facilities.  MEC  and  ComEd 
hold  Facility  Operating  Licenses  Nos. 
DPR-29  and  DPR-30  issued  by  the  U.  S. 
Atomic  Energy  Commission  pursuant  to 
Part  50  of  Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR  Part  50)  on 
December  14. 1972.  Under  these 
licenses,  only  ComEd.  acting  for  itself 
and  as  agent  and  representative  of  MEC 
has  the  authority  to  operate  the  Quad 
Qties  Nuclear  Power  Station,  Units  1 
and  2.  Quad  Qties  is  located  in  Rock 
Island  County,  Illinois. 

n 

By  application  accompanied  by  cover 
letters  dated  September  10, 1998,  from 
CalEnergy  Company,  Inc.  (CalEnergy) 
and  MEC,  through  counsel  Roy  P.  Lessy. 
Jr..  and  from  ComEd,  MEC  and 
CalEnergy  informed  the  Commission  of 
a  proposed  merger  of  CalEnergy  with 
MidAmerican  Energy  Holdings 
Company  (MEHC),  the  parent  of  MEC, 
which  would  effectively  result  in 
CalEnergy  becoming  the  parent 
corporation  and  sole  owner  of  MEHC. 
MEHC  would  continue  to  be  the  parent 
of  MEC.  MEC  would  continue  to  remain 
a  25-percent  minority  owner  and 


possession-only  licensee  of  the  Quad 
Cities  Nuclear  Power  Station,  Units  1 
and  2,  and  would  remain  an  "electric 
utihty"  as  defined  in  10  CFR  50.2, 
engaged  in  the  generation,  transmission, 
and  distribution  of  electric  energy  for 
wholesale  and  retail,  according  to  the 
application.  The  application  was 
supplemented  by  letters  dated 
September  16  and  November  20, 1998. 
and  attachments  thereto,  from  counsel 
for  the  applicants.  MEC  and  CalEnergy 
requested  the  Commission's  approval  of 
the  indirect  license  transfers  to 
CalEnergy  to  the  extent  effected  by  the 
proposed  corporate  merger,  piu^uant  to 
10  CFR  50.80.  Notice  of  this  request  for 
approval  was  published  in  the  Federal 
Register  on  October  27. 1998  (63  FR 
57324). 

Upon  review  of  the  information 
submitted  in  the  application,  including 
the  supplemental  information  provided 
by  the  appUcants,  and  other  information 
before  the  Commission,  the  NRC  staff 
has  determined  that  the  proposed 
merger  will  not  affect  the  qualifications 
of  MEC  as  a  holder  of  the  license,  and 
that  the  transfer  of  control  of  the 
licenses,  to  the  extent  effected  by  the 
proposed  merger  is  otherwise  consistent 
with  applicable  provisions  of  law. 
regulations,  and  orders  issued  by  the 
Commission  subject  to  the  conditions 
set  forth  herein.  These  findings  are 
supported  by  a  Safety  Evaluation  dated 
December  22, 1998. 

ni 

Accordingly,  pursuant  to  Sections 
161b.  161i.  161o.  and  184  of  the  Atomic 
Energy  Act  of  1954.  as  amended.  42 
U.S.C.  §§  2201(b).  2201(i).  2201(o),  and 
2234;  and  10  CFR  50.80.  IT  IS  HEREBY 
ORDERED  that  the  Commission 
approves  the  application  regarding,  the 
proposed  merger  of  MEHC  with 
CalEnergy.  subject  to  the  following:  (1) 
MEC  shall  provide  the  Director  of  the 
Office  of  Nuclear  Reactor  Regulation  a 
copy  of  any  appUcation,  at  the  time  it 
is  filed,  to  transfer  (excluding  grants  of 
security  interests  or  liens)  from  MEC  to 
its  parent  or  to  any  other  affiliated 
company,  facilities  for  the  production, 
transmission,  or  distribution  of  electric 
energy  having  a  depreciated  book  value 
exceeding  ten  percent  (10%)  of  MEC's 
consolidated  net  utility  plant,  as 
recorded  on  MEC's  books  of  account, 
and  (2)  should  the  merger  of  CalEnergy 
and  MEHC  not  be  completed  by 
December  31. 1999,  this  Order  shall 
become  null  and  void,  provided, 
however,  on  application  and  for  good 
cause  shown,  such  date  may  be 
extended. 

This  Order  is  effective  upon  issuance. 
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By  January  19, 1999,  any  person 
w  lose  interest  may  be  affected  by  this 
O'der  may  file  in  accordance  with  the 
Commission's  rules  of  practice  set  forth 
in  subpart  M  of  10  CFR  Part  2,  a  request 
fo^a  hearing  and  petition  for  leave  to 
injtjervene  with  respect  to  issuance  of  the 
Otper.  Such  requests  and  petitions  must 
comply  with  the  requirements  set  forth 
iij  IIO  CFR  2.1306,  and  should  address 
thlQ  considerations  contained  in  10  CFR 
2.'i308(a).  Untimely  requests  and 
petitions  may  be  denied,  as  provided  in 
iblCFR  2.1308(b),  imless  good  cause  for 
failure  to  file  on  time  is  established.  In 
addition,  an  untimely  request  or 
petition  should  address  the  factors  that 
the  Commission  will  also  consider,  in 
rejvjiewing  imtimely  requests  or 
petitions,  set  forth  in  10  CFR 
2.13G8(b)(lH2). 

I^equests  for  a  hearing  and  petitions 
foir  leave  to  intervene  should  be  served 
upon  Michael  I.  Miller,  Esquire,  Sidley 
anjl  Austin,  One  First  National  Plaza, 
Chicago,  Illinois  60603,  attorney  for 
CopiEd;  Roy  P.  Lessy,  Jr.,  Akin,  Gump, 
Slmus,  Hauer,  &  Feld,  L.L.P.,  1333  New 
Hapipshire  Avenue,  N.W.,  Suite  400, 
Washington.  DC  20036.  attorney  for 
CalEnergy  and  MEC;  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Cb^nmission,  Washington,  D.C.  20555; 
arid  the  Secretary  of  the  Commission, 
U  ^.  Nuclear  Regulatory  Commission. 
Washington.  D.C.  20555-001.  Attention: 
Rulemakings  and  Adjudications  Staff,  in 
ad(^ordance  with  10  CFR  2.1313. 

j'the  Commission  will  issue  a  notice  or 
ovqer  granting  or  denying  a  hearing 
rejcjuest  or  intervention  petition, 
designating  the  issues  for  any  hearing 
that  will  be  held  and  designating  the 
Presiding  Officer.  A  notice  granting  a 
hetring  will  be  published  in  the  Feder-il 
Rnister  and  served  on  the  parties  to  the 
hiiring. 

For  further  details  with  respect  to  this 
Order,  see  the  application  for  consent 
concerning  the  proposed  corporate 
merger  of  CalEnergy  and  MEHC 
sijimitted  under  cover  letters  dated 
September  10. 1998.  and  supplemental 
information  submitted  under  cover 
letters  dated  September  16  and 
November  20. 1998,  and  the  safety 
evaluation  dated  December  22, 1998, 
which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  The  Gelman  Building, 
ziio  L  Street,  NW.,  Washington,  DC, 
ai^4  at  the  local  public  document  room 
lojc^ted  at  the  Dixon  Pubhc  Library,  221 
H^hnipen  Avenue,  Dixon,  Illinois. 

f^r  the  Nuclear  Regulatory  Commission. 


Dated  at  Rockville,  Maryland  this  22nd  day 
of  December  1998. 

Samuel  J.  Collins, 

Director,  Office  of  Nuclear  Reactor 
Regulation. 

|FR  Doc.  98-34438  Filed  12-28-98;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-245] 

Northeast  Nuclear  Energy  Company; 
Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
21  issued  to  Northeast  Nuclear  Energy 
Company  (the  licensee)  for  operation  of 
the  Millstone  Nuclear  Power  Station> 
Unit  1,  located  in  Waterford, 
Connecticut. 

The  proposed  amendment  would 
change  the  technical  specifications  for 
staffing  and  training  requirements  to 
allow  the  use  of  Certified  Fuel  Handlers 
to  meet  plant  staffing  requirements. 

Before  issuance  ofthe  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  ofthe 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  ofthe  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

A  review  of  the  proposed  changes  has' 
determined  that  there  is  no  Unreviewed 
Safety  Question.  The  proposed  change  to  the 
Technical  Specifications  has  been  evaluated 
against  the  standards  of  10  CFR  50.92  and 
has  been  determined  to  not  involve  a 
significant  hazards  consideration.  The 
proposed  change  does  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequence  of  an  accident 
previously  evaluated. 


The  purpose  of  this  proposed  change  is  to 
eliminate  the  requirements  for  licensed 
operators  and  a  licensed  op)erator  training 
program  and  to  replace  those  with  certified 
fuel  handlers  and  a  certified  fuel  handler 
training  and  retraining  program.  The  plant 
has  permanently  ceased  operation  and  will 
be  maintained  in  a  defueled  condition.  The 
range  of  accidents  for  which  an  operator 
needs  to  be  trained  has  significantly 
diminished.  The  only  credible  design  basis 
accident  is  a  Fuel  Handling  Accident.  As 
such,  a  training  program  of  the  depth  and 
breadth  of  that  required  by  10  CFR  Part  55 
is  no  longer  needed.  In  lieu  of  a  10  CFR  Part 
55  licensed  operator  training  program,  an 
NRC  approved  certified  fuel  handler  training 
and  retraining  program  will  be  implemented. 
This  training  program  will  adequately  equip 
appropriate  operations  personnel  for  fuel 
handling  operations,  including  responses  to 
abnormal  events/accidents.  In  addition,  the 
requirements  are  being  changed  to  ensure 
that  an  individual  qualified  in  radiation 
protection  procedures  is  onsite  during  fuel 
handling  operations.  Therefore,  there  will  be 
no  increase  in  the  probability  of  occurrence 
or  in  the  consequences  of  events  associated 
with  fuel  handling  activities.  The  proposed 
changes  do  not  affect  plant  equipment  or 
procedures  for  equipment  operation  or 
response  to  abnormal  events/accidents  in  the 
defueled  condition. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  purpiose  of  this  proposed  change  is  to 
eliminate  the  requirements  for  licensed 
operators  and  a  licensed  operator  training 
program  and  to  replace  those  with  certified 
fuel  handlers  and  a  certified  fuel  handler 
training  and  retraining  program.  The  changes 
ensure  that  the  qualifications  of  operations 
personnel  are  commensurate  with  the  tasks 
to  be  performed  for  normal  and/or  abnormal 
conditions  that  could  occur  in  the  defueled 
condition.  In  addition,  the  requirements  are 
being  changed  to  ensure  that  an  individual 
qualified  in  radiation  protection  procedures 
is  onsite  during  fuel  handling  operations. 
These  changes  do  not  affect  plant  equipment 
or  the  procedures  for  operating  plant 
equipment,  and  therefore,  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  purpose  of  this  proposed  change  is  to 
eliminate  the  requirements  for  licensed 
operators  and  a  licensed  operator  training 
program  and  to  replace  those  with  certified 
fuel  handlers  and  a  certified  fuel  handler 
training  and  retraining  program.  The  changes 
ensure  that  the  qualifications  of  operations 
personnel  are  commensurate  with  the  tasks 
to  be  performed  for  normal  and/or  abnormal 
conditions  that  could  occur  in  the  defueled 
condition.  In  addition,  the  requirements  are 
being  changed  to  ensure  that  an  individual 
qualified  in  radiation  protection  procedures 
is  onsite  during  fuel  handling  operations. 
The  assumptions  for  a  fuel  handling  accident 
in  the  Reactor  Building  are  n'?t  affected  by 
the  proposed  changes.  Therefore,  the 
proposed  changes  do  not  involve  a  reduction 
in  a  margin  of  safety. 
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NNECO  has  concluded  that  the  proposed 
changes  to  the  Millstone  Unit  No.  1 
Technical  Specifications  do  not  involve  a 
significant  hazards  consideration  as  defined 
in  10  CFR  50.92. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
signihcant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Ciirectives^ranch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  niunber  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville.  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC. 
The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  January  28, 1999,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 


wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  rooms  located  at  the  Learning 
Resources  Center,  Three  Rivers 
Community-Technical  College,  574  New 
London  Turnpike,  Norwich, 
Connecticut  06360.  and  the  Waterford 
Library,  ATTN:  Vince  Juliano,  49  Rope 
Ferry  Road,  Waterford,  Coimecticut.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 


must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Coimsel, 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001.  and  to 
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Lillian  M.  Cuoco,  Esq.,  Senior  Nuclear 
Counsel,  Northeast  Utilities  Service 
Company,  P.O.  Box  270,  Hartford, 
Connecticut,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(I)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  appUcation  for 
amendment  dated  December  4, 1998, 
which  is  available  for  pubUc  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW..  Washington,  DC,  and  at  the 
local  public  document  rooms  located  at 
the  Learning  Resources  Center,  Three 
Rivers  Commimity-Technical  College, 
574  New  London  Tiunpike,  Norwich, 
Connecticut  06360,  and  the  Waterford 
Library,  ATTN:  Vince  Juliano,  49  Rope 
Ferry  Road.  Waterford.  Connecticut. 

Dated  at  Rockville.  Maryland,  this  22nd 
day  of  December  1998. 

For  the  Nuclear  Regulatory  Commission. 
Louk  L.  Wheeler, 

Senior  Project  Manager,  Non-Power  Reactors 
and  Decommissioning  Project  Directorate, 
Division  of  Reactor  Program  Management. 
Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc  9»-34439  Filed  12-28-98;  8:45  am] 
MLUNQCOW  78M-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Doekat  Nos.  50-413  and  50-414] 

DukA  Energy  Corporation;  CatawrtM 

K clear  Station,  Units  1  and  2; 
vironmental  Assessment  and 
nnding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  exemptions 
from  FaciUty  Operating  Licenses  Nos. 
NPF-35  and  NPF-52.  issued  to  Duke 
Energy  Corporation,  et  al.  (the  hcensee), 
for  operation  of  the  Catawba  Nuclear 
Station,  Units  1  and  2  located  in  York 
Coimty,  South  Carolina. 

BnTironmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  exempt 
Catawba  Nuclear  Station,  Units  1  and  2, 
im  certain  requirements  of  Title  10  of 
le  Code  of  Federal  Regulations  (10 
)  Section  50,  Api>endix  A,  General 
ign  Criterion  (GDC)  57,  regarding 


isolation  of  main  steam  branch  lines 
penetrating  the  containment.  The 
proposed  action  is  in  response  to  the 
licensee's  application  dated  September 
2, 1997. 

The  Need  for  the  Proposed  Action 

The  licensee  requested  an  exemption 
from  GDC  57  for  Containment 
Penetrations  M261  and  M393 
(erroneously  stated  as  M363  in  the 
submittal).  GDC  57  imposes  isolation 
requirements  on  lines  that  penetrate 
primary  reactor  containment  and  are 
neither  part  of  the  reactor  coolant 
pressure  boundary  nor  connected 
directly  to  the  contaiiunent  atmosphere. 
These  are  penetrations  on  main  steam 
branch  lines.  These  lines  penetrate  the 
containment  and  are  not  part  of  the 
reactor  coolant  pressure  boundary  or 
connected  directly  to  the  containment 
atmosphere.  Outside  of  containment, 
these  lines  branch  into  various  separate, 
individual  lines  before  reaching  the 
respective  main  steam  isolation  valves. 
From  each  of  these  main  steam  Unes, 
one  branch  supplies  main  steam  to  the 
turbine-driven  auxiliary  feedwater 
pump  (CAPT,  using  the  licensee's 
abbreviation). 

Valves  SA-1  and  SA-4  are  manual 
gate  valves  located  in  the  Interior 
Doghouse  immediately  downstream  of 
the  respective  main  steam  piping.  These 
valves  are  locked  open  (with  break  away 
locks)  and  capable  of  local  manual 
operation  only.  These  valves  are 
required  to  be  open  by  Technical 
Specifications  to  supply  steam  to  the 
CAPT,  which  is  part  of  the  engineered 
safety  features.  To  comply  literally  with 
GEXD  57,  the  Ucensee  would  have  to  add 
motor  operators  to  SA-1  and  SA-4  such 
that  they  become  automatic  or  capable 
of  remote  operation. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  there  is  no  significant 
environmental  impact  if  the  exemptions 
are  granted.  No  changes  will  be  made  to 
the  as-built  design,  and  existing 
appUcable  procedures  at  the  two  units 
at  Catawba  Nuclear  Station  will  remain 
the  same. 

The  proposed  action  will  not  increase 
the  probabiUty  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  oEfsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  public  radiation  exposure. 
Therefore,  there  are  no  significant 
radiological  environmental  impacts 
associated  with  the  proposed  action. 


With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  involve  any  historic 
sites.  It  does  not  affect  nonradiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  there 
are  no  significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action. 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no  action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  did  not  involve  the 
use  of  any  resoiuces  not  previously 
considered  in  the  Final  &ivironmental 
Impact  Statement  related  to  the  Catawba 
Nuclear  Station. 

Agencies  and  Persons  Contacted 

In  accordance  with  its  stated  poUcy, 
on  April  1, 1998,  the  staff  consulted 
with  the  South  Carolina  State  official, 
Virgil  Autrey,  of  the  Biu^au  of  Land  and 
Waste  Management  Department  of 
Health  and  Environmental  Control, 
regarding  the  environmental  impact  of 
the  proposed  action.  The  State  official 
had  no  comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  exemptions  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment. 
Accordingly,  the  Commission  has 
determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's 
request  for  the  exemptions  dated 
September  2, 1997,  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room. 
The  Gehnan  Building,  2120  L  Street. 
NW.,  Washington  DC,  and  at  the  local 
public  document  room  locatedat  the 
York  County  Library,  138  East  Black 
Street,  Rock  Hill,  South  Carolina. 

Dated  at  Rockville,  Maryland,  this  22nd 
day  of  December  1998. 
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For  the  Nuclear  Regulatory  Conunission. 
I*8tai  S.  Tun, 

Senior  Project  Manager,  Project  Directorate 
0-2,  Division  of  Reactor  Projects — I/II,  Office 
of  Nuclear  Reactor  Regulation. 
|FR  Doc.  98-34437  Filed  12-28-98;  8:45  am) 
BNJJNQCOOE  7S«0-01-P 


POSTAL  SERVICE 

Postal  Service  Board  of  Governors 

Sunshine  Act  Meeting 

TIME  AND  DATES:  1:00  p.m.,  Monday, 
January  4, 1999;  8:30  a.m.,  Tuesday, 
January  5, 1999. 

PLACE:  Washington,  D.C.,  at  U.S.  Postal 
Service  Headqufirters,  475  L'Enfant 
Plaza,  S.W.,  in  the  Benjamin  Franklin 
Room. 

STATUS:  January  4  (Closed);  Jemuary  5 
(Open). 

MATTERS  TO  BE  CONSIDERED: 

Monday,  January  4 — 1:00  p.m.  (Closed) 

1.  Strategic  Planning. 

Tuesday,  January  5 — 8:30  a.m.  (Open) 

1.  Minutes  of  the  Previous  Meeting, 

December  7-8, 1998. 

2.  Remarks  of  the  Postmaster  General/ 

Chief  Executive  Officer. 

3.  Consideration  of  Board  Resolution  on 

Capital  Funding. 

4.  Annual  Report  on  Government  in  the 

Sunshine  Act  Compliance. 

5.  Consideration  of  the  FY  1998  Annual 

Report. 

6.  Capital  Investment. 

a.  Automatic  Airline  Assignment/ 
Semiautomatic  Scan  Where  You 
Band  Equipment. 

7.  Inspector  General  Report  on 

Procurement  Prequalification 
Process. 

8.  Election  of  Chairman  and  Vice 

Chairman  of  the  Board  of 
Governors. 

9.  Tentative  Agenda  for  the  February  1- 

2. 1999,  meeting  in  Ft.  Myers, 
Florida. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Thomas  J.  Koerber,  Secretary  of  the 

Board,  U.S.  Postal  Service,  475  L'Enfant 

Plaza,  S.W.,  Washington,  D.C.  20260- 

1000.  Telephone  (202)  268-4800. 

Thomas  ).  Ko«rfoer, 

Secretary. 

[FR  Doc.  98-34472  Filed  12-23-98;  3:36  pm) 

BN.LM6  COOE  7710-12-M 


SECURITIES  AND  EXCHANGE 
COMUMSION 

[Pel.  No.  iC— 23618;  international  Series 
Release  No.  1175;  File  No.  812-10772] 

Telesystem  International  Wireless  Inc.; 
Notice  of  Application 

December  22, 1998. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 

ACTION:  Notice  of  application  under 
section  6(c)  of  the  Investment  Company 
Act  of  1940  (the  "Act"). 

SUMMARY  OF  APPUCATION:  Applicant 
requests  an  order  that  would  permit  it 
and  its  controlled  companies  to  engage 
in  certain  foreign  telecommunications 
infrastructure  projects  without  being 
subject  to  the  provisions  of  the  Act. 

FILING  DATES:  The  appUcation  was  filed 
on  September  8, 1997.  Applicant  has 
agreed  to  file  an  amendment  to  the 
application  during  the  notice  period,  the 
substance  of  which  is  included  in  this 
notice. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 

order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  Uie  SEC  by  5:30  p.m.  on 
January  19,  1999,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicant,  1000  de  La  Gauchetiere 
Street  West,  16th  Floor,  Montreal, 
Quebec,  H3B  4W5  Canada. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  W.  Grim,  Senior  Counsel,  at  (202) 
942-0571,  or  Nadya  B.  Roytblat, 
Assistant  Director,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Ofiice  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  simmiary  of  the 
appUcation.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch  (450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549; 
(202)  942-8090]. 


Applicant's  Representations 

1.  AppUcant,  a  Canadian  corporation, 
was  formed  in  1996  in  connection  with 
the  corporate  reorganization  of 
Telesystem  International  Wireless 
Corporation,  N.V.  ("TIWC"),  a 
Netherlands  corporation.  TIWC  was 
founded  in  1992  to  pursue  international 
opportunities  in  the  wireless 
telecommunications  services  market. 
Pursuant  to  the  reorganization  of  TIWC, 
which  was  completed  concurrently  with 
applicant's  initial  public  offering  in 
Canada  in  May  1997,  TIWC  became  a 
direct  and  indirect  wholly-owned 
subsidiary  of  applicant.  Applicant's 
subordinated  voting  shares  are  traded 
on  the  Montreal  and  Toronto  stock 
exchanges  and,  since  Jime  1998,  on  the 
NASDAQ  National  Market. 

2.  Substantially  all  of  applicant's 
operations  are  conducted  through  its 
subsidiaries  and  affiliates,  whidi  are 
principally  engaged  in  the  development, 
acquisition,  ownership,  and  operation  of 
wireless  teleconununications  networks 
in  both  developing  and  developed 
markets  throughout  the  world. 
Applicant's  operations  currently 
include  cellular  operations  in  Romania, 
China,  India,  and  Brazil,  specialized 
mobile  radio  operations  in  the  United 
Kingdom.  France,  Germany,  Sptdn, 
Portugal,  and  Belgium,  and  paging 
operations  in  Mexico  and  the 
Netherlands. 

3.  Applicant  and  its  subsidiaries  have 
benefited  historically  from  the  expertise 
and  experience  of  applicant's 
shareholders  and  their  affiliates, 
particularly  Telesystem  Ltd. 
("Telesystem"),  in  identifying 
international  wireless 
Telecommunications  opportunities  and 
providing  critical  support  in  forming, 
developing,  and  implementing  their 
operations.  Telesystem  is  a  privately- 
owned  Canadian  holding  company 
engaged  in  the  telecommunications 
business.  Wholly-owned  subsidiaries  of 
Telesystem  cxurently  own  common 
shares  of  applicant  constituting  an 
approximately  18%  economic  interest 
and  39%  voting  interest  in  the  equity  of 
applicant. 

4.  Applicant  requests  relief  to  permit 
applicant  and  each  entity  now  or  in  the 
future  controlled  by,  or  under  common 
control  with,  applicant  (each,  including 
applicant,  a  "Covered  Entity")  to 
engage,  either  directly  or  indirectly 
through  subsidiaries,  in  certain  foreign 
telecommunications  infi^structure 
projects  without  being  subject  to  the 
provisions  of  the  Act.  For  piuposes  of 
the  application,  applicant  represents 
that  "foreign  telecommimications 
infrastructure  projects"  means 
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t^ecommunications  facilities,  or  similar 
related  facilities  or  operations. 

5.  Applicant  represents  that  there  are 
liiunerous  steps  that  must  be  pursued  by 

develo[>er/owner  of  a  foreign 
Lfelecommunications  infrastructure 
project.  Project  development  involves 
Aialyzing  tender  conditions,  identifying 
license  and  permitting  requirements, 
laad  preparing  license  applications; 

Sreparing  demand  analyses  and 
eveloping  business  and  marketing 
tegies  and  plans;  developing 
ancial  systems  and  controls;  selecting 
letwork  equipment  manufacturors  and 
ppliers;  designing,  planning,  and 
instructing  networks;  selecting  and 
plementing  maintenance,  billing,  and 
tomer  management  systems; 
{providing  ongoing  training  to 
management,  technical,  operational,  and 
□ustomer  service  personnel;  and 
negotiating  interconnection  contracts 
pVith  other  telecommunications 
r  roviders.  The  management  of  operating 
I  rejects  involves  responsibiUties  such 
B  B  employee  and  customer  relations; 
oontract  administration;  continuing 
Oompliance  with  legal  requirements; 
qommunity  and  governmental  relations; 
iikd  financial  and  accoimting  issues. 
J  6.  The  physical  assets  comprising  a 
foreign  telecommunications 
ihfrvstnicture  project  are  or  will  be 
owned  or  leased  by  an  entity  (a  "foreign 
telecommunications  infrastructure 
project  company")  in  which  a  Covered 
^tity  has  or  will  have  a  direct  or 
bidiiect  b«ieficial  economic  interest.  In 
most  cases,  the  foreign 
telecommunications  infrastructure 
project  company  is  or  will  be  a  special 
entity  set  up  for  the  principal  purpose 

etvning  or  leasing  and  operating  the 
ts  attributable  to  one  or  more  foreign 
:ommunications  infrastructure 
I  ejects. 
7.  In  addition,  applicant  has 
ganized  entities  for  the  purpose  of 
providing  development,  construction, 
operational  or  maintenance  services  to 
one  or  more  foreign  teleconmumications 
Uifrastructure  project  companies 
(^'foreign  telecommunications 
^frastructure  service  companies"). 
Such  entities  are  distinguishable  from 
foreign  telecommunications 
iiifrastructure  project  companies  in  that 
the  former  do  not  own  or  lease  the 
sets  directly  but  rather  engage  in  the 
siness  of  providing  services. 
8.  For  purposes  of  the  application, 
plicant  represents  that  foreign 
elecommimications  infrastructure 
project  companies  and  foreign 
telecommunications  infrastructure 
I  lervice  companies  are  included  within 
]  le  term  "foreign  telecommunications 
:  1  ifrastructure  company,"  which  is  any 


company  (a)  substantially  all  of  whose 
oi>erations  are  conducted  outside  of  the 
United  States;  and  (b)  whose  business 
(which  may  include  the  ownership  of 
either  capital  assets  or  stock  of  operating 
companies)  primarily  j^lates  to  or 
whose  operations  consist  primarily  of 
the  development,  acquisition, 
ownership  and  operation  of,  or  the 
provision  of  management,  operational, 
advisory,  or  maintenance  service 
relating  to.  foreign  telecommunications 
infrastructure  projects.  Applicant, 
directly  or  through  one  or  more  Covered 
Entities,  participates  and  will 
participate  in  foreign 
telecommunications  infrastructiire 
companies  by  owning  or  holding  a 
substantial  interest  in  the  company 
(directly  or  through  intermediate 
entities)  and  providing  active 
developmental  assistance  to  the 
company. 

9.  For  purposes  of  the  application, 
applicant  represents  that  "substantial 
interest"  means  any  ownership  interest 
that  represents  at  least  a  10%  economic 
or  voting  interest.  Applicant  further 
represents  that  "active  developmental 
assistance"  means  material  involvement 
in  the  development,  construction,  or 
operation,  of,  ot  the  provision  of 
management,  operational,  advisory,  or 
maintenance  services  relating  to,  foreign 
telecommunications  infrastructure 
projects.  An  entity  will  be  deemed  to 
furnish  such  assistance  if  it  is  or  has 
been  materially  involved  in  providing 
such  assistance.  Thus,  if  an  entity  was 
materially  involved  in  the  development 
of  a  foreign  telecommunications 
infrastructure  company,  such  entity  will 
be  deemed  to  be  providing  active 
developmental  assistance  to  the  foreign 
telecommimications  infrastructure 
company  even  after  such  company  has 
moved  past  the  development  stage.  The 
requirement  of  material  involvement 
will  not  be  satisfied,  however,  by 
arrangements  that  are  immaterial  to  the 
overall  development  of  a  foreign 
telecommunications  infrastructure 
project  or  overall  success  of  the  foreign 
telecommimications  infrastructure 
company's  operations,  such  as  a  short- 
term  contract  or  a  non-substantive 
contract  (e.g.,  a  consulting  arrangement 
that  is  sometimes  entered  into  as  part  of 
an  executive  employee's  severance 
arrangement,  pursuant  to  which  the  ex- 
employee  is  paid  but  does  little  in  the 
way  of  actual  consulting). 

10.  Applicant  and  the  other  Covered 
Entities  do  not  hold  their  assets  as 
passive  or  portfolio  investments  and  do 
not  trade  their  assets  as  passive  or 
portfolio  investments  and  do  not  trade 
their  assets  for  short-term  profit. 
Applicant  and  the  other  Covered 


Entities  have  never  been  registered 
investment  companies  (or  subject  to  any 
analogous  regulatory  scheme  in  another 
jurisdiction)  and  have  never  been 
engaged  in  the  business  of  investing, 
reinvesting,  or  trading  in  securities. 

11.  Applicant  represents  that  as  the 
operations  of  it  and  the  other  Covered 
Entities  have  expanded,  it  has  become 
increasingly  difficult  for  them  to 
structure  their  interests  in  foreign 
telecommunications  infrastructiue 
companies  in  a  maimer  that  avoids  the 
definition  of  investment  company  under 
the  Act.  Applicant  believes  that,  in  the 
absence  oi  the  requested  exemptive 
order,  it  will  become  even  more  difficult 
for  them  to  do  so  in  the  future. 

AppUcaat's  Legal  Analysis 

1.  Section  3(a)(1)(C)  of  the  Act  defines 
an  "investment  company"  as  including 
any  issuer  that  is  engaged  in  the 
business  of  investing,  reinvesting, 
owning,  holding,  or  trading  in 
securities,  and  owms  investment 
seciurities  having  a  value  exceeding  40% 
of  the  value  of  such  issuer's  total  assets 
(exclusive  of  Government  securities  and 
cash  items).  Section  3(a)(2)  defines 
"investment  securities"  to  include  all 
securities  except,  in  pertinent  part, 
securities  issued  by  majority-owned 
subsidiaries  of  the  owner  which  are  not 
investment  companies  and  which  are 
not  excepted  from  the  definition  of 
investment  company  by  section  3(c)(1) 
or  section  3(c)(7).  Section  2(a)(24) 
defines  a  "majority-owned  subsidiary" 
of  a  person  as  a  company  50%  or  man 
of  the  outstanding  voting  securities  of 
which  are  owned  by  such  person,  or  by 
a  company  which,  within  the  meaning 
of  section  2(a)(24),  is  a  majority-owned 
subsidiary  of  such  person. 
*  2.  Applicant  states  that  some  foreign 
governments  are  committed  to  retaining 
control  over  foreign  telecommunications 
infrastructiue  projects.  Moreover, 
applicant  represents  that,  under  the 
laws  currently  in  effect  in  many  host 
countries,  there  are  limitations  on  the 
percentage  equity  interest  in  host 
country  entities  that  can  be  owned  by 
companies  such  as  the  Covered  Entities 
that  are  organized  in  jurisdictions  other 
than  the  host  country.  Appficant  states 
that,  as  a  result,  a  company  desiring  to 
participate  in  a  project  will  often  to 
choose  between  becoming  a  minority 
project  participant  with  other 
companies  or  hot  participating  at  all. 
Because  sections  3(a)  and  2(a)(24),  taken 
together,  impose  limits  on  the 
percentage  of  assets  of  the  Covered 
Entities  that  may  be  attributable  to 
securities  representing  minority 
interests  in  other  compaiiies,  the  Act 
may,  in  the  absence  of  the  requested 
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relief,  prevent  these  entities  from 
participating  in  foreign 
telecommunications  infrastructure 
projects  on  desirable  terms. 

3.  Section  6(c)  provides  that  the  SEC 
may  exempt  any  person,  security,  or 
transaction  from  any  provision  of  the 
Act  or  any  rule  or  regulation  under  the 
Act,  if  and  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  Applicant 
requests  an  order  under  section  6(c)  to 
permit  applicant  and  the  other  Covered 
Entities  to  engage,  directly  or  through 
subsidiaries,  in  foreign 
telecommunications  infrBStructure 
projects  without  being  subject  to  the 
provisions  of  the  Act. 

4.  Applicant  believes  that  the 
requested  relief  is  necessary  and 
appropriate  in  the  pubUc  interest. 
Applicant's  business  does  not  entail  the 
types  of  risk  to  public  investors  that  the 
Act  was  designed  to  eliminate  or 
mitigate.  Applicant's  assets  cannot  be 
characterized  as  liquid,  mobile,  and 
readily  negotiable,  or  as  large  liquid 
pools  of  funds.  Applicant  represents 
that  its  assets,  as  well  as  the  assets  of  the 
other  Covered  Entities,  are  not  held  as 
passive  or  portfolio  investments  and  are 
not  traded  for  short-term  profit.  In 
addition,  applicant  asserts  that  the 
requirement  that  applicant  or  another 
Covered  Entity  provide  active 
developmental  assistance  to  the  foreign 
telecommunications  infrastructure 
projects  is  inconsistent  with  the  notion 
that  its  assets  are  liquid,  mobile,  and 
readily  negotiable.  Applicant  also  states 
that  investment  companies  of  the  type 
intended  to  be  regulated  under  the  Act 
could  not  engage  in  the  activities  that 
would  be  covered  by  the  exemptive 
order  because,  imlike  the  Covered 
Entities,  they  lack  the  expertise  and 
resources  to  provide  active 
developmental  assistance  to  foreign 
telecommimications  infrastructure 
projects. 

5.  Applicant  believes  that  the 
requested  relief  is  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act.  AppUcant  states 
that  the  Act  was  not  intended  to 
regulate  the  kind  of  industrial  activity  in 
which  the  Covered  Entities  engage. 
Applicant  historically  has  developed  as 
an  operating  industrial  company  rather 
than  an  investment  pool,  engaging 
principally  in  the  telecommunications 
business.  In  addition,  its  proposed 
participation  in  foreign 
telecommunications  infrastructure 
projects  through  the  provision  of  active 


developmental  assistance  is  consistent 
with  the  type  of  activities  typically 
associated  with  an  operating  industrial 
company.  Finally,  applicant  does  not 
hold  itself  out  as  engaged  in  the 
business  of  investing,  reinvesting,  or 
trading  in  securities  or  otherwise  as  an 
investment  pool  of  the  type  intended  to 
be  regulated  by  the  Act,  and  the 
exemptive  order  would  not  be  available 
to  any  Covered  Entity  that  holds  itself 
out  as  engaged  in  the  business  of 
investing,  reinvesting,  or  trading  in 
securities. 

Applicant's  Conditions 

Applicant  agrees  that  the  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1.  No  Covered  Entity  that  proposes  to 
rely  on  the  requested  relief  will  hold 
itself  out  as  being  engaged  in  the 
business  of  investing,  reinvesting,  or 
trading  in  securities. 

2.  A  Covered  Entity  may  rely  on  the 
order  granting  the  requested  relief  only 
to  the  extent  that  the  manner  in  which 
it  is  involved  in  foreign 
telecommunications  infrastructure 
projects  does  not  differ  materially  from 
that  described  in  the  application. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Depu  ty  Secretary. 
[FR  Doc.  9&-34401  Filed  12-28-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-23620;  File  No.  812-11358] 

Western  Reserve  Life  Assurance  Co.  of 
Ohio,  et  al. 

December  22, 1998. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "Commission"  or 

"SEC"). 

ACTION:  Notice  of  application  for  an 

order  under  Section  26(b)  of  the 

Investment  Company  Act  of  1940  (the 

"1940  Act")  approving  the  proposed 

substitution  of  securities. 

SUMMARY  OF  APPUCATION:  Applicants 
request  an  order  approving  the 
substitution  of  securities  issued  by 
ceriain  management  investment 
companies  and  held  by  the  Account  to 
support  individual  flexible  premium 
deferred  variable  annuity  contracts  (the 
"Contracts")  issued  by  Western  Reserve. 
APPUCANTS:  Western  Reserve  Life 
Assurance  Co.  of  Ohio  ("Western 
Reserve")  and  WRL  Series  Annuity 
Account  (the  "Account"). 


FILING  DATE:  The  application  was  filed 
on  October  15, 1998. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  imless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  in  person  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  18, 1999,  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549. 
Applicants,  Thomas  E.  Pierpan,  Esquire, 
Western  Reserve  Life  Assurance  Co.  of 
Ohio,  570  Carillon  Parkway,  St. 
Petersburg,  FL  33716-1202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  P.  McEnery,  Senior  Counsel,  or 
Mark  C.  Amorosi,  Branch  Chief,  Office 
of  Insurance  Products  (Division  of 
Investment  Management)  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  SEC's  Public 
Reference  Branch,  450  Fifth  St.,  N.W., 
Washington,  D.C.  20549  (tel  (202)  942- 
8090). 

Applicants'  Representations 

1.  Western  Reserve,  a  stock  life 
insurance  company,  is  principally 
engaged  in  the  business  of  writing  life 
insurance  polices  and  annuity  contracts 
and  is  authorized  to  do  business  in  the 
District  of  Columbia  and  all  states 
except  New  York.  Western  Reserve  is  a 
wholly-owned  subsidiary  of  First  AUSA 
Life  Insurance  Company  which  is  a 
wholly-owned  subsidiary  of  AEGON 
USA,  fric.  AEGON  USA,  Inc.  is  a 
wholly-owned  indirect  subsidiary  of 
AEGON  nv,  a  Netherlands  corporation, 
which  is  a  publicly  traded  international 
insurance  group.  Western  Reserve  is  the 
sponsor  and  depositor  of  the  Account. 

2.  Western  Reserve  issues  individual 
flexible  premium  deferred  variable 
annuity  contracts  (the  "Contracts") 
through  the  Account.  The  Account  is  a 
separate  account  and  is  registered  under 
the  1940  Act  as  a  unit  investment  trust. 
Interests  in  the  Account  offered  through 
the  Contracts  have  been  registered 
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inder  the  Securities  Act  of  1933  ("1933 
Act").  The  Account  is  comprised  of  sub- 
iccounts  established  to  receive  and 
nvest  net  piut:hase  payments  of  the 
Contracts.  Each  sub-account  invests 
ixclusively  in  the  shares  of  a  specified 
>ortfolio  of  the  WRL  Series  Fimd,  Inc. 
The  "Fund")  and  supports  the 
Contracts. 

3.  Each  Contract  permits  at  least  12 
ransfers  of  cash  value  per  Contract  year 
i  unong  and  between  the  sub-accounts 
i  ivailable  as  investment  options  without 
he  imposition  of  a  transfer  charge.  All 
of  the  Contracts  reserve  to  Western 

serve  the  right  to  further  restrict 
fer  privileges. 

The  Fund  is  registered  under  the 
940  Act  as  an  open-end  management 
nvestment  company.  The  Fimd  is  a 

El  investment  company  as  defined 
le  18f-2  under  the  1940  Act  and  is 
ntly  comprised  of  18  investment 
portfolios  (the  "Portfolios").  The  Fund 
issues  a  separate  series  of  shares  of  stock 
In  connection  with  each  Portfolio  and 
has  registered  these  shares  imder  the 
1933  Act.  WRL  Investment 
Management,  Inc.  ("WRL 
Management"),  a  direct  wholly-owned 
subsidiary  of  Western  Reserve,  is  the 
nvestment  adviser  to  the  Fund. 

5.  Applicants  state  that  one  of  the 
'ortfouos  of  the  Fund  has  not  generated 
lubstantial  Contract  owner  interest 
ince  its  inception.  The  Global  Sector 
ortfolio  (the  "Replaced  Portfolio")  is 

relatively  small  in  terms  of  assets  when 
compared  to  many  other  similar 
investment  portfolios  of  open-end 
Management  investment  companies  . 
^vailable  as  investment  vehicles  for 
variable  annuity  products.  Applicants 
itate  that,  as  a  result,  the  annual 
expense  ratios  of  the  Replaced  Portoflio 
have  been  higher  than  the  ratios  of  most 
similar,  but  larger,  portfolios. 
Applicants  also  state  that  the 
performance  of  the  Replaced  Portfolio 
since  its  inception  has  been 
iinremarkable  given  overall  market 
performance  during  the  relevant  time 
period. 

6.  For  these  reasons,  Applicants 
|>ropose  that  Western  Reserve  substitute 
shares  of  the  Global  Portfolio  for  shares 
^f  the  Global  Sector  Portfolio. 

I  7.  The  Global  Portfolio  seeks  long- 
term  growth  of  capital  in  a  manner 
consistent  with  preservation  of  capital 
l^y  primarily  investing  in  common 
ocks  of  foreign  and  domestic  issuers, 
e  Global  Sector  Portfolio  seeks 

of  capital  by  following  an  asset 
llocation  strategy  that  shifts  among  a 
ide  range  of  asset  categories  and 
thin  them,  market  sectors.  The  Global 
Sector  Portfolio  invests  primarily  in 
equity  securities  of  domestic  and  foreign 


issuers,  including  common  stocks, 
preferred  stocks,  convertible  securities 
and  warrants;  debt  securities  of 
domestic  and  foreign  issuers;  real  estate 
investment  trusts;  equity  securities  of 
companies  involved  in  the  exploration, 
mining  processing,  or  dealing  or 
investing  in  gold;  gold  bullion;  and 
domestic  money  market  instruments. 

8.  Applicants  represent  that  the 
Portfolio  proposed  as  a  substitute  (the 
"Substitute  Portfolio")  is  substantially 
larger  than  the  Replaced  Portfolio. 
Applicants  also  represent  that  the 
Substitute  Portfolio  has  lower  expense 
ratio  and  has  outperformed  the 
Replaced  Portfolio. 

9.  Applicants  state  that,  by 
supplements  to  the  prospectuses  for  the 
Contracts  of  the  Account,  all  owners 
and  prospective  owners  of  the  Contracts 
were  notified  of  Western  Reserve's 
intention  to  take  the  necessary  actions 
to  substitute  shares  of  the  Global 
Portfolio  for  shares  of  the  Global  Sector 
Portfolio.  The  supplements  advised 
owners  and  prospective  owners  that 
they  will  be  unable  to  allocate  net 
purchase  payments  to,  or  transfer  cash 
values  to,  the  sub-account  of  the 
Account  corresponding  to  the  Replaced 
Portfolio,  after  May  1, 1999.  The 
supplements  also  advised  owners  and 
prospective  owners  that,  on  the  date  of 
the  proposed  substitution,  the 
Sul»titute  Portfolio  will  replace  the 
Replaced  PortfoUo  as  the  underlying 
investment  for  such  sub-account.  The 
supplements  further  apprised  owners 
and  prospective  owners  that  from  the 
date  of  the  supplements  until  30  days 
after  the  date  of  the  proposed 
substitution,  owners  will  be  permitted 
to  make  one  transfer  of  all  the  cash 
value  under  a  Contract  invested  in  such 
affected  sub-account  to  other  available 
sub-account(s),  without  that  transfer 
counting  as  one  of  the  limited  number 
of  transfers  permitted  in  a  Contract  year 
free  of  charge.  In  addition,  the 
supplements  informed  owners  and 
prospective  owners  that  Western 
Reserve  will  not  exercise  any  rights 
reserved  by  Western  Reserve  under  any 
of  the  Contracts  to  impose  additional 
restrictions  on  transfers  until  at  least  30 
days  after  the  proposed  substitution. 

10.  Applicants  state  that  at  least  60 
days  before  the  date  of  the  proposed 
substitution,  affected  owners  were 
provided  with  a  prospectus  for  the 
Fund,  which  includes  complete  current 
information  concerning  the  Substitute 
Portfolio. 

11.  Applicants  propose  to  have 
Western  Reserve  redeem  shares  of  the 
Replaced  Portfolio  in  cash  and  purchase 
shares  of  the  Substitute  Portfolio. 
Applicants  represent  that  redemption 


requests  and  purchase  orders  will  be 
placed  simultaneously  so  that  Contract 
values  will  remain  fully  invested  at  all 
times. 

12.  Applicants  state  that  the  proposed 
substitution  will  take  place  at  relative 
net  asset  value  with  no  change  in  the 
amount  of  any  Contract  owner's  cash 
value  or  death  benefit  or  in  the  dollar 
value  of  his  or  her  investment  in  the 
Account.  Applicants  represent  that 
Contract  owners  will  not  incur  any  fees 
or  charges  as  a  result  of  the  proposed 
substitution  and  that  their  rights  and 
Western  Reserve's  obligations  under  the 
Contracts  will  not  be  altered  in  any  way. 
All  expenses  incurred  in  connection 
with  the  proposed  substitution, 
including  legal,  accounting  and  other 
fees  and  expenses,  will  be  paid  by 
Western  Reserve.  In  addition, 
Applicants  represent  that  the  proposed 
substitution  will  not  impose  any  tax 
liability  on  Contract  owners.  The 
proposed  substitution  will  not  cause  the 
Contract  fees  and  charges  currently  paid 
by  existing  Contract  owners  to  be  greater 
after  the  proposed  substitution  than 
before  the  proposed  substitution. 

13.  Withm  5  days  after  the  proposed 
substitution.  Applicants  represent  that 
any  owners  who  were  affected  by  the 
substitution  will  be  sent  a  written  notice 
informing  them  that  the  substitution 
was  carried  out  and  that  they  may  make 
one  transfer  of  all  cash  value  under  a 
Contract  invested  in  the  affected  sub- 
account to  other  sub-account(s)  until  30 
days  after  the  substitution  without  that 
transfer  counting  as  one  of  the  limited 
number  of  transfers  permitted  in  a 
Contract  year  free  of  charge.  The  notice 
also  will  reiterate  that  Western  Reserve 
will  not  exercise  any  rights  reserved  by 
Western  Reserve  under  any  of  the 
Contracts  to  impose  additional 
restrictions  on  transfers  until  at  least  30 
days  after  the  proposed  substitution. 

Applicanto'  Legal  Analjrsis 

1.  Applicants  request  that  the 
Commission  issue  an  order  pursuant  to 
Section  26(b)  of  the  1940  Act  approving 
the  substituticMi  by  Western  Reserve  of 
shares  of  the  Global  Portfolio  for  shares 
of  the  Global  Sector  Portfolio. 
Applicants  submit  that  the  proposed 
substitution  meets  the  standards  that  the 
Commission  has  applied  to 
substitutions  that  have  been  approved 
in  the  past. 

2.  Section  26(b)  of  the  1940  Act 
provides,  in  pertinent  part,  that  it  "shall 
be  unlawful  for  any  depositor  or  trustee 
of  a  registered  unit  investment  trust 
holding  the  security  of  a  single  issuer  to 
substitute  another  security  for  such 
security  unless  the  Commission  shall 
have  approved  such  substitution." 
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Section  26(b)  of  the  1940  Act  also 
provides  that  the  Commission  shall 
issue  an  order  approving  such 
substitution  if  the  evidence  establishes 
that  the  substitution  is  consistent  with 
the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policies 
and  provisions  of  the  1940  Act. 

3.  Applicants  assert  that  the  Contracts 
give  Western  Reserve  the  right,  subject 
to  Commission  approval,  to  substitute 
shares  of  another  open-end  management 
investment  company  for  shares  of  an 
open-end  management  investment 
company  held  by  a  subaccount  of  the 
relevant  Accoimt.  Applicants  also  assert 
that  the  prospectuses  for  the  Contracts 
and  the  Account  contain  appropriate 
disclosure  of  this  right. 

4.  Applicants  contend  that  the 
Substitute  Portfolio  will  have  lower  or 
equal  futuj?e  expense  ratios  than  the  past 
expense  ratios  of  the  Replaced  Portfolio. 
The  Substitute  Portfolio  is  substantially 
larger  than  the  Replaced  Portfolio,  and 
the  Substitute  Portfolio  has  had  more 
favorable  expense  ratios  over  the  last 
two  years  than  the  Replaced  PortfoUo. 

5.  As  of  May  1,  1999.  the  Replaced 
Portfolio  will  no  longer  be  available  for 
new  investment,  and  most  likely  will 
experience  the  net  redemption  of  its 
shares  from  that  date  forward. 
Therefore,  Applicants  assert  it  is  highly 
likely  that  in  the  near  future  the 
Replaced  PortfoUo's  asset  base  will 
decrease  and,  accordingly,  the  Replaced 
PortfoUo's  expense  ratio  will  increase. 

6.  AppUcants  state  that  the  Substitute 
Portfolio  has  performed  favorably  over 
the  past  two  years  and  since  its 
inception  compared  to  the  Replaced 
Portfolio.  Applicants  therefore 
anticipate  that  after  the  proposed 
substitution,  the  Substitute  Portfolio 
will  provide  Contract  owners  with  more 
favorable  or  comparable  overall 
investment  results  than  would  be  the 
case  if  the  proposed  substitution  does 
not  take  place. 

7.  Applicants  represent  that  the 
Substitute  Portfolio  is  a  suitable  and 
appropriate  investment  vehicle  for 
Contract  owners  and  that  the  Substitute 
PortfoUo  has  substantially  identical  or 
similar  investment  objectives  and 
policies  to  the  Replaced  Portfolio. 

Conclusion 

Applicants  submit  that,  for  all  the 
reasons  summarized  above,  the 
proposed  substitution  is  consistent  with 
the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  98-34400  Filed  12-28-98;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40815;  File  No.  SR-OCC- 
98-16] 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  Relating  to 
Index  Options  Escrow  Deposits 

.December  21, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
November  23, 1998,  The  Options 
Clearing  Corporation  ("OCC")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  cheuige  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  primarily  by  OCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
eliminate  the  reference  to  List  of 
Marginable  OTC  Securities  ("OTC  List") 
in  OCC  Rule  1801  and  in  OCC's 
agreement  with  each  of  its  approved 
escrow  deposit  banks. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
OCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  speciHed  in  Item  IV  below.  OCC 
has  prejpared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements.^ 


(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  rule  change  would 
eliminate  the  reference  to  the  OTC  List 
in  OCC  Rule  1801.'  Rule  1801  permits 
escrow  deposits  to  be  made  with  respect 
to  short  positions  in  put  and  call  stock 
index  options.  For  short  put  stock  index 
options,  an  escrow  deposit  may  only 
include  cash  and  short-term  U.S. 
Government  securities.  For  short  stock 
index  call  options,  an  escrow  deposit 
may  consist  of  any  combination  of  cash, 
short-term  U.S.  Government  securities, 
and  common  stocks  listed  on  a  national 
securities  exchange  or  included  in  the 
current  OTC  List  published  by  the 
Board  of  Governors  of  the  Federal 
Reserve  System  ("Federal  Reserve 
Board").*  This  criterion  is  also 
incorporated  in  OCC's  agreement  with 
each  of  its  approved  escrow  deposit 
banks. 

Effective  January  1, 1999,  the  Federal 
Reserve  Board  will  cease  publication  of 
the  OTC  List  and  will  remove  the 
definition  of  OTC  stock  from  Regulation 
T.  Broker-dealers  instead  will  be 
permitted  to  extend  margin  credit 
against  all  equity  securities  listed  on  the 
Nasdaq  Stock  Market.  In  light  of  the 
foregoing,  OCC  is  proposing  to  eliminate 
the  reference  to  the  OTC  List  contained 
in  Rule  1801  and  to  allow  any  common 
stock  listed  on  the  Nasdaq  Stock  Market 
to  be  included  in  escrow  deposits  with 
respect  to  short  positions  in  index  call 
options. 

Upon  the  approval  of  the  proposed 
rule  change,  OCC  intends  to  send  a 
notice  to  each  of  its  custodian  banks  to 
advise  them  that,  notwithstanding  the 
reference  to  the  OTC  List  in  the 
Amended  and  Restated  On-Line  Escrow 
Deposit  Agreement,  all  common  stocks 
hsted  on  the  Nasdaq  Stock  Market  will 
be  permitted  to  be  included  in  escrow 
deposits  in  respect  to  short  index  calls. 

OCC  believes  that  the  proposed  rule 
change  is  consistent  with  the  purposes 
and  requirement  of  Section  17A  of  the 
Act  5  because  it  would  conform  OCC's 
escrow  deposit  rules  to  a  change  being 
made  by  the  Federal  Reserve  Board. 


'  15  U.S.C.  78s(b)(l). 

'  The  Commission  has  modifled  the  text  of  the 
summaries  prepared  by  OCC. 


'The  text  of  the  proposed  amendment  to  CXX 
Rule  1801  is  set  forth  in  OCC's  filing,  which  is 
available  for  inspection  and  copying  at  the 
Commission's  Public  Reference  Room  and  through 
OCC. 

*  The  OTC  List  is  composed  of  stocks  traded  over- 
the-counter  ("OTC")  in  the  United  States  that 
qualify  as  margin  securities  under  Regulation  T. 
Accordingly,  broker-dealers  are  permitted  to  extend 
margin  credit  against  such  OTC  stocks. 

'  15  U.S.C.  78q-l. 
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(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  tbat  the 

Eroposed  rule  change  would  impose  any 
urden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  with  respect 
to  the  proposed  rule  change,  and  none 
were  received. 

m.  Date  of  Effiectiveness  of  the 
Proposed  Rule  Change  and  Timing  fm 
Commiseion  Action 

The  foregoing  rule  change  has  become 
efTective  pvirsuant  to  Section 
19(b)(3)(A)(iii)  of  the  Act »  and  pursuant 
to  Rule  19b-4(e)(4) '  thereunder  because 
the  proposal  effects  a  change  in  an 
existing  service  of  OCC  that  does  not 
adversely  afliect  the  safeguarding  of 
seciuities  of  funds  in  the  custody  or 
control  of  OCC  or  for  which  it  is 
responsible  and  does  not  significantly 
affect  the  respective  rights  or  obligations 
of  the  clearing  agency  or  persons  using 
the  service.  At  any  time  within  sixty 
days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  bom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  such 


filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  OCC.  All  submissions  should 
refer  to  File  No.  SR-OCC-98-16  and 
should  be  submitted  by  January  19, 
1999. 

For  tlie  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaivt  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  98-34357  Filed  12-28-98;  8:45  am] 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

(Dodwt  No.  301-1008] 

Implementation  of  WTO 
Recommendationa  Concerning  the 
European  Communltiea'  Regime  for 
the  Importatfon,  Sale  and  Diatritxition 
of  Bananas 

agency:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Fiulher  request  for  comment. 

SUMMARY:  On  or  before  January  21, 1999, 
the  United  States  Trade  Representative 
(USTR)  intends  to  request  authorization 
from  the  Dispute  Settlement  Body  (DSB) 
of  the  World  Trade  Organization  (WTO) 
to  suspend  tariff  concessions  on  certain 
products  of  the  European  Commimity 
(EC).  The  USTR  is  requesting  comments 
on  the  possible  inclusion  of  certain  pork 
and  certain  olives  in  the  request  to  the 
DSB. 

DATES:  Written  comments  from 
interested  persons  are  due  by  noon  on 
Wednesday,  January  13, 1999  on  the 
possible  imposition  of  prohibitive 
(100%  ad  valorem)  duties  on  certain 
pork  provided  for  in  subheading 
0210.19.00  of  the  Harmonized  Tariff 
System  of  the  United  States  (HTS)  and 
certain  olives  provided  for  in  HTS 
subheading  2005.70.6050. 
ADDRESSES:  600  17th  Street,  NW, 
Washington,  D.C.  20508. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Sybia  Harrison,  Staff  Assistant  to  the 
Section  301  Committee  (202)  395-3419; 
Joanna  Mcintosh,  Associate  General 
Coimsel  (202)  395-7305;  or  Ralph  Ives, 
Deputy  Assistant  U.S.  Trade 
Representative  (202)  395-3320. 
SUPPLEMENTARY  INFORMATION:  On 
Septembw  25, 1997,  the  DSB  adopted 
an  Appellate  Body  report  and  panel 
report  (as  modified  by  the  Appellate 
Body  report)  recommending  that  the  EC 
bring  its  regime  for  the  importation. 


•15  U.S.C.  788(b)(3)(AKiii). 
'  17  CFR  240.19l>-4(e)(4). 


•17C3T1200.30-3(«)(12). 


sale,  and  distribution  of  bananas 
(banana  regime)  into  conformity  with 
the  EC's  obligations  imder  the  General 
Agreement  on  Tariffs  and  Trade  1994 
and  the  General  Agreement  on  Trade  in 
Services  (GATS).  A  WTO-appointed 
arbitrator  subsequently  determined  that 
the  "reasonable  period  of  time"  for  the 
EC  to  fidly  implement  the  DSB 
recommendations  and  rulings  would 
expire  on  January  1, 1999. 

If  the  EC  fails  to  bring  its  banana 
regime  into  compliance  with  its  WTO 
obligations  by  January  1. 1999,  Article 
22  of  the  WTO  Dispute  Settlement 
Understanding  (DSU)  permits  the 
United  States  on  January  21, 1999  to 
seek  authorization  from  the  DSB  to 
suspend  the  appUcation  of  concessions 
or  other  obligations  accruing  to  the  EC 
under  the  WTO  Agreement.  Article  22.6 
of  the  DSU  provides  that  the  DSB  shall 
grant  the  requested  authorization  not 
later  than  thirty  days  after  the  expiration 
of  the  reasonable  period,  or  by  January 
31  in  this  case.  If,  however,  the  EC 
objects  to  the  level  of  suspension 
proposed  or  the  application  of  the 
principles  and  procedures  specified  in 
Article  22.3  of  die  DSU  in  considering 
the  types  of  concessions  or  obligadons 
to  suspend,  the  proposed  suspension  of 
concessions  shall  be  referred  to 
arbitration.  The  DSU  requires  that  such 
arbitration  proceedings  be  completed 
within  sixty  days  after  the  expiration  of 
the  reasonable  period  of  time,  or  by 
March  2  in  this  case.  Following  the 
completion  of  arbitration  proceedings 
and  upon  request,  the  DSB  must  grant 
authorization  to  suspend  concessions  or 
other  obligations  consistent  with  the 
arbitrator's  decision.  The  United  States 
may  not  suspend  concessions  or  other 
obligations  during  the  course  of  the 
arbitration  proceedings. 

On  or  before  January  21 ,  1999,  the 
USTR  intends  to  request  authorization 
from  the  DSB  to  suspend  tariff 
concessions  on  certain  products  of  the 
EC  should  the  EC  fail  to  bring  its  banana 
regime  into  compliance  with  DSB 
recommendations  within  the  prescribed 
reasonable  {>eriod  of  time,  which 
expires  on  January  1, 1999.  On  October 
22, 1998  and  November  10, 1998,  the 
USTR  published  notices  [63  FR  56687 
and  63  FR  63099]  describing  and 
requesting  comments  and  testimony  on 
the  United  States  proposed  course  of 
action  to  exercise  its  rights  imder 
Article  22  of  the  DSU. 

The  written  comments  received  in 
response  to  the  October  22  Federal 
Register  notice  primarily  registered 
concerns  that  the  EC's  proposed  changes 
to  its  banana  regime  world  not  bring  the 
regime  into  compliance  with  the  DSB's 
recommendations  and  rulings  within 
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the  reasonable  period  of  time  and  that 
the  EC's  impending  failure  to  bring  the 
banana  regime  into  compliance  would 
undennine  the  WTO  dispute  settlement 
system.  The  written  comments  received 
in  response  to  the  November  10  Federal 
Register  notice  and  at  the  public  hearing 
primarily  focused  on  the  extent  to 
which  the  imposition  of  100%  ad 
valorem  duties  on  the  specific  products 
hsted  in  the  Annex  to  that  notice  might 
have  an  adverse  effect  on  U.S. 
consumers,  workers,  and  industries.  The 
USTR  also  received  written  comments 
and  testimony  requesting  the  imposition 
of  increased  duties  on  certain  products 
of  the  EC  not  included  in  the  Annex  to 
the  November  10  Federal  Register 
notice. 

On  December  21. 1998,  the  USTR 
announced  in  a  press  release  the  list  of 
products  of  the  EC  for  which  the  USTR 
intends  to  request  authorization  from 
the  DSB  to  impose  100%  ad  vcdorem 
duties.  [Press  Release  98-113, 
www.ustr.gov.]  The  USTR  also 
announced  that  comments  would  be 
sought  on  the  possible  inclusion  of 
certain  pork  provided  for  in  HTS 
subheading  0210.19.00  and  certain 
olives  provided  for  in  HTS  subheading 
2005.70.6050  in  the  request  to  the  DSB. 
The  list  of  products  announced  in  the 
December  21. 1999  press  release  is 
subject  to  revision  depending  on  the 
comments  received  in  response  to  this 
notice  and  on  the  results  of  arbitration, 
if  requested  by  the  EC. 

In  accordance  with  the  time  frames 
set  forth  in  Article  22  of  the  DSU  for 
suspending  concessions  when  a  WTO 
member  fails  to  bring  its  measures  into 
compliance  with  DSB 
recommendations,  the  proposed 
increased  duties  would  be  assessed  on 
the  selected  products  that  are  entered, 
or  withdrawn  from  warehouse  for 
consumption,  on  or  after  February  1, 
1999,  unless  the  EC  requests  arbitration 
on  the  proposed  suspension  of  tariff 
concessions,  in  which  case  the  proposed 
increased  duties  would  be  assessed  on 
the  selected  products  that  are  entered, 
or  withdrawn  from  warehouse  for 
consimiption,  on  or  after  March  3, 1999. 

The  USTR  subsequently  will 
announce:  (1)  the  USTR's  determination 
to  impose  100%  ad  valorem  duties  on 
certain  products  of  the  EU  and 
instructions  to  the  U.S.  Customs  Service 
to  begin  assessing  the  increased  duties; 
(2)  the  date  on  which  the  increased 
duties  will  begin  to  be  assessed;  and  (3) 
the  Ust  of  products  on  which  increased 
duties  will  be  assessed.  The  increased 
duties  would  not  be  assessed  on 
products  of  the  Netherlands  or 
Denmark. 


Written  Comments — ^Requirements  for 
Submissions 

The  USTR  has  determined  that  it  may 
be  appropriate  to  consider  including 
two  products  in  its  request  to  the  DSB 
for  authorization  to  suspend  tariff 
concessions  on  which  the  USTR  has  not 
previously  sought  public  comment. 
Therefore,  interested  persons  are  invited 
to  comment  on:  (1)  the  appropriateness 
of  imposing  100%  ad  valorem  duties  on 
meat  of  swine  other  than  hams, 
shoulders,  bellies  (streaky)  and  cuts 
thereof,  salted,  in  brine,  dried  or 
smoked  (HTS  subheading  0210.19.00) 
and  olives  (not  green),  sliced  in  a  saline 
solution,  canned,  pitted  (HTS 
subheading  2005.70.6050);  (2)  the  levels 
at  which  U.S.  customs  duties  should  be 
set  for  these  particular  products;  and  (3) 
the  degree  to  which  increased  duties 
may  have  an  adverse  effect  upon  U.S. 
consumers  of  these  products.  The 
imposition  of  increased  duties  would 
apply  to  articles  that  are  classified  in 
HTS  subheadings  0210.19.00  and 
2005.70.6050.  The  product  descriptions 
provided  above  are  not  intended  to 
delimit  in  any  way  the  scope  of  the 
products  that  would  be  subject  to 
increased  duties. 

Comments  must  be  filed  in 
accordance  with  the  requirements  set 
forth  in  15  CFR  2006.8(b)  (55  FR  20593) 
and  must  be  filed  by  noon  on 
Wednesday,  January  13, 1999. 
Comments  must  be  in  English  and 
provided  in  twenty  copies  to:  Sybia 
Harrison,  Staff  Assistant  to  the  Section 
301  Committee,  Room  416. 

Comments  will  be  placed  in  a  file 
(Docket  301-lOOa)  open  to  public 
inspection  pursuant  to  15  CFR  2006.13, 
except  confidential  business 
information  exempt  from  public 
inspection  in  accordance  with  15  CFR 
2006.15.  Confidential  business 
information  submitted  in  accordance 
with  15  CFR  2006.15  must  be  clearly 
marked  "BUSINESS  CONFIDENTIAL" 
in  a  contrasting  color  ink  at  the  top  of 
each  page  on  each  of  20  copies,  and 
must  be  accompanied  by  a 
nonconfidential  summary  of  the 
confidential  information.  The 
nonconfidential  summary  shall  be 
placed  in  the  file  that  is  open  to  public 
inspection.  An  appointment  to  review 
Docket  No.  301-lOOa  may  be  made  by 
calling  Brenda  Webb  at  (202)  395-6186. 
The  USTR  Reading  Room  is  open  to  the 
public  bom  9:30  a.m.  to  12  noon  and 
1:00  p.m.  to  4:00  p.m.,  Monday  through 
Friday,  and  is  located  in  Room  101. 
Joanna  K.  Mcintosh, 
Chairman,  Section  301  Committee. 
jFR  Doc.  98-34497  Filed  12-28-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Controller  Pilot  Data  Link 
Communications  Industry  Day 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C,  Appendix  2),  notice 
is  hereby  given  of  an  Industry  Day  to 
discuss  Controller  Pilot  Data  Link 
Communications,  to  be  held  on  January 
6, 1999,  starting  at  8:30  a.m.,  at  the 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC.  in  the  third  floor 
auditorium.  This  meeting  is  sponsored 
by  the  FAA  Office  of  Communications. 
Navigation,  and  Surveillance  Systems. 

Presentations  will  include  an 
overview  of  the  CPDLC  project  and  an 
update  on  the  Free  Flight  Phase  I 
CPDLC  Human  Factors  Assessment. 
These  presentations  will  provide  the 
aviation  community  with  ciurent 
information  about  the  status  of  the 
CPDLC  Data  Link  Program.  This  will  be 
allocated  to  questions,  answers,  and 
general  discussion. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  Product  Lead 
for  Aeronautical  Data  Link,  members  of 
the  public  may  present  oral  statements 
at  the  meeting.  Persons  wishing  to 
present  statements  or  obtain  information 
should  contact  Mr.  James  H.  Williams, 
FAA,  at  (202)  493-4693.  Members  of  the 
public  may  present  a  written  statement 
to  the  Product  Lead  at  any  time. 

Exceptional  circumstances  and  the 
need  to  provide  the  user  commimity 
with  the  latest  agency  decisions 
concerning  program  funding  and 
schedules  necessitate  the  public  notice 
of  meeting  is  less  than  15  days. 

Issued  in  Washington,  DC,  on  December 
22. 1998. 

SheUy  L.  Myere. 

Director,  Communications,  Navigation,  and 
Surveillance  Systems. 

(FR  Doc.  98-34351  Filed  12-28-98;  8:45  am] 

BILLING  CODE  4S10-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement; 
Bernalillo  County,  NM 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Amended  Notice  of  Intent  to 
prepare  an  environmental  impact 
statement  (EIS)  for  improvements  to  the 
Interstate  25/Interstate  40  Interchange. 
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tUMMARY:  The  FHWA  is  issuii^  this 
lotice  to  advise  the  public  that  we  have 
suspended  preparation  of  an 
Environmental  impact  statement  for  a 
proposed  transportation  improvement 

E)ject  in  Albuquerque,  Bernalillo 
unty.  New  Mexico. 
R  FURTHER  INFORMATION  CONTACT: 
Gregory  D.  Rawlings,  Environmental 
Bpecialist,  Federal  Highway 
Administration,  604  W.  San  Mateo 
oad.,  Santa  Fe,  New  Mexico  87505. 
elephone:  (505)  820-2027. 

LEMENTARY  INFORMATION: 
SlectToiiic  AcccM 

An  electronic  copy  of  this  document 
nay  be  downloaded  using  a  modem  and 
Suitable  communications  software  from 
me  Government  Printing  OfBce 
Electronic  Bulletin  Board  Service  at 
(202)  512-1661.  Internet  users  may 
reach  the  Federal  Registers  home  page 
at:  http://www/nara.gpv.fedreg  and  ^e 
Government  Printing  Offices  database 
at:  http://www.access.gpo.gov/nara 

Background 

On  September  20, 1996,  at  FR  49521. 
he  FHWA  issued  a  notice  of  intent  that 
m  environmental  impact  statement 
voiild  be  prepared  for  proposed 
mprovements  to  the  Interstate  25/ 
nterstate  40  (Big  I)  Interchange  in 
Ubuguerque,  Bernalillo  County,  New 
Mexico.  Tlie  Draft  environmental 
unpact  statement  (DEIS)  was  circulated 
for  review  and  comment  on  April  27, 
1998.  The  document  stated  that  no 

Significant  impact  had  be«i  identified 
luring  dociunent  preparation.  The 
dociunent  also  stated  that  if  no 
lubstantive  indication  of  significant 
Impacts  were  identified  during 
document  review  by  the  public  and 
agencies,  that  a  finding  of  no  significant 
impact  (FONSI)  would  be  issued.  No 
Significant  impacts  were  identified  and 
the  FHWA,  in  cooperation  with  the  New 
Mexico  State  Highway  and 
ransportation  Department,  issued  a 
NSI  on  December  10, 1998. 

Comments  or  questions  concerning 
s  action  and  the  EIS  should  be 
:ed  to  the  FHWA  at  the  address 
rovide  above. 
IjCatalogue  of  Federal  Domestic  Assistance 
Program  Assistance  Program  Number  20.205, 
Highway  Research,  Planning  and 
Donstruction.  The  regulations  implementing 
txecutive  Order  12372  regarding 
ibteigovemmental  consultation  on  Federal 
programs  and  activities  and  23  U.S.C.  315;  49 
( IFR  1.48  apply  to  this  program.) 


Issued  on:  December  17, 1998. 

Gregory  D.  Rawlings, 

Environmental  Specialist,  Santa  Fe,  New 
Mexico. 

[PR  Doc.  98-34397  Filed  12-28-98;  8:45  am) 
BILUNa  CODE  4*10-22-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 
[Doctot  No.  RSAC-«e-1,  Notice  No.  14] 

Railroad  Safety  Advisory  Committae 
("RSAC");  Working  Group  Activity 
Updata 

agency:  Federal  Raiboad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 
ACTION:  Announcement  of  Railroad 
Safety  Advisory  Committee  (RSAC) 
Working  Group  Activities. 

SUMMARY:  FRA  is  updating  its 
announcement  of  RSAC's  working 
group  activities  to  reflect  the  current 
status  of  working  group  activities. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vicky  McCully.  RSAC  Coordinator, 
FRA,  400  7th  Street,  SW..  Washington. 
DC  20590,  (202)  493-6305  or  Oady 
Cothen.  Deputy  Associate  Administrator 
for  Safety  Standards  Program 
Development.  FRA.  400  7th  Street.  SW., 
Stop  25,  Washington.  DC  20590,  (202) 
493-6302. 

SUPPLEMENTARY  INFORMATION:  this  notice 
serves  to  update  FRA's  last 
annoimcement  of  working  group 
activities  and  status  reports  on  August 
20, 1998  (63  FR  44669).  The  ninth  full 
Committee  meeting  was  held  September 
9, 1998.  The  next  meeting  of  the  fiill 
Committee  is  scheduled  for  January  28. 
1999. 

Since  its  first  meeting  in  April  of 
1996.  the  RSAC  has  accepted  fifteen 
tasks.  Status  for  each  of  the  tasks  is 
provided  below: 

TasJc  96-1— Revising  the  Freight 
Power  Brake  Regulations.  This  Task  was 
formally  withdrawn  from  the  RSAC  on 
Jime  24. 1997. 

TasJc  96-2— Reviewing  and 
recommending  revisions  to  the  Track 
Safety  Standards  (49  CFR  Part  213) . 
This  task  was  accepted  April  2. 1996, 
and  a  Working  Group  was  established. 
Consensus  was  reached  on 
recommended  revisions  and  an  NPRM 
incorporating  these  recommendations 
was  published  in  the  Federal  Register 
on  July  3, 1997  (62  FR  36138).  The  final 
rule  was  published  in  the  Federal 
Register  on  June  22, 1998  (63  FR  33991). 
The  effective  date  of  the  rule  is 
September  21, 1998.  Contact:  Al 
MacDowell  (202)  493-6206. 


Task  96-3 — Reviewing  and 
recommending  revisions  to  the  Radio 
Standards  and  Procedures  (49  CFR  Part 
220).  This  Task  was  accepted  on  April 
2, 1996,  and  a  Working  Group  was 
established.  Consensus  was  reached  on 
recommended  revisions  and  an  NPRM 
incorporating  these  recommendations 
published  in  the  Federal  Register  on 
June  26. 1997  (  62  FR  34544).  The  final 
rule  was  published  on  September  4, 
1998  (63  FR  47182)  and  becomes 
effective  on  January  2, 1999.  Contact: 
Gene  Cox  (202)  493-6319. 

Task  96-4 — Reviewing  the 
appropriateness  of  the  agency's  ciurent 
policy  regarding  the  applicability  of 
existing  and  proposed  regulations  to 
tourist,  excursion,  scenic,  and  historic 
railroads.  This  Task  was  accepted  on 
April  2, 1996,  and  a  Working  Group  was 
established.  The  Working  Ooup  is 
monitoring  the  steam  locomotive 
regulations  task.  Contact:  Grady  Cothen 
(202) 493-6302. 

Task  96-5 — ^Reviewing  and 
recommending  revisions  to  Steam 
Locomotive  Inspection  Standards  (49 
CFR  Part  230).  This  Task  was  assigned 
to  the  Tourist  and  Historic  Working 
Group  on  July  24, 1996.  Consensus  was 
reached  and  an  NPRM  was  published  on 
September  25, 1998  (63  FR  51404). 
Contact:  George  Scerbo  (202)  493-6349. 

Task  96-6— Reviewing  and 
recommending  revisions  to 
miscellaneous  aspects  of  the  regulations 
addressing  Locomotive  Engineer 
Certificatimi  (49  CFR  Part  240).  This 
Task  was  accepted  on  October  31, 1996,. 
and  a  Working  Group  was  established. 
Consensus  was  reached  and  an  NPRM 
was  published  on  September  22, 1998. 
Contact:  John  Conklin  (202)  493-6318. 

Task  96-7-^)eveloping  On-Track 
Equipment  Safety  Standards.  This  task 
was  assigned  to  the  existing  Track 
Standards  Working  Group  on  October 
31, 1996,  and  a  Task  Force  was 
established.  The  Task  Force  is  finalizing 
a  draft  proposed  rule.  Contact:  Al 
MacDowell  (202)  493-6236. 

TasJc  96^6— This  Planning  Task 
evaltiated  the  need  for  action  responsive 
to  recommendations  contained  in  a 
report  to  Congress  entitled.  Locomotive 
Crashworthiness  &  Working  Conditions. 
This  Task  was  accepted  on  October  31. 
1996.  A  Planning  Group  was  formed 
and  reviewed  the  report,  grouping 
issues  into  categories. 

TasJt  97-1 — Developing 
crashworthiness  specifications  to 
promote  the  integrity  of  the  locomotive 
cab  in  accidents  resulting  from 
collisions.  This  Task  was  accepted  on 
June  24, 1997.  A  Task  Force  on 
engineering  issues  established  by  the 
Working  Group  on  Locomotive 
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Crashworthiness  has  been  actively 
reviewing  collision  history  and  design 
options  and  has  commissioned 
additional  research  that  is  being  guided 
toward  completion  over  the  next  few 
months.  Contact:  Sean  Mehrvazi  (202) 
493-6237. 

Task  97-2— Evaluating  the  extent  to 
which  environmental,  sanitary,  and 
other  working  conditions  in  locomotive 
cabs  affect  the  crew's  health  and  the  safe 
operation  of  locomotives,  proposing 
standards  where  appropriate.  This  Task 
was  accepted  June  24, 1997.  The 
Working  Group  on  Cab  Working 
Conditions  is  meeting  to  draft  a 
standard  for  locomotive  sanitary 
conditions.  Task  forces  on  noise  and 
temperature  have  been  formed  and  are 
actively  meeting  to  identify  and  address 
issues.  Contact:  Brenda  Hattery  (202) 
493-6326. 

Task  97-3 — Developing  event 
recorder  data  survivability  standards. 
This  Task  was  accepted  on  Jime  24, 
1997.  An  Event  Recorder  Working 
Group  £uid  Task  Force  have  been 
established  and  are  actively  meeting. 
Contact:  Edward  English  (202)  493- 
6321. 

Task  97-4  and  TasJt  97-5— Defining 
Positive  Train  Control  (PTC) 
functionalities,  describing  available 
technologies,  evaluating  costs  and 
benefits  of  potential  systems,  and 
considering  implementation 
opportimities  and  challenges,  including 
demonstration  and  deployment. 

TasJt  97-6 — Revising  various 
regulations  to  address  the  safety 
implications  of  processor-based  signal 
and  train  control  technologies, 
including  commtmications-based 
operating  systems.  These  three  tasks 
were  accepted  on  September  30, 1997, 
and  assigned  to  a  single  Working  Group. 
A  Data  and  Implementation  Task  Force 
was  formed  to  address  issues  such  as 
assessment  of  costs  and  benefits  and 
technical  readiness.  A  Standards  Task 
Force  was  formed  to  develop  PTC 
standards.  The  Working  Group  and  task 
forces  are  actively  meeting.  Contact: 
Grady  Cothen  (202)  493-6302. 

Task  97-7— Determining  damages 
qualifying  an  event  as  a  reportable  train 
accident.  This  Task  was  accepted  on 
September  30, 1997.  A  working  group 
has  been  formed  to  address  this  task  and 
will  conduct  their  initial  meeting  in 
February  1999.  Contact:  Robert 
Finkelstein  (202)  493-6280. 

Please  refer  to  the  notice  published  in 
the  Federal  Register  on  March  11. 1996 
(61  FR  9740)  for  more  information  about 
the  RSAC. 


Issued  in  Washington.  DC  on  December  23, 
1998. 

George  A.  Gavalla, 

Acting  Associate  Administrator  for  Safety. 
(FR  Doc.  9ft-34391  Filed  12-2&-98;  8:45  am] 
BILUNG  CODE  4910-0»-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 
[Docket  No.  RSAC-06-1,  Notice  No.  15] 

Railroad  Safety  Advisory  Committee; 
Notice  of  Meeting 

agency:  Federal  Raikoad 
Administration  (FRA).  Department  of 
Transportation  (DOT). 
ACTION:  Notice  of  Railroad  Safety 
Advisory  Committee  ("RSAC")  meeting. 

SUMMARY:  FRA  annoimces  the  next 
meeting  of  the  RSAC.  a  Federal 
Advisory  Committee  that  develops 
railroad  safety  regulations  through  a 
consensus  process.  The  meeting  will 
address  a  wide  range  of  topics, 
including  possible  adoption  of  specific 
recommendations  for  regulatory  action. 
DATES:  The  meeting  of  the  RSAC  is 
scheduled  to  commence  at  9:30  a.m.  and 
conclude  at  4:00  p.m.  on  Thiu^ay. 
January  28. 1999. 

ADDRESSES:  The  meeting  of  the  RSAC 
will  be  held  at  The  Ronald  Reagan 
Building.  The  International  Trade 
Center.  Polaris  Suite,  1300  Pennsylvania 
Avenue.  NW.  Washington,  DC.  The 
meeting  is  open  to  the  public  on  a  first- 
come,  first-served  basis  and  is  accessible 
to  individuals  with  disabilities.  Sign 
language  interpreters  will  be  available 
for  individuals  with  hearing 
impediments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vicky  McCully,  RSAC  Coordinator, 
FRA,  400  7th  Street,  SW.,  Stop  25. 
Washington,  IXl  20590,  (202)493-6305 
or  Grady  Cothen,  Deputy  Associate 
Administrator  for  Safety  Standards  and 
Program  Development,  FRA,  400  7th 
Street,  SW.,  Stop  25,  Washington,  DC 
20590,  (202)  493-6302. 
SUPPLEMENTARY  INFORMATION:.  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463),  FRA  is  giving  notice  of  a  meeting 
of  the  Railroad  Safety  Advisory 
Committee  ("RSAC").  The  meeting  is 
scheduled  to  begin  at  9:30  a.m.  and 
conclude  at  4:00  p.m.  on  Thursday. 
January  28, 1999.  The  meeting  will  be 
held  at  The  Ronald  Reagan  Building, 
The  International  Trade  Center,  Polaris 
Suite,  1300  Pennsylvania  Avenue.  NW, 
Washington.  DC.  All  times  noted  are 
Eastern  Standard  Time. 


RSAC  was  estabhshed  to  provide 
advice  and  recommendations  to  the 
FRA  on  railroad  safety  matters.  The 
Committee  consists  of  48  individual 
representatives,  drawn  from  among  27 
organizations  representing  various  rail 
industry  perspectives,  and  2  associate 
non-voting  representatives  from  the 
agencies  with  railroad  safety  regulatory 
responsibility  in  Canada  and  Mexico. 
Staff  of  the  National  Transportation 
Safety  Board  and  Federal  Transit 
Administration  also  participate  in  an 
advisory  capacity. 

During  this  meeting,  the  RSAC  will 
receive  status  reports,  containing 
progress  information.  fit>m  the 
Locomotive  Crashworthiness  Working 
Group,  the  Locomotive  Cab  Working 
Conditions  Working  Group,  and  the 
Event  Recorder  Working  Group.  A  status 
report  will  also  be  received  from  the 
Positive  Train  Control  (PTC)  Working 
Group.^  tasked  with:  (1)  facilitating 
understanding  of  ciirrent  PTC 
technologies,  definitions,  and 
capabilities;  (2)  addressing  issues 
regarding  the  feasibility  of 
implementing  fully  integrated  PTC 
systems;  and  (3)  facilitating 
implementation  of  software  based  signal 
and  operating  systems  through 
consideration  of  revisions  to  the  Rules. 
Standards  and  Instructions  to  address 
processor-based  technology  and 
communication-based  architectiues. 

Please  refer  to  the  notice  published  in 
the  Federal  Register  on  March  11. 1996 
(61  FR  9740)  for  more  information  about 
the  RSAC. 

Issued  in  Washington.  DC  on  December  23. 
1998. 

George  A.  Gavalla, 

Acting  Associate  Administrator  for  Safety. 
(FR  Doc.  98-34392  Filed  12-28-98;  8:45  am] 
BILUNG  CODE  491(Mie-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Notice  No.  98-11] 

Safety  Advisory:  Unauthorized  Maridng 
of  Compressed  Gas  Cylinders 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Safety  advisory  notice 
concerning  unsafe  cylinders. 

SUMMARY:  This  is  to  notify  the  public 
that  RSPA  is  investigating  the 
imauthorized  marking  of  high-pressure 
compressed  gas  cylinders  by  Fire 
Protection  Service  (FPS).  in  Canton. 
Ohio.  RSPA  has  determined  that  FPS 
has  marked  cylinders  indicating  they 
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had  been  retested  when  they  had  not 
been  retested. 

Failure  to  properly  conduct 
hydrostatic  retests  can  result  in  unsafe 
cylinders  being  returned  to  service. 
Serious  personal  injury,  death,  and 
property  damage  could  result  from  the 
niptiue  of  a  cylinder.  Cylinders  that 
have  not  been  retested  in  accordance 
with  the  Hazardous  Materials 
Regulations  (HMR)  may  not  be  charged 
or  filled  with  a  hazardous  material  for 
transportation  in  commerce. 
FOR  FURTHER  INFORMATION  CONTACT:  N. 
Stewart  Skeggs,  Hazardous  Materials 
Enforcement  Specialist,  Central  Region, 
telephone  (847)  294-8580,  Fax  (847) 
294-8590,  Office  of  Hazardous  Materials 
Enforcement,  Reseeirch  and  Special 
Programs  Administration,  Deptutment 
of  Transportation,  2350  East  Devon 
Avenue,  Suite  136,  Des  Plaines,  IL 
60018. 

SUPPI^MENTARY  INFORMATKM:  During  an 
inspection  at  Fire  Protection  Service 
(FPS),  1022  Dueber  Avenue,  S.W., 
Canton,  Ohio,  RSPA  determined  that 
FPS  had  marked  an  undetermined 
number  of  cylinders  as  having  been 
properly  retested  in  accordance  vtrith  the 
HKfil  without  retesting  the  cylinders  as 
required.  RSPA  also  determined  that 
FPS  had  marked  cylinders  as  tested  in 
accordance  with  the  HMR  without 
holding  a  Retester  Identification 
Number  (RIN)  issued  by  RSPA  as 
required  by  the  PIMR. 

Failure  to  properly  conduct 
hydrostatic  retests  can  result  in 
cylinders  that  should  be  condemned 
being  returned  to  service.  Serious 
personal  injury,  death,  and  property 
damage  could  result  from  rupture  of  a 
cylinder.  Cylinders  that  have  not  been 
retested  in  accordance  with  the  HMR 
may  not  be  charged  or  filled  with  a 
hazardous  material. 

RSPA  has  determined  that  FPS  had 
been  servicing  cylinders  without 
holding  a  RIN  since  at  least  1993.  In 
addition,  the  condition  of  the  retest 
equipment  at  FPS  indicated  to  the 
inspectors  that  FPS  had  not  been 
capable  of  hydrostatically  retesting 
cylinders  for  quite  some  time.  Because 
ITS  failed  to  keep  accurate  retest  and 
reinspection  records,  it  is  impossible  to 
determine  the  number  of  cylinders  that 
FPS  has  maii:ed  without  retesting,  or 
has  retested  without  possessing  a  valid 
RIN. 

Some  cylinders  serviced  by  FPS  may 
be  marked  on  their  shoulders  with  the 
month  and  year  of  alleged  hydrostatic 
retest  dates  (for  example,  3-98).  Any 
person  who  has  a  cylinder  that  was  last 
serviced  by  FPS  should  not  charge  or  fill 
the  cylinder  without  first  having  it 


inspected  and  retested  by  a  DOT- 
authorized  retest  facility.  Filled 
cylinders  (if  filled  with  an  atmospheric 
gas)  described  in  this  safety  advisory 
should  be  vented  or  otherwise  properly 
and  safely  evacuated  and  piuged,  and 
taken  to  a  DOT-authorized  cylinder 
retest  facility  for  visual  reinspection  and 
retest  to  determine  if  they  qualify  for 
continued  use  in  accordance  with  the 
HMR.    • 

Under  no  cinnmistances  should  a 
cylinder  described  in  this  safety 
advisory  be  filled,  refilled  or  used  to 
contain  a  hazardous  material  until  it  has 
been  requalified  by  a  DOT-authorized 
retest  facility.  It  is  further  recommended 
that  persons  finding  or  possessing 
cylinders  described  in  this  safety  notice 
contact  Mr.  Skeggs  for  further 
information. 

Issued  in  Washington,  DC,  on  December 
22. 1998. 

Alan  L  Rabats, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

[FR  Doc.  98-34405  Filed  12-28-98;  8:45  am] 

BRUNG  CODE  4C10-W-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  TranaportaAion  Board 
[STB  Ex  PartB  No.  558  (Sub-No.  2)] 

Railroad  Cost  of  Capital— 1998 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  of  decision  instituting  a 
proceeding  to  determine  the  railroads' 
1997  cost  of  capital. 

SUMMARY:  The  Board  is  instituting  a 
proceeding  to  determine  the  railroad 
industry's  cost  of  capital  for  1998.  The 
decision  solicits  comments  on:  (1)  the 
railroads'  1998  cost  of  debt  capital;  (2) 
the  railroads'  1998  current  cost  of 
preferred  stock  equity  capital;  (3)  the 
railroads'  1998  cost  of  commcm  stock 
equity  capital;  and  (4)  the  1998  capital 
structure  mix  of  the  railroad  industry  on 
a  market  value  basis. 

DATES:  Notices  of  intent  to  participate 
are  due  no  later  than  January  11, 1999. 
A  service  list  will  then  be  prepared  and 
issued  by  January  25, 1999.  Statements 
of  the  railroads  are  due  by  March  26, 
1999.  Statements  of  other  interested 
persons  are  due  by  April  16, 1999. 
Rebuttal  statements  by  the  railroads  are 
due  by  April  30. 1999. 
ADDRESSES:  Send  an  original  and  10 
copies  of  statements  and  a  copy  of  the 
statement  on  a  3.5  inch  disk  in 
WordPerfect  6.1,  and  an  original  and  1 
copy  of  the  notice  of  intent  to 
participate  to:  Surface  Transportation 


Board,  Office  of  the  Secretary,  Case 
Control  Branch,  1925  K  Street,  N.W.. 
Washington,  DC  20423. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leonard  J.  BUstein,  (202)  565-1529. 
[TDD  for  the  hearing  impaired:  (202) 
565-1695.) 

SUPPI^MENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  decision.  To  obtain  a  copy 
of  the  full  decision,  write  to.  call,  or 
pick  up  in  person  from:  Office  of  the 
Secretary,  Surface  Transportation  Board, 
1925  K  Street,  N.W.,  Room  700. 
Washington,  DC  20423.  Telephone: 
(202)  565-1650.  [Assistance  for  the 
hearing  impaired  is  available  through 
TTDD  services  (202)  565-1695.)  A  copy 
of  the  decision  can  also  be  obtained 
from  the  Board's  internet  site 
(www.stb.dot.gov). 

We  preliminarily  conclude  that  the 
proposed  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Amkority:  49  U.S.C  10704(a). 
Decided:  December  18. 1998. 
By  the  Board,  Chainnan  Morgan  and  Vice 
Chairman  Owen. 

Vernon  A.  Willianu, 

Secretary. 

(FR  Doc.  98-34444  Filed  12-28-98;  8:45  am] 

BHJJNO  CODE  4*1»-0«-# 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  DodMt  No.  AB-^(02  (Sub-No.  «X)] 

Fox  Valley  «  Western  Ltd— 
Abandonment  Exemption— in  Waupaca 
County.  Wl 

On  December  10, 1998,  Fox  Valley  & 
Western  Ltd.  (FVW),  filed  with  the 
Surface  Transportation  Board  (Board)  a 
petition  under  49  U.S.C.  10502  for 
exemption  irom  the  provisions  of  49 
U.S.C.  10903-10905  ■  to  abandon  a  10.7- 
mile  line  of  railroad  known  as  the 
Manawa-Scandinavia  Line,  extending 
bom  milepost  50.3  near  Manawa  to  the 
end  of  the  line  at  milepost  61.0  in 
Scandinavia,  in  Waupaca  County,  WI. 
The  line  traverses  U.S.  Postal  Service 
Zip  Codes  54949,  54962,  and  54977,  and 
includes  the  station  of  Scandinavia  at 
milepost  61.0. 

The  line  does  not  contain  federally 
granted  rights-of-way.  Any 
documentation  in  FVW's  possession 


■  In  addition  to  an  axemption  from  49  U.S.C 
10903,  FVW  seeks  exemption  trom  49  U.S.C.  10904 
(offer  of  financial  assistance  procedures)  and  49 
U.S.C.  10905  (public  use  conditions).  These 
requests  will  be  addressed  in  the  final  decision. 
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will  be  made  available  promptly  to 
tbose  requesting  it. 

The  interest  of  railroad  employees 
will  be  protected  by  the  conditions  set 
forth  in  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.C.C.  91 
(1979). 

By  issuance  of  this  notice,  the  Board 
is  instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  March  30, 
1999. 

Any  offer  of  financial  assistance 
(OFA)  under  49  CFR  1152.27(b)(2)  will 
be  due  no  later  than  10  days  after 
service  of  a  decision  granting  the 
petition  for  exemption.  Each  offer  must 
be  accompanied  by  a  $1,000  filing  fee. 
See  49  CFR  1002.2(f)(25). 

All  interested  persons  should  be 
aware  that,  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use,  including  interim  trail  use.  Any 
request  for  a  public  use  condition  under 
49  CFR  1152.28  or  for  trail  use/rail 
banking  under  49  CFR  1152.29  will  be 
due  no  later  than  January  19,  1999.  Each 
trail  use  request  must  be  accompanied 
by  a  $150  filing  fee.  See  49  CFR 
1002.2(f)(27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-402 
(Sub-No.  6X)  and  must  be  sent  to:  (1) 
Surface  Transportation  Boa^d,  Office  of 
the  Secretary,  Case  Control  Unit,  1925  K 
Street,  N.W.,  Washington,  DC  20423- 
0001,  and  (2)  Michael  ].  Barron,  Jr.,  6250 
N.  River  Rd.,  Suite  9000,  Rosemont,  IL 
60018.  Replies  to  the  FVW  petition  are 
due  on  or  before  January  19, 1999. 

Persons  seeking  further  information 
concerning  abandonment  procedures 
may  contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1545.  [TDD  for  the 
hearing  impaired  is  available  at  (202) 
565-1695.) 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS),  if 
necessary)  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 


normally  will  be  made  available  within 
60  days  of  the  filing  of  the  petition. 

The  deadline  for  submission  of 
comments  on  the  EA  will  generally  be 
within  30  days  of  its  service. 

Board  decisions  and  notices  are 
available  on  our  website  at 
" WWW.STB.DOT.GOV.  " 

Decided:  December  21, 1998. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  WiUiams, 
Secretary. 

IFR  Doc.  98-34446  Filed  12-28-98;  8:45  am] 
BILUNG  CODE  491S-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-33  (Sub-No.  130X)] 

Union  Pacific  Raliroad  Company — 
Abandonment  Exemption — in 
Pocahontas,  Buena  Vista  and  Clay 
Counties,  lA  (Royal  Branch) 

On  December  9, 1998,  Union  Pacific 
Railroad  Company  (UP)  filed  with  the 
Surface  Transportation  Board  (Board)  a 
petition  under  49  U.S.C.  10502  for 
exemption  fitim  the  provisions  of  49 
U.S.C.  10903  to  abandon  25.25  miles  of 
a  line  of  railroad  known  as  the  Royal 
Branch,  extending  between  milepost 
477.10  near  Laurens  to  the  end  of  the 
line  at  milepost  502.35  near  Royal,  in 
Pocahontas,  Buena  Vista  and  Clay 
Coimties,  LA.  The  line  traverses  U.S. 
Postal  Service  Zip  Codes  50554  (near 
Laurens)  and  51357  (Rossie  and  Royal) 
and  includes  the  non-agency  rail 
stations  of  Rossie  at  milepost  495.70  and 
Royal  at  milepost  501.80. 

'The  fine  does  not  contain  federally 
granted  rights-of-way.  Any 
documentation  in  UP's  possession  will 
be  made  available  promptly  to  those 
requesting  it. 

The  interest  of  railroad  employees 
will  be  protected  by  the  conditions  set 
forth  in  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  LC.C.  91 
(1979). 

By  issuance  of  this  notice,  the  Board 
is  instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  March  29, 
1999. 

Any  offer  of  financial  assistance 
(OFA)  under  49  CFR  1152.27(b)(2)  will 
be  due  no  later  than  10  days  after 
service  of  a  decision  granting  the 


petition  for  exemption.  Each  ofiier  must 
be  accompanied  by  a  $1,000  filing  fee. 
See  49  CFR  1002.2(f)(25). 

All  interested  persons  should  be 
aware  that,  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use,  including  interim  trail  use.  Any 
request  for  a  public  use  condition  under 
,49  CFR  1152.28  or  for  trail  use/rail 
banking  under  49  CFR  1152.29  will  be 
due  no  later  than  January  19, 1999.  Each 
trail  use  request  must  be  accompanied 
by  a  $150  filing  fee.  See  49  CFR 
1002.2(f)(27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-33 
(Sub-No.  130X)  and  must  be  sent  to:  (1) 
Sui-face  Trans{)ortation  Board,  Office  of 
the  Secretary,  Case  Control  Unit,  1925  K 
Street,  N.W.,  Washington,  DC  20423- 
0001,  and  (2)  Joseph  D.  Anthofer,  Union 
Pacific  Railroad  Company,  1416  Dodge 
Street,  Room  830,  Omaha,  NE  68179- 
0830.  Replies  to  the  UP  petition  are  due 
on  or  before  January  19, 1999. 

Persons  seeking  further  information 
concerning  abandonment  procedures 
may  contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1545.  (TDD  for  the 
hearing  impaired  is  available  at  (202) 
565-1695.) 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS),  if 
necessary)  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  will  be  made  available  within 
60  days  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comments  on 
the  EA  will  generally  be  within  30  days 
of  its  service. 

Board  decisions  and  notices  are 
available  on  our  website  at 
'WWW.STB.DOT.GOV." 

Decided:  December  21, 1998. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  WiUiams, 

Secretary. 

[PR  Doc.  98-34445  Filed  12-28-98;  8:45  am] 
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GENERAL  ACCOUNTING  OFFICE 

Federal  Agency  Rules  Filed  Under 
Congressional  Review  Act  Following 
General  Accounting  Office  Review  of 
Unfiled  Rules 

agency:  U.S.  General  Accounting 

Office. 

action:  Notice. 

SUMMARY:  This  notice  identifies  interim 
and  final  rules  published  by  Federal 
agencies  in  the  Federal  Register  that 
were  not  received  by  the  General 
Accounting  Office  prior  to  the  ^ 

announced  effective  dates. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Vickers  at  (202)  512-8210. 
SUPPLEMENTARY  INFORMATION:  On  March 
29, 1996.  Congress  enacted  the  Small 
Business  Regulatory  Enforcement 


Fairness  Act  (SBREFA,  Pub.  L.  104- 
121).  Section  251  of  the  Subtitle  E  of 
SBREFA,  entitled  "Congressional 
Review  of  Agency  Rulemaking," 
established  die  procedures  for  the 
review  by  Congress  of  final  and  interim 
rules  issued  by  Federal  agencies. 

Section  801(a)(1)(A)  of  title  5  of  the 
United  States  Code  provides  that  before 
a  rule  can  take  effect  the  Federal  agency 
promulgating  the  rule  must  submit  a 
report  and  odier  information  about  the 
rule  to  each  House  of  the  Congress  and 
to  the  Comptroller  General. 

The  General  Accounting  Office 
(GAO),  which  is  headed  by  the 
Comptroller  General,  has  completed  a 
review  of  final  and  interim  rules  which 
were  issued  by  Federal  agencies  and 
which  were  covered  imder  the 
Congressional  Review  Act  provisions  for 


the  time  period  of  October  1, 1996,  to 
December  31, 1997. 

While  a  "major"  rule,  as  defined  by 
the  statute,  may  not  take  effect  until  60 
days  after  receipt  by  the  Congress,  most 
other  rules  take  effect  on  the  date 
announced  by  the  agency  in  the  Federal 
Register  if  submitted  as  described 
above.  The  attached  list  contains  the 
rules  (none  of  which  were  "major") 
submitted  by  the  agencies  following  or 
during  our  review.  It  shows  when  the 
rules  were  received  by  the  GAO,  the 
effective  date  announced  in  the  rule, 
and  the  date  of  publication  and  the 
citation  to  the  rule  in  the  Federal 
Register.  The  nUes  have  an  announced 
effective  date  prior  to  the  date  of 
submission  to  the  GAO. 
Robert  P.  Murphy. 
General  Counsel,  General  Accounting  Office. 


Rules  Filed  Following  GAO  Review  of  Rules  Not  Received 

(For  the  period  10/1/96-12/31/97] 


PR  cite 


Effective 


PR  date 


GAOrec 


Rule  title 


DEPARTMENT  OF  AGRICULTURE 
AgricuHml  Reseerdt  Service 


61  PR  51210 

61  PR  65301 

62  PR  23945 
62  PR  36976 


CONDUCT   ON    BELTSVILLE    AGRICULTURAL    RESEARCH    CENTER 

PROPERTY,  BELTSVILLE,  MARYLAND. 
CONDUCT  ON  NATIONAL  ARBORETUM  PROPERTY. 


Animal  and  Plant  Health  Inspection  Service 


6/2/97 


7/3/97 


5/2/97 


7/10/97 


2/20/98 


2/20/98 


GENETICALLY      ENGINEERED      ORGANISMS      AND      PRODUCTS; 

SIMPLIFICATION    OF    REQUIREMEhfTS    AND    PROCEDURES    FOR 

GENETICALLY  ENGINEERED  ORGANISMS. 
MEDITERRANEAN   FRUIT  PLY;  ADDITIONS  TO  THE  QUARANTINED 

AREAS. 


Farm  Sarvtce  Agancy 


62  PR  68142 

61  FR  57578 
61  FR  58769 

61  PR  68542 

61  PR  68998 

62  PR  4115  . 

62  PR  5903  . 

62  PR  6099  . 

62  PR  6703  . 
62  PR  7133  . 
62  FR  12067 


12/31/97 


12/31/97 


4/22/98 


DAIRY  INDEMNITY  PAYMENT  PROGRAM. 


Federal  Crop  toiaurance  Corporation 


12/9/96 

11/19/96 

12/30/96 
1/30/97 

1/29/97 

3/12/97 

2/11/97 

3/17/97 
3/20/97 
3/14/97 


11/7/96 

11/19/96 

12/30/96 
12/31/96 

1/29/97 

2/10/97 

2/11/97 

2/13/97 
2/18/97 
3/14/97 


2/25/98 

2/20/98 

2/20/98 
2/20/98 

2J20I96 

2/20/98 

2/20/98 

2/20/98 
2/20/98 
2/20/98 


COMMON  CROP  INSURANCE  REGULATIONS;  PEAR  CROP  INSUR- 
ANCE PROVISIONS. 

COMMON  CROP  INSURANCE  REGULATIONS;  SUGAR  BEET  CROP 
INSURANCE  PROVISIONS. 

DRY  BEAN  CROP  INSURANCE  REGULATIONS. 

COMMON  CROP  INSURANCE  REGULATIONS;  FLORIDA  CITRUS  FRUIT 
CROP  INSURANCE  PROVISIONS. 

COMMON  CROP  INSURANCE  REGULATIONS.  TEXAS  CITRUS  TREE 
CROP  INSURANCE  PROVISIONS;  AND  TEXAS  CITRUS  TREE 
ENDORSEMENT. 

GENERAL  CROP  INSURANCE  REGULATIONS:  CRANBERRY 
ENDORSEMENT  AND  COMMON  CROP  INSURANCE  REGULA- 
TIONS; CRANBERRY  CROP  INSURANCE  PROVISIONS. 

COMMON  CROP  INSURANCE  REGULATIONS,  DRY  BEAN  CROP 
INSURANCE  PROVISIONS;  AND  DRY  BEAN  CROP  INSURANCE 
REGULATIONS. 

COMMON  CROP  INSURANCE  REGULATIONS;  ELS  COTTON  CROP 
INSURANCE  PROVISIONS. 

COMMON  CROP  INSURANCE  REGULATIONS;  COTTON  CROP  INSUR- 
ANCE PROVISIONS. 

GENERAL  CROP  INSURANCE  REGULATIONS:  RAISIN  ENDORSEMENT 
AND  COMMON  CROP  INSURANCE  REGULATIONS;  RAISIN  CROP 
INSURANCE  PROVISIONS. 
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Rules  Filed  Following  GAO  Review  of  Rules  Not  Received— Continued 

[For  the  period  10/1/96-12/31/971 


FRcite 


Effective 


FRdate 


GAOrec 


Rule  title 


I  2  FR  13289 
( 2  FR  14283 
( 2  FR  14775 

I  2  FR  14786 
I  2  FR  14781 

(2FR20089 
I  2  FR  23628 

(  2  FR  25107 

I  2  FR  26918 
I  2  FR  28308 

I  2  FR  28607 

( 2  FR  28609 

( 2  FR  33737 

( 2  FR  33733 


3«0/97 
4/25/97 
3/28/97 

3/28/97 
3/28/97 

6/24/97 
6/2/97 

6/9/97 

5/16/97 
6/23/97 

6/26/97 

5/27/97 

6/23/97 

7/23/97 


3/20/97 
3/26/97 
3/28/97 

3/28/97 
3/28/97 

4/25/97 
5/1/97 

5/8/97 

»16/97 
5/23/97 

5/27/97 

5/27/97 

6/23/97 

6/23/97 


2/20/98 
2/20/98 
2/20/98 

2/20/98 
2/20/98 

2/20/98 
2/20/98 

2/20/98 

2/20^98 
2/20/98 

2/20/98 

2/20/98 

2/20/98 

2/20/98 


GENERAL  CROP  INSURANCE  REGULATIONS:  FORAGE  SEEDING 
CROP  INSURANCE  REGULATIONS  AND  COMMON  CROP  INSUR- 
ANCE REGULATIONS;  FORAGE  SEEDING  CROP  INSURANCE 
PROVISIONS. 

GENERAL  CROP  INSURANCE  REGULATIONS;  FORAGE  PRODUCTION 
CROP  INSURANCE  REGULATIONS.  AND  COMMON  CROP  INSUR- 
ANCE REGULATIONS;  FORAGE  PRODUCTION  CROP  INSURANCE 
PROVISIONS. 

GENERAL  CROP  INSURANCE  REGULATIONS,  FRESH  MARKET 
TOMATO  MINIMUM  VALUE  OPTION,  AND  FRESH  MARKET 
TOMATO  (DOLLAR  PLAN)  ENDORSEMENT;  AND  COMMON  CROP 
INSURANCE  REGULATIONS.  FRESH  MARKET  TOMATO  (DOLLAR 
PLAN)  CROP  INSURANCE  PROVISIONS. 

PEPPER  CROP  INSURANCE  REGULATIONS;  AND  COMMON  CROP 
INSURANCE  REGULATIONS,  FRESH  MARKET  PEPPER  CROP 
INSURANCE  PROVISIONS. 

GENERAL  CROP  INSURANCE  REGULATIONS,  FRESH  MARKET 
SWEET  CORN  ENDORSEMENT;  AND  COMMON  CROP  INSURANCE 
REGULATIONS.  FRESH  MARKET  SWEET  CORN  CROP  INSURANCE 
PROVISIONS. 

WALNUT  CROP  INSURANCE  REGULATIONS;  AND  COMMON  CROP 
INSURANCE  REGULATIONS.  WALNUT  CROP  INSURANCE  PROVI- 
SIONS. 

FRESH  MARKET  TOMATO  (GUARANTEED  PRODUCTION  PLAN)  CROP 
INSURANCE  REGULATIONS;  COMMON  CROP  INSURANCE  REGULA- 
TIONS. GUARANTEED  PRODUCTION  PLAN  OF  FRESH  MARKET 
TOMATO  CROP  INSURANCE  PROVISIONS. 

GENERAL  CROP  INSURANCE  REGULATIONS  AND  ALMOND 
ENDORSEMENT;  AND  COMMON  CROP  INSURANCE  REGULA- 
TIONS. ALMOND  CROP  INSURANCE  PROVISIONS. 

IMPLEMENTATION  OF  THE  BOLL  WEEVIL  ERADICATK)N  LOAN 
PROGRAM. 

GENERAL  CROP  INSURANCE  REGULATIONS.  RICE  ENDORSEMENT; 
AND  COMMON  CROP  INSURANCE  REGULATIONS.  RICE  CROP 
INSURANCE  PROVISIONS. 

GENERAL  ADMINISTRATIVE  REGULATIONS;  COLLECTION  AND  STOR- 
AGE OF  SOCIAL  SECURITY  ACCOUNT  NUMBERS  AND  EMPLOYER 
IDENTIFICATION  NUMBERS. 

GENERAL  CROP  INSURANCE  REGULATIONS.  ONION  ENDORSEMENT; 
AND  COMMON  CROP  INSURANCE  REGULATIONS.  ONION  CROP 
INSURANCE  PROVISIONS. 

GENERAL  CROP  INSURANCE  REGULATIONS;  GRAPE  ENDORSEMENT 
AND  COMMON  CROP  INSURANCE  REGULATIONS;  GRAPE  CROP 
INSURANCE  PROVISK)NS. 

GENERAL  CROP  INSURANCE  REGULATK)NS;  FRESH  PLUM 
ENDORSEMENT,  AND  COMMON  CROP  INSURANCE  REGULA- 
TIONS; PLUM  CROP  INSURANCE  PROVISIONS. 


Food  Safety  A  Inapaetion  Sarviea 


( 1  FR  58780 

( 1  FR  65459 
(1  FR  66198 

( 2  FR  27940 


1/21/97 

12/31/96 
12/17/97 

7/21/97 


11/19/96 

12/13/96 
12/17/96 

5/22/97 


2/20/98 

2/20/98 
2/20/98 

2/20/98 


USE  OF  CORN  SYRUP.  CORN  SYRUP  SOLIDS.  AND  GLUCOSE  SYRUP 

AS  FLAVORING  AGENTS  IN  MEAT  PRODUCTS. 
FEE  INCREASE  FOR  INSPECTION  SERVICES. 
USE  OF  THE  TERM  "FRESH"  ON  THE  LABELING  OF  RAW  POULTRY 

PRODUCTS. 
USE  OF  LIQUID  NITROGEN  FOR  CONTACT  FREEZING  OF  MEAT  AND 

MEAT  PRODUCTS. 


Rural  Electrification  Admlnlatratlon 


I  2  FR  7135 


3/20/97 


2/18/97 


2/20/98 


TELECOMMUNICATIONS      PROGRAM;      POSTLOAN      ENGINEERING 
SERVICES  CONTRACT. 


Secretary  of  Agriculture 


(2FR10411 
{ 2  FR  40924 


4/7/97 
9/2/97 


3/7/97 
7/31/97 


2/20/98 
2/20/98 


EXPORT  SALES  REPORTING  FOR  SUNFLOWERSEED  OIL. 
DEPARTMENT    OF    AGRICULTURE    CIVIL    MONETARY    PENALTIES 
ADJUSTMENT. 
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Effective 


FRdate 


GAOrec 


Rule  title 


DEPARTMENT  OF  COMMERCE 
National  Oceanic  and  Atmospheric  Administration 


61  FR  59029  

1/1/97 

11/20«6 

12/1/97 

FISHERIES   OF   THE   EXCLUSIVE   ECONOMIC  ZONE   OFF   ALASKA; 

ALLOCATIONS    OF    PACIFIC    COD    IN    THE    BERING    SEA    AND 

ALEUTIAN  ISLANDS  AREA. 

61  FR  63759  

7/1/97 

12/2/96 

12/1/97 

FISHERIES   OF  THE   EXCLUSIVE   ECONOI^IC  ZONE   OFF   ALASK/^ 

GROUNDFISH  OF  THE  BERING  SEA  AND  ALEUTIAN  ISLANDS  AREA; 

ELECTRONIC  REPORTING. 

61  FR  67962  

12/20/96 

12/26/96 

12/1/97 

FISHERIES  OF  THE  EXCLUSIVE  ECONOMIC  ZONE  OFF  ALASKA;  INDI- 

VIDUAL FISHING  QUOTA  PROGRAM;  SWEEP-UP  ADJUSTMENTS. 

62  FR  330  

2/2/97 

1/3«7 

3/11/98 

CAPITAL  CONSTRUCTION  FUND;  INTERIM  FISHING  VESSEL  CAPITAL 

CONSTRUCTION  FUND  PROCEDURES. 

62  FR  16108  

4/1/97 

4/4/97 

3/18/98 

NORTH  ATLANTIC  RIGHT  WHALE  PROTECTION;  EMERGENCY  REGU- 

LATIONS. 

62  FR  16648  

4/2/97 

4/7/97 

11/26«7 

ATLANTIC  SHARK  FISHERIES;  QUOTAS,  BAG  LIMITS,  PROHIBITIONS. 

AND  REQUIREI^NTS. 

62  FR  26749  

5/12/97 

5/15/97 

12/1/97 

FISHERIES  OF  THE   EXCLUSIVE   ECONOMIC  ZONE   OFF   ALASKA; 

CORRECTION. 

62  FR  27518  

5/15/97 

5/20/97 

12/12/97 

ATLANTIC  TUNA  FISHERIES;  REGULATORY  ADJUSTMENTS. 

62  FR  38485  

7/14/97 

7/18/97 

12/12/97 

ATLANTIC  TUNA  FISHERIES;  REGULATORY  ADJUSTMENTS. 

62  FR  38939  

7/15/97 

7/21/97 

12/12/97 

ATLANTIC    TUNA    RSHERIES;    ATLANTIC    BLUEFIN    TUNA    EFFORT 

CONTROLS. 

62  FR  42416  

8/3/97 

8/7/97 

5/11/98 

ATLANTIC  TUNA  FISHERIES;  FISHERY  CLOSURE. 

62  FR  44422  

8/20/97 

8/21/97 

6/9/98 

ATLANTIC     HIGHLY     MIGRATORY     SPECIES     FISHERIES;     IMPORT 

RESTRICTIONS. 

62  FR  47765  

9/14/97 

9/11/97 

5/1/98 

RSHERIES  OF  THE  CARIBBEAN,  GULF  OF  MEXICO.  AND  SOUTH 

ATLANTIC;    REEF    FISH    FISHERY    OF    THE    GULF    OF    MEXICO; 

VERMILION  SNAPPER  SIZE  LIMIT. 

62  FR  49451  

10/22/97 

9/22/97 

5/7/98 

ATLANTIC  COAST  WEAKFISH  FISHERY*  CH/VNGE  IN  REGULATIONS 

FOR  THE  EXCLUSIVE  ECONOMIC  ZONE. 

62  FR  51805  

10/30/97 

10/3/97 

6/16/98 

TAKING  OF  IWIARINE  MAMMALS  INCIDENTAL  TO  COMMERCIAL  FISH- 

ING  OPERATIONS;  PACIFIC  OFFSHORE  CETACEAN  TAKE  REDUC- 

TK)N  PLAN  REGULATIONS. 

62  FR  52666  

10/5/97 

10/9/97 

6/9/98 

ATLAI^TIC  TUNA   FISHERIES'  ATLANTIC   BLUEFIN  TUNA  GENERAL 

CATEGORY. 

62  FR  54381  

10/17/97 

10/20/97 

6/17/98 

TEMPORARY    RULE    PROHIBrTING    /U^HORING    BY    VESSELS    SO 

METERS  OR  GREATER  IN  LENGTH  ON  TORTUGAS  BANK  WITHIN 

THE  FLORIDA  KEYS  NATIONAL  MARINE  SANCTUARY. 

62  FR  55357  

10/21/97 

10/24/97 

6/9/98 

ATLANTIC  SWORDFISH  RSHERY;  ANNUAL  QUOTAS. 
FISHERIES  OF  THE  CARIBBEAN.  GULF  OF  MEXICO,  AND  SOUTH 
ATLANTIC;    REEF    FISH    RSHERY    OF    THE    GULF    OF    MEXICO; 

62  FR  61700  

11/27/97 

1 1/19/97 

5/1/98 

CLOSURE  OF  THE  RECREATIONAL  RED  SNAPPER  COMPONENT. 

62  FR  82693  

11/25/97 

11/25/97 

6/17/98 

K/IONTEREY  BAY  NATIONAL  MARINE  SANCTUARY 

62  FR  63467  

11/27/97 

12/1/97 

6/16/98 

ENDANGERED  FISH  OR  WILDLIFE-  SPECIAL  PROHIBITIONS*  NORTH 

ATLANTIC  RIGHT  WHALE  PROTECTION. 

DEPARTMENT  OF  DEFENSE 
Sacratary  of  Defense 


61  FR  60562 

62  FR  2565  .. 

61  FR  58926 


11/29/96 
1/17/97 


11/29/96 
1/17/97 


2/26/98 
9/3/97 


SCHOOL  BOARDS  FOR  DEPARTMENT  OF  DEFENSE  DOMESTIC 
DEPENDENT  ELEMENTARY  AND  SECONDARY  SCHOOLS. 

PROVISION  OF  EARLY  INTERVENTION  AND  SPECIAL  EDUCATION 
SERVICES  TO  ELIGIBLE  DOD  DEPENDENTS  IN  OVERSEAS  AREAS. 


DEPARTMENT  OF  EDUCATKM 
Department  of  Education 


12/19/96 


11/19/96 


2/23/98 


STUDENT  ASSISTANCE  GENERAL  PROVISIONS,  FEDERAL  PERKINS 
LOAN.  FEDERAL  WORK-STUDY.  FEDERAL  SUPPLEMENTAL 
EDUCATIONAL  OPPORTUNITY  GRANT.  FEDERAL  FAMILY 
EDUCATION  LOAN,  WILLIAM  D.  FORD  FEDERAL  DIRECT  LOAN. 
AND  FEDERAL  PELL  GRANT  PROGRAMS. 


62  FR  53754 


DEPARTMENT  OF  ENERGY 
Department  of  Energy 


11/17/97 


10/16/97 


5/7/98 


ACQUISITION  REGULATION:  ACQUISITION  STREAMLINING. 
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Rule  title                                                               | 

- 

Federal  Energy  Regulatory  Commission 

& 

FR  61228  

10/1/97 

11/17/97 

5/21/98 

UPDATE  OF  THE  FEDERAL  ENERGY  REGULATORY  COMMISSION'S 
FEES   SCHEDULE   FOR   ANNUAL   CHARGES   FOR   THE   USE   OF 
GOVERNMENT  LANDS. 

DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 

f 

FR  52287  

10/7/96 

11/5/96 

5/21/97 

5/30/97 
5/30/97 

10/7/96 

11/5/96 

12/30/96 
5«1/97 

5/30/97 
5/30/97 

3/2«8 

3^2/98 

3/2/98 
3/2/98 

3/2/98 
3/2/98 

REMOVAL  OF  EXEMPTION  FOR  CERTAIN  PSEUDOEPHEDRINE  PROD- 
UCTS MARKETED  UNDER  THE  FOOD.  DRUG.  AND  COSMETIC  ACT 
(FD&C  ACT). 

SCHEDULES  OF  CONTROLLED  SUBSTANCES:  PLACEMENT  OF 
REMIFENTANIL  INTO  SCHEDULE  II. 

REGISTRATION  AND  REREGISTRATION  APPLICATION  FEES. 

TEMPORARY  EXEMPTION  FROM  CHEMICAL  REGISTRATION  FOR 
DISTRIBUTORS  OF  COMBINATION  EPHEDRINE  PRODUCTS; 
EXTENSION  OF  APPLICATION  DEADLINE. 

SCHEDULES  OF  CONTROLLED  SUBSTANCES:  EXEMPT  ANABOLIC 
STEROID  PRODUCTS. 

SCHEDULES  OF  CONTROLLED  SUBSTANCES:  EXCLUDED  VETERI- 
NARY ANABOLIC  STEROID  IMPLANT  PRODUCTS. 

e 

FR  56893  

J 

FR  68624  

e 

FR  27693  

FR  29288  

FR  29289  

Exec.  Office  for  Immigration  Review 

c 

FR  50999  

9/30/97 

9/30/97 

6/16/98 

ADJUSTMENT  OF  STATUS  TO  THAT  OF  PERSON  ADMITTED  FOR 
PERMANENT  RESIDENCE. 

Immigration  and  Naturalization  Service 

c 

FR  59824  

11/25/96 
3/3/97 

11/25«6 
12/31/96 

3/5/98 
12J2/97 

PERIODS  OF  LAWFUL  TEMPORARY  RESIDENT  STATUS  AND  LAWFUL 

PERMANENT  RESIDENT  STATUS  TO  ESTABLISH  SEVEN  YEARS  OF 

LAWFUL  DOMICILE. 
ADMINISTRATIVE      DEPORTATION      PROCEDURES      FOR      ALIENS 

CONVICIbD  OF  AGGRAVATED  FELONIES  WHO  ARE  NOT  LAWFUL 

PERMANENT  RESIDENTS. 

fl 

FR  69019  

DEPARTMENT  OF  LABOR 
Occupational  Safety  and  Health  Administration 

6 

FR  59831  

11/25/96 

11/25«6 

3/6/98 

SAFETY  STANDARDS  FOR  SCAFFOLDS  USED  IN  THE  CONSTRUC- 
TION INDUSTRY. 

% 

DEPARTMENT  OF  STATE 
Consular  Affaire 

6 

FR  53058  

10/10/96 

9/30/97 

10/1/97 

12/19/97 
9/30/96 

10/10/96 

9/30/97 

11/25/97 

12/29/97 
12/29/97 

4/28/98 

4/20/98 

6/4/98 

4/20/98 
4/20/98 

BUREAU  OF  CONSULAR  AFFAIRS;  VISAS  DOCUMENTATION  OF  NON- 
IMMIGRANTS UNDER  THE  IMMIGRATION  AND  NATIONALITY  ACT, 
AS  AMENDED;  APPLICATION  FOR  NONIMMIGRANT  VISA-OLYMPIC 
PROCEDURES. 

BUREAU  OF  CONSULAR  AFFAIRS;  VISAS:  PASSPORTS  AND  VISAS 
NOT  REQUIRED  FOR  CERTAIN  NONIMMIGRANTS. 

PASSPORT  PROCEDURES— AMENDMENT  TO  RESTRICTION  OF 
PASSPORTS  REGULATION. 

VISAS:  PUBLIC  CHARGE. 

VISAS:  GROUNDS  OF  INELIGIBILITY. 

6 

FR  51030  

6 

FR  62694  

6 

FR  67563  

62 

!  FR  67564  

PolHical-Mllltary  Affairs 

6 

FR  68633  

12AXV96 
6«0«7 

12/30/96 
7/11/97 

6/4/98 
6/4/98 

AMENDMENT  TO  THE  INTERNATIONAL  TRAFFIC  IN  ARMS  REGULA- 
TIONS. 
AMENDMENT  TO  THE  LIST  OF  PROSCRIBED  DESTINATIONS. 

6 

FR  37133  

DEPARTMENT  OF  THE  INTERIOR 
Bureeu  of  Indian  Affairs 

6 

FR  59331  

11/22/96 

11/22/96 

2/26/98 

INDIAN  FISHING-HOOPA  VALLEY  INDIAN  RESERVATION.                                       | 

Bureau  of  Land  Management                                                                                              | 

6 

FR  53860  

11/15/96 

10/16/96 

1/9/98 

FEDERAL  TIMBER  CONTRACT  PAYMENT  MODIFICATION.                                      1 

\ 
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FRcrte 


Effective 


FRdate 


GAOrec 


Rule  title 


Indian  Arts  and  Crafts  Board 


61  FR  54551 

62  FR  27948 
62  FR  23136 
62  FR  52509 

62  FR  19936 
62  FR  24844 

62  FR  30773 

62  FR  63036 

61  FR  54084 

61  FR  59827 

61  FR  65319 
61  FR  68149 

61  FR  56118 


11/20/96 


10/21/96 


1/13/98 


PROTECTION  FOR  PRODUCTS  OF  INDIAN  ART  AND  CRAFTSMAN- 
SHIP. 


Minerals  Management  Service 


8/20/97 


5/22J97 


12/24/97    SURETY  BONDS  FOR  OUTER  CONTINENTAL  SHELF  LEASES. 


Office  of  Surface  Mining  Reclamation  &  Enforcement 


4/29/97 


4/29/97 


2/24/98    TEXAS  REGULATORY  PROGRAM. 


Office  of  ttte  Secretary 


11/7/97 


10/8/97 


7/6/98 


TRANSPORTATION  AND  UTILITY  SYSTEMS  IN  AND  ACROSS.  AND 
ACCESS  INTO,  CONSERVATION  SYSTEM  UNITS  IN  ALASKA. 


United  States  Fish  and  Wlidlitto  Service 

62  FR  19936  

5/27/97 
7/1/97 

6/5«7 

11/24/97 

4/24/97 
5/7/97 

6/5/97 

11/26«7 

M22m 
V22m 

1/22/98 

5/19/98 

DISPOSITION  OF  SURPLUS  RANGE  /UMIMALS. 

62  FR  24844  

1997    MIGRATORY    BIRD    HUNTING    AND    CONSERVATION    STAMP 

62  FR  30773  

(FEDERAL  DUCK  STAMP)  CONTEST. 
ENDANGERED      AND      THREATENED      WILDLIFE      AND      PLANTS; 

62  FR  63036  

DESIGNATED  PORTS  FOR  LISTED  PLANTS. 
ENDANGERED  AND  THREATENED  WILDLIFE  AND  PLANTS;   EMER- 

GENCY RULE  TO  ESTABLISH  AN  ADDITIONAL  MANATEE  SANC- 
TUARY IN  KINGS  BAY,  CRYSTAL  RIVER.  FL. 

DEPARTMENT  OF  THE  TREASURY 
Bureau  of  Alcohol,  Tobacco  and  Firearms 


10/17/96 


10/17/96 


2/23/98 


MANUFACTURE  OF  CIGARETTE  PAPERS  AND  TUBES  AND  RECODIFI- 
CATION OF  REGULATIONS  COVERING  MANUFACTURE  OF 
TOBACCO  PRODUCTS  AND  CIGARETTE  PAPERS  AND  TUBES 
(88D001). 


Community  Development  Financial  Institutions  Fund 


11/25/96 


11/25/96 


2/25/98    BANK  ENTERPRISE  AWARD  PROGRAM. 


Internal  Revenue  Service 


12/12/96 
12/27/96 


12/12/96 
12/27/96 


11/20/97 
11/20/97 


METHODS  OF  SIGNING. 

TREATMENT  OF  SHAREHOLDERS  OF  CERTAIN  PASSIVE  FOREIGN 
INVESTMENT  COMPANIES. 


Office  of  Thrift  Supervision 


10/31/96 


10/31/96 


1 1/25«7    CIVIL  MONETARY  PENALTY  INFLATION  ADJUSTMENT. 


U.S.  Customs  Service 


62  FR  6721  

3/17/97 

11/10«7 

5/1/98 

2/13/97 
7/11/97 
11/7/97 

2«0«8 
2/20/98 
2/20/98 

ESTABLISHMENT  OF  PORT  OF  ENTRY  AT  SPIRIT  OF  ST.   LOUIS 

AIRPORT. 
CUSTOMS    SERVICE    FIELD    ORGANIZATION;    ESTABLISHMENT   OF 

SANFORD  PORT  OF  ENTRY. 
CUSTOMS    SERVICE    RELD    ORGANIZATION;    ESTABLISHMENT   OF 

SANFORD  PORT  OF  ENTRY. 

62  FR  37131  

62  FR  60164  

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

61  FR  51360  

12/5/96 

10/9/96 

1/30«7 

12/5/96 

10/10/96 

10/2/96 

10/16«6 

10/16/96 
10/28/96 
10/28/96 

12/18/97 

^2J^8/97 
^2J^8J97 

12/18«7 

^2l^e/97 

AMENDMENT  OF  CLASS  D  AIRSPACE;  JACKSONVII 1  F.  CRAIG  MUNIC- 
IPAL AIRPORT.  FL. 

PROHIBITION  AGAINST  CERTAIN  FLIGHTS  WITHIN  THE  TERRITORY 
AND  AIRSPACE  OF  IRAQ. 

ESTABLISHMENT  OF  CLASS  E  AIRSPACE;  NUIQSUT.  AK. 

ESTABLISHMENT  OF  CLASS  E  AIRSPACE;  DEXTER.  ME. 

ESTABLISHMENT  OF  CLASS  E  AIRSPACE;  OXFORD.  ME. 

61  FR  54020  

61  FR  53847  

61  FR  55563  

61  FR  55563  „ 
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FRclte 


Effective 


FRdate 


GAOrec 


Rule  title 


6 


6 


FR  57313 


FR  57323 


61  FR  58782 
61  FR  58985 

6 


6 


FR  58987 
FR  59326 


61  FR  59329 
61  ,FR  66201 


e^lFR  309  .. 
6i  FR  4137 


FR5154 

FR6710 
62  FR  6861 

62jFR  7924 

6iiFR  7930 


6!! 


6i! 


6!! 


61! 


6!! 


6il 


&! 
fi! 

6!! 

61! 

61! 
«! 


61! 
6!! 


6! 


fi! 


61! 


FR7934  .. 
FR  7932  .. 
FR7926  .. 

FR  7928  .. 

FR  8617  .. 

FR9067  .. 

FR  9075  .. 

FR  9359  .. 

FR  14294 
FR  16064 

FR  17052 

FR  26737 

FR  27943 
FR  27941 
FR  28996 

FR  35959 

FR  37127 
FR  37128 


12/11/96 


12/11/96 


7/14/97 

8/1 5«7 
8/4/97 


11/6/96 


11/6/96 


7/3/97 

7/11/97 
7/11/97 


12/18/97 


12/18/97 


1/30/97 
12/18«6 

11/19/96 
11/20«6 

12/18«7 
12^8^7 

11/25/96 

11/20/96 

12/18/97 

1/17/97 

11/22/96 

12/18/97 

1/30/97 
12«7/96 

11/22/96 
12/17/96 

12/18/97 
12/18«7 

2127197 
3«1/97 

1/3«7 
1/29/97 

12/18/97 
12/18«7 

\ 

2127m 

2/4/97 

12/18«7 

3/27/97 
3/21/97 

2/13/97 
2/14/97 

12/18«7 
12/18/97 

3/28/97 

2/21/97 

12/18«7 

3/26/97 

2/21/97 

12/18/97 

3/10/97 

2/21/97 

12/18/97 

3/24/97 

2/21/97 

12/18/97 

3/27/97 

2/21/97 

12/18/97 

3/28/97 

2/21/97 

12/18/97 

3/18/97 

2/26/97 

12/18«7 

3/14/97 

2/27/97 

12/18«7 

4/4/97 

2/28/97 

12/18/97 

3/18/97 

3/3/97 

12/18«7 

2122197 
4/24/97 

3/26/97 
4/4/97 

12/18/97 
12/18«7 

7/17/97 

4/9/97 

12/18«7 

7/7/97 

5/15/97 

12/18«7 

6/6/97 

5/22/97 

12/18«7 

&l2mi7 

5/22«7 

12/18/97 

6/23/97 

5/29/97 

12/18/97 

12/18/97 

12/18/97 
12/18/17 


AIRWORTHINESS  DIRECTIVES:  BOEING  MODEL  737-100  AND  -200. 

SERIES  AIRPLANES.  AND  MODEL  747-100,  -200.  -300.  AND  -SP 

SERIES  AIRPLANES 
AIRWORTHINESS  DIRECTIVES;  BELL  HELICOPTER  TEXTRON,  A  DIVI- 
SION OF  TEXTRON  CANADA,  LTD.  MODEL  206L-1  HELICOPTERS. 
AMENDMENT  TO  CLASS  D  AIRSPACE.  KNOB  NOSTER,  MO. 
AIRWORTHINESS  DIRECTIVES;  AIR  TRACTOR,  INC.  AT-300,  AT-400. 

AND  AT-500  SERIES  AIRPLANES. 
AIRWORTHINESS  DIRECTIVES;  FOKKER  MODEL  F28  MARK  0070  AND 

0100  SERIES  AIRPLANES. 
AIRWORTHINESS    DIRECTIVES;    HOAC    AUSTRIA    MODEL    DV-20 

KATANA  AIRPLANES. 
REALIGNMENT  OF  JET  ROUTE  J-522. 
AIRWORTHINESS     DIRECTIVES;     BOEING     MODEL     747     SERIES 

AIRPLANES. 
AMENDMENT  TO  CLASS  E  AIRSPACE.  STAUNTON.  VA. 
AIRWORTHINESS      DIRECTIVES;      GLASFLUGEL      MODELS      H301 

"LIBELLE".   H301B  "LIBELLE",   STANDARD   "LIBELLE".   STANDARD 

LIBELLE  201 B,  CLUB  LIBELLE  205,  AND  KESTREL  SAILPLANES. 
STANDARD  INSTRUMENT  APPROACH  PROCEDURES;  MISCELLANE- 
OUS AMENDMENTS. 
AMENDMENT  TO  CLASS  E  AIRSPACE;  HUDSON,  NY. 
AIRWORTHINESS     DIRECTIVES;     BOEING     MODEL     737     SERIES 

AIRPLANES. 
AIRWORTHINESS  DIRECTIVES;  FOKKER  MODEL  F27  MARK  050.  100. 

200,  300.  400.  600.  AND  700  SERIES  AIRPLANES. 
AIRWORTHINESS     DIRECTIVES;     McDONNELL     DOUGLAS     MODEL 

DC-9-80   SERIES   AIRPLANES,   MODEL   MD-88   AIRPLANES,   AND 

MODEL  MD-90  AIRPLANES. 
AIRWORTHINESS  DIRECTIVES;  AEROSPATIALE  MODEL  ATR42-200. 

-300  AND  -320  SERIES  AIRPLANES. 
AIRWORTHINESS  DIRECTIVES;  ALLIEDSIGNAL  INC.  GTCP85  SERIES 

AUXILIARY  POWER  UNITS. 
AIRWORTHINESS  DIRECTIVES;  AIRBUS  MODEL  A300-600  AND  A310 

SERIES      AIRPLANES      EQUIPPED      WITH       PRE-MODIFICATION 

5844D4829  RUDDERS. 
AIRWORTHINESS   DIRECTIVES:   DORNIER   MODEL  328-100  SERIES 

AIRPLANES. 
AIRWORTHINESS     DIRECTIVES:     ALLIEDSIGNAL     AVIONICS.     INC. 

MODEL  GNS-XLS  AND  GNS-XL  FLIGHT  MANAGEMENT  SYSTEMS. 
AIRWORTHINESS    DIRECTIVES;    PRATT   &   WHITNEY   CANADA    PT6 

SERIES  TURBOPROP  ENGINES. 
AIRWORTHINESS    DIRECTIVES:    LOCKHEED    MODEL    382    SERIES 

AIRPLANES 
AIRWORTHINESS     DIRECTIVES;     BOEING     MODEL     727     SERIES 

AIRPLANES. 
REVISION  OF  CLASS  E  AIRSPACE;  ARDMORE,  OK. 
AIRWORTHINESS    DIRECTIVES;    McCAULEY    PROPELLER    SYSTEMS 

1A103/TCM  SERIES  PROPELLERS. 
REMOVAL  OF  CLASS  D  AIRSPACE.  MARSHALL  ARMY  AIRFIELD.  FT. 

RILEY  KS 
AIRWORTHINESS    DIRECTIVES;    RAYTHEON    AIRCRAFT    COMPANY 

MODEL     1900D     AIRPLANES     (FORMERLY     BEECH     AIRCRAFT 

CORPORATION). 
AIRWORTHINESS  DIRECTIVES;  BOMBARDIER  MODEL  CL-415  SERIES 

AIRPLANES 
AIRWORTHINESS     DIRECTIVES;     McDONNELL     DOUGLAS     f^DEL 

MD-90-30  AIRPLANES. 
AIRWORTHINESS  DIRECTIVES;  PURITAN  BENNETT  AERO  SYSTEMS 

COMPANY  SERIES  174290  CONSTANT  FLOW  AIRLINE  PORTABLE 

OXYGEN  MASKS.  PART  NUMBERS  174290-14,  174290-24,  174290- 

34,  174290-44,  AND  174290-54. 
AIRWORTHINESS    DIRECTIVES;    DIAMOND   AIRCRAFT    INDUSTRIES, 

INC.    MODEL    DA    20-A1    AIRPLANES,    SERIAL    NUMBERS    10002 

THROUGH  10287. 
AIRWORTHINESS        DIRECTIVES;        GULFSTREAM        AEROSPACE 

CORPORATION  MODEL  G-159  (G-l)  AIRPLANES. 
AIRWORTHINESS    DIRECTIVES;    RAYTHEON    AIRCRAFT    COMPANY 

(FORMERLY    BEECH     AIRCRAFT    CORPORATION)    MODEL     1900 

SERIES  AIRPLANES. 
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FRcite 

Effective 

PR  date 

GAOrec 

Rule  title 

62  PR  38213  

9/11/97 
9/11/97 

7/17/97 
7/17/97 

^2J^B/97 
12/18/97 

REVISION  OP  CLASS  E  AIRSPACE;  PERRY,  OK. 

62  PR  38211  

REVISION  OF  CLASS  E  AIRSPACE;  JASPER,  TX. 

62  PR  38208  

9/11/97 

9/11/97 

6/4/97 

7/17/97 
7/17/97 
7/1 8«7 

12/18«7 
12/18«7 
12/18/97 

ESTABLISHMENT  OF  CLASS  E  AIRSPACE;  MANILA,  AR. 

62  PR  38212  

REVISION  OF  CLASS  E  AIRSPACE;  SOCORRO,  NM. 

62  PR  38447  

AIRWORTHINESS  DIRECTIVES;  McDONNELL  DOUGLAS  HELICOPTER 

SYSTEMS  MODEL  369D,  E,  F,  FF,  500N.  AH-6,  AND  MH-6  HELI- 

COPTERS. 

62  PR  41254  

9/5«7 

8/1/97 

2/19/98 

AIRWORTHINESS     DIRECTIVES;     BOEING     MODEL     767     SERIES 

AIRPLANES. 

62  PR  41260  

8/18/97 

8/1/97 

2/19/98 

AIRWORTHINESS  DIRECTIVES;  ROBINSON  HELICOPTER  COMPANY 

MODEL  R44  HELICOPTERS. 

62  PR  41255  

9/5/97 

8/1/97 

2/19/96 

AIRWORTHINESS        DIRECTIVES;        GULPSTREAM        AEROSPACE 

CORPORATION  MODEL  G-159  (G-l)  AIRPLANES. 

62  PR  41259  

9/5/97 

8/1/97 

2/19/98 

AIRWORTHINESS   DIRECTIVES;    SAAB   MODEL   SAAB   SP340A   AND 

SAAB  3406  SERIES  AIRPLANES. 

62  PR  42045  

8/1 5«7 

8/5«7 

3/5/96 

AIRWORTHINESS    DIRECTIVES;    AEROfWiOT-INDUSTRIA    MECANICO 

METALURGICA  Ltda.  MODEL  AMT-200  POWERED  SAILPLANES. 

62  PR  42901  

9/11/97 

8/11/97 

2/23/98 

AMENDMENT  TO  CLASS  E  AIRSPACE;  SALYER  FARMS,  CA. 

62  PR  43925  

9/22/97 

8/18«7 

3/5/98 

AIRWORTHINESS   DIRECTIVES;   BRITISH  AEROSPACE  BAE  MODEL 

ATP  AIRPLANES. 

62  PR  43926  

9««7 

8/18/97 

3/5/98 

AIRWORTHINESS  DIRECTIVES;  AYRES  CORPORATION  S2R  SERIES 

AIRPLANES. 

62  PR  44404  

9/24/97 

8/21/97 

3/5/98 

AIRWORTHINESS    DIRECTIVES;    RAYTHEON    AIRCR/VPT    COMP/^NY 

MODEL     1900D    AIRPLANES     (FORMERLY     KI40WN    AS    BEECH 

AIRCRAFT  CORPORATION  MODEL  1900D  AIRPLANES). 

62  PR  49140  

9/19/97 

9/19/97 

2/23/98 

ST/^NDARD  INSTRUMENT  APPROACH  PROCEDURES-  MISCELUkNE- 

OUS  AMENDMENTS. 

62  PR  49142  

10/9/97 

9/19/97 

2/23/98 

STANDARD  INSTRUMENT  APPROACH  PROCEDURES;  MISCELLANE- 

OUS AMENDMENTS. 

62  PR  49132  

10/6/97 

9/19/97 

2/26/98 

AIRWORTHINESS  DIRECTIVES-  SIKORSKY  AIRCRAFT  CORPORATION 

MODEL  S-61A.  D.  E.  L.  N,  NM,  R.  AND  V  HELICOPTERS. 

62  PR  49141  

10/9/97 

9/19/97 

2/23/98 

STANDARD  INSTRUMENT  APPROACH  PROCEDURES-  MISCELUVNP. 

OUS  AMENDMENTS. 

62  PR  49137  

10/24/97 

9/19/97 

2/26/98 

AIRWORTHINESS   DiRECTIVES-    PRATT   &   WHITNEY   JT8D   SERIES 

TURBOPAN  ENGINES. 

RPPRK>I>9S     

10/22/97 

10/7/97 

3/9/98 

AIRWORTHINESS      DIRECTIVES-      MT-PROPELLER      ENTWICKLUNG 

GmbH  MODEL  MTV-3-B-C  PROPELLERS. 

62  PR  52942  

10/27/97 

1  (VI 0/97 

3/9/98 

/URWORTHINESS  DIRECTIVES-  TELEDYNE  CONTINEI»JT/M.  MOTORS 

E-165,  E-185.  E-225.  O-470  AND  IO-470  SERIES  RECIPROCATING 

ENGINES. 

62  PR  55154  

11/24/97 

10/23/97 

3/9/98 

AIRWORTHINESS  DIRECTIVES;  EXTRA  FLUGZEUGBAU,  GmbH. 
MODEL  EA^300/200  AIRPLANES. 

62  PR  55730  

12/2/97 

10/28/97 

2/26/96 

AIRWORTHINESS  DIRECTIVES;  McDONNELL  DOUGLAS  MODEL  DC-9 
SERIES  AIRPLANES  AND  C-9  (MILITARY)  SERIES  AIRPLANES. 

62  PR  55726  

12/2/97 

1C/28/97 

3/9/96 

AIRWORTHINESS  DiRECTIVES;  AIRBUS  MODEL  A300,  A310,  AND 
A300-600  SERIES  AIRPLANES. 

62  PR  58644  

4/23/98 

10/30/97 

2/23/96 

AMENDMEt^  TO  CLASS  E  AIRSPACE-  KEOKUK  lA 

62  PR  59277  

12/1/97 

11/3/97 

2/26/98 

AIRWORTHINESS  DIRECTIVES;  FAIRCHILD  AIRCRAFT,  INC.  SA226 
AND  SA227  SERIES  AIRPLANES. 

62  PR  60773  

11/18/97 

11/13/97 

2/26/98 

AIRWORTHINESS  DIRECTIVES;  DASSAULT  MODEL  MYSTERE- 
PALCON  50  SERIES  AIRPLANES. 

62  PR  61908  

12/29/97 

11/20/97 

S/7/98 

AIRWORTHINESS  DIRECTIVES;  RAYTHEON  AIRCRAFT  COMPANY  90, 
100,  200.  AND  300  SERIES  AIRPLANES  (FORMERLY  KNOWN  AS 

BEECH  AIRCRAFT  CORPORATION  90.  100,  200.  AND  300  SERIES 

AIRPLANES). 

62  PR  64513 

\/2J96 

12/8/97 

3/9/98 

AIRWORTHINESS  DIRECTIVES;  GENERAL  ELECTRIC  COMPANY 
CJ610  SERIES  TURBOJET  AND  CP700  SERIES  TURBOPAN 
ENGINES. 

62  PR  65016  

1/1/98 

12/10/97 

3/9^ 

IFR  ALTITUDES;  MISCELLAhJEOUS  AMENDMENTS. 
IFR  ALTITUDES;  MISCELLANEOUS  AMENDMENTS. 
AIRWORTHINESS  DIRECTIVES;  EUROCOPTER  DEUTSCHLAND  GmbH 
(ECD)     (EUROCOPTER     DEUTSCHLAND)     MODEL     MBB-BK     117 

62  PR  65361  

11/6/97 

12/12/97 

3/9/98 

62  PR  65750  

12/31/97 

- 12/16/97 

5/7/98 

A-1,  A-3,  A^,  B-1.  B-2.  AND  C-1  HEUCOPTERS. 

National  Highway  Traffic  Safety  Adminiairation 


62  PR  10710 
62  FR  34397 


5/1/97 
6/26/97 


3/10/97 
6/26/97 


12/18/97 


12/18/97 


FEDERAL  MOTOR  VEHICLE  SAFETY  STANDARDS;  LAMPS.  REFLEC- 
TIVE DEVICES  AND  ASSOCIATED  EQUIPMENT. 

UNIFORM  PROCEDURES  FOR  THE  STATE  HIGHWAY  SAFETY 
PROGRAMS. 
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FRclte 

1     Effective 

FRdate 

GAOrec 

Rule  title 

Office  of  the  Secretary 

( 

1  FR  67749  

1/29/98 

12/30/97 

4/30/98 

AMENDMENT  OF  DEPARTMENT  OF  TRANSPORTATION  ACQUISITION 
REGULATIONS. 

Research  and  Special  Programs  Administration 

( 

FR  51236  

10/1/96 
1/1/97 

10/1/96 
11/27/96 

12/1 8«7 
12/18/97 

REVISION  OF  MISCELLANEOUS  HAZARDOUS  MATERIALS  REGULA- 
TIONS: REGULATORY  REVIEW;  RESPONSES  TO  PETITIONS  FOR 
RECONSIDERATION. 

CONTROL  OF  DRUG  USE  AND  ALCOHOL  MISUSE  IN  NATURAL  GAS. 
LIQUEFIED  NATURAL  GAS.  AND  HAZARDOUS  LIQUID  PIPELINE 
OPERATIONS  ALCOHOL  MISUSE  PREVENTION  PROGRAM. 

( 

FR  60206  

United  States  Coast  Guard 

FR  53321 

10/14/97 

1/17/97 

3/17/97 
3C4/97 

9/12/97 

10/3/97 

9/9/97 

10/11/96 

2/4/97 

2/14/97 
2/21/97 

8/26/97 
10/3/97 
10/3/97 

12/18«7 

12/18/97 

12/18/97 
12/18/97 

4/30/98 
4/30/98 
4/30/98 

SPECIAL      LOCAL      REGULATIONS;      BIG      RIVER      RENDEZVOUS 

MISSISSIPPI  RIVER  MILE  483.0^93.0. 
TEMPORARY    DRAWBRIDGE    REGULATIONS;    MISSISSIPPI    RIVER. 

IOWA  AND  ILLINOIS. 
DRAWBRIDGE  OPERATION  REGULATIONS;  STURGEON  BAY.  Wl. 
SPECIAL  LOCAL  REGULATIONS:  INVITATIONAL  ROWING  REGATTA, 

AUGUSTA.  GA. 
SPECIAL  LOCAL  REGULATIONS;  THUNDERBOAT  REGATTA. 
SECURITY  ZONE  REGULATIONS:  NEW  LONDON  HARBOR.  CT. 
SAFETY  ZONE:  SAN  DIEGO  BAY,  CA. 

FR5155  

FR6875  

FR7936  

i 

FR  45158  

A 

FR  51781  

( 

FR  51780  

DEPT.  OF  HEALTH  A  HUMAN  SERVICES 
Ass't  Secretary  for  Management  and  Budget 

f 

FR  45963  

9/29/97 

8/29/97 

6/11/98 

BLOCK  GRANT  PROGRAMS:  IMPLEMENTATION  OF  OMB  CIRCULAR 
A-133. 

Centers  for  Disease  Control  and  Prevention 

(i 

FR  25855  

5/12/97 

5/12/97 

3/1 3«8 

MEDICARE,  MEDICAID,  AND  CLIA  PROGRAMS;  CLINICAL  LABORA- 
TORY   REQUIREMENTS— EXTENSION    OF    CERTAIN    EFFECTIVE 
DATES  FOR  CUNICAL  LABORATORY  REQUIREMENTS  UNDER  CLIA. 

Health  Care  Hnancing  Administration 

6 

FR  23368  

6/30/9f 

9/17/97 
3/23/98 

4/30«7 

8/1 8«7 
12/23/97 

3/13«8 

6/11/98 
6/11/98 

MEDICARE  PROGRAM;  ESTABLISHMENT  OF  AN  EXPEDITED  REVIEW 
PROCESS  FOR  MEDICARE  BENEFICIARIES  ENROLLED  IN  HEALTH 
MAINTENANCE  ORGANIZATIONS,  COMPETITIVE  MEDICAL  PLANS. 
AND  HEALTH  CARE  PREPAYMENT  PLANS. 

MEDICARE  AND  MEDICAID  PROGRAMS:  EFFECTIVE  DATES  OF 
PROVIDER  AGREEMENTS  AND  SUPPLIER  APPROVALS. 

MEDICARE  AND  MEDICAID;  RESIDENT  ASSESSMENT  IN  LONG  TERM 
CARE  FACILITIES. 

fi 

FR  43931  

fi 

FR  67174  

Office  of  Inspector  General 

fi 

FR  7350  

2/21/97 
4/29/97 

2/19/97 
4/29/97 

3/17/98 
3/17/98 

MEDICARE  AND  STATE  HEALTH  CARE  PROGRAMS:  FRAUD  AND 
ABUSE;  ISSUANCE  OF  ADVISORY  OPINIONS  BY  THE  OIG. 

HEALTH  CARE  PROGRAMS:  FRAUD  AND  ABUSE;  REVISED  PRO 
SANCTIONS  FOR  FAILING  TO  MEET  STATUTORY  OBLIGATIONS. 

6 

FR  23140  

Public  Health  Service 

6 

FR  65477  

12/13/96 
11/14/97 

12/13/96 
10/15«7 

3/17/98 
6/11/98 

GRANTS  FOR  THE  CONSTRUCTION  OF  TEACHING  FACILITIES  FOR 
HEALTH  PROFESSIONS  PERSONNEL. 

SUBSTANCE  ABUSE  AND  MENTAL  HEALTH  SERVICES  ADMINISTRA- 
TION; REQUIREMENTS  APPLICABLE  TO  PROTECTION  AND  ADVO- 
CACY OF  INDIVIDUALS  WITH  MENTAL  ILLNESS;  FINAL  RULE. 

a 

FR  53548  

DEPT.  OF  HOUSING  &  URBAN  DEVEL. 
Office  of  Federal  Housing  Enterprise  Oversight 

fi 

FR  68152  

^2J3^/97 

12/31/97 

6/3«8 

CIVIL  MONEY  PENALTIES. 

■ 

^ 
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DOO-NAVY 
Dapartmeot  of  ttie  Navy 

62  PR  66«?6  ...- 

12/22«7 

12/22«7 

4/24/98 

DEPARTMENT  OF  THE   NAVY   ACQUISITION   REGULATIONS;   SHIP- 
BUILDING CAPABILITY  PRESERVATION  AGREEMENTS. 

INDEPENDENT  AGENOES 

61  FR  68117 


61  FR  65946 


61  FR  58460 

62  FR  11316 

61  FR  51217 

61  FR  51228 
61  FR  51226 

61  FR  54565 
61  FR  54573 
61  FR  54563 

61  FR  54567 
61  FR  57572 
61  FR  59339 


Administnrtive  Commntee  of  tlie  Federal  Register 


PRICES  AND  AVAILABILITY  OF  FEDERAL  REGISTER  PUBLICATIONS; 
ACCEPTANCE  OF  DIGITAL  SIGNATURES. 


Agency  for  bitemational  Development 


12/16/96 


12/16/96 


DONATION   OF    DAIRY   PRODUCTS   TO  ASSIST   NEEDY   PERSONS 
OVERSEAS  (SECTION  416  FOREIGN  DONATION  PROGRAM). 


Commodtty  Futures  Trading  Commission 


62  FR  31708 
62  FR  61226 

61  FR  65457 


6/11/97 
12/17/97 


6/11/97 


11/17/97 


2/23/98 


4/22/98 


DISTRIBUTION  OF  CUSTOMER  PROPERTY  RELATED  TO  TRADING  ON 
THE  CHICAGO  BOARD  OF  TRADE— LONDON  INTERNATIONAL 
FINANCIAL  FUTURES  AND  OPTIONS  EXCHANGE  TRADING  LINK. 

CHANGES  IN  REPORTING  LEVELS  FOR  LARGE  TRADER  REPORTS. 


Consumer  Product  Safety  Commission 


12/13/96 


12/13/96 


11/24/97 


SUPPLEMENTAL  STANDARDS  OF  ETHICAL  CONDUCT  FOR  EMPLOY- 
EES OF  THE  CONSUMER  PRODUCT  SAFETY  COMMISSION. 


Federal  GommMWlcaUons  Commission 


61  FR  55117  

11/25«6 

11/25«6 

1/21/97 

3/7/97 

3/24«7 
5/19/97 
10/17/97 
5C2/97 
7/21/97 
8C7/97 
9/17/97 
9/25/97 

12«/97 
11/26/97 
11/28«7 

10/24/96 

1W24/96 

12/13«6 

1/6/97 

2/14/97 
3/ia»7 
4/17/97 
4/22«7 
5C0/97 
7l2&m 

9^5/97 

10/6/97 
10/27/97 
10/29/97 
12/10«7 

2/27/98 

2^7/98 

2/27/98 

3/9/98 

2/27/98 

3/9/96 

2/25/98 

3/5/98 

3/9/98 

2/25/98 

5/27/98 

6/25/98 

4/6^98 
5/12/96 
5/29/98 
5/29/98 

RADIO  BROADCASTING  SERVICES;  NEGAUNEE,  Ml. 

RADIO  BROADCASTING  SERVICES;  SAN  ANGELO.  TEXAS. 

RADIO  BROADCASTING  SERVICES;  BARRON  AND  RICE  LAKE.  Wl. 

GEOGRAPHIC  PARTITK)NING  AND  SPECTRUM  DISAGGREGATION  OF 
COMMERCIAL  MOBILE  RADIO  SERVICES  LICENSEES;  AND  IMPLE- 
MENTATION OF  SECTION  257  OF  THE  COMMUNKJATKDNS  ACT; 
ELIMINATION  OF  MARKET  ENTRY  BARRIERS. 

RADIO  BROADCASTING  SERVICES;  BOONVILLE,  MO. 

PLAN  FOR  SHARING  THE  COSTS  OF  MICROWAVE  RELOCATION. 

PRIVATE  LAND  MOBILE  RADIO  SERVICES 

61  FR  55117  

61  FR  65478  

62  FR  653  

62  FR  6887  „. 

62  FR  12752  

62  FR  18834  

62  FR  19509  

2  GHz  FOR  USE  BY  THE  MOBILE  SATELLITE  SERVICE. 
NARROWBAND  PERSONAL  COMMUNICATIONS  SERVICES. 
MARITIME  /kND  AVIATION  COMMUNICATIONS 

62  FR  27507  

62  FR  40281  

62  FR  41879  

EQUIPMENT  AUTHORIZATION  FOR  DIGITAL  DEVICES. 

MINIMUM    DISTANCE    SEPARATIONS    TO    MEXICAN    BROADCAST 

STATIONS. 
AUTOMATIC  VEHICLE  MONITORING  SYSTEMS. 
RELOCATION  OF  18/?4  GHi  RAND 

62  FR  50256  

62  FR  52036  „.... 

62  FR  55537  

62  FR  56118  

UNIVERS/KL  SERVICE 

62  FR  65036  

UNIVERSAL  SERVICE  SUPPORT  MECHANISMS. 

Federal  Election  Commission 


1/1/97 
3/12«7 


11/15/96 
3/12/97 


2/24/98 
2/24/98 


ELECTRONIC  FILING  OF  REPORTS  BY  POLITICAL  COMMITTEES. 
ADJUSTMENTS  TO  CIVIL  MONETARY  PENALTY  AMOUNTS. 


Federal  Emergency  Management  Agency 


10/31/96 

9/29/96 
8/6/96 

8/14/96 

10/21/96 

9/4/96 

6/19/95 
11/6/96 
10/2/96 


10/1/96 

10/1/96 
10/1/96 

10/21/% 
10/21/96 
10/21/96 

10/21/96 

11/6/96 

11/22/96 


3/2/98 

3/2/98 
3/2/98 

3/2/98 
3/2/98 
3/2/98 

3/2/98 
3/2/98 
3/2/98 


NATIONAL  FLOOD  INSURANCE  PROGRAM;  AUDIT  PROGRAM  REVI- 
SION. 

SUSPENSION  OF  COMMUNITY  ELIGIBILITY. 

LIST  OF  COMMUNITIES  ELIGIBLE  FOR  THE  SALE  OF  FLOOD  INSUR- 
ANCE. 

CHANGES  IN  FLOOD  ELEVATION  DETERMINATIONS. 

FINAL  FLOOD  ELEVATION  DETERMINATIONS. 

LIST  OF  COMMUNITIES  ELIGIBLE  FOR  THE  SALE  OF  FLOOD  INSUR- 
ANCE. 

CHANGES  IN  FLOOD  ELEVATION  DETERMINATIONS. 

SUSPENSION  OF  COMMUNITY  ELIGIBILITY. 

LIST  OF  COMMUNITIES  ELIGIBLE  FOR  THE  SALE  OF  FLOOD  INSUR- 
ANCE. 


Fl 

61  f  R  601 
61FR6a 
61  fR60( 
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61  fR  60041 
61  FR  60034 

61  FR  60037 

62  FR  1688  . 
62  FR  1685  . 

62)rR3226  . 
62|FR3228  . 
62  FR  3223  . 
62  FR  4915  . 
62  FR  5534  . 

62FR6880  . 
62  FR  6883  . 
62  FR  6878  . 
62  FR  8176  . 

62  FR  9372  . 
62fR9690  . 
62  I^R  13343 

62  I^R  13346 
62  (R  16089 
62  FR  16087 
62  FR  16084 
62  fR  19505 

62  FR  23146 
62  FR  23145 
62  fR  23144 
62  FR  24343 
62  FR  25858 
62;  FR  27503 

62  FR  30282 
62  FR  30284 
62  FR  30280 
62  FR  31520 
62  FR  33023 
62  FR  33026 
62  FR  33569 

62  FR  37727 
62  FR  37729 
62  FR  39125 
62  FR  39123 
62  FR  39127 
62  FR  40945 

62  FR  43291 
62  f  R  45575 
62  FR  45573 
62  >^R  47955 
62  |tR  47954 
62  FR  49445 
62  iFR  49447 

62  F  R  51785 
62  FR  51788 
62  f  R  51791 
62  FR  54386 
62  FR  54392 
62  FR  54390 
j62  FR  54388 
62  FR  59290 

62  iR  60662 
62  FR  61247 
62  FR  61248 
62  FR  62267 


11/26/96 

11/20/96 

8/7/96 

1/17/97 

11/6/96 

5«1/96 
M22m 
9/11/96 
2/5/97 
12/4/96 

6/22/95 

2J1AI97 

10/8/96 

1/9/97 

3/3/97 
3/4/97 
2/5/97 

4/29/97 
4/4/97 
2/7/97 
4/2/97 
3/4/97 

4/29/97 

2/26/97 

3/3/97 

5/5/97 

5/12/97 

4/1/97 

2/27/97 

6/3/97 

11/12/96 

6/5/97 

9/11/96 

1/14/97 

5/1/97 

2/26/97 
7/15/97 
1/14/97 

4/4/97 
7/22/97 

6/5/97 

8/5/97 
8/28/97 
5/23/97 
9/12/97 

5/9/96 
9/17/97 

7/2/97 

2/27/97 

6/20/97 

10/3/97 

10/16/97 

10/20/97 

2/1/96 

6/6/97 

8/19/97 

11/5/97 

8/23/96 

11/17/97 

10/7/97 


11/26/96 

11/26/96 

11/26/96 

1/13/97 

1/13/97 

1/22/97 

1/22/97 

1/22/97 

2/3/97 

2/6/97 

2/14/97 
2/14/97 
2/14/97 
2/24/97 

313/97 

3/4/97 

3/20/97 

3/20«7 
4/4/97 
4/4/97 
4/4/97 

4/22/97 

4/29/97 
4/29/97 
4/29/97 
5/5/97 
5/12/97 
5«0/97 

6/3/97 
6/3/97 
6/3/97 
6/10/97 
6/1  a«7 
6/18/97 
6/20/97 

7/15/97 
7/15/97 
7/22/97 
7122m 
7/22/97 
7/31/97 

m3l9i7 
8/28/97 
8/28/97 
9/12/97 
9l\2m 
9/22J97 
9/22/97 

10«/97 

10/3/97 

10/3/97 

10/20/97 

10/20W7 

10/20/97 

10/20/97 

11/3/97 

11/12/97 
11/17/97 
11/17/97 
11/21/97 


3/2/98 
3/2/98 
3/2/98 
3/2/98 
3/2/98 

3/2/98 
3/2/98 
3/2/98 
3/2/98 
3/2/98 

3/2/98 
3/2/98 
3/2/98 
3/2/98 

3/2/98 
3/2/98 
3/2/98 

3/2/98 
3/2/98 
3/2/98 
3/2/98 
3/2/98 

3/2/98 
3/2/98 
3/2/98 
3/2/98 
3/2/98 
3/2/98 

3/2/98 
3/2/98 
3/2/98 
3/2/98 
3/2/98 
3/2/98 
3/2/98 

3/2/98 
3/2/98 
3/2/98 
3/2/98 
3/2/98 
3/2/98 

3/11/98 
3/11/98 
3/11/98 
3/11/98 
3/11/98 
3/11/98 
3/11/98 

3/11/98 
3/11/98 
3/11/98 
3/11/98 
3/11/98 
3/11/98 
3/11/98 
3/11/98 

3/11/98 
3/11/98 
3/11/98 
3/11/98 


FINAL  FLOOD  ELEVATION  DETERMINATIONS. 

CHANGES  IN  FLOOD  ELEVATION  DETERMINATIONS. 

CHANGES  IN  FLOOD  ELEVATION  DETERMINATIONS. 

SUSPENSION  OF  COMMUNITY  ELIGIBILITY. 

LIST  OF  COMMUNITIES  ELIGIBLE  FOR  THE  SALE  OF  FLOOD  II^SUR- 
ANCE. 

CHANGES  IN  FLOOD  ELEVATION  DETERMINATIONS. 

FINAL  FLOOD  ELEVATION  DETERMINATIONS. 

CHANGES  IN  FLOOD  ELEVATION  DETERMINATIOfJS. 

SUSPENSION  OF  COMMUNITY  ELIGIBILITY. 

LIST  OF  COMMUNITIES  EUGIBLE  FOR  THE  SALE  OF  FLOOD  INSUR- 
AhJCE. 

CHANGES  IN  FLOOD  ELEVATION  DETERMINATIONS. 

FINAL  FLOOD  clEVATION  DETERMINATIONS. 

CHANGES  IN  FLOOD  ELEVATION  DETERMINATIONS. 

LIST  OF  COMMUNITIES  ELIGIBLE  FOR  THE  SALE  OF  FLOOD  INSUR- 
ANCE. 

SUSPENSION  OF  COMMUNITY  ELIGIBILITY. 

FINAL  FLOOD  ELEVATION  DETERMINATIONS. 

UST  OF  COMMUNITIES  ELIGIBLE  FOR  THE  SALE  OF  FLOOD  INSUR- 
ANCE. 

FLOOD  MITIGATION  ASSISTANCE. 

FINAL  FLOOD  ELEVATION  DETERMINATIONS. 

CHANGES  IN  FLOOD  ELEVATION  DETERMINATIONS. 

SUSPENSION  OF  COMMUNITY  ELIGIBILITY. 

LIST  OF  COMMUNITIES  ELIGIBLE  FOR  THE  SALE  OF  FLOOD  INSUR- 
ANCE. 

FINAL  FLOOD  ELEVATION  DETERMINATIONS. 

CHANGES  IN  FLOOD  ELEVATION  DETERMINATIOfJS. 

CHANGES  IN  FLOOD  ELEVATION  DETERMINATIONS. 

SUSPENSION  OF  COMMUNITY  ELIGIBILITY. 

FINAL  FLOOD  ELEVATION  DETERMINATIONS. 

LIST  OF  COMMUNITIES  ELIGIBLE  FOR  THE  SALE  OF  FLOOD  INSUR- 
ANCE. 

CHANGES  IN  FLOOD  ELEVATION  DETERMINATIONS. 

FINAL  FLOOD  ELEVATION  DETERMINATIONS. 

CHANGES  IN  FLOOD  ELEVATION  DETERMINATIONS. 

SUSPENSION  OF  COMMUNITY  ELIGIBILITY. 

CHANGES  IN  FLOOD  ELEVATION  DETERMINATIONS. 

CHANGES  IN  FLOOD  ELEVATION  DETERMINATIONS. 

LIST  OF  COMMUNITIES  ELIGIBLE  FOR  THE  SALE  OF  FLOOD  INSUR- 
ANCE. 

CHANGES  IN  FLOOD  ELEVATION  DETERMINATIONS. 

FINAL  FLOOD  ELEVATION  DETERMINATIONS. 

CHANGES  IN  FLOOD  ELEVATION  DETERMINATIONS. 

CHANGES  IN  FLOOD  ELEVATION  DETERMINATIONS. 

FINAL  FLOOD  ELEVATION  DETERMINATIONS. 

LIST  OF  COMMUNITIES  ELIGIBLE  FOR  THE  SALE  OF  FLOOD  INSUR- 
ANCE. 

SUSPENSION  OF  COMMUNITY  ELIGIBILITY. 

FINAL  FLOOD  ELEVATION  DETERMINATIONS. 

CHANGES  IN  FLOOD  ELEVATION  DETERMINATIONS. 

FII^AL  FLOOD  ELEVATION  DETERMINATIONS. 

CHANGES  IN  FLOOD  ELEVATION  DETERMINATIONS. 

SUSPENSION  OF  COMMUNITY  ELIGIBILITY. 

UST  OF  COMMUNITIES  ELIGIBLE  FOR  THE  SALE  OF  FLOOD  INSUR- 
ANCE. 

CHANGES  IN  FLOOD  ELEVATION  DETERMINATIONS. 

CHANGES  IN  FLOOD  ELEVATION  DETERMINATIONS. 

FINAL  FLOOD  ELEVATION  DETERMINATIONS. 

SUSPENSION  OF  COMMUNITY  ELIGIBILITY. 

FINAL  FLOOD  ELEVATION  DETERMINATIONS. 

CHANGES  IN  FLOOD  ELEVATION  DETERMINATIONS. 

CHANGES  IN  FLOOD  ELEVATION  DETERMINATIONS. 

LIST  OF  COMMUNITIES  ELIGIBLE  FOR  THE  SALE  OF  FLOOD  INSUR- 
ANCE. 

SUSPENSION  OF  COMMUNITY  ELIGIBILITY. 

CHANGES  IN  FLOOD  ELEVATION  DETERMINATIONS. 

FINAL  FLOOD  ELEVATION  DETERMINATIONS. 

LIST  OF  COMMUNITIES  ELIGIBLE  FOR  THE  SALE  OF  FLOOD  INSUR- 
ANCE. 
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FRcrte 

Effective 

FRdate 

GAOrec 

Rule  title 

62  FR  67741   

5123197 

^2mm 
\Qi2mi 

12/30/97 
12/30/97 
12/30/97 

3/11/98 
3/11/98 
3/11/98 

CHANGES  IN  FLOOD  ELEVATION  DETERMINATIONS. 

62  FR  67742  

FINAL  FLOOD  ELEVATION  DETERMINATIONS. 

62  FR  67737  „ 

CHANGES  IN  FLOOD  ELEVATION  DETERMINATIONS. 

Federal  Labor  Relations  Autttortty 


62  FR  40911 


7/31/97 


3/10/98 


UNFAIR   LABOR   PRACTICE   PROCEEDINGS:   MISCELLANEOUS  AND 
GENERAL  REQUIREMENTS. 


Federal  Maritime  Commission 


61  FR  64822 


INFORMATION  FORM  AND  POST-EFFECTIVE  REPORTING  REQUIRE- 
MENTS FOR  AGREEMENTS  AMONG  OCEAN  COMMON  CARRIERS 
SUBJECT  TO  THE  SHIPPING  ACT  OF  1984. 


Federal  Reserve  System 

62  FR  13294  

4/1/97 
11/10/97 

3/20/97 
10/27/97 

3/4/98 
6/8/98 

LOANS   TO   EXECUTIVE   OFFICERS.    DIRECTORS.   AND    PRINCIPAL 

62  FR  55495 

SHAREHOLDERS    OF    MEMBER    BANKS;    LOANS    TO    HOLDING 
COMPANIES  AND  AFFILIATES. 
SECURITIES  CREDIT  TRANSACTIONS-  LIST  OF  MARGIf^BLE  OTC 

STOCKS;  LIST  OF  FOREIGN  MARGIN  STOCKS. 

Federal  Trade  Commission 


62  FR  5724 


CONCERNING  TRADE  REGULATION  RULE  ON  CARE  LABELII^  OF 
TEXTILE  WEARNG  APPAREL  AND  CERTAIN  PIECE  GOODS;  CONDI- 
TIONAL EXEMPTION  FROM  TERMINOLOGY  SECTK)N  OF  THE  CARE 
LABELING  RULE. 


National  Aeronautics  and  Space  Administration 


61  FR  52325  

11/6/96 
1029/96 
10/29/96 

12/9/96 

1/23/97 
M20m 
1/1/97 
3/11/97 
3C5/97 
5/16«7 

7r7/97 

719197 

10/30/97 

12/1/97 

10/7/96 
10/29«6 
10/29/96 

12/9/96 

1/23«7 
1/30^7 
2/12/97 
3/11/97 
3/25«7 
5/5/97 

7/7/97 

719197 

10/30/97 

12/1/97 

3/2/98 
3/2/98 
3/2/98 
3/2/98 

3/2/98 
3/2/98 
3/5/98 
3/2«8 
3/2/98 
3/2/98 

3/2/98 

3/2/98 

6/11/98 

6/16/98 

REWRITE  OF  THE  NASA  FAR  SUPPLEMENT  (NFS). 
REWRITE  OF  THE  NASA  FAR  SUPPLEMENT  (NFS). 
REWRITE  OF  THE  NASA  FAR  SUPPLEMEhfT  (NFS). 
ADDITION  OF  COVERAGE'  TO  NASA  FAR  SUPPLEMENT  (NFS)  ON 

NASA  SHARED  SAVINGS  CLAUSE. 
REWRITE  OF  THE  NASA  FAR  SUPPLEMENT  (NFS). 
REWRITE  OF  THE  NASA  FAR  SUPPLEMENT  (NFS). 
DUTY-FREE  ENTRY  OF  SPACE  ARTICLES 

61  FR  55765  

61  FR  55753  

61  FR  64823  

62  FR  3464  

62  FR  4466  

62  FR  6466  

62  FR  11107  

NASA  FAR  SUPPLEMENT-  PROTESTS  TO  THE  AGENCY 

62  FR  14016  

REWRITE  OF  THE  NASA  FAR  SUPPLEMENT  (NFS). 

REVISION  TO  THE   NASA  FAR   SUPPLEMENT  TO   DELETE   CLASS 

DEVIATION. 
QUICK-CLOSEOUT  PROCEDURES 

62  FR  24345  

62  FR  36227  

62  FR  36704  

REWRITE  OF  THE  NASA  FAR  SUPPLEMENT  (NFS). 
MISCELLANEOUS  REVISIONS  TO  THE  NASA  FAR  SUPPLEMENT 

62  FR  58687  

62  FR  63452  

MISCELLANEOUS  REVISIONS  TO  THE  NASA  GRANT  AND  COOPFRA- 

TIVE  AGREEMENT  HANDBOOK.  SECTION  A. 

National  Credtt  Union  Administration 


61  FR  57290 

61  FR  60185 

62  FR  67549 

61  FR  59027 
61  FR  65476 


11/6/96 

11/27/96 

1/28/98 


11/6/96 
11/27/96 
12/29/97 


2/18/98 
2/18/98 
7/15/98 


CIVIL  MONETARY  PENALTY  INFLATION  ADJUSTMENT. 
SHARE  INSURANCE  AND  APPENDIX. 
CENTRAL  LK5UIDITY  FACILITY. 


National  Scisnce  Foundation 


11/20/96 


11/20«6 


6/22/98 


ANTARCTICA;  ADJUSTMENT  OF  CIVIL  MONETARY  PENALTIES. 


Pension  Benefit  Guaranty  Corp. 


3/18/98 


ALLOCATION  OF  ASSETS  IN  SIIOGLE-EMPLOYER  PLANS;  VALUATION 
OF  BENEFITS  AND  ASSETS;  EXPECTED  RETIREMENT  AGE. 


Small  Business  Administration 


62  FR  301  ...„ 

62  FR  11317  

1/3/97 
m2l97 

AI2J97 
4/30/97 

1/3/97 
3/12/97 

4/2/97 
4/30/97 

4/16/98 
4/6«8 

4/6/98 
4/6/98 

BUSINESS  LOANS. 

SMALL  BUSINESS  SIZE  REGULATIONS;  AFFILIATION  WITH  INVEST- 
MENT COMPANIES. 
BUSINESS  LOAN  PROGRAMS. 
SMALL  BUSINESS  INVESTMENT  COMPANIES. 

62  FR  15601  

62  FR  23337  
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FRdte 


Effective 


FRdate 


GAOrec 


Rule  title 


J2FR  35337 


7/1/97 


7/1/97 


4/6/98    DISASTER  LOAN  PROGRAM. 


Social  Security  Administration 


>2  PR  42410 

>2  FR  49437 
i2  FR  64274 


9««7 

9/22/97 
1/5/98 


8/7/97 

9/22/97 
♦12/5/97 


3/31/98 

3/31/98 
3/31/98 


DEEMING  IN  THE  SUPPLEMENTAL  SECURITY  INCOME  (SSI) 
PROGRAM  WHEN  AN  INELIGIBLE  SPOUSE  OR  PARENT  IS 
ABSENT  FROM  THE  HOUSEHOLD  DUE  SOLELY  TO  ACTIVE 
MILITARY  SERVICE. 

SUPPLEMENTARY  SECURITY  INCOME;  OVERPAYMENT  RECOVERY 
BY  OFFSET  OF  FEDERAL  INCOME  TAX  REFUND. 

FEDERAL  OLD-AGE,  SURVIVORS,  AND  DISABILITY  INSURANCE; 
DISCLOSURE  OF  INFORMATION  TO  CONSUMER  REPORTING 
AGENCIES  AND  OVERPAYMENT  RECOVERY  THROUGH  ADMINIS- 
TRATIVE OFFSET  AGAINST  FEDERAL  PAYMENTS. 


FR  Doc.  98-30295  Filed  12-28-98;  8:45  ami 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-43 

[FPMR  Amendment  H-  ] 
RIN3090-AQ85 

Excess  Personal  Property  Reporting 
Requirements 

AGENCY:  Office  of  Govemmentwide 
Policy,  GSA. 

ACTION:  Proposed  rule. 

flUMMARY;  This  proposed  regulation 
streamlines  and  simplifies  the 
assignment  of  the  disposal  condition 
codes  which  Federal  agencies  use  to 
report  their  excess  personal  property  for 
utilization  and  donation.  This 
amendment  will  reduce  the  number  of 
codes  firom  11  to  5  and  more  accurately 
define  the  condition  of  the  excess 
personal  property.  It  also  eliminates  the 
one  word  brief  definition  coliunn  firom 
the  condition  code  table.  The  numeric 
designations  of  "1,  4,  and  7"  have  been 
retained  from  the  previous  regulation  to 
accommodate  agencies'  automated 
property  disposal  systems  and  the 
transition  from  the  prior  coding  to  the 
ciurent  coding  convention. 
DATES:  Comments  must  be  submitted  on 
or  before  March  1, 1999. 
ADDRESSES:  Written  comments  should 
be  sent  to:  Ms.  Sharon  Kiser,  Regulatory 
Secretariat  (MVR),  Office  of 
Govemmentwide  Policy,  General 


Services  Administration,  1800  F  Street, 
NW,  Washington,  DC  204050. 

E-mail  comments  may  be  sent  to 
RIN.3090-AGe5@gsa;gov. 

FOR  FURTHER  INFORKUTION  COMTACT:  Ms. 
Martha  Caswell,  Director,  Personal 
Property  Management  Policy  Division 
(MTP)  202-501-3828. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  proposed  rule  replaces  FPMR 
Amendment  H-198,  published  in  the 
Federal  Register  on  July  27, 1998  (63  FR 
40048)  which  has  been  withdrawn 
(November  30, 1998)  (63  FR  65710). 
This  proposed  rule  sets  forth  condition 
codes  which  would  apply  to  all  reports 
of  excess  personal  property  under  FPMR 
part  101-43.  When  these  codes  are 
incorporated  into  the  Federal 
Acquisition  Regulation  they  will  apply 
to  all  contracts  awarded  prior  to  and 
after  the  effective  date  of  this  regulation. 

B.  Executive  (^tkr  12W6 

The  General  Services  Administration 
(GSA)  has  determined  that  this 
proposed  rule  is  not  a  significant  rule 
for  the  purposes  of  Executive  Order 
12866  of  September  30, 1993. 

C  Regulatory  Flexibility  Act 

This  proposed  rule  is  not  required  to 
be  pubUshed  in  the  Federal  Register  for 
public  comment.  Therefore,  the 
Regulatory  FlexibiUty  Act  does  not 
apply. 


D.  Paperwork  Reduction  Act 

GSA  has  determined  that  the 
Paperwork  Reduction  Act  ( 44  U.S.C. 
chapter  35)  does  not  apply  because  this 
proposed  rule  does  not  contain  any 
collection  requirements  which  require 
the  approval  of  the  Office  of 
Management  and  Budget. 

E.  Small  Business  Regulatory 
Enforcement  Act 

This  proposed  rule  is  also  exempt 
from  congressional  review  prescribed 
under  5  U.S.C.  801  since  it  relates  solely 
to  agency  management  and  persoimel. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  41  CFR 
Part  101-43  be  amended  as  follows: 

1.  The  authority  citation  for  part  101- 
43  continues  to  read  as  follows: 

AutlMrity:  Sec.  205(c),  63  Stat  390;  40 
U.S.C.  486(c). 

PART  101-43— UTILIZATION  OF 
PERSONAL  PROPERTY 

2.  Section  101-43.4801  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

S  101-43.4801    Excess  personal  property 
reporting  requirements. 

•        *        •        *        • 

(d)  The  appropriate  disposal 
condition  code  from  the  table  below 
shall  be  assigned  to  each  item  record, 
report,  or  listing  of  excess  personal 
property: 


Disposal  condition  code 


1 

4 
7 
X 

S 


Expanded  definition 


Property  which  is  in  new  condition  or  unused  condition  and  can  be  used  immediately  without  modifications  or  re- 
pairs. 

Property  which  shows  some  wear,  but  can  be  used  without  significant  repair. 

Property  which  is  unusable  In  its  cun-ent  condition  but  can  be  economically  repaired 

Property  which  has  value  in  excess  of  its  basic  material  content,  but  repair  or  reh^iMation  is  impractical  and/or 

uneoonomicai. 
Property  which  has  no  value  except  for  its  basic  material  content. 


Dated:  December  16, 1998. 
G.  Martin  Wagner, 
Associate  Administrator,  Office  of 
Govemmentwide  Policy. 
(FR  Doc.  98-34088  Filed  12-28-98;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

23  CFR  Part  1313 

[Docket  No.  NHTSA-98-4942] 

RIN  2127-AH42 

Incentive  Grants  for  Alcohol-Impaired 
Driving  Prevention  Programs 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  (DOT). 
ACTION:  Interim  final  rule;  request  for 
comments. 

SUMMARY:  This  interim  final  rule 
amends  the  regulations  that  implement 
the  Section  410  program,  under  which 
States  can  receive  incentive  grants  for 
alcohol-impaired  driving  prevention 
programs.  The  amendments  to  the 
regulations  reflect  changes  that  were 
made  to  the  Section  410  program  by  the 
Transportation  Equity  Act  for  the  21st 
Century  (TA-21). 

As  a  result  of  this  interim  final  rule, 
the  basic  grant  program  now  provides 
States  with  two  alternative  means  for 
quahfying  for  a  basic  grant.  Under  the 
first  alternative.  States  may  qualify  for  a 
"Programmatic  Basic  Grant"  if  they 
submit  materials  demonstrating  that 
they  meet  five  out  of  seven  grant 
criteria.  Under  the  second  alternative. 
States  may  qualify  for  a  "Performance 
Basic  Grant"  by  submitting  data 
demonstrating  that  the  State  has 
successfully  reduced  the  percentage  of 
alcohol-impaired  fatally  injured  drivers 
in  the  State  over  a  three-year  period.  If 
States  qualify  for  both  a  Programmatic 
and  a  Performance  Basic  Grant,  they 
may  receive  both  grants.  This  rule  also 
provides  that  States  that  are  eligible  for 
one  or  both  of  the  basic  grants  may 
qualify  also  for  a  supplemental  grant. 

This  interim  final  rule  establishes  the 
criteria  States  must  meet  and  the 
procedures  they  must  follow  to  qualify 
for  Section  410  incentive  grants, 
beginning  in  FY  1999. 

DATES:  This  interim  final  rule  becomes 
effective  on  January  28. 1999. 
Comments  on  this  interim  rule  are  due 
no  later  than  March  1. 1999. 
ADDRESSES:  Written  comments  should 
refer  to  the  docket  number  of  this  notice 
and  be  submitted  (preferably  in  two 
copies)  to:  Docket  Management,  PL-401. 
Nassif  Building.  400  Seventh  Street. 
SW..  Washington.  DC  20590.  (Docket 
hoiu«  are  Monday-Friday  from  10  a.m. 
to  5  p.m..  excluding  holidays.)  The 
docket  is  also  accepting  comments 
electronically,  through  the  worldwide 
web,  at  www.dms.dot.gov. 


FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Marlene  Markison,  Office  of  State  and 
Community  Services,  NSC-10,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street  SW.,  Washington. 
DC  20590  telephone  (202)  366-2121;  or 
Mr.  Otto  G.  Matheke  ID.  Office  of  Chief 
Counsel.  NCC-20.  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street.  SW..  Washington,  DC 
20590.  telephone  (202)  366-5253. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Background 

II.  Programmatic  Basic  Grant  Criteria 

■  A.  Administrative  License  Suspension  or 
Revocation  System 

B.  Underage  Drinking  Prevention  Program 

C.  Statewide  Traffic  Enforcement  Program 

D.  Graduated  Driver's  Licensing  System 

E.  Program  for  Drivers  With  High  BAG 

F.  Young  Adult  Drinking  and  Driving 
Programs 

G.  Testing  for  BAG 

III.  Performance  Basic  Grant  Criteria 

IV.  Supplemental  Grant  Criteria 

A.  Video  Equipment  Program 

B.  Self-Sustaining  Drunk  Driving 
Prevention  Program 

C.  Reduction  of  Driving  with  a  Suspended 
License 

D.  Passive  Alcohol  Sensor  Program 

E.  Effiective  DWI  Tracking  System 

F.  Other  Innovative  Programs 

V.  Administrative  Issues 

A.  Qualification  Requirements 

B.  Limitation  on  Grants 
C  Award  Procedures 

VI.  Interim  Final  Rule 

VII.  Written  Comments 

VIII.  Regulatory  Analyses  and  Notices 

A.  Executive  Order  12612  (Federalism) 

B.  Executive  Order  12778  (Civil  Justice 
Reform) 

C.  Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

D.  Regulatory  Flexibility  Act 

E.  Paperwork  Reduction  Act 

F.  National  Environmental  Policy  Act 

G.  Unfunded  Mandates  Reform  Act 

I.  Background 

The  Section  410  program  was  created 
by  the  Drunk  Driving  Prevention  Act  of 
1988  and  codified  in  23  U.S.C.  410.  As 
originally  conceived.  States  could 
qualify  for  basic  and  supplemental 
grants  under  the  Section  410  program  if 
they  met  certain  criteria.  To  qualify  for 
a  basic  grant,  States  had  to  provide  for 
an  expedited  driver's  license  suspension 
or  revocation  system  and  a  self- 
sustaining  dnmk  driving  prevention 
program.  To  qualify  for  a  supplemental 
grant,  States  had  to  be  eligible  for  a 
basic  grant  and  provide  for  a  mandatory 
blood  alcohol  testing  program,  an 
underage  drinking  program,  an  open 
container  and  consumption  program,  or 
a  suspension  of  registration  and  return 
of  license  plate  program. 


A  number  of  technical  corrections 
contained  in  the  1991  Appropriations 
Act  for  the  Department  of 
Transportation  and  Related  Agencies, 
enacted  on  January  12, 1990,  led  to 
changes  in  the  basic  grant  requirements, 
but  did  not  add  any  new  criteria  to  the 
program. 

A  number  of  modifications  were  made 
to  the  Section  410  program  in  1991  by 
the  enactment  of  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(ISTEA).  In  addition  to  modifying  award 
amounts  and  procedures,  ISTEA 
changed  the  criteria  that  States  were 
required  to  meet  to  qualify  for  basic  and 
supplemental  grant  funds.  To  qualify  for 
a  basic  grant  under  the  amended 
program.  States  were  required  to 
provide  for  four  out  of  the  following  five 
criteria:  an  expedited  administrative 
driver's  license  suspension  or 
revocation  system;  a  per  se  law  at  0.10 
BAG  (during  the  first  three  fiscal  years 
in  which  a  basic  grant  is  received  based 
on  this  criterion  and  a  per  se  law  at  0.08 
BAG  in  each  subsequent  fiscal  year);  a 
statewide  program  for  stopping  motor 
vehicles;  a  self-sustaining  drunk  driving 
prevention  program;  and  a  minimum 
drinking  age  prevention  program. 

States  eligible  for  basic  grants  could 

3ualify  also  for  supplemental  grants  if 
ley  provided  for  one  or  more  of  the 
following:  a  per  se  law  at  0.02  BAG  for 
persons  under  age  21;  an  open  container 
and  consumption  law;  a  suspension  of 
registration  and  return  of  license  plate 
program;  a  mandatory  blood  alcohol 
concentration  testing  program;  a 
drugged  driving  prevention  program;  a 
perse  law  at  0.08  BAG  (during  the  first 
three  fiscal  years  in  which  a  basic  grant 
is  received);  and  a  video  equipment 
program. 

In  1992,  the  Section  410  program  was 
modified  again.  The  Department  of 
Transportation  and  Related  Agencies 
Appropriations  Act  for  FY  1993,  which 
was  signed  into  law  on  October  6, 1992, 
essentially  repealed  the  modifications  to 
Section  410  relating  to  award  amounts 
and  procedures  that  were  enacted  by 
ISTEA.  The  Act  also  added  a  sixth  basic 
grant  criterion,  and  provided  that  to  be 
eligible  for  a  basic  grant,  a  State  now 
must  meet  five  out  of  six  basic  grant 
criteria.  The  new  criterion  required 
States  to  show  that  they  impose  certain 
mandatory  sentences  on  repeat 
offenders. 

The  National  Highway  System 
Designation  Act  of  1995  led  to  further 
amendments  to  the  Section  410 
program.  The  criterion  for  a  statewide 
program  for  stopping  motor  vehicles 
was  modified  to  accommodate  States  in 
which  roadblocks  were 
unconstitutional.  In  addition,  the  per  se 
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law  at  0.02  BAG  for  persons  under  age 
21  requirement  was  eliminated  as 
supplemental  grant  criterion  ,  and 
became  instead  a  basic  grant  criterion 
(thereby  increasing  the  total  number  of 
basic  grant  criteria  from  six  to  seven). 
With  this  change.  States  could  qualify 
for  a  basic  grant  by  meeting  five  out  of 
seven  criteria. 

On  June  9, 1998,  The  Transportation 
Equity  Act  for  the  21st  Century  (TEA- 
21)  was  enacted  into  law  (Pub.  L.  105- 
178).  Section  2004  of  TEA-21  contained 
a  new  set  of  amendments  to  23  U.S.C. 
410.  These  amendments  modified  both 
the  grant  amounts  to  be  awarded  and 
the  criteria  that  States  must  meet  to 
qualify  for  both  basic  and  supplemental 
grant  funds  under  the  Section  410 
program. 

The  TEA-21  amendments,  which  take 
effect  in  FY  1999.  establish  two  separate 
basic  grants,  plus  six  supplemental 
grant  criteria.  The  statute  provides  that 
the  amount  of  each  basic  grant  shall 
equal  up  to  25  percent  of  the  amount 
apportioned  to  the  qualifying  State  for 
fiscal  year  1997  under  23  U.S.C.  402, 
and  that  up  to  10  percent  of  the  amounts 
available  to  carry  out  the  Section  410 
program  shall  be  available  for  making 
Section  410  supplemental  grants. 

Under  the  T£A-21  amendments. 
States  can  quaUfy  for  one  of  the  basic 
grants  (named  a  "Programmatic  Basic 
Grant"  in  the  interim  regulation)  by 
demonstrating  that  the  State  meets  five 
out  of  the  following  seven  criteria:  an 
administrative  driver's  license 
su^nsion  or  revocation  system;  an 
imderage  drinking  prevention  program; 
a  statewide  traffic  enforcement  program; 
a  graduated  driver's  Ucensing  system;  a 
program  to  target  drivers  with  high 
BAC;  a  program  to  reduce  drinking  and 
driving  among  yoimg  adults  (between 
the  ages  of  21  and  34);  and  a  BAC 
testing  program.  States  can  qualify  for 
the  other  basic  grant  (named  a 
"Performance  Basic  Grant"  in  the 
interim  regulation)  by  demonstrating 
that  the  percentage  of  fatally  injiued 
drivers  in  the  State  with  a  blood  alcohol 
concentration  (BAC)  of  0.10  or  more  has 
decreased  in  each  of  the  three  most 
recent  calendar  years  for  which 
statistics  are  available  and  that  the 
percentage  of  fatally  injured  drivers 
with  a  BAC  of  0.10  or  more  in  the  State 
has  been  lower  than  the  average 
percentage  for  all  States  in  eadi  of  the 
same  three  calendar  years. 

To  qualify  for  supplemental  grant 
funds  under  Section  410,  as  amended  by 
TEA-21,  a  State  must  be  eligible  to 
receive  a  Programmatic  and/or  a 
Performance  Basic  Grant,  and  must 
provide  for  one  or  more  of  the  following 
six  criteria:  a  video  equipment  program; 


a  self-sustaining  drunk  driving 
prevention  program;  a  program  to 
reduce  driving  with  a  suspended 
driver's  license;  a  passive  alcohol  sensor 
program;  an  effective  DWI  tracking 
system;  or  other  innovative  programs  to 
reduce  traffic  safety  problems  that  result 
from  individuals  who  drive  while  under 
the  influence  of  alcohol  or  controlled 
substances. 

n.  Programmatic  Basic  Grant 

Prior  to  the  enactment  of  TEA-21,  the 
Section  410  basic  grant  criteria  included 
the  following:  an  expedited 
administrative  driver's  licenses 
suspension  or  revocation  system;  a  per 
se  law  at  0.10  BAC  (during  the  first 
three  fiscal  years  in  which  a  basic  grant 
is  received  based  on  this  criterion  and 
a  per  se  law  at  0.08  BAC  in  each 
subsequent  fiscal  year);  a  statewide 
program  for  stopping  motor  vehicles;  a 
self-sustaining  drunk  driving  prevention 
program;  a  minimum  drinking  age 
prevention  program;  mandatory 
sentences  for  repeat  offenders;  and  a  per 
se  law  at  0.02  BAC  for  persons  under 
age  21. 

TEA-21  removed  some  of  these 
criteria  from  the  section  410  program.  A 
per  se  law  at  0.08  BAC  became  the 
criterion  for  a  separate  incentive  grant 
program,  23  U.S.C.  163,  under  which 
States  may  qualify  for  a  total  of  $500 
million  over  a  six  year  period,  and  a  per 
se  law  at  0.02  BAC  for  persons  under 
age  21  became  (in  1995)  became  the 
criterion  for  a  sanction  program,  23 
U.S.C.  161,  under  which  States  will  be 
subject  to  the  withholding  of  highway 
construction  funds  beginning  in  FU 
2000  unless  they  have  enacted  and  are 
enforcing  such  a  law.  Most  of  the 
criteria  (or  modifications  thereof) 
continue  to  be  features  of  the  Section 
410  prora^m. 

With  Qie  enactment  of  TEA-21,  to 
qualify  for  a  programmatic  basic  grant, 
a  State  must  demonstrate  compliance 
with  five  out  of  the  following  seven 
grant  criteria:  an  administrative  license 
suspension  or  revocation  system;  an 
underage  drinking  prevention  program; 
a  statewide  traffic  enforcement  program; 
a  graduated  driver's  licensing  system;  a 
program  to  target  drivers  with  high 
BAC;  a  program  to  reduce  drinking  and 
driving  among  young  adults;  and  a  BAC 
testing  program. 

Of  tnese  criteria,  the  graduated 
driver's  licensing  system,  the  program 
that  targets  drivers  with  high  BAC.  and 
the  young  adult  drinking  and  driving 
programs  are  new  to  the  Section  410 
program.  Three  of  the  criteria  (the 
administrative  Ucense  suspension  or 
revocation  system,  the  underage 
drinking  prevention  program  and  the 


statewide  traffic  enforcement  program) 
were  basic  grant  criteria  prior  to  the 
enactment  of  TEA-21.  The  BAC  testing 
program  represents  a  modification  of  a 
former  Section  410  criterion,  which 
encouraged  States  to  provide  for 
mandatory  BAC  testing  of  drivers  in 
certain  motor  vehicle  crashes. 

A.  Administrative  License  Suspension 
or  Revocation  System 

Studies  show  that  when  States  adopt 
an  administrative  license  suspension  or 
revocation  law,  they  experience  an 
average  6-9  percent  reduction  in 
alcohol-related  fatalities. 

An  administrative  (or  expedited) 
'  license  suspension  or  revocation  system 
has  been  a  basic  grant  criterion  under 
the  Section  410  program  since  the 
program's  inception.  TEA-21  continues 
to  include  this  basic  grant  criterion  in 
Section  410,  but  the  Act  streamlines  the 
elements  that  States  must  meet  to 
demonstrate  compliance  with  this 
criterion.  TEA-21  provides  that,  to 
qualify  for  a  grant  based  on  this 
criterion,  a  State  must  demonstrate: 

An  administrative  driver's  license 
suspension  or  revocation  system  for 
individuals  who  operate  motor  vehicles 
while  under  the  influence  of  alcohol  that 
requires  that — 

(i)  In  the  case  of  an  individual  who,  in  any 
S-year  period  beginning  after  the  date  of 
enactment  of  ITEA-21),  is  determined  on  the 
basis  of  a  chemical  test  to  have  been 
operating  a  motor  vehicle  while  under  the 
influence  of  alcohol  or  is  determined  to  have 
refused  to  submit  to  such  a  test  as  proposed 
by  a  law  enforcement  officer,  the  State 
agency  responsible  for  administering  drivers' 
licenses,  upon  receipt  of  the  report  of  the  law 
enforcement  officer — 

(I)  Shall  suspend  the  driver's  license  of 
such  individual  for  a  period  of  not  less  than 
90  days  if  such  individual  is  a  first  offender 
in  such  S-year  period;  and 

(II)  Shall  suspend  the  driver's  license  of 
such  individual  for  a  period  of  not  less  than 
1  year,  or  revoke  such  license,  if  such 
individual  is  a  repeat  offender  in  such  5-year 
period:  and 

(ii)  The  suspension  and  revocation  referred 
to  •  •  *  shall  take  effect  not  later  than  30 
days  after  the  day  on  which  the  individual 
rehised  to  submit  to  a  chemical  test  or 
received  notice  of  having  been  determined  to 
be  driving  under  the  influence  of  alcohol,  in 
accordance  with  the  procedures  of  the  State. 

Prior  to  the  enactment  of  TEA-21,  this 
criterion  contained  a  number  of  specific 
procedural  requirements,  including  that 
the  officer  serve  the  driver  with  a 
written  notice  and  take  possession  of 
the  driver's  license  at  the  time  of  the 
stop,  that  the  notice  contain  certain 
information  about  the  administrative 
procedures  under  which  the  State  may 
suspend  or  revoke  the-  driver's  license, 
that  the  State  provide  for  due  process  of 
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law  and  that  the  ofBcer  immediately 
report  to  the  State  entity  responsible  for 
administering  driver's  licenses  all 
information  relevant  to  the  action  taken. 
These  specific  requirements,  which 
States  in  past  years  argued  were  overly 
prescriptive,  were  removed  from  this 
criterion  in  TEA-21.  Accordingly,  they 
have  been  removed  from  the  regulation 
as  well. 

To  qualify  under  this  criterion,  as 
amended  by  TEA-21,  a  State  must 
provide  simply  that  first  offenders  will 
be  subject  to  a  90-day  suspension,  that 
repeat  offenders  will  be  subject  to  a  one- 
year  suspension  or  revocation,  and  that 
suspensions  or  revocations  will  take 
effect  within  30  days  after  the  offender 
refuses  to  submit  to  a  chemical  test  or 
receives  notice  of  having  failed  the  test. 

The  interim  final  rule  continues  to 
provide  that  these  suspension  and 
revocation  terms  must  be  hard  (i.e.,  that 
during  these  terms,  a/7  driving  privileges 
are  suspended  or  revoked),  except  that 
first  ofi^enders  who  submitted  to  and 
were  determined  to  have  failed  a 
chemical  test,  may  be  subject  to  a  30- 
day  hard  suspension,  and  then  may 
receive  restricted  driving  privileges  or  a 
hardship  license  for  the  remainder  of 
the  90-day  term. 

The  interim  final  rule  continues  to 
provide  that  States  may  demonstrate 
compliance  with  this  criterion  as  either 
"Law  States"  or  "Data  States."  The  rule, 
however,  simplifies  the  information 
States  must  submit  to  demonstrate 
compliance  in  subsequent  fiscal  years. 

As  provided  in  the  interim  rule,  a 
"Law  State"  is  a  State  that  has  a  law, 
regulation  or  binding  policy  directive 
implementing  or  interpreting  the  law  or 
regulation  that  meets  each  element  of 
the  criterion.  A  "Data  State"  is  a  State 
that  has  a  law,  regulation  or  binding 
policy  directive  that  provides  for  an 
administrative  license  suspension  or 
revocation  system,  but  it  does  not  meet 
each  element  of  the  criterion.  For 
example,  the  law  may  permit  restricted 
licenses  diuing  the  90-day  or  one-year 
period  or  the  law  may  not  specifically 
provide  that  suspensions  must  take 
effect  within  30  days. 

To  demonstrate  compliance  in  the 
first  fiscal  year  a  State  qualifies  for  a 
grant  based  on  this  criterion,  a  Law 
State  need  only  submit  a  copy  of  its 
conforming  law,  regulation  or  binding 
pohcy  directive.  A  Data  State  must 
submit  its  law,  regulation  or  binding 
poUcy  directive,  and  data  demonstrating 
compliance  with  any  element  not 
specifically  provided  for  in  the  State's 
law. 

In  the  past,  to  demonstrate 
compliance  with  this  criterion  in 
subsequent  fiscal  years,  both  Law  States 


and  Data  States  were  required  to  submit 
data  regarding  the  number  of  licenses 
suspended,  the  average  lengths  of 
suspension,  and  the  average  length  of 
time  that  elapsed  until  suspensions  took 
effect  for  both  first  and  repeat  offenders. 

The  agency  has  decided  to  streamline 
this  requirement,  which  should  reduce 
reporting  requirements  for  States 
considerably.  Under  the  interim  final 
rule,  to  demonstrate  compliance  with 
this  criterion  in  subsequent  fiscal  years, 
a  Law  State  need  only  submit  a  copy  of 
any  changes  to  the  State's  law, 
regulation  or  binding  policy  directive,  ff 
there  have  been  no  dianges  in  the 
State's  law,  regulation  or  binding  policy 
directive  since  the  previous  year's 
submission,  the  State  shall  submit 
instead  a  certification  to  that  effect. 

To  demonstrate  compliance  with  this 
criterion  in  subsequent  fiscal  years,  Data 
States  must  submit  the  same 
information  as  Law  States,  plus  they 
must  provide  updated  data 
demonstrating  compliance  with  any 
element  not  specifically  provided  for  in 
the  State's  law. 

Although  States  are  no  longer 
required  by  the  statute  and  the  interim 
regulation  to  show  that  law  enforcement 
officers  take  possession  of  driver 
licenses  at  the  time  of  the  stop,  the 
agency  encourages  States  nonetheless  to 
continue  this  practice.  NHTSA  has 
found  that  the  practice  of  immediately 
seizing  a  driver's  license  is  a  powerful 
deterrent  and  should  be  used  whenever 
possible. 

B.  Underage  Drinking  Prevention 
Program 

Drinking  by  drivers  under  21  years  of 
age  continues  to  be  a  significant  safety 
problem,  and  studies  show  that  when 
States  adopt  a  minimimi  drinking  age  of 
21  years,  they  experience  an  average  12 
percent  decrease  in  alcohol-related 
fatalities  in  the  affected  age  group.  Many 
States,  however,  do  not  enforce 
minimum  drinking  age  laws  as 
vigorously  as  possible. 

An  underage  drinking  (or  minimimi 
drinking  age)  prevention  program  has 
been  a  prant  criterion  imder  Section  410 
since  the  program's  inception,  first  as  a 
supplemental  grant  criterion  and  later  as 
a  criterion  for  a  basic  grant.  TEA-21 
continues  to  include  this  basic  grant 
criterion  in  Section  410,  but  the  Act 
modifies  it  shghtly.  TEA-21  provides 
that,  to  qualify  for  a  grant  based  on  this 
criterion,  a  State  must  demonstrate:  . 

An  effective  system  *  *  *  for  preventing 
operators  of  motor  vehicles  under  age  21 
from  obtaining  alcoholic  beverages  and  for 
preventing  persons  from  making  alcoholic 
beverages  available  to  individuals  under  age 
21.  Such  system  may  include  the  issuance  of 


drivers'  licenses  to  individuals  under  age  21 
that  are  easily  distinguishable  in  appearance 
from  drivers'  licenses  issued  to  individuals 
age  21  or  older  and  the  issuance  of  drivers' 
licenses  that  are  tamper  resistant. 

This  criterion  is  almost  identical  to 
the  minimum  drinking  age  prevention 
program  criterion  contained  in  Section 
410  prior  to  the  enactment  of  TEA-21, 
except  that  TEA-21  added  two  elements 
to  the  criterion.  Under  TEA-21 ,  the 
system  must  not  only  prevent  drivers 
under  the  age  of  21  from  obtaining 
alcoholic  beverages,  it  must  also  take 
steps  that  prevent  persons  of  any  age 
from  making  alcoholic  beverages 
available  to  those  who  are  under  21.  In 
other  words,  the  system  must  target 
young  drinkers  and  also  providers.  In 
addition,  States  must  demonstrate  both 
that  driver's  licenses  that  are  issued  to 
individuals  imder  the  age  of  21  are 
distinguishable  from  those  issued  to 
individuals  over  21  years  of  age,  and 
that  they  are  tamper  resistant. 

The  interim  final  rule  incorporates 
these  new  elements  into  the 
implementing  regulation,  and  includes 
in  Appendix  A  to  the  regulation  a  list 
of  seciuity  features  that  States  may 
include  on  their  driver's  licenses  to 
make  them  tamper  resistant. 

While  States  are  required  imder  this 
interim  final  rule  to  adopt  only  one  of 
the  listed  security  features,  the  agency 
urges  States  to  consider  incorporating  as 
many  of  the  security  features  as  possible 
into  their  driver's  licenses  to  prevent 
underage  drivers  from  altering  existing 
licenses  or  from  obtaining  or  producing 
counterfeits. 

The  interim  final  rule  also  makes  two 
additional  modifications  to  this 
criterion.  It  specifies  that  public 
information  programs  targeted  to 
underage  drivers  publicize  drinking  age 
laws,  zero  tolerance  laws  and  the 
penalties  associated  with  a  violation  of 
these  statutes,  and  it  provides  that  the 
overall  enforcement  strategy  developed 
under  this  program  must  be  capable  of 
being  implemented  locally  throughout 
the  State.  The  agency  believes  these 
elements  are  important  to  ensure  the 
effectiveness  of  imderage  drinking 
prevention  programs. 

In  the  past,  to  demonstrate 
compliance  with  this  criterion,  a  State 
was  required  to  submit  a  plan  (or  an 
updated  plan)  for  conducting  an 
imderage  drinking  prevention  program. 
Under  the  interim  final  rule,  to 
demonstrate  compliance  in  the  first 
fiscal  year  a  State  receives  a  grant  based 
on  this  criterion,  the  State  mtist  submit 
information  demonstrating  that  a 
program  that  meets  each  programmatic 
element  of  this  criterion  is  afready  in 
place.  This  change  conforms  the 


1  egulation  to  the  practices  that  States 
i  Iready  have  been  following.  As  in  past 
;  ears,  States  must  also  submit  sample 
( xiver's  licenses.  The  samples  must 
demonstrate  that  licenses  issued  to 
drivers  under  the  age  of  21  are  easily 
( jstinguishable  from  licenses  issued  to 
( ilder  drivers  and  that  they  are  tamper 
1  esistant. 

To  demonstrate  compliance  in 
i  ubsequent  fiscal  years,  States  need  only 
!  ubmit  information  documenting  any 
( hanges  to  the  State's  driver's  licenses 
( ir  underage  driving  prevention 
rogram,  or  a  certification  stating  that 
lere  haye  been  no  changes  since  the 
ate's  previous  year's  submission. 
The  agency  notes  that  the  Office  of 
venile  Justice  and  Delinquency 

vention  of  the  U.S.  Department  of 
stice  (EKDJ)  awarded  $25  million  in 

ts  in  FY  1998  to  States  to  encourage 
e  enforcement  of  minimum  drinking 
age  laws.  An  additional  $25  million  in 
{ rants  will  be  available  for  this  purpose 
i  a  FY  1999.  States  that  do  not  abeady 
I  Fleet  each  element  of  the  underage 
inking  prevention  program  criterion 
der  Section  410  may  consider  using 
J  grant  funds  to  develop  programs 
lat  will  enable  these  States  to  qualify 
T  Section  410  funding. 

( 1,  Statewide  Traffic  Enforcement 
i*rogram 

Highly  visible,  widely  publicized  and 
frequently  conducted  impaired-driving 
^traffic  enforcement  programs  are  very 
effective  at  reducing  alcohol-related 
i  italities.  NHTSA  research  strongly 
s  upports  the  use  of  roadside  sobriety 
( heckpoints  and  other  checkpoint 
I  rograms  to  reduce  impaired  driving 
(  eaths  and  injuries.  Decreases  in 
E  Icohol-related  crashes  have  been 
I  sported  consistently  in  States  where 
( heckpoints  are  employed.  A  recent 
!  tudy  of  a  highly  publicized  Statewide 
E  obriety  checkpoint  program 
( 'Checkpoint  Tennessee")  foimd  a  20 
I  ercent  reduction  in  impaired  driving- 
I  }lated  fatal  crashes,  when  compared  to 
ve  surrounding  States  with  no 
tervention  during  the  same  period. 
In  addition,  selective  traffic 
forcement  programs,  saturation 
atrols,  and  special  impaired  driving 
batrols,  particularly  when  accompanied 
iiy  aggressive  public  information 
rograms  and  applied  in  a  coordinated 
tatewide  effort,  have  been  found  to  be 
ery  effective  tools  for  reducing  alcohol- 
lated  fatalities. 

A  basic  grant  criterion  for  Statewide 
irograms  for  stopping  motor  vehicles 
been  a  feature  of  the  Section  410 
rogram  since  1991.  Initially,  only 
rbadblock  or  checkpoint  programs  were 
:  onsidered  acceptable  under  this 


criterion,  but  the  criterion  was 
expanded  later  to  permit,  in  certain 
cases,  other  intensive  and  highly 
publicized  traffic  enforcement 
techniques. 

TEA-21  continues  to  include  in 
Section  410  a  basic  grant  criterion  for  a 
Statewide  traffic  enforcement  program, 
but  the  Act  provides  for  added 
flexibility  regarding  the  elements  States 
must  meet  to  comply.  TEA-21  provides 
that,  to  qualify  for  a  grant  based  on  this 
criterion,  a  State  must  demonstrate: 

A  statewide  program  for  stopping  motor 
vehicles  on  a  nondiscriminatory,  lawful  basis 
for  the  purpose  of  determining  whether  the 
operators  of  such  motor  vehicles  are  driving 
while  under  the  influence  of  alcohol;  or  a 
statewide  special  traffic  enforcement  program 
for  impaired  driving  that  emphasizes 
publicity  for  the  program. 

In  other  words,  any  State  may  qualify 
by  having  either  a  Statewide  program 
for  stopping  motor  vehicles  or  a 
Statewide  special  traffic  enforcement 
program  (STEP)  for  impaired  driving 
that  emphasizes  publicity  regarding  the 
program. 

The  agency  has  modified  this 
criterion  to  reflect  the  changes  made  by 
TEA-21.  As  provided  in  the  interim 
final  rule,  whether  the  State  has 
established  a  Statewide  program  for 
stopping  motor  vehicles  or  a  STEP,  the 
State  program  must  provide  for  the 
following  components:  motor  vehicles 
must  be  stopped  or  STEP'S  must  be 
conducted  on  a  Statewide  basis  (in 
major  areas  covering  at  least  50  percent 
of  the  State's  population):  stops  must  be 
made  or  STEP'S  must  be  conducted  not 
less  than  monthly;  stops  must  be  made 
or  STEP'S  must  be  conducted  by  both 
State  and  local  law  enforcement 
agencies;  and  effective  public 
information  efforts  must  be  conducted 
to  inform  the  public  about  these 
enforcement  activities. 

To  demonstrate  compliance  in  the 
first  fiscal  year  the  State  receives  a  grant 
based  on  this  criterion,  the  State  must 
submit  a  plan  for  its  Statewide  traffic 
enforcement  program,  which  meets  each 
element  of  this  criterion.  The  plan  must 
include  guidelines,  policies  or  operation 
procedures  governing  the  program,  and 
provide  approximate  dates  and 
locations  of  programs  planned  in  the 
coming  year.  The  plan  must  also 
include  the  names  of  law  enforcement 
agencies  expected  to  participate  and 
describe  the  public  information  efforts 
to  be  conducted. 

To  demonstrate  compliance  in 
subsequent  fiscal  years,  the  State  must 
submit  an  updated  plan,  and 
information  documenting  that  the  prior 
year's  plan  was  implemented  effectively 
including,  for  example,  samples  of 


public  information  materials  used  and 
information  that  documents  the 
enforcement  activities  that  took  place. 

D.  Graduated  Driver's  Licensing  System 

There  is  growing  support  nationwide 
for  the  adoption  of  graduated  driver's 
licensing  (GDL)  systems.  A  GDL  system 
generally  consists  of  a  multi-staged 
(usually,  a  three-stage)  process  for 
issuing  driver's  licenses  to  young 
people.  During  the  first  stage,  the 
applicant  generally  is  issued  a  learner's 
permit  and  may  operate  a  motor  vehicle 
only  while  under  the  supervision  of  an 
licensed  driver  over  the  age  of  21. 
During  the  second  stage,  the  applicant  is 
issued  an  intermediate  (or  restricted) 
license  and  may  operate  a  motor  vehicle 
without  a  supervising  adult,  but  only 
under  certain  conditions.  Additional 
restrictions  also  generally  apply  during 
these  first  two  stages.  Once  drivers  meet 
all  of  the  conditions  and  restrictions  of 
the  first  two  stages,  they  can  reach  the 
third  stage  and  earn  an  unrestricted 
license. 

Some  of  the  significant  benefits  of  this 
system  are  that  young  drivers  are  able  to 
gain  valuable  driving  experience  under 
controlled  circumstances,  and  they  must 
demonstrate  responsible  driving 
behavior  and  proficiency  to  move 
through  each  stage  of  the  system  before 
graduating  to  the  next. 

Approximately  20  States  have 
established  some  form  of  GDL  system  in 
the  last  five  years,  and  studies  indicate 
that  the  use  of  such  systems  results  in 
improved  highway  safety.  The  adoption 
of  GDL  systems  resulted  in  a  five 
percent  reduction  in  crashes  in 
California  and  Maryland,  an  eight 
percent  reduction  in  New  Zealand,  a  16 
percent  reduction  for  young  male 
drivers  in  Oregon,  and  a  31  percent 
reduction  in  Ontario,  Canada. 

TEA-21  adds  a  new  graduated 
driver's  licensing  system  basic  grant 
criterion  to  the  Section  410  program. 
TEA-21  provides  that,  to  qualify  for  a 
grant  based  on  this  criterion,  a  State 
must  demonstrate: 

A  3-stage  graduated  licensing  system  for 
young  drivers  that  includes  nighttime  driving 
restrictions  during  the  first  2  stages,  requires 
all  vehicle  occupants  to  be  properly 
restrained,  and  makes  it  unlawful  for  a 
person  under  age  21  to  operate  a  motor 
vehicle  with  a  blood  alcohol  concentration  of 
0.02  percent  or  greater. 

To  qualify  under  this  criterion,  the 
agency's  implementing  regulations 
require  States  to  have  a  three-stage 
program  that  includes  a  learner's  permit 
stage  (Stage  I),  an  intermediate  (or 
restricted)  license  stage  (Stage  II),  and  a 
final  stage,  under  which  the  driver 
receives  an  unrestricted  license  (Stage 
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ni).  Stage  I  must  last  for  at  least  three 
months  and  the  combined  period  of 
Stages  I  and  n  must  last  for  at  least  one 
year. 

The  regulations  provide  that 
applicants  must  be  tested  for  knowledge 
and  vision  before  they  receive  a  Stage  I 
learner's  permit.  To  move  to  a  Stage  n 
intermediate  license,  applicants  must 
have  met  all  the  conditions  of  the  Stage 
I  learner's  permit  for  a  period  of  at  least 
three  months,  and  they  must  pass  a 
driving  skills  test.  To  receive  an 
imrestricted  license  imder  Stage  m, 
applicants  must  have  met  all  the 
conditions  of  the  Stage  I  learner's  permit 
and  the  Stage  n  intermediate  license  for 
a  combined  period  of  at  least  one  year. 

The  regulations  also  specify  the 
conditions  that  must  be  imposed  during 
Stages  I  and  II.  Drivers  with  Stage  I 
learner's  permits  and  Stage  II 
intermediate  licenses  must  abide  by  the 
State's  seat  belt  use  laws  and  zero 
tolerance  laws  if  they  are  imder  the  age 
of  21,  and  they  must  remain  crash  and 
conviction  free.  During  Stage  I,  permit 
holders  may  not  operate  a  motor  vehicle 
at  any  time  (day  or  night)  unless  they 
are  accompanied  by  a  licensed  driver 
who  is  21  years  of  age  or  older.  During 
Stage  n,  drivers  may  not  operate  a  motor 
vehicle  during  certain  nighttime  hours 
unless  they  are  accompanied  by  a 
licensed  driver  who  is  at  least  21  years 
of  age  or  covered  by  a  State-approved 
exception  to  this  restriction.  These 
hours  are  to  be  specified  by  the  State, 
and  they  must  cover  some  period  of 
time  between  the  hours  of  10:00  p.m. 
abd  6:00  a.m. 

Permits  and  licenses  issued  at  all 
three  stages  must  be  distinguishable 
bom  eaca  other.  Since  drivers,  once 
they  reach  Stage  m,  are  eligible  to 
receive  an  unrestricted  license,  none  of 
the  other  conditions  listed  above  need 
to  apply  during  that  stage  of  the  system. 

Tne  interim  regulation  provides  that 
the  GDL  must  cover  "young  drivers," 
but  it  does  not  define  this  term.  Most 
States  that  have  already  adopted  GDL 
systems  cover  novice  teenage  drivers, 
up  to  a  specified  age.  although  one  State 
covers  all  novice  drivers.  The  agency 
defers  to  the  States  to  determine  the  age 
of  drivers  that  should  be  covered  by 
their  GDL  systems. 

To  demonstrate  compliance  in  the 
first  fiscal  year  a  State  receives  a  grant 
based  on  this  criterion,  a  State  must 
submit  a  copy  of  the  law,  regulation  or 
binding  policy  directive  implementing 
or  interpreting  the  law  or  regulation, 
which  provides  for  each  element  of  the 
graduated  driver's  licensing  system 
criterion.  To  demonstrate  compliance  in 
subsequent  fiscal  years,  the  State  need 
only  submit  a  copy  of  any  changes  to 


the  State's  law,  regulation  or  binding 
policy  directive.  If  there  have  been  no 
changes  in  the  State's  law,  regulation  or 
bindng  policy  directive  since  the 
previous  year's  submission,  the  State 
shall  submit  instead  a  certification  to 
that  effiect. 

Although  not  required  under  the 
regulation,  NKTSA  urges  States  to 
consider  including  certain  features  in 
their  graduated  driver's  licensing 
systems,  because  these  features  are 
consistent  with  the  provisions 
recommended  by  NHTSA,  the  National 
Safety  Council  and  other  National 
organizations  in  "Saving  Teenage  Lives: 
The  Call  for  Graduated  Driver 
Licensing"  (in  press).  For  example. 
States  should  consider  requiring  that 
applicants  complete  a  basic  skills  or 
"driver's  education"  course,  with  both 
classroom  instruction  and  supervised 
driving  practice,  before  they  receive  a 
Stage  n  intermediate  license.  In 
addition.  States  should  consider 
requiring  the  following  conditions 
during  ^ge  11:  advanced  driver 
training;  supervised  practice;  lower 
thresholds  of  accumulated  points  before 
sanctions  or  corrective  actions  are 
imposed;  limits  on  the  number  of  non- 
family  passengers  under  the  age  of  21 
who  may  accompany  the  driver  in  the 
vehicle;  advanced  driver  testing  before 
receiving  an  unrestricted  license;  a 
requirement  that  learner's  permit 
holders  remain  crash  and  conviction 
bee  for  six  (rather  than  three)  months 
before  moving  to  the  next  phase;  that 
intermediate  license  holders  remain 
crash  and  conviction  free  for  an 
additional  12  months  before  moving  to 
the  next  phase;  and  a  nighttime  driving 
restriction  during  the  intermediate  stage 
that  is  in  effect  during  the  entire  10:00 
p.m.  to  6:00  a.m.  time  period. 

E.  Drivers  With  High  BAC 

NHTSA  is  keenly  aware  of  the 
hazards  posed  by  drinking  drivers  with 
a  blood  alcohol  concentration  (BAC) 
that  significantly  exceeds  existing  legal 
levels.  Research  indicates  that  drivers 
with  a  highly  elevated  BAC  not  only  are 
at  increased  risk  of  causing  alcohol- 
related  crashes  and  fatalities,  but  also 
are  placing  themselves  at  increased  risk 
of  incurring  more  serious  injuries. 

According  to  the  Fatality  Analysis 
Reporting  System  (FARS),  30  percent  of 
persons  killed  in  motor  vehicle  crashes 
in  1997  were  in  crashes  involving  a 
driver  or  non-occupant  with  a  BAC  of 
0.10  or  greater.  Drivers  with  a  BAC  of 
0.15  or  greater  are  estimated  to  have 
risks  that  increase  to  more  than  300 
times  that  of  sober  drivers.  NHTSA 
estimates  that  more  than  half  of  all 
drinking  drivers  involved  in  fatal 


crashes  have  a  BAC  that  exceeds  0.15 
percent.  Moreover,  a  high  BAC  is  a 
strong  indicator  that  the  driver  is  a 
problem  drinker  and  is  at  risk  of 
becoming  a  repeat  offender. 

To  combat  the  dangers  posed  by 
drivers  with  a  high  BAC,  TEA-21  adds 
a  new  basic  grant  criterion  for  programs 
that  target  these  drivers.  TEA-21 
provides  that,  to  qualify  for  a  grant 
based  on  this  criterion,  a  State  must 
demonstrate: 

Programs  to  taiget  individuals  with  high 
blood  alcohol  concentrations  who  operate  a 
motor  vehicles.  Such  programs  may  include 
implementation  of  a  system  of  graduated 
penalties  and  assessment  of  individuals 
convicted  of  driving  under  the  influence  of 
alcohol. 

This  interim  fiiul  rule  provides  that, 
to  qualify  for  a  grant  based  on  this 
criterion,  a  State  must  have  a  system  for 
imposing  enhanced  penalties  on  those 
drivers  who  have  been  convicted  of 
operating  a  motor  vehicle  while  under 
the  influence  of  alcohol  and  determined 
to  have  a  high  BAC.  These  enhanced 
penalties  must  be  either  more  severe  or 
more  numerous  than  those  applicable  to 
persons  who  have  been  convicted  of 
operating  a  motor  vehicle  while  imder 
the  influence  of  alcohol,  but  were  not 
determined  to  have  a  high  BAC. 

In  order  to  provide  States  with  a  high 
degree  of  latitude  in  fashioning 
appropriate  enhanced  penalties  on  these 
drivers,  NHTSA  has  not  specified  in  the 
interim  rule  the  particular  minimum 
sanctions  that  must  apply.  The 
enhanced  penalties  may  include  longer 
terms  of  license  suspension,  increased 
fines,  additional  or  extended  sentences 
of  confinement,  vehicle  sanctions,  or 
mandatory  assessment  and  treatment  as 
appropriate. 

For  the  purposes  of  this  criterion,  the 
interim  rule  provides  that  the  threshold 
level  at  which  high  BAC  sanctions  must 
begin  to  apply  may  be  at  any  level  above 
the  standard  BAC  level  at  which 
sanctions  for  non-commercial  drivers 
begin  to  apply,  but  it  must  begin  at  or 
below  0.20  BAC.  For  example,  if  the 
standard  BAC  level  in  a  State  is  0.08, 
then  the  State  may  begin  to  impose 
enhanced  sanctions  on  offenders 
determined  to  have  a  BAC  of  0.09  or 
greater,  or  the  state  could  choose 
interest  to  begin  imposing  such 
sanctions  on  offenders  with  a  BAC  of 
0.12  and  above.  If  the  State  does  not 
begin  to  impose  such  sanctions  until 
offenders  are  determined  to  be  at  0.21 
BAC  or  greater,  however,  the  State 
system  will  not  comply. 

The  agency  is  aware  of  ten  States  that 
have  such  graduated  penalty  programs. 
In  these  States,  the  enhanced  or 
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additional  penalties  begin  to  apply  at 
levels  ranging  from  0.15  to  0.20  BAG. 
To  demonstrate  compliance  in  the 
first  fiscal  year  a  State  receives  a  grant 
based  on  this  criterion,  a  State  must 
submit  a  copy  of  the  law,  regulation  or 
binding  policy  directive  implementing 
or  interpreting  the  law  or  regulation, 
which  provides  for  each  element  of  the 
program  for  drivers  v«dth  high  BAG 
criterion.  The  law,  regulation  or  binding 
poUcy  must  specify  the  penalties  that 
are  to  be  imposed  on  drivers  determined 
to  have  a  high  BAG,  and  these  penalties 
must  be  greater  than  those  that  apply  to 
other  convicted  drivers.  To  demonstrate 
compliance  in  subsequent  fiscal  years, 
the  State  need  only  submit  a  copy  of  any 
changes  to  the  State's  law,  regulation  or 
binding  policy  directive.  If  there  have 
been  no  changes  in  the  State's  law, 
regulation  or  binding  policy  directive 
since  the  previous  year's  submission, 
the  State  shall  submit  instead  a 
certification  to  that  effect. 

F.  Young  Adult  Drinking  and  Driving 
Programs 

Alcohol  involvement  in  crashes 
reaches  its  highest  rate  for  those 
between  the  ages  of  21  and  34.  PARS 
data  for  1997  indicates  that  45  percent 
of  all  drinking  drivers  in  alcohol-related 
fatal  crashes  were  in  this  age  group. 
More  than  50  percent  of  those  drivers  21 
to  34  years  of  age  who  were  killed  in 
fatal  crashes  had  alcohol  in  their 
system — the  highest  percentage  of  any 
age  group.  Data  from  a  1996  Roadside 
Survey  show  that  although  the 
percentage  of  all  drivers  with  a  BAG  of 
0.05  or  above  had  decreased  since  1986 
(from  8.4  percent  to  7.7  percent),  the 
percentage  of  those  age  21-34  with  a 
BAG  of  0.05  or  above  increased  (from 
9.9  percent  to  11.3  percent).  The  same 
tread  was  true  for  those  with  a  BAG  of 
0.10  or  above — the  percentage  of  ail 
drivers  with  a  BAG  of  0.10  or  above 
decreased  (from  3.2  percent  to  2.8 
percent)  while  the  percentage  of  those 
age  21-34  with  a  BAG  of  0.10  or  above 
increased  (fit>m  3.3  percent  to  3.8 
percent).  Self-reported  survey  data 
indicate  that  adults  age  21-29  are  the 
most  likely  to  drive  after  drinking.  Since 
the  drivers  in  this  age  group  can  drink 
lawfully,  the  laws  and  enforcement 
strategies  that  are  used  to  target  teenage 
drivers  are  not  available  for  them. 
Therefore,  other  prevention  and 
enforcement  strategies  must  be 
identified  to  target  drivers  in  this  age 
group. 

TEA-21  adds  a  new  basic  grant 
criterion  to  the  Section  410  program  to 
encourage  the  development  of  young 
adult  drinking  and  driving  programs. 
TEA-21  provides  that,  to  qualify  for  a 


grant  based  on  this  criterion,  a  State 
must  demonstrate: 

Programs  to  reduce  driving  while  under 
the  influence  of  alcohol  by  individuals  age  21 
through  34.  Such  programs  may  include 
awareness  campaigns;  traffic  safety 
partnerships  with  employers,  colleges,  and 
the  hospitality  industry:  assessments  of  first 
time  offenders:  and  incorporation  of 
treatment  into  judicial  sentencing. 

The  interim  final  rule  provides  that, 
to  qualify  imder  this  criterion,  States 
must  meet  two  requirements.  First,  they 
must  demonstrate  that  they  have  in 
place  a  public  information  and 
awareness  campaign  aimed  at  persons 
between  the  ages  of  21  and  34.  Such  a 
program  must  be  conducted  on  a 
Statewide  basis,  and  it  must  be  designed 
to  increase  awareness  among  young 
adults  (age  21-34)  regarding  alcohol- 
impaired  driving  laws  and  the  penalties, 
costs  and  other  consequences  of 
alcohol-impaired  driving. 

Second,  they  must  demonstrate  that 
they  have  in  place  certain  partnership 
activities  that  seek  to  promote 
prevention.  The  interim  regulation 
identifies  foiu-  such  activities:  activities 
involving  the  participation  of 
employers;  activities  involving  the 
participation  of  colleges  or  universities: 
activities  involving  the  participation  of 
the  hospitality  industry;  and  activities 
involving  the  participation  of 
appropriate  State  officials  that  will 
encourage  the  assessment  and 
incorporation  of  treatment  as 
appropriate  in  judicial  sentencing  for 
young  adult  drivers. 

The  agency  does  not  expect  that 
States  will  have  all  such  partnership 
activities  in  place  during  the  first  year 
of  the  Section  410  program. 
Accordingly,  the  interim  final  rule 
provides  States  with  an  opportunity  to 
put  these  activities  into  place  over  time. 
To  qualify  in  the  first  fiscal  year  a  State 
receives  a  grant  based  on  this  criterion, 
the  State  must  be  engaged  in  one  of 
these  four  partnership  activities,  and  it 
must  have  a  plan  for  expanding  into  the 
other  areas.  To  qualify  in  subsequent 
fiscal  years,  the  State  must  be  engaged 
in  all  four  activities. 

To  demonstrate  compliance  in  the 
first  fiscal  year  a  State  receives  a  grant 
based  on  this  criterion,  the  State  must 
submit  a  description  and  sample 
materials  documenting  the  Statewide 
public  information  and  awareness 
campaign,  a  description  and  sample 
materials  docimienting  the  ongoing 
partnership  activities  involving  at  least 
one  of  the  four  components  listed  above, 
and  a  plan  that  outlines  proposed  efforts 
to  conduct  activities  involving  ail  four 
of  these  components.  To  demonstrate 
compliance  in  subsequent  fiscal  years. 


the  State  must  submit  an  updated 
description  of  its  Statewide  public 
information  and  awareness  campaign 
and  of  all  ongoing  partnership  activities, 
with  information  documenting  that  all 
four  components  are  involved. 

G.  Testing  for  BAC 

Improving  the  rate  of  testing  for  blood 
alcohol  concentration  (BAC)  of  drivers 
involved  in  fatal  crashes  is  a  critical 
component  of  any  alcohol-impaired 
driving  program.  Increased  BAG  testing 
helps  us  to  understand  the  problem, 
identify  offenders,  and  take  steps  to 
develop  effective  solutions  to  reduce  the 
tragic  consequences  of  impaired  driving. 
According  to  PARS  data,  only  43.7 
percent  of  all  drivers  involved  in  fatal 
crashes  in  1997  were  tested  for  BAG  and 
the  results  are  known.  NHTSA  estimates 
that  thousands  of  drivers  each  year  are 
impaired  by  alcohol  when  involved  in 
a  fatal  crash,  but  are  not  detected  or 
charged  because  a  BAG  test  was  not 
administered  or  the  results  are  not 
available.  If  more  drivers  were  tested  for 
BAG  and  the  results  are  made  available, 
estimates  of  alcohol  involvement  in  fatal 
crashes  would  be  more  acciuate,  more 
offenders  would  be  prosecuted  and  the 
data  collected  would  faciUtate  the 
development  of  better  alcohol-impaired 
driving  countermeasures. 

Mandatory  BAC  testing  has  been  a 
supplemental  grant  criterion  under 
Section  410  since  the  inception  of  the 
program.  TEA-21  modifies  this  criterion 
and  makes  it,  for  the  first  time,  a 
criterion  for  a  basic  grant.  Under  TEA- 
21,  to  qualify  for  a  grant  based  on  this 
criterion,  a  State  must  demonstrate: 

An  effective  system  for  increasing  the  rate 
of  testing  of  the  blood  alcohol  concentrations 
of  motor  vehicle  drivers  involved  in  fatal 
accidents  and,  in  fiscal  year  2001  and  each 
fiscal  year  thereafter,  a  rate  of  such  testing 
that  is  equal  to  or  greater  than  the  national 
average. 

Prior  to  the  enactment  of  TEA-21, 
States  could  qualify  for  a  supplemental 
grant  based  on  this  criterion  if  they 
demonstrated  that  they  provided  for 
mandatory  testing  of  drivers  involved  in 
fatal  or  serious-injury  crashes  for  the 
presence  of  alcohol  when  there  was 
probable  cause  to  do  so.  States  could 
demonstrate  compUance  as  either  Law 
States  or  Data  States.  Law  States  were 
required  to  submit  a  law  that  provided 
that  law  enforcement  officials  were 
required  to  order  and  that  offenders 
were  required  to  submit  to  a  chemical 
test  in  all  fatal  and  serious  injury 
crashes  where  there  was  probable  cause 
to  order  the  test.  Data  States  were 
required  to  submit  data  showing  that 
substantially  all  drivers  in  fatal  and 
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serious  injury  crashes  were  in  fact 
tested. 

TEA-21  changed  this  criterion  by 
focusing  solely  on  fatal  (and  not  serious 
injury)  crashes  and  by  shifting  the 
emphasis  of  this  criterion  from  program 
design  to  performance.  TEA-21 
provides  that,  to  qualify  for  a  grant 
based  on  this  criterion  in  FY  1999  and 

2000,  a  State  must  show  an  effective 
system  for  improving  the  rate  of  testing 
(without  specifying  the  method  for 
doing  so).  To  qualify,  beginning  in  FY 

2001,  a  State  must  have  a  testing  rate 
that  is  above  the  national  average. 

The  agency  believes  Congress 
intended  to  encourage  States  to  take  a 
variety  of  steps  in  the  first  two  fiscal 
years  of  this  program  (in  FY's  1999  and 
2000)  to  increase  their  particular  testing 
rates  and,  thereby,  increase  testing  rates 
in  the  nation  as  a  whole.  Then,  in  FY 
2001  and  beyond,  only  those  States  that 
exceed  the  national  average  will  be 
eligible  for  a  grant  based  on  this 
criterion. 

Accordingly,  the  agency  has  decided 
to  provide  additional  flexibility  in  the 
interim  final  rule  by  permitting  States  to 
qualify  for  a  grant  based  on  this 
criterion  in  FY's  1999  and  2000  through 
various  methods. 

States  may  continue  to  qualify  based 
on  a  law  or  data.  A  State  can  qualify 
based  on  its  law,  if  the  law  provides  that 
law  enforcement  officials  are  required  to 
order  and  that  offenders  are  required  to 
submit  to  a  chemical  test  in  all  fatal 
crashes.  A  State  can  qualify  based  on 
data,  if  the  data  shows  that  the  State's 
percentage  of  BAG  testing  among  drivers 
involved  in  fatal  motor  vehicle  crashes 
is  equal  to  or  exceeds  the  national 
average,  as  determined  under  the  most 
recently  available  PARS  data  as  of  the 
first  day  of  the  fiscal  year  for  which 
grant  funds  are  being  sought. 

Alternatively,  the  intenm  final  rule 
provides  that  States  may  qualify  instead 
by  agreeing  to  conduct  a  symposium  or 
workshop  designed  to  increase  the 
percentage  of  BAG  testing  for  drivers 
involved  in  fatal  motor  vehicle  crashes. 
The  symposium  or  workshop  must  be 
attended  by  a  broad  range  of  individuals 
in  the  State  who  play  a  role  and  can 
have  an  impact  on  the  State's  percentage 
of  BAG  testing,  including 
representatives  of  law  enforcement 
officials,  prosecutors,  hospital  officials, 
medical  examiners  and/or  coroners, 
physicians  and  judges.  States  have 
conducted  these  types  of  workshops  or 
s)miposia,  with  positive  results.  The 
agency  believes  States  that  take  this  step 
can  be  effective  at  increasing  their  BAG 
testing  percentages. 

The  information  States  must  submit  to 
demonstrate  compliance  with  this 


criterion  differs,  depending  on  the  fiscal 
year  in  which  the  State  is  applying, 
whether  this  is  a  first  or  a  subsequent- 
year  application,  and  the  method  the 
State  is  using  to  qualify.  The  interim 
final  rule  provides  a  detailed  account  of 
the  information  that  must  be  submitted 
in  each  individual  case. 

For  example,  to  demonstrate 
compliance  in  FY  1999  or  2000  based 
on  a  law,  the  State  must  submit  a  copy 
of  the  law,  regulation  or  binding  policy 
directive  implementing  or  interpreting 
the  law  or  regulation  that  provides  for 
each  element  of  this  criterion.  To 
demonstrate  compliance  in  FY  1999  or 
2000  based  on  data,  the  State  must 
submit  a  statement  certifying  that  the 
percentage  of  BAG  testing  among  drivers 
involved  in  fatal  motor  vehicle  crashes 
in  the  State  is  equal  to  or  greater  than 
the  national  average,  as  determined 
under  the  most  recently  available  FARS 
data  as  of  the  first  day  of  the  fiscal  year 
for  which  grant  funds  are  being  sought. 
NHTSA  will  verify  the  actual  testing 
percentages. 

To  demonstrate  compliance  in  FY 
1999  or  2000  based  on  an  agreement  to 
conduct  a  symposium  or  workshop,  the 
State  must  describe  the  symposium  or 
workshop  that  is  plaimed,  and  submit  a 
copy  of  the  proposed  agenda  and  a  list 
of  the  names  and  affiliations  of  the 
individuals  who  are  expected  to  attend. 
If  the  symposium  or  workshop  has 
already  taken  place,  the  State  must 
describe  the  event  and  submit  the  actual 
agenda  and  list  of  attendees. 

If  a  State  demonstrated  compliance  in 
FY  1999  based  on  an  agreement  to 
conduct  a  symposium,  then  to 
demonstrate  compliance  in  FY  2000 
using  the  same  method,  the  State  must 
submit  the  report  or  other 
documentation  that  was  generated  as  a 
result  of  the  symposium  or  workshop, 
with  the  recommendations  that  were 
developed,  and  a  plan  that  outlines  how 
the  reconmiendations  will  be 
implemented. 

Beginning  in  FY  2001,  to  demonstrate 
compliance  for  a  grant  based  on  this 
criterion,  a  State  need  only  submit  a 
statement  certifying  that  the  percentage 
of  BAG  testing  among  drivers  involved 
in  fatal  motor  vehicle  crashes  in  the 
State  is  equal  to  or  exceeds  the  national 
average,  as  determined  under  the  most 
recently  available  FARS  data  as  of  the 
first  day  of  the  fiscal  year  for  which 
grant  funds  are  being  sought.  NHTSA 
will  verify  the  actual  testing 
percentages. 

ni.  Performance  Grant  Criteria 

In  past  years,  some  have  challenged 
the  approach  taken  by  the  Section  410 
program,  under  which  States  qualify  for 


grants  if  they  adopt  programs  from  a 
prescribed  list  established  by  Gongress. 
They  argue  that  States  should  be 
provided  the  opportimity  to  qualify  for 
grants  based  on  their  performance, 
writhout  regard  to  the  particular 
programs  that  the  States  chose  to  use  to 
obtain  their  results. 

The  new  Section  410  program,  as 
amended  by  TEA-21,  addresses  this 
concern  by  providing  for  not  one,  but 
two,  basic  grants.  States  may  qualify  for 
funds  under  a  programmatic  basic  grant 
if  they  conduct  programs  that  are 
outlined  in  the  programmatic  basic 
grant  criteria.  Alternatively,  States  may 
qualify  for  funds  under  a  performance 
basic  grant  simply  by  demonstrating 
State  performance.  (Moreover,  States 
that  meet  both  sets  of  requirements  can 
qualify  to  receive  both  basic  grants.) 

To  qualify  for  a  performance  basic 
grant,  a  State  must  demonstrate  each  of 
the  following: 

(A)  The  percentage  of  fatally  injured 
drivers  widi  0.10  percent  or  greater  blood 
alcohol  concentration  in  the  State  has 
decreased  in  each  of  the  3  most  recent 
calendar  years  for  which  statistics  for 
determining  such  percentages  are  available; 
and 

(B)  The  percentage  of  fatally  injured 
drivers  with  0.10  percent  or  greater  blood 
alcohol  concentration  in  the  State  has  been 
lower  than  the  average  percentage  for  all 
States  in  each  of  the  [3  most  recent]  calendar 
years  [for  which  statistics  for  determining 
such  percentages  are  available]. 

The  interim  final  rule  adopts  these 
two  conditions,  and  establishes  two 
methods  for  calculating  the  percentages 
described  above. 

Each  calendar  year,  NHTSA  will 
calculate  the  percentage  of  fatally 
injured  drivers  with  a  BAG  of  0.10 
percent  or  greater  for  each  State  and  the 
average  percentage  for  all  States  for  each 
of  the  three  most  recent  calendar  years 
for  which  the  data  are  available  as  of  the 
first  day  of  the  fiscal  year  for  which 
grant  funds  are  being  sought,  using  data 
contained  in  the  FARs,  and  NHTSA's 
method  for  estimating  alcohol 
involvement  (as  developed  and 
published  by  Klein,  1986).  The  agency 
then  will  make  the  information 
available  through  its  regional  offices. 

Any  State  that  meets  the  two 
requirements  outlined  above,  based  on 
the  percentages  calculated  by  NHTSA, 
may  demonstrate  compliance  simply  by 
submitting  a  certification  statement. 
NHTSA  will  verify  the  actual 
percentages. 

Alternatively,  any  State  with  a 
percentage  of  BAG  testing  among  fatally 
injured  drivers  of  85  percent  or  greater 
in  the  three  most  recent  calendar  years 
for  which  FARS  data  are  available  as  of 
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til  i  first  day  of  the  fiscal  year  for  which 
grant  funds  are  being  sought,  as 
datermined  by  the  FARS  data,  may 
pJQrform  its  own  calculations.  The  State 
wt)uld  calculate  the  percentage  of  fatally 
ii^jured  drivers  with  a  BAG  of  0.10 
p^cent  or  greater  in  that  State  for  these 
t]u«e  calendar  years,  using  only  data  for 
drivers  with  a  known  BAG. 

The  State  would  demonstrate 
compliance  by  submitting  its 
calculations  and  a  statement  certifying 
t  the  State  meets  the  requirements, 
ed  on  the  State's  calculation  of  the 
entage  of  fatally  injiu^d  drivers 
such  a  BAG  in  the  State  and 
SA's  calculation  of  this  percentage 
mlall  States.  NHTSA  will  verify  the 
actual  percentages  submitted  using 
FIARS  data. 

r  i  Supplemental  Grant  Criteria 

Prior  to  the  enactment  of  TEA-21,  the 
Sielction  410  supplemental  grant  criteria 
included  the  following:  an  open 
container  and  consumption  law;  a 
sy  spension  of  registration  and  return  of 
lioense  plate  program;  a  mandatory 
blood  alcohol  concentration  testing 
program;  a  drugged  driving  prevention 
program;  a  per  se  law  at  0.08  BAG 
(during  the  first  three  fiscal  years  in 
which  a  basic  grant  was  received);  and 
a  video  equipment  program. 

jTEA-Zl  removed  some  of  these 
criteria  fi-om  the  Section  410  program.  A 
per  se  law  at  0.08  BAG  became  the 
criterion  for  a  separate  incentive  grant 
program,  23  U.S.C.  163,  imder  which 
Stytes  may  qualify  for  a  total  of  $500 
million  over  a  six-year  period.  An  open 
container  and  consumption  law  became 
tn^  criterion  for  a  new  transfer  program, 
28' U.S.C.  154,  under  which  States  vfill 
b«  subject  to  a  transfer  of  highway 
c^hstruction  funds  beginning  in  FY 
21)01  unless  they  have  enacted  and  are 
enforcing  such  a  law.  Some  of  the 
supplemental  criteria  (or  modifications 

reof)  continue  to  be  features  of  the 

:tion  410  program. 

Vith  the  enactment  of  TEA-21,  to 

ilify  for  a  supplemental  grant,  a  State 
must  be  eligible  for  at  least  one  of  the 
twp  Section  410  basic  grants,  and  it 
niilst  demonstrate  compliance  with  one 
Of  tnore  of  the  following  six 
supplemental  grant  criteria:  a  video 
equipment  program;  a  self-sustaining 
drank  driving  prevention  program;  the 
rejauction  of  driving  with  a  suspended 
license;  a  passive  alcohol  sensor 
program;  an  effective  DWI  tracking 
system;  or  other  innovative  programs. 
Of  these  criteria,  the  passive  alcohol 
sensor  program,  an  effective  DWI 
tracking  system  and  other  innovative 
p^bgrams  are  new  to  Section  410.  Two 
of  he  criteria  were  features  of  Section 


410  prior  to  the  enactment  of  TEA-21 
(the  video  equipment  program  was  a 
supplemental  grant  criterion  and  the 
self-sustaining  drunk  driving  prevention 
program  was  a  criterion  for  a  basic 
grant).  The  reduction  of  driving  with  a 
suspended  license  criterion  represents  a 
modification  of  a  foriner  Section  410 
criterion,  which  encouraged  States  to 
provide  for  the  suspension  of 
registration  and  return  of  license  plates 
for  certain  serious  offenses. 

A.  Video  Equipment  Program 

The  use  of  in-vehicle  video 
equipment  to  record  DWI  investigations 
has  increased  in  recent  years,  and 
officers  who  have  used  the  equipment 
identify  many  positive  results.  They 
indicate,  for  example,  that  use  of  the 
equipment  provides  evidence  of  what 
happened  at  the  time  of  the  arrest,  it 
convinces  many  defendants  to  plead 
guilty,  it  helps  officers  testify  in  court 
and  it  protects  officers  from  false 
allegations  and  liability  suits.  Use  of  the 
equipment  also  helps  the  persons  who 
have  been  detained.  It  helps  to  ensure 
that  officers  follow  correct  procedures 
and  othenvise  protects  the  suspects' 
rights. 

The  majority  of  law  enforcement 
agencies  that  use  video  equipment  have 
v\a-itten  policies  governing  its  use.  These 
policies  address  what  types  of  arrests 
should  be  recorded,  who  is  responsible 
for  maintaining  the  equipment, 
evidentiary  issues  and  information 
about  training.  A  model  policy  has  been 
developed  by  the  International 
Association  of  Chiefs  of  Police. 

A  video  equipment  program  has  been 
a  supplemental  grant  criterion  under 
Section  410  since  1991.  TEA-21 
continues  to  include  this  program  as  a 
supplemental  grant  criterion,  without 
change.  To  qualify  for  a  grant  based  on 
this  criterion,  a  State  must  demonstrate 
that: 

The  State  provides  for  a  program  to  acquire 
video  equipment  to  be  used  in  detecting 
persons  who  operate  motor  vehicles  while 
under  the  influence  of  alcohol  and  in 
prosecuting  those  persons,  and  to  train 
personnel  in  the  use  of  that  equipment. 

The  requirements  that  States  must 
meet  and  the  information  they  must 
submit  to  demonstrate  compliance  with 
this  criterion  are  essentially  unchanged. 
Accordingly,  there  are  not  substantive 
changes  to  this  portion  of  the  agency's 
implementing  regulation. 

'To  demonstrate  compliance  in  the 
first  fiscal  year  a  State  receives  a  grant 
based  on  this  criterion,  as  before,  the 
State  must  submit  a  plan  for  the 
acquisition  and  use  of  video  equipment 
in  law  enforcement  vehicles  for  the 
enforcement  of  impaired  driving  laws. 


including:  a  schedule  for  the  areas 
where  the  equipment  has  been  and  will 
be  installed  and  used;  a  plan  for  training 
law  enforcement  personnel,  prosecutors 
and  judges  in  the  use  of  this  equipment: 
and  a  plan  for  public  information  and 
education  programs  to  enhance  the 
general  deterrent  effect  of  the 
equipment. 

To  demonstrate  compliance  in 
subsequent  years,  the  State  must  submit 
information  on  the  use  and  effectiveness 
of  the  equipment  and  an  updated  plan 
for  any  acquisition  and  use  of  additional 
equipment. 

B.  Self-Sustaining  Drunk  Driving 
Prevention  Program 

Self-sustaining  drunk  driving 
prevention  programs  ensure  that 
resources  are  generated  while  a  State  is 
enforcing  its  impaired  driving  laws,  and 
then  are  made  available  to  detect,  arrest, 
prosecute  and  sanction  other  DWI 
offenders  and  to  educate  the  public 
about  impaired  driving.  A  self- 
sustaining  program  provides  for  fines, 
reinstatement  fees  or  other  charges  to  be 
assessed,  and  for  the  funds  received  to 
be  used  directly  to  sustain  a 
comprehensive  Statewide  drunk  driving 
prevention  program.  States  that  have 
institute  such  programs  have  been  very 
effective  in  reducing  alcohol-related 
crashes  and  fatalities. 

A  self-sustaining  drunk  driving 
prevention  program  has  l>een  a  basic 
grant  criterion  under  the  Section  410 
program  since  the  program's  inception. 
TEA-21  continues  to  include  this  grant 
criterion  in  Section  410,  but  changes  it 
fit>m  a  basic  to  a  supplemental  criterion 
and  makes  some  modifications  to  the 
elements  that  States  must  meet  to 
demonstrate  compliance  with  this 
criterion.  TEA-21  provides  that,  to 
qualify  for  a  grant  based  on  this 
criterion,  a  State  must  demonstrate  that: 

The  State  provides  for  a  self-sustaining 
drunk  driving  prevention  program  under 
which  a  significant  portion  of  the  fines  or 
surcharges  collected  from  individuals 
apprehended  and  fined  for  operating  a  motor 
vehicle  while  under  the  influence  of  alcphol 
are  returned  to  those  communities  which 
have  comprehensive  programs  for  the 
prevention  of  such  operations  of  motor 
vehicles. 

Prior  to  the  enactment  of  TEA-21, 
States  could  qualify  under  this  criterion 
if  a  significant  portion  of  the  fines  or 
surcharges  collected  from  individuals 
apprehended  and  fined  for  operating  a 
motor  vehicle  while  under  the  influence 
of  alcohol  was  either  returned  or  an 
equivalent  amount  was  provided  to 
communities  with  self-sus3ining 
comprehensive  drunk  driving 
prevention  programs.  TEA-21  amended 


this  criterion  to  provide  that  providing 
an  equivalent  amount  of  funds  is  no 
longer  sufficient.  The  actual  fines  or 
surcharges  collected  now  must  be 
returned  to  those  communities  in  order 
for  a  State  to  comply.  This  statutory 
change  has  been  incorporated  into  the 
implementing  regulation. 

The  agency  recognizes  that  this 
change  may  prevent  some  States,  such 
as  those  whose  Constitution  prohibits 
such  a  dedicated  non-discretionary  use 
of  fines  and  penalties  obtained  horn 
driving  offenders,  fi-om  qualifying  under 
this  criterion.  However,  NHTSA  notes 
that  Congress  changed  this  criterion 
from  a  basic  to  a  supplemental  grant 
criterion.  Accordingly,  a  State's  inability 
to  comply  with  this  criterion  will  not 
inhibit  any  State's  ability  to  obtain  a 
basic  grant. 

In  previous  years,  States  were 
required  to  submit  a  great  deal  of 
Information  to  demonstrate  compliance 
with  this  criterion.  In  an  effort  to 
streamline  the  administration  of  this 
program,  and  to  reduce  the 
recordkeeping  and  reporting  burdens  on 
the  States,  the  agency  has  simplified 
this  portion  of  the  regulation.  To 
demonstrate  compliance  in  the  first  year 
a  State  receives  a  grant  based  on  this 
criterion,  the  State  now  need  only 
submit  a  copy  of  the  law,  regulation  or 
binding  policy  directive  that  provides 
for  a  self-sustaining  drunk  driving 
prevention  program  and  certain 
Statewide  data  (or  a  representative 
sample). 

The  law,  regulation  or  binding  policy 
directive  must  provide  for  fines  or 
surcharges  to  be  imposed  on  individuals 
apprehended  for  operating  a  motor 
vehicle  while  under  the  influence  of 
alcohol  and  for  such  fines  or  surcharges 
collected  to  be  returned  to  communities 
with  comprehensive  drunk  driving 
prevention  programs.  The  interim  final 
rule  defines  the  elements  of  such  a 
program.  The  data  must  show  the 
aggregate  amount  of  fines  or  surcharges 
collected,  the  aggragate  amount  of 
revenues  returned  to  communities  with 
comprehensive  drunk  driving 
prevention  programs  under  the  State's 
self-sustaining  system,  and  the  aggregate 
cost  of  the  State's  comprehensive  drunk 
driving  prevention  programs. 

To  demonstrate  compfiance  in 
subsequent  years,  States  need  only 
submit  updated  data  and  either  a  copy 
of  any  changes  to  the  State's  law, 
regulation  or  bijiding  policy  directive 
or,  if  there  have  been  no  changes  to  the 
State's  law,  regulation  or  binding  poUcy 
directive,  then  a  certification  statement 
to  that  effect. 


C.  Reduction  of  Driving  With  a 
Suspended  License 

Ehiving  with  a  suspended  license 
(DWS)  is  illegal  in  all  States,  yet  many 
drivers  with  suspended  licenses 
continue  to  drive.  Studies  estimate  that, 
in  some  States,  as  many  as  60-80 
percent  of  drivers  with  suspended  or 
revoked  licenses  continue  to  drive, 
although  it  is  believed  that  these  drivers 
tend  to  operate  their  vehicles  less 
frequently  and  more  carefully,  to  avoid 
detection. 

A  program  for  the  suspension  of  the 
registration  and  the  return  of  license 
plates  has  been  a  supplemental  grant 
criterion  since  the  inception  of  die 
Section  410  program.  l^A-Zl  adopts  as 
a  supplemental  grant  criterion  a 
modification  of  this  program,  which 
encourages  the  development  of  a 
program  to  reduce  driving  with  a 
suspended  Ucense.  TEA-21  provides 
that,  to  qualify  for  a  grant  based  on  this 
criterion,  a  State  must  demonstrate  that: 

The  State  enacts  and  enforces  a  law  to 
reduce  driving  with  a  suspended  license. 
Such  law  .  .  .  may  require  a  "zebra"  stripe 
that  is  clearly  visible  on  the  license  plate  of 
any  motor  vehicle  owned  and  operated  by  a 
driver  with  a  suspended  license. 

Some  States,  such  as  Oregon,  have 
enacted  "zebra  stripe"  laws  (although 
no  such  laws  are  currently  in  effect). 
The  Oregon  "zebra  stripe"  program, 
which  included  strong  public 
information  and  enforcement 
components,  showed  a  marked 
reduction  in  driving  with  a  suspended 
license.  Other  laws  have  been  shown  to 
be  effective  at  reducing  this  problem,  as 
well;  in  particular,  laws  that  provide  for 
vehicle  sanctions.  Accordingly,  the 
agency  has  decided  that  States  can 
qualify  under  this  criterion  if  they  have 
in  effect  any  one  of  a  number  of  vehicle- 
related  sanctions.  The  sanctions  may 
provide  for  either:  the  suspension  of  the 
registration  and  the  return  of  license 
plates;  or  the  impoimdment. 
immobilization,  forfeiture  or 
confiscation  of  motor  vehicles;  as  well 
as  the  use  of  "zebra  stripes"  or  other 
distinctive  markings  on  license  plates. 

Prior  to  TEA-21.  to  qualify  under  the 
criterion  for  the  suspension  of  the 
registration  and  the  return  of  license 
plates,  State  laws  had  to  apply  to  DWS 
offenders  and  repeat  DWI  offenders. 
Under  TEA-21  and  the  revised 
regulation,  this  criterion  requires  that 
the  vehicle  sanctions  apply  only  to  the 
former. 

In  addition,  prior  to  TEA-21.  the 
vehicle  sanction  had  to  be  in  place 
diu-ing  the  entire  term  during  which  the 
individual's  driver's  license  was  under 
suspension  or  revocation.  Under  TEA- 


21  and  the  revised  regulation,  this 
criterion  does  not  specify  a  minimimi 
length  of  time  during  which  the  vehicle 
sanction  must  apply.  The  regulation 
requires  only  that  the  sanction  must  be 
in  place  for  some  time  period,  to  be 
specified  by  the  State,  diuring  the 
offender's  driver's  license  suspension  or 
revocation  term.  Consistent  with  past 
practice,  and  the  requirements  of  similar 
criteria  currently  being  administered  by 
the  agency  Under  other  programs,  the 
sanction  must  apply  to  any  motor 
vehicle  owned  by  the  individual. 

NHTSA  recognizes  that  the 
suspension  of  the  registration  and  the 
return  of  license  plates,  as  well  as  the 
impoundment,  immobilization, 
forfeiture  or  confiscation  of  a  motor 
vehicle  could  have  serious  adverse 
consequences  on  individuals  other  than 
the  offender.  Accordingly,  although  the 
agency  does  not  encourage  States  to 
create  exceptions  to  their  laws,  and 
exceptions  certainly  are  not  required  to 
be  included  for  a  State  to  qualify  for  a 
grant  imder  this  criterion,  the  interim 
final  rule  provides  that  a  State  may 
provide  limited  exceptions  to  their 
vehicle  sanctions  on  an  individual  basis 
to  avoid  undue  hardship  to  any 
individual  who  is  completely 
dependent  on  the  motor  vehicle  for  the 
necessities  of  life.  Such  individuals  may 
include  any  family  member  of  the 
convicted  individual,  and  any  co-owner 
of  the  motor  vehicle,  but  not  the 
convicted  individual. 

Such  exceptions  may  be  issued  only 
in  accordance  with  a  State  law. 
regulation  or  binding  policy  directive 
establishing  the  conditions  under  which 
motor  vehicles  or  license  plates  may  be 
released  by  the  State  or  under  Statewide 
published  guidelines  and  in  exceptional 
circumstances  specific  to  the  offender's 
motor  vehicle,  and  may  not  result  in 
unrestricted  use  of  the  motor  vehicle. 

To  demonstrate  compliance  in  the 
first  fiscal  year  a  State  receives  a  grant 
based  on  this  criterion,  a  State  must 
submit  a  copy  of  the  law,  regulation  or 
binding  policy  directive  implementing 
or  interpreting  the  law  or  regulation, 
which  provides  for  each  element  of  the 
reduction  of  driving  with  a  suspended 
license  criterion.  To  demonstrate 
compliance  in  subsequent  fiscal  years, 
the  State  need  only  submit  a  copy  of  any 
changes  to  the  State's  law,  regulation  or 
binding  policy  directive.  If  there  have 
been  no  changes  in  the  State's  law, 
regulation  or  binding  policy  directive 
since  the  previous  year's  submission, 
the  State  shall  submit  instead  a 
certification  to  that  effect. 


p.  Passive  Alcohol  Sensors 

Passive  alcohol  sensors  are  designed 
lb  enhance  the  ability  of  law 
enforcement  officials  to  detect  alcohol 
Use  by  a  driver.  These  sensors  often  are 
I  ised  to  enhance  the  capabilities  of 
(  fficers  at  sobriety  checkpoints  or 
i  ivestigative  stops.  Research  reports 
i  idicate  that  passive  sensor  use 
i  icreased  the  detection  of  BACs  of  0.10 
I  r  more  by  15  percent.  An  officer's 
abiUty  to  detect  alcohol  at  lower  BACs 
(e.g.,  between  0.05  and  0.10),  where  it 

more  difficult  for  the  officer  to  detect 

cohol,  was  nearly  doubled  with  the 
of  passive  alcohol  sensors,  thereby 

aking  these  procedures  more  efficient, 
'assive  alcohol  detection  serves  as  an 

:ension  of  the  officers'  ability  to 
etect  alcohol  with  their  senses,  thereby 
enhancing  the  enforcement  of  alcohol- 

lated  traffic  safety  laws.  The  detection 
I  alcohol  typically  provides  sufficient 

ounds  to  further  investigate  whether 
alcohol-related  traffic  law  (e.g., 
ving  under  the  influence)  has  been 
liiolated. 

TEA-21  adds  a  new  supplemental 
jarant  criterion  to  the  Section  410 
program  to  encourage  the  use  of  passive 
Icohol  sensors.  TEA-21  provides  that, 

qualify  for  a  grant  based  on  this 

terion,  a  State  must  demonstrate  that: 

The  State  provides  for  a  program  to  acquire 
ssive  alcohol  seqgors  to  be  used  by  police 
~cers  in  detecting  persons  who  operate 
tiiotor  vehicles  while  under  the  influence  of 
alcohol,  and  to  train  police  officers  in  the  use 
]f  that  equipment. 

To  qualify  for  an  incentive  grant 
ised  on  this  new  criterion,  a  State  must 
lave  a  passive  alcohol  sensor  program 
mat  calls  for  the  acquisition  and  use  of 
passive  alcohol  sensors  and  provides  for 
training  law  enforcement  personnel  in 
'  eir  use. 
The  information  States  must  submit  to 
monstrate  compUance  with  this 
iterion  is  similar  to  the  information 
they  must  submit  to  demonstrate 
|:bmpUance  with  the  video  equipment 
pro^^m.  To  demonstrate  compliance  in 
the  first  fiscal  year  a  State  receives  a 
grant  based  on  this  criterion,  the  State 

Sust  submit  a  plan  for  the  acquisition 
id  use  of  passive  alcohol  sensors.  The 
an  must  include:  A  schedule  for  the 
areas  where  the  equipment  has  been  and 
yifill  be  used;  a  plan  to  train  law 
Enforcement  personnel  and  to  inform 
|>^secutors  and  judges  about  the 
purpose  and  use  of  these  devices;  and 
ajplan  for  a  public  information  and 
4^ucation  program  to  enhance  the 
general  deterrent  effect  of  the 
equipment.  To  demonstrate  compliance 
i,U  subsequent  fiscal  years,  the  State 
nlust  submit  information  on  the  use  and 
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effectiveness  of  the  equipment  and  an 
updated  plan  for  any  acquisition  and 
use  of  additional  equipment 

E.  Effective  DWI  Tracking  System 

Each  year,  more  than  1.4  million 
drivers  are  arrested  for  DWI.  The 
development  of  an  effective  DWI 
tracking  system  in  a  State  can  mhance 
the  deterrent  effect  of  sanctions  by 
ensviring  that  offenders  do  not  fail  to 
complete  conditions  of  sentences, 
administrative  actions,  or  assessment 
and  treatment  due  to  oversight  or 
insufficient  access  to  recorc^.  Effective 
DWI  tracking  systems  also  can  assiire 
that  oCfenden  subsequently  charged 
with  DWI  are  sanctioned  at  the  time  of 
posting  bond  and  sentencing  as  repeat, 
not  first,  offenders.  In  addition,  effective 
tracking  systems  serve  to  focus 
resources  on  those  offenders  who  pose 
the  greatest  risk  to  themselves  and 
others — repeat  offenders  and  problem 
drinkers  with  a  high  BAC. 

In  1997.  NHTSA  completed  a 
comprehensive  study  and  published  a 
three- voliune  report  entitled  "Driving 
While  Intoxicated  Tracking  Systems." 
The  study  concludes  that  an  effective 
DWI  tracking  system  should  provide  the 
means  to  accomplish  two  ends. 

First,  the  DWI  "critical  path"  of  each 
offender  should  be  monitored  from 
arrest  through  dismissal  or  sentence 
completion.  Any  weakness  in  the 
critical  path  may  be  perceived  by  an 
offender  as  an  inability  of  "the  system" 
to  provide  adequate  punishment  and 
may  not  deter  the  o^nder  bom 
repeating  the  offense.  For  example,  if 
alcohol  treatment  was  a  condition  of  a 
sentence,  but  the  ofiender  successfully 
regained  driving  privilege  without 
completing  treatment,  program 
effectiveness  for  that  individual  may  be 
reduced.  General  deterrence  could  be 
reduced  as  well,  due  to  the  perception 
that  sanctions  are  not  enforced. 

Second,  the  DWI  tracking  system 
should  provide  aggregate  DWI  data  on 
various  demographic  groups  that  will 
allow  legislators,  policymakers, 
treatment  professionals,  and  others  to 
evaluate  the  current  DWI  environment,    . 
countermeasure  programs,  and  laws 
designed  to  reduce  DWI,  or  to 
rehabilitate  DWI  offenders.  At  a 
minimum,  annual  statistical  reports 
should  be  available  that  provide  data  on 
arrests,  convictions,  fines  assessed  and 
paid,  pleas,  sanctions,  sentences,  and 
treatment  effectiveness  by  various 
demographic  groups. 

TEA-21  adds  a  new  supplemental 
grant  criterion  to  the  Section  410 
program  for  States  that  develop  effective 
DWI  tracking  systems.  TEA-21  provides 


that,  to  qualify  for  a  grant  based  on  this 
criterion,  a  State  must  demonstrate: 

An  efCective  driving  while  intoxicated 
(DWI)  tracking  system.  Such  a  system  •  •  • 
may  include  data  covering  arrests,  case 
prosecutions,  court  dispositions  and 
sanctions,  and  provide  for  the  linkage  of  such 
data  and  traffic  records  systems  to 
appropriate  jurisdictions  and  offices  within 
the  State. 

To  quaUfy  for  a  grant  based  on  this 
criterion,  a  State  must  demonstrate  that 
it  has  established  a  tracking  system  with 
the  ability  to:  collect,  stora,  and  retrieve 
data  on  individual  DWI  cases,  from 
arrest  through  all  stages,  until  dismissal 
or  until  all  applicable  sanctions  have 
been  completed;  link  the  DWI  tracking 
system  to  appropriate  jurisdictions  and 
offices  within  the  State  to  provide  all 
appropriate  officials  with  timely  and 
accurate  information  concerning 
individuals  charged  with  an  alcohol- 
related  driving  offense;  and  provide 
aggregate  data,  oi^ganized  by  specific 
categories,  suitable  for  allowing 
appropriate  State  officials  to  evaluate 
the  DWI  environment  in  the  State. 

To  demonstrate  compliance  in  the 
first  fiscal  year  a  State  receives  a  grant 
based  on  this  criterion,  the  State  must 
submit  information  describing  the 
system,  including  the  means  used  to 
collect,  store  and  retrieve  data  and  an 
explanation  of  how  the  system  is  linked 
to  appropriate  jurisdictions  and  offices 
within  the  State.  The  State  must  submit 
also  an  example  of  available  statistical 
reports  and  analyses  and  a  sample  data 
run  showing  tracking  of  a  DWI  arrest, 
through  fmal  disposition.  To 
demonstrate  compliance  in  subsequent 
fiscal  years,  the  State  must  submit 
information  demonstrating  the  use  of 
the  system. 

F.  Other  Innovative  Programs 

NHTSA  has  long  sought  ways  to 
encourage  the  development  of 
innovative  programs  to  address 
impaired  driving  and  other  highway 
safety  issues.  The  agency  has  sought 
also  to  identify  innovative  programs  that 
have  been  demonstrated  to  be  effective, 
and  to  publicize  these  successful 
programs,  so  that  others  can  duplicate 
them  in  their  States  or  communities. 
This  technique,  of  encouraging  the 
development  and  then  the  duplication 
of  effective,  innovative  programs, 
accomplishes  several  objectives.  It 
encourages  experimentation,  identifies 
success,  promotes  the  best  use  of 
available  resources  and  helps  States  and 
communities  avoid  having  to  "reinvent 
the  wheel." 

, Since  1993,  NHTSA  ha&  published  the 
Traffic  Safety  Digest,  which  highUghts 
innovative  programs  in  12  different 
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areas  of  traffic  safety.  The  Digest  is 
published  quarterly. 

TEA-21  adds  a  new  supplemental 
grant  criterion  to  the  Section  410 
program  to  encourage  the  development 
of  innovative  programs.  TEA-21 
provides  that,  to  qualify  for  a  grant 
based  on  this  criterion,  a  State  must 
demonstrate: 

Other  innovative  programs  to  reduce  traffic 
safety  problems  resulting  from  individuals 
driving  while  under  the  influence  of  alcohol 
or  controlled  substances,  including  programs 
that  seek  to  achieve  such  a  reduction  through 
legal,  judicial,  enforcement,  educational, 
technological,  or  other  approaches. 

To  qualify  for  an  incentive  grant 
based  on  this  new  criterion,  a  State  must 
demonstrate  that  it  has  implemented  an 
innovative  program  designed  to  reduce 
alcohol-  or  drug-impaired  driving.  To 
ensure  that  programs  are  operational 
and  current,  the  interim  regulation 
provides  that  the  program  must  have 
been  implemented  within  the  last  two 
years.  It  must  also  have  been  shown  to 
be  effective. 

The  agency  will  consider  a  program  to 
be  innovative  if  it  contains  one  or  more 
substantial  components  that  make  the 
program  different  firom  those  previously 
conducted  in  the  State.  The  program 
may  be  an  adaptation  or  combination  of 
approaches  that  have  been  used  before, 
but  it  must  include  one  or  more  featiu«s 
(that  are  more  than  incidental)  that 
make  the  program  unique.  For  example, 
innovative  programs  may  demonstrate 
new  ways  to  reach  target  populations 
(such  as  teenagers  or  Native  Americans) 
more  effectively,  involve  non-traditional 
partners  in  efforts  to  deter  impaired 
driving  (as  the  CODES  project  did  when 
it  encouraged  data  sharing  between  the 
law  enforcement  and  medical 
communities),  or  be  based  on  the 
passage  of  a  unique  law  or  ordinance 
that  is  designed  to  address  alcohol-  or 
drug-impaired  driving. 

To  qualify  for  a  grant  based  on  this 
criterion,  the  innovative  component(s) 
of  the  program  must  not  have  been  used 
by  the  State  in  this  or  a  previous  fiscal 
year  to  qualify  for  a  Section  410  grant 
based  on  any  other  criterion.  For 
example,  a  State  that  qualifies  for  a 
grant  based  on  its  use  of  video  or 
passive  sensor  equipment  could  not 
qualify  for  a  grant  under  the  "other 
innovative  programs"  criterion  based  on 
its  use  of  such  equipment,  imless  the 
State  uses  the  equipment  in  a  unique 
and  innovative  way,  and  the  State's 
imique  or  innovative  method  for  using 
the  equipment  has  been  determined  to 
be  effective. 

In  addition,  the  innovative 
component(s)  of  the  program  may  be 
used  only  once  to  qualify  for  a 


supplemental  Section  410  under  the 
"other  innovative  programs"  criterion. 
To  demonstrate  compliance  with  this 
criterion,  States  must  submit  a 
description  of  the  program.  The 
information  that  must  be  included  in 
the  description  listed  in  the  interim 
regulation.  The  description  may  be 
presented  in  the  same  format  used  by 
States  when  submitting  proposals  to 
NHTSA's  Traffic  Safety  Digest. 
Programs  described  by  a  State  in  its 
Section  410  application  and  determined 
by  NHTSA  to  qualify  under  the  "other 
innovative  programs"  criterion  will 
enable  the  State  to  qualify  for 
supplemental  grant  funds,  and  also  will 
be  considered  for  publication  in  the 
Traffic  Safety  Digest. 

V.  Administrative  Issues 

A.  Qualification  Requirements 

To  agency's  Section  410 
implementing  regulation  continues  to 
outline,  in  the  qualification 
requirements  section,  23  CFR  1313.4(a), 
certain  procediu^l  steps  that  must  be 
followed  when  States  wish  to  apply  for 
a  grant  imder  this  program. 

State  applications  must  be  received  by 
the  agency  no  later  than  August  1  of  the 
fiscal  year  in  which  the  States  are 
applying  for  funds.  The  application 
must  contain  certifications  stating  that: 
(1)  the  State  has  an  alcohol-impaired 
driving  prevention  program  that  meets 
the  grant  requirements;  (2)  it  will  use 
funds  awarded  only  for  the 
implementation  and  enforcement  of 
alcohol-impaired  driving  prevention 
programs:  (3)  it  will  administer  the 
funds  in  accordance  with  relevant 
regulations  and  OMB  Circulars;  and  (4) 
the  State  will  maintain  its  aggregate 
expenditures  fi-om  all  other  sources  for 
its  alcohol-impaired  driving  prevention 
programs  at  or  above  the  average  level 
of  such  expenditiues  in  fiscal  years 
1996  and  1997.  The  regulation  provides 
that  either  State  or  Federal  fiscal  year 
may  be  used. 

Consistent  with  current  procedures 
being  followed  in  other  highway  safety 
grant  programs  being  administered  by 
NHTSA,  once  a  State  has  been  informed 
that  it  is  eligible  for  a  grant,  the  State 
must  include  documentation  in  the 
State's  Highway  Safety  Plan,  prepared 
under  Section  402,  that  indicates  how  it 
intends  to  use  the  grant  funds.  The 
documentation  must  include  a  Program 
Cost  Summary  (HS  Form  217)  obligating 
the  Section  410  funds  to  alcohol- 
impaired  driving  prevention  programs. 

Upon  receipt  and  subsequent 
approval  of  a  State's  application, 
NIHTSA  will  award  grant  funds  to  the 
State  and  will  authorize  the  State  to 


incur  costs  after  receipt  of  an  HS  Form 
217.  Vouchers  must  be  submitted  to  the 
appropriate  NHTSA  Regional 
Administrator  and  reimbursement  will 
be  made  to  States  for  authorized 
expenditures.  The  funding  guidelines 
applicable  to  the  Section  402  Highway 
Safety  Program  will  be  used  to 
determine  reimbursable  expenditures 
under  the  Section  410  program.  As  with 
requests  for  reimbursement  under  the 
Section  402  program.  States  should 
indicate  on  the  vouchers  what  amoimt 
of  the  funds  expended  are  eligible  for 
reimbursement  under  Section  410. 

B.  Limitation  on  Grants 

Prior  to  the  enactment  of  TEA-21, 
qualifying  States  were  eligible  to  receive 
each  Section  410  grant  for  up  to  five 
fiscal  years.  Basic  grants  were  limited  to 
an  amotmt  equal  to  30  percent  of  the 
State's  Section  402  apportionment  for 
fiscal  year  1992.  Each  supplemental 
grant  was  limited  to  five  percent  of  the 
State's  fiscal  year  1992  Section  402 
apportionment.  In  addition.  States  were 
required  to  match  the  grant  funds  they 
received,  so  that  the  Federal  share  did 
not  exceed  75  percent  of  the  cost  of  the 
program  adopted  under  Section  410  in 
the  first  fiscal  year  the  State  received 
funds,  50  percent  in  the  second  fiscal 
year  the  State  received  funds  and  25 
percent  in  the  third,  fourth  and  fifth 
fiscal  year. 

Under  the  new  Section  410  program, 
as  amended  by  TEA-21,  States  are 
eligible  to  receive  Section  410  grants  for 
up  to  six  fiscal  years,  beginning  in  FY 
1998.  A  total  of  S219.5  million  is 
authorized  for  the  program  over  a  six- 
year  period.  Specifically,  TEA-21 
authorized  $34.5  million  for  FY  1998, 
$35  million  for  FY  1999,  $36  milUon  for 
FY  2000,  $36  million  for  FY  2001.  $38 
million  for  FY  2002  and  $40  million  for 
FY  2003. 

TEA-^1  created  two  separate  basic 
grants,  which  have  been  designated  in 
this  interim  final  rule  as  programmatic 
and  performance  basic  grants.  Beginning 
in  FY  1999,  a  State  that  qualifies  for 
either  a  programmatic  or  a  performance 
basic  grant  shall  receive  grant  funds  in 
an  amount  equal  to  25  percent  of  the 
State's  Section  402  apportionment  for 
FY  1997,  subject  to  the  availability  of 
funds.  However,  States  are  at  liberty  to 
apply  for  both  basic  grants.  A  State  thait 
qualifies  for  both  basic  grants  shall 
receive  basic  grant  funds  in  an  amotmt 
equal  to  50  percent  of  the  State's  FY 
1997  Section  402  apportionment, 
subject  to  the  availability  of  funds. 

Section  410,  as  amended  by  TEA-21. 
limits  the  funds  that  will  be  available 
each  fiscal  year  for  supplemental  grants 
to  10  percent  of  the  funding  for  the 


ei  1  ire  Section  410  program  for  that 
fiscal  year.  TEA-21  does  not  specify 
htm  each  State's  supplemental  grant  is 
td  be  calculated. 

The  interim  final  rule  provides  that 
sifpplemental  grants  will  be  calculated 
byjmultiplying  the  number  of 
supplemental  grant  criteria  ajState 
mjoets  by  five  percent  of  the  State's 
Section  402  apportionment  for  FY  1997. 
The  agency  believes  such  a  calculation 
tawes  into  account,  in  an  appropriate 
wJEiy,  the  size  of  the  State  in  terms  of 
ppjpulation  and  highway  mileage  (in 
accordance  with  the  formula  used  under 
Section  402)  and  the  accomplishments 
the  State  has  demcmstrated  in  its 
alicohol-impaired  driving  prevention 
program. 

1 1  States  continue  to  be  required  to 
mUtch  the  grant  funds  they  receive. 
Under  the  matching  requirements,  the 
Federal  share  may  not  exceed  75 
percent  of  the  cost  of  the  program 
adi  >pted  under  Section  410  in  the  first 
ai  II I  second  fiscal  year  the  State  receives 
funds,  50  percent  in  the  third  and  fourth 
fiscal  year  the  State  receives  funds  and 
25  percent  in  the  fifth  and  sixth  fiscal 
yeir.  For  those  States  that  received 
SMlion  410  grants  in  FY  1998,  that  year 
w||l  be  considered  the  State's  first  fiscal 
y^  for  matching  purposes. 

The  agency  will  continue  to  accept  a 
"S6ft"  match  in  Section  410's 
administration.  By  this,  NHTSA  means 
tfai4  State's  share  may  be  satisfied  by  the 
u^  of  either  allowable  costs  incurred  by 
the  State  or  the  value  of  in-kind 
contributions  applicable  to  the  period  to 
which  the  matching  requirement 
applies.  A  State  could  not,  however,  use 
any  Federal  funds,  such  as  its  Section 
462  fimds  or  DOJ  fiinds  (mentioned 
aqQve).  to  satisfy  the  matching 
requirements.  In  addition,  a  State  can 
use  each  non-Federal  expenditure  only 
01)^  for  matching  purposes. 

C.  Award  Procedures 

I 

The  release  of  the  full  grant  amouints 
imder  Section  410  shall  be  subject  to  the 
availabiUty  of  funding  for  that  fiscal 
ye^.  If  there  are  expected  to  be 
ifficient  funds  to  award  full  grant 
)unts  to  all  eUgible  States  in  any 
'  year,  NHTSA  may  release  less 
.  the  full  grant  amoimts  upon  initial 
kroval  of  the  State's  application  and 
lentation,  and  the  remainder  of 
the  full  grant  amounts  up  to  the  State's 
proportionate  share  of  available  funds, 
be|ft>re  the  end  of  that  fiscal  year.  Project 
apit|roval,  and  the  contractual  obligation 
of  the  Federal  government  to  provide 
grant  funds,  shall  be  limited  to  the 
amount  of  funds  released. 

The  Secretary  may  transfer  any 
aiiipunts  remaining  available  under  23 


U.S.C.  Sections  405,  410  and  411  to  the 
amounts  made  available  under  any 
other  of  these  programs  to  ensure,  to  the 
maximum  extent  possible,  that  each 
State  receives  the  maximum  incentive 
funding  for  which  it  is  eUgible. 

VI.  Interim  final  rule 

These  regulations  are  being  pubUshed 
as  an  interim  final  rule.  Accordingly, 
the  revised  regulations  in  Part  1313  are 
fully  in  effect  30  days  after  the  date  of 
the  dociunent's  publication.  No  further 
regulatory  action  by  the  agency  is 
necessary  to  make  these  regulations 
effective. 

These  regulations  have  been 
published  as  an  interim  final  rule 
because  insufficient  time  was  available 
to  provide  for  prior  notice  and 
opportimity  for  conmient.  Grants  vtrill  be 
available  imder  these  revised 
regulations,  beginning  in  FY  1999. 
Many  of  the  grant  criteria  require  States 
to  enact  legislation  in  order  to  comply. 
States  are  preparing  their  legislative 
agendas  now  for  their  1999  legislative 
sessions.  The  States  have  a  need  to 
know  what  the  criteria  for  grants  under 
this  program  will  be  as  soon  as  possible 
so  they  can  enact  conforming 
legislation. 

In  the  agency's  view,  the  States  will 
not  be  impeded  by  the  use  of  an  interim 
final  rule.  The  procedures  that  States 
must  follow  to  apply  for  grants  imder 
this  program  are  not  altered  in  any 
significant  way  from  the  procedures 
they  have  followed  in  the  past  to  apply 
for  Section  410  incentive  grant  funds. 
Those  procedures  were  established  by 
rulemaking  and  were  subject  to  notice 
and  the  opportimity  for  comment. 

The  criteria  States  must  meet  to 
qualify  for  funds  are  derived  from  the 
Federal  statute,  and  many  of  them  are 
the  same  or  similar  to  criteria  previously 
contained  in  the  Section  410  and  other 
grant  programs  administered  by 
NHTSA.  For  these  reasons,  the  agency 
believes  that  there  is  good  cause  to  find 
that  providing  notice  and  comment  in 
connection  with  this  rulemaking  action 
is  impracticable,  unnecessary,  and 
contrary  to  the  public  interest. 

The  agency  requests  written 
comments  on  these  new  regulations.  All 
comments  submitted  in  response  to  this 
document  will  be  considered  by  the 
agency.  Following  the  close  of  the 
comment  period,  the  agency  will 
publish  a  document  in  the  Federal 
Register  responding  to  the  comments 
and,  if  appropriate,  will  make  further 
amendments  to  the  provisions  of  Part 
1313. 


Vn.  Written  Cominents 

Interested  persons  are  invited  to 
comment  on  this  interim  final  rule.  It  is 
requested,  but  not  required,  that  two 
copies  be  submitted. 

All  comments  must  be  limited  to  15 
pages  in  length.  Necessary  attachments 
may  be  appended  to  those  submissions 
without  regard  to  the  15-page  limit  (49 
CFR  553.21).  This  limitation  is  intended 
to  encourage  commenters  to  detail  their 
primary  argimients  in  a  concise  fashion. 

Written  comments  to  the  public 
docket  must  be  received  by  March  1, 
1999.  To  expedite  the  submission  of 
comments,  simultaneous  with  the 
pubhcaticn  of  this  notice,  NHTSA  will 
provide  copies  to  all  Governors' 
Representatives  for  Highway  Safety. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  will  be  considered  and  will 
be  available  for  examination  in  the 
docket  at  the  above  address  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  However,  the 
rulemaking  action  may  proceed  at  any 
time  after  that  date. 

NHTSA  will  continue  to  file  relevant 
material  in  the  docket  as  it  becomes 
available  after  the  closing  date,  and  it  is 
recommended  that  interested  persons 
continue  to  examine  the  docket  for  new 
material. 

Those  persons  who  wish  to  be 
notified  upon  receipt  of  their  comments 
in  the  docket  should  enclose,  in  the 
envelope  with  their  comments,  a  self- 
addressed  stamped  postcard.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

Copies  of  all  comments  will  be  placed 
in  the  Docket  for  this  interim  final  rule 
in  the  Office  of  Docket  Management, 
Room  PLr-401,  Nassif  Building,  400 
Seventh  Street,  S.W.,  Washington,  D.C. 
20590. 

Vm.  RuIemaldBg  Analyses  and  Notice* 

A.  Executive  Order  12612  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  action  will  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
Accordingly,  a  FederaUsm  Assessment 
has  not  been  prepared. 

B.  Executive  Order  12778  (Civil  Justice 
Reform) 

This  interim  final  rule  will  not  have 
any  preemptive  or  retroactive  effect.  The 
enabling  legislation  does  not  establish  a 
procedure  for  judicial  review  of  rules 
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promulgated  under  its  provisions.  There 
is  no  requirement  that  individuals 
submit  a  petition  for  reconsideration  or 
other  administrative  proceedings  before 
they  may  file  suit. 

C.  Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  agency  has  examined  the  impact 
of  this  action  and  has  determined  that 
it  is  not  a  significant  action  within  the 
meaning  of  Executive  Order  12866  or 
significant  within  the  meaning  of  the 
Department  of  Transportation 
Regulatory  Policies  and  Procedures. 

The  action  will  not  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more  or  adversely  affect  in  a  material 
way  a  sector  of  the  economy, 
competition,  jobs,  the  environment, 
pubhc  health  or  safety,  or  State,  local  or 
tribal  governments  or  communities.  It 
will  not  create  a  serious  inconsistency 
or  otherwise  interfere  with  an  action 
taken  or  planned  by  another  agency,  and 
it  will  not  materially  alter  the  budgetary 
imi>act  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof.  Nor 
does  it  raise  novel  legal  or  policy  issues. 

In  addition,  the  costs  associated  with 
this  rule  are  not  significant  and  are 
expected  to  be  offset  by  the  grant  funds 
received  and  the  resulting  highway 
safety  benefits.  The  adoption  of  alcohol- 
impaired  driving  prevention  programs 
should  help  to  reduce  impaired  driving, 
which  is  a  serious  and  costly  problem 
in  the  United  States.  Accordingly, 
further  economic  assessment  is  not 
necessary. 

D.  Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354,  5  U.S.C. 
601-612),  the  agency  has  evaluated  the 
effects  of  this  action  on  small  entities. 

Based  on  the  evaluation,  we  certify 
that  this  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  States  are  the 
recipients  of  any  funds  awarded  under 
the  Section  410  program,  and  they  are 
not  considered  to  be  small  entities, 
under  the  Regulatory  Flexibility  Act. 

E.  Paperwork  Reduction  Act 

The  requirements  in  this  interim  final 
rule  that  provide  that  States  retain  and 
report  information  to  the  Federal 
government  which  demonstrates 
compliance  with  the  alcohol-impaired 
driving  prevention  incentive  grant 
criteria,  are  considered  to  be 
information  collection  requirements,  as 
that  term  is  defined  by  the  Office  of 
Management  and  Budget  (OMB)  in  5 
CFR  Part  1320. 


Accordingly,  these  requirements  have 
been  submitted  previously  to  and 
approved  by  OMB,  pursuant  to  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501,  et  seq.).  These  requirements  have 
been  approved  under  OMB  No.  2127- 
0501,  through  January  31,  2000.  This 
interim  final  rule  reduces  for  the  States 
previous  information  collection 
requirements  associated  with 
demonstrating  compliance  with  many  of 
the  criteria. 

F.  National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  PoUcy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  it  vtrill  not  have  any  significant 
impact  on  the  quality  of  the  human 
environment. 

G.  Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (Public  Law  104-4)  requires 
agencies  to  prepare  a  written  assessment 
of  the  costs,  benefits  and  other  effects  of 
final  rules  that  include  a  Federal 
mandate  likely  to  result  in  the 
expenditure  by  State,  local  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  more  than  $100 
million  annually.  This  interim  final  rule 
does  not  meet  the  definition  of  a  Federal 
mandate,  because  the  resulting  annual 
expenditures  will  not  exceed  the  $100 
million  threshold.  In  addition,  this 
incentive  grant  program  is  completely 
voluntary  and  States  that  choose  to 
apply  and  qualify  will  receive  incentive 
grant  funds. 

List  of  Subjects  in  23  CFR  Part  1313 

Alcohol  and  alcoholic  beverages. 
Grant  programs-transportation,  Highway 
safety.  Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing. 
NHTSA  revises  Part  1313,  chapter  ID,  of 
Title  23  of  the  Code  of  Federal 
Regulations  to  read  as  follows: 

PART  1313— INCENTIVE  GRANT 
CRITERIA  FOR  ALCOHOL-IMPAIRED 
DRIVING  PREVENTION  PROGRAMS 

Sec. 

1313.1  Scope. 

1313.2  Purpose. 

1313.3  Definitions. 

1313.4  General  requirements. 

1313.5  Requirements  for  a  programmatic 
basic  grant. 

1313.6  Requirements  for  a  performance 
basic  grant. 

1313.7  Requirements  for  a  supplemental 
grant. 

1313.8  Award  procedures. 

Appendix  A  to  Part  1313 — Tamper  Resistant 
Driver's  License 


Authority:  23  U.S.C.  410;  delegation  of 
authority  at  49  CFR  1.50. 

§1313.1    Scope. 

This  part  establishes  criteria,  in 
accordance  with  23  U.S.C.  410,  for 
awarding  incentive  grants  to  States  that 
adopt  and  implement  effective  programs 
to  reduce  traffic  safety  problems 
resulting  fi'om  individuals  driving  motor 
vehicles  while  under  the  influence  of 
alcohol. 

§1313.2    Purpose. 

The  purpose  of  this  part  is  to 
encourage  States  to  adopt  and 
implement  effective  programs  to  reduce 
traffic  safety  problems  resulting  from 
individuals  (kiving  motor  vehicles 
while  under  the  influence  of  alcohol. 
The  criteria  established  are  intended  to 
ensure  that  State  alcohol-impaired 
driving  prevention  programs  for  which 
incentive  grants  are  awarded  meet  or 
exceed  minimum  levels  designed  to 
improve  the  effectiveness  of  such 
programs. 

§1313.3    Definitions. 

(a)  "Alcoholic  beverage"  means  wine 
containing  one-half  of  one  percent  or 
more  of  alcohol  by  volume,  beer  and 
distilled  spirits.  Beer  includes,  but  is 
not  limited  to,  ale,  lager,  porter,  stout, 
sake,  and  other  similar  fermented 
beverages  brewed  or  produced  from 
malt,  wholly  or  in  part,  or  fit)m  any 
substitute  therefor.  Distilled  spirits 
include  alcohol,  ethanol,  or  spirits  or 
wine  in  any  form,  including  all 
dilutions  and  mixtures  thereof  from 
whatever  process  produced. 

(b)  "Blood  alcohol  concentration"  or 
"BAC"  means  grams  of  alcohol  per 
deciliter  or  100  milliliters  blood  or 
grams  of  alcohol  per  210  liters  of  breath. 

(c)  "Controlled  substance"  has  the 
meaning  given  such  term  under  section 
102(6)  of  the  Controlled  Substances  Act, 
21  U.S.C.  802(6). 

(d)  "PARS"  means  NHTSA's  Fatality 
Analysis  Reporting  System,  previously 
called  the  Fatal  Accident  Reporting 
System. 

(e)  "Motor  vehicle"  means  a  vehicle 
driven  or  drawn  by  mechanical  power 
and  manufactured  primarily  for  use  on 
public  streets,  roads  and  highways,  but 
does  not  include  a  vehicle  operated  only 
on  a  rail  line. 

(f)  "Operating  a  motor  vehicle  while 
imder  the  influence  of  alcohol"  means 
operating  a  vehicle  while  the  alcohol 
concentration  in  the  blood  or  breath,  as 
determined  by  chemical  or  other  tests, 
equals  or  exceeds  the  level  established 
by  the  State  that  would  be  deemed  to  be 
or  equivalent  to  the  standard  driving 
while  intoxicated  offense  in  the  State. 
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!g)  "Standard  driving  while 
iitoxicated  (DWI)  offense"  means  the 
l^w  in  the  State  that  makes  it  a  criminal 
fense  to  operate  a  motor  vehicle  while 
ider  the  influence  of  or  intoxicated  by 
lohol,  but  does  not  require  a 
tasurement  of  alcohoUc  content. 

13.4    General  requirements, 
a)  Qualification  requirements.  To 
lify  for  a  grant  under  23  U.S.C.  410. 
$tate  must,  for  each  fiscal  year  it  seeks 
tbjqualify: 

(1)  Submit  an  application  to  the 
a|}^ropriate  NHTSA  Regional  Office  that 
demonstrates  that  it  meets  the 
requirements  of  §  1313.5  and/or  §  1313.6 
a|ul,  if  applicable,  §  1313.7,  and 
iAtludes  certifications  that: 

I  (i)  It  has  an  alcohol-impaired  driving 
p^vention  program  that  meets  the 
requirements  of  23  U.S.C.  410  and  23 
Part  1313; 
ii)  It  will  use  the  funds  awarded 
er  23  U.S.C.  410  only  for  the 
lementation  and  enforcement  of 
dohol-impaired  driving  prevention 
p^O^^ms; 

I  (iii)  It  will  administer  the  funds  in 
attordance  with  49  CFR  Part  18  and 
CMB  Circulars  A-102  and  A-87:  and 

tiv)  It  will  maintain  its  aggregate 
expenditures  fixim  all  other  sources  for 
its  alcohol-impaired  driving  prevention 
p^bgrams  at  or  above  the  average  level 
of  ^uch  expenditures  in  fiscal  years 
1^96  and  1997  (either  State  or  Federal 
fiH:al  year  1996  and  1997  can  be  used); 

(2)  After  being  informed  by  NHTSA 

3 t  it  is  eligible  for  a  grant,  submit  to 
agency,  within  30  days,  a  Program 
Cost  Summary  (HS  Form  217)  obligating 
the  Section  410  funds  to  alcohol- 
ii^baired  driving  prevention  programs. 

f3)  Submit  a  State  Highway  Safety 
Plan  by  September  1  of  each  year, 
pursuant  to  23  U.S.C.  402  and  23  CFR 
Part  1200,  that  dociunents  how  the  State 
intends  to  use  the  Section  410  grant 
fu^ds. 

(4)  Submit  an  application  for  grant 
fu  lids,  which  must  be  received  by  the 
ag0ncy  not  later  than  August  1  of  the 
fiscal  year  for  which  the  State  is 
applying  for  funds. 

j)  Limitation  on  grants.  A  State  may 
sive  grants  for  up  to  six  fiscal  years 
inning  after  September  30, 1997, 
iject  to  the  following  limitations: 
[jl)  After  September  30, 1998,  the 
as  ibunt  of  each  basic  grant  in  a  fiscal 
ye^,  under  §  1313.5  or  §  1313.6,  shall 
eqiial  25  percent  of  the  State's 
apportionment  under  23  U.S.C.  402  for 
F1^1997.  subject  to  the  availability  of 
fulds.  If  a  State  qualifies  for  basic  grants 
in  d  fiscal  year  under  both  §  1313.5  and 
§  1$13.6,  the  total  amount  of  basic 


grants  in  the  fiscal  year  shall  equal  50 
percent  of  the  State's  23  U.S.C.  402 
apportionment  for  FY  1997,  subject  to 
the  availability  of  funds. 

(2)  After  September  30, 1998.  the 
amount  of  a  State's  supplemental  grant 
in  a  fiscal  year,  under  §  1313.7,  shall  be 
determined  by  multiplying  the  number 
of  supplemental  grant  criteria  the  State 
meets  by  five  percent  of  the  State's  23 
U.S.C.  402  apportionment  for  FY  1997. 
except  that  the  amount  shall  be  subject 
to  the  availability  of  funds.  The  amount 
available  for  supplemental  grants  for  all 
States  in  a  fiscal  year,  under  §  1313.7, 
shall  not  exceed  ten  percent  of  the  total 
amount  made  available  under  23  U.S.C. 
410  for  the  fiscal  year. 

(3)  In  the  first  and  second  fiscal  years 
a  State  receives  a  basic  or  supplemental 
grant,  it  shall  be  reimbursed  for  up  to  75 
percent  of  the  cost  of  its  alcohol- 
impaired  driving  prevention  program 
adopted  pursuant  to  23  U.S.C.  410. 

(4)  In  the  third  and  foiuth  fiscal  years 
a  State  receives  a  basic  or  supplemental 
grant,  it  shall  be  reimbursed  for  up  to  50 
percent  of  the  cost  of  its  alcohol- 
impaired  driving  prevention  program 
adopted  pursuant  to  23  U.S.C.  410. 

(5)  In  the  fifth  and  sixth  fiscal  years 

a  State  receives  a  basic  or  supplemental 
grant,  it  shall  be  reimbursed  for  up  to  25 
percent  of  the  cost  of  its  alcohol- 
impaired  driving  prevention  program 
adopted  pursuant  to  23  U.S.C.  410. 

§  1 31 3.5    Requirements  for  a  programmatic 
basic  grant 

To  qualify  for  a  programmatic  basic 
incentive  grant  of  25  percent  of  the 
State's  23  U.S.C.  402  apportionment  for 
FY  1997,  a  State  must  adopt  and 
demonstrate  compliance  with  at  least 
five  of  the  following  criteria: 

(a)  Administrative  license  suspension 
or  revocation  system. 

(1)  Criterion.  An  administrative 
driver's  license  suspension  or 
revocation  system  for  individuals  who 
operate  motor  vehicles  while  under  the 
influence  of  alcohol  that  requires  that: 

(i)  In  the  case  of  an'individual  who, 
in  any  five-year  period  beginning  after 
June  9. 1998,  is  determined  on  the  basis 
of  a  chen^ical  test  to  have  been  operating 
a  motor  vehicle  while  imder  the 
influence  of  alcohol  or  is  determined  to 
have  refused  to  submit  to  such  a  test  as 
proposed  by  a  law  enforcement  officer, 
the  State  entity  responsible  for 
administering  driver's  licenses,  upon 
receipt  of  the  report  of  the  law 
enforcement  officer,  shall: 

(A)  Suspend  all  driving  privileges  for 
a  period  of  not  less  than  90  days  if  the 
individual  refused  to  submit  to  a 
chemical  test  and  is  a  first  offender; 


(B)  Suspend  all  driving  privileges  for 
a  period  of  not  less  than  90  days,  or  not 
less  than  30  days  followed  immediately 
by  a  period  of  not  less  than  60  days  of 

a  restricted,  provisional  or  conditional 
license,  if  the  individual  was 
determined  on  the  basis  of  a  chemical 
test  to  have  been  operating  a  motor 
vehicle  while  under  the  influence  of 
alcohol,  and  is  a  first  offender.  A 
restricted,  provisional  or  conditional 
license  may  be  issued  only  in 
accordance  with  a  State  law,  regulation 
or  binding  policy  directive  establishing 
the  conditions  under  which  such  a 
license  may  be  issued,  or  with  statewide 
published  guidelines,  and  in 
exceptional  circumstances  specific  to 
the  offender;  and 

(C)  Suspend  or  revoke  all  driving 
privileges  for  a  period  of  not  less  than 
one  year  if  the  individual  was 
determined  on  the  basis  of  a  chemical 
test  to  have  been  operating  a  motor 
vehicle  while  under  the  influence  of 
alcohol  or  refused  to  submit  to  such  a 
test,  and  is  a  repeat  oiTender;  and 

(ii)  The  suspension  or  revocation  shall 
take  effect  not  later  than  30  days  after 
the  day  on  which  the  individual  refused 
to  submit  to  a  chemical  test  or  received 
notice  of  having  been  determined  to  be 
operating  a  motor  vehicle  while  under 
the  influence  of  alcohol,  in  accordance 
with  the  procedures  of  the  State. 

(2)  Definitions,  (i)  "First  offender" 
means  an  individual  who  a  law 
enforcement  officer  has  probable  cause 
under  State  law  to  believe  has 
committed  an  alcohol-related  traffic 
ofiiense.  and  who  is  determined  on  the 
basis  of  a  chemical  test  to  have  been 
operating  a  motor  vehicle  while  under 
the  influence  of  alcohol  or  who  refused 
to  submit  to  such  a  test,  once  in  any 
five-year  period  beginning  after  June  9. 
1998. 

(ii)  "Repeat  offender"  means  an 
individual  who  a  law  enforcement 
officer  has  probable  cause  under  State 
law  to  believe  has  committed  an 
alcohol-related  traffic  offense,  and  who 
is  determined  on  the  basis  of  a  chemical 
test  to  have  been  operating  a  motor 
vehicle  while  under  the  influence  of 
alcohol  or  who  refused  to  submit  to 
such  a  test,  more  than  once  in  any  five- 
year  period  beginning  after  June  9. 1998. 

(3)  Demonstrating  compliance  for  Law 
States,  (i)  To  demonstrate  compliance  in 
the  first  fiscal  year  the  State  receives  a 
grant  based  on  this  criterion,  a  Law 
State  shall  submit  a  copy  of  the  law. 
regulation  or  binding  policy  directive 
implementing  or  interpreting  the  law  or 
regulation,  which  provides  for  each 
element  of  this  criterion. 

(ii)  To  demonstrate  compliance  in 
subsequent  fiscal  years,  a  Law  State 


shall  submit  a  copy  of  any  changes  to 
the  State's  law,  regulation  or  binding 
policy  directive  or,  if  there  have  been  no 
changes,  the  State  shall  submit  a 
statement  certifying  that  there  have  been 
no  changes  in  the  State's  laws, 
regulations  or  binding  policy  directives. 

(iii)  For  purposes  of  this  paragraph, 
"Law  State"  means  a  State  that  has  a 
law,  regulation  or  binding  policy 
directive  implementing  or  interpreting 
an  existing  law  or  regulation  that 
provides  for  each  element  of  this 
criterion. 

(4)  Demonstrating  compliance  for 
Data  States,  (i)  To  demonstrate 
compliance  in  the  first  fiscal  year  the 
State  receives  a  grant  based  on  this 
criterion,  a  Data  State  shall  submit  a 
copy  of  the  law,  regulation  or  binding 
policy  directive  implementing  or 
interpreting  the  law  or  regulation, 
which  provides  for  an  administrative 
license  suspension  or  revocation 
system,  and  data  showring  that  the  State 
substantially  complies  with  each 
element  of  this  criterion  not  specifically 
provided  for  in  the  State's  law, 
regulation  or  binding  policy  directive. 

(ii)  To  demonstrate  compliance  in 
subsequent  fiscal  years,  a  Data  State 
shall  submit,  in  addition  to  the 
information  identified  in  paragraph 
(a)(3)(ii)  of  this  section,  data  showing 
that  the  State  substantially  complies 
with  each  element  of  this  criterion  not 
specifically  provided  for  in  the  State's 
law,  regulation  or  binding  policy 
directive. 

(iii)  The  State  can  provide  the 
necessary  data  based  on  a  representative 
sample,  on  the  average  number  of  days 
it  took  to  suspend  or  revoke  a  driver's 
license  and  on  the  average  lengths  of 
suspension  or  revocation  periods, 
except  that  data  on  the  average  lengths 
of  suspension  or  revocation  i>eriods 
must  not  include  license  suspension 
periods  that  exceed  the  terms  actually 
prescribed  by  the  State,  and  must  reflect 
terms  only  to  the  extent  that  they  are 
actually  completed. 

(iv)  For  the  purpose  of  this  paragraph, 
"Data  State"  means  a  State  that  has  a 
law,  regulation  or  binding  policy 
directive  implementing  or  interpreting 
an  existing  law  or  regulation  that 
provides  for  an  administrative  license 
suspension  or  revocation  system,  but 
the  State's  laws,  regulations  or  binding 
policy  directives  do  not  specifically 
provide  for  each  element  of  this 
criterion. 

(b)  Underage  Drinking  Prevention 
Program 

(1)  Criterion.  An  effective  underage 
drinking  prevention  program  designed 
to  prevent  persons  under  the  age  of  21 


fi-om  obtaining  alcoholic  beverages  and 
to  prevent  persons  of  any  age  fi'om 
making  alcoholic  beverages  available  to 
persons  under  the  age  of  21.  that 
provides  for: 

(i)  The  issuance  of  tamper  resistant 
driver's  licenses  to  persons  under  age  21 
that  are  easily  distinguishable  in 
appearance  from  driver's  licenses  issued 
to  persons  21  years  of  age  and  older; 

(li)  Public  information  programs 
targeted  to  underage  drivers  regarding 
drinking  age  laws,  zero  tolerance  laws, 
and  respective  penalties; 

(iii)  A  program  to  educate  alcoholic 
beverage  retailers  and  servers  about  both 
on-  and  off-premise  consumption,  and 
the  civil,  administrative  and/or  criminal 
penalties  associated  with  the  illegal  sale 
of  alcoholic  beverages  to  underage 
drinkers; 

(iv)  An  overall  enforcement  strategy 
directed  at  the  sale  and  purchase  of 
alcoholic  beverages  involving  persons 
under  the  age  of  21  that  can  be 
implemented  locally  throughout  the 
State;  and 

(v)  A  prevention  program  that  enlists 
the  aid  of  persons  imder  the  age  of  21. 

(2)  Definitions.  "Tamper  resistant 
driver's  license"  means  a  driver's 
license  that  has  one  or  more  of  the 
security  features  listed  in  Appendix  A. 

(3)  Demonstrating  compliance,  (i)  To 
demonstrate  compliance  in  the  first 
fiscal  year  the  State  receives  a  grant 
based  on  this  criterion,  the  State  shall 
submit  a  description  and  sample 
materials  docvimenting  an  imderage 
drinking  prevention  program  that  covers 
each  element  of  paragraphs  (b)(1)  (ii) 
through  (v)  of  this  section.  The  State 
shall  also  submit  sample  driver's 
licenses  issued  to  persons  both  under 
and  over  21  years  of  age  that 
demonstrate  the  distinctive  appearance 
of  licenses  for  drivers  under  age  21  and 
the  tamper  resistance  of  these  licenses. 

(ii)  To  demonstrate  compliance  in 
subsequent  fiscal  years,  the  State  shall 
docimient  any  changes  to  the  State's 
driver's  licenses  or  underage  drinking 
prevention  program  or,  if  there  have 
been  no  changes,  a  statement  certifying 
that  there  have  been  no  changes  in  the 
State's  driver's  licenses  or  its  imderage 
drinking  prevention  program. 

(c)  Statewide  Traffic  Enforcement 
Program 

(1)  Criterion.  A  Statewide  traffic 
enforcement  program  that  emphasizes 
publicity  and  is  either: 

(i)  a  program  for  stopping  motor 
vehicles  on  a  non-discriminatory,  lawful 
basis  for  the  purpose  of  determining 
whether  or  not  the  operators  of  such 
motor  vehicles  are  driving  imder  the 
influence  of  alcohol;  or 


(ii)  a  special  traffic  enforcement 
program  to  detect  impaired  drivers 
operating  motor  vehicles  while  under 
the  influence  of  alcohol. 

(2)  Demonstrating  compliance,  (i)  To 
demonstrate  compliemce  in  the  first 
fiscal  year  the  State  receives  a  grant 
based  on  this  criterion,  the  State  shall 
submit  a  comprehensive  plan  to 
conduct  a  program  under  which: 

(A)  Motor  vehicles  are  stopped  or 
special  traffic  enforcement  is  conducted 
on  a  Statewide  basis,  in  major  areas 
covering  at  least  50  percent  of  the 
State's  population; 

(B)  Stops  are  made  or  special  traffic 
enforcement  is  conducted  not  less  than 
monthly; 

(C)  Stops  are  made  or  special  traffic 
enforcement  is  conducted  by  both  State 
and  local  (county  and  city)  law 
enforcement  agencies;  and 

(D)  Effective  public  information 
efforts  are  conducted  to  inform  the 
public  about  these  enforcement 
programs. 

(ii)  The  plan  shall  include  guidelines, 
policies  or  operation  procediires 
governing  the  Statewide  enforcement 
program  and  provide  approximate  dates 
and  locations  of  programs  planned  in 
the  upcoming  year,  and  the  names  of  the 
law  enforcement  agencies  expected  to 
participate.  The  plan  shall  describe  the 
public  information  efforts  to  be 
conducted. 

(iii)  to  demonstrate  compliance  in 
subsequent  fiscal  years,  the  State  shall 
submit  an  updated  plan  for  conducting 
a  Statewide  enforcement  program  in  the 
following  year  and  information 
documenting  that  the  prior  year's  plan 
was  effectively  implemented. 

(d)  Graduated  Driver's  Licensing  System 

(1)  Criterion.  A  graduated  driver's 
licensing  system  for  young  drivers  that 
consists  of  the  following  three  stages: 

(i)  Stage  I.  A  learner's  permit  may  be 
issued  after  an  applicant  passes  vision 
and  knowledge  test,  including  tests 
about  the  rules  of  the  road,  signs  and 
signals.  The  State  I  learner's  permit 
must  be  subject  to  the  following 
conditions: 

(A)  Stage  I  learner's  permit  holders 
under  the  age  of  21  are  prohibited  fi^m 
operating  a  motor  vehicle  vtdth  a  BAG  of 
0.02  or  greater: 

(B)  Stage  I  learner's  permit  holders  are 
prohibited  from  operating  a  motor 
vehicle  while  any  occupant  in  the 
vehicle  is  not  properly  restrained  in 
accordance  with  State  or  local  safety 
belt  and  child  restraint  laws; 

(G)  A  licensed  driver  who  is  21  years 
of  age  or  older  must  be  in  any  motor 
vehicle  operated  by  the  Stage  I  learner's 
permit  holder  at  all  times; 
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P)  Stage  I  learner's  permit  holders 
]  aust  remain  crash  and  conviction  hee; 
Vid 

(E)  The  Stage  I  learner's  permit  must 
I  e  distinguishable  from  Stage  n  and  in 
driver's  licenses; 

(ii)  Stage  II.  An  intermediate  driver's 
license  may  be  issued  after  an  applicant 
lias  successfully  complied  with  the 
conditions  of  the  Stage  I  learner's  permit 
for  not  less  than  three  months  and 
passed  a  driving  skills  test.  The  Stage  II 
intermediate  driver's  license  must  be 
siubject  to  the  following  conditions: 
I  (A)  Stage  n  intermediate  driver's 
license  holders  under  the  age  of  21  are 
srohibited  from  operating  a  motor 
ehicle  with  a  BAG  of  0.02  or  greater; 
(B)  Stage  n  intermediate  driver's 
ense  holders  are  prohibited  from 
arating  a  motor  vehicle  while  any 
iipant  in  the  vehicle  is  not  properly 
rained  in  accordance  with  state  or 
al  safety  belt  and  child  restraint  laws; 
I  (C)  A  licensed  driver  who  is  21  years 
I  age  or  older  must  be  in  any  motor 
bhicle  operated  by  the  Stage  n 
'.  tttermediate  driver's  license  holder,   ' 
( 1  mng  some  period  of  time  between  the 
li[)ursoflO:OOp.m.  and6:00a.m..  as      *. 
1  ipedfied  by  the  State,  imless  covered  by 
ajState-approved  exception; 

I  (D)  Stage  n  intermediate  driver's 
Kcense  holders  must  remain  crash  and 
conviction  free;  and 

(E)  The  Stage  II  intermediate  driver's 
license  must  be  distinguishable  from 
'"age  I  learner's  permits  and  Stage  III 
iver's  licenses;  and 
|(iii)  Stage  HI.  A  driver's  license  may 
9  issued  after  an  applicant  has 
successfully  complimi  with  the 
conditions  of  the  Stage  I  learner's  permit 
and  the  Stage  n  intermediate  driver's 
litense  for  a  combined  period  of  not  less 
than  one  year.  The  Stage  m  driver's 
license  must  be  distinguishable  from 
Stage  I  learner's  permits  and  Stage  II 
intermediate  driver's  licenses. 
1 1(2)  Definitions,  (i)  "Conviction  free" 
IB  ians  that  the  individual,  during  the 
t^im  of  the  permit  or  license,  has  not 
an  charged  with  and  subsequently 
evicted  of  any  offense  under  State  or 
al  law  relating  to  the  use  or  operating 
|r  a  motor  vehicle, 
ii)  "Crash  free"  means  that  the 
individual,  during  the  term  of  the 
p|9  rmit  or  license,  has  not  been 
d  3  lermined  to  be  the  party  at  fault  in 
ai  1  y  police  reportable  motor  vehicle 
crush. 

3)  Demonstrating  compliance,  (i)  To 
d)  nonstrate  compliance  in  the  fiscal 
yo  ir  the  State  receives  a  grant  based  on 
tt  j  s  criterion,  the  State  shall  submit  a 
CO  )y  of  the  law,  regulation  or  binding 
p«)  icy  directive  implementing  or 


interpreting  the  law  or  regulation, 
which  provides  for  each  element  of  this 
criterion. 

(ii)  To  demonstrate  compliance  in 
subsequent  fiscal  years,  the  State  shall 
submit  a  copy  of  any  changes  to  the 
State's  law.  regulation  or  binding  policy 
directive  or,  if  there  have  been  no 
changes,  the  State  shall  submit  a 
statement  certifying  that  there  have  been 
no  changes  in  the  State's  laws, 
regulations  or  binding  policy  directives. 

(e)  Program  for  Drivers  With  High  BAC 

(1)  Criterion.  Programs  to  taiget 
individuals  with  a  high  BAC  who 
operate  a  motor  vehicle. 

(i)  The  programs  shall  establish  a 
system  of  graduated  sanctions  for 
individuals  convicted  of  operating  a 
motor  vehicle  while  under  the  influence 
of  alcohol,  under  which  enhanced  or 
additioncd  sanctions  apply  to  such 
individuals  if  they  were  determined  to 
have  a  high  BAC. 

(ii)  The  threshold  level  at  which  the 
high  BAC  sanctions  must  begin  to  apply 
may  be  any  BAC  level  that  is  higher 
than  the  BAC  level  estabUshed  by  the 
State  that  is  deemed  to  be  or  equivalent 
to  the  standard  driving  while 
intoxicated  (DWI)  offense,  and  less  than 
or  equal  to  0.20  BAC 

(2)  Definitions.  "Enhanced  or 
additional  sanctions"  means  the 
imposition  of  longer  terms  of  license 
suspension,  increased  fines,  additional 
or  extended  sentences  of  confinement, 
vehicle  sanctions,  mandatory 
assessment  and  treatment  as 
appropriate,  or  other  consequences  that 
do  not  apply  to  individuals  who  were 
not  determined  to  have  a  high  BAC. 

(3)  Demonstrating  compliance,  (i)  To 
demonstrate  compliance  in  the  first 
fiscal  year  the  State  receives  a  grant 
based  on  this  criterion,  the  State  shall 
submit  a  copy  of  the  law.  regulation  or 
binding  policy  directive  implementing 
or  interpreting  the  law  or  regulation, 
which  provides  for  each  element  of  this 
criterion.  In  addition,  the  State  shall 
submit  the  provisions  that  set  forth  the 
sanctions  imder  its  standard  DWI 
offense. 

(ii)  To  demonstrate  compliance  in 
subsequent  fiscal  years,  the  State  shall 
submit  a  copy  of  any  changes  to  the 
State's  law,  regulation  or  binding  policy 
directive  or,  if  there  have  been  no 
changes,  the  State  shall  submit  a 
statement  certifying  that  there  have  been 
no  changes  in  the  State's  kws, 
regulations  or  binding  policy  directives. 


(f)  Young  Aduh  Drinking  and  Driving 
Program 

(1)  Criterion  A  young  adult  drinking 
and  driving  program  designed  to  reduce 
the  incidence  of  operating  a  motor 
vehicle  while  under  the  influence  of 
alcohol  by  individuals  between  the  ages 
of  21  and  34  that  provides  for 

(i)  A  Statewide  public  information 
and  awareness  campaign  for  young 
adult  driven  regarding  alcohol-impaired 
driving  laws,  and  the  legal  and 
economic  consequences  of  alcdiol> 
impaired  driving;  and 

(ii)  Activities,  implemented  at  the 
State  and  local  levels,  designed  to 
reduce  the  incidence  of  alcohol- 
impaired  driving  by  drivers  between  the 
ages  of  21  and  34  that  involve: 

(A)  the  participation  of  employers; 

(B)  the  participation  of  collies  or 
universities; 

(C)  the  participation  of  the  hospitality 
industry;  or 

(D)  the  participaticm  of  appropriate 
State  officials  to  encourage  the 
assessments  and  incorporation  of 
treatment  as  appropriate  into  judicial 
sentencing  for  driven  between  the  ages 
for  21  and  34  who  have  been  convicted 
for  the  firet  time  of  operating  a  motor 
vehicle  while  under  the  influence  of 
alcohol. 

(2)  Demonstrating  compliance,  (i)  To 
demonstrate  compliance  in  the  firet 
fiscal  year  the  State  receives  a  grant 
based  on  this  criterion,  the  State  shall 
submit: 

(A)  a  description  and  sample 
materials  docimienting  the  State's 
Statewide  public  information  and 
awareness  campaign; 

(B)  a  description  and  sample  materials 
doCTunenting  activities  designed  to 
reduce  the  incidence  of  alcohol- 
impaired  driving  by  young  driven. 
wUch  must  involve  at  least  one  of  the 
four  components  contained  in 
paragraph  (f)(l)(ii)  of  this  section;  and 

(C)  a  plan  that  outlines  proposed 
efforts  to  involve  in  these  activities  all 
four  components  contained  in 
paragraph  (f)(l)(ii)  of  this  section. 

(ii)  To  demonstrate  compliance  in 
subsequent  fiscal  years,  the  State  shall 
submit  an  updated  description  of  its 
Statewide  public  information  and 
awareness  campaign  and  of  other 
activities  designed  to  reduce  the 
incidence  of  alcohol-impaired  driving 
by  young  aduh  driven.  The  State  shall 
submit  information  documenting  that 
these  activities  involve  all  four 
components  contained  in  paragraph 
(f)(l)(ii)  of  this  section. 
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(g)  Testing  for  BAG 

(1)  Criterion,  (i)  In  FY  1999  and  FY 
2000,  an  effective  system  for  increasing 
the  percentage  of  BAG  testing  among 
drivers  involved  in  fatal  motor  vehicle 
crashes,  imder  which: 

(A)  BAG  testing  law.  The  State's  law 
provides  for  mandatory  BAG  testing  for 
any  driver  involved  in  a  fatal  motor 
vehicle  crash; 

(B)  BAG  testing  data.  The  State's 
percentage  of  BAG  testing  among  drivers 
involved  in  fatal  motor  vehicle  crashes 
is  equal  to  or  greater  than  the  national 
average,  as  determined  under  the  most 
recently  available  FARS  data  as  of  the 
first  day  of  the  fiscal  year  for  which 
grant  funds  are  being  sought. 

(G)  BAG  testing  symposium.  The  State 
has  plans  to  conduct,  or  conducted  no 
more  than  two  years  prior  to  the  date  of 
its  application,  a  symposium  or 
workshop  designed  to  increase  the 
percentage  of  BAG  testing  for  drivers 
involved  in  fatal  motor  vehicle  crashes. 
The  symposium  or  workshop  must  be 
attended  by  law  enforcement  officials, 
prosecutors,  hospital  officials,  medical 
examiners,  coroners,  physicians,  and 
judges;  and  must  address  the  medical, 
ethical,  and  legal  impediments  to 
increasing  the  percentage  of  BAG  testing 
among  drivers  involved  in  fatal  motor 
vehicle  crashes. 

(ii)  In  FY  2001  and  each  subsequent 
fiscal  year,  a  percentage  of  BAG  testing 
among  drivers  involved  in  fatal  motor 
vehicle  crashes  that  is  equal  to  or  greater 
than  the  national  average,  as  determined 
under  the  most  recently  available  FARS 
data  as  of  the  first  day  of  the  fiscal  year 
for  which  grant  funds  are  being  sought. 

(2)  Definitions,  (i)  "Drivers  involved 
in  fatal  motor  vehicle  crashes"  includes 
both  drivers  who  are  fatally  injured  in 
motor  vehicle  crashes  and  drivers  who 
survive  a  motor  vehicle  crash  in  which 
someone  else  is  killed. 

(ii)  "Mandatory  BAG  testing"  means  a 
law  enforcement  officer  must  request 
each  driver  involved  in  a  fatal  motor 
vehicle  crash  to  submit  to  BAG  testing. 

(3)  Demonstrating  compliance  in  FY 
1999  and  FY  2000.  (i)  To  demonstrate 
compliance  based  on  this  criterion  in 
FY  1999  or  FY  2000,  the  State  shall 
submit: 

(A)  a  copy  of  the  law,  regulation  or 
binding  policy  directive  implementing 
or  interpreting  the  law  or  regulation, 
which  provides  for  each  element  of  the 
mandatory  BAG  testing  requirement,  as 
provided  in  paragraph  (gKl)(i)(A)  of  this 
section; 

(B)  a  statement  certifying  that  the 
percentage  of  BAG  testing  among  drivers 
involved  in  fatal  motor  vehicle  crashes 


in  the  State  is  equal  to  or  greater  than 
the  national  average,  as  determined 
under  the  most  recently  available  FARS 
data  as  of  the  first  day  of  the  fiscal  year 
for  which  grant  funds  are  being  sought; 
or 

(G)  a  description  of  the  plaimed  or 
completed  symposium  or  workshop, 
including  a  copy  of  the  actual  or 
proposed  agenda  and  a  list  of  the  names 
and  affiliations  of  the  individuals  who 
attended  or  who  are  expected  to  be 
invited  to  attend,  except  as  provided  in 
paragraph  (g)(3)(ii)(G). 

(ii)  To  demonstrate  compliance  in  FY 
2000: 

(A)  If  in  the  first  fiscal  year  the  State 
demonstrated  compliance  under 
paragraph  (g)(3)(i)(A),  the  State  may 
submit  instead  a  copy  of  any  changes  to 
the  State's  law,  regulation  or  binding 
policy  directive  or,  if  there  have  been  no 
changes,  the  State  shall  submit  a 
statement  certifying  that  there  have  been 
no  changes  in  the  States  laws, 
regulations  or  binding  policy  directives. 

(B)  If  in  the  first  fiscal  year  the  State 
demonstrated  compliance  imder 
paragraph  (g)(3)(i)(B),  the  State  may 
submit  instead  a  statement  certifying 
that  the  percentage  of  BAG  testing 
among  drivers  involved  in  fatal  motor 
vehicle  crashes  in  the  State  continues  to 
be  equal  to  or  greater  than  the  national 
average,  as  determined  under  the  most 
recently  available  FARS  data  as  of  the 
first  day  of  the  fiscal  year  for  which 
grant  funds  are  being  sought. 

(G)  If  in  the  first  fiscal  year  the  State 
demonstrated  compliance  under 
paragraph  (g){3)(i)(G).  the  State  shall 
submit  instead  a  copy  of  the  report  or 
other  documentation  that  was  generated 
as  a  result  of  the  symposium  or 
workshop,  with  recommendations 
designed  to  increase  BAG  testing  for 
drivers  involved  in  fatal  motor  vehicle 
crashes,  and  a  plan  that  outlines  how 
the  recommendations  will  be 
implemented  in  the  State. 

(4)  Demonstrating  compliance 
beginning  in  FY  2001.  To  demonstrate 
compliance  for  a  grant  based  on  this 
criterion  in  FY  2001  or  any  subsequent 
fiscal  year,  the  State  shall  submit  a 
statement  certifying  that  the  percentage 
of  BAG  testing  among  drivers  involved 
in  fatal  motor  vehicle  crashes  in  the 
State  is  equal  to  or  greater  than  the 
national  average,  as  determined  under 
the  most  recently  available  FARS  data 
as  of  the  first  day  of  the  fiscal  yeaj  for 
which  grant  funds  are  being  sought. 

§  1 31 3.6    Requirements  for  a  perfonnance 
tMMic  grant 

(a)  Criterion.  A  State  will  qualify  for 
a  performance  basic  incentive  grant  of 


25  percent  of  the  State's  23  U.S.G.  402 
apportionment  for  FY  1997  if: 

(1)  the  percentage  of  fatally  injured 
drivers  in  the  State  with  a  BAG  of  0.10 
percent  or  greater  has  decreased  in  each 
of  the  three  most  recent  calendar  years 
for  which  statistics  for  determining  such 
percentages  are  available  as  of  the  first 
day  of  the  fiscal  year  for  which  grant 
funds  are  being  sought;  and 

(2)  the  percentage  of  fatally  injured 
drivers  in  the  State  with  a  BAG  of  0.10 
percent  or  greater  has  been  lower  than 
the  average  percentage  for  all  States  in 
each  of  the  same  three  calendar  years. 

(b)  Calculating  percentage.  (1)  The 
percentage  of  fatally  injured  drivers 
with  a  BAG  of  0.10  percent  or  greater  in 
each  State  is  calculated  by  NHTSA  for 
each  calendar  year,  using  the  most 
recently  available  data  contained  in  the 
FARS  as  of  the  first  day  of  the  fiscal  year 
for  which  grant  funds  are  being  sou^t 
and  NHTSA 's  method  for  estimating 
alcohol  involvement. 

(2)  The  average  percentage  of  fatally 
injured  drivers  with  a  BAG  of  0.10 
percent  or  greater  for  all  States  is 
calculated  by  NHTSA  for  each  calendar 

i.year,  using  the  most  recently  available 
data  contained  in  the  FARS  as  of  the 
first  day  of  the  fiscal  year  for  which 
grant  funds  are  being  sought  and 
NHTSA's  method  for  estimating  alcohol 
involvement. 

(3)  Any  State  with  a  percentage  of 
BAG  testing  among  fatally  injured 
drivers  of  85  percent  or  greater  in  each 
of  the  three  most  recent  calendar  years, 
as  determined  by  the  FARS  as  of  the 
first  day  of  the  fiscal  year  for  which 
grant  funds  are  being  sought,  may 
calculate  for  submission  to  NHTSA  the 
percentage  of  fatally  injured  drivers 
with  a  BAG  of  0.10  percent  or  greater  in 
that  State  for  those  calendar  years,  using 
State  data. 

(c)  Demonstrating  compliance.  (1)  To 
demonstrate  compliance  with  this 
criterion,  a  State  shall  submit  a 
statement  certifying  that  the  State  meets 
each  element  of  this  criterion,  based  on 
the  percentages  calculated  in 
accordance  with  paragraphs  (b)(1)  and 
(b)(2)  of  this  section. 

(2)  Alternatively,  a  State  with  a 
percentage  of  BAG  testing  among  fatally 
injured  drivers  of  85  percent  or  greater, 
as  determined  imder  the  FARS  as  of  the 
first  day  of  the  fiscal  year  for  which 
grant  funds  are  being  sought,  may 
demonstrate  compliance  with  this' 
criterion  by  submitting  its  calculations 
developed  under  paragraph  (b)(3)  of  this 
section  and  a  statement  certifying  that 
the  State  meets  each  element  of  this 
criterion,  based  on  the  percentages 
calculated  in  accordance  with 
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pk^agraphs  (b)(2)  and  (b)(3)  of  this 
se<:tion. 

SJi  113.7   Raqulrements  for  a  supplemental 
~nint 

I  To  qualify  for  a  supplemental  grant 
der  this  section,  a  State  must  qualify 
a  programmatic  basic  grant  under 
§  |l  313.5,  a  performance  basic  grant 
uider  §  1313.6,  or  both,  and  meet  one  or 
mjOre  of  the  following  criteria: 

(a)  Video  Equipment  Program 

( I)  Criterion.  A  program: 

W)  To  acquire  video  equipment  to  be 
inisftalled  in  law  enforcement  vehicles 
1  used  in  detecting  persons  who 
irate  motor  vehicles  while  under  the 
f|uence  of  alcohol  or  a  controlled 
tistance; 

li)  To  effectively  prosecute  those 
lisons;  and 

(iii)  To  train  personnel  in  the  use  of 
thbt  equipment. 

IJ)  Demonstrating  compliance,  (i)  To 
delrnonstrate  compliance  in  the  first 
fiscal  year  the  State  receives  a  grant 
bajsed  on  this  criterion,  the  State  shall 
8u|:]jmit  a  plan  for  the  acquisition  and 
usIb|  of  video  equipment  in  law 
enjfbrcement  vehicles  for  the 
enifbrcement  of  impaired  driving  laws, 
including: 

(A)  A  schedule  for  the  areas  where  the 
equipment  has  been  and  will  be 
installed  and  used; 

(B)  A  plan  for  training  law 
enforcement  personnel,  prosecutors  and 
judges  in  the  use  of  this  equipment;  and 

JC)  A  plan  for  public  information  and 
education  programs  to  enhance  the 
general  deterrent  effect  of  the 
eqijiipment 

(|U)  To  demonstrate  compliance  in 
su^equent  fiscal  years,  the  State  shall 
sul^mit  information  on  the  use  and 
effectiveness  of  the  equipment  and  an 
updbted  plan  for  any  acquisition  and 
use  of  additional  equipment 

(b)  $elf-Sustaining  Drunk  Driving 
Prevention  Program 

(l|  Criterion.  A  self-sustaining  drunk 
driying  prevention  program  under 
whi^h  a  significant  portion  of  the  fines 
or  surcharges  collected  from  individuals 
apprehended  and  fined  for  operating  a 
motor  vehicle  while  under  the  influence 
of  alcohol  are  retiuned  to  commimities 
with  comprehensive  programs  for  the 
prevention  of  such  operations  of  motor 
vehicles. 

(^J  Definitions,  (i)  A  "comprehensive 
drunk  driving  prevention  program" 
means  a  program  that  includes,  as  a 
miniknum,  the  following  components: 


(A)  Regularly  conducted,  peak-hour 
traffic  enforcement  efforts  directed  at 
impaired  driving; 

(B)  Prosecution,  adjudication  and 
sanctioning  resources  are  adequate  to 
handle  increased  levels  of  arrests  for 
operating  a  motor  vehicle  while  under 
the  influence  of  alcohol; 

(C)  Other  programs  directed  at 
prevention  other  than  enforcement  and 
adjudication  activities,  such  as  school, 
worksite  or  community  education; 
server  training;  or  treatment  programs; 
and 

(D)  A  public  information  program 
designed  to  make  the  public  aware  of 
the  problem  of  impaired  driving  and  of 
the  efforts  in  place  to  address  it. 

(ii)  "Fines  or  siucharges  collected" 
means  fines,  penalties,  fees  or 
additional  assessments  collected. 

(3)  Demonstrating  compliance,  (i)  To 
demonstrate  compliance  in  the  first 
fiscal  year  the  State  receives  a  grant 
based  on  this  criterion,  a  State  shall 
submit: 

(A)  A  copy  of  the  law,  regulation  or 
biding  policy  directive  implementing  or 
interpreting  the  law  or  regulation, 
which  provides: 

[1]  For  fines  or  sim^arges  to  be 
imposed  on  individuals  apprehended 
for  operating  a  motor  vehicle  while 
under  the  influence  of  alcohol;  and 

(2)  For  such  fines  or  surcharges 
collected  to  be  returned  to  communities 
with  comprehensive  drunk  driving 
prevention  programs;  and 

(B)  Statewide  data  (or  a  representative 
sample)  sho%ving: 

(2)  The  aggregate  amount  of  fines  or 
surcharges  collected; 

[2]  The  aggregate  amount  of  revenues 
retimied  to  commimities  with 
comprehensive  drunk  driving 
prevention  programs  imder  the  State's 
self-sustaining  system;  and 

(3)  The  aggregate  cost  of  the  SUte's 
comprehensive  drunk  driving 
prevention  programs. 

(ii)  To  demonstrate  compliance  in 
subsequent  fiscal  years,  the  State  shall 
submit,  in  addition  to  the  data 
identified  in  paragraph  (b)(3)(i)(B)  of 
this  section,  a  copy  of  any  changes  to 
the  State's  law,  regulation  or  binding 
pohcy  directive  or,  if  there  have  been  no 
changes,  the  State  shall  submit  a 
statement  certifying  that  there  have  been 
no  changes  in  the  State's  laws, 
regulations  or  binding  policy  directives. 

(c)  Reduction  of  Driving  With  a 
Suspended  License 

(1)  Criterion.  A  law  to  reduce  driving 
with  a  suspended  driver's  license.  The 
law  must  impose  one  of  the  following 


sanctions  on  any  individual  who  has 
been  convicted  of  driving  with  a  driver's 
license  that  was  suspended  or  revoked 
by  reason  of  a  conviction  for  an  alcohol- 
related  trafBc  offense.  Such  sanctions 
must  include  at  least  one  of  the 
following  for  some  period  of  time 
during  the  term  of  the  individual's  - 
driver's  license  suspension  or 
revocation,  as  specified  by  the  State: 

(i)  The  suspension  of  the  registration 
of,  and  the  return  to  such  State  of  the 
Ucense  plates  for,  any  motor  vehicle 
owned  by  the  individual; 

(ii)  The  impoundment, 
immobilization,  forfeiture  or 
confiscation  of  any  motor  vehicle 
owned  by  the  individual;  or 

(iii)  The  placement  of  a  distinctive 
license  plate  on  any  motor  vehicle 
owned  by  the  individual. 

(2)  Definitions.  "Suspension  and 
return"  means  the  temporary  debarring 
of  the  privilege  to  operate  or  maintain 

a  particular  registered  motor  vehicle  on 
the  public  highways  and  the 
confiscation  or  impoundment  of  the 
motor  vehicle's  license  plates. 

(3)  Exceptions,  (i)  A  State  may 
provide  limited  exceptions  to  the 
sanctions  listed  in  paragraphs  (c)(l)(i) 
and  (c)(l)(ii)  of  this  section  on  an 
individual  basis,  to  avoid  imdue 
hardship  to  any  individual  who  is 
completely  dependent  on  the  motor 
vehicle  for  the  necessities  of  Ufa, 
including  any  family  member  of  the 
convicted  individual,  and  any  co-owner 
of  the  motor  vehicle,  but  not  including 
the  offender. 

(ii)  Such  exceptions  may  be  issued 
only  in  accordance  with  a  State  law, 
regulation  or  binding  policy  directive 
establishing  the  conditions  under  which 
motor  vehicles  or  license  plates  may  be 
released  by  the  State  or  uinder  Statewide 
pubUshed  guidelines  and  in  exceptional 
circimistances  specific  to  the  offender's 
motor  vehicle,  and  may  not  result  in  the 
unrestricted  use  of  the  motor  vehicle  by 
the  individual. 

(4)  Demonstrating  compliance,  (i)  To 
demonstrate  compliance  in  the  first 
fiscal  year  the  State  receives  a  grant 
based  on  this  criterion,  the  State  shall 
submit  a  copy  of  the  law,  regulation  or 
binding  policy  directive  implementing 
or  interpreting  the  law  or  regulation, 
which  provides  for  each  element  of  this 
criterion. 

(ii)  To  demonstrate  compliance  in 
subsequent  fiscal  years,  the  State  shall 
submit  a  copy  of  any  changes  to  the 
State's  law,  regulation  or  binding  poUcy 
directive  or,  if  there  have  been  no 
changes,  the  State  shall  submit  a 
statement  certifying  that  there  have  been 
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no  changes  in  the  State's  laws, 
regulations  or  binding  policy  directives. 

(d)  Passive  Alcohol  Sensor  Program 

(1)  Criterion.  A  program: 

(i)  To  acquire  passive  alcohol  sensors 
to  be  used  during  enforcement  activities 
to  enhance  the  detection  of  the  presence 
of  alcohol  in  the  breath  of  drivers:  and 

(ii)  To  train  law  enforcement 
personnel  and  inform  judges  and 
prosecutors  about  the  purpose  and  use 
of  the  equipment. 

(2)  Definitions.  "Passive  alcohol 
sensor"  means  a  screening  device  used 
to  sample  the  ambient  air  in  the  vicinity 
of  the  driver's  exhaled  breath  to 
determine  whether  or  not  it  contains 
alcohol. 

(3)  Demonstrating  compliance,  (i)  To 
demonstrate  compliance  in  the  first 
fiscal  year  the  State  receives  a  grant 
based  on  this  criterion,  the  State  shall 
submit  a  plan  for  the  acquisition  and 
use  of  passive  alcohol  sensors  to 
enhance  the  enforcement  of  impaired 
driving  laws,  including: 

(A)  A  schedule  for  the  areas  where  the 
equipment  has  been  and  will  be  used: 

(B)  A  plan  for  training  law 
enforcement  personnel  in  the 
recommended  procedures  for  use  of 
these  devices  in  the  field,  and  for 
informing  prosecutors  and  judges  about 
the  purpose  and  use  of  the  equipment: 
and 

(C)  A  plan  for  public  information  and 
education  programs  to  enhance  the 
general  deterrent  effect  of  the 
equipment. 

(ii)  To  demonstrate  compliance  in 
subsequent  fiscal  years,  the  State  shall 
submit  information  on  the  use  and 
effectiveness  of  the  equipment  and  an 
updated  plan  for  any  acquisition  and 
use  of  additional  equipment. 

(e)  Effective  DWI  Tracking  System 

(1)  Criterion.  An  effective  driving 
while  intoxicated  (DWI)  tracking  system 
containing  the  ability  to: 

(i)  Collect,  store,  and  retrieve  data  on 
individual  DWI  cases  firom  arrest, 
through  case  prosecution  and  covut 
disposition  and  sanction  (including 
fines  assessed  and  paid),  until  dismissal 
or  until  all  applicable  sanctions  have 
been  completed: 

(ii)  Link  the  DWI  tracking  system  to 
appropriate  data  and  traffic  records 
systems  in  jurisdictions  and  offices 
within  the  State  to  provide  prosecutors, 
judges,  law  enforcement  officers,  motor 
vehicle  administration  personnel,  and 
other  officials  with  timely  and  accurate 
information  concerning  individuals 
charged  with  an  alcohol-related  driving 
offense;  and 


(iii)  Provide  aggregate  data,  organized 
by  specific  categories  (geographic 
locations,  demographic  groups, 
sanctions,  etc.),  suitable  for  allowing 
legislators,  policymakers,  treatment 
professionals,  and  other  State  officials  to 
evaluate  the  DWI  environment  in  the 
State. 

(2)  Demonstrating  compliance. 

(i)  To  demonstrate  compliance  in  the 
first  fiscal  year  the  State  receives  a  grant 
based  on  this  criterion,  the  State  shall 
submit  a  description  of  its  DVVI  tracking 
system,  including: 

(A)  A  description  of  the  means  used 
for  the  collection,  storage  and  retrieval 
of  data: 

(B)  An  explanation  of  how  the  system 
is  linked  to  data  and  traffic  records 
systems  in  appropriate  jurisdictions  and 
offices  within  the  State: 

(C)  An  example  of  available  statistical 
reports  and  analyses;  and 

(D)  A  sample  data  run  showing 
tracking  of  a  DWI  arrest  through  final 
disposition. 

(ii)  To  demonstrate  compliance  in 
subsequent  fiscal  years,  the  State  shall 
submit  a  report  or  analysis  using  the 
DWI  tracking  system  data, 
demonstrating  that  the  system  is  still  in 
operation. 

(f)  Other  Innovative  Programs 

(1)  Criterion.  An  innovative  program 
to  reduce  traffic  safety  problems 
resulting  from  individuals  operating 
motor  vehicles  while  under  the 
influence  of  alcohol  or  controlled 
substances,  through  legal  judicial, 
enforcement,  educational,  technological 
or  other  approaches.  The  program  must: 

(i)  Have  been  implemented  within  the 
last  two  years: 

(ii)  Contain  one  or  more  substantial 
components  that: 

(A)  Make  this  program  different  from 
programs  previously  conducted  in  the 
State;  and 

(B)  Have  not  been  used  by  the  State 
to  qualify  for  a  grant  in  a  previous  fiscal 
year  based  on  this  criterion  or  in  any 
fiscal  year  based  on  any  other  criterion 
contained  in  §§  1313.5, 1313.6  or  1313.7 
of  this  part:  and 

(iii)  Be  shown  to  have  been  effective. 

(2)  Demonstrating  compliance.  To 
demonstrate  compliance  for  a  grant 
based  on  this  criterion,  the  State  shall 
submit  a  description  of  the  innovative 
program,  which  includes: 

(i)  The  name  of  the  program; 

(ii)  The  area  or  jurisdiction  where  it 
has  been  implemented  and  the 
population(s)  targeted; 

(iii)  The  specific  condition  or  problem 
the  program  was  intended  to  address, 


the  goals  and  objectives  of  the  program 
and  the  strategies  or  means  used  to 
achieve  those  goals; 

(iv)  The  actual  results  of  the  program 
and  the  means  used  to  measure  the 
results; 

(v)  All  sources  of  funds  that  were 
applied  to  the  problem;  and 

(vi)  The  name,  address  and  telephone  . 
niunber  of  a  contact  person. 

§  1 31 3.8    Award  procedures. 

(a)  In  each  Federal  fiscal  year,  grants 
will  be  made  to  eligible  States  upon 
submission  and  approval  of  the 
application  required  by  §  1313.4(a)  and 
subject  to  the  limitations  in  §  1313.4(b). 
The  release  of  grant  funds  under  this 
part  shall  be  subject  to  the  availability 
of  funding  for  that  fiscal  year.  If  there 
are  expected  to  be  insufficient  funds  to 
award  full  grant  amoimts  to  all  eligible 
States  in  any  fiscal  year,  NHTSA  may 
release  less  than  the  full  grant  amoimts 
upon  initial  approval  of  the  State's 
application  and  dociunentation  and  the 
remainder  of  the  full  grant  amounts  up 
to  the  State's  proportionate  share  of 
available  funds,  before  the  end  of  that 
fiscal  year.  Project  approval,  and  the 
contractual  obligation  of  the  Federal 
government  to  provide  grant  funds, 
shall  be  limited  to  the  amount  of  funds 
released. 

(b)  If  any  amoimts  authorized  for 
grants  under  this  part  for  a  fiscal  year 
are  expected  to  remain  unobligated  in 
that  fiscal  year,  the  Administrator  may 
transfer  such  amounts  to  the  programs 
authorized  under  23  U.S.C.  405  and  23 
U.S.C.  411,  to  ensure  to  the  extent 
possible  that  each  State  receives  the 
maximum  incentive  funding  for  which 
it  is  eligible. 

(c)  If  any  amounts  authorized  for 
grants  under  23  U.S.C.  405  and  23 
U.S.C.  411  are  transferred  to  the  grant 
program  under  this  part  in  a  fiscal  year, 
the  Administrator  shall  distribute  the 
transferred  amounts  so  that  each  eligible 
State  receives  a  proportionate  share  of 
these  amounts,  subject  to  the  conditions 
specified  in  §  1313.4. 

Appendix  A  to  Part  1313— Tamper 
Resistant  Driver's  License 

A  tamper  resistant  driver's  license  or 
permit  is  a  driver's  license  or  permit  that  has 
one  or  more  of  the  following  security 
features: 

(1)  Ghost  image. 

(2)  Ghost  graphic. 

(3)  Hologram. 

(4)  Optical  variable  device. 

(5)  Microline  printing. 

(6)  State  seal  or  a  signature  which  overlaps 

the  individual's  photograph  or 
infomiation. 
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(7)  Security  laminate.  .  (14)  Block  graphics. 

(8)  Background  containing  color,  pattern.  line     (15)  Security  fonts  and  graphics  with  known 


or  design. 
(9  klainbow  printing. 
(10^  Guilloche  pattern  or  design. 
(1 1||  Opacity  mark. 

(1 2 1  Out  of  gamut  colors  (i.e.,  pastel  print). 
(1  J)  Optical  variable  ultra-high-resolution 

lines. 


hidden  flaws. 

(16)  Card  stock,  layer  with  colors. 

(17)  Micro-graphics. 

(18)  Retroflective  security  logos. 

(19)  Machine  readable  technologies  such  as 
magnetic  strips,  a  ID  bar  code  or  a  2D 
bar  code. 


Issued  on:  December  22, 1998. 

Ricardo  Martinez, 

Administrator,  National  Highway  Tragic 
Safety  Administration. 

[FRDoc.  98-34342  Filed  12-24-98;  12:01 
pm] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  36, 44. 49,  and  52 
[FAR  Case  97-043] 
RIN  9000^122 

Federal  Acquisition  Regulation;  Cost- 
Reimbursement  Architect-Engineer 
Contracts 

AQENOES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
proposing  to  amend  the  Federal 
Acquisition  Regulation  (FAR)  to  provide 
guidance  on  the  applicability  of  certain 
clauses  to  cost-reimbursement  architect- 
engineer  (A-E)  contracts. 
DATES:  Comments  should  be  submitted 
on  or  before  March  1 ,  1999  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (MVR),  Attn:  Laurie  Duarte, 
1800  F  Street.  NW.  Room  4035. 
Washington.  DC  20405. 

E-mctil  comments  submitted  over 
Internet  should  be  addressed  to: 
farcase.97-043@gsa.gov. 

Please  cite  FAR  case  97-043  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat.  Room  4035.  GS 
Building,  Washington,  DC  20405,  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Mr.  Jack 
O'Neill,  Procurement  Analyst,  at  (202) 
501-3856.  Please  cite  FAR  case  97-043. 
SUPPLEMENTARY  INFORMATION: 
A.  Background 

This  rule  proposes  to  amend  the 
prescriptions  for  use  of  the  following 
FAR  clauses  to  include  cost- 
reimbursement  A-E  contracts: 
52.236-24— Work  Oversight  in 

Architect-Engineer  Contracts 
52.236-25 — ^Requirements  for 

Registration  of  Designers 
52.244-4 — Subcontractors  and  Outside 

Associates  and  Consultants 

(Architect-Engineer  Services) 


52.249-6— Termination  (Cost- 
Reimbursement) 

Presently,  FAR  36.609  requires  use  of 
the  clauses  at  52.236-24  and  52.236-25 
in  fixed-price  A-E  contracts;  FAR 
44.204  permits  use  of  the  clause  at 
52.244-4  in  fixed-price  A-E  contracts; 
and  FAR  49.503  requires  use  of  the 
clause  at  52.249-6  in  cost- 
reimbursement  contracts,  except  those 
for  A-E  services  or  for  research  and 
development  with  an  educational  or 
nonprofit  institution  on  a  no-fee  basis. 
The  terras  of  these  clauses  also  are 
deemed  appropriate  for  cost- 
reimbursement  A-E  contracts. 
Therefore,  this  rule  proposes  to  expand 
the  applicability  of  these  clauses  to  such 
contracts.  As  a  result  of  this,  the  FAR 
matrix  at  52.301  is  amended  to  include 
cost  reimbursement  A-E  contracts  and 
is  also  being  revised  and  corrected 
where  necessary  as  a  result  of  this 
proposed  rule.  The  matrix  is  provided 
in  looseleaf  format  only. 

This  regulatory  action  was  not  subject 
to  Office  of  Management  and  Budget 
review  under  Executive  Order  12866. 
dated  September  30, 1993,  and  is  not  a 
major  rule  under  5  U.S.C.  804. 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  the  rule  only  corrects  certain 
clause  prescriptions  and  this  correction 
will  not  bring  about  any  increased  costs 
to  be  borne  by  the  contractor.  An  Initial 
Regulatory  Flexibility  Analysis  has, 
therefore,  not  been  performed. 
Comments  bom  small  entities 
concerning  the  affected  FAR  subpart 
will  be  considered  in  accordance  with  5 
U.S.C.  610  of  the  Act.  Such  comments 
must  be  submitted  separately  and 
should  dte  5  U.S.C.  601.  et  seq.  (FAR 
case  97-043).  in  correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (44 
U.S.C.  3501,  et  seq.)  is  deemed  to  apply 
because  the  proposed  rule  contains 
information  collection  requirements. 
The  proposed  rule  requires  use  of  the 
clause  at  FAR  52.249-6.  Termination 
(Cost-Reimbursement),  in  cost- 
reimbursement  contracts  for  architect- 
engineer  services.  The  information 
collection  requirements  relating  to 
termination  clauses  are  covered  by  OMB 
Control  No.  9000-0028. 

Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  3  hours  per  response,  including 


the  time  for  reviewing  instruction, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

The  aimual  reporting  burden  is 
estimated  as  follows:  Respondents: 
2.920;  Responses  per  respondent:  1; 
Total  annual  responses:  2,920; 
Preparation  hours  per  response:  3;  Total 
response  burden  hours:  8,760;  and  Total 
recordkeeping  hours:  2,920. 

D.  Request  for  Comments  Regarding 
Paperwork  Burden 

Members  of  the  public  are  invited  to 
comment  on  the  recordkeeping  and 
information  collection  requirements  and 
estimates  set  forth  above.  Please  send 
comments  to:  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  Attention:  Mr. 
Peter  N.  Weiss.  FAR  Desk  Officer,  New 
Executive  OfBce  Building,  Room  10102, 
725  17th  Street,  NW.,  Washington.  DC 
20503. 

Also  send  a  copy  of  any  comments  to 
the  FAR  Secretariat  at  the  address 
shown  under  ADDRESSES.  Please  cite  the 
corresponding  OMB  Clearance  Number 
in  all  correspondence  related  to  the 
estimate. 

List  of  Subjects  in  48  CFR  Parts  36, 44, 
49,  and  52 

Government  procurement. 

Dated:  December  22, 1998. 

Victoria  Moss, 

Acting  Director.  Federal  Acquisition  Policy 
Division. 

Therefore,  it  is  proposed  that  48  CFR 
Parts  36. 44.  49,  and  52  be  amended  as 
set  forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  36.  44.  49,  and  52  continues  to 
read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.Q 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  36-CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

36.609-3    [Amended] 

2.  Section  36.609-3  is  amended  by 
removing  "fixed-price"  and  adding    ' 
"all"  in  its  place. 

36.609-4    [Amended] 

3.  Section  36.609-4  is  amended  in  the 
introductory  paragraph  by  removing 
"fixed-price". 

PART  44-SUBCONTRACnNG 
POLICIES  AND  PROCEDURES 

44.204    [Amended] 

4.  Section  44.204  is  amended  in 
paragraph  (b)  by  removing  the  words 
"fixed-price". 
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PAAT  49-TERMINATION  OF 
CONTRACTS 

5.  Section  49.503  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follbws: 

49;903   Termination  for  convenience  of  the 
Gb\|emment  and  default 

(i)  Cost-reimbursement  contracts — (1) 
G^^eral  use.  The  contracting  officer 
shall  insert  the  clause  at  52.249-6, 
Teemination  (Cost-Reimbursement),  in 
solicitations  and  contracts  when  a  cost- 
reimbiu'sement  contract  is 
contemplated,  except  contracts  for 
research  and  development  with  an 
educational  or  nonprofit  institution  on  a 
n0^fee  basis. 


PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

0.  Section  52.236-25  is  amended  by 
reryising  the  introductory  text  of  the 
clJEluse  to  read  as  follows: 

51836-25    Requirements  for  Registration 
of  beslgners. 

As  prescribed  in  36.609-4,  insert  the 
folowing  clause: 

•        *        *        •        • 

m  [  Doc.  98-34367  Filed  12-28-98;  8:45  am) 
BiUJNa  CODE  aaao-cp-p 

[PARTMENT  OF  DEFENSE 

ENERAL  SERVICES 
IINISTRATION 

kTIONAL  AERONAUTICS  AND 
f  ACE  ADMINISTRATION 

I CFR  Parts  28  and  52 
[#AR  Case  96-01^ 
Fffl  9000^121 

FJMeral  Acquisition  Regulation; 
Increased  Payment  Protection 

AOENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
^Ministration  (NASA). 
/IjCnON:  Proposed  rule. 

Sll^lMIARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
proposing  to  amend  the  Federal 
Acquisition  Regvdation  (FAR)  to 
increase  the  required  penal  amoimt  of 
ptyment  bonds  on  construction 
QOntracts  over  $6,250,000  and  to  allow 
tne  contracting  officer  to  increase  the 
aikioimt  of  any  payment  bond  or 
akemative  payment  protection  to  an 


amount  not  to  exceed  the  contract  price, 
if  the  contracting  officer  decides  that  a 
greater  amount  is  appropriate. 
DATES:  Comments  should  be  submitted 
on  or  before  March  1, 1999  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (MVR),  Attn:  Laurie  Duarte 
1800  F  Street,  NW,  Room  4035, 
Washincton.  DC  20405. 

E-mail  comments  submitted  over 
Internet  should  be  addressed  to: 
farcase.98-014@gsa.gov. 

Please  cite  FAR  case  98-014  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington.  DC  20405.  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Mr.  Jack 
O'Neill,  Prociu«ment  Analyst,  at  (202) 
501-3856.  Please  cite  FAR  case  98-014. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  rule  proposes  to  amend  the 
Federal  Acquisition  Regulation  (FAR)  to 
increase  the  required  penal  amount  of 
payment  bonds  from  the  current 
maximiun  of  $2.5  million  for  any 
contract  that  exceeds  $5  million,  to  40 
percent  of  the  contract  price,  if  that 
amoimt  exceeds  $2.5  million.  This 
occurs  when  the  contract  price  exceeds 
$6,250,000.  The  contracting  officer  may 
also  increase  the  amoimt  of  any 
payment  bond  or  alternative  payment 
protection  to  an  amoimt  not  to  exceed 
the  contract  price,  if  the  contracting 
officer  decides  that  a  greater  amount  is 
appropriate.  The  contracting  officer  may 
consider  local  payment  bond  practices 
under  state  "Little  Miller  Acts"  or 
whether  the  nature,  location,  or  unique 
quality  of  the  work  might  increase  the 
risks  of  payment  defaults. 

The  proposed  rule  was  initiated  at  the 
request  of  the  Administrator  of  the 
Office  of  Federal  I^rocuremeut  Policy,  in 
order  to  provide  more  adequate 
protection  for  subcontractors  and 
suppliers  under  Federal  construction 
contracts.  Over  time,  the  price  of 
construction  has  continued  to  rise  but 
the  $2.5  milUon  statutory  payment  bond 
amount  has  remained  the  same  (40 
U.S.C.  270a(a)(2)).  The  proposed  rule  is 
based  on  the  statutory  authority  at  40 
U.S.C.  270a(c),  which  permits  the 
contracting  officer  to  require  additional 
security. 

This  regulatory  action  was  not  subject 
to  Office  of  Management  and  Budget 
review  under  Executive  Order  12866, 


dated  September  30, 1993,  and  is  not  a 
major  rule  under  5  U.S.C.  804. 

B.  Regulatory  Flexibility  Act 

The  proposed  changes  may  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601.  et  seq.. 
because  small  business  firms  will  in 
some  cases  be  required  to  provide 
additional  payment  protection.  On  the 
other  hand,  many  small  businesses  may 
be  the  beneficiaries  of  the  increased 
payment  protection.  An  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
has  been  prepared  and  is  summarized  as 
follows: 

We  estimate  that  approximately  4,300 
small  business  firms  per  year  will  be  requirad 
to  provide  increased  payment  protection.  A 
majority  of  these  firms  use  corporate  bonds. 
We  do  not  expect  this  change  to  affect  these 
finns  ability  to  do  business  because  these 
firms  already  acquire  corporate  performance 
bonds  at  100  percent  of  contract  value,  and 
the  pnyment  and  p>erformance  bonds  are 
normally  priced  off  contract  price. 
Furthermore,  if  there  are  any  cost  increases, 
these  increases  would  be  passed  through  to 
the  Government.  For  that  small  group  of 
small  businesses  that  utilize  alternate 
payment  protections,  the  impwct  may  be 
more  significant.  The  beneficiaries  of  tlw 
increased  payment  protection  should  include 
both  large  and  small  businesses  that  are  first- 
and  second-tier  suppliers  and  subcontracton 
to  Government  prime  contractors. 

A  copy  of  the  IRFA  may  be  obtained 
from  the  FAR  Secretariat.  Comments  are 
invited.  Comments  from  small  entities 
concerning  the  affected  FAR.subpart 
will  be  considered  in  accordance  with  5 
U.S.C  610.  Such  comments  must  be 
submitted  separately  and  should  cite  5 
U.S.C.  601,  et  seq.  (FAR  Case  98-014), 
in  correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  collections  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501,  ef  seq. 

List  of  Subjects  in  48  CFR  Parts  28  and 
52 

Government  procurement 

Dated:  December  22, 1998. 
Victoria  Moss, 
Acting  Director, 
Federal  Acquisition  Policy  Division. 

Therefore,  it  is  proposed  that  48  CFR 
Parts  28  and  52  be  amended  as  set  forth 
below: 
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1.  The  authority  citation  for  48  CFR 
Parts  28  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  2a-B0NDS  AND  INSURANCE 

2.  Section  28.102-2  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

28.102-2    Amount  required. 
•        *        »        *        * 

(b)  Payment  bonds  or  alternative 
payment  protection.  (1)  The  penal 
amount  of  payment  bonds  or  the 
amount  of  alternative  payment 
protection  shall  be — 

(1)  50  percent  of  the  contract  price  if 
the  contract  price  is  not  more  than  $1 
million; 

(ii)  40  percent  of  the  contract  price  if 
the  contract  price  is  more  than  $1 
million  but  not  more  than  $5  million; 

(iii)  $2.5  million  if  the  contract  price 
is  more  than  $5  million  but  not  more 
than  $6,250,000; 

(iv)  40  percent  of  the  contract  price  if 
the  contract  price  is  more  than 
$6,250,000;  or 

(v)  An  amount  greater  than  the 
amounts  in  paragraphs  (b)(l)(i)  through 
(b)(l)(iv)  of  this  section,  not  to  exceed 
the  contract  price,  if  the  contracting 
officer  decides  that  a  greater  amoimt  is 
appropriate.  The  contracting  officer  may 
consider  local  payment  bond  practices 
under  state  "Little  Miller  Acts"  or 
whether  the  natiue,  location,  or  unique 
quality  of  the  work  might  increase  the 
risks  of  payment  defaults. 

(2)  The  Government  may  require 
additional  protection  if  the  contract 
price  is  increased. 

(i)  The  penal  amoimt  of  the  total 
protection  as  revised  shall  meet  the 
requirement  of  paragraph  (b)(1)  of  this 
subsection. 

(ii)  The  Government  shall  secure  the 
required  additional  protection  by 
directing  the  contractor  to  increase  the 
penal  sxun  of  the  existing  bond  or  to 


obtain  an  additional  bond,  or  to  furnish 
additional  alternative  payment 
protection. 

***** 

3.  Section  28.102-3  is  amended  by 
revising  the  section  heading;  in 
paragraph  (a)  by  adding  a  new  sentence 
after  the  second  sentence;  and  in 
paragraph  (b)  by  adding  a  new  sentence 
after  the  first  sentence  to  read  as 
follows: 

28.102-3    Contract  clauses. 

(a)  *  *  *  The  contracting  officer  may 
insert  a  dollar  amount  or  percentage  of 
contract  price  in  paragraph  (b)(2)(E)  of 
this  clause  in  accordance  with  FAR 
28.102-2(b)(l)(v).  *   •   * 

(b)  *  *  *  The  contracting  officer  may 
increase  the  required  percentage  in 
paragraph  (b)  of  this  clause  in 
accordance  with  28.102-2(b)(l)(v). 


PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

52.228-14    [Amended] 

4.  Section  52.228-14  is  amended  by 
revising  the  date  of  the  clause;  and  in 
paragraphs  (f)  and  (g)  of  the  clause  by 

removing  " ,19 ••  and  adding 

"(DATE] j_"  in  each  instance. 

5.  Section  52.228-15  is  amended  by 
revising  the  date  of  the  clause  and 
paragraph  (b)(2)  to  read  as  follows: 

52.228-15    Performance  and  Payment 
Bond»— Construction. 


Performance  and  Payment  Bonds 

Construction  (Date) 

•         *         •         •         » 

(b)*  •  • 

(2)  Payment  Bonds  (Standard  Form  25-A): 
(i)  The  penal  amount  of  payment  bonds  shall 
be — 

(A)  50  percent  of  the  contract  price  if  the 
contract  price  is  not  more  than  $1  million; 

(B)  40  percent  of  the  contract  price  if  the 
contract  price  is  more  than  $1  million  but  not 
more  than  $5  million; 


(C)  $2.5  million  if  the  contract  price  is 
more  than  $5  million  but  not  more  than 
$6,250,000; 

(D)  40  percent  of  the  contract  price  if  the 
contract  price  is  more  than  $6,250,000;  or 

(E)  $ ,  or percent  of  the 

contract  price.  (If  this  paragraph  is  filled  in, 
paragraphs  (b)(2)(i)(A)  through  (b)(2)(i)(D)  of 
this  clause  do  not  apply.) 

(ii)  The  Government  may  require 
additional  protection  if  the  contract  price  is* 
increased. 


6.  Section  52.228-16  is  amended  by 
revising  the  date  of  the  clause, 
paragraph  (d),  and  Alternate  I  to  read  as 
follows: 

52.228-16    Performance  and  Payment 
Bonds  Otiier  Than  Construction. 


Performance  and  Payment  Bonds— Other 
Than  Construction  (Date) 

***** 

(d)  The  Goveroment  may  require 
additional  performance  and  payment  bond 
protection  when  the  contract  price  is 
increased.  The  Government  may  secure 
additional  protection  by  directing  the 
Contractor  to  increase  the  penal  amount  of 
the  existing  bonds  or  to  obtain  additional 
bonds. 
•         »         »         •         » 

Alternate  I  (Date).  As  prescribed  in  28.103- 
4,  substitute  the  following  paragraphs  (b)  and 
(d)  for  paragraphs  (b)  and  (d)  of  the  basic 
clause: 

(b)  The  Contractor  shall  furnish  a 
performance  bond  (Standard  Form  1418)  for 
the  protection  of  the  Government  in  an 

amount  equal  to percent  of  the 

contract  price. 

(d)  The  Government  may  require 
additional  perfonnance  bond  protection 
when  the  contract  price  is  increased.  The 
Government  may  secure  additional 
protection  by  directing  the  Contractor  to 
increase  the  penal  amount  of  the  existing 
bond  or  to  obtain  an  additional  bond. 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

29  CFR  Part  35 
RIN  1291-AA21* 

Nondiscrimination  on  the  Basis  of  Age 
in  Programs  and  Activities  Receiving 
Federal  Financial  Assistance  From  the 
Department  of  Labor 

AGENCY:  Office  of  the  Secretary.  Labor. 
ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  rule  sets  out 
the  Department  of  Labor  (DOL)  rules  for 
implementing  the  Age  Discrimination 
Act  of  1975.  as  amended  (the  Act).  The 
Act  prohibits  discrimination  on  the 
basis  of  age  in  programs  and  activities 
receiving  Federal  financial  assistance. 
The  Act.  which  applies  to  persons  of  all 
ages,  permits  the  use  of  certain  age 
distinctions  and  factors  other  than  age 
that  meet  the  Act's  requirements. 
Under  the  Act  and  the  general, 
government-wide  regulations  (codified 
at  45  CFR  part  90),  all  agencies  that 
extend  Federal  financial  assistance  are 
required  to  issue  agency-specific 
regulations  implementing  the  Act. 
Programs  and  activities  that  receive 
Federal  financial  assistance  under  the 
Job  Training  Partnership  Act,  as 
amended  (JTPA).  are  already  expressly 
subject  to  the  Act  through  the  JTPA 
statutory  language  and  the  DOL 
regulations  implementing  JTPA  that  are 
published  at  29  CFR  part  34.  Other  DOL 
recipients  have  been  subject  to  the  Act 
and  government-wide  regulations  since 
their  effective  date  in  1979. 
Accordingly,  today's  proposed  rule  does 
not  substantially  change  DOL  recipients' 
existing  duty  to  refrain  from 
discrimination  on  the  basis  of  age.  This 
proposal  would  fulfill  the  obligation  on 
DOL  to  issue  agency-specific  rules 
under  the  Act,  clarify  the 
responsibilities  of  DOL  recipients  under 
the  Act,  and  describe  the  DOL 
investigation,  conciliation,  and 
enforcement  procedures  to  ensure 
compliance. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  on  or  before  March  1 
1999. 

ADDRESSES:  Comments  on  this  proposed 
rule  should  be  sent  to  Annabelle  T. 
Lockhart,  Director,  Civil  Rights  Center, 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Room  N-4123, 
Washington,  DC  20210.  Brief  comments 
(maximum  five  pages)  may  be  submitted 
by  facsimile  machine  (FAX)  to  202/219- 
5658.  Receipt  of  submissions,  whether 
by  mail  or  FAX  transmittal,  will  not  be 
acknowledged;  however,  the  sender  may 


request  confirmation  that  a  submission 
has  been  received,  by  telephoning  the 
Civil  Rights  Center  (CRC)  at  (202)  219- 
8927  (VOICE)  or  (202)  219-6118  or  (800) 
326-2577  (TTY/TDD). 

Comments  that  CRC  receives  will  be 
available  for  public  inspection  at  DOL 
during  normal  business  hours. 
Appropriate  aids,  such  as  readers  or 
print  magnifiers,  are  available  on 
request  to  persons  needing  assistance  to 
review  the  comments.  In  addition, 
copies  of  this  proposed  rule  in  the 
alternate  formats  of  large  print  and 
electronic  file  on  computer  disk  are 
available  on  request.  To  schedule  an 
appointment  to  review  the  comments 
and/or  to  obtain  the  proposed  rule  in  an 
alternate  format,  contact  CRC  at  the 
telephone  and  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Bud 
West,  Senior  Policy  Advisor.  CRC.  (202) 
219-8927  (VOICE)  or  (202)  219-«118  or 
(800)  326-2577  (TTY/TDD). 
SUPPLEMENTARY  INFORMATION: 


I.  Background  Information 

The  Age  Discrimination  Act  of  1975, 
42  U.S.C.  6101  et  seq.,  which  Congress 
enacted  as  part  of  amendments  to  the 
Older  Americans  Act  (Pub.  L.  94-135, 
89  Stat.  713,  728)  prohibits 
discrimination  on  the  basis  of  age  in 
programs  and  activities  receiving 
Federal  financial  assistance.  The  Civil 
Rights  Restoration  Act  of  1987  (Pub.  L. 
100-259, 102  Stat.  28,  31  (1988)) 
amended  the  Act  and  other  civil  rights 
statutes  to  define  "program  or  activity" 
to  mean  all  of  the  operations  of 
specified  entities,  any  part  of  which  is 
extended  Federal  financial  assistance. 
(See  42  U.S.C.  6107(4).) 

The  Act  applies  to  discrimination  at 
all  age  levels.  The  Act  also  contains 
specific  exceptions  that  permit  the  use 
of  certain  age  distinctions  and  factors 
other  than  age  that  meet  the  Act's 
requirements. 

The  Act  required  the  former 
Department  of  Health,  Education,  and 
Welfare  (HEW)  to  issue  general, 
government-wide  regulations  setting 
standards  to  be  followed  by  all  Federal 
agencies  implementing  the  Act.  These 
government-wide  regulations,  which 
were  issued  on  June  12, 1979  (45  CFR 
part  90;  44  FR  33768)  and  became 
effective  on  July  1, 1979,  require  each 
Federal  agency  providing  financial 
assistance  to  any  program  or  activity  to 
publish  proposed  regulations 
implementing  the  Act,  and  to  submit 
final  agency  regulations  to  HEW  (now 
the  Department  of  Health  and  Human 
Services  (HHS),  before  publication  in 
the  Federal  Register.  (See  45  CFR 
90.31.) 


The  Act  became  effective  on  the 
effective  date  of  HEW's  final 
government-wide  regulations  (i.e.,  July 
1, 1979).  DOL  has  enforced  the 
provisions  of  the  Act  since  that  time.  As 
a  practical  matter,  the  absence  of  DOL- 
specific  age  regulations  has  not  had  an 
impact  on  DOL's  legal  authority  to 
enforce  prohibitions  against 
discrimination  on  the  basis  of  age  in 
programs  or  activities  receiving  Federal 
financial  assistance  from  DOL.  For 
example,  persons  alleging  age 
discrimination  have  not  been  hampered 
in  their  ability  to  file  complaints  or  in 
CRC's  ability  to  process  these 
complaints.  In  addition,  most  programs 
and  activities  that  receive  Federal 
financial  assistance  from  DOL  receive 
some  part  of  that  funding  under  the  Job 
Training  Partnership  Act,  as  amended 
(JTPA),  29  U.S.C.  1501  et  seq.  Such 
programs  and  activities  are  therefore 
"JTPA  recipients"  subject  to  the  broad 
nondiscrimination  and  equal 
opportunity  provisions  in  Section  167  of 
JTPA,  29  U.S.C.  1577.  Among  other 
things,  Section  167  of  JTPA  expressly 
applies  the  prohibitions  against 
discrimination  on  the  basis  of  age  under 
the  Age  Discrimination  Act  of  1975  to 
JTPA  recipients.  The  regulations 
implementing  Section  167  of  JTPA  are 
published  at  29  CFR  part  34  and 
incorporate  the  Act's  prohibition  against 
discrimination  on  the  basis  of  age. 

IL  Overview  of  Proposed  Rule 

This  proposed  rule  is  designed  to 
fulfill  the  statutory  and  regulatory 
obligations  on  DOL  to  issue  a  regulation 
implementing  the  Act  that  conforms  to 
the  government-wide  regulations  at  45 
CFR  part  90.  The  proposed  rule  would 
carry  out  the  Act's  prohibition  of 
discrimination  based  on  age  in  programs 
and  activities  receiving  financial 
assistance  from  DOL  and  would  provide 
appropriate  investigative,  conciliation, 
and  enforcement  procedures.  DOL 
enforcement  would  be  conducted  by  the 
Civil  Rights  Center  (CRC)  (previously 
organized  as  the  Directorate  of  Civil 
Rights),  in  the  Office  of  the  Assistant 
Secretary  for  Administration  and 
Management.  CRC  enforces  all  civil 
rights  laws  applicable  to  entities 
receiving  financial  assistance  from  DOL. 
As  noted  above,  the  primary  effect  of 
this  proposed  rule  is  to  clarify  the 
existing  requirements  prohibiting  age 
discrimination  placed  on  those  DOL 
recipients  that  receive  no  financial 
assistance  under  JTPA.  The  JTPA 
statutory  language  and  the  DOL 
regulations  implementing  JTPA  at  29 
CFR  part  34  already  expressly  subject 
JTPA  recipients  to  the  Act's  prohibitions 
on  age  discrimination. 
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I  he  proposed  rule  is  not  intended  to 
al<  dr  the  legal  standards  found  in  the 
Ai  ;j  or  the  government-wide  regulations, 
w  ttch  are  applicable  to  recipients  of 
Federal  financial  assistance  from  DOL, 
wjjether  under  JTPA  or  other  statutes. 
T%p  proposed  rule  closely  follows  the 
wording  and  format  of  rules  issued  by 
other  Federal  agencies  to  implement  the 
At±.  In  particular,  DOL  modeled  much 
onts  proposal  on  the  regulations  issued 
by  HEW's  successor  agencies:  HHS,  the 
1^  Federal  agency  coordinating 
irjiblementation  of  the  Act  (45  CFR  part 
gii  47  FR  57850,  Dec.  28. 1982);  and  the 
D^jartment  of  Education  (ED)  (34  CFR 
p^  110;  58  FR  40194.  July  27, 1993). 
Tpie  government-wide  and  agency- 
specific  rules  were  subjected  to 
extensive  public  scrutiny,  and  the 
public  comments  were  considered  in 
developing  those  final  rules.  Readers  < 
may  review  the  HEW.  HHS  and  ED 
Federal  Register  publications  for 
historical  and  explanatory  material 
regarding  the  Act.  the  government-wide 
regulations,  and  the  provisions  of  the 
agency-specific  implementing 
regulations.  The  following  discussion 
jses  on  the  sections  of  today's 
iposed  rule  that  differ  from  the 
^^  remment-wide  regulations.  As 
explained  below,  these  differences  are 
meant  to  clarify  provisions,  and  either 
E  ilrror  other  Federal  agency-specific 
regulations  implementing  die  Act  or 
address  DOL-unique  circumstances. 

S  ^bpart  A — General 

le  three  sections  in  Subpart  A 
jvide  the  proposed  rule's  purpose, 
^^plication  and  definitions,  and  are 
consistent  with  the  government-wide 
i1E)gulations.  A  new  provision  has  been 
added  to  §  35.2  to  indicate  that  JTPA 
IE  cipients  in  compliance  with  29  CFR 
1 1,  ul  34  are  considered  in  compliance 
\  \  ith  this  part.  This  provision  also 
]  [  akes  it  clear  that  CRC  will  use  the 
|e  gal  standards  in  Subpart  B  of  these 
ulations  when  evaluating  whether  a 
Jpient  of  funds  under  JTPA  has 
i:  igaged  in  unlawful  discrimination 
der  the  Act. 

The  definitions  in  §  35.3  are 
JVbstantively  identical  to  definitions  in 
the  government-wide  regulations  (45 
CFR  90.4).  HHS  agency-specific 
figulations  (45  CFR  91.4),  and  ED 
regulations  (34  CFR  110.3).  To  provide 
>teater  clarity  to  both  recipients  of 
•ederal  financial  assistance  and  the 
;  sneral  public,  the  proposed  rule  also 
lefines  the  word  "beneficiary,"  based 
]n  the  existing  definition  in  DOL  rules 

nplementing  JTPA  (29  CFR  34.2). 


Subpart  B— Standards  for  Determining 
Age  Discrimination 

Subpart  B  is  virtually  identical  to  the 
corresponding  sections  of  the 
government-wide  regulations  at  45  CFR 
part  90.  Some  of  the  provisions  have 
been  reordered  for  greater  clarity  and 
coherence. 

Section  35.10  follows  the  government- 
wide  regulations  in  laying  out  the 
general  and  specific  rules  prohibiting 
age  discrimination  in  programs  or 
activities  receiving  Federal  financial 
assistance  from  DOL.  For  clarity 
purposes,  proposed  paragraph  (c)  of 
§  35.10  would  slightly  revise  language 
found  in  the  govenunent-wide 
regulations  at  45  CFR  90.12(c).  Like  the 
government-wide  rule,  the  proposal 
states  that  the  list  of  prohibited  forms  of 
age  discrimination  in  §  35.10(b)  is  not 
exhaustive  and,  consequently,  does  not 
imply  that  other  forms  of  age 
discrimination  are  permitted. 

Sections  35.11  and  35.12  follow  the 
government-wide  regulations  (see  45 
CFR  90.13-.14).  in  defining  the  terms 
"normal  operation"  and  "statutory 
objective"  and  delineating  the  "normal 
operation"  and  "statutory  objective" 
exceptions  to  the  prohibitions  against 
age  discrimination  that  are  specified  in 
the  Act.  42  U.S.C.  6103.  Section  35.12 
sets  out  the  four-prong  test,  provided  in 
the  government-wide  regulations  (see  45 
CFR  90.14).  for  determining  when  an 
action  reasonably  takes  into  account 
"age  as  a  factor  necessary  to  the  normal 
operation  or  the  achievement  of  any 
statutory  objective  of  a  program  or 
activity"  and  thus  does  not  violate  the 
Act. 

In  the  proposed  rule,  provisions 
concerning  affirmative  action  and 
special  benefits  to  children  and  elderly 
are  in  Subpart  B  at  §§  35.15  and  35.16; 
in  the  government-wide  regulations,  the 
analogous  provisions  are  part  of  Subpart 
D  (Investigation.  Conciliation,  and 
Enforcement  Procedures)  at  45  CFR 
90.49.  The  HHS  agency-specific 
regulations  also  moved  these  provisions 
to  Subpart  B  (see  45  CFR  19.16-.17). 
and  DOL  believes  this  reordering  aids 
comprehension. 

Section  35.17  of  the  proposed  rule 
provides  that  age  distinctions  in  DOL 
regulations  are  entitled  to  a 
presumption  of  validity.  For  example, 
the  provision  in  20  CFR  628.605(a). 
which  limits  participation  in  the  Adult 
Program  funded  imder  JTPA  to 
individuals  who  are  22  years  of  age  or 
older,  is  presumed  valid.  This 
presumption  of  validity  is  consistent 
with  the  "statutory  objective"  exception 
in  the  Act.  Analogous  provisions  are  in 
the  HHS  and  ED  agency-specific 


regulations  (45  CFR  91.18;  34  CFR  part 
110.17.) 

Subpart  C— Duties  of  DOL  Recipients 

Subpart  C  is  consistent  with  the 
government-wide  regulations  at  45  CFR 
part  90.  As  described  below,  language 
differences  between  this  Subpart  of  the 
proposed  rule  and  the  government-wide 
regulations  are  meant  to  clarify  the 
duties  of  IX)L  recipients. 

The  proposed  rule  fosters  awareness 
of  the  Act's  provisions,  by  requiring  that 
recipients  provide  notice  concerning 
obligations  and  rights  under  the  Act  to 
other  recipients  and  to  beneficiaries 
(§  35.21)  and  that  recipients  complete  a 
written  assurance  of  compliance 
(§  35.23).  The  notice  requirements  in 
§  35.21  are  modeled  after  the  HHS 
provision  in  45  CFR  91.32  and  the  ED 
provisions  in  34  CFR  110.21  and 
110.25(b).  The  §35.23  requirement  for 
assurances  of  compliance  is  similar  to 
the  HHS  rule  at  45  CFR  91.33(a)  and  the 
ED  rule  at  34  CFR  110.23(a).  In  addition, 
the  regulations  implementing  the 
nondiscrimination  provisions  of  JTPA 
already  require  JTPA  recipients  to  make 
an  assurance  of  compliance  with  the 
Age  Discrimination  Act.  29  CFR  34.20. 

Section  35.22  lists  recordkeeping, 
reporting,  and  access  to  records 
requirements  under  the  Act.  The 
government-wide  regulations  already 
require  recipients  to  maintain  records, 
provide  information  and  afford  access  to 
its  records  to  agencies  for  the  purposes 
of  determining  whether  the  recipient  is 
complying  with  the  Act.  (See  45  CFR 
90.42(a).)  The  government-wide 
regulations  also  mandate  that  agencies 
include  in  their  regulations 
implementing  the  Act  the  requirements 
that  recipients  provide  information  and 
access  to  records  to  the  extent  the 
agencies  find  necessary  to  determine 
compliance  with  the  Act  and 
regulations.  (See  45  CFR  90.45.)  In 
addition,  the  regulations  implementing 
the  nondiscrimination  provisions  of 
JTPA  already  require  JTPA  recipients  to 
collect  data,  maintain  records,  and 
provide  access  to  such  information  and 
records  as  CRC  finds  necessary  to 
determine  whether  the  JTPA  recipient  is 
complying  with  the  Age  Discrimination 
Act.  (See  29  CFR  34.24.)  Proposed 
§  35.22  follows  the  format  of  the 
analogous  HHS  provision  in  45  CFR 
91.34. 

The  proposed  rule  also  furthers  the 
goals  of  the  Act  by  requiring  the 
recipient  to  designate  at  least  one 
employee  to  be  responsible  for 
coordinating  its  compliance  activities 
under  the  Act  and  these  regulations. 
(See  29  CFR  35.24.)  The  responsibilities 
assigned  to  this  employee(s)  are  similar 
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to  those  already  required  under  other 
civil  rights  regulations  enforced  by  CRC. 
(See  29  CFR  32.7  (implementing  Section 
504  of  the  Rehabilitation  Act),  and  29 
CFR  34.22  (implementing  JTPA).)  The 
ED  regulations  implementing  the  Act 
also  require  designating  a  responsible 
employee,  34  CFR  110.25(a). 
Designating  an  employee  to  coordinate 
compliance  helps  a  recipient  to  ensure 
that  it  will  carry  out  its  responsibilities 
under  the  Act  and  these  regulations. 
This  rule  would  not  require  recipients 
to  designate  a  separate  or  additional 
responsible  person  to  comply  with  these 
regulations,  but  would  permit  recipients 
to  assign  these  duties  to  their  existing 
person  or  staff  who  have  similar 
responsibilities  imder  other  Federal 
laws  and  regulations  enforced  by  CRC. 
Furthermore,  the  proposed  rule  would 
not  require  that  recipients  establish  a 
full-time  position  responsible  solely  for 
ensuring  compliance  with  this  part.  The 
duties  described  in  this  section  could  be 
performed  by  an  individual  (or 
individuals)  who  are  assigned  other 
duties. 

Section  35.25  would  require  the 
recipient  to  establish  a  recipient-level 
procedure  for  processing  complaints 
that  allege  a  violation  of  the  Act  or  these 
regulations.  The  ED  rules  contain  a 
similar  provision  at  34  CFR  110.25(c). 
This  provision  would  provide  both 
recipients  and  complainants  the 
opportimity  to  resolve  disputes  at  the 
recipient  level.  No  specific  process, 
however,  would  be  mandated  by  this 
regulation.  For  instance,  recipients  may 
adopt  the  complaint  processing 
procedures  contained  in  the  DOL 
regulations  implementing  the 
nondiscrimination  provisions  of  the 
JTPA.  (See  29  CFR  part  34.) 

Section  35.26  of  mis  proposed  rule 
provides  that  CRC  may  require  a 
recipient  employing  the  equivalent  of  15 
or  more  employees  to  complete  a 
written  self-evaluation  as  part  of  a 
compliance  review  or  complaint 
investigation.  The  government-wide 
regulations  at  45  CFR  90.43  contain  the 
requirement  that  all  recipients  with  the 
equivalent  of  15  or  more  full-time 
employees  must  complete  a  written  self- 
evaluation  of  their  compliance  under 
the  Act.  However,  the  Office  of 
Management  and  Budget  (OMB) 
subsequently  disapproved  of  this  across- 
the-board  self-evaluation  requirement  as 
excessively  burdensome  and 
inconsistent  with  the  Federal  Reports 
Act  of  1942,  the  precursor  of  the 
Paperwork  Reduction  Act,  as  amended 
(44  U.S.C.  3501  et  seq.). 
Correspondingly,  HHS  and  other 
Federal  agencies  have  rejected  imposing 
self-evaluation  requirements  on  all 


recipients  and  instead  state  in  their 
agency-specific  regulations  that  such 
evaluations  will  only  be  required  as  part 
of  a  compliance  review  or  complaint 
investigation.  (See  34  CFR  110.24;  45 
CFR  91.33.)  The  OMB  and  HHS 
determinations  to  impose  self- 
evaluation  requirements  only  when 
there  is  an  ongoing  compliance  review 
or  complaint  inspection  has  been 
upheld  by  the  courts.  See,  e.g..  Action 
Alliance  of  Senior  Citizens  of  Greater 
Philadelphia  v.  Sullivan,  930  F.2d  77 
(D.C.  Cir.),  cert,  denied,  502  U.S.  938 
(1991).  Accordingly,  the  DOL  proposal 
abides  by  the  OMB  determination  and 
closely  follows  the  age  discrimination 
regulations  of  the  other  Federal 
agencies. 

Subpart  D— Investigation,  Conciliation, 
and  Enforcement  Procedures 

In  accordance  with  the  government- 
wide  regulations.  Subpart  D  describes 
procediues  for  compliance  reviews  and 
Federal-level  complaint  processing,  and 
outlines  the  role  of  mediation  in 
resolving  complaints.  This  Subpart 
closely  follows  the  HHS  and  ED  age 
regulations,  adopting  minor  stylistic  and 
organizational  changes  that  DOL 
believes  will  improve  clarity. 

Section  35.34  would  incorporate  the 
HHS  agency-specific  regulation 
pubHshed  at  45  CFR  91.44(a)(4).  This 
section  would  provide  that  settlements 
during  the  agency  investigation  process 
will  not  afiiect  the  operation  of  any  other 
enforcement  effort  by  the  agency,  such 
as  compliance  reviews  and 
investigations  of  other  complaints, 
including  those  against  the  same 
recipient.  In  addition,  §  35.34  clarifies 
that  agreements  made  during  mediation 
also  do  not  affect  other  enforcement 
efforts. 

Section  35.37  would  provide  that  the 
procedures  applicable  to  enforcement  of 
Title  VI  of  the  Civil  Rights  Act  of  1964, 
as  amended,  published  at  29  CFR  31.9 
and  31.10  apply  to  CRC's  enforcement 
of  the  Act  and  fiiis  part.  These 
procedures  have  been  incorporated  into 
the  Department's  regulation 
implementing  Section  504  of  the 
Rehabilitation  Act  of  1973.  as  amended 
(29  CFR  part  32),  and  are  incorporated 
here  for  consistency. 

Section  35.38  of  the  proposed  rule 
describes  procedures  for  disbursal  of 
funds  to  an  alternate  recipient  if  funds 
are  withheld  from  the  original  recipient 
because  of  violations  of  these  rules. 
Section  35.38  is  not  intended  to  replace 
established  grant-awarding  procedures. 
The  requirements  Usted  in  §  35.38(b) 
would  be  in  addition  to  any 
requirements  contained  in  other 
applicable  Federal  laws  or  regulations. 


III.  Regulatory  Procedures 

Executive  Order  12866 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866  because  this 
action  will  not:  (1)  Have  an  annual 
effect  on  the  economy  of  $100  million 
or  more  or  adversely  affect  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or,  tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Executive 
Order  12866.  Therefore,  no  regulatory 
impact  analysis  has  been  prepared. 

Unfunded  Mandates  Reform 

Executive  Order  12875— This 
proposed  rule,  if  promulgated  in  final, 
will  not  create  an  unfunded  Federal 
mandate  on  any  State,- local  or  tribal 
government. 

Unfunded  Mandates  Reform  Act  of 
1995 — This  proposed  rule,  if 
promulgated  in  final,  will  not  include 
any  Federal  mandate  that  may  result  in 
increased  expenditures  by  State,  local 
and  tribal  governments,  in  the  aggregate, 
of  $100  million  or  more,  or  increased 
expenditures  by  the  private  sector  of 
$100  million  or  more. 

Regulatory  Flexibility  Act 

The  proposed  rule,  if  promulgated  in 
final,  will  clarify  existing  requirements 
for  entities  receiving  financial  assistance 
from  DOL  The  requirements  prohibiting 
age  discrimination  by  recipients  of 
Federal  financial  assistance  that  are  in 
the  Act  and  the  government-wide 
regulations  have  been  in  effect  since 
1979.  In  addition,  entities  receiving 
financial  assistance  fitjm  DOL  under 
JTPA,  have  been  expressly  informed  of 
their  obligations  to  comply  with  the  Act 
by  both  JTPA  statutory  language  and  by 
the  DOL  regulations  implementing 
JTPA.  Because  the  proposed  rule  does 
not  substantively  change  existing 
obligations  on  recipients,  but  merely 
clarifies  such  duties,  the  Department 
certifies  that  the  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Consequently,  a  regulatory  flexibility 
analysis  is  not  required. 
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J '( tperwork  Reduction  Act 

This  proposed  rule  will  not  impose 
ill  iw  infonnation  collection 
raquirements  subject  to  the  Paperwork 
Reduction  Act. 

1 .1st  of  Subjects  in  29  CFR  Part  35 

Administrative  practice  and 
{Procedure,  Age  discrimination. 
Children,  Civil  rights.  Elderly,  Grant 
0:'ograms — Labor. 

I  Signed  at  Washington,  D.C.  this  22nd  day 
OJ  December  1998. 
A  lexis  M.  Hennan, 
Siicretary  of  Labor. 

For  the  reasons  set  out  in  the 
p  -eamble,  29  CFR  subtitle  A  is  proposed 
I  ( I  be  amended  by  adding  a  new  part  35 
t(i  read  as  follows: 

|)  ART  35— NONDISCRIMINATION  ON 
t  hIE  BASIS  OF  AGE  IN  PROGRAMS 
WD  ACTIVITIES  RECEIVING 
FEDERAL  FINANCIAL  ASSISTANCE 
FhOM  THE  DEPARTMENT  OF  LABOR 

8|Jbpart  A— General 

5.1    What  is  the  purpose  of  the  Department 
of  Labor  (DOL)  age  discrimination 
regulations? 

1.2  To  what  programs  and  activities  do 
these  regulations  apply? 

5.3  What  definitions  apply  to  these 
regulations? 

Subpart  B— Standards  for  Determining  Age 
Discrimination 

36.10  Rules  against  age  discrimination. 

35.11  Definitions  of  the  terms  "normal 
operation"  and  "statutory  objective." 

]|5.12    Exceptions  to  the  rules  against  age 
discrimination:  normal  operation  or 
statutory  objective  of  any  program  or 
activity. 

^.13    Exceptions  to  the  rules  against  age 
discrimination:  reasonable  factors  other 
than  age. 

^5.14    Burden  of  proof. 

;5.15    Affirmative  action  by  a  recipient. 

i  5.16    Special  benefits  for  children  and  the 
elderly. 
5.17    Age  distinctions  in  DOL  regulations. 

i  lubpart  C— Duties  of  DOL  Recipients 

:  5.20    General  responsibilities. 

;  5.21    Recipient  responsibility  to  provide 

notice. 

;  5.22    Information  requirements. 
;  5.23    Assurances  required. 
;  5.24    Designation  of  responsible  employee. 
;  5.25    Complaint  procedures. 
:  5.26    Recipient  assessment  of  age 

distinctions. 

'.  lubpart  D— Investigation,  Conciliation,  and 
Morcement  Procedures 

;  15.30    Compliance  reviews. 
;  15.31    Complaints. 
;  15.32    Mediation. 
:  15.33    Investigations. 
:  15.34    Effect  of  agreements  on  enforcement 
effort. 


35.35  Prohibition  against  intimidation  or 
retaliation. 

35.36  Enforcement. 

35.37  Hearings,  decisions,  and  post- 
termination  proceedings. 

35.38  Procedure  for  disbursal  of  funds  to  an 
alternate  recipient. 

35.39  Remedial  action  by  recipient. 

35.40  Exhaustion  of  administrative 
remedies. 

Authority:  42  U.S.C.  6101  et.  seq;  45  CFR 
part  90. 

Subpart  A— General 

§  35.1    What  is  the  purpose  of  the 
Department  of  Labor  (DOL)  age 
discrimination  regulations? 

The  piupose  of  this  part  is  to  set  out 
the  EKDL  rules  for  implementing  the  Age 
Discrimination  Act  of  1975,  as 
amended.  The  Act  prohibits 
discrimination  on  the  basis  of  age  by 
recipients  of  Federal  financial  assistance 
and  in  federally  assisted  programs  and 
activities,  but  permits  the  use  of  certain 
age  distinctions  and  factors  other  than 
age  that  meet  the  requirements  of  the 
Act  and  this  part. 

§  35.2    To  what  programs  and  activities  do 
these  regulations  apply? 

(a)  Application.  This  part  applies  to 
any  program  or  activity  that  receives 
Federal  financial  assistance,  directly  or 
indirectly,  from  EKDL. 

(b)  Compliance  with  29  CFR  part  34. 
Compliance  with  Section  167  of  the  Job 
Training  Partnership  Act,  as  amended 
(JTPA)  (29  U.S.C.  1577)  and 
implementing  regulations  at  29  CFR  part 
34,  shall  satisfy  the  obligation  of 
recipients  of  Federal  financial  assistance 
from  DOL  under  JTPA  to  comply  with 
this  part.  CRC  will  use  the  legal 
standards  in  Subpart  B  of  this  part  when 
evaluating  whether  a  JTPA  recipient  has 
engaged  in  imlawful  age  discrimination. 

(c)  Limitation  of  application.  This  part 
does  not  apply  to: 

(1)  An  age  distinction  contained  in 
that  part  of  a  Federal,  State,  or  local 
statute  or  ordinance  adopted  by  an 
elected,  general  purpose  legislative  body 
that: 

(i)  Provides  persons  with  any  benefits 
or  assistance  based  on  age; 

(ii)  Establishes  criteria  for 
participation  in  age-related  terms;  or 

(iii)  Describes  intended  beneficiaries 
or  target  groups  in  age-related  terms;  or 

(2)  Any  employment  practice  of  any 
employer,  employment  agency,  labor 
organization,  or  any  labor-management 
joint  apprentice  training  program, 
except  any  program  or  activity  receiving 
Federal  financial  assistance  under  JTPA 
(29  U.S.C.  1501  et  seq.). 


135.3    What  definitions  apply  to  these 
regulations? 

As  used  in  this  part: 

Act  means  the  Age  Discrimination  Act 
of  1975,  as  amended  (42  U.S.C.  6101  et 
seq.). 

Action  means  any  act,  activity,  policy, 
rule,  standard,  or  method  of 
administration,  or  the  use  of  any  policy, 
rule,  standard,  or  method  of 
administration. 

Age  means  how  old  a  person  is,  or  the 
number  of  years  from  the  date  of  a 
person's  birth. 

Age  distinction  means  any  action 
using  age  or  an  age-related  term. 

Age-related  term  means  a  word  or 
words  that  necessarily  imply  a 
particular  age  or  range  of  ages  (e.g., 
"child,"  "adults,"  "older  persons,"  but 
not  "student"). 

Applicant  for  Federal  financial 
assistance  means  the  individual  or 
entity  submitting  an  application, 
request,  or  plan  required  to  be  approved 
by  a  DOL  official  or  recipient  as  a 
condition  to  becoming  a  recipient  or 
subrecipient. 

Beneficiary  means  the  person(s) 
intended  by  Congress  to  receive  benefits 
or  services  from  a  recipient  of  Federal 
financial  assistance  from  DOL. 

CRC  means  the  Civil  Rights  Center. 
Office  of  the  Assistant  Secretary  for 
Administation  and  Management,  United 
States  Department  of  Labor. 

Department  means  the  United  States 
Department  of  Labor. 

Director  means  the  Director  of  CRC. 

DOL  means  the  United  States 
Department  of  Labor. 

Federal  financial  assistance  means 
any  grant,  entitlement,  loan,  cooperative 
agreement,  contract  (other  than  a 
procurement  contract  or  a  contract  of 
insurance  or  guaranty),  or  any  other 
arrangement  by  which  DOL  provides  or 
otherwise  makes  available  assistance  in 
the  form  of: 

(1)  Funds; 

(2)  Services  of  Federal  personnel;  or 

(3)  Real  and  personal  property  or  any 
interest  in  or  use  of  property,  including: 

(i)  Transfers  or  leases  of  property  for 
less  than  fair  market  value  or  for 
reduced  consideration;  and 

(ii)  Proceeds  from  a  subsequent 
transfer  or  lease  of  property  if  the 
Federal  share  of  its  fair  market  value  is 
not  returned  to  the  Federal  Government. 

Recipient  means  any  State  or  its 
poUtical  subdivision,  any 
instrumentality  of  a  State  or  its  political 
subdivision,  any  public  or  private 
agency,  institution,  organization,  or 
other  entity,  or  any  person  to  which 
Federal  financial  assistance  from  DOL  is 
extended,  directly  or  thiough  another 
recipient,  but  excludes  the  ultimate 


beneficiary  of  the  assistance.  Recipient 
includes  any  subrecipient  to  which  a 
recipient  extends  or  passes  on  Federal 
financial  assistance,  and  any  successor, 
assignee,  or  transferee  of  a  recipient. 

Secretary  means  the  Secretary  of 
Labor,  or  his  or  her  designee. 

State  means  the  individual  States  of 
the  United  States,  the  Commonwealth  of 
Puerto  Rico,  the  District  of  Columbia, 
Guam,  the  Virgin  Islands,  American 
Samoa,  Wake  Island  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands. 

Subpart  B— Standards  for  Determining 
Age  Discrimination 

§35.10    Rules  against  age  discrimination. 

The  rules  stated  in  this  section  are 
subject  to  the  exceptions  contained  in 
§§35.12  and  35.13. 

(a)  General  rule.  No  person  in  the 
United  States  shall  be,  on  the  basis  of 
age,  excluded  firom  participation  in, 
denied  the  benefits  of  or  subjected  to 
discrimination  under,  any  program  or 
activity  receiving  Federal  financial 
assistance  fit)m  DOL. 

(b)  Specific  rules.  A  recipient  may 
not,  directly  or  through  contractual, 
licensing,  or  other  arrangements,  use  age 
distinctions  or  take  any  other  actions 
that  have  the  effect  of,  on  the  basis  of 
age: 

(1)  Excluding  individuals  fit)ra, 
denying  them  the  benefits  of,  or 
subjecting  them  to  discrimination 
under,  a  program  or  activity  receiving 
Federal  financial  assistance  from  DOL; 
or 

(2)  Denying  or  limiting  individuals  in 
their  opportunity  to  participate  in  any 
program  or  activity  receiving  Federal 
financial  assistance  from  DOL. 

(c)  Other  forms  of  age  discrimination. 
The  listing  of  specific  forms  of  age 
discrimination  in  paragraph  (b)  of  this 
section  is  not  exhaustive  and  does  not 
imply  that  any  other  form  of  age 
discrimination  is  permitted. 

§  35.1 1    Definitions  of  tlie  temts  "normal 
operation"  and  "statutory  objective." 

As  used  in  this  part,  the  term: 

(a)  Normal  operation  means  the 
operation  of  a  program  or  activity 
without  significant  changes  that  would 
impair  the  ability  of  the  program  or 
activity  to  meet  its  objectives. 

(b)  Statutory  objective  means  any 
purpose  of  a  program  or  activity 
expressly  stated  in  any  Federal  statute. 
State  statute,  or  local  statute  or 
ordinance  adopted  by  an  elected, 
general  purpose  legislative  body. 


§  35.12    Exceptions  to  the  rules  against  age 
discrimination:  normal  operation  or 
statutory  objective  of  any  program  or 
activity. 

A  recipient  is  permitted  to  take  an 
action  otherwise  prohibited  by  §  35.10  if 
the  action  reasonably  takes  age  into 
account  as  a  factor  necessary  to  the 
normal  operation  or  the  achievement  of 
any  statutory  objective  of  a  progrart  or 
activity.  An  action  reasonably  takes  age 
into  account  as  a  factor  necessary  to  the 
normal  operation  or  the  achievement  of 
any  statutory  objective  of  a  program  or 
activity  if: 

(a)  Age  is  used  as  a  measure  or 
approximation  of  one  or  more  other 
characteristics; 

(b)  The  other  characteristic(s)  must  be 
measured  or  approximated  in  order  for 
the  normal  operation  of  the  program  or 
activity  to  continue,  or  to  achieve  any 
statutory  objective  of  the  program  or 
activity; 

(c)  The  other  characteristic(s)  can 
reasonably  be  measured  or 
approximated  by  the  use  of  age;  and 

(d)  The  other  characteristic(s)  are 
impractical  to  measure  directly  on  an 
individual  basis. 

§  35.13    Exceptions  to  the  rules  against  age 
discrimination:  reasonable  factors  other 
than  age. 

A  recipient  is  permitted  to  take  an 
action  otherwise  prohibited  by  §  35.10, 
if  that  action  is  based  on  a  reasonable 
factor  other  than  age,  even  though  the 
action  may  have  a  disproportionate 
effect  on  persons  of  different  ages.  An 
action  is  based  on  a  reasonable  factor 
other  than  age  only  if  the  factor  bears  a 
direct  and  substantial  relationship  to  the 
normal  operation  of  the  program' or 
activity  or  to  the  achievement  of  a 
statutory  objective. 

§  35. 1 4    Burden  of  proof. 

The  recipient  has  the  burden  of 
proving  that  an  age  distinction  or  other 
action  falls  within  the  exceptions 
outlined  in  §§  35.12  and  35.13. 

§  35.1 5    Affirmative  action  by  a  recipient 

Even  in  the  absence  of  a  finding  of 
discrimination,  a  recipient  may  take 
affirmative  action  to  overcome  the 
effects  of  conditions  that  resulted  in 
limited  participation  on  the  basis  of  age 
in  the  recipient's  program  or  activity. 

§  35. 1 6    Special  benefits  for  children  and 
the  elderly. 

If  a  recipient  is  operating  a  program 
or  activity  that  provides  special  benefits 
to  the  elderly  or  to  children,  the  use  of 
such  age  distinctions  is  presumed  to  be 
necessary  to  the  normal  operation  of  the 
program,  notwithstanding  the 
provisions  of  §35.12. 


§  35. 1 7    Age  distinctions  In  DOL 
regulations. 

Any  age  distinction  in  regulations 
issued  by  DOL  is  presumed  to  be 
necessary  to  the  achievement  of  a 
statutory  objective  of  the  program  to 
which  the  regulations  apply, 
notwithstanding  the  provisions  of 
§35.12. 

Subpart  C— Duties  of  DOL  Recipients 
§35.20    General  responsibilities. 

Each  DOL  recipient  has  primary 
responsibility  for  ensuring  that  its 
programs  and  activities  are  in 
compliance  with  the  Act  and  this  part 
and  for  taking  appropriate  steps  to 
correct  any  violations  of  the  Act  or  this 
part. 

§35.21 
notice. 


Recipient  responsibility  to  provide 


(a)  Notice  to  other  recipients.  Where 
a  recipient  of  Federal  financial 
assistance  from  DOL  passes  on  funds  to 
other  recipients,  that  recipient  shall 
notify  such  other  recipients  of  their 
obligations  under  the  Act  and  this  part. 

(b)  Notice  to  beneficiaries.  A  recipient 
shall  notify  its  beneficiaries  about  the 
provisions  of  the  Act  and  this  part  and 
their  applicability  to  specific  programs. 
The  notification  must  also  identify  the 
responsible  employee  designated  under 
§  35.24  by  name  or  title,  address,  and 
telephone  number. 

§  35.22    Information  requirements. 
Each  recipient  shall: 

(a)  Keep  such  records  as  CRC 
determines  are  necessary  to  ascertain 
whether  the  recipient  is  complying  with 
the  Act  and  this  part; 

(b)  Upon  request,  provide  CRC  with 
such  information  and  reports  as  the 
Director  determines  are  necessary  to 
ascertain  whether  the  recipient  is 
complying  with  the  Act  and  this  part; 
and 

(c)  Permit  reasonable  access  by  CRC  to 
books,  records,  accounts,  reports,  other 
recipient  facilities  and  other  sources  of 
information  to  the  extent  CRC 
determines  is  necessary  to  ascertain 
whether  the  recipient  is  complying  with 
the  Act  and  this  part. 

§35.23    Assurances  required. 

A  recipient  or  applicant  for  Federal 
financial  assistance  fi-om  DOL  shall  sign 
a  written  assurance,  in  a  form  specified 
by  DOL,  that  the  program  or  activity 
will  be  operated  in  compliance  with  the 
Act  and  this  part.  In  subsequent 
applications  to  DOL,  an  applicant  may 
incorporate  this  assurance  by  reference. 
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$39.24    Designation  of  responsible 
employee. 

Bach  recipient  shall  designate  at  least 
one  employee  to  coordinate  its 
contpliance  activities  under  the  Act  and 
this  part,  including  investigation  of  any 
coipiplaints  that  the  recipient  receives 
all^ung  any  actions  that  are  prohibited 
by  ^e  Act  or  this  part. 

Compiaint  procedures. 

_,|ch  recipient  shall  adopt  and 
publish  complaint  procedures  providing 
for  prompt  and  equitable  resolution  of 
coihplaints  alleging  any  action  that 
w^ld  be  prohibited  by  the  Act  or  this 
part. 

$3^26    Recipient  assessment  of  age 
distinctions. 

(a)  In  order  to  assess  a  recipient's 
compliance  with  the  Act  and  this  part, 
as  dart  of  a  compliance  review  or  a 
complaint  investigation  conducted 
luiier  §§  35.30  or  35.31,  or  a  compliance 
review,  monitoring  review  or  complaint 
investigation  conducted  under  29  CFR 
part  34,  CRC  may  require  a  recipient 
eniploying  the  equivalent  of  15  or  more 
fuif  time  employees  to  complete  a 
jtten  self-evaluation,  in  a  maimer 
cified  by  CRC,  of  any  age  distinction 
|>osed  in  its  program  or  activity 
giving  Federal  financial  assistance 
froinDOL. 

3))  Whenever  such  an  assessment 
icates  a  violation  of  the  Act  or  this 
part,  the  recipient  shall  take  prompt  and 
ai:|bropriate  corrective  action. 

Subpart  D— Investigation,  Conciliation, 
ai^d  Enforcement  Procedures 

§3^.30    Compliance  reviews. 

!(b)  CRC  may  conduct  such 
cdihpliance  reviews,  pre-award  reviews, 
alio  other  similar  procedures  as  permit 
cfe  to  investigate  and  correct  violations 
oiihe  Act  and  this  part,  irrespective  of 
whether  a  complaint  has  been  filed 
against  a  recipient.  Such  reviews  may  be 
as  comprehensive  as  necessary  to 
determine  whether  a  violation  of  the  Act 
or  this  part  has  occurred. 

(b)  Where  a  review  conducted 
pursuant  to  paragraph  (a)  of  this  section 
iiidicates  a  violation  of  the  Act  or  this 
put.'CRC  will  attempt  to  achieve 
voluntary  compliance.  If  voluntary 
c<  (inpliance  cannot  be  achieved,  CRC 
Wi^l  begin  enforcement  proceedings,  as 
d&Tlbed  in  §35.36. 

{3B.31    Complaints. 

(a)  Who  may  file.  Any  person, 
whether  individually,  as  a  member  of  a 
c  iiss,  or  on  behalf  of  others,  may  file  a 
o )  mplaint  with  CRC  alleging 
dii  (crimination  in  violation  of  the  Act  or 


these  regulations,  based  on  an  action 
occurring  on  or  after  July  1. 1979. 

(b)  When  to  file.  A  complainant  must 
file  a  complaint  within  180  days  from 
the  date  the  complainant  first  had 
knowledge  of  the  alleged  act  of 
discrimination.  The  Director  may 
extend  this  time  limit  for  good  cause 
shown. 

(c)  Complaint  procedure.  A  complaint 
is  considered  to  be  complete  on  the  date 
CRC  receives  all  the  information 
necessary  to  process  it,  as  provided  in 
paragraph  (c)(1)  of  this  section.  CRC 
will: 

.  (1)  Accept  as  a  complete  complaint 
any  written  statement  that  identifies  the 
parties  involved  and  the  date  the 
complainant  first  had  knowledge  of  the 
alleged  violation,  describes  generally 
the  action  or  practice  complained  of, 
and  is  signed  by  the  complainant; 

(2)  Freely  permit  a  complainant  to 
add  information  to  the  complaint  to 
meet  the  requirements  of  a  complete 
complaint; 

(3]  Notify  the  complainant  and  the 
recipient  of  their  rights  and  obligations 
imder  the  complaint  procedure, 
including  the  right  to  have  a 
representative  at  all  stages  of  the 
complaint  procedure;  and 

(4)  Notify  the  complainant  and  the 
recipient  (or  their  representatives)  of 
their  right  to  contact  CRC  for 
information  and  assistance  regarding  the 
complaint  resolution  process. 

(d)  No  jurisdiction.  CRC  will  return  to 
the  complainant  any  complaint  outside 
the  jurisdiction  of  this  part,  with  a 
statement  indicating  why  there  is  no 
jurisdiction. 

§35.32    Mediation. 

(a)  Referral  to  mediation.  CRC  will 
promptly  refer  to  the  Federal  Mediation 
and  Conciliation  Service  or  the 
mediation  agency  designated  by  the 
Secretary  of  Health  and  Human  Services 
imder  45  CFR  part  90,  all  complaints 
that: 

(1)  Fall  within  the  jurisdiction  of  the 
Act  or  this  part,  unless  the  age 
distinction  complained  of  is  clearly 
within  an  exemption  under  §  35.2(c); 
and 

(2)  Contain  all  information  necessary 
for  further  processing,  as  provided  in 

§  35.31(c)(1). 

(b)  Participation  in  mediation  process. 
Both  the  complainant  and  the  recipient 
shall  participate  in  the  mediation 
process  to  the  extent  necessary  to  reach 
an  agreement  or  to  make  an  informed 
judgment  that  an  agreement  is  not 
possible.  The  recipient  and  the 
complainant  do  not  need  to  meet  with 
the  mediator  at  the  same  time,  and  a 
meeting  may  be  conducted  by  telephone 


or  other  means  of  effective  dialogue  if  a 
personal  meeting  between  the  party  and 
the  mediator  is  impractical. 

(c)  When  agreement  is  reached.  If  the 
complainant  and  the  recipient  reach  an 
agreement,  the  mediator  shall  prepare  a 
written  statement  of  the  agreement,  have 
the  complainant  and  recipient  sign  it, 
and  send  a  copy  of  ^e  agreement  to 
CRC. 

(d)  Confidentiality.  The  mediator  shall 
protect  the  confidentiality  of  all 
information  obtained  in  the  course  of 
the  mediation  process.  No  mediator  may 
testify  in  any  adjudicative  proceeding, 
produce  any  document,  or  otherwise 
disclose  any  information  obtained  in  the 
course  of  the  mediation  process,  unless 
the  mediator  has  obtained  prior 
approval  of  the  head  of  the  mediation 
agency. 

(e)  Maximum  time  period  for 
mediation.  The  mediation  shall  proceed 
for  a  maximum  of  60  days  after  a 
complaint  is  filed  with  CRC.  This  60- 
day  period  may  be  extended  by  the 
mediator,  with  the  concurrence  of  the 
Director,  for  not  more  than  30  days,  if 
the  mediator  determines  that  agreement 
is  likely  to  be  reached  during  the 
extended  period.  In  the  absence  of  such 
an  extension,  mediation  ends  if: 

(1)  60  days  elapse  from  the  time  the 
complaint  is  filed;  or 

(2)  Prior  to  the  end  of  the  60-day 
period,  either 

(i)  An  agreement  is  reached;  or 
(ii)  The  mediator  determines  that 
agreement  cannot  be  reached. 

(f)  Unresolved  complaints.  The 
mediator  shall  return  unresolved 
complaints  to  CRC. 

$35.33    Investigations. 

(a)  Initial  investigation.  CRC  will 
investigate  complaints  that  are 
unresolved  after  mediation  or  reopened 
because  the  mediation  agreement  has 
been  violated. 

(1)  As  part  of  the  initial  investigation, 
CRC  will  use  informal  fact-finding    . 
methods,  including  joint  or  separate 
discussions  with  the  complainant  and  - 
recipient  to  establish  the  facts  and,  if 
possible,  resolve  the  complaint  to  the 
mutual  satisfaction  of  the  parties.  CRC 
may  seek  the  assistance  of  any  involved 
State,  local,  or  other  Federal  program 
agency. 

(2)  Where  agreement  between  the 
parties  has  been  reached  pursuant  to 
paragraph  (a)(1)  of  this  section,  the 
agreement  shall  be  put  in  writing  by 
DOL,  and  signed  by  the  parties  and  an 
authorized  official  of  DOL. 

(b)  Formal  findings,  conciliation,  and 
hearing.  If  CRC  cannot  resolve  the 
complaint  during  the  early  stages  of  the 
investigation,  CRC  will  complete  "the 
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investigation  of  the  complaint  and  make 
formal  findings.  If  the  investigation 
indicates  a  violation  of  the  Act  or  this 
part,  CRC  will  attempt  to  achieve 
voluntary  compliance.  If  CRC  cannot 
obtain  voluntary  compliance,  CRC  will 
begin  appropriate  enforcement  action, 
as  provided  in  §  35.36. 

§  35.34    Effect  of  agreements  on 
enforcement  effort 

An  agreement  reached  pursuant  to 
either  §  35.32(c)  or  §  35.33(a)  shall  have 
no  affect  on  the  operation  of  any  other 
enforcement  effort  of  DOL,  such  as 
compliance  reviews  and  investigations 
of  other  complaints,  including  those 
against  the  recipient. 

§  35.35    Prohibition  against  intimidation  or 
retaliation. 

A  recipient  may  not  engage  in  acts  of 
intimidation  or  retaliation  against  any 
person  who: 

(a)  Attempts  to  assert  a  right  protected 
by  the  Act  or  this  part;  or 

(b)  Cooperates  in  any  mediation, 
investigation,  hearing  or  other  part  of 
CRC's  investigation,  conciliation,  and 
enforcement  process. 

§35.36    Enforcement 

(a)  DOL  may  enforce  tiie  Act  and  this 
part  through: 

(1)  Termination  of,  or  refusal  to  grant 
or  continue,  a  recipient's  Federal 
financial  assistance  from  DOL  under  the 
program  or  activity  in  which  the 
recipient  has  violated  the  Act  or  this 
part.  Such  enforcement  action  may  be 
taken  only  after  a  recipient  has  had  an 
opportunity  for  a  hearing  on  the  record 
before  an  administrative  law  judge. 

(2)  Any  other  means  authorized  by 
law,  including,  but  not  limited  to: 

(i)  Referral  to  the  Department  of 
Justice  for  proceedings  to  enforce  any 
rights  of  the  United  States  or  obligation 
of  the  recipient  created  by  the  Act  or 
this  part;  or 

(ii)  Use  of  any  requirement  of,  or 
referral  to,  any  Federal,  State,  or  local 
govenunent  agency  that  wall  have  the 
effect  of  correcting  a  violation  of  the  Act 
or  this  part. 

(b)  Any  termination  or  refusal  imder 
paragraph  (a)(1)  of  this  section  will  be 
limited  to  the  particular  recipient  and  to 
the  particular  program  or  activity  foimd 
to  be  in  violation  of  the  Act  or  this  part. 
A  finding  with  respect  to  a  program  or 
activity  that  does  not  receive  Federal 
financial  assistance  bom  DOL  will  not 
form  any  part  of  the  basis  for 
termination  or  refusal. 

(c)  No  action  may  be  taken  under 
paragraph  (a)  of  this  section  until: 


(1)  DOL  has  advised  the  recipient  of 
its  failure  to  comply  with  the  Act  or 
with  this  part  and  has  determined  that 
volimtary  compliance  cannot  be 
obtained;  and 

(2)  Thirty  days  have  elapsed  since 
DOL  sent  a  written  report  of  the 
circumstances  and  grounds  of  the  action 
to  the  committees  of  Congress  having 
jurisdiction  over  the  program  or  activity 
involved. 

(d)  Deferral.  DOL  may  defer  granting 
new  Federal  financial  assistance  to  a 
recipient  when  proceedings  under 
paragraph  (a)(1)  of  this  section  are 
initiated. 

(1)  New  Federal  financial  assistance 
horn  DOL  includes  all  assistance  for 
which  DOL  requires  an  application  or 
approval,  including  renewal  or 
continuation  of  existing  activities,  or 
authorization  of  new  activities,  during 
the  deferral  period.  New  Federal 
financial  assistance  from  DOL  does  not 
include  increases  in  funding  as  a  result 
of  changed  computation  of  formula 
awards  or  assistance  approved  prior  to 
the  initiation  of  a  hearing  under 
paragraph  (a)(1)  of  this  section. 

(2)  DOL  may  not  defer  a  grant  until 
the  recipient  has  received  notice  of  an 
opportunity  for  a  hearing  imder 
paragraph  (a)(1)  of  this  section.  A 
deferral  may  not  continue  for  more  than 
60  days  unless  a  hearing  has  begun 
within  the  60-day  period  or  the 
recipient  and  DOL  have  mutually  agreed 
to  extend  the  time  for  beginning  the 
hearing.  If  the  hearing  does  not  result  in 
a  finding  against  the  recipient,  the 
deferral  may  not  continue  for  more  than 
30  days  after  the  close  of  the  hearing. 

§  35.37    Hearings,  decisions,  and  post- 
termination  proceedings. 

The  provisions  applicable  to 
enforcement  procedures  under 
regulations  effectuating  Title  VI  of  the 
Civil  Rights  Act  of  1964.  as  amended, 
found  at  29  CFR  31.9  and  34.10,  apply 
to  CRC's  enforcement  of  the  Act  and  this 
part. 

§  35.38    Procedure  for  disbursal  of  funds  to 
an  alternate  recipient 

(a)  If  funds  are  withheld  from  a 
recipient  under  this  part,  the  Secretary 
may  disburse  the  funds  withheld 
directly  to  an  alternate  recipient. 

(b)  The  Secretary  will  require  any 
alternate  recipient  to  demonstrate: 

(1)  The  ability  to  comply  with  the  Act 
and  this  part;  and 

(2)  The  ability  to  achieve  the  goals  of 
the  Federal  statute  authorizing  the 
program  or  activity. 


§  35.39    Remedial  action  by  recipient 

Where  CRC  finds  discrimination  on 
the  basis  of  age  in  violation  of  this  Act 
or  this  part,  the  recipient  shall  take  any 
remedial  action  that  CRC  deems 
necessary  to  overcome  the  effects  of  the 
discrimination.  In  addition,  if  a 
recipient  funds  or  otherwise  exercises 
control  over  another  recipient  that  has 
discriminated,  both  recipients  may  be 
required  to  take  remedial  action. 

§35.40    Exhaustion  of  administrative 
remedies. 

(a)  A  complainant  may  file  a  civil 
action  under  the  Act  following  the 
exhaustion  of  administrative  remedies. 
Administrative  remedies  are  exhausted 
if: 

(1)  One  hundred  eighty  days  have 
elapsed  since  the  complainant  filed  the 
complainant  with  CRC,  and  CRC  has 
made  no  finding  with  regard  to  the 
complaint;  or 

(2)  CRC  issues  any  finding  in  favor  of 
the  recipient. 

(b)  If  CRC  fails  to  make  a  finding 
within  180  days,  or  issues  a  finding  in 
favor  of  the  recipient,  CRC  will 
promptly: 

(1)  So  notify  the  complainant; 

(2)  Advise  the  complaint  of  his  or  her 
right  to  bring  a  civil  action  for 
injimctive  relief;  and 

(3)  Inform  the  complainant  that — 

(i)  The  complainant  may  bring  a  civil ' 
action  only  in  a  United  States  district 
court  for  the  district  in  which  the 
recipient  is  found  or  transacts  business; 

(ii)  A  complainant  who  prevails  in  a 
civil  action  has  the  right  to  be  awarded 
the  costs  of  the  action,  including 
reasonable  attorney's  fees,  but  that  the 
complainant  must  demand  these  costs 
in  the  complaint  filed  with  the  court; 

(iii)  Before  commencing  the  action, 
the  complainant  must  give  30  days 
notice  by  registered  mail  to  the 
Secretary,  the  Secretary  of  Health  and 
Human  Services,  the  Attorney  General 
of  the  United  States,  and  the  recipient; 

(iv)  The  notice  required  by  paragraph 
(b)(3)(iii)  of  this  section  must  state  the 
alleged  violation  of  the  Act,  the  relief 
requested,  the  court  in  which  the 
complainant  is  bringing  the  action,  and 
whether  or  not  attorney's  fees  are 
demanded  in  the  event  that  the 
complainant  prevails;  and 

(v)  The  complainant  may  not  bring  an 
action  if  the  same  alleged  violation  of 
the  Act  by  the  same  recipient  is  the 
subject  of  a  pending  action  in  any  court 
ofthe  United  States. 

[FR  Doc.  98-34372  Filed  12-2S-98;  8:45  am] 
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Federal  Acquisition  Regulation; 
Reform  of  Affirmative  Action  in  Federal 
Procurement;  Corrections 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Interim  rule;  Correcting 
amendments. 


SUMMARY:  The  Department  of  Defense, 
the  General  Services  Administration, 
and  the  National  Aeronautics  and  Space 
Administration  have  agreed  to  issue  an 
addendum  to  correct  Federal 
Acquisition  Circular  (FAC)  97-07  to 
make  amendments  to  the  Federal 
Acquisition  Regulation  (FAR) 
concerning  programs  for  small 
disadvantaged  business  (SDB)  concerns. 
These  changes  are  needed  to  provide 
additional  time  for  subcontractors  to 
become  certified  under  rules  issued  by 
the  Small  Business  Administration. 
These  amendments  allow  contractors 
acting  in  good  faith  to  accept  the  self- 
representation  of  subcontractors  as  to 
their  status  as  small  disadvantaged 
business  concerns.  It  is  anticipated  that 
by  July  1. 1999,  a  sufficient  number  of 
firms  will  have  been  certified  and  the 
changes  made  by  this  rule  rescinded. 
After  that  date,  solicitations  will  require 
contractors  to  use  certified  SDBs  as 
subcontractors  to  take  advantage  of  the 
SDB  Participation  Program.  No  other 
aspects  of  FAC  97-07  are  being 
modified. 

DATES:  Effective  Date:  January  1, 1999. 

Applicability  Date:  The  policies, 
provisions,  and  clauses  of  this 
Addendum  apply  for  all  solicitations 
issued  on  or  after  January  1. 1999. 

Comment  Date:  Comments  should  be 
submitted  to  the  FAR  Secretariat  at  the 
address  shown  below  on  or  before 
March  1. 1999  to  be  considered  in  the 
formulation  of  a  final  rule. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (MVR),  1800  F  Street,  NW, 
Room  4035,  Attn:  Ms.  Laurie  Duarte, 
Washington,  DC  20405. 


E-Mail  comments  submitted  over  the 
Internet  should  be  addressed  to: 
farcase.97-O04B@gsa.gov 

Please  cite  FAC  97-07  Addendum, 
FAR  case  97-004B,  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Victoria  Moss,  Procurement  Analyst 
Federal  Acquisition  Policy  Division, 
General  Services  Administration, 
1800  F  Street.  NW,  Washington,  DC 
20405,  Telephone:  (202)  501-4764 
or 
Mr.  Mike  Sipple,  Procurement  Analyst, 
Contract  Policy  and  Administration, 
Director,  Defense  Procurement, 
Department  of  Defense  3060  Defense 
Pentagon,  Washington,  DC  20301- 
3060,  Telephone:  (703)  695-8567. 
For  general  information,  call  the  FAR 
Secretariat  at  (202)  501-4755. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  July  1. 1998,  DoD,  GSA,  and 
NASA  issued  FAC  97-07  to  make 
amendments  to  the  FAR  concerning 
programs  for  small  disadvantaged 
business  concerns.  This  document 
revises  the  rule  published  at  63  FR 
36120,  July  1,  1998,  to  allow  contractors 
acting  in  good  faith  to  rely  upon  the 
self-representations  of  their 
subcontractors  as  to  their  status  as  a 
small  disadvantaged  business  concern. 

Urgent  and  compelling  reasons  exist 
to  promulgate  this  rule  without  prior 
opportunity  for  public  comment.  This 
action  is  necessary  to  amend  regulations 
that  will  become  effective  on  January  1, 
1999,  to  reflect  the  current  scarcity  of 
certified  small  disadvantaged  business 
subcontractors. 

This  regulatory  action  was  not  subject 
to  Office  of  Management  and  Budget 
review  under  Executive  Order  12866, 
dated  September  30, 1993.  This  is  not  a 
major  rule  under  5  U.S.C.  804. 

B.  Regulatory  Flexibility  Act 

These  changes  modify  the  manner  in 
which  a  firm,  acting  as  a  subcontractor, 
may  indicate  that  it  is  a  small 
disadvantaged  business  concern  (SDB). 
On  June  30, 1998,  the  Small  Business 
Administration  (SBA)  issued  rules 
concerning  the  certification  and 
eligibility  of  SDBs.  SBA  prepared  and 
issued  an  analysis  of  that  rule's  impact 
on  small  entities  at  that  time.  The 
acquisition  programs  designed  to  assist 
SDB  subcontractors  were  issued  in 
Federal  Acquisition  Circular  97-07  at  63 
FR  36120.  July  1. 1998.  At  that  time,  an 
Initial  Regulatory  Flexibility  Analysis 
was  prepared  discussing  the  impact  of 
the  programs.  The  changes  in  this 
Addendum  do  not  affect  the  impact  of 


the  acquisition  programs  on  small 
entities;  they  merely  revise  the  maimer 
in  which  a  firm  is  considered  eligible 
under  the  programs.  Therefore,  the 
Initial  Regulatory  Flexibility  Analysis 
published  with  FAC  97-07  is  unaffected 
by  these  changes  and  remains  valid. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collection  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  0MB 
under  44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Parts  19  and 
52 

Government  procurement. 

Dated:  December  22, 1998. 

Victoria  Moss, 

Acting  Director,  Federal  Acquisition  Policy 
Division. 

FEDERAL  ACQUISITION  CIRCULAR 
FAC  97-07  Addendum 

Federal  Acquisition  Circular  (FAC) 
97-07  Addendum  is  issued  under  the 
authority  of  the  Secretary  of  Defense, 
the  Administrator  of  General  Services, 
and  the  Administrator  for  the  National 
Aeronautics  and  Space  Administration. 

The  policies,  provisions,  and  clauses 
of  this  Addendum  are  effective  for  all 
solicitations  issued  on  or  after  January 
1, 1999. 

Dated:  December  21, 1998. 
Carol  F.  Covey, 

Acting  Director,  Defense  Procurement. 
IdaM.Ustad, 

Deputy  Associate  Administrator,  Office  of 
Acquisition  Policy,  General  Services 
Administration. 

Dated:  December  22. 1998. 
James  A.  Balinskas, 

Acting  Associate  Administrator  for 
Procurement,  National  Aeronautics  and 
Space  Administration. 

Therefore.  48  CFR  Parts  19  and  52  are 
amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  19  and  52  continues  to  read  as 
follows: 

Authority:  41  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  19— SMALL  BUSINESS 
PROGRAMS 

2.  Section  19.001  is  amended  by 
revising  the  definition  of  "Small 
disadvantaged  business  concern"  to 
read  as  follows: 
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19.001    Deflnitions. 

***** 

Small  disadvantaged  business 
concern,  as  used  in  this  part,  means — 

(1)  For  prime  contractors  (except  for 
52.212-3(c)(2)  and  52.219-l(b)(2)  for 
general  statistical  purposes  and  52.212- 
3(c)(7)(ii).  52.219-22(b)(2),  and  52.219- 
23(a)  for  joint  ventures  under  the  price 
evaluation  adjustment  for  small 
disadvantaged  business  concerns),  an 
offeror  that  represents,  as  part  of  its 
offer,  that  it  is  a  small  business  under 
the  size  standard  applicable  to  the 
acquisition;  and  either — 

(i)  It  has  received  certification  as  a 
small  disadvantaged  business  concern 
consistent  with  13  CFR  part  124, 
subpart  B;  and 

(A)  No  material  change  in 
disadvantaged  ownership  and  control 
has  occurred  since  its  certification; 

(B)  Where  the  concern  is  owned  by 
one  or  more  disadvantaged  individuals, 
the  net  worth  of  each  individual  upon 
whom  the  certification  is  based  does  not 
exceed  $750,000  after  taking  into 
account  the  applicable  exclusions  set 
forth  at  13  CFR  124.104(c)(2);  and 

(C)  It  is  listed,  on  the  date  of  its 
representation,  on  the  renter  of  small 
disadvantaged  business  concerns 
maintained  by  the  Small  Business 
Administratioo;  or 

(ii)  It  has  submitted  a  completed 
apphcation  to  the  Small  Business 
Administration  or  a  private  certifier  to 
be  certified  as  a  small  disadvantaged 
business  concern  in  accordance  with  13 
CFR  part  124.  subpart  B,  and  a  decision 
on  that  apphcation  is  pending,  and  that 
no  material  change  in  disadvantaged 
ownership  and  control  has  occurred 
since  its  application  was  submitted.  In 
this  case,  a  contractor  must  receive 
certification  as  an  SDB  by  the  SBA  prior 
to  contract  award. 

(2)  For  subcontractors,  an  offeror  that 
represents,  as  part  of  its  offer,  that  it  is 
a  small  business  under  the  size  standard 
applicable  to  the  acquisition  and  that  it 


meets  the  definition  of  a  small 
disadvantaged  business  in  13  CFR 
124.1002. 

***** 

3.  Section  19.703  is  amended  by 
revising  par^raph  (b)  to  read  as  follows; 

19.703    Eligibility  requirements  for 
participatlng  In  the  program. 

***•"• 

(b)  A  contractor  acting  in  good  faith 
may  rely  on  the  written  representation 
of  its  subcontractor  regarding  the 
subcontractor's  status  as  a  small,  small 
disadvantaged,  or  a  woman-owned 
small  business  concern.  The  contractor, 
the  contracting  officer,  or  any  other 
interested  party  can  challenge  a  - 
subcontractor's  size  status 
representation  by  filing  a  protest,  in 
accordance  virith  13  CFR  121.1601 
through  121.1608.  Protests  challenging  a 
subcontractor's  small  disadvantaged 
business  representation  shall  be  filed  in 
accordance  with  13  CFR  124.1015 
through  124.1022. 

4.  Section  19.1202-4  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

19.1202-4    Procedures. 

***** 

(c)  A  contractor  acting  in  good  faith 
may  rely  on  the  written  representation 
of  its  subcontractor  regarding  the 
subcontractor's  status  as  a  small 
disadvantaged  business  concern. 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

5.  Section  52.219-8  is  amended  by 
revising  paragraph  (c)  of  the  clause  to 
read  as  follows: 

52.219-8    Utilization  of  SmaU.  Small 
Disadvantaged,  and  Woman-Owned  Small 
Business  Concerns. 

***** 

Utilization  of  Small.  Small  Disadvantaged, 
and  Women-Owned  Small  Business 
Concerns  (Jan  1999) 


(c)  As  used  in  this  clause,  the  term  "small 
business  concern"  shall  mean  a  small 
business  as  defined  pursuant  to  section  3  of 
the  Small  Business  Act  and  relevant 
regulations  promulgated  pursuant  thereto. 
The  term  "small  business  concern  owned 
and  controlled  by  socially  and  economically 
disadvantaged  individuals"  shall  mean  a 
small  business  concern  that  represents,  as 
part  of  its  offer,  that  it  meets  the  definition 
of  a  small  disadvantaged  business  concern  in 
13  CFR  124.1002. 
«         *         •         »         • 

6.  Section  52.219-25  is  amended  by 
revising  paragraph  (a)  of  the  clause  to 
read  as  follows: 

52.219-25    Small  Disadvantagsd  Business 
Participation  Program— Oissdvantaged 
Status  and  Reporting. 

*        •        »        •        • 

Small  Disadvantaged  Business  Participation 
Program — Disadvantaged  Status  and 
Reporting  (Jan  1999) 

(a)  Disadvantaged  status  for  joint  venture 
partners,  team  members,  and  subcontractors. 
This  clause  addresses  disadvantaged  status 
for  joint  venture  partners,  teaming 
arrangement  members,  and  subcontractors 
and  is  afJplicable  if  this  contract  contains 
small  disadvantaged  business  (SDB) 
participation  targeu.  The  Contractor  shall 
obtain  representations  of  small 
disadvantaged  status  from  joint  venture 
partners  and  teaming  arrangement  members 
through  use  of  a  provision  substantially  the 
same  as  paragraph  (b)(l)(i)  of  the  provision 
at  FAR  52.219-22,  Small  Disadvantaged 
Business  Status.  The  Contractor  shall  confirm 
that  a  joint  venture  partner  or  team  member, 
representing  itself  as  a  small  disadvantaged 
business  concern,  is  included  in  the  SBA's 
on-line  list  of  SDBs  at  http://www.sba.gov  or 
by  contacting  the  SBA's  Office  of  Small 
DisadvanUged  Business  Certification  and 
Eligibility.  The  Contractor  acting  in  good 
faith  may  rely  on  a  written  representation  of 
its  subcontractor  regarding  the 
subcontractor's  status  as  a  small 
disadvantaged  business  concern  as  defined  in 
13  CFR  124.1002. 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Office  of  Federal  Procurement  Policy 

Small  Disadvantaged  Business 
Procurement:  Reform  of  Affirmative 
Action  in  Federal  Procurement 

AGB4CY:  Office  of  Federal  Procurement 
PoUcy  (OFPP),  0MB. 
ACTION:  Notice  of  Detennination 
Concerning  the  Small  Disadvantaged 
Business  (SDB)  Participation  Program. 

summary:  The  Federal  Acquisition 
Regulation  (FAR).  48  CFR  Subpart 
19.12,  contains  regulations  providing  for 
an  SDB  Participation  Program  to  be  used 
when  evaluating  the  extent  of 
participation  of  SDB  concerns  in 
performance  of  contracts  in  authorized 
standard  industrial  classification  code 
(SIC)  major  groups.  The  FAR  provides 
further  that  the  Department  of 
Commerce  (DOC)  will  determine  the 
authorized  SIC  major  groups  for  use  in 
the  SDB  Participation  Program.  The 
DOC,  in  the  attached  memorandum, 
determines  that  the  SIC  major  groups 
eligible  for  the  price  evaluation 
adjustment  program  shall  be  applicable 
for  the  SDB  Participation  Program. 
OFPP  published  on  June  30. 1998.  the 
listing  of  the  eligible  SIC  major  groups 
(63  FR  35714  (1998)1  for  the  price 
evaluation  adjustment  program. 
EFFECTIVE  DATE:  January  1. 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Linda  G.  Williains,  Deputy  Associate 
Administrator,  Office  of  Federal 
Procurement  Policy,  Telephone  202- 
395-3302.  For  information  on  the 
Commerce  determination,  contact 
Jeffrey  Mayer,  Director  of  Policy 
Development,  Economics  and  Statistics 
Administration,  U.S.  Department  of 
Commerce,  Telephone  202-482-1728. 

SUPPLEMENTARY  INFORMATION: 

Procurement  Mechanisms  and  Factors 

FAR  Subpart  19.12  provides  for  an 
SDB  Participation  Program  that  consists 


of  two  mechanisms:  (1)  An  evaluation 
factor  or  subfactor  when  evaluating  the 
extent  of  participation  of  SDBs  in 
performance  of  contracts  in  authorized 
SIC  major  groups,  and  (2)  an  incentive 
subcontracting  program  for  SDB 
concerns  in  authorized  SIC  major 
groups.  OFPP  gives  notice  that  the 
attadied  Memorandum  &"om  the  DOC 
determines  that  the  SIC  major  groups 
eligible  for  the  price  evaluation 
adjustment  program  shall  be  applicable 
for  the  SDB  Participation  Program. 
(See  63  FR  35714  (June  30, 1998))  for 
the  listing  of  the  eligible  SIC  major 
groups.)  The  SDB  Participation  Program 
is  authorized  for  use  in  solicitations 
issued  on  or  after  January  1, 1999. 
Deidre  A.  Lee, 
Administrator. 
December  15, 1998. 

MEMORANDUM  FOR  OFFICE  OF  FEDERAL 
PROCUREMENT  POUCY 

From:  Jeffrey  L.  Mayer,  Director  of  Policy 

Development. 
Subject:  Department  of  Commerce 

Determination  on  the  Small  Disadvantaged 

Business  Participation  Program. 

Pursuant  to  new  Federal  Acquisition 
Regulation  (FAR)  subpart  19.12.  transmitted 
herein  is  a  Department  of  Commerce  (EKX)) 
determination  on  the  Small  Disadvantaged 
Business  Participation  Program  for  use  in 
Federal  procurements. 

DOC  transmitted  a  Notice  of  Determination 
Concerning  Price  Evaluation  Adjustments  to 
the  Office  of  Federal  Procurement  Policy 
(OFPP),  which  was  published  in  the  Federal 
Register  on  June  30, 1998  (see  63  Fed.  Reg. 
35714  (1998)).  The  Notice  identified  the 
standard  industrial  classification  (SIC)  major 
industry  groups  in  which  offers  by  small 
disadvantaged  businesses  (SDBs)  on  certain 
federal  prime  contracts  would  be  eligible  for 
price  evaluation  adjustments. 

In  addition,  FAR  19.1202-1  and  19.1203 
required  DOC  to  identify  the  SIC  major 
industry  groups  in  which  the  extent  of 
participation  of  SDB  concerns  as 
subcontractors  in  performance  of  federal 
prime  contracts  would:  (a)  make  certain 
off^erors  on  these  prime  contracts  eligible  for 
an  evaluation  factor  or  subfactor;  and  (b) 
make  successful  offerors  eligible  for  an 
incentive  subcontracting  program. 


DOC  was  asked  to  identify  eligible  major 
industry  groups  at  the  subcontract  level  for 
use  in  the  Small  Disadvantaged  Business 
Participation  Program  that  becomes  effective 
January  1. 1999.  To  make  its  determination, 
DOC  considered  prime  contracting  data  and 
published  information  on  SDB  participation 
in  subcontracting. 

DOC's  analysis  of  prime  contracting 
revealed  that  in  59  out  of  98  major  industry 
groups  (and  regions,  in  the  case  of  the 
construction  sector],  SDBs  win  a  smaller  than 
expected  (given  their  age  and  size)  share  of 
federal  prime  contract  dollars.  Evidence  cited 
in  U.S.  Department  of  Justice,  "The 
Compelling  Interest  for  Affirmative  Action  in 
Federal  Procurement:  A  Preliminary  Survey" 
[see  61  Fed.  Reg.  26050  (1996)]  provides  no 
indication  that  SDB  subcontractors  deal  with 
substantially  different  financial  institutions, 
private  sector  customers,  and  suppliers  than 
do  SDB  prime  contractors  in  the  same 
industry,  i.e.,  there  is  no  basis  for  believing 
that  SDB  subcontractors  face  lower  barriers  to 
effective  competition  than  those  encountered 
by  SDB  prime  contractors  in  the  same 
Industry.  In  addition,  subcontracting  tends  to 
be  dominated  by  informal  networks  of 
personal  contacts,  in  which  information  is 
exchanged  about  prospective  projects,  low- 
cost  suppliers,  and  credit  opportimities.  In 
those  industries  in  which  minority 
entrepreneurs  have  been  excluded  from  these 
networks,  their  ability  to  participate  in 
federal  contracting  as  subcontractors  has 
likely  been  diminished  compared  with  their 
abilify  to  participate  as  prime  contractors. 
Therefore,  SDBs  are  unlikely  to  win  larger- 
than-expected  shares  of  federal  subcontract 
awctrds  in  the  same  major  industry  groups  in 
which  SDBs  win  smaller-than-expected 
shares  of  federal  prime  contract  awards. 
Based  on  the  reasons  explained  above 
which  indicate  that,  in  any  given  major 
industry  group,  discrimination  affects  federal 
prime  contractors  and  subcontractors 
similarly,  and  on  the  basis  of  currently 
available  data,  DOC  determines  that  the  SIC 
major  industry  groups  eligible  for  the  price 
evaluation  adjustment  program  (i.e.,  the 
prime  contractor  program)  shall  be  applicable 
to  the  small  disadvantaged  business 
participation  program  (i.e.,  the 
subcontractors  program).  (See  63  Fed.  Reg. 
35714  (1998)  for  a  listing  of  the  eligible  SIC 
major  industry  groups.) 

[FR  Doc.  98-34364  Filed  12-28-98;  8:45  am) 
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60 66498.69026 

70 71232 

430 66499 

432 66235 

850 66940 

11CFR 

Proposed  Rules: 

100 69224 

110 70065 

114 69224 

9003 69524 

9004 69524 

9007 69524 

9008 69524 

9032 69524 

9033 69524 

9034 69524 

9035 69524 

9036 69524 

9038 69524 


12CFR 

10 :. 71343 

201 66001 

203 ■■ 70996 

226 67575 

303 66276 

337 66276 

362 ..; 66276 

506 71210 

528 71210 

545 - 71210 

557..... „ 71210 

563 66348 

566 71210 

571 71210 

574 71210 

584 71210 

701 70997.  71213.  71342 

707 71573 

1710 70998 

Propos9d  Rutes: 

21 67524 

208 67516 

210 68701 

211 67516 

213 67434 

225 ™ 67516 

226 67436 

229 66499.  68701.  69027 

303 66339 

326 67529 

337 66339 

563 67536 

61 1 69229 

614 69229 

618 69229 

935 67625 


14CFR 

23 

39 


66735. 
66743. 
66753. 
67771. 
68169. 
68672. 
70001. 
70316. 
70633. 
70641. 


66418.  66420. 
66737.  66739. 
66744.  66746. 
66979,  67576. 
67775. 68165. 
68171.68172. 
68674,  69996. 
70002.  70004. 
70319.  70321. 
70636.  70637, 
71214.  71342. 


71 66423.  66425. 


.71369 
66422. 
66741. 
66751. 
67769, 
68167. 
68669. 
69999. 
70005, 
70322, 
70639, 
71575. 
71577 
66235. 


66755.  66980.  66981.  66982. 
67175.  67724,  68174,  68391, 
68675,  69177,  69179,  69185, 
69188,  69190.  70324,  70325, 
70326,  70327,  70328.  70330, 
70331,71216.71217,71218, 
71219 

91 68175 

95 70643 

97 66425,  66427,  69544, 

69546,  69548 

121 681 75 

141 681 75 

Proposed  Rules: 

23 68636 

25 6821 1.  68636 

33 68636 

39 66500,  66078,  67629, 

67631,  67633.  67813,  68705, 

68707,  68708,  69569.  69571. 

70068.  70069.  70352.  70698. 

70700 

71 66502.  67014,  67016, 

67017,  67816,  69230,  69231, 

69574.  71043.  71233.  71234, 

71235,  71236 

91 67544 

93 67544 

121 67544 

135.. 67544 

1260 71609 

15CFR 

774 71580 

902 71581 

16CFR 

0 71582 

235 70332 

243 70333 

300 71582 

303 71582 

305 66428 

460 71582 

1500 70647,  70648 

1700 66001 

Proposed  Rules: 

423 69232 

1212 69030 

17CFR 

10 68829 

140 68175 

240 70843 

249 70843 

Proposed  Rules: 

200 67174.  67331.  69136 

202 67174 

210 67174 

228 67174 

229 671 74.  67331 

230 67174,  67331.  69136 

232 67174.  67331.  69236 

239 67174.  67331.  69136 

240 67174.69136 

249 67174,69136 

260 69136 

270 69236 

274 69236 

18CFR 

11 ;66003 

35 66011 

284 71014 

Proposed  Rules: 

2 66772 


157 66772 

284.... 66772,  71 043 

375 66772 

380 66772 

381 66772 

385 ~ 66772 


19CFR 

24 


.71371 


20CFR 

10 71201 

Proposed  Rules: 

404 71237 

422 71237 

21  CFR 

5 70650 

101 71015 

172 66013,66014 

175 71016 

176 69550 

178 68391 

201 66632,  66378,  67399 

208 66378 

312 66632,  68676 

314 66632,  66378 

343 66015 

520 70334 

522 66431,  68182.  68183 

524; 68183 

566 68183 

558 66432.  66018.  70335 

601 66632.  66378 

610 66378 

Proposed  Rules: 

10 

14 

16 

120 

207 


69575 

69575 

69575 

69579 

68212 

312 68710 

334 67817 

807 68212 

1271 68212 

22  CFR 

42 68393 

503 67576.71587 

Proposed  Rules: 

706 68213 

713 68213 

23  CFR 

658 70650 

1313 71688 

Proposed  Rules: 

710 71238 

712 71238 

713 71238 

24  CFR 

401 71372 

402 71 372 

Proposed  Rules: 

91 71405 

570 71405 

25  CFR 

Proposed  Rules: 

Ch.  1 69580 

26  CFR 

1 66433.  67577,  68184, 

68188,  68678.  69551.  69554. 


70009.  70335.  70339.  71589. 
71591 

25 68188 

31 70335 

301 68995.  70012 

602 68188.  68678,  69554, 

70009,70339,71591 
Proposed  Rules: 
1 66503,  67634,  69581, 

69584,  70071,  70354,  70356, 
70357,  71047,  71609 

20 69248,70701 

25 70701 

35 70071 

49 69585 

301 69031 ,  70701 

28  CFR 

545 67566 

571 69386 

Proposed  Rules: 

16 68217 

29  CFR 

44 70260 

1910 66018,  66238 

1915 66238 

1917 „ 66238 

1918 66238 

1926 66238 

4007 68684 

4044 68998 

Proposed  Rules: 

35 71724 

578 71405 

579 71405 

2520 68370 

30  CFR 

202 70845 

240 „....70845 

242 70845 

249 '. 70845 

602 66760 

701...„ 70580 

724 70580 

773 70580 

774 70580 

778 ......70580 

842 70580 

843 70580 

846 70580 

901 66983 

935 66987 

944 66989 

Proposed  Rules: 

913 68218 

926 66079 

931 66772.  66774 

946 71 047,  71 049 

948 68221 

950 70080 

31  CFR 

285 67754.71203 

357 69191 

Proposed  Rules: 

1 71050 

32  CFR 

270 68194 

286 .• 67724 

888g 68685 

33  CFR 

100 67401.  68999.  70015. 
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70653,  71219 

117 67402,  68685.  69000. 

699191,  69193,  69556, 

70018.  70661 

165 68686.70015 

334 68140 

Proposed  Rules: 

165 70707 


34CFR 

Proposed  Rules: 
Ch.  VI 


.71205 


36CFR 

1152 70341 

1202 70342 

Proposed  Rules: 

13 68666 

59 67635 

1190 70359 

1 191 70359 

)7CFR 

66040.67578 

Ml 66041 

?53 66042 

Proposed  Rules: 

201 69251 

K1 70080 

?55 71249 


mCFR 

M 


.67778 


»CFR 

10 66043 

111 71374 

91 67403 

62 „ 66049 

63.„ 66049 

64 „ 66049 

65... 66049 

66...„ 66049 

67 66049 

ii58 66049 

!69 66059 

160 66049 

!61 66049 

!62 66049 

!63 66049 

i64 66049 

J  65 66049 

166 66049 

Proposed  Rules: 

30 67017 

2  001 71251 

<OCFR 


67779 

69390.  69478.  71375 

^ 71220 

I. 66755.  66758,  67405. 

67407.  67419.  67584.  67586. 

67591.  67594.  67780,  67782, 

67784,  69193.  69557,  69559, 

70019.  70348.  70663.  70665. 
70667.  70669 

i) 70675 

n 66054.  70675 

* 68394.70022 

66054.  66990.  67787. 

68397.  70675.  71376.  71385 

t 68400 

'i 68400 

\  J 70681 


96 71220 

141 69390.69478 

142 69390,  69478, 71375 

180 66994,  66996,  66999, 

67794,  69194,  69200,  69205, 
70027,  70030.  71018 

266 71225 

271 .^ 67800 

273 71225 

300 71596.  71597,  71598 

302 69166 

710 71599 

Proposed  Rules: 

9 66081 

52 66776,  67439,  67638, 

67639.  67817.  67818.  68415. 

69589,  69594,  70086.  70359, 
70709 

58.... 67818 

60 67988 

61 66083 

62 68418,  69364r  70086 

63 66083,  66084.  68832. 

69251.71408 

81 69598 

90 66081 

94 68508 

141 69256 

142 „ 69256 

152 67834 

156 67834 

180 66435,  66438,  66447. 

66448.  66456.  66458.  66459 

260 66101.70233 

261 66101.  70233.  70360 

262 66101.  67562.  71411 

264 66101.  67562.  71411 

265 67562.  7141 1 

268 „ 66101 

269 66101 

270 67562.  71411 

271 66101.67834 

300 68712,  69032.  69601. 

71052 

302 69169 

441 71054 

745 70087.70190 

41  CFR 

101-43.... 71686 

300-3 66674 

301-11 66674 

301-12 66674 

Proposed  Rules: 

101-35 66092 

101-42 68136 

101-43 68136 

42  CFR 

50 66062 

400 68687 

402 68687  • 

Proposed  Rules: 

1001 68223 

43  CFR 

3195 66760 

Proposed  Rules: 

39 67834 

3100 66776.66840 

3106 66776 

3110 66840 

3120 66840 

3130 66776.66840 

3140 66840 

3150 66840 


3160 66776.66840 

3170 66840 

3180 66840 

44  CFR 

64 70036.70037 

65 67001 .  67003 

67 67004 

206 71026 

354 69001 

Proposed  Rules: 

67 67026 

45  CFR 

2500 66063 

2501 66063 

2502 66063 

2503 66063 

2504 66063 

2505 66063 

2506 66063 

Proposed  Rules: 

60 71255 


46  CFR 


.68697 


401 

Proposed  Rules: 

16 71257 

45 ™ 71411 

502 66512 

510 70710 

514 70368.71062 

515 70710 

520 70368 

525 69603 

530 71062 

535 69034 

545 66512 

550 67030 

551 67030 

555 67030 

560 67030 

565 „ 67030 

571... 66512 

572 69034 

583 70710 

585 67030 

586 67030 

587 67030 

588 67030 

47  CFR 

0 68904.  70727 

1 67422.  68904,  70040, 

71027 

2 69562.70727 

13 68904 

22 68904 

24 68904 

26 68904.71039 

27 68904 

52 68197 

54 67006.  68208,  70564 

64 67006 

69 67006,70564 

73 67430.  69208.  70040. 

71389.  71601 

74 ; 69562.71601 

78 69562 

80 68904 

87 68904 

90 68904 

95 68904 

97 „ 68904 

101 68904.69562 

Proposed  Rules: 

Ch.  1 70089 


0 „ 66104 

1 70090 

2 69606 

36 67837 

54 67837.68224 

62 68714 

65 68418 

73 66104.  67036.  67439. 

67449.  68424,  68425.  68718, 
68719,  68720.  68721.  68722, 
68729.  69607.  69608.  69609, 
71412,71413.71414.71415 

74 68729.69606 

76 .„_ 66104 

78 69606 

1 01 69606 

48  CFR 

Ch.  1 70264.  70306 

Ch.2 „ 71230 

1 70292 

5 70265 

6 70265 

7 70265 

8 — 70265 

12 70265 

13 70265 

14 70265 

15 70265 

16 70282 

19 70265.  70292.  71722 

22 70282 

26 70265 

31 70287 

32 70292 

37 70292 

42 70292 

44 70288 

46 70289.70290 

48 70290 

52 70265.  70282,  70289. 

70291.70292,71722 

53 70265,70292 

204 69005 

206 67803 

217 67803 

223 67804 

228 69006 

232 „....69006 

235 69007 

236 69007 

237 6780^ 

252 67804,69006 

253 69007 

801 69216 

803 69216 

805 „ 69216 

806 69216 

808 692 1 6 

814 69216 

817 69216 

819 69216 

822 69216 

825 69216 

828 69216 

831 69216 

832 „ 69216 

833 69216 

836 69216 

837 69216 

842 _.69216 

846 69216 

847 69216 

849 69216 

852 69216 

853 69216 
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870 69216 

871 69216 

1871 71604 

5316 67600 

5350 71390 

Proposed  Rules: 

Ch.20 67726 

11  68344 

28 71711 

36 71710 

44         71710 

49         71710 

52 68344.  71710,  7171 1 

1503 71415 

1515 ....71415 

1526 67845 

1552 67845.71415 

49CFR 

381 67600 

383 67600 

538 66064 

544 70051 

571 66762,71390 

639 68366 

653 - 67612 

654 67612 

800 71605 

831 71605 

835 71606 

1146 71396 

1147 71396 

Proposed  Rules: 

105 68624 

106 68624 

107 68624 

193 70735 

395 68729 

571 68233,  68730.  70380 

1312 66521 

50CFR 

17 67613.  67618.  69008, 

70053 

20 67619 

216 66069.67624 

217 :^.. 66766 

227 66766,67624 

229 66464,71041 

260 69021 

600 67624 

630 66490 

648 68404,70351 

679 66762,  68210,  69024 

Proposed  Rules: 

17 66777,  67640,  70745, 

71424 

20 67037 

622 66522,70093 

648 66524,  66110.  67450. 

70093 

660.. 66111,69134 

679 661 12,  69256 


REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 
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RULES  GOING  INTO 
EFFECT  DECEMBER  29, 
1998 


DEFENSE  DEPARTMENT 

Federeil  Acquisition  Regulation 
(FAR): 

Alternative  dispute  resolution 
(1996);  published  10-30- 
98 

Civil  defense  costs; 

published  10-30-98 
Costs  related  to  legal/other 

proceedings;  published 

10-30-98 
Pay-as-you-go  pension 

costs;  published  10-30-98 
Payment  due  dates; 

published  10-30-98 

Service  contracts;  published 
10-30-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan- 
National  priorities  list 
update;  published  12- 
29-98 

National  priorities  list 
update;  published  12- 
29^8 

National  priorities  list 
update;  published  12- 
29-98 

National  priorities  list 
update;  published  12- 
29-98 

Toxic  and  hazardous 
substances  control: 
Chemical  testing- 
Data  receipt;  published 
12-29-98 

ERAL 

IMUNICATIONS 

IMISSION 

I  fadio  broadcasting: 
Call  sign  assignments  for 
broadcast  stations; 
published  12-29-98 

fEDERAL  TRADE 
I  iOMMISSION 

I  tactice  and  procedure: 
Miscellaneous  rules; 
published  12-29-98 

diENERAL  SERVICES 
/  DMINISTRATION 

F  ederal  Acquisition  Regulation 
(FAR): 


Alternative  dispute  resolution 
(1996);  published  10-30- 
98 

Civil  defense  costs; 

published  10-30-98 
Costs  related  to  legal/other 

proceedings;  published 

10-30-98 
Pay-as-you-go  pension 

costs;  published  10-30-98 
Payment  due  dates; 

published  10-30-98 
Service  contracts;  published 

10-30-98 

LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 

Coal  mine  safety  and  health: 
Surface  mines — 
Daily  inspection  reports; 
safety  standards; 
technical  amendment; 
published  10-30-98 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulations: 
MidRange  procurement 
procedures;  published  12- 
29-98 

Federal  Acquisition  Regulation 
(FAR): 

Altemative  dispute  resolution 

(1996);  published  10-30- 

98 
Civil  defense  costs; 

published  10-30-98 
Costs  related  to  legal/other 

proceedings;  published 

10-30-98 

Pay-as-you-go  pension 
costs;  published  10-30-98 

Payment  due  dates; 
published  10-30-98 

Service  contracts;  published 
10-30-98 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 
Truth  in  Savings  Act- 
Fee  disclosure,  dividend 
rates,  annual 
percentage  yield  et  al.; 
published  12-29-98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  published  11-24-98 
McDonnell  Douglas; 
published  11-24-98 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 
Consolidated  retum 
regulations — 
Consolidated  groups; 
overall  foreign  loss 


accounts;  recapture 
limitation;  published  12- 
29-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Peanut  promotion,  research, 
and  information  order; 
comments  due  by  1-5-99; 
published  11-6-98 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Loan  and  purchase  program: 
Upland  cotton  user  market 

certificate  program; 

comments  due  by  1-8-99; 

published  12-9-98 

AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Service 

Telecommunications  standards 
and  specifications: 
Materials,  equipment,  and 
construction — 

Telecommunkatkms 
conduit;  engineering 
and  technical 
requirements;  comments 
due  by  1-4-99; 
published  11-3-98 

AGRICULTURE 
DEPARTMENT 

Administrative  practice  and 
procedure: 

Civil  rights  adjudication; 
waiver  of  applicable 
statutes  of  limitatkxi; 
comments  due  by  1-4-99; 
published  12-4-98 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Rshery  conservation  and 
management: 

Atlantic  billfishes;  comments 
due  by  1-7-99;  published 
10-9-98 
Caribbean,  Gulf,  and  South 
Atlantic  fisheries — 
Gulf  of  Mexico  essential 
fish  habitat 

designations;  comments 
due  by  1-8-99; 
published  11-9-98 
West  Coast  States  and 
Western  Pacific 
fisheries — 
Pelagic,  crustacean, 
bottomfish  and 
seamount  groundfish, 
and  precious  corals 
fisheries;  comments  due 
by  1-4-99;  published 
11-5-98 


Meetings: 
Gulf  of  Mexico  Fishery 
Management  Council; 
comments  due  t>y  1-4-99; 
published  12-2-98 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Consumer  Product  Safety  Act: 
Multi-purpose  lighters;  chiW 
resistance  standard 
Oral  presentation  of 
comments;  comments 
due  by  1-4-99; 
published  12-15-98 
EDUCATION  DEPARTMENT 
Postsecondary  education: 
Lender  and  guaranty  agency 
issues;  k>an  issues; 
refunds,  program,  and 
student  eligibility  issues; 
and  institutional  eligibility 
issues — 

Negotiated  mlemaking 
committees; 
establishment; 
comments  due  by  1-8- 
99;  published  12-23-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Ethylene  oxide  commercial 
sterilization  and  fumigation 
operations 

Chamber  exhaust  and 
aeration  room  vents; 
requirements 
suspended;  comments 
due  by  1-4-99; 
published  12-4-98 
Air  quality  implementatkm 
plans;  approval  and 
promulgatkm;  various 
States: 

California;  comments  due  by 
1-6-99;  published  12-7-98 
Kentucky;  comments  due  by 
1-7-99;  published  12-8-98 
Maryland;  comments  due  t>y 
1-8-99;  published  12-9-98 
Missouri;  comments  due  by 
1-7-99;  published  12-8-98 
Pennsylvania;  comments 
due  by  1-4-99;  published 
12-3-98 
Rhode  Island;  comments 
due  by  1-7-99;  published 
12-8-98 
South  Carolina;  comments 
due  by  1-7-99;  published 
12-8-98 
Hazardous  waste  program 
authorizations: 
Oklahoma;  comments  due 
by  1-8-99;  published  12-9- 
98 

Hazardous  waste: 
Project  XL  program;  site- 
specific  prcjects — 
New  York  State  public 
utilities;  comments  due 


VI 
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by  1-6-99;  published 
12-7-98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  services,  special: 
Private  land  mobile 
services — 

700  MHz  band;  public 
safety  radio  spectrum; 
priority  access  service 
requirements;  comments 
due  by  1-4-99; 
published  11-2-98 
Biennial  regulatory  review; 
comments  due  by  1-4- 
99;  published  11-27-98 
Radio  stations;  table  of 
assignments: 

New  York;  comments  due 
by  1-4-99;  published  11- 
24-98 
FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 
Disaster  assistance: 
Public  assistance  project 
administration;  redesign; 
comments  due  by  1-4-99; 
published  11-20-98 

FEDERAL  MARITIME 
COMMISSION 

Marine  carriers  in  foreign 
commerce: 
Governing  restrictive  foreign 

shipping  practices  and 

controlled  carriers; 

comments  due  by  1-4-99; 

published  12-4-98 
Practice  and  procedures: 
Miscellaneous  amendments; 

comments  due  by  1-4-99; 

published  12-2-98 

FEDERAL  RESERVE 
SYSTEM 

Availability  of  funds  and 

collection  of  checks 

(Regulation  CO): 

Software  changes  related  to 
merger;  implementation 
time;  comments  due  by  1- 
4-99;  published  12-2-98 

FEDERAL  TRADE 
COMMISSION 

Appliances,  consumer;  energy 
consumption  and  water  use 
information  in  labeling  and 
advertising: 
EnergyGuide  labels; 
prohibition  against 
inclusion  of  non-required 
information;  conditional 
exemption;  comments  due 
by  1-8-99;  published  11- 
24-98 
Trade  regulation  rules: 
Pay-per-call  services  and 
other  telephone-billed 
purchases  (900-number 
rule);  comments  due  by 
1-8-99;  published  10-30- 
98 


GENERAL  SERVICES 

ADMINISTRATION 

Federal  property  management: 
Utilization  and  disposal — 
Federal  surplus  firearms; 
donation  to  State  or 
local  law  enforcement 
activities;  comments 
due  by  1-8-99; 
published  12-9-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Medical  devices: 
Dental  devices — 
Endosseous  dental 
implant  accessories; 
redassificatkm  from 
Class  III  to  Class  I; 
comments  due  by  1-5- 
99;  published  10-7-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 

Medicare: 
Ambulatory  surgical  centers; 
ratesetting  methodology, 
payment  rates  and 
policies,  and  covered 
surgical  procedures  list; 
comments  due  by  1-8-99; 
published  11-13-98 
Hospital  outpatient  services; 
prospective  payment 
system;  comments  due  by 
1-8-99;  published  11-13- 
98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Medically  underserved 
populations  and  heaHh 
professional  shortage  areas; 
designation  process 
consolidation;  comments 
due  by  1-4-99;  published 
11-2-98 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 
Bonneville  cutthroat  trout; 

comments  due  by  1-7-99; 

published  12-8-98 
Migratory  bird  hunting: 
Mid-continent  light  geese; 

harvest  increase; 

comments  due  by  1-8-99; 

published  11-9-98 
Mkl-continent  light  goose 

populations  reduction; 

conservation  order 

establishment;  comments 

due  by  1-8-99;  published 

11-9-98 
Tin  shot;  temporary  approval 

as  non-toxic  for  1998- 

1999  season;  comments 

due  by  1-4-99;  published 

12-4-98 


INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

New  Mexico;  comments  due 
by  1-4-99;  published  12-3- 
98 
PERSONNEL  MANAGEMENT 
OFFICE 

Excepted  service: 
Promotion  and  internal 
placement;  comments  due 
by  1-4-99;  published  12-3- 
98 
POSTAL  RATE  COMMISSION 
Post  office  closings;  petitions 
for  appeal: 

Endnitas,  CA;  comments 
due  by  1-4-99;  published 
12-24-98 
POSTAL  SERVICE 
International  Mail  Manual: 
Postal  rate  changes; 
comments  due  by  1-4-99; 
published  12-4-98 
PRESIDIO  TRUST 
Management  of  Presidio; 
general  provisions,  etc.; 
comments  due  by  1-8-99; 
published  11-18-98 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawbridge  operations: 
Florida;  comments  due  by 

1-8-99;  published  11-9-98 
Virginia;  comments  due  by 
1-4-99;  published  11-2-98 
Load  lines: 
Unmanned  dry  cargo  river 
barges  on  Lake  Michigan 
routes;  exemption  from 
Great  Lakes  load  line 
requirements;  comments 
due  by  1-4-99;  published 
11-2-98 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  carrier  certification  and 
operations: 
Transport  category 
airplanes — 

Seat  safety  standards; 
improved  seats  retrofit 
requirements;  meeting; 
comments  due  by  1-8- 
99;  published  10-30-98 
Air  traffic  operating  and  flight 
rules,  etc.: 

Grand  Canyon  National 
Pari<— 

Special  flight  rules  in 
vicinity  (SPAR  No.  50- 
2);  comments  due  by  1- 
6-99;  published  12-7-98 


Airmen  certification: 
Mechanics  and  repairmen; 
certification  and  training 
requirements;  comments 
due  by  1-8-99;  published 
10-14-98 
Ainvorthiness  directives: 
Airtnis;  comments  due  by  1- 

4-99;  published  12-3-98 
Boeing;  comments  due  by 
1-4-99;  published  11-18- 
98 
Eurocopter  Deutschland 
GmbH;  comments  due  by 
1-4-99;  published  11-3-98 
Eurocopter  France; 
—     comments  due  by  1-4-99; 
published  11-3-98 
General  Electric  Aircraft 
Engines;  comments  due 
by  1-4-99;  published  11-5- 
98 
McDonnell  Douglas; 
comments  due  by  1-7-99; 
published  11-23-98 
Parker  Hannifan  Airtxjme; 
comments  due  by  1-5-99; 
published  11-17-98 
Class  D  and  Class  E 
airspace;  comments  due  by 
1-4-99;  published  12-4-98 
Class  E  airspace;  comments 
due  by  1-4-99;  published 
11-18-98 
TRANSPORTATION 
DEPARTMENT 
Surface  Transportation 
Board 
V,  Tariffs  and  schedules: 
Transportatk>n  of  property 
by  or  with  water  carrier  in 
noncontiguous  domestic 
trade;  publicatk>n,  posting, 
and  filing;  comments  due 
by  1-4-99;  published  12-2- 
98 
TREASURY  DEPARTMENT 
Fiscal  Service 
Federal  agency 
disbursements: 
Federal  payments; 
conversion  of  checks  to 
electronic  funds  transfers; 
electronic  transfer 
accounts;  comments  due 
by  1-7-99;  published  11- 
23-98 

VETERANS  AFFAIRS 
DEPARTMENT 

Acquisition  regulatk)ns: 
Health  care  resources; 
simplified  acquisition 
procedures;  comments 
due  by  1-8-99;  published 
11-9-98 
Legal  sen/ices.  General 
Counsel: 

Organizatk>n  recognition  and 
representative,  attomey, 
and  agent  accreditation; 
comments  due  by  1-4-99; 
published  11-4-98 


Medical  benefits: 

Advance  healthcare 
planning;  written  directives 
and  verbal  and  nonverbal 
instructions;  comments 
due  by  1-4-99;  published 
11-2-98 

Nursing  home  care  of 
veterans  in  State  homes; 
per  diem  payments; 
comments  due  by  1-8-99; 
published  11-9-98 
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Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 


LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  put)lished  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  fonn. 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
$27  per  year. 

Federal  Register  Index 

The  index,  covering  tt»  contents  of  the 
daily  Federal  Register,  is  Issued  monthly  in 
cumulative  form.  Entries  are  canied 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  sut)jects  are  earned 
as  cross-references. 
$25  per  year 


A  finding  aid  is  included  in  each  publication  which  lists 
Federal  Register  page  numbers  with  the  date  of  putilication 
in  the  Federal  Flegister. 


Superintendent  of  Documents  Suf^scription  Order  Form 


Order  Processing  Code: 

*5421 


I    I  YES,  enter  the  following  indicated  subscriptions  for  one  year: 


LSA  (List  of  CFR  Sections  Affected).  (LCS)  for  $27  per  year. 
Federal  Register  Index  (FRUS)  $25  per  year. 


Charge  your  order. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ — 

International  customers  please  add  25%. 


-.  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

YES     NO 

MaywenH^youriiain^addressavaiabielootiKrmaiefs?     | |  | | 


Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 


I     I  GPO  Deposit  Account         [ 

I     I  VISA       LJ  MasteiCard  Account 


!-□ 


Thank  you  for 

(Credit  card  expiration  date)  vo«r  order! 


Authorizing  Signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


1/97 


\      - 
INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
pnces down,  the  Government  Printing  Office  mails  each  suhscnb^only^nfrenewal^nlZTY^u^^^^ 
earn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  hue  of  your  \abel  as  shown  in  this  example:  "uc  un 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


:  AFR    SMITH212J 

:  JOHN    SMITH 

•  212  MAIN  STREET 

:  FORESTVILLE  MD  20704 


DEC97R1 


:  AFRDO    SMITH212J 

:  JOHN   SMITH 

•  212    MAIN    STREET 

:  FORESTVILLE   MD    20704 


DEC97R  1 


To  be  sure  that  your  service  continues  without  intemiption,  please  return  your  renewal  notice  promptly 
U  your  subscnpuon  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
wTbTr^iSed  ^"'"^"^'  Washington,  DC  20402-9372  with  the  proper  remitt^ce.  Your  service 

To  diange  your  addr^:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to 
DC  20^2  9T73     °^^^"'"^"^^'  ^«"-  Chi^f'  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 

To  mquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL  alone  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 

Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order. 

□  \rf?Q  It's  Easy! 

I  Il«k3,  enter  my  subscription(s)  as  follows:  To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 
subsartptions  to  Federal  Renter  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 
of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year, 
subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $555  each  per  year. 

te:™rrcus.r.teL'lSl^  "^ '""""«  "^  ^"-^  --^  '^  ■""'«'"«•  -  -  ^>^  -  change.  ■ 


Order  Processing  Code: 

*5468 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Please  Choose  Method  of  Payment: 

LJ  Check  Payable  to  the  Superintendent  of  Documents 
I I  GPO  Deposit  Account 


ibeet  address 


U  VISA       [j  MasterCard  Account 


-D 


rr 


City,  State,  ZIP  code 


i  )aytime  phone  including  area  code 


(Credit  card  expiration  date) 


J  Urchase  order  number  (optional) 

YES     NO 
Ilq'weinakeyoiirnaine^addTOsavalabietoothermailH^?     fH  |~^ 


Authorizing  signature 


Thank  you  for 
your  order! 
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Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsbui^.  PA  15250-7954 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 
Federal  Register: 

One  year:  $220.00 
Six  months:  $110.00 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $247.00 


Superintendent  of  Documents  Subscription  Order  Forni 


Oder  Pnx»ssing  Code: 

*5419 


I    I  YES,  enter  the  following  indicated  subscription  in  24x  microfiche  format: 
Federal  Register  (MFFR) 


Code  of  Federal  Regulations  (CFRM7) 


D  One  year  at  $220  each 
D  Six  months  at  $110 
D  One  year  at  $247  each 


Charge  your  order. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Company  or  personal  name 


Additional  address/attention  line 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 
I     I  GPO  Deposit  Account 


(Please  type  or  print) 


-D 


r~l  VISA      CD  MasterCard  Account 


Street  address 


City,  State,  ZIP  code 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Daytime  phone  including  area  code 


Authorizing  signature 
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Purchase  order  number  (optional) 

Nfay  we  malK  your  name^BcldKKavaiiible  to  otber  mailers?     | |  | | 


Mail  To:  Superintendent  of  Documents 

P.O.  Box  37 1 954,  Pittsburgh,  PA  1 5250-7954 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

updated  Daily  by  6  a.m.  ET 

Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WAIS  client  software.  For  ftirther  information 
contact  the  GPO  Access  User  Support  Team: 


(Ktv  ll/.<) 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statemerits,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


Weekly  Compilation  of 

Presidential 
Documents 


Monday.  January  13.  1997 
Volume  33 — Number  2 
Pag«  7-40 


The  Weekly  Compilation  carries  a 
r\/londay  dateline  and  covers 
materials  released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federai  Register,  Nationai 
Archives  and  Records 
Administration. 


Superintendent  of  Documents  Subscription  Order  Form 


MSff 


Order  Processing  Code: 

*5420 


Charge  your  order. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


D  YES,  please  enter one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  I  can 

keep  up  to  date  on  Presidential  activities. 

n  $137.00  First  Class  Mail         D  $80.00  Regular  Mail 
Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Company  or  personal  name 


(Please  type  or  print) 


Please  Choose  Method  of  Payment: 

I     I  Check  Payable  to  the  Superintendent  of  Documents 
LJ  GPO  Deposit  Account 


Additional  address/attention  line 


I    I  VISA      LJ  MasterCard  Account 


-D 


Street  address 


City.  State,  ZIP  code 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 


YES     NO 
vlav  we  make  vourname^iddress  available  to  other  maOers?      I I   I I 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Public  Papers 
of  the 

Presidents 
of  the 
United  States 

William  J.  Clinton 

1993 

CBook  I) $51.00 

1993 

(Bookll) 151.00 

1994 

(Book  I) $56.00 

1994 

(Book  11) $52.00 

1995 

(Book  I) $60.00 

1995 

(Book  n) $65.00 

1996 

(Book  I) $66.00 

1996 

(Book  n) $72.00 


Published  by  the  Office  of  the  Federal  Register. 
National  Archives  and  Records  Administration 

Mail  order  to: 

Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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The 

Federal  Register: 

What  It  Is 

And 

How  To  Use  It 


Announcing  the  Latest  Edition 

The  Federal 
Registen 
What  It  Is 

and 

How  to  Use  It 


A  Guide  for  the  User  of  the  Federal  Regbter— 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  simple  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 

lie; 

I     I  YES,  enter  my  subscription(s)  as  follows: 


Order  Processing  Code 

•  6173 


Charge  your  order 

It's  Easy!  — 
To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


copies  of  The  Federal  Register  -  What  it  is  and  Hot  To  Use  It,  at  $7.00  per  copy.  Stock  No.  06^-000-00044^. 

Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25% 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 
I     I  GPO  Deposit  Account 


I     I  VISA       LJ    MasterCard  Account 


-D 


City,  State,  ZIP  code 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Daytime  phone  including  area  code 


Authorizing  signature 


(Rev.ll«) 


Purchase  order  number  (optional)                                           ^^    ^^ 
May  we  make  your  namirfwUressavaibihle  to  oilier  mailers?      \ |   | | 


Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Now  Available  Online  via 

GPO  Access 

Fne  online  access  to  the  official  editions  of  the  Federal 
Register,  the  Code  of  Federal  Regulations  and  other  Federal 
Register  publications  is  available  on  GPO  Access,  a  service 
of  the  U.S.  Government  Printing  Office  at: 

http://www.access.s>o.gov/nara/indexJitml 

For  additional  infonnation  on  GPO  Aeeett  products, 
services  and  access  methods,  see  page  II  or  contact  the 
GPO  Access  Use  Support  Team  via: 

•    Phone:  toll-free:  1-888-293-6498 
■k    Email:  gpoaccessOgpo.gov 


Attention:  Federal  Agencies 

Plain  Language  Tools  Are  Now  Available 

The  Office  of  the  Federal  Register  offers  Plain  Language 
Tools  on  its  Website  to  help  you  comply  with  the 
President's  Memorandum  of  June  1,  1998 — Plain  Language 
in  Government  Writing  (63  FR  31883,  June  10.  1998).  Our 
address  is:  ht4>://www juua.gov/fedreg 
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Agriculture  Department 

$^  Animal  and  Plant  Health  Inspection  Service 
5^  Commodity  Credit  Corporation 
Forest  Service 
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Animal  and  Plant  Health  Inspection  Service 

RULES 

Plant-related  quarantine,  domestic: 

Gypsy  moth,  71725-71726 
llJker  fees: 

Veterinary  services;  embryo  collection  center  approval 
fees,  71728-71729 

Antitrust  Division 

NOTICES 

1 1  itional  cooperative  research  notifications: 

CommerceNet  Consortium,  71953-71955 

Global  Chipcard  AlUance,  71955 

Microelectronics  and  Computer  Technology  Corp.,  71955 

Southwest  Research  Institute,  71955-71956 

(toast  Guard 

RULES 

wbridge  operations: 
Mississippi,  71754 
'^rts  and  waterways  safety: 
First  Coast  Guard  District;  regulated  navigation  area, 

71764-71771 
:^attas  and  marine  parades: 
Events  requiring  permits,  written  notices,  or  neither; 

identification,  71753-71754 
'4nk  vessels: 
Tank  barges;  emergency  control  measures,  71754-71764 

mmerce  Department 

See  International  Trade  Administration 

S^  National  Oceanic  and  Atmospheric  Administration 

lie  Patent  and  Trademark  Office 


mmodity  Credit  Corporation 

PROPOSED  RULES 
Mactice  and  precedure: 

Procurement  and  nonprocurement  activities;  debarment 
and  suspension  poUcies,  71796-71797 
MOncES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  71884 

Commodity  Futures  Trading  Commission 
MincES 

( 't  »ntract  market  proposals: 
Dual  trading  prohibition;  exemption  petitions — 
Coffee,  Sugar  &  Cocoa  Exchange,  Inc.,  71896-71899 

Consumer  Product  Safety  Commission 

PnOPOSED  RULES 
Pc^ison  prevention  packaging: 
Child-resistant  packaging  requirements — 
Household  products  containing  methacryUc  acid, 
71800-71806 
iMrnCES 
F  ]  ivacy  Act: 

Systems  of  records,  71899-71915 
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Copyright  Office,  Library  of  Congress 

RULES 

Copyright  office  and  procedures: 
Copyright  protection;  normal  commercial  exploitation  or 

availabiUty  at  reasonable  price;  notice  to  libraries 

and  archives,  71785-71788 

Defense  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  71915,  71929- 
71930 
Qvilian  health  and  medical  program  for  uniformed  services 
(CHAMPUS): 
TRICARE  program— 
Claimcheck  appeals  process,  71915-71916 
Meetings: 
Science  Board  task  forces,  71916-71917 

Education  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  71917-71919 
Submission  for  OMB  review;  comment  request,  71919 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Environmental  Protection  Agency 

PROPOSED  RULES 

Air  quahty  implementation  plans;  approval  and 

promulgation;  various  States: 
-    Arizona,  71815-71819  "" 

Louisiana,  71807-71815 
NOTICES 
Clean  Water  Act: 

Virginia;  imptdred  waters  listing,  71919-71920 
Pesticide,  food,  and  feed  additive  petitions: 

Huntsman  Corp.  et  al.,  71920-71924 
Pesticides  programs: 
Hepatitis  B  virus;  efficacy  otdisinfectants  used  to 
inactivate;  testing  protocols  and  label  claimsquit, 
71924-71925 
Reports  and  guidance  docuiments;  availabiUty,  etc.: 
Food  Quality  Protection  Act;  submission  gviidance  of 
probabilistic  exposure  assessments,  etc.,  71925- 
71926 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Westland  Helicopters  Ltd.,  71741-71743 
PROPOSED  RULES 
Airworthiness  directives: 

Industrie  Aeronautiche  e  Meccaniche,  71799-71800 

Pilatus  Aircraft  Ltd.,  71797-71799 

Federal  Communications  Commission 

RULES 

Radio  and  television  broadcasting: 
Media  applications,  rules,  and  processess  streamlining; 
mass  media  fiacilities,  minority  and  female  ownership 
pohcies  and  rules;  biennial  regulatory  review,  71789 
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Federal  Deposit  Insurance  Corporation 

NOTICES 

Asset-backed  securitizations  and  loan  participations;  policy 
statement,  71926-71928 

Federal  Energy  Regulatory  Commission 

PROPOSED  RULES 
Natural  Gas  Policy  Act: 
Interstate  natural  gas  pipelines — 
Transportation  services  regulation,  71806-71807 

Federal  Highway  Administration 

RULES 

Engineering  and  traffic  operations: 
Truck  size  and  weight — 
National  Network  for  Commercial  Vehicles;  route 
addition  in  North  Dakota,  71746-71748 
Motor  carrier  safety  standards: 
Drivers'  hours  of  service — 
Global  positioning  system  technology;  pilot 
demonstration  project,  71791-71792 
NOTICES 

Environmental  statements;  notice  of  intent: 
St.  Louis  aty  and  St.  Louis  County,  MO,  71995 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  71928 

Meetings;  Sunshine  Act,  71928 

Federal  Railroad  Administration 

RULES 

Alcohol  and  drug  use  control: 
Random  drug  and  alcohol  testing — 
Minimum  testing  rate;  1999  determination,  71789- 
71790 
Railroad  accident/incident  reporting: 
Monetary  threshold  increase,  71790-71791 

Federal  Reserve  System 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  71928- 
71929 

Federal  Transit  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
St.  Louis  aty  and  St.  Louis  County,  MO,  71995 

nnanciai  Management  Service 
See  Fiscal  Service 

Hscal  Service 

RULES 

Financial  management  services: 
Federal  claims  collection;  tax  refund  offset,  72091-72096 

Hsh  and  WildlHe  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Cactus  ferruginous  pygmy  owl 

Critical  habitat  designation,  71820-71838 
Huachuca  water  umbel  (plant  from  Cochise  and  Santa 
Cruz  counties,  AZ)— 
Critical  habitat  designation,  71838-71854 
Rhadine  exilis,  etc.  (nine  invertebrate  species  frt>m  Bexar 
County,  TX),  71855-71867 


NOTICES 

Comprehensive  conservation  plans;  availability,  etc.: 
Antioch  Ehmes  National  Wildlife  Refuge,  CA,  71939- 
71940 
Environmental  statements;  availability,  etc.: 
Incidental  take  permits — 
Travis  Coujity,  TX;  golden-cheeked  warbler,  71940 
Environmental  statements;  notice  of  intent: 
San  Bemadino  Coimty,  CA;  desert  tortoise  and  Mohave 
groimd  squirrel,  71940-71941 

Food  and  Drug  Administration 

RULES 

Medical  devices: 
Dental  devices — 
Temporomandibular  joint  prostheses;  premarket 
approval  requirements,  71743-71746 
NOTICES 
Medical  Devices: 

Premarket  approval  actions;  list,  71930-71932 
Reports  and  guidance  documents;  availability,  etc.: 
Drug  screening  test  kits  sold  over-the-counter;  premarket 
submission  guidance,  71932-71933 

Forest  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 
Medicine  Bow/Routt  National  Forest,  CO,  71884-71886 

General  Services  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  71915,  71929- 
71930 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
PROPOSED  RULES 

Health  care  programs;  fraud  and  abuse: 
Health  Insurance  Portability  and  Accountability  Act — 
Data  collection  program;  final  adverse  actions 
reporting,  71819-71820 

Immigration  and  Naturalization  Service 

RULES 
Immigration: 

Visa  waiver  pilot  program — 
Andora  et  al.,  71726-71727 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  71956-71958 

Indian  Aftairs  Bureau 

NOTICES 

Indian  entities  recognized  and  eligible  to  receive  services 
from  BLA;  list,  71941-71946 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Indian  Affairs  Biueau 

See  Land  Management  Bureau 

See  Minerals  Management  Service 

See  National  Park  Service 

See  Reclamation  Bureau 

Internal  Revenue  Service 

RULES 

Income  taxes: 
Tax-exempt  bonds;  arbitrage  restrictions,  71748-71752 
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I  mmational  Trade  Administration  • 

NOTICES 
^tidumping: 
Live  cattle  from — 
Canada  and  Mexico,  71886-71889 
(Utuntervailing  duties: 
Live  cattle  from — 
Canada,  71889-71892 

Initemational  Trade  Commission 

NOTICES 

^gency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  71950- 
71951 
'Ijiport  investigations: 

Ethyl  alcohol  for  fiiel  use  from  Caribbean  Based  hiitiative 
(CBI)  beneficiary  countries — 
Base  quantity  determinations,  71951 


J I  istice  Department 

i'ke  Antitrust  Division 

$ee  hnmigration  and  Naturalization  Service 

RULES 

Criminal  intelligence  sharing  systems;  policy  clarification, 

71752-71753 
NOTICES 

I|^llution  control;  consent  judgments: 
oco  Chemical  Co..  et  al.,  71951 
neral  Motors  Corp.  and  Niagara  Mohawk  Power  Corp., 
71951-71952 
Tec  Coatings  Co.,  71952 
ohm  &  Haas  Cd.,  Inc.,  et  al.,  71952-71953 

14nd  KAanagement  Bureau 

NOTICES 

Alaska  Native  claims  selection: 

Sealaska  Corp.;  correction,  71946 
^^  Lvironmental  statements;  notice  of  intent: 
San  Bemadino  County,  CA;  desert  tortoise  and  Mohave 
ground  squirrel,  71940-71941 
h^  setings: 
National  Petroleiun  Reserve,  AK;  oil  and  gas  development 
in  Northeast  Planning  Area;  raptor  impact  woii^op, 
71946 

Af  alty  actions;  sales,  leases,  etc: 
jOr^on.  71947 

L  brary  of  Congress 

J  |e  Copyright  Office,  Library  of  Congress 

IMnsrais  Management  Sarvica 

NOTICES 

Oil  and  gas  leases: 
(Wyoming;  crude  oil  bids,  71947-71948 


NMonal 


Aeronautics  and  Space  Administration 

NOTICES 

Agency  information  collection  activities: 

£  posed  coUection;  comment  request,  71915,  7192&- 
71930 
nai  Cradit  Union  Administration 

RULES 

credit  unions: 
Organization  and  operations — 
Chartering  and  field  of  membership  authority;  policy 
update.  71997-72089 


NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  71958- 
71960 

Nationai  instltutas  of  Health 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  71933-71034 
Inventions,  Government-owned;  availability  for  licensing. 

71934-71935 
Meetings: 
National  Heart,  Limg.  and  Blood  Institute,  71935-71936 
National  Institute  of  Allergy  and  Infectious  Diseases, 

71936,  71937 
National  Institute  of  Dental  and  CranioCacial  Research, 

71936-71937 
National  Institute  of  Diabetes  and  Digestive  and  Kidney 

Diseases,  71937-71938.  71938 
National  Institute  of  Mental  Health.  71938 
Scientific  Review  Center,  71938-71939 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Caribbean,  Gulf,  and  South  Atiantic  fisheries —  / 

South  Atlantic  snapper-grouper,  71793-71794 
Northeastern  United  States  fisheries — 
Surf  clams,  ocean  quahogs,  and  Maine  mahogany 
quahogs,  71794-71795 
Tuna,  Atiantic  bluefin  fisheries.  71792-71793 
PROPOSED  RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Bering  Sea  and  Aleutian  Islands  groundfish,  71867- 

71876 
Gulf  of  Alaska  groimdfish.  71876-71883 
NOTICES 

Fishery  conservation  and  management: 
M^nuson-Stevens  Act  provisions — 
Atlantic  swordfish.  billfish.  and  shark;  exempted 
fishing  permits.  71892-71893 
Meetings: 

Sea  Grant  Review  Panel.  71893-71894 
Permits: 
Marine  mammals.  71894-71895 

National  Park  Service 

NOTICES 

National  Register  of  Historic  Places: 
^    Pending  nominations.  71948-71049 

National  Science  Foundation 

NSTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  71960-71961 

National  Tranaponation  Safety  Board 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  amiment  request,  71961 

Nuclear  Itoguiatory  Commisakm 

RULES 

Practice  rules: 
Domestic  licensing  proceedings — 
High-level  radioactive  waste  disposal  at  geologic 
repository,  71729-71741 
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NOTICES 
Meetings: 

Reactor  Safeguards  Advisory  Committee,  71961-71962 
Meetings;  Sunshine  Act,  71962 

Operating  licenses,  amendments;  no  significant  hazards 
considerations;  biweekly  notices,  71962-71984 

Patent  and  Trademark  Office 

NOTICES 
Meetings: 
Patent  law  and  operational  authority  reform;  roiuid  table 
discussion,  71895-71896 


State  Department 

NOTICES 

Foreign  Operations,  Export  Financing,  and  Related 
Programs  Appropriations  Act: 
U.S.  bilateral  assistance;  waivers — 
Republika  Srpska  and  Serbia,  71994 
Meetings: 
Overseas  Schools  Advisory  Cotmcil,  71994 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Wisconsin  Central  Ltd.,  71995-719960 


Presidio  Trust 

RULES 

Presidio  management;  general  provisions,  etc.,  71771-71785 

Pubiic  Debt  Bureau 

See  Fiscal  Service 


Pubiic  Heaitti  Service 

See  Food  and  Drug  Administration 

See  National  Institutes  of  Health 


Reciamation  Bureau 

NOTICES 

Environmental  statements;  notice  of  intent: 
Lower  Mokelimme  River,  CA;  restoration  program, 
71949-71950 


Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Federal  Railroad  Administration 

See  Federal  Transit  Administration 

See  Surface  Transportation  Board 

NOTICES 

Aviation  proceedings: 
Agreements  filed;  weekly  receipts,  71994 
Certificates  of  public  convenience  and  necessity  and 
foreign  air  carrier  permits;  weekly  applications, 
71994-71995 

Treasury  Department 

See  Fiscal  Service 

See  Internal  Revenue  Service 


Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  nile  changes: 

National  Association  of  Seciuities  E)ealers,  Inc.,  71984- 
71991 

New  York  Stock  Exchange,  Inc.,  71991-71993 

Pacific  Exchange,  Inc.,  71993 


Separate  Parts  In  This  issue 

Partii 

National  Credit  Union  Administration,  71997-72089 

Part  III 

Department  of  Treasury,  Fiscal  Service,  72091-72096 


Snialf  Business  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  71993 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
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'  liis  section  of  the  FEDERAL  REGISTER 
(t^ntains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
ate  keyed  to  and  codified  in  the  Code  of 
F^eral  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

T 

tjie  Code  of  Federal  Regulations  is  sold  by 
t^  Superintendent  of  Documents.  Prices  of 
rt*w  books  are  listed  in  the  first  FEDERAL 

fltGISTER  issue  of  each  week. 
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!! 

DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
»rvice 

CFRPartSOl 

sket  No.  98-025-21 

Gypsy  Moth  Qenerally  Infested  Areas 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Affirmation  of  interim  rule  as 
final  rule. 

i   i  — _ 

SUMMARY:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
tiiat  amended  the  gypsy  moth 
quarantine  and  regulations  by  adding  3 
veas  in  Ohio  and  14  areas  in  Wisconsin 
ll4  the  list  of  generally  infested  areas, 
tlie  interim  rule  was  necessary  to 
prevent  the  artificial  spread  of  gypsy 

Soth  to  noninfested  areas  of  the  United 
ates. 

EFFECTIVE  DATE:  The  interim  rule  was 
effective  on  May  11, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Coanne  E.  O'Hem,  Operations  Officer, 
Dbmestic  and  Emergency  Programs, 
i'Kl  APfflS,  4700  River  Road  Unit  134, 
Rtverdale.  MD  20737-1236.  (301)  734- 
8247;  or  e-mail: 
COaime.e.o'hem@usda.gov. 
SUPPLEMENTARY  INFORMATION: 

Sbckground 

I 
In  an  interim  rule  effective  and 

p  iblished  in  the  Federal  Register  on 

May  11, 1998  (63  FR  25747-25748. 

l!)Dcket  No.  98-025-1),  we  amended  the 

gypsy  moth  quarantine  and  regulations 

in  7  CFR  part  301  by  adding  3  areas  in 

Ohio  and  14  areas  in  Wisconsin  to  the 

list  in  §  301.45-3(a)  of  generally  infested 

dieas. 

Conunents  on  the  interim  rule  were 

inquired  to  be  received  on  or  before  July 

10. 1998.  We  received  one  comment  by 

that  date.  The  comment  was  firom  a 


State  government.  The  comment  is 
discussed  below. 

The  commenter  did  not  oppose 
amending  the  gypsy  moth  quarantine 
and  regulations  by  adding  areas  in  Ohio 
and  Wisconsin.  However,  the 
commenter  suggested  that  the  Animal 
and  Plant  Health  Inspection  Service 
review  the  current  gypsy  moth  situation 
in  Sah  Lake  County,  UT.  The 
commenter  believed  that  Salt  Lake 
County,  UT,  may  have  been  prematurely 
removed  from  the  gypsy  moth 
quarantine  and  regulations  in  1996.  The 
commenter  said  that  Utah's  attempts  at 
complete  eradication  of  the  gypsy  moth 
have  been  unsuccessful,  and 
populations  of  the  gypsy  moth  still 
infest  Salt  Lake  County.  UT.  We  are 
currently  reviewing  the  gypsy  moth 
situation  in  the  State  of  Utah  and  if  we 
find  that  there  is  an  infestation  of  gypsy 
moth  in  that  State,  we  will  publish  an 
interim  rule  in  the  Federal  Register 
adding  any  affected  areas  in  Utah  to  the 
list  of  generally  infested  areas  for  gypsy 
moth. 

Therefore,  for  the  reasons  given  in  the 
interim  rule,  we  are  adopting  the 
interim  rule  as  a  final  rule  without 
chan^. 

This  action  also  affirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Orders 
12866, 12372,  and  12988  and  the 
Paperwork  Reduction  Act. 

Further,  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12866. 

Regulatory  Flexibility  Act 

This  document  affirms  an  interim  rule 
that  amended  the  gypsy  moth 
quarantine  and  regulations  by  adding  3 
areas  in  Ohio  and  14  areas  in  Wisconsin 
to  the  list  of  generally  infested  areas. 
This  action  was  necessary  to  prevent  the 
artificial  spread  of  gypsy  moth  to 
noninfested  areas  of  the  United  States. 

This  action  affects  the  interstate 
movement  of  regulated  articles  and 
outdoor  household  articles  (OHA's) 
from  and  through  gypsy  moth  regulated 
areas  in  Ohio  and  Wisconsin.  There  are 
several  types  of  restrictions  that  apply  to 
these  newly  quarantined  areas  in  these 
States.  These  restrictions  will  have  their 
primary  impact  on  persons  moving 
OHA's.  nursery  stock,  logs  and  wood 
chips,  and  mobile  homes  interstate  from 
a  generally  infested  area  to  any  area  that 
is  not  generally  infested. 
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Under  the  regulations,  OHA's  may  not 
be  moved  inter|tate  from  a  generally 
infested  area  unless  they  are 
accompanied  by  either  a  certificate 
issued  by  an  inspector  or  an  OHA 
document  issued  by  the  owner  of  the 
articles,  attesting  to  the  absence  of  any 
life  stage  of  the  gypsy  moth.  Most 
individual  homeowners  moving  their 
own  articles  who  comply  with  the 
regulations  choose  to  self-inspect  and 
issue  an  OHA  document.  This  takes  a 
few  minutes  and  involves  no  monetary 
cost.  Individuals  may  also  have  State 
certified  pesticide  applicators,  trained 
by  the  State  or  U.S.  Etepartment  of 
Agriculture  (USDA),  inspect  and  issue 
certificates. 

With  two  exceptions,  regulated 
articles  (for  example,  logs,  pulpwood, 
and  wood  chips;  mobile  homes;  and 
nursery  stock)  may  not  be  moved 
interstate  from  a  generally  infested  area 
to  any  area  that  is  not  generally  infested 
unless  they  are  accompanied  by  a 
certificate  or  limited  permit  issued  by 
an  inspector.  The  first  exception  is  that 
a  regulated  article  may  be  moved  from 
a  generally  infested  area  without  a 
certificate  if  it  is  moved  by  the  USDA 
for  experimental  or  scientific  purposes 
and  is  accompanied  by  a  permit  issued 
by  the  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service.  The 
second  exception  is  that  logs, 
pulpwood,  and  wood  chips  may  be 
moved  without  a  certificate  or  limited 
permit  if  the  person  moving  the  articles 
attaches  a  statement  with  the  waybill 
stating  that  he  or  she  has  insp>ected  the 
articles  and  has  found  them  fi-ee  of  any 
lifestages  of  the  gypsy  moth.  This 
exception  minimizes  costs  with  regard 
to  logs,  pulpwood.  and  wood  chips. 

Persons  moving  regulated  articles 
interstate  frx>m  a  generally  infested  area 
to  any  area  that  is  not  generally  infested 
may  obtain  a  certificate  or  limited 
permit  from  an  inspector  or  a  qualified 
certified  applicator.  Inspectors  will 
issue  these  documents  at  no  charge,  but 
costs  may  result  from  delaying  the 
movement  of  commercial  articles  while 
waiting  for  the  inspection.  These 
documents  may  also  be  self-issued 
imder  a  compliance  agreement. 
Certificates  for  interstate  movement  of 
mobile  homes  from  a  generally  infested 
area  may  also  be  obtained  from  qualified 
certified  applicators. 

When  inspection  of  regutated  articles 
or  OHA's  reveals  gypsy  moth,  treatment 
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is  often  necessary.  Treatment  is  done  by 
qualified  certified  applicators,  which 
are  private  businesses  that  charge,  on 
the  average,  $100  to  $150  to  treat  a 
shipment  of  articles.  Most  qualified 
certified  applicators  are  small 
businesses.  By  declaring  an  area  as  a 
generally  infested  area,  the  regulations 
may  increase  business  for  qualiHed 
certified  applicators  located  in  generally 
infested  areas.  It  is  estimated  that  these 
businesses  will  average  $100  to  $150  per 
month  in  additional  income  per 
business.  A  fev/  of  the  newly 
quarantined  counties  contain  large 
urban  areas  that  may  have  several 
hundred  shipments  aimually  containing 
OHA's  that  will  require  inspection  to 
move  interstate  from  the  generally 
infested  area.  Thus,  there  will  likely  be 
a  need  to  train  additional  qualified 
certified  applicators  in  those  areas. 

There  are  approximately  268  entities 
in  the  newly  quarantined  areas  that  will 
incur  costs  from  the  interim  rule.  These 
entities  include  118  nurseries,  28 
loggers/sawmills,  35  Christmas  tree 
growers,  and  87  mobile  home  movers. 
All  of  these  establishments  are  believed 
to  be  small  entities.  In  1992,  there  were 
approximately  4,020  shipments  of 
shrubs  and  trees,  nursery  items,  and 
Christmas  trees  that  moved  from  the 
newly  quarantined  areas.  Of  these  4,020 
shipments,  only  1,080  shipments  were 
to  nonregulated  areas.  Establishments 
that  do  move  shrubs  and  trees,  nursery 
items,  and  Christmas  trees  from 
generally  infested  areas  will  need  to  be 
inspected,  either  by  a  State  or  APHIS 
inspector.  If  the  inspection  reveals  signs 
of  gypsy  moth,  the  establishment  will 
have  to  be  treated  in  order  to  ship 
regulated  articles  outside  the  generally 
infested  area.  We  estimate  that, 
aimually,  approximately  8  percent  of 
the  shipments  will  require  treatment, 
and  that  the  average  area  to  be  treated 
will  be  1,300  acres.  At  an  average 
treatment  cost  of  $10  to  $20  per  acre,  we 
estimate  the  total  annual  cost  to  the 
establishments  will  be  $13,000  to 
$26,000. 

The  Christmas  tree  industry  and 
establishments  that  sell  other  forest 
products  and  that  move  their  products 
interstate  from  the  newly  quarantined 
areas  will  also  bear  direct  costs  bom  the 
interim  rule.  There  are  approximately 
268  farms  that  sell  forest  products  and 
Christmas  trees  in  the  newly 
quarantined  areas.  These  account  for  3.8 
percent  of  the  total  number  of  such 
farms  in  Ohio  and  Wisconsin.  All  of 
these  establishments  are  believed  to  be 


small  entities.  Services  of  an  inspector 
will  be  available  without  charge  to 
inspect  these  farms  and  issue 
certificates  and  permits.  We  estimate 
that  less  than  four  percent  of  all  these 
farms  will  be  found  to  contain  gypsy 
moth  and,  therefore,  require  treatment 
in  order  to  ship  trees.  It  is  expected  that, 
in  most  cases,  Christmas  tree  farms  will 
be  free  of  gypsy  moth  and  Christmas 
tree  growers  will  meet  the  requirements 
for  certification  by  having  inspectors 
certify  that  the  tree  farms  are  free  from 
gypsy  moth.  This  alternative  is  less 
costly  than  inspecting  or  treating  each 
individual  shipment  of  trees  and  thus 
will  minimize  the  economic  impact  of 
the  change  to  the  regulations  for  the 
newly  quarantined  areas. 

Under  these  circimistances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

Accordingly,  we  are  adopting  as  a 
final  rule,  widiout  change,  the  interim 
rule  that  amended  7  CFR  part  301  and 
that  was  published  at  63  FR  25747- 
25748  on  May  11,1998. 

Authority:  7  U.S.C.  147a,  150bb,  ISOdd. 
ISOee,  150ff,  161, 162.  and  164-167;  7  CFR 
2.22.  2.80.  and  371.2(c). 

Done  in  Washington.  DC,  this  22nd  day  of 
December  1998. 

Joan  M.  Amoldi, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

[FR  Doc.  98-34524  Filed  12-29-98;  8:45  am] 

NLUNG  CODE  3410-34-P 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

8  CFR  Part  217 
PNS  No.  1799-96] 
RIN  1115-nAB93 

Finalizing  Without  Cliange  the  Interim 
Regulations  that  Added  Visa  Wah/er 
Pilot  Program  Countries 

agency:  Immigration  and  Naturalization 
Service,  Justice. 


ACTION:  Final  rule. 


summary:  The  Visa  Waiver  Pilot 
Program  (VWPP)  permits  nationals  from 
designated  countries  who  participate  in 
the  VWPP  to  apply  for  admission  to  the 
United  States  for  ninety  (90)  days  or  less 
as  nonimmigrant  visitors  for  business  or 
pleasure,  without  first  obtaining  a  visa, 
during  the  past  several  years,  the 
Immigration  and  Naturalization  Service 
(Service)  has  published  several  interim 
regulations  in  the  Federal  Register 
adding  countries  to  participate  in  the 
VWPP  and  eliminating  probationary 
entry  status.  This  final  rule  adopts 
without  change  those  interim 
regulations. 

DATES:  This  final  rule  is  effective 
January  29, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dominica  Gutierrez,  Assistant  Chief 
Inspector,  Inspections  Division, 
Immigration  and  Naturalization  Service. 
425  I  Street  NW,  Room  4064, 
Washington,  DC  20536,  telephone 
number:  (202)  514-3019. 

SUPPLEMENTARY  INFORMATION: 

Public  Law  99-603 

Section  313  of  the  Immigration 
Reform  and  Control  Act  of  1986  (IRCA), 
Public  Law  99-603,  added  section  217 
to  the  Immigration  and  Nationality  Act 
(Act).  8  U.S.C.  1187,  which  established 
the  VWPP.  That  original  provision 
authorized  the  participation  of  eight 
coimtries  in  the  Pilot  Program. 
Accordingly,  the  Service  initially 
designated  the  United  Kingdom.  Japan. 
France.  Switzerland,  Germany,  Sweden, 
Italy,  and  the  Netherlands,  as  the  eight 
(8)  countries  to  participate  in  the  VWPP. 

Public  Law  101-649 

Section  210  of  the  Immigration  Act  of 
1990  (IMMACT  90).  Public  Law  101- 
649,  dated  November  29, 1990,  further 
amended  the  VWPP  removing  the  eight- 
country  cap  and  extending  the 
provisions  to  all  coimtries  that  met  the 
qualifying  provisions  contained  in 
section  217  of  the  Act.  Accordingly,  the 
service,  pubfished  six  interim 
regulations  in  the  Federal  Register 
adding  the  following  18  coimtries: 
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Country 


(I)  Andorra 

( I)  Austria  

1 1)  Belgium 

I)  Denmark 

( >)  Finland 

( 0  Iceland 

')  Liechtenstein  .. 

I)  Luxemtwurg .... 

( >)  Monaco 

( 10)  New  Zealand 

(II)  Norway  

12)  San  Marino  ... 

( 13)  Spain 

( 14)  Bnjnei  

( 15)  Argentina  

( 16)  Australia 

( 17)  Slovenia 

( 18)  Ireland 


Effective  date 


Oct.  1.  1991  ... 
Oct.  1.  1991  ... 
Oct.  1,  1991  ... 
Oct.  1,  1991  ... 
Oct.  1. 1991  ... 
Oct.  1,  1991  ... 
Oct.  1. 1991  ... 
Oct.  1,  1991  ... 
Oct.  1,  1991  ... 
Oct.  1.  1991  ... 
Oct.  1.  1991  ... 
Oct.  1.  1991  ... 
Oct.  1.  1991  ... 
July  29,  1993  .. 
July  8.  1996  .... 
July  29,  1996  .. 
Sept.  30,  1997 
Sept.  30,  1997 


Federal  Register,  citation 


56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
58 
61 
61 
62 
62 


FR  46716. 
FR  46716. 
FR  46716. 
FR  46716, 
FR  46716, 
FR  46716. 
FR  46716, 
FR  46716. 
FR  46716, 
FR  46716, 
FR  46716, 
FR  46716. 
FR  46716, 
FR  40581, 
FR  35598, 
FR  39271. 
FR  50998, 
FR  50998. 


Sept.  13,  1991. 
Sept.  13,  1991. 
Sept.  13,  1991. 
Sept.  13,  1991. 
Sept.  13,  1991. 
Sept.  13,  1991. 
Sept.  13,  1991. 
Sept.  13,  1991. 
Sept.  13,  1991. 
Sept.  13,  1991. 
Sept.  13,  1991. 
Sept.  13,  1991. 
Sept.  13.  1991. 
July  29,  1993. 
July  8,  1996. 
July  29,  1996. 
Sept.  30,  1997. 
Sept  30,  1997. 


On  March  28, 1995.  the  Service 
iublished  and  interim  regulation  in  the 
federal  Register  at  60  FR  15855  adding 
land  as  a  VWPP  country  on  a 
ibationary  basis.  The  interim 
$gulation  published  at  62  FR  50998  on 
September  30, 1997,  removed  this 
robationary  status. 

iblic  Comments 

All  six  interim  regulations  invited 
terested  persons  to  submit  written 
domments  concerning  the  VWPP  and 
'  le  addition  of  the  18  countries  that 
ere  designated  to  participate.  The 
ervice  did  not  receive  comments  for 
those  interim  regulations  published  in 
the  Federal  Register  at  56  FR  46716,  58 
R  40581,  60  FR  15855.  61  FR  35598. 
d  62  FR  50998.  However,  the  Service 
did  receive  one  comment  on  the  interim 
regulation  published  in  the  Federal 
Register  at  61  FR  39271,  which  added 
Australia  to  the  list  of  participating 
VWPP  coimtries.  The  commenter 
estioned  whether  Australia  met  the 
procity  requirement  in  section  217 
the  Act.  The  Service  has  determined 
at  Australia  does  meet  the  reciprocity 
requirement  in  section  217  of  the  Act 
under  the  provisions  of  Australia's 
Electronic  Travel  Authority  (ETA) 
system.  Accordingly.  Australia  will  still 
main  as  a  designated  VWPP  country. 
This  final  rule  is  being  promulgated 
conjunction  with  the  Department  of 
ate  (EXDS)  in  accordance  with  the 
requirements  in  section  217  of  the  Act, 
p£  amended.  (See  DOS  rule  published 
elsewhere  in  this  issue  of  the  Federal 
Register.) 

a  egulatory  Flexibility  Act 

The  Commissioner  of  the  Immigration 
uid  Natxiralization  Service,  in 
iccordance  with  the  Regulatory 
=tlexibility  Act  (5  U.S.C.  605(b)).  has 
■^viewed  this  regulation  and.  by 


\ 


approving  it.  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  interim  regulations  that 
were  previously  published  merely 
removed  restrictions  for  both  the 
traveling  public  and  United  States 
businesses.  This  final  rule  adopts 
without  change  those  interim 
regulations. 

Executive  Order  12866 

This  rule  is  not  considered  by  the 
Department  of  Justice.  Immigration  and 
Naturalization  Service,  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  section  3(f). 
Regulatory  Planning  ^d  Review,  and 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  under 
section  6(a)(3)(A]. 

Executive  Order  12612 

The  regulation  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in 
expenditure  by  State,  local,  and  tribal 
governments  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  1  year,  and  it  will  not 
sifiiificantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  imder  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 


Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of  SlOO 
million  or  more;  a  major  increase  in 
costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12988  Civil  Justice 
Reform 

This  final  rule  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  E.O.  12988. 

List  of  Subjects  in  8  CFR  Part  217 

Administrative  practice  and 
procedures.  Aliens,  Nonimmigrants. 
Passports  and  visas. 

Accordingly,  the  interim  regulations 
amending  8  CFR  part  217  which  were 
published  at  56  FR  46716  on  September 
13.  1991,  58  FR  40581  on  July  29,  1993. 
60  FR  15855  on  March  28, 1995.  61  FR 
35598  on  July  8. 1996, 61  FR  39271  on 
July  29, 1996.  and  62  FR  50998  on 
September  30. 1997.  are  adopted  as  a 
final  rule  without  change. 

Dated:  December  14. 1998. 
Doris  Meusner, 

Commissioner,  Immigration  and 

Naturalization  Service. 

[FR  Doc.  98-34473  Filed  12-29-98;  8:45  am] 

BILUNQ  CODE  44ie-1»-M 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  130 
[Docket  No.  98-005-2] 

Veterinary  Services  User  Fees;  Embryo 
Collection  Center  Approval  Fee 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Final  rule. 

SUMMARY:  We  are  amending  the  existing 
user  fees  for  the  inspection  and 
approval  of  embryo  collection  centers. 
Existing  user  fees  require  embryo 
collection  centers  to  pay  user  fees  based 
on  hourly  rates  for  inspections  and 
approval.  We  are  replacing  the  hourly 
rates  for  this  specific  service  with  a  flat 
rate  annual  user  fee  that  will  cover  the 
cost  of  approval  and  all  required 
inspections  of  the  facility  for  that  year. 
We  are  taking  this  action  in  order  to 
make  the  collection  of  user  fees  simpler 
and  to  allow  centers  to  better  predict  the 
costs  of  APHIS'  inspection  and 
approval. 

EFFECTIVE  DATE:  January  29. 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Donna  Ford,  Section  Head,  Financial 
Systems  and  Services  Branch,  Budget 
and  Accounting  Division.  ABS.  APHIS. 
4700  River  Road  Unit  54,  Riverdale,  MD 
20737-1232;  (301)  734-8351. 
SUPPLEMENTARY  INFORMATION: 

Background 

User  fees  to  reimburse  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
for  the  costs  of  providing  veterinary 
diagnostic  services  and  import-related 
and  export-related  services  for  live 
animals  and  birds  and  animal  products 
are  contained  in  9  CFR  part  130.  Section 
130.21  lists  the  user  fees  charged  for 
APHIS'  inspection  and  approval  of 
export  facilities,  including  embryo 
collection  centers,  within  the  United 
States.  Section  130.8  lists  miscellaneous 
flat  rate  user  fees. 

On  July  28. 1998,  we  published  in  the 
Federal  Register  (63  FR  40200-^0202, 
Docket  No.  98-005-1)  a  proposal  to 
amend  the  regulations  by  revising  the 
user  fees  for  the  inspection  and 
approval  of  embryo  collection  centers. 
Existing  user  fees  require  embryo 
collection  centers  to  pay  user  fees  based 
on  hourly  rates  for  inspections  and 
approval.  We  are  replacing  the  hourly 
rates  for  this  specific  service  with  a  flat 
rate  annual  user  fee  that  will  cover  the 
cost  of  approval  and  all  required 
inspections  of  the  facility  for  that  year. 


We  solicited  comments  concerning 
our  proposal  for  60  days  ending 
September  28, 1998.  We  did  not  receive 
any  comments.  Therefore,  for  the 
reasons  given  in  the  proposed  rule,  we 
are  adopting  the  proposed  rule  as  a  final 
rule  without  change. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  the  purposes  of  Executive 
Order  12866  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

User  fees  to  reimburse  APHIS  for  the 
costs  of  providing  veterinary  diagnostic 
services  and  import-  and  export-related 
services  for  live  animals  and  birds  and 
animal  products  are  contained  in  9  CFR 
130.  We  are  amending  the  regulations 
by  removing  the  hourly  rate  user  fees  for 
inspection  and  approval  of  embryo 
collection  centers  and  the  animals  in 
them.  We  are  replacing  the  hourly  rates 
with  a  flat  rate  annual  user  fee,  which 
does  not  include  costs  for  inspecting 
any  animals  in  the  facility. 

The  flat  rate  annual  user  fee  was 
arrived  at  using  the  average  number  of 
hoiu-s  required  for  an  APHIS  inspector 
to  complete  an  inspection  (including 
travel  time),  the  average  number  of 
inspections  performed  during  a  year 
(two  per  center),  the  average  direct  labor 
involved,  and  proportional  share  of 
support  costs,  overhead,  and 
departmental  charges. 

The  flat  rate  annual  user  fee  of 
$278.50  per  center  should  not  be 
significantly  diflierent  from  what 
customers  have  paid  per  year  in  the  past 
for  inspection  and  approval  at  hourly 
rates.  Variations  should  generally  be  a 
result  of  diflierent  travel  times  to 
individual  centers. 

There  are  approximately  90  ciurently 
licensed  embryo  collection  centers  in 
the  United  States.  Under  Small  Business 
Administration  (SBA)  guidelines,  an 
embryo  collection  center  with  less  than 
S5  million  in  annual  sales  qualifies  as 
a  small  entity.  While  we  could  not 
determine  exactly  how  many  of  the 
embryo  collection  centers  are  "small 
entities,"  it  is  likely  that  the  majority  of 
them  have  less  than  $5  million  in 
annual  sales.  However,  since  the  flat  fee 
should  not  be  significantly  different 
from  what  customers  have  paid  in  the 
past  for  approval  and  inspection  at 
hourly  rates,  the  efliect  on  customers 
should  be  minimal. 

This  action  should  also  have  a 
minimal  impact  on  the  customers  of 
embryo  collection  centers,  whether 
small  or  large.  Any  change  in  cost  to 


users  that  occiu^  as  a  result  of  this 
action  should  be  small,  relative  to  the 
product  value  of  even  a  small  operation. 
An  average  animal  embryo  sells  for 
approximately  $400,  with  certain 
animal  embryos  ranging  in  price  bom 
$100  to  $2500  each.  An  average 
collection  center  collects  approximately 
3,400  animal  embryos  a  year. 
Considering  the  volume  of  animal 
embryos  collected  at  collection  facilities 
per  year  and  the  value  of  individual 
embryos,  the  effect  on  user  costs  should 
be  minimal. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  imder 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501, 
et  sfiq.). 

Regulatory  Reform 

This  action  is  part  of  the  President's 
Regulatory  Reform  Initiative,  which, 
among  other  things,  directs  agencies  to 
remove  obsolete  and  unnecessary 
regulations  and  to  find  less  biudensome 
ways  to  achieve  regulatory  goals. 

List  of  Subjects  in  9  CFR  Part  130 

Animals,  Birds,  Diagnostic  reagents. 
Exports,  Imports,  Poultry  and  poultry 
products,  Quarantine,  Reporting  and 
recordkeeping  requirements.  Tests. 

Accordingly,  we  are  amending  9  CFR 
part  130  as  follows: 

PART  130— USER  FEES 

1.  The  authority  citation  for  part  130 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  5542;  7  U.S.C  1622;  19 
U.S.C.  1306;  21  U.S.C.  102-105.  Ill,  114, 


14a,  134a,  134b,  134c,  134d.  134f,  135, 136, 
iuid  136a;  31  U.S.C.  3701,  3716.  3717,  3719, 
i  y  id  3720A:  7  CFR  2.22,  2.80,  and  371.2(d). 
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2.  In  §  130.8.  paragraph  (a)  is 
amended  by  adding  a  new  entry  at  the 
end  of  the  table  to  read  as  follows: 


fiao.8    User fsM for othwMrvtoM. 
(a)*  •  * 


Service 


User  fee 


i  nbryo  collection  center  inspection  and  approval S278.50  for  all  inspections  required  during  the  year  tor  fadiity  approval. 


{ i|l30.21    [Amended] 

3.  In  §  130.21.  paragraph  (a)(6)  is 
fended  by  removing  the  words 

»mbryo  or"  and  adding  the  words 
t  irtificial  insemination  center  or  a"  in 
1 1  leir  place. 

Done  in  Washington,  DC,  this  22nd  day  of 
llbcember  1998. 
loan  M.  Amoldi, 

Acting  Administrator,  Animal  and  Plant 
HpalUi  Inspection  Service. 
I|R  Doc.  98-34523  Filed  12-29-98;  8:45  am] 
IHLUNG  CODE  3410-34-P 


NUCLEAR  REGULATORY 
MMISSION 

iCFRPart2 
IN  3150-AF88 

PIvcedures  Applicable  to  Proceedings 
for  ttie  issuance  of  Licenses  for  the 
ftoceipt  Of  High-I.evel  Radioactive 
Wfaste  at  a  Geologic  Repository 

agency:  Nuclear  Regulatory 

Cbmmission. 

action;  Final  rule. 

$VMMARY:  the  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
Rules  of  Practice  for  the  licensing 
proceeding  on  the  disposal  of  hi^-level 
ijadioactive  waste  at  a  geologic 
ikpository  (HLW  proceeding).  The 
amendments  are  intended  to  allow 
application  of  technological 
developments  that  have  occurred  after 
~  le  original  rule  was  adopted  in  1989, 
'  ile  achieving  the  original  goals  of 
ilitating  the  NRC's  ability  to  comply 

£the  schedule  for  decision  on  the 
tniction  authorization  for  the 
sitory  contained  in  Section  114(d) 
ol  the  Nuclear  Waste  PoUcy  Act,  and 
^  joviding  for  a  thorough  technical 
nqview  of  the  license  application  and 
equitable  access  to  information  for  the 
parties  to  the  hearing. 
SlTECnVE  date:  January  29, 1999. 
m  m  FURTHER  INFORMATKM  CONTACT: 
Kathryn  L.  Winsberg,  U.S.  Nuclear 
Rtogvdatoiy  Commission,  Washington, 
DC  20555,  telephone  (301)  415-1641,  e- 
mail  KLW@nrc.gov. 


SUPPLEMENTARY  information: 
L  Background 

On  November  13, 1997  (62  PR  60789), 
the  NRC  published  a  proposed  rule  in 
the  Federal  Register  that  would  have 
amended  NRC's  regulations  in  10  CFR 
Part  2,  Subpart  J.  In  response  to  the 
request  of  a  representative  of  Clark 
County,  Nevada,  the  NRC  extended  the 
comment  period  which  would  have 
expired  on  January  27. 1998,  until 
March  30, 1998  (63  FR  5315,  February 
2, 1998).  The  proposed  rule  was 
intended  to  maintain  the  primary 
functions  of  the  Licensing  Support 
System  (LSS)  which  are: 

(1)  Discovery  of  dociunents  before  the 
license  application  is  filed; 

(2)  Electronic  transmission  of  filings 
by  the  parties  during  the  proceeding; 

(3)  Electronic  transmission  of  orc^rs 
and  decisions  related  to  the  proceeding; 
and 

(4)  Access  to  an  electronic  version  of 
the  docket. 

The  proposed  rule  would  have 
eliminated  the  current  requirement  in 
10  CFR  Part  2,  Subpart  J,  for  a 
centralized  "Licensing  Support  System" 
administered  by  the  NRC  and  therefore 
also  would  have  eliminated  the 
requirement  for  an  LSS  Administrator  to 
ensure  the  viability  of  the  central 
database.  To  replace  these  features  of 
the  existing  rule,  the  proposed  rule 
would  have  required  that  each  potential 
party,  including  the  NRC  and  the 
Department  of  Energy  (DOE),  make  its 
documentary  material  available  in 
electronic  form  to  all  other  participants 
beginning  in  the  pre-license  application 
phase.  For  the  purposes  of  this  rule,  the 
pre-application  phase  would  have 
begim  on  the  date  that  the  President 
submits  the  site  recommendation  to 
Congress.  Although  the  mechanism  to 
implement  this  requirement  is  not 
stated  in  the  proposed  rule,  the 
availability  of  the  Internet  to  link 
geographically  dispersed  sites  appears 
to  have  the  potential  to  satisfy  the 
proposed  rule. 

Also  under  the  pro{>osed  rules, 
documentary  material  would  have  been 
defined  as  the  material  upon  which  a 
party  intends  to  rely  in  support  of  its 
position  in  the  licensing  proceeding; 


any  material  which  is  relevant  to,  but 
does  not  support,  that  material  or  that 
party's  position;  and  all  reports  and 
studies,  prepared  by  or  on  behalf  of  the 
potential  party,  interested  governmental 
participant,  or  party,  including  all 
related  "circulated  drafts,"  relevant  to 
the  issues  set  forth  in  the  Topical 
Cuidelines  in  Regulatory  Guide  3.69, 
regardless  of  whether  they  will  be  relied 
upon  and/or  cited  by  a  party. 

A  Pre-License  Application  Presiding 
Officer  would  resolve  any  disputes  over 
electronic  access  to  documents  during 
the  pre-license  application  phase. 
Potential  parties  would  be  required  to 
certify  to  the  Pre-License  Application 
Presiding  Officer  that  they  have 
complied  with  the  requirement  to 
provide  electronic  access  to  their 
documentary  material. 

The  NRC  requested  comments  on  two 
alternatives  regarding  the  LSS  Advisory 
Review  Panel.  In  the  proposed  rule, 
because  the  concept  of  the  LSS  would 
be  replaced,  the  requirement  for  an  LSS 
Advisory  Review  Panel  would  have 
been  modified  so  the  panel  could  advise 
the  Secretary  of  the  Commission 
regarding  standards  and  procedures  for 
electronic  access  to  documents  and  for 
maintenance  of  the  electronic  docket. 
This  would  have  required  renaming  of 
the  advisory  committee  and  redrafting 
of  the  committee  charter.  However,  the 
NRC  also  requested  comments, 
particularly  fiom  potential  parties  to  the 
HLW  repository  licensing  proceeding, 
on  the  alternative  of  replacing  the 
Advisory  Review  Panel  with  a  more 
informal  users  group. 

n.  Ctmunents  on  the  Proposed  Rule 

The  Commission  received  six 
comment  letters  on  the  proposed  rule. 
Copies  of  the  letters  are  available  for 
public  inspection  and  copying  for  a  fee 
at  the  Commission's  Public  Document 
Room  located  at  2120  L  Street,  NW 
(Lower  Level),  Washington,  D.C.  The 
comments  on  the  proposed  rule  came 
firom  the  DOE  and  five  other  entities 
which  are  represented  on  the  LSS 
Advisory  Review  Panel.  The  NRC 
conducted  a  meeting  of  the  LSS 
Advisory  Review  Panel  (LSSARP)  in  Las 
Vegas,  Nevada,  on  February  24, 1998,  to 
receive  comments  of  the  LSSARP 
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members  on  the  proposed  rule.  The 
transcript  of  this  meeting  is  also 
available  for  inspection  and  copying  for 
a  fee  at  the  Commission's  Public 
Document  Room  as  described  above. 
The  comment  letters  and  LSSARP 
meeting  comments  were  generally 
supportive  of  the  NRC's  effort  to  update 
Part  2.  Subpart  J;  however,  several  areas 
of  concern  were  raised. 

Definition  of  "Documentary  Material" 
§2.1001 

Comment:  One  commenter  requested 
that  the  phrase  "or  is  likely  to  lead  to 
the  discovery  of  relevant  material," 
which  is  included  in  the  current 
definition  of  "documentary  material"  be 
included  in  the  new  definition. 

Response:  NRC  beUeves  that  the 
definition  of  documentary  material,  as 
adopted  in  this  final  rule,  amply  defines 
the  body  of  material  that  will  be 
important  for  and  most  usable  for  the 
licensing  proceeding.  The  definition  of 
documentary  material,  as  amplified  by 
the  Topical  Guidelines,  is  already  very 
broad.  The  addition  of  the  identified 
phrase  to  add  a  responsibility  to  identify 
and  provide  electronic  access  to 
material  "that  could  lead  to  the 
discovery  of  material  relevant  to  the 
entire  scope  of  topics  in  the  licensing 
proceeding  could  be  an  apparently 
.limitless  task.  Furthermore,  this 
enlargement  of  the  scope  of 
documentary  material  might  only  serve 
to  impede  the  usefulness  of  electronic 
access  to  the  relevant  material  by 
cluttering  the  system  with  extraneous 
material.  Finally,  a  motion  by  a  party  in 
regard  to  the  omission  of  relevant 
material  would  be  entertained  by  the 
Presiding  Officer.  This  should  be 
sufficient  to  ensure  that  truly  relevant 
materials  are  made  available  to  the 
participants.  Therefore  this  comment 
has  not  been  adopted  in  the  final  rule. 

Comment:  The  DOE  commented  that 
NRC  should  remove  from  the  definition 
of  dociunentary  material  the  clause: 

and  all  reports  and  studies  prepared  by  or  on 
behalf  of  the  potential  party,  interested 
governmental  participant,  or  party,  including 
all  related  "circulated  drafts,"  relevant  to  the 
issues  set  forth  in  the  Topical  Guidelines  in 
Regulatory  Guide  3.69,  regardless  of  whether 
they  will  be  relied  upon  and  or  cited  by  a 
party. 

The  DOE  is  concerned  that  this  clause 
would  capture  reports  and  studies  that 
are  irrelevant  to  the  license  application, 
such  as  reports  and  studies  made  for 
other  potential  sites  and  for  predecessor 
agencies. 

Response:  Although  it  seems  implicit, 
the  NRC  is  willing  to  clarify  that  this 
clause  applies  only  to  information  that 
is  relevant  to  the  license  application.  To 


make  this  clear  in  the  final  rule,  the 
phrase  "both  the  license  application 
and"  has  been  inserted  after  the  words 
"relevant  to"  in  the  phrase  cited  by 
DOE. 

Comment:  Participants  in  the  LSSARP 
meeting  raised  the  issue  that  the  term 
being  defined,  "documentary  material," 
and  the  text  of  the  proposed  definition, 
both  contain  the  word  "material," 
leading  to  some  confusion  about  the 
intended  meaning. 

Response:  The  final  rule  has 
eliminated  the  words  "material  or 
other"  from  the  proposed  definition, 
leaving  the  definition  to  read: 
"Documentary  material  means  any 
information  upon  which  a  party, 
potential  party  *  *  *" 

Name  of  System    §2.1001 

Comment:  Several  commenters 
observed  that  it  would  be  more 
convenient  to  continue  to  have  a  name, 
Uke  the  current  Licensing  Support 
System  (  LSS),  to  use  to  refer  to  the 
combined  system  to  provide  electronic 
access  to  docimientary  material  in  both 
the  pre-license  application  phase  and 
during  the  licensing  proceeding, 
including  the  pre-license  application 
electronic  docket  and  the  electronic 
docket.  The  participants  in  the  LSSARP 
meeting  generally  agreed  that 
"Licensing  Support  Network  (LSN)" 
would  be  an  appropriate  name. 

Response:  The  final  rule  has  adopted 
the  suggestion.  Because  the  proposed 
rule  had  used  the  term  integrated 
electronic  information  generally  for  this 
purpose,  the  final  rule  substitutes 
Licensing  Support  Network  (LSN)  for 
integ^ted  electronic  information  aaA 
amends  the  definition  accordingly  to 
refer  to  the  system,  rather  than  the 
information. 

Timing  and  Availability  of  Documentary 
Material  and  the  Pre-license 
Application  Phase    §§  2. 1 003,  2. 1 008, 
2.1012(d}. 

Comment:  Many  of  the  participants  at 
the  LSSARP  meeting  observed  that 
because  the  Licensing  Support  Network 
appears  more  likely  to  be  a  World  Wide 
Web-based  system,  easily  accessible  by 
office  and  home  personal  computers, 
rather  than  a  specially  designed  stand- 
alone system  like  the  former  LSS 
concept,  there  is  little  reason  to 
continue  the  practice  of  limiting  access 
to  documentary  material  in  the  pre- 
license  application  phase  to  potential 
parties  to  the  licensing  proceeding. 
Instead,  this  information  could  be  made 
available  to  any  member  of  the  public. 
The  State  of  Nevada  representative 
commented  that  it  would  be  an 
uncomfortable  position  for  the  State,  as 


a  potential  party,  to  have  more  access  to 
information  than  its  citizens.  The  DOE 
also  points  out  an  internal  inconsistency 
in  the  proposed  rule  in  that  proposed 
§  2.1012(d),  which  states  that  the  Pre- 
License  Application  Presiding  Officer 
may  suspend  or  terminate  access  to  the 
pre-license  application  electronic 
docket  for  non-compliance,  is  not 
consistent  with  the  public  access  in 
proposed  §  2.1007(a),  which  says  that 
DOE  and  NRC  must  maintain  systems  to 
provide  electronic  access  to  the 
integrated  electronic  information  for  the 
public. 

Response:  NRC  agrees  that  under  the 
final  rule,  information  can  be  made 
available  to  all  members  of  the  public, 
even  in  the  pre-license  application 
phase.  Practical  considerations, 
including  the  operating  capacities  of  the 
systems,  may  require  that  priority  be 
given  to  potential  parties,  however  these 
matters  may  be  worked  out  in 
consultation  with  the  Advisory  Review 
Panel  in  the  implementation  of  the  final 
rule.  Proposed  §  2.1003(a)  has  been 
modified  to  delete  the  list  of  individuals 
to  whom  electronic  information  must  be 
made  available  beginning  in  the  pre- 
license  application  phase,  because  this 
information  must  be  made  generally 
available  electronically.  Proposed 
§  2.1008  purported  to  give  electronic 
access  to  the  integrated  electronic 
information  to  persons  who  comply 
with  the  regulations  in  Part  2  Subpart  J 
and  with  the  orders  of  the  Pre-license 
Application  Presiding  Officer. 
Therefore,  proposed  §  2.1008  has  not 
been  adopted  because  it  is  by 
implication  not  consistent  with 
allowing  public  access  to  the  electronic 
information  and  the  pre-license 
application  electronic  docket.  Proposed 
§  2.1012(d),  which  concerned 
suspending  or  terminating  access,  has 
not  been  adopted  in  the  final  rule, 
because,  as  noted  by  the  DOE  comment, 
it  implies  controlled  and  limited  access, 
rather  than  open  public  access  to 
documentary  material  and  to  the  pre- 
license  application  electronic  dod^et 
and  to  the  electronic  docket. 

Conmtent:  Definition  of  pre-license 
application  phase  and  §  2.1003.  The 
State  of  Nevada  conmiented  that  the 
proposed  rule's  use  of  the  date  of  the 
President's  recommendation  to  Congress 
as  the  date  when  all  potential  parties 
and  interested  governmental 
participants  must  make  documentary 
information  available  electronically  had 
the  appearance  of  a  presumption  that 
the  State  of  Nevada's  objection  to  the 
Yucca  Mountain  site  decision  would  be 
overridden  by  Congress.  This 
participant  stated  that  it  would  be  more 
reasonable  to  select  the  date  of 
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longiess'  resolution  of  any  objection 
rom  the  State  of  Nevada  in  order  to  be 
»rtain  that  this  particular  license 
tpplication  is  going  forward.  Other 
JSSARP  participants  pointed  out  that 
he  critical  sets  of  documents  that 
should  be  available  as  early  as  possible 
ire  those  of  the  NRC  and,  particularly, 
he  DOE.  The  LSSARP  meeting 
liscussion  suggested  that  it  would  not 
natter  if  other  potential  parties  did  not 
make  their  documentary  material 
ivailable  until  a  later  time  when  the 
STucca  Mountain  license  application  was 
1  certainty.  LSSARP  meeting 
larticipants  suggested  that  DOE  and 
WC  be  required  to  make  their 
iocumentuy  material  available  at  an 
sarlier  date.  Because  the  DOE  and  NRC 
locumentary  material  will  constitute 
he  overwhelming  majority  of  the 
nformation  to  be  made  available  in  the 
.,SN.  it  is  important  that  it  be  accessible 
as  soon  as  possible  to  allow  preparation 
or  the  licensing  proceeding.  They 
suggested  that  other  potential  parties 
md  interested  governmental 
larticipants  should  be  required  to  make 
heir  docvunentary  material  available 
ilectronically  no  later  than  the  date  that 
he  site  selection  decision  becomes  final 
ifter  review  by  Congress. 

Response:  NRC  ha&  adopted  the 
suggestion  developed  at  the  LSSARP 
meeting,  that  NRC  and  DOE  documents 
^ould  be  made  available  at  the  earUest 
practical  time,  and  that  all  other 
Murticipants'  documents  should  be  made 
ivailable  later.  However,  in  order  to 
dlow  time  for  compliance  with  dates 
hat  may  be  hard  to  predict  in  advance, 
he  final  rule  aUows  30  days  after  the 
lelected  milestones  before  requiring 
compUanoe.  Therefore,  the  definition  of 
Pre-license  application  phase  has  been 
revised  to  state  that  phase  begins  30 
iays  after  the  date  on  which  DOE 
submits  its  site  recommendation 
decision  to  the  President,  a  date  earlier 
han  the  date  specified  in  the  proposed 
rule.  DOE'S  latest  Program  Plan.  Civilian 
idioactive  Waste  Msunagement 

Plan.  Rev.  2,  DOE/RW-0504 
1998)  has  scheduled  sending  the 
Suitability  Recommendation  to  the 
ident  in  July  2001. 
Section  2.1003(a)  has  been  revised  to 
require  NRC  and  DOE  to  make  their 
locumentary  material  available 
Mginning  in  the  pre-license  application 
}hase.  The  final  rule  requires  all  other 
potential  parties  or  interested 
{ovemmental  participants  to  make  their 
loounentary  materi^  available  no  later 
han  30  days  after  the  date  the 
spository  site  selection  decision 
lecomes  final  after  review  by  Congress. 
Section  2.1003  has  also  been  rearranged 
slightly  bom  the  proposed  version  in 


order  to  clarify  and  improve  the  parallel 
structure  of  the  subsections. 

Time  Period  for  Inspection  and  Copying 
Documents  §§2.1004,  2.1010(c) 

Comment:  The  DOE  commented  that 
the  two  days  allowed  in  both  §§  2.1004 
and  2.1010(c)  for  making  documents 
available  for  inspection  and  copying 
should  be  extended  to  ten  working  days, 
because  reasonable  and  expeditious 
efforts  to  reproduce  and  make  large 
docxunents  available  could  easily 
consume  two  days.  DOE  points  out  that 
lengthening  the  time  limit  would  also 
relieve  the  Presiding  Officer  of  the 
biuden  of  reviewing  requests  for  minor 
extensions  of  these  deadlines. 

Response:  NRC  acknowledges  that 
two  days  may  be  too  brief  a  period  of 
time  to  search  for  and  reproduce  some 
large  documents.  Nevertheless,  ten 
woridng  days  is  much  more  time  than 
is  needed,  or  can  be  spared  routinely  in 
the  schedule  for  this  licensing 
proceeding.  Therefore,  the  deadlines  in 
these  two  sections  have  been  extended 
fit)m  two  to  five  days. 

Section  2. 1 007(a)(3)  and  (c)    Access 

Comment:  The  DOE  notes  that 
proposed  §  2.1007(a)(3)  retains  the 
ourent  requirement  to  make  available 
systems  to  provide  electronic  access  for 
members  of  the  public  at  any  NRC  and 
EXDE  Local  Public  Dociunent  Rooms  to 
be  located  in  Nevada,  with  specified 
locations  at  Las  Vegas,  Reno,  Carson 
Qty,  Nye  County,  and  Lincoln  County. 
DOE  requests  that  the  rule  be  clarified 
to  specify  which  of  these  locations  are 
the  responsibility  of  DOE  and  which  are 
NRC's. 

Response:  The  best  options  for 
providing  the  required  pubUc  access  to 
the  LSN  Mrill  need  to  be  explored  by 
DOE  and  NRC  in  consultation  with  the 
Advisory  Review  Panel  in  the 
implementation  of  the  rule.  The  NRC 
position  on  maintaining  Local  PubUc 
Document  Rooms  will  be  changing 
because  of  the  future  planned 
availability  of  all  agency  documents  via 
the  Internet  accessible  from  a  personal 
computer  from  home,  office,  or  a  pubUc 
library.  NRC  does  not  believe  that  it  is 
necessary  or  practical  to  add  further 
detail  to  this  portion  of  the  rule  at  this 
time. 

Comment:  The  DOE  states  that 
§  2.1007(c)  appears  to  require  both  NRC 
and  DOE  to  treat  docketed  dociunents  as 
agency  documents  under  the  Freedom 
of  Information  Act  (FOL\).  DOE  finds 
the  phrase  "if  these  dociunents  remain 
imder  the  custody  and  control  of  the 
agency  or  organization  that  identified 
the  dociunents"  to  be  confusing.  DOE 
proposes  a  clarification  that  all 


documents  entered  into  the  docket, 
other  than  those  submitted  by  another 
agency,  are  NRC  documents  for  FOIA 
purposes. 

Response:  NRC  agrees  that  the  text  of 
§  2.1007(c)  is  confusing.  Furthermore, 
that  text  appears  to  be  unnecessary, 
because  §  2.1007(b)  states  that  the 
regulations  of  NRC  and  DOE  regarding 
availability  of  copies  apply  to  the 
respective  agencies'  records.  Therefore*^ 
proposed  §  2. 1007(c)  has  not  been 
adopted. 

Certification  of  Compliance 
§  2.1009(b) 

Comment:  The  DOE  noted  that  the 
j>roposed  rule  replaces  the  six  month 
interval  for  certifying  that  the 
procedural  requirements  have  been  met 
with  an  unspecified  interval  "upon 
order  of  a  duly  appointed  presiding 
officer."  DOE  suggests  that  a  regular  and 
prescribed  interval  for  certification 
would  facilitate  the  success  of  the 
system  and  proposes  a  twelve-month 
period  as  appropriate. 

Response:  NRC  agrees  that  a  regular 
interval  for  updating  the  certification 
may  be  beneficial,  llierefore,  the  final 
rule  adopts  the  suggestion  of  a  twelve 
month  interval  for  updating  the 
certification  of  compUance.  The  DOE 
will  also  be  required  to  update  its 
certification  at  the  time  it  submits  its 
license  appfication  to  the  NRC. 

Compliance    §2.1012 

Comment:  One  commenter  and 
participant  in  the  LSSARP  meeting 
stated  that  the  Director  of  NRC's  Office 
of  Nuclear  Materials  Safety  and 
Safeguards  (NMSS)  should  have  the 
responsibility  and  authority  to  reject  the 
DOE  license  application,  not  only  if  it 
is  not  able  to  be  accessed  through  the 
electronic  docket  but  also,  if  the  DOE  is 
not  in  compliance  with  all  of  the 
requirements  of  the  rule  when  the 
license  appUcation  is  submitted.  This 
commenter  suggested  that  the  current  ' 
language  of  §  2.1011(d)(6)  and  (7)  be 
moved  to  §  2.1012. 

Response:  Section  2.1009(b)  has  been 
revised  in  response  to  the  previously 
discussed  comment  to  require  an 
updated  certification  frtim  the  DOE  at 
twelve  month  intervals  and  at  the  time 
of  submission  of  the  license  application. 
This  final  rule  also  adds  a  clause  to 
§  2.1012  to  authorize  the  Director, 
NMSS,  to  find  the  license  application 
unacceptable  for  docketing  if  it  is  not 
accompanied  by  a  certification  from 
DOE  pursuant  to  §  2.1009(b). 
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Copies  of  Documents  for  Deposition 
§2.1019(i) 

Comment:  The  DOE  observes  that  it 
may  be  burdensome  to  provide  paper 
copies  of  large  documents  that  are  not 
identical  (because  of  subsequent 
modification  or  added  notations)  to 
those  documents  that  have  been  made 
available  electronically,  as  required  by 
proposed  §  2.1019(1).  DOE  suggests  that 
the  requirement  be  clarified  to  require 
submission  of  copies  only  of  the  parts 
of  the  documents  that  have  been 
modified. 

Response:  NRC  believes  that  this 
suggestion  might  prove  difficult  to 
implement.  It  would  seem  especially 
difficult  to  isolate  and  identify  changes 
ft-om  the  previous  documents  if  the 
subsequent  modifications  have  been 
inserted  electronically,  thereby  altering 
the  pagination  of  the  pre-existing  text. 
Isolating  the  modified  sections  as 
separate  documents  could  obscure  the 
overall  context  and  meaning  of  the 
changed  portion.  NRC  has  not  adopted 
this  suggestion. 

Retention  of  the  "LSS  Administrator" 
Function    §2.1011 

Comment:  The  consensus  of  the 
LSSARP  meeting  participants  and  three 
of  the  written  comments  supported 
retention  of  the  LSS  Administrator 
function.  One  comment  asserted  that  the 
"LSS  Administrator"  was  needed  to 
contribute  to  the  design  and 
management  of  the  system,  to  be  a 
"traffic  cop",  to  balance  priorities  for 
data  input,  to  organize  data,  to  resolve 
conflicts,  to  audit  the  system,  and  to  add 
credibility.  Another  comment  stated 
that  the  LSS  Administrator  should  be 
retained  and  should  review  participants' 
readiness  to  allow  access  to  their 
doamientary  material,  receive  and 
resolve  complaints  regarding  network 
problems,  perform  periodic  audits  or 
compliance  reviews,  assist  participants 
in  achieving  and  maintaining 
compliance,  and  coordinate  resolution 
of  technical  issues. 

Response:  The  Commission  agrees 
that  the  "LSS  Administrator"  function 
may  be  useful  for  the  smooth 
functioning  of  the  LSN  to  identify  and 
help  implement  solutions  to 
implementation  problems.  The  final 
rule  contains  a  new  term  in  §  2.1001, 
LSN  Administrator.  Section  2.1011(c) 
provides  for  the  designation  of  an  LSN 
Administrator  before  the  start  of  the  pre- 
license  application  phase.  The  LSN 
Administrator  will  be  responsible  to 
coordinate  the  functioning  of  the 
Licensing  Support  Network  by 
identifying  technical  and  policy  issues 
related  to  implementation  of  the  LSN  for 


Advisory  Review  Panel  and  NRC 
consideration.  The  LSN  Administrator 
will  coordinate  addressing  the 
consensus  advice  of  the  LSN  Advisory 
Review  Panel  and  resolving  problems 
regarding  LSN  availability  and  the 
integrity  of  the  LSN  data.  The  LSN 
Administrator  will  also  provide  periodic 
reports  to  the  NRC  on  the  status  of  LSN 
functionality  and  operability. 

Maintaining  an  Advisory  Review  Panel 
§  2.1011(c) 

Comment:  All  those  who  submitted 
written  comments  and  who  commented 
at  the  LSSARP  meeting  preferred 
continuing  to  have  an  advisory  review 
panel,  rather  than  substituting  an 
informal  users  group.  The  DOE  stated 
that  it  was  premature  to  replace  the 
advisory  review  panel  with  an  informal 
users  group  and  that  the  formality  of  the 
panel  would  ensure  that  each  member's 
concerns  about  the  structure  of  the 
electronic  docket  will  be  addressed  in  a 
documented  maimer.  Two  commenters 
stated  that  a  more  informal  group  would 
tend  to  be  less  effective  with  higher 
turnover  in  participants  and  less 
commitment  to  the  objectives  of  the 
program. 

Response:  The  final  rule  requires  the 
Secretary  of  the  Commission  to 
reconstitute  the  LSS  Advisory  Review 
Panel  as  the  LSN  Advisory  Review 
Panel  (LSNARP).  In  view  of  the  many 
complex  implementation  issues  that 
must  be  coordinated  among  the 
participants,  the  continued  use  of  an 
advisory  committee  appears  to  offer  the 
best  means  to  ensure  that  these  issues 
will  be  considered  and  resolved 
effectively.  However,  the  NRC  directs 
that  LSNARP  meetings  be  conducted 
with  the  most  efficient  possible  use  of 
resources.  Meetings  should  be 
conducted  taking  advantage  of 
teleconference,  video  conference,  or 
other  electronic  communication 
capabilities  to  the  greatest  extent 
practicable.  Because  the  ciirrent 
membership  will  be  retained,  proposed 
§  2.1011(d)(2)  that  specifies  the  initial 
membership  of  the  Advisory  Review 
Panel  has  not  been  adopted. 

Membership  on  the  LSNARP 
§  2.1011(c)(2) 

Comment:  Two  commenters,  who  are 
affected  imits  of  local  government, 
stated  that  the  proposed  rule  should  be 
modified  to  give  a  separate  seat  on  the 
LSNARP  to  each  affected  unit  of  local 
govenmient,  rather  than  specifying  one 
seat  for  "a  coalition  of  affected  imits  of 
local  government."  One  commenter 
stated  that  there  are  now  10  counties 
designated  by  EXDE  as  "affected"  and 
that  the  different  interests  of  this  group 


could  not  be  represented  by  one  seat. 
One  commenter,  Nye  County,  Nevada, 
stated  that  its  status  as  the  "situs 
jurisdiction"  is  significantly  different 
from  that  of  the  other  counties  and 
requires  separate  representation.  The 
National  Congress  of  American  Indians 
stated  that  individual  affected  tribes 
ftx)m  the  Yucca  Mountain  area  should 
be  members  of  the  LSNARP. 

Response:  In  order  to  keep  the 
functioning  of  the  LSNARP  manageable, 
including  numbers  of  participants 
required  for  quorums  and  other 
operating  requirements,  NRC  believes 
that  it  is  necessary  to  continue  to  treat 
entities  with  similar  interests  as 
coalitions  (e.g.,  affected  imits  of  local 
government,  tribal  groups).  However, 
this  does  not  need  to  affect  recognition 
of  the  imique  status  of  individual 
members  of  the  coalition,  nor  their 
opportunity  to  attend  and  participate  at 
LSN  meetings. 

Funding  for  Participants  in  the  LSN 

Comment:  Several  participants  at  the 
LSSARP  meeting  stated  that  there  was 
an  urgent  need  for  funding  to  enable 
small  entities  to  participate  fully  in  the 
HLW  licensing  proceeding  and  the 
LSNARP,  and  to  ftilfill  their 
responsibilities  to  provide  electronic 
access  to  documentary  material  under 
this  rule. 

Response:  The  LSSARP  participants 
did  not  suggest  and  NRC  has  not 
devised  any  revisions  to  the  rule  to 
address  this  problem.  As  noted  at  the 
LSSARP  meeting,  NRC  is  prohibited 
irom  paying  expenses  for  participants  in 
licensing  proceedings  by  a  provision 
from  the  Fiscal  Year  1993  Energy  and 
Water  Development  Appropriations  Act, 
which  has  been  codified  at  5  U.S.C.  504 
note.  A  Comptroller  General's  opinion 
issued  December  3, 1980,  Opinion  No. 
B-200585,  interpreting  identical 
language  previously  contained  in  the 
Energy  and  Water  Development 
Appropriation  Act,  1981  (Pub.  Law  96- 
367,  94  Stat.  1331),  concluded  that  NRC 
could  not  provide  to  intervenors  free 
copies  of  transcripts  or  free  copying  and 
service,  of  interveners'  docimients. 
Therefore,  although  the  supplementary 
information  of  the  proposed  rule  notice 
suggested  that  there  might  be  an  option 
for  participants  to  provide  their 
documentary  materials  to  NRC  or  DOE 
to  allow  NRC  or  DOE  to  maintain 
electronic  availability  of  the 
participants'  documents,  NRC  has 
concluded  that  this  action  may  not  be 
permissible  under  the  statutory 
prohibition. 

NRC  recognizes  that  this  revised  nUe 
places  responsibility  for  docimient 
conversion,  loading,  and  maintaining 
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md  operating  a  web  server  on  each  of 
the  individual  parties  or  potential 
parties.  NRC  believes  there  is  an 
approach  to  help  the  smaller  parties  and 
x)tential  parties  mitigate  the  hmding 
tquirements  of  participation  under  this 
-jile.  Affected  imits  of  local  government 
AULG)  and  other  parties  and  potential 
parties  could  utilize  a  portion  of  grant 
funds  typically  provided  to  the  AULG 
DOE  in  the  past.  Although  in  FY 
<97  no  grants  were  forthcoming  from 
IE  and  many  of  the  county 
governments  had  to  cancel  or  severely 
ail  their  activities  for  the  year, 
ding  was  available  in  FY  1998  and 
lould  be  available  in  FY  1999. 

ribal  Government  Participation — 
ifinition  of  "Party"  and    §2.715 

Comment:  The  National  Congress  of 
merican  Indians  (NCAI)  stated  that 
hfRC  should  set  up  a  process  to 
determine  which  tribes  are  interested  in 
representation  in  the  licensing 
moceeding  to  ensure  that  all  interested 
federally  recognized  tribes  are  included 
parties  to  the  licensing  proceeding. 
e  NCAI  also  expressed  a  concern  that 
ibal  governments  do  not  appear  to  be 
eluded  in  the  provisions  of  §  2.715 
Which  allow  representatives  of  State  or 
local  governments  to  participate  in  a 
p  roceeding  without  being  required  to 
fike  a  position  on  the  issues.  NCAI 
tecognizes  that  this  matter  may  not  be 
V  ithin  the  purview  of  this  rulemaking 
but  requests  that  it  be  addressed  in  the 
appropriate  forum. 
I  Response:  The  deBnition  of  "party" 
ilicludes  "affected  Indian  Tribe  as 
defined  in  section  2  of  the  Nuclear 

5'aste  Policy  Act  of  1982."  If  a  tribe 
hich  did  not  meet  that  definition 
ished  to  participate  as  a  party,  it 
ould  still  be  able  to  seek  intervention 
der§  2.1014. 

With  regard  to  §  2.715,  because  this 
ue  is  outside  the  scope  of  the  current 
lemaking,  the  NRC  intends  to 
dertake  a  separate  rulemaking  to 
end  that  section  to  include  federally 
t<0cognized  Native  American  tribal 
ipvemments.  This  task  has  been  added 
\^  the  NRC's  Rulemaking  Activity  Plan 
(SECY  98-168).  However,  the 
straightforward  and  procedural  natiue 
0^  such  a  rule  change  should  make  it 
possible  to  proceed  vidthout  undue 
"  lay. 

Idditiohal  Matters  Regarding 

■umentary  Material"  and  Electronic 
vailability    §2.1003 

The  definition  of  "docimientary 
iilaterial"  has  been  amended  to  make 

ear  that  the  duty  to  identify 
Information  that  is  relevant  to,  but 
A  MS  not  support,  that  information  or 


that  party's  position"  is  limited  to 
information  "that  is  known  to,  and  in 
the  possession  of,  or  developed  by  the 
pafN." 

The  NRC  staff  has  become  aware 
through  informal  discussions  with 
commenters  on  this  rulemaking  that  the 
proposed  rule  language  did  not  clearly 
retain  the  requirement  for  an  electronic 
bibliographic  header  to  be  made 
available  with  each  item  of 
documentary  material  made  available 
imder  §  2.1003.  An  electronic 
bibliographic  header  is  necessary  to 
allow  effective  and  efficient  use  of  an 
electronic  full  text  search  capability. 
Therefore,  §  2.1003(a)(1)  has  been 
amended  to  clarify  the  requirement  to 
submit  an  electronic  bibliographic 
header  along  with  each  item  of 
documentary  material. 

in.  Section-by-Section  Description  of 
Final  Rule 

In  §  2.1000,  the  reference  to  §  2.709  is 
removed  because  it  requires  compliance 
with  §  2.708  which  does  not  apply  to 
this  subpart. 

In  §  2.1001,  the  following  definitions 
are  added,  amended,  or  removed: 

ASCUFile.  This  definition  is  removed 
and  no  longer  used  in  the  rule. 
Prescriptive  references  to  specific 
technical  standards  have  been  removed 
to  allow  flexible  implementation 
consistent  with  developing  technology. 

Documentary  material.  The  definition 
of  documentary  material  is  revised  to 
cover  information  upon  which  a  party, 
potential  party,  or  interested 
governmental  participant  intends  to  rely 
and/or  cite  in  support  of  its  position  in 
the  licensing  proceeding;  any 
information  knovm  to,  and  in  the 
possession  of,  or  developed  by  the  party 
which  is  relevant  to,  but  does  not 
support,  that  information  or  that  party's 
position;  and  all  reports  and  studies, 
prepared  by  or  on  behalf  of  the  potential 
party,  interested  governmental 
participant,  or  party,  including  all 
related  "circulated  drafts,"  relevant  to 
both  the  license  application  and  the 
issues  set  forth  in  the  Topical 
Guidelines  in  Regulatory  Guide  3.69, 
regardless  of  whether  they  will  be  relied 
upon  and/or  cited  by  a  party.  This 
definition  is  used  in  the  rule  in  §  2.1003 
to  define  what  material  must  be 
provided  in  electronic  form  for  access 
beginning  in  the  pre-license  application 
phase.  Therefore,  the  term 
"documentary  material"  is  intended  to 
describe  the  most  important  body  of 
material  and  would  be  defined  clearly  to 
require  that  all  parties  include 
electronic  access  to  any  relevant 
information  in  their  possession  that 
does  not  support  their  position  in  the 


licensing  proceeding,  as  well  as 
providing  access  to  the  information  that 
does  support  their  position,  and  any 
reports  and  studies  prepared  by  the 
party  relevant  to  the  appUcation  on 
issues  described  in  the  Topical 
Guidelines,  regardless  of  whether  or  not 
they  would  be  relied  upon  or  cited  by 
the  party.  The  scope  of  the  documentary 
material  is  still  governed  by  the  topical 
guidelines. 

Electronic  docket.  A  new  definition  is 
added  to  describe  NRC's  electronic 
information  system  to  receive, 
distribute,  store,  and  maintain  NRC 
adjudicatory  docket  materials  in  the 
licensing  proceeding. 

Licensing  Support  Network  (LSN).  A 
new  definition  would  be  added  to 
describe  the  combined  system  to  make 
documentary  material  and  the  NRC  pre- 
license  application  docket  and  licensing 
docket  available  in  electronic  form  to 
potential  parties,  parties,  interested 
governmental  participants,  or  the  public 
for  the  licensing  proceeding  of  the  high- 
level  waste  geologic  repository,  either  as 
part  of  the  NRC's  pre-license  application 
electronic  docket  or  electronic  docket  or 
pursuant  to  electronic  access  to 
doomientary  material  made  available  by 
individual  potential  parties,  parties,  and 
interested  governmental  participants. 
This  is  a  term  that  replaces  the  LSS  in 
this  rule. 

LSS  Administrator.  This  term  is 
eliminated  from  the  rule  because  the 
concept  of  the  LSS  is  also  removed.  The 
Pre-license  Application  Presiding 
Officer  will  resolve  disputes  about 
electronic  access  to  docimients  in  the 
pre-license  application  phase.  This  rule 
creates  a  new  term  "LSN 
Administrator"  which  is  described 
below. 

LSN  Administrator.  This  new  term 
describes  the  individual  who  will 
coordinate  access  to,  and  the 
functioning  of,  the  Licensing  Support 
Network,  as  well  as  the  resolution  of 
problems  regarding  the  functionality 
and  availability  of  the  system. 

Party.  This  definition  is  revised  to  add 
"affected  unit  of  local  government",  as 
that  term  is  defined  in  the  Nuclear 
Waste  Policy  Act  of  1982,  as  amended, 
and  also  to  refer  to  that  statute  for  the 
definition  of  affected  Indian  Tribe.  In 
addition,  any  affected  unit  of  local 
government,  the  host  State,  and  any 
affected  Indian  Tribe  would  be  required 
to  file  a  Ust  of  contentions. 

Potential  party.  This  definition  is 
revised  to  remove  the  reference  to  the 
LSS  and  to  substitute  the  term  Licensing 
Support  Network  to  describe  the 
material  to  which  the  potential  party 
will  be  given  access. 
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Pre-license  application  electronic 
docket.  A  new  definition  is  added  to 
describe  NRC's  electronic  information 
system  to  receive,  distribute,  store,  and 
maintain  NRC  pre-license  application 
docket  materials  during  the  pre-license 
application  phase. 

Pre-license  application  phase.  This 
deBnition  is  being  specified  for  the 
purposes  of  this  rule  to  begin  30  days 
after  the  date  the  DOE  submits  its  site 
suitability  decision  to  the  President. 
This  term  is  used  in  §  2.1003  to  specify 
the  date  by  which  the  DOE  and  the  NRC 
must  make  their  documentary  material 
available  electronically.  This  date  has 
been  chosen  to  allow  access  to  the 
largest  body  of  the  most  important  NRC 
and  DOE  documentary  material 
sufficiently  in  advance  of  the  filing  of 
the  license  application  to  allow  advance 
preparation  of  contentions  and 
discovery  requests  before  the 
application  is  filed  but  late  enough  in 
the  repository  development  process  to 
provide  meaningful  information. 

Searchable  full  text.  This  definition  is 
revised  to  remove  references  to  ASCII 
and  to  the  LSS. 

Topical  Guidelines.  A  new  definition 
is  added  to  describe  the  set  of  topics  set 
forth  in  Regulatory  Guide  3.69  that  are 
intended  to  guide  the  scope  of 
documentary  material  under  this 
subpart. 

Section  2.1002  is  removed  because 
creation  of  the  LSS  is  no  longer 
required.  Access  to  the  Licensing 
Support  Network  will  provide  the  major 
functions  which  the  LSS  was  designed 
to  provide.  Paragraphs  (c)  and  (d), 
which  state  that  participation  by  the 
host  State  in  the  pre-application  phase 
will  not  affect  its  disapproval  rights  and 
that  this  subpart  shall  not  a^ect  any 
participant's  independent  right  to 
receive  information,  are  now 
incorporated  in  the  revised  §  2.1003  as 
paragraphs  (c)  and  (d). 

Section  2.1003  is  revised  to  describe 
information  that  is  required  to  be  made 
available  electronically  by  all  potential 
parties,  parties,  and  interested 
governmental  participants  (including 
the  NRC  and  DOE).  This  information 
must  be  made  electronically  available  . 
by  NRC  and  DOE  beginning  in  the  pre- 
license  application  phase,  which  starts 
30  days  after  the  date  the  DOE  submits 
its  site  recommendation  to  the 
President.  Other  potential  parties  and 
interested  governmental  participants 
would  be  required  to  make  their 
documentary  material  available  no  later 
than  30  days  after  the  date  the 
repository  site  selection  decision 
becomes  final  after  review  by  Congress. 
The  requirements  of  the  rule  are 
simplified  to  require  only  that  access  to 


an  electronic  file  and  bibliographic 
header  be  provided.  All  references  to 
specific  formats  are  removed  to  allow 
flexibihty  in  implementation. 

Although  the  rule  sets  deadlines  for 
requiring  all  potential  parties  and 
interested  governmental  participants  to 
make  their  dociunentary  material 
available  electronically,  the  NRC  would 
encourage  the  earliest  feasible 
availability  of  documentary  material  in 
order  to  enhance  the  future  smooth 
operation  of  the  licensing  proceeding. 
The  paragraphs  relating  to  evaluations 
and  certifications  by  the  LSS 
Administrator  are  removed  because  the 
LSS  (and  LSSA)  concept  is  removed. 
Section  2.1010  states  that  the  Pre- 
License  Application  Presiding  Officer 
will  resolve  any  disputes  relating  to 
electronic  access  to  dociunents  in  the 
pre-license  application  phase. 
Accordingly,  the  paragraphs  which 
stated  that  the  application  would  have 
to  be  docketed  under  Subpart  G  if  the 
LSSA  did  not  certify  complicuice  have 
been  removed.  Subpart  J  (including 
specifically  referenced  sections  of 
Subpart  G)  unconditionally  presents  the 
rules  of  procedure  applicable  for  the 
HLW  licensing  proceeding. 

Section  2.1004  is  revised  to  provide 
procedures  for  providing  access  to  a 
document  that  has  not  previously  been 
provided  in  electronic  form,  to  delete 
previous  references  to  the  LSS  and  the 
LSSA,  and  to  extend  the  period  of  time 
for  providing  access  to  a  document  from 
two  days  to  five  days. 

Section  2.1005  is  revised  to  delete 
reference  to  the  LSS  and  to  add  an 
exclusion  of  readily  available 
references,  such  as  journal  articles  or 
proceedings,  which  may  be  subject  to 
copyright. 

Section  2.1006  is  revised  to  refer  to 
providing  a  document  in  electronic  form 
and  to  delete  references  to  the  LSS  and 
the  LSSA. 

Section  2.1007  is  revised  to  refer  to 
providing  systems  for  access  to  the 
Licensing  Support  Network  rather  than 
providing  terminals  for  access  to  the 
LSS.  Paragraph  (c)  is  deleted  because 
the  text  was  confusing  and  not  needed. 

Section  2.1008  is  removed  and 
reserved.  The  requirements  for 
petitioning  for  access  during  the  pre- 
license  application  phase  are  not 
consistent  with  allowing  public  access 
to  the  electronic  information. 

Section  2.1009  is  revised  to  delete 
references  to  the  LSS  and  the  LSSA,  and 
to  refer  instead  to  the  responsibility  to 
provide  electronic  files.  The  responsible 
official  for  each  potential  party  is 
required  to  certify  to  the  Pre-License 
Presiding  Officer  that  procediu«s  to 
comply  with  §  2.1003  have  been 


implemented  and  that  its  documentary 
material  has  been  made  electronically 
available.  A  requirement  for  all 
participants  to  update  the  certification 
at  twelve  month  intervals  and  for  DOE 
to  update  its  certification  at  the  time  of 
submission  of  the  license  application 
replaces  a  previous  requirement  to 
provide  this  certification  at  six  month 
intervals. 

Section  2.1010  is  revised  to  delete 
references  to  the  LSS  and  the  LSSA  and 
to  refer  instead  to  electronic  access.  The 
reference  to  petitions  for  access  is 
removed  to  conform  to  removal  of  this 
requirement.  The  time  period  for 
providing  access  to  dociunents  is 
extended  from  two  days  to  five  days. 

Section  2.1011  is  revised  to  reflect 
that  the  electronic  availability  of 
dociunentary  material  that  is  specified 
in  this  rule  no  longer  requires  special 
equipment.  The  Secretary  of  the 
Commission  is  directed  to  reconstitute 
the  LSS  Advisory  Review  Panel  as  the 
LSN  Advisory  Review  Panel.  The 
functions  of  Uie  panel  have  been 
amended  to  delete  the  reference  to  the 
LSS  and  to  substitute  the  purpose  of 
arriving  at  standards  and  procedures  to 
facilitate  the  electronic  access  to 
documentary  material  and  to  the 
electronic  docket  established  for  the 
HLW  geologic  repository  licensing 
proceeding.  Because  of  the  broad  and 
non-prescriptive  requirements  regarding 
providing  electronic  files  in  this  rule, 
the  LSN  Advisory  Review  Panel  will  be 
very  useful  in  discussing  standards  and 
procedures  to  ensure  that  all 
participants  are  able  to  access  the 
electronic  information.  Because  the  LSS 
concept  is  replaced,  the  name  and 
functions  of  the  LSS  Administrator  have 
been  changed  to  "LSN  Administrator" 
and  to  include  coordinating  the 
functions  of  the  Licensing  Support 
Network.  The  LSN  Administrator  will 
be  responsible  for  identifying  technical 
and  policy  issues  related  to 
implementation  of  the  LSN  for  LSSARP 
and  NRC  consideration,  addressing  the 
consensus  advice  of  the  LSN  Advisory 
Review  Panel,  and  for  coordinating  the 
resolution  of  problems  experienced  by 
participants  regarding  LSN  availability 
and  the  integrity  of  the  LSN  data.  The 
LSN  Administrator  will  also  provide 
periodic  reports  to  the  NRC  on  the 
status  of  LSN  functionality  and 
operability.  Similarly,  the  name  and 
functions  of  the  LSS  Advisory  Review 
Panel  have  been  modified  in  the  final 
rule  to  accommodate  a  new  purpose. 

Section  2.1012(a)  is  revised  to  allow 
the  Director  of  the  NRC  Office  of 
Nuclear  Material  Safety  and  Safeguards 
(NMSS)  to  determine  that  the 
application  would  not  be  acceptable  if 
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t  is  not  able  to  be  accessed  through  the 
I  tlectronic  docket  or  if  it  is  not 
I  iccompanied  by  a  certification  of 
I  lompliance  wiUi  the  rule  pursuant  to 
I  i  2.1009(b).  Section  2.1012(b)(1)  is 
]  evised  to  substitute  Licensing  Support 
Network  for  Licensing  Support  System 
I  to  that  a  person  who  has  had  access  to 
1  he  Licensing  Support  Network  would 
lot  be  granted  party  status  in  the 
icensing  proceeding  if  it  cannot 
I  lemonstrate  compliance  with  the 
equirements  of  §  2.1003.  Section  2.1012 
d)  has  been  removed  because  the 
)rovision  for  suspending  or  terminating 
iccess  to  the  pre-Ucense  application 
I  electronic  docket  or  the  electronic 
I  locket  is  inconsistent  with  allowing 
>ublic  access  to  the  LSN. 

Section  2.1013  is  revised  to  delete 
]  eferences  to  the  LSS  and  LSSA  and 
1  efers  to  the  provision  of  information  in 
( ilectronic  form.  The  requirement  in 
'  i  2.1013(c)(5)  to  file  one  signed  paper 
»py  of  each  filing  with  the  Secretary, 
4RC,  is  removed  because  the  electronic 
( locket  vtrill  not  require  signed  paper 
I  opies.  However,  use  of  the  electronic 
iocket  will  require  the  development  of 
I  tlectronic  signature  procedures,  which 
'  vill  be  devised  in  the  implementation 
of  the  rule.  - 

Section  2.1014(c)(4)  has  been  revised 
1  o  delete  a  reference  to  the  LSS  and 
1  aake  the  failiue  of  a  petitioner  to 
>articipate  in  the  pre-license 
ipplication  phase  a  criterion  in 
I  lonsidering  whether  to  grant  a  petition 
I  o  intervene. 

Section  2.1017  has  been  revised  to  use 
1  he  imavailability  of  the  electronic 
docket  instead  of  the  LSS  as  a 
justification  for  extending  the 
( omputation  of  time  in  the  proceeding. 

Sections  2.1018  and  2.1019  are 
1  evised  to  delete  references  to  the  LSS 
I  nd  instead  to  refer  to  providing 
ocuments  electronically. 
In  addition,  minor  editorial  changes 
ive  been  made  throughout  the  final 
e  to  improve  readability. 

■ental  Impact:  Categorical 
Kclusion 

The  NRC  has  determined  that  this 
Regulation  is  the  type  of  action 
(described  in  categorical  exclusion  10 

P  51.22(c)(1).  Therefore,  neither  an 
ronmental  impact  statement  nor  an 
ronmental  assessment  has  been 
tared  for  this  regulation. 

Paperwork  Reduction  Act  Statement 

This  rule  contains  no  information 
^llection  requirements  and,  therefore, 

not  subject  to  the  requirements  of  the 
'aperwork  Reduction  Act  of  1995  (44 
J.S.C.  3501,  et  seq.). 


Regulatory  Analjrsis 

To  address  the  regulatory  problem  of 
adapting  the  existing  rule  to 
technological  developments  that  have 
occurred,  several  alternative  approaches 
to  amending  the  regulations  in  Subpart 
J  of  Part  2  were  considered. 

Option  1:  Existing  Rule 

This  approach  vvould  not  take 
advantage  of  ciurent  and  future 
technology.  It  would  require  an 
enormously  expensive  custom  designed 
system  to  be  developed  using  old 
assumptions  about  technological 
standards  and  the  universe  of  "relevant" 
material.  At  the  time  of  the  development 
of  the  existing  rule,  the  cost  of  the  LSS 
was  estimated  by  E>OE  to  be  in  the  $200 
million  range.  Furthermore,  because  the 
large  backlog  contains  many  documents 
that  may  no  longer  be  relevant  due  to 
the  imanticipated  delay  in  developing 
the  LSS  as  initially  designed  in  1988, 
there  is  a  substantial  chance  that  it 
would  be  impossible  for  the  DOE  to 
achieve  and  for  the  LSSA  to  certify 
compliance  with  the  provisions  of  the 
current  rule.  In  this  case,  under  the 
current  rules,  the  proceeding  would 
have  to  be  conducted  under  10  CFR  Part 
2,  Subpart  G,  and  could  result  in  a 
protracted  discovery  phase.  The 
additional  costs  of  using  this  approach 
are  difficult  to  quantify.  However,  the 
lengthened  discovery  phase  could 
prevent  the  NRC  from  meeting  the 
statutory  deadline  for  decision  on  the 
application  for  a  geologic  repository 
license. 

Option  2: 10  CFR  Part  2,  Subpart  G 

Because  the  NRC  is  developing  a  new 
system  called  the  Agency-wide 
Documents  Access  and  Management 
System  (ADAMS),  that  will  provide  an 
agency-wide  electronic  docket,  it  would 
be  possible  to  rely  on  existing 
adjudicatory  procedure  rules  in  10  CFR 
Part  2,  Subpart  G,  which  will  have  to  be 
updated  to  reflect  the  electronic  docket 
to  conduct  the  Ucensing  proceeding. 
This  approach  would  not  provide  pre- 
license  application  access  to  documents 
and  could  result  in  a  protracted 
discovery  phase.  The  costs  of  using  this 
approach  are  difficult  to  quantify. 
However,  the  lengthened  discovery 
phase  could  prevent  the  NRC  bom 
meeting  the  statutory  deadline  for 
decision  on  the  application. 

Option  3:  Existing  Rule  Using  a 
Distributed  System 

This  approach  would  allow  using 
linked  individual  Internet  sites  to  serve 
as  the  LSS.  However,  this  approach  does 
not  solve  the  problem  discussed  in 
Option  1  concerning  the  requirement  to 


captiue  a  huge  backlog  of  material  that 
may  not  have  been  maintained  in  a 
manner  that  would  ever  permit 
compliance  with  the  rule  and  may  not 
all  be  relevant  to  the  future  license 
application.  Therefore,  the  costs  of  this 
approach,  as  in  Option  1,  would  include 
the  possibility  that  the  LSS  rule 
compliance  finding  could  not  be  made 
and  the  proceeding  would  have  to  be 
conducted  under  10  CFR  Part  2,  Subpart 
G.  A  lengthened  discovery  phase  could 
prevent  the  NRC  from  meeting  the 
statutory  deadline  for  decision  on  the 
application. 

Option  4:  Revised  Rule  With  More 
Realistic  Document  Discovery 
Approach 

This  approach  will  remove  the 
requirement  for  a  central  LSS  system 
and  LSS  Administrator,  but  will  require 
each  potential  party  to  provide  for  the 
electronic  availability  of  both  the 
material  it  intends  to  rely  upon  to 
support  its  position,  any  material  which 
does  not  support  that  material  or  that 
position,  and  any  reports  or  studies 
prepared  by  or  for  the  party,  beginning 
in  the  pre-application  phase  ^presided 
over  by  a  Pre-License  Application 
Presiding  Officer).  This  definition  of 
doaunentary  material  will  provide  pre- 
application  access  to  a  more  focused  set 
of  the  materials  most  important  to  the 
licensing  proceeding.  It  will  not  require 
electronic  access  to  the  entire  backlog  of 
DOE  and  other  parties'  material,  some  of 
which  may  no  longer  be  relevant  to  the 
licensing  proceeding.  The  electronic 
docket  fiinctionality  of  the  LSS  will  be 
provided  by  the  NRC  agency-wide 
system  with  supervision  of  the 
{^residing  Officer.  Participation  in  the 
pre-license  application  phase  will  be 
one  criterion  for  participating  in  the 
hearing.  After  the  application  is  filed,  in 
addition  to  the  electronically  available 
material,  discovery  will  be  limited  to 
interrogatories  and  depositions  as  in  the 
current  rule.  The  specific  method  of 
providing  electronic  access  to 
documentary  material  will  not  be 
specified,  which  vfill  allow  flexibiUty  to 
accommodate  ciurent  and  future 
technology  advances.  Because  this  rule 
will  unconditionally  provide  the 
procedural  rules  for  dociunent 
management  for  the  HLW  licensing 
proceeding,  there  would  be  no  last 
minute  danger  that  discovery  would 
have  to  be  conducted  under  10  CFR  Part 
2,  Subpart  G. 

The  NRC  believes  that  Option  4 
provides  the  most  effective  solution  for 
maintaining  the  basic  functionality  of 
the  LSS  conceptual  design  and 
accommodates  current  and  future 
technological  developments.  This 
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constitutes  the  final  regulatory  analysis 
for  this  rule. 

Regulatory  Flexibility  Certification 

The  amendments  will  modify  the 
NRC's  rules  of  practice  and  procedures. 
The  rule  is  amended  to  allow  more 
widely  available  electronic  access  to 
information  before  the  license 
application  is  filed.  Participants  will  be 
required  to  make  their  own 
documentary  material  available 
electronically.  This  final  rule  will  not 
have  a  significant  economic  impact 
upon  a  substantial  number  of  small 
entities.  The  license  applicant  for  the 
HLW  repository  will  be  the  Department 
of  Energy.  DOE  does  not  fall  within  the 
definition  of  a  "small  entity"  in  the 
NRC's  size  standards  (10  CFR  2.810). 
Although  a  few  of  the  interveners  in  the 
HLW  proceeding  would  likely  qualify  as 
small  entities,  the  impact  on  interveners 
or  potential  interveners  will  not  be 
significant.  The  requirement  for 
participants  to  make  their  own 
documentary  material  available 
electronically  is  stated  in  a  manner  that 
will  allow  flexibility  in  implementation. 
Furthermore,  it  is  consistent  with 
current  business  practice  to  create 
documents  electronically.  Although  the 
exact  additional  costs  to  small  entities 
involved  in  making  the  documentary 
materials  available  electronically  are 
difficult  to  quantify,  to  avoid  those 
costs,  participants  may  have  the  option 
of  utilizing  funds  provided  by  DOE  to 
affected  units  of  local  government. 
Thus,  in  accordance  with  the  Regulatory 
Flexibility  Act,  5  U.S.C.  6050)).  the  NRC 
hereby  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
upon  a  substantial  number  of  small 
entities. 

Backfit  Analjrsis 

The  NRC  has  determined  that  a 
backfit  analysis  is  not  required  for  this 
final  rule  because  these  amendments  do 
not  include  any  provisions  that  would 
require  backfits  as  defined  in  10  CFR 
Chapter  I. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  the  NRC  has 
determined  that  this  action  is  not  a 
major  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  Afliairs  of 
OMB. 

List  of  Subjects  in  10  CFR  Part  2 

Administrative  practice  and 
procedure,  Antitrust.  Byproduct 
material.  Classified  information. 


Environmental  protection.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Penalties,  Sex  discrimination, 
Soiuxe  material,  Special  nuclear 
material.  Waste  treatment  and  disposal. 

For  the  reasons  set  out  in  the 
preamble  and  imder  the  authority  of  the 
Atomic  Energy  Act  of  1954;  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S.C.  553;  the 
Nuclear  Regulatory  Commission  is 
adopting  the  following  amendments  to 
10  CFR  Part  2. 

PART  2— RULES  OF  PRACTICE  FOR 
DOMESTIC  UCENSING  PROCEEDINGS 
AND  ISSUANCE  OF  ORDERS 

1.  The  authority  citation  for  Part  2 
continues  to  read  as  follows: 

Authority:  Sees.  l6l.  l8l.  68  Stat  948. 953. 
as  amended  (42  U.S.C.  2201,  2231);  sec.  191, 
as  amended.  Pub.  L.  87-615,  76  Stat.  409  (42 
U.S.C.  2241);  sec.  201,  88  Stat.  1242.  as 
amended  (42  U.S.C.  5841);  5  U.S.C.  552. 

Section  2.101  also  issued  under  sees.  S3, 
62.  63.  81, 103. 104,  105.  68  Stat.  930,  932, 
933.  935.  936,  937.  938.  as  amended  (42 
U.S.C.  2073.  2092,  2093.  2111.  2133.  2134. 
2135):  sec.  114(f).  Pub.  L  97-425, 96  Stat. 
2213,  as  amended  (42  U.S.C  10134(1));  sec. 
102.  Pub.  L  91-190, 83  Stat.  853,  as  amended 
(42  U.S.C.  4332);  sec.  301,  88  Stat  1248  (42 
U.S.C  5871).  Sections  2.102,  2.103.  2.104. 
2.105,  2.721  also  issued  under  sees.  102. 103, 
104. 105, 183, 189, 68  Stat.  936,  937,  938, 
954,  955,  as  amended  (42  U.S.C.  2132.  2133. 
2134,  2135,  2233.  2239).  Section  2.105  also 
issued  under  Pub.  L.  97-415.  96  Stat  2073 
(42  U.S.C.  2239).  Sections  2.20O-2.206  also 
issued  under  sees.  161b.  i,  o,  182. 186.  234, 
68  Stat.  948-951,  955.  83  Stat  444,  as 
amended  (42  U.S.C.  2201  (b),  (i),  (o),  2236, 
2282);  see.  206,  88  Stat  1246  (42  U.S.C.  5846). 
Section  2.205(j)  also  issued  under  Pub.  L. 
101-410, 104  Stat  890,  as  amended  by 
Section  31001(s),  Pub.  L  104-134, 110  Stat. 
1321-373  (28  U.S.C.  2461  note.)  Sections 
2.600-2.606  also  issued  under  sec.  102,  Pub. 
L.  91-190,  83  Stat  853.  as  amended  (42 
U.S.C.  4332).  Sections  2.700a,  2.719  also 
issued  under  5  U.S.C  554.  Sections  2.754,  ' 
2.760,  2.770,  2.780  also  issued  under  5  U.S.C. 
557.  Section  2.764  also  issued  under  sees. 
135, 141,  Pub.  L  97-425,  96  Stat.  2232,  2241 
(42  U.S.C.  10155. 10161).  Section  2.790  also 
issued  under  sec.  103, 68  Stat.  936,  as 
amended  (42  U.S.C.  2133)  and  5  U.S.C  552. 
Sections  2.800  and  2.808  also  issued  under 
5  U.S.C.  553.  Section  2.809  also  issued  under 
5  U.S.C.  553  and  see.  29,  Pub.  L.  85-256,  71 
Stat  579,  as  amended  (42  U.S.C  2039). 
Subpart  K  also  issued  under  sec  189, 68  Stat 
955  (42  U.S.C  2239);  sec.  134,  Pub.  L.  97- 
425,  96  Stat  2230  (42  U.S.C  10154).  Subpart 
L  also  issued  under  sec  189, 68  Stat  955  (42 
U.S.C  2239).  Appendix  A  also  issued  imder 
sec.  6.  Pub.  L  91-560.  84  Stat  1473  (42 
U.S.C.  2135). 

2.  Section  2.1000  is  revised  to  read  as 
follows: 


§  2.1000    Scope  of  subpart 

The  rules  in  this  subpart  govern  the 
procedure  for  applications  for  a  Ucense 
to  receive  and  possess  high-level 
radioactive  waste  at  a  geologic 
repository  operations  area  noticed 
pursuant  to  §  2.101(f)(8)  or  §  2.105(a)(5). 
The  procedures  in  this  subpart  take 
precedence  over  the  10  CFR  Part  2, 
subpart  G,  rules  of  general  applicability, 
except  for  the  following  provisions: 
§§2.702,  2.703.  2.704,  2.707,  2.711, 
2.713,  2.715,  2.715a,  2.717,  2.718,  2.720, 
2.721,  2.722,  2.732,  2.733,  2.734,  2.742, 
2.743,  2.750,  2.751,  2.753,  2.754,  2.755, 
2.756,  2.757,  2.758,  2.759,  2.760,  2.761, 
2.763,  2.770,  2.771,  2.772,  2.780,  2.781, 
2.786, 2.788,  and  2.790. 

3.  Section  2.1001  is  amended  by 
removing  the  definitions  of  ASCII  File 
and  LSS  Administrator,  adding 
definitions  of  Electronic  docket, 
Licensing  Support  Network.  LSN 
Administrator,  Pre-license  application 
electronic  docket,  and  Topical 
Guidelines;  and  revising  the  definitions 
of  Documentary  material.  Party. 
Potential  party,  Pre-license  application 
phase,  and  Searchable  full  text,  to  read 
as  follows: 

§2.1001    Definitions. 

*        *        »        *        • 

Documentary  material  means  (1)  any 
information  upon  which  a  party, 
potential  party,  or  interested 
governmental  participant  intends  to  rely 
and/or  to  cite  in  support  of  its  position 
in  the  proceeding  for  a  license  to  receive 
and  possess  high-level  radioactive  waste 
at  a  geologic  repository  operations  area 
pursuant  to  part  60  of  this  chapter;  (2) 
any  information  that  is  known  to,  and 
in  the  possession  of,  or  developed  by 
the  party  that  is  relevant  to,  but  does  not 
support,  that  information  or  that  party's 
position;  and  (3)  all  reports  and  studies, 
prepared  by  or  on  behalf  of  the  potential 
party,  interested  governmental 
participant,  or  party,  including  all 
related  "circulated  drafts,"  relevant  to 
both  the  license  application  and  the 
issues  set  forth  in  the  Topical 
Guidelines  in  Regulatory  Guide  3.69, 
regardless  of  whether  they  will  be  relied 
upon  and/or  cited  by  a  party.  The  scope 
of  documentary  material  shall  be  guided 
by  the  topical  guidelines  in  the 
applicable  NRC  Regulatory  Guide. 
***** 

Electronic  docket  means  the  NRC 
information  system  that  receives, 
distributes,  stores,  and  retrieves  the 
Commission's  adjudicatory  docket 
materials. 
***** 

Licensing  Support  Network  means  the 
combined  system  that  makes 
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dQCumentary  material  available 
electronically  to  parties,  potential 
ties,  and  interested  governmental 
ticipants  to  the  proceeding  for  a 

^ense  to  receive  and  possess  high-level 

lioactive  waste  at  a  geologic 
r^)ository  operations  area  pursuant  to 
p^  60  of  this  chapter,  as  part  of  the 
electronic  docket  or  electronic  access  to 
d<)cumentary  material,  beginning  in  the 
diie-license  application  phase. 

^N  Administrator  means  the  person 
mthin  the  U.S.  Nuclear  Regulatory, 
commission  responsible  for 
coordinating  access  to  and  the  integrity 
qf  data  available  on  the  Licensing 
Support  Network.  The  LSN 
^jiministrator  shall  not  be  in  any 
Oijganizational  unit  that  either 
represents  the  U.S.  Nuclear  Regulatory 
Commission  staff  as  a  party  to  the  high- 
level  waste  repository  licensing 
proceeding  or  is  a  part  of  the 
management  chain  reporting  to  the 
Director,  Office  of  Nuclear  Material 
Safety  and  Safeguards.  For  the  purposes 
d\t  this  subpart,  the  orgemizational  unit 
\irithin  the  NRC  selected  to  be  the  LSN 
Administrator  shall  not  be  considered  to 

I  a  party  to  the  proceeding. 


\Party  for  the  purpose  of  this  subpart 
IS  the  DOE,  the  NRC  staff,  the  host 
State,  any  affected  unit  of  local 
government  as  defined  in  section  2  of 
the  Nuclear  Waste  Policy  Act  of  1982, 
as  amended  (42  U.S.C.  10101),  any 
affected  Indian  Tribe  as  defined  in 
section  2  of  the  Nuclear  Waste  Policy 
Act  of  1982.  as  amended  (42  U.S.C. 
lOlOl),  and  a  person  admitted  under 
§  2.1014  to  the  proceeding  on  an 
jplication  for  a  license  to  receive  and 
^sess  high-level  radioactive  waste  at  a 
}logic  repository  operations  area 
suant  to  part  60  of  this  chapter; 
)vided  that  a  host  State,  affected  unit 
of  local  government,  or  affected  Indian 
Tribe  shall  file  a  list  of  contentions  in 

:ordance  with  the  provisions  of 
^4  2.1014(a)(2)  (ii)  and  (iii). 


Potential  party  means  any  person 
o,  during  the  period  before  the 
uance  of  the  first  pre-hearing 
inference  order  under  §  2.1021(d),  is 
ikren  access  to  the  Licensing  Support 
etwork  and  who  consents  to  comply 
with  the  regulations  set  forth  in  subpart 
J  of  this  part,  including  the  authority  of 
the  Pre-License  Application  Presiding 
(Officer  designated  pursuant  to  §  2.1010. 
-license  application  electronic 
•ket  means  the  NRC's  electronic 
'ormation  system  that  receives, 
^tributes,  stores,  and  maintains  NRC 
pie-license  application  docket  materials 


during  the  pre-license  application 
phase. 

Pre-license  application  phase  means 
the  time  period  before  the  license 
application  to  receive  and  possess  high- 
level  radioactive  waste  at  a  geologic 
repository  operations  area  is  docketed 
imder  §  2.101(0(3).  For  the  purpose  of 
this  subpart,  this  period  begins  30  days 
after  the  date  the  DOE  submits  the  site 
recommendation  to  the  President 
pursuant  to  section  114(a)  of  the 
Nuclear  Waste  Policy  Act  of  1982,  as 
amended  (42  U.S.C.  10134(a)). 
***** 

Searchable  full  text  means  the 
electronic  indexed  entry  of  a  document 
that  allows  the  identification  of  specific 
words  or  groups  of  words  within  a  text 
file. 

Topical  Guidelines  means  the  set  of 
topics  set  forth  in  Regulatory  Guide 
3.69,  Topical  Guidelines  for  the 
Licensing  Support  System,  which  are 
intended  to  serve  as  guidance  on  the 
scope  of  "documentary  material". 

S  2.1002    [Removrnq 

4.  Section  2.1002  is  removed  and 
reserved. 

5.  Section  2.1003  is  revised  to  read  as 
follows: 

§2.1003    Availability  of  material. 

(a)  Subject  to  the  exclusions  in 
§  2.1005  and  paragraphs  (b)  and  (c)  of 
this  section,  NRC  and  E)OE  shall  make 
available,  beginning  in  the  pre-license 
application  phase,  and  each  other 
potential  party,  interested  governmental 
participant  or  party  shall  make  available 
no  later  than  30  days  after  the  date  the 
repository  site  selection  decision 
becomes  final  after  review  by 
Congress^ 

(IjAn  electronic  file  including 
bibliographic  header  for  all 
documentary  material  (including 
circulated  drafts  but  excluding 
preliminary  drafts)  generated  by,  or  at 
the  direction  of,  or  acquired  by,  a 
potential  party,  interested  governmental 
participant,  or  party.  Concurrent  with 
the  production  of  the  electronic  file  will 
be  an  authentication  statement  that 
indicates  where  an  authenticated  image 
copy  of  the  document  can  be  obtained. 

(2)  In  electronic  image  form,  subject  to 
the  claims  of  privilege  in  §  2.1006, 
graphic-oriented  documentary  material 
that  includes  raw  data,  computer  runs, 
computer  programs  and  codes,  field 
notes,  laboratory  notes,  maps,  diagrams 
and  photographs  which  have  been 
printed,  scripted,  or  hand  written.  Text 
embedded  within  these  documents  need 
not  be  separately  entered  in  searchable 
full  text.  Graphic-oriented  documents 
may  include — 


(i)  Calibration  procedures,  logs, 
guidelines,  data  and  discrepancies; 

(ii)  Gauge,  meter  and  computer 
settings; 

(iii)  Probe  locations; 

(iv)  Logging  intervals  and  rates; 

(v)  Data  logs  in  whatever  form 
captiu«d; 

(vi)  Text  data  sheets; 

(vii)  Equations  and  sampling  rates; 

(viii)  Sensor  data  and  procedures; 

(ix)  Data  Descriptions; 

(x)  Field  and  laboratory  notebooks; 

(xi)  Analog  computer,  meter  or  other 
device  print-outs; 

(xii)  Digital  computer  print-outs; 

(xiii)  Photographs; 

(xiv)  Graphs,  plots,  strip  charts, 
sketches; 

(xv)  Descriptive  material  related  to  the 
information  identified  in  paragraph 
(b)(1)  of  this  section. 

(3)  In  an  electronic  file,  subject  to  the 
claims  of  privilege  in  §  2.1006,  only  a 
bibliographic  header  for  each  item  of 
documentary  material  that  is  not 
suitable  for  image  or  searchable  full  text. 

(4)  An  electronic  bibliographic  header 
for  each  documentary  material — 

(i)  For  which  a  claim  of  privilege  is 
asserted; 

(ii)  Which  constitutes  confidential 
financial  or  commercial  information;  or 

(iii)  Which  constitutes  safeguards 
information  under  §  73.21  of  this 
chapter. 

(b)  Basic  licensing  documents 
generated  by  DOE,  such  as  the  Site 
Characterization  Plan,  the 
Environmental  Impact  Statement,  and 
the  license  application,  or  by  NRC.  such 
as  the  Site  Characterization  Analysis, 
and  the  Safety  Evaluation  Report,  shall 
be  made  available  in  electronic  form  by 
the  respective  agency  that  generated  the 
document. 

(c)  The  participation  of  the  host  State 
in  the  pre-license  application  phase 
shall  not  affect  the  State's  ability  to 
exercise  its  disapproval  rights  under 
section  116(b)(2)  of  the  Nuclear  Waste 
Policy  Act,  as  amended,  42  U.S.C. 
10136(b)(2). 

(d)  This  subpart  shall  not  affect  any 
independent  right  of  a  potential  party, 
interested  governmental  participant  or 
party  to  receive  information. 

6.  Section  2.1004  is  revised  to  read  as 
follows: 

%  2.1004   Amendments  and  additions. 
Any  document  that  has  not  been 
provided  to  other  parties  in  electronic 
form  must  be  identified  in  an  electronic 
notice  and  made  available  for  inspection 
and  copying  by  the  potential  party, 
interested  governmental  participant,  or 
party  responsible  for  the  submission  of 
the  document  within  five  days  after  it 
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has  been  requested  unless  some  other 
time  is  approved  by  the  Pre-License 
Application  Presiding  Officer  or  the 
Presiding  Officer  designated  for  the 
high-level  waste  proceeding.  The  time 
allowed  under  this  paragraph  will  be 
stayed  pending  Officer  action  on  a 
motion  to  extend  the  time. 

7.  Section  2.1005  is  revised  to  read  as 
follows: 

§2.1005    Exclusions. 

The  following  material  is  excluded 
from  the  requirement  to  provide 
electronic  access,  either  pursuant  to 
§  2.1003,  or  through  derivative 
discovery  pursuant  to  §  2.1019(i) — 

(a)  Official  notice  materials: 

(b)  Reference  books  and  text  books; 

(c)  Material  pertaining  exclusively  to 
administration,  such  as  material  related 
to  budgets,  financial  management, 
personnel,  office  space,  general 
distribution  memoranda,  or 
procurement,  except  for  the  scope  of 
work  on  a  procurement  related  to 
repository  siting,  construction,  or 
operation,  or  to  the  transportation  of 
spent  nuclear  fuel  or  high-level  waste; 

(d)  Press  clippings  and  press  releases; 

(e)  Junk  mail; 

(f)  References  cited  in  contractor 
reports  that  are  readily  available; 

(g)  Classified  material  subject  to 
subpart  I  of  this  part; 

(h)  Readily  available  references,  such 
as  journal  articles  and  proceedings, 
which  may  be  subject  to  copyright. 

8.  Section  2.1006  is  revised  to  read  as 
follows: 

§^1006    Privilege. 

(a)  Subject  to  the  requirements  in 
§  2.1003(c),  the  traditional  discovery 
privileges  recognized  in  NRC 
adjudicatory  proceedings  and  the 
exceptions  from  disclosure  in  §2.790 
may  be  asserted  by  potential  parties, 
interested  goveriunental  participants, 
and  parties.  In  addition  to  Federal 
agencies,  the  deliberative  process 
privilege  may  also  be  asserted  by  State 
and  local  government  entities  and 
Indian  Tribes. 

(b)  Any  dociunent  for  which  a  claim 
of  privilege  is  asserted,  but  is  denied  in 
whole  or  in  part  by  the  Pre-License 
Application  Presiding  Officer  or  the 
Presiding  Officer,  must  be  provided  in 
electronic  form  by  the  party,  interested 
govenunental  participant,  or  potential 
party  that  asserted  the  claim  to — 

(IJ  The  other  participants;  or 
(2)  To  the  Pre-License  Application 
Presiding  Officer  or  to  the  Presiding 
Officer,  for  entry  into  a  Protective  Order 
file,  if  the  Pre-License  Apphcation 
Presiding  Officer  or  the  Presiding 
Officer  so  directs  under  §§  2.1010(b)  or 
2.1018(c). 


(c)  Notwithstanding  any  availability 
of  the  deliberative  process  privilege 
under  paragraph  (a)  of  this  section, 
circulated  drafts  not  otherwise 
privileged  shall  be  provided  for 
electronic  access  pursuant  to 
§  2.1003(a). 

9.  Section  2.1007  is  revised  to  read  as 
follows: 

§2.1007    Access. 

(a)(1)  A  system  to  provide  electronic 
access  to  the  Licensing  Support 
Network  shall  be  provided  at  the 
headquarters  of  DOE,  and  at  all  DOE 
Local  Public  Document  Rooms 
established  in  the  vicinity  of  the  likely 
candidate  site  for  a  geologic  repository, 
beginning  in  the  pre-license  application 
phase. 

(2)  A  system  to  provide  electronic 
access  to  the  Licensing  Support 
Network  shall  be  provided  at  the 
headquarters  Public  Document  Room  of 
NRC.  and  at  all  NRC  Local  Public 
Document  Rooms  established  in  the 
vicinity  of  the  likely  candidate  site  for 

a  geologic  repository,  and  at  the  NRC 
Regional  Offices  beginning  in  the  pre- 
license  application  phase. 

(3)  The  systems  for  electronic  access 
specified  in  paragraphs  (a)(1)  and  (a)(2) 
of  this  section  shall  include  locations  at 
Las  Vegas.  Nevada;  Reno',  Nevada; 
Carson  City,  Nevada;  Nye  County, 
Nevada;  and  Lincoln  County,  Nevada. 

(b)  Public  availability  of  paper  and 
electronic  copies  of  the  records  of  NRC 
and  DOE,  as  well  as  duplication  fees, 
and  fee  waiver  for  those  records,  is 
governed  by  the  regulations  of  the 
respective  agencies. 

10.  Section  2.1008  is  removed  and 
reserved: 

§2.1008    [Removed] 

11.  Section  2.1009  is  revised  to  read 
as  follows: 

§2.1009    Procedures. 

(a)  Each  potential  party,  interested 
governmental  participant,  or  party 
shall— 

(1)  Designate  an  official  who  will  be 
responsible  for  administration  of  its 
responsibility  to  provide  electronic  files 
of  documentary  material ; 

(2)  Establish  procedures  to  implement 
the  requirements  in  §  2.1003; 

(3)  Provide  training  to  its  staff  on  the 
procedures  for  implementation  of  the 
responsibility  to  provide  electronic  files 
of  documentary  material; 

(4)  Ensure  that  all  documents  carry 
the  submitter's  unique  identification 
number; 

(5)  Cooperate  with  the  advisory 
review  process  established  by  the  NRC 
under  §  2.1011(d). 


(b)  The  responsible  official  designated 
pursuant  to  paragraph  (a)(1)  of  this 
section  shall  certify  to  the  Pre-License 
Application  Presiding  Officer  that  the 
procedures  specified  in  peu'agraph  (a)(2) 
of  this  section  have  been  implemented, 
and  that  to  the  best  of  his  or  her 
knowledge,  the  documentary  material 
specified  in  §  2.1003  has  been  identified 
and  made  electronically  available.  The 
responsible  official  shall  update  this 
certification  at  twelve  month  intervals. 
The  responsible  official  for  the  DOE 
shall  also  update  this  certification  at  the 
time  of  submission  of  the  license 
application. 

12.  Section  2.1010  is  revised  to' read 
as  follows: 


§2.1010 
Officer. 


Pre-License  Application  Presiding 


(a)(1)  The  Commission  may  designate 
one  or  more  members  of  the 
Commission,  or  an  atomic  safety  and 
licensing  board,  or  a  named  officer  who 
has  been  delegated  final  authority  on 
the  matter  to  serve  as  the  Pre-License 
Application  Presiding  Officer  to  rule  on 
disputes  over  the  electronic  availability 
of  documents  during  the  pre-license 
application  phase,  including  disputes 
relating  to  privilege,  and  disputes 
relating  to  the  implementation  of  the 
recommendations  of  the  Advisory 
Review  Panel  established  under 
§  2.1011(d). 

(2)  The  Pre-License  Application 
Presiding  Officer  shall  be  designated 
before  the  Licensing  Support  Network  is 
scheduled  to  be  available. 

(b)  The  Pre-License  Application 
Presiding  Officer  shall  rule  on  any  claim 
of  document  withholding  to 
determine — 

(1)  Whether  it  is  documentary 
material  within  the  scope  of  this 
subpart; 

(2)  Whether  the  material  is  excluded 
under  §  2.1005; 

(3)  Whether  the  material  is  privileged 
or  otherwise  excepted  from  disclosure 
under  §2.1006; 

(4)  If  privileged,  whether  it  is  an 
absolute  or  qualified  privilege; 

(5)  If  qualified,  whether  the  document 
should  be  disclosed  because  it  is 
necessary  to  a  proper  decision  in  the 
proceeding; 

(6)  Whether  the  material  should  be 
disclosed  under  a  protective  order 
containing  such  protective  terms  and 
conditions  (including  affidavits  of 
nondisclosure)  as  may  be  necessary  and 
appropriate  to  limit  the  disclosure  to 
potential  participants,  interested 
governmental  participants  and  parties  in 
the  proceeding,  or  to  their  qualified 
witnesses  and  coimsel.  When 
Safeguards  Information  protected  from 
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( isclosure  under  section  147  of  the 
i  Ltomic  Energy  Act  of  1954,  as  amended, 
i  t  received  and  possessed  by  a  potential 
I  arty,  interested  governmental 
[larticipant,  or  party,  other  than  the 
(lommission  staff,  it  shall  also  be 
I  irotected  according  to  the  requirements 
(  f  §  73.21  of  this  chapter.  The  Pre- 
I  icense  Application  Presiding  Officer 
I  (lay  also  prescribe  such  additional 
I  irocedures  as  will  effectively  safeguard 
E  nd  prevent  disclosure  of  Safeguards 
I  nformation  to  unauthorized  persons 
\  nth  minimum  impairment  of  the 
[  rocedural  rights  which  would  be 
E  vailable  if  Safeguards  Information  were 
[  ot  involved.  In  addition  to  any  other 
s  mction  that  may  be  imposed  by  the 
License  Application  Presiding 
cer  for  violation  of  an  order 
irtaining  to  the  disclosure  of 
Safeguards  Information  protected  from 
[  isclosure  imder  section  147  of  the 
/  lomic  Energy  Act  of  1954,  as  amended, 
t  le  entity  in  violation  may  be  subject  to 
B  civil  penalty  imposed  pursuant  to 
!  2.205.  For  the  purpose  of  imposing  the 
c  riminal  penalties  contained  in  section 
I  23  of  the  Atomic  Energy  Act  of  1954, 
[  5  amended,  any  order  issued  pursuant 
t  >  this  paragraph  with  respect  to 
!  afeguards  Information  shall  be  deemed 
t  >  be  an  order  issued  under  section  161b 
I  f  the  Atomic  Energy  Act  of  1954,  as 
3  mended. 

(c)  Upon  a  final  determination  that 
t  le  material  is  relevant,  and  not 
Privileged,  exempt  from  disclosure,  or 
otherwise  exempt  fi-om  production 

i.  nder  §  2.1005,  the  potential  party, 

I  iterested  governmental  participant,  or 

[  arty  who  asserted  the  claim  of 

\  dthholding  must  make  the  document 

available  in  accordance  with  the 

;  revisions  of  this  subpart  within  five 

:ays. 

(d)  The  service  of  all  pleadings  and 
i  nswers,  orders,  and  decisions  during 

:  le  pre-license  application  phase  shall 
ie  made  according  to  the  procediues 
ispecified  in  §  2.1013(c)  and  entered  into 
Uie  pie-license  application  electronic 
ocket. 

(e)  The  Pre-License  Application 
siding  Officer  shall  possess  all  the 

IJBneral  powers  specified  in  §§  2.721(c) 
hd  2.718. 

(f)  The  Commission,  in  designating 
the  Pre-License  Application  Presiding 
Officer  in  accordance  with  paragraphs 

a)  (1)  aqd  (2)  of  this  section,  shall 
s  }ecify  the  jurisdiction  of  the  Officer. 

13.  Section  2.1011  is  revised  to  read 
follows: 


S  2. 1 01 1    Managenwnt  of  electronic 
Information. 

(a)  Electronic  document  production 
and  the  electronic  docket  are  subject  to 
the  provisions  of  this  subpart. 

(b)  The  NRC.  DOE,  parties,  and 
potential  parties  participating  in 
accordance  with  the  provisions  of  this 
subpart  shall  be  responsible  for 
obtaining  the  computer  system 
necessary  to  comply  with  the 
requirements  for  electronic  document 
production  and  service. 

(c)  The  Licensing  Support  Network 
shall  be  coordinated  by  the  LSN 
Administrator,  who  shall  be  designated 
before  the  start  of  the  pre-license 
application  phase.  The  LSN 
Administrator  shall  have  the 
responsibility  to — 

(1)  Identify  technical  and  policy 
issues  related  to  implementation  of  the 
LSN  for  LSN  Advisory  Review  Panel 
and  Commission  consideration; 

(2)  Address  the  consensus  advice  of 
the  LSN  Advisory  Review  Panel  under 
paragraph  (e)(1)  of  this  section  that  is 
consistent  with  the  requirements  of  this 
subpart; 

(3)  Coordinate  the  resolution  of 
problems  experienced  by  participants 
regarding  LSN  availability,  including 
the  availability  of  individual 
participants'  data; 

(4)  Coordinate  the  resolution  of 
problems  regarding  the  integrity  of  the 
documentary  material  certified  in 
accordance  with  §  2.1009(b)  by  the 
participants  to  be  in  the  LSN;  and 

(5)  Provide  periodic  reports  to  the 
Commission  on  the  status  of  LSN 
functionality  and  operability. 

(d)  The  Secretary  of  the  Commission 
shall  reconstitute  the  LSS  Advisory 
Review  Panel  as  the  LSN  Advisory 
Review  Panel,  composed  of  the  interests 
currently  represented  on  the  LSS 
Advisory  Review  Panel.  The  Secretary 
of  the  Commission  shall  have  the 
authority  to  appoint  additional 
representatives  to  the  LSN  Advisory 
Review  Panel  consistent  with  the 
requirements  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  app.  I,  giving 
particular  consideration  to  potential 
parties,  parties,  and  interested 
governmental  participants  who  were  not 
members  of  the  NRC  HLW  Licensing 
Support  System  Advisory  Review  Panel. 

(e)(1)  The  LSN  Advisory  Review 
Panel  shall  provide  advice  to — 

(i)  NRC  on  the  fundamental  issues  of 
the  type  of  computer  system  necessary 
to  access  the  Licensing  Support 
Network  effectively  under  paragraph  (b) 
of  this  section;  and 

(ii)  The  Secretary  of  the  Commission 
on  the  operation  and  maintenance  of  the 
electronic  docket  established  for  the 


HLW  geologic  repository  licensing 
proceeding  under  the  Commission's 
Rules  of  Practice  (10  CFR  part  2). 

(iii)  The  LSN  Administrator  on 
solutions  to  improve  the  functioning  of 
the  LSN; 

(2)  The  responsibilities  of  the  LSN 
Advisory  Review  Panel  shall  include 
advice  on — 

(i)  Format  standards  for  providing 
electronic  access  to  the  documentary 
material  certified  by  each  participant  to 
be  made  available  in  the  LSN  to  the 
other  parties,  interested  governmental 
participants,  or  potential  parties; 

(ii)  The  procedures  and  standards  for 
the  electronic  transmission  of  filings, 
orders,  and  decisions  during  both  the 
pre-license  application  phase  and  the 
high-level  waste  licensing  proceeding; 

(iii)  Other  duties  as  specified  in  this 
subpart  or  as  directed  by  the  Secretary 
of  the  Commission. 

14.  In  §  2.1012,  paragraphs  (a)  and 
(b)(1)  are  revised  to  read  as  follows,  and 
paragraph  (d)  is  removed: 

12.1012    CompHanc*. 

(a)  In  addition  to  the  requirements  of 
§  2.101(0.  the  Director  of  the  NRC's 
Office  of  Nuclear  Materials  Safety  and 
Safeguards  may  determine  that  the 
tendered  application.is  not  acceptable 
for  docketing  under  this  subpart  if  the 
Secretary  of  the  Commission  determines 
that  it  caimot  be  effectively  accessed 
through  the  Commission's  electronic 
docket  system  or  if  the  application  is 
not  accompanied  by  an  updated 
certification  pursuant  to  §  2.1000(b). 

(b)(1)  A  person,  including  a  potential 
party  given  access  to  the  Licensing 
Support  Network  under  this  subpart, 
shall  not  be  granted  party  status  under 
§  2.1014,  or  status  as  an  interested 
governmental  participant  under 
§  2.715(c),  if  it  carmot  demonstrate 
substantial  and  timely  compliance  with 
the  requirements  of  §  2.1003  at  the  time 
it  requests  participation  in  the  high- 
level  waste  licensing  proceeding  under 
§2.1014  or  §  2.715(c). 


15.  Section  2.1013  is  revised  to  read 
as  follows: 

12.1013    Um  of  the  electronic  dockM 
during  the  proceeding. 

(a)(1)  Pursuant  to  $  2.702,  the 
Secretary  of  the  Commission  will 
maintain  the  official  docket  of  the 
proceeding  on  the  application  for  a 
license  to  receive  and  possess  waste  at 
a  geologic  repository  operations  area. 

(2)  Commencing  witn  the  docketing  in 
an  electronic  form  of  the  license 
application  to  receive  and  possess  high- 
level  radioactive  waste  at,B  geologic 
repository  operations  area  pursuant  to 
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pcirt  60  of  this  chapter,  the  Secretary  of 
the  Commission,  upon  determining  that 
the  application  can  be  properly  accessed 
imder  the  Commission's  electronic 
docket  rules,  will  establish  an  electronic 
docket  to  contain  the  official  record 
materials  of  the  high-level  radioactive 
waste  licensing  proceeding  in 
searchable  full  text,  or,  for  material  that 
is  not  suitable  for  entry  in  searchable 
full  text,  by  header  and  image,  as 
appropriate. 

(b)  Absent  good  cause,  all  exhibits 
tendered  during  the  hearing  must  have 
been  made  available  to  the  parties  in 
electronic  form  before  the 
commencement  of  that  portion  of  the 
hearing  in  which  the  e^diibit  will  be 
offered.  The  electronic  docket  will 
contain  a  list  of  all  exhibits,  showing 
where  in  the  transcript  each  was  marked 
for  identification  and  where  it  was 
received  into  evidence  or  rejected. 
Transcripts  will  be  entered  into  the 
electronic  docket  on  a  daily  basis  in 
order  to  provide  next-day  availability  at 
the  hearing. 

(c)(1)  All  filings  in  the  adjudicatory 
proceeding  on  the  license  application  to 
receive  and  possess  high-level 
radioactive  waste  at  a  geologic 
repository  operations  area  pursuant  to 
part  60  of  this  chapter  shall  be 
transmitted  electronically  by  the 
submitter  to  the  Presiding  Officer, 
parties,  and  the  Secretary  of  the 
Commission,  according  to  established 
format  requirements.  Parties  and 
interested  governmental  participants 
will  be  required  to  use  a  password 
security  code  for  the  electronic 
transmission  of  these  documents. 

(2)  Filings  required  to  be  served  shall 
be  served  upon  either  the  parties  and 
interested  governmental  participants,  or 
their  designated  representatives.  When  a 
party  or  interested  governmental 
participant  has  appeared  by  attorney, 
service  must  be  made  upon  the  attorney 
of  record. 

(3)  Service  upon  a  party  or  interested 
governmental  participant  is  completed 
when  the  sender  receives  electronic 
acknowledgment  ("delivery  receipt") 
that  the  electronic  submission  has  been 
placed  in  the  recipient's  electronic 
mailbox. 

(4)  Proof  of  service,  stating  the  name 
and  address  of  the  person  on  whom 
served  and  the  manner  and  date  of 
service,  shall  be  shown  for  each 
document  filed,  by — 

(i)  Electronic  acKnowledgment 
("delivery  receipt"); 

(ii)  The  affidavit  of  the  person  making 
the  service;  or 

(iii)  The  certificate  of  counsel. 

(5)  All  Presiding  Officer  and 
Commission  issuances  and  orders  will 


be  transmitted  electronically  to  the 
parties  and  interested  governmental 
participants. 

(d)  Online  access  to  the  electronic 
docket,  including  a  Protective  Order 
File  if  authorized  by  a  Presiding  Officer, 
shall  be  provided  to  the  Presiding 
Officer,  the  representatives  of  the  parties 
and  interested  governmental 
participants,  and  the  witnesses  while 
testifying,  for  use  during  the  hearing. 
Use  of  paper  copy  and  other  images  will 
also  be  permitted  at  the  hearing. 

16.  In  §2.1014,  paragraph  (cr(4)  is 
revised  to  read  as  follows: 

§2.1014    Intervention. 


(c)  *  *  * 

(4)  The  failure  of  the  petitioner  to 
participate  as  a  potential  party  in  the 
pre-license  application  phase. 

•        •        *        •        • 

17.  Section  2.1017  is  revised  to  read 
as  follows: 

S  2.1017    Computation  of  time. 

In  computing  any  period  of  time,  the 
day  of  the  act,  event,  or  default  after 
which  the  designated  period  of  time 
begins  to  run  is  not  included.  The  last 
day  of  the  period  so  computed  is 
included  unless  it  is  a  Saturday, 
Simday,  or  legal  holiday  at  the  place 
where  the  action  or  event  is  to  occur,  in 
which  event  the  period  runs  until  the 
end  of  the  next  day  which  is  neither  a 
Saturday,  Simday,  nor  holiday. 
Whenever  a  party,  potential  party,  or 
interested  governmental  participant,  has 
the  right  or  is  required  to  do  some  act 
within  a  prescribed  period  after  the 
service  of  a  notice  or  other  document 
upon  it,  one  day  shall  be  added  to  the 
prescribed  period.  If  the  electronic 
docket  is  unavailabje  for  more  than  four 
access  hours  of  any  day  that  would  be 
counted  in  the  computation  of  time,  that 
day  will  not  be  counted  in  the 
computation  of  time. 

18.  In  §2.1018,  paragraph  (a)(1)  and 
the  introductory  text  of  paragraph  (e)  are 
revised  to  read  as  follows: 

§2.1018    DIacovery. 

(a)(1)  Parties,  potential  parties,  and 
interested  governmental  participants  in 
the  high-level  waste  licensing 
proceeding  may  obtain  discovery  by  one 
or  more  of  the  following  methods: 

(i)  Access  to  the  documentary 
material  made  available  pursuant  to 
§2.1003; 

(ii)  Entry  upon  land  for  inspection, 
access  to  raw  data,  or  other  purposes 
piusuant  to  §  2.1020; 

(iii)  Access  to,  or  the  production  of, 
copies  of  documentary  material  for 
which  bibliographic  headers  only  have 
been  submitted  pursuant  to  §  2.1003(a): 


(iv)  £)epositions  upon  oral 
examination  pursuant  to  §  2.1019; 

(v)  Requests  for  admission  pursuant  to 
§2.742; 

(vi)  Informal  requests  for  information 
not  made  electronically  available,  such 
as  the  names  of  witnesses  and  the 
subjects  they  plan  to  address;  and 

(vii)  Interrogatories  and  depositions 
upon  vmtten  questions,  as  provided  in 
paragraph  (a)(2)  of  this  section. 
•        •        *        •        • 

(e)  A  party,  potential  party,  or 
interested  governmental  participant 
who  has  made  available  in  electronic 
form  all  material  relevant  to  any 
discovery  request  or  who  has  responded 
to  a  request  for  discovery  with  a 
response  that  was  complete  when  made 
is  under  no  duty  to  supplement  its 
response  to  include  information 
thereafter  acquired,  except  as  follows: 
***** 

19.  In  §  2.1019,  paragraphs  (d),  (e), 
and  (i)  are  revised  to  read  as  follows: 

§2.1019    Depoaitiona. 

***** 

(d)  When  the  testimony  is  fully 
transcribed,  the  deposition  shall  be 
submitted  to  the  deponent  for 
examination  and  signature  unless  the 
deponent  is  ill  or  caimot  be  found  or 
reftises  to  sign.  The  officer  shall  certify 
the  deposition  or,  if  the  deposition  is 
not  signed  by  the  deponent,  shall  certify 
the  reasons  for  the  failure  to  sign,  and 
shall  promptly  transmit  an  electronic 
copy  of  the  deposition  to  the  Secretary 
of  the  Commission  for  entry  into  the 
electronic  docket. 

(e)  Where  the  deposition  is  to  be  taken 
on  written  questions  as  authorized 
under  §  2.1018(a)(2),  the  party  or 
interested  governmental  participant 
taking  the  deposition  shall 
electronically  serve  a  copy  of  the 
questions,  showing  each  question 
separately  and  consecutively  numbered, 
on  every  other  party  and  interested 
governmental  participant  with  a  notice 
stating  the  name  and  address  of  the 
person  who  is  to  answer  them,  and  the 
name,  description,  title,  and  address  of 
the  officer  before  whom  they  are  to  be 
asked.  Within  ten  days  after  service,  any 
other  party  or  interested  govenunental 
participant  may  serve  cross-questions. 
The  questions,  cross-questions,  and 
answers  shall  be  recorded  and  signed, 
and  the  deposition  certified,  returned, 
and  transmitted  in  electronic  form  to  the 
Secretary  of  the  Commission  for  entry 
into  the  electronic  docket  as  in  the  case 
of  a  deposition  on  oral  examination. 
***** 

(i)(l)  After  receiving  written  notice  of 
the  deposition  under  paragraph  (a)  or 
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igraph  (e)  of  this  section,  and  ten 
lys  before  the  scheduled  date  of  the 
position,  the  deponent  shall  submit 
electronic  index  of  all  documents  in 
lis  or  her  possession,  relevant  to  the 
stibject  matter  of  the  deposition, 
^^cluding  the  categories  of  documents 

ts^t  forth  in  paragraph  (i)(2)  of  this 
faction,  to  idl  parties  and  interested 
emmental  participants.  The  index 
11  identify  those  records  which  have 
iiready  been  made  available 
electronically.  All  documents  that  are 
njot  identical  to  documents  already 
h^ade  available  electronically,  whether 
by  reason  of  subsequent  modification  or 
by  the  addition  of  notations,  shall  be 
tieated  as  separate  dociunents. 

I  (2)  The  following  material  is  excluded 
nom  the  initial  requirements  of  §  2.1003 
'•  (k  be  made  available  electronically,  but 
:  j  subject  to  derivative  discovery  under 
)  iragraph  (i)(l)  of  this  section — 

(i)  Personal  records; 

(ii)  Travel  vouchers; 

(iii)  Speeches: 

(iv)  Preliminary  drafts; 

(v)  Marginalia. 

(3)  Subject  to  paragraph  (i)(6)  of  this 
:  ifction.  any  party  or  interested 

governmental  participant  may  request 
im  the  deponent  a  paper  copy  of  any 
all  of  the  documents  on  the  index 
[t  have  not  already  been  provided 
Electronically. 

(4)  Subject  to  paragraph  (i)(6)  of  this 
iection.  the  deponent  shall  bring  a 
peper  copy  of  all  documents  on  the 
Index  that  the  deposing  party  or 
iaterested  governmental  participant 
requests  that  have  not  already  been 
provided  electronically  to  an  oral 
deposition  conducted  pursuant  to 
paragraph  (a)  of  this  section,  or  in  the 
case  of  a  deposition  taken  on  written 

E'  ins  pursuant  to  paragraph  (e)  of 
:tion.  shall  submit  such 
ents  with  the  certified 
1  position. 
(5)  Subject  to  paragraph  (i)(6)  of  this 
ction,  a  party  or  interested 
governmental  participant  may  request 
that  any  or  all  documents  on  the  indey 
that  have  not  already  been  provided 
electronically,  and  on  which  it  intends 
rely  at  hearing,  be  made 
iectronically  available  by  the  deponent. 

(6)  The  deposing  party  or  interested 
ivemmental  participant  shall  assiune 
e  responsibility  for  the  obligations  set 
forth  in  paragraphs  (i)(l),  (i)(3),  (i)(4), 
and  (i)(5)  of  ihis  section  when  deposing 
someone  other  than  a  party  or  interested 
governmental  participant. 


Dated  at  Rockville,  Maryland,  this  22nd 
day  of  December,  1998. 

For  the  Nuclear  Regulatory  Commission. 

John  C  Hoyle, 

Secretary  of  the  Commission. 

[FR  Doc.  98-34436  Filed  12-29-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Doctot  No.  97-8W-40-AD;  AnMndmwit 
3»-10M9;AOS0-01-02] 

RIN  212anAA64 

Airworthiness  Directives;  Westiand 
Helicoptars  Ltd.  30  Ssrfas  100  and 
100-60  Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Westiand  HeUcoptera  Ltd. 
(Westiand)  30  Series  100  and  100-60 
heUcoptere.  This  action  requires  the 
removal  and  replacement  of  conformal 
pinion  quill  shafts  installed  in  certain 
main  rotor  gearboxes  that  fail  to  pass  a 
magnetic  drain  plug  inspection.  This 
amendment  is  prompted  by  a  report  of 
a  forced  landing  that  occuned  when  a 
single  conformal  pinion  quill  shaft 
failed  in  a  main  rotor  gearbox  (MRGB). 
This  condition,  if  not  corrected,  could 
result  in  the  failure  of  a  MRGB,  and  a 
subsequent  forced  landing  or  loss  of 
control  of  the  helicopter. 
DATES:  Effective  January  14. 1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  1, 1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Coimsel.  Southwest  Region. 
Attention:  Rules  Docket  No.  97-SW-40. 
2601  Meacham  Blvd.,  Room  663,  Fort 
Worth,  Texas  76137. 

The  service  information  referenced  in 
this  AD  may  be  obtained  fit>m  Westiand 
Helicopters  Ltd.,  Customer  Support 
Division.  Yeovil,  Somerset  BA20  2YB, 
England,  telephone  (01935)  703884.  fax 
(01935)  703905.  This  information  may 
be  examined  at  the  FAA,  Office  of  the 
Regional  Coimsel,  Southwest  Region, 
2601  Meacham  Blvd.,  Room  663,  Fort 
Worth,  Texas;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  E)C. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Shep  Blackman,  Aerospace  Engineer, 
FAA,  Rotorcraft  Directorate.  Fort  Worth, 
Texas  76193-0111,  telephone  (817) 
222-5296,  fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION:  The  Qvil 
Aviation  Authority  (CAA),  which  is  the 
airworthiness  authority  for  the  United 
Kingdom  (UK),  notified  the  FAA  that  an 
imsafe  condition  may  exist  on  Westiand 
30  series  helicoptere.  The  UK  CAA 
advised  that  an  incident  of  a  conformal 
pinion  quill  shaft  failure  within  an 
MRGB  occurred,  resulting  in  a  forced 
landing.  Further  investigation  revealed 
that  this  MRGB  had  a  history  of  shock 
loading,  defined  as  a  slam  engagement 
of  the  No.  1  engine  free  wheeling  unit 
that  can  occur  when  the  No.  1  engine 
condition  lever  is  at  "GND"  or  "FLT" 
position  and  the  engine  is  driving 
accessories  but  the  main  rotor  is  not 
turning.  If  the  No.  1  engine  free  wheel 
is  slam  engaged,  the  No.  1  engine  power 
tuirbine  will  abruptly  stop,  causing 
potential  damage  to  the  N^GB  and 
other  drive  system  components. 
Westiand  has  issued  Westiand 
Helicopters  Ltd.  Service  Bulletin  W30- 
63-75,  dated  November  29, 1995  (SB), 
that  requires  the  removal  and 
replacement  of  the  conformal  pinion 
quill  shafts  within  a  MRGB  identified  by 
serial  number  or  with  a  history  of  shock 
loading.  The  UK  CAA  classified  this  SB 
as  mandatory  and  issued  UK  CAA  AD 
012-11-95,  dated  January  31. 1996,  to 
ensure  the  continued  airworthiness  of 
these  helicoptere  in  the  UK. 

These  heUcopter  models  are 
manufactured  in  Yeovil,  England,  and 
are  type  certificated  for  operation  in  the 
United  States  imder  the  provisions  of 
§  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pureuant  to  this  bilateral 
airworthiness  agreement,  the  UK  CAA 
has  kept  the  FAA  informed  of  the 
sittiation  described  above.  The  FAA  has 
examined  the  findings  of  the  UK  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

This  AD  is  being  issued  to  prevent  a 
forced  landing  or  possible  loss  of 
control  of  the  helicopter  due  to  failure 
of  the  conformal  pinion  quill  shafts 
installed  in  the  MRGB  in  certain 
Westiand  30  series  helicopters.  This  AD 
requires,  prior  to  further  flight,  a 
magnetic  drain  plug  inspection  of  an 
installed  MRGB  with  a  serial  number 
listed  in  this  AD  or  with  a  history  of 
shock  loading.  If  the  magnetic  drain 
plug  passes  inspection,  the  MRGB  may 
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remain  in  service  a  maximum  of  100 
additional  hours  time-in-service  (TIS) 
after  the  effective  date  of  this  AD.  If  the 
magnetic  drain  plug  fails  inspection,  the 
MRGB  must  be  removed  from  service 
prior  to  further  flight  and  the  conformal 
pinion  quill  shaft  has  to  be  replaced 
with  an  airworthy  confdrmal  pinion 
shaft  in  accordance  with  the  Westland 
Maintenance  Manual. 

None  of  the  Westland  30  series 
heUcopters  affected  by  this  action  are  on 
the  U.S.  Register.  All  helicopters 
included  in  the  applicability  of  this  rule 
are  currently  operated  by  non-U.S. 
operators  under  foreign  registry; 
therefore,  they  are  not  directly  affected 
by  this  AD  action.  However,  ihe  FAA 
considers  this  rule  necessary  to  ensure 
that  the  imsafe  condition  is  addressed  in 
the  event  that  any  of  these  subject 
helicopters  are  imported  and  placed  on 
the  U.S.  Register  in  the  future. 

Should  an  affected  helicopter  be 
imported  and  placed  on  the  U.S. 
Register  in  the  future,  it  would  require 
approximately  1.5  work  hours  to  inspect 
the  magnetic  drain  plug  and  20  work 
hours  to  replace,  if  necessary,  the 
MRGB.  The  average  labor  rate  is  $60  per 
work  hour.  A  replacement  MRGB,  if 
needed,  costs  $350,000.  Based  on  these 
figures,  the  cost  impact  of  this  AD 
would  be  $350,090  per  helicopter;  $90 
for  the  inspection  and  $350,000  for  the 
replacement,  if  necessary,  of  the  MRGB. 

Since  this  AD  action  does  not  affect 
any  helicopter  that  is  cuirrently  on  the 
U.S.  Register,  it  has  no  adverse 
economic  impact  and  imposes  no 
additional  burden  on  any  person. 
Therefore,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportimity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Commimications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  Ught  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 


action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  contact 
concerned  with  the  sul^tance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-SW-40-AD."  The 
postcard  will  be  date  stamped  and 
retuimed  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  notice 
and  prior  public  comment  are 
uimecessary  in  promulgating  this 
regiUation  and  dierefore,  it  can  be 
issued  immediately  to  correct  an  unsafe 
condition  in  aircraft  since  none  of  these 
model  heUcopters  are  registered  in  the 
United  States,  and  that  it  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866.  It  has  been 
determined  further  that  this  action 
involves  an  emergenc>'  regulation  imder 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g).  40113. 44701. 

§39.t3    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AD  99-01-02    Westland  Helicopters  Ltd 
(Westland):  Amendment  39-10969. 
Docket  No.  97-SW-40-AD. 
Applicability:  Westland  30  Series  100  and 

100-60  Helicopters,  certificated  in  any 

category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (c)  to  request  approval 
from  the  FAA.  This  approval  may  adchess 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafis  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
e^ct  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  rotorcraft 
from  the  applicability  of  this  AD. 

Compliance:  Required  as  indicated  unless 
accomplished  previously. 

To  prevent  failure  of  the  conformal  pinion 
quill  shafts  installed  in  certain  Westland  30 
series  helicopters  main  rotor  gearboxes  that 
could  result  in  a  subsequent  forced  landing 
or  loss  of  control  of  the  helicopter, 
accomplish  the  following: 

(a)  Prior  to  further  flight,  determine  if  the 
installed  main  rotor  gearbox  (MRGB)  has  a 
serial  number  included  in  the  following  list 
or  has  a  history  of  shock  loading.  Shock 
loading  is  defined  as  a  slam  engagement  of 
the  No.  1  engine  frve  wheeling  unit  that  can 
occur  when  the  No.  1  engine  condition  lever 
is  at  "GND"  or  "FLT"  position  and  the 
engine  is  driving  accessories  but  the  main 
rotor  is  not  turning.  If  the  No.  1  engine 
freewheel  is  then  engaged,  the  No.  1  engine 
power  turbine  will  abruptly  stop,  causing 
potential  damage  to  the  MRGB  and  other 
drive  system  components. 

AAT  4440  ABL  5602  ACD  2875 

AAX  4726  ABN  8930  ACN  7996 

ABC  9438 ABP  3947 ADE  6100 

ABD  7294 ABP  9028 WAG  397 

ABG5056 ABT3965 WAG  410 

ABH  5075 ABW  0547 WAK  525 

ABJ  9595 ACA  3707  WAK  561 

ABK  9484  
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(b)  If  the  installed  MRGB  has  a  serial 

ik  imber  listed  in  paragraph  (a)  of  this  AD  or 
I  las  a  history  of  shock  loading,  perform  a 
magnetic  drain  plug  inspection. 

(1)  If  the  magnetic  drain  plug  passes 
inspection,  the  MRGB  may  remain  in  service 
9  maximum  of  100  additional  hours  time  in 
$^rvice  (TIS)  afler  the  effective  date  of  this 
A^  with  a  repetitive  magnetic  drain  plug 
inspection  at  intervals  not  to  exceed  25  hours 
tiS.  The  MRGB  must  then  be  removed  from 
service  and  the  conformal  pinion  quill  shafts 
replaced. 
,  (2)  If  the  magnetic  drain  plug  fails 

spection,  remove  the  MRGB  from  service 
or  to  further  flight  and  replace  the 

informal  pinion  quill  shaft!:. 

Note  2:  Westland  Helicopters,  Ltd.  Service 

lletin  No.  W30-63-75.  dated  November 
0, 1995  (SB)  pertains  to  the  subject  of  this 

(c)  An  alternative  method  of  compliance  or 

fdjustment  of  the  compliance  time  that 
rovides  an  acceptable  level  of  safety  may  be 
tiSed  if  approved  by  the  Manager,  Rotorcraft 
Standards  Staff,  Rotorcraft  Directorate. 
Operators  shall  submit  their  requests  through 
tn  FAA  Principal  Maintenance  Inspector 
who  may  concur  or  comment  and  then  send 
t  to  the  Manager.  Rotorcraft  Standards  Staff, 
<  atorcraft  Directorate. 

Note  3:  Information  concerning  the 
I  iidstence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Rotorcrafr  Standards  Staff. 

(d)  Special  flight  permits  may  be  issued  in 
cordance  with  sections  21.197  and  21.199 
the  Federal  Aviation  Regulations  (14  CFR 
.197  and  21.199)  to  operate  the  helicopter 
a  location  where  the  requirements  of  Uiis 

can  be  accomplished, 
(f)  This  amendment  becomes  effective  on 
inuary  14. 1999. 

Note  4:  The  subject  of  this  AD  is  addressed 
Civil  Aviation  Authority  (United 

;dom)  AD  012-11-95. 
Issued  in  Fort  Worth,  Texas,  on  December 
1998. 
'  A.  Annstrong, 
Manager,  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 

\fR  Doc.  98-34502  Filed  12-29-98;  8:45  am) 
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>artment  of  health  and 
Human  services 

Hood  and  Drug  Adminiatration 

Z1CFRPart872 
[poetot  Na  97N-0239] 

Dental  Devicas;  Eftactiva  Data  of 
Raquiramant  for  Pramarfcat  Approval; 
Ijarnporomandibular  Joint  Proathaaaa 

NQB4CY:  Food  and  Drug  Administration, 

Hhs. 

jl^cnON:  Final  rule. 


i  JMMARY:  The  Food  and  Drug 

'  .dministration  (FDA)  is  issuing  a  final 


rule  to  require  the  filing  of  a  premarket 
approval  application  (PMA)  or  a  notice 
of  completion  of  a  product  development 
protocol  (PDF)  for  certain  devices, 
namely,  the  total  temporomandibular 
joint  (TMJ)  prosthesis,  the  glenoid  fossa 
prosthesis,  the  mandibular  condyle 
prosthesis  (for  permanent 
reconstruction),  and  the  interarticular 
disc  prosthesis.  At  a  later  date,  FDA  will 
propose  reclassifying  &om  class  m  into 
class  n  the  generic  type  of  temporary 
mandibuliu*  condyle  prosthesis  intended 
for  temporary  reconstruction  following 
surgical  ablation  of  malignant  and 
benign  tiunors.  This  action  establishing 
the  effective  date  of  the  premarket 
approval  requirement  for  certain  devices 
is  being  taken  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act),  as 
amended  by  the  Medical  Device 
Amendments  of  1976  (the  1976 
amendments),  the  Safe  Medical  Devices 
Act  of  1990  (the  SMDA),  and  the  FDA 
Modernization  Act  of  1997  (FDAMA). 
DATES:  This  regulation  is  effective 
December  30, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  S.  Runner,  Center  for  Devices  and 
Radiological  Health  (HFZ-480),  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-827-5283. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Regulatory  History  of  the  Devices 

In  the  Federal  Register  of  December 
20, 1994  (59  FR  65475),  FDA  issued  a 
final  rule  classifying  the  total  TMJ 
prosthesis,  the  glenoid  fossa  prosthesis, 
the  mandibular  condyle  prosthesis,  and 
the  interarticular  disc  prosthesis 
(interpositional  implant)  into  class  m. 
The  preamble  to  the  proposal  (57  FR 
43165,  September  18. 1992)  to  classify 
these  devices  included  the 
recommendation  of  the  Dental  Products 
Panel  of  the  Medical  Devices  Advisory 
Committee  (the  Panel),  an  FDA  advisory 
committee,  which  met  on  April  21. 
1989,  regarding  the  classification  of  the 
devices,  in  particular,  the  total  TMJ 
prosthesis  and  the  interarticular  disc 
prosthesis  (interpositional  implant).  The 
preamble  to  the  reproposed  rule  (59  FR 
6935,  February  14, 1994)  to  classify  the 
glenoid  fossa  prosthesis  and  the 
mandibular  condyle  prosthesis  included 
the  recommendation  of  the  Panel  that 
reconvened  on  February  11, 1993, 
regarding  the  classification  of  these  two 
devices.  The  Panel  recommended,  at  the 
April  1989  meeting,  that  the  total  TMJ 
prosthesis  and  the  interarticular  disc 
prosthesis  (interpositional  implant)  be 
classified  into  class  m,  and  at  the 
February  1993  meeting,  the  Panel 


recommended  that  the  glenoid  fossa 
prosthesis  and  the  mandibular  condyle 
prosthesis  also  be  classified  into  class 
m,  and  identified  certain  risks  to  health 
presented  by  the  devices.  The  Panel 
believed  that  the  devices  presented  a 
potential  unreasonable  risk  to  health 
and  that  insufficient  information  existed 
to  determine  that  general  controls 
would  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device  or  to  establish  performance 
standards  which  would  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  devices.  FDA  agreed 
with  the  Panel's  recommendations  and, 
in  the  September  18, 1992,  proposal  (57 
FR  43165),  and  the  February  14. 1994, 
reproposal  (59  FR  6935),  proposed  that 
the  total  TMJ  prosthesis,  the  glenoid 
fossa  prosthesis,  the  mandibular 
condyle  prosthesis  and  the  interarticular 
disc  prosthesis  (interpositional  implant) 
be  classified  into  class  m.  The  proposal 
and  reproposal  stated  that  FDA  believed 
that  general  controls,  either  alone  or  in 
combination  with  the  special  controls 
applicable  to  class  n  devices  are 
insufficient  to  provide  reasonable 
assurance  of  the  safety  and  effectiveness 
of  the  devices.  The  proposal  and 
reproposal  stated  that  premarket 
approval  is  necessary  for  the  devices 
because  the  devices  present  potential 
unreasonable  risks  of  illness  or  injiuy  if 
there  are  not  adequate  data  to  ensure  the 
safe  and  effective  use  of  the  devices. 
The  preamble  to  the  December  20,  1994, 
final  rule  (59  FR  65475)  classifying  the 
total  TMJ  prosthesis,  the  glenoid  fossa 
prosthesis,  the  mandibular  condyle 
prosthesis  and  the  interarticular  disc 
prosthesis  (interpositional  implant)  into 
class  HI  advised  that  the  earliest  date  by 
which  PMA's  or  notices  of  completion 
of  PDP's  for  the  devices  could  be 
required  was  June  30, 1997,  or  90  days 
after  issuance  of  a  rule  requiring 
premarket  approval  for  the  devices. 

In  the  Federal  Register  of  January  6. 
1989  (54  FR  550),  FDA  issued  a  notice 
of  intent  to  initiate  proceedings  to 
require  premarket  approval  for  31  class 
m  preamendments  devices.  Among 
other  items,  the  notice  described  the 
factors  FDA  takes  into  accoimt  in 
establishing  priorities  for  proceedings 
under  section  515(b)  of  the  act  (21 
U.S.C.  360e(b))  for  issuing  final  rules 
requiring  that  preamendments  class  m 
devices  have  approved  PMA's  or 
declared  completed  PDP's.  FDA 
updated  its  priorities  in  a 
preamendments  class  III  strategy 
document  made  public  through  a 
Federal  Register  notice  of  availability 
pubhshed  on  May  6, 1994  (59  FR 
23731).  Though  the  above  TMJ 
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prostheses  were  not  included  in  the  lists 
of  devices  identified  in  the  notice  and 
the  strategy  paper,  using  the  factors  set 
forth  in  these  documents,  FDA  has 
determined  that  the  total  TMJ  prosthesis 
identified  in  §872.3940  (21  CFR 
872.3940),  the  glenoid  fossa  prosthesis 
identified  in  §  872.3950  (21  CFR 
872.3950),  the  mandibular  condyle 
prosthesis  identified  in  §  872.3960  (21 
CFR  872.3960),  and  the  interarticular 
disc  prosthesis  identified  in  §  872.3970 
(21  CFR  872.3970)  have  a  high  priority 
for  initiating  a  proceeding  to  require 
premarket  approval  because  the  safety 
and  eHiectiveness  of  these  devices  has 
not  been  established  by  valid  scientific 
evidence  as  defined  in  21  CFR  860.7. 
Moreover,  FDA  believes  that  insufficient 
information  exists  to  identify  the  proper 
materials  or  design  for  the  total  TMJ,  the 
glenoid  fossa,  and  the  mandibular 
condyle  prostheses. 

In  me  Federal  Register  of  July  17, 
1997  (62  FR  38231),  FDA  issued  a 
proposed  ride  to  require  the  filing  imder 
section  515(b)  of  the  act  of  a  PMA  or  a 
notice  of  completion  of  a  PDF  for  the 
total  TMJ  prosthesis,  the  glenoid  fossa 
prosthesis,  the  mandibular  condyle 
prosthesis,  and  the  interarticular  disc 
prosthesis  (interpositional  implant). 
FDA  included  in  the  preamble  to  the 
proposal  the  agency's  proposed  findings 
with  respect  to  the  degree  of  risk  of 
illness  or  injury  designed  to  be 
eliminated  or  reduced  by  requiring 
these  devices  to  meet  the  premarket 
approval  requirements  of  the  act,  and 
the  benefits  to  the  public  from  use  of  the 
devices  (62  FR  38231  at  38233).  The 
July  17, 1997,  proposed  rule  also 
provided  an  opportimity  for  interested 
persons  to  submit  comments  on  the 
proposed  rule  and  the  agency's  findings. 
Under  section  515(b)(2)(B)  of  the  act, 
FDA  also  provided  an  opportunity  for 
interested  persons  to  request  a  change  in 
the  classification  of  the  above  devices 
based  on  new  information  relevant  to  its 
classification.  Any  petition  requesting  a 
change  in  the  classification  of  the  total 
TMJ  prosthesis,  the  glenoid  fossa 
prosthesis,  the  mandibular  condyle 
prosthesis,  and  the  interarticular  disc 
prosthesis  (interpositional  implant)  was 
required  to  be  submitted  by  August  1, 
1997.  The  comment  period  closed  on 
October  15, 1997. 

B.  FDA's  Intention  to  Reclassify  the 
Temporary  Mandibular  Condyle 
Prosthesis 

FDA  received  a  reclassification 
petition,  dated  April  30, 1996  (Docket 
No.  96P-0253/CP-1),  from  Howmedica 
Leibinger,  Inc.,  requesting  the  agency  to 
reclassify  from  class  III  into  class  11  the 
mandibular  condyle  prostheses 


(§  872.3960)  that  are  intended  for 
temporary  reconstruction  of  the 
mandibular  condyle  in  tumor  resection 
patients.  Consistent  with  the  act  and  the 
regulation,  FDA  referred  the  petition  to 
the  Panel  for  its  recommendation  on  the 
requested  change  in  classification. 
Based  on  its  review  of  the  new  data  and 
information  contained  in  the 
reclassification  petition,  the  Panel 
recommended,  during  its  February  12, 
1997,  open  meeting,  that  the  temporary 
mandibular  condyle  prosthesis  for 
temporary  reconstruction  of  the 
mandibular  condyle  in  patients  who 
have  imdergone  resective  procedures  to 
remove  malignant  or  benign  tumors, 
requiring  the  removal  of  the  mandibular 
condyle,  be  reclassified  irom  class  ni  to 
class  n.  The  Panel  believed  that  class  n 
with  special  controls,  including  a 
guidance  document,  patient  registries, 
and  labeling  addressing  certain 
identified  issues,  would  provide  a 
reasonable  assurance  of  safety  and 
effectiveness. 

On  the  basis  of  its  review  and  the 
Panel's  recommendation,  FDA  now 
believes  that  the  use  of  the  temporary 
mandibular  condyle  implant  for 
temporary  reconstruction  of  the 
mandibular  condyle  in  tumor  resection 
patients  does  not  present  a  potential 
unreasonable  risk  of  illness  and  injury, 
and  that  special  controls  would  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  The  scope  of 
Howmedica  Leibinger's  reclassification 
petition  does  not  encompass  all  of  the 
intended  uses  included  in  the  current 
description  of  the  mandibular  condyle 
prosthesis  in  §  872.3960.  The 
reclassification  requested  is  limited  to 
the  intended  use  of  implantation  into 
the  human  jaw  for  temporary 
reconstruction  of  the  mandibular 
condyle  in  patients  who  have 
undergone  resective  procedures  to 
remove  malignant  or  benign  timiors, 
requiring  mandibular  condyle  removal. 
Therefore,  FDA  intends  to  grant  this 
reclassification  petition.  The  agency 
also  intends  to  propose  reclassifying 
frY>m  class  m  into  class  II  the 
mandibular  condyle  prostheses 
implanted  temporarily  for  such  a 
limited  purpose,  identifying  this  subset 
of  devices  as  the  temporary  mandibular 
condyle  prosthesis.  For  the  other  uses  of 
the  mandibular  condyle  prosthesis  for 
patients  with  temporomandibular  joint 
dysfunction,  or  trauma  patients,  in 
which  the  device  would  be  implanted 
for  a  much  longer  period  of  time  for  the 
purpose  of  permanent  reconstruction, 
the  device  will  remain  in  its  current 
class  (class  m),  as  it  is  possible  to  place 
a  device  in  a  dual  classification  status. 


For  clarity,  FDA  intends  to  identify  the 
devices  used  for  the  latter  purpose 
(permement  reconstruction)  as  the 
permanent  mandibular  condyle. 

n.  Summary  and  Analysis  of  Comments 
and  FDA's  Response 

The  agency  received  four  comments 
in  response  to  the  proposed  rule.  These 
comments  were  submitted  by  three 
manufacturers  and  distributors  of  TMJ 
implants,  and  a  professional  dental 
organization. 

1.  One  comment  referenced  the 
reclassification  petition,  as  described  in 
section  LB  of  this  document,  citing  the 
February  12, 1997,  recommendation  of 
the  Dental  Products  Panel  to  reclassify 
from  class  III  into  class  n  the  temporary 
mandibular  condyle  implant  that  is 
intended  for  temporary  reconstruction 
of  the  mandibular  condyle  in  tujnor 
resection  patients. 

As  noted  previously,  FDA  intends  to 
propose  reclassification  of  such  devices 
into  class  II  for  certain  temporary  uses. 
Accordingly,  the  agency  is  excluding 
such  temporary  uses  under 
§  872.3960(c)(2)  of  this  final  rule.  The 
agency  is  excluding  any  mandibular 
condyle  prosthesis  that  is  intended  to  be 
implanted  in  the  human  jaw  for 
temporary  reconstruction  of  the 
mandibular  condyle  in  patients  who 
have  their  mandibular  condyle  removed 
during  resective  procedures  to  remove 
malignant  or  benign  timiors  from  the 
requirement  of  premarket  approval  set 
forth  in  §  872.3960(c)(1). 

2.  Two  comments  objected  to  the  class 
in  classification  for  metallic  condylar 
prostheses,  and  other  cobalt-chrome  and 
cobalt-chrome/poljrmethylmethacrylate 
TMJ  implants,  claiming  that  such  "TMJ 
devices  do  not  present  a  potential 
unreasonable  risk  of  injury  and  that 
sufficient  information  exists  to  address 
their  safety  and  effectiveness  through 
special  controls. 

FDA  has  responded  already  to  such 
materials-related  issues  in  the  December 
20, 1994,  final  classification  rule  (59  FR 
65475  at  65476). 

3.  One  of  the  previous  comments  also 
objected  to  the  type  of  scientific 
evidence  proposed  by  FDA  for  the 
PMA's  to  be  submitted  for  TMJ 
prostheses,  in  terms  of  prospective 
randomized  well-controlled  clinical 
trials  using  adequate  controls.  The 
manufactiuer/distributor  advocated  that 
valid  scientific  evidence  can  be 
obtained  from  any  of  the  sources 
recognized  in  the  Code  of  Federal 
Regulations,  and  that  other  sources  of 
appropriate  data  are  available  than 
controlled  clinical  studies. 

FDA  agrees  that  there  is  a  variety  of 
evidence  that  may  be  included  as  valid 
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icientific  evidence.  In  reviewing  PMA's, 
F  DA  will  consider  a  variety  of  evidence 
in  detennining  safety  and  efficacy.  FDA 
ajlso  agrees  that  the  use  of  randomized 
c  onciurent  controls  in  the  clinical  study 
c^f  patients  that  require  total  joint 
placement  may  not  always  be 
propriate. 

4.  Ctae  comment  strongly  supported 
e  FDA  proposal  to  require  a  PMA  or 
notice  of  completion  of  a  POP  for  these 
evices.  The  favorable  comment 
phasized  that  this  action"*  *  * 
ould  enhance  the  agency's  ability  to 

tinize  and  control  these  devices 
ith  before  and  after  they  enter  the 
edical  marketplace,  and  thereby  better 
rve  the  needs  of  TMJ  patients  and  the 
ubUc." 

Final  Rule 

1 1  Under  section  515(b)(3)  of  the  act, 
I  DA  is  adopting  the  proposed  findings 
Bs  pubUshed  in  the  preamble  to  the 
proposed  rule  and  is  issuing  this  final 
rule  to  require  premarket  approval  of 
t  le  TMJ  prosthesis,  the  glenoid  fossa 
|f  rosthesis,  the  mandibiUar  condyle 
prosthesis  (intended  for  permanent 
reconstruction),  and  the  interarticular 
disc  prosthesis  (interpositional 

inplant). 

I  Under  the  final  rule,  a  PMA  or  a 
ilotice  of  completion  of  a  PDP  is 
required  to  be  filed  with  FDA  within  90 
c)ays  of  the  effective  date  of  this 
regulation  for  any  total  TMJ  prosthesis, 
glenoid  fossa  prosthesis,  mandibular 
qondyle  prosthesis  (intended  for 

Ermanent  reconstruction),  or 
terarticular  disc  prosthesis 
iterpositional  implant)  that  was  in 
immercial  distribution  before  May  28, 
76,  or  that  have  been  foimd  by  FDA 
be  substantially  equivalent  to  such 
ivices  on  or  before  March  30. 1999.  An 
proved  PMA  is  required  to  be  in  effect 
ir  any  such  devices  on  or  before  180 
ys  after  FDA  files  the  application  or 
declared  completed  PDP  within  90 
days  after  FDA  files  a  notice  of 
dbmpletion.  Any  total  TMJ  prosthesis, 
lenoid  fossa  prosthesis,  mandibular 
mdyle  prosthesis  (intended  for 
irmanent  reconstruction)  or 
terarticular  disc  prosthesis 
(interpositional  implant)  that  was  not  in 

fmmercial  distribution  before  May  28, 
76,  or  that  FDA  has  not  found,  on  or 
fore  March  30, 1999,  to  be 
substantially  equivalent  to  such  devices 
that  were  in  commercial  distribution 
bbfore  May  28, 1976,  are  required  to 
iBve  an  approved  PMA  or  a  declared 
I :  smpleted  PDP  in  effect  before  it  may  be 
iitarketed. 

If  a  PMA  or  a  notice  of  completion  of 
a  PDP  for  a  total  (TMJ)  prosthesis, 
denoid  fossa  prosthesis,  mandibular 


condyle  prosthesis  (intended  for 
permanent  reconstruction),  or 
interarticular  disc  prosthesis 
(interpositional  implant)  is  not  filed  on 
or  before  March  30, 1999,  that  device 
will  be  deemed  adulterated  imder 
section  501(f)(1)(A)  of  the  act  (21  U.S.C. 
351(f)(1)(A)),  and  conunercial 
distribution  of  the  device  will  be 
required  to  cease  immediately.  The 
device  may,  however,  be  distributed  for 
investigational  use,  if  the  requirements 
of  the  investigational  device  exemption 
(IDE)  regidations  under  part  812  (21 
CFR  part  812)  are  met. 

Under  §  812.2(d)  of  the  IDE 
regulations,  FDA  hereby  stipulates  that 
the  exemptions  from  the  IDE 
requirements  in  §  812.2(c)(1)  and  (c)(2) 
will  no  longer  apply  to  clinical 
investigations  of  the  total  TMJ 
prosthesis,  the  glenoid  fossa  prosthesis, 
the  mandibular  condyle  prosthesis 
(intended  for  permanent 
reconstruction),  and  the  interarticular 
disc  prosthesis  (interpositional 
implant).  Fiuther,  FDA  concludes  that 
investigational  total  TMJ  prosthetic 
devices,  glenoid  fossa  prosthetic 
devices,  mandibular  condyle  prosthetic 
devices  (intended  for  permanent 
reconstruction),  and  interarticular  disc 
prosthetic  (interpositional  implant) 
devices  are  significant  risk  devices  as 
defined  in  §  812.3(m)  and  advises  that 
as  of  the  effective  date  of  the  regulations 
in  §§  872.3940(c).  872.3950(c), 
872.3960(c)(1),  and  872.3970(c), 
respectively,  requirements  of  the  IDE 
regulations  regarding  significant  devices 
will  apply  to  any  clinical  investigations 
of  any  of  these  devices.  For  any  total 
TMJ  prosthesis,  glenoid  fossa  prosthesis, 
mandibular  condyle  prosthesis 
(intended  for  permanent 
reconstruction),  or  interarticular  disc 
prosthesis  (interpositional  implant)  that 
is  not  subject  to  a  timely  filed  PMA  or 
notice  of  completion  of  a  PDP,  an  IDE 
must  be  in  effect  under  §  812.20  on  or 
before  March  30, 1999,  or  distribution  of 
the  device  for  investigational  purposes 
must  cease.  FDA  advises  all  persons 
currently  sponsoring  a  cUnioal 
investigation  involving  the  total  TMJ 
prosthesis,  the  glenoid  fossa  prosthesis, 
the  mandibular  condyle  prosthesis 
(intended  for  permanent 
ieconstruction),  or  the  interarticular 
disc  prosthesis  (interpositional  implant) 
to  submit  an  IDE  appUcation  to  FDA  no 
later  than  March  1, 1999,  to  avoid  the 
interruption  of  ongoing  investigations. 

IV.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.34(b)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  significant  effect  on 


the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

V.  Analysis  of  Impacts 

The  agency  has  examined  the  impacts 
of  the  final  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354)  (as  amended  by  subtitle 
D  of  the  Small  Business  Regulatory 
Fairness  Act  (Pub.  L.  104-121),  and  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4)).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
and  other  advantages,  distributive 
impacts,  and  equity).  The  agency 
beUeves  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order.  In  addition,  the  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  Uie  Executive  Order  and  so  is  not 
subject  to  review  under  the  Executive 
Order. 

The  Regulatory  FlexibiUty  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because  PMA's  for  these 
devices  could  have  been  required  by 
FDA  as  early  as  June  30,  1997,  and 
manufacturers  have  been  aware  since 
De<»mber  20, 1994,  that  these  devices 
are  class  III  devices  that  would  be 
subject  to  premarket  approval,  and 
because  firms  that  distributed  these 
devices  prior  to  May  28. 1976.  or  whose 
devices  have  been  found  to  be 
substantially  equivalent  to  the  total  TMJ 
prosthesis,  the  glenoid  fossa  prosthesis, 
the  mandibular  condyle  prosthesis 
(intended  for  permanent 
reconstruction),  and  the  interarticular 
disc  prosthesis  (interpositional 
implant),  will  be  permitted  to  continue 
marketing  these  TMJ  devices  during 
FDA's  review  of  the  PMA  or  the  notice 
of  completion  of  the  PDP,  the  agency 
certifies  that  the  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  under  the  Regulatory 
Flexibility  Act.  no  further  analysis  is 
required. 

List  of  Subjects  in  21  CFR  Part  872 

Medical  devices. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFTi  part  872  is 
amended  as  follows: 


71746      Federal  Register/Vol.  63,  No.  250 / Wednesday,  December  30,  1998/Rules  and  Regulations 


<^ 


PART  872— DENTAL  DEVICES 

1.  The  authority  citation  for  21  CFR 
part  872  continues  to  read  as  follows: 

Authority:  21  U.S.C.  351.  360.  360c,  360e. 
360).  371. 

2.  Section  872.3940  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  872.3940    Total  temporomandibular  Joint 
prosthesis. 

*****  "'^ 

(c)  Date  PMA  or  notice  of  completion 
of  a  PDP  is  required.  A  PMA  or  a  notice 
of  completion  of  a  PDP  is  required  to  be 
filed  with  the  Food  and  Drug 
Administration  on  or  before  March  30, 
1999,  for  any  total  temporomandibular 
joint  prosthesis  that  was  in  commercial 
distribution  before  May  28, 1976,  or  that 
has,  on  or  before  March  30, 1999,  been 
found  to  be  substantially  equivalent  to 
a  total  temporomandibular  joint 
prosthesis  that  was  in  commercial 
distribution  before  May  28, 1976.  Any 
other  total  temporomandibular  joint 
prosthesis  shall  have  an  approved  PMA 
or  a  declared  completed  PDP  in  effect 
before  being  placed  in  commercial 
distribution. 

3.  Section  872.3950  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  872.3950    Glenoid  fossa  prostliesis. 

•         *         •         •         * 

(c)  Date  PMA  or  notice  of  completion 
of  a  PDP  is  required.  A  PMA  or  a  notice 
of  completion  of  a  PDP  is  required  to  be 
filed  with  the  Food  and  Drug 
Administration  on  or  before  March  30, 
1999,  for  any  glenoid  fossa  prosthesis 
that  was  in  commercial  distribution 
before  May  2»,  1976,  or  that  has  on  or 
before  March  30, 1999,  been  found  to  be 
substantially  equivalent  to  a  glenoid 
fossa  prosthesis  that  was  in  commercial 
distribution  before  May  28, 1976.  Any 
other  glenoid  fossa  prosthesis  shall  have 
an  approved  PMA  or  a  declared 
completed  PDP  in  effect  before  being 
placed  in  commercial  distribution. 

4.  Section  872.3960  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  872.3960    Mandibular  condyle  prosthesis. 

***** 

(c)  Date  PMA  or  notice  of  completion 
of  a  PDP  is  required.  (1)  Except  as 
described  in  paragraph  (c)(2]  of  this 
section,  a  PKIA  or  a  notice  of 
completion  of  a  PDP  is  required  to  be 
filed  with  the  Food  and  Drug 
Administration  on  or  before  March  30, 
1999,  for  any  mandibular  condyle 
prosthesis  that  was  in  commercial 
distribution  before  May  28, 1976,  or  that 
has,  on  or  before  March  30, 1999,  been 
found  to  be  substantially  equivalent  to 
a  mandibular  condyle  prosthesis  that 


was  in  commercial  distribution  before 
May  28, 1976.  Any  other  mandibular 
condyle  prosthesis  shall  have  an 
approved  PMA  or  a  declared  completed 
PDP  in  effect  before  being  placed  in 
commercial  distribution. 

(2)  No  effective  date  has  been 
established  of  the  requirement  for 
premarket  approval  for  any  mandibular 
condyle  prosdiesis  intended  to  be 
implanted  in  the  hirnian  jaw  for 
temporary  reconstruction  of  the 
mandibular  condyle  in  patients  who 
have  undergone  resective  procedures  to 
remove  malignant  or  benign  tumors, 
requiring  the  removal  of  the  mandibular 
condyle.  See  §870.3  of  this  chapter. 

5.  Section  872.3970  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  872.3970    Interarticuiar  disc  prosthesis 
(interpositional  implant). 

***** 

(c)  Date  PMA  or  notice  of  completion 
of  a  PDP  is  required.  A  PMA  or  a  notice 
of  completion  of  a  PDP  is  required  to  be 
filed  with  the  Food  and  Drug 
Administration  on  or  before  March  30, 
1999,  for  any  interarticuiar  disc 
prosthesis  (interpositional  implant)  that 
was  in  commercial  distribution  before 
May  28, 1976,  or  that  has  on  or  before 
March  30. 1999,  been  found  to  be 
substantially  equivalent  to  an 
interarticuiar  disc  prosthesis 
(interpositional  implant)  that  was  in 
commercial  distribution  before  May  28, 
1976.  Any  other  interarticuiar  disc 
prosthesis  (interpositional  implant) 
shall  have  an  approved  PMA  or  a 
declared  completed  PDP  in  effect  before 
being  placed  in  commercial 
distribution. 

Dated:  November  23, 1998. 

D.B.  Burlington, 

Director,  Center  for  Devices  and  Radiological 
Health. 
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DEPARTMENT  OF  TRANSPORTATION 

Fedei^l  Highway  Administration 

23  CFR  Part  658 

[FHWA  Docket  No.  98-3467] 

RIN  2125-AE36 

Truck  Size  and  Weight;  National 
Network;  North  Dakota 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  document  modifies  the 
National  Network  for  commercial  motor 


vehicles  by  adding  a  route  in  North 
Dakota.  The  National  Network  was 
established  by  a  final  rule  on  truck  size 
and  weight  published  on  June  5, 1984, 
as  since  modified.  This  rulemaking  adds 
one  segment  to  the  National  Network  as 
requested  by  the  State  of  North  Dakota. 
DATES:  This  rule  is  effective  January  29, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Thomas  Klimek,  Office  of  Motor  Carrier 
Information  Management  and  Analysis 
(202-366-2212),  or  Mr.  Charles 
Medalen,  Office  of  the  Chief  Counsel 
(202-366-1354),  Federal  Highway 
Administration,  400  Seventh  Street, 
SW.,  Washington,  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
e.t.,  Monday  through  Friday,  except 
Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Internet  users  can  access  all 
comments  received  by  the  U.S.  DOT 
Dockets,  Room  PL-401,  by  using  the 
universal  resource  locator  (URL):  http:/ 
/dms.dot.gov.  It  is  available  24  hours 
each  day,  365  days  each  year.  Please 
follow  the  instructions  online  for  more 
information  and  help. 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Government  Printing  Office's 
Electronic  Bulletin  Board  Service  at 
(202)512-1661.  Internet  users  may  reach 
the  Federal  Register's  home  page  at: 
http://www.nara.gov/fedreg  and  the 
Government  Printing  Office's  database 
at:  http://www.access.gpo.gov/nara. 

Background 

The  National  Network  of  Interstate 
highways  and  federally-designated 
routes,  on  which  commercial  vehicles 
with  the  dimensions  authorized  by  the 
Surface  Transportation  Assistance  Act 
of  1982  (STAA).  49  U.S.C.  31111. 
31113-31114,  may  operate,  was 
established  by  a  final  rule  published  in 
the  Federal  Register  on  June  5, 1984  (49 
FR  23302),  as  subsequently  modified. 
These  highways  are  located  in  each 
State,  the  District  of  Coliunbia,  and 
Puerto  Rico.  Routes  on  the  National 
Network  are  listed  in  appendix  A  of  23 
CFR  Part  658. 

Procedures  for  the  addition  and 
deletion  of  routes  are  outlined  in  23 
CFR  658.11  and  include  the  issuance  of 
a  notice  of  proposed  rulemaking 
(NPRM)  before  final  rulemaking. 

In  accordance  with  these  procedures, 
the  State  of  North  Dakota,  under 
authority  of  the  Governor,  requested  the 
addition  of  one  segment  to  the  National 
Network.  The  segment  requested  is 
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I  >i  inerally  described  as  ND  Highway  32 
ijom  the  west  junction  of  ^4D  Highway 

Ji  north  to  Interstate  94,  a  distance  of 
)proximately  56  miles.  The  segment 
Vf as  reviewed  by  State  and  FHWA 
offices  for  general  adherence  to  the 
criteria  of  23  CFR  658.9  and  found  to 
provide  for  the  safe  operation  of  larger 
commercial  vehicles  and  for  the  needs 
pi  interstate  commerce.  A  notice  of 
roposed  rulemaking  (NPRM)  listing 
orth  Dakota's  proposed  change  to  die 
ational  Network  was  published  on 
ay  18, 1998  (63  FR  27228).  The 
closing  date  for  comments  was  July  17, 
[)98. 

E  iscussion  of  Cmnments 

Only  one  comment  was  received.  The 
Melroe  Company  supports  the  request  to 
iilclude  Highway  32  from  the  west 
junction  of  ND  Highway  13  north  to 
Interstate  94  in  the  National  Network, 
llhis  carrier  has  operated  double  trailers 
MT  13  years  and  sees  the  addition  of 

■twy  32  to  the  network  as  an 
I  nportunity  to  reduce  the  amoimt  of 
1  iavel  by  its  vehicles  on  2-lane  roads. 

^sently  Melroe  vehicles  must  travel 
itl9  miles  via  North  Dakota  routes  13, 1, 
il,  and  281  to  reach  Interstate  94  via 
National  Network  routes.  The  addition 
Of  ND  route  32  will  reduce  the  travel 
om  Gwinner  to  Interstate  94  to  54 
lies,  a  reduction  of  65  miles  per  trip. 

[odificafions  of  the  National  Network 

Overall  we  find  that  the  record  here, 
eluding  the  information  introduced  by 
tike  State  of  North  Dakota  together  with 
comments  submitted  by  the  Melroe 
Company,  supports  the  addition  of  the 
involved  segment  of  Highway  32  to  the 
National  Network  for  purposes  of 
enhanced  safety,  convenience,  and 
itupport  of  interstate  commerce. 
.Accordingly,  the  FHWA  will  modify  the 
regulations  at  23  CFR  Part  658  by 
adding  the  requested  route  for  North 
Ota. 

lemaking  Analyses  and  Notices 

ecutive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
latory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
on  does  not  constitute  a  significant^ 
regulatory  action  within  the  meaning  of 
EtO.  12866,  nor  is  it  considered 
significant  under  the  regulatory  policies 
)  t;  id  procedures  of  the  DOT.  It  is 
I  u  iticipated  that  the  economic  impact  of 


this  rulemaking  will  be  minimal.  This 
rulemaking  provides  a  technical 
amendment  to  23  CFR  658,  adding  a 
certain  highway  segment  in  accordance 
with  statutory  provisions.  This  segment 
represents  a  very  small  portion  of  the 
National  Network  emd  has  a  negligible 
impact  on  the  prior  system.  Therefore, 
a  full  regulatory  evaluation  is  not 
required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612),  the 
FHWA  has  evaluated  the  effects  of  this 
rule  on  small  entities.  As  noted 
previously,  this  rulemaking  provides  a 
technical  amendment  to  23  CFR  658, 
adding  a  certain  highway  segment  in 
accordance  with  statutory  provisions. 
This  segment  represents  a  very  small 
portion  of  the  National  Network  and  has 
a  negligible  impact  on  the  prior  system. 
This  rulemaking  will  allow  motor 
carriers,  including  small  carriers,  access 
to  a  highway  segment  previously  not 
available  to  them. 

Based  on  its  evaluation  of  this  rule, 
the  FHWA  certifies  that  this  action 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Unfunded  Mandates  Reform  Act 

This  rule  does  not  impose  unfunded 
mandates  as  defined  by  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104—4).  This  rulemaking  relates  to  the 
Federal-aid  Highway  Program  which  is 
a  financial  assistance  program  in  which 
State,  local,  or  tribal  governments  have 
authority  to  adjust  their  program  in 
accordance  with  changes  made  in  the 
program  by  the  Federal  government,  and 
thus  is  excluded  from  the  definition  of 
Federal  mandate  under  the  Unfunded 
Mandates  Reform  Act  of  1995. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Executive  Order  12372 
(Inter^govemmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217. 
Motor  Carrier  Safety.  The  regulations 


implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  Programs  and 
activities  do  not  apply  to  this  program. 

Paperwork  Reduction  Act 

This  document  does  not  contain 
information  collection  requirements  for 
the  Paperwork  Reduction  Act  of  1995, 
44  U.S.C.  3501,efseq. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  PoUcy  Act  of  1969  (42 
U.S.C.  4321,  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  environment. 

Regulation  Identification  Number 

A  regulation  identification  Number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  regulatory 
Information  Service  Center  pubUsbes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  23  CFR  Part  658 

Grants  programs — transportation. 
Highways  and  roads.  Motor  carrier — 
size  and  weight. 

Issued  on:  December  22, 199B. 
Kenneth  R.  Wykle, 
Federal  Midway  Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  amends  title  23,  Code  of  Federal 
Regulations,  Chapter  I,  appendix  A  to 
Part  658  for  the  State  of  North  Dakota 
as'set  forth  below: 

PART  658— TRUCK  SIZE  AND  WEIGHT. 
ROUTE  DESIGNATIONS— LENGTH. 
WIDTH  AND  WEIGHT  UMITATIONS 

1.  The  auUiority  citaUon  for  23  CFR 
part  658  is  revised  to  read  as  follows: 

Authority:  23  U.S.C.  127  and  315;  49 
U.S.C  31111—31114;  49  CFR  1.48. 

2.  Appendix  A  to  Part  658  is  amended 
for  the  State  of  North  Dakota  by  adding 
a  new  route  listing  entry  after  die  listing 
for  ND  13,  ND  1  S.  Jet.,  MN  State  Line 
to  read  as  follows: 

Appendix  A  to  Part  658 — National 
Network — Federally-Designated  Routes 
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NORTH  Dakota 

Route 

From 

To 

ND  32 

•                         •                         •                         •                         •                         •     '                    • 

West  Junction  of  ND  Highway  13 

1-94 

•                          •••••• 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  1  and  602 

[TD8801] 

RIN  1545-AU39 

Art)itrage  Restrictions  on  Tax-Exempt 
Bonds 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  on  the  arbitrage  restrictions 
applicable  to  tax-exempt  bonds  issued 
by  State  and  local  governments. 
Changes  to  applicable  law  were  made  by 
the  Tax  Reform  Act  of  1986.  These 
regulations  aHiect  issuers  of  tax-exempt 
bonds  and  provide  guidance  for 
complying  with  the  arbitrage 
regulations. 

DATES:  Effective  Date:  These  regulations 
are  effective  on  March  1, 1999. 

Applicability  Date:  These  regulations 
are  appUcable  to  bonds  sold  on  or  after 
March  1. 1999. 

Issuers  may  apply  these  regulations  to 
bonds  sold  on  or  after  December  30, 
1998  and  before  March  1. 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  White,  202-622-3980  (not  a  toll- 
firee  number). 
SUPPLEMENTARY  INFORMATION: 

Papemrork  Reduction  Act 

The  collections  of  information 
contained  in  these  final  regulations  have 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  wi&  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507)  under 
control  nimiber  1545-1490.  Responses 
to  these  collections  of  information  are 
required  to  obtain  the  benefits  of  a  safe 
harbor. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number. 

The  estimated  annual  burden  per 
record  keeper  varies  from  .75  hour  to  2 
hours,  depending  on  individual 


circumstances,  with  an  estimated 
average  of  1  hour. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer,  OP:FS:FP, 
Washington,  DC  20224,  and  to  the 
Office  of  Management  and  Budget,  Attn: 
Desk  Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503. 

Books  or  records  relating  to  this 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

These  final  regidations  contain 
amendments  to  the  income  tax 
regulations  (26  CFR  Part  1)  imder 
section  148  of  the  Internal  Revenue 
Code  of  1986  (Code).  Section  148 
provides  rules  addressing  the  use  of 
proceeds  of  tax-exempt  State  and  local 
bonds  to  acquire  higher-yielding 
investments.  On  June  18, 1993,  final 
regulations  (TD  8476)  relating  to  the 
arbitrage  restrictions  and  related  rules 
under  sections  103, 148, 149,  and  150 
were  pubUshed  in  the  Federal  Register 
(58  FR  33510).  Corrections  to  these 
regulations  were  published  in  the 
Federal  Register  on  August  23, 1993  (58 
FR  44451).  and  May  11, 1994  (59  FR 
24350). 

On  June  27, 1996,  a  notice  of 
proposed  rulemaking  (FI-28-96) 
relating  to  the  arbitrage  restrictions  was 
published  in  the  Federal  Register  (61 
FR  33405).  The  proposed  regulations 
provide  a  rebuttable  presumption  for 
establishing  fair  market  value  for  United 
States  Treasury  obligations  that  are 
purchased  other  than  directly  frova  the 
United  States  Treasury.  In  addition,  the 
proposed  regulations  provide  a 
rebuttable  presiunption  that  a 
solicitation  that  meets  certain 
requirements  is  a  bona  fide  solicitation 
for  the  guaranteed  investment  contract 
safe  harbor  of  §  1.148-5(d)(6)(iii).  A 
public  hearing  was  held  on  liiursday, 
October  24, 1996,  and  written  comments 
were  received.  After  consideration  of  all 
the  comments,  the  regulations  proposed 


by  FI-28-96  are,  with  modifications, 
adopted  by  revision  to  §  1.148- 
5(d)(6)(iii).  The  changes  are  discussed 
below. 

Explanation  of  Provisions 

A.  In  General 

Due  to  concerns  regarding  the  fair 
market  purchase  price  of  United  States 
Treasury  obligations  purchased  other 
than  directly  from  the  United  States 
Treasiuy,  the  proposed  regulations 
provide  a  rebuttable  presumption  for 
establishing  fair  market  value.  The 
proposed  regiilations  generally  apply 
the  principles  imderlying  the  existing 
safe  harbor  in  the  arbitrage  regulations 
for  estabUshing  fair  market  value  for 
guaranteed  investment  contracts. 

The  proposed  regulations  also  provide 
a  rebuttable  presiunption  that  a 
solicitation  meeting  the  requirements  of 
the  proposed  regulations  will  be  a  bona 
fide  solicitation  for  the  guaranteed 
investment  contract  safe  harbor  of 
existing  §  1.148-5(d)(6)(iii). 

Modifications  to  the  proposed 
regulations  have  been  made  to  clarify 
various  technical  aspects  in  response  to 
comments  received. 

B.  Safe  Harbor 

Commentators  noted  that  a  rebuttable 
presiunption  in  the  proposed 
regulations  for  purchases  of  United 
States  Treasury  obligations  provides  a 
lower  level  of  protection  to  issuers  than 
the  safe  harbor  applicable  to  guaranteed 
investment  contracts.  Commentators 
generally  requested  that  the  final 
regulations  provide  a  safe  harbor  for  the 
purchase  of  United  States  Treasury 
obligations. 

The  final  regulations  create  a  safe 
harbor  for  all  investments  covered  by 
the  regulations,  provided  that  the  issuer 
receives  at  least  three  bids  as  required 
by  the  regulations.  The  premise  of  the 
final  regulations  is  that  a  bidding 
procedure  satisfying  the  requirements  of 
the  final  regulations  will  produce  a 
price  that  equals  fair  market  value.  If  the 
requirements  of  the  final  regulations  are 
not  in  fact  met,  no  assumption  can  be 
made  about  the  relationship  of  the  price 
paid  to  fair  market  value.  However,  all 
reasonable  and  prudent  actions  taken  by 
the  issuer  under  the  circumstances  may 
be  considered  in  determining  whether 
the  issuer  paid  fair  market  value. 
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C.  Scope  of  Final  Regulations 

Generally,  the  proposed  regulations 
apply  to  United  States  Treasury 
obligations  purchased  other  than 
directly  firom  the  United  States 
Treasury.  Commentators  requested 
clarification  regarding  the  scope  of  the 
proposed  regulations  and  requested  that 
the  regulations  only  apply  to 
investments  purchased  for  yield 
restricted  refunding  and  yield  restricted 
sinking  fund  escrows.  In  addition, 
commentators  asked  that  the  proposed 
regulations  be  expanded  to  apply  to 
other  types  of  investments  that  may  be 
purchased  for  an  escrow  (e.g.,  REFCORP 
strips). 

llie  final  regulations  apply  only  to 
guaranteed  investment  contracts  and 
yield  restricted  defeasance  escrows. 
With  respect  to  yield  restricted 
defeasance  escrows,  the  final 
regulations  expand  the  scope  of 
investments  covered  by  the  proposed 
regulations  to  apply  to  all  investments 
purchased  for  the  escrow  (e.g..  United 
States  Agency  obligations,  REFCORP 
strips  and  corporate  obligations). 

D.  Guaranteed  Investment  Contracts 

Commentators  requested  clarification 
regarding  which  investments  are 
covered  by  the  safe  harbor  for 
guaranteed  investment  contracts  and 
which  would  be  covered  by  the 
proposed  regulations. 

Tne  term  guaranteed  investment 
contract  generally  does  not  include 
investments  purchased  for  a  yield 
restricted  defeasance  escrow.  However, 
the  term  guaranteed  investment  contract 
does  include  escrow  float  contracts  and 
similar  agreements  purchased  for  a  yield 
restricted  defeasance  escrow.  In 
addition,  the  term  guaranteed 
investment  contract  includes  debt 
service  fund  forward  agreements  and 
debt  service  reserve  fund  agreements 
(e.g.,  agreements  to  deUver  United 
States  Treasury  obligations  over  a 
period  of  time). 

E.  No  Last  Look 

The  proposed  regulations  state  that  all 
providers  must  have  equal  opportimity 
to  bid  and  that  no  provider  is  permitted 
to  review  other  bids  before  bidding  (e.g., 
a  last  look).  A  small  number  of 
commentators  noted  that  the  existence 
of  a  last  look  may  result  in  higher  yields 
from  competing  providers.  The  final 
regulations  retain  the  no  last  look 
requirement  because  permitting  a  last 
look  may  adversely  affect  the  bona  fides 
of  the  bidding  process. 

F.  Reasonably  Competitive  Providers 

The  proposed  regulations  provide  that 
all  bidders  are  required  to  be  reasonably 


competitive  providers  of  investments  of 
the  type  being  purchased.  Numerous 
comments  were  received  regarding  the 
meaning  of  the  phrase  "reasonably 
competitive  provider,"  and 
commentators  expressed  concern  that  a 
bid  from  a  non-competitive  provider 
may  prevent  the  requirements  of  the 
regulations  from  being  satisfied. 

The  final  regulations  modify  this 
provision.  The  final  regulations  provide 
that  the  issuer  must  solicit  at  least  three 
bids  from  reasonably  competitive 
providers  and  that  the  issuer  must 
receive  at  least  one  bid  from  a 
reasonably  competitive  provider.  For 
purposes  of  the  final  regulations,  a 
reasonably  competitive  provider  is  a 
provider  that  has  an  established 
industry  reputation  as  a  competitive 
provider  of  the  type  of  investments 
being  purchased.  For  example,  in 
connection  with  the  soUcitation  of  bids 
for  a  guaranteed  investment  contract,  an 
entity  that  has  an  established  industry 
reputation  as  a  competitive  provider  of 
guaranteed  investment  contracts  is  a 
reasonably  competitive  provider. 

G.  No  Material  Financial  Interest 

The  proposed  regulations,  like  the 
existing  safe  harbor  for  guaranteed 
investment  contracts,  provide  that  the 
issuer  must  receive  at  least  three  bona 
fide  bids  fix>m  providers  that  have  no 
material  financial  interest  in  the  issue. 
For  this  purpose,  the  proposed 
regulations  provide  that  underwritere 
and  financial  advisors  for  an  issue  are 
considered  to  have  a  material  financial 
interest.  Numerous  comments  were 
received  regarding  the  scope  of  entities 
that  are  considered  to  have  a  material 
financial  interest  under  the  proposed 
regulations. 

The  0nal  regulations  clarify  that,  for 
purchases  of  any  investment  covered  by 
the  safe  harbor,  the  lead  imderwriter  in 
a  negotiated  imderwriting  transaction  is 
deemed  to  have  a  material  financial 
interest  in  the  issue  until  15  days  after 
the  issue  date  of  the  issue.  Any  entity 
acting  as  a  financial  advisor  with 
respect  to  the  purchase  of  the 
investment  at  the  time  that  the  bid 
specification  form  is  submitted  to 
potential  providers  is  also  deemed  to 
have  a  material  financial  interest  in  the 
issue.  In  addition,  the  final  regulations 
require  the  provider  to  represent  that  its 
bid  is  not  based  on  any  other  formal  or 
informal  agreement  that  the  provider 
has  with  the  issuer  or  any  other  person. 
A  provider  that  is  a  related  party  to  a 
provider  that  has  a  material  financial 
interest  in  the  issue  is  also  deemed  to 
have  a  material  financial  interest  in  the 
issue. 


H.  Commercially  Reasonable  Terms 

The  proposed  regulations  provide  that 
the  terms  of  the  purchase  agreement 
must  be  reasonable.  The  existing  safe 
harbor  for  guaranteed  investment 
contracts  provides  that  the  terms  of  the 
guaranteed  investment  contract, 
including  the  collateral  seciuity 
requirements,  must  be  reasonable.  A 
nimiber  of  commentators  requested 
clarification  regarding  what  reasonable 
means  in  connection  with  a  solicitation 
of  United  States  Treasury  obligations. 

The  final  regulations  provide  that  the 
terms  of  the  bid  specification  for  any 
investment  covered  by  the  safe  harbor 
must  be  commercially  reasonable.  A 
term  is  commercially  reasonable  if  there 
is  a  legitimate  business  purpose  for 
including  the  term  in  the  bid 
specifications  other  than  to  lower  the 
yield  or  increase  the  cost  of  the  bid.  For 
example,  in  connection  with  the 
solicitation  of  investments  for  a  yield 
restricted  defeasance  escrow,  a 
commercially  unreasonable  term  would 
be  a  hold  firm  period  that  is  longer  than 
the  issuer  reasonably  requires. 

^  /.  Comparison  to  State  and  Local 
Government  Series  Securities 

The  proposed  regulations  provide  that 
the  yield  on  any  United  States  Treasury 
obligation  purchased  by  the  issuer  may 
not  be  less  than  the  yield  then  available 
on  State  and  Local  Government  Series 
Securities  from  the  United  States 
Department  of  the  Treasur  ,  Bureau  of 
Public  Debt  (SLGs)  with  the  same 
matiuity.  Commentatora  requested  that 
the  SLGs  comparison  be  removed  or  that 
issuers  be  allowed  to  make  the 
comparison  on  a  portfolio-by-portfolio 
basis.  Commentators  also  requested 
guidance  about  the  time  period  in 
which  the  SLGs  comparison  is  to  be 
made. 

In  general,  the  final  regulations 
provide  that  the  safe  harbor  does  not 
apply  to  investments  purchased  for  a 
yield  restricted  defeasance  escrow  if  the 
lowest  cost  bid  is  greater  than  the  cost 
of  the  most  efficient  SLG  portfolio.  The 
final  regulations  provide  that  the  lowest 
cost  bid  is  the  lowest  bid  for  the 
portfolio  or,  if  the  issuer  compares  bids 
on  an  investment-by-investment  basis, 
the  aggregate  cost  of  a  portfolio 
comprised  of  the  lowest  cost  bid  for 
each  investment.  Any  payment  received 
by  the  issuer  fitim  a  provider  at  the  time 
a  guaranteed  investment  contract  is 
purchased  (e.g.,  an  escrow  float 
contract)  for  a  yield  restricted 
defeasance  escrow  under  a  bidding 
procedure  meeting  the  requirements  of 
the  final  regulations  is  taken  into 
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account  in  determining  the  lowest  cost 
bid. 

The  final  regulations  provide  the 
following  rules  for  comparing  the  lowest 
cost  bid  to  SLGs.  First,  the  most  efficient 
SLG  portfolio  consists  of  one  or  more 
SLG  securities  that  will  allow  the  issuer 
to  defease  the  refunded  obligations  at 
the  lowest  overall  cost.  Second,  the 
comparison  of  the  most  efficient  SLG 
portfolio  and  the  lowest  cost  bid  must 
be  made  at  the  time  that  bids  are 
required  to  be  submitted  pursuant  to  the 
terms  of  the  bid  specifications.  Intra-day 
pricing  movements  and  closing  spot 
prices  of  investments  before  and  after 
the  time  in  which  the  comparison  to 
SLGs  is  required  to  be  made  are  not 
relevant.  Third,  if  SLGs  are  not  available 
for  purchase  on  the  day  that  bids  are 
required  to  be  submitted  pursuant  to 
terms  of  the  bid  specifications  because 
Treasiuy  has  suspended  sales  of  those 
securities,  the  comparison  of  the  most 
efficient  SLG  portfolio  to  the  lowest  cost 
bid  is  not  required. 

No  comparison  to  SLGs  is  required  for 
purchases  of  guaranteed  investment 
contracts. 

/.  Forward  Pricing  Data 

The  proposed  regulations  provide  that 
the  yield  on  United  States  Treasury 
obligations  purchased  by  the  issuer  may 
not  be  significantly  less  than  the  yield 
then  available  fi'om  the  provider  on 
reasonably  comparable  United  States 
Treasury  obligations  offered  to  other 
persons  for  piut:hase  on  terms 
comparable  to  those  offered  to  the  issuer 
from  a  soiutie  of  funds  other  than  tax- 
exempt  bonds.  If  closely  comparable 
forward  prices  are  not  available,  a 
reasonable  basis  for  this  comparison 
may  be  by  reference  to  implied  forward 
prices  for  Treasury  obligations  based  on 
standard  financial  formulas.  A 
certificate  provided  by  the  agent 
conducting  the  bidding  process  will 
establish  that  the  comparison  is  met. 
The  existing  safe  harbor  for  guaranteed 
investment  contracts  provides  that  the 
yield  on  the  guaranteed  investment 
contract  may  not  be  less  than  the  yield 
then  available  from  the  provider  on 
reasonably  comparable  guaranteed 
investment  contracts,  if  any,  offered  to 
other  persons  from  a  source  of  funds 
other  than  gross  proceeds  of  tax-exempt 
bonds. 

Commentators  noted  that,  in  general, 
the  comparison  required  by  the 
proposed  regulations  is  either  too 
complex  or  not  possible  to  construct.  In 
lieu  of  a  comparability  requirement, 
commentators  recommended  that  the 
regulations  adopt  certain  additional 
safeguards  to  protect  the  integrity  of  the 
bidding  process. 


The  final  regulations  remove  the 
comparability  requirement  for  all 
investments  covered  by  the  safe  harbor. 
However,  the  final  regulations  include 
additional  requirements  to  ensure  a 
competitive  bidding  process.  For 
example,  the  final  regulations  require 
that  the  bid  form  forwarded  to  potential 
providers  include  a  statement  notifying 
providers  that  by  submitting  a  bid  the 
potential  provider  is  representing  that  it 
did  not  consult  with  any  other  providers 
about  their  bid,  and  that  its  bid  is  not 
being  submitted  solely  as  a  courtesy  to 
the  issuer  or  any  other  person  for 
purposes  of  satisfying  the  requirement 
that  the  issuer  receive  three  bids.  It  is 
anticipated  that  these  additional 
requirements  will  ensure  that  the  bids 
reflect  fair  market  value,  as  determined 
without  regard  to  the  source  of  funds. 

K.  Record  Keeping  Requirements 

The  proposed  regulations  provide  that 
issuers  are  required  to  retain  certain 
records  and  information  with  the  bond 
documents,  including  a  copy  of  the  bids 
received  (date  and  time  stamped). 
Niunerous  comments  were  received 
regarding  the  difficulty  of  obtaining 
written  bids  for  Treasury  obligations. 

The  final  regulations  modify  the 
record  keeping  requirements  and  apply 
those  requirements  to  guaranteed 
investment  contracts.  One  modification 
to  the  record  keeping  requirements  is 
the  elimination  of  the  requirement  that 
the  bids  be  received  in  writing.  The 
final  regulations  provide  that  the 
requirement  for  recording  the  bid  is 
satisfied  if  the  issuer  or  its  agent  makes 
a  contemporaneous  record  of  the  bid, 
including  the  time  and  date  each  bid 
was  received,  and  the  identification  of 
the  person  and  entity  submitting  the 
bid,  and  keeps  this  record  with  the  bond 
dociunents. 

The  final  regulations  also  provide 
that,  if  the  terms  of  the  purchase 
agreement  deviate  from  the  terms  of  the 
bid  solicitation  form  or  if  a  submitted 
bid  is  modified,  the  issuer  must  keep  a 
record  explaining  the  purpose  of  the 
deviation  or  modification  and,  if  the 
piut:hase  agreement  price  differed  from 
the  bid,  how  that  price  was  determined. 
If  the  issuer  replaces  investments  in  the 
winning  bid  portfolio  with  other 
investments,  the  prices  of  the  new 
investments  are  not  protected  by  the 
safe  harbor  unless  those  investments  are 
bid  under  a  bidding  procedure  meeting 
the  requirements  of  the  final 
regulations. 

L.  Broker  Fees  for  Yield  Restricted 
Defeasance  Escrows 

The  proposed  regulations  provide  that 
a  fee  paid  to  a  bidding  agent  is  a 


qualified  administrative  cost  only  if  the 
fee  is  comparable  to  a  fee  that  would  be 
charged  for  a  reasonably  comparable 
investment  of  obligations  acquired  with 
a  source  of  funds  other  than  gross 
proceeds  of  tax-exempt  bonds  and  the 
fee  is  reasonable.  Under  the  proposed 
regulations,  the  fee  is  presumed  to  be 
reasonable  if  it  does  not  exceed  .02 
percent  of  the  amount  invested  in 
United  States  Treasiuy  obligations. 
Commentators  noted  Uiat  the 
comparability  requirement  was  unclear 
and  that  outside  the  context  of 
municipal  bonds,  bidding  for  closely 
comparable  investments  is  virtually 
non-existent.  Commentators  also  noted 
that  the  .02  percent  fee  may  result  in  too 
much  compensation  in  the  case  of  large 
escrows  and  too  little  compensation  in 
the  case  of  small  escrows. 

The  final  regulations  retain  the 
comparability  and  reasonableness 
requirements.  However,  the  final 
regulations  provide  that  a  broker's  fee 
will  meet  the  reasonableness  and 
comparability  requirements  if  the  fee 
does  not  exceed  the  lesser  of  $10,000  or 
.1  percent  of  the  initial  principal 
amount  of  investments  purchased  for. 
the  yield  restricted  defeasance  escrow. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  is  hereby 
certified  that  these  regulations  do  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 
This  certification  is  based  upon  the  fact 
that  the  amount  of  time  required  to  meet 
the  record  keeping  requirement  of  these 
final  regulations,  an  estimated  annual 
average  of  1  hour  per  taxpayer,  is  small. 
Also,  the  regulations  affect  a  small 
number  of  taxpayers,  approximately 
1400  annually.  Therefore,  a  Regulatory 
Flexibility  Analysis  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

EJrafling  information.  The  principal 
authors  of  these  regulations  are  David 
White  and  Rebecca  Harrigal  of  the  IRS 
Office  of  Chief  Counsel  and  Edwin  G. 
Oswald  of  the  Department  of  the 
Treasiuy.  However,  other  personnel 
from  the  IRS  and  the  Treasury 
Department  participated  in  their 
development. 
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List  of  Subjects 

26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Par.  2.  Section  1.148-5  is  amended  as 
follows: 

1.  Paragraph  (d)(6)(iii)  is  revised. 

2.  Para^ph  (e)(2)(iv)  is  added.  . 
The  revision  and  addition  read  as 

follows: 

f  1.148-9    YMd  and  valiiation  of 


(d)*  •  • 

(6)*  •  • 

(iii)  Safe  harbor  for  establishing  fair 
market  value  for  guaranteed  investment 
contracts  and  investments  purchased 
for  a  yield  restricted  defeasance  escrow. 
The  purchase  price  of  a  guaranteed 
investment  contract  and  the  purchase 
price  of  an  investment  purchased  for  a 
yield  restricted  defeasance  escrow  will 
be  treated  as  the  tadi  market  value  of  the 
investment  on  the  purchase  date  if  all  of 
the  following  requirements  are  satisfied: 

(A)  The  issuer  makes  a  bona  fide 
solicitation  for  the  piuchase  of  the 
investment.  A  bona  fide  solicitation  is  a 
solicitation  that  satisfies  all  of  the 
following  requirements: 

{1)  The  bid  specifications  are  in 
writing  and  are  timely  forwarded  to 
potential  providers. 

[2)  The  bid  specifications  include  all 
material  terms  of  the  bid.  A  term  is 
material  if  it  may  directly  or  indirectly 
afiiect  the  yield  or  the  cost  of  the 
investment. 

(3)  The  bid  specifications  include  a 
statement  notifying  potential  providers 
that  submission  of  a  bid  is  a 
representation  that  the  potential 
provider  did  not  consult  with  any  other 
potential  provider  about  its  bid,  that  the 
bid  was  determined  without  regard  to 
any  other  formal  or  informal  agreement 
that  the  potential  provider  has  with  the 
issuer  or  any  other  person  (whether  or 
not  in  connection  with  the  bond  issue), 
and  that  the  bid  is  not  being  submitted 


solely  as  a  courtesy  to  the  issuer  or  any 
other  person  for  piuposes  of  satisfying ' 
the  reqiurements  of  paragraph 
{d)(6)(iii)(B)(I)  or  [2)  of  this  section. 

(4)  The  terms  of  the  bid  specifications 
are  commercially  reasonable.  A  term  is 
commercially  reasonable  if  there  is  a 
legitimate  business  purpose  for  the  term 
other  than  to  increase  the  purchase 
price  or  reduce  the  yield  of  the 
investment.  For  example,  for 
solicitations  of  investments  for  a  yield 
restricted  defeasance  escrow,  the  hold 
firm  period  must  be  no  longer  than  the 
issuer  reasonably  requires. 

(5)  For  purchases  of  guaranteed 
investment  contracts  only,  the  terms  of 
the  solicitation  take  into  account  the 
issuer's  reasonably  expected  deposit 
and  drawdown  schedule  for  the 
amounts  to  be  invested. 

(6)  All  potential  providers  have  an 
equal  opportunity  to  bid.  For  example, 
no  potential  provider  is  given  the 
opportunity  to  review  other  bids  (i.e..  a 
last  look)  before  providing  a  bid. 

(7)  At  least  three  reasonably 
competitive  providers  are  solicited  for 
bids.  A  reasonably  competitive  provider 
is  a  provider  that  has  an  established 
industry  reputation  as  a  competitive 
provider  of  the  type  of  investments 
being  purchased. 

(Bj  The  bids  received  by  the  issuer 
meet  all  of  the  following  requirements: 

[1)  The  issuer  receives  at  least  three 
bids  from  providers  that  the  issuer 
solicited  under  a  bona  fide  solicitation 
meeting  the  requirements  of  paragraph 
(d)(6)(iii)(A)  of  this  section  and  that  do 
not  have  a  material  financial  interest  in 
the  issue.  A  lead  underwriter  in  a 
negotiated  underwriting  transaction  is 
deemed  to  have  a  material  financial 
interest  in  the  issue  imtil  15  days  after 
the  issue  date  of  the  issue.  In  addition, 
any  entity  acting  as  a  financial  advisor 
with  respect  to  die  purchase  of  the 
investment  at  the  time  the  bid 
specifications  are  forwarded  to  potential 
providers  has  a  material  financial 
interest  in  the  issue.  A  provider  that  is 

a  related  party  to  a  provider  that  has  a 
material  financial  interest  in  the  issue  is 
deemed  to  have  a  material  financial 
interest  in  the  issue. 

(2)  At  least  one  of  the  three  bids 
described  in  paragraph  (d)(6)(iii)(B)(2) 
of  this  section  is  from  a  reasonably 
competitive  provider,  within  the 
meaning  of  paragraph  (d)(6)(iii)(A)(7)  of 
thissectionr- 

{3]  If  the  issuer  uses  an  agent  to 
conduct  the  bidding  process,  the  agent 
did  not  bid  to  provide  the  investment. 

(C)  The  winning  bid  meets  the 
following  requirements: 

(1)  Guaranteed  investment  contracts. 
If  the  investment  is  a  guaranteed 


investment  contract,  the  winning  bid  is 
the  highest  yielding  bona  fide  bid 
(determined  net  of  any  broker's  fees). 

(2)  Other  investments.  If  the 
investment  is  not  a  guaranteed 
investment  contract,  the  following 
reauirements  are  met: 

U)  The  winning  bid  is  the  lowest  cost 
bona  fide  bid  (including  any  broker's 
fees).  The  lowest  cost  bid  is  either  the 
lowest  cost  bid  for  the  portfolio  or.  if  the 
issuer  compares  the  bids  on  an 
investment-by-investment  basis,  the 
aggregate  cost  of  a  portfolio  comprised 
of  the  lowest  cost  bid  for  each 
investment.  Any  payment  received  by 
the  issuer  from  a  provider  at  the  time  a 
guaranteed  investment  contract  is 
purchased  (e.g..  an  escrow  float 
contract)  for  a  jrield  restricted 
defeasance  escrow  under  a  bidding 
procedure  meeting  the  requirements  of 
this  paragraph  (d)(6)(iii)  is  taken  into 
account  in  determining  the  lowest  cost 
bid. 

(ij)  The  lowest  cost  bona  fide  bid 
(including  any  broker's  fees)  is  not 
greater  than  the  cost  of  the  most 
efficient  portfolio  comprised  exclusively 
of  State  and  Local  Government  Series 
Securities  bom  the  United  States 
Department  of  the  Treasury.  Btueau  of 
Public  DsK.  The  cost  of  the  most 
efflcientf  portfoUo  of  State  and  Local 
GovemmoBt^ries  Securities  is  to  be 
determined  at  the  time  that  bids  are 
required  to  be  submitted  pursuant  to  the 
terms  of  the  bid  specifications. 

(jii)  If  State  and  Local  Government 
Series  Seciuities  from  the  United  States 
Department  of  the  Treasury.  Bureau  of 
Public  Debt  are  not  available  for 
purchase  on  the  day  that  bids  are 
required  to  be  submitted  pursuant  to 
terms  of  the  bid  specifications  because 
sales  of  those  securities  have  been 
suspended,  the  cost  comparison  of 
paragraph  (d)(6)(iU)  {C)[2)Ui]  of  this 
section  is  not  required. 

(D)  The  provider  of  the  investments  or 
the  obligor  on  the  guaranteed 
investment  contract  certifies  the 
administrative  costs  that  it  pays  (or 
expects  to  pay.  if  any)  to  third  parties 

in  connection  with  supplying  the 
investment. 

(E)  The  issuer  retains  the  following 
records  with  the  bond  documents  until 
three  years  after  the  last  outstanding 
bond  is  redeemed: 

(1)  For  purchases  of  giiaranteed 
investment  contracts,  a  copy  of  the 
contract,  and  for  purchases  of 
investments  other  than  guaranteed 
investment  contracts,  the  purchase 
agreement  or  confirmation. 

[2]  The  receipt  or  other  record  of  the 
amount  actually  paid  by  the  issuer  for 
the  investments,  including  a  record  of 
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any  administrative  costs  paid  by  the 
issuer,  and  the  certification  under 
paragraph  (d)C6)(iii)(D)  of  this  section. 

(3)  For  each  bid  that  is  submitted,  the 
name  of  the  person  and  entity 
submitting  the  bid,  the  time  and  date  of 
the  bid,  and  the  bid  results. 

[4]  The  bid  solicitation  form  and,  if 
the  terms  of  the  purchase  agreement  or 
the  guaranteed  investment  contract 
deviated  firom  the  bid  solicitation  form 
or  a  submitted  bid  is  modified,  a  brief 
statement  explaining  the  deviation  and 
stating  the  purpose  for  the  deviation. 
For  example,  if  the  issuer  purchases  a 
portfolio  of  investments  for  a  yield 
restricted  defeasance  escrow  and,  in 
order  to  satisfy  the  yield  restriction 
requirements  of  section  148,  an 
investment  in  the  winning  bid  is 
replaced  with  an  investment  with  a 
lower  yield,  the  issuer  must  retain  a 
record  of  the  substitution  and  how  the 
price  of  the  substitute  investment  was 
determined.  If  the  issuer  replaces  an 
investment  in  the  winning  bid  portfolio 
with  another  investment,  the  purchase 
price  of  the  new  investment  is  not 
covered  by  the  safe  harbor  tmless  the 
investment  is  bid  under  a  bidding 
procedure  meeting  the  requirements  of 
this  paragraph  (d)(6)(iii). 

(5J  For  purchases  of  investments  other 
than  guaranteed  investment  contracts, 
the  cost  of  the  most  efficient  portfolio  of 
State  and  Local  Government  Series 
Secxuities,  determined  at  the  time  that 
the  bids  were  required  to  be  submitted 
pursuant  to  the  terms  of  the  bid 
specifications. 

(e)*  •  * 

(2)*  •  • 

(iv)  Special  rule  for  investments 
purchased  for  a  yield  restricted 
defeasance  escmw.  For  investments 
purchased  for  a  yield  restricted 
defeasance  escrow,  a  fee  paid  to  a 
bidding  agent  is  a  qualified 
administrative  cost  only  if  the  following 
requirements  are  satisfied: 

(A)  The  fee  is  comparable  to  a  fee  that 
would  be  charged  for  a  rjeasonably 
comparable  investment  if  acquired  with 
a  source  of  funds  other  than  gross 
proceeds  of  tax-exempt  bonds,  and  it  is 
reasonable.  The  fee  is  deemed  to  be 
comparable  to  a  fee  that  would  be 
charged  for  a  comparable  investment 
acqidred  with  a  source  of  fiinds  other 
than  gross  proceeds  of  tax-exempt 
bonds,  and  to  be  reasonable  if  the  fee 
does  not  exceed  the  lesser  of  $10,000  or 
.1%  of  the  initial  principal  amoimt  of 
investments  deposited  in  the  yield 
restricted  defeasance  escrow. 

(B)  For  transactions  in  which  a 
guaranteed  investment  contract  and 
other  investments  are  purchased  for  a 
yield  restricted  defeasance  escrow  in  a 


single  investment  (e.g.,  an  issuer  bids 
United  States  Treasury  obligations  and 
an  escrow  float  contract  collectively),  a 
broker's  fee  described  in  paragraph 
(e)(2)(iv)(A)  of  this  section  will  apply  to 
the  initial  principal  amoimt  of  the 
investment  deposited  in  the  yield 
restricted  defeasance  escrow,  and  a 
broker's  fee  described  in  paragraph 
(e)(2)(iii)  of  this  section  will  apply  only 
to  the  guaranteed  investment  contract 
portion  of  the  investment. 


PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  3.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

Par.  4.  In  §602.101,  paragraph  (c)  is 
amended  by  revising  the  entry  for 
1.148-5  in  the  table  to  read  as  follows: 

§602.101    OMB  Control  numbers. 

***** 

(c)  *  •  • 


CFR  part  or  section  where 
identified  and  described 


Current  OMB 
control  No. 


1.148-5 


1545-1098, 
1545-1490 


Approved:  December  17, 1998. 
Robert  E.  Wenzel. 

Deputy  Commissioner  of  Internal  Revenue. 
Donald  C.  Lubick, 
Assistant  Secretary  of  the  Treasury. 
(PR  Doc.  98-34209  Filed  12-29-98;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

28CFRPart23 
[OJP(BJA)-1177B] 
RIN  1121-ZB40 

Criminal  Intelligence  Sharing  Systems; 
Policy  Clarification 

AGENCY:  Bureau  of  Justice  Assistance 
(BJA),  Office  of  Justice  Programs  (OJP), 
Justice. 

ACTION:  Clarification  of  policy. 

SUMMARY:  The  current  policy  governing 
the  entry  of  identifying  information  into 
criminal  intelligence  sharing  systems 
requires  clarification.  This  policy 
clarification  is  to  make  clear  that  the 
entry  of  individuals,  entities  and 


organizations,  and  locations  that  do  not 
otherwise  meet  the  requirements  of 
reasonable  suspicion  is  appropriate 
when  it  is  done  solely  for  the  purposes 
of  criminal  identification  or  is  germane 
to  the  criminal  subject's  criminal 
activity.  Fiulher,  the  definition  of 
"criminal  intelligence  system"  is 
clarified. 

EFFECTIVE  DATE:  This  clarification  is 
effective  December  30, 1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Kendall,  General  Counsel,  Office  of 
Justice  Programs,  810  7th  Street  N.W., 
Washington,  D.C.  20531,  (202)  307- 
6235. 

SUPPLEMENTARY  INFORMATION: 

The  operation  of  criminal  intelligence 
information  systems  is  governed  by  28 
CFR  Part  23.  This  regulation  was  written 
to  both  protect  the  privacy  rights  of 
individuals  and  to  encourage  and 
expedite  the  exchange  of  criminal 
intelligence  information  between  and 
among  law  enforcement  agencies  of 
different  jurisdictions.  Frequent 
interpretations  of  the  regulation,  in  the 
form  of  policy  guidance  and 
correspondence,  have  been  the  primary 
method  of  ensuring  that  advances  in 
technology  did  not  hamper  its 
effectiveness. 

Comments 

The  clarification  was  opened  to 
public  comment.  Comments  expressing 
unreserved  support  for  the  clarification 
were  received  fi'om  two  Regional 
Intelligence  Sharing  Systems  (RISS)  and 
five  states.  A  comment  from  the 
Chairperson  of  a  RISS.  relating  to  the 
use  of  identifying  information  to  begin 
new  investigations,  has  been 
incorporated.  A  single  negative 
comment  was  received,  but  was  not 
addressed  to  the  subject  of  this 
clarification. 

Use  of  Identifying  Information 

28  CFR  23.3(b)(3)  states  that  criminal 
intelligence  information  that  can  be  put 
into  a  criminal  intelligence  sharing 
system  is  "information  relevant  to  the 
identification  of  and  the  criminal 
activity  engaged  in  by  an  individual 
who  or  organization  which  is  reasonably 
suspected  of  involvement  in  criminal 
activity,  and  *  •  •  [mjeets  criminal 
intelligence  system  submission 
criteria."  Further.  28  CFR  23.20(a)  states 
that  a  system  shall  only  collect 
information  on  an  individual  if  "there  is 
reasonable  suspicion  that  the  individual 
is  involved  in  criminal  conduct  or 
activity  and  the  information  is  relevant 
to  that  criminal  conduct  or  activity."  28 
CFR  23.20(b)  extends  that  limitation  to 
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collecting  information  on  groups  and 
corporate  entities. 

In  an  effort  to  protect  individuals  and 
organizations  from  the  possible  taint  of 
having  their  names  in  intelligence 
systems  (as  defmed  at  28  C.F.R. 
§  23.3(b)(1)).  the  Office  of  Justice 
Programs  has  previously  interpreted  this 
section  to  allow  information  to  be 
placed  in  a  system  only  if  that 
information  independently  meets  the 
requirements  of  the  regulation. 
Information  that  might  be  vital  to 
identifying  potential  criminals,  such  as 
favored  locations  and  companions,  or 
names  of  family  members,  has  been 
excluded  from  the  systems.  This  policy 
has  hampered  the  effectiveness  of  many 
criminal  intelligence  sharing  systems. 

Given  the  swiftly  changing  nature  of 
modem  technology  and  the  expansion 
of  the  size  and  complexity  of  criminal 
organizations,  the  Bureau  of  Justice 
Assistance  (BJA)  has  determined  that  it 
isnecessary  to  clarify  this  element  of  28 
CFR  Part  23.  Many  crimind  intelligence 
databases  are  now  employing 
"Comment"  or  "Modus  Operandi" 
fields  whose  value  would  be  greatly 
enhanced  by  the  ability  to  store  more 
detailed  and  wide-ranging  identifying 
information.  This  may  include  names 
and  limited  data  about  people  and 
organizations  that  are  not  suspected  of 
any  criminal  activity  or  involvement, 
but  merely  aid  in  the  identification  and 
investigation  of  a  criminal  suspect  who 
independently  satisfies  the  reasonable 
suspicion  standard. 

Tnerefore,  BJA  issues  the  following 
clarification  to  the  rules  applying  to  the 
use  of  identifying  information, 
[nformation  that  is  relevant  to  the 
dentification  of  a  criminal  suspect  or  to 
lie  criminal  activity  in  which  the 
nispect  is  engaged  may  be  placed  in  a 
aiminal  intelligence  database,  provided 
that  (1)  appropriate  disclaimers 
iccompany  the  information  noting  that 
s  strictly  identifying  information, 
arrying  no  criminal  connotations;  (2) 
dentifying  information  may  not  be  used 
18  an  independent  basis  to  meet  the 
"equirement  of  reasonable  suspicion  of 
nvolvement  in  criminal  activity 
necessary  to  create  a  record  or  file  in  a 
Timinal  intelligence  system;  and  (3)  the 
ndividual  who  is  the  criminal  suspect 
dentified  by  this  information  otherwise 
neets  all  requirements  of  28  CFR  Part 
13.  This  information  may  be  a 
learchable  field  in  the  intelligence 
fystem. 

For  example:  A  person  reasonably 
tuspected  of  being  a  drug  dealer  is 
mown  to  conduct  his  criminal  activities 
It  the  fictional  "Northwest  Market."  An 
tgency  may  wish  to  note  this 
nformation  inB  criminal  intelligence 


database,  as  it  may  be  important  to 
future  identification  of  the  suspect. 
Under  the  previous  interpretation  of  the 
regulation,  the  entry  of  "Northwest 
Market"  would  not  be  permitted, 
because  there  was  no  reasonable 
suspicion  that  the  "Northwest  Market" 
was  a  criminal  organization.  Given  the 
current  clarification  of  the  regulation, 
this  will  be  permissible,  provided  that 
the  information  regarding  the 
"Northwest  Market"  was  clearly  noted 
to  be  non-criminal  in  nature.  For 
example,  the  data  field  in  which 
"Northwest  Market"  was  entered  could 
be  marked  "Non-Criminal  Identifying 
Information,"  or  the  words  "Northwest 
Market"  could  be  followed  by  a 
parenthetical  comment  such  as  "This 
organization  has  been  entered  into  the 
system  for  identification  purposes 
only — it  is  not  suspected  of  any  criminal 
activity  or  involvement."  A  criminal 
intelligence  system  record  or  file  could 
not  be  created  for  "Northwest  Market" 
solely  on  the  basis  of  information 
provided,  for  example,  in  a  comment 
field  on  the  suspected  drug  dealer. 
Independent  information  would  have  to 
be  obtained  as  a  basis  for  the  opening 
of  a  new  criminal  intelligence  file  or 
record  based  on  reasonable  suspicion  on 
"Northwest  Market."  Further,  the  fact 
that  other  individuals  fi«quent 
"Northwest  Market"  would  not 
necessarily  establish  reasonable 
suspicion  for  those  other  individuals,  as 
it  relates  to  criminal  intelligence 
systems. 

The  Definition  of  a  "Criminal 
Intelligence  System" 

The  definition  of  a  "criminal 
intelligence  system"  is  given  in  28  CFR 
23.3(b)(1)  as  die  "arrangements, 
equipment,  facilities,  and  procedures 
used  for  the  receipt,  storage,  interagency 
exchange  or  dissemination,  and  analysis 
of  criminal  intelligence  information 
•  *  *."  Given  the  fact  that  cross- 
database  searching  techniques  are  now 
common-place,  and  given  the  fact  that 
miUtiple  databases  may  be  contained  on 
the  same  computer  system,  BJA  has 
determined  that  this  definition  needs 
clarification,  specifically  to  differentiate 
between  criminal  intelligence  systems 
and  non-intelligence  systems. 

The  comments  to  the  1993  revision  of 
28  CFR  Part  23  noted  that  "(tlhe  term 
'intelligence  system'  is  redefined  to 
clarify  the  fact  that  historical  telephone 
toll  files,  analytical  information,  and 
work  products  that  are  not  either 
retained,  stored,  or  exchanged  and 
criminal  history  record  information  or 
identification  (fingerprint)  systems  are 
excluded  from  the  definition,  and  hence 
are  not  covered  by  the  regulation  *  *  • 


.  *  58  FR  48448-48449  (Sept.  16.  1993.) 
The  comments  further  noted  that 
materials  that  "may  assist  an  agency  to 
produce  investigative  or  other 
information  for  an  intelligence  system 
*  •  *"  do  not  necessarily  fall  under  the 
regulation.  Id. 

The  above  rationale  for  the  exclusion 
of  non-intelligence  information  sources 
from  the  definition  of  "criminal 
intelligence  system,"  suggests  now  that, 
given  the  availability  of  more  modem 
non-intelligence  information  sources 
such  as  the  Intemet,  newspapers,  motor 
vehicle  administration  records,  and 
other  public  record  information  on-line, 
such  sources  shall  not  be  considered 
part  of  criminal  intelligence  systems, 
and  shall  not  be  covered  by  this 
regulation,  even  if  criminal  intelligence 
systems  access  such  sources  during 
searches  on  criminal  suspects. 
Therefore,  criminal  intelligence  systems 
may  conduct  searches  across  the 
spectrum  of  non-intelligence  systems 
without  those  systems  being  brought 
under  28  CFR  Part  23.  There  is  also  no 
limitation  on  such  non-intelligence 
information  being  stored  on  the  same 
computer  system  as  criminal 
intelligence  information,  provided  that 
sufficient  precautions  are  in  place  to 
separate  the  two  types  of  information 
and  to  make  it  clear  to  operators  and 
users  of  the  information  that  two 
different  types  of  information  are  being 
accessed.  Such  precautions  should  be 
consistent  with  the  above  clarification 
of  the  mle  governing  the  use  of 
identifying  information.  This  could  be 
accomplished,  for  example,  through  the 
use  of  multiple  windows,  differing 
colors  of  data  or  clear  labeling  of  the 
nature  of  information  displayed. 

Additional  guidelines  will  be  issued 
to  provide  details  of  the  above 
clarifications  as  needed. 

Dated:  December  22, 1998. 
Nancy  Gist, 

Director,  Bureau  of  Justice  Assistance. 
(FR  Doc.  98-34547  Filed  12-29-98;  8:45  am) 

BILUNO  CODE  4410-1»-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 
[CQD  95-054] 
RIN2115-AF17 

Regattas  and  Marine  Parades 

agency:  Coast  Guard,  DOT. 

ACTION:  Interim  rule;  deiay  of  e^ctive 


date. 
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summary:  The  Coast  Guard  is  delaying 
the  effective  date  of  the  interim  rule  on 
regatta  and  marine  parades  published  in 
the  Federal  Register  on  June  26, 1996. 
The  interim  rule  more  precisely 
identifies  those  marine  events  that 
require  a  permit,  those  that  require  only 
written  notice  to  the  Coast  Guard,  and 
those  that  require  neither.  A  change  in 
the  effective  date  from  January  1, 1999, 
to  January  2,  2000,  is  necessary  to  allow 
additional  time  to  further  assess  the 
potential  impact,  if  any,  of  the  interim 
rule  on  the  environment. 
EFFECTIVE  DATE:  The  interim  rule 
published  on  June  26, 1996  (61  FR 
33027),  and  delayed  by  documents 
published  on  November  26, 1996  (61  FR 
60027),  and  December  29, 1997  (62  FR 
67507),  is  effective  on  January  2,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Carlton  Perry,  Project  Manager. 
Office  of  Boating  Safety,  Program 
Management  Division,  202-267-0979. 
You  may  obtain  a  copy  of  the  interim 
rule  and  subsequent  notices  by  calling 
the  U.S.  Coast  Guard  Infoline  at  1-800- 
368-5647  or  read  it  on  the  Internet  at 
the  Web  Site  for  the  Office  of  Boating 
Safety  at  URL  address  http:// 
www.uscgboating.org. 
SUPPLEMENTARY  INFORMATION:  On  June 
26. 1996,  the  Coast  Guard  published  an 
interim  rule  and  notice  of  availability  of 
environmental  assessment  (CGD  95- 
054)  entitled  "Regattas  and  Marine 
Parades"  in  the  Federal  Register  (61  FR 
33027).  The  interim  nde  revised  the 
Coast  Guard's  marine  event  regulations 
to  eliminate  unnecessary  requirements 
while  continuing  to  protect  the  safety  of 
life.  The  rule  more  precisely  identifies 
those  events  that  require  a  permit,  those 
that  require  only  written  notice  to  the 
Coast  Guard,  and  those  that  require 
neither.  The  environmental  assessment 
and  proposed  finding  of  no  significant 
impact  that  support  this  rulemaking 
were  made  available  to  the  public. 

Approximately  85  comments  were 
received  in  response  to  the  interim  rule 
and  notice  of  availability  of  the 
environmental  assessment  and  to  the 
Coast  Guard's  previous  requests  for 
comments.  Many  of  these  comments 
raised  concerns  regarding  the  reporting 
requirements  placed  on  the  marine 
event  sponsors  and  the  potential 
environmental  effects  associated  with 
changing  the  current  regulations  on 
regatta  and  marine  parade  permitting 
procedures.  In  addition,  several 
comments  received  in  response  to  a 
draft  environmental  impact  statement 
(EIS)  entitled  "U.S.  Coast  Guard 
Atlantic  Protected  Living  Marine 
Resources  Initiative"  reiterated  concerns 
raised  by  the  comments  on  the  interim 
rule.  Based  on  these  comments  and  on 


the  concerns  raised  during  the  ongoing 
consultation  with  the  U.S.  Fish  and 
Wildlife  Service  (FWS)  and  the  National 
Marine  Fisheries  Service  (NMFS),  the 
Coast  Guard  delayed  the  effective  date 
of  the  interim  rule.  Because  the  Coast 
Guard  has  not  yet  completed  its 
consultation  with  the  FWS  and  NMFS 
or  the  required  environmental 
documentation,  the  Coast  Guard  is 
delaying  the  effective  date  to  January  2, 
2000. 

Accordingly,  in  FR  Doc.  96-16319 
published  in  the  Federal  Register  on 
June  26, 1996,  at  61  FR  33027,  as 
amended  by  notices  of  delay  of  effective 
date  published  on  November  26, 1996, 
at  61  FR  60027  and  December  29. 1997, 
at  62  FR  67570,  the  effective  date  for  the 
referenced  interim  rule  is  changed  from 
January  1, 1999,  to  January  2,  2000. 

Dated:  December  21, 1998. 
Ernest  R.  Riutta, 

Rear  Admiral,  U.S.  Coast  Guard,  Assistant 
Commandant  for  Operations. 

[FR  Doc.  98-34442  Filed  12-29-98;  8:45  am] 

BH.LM6  CODE  4»10-1S-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 
[CGD06-98-080] 

DrawtKidge  Operation  Regulation; 
Upper  Mississippi  River 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 

&t>m  regulations. 

SUMMARY:  The  Commander,  Eighth 
Coast  Guard  District  has  issued  a 
temporary  deviation  from  the 
regulations  governing  the  operation  of 
the  Chicago,  Milwaukee,  St.  Paul  and 
Pacific  railroad  bridge  at  Mile  1.0,  Black 
River,  at  La  Crosse,  Wisconsin.  This 
deviation  amends  the  federal 
drawbridge  operation  regulations 
allovtring  the  bridge  owner  to  close  the 
drawbridge  fit)m  12:01  a.m.  on  January 
4, 1999,  through  11:59  p.m.  on  February 
4, 1999.  This  deviation  is  issued  to 
allow  for  the  removal  of  mechanical 
devices  for  rebuilding  to  avoid  problems 
diuing  the  summer  of  1999. 
DATES:  The  deviation  is  effective  from 
12:01  a.m.  on  January  4, 1999,  through 
11:59  p.m.  on  February  4, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  K.  Wiebusch,  Bridge 
Administrator.  Director,  Western  Rivers 
Operations,  Eighth  Coast  Guard  District, 
Bridge  Branch.  1222  Spruce  Street.  St. 
Louis,  MO  63103-2832;  telephone:  (314) 
539-3900,  extension  378. 


SUPPLEMENTARY  INFORMATION:  The 
Chicago,  Milwaukee,  St.  Paul  and 
Pacific  railroad  bridge  has  a  vertical 
clearance  of  17.0  feet  above  low  water 
and  4.0  feet  above  high  water  in  the 
closed  to  navigation  position. 
Navigation  on  the  waterway  consists 
primarily  of  commercial  tows.  This 
deviation  has  been  coordinated  with  the 
commercial  waterway  industry,  who  do 
not  object.  The  Canadian  Pacific 
Railway  has  requested  a  temporary 
deviation  from  the  normal  operation  of 
the  bridge  to  remove  the  mechanical 
devices  for  rebuilding.  This  work  is 
essential  for  the  continued  operation  of 
the  drawbridge  and  to  avoid  problems 
in  the  summer  of  1999. 

This  deviation  is  for  the  period  of 
12:01  a.m.  on  January  4, 1999,  through 
11:59  p.m.  on  February  4, 1999.  This 
temporary  deviation  allows  the  draw  of 
the  Chicago,  Milwaukee,  St.  Paul  and 
Pacific  railroad  to  remain  closed  to 
navigation.  The  drawbridge  operation 
regulations,  when  not  amended  by  a 
deviation,  require  that  the  drawbridge 
open  on  signal  if  at  least  two  hours 
notice  is  given. 

Dated:  December  16, 1998. 
Paul  J.  Pluta. 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 

Eighth  Coast  Guard  District. 

(FR  Doc.  98-34632  Filed  12-29-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  155 

46  CFR  Part  32 

[USCQ  1998-4443] 

RIN2115-AF65 

Emergency  Control  Measures  for  Tank 
Barges 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  This  interim  rule  implements 
measures  for  maintaining  or  regaining 
control  of  a  tank  barge  that  will  reduce 
the  likelihood  of  a  tank  barge's 
grounding  and  spilling  its  cargo.  These 
measures  are  necessary  because  without 
them  a  tug  that  loses  its  tow  lacks  ready 
means  for  regaining  control  of  it. 
DATES:  This  interim  rule  is  effective 
March  30,  1999  except  for  33  CFR 
155.230(b)(1)  and  46  CFR  32.15-15(e), 
which  are  effective  on  December  11, 
2000.  The  incorporation  by  reference  of 
certain  publications  listed  in  the  rule  is 
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approved  by  the  Director  of  the  Federal 
Register  as  of  March  30. 1999. 
Comments  must  reach  the  Docket 
Management  FaciUty  on  or  before  March 
30, 1999. 

ADDRESSES:  You  may  mail  your 
comments  to  the  Docket  Management 
Facility  (USCX}-1998-4443).  U.S. 
Department  of  Transportation,  room  PL- 
401. 400  Seventh  Street  SW., 
Washington  DC  20590-0001,  or  deliver 
them  to  room  PL-401  on  the  Plaza  level 
of  the  Nassif  Building  at  the  same 
address  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  202- 
366-9329. 

The  Docket  Management  Facility 
maintains  the  pubUc  docket  for  this 
rulemaking.  Comments  and  documents, 
as  indicated  in  this  preamble,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
room  PL-401  on  the  Plaza  level  of  the 
Nassif  Building  at  the  same  address 
between  10  a.m.  and  5  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  access  this  docket  on  the 
Internet  at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  this  interim  rule,  call  Mr. 
Robert  Spears,  Project  Manager,  Office 
of  Standards  Evaluation  and 
Development,  telephone  202-267-1099; 
or  Mr.  Allen  Penn,  Technical  Advisor, 
Office  of  Design  and  Engineering 
Standards,  telephone  202-267-2997. 
For  questions  on  viewing  or  submitting 
material  to  the  docket,  call  Ms.  Dorothy 
Walker,  Chief,  Documents,  Department 
of  Transportation,  telephone  202-366- 
9329. 

SUPPLEMENTARY  INFORMATION: 
Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(USCG-1996-4443)  and  the  specific 
section  of  this  dociunent  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  Please  submit  all 
comments  and  attachments  in  an 
imbound  format,  no  larger  than  BVz  by 
11  inches,  suitable  for  copying  and 
electronic  filing  to  the  Docket 
Management  Facility  at  the  address 
ujider  ADDRESSES.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  We  may  change  this  interim  rule 
in  view  of  the  comments. 


The  Coast  Guard  plans  to  hold  public 
meetings  for  this  interim  rule.  We  will 
hold  these  meetings  for  the  purpose  of 
receiving  oral  opinions  and 
presentations  on  the  interim  rule.  We 
Mrill  announce  the  dates,  times,  and 
places  of  the  pubUc  meetings  in  a  later 
notice  in  the  Federal  Register. 

Background  and  Purpose 

On  January  19, 1996,  the  tugboat 
SCANDIA,  towing  the  oil  barge  NORTH 
CAPE,  caught  fire  five  miles  off  the 
coast  of  Rhode  Island.  The  crew  could 
not  control  the  fire,  and  without  power 
they  were  unable  to  prevent  the  barge, 
carrying  4  million  g^ons  of  oil,  bom 
grounding  and  spilling  about  a  quarter 
of  its  contents  into  the  coastal  waters. 
The  NORTH  CAPE  spill  led  Congress  to 
add  a  new  law,  46  U.S.C.  3719.  in 
section  901  of  the  1996  Coast  Guard 
Authorization  Act  (Pub.  L.  104-324). 
directing  the  Secretary  of  Transportation 
to  prescribe  regulations  necessary  to 
reduce  oil  spills  from  single-hull  non- 
self-propelled  tank  vessels.  A  notice  of 
proposed  rulemaking  (NPRM)  on  safety 
of  towing  vessels  and  tank  barges  was 
published  on  October  6. 1997  (62  FR 
52057). 

Statutory  Mandate 

46  U.S.C.  3719  directs  us  to  issue 
regulations  requiring  a  single-hull,  non- 
self-propelled  tank  vessel  (or  the  vessel 
towing  it),  operating  in  the  open  ocean 
or  coastal  waters,  to  have  at  least  one  of 
the  three  safety  measures  listed  in  the 
law.  Under  reasonably  foreseeable  sea 
conditions,  without  additional 
assistance,  either  the  barge  or  the  vessel 
towing  it  must  have — 

(1)  A  crewmember  and  an  operable 
anchor  on  board  the  tank  barge  that 
together  can  stop  the  barge  from 
drifting; 

(2)  An  emergency  system  that  will 
allow  the  tank  barge  to  be  retrieved  by 
the  towing  vessel  if  the  towline 
ruptures;  or 

(3)  Another  measure  or  combination 
of  measures  that  the  Coast  Guard 
determines  will  provide  equivalent 
protection  against  grounding  of  the  tank 
vessel  comparable  to  that  provided  by 
the  measure(s)  described  in  paragraph 
(Dor  (2). 

Another  law  to  reduce  oil  spills  from 
single-hull  tank  barges,  46  U.S.C.  4102, 
requires  the  Coast  Guard  to  issue 
regulations  on  fire  suppression  systems 
and  other  measures  for  towing  vessels. 
A  rulemaking  to  be  published  early  next 
year  will  implement  some  of  the  fire 
protection  requirements  proposed  in  the 
NPRM  and  another  will  propose  other 
additional  measiues  in  response  to 
comments  we  received.  Both  laws 


mandating  new  rules  require  the  Coast 
Guard  to  considt  with  the  Towing  Safety 
Advisory  Committee  (TSAC)  in 
developing  the  new  regulations.  As 
noted  in  the  NPRM,  the 
recommendations  of  the  TSAC  were 
considered  by  the  Coast  Guard  and 
incorporated  as  we  deemed  appropriate. 

Regulatory  Approach 

In  response  to  these  statutory 
mandates,  the  Coast  Guard  proposed 
rules  for  fire  protection  and  fire-fighting 
on  towing  vessels  operating  anywhere 
in  U.S.  waters,  and  rules  for  arresting 
and  retrieving  tank  barges.  The  rules  for 
barge  control  would  apply  to  any  tank 
barges  being  towed  on  the  Great  Lakes, 
the  territorial  seas  of  the  United  States, 
or  the  high  seas  [62  FR  52057  (6  October 
1997)].  The  NPRM  explained  why  it  did 
not  include  inland  waters.  Because  the 
waters  of  Long  Island  Sound  are  inside 
the  baseline  of  the  territorial  sea,  which 
generally  follows  the  coastline  of  the 
United  States,  they  were  inadvertently 
excluded  from  that  part  of  the  proposed 
rules  applicable  on  of^ore  waters  only. 
A  correction  notice,  published  in  the 
Federal  Regiater  on  June  11, 1998  (63 
FR  31958),  clarified  that  the  proposed 
rules  would  apply  to  tank  barges  and 
vessels  towing  them  on  Long  bland 
Sound. 

The  extended  period  for  public 
comment  on  the  NPRM  closed  on  May 
11. 1998.  After  analyzing  written 
comments,  statements  from  two  public 
meetings,  and  additional  casualty  and 
economic  data,  we  made  two  key 
decisions.  First,  to  expedite  action  with 
respect  to  emeigency  control  measiues 
for  tank  barges,  the  profKwals  of  the 
NPRM  needed  to  be  separated  into  more 
manageable  parts.  Second,  an  operable 
anchoring  system  is  an  essential  part  of 
the  combination  of  measures  needed  to 
reduce  the  chances  of  oil  spills  from  any 
single-hull  tank  baige  operating  on  the 
waters  listed  in  this  interim  rule.  The 
marine  casualty  report  (available  in  the 
docket)  on  the  fire  on  the  tugboat 
SCANDIA,  resulting  in  the  grounding  of 
the  tank  barge  NORTH  CAPE,  revealed 
that  the  barge's  anchoring  system  was 
not  operable.  Consequently,  the  Captain 
of  the  SCANDIA  did  not  have  the  option 
of  anchoring  the  barge  until  weather 
conditions  improved  enough  to  safely 
continue  the  voyage.  This  is  exactly 
what  the  Captain  of  the  tugboat  OSPREY 
did  last  February  off  the  coast  of  North 
Carolina.  There,  the  towline  parted  and 
the  tug  was  unable  to  retrieve  the  barge 
after  repeated  attempts  to  do  so.  The 
crew  then  deployed  the  barge's  anchor, 
which  stopped  the  drift  of  the  barge, 
and  held  it  until  the  tug  could  safely 
reestablish  the  tow.  The  anchoring  and 
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retrieval  measures  are  parts  of  a  total 
system  for  preventing  barges  from 
grounding,  since  one  measure  may  work 
where  the  other  does  not.  Therefore,  we 
have  shifted  our  approach  from  the 
NPRM,  which  proposed  requiring  only 
one  of  three  emergency  control  systems, 
to  requiring  an  anchoring  system  (on 
single-hull  tank  barges)  plus  one 
additional  measure.  Other  parts  of  the 
total  system,  including  measures  for  fire 
protection  and  fire  fighting  for  towing 
vessels,  will  be  the  subjects  of  later 
rulemakings. 

Human  Element 

In  this  interim  rule,  it  is  important  to 
acknowledge  the  roles  and 
responsibilities  of  vessel  management 
and  the  people  operating  the  equipment 
installed  on  vessels.  The  training  and 
performance  of  the  crewmembers  may 
be  the  critical  elements  in  avoiding  the 
actions  that  contribute  to  a  casualty.  The 
Coast  Guard's  program  of  Prevention 
Through  People  (PTP)  depends  on 
owners,  operators,  and  other  people  in 
positions  of  responsibility  to  take  an 
active  role  in  developing  and  enforcing 
safety  measures  to  improve 
performance. 

Establishing  the  Lower  Limit  of 
Acceptable  Safety  Practice 

Many  tank  barges  already  meet  the 
requirements  established  in  this  interim 
rule.  They  carry  anchoring  systems  and 
retrieval  systems  and  they  follow 
adequate  operational  procedures.  Many 
companies  maintain  and  inspect  their 
equipment  with  regularity  and  provide 
their  people  training  beyond  that 
required  by  this  rule.  However,  a  single 
poor  operator  can  jeopardize  the  safety 
of  the  industry  and  place  the  well-being 
of  the  public,  the  crew,  and  the 
environment  at  risk.  The  necessity  still 
exists  for  identifying  standards  that 
define  the  lower  limit  of  acceptable 
practice. 

Open  Ocean  and  Coastal  Waters 

46  U.S.C.  3719  calls  for  rules 
applicable  to  vessels  operating  in  the 
"open  ocean  or  coastal  waters."  The 
Coast  Guard  previously  interpreted  this 
language  to  be  equivalent  to  ihe  high 
seas  and  territorial  sea  as  defined  in  33 
CFR  part  2.  After  careful  review,  we 
have  decided  not  to  substitute  "high 
seas"  for  "open  ocean"  as  used  in  46 
U.S.C.  3719.  Instead,  for  the  purposes  of 
this  rule,  we  have  determined  that  open 
ocean  includes  the  territorial  seas  of  the 
United  States,  as  they  are  defined  in 
Presidential  Proclamation  5928  of 
December  27, 1988.  Under  this 
approach,  the  inner  boundary  of 
"coastal  waters"  is  the  baseline  of  the 


territorial  sea.  The  outer  boundary  of  the 
waters  on  which  this  rule  will  apply  is 
a  line  12  nautical  miles  offshore  from 
that  baseline.  On  most  waters  inside  the 
baseline  we  need  not  enforce  laws  of  the 
kind  this  interim  rule  applies,  because 
internal  waters  afford  shelter  or  quick 
access  to  it.  There  are,  however,  waters 
that  lie  inside  the  baseline  and  yet  need 
the  protection  of  this  rule.  The  Great 
Lakes,  Long  Island  Sound,  the  Strait  of 
Juan  de  Fuca,  and  parts  of  Puget  Sound 
all  come  within  this  rule  because  their 
environmental  conditions  (i.e.,  wind, 
ciurents,  wave  action)  present  the  very 
hazards  to  towing  vessels  and  tank 
barges  that  prompted  this  rule  in  the 
first  place.  Making  a  determination  to 
enforce  these  rules  farther  offshore  is 
not  deemed  necessary,  as  any  tow 
coming  within  12  miles  of  the  baseline, 
where  groundings  are  most  likely  to 
occiu-,  would  be  subject  to  these 
regulations.  The  one  exception  would 
be  foreign-flag  tows  engaged  in  innocent 
passage,  which  rarely  occurs.  Foreign- 
flag  tows  entering  U.S.  ports  however, 
are  subject  to  these  regulations. 

Double-hull  Tank  Barges 

This  interim  rule  applies  mainly  to 
single-hull  tank  barges,  as  specified  in 
46  U.S.C.  3719.  Regulations  already  in 
33  CFR  155.230  require  emergency 
towing  capability  for  both  single-hull 
and  double-hull  barges  operating 
outside  the  boundary  line.  Double-hull 
tank  barges  that  currently  satisfy  33  CFR 
155.230  also  satisfy  33  CFR  155.230  as 
amended  by  this  rule. 

Grandfathering;  Anchoring  Standards       Prevention 


Discussion  of  Comments  and  Changes 

The  Coast  Guard  received  a  total  of  54 
doomients  containing  208  comments  to 
the  public  docket  of  the  NPRM  on  safety 
of  towing  vessels.  Of  these,  67 
comments  concerned  anchors  and  barge 
retrieval,  and  they  are  addressed  in  this 
interim  rule.  All  other  comments  will  be 
addressed  in  a  separate  document 
specifically  covering  fire  protection 
measures  on  towing  vessels.  The  208 
comments  consisted  of  both  letters  to 
the  docket  and  remarks  at  the  public 
meetings  in  St.  Louis,  Missouri,  and 
Newport,  Rhode  Island.  The  following 
paragraphs  contain  summaries  of 
comments  and  an  explanation  of  any 
changes  made  by  this  rule  to  the 
proposed  rule  for  emergency  control  of 
tank  barges. 

Comments  Requesting  Public  Hearings 

Six  comments  requested  a  public 
hearing  for  masters,  owners,  and 
operators  of  towboats,  and  for  the  public 
to  discuss  the  NPRM  on  safety  of  towing 
vessels.  Three  comments  requested  that, 
in  addition  to  public  hearings,  the 
comment  period  be  extended.  As  noted 
earlier,  the  Coast  Guard  held  two 
meetings  in  the  spring  of  1998.  The 
statements  made  at  the  meetings  echo 
the  written  comments  sent  to  the 
docket.  In  fact,  many  of  the  attendees 
offered  the  same  comments  both  spoken 
and  written.  Tape  recordings  of  each 
session  are  available  at  Coast  Guard 
Headquarters  (G-LRA).  You  may  call 
202-267-1477  to  arrange  to  review  the 
tapes. 


Under  existing  regulations,  tankships 
and  manned  seagoing  barges  built  before 
June  15, 1987,  may  meet  a  less  stringent 
standard  for  their  anchoring  systems. 
With  revised  wording  in  this  rule,  the 
Coast  Guard  is  excluding  manned, 
single-hull  tank  barges  from  the 
grandfathering  provisions  presently 
contained  in  46  CFR  32.15-15.  Allowing 
single-hull  tank  barges  built  before  Jime 
15, 1987,  to  meet  lesser  standards  would 
reduce  the  effectiveness  of  this  rule. 

The  Coast  Guard  imderstands  the 
effectiveness  of  the  emergency  control 
system  using  an  anchor  is  highly 
dependent  upon  the  design  standard 
and  equipment  arrangement.  Under 
existing  regulations,  we  have  only 
accepted  anchoring  standards  issued  by 
the  American  Bureau  of  Shipping 
(ABS).  With  this  interim  rule,  we  may 
accept  standards  of  other  recognized 
classification  societies  as  well. 
Classification  societies  become 
recognized  by  the  Commandant  under 
46  CFR  part  8. 


Six  comments  concerned  prevention 
of  accidents  and  oil  spills. 

1.  Two  comments  suggested  that  the 
prevention  of  oil  spills  and  casualties 
lies  primarily  with  personnel  operating 
equipment  properly  and  navigating 
vessels  safely.  We  agree  with  this 
assessment.  However,  while  people  are 
the  key  to  prevention,  they  still  need  the 
proper  equipment  readily  available, 
such  as  fire  protection  systems  and 
anchoring  or  retrieval  systems,  to 
minimize  the  impact  of  such  incidents 
when  they  do  occur. 

2.  One  comment  suggested  that  the 
Coast  Guard's  PTP  program  coupled 
with  other  appropriate  measures  such  as 
proper  manning,  has  the  potential  for 
being  the  most  effective  prevention  tool. 
We  agree;  that  is  why  we  proposed  or 
recommended  measures  such  as  crew 
training,  muster  lists,  and  proper  voyage 
planning  in  the  NPRM.  They  remain  key 
components  of  this  rulemaking  in 
general,  though  not  of  this  interim  rule 
in  particular. 
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3.  One  comment  commended  the 
Coast  Guard  for  recognizing  that 
"proper  preparation  and  response  by 
vessel  crew  is  more  important  than 
requiring  and  install[ing]  *  *  * 
additional  equipment  on  a  vessel."  As 
noted  in  the  summary  of  the  previous 
comment,  we  agree  with  this  view, 
while  still  recognizing  the  need  for 
appropriate  equipment. 

4.  Chie  comment  agreed  with  the 
Coast  Guard's  effort  to  consider  the  roles 
and  responsibilities  of  the  people 
operating  the  equipment  installed  on 
board  vessels.  However,  it  suggested 
that  we  include  the  roles  and 
responsibilities  of  towing  vessels' 
owners  or  crews,  should  barges  become 
adrift.  This  interim  rule  clearly 
identifies  the  owners  of  vessels  as  being 
responsible  for  ensuring  that  the  new 
requirements  are  met. 

5.  One  comment  suggested  that  the 
proposed  rules  focused  on  the 
prevention  of  barge  casualties  rather 
than  the  life  and  safety  of  the  crew.  We 
do  not  agree.  We  are  taking  a  systemic 
approach  in  preventing  barge  casualties, 
by  requiring  the  anchoring  capability 
and  other  measures  on  board,  as  well  as 
requiring  crew  training,  periodic 
maintenance,  and  drills  and  exercises  to 
test  continued  operability  of  the 
equipment.  The  NPRM  also  requested 
comments  on  voyage  planning  to 
provide  the  crews  of  tugs  and  tows  with 
some  early  awareness  of  how  their  trips 
might  proceed.  We  received  six 
comments  on  this  issue;  the  Coast  Guard 
plans  a  separate  Supplemental  Notice  of 
Proposed  Rulemaking  (SNPRM)  to 
address  the  use  of  voyage  planning  to 
improve  the  safety  of  towing  vessels  and 
taidc  barges. 

Plain  Language 

One  comment  stated  that  the 
question-and-answer  format  was  very 
useful  in  explaining  the  reasoning 
behind  the  proposed  change.  The 
comment  also  recommended  using  that 
format  in  future  proposed  rulemakings. 
We  agree;  and,  in  keeping  with  the 
President's  Memorandiun  of  June  1. 
1998,  endorsing  plain  language  in 
government  writing,  we  will  continue 
using  that  format  in  fut\ire  rulemakings. 

Recommendations  of  the  Regional  Risk 
Assessment  Team  (RRAT) 

Twenty-three  comments  referred  to 
the  recommendations  of  the  RRAT. 

1.  Twelve  comments  stated  that  the 
proposed  rule  did  not  follow  the 
recommendations. 

2.  Six  comments  stated  that  the 
proposed  rule  was  not  strict  enough. 

3.  One  comment  stated  that  the 
recommendations  were  meant  for  the 


waters  of  the  First  Coast  Guard  District 
only,  while  four  other  comments 
suggested  a  separate  rulemaking  for 
New  England.  We  agree  in  part.  Any 
rule  applying  to  equipment  aboard 
vessels  should  be  a  national  rule  rather 
than  a  rule  applicable  only  to  the  waters 
of  a  specific  region.  This  long-standing 
principle  rests  on  a  niunber  of 
considerations: 

•  National  rules  lie  outside  the 
delegated  authority  of  District 
Commanders. 

•  National  rules  issued  district  by 
district  could  increase  compliance  costs. 

•  Local  rules  could  lead  to  potential 
competitive  disadvantages  among 
regions  of  the  country. 

•  Local  rules  may  interfere  with  the 
efficient  movement  of  maritime 
commerce. 

•  Local  rules  could  interfere  with 
implementation  of  treaties. 

However,  with  regard  to  the 
operational  measures  recommended  by 
the  RRAT.  Coast  Guard  Headquarters 
and  the  First  Coast  Guard  District  have 
woiked  together  in  developing 
appropriate  regional  requirements 
proposed  in  the  Federal  Register  (63  FR 
54639]  on  October  13, 1998. 

Today,  the  First  Coast  Guard  District 
is  publishing  in  the  Federal  Register. 
those  rules  establishing  a  permanent 
Regulated  Navigation  Area  (RNA) 
within  the  navigable  waters  of  the  First 
Coast  Guard  District.  CGDl-98-151. 
RIN  2115-AE84.  The  report  of  the  RRAT 
is  available  in  the  docket  for  this 
rulemaking.  The  history  of  the  RRAT  is 
explained  in  the  preamble  to  the  NPRM, 
also  available  in  the  docket. 

4.  Two  comments  reported  concern 
over  the  lack  of  a  requirement  for  an 
operable  anchor  on  all  barges,  including 
double-hull  tank  barges,  as 
recommended  by  the  RRAT.  This 
rulemaking  is  guided  by  Federal  statute 
that  specified  application  to  single-hull 
tank  barges.  Baizes  with  double  hulls 
have  built-in  safety  measiu«s.  By  adding 
the  emergency  retrieval  systems,  they 
have  sufficient  measures  in  place  to 
protect  against  groimding  and  spills.  It 
is  also  important  to  note  that  a  number 
of  other  new  requirements  and  measures 
affecting  tank  barges  have  been  and  will 
be  instituted  since  the  NORTH  CAPE 
Spill.  They  already  include  navigation 
safety  eqmpment  required  on  towing 
vessels  since  August  2, 1996,  and  will 
include  new  standards  for  licensing  and 
manning  for  officers  of  towing  vessels. 
They  may  also  include  measures 
introduced  with  the  American 
Waterways  Operators'  Responsible 
Carrier  Program. 


Applicability 

Two  comments  referred  to 
applicability  of  the  proposed  rule. 

1.  One  comment  questioned  the 
authority  of  the  Coast  Guard  to  impose 
these  requirements  on  foreign-flag 
vessels  that  may  enter  the  territorial 
seas.  Foreign  vessels  engaged  in 
innocent  passage  are  exempted  from  the 
requirements  of  this  rule,  iiowever, 
foreign-flag  vessels  entering  inland 
waters  and  ports  of  the  United  States  are 
subject  to  our  sovereignty  and  can  be 
required  tp  comply  with  the  regulations 
set  forth  in  this  rule  (as  a  condition  of 
port  entry). 

2.  One  conunent  suggested  that  rules 
developed  through  accident  experience 
should  be  applied  only  to  the  (type  of) 
region  where  the  accident  occurred. 
Deep-sea  routes  and  Inland  waterways 
are  very  different  environments.  Blanket 
applicability  of  a  rule  may  affect  one 
region  differently  from,  or  more 
adversely  than,  another.  We  agree,  and 
33  CFR  part  155  specifically  outlines  on 
which  waters  these  rules  apply. 
Generally,  the  measures  for  emergency 
barge  control  outlined  in  this  interim 
rule  do  not  apply  on  inland  waters.  The 
Great  Lakes,  Long  Island  Sound, 
portions  of  Puget  Sound,  and  the  Strait 
of  Juan  de  Fuca  are  the  exceptions. 

Towlines 

Four  comments  dealt  with  towUnes. 

1.  One  comment  questioned  whether 
it  would  be  appropriate  to  have  an 
emergency  towline  of  the  same  towing 
characteristics  as  a  line  or  wire  that  has 
just  parted.  It  suggested  that  we  should 
establish  requirements  for  performance 
and  periodic  inspection  for  both 
primary  and  emergency  towing  wires 
and  lines,  particularly  those  used  for 
tank  barges. 

2.  Two  comments  suggested  that  a 
requirement  that  an  emergency  towline 
have  the  same  characteristics  as  the 
primary  towline  would  be  difficult  to 
comply  with.  It  suggested  that  a  better 
solution  would  be  a  requirement  that 
the  emergency  towline  be  sized 
appropriately  for  the  horsepower  or 
bollard  pull  of  the  towing  vessel  and  be 
adequate  for  its  intended  use. 

3.  One  comment  suggested  that  the 
language  requiring  the  emergency 
towline  to  have  the  same  characteristics 
as  the  primary  towline  is  misleading 
and  unnecessarily  restrictive. 

We  agree  with  these  comments,  and 
have  reworded  this  requirement.  It-is 
now  consistent  with  the  requirements 
introduced  in  the  final  rule.  Navigation 
Safety  Equipment  for  Towing  Vessels 
(61  FR  35064  (July  3, 19^)1,  codified  at 
33  CFR  164.74,  Towline  and  terminal 
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gear  for  towing  astern.  Useful 
information  about  this  critical  aspect  of 
towing  also  appears  in  Navigation  and 
Vessel  Inspection  Circular  (NVIC)  5-92. 
Guidelines  for  Wire  Rope  Towing 
Hawsers,  and  is  recommended  by  the 
TSAC  for  owners,  operators,  and  crews 
of  towing  vessels. 

Emergency  Control  Systems 

Three  comments  discussed  emergency 
control  systems. 

1.  One  comment  suggested  that  the 
requirements  should  be  more  specific  so 
that  they  are  not  interpreted  improperly. 
We  agree  and  have  reworded  the 
requirements  so  they  are  more  specific. 

2.  One  comment  suggested  a  systems 
approach  where  the  vessel,  towline,  and 
barge  are  considered  a  single  system. 
The  State  of  Washington  specificaUy 
addresses  this  issue  in  WAC  317-21- 
345  (available  in  the  docket),  and 
recommends  that  we  consider  this 
approach  because  it  works  on  the  West 
Coast.  We  agree;  that  is  why  we  allow 
components  of  the  emergency  control 
system  on  either  the  towing  vessel  or 
the  baige.  Fiulher,  we  allow  each 
district  to  modify  operational  measiues 
(through  Regulated  Navigation  Areas)  to 
fit  conditions  that  may  be  peculiar  to  its 
own  waters  and  vessels  within  those 
waters. 

3.  One  comment  recommended 
revising  references  to  anchor  .chain  to 
read  "anchor  chain  or  cable"  to  reflect 
the  range  of  industry  practice  in  the 
coastal  oil-transportation  industry.  We 
agree,  and  have  changed  the  wording  to 
include  cable. 

Voyage  Planning 

As  noted  earlier  in  this  interim  rule, 
six  comments  received  discussed 
voyage  planning.  It  will  be  a  major  part 
of  an  upcoming  SNPRM  concerning 
additional  measiu^s  to  improve  safety  of 
towing  vessels  and  tank  barges. 

Comments  Relating  to  Specific  Sections 
of  the  CFR 

1.  46  CFR  32.15-15.  One  comment 
suggested  that  the  specification  for 
anchor  and  anchor  chain  required  on 
barges  should  allow  for  cost  estimates, 
especially  where  classification  society 
approval  is  mandatory.  We  agree,  and 
have  based  the  economic  analysis, 
which  supports  requiring  anchoring  and 
retrieval  equipment  on  barges,  on  the 
application  of  the  ABS  Rules  for 
anchors,  chains,  and  towlines.  The 
Regulatory  Assessment  (RA)  looks  at  the 
median  size  of  single-hull  tank  barges. 
We  have  found  that  the  typical  anchor 
on  a  barge  of  that  size  weighs  about 
5,000  poimds,  the  length  of  the  cable  or 
chain  is  800  feet,  and  the  wire-diameter 


or  link  diameter  is  roughly  1%  inches. 
The  RA  is  available  in  the  docket. 

2.  33  CFR  155.230(b)(2)(iv).  One 
comment  addressed  the  annual  training 
on  the  system  for  recovery  of  drifting 
barges.  The  comment  correctly  assessed 
the  intent  of  the  rule,  to  conduct  the 
drills  with  barges  empty  of  cargo  or  in 

a  light  condition  in  waters  free  fi'om 
navigational  hazards.  To  make  the  rule 
clearer,  we  are  amending  33  CFR 
155.230(b)(2)(iv)  to  specify  that  drills 
must  include  actual  operation  of 
retrieval  systems,  and  they  should  be 
conducted  at  the  master's  discretion  in 
open  waters  bee  fi-om  navigational 
hazards  so  as  to  minimize  the  risk  to 
personnel  and  the  environment. 

3.  33  CFR  155.230(b)(1).  One 
comment  suggested  that  the  anchoring 
system  prescribed  in  the  proposed  rule 
is  inadequate.  The  comment  stated  that 
an  effective  anchor  windlass  and  other 
ground  tackle  should  be  required 
instead.  We  agree.  An  anchoring  system 
without  the  components  needed  to  raise 
the  anchor  is  unUkely  to  be  used  as  a 
preventive  measure.  It  is  likely  to  be 
reserved  for  use  when  the  barge  is  in 
extremis,  when  it  may  be  too  late.  This 
interim  rule  requires  a  complete 
anchoring  system:  power  source,  winch 
or  windlass,  chain  or  cable,  and  an 
anchor. 

4.  33  CFR  155.230(b)(1),  (2),  and  (3). 
Four  comments  referred  to  response 
measines  1,2,  and  3,  as  outlined  in  the 
NPRM. 

(i)  One  comment  suggested  that  the 
real  value  of  33  CFR  part  155  is 
prevention  rather  than  response.  The 
comment  suggested  that  only  paragraph 
(b)(1)  [anchor  system]  would  achieve 
the  goal  of  spill  prevention,  and  urged 
that  we  should  allow  as  few  as  one  of 
the  three  measiues.  We  disagree.  While 
none  of  the  measures  guarantees  success 
in  preventing  a  spill,  any  one  of  them, 
if  effective,  may  prevent  a  spill. 

(ii)  The  second  comment  suggested 
that  paragraph  (b)(1)  should  be  the  only 
measine  allowed  because  paragraph 
(b)(2)  (retrieval  system]  lends  itself  to 
immanned  barges,  and  paragraph  (b)(3) 
[Coast  Guard  approved  eqiuvalent 
system]  lends  itself  to  repeated  petitions 
to  Commandant  (G-MSE)  to  consider 
either  trip-by-trip  exemptions  or 
substitute  provisions.  We  do  not  agree; 
such  a  regulation  would  fail  to  fully 
apply  the  law,  reduce  the  effectiveness 
of  this  rule,  and  disallow  newer, 
equivalent  technology  fi'om  being 
considered. 

(iii)  The  third  comment  stated  that 
paragraphs  (b)(1)  and  (2)  are  industry 
standards  that  are  in  widespread  use, 
but  that  an  emergency  retrieval  system 
should  be  sized  for  the  barge  and  the 


towing  vessel  and  not  be  restricted  to  a 
towline  of  the  same  size  as  that  of  the 
towing  vessel.  As  noted  earlier  in  the 
preamble  to  this  interim  rule,  we  agree 
and  have  made  changes  to  reflect  this 
view. 

(iv)  The  fourth  comment 
recommended  that  operators  should  be 
required  to  carry  additional  safety  gear 
on  tugs  (meaning  required  to  carry  two 
out  of  the  three  safety  measures  rather 
than  one).  For  the  reasons  stated 
previously  imder  the  section  titled 
"Regulatory  Approach",  we  agree.  For 
single-hull  tank  barges  we  will  require 
compliance  with  two  of  the  three  safety 
measiues  listed;  one  of  the  measiues 
must  be  the  anchoring  system. 

General  Conrmtents 

1.  One  comment  questioned  the 
validity  of  the  joint  report  firom  the 
Coast  Guard  and  the  American 
Waterways  Operators  (A WO) 
concerning  fatalities  among  crews  of 
towing  vessels,  and  requested  a  copy  of 
the  report.  The  report  is  available  online 
at  http://www.uscg.mil/hq/g-m/moa/ 
docs/cafata.htm  and  in  this  docket 
through  http//dms.dot.gov.  It  is  also 
available  by  calling  202-267-1099.  To 
reduce  the  chances  of  falls  overboard 
during  emergency  anchoring  we  have 
added  a  requirement  for  a  safety  belt  or 
harness  to  33  CFR  155.230(b)(1). 

2.  Four  comments  voiced  concerns 
that  a  tug  and  barge  complying  with  the 
proposed  rules  could  stiU  have  an 
accident.  We  partially  agree;  no  rule  can 
guarantee  that  accidents  will  not  occur 
in  the  future.  Our  goal  with  this  interim 
rule  is  to  reduce  the  chances  that 
another  accident,  similar  to  the 
grounding  of  the  NORTH  CAPE,  will 
happen.  We  believe  that  this  rule  can 
and  will  do  that. 

3.  One  comment  requested  that  we 
issue  an  interim  regional  rule  while  the 
long-term  regional  rulemaking  proceeds. 
Coast  Guard  Headquarters  and  the  First 
Coast  Guard  District  are  in  fact  working 
on  appropriate  regional  requirements. 

4.  One  comment  requested  that  the 
Officer  in  Charge,  Marine  Inspection 
(OCMI),  or  Captain  of  the  Port  (COTP) 
should  accept,  trip  by  trip,  alternative 
technical  or  operational  measures,  alone 
or  in  combination,  that  will  provide  an 
equivalent  degree  of  protection  to  that 
offered  by  Measure  1.  We  do  not  agree. 
For  single-hull  tank  barges  operating  in 
the  waters  specified,  the  interim  rule 
will  require  an  anchoring  system.  It  also 
will  require  an  emergency  retrieval 
system  or  some  equivalent  measure(s). 
In  essence.  Measure  3  may  substitute  for 
Measure  2  with  approval  of  the 
Commandant. 
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5.  One  comment  stated  that  it  was 
good  that  we  were  taking  steps  to 
improve  the  safety  of  towing  vessels  and 
tank  barges  but  that  it  was  a 
disappointment  that  we  missed  the 
congressionally  mandated  deadline. 

6.  One  comment  relayed  a  concern 
that  an  annual  drill  on  retrieval  of 
barges  may  be  inadequate  to  maintain 
the  proficiency  of  the  crew  because  of 
the  rate  of  turnover  among  personnel. 
We  disagree.  Barge  retrieval  systems  are 
relatively  simple  in  makeup  and  use. 
They  do  not  call  for  skills  beyond  those 
generally  used  in  the  day-to-day 
operations  of  tugs.  The  turnover  among 
senior  crewmembers,  who  direct 
emergency  evolutions,  is  not  high.  The 
requirement  remains  as  proposed.  We 
believe  the  best  way  a  company  can 
ensure  the  proficiency  of  its  crews  in 
barge  retrieval  is  to  assign  the 
responsibility  of  supervising  the  drills 
to  one  of  the  senior  crewmembers.  This 
may  be  the  master  or  mate  of  the  tug. 

7.  Five  comments  stated  that  the 
proposed  rules  failed  to  require  a 
combination  of  devices  necessary  to 
ensure  the  stoppage  of  a  runaway  barge 
(for  example,  retrieval  devices  to 
complement  anchors).  We  agree,  and  the 
interim  rule  requires  the  placement  of 
poth  anchors  and  retrieval  devices  or 
other  measures  on  all  single-hull  tank 
barges. 

8.  One  comment  asked  whether 
making  the  operator  of  the  anchoring 
system  confer  with  the  master  regarding 
the  appropriate  length  of  chain  to  be 
used  is  a  good  practice.  We  believe  it  is. 
The  master  of  die  tug  should  be  familiar 
Mfith  the  area  his  or  her  tug  and  tow  are 
transiting,  including  bottom  conditions. 
The  master  will  have  access  to  charts 
and  equipment  to  assess  the  bottom  and 
iie  depth.  The  master  should  share  this 
nfonnation  with  the  person  on  the 
large  conducting  the  anchoring.  The 
wording  from  the  NPRM  persists  in  this 
nterim  rule. 

9.  One  comment  suggested  that 
meeting  the  requirement  for  a 
iinctioning  means  of  releasing  the 
inchor  that  does  not  endanger  operating 
)ersonnel  is  impossible,  because  there 

s  always  some  chance  of  harm  to  the 
lersonnel  who  operate  it.  We  agree,  and 
lave  changed  the  wording. 

10.  One  comment  suggested  that  there 
thould  be  anonymous  polling  of  tug 
nasters  and  tug  crews  concerning 
atigue  and  work  hours,  as  well  as  the 
jnpact  on  jobs  if  masters  refuse  to  go 
>ut  in  bad  weather.  The  report  of  the 
IRAT  also  touched  on  fatigue  and  work 
loiu-s.  We  have  forwarded  this 
suggestion  to  the  TSAC  for 
x>nsideration. 


11.  One  comment  questioned  whether 
it  would  be  reasonable  to  have  an 
ordinary  seaman  thoroughly  familiar 
with  the  operation  of  an  anchor.  It 
suggested  that  6ne  able  seaman,  or  in 
some  cases  two  able  seamen,  thoroughly 
familiar  with  the  anchoring  operation, 
should  suffice.  We  agree  that  an 
experienced  crewmember  should 
operate  the  anchoring  system.  However, 
crews  of  towing  vessels  are  small,  and 
we  believe  having  all  of  their  crew 
trained  and  familiar  with  the  emergency 
barge  control  system  also  enhances 
safety. 

12.  Two  comments  recommended  that 
all  barges  (non-self-propelled  tank 
vessels),  including  immanned  barges, 
carrying  oil  or  other  hazardous  cargoes 
between  ports  must  be  equipped  with 
working  anchoring  systems.  We  partly 
agree  with  this  assessment.  We  are 
requiring  anchoring  systems  on  all 
single-hull  tank  barges  operating  either 
offshore  or  on  the  waters  specified  in  33 
CFR  155.230(a). 

13.  One  comment  supported  the  Coast 
Guard's  determination  that  the  high  seas 
and  territorial  seas  as  defined  in  33  CFR 
part  2  would  be  equivalent  to  the 
statutory  concepts  of  open  ocean  and 
coastal  waters  respectively  for  the 
applicability  of  the  proposed  rules.  We 
partly  agree;  this  interim  rule  applies  on 
the  territorial  seas  as  defined  in  33  CFR 
part  2,  and  on  the  9-mile  band  of  "open 
ocean"  or  high  seas  adjacent  to  the 
seaward  boundary  of  the  territorial  seas 
of  the  U.S. 

14.  One  comment  questioned  the 
definition  of  a  permissively  manned 
barge.  It  asked  if  the  operator  of  a  barge 
deemed  it  necessary  that  persons  should 
be  placed  on  a  barge  for  its  operation, 
whether  the  added  complement  would 
count  as  the  barge's  required  manning. 
This  comment  ako  asked  how  the 
provisional  authority  of  the  OCMI 
differs  from  the  statement  of  the 
Secretary  regarding  the  necessary 
complement.  The  OCMI  exercises 
authority  delegated  by  the  Secretary  to 
determine  whether  a  barge  should  be 
manned.  The  decision  depends  on 
safety  considerations.  Maintenance 
persons  with  no  duties  related  to  the 
navigation  of  the  vessel  may  be 
permitted  by  the  OCMI  without,  in 
effect,  increasing  the  manning  of  the 
barge. 

15.  One  comment  suggested  that  the 
proposed  rules  were  not  clear  in 
distinguishing  between  tank  vessels  and 
Oil  Spill  Response  Vessels  (OSRVs).  It 
asked  that  we  clarify  this  in  a  later 
rulemaking.  We  do  not  see  the  need,  as 
OSRVs  are  not  tank  barges,  and  section 
155.230  makes  clear  that  this  interim 


rule  appUes  to  tank  barges  and  vessels 
towing  them  on  the  waters  listed. 

16.  One  comment  stated  that,  unlike 
Rhode  Island  law,  the  proposed  rules 
would  not  require  tug  escorts,  or 
provide  any  incentive  to  accelerate  the 
phase-in  of  double  hulls  scheduled  for 
the  Northeast.  These  issues  are  outside 
the  scope  of  this  rule;  however,  they  are 
addressed  in  the  regional  rulemaking  for 
the  waters  of  the  Northeast,  published 
in  the  Federal  Register  on  October  13, 
1998  (63  FR  54639).  The  report  of  the 
RRAT  recommends  that  we  require  twin 
screws  and  twin  engines  for  most 
vessels  towing  tank  barges.  For  single- 
screw  towing  vessels,  it  recommends 
that  we  require  tug  escort  or  assist. 
Owners  of  double-hull  tank  barges  need 
not  install  anchoring  systems,  whereas 
owners  of  single-hull  tank  barges  must 
install  them  to  0(>erate  on  the  waters 
specified  in  this  interim  rule.  While  this 
rule  may  have  the  effect  of  providing  an 
incentive  to  accelerate  the  phase-in,  it  is 
not  the  intention  of  the  Coast  Guard  to 
change  the  deadline  for  double  hulls 
established  by  Congress  in  the  Oil 
Pollution  Act  of  1990  (OFA  90). 

17.  One  comment  suggested  that  we 
should  not  include  recognized 
classification  societies  other  than  the 
American  Bureau  of  Shipping  (ABS)  in 
this  context,  because  it  ishigbly 
unlikely  that  any  other  standards  will  be 
equivalent  to  those  of  ABS.  This 
comment  suggested  that  owrners  or 
operators  wishing  to  use  other  standards 
can  use  the  general  equivalency 
provisions  case  by  case.  We  disagree;  in 
keeping  with  the  Alternate  Compliance 
Program  (see  62  FR  67525  of  December 
24, 1997,  amending  33  CFR  Part  151  and 
46  CFR  Parts  1,  8,  31,  69,  71,  91, 107, 
153,  and  154),  where  foreign  or 
international  standards  are  evaluated 
and  may  be  accepted,  Commandant  (G- 
MSE)  will  decide  whether  the  standards 
are  equivalent.  The  wording  in  the 
NPRM  does  not  change  in  this  interim 
rule. 

18.  One  comment  recommended  that 
the  Coast  Guard  apply  its  rules  for 
certifying  inspected  vessels  and  for 
manning  to  uninspected  tugs.  We 
disagree;  these  recommendations  are 
beyond  the  scope  of  this  rulemaking.  A 
separate  interim  rule  concerning 
Ucensing  and  manning  for  officers  on 
uninspected  towing  vessels  (CGD  94- 
055)  is  nearing  completion.  The  Coast 
Guard  has  considered  inspection  of 
towing  vessels  that  are  now 
iminspected,  and  has  rejected  it  as  too 
costly  for  government  when  compared 
to  the  estimated  reduction  in  casualties. 
Careful  analysis  of  receixt  casualties 
such  as  that  of  the  NORIH  CAPE 
supports  the  approaches  embodied  in 


71760      Federal  Register /Vol.  63,  No.  250  /  Wednesday,  December  30,  1998 /Rules  and  Regulations 


our  FTP  program  and  in  the  AWO's 
Responsible  Carrier  Program  (RCF). 
These  efforts  will  improve  the  safety  of 
iminspected  towing  vessels  by  focusing 
attention  on  the  area  most  often 
identified  as  the  root  cause  of  accidents- 
the  human  element.  We  recognize  that 
the  actions  of  a  vessel's  crew  are 
directly  related  to  its  owner's  practices, 
policies,  and  procediu«s. 

19.  One  comment  suggested  that  we 
need  to  consider  the  differences 
between  ocean-going  tugboats  and 
inland  towboats.  We  agree;  and  we 
have,  by  generally  applying  this  interim 
rule  to  ocean-going  tank  barges  and  the 
vessels  towing  them.  This  rule  applies 
to  vessels  towing  tank  barges  seaward  of 
the  baseline  of  the  territorial  sea, 
excepting  only  the  Great  Lakes,  Long 
Island  Sound,  and  the  Strait  of  Juan  de 
Fuca  and  portions  of  Puget  Sound. 

Incorporation  by  Reference 

Material  that  will  be  incorporated  by 
reference  is  listed  in  §  155.140.  The 
material  is  available  for  inspection 
where  indicated  under  ADDRESSES. 
Copies  of  the  material  are  available  from 
the  sovuces  listed  in  §  155.140.  The 
Coast  Guard  has  submitted  this  material 
to  the  director  of  the  Federal  Register  for 
approval  of  the  incorporation  by 
reference. 


Regulatory  Evaluation 

This  interim  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order.  However,  it  is  significant 
under  the  regulatory  policies  said 
procedures  of  the  Etepartment  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979)  because  of  public 
interest  generated  by  the  NPRM  and  has 
been  reviewed  by  the  Office  of  the 
Secretary. 

An  interim  Regulatory  Assessment 
under  paragraph  lOe  of  the  regiUatory 
policies  and  procedures  of  DOT  is 
available  in  the  docket  for  inspection  or 
copying  where  indicated  under 
ADDRESSES.  A  summary  of  the 
Assessment  follows;  unless  otherwise 
indicated,  cost  and  benefit  data  are 
expressed  in  1998  end-of-year  values: 

Summary  of  Benefits 

Measiu«s  published  in  this  rule  are 
expected  to  yield  a  net  cost  effectiveness 
of  $365  per  barrel  of  oil  spillage  averted. 
This  prevention  cost  compares 
favorably,  for  example,  with  property 
damage  and  actual  restoration  and 
cleanup  costs  (excluding  intangibles 
and  transfer  costs  such  as  fines, 
judgments  resulting  from  litigation,  and 
insurance  benefits  paid)  incurred  thus 


far  as  a  result  of  the  20,000-barrel  spill 
from  the  barge  NORTH  CAPE  in  January 
of  1996.  The  costs  of  that  spill  thus  far 
total  about  $50.2  million,  which 
averages  about  $2,550  per  barrel  spilled. 
This  per-barrel  cost  for  only  one  spill  is 
nearly  seven  times  the  per-barrel  costs 
of  this  rule  to  avert  similar  events 
industry-wide. 

The  table  following  this  paragraph 
illustrates  the  calculation  of  net  cost 
effectiveness  from  total  quantifiable 
costs  and  benefits  resulting  from 
implementation  of  this  rule.  The 
benefits  are  normalized  into  cost 
effectiveness  ratios  to  reflect  the  cost  per 
unit  of  oil  pollution  averted.  Here's 
how:  the  total  estimated  dollar  cost  of 
this  rule  is  shown  on  Line  (1);  total 
property  damage  averted,  a  benefit 
expressed  in  dollars,  is  shown  on  Line 
(2)  and  is  subtracted  from  total  dollar 
costs  to  yield  a  net  cost,  which  is  shown 
on  Line  (3);  pollution  averted,  the 
principal  benefit,  which  is  expressed  in 
barrels  of  oil  not  spilled,  is  shown  on 
Line  (4);  and  the  bottom  line  shows  the 
net  cost  from  Line  (3)  divided  by  the 
pollution  averted  benefit  from  Line  (4) 
to  yield  an  expression  of  cost 
effectiveness  shown  in  units  of  net 
discounted  dollars  per  discounted 
barrels  of  oil  not  spilled.  This  procedure 
permits  us  to  compare  pollution  and 
property  damage  benefits  together  in 
terms  of  net  cost-effectiveness. 

Table— Control  Measures  for  Tank  Barges  (Barge  Anchoring  and  Retrieval):  Cost  effectiveness  expressed  in  dollars 

per  ban-el  of  oil  not  spilled 


Type  of  benefits  &  costs 

Quantity 

Units 

(1)  Cost  of  this  rule  

$9,381,255 

5,657,792 

3.723.463 

10,205 

365 

Dollars  (PV). 

Dollars  (PV). 

Dollars  (PV). 

Barrels  of  oil  unspilled  (PV). 

DoHars  per  barrel  unspilled. 

(2)  Property  damage-averted^  

(3)  (1)  minus  (2)  Net  cost 

(4)  Pollution  averted' 

(3)+(4)  Net  cost  effectiveness 

NOTE:  benefits,  shown  on  lines  (2)  and  (4).  are  italicized.  Net  cost  effectiveness  is  shown  in  bold. 

^  Damage  to  vessels  and  equipment 

^Oil  not  spilled  overtx>ard  into  bodies  of  water. 


The  principal  benefit  of  this  rule  is 
protection  against  oil  spillage  and 
property  damage  that  may  result  when 
a  tow  line  to  a  tank  barge  parts  or  its 
towing  vessel  otherwise  loses  control 
over  the  tank  barge,  permitting  it  to  run 
aground.  Quantifiable  benefits  accrue 
from  averted  pollution  measured  in 
barrels  of  oil  not  spilled  and  averted 
damage  to  property  such  as  vessels  and 
machinery,  measured  in  dollars.  The 
latter  are  secondary  benefits.  During  the 
period  1999-2014  inclusive,  this  rule 
vnll  avert  10,205  barrels  of  oil  spillage 
and  $5.7  million  of  property  damage. 


To  construct  the  benefits  analysis,  the 
Coast  Guard  employed  its  Marine  Safety 
Management  System  (MSMS)  database 
and  underlying  reports  to  provide  a 
reasonable  approximation  for  modeling 
marine  casualties  and  pollution 
incidents.  The  model  postulates  that  if 
requirements  in  this  rule  were  not 
enacted,  the  normalized  frequency  and 
severity  of  pollution  and  damage  due  to 
towline  ruptiues  would  continue  at 
about  the  same  magnitude  as  during  a 
representative  five-year  base  period 
which  the  Coast  Guard  identified  as 
1992-1996.  This  period  captiues  the 
post-Oil  Pollution  Act  (OPA  90) 


maritime  environment;  the  Coast  Guard 
considers  the  period  long  enough  to 
capture  a  representative  history,  while 
short  enough  to  be  reasonably  current. 
Reports  for  the  1992-96  period  are 
largely  complete.  A  1992-1997  period 
was  considered  and  not  chosen  because 
1997  report  histories  remain  open  and 
we  consider  them  too  preliminary  to 
present  a  fair  representation. 

The  analysis  recognized  that  a  range 
of  variables  extant  in  the  marine 
interface  of  people,  vessels,  machines, 
and  the  sea,  may  result  in  the 


Federal  Register / Vol.  63.  No.  250 / Wednesday,  December  30.  1998 /Rules  and  Regulations 


71761 


9ccuiTence  of  some  of  the  casualties 
targeted  by  this  rule  after  it  is  in  force. 
Accordingly,  the  Coast  Guard  assembled 
an  analytical  team  comprised  of  marine 
inspectors,  program  analysts,  and 
aconomists,  who  reviewed  data  and 
individual  case  files,  and  who  obtained 
consultations  from  a  range  of  subject 
matter  experts.  This  team  proceeded 
through  a  multi-step  probabilistic  risk 
assessment  that  considered  the 
combined  and  interactive  effects  of  this 
rule  and  several  other  related  rules  that 
ire  in  effect  or  mandated  by  law  for 
[x>mpletion  in  the  near  futiue.  The 
malysis  yielded  a  probability  of  22 
lercent  that  installed  and  working 
lowered  anchoring  systems  and 
jmergency  retrieval  devices  on  the 
affected  tank  barge  population — both 
single-hull  and  double-hull  vessels — 
HTould  have  prevented  or  mitigated 
casualties,  pollution,  and  damage 
resulting  from  that  particular  casualty. 

The  benefits  analysis  uses  the  OPA 
90-scheduled  phase-out  of  tank  barge 
[:apacity  as  a  proxy  for  the  reduction  of 
exposure  and  spill  potential,  an 
innovation  that  helped  to  guard  against 
iie  overstatement  of  benefits,  since 
luring  the  1998-2014  period  and  prior 
:o  the  final  phase-out  of  all  single-hull 
:ank  barges,  single-hull  tank  barge 
capacity,  which  represents  the  industry 
segment  primarily  affected  by  this  rule, 
ivill  likely  decrease  at  a  much  sharper 
rate  than  will  the  actual  count  of 
ivailable  in-service  single-hull  tank 
)arges.  This  is  because  the  OPA  90- 
K:heduled  phase-out  favors  longevity  for 
he  smallest  single-hull  tank  barges. 

Capacity  weighting  based  on  the 
)hase-out  schedule  and  probabilities  of 
iffectiveness  are  used  to  calculate  both 
>rimary  and  secondary  benefits.  In 
iddition.  the  secondai^  benefits,  averted 
lollar  damages  to  property  such  as 
iTessels  and  machinery,  are  reflated  from 
rase  period  calculations  to  1998  end-of- 
rear  values,  using  a  Consumer  Price 
ndex-based  price  index  adjustment 
actor. 

The  Coast  Guard  considered  several 
ion-quantifiable  benefits.  No  injuries, 
leaths,  or  missing  persons  were 
ecorded  in  base  period  casualty  reports, 
iowever.  the  types  of  casualties 
iddressed  in  this  rule,  particularly  ones 
hat  occur  in  inclement  weather,  are 
nherently  dangerous  and  a  future 
»sualty  of  the  type  that  will  be 
nitigated  by  this  rule  could  otherwise 
esult  in  some  deaths  and  injuries. 
\dditionally.  while  the  oil  pollution 
)enefit  pool  analyzed  during  the 
tssessment  of  this  rule  totaled  slightly 
ess  than  39.000  barrels  of  oil  during  the 
>a8e  period,  the  upper  bound  of  oil  at 
isk  in*those  casualties — ^the  total  cargo 


of  oil  aboard  affected  tank  barges  when 
accidents  occurred — exceeded  180,000 
barrels.  Future  casualties  of  the  type 
that  will  be  mitigated  by  this  rule  could 
otherwise  result  in  far  more  serious 
spills  than  are  indicated  in  the 
regulatory  assessment. 

Summary  of  Costs 

Tank  barge  and  towing  industry  firms, 
along  vdth  a  few  state  and  local 
governments,  will  incur  costs  primarily 
to  purchase,  install,  and  maintain 
powered  emergency  anchoring  systems 
and  owner/operators'  choices  among 
emergency  retrieval  systems  on  certain 
tank  barges  and  in  some  instances, 
towing  vessels.  The  Government  wrill 
incur  modest  incremental  inspection 
costs.  Costs  of  this  rule  will  total  $9.4 
million.  We  subtracted  secondary 
benefits  fivm  the  total  cost  to  yield  a 
$3.7  million  net  cost. 

Whereas  we  adjusted  benefit 
calculations  to  reflect  OPA  90- 
scheduled  phase-out  of  actual  tank 
barge  capacity  to  approximate  decfining 
exposiu«  and  spilt  volume  potential,  we 
adjusted  cost  calculations  to 
accommodate  the  phase-out  of  hulls 
rather  than  volume,  as  the  purchase, 
installation,  and  maintenance  of 
equipment  required  by  this  rule  is 
quantified  on  a  per-hull  basis. 

Initial  costs  are  incurred  by  owner/ 
operators  of  tank  barges  and  their 
towboats  between  90  days  and  two  years 
following  the  effective  date  of  this  rule. 
Initial  costs  are  expected  to  total 
between  $7.93  million  and  $7.99 
million.  Fleet-wide  purchase  and 
installation  costs  for  powered 
emergency  anchoring  systems  will  total 
$7.8  million,  98  percent  of  the  total: 
and,  fleet-wide  emergency  retrieval 
system  costs  will  range  between 
$120,000  and  $168,000,  depending  on 
how  individual  owner/operators  weigh 
the  lower  initial  investment  required  for 
emergency  tow  wire  systems  against 
lower  maintenance  costs  for  hook 
retrieval  systems.  A  sensitivity  analysis 
contained  in  the  regulatory  assessment 
showed  that  the  decision,  if  made  on  an 
economic  basis,  will  depend  on  the 
particular  deal  that  the  owner/operator 
can  drive  and  the  remaining  life  of  the 
barge.  Additionally,  qualitative  decision 
factors  include  the  availability  of  up- 
front capital  and  personal  or  corporate 
preferences. 

Recurring  costs  include  training 
drills,  maintenance,  repair,  and  in  some 
cases,  replacement  of  components.  The 
present  value  of  these  costs  total 
$751,000  for  powered  anchoring 
systems,  and  range  between  $55,000  for 
hook  retrieval  systems  and  $140,000  for 
emergency  tow  wire  systems.  In 


addition,  recurring  incremental  costs 
borne  by  the  Coast  Guard  for 
inspections  and  law  enforcement  are 
expected  to  total  less  than  $4,500  on  a 
present  value  basis. 

Double-hull  tank  barges  are  already  in 
compliance  with  this  rule  as  a  result  of 
their  compliance  with  other  existing 
requirements.  This  rule  is  expected  to 
impact  180  single-hull  tank  barges 
operating  in  open  ocean  or  coastal 
waters.  We  beUeve  that  many  of  these 
barges  are  already  in  compliance.  The 
costs  that  we  report  account  for  our 
estimates  that  of  the  180  barges,  97 
barges  will  need  to  install  powered 
anchoring  systems  and  24  barges  or 
towing  vessels  will  need  to  install  an 
emergency  retrieval  system.  The  Coast 
Guard  does  not  expect  economic 
abandonment  of  any  barges  as  a  result 
of  this  rule.  The  per-barge  costs  are 
relatively  low  and  the  first  phase-out 
among  the  affected  tank  barges  does  not 
occur  until  January  1,  2004.  A  two-year 
phase-in  for  the  relatively  more  costly 
powered  anchoring  system  installation 
obviates  the  need  for  an  extra,  out-of- 
cycle  dry-dock  period  for  the 
installation.  The  majority  of  tank  barges 
experiencing  new  costs  as  a  result  of 
this  rule  are  eligible  to  remain  in  service 
until  2015. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform.  Act  of  1995  (UMRA)  (Pub  L. 
104-4, 109  Stat.  48)  requires  Federal 
agencies  to  assess  the  effects  of  certain 
regulatory  actions  on  State.  local,  and 
tribal  governments,  and  the  private 
sector.  Under  sections  202  and  205  of 
the  UMRA,  the  Coast  Guard  generally 
must  prepare  a  written  statement  of 
economic  and  regulatory  alternatives  for 
proposed  and  final  rules  that  contain 
Federal  mandates.  A  "Federal  mandate" 
is  a  new  or  additional  enforceable  duty, 
imposed  on  any  State,  local  or  tribal 
government,  or  the  private  sector.  If  any 
Federal  mandate  causes  those  entities  to 
spend,  in  the  aggregate,  $100  million  or 
more  in  any  one  year,  an  analysis  under 
the  UMRA  is  necessary. 

While  several  State  and  local 
governments  operate  some  tank  barges, 
the  majority  of  affected  tank  barges  are 
owned  and  operated  by  entities  in  the 
private  sector.  This  interim  rule  does 
not  now  directly  affect  tribal 
governments.  The  total  burden  of 
Federal  mandates  imposed  by  this  rule 
ranges  from  $9.3  million-$9.4  milUon 
and  will  not  result  in  annual 
expenditures  of  $100  million  or  more. 
Therefore,  sections  202  a:id  205  of  the 
UMRA  do  not  apply. 
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Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601,  et  seq.).  the  Coast  Guard 
considers  the  economic  impact  on  small 
entities  of  each  rule  for  which  a  general 
notice  of  proposed  rulemaking  is 
required.  "Small  Entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50.000. 

An  analysis  of  impacts  on  small 
entities  for  this  rule  is  included  in  the 
regulatory  assessment;  it  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  under  ADDRESSES. 

Double-hull  tank  barges  are  now  in 
compliance  with  this  rule's  equipment 
requirements  in  connection  with  their 
compliance  with  other  existing 
requirements.  Most  towing  vessels 
either  are  now  in  voluntary  compliance 
with  requirements  or  will  choose  an 
option  that  shifts  an  equipment 
purchase  requirement  to  a  few  barges 
that  are  not  now  in  volimtary 
compliance.  As  a  result,  most  towing 
vessels  are  not  expected  to  incur 
compliance  costs. 

The  impact  of  this  rule  will  fall 
primarily  on  single-hull  tank  barges  and 
perhaps,  several  towing  vessels.  The 
^  rule  will  require:  (1)  owners  and 
'  operators  of  tank  barges  that  do  not 
already  have  emergency  anchoring 
systems  to  purchase  and  install  them; 
(2)  owners  and  operators  of  all  towing 
°  vessels,  regardless  of  size,  to  purchase 
and  carry  emergency  retrieval  systems  if 
they  do  not  already  have  them;  and  (3) 
towing  vessel  masters  to  learn — and 
train  crews — to  deploy  anchors  and 
operate  retrieval  systems.  Owners  and 
operators  of  tank  barges  and  towing 
vessels  are  responsible  for  both 
inspecting  their  respective  systems  and 
maintaining  them  in  good  working 
order.  The  purpose  is  to  decrease  the 
probability  of  barge  breakaways  and  the 
oil  spillage,  pollution,  and  property 
damage  that  could  result. 

The  Coast  Guard  is  establishing  a  two- 
year  phase-in  period  for  the  anchoring 
system  requirements.  Although  the 
Coast  Guard  received  no  comments  on 
the  NPRM  concerning  small  entities,  we 
recognize  that  some  of  the  single-hull 
tank  barge  fleet  are  likely  owned  and 
operated  by  small  firms  not  dominant  in 
the  industry.  Barges  affected  by  this  rule 
must  undergo  a  drydock  inspection 
twice  during  a  five-year  period,  no  less 
than  two  years  apart.  The  two-year 
phase-in  permits  barges  to  undergo  the 
installation  of  a  powered  anchoring 
system  during  normal  yard  availability. 
They  may  thus  avoid  incurring  the  extra 


cost  of  both  a  third  drydocking  during 
a  five-year  period  and  opportunity  costs 
of  lost  revenue  during  a  third 
drydocking.  The  long  phase-in  will  thus 
permit  most  small  entities  to  explore  the 
market,  plan,  and  schedule  installations 
during  normal  shipyard  availability.  It 
reduces  the  pressure  for  small  entities  to 
compete  with  major  operators  for  yard 
availability,  a  competition  that  would 
occur  if,  for  example,  the  anchoring 
system  phase-in  matched  the  90-day 
phase-in  for  the  other  requirements 
included  in  this  rule. 

Small  owners  and  operators  of  single- 
hull  tank  barges  are  affected  by  the  OPA 
90-mandated  phase-out.  However,  we 
believe  that  smaller  barges  affected  by 
this  rule  are  the  ones  most  likely  to  be 
owned  by  small  owners  and  operators, 
many  of  whom  would  have  the 
opportunity  to  amortize  purchase  and 
installation  costs  associated  with  the 
rule  through  the  end  of  the  year  2014. 
The  146  relatively  small  barges  among 
the  181  barges  directly  affected  by  this 
rule  may  remain  in  service  until  January 
1,  2015,  the  end  of  the  phase-out  period, 
making  them  the  last  vessels  to  be 
phased  out  imder  OPA  90  requirements. 

The  equipment  required  by  this  rule 
is  in  common  use  in  the  industry  and 
does  not  represent  novel  or  untried 
technology.  Some  small  entities  eire 
likely  to  be  among  the  majority  of 
owrners  and  operators  who  already  meet 
some  or  all  of  the  requirements.  This 
rule  will  result  in  a  financial  burden  for 
some  of  those  owners  and  operators 
who  must  purchase  and  install 
equipment.  The  costs  are  fairly  low  in 
comparison  with  the  replacement  cost 
of  a  tank  barge,  very  low  in  comparison 
with  the  replacement  cost  of  a  towing 
vessel,  and  extremely  low  in 
comparison  with  the  damage  that  could 
be  caused  by,  and  the  liability  that 
could  result  fivm,  an  accident  and 
resultant  spill. 

The  crafting  of  this  rule  so  that  many 
affected  vessels  are  already  in 
compliance,  and  the  two-year  phase-in 
period  for  installation  of  retrievable 
anchoring  systems,  together  provide 
important  accommodations  to,  and 
significant  flexibility  for,  small  entities 
and  others  affected  by  this  rule. 

Accordingly,  the  Commandant 
certifies  under  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601. 
et  seq.)  that  this  interim  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
If,  however,  you  think  that  your 
business  or  organization  qualifies  as  a 
small  entity,  and  that  this  rule  will  have 
a  significant  economic  impact  on  your 
business  or  organization,  please  submit 
comments  (see  ADDRESSES)  explaining 


why  you  think  it  qualifies  and  in  what 
way,  and  to  what  degree,  this  rule  will 
affiect  it  economically. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
the  Coast  Guard  wants  to  assist  small 
entities  in  understanding  this  interim 
rule  so  that  they  can  better  evaluate  its 
effects  on  them  and  participate  in  the 
rulemaking.  If  your  small  business  or 
organization  is  affected  by  this  rule  and 
you  have  questions  concerning  its 
provisions  or  options  for  compliance, 
please  call  Mr.  Robert  Spears,  telephone 
202-267-1099. 

The  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  10  Regional  Fairness  Boards  were 
established  to  receive  comments  from 
small  businesses  about  Federal  agency 
enforcement  actions.  The  Ombudsman 
will  annually  evaluate  the  enforcement 
activities  and  rate  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  the  enforcement 
actions  of  the  Coast  Guard,  call  1-888- 
REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  interim  rule  does  not  provide  for 
a  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501.  ef  seq.). 

Federalism 

As  this  is  a  statutorily  mandated 
rulemaking,  under  paragraph  FV.C.l  of 
the  Department  of  Transportation 
Guidance  on  FederaUsm  of  February  10, 
1988.  this  rule  does  not  require  a 
Federalism  Assessment.  However,  it 
may  preempt  portions  of  State  law  on 
towing  vessels  and  tank  barges.  For 
instance,  on  Jime  30. 1997,  Rhode  Island 
enacted  a  law  entitled  the  "Tank  Vessel 
Safety  Act  (46  R.I.  Gen.  Laws  §  12.6)." 
That  Act  promulgated  the 
recommendations  of  the  RRAT. 
However,  these  recommendations  cover 
areas  addressed  by  the  applicable 
provisions  in  the  Coast  Guard 
Authorization  Act  of  1996  or  the 
measures  in  this  rule.  Consequently, 
when  this  rule  goes  into  effect,  it  may 
preempt  certain  provisions  of  the  Rhode 
Island  law,  specifically  46  R.I.  Gen. 
Laws  §§  12.6-9,  or  of  other  States'  laws. 
A  preemption  analysis  will  be 
conducted  in  conjunction  with  the 
publication  of  the  Final  Rule,  which 
may  reflect  changes  from  this  interim 
rule  because  of  comment  by  the  public. 

Barges  Carrying  Non-Petroleum  Oil 

The  Edible  Oil  Regulatory  Reform  Act 
(Pub.  L.  104-55, 109  Stat.  546-547 
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1995])  requires  federal  agencies  to 
lifferentiate  between  classes  of  oils  and 
:onsider  different  treatment  of  these 
:lasses,  if  appropriate.  The  Coast  Guard 
las  determined  that  bulk  spills  of 
uiimal  fat,  vegetable  oil,  and  other  non- 
)etroleum  oil  can  be  damaging  to  the 
mvironment;  therefore,  tank  barges 
carrying  these  products  must  comply 
Mrith  this  IR. 

Environment 

The  Coast  Guard  considered  the 
mvironmental  impact  of  this  interim 
ule  and  concluded  that  under  Figure  2- 
i,  paragraphs  (34)(c)  and  (d)  of 
Commandant  Instruction  M16475.1C, 
his  rule  is  categorically  excluded  from 
iuther  environmental  documentation. 
\  "Categorical  Exclusion 
Determination"  is  available  in  the 
iocket  for  inspection  or  copying  where 
ndicated  imder  ADDRESSES. 

Jst  of  Subjects 

i3CFR  Part  155 

Hazardous  substances,  Oil  pollution, 
teporting  and  recordkeeping 
'equirements. 

t6  CFR  Part  32 

Cargo  vessels.  Fire  prevention.  Marine 
safety.  Navigation  (water).  Occupational 
lafety  and  health.  Reporting  and 
■ecordkeeping  requirements.  Seamen. 

For  the  reasons  discussed  in  the 
)reamble,  the  Coast  Guard  amends  33 
:FK  part  155  and  46  CFR  part  32,  as 
jollows: 

irTLE  33— NAVIGATION  AND  NAVIGABLE 
JWATERS 

PART  155— OIL  OR  HAZARDOUS 
MATERIAL  POLLUTION  PREVENTION 
REGULATIONS  FOR  VESSELS 

1.  The  authority  citation  for  part  155 
i  ind  the  note  following  it  are  revised  to 
:  ead  as  follows: 

Authority:  33  U.S.C.  1231, 1321(j);  46 
J.S.C.  3715,  3719;  sec.  2.  E.0. 12777.  56  FR 
1 14757.  3  CFR.  1991  Comp.,  p.  351;  49  CFR 
.46, 1.46(iii). 

Sections  155.110-155.130. 15S.350- 
55.400, 155.430. 155.440, 155.470. 155.1030 
j)  and  (k).  and  155.1065(g)  also  issued  under 
13  U.S.C.  1903(b);  and  §§  155.1110-155.1150 
i  ilso  issued  under  33  U.S.C.  2735. 

Note:  Additional  requirements  for  vessels 
(  arrying  oil  or  hazardous  materials  appear  in 
'  .6  CFR  parts  30  through  36. 150. 151,  and 
53. 

2.  Amend  §  155.140  by  revising 
paragraph  (b)  introductory  text  and 
[dding  the  following  standard  in 

I  ilphabetical  order  to  read  as  follows: 

15S.140    Incorporation  by  reference. 

*        *       •        • 


(b)  The  material  approved  for 
incorporation  by  reference  in  this  part, 
and  the  sections  affected,  are  as  follows: 

American  National  Standards  Institute, 
Inc.  (ANSI)  11  West  42nd  Street,  New 
York,  NY  10036 

ANSI  AlO.14 — ^Requirements  for  Safety 
Belts,  Harnesses,  Lanyards  and 
Lifelines  for  Construction  and 
Demolition  Use,  1991 — 155.230 

3.  Revise  §  155.230  to  read  as  follows: 

S 1 55.230    Emergency  control  systems  for 
tank  barges. 

(a)  Application.  This  section  applies 
to  tank  barges  and  vessels  towing  them 
on  the  following  waters: 

(1)  On  the  U.S.  territorial  sea  [as 
defined  in  Presidential  Proclamation 
5928  of  December  27, 1988,  it  is  the  belt 
of  waters  12  nautical  miles  wide — the 
shoreward  boundary  is  the  territorial  sea 
baseline]. 

(2)  In  Great  Lakes  service. 

(3)  On  Long  Island  Sound.  For  the 
purposes  of  this  section.  Long  Island 
Sound  includes  the  waters  between  the 
baseline  of  the  territorial  sea  on  the 
eastern  end  (from  Watch  Hill  Point, 
Rhode  Island,  to  Montauk  Point,  Long 
Island),  and  a  line  drawn  north  and 
south  from  Premium  Point,  New  York 
(approximately  40'*54.5'N.  73»45.5'W), 
to  Hewlett  Point,  Long  Island 
(approximately  40"'50.5'N,  73''45.3'W), 
on  the  western  end. 

(4)  In  the  Strait  of  Juan  de  Fuca. 

(5)  On  the  waters  of  Admiralty  Inlet 
north  of  Marrowstone  Point 
(approximately  48»06'N,  122»41'W). 
This  section  (§  155.230)  does  not  apply 
to  foreign  vessels  engaged  in  innocent 
passage  (i.e.,  not  entering  or  leaving  a 
U.S.  port). 

(b)  Safety  program.  If  you  are  the 
owner  or  operator  of  a  single-hull  tank 
barge  or  of  a  vessel  towing  it,  you  must 
adequately  man  and  equip  each  vessel 
of  this  kind  so  that  its  crew  can  anchor 
the  barge  by  employing  Measure  1  in 
paragraph  (b)(1)  of  this  section. 
Moreover,  the  crew  and  vessel  together 
must  be  capable  of  arresting  or 
retrieving  the  barge  by  employing  either 
Measure  2  or  Measure  3  as  described  in 
paragraphs  (b)(2)  and  (3),  respectively.  If 
you  are  the  owrner  or  operator  of  a 
double-hull  tank  barge,  you  must  equip 
it  and  train  its  crew,  or  if  it  is  unmanned 
the  crew  of  the  vessel  towing  it,  so  that 
crew  can  retrieve  the  barge  by 
employing  Measure  2  in  paragraph 
(b)(2). 

(1)  Measure  1.  Each  single-hull  tank 
barge,  whether  manned  or  unmanned, 
must  be  equipped  with  an  operable 
anchoring  system  that  conforms  to  46 


CFR  32.15-15.  Because  the  anchoring 
system  will  also  serve  as  an  emergency 
control  system,  the  owner  or  operator 
must  ensure  that  the  following  criteria 
are  met: 

(i)  Operation  and  performance.  When 
the  bane  is  underway — 

(A)  Tne  anchoring  system  is  ready  for 
immediate  use; 

(B)  One  person,  along  with  one  other 
crewmember  to  assist  if  needed,  can 
operate  the  system  and  deploy  the 
anchor; 

(C)  While  preparing  to  deploy  the 
anchor,  the  operator  of  the  system  must 
confer  with  the  master  of  the  towing 
vessel  regarding  appropriate  length  of 
cable  or  chain  to  use;  and 

(D)  Each  operator  of  the  system  must 
wear  a  safety  belt  or  harness  secured  by 
a  lanyard  to  a  lifeline,  drop  line,  or  fixed 
structure  such  as  a  welded  padeye.  Each 
safety  belt,  harness,  lanyard.  lifBline. 
and  drop  line  must  meet  the 
specifications  of  ANSI  AlO.14. 

(ii)  Maintenance  and  inspections. 
Each  anchor,  cable,  chain,  and  hawser 
must  be  inspected  at  the  time  of  class 
survey  or  inspection  for  certification. 
The  inspection  must  cover  the  features 
Usted  under  operation  and  performance 
injparagraph  (b)(l)(i)  of  this  section. 

(lii)  framing.  On  each  manned  barge, 
every  crewmember  must  be  thoroughly 
familiar  with  the  operation  of  the 
anchoring  system.  On  each  vessel 
towing  an  unmanned  barge,  every  deck 
crewmember  must  be  thoroughly 
familiar  with  the  operation  of  the 
anchoring  system  installed  on  the  barge. 

(2)  Measure  2.  Each  owner  or  operator 
of  a  barge  or  towing  vessel  described  in 
paragraph  (a)  of  this  section  employing 
an  emergency  retrieval  system  to  regain 
control  of  a  barge  must  ensure  that  the 
following  criteria  are  met: 

(i)  Design.  The  system  must  use  an 
emergency  towline  with  at  least  the 
same  pulling  strength  as  required  of  the 
primary  towline.  The  emergency 
towline  must  be  available  on  either  the 
barge  or  the  vessel  towing  it.  The  towing 
vessel  must  have  on  board  equipment  to 
regain  control  of  the  barge  and  continue 
towing  (using  the  emergency  towline), 
without  having  to  place  personnel  on 
board  the  barge. 

(ii)  Operation  and  performance.  The 
system  must  use  a  stowage  arrangement 
that  ensures  the  readiness  of  the 
emergency  towline  and  the  availability 
of  all  retrieval  equipment  for  immediate 
use  in  an  emergency  throughout  the 
voyage. 

liiij  Maintenance  and  inspection.  The 
system  must  be  inspected  annually  by 
the  owner  or  operator.  This  inspection 
can  take  place  at  the  timA  of  class  survey 
or  during  an  inspection  for  certification. 
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It  must  test  the  availability  of  the 
retrieval  system  and  verify  the 
maintenance  of  the  emergency  towline. 
(iv)  Training.  Retrieval  drills  must  be 
conducted  within  three  months  after  the 
master  or  mate  responsible  for 
supervising  barge  retrieval  begins 
employment  on  a  vessel  that  tows  tank 
barges,  and  at  least  annually  thereafter. 
Each  drill  must — 

(A)  Include  actual  operation  of  a 
retrieval  system  to  regain  control  of  a 
barge;  and 

(B)  Be  conducted  at  the  master's 
discretion,  under  the  supervision  of  the 
master  or  mate  responsible  for  barge 
retrieval,  and  in  open  waters  free  from 
navigational  hazards  so  as  to  minimize 
risk  to  personnel  and  the  environment. 

(3)  Measure  3.  Each  owner  or  operator 
of  a  barge  or  towing  vessel  described  in 


paragraph  (a)  of  this  section  may  invoke 
this  paragraph  as  a  substitute  for 
Measure  2  in  paragraph  (b)(2).  First,  you 
must  ensure  that  your  alternative 
measure,  system,  or  combination  of 
measures  used  to  arrest  or  retrieve  a 
barge  is  approved  by  the  Commandant 
(G-MSE).  To  be  approved,  it  must 
provide  protection  against  grounding  of 
the  tank  vessel  comparable  to  that 
provided  by  the  systems  and  measures 
described  in  paragraph  (b)(1)  or  (2)  of 
this  section. 

TITLE  46— SHIPPING 

PART  32— SPECIAL  EQUIPMENT, 
MACHINERY,  AND  HULL 
REQUIREMENTS 

4.  The  authority  citation  for  part  32  is 
revised  to  read  as  follows: 


Audiority:  46  U.S.C  2103,  3306,  3703. 
3719;  E.O.  12234.  45  FR  58801,  3  CFR.  1980 
Comp.,  p.  277;  49  CFR  1.46;  Subpart  32.59 
also  issued  under  the  authority  of  Sec.  4109, 
Pub.  L.  101-380, 104  Stat  515. 

5.  In  §  32.15-15.  revise  paragraphs  (a) 
and  (d);  and  add  new  paragraphs  (e)  and 
(f)  to  read  as  follows: 

S  32.1 5-15    Anchors,  Chains,  and  Hawsars- 
TB/ALL 

(a)  Application.  Use  the  following 
table  to  determine  which  provisions  of 
this  section  apply  to  you: 


If  you  own  .  .  . 

And.  .  . 

Then.  .  . 

(1)  A  tankship  or  a  manned  seagoing  barge  .... 

(2)  A  tankship  or  a  manned  seagoing  barge  .... 

(3)  An  unmanned  t>arge  equipped  with  an- 
chors. 

It  was  conslnjcted  before  June  15, 1987, 
It  was  constructed  on  or  after  June  15, 1987, 

It  must  meet  the  requirements  of  paragraphs 

(d)  and  (0. 

It  must  meet  all  the  requirements  of  this  sec- 
tion except  paragraphs  (d)  and  (e). 
It  must  meet  the  requirements  of  paragraphs 

(e)  and  (f). 

(d)  Tankships  and  Barges  Constructed 
Before  June  15,  1987.  For  each  tankship 
or  manned  seagoing  barge  constructed 
before  Jime  15, 1987.  except  a  barge 
specified  in  paragraph  (e)  of  this 
section,  the  equipment  previously 
accepted  or  approved  is  satisfactory  for 
the  same  service  so  long  as  it  is 
maintained  in  good  condition  to  the 
satisfaction  of  the  Officer  in  Charge, 
Marine  Inspection  (OCMI).  If  the  service 
of  the  vessel  changes,  the  CX^MI  will 
evaluate  the  suitabiUty  of  the 
equipment. 

(e)  Barges  Equipped  with  Anchors  to 
Comply  with  33  CFR  155.230(b)(1).  Each 
barge  equipped  with  an  anchor,  to 
comply  with  33  CFR  155.230(b)(1),  must 
be  fitted  with  an  operable  anchoring 
system  that  includes  a  cable  or  chain, 
and  a  winch  or  windlass.  All 
components  of  the  system  must  be  in 
substantial  agreement  with  the 
standards  issued  by  the  American 
Bureau  of  Shipping  (ABS).  The  current 
standards  of  other  recognized 
classification  societies  are  acceptable  if 
they  are  approved  by  the  Commandant 
(G-4^SE). 

(f)  Operation  and  Performance.  Each 
anchor,  exposed  length  of  chain  or 
cable,  and  hawser  must  be  visually 
inspected  before  the  barge  begins  each 
voyage.  The  anchor  must  be  stowed  so 
that  it  is  ready  for  immediate  use  in  an 
emergency,  llie  barge  must  have  a 


working  means  for  releasing  the  anchor 
that  can  be  operated  safely  by  one  or 
two  persons. 

Dated:  December  21, 1998. 
J.C.  Card, 

Vice  Admiral,  U.S.  Coast  Guard,  Acting 

Commandant. 

(FR  Doc.  98-34415  Filed  12-24-98;  8:54  am) 

BIUJNQ  COOE  4910-16-P 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[CGD1-98-151] 

RiN2115-AE84 

Regulated  Navigation  Area:  Navigable 
Waters  Within  the  First  Coast  Guard 
District 

AGENCY:  Coast  Guard,  DOT. 
action:  Final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  permanent  Regulated 
Navigation  Area  (RNA)  within  the 
navigable  waters  of  the  First  Coast 
Guard  District  to  increase  operational 
safety  for  towing  vessels  and  tank 
barges.  This  rulemaking  implements 
section  311(b)(1)(A).  Pub.  L.  105-383. 
Coast  Guard  Authorization  Act  of  1998, 
and  requires  foiu  measures  for  towing 
vessels  and  tank  barges  operating  in  the 


waters  of  the  Northeastern  United 
States:  positive  control  for  barges, 
enhanced  commimications,  voyage 
planning,  and  areas  of  restricted 
navigation.  These  measures  should 
reduce  the  risk  of  oil  spills  from  the 
many  tank  barges  operating  in  the 
waters  of  the  region,  and  so  to  reduce 
the  risk  of  environmental  damage  to  the 
unique  and  extremely  sensitive  marine 
environment. 

DATES:  This  final  rule  is  effective 
January  29, 1999. 

ADDRESSES:  Doctunents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  Commander 
(m).  First  Coast  Guard  District,  408 
Atlantic  Ave..  Boston.  MA  02210-3350. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  this  rule,  contact 
Lieutenant  Rich  Klein,  c/o  Commander 
(m),  First  Coast  Guard  District,  408 
Atlantic  Ave.,  Boston,  MA  02210-3350; 
telephone  617-223-8243. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

On  October  13. 1998.  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  (NPRM)  entitled  "Regulated 
Navigation  Area:  Navigable  Waters 
Within  the  First  Coast  Guard  District"  in 
the  Federal  Register  (63  FR  54639).  On 
November  13. 1998.  the  Coast  Guard 
Authorization  Act  of  1998  (Act)  was 
enacted  into  law.  Section  311  of  the  Act 
requires  the  Commandant,  under 
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delegated  authority  from  the  Secretary 
ojfi Transportation,  to  promulgate 
r^  {ulations  for  towing  vessel  and  tank 
barge  safety.  The  First  District 
Q^nunander,  imder  authority  delegated 
noia  the  Commandant,  is  addressing 
tnose  areas  that  are  within  his  authority, 
by  creating  a  regulated  navigation  area. 
The  Coast  Guard  received  12  letters 
commenting  on  the  proposed 
rulemaking.  No  public  meeting  was 
requested,  and  none  was  held. 

I  ^ckground  and  Purpose 

jThis  final  rule  will  improve  the 
navigational  safety  for  towing  vessels 
and  tank  barges  operating  in  the  waters 
d^the  Northeastern  United  States. 
Between  January  1992  and  December 
1^96,  there  were  289  marine  casualties 
involving  tank  barges  in  the  First  Coast 
Guard  District.  Not  all  of  these 
casualties  were  major  or  significant,  but 
s^jveral  resulted  in  oil  spills. 
j  JDuring  1996  and  1997,  there  were  12 
ine  casualties  involving  engine 
lure  with  tugs  while  they  were  towing 

barges  in  the  waters  of  the  First 
ist  Guard  District.  At  least  four  of 
se  tank  barges  were  loaded  with  a 
imbined  cargo  totaling  about  21 
llion  gallons  of  petroleum  products, 
each  of  the  12  instances,  the  towing 
1  was  able  to  mitigate  the  casualty 
switching  propulsion  to  the  second 
eingine,  which  was  sufHcient  to  control 
thje  barge.  None  of  the  casualties 
r0jsulted  in  any  pollution. 

p^velopment  of  the  Report  of  the 
Regional  Risk  Assessment  Team 
(RRAT) 

On  June  5  and  6, 1996,  the 
C(>mmander  of  the  First  Coast  Guard 
Istrict  hosted  a  two-day  Workshop  on 
ifety  of  Towing  Vessels  and  Tank 
^arges  at  the  Massachusetts  Maritime 
^cademy.  Nearly  150  people  gathered  to 
:uss  goals  for  the  safety  of  the  marine 
ivironment,  and  economic  and 
lerational  considerations  of  the  tank 
b^e  industry  in  the  Northeast.  The 
participants  represented  the  Coast 
Gbard,  the  industry,  the  States  of  New 
Yark,  Connecticut,  Rhode  Island,  and 
Maine,  the  Commonwealth  of 
Massachusetts,  and  various 
enviroiunental  interests. 

The  RRAT  was  chartered  and 
efstablished  by  the  American  Waterways 
Operators  and  Coast  Guard  National 
Quality  Steering  Committee  on  July  10, 
1^96.  The  25-member  team,  with  similar 
representative  stakeholders  from  the 
tVro-day  workshop,  conducted  a  risk 
assessment  of  the  tank  barge 
transportation  network  in  the 
Northeastern  United  States.  The  RRAT's 
report,  entitled  REGIONAL  RISK 


ASSESSMENT  OF  PETROLEUM 
TRANSPORTATION  ON  THE  WATERS 
OF  THE  NORTHEAST  UNITED 
STATES,  and  completed  February  6. 
1997,  examined  current  operational  and 
navigational  practices  for  towing  vessels 
and  tank  barges  operating  in  the 
Northeast.  Although  it  did  not  evaluate 
the  measures  for  cost-effectiveness,  it 
developed  ten  measures  to  improve  the 
safe  navigation  of  these  vessels,  eight  of 
which  were  recommended  for 
rulemaking.  This  rule  codiHes  four  of 
those  eight  measures  that  are  within  the 
First  District  Commander's  authority  to 
address  by  the  rulemaking.  The 
remaining  recommendations  for 
rulemaking  will  become  the  subjects  of 
national  rulemaking. 

This  rule  takes  a  regional  approach 
responsive  to  the  particular  risks 
inherent  in  the  transportation  of 
petroleum  products  on  the  waterways  in 
the  Northeastern  United  States.  The 
network  of  sounds,  estuaries,  coastal 
ponds,  and  shallow  coastal  shelves 
hosts  one  of  the  most  prolific  habitats 
for  marine  life  in  the  nation.  This 
sensitive  region  contains  4  of  the  20 
Estuaries  of  National  Significance, 
designated  by  Section  320  of  the  Federal 
Clean  Water  Act — Long  Island  Sound, 
Narragansett  Bay,  Buzzards  Bay.  and 
Casco  Bay — and  5  of  the  22  National 
Estuarine  Research  Reserves  established 
to  monitor  the  health  of  the  nation's 
most  valued  estuaries.  Moreover,  the 
shelves  encompassing  the  Great  South 
Channel,  Massachusetts  Bay,  and  Cape 
Cod  Bay  provide  the  seasonal  habitat  for 
the  Northern  Right  Whale,  one  of  the 
world's  most  endangered  species  of 
whale  with  a  population  of  only  about 
300.  One  of  the  whale's  primary  food 
sources,  plankton,  is  particularly 
susceptible  to  damage  from  oil  spills. 

In  addition,  the  fishing  grounds  of  the 
Northeastern  United  States  are  among 
the  most  productive  in  the  world.  It  is 
estimated  that  over  25.000  vessels  are 
employed  in  the  Northwest  Atlantic 
Ocean  fisheries  trade.  The  threat  to  the 
productive  fishing  grounds  from  a  tank 
barge  spill  further  supports  the  need  for 
this  rule. 

In  the  aftermath  of  the  NORTH  CAPE 
oil  spill  as  described  in  the  NPRM. 
several  states  in  the  Northeast  drafted  or 
enacted  legislation  to  regulate  the  tank 
barge  industry.  The  Rhode  Island 
legislature  enacted  an  Oil  Spill 
Pollution  Prevention  and  Control  Act, 
which  it  amended  with  a  Tank  Vessel 
Safety  Act  (codified  as  Chapter  32  of  its 
Public  Laws).  Further.  Maine  officials 
are  considering  a  legislative  initiative  to 
regulate  the  petroleum  transportation 
industry.  The  states'  difiiering  legislative 


initiatives  might  result  in  inconsistent 
regulation  of  the  industry. 

The  several  operating  conditions 
codified  in  this  rule  will  reduce  the 
risks  to  the  marine  environment  posed 
by  tank  barges  transporting  oil  in  the 
region  without  imposing  undue 
economic  burden  on  the  industry. 

Discussion  of  Comments  and  Changes 

The  Coast  Guard  received  33 
comments  on  the  NPRM,  contained  in 
12  individual  letters  to  the  docket. 

General 

Four  comments  stated  that  the 
rulemaking  was  a  step  in  the  right 
direction.  They  noted  that  this  rule 
codified  some  of  the  already-standard 
practices  being  used  by  prudent  tugboat 
operators.  They  also  noted  that  the  rule 
would  help  close  the  safety  gap  that 
exists  when  a  tug,  not  normally  engaged 
in  the  petroleum  trade,  must  move  a 
barae  carrying  petroleum  products. 

lliree  comments  stated  that  the 
proposed  rule  addressed  only  four  of  the 
eight  operational  measures  contained  in 
the  recommendations  of  the  RRAT.  The 
comments  noted  that  the  RRAT  made 
many  recommendations,  some  targeted 
for  inclusion  in  a  regional  rule 
applicable  to  the  entire  First  Coast 
Guard  District.  The  comments  urged 
that  we  adopt  all  of  the  regulatory 
recommendations  of  the  RRAT.  We 
acknowledge  the  comments,  but  find 
that  adoption  of  the  remaining  four 
recommendations  is  beyond  the  scope 
of  this  rulemaking.  Those  remaining 
recommendations  for  rulemaking  from 
the  RRAT  are  Manning,  Anchoring  and 
Barge  Retrieval  Systems,  Navigation 
Safety  Equipment,  and  Crew  Fatigue: 
The  Human  Factor.  While  the  RRAT 
considered  the  remaining 
recommendations  also  suitable  for 
regional  rulemaking,  they  are  not 
authorized  subjects  for  an  RNA.  and  are 
thus  beyond  the  authority  of  the  First 
District  Commander.  On  a  national 
level.  Coast  Guard  Headquarters  is  also 
publishing  today  in  the  Federal 
Register,  rules  on  emergency  control 
measures  for  tank  barges,  USCG-19g8- 
4443,RIN2115-AF65. 

Two  comments  noted  the  Coast  Guard 
is  taking  a  regional  approach  for  four  of 
the  eight  measures  recommended  by  the 
RRAT,  and  that  the  remaining  four 
measures  would  be  addressed  in  a 
future  national  rulemaking.  The  same 
two  comments  expressed  concern  about 
efforts  by  individual  States  to  enact 
their  own  requirements  on  safety  and 
the  environment,  thereby  creating  a 
confusing  patchwork  of  rujes.  They 
strongly  supported  the  Coast  Guard's 
efforts  to  implement  new  requirements 
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on  a  national  basis.  The  comments 
recommended  that  the  Coast  Guard 
minimize  the  potential  for  varying 
requirements  or  interpretations  of  them. 
The  commenters  agree  that  the 
enhanced  communications 
requirements  and  navigational 
restrictions  are  appropriate  for  regional 
rulemaking.  They  also  recommend  that 
positive  control  of  barges  and  voyage 
planning  be  addressed  on  a  national, 
rather  than  a  regional,  basis.  We  agree 
with  the  comment  that  the  rulemi^ng 
for  enhanced  communications  and 
navigation  restriction  areas  are 
appropriate  for  regional  rulemaking, 
however,  due  to  the  unique 
environment  of  the  region  we  disagree 
that  positive  control  of  barges  and 
voyage  planning  should  be  addressed  by 
national  rulemaking.  As  such,  section 
311  of  the  Coast  Guard  Authorization 
Act  of  1998  requires  the  Coast  Guard  to 
implement  these  regional  rules  with  a 
detailed  explanation  of  any  RRAT 
recommendation  that  is  not  adopted. 
One  comment  noted  that  two  of  the 
proposed  measures  showed  some 
promise  for  their  potential  ability  to 
allow  increased  awareness  of  and 
protection  to  endangered  and  threatened 
species.  It  recommended  that  the 
section  on  voyage  planning  require 
vessel  operators  to  review  relevant 
sections  of  the  Coast  Pilot  that  pertain 
to  Right  Whales  and  to  participate  in  the 
program  called  the  Right  Whale  Early 
Warning  System  (EWS).  The  comment 
also  questioned  whether  we  had 
considered  including  some  measiue  in 
the  rule  that  would  aid  in  the  protection 
of  the  critical  habitat  in  the  Great  South 
Channel  which,  like  Cape  Cod  Bay,  is  a 
critical  habitat  for  the  Northern  Right 
Whales.  The  Coast  Guard  is  committed 
to  utilizing  its  existing  authorities  to 
carry  out  programs  that  conserve  and 
protect  endangered  species.  These 
regulations  will  beneficially  effect 
endangered  species  and  their  critical 
habitats  by  promoting  safe, 
environmentally  sound  vessel 
operations  in  marine  environment  in 
general,  including  protected  species  and 
their  habitat.  This  final  rule  does  require 
voyage  planning  within  the  First  District 
to  include  review  of  the  Coast  Pilot  for 
the  area  to  be  transited.  The  Coast  Pilots 
covering  those  areas  with 
concentrations  of  whales  have  been 
updated  with  information  concerning 
the  Northern  Right  Whales.  Although 
the  Great  South  Channel  is  beyond  the 
scope  of  this  rulemaking,  EWS  and 
Coast  Pilot  information  available  for  that 
area  will  be  available  to  commercial 
vessels.  The  EWS  is  an  important 
protective  measure  for  endangered 


whales.  Currently,  the  EWS  includes  the 
use  of  information  from  private  and 
Coast  Guard  aircraft  that  conduct  aerial 
surveys  over  areas  of  high  use  by 
endangered  whales.  The  position  of 
whales  detected  by  the  aircraft  is 
reported  to  a  shore-based  imit  for 
further  dissemination  via  notice  to 
mariners  or  NAVTEX.  Coast  Guard 
vessels  routinely  report  whales  sightings 
to  operational  commanders  for  further 
rebroadcast.  As  currently  configiued,   . 
however,  the  EWS  does  not  involve  the 
use  of  private  vessels  for  reporting 
sightings  because  of  concerns  including 
the  lack  of  resources  to  process  and 
validate  such  information.  Validation 
was  considered  a  key  issue  because 
commercial  vessels  do  not  typically 
have  observers  trained  in  marine 
mammal  identification  and  are  required 
to  keep  their  distance  (at  least  500 
yards)  from  the  whales.  This  comment 
will  be  provided  to  the  New  England 
Right  Whale  Recovery  Implementation 
Team,  which  provides  guidance  to  the 
EWS,  for  their  consideration. 
Information  gathered  by  the  EWS  is 
available  to  commercial  vessels  and 
they  will  be  advised  how  to  access  that 
information  as  part  of  the  upcoming 
Mandatory  Ship  Reporting  System 
(MSR).  The  Coast  Guard  Authorization 
Act  of  1998  contains  new  legislative 
authority  to  implement  and  enforce  two 
MSRs,  consistent  vvith  international 
law,  for  Cape  Cod  Bay,  Massachusetts 
Bay  and  Great  South  Channel.  The  MSR 
is  an  important  protective  measure  to 
conserve  endangered  species  such  as  the 
Northern  Right  Whale  and  is  designed 
to  involve  large  commercial  vessels.  The 
MSR  system,  in  part,  will  pass 
important  information  to  the  ships 
operating  at  sea  before  those  ships  enter 
critical  habitat  or  other  areas  of  reported 
high  concentrations  of  whales.  The  new 
MSR  authority  will  be  implemented  by 
separate  regulations  being  developed  by 
the  Coast  Guard,  with  assistance  from 
the  National  Marine  Fisheries  Service 
which  has  primary  responsibility  for 
administration  of  the  Endangered 
Species  Act  for  endangered  whales.  For 
these  reasons,  no  change  has  been  made 
to  the  final  rule  due  to  these  comments. 

One  comment  objected  to  the 
reference  in  the  NPRM  that,  upon 
promulgation  of  this  final  rule  certain 
state  laws  enacted  imder  the  Rhode 
Island  Tank  Vessel  Safety  Act.  46  Rhode 
Island  General  Laws  (R.I.G.L.)  §  12.6 
(Act)  would  become  null  and  void,  as 
they  would  be  preempted  by  the  new 
federal  regulations.  The  comment  stated 
that  the  Act  adopted,  nearly  verbatim, 
the  language  of  the  RRAT  regulatory 
recommendations.  The  comment  stated 


that  until  all  the  RRAT 
recommendations  are  adopted,  the 
supersession  provision  (46  R.I.G.L. 
§  12.6-12)  is  inoperative,  and  that 
subsection  by  subsection  supersession  is 
not  encompassed  within  the  Act.  We 


In  an  analogous  circiunstance,  Courts 
interpreting  the  doctrine  of  Federal 
preemption  consider,  as  a  matter  of 
course,  specific  subsections  of  state 
legislative  and  regulatory  action  for 
preemption,  while  allowing  other 
subsections  to  stand.  See  Ray  v.  Atlantic 
Richfield  Co.,  435  U.S.  151  (1979); 
International  Association  of 
Independent  Tanker  Owners 
(Intertanko)  v.  Locke.  148  F.3d  1053  (9th 
Gr.  1998).  More  importantly,  the 
operation  of  the  Rhode  Island 
supersession  statute,  while  reflective  of 
the  Rhode  Island  Legislatiu^'s  desire 
for,  and  willingness  to  accede  to  Federal 
regulation,  is  not  determinative  in  a 
Federal  preemption  analysis.  Therefore, 
the  analysis  of  the  preemptive  effects  of 
this  final  rule  remain  largely  imaltered 
ftt)m  those  described  in  the  Notice  of 
Proposed  Rulemaking. 

Positive  Control  for  Barges 

One  comment  supported  the 
requirement  for  twin-screw  towing 
vessels  to  accompany  single-hull 
petroleiun-laden  barges,  and  also  noted 
that  tank  barges  meeting  the  definition 
of  double-hull  vessels  in  33  CFR  157.03 
are  not  subject  to  the  twin-screw 
requirement.  However,  the  comment 
noted  that  the  proposed  rule  did  not 
discuss  double-bottom  barges  or  its 
applicability  to  them.  The  comment 
mentioned  that  the  RRAT  discussed 
double-hull  and  double-bottom  barges 
and  concluded  that  both  offered 
enhanced  environmental  protection.  It 
suggested  that  both  types  of  barges  be 
exempt  from  the  twin-screw 
requirement.  We  disagree.  While  the 
RRAT  did  provide  the  possibility  for  the 
continued  use  of  double-bottom  barges, 
such  barges  do  not  provide  the  same 
level  of  environmental  protection  as 
double-hull  tank  barges.  This  final  rule 
does  not  preclude  the  continued  use  of 
double-bottom  tank  barges;  it  does 
require  them  to  be  towed  by  tugs  with 
twin-screws  and  two  engines  or, 
alternatively,  that  they  be  accompanied 
by  an  escort  or  assist  tug. 

Two  comments  stated  that  the  RRAT 
had  recommended  an  exemption  for 
single-screw  vessels  towing  single-hull 
barges  on  restricted  routes  and  had  not 
envisioned  the  elimination  entirely  of 
single-screw  towing  vessels.  The 
comments  recommended  that  the 
Captain  of  the  Port  (COTP)  should  have 
latitude  to  grant  a  waiver  after 
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c  onsidering  all  safety  aspects,  and  that 
1 16  waiver  be  valid  for  the  prolonged 
s  9rvice  of  the  barge.  The  two  comments 
r  ^commended  that  the  language  found 
i  1  the  RRAT  report  concerning  waivers 
i  vailable  to  single-screw  towing  vessels 
t  e  placed  in  this  final  rule.  We  disagree. 
a  nd  point  out  that  single-screw  towing 

V  essels  may  continue  to  tow  double-hull 
t  mk  barges,  and  may  also  tow  other 

t  mk  barges  subject  to  the  escort  or  assist 
tug  requirement.  Further,  this  final  rule 
allows  the  COTP  to  authorize  an 
jepcemption  firom  the  escort  or  assist  tug 
k«quirement  for  single-screw  towing 
jvjessels  towing  tank  barges  with  a 
ioapacity  of  less  than  25,000  barrels  in 
areas  of  limited  depth  or  width.  The 
^le  does  not  limit  COTP  discretion  in 
applying  the  exemption  which  may  be 
available  for  the  prolonged  service  of 
'  e  barge. 
One  comment  recommended  that  the 
quirements  of  this  rule  apply  to  all 
wing  vessels,  regardless  of  their  tow, 
ot  just  those  towing  tank  barges 

ing  petroleum  oil  in  bulk  as  cargo 
the  RNA.  We  disagree  and  find  this 
imment  beyond  the  scope  of  this 
lemaking,  which  is  aimed  at  reducing 
the  risks  associated  with  the  waterbome 
|t}-ansportation  of  petroleum  products, 
^d  is  authorized  by  section  311  of  the 
poast  Guard  Authorization  Act  of  1998. 
This  rulemaking  stemmed  from 
recommendations  made  by  the  RRAT's 
Uiew  on  the  hazards  associated  vtrith  the 
transportation  of  petroleum  oils  by 
barges.  The  Coast  Guard  will  consider 
the  future  application  of  this  rule  to 
tank  barges  carrying  other  oils  or 
|iiemicals  and  may  initiate  a  rulemaking 
to  address  that  situation. 
1 1  One  comment  noted  that  when  a  tank 
ship  is  being  operated  in  pilotage  waters 

Siere  must  be  two  licensed  officers  in 
le  wheelhouse.  The  comment  further 
oted  that  this  requirement  is  not 
practicable  on  a  24-hour  basis  for  most 
tugs;  however,  it  recommended  that  in 
b  Brtain  areas  of  the  RNA  this  might  be 
a  good  practice.  The  comment 
recommended  an  additional  licensed 

Sficer  be  required  in  the  wheelhouse 
hen  the  vessel  is  towing  in  the  . 
)erating  areas  of  VTS  New  York,  the 
Race,  the  Cape  Cod  Canal,  and  entrances 
harbors  where  traffic  is  more 
ncentrated.  We  agree  with  the 
mment  that  increased  manning  in  the 
heelhoiise  may  be  a  good  operating 
Procedure,  and  we  point  out  that  it 
«mains  the  watch  officer's  prerogative 
o  summon  an  additional  watchstander 

V  lookout  for  assistance  in  areas  of 
dense  traffic.  However,  we  disagree  with 

requirement  for  two  licensed  officers 
ibsed  on  a  comparison  between  a  tank 
i  lip  and  a  towing  vessel,  noting  the 


differences  in  equipment,  manning 
requirements,  and  vessel  dynamics. 
Because  46  U.S.C.  8104(h)  limits  the 
amount  of  time  that  a  licensed  towing 
vessel  operator  can  work,  not  to  exceed 
12  hours  in  a  consecutive  24-hour 
period,  a  towing  vessel  on  a  voyage  of 
less  than  12  hours  may  operate  with 
only  a  single  licensed  watch  officer. 
Although  many  towing  vessels  have  two 
watch  officers,  the  alternate  licensed 
officer  may  be  resting  before  relief. 
Manning  regulations  are  not  within  the 
limited  authority  of  the  First  District 
Commander  and  are  beyond  the  scope 
of  this  rulemaking. 

One  comment  recommended 
changing  33  CFR  165.100(d)(l)(i)  to  read 
"•  *  *  primary  towing  vessel  with 
twin-screw  propulsion  and/or  single 
screw  with  a  separate  system  of 
providing  power  *  *  *".  It  reasoned 
that  an  articulated  tug  and  barge  (ATB) 
is  usually  equipped  with  twin  engines 
and  a  single  screw.  The  comment  noted 
that  this  type  of  arrangement  is  capable 
of  switching  from  one  engine  to  the 
other  to  maintain  propulsion,  while 
maneuverabiUty  and  handling  are 
heightened  through  the  use  of  a  single 
screw,  which  is  capable  of  turning  360° 
within  a  kort  nozzle  (a  propeller  shroud 
designed  to  enhance  thrust).  The 
comment  noted  that  to  convert  ATBs 
firom  single-screw  to  twin-screw  would 
be  cost-prohibitive.  It  also  noted  that 
our  Background  and  Purpose  mentioned 
12  reported  incidents  involving  engine 
failures  aboard  towing  vessels.  It  stated 
that  these  casualties  avoided  serious 
harm  because  the  tugs  involved 
switched  to  the  second  engine.  The 
comment  noted  that  the  statistics  did 
not  reflect  whether  a  twin-screw 
configuration  was  a  mitigating  factor  in 
these  incidents.  We  note  this  comment. 
Of  the  12  casualties,  2  were  mitigated  by 
the  use  of  the  towing  vessel's  alternate 
steering  system.  Additionally,  the 
NPRM  contained  a  summary  of  a 
potential  major  pollution  incident  on 
August  25, 1998,  that  was  mitigated  by 
the  towing  vessel's  alternate  steering 
system  when  one  of  two  screws  became 
fouled  in  the  towing  hawser.  However, 
we  disagree  with  the  acceptance  of  a 
single-screw  towing  vessel  except  when 
towing  double-hull  tank  barges,  or  when 
exempted  by  the  COTP  while  operating 
in  areas  of  limited  depth  or  width.  The 
use  of  twin-screw  and  two-engine 
towing  vessels  ensures  that  the  tug  is 
capable  of  maintaining  the  navigational 
control  of  the  tank  barge  in  the  event  of 
a  loss  of  the  primary  component. 
Although  the  single-screw  ATB  may 
have  enhanced  maneuverability,  it  does 
not  provide  a  backup  means  of  steering 


should  the  primary  screw  become 
fouled  or  damaged.  Further,  the  single- 
screw  ATB  described  in  the  comment  is 
not  prohibited  from  towing  tank  barges 
in  the  First  Coast  Guard  District.  The 
final  rule  does  not  prohibit  the  use  of 
single-screw  vessels  to  tow  tank  barges; 
it  does,  however,  require  that  they  be 
escorted  by  a  second  towing  vessel. 
Single-screw  towing  vessels  may  also 
tow  double-hull  tank  barges  which  are 
exempt  from  the  twin-screw,  two-engine 
requirement,  or  upon  COTP  exemption 
may  tow  a  single  hull  tank  barge  with 
a  capacity  of  less  than  25,000  barrels  in 
areas  of  limited  depth  and  width. 

One  comment  noted  that  emergency 
steering  and  fendering  systems  are 
addressed  in  33  CFR  157.460;  it 
mentioned  that  the  vessels  towing 
single-hull  tank  barges  must  have  twin- 
screw  propulsion  with  separate  control 
systems  to  each  propeller.  It  wanted  to 
know  whether  this  rule  applied  to  ATBs 
operating  in  the  pushing  mode.  The 
comment  asked  whether  this  type  of 
vessel  would  get  special  consideration 
for  its  unique  twin  engine,  single-screw 
configuration  and  be  declared  exempt 
from  this  rule.  We  note  the  comment, 
but  find  it  beyond  the  scope  of  this 
rulemaking.  Though  the  ATBs  may 
provide  a  propulsion  redundancy, 
without  a  secondary  steering  system, 
these  single-screw  ATBs  would  not 
qualify  for  any  special  consideration 
other  than  is  available  for  single-screw 
towing  vessels. 

One  comment  stated  that  the  Coast 
Guard  has  granted  exemptions  for 
specialized  towing  configurations  such 
as  integrated  tug-and-barge  (ITB)  units. 
It  noted  that  Coast  Guard  Navigation 
and  Vessel  Inspection  Circular  (NVIC) 
2-81  classifies  ITBs  into  two  categories, 
including  one  that  accepts  them  as  a 
single  vessel  (tug  and  barge  together). 
The  comment  asked  whether  we  could 
categorize  ATBs  in  a  like  manner  and 
grant  them  a  similar  exemption  as  it 
applies  to  requirements  for  escort  tugs 
in  the  First  District.  The  comment  stated 
that  if  the  ATBs  were  recognized  by  the 
Coast  Guard  and  placed  in  a  special 
class,  and  if  they  did  not  require  escort 
tugs,  then  this  outcome  may  affect 
companies'  decisions  to  operate  this 
type  of  tugboat  in  the  Northeast.  We 
find  this  comment  beyond  the  scope  of 
this  rulemaking.  While  the  referenced 
NVIC  described  a  national  policy 
determination  by  Commandant  (G-M). 
no  such  policy  exists  for  ATBs.  Such  a 
request  is  more  appropriately  addressed 
by  Commandant  (G-M). 

One  comment  recommended  that  the 
word  "immediately"  be  removed  from 
proposed  section  165.106(d)(l)(iv).  It 
noted  that  the  use  of  the  term  implies 
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that  the  watch  officer  should  ignore 
potentially  more  important  duties  such 
as  crewmember  safety  or  vessel  control 
to  make  the  required  call  for  assistance. 
It  suggested  that  we  adopt  language 
comparable  to  that  under  46  CFR  4.05- 
1.  We  disagree  that  the  notiBcation 
requirement  implies  that  the  watch 
officer  should  ignore  more  lugent 
crewmember  or  vessel  safety  concerns 
to  call  for  an  escort  or  assist  vessel. 
Further,  the  requirement  of  46  CFR 
4.05-1  is  to  ensiue  Coast  Guard 
notification  following  a  marine  casualty, 
while  the  intent  of  §  165.100(d)(l)(iv)  is 
to  provide  an  escort  or  assist  vessel  for 
assistance. 

One  comment  expressed  concern  with 
the  proposal  to  require  the  use  of  twin- 
screw  and  two  engine  towing  vessels 
when  towing  single-hull  tank  barges. 
The  comment  noted  that  because  twin- 
screw  and  two  engine  towing  vessels  are 
designed  for  enhanced  maneuverability, 
.the  screws  are  placed  as  far  as  possible 
off  the  centerline  on  each  side  of  the 
vessel.  With  the  loss  of  one  screw,  the 
thrust  from  the  remaining  screw  would 
result  in  an  imbalance  that  would 
prevent  steady  navigation.  We  disagree. 
While  the  loss  of  the  primary  screw  on 
a  towing  vessel  may  cause  navigational 
difficulties  due  to  the  thrust  of  the 
secondary  screw,  the  vessel  would  still 
have  the  capability  to  maneuver  using 
the  rudders.  The  piupose  of  having  the 
rediuidant  propulsion  and  steering 
system  is  to  provide  the  capability  to 
avoid  a  collision  or  grounding  in  the 
event  the  primary  system  fails. 

One  comment  noted  that  instead  of 
prohibiting  the  use  of  single  engine 
towing  vessels  when  towing  single-hull 
tank  barges,  the  Coast  Guard  should 
consider  a  requirement  for  the  barge  to 
be  towed  by  two  towing  vessels.  We 
point  out  that  single  engine  towing 
vessels  are  not  prohibited  from  towing 
single-hull  tank  barges  by  this 
rulemaking.  Instead,  single  engine 
towing  vessels  may  continue  in 
operation  provided  they  are:  escorted  by 
a  second  towing  vessel,  towing  double- 
hull  tank  barges,  or  receive  an 
exemption  from  the  COTP  for  transiting 
in  areas  of  limited  depth  or  width  as 
provided  in  §  165.100(d)(l)(iii). 

Enhanced  Communications 

One  comment  supported  the 
requirement  for  additional  seciuite 
calls.  It  also  noted  that  the  vts  further 
enhances  the  information-sharing 
network  in  a  port,  emd  that  the  required 
securite  calls  would  encourage 
commimications  that  would  enhance 
safety  in  the  marine  environment. 

Included  in  the  final  rulemaking  are 
three  minor  clerical  changes,  reordering 


of  the  securite  calls  by  proximity,  and 
the  addition  of  two  securite  call 
locations  which  were  recommended  by 
the  RRAT  report  but  were  omitted  from 
the  NPRM.  The  clerical  changes  include 
the  correct  spelling  for  Execution  Rocks 
Light,  Cable  and  Anchor  Reef  Buoy, 
Falkner  Island  Light,  and  Cape  Cod 
Canal.  Neither  the  clerical  changes,  nor 
the  modifications  to  the  seciu-ite  calls, 
are  significant.  These  changes  do  not 
affect  the  Regulatory  Assessment 
estimates  or  cost  benefit  analysis. 

Voyage  Planning 

One  comment  stated  that  the  RRAT 
had  recognized  that  the  elements  of  a 
voyage  plan  could  be  identified  to 
develop  a  template,  but  added  that  the 
specifics  of  a  plan  would  need  to  be 
adapted  to  the  geographic  area  traversed 
and  to  the  specific  equipment  used.  The 
comment  maintained  that  a  requirement 
to  consider  company-specific  guidelines 
for  luider-keel  clearance  in  ports  and 
berths  is  feasible  and  required  by  33 
CFR  157.455.  It  further  noted  that  local 
regulatory  requirements  might  not  be 
feasible  because  they  may  be  non- 
existent. It  recommended  that  the  rule 
incorporate  language  to  the  effect  that, 
where  services,  information,  and  " 

standards  are  available,  they  be 
considered  in  the  development  of 
voyage  plans.  We  agree  that  if 
information  is  available,  then  it  should 
be  considered  when  developing  the 
voyage  plan.  However,  because  it  is  not 
possible  to  regulate  consideration,  we 
have  not  amended  the  final  rule. 
Instead,  we  support  the  prudent 
mariner's  use  of  whatever  information  is 
available  to  assist  in  creation  of  a  voyage 
plan. 

Two  comments  noted  that  the 
proposed  rule  also  refers  to  several 
requirements  that  are  part  of  existing 
rules,  such  as  to  record  forward  and 
after  drafts  of  the  vessel,  to  report  to 
VTS,  and  to  consult  specific 
publications  that  must  be  aboard  the 
vessel.  The  comments  could  not 
understand  how  existing  requirements 
interface  with  this  rule,  and  they 
recommended  that,  to  avoid 
redundancy,  the  RNA  cross-reference 
existing  regulatory  requirements  and 
that  they  be  considered  in  the 
development  of  voyage  plans.  We  note 
the  comments  but  find  them  beyond  the 
scope  of  this  rulemaking. 

Two  comments  clarified  that  the 
RRAT  had  noted  both  that  the  "watch 
officer"  is  the  appropriate  individual  to 
modify  a  voyage  plan  and  that  this 
person  could  be  the  master  or  mate.  The 
comments  stated  that  the  RRAT  had 
never  envisioned  that  the  master  be  the 
only  person  authorized  to  modify  a 


voyage  plan.  The  comments 
recommended  that  the  rule  allow  the 
master,  mate,  or  other  person  intricately 
involved  in  the  development  of  the  plan 
be  authorized  to  modify  and  execute  the 
plan.  We  agree  and  point  out  that  while 
33  CFR  165.13(a)  places  the 
responsibility  for  the  vessel's  operation 
on  the  master,  the  watch  officer  should 
be  able  to  modify  the  voyage  plan  in 
accordance  with  the  need  for  safe 
navigation.  As  such,  we  have  modified 
the  final  rule  to  reflect  that  change. 

One  comment  noted  that  under  the 
proposed  rule  a  modified  voyage  plan 
for  transits  in  a  limited  geographical 
area  would  have  to  include  weather,  sea 
state,  and  tidal  conditions.  The 
comment  also  noted  that  these  factors 
may  not  be  significantly  different  from 
one  part  of  the  area  to  another,  and 
weather  forecasts  may  not  be  available 
for  a  particular  area,  either.  The 
comment  concluded  that  the  specifics  of 
a  voyage  plan  for  a  port  complex  need 
not  be  as  detailed  as  those  for  a  coastal 
transit  of  significant  duration.  The 
comment  suggested  that  current  weather 
has  only  to  be  noted  in  the  vessel's  log 
at  time  of  transit.  We  agree.  Although  in 
some  instances  the  towing  vessel  is  not 
required  to  carry  a  log,  it  remains 
common  practice  for  the  industry.  As 
long  as  the  weather  is  accounted  for  in 
the  voyage  plan  or  the  vessel's  log  book, 
an  entry  in  either  will  satisfy  the 
requirement.  The  final  rule  has  been 
changed  accordingly. 

One  comment  noted  that  an  owner  or 
operator  of  a  tank  barge  may  prepare  a 
modified  voyage  plan  for  an  intra-port 
transit  of  not  more  than  four  hoiu^.  It 
further  noted  that,  because  of 
constraints  on  berthing  availability,  an 
operator  loads  cargo  early  and  then  the 
vessel  proceeds  at  reduced  speed  to  take 
advantage  of  favorable  tide  conditions  at 
its  final  destination.  This  operating 
method  may  result  in  an  intra-port 
transit  of  greater  than  four  hours,  even 
though  distance  traveled  is  minimal. 
The  comment  recommended  that  the 
modified  voyage  plan  be  acceptable  for 
all  intra-port  transits  and  that  the  four- 
hour  limitation  be  deleted.  We  disagree. 
The  abbreviated  voyage  plan  came  about 
in  the  first  place  as  an  alternative  to 
reduce  the  amoimt  of  required 
information,  taking  into  account  the 
short  intra-port  transit  of  a  tug  and 
barge.  Although  intra-port-transits  may 
not  require  the  same  planning,  the 
intention  of  the  four-hour  time  limit  was 
to  avoid  the  inherent  risks  present  in  a 
longer  voyage  where  risk  is  heightened, 
especially  in  ports  of  high-density 
traffic. 

One  comment  noted  that 
§  165.100(d)(3)(ii)(A)  is  very  similar  to 
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4(  CFR  35.05-15(b)(l)(iv).  It  is 
re :  ommended  that  we  modify  46  CFR 
p{  J  t  35  so  as  to  include  cargo  quantities 
to  cover  all  barges,  not  just 
lanned  ones,  and  that  we  then  cross- 
^r  to  it  in  33  CFR  165.100(d)(3).  The 
iment  hulher  stated  that  any  effort 
~ie  Coast  Guard  to  consolidate  its 
rules  would  be  greatly  appreciated  by 
the  regulated  community.  We  note  the 
comment  but  find  it  beyond  the  scope 
''  "  is  rulemaking  because  46  CFR  part 
Is  a  national  rule. 

N  legation  Restricted  Areas 

.  comment  supported  the  designation 
o^  fisher's  Island  and  the  eastern  part  of 

I  Cod  as  Navigation  Restricted 

s. 

le  comment  noted  that  the  proposed 
nilie  would  preclude  mariners  from 
sejeking  and  hiding  underneath  the  hook 
of  Cape  Cod  while  waiting  for  bad 
weather  to  subside.  We  disagree.  The 
rulb  simply  requires  any  tank  barge 
desiring  to  operate  in  the  designated 
araato  obtain  authorization  from  the 
CQTP.  Thus,  a  towing  vessel  may 
request  such  authorization  in  the  event 
of  an  emergency  to  avoid  endangering 
the  vessel. 

Rmilatory  Assessment 

i'his  rule  is  not  a  significant 
re^latory  action  under  3(f)  of  Executive 
Order  12866  and  does  not  require  an 
astsiessment  of  potential  costs  and 
benefits  under  section  6(a)(3)  of  that 
Oraer.  It  has  not  been  reviewed  by  the 
Onice  of  Management  and  Budget 
(OMB)  under  that  Order.  It  is  not 

ificant  under  the  regulatory  poUcies 
procedures  of  the  Department  of 
isportation  (DOT)  (44  FR  11040; 
^ruary  26, 1979). 
Regulatory  Assessment  imder 
agraph  lOe  of  the  regulatory  policies 
procedures  of  £>0T  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  under  ADDRESSES.  A 
si^i^ary  of  the  Assessment  follows: 

tary  of  Benefits 
principal  benefits  of  this  rule  are 
piititection  against  oil  spillage,  hiunan 
casualties,  and  property  damage  that 
result  from  navigation-related 
idents  of  tank  barges  and  towing 
lis  while  underway  in  the  navigable 
wMers  of  the  First  Coast  Guard  District. 
Quantifiable  benefits  accrue  from 
av  Erted  pollution  measured  in  barrels  of 
oi  l|not  spilled,  averted  injuries  and 
d^ths,  and  averted  damage  to  vessels 
an  d  property  measured  in  dollars. 

Using  information  fix)m  the  Coast 
Gi  I  ird  Marine  Safety  Management 
S)  item  from  January  1, 1992,  to 
I]tt(»mber  31, 1996,  we  reviewed  96 


tank  barge  casualty  cases.  These 
casualties  involved  vessels  that  were 
imderway  within  the  boundaries  of  the 
First  Coast  Guard  District  which  would 
have  been  affected  by  this  rule  if  it  had 
been  in  effect.  This  period  represents 
some  post  OPA-90  experience,  is  long 
enou^  to  survey  a  significant  niunber 
of  casualties,  and  short  enough  to  avoid 
old  problems  which  are  now  solved. 
These  96  cases  provided  the  pool  &t)m 
which  the  benefits  are  estimated.  During 
this  base  period,  there  was  no  reported 
oil  spilled  from  double-hull  barges. 

For  all  four  measures,  we  reviewed 
each  casualty  case  report  to  assess 
whether  the  casualty  could  have  been 
prevented  or  diminished  in  severity  by 
this  rule.  A  team  of  Coast  Guard 
analysts  assigned  an  effectiveness 
degree  to  which  each  measiue  would 
have  positively  affected  each  casualty 
case.  We  tabulated  data  on  deaths  and 
injuries,  oil  spillage,  and  dollar  totals 
reported  for  damage  to  the  tank  barges, 
towing  vessels,  piers,  or  other 
structiues,  and  estimated  benefits  for 
each  measure  adjusted  to  the  accurate 
de«ree  of  effectiveness. 

The  assessment  indicated  that,  until 
the  phase-out  of  single-hull  tank  vessels 
(Sec.  4115(a)  of  OPA  90).  the 
requirements  of  this  RNA  would  bring 
total  benefits  of  $454,365  in  averted 
damage  to  vessels  and  property  (1998 
dollars);  $155,107  in  averted  deaths 
(1998  dollars);  and  384.85  barrels  of  oil 
in  averted  pollution.  These  niunbers  are 
different  from  those  in  the  Preliminary 
Regulatory  Assessment  due  to  a 
refinement  of  the  phase-out 
methodology. 

Summary  of  Costs 

Businesses  that  use  tank  barge  and 
towing  vessels  within  the  geographic 
boundaries  of  the  First  District,  as  well 
as  the  tank  barge  and  towing  vessel 
industries  themselves,  will  bear  the 
majority  of  the  costs  of  this  rule. 

The  cost  of  this  rule  is  the  siun  of 
costs  from  the  requirements  for  positive 
control  for  barges,  enhanced 
communications,  voyage  planning,  and 
restricted  navigation  areas.  These 
anticipated  costs  recognize  that  many  of 
the  towing  vessels  and  tank  barges 
operating  within  the  geographic 
boundaries  of  the  First  District  are 
already  in  compliance  with  these 
requirements. 

(1)  Positive  Control  for  Barges:  Data 
from  the  U.S.  Army  Corps  of  Engineers 
indicated  that  there  are  approximately 
12,892  transits  occurring  within  the 
District  each  year.  Of  these  transits,  we 
estimate  1.95%,  or  251,  involve  a  single- 
hull,  petroleiun-laden  tank  barge  being 
towed  by  a  tug  without  twin  engines  or 


twin  screws,  and  thus,  this  rule  would 
require  an  escort  or  assist  tug.  The  cost 
of  an  escort  or  assist  tug  is  $300  an  hour. 
It  is  assumed  this  escort  or  assist  tug 
would,  on  average,  spend  20  hours  in 
round  trip  service  on  each  transit.  The 
cost  of  the  tug  for  a  single  transit  would 
therefore  be  $6,000.  Discounting  to  1998 
dollars,  and  factoring  in  the  phase-out  of 
single-hull  tank  barges,  we  calculate  the 
costs  of  these  tugs  at  $12,796,834. 

(2)  Enhanced  Communications:  This 
rule  would  require  the  operator  of  a 
towing  vessel  to  make  approximately 
eight  securite  calls  during  the  average 
transit  in  the  First  District.  Each  securite 
call  would  take  about  30  seconds  or  4 
minutes  each  transit.  The  securite  calls 
will  be  placed  by  the  person  on  watch 
and  it  is  assmned  that  the  master  and 
the  mate  each  make  half  of  the  securite 
calls.  The  average  daily  billing  rate  for 

a  towing  vessel's  master  is  $400,  while 
the  average  daily  billing  rate  for  a 
towing  vessel's  mate  is  $270.  Based  cm 
an  eight-hour  day,  the  opportunity  cost 
of  the  securite  call  rule  for  each  transit 
is  $2.79.  We  estimated  that  55%  of  the 
12,892  annual  transits,  7,091  transits, 
involve  oil-laden  tank  barges.  With 
7,091  transits  within  the  First  District 
each  year  affected  by  the  enhanced 
communications  rule,  discounting  to 
1998  dollars,  we  calculate  the 
opportunity  cost  of  enhanced 
communications  at  $186,892.  However, 
these  enhanced  communications 
requirements  do  not  truly  represent  a 
cost  upon  the  towing  vessel  operator. 
The  securite  calls  will  become  a  routine 
task  of  the  person  on  watch,  and  will 
neither  cause  this  person  to  spend 
additional  time  performing  watch 
duties,  nor  detract  from  the  time 
available  for  performing  existing  duties. 
Therefore,  the  total  cost  of  enhanced 
communications  is  $0. 

(3)  Voyage  Planning:  For  each  transit, 
as  a  representative  of  the  owner  or 
operator,  the  master  of  the  towing  vessel 
spends  approximately  30  minutes 
preparing  the  voyage  plan.  Again,  the 
average  daily  billing  rate  for  a  towing 
vessel's  master  is  $400.  We  estimated 
that  55%  of  the  annual  transits  involve 
oil-laden  tank  barges.  Further,  using 
data  from  the  American  Waterway 
Operators,  we  assumed  that  90%  of  the 
transits  are  already  in  compliance  with 
this  rule.  For  the  12,892  transits  within 
the  First  District  each  year,  voyage 
planning  will  affect  709  transits.  The 
cost  of  voyage  planning,  discounted  to 
1998  dollars,  would  be  $167,461. 

(4)  Navigation  Restriction  Areas: 
Currently  all  towing  vessels  and  tank 
barges  operating  within  the  geographic 
boundaries  of  the  First  District,  avoid 
operating  in  the  areas  of  Fishers  Island 
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Sound  and  the  eastern  portion  of  Cape 
Cod  Bay  addressed  in  this  rule.  The  cost 
of  navigation  restriction  area  is  $0. 
summary:  The  total  present  value  of  the 
costs  of  this  rule  (1998  dollars)  would 
be  $12,964,345  ($12,796,834  for  positive 
control  of  barges  ■•■  $0  for  enhanced 
communications  +  $167,461  for  voyage 
planning  +  $0  for  navigation  restriction 
areas].  In  terms  of  cost-effiectiveness, 
this  rule  would  prevent  future  pollution 
in  the  First  District  at  a  cost  of  $32,103 
per  barrel  of  oil  not  spilled. 

Small  Entities 

Under  the  Regulatory  Fle?pbility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
considered  whether  this  rule  will  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50.000. 

The  rule  requires  that  all  transits 
involving  towing  vessels  that  are  not 
equipped  with  twin-screw  and  twin- 
engine  propulsion  and  are  engaged  in 
towing  petroleum-laden  tank  barges  in 
the  navigable  waters  of  the  First  Coast 
Guard  District,  employ  escorts  or  assist 

tUfiS. 

It  is  primarily  the  businesses  that  hire 
the  towing  vessels  and  tank  barges  for 
transporting  their  goods  that  directly 
inou-  the  costs  of  ^s  rulemaking  by 
having  to  pay  for  the  escorts  or  assist 
tugs.  However,  some  towing-vessel 
companies,  most  of  which  are  small 
entities,  may  be  indirectly  affected  by 
this  rule  if  they  can  no  longer  provide 
tug  service  at  a  competitive  price 
because  of  the  requirement  that  they 
einploy  escorts  or  assist  tugs. 

These  companies  do  have  alternatives 
available,  under  which  they  may  use 
their  towing  vessels  without  twin- 
screws  or  twin  engines  for,  say,  pushing 
barges  in  narrow  rivers  or  pushing 
freight  barges.  Additionally,  with  only 
5%  of  all  towing  vessels  not  having  the 
necessary  propulsion  equipment,  nearly 
all  the  towing  companies  are  already  in 
compliance.  Further,  information  from 
towing  vessel  operators  indicate  that 
they  already  select  against  the  use  of 
their  towing  vessels  without  twin 
screws  or  twin  engines  for  the  practice 
of  towing  petroleum-laden  tank  barges. 
Finally,  the  cost  of  escorts  or  assist  tugs 
is  low  in  comparison  with  the  cost  of 
replacing  or  retro-fitting  all  their  vessels 
without  twin  screws  or  twin  engines 
with  a  compliant  propulsion  system. 

Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  final  rule 
will  not  have  a  significant  economic 


impact  on  a  substantial  niunber  of  small 
entities. 

Assistance  for  Small  Entities 

In  accordance  with  section  213(a)  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Pub. 
L.  104-121).  the  Coast  Guard  offered  to 
assist  small  entities  in  understanding 
the  rule  so  that  they  can  better  evaluate 
its  effects  on  them  and  participate  in  the 
rulemaking.  Commander  (m).  First  Coast 
Guard  District,  provided  explanatory 
information  to  a  number  of  individuals 
by  telephone. 

The  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  10  Regional  Fairness  Boards  were 
established  to  receive  comments  fi'om 
small  businesses  about  enforcement  by 
Federal  agencies.  The  Ombudsman  will 
annually  evaluate  enforcement  and  rate 
each  agency's  responsiveness  to  small 
business.  If  you  wish  to  comment  on 
enforcement  by  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  final  rule  provides  for  a 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

As  required  by  5  U.S.C.  3507(d),  the 
Coast  Guard  submitted  a  copy  of  this 
rule  to  the  Office  of  Management  and 
Budget  (OMB)  for  its  review  of  the 
collection  of  information.  No  collection 
of  information-specific  comments  were 
submitted  to  the  docket  in  response  to 
the  NPRM.  OMB  has  approved  the 
collection.  The  section  niunber  is 
§  165.100(d)(3),  and  the  corresponding 
approval  niunber  fit)m  OMB  is  OMB 
Control  Number  2115-0637,  which 
expires  on  November  30,  2001. 

Persons  are  not  required  to  respond  to 
a  collection  of  information  imless  it 
displays  a  ciurently  valid  OMB  Control 
Niunber. 

Federalism 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  It  has  been  determined  that  there 
will  be  some  preemptive  impacts  on  the 
Rhode  Island  Tank  Vessel  Safety  Act,  46 
R.I.G.L.  §  12.6.  Specifically,  the  rules  on 
positive  control  for  barges  [33  CFR 
§  165.100(d)(1)]  will  preempt  46  R.  I.  G. 
L.  §  12.6-8(a)(3)  on  the  same  subject. 
The  rules  on  enhanced  communications 
(33  CFR  §  165.100(d)(2)J  will  preempt 
46  R.  I.  G.  L.  §  12.6-8(b)  on  the  same 
subject.  The  rules  on  voyage  planning 
[33  CFR  §  165.100(d)(3)]  will  preempt 
46  R.  I.  G.  L.  §  12.6-8(c)  on  the  same 
subject.  However,  the  Rhode  Island 
Tank  Vessel  Safety  Act,  at  46  R.I.G.L. 


§  12.6-12  presaged  preemption  of  this 
sort.  The  other  provisions  of  46  R.I.G.L. 
§  12.6,  although  still  subject  to  a 
separate  preemption  analysis,  remain 
unaffected  by  this  final  rule.  No  other 
states  within  the  regulated  navigation 
area  have  enacted  a  similar  regime. 
Therefore,  it  has  been  determined  that 
this  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Unfunded  Mandates 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104-4, 109  Stat.  48,  requires  Federal 
agencies  to  assess  the  effects  of  certain 
regulatory  actions  on  State,  local,  and 
tribal  governments,  and  the  private 
sector.  UMRA  requires  a  written 
statement  of  economic  and  regulatory 
alternatives  for  final  rules  that  contain 
Federal  mandates.  A  "Federal  mandate" 
is  a  new  or  additional  enforceable  duty 
imposed  on  any  State,  local,  or  tribal 
government,  or  the  private  sector.  If  any 
Federal  mandate  causes  those  entities  to 
spend,  in  the  aggregate  $100  million  or 
more  in  any  one  year,  the  UMRA 
analysis  is  required.  This  final  rule 
would  not  impose  Federal  mandates  on 
any  State,  local,  or  tribal  governments, 
or  the  private  sector. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  thQt  under  figure  2-1, 
paragraphs  34(g)  and  (i)  of  Commandant 
Instruction  M16475.1C.  this  rule  is 
categorically  excluded  bom  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  1^  Subjects  in  33  CFR  Part  165 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165,  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UNITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
is  revised  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
Sec.  311.  Pub.  L.  105-383;  33  CFR  1.05-1(|^. 
6.04-1. 6.04-6  and  160.5;  49  CFR  1.46. 

2.  Add  §  165.100  to  read  as  follows: 

§165.100  Regulated  Navigation  Area: 
Navigable  waters  within  the  First  Coast 
Guard  DistricL 

(a)  Regulated  navigation  area.  All 
navigable  waters  of  the  United  States,  as 
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:)iat  term  is  used  in  33  CFR  2.05-25(a), 
Mrithin  the  geographic  boundaries  of  the 
t  irst  Coast  Guud  District,  as  defined  in 
33  CFR  3.05-1  (b). 

(b)  Definitions.  Tenns  used  in  this 

i  iction  have  the  same  meaning  as  those 
ftund  in  33  CFR  157.03.  Single-hull 
identifies  any  tank  barge  that  is  not  a 

iouble-hull  tank  barge. 

(c)  Applicability.  "Hiis  section  applies 
:^  primary  towing  vessels  engaged  in 
iowing  tank  barges  carr)ring  petroleum 
Oil  in  bulk  as  cargo  in  the  regidated 
HJavigation  area,  or  as  authorized  by  the 

I  [strict  Commander, 
(d)  Relations — (1)  Positive  control 
r  barges,  (i)  Except  as  provided  in 
paragraph  (d)(l)(iii)  of  this  section,  each 
single-hull  tank  barge,  unless  being 
towed  by  a  primary  towing  vessel  with 
twin-screw  propulsion  and  with  a 
separate  system  for  power  to  each 
screw,  must  be  accompanied  by  an 
^$cort  or  assist  tug  of  sufficient 
capability  to  promptly  push  or  tow  the 
tank  barge  away  from  danger  of 
funding  or  collision  in  die  event  of— 

(A)  A  propulsion  failure; 

(B)  A  parted  towing  line; 

(C)  A  loss  of  tow; 

(D)  A  fire; 

(E)  Groimding; 

(F)  A  loss  of  steering;  or 

(G)  Any  other  casuuty  that  affects  the 
navigation  or  seaworthiness  of  either 
vessel. 

(ii)  Double-hull  tank  barges  are 
»|cempt  fiom  paragraph  (d)(l)(i)  of  this 
S0ction. 

Brhe  cognizant  Captain  of  the  Port 
)  may  authorize  an  exemption 
le  requirements  of  paragraph 
(^)(l)(i)  of  this  section  for  any  tank 
nuge  with  a  capacity  of  less  than  25,000 
barrels,  to  operate  in  an  area  with 
^mited  depth  or  width  such  as  a  creek 
bt'  small  river.  Each  request  for  an 
exemption  under  this  section  must  be 
submitted  in  writing  to  the  cognizant 

11  (iv)  The  operator  of  a  towing  vessel 
engaged  in  towing  any  tank  barge  must 
iiimediately  call  for  an  escort  or  assist 
tug  to  render  assistance  in  the  event  of 
|i^y  of  the  occurrences  identified  in 
igraph  (d)(l)(i)  of  this  section. 
(2)  Enhanced  communications.  Each 

1  engaged  in  towing  a  tank  barge 
ust  communicate  by  radio  on  marine 
band  or  Very  High  Frequency  (VHF) 
channel  13  or  16,  and  issue  securite 
calls  on  marine  band  or  VHF  channel  13 
0r  16.  upon  approach  to  the  following 
places: 
,  (i)  Execution  Rocks  Light  (USCG  Light 
ist  No.  [LLNR]  21440). 
J  (ii)  Matinecock  Point  Shoal  Buoy 
inm  21420). 
(iii)  32A  Buoy  (LLNR  21380). 


(iv)  Cable  and  Anchor  Reef  Buoy 
(LLNR  21330). 

(v)  Stratford  Middle  Ground  Light 
(LLNR  21260). 

(vi)  Old  Field  Point  Ught  (LLNR 
21275). 

(vii)  Approach  to  Stratford  Point  from 
the  south  (NOAA  Chart  12370). 

(viii)  Falkner  Island  Light  (LLNR 
21170). 

(ix)  TE  Buoy  (LLNR  21160). 

(x)  CF  Buoy  (LLNR  21140). 

(xi)  PI  Buoy  (LLNR  21080). 

(xii)  Race  Rock  Li^t  (LLNR  19815). 

(xiii)  Valiant  Rock  Buoy  (LLNR 
19825). 

(xiv)  Approach  to  Point  Judith  in 
vicinity  of  Block  Island  ferry  route. 

(xv)  Buzzards  Bay  Entrance  Light 
(LLNR  630). 

(xvi)  Buzzards  Bay  Midchannel 
Lighted  Buoy  (LLNR  16055) 

(xvii)  Cleveland  East  Ledge  Light 
(LLNR  16085). 

(xviii)  Hog  Island  buoys  1  (LLNR 
16130)  and  2  (LLNR  16135). 

(xix)  Approach  to  the  Bourne  Bridge. 

(xx)  Approach  to  the  Sagamore 
Bridge. 

(xxi)  Approach  to  the  eastern  entrance 
of  Cape  Cod  Canal. 

(3)  Voyage  planning,  (i)  Each  owner 
or  operator  of  a  towing  vessel  employed 
to  tow  a  tank  barge  shall  prepare  a 
written  voyage  plan  for  each  transit  of 
the  tank  barge. 

(ii)  The  watch  officer  is  authorized  to 
make  modifications  to  the  plan  and 
validate  it  as  necessary. 

(iii)  Except  as  provided  in  paragraph 
(d)(3)(iv)  of  this  section,  each  voyage 
plan  must  contain: 

(A)  A  description  of  the  type,  volume, 
and  grade  of  cargo. 

(B)  Applicable  information  fiom 
nautical  charts  and  publications, 
including  Coast  Pilot,  Coast  Guard  Light 
List,  and  Coast  Guard  Local  Notice  to 
Mariners,  for  the  destination(s). 

(C)  Ciurent  and  forecasted  weather, 
including  visibility,  wind,  and  sea  state, 
for  the  destination(s). 

(D)  Data  on  tides  and  tidal  currents  for 
the  destination(s). 

(E)  Forward  and  after  drafts  of  the 
tank  barge,  and  under-keel  and  vertical 
clearances  for  each  port  and  berthing 
area. 

(F)  Pre-departure  checklists. 

(G)  CalciUated  speed  and  estimated 
times  of  arrival  at  proposed  waypoints. 

(H)  Communication  contacts  at  Vessel 
Traffic  Service  (VTS)  (if  applicable), 
bridges,  and  facilities,  and  port-specific 
requirements  for  VHF  radio. 

(I)  The  master's  standing  orders 
detailing  closest  points  of  approach, 
special  conditions,  and  critical 
maneuvers. 


(iv)  Each  owner  or  ofwrator  of  a  tank 
barge  on  an  intra-port  transit  of  not 
more  than  foiu-  hours  may  prepare  a 
vovageplan  that  contains: 

(A)  The  information  described  in 
paragraphs  (d)(3)(iii)(D)  and  (E)  of  this 
section. 

(B)  Ciurent  weather  conditions 
including  visibility,  wind,  and  sea  state. 
This  information  may  be  entered  in 
either  the  voyage  plain  or  towing  vessel's 
logbook. 

(C)  The  channels  of  VHF  radio  to 
monitor. 

(D)  Other  considerations  such  as 
availability  of  pilot,  assist  tug,  berth, 
and  line-handlers,  depth  of  berth  at 
mean  low  water,  danger  areas,  and 
seciuite  calls. 

(4)  Navigation  restriction  areas. 
Unless  audiorized  by  the  cognizant 
COTP,  no  tank  baree  may  operate  in — 

(i)  "The  waters  ofCape  Cod  Bay  south 
of  latitude  42°  5'  North  and  east  of 
longitude  70"'  25'  West;  or 

(ii)  The  waters  of  Fishers  Island 
Sound  east  of  longitude  72°  2'  West,  and 
west  of  longitude  71°  55'  West 

Dated:  December  18. 1998. 
[FR  Doc.  98-34414  Filed  12-24-98;  8:54  am] 
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PRESIDIO  TRUST 

36  CFR  Parts  1007, 1008  and  1000 
MN  3212-AA01 

Management  of  the  Presidio:  Freedom 
of  Information  Act,  Privacy  Act,  and 
FederalTort  Claims  Act 

agency:  The  Presidio  Trust. 
ACTION:  Final  rule. 

SUIMIARY:  The  Presidio  Trust  (Trust) 
pubhshed  proposed  regulations  in  the 
Federal  Register  on  September  18, 1998 
(63  FR  50024-50055)  concerning 
management  of  the  area  under  the 
administrative  jurisdiction  of  the  Trust 
as  well  as  various  administrative 
matters.  The  public  comment  period  on 
portions  of  these  proposed  regulations 
(proposed  36  CFR  Parts  1007, 1008,  and 
1009)  closed  on  November  17, 1998, 
while  the  public  comment  period  on  the 
remaining  portions  (proposisd  36  CFR 
Parts  1001, 1002, 1003. 1004. 1005.  and 
1006)  was  extended  until  January  8, 
1999.  See  63  FR  64023  (November  18, 
1998).  In  today's  action,  the  Trust  is 
promulgating  final  regulations 
concerning  the  Freedom  of  Information 
Act  (Part  1007).  the  Privacy  Act  (Part 
1008),  and  the  Federal  Tort  Claims  Act 
(Part  1009). 

DATES:  These  regidations  will  be 
effective  on  January  29, 1999. 
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FOn  FURTHER  INFORMATION  CONTACT: 
Karen  A.  Cook,  General  Counsel,  The 
Presidio  Trust,  34  Graham  Street,  P.O. 
Box  29052,  San  Francisco,  CA  94129- 
0052.  Telephone:  415-561-5300. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Presidio  Trust  is  today 
promulgating  final  regulations 
concerning  processing  of  requests  under 
the  Freedom  of  Information  Act  (FOIA), 
requests  under  the  Privacy  Act,  and 
claims  imder  the  Federal  Tort  Claims 
Act.  These  regulations  were  proposed 
by  the  Trust  by  publication  in  the 
Federal  Register  on  September  18, 1998 
(63  FR  50024-50055).  Other  background 
information  concerning  the  Presidio 
Trust  and  this  rulemaking  was 
presented  in  the  preamble  to  the 
proposed  regulations. 

Consideration  of  Comments  Received 
and  Discussion  of  Changes  Made 

The  Trust  solicited  public  comment 
on  these  regulations  in  their  proposed 
form  for  a  period  of  sixty  days.  In 
addition,  the  Trust  consulted  with  the 
Secretary  of  the  Interior,  who  serves  on 
the  Trust's  Board  of  Directors  pursuant 
to  sec.  103(c)(1)(A)  of  the  Trust  Act,  as 
well  as  with  officials  of  the  Department 
of  the  Interior  and  the  National  Park 
Service  designated  by  the  Secretary  of 
the  Interior  to  facilitate  such 
consultation.  Staff  of  the  Trust  also 
thoroughly  reviewed  the  proposed 
regulations  for  grammar,  pimctuation, 
and  readability. 

One  written  comment  was  received 
from  the  public.  This  comment  is 
available  for  public  inspection  and 
copying  by  contacting  the  Trust  at  the 
address  noted  above.  The  commenter 
objected  to  proposed  §  1007.8(c)(3). 
which  provides  for  judicial  review  of 
adverse  FOIA  decisions  by  the  Trust 
only  in  the  U.S.  District  Court  for  the 
Northern  District  of  California.  The 
commenter  believed  that  this  restriction 
would  have  the  potential  to  curtail  the 
public's  ability  to  appeal  a  decision  by 
the  Trust.  This  was  not  the  Trust's 
intention  in  proposing  this  regulation: 
rather,  the  Trust  proposed  this 
regulation  in  order  to  adhere  to  the 
limitations  established  in  the  Trust's 
enabling  statute.  Title  I  of  Public  Law 
104-333.  Section  104(h)  of  that  law 
limits  suits  against  the  Trust  to  the  U.S. 
District  Court  for  the  Northern  District 
of  California.  As  a  result,  the  final 
regulation  on  this  point  remains 
unchanged. 

The  one  written  comment  received 
also  objected  to  the  elimination  of 
language  describing  the  factors  likely  to 
be  used  in  reviewing  requests  for  fee 


reduction  or  waiver.  This  language  is 
found  in  the  regulations  of  the 
Department  of  the  Interior— on  which 
the  Trust  based  its  FOIA  regulations — 
at  43  CFR  2.21(a)(2)  and  (a)(3).  These 
factors  were  not  included  in  the  Trust's 
proposed  regulations  because  the  Trust 
believes  they  are  not  a  necessary  part  of 
the  regulatory  language,  which  the  Trust 
wants  to  keep  as  simple  and  short  as 
possible.  This  should  not  be  read  as  an 
indication  that  the  Trust  will  not  look 
to  these  factors,  among  others,  in 
making  decisions  on  fee  waiver 
requests.  The  commenter  noted  that 
these  factors  are  intended  to  educate  the 
individuals  and  organizations  seeking 
information  in  the  public  interest  as  to 
the  kinds  of  requests  for  information  for 
which  fee  waivers  or  reductions  may  be 
granted.  The  Trust  agrees,  that  this  is  the 
intent  behind  publishing  these  factors 
and  believes  that  this  intent  will  best  be 
served  by  publishing  these  factors  in 
informal  guidance  to  the  public 
concerning  FOIA  requests  of  the  Trust. 
The  Trust  anticipates  that  this  guidance 
will  be  published  on  the  Trust's  internet 
website  (http://www.  presidiotrust.gov) 
in  the  near  future. 

As  a  result  of  informal  consultations 
and  internal  review,  the  Trust  made  a 
number  of  minor  modifications  to  the 
proposed  version  of  these  regulations. 
None  of  these  modifications  effects  any 
substantive  change  in  the  intent  of  the 
proposed  regulations:  in  fact,  most  are 
concerned  with  matters  of  format  and 
punctuation.  For  ease  of  reference  and 
public  notice,  they  are  enumerated 
below: 

The  authority  citation  for  the  FOIA 
regulations  was  amended  to  add  a 
reference  to  Executive  order  12,600, 
Predisclosure  Notification  Procediu^s 
for  Confidential  Commercial 
Information.  In  particular,  §  1007.4(c) 
relies  on  this  authority. 

The  definitions  of  "FOIA"  and  "FOIA 
Officer,"  which  were  contained  in 
§  1001.4  of  the  proposed  regulations 
published  on  September  18, 1998  (63  FR 
50033),  have  been  incorporated  into' 
§  1007.1(a)  and  (b)  of  these  final 
regulations.  This  change  was  necessary 
because  the  comment  period  on  Part 
1001  of  the  proposed  regulations  has  not 
yet  closed,  but  these  definitions  are 
essential  to  understanding  Part  1007. 

For  the  sake  of  readabihty,  the  final 
regulations  also  revised  the  language  in 
Parts  1007  and  1008  requiring 
prominent  legends  on  both  the  envelope 
containing  a  request  or  appeal  and  the 
document  itself.  This  revision  was  made 
to  §§  1007.3(b)(5),  1008.11(b)(2),  and 
1008.14(b)(2)  and  conforms  to  the 
language  used  in  §  1007.7(c)(3),  which 
reads:  "To  expedite  processing,  both  the 


envelope  containing  a  notice  of  appeal 
and  the  face  of  the  notice  should  bear 
the  legend  'FREEDOM  OF 
INFORMATION  APPEAL.' "  No 
substantive  change  is  intended  by  this 
minor  change  in  wording. 

In  §  1007.5(d)(4).  the  proposed 
language  was  not  as  clear  as  possible 
concerning  whether  the  decision  due 
within  ten  calendar  days  of  receiving  a 
request  for  expedited  processing  was  to 
be  made  concerning  the  request  for 
expedited  processing  or  the  underlying 
FOIA  request  itself.  The  final  regulation 
states  more  clearly  that  the  decision  due 
within  ten  calendar  days  is  on  the 
request  for  expedited  processing,  which, 
if  granted,  will  result  in  priority  being 
given  to  processing  of  the  underlying 
FOIA  request. 

Proposed  §  1007.9(a)(1)  referred  to  the 
"current  schedule  of  charges 
determined  by  the  Board  •  *  *  ."  This 
provision  has  been  revised,  for  the  sake 
of  administrative  efficiency  and 
consistent  with  Board  resolution,  to 
indicate  that  the  schedule  of  charges 
will  be  determined  by  the  Trust's 
Executive  Director.  A  sinular  change  has 
been  made  in  §  1008.15(d)(2).  which 
refers  to  the  same  schedvde  of  charges. 
In  addition,  each  of  these  sections  has 
been  revised  to  incorporate  into  the 
regulatory  language  the  requirement  that 
these  charges  be  set  at  the  level 
necessary  to  recoup  the  full  allowable 
direct  costs  to  the  Trust.  This 
requirement  was  noted  in  the  preamble 
to  the  proposed  regidations  (at  63  FR 
50030)  and  has  been  set  pursuant  to  5 
U.S.C.  552(a)(4)(A)(i)  by  sec.  7  of  the 
Office  of  Management  and  Budget's 
Uniform  Freedom  of  Information  Act 
Fee  Schedule  and  Guidelines,  52  FR 
10012  (Mar.  27, 1987).  The  current 
charges  for  services  that  are  likely  to  be 
requested  on  a  regular  basis  are  as 
follows: 

— ^For  black  and  white  copies  of 
dociunents  reproduced  on  a  standard 
office  photocopying  machine  in  sizes 
of  8V2  X 11  inches  or  8V2  x  14  inches, 
the  charge  is  $0.20  per  page  for  single- 
sided  copies  and  $0.40  per  page  for 
double-sided  copies.  For  copies  of 
documents  that  require  special 
handling  because  of  their  age,  size,  or 
color,  the  charge  will  be  based  on  the 
direct  costs  of  reproducing  the 
materials. 

— ^Time  for  search  and  review  of 
documents  in  response  to  requests 
will  be  charged  at  the  rate  of  $6.25  per 
quarter  hour  (or  portion  thereof)  when 
the  search  and  review  is  performed  by 
administrative  sta:^  and  $10.00  per 
hoiu-  (or  portion  thereof)  when  the 
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isbarch  and  review  is  performed  by 
professional  staff. 
— bther  materials  or  services  provided 
in  response  to  a  request — including 
put  not  limited  to  delivery  by  means 
ether  than  regular  mail;  searching, 
reviewing,  or  providing  records  in 
microfiche  or  electronic  form;  or 
nithenticating  copies — will  be 
i^iarged  at  the  full  allowable  direct 
bast  to  the  Trust  calculated  on  a  case- 
l^r-case  basis. 

Ijroposed  §  1007.9(a)(2)  referred  to 
"t]|e  costs  of  collecting"  a  fee.  \n  order 
to  be  consistent  with  Ae  0MB 
Guidelines  noted  above,  this  provision 
has  been  revised  to  refer  to  "the  costs 
of  ibutine  collection  and  processing"  of 
a  fee.  The  Trust  has  determined  that  this 
is  currently  $5.00. 

Proposed  §  1007.9(h)(1)  allowed  the 
Trjilst  to  require  advance  payment  of 
FOIA  fees  where  the  fees  are  anticipated 
"to  exceed  $250.00  and  the  requester 
does  not  have  a  history  of  prompt 
pajyment  of  FOIA  fees  *  *  •  ."  This 
language  was  taken  directly  from  the 
F(|)IA  regulations  of  the  Department  of 
thel  Interior  at  43  CFR  2.20(h).  FOIA 
it^lf  provides  that  "[n]o  agency  may 
rehire  advance  payment  of  any  fee 
unless  the  requester  has  previously 
failJed  to  pay  fees  in  a  timely  fashion,  or 
thp;  agency  has  determined  that  the  fee 
wjli  exceed  $250."  5  U.S.C. 
55i2(a)(4)(A)(v).  The  statute  therefore 
authorizes  the  Trust  to  require  advance 
paiyment  of  fees  that  will  exceed  $250 
regardless  of  the  requester's  payment 
history.  Accordingly,  the  Trust  has 
|sed  §  1007.g(h)(l)  to  be  consistent 

the  statute  by  removing  the  phrase 
id  the  requester  does  not  have  a 
iory  of  prompt  payment  of  FOIA 

le  other  criterion  of  the  statutory 
nsion  concerning  timely  payment  of 
is  aheady  covered  by  §  1007.9(h)(2). 
Injorder  to  clarify  that — consistent  with 
common  practice — processing  of  all  new 
or  pending  FOIA  requests  by  a 
ren^ester,  regardless  of  when  they  were 
received  by  the  Trust,  will  ordinarily  be 
suspended  for  non-payment  of  fees 
billed  to  that  requester,  these  final 
reflations  have  deleted  the  word 
"new"  in  the  two  places  where  it 
apji^ears  in  proposed  §  1007.9(h)(2).  Also 
along  these  lines,  the  final  regulations 
append  the  phrase  "at  the  requester's 
ex{}ense"  to  proposed  §  1007.1(c)(1)  in 
order  to  make  clear  that,  consistent  with 
thp|  Trust  Act's  requirement  that  the 
Triust  become  self-sufficient,  personal 
copies  of  dociunents  that  the  Trust 
mues  available  for  inspection  are  not 
or  l^narily  provided  free  of  charge. 

n  §  1008.2  of  the  proposed 
regiilations,  the  term  "Privacy  Act"  was 


defined  as  "section  3  of  the  Privacy  Act, 
5  U.S.C.  552a."  For  the  sake  of  clarity, 
this  was  revised  to  state  that  "Privacy 
Act  means  5  U.S.C.  552a."  Other 
definitions  in  §  1008.2  were  placed  in 
proper  alphabetical  order. 

Several  provisions  of  the  proposed 
regulations  referred  to  the 
"compendium"  to  be  pubUshed  under 
proposed  §  1001.7.  Because  the 
comment  period  on  proposed  §  1001.7 
has  not  yet  closed,  this  reference  has 
been  changed  to  refer  to  the 
"compilation"  required  imder 
§  1001.7(b)  of  the  Trust's  final  interim 
regulations,  which  are  currently  in 
effect.  This  change  was  made  to 
§  §  1007.9(a)(1),  1007.9(a)(2),  and 
1008.15(d)(2)  of  the  proposed 
regulations. 

Minor  grammatical  changes  were 
made  to  enhance  the  readability  of 
certain  provisions,  including 
§  §  1007.3(b)(3)(i)(A),  1007.4(b)(l)(i), 
and  1008.9(d).  In  §  1008.16(d)(1).  the 
cross-reference  to  §  1008.12  was 
corrected  to  §  1008.11.  In  addition, 
semicolons,  articles,  and  disjunctive  or 
conjunctive  prepositions  were  added  in 
various  locations  to  improve  readability. 

Regulatory  Impact  and  Congressional 
Review 

This  rulemaking  will  not  have  an 
annual  effect  of  $100  miUion  or  more  on 
the  economy  nor  adversely  affect 
productivity,  competition,  jobs,  prices, 
the  environment,  public  health  or 
safety,  or  State  or  local  governments. 
This  rule  will  not  interfere  with  an 
action  taken  or  planned  by  another 
agency  or  raise  new  legal  or  policy 
issues.  In  short,  little  or  no  effect  on  the 
national  economy  will  result  from 
adoption  of  this  rule.  Because  this  rule 
is  not  "economically  significant,"  it  is 
not  subject  to  review  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12866.  ^ 

The  Trust  has  determined  and 
certifies  pursuant  to  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.,  that 
this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities. 

The  Trust  has  determined  and 
certifies  pursuant  to  the  Unfunded 
Mandates  Reform  Act,  2  U.S.C.  1502  et 
seq.,  that  this  rule  will  not  impose  a  cost 
of  $100  million  or  more  in  any  given 
year  on  local.  State,  or  tribal 
governments  or  private  entities. 

In  accordance  with  the  Congressional 
Review  Act,  5  U.S.C.  801  et  seq.,  the 
Trust  has  submitted  a  copy  of  this  rule, 
together  vrith  other  required 
information,  to  each  House  of  Congress 
and  to  the  Comptroller  General  of  the 
United  States  prior  to  publicatidn  of  this 


rule  in  the  Federal  Register.  This  rule 
is  not  a  "major  rule"  within  the 
meaning  of  the  Congressional  Review 
Act,  5  U.S.C.  801  et  seq. 

Environmental  Impact 

The  Presidio  Trust  prepared  an 
Environmental  Assessment  (EA)  in 
connection  with  the  proposed  version  of 
this  rule.  The  EA  determined  that  the 
proposed  version  of  this  rule  would  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment  because  it  is 
neither  intended  nor  expected  to  change 
the  physical  status  quo  of  the  Presidio 
in  any  significant  manner.  As  a  result, 
the  Trust  issued  a  Finding  of  No 
Significant  Impact  (FONSI)  concerning 
the  proposed  rule  and  therefore  did  not 
prepare  an  Environmental  Impact 
Statement  concerning  the  proposed  rule. 
The  EA  and  the  FONSI  were  prepared 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  42 
U.S.C.  4321  et  seq.  (NEPA),  and 
regulations  of  the  Council  on 
Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA.  40  CFR  parts  1500-1508.  Both 
the  EA  and  the  FONSI  are  available  for 
public  inspection  at  the  offices  of  the 
Presidio  Trust,  34  Graham  Street,  The 
Presidio,  San  Francisco,  CA  94129. 
between  the  hours  of  9:00  a.m.  and  5:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

In  light  of  the  non-substantive 
changes  made  to  the  proposed  version 
of  this  rule  before  its  consideration  by 
the  Trust  as  a  final  rule,  the  Trust  has 
adopted  the  prior  EA  and  issued  a 
Finding  of  No  Significant  Impact  with 
respect  to  this  final  rule. 

Paperwork  Reduction  Act 

This  final  rule  contains  no 
information  collection  requirements. 
Therefore,  clearance  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.,  is  not  required. 

Other  Applicable  Authorities 

The  Presidio  Trust  has  determined 
that  these  regulations  meet  the 
applicable  standards  provided  in  sees.  3 
(a)  and  (b)  of  Executive  Order  12988. 

List  of  Subjects 

36  CFR  Part  1007 

Administrative  practice  and 
procedure.  Freedom  of  information. 
Records. 

36  CFR  Part  1008 

Administrative  practice  and 
procedure.  Privacy,  Records. 
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36  CFR  Part  1009 

Administrative  practice  and 
procedure.  Tort  claims. 

Dated:  December  18, 1998. 
James  E.  Meadows, 
Executive  Director. 

Accordingly,  the  Presidio  Trust  adds 
36  CFR  Parts  1007, 1008,  and  1009.  as 
set  forth  below: 

PART  1007— REQUESTS  UNDER  THE 
FREEDOM  OF  INFORMATION  ACT 

1007.1  Purpose  and  scope. 

1007.2  Records  available. 

1007.3  Requests  for  records. 

1007.4  Preliminary  processing  of  requests. 

1007.5  Action  on  initial  requests. 

1007.6  Time  limits  for  processing  initial 
requests. 

1007.7  Appeals. 

1007.8  Action  on  appeals. 

1007.9  Fees. 

1007.10  Waiver  of  fees. 

Authority:  Pub.  L  104-333, 110  Stat.  4097 
(16  U.S.C.  460bb  note);  5  U.S.C  552;  E.O. 
12,600,  52  FR  23781.  3  CFR,  1988  Comp..  p. 
235. 

§  1007.1    Purpoae  and  scope. 

(a)  This  part  contains  the  procedures 
for  submission  to  and  consideration  by 
the  Presidio  Trust  of  requests  for  records 
imder  FOIA.  As  used  in  this  part,  the 
term  "FOIA"  meeins  the  Freedom  of 
Information  Act,  5  U.S.C.  552. 

(b)  Before  invoking  the  formal 
procedures  set  out  below,  persons 
seeking  records  from  the  Presidio  Trust 
may  find  it  useful  to  consult  with  the 
Presidio  Trust's  FOIA  Officer,  who  can 
be  reached  at  The  Presidio  Trust,  P.O. 
Box  29052.  San  Francisco.  CA  94129- 
0052.  Telephone:  (415)  561-5300.  As 
used  in  this  part,  the  term  "FOIA 
Officer"  means  the  employee  designated 
by  the  Executive  Director  to  process 
FOIA  requests  and  otherwise  supervise 
the  Presidio  Trust's  compliance  with 
FOIA.  or  the  alternate  employee  so 
designated  to  perform  these  duties  in 
the  absence  of  the  FOIA  Officer. 

(c)  The  procedures  in  this  part  do  not 
apply  to: 

(1)  Records  published  in  the  Federal 
Register,  the  Bylaws  of  the  Presidio 
Trust,  statements  of  policy  and 
interpretations,  and  other  materials  that 
have  been  published  by  the  Presidio 
Trust  on  its  internet  website  (http:// 
www.presidiotrust.gov)  or  are  routinely 
made  available  for  inspection  and 
copying  at  the  requester's  expense. 

(2)  Records  or  information  compiled 
for  law  enforcement  purposes  and 
covered  by  the  disclosure  exemption 
described  in  §  1007.2(c)(7)  if: 


(i)  The  investigation  or  proceeding 
involves  a  possible  violation  of  criminal 
law;  and 
.  (ii)  There  is  reason  to  believe  that: 

(A)  The  subject  of  the  investigation  or 
proceeding  is  not  aware  of  its  pendency, 
and 

(B)  Disclosure  of  the  existence  of  the 
records  could  reasonably  be  expected  to 
interfere  with  enforcement  proceedings. 

(3)  Informant  records  maintained  by 
the  United  States  Park  Police  under  an 
informant's  name  or  personal  identifier, 
if  requested  by  a  third  party  according 
to  the  informant's  name  or  personal 
identifier,  unless  the  informant's  status 
as  an  informant  has  been  officially 
confirmed. 

§  1 007.2    Records  available. 

(a)  Policy.  It  is  the  policy  of  the 
Presidio  Trust  to  make  its  records 
available  to  the  public  to  the  greatest 
extent  possible  consistent  widi  the 
purposes  of  the  Presidio  Trust  Act  and 
the  Freedom  of  Information  Act. 

(b)  Statutory  disclosure  requirement. 
FOIA  requires  that  the  Presidio  Trust, 
on  a  request  from  a  member  of  the 
public  submitted  in  accordance  with  the 
procedures  in  this  part,  make  requested 
records  available  for  inspection  and 
copying. 

(c)  Statutory  exemptions.  Exempted 
fi'om  FOIA's  statutory  disclosure 
requirement  are  matters  that  are: 

(l)(i)  Specifically  authorized  under 
criteria  established  by  an  Executive 
order  to  be  kept  secret  in  the  interest  of 
national  defense  or  foreign  policy  and 

(ii)  Are  in  fact  properly  classified 
pursuant  to  such  Executive  order; 

(2)  Related  solely  to  the  internal 
personnel  rules  and  practices  of  an 
agency; 

(3)  Specifically  exempted  from 
disclosure  by  statute  (other  than  the 
Privacy  Act),  provided  that  such  statute: 

(i)  Requires  that  the  matters  be 
withheld  from  the  public  in  such  a 
manner  as  to  leave  no  discretion  on  the 
issue,  or 

(ii)  Establishes  particular  criteria  for 
withholding  or  refers  to  particular  types 
of  matters  to  be  withheld; 

(4)  Trade  secrets  and  commercial  or 
financial  information  obtained  from  a 
person  and  privileged  or  confidential; 

(5)  Inter-agency  or  intra-agency 
memorandums  or  letters  which  would 
not  be  available  by  law  to  a  party  other 
than  an  agency  in  litigation  with  the 
agency; 

(6)  Personnel  and  medical  files  and 
similar  files  the  disclosiue  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy; 

(7)  Records  or  information  compiled 
for  law  enforcement  purposes,  but  only 


to  the  extent  that  the  production  of  such 
law  enforcement  records  or  information: 

(i)  Could  reasonably  be  expected  to 
interfere  with  enforcement  proceedings. 

(ii)  Would  deprive  a  person  of  a  right 
to  a  fair  or  an  impartial  adjudication, 

(iii)  Could  reasonably  be  expected  to 
constitute  an  unwarranted  invasion  of 
personal  privacy, 

(iv)  Could  reasonably  be  expected  to 
disclose  the  identity  of  a  confidential 
source,  including  a  State,  local,  or 
foreign  agency  or  authority  or  any 
private  institution  which  furnished 
information  on  a  confidential  basis,  and, 
in  the  case  of  a  record  or  information 
compiled  by  a  criminal  law  enforcement 
authority  in  the  course  of  a  criminal 
investigation,  or  by  an  agency 
conducting  a  lawful  national  security 
intelligence  investigation,  information 
furnished  by  a  confidential  source, 

(v)  Would  disclose  techniques  and 
procedures  for  law  enforcement 
investigations  or  prosecutions  or  would 
disclose  guidelines  for  law  enforcement 
investigations  or  prosecutions  if  such 
disclosure  could  reasonably  be  expected 
to  risk  circumvention  of  the  law.  or 

(vi)  Could  reasonably  be  expected  to 
endanger  the  life  or  physical  safety  of 
any  individual; 

(8)  Contained  in  or  related  to 
examination,  operating,  or  condition 
reports  prepared  by,  on  behalf  of,  or  for 
the  use  of  an  agency  responsible  for  the 
regulation  or  supervision  of  financial 
institutions;  or 

(9)  Geological  and  geophysical 
information  and  data,  including  maps, 
concerning  wells. 

(d)  Decisions  on  requests.  It  is  the 
policy  of  the  Presidio  Trust  to  withhold 
information  falling  within  an  exemption 
only  if: 

(1)  Disclosure  is  prohibited  by  statute 
or  Executive  order  or 

(2)  Sound  grounds  exist  for  invocation 
of  the  exemption. 

(e)  Disclosure  of  reasonably 
segregable  nonexempt  material.  If  a 
requested  record  contains  material 
covered  by  an  exemption  and  material 
that  is  not  exempt,  and  it  is  determined 
under  the  procedures  in  this  part  to 
withhold  the  exempt  material,  any 
reasonably  segregable  nonexempt 
material  shall  be  separated  from  the 
exempt  material  and  released.  In  such 
circumstances,  the  records  disclosed  in 
part  shall  be  marked  or  annotated  to 
show  both  the  amount  and  the  location 
of  the  information  deleted  wherever 
practicable. 

§  1 007.3    Requests  for  records. 

(a)  Submission  of  requests.  A  request 
to  inspect  or  copy  records  shall  be 
submitted  to  the  Presidio  Trust's  FOIA 
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Oplcer  at  P.O.  Box  29052,  San 
Frtocisco,  CA  94129-0052. 

(b)  Form  of  requests.  (1)  Requests 
ler  this  part  shall  be  in  writing  and 
St  specifically  invoke  FOIA. 

(2)  A  request  must  reasonably 

^^cribe  the  records  requested.  A 
reiquest  reasonably  describes  the  records 
requested  if  it  will  enable  an  employee 
of  the  Presidio  Trust  familiar  with  the 
subject  area  of  the  request  to  locate  the 

}ord  with  a  reasonable  amount  of 
art.  If  such  information  is  available, 
I  request  should  identify  the  subject 

^tter  of  the  record,  the  date  when  it 
;  made,  the.place  where  it  was  made, 
the  person  or  office  that  made  it,  the 
ptesent  custodian  of  the  record,  and  any 
otioer  information  that  will  assist  in 
locating  the  requested  record.  If  the 
request  involves  a  matter  known  by  the 
requester  to  be  in  litigation,  the  request 
should  also  state  the  case  name  and 
hearing  the  case. 
)(i)  A  request  shall: 
)  Specify  the  fee  category 

immercial  use,  educational 
tution,  noncommercial  scientific 
itution,  news  media,  or  other,  as 
defined  in  §  1007.9  of  this  chapter)  in 
w^ch  the  requester  claims  the  request 
falls  and  the  basis  of  this  claim;  and 

ifiB)  State  the  maximum  amount  of  fees 
tliqt  the  requester  is  willing  to  pay  or 
injblude  a  request  for  a  fee  waiver. 

jCii)  Requesters  are  advised  that,  imder 
§  lLp07.9  (f),  (g)  and  (h),  the  time  for 
ending  to  requests  may  be  delayed: 
i)  If  a  requester  has  not  sufficiently 
ic^entified  the  fee  category  applicable  to 
th^  request; 

(B)  If  a  requester  has  not  stated  a 
willingness  to  pay  fees  as  high  as 
aiiucipated  by  the  Presidio  Trust;  or 

dC)  If  a  fee  waiver  request  is  denied 
and  the  requester  has  not  included  an 
alternative  statement  of  willingness  to 
pdy  fees  as  high  as  anticipated  by  the 
Ptesidio  Trust. 

|Q4)  A  request  seeking  a  fee  waiver 
sH^ll,  to  the  extent  possible,  address 
why  the  requester  believes  that  the 
cijiieria  for  fee  waivers  set  out  in 
§  lb07.10  are  met. 

i(j5)  To  expedite  processing,  both  the 
eiiyelope  containing  a  request  and  the 
fabe  of  the  request  should  bear  the 
legend  "FREEDOM  OF  INFORMATION 
REQUEST." 

(c)  Creation  of  records.  A  request  may 
seek  only  records  that  are  in  existence 
at  the  time  the  request  is  received.  A 
request  may  not  seek  records  that  come 
into  existence  after  the  date  on  which  it 
is, received  and  may  not  require  that 
niiW  records  be  created  in  response  to 
the  request  by,  for  example,  combining 
01  compiling  selected  items  from 
manual  files,  preparing  a  new  computer 


program,  or  calculating  proportions, 
percentages,  frequency  distributions, 
trends  or  comparisons.  In  those 
instances  where  the  Presidio  Trust 
determines  that  creating  a  new  record 
will  be  less  burdensome  than  disclosing 
large  volumes  of  unassembled  material, 
the  Presidio  Trust  may,  in  its  discretion, 
agree  to  creation  of  a  new  record  as  an 
alternative  to  disclosing  existing 
records. 

S 1 007.4    Preliminary  processing  of 
requests. 

(a)  Scope  of  requests.  Unless  a  request 
clearly  specifies  otherwise,  requests  to 
the  Presidio  Trust  may  be  presumed  to 
seek  only  records  of  the  Presidio  Trust. 

(b)  Records  of  other  departments  and 
agencies.  (1)  If  a  requested  record  in  the 
possession  of  the  Presidio  Trust 
originated  with  another  Federal 
department  or  agency,  the  request  shall 
be  referred  to  that  agency  unless: 

(i)  The  record  is  of  primary  interest  to 
the  Presidio  Trust,  for  example,  because 
it  was  developed  or  prepared  pursuant 
to  the  Presidio  Trust's  regulations  or 
request, 

(ii)  The  Presidio  Trust  is  in  a  better 
position  than  the  originating  agency  to 
assess  whether  the  record  is  exempt 
from  disclosure,  or 

(iii)  The  originating  agency  is  not 
subject  to  FOIA. 

(2)  A  request  for  documents  that  were 
classified  by  another  agency  shall  be 
referred  to  diat  agency. 

(c)  Consultation  with  submitters  of 
commercial  and  financial  information. 
(1)  If  a  request  seeks  a  record  containing 
trade  secrets  or  commercial  or  financial 
information  submitted  by  a  person 
outside  of  the  Federal  government,  the 
Presidio  Trust  shall  provide  the 
submitter  with  notice  of  the  request 
whenever: 

(i)  The  submitter  has  made  a  good 
faith  designation  of  the  information  as 
commercially  or  financially  sensitive,  or 

(ii)  The  Presidio  Trust  has  reason  to 
believe  that  disclosure  of  the 
information  may  result  in  commercial  or 
financial  injury  to  the  submitter. 

(2)  Where  notification  of  a 
voluminous  number  of  submitters  is 
required,  such  notification  may  be 
accomplished  by  posting  or  publishing 
the  notice  in  a  place  reasonably 
calculated  to  accomplish  notification. 

(3)  The  notice  to  tne  submitter  shall 
afford  the  submitter  a  reasonable  period 
within  which  to  provide  a  detailed 
statement  of  any  objection  to  disclosure. 
The  submitter's  statement  shall  explain 
the  basis  on  which  the  information  is 
claimed  to  be  exempt  under  FOIA, 
including  a  specification  of  any  claim  of 
competitive  or  other  business  harm  that 


would  result  from  disclosure.  The 
statement  shall  also  include  a 
certification  that  the  information  is 
confidential,  has  not  been  disclosed  to 
the  public  by  the  submitter,  and  is  not 
routinely  available  to  the  public  fixtm 
other  sources. 

(4)  If  a  submitter's  statement  cannot 
be  obtained  within  the  time  limit  for 
processing  the  request  under  §  1007.6, 
the  requester  shall  be  notified  of  the 
delay  as  provided  in  §  1007.6(f). 

(5)  Notification  to  a  submitter  is  not 
required  if: 

(i)  The  Presidio  Trust  determines, 
prior  to  giving  notice,  that  the  request 
for  the  record  should  be  denied; 

(ii)  The  information  has  previously 
been  lawfully  published  of  ofiicially 
made  available  to  the  public; 

(iii)  Disclosure  is  required  by  a  statute 
(other  than  FOIA)  or  regulation  (other 
than  this  part); 

(iv)  Disclosure  is  clearly  prohibited  by 
a  statute,  as  described  in  §  1007.2(c)(3); 

(v)  The  information  was  not 
designated  by  the  submitter  as 
confidential  when  it  was  submitted,  or 
a  reasonable  time  thereafter,  if  the 
submitter  was  specifically  afforded  an 
opportunity  to  make  such  a  designation; 
however,  a  submitter  will  be  notified  of 
a  request  for  information  that  was  not 
designated  as  confidential  at  the  time  of 
submission,  or  a  reasonable  time 
thereafter,  if  there  is  substantial  reason 
to  believe  that  disclosure  of  the 
information  would  result  in  competitive 
harm; 

(vi)  The  designation  of  confidentiality 
made  by  the  submitter  is  obviously 
frivolous;  or 

(vii)  The  information  was  submitted 
to  the  Presidio  Trust  more  than  10  years 
prior  to  the  date  of  the  request,  unless 
the  Presidio  Trust  has  reason  to  believe 
that  it  continues  to  be  confidential. 

(6)  If  a  requester  brings  suit  to  compel 
disclosure  of  information,  the  submitter 
of  the  information  will  be  promptly 
notified. 

§1007.5    Action  on  initial  requests. 

(a)  Authority.  (1)  Requests  shall  be 
decided  by  the  FOIA  Officer. 

(2)  A  decision  to  withhold  a  requested 
record,  to  release  a  record  that  is  exempt 
from  disclosure,  or  to  deny  a  fee  waiver 
shall  be  made  only  after  consultation 
with  the  General  Counsel. 

(b)  Form  of  grant.  (1)  When  a 
requested  record  has  been  determined  to 
be  available,  the  FOIA  Officer  shall 
notify  the  requester  as  to  when  and 
where  the  record  is  available  for 
inspection  or,  as  the  case  may  be,  when 
and  how  copies  will  be  provided.  If  fees 
are  due,  the  FOIA  Officer  shall  state  the 
amount  of  fees  due  and  tb"e  procedures 
for  payment,  as  described  in  §  1007.9. 


(2)  The  FOIA  Officer  shall  honor  a 
requester's  specified  preference  of  form 
or  format  of  disclosure  (e.g.,  paper, 
microfonn,  audiovisual  materials,  or 
electronic  records)  if  the  record  is 
readily  available  to  the  Presidio  Trust  in 
the  requested  form  or  format  or  if  the 
record  is  reproducible  by  the  Presidio 
Trust  with  reasonable  efforts  in  the 
requested  form  or  format. 

(3)  If  a  requested  record  (or  portion 
thereof)  is  being  made  available  over  the 
objections  of  a  submitter  made  in 
accordance  with  §  1007.4(c),  both  the 
requester  and  the  submitter  shall  be 
notified  of  the  decision.  The  notice  to 
the  submitter  (a  copy  of  which  shall  be 
made  available  to  the  requester)  shall  be 
forwarded  a  reasonable  number  of  days 
prior  to  the  date  on  which  disclosure  is 
to  be  made  and  shall  include: 

(i)  A  statement  of  the  reasons  why  the 
submitter's  objections  were  not 
sustained; 

(ii)  A  specification  of  the  portions  of 
the  record  to  be  disclosed,  if  the 
submitter's  objections  were  sustained  in 
part:  and 

(iii)  A  specified  disclosure  date. 

(4)  If  a  claim  of  confidentiality  has 
been  found  frivolous  in  accordance  with 
§  1007.4(c)(5)(vi)  and  a  determination  is 
made  to  release  the  information  without 
consultation  with  the  submitter,  the 
submitter  of  the  information  shall  be 
notified  of  the  decision  and  the  reasons 
therefor  a  reasonable  number  of  days 
prior  to  the  date  on  which  disclosure  is 
to  be  made. 

(c)  Form  of  denial.  (1)  A  decision 
withholding  a  requested  record  shall  be 
in  writing  and  shall  include: 

(i)  A  listing  of  the  names  and  titles  or 
positions  of  each  person  responsible  for 
the  denial; 

(ii)  A  reference  to  the  specific 
exemption  or  exemptions  authorizing 
the  withholding; 

(iii)  If  neither  a  statute  nor  an 
Executive  order  requires  withholding, 
the  sound  ground  for  withholding; 

(iv)  An  estimate  of  the  volimie  of 
records  or  information  withheld,  in 
number  of  pages  or  in  some  other 
reasonable  form  of  estimation.  This 
estimate  does  not  need  to  be  provided 
if  the  volume  is  otherwise  indicated 
through  deletions  on  records  disclosed 
in  part,  or  if  providing  an  estimate 
would  harm  an  interest  protected  by  an 
apphcable  exemption;  and 

(v)  A  statement  that  the  denial  may  be 
appealed  and  a  reference  to  the 
procedures  in  §  1007.7  for  appeal. 

(2)  A  decision  denying  a  request  for 
failure  to  reasonably  describe  requested 
records  or  for  other  procedural 
deficiency  or  because  requested  records 


cannot  be  located  shall  be  in  writing 
and  shall  include: 

(i)  A  description  of  the  basis  of  the 
decision; 

(ii)  A  list  of  the  names  and  titles  or 
positions  of  each  person  responsible; 
and 

(iii)  A  statement  that  the  matter  may 
be  appealed  and  a  reference  to  the 
procedures  in  §  1007.7  for  appeal. 

(d)  Expedited  processing.  (1)  Requests 
and  appeals  will  be  taken  out  of  order 
and  given  expedited  treatment 
whenever  it  is  determined  by  the  FOIA 
Officer  that  they  involve: 

(i)  Circimistances  in  which  the  lack  of 
expedited  treatment  could  reasonably  be 
expected  to  pose  an  imminent  threat  to 
the  life  or  physical  safety  of  an 
individual;  or 

(ii)  An  urgency  to  inform  the  public 
about  an  actual  or  alleged  federal 
government  activity,  if  made  by  a 
person  primarily  engaged  in 
disseminating  information. 

(2)  A  request  for  expedited  processing 
may  be  made  at  the  time  of  the  initial 
request  for  records  or  at  any  later  time. 

(3)  A  requester  who  seeks  expedited 
processing  must  submit  a  statement, 
certified  to  be  true  and  correct  to  the 
best  of  that  person's  knowledge  and 
belief,  explaining  in  detail  the  basis  for 
requesting  expedited  processing. 

(4)  Within  ten  calendar  days  of 
receiving  of  a  request  for  expedited 
processing,  the  FOIA  Officer  shall 
decide  whether  to  grant  the  request  for 
expedited  processing  and  shall  notify 
the  requester  of  the  decision.  If  a  request 
for  expedited  processing  is  granted,  the 
underlying  FOIA  request  shall  be  given 
priority  and  shall  be  processed  as  soon 
as  practicable.  If  a  request  for  expedited 
processing  is  denied,  any  appeal  of  that 
decision  shall  be  acted  on 
expeditiously. 

§  1 007.6    Time  limits  for  processing  initial 
requests. 

(a)  Basic  limit.  Requests  for  records 
shall  be  processed  promptly.  A 
determination  whether  to  grant  or  deny 
a  request  shall  be  made  within  20 
working  days  after  receipt  of  a  request 
This  determination  shall  be 
conmnmicated  immediately  to  the 
requester. 

(d)  Running  of  basic  time  limit.  (1) 
The  20  working  day  time  limit  begins  to 
run  when  a  request  meeting  the 
requirements  of  §  1007.3(b)  is  received 
at  the  Presidio  Trust. 

(2)  The  running  of  the  basic  time  limit 
may  be  delayed  or  tolled  as  explained 
in  §  1007.9  (f),  (g)  and  (h)  if  a  requester: 

(i)  Has  not  stated  a  willingness  to  pay 
fees  as  high  as  are  anticipated  and  has 
not  sought  and  been  granted  a  full  fee 
waiver,  or 


(ii)  Has  not  made  a  required  advance 
payment. 

(c)  Extensions  of  time.  In  the 
following  unusual  circumstances,  the 
time  limit  for  acting  on  an  initial  request 
may  be  extended  to  the  extent 
reasonably  necessary  to  the  proper 
processing  of  the  request,  but  in  no  case 
may  the  time  limit  be  extended  by  more 
than  20  working  days: 

(1)  The  need  to  search  for  and  collect 
the  requested  records  bom  facilities  or 
other  establishments  that  are  separate 
firom  the  main  office  of  the  Presidio 
Trust; 

(2)  The  need  to  search  for,  collect,  and 
appropriately  examine  a  voluminous 
amount  of  separate  and  distinct  records 
demanded  in  a  single  request;  or 

(3)  The  need  for  consultation,  which 
shall  be  conducted  with  all  practicable 
speed,  with  another  agency  having  a 
substantial  interest  in  the  determination 
of  the  request. 

(d)  Notice  of  extension.  A  requester 
shall  be  notified  in  writing  of  an 
extension  under  peuBgraph  (c)  of  this 
section.  The  notice  shall  state  the  reason 
for  the  extension  and  the  date  on  which 
a  determination  on  the  request  is 
expected  to  be  made. 

(e)  Treatment  of  delay  as  denial.  If  no 
determination  has  been  reached  at  the 
end  of  the  20  working  day  period  for 
deciding  an  initial  request,  or  an 
extension  thereof  under  §  1007.6(c),  the 
requester  may  deem  the  request  denied 
and  may  exercise  a  right  of  appeal  in 
accordance  with  §  1007.7. 

(f)  Notice  of  delay.  When  a 
determination  cannot  be  reached  within 
the  time  limit,  or  extension  thereof,  the 
requester  shall  be  notified  of  the  reason 
for  the  delay,  of  the  date  on  which  a 
determination  may  be  expected,  and  of 
the  right  to  treat  the  delay  as  a  denial 
for  purposes  of  appeal,  including  a 
reference  to  the  procedures  for  filing  an 
appeal  in  §1007.7. 

$1007.7    Appeals. 

(a)  Right  of  appeal.  A  requester  may 
appeal  to  the  Executive  Director  when: 

(1)  Records  have  been  withheld; 

(2)  A  request  has  been  denied  for 
failure  to  describe  requested  records  or 
for  other  procedural  deficiency  or 
because  requested  records  cannot  be 
located; 

(3)  A  fee  waiver  has  been  denied: 

(4)  A  request  has  not  been  decided 
within  the  time  limits  provided  in 

§  1007.6;  or 

(5)  A  request  for  expedited  processing 
imder  §  1007.5(d)  has  been  denied. 

(b)  Time  for  appeal.  An  appeal  must 
be  received  at  the  office  of  the  Presidio 
Trust  no  later  than  20  working  days 
after  the  date  of  the  initial  denial,  in  the 
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ca:  Id  of  a  denial  of  an  entire  request,  or 
20  ^  krorking  days  after  records  have  been 
me  ( ie  available,  in  the  case  of  a  partial 
de  i|ial. 

\(i)  Form  of  appeal.  (1)  An  appeal 
shall  be  initiated  by  filing  a  written 
notice  of  appeal.  The  notice  shall  be 
accompanied  by  copies  of  the  original 
request  and  the  initial  denial  and 
shpuld,  in  order  to  expedite  the 
appellate  process  and  give  the  requester 
aniOpportunity  to  present  his  or  her 
arguments,  contain  a  brief  statement  of 
the  reasons  why  the  requester  believes 
the  initial  denial  to  have  been  in  error. 

(2)  The  appeal  shall  be  addressed  to 
the  Executive  Director,  The  Presidio 
Trjjjst,  P.O.  Box  29052,  San  Francisco, 
CA194129-0052. 

(3)  To  expedite  processing,  both  the 
envelope  containing  a  notice  of  appeal 
and  the  face  of  the  notice  should  bear 
the  legend  "FREEDOM  OF 
INFJORMATION  APPEAL." 

f  1007.8    Action  on  appeals. 

(a)  Authority.  Appeals  shall  be 
deoded  by  the  Executive  Director  after 
consultation  with  the  FOLA  Officer  and 
the  General  Counsel. 

(b)  Time  limit.  A  final  determination 
shall  be  made  within  20  working  days 
after  receipt  of  an  appeal  meeting  the 
reauirements  of  §  1007.7(c). 

(c)  Extensions  of  time.  (1)  If  the  time 
liiii^  for  responding  to  the  initial 
reqtiest  for  a  record  was  not  extended 
unider  the  provisions  of  §  1007.6(c)  or 
was  extended  for  fewer  than  10  working 
days,  the  time  for  processing  of  the 
ap^al  may  be  extended  to  the  extent 
redionably  necessary  to  the  proper 
prptessing  of  the  appeal,  but  in  no  event 
may  the  extension,  when  taken  together 
with  any  e}(tension  made  during 
pr^)pessing  of  the  initial  request,  result 
in  an  aggregate  extension  with  respect  to 
any  one  request  of  more  than  10 
working  days.  The  time  for  processing 
of  an  appeal  may  be  extended  only  if 
one  or  more  of  the  unusual 
circumstances  listed  in  §  1007.6(c) 
requires  an  extension. 

\i)  The  appellant  shall  be  advised  in 
widting  of  the  reasons  for  the  extension 
ana  the  date  on  which  a  final 
determination  on  the  appeal  is  expected 
to  be  dispatched. 

(3)  If  no  determination  on  the  appeal 
ijbeen  reached  at  the  end  of  the  20 
^king  day  period,  or  the  extension 

>f.  the  requester  is  deemed  to  have 
lusted  his  administrative  remedies, 
giving  rise  to  a  right  of  review  in  the 
United  States  District  Court  for  the 
Northern  District  of  California,  as 
specified  in  5  U.S.C.  552(a)(4). 

(4)  When  no  determination  can  be 
rei  11  jied  within  the  applicable  time 


limit,  the  appeal  will  nevertheless 
continue  to  be  processed.  On  expiration 
of  the  time  limit,  the  requester  shall  be 
informed  of  the  reason  for  the  delay,  of 
the  date  oh  which  a  determination  may 
be  reached  to  be  dispatched,  and  of  the 
right  to  seek  judicial  review. 

(d)  Form  of  decision.  (1)  The  final 
determination  on  an  appeal  shall  be  in 
writing  and  shall  state  the  basis  for  the 
determination.  If  the  determination  is  to 
release  the  requested  records  or  portions 
thereof,  the  FOLA  Officer  shall 
immediately  make  the  records  available. 
If  the  determination  upholds  in  whole 
or  part  the  initial  denial  of  a  request  for 
records,  the  determination  shall  advise 
the  requester  of  the  right  to  obtain 
judicial  review  in  the  U.S.  District  Court 
for  the  Northern  District  of  California 
and  shall  set  forth  the  names  and  titles 
or  positions  of  each  person  responsible 
for  the  denial. 

(2)  If  a  requested  record  (or  portion 
thereof)  is  being  made  available  over  the 
objections  of  a  submitter  made  in 
accordance  with  §  1007. 4(c],  the 
submitter  shall  be  provided  notice  as 
described  in  §  1007.5(b)(3).      .^ 

f  1007.9    F6M. 

(a)  Policy.  (1)  Unless  waived  pursuant 
to  the  provisions  of  §  1007.10,  fees  for 
responding  to  FOLA  requests  shall  be 
charged  in  accordance  with  the 
provisions  of  this  section  and  the 
ciurent  schedule  of  charges  determined 
by  the  Executive  Director  and  published 
in  the  compilation  provided  under 
§  1001.7(b)  of  this  chapter.  Such  charges 
shall  be  set  at  the  level  necessary  to 
recoup  the  full  allowable  direct  costs  to 
the  Trust. 

(2)  Fees  shall  not  be  charged  if  the 
total  amount  chargeable  does  not  exceed 
the  costs  of  routine  collection  and 
processing  of  the  fee.  The  Trust  shall 
periodically  determine  the  cost  of 
routine  collection  and  processing  of  a 
fee  and  publish  such  amount  in  die 
compilation  provided  under  §  1001.7(b) 
of  this  chapter. 

(3)  Where  there  is  a  reasonable  basis 
to  conclude  that  a  requester  or  group  of 
requesters  acting  in  concert  has  divided 
a  request  into  a  series  of  requests  on  a 
single  subject  or  related  subjects  to 
avoid  assessment  of  fees,  the  requests 
may  be  aggregated  and  fees  charged 
accordingly. 

(4)  Fees  shall  be  charged  to  recover 
the  full  costs  of  providing  such  services 
as  certifying  that  records  are  true  CQpies 
or  sending  records  by  a  method  other 
than  regular  meul,  when  the  Trust  elects 
to  provide  such  services. 

(5)  The  following  definitions  shall 
apply  to  this  part: 


(i)  The  term  search  includes  all  time 
spent  looking  for  material  that  is 
responsive  to  a  request,  including  page- 
by-page  or  line-by-line  identification  of 
material  within  documents  or  databases. 
Searches  shall  be  undertaken  in  the 
most  efficient  and  least  expensive 
manner  possible,  consistent  with  the 
Presidio  Trust's  obligations  under  FOIA 
and  other  applicable  laws. 

(ii)  The  term  duplication  refers  to  the 
process  of  making  a  copy  of  a  record 
necessary  to  respond  to  a  FOLA  request. 
Such  copies  can  take  the  form  of  paper 
copy,  microform,  audio-visual  materials, 
or  machine-readable  documentation 
(e.g.,  magnetic  tape  or  disk),  among 
others,  llie  copy  provided  shall  be  in  a 
form  that  is  reasonably  usable  by 
requesters. 

fiii)  A  commercial  use  request  is  a 
request  from  or  on  behalf  of  a  person 
who  seeks  information  for  a  use  or 
purpose  that  furthers  the  commercial, 
trade,  or  profit  interests  of  the  requester 
or  the  person  on  whose  behalf  the 
request  is  made.  The  intended  use  of 
records  may  be  determined  on  the  basis 
of  information  submitted  by  a  requester 
and  fit>m  reasonable  inferences  based  on 
the  identity  of  the  requester  and  any 
other  available  information. 

(iv)  An  educational  institution  is  a 
preschool,  a  public  or  private 
elementary  or  secondary  school,  an 
institution  of  graduate  higher  education, 
an  institution  of  undergraduate  higher 
education,  an  institution  of  professional 
education,  or  an  institution  of 
vocational  education,  which  operates  a 
program  or  programs  of  scholarly 
research. 

(v)  A  noncommercial  scientific 
institution  is  an  institution  that  is  not 
operated  for  commerce,  trade  or  profit 
and  that  is  operated  solely  for  the 
purpose  of  conducting  scientific 
research  the  results  of  which  are  not 
intended  to  promote  any  particular 
product  or  industry. 

(vi)  A  representative  of  the  news 
media  is  any  person  actively  gathering 
news  for  an  entity  that  is  organized  and 
operated  to  publish  or  broadcast  news  to 
the  public.  The  term  "news"  means 
information  that  is  about  current  events 
or  that  is  (or  would  be)  of  current 
interest  to  the  public.  Examples  of  news 
media  entities  include,  but  are  not 
limited  to,  television  or  radio  stations 
broadcasting  to  the  public  at  large,  and 
publishers  of  periodicals  (but  only  in 
those  instances  when  they  can  qualify 
as  disseminators  of  "news")  who  make 
their  products  available  for  purchase  or 
subscription  by  the  general  public.  As 
traditional  methods  of  new;  delivery 
evolve  (e.g.,  electronic  dissemination  of 
newspapers  through 
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telecommunications  services),  such 
alternative  media  would  be  included  in 
this  category.  Free-lance  journalists  may 
be  considered  representatives  of  the 
news  media  if  they  demonstrate  a  solid 
basis  for  expecting  publication  through 
a  news  organization,  even  though  not 
actually  employed  by  it.  A  publication 
contract  or  past  record  of  publication,  or 
evidence  of  a  specific  free-lance 
assignment  from  a  news  organization 
may  indicate  a  solid  basis  for  expecting 
publication. 

(b)  Commercial  use  requests.  (1)  A 
requester  seeking  records  for 
commercial  use  shall  be  charged  fees  for 
costs  incurred  in  document  search  and 
review  (even  if  the  search  and  review 
fails  to  locate  records  that  are  not 
exempt  from  disclosure)  and 
duplication. 

(2)  A  commercial  use  requester  may 
not  be  charged  fees  for  time  spent 
resolving  legal  and  policy  issues 
affecting  access  to  requested  records. 

(c)  Eaucational  ana  noncommercial 
scientific  institution  requests.  (1)  A 
requester  seeking  records  imder  the 
auspices  of  an  educational  institution  in 
furtherance  of  scholarly  research  or  a 
noncommercial  scientific  institution  in 
furtherance  of  scientific  research  shall 
be  charged  for  document  duplication, 
except  that  the  first  IQO  pages  of  paper 
copies  (or  the  equivalent  cost  thereof  if 
the  records  are  in  some  other  form)  shall 
be  provided  without  charge. 

(2)  Such  requesters  may  not  be 
charged  fees  for  costs  incurred  in: 

(i)  Searching  for  requested  records, 

(ii)  Examining  requested  records  to 
determine  whether  they  are  exempt 
from  mandatory  disclosure, 

(iii)  Deleting  reasonably  segregable 
exempt  matter, 

(iv)  Monitoring  the  requester's 
insp>ection  of  agency  records,  or 

(v)  Resolving  legal  and  policy  issues 
affecting  access  to  requested  records. 

(d)  News  media  requests.  (1)  A 
representative  of  the  news  media  shall 
be  charged  for  document  duplication, 
except  that  the  first  100  pages  of  paper 
copies  (or  the  equivalent  cost  thereof  if 
the  records  are  in  some  other  form)  shall 
be  provided  without  charge. 

(2)  Representatives  of  the  news  media 
may  not  be  charged  fees  for  costs 
incurred  in: 

(i)  Searching  for  requested  records, 

(ii)  Examining  requested  records  to 
determine  whether  they  are  exempt 
fit)m  mandatory  disclosure, 

(iii)  Deleting  reasonably  segregable 
exempt  matter, 

(iv)  Monitoring  the  requester's 
inspection  of  agency  records,  or 

(v)  Resolving  legal  and  policy  issues 
affecting  access  to  requested  records. 


(e)  Other  requests.  (1)  A  requester  not 
covered  by  paragraphs  (b),  (c),  or  (d)  of 
this  section  shall  be  charged  fees  for 
doamient  search  (even  if  the  search 
fails  to  locate  records  that  are  not 
exempt  from  disclosure)  and 
duplication,  except  that  the  first  two 
hours  of  search  time  and  the  first  100 
pages  of  paper  copies  (or  the  equivalent 
cost  thereof  if  the  records  are  in  some 
other  form)  shall  be  provided  without 
charge. 

(2)  Such  requesters  may  not  be 
charged  for  costs  incurred  in: 

(i)  Examining  requested  records  to 
determine  whether  they  are  exempt 
from  disclosure, 

(ii)  Deleting  reasonably  segregable 
exempt  matter, 

(iii)  Monitoring  the  requester's 
inspection  of  agency  records,  or 

(iv)  Resolving  legal  and  policy  issues 
affecting  access  to  requested  records. 

(f)  Requests  for  clarification.  Where  a 
request  does  not  provide  sufficient 
information  to  determine  whether  it  is 
covered  by  paragraph  (b),  (c).  (d),  or  (e) 
of  this  section,  the  requester  should  be 
asked  to  provide  additional 
clarification.  If  it  is  necessary  to  seek 
such  clarification,  the  request  may  be 
deemed  to  have  not  been  received  for 
purposes  of  the  time  limits  established 
in  §  1007.6  imtil  the  clarification  is 
received.  Requests  to  requesters  for 
clarification  shall  be  made  promptly. 

(g)  Notice  of  anticipated  fees.  Where 
a  request  does  not  state  a  willingness  to 
pay  fees  as  high  as  anticipated  by  the 
Presidio  Trust,  and  the  requester  has  not 
sought  and  been  granted  a  full  waiver  of 
fees  under  §  1007.10,  the  request  may  be 
deemed  to  have  not  been  received  for 
purposes  of  the  time  limits  established 
in  §  1007.6  until  the  requester  has  been 
notified  of  and  agrees  to  pay  the 
anticipated  fee.  Advice  to  requesters 
with  respect  to  anticipated  fees  shall  be 
provided  promptly. 

(h)  Advance  payment.  (1)  Where  it  is 
anticipated  that  allowable  fees  are  likely 
to  exceed  $250.00.  the  requester  may  be 
required  to  make  an  advance  payment  of 
the  entire  fee  before  processing  of  his  or 
her  request. 

(2)  Where  a  requester  has  previously 
failed  to  pay  a  fee  within  30  days  of  the 
date  of  billing,  processing  of  any  request 
from  that  requester  shall  ordinarily  be 
suspended  until  the  requester  pays  any 
amount  still  owed,  including  applicable 
interest,  and  makes  advance  payment  of 
allowable  fees  anticipated  in  connection 
with  the  request. 

(3)  Advance  payment  of  fees  may  not 
be  required  except  as  described  in 
paragraphs  (h)  (1)  and  (2)  of  this  section. 

(4)  Issuance  of  a  notice  requiring 
payment  of  overdue  fees  or  advance 


payment  shall  toll  the  time  limit  in 
§  1007.6  until  receipt  of  payment. 

(i)  Form  of  payment.  Payment  of  fees 
should  be  made  by  check  or  money 
order  payable  to  the  Presidio  Trust 
Where  appropriate,  the  official 
responsible  for  handling  a  request  may 
require  that  payment  by  check  be  made 
in  the  form  of  a  certified  check. 

(j)  Billing  procedures.  A  bill  for 
collection  shall  be  prepared  for  each 
request  that  requires  collection  of  fees. 

(k)  Collection  of  fees.  The  bill  for 
collection  or  an  accompanying  letter  to 
the  requester  shall  include  a  statement 
that  interest  will  be  charged  in 
accordance  with  the  Debt  Collection  Act 
of  1982,  31  U.S.C.  3717.  and 
implementing  regulations,  4  CFR 
102.13.  if  the  fees  are  not  paid  within 
30  days  of  the  date  of  the  bill  for 
collection  is  mailed  or  hand-delivered 
to  the  requester.  This  requirement  does 
not  apply  if  the  requester  is  a  imit  of 
State  or  local  government.  Other 
authorities  of  the  Debt  Collection  Act  of 
1982  shall  be  used,  as  appropriate,  to 
collect  the  fees. 

§1007.10   Walvwoffees. 

(a)  Statutory  fee  waiver.  Documents 
shall  be  furnished  without  charge  or  at 
a  charge  reduced  below  the  fees 
chargeable  under  §  1007.9  if  disclosure 
of  the  information  is  in  the  public 
interest  because  it: 

(1)  Is  likely  to  contribute  significantly 
to  public  understanding  of  the 
operations  or  activities  of  the 
government  and 

(2)  Is  not  primarily  in  the  commercial 
interest  of  the  requester. 

(b)  Elimination  or  reduction  of  fees. 
Ordinarily,  in  the  drcimistances  where 
the  criteria  of  paragraph  (a)  of  this 
section  are  met,  fees  will  be  reduced  by 
twenty-five  percent  from  the  fees 
otherwise  chargeable  to  the  requester.  In 
exceptional  circimistances,  and  with  the 
approval  of  the  Executive  Director,  fees 
may  be  reduced  below  this  level  or 
waived  entirely. 

(c)  Notice  of  denial.  If  a  requested 
statutory  fee  waiver  or  reduction  is 
denied,  the  requester  shall  be  notified  in 
writing.  The  notice  shall  include: 

(1)  A  statement  of  the  basis  on  which 
the  waiver  or  reduction  has  been   . 
denied; 

(2)  A  listing  of  the  names  and  titles  or 
positions  of  each  person  responsible  for 
the  denial;  and 

(3)  A  statement  that  the  denial  may  be 
appealed  to  the  Executive  Director  and 
a  description  of  the  procedures  in 

§  1007.7  for  appeal. 
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PI^RT  1008— REQUESTS  UNDER  THE 
PRIVACY  ACT 


Purpose  and  scope. 

Definitions. 

Records  subject  to  the  Privacy  Act. 

Standards  for  maintenance  of 

I  records  subject  to  the  Privacy  Act. 
KwB.S    Federal  Register  notices  describing 

I I  systems  of  records. 
1Q68.6    Assuring  integrity  of  records. 

Conduct  of  employees. 
Government  contracts. 
Disclosure  of  records. 
Accounting  for  disclosures. 
Requests  for  notification  of 
existence  of  records:  Submission. 
)8.12    Requests  for  notification  of 
existence  of  records:  Action  on. 

3.13  Requests  for  access  to  records. 

3.14  Requests  for  access  to  records: 
Submission. 

1068.15  Requests  for  access  to  records: 
Initial  decision. 

1008.16  Requests  for  notification  of 

I  existence  of  records  and  for  access  to 
I  records:  Appeals. 
1(  a8. 1 7    Requests  for  access  to  records: 

j  I  Special  situations. 
1QQ8.18    Amendment  of  records. 
1008.19    Petitions  for  amendment: 
Submission  and  form. 

18.20  Petitions  for  amendment: 
Processing  and  initial  decision. 

18.21  Petitionffor  amendment:  Time 
limits  for  processing. 
S.22    Petitions  for  amendment:  Appeals. 

18.23  Petitions  for  amendment:  Action 
on  appeals. 

18.24  Statements  of  disagreement 
Authority:  Pub.  L.  104-333, 110  Stat.  4097 
[U.S.C.  460bb  note):  5  U.S.C.  552a. 

f  ^  008.1    Purpose  and  scope. 

This  part  contains  the  regulations  of 
the  Presidio  Trust  implementing  section 
3  qf  the  Privacy  Act.  Sections  1008.3 
through  1008.10  describe  the 
procedures  and  policies  of  the  Presidio 
Trust  concerning  maintenance  of 
rejdords  which  are  subject  to  the  Privacy 
Adt.  Sections  1008.11  through  1008.17 
describe  the  procedure  under  which 
ii^^ividuals  may  determine  whether 
sy$tems  of  records  subject  to  the  Privacy 
Abt  contain  records  relating  to  them  and 
the  procedure  under  which  they  may 
seek  access  to  existing  records.  Sections 
1008:18  through  1008.24  describe  the 
procediue  imder  which  individuals  may 
petition  for  amendment  of  records 
si^bject  to  the  Privacy  Act  relating  to 
th^m. 

}li)08.2    Definitions. 

tlie  following  terms  have  the 
followine  meanings  as  used  in  this  part: 

Individual  means  a  citizen  of  the 
UUited  States  or  an  alien  lawfully 
adhiitted  for  permanent  residence. 

hiaintain  means  maintain,  collect,  use 
ot  disseminate. 


Privacy  i4rt  means  5  U.S.C.  552a. 

Privacy  Act  Officer  means  the 
Presidio  Trust  official  charged  with 
responsibility  for  carrying  out  the 
functions  assigned  in  this  part. 

Record  means  any  item,  collection,  or 
grouping  of  information 'about  an 
individual  that  is  maintained  by  the 
Presidio  Trust,  including,  but  not 
limited  to,  education,  financial 
transactions,  medical  history,  and 
criminal  or  employment  history  and 
that  contains  the  individual's  name,  or 
the  identifying  number,  symbol,  or  other 
identifying  particular  assigned  to  the 
individual,  such  as  a  finger  or  voice 
print,  or  a  photograph.  Related 
definitions  include: 

(1)  System  of  records  means  a  group 
of  any  records  under  the  control  of  the 
Presidio  Trust  from  which  information 
is  retrieved  by  the  name  of  the 
individual  or  by  some  identifying 
number,  symbol,  or  other  identifying 
particular  assigned  to  the  individual. 

(2)  Medical  records  means  records 
which  relate  to  the  identification, 
prevention,  cure  or  alleviation  of  any 
disease,  illness  or  injury  including 
psychological  disorders,  alcoholism  and 
drug  addiction. 

(-3)  Personnel  records  means  records 
used  for  personnel  management 
programs  or  processes  such  as  staffing, 
employee  development,  retirement,  and 
grievances  and  appeals. 

(4)  Statistical  records  means  records 
in  a  system  of  records  maintained  for 
statistical  research  or  reporting  purposes 
only  and  not  used  in  whole  or  in  part 
in  making  any  determination  about  an 
identifiable  individual. 

Routine  use  means  a  use  of  a  record 
for  a  purpose  which  is  compatible  with 
the  purpose  for  which  it  was  collected. 

System  manager  means  the  official 
designated  in  a  system  notice  as  having 
administrative  responsibility  for  a 
system  of  records. 

System  notice  means  the  notice 
describing  a  system  of  records  required 
by  5  U.S.C.  552a(e)(4)  to  be  published  in 
the  Federal  Register  upon  establishment 
or  revision  of  the  system  of  records. 

5 1008.3  Records  subject  to  the  Privacy 
Act 

The  Privacy  Act  applies  to  all  records 
which  the  Presidio  Trust  maintains  in  a 
system  of  records. 

5 1 008.4  Staridarda  for  maintenance  of 
records  sutHect  to  tlie  Privacy  Act 

(a)  Content  of  records.  Records  subject 
to  the  Privacy  Act  shall  contain  only 
such  information  about  an  individual  as 
is  relevant  and  necessary  to  accomplish 
a  purpose  of  the  Presidio  Trust  required 
to  be  accomplished  by  statute  or 
Executive  Order  of  the  President. 


(b)  Standards  of  accuracy.  Records 
subject  to  the  Privacy  Act  which  are 
used  in  making  any  determination  about 
any  individual  shall  be  maintained  with 
such  accuracy,  relevance,  timeliness, 
and  completeness  as  is  reasonably 
necessary  to  assure  fairness  to  the 
individual  in  making  the  determination. 

(c)  Collection  of  information.  (1) 
Information  which  may  be  used  in 
making  determinations  about  an 
individual's  rights,  benefits,  and 
privileges  under  Federal  programs  shall, 
to  the  greatest  extent  practicable,  be 
collected  directly  from  that  individual. 

(2)  In  deciding  whether  collection  of 
information  from  an  individual,  as 
opposed  to  a  third  party  source,  is 
practicable,  the  following  factors,  among 
others,  may  be  considered: 

(i)  Whether  the  nature  of  the 
information  sought  is  such  that  it  can 
only  be  obtained  from  a  third  party; 

(ii)  Whether  the  cost  of  collecting  the 
information  from  the  individual  is 
unreasonable  when  compared  with  the 
cost  of  collecting  it  from  a  third  party; 

(iii)  Whether  there  is  a  risk  that 
information  collected  from  third  parties, 
if  inaccurate,  could  result  in  an  adverse 
determination  to  the  individual 
concerned; 

(iv)  Whether  the  information,  if 
supplied  by  the  individual,  would  have 
to  be  verified  by  a  third  party;  or  (v) 
Whether  provisions  can  be  made  for 
verification,  by  the  individual,  of 
information  collected  from  third  parties. 

(d)  Advice  to  individuals  concerning 
uses  of  information.  (1)  Each  individual 
who  is  asked  to  supply  information 
about  him  or  herself  which  will  be 
added  to  a  system  of  records  shall  be 
informed  of  the  basis  for  requesting  the 
information,  how  it  may  be  used,  and 
what  the  consequences,  if  any,  are  of  not 
supplying  the  information. 

(2)  At  a  minimum,  the  notice  to  the 
individual  must  state: 

(i)  The  authority  (whether  granted  by 
statute  or  Executive  Order  of  the 
President)  which  authorizes  the 
solicitation  of  the  information  and 
whether  disclosure  of  such  information 
is  mandatory  or  voluntary; 

(ii)  The  principal  purpose  or  purposes 
for  which  the  information  is  intended  to 
housed; 

(iii)  The  routine  uses  which  may  be 
made  of  the  information;  and 

(iv)  The  effects  on  the  individual,  if 
any,  of  not  providing  all  or  any  part  of 
the  requested  information. 

(3)(i)  When  information  is  collected 
on  a  standard  form,  the  notice  to  the 
individual  shall  be  provided  on  the 
form,  on  a  tear-off  sheet  attached  to  the 
form,  or  on  a  separate  sheet",  whichever 
is  most  practical. 
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(ii)  When  information  is  collected  by 
an  interviewer,  the  interviewer  shall 
provide  the  individual  with  a  written 
notice  which  the  individual  may  retain. 
If  the  interview  is  conducted  by 
telephone,  however,  the  interviewer 
may  summarize  the  notice  for  the 
individual  and  need  not  provide  a  copy 
to  the  individual  imless  the  individual 
requests  a  copy. 

(iii)  An  individual  may  be  asked  to 
acknowledge,  in  writing,  that  the  notice 
required  by  this  section  has  been 
provided. 

(e)  Records  concerning  activity 
protected  by  the  First  Amendment.  No 
record  may  be  maintained  describing 
how  any  individual  exercises  rights 
guaranteed  by  the  First  Amendment  to 
the  Constitution  unless  the  maintenance 
of  the  record  is: 

(1)  Expressly  authorized  by  statute  or 
by  the  individual  about  whom  the 
record  is  maintained;  or 

(2)  Pertinent  to  and  within  the  scope 
of  an  authorized  law  enforcement 
activity. 

S  1008.5    Federal  Register  notices 
describing  systems  of  records. 

The  Privacy  Act  requires  publication 
of  a  notice  in  the  Federal  Register 
describing  each  system  of  records 
subject  to  the  Privacy  Act.  Such  notice 
will  be  published  prior  to  the 
establishment  or  a  revision  of  the 
system  of  records.  5  U.S.C.  552a(e)(4). 

i  1008.6    Assuring  Integrity  of  records. 

(a)  Statutory  requirement.  The  Privacy 
Act  requires  that  records  subject  to  the 
Privacy  Act  be  maintained  with 
appropriate  administrative,  technical 
and  physical  safeguards  to  insure  the 
security  and  confidentiality  of  records 
and  to  protect  against  any  anticipated 
threats  or  hazards  to  their  security  or 
integrity  which  could  result  in 
substantial  harm,  embarrassment, 
inconvenience,  or  unfairness  to  any 
individual  on  whom  information  is 
maintained,  5  U.S.C  552a(e)(10). 

(b)  Records  security.  Whether 
maintained  in  physical  or  electronic 
form,  records  subject  to  the  Privacy  Act 
shall  be  maintained  in  a  secure  manner 
commensurate  with  the  sensitivity  of 
the  information  contained  in  the  system 
of  records.  The  Privacy  Act  Officer  will 
periodically  review  these  security 
measures  to  ensure  their  adequacy. 

S  1008.7    Conduct  of  employees. 

(a)  Handling  of  records  subject  to  the 
Privacy  Act.  Employees  whose  duties 
require  handling  of  records  subject  to 
the  Privacy  Act  shall,  at  all  times,  take 
care  to  protect  the  integrity,  security  and 
confidentiality  of  these  records. 


(b)  Disclosure  of  records.  No 
employee  of  the  Presidio  Trust  may 
disclose  records  subject  to  the  Privacy 
Act  unless  disclosure  is  permitted  under 
§  1008.9  or  is  to  the  individual  to  whom 
the  record  pertains. 

(c)  Alteration  of  records.  No  employee 
of  the  Presidio  Trust  may  alter  or 
destroy  a  record  subject  to  the  Privacy 
Act  unless  such  alteration  or  destruction 
is: 

(1)  Properly  imdertaken  in  the  course 
of  the  employee's  regular  duties;  or 

(2)  Required  by  a  decision  under 
§  §  1008. 18  through  1008.23  or  the 
decision  of  a  court  of  competent 
jurisdiction. 

§  1 008.8    Qovemment  contracts. 

(a)  Required  contract  provisions. 
When  a  contract  provides  for  the 
operation  by  or  on  behalf  of  the  Presidio 
Trust  of  a  system  of  records  to 
accomplish  a  Presidio  Trust  function, 
the  contract  shall,  consistent  with  the 
Presidio  Trust's  authority,  cause  the 
requirements  of  5  U.S.C.  552a  and  the 
regulations  contained  in  this  part  to  be 
applied  to  such  system. 

(b)  System  manager.  A  regular 
employee  of  the  Presidio  Trust  will  be 
the  manager  for  a  system  of  records 
operated  by  a  contractor. 

§  1008.9    Disclosure  of  records. 

(a)  Prohibition  of  disclosure.  No 
record  contained  in  a  system  of  records 
may  be  disclosed  by  any  means  of 
communication  to  any  person,  or  to 
another  agency,  except  pursuant  to  a 
written  request  by,  or  with  the  prior 
written  consent  of,  the  individual  to 
whom  the  record  pertains. 

(b)  General  exceptions.  The 
prohibition  contained  in  paragraph  (a) 
of  this  section  does  not  apply  where 
disclosure  of  the  record  would  be: 

(1)  To  those  officers  or  employees  of 
the  Presidio  Trust  who  have  a  need  for 
the  record  in  the  performance  of  their 
duties;  or 

(2)  Required  by  the  Freedom  of 
Infcwmation  Act.  5  U.S.C.  552. 

(c)  Specific  exceptions.  The 
prohibition  contained  in  paragraph  (a) 
of  this  section  does  not  apply  where 
disclosure  of  the  record  would  be: 

(1)  For  a  routine  use  which  has  been 
described  in  a  system  notice  published 
in  the  Federal  Register; 

(2)  To  the  Bureau  of  the  Census  for 
purposes  of  planning  or  carrying  out  a 
census  or  survey  or  related  activity 
pursuant  to  the  provisions  of  Title  13, 
U.S.  Code. 

(3)  To  a  recipient  who  has  provided 
the  system  manager  responsible  for  the 
system  in  which  the  record  is 
maintained  with  advance  adequate 


vmtten  assurance  that  the  record  will  be 
used  solely  as  a  statistical  research  or 
reporting  record,  and  the  record  is  to  be 
transferred  in  a  form  that  is  not 
individually  identifiable; 

(4)  To  the  National  Archives  and 
Records  Administration  as  a  record 
which  has  sufficient  historical  or  other 
value  to  warrant  its  continued 
preservation  by  the  U.S.  Government,  or 
for  evaluation  by  the  Archivist  of  the 
United  States  or  the  designee  of  the 
Archivist  to  determine  whether  the 
record  has  such  value; 

(5)  To  another  agency  or  to  an 
instnmientality  of  any  governmental 
jurisdiction  within  or  imder  the  control 
of  the  United  States  for  a  civil  or 
criminal  law  enforcement  activity  if  the 
activity  is  authorized  by  law,  and  if  the 
head  of  the  agency  or  instrumentality 
has  made  a  written  request  to  the 
Presidio  Trust  specifybig  the  particular 
portion  desired  and  the  law 
enforcement  activity  for  which  the 
record  is  sought; 

(6)  To  a  person  pursuant  to  a  showing 
of  compelling  circumstances  affecting 
the  health  or  safety  of  an  individual  if 
upon  such  disclosure  notification  is 
transmitted  to  the  last  known  address  of 
such  individual; 

(7)  To  either  House  oi  Congress,  or,  to 
the  extent  of  matter  within  its 
jurisdiction,  any  committee  or 
subcommittee  thereof,  any  joint 
committee  of  Congress  or  subcommittee 
of  any  such  joint  committee; 

(8)  To  the  Comptroller  General,  or  any 
of  his  authorized  representatives,  in  the 
course  of  the  performance  of  the  duties 
of  the  General  Accounting  Office; 

(9)  Pursuant  to  the  order  of  a  court  of 
competent  jurisdiction;  or 

(10)  To  a  consumer  reporting  agency 
in  accordance  with  section  3(d)  of  the 
Federal  Claims  Collection  Act  of  1966, 
as  amended  (31  U.S.C.  3711(f)). 

(d)  Reviewing  records  prior  to 
disclosure.  (1)  Prior  to  any  disclosure  of 
a  record  about  an  individual,  imless 
disclosure  is  required  by  the  Freedom  of 
Information  Act,  reasonable  efforts  shall 
be  made  to  ensure  that  the  records  are 
accurate,  complete,  timely  and  relevant 
for  agency  purposes. 

(2)  When  a  record  is  disclosed  in 
connection  with  a  Freedom  of 
Information  Act  request  made  under 
this  part  and  it  is  appropriate  and 
administratively  feasible  to  do  so,  the 
requester  shall  be  informed  of  any 
information  known  to  the  Presidio  Trust 
indicating  that  the  record  may  not  be 
fully  accurate,  complete,  or  timely. 

f  1008.10    Accounting  for  disclosures. 

(a)  Maintenance  of  an  accounting.  (1) 
Where  a  record  is  disclosed  to  any 


Federal  Register /Vol.  63,  No.  250 /Wednesday,  December  30,  1998 /Rules  and  Regulations      71781 


terson,  or  to  another  agency,  under  any 
>f  the  specific  exceptions  provided  by 

1 1 1008.9(c),  an  accoimting  shall  be 

loade. 

(2)  The  accounting  shall  record: 

(i)  The  date,  natiu«,  and  purpose  of 
I  lach  disclosure  of  a  record  to  any 
lerson  or  to  another  aeency;  and 

(ii)  The  name  and  aadress  of  the 
wrson  or  agency  to  whom  the 
lisclosure  was  made. 

(3)  Accoimtings  prepared  under  this 
I  ection  shall  be  maintained  for  at  least 

ive  years  or  the  life  of  the  record, 
vbichever  is  longer,  after  the  disclosure 
or  which  the  accoimting  is  made. 

(b)  Access  to  accountings.  (1)  Except 
or  accountings  of  disclosures  made 
mder  §  1008.9(c)(5),  accountings  of  all 
lisclosures  of  a 'record  shall  be  made 
ivailable  to  the  individual  to  whom  the 
«cord  relates  at  the  individual's 
eauest. 

l2)  An  individual  desiring  access  to 
in  accounting  of  disclosures  of  a  record 
}ertaining  to  the  individual  shall  submit 
I  request  by  following  the  procedures  of 
>  1008.13. 

(c)  Notification  of  disclosure.  When  a 
record  is  disclosed  pursuant  to 

1 1008.9(c)(9)  as  the  resuh  of  the  order 
}f  a  court  of  competent  jurisdiction, 
reasonable  efforts  shall  be  made  to 
notify  the  individual  to  whom  the 
■ecord  pertains  as  soon  as  the  order 
)ecomes  a  matter  of  public  record. 

1 1008.1 1    Request  for  notification  of 
pxistwtce  of  records:  Submission. 
I   (a)  Submission  of  requests.  (1) 
Individuals  desiring  to  determine  under 
the  Privacy  Act  whether  a  system  of 
records  contains  records  pertaining  to 
them  shall  address  inquiries  to  the 
fevacy  Act  Officer,  The  Presidio  Trust, 
P.O.  Box  29052,  San  Francisco,  CA 
94129-0052,  unless  the  system  notice 
describing  the  system  prescribes  or 
permits  submission  to  some  other 
official  or  officials. 

(2)  Individuals  desiring  to  determine 
whether  records  pertaining  to  them  are 
cnaintained  in  two  or  more  systems  shall 
make  a  separate  inquiry  concerning 
Bach  system. 

(b)  Form  of  request.  (1)  An  inquiry  to 
determine  whether  a  system  of  records 
contains  records  pertaining  to  an 
individual  shall  be  in  writing. 

(2)  To  expedite  processing,  both  the 
envelope  containing  a  request  and  the 
face  of  the  request  should  bear  the 
legend  "PRIVACY  ACT  INQUIRY." 

(3)  The  request  shall  state  that  the  ' 
individual  is  seeking  information 
concerning  records  pertaining  to  him  or 
herself  and  shall  supply  such  additional 
identifying  information,  if  any,  as  is 
called  for  in  the  system  notice 
describing  the  system. 


(4)  Individuals  who  have  reason  to 
believe  that  information  pertaining  to 
them  may  be  filed  under  a  name  other 
than  the  name  they  are  currently  using 
(e.g.,  maiden  name),  shall  include  sudb 
information  in  the  request. 

f  1008.12    Requests  for  notification  of 
existence  of  records:  Action  on. 

(a)  Decisions  on  request.  (1) 
Individuals  inquiring  to  determine 
whether  a  system  of  records  contains 
records  pertaining  to  them  shall  be 
promptly  advised  whether  the  system 
contains  records  pertaining  to  them 
unless: 

(i)  The  records  were  compiled  in 
reasonable  anticipation  of  a  civil  action 
or  proceeding;  or 

Ui)  The  system  of  records  is  one 
which  has  been  excepted  from  the 
notification  provisions  of  the  Privacy 
Act  by  rulemaking. 

(2)  If  the  records  were  compiled  in 
reasonable  anticipation  of  a  civil  action 
or  proceeding  or  the  system  of  records 
is  one  which  has  been  excepted  from 
the  notification  provisions  of  the 
Privacy  Act  by  rulemaking,  the 
individuals  will  be  promptly  notified 
that  they  are  not  entitled  to  notification 
of  whether  the  system  contains  records 
pertainine  to  them. 

(b)  Authority  to  deny  requests.  A 
decision  to  deny  a  request  for 
notification  of  the  existence  of  records 
shall  be  made  by  the  Privacy  Act  officer 
in  consultation  with  the  General 
Counsel. 

(c)  Fonn  of  decision.  (1)  No  particular 
form  is  required  for  a  decision 
informing  individuals  whether  a  system 
of  records  contains  records  pertaining  to 
them. 

(2)  A  decision  declining  to  inform  an 
individual  whether  or  not  a  system  of 
records  contains  records  pertaining  to 
him  or  her  shall  be  in  vmting  and  shall: 

(i)  State  the  basis  for  denial  of  the 
request; 

(ii)  Advise  the  individual  that  an 
appeal  of  the  declination  may  be  made 
to  the  Executive  Director  pursuant  to 
§  1008.16  by  writing  to  the  Executive 
Director,  The  Presidio  Trust,  P.O.  Box 
29052,  San  Francisco,  CA  94129-0052; 
and 

(iii)  State  that  the  appeal  must  be 
received  by  the  foregoing  official  within 
20  working  days  of  the  date  of  the 
decision. 

(3)  If  the  decision  declining  a  request 
for  notification  of  the  existence  of 
records  involves  records  which  fall 
vmder  the  jurisdiction  of  another 
agency,  the  individual  shall  be  informed 
in  a  written  response  which  shall: 

(i)  State  the  reasons  for  the  denial; 
(ii)  Include  the  name,  position  title, 
and  address  of  the  official  responsible 


for  the  denial;  and  (iii)  Advise  the 
individual  that  an  appeal  of  the 
declination  may  be  made  only  to  the 
appropriate  official  of  the  relevant 
agency,  and  include  that  official's  name, 
position  title,  and  address. 

(4)  Copies  of  decisions  declining  a 
request  for  notification  of  the  existence 
of  records  made  pursuant  to  paragraphs 
(c)(2)  and  (c)(3)  of  this  section  shall  be 
provided  to  the  Privacy  Act  Officer. 

S  1008.13    Requests  for  access  to  rseordSb 

The  Privacy  Act  permits  individuals, 
upon  request,  to  gain  access  to  their 
records  or  to  any  information  pertaining 
to  them  which  is  contained  in  a  system 
and  to  review  the  records  and  have  a 
copy  made  of  all  or  any  portion  thereof 
in  a  form  comprehensive  to  them.  5 
U.S.C.  552a(d)(l).  A  request  for  access 
shall  be  submitted  in  accordance  with 
the  procedures  in  this  part. 


f  1008.14    Requests  for  sccess  to  records: 
Submission. 

(a)  Submission  of  requests.  (1) 
Requests  for  access  to  records  shall  be 
submitted  to  the  Privacy  Act  Officer 
imless  the  system  notice  describing  the 
system  prescribes  or  permits  submission 
to  some  other  official  or  officials. 

(2)  Individuals  desiring  access  to 
records  maintained  in  two  or  more 
separate  systems  shall  submit  a  separate 
request  for  access  to  the  records  in  each 
system. 

(b)  Form  of  request.  (1)  A  request  for 
access  to  records  subject  to  the  Privacy 
Act  shall  be  in  writing  and  addressed  to 
Privacy  Act  Officer.  The  Presidio  Trust, 
P.O.  Box  29052,  San  Francisco,  CA 
94129-0052. 

(2)  To  expedite  processing,  both  the 
envelope  containing  a  request  and  the 
face  of  the  request  should  bear  the 
legend  "PRIVACY  ACT  REQUEST  FOR 
ACCESS." 

(3)  Requesters  shall  specify  whether 
they  seek  all  of  the  records  contained  in 
the  system  which  relate  to  them  or  only 
some  portion  thereof.  If  only  a  portion 
of  the  records  which  relate  to  the 
individual  are  sought,  the  request  shall 
reasonably  describe  the  s(>ecific  record 
or  records  sought. 

(4)  If  the  requester  seeks  to  have 
copies  of  the  requested  records  made, 
the  request  shall  state  the  maximum 
amount  of  copying  fees  which  the 
requester  is  wilUng  to  pay.  A  request 
which  does  not  state  the  amount  of  fees 
the  requester  is  willing  to  pay  will  be 
treated  as  a  request  to  inspect  the 
requested  records.  Requesters  are 
further  notified  that  under  §  1008.15(d) 
the  failure  to  state  willirgness  to  pay 
fees  as  high  as  are  anticipated  by  the 
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Presidio  Trust  will  delay  processing  of 
a  request. 

(5)  The  request  shall  supply  such 
identifying  information,  if  any,  as  is 
called  for  in  the  system  notice 
describing  the  system. 

(6)  Requests  failing  to  meet  the 
requirements  of  this  paragraph  shall  be 
returned  to  the  requester  widi  a  written 
notice  advising  the  requester  of  the 
deficiency  in  the  request. 

§1008.15    Requests  for  access  to  records: 
Initial  decision. 

(a)  Decisions  on  requests.  A  request 
made  under  this  part  for  access  to  a 
record  shall  be  granted  promptly  unless 
the  record: 

(1)  Was  compiled  in  reasonable 
anticipation  of  a  civil  action  or 
proceeding;  or 

(2)  Is  contained  in  a  system  of  records 
which  has  been  excepted  firom  the 
access  provisions  of  the  Privacy  Act  by 
rulemaking. 

(b)  Authority  to  deny  requests.  A 
decision  to  deny  a  request  for  access 
under  this  part  shall  be  made  by  the 
Privacy  Act  Officer  in  consultation  with 
the  General  Counsel. 

(c)  Form  of  decision.  (1)  No  particular 
form  is  required  for  a  decision  granting 
access  to  a  record.  The  decision  shall, 
however,  advise  the  individual 
requesting  the  record  as  to  where  and 
when  the  record  is  available  for 
inspection  or,  as  the  case  may  be,  where 
and  when  copies  will  be  available.  If 
fees  are  due  under  §  1008.15(d),  the 
individual  requesting  the  record  shall 
also  be  notified  of  the  amoimt  of  fees 
due  or,  if  the  exact  amount  has  not  been 
determined,  the  approximate  amount  of 
fees  due. 

(2)  A  decision  denying  a  request  for 
access,  in  whole  or  part,  shall  be  in 
writing  and  shall: 

(i)  State  the  basis  for  denial  of  the 
request; 

(ii)  Contain  a  statement  that  the  denial 
may  be  appealed  to  the  Executive 
Director  pursuant  to  §  1008.16  by 
writing  to  the  Executive  Director,  The 
Presidio  Trust,  P.O.  Box  29052,  San 
Francisco,  CA  94129-0052;  and  (iii) 
State  that  the  appeal  must  be  received 
by  the  foregoing  official  within  20 
working  days  of  the  date  of  the  decision. 

(3)  If  the  decision  denying  a  request 
for  access  involves  recorids  which  fall 
imder  the  jurisdiction  of  another 
agency,  the  individual  shall  be  informed 
in  a  written  response  which  shall: 

(i)  State  the  reasons  for  the  denial; 

(ii)  Include  the  name,  position  title, 
and  address  of  the  official  responsible 
for  the  denial;  and 

(iii)  Advise  the  individual  that  an 
appeal  of  the  declination  may  be  made 


only  to  the  appropriate  official  of  the 
relevant  agency,  and  include  that 
official's  name,  position  title,  and 
address. 

(4)  Copies  of  decisions  denying 
requests  for  access  made  pursuant  to 
paragraphs  (c)(2)  and  (c)(3)  of  this 
section  will  be  provided  to  the  Privacy 
Act  Officer. 

(d)  Fees.  (1)  No  fees  may  be  charged 
for  the  cost  of  searching  for  or  reviewing 
a  record  in  response  to  a  request  made 
under  §  1008.14. 

(2)  Unless  the  Privacy  Act  Officer 
determines  that  reduction  or  waiver  of 
fees  is  appropriate,  fees  for  copying  a 
record  in  response  to  a  request  made 
imder  §  1008.14  shall  be  charged  in 
accordance  with  the  provisions  of  this 
section  and  the  current  schedule  of 
charges  determined  by  the  Executive 
Director  and  published  in  the 
compilation  provided  under  §  1001.7(b) 
of  this  chapter.  Such  charges  shall  be  set 
at  the  level  necessary  to  recoup  the  full 
allowable  direct  costs  to  the  Trust. 

(3)  Where  it  is  anticipated  that  fees 
chargeable  in  connection  with  a  request 
will  exceed  the  amount  the  person 
submitting  the  request  has  indicated  a 
willingness  to  pay,  the  Privacy  Act 
Officer  shall  notify  the  requester  and 
shall  not  complete  processing  of  the 
request  imtil  the  requester  has  agreed,  in 
writing,  to  pay  fees  as  high  as  are 
anticipated. 

§1008.10  Requests  for  notification  of 
existence  of  records  and  for  access  to 
records;  Appeals. 

(a)  Aig/it  of  appeal.  Except  for  appeals 
pertaining  to  records  under  the 
jurisdiction  of  another  agency, 
individuals  who  have  been  notified  that 
they  are  not  entitled  to  notification  of 
whether  a  system  of  records  contains 
records  pertaining  to  them  or  have  been 
denied  access,  in  whole  or  part,  to  a 
requested  record  may  appeal  to  the 
Executive  Director. 

(b)  Time  for  appeal.  (1)  An  appeal 
must  be  received  by  the  Executive 
Director  no  later  than  20  working  days 
after  the  date  of  the  initial  decision  on 
a  request. 

(2)  The  Executive  Director  may,  for 
good  cause  shown,  extend  the  time  for 
submission  of  an  appeal  if  a  written 
request  for  additional  time  is  received 
within  20  working  days  of  the  date  of 
the  initial  decision  on  the  request. 

(c)  Form  of  appeal.  (1)  An  appeal 
shall  be  in  writing  and  shall  attach 
copies  of  the  initial  request  and  the 
decision  on  the  request. 

(2)  The  appeal  shall  contain  a  brief 
statement  of  the  reasons  why  the 
appellant  believes  the  decision  on  the 
initial  request  to  have  been  in  error. 


(3)  The  appeal  shall  be  addressed  to 
the  Executive  Director,  The  Presidio 
Trust,  P.O.  Box  29052,  San  Francisco. 
CA  94129-0052. 

(d)  Action  on  appeals.  (1)  Appeals 
from  decisions  on  initial  requests  made 
pursuant  to  §  §  1008.11  and  1008.14 
shall  be  decided  for  the  Presidio  Trust 
by  the  Executive  Director  after 
consultation  with  the  General  Counsel. 

(2)  The  decision  on  an  appeal  shall  be 
in  writing  and  shall  state  the  basis  for 
the  decision. 

§1008.17    Requests  for  access  to  records: 
Special  situations. 

(a)  Medical  records.  (1)  Medical 
records  shall  be  disclosed  to  the 
individual  to  whom  they  pertain  unless 
it  is  determined,  in  consultation  with  a 
medical  doctor,  that  disclosure  should 
be  made  to  a  medical  doctor  of  the 
individual's  choosing. 

(2)  If  it  is  determined  that  disclosure 
of  medical  records  directly  to  the 
individual  to  whom  they  pertain  could 
have  an  adverse  effect  on  that 
individual,  the  individual  may 
designate  a  medical  doctor  to  receive 
the  records  and  the  records  will  be 
disclosed  to  that  doctor. 

(b)  Inspection  in  presence  of  third 
party.  (1)  Individuals  wishing  to  inspect 
records  pertaining  to  them  which  have 
been  opened  for  their  inspection  may, 
during  the  inspection,  be  accompanied 
by  a  person  of  their  own  choosing. 

(2)  When  such  a  procedure  is  deemed 
appropriate,  individuals  to  whom  the 
records  pertain  may  be  required  to 
fiimish  a  written  statement  authorizing 
discussion  of  their  records  in  the 
accompanying  person's  presence. 

§1008.18    Amendment  of  records. 

The  Privacy  Act  permits  individuals 
to  request  amendment  of  records 
pertaining  to  them  if  they  believe  the 
records  are  not  accurate,  relevant, 
timely  or  complete.  5  U.S.C..  552a(d)(2). 
A  request  for  amendment  of  a  record 
shall  be  submitted  in  accordance  with 
the  procedures  in  this  part. 

§1008.19    Petitions  for  amendment 
Submission  and  form. 

(a)  Submission  of  petitions  for 
amendment.  (1)  A  request  for 
amendment  of  a  record  shall  be 
submitted  to  the  Privacy  Act  Officer 
unless  the  system  notice  describing  the 
system  prescribes  or  permits  submission 
to  a  different  official  or  officials.  If  an 
individual  wishes  to  request 
amendment  of  records  located  in  more 
than  one  system,  a  separate  petition 
must  be  submitted  with  respect  to  each 
system. 

(2)  A  petition  for  amendment  of  a 
record  may  be  submitted  only  if  the 
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ndividual  submitting  the  petition  has 
ireviously  requested  and  been  granted 
access  to  the  record  and  has  inspected 
3r  been  given  a  copy  of  the  record. 

(b)  Form  of  petition.  (1)  A  petition  for 
imendraent  shall  be  in  writing  and  shall 
specifically  identify  the  record  for 
which  amendment  is  sought. 

(2)  The  petition  shall  state,  in  detail, 
lie  reasons  why  the  petitioner  believes 
he  record,  or  the  objectionable  portion 
liereof,  is  not  accurate,  relevant,  timely 
3r  complete.  Copies  of  documents  or 
svidence  reUed  upon  in  support  of  these 
reasons  shall  be  submitted  with  the 
)etition. 

(3)  The  petition  shall  state, 
specifically  and  in  detail,  the  changes 
iought  in  ihe  record.  If  the  changes 
nvolve  rewriting  the  record  or  portions 
thereof  or  involve  adding  new  language 
to  the  record,  the  petition  shall  propose 
specific  language  to  implement  the 
[jianges. 

1 1 008.20    Petitions  for  amendment: 
Processing  and  initial  decision. 

(a)  Decisions  on  petitions.  In 
reviewing  a  record  in  response  to  a 
petition  for  amendment,  the  acciu'acy, 
relevance,  timeliness  and  completeness 
of  the  record  shall  be  assessed  against 
the  criteria  set  out  in  §  1008.4. 

(b)  Authority  to  decide.  A  decision  on 
a  petition  for  amendment  shall  be  made 
by  the  Privacy  Act  Officer  in 
consultation  with  the  General  Counsel. 

(c)  Acknowledgment  of  receipt. 
Unless  processing  of  a  petition  is 
completed  within  ten  woridng  days,  the 
receipt  of  the  petition  for  amendment 
shall  be  acknowledged  in  writing  by  the 
Privacy  Act  Officer. 

(d)  Inadequate  petitions.  (1)  If  a 
petition  does  not  meet  the  requirements 
of  §  1008.19,  the  petitioner  shall  be  so 
advised  and  shall  be  told  what 
additional  information  must  be 
submitted  to  meet  the  requirements  of 
§1008.19. 

(2)  If  the  petitioner  fails  to  submit  the 
additional  information  within  a 
reasonable  time,  the  petition  may  be 
rejected.  The  rejection  shall  be  in 
writing  and  shall  meet  the  requirements 
of  paragraph  (e)  of  this  section. 

(e)  Form  of  decision.  (1)  A  decision  on 
a  petition  for  amendment  shall  be  in 
writing  and  shall  state  concisely  the 
basis  for  the  decision. 

(2)  If  the  petition  for  amendment  is 
rejected,  in  whole  or  part,  the  petitioner 
shall  be  informed  in  a  written  response 
which  shall: 

(i)  State  concisely  the  basis  for  the 
decision; 

(ii)  Advise  the  petitioner  that  the 
rejection  may  be  appealed  to  the 
Executive  Director,  The  Presidio  Trust. 


P.O.  Box  29052.  San  Francisco.  CA 
94129-0052; and 

(iii)  State  that  the  appeal  must  be 
received  by  the  foregoing  official  within 
20  working  days  of  the  decision. 

(3)  If  the  petition  for  amendment 
involves  records  which  fall  under  the 
jurisdiction  of  another  agency  and  is 
rejected,  in  whole  or  part,  the  petitioner 
shall  be  informed  in  a  written  response 
which  shall: 

(i)  State  concisely  the  basis  for  the 
decision; 

(ii)  Include  the  name,  position  title, 
and  address  of  the  official  responsible 
for  the  denial;  and 

(iii)  Advise  the  individual  that  an 
appeal  of  the  rejection  may  be  made 
only  to  the  appropriate  official  of  the 
relevant  agency,  and  include  that 
official's  name,  position  title,  and 
address. 

(4)  Copies  of  rejections  of  petitions  for 
amendment  made  pursuant  to 
paragraphs  (e)(2)  and  (e)(3)  of  this 
section  will  be  provided  to  the  Privacy 
Act  Officer. 

(f)  Implementation  of  initial  decision. 
If  a  petition  for  amendment  is  accepted, 
in  whole  or  part,  the  system  manager 
maintaining  the  record  shall: 

(1)  Correct  the  record  accordingly 
and. 

(2)  Where  an  accounting  of 
disclosures  has  been  made  pursuant  to 
§  1008.10,  advise  all  previous  recipients 
of  the  record  that  the  correction  was 
made  and  the  substance  of  the 
correction. 

§  1008.21    Petitions  for  amendment:  Time 
limits  for  processing. 

(a)  Acknowledgment  of  receipt.  The 
acknowledgment  of  receipt  of  a  petition 
required  by  §  1008.20(c)  shall  be 
dispatched  not  later  than  ten  working 
days  after  receipt  of  the  petition  by  the 
Privacy  Act  Officer,  unless  a  decision  on 
the  petition  has  been  previously 
dispatched. 

(b)  Decision  on  petition.  A  petition  for 
amendment  shall  be  processed 
promptly.  A  determination  whether  to 
accept  or  reject  the  petition  for 
amendment  shall  be  made  within  30 
working  days  after  receipt  of  the 
petition  by  the  system  manager 
responsible  for  the  system  containing 
the  challenged  record. 

(c)  Suspension  of  time  limit.  The  30 
working  day  time  limit  for  a  decision  on 
a  petition  shall  be  suspended  if  it  is 
necessary  to  notify  the  petitioner, 
pursuant  to  §  1008.20(d),  that  additional 
information  in  support.of  the  petition  is 
required.  Rimning  of  the  30  working  day 
time  limit  shall  resume  on  receipt  of  the 
additional  information  by  the  system 
manager  responsible  for  the  system 
containing  the  challenged  record. 


(d)  Extensions  of  time.  (1)  The  30 
working  day  time  limit  for  a  decision  on 
a  petition  may  be  extended  if  the 
Privacy  Act  Officer  determines  that  an 
extension  is  necessary  for  one  of  the 
following  reasons: 

(i)  A  decision  on  the  petition  requires 
analysis  of  voluminous  record  or 
records; 

(ii)  Some  or  all  of  the  challenged 
records  must  be  collected  from  facilities 
other  than  the  facility  at  which  the 
Privacy  Act  Officer  is  located;  or 

(iii)  Some  or  all  of  the  challenged 
records  are  of  concern  to  another  agency 
of  the  Federal  Government  whose 
assistance  and  views  are  being  sought  in 
processing  the  request. 

(2)  If  the  official  responsible  for 
making  a  decision  on  the  petition 
determines  that  an  extension  is 
necessary,  the  official  shall  promptly 
inform  the  petitioner  of  the  extension 
and  the  date  on  which  a  decision  is 
expected  to  be  dispatched. 

11008.22    Petitions  for  amendment 
Appeals. 

(a)  Right  of  appeal.  Except  for  appeals 
pertaining  to  records  under  the 
jurisdiction  of  another  agency,  where  a 
petition  for  amendment  has  been 
rejected  in  whole  or  in  part,  the 
individual  submitting  the  petition  may 
appeal  the  denial  to  the  Executive 
Director. 

(b)  Time  for  appeal.  (1)  An  appeal 
must  be  received  no  later  than  20 
working  days  after  the  date  of  the 
decision  on  a  petition. 

(2)  The  Executive  Director  may,  for 
good  cause  shown,  extend  the  time  for 
submission  of  an  appeal  if  a  written 
request  for  additional  time  is  received 
within  20  working  days  of  the  date  of 
the  decision  on  a  petition. 

(c)  Form  of  appeal.  (1)  An  appeal 
shall  be  in  vtrriting  and  shall  attach 
copies  of  the  initial  petition  and  the 
decision  on  that  petition. 

(2)  The  appeal  shall  contain  a  brief 
statement  of  the  reasons  why  the 
appellant  believes  the  decision  on  the 
petition  to  have  been  in  error. 

(3)  The  appeal  shall  be  addressed  to 
the  Executive  Director,  The  Presidio 
Trust,  P.O.  Box  29052,  San  Francisco, 
CA  94129-0052. 

f  1008.23    Petitions  for  amondment  Action 
oni 


(a)  Authority.  Appeals  from  decisions 
on  initial  petitions  for  amendment  shall 
be  decided  by  the  Executive  Director,  in 
consultation  with  the  General  Counsel. 

(b)  Time  limit.  (1)  A  final 
determination  on  any  appeal  shall  be 
made  within  30  working  days  after 
receipt  of  the  appeal. 
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(2)  The  30  working  day  period  for 
decision  on  an  appeal  may  be  extended, 
for  good  cause  shown,  by  the  Executive 
Director.  If  the  30  working  day  period  is 
extended,  the  individual  submitting  the 
appeal  shall  be  notified  of  the  extension 
and  of  the  date  on  which  a 
determination  on  the  appeal  is  expected 
to  be  dispatched. 

(c)  Form  of  decision.  (1)  The  final 
determination  on  an  appeal  shall  be  in 
writing  and  shall  state  the  basis  for  the 
determination. 

(2)  If  the  determination  upholds,  in 
whole  or  part,  the  initial  decision 
rejecting  die  petition  for  amendment, 
the  determination  shall  also  advise  the 
individual  submitting  the  appeal: 

(i)  Of  his  or  her  ri^t  to  file  a  concise 
statement  of  the  reasons  for  disagreeing 
with  the  decision  of  the  Presidio  Trust; 

(ii)  Of  the  procedure  established  by 
§  1008.24  for  the  filing  of  the  statement 
of  disagreement; 

(iii)  That  the  statement  which  is  filed 
will  be  made  available  to  anyone  to 
whom  the  record  is  subsequently 
disclosed  together  with,  at  the 
discretion  of  the  Presidio  Trust,  a  brief 
statement  by  the  Presidio  Trust 
summarizing  its  reasons  for  refusing  to 
amend  the  record; 

(iv)  That  prior  recipients  of  the 
challenged  record  will  be  provided  a 
copy  of  any  statement  of  dispute  to  the 
extent  that  an  accounting  of  disclosiire 
was  maintained;  and 

(v)  Of  his  or  her  right  to  seek  judicial 
review  of  the  Presidio  Trust's  refusal  to 
amend  the  record. 

(3)  If  the  determination  reverses,  in 
whole  or  in  part,  the  initial  decision 
rejecting  the  petition  for  amendment, 
the  system  manager  responsible  for  the 
system  containing  the  challenged  record 
shall  be  directed  to: 

(i)  Amend  the  challenged  record 
accordingly;  and 

(ii)  If  an  accounting  of  disclosures  has 
been  made,  advise  all  previous 
recipients  of  the  record  of  the 
amendment  and  its  substance. 

§1008.24    Statements  of  disagreement 

(a)  Filing  of  statement.  If  the 
determination  of  the  Executive  Director 
under  §  1008.23  rejects  in  whole  or  part, 
a  petition  for  amendment,  the 
individual  submitting  the  petition  may 
file  with  the  Privacy  Act  Officer  a 
concise  written  statement  setting  forth 
the  reasons  for  disagreement  with  the 
determination  of  the  Presidio  Trust. 

(b)  Disclosure  of  statements.  In  any 
disclosure  of  a  record  containing 
information  about  which  an  individual 
has  filed  a  statement  of  disagreement 
under  this  section  which  occius  after 
the  filing  of  the  statement,  the  disputed 


portion  of  the  record  will  be  clearly 
noted  and  the  recipient  shall  be 
provided  copies  of  the  statement  of 
disagreement.  If  appropriate,  a  concise 
statement  of  the  reasons  of  the  Presidio 
Trust  for  not  making  the  requested 
amendments  may  also  be  provided  to 
the  recipient. 

(c)  Maintenance  of  statements. 
System  managers  shall  develop 
procediu«s  to  assiue  that  statements  of 
disagreement  filed  with  them  shall  be 
maintained  in  such  a  way  as  to  assiu« 
dissemination  of  the  statements  to 
recipients  of  the  records  to  which  the 
statements  pertain. 

PART  1009— ADMINISTRATIVE 
CLAIMS  UNDER  THE  FEDERAL  TORT 
CLAIMS  ACT 


Sec. 

1009.1 

1009.2 

1009.3 

1009.4 

1009.5 


Purpose. 

Procedure  for  filing  claims. 
Denial  of  claims. 
Payment  of  claims. 
Indemnification  of  Presidio  Trust 
directors  and  employees. 

Authority.  Pub.  L  104-333, 110  Stat.  4097 
(16  U.S.C.  460bb  note);  28  U.S.C.  2672. 

f  1009.1    Purpose. 

The  purpose  of  this  part  is  to  establish 
procedures  for  the  filing  and  settlement 
of  claims  under  the  Federal  Tort  Claims 
Act  (in  part.  28  U.S.C.  sees.  2401(b), 
2671-2680,  as  amended  by  Pub.  L.  89- 
506,  80  Stat.  306).  The  officers  to  whom 
authority  is  delegated  to  settle  tort 
claims  shall  follow  and  be  guided  by  the 
regulations  issued  by  the  Attorney 
General  prescribing  standards  and 
procedures  for  settlement  of  tort  claims 
(28  CFR  part  14). 

S 1 009.2    Procedure  for  flRng  claims. 

(a)  The  procedure  for  filing  and  the 
contents  of  claims  shall  be  pursuant  to 
28  CFR  14.2, 14.3  and  14.4. 

(b)  Claims  shall  be  filed  directly  with 
the  Presidio  Trust. 

(c)  Upon  receipt  of  a  claim,  the  time 
and  date  of  receipt  shall  be  recorded. 
The  claim  shall  be  forwarded  with  the 
investigative  file  immediately  to  the 
General  Counsel  for  determination. 

S  1009.3    Denial  of  claims. 

Denial  of  a  claim  shall  be 
communicated  as  provided  by  28  CFR 
14.9. 

§  1 009.4    Payment  of  claims. 

(a)  When  an  award  of  $2,500  or  less 
is  made,  the  voucher  signed  by  the 
claimant  shall  be  transmitted  for 
payment  to  the  Presidio  Trust.  When  an 
award  over  $2,500  is  made,  transmittal 
for  payment  will  be  made  as  prescribed 
by  28  CFR  14.10. 


(b)  Prior  to  payment,  appropriate 
releases  shall  be  obtained  as  provided  in 
28  CFR  14.10. 

§1009.5    Indemnification  of  Presidio  Trust 
directors  and  amployses. 

(a)  The  Presidio  Trust  may  indemnify 
a  Presidio  Trust  director  or  employee 
who  is  personally  named  as  a  defendant 
in  any  civil  suit  in  state  or  federal  court 
or  an  arbitration  proceeding  or  other 
proceeding  seeking  damages  against  a 
Presidio  Trust  director  or  employee 
personally,  for  any  verdict,  judgment,  or 
other  monetary  award  which  is 
rendered  against  such  director  or 
employee,  provided  that  the  conduct 
giving  rise  to  the  verdict,  judgment,  or 
award  was  taken  within  the  scope  of  his 
or  her  duties  or  employment  and  that 
such  indemnification  is  in  the  interest 
of  the  Presidio  Trust  as  determined  by 

(1)  the  Board,  with  respect  to  claims 
against  an  employee:  or 

(2)  a  majority  of  the  Board,  exclusive 
of  the  director  against  whom  claims 
have  been  made,  with  respect  to  claims 
against  a  director. 

(b)  The  Presidio  Trust  may  settle  or 
compromise  a  personal  damage  claim 
against  a  Presidio  Trust  director  or 
employee  by  the  payment  of  available 
funds,  at  any  time,  provided  the  alleged 
conduct  giving  rise  to  the  personal 
damage  claim  was  taken  within  the 
scope  of  the  duties  or  employment  of 
the  director  or  employee  and  that  such 
settlement  or  compromise  is  in  the 
interest  of  the  Presidio  Trust  as 
determined  by: 

(1)  the  Board,  with  respect  to  claims 
against  an  employee;  or 

(2)  a  majority  of  the  Board,  exclusive 
of  the  director  against  whom  claims 
have  been  made,  with  respect  to  claims 
against  a  director. 

(c)  The  Presidio  Trust  will  not 
entertain  a  request  either  to  agree  to 
indemnify  or  to  settle  a  personal  damage 
claim  before  entry  of  an  adverse  verdict, 
judgment,  or  award,  unless  exceptional 
circiunstances  exist  as  determined  by: 

(1)  the  Board,  with  respect  to  claims 
against  an  employee;  or 

(2)  a  majority  of  the  Board,  exclusive 
of  the  director  against  whom  claims 
have  been  made,  with  respect  to  claims 
against  a  director. 

(d)  A  Presidio  Trust  director  or 
employee  may  request  indemnification 
to  satisfy  a  verdict,  judgment,  or  award 
entered  against  the  director  or 
employee.  The  director  or  employee 
shall  submit  a  written  request,  with 
appropriate  dociunentation  including 
copies  of  the  verdict,  judgment,  award, 
or  settlement  proposal,  in  a  timely 
manner  to  the  General  Counsel,  who 
shall  make  a  recommended  disposition 
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>f  the  request.  Where  appropriate,  the 
'residio  Trust  shall  seek  the  views  of 
he  Department  of  Justice.  The  General 
Counsel  shall  forward  the  request,  the 
iccompanying  documentation,  and  the 
i^neral  Counsel's  recommendation  to 
he  Board  for  decision.  In  the  event  that 
i  claim  is  made  against  the  General 
Counsel,  the  Chair  shall  designate  a 
director  or  employee  of  the  Trust  to 
iilfill  the  duties  otherwise  assigned  to 
he  General  Counsel  under  this  section. 

(e)  Any  payment  under  this  section 
either  to  indemnify  a  Presidio  Trust 
iirector  or  employee  or  to  settle  a 
)ersonal  damage  claim  shall  be 
:ontingent  upon  the  avail^ility  of 
unds. 
FR  Doc.  98-34099  Filed  12-2»-98;  8:45  am) 

NLUNQ  CODE  4310-04-RU 


JBRARY  OF  CONGRESS 

Copyright  Office 

17  CFR  Part  201 
pocket  No.  98-13] 

totice  to  Libraries  and  Archives  of 
tormal  Commerciai  Expioitation  or 
Ikvailabiiity  at  Reasonabie  Price 

MSENCY:  Copyright  Office.  Library  of 

Congress. 

(ACTION:  Interim  regulation  with  request 

for  comments. 


BUMMAF 


RY:  The  Copyright  Office  of  the 
brary  of  Congress  is  issuing  interim 
regulations  and  requesting  comment  on 
the  requirements  by  which  a  copyright 
awner  or  its  agent  may  provide  notice 
to  libraries  and  archives  that  a 
}ublished  work  in  the  final  20  years  of 
ts  extended  term  of  copyright  is  subject 
to  normal  commercial  exploitation  or 
that  a  copy  or  phonorecord  of  the  work 
can  be  obtained  at  a  reasonable  price, 
rhe  Office  is  issuing  interim  regulations 
n  order  to  have  the  notice  requirements 
in  place  on  January  1, 1999.  Final 
regulations  will  be  promulgated 
following  the  Office's  review  of  public 
comments. 

EFFECTIVE  DATE:  The  interim  regulations 
are  effective  January  1, 1999.  Comments 
must  be  submitted  on  or  before  February 
15, 1999.  Reply  comments  must  be 
submitted  on  or  before  April  1, 1999. 
ADDRESSES:  An  original  and  fifteen 
copies  of  the  comments  shall  be 
delivered  to:  Office  of  the  General 
Counsel,  Copyright  Office,  LM-403, 
flames  Madison  Memorial  Building,  101 
Independence  Avenue,  S.E., 
Washington,  D.C.,  or  mailed  to:  David 
0.  Carson,  General  Counsel,  Copyright 


GC/I&R,  P.O.  Box  70400.  Southwest 
Station,  Washington,  D.C.  20024. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  O.  Carson,  General  Counsel,  or 
Jennifer  L.  Hall,  Senior  Attorney, 
Copyright  GC/I&R,  P.O.  Box  70400, 
Southwest  Station,  Washington,  D.C. 
20024.  Telephone:  (202)  707-8380. 
Facsimile:  (202)  707-«366. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  October  27, 1998,  President 
Clinton  signed  into  law  the  Sonny  Bono 
Copyright  Term  Extension  Act  ("the 
Act").  Public  Law  105-298. 112  Stat. 
2827  (1998).  The  Act  amended  the 
copyright  law,  title  17  United  States 
Code,  to  extend  for  an  additional  20 
years  the  term  of  copyright  protection  in 
the  United  States.  With  respect  to  the 
extended  20-year  term,  the  Act  added  a 
limited  new  exemption  for  certain 
libraries  and  archives  in  section  108  of 
the  copyright  law.  Under  new  section 
108(h),  during  the  last  20  years  of  any 
term  of  copyright  protection  of  a 
published  work,  a  library  or  archives 
(including  a  nonprofit  educational 
institution  functioning  as  such),  may 
reproduce,  distribute,  display,  or 
perform  in  facsimile  or  digital  form  a 
copy  or  phonorecord  of  such  work,  or 
portions  thereof,  for  purposes  of 
preservation,  scholarship,  or  research,  if 
such  library  or  archives  has  first 
determined,  on  the  basis  of  a  reasonable 
investigation,  that  certain  conditions  set 
forth  in  the  law  do  not  apply.  17  U.S.C. 
108(h)(1).  Specifically,  no  reproduction, 
distribution,  display,  or  performance  is 
authorized  under  the  subsection  if:  (A) 
the  work  is  subject  to  normal 
commercial  exploitation;  (B)  a  copy  or 
phonorecord  of  the  work  can  be 
obtained  at  a  reasonable  price;  or  (C)  the 
copyright  owner  or  its  agent  provides 
notice  pursuant  to  regulations 
promulgated  by  the  Register  of 
Copyrights  that  either  of  the  conditions 
set  forth  in  subparagraphs  (A)  and  (B) 
applies.  Id.  108(h)(2).  The  new 
exemption  does  not  apply  to 
unpublished  ytotks.  Id.  108(h)(1).  It  also 
does  not  apply  to  subsequent  uses  by 
users  other  than  the  library  or  archives. 
Id.  108(h)(3). 

Under  the  interim  regulations  set 
forth  at  3  7  CFR  201.39,  copyright 
owners  may  file  with  the  Copyright 
Office  a  Notice  to  Libraries  and 
Archives  of  Normal  Commercial 
Exploitation  or  Availability  at 
Reasonable  Price.  The  Notice  shall  be 
accompeuiied  by  a  filing  fee  of  $50  for 
the  first  work,  and  $20  for  each 
additional  work,  made  payable  in  check, 
money  order  or  bank  draft  to  the 


Register  of  Copyrights.  The  Office  will 
not  provide  printed  forms  for  the 
Notices,  but  will  provide  a  required 
format,  which  is  set  out  in  Appendix  A 
to  this  notice  and  will  be  available  from 
the  Copyright  Office  website  (http:// 
lcweb.loc.gov/copyright).  The 
regulations  specify  that  the  Notice  must 
be  provided  on  8Vz  x  11  inch  paper  with 
a  one-inch  margin. 

Copyright  owners  or  their  agents  may 
file  the  Notice  at  any  time  during  the 
work's  extended  20-year  term,  and 
thereafter  a  library  or  archives  could  not 
claim  the  exemption  with  respect  to  the 
identified  work.  Until  such  notice  is 
filed,  however,  a  library  or  archive  is 
free  to  use  a  published  work  in  its  last 
20  years  of  copyright  term  as  provided 
under  section  108(h)  unless  its 
reasonable  investigation  otherwise 
reveals  that  the  work  is  subject  to 
normal  commercial  exploitation  or 
availability  at  a  reasonable  price.  The 
Office  is  inquiring  whether  the  final 
regulations  should  permit  copyright 
owners  to  file  a  Notice  for  a  work  before 
its  extended  term  begins  and,  if  so,  how 
much  sooner. 

Due  to  the  nature  of  the  filing  as  a 
representation  by  the  copyright  owner 
that  a  particular  work  is  subject  to 
normal  commercial  exploitation  or 
reasonable  availability,  the  Notice  to 
Librarians  and  Archives  cannot  be  a 
one-time  filing  to  cover  the  entire  20- 
year  period.  Instead,  copyright  owners 
will  need  to  refile  the  Notice 
periodically  (e.g.,  every  five  years)  in 
order  to  reassert  the  facts  of  commercial 
availability  or  reasonable  price  with 
respect  to  the  work.  For  purposes  of  the 
interim  regulations,  the  Office  is 
requiring  a  declaration  under  penalty  of 
perjury  by  the  copyright  owner  or  its 
agent  that  the  work  identified  is  subject 
to  normal  commercial  exploitation,  or 
that  a  copy  or  phonorecord  of  the  work 
is  available  at  a  reasonable  price.  The 
Office  is  also  requiring  contact 
information  for  the  person  or  entify  that 
can  provide  information  concerning  the 
work's  normal  commercial  exploitation 
•or  availability  at  a  reasonable  price. 
Additional  information  concerning  the 
work's  commercial  availability  may  be 
provided,  but  is  not  required.  The  Office 
is  inquiring  whether  the  Notice  should 
require  additional  information  with 
respect  to  a  work's  commercial 
availability. 

Because  any  number  of  works  may 
share  the  same  title,  a  copyright  owner 
choosing  to  file  a  Notice  to  Libraries  and 
Archives  under  these  regulations  will  be 
required  to  identify  his  or  her  works  by 
reference  not  only  to  the  work's  title, 
but  also  to  the  type  of  vrork  (e.g.,  music, 
motion  picture,  book,  photograph. 


illustration,  map,  article  in  a  periodical, 
painting,  sculpture,  sound  recording, 
etc.);  the  edition,  if  any  (e.g.,  first 
edition,  second  edition,  teacher's 
edition)  or  version,  if  any  (e.g., 
orchestral  arrangement,  English 
translation  of  French  text);  the  author's 
name;  the  year  of  first  publication;  the 
year  the  work  first  secured  federal 
copyright  through  publication  with 
notice  or  registration;  and  the  renewal 
registration  number  (except  for  foreign 
works  in  which  copyright  is  restored 
pursuant  to  17  U.S.C.  104A).  The 
original  copyright  registration  nimiber 
may  be  provided  but  is  not  required.  If 
a  work  is  untitled,  then  the  copyright 
owner  will  be  required  to  provide  a  brief 
description  of  the  work  (e.g.,  black-and- 
white  photo  of  train  station  in 
Cleveland.  Ohio,  1923).  The  Notice 
must  identify  the  copyright  owner  or  the 
owner  of  exclusive  rights  on  whose 
behalf  the  Notice  is  filed.  If  the 
copyright  owner  is  not  owner  of  all 
rights,  then  the  Notice  must  specify  the 
rights  owned  (e.g.,  the  right  to 
reproduce/distribute/  publicly  display/ 
publicly  perform  the  work  or  to  create 
a  derivative  work).  Information  on  how 
the  Office  can  contact  the  person 
submitting  the  notice  is  required.  The 
Office  is  inquiring  whether  a  new  or 
amended  Notice  should  be  required  if 
the  copyright  owner  transfers  or  assigns 
rights  in  the  work  to  another  party  or 
publisher,  or  if  the  information  reported 
in  a  Notice  otherwise  changes. 

To  accommodate  copyright  owners 
who  wish  to  file  Notices  for  a  number 
of  published  works,  a  single  Notice  may 
be  filed  for  a  group  of  works  that  have 
entered  their  final  20  years  of  copyright 
term.  Such  a  filing  will  be  permitted  for 
a  filing  fee  of  $50  for  the  first  work  and 
$20  for  each  additional  work,  provided 
that:  (1)  all  the  works  are  by  the  same 
author;  (2)  all  the  works  are  owned  by 
the  same  copyright  owner  or  owner  of 
the  exclusive  rights  therein  (and  if  the 
claimant  is  not  owner  of  all  rights,  the 
claimant  must  own  the  same  rights  with 
respect  to  all  works  in  the  group);  (3)  all 
the  works  first  secured  federal  copyright 
in  the  same  year,  through  either 
publication  with  notice  or  registration 
as  an  unpublished  work;  (4)  all  the 
works  were  first  published  in  the  same 
year;  (5)  the  person  or  entity  that  the 
Copyright  Office  should  contact 
concerning  the  Notice  is  the  same  for  all 
the  works;  and  (6)  the  person  or  entity 
that  Libraries  and  Archives  may  contact 
concerning  the  work's  normal 
commercial  exploitation  or  availability 
at  reasonable  price  is  the  same  for  all 
the  works.  Each  of  these  conditions  for 
group  filing  is  necessary  to  properly 


identify  the  works,  to  facilitate 
processing  of  the  Notices,  and  to  make 
the  information  available  for  public 
inspection  in  a  timely  manner.  The  first 
work  in  a  group  will  be  identified  using 
the  same  required  format  used  for  all 
Notices  to  Libraries  and  Archives, 
which  will  indicate  whether  the  filing  is 
a  group,  but  each  additional  work  in  the 
group  will  be  identified  on  a  separate 
continuation  sheet.  The  required  format 
for  the  continuation  sheet  is  set  out  in 
Appendix  A  to  this  notice  and  will  be 
available  from  the  Copyright  Office 
website.  The  information  in  the  Notices 
will  be  entered  into  the  Copyright  Office 
History  Documents  (COHD)  file,  which 
is  publicly  available,  both  at  the 
Copyright  Office  and  through  the 
Copyright  Office  website  (http:// 
Icweb.  Ioc.gov/copyright). 

Because  the  extension  of  copjrright 
term  was  effective  upon  enactment  of 
the  Act  and  because  all  terms  of 
copyright  run  to  the  end  of  the  calendar 
year  in  which  they  would  otherwise 
expire.  17  U.S.C.  304.  the  first  works  to 
be  affected  by  term  extension  are  those 
whose  terms  of  protection  would  have 
expired  on  December  31. 1998.  These 
include  works  that  secured  copjnight  in 
1923  and  were  properly  renewed  in 
1950-51.  as  well  as  certain  foreign 
works  whose  copyrights  were  restored 
under  17  U.S.C.  104A.  The  additional 
20  years  of  copyright  protection  for 
these  works  will  commence  on  January 
1, 1999.  That  date  is  the  first  date  on 
which  libraries  and  archives  are  entitled 
to  exploit  those  works  under  the  new 
section  108(h)  exemption.  In  order  to 
have  regulations  governing  Notice  to 
Libraries  and  Ardiives  in  place  on  that 
date,  the  Copyright  Office  is  establishing 
interim  regulations  effective  on  January 
1, 1999,  and  requesting  comments  for 
consideration  before  promulgating  final 
regulations. 

Questions  for  Public  Comment 

The  Copjrright  Office  is  requesting 
public  conunent  on  the  following: 

1.  For  how  long  should  a  Notice  to 
Libraries  and  Archives  be  effective? 
Should  a  copyright  owner  be  required  to 
refile  the  Notice  to  Libraries  and 
Archives  periodically?  If  so,  what  is  the 
preferable  time  period? 

2."  Should  copyright  owners  be 
permitted  to  file  the  Notice  to  Libraries 
and  Archives  prior  to  the 
commencement  of  the  final  20  years  of 
copyright  term?  If  so,  how  long  before 
the  commencement  of  the  final  20  years 
should  they  be  permitted  to  file  the 
Notice? 

3.  Should  the  final  regulations  require 
that  new  Notices  to  Libraries  and 
Archives  be  filed  upon  adoption  of  the 


final  regulations,  or  should  Notices  filed 
pursuant  to  the  interim  regulations 
remain  valid?  The  answer  to  this 
question  is  likely  to  depend  on  whether 
the  final  regulations  require  more 
information  in  the  Notices  than  is 
required  by  the  interim  regulations. 

4.  Besides  the  information  set  forth  in 
§  201.39(c)  of  the  interim  regulations, 
should  a  copyright  owner  provide  any 
additional  information  in  a  Notice  to 
Libraries  and  Archives?  Should  any  of 
the  information  required  or  requested 
under  the  interim  regulations  not  be 
required  or  requested  under  the  final 
regulations?  Should  any  of  the  optional 
information  be  required,  or  any  of  the 
required  information  made  optional? 

5.  Under  the  final  regulations,  what 
information  should  a  copyright  owner 
provide  with  respect  to  a  work's  normal 
commercial  exploitation  and/or 
availability  at  a  reasonable  price?  Is  it 
sufficient  to  require  (1)  a  declaration 
under  penalty  of  perjury  by  the 
copyright  owner  that  a  work  is  subject 
to  normal  commercial  exploitation  or 
availability  at  a  reasonable  price;  and  (2) 
contact  information  where  libraries  and 
archives  may  obtain  further  information 
on  the  work's  exploitation  or 
availability;  and  to  provide  an  option  for 
additional  information  concerning  the 
work's  commercial  avjiilability? 

6.  If.  after  filing  a  Notice  to  Libraries 
and  Archives,  the  copyright  owner 
transfers  or  assigns  a  work,  or  transfers 
or  assigns  rights  in  a  work,  should  the 
new  copyright  owner  or  its  agent  be 
required  to  submit  a  new  or  amended 
Notice?  Should  the  regulations 
otherwise  require  the  filing  of  an 
amended  Notice  in  the  event  of  a  change 
in  any  information  reported  in  the 
Notice? 

7.  Are  there  types  of  works  (e.g.. 
individual  contributions  to  a  periodical 
or  other  collective  work  that  may  not 
have  been  separately  registered)  which 
will  present  particular  issues  or 
problems  that  must  be  specifically 
addressed  in  the  regulations?  What  are 
those  problems  and  how  should  they  be 
addressed?  Should  any  additional 
information  be  required  with  respect  to 
such  works? 

List  of  Subjects  in  37  CFR  Part  201 

Copyright. 

Interim  Regulations 

For  the  reasons  set  forth  in  the 
preamble.  Part  201  of  Title  37  of  the 
Code  of  Federal  Regulations  is  amended 
to  read  as  follows: 

PART  201— GENERAL  PROVISIONS 

1.  The  authority  for  Part  201 
continues  to  read  as  follows: 
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Ai^iority:  17  U.S.C.  702. 

2.  Section  201.39  is  added  to  read  as 
ollows: 

201.39    NotioetoLibrartesandAreMvM 
<  Normal  Commefclal  Exploltatton  or 
,  ^vailabf  ilty  at  RaaaonaMa  Prtea. 

(a)  General.  This  section  prescribes 
ules  under  which  copyright  owners  or 
heir  agents  may  provide  notice  to 
lualified  libraries  and  archives 
including  a  nonprofit  educational 
nstitution  that  functions  as  such)  that  a 

published  work  in  its  last  20  years  of 
xipyright  protection  is  subject  to  normal 
x>mmercial  exploitation,  or  that  a  copy 
nr  phonorecord  of  the  vroA  can  be 
ibtained  at  a  reasonable  price,  for 
>urposes  of  secticm  108(h)(2)  of  title  17 
tf  the  United  States  Code. 

(b)  Format.  The  Copyright  Office 
irovides  a  required  format  for  a  Notice 

0  Libraries  and  Archives  of  Normal 
Commercial  Exploitation  or  Availability 
It  Reasonable  FiicB.  and  for 
nntinuation  sheets  for  group  notices, 
rhe  required  format  is  set  out  in 
\ppendix  A  to  this  section,  and  are 
ivailable  firom  the  Copyright  Office 
Mrebsite  (http://lcweb.loc.gov/ 
x>pyright).  The  Copyright  Office  does 
lot  provide  printed  forms.  The  Notice 
thall  be  in  English  (except  for  an 
>riginal  title,  which  may  be  in  another 
anguage),  typed  or  printed  legibly  in 
lark  ink,  and  shall  be  provided  on 
IV2XII  inch  white  paper  with  a  one- 
nch  margin. 

(c)  Required  Content.  A  "Notice  to 
jbraries  and  Archives  of  Normal 
[Commercial  Exploitation  or  Availability 
It  Reasonable  Price"  shall  be  identified 
IS  such  by  prominent  caption  or 
leading,  and  shall  include  the 
bllowing: 

L(l)  The  acronym  NLA  in  capital,  and 
referably  bold,  letters  in  the  top  right- 
land  comer  of  the  page; 

(2)  A  check-box  just  below  the 
icronym  NLA  indicating  whether 
:ontinuation  sheets  for  additional  works 
lie  attached; 

(3)  The  title  of  the  work,  or  if  imtitled, 

1  brief  description  of  the  work; 

(4)  The  autnoKs)  of  the  work: 

(5)  The  type  of  work  (e.g.,  music, 
notion  picture,  book,  photograph, 
llustration,  map,  article  in  a  periodical, 
>ainting,  scidpture,  sound  recording, 
Jtc); 

(6)  The  edition,  if  any  (e.g.,  first 
adition,  second  edition,  teacher's 
adition)  or  version,  if  any  (e.g.. 
irchestral  arrangement,  translation, 
i^nch  version).  If  there  is  no 
nformation  relating  to  the  edition  or 
version  of  the  work,  the  notice  should 
so  state; 

(7)  The  year  of  first  publication; 


(8)  The  year  the  woik  first  secured 
federal  copyright  through  publication 
with  notice  or  registration  as  an 
unpublished  work; 

(9)  The  copyright  renewal  registration 
nimiber  (except  this  information  is  not 
required  for  foreign  works  in  which 
copyright  is  restored  piusuant  to  17 
U.S.C.  104A); 

(10)  The  name  of  the  copyright  owner 
(or  the  owner  of  exclusive  rights); 

(11)  If  the  copyright  owner  is  not  the 
owner  oi  all  ri^ts.  a  specification  of  the 
rights  owned  (e.g..  the  right  to 
reproduce/distribute/publicly  display/ 
publicly  perform  the  work  or  to  prepare 
a  derivativewoik); 

(12)  The  name,  address,  telephone 
number,  fax  number  (if  any)  and  e-mail 
address  (if  any)  of  the  person  or  entity 
that  the  Copyright  Office  should  contact 
concerning  the  Notice; 

(13)  The  full  legal  name,  address, 
telephone  niunber,  fax  number  (if  any) 
and  e-mail  address  (if  any)  of  the  person 
or  entity  that  Libraries  and  Archives 
may  contact  concerning  the  work's 
normal  commercial  exploitation  or 
availability  at  reasonable  price;  and 

(14)  A  declaration  made  under 
penalty  of  perjury  that  the  work 
identified  is  subject  to  normal 
commercial  exploitation,  or  that  a  copy 
or  phonoreccMd  of  the  work  is  available 
at  a  reasonable  price. 

(d)  Additional  content.  A  Notice  to 
Libraries  and  Archives  of  Normal 
Commercial  Explmtation  or  Availability 
at  Reasonable  Price  may  include  the 
folloMong: 

(1)  The  original  copyright  registration 
niunber  of  the  work;  and 

(2)  Additional  information  concerning 
the  wori^'s  normal  commercial 
exploitation  or  availability  at  a 
reasonable  price. 

(e)  Signature.  The  Notice  to  Libraries 
and  Ardiives  of  Normal  Conunercial 
Exploitation  or  Availability  at 
Reasonable  Price  shall  include  the 
signature  of  the  copyright  owner  or  its 
agent.  The  signatiue  shall  be 
accompanied  by  the  printed  or 
typewritten  name  and  title  of  the  person 
signing  the  Notice,  and  by  the  date  of 
signatiue. 

(f)  Multiple  works.  A  Notice  to 
Libraries  and  Archives  may  be  filed  for 
more  than  one  work.  The  first  work 
shall  be  identified  using  the  format 
required  for  all  Notices  to  Libraries  and 
Archives.  Each  additional  work  in  the 
group  must  be  identified  on  a  separate 
continuation  sheet.  The  required  format 
for  the  continuation  sheet  is  set  out  in 
Appendix  B  to  this  section,  and  is 
available  from  the  Copyright  Office 
website  (http://lcweb.loc.gov/ 


copyright).  A  group  filing  is  permitted 
provided  that* 

(1)  All  the  woiks  are  by  the  same 
author; 

(2)  All  the  vroTks  are  owned  by  the 
same  copyright  owner  or  owner  of  the 
exclusive  ri^ts  therein.  If  the  claimant 
is  not  owner  of  all  rights,  the  claimant 
must  own  the  same  rights  with  respect 
to  all  works  in  the  group; 

(3)  All  the  works  first  secured  fiaderal 
copyright  in  the  same  year,  through 
eitiier  pubUcation  with  notice  or 
registration  as  an  impublished  work; 

(4)  All  the  works  were  first  published 
in  the  same  year; 

(5)  The  person  or  entity  that  the 
Copyright  Office  should  contact 
concerning  the  Notice  is  the  same  for  all 
the  woriu;  and 

(6)  The  person  or  entity  that  Libraries 
and  Archives  may  contact  concerning 
the  woric's  normal  commercial 
exploitation  or  availability  at  reasonable 
price  is  the  same  for  all  the  works. 

(gjk^iling— (1)  Method  of  Filing.  The 
Notice  to  Libraries  and  Archives  of 
Normal  Commercial  Exploitation  or 
Availability  at  Reasonable  Price  should 
be  addressed  to:  NLA,  Lilxary  of 
Congress,  Copyright  Office,  101 
Independence  Avenue,  SE., 
Washington,  DC  20559-6000.  If 
delivered  by  hand,  it  should  be 
delivered  during  normal  business  hoius, 
8:30  a.m.  to  5:00  p.m.,  to  the  Public 
Information  Office,  Room  LM-401, 
James  Madison  Memorial  Building, 
Library  of  Congress,  101  Independence 
Avenue,  SE.,  Washinston,  DC. 

(2)  Amount.  Each  Notice  shall  be 
accompanied  by  a  filing  fee  of  $50,  and 
(if  more  than  one  work  is  identified  in 
the  Notice),  $20  for  each  additional 
work. 

(3)  Method  of  Payment — (i)  Checks, 
money  orders,  or  bank  drafts.  The 
Copyright  Office  will  accept  checks, 
money  orders,  or  bank  drafts  made 
payable  to  the  Register  of  Copyrights. 
Remittances  must  be  redeemable 
without  service  or  exchange  fees 
through  a  United  States  institution, 
must  be  payable  in  United  States 
dollars,  and  must  be  imprinted  with 
American  Banking  Association  routing 
numbers.  Postal  money  orders  that  are 
negotiable  only  at  a  post  office  and 
international  money  orders  are  not 
acceptable.  CURRENCY  IS  NOT 
ACCEPTED. 

(ii)  Copyright  Office  Deposit  Accoimt 
The  Copyright  Office  maintains  a 
system  of  Deposit  Accounts  for  the 
convenience  of  those  who  fiequentiy 
use  its  services.  The  system  allows  an 
individual  or  firm  to  establish  a  Deposit 
Account  in  the  Copyiight  Office  and  to 
make  advance  deposits  into  that 
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account.  Deposit  Accoimt  holders  can 
charge  copyright  fees  against  the 
balance  in  their  accounts  instead  of 
sending  separate  remittances  with  each 


request  for  service.  For  information  on  DC  20559-6000,  and  request  a  copy  of 

Deposit  Accounts,  visit  the  Copyright  Circular  5,  "How  to  Open  and  Maintain 

OfBce  website  or  write:  Copyri^t  a  Deposit  Account  in  the  Copyright 

Office,  Library  of  Congress,  Washington,  Office." 


Appendix  A  to  §  201.39— Required  format  of  Notice  to  Libraries  and  Archives  of  Nonnal  Commercial  Exploitation 

or  Availability  at  Reasonable  Price 

NLA 

a  Check  box  if  continuation  sheets  for  additional  works  are  attached. 

Notice  to  Libraries  and  Archives  of  Normal  Commercial  Exploitation  or  Availability  at  Reasonable  Price 

1.  Title  of  the  work  (or,  if  untitled,  a  brief  description  of  the  work): 

2.  Author(s}  of  the  work:  _, 

3.  Type  of  work  (e.g.  music,  motion  picture,  book,  photograph,  illustration,  map,  article  in  a  periodical,  painting,  sculpture,  sound 
recording,  etc.):    

4.  Edition,  if  any  (e.g.,  first  edition,  second  edition,  teacher's  edition)  or  version,  if  any  (e.g.,  orchestral  arrangement,  English 
translation  of  French  text).  If  there  is  no  information  available  relating  to  the  edition  or  version  of  the  work,  the  Notice  should 
state,  "No  information  available": . 

5.  Year  of  first  publication: 

6.  Year  the  work  first  secured  federal  copyright  through  publication  with  notice  or  registration  as  an  unpublished  work: 

7.  Cop3aTght  renewal  registration  number  (not  required  Tor  Toreign  works  restored  under  17  U.S.C  104A]:  ■      .  

8.  Full  legal  name  of  the  copyright  owner  (or  the  owner  of  exclusive  rights): . 

9.  The  person  or  entity  idenbfied  in  space  #8  owns: 
D  all  rights. 

D  the  following  rights  (e.g.,  the  right  to  reproduce/distribute/publicly  display/publicly  perform  the  work  or  to  prepare  a  derivative 
work): 

10.  Person  or  entity  that  the  Copyright  OtBce  should  contact  concerning  the  Notice: 
D  Name: 

D  Address: 

D  Telephone: 

D  Fax  number  (if  any): 

D  E-mail  address  (if  any): 

11.  Person  or  entity  that  libraries  and  archives  may  contact  concerning  the  work's  normal  commercial  exploitation  or  availability 
at  a  reasonable  price: 

D  Name: 

D  Address: 

D  Telephone: 

D  Fax  number  (if  any): 
D  E-mail  address  (if  any): 


12.  Original  copyright  registration  numben 

13.  Additional    imonnation    coi 


Additional  Content  (OPTIONAL): 
concerning    the    work's    normal    commercial    exploitation    or    availability    at    a    reasonable    price: 


Declaration: 
I  declare  under  penalty  of  perjury  imder  the  laws  of  the  United  States: 
D  that  each  work  identified  in  this  notice  is  subject  to  normal  commercial  exploitation, 
u  that  a  copy  or  phonorecord  of  each  work  identified  in  this  notice  is  available  at  a  reasonable  price. 

Signature: 

Date: 

D  Typed  or  printed  name: 

D  Title: 


Appendix  B  to  §  201.39— Required  fbnnat  for  Continuation  Sheet 


NLA  CON 
Page ^of . 


Contmuation  Sheet  for  NLA  Notice  to  Libraries  and  Archives  of  Normal  Commercial  Exploitation  or  Availability  at  Reasonable  Price 

1.  Title  of  the  work  (or,  if  untitled,  a  brief  description  of  the  work):  „__^ 

2.  Type  of  work  (e.g.  music,  motion  picture,  book,  photograph,  illustration,  map,  article  in  a  periodical,  painting,  sculpture,  sound 
recording,  etc.):    '^ 

3.  Edition,  it  any  (e.g..  first  edition,  second  edition,  teacher's  edition)  or  version,  if  any  (e.g.,  orchestral  arrangement,  English 
translation  of  French  text).  If  there  is  no  information  available  relating  to  the  edition  or  version  of  the  work.  th*e  Notice  should 
state.    No  information  available":    ^___^ . 

4.  Copyright  renewal  registration  number  (not  required  for  foreign  works  restored  under  17  U.S.C.  104A): 

Additional  Content  (OPTIONAL): 


5.  Original  copyright  registration  numben 

6.  Additional    information    co: 


6 


concerning    the    work's    normal    commercial    exploitation    or    availability    at    a    reasonable    price: 


Dated:  December  21, 1998. 
Maiyfaelfa  Paten, 

Register  of  Copyrights. 

Approved: 
James  H.  Billington. 

The  Librarian  of  Confess. 

|FR  Doc  98-34430  Filed  12-29-98;  8:45  am] 
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%DERAL  COMMUNICATIONS 
X)MMISSION 

l7CFRPart73 

MM  Doctot  Nos.  M-43. 94-149;  FCC  SB- 
MI) 

Commercial  Television  Station 
Children's  Programming  Report  and 
^mmerclal  Broadcast  Station 
Dwnership  Report 

t/QEHCf:  Federal  Communications 
[lommission. 

IcnON:  Final  rule;  announcement  of 
9fiiective  dates. 


SUMMARY:  These  rules  announce  the 
jffective  date  of  the  rules  published  on 
December  18. 1998.  Those  rules 
imended  the  Commission's  rules 
^veming  the  manner  of  filing  of  the 
ximmercial  television  station  children's 
programming  report  (FCC  Form  398) 
md  the  information  to  be  set  forth  in  the 
commercial  broadcast  station  ownership 
report  (FCC  Form  323).  The  Commission 
concluded  that  commercial  television 
station  licensees  would  be  required  to 
lie  their  stations'  FCC  Form  398s  in 
ilectronic  form  and  that  persons 
tiolding  attributable  interests  in 
oommercial  broadcast  station  permittees 
and  licensees  would  be  required  to 
disclose  their  gender  and  race  or 
Bthnidty  when  filing  FCC  Form  323. 

DATES:  Sections  73.3526(e)(ll)(iii)  and 
73.3615(a)  published  at  63  FR  70040 

mber  18. 1998)  are  effective  on 

mber  31. 1998. 

RIRTHER  INFORMATION  CONTACT: 
^ames  ).  Brown.  Mass  Media  Bureau. 
(202) 418-1600. 

PPLEMENTARY  INFORMATION:  On 
mber  8. 1998  the  Office  of 
Management  and  Budget  ("OMB") 
approved  the  amendmeirts  to  the  pubUc 
file  rules  pursuant  to  OMB  Control  No. 
3060-0754.  and  on  December  8, 1998. 
OMB  approved  the  amendments  to  the 
broadcast  station  ownership  filing  rules 
pursuant  to  OMB  Control  No.  3060- 
0010. 

Accordingly,  the  rules  in  Sections 
73.3526(e)(ll)(iii)  and  73.3615(a)  will 
be  effective  on  December  31. 1998. 

List  <tf  Subiects  in  47  CFR  Part  73 

Television  broadcasting.  Radio  and 
Television  Broadcasting. 

Federal  Communications  Commission. 

William  F.Caton. 

Deputy  Secretary. 

[FR  Doc.  98-34471  Filed  12-29-98;  8:45  am] 

mUMta  OOM  «71»41-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
49  CFR  Part  219 
[Docket  No.  RSOR-6;  Notice  No.  47] 
BIN  2130-AB31 

Random  Drug  and  Alcohol  Testing: 
Determination  of  1999  Minimum 
Testing  Rate 

agency:  Federal  Railroad 
Administration  (FRA).  Transportation 
(DOT). 

ACTION:  Notice  of  Determination. 

SUMMARY:  Under  FRA's  regulations  on 
drug  and  alcohol  testing,  each  year  the 
Federal  Railroad  Administrator 
(Administrator)  determines  the 
minimum  annual  percentage  rate  for 
random  drug  and  alcohol  testing  for  the 
rail  industry.  Cunentiy,  the  minimimi 
rates  for  both  drug  and  alcohol  random 
testing  are  set  at  25  percent. 

After  reviewing  the  rail  industry  drug 
and  alcohol  management  information 
system  (MIS)  data  for  1996  and  1997.  as 
well  as  data  trom  compliance  reviews  of 
rail  industry  drug  and  alcohol  testing 
programs,  the  Administrator  has 
determined  that  the  minimxun  annual 
random  drug  and  alcohol  testing  rates 
for  the  period  January  1, 1999  tiuough 
December  31, 1999  will  remain  at  25 
percent  of  covered  railroad  employees. 

DATES:  This  notice  is  effective  December 
30, 1998. 

FOR  FURTWR  INFORMATION  CONTACT:  Mr. 
Lamar  Allen.  Alcohol  and  Drug  Program 
Manager.  Office  of  Safety  Assurance  and 
Compliance,  Operating  Practices 
Division  (RRS-11).  FRA.  1120  Vermont 
Avenue.  N.W..  Mail  Stop  25. 
Washington.  D.C.  20590,  (telephone: 
202-493-6313)  or  David  H.  Kasminoff, 
Esq..  Trial  Attorney  (RCC-12).  Office  of 
Chief  Counsel,  FRA,  Washington.  D.C. 
20590  (telephone:  202-493-6043). 

SUPPLEMENTARY  INFORMATION: 

Administrator's  Determination  of  1909 
Random  Drug  Testing  Rate 

In  a  final  rule  published  on  December 
2, 1994  (59  FR  62218).  FRA  announced 
that  it  wiU  set  futiue  minimum  random 
drug  and  alcohol  testing  rates  according 
to  the  rail  industry's  overall  violation 
rate,  which  is  determined  using  annual 
railroad  drug  and  alcohol  program  data 
taken  bom  FRA's  MIS.  Based  on  this 
and  other  program  data,  the 
Administrator  pubUshes  a  Federal 
Register  notice  each  year,  announcing 
the  pBiniiT"""  random  drug  and  alcohol 


testing  rates  for  the  following  year  (see 
49  CFR  219.602  and  219.608. 
respectively). 

Under  this  performance-based  system. 
FRA  may  lower  the  minimum  random 
drug  testing  rate  to  25  percent  whenever 
the  industry-wide  random  drug  positive 
rate  is  less  than  1.0  percent  for  two 
consecutive  calendar  years  while  testing 
at  the  50  percent  rate.  (For  both  drugs 
and  alcohol,  FRA  reserves  the  right  to 
consider  other  factors,  such  as  the 
ntunber  of  positives  in  its  post-accident 
testing  program  and  the  findings  from 
program  comphance  reviews,  before 
deciding  whether  to  lower  annual 
minimiim  random  testing  rates).  FRA 
will  return  the  rate  to  50  percent  if  the 
industry-wide  random  dnig  positive  rate 
is  1.0  percent  or  higher  in  any 
subsequent  calmdar  year. 

The  minimum  random  drug  testing 
rate  for  any  administration  in  DOT  is  25 
percent.  In  this  notice,  FRA  announces 
tiiat  the  minimum  random  drug  testing 
rate  will  continue  to  be  25  percent  of 
covered  railroad  employees  for  the 
period  January  1, 1999  through 
December  31. 1999.  since  the  industry 
random  positive  rate  for  1997  was  0.77 
percent. 

Administrator's  Determination  of  199B 
Random  Alcohol  Testing  Rate 

FRA  implemented  a  parallel 
performance-based  system  for  random 
alcohol  testing.  Under  this  system,  FRA 
may  lower  the  minimum  random 
alcohol  testing  rate  to  10  percent 
whenever  the  industry-wride  violation 
rate  is  less  than  0.5  percent  for  two 
consecutive  calendar  years  while  testing 
at  the  25  percent  rate.  FRA  will  raise  the 
rate  to  50  percent  if  the  industry-wide 
violation  rate  is  1.0  percent  or  higher  in 
any  subsequent  calendar  year.  If  the 
industry-wide  violation  rate  is  less  than 
1.0  percent  but  greater  than  0.5  percent, 
the  rate  will  remain  at  25  percent. 

Although  the  1996  MIS  report 
indicated  an  industry-wide  positive  rate 
of  0.24  percent  and  the  1997  MIS  report 
indicated  a  positive  rate  of  0.23  percent. 
FRA  audits  of  railroad  programs  for  the 
past  two  years  revealed  problems  with 
random  testing  programs,  particularly 
with  the  predictability  of  testing  for 
alcohol  which  has  caused  FRA  to 
question  the  credibility  of  the  data. 
Deficiencies  imcovered  in  these  audits 
indicated  almost  no  alcohol  testing  at 
the  beginning  of  the  duty  day  and 
failure  to  distribute  testing  throughout 
the  duty  day  (e.g..  testing  only  during  a 
four  hour  period  in  the  Iniddle  of  the 
day  or  only  on  Thursdays,  and/or  never 


71790      Federal  Register/Vol.  63.  No.  250 /Wednesday,  December  30,  1998/Rules  and  Regulations 


testing  at  night  or  on  weekends),  thus 
making  the  timing  of  random  alcohol 
testing  too  predictable.  FRA  has  alerted 
railroads  to  the  need  to  conduct  random 
alcohol  tests  at  all  times  to  achieve 
deterrence  and  more  accurately  capture 
the  prevalence  of  alcohol  abuse 
throughout  the  duty  period. 

Because  of  these  systemic  program 
deficiencies,  FRA  will  not  lower  the 
minimiun  random  alcohol  testing  rate 
further  at  this  time.  Instead,  FRA  will 
continue  to  audit  industry  testing 
programs  and  assist  railroads  in 
achieving  compliance  and  producing 
credible  prevalence  data.  When  FRA  has 
confidence  that  rail  industry  data  is 
derived  firom  programs  fully  in 
compliance  with  random  testing 
requirements,  FRA  will  reevaluate 
whether  to  lower  the  minimum  random 
alcohol  testing  rate  to  10  percent. 

Issued  in  Washington,  D.C.  on  December 
22. 1998. 

Donald  M.  Itzkoff. 

Deputy  Federal  Railroad  Administrator. 
[FR  Doc.  98-34390  Filed  12-29-98;  8:45  am] 

BILLINQ  COOE  MIO-Oft-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administretion 

49  CFR  Parts  219  and  225 
[FRA-08-48M,  Notice  No.  1] 
[RIN  213&-AB30] 

Annual  Adjustment  of  Monetary 
Threshold  for  Reporting  Rail 
Equipment  Accidents/Incidents 

agency:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 
ACTION:  Final  rule. 

summary:  This  final  rule  establishes  at 
$6,600  the  monetary  threshold  for 
reporting  railroad  accidents/incidents 
involving  railroad  property  damage  that 
occur  during  calendar  year  1999.  There 
is  no  change  firom  the  reporting 
threshold  for  calendar  year  1998.  This 
action  is  needed  to  ensure  and  maintain 
comparability  between  different  years  of 
data  by  having  the  threshold  keep  pace 
with  any  increases  or  decreases  in 
equipment  and  labor  costs  so  that  each 
year  accidents  involving  the  same 
minimum  amount  of  railroad  property 
damage  are  included  in  the  reportable 
accident  counts.  The  reporting 
threshold  was  last  reviewed  and 
changed  in  1997. 
EFFECTIVE  DATE:  January  1, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Finkelstein,  Staff  Director, 


Office  of  Safety  Analysis,  RRS-22.  Mail 
Stop  25,  Office  of  Safety  Assurance  and 
Compliance,  FRA,  400  Seventh  Street, 
S.W..  Washington.  D.C.  20590 
(telephone  202-493-6280);  or  Nancy  L. 
Friedman,  Trial  Attorney,  Office  of 
Chief  Counsel,  RCC-12.  Mail  Stop  10, 
FRA.  400  Seventh  Street.  S.W.. 
Washington.  D.C.  20590  (telephone 
202-493-6034). 

SUPPLEMENTARY  INFORMATION: 
Background 

Rail  equipment  accidents/incidents 
are  collisions,  derailments,  explosions, 
fires,  acts  of  God,  and  other  events 
(including  grade  crossing  accidents) 
involving  the  operation  of  standing  or 
moving  on-track  equipment  that  result 
in  damages  higher  than  the  current 
reporting  threshold  to  railroad  on-track 
equipment,  signals,  track,  track 
structures,  or  roadbed,  including  labor 
costs  and  the  costs  for  acquiring  new 
equipment  and  material.  49  CFR 
225.19(b).(c).  Each  rail  equipment 
accident/incident  must  be  reported  to 
FRA  using  the  Rail  Equipment 
Accident/Incident  Report  (Form  FRA  F 
6180.54).  Id. 

As  revised  in  1997,  paragraphs  (c)  and 
(e)  of  49  CFR  225.19,  provide  that  the 
dollar  figure  that  constitutes  the 
reporting  threshold  for  rail  equipment 
accidents/incidents  will  be  adjusted,  if 
necessary,  every  year  in  accordance 
with  the  procedures  outlined  in 
appendix  B  to  part  225,  to  reflect  any 
cost  increases  or  decreases.  61  FR 
30942,  30969  (June  18, 1996);  61  FR 
60632,  60634  (Nov.  29,  1996);  61  FR 
67477,  67490  (Dec.  23, 1996). 

New  Reporting  Threshold 

One  year  has  passed  since  the 
accident/incident  reporting  threshold 
was  last  reviewed  and  revised.  62  FR 
63675  (Dec.  2, 1997).  Consequently, 
FRA  has  recalculated  the  threshold,  as 
required  by  §  225.19(c),  based  on 
increased  costs  for  labor  and  decreased 
costs  for  material.  FRA  has  determined 
that  the  current  reporting  threshold  of 
$6,600,  which  applies  to  rail  equipment 
accidents/incidents  that  occur  during 
calendar  year  1998,  should  remain  the 
same  for  calendar  year  1999,  effective 
January  1, 1999. 

Accordingly,  §§  225.5  and  235.19,  and 
Appendix  B  have  been  amended  to  state 
the  reporting  threshold  for  calendar  year 
1999  and  the  most  recent  cost  figures 
and  the  calcxUations  made  to  determine 
that  threshold.  Finally,  the  alcohol  and 
drug  regulations  (49  CFR  part  219)  are 
also  amended  to  reflect  that  the 
reporting  threshold  for  calendar  year 
1999  is  $6,600. 


Notice  and  Comment  Procedures 

In  this  rule,  FRA  merely  recalculates 
the  monetary  reporting  threshold  based 
on  the  formula  adopted,  after  notice  and 
comment,  in  the  final  rule  published 
June  18, 1996.  61  FR  30959,  30969,  and 
discussed  in  detail  in  the  final  rule 
published  November  89, 1996,  61  FR 
30632.  FRA  further  finds  that  both  the 
current  cost  data  inserted  into  this  pre- 
existing formula  and  the  original  cost 
data  that  they  replace  were  obtained 
from  reliable  Federal  government 
sources.  FRA  further  finds  that  this  rule 
imposes  no  additional  burden  on  any 
person,  but  rather  provides  a  benefit  by 
permitting  the  valid  comparison  of 
accident  data  over  time.  Accordingly, 
FRA  concludes  that  notice  and 
comment  procedures  are  impracticable, 
uimecessary,  and  contrary  to  the  public 
interest.  As  a  consequence.  FRA  is 
proceeding  directly  to  this  final  rule. 

Regulatory  Impact 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  has  been  evaluated  in 
accordance  with  existing  regulatory 
policies  and  procedures  and  is 
considered  to  be  a  nonsignificant 
regulatory  action  under  DOT  policies 
and  procedures  (44  FR  11034;  February 
26, 1979).  This  final  rule  also  has  been 
reviewed  under  Executive  Order  12866 
and  is  also  considered  "nonsignificant" 
under  that  Order. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires  a  review 
of  rules  to  assess  their  impact  on  small 
entities,  unless  the  Secretary  certifies 
that  the  rule  will-not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  This  final  rule 
will  have  no  new  significant  direct  or 
indirect  economic  impact  on  small  units 
of  govenmient,'business,  or  other 
organizations.  To  the  extent  that  this 
rule  has  any  impact  on  small  units,  the 
impact  will  be  neutral  because  the  rule 
is  maintaining,  rather  increasing,  their 
reporting  burden. 

Paperwork  Reduction  Act 

There  are  no  new  information 
collection  requirements  associated  with 
this  final  rule.  Therefore,  no  estimate  of 
a  public  reporting  burden  is  required. 

Environmental  Impact 

This  final  rule  will  not  have  any 
identifiable  environmental  impact. 

Federalism  Implications 

This  final  rule  will  not  have  a 
substantial  effect  on  the  States,  on  the 
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relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Thus,  in 
accordance  with  Executive  Order  12612, 
preparation  of  a  Federalism  Assessment 
is  not  warranted. 
The  Final  Rule 

In  consideration  of  the  foregoing,  FRA 
amends  Parts  219  and  225,  Title  49. 
Code  of  Federal  Regulations  as  follows: 

PART  219— (AMENDED] 

1.  The  authority  citation  for  part  219 

continues  to  read  as  follows: 

Authority:  49  U.S.C.  20103,  20107.  20111, 
20112.  20113.  20140,  21301,  21304;  and  49 

CTRL49(ni).     ,        „ 

2.  By  amending  §  219.5  by  revismg 

the  first  sentence  in  the  definition  of 
Impact  accident  and  by  revising  the 
definitions  of  Reporting  Threshold  and 
Train  accident  to  read  as  follows: 

f  219.5    Definitions. 

•  *        •        *        • 

Impact  accident  means  a  train 
accident  [i.e.,  a  rail  equipment  accident 
involving  damage  in  excess  of  the 
ciurent  reporting  threshold,  $6,300  for 
calendar  years  1991  through  1996, 
$6,500  for  calendar  year  1997,  and 
$6,600  for  calendar  years  1998  through 
1999)  consisting  of  a  head-on  collision, 
a  rear-end  collision,  a  side  collision 
(including  a  collision  at  a  railroad 
crossing  at  grade),  a  switching  collision, 
or  impact  with  a  deUberately-placed 

obstruction  such  as  a  bumping  post. 

•  *    «    : 

•  *   "       »  *  * 

Reporting  threshold  means  the 
amount  specified  in  §  225.19(e)  of  this 
chapter,  as  adjusted  from  time  to  time 
in  accordance  with  appendix  B  to  pari 


225  of  this  chapter.  The  reporting 
threshold  for  calendar  years  1991 
through  1996  is  $6,300.  The  reporting 
threshold  for  calendar  year  1997  is 
$6,500.  The  reporting  threshold  for 
calendar  years  1998  through  1999  is 

$6,600. 

•         •         *        *        * 

Train  accident  means  a  passenger, 
freight,  or  work  train  accident  described 
in  §  225.19(c)  of  this  chapter  (a  "rail 
equipment  accident"  involving  damage 
in  excess  of  the  current  reporting 
threshold,  $6,300  for  calendar  years 
1991  through  1996,  $6,500  for  calendar 
year  1997,  and  $6,600  for  calendar  years 
1998  through  1999),  including  an 
accident  involving  a  switching 

movement. 

***** 

3.  By  amending  §  219.201  by  revising 
the  introductory  text  of  paragraphs  (a)(1) 
and  (a)(2),  and  by  revising  paragraph 
(a)(4)  to  read  as  follows: 

§  219.201    Events  for  wliich  tsstlng  Is 
raquirad. 

(a)  *  *  * 

(1)  Major  train  accident.  Any  train 
accident  (i.e.,  a  rail  equipment  accident 
involving  damage  in  excess  of  the 
current  reporting  threshold.  $6,300  for 
calendar  years  1991  through  1996, 
$6,500  for  calendar  year  1997.  and 
$6,600  for  calendar  years  1998  through 
1999)  that  involves  one  or  more  of  the 

following: 

***** 

(2)  Impact  accident.  An  impact 
accident  (i.e.,  a  rail  equipment  accident 
defined  as  an  "impact  accident"  in 

§  219.5  of  this  part  that  involves  damage 
in  excess  of  the  current  reporting 
threshold,  $6,300  for  calendar  years 
1991  through  1996,  $6,500  for  calendar 


New  Threshold  =  Prior  Threshold 


-1 


1  +  0.5 


(Wn-Wp) 
Wp 


Where: 

Prior  Threshold  =  $6,600  (for  rail 

equipment  accidents/incidents  that 

occur  during  calendar  year  1998) 
Wn=New  average  hourly  wage  rate 

($)=18.085000 
Wp=Prior  average  hourly  wage  rate 

($)=1 7.990833 
En=New  equipment  average  PPI  value 

($1=134.49166 
Ep=Prior  equipment  average  PPI  value 

($)=135.91666 

9.  The  result  of  these  calculations  is 
$6.570.2472.  Since  the  result  is  rounded 
to  the  nearest  $100,  the  new  reporting 
threshold  for  rail  equipment  accidents/ 
incidents  that  occur  during  calendar 
year  1999  remains  at  $6,600. 


Issued  in  Washington,  D.C.,  on  December 
21, 1998. 

Dpnald  M.  Itzkoff, 

Deputy  Administrator,  Federal  Railroad 
Administration. 

[FR  Doc.  98-34186  Filed  12-29-98;  8:45  am] 
BILUNQ  CODE  4*ie-0e-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

49  CFR  Part  395 

Global  Positioning  System  (GPS) 
Technology;  Extension  of  Application 
Date 

AGENCY:  Federal  Highway 
AdministraUon  (FHWA),  DOT. 
ACTION:  Notice  oT  extension  of  deadline 

for  submission  of  applications  to 
participate  in  the  GPS  technology  pilot 
demonstration  project. 


year  1997,  and  $6,600  for  calendar  years 

1998  through  1999)  resulting  in — 

***** 

(4)  Passenger  train  accident. 
Reportable  injiuy  to  any  person  in  a 
train  accident  (i.e.,  a  rail  equipment 
accident  involving  damage  in  excess  of 
the  current  reporting  threshold,  $6,300 
for  calendar  years  1991  through  1996, 
$6,500  for  caltiudar  year  1997,  and 
$6,600  for  calendar  years  1998  through 

1999)  involving  a  passenger  train. 

***** 

PART  225— [AMENDED] 

1.  The  authority  citation  for  part  225 

continues  to  read  as  follows: 

Auttiority:  49  U.S.C.  20103,  20107,  20901, 

20902.  21302.  21311;  49  U.S.C.  103;  49  CFR 
l-49(cl,  (g).  and  (m). 

2.  By  amending  §  225.19(c)  by 
removing  the  phrase  "and  $6,600  for 
calendar  year  1998)"  and  by  adding  in 
its  place  ",  and  $6,600  for  calendar 
years  1998  through  1999)". 

3.  By  revising  91 225.19(e)  to  read  as 
follows: 

S  225.1 9    Primary  groups  of  accidents/ 
Incidents. 

(e)  The  reporting  threshold  is  $6,300 
for  calendar  years  1991  through  1996. 
The  reporting  threshold  is  $6,500  for 
calendar  year  1997  and  $6,600  for 
calendar  years  1998  through  1999.  The 
procedure  for  determining  the  reporting 
threshold  for  calendar  year  1997  and 
later  appears  as  appendix  B  to  part  225. 

4.  Part  225  is  amended  by  revising 
paragraphs  8  and  9  of  appendix  B  to 
read  as  follows: 

Appendix  B  to  Part  225— Procedure  for 
Determining  Reporting  Threshold 

8.  Formula: 


+  0.5 


(En-Ep)l 
100      I 


summary:  The  FHWA  is  extending  the 
deadline  for  motor  carriers  to  submit 
applications  to  participate  in  the 
agency's  Global  Positioning  System 
(GPS)  technology  pilot  demonstration 
project.  This  project  allows  qualified 
motor  carriers  that  use  GPS  technology 
and  related  safety  management 
computer  systems  to  enter  into  an 
agreement  with  the  FHWA  to  use  such 
systems  to  record  and  monitor  drivers' 
hours  of  service,  in  lieu  of  requiring 
them  to  prepare  handwritten  records  of 
duty  status.  This  project  is  intended  to 
demonstrate  that  the  motor  carrier 
industry  can  use  this  technology  to 
improve  compliance  w.ith  the  hours-of- 
service  requirements  in  a  manner  which 
promotes  safety  and  operational 
efficiency  while  reducing  paperwork. 
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DATES:  Applications  must  be  received 
on  or  before  June  30. 1999. 
ADDRESSES:  Written  applications  should 
be  mailed  to  the  Office  of  Motor  Carrier 
Research  and  Standards  (HCS-10). 
Federal  Highway  Administration, 
Department  of  Transportation,  400 
Seventh  Street.  SW..  Washington,  D.C. 
20590. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Neill  L.  Thomas,  Office  of  Motor  Carrier 
Research  and  Standards,  (202)  366- 
4009,  or  Mr.  Charles  Medalen,  Office  of 
Chief  Counsel.  (202)  366-1354,  Federal 
Highway  Administration,  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  D.C.  20590.  Office 
hours  are  firom  7:45  a.m.  to  4:15  p.m., 
e.t..  Monday  through  Friday,  except 
Federal  holidays.  Application  requests 
and  specific  questions  regarding  this 
pilot  demonstration  project  may  also  be 
directed  to  the  contact  person(s)  named 
in  this  notice  or  the  Division  Offices  of 
the  FHWA  in  your  State. 
SUPPLBHEHTARY  INFORMATION: 

Backgraund 

On  September  30, 1988,  the  FHWA 
published  a  final  rule  (53  FR  38666)  to 
allow  motor  carriers  to  use  certain 
automatic  on-board  devices  to  record 
their  drivers'  duty  status  in  lieu  of  the 
handwritten  records  required  by  49  CFR 
395.8.  This  provision  is  now  codified  at 
49  CFR  395.15.  Many  motor  carriers 
employing  this  technology  foimd  that 
their  compliance  with  the  hours-of- 
service  regulations  improved.  New 
technologies  are  emerging,  however, 
and  the  narrowly  crafted  on-board 
recorder  provision  is  becoming  obsolete. 

Before  considering  changes  to  the 
rule,  the  FHWA  determined  that  it 
would  be  prudent  to  demonstrate  the 
effectiveness  of  more  recent  technology 
for  ensuring  compliance  with  the  hours- 
of-service  regulations.  On  April  6, 1998, 
the  FHWA  announced  a  pilot  project 
that  would  allow  motor  carriers  to  use 
GPS  tracking  systems  and  related 
computer  programs  to  monitor 
compliance  with  the  hours-of-service 
regulations.  Drivers  would  be  exempted 
bom  the  requirement  to  maintain  paper 
logs  (63  FR  16697).  Werner  Enterprises. 
Inc..  was  the  first  carrier  to  enter  into  an 
agreement  with  the  FHWA  to  use  a  GPS 
system  for  this  purpose.  The  FHWA 
bielieves  GPS  technology  and  many  of 
the  complementary  safety  management 
computer  systems  currently  available  to 
the  motor  carrier  industry  provide  at 
least  the  same  degree  of  monitoring 
accuracy  as  49  CFR  395.15.  The  FHWA 
also  beUeves  the  project  will 
demonstrate  that  reduced  paperwork 
and  recordkeeping  requirements  are 


consistent  with  highway  safety,  while 
providing  economic  advantages  to  the 
motor  carrier  industry. 

Reason  for  Extrading  the  Application 
Deadline 

No  applications  have  been  received  to 
date.  However,  several  motor  carriers 
have  informed  the  FHWA  of  their  desire 
to  participate  in  this  pilot  project.  They 
were  unable  to  purchase  or  develop  the 
requisite  computer  systems  and 
software  that  complement  the  GPS 
technology  before  the  original 
application  deadline  of  October  5. 1998. 
TTierefore,  to  ensure  the  best  possible 
results  for  this  pilot  project,  the  agency 
is  extending  the  application  period  to 
June  30. 1999.  Any  motor  carriers  that 
vfish  to  participate  in  the  pilot 
demonstration  project  must  have  GPS 
technology  and  complementary  safety 
management  computer  systems  which 
meet  all  of  the  conditions  specified  in 
the  April  6. 1998,  notice. 

Authority:  5  U.S.C  553(b);  23  U.S.C.  315; 
49  U.S.C.  31133,  31136.  and  31502;  sec.  345. 
Pub.  L.  104-59, 109  Stat.  568,  613;  and  49 
CFR  1.48. 

Issued  on:  December  21, 1998. 
Kenneth  R.  Wykle. 

Federal  Highway  Administrator. 

(FR  Doc.  98-34635  Filed  12-29-98;  8:45  am) 

BILUNG  CODE  4»1»-42-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  285 
p.D.  122t98B] 

Atlantic  Tuna  Fisheries;  Atlantic 
Bluefln  Tuna 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Catch  limit  adjustment. 

SUMMARY:  NMFS  adjusts  the  daily  catch 
limit  for  Atlantic  bluefiin  txma  (BFT)  in 
all  areas  to  one  fish  per  vessel,  which 
may  be  from  the  school,  large  school,  or 
small  medium  size  class.,  llie  Angling 
category  trophy  fishery  for  large 
medium  and  giant  BFT  remains  at  one 
fish  per  vessel,  per  year.  This  action  is 
being  taken  to  lengthen  the  fishing 
season  and  to  ensure  reasonable  fishing 
opportunities  in  all  geographic  areas 
without  risking  overharvest  of  the  quota 
established  for  the  Angling  category 
fishery. 

DATES:  Effective  1  a.m.  local  time  on 
January  1, 1999,  until  the  end  of  the 


1999  winter  fishery.  NMFS  will 
announce  any  subsequent  catch  limit 
adjustments  by  publication  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  McLaughlin,  978-281-9146. 
SUPPLEMENTARY  INFORMATION: 
Regulations  implemented  under  the 
authority  of  the  Atlantic  Tunas 
Convention  Act  (16  U.S.C.  971  et  seq.) 
governing  the  harvest  of  BFT  by  persons 
and  vessels  subject  to  U.S.  jurisdiction 
are  found  at  50  CFR  part  285. 

Implementing  regulations  for  the 
Atlantic  tuna  fisheries  at  §  285.24  allow 
for  adjustments  to  the  daily  catch  limit 
in  order  to  provide  for  maximum 
utilization  of  the  quota  spread  over  the 
longest  possible  period  of  time.  The 
Assistant  Administrator  for  Fisheries, 
NOAA,  may  increase  or  reduce  the  per 
angler  catch  Umit  for  any  size  class  BFT 
or  may  change  the  per  angler  limit  to  a 
per  vessel  limit  or  a  per  vessel  limit  to 
a  per  angler  limit.  NMFS  is  responsible 
for  implementing  the  recommendation 
by  the  International  Commission  for  the 
Conservation  of  Atlantic  Tunas  to 
restrict  domestic  landings  of  BFT  within 
the  assigned  country  allocation  and 
further  to  limit  the  take  of  school  size 
BFT  (measuring  27  to  <47  inche3/69  to 
<119  cm).  In  addition,  it  is  NMFS'  goal 
to  increase  the  geographical  and 
temporal  distribution  of  data  collection 
and  fishing  opportimities  in  the  Angling 
category. 

Effective  January  1. 1999,  NMFS 
adjusts  the  daily  catch  limit  as  follows: 
Each  Angling  category  vessel  may  retain 
no  more  than  one  BFT  from  the  school 
(measuring  27  to  <47  inches/69  to  <119 
cm),  large  school  (measuring  47  to  <59 
inches/119  to  <150  cm),  or  small 
medium  (measuring  59  to  <73  inches/ 
150  to  <185  cm)  size  class  In  addition, 
each  Angling  category  vessel  may  retain 
no  more  than  one  large  medium  or  giant 
BFT  (measuring  73  inches/185  cm  or 
greater)  per  year.  Catch  rates  during  the 
first  few  months  of  1998  were  low.  but 
catch  rates  and  average  sizes  of  BFT 
landed  during  the  winter  fishery  were 
high  in  1996  and  1997.  This  action  is 
being  taken  to  provide  the  greatest 
geographic  and  temporal  range  of  data 
collection  and  fishing  opportunities 
without  risking  overharvest. 

Charter/Headboat  category  vessels, 
when  engaged  in  recreational  fishing  for 
BFT.  are  subject  to  the  same  rules  as 
Angling  category  vessels.  In  addition, 
anglers  aboard  permitted  vessels  may 
continue  to  tag  and  release  BFT  of  all 
sizes  under  the  NMFS  tag-and-release 
program  (50  CFR  285.27). 

NMFS  will  continue  to  monitor  the 
Angling  category  fishery  closely  through 
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tpe  Automated  Catch  Reporting  System 
iid  the  Large  Pelagic  Survey.  All  BFT 
ded  under  the  Angling  category 
uota  outside  North  Carolina  must  be 
ported  within  24  hours  of  landing  to 
e  NMFS  Automated  Catch  Reporting 
ystem  by  phoning  888-USA-TUNA 
88-872-8862).  In  North  Carolina,  all 
iFT  must  be  taken  to  a  reporting  station 
receive  a  landing  tag  before  removing 
e  fish  from  the  vessel.  For  information 
i  bout  the  North  Carolina  Harvest 
'  'agging  Program,  including  reporting 
!  tation  locations,  call  800-338-7804. 

Subsequent  adjustments  to  the  daily 
I  atch  limit,  as  necessary,  shall  be 
nnounced  through  publication  in  the 
'ederal  Register.  In  addition,  anglers 
iiay  call  the  Atlantic  Tunas  Information 
.ine  at  1-888-USA-TlJNA  (888-872- 
862)  or  at  978-281-9305  for  updates 
( in  quota  monitoring  and  catch  limit 
)  djustments. 

1 3assification 

This  action  is  taken  under  50  CFR 
:  ;85.24(d)(3)  and  is  exempt  from  review 
iinderE.0. 12866. 

Authority:  16  U.S.C.  971  et  seq. 

Dated:  December  23, 1998. 
I  lary  C.  Matlock, 

Vrector,  Office  of  Sustainable  Fisheries. 
i  National  Marine  Fisheries  Service. 
FR  Doc.  98-34543  Filed  12-29-98;  8:45  ami 

I IILUNO  CODE  3S10-22-F 


>EPARTMENT  OF  COMMERCE 

lational  Oceanic  and  Atmospheric 
Ulministration 

I  CFR  Part  622 

Bket  No.  980804203-6306-02;  I.D. 
I1298A1 

UN  0646-nALOO 

isheries  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Snapper- 
Grouper  Fishery  of  the  South  Atlantic; 
Special  Management  Zones 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmosphere  Administration  (NOAA), 
I  ^mmerce. 
,  ACTION:  Final  rule. 


i  HJMMARY:  In  accordance  with  the 
p-amework  procedure  of  the  Fishery 
bffanagement  Plan  for  the  Snapper- 
grouper  Fishery  of  the  South  Atlantic 
legion  (FMP),  NMFS  establishes  10 
itpecial  management  zones  (SMZs)  at  the 
I  lites  of  artificial  reefs  (ARs)  in  the 
I  ixclusive  economic  zone  (EEZ)  off 
;  >outh  Carolina  in  which  fishing  will  be 
]  estricted  to  handline,  rod  and  reel,  and 


spearfishing  gear  (excluding 
powerheads)  and  prohibits  the  use  of 
powerheads  in  the  Ft.  Pierce  Offshore 
Reef  (Offshore  Reef)  SMZ.  The  intended 
effect  is  to  promote  orderly  use  of  the 
fishery  resources  on  and  aroimd  the 
ARs,  to  reduce  potential  user-group 
conflicts,  and  to  maintain  the 
socioeconomic  benefits  of  the  ARs  to  the 
maximiun  extent  practicable. 
DATES:  This  rule  is  effective  January  29, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  J.  Eldridge,  727-570-5305. 
SUPPLEMENTARY  INFORMATION:  The 
fisheries  for  snapper-grouper  species  in 
the  EEZ  ofjf  the  southern  Atlantic  states 
are  regulated  under  the  FMP.  The  FMP 
was  prepared  by  the  South  Atlantic 
Fishery  Management  Council  (Council) 
and  is  implemented  under  the  authority 
of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  by 
regulations  at  50  CFR  part  622. 

In  accordance  with  the  framework 
procedures  of  the  FMP,  the  Council 
recommended,  and  NMFS  published,  a 
proposed  rule  (63  FR  43656,  August  14, 
1998)  to  establish  10  SMZs  in  the  EEZ 
off  South  Carolina  in  which  fishing 
would  be  restricted  to  handline,  rod  and 
reel,  and  spearfishing  gear  (excluding 
powerheads)  and  to  prohibit  the  use  of 
powerheads  in  the  Offshore  Reef  SMZ. 
The  preamble  to  the  proposed  rule 
described  the  FMP's  framework 
procedure  through  which  the  Council 
recommended  the  establishment  of  the 
SMZs  and  the  prohibition  of 
powerheading  in  the  Offshore  Reef  SMZ 
and  explained  the  need  and  rationale  for 
them.  Those  descriptions  are  not 
repeated  here. 

Comments  and  Responses 

Eight  comments  were  received  during 
the  public  comment  period.  A  summary 
of  the  comments  and  NMFS'  responses 
follow. 

Comment  1:  Two  commenters 
supported  the  establishment  of  the  10 
SMZs  in  the  EEZ  off  South  Carolina  and 
the  prohibition  on  the  use  of 
powerheads  in  the  Ft.  Pierce  Offshore 
Reef  SMZ. 

Response:  NMFS  agrees. 

Comment  2:  A  commenter  noted  that 
the  reference  to  the  Port  Royal  45  Foot 
Reef  should  be  changed  to  (he  Beaufort 
45  Foot  Reef  and  provided  revised 
latitudes  onthe  northern  and  southern 
boundaries  for  the  Edisto  60  Foot  Reef. 

Response:  NMFS  concurs  with  the 
comments,  and  the  final  rule  has  been 
revised  accordingly. 

Comment  3:  A  commenter  stated  that 
SMZs  are  just  another  way  to  take  from 
commercial  fishermen  and  give  to 
recreational  anglers. 


Response:  The  10  SMZs  in  the  EEZ  off 
South  Carolina  are  at  the  sites  of  ARs 
constructed  by  the  South  Carolina 
Department  of  Natural  Resources  and 
are  on  an  expansive  shelf  area  that  has 
large  areas  devoid  of  any  hard  or  live 
bottom.  Prior  to  establishment  of  these 
ARs,  these  areas  did  not  support  any 
significant  fisheries.  Since  commercial 
fishermen  use  powerheads,  the 
prohibition  on  use  of  powerheads  in 
certain  SMZs  would  have  more  of  an 
impact  upon  the  commercial  sector. 
Nonetheless,  commercial  fishermen  can 
still  fish  in  the  SMZs  provided  they  use 
allowable  gear.  In  this  context,  as  long 
as  they  use  the  same  gear,  all  fishermen 
(commercial  and  recreational)  have  an 
equal  opportunity  to  catch  fish  in  the 
SMZs. 

Comment  4:  Three  commenters 
opposed  the  ban  on  the  use  of 
powerheads  in  the  Offshore  Reef  SMZ. 
They  stated  that  powerheads  were 
efficient,  safe  and  would  result  in  fewer 
fish  being  wounded  and  escaping  only 
to  die  later.  Also,  they  stated  that 
commercial  fishing  had  occurred  on  the 
Offshore  Reef  for  many  years  and  that 
the  ban  on  powerheading  would  result 
in  severe  economic  hardship.  They 
contended  that  the  ARs  concentrated 
fish  from  surrounding  areas;  hence, 
there  were  fewer  fish  available  in 
surrounding  areas  for  commercial 
fishermen. 

Response:  NMFS  agrees  that 
powerheads  are  efficient  and  safe  and 
may  result  in  fewer  wounded  fish 
escaping  and  dying  later.  NMFS  has  no 
evidence  to  indicate  that  commercial 
fishing  has  occurred  for  many  years  on 
the  Offshore  Reef.  Scientifically,  it  is 
unknown  whether  ARs  concentrate  fish 
from  surrounding  areas  because  the 
relative  fishing  pressure  on  the  ARs 
versus  surrounding  areas  is  unknown. 
Thus,  NMFS  does  not  deny  that  the  ban 
on  powerheading  in  the  Offshore  Reef 
SMZ  may  somewhat  adversely  affect 
commercial  divers  by  making  their 
operations  less  efficient.  Nonetheless, 
commercial  fishermen  may  still  fish  in 
the  Offshore  Reef  SMZ  provided  they 
use  allowable  gear,  which  includes 
traditional  spearfishing  gear.  The 
regulations  will  result  in  a  reduction  in 
user-group  conflict  and  promote  orderly 
use  of  the  resource.  The  intent  of  the 
SMZ  program  is  to  increase  the  number 
of  ARs  to  create  new  fishing 
opportunities  that  would  not  otherwise 
exist.  To  the  extent  that  one  user  group 
takes  a  disproportionate  share  of  the 
resource,  the  incentive  to  build  new 
ARs  is  diminished.  Also,  to  the  extent 
that  ARs  increase  biological  production, 
the  resource  base  for  explTsitation  will 
be  increased.  Given  the  potential  costs 
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and  beneHts  of  banning  the  use  of 
powerheads  in  the  Offshore  Reef  SMZ  it 
appears  that  the  benefits  outweigh  the 
costs  although  data  do  not  exist  to 
quantify  the  result  of  this  action. 

Comment  5:  A  commenter  noted  that 
the  proposed  regulations  would 
adversely  affect  commercial  fishermen 
and  expropriate  a  valuable  marine 
resource  for  the  exclusive  use  of 
recreational  anglers.  He  estimated  that 
commercial  divers  would  lose  $159,000 
in  revenue;  his  seafood  company  would 
lose  over  $200,000  in  gross  sales;  and 
restaurants  could  lose  over  $1,000,000 
dollars  in  sales  if  the  ban  on  use  of 
powerheads  in  the  Offshore  Reef  was 
implemented. 

Response:  The  ban  on  powerheading 
will  not  eliminate  commercial  fishing  in 
the  Offshore  Reef  SMZ,  although  it  may 
reduce  the  efficiency  of  such  fishing. 
Conunercial  landings  can  continue 
because  commercial  fishing  is  allowed 
with  allowable  gear  (spearfishing  and 
hook-and-line).  The  estimated  economic 
losses  attributed  to  the  ban  of 
powerheading  in  the  Offshore  Reef  SMZ 
appear  to  represent  landings  from  a 
much  greater  area  than  that 
encompassed  by  the  Offshore  Reef  SMZ 
(several  square  miles).  Fish  may  migrate 
from  the  Offshore  Reef  SMZ  to 
surrounding  areas  where  the  use  of 
powerheads  is  legal.  The  reduction  in 
fishing  mortality  attributed  to  the  ban 
on  powerheads  will  leave  more  fish  for 
allowable  gear  users  (including  both 
commercial  and  recreational  fishermen). 
It  is  anticipated  that  the  overall 
reduction  in  fishing  mortality  in  the 
Offshore  Reef  SMZ  and  the  surrounding 
area  due  the  powerhead  prohibition  for 
the  Offshore  Reef  SMZ  will  be  barely 
measurable. 

Comment  6:  Two  commenters  stated 
that  adequate  public  notice  had  not 
been  provided  for  the  proposed 
management  measures. 

Response:  The  Council's  Snapper 
Grouper  Assessment  Group  and  Law 
Enforcement  Committee  met  in 
February  1998,  reviewed  the  proposed 
management  measures,  and  forwarded 
comments  to  the  Council  for  discussion 
at  the  March  1998  meeting.  The  Council 
held  a  public  hearing  on  March  5, 1998, 
to  obtain  public  comment  prior  to  taking 
action.  This  hearing  was  announced  in 
the  Federal  Register  on  February  17, 
1998  (63  FR  7762).  An  article  about  the 
action  was  published  in  the  April  1998 
issue  of  the  South  Atlantic  Update.  In 
addition,  the  proposed  rule  for  this 
action  was  published  in  the  Federal 
Register  on  August  14, 1998  (63  FR 
43656),  and  provided  30  days  for  public 
comment.  Thus,  NMFS  disagrees  with 
the  claim  that  the  public  did  not  have 


adequate  opportunity  to  comment  on 
the  proposed  measures. 

Classification 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  No  comments 
were  received  regarding  this 
certification.  As  a  result,  a  regulatory 
flexibility  analysis  was  not  prepared. 

List  of  Sub)ects  in  50  CFR  Part  622 

Fisheries,  Fishing,  Puerto  Rico, 
Reporting  and  recordkeeping 
requirements.  Virgin  Islands. 

Dated:  December  22. 1998. 
Andrew  A.  Rosenberg, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  622  is  amended 
as  follows: 

PART  622— FISHERIES  OF  THE 
CARIBBEAN,  GULF,  AND  SOUTH 
ATLANTIC 

1.  The  authority  citation  for  part  622 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §622.35,  paragraphs  (e)(l)(xxx) 
through  (e)(l)(xxxix)  are  added  and 
paragraph  (e)(2)(i)  and  the  first  sentence 
of  paragraph  (e)(2)(iv)  are  revised  to 
read  as  follows: 

§  622.35    Soutti  Atlantic  EEZ  seasonal  and/ 
or  area  closures. 

*        *        •        •        * 

(e)  *  *  • 

(1)  *  *  * 

(xxx)  Murrel's  Inlet  60  Foot  Reef  is 
bounded  on  the  north  by  33''17.50'  N. 
lat.;  on  the  south  by  33''16.50'  N.  lat.;  on 
the  east  by  78''44.67'  W.  long.;  and  on 
the  west  by  78''45.98'  W.  long. 

(xxxi)  Georgetown  95  Foot  Reef  is 
bounded  on  the  north  by  33''11.75'  N. 
lat.;  on  the  south  by  33''10.75'  N.  lat.;  on 
the  east  by  78''24.10'  W.  long.;  and  on 
the  west  by  78''25.63'  W.  long. 

(xxxii)  New  Georgetown  60  Foot  Reef 
is  bounded  on  the  north  by  33''09.25'  N. 
lat.;  on  the  south  by  33''07.75'  N.  lat.;  on 
the  east  by  78''49.95'  W.  long.;  and  on 
the  west  by  78''51.45'  W.  long. 

(xxxiii)  North  Inlet  45  Foot  Reef  is 
bounded  on  the  north  by  33''21.03'  N. 
lat.;  on  the  south  by  33''20.03'  N.  lat.;  on 
the  east  by  79°00.31'  W.  long.;  and  on 
the  west  by  79''01.51'  W.  long. 


(xxxiv)  Of  Davidson  Reef  is  bounded 
on  the  north  by  33''06.48'  N.  lat.;  on  the 
south  by  33''05.48'  N.  lat.;  on  the  east  by 
79''00.27'  W.  long.;  and  on  the  west  by 
79''01.39'  W.  long. 

(xxxv)  Greenville  Reef  is  bounded  on 
the  north  by  32'"57.25*  N.  lat.;  on  the 
south  by  32°56.25'  N.  lat.;  on  the  east  by 
78''54.25'  W.  long.;  and  on  the  west  by 
78''55.25'  W.  long. 

(xxxvi)  Charleston  60  Foot  Reef  is 
bounded  on  the  north  by  32»33.60'  N. 
lat.;  on  the  south  by  32''32.60'  N.  lat.;  on 
the  east  by  79'39.70'  W.  long.;  and  on 
the  west  by  79''40.90'  W.  long. 

(xxxvii)  Edisto  60  Foot  Reef  is 
bounded  on  the  north  by  32''21.75'  N. 
lat.;  on  the  south  by  32''20.75'  N.  lat.;  on 
the  east  by  80''04.10'  W.  longitude;  and 
on  the  west  by  80''05.70*  W.  long. 

(xxxviii)  Edisto  40  Foot  Reef  is 
bounded  on  the  north  by  32''25.78'  N. 
lat.;  on  the  south  by  32''24.78'  N.  lat.;  on 
the  east  by  80''11.24'  W.  long.;  and  on 
the  west  by  80"'12.32'  W.  long. 

(xxxix)  Reaufort  45  Foot  Reef  is 
bounded  on  the  north  by  32°07.65'  N. 
lat.;  on  the  south  by  32''06.65'  N.  lat.;  on 
the  east  by  80''28.80'  W.  long.;  and  on 
the  west  by  80''29.80'  W.  long. 

(2)  *  *  * 

(i)  In  the  SMZs  specified  in 
paragraphs  (e)(l)(i)  through  (e)(l)(xviii) 
and  (e)(l)(xxii)  through  (e)(l)(xxxix)  of 
this  section,  the  use  of  a  gillnet  or  a 
trawl  is  prohibited,  and  fishing  may  be 
conducted  only  with  handline,  rod  and 
reel,  and  spearfishing  gear. 
*        •        *        •        * 

(iv)  In  the  SMZs  specified  in 
paragraphs  (e)(l)(i)  through  (e)(l)(x), 
(e)(l)(xx),  and  (e)(l)(xxii)  through 
(e)(l)(xxxix)  of  this  section,  a 
powerhead  may  not  be  used  to  take 
South  Atlantic  snapper-grouper.  *  *  * 
***** 

[FR  Doc.  98-34450  Filed  12-29-98;  8:45  am) 
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ACTKM:  Final  1999  fishing  quotas  for 
Atlantic  surf  clams,  ocaan  quahogs.  and 
Maine  mahogany  quahogs. 


summary:  NMFS  issues  quotas  for  the 
Atlantic  surf  clam,  ocean  quahog,  and 
Maine  mahogany  quahog  fisheries  for 
1999.  These  quotas  were  selected  from 
a  range  defined  as  the  optimiun  yield 
(OY)  for  each  fishery.  The  intent  of  this 
action  is  to  establish  allowable  harvests 
of  Atlantic  siirf  clams  and  ocean 
quahogs  from  the  exclusive  economic 
zone  and  establish  an  allowable  harvest 
of  Maine  mahogany  quahogs  fiom  the 
waters  north  of  43'>50'  N.  lat.  in  1999. 

DATES:  Effective  January  1, 1999, 
through  December  31, 1999. 

ADDf«SSE8:  Copies  of  the  Mid-Atlantic 
Fishery  Managemmt  Council's  analysis 
and  recommendations,  including  the 
Environmental  Assessment  and 
Regulatory  Impact  Review,  are  available 
from  Daniel  T.  Furlong,  Executive 
Director,  Mid-Atlantic  Fishery 
Management  Council,  Room  2115, 
Federal  Building,  300  South  New  Street, 
Dover,  DE  19901. 

FOR  FURTHER  MFORMATION  CONTACT: 
David  Gouveia,  Fishery  Management 
Specialist,  978-281-9280. 
SUPPLEMBITARY  INFORMATION:  The 
Fishery  Management  Plan  for  the 
Atlantic  Surf  Clam  and  Ocean  Quahog 
Fisheries  (FMP)  directs  the  Assistant 
Administrator  for  Fisheries,  in 
consultation  with  the  Mid- Atlantic 
Fishery  Management  Council  (Coimdl), 
to  specify  quotas  for  surf  clams  and 
ocean  quahogs  on  an  annual  basis  from 
a  range  that  represents  the  OY  for  each 
fishery.  It  is  the  policy  of  the  Coimcil 
that  the  quotas  be  selected  at  a  level  that 
would  allow  fishing  to  continue  at  that 
level  for  at  least  10  years  for  surf  clams 
and  30  years  for  ocean  quahogs.  While 
staying  within  this  constraint,  the 
Council  policy  is  to  also  consider 
economic  benefits  of  the  quotas. 
Regulations  implementing  Amendment 


10  to  the  FMP,  published  on  May  19, 
1998  (63  FR  27481),  established  a  sraril 
artisanal  fishery  in  the  waters  north  of 
43'*50'  N.  lat.  for  Maine  mahogany 
quahogs  and  an  initial  annual  quota  of 
100,000  Maine  bushels  35,150 
hectoliters  (hL).  As  specified  in  ' 
Amendment  10,  the  Maine  mahogany 
quahog  quota  is  in  addition  to  the  quota 
specified  for  the  ocean  quahog  fishery. 

The  fishing  quotas  must  be  in 
compliance  with  overfishing  definitions 
for  each  species.  The  overfishing 
definitions  are  fishing  mortality  rates  of 
F2o%  (20  percent  of  maximum  sptawning 
potential  (MSP))  for  surf  clams  and 
F25%  (25  percent  of  MSP)  for  ocean 
quahogs  and  Maine  mahogany  quahogs 
combined. 

This  action  establishes  (1)  an  Atlantic 
surf  clam  quota  of  2.565  million  bushels 
(1.362  million  hL);  (2)  an  ocean  quahog 
quota  of  4.500  million  bushels  (2.387 
million  hL);  and  (3)  a  Maine  mahogany 
quahog  quota  of  100,000  Maine  bushels 
(35,150  hL).  The  1999  surf  clam  and 
Maine  mahogany  quahog  quotas  are 
identical  to  the  1998  quota;  the  1999 
ocean  quahog  quota  represents  a  13- 
percent  increase  from  the  1998  level, 
which  represents  an  additional  0.500 
million  bushels.  Background  about  the 
specification  of  these  quotas  was 
discussed  in  the  proposed  rule, 
published  in  the  Fedmd  Register 
(November  13, 1998,  63  FR  63434),  and 
is  not  repeated  here.  The  comment 
period  for  the  proposed  rule  ended 
December  7, 1998.  No  comments  were 
received,  and  the  proposed  quotas  are 
unchanged  in  this  final  rule. 

Final  1999  Surf  Clam/Ocean 
Quahog  Quotas 


Ftsheiy 

1999  final 
quotas  (txj) 

1999  final 
quotas  (hL) 

^Surf  dam 
^Ocean  quahog 

2,565,000 
4,500,000 

1.362,000 
2.387,000 

Fmal  199&SURF  Clam/Ocean 
Quahog  Quotas— Continued 


Fishery 

1999  final 
quotas  (bu) 

1909finiri 
quotas  (hL) 

^Maine  mahog- 
any quahog 

100,000 

35.150 

« 1  bushel  -  53.24  litan 
21  bushel  -  35.4  Wan 

Claasification 

This  action  is  authorized  by  50  CFR 
^part  648.  complies  with  the  National 
Environmental  Policy  Act,  and  has  been 
determined  to  be  not  significant  for 
purooses  of  E.0. 12866. 

The  Assistant  General  Counsel  fw 
Legislation  and  Regulation,  Department 
of  Commerce,  certified  to  the  Qiief 
Coimsel  for  Advocacy  of  the  Small 
Business  Administration  at  the 
proposed  rule  stage  that  these  fishing 
quotas  would  not  have  a  significant 
economic  impact  on  a  subrtantial 
number  of  small  entities.  As  a  result,  a 
regulatory  flexibility  analysis  was  not 
prepared.  Details  concerning  this 
certification  were  provided  in  the 
proposed  nde  and  are  not  repeated  here 
since  there  were  no  comments  received 
on  the  certification. 

Because  this  rule  only  establishes 
year-long  quotas  to  be  used  for  the  sole 
purpose  of  closing  the  fishery  when  the 
quotas  are  reached  and  does  not 
establish  any  requirements  for  which  a 
regulated  entity  must  come  into 
compliance,  the  Assistant  Administrator 
for  Fisheries,  NOAA,  under  5  U.S.C. 
553(d)(3),  finds  for  good  cause  that  a 
delay  in  the  efiiective  date  is 
unnecessary. 

Auftority:  16  U.S.C.  1801  etseq. 
Dated:  December  23, 1998. 
Andrew  A  PowiiiInii^ 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
(FR  Doc.  98-34510  Filed  12-29-98;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

7  CFR  Part  1407 
RIN  056a-AF47 

Debarment  and  Suspension 

agency:  Fann  Service  Agency.  USDA. 
ACTION:  Proposed  rule. 

summary:  Commodity  Credit 
Corporation  (CCC)  proposes  to  revise 
the  regulations  setting  forth  its  policies 
with  regard  to  the  debarment  and 
suspension  of  individuals  or  firms  from 
participation  in  Federal  procurement 
and  nonprocurement  activities.  The  U.S. 
Department  of  Agriculture  (USDA)  has 
published  USDA-wide  nonprocurement 
debarment  and  suspension  regulations, 
and  CCC  proposes  to  proceed  under 
such  regulations  in  nonprocurement 
debarment  and  suspension  actions.  CCC 
will  continue  to  proceed  under  this  part 
in  procurement  debarment  and 
suspension  actions  but  will  apply  the 
provisions  of  the  USDA  procurement 
debarment  and  suspension  regulations, 
with  the  exception  of  the  specified 
debarring  and  suspending  official,  in 
such  procurement  actions. 
DATES:  Comments  must  be  submitted  on 
or  before  January  29, 1999. 
ADDRESSES:  Comments  regarding  this 
proposed  rule  may  be  directed  to  Dean 
Jensen.  Chief,  Contract  Management 
Branch,  Room  5755-S,  STOP  0551. 1400 
Independence  Avenue,  SW, 
Washington,  DC  20250-0551.  telephone 
(202)  720-2115.  fax  (202)  690-1809.  All 
comments  received  will  be  available  for 
public  inspection  at  the  above  address 
during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dean  Jensen.  202-720-2115. 
SUPPLBMENTARY  INFORMATION: 

Executive  Order  12866 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866  and. 
therefore,  has  not  been  reviewed  by  the 


Office  of  Management  and  Budget 
(OMB). 

Executive  Order  12372 

This  activity  is  not  subject  to  the 
provisions  of  Executive  Order  12372. 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015.  subpart  V,  published  at  48  FR 
29115  (June  24. 1983). 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  The  proposed  rule 
would  have  preemptive  effect  with 
respect  to  any  State  or  local  laws, 
regulations,  or  policies  which  conflict 
with  its  provisions  or  which  otherwise 
impede  their  full  implementation.  The 
final  rule  would  not  have  retroactive 
efiiect.  The  rule  does  not  require  that 
administrative  remedies  be  exhausted 
before  suit  may  be  filed. 

Regulatory  Flexibility  Act 

This  proposed  rule  has  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act. 

The  Executive  Vice  President,  CCC, 
has  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  principal  regulatory  change  made 
by  the  proposed  rule  would  be  to 
provide  that  CCC  will  proceed  under  the 
USDA-wide  regulations  when  taking 
action  to  debar  or  suspend  participants 
or  potential  participants  in  CCC's 
nonprocurement  activities.  These 
USDA-wide  regulations  are  similar  to 
the  government-wide  common  rule  and 
would  not  impact  on  small  businesses 
as  a  group,  but  only  upon  specific 
entities  when  necessary  to  protect  the 
interests  of  CCC.  A  copy  of  this 
proposed  rule  has  been  submitted  to  the 
General  Counsel.  Small  Business 
Administration. 

PaperwcH-k  Reduction  Act 

These  regulations  do  not  contain 
information  collections  that  require 
clearance  by  OMB  under  the  provisions 
of44U.S.C.  chapter  35.. 

Discussion  of  Proposed  Rule 

This  proposed  rule  would  revise 
existing  CCC  regulations  to  specify 
poUcies  that  CCC  will  follow  in  t£^ng 
action  to  debar  or  suspend  individuals 
or  firms  from  participation  in  federal 


prociu^ment  and  nonprocurement 
activities.  Currently  the  CCC  debarment 
and  suspension  regulations  at  7  CFR 
part  1407  provide  that  48  CFR  part  409. 
subpart  409.4  (§§  409.403  et  seq.)  shall 
be  applicable  to  all  CCC  debarment  and 
suspension  proceedings,  except  that  the 
authority  to  debar  and  suspend  shall  be 
reserved  to  the  Executive  Vice 
President,  CCC.  or  his  designee.  The 
regulations  at  7  CFR  part  409.  subpart 
409.4.  are  the  procurement  debarment 
and  suspension  regulations  for  USDA. 

USDA  has  pubUshed  USDA-wide 
nonprociirement  debarment  and 
suspension  regulations  at  7  CFR  part 
3017.  Effective  February  5. 1996.  these 
regulations  were  amended  to  remove 
certain  requirements  that  would  have 
had  a  detrimental  effect  if  they  had  been 
applied  to  certain  CCC  programs. 
Consequently,  CCC  is  now  proposing 
that,  as  a  matter  of  policy.  CCC  will 
proceed  imder  7  CFR  part  301 7 -when 
taking  action  to  debar  or  suspend 
individuals  or  firms  that  are  participants 
or  potential  participants  in  CCC's 
nonpnxnirement  activities.  CCC  will 
continue  to  proceed  under  7  CFR  part 
1407  when  taking  action  to  debar  or 
suspend  individuals  or  firms  that  are 
contractors  with  CCC  or  participants  or 
potential  participants  in  CCC's 
proouement  activities.  As  a  matter  of 
pohcy.  CCC  will  continue  to  apply  the 
provisions  of  48  CFR  part  409,  subpart 
409.4,  with  the  exception  of  the 
specified  debarring  and  suspending 
official,  in  such  procurement  actions. 
This  will  foster  uniformity  and 
consistency  with  regard  to  USDA  and 
CCC  debarment  and  suspension 
procedures. 

Under  the  current  regulations  at  7 
CFR  part  1407.  the  debarring  and 
suspending  official  is  the  Executive  Vice 
President  of  CCC.  who  is  also  the 
Administrator  of  the  Farm  Service 
Agency  (FSA),  or  a  designee.  The 
Executive  Vice  President.  CCC.  or  a 
designee,  would  continue  to  be  the 
debarring  and  suspending  official  for 
CCC  procurement  debarment  and 
suspension  actions. 

liie  USDA-wide  nonprocurement 
suspension  and  debarment  regulations 
at  7  CFR  part  3017  provide  that  the 
debarring  and  suspending  official  will 
be  the  head  of  the  agency  initiating  the 
action  and  that  this  authority  cannot  be 
delegated  to  a  designee.  As  a  matter  of 
poUcy,  CCC  has  decided  that,  for 
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1 1  mprocurement  debarment  and 
suspension  actions  initiated  by  an 
agency  on  behalf  of  CCC  under  7  CFR 
iirt  3017,  the  agency  head  will  be  the 
I  tbarring  and  suspending  official, 
legations  to  a  designee  would  not  be 
thorized. 

of  Subjects  in  7  CFR  Part  1407 

Administrative  practice  and 

I  i]  ocedure.  Government  procurement, 
( I  ant  programs. 

,  Accordingly,  it  is  proposed  that  7  CFR 

I I  irt  1407  be  revised  to  read  as  follows: 

1.  Part  1407  is  revised  to  read  as 
filows: 

I  •  ^RT 1407— DEBARMENT  AND 
^  JSPENSION 

«.  t  c 

1^07.1    Purpose. 

1  ^  07.2    Nonprociuement  debarment  and 

suspension. 
1  <  07.3    Procurement  debanhent  and 

suspension. 

Authority:  15  U.S.C.  714b. 

•  407.1    Purpose. 

I  This  part  specifies  the  policies  that 
tqe  Conunodity  Credit  Corporation 
(CXX^)  will  follow  in  taking  action  to 
d^bar  or  suspend  individuals  or  firms 
from  participation  in  federal 
qt  mprocurement  and  procurement 
ak  tivities. 

§  i  407.2    Nonprocurament  debarment  and 
■uapansiori. 

I  Ka)  CCC  will  proceed  under  7  CFR  part 
3i0l7  when  taking  action  to  debar  or 
suspend  participants  or  potential 
participants  in  CCC's  nonprocurement 
activities. 

(b)  The  debarring  and  suspending 
cpicial  for  nonprocurement  actions 
Uken  by  CCC  shall  be  as  follows: 

i(l)  For  ahions  initiated  by  the  Farm 
Sl^rvice  Agency  (FSA)  on  behalf  of  CCC: 
*'-3  Executive  Vice  President  of  CCC, 

10  is  also  the  Administrator  of  FSA. 

iZ)  For  actions  initiated  by  the  Foreign 
Apicultural  Service  (FAS)  on  behalf  of 
CCC:  the  Vice  President  of  CCC  who  is 
the  Administrator  of  FAS. 

1 1(3)  For  actions  initiated  by  the  Food 
and  Nutrition  Service  (FNS)  on  behalf  of 
CCC:  the  Vice  President  of  CCC  who  is 
the  Administrator  of  FNS. 

(4)  For  actions  initiated  by  the 
Agricultural  Marketing  Service  (AMS) 
on  behalf  of  CCC:  the  Vice  President  of 
CKpC  who  is  the  Administrator  of  AMS. 

5)  For  actions  initiated  by  the  Natural 
F  i  sources  Conservation  Service  (NRCS) 
o  c  behalf  of  CCC:  the  Vice  President  of 
ate  who  is  the  Chief  of  NRCS. 


S 1 407.3    Procurement  det>arment  and 
suspertslon. 

CCC  will  proceed  under  this  part 
when  taking  action  to  debar  or  suspend 
contractors  with  CCC  or  participants  or 
potential  participants  in  CCC's 
procurement  activities.  CCC  will  apply 
the  provisions  of  48  CFR  part  409, 
subpart  409.4,  in  such  actions,  with  the 
exception  that  the  debarring  and 
suspending  official  will  be  the 
Executive  Vice  President  of  CCC,  or  a 
designee. 

Signed  at  Washington,  D.C.,  on  December 
22. 1998. 

Keith  Kelly, 

Executive  Vice  President,  Commodity  Credit 
Corporation. 

[PR  Doc.  98-34521  Filed  12-29-98;  8:45  ami 
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Airworthiness  Directives;  Pilatus 
Aircraft  Ltd.  ModelsPC-12  and  PC-12/ 
45  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

8UIMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain  Pilatus 
Aircraft  Ltd.  (Pilatus)  Models  PC-12  and 
PC-12/45  airplanes.  The  proposed  AD 
would  require  removing  Uie  "Alternate 
Flap  System"  from  the  airplane  flight 
controls  and  inserting  a  temporary 
revision  that  specifies  this  change  in 
SECTION  2— LIMITATIONS  of  the  PC- 
12  Pilot's  Operating  Handbook.  The 
proposed  AD  is  the  result  of  mandatory 
continuing  airworthiness  information 
(MCAI)  issued  by  the  airworthiness 
authority  for  Switzerland.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  preclude  improper  use  of 
the  "Alternate  Flap  System",  which 
could  result  in  flap  asymmetry  with 
consequent  reduced  or  loss  of  control  of 
the  airplane. 

DATES:  Comments  must  be  received  on 
or  before  February  1, 1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-CE-73- 


AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Pilatus  Aircraft  Ltd.,  Customer  Liaison 
Manager,  CH-6371  Stans,  Switzeriand; 
telephone:  +41  41  619  62  33;  facsimile: 
+41  41  610  33  51.  This  information  also 
may  be  examined  at  the  Rules  Docket  at 
the  address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Roman  T.  Gabrys.Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,1201 
Walnut,  suite  900,  ICansas  City,  Missouri 
64106:  telephone:  (816)  426-6932; 
facsimile:  (816)  426-2169. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
commuinications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 

Eroposals  contained  in  this  notice  may 
B  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  conunents, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  vnll  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  N0.98-CE-73-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

ATailabUityofNFRMs 

Any  person  may  obtain  a  copy  of  tlus 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region.  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  98-CE-73-AD.  Room  1558, 
601  E.  12th  Street,  Kansas  Qty,  Missouri 
64106. 
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Discusdcm 

The  Federal  Office  for  Qvil  Aviation 
(FOCA),  which  is  the  airworthiness 
authority  for  Switzerland,  recently 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Pilatus 
Models  PC-12  and  PC-12/45  airplanes. 
The  FOCA  of  Switzerland  reports  pilots 
using  the  "Alternate  Flap  System" 
without  adhering  to  the  prescribed 
procedures  in  SECTION  2— 
LIMITATIONS  of  the  PC-12  Pilot's 
Operating  Handbook. 

Improper  use  of  the  "Alternate  Flap 
System"  in  the  instance  of  a  mechanical 
failure  of  the  flap  system  may  lead  to 
flap  asymmetry  widi  consequent 
reduced  or  loss  of  control  of  the 
airplane. 

Relevant  Service  Infonnation 

Pilatus  has  issued  Service  Bulletin 
No.  27-004.  dated  September  15, 1998, 
which  specifies  procediues  for 
removing  the  "Alternate  Flap  System" 
firom  the  airplane  flight  controls.  This 
service  bulletin  also  specifies  inserting 
Pilatus  Report  No.  01973-001. 
Temporary  Revision,  in  SECTION  2 — 
UMTTATIONS  of  the  PC-12  Pilot's 
Operating  Handbook. 

The  FOCA  of  Switzerland  classified 
this  service  information  as  mandatory 
and  issued  Swiss  AD  HB  98-352.  dated 
September  28, 1998,  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  Switzerland. 

The  FAA's  Detenninatimi 

This  airplane  model  is  manufactured 
in  Switzerland  and  is  type  certificated 
for  operation  in  the  United  States  under 
the  provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  FOCA  of  Switzerland  has  kept  the 
FAA  inlbrmed  of  the  situation  described 
above. 

The  FAA  has  examined  the  findings 
of  the  FOCA  of  Switzerland;  reviewed 
all  available  information,  including  the 
service  information  referenced  above; 
and  determined  that  AD  action  is 
necessary  for  products  of  this  type 
design  that  are  certificated  for  operation 
in  the  United  States. 

Explanatioii  of  the  Provisions  i^the 
Pn^MMedAD 

Since  an  unsafe  condition  has  been 
identified  that  is  Likely  to  exist  or 
develop  in  other  Pilatus  PC-12  and  PC- 
12/45  airplanes  of  the  same  type  design 
registered  in  the  United  States,  the  FAA 
is  proposingAD  action.  The  proposed 
AD  woidd  require  removing  the 
"Alternate  Flap  System"  from  the 


airplane  flight  controls  and  inserting 
Pilatus  Report  No.  01973- 
001, Temporary  Revision,  in  SECTION 
2— LIMITATIONS  of  the  PC-12  Pilot's 
Operating  Handbook.  Accomplishment 
of  the  proposed  "Alternate  Flap 
System"  removal  would  be  required  in 
accordance  with  Pilatus  Service  Bidletin 
No.  27-004,  dated  September  15. 1998. 

Cost  Impact 

The  FAA  estimates  that  90  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD.  that  it  would  take 
approximately  10  workhours  per 
airplane  to  accomplish  the  proposed 
action,  and  that  the  average  labor  rate  is 
approximately  $60  an  houi.  Pilatus  will 
provide  parts  to  the  owners/operators  of 
the  affected  airplanes  at  no  charge. 
Based  on  these  figures,  the  total  cost 
impact  of  the  prc^>osed  AD  on  U.S. 
operators  is  estimated  to  be  $540,000.  or 
$600  per  airplane. 

Regulatmy  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  govenunent  and 
the  States,  or  on  the  distribution  of 
power  and  respcmsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Oder 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federahsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rides 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
AOORESSES. 

List  (^Sab)ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safiaty. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  3fr-AIRW0RTHiNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40113, 44701. 

§39.13    [Amondecq 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Pilatus  Aircraft  Ltd.:  Docket  No.  9&-CE-73- 
AD. 

Applicability:  Models  PC-12  and  PC-12/45 
airplanes,  manufocturer  serial  numbers 
(MSN)  101  through  MSN  227  and  MSN  232; 
certificated  in  any  category. 

Note:  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  aSscted,  the 
owner/operator  must  request  approval  tot  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  within  the  next  50 
hours  time-in-service  (TIS)  after  the  effective 
date  of  this  AD,  unless  already  accomplished. 

To  prevent  improper  use  of  the 
"Alternate  Flap  System",  which  could 
result  in  flap  asymmetry  with 
consequent  reduced  or  loss  of  control  of 
the  airplane,  accomplish  the  following: 

(a)  Remove  the  "Alternate  Flap 
System"  from  the  airplane  flight 
controls,  in  accordance  with  the 
AccompUshment  Instructions  section  of 
Pilatus  Service  Bidletin  No.  27-004, 
dated  September  15, 1998. 

(b)  Insert  Pilatus  Report  No.  01973- 
001,  Temporary  Revision,  into  SECTION 
2— LIMITATIONS  of  the  PC-12  Pilot's 
Operating  Handbook. 

(c)  Inserting  the  information  specified 
in  paragraph  (b)  of  this  AD  into  the  PC- 
12  Pilot's  Operating  Handbook  may  be 
performed  by  the  owner/operator 
holding  at  least  a  private  pilot  certificate 
as  authorized  by  section  43.7  of  the 
Federal  Aviation  Regulations  (14  CFR 
43.7),  and  must  be  entered  into  the 
aircraft  records  showing  compliance 
with  paragraph  (b)  of  this  AD  in 
accordance  with  section  43.9  of  the 
Federal  Aviation  Regulations  (14  CFR 
43.9). 

(d)  Special  flight  permits  may  be 
issued  in  accordance  with  sections 
21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197 
anH  21.199)  to  operate  the  airplane  to  a 
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<  cation  where  the  requirements  of  this 
.  \  D  can  be  accomplished. 

(e)  An  alternative  method  of 
^|)mpliance  or  adjustment  of  the 
I  lOmpliance  time  that  provides  an 
equivalent  level  of  safety  may  be 
^^proved  by  the  Manager,  Small 
Airplane  Directorate,  1201  Walnut,  suite 
900.  Kansas  City,  Missouri  64106.  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and 
then  send  it  to  the  Manager,  Small 
Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

i(f)  Questions  or  technical  information 
llated  to  Pilatus  Service  Bulletin  No. 
r-004,  dated  September  15, 1998;  and 
Pilatus  Report  No.  01973-001,  should 
be  directed  to  Pilatus  Aircraft  Ltd., 
Customer  Liaison  Manager,  CH-6371 
^tans,  Switzerland;  telephone:  +41  41 
9  62  33;  facsimile:  +41  41  610  33  51. 
is  service  information  may  be 
amined  at  the  FAA,  Central  Region, 
"fice  of  the  Regional  Counsel,  Room 
58, 601  E.  12th  Street,  Kansas  City, 
issouri  64106. 
,    lote  3:  The  subject  of  this  AD  is  addressed 
\X\  Swiss  AD  HB  98-352.  dated  September  28, 
i998. 

Dssued  in  Kansas  City,  Missouri,  on 
December  22. 1998. 

Michael  Gallagher, 

iMb/iager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

IfH  Doc.  98-34580  Filed  12-29-98;  8:45  am] 
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I CPARTMENT  OF  TRANSPORTATION 

I  <  ideral  Aviation  Administration 

1 '  CFR  Part  39 
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Airworthiness  Directives;  Industrie 
Aeronautiche  e  Meccaniche  Model 
Plaggio  P-180  Airplanes 

pENCY:  Federal  Aviation 
linistration,  DOT. 

10N:  Notice  of  proposed  rulemaking 
(NPRM). 


SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  all  Industrie 
Aeronautiche  e  Meccaniche  (I.A.M.) 
Model  Piaggio  P-180  airplanes.  The 
proposed  AD  would  require  inspecting 
thie  upper  and  lower  engine  nacelle 


inner  panels  for  any  loose  or  partially 
detached  inner  film,  and  removing  any 
loose  or  partially  detached  inner  film. 
The  proposed  AD  is  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  Italy.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  the 
accumulation  of  loose  particles  on  the 
engine  inlet  screen  caused  by  film 
delamination,  which  could  result  in 
reduced  engine  power  and  possible  loss 
of  airplane  control. 

DATES:  Comments  must  be  received  on 
or  before  February  1, 1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Central  Region, 
Office  of  the  Regional  Coimsel, 
Attention:  Rules  Docket  No.  98-CE-97- 
AD,  Room  1558.  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
I.A.M.  Rinaldo  Piaggio  S.p.A.,  Via 
Cibrario,  4  16154  Genoa,  Italy.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  O.  Keenan,  Project  Officer,  FAA, 
Small  Airplane  Directorate.  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone:  (816)  426-6934; 
facsimile:  (816)  426-2169. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodcet. 


Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-CE-97-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvailabUity  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  98-CE-97-AD.  Room  1558. 
601  E.  12th  Street,  Kansas  City.  Missouri 
64106. 

Discussion 

The  Registro  Aeronautico  Italiano 
(R.A.I.),  which  is  the  airworthiness 
authority  for  Italy,  recently  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  all  LA.M.  Model  Piaggio  P-180 
airplanes.  The  R.A.I.  reports  an  incident 
where  the  inner  film  of  the  engine 
nacelle  panel  partially  detached. 

This  condition,  if  not  corrected  in  a 
timely  manner,  could  resuh  in  loose 
particles  accumulating  on  the  engine 
inlet  screen  with  the  possibility  of 
reduced  engine  power  and  loss  of 
airplane  control. 

Relevant  Service  Information 

I.A.M.  has  issued  Piaggio  Service 
Bulletin  (Mandatory)  No.:  SB-80-0101. 
Original  Issue:  May  6. 1998,  which 
specifies  procedures  for: 
— ^inspecting  the  upper  and  lower 

engine  nacelle  inner  panels  for  any 

loose  or  partially  detached  inner  film; 

and 
— ^removing  any  loose  or  partially 

detached  inner  film. 

The  R.A.I.  classified  this  service 
bulletin  as  mandatory  and  issued  Italian 
AD  98-208.  dated  June  9. 1998.  in  order 
to  assure  the  continued  airworthiness  of 
these  airplanes  in  Italy. 

The  FAA's  Determination 

This  airplane  model  is  manufactured 
in  Italy  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  R.A.I.  has  kept  the  FAA  informed  of 
the  situation  described  above. 

The  FAA  has  examined  the  findings 
of  the  R.A.I.;  reviewed  all  available 
information,  including  the  service 
information  referenced  above;  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
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certificated  for  operation  in  the  United 
States. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  I.A.M.  Model  Piaggio 
P-180  airplanes  of  the  same  type  design 
registered  in  the  United  States,  the  FAA 
is  proposing  AD  action.  The  proposed 
AD  would  require  inspecting  the  upper 
and  lower  engine  nacelle  inner  panels 
for  any  loose  or  partially  detached  inner 
film,  and  removing  any  loose  or 
partially  detached  inner  film. 
Accomplishment  of  the  proposed 
inspection  and  possible  removal  would 
be  required  in  accordance  with  Piaggio 
Service  Bulletin  (Mandatory)  No.:  SB- 
80-0101,  Original  Issue:  May  6, 1998. 

Compliance  Time  of  the  Proposed  AO 

Although  the  reduced  engine  power 
that  would  result  if  loose  film  particles 
accimiulated  on  the  engine  inlet  screen 
would  only  be  unsafe  during  flight,  this 
condition  is  not  a  result  of  the  number 
of  times  the  airplane  is  operated.  The 
loose  film  occurs  over  time  because  of 
weather  and  climate  conditions.  For  this 
reason,  the  FAA  has  determined  that  a 
compliance  based  on  calendar  time 
should  be  utilized  in  this  AD  in  order 
to  assiire  that  the  unsafe  condition  is 
addressed  on  all  airplanes  in  a 
reasonable  time  period. 

Cost  Impact 

The  FAA  estimates  that  5  airplanes  in 
the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  7  workhours  per  airplane 
to  accomplish  the  proposed  inspection 
and  film  removal,  and  that  the  average 
labor  rate  is  approximately  $60  an  hour. 
There  are  no  parts  required  to 
accomplish  the  proposed  AD.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $2,100,  or  $420  per 
airplane. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 


Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Industrie  Aeronauticlie  E  Meccaniche: 

Docket  No.  98-CE-97-AD. 

Applicability:  Model  Piaggio  P-180 
airplanes,  all  serial  numbers,  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  prevent  the  accumulation  of  loose 
particles  on  the  engine  inlet  screen  caused  by 
film  delamination,  which  could  result  in 
reduced  engine  power  and  possible  loss  of 
airplane  control,  accomplish  the  following: 

(a)  Within  the  next  6  calendar  months  ^er 
the  effective  date  of  this  AD,  inspect  the 
upper  and  lower  engine  nacelle  inner  panels 


for  any  loose  or  partially  detached  inner  film, 
in  accordance  with  the  ACCOMPUSHMENT 
INSTRUCTIONS  section  of  Piaggio  Service      " 
Bulletin  (Mandatory)  No.:  SB-80-0101, 
Original  Issue:  May  6, 1998.  Prior  to  further 
flight  after  the  inspection,  remove  any  loose 
or  partially  detached  inner  film  in 
accordance  with  the  service  bulletin. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  times  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  1201  Walnut,  suite  900,  Kansas 
City,  Missouri  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(d)  Questions  or  technical  information 
related  to  Piaggio  Service  Bulletin 
(Mandatory)  No.:  SB-80-0101,  Original 
Issue:  May  6, 1998,  should  be  directed  to 
I.A.M.  Rinaldo  Piaggio  S.p.A.,  Via  Cibrario,  4 
16154  Genoa,  Italy.  This  service  information 
may  be  examined  at  the  FAA,  Central  Region, 
Office  of  the  Regional  Counsel,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Italian  AD  98-208.  dated  June  9, 1998. 

Issued  in  Kansas  City,  Missouri,  on 
Deceml)er  22, 1998. 
Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 
(FR  Doc.  98-34581  Filed  12-29-98;  8:45  am] 

BILLING  CODE  MIO-IS-P 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1700 

Requirements  for  Child-Resistant 
Pacicaging;  Household  Products 
Containing  Methacrylic  Acid 

agency:  Consumer  Product  Safety 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  is  proposing 
a  rule  to  require  child-resistant  ("CR") 
packaging  for  liquid  household  products 
containing  more  than  5  percent  or  more 
methacrylic  acid  (weight-to-volimie)  in 
a  single  package.  The  Commission  has 
preliminarily  determined  that  child- 
resistant  packaging  is  necessary  to 
protect  children  under  5  years  of  age 
fi-om  serious  personal  injury  and  serious 
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illhess  resulting  firom  handling  or 
;esting  a  toxic  amount  of  methacrylic 
d.  The  Conunission  is  specifically 
Lcemed  about  nail  care  products 
taining  methacrylic  acid,  the  only 
household  product  the  Commission  has 
confirmed  to  contain  methacrylic  add. 
The  Commission  takes  this  action  under 
the  authority  of  the  Poison  Prevention 
Packaging  Act  of  1970. 

MTE8:  Comments  on  the  proposal 
sbould  be  submitted  no  later  than 
Mbrch  15. 1999. 

ADDRESSES:  Comments  should  be 
mailed  to  the  Office  of  the  Secretary. 
Gonsimier  Product  Safety  Commission, 
"hshington.  D.C.  20207.  or  delivered  to 
i  Office  of  the  Secretary,  Consimier 
uct  Safety  Commission.  Room  502. 
4|]30  East-West  Highway.  Bethesda, 
KJE^land  20814-4408,  telephone  (301) 
5d4-0800.  Comments  may  also  be  filed 
bM  telefacsimile  to  (301)  504-0127  or  by 
entail  to  cpsc-osOcpsc.gov. 

pqR  FURTHER  MFORMATKM  CONTACT: 
SJi^san  Aitken,  Ph.D.,  Division  of  Health 
iences.  Directorate  for  Epidemiology 
'  Health  Sciences,  Consiuner  Product 
fety  Commission,  Washington,  D.C. 
07;  telephone  (301)  504-0477  ext. 
5. 

SiiPPLEMENTARY  INFORMATION: 

4^  Background 

1  iRelevant  Statutory  and  Regulatory 
P  rjoWsions 

JThe  Poison  Prevention  Packaging  Act 
of  1970  ("PPPA"),  15  U.S.C.  1471-1476, 
auithorizes  the  Commission  to  establish 
standards  for  the  "special  packaging"  of 
aiijy  household  substance  if  (1)  the 
dJBjgree  or  nature  of  the  hazard  to 
children  in  the  availability  of  such 
stibstance,  by  reason  of  its  packaging,  is 
snch  that  special  packaging  is  required 
tQ  (protect  children  from  serious 
jnal  injury  or  serious  illness 
resulting  bom  handling,  using,  or 
ii^^esting  such  substance  and  (2)  the 
special  packaging  is  technically  feasible, 
practicable,  and  appropriate  for  such 
substance. 

Special  packaging,  also  refened  to  as 
"jiild-resistant"  ("CR")  packaging,  is 
(Ij  designed  or  constructed  to  be 
s^ificantly  difficult  for  children  imder 
5  jyeers  of  age  to  open  or  obtain  a  toxic 
or|harmful  amoimt  of  the  substance 
cohtained  therein  within  a  reasonable 
tiUie  and  (2)  not  difficult  for  "normal 
adults"  to  use  properly.  15  U.S.C. 
1'  1/1(4).  Household  substances  for 
Wl^ich  the  Commission  may  require  CR 
packaging  include  (among  other 
c^^egories)  foods,  drugs,  or  cosmetics 
tl  at  are  "customarily  produced  or 
d  i  tributed  for  sale  for  consumption  or 


use,  or  customarily  stored,  by 
individuals  in  or  about  the  household." 
15  U.S.C.  1471(2).  The  Commission  has 
performance  requirements  for  special 
packaging.  16  CFR  1700.15, 1700.20. 
Section  4(a)  of  the  PPPA,  15  U.S.C. 
1473(a).  allows  the  manufacturer  or 
packer  to  package  a  nonprescription 
product  subject  to  special  packaging 
standards  in  one  size  of  non-CR 
packaging  only  if  the  manu&cturer  (or 
packer)  also  supplies  the  substance  in 
CR  padcages  of  a  popular  size,  and  the 
non-CR  packages  bear  conspicuous 
labeling  stating:  "This  package  for 
households  without  yoimg  children."  15 
U.S.C.  1473(a).  16  CFR  1700.5. 

2.  Methacrylic  Acid 

MethaoyUc  acid  ("MAA")  is  used  as 
a  primer  for  cleaning,  degreasing, 
dehydrating  and  etching  fingernails 
before  applying  aitifidd  nails.  Nail 
products  containing  MAA  are  cosmetics 
under  the  Food  Drug  and  Cosmetic  Act 
("roCA").  According  to  the  FDCA, 
"cosmetic"  indudes  "articles  intended 
to  be  rubbed,  poured,  sprinkled,  or 
sprayed  on.  introduced  into,  or 
otherwise  applied  to  the  human  body  or 
any  part  thereof  for  cleansing, 
beautifying,  promoting  attractiveness,  or 
altering  appearance."  15  U.S.C.  321(i). 
MAA  is  also  used  as  a  chemical 
intermediate  in  making  resins,  paints, 
adhesives,  paper,  polishes,  plasticizers 
and  dental  fillings.  However,  the 
Commission  does  not  believe  that  these 
products  would  be  affected  by  the 
proposed  rule  because,  in  the  process  of 
manufecturing  these  products,  the  bulk 
of  MAA  becomes  polymerized  and  is  no 
longer  in  the  form  of  the  monomer 
MAA. 

Nail  primers  are  used  to  help  acrylic 
overlays  adhere  to  the  nail  surface.  Not 
all  nail  primers  contain  MAA.  Primers 
that  do  contain  MAA  may  have  as  much 
as  100  percent  MAA,  but  some  may 
have  other  ingredients.  Of  the  primers 
examined  by  the  staff,  those  that  do 
contain  MAA  have  at  least  50  percent 
MAA.  Most  of  the  nail  primers  that 
contain  MAA  are  labeled  "For 
Professional  Use  Only."  They  are 
generally  distributed  through  wholesale 
distributors  directly  to  nail  salons  and 
to  retail  beauty  supply  stores.  Some  of 
these  retail  stores  sell  to  both 
professionals  and  consumers.  To  obtain 
samples,  CPSC  staff  visited  several 
beauty  supply  retail  stores,  and 
purchased  four  nail  primers  containing 
MAA.  They  were  packaged  in  small 
bottles  containing  V*  oz.  to  ^/z  oz.  of 
primer.  All  were  sold  individually 
packaged,  none  were  CR  and  all  were 
labeled  "Professional  Use  Only"  or  "For 
Professional  Use  Only."  The  staff 


obtained  an  additional  primer  that  was 
confirmed  to  contain  N^A  by  mail 
order  purchase.  It  came  in  a  non-CR 
bottle  labeled  "For  Professional  Use 
Only." 

According  to  industry  soiuces,  there 
may  be  as  many  as  50  nail  primer 
suppliers.  Approximately  90  percent  of 
nail  primers  marketed  to  professionab 
contain  MAA.  The  Commission  is  aware 
of  13  companies  that  market  or  have 
marketed  MAA-containing  nail  primers. 

Based  on  industry  estimates,  tne 
CPSC  staff  estimates  annual  unit  sales  of 
MAA-containing  nail  primers  at  about 
1.0  to  1.3  million  units  in  V4  oz.,  */t  oz. 
and  larger  sizes.  The  annual  retail  value 
of  these  units  amounts  to  $4-6.5 
million.  The  wholesale  value  of  these 
products  is  about  $2.9  to  $4.6  million 
based  on  a  40  percent  mari^-up  typical 
of  the  industry. 

Spokespersons  for  the  industry  could 
not  estimate  the  number  of  consiuners 
using  MAA-containing  primers  at  home. 
It  is  clear,  however,  from  the  inddent 
data  discussed  below  that  these 
products  are  used  in  the  household,  and 
children  are  obtaining  access  to  them. 
The  ability  of  CPSC  staff  to  purchase 
these  primers  at  retail  stores  and  by  mail 
also  shows  that  these  products  are 
readily  available  for  consumers  to 
purchase  and  bring  home. 

B.  Toxidty  of  Methacrylic  Acid 

MAA  is  readily  absorbed  through 
mucous  membranes  of  the  lungs  and 
gastrointestinal  ("GI")  trad  as  well  as 
through  the  skin.  It  is  rapidly 
distributed  to  all  major  tissues,  with  the 
highest  concentrations  in  the  liver  and 
kidneys.  It  is  a  corrosive,  meaning  that, 
when  it  comes  into  contad  with  living 
tissue,  it  causes  destruction  of  tissue  by 
chemical  action.  15  U.S.C.  1261(i). 

MAA's  effects  are  similar  to  those  of 
other  adds.  Dennal  bums  can  destroy 
the  surface  of  the  epithelium  and 
submucosa  with  diunage  to  blood 
vessels  and  connective  tissue.  Inhaling 
add  vapors  may  produce  nasal 
irritation,  salivation,  conjunctival 
irritation,  difficulty  breathing,  pleuritic 
chest  pain,  and  bronchospasm. 
Ingestion  generally  produces  mild  to 
severe  oral  and  esophageal  bums  and  GI 
bleeding,  perforation,  edema,  necrosis, 
stenosis  (narrowing  of  the  GI  passage) 
and  fistulas  (abnormal  passages  or 
outpocketings).  Other  intestinal  injuries 
may  also  occur.  Areas  of  stricture  may 
develop  about  3  weeks  after  ingestion. 
Eye  exposure  may  cause  pain,  swelling, 
corneal  erosions,  and  blindness. 

C  Incident  Data 

The  staff  reviewed  seve.al  sources  for 
information  of  adverse  health  effects 
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from  nail  products  containing  MAA. 
These  sources  are  published  reports  in 
the  medical  literature,  the  American 
Association  of  Poison  Control  Centers 
("AAPCC"),  the  FDA  Cosmetic 
Voluntary  Registration  Program 
("CVRP"),  and  reports  from  the  injury 
surveillance  databases  maintained  by 
the  Commission. 

1.  Medical  Literature 

A  recent  article  in  the  medical 
literature  analyzed  data  from  the  Toxic 
Exposure  Surveillance  System  ("TESS") 
for  1993  through  1995.  The  American 
Association  of  Poison  Control  Centers 
("AAPCC")  collects  reports  of  exposures 
to  toxic  chemicals  (drugs,  household 
products,  poisonous  plants,  etc.)  made 
to  participating  poison  control  centers 
within  the  United  States  in  the  TESS 
data  base.  The  TESS  data  base  contains 
759  reports  of  exposures  to  MAA- 
containing  nail  products.  Most  of  the 
exposures  to  children  less  than  6-years- 
old  occurred  in  the  home  and  involved 
either  ingestion  or  both  dermal  contact 
and  ingestion.  Children  less  than  6- 
years-old  accounted  for  564  exposures. 
Two-year-old  children  were  most  at  risk 
(approximately  330  exposures). 
Approximately  10  percent  of  young 
children  suffered  moderate  to  major 
injuries.' 

A  second  recent  article  reviewed  the 
hazard  of  nail  care  products,  among 
them  nail  primers  containing  MAA.  and 
reported  the  medical  consequences  of 
ingestion  otand/or  dermal  exposure  to 
primers  in  two  children  less  than  5- 
years-old  and  one  adult.  In  the  first  case, 
a  21-month-old  male  accidentally 
ingested  approximately  3-5  ml  of  a 
product  containing  at  least  98  percent 
MAA.  The  child  began  drooling, 
gagging,  and  vomiting.  Physicians  at  the 
emergency  room  ("ER")  of  a  local 
hospital  observed  that  the  child  was  in 
great  distress  on  arrival  30  minutes  after 
ingestion.  He  required  endotracheal 
intubation  to  maintain  the  airway  and 
upper  GI  endoscopy.  The  upper  GI  tract, 
pharynx,  and  airways  showed  severe 
tissue  damage.  He  developed  bilateral 
pneumonia  and  respiratory  distress  with 
stridor  (a  harsh,  high-pitched 
respiratory  sound  often  associated  with 
acute  laryngeal  obstruction).  He 
required  positive  pressure  ventilation 


■  "Minor  symptoms"  means  that  the  patient 
exhibited  some  minimal  signs  or  symptoms  that 
resolved  rapidly.  "Moderate  symptoms"  means  the 
patient  exhibited  signs  or  symptoms  that  were  more 
pronounced,  prolonged,  or  of  a  systemic  nature 
which  usually  required  some  form  of  treatment 
(symptoms  were  not  life  threatening  and  there  was 
no  residual  disability  or  disrigurement).  "Major 
symptoms"  means  the  patient  exhibited  some 
symptoms  that  were  life-threatening  or  resulted  in 
disfigurement  or  residual  disability. 


for  6  days  and  parenteral  nutrition  for 
15  days.  A  regular  diet  was  resumed 
only  after  he  was  discharged  from  the 
hospital  28  days  after  he  was  admitted. 
Although  x-rays  of  the  esophagus  and 
stomach  appeared  normal  one  month 
after  discharge,  the  child  experienced 
intermittent  episodes  of  choking  and 
vomiting.  One  year  later,  x-rays 
confirmed  a  stricture  of  the  esophagus. 
Skin  bums  on  the  lips,  chin,  and  neck 
resolved  without  permanent  scarring. 

A  2V2-year-old  male  spilled 
approximately  5-7  ml  of  a  product 
containing  at  least  98.5  percent  MAA 
onto  his  face,  right  arm,  and  chest.  He 
immediately  began  screaming.  The 
affected  areas  were  immediately  rinsed 
with  water,  and  he  was  treated  at  a 
nearby  hospital  20  minutes  later.  ER 
personnel  noted  patchy  erythema  of  the 
face,  chest,  right  arm.  and  flank.  Blisters 
developed  on  his  chest.  Treatment 
included  rinsing  his  body  and  applying 
silver  sulfadiene  and  aloe  to  bum  areas. 
All  bum  areas  healed  without  scarring. 

A  27-year-old  female  ingested  two 
artificial  nail  products.  The  first 
contained  MAA  and  methylethyl 
ketone.  The  second  product  contained 
ethyl  methacrylate  (an  ester  of  MAA). 
proprietary  modifiers,  and 
polymerization  accelerators.  The 
woman  arrived  at  the  ER  30  minutes 
after  ingestion  with  symptoms  of 
lethargy  and  cyanosis  (a  bluish  color  of 
the  skin).  She  also  exhibited  lesions  of 
the  pharynx,  mucosal  injury  in  the 
mouth  and  pharynx,  and  ulcerated  areas 
in  the  upper  esophagus.  Areas  of 
persistent  ulceration  in  the  esophagus 
were  still  present  after  7  days.  She  was 
able  to  eat  a  normal  diet  only  after  14 
days  of  hospitalization.  These  corrosive 
injuries  were  due  to  the  MAA  as  none 
of  the  other  ingredients  in  these 
products  were  known  to  be  corrosives. 

2.  CPSC  Databases 

CFSC  has  several  databases  for  poison 
incidents — the  National  Electronic 
Injury  Surveillance  System  ("NEISS") 
(January  1988— September  30, 1998). 
the  Injury  and  Potential  Injury  Incident 
("IPn")  data  base  (January  1980— 
September  30. 1998).  the  In-Depth 
Investigations  ("INDP")  data  base 
Oanuary  1980— September  30, 1998), 
and  the  Children  and  Poisonings 
("CAP")  data  base  (1978-1987).  The 
staff  reviewed  these  databases  for 
incidents  involving  nail  primers. 

Between  1988  and  September  30, 
1998,  the  staff  identified  85  cases  as 
exposiu«s  to  nail  products  specifically 
identified  as  primers  or  as  containing 
MAA.  It  is  possible  that  other  incidents 
may  have  implicated  primers  and  that 


some  of  the  primers  involved  in  these 
incidents  did  not  contain  MAA. 

NEISS  is  a  stratified  probability 
sample  of  ER  hospitals  in  the  United 
States  and  its  territories.  The  staff 
computed  both  the  national  estimates 
and  sampling  errors  for  ER  visits  by 
children  less  than  5  years  old  due  to 
exposiu«s  to  nail  primers. 
Approximately  2,723  estimated  ER 
visits  due  to  exposures  to  nail  primers 
occurred  between  January  1988  and 
September  1998.  llie  lower  and  upper 
95  percent  confidence  limits  of  this 
estimate  were  1,756  and  3,690 
respectively.  Hospitalization  was 
necessary  in  approximately  10  percent 
of  estimated  ER  visits  (262).  The  home 
was  the  location  of  exposure  in  83 
percent  of  the  estimated  ER  visits 
(2,272).  Primers  accbvmted  for  11  of  the 
total  15  hospitalizations  associated  with 
nail  products. 

The  INDP  files  provide  additional 
details  on  some  of  these  incidents.  In 
one  incident,  a  2-year-old  female  spilled 
a  bottle  of  nail  primer  containing  MAA 
when  she  climbed  a  chair  to  reach  the 
container  placed  on  a  table.  On  opening 
the  bottle,  the  child  spilled  about  IV2  to 
2  ounces  on  her  thigh.  After  trying  to 
rub  it  off  with  her  hand  she  then  mbbed 
her  face.  The  child  was  quickly  rinsed 
off  in  a  shower  and  taken  to  the  ER.  She 
was  treated  and  released.  The  child 
suffered  first  and  second  degree  bums  to 
her  right  thigh  and  both  sides  of  her  face 
fit>m  her  eyebrows  to  the  bottom  of  her 
cheeks. 

A  2-year-old  male  gained  access  to  an 
artificial  nail  kit  left  on  a  living  room 
table.  The  child  was  about  to  ingest  the 
bonding  agent  (primer),  possibly  MAA, 
when  he  spilled  about  one  and  one-half 
ounces  on  his  shirt  and  around  his 
mouth  and  nose.  He  began  screaming, 
turned  pale,  appeared  lethargic,  and  his 
eyes  were  described  as  glassy.  He  was 
immediately  taken  to  the  ER  where  his 
bums  were  treated.  He  remained  in  the 
hospital  under  observation  for  two 
nights,  was  transferred  to  another 
hospital  for  an  endoscopy  because  of 
difficulty  swallowing,  and  was  released 
after  a  total  of  four  nights  in  the 
hospital. 

A  12-month-old  male  experienced 
chemical  bums  to  his  hands  and  mouth 
from  a  fingemail  primer.  The  child 
removed  the  cap  of  the  primer  bottle, 
and  about  one  oimce  of  the  primer 
spilled  on  his  hand.  The  child  then 
rubbed  his  mouth  with  his  hand  and 
began  drooling  and  frothing.  He  was 
immediately  taken  to  the  hospital.  His 
chemical  bums  were  treated,  and  he 
was  released  the  same  day. 


Federal  Register /Vol.  63.  No.  250 /Wednesday,  December  30,  1998 /Proposed  Rules  71803 


AAPCCData 

[The  staff  obtained  AAPCC  data 
iiolating  nail  products  containing  MAA 
for  the  years  1996  and  1997.  The  data 
include  467  exposures,  including  341 
poisonings  (ingestion,  ingestion/ 
c^rmal),  11  ocular  exposiues,  and  115 
dermal  exposures  to  children  less  than 
5-years-old.  No  deaths  were  reported. 
Q^e  poisoning  with  major  medical 
^Bisequences  was  reported  in  1997. 
lihis  incident  is  discussed  below.  There 
were  32  poisoning  outcomes  coded  as 
mpderate  (10.7  percent)  and  137 
pnisonings  (39.3  percent)  coded  as 
having  minor  outcomes. 

The  AAPCC  also  provided  additional 
information  on  some  exposures  reported 
to>  and  collected  by  individual  poison 
trol  centers.  All  these  exposiues 
Volved  MAA-containing  nail  primers. 
'  incidents  except  one  occurred  in  the 
Id's  own  residence  or  in  someone 
's  residence.  A  siunmary  of  the  more 
si^ficant  cases  from  the  collection 
follows  below. 

I  In  an  incident  coded  as  having  a 
m^jor  medical  outcome  (1997),  a  3-year- 
old  female  experienced  bums  to  her  lips 
aiid  cheeks  when  she  attempted  to 
iikgest  a  nail  primer  at  a  beauty  salon, 
she  also  suffered  an  anaphylactic 
reaction,  presiunably  to  the  MAA  in  the 
primer.  She  remained  in  a  pediatric 
intensive  care  imit  (ICU)  for  2  days.  On 
tlie  third  day,  she  was  transferred  to  a 
regular  bed  and  her  open  cheek  blisters 
h  a  d  healed  sufficiently  to  allow 
tic  atment  with  antibiotic  ointment.  An 
e  1  doscopy  on  day  4  revealed  no  GI 
b  u  ms,  and  she  was  discharged  on  day 
5 

\  IV^-year-old  female  experienced 
b  ]  nos  over  half  her  chest  after  spilling 
aloottle  of  primer  on  herself.  The  child 
required  outpatient  treatment  at  a  bum 
ce  Iter  for  the  next  3  weeks  and 
i^inained  in  pain  for  much  of  that 
p^iod.  According  to  the  parents,  her 
physician  at  the  Center  was  considering 
skin  grafts.  The  bums  required 
approximately  4  weeks  to  heal. 
A  20-month-old  female  spilled  some 
ler  in  the  process  of  attempting  to 

:  it.  Blisters  formed  on  the  sl±i  and 
St  of  the  &oe  within  30  minutes  and 
I  child  was  in  evident  pain.  The  pain 
sisted  several  days,  and  the  bums 
1  not  begin  to  resolve  for  anothOT 
Bk.  The  primary  physician  originally 
smmended  consultation  with  a 
pUstic  surgeon;  however,  the  bums 
er^ntually  healed  without  scarring. 

4.  ^A  Database 

The  FDA's  CVRP  database  contains 
foUr  reports  of  injiuies  from  nail 
primers.  One  of  these  reports  indicates 


that  a  2-year-old  male  was  brought  to 
the  ER  after  a  nail  primer  splashed  in 
his  face  and  caused  bums  to  the  cornea 
of  the  eye  and  the  face  (1988). 

D.  Level  for  Regulation 

The  Commission  is  proposing  a  mle 
that  would  require  special  packaging  for 
household  products  containing  more 
than  5  percent  methacrylic  acid. 

At  this  time,  there  is  no  evidence 
establishing  the  lowest  concentration  or 
amount  of  MAA  capable  of  causing 
severe  personal  injury  or  illness  to 
young  children.  The  severity  of  bums  to 
a  hiunan  from  corrosive  chemicals  is 
dependent  on  duration  of  exposure,  site 
of  contact,  area  of  contact,  volume  and 
concentration  of  the  product,  and  the 
chemical  characteristics  of  the  product. 
These  chemical  characteristics  include 
pH,  physical  nature,  viscosity,  titratable 
acidity  or  alkalinity,  molarity, 
oxidation-reduction  potential,  and 
complexing  affinity  for  bivalent  ions. 
MAA  is  a  weak  organic  acid  closely 
resembling  acetic  add;  in  terms  of 
acidity,  acetic  acid  is  1.3-fold  stronger 
than  MAA  when  concentration  is 
expressed  in  percent  units.  The 
Commission  arrived  at  a  level  for 
regulation  based  on  mutually  supportive 
evidence  derived  from  a  report  of 
concentration-related  skin  injury  in 
mice  due  to  MAA,  the  calculated  pH  of 
various  concentrations  of  MAA,  and  the 
effects  of  acetic  acid  on  humans  at 
various  concentrations. 

Hiunan  evidence  does  not  associate 
exposures  to  commercial  vinegar  (4  to  6 
percent  acetic  acid)  with  skin  bums  but 
suggests  these  concentrations  cause 
mild  skin  irritation.  The  Toxicological 
Advisory  Board  (U.S.  CPSC,  1982) 
similarly  concluded  that  5  percent 
acetic  add  is  a  weak  sldn  irritant. 
Howevw,  doubling  the  acetic  add 
concentration  to  10  percent  resiilts  in 
classification  as  a  strong  skin  irritant 
Doubling  the  acetic  add  concentration 
yet  again  to  20  percent  requires  labeling 
as  a  poison  under  Section  3(b)  of  the 
FHSA.  16  CFR  1500.129. 

Similarly,  concentrations  of  4.8 
percent  MAA  cause  no  irritation  (in 
aqueous  solution)  or  only  mild  irritation 
(in  acetone  solution)  to  the  skin  of  mice. 
Doubling  that  concentration  to  9.6 
percent  in  an  acetone  solution  results  in 
epithelial  necrosis  (tissue  destmction) 
and  adverse  efCacts  in  the  dermis  of  the 
skin.  This  degree  of  injury  constitutes  a 
second  degree  bum  to  the  skin  and  can 
best  be  characterized  as  severe  irritation. 
Doubling  the  MAA  concentration  again 
to  19.2  percent  causes  visible 
destruction  to  skin  epithelium  and 
injury  throughout  all  layere  of  the  sldn. 
induding  the  dermis  and  submucosal 


musculature.  These  skin  injuries,  if  not 
overtly  corrosive,  border  on  corrosive, 
causing  "visible  destmction  or 
irreversible  alterations  in  the  tissue  at 
the  site  of  contact"  as  defined  under  die 
FHSA,  16  CFR  1700.3(c)(3). 

Increasing  degrees  of  injury  can  also 
be  predicted  to  the  eyes  with 
corresponding  changes  in  MAA 
concentration  (4.8,  9.6,  and  19.2 
percent).  In  general,  acid  solutions  with 
a  pH  of  2.5  or  above  cause  little  damage 
to  the  eye  (the  lower  the  pH,  the 
stronger  the  acid).  For  example,  the 
Toxicological  Advisory  Board  classified 
a  solution  of  3  percent  acetic  acid,  pH 
2.53.  as  a  moderate  eye  irritant.  A  4.8 
percent  solution  of  MAA  has  a  pH  of 
2.46,  and  probably  would  also  be 
considered  a  moderate  eye  irritant, 
causing  reversible  inflammatory 
changes  in  the  eye  and  its  surrounding 
mucous  membranes.  Doubling  the  MAA 
concentration  to  9.6  percent  produces  a 
solution  with  a  pH  of  2.3.  Tliis  pH  has 
the  potential  to  produce  more  serious 
eye  injury  with  inflammation  of  the  iris 
and  opadty  of  the  comea.  Doubling  the 
MAA  concentration  yet  again  to  19.2 
percent  results  in  a  solution  of  2.15. 
well  within  the  range  capable  of  causing 
corrosive  eye  injuries. 

The  use  of  organic  solvents  such  as 
acetone  or  ethyl  acetate  in  MAA 
solutions  is  likely  to  increase  the  degree 
of  injury  to  eyes,  mucous  membranes  of 
the  GI  and  respiratory  tract,  and  skin. 
MAA  is  soluble  in  aqueous  solutions 
only  to  a  limited  extent  (10% 
maximum).  Any  concentration  of  MAA 
exceeding  9  percent  would  only 
dissolve  hi  organic  solvents  such  as 
acetone  that  not  only  cause  mild 
irritation  in  their  own  right  but 
exacerbate  the  toxic  effects  of  MAA 
itself. 

The  actual  degree  of  irritancy  or 
corrosion  at  1  to  20  percent 
concentrations  would  probably  depend 
on  the  volume  of  add  in  contact  with 
tissues,  the  surface  area  and  site 
affected,  and  duration  of  the  contact.  A 
concentration  of  approximately  5 
percent  MAA  does  not  cause  serious 
injury  to  mouse  skin.  It  is  not  likely  to 
be  more  than  a  moderate  irritant  to  the 
eyes  of  humans,  or  a  mild  irritant  to  the 
skin  of  humans.  It  is  equivalent  to  a  4 

Srcent  concentration  of  acetic  add 
>out  the  same  as  vinegar),  that  is  not 
assodated  with  serious  personal  injiuy 
or  illness  in  young  chilcuen.  However, 
concentrations  of  approximately  10 
percent  MAA  are.  at  the  very  least, 
severe  skin  irritants  in  a  mouse  model 
and.  judging  from  calculated  pH  values, 
are  capable  of  serious  eye  injury.  The 
weight  of  the  evidence  ir'dicates  that 
solutions  containing  5  percent  MAA 
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will  not  cause  serious  personal  hann  or 
illness  in  young  children.  Because  the 
staff  is  not  aware  of  data  defining  the 
precise  point  between  5  and  10  percent 
at  which  injury  becomes  serious,  the 
staff  recommends  that  child-resistant 
packaging  be  required  for  products 
containing  more  than  5  percent  MAA  to 
protect  children  from  potential  serious 
injury.  The  Commission  solicits 
comments  on  this  level. 

E.  Statutory  Considerations 

1.  Hazard  to  Children 

As  noted  above,  the  toxicity  data 
concerning  ingestion  of  MAA 
demonstrate  that  MAA  can  cause 
serious  illness  and  injury  to  children. 
Moreover,  it  is  available  to  children  in 
the  form  of  nail  primers  that  are 
accessible  in  the  home.  These  packages 
are  not  CR. 

Pursuant  to  section  3(a)  of  the  PPPA, 
15  U.S.C  1472(a).  the  Commission 
preliminarily  finds  that  the  degree  and 
nature  of  the  hazard  to  children  from 
handling  and  ingesting  household 
products  containing  MAA  is  such  that 
special  packaging  is  required  to  protect 
children  from  serious  illness.  The 
Commission  bases  this  finding  on  the 
toxic  nature  of  MAA-containing 
products  and  their  accessibiUty  to 
children  in  the  home. 

2.  Technical  Feasibility,  Practicability, 
and  Appropriateness 

In  issuing  a  standard  for  special 
packaging  under  the  PPPA,  the 
Commission  is  required  to  find  that  the 
special  packaging  is  "technically 
feasible,  practicable,  and  appropriate." 
15  U.S.C.  1472(a)(2).  Technical 
feasibility  may  be  found  when 
technology  exists  or  can  be  readily 
developed  and  implemented  to  produce 
packaging  that  conforms  to  the 
standards.  Practicability  means  that 
special  packaging  complying  with  the 
standards  can  utilize  modem  mass 
production  and  assembly  line 
techniques.  Packaging  is  appropriate 
when  complying  packaging  will 
adequately  protect  the  integrity  of  the 
substance  and  not  interfere  with  its 
intended  storage  or  use. 

The  staff  evaluated  the  packaging  of 
ten  nail  primer  products.  Five  of  these 
nail  primers  contained  MAA.  Four  of 
the  five  were  packaged  in  0.25  to  2 
ounce  brown  or  tinted  glass  bottles  with 
13-20  millimeter  ("mm")  non-CR 
continuous  threaded  ("CT")  plastic 
closures.  One  was  in  a  brown  plastic 
bottle  Mrith  a  non-CR  plastic  closure. 
Three  of  the  five  packages  included  a 
built-in  applicator  brush,  one  had  a 
separate  applicator  brush,  and  one 


completely  lacked  an  applicator  brush. 
One  primer  was  packaged  in  a  plastic 
marker  pen  with  a  fiber  applicator  tip, 
preventing  any  substantial  flow  or 
spillage  of  fi^e  liquid  from  the  device. 
The  staff  is  aware  of  a  similar  device 
used  for  an  MAA-containing  primer 
sold  through  a  mail  order  catalog. 

Packaging  for  MAA-containing  nail 
primers  that  is  senior  friendly  ("SF") 
and  CR  is  technically  feasible.  There  are 
currently  available  20  mm  CT  caps 
without  built-in  applicator  brushes  that 
are  SF  and  CR.  The  manufacturer  of  this 
cap  also  manufactures  a  28  mm  CT 
closure  that  is  CR  and  SF  and  has  a  built 
in  applicator  brush.  This  manufacturer 
has  indicated  to  staff  that  it  could 
develop  a  20  mm  CR  and  SF  cap  with 
a  built-in  applicator  brush  suitable  for 
use  with  MAA  within  6  months  to  a 
year.  Manufacturers  of  bottles  with 
smaller  finishes  (the  part  of  a  bottle  that 
receives  the  cap)  may  have  to  change  to 
bottles  with  20  mm  finishes.  However, 
this  should  not  present  a  problem  since 
some  of  the  smallest  sizes  of  bottles 
used  for  MAA-containing  primers  (0.25 
ounces)  already  have  a  20  mm  finish. 
Manufacturers  of  MAA-containing 
primers  concerned  with  spillage  have 
the  additional  option  of  using  a  variety 
of  commercially  available  restrictive 
inserts  to  decrease  the  inside  diameter 
of  the  bottle  opening  in  conjimction 
with  CR  20  mm  finishes.  One 
manufacturer  of  MAA-containing 
primers  currently  uses  such  a 
restriction. 

Special  packaging  for  MAA- 
containing  household  products  is 
practicable.  CT  caps  that  meet  the  senior 
fiiendly  and  CR  testing  requirements 
have  been  in  mass  production  for  many 
years.  A  20  mm  continuous  threaded 
closure  that  is  CR  and  SF  but  lacks  an 
insert  for  a  brush  is  now  in  mass 
production.  Similarly,  a  28  mm 
continuous  threaded  closure  that  is  CR 
and  SF  and  does  have  an  insert  for  a 
brush  is  in  mass  production.  The  mass 
production  and  assembly  line 
techniques  used  for  the  28  mm  CR  and 
SF  closure  with  insert  can  be  adapted  to 
those  used  for  the  20  mm  non-CR 
closure  with  an  insert  and  brush. 

Special  packaging  is  appropriate 
when  it  will  protect  the  integrity  of  the 
substance  and  not  interfere  with 
intended  storage  or  use.  Nail  primers 
containing  MAA  are  currently  packaged 
in  both  glass  and  plastic  bottles.  Thus, 
both  glass  and  plastic  containers  are 
suitable  for  MAA-containing  products. 
One  packaging  manufacturer  uses 
identical  materials  to  produce  a  28  mm 
continuous  threaded  CR  and  SF  closure 
(equipped  with  an  insert  for  attaching  a 
brush)  and  a  20  mm  continuous 


threaded  non-CR  closure  that  is 
currently  used  for  MAA-containing 
primers  and  is  equipped  with  an  insert 
and  attached  brush.  Plastic  bottle  neck 
restriction  devices  should  also  be 
compatible  with  MAA  since  at  least  one 
is  already  in  use.  Therefore,  the  same 
materials  used  for  non-CR  packages  of 
MAA-containing  products,  with  or 
without  brushes  or  inserts,  are  used  or 
can  be  used  for  CR-packages. 

3.  Other  Considerations 

In  establishing  a  special  packaging 
standard  under  the  PPPA,  die 
Commission  must  consider  the 
following: 

a.  The  reasonableness  of  the  standard: 

b.  Available  scientific,  medical,  and 
engineering  data  concerning  special 
packaging  and  concerning  childhood 
accidental  ingestions,  illness,  and  injury 
caused  by  household  substances; 

c.  The  manufacturing  practices  of 
industries  affected  by  the  PPPA;  and 

d.  The  nature  and  use  of  the 
household  substance.  15  U.S.C.  1472(b). 

The  Conunission  has  considered  these 
factors  with  respect  to  the  various 
determinations  made  in  this  notice,  and 
preliminarily  finds  no  reason  to 
conclude  that  the  rule  is  unreasonable 
or  otherwise  inappropriate. 

F.  Exemption 

The  Commission  is  aware  of  one 
MAA-containing  primer  that  is 
packaged  in  a  tube  with  a  fiber 
applicator  tip.  The  container  looks  like 
a  plastic  mariner  pen.  The  fiber  strand 
holds  the  MAA  so  that  no  free  liquid 
flows  through  the  device.  An  overcap 
covers  the  applicator  tip.  Several 
manufacturers  market  this  type  of 
device  for  applying  nail  primer.  Some  of 
these  primers  contain  MAA. 

The  Commission  believes  that  MAA- 
containing  primers  packaged  in  this 
type  of  device  do  not  pose  a  risk  of 
serious  injiuy.  For  this  type  of  package 
not  to  pose  a  risk  to  children,  the 
Commission  believes  that  two 
conditions  must  be  met:  (1)  the 
absorbent  material  must  hold  the  MAA 
so  that  no  free  liquid  is  in  the  device, 
and  (2)  through  reasonably  foreseeable 
use  the  MAA  will  be  released  only 
through  the  tip  of  the  device. 
Reasonably  foreseeable  use  would 
include  reasonably  foreseeable  abuse  by 
children.  These  conditions  are  grounded 
in  an  existing  exemption  bom  FHSA 
labeling  for  porous-tip  ink-marking 
devices.  16  CFR  1500.83(a)(9). 

Although  it  might  be  possible  to 
develop  a  lug  finish  CR  closure  to 
overcap  these  devices,  based  on  the 
design  of  these  devices  and  available 
injury  information,  the  Commission 
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qoes  not  believe  that  a  CR  cap  is 
necessary.  The  volume  of  MAA 
aiyailable  and  accessible  is  extremely 
small  (total  amount  of  material  in  the 
devices  is  reportedly  less  than  1/2 
9^]).  The  only  possible  route  of 
sekious  injury  would  be  from  direct 
contact  of  the  felt  tip  with  the  eye.  The 
staff  has  not  identified  any  incidents 
involving  these  types  of  devices.  Thus, 
the  Commission  proposes  to  exempt 
containing  primers  contained  in 
marker-like  devices  if  they  meet 
conditions  disciissed  above. 

Effisctive  Date 


le  PPPA  provides  that  no  regulation 
suall  take  efiiact  sooner  than  180  days  or 
Uter  than  one  year  from  the  date  such 

lal  regulation  is  issued,  except  that, 
f<^^  good  cause,  the  Commission  may 
establish  an  earlier  eHective  date  if  it 
dUermines  an  earlier  date  to  be  in  the 
piiiblic  interest.  15  U.S.C.  1471n. 

Itrhe  Commission  proposes  a  one  year 
efiBctive  date.  Currently,  20  mm  CT 
c$^s  that  are  CR  and  senior  friendly  are 
available.  However,  these  caps  are  not 
available  with  a  built-in  applicator 
brush.  Thus,  manufacturers  will  need  to 
make  some  modifications  to  provide  a 
CR  cap  with  a  buih-in  applicator.  Such 
closures  should  be  available  within  one 
year.  This  includes  time  for  closure 
manufacturers  to  produce  the  20  mm 
cldsiu«s  and  for  product  manufacturers 
tc  change  existing  assembly  lines  to 
accommodate  these  closures.  Some 
m  anufacturers  may  need  to  change  the 
bMtles  ciurently  in  use  to  bottles  with 
20 'mm  finishes.  A  year  provides  time  to 
produce  commercial  quantities  of  the  20 
nun  CR  and  SF  closures,  adjust 
as$embly  lines  to  a  different  bottle  size, 
a4d  conduct  testing  following  the  PPPA 
p^tocol. 

Thus,  the  Commission  proposes  that  a 
ntfe  would  take  effect  12  months  after 
publication  of  a  final  rule  and  would 
apply  to  products  that  are  packaged  on 
tc  after  the  effective  date. 


h1 


Regulatory  Flexibility  Act 
Codification 

When  an  agency  imdertakes  a 
rulemaking  proceeding,  the  Regulatory 
Fljaxibility  Act,  5  U.S.C.  601  et  seq., 
generally  requires  the  agency  to  prepare 
proposed  and  final  regulatory  flexibility 
analyses  describing  the  impact  of  the 
ru^e  on  small  businesses  and  other  small 
enitities.  Section  605  of  the  Act  provides 
tha^  an  agency  is  not  required  to  prepare 
a  f^gulatory  flexibility  analysis  if  the 
heiad  of  an  agency  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
enuties. 


The  Commission's  Directorate  for 
Economic  Analysis  prepared  a 
preliminary  assessment  of  the  impact  of 
a  rule  to  require  special  packaging  for 
household  products  containing  more 
than  5  percent  methacrylic  acid. 

As  noted  above,  the  Commission  is 
aware  of  13  companies  that  market  nail 
primers  containing  MAA.  Seven  of  these 
may  be  small  businesses.  As  discussed 
above,  the  technology  exists  to  produce 
CR  packaging  suitable  for  use  with 
MAA-containing  nail  primers.  Requiring 
special  packaging  for  diese  nail  primers 
may  affect  many  small  suppliers. 
However,  the  impact  on  any  individual 
supplier  is  expected  to  be  small. 
Generally,  incremental  costs  for  CR 
packaging  are  low  relative  to  the  retail 
cost  of  the  product.  Moreover,  these 
incremental  costs  would  likely  be 
passed  on  to  users  (professional  nail 
technicians  and  consumers  who 
purchase  these  nail  primers).  Thus, 
based  on  current  information,  the 
Commission  certifies  that  the  proposed 
rule  is  not  likely  to  have  a  substantial 
effect  on  a  significant  number  of  small 
businesses.  Tbe  Commission  requests 
suppliers,  particularly  small  businesses, 
to  provide  information  on  the  impact 
the  proposed  rule  would  have  on  them. 

I.  EnTironmental  Considerations 

Pursuant  to  the  National 
Environmental  Policy  Act,  and  in 
accordance  with  the  Council  on 
Environmental  Quality  regulations  and 
CPSC  procedures  for  environmental 
review,  the  Commission  has  assessed 
the  possible  environmental  efiiacts 
associated  with  the  proposed  PPPA 
requirements  for  MAA-containing 
products. 

The  Commission's  regulations  state 
that  rules  requiring  special  packaging 
for  consumer  products  normally  have 
little  or  no  potential  for  affecting  the 
hiunan  environment.  16  CFR 
1021.5(c)(3).  Nothing  in  this  proposed 
rule  alters  that  expectation.  Therefore, 
because  the  rule  would  have  no  adverse 
effect  on  the  environment,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

J.  Executive  Orders 

According  to  Executive  Order  12988 
(February  5, 1996).  agencies  must  state 
in  clear  language  the  preemptive  effect, 
if  any,  of  new  regulations. 

The  PPPA  provides  that,  generally, 
when  a  special  packaging  standard 
issued  under  the  PPPA  is  in  effect,  "no 
State  or  political  subdivision  thereof 
shall  have  any  authority  either  to 
establish  or  continue  in  effect,  with 
res(>ect  to  such  household  substance. 


any  standard  for  special  packaging  (and 
any  exemption  therefrom  and 
requirement  related  thereto)  which  is 
not  identical  to  the  [PPPA]  standard." 
15  U.S.C.  1476(a).  Upon  application  to 
the  Commission,  a  State  or  local 
standard  may  be  excepted  from  this 
preemptive  effect  if  the  State  or  local 
standard  (1)  provides  a  higher  degree  of 
protection  from  the  risk  of  injury  or 
illness  than  the  PPPA  standard  and  (2) 
does  not  unduly  burden  interstate 
commerce.  In  addition,  the  Federal 
government,  or  a  State  or  local 
government,  may  establish  and  continue 
in  effect  a  non-identical  special 
packaging  requirement  that  provides  a 
higher  degree  of  protection  ^n  the 
PPPA  requirement  for  a  household 
substance  for  the  Federal,  State  or  local 
government's  own  use.  15  U.S.C. 
1476(b). 

Thus,  with  the  exceptions  noted 
above,  the  proposed  rule  requiring  CR 
packaging  for  household  products 
containing  more  than  5  percent  MAA 
would  preempt  non-identical  state  or 
local  special  packaging  standards  for 
such  MAA  containing  products. 

In  accordance  with  Executive  Order 
12612  (October  26. 1987),  the 
Commission  certifies  that  the  proposed 
rule  does  not  have  sufficient 
implications  for  federalism  to  warrant  a 
Federalism  Assessment. 

List  of  Siib|ects  in  16  CFR  Part  1700 

Consumer  protection.  Cosmetics, 
Infants  and  children.  Packaging  and 
containers,  Poison  prevention,  Toxic 
substances. 

For  the  reasons  given  above,  the 
Commission  proposes  to  amend  16  CFR 
part  1700  as  follows: 

PART  1700— [AMENDED] 

1.  The  authority  citation  for  part  1700 
continues  to  read  as  follows: 

Authority:  Pub.  L  91-601.  sees.  1-9,  84 
Stat  1670-74, 15  U.S.C  1471-76.  Sees 
1700.1  and  1700.14  also  issued  under  Pub.  L 
92-573,  sec.  30(a),  88  Stat.  1231. 15  U.S.C. 
2079(a). 

2.  Section  1700.14  is  amended  by 
republishing  the  introductory  text  of 
paragraph  (a)  and  adding  new  paragraph 
(a)(29)  to  read  as  follows: 

f  1700.14   SubstancM  requiring  apodal 
packaging. 

(a)  Substances.  The  Commission  has 
determined  that  the  degree  or  nature  of 
the  hazard  to  children  in  the  availability 
of  the  following  substances,  by  reason  of 
their  packaging,  is  such  that  special 
pack^ing  meeting  the  reqi>irements  of 
§  1700.20(a)  is  required  to  protect 
children  fit>ra  serious  personal  injury  or 
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serioiis  illness  resulting  firom  handling, 
using,  or  ingesting  such  substances,  and 
the  special  packaging  herein  required  is 
technically  feasible,  practicable,  and 
appropriate  for  these  substances: 
•        •        •        •        » 

(29)  Methacrylic  add.  Except  as 
provided  in  the  following  sentence, 
liquid  household  products  containing 
more  than  5  percent  methacryUc  add 
(weight-to-volume)  in  a  single  retail 
package  shall  be  packaged  in 
accordance  with  the  provisions  of 
§  1700.15(a),(b)  and  (c).  Methacrylic 
add  products  applied  by  an  absorbent 
material  contained  inside  a  dispenser 
(such  as  a  pen-like  marker)  are  exempt 
from  this  requirement  provided  that:  the 
methacrylic  acid  is  contained  by  the 
absorbent  material  so  that  no  free  liquid 
is  within  the  device;  and  under  any 
reasonably  foreseeable  conditions  of  use 
the  methacrylic  acid  will  emerge  only 
through  the  tip  of  the  device. 

Dated:  December  21. 1998. 

SMtyeRDuu, 

Secretary,  Consurrter  Product  Safety 
Commission. 

List  of  RelevaBt  Documents 

1.  Briefing  memorandum  from  Susan  Aitken, 

Ph.D.,  EH,  to  the  Conunission,  "Proposed 
Special  Packaging  Standard  for 
Household  Products  Containing 
Methacrylic  Acid."  November  23, 1998. 

2.  Memorandum  from  Susan  Aitken,  Ph.D., 

EH.  to  Mary  Ann  Danello,  Ph.D., 
Associate  Executive  Director,  EH, 
"Toxicity  of  Methacrylic  Add"  August 
12. 1998. 

3.  Memorandum  from  Susan  C  Aitken, 

Ph.D.,  EH,  to  Mary  Ann  Danello,  Ph.D.. 
EH,  "Himian  Injuries  GnHn  Nail  Products 
Containing  Methacrylic  Add,"  August 
12, 1998. 

4.  Memorandum  from  Marda  P.  Robins,  EC, 

to  Susan  Aitken,  Ph.D.,  EH.  "Economic 
Considerations:  Proposal  to  Require 
Child-Resistant  Packaging  for  Household 
Products  Containing  Methacrylic  Acid." 
August  17, 1998. 

5.  Memorandum  from  Tewabe  A.  Asebe,  EH, 

to  Susan  Aitken,  Ph.D.,  EH,  "Technical 
Feasibility,  Practicability,  and 
Appropriateness  Determination  for 
Proposed  Rule  to  Require  Special 
Packaging  for  Methacrylic  Add- 
Containing  ProducU."  August  17, 1998. 

6.  Memorandum  from  Bhooshan  Bharat, 

Ph.D.,  LS,  and  Bhavi  K.  Jain,  MS,  LS, 
"Report  on  the  Testing  of  Nail  Products 
for  Titratable  Acid  Reserve  ("TAR"), 
Quantification  of  Methacrylic  Acid,  and 
pH."  August  20, 1998. 

(FR  Doc  98-34345  FUed  12-29-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Cominission 

18  CFR  Parts  161, 250.  and  284 

[Doctot  Nos.  RMW-10-000  and  RM9a-12- 
0001 

Regulation  of  Short-Tern  Natural  Gas 
Transportation  Ssrvlcss;  Regulation  of 
Interstats  Natural  Gtas  Transportation 
Sarvlcas;  Order  Qranting  Extention  of 
Tims  for  Rling  Commonts 

December  23, 1998. 

AOENCY:  Federal  Energy  Regulatory 

Commission,  DOE 

ACTKm:  Order  granting  extension  of  time 

for  filing  comments. 

summary:  On  July  29, 1998,  the 
Commission  issued  a  Notice  of 
Proposed  Rulemaking  (NOPR)  in  Docket 
No.  RM98-10-000  (63  FR  42982)  and  a 
Notice  of  Inquiry  (NOI)  in  Docket  No. 
RM9&-12-000  (63  FR  42974)  dealing 
with  the  Regulation  of  Short-Term 
Natural  Gas  Transportation  Services. 
The  date  for  filing  comments  in  these 
proceedings  is  being  extended  at  the 
request  of  various  interested  parties. 

DATES: 

Comments  on  the  NOPR  are  extended  to 

and  including  April  22, 1998. 
Comments  (m  the  NOI  are  extended  to 

and  including  February  22, 1998. 

AOOAESSES:  Federal  Energy  Regulatory 

Commission,  888  First  Street,  N.E., 

Washington,  D.C  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  P.  Boergers,  Secretary  888  First 

Street.  N.E.,  Washington,  D.C.  20426, 

(202)  208-0400. 

Before  Commissioners:  James  J. 

Hoecker,  Chairman;  Vicky  A.  Bailey, 

William  L.  Massey.  Linda  Breathitt, 

and  Curt  Hebert,  Jr. 
Regulation  of  Short-Term  Natural  Gas 

Transportation  Services,  Docket  No. 

RM98-10-000 
Regulation  of  Interstate  Natural  Gas 

Transportation  Services,  Docket  No. 

RM98-12-000 

Order  Grantug  Extension  of  Time  fier 
Filing  Commente 

(ksued  December  23, 1998) 

On  December  7, 1998,  the  Natural  Gas 
Council  (composed  of  the  American  Gas 
Association,  die  Interstate  Natural  Gas 
Association  of  America,  the  Natural  Gas 
Supply  Association,  and  the 
Independent  Petroleum  Association  of 
America)  joined  by  the  Process  Gas 
Consumers  Group,  the  American  Iron 
and  Steel  Institute,  the  Georgia 
Industrial  Group,  and  the  Edison 


Electric  Institute  submitted  a  letter,  filed 
in  Docket  No.  RM98-10-000.  requesting 
an  extension  of  time  tmtil  April  22, 
1999,  within  which  to  file  comments  in 
response  to  the  Commission's  Notice  of 
Proposed  Rulemakiiu  (NOPR).  issued 
July  29, 1998.  in  Dodcet  No.  RM98-10- 
000,1  and  the  Notice  of  Inquiry  (NOI). 
issued  July  29. 1998.  in  Docket  No. 
RM98-1 2-000.2  Comments  on  the 
NOPR  and  NOI  currently  are  due  by 
January  22. 1999. 

The  Commission  will  grant  an 
extension,  until  April  22, 1999.  for 
parties  to  file  comments  on  the  NOPR 
and  NOI.  However,  the  Commission 
woidd  be  interested  in  any  comments 
that  can  be  filed  on  a  voluntary  basis, 
within  the  ctirrent  schedule  addressing 
the  relaticmship  between  the  short-term 
issues  in  the  NOPR  and  the  long-term 
issues  in  the  NOL  The  Commission 
emphasizes  that  any  comments  filed  in 
January  will  not  be  the  last  opportunity 
for  parties  to  have  input  on  these 
important  matters.  The  Commission 
merely  wishes  to  be  more  fiilly  apprised 
of  the  current  state  of  the  parties'  ideas. 

So  far.  the  public  discussions  on  the 
proposals  in  the  NOPR  and  NOI  have 
concentrated  on  the  issue  of  auctions. 
The  other  issues  included  in  the  NOPR. 
such  as  negotiated  terms  and  conditions 
or  certificate  policy,  have  received  little 
attention.  Similarly,  there  has  been  little 
dialogue  concerning  rate  designs  for 
long-term  contracts  that  would  remove 
or  lessen  the  current  bias  toward  short- 
term  contracts.  The  extension  will 
provide  time  for  the  industry  to  focus  on 
these  important  issues  and  to  better 
formtdate  comments.  The  informal 
dialogue  that  has  occurred  to  date 
between  the  Commission  staff  and  all 
the  segments  of  the  industry  appears  to 
have  been  worthwhile.  The  extension 
also  will  give  the  Commission's  staff  the 
opportimity  to  continue  holding 
conferences  and  using  other  means  to 
continue  the  interaction  with  all 
segments  of  the  industry  on  all  of  the 
issues  raised  in  the  NOPR  and  NOI.  The 
Commission  requests  that  by  January  22, 
1999,  parties  identify  any  issues,  other 
than  those  related  to  auctions,  for  which 
it  might  be  beneficial  for  the 
Commission  staff  to  convene  a  technical 
conference  during  the  pendency  of  the 
extended  comment  period. 

The  additional  time  has  been 
requested  to  permit  the  groups  who 
joined  in  the  request  to  engage  in  further 
discussions  reguding  the  issues  raised 
in  the  NOPR  and  NOI.  The  results  of 
such  consensus-building  efforts  will  be 
of  most  value  to  the  Commission  if  they 
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lude  all  of  the  affected  interests.  The 
_    ups  have  committed  to  apprising  the 
Commission  of  the  status  of  their 
discussions  at  some  interim  date  and 
the  Commission  would  find  that 
information  helpful. 

The  Commission  orders:  The  date  for 
filing  comments  on  the  Notice  of 
Piloposed  Rulemaking  and  the  Notice  of 

uiry  in  these  dockets  is  extended  to 

ril  22, 1999. 

)y  the  Commission. 
liiiwood  A.  Watson,  Jr., 

Acting  Secretary. 

(^  Doc.  98-34587  Filed  12-2»-98;  8:45  am] 
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IVIRONMENTAL  PROTECTION 
ClENCY 


CFRPartS2 
r4»-1-7400:  FRL-6204-6] 


>vai  and  Promulgation  of  Air 
lilty  State  Implementation  Plans 
(^P);  Louisiana:  IMotor  Vehicle 
Inkpsctlon  and  Maintenance  0/M) 
Pnogram 

AJtiENCY:  Environmental  Protection 
Ajency  (EPA). 
AdnoN:  Proposed  rule. 

SUMMARY:  The  EPA  is  proposing 
conditional  approval  of  a  Vehicle 
Inspection  and  Maintenance  (I/M) 
Ph)gram  proposed  by  the  State  of 

^uisiana.  This  action  is  taken  under 
tion  110  of  the  Clean  Air  Act  (the 
t).  This  conditional  approval  is  also 

tng  proposed  under  the  parallel 
prbcessing  provision  of  40  CFR  part  51. 
Tbe  EPA  is  proposing  a  conditional 
approval  because  the  SIP  revision  is 
lacking  certain  elements  necessary  to 
nl^t  the  statutory  and  regulatory 
rMuirements  of  an  enhanced  I/M 
p|*Ogram.  To  correct  the  SIP  deficiencies, 
thi )  State  must  commit  by  a  date  certain 
wi  thin  one  year  of  final  EPA  rulemaking 
on  this  SIP  to:  submit  a  demonstration 
supporting  its  claim  of  100  percent 
network  effectiveness;  submit  an 
ewctiveness  demonstration  of  sticker- 
b^d  enforcement;  submit  an  opinion 
fibm  the  State  Attorney  General 
regarding  barriers  to  immediate 
suspension  authority  in  the  Louisiana 
Constitution;  submit  an  updated 
interagency  agreement  between  the 
Louisiana  Department  of  Environmental 
QuaUty  (LDEQ)  and  the  Department  of 
Pii^lic  Safety  (DPS);  make  changes  to 
tlj4  DPS  Official  Motor  Vehicle 
Ii  ipection  Manual  (the  Manual)  to 
n  I  lect:  changing  the  weight  of  light-and 
hi  >  ivy-duty  vehicles  covered  by  the 


program  in  the  nonattainment  area  from 
8,500  lb.  Gross  Vehicle  Weight  Rating 
(GVWR)  to  10,000  lb.  GVWR:  adding 
test  procedures  for  evaporative  system 
chedLS  in  the  nonattainment  area  to  the 
Manual;  adding  a  list  of  evaporative 
system  check  test  equipment  for  the 
nonattainment  area  to  the  Manual; 
adding  calibration  of  evaporative  system 
check  test  equipment  to  the  Manual; 
and  adding  an  additional  training 
requirement  on  evaporative  system 
check  equipment  for  inspector/ 
technicians  in  the  nonattainment  area  to 
the  Manual.  Furthermore,  the  State's  1/ 
M  program  must  start  up  no  later  than 
January  1,  2000,  to  qualify  for  a  final  full 
approval. 

If  the  State  submits  these  documents 
and  changes  to  the  Manual  to  correct  the 
deficiencies  noted  above  by  the  date 
committed  to  within  one  year  of  the 
final  conditional  approval,  then  the  I/M 
submittal  will  be  fully  approved  into  the 
SIP.  If  the  conditions  are  not  met  by  that 
date,  the  conditional  approval  converts 
to  a  disapproval.  In  addition,  EPA  has 
identified  two  sections  of  the  Federal  1/ 
M  Regulation  for  which  the  State  cannot 
meet  the  requirements  as  written.  The 
EPA  intends  to  amend  the  sections  of 
the  Federal  rule  on  test  equipment  and 
on-road  testing  to  exempt  programs  that 
meet  certain  criteria  from  the  portions  of 
those  sections  which  have  been 
identified  elsewhere  in  this  action.  The 
EPA  cannot  proceed  with  final  action 
conditionally  approving  this  SIP  until  it 
has  completed  final  rulemaking 
amending  the  Federal  I/M  rule  with 
respect  to  these  issues. 

DATES:  Comments  must  be  received  on 
or  before  January  29, 1999. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H.  Diggs,  Chief,  Air  Planning 
Section,  at  the  EPA  Regional  Office 
listed  below.  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  Persons  interested  in 
examining  these  documents  should 
make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day.  Environmental 
Protection  Agency,  Region  6,  Air 
Planning  Section  (6PD-L),  1445  Ross 
Avenue,  SuitSTOO,  Dallas,  Texas  75202- 
2733.  Louisiana  E)epartment  of 
Environmental  Quality,  Air  Quality 
Compliance  Division,  7290  Bluebonnet, 
2nd  Floor,  Baton  Rouge,  Louisiana. 
Louisiana  Department  of  Environmental 
Quahty  Capital  Regional  Office,  11720 
Airline  Highway,  Baton  Rouge, 
Louisiana. 


FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sandra  G.  Rennie,  Air  Planning  Section 
(6PD-L),  EPA  Region  6, 1445  Ross 
Avenue,  Dallas,  Texas  75202-2733, 
telephone  (214)  665-7367. 

L  Background 

A  final  EPA  disapproval  of  the 
Louisiana  1996  I/M  SIP  revision  was 
effective  on  February  13, 1998. 
Discussion  of  background  leading  up  to 
that  final  disapproval  can  be  found  in 
the  rulemakings  on  that  SIP,  62  FR 
61633  (June  9. 1997),  62  FR  41002  (July 
31, 1997).  and  62  FR  61633  (November 
19,1997).  An  18-month  sanction  clock 
was  started  under  section  179  of  the  Act 
on  the  effective  date  of  the  final 
disapproval.  In  July  1998,  Louisiana 
sou^t  greater  flexibility  from  EPA  for 
designing  an  I/M  program  tailored  to 
meet  the  State's  air  quality  needs.  The 
EPA  worked  in  parallel  with  the  State 
in  developing  an  approvable  I/M  SIP 
revision. 

The  State's  I/M  program  is  required 
because  of  its  nonattainment 
classification  and  population.  The  SIP 
credits  are  not  taken  for  the  I/M  plan  in 
the  15%  Rate-of-Progress  (ROP)  Plan  or 
the  9%  ROP  plan,  or  the  State's 
attainment  demonstration.  Additional 
information  on  these  actions  can  be 
found  in  EPA's  proposed  approval  in  63 
FR  44192  dated  August  18, 1998. 
Furthermore,  EPA  believes  that  in 
taking  action  under  section  110  of  the 
Act,  it  is  appropriate  to  propose  granting 
a  conditional  approval  to  this  submittal 
since  there  are  deficiencies  with  respect 
to  certain  statutory  and  regulatory 
requirements  (identified  herein)  that 
EPA  believes  can  be  supplied  by  the 
State  during  the  following  12  months. 
The  State  must  commit  to  address  the 
insufficiencies  identified  above  by  a 
date  certain  within  one  year  of  EPA 
final  action  on  this  SIP. 

n.  The  State's  Proposal 

Louisiana  published  a  notice  of  a 
proposed  I/M  SIP  in  the  Louisiana 
Register  on  October  20, 1998.  The  State 
received  public  comment  through 
December  1, 1998.  The  SIP  contains  a 
SIP  narrative,  I/M  Rules,  and  several 
appendices  including  the  DPS  Manual 
addressing  the  requirements  of  the  I/M 
program.  The  submittal  is  intended  to 
fulfill  the  requirements  of  the  Act  for 
the  ozone  nonattainment  area  of 
Louisiana  that  is  required  to  implement 
an  I/M  program. 

in.  EPA's  Analysis  of  Louisiana's 
Proposal 

The  EPA  reviewed  the  State's 
proposal  against  the  requirements 
contained  in  the  Act  and  Federal  I/M 
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rules  (40  CFR  part  51,  subpart  S). 
Deficiencies  that  EPA  noted  are  the 
need  for:  (1)  a  demonstration  supporting 
the  State's  claim  of  100  percent  network 
effectiveness;  (2)  an  effectiveness 
demonstration  of  sticker-based 
enforcement;  (3)  an  opinion  from  the 
State  Attorney  General  regarding 
barriers  to  immediate  suspension 
authority  in  the  Louisiana  Constitution; 
(4)  an  updated  interagency  agreement 
between  LDEQ  and  the  DPS.  !n 
addition,  five  changes  to  the  DPS 
Mcmual  must  be  made  to  reflect;  (5) 
changing  the  weight  of  light-  and  heavy- 
duty  vehicles  covered  by  the  program  in 
the  nonattainment  area  from  8,500  lb. 
GVWR  to  10.000  lb.  GVWR;  (6)  adding 
test  procedures  for  evaporative  system 
chedcs  in  the  nonattainment  area  to  the  ' 
Manual;  (7)  adding  a  list  of  evaporative 
system  check  test  equipment  for  the 
nonattainment  area  to  the  Manual;  (8) 
adding  caUbration  of  evaporative  system 
check  test  equipment  to  die  Manual: 
and  (9)  adding  training  on  evaporative 
system  check  equipment  for  inspector/ 
technicians  in  the  nonattainment  area  to 
the  Manual.  During  EPA's  public 
comment  period,  the  State  must 
formally  commit  to  correct  these 
deficiencies  by  a  date  certain  within  12 
months  after  the  date  of  approval  of  the 
plan  revision.  The  State  must  then 
correct  the  deficiencies  within  one  year 
of  final  conditional  approval  or  this 
approval  will  automatically  convert  to  a 
disapproval  under  section  110(k)(4)  the 
Act. 

The  following  analysis  describes  the 
Federal  requirement  and  addresses  how 
the  State  intends  to  fulfill  the 
requirements  of  the  Act  and  the  Federal 
I/M  rules.  This  analysis  assiunes  the 
State  corrects  the  deficiencies  stated 
above.  A  more  detailed  analysis  of  the 
State  submittal  is  included  in  the 
Technical  Support  Document  for  this 
action  and  may  be  obtained  from  the 
EPA  Region  6  office.  A  summary  of 
EPA's  findings  follows. 

Section  51.350   Applicability.  -^ 

The  SIP  needs  to  describe  the 
applicable  areas  in  detail  and, 
consistent  with  §  51.372  of  the  Federal 
I/M  rule,  shall  include  the  legal 
authority  or  rules  necessary  to  establish 
program  boundaries. 

lae  Louisiana  regulations  specify  that 
an  I/M  program  will  be  implemented  in 
the  Baton  Rouge  ozone  nonattainment 
area.  The  low  enhanced  I/M  program 
will  be  implemented  in  the  urbanized 
area  that  includes  East  Baton  Rouge 
Parish.  In  addition  to  East  Baton  Rouge 
Parish,  the  program  wall  cover 
Ascension.  Iberville,  Livingston,  and 
West  Baton  Rouge  parishes  in  the 


nonattainment  area.  The  authority  to 
establish  program  boundaries  in  this 
area  is  foimd  in  Louisiana  Revised 
Statutes  (LA  RS.)  32:1304(3). 

The  State  submittal  meets  the 
applicability  requirement  of  the  Federal 
I/M  regulation  for  approval. 

Section  51.351-2  Low  Enhanced  I/M 
Performance  Standard 

The  I/M  program  submitted  by  the 
State  is  required  to  meet  a  performance 
standard,  either  basic  or  enhanced  as 
applicable.  The  performance  standard 
sets  an  emission  reduction  target  that 
must  be  met  by  a  program  in  order  for 
the  SIP  to  be  approvable.  The  SIP  must 
also  provide  that  the  program  will  meet 
the  performance  standard  in  actual 
operation,  with  provisions  for 
appropriate  adjustments  if  the  standard 
is  not  met.  Equivalency  of  emission 
levels  needed  to  achieve  the  I/M 
program  design  in  the  SIP  to  those  of  the 
model  program  described  in  this  section 
must  be  demonstrated  using  the  most 
current  version  of  EPA's  mobile  source 
emission  model,  or  an  alternative 
approved  by  the  Administrator. 

The  State  has  submitted  a  modeling 
demonstration  using  the  EPA  computer 
model  MOBILESb  and  localized 
parameters  showing  that  the  low 
enhanced  performance  standard  can  be 
met  for  Volatile  Organic  Compounds 
(VOCs)  in  the  Baton  Rouge  area  with  the 
program  proposed  by  the  State.  The  low 
enhanced  performance  standard  is 
established  in  40  CFR  51.351(g).  That 
section  provides  that  states  may  select 
the  low  enhanced  performance  standard 
if  they  have  an  approved  SIP  for 
reasonable  further  progress  in  1996, 
commonly  known  as  a  15%  ROP  Plan. 
Louisiana's  15%  Plan  for  Baton  Rouge 
was  approved  on  October  22, 1996  (61 
FR  54737).  Projections  of  oxides  of 
nitrogen  (NOx)  emissions  were  not 
included  because  EPA  approved  a  NOx 
waiver  for  Baton  Rouge  on  January  16. 
1996,  which  was  published  on  January 
26. 1996  at  61  FR  2438.  Light-  and 
heavy-duty  vehicles  up  to  10.000  lb. 
GVWR  from  1980  and  newer  model 
years  will  be  required  to  participate  in 
the  I/M  program.  No  covered  model 
years  are  exempted.  The  State  is 
modeling  with  a  test  and  repair  program 
which  assumes  a  100  percent  credit  for 
network  effectiveness.  This  amoimt  of 
credit  was  chosen  by  the  State  to 
complete  the  modeling  necessary  to 
demonstrate  compliance  with  the 
performance  standard.  States  submitting 
I/M  SIP  revisions  after  passage  of  the 
National  Highway  System  Designation 
Act  (NHSDA)  are  not  subject  to  an 
automatic  50  percent  credit  deduction 
for  decentralized  programs  that  had 


been  in  EPA's  original  I/M  rules.  The 
NHSDA  effectively  invalidated  this 
regulatory  provision  establishing  the 
credit  reduction.  However,  the  State 
must  demonstrate  within  12  months  of 
final  conditional  approval  of  the  SIP 
that  the  network  effectiveness  credit 
claimed  is  in  fact  being  met.  or  adjust 
the  credit  accordingly  to  reflect  the 
actual  effectiveness  of  the  test  network. 

The  State  must  submit  a 
demonstration  supporting  its  claim  of 
100  percent  network  effectiveness  in 
order  to  meet  the  low-enhanced  I/M 
performance  standard  requirements  of 
the  Federal  I/M  regulations  for  approvaL 
Although  vehicles  between  8,500  and 
10,000  lb.  GVWR  are  not  required  by  the 
Feden.  I/M  rule  to  be  covered,  the 
Louisiana  program  needs  the  credit 
generated  by  tibe  additional  vehicles  to 
meet  the  performance  standard. 
Accordingly,  the  State  must  submit  a 
revision  to  the  DPS  Manual  changing 
the  maximum  weight  of  light-  and 
heavy-duty  vehicles  required  to 
participate  in  the  program  fitjm  8.500  lb. 
GVWR  to  10.000  lb.  GVWR. 

Section  51.353  Network  Type  and 
Program  Evaluation 

The  State  submittal  is  required  to 
include  a  description  of  the  network  to 
be  employed,  and  the  required  legal 
authority.  Also,  for  enhanced  areas,  the 
SIP  needs  to  include  a  description  of  the 
evaluation  schedule  and  protocol,  the 
sampling  methodology,  the  data 
collection  and  analysis  system,  the 
resources  and  personnel  for  evaluation, 
and  related  details  of  the  evaluation 
program,  and  the  legal  authority 
enabUng  the  evaluation  program. 

The  State  is  implementing  a 
decentralized  test  and  repair  program. 
The  program  includes  an  ongoing 
evaluation  process  with  results  reported 
to  EPA  on  a  biennial  basis,  in  July, 
starting  two  years  after  the  initial  start 
of  mandatory  testing.  Surveys  assessing 
effectiveness,  measured  rates  of 
tampering,  and  results  of  covert  audits 
will  be  reported.  In  addition,  the  SIP 
commits  to  meet  the  ongoing  program 
evaluation  requirement  using  a  sound 
methodology  approved  by  EPA,  and  of 
at  least  0.1  percent  of  subject  vehicles, 
and  reporting  the  residts  of  such 
evaluation  on  a  biennial  basis. 
Resources  and  personnel  for  the 
program  evaluation  are  described  in  the 
SIP.  Legal  authority,  which  is  contained 
in  LA  R.S.  32:1305-1306,  authorizes  the 
DPS  to  implement  the  program  and 
conduct  the  program  evaluation. 

The  State  SIP  meets  the  network  type 
and  program  evaluation  requirements  of 
the  Federal  I/M  regulations  for  approval. 
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Sii^ion  51.354  Adequate  Tools  and 
Resources 

The  SIP  needs  to  include  a 
de$cription  of  the  resources  that  will  be 
uMd  for  program  operation  and  discuss 
h()|v  the  performance  standard  will  be 
mk  which  includes  (1)  a  detailed 
budget  plan  which  describes  the  source 
ol  funds  for  personnel,  program 
administration,  program  enforcement, 
purchase  of  necessary  equipment  (such 
as  vehicles  for  imdercover  audits),  and 
ai^y  other  requirements  discussed 
thkbughout,  for  the  period  prior  to  the 
next  biennial  self-evaluation  required  in 
thy  Federal  I/M  rule,  and  (2)  a 
description  of  personnel  resources.  The 
plja^  shall  include  the  nimiber  of 
peilsonnel  dedicated  to  overt  and  covert 
auditing,  data  analysis,  program 
adi&inistration,  enforcement,  and  other 
neiiessary  functions  and  the  training 
at^4^dant  to  each  function. 

|k>uisiana  R.S.  32:1306.C(2) 
autnorizes  the  program  to  charge  an 
emission  inspection  fee  and  a  ufety/ 
andtampering  inspection  fee.  The  SIP 
nanrative  also  describes  the  budget, 
st^^g  support,  and  equipment  that 
will  be  added  to  the  existing  personnel 
and  budget  needed  to  implement  the 
1.  The  State  has  committed  to 
,'  and  train  three  additional 
iloyees  dedicated  to  implementing 
t  program. 

tllie  State  submittal  meets  the 
quate  tools  and  resources 

b^irements  of  the  Federal  I/M 
Jations  for  approval. 

Seotion  51.355  Test  Frequency  and 
Cdnvenience 

Jhe  State  submittal  needs  to  describe 
thf  itest  schedule  in  detail,  including  the 
test  year  selection  scheme  if  testing  is 
other  than  annual.  Also,  the  SIP  needs 
to  include  the  legal  authority  necessary 
to  implement  and  enforce  the  test 

lency  requirement  and  explain  how 
test  frequency  will  be  integrated 
the  enforcement  process.  In 
ition,  in  enhanced  I/M  programs, 
tesit  systems  shall  be  designed  in  sudi 
a  way  as  to  provide  convenient  service 
to  diotorists  who  are  required  to  get 
r  vehicles  tested.  The  SIP  needs  to 
lonstrate  that  the  network  of  stations' 
ding  test  services  is  sufficient  to 
e  short  waiting  times  to  get  a  test 
andl  short  driving  distances  to  test 
stations. 

'  "pe  revised  Louisiana  I/M  SIP 
coi  Omits  to  testing  all  designated 
veltjcles  of  model  years  1980  and  newer 
an^pally.  In  addition,  at  least  0.5 
peident  of  the  vehicle  population  will 
3  Lib ject  to  on-road  testing.  The 


be 


pre  \  ram  is  decentralized  and  stations 


will  adhere  to  regular  convenient 
inspection  hours.  The  network  of 
stations  will  consist  of  familiar  locations 
where  motorists  regularly  receive  the 
annual  ciurently  required  safety/ 
antitampering  inspcKrtions  and  other 
vehicle  services.  Louisiana  R.S.  1301- 
1310  provides  the  legal  authority  for 
implementation  of  the  test  frequency. 

The  State  submittal  meets  the  test 
frequency  and  convenience 
requirements  of  the  Federal  I/M 
regulations  for  approval. 

Section  51.356  Vehicle  Coverage 

The  State  submittal  needs  to  include 
a  detailed  description  of  the  number 
and  types  of  vehicles  to  be  covered  by 
the  program,  and  a  plan  for  how  those 
vehicles  are  to  be  identified,  including 
vehicles  that  are  routinely  operated  in 
the  area  but  may  not  be  registered  in  the 
area.  Also,  the  SIP  needs  to  include  a 
description  of  any  special  exemptions 
which  will  be  granted  by  the  program, 
and  an  estimate  of  the  percentage  and 
niunber  of  subject  vehicles  which  will 
be  impacted.  Such  exemptions  need  to 
be  accoimted  for  in  the  emission 
reduction  analysis.  In  addition,  the  SIP 
needs  to  include  the  legal  authority  or 
rule  necessary  to  implement  and  enforce 
the  vehicle  coverage  requirement. 

The  revised  Louisiana  I/M  SIP 
includes  coverage  of  light-  and  heavy- 
duty  cars  and  trucks  up  to  10,000  lb. 
GVWR  registered  or  required  to  be 
registered  in  the  I/M  program  area, 
including  fleets.  Subject  vehicles  will  be 
identified  through  the  Department  of 
Motor  Vehicle  database.  No  covered 
model  years  are  exempt.  Approximately 
388,000  vehicles  will  be  subject  to 
inspection.  Legal  authority  for  vehicle 
coverage  is  contained  in  LA  R.S. 
32:1304.A(2),  and  LA  R.S.  47:501  and 
503. 

The  State  intends  to  revise  to  the 
Louisiana  DPS  Official  Motor  Vehicle 
Inspection  Manual  to  increase  the 
weight  of  vehicles  included  in  their 
program  in  order  to  meet  the 
performance  standard.  The  weight  of 
light-  and  heavy-duty  vehicles  covered 
by  the  program  in  the  nonattainment 
area  needs  to  be  changed  from  8,500  lb. 
GVWR  to  10.000  lb.  GVWR  for  the  State 
program  to  meet  the  applicable 
performance  standard.  However,  40  CFR 
51.356  only  mandates  coverage  up  to 
8,500  lb.  GVWR.  The  State  submittal 
meets  this  requirement  for  vehicle 
coverage  of  the  Federal  I/M  rule. 

Section  51.357  Test  Procedures  and 
Standards 

The  SIP  needs  to  include  a 
description  of  each  test  procedure  used. 
The  Sn>  also  needs  to  include  the  rule. 


ordinance  or  law  describing  and 
establishing  the  test  procedures. 

Vehicles  tested  in  the  nonattainment 
area  program  shall  be  subject  to  an 
antitampering  check,  a  fill  pipe  pressure 
test,  and  a  gas  cap  pressure  test. 
Pressure  testing  procedures  will  meet 
requirements  in  EPA  IM240  and 
Evaporative  Test  Guidance  (1998 
Revised  Technical  Guidance).  Authority 
to  conduct  tests  on  vehicles  is 
established  in  LA  RS.  32:1304.  The 
State  commits  to  implementing  (m- 
board  dia^ostic  testing  on  all  1996  and 
newer  vehicles  beginning  January  1, 
2001. 

The  State  must  submit  a  revision  to 
the  Loiiisiana  DPS  Manual  in  order  to 
meet  the  test  procedures  requirements 
of  the  Federal  I/M  regulations  for 
approval.  Test  procedures  for 
evaporative  system  checks  in 
nonattainment  areas  must  be  added  to 
the  Manual 

Section  51.358  Test  Equipment 

The  State  submittal  needs  to  include 
written  technical  specifications  for  all 
test  equipment  used  in  the  program  and 
needs  to  address  each  of  the 
requirements  contained  in  40  CFR 
51.358  of  the  Federal  I/M  rule.  The 
specifications  need  to  describe  the 
emission  analysis  process,  the  necessary 
test  equipment,  the  required  features, 
and  written  acceptance  testing  criteria 
and  procedures. 

The  revised  Louisiana  1/M  SIP  states 
that  all  test  equipment  specifications 
will  be  consistent  with  that  described  in 
the  EPA  IM240  and  Evap  Technical 
Guidance  (August  1998).  In  addition, 
the  gas  cap  integrity  test  will  be  in 
accordance  with  EPA  equipment 
specifications. 

The  State  must  submit  a  revision  to 
the  Louisiana  DPS  Manual  in  order  to 
meet  some  of  the  test  equipment 
requirements  of  the  Federal  I/M 
regulations  for  approval.  A  list  of 
evaporative  system  check  test 
equipment  for  the  nonattainment  area 
must  be  added  to  the  Manual.  Because 
the  decentralized  program  does  not 
include  realtime  data  capture,  which  is 
currently  required  imder  section  51.358, 
this  section  of  the  Federal  I/M 
regulation  cannot  be  satisfied.  However, 
EPA  intends  to  amend  the  Federal  I/M 
regulation  to  allow  States,  under  certain 
circumstances,  to  be  exempt  from  this 
requirement,  provided  they  can 
demonstrate  equal  data  capture 
effectiveness  through  other  means.  The 
EPA  cannot  proceed  to  final  conditional 
approval  of  this  SIP  imtil  EPA  has 
completed  this  rulemaking. 
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Section  51.359  Quality  Control 

The  State  submittal  needs  to  include 
a  description  of  quality  control  and 
recordkeeping  procedures.  The  SIP 
needs  to  include  the  procedure  manual, 
rule,  ordinance  or  law  describing  and 
establishing  the  quality  control 
procedures  and  requirements. 

The  revised  Louisiana  I/M  SIP  states 
that  the  quality  control  procediu-es 
applicable  to  the  State  program  design 
will  be  conducted  in  accordance  with 
40  CFR  51.359.  The  requirements  imder 
LA  R.S.  32:1305  and  1306  ensure  that 
equipment  calibrations  are  properly 
performed  and  recorded  while 
maintaining  compliance  document 
security.  Equipment  manufacturers' 
quality  control  procedures,  periodic 
maintenance  schedules,  and  calibration 
procedures  will  be  performed  per  the 
SIP  revision  to  ensxu*  proper  operation 
of  the  test  equipment. 

The  State  must  submit  a  revision  to 
the  Louisiana  DPS  Manual  in  order  to 
meet  the  quality  control  requirements 
pertaining  to  proper  calibration  of  test 
equipment  of  the  Federal  I/M 
regulations  for  approval.  Calibration 
procedures  for  evaporative  system  check 
test  equipment  in  the  nonattainment 
area  must  be  added  to  the  Manual. 

Section  51.360  Waivers  and 
Compliance  Via  Diagnostic  Inspection 

The  State  submittal  needs  to  include 
a  maximum  waiver  rate  expressed  as  a 
percentage  of  initially  failed  vehicles. 
This  waiver  rate  needs  to  be  used  for 
estimating  emission  reduction  benefits 
in  the  modeling  analysis.  Also,  the  State 
needs  to  take  corrective  action  if  the 
waiver  rate  exceeds  that  committed  to  in 


the  SIP,  or  revise  the  SIP  and  the 
emission  reductions  claimed 
accordingly.  In  addition,  the  SIP  needs 
to  describe  the  waiver  criteria  and 
procedures,  including  cost  limits, 
quality  assurance  methods  and 
measures,  and  administration.  Lastly, 
the  SIP  needs  to  include  the  necessary 
legal  authority,  ordinance,  or  rules  to 
issue  waivers,  set  and  adjust  cost  limits 
as  required,  and  carry  out  any  other 
functions  necessary  to  administer  the 
waiver  system,  including  enforcement 
of  the  waiver  provisions. 

The  State  will  not  have  a  minimum 
waiver  amount.  That  is,  the  State  does 
not  intend  to  allow  any  waivers  from 
the  program.  The  revised  Louisiana  I/M 
program  therefore  includes  a  waiver  rate 
of  0  percent  of  initially  failed  vehicles. 
This  waiver  rate  is  used  in  the  modeling 
demonstration.  The  State  need  not 
provide  for  waiver  program 
administration  or  future  corrective 
action  because  it  does  not  have  a  waiver 
program  at  all. 

The  State  submittal  meets  the  waivers 
and  compliance  via  diagnostic 
inspection  requirement  of  the  Federal  1/ 
M  regulations  for  approval. 

Section  51.361  Motorist  Compliance 
Enforcement 

The  State  submittal  needs  to  provide 
information  concerning  the  enforcement 
process,  including:  (1)  a  description  of 
the  existing  compliance  mechanism  if  it 
is  to  be  used  in  the  future  and  the 
demonstration  that  it  is  as  effective  or 
more  effective  than  registration-denial 
enforcement;  (2)  an  identification  of  the 
agencies  responsible  for  performing 
each  of  the  applicable  activities  in  this 


section;  (3)  a  description  of,  and 
accoimting  for,  all  classes  of  exempt 
vehicles;  and  (4)  a  description  of  the 
plan  for  testing  fleet  vehicles,  rental  car 
fleets,  leased  vehicles,  and  any  other 
subject  vehicles,  e.g.,  those  operated  in 
(but  not  necessarily  registered  in)  the 
program  area.  Also,  the  SIP  needs  to 
include  a  determination  of  the  current 
compliance  rate  based  on  a  study  of  the 
system  that  includes  an  estimate  of 
compliance  losses  due  to  loopholes, 
counterfeiting,  and  unregistered 
vehicles.  Estimates  of  the  effiact  of 
closing  such  loopholes  and  otherwise 
improving  the  enforcement  mechanism 
shall  be  supported  with  detailed 
analyses.  In  addition,  the  SIP  needs  to 
include  the  legal  authority  to  implement 
and  enforce  the  program.  Lastly,  the  SIP 
needs  to  include  a  commitment  to  an 
enforcement  level  to  be  used  for 
modeling  purposes  and  to  be 
maintained,  at  a  minimum,  in  practice. 

The  State  has  chosen  to  enforce  the  1/ 
M  program  with  sticker-based 
enforcement.  The  current  safety/ 
antitampering  program  relies  on  sticker- 
based  enforcement.  Penalties  for 
missing  stickers  include  a  fine,  as  well 
as  possible  criminal  charges,  or 
revocation  of  the  inspector  from  the 
program. 

The  motorist  compliance  enforcement 
program  will  be  handled  cooperatively 
by  &e  DPS,  local  law  enforcement 
agencies,  and  the  LDEQ.  As  a  condition 
to  the  approval  of  the  I/M  SIP,  the  State 
is  required  to  submit  a  demonstration  of 
sticker-based  enforcement  effectiveness 
to  show  this  method  of  enforcement  is 
more  effective  than  registration  denial, 
as  required  by  the  Act. 
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There  axe  no  classes  of  on-road 
e^qempt  vehicles.  Fleet  vehicles  will  be 
allowed  to  conduct  self-testing  provided 
that  the  fleet  testing  stations  meet  the 
required  equipment  standards,  are 
o»pified  by  the  administrative  authority, 
and  tests  are  performed  in  accordance 
Wfth  established  inspection  procedures. 
Motorists  operating  vehicles  in  the  I/M 
anas  with  an  expired  or  invalid  sticker 
m|^1  be  subject  to  penalties  and/or 
dtjations  by  local  and  State  law 
enforcement  officials,  imprisonment,  or 
registration  suspension.  The  SIP 
commits  to  a  compliance  rate  of  96 
percent  through  cooperation  with  the 
DPS.  The  legal  authority  to  implement 
and  enforce  the  program  is  included  in 
the  Louisiana  statutes  cited  in  the  SIP. 

I  The  State  must  submit  a 
deinonstration  of  sticker-based 
enforcement  effectiveness  in  order  to 
meet  the  motorist  compliance 
enforcement  requirements  of  the  Act 
and  Federal  I/M  regulations  for 
ap|>roval. 

S^on  51.362  Motorist  Compliance 
Eklorcement  Pwgmm  Oversight 

'^he  SIP  needs  to  include  a 
d^  cription  of  enforcement  program 
o\  ( rsight  and  information  management 
activities. 

The  Louisiana  I/M  SIP  provides  for 
rM^lar  auditing  of  its  enforcement 
e^rts  and  for  following  effective 
management  practices,  including 
adjustments  to  improve  the  program 
when  necessary.  TTie  program  oversight 
and  information  management  activities 
listed  in  the  SIP  narrative  and  in  the 
interagency  agreement  include 
schedules  and  procedures  for  I/M 
dqoument  handling  and  processing, 
auidit  procedures,  and  procedures  for 
deling  with  motorists  and  inspection 
faqjlities  suspected  of  violating  program 
rules. 


The  State  submittal  meets  the 
motorist  compliance  enforcement 
program  oversight  requirements  of  the  1/ 
M  regulations  for  approval. 

Section  51.363  Quality  Assurance 

The  SIP  needs  to  include  a 
description  of  the  quality  assurance 
program,  and  written  procedures 
manuals  covering  both  overt  and  covert 
performance  audits,  record  audits,  and 
equipment  audits.  This  requirement 
does  not  include  materials  or  discussion 
of  details  of  enforcement  strategies  that 
would  ultimately  bamper  the 
enforcement  process. 

The  revised  Louisiana  I/M  SIP 
includes  a  detailed  description  of  its 
quaUty  assurance  program.  The  program 
includes  both  covert  and  overt  audits 
which  will  be  conducted  on  a  regular 
basis.  The  SIP  describes  regular 
performance  audits  which  include  the 
inspection  of  records  and  equipment. 
Procedures  for  program  oversight  are 
based  upon  written  instructions  and 
will  be  updated  as  necessary. 

The  State  submittal  meets  the  quahty 
assiirance  requirement  of  the  Federal  1/ 
M  regulations  for  approval. 

Section  51 .364    Enforcement  Against 
Contractors.  Stations  and  Inspectors 

The  SIP  needs  to  include  the  penalty 
schedule  and  the  legal  authority  for 
establishing  and  imposing  penalties, 
civil  fines,  Ucense  suspension,  and 
revocations.  In  the  case  of  State 
constitutional  impediments  to 
immediate  suspension  authority,  the 
State  Attorney  General  needs  to  fiimish 
an  official  opinion  for  the  SEP 
explaining  the  constitutional 
impediment,  as  well  as  relevant  case 
law.  Also,  the  SIP  needs  to  describe  the 
administrative  and  judicial  procedures 
and  responsibilities  relevant  to  the 
enforcement  process,  including  which 
agencies,  courts,  and  jurisdictions  are 
involved;  who  will  prosecute  and 


adjudicate  cases;  and  other  aspects  of 
the  enforcement  of  the  program 
requirements,  the  resources  to  be 
allocated  to  this  function,  and  the 
source  of  those  funds.  In  States  without 
immediate  suspension  authority,  the  SIP 
needs  to  demonstrate  that  sufficient 
resources,  personnel,  and  systems  are  in 
place  to  meet  the  three  day  case 
management  requirement  for  violations 
that  directly  affect  emission  reductions. 

The  revised  Louisiana  I/M  SIP  states 
that  the  State  may  assess  penalties  in  its 
enforcement  against  stations  and 
inspectors.  The  penalty  schedule  is 
discussed  in  the  SIP  narrative.  The  SIP 
describes  the  enforcement  process.  The 
legal  authority  for  Louisiana  to  assess 
penalties  is  located  in  LA  R.S.  32:1312. 
The  authority  for  DPS  to  deny 
application  for  license  or  revoke  or 
suspend  an  outstanding  Ucense  of  any 
inspection  station  or  the  license  of  any 
person  to  inspect  vehicles  is  found  in 
LA  RS.  32:1305(C).  Louisiana  has 
indicated  that  the  State  Constitution 
precludes  immediate  suspension  of 
Ucenses  to  inspect  The  State  must 
submit  a  statement  from  the  Attorney 
General  outlining  the  Constitutional 
prohibition  and  outlining  the  process  by 
which  the  State  can  suspend  or  revoke 
a  license  within  3  business  days  of 
discovery  of  the  violation. 

The  State  must  submit  an  opinion 
from  the  State  Attorney  General  as 
described  above  as  a  condition  of 
approval.  Other  than  this  condition 
regarding  suspension  authority,  the 
State  submittal  meets  the  other 
requirements  for  approval  of 
enforcement  against  inspection  stations 
and  inspectors  of  the  Federal  I/M 
regulations. 

Section  51.365-6    Data  Collection, 
Analysis  and  Reporting 

The  SIP  needs  to  describe  the  types  of 
data  to  be  collected  and  reported. 
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The  revised  Louisiana  I/M  SIP 
provides  for  collection  of  test  data  to 
link  specific  test  results  to  specific 
vehicles.  I/M  program  registrants,  test 
sites,  and  inspectors.  The  SIP  lists  the 
specific  types  of  test  data  and  quality 
control  data  which  will  be  collected  to 
evaluate  program  effectiveness.  The  data 
collected  will  be  consistent  with  that 
required  in  the  Federal  1/M  rule.  The 
data  will  be  entered  into  an  electronic 
database  and  used  to  generate  reports  in 
the  areas  of  test  data,  quality  assurance, 
quality  control,  and  enforcement. 

The  State  submittal  meets  the  data 
collection,  analysis  and  reporting 
requirements  of  the  Federal  I/M 
regulations  for  approval. 

Section  51.367    Inspector  Training  and 
Licensing  or  Certification 

The  SIP  needs  to  include  a 
description  of  the  training  program,  the 
written  and  hands-on  tests,  and  the 
licensing  or  certification  process. 

The  revised  Louisiana  I/M  SIP 
provides  for  the  implementation  of 
training,  licensing,  and  refresher 
programs  for  emission  inspectors 
consistent  with  EPA's  regulations.  The 
SIP  describes  this  program  including 
written  and  hands-on  testing.  Inspector 
licenses  will  expire  two  years  after 
issuance.  All  inspectors  must  be 
licensed  to  inspect  vehicles  in  the 
Louisiana  I/M  program. 

The  State  must  submit  a  revision  to 
the  Louisiana  DPS  Manual  in  order  to 
meet  the  training  and  licensing  or 
certification  requirements  of  the  Federal 
I/M  regulations  for  approval.  Additional 
training  on  evaporative  system  check 
equipment  for  inspector/technicians  in 
the  nonattainment  area  must  be  added 
to  the  Manual.    . 

Section  51 .368    Public  Information  and 
Consumer  Protection 

The  SIP  needs  to  include  a  plan  for 
informing  the  public  on  an  ongoing 
basis  throughout  the  life  of  the  I/M 
program  of  the  air  quality  problem,  the 
requirements  of  Federal  and  State  law, 
the  role  of  motor  vehicles  in  the  air 
quality  problem,  the  need  for  and 
benefits  of  an  inspection  program,  how 
to  maintain  a  vehicle  in  a  low-emission 
condition,  how  to  find  a  qualified  repair 
technician,  and  the  requirements  of  the 
I/M  program.  Also,  the  SIP  shall  include 
a  detailed  consumer  protectionplan. 

The  revised  Louisiana  I/M  SIP 
commits  to  the  establishment  of  an 
ongoing  public  awareness  plan 
addressing  the  significance  of  the  air 
quality  problem,  the  requirements  of 
Federal  and  state  law,  the  role  of  motor 
vehicles  in  the  air  quality  problem,  the 
need  for  and  benefits  of  an  inspection  ° 


program,  the  ways  to  maintain  a  vehicle 
in  low-emission  condition,  how  to  find 
a  qualified  repair  technician,  and  the 
requirements  of  the  I/M  program.  The 
SIP  states  under  the  Improving  Repair 
Effectiveness  section  (40  CFR  51.369) 
that  motorists  will  be  offered  general 
repair  information  including  a  list  of 
repair  facilities,  information  on  the 
results  of  the  repairs  by  repair  facilities 
in  the  area,  diagnostic  information  and 
warranty  information.  The  SIP  also 
describ^  consumer  protection 
provisions  which  include  a  challenge 
mechanism,  oversight  of  the  program 
through  the  use  of  audits,  and  whistle 
blower  protection. 

The  State  submittal  meets  the  public 
information  and  consumer  protection 
requirements  of  the  Federal  I/M 
regulations  for  approval. 

Section  51.369    Improving  Repair 
Effectiveness 

The  SIP  needs  to  include  a 
description  of  the  technical  assistance 
program  to  be  implemented,  a 
description  of  the  procedures  and 
criteria  to  be  used  in  meeting  the 
performance  monitoring  requirements  of 
the  Federal  I/M  rule,  and  a  description 
of  the  repair  technician  training 
resources  available  in  the  community. 

The  revised  Louisiana  I/M  SIP 
includes  a  description  of  the  technical 
assistance  plan,  repair  industry 
performance  monitoring  plan,  repair 
technician  training  assessment,  and 
recognized  repair  technician 
requirements.  The  State  will  regularly 
inform  repair  facilities  through  the  use 
of  a  newsletter  regarding  changes  to  the 
inspection  program,  training  course 
schedules,  common  problems  and 
potential  solutions  for  particular  engine 
families,  diagnostic  tips,  repair,  and 
other  technical  assistance  issues.  Repair 
facility  performance  monitoring 
statistics  will  be  available  to  motorists 
whose  vehicles  fail  the  I/M  test.  The 
State  will  also  ensure  that  adequate 
repair  technician  training  resources  are 
available  to  the  repair  commimity. 

The  State  submittal  meets  the 
improving  repair  effectiveness 
requirements  of  the  Federal  I/M 
regulations  for  approval. 

Section  51.370 
Recall  Notices 


Compliance  With 


The  SIP  needs  to  describe  the 
procediires  used  to  incorporate  the 
vehicle  lists  provided  in  40  CFR  51.370 
(a)(l)into  the  inspection  or  registration 
database,  the  quality  control  methods 
used  to  insiue  that  recall  repairs  are 
properly  documented  and  tracked,  and 
the  method  (inspection  failure  or 


registration  denial)  used  to  enforce  the 
recall  requirements. 

The  revised  Louisiana  I/M  SIP 
commits  to  ensuring  compliance  with 
EPA  I/M  recall  rules  when  they  are 
finalized.  Additional  rulemaking  by 
EPA  related  to  recall  requirements  is 
needed  before  the  State  will  be  able  to 
implement  this  provision.  Inspection 
failure  will  be  used  to  enforce  the  recall 
requirements. 

The  State  submittal  meets  the 
compliance  with  recall  notices 
requirements  of  the  Federal  I/M 
regulations  for  approval. 

Section  51.371    On-road  Testing 

The  SIP  needs  to  include  a  detailed 
description  of  the  on-road  testing 
program,  including  the  types  of  testing, 
test  limits  and  criteria,  the  niunber  of 
vehicles  (the  percentage  of  the  fleet)  to 
be  tested,  the  nimiber  of  employees  to 
be  dedicated  to  the  on-road  testing 
effort,  the  methods  for  collecting, 
analyzing,  utilizing,  and  reportingthe 
results  of  on-road  testing  and,  the 
portion  of  the  program  budget  to  be 
dedicated  to  on-road  testing.  Also,  the 
SIP  needs  to  include  the  legal  authority 
necessary  to  implement  the  on-road 
testing  program,  including  the  authority 
to  enforce  off-cycle  inspection  and 
repair  requirements.  In  addition, 
emission  reduction  credit  for  on-road 
testing  programs  shall  be  granted  for  a 
program  designed  to  obtain  significant 
emission  reductions  over  and  above 
those  already  predicted  to  be  achieved 
by  other  aspects  of  the  I/M  program.  The 
SIP  needs  to  include  technical  support 
for  the  claimed  additional  emission 
reductions. 

The  revised  Louisiana  I/M  SIP 
includes  a  description  of  its  on-road 
testing  program.  The  State  is  planning 
roadside  antitampering  checks  and 
evaporative  emission  testing.  The  State 
has  committed  to  cover  0.5  percent  of 
the  EPA  required  subject  vehicles.  The 
legal  authority  to  conduct  on-road 
testing  is  in  LA  RS.32:1302-1303.  The 
SIP  describes  adequate  funding, 
resources  and  personnel  to  implement 
the  on-road  testing  program.  The  State 
does  not  claim  any  additional 
reductions  from  on-road  testing. 

Louisiana's  on-road  testing  program 
will  check  for  hydrocarbon  emissions  as 
a  complement  to  the  required 
evaporative  emissions  testing  program. 
Because  the  on-road  testing  program 
does  not  include  tailpipe  testing,  this 
section  of  the  Federal  I/M  regulation 
cannot  be  satisfied.  However,  EPA 
intends  to  amend  the  Federal  I/M 
regulation  to  allow  States,  under  certain 
circumstances,  to  be  exempt  from  the 
tailpipe  testing  requirement.  The  EPA 
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sannot  proceed  to  final  action  on  this 
SIP  approval  prior  to  completion  of  the 
imendinent  to  the  Federal  I/M  rule. 

Section  51.372    State  Implementation 
Plan  Submissions 

Under  the  Federal  I/M  rule,  the  SIP 
submittal  should  include  legal  authority 
or  I/M  program  operation  imtil  such 
ime  as  it  is  no  longer  necessary. 

Legal  authority  to  operate  the  I/M 
>rapBm  is  found  in  LA  R.S.  32:1304. 
[   The  revised  Louisiana  I/M  SIP 
commits  to  revising  the  I/M  SIP  as  new 
Regulations  are  promulgated,  including 
|he  provision  for  inclusion  of  on-board 
diagnostic  checks  as  they  become 
available.  In  addition,  the  SIP  commits 
o  having  all  agreements  vtrith  the  DPS 
n  place  prior  to  start  up.  Updating  the 
nteragency  agreement  between  LDEQ 
md  the  DPS  is  a  deficiency  that  must  be 
xirrected  for  full  approval  of  this  SIP 
evision. 


iection  51.373 
"Jeadlines 


Implementation 


The  original  Federal  I/M  rule  had  a 
anuary  1995  start  date  requirement  as 
veil  as  subsequent  start  dates  for  special 
Ciramistances.  In  response  to  States' 
Quests  after  January  1995  for  greater 
lexibility  in  implementing  I/M  program 
>IPs  processed  imder  the  National 
lighway  System  Designation  Act  EPA 
OP  approvab  allowed  programs  to  start 
j  8  soon  as  possible,  and  specified  start 
(  ates  of  November  15, 1997.  Then  in  a 
1  larrower  application,  a  January  1, 1999, 
start  date  was  designated  as  a  result  of 

£roviding  greater  flexibility  only  in 
•zone  Transport  Regions  (OTR)  (61  FR 
i9034.  July  25, 1996).  The  OTRs 
affected  would  normally  be  exempt 
from  I/M  program  requirements  except 
for  their  location  within  the  OTR.  The 
January  1, 1999,  start  date  allows  the 
I  effected  areas  to  meet  the  performance 
l^tandard  by  the  Act's  attainment  and 
reasonable  further  progress  deadlines, 
including  the  end  of  1999  for  serious 
lozone  nonattainment  areas.  The  EPA 
Deceived  no  public  comment  regarding 
the  1999  start  date  in  this  notice. 
Finally,  at  this  late  date,  starting  the 
{program  in  the  Baton  Rouge 
r^onattainment  area  by  January  1,  2000, 
i^  "as  soon  as  possible"  for  Louisiana. 
I  The  revised  Louisiana  I/M  SIP 
dommits  to  implementing  all 
r^iuirements  related  to  the  I/M  program 
by  January  1,  2000.  A  schedule  for  start- 
up related  activities  is  included.  The 
BPA  concludes  that  given  the 
qircumstances  described  above,  this 
BJtart  date  is  approvable  as  being  "as 
»on  as  possible"  for  Louisiana.  The 
i  PA  is  requiring  that  the  I/M  program 
i  tart  up  no  later  than  January  1, 2000. 


IV.  Discussion  for  Rulemaking  Action 

A.  Concluding  Statement  of  Conditional 
Approval 

The  EPA's  review  of  this  material 
indicates  that  the  proposed  SIP  revision 
meets  the  minimum  requirements  of  the 
Act  and  Federal  I/M  rules  with  the 
exceptions  of  the  deficiencies  explained 
in  this  proposal.  Based  upon  the 
discussion  contained  in  the  previous 
analysis  sections  and  technical  support 
dociunent,  EPA  concludes  the  State's 
submittal  represents  an  acceptable 
approach  to  the  I/M  requirements  and 
meets  the  requirements  for  conditional 
approval  During  the  comment  period, 
Louisiana  must  commit  to  meet  the 
proposed  conditions  by  a  date  certain 
no  later  than  12  montbs  after  the  date 
of  final  approval.  Therefore.  EPA  is 
proposing  a  conditional  approval  of  the 
proposed  Louisiana  I/M  SIP  revision. 
The  EPA  is  soliciting  public  comment 
on  the  issues  discussed  in  this 
document  or  on  other  relevant  matters. 
These  comments  will  be  considered 
before  taking  final  action.  Interested 
parties  may  participate  in  the  Federal 
rulemaking  procedure  by  submitting 
written  comments  to  the  EPA  regional 
office  listed  in  the  ADDRESSES  section  of 
this  notice. 

B.  Explanation  of  the  Approval 

At  the  end  of  the  period  committed  to 
by  the  State,  the  approval  status  for  this 
program  will  automatically  convert  to  a 
disapproval  pursuant  to  section  llO(k) 
of  the  Act,  unless  the  conditions  of  the 
approval  are  satisfied.  The  proposed 
conditions  are  submittal  of: 

1.  A  network  effectiveness 
demonstration. 

2.  A  sticker-based  enforcement 
demonstration. 

3.  An  opinion  from  the  State  Attorney 
General  regarding  barriers  to  immediate 
suspension  authority  in  the  Louisiana 
Constitution. 

4.  An  updated  interagency  agreement 
between  LDEQ  and  DPS.  Additional 
conditions  for  approval  include  making 
changes  to  the  DPS  Official  Motor 
Vehicle  Inspection  Manual  (the 
Manual).  These  are: 

5.  The  weight  of  light-  and  heavy-duty 
vehicles  covered  by  the  program  in  the 
nonattainment  area  will  be  changed 
from  8.500  lb.  GVWR  to  10,000  lb. 
GVWR. 

6.  Test  procedures  for  evaporative 
system  checks  in  the  nonattainment  area 
will  be  added  to  the  Manual. 

7.  A  list  of  evaporative  system  check 
test  equipment  for  the  nonattainment 
area  will  be  added  to  the  Manual. 


8.  Calibration  of  evaporative  system 
check  test  equipment  will  be  added  to 
the  Manual. 

9.  Additional  training  on  evaporative 
system  check  equipment  for  inspector/ 
technicians  in  the  nonattainment  area 
will  be  added  to  the  Manual. 

Furthermore,  EPA  expects  this 
program  to  start  by  January  1,  2000.  If 
the  State  fails  to  start  the  program  by 
January  1,  2000,  the  approval  will 
convert  to  a  disapproval,  and  the  State 
will  be  notified  by  letter. 

In  addition,  EPA  has  identified  two 
sections  of  the  Federal  I/M  regulation 
for  which  the  State  cannot  meet  the 
requirements  as  written.  The  EPA 
intends  to  amend  the  sections  on  test 
equipment  and  on-road  testing  to 
exempt  programs  that  meet  certain 
criteria  from  the  portions  of  those 
sections  which  have  been  identified 
elsewhere  in  this  action.  The  EPA 
caimot  proceed  to  final  action  on  this 
^IP  approval  prior  to  completion  of 
these  amendments  to  the  Federal  I/M 
rule. 

V.  Status  of  Sanctions 

The  proposed  approval  will  not  stop 
the  sanction  clock  that  has  been  running 
since  February  13, 1997,  but  the 
proposal  is  the  first  step  toward  staying 
sanctions.  Sanctions  can  be  stayed  after 
the  State  submits  a  final  I/M  SIP 
revision  along  with  approved  State 
regulations  to  implement  the  program.  If 
a  hill  approval  of  the  SIP  cannot  be 
made  at  that  time,  EPA  will  then 
publish  an  interim  final  determination 
that  the  State  has  cured  the  deficiency 
that  gave  rise  to  the  sanctions  clock.  At 
that  time  the  sanctions  will  be  stayed 
imtil  the  conditions  are  met  or  the 
approval  converts  to  a  disapproval, 
whichever  occurs  first.  If  the  conditions 
are  met,  the  threat  of  sanctions  will  be 
lifted.  If  the  conditions  are  not  met 
within  the  specified  timeframe,  the  final 
conditional  approval  converts  to  a 
disapproval.  After  a  letter  is  sent  to  the 
Governor  notifying  the  State  of  the 
disapproval,  sanctions  will  be 
immediately  imposed.  [See,  Order  of 
Sanctions  Rule,  59  FR  39833,  August  4, 
1994). 

The  sanction  clock  for  two-to-one 
ofEsets  will  expire  on  August  13, 1999. 
and  the  clock  for  Federal  highway  fund 
sanctions  will  expire  on  February  13, 
2000.  If  the  approval  converts  to  a 
disapproval  on  or  after  August  13, 1999, 
offset  sanctions  will  immediately  go 
into  efiiact.  If  a  disapproval  is  in  effect 
on  or  after  February  13,  2000,  highway 
sanctions  will  immediately  apply. 
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VL  Notice  of  ParaUel  Proceniiig 

Because  a  Sanction  Clock  is  running 
in  the  State,  and  because  the 
Administrator  agreed  that  EPA  would 
woik  with  the  State  to  expedite 
processing  of  an  I/M  SIP  approval, 
Louisiana  has  requested  that  EPA 
proceed  with  an  expedited  decision 
process  for  this  revision  to  the  SIP. 
Therefore,  approval  of  this  revision  is 
being  prop<Med  under  a  procedure 
called  parallel  processing,  whereby  EPA 
proposes  rulemaking  action 
concuirantly  with  the  State's  procedures 
for  approving  a  SIP  submittal  and 
amending  its  regulations  (40  CFR  part 
51,  Appendix  V,  section  2.3).  If  the 
State's  proposed  revision  is 
substantially  changed  in  areas  other 
than  those  identified  in  this  document, 
EPA  will  evaluate  those  changes  and 
may  publish  another  notice  of  proposed 
rulemaking.  If  no  substantial  changes 
are  made  other  than  those  areas 
specified  in  this  dociunent,  EPA 
proposes  to  publish  a  final  rulemaking 
on  the  revisions  after  responding  to  any 
submitted  cnnments.  Final  rulemaking 
action  by  EPA  will  occur  only  after  the 
SIP  revision  has  been  fully  adopted  by 
Louisiana  and  submitted  formally  to 
EPA  bx  incorporation  into  the  SIP.  In 
addition,  any  action  by  the  State 
resulting  in  undue  deky  in  the  adoption 
of  the  SIP  by  the  State,  or  adoption  of 
the  regulations  by  the  DPS  may  resiih  in 
a  re-i»opo«al  altering  the  approvability 
of  the  SIP. 

Vn.  Notice  of  Proposed  Rulemaking 

The  EPA  is  proposing  to  grant 
conditional  approval  of  the  State's 
submission  contingent  upon  the  State 
satisfying  the  nine  conditions  listed 
above,  and  the  I/M  program  starting  no 
later  than  Jantiary  1, 2000.  The  EPA 
proposes  tiiat  if  the  State  fails  to  meet 
the  conditions,  or  fails  to  start  the 
program  on  the  date  identified  above, 
the  approval  will  convert  to  a 
disapproval,  and  EPA  will  send  a  letter 
notifying  the  State  of  the  conversion  to 
disapproval. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 


Vm.  Administrative  Requirements 

A.  Executive  Order  (E.O.)  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  review  under  E.0. 12866,  entitled 
"Regulatory  Planning  and  Review." 

B.  Executive  Order  12875 

Under  E.0. 12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local,  or  tribal  government, 
imless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  inciured  by  those 
governments.  If  EPA  complies  by 
consulting,  E.0. 12875  requires  EPA  to 
provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  EPA 's  prior  consultation  with 
representatives  of  affected  State,  local, 
and  tribal  governments,  the  nature  of 
their  concern,  copies  of  written 
communications  fit)m  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  government  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  imfunded 
mandates." 

Today's  proposed  rule  does  not  create 
a  mandate  on  State,  local,  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  proposed  rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR 19885,  April  23, 1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  imder  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

The  proposed  rule  is  not  subject  to 
E.O.  13045  because  it  is  not 
economically  significant  imder  E.O. 
12866,  and  it  does  not  involve  decisions  - 
intended  to  mitigate  environmental 
health  or  safety  risks. 


D.  Executive  Order  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significanUy  or  imiquely 
affects  the  commimities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incmred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  E.O.  13084  requires  EPA  to 
provide  to  the  Office  of  Management 
and  Budget,  in  a  separately  identified 
section  of  the  preamble  to  the  rule,  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  tribal  governments,  a  siunmary 
of  the  nature  of  their  concerns,  and  a 
statement  supporting  the  need  to  issue 
the  regulation.  In  addition,  E.0. 13084 
requires  EPA  to  develop  an  effective 
process  permitting  elected  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  poUcies  on  matters  that 
significanUy  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significanUy  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  Accordingly, 
the  requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  proposed 
rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  600  et  seq.,  generally  requires  an 
agency  to  conduct  a  regulatory 
flexibility  analysis  of  any  rule  subject  to 
notice  and  comment  rulemaking 
requirements  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  small 
governmental  jiuisdictions.  This 
proposed  rule  will  not  have  a  significant 
impact  on  a  substantial  niunber  of  small 
entities  because  conditional  approval  of 
SIP  submittals  under  section  110  and 
subchapter  I,  part  D  of  the  Act  does  not 
create  any  new  requirements  but  simply 
approves  requirements  that  the  State  is 
already  imposing.  Therefore,  because 
the  Federal  SIP  approval  does  not 
impose  any  new  requirements,  I  certify 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Mcneover,  due  to  the  nature  of  the 
Federal-State  relation^p  under  the 
Act,  preparation  of  flexibility  analysis 
would  constitute  Federal  inquiry  into 
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16  economic  reasonableness  of  State 

on.  The  Act  forbids  EPA  to  base  its 
Ictions  concerning  SIPs  on  such 
TOimds.  See  Union  Electric  Co..  v.  U.S. 
'PA,  427  U.S.  246,  255-66  (1976);  42 
liJ.S.C.  7410(a)(2). 
!  I  If  the  conditional  approval  is 
k}onverted  to  a  disapproval  under 
isiection  llO(k),  based  on  the  State's 
i^ilure  to  meet  the  commitment,  it  will 
j^ot  affect  any  existing  State 
liiBquirements  applicable  to  small 
{ejntities.  Federal  disapproval  of  the  State 
Submittal  does  not  affect  its  State- 
einforceability.  Moreover,  EPA's 
disapproval  of  the  submittal  does  not 
mipose  a  new  Federal  requirement. 
Therefore,  I  certify  that  this  potential 
disapproval  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
because  it  does  not  remove  existing 
requirements  nor  does  it  substitute  a 
new  Federal  requirement. 

F .  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
vlandates  Reform  Act  of  1995,  signed 
nto  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
tkay  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
^d  least  burdensome  alternative  that 
Achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory     • 
requirements.  Section  203  requires  EPA 

5  establish  a  plan  for  informing  and 
(vising  any  small  governments  that 
ay  be  significantly  or  uniquely 
Iipactedbytherule. 
The  EPA  has  determined  that  the 
iproval  action  proposed  does  not 
include  a  Federd  mandate  that  may 
result  in  estimated  costs  of  $100  million 
Q^  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
4(>proves  preexisting  requirements 
gilder  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
iBsult  firom  this  action. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Ca^n  monoxide. 
Hydrocarbons,  Intergovernmental 
relations.  Nitrogen  dioxide.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
ccimpoimds. 

%utiiority:  42  U.S.Q  7401-7671q. 


Dated:  December  14, 1998. 
Jerry  QiffDrd, 

Acting  Regional  Administrator,  Region  6. 
(PR  Doc.  9S-34420  Filed  12-29-98;  8:45  am] 
BILUNQ  CODE  aS«-50^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[AZ079;  rRL-6212-«] 

RIN2060^t22 

Approval  and  Promulgation  of 
Implementation  Plans;  Arizona— 
Maricopa  Nonattainment  Area;  PM-10 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rulemaking. 

SUMMARY:  EPA  is  proposing  to  approve 
imder  the  Clean  Air  Act  (CAA  or  Act) 
a  revision  to  the  Arizona  State 
Implementation  Plan  (SIP)  reflecting 
Arizona  State  legislation  that  provides 
for  the  expeditious  implementation  of 
best  management  practices  to  reduce 
fugitive  dust  fi'om  agricultural  sources 
in  the  Maricopa  Coimty  (Phoenix)  PM- 
10  nonattainment  area.  Because  EPA  is 
proposing  to  approve  the  State 
legislation  as  meeting  the  reasonably 
available  control  measure  (RACM) 
requirements  of  the  Act,  EPA  is  also 
proposing  to  withdraw  a  federal 
implementation  plan  (FIP)  commitment, 
promulgated  under  section  110(c)  of  the 
Act,  to  adopt  and  implement  RACM  for 
agricultmal  fields  and  aprons  in  the 
Maricopa  area. 

DATES:  Written  comments  will  be 
accepted  until  January  29, 1999. 

ADDRESSES:  Comments  should  be 
submitted  (in  duplicate,  if  possible)  to: 
John  Ungvarsky,  EPA  Region  9,  75 
Hawthorne  Street  (AIR2),  San  Francisco, 
CA  94105.  (Phone:  415-744-1286). 

A  copy  of  docket  No.  A-98-45. 
containing  material  relevant  to  EPA's 
proposed  action,  is  available  for  review 
at:  EPA  Region  9,  Air  Division,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105.  Interested  persons  may  make  an 
appointment  with  John  Ungvarsky  to 
inspect  the  docket  at  EPA's  San 
Francisco  office  on  weekdays  between  9 
a.m.  and  4  p.m. 

A  copy  of  docket  no.  A-98-45  is  also 
available  to  review  at  the  Arizona 
Department  of  Environmental  Quality, 
Library,  3033  N.  Central  Avenue, 
Phoenix,  Arizona  85012.  (602)  207- 
2217. 


Electronic  Availability 

This  dociunent  is  also  available  as  an 
electronic  file  on  EPA's  Region  9  Web 
Page  at  http://www.epa.gov/region09/ 
air. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  and  issues  regarding  this 
proposed  rulemaking  contact,  John 
Ungvarsky  (415)  744-1286. 

8UPPLEMB4TARY  INFORMATIOT'- 

I.  Background 

A.  Clean  Air  Act  Requirements 

1.  Designation  and  Classification 

Portions  of  Maricopa  County '  are 
designated  nonattainment  for  the  PM- 
10  national  ambient  air  quality 
standards  (NAAQS)  ^  and  were 
originally  classified  as  "moderate" 
pursuant  to  section  188(a)  of  the  Clean 
Air  Act  (CAA  or  Act).  56  FR  11101 
(March  15, 1991).  On  May  10, 1996. 
EPA  reclassified  the  Maricopa  County 
PM-10  nonattainment  area  to  "serious" 
under  CAA  section  188(b)(2).  61  FR 
21372.  Having  been  reclassified. 
Phoenix  is  required  to  meet  the  serious 
area  requirements  in  the  CAA,  including 
a  demonstration  that  best  available 
control  measures  (BACM)  will  be 
implemented  by  June  10,  2000.  CAA 
sections  188(c)(2)  and  189(b).  While  the 
Phoenix  PM-10  nonattainment  area  is 
currently  classified  as  serious,  today's 
proposed  actions  relate  only  to  the 
moderate  area  statutory  requirements. 

Pursuant  to  section  189(b)(2),  the 
State  of  Arizona  was  required  to  submit 
a  serious  area  plan  addressing  both  PM- 
10  NAAQS  for  the  area  by  December  10, 
1997.  The  State  has  not  yet  submitted 
that  plan. 


'  "Maricopa,"  "Maricopa  County"  and  "Phoenix" 
are  used  interchangeably  throughout  this  proposal 
to  refer  to  the  nonattainment  area. 

'There  are  two  PM-10  NAAQS,  a  24-hour 
standard  and  an  annual  standard.  40  CFR  50.6.  EPA 
promulgated  these  NAAQS  on  July  1,  1987  (52  FR 
24672),  replacing  standards  for  total  suspended 
particulate  with  new  standards  applying  only  to 
particulate  matter  up  to  10  microns  in  diameter 
(PM-10).  At  that  time,  EPA  established  two  PM-10 
standards.  The  annual  PM-10  standard  is  attained 
when  the  expected  annual  arithmetic  average  of  the 
24-hour  samples  for  a  period  of  one  year  does  not 
exceed  50  micrograms  per  cubic  meter  (pg/m').  The 
24-hour  PM-10  standard  of  150  Mg^m'  is  attained 
if  samples  taken  for  24-hour  periods  have  no  more 
than  one  expected  exceedance  per  year,  averaged 
over  3  years.  See  40  CFR  50.6  and  40  CFR  part  SO, 
Appendix  K. 

On  luly  IB,  1997,  EPA  revised  both  the  annual 
and  the  24-hour  PM-10  standards  and  also 
established  two  new  standards  for  PM,  both 
applying  only  to  particulate  matter  up  to  2.5 
microns  in  diameter  (PM-2.5\(62  FR  38651). 
Today's  proposed  actions  relate  only  to  the  CAA 
requirements  concerning  the  24-hour  and  annual 
PM-10  standards  as  originally  promulgated  in  1987. 
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2.  Moderate  Area  Planning 
Requirements  and  EPA  Guidance 

The  air  quality  planning  requirements 
for  PM-10  nonattainment  areas  are  set 
out  in  subparts  1  and  4  of  Title  I  of  the 
Clean  Air  Act.  Those  states  containing 
initial  moderate  PM-10  nonattainment 
areas  were  required  to  submit,  among 
other  things,  by  November  15, 1991 
provisions  to  assiue  that  reasonably 
available  control  measures  (RACM) 
(including  such  reductions  in  emissions 
from  existing  sources  in  the  area  as  may 
be  obtained  through  the  adoption,  at  a 
minimum,  of  reasonably  available 
control  technology  (RACT))  shall  be 
implemented  no  later  than  December 
10, 1993.  CAA  sections  172(c)(1)  and 
189(a)(l)(C).3  Since  that  deadline  has 
passed,  EPA  has  concluded  that  the 
required  RACM/RACT  must  be 
implemented  "as  soon  as  possible." 
Delaneyv.  EPA.  898  F.2d  687, 691  (9th 
Cir.  1990).  EPA  has  interpreted  this 
requirement  to  be  "as  soon  as 
practicable."  See  55  PR  41204,  41210 
(October  1. 1990)  and  63  PR  28898, 
28900  (May  27, 1998). 

EPA  has  issued  a  "General 
Preamble"  *  describing  EPA's 
preliminary  views  on  how  the  Agency 
intends  to  review  state  implementation 
plans  (SIPs)  and  SIP  revisions  submitted 
imder  Title  I  of  the  Act,  including  those 
state  submittals  containing  moderate 
PM-10  nonattainment  area  SIP 
provisions.  The  methodology  for 
determining  RACM/RACT  is  described 
in  detail  in  the  General  Preamble.  57  PR 
13498, 13540-13541.  With  respect  to 
PM-10,  Appendix  Cl  of  the  General 
Preamble  suggests  starting  to  define 
RACM  with  the  list  of  available  control 
measures  for  fugitive  dust  and  adding  to 
this  list  any  additional  control  measures 
proposed  and  documented  in  public 
comments.  Any  measures  that  apply  to 
de  minimis  emission  sources  of  PM-10 
and  any  measures  that  are  imreasonable 
for  technology  reasons  or  because  of  the 


1  States  with  moderate  PM-10  areas  were  also 
required  to  submit  either  a  demonstration  that  the 
plan  would  provide  for  attainment  as  expeditiously 
as  practicable  but  no  later  than  December  31, 1994 
or  a  demonstration  that  attaixunent  by  that  date  is 
impracticable  (CAA  section  189(a)(1)(B));  and.  for 
plan  revisions  demonstrating  impracticability,  a 
demonstration  of  reasonable  further  progress  (RFP) 
meeting  the  requirements  of  CAA  sections  172(c)(2) 
and  171(1).  Section  171(1]  defines  RFP  as  "such 
annual  incremental  reductions  in  emissions  of  the 
relevant  air  pollutant  as  are  required  by  part  D  of 
the  Act  or  may  reasonably  be  required  by  the 
Administrator  for  the  purpose  of  ensuring 
attainment  of  the  applicable  national  ambient  air 
quality  standard  by  the  applicable  attaiimient  date." 

*See  "State  Implementation  Plans;  General 
Pnamble  Cor  the  Implementation  of  Title  I  of  the 
Clean  Air  Act  Amendments  of  1990,"  (General 
Praunble)  97  FR 13498  (April  16. 1992)  and  57  FR 
18070  (April  28, 1992). 


cost  of  the  control  in  the  area  can  then 
be  culled  from  the  list.  In  addition, 
potential  RACM  may  be  culled  from  the 
list  if  a  measure  caimot  be  implemented 
on  a  schedule  that  would  advance  the 
date  for  attainment  in  the  area.  57  FR 
13498, 13560.  57  FR  18070, 18072 
(April  28, 1992). 

Moderate  area  plans  were  also 
required  to  meet  the  generally 
applicable  SIP  requirements  for 
reasonable  notice  and  public  hearing 
imder  section  110(a)(2),  necessary 
assurances  that  the  implementing 
agencies  have  adequate  personnel, 
funding  and  authority  under  section 
110(a)(2)(E)(i)  and  40  CFR  51.280;  and 
the  description  of  enforcement  methods 
as  required  by  40  CFR  51.111  and  EPA 
guidance  implementing  these 
provisions. 

B.  EPA 's  Moderate  Area  PM-10  FlPfor 
Phoenix 

On  August  3, 1998,  EPA  promulgated 
under  the  authority  of  CAA  section 
110(c)(1)  a  federal  implementation  plan 
(FIP)  to  address  the  CAA's  moderate 
area  PM-10  requirements  for  the 
Phoenix  PM-10  nonattainment  area.  63 
FR  41326  (Aiigust  3, 1998). 

In  the  PIP,  HPA  promulgated,  among 
other  things,  for  both  the  annual  and  24- 
hour  PM-10  NAAQS,  a  demonstration 
that  RACM  will  be  implemented  in  the 
Phoenix  area  as  soon  as  practicable.'  As 
part  of  its  RACM  demonstration,  EPA 
promulgated  an  enforceable 
commitment,  codified  at  40  CFR  52.127, 
to  ensure  that  RACM  for  agricultural 
sources  will  be  expeditiously  adopted 
and  implemented.  See  63  FR  41326, 
41350.6 

n.  Arizona  Legislation  for  the 
Agricultural  Sector 

On  May  29, 1998,  Arizona  Governor 
Hull  signed  into  law  Senate  Bill  1427 
(SB  1427)  which  revised  title  49  of  the 
Arizona  Revised  Statutes  (ARS)  by 
adding  section  49-457.  This  legislation 


'  In  addition  to  the  RACM  demonstration,  EPA 
also  promulgated  a  demonstration  of  reasonable 
further  progress  and  a  demonstration  that  it  was 
impracticable  for  the  Phoenix  area  to  attain  either 
the  annual  or  24-hour  PM-10  NAAQS  by  the 
applicable  attainment  deadline  pursuant  to  CAA 
sections  172(c)(2)  and  189(a)(1)(B).  63  FR  41326, 
41340  and  41342. 

«40  CFR  52.127  provides  that  "|t]he 
Administrator  shall  promulgate  and  implement 
reasonably  available  control  measures  (RACM) 
pursuant  to  section  lB9(a)(l)(C)  of  the  Clean  Air  Act 
for  agricultural  fields  and  aprons  in  the  Maricopa 
County  (Phoenix)  PM-10  nonattainment  area 
according  to  the  following  schedule:  by  no  later 
than  September,  1999.  the  Administrator  shall  sign 
a  Notice  of  Proposed  Rulemaking;  by  no  later  than 
April,  2000,  the  Administrator  shall  sign  a  Notice 
of  Final  Rulemaking;  and  by  no  later  than  June, 
2000,  EPA  shall  begin  implementing  the  final 
RACM." 


establishes  an  agricultural  best 
management  practices  (BMPs) 
committee  for  the  purpose  of  adopting 
by  rule  by  June  10,  2000,  an  agricultural 
general  permit  specifying  BMPs  for 
regulated  agricultural  activities ''  to 
reduce  PM-10  emissions  in  the 
Maricopa  PM-10  nonattainment  area. 
ARS  49-457.A-F.  BMPs  are  defined  in 
subsection  N.2  of  section  49-457  as 
"techniques  verified  by  scientific 
research,  that  on  a  case  by  case  basis  are 
practical,  economically  feasible  and 
effective  in  reducing  PM-10  particulate 
emissions  from  a  regulated  agricultural 
activity."  Subsection  N.l  defines 
"agricultural  general  permit"  to  mean: 

best  management  practices  that:  (a)  reduce 
PM-10  particulate  emissions  from  tillage 
practices  and  frtim  harvesting  on  a 
commercial  ferm.(;]  (b)  reduce  PM-10 
particulate  emissions  from  those  areas  of  a 
commercial  farm  that  are  not  normally  in 
crop  production.  [;]  (c)  reduce  PM-10 
particulate  emissions  irom  those  areas  of  a 
commercial  farm  that  are  normally  in  crop 
production  including  prior  to  plant 
emergence  and  when  the  land  is  not  in  crop 
production. 

Subsection  M  provides  for  the  initiation 
of  BMP  implementation  through  the 
commencement  of  an  education 
program  by  June  10,  2000.  Subsection  H 
requires  the  Arizona  Department  of 
Environmental  Quality  (ADEQ)  to 
submit  to  EPA  a  list  of  BMPs  as  a 
revision  to  the  applicable 
implementation  plan  within  60  days  of 
their  adoption.* 

The  legislation  specifies  ADEQ's 
authority  to  enforce  the  general  permit 
through  a  series  of  compliance  actions. 
ARS  49-457.I-K.  However,  subsection  G 
of  section  49-457  also  specifies  that: 

[nlotwithstanding  subsections  I,  ]  and  K  of 
this  section,  a  person  engaged  in  a  regulated 
agricultural  activity  on  the  effective  date  of 
yiis  Act  shall  comply  with  the  general  permit 
as  provided  in  subsection  H  of  this  section 
by  December  31,  2001.  A  person  who 
commences  a  regulated  agricultural  activity 
after  December  31,  2000,  shall  comply  with 
the  general  permit  within  eighteen  months  of 
commencing  the  activity. 

On  September  4, 1998,  the  State  of 
Arizona  submitted  ARS  49-457  to  EPA 


''  "Regulated  agricultural  activities"  are  defined  as 
"commercial  brming  practices  that  may  produce 
PM-10  particulate  emissions  within  the  Maricopa 
PM-10  particulate  nonattainment  area."  ARS  49- 
457.N.4. 

■  It  is  not  entirely  clear  from  the  language  of 
subsection  H  whether  the  statute  requires  the 
submittal  to  EPA  of  the  general  permit,  BMPs  or 
both  as  an  applicable  implementation  plan  revision. 
However,  as  long  as  either  the  BMPs  or  general 
permit  are  submitted,  once  approved  by  EPA,  the 
agricultural  control  measures  will  be  federally 
enforceable. 


Federal  Register /Vol.  63,  No.  250 /Wednesday.  December  30,  1998 /Proposed  Rules  71817 


or  inclusion  in  the  Arizona  SIP  for  the 
*hoenix  PM-10  nonattainment  area  as 
leeting  the  RACM  requirements  of 
lAA  section  189(a)(1)(C)  and  requested 
1  hat  the  Agency  approve  that  legislation  - 
n  place  of  the  FTP  commitment  in  40 
:FR  52.127.9  On  October  27, 1998.  EPA 
found  the  submittal  to  be  complete 
Pursuant  to  EPA's  completeness  criteria 
iet  forth  in  40  CFR  part  51.  Appendix 

■'■  10 


u 


SIP  Approval  Criteria 

Once  a  SIP  submittal  is  deemed 
^mplete,  EPA  must  next  determine  if 

e  submittal  is  approvable  as  a  revision 

the  SIP.  In  the  case  of  the  Arizona 
slation.  EPA  must  first  determine 

hether  ARS  49-457  meets  the  RACM 

juirements  of  CAA  section 
189(a)(1)(C)  and  EPA  guidance 
interpreting  that  provision.  EPA  must 
i  Iso  determine  that  the  legislation  meets 
1  le  general  SIP  requirements  described 
i  n  section  I.A.2  above. 

Finally,  in  order  for  EPA  to  approve 
tpe  SIP  revision,  EPA  must  determine 
t  lat  the  SIP  submittal  complies  vtrith 
( lAA  section  110(1).  Section  110(1)  states 
t  lat  the  "Administrator  shall  not 
t  pprove  a  revision  of  a  plan  if  the 
I  Bvision  would  interfere  with  any 
applicable  requirement  concerning 
attainment  and  reasonable  further 
progress  *  *  *  or  any  other  applicable 
requirement  of  (the  Clean  Air]  Act." 
BPA  has  concluded  that  where 
previously-promulgated  FIP  elements 
that  have  been  found  to  comply  with  the 
JElpplicable  requirements  of  the  Act, 
i  deluding  those  provisions  pertaining  to 
attainment  and  RFP,  are  being  replaced 
by  elements  of  a  plan  revision  that  EPA 
determines  are  substantially  equivalent, 
knat  plan  revision  would  satisfy  the 
juirements  of  section  1 10(1). 

IV.  Evaluation  of  the  Arizona 
lation 

I.  RACM  and  General  SIP  Requirements 

As  described  in  greater  detail  in 
ction  n  above,  ARS  49-457  requires 
tnat  the  agricultural  BMPs  committee 
lBJBtdi>lished  in  the  legislation  must  adopt 
BMPs  (to  be  embodied  in  a  general 
permit)  for  agricultural  activities  in  the 
Maricopa  PM-10  nonattainment  area  by 
tune  10,  2000.  The  legislation  also 
r  Niuires  the  committee  to  commence  an 
education  program  by  that  date.  As 
lUch,  ARS  49-457  constitutes  an 
i  nforceable  commitment  by  the  State  to 


*Lener  from  RusmII  Rhoades.  ADEQ,  to  Felicia 
4arcus.  EPA,  regarding  submittal  of  a  state 
implementation  plan  revision:  agricultural  best 
management  practices;  September  4, 1998. 

■"Letter  from  David  Howekamp,  EPA,  to  Russell 
Rboades,  ADEQ,  regarding  completeness 
determination;  October  27, 1998. 


imdertake  these  activities.  Moreover,  the 
legislation  requires  any  person  engaged 
in  a  regulated  agricultural  activity  to 
comply  with  the  general  permit  by 
December  31,  2001. 

As  discussed  in  section  I.B,  on  August 
3, 1998,  EPA  promulgated  a  moderate 
area  PM-10  FIP  for  the  Phoenix  area 
that  includes  an  enforceable 
commitment  to  adopt  and  begin 
implementing  RACM  for  the  agricultural 
sector  by  June  2000.  In  the  proposed 
and  final  rules  for  the  FIP,  EPA 
explained  at  length  the  Agency's 
reasons  for  promulgating  a  commitment 
to  adopt  RACM  in  the  future  (rather 
than  an  immediately  effective 
regulation)  and  for  its  adoption  and 
implementation  schedule.  See  63  FR 
15920,  15935-15937;  63  FR  41327, 
41332-41334. 

In  general,  EPA  believes  that  because 
agricultural  sources  in  the  United  States 
vary  by  factors  such  as  regional  climate, 
soil  type,  growing  season,  crop  type, 
water  availability,  and  relation  to  urban 
centers,  each  PM-10  agricultural 
strategy  is  tmiquely  based  on  local 
circiunstances.  Furthermore,  EPA 
determined  that  the  goal  of  attaining  the 
PM-10  standards  in  Maricopa  Coimty 
with  respect  to  agricultural  sources 
would  be  best  served  by  engaging  all 
interested  stakeholders  in  a  joint 
comprehensive  process  on  the 
appropriate  mix  of  agricultural  controls 
to  implement  in  Maricopa  Coimty.  EPA 
stated  its  belief  that  this  process,  despite 
the  additional  time  needed  to  work 
through  it,  will  ultimately  result  in  the 
best  and  most  cost-effective  controls  on 
agricultural  sources  in  the  County. 

In  the  FIP  notices,  EPA  also  explained 
its  intention  to  meet  its  RACM 
commitment  by  developing  and 
promulgating  BMPs.  Given  the  number 
of  potential  BMPs,  the  variety  of  crops 
types,  the  need  for  stakeholder  input, 
and  the  time  necessary  to  develop  the 
BMPs  into  effective  control  measures, 
EPA  believes  that  the  adoption  and 
implementation  schedule  in  the  FIP  is 
as  expeditious  as  practicable  and  meets 
the  Act's  189(a)(1)(C)  requirement." 

EPA  has  evaluated  the  Arizona 
legislation  and  concluded  that  its 
requirements  are  substantially  similar  to 
those  in  the  FIP  commitment  for 
agriculture.  To  the  extent  that  the  State 


>  >  In  response  to  its  FIP  proposal,  EPA  received 
a  number  of  comments  on  the  Agency's  proposed 
commitment  for  the  agricultural  sector.  These 
comments  included  claims  that  a  commitment 
would  not  meet  the  CAA  requirements  and  EPA 
guidance  for  enforceable  measures  as  expeditiously 
as  practicable  and  that  the  proposed  adoption  and 
implementation  schedule  was  too  protracted.  The 
reader  is  referred  to  63  FK  41326.  41332-41334  for 
EPA's  responses  to  these  and  other  comments  on  its 
commitment  for  agriculture. 


Statute  differs  from  the  FIP  commitment, 
EPA  believes  that  the  former  contains 
more  substance  and  greater  procedural 
detail  that  better  informs  the  BMP 
development,  adoption  and 
implementation  process.  See,  e.g..  ARS 
49-457.B,  F,  G  and  M. 

While  ARS  49-457  does  not  use  the 
term  "RACM,"  its  definition  of  BMPs  is 
consistent  with  the  criteria  specified  in 
the  General  Preamble.  Likewise,  the 
formation  of  a  BMP  committee,  the 
requirements  for  BMP  adoption  and 
initiation  of  an  educational  program  by 
June  10,  2000,  and  the  requirement  for 
full  ccHnpliance  with  the  general  permit 
by  December  31,  2001  is  consistent  with 
the  process  and  timing  that  EPA 
determined  in  the  FIP  to  represent 
expeditious  implementation  of  RACM 
as  required  by  CAA  section  189(a)(1)(C). 

EPA  has  also  concluded  that 
subsection  F  of  section  49—457  provides 
the  necessary  assurances  of  adequate 
personnel  and  funding  required  by  CAA 
section  110(a)(2)(E)(i)  to  develop  and 
adopt  the  required  BMPs.'^  In  addition, 
ADEQ  intends  to  fund  the  BMP 
rulemaking  process  through  its  CAA 
section  105  grant.  That  funding  will  be 
used  to  cover  administrative  costs  of  the 
BMP  committee.  The  BMP  general 
permit  program  will  be  funded  firom  the 
resources  currently  allocated  to  the 
State's  existing  general  permit  program 
authorized  under  ARS  49-426.H."  EPA 
intends  to  assess  the  adequacy  of  the 
State's  enforcement  program,  including 
methods  and  long-term  resources,  in 
connection  with  future  rulemakings  on 
the  BMPs  and/or  general  permit 
submitted  by  the  State  for  inclusion  in 
the  SIP.  See  footnote  8. 

B.  CAA  Section  110(1) 

As  discussed  in  the  previous  section. 
EPA  has  determined  that  the  State 
legislation  provides  for  the 
implementation  of  RACM  for 
agricultural  sources  as  expeditiously  as 

{>racticable.  Therefore,  approval  of  the 
egislation  and  withdrawal  of  the  FCP 
RACM  commitment  will  not  interfere 
with  the  RACM  requirements  of  CAA 
section  189(a)(1)(C). 

As  stated  in  footnote  5.  EPA  in  the  FIP 
promulgated  a  demonstration,  meeting 
the  requirements  of  CAA  section 
189(a)(1)(B).  that  the  Phoenix  area  could 


"Subsection  F  of  ARS  49-457  provides  that- 
"|t|he  Department  of  Enviroimiental  Quality,  the 
Department  of  Agriculture  and  the  College  of 
A^culture  of  the  University  of  Arizoiu  shall 
cooperate  %vith  and  provide  technical  assistance 
and  any  necessary  information  to  the  committee. 
The  Deptartment  of  Environmental  Quality  shall 
provide  the  necessary  staff  support  and  meeting 
facilities  for  the  committee." 

■'Attachment  3  to  letter  from  Russell  Rhoade*  to 
Felicia  Marcus;  September  4. 1998. 
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not  practicably  attain  either  the  annual 
or  24-hour  PM-10  NAAQS  by  the 
applicable  attainment  deadline, 
December  31,  2001,"  with  the 
implementation  of  RACM. 

The  Agency  determined  that,  even 
assuming  an  unrealistic  100  percent 
control  of  emissions  from  agricultural 
sources  subject  to  the  FIP  commitment, 
simulated  PM-10  concentrations  are 
still  over  the  annual  standard.  Thus, 
EPA  found,  pursuant  to  CAA  section 
189(a)(1)(B).  that  attainment  of  the 
annual  PM-10  standard  by  December 
31,  2001  is  impracticable  with  the 
implementation  of  RACM.  63  FR  41326, 
41340. 

With  respect  to  timely  attainment  of 
the  24-hour  standard,  EPA  found  that 
attainment  at  the  evaluated  monitoring 
sites  would  require  substantial 
reductions  from  agricultural  sources. 
EPA  concluded  that  while  reductions 
from  agricultural  sources  are  expected 
through  the  future  implementation  of 
the  federal  BMPs,  EPA  could  not 
ciurently  quantify  the  impact  of  these 
BMPs  because  they  had  yet  to  be 
developed.  Therefore  it  was  not  possible 
for  the  Agency  to  determine  an  expected 
level  of  control.  63  FR  41326,  41341. 

The  BMPs  developed  pursuant  to  the 
Arizona  legislation  will  be  adopted  and 
implemented  by  the  same  process  and 
consistent  with  the  schedule  provided 
for  in  the  FIP  commitment  for 
agricultiiral  RACM.  Therefore,  the 
approval  of  ARS  49-457  and  the 
withdrawal  of  the  FIP  commitment  in 
40  CFR  52.127  will  not  change  the 
impracticability  demonstration  in  the 
FIP.  As  a  reisult,  that  impracticability 
demonstration  will  continue  to  meet  the 
leqiurements  of  section  189(a)(1)(B). 
Thus  EPA's  proposed  actions  will  not 
interfere  under  section  110(1)  with  the 
attainment  requirements  of  the  CAA. 

EPA  has  also  concluded  that  approval 
of  ARS  49-457  and  withdrawal  of  the 
FIP  commitment  will  not  interfere  with 
the  RFP  requirements  in  sections  172(c) 
and  171(1)  of  the  CAA.  For  moderate 
PM-10  areas  demonstrating 
impracticability,  EPA  has  determined 
that  these  statutory  requirements  are 
met  by  a  showing  that  the 
implementation  of  RACM  has  resulted 
in  incremental  emission  reductions 
below  pre-implementation  levels.  See, 


*«EPA  ha*  concluded  that  since  the  CAA 
moderate  ana  attainment  deadline,  December  31, 
1994,  in  section  188(c)(1)  has  [>assed  and  the 
Maricopa  area  has  been  reclassified,  the  only 
attainmant  daadline  currently  applicable  to  the  area 
is  tha  sarioiuar«a  deadline  provided  for  in  CAA 
taction  188(cM2):  i.e,  achievement  of  attainment  as 
axpaditiottsly  as  practicable,  but  no  later  than 
n^ Mwht  31, 2001.  For  a  discussion  of  this 
conclusion  and  an  analysis  of  the  issue,  see  63  FR 
lSS2a 1592ft. 


e.g.,  63  FR  41326,  41342.  In  the  FIP, 
EPA  found  that  the  CAA's  RFP 
requirements  have  been  met  for  both  the 
annual  and  24-hour  PM-10  standards. 
See  footnote  5.  With  respect  to  the 
annual  standard,  EPA  stated  that: 

in  order  to  show  annual  reductions  from 
2000  to  2001 ,  emission  reductions  of  more 
than  239  mtpy  would  need  to  result  from  the 
implementation  of  the  BMPs  on  agricultural 
sources.  The  projected  regional  inventory  for 
agricultural  sources  is  6,972  mtpy  in 
2001.*  *  •  The  FIP  rule  will  need  to  reduce 
emissions  in  this  category  by  slightly  more 
than  3  percent  in  order  to  demonstrate 
annual  incremental  reductions  between  2000 
and  2001.*  *  *  EPA  has  every  confidence 
that  such  minimal  reductions  can  be 
achieved. 

63  FR  41326,  41343.  With  respect  to  the 
24-hour  standard,  EPA  found  that, 
assuming  no  emission  reductions  from 
agricultural  sources,  the  statutory  RFP 
requirements  were  met  at  the  evaluated 
monitoring  sites.  Id. 

Again,  ARS  49-457  contains  a 
commitment  to  implement  RACM  level 
controls  for  agricultural  sources 
consistent  with  the  FIP  commitment. 
Therefore,  the  approval  of  ARS  49-457 
and  the  withdrawal  of  the  FIP 
commitment  in  40  CFR  52.127  will  not 
change  the  RFP  demonstrations  in  the 
FIP.  As  a  result,  those  RFP 
demonstrations  will  continue  to  meet 
the  requirements  of  sections  172(c)  and 
171(1).  Thus  EPA's  proposed  actions 
will  not  interfere  imder  section  110(1) 
with  the  RFP  requirements  of  the 
CAA." 

As  the  above  analysis  demonstrates, 
the  State  legislation  is  substantially 
equivalent  to  the  FIP  provisions  and, 
therefore,  clearly  satisfies  the 
requirements  of  section  110(1). 

V.  Proposed  Actions 

EPA  has  evaluated  ARS  49-457  and 
has  determined  that  it  is  consistent  with 
the  CAA  and  EPA  regulations. 
Therefore.  EPA  is  proposing  to  approve 
ARS  49-457  imder  section  110(k)(3)  of 
the  CAA  as  meeting  the  requirements  of 
sections  110(a)  and  189(a)(1)(C). 

Because  EPA  is  proposing  to  approve 
the  Arizona  statute  as  meeting  the 
RACM  requirements  of  the  CAA  for 
agricultural  sources  in  the  Phoenix  area, 
EPA  is  also  proposing  to  withdraw  the 
FIP  RACM  commitment  for  such 
sources.  Specifically,  the  Agency  is 
proposing  to  delete  §  52.127, 
Commitment  to  Promulgate  and 
Implement  Reasonably  Available 
Control  Measures  for  the  Agricultural 


"  For  the  reasons  set  forth  in  this  section,  EPA 
has  also  concluded  that  its  proposed  actions  will 
not  interfere  with  any  applicable  requirements  of 
the  CAA  concerning  the  PM-2.5  standards. 


Fields  and  Aprons,  in  subpart  D  of  part 
52,  chapter  I,  title  40  of  the  Code  of 
Federal  Regulations.  EPA  believes  that 
the  approval  of  the  State  statute  and 
withdrawal  of  the  FIP  commitment 
gives  preference  to  the  State's  controls 
consistent  with  the  CAA's  intent  that 
states  have  primary  responsibility  for 
the  control  of  air  pollution  within  their 
borders.  CAA  sections  101(a)(3)  and 
107(a). 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

VI.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  bom  Executive  Order  12866, 
Regulatory  Planning  and  Review. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
Enhancing  the  Intergovernmental 
Partnership,  EPA  may  not  issue  a 
regulation  that  is  not  required  by  statute 
and  that  creates  a  mandate  upon  a  state, 
local,  or  tribal  government,  imless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting,  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  state,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  (>der  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  state,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfrmded  mandates." 
Today's  proposed  SIP  approval  and  FIP 
withdrawal  actions  do  not  create  a 
mandate  on  state,  local  or  tribal 
governments.  The  proposed  actions  do 
not  impose  any  enforceable  duties  on 
these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
these  proposed  actions. 
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C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23. 1997), 
appUes  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  imder  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  These 
proposed  actions  are  not  subject  to 
Executive  Order  13045  because  they  are 
not  economically  significant  as  defined 
under  Executive  Order  12866  and  do 
not  involve  decisions  intended  to 
mitigate  environmental  health  or  safety 
risks. 

D.  Executive  Order  13084 

Under  Executive  Order  13084, 
Consultation  and  Coordination  with 
Indian  tribal  Governments;  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  imiquely 
affects  the  commimities  of  Indian  tribal 
^vemments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
lecessary  to  pay  the  direct  compliance 
[x>sts  inciured  by  the  tribal 
{ovemments,  or  EPA  consults  with 
bose  governments.  If  EPA  complies  by 
[insulting.  Executive  Order  13084 
equires  EPA  to  provide  to  the  Office  of 
vlanagement  and  Budget,  in  a  separately 
dentified  section  of  the  preamble  to  the 
iile,  a  description  of  the  extent  of  EPA's 
mor  consultation  with  representatives 
>f  affected  tribal  governments,  a 
summary  of  lLg  natiue  of  their  concerns, 
md  a  statement  supporting  the  need  to 
ssue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
qevelop  an  effective  process  permitting 
fleeted  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
I  md  timely  input  in  the  development  of 
1  egulatory  policies  on  matters  that, 
i  significantly  or  uniquely  affect  their 
Commimities."  Today's  proposed 
I  ictions  do  not  significantly  or  imiquely 
I  [ffect  the  commimities  of  Indian  tribal 
( lovemments.  Accordingly,  the 
lequirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
I  hese  proposed  actions. 


E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  These 
proposed  actions  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  SIP 
approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  these  proposed  actions  do  not 
create  any  new  requirements,  I  certify 
that  these  proposed  actions  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA.  427  U.S.  246,  255-«6  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  resuh  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  siector,  of  $100 
miUion  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  estabUsh  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  these 
proposed  actions  do  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  milUon 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  These  proposed  actions 
approve  preexisting  requirements 
under  State  or  local  law  and  withdraw 
Federal  requirements,  and  impose  no 


new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  these  proposed  actions. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Pub  L.  No.  104- 
113,  Sec.  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  0MB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards.  These 
federal  actions  do  not  involve  technical 
standards.  Therefore.  EPA  did  not 
consider  the  use  of  any  voluntary 
consensus  standards. 

List  of  Sublecti  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Particulate  matter. 

Dated:  December  22, 1998. 
Carol  Kf.  Browner, 
AdmimstiatoT. 

[FR  Doc.  98-34422  Filed  12-29-98:  8:45  am] 
MLUNOOOOE 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 
Office  of  Inspector  General 

45  CFR  Part  61 
RIN0M1-AA98 

Health  Care  Fraud  and  Abuse  Data 
Collection  program:  Reporting  of  Rnal 
Adverse  Actions— Extension  of 
Comment  Period 

AGENCY:  Office  of  Inspector  General 
(OIG),  HHS. 

ACTION:  Notice  of  proposed  rulemaking; 
extension  of  comment  period. 

summary:  On  October  30, 1998,  we 
published  a  notice  of  proposed 
rulemaking  designed  to  set  forth  the 
poUcy  and  procedures  for  implementing 
the  new  Healthcare  Integrity  and 
Protection  Data  Banks  (HIPDB),  in 
accordance  with  the  statutory 
requirements  of  section  1128E  of  the 
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Social  Security  Act,  as  added  by  section 
221(a)  of  tbe  Healtb  Insurance 
Portability  and  Accountability  Act 
(HIPAA)  of  1996  (63  FR  58341).  We  are 
extending  the  conunent  period  at  the 
request  of  several  organizations. 

DATES:  To  assure  consideration,  public 
comments  must  be  delivered  to  the 
address  provided  below  by  January  11, 
1999. 

ADDRESSES:  Please  mail  or  deliver  your 
written  comments  to  the  following 
address:  Health  Resources  and  Services 
Administration,  Biu«au  of  Health 
Professions,  Division  of  Quality 
Assurance,  Room  8-55.  Attention:  OIG- 
46-P.  5600  Fishers  Lane,  Rockville, 
Maryland  20857. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX).  In  commenting, 
please  refer  to  file  code  OIG— 46-P. 

FOR  FURTHER  INFORMATION  CONTACT:  Joel 
Schaer.  Office  of  Coimsel  to  the 
Inspector  General,  (202)  619-1306. 

SUPPLEMENTARY  INFORMATION:  The 

proposed  regulations  are  designed  to 
implement  section  221(a)  of  the  HIPAA, 
which  specifically  direct  the  Secretary 
to  establish  a  national  health  care  fi^ud 
and  abuse  data  collection  program  for 
the  reporting  and  disclosing  of  certain 
final  adverse  actions  taken  against 
health  care  providers,  suppliers  or 
practitioners;  and  maintain  a  data  base 
of  final  adverse  actions  taken  against 
health  care  providers,  suppliers  and 
practitioners.  We  indicated  in  the 
preamble  of  that  dociunent  that  we  are 
allowing  a  60-day  public  comment 
period  during  which  time  interested 
parties  could  submit  their  comments 
and  recommendations  regarding  the 
implementation  of  the  Healthcare 
Integrity  and  Protection  Data  Bank.  The 
Department  agreed  to  consider  all 
conmients  received  on  or  before 
December  29, 1998. 

Since  publication  of  the  proposed 
rule,  we  have  received  requests  from 
several  outside  organizations  and 
associations  to  extend  the  existing 
comment  period  beyond  the  60-day 
period.  Because  of  our  desire  to  work 
with  affected  outside  organizations  and 
associations  in  considering  their 
recommendations  in  establishing  viable 
and  operational  data  bank,  and  concerns 
from  some  parties  that  the  holiday 
season  has  hampered  their  ability  to 
poll  constituents  in  a  timely  and 
effective  manner  to  provide 
comprehensive  comments,  we  have 
agreed  to  extend  the  public  comment 
period  to  this  notice  of  proposed 
rulemaking  until  January  11, 1999. 


Dated:  December  8, 1998. 
Michael  Mangano, 
Principal  Deputy  Inspector  General. 

Approved:  December  21, 1998. 
Donna  E.  Shalala, 
Secretary. 
[FR  Doc.  98-34350  Filed  12-29-98;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN 1018-AF36 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Determination  of 
Critical  Hatiitat  for  the  Cactus 
Ferruginous  Pygmy-Owl 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule. 

summary:  We.  the  U.S.  Fish  and 
Wildlife  Service  (Service),  propose 
designation  of  critical  habitat  piusuant 
to  the  Endangered  Species  Act  of  1973, 
as  amended  (Act),  for  the  cactus 
ferruginous  pygmy-owl  (Glaucidium 
brasilianum  cactonim).  A  total  of 
approximately  730,565  acres  of  riverine 
riparian  habitat  and  upland  habitat  are 
proposed.  Proposed  critical  habitat  is  in 
Pima,  Cochise,  Pinal,  and  Maricopa 
counties,  Arizona.  If  this  proposal  is 
made  final,  section  7  of  the  Act  would 
prohibit  destruction  or  adverse 
modification  of  critical  habitat  by  any 
activity  funded,  authorized,  or  carried 
out  by  any  Federal  agency.  Section  4  of 
the  Act  requires  us  to  consider 
economic  and  other  impacts  of 
specifying  any  particular  area  as  critical 
habitat.  We  solicit  data  and  comments 
bom  the  public  on  all  aspects  of  this 
proposal,  including  data  on  the 
economic  and  other  impacts  of  the 
designation.  We  may  revise  this 
proposal  to  incorporate  or  address  new 
information  received  during  the 
comment  period. 

DATES:  We  will  accept  comments  until 
March  1, 1999.  We  will  hold  three 
public  hearings  on  this  proposed  rule; 
we  will  publish  the  dates  and  locations 
of  these  hearings  in  the  Federal  Register 
and  local  newspapers  at  least  15  days 
prior  to  the  first  hearing. 
ADDRESSES:  Send  comments  and 
information  to  the  Field  Supervisor, 
Arizona  Ecological  Services  Field 
Office,  U.S.  Fish  and  Wildlife  Service, 
2321  West  Royal  Palm  Road,  Suite  103. 
Phoenix,  Arizona,  85021-4951. 
Comments  and  materials  received  will 


be  available  for  public  inspection,  by 

appointment,  during  normal  business 

hours  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 

Gatz,  Endangered  Species  Coordinator, 

at  the  above  address  (telephone  602/ 

640-2720  ext.  240;  facsimile  602/640- 

2730). 

SUPPLBMENTARY  INFORMATION: 

Background 

The  cactiis  ferruginous  pygmy-owl 
(referred  to  as  "pygmy-owl"  in  this 
proposed  rule)  is  in  the  Order 
Strigiformes  and  the  Family  Strigidae.  It 
is  a  small  bird,  approximately  17 
centimeters  (6  3/4  inches)  long.  Males 
average  62  grams  (g)  (2.2  ounces  (oz)), 
and  females  average  75  g  (2.6  oz).  The 
pygmy-owl  is  reddish-brown  overall, 
with  a  cream-colored  belly  streaked 
with  reddish  brown.  Some  individuals 
are  grayish  brown,  rather  than  reddish 
brown.  The  crown  is  lightly  streaked, 
and  paired  black-and-white  spots  on  the 
nape  suggest  eyes.  The  ears  lack  tufts, 
and  the  eyes  are  yellow.  The  tail  is 
relatively  long  for  an  owl  and  is  colored 
reddish  browm  with  darker  brown  bars. 
The  pygmy-owl  is  diurnal  (active  diuing 
dayli^t),  and  its  call,  heard  primarily 
near  dawn  and  dusk,  is  a  monotonous 
series  of  short  notes. 

The  cactus  ferruginous  pygmy-owl  is 
one  of  four  subspecies  of  the  ferruginous 
pygmy-owl.  It  occius  irom  lowland 
central  Arizona  south  through  western 
Mexico  to  the  States  of  Colima  and 
Michoacan,  and  frtim  southern  Texas 
south  through  the  Mexican  States  of 
Tamaulipas  and  Nuevo  Leon.  Only  the 
Arizona  population  of  Glaucidium 
bmsilianum  cactonim  is  listed  as  an 
endangered  species. 

The  pygmy-owl  in  Arizona  occiu^  in 
a  variety  of  scrub  and  woodland 
communities,  including  riverbottom 
woodlands,  woody  thickets  ("bosques"), 
and  Sonoran  desertscrub.  Unifying 
habitat  characteristics  among  these 
communities  are  fairly  dense  woody 
thickets  or  woodlands,  with  trees  and/ 
or  cacti  large  enough  to  provide  nesting 
cavities.  The  pygmy-owl  occurs  at  low 
elevations,  generally  below  1,200  meters 
(m)  (4.000  feet  (ft))  (Swarth  1914. 
Karalus  and  Eckert  1974.  Monson  and 
Phillips  1981.  Johnsgard  1988, 
Enriquez-Rocha  et  al.  1993). 

The  pygmy-owl's  primary  habitats 
were  riparian  cottonwood  (Populus 
fremontii)  forests,  mesquite  bosques, 
and  Sonoran  desertscrub,  but  the 
subspecies  currently  occura  primarily  in 
Sonoran  desertscrub  associations  of  palo 
verde  (Cercidium  spp.).  bursage 
[Ambrosia  spp.),  ironwood  [Olneya 
tesota),  mesquite  (Prosopis  velutina,  and 
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''.  glandulosa),  acacia  [Acacia  spp.).  and 
pant  cacti  such  as  saguaro  [Camegiea 
pganteus).  and  organ  pipe  {Stenocereus 
thurberi)  (Oilman  1909,  Bent  1938,  van 
Rossem  1945,  Phillips  et  al.  1964, 
Benson  and  Phillips  1981,  Johnson- 
Xuican  et  al.  1988,  Millsap  and  Johnson 
1988).  Primary  prey  include  various 
vptiles,  insects,  birds,  and  small 
nammals  (Proudfoot  1996). 

hnevious  Federal  Action 

We  included  Glaucidium  brasilianum 
ractonim  in  our  Animal  Notice  of 
leview  as  a  category  2  candidate 
epecies  throughout  its  range  on  January 
i.  1989  (54  FR  554).  Category  2 
»ndidates  were  defined  as  those  taxa 
or  which  we  had  data  indicating  that 
isting  was  possibly  appropriate  but  for 
vhich  we  lacked  substantial 
nformation  on  vulnerability  and  threats 
o  support  proposed  listing  rules.  After 
loliciting  and  reviewing  additional 
nformation,  we  elevated  G.  b.  cactorum 
o  category  1  status  throughout  its  range 
n  our  November  21, 1991,  notice  of 
i  eview  (56  FR  58804).  Category  1 
andidates  were  defined  as  those  taxa 
or  which  we  had  sufficient  information 
I  >n  biological  vulnerability  and  threats 
o  support  proposed  listing  rules  but  for 
vhich  issuance  of  proposals  to  Ust  were 
irecluded  by  other  higher-priority 
isting  activities.  Beginning  with  our 
I  »mbined  plant  and  animal  notice  of 
eview  published  in  the  Federal 
legister  jn  February  28, 1996  (61  FR 
:'596),  we  discontinued  the  designation 
(»f  multiple  categories  of  candidates  and 
tnly  taxa  meeting  the  definition  of 
ormer  category  1  candidates  are  now 
]  Bcognized  as  candidates  for  listing 
purposes. 

On  May  26, 1992,  a  coalition  of 
I  onservation  organizations  (Calvin  et  al. 
992)  petitioned  us  to  list  the  pygmy- 
owl  as  an  endangered  species  imder  the 
i  ict.  The  petitioners  also  requested 
designation  of  critical  habitat.  In 
u:cordance  with  section  4(b)(3)(A)  of 
t  be  Act,  on  March  9, 1993,  we  published 
I  finding  that  the  petition  presented 
I  ubstantial  scientific  or  commercial 
i  [iformation  indicating  that  listing  of  the 
ygmy-owl  may  be  warranted  and 
immenced  a  status  review  of  the 
ibspecies  (58  FR  13045).  As  a  result  of 
Tormation  collected  and  evaluated 
luring  the  status  review,  including 
Tormation  collected  diuing  a  public 

ent  period,  we  published  a 
posed  rul»to  list  the  pygmy-owl  as 
dangered  in  Arizona  and  threatened 
Texas  on  December  12, 1994  (59  FR 
03975).  We  proposed  designation  of 
dritical  habitat  in  Arizona.  After  a 
r9view  of  all  comments  received  in 
r  »sponse  to  the  proposed  rule,  we 


published  a  final  rule  on  March  10, 
1997  (62  FR  10730),  listing  the  pygmy- 
owl  as  endangered  in  Arizona.  We 
determined  that  Usting  in  Texas  was  hot 
warranted.  We  also  determined  that 
critical  habitat  designation  was  not 
prudent. 

On  October  31, 1997,  the  Southwest 
Center  for  Biological  Diversity  filed  a 
lawsuit  in  Federal  District  Court  in 
Arizona  against  the  Secretary  of  the 
Department  of  the  Interior  (Secretary) 
for  failure  to  designate  critical  habitat 
for  the  cactus  ferruginous  pygmy-owl 
and  the  Huachuca  water  umbel 
[Lilaeopsis  schaffneriana  ssp.  recurva), 
a  plant  (Southwest  Center  for  Biological 
Diversity  v.  Bruce  Babbitt,  Secretary  of 
the  Department  of  the  Interior;  CIV  97- 
704  TUC  ACM).  On  October  7, 1998, 
Alfi«do  C.  Marquez,  Senior  U.S.  District 
Judge,  issued  an  order  stating:  "There 
being  no  evidence  that  designation  of 
critical  habitat  for  the  pygmy-owl  and 
water  umbel  is  not  prudent,  the 
Secretary  shall,  without  further  delay, 
decide  whether  or  not  to  designate 
critical  habitat  for  the  pygmy-owl  and 
water  umbel  based  on  the  best  scientific 
and  commercial  information  available." 

On  November  25, 1998,  in  response  to 
a  motion  by  the  Plaintifi's  requesting 
clarification  of  the  October  7, 1998, 
order.  Judge  Marquez  further  ordered 
"that  within  30  days  of  the  date  of  this 
Order,  the  Secretary  shall  issue  the 
Proposed  Rules  for  designating  critical 
habitat  for  the  pygmy-owl  and  water 
umbel  •  *  •  and  that  within  six  months 
of  issuing  the  Proposed  Rules,  the 
Secretary  shall  issue  final  decisions 
regarding  the  designation  of  critical 
habitat  for  the  pygmy-owl  and  water 
umbel." 

Absent  the  court's  order,  the 
processing  of  this  proposed  rule  would 
not  conform  with  our  Fiscal  Year  1998 
and  1999  Listing  Priority  Guidance, 
published  on  May  8, 1998  (63  FR 
25502).  The  guidance  clarifies  the  order 
in  which  we  will  process  rulemakings 
giving  highest  priority  (Tier  1)  to 
processing  emergency  rules  to  add 
species  to  the  Lists  of  Endangered  and 
Threatened  Wildlife  and  Plants;  second 
priority  (Tier  2)  to  processing  final 
determinations  on  proposals  to  add 
species  to  the  lists,  processing  new 
listing  proposals,  processing 
administrative  findings  on  petitions  (to 
add  species  to  the  lists,  delist  species, 
or  reclassify  listed  species),  and 
processing  a  limited  number  of 
proposed  and  final  rules  to  delist  or 
reclassify  species;  and  third  priority 
(Tier  3)  to  processing  proposed  and  final 
rules  designating  critical  habitat.  The 
Service's  Southwest  Region  is  ciurently 
working  on  Tier  2  actions;  however,  we 


are  undertaking  this  Tier  3  action  in 
order  to  comply  with  the  above- 
mentioned  coiut  order. 

Critical  HabiUt 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as — (i)  the  specific  areas 
within  the  geographic  area  occupied  by 
a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  managembnt  considerations  or 
protection  and;  (ii)  specific  areas 
outside  the  geographic  area  occupied  by 
a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  that  are 
necessary  to  bring  an  endangered 
species  or  a  threatened  species  to  the 
point  at  which  listing  under  the  Act  is 
no  longer  necessary. 

Section  4(b)(2)  of  the  Act  requires  us 
to  base  critical  habitat  proposals  ui>on 
the  best  scientific  and  commercial  data 
available,  taking  into  consideration  the 
economic  impact,  and  any  other 
relevant  impact,  of  specifying  any 
particular  area  as  critical  habitat.  We 
may  exclude  areas  bom  critical  habitat 
designation  when  the  benefits  of 
exclusion  outweigh  the  benefits  of 
including  the  areas  as  critical  habitat, 
provided  the  exclusion  will  not  result  in 
the  extinction  of  the  species. 

Designation  of  critical  habitat  can 
help  focus  conservation  activities  for  a 
listed  species  by  identifying  areas,  both 
occupied  and  imoccupied,  that  contain 
or  could  develop  the  essential  habitat 
features  (primary  constituent  elements 
described  below)  and  that  are  essential 
for  the  conservation  of  a  listed  species. 
Designation  of  critical  habitat  alerts  the 
public  as  well  as  land-managing 
agencies  to  the  importance  of  these 
areas. 

Critical  habitat  also  identifies  areas 
that  may  require  special  management 
considerations  or  protection,  and  may 
provide  additional  protection  to  areas 
where  significant  threats  to  the  species 
have  been  identified.  Critical  habitat 
receives  protection  trom  the  prohibition 
against  destruction  or  adverse 
modification  through  required 
consultation  under  section  7  of  the  Act 
with  regard  to  actions  carried  out, 
funded,  or  authorized  by  a  Federal 
agency.  Section  7  also  requires 
conferences  on  Federal  actions  that  are 
likely  to  result  in  the  adverse 
modification  or  destruction  of  proposed 
critical  habitat.  Aside  firom  the  added 
protection  that  may  be  provided  under 
section  7,  the  Act  does  not  provide  other 
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forms  of  protection  to  lands  designated 
as  critical  habitat.  Because  consultation 
under  section  7  of  the  Act  does  not 
apply  to  activities  on  private  or  other 
non-Federal  lands  that  do  not  involve  a 
Federal  action,  critical  habitat 
designation  would  not  afford  any 
protection  against  such  activities. 

Section  7(a)(2)  of  the  Act  prohibits 
Federal  agencies  from  funding, 
authorizing,  or  carrying  out  actions 
likely  to  jeopardize  the  continued 
existence  of  a  threatened  or  endangered 
species,  or  that  are  likely  to  destroy  or 
adversely  modify  critical  habitat. 
"JeopanUze  the  continued  existence"  is 
defined  as  an  appreciable  reduction  in 
the  likelihood  of  survival  and  recovery 
of  a  listed  species.  "Destruction  or 
adverse  modification"  of  critical  habitat 
occurs  when  a  Federal  action 
appreciably  reduces  the  value  of  critical 
habitat  for  the  survival  and  recovery  of 
the  listed  species.  Thus,  the  definitions 
of  "jeopardy"  to  the  species  and 
"adverse  modification"  of  critical 
habitat  are  similar. 

Designating  critical  habitat  does  not, 
in  itself,  lead  to  recovery  of  a  listed 
species.  Designation  does  not  create  a 
management  plan,  establish  niunerical 
population  goals,  prescribe  specific 
management  actions  (inside  or  outside 
of  critical  habitat),  or  directly  afiiact 
areas  not  designated  as  critical  habitat. 
Specific  management  recommendations 
for  critical  habitat  are  most 
appropriately  addressed  in  recovery 
plans  and  management  plans,  and 
through  section  7  consultation. 

Critical  habitat  identifies  specific 
areas,  both  occupied  and  imoccupied. 
that  are  essential  to  the  conservation  of 
a  listed  species  and  that  may  require 
special  management  considerations  or 
protection.  Areas  that  do  not  currently 
contain  all  of  the  primary  constituent 
elements  but  that  could  develop  them  in 
the  future  may  be  essential  to  the 
conservation  of  the  species  and  may  be 
designated  as  critical  habitat. 

Section  3(5)(C)  of  the  Act  generally 
requires  that  not  all  areas  potentially 
occupied  by  a  species  be  designated  as 
critioil  habitat.  Therefore,  not  all  areas 
containing  the  primary  constituent 
elements  are  necessarily  essential  to  the 
conservation  of  the  species.  Areas  that 
contain  one  or  more  of  the  primary 
constituent  elements,  but  that  are  not 
included  within  critical  habitat 
boundaries,  may  still  be  important  to  a 
species'  conservation  and  may  be 
considered  under  other  parts  of  the  Act 
or  other  conservation  laws  and 
regulations. 


Primary  Constituent  Elements 

In  accordance  with  section  3(5)(A)(i) 
of  the  Act  and  regulations  at  50  CFR 
424.12.  in  determining  which  areas  to 
propose  as  critical  habitat,  we  consider 
those  physical  and  biological  features 
(primary  constituent  elements)  that  are 
essential  to  the  conservation  of  the 
species  and  that  may  require  special 
management  considerations  or 
protection.  These  include,  but  are  not 
limited  to,  the  following: 

•  Space  for  individuad  and 
population  growth,  and  for  normal 
behavior; 

•  Food,  water,  or  other  nutritional  or 
physiological  requirements; 

•  Cover  or  shelter; 

•  Sites  for  breeding,  reproduction,  or 
rearing  of  offspring;  and 

•  Habitats  that  are  protected  from 
disturbance  or  are  representative  of  the 
historic  geographical  and  ecological 
distributions  of  a  species. 

The  primary  constituent  elements  for 
the  pygmy-owl  are  those  habitat 
components  that  are  essential  for  the 
primary  biological  needs  of  foraging, 
nesting,  rearing  of  young,  roosting,  and 
sheltering.  The  primary  constituent 
elements  are  found,  or  could  develop,  in 
areas  that  support  or  have  the  potential 
to  support  riparian  forests,  riverbottom 
woodlands,  xeroriparian  (dry  riparian) 
forests,  plains  and  desert  grassland,  and 
the  Arizona  upland  subdivision  of 
Sonoran  desertscrub  (Turner  and  Brown 
1982).  Within  these  vegetative 
communities,  specific  plant  associations 
that  contain  or  could  develop  the 
primary  constituent  elements  include 
those  dominated  by  Cottonwood,  willow 
[Salix  spp.),  ash  (Fraxinus  velutina), 
mesquite,  palo  verde,  ironwood.  saguaro 
cactus,  organ  pipe  cactus,  creosote 
{Lanea  tridentata),  acacia,  and/or 
hackberry  {Celtis  spp.). 

In  river  floodplains,  the  presence  of 
surface  or  subsurface  water  is  critical  in 
maintaining  pygmy-owl  habitat. 
Riverine  riparian  woodlands  and 
thickets  are  dependent  on  availability  of 
groimdwater  at  or  near  the  suirface. 
Surface  or  subsurface  moisture  may  also 
be  important  in  maintaining  various 
species  comprising  the  pygmy-owl's 
prey  base. 

Methods 

In  developing  this  critical  habitat 
proposal  for  the  pygmy-owl,  we 
attempted  to  form  an  interconnected 
system  of  suitable  and  potential  habitat 
areas  extending  from  southern  Arizona 
to  the  northernmost  recent  pygmy-owl 
occurrence.  Areas  proposed  as  critical 
habitat  meet  the  definition  of  critical 
habitat  under  section  3  of  the  Act  in  that 


they  are  areas  within  the  geographical 
area  occupied  by  the  species  that  are 
essential  to  the  conservation  of  the 
species  and  in  need  of  special 
management  considerations  or 
protection. 

In  an  effort  to  map  areas  essential  to 
the  conservation  of  the  species,  we  used 
data  on  known  pygmy-owl  locations  to 
initially  identify  important  areas.  We 
then  connected  these  areas  based  on  the 
topographic  and  vegetative  features 
believed  most  likely  to  support  resident 
pygmy-owls  and/or  facilitate  movement 
of  birds  between  known  habitat  areas. 
Facilitating  movement  of  birds  between 
habitat  areas  is  important  for  dispersal 
and  gene  flow.  In  selecting  areas,  we 
avoided  private  lands  to  the  extent 
possible,  and  instead  concentrated  on 
public  (State  and  Federal)  lands. 
However,  we  are  proposing  designation 
as  critical  habitat  some  important 
privately  owned  areas,  sudi  as  the  area 
northwest  of  Tucson  which  supports  the 
greatest  known  concentration  of  pygmy-  ' 
owls  in  Arizona. 

In  selecting  areas  for  inclusion  in 
proposed  critical  habitat,  we  made  an 
effort  to  avoid  developed  areas  such  as 
towns,  agricultural  lands,  and  other 
lands  unlikely  to  contribute  to  pygmy- 
owl  conservation.  Given  the  short 
period  of  time  in  which  we  were 
required  to  complete  this  proposal,  we 
were  unable  to  map  critical  habitat  in 
sufficient  detail  to  exclude  all  such 
areas.  However,  within  the  delineated 
critical  habitat  boundaries,  only  lands 
containing,  or  having  the  potential  to 
develop,  die  primary  constituent 
elements  described  above  are 
considered  critical  habitat.  Existing 
features  and  structures  within  the 
proposed  area,  such  as  buildings,  roads, 
aqueducts,  railroads,  and  other  features, 
do  not  contain,  and  do  not  have  the 
potential  to  develop,  the  primary 
constituent  elements  and  are  not 
considered  critical  habitat. 

In  selecting  areas  to  propose  as 
critical  habitat,  we  attempted  to  exclude 
areas  believed  to  be  adequately 
protected,  or  where  current  management 
is  compatible  with  pyginy-owls  and  is 
likely  to  remain  so  into  the  future.  We 
excluded  National  Park  lands  (Organ 
Pipe  Cactus  National  Monimient  and 
Saguaro  National  Park)  and  national 
wildlife  refuges  (Cabeza  Prieta  and 
Buenos  Aires  National  Wildlife 
Refuges).  We  also  excluded  non-Federal 
lands  covered  by  a  legally  operative 
incidental  take  permit  for  pygmy-owls 
issued  under  section  10(a)(1)(B)  of  the 
Act.  However,  we  did  not  exclude  areas 
currently  managed  in  a  manner 
compatible  with  pygmy-owls  ^ere 
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iuch  management  may  not  be  assured  in 
he  future  (e.g.,  county  and  State  parks). 

In  addition,  lands  of  the  Tohono 
3'odham  Indian  Reservation  are  not 
ncluded  in  this  proposal.  We  are  aware 
hat  pygmy-owls  and  pygmy-owl  habitat 
ikely  exist  on  the  Reservation,  and  we 
>elieve  these  Tribal  lands  are  important 
to  the  species'  continued  existence  in 
Arizona.  However,  the  short  amount  of 
time  given  by  the  court  to  propose 
critical  habitat  precluded  us  from 
adequately  coordinating  with  the  Tribe 
to  obtain  pygmy-owl  location  and 
habitat  information.  In  addition,  we 
were  unable  to  assess  whether  current 

tr  futiure  tribal  management  is  likely  to 
laintain  py^y-owls  into  the  futme, 
although  the  probable  existence  of  both 
tygmy-owls  and  pygmy-owl  habitat 
^ad  us  to  believe  that  current 
iianagement  may  be  compatible  with 
tihe  species.  In  accordance  with 
Secretarial  Order  3206:  American  Indian 
Tribal  Rights,  Federal-Tribal  Trust 
Responsibilities  and  the  Endangered 
Species  Act,  subsequent  to  this 
jiroposal,  we  will  coordinate  with  the 
Tribe  to  determine  whether  any  Tribal 
lands  are  essential  for  the  conservation 
of  the  species  and  require  special 
management  considerations  or 
protection. 

We  did  not  propose  all  pygmy-owl 
I  listorical  habitat  as  critical  habitat.  We 
I  roposed  those  areas  that  we  believe  are 


essential  for  the  conservation  of  the 
pygmy-owl  and  in  need  of  special 
management  or  protection. 

In  siunmary,  the  proposed  critical 
habitat  areas  descrioed  below,  and 
protected  areas  either  known  or 
suspected  to  contain  some  of  the 
primary  constituent  elements  but  not 
proposed  as  critical  habitat  (e.g., 
National  Park  land,  national  wildlife 
refuge  lands,  etc.),  constitute  our  best 
assessment  of  areas  needed  for  the 
species'  conservation.  As  described 
above,  we  will  coordinate  with  the 
Tohono  O'odham  Indian  Tribe  to 
determine  whether  any  Tribal  lands  are 
essential  for  the  conservation  of  the 
species  and  require  special  management 
considerations  or  protection.  Also,  we 
recently  appointed  the  Cactus 
Ferruginous  Pygmy-Owl  Recovery  Team 
that  will  develop  a  recovery  plan  for  the 
species.  The  experts  on  this  team  will 
conduct  a  far  more  thorough  analysis 
than  we  were  able  to  conduct  in  the 
short  amount  of  time  allowed  by  the 
Court  Order.  Upon  the  team's 
completion  of  a  recovery  plan,  we  will 
evaluate  the  plan's  recommendations 
and  reexamine  if  and  where  critical 
habitat  is  appropriate. 

Proposed  Critical  Habitat  Designation 

In  determining  areas  that  are  essential 
for  the  survival  and  recovery  of  the 
species,  we  used  the  best  scientific 


information  obtainable  in  the  time 
allowed  by  the  court.  This  information 
included  habitat  suitability  and  site- 
specific  species  information.  To  date, 
limited  survey  effort  or  research  has 
been  done  to  identify  and  define 
specific  habitat  needs  of  pygmy-owls  in 
Arizona  or  to  determine  Uieir 
distribution.  Only  preliminary  habitat 
assessment  work  has  begun  over  small 
portions  of  the  State,  primarily  on 
Bureau  of  Land  Management  (BLM) 
lands.  We  emphasized  areas  containing 
most  of  the  verified  pygmy-owl 
occurrences,  especially  recent  ones.  In 
order  to  maintain  genetic  and 
demographic  interchange  that  will  help 
maintain  the  viability  of  a  regional 
metapopulation,  we  included  areas  that 
allow  movement  between  areas 
supporting  pygmy-owls. 

Table  1  shows  the  approximate 
acreage  of  proposed  critical  habitat  by 
county  and  land  ownership.  Critical 
habitat  proposed  for  the  pygmy-owl 
includes  river  floodplains  and  Sonoran 
desertscrub  communities  in  Pima. 
Cochise,  Pinal,  and  Maricopa  Counties, 
Arizona.  To  provide  additional 
information,  we  have  grouped  areas 
proposed  as  critical  habitat  into  critical 
habitat  units  (see  maps).  A  brief 
description  of  each  unit  and  reasons  for 
proposing  as  critical  habitat  are 
presented  below. 


Table  l.— Approximate  Critical  Habitat  Acreage  by  County  and  Land  Ownership 

[Note:  Acreage  estimates  are  from  maps  dted  in  legal  descriptions] 


^  orest  Service 

Sureau  of  Land  Management 

State 

Private 

[)ther* 


Total 


Pima 
County 


0 

21,070 

154.750 

60,060 

20,700 


261,580 


Cochise 
County 


0 

0 

2,420 

2,420 

0 


4,840 


'includes:  Bureau  of  Reclamation,  Tucson  Mountain  County  Parte,  Department  of  Defense. 


Pinal 
County 


4,160 

90,640 

258,005 

74,400 

4,000 


431,205 


Maricopa 
County 


32,840 

0 

0 

100 

0 


32,940 


Total 


37,000 
111,710 
420,175 
136,980 

24,700 


730.565 


[liiitl 

This  imit  lies  between  Buenos  Aires 
^  ational  Wildlife  Refuge  and  the 
itohono  O'odham  Indian  Reservation. 
This  xmit  is  primarily  State  Trust  lands, 
With  some  dispersed  private  ovmership, 
|tid  contains  upland  habitats  and 
Washes  that  are  suitable  for  pygmy-owls. 
This  area  is  important  berause  it  is  close 
fO  recent  pygmy-owl  occurrences  on  the 
^earby  refuge,  and  because  it  would 
brovide  additional  opportunities  for 
demographic  and  genetic  interchange 
between  pygmy-owls  in  Mexico  and  the 
L  nited  States  as  well  as  expansion  of 
9  }piilations  for  recovery.  Proposed 


critical  habitat  in  this  area,  together 
with  protected  lands  on  the  refuge  and 
habitat  on  the  Reservation,  constitutes  a 
large  block  of  pygmy-owl  habitat. 

Unit  2 

This  unit  connects  habitat  on  the 
Tohono  O'odham  Indian  Reservation  to 
habitat  in  Saguaro  National  Park  West 
and  Tucson  Mountain  County  Park. 
Ownership  in  this  area  is  primarily 
BLM,  State  Trust,  Bureau  of 
Reclamation,  Pima  County,  and  some 
private.  The  area  consists  of  Sonoran 
desertscrub  and  mesquite  bosques 
interspersed  by  washes.  This  east-west 


habitat  corridor,  together  with  the 
"Garcia  Strip"  of  the  Reservation, 
includes  suitable  habitat  for  occupancy, 
movement,  and  genetic  interchange  of 
pygmy-owls  between  the  Reservation 
and  the  western  Tucson  region. 

Unit  3 

This  unit  connects  suitable  habitat  in 
Unit  2  and  Saguaro  National  Park  West 
to  Unit  4.  which  has  the  highest  known 
concentration  of  pygmy-owls  in 
Arizona.  The  land  ownership  in  this 
area  is  mostly  private.  This  area 
includes  a  recent  pygmy-owl  site  west 
of  Interstate  10  and  provides  a  possible 


connection  to  habitat  in  the  northwest 
Tucson  region.  Because  of  existing  and 
I  ^        past  land  management  practices  and 
development,  this  area  contains  the 
narrowest  habitat  linkage  between  other 
areas  proposed  for  critical  habitat.  Few 
options  currently  exist  for  movement  of 
pygmy-owls  in  this  portion  of  their 
known  range  based  on  our  limited 
knowledge  of  their  movement  between 
areas  at  this  time  (Scott  Richardson, 
Arizona  Game  and  Fish  Department 
(AGFD),  pers.  comm.  1998). 

Unit  4 

This  unit  is  located  in  the  northwest 
portion  of  Tucson  north  of  Interstate  10 
and  contains  the  highest  number  of 
known  pygmy-owls  in  Arizona.  This 
unit  contains  mostly  private  and  county 
lands.  The  areas  proposed  for  critical 
habitat  include  known  locations  of 
pygmy-owls  and  adjacent  habitats  and  is 
bounded  by  La  Cholla  Boulevard  to  the 
east,  Cortaro  Road  to  the  south. 
Interstate  10  to  the  west,  and  the 
Tortolita  Mountains  to  the  north.  In  the 
immediate  Tucson  area,  and  to  the 
south  of  Unit  4,  very  little  suitable 
habitat  remains  due  to  residential, 
commercial  and  agricultiiral 
development.  Historically,  these  upland 
and  riparian  areas  may  have  supported 
pygmy-owls.  The  area  proposed  for 
critical  habitat  contains  stands  of 
ironwood  and  saguaro,  mesquite 
.    bosques,  and  several  washes,  and 
includes  the  most  contiguous  and 
highest  quality  pygmy-owl  habitat  based 
on  current  information  (Scott 
Richardson,  AGFD,  pers.  comm.  1998). 

Units  SA  and  SB 

Unit  5  includes  two  habitat  corridors 
to  connect  habitat  in  the  northwest 
Tucson  region  to  riparian  habitats  to  the 
north  on  the  Gila  River  (5A)  and  to  the 
east  on  San  Pedro  River  (5B).  Land 
ownership  is  mostly  BLM,  State  Trust, 
and  private.  This  area  also  includes 
recent  pygmy-owl  occurrences  in 
southern  Pinal  Coimty,  although  only  a 
limited  number  of  surveys  have  been 
conducted  to  determine  if  pygmy-owls 
are  present  in  this  area.  Relatively  intact 
riparian  woodland  habitats  still  remain 
along  portions  of  the  Gila  and  San  Pedro 
rivers.  These  units  contain  historic 
pygmy-owl  locations  and/or  areas 
thought  to  contain  suitable  upland 
habitat  (Dave  Krueper,  BLM,  pers. 
comm.  1998). 

Limited  habitat  assessment  has  been 
completed  within  these  corridors  and 
few  historic  or  ciurent  pygmy-owl 
occurrences  have  been  docimiented. 
However,  the  BLM  has  conducted  some 
habitat  assessments  on  their  lands  in 
this  area  and  rated  the  habitat  suitability 


for  pygmy-owls  as  moderate  to  high 
(David  Krueper,  pers.  comm.  1998).  We 
included  these  two  corridors  because 
they  constitute  areas  for  dispersal  and 
survival.  Where  possible,  we  avoided 
some  of  the  higher  elevation  areas 
which  likely  contain  lower  quality 
habitat. 

We  are  only  beginning  to  understand 
the  importance  of  upland  habitat  to  the 
pygmy-owl.  Although  historical 
observations  of  pygmy-owls  were  almost 
exclusively  in  riparian  woodlands 
(Breninger  1898  in  Bent  1938),  almost 
all  of  the  recent  records  of  pygmy-owls 
have  been  in  Sonoran  desertscrub  and 
mesquite  bosque  upland  areas  and 
washes.  Based  on  the  current 
information,  we  believe  these  two 
corridors  (5A  and  5B)  provide  the 
highest  potential  for  supporting  resident 
and  dispersing  pygmy-owls  through  this 
area.  Without  these  habitat  linkages, 
demographic  and  genetic  connectivity 
and  exchange  may  not  be  maintained 
between  known  populations  in  the 
northwest  Tucson  region  and  riparian 
habitats  in  the  Gila  and  San  Pedro 
rivers. 

Unite 

This  unit  includes  the  riparian 
woodlands  of  the  middle  and  lower  San 
Pedro  River  and  a  portion  of  the  Gila 
River.  There  were  four  pygmy-owls 
dociunented  in  the  mid-1980s  from 
lower  San  Pedro  River  woodlands. 
Similar  riparian  woodlands  and 
associated  upland  habitats  with  saguaro 
cactus  are  present  along  the  San  Pedro 
upstream  (to  the  south)  to 
approximately  the  town  of  Cascabel. 

The  San  Pedro  River  riparian  corridor 
connects  to  the  Gila  River  to  the  north. 
This  section  of  the  Gila  River  also 
contains  riparian  woodland  habitats 
which  we  believe  are  suitable  for 
pygmy-owls  (Roy  Johnson  pers.  comm. 
1998).  We  are  proposing  these  areas  as 
critical  habitat  because  of  the 
importance,  based  on  the  early  records 
of  naturalists  during  the  late  1800s  and 
early  1900s,  of  riparian  woodland 
habitats,  the  presence  of  suitable 
.  habitat,  and  the  linkage  these  areas 
provide  to  other  historical  locations  and 
suitable  habitat  to  the  north. 

Unit? 

This  unit  links  riparian  habitat  on  the 
Gila  River  to  other  upland  habitats  and 
ultimately  to  the  remaining  woodland 
habitat  along  the  Salt  River  where 
pygmy-owls  were  collected  in  the  1940s 
and  1950s  and  where  this  species  was 
recorded  in  the  early  1970s.  Land 
ownership  in  this  area  is  primarily 
BLM,  State  Trust,  Forest  Service,  and 
some  dispersed  private.  Althou^  recent 


surveys  have  not  located  pygmy-owls  in 
riparian  areas  in  this  unit,  riparian 
woodland  habitats  remain  along 
portions  of  the  Salt  River  in  this  area 
(Roy  Johnson  pers.  comm.  1998).  In 
dehneating  this  unit,  we  considered 
elevation,  topographic  features,  and 
existing  developed  areas  and 
determined  that  a  habitat  linkage  that 
includes  Sonoran  upland  desertscrub 
will  provide  connectivity  and  suitable 
habitats  between  riparian  woodland 
habitats  along  the  Gila  and  Salt  rivers. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal,  State,  and  private  agencies, 
groups,  and  individuals.  The  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  the  States  and 
requires  that  recovery  actions  be  carried 
out  for  all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  certain  activities 
Involving  listed  species  are  discussed, 
in  part,  below. 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  proposed  or  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  designated  or 
proposed.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  with  us  on  any  action 
that  is  likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  destruction  or  adverse  modification 
of  proposed  critical  habitat.  If  a  species 
is  listed  or  critical  habitat  is  designated 
subsequently,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that  activities 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat. 
If  a  Federal  action  may  afliect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  consultation  with  us. 

Section  7(a)(4)  of  the  Act  and 
regulations  at  50  CFR  402.10  require 
Federal  agencies  to  confer  with  us  on 
any  action  that  is  likely  to  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  Regulations  at 
50  CFR  402.16  require  Federal  agencies 
to  reinitiate  consultation  on  previously 
reviewed  actions  in  instances  where 
critical  habitat  is  subsequently 
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designated.  Consequently,  some  Federal 
agencies  may  request  conferencing  with 
us  on  actions  for  which  formal 
consultation  has  been  completed. 
Conference  reports  provide  conservation 
recommendations  to  assist  the  agency  in 
iliminating  conflicts  that  may  be  caused 
jy  the  proposed  action.  The 
conservation  recommendations  in  a 
conference  report  are  advisory. 

We  may  issue  a  formal  conference 
report  if  requested  by  a  Federal  agency, 
formal  conference  reports  on  proposed 
aritical  habitat  contain  a  biological 
ipinion  that  is  prepared  according  to  50 
ZFR  402.14,  as  if  critical  habitat  were 
lesignated.  We  may  adopt  the  formal 
sonference  report  as  the  biological 
ipinion  when  the  critical  habitat  is 
Msignated,  if  no  significant  new 
nformation  or  changes  in  the  action 
liter  the  content  of  the  opinion  (see  50 
yR  402.10(d)).  We  may  also  prepare  a 
brmal  conference  report  to  address  the 
iffects  on  proposed  critical  habitat  from 
ssuance  of  an  incidental  take  permit, 
inder  section  10(a)(1)(B)  of  the  Act. 

Activities  on  Federal  lands  that  may 
iffect  the  pygmy-owl  or  its  critical 
labitat  will  require  section  7 
consultation.  Activities  on  private  or 
State  lands  requiring  a  permit  &Y>m  a 
'ederal  agency,  such  as  a  permit  from 
he  U.S.  Army  Corps  of  Ei^ineers  imder 
I  lection  404  of  the  Clean  Water  Act, 
vould  also  be  subject  to  the  section  7 
I  »nsultation  process.  Federal  actions 
]  lot  affecting  the  species,  as  well  as 
I  ictions  on  non-Federal  lands  that  are 
1  lot  federally  funded  or  permitted  would 
1  tot  require  section  7  consultation. 

Section  4(b)(8)  of  the  Act  requires  us 
0  describe  in  any  proposed  or  final 
Bgulation  that  designates  critical 
Babitat  those  activities  involving  a 
Federal  action  that  may  adversely 
modify  such  habitat  or  that  may  be 
effected  by  such  designation.  Activities 
that  may  destroy  or  adversely  modify 
(bitical  habitat  include  those  that  alter 
me  primary  constituent  elements  to  an 
extent  that  the  value  of  critical  habitat 
fior  both  the  survival  and  recovery  of  the 
pygmy-owl  is  appreciably  reduced.  We 
note  that  such  activities  may  also 
jeopardize  the  continued  existence  of 
the  species.  Activities  that,  when 
carried  out,  funded,  or  authorized  by  a 
Federal  agency,  may  destroy  or 
adversely  modify  critical  h^itat 
pihclude,  but  are  not  limited  to: 
'  \  (1)  Removing,  thinning,  or  destroying 
ifegetation,  whether  by  burning  or 
mechanical,  chemical,  or  odier  means 
(e.g.,  woodcutting,  bulldozing, 
overgrazing,  construction,  road 
building,  mining,  herbicide  application, 
ate): 


(2)  Water  diversion  or  impoundment, 
groundwater  pumping,  or  other  activity 
that  alters  water  quality  or  quantity  to 
an  extent  that  riparian  vegetation  is 
significantly  affected;  and 

(3)  Recreational  activities  that 
appreciably  degrade  vegetation. 

If  you  have  questions  regarding 
whether  specific  activities  will 
constitute  adverse  modification  of 
critical  habitat,  contact  the  Field 
Supervisor,  Arizona  Ecological  Services 
Field  Office  (see  ADDRESSES  section). 
Requests  for  copies  of  the  regulations  on 
listed  wildlife  and  inquiries  about 
prohibitions  and  permits  may  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service,  Branch  of  Endangered  Species/ 
Permits,  P.O.  Box  1306,  Albuquerque, 
New  Mexico  87103  (telephone  505- 
248-6920,  facsimile  505-248-6922). 

Designation  of  critical  habitat  could 
affect  Federal  agency  activities 
including,  but  not  limited  to: 

(1)  Regulation  of  activities  affecting 
waters  of  the  United  States  by  the  Army 
Corps  of  Engineers  under  section  404  of 
the  Clean  Water  Act; 

(2)  Regulation  of  water  flows, 
damming,  diversion,  and  channelization 
by  Federal  agencies;  and 

(3)  Regulation  of  grazing,  mining,  or 
recreation  by  the  BLM  or  Forest  Service. 

Economic  Analysis 

Section  4(b)(2)  of  the  Act  requires  us 
to  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
information  available  and  to  consider 
the  economic  and  other  relevant 
impacts  of  designating  a  particular  area 
as  critical  habitat.  We  may  exclude  areas 
from  critical  habitat  upon  a 
determination  that  the  benefits  of  such 
exclusions  outweigh  the  benefits  of 
specifying  such  areas  as  critical  habitat. 
We  cannot  exclude  such  areas  from 
critical  habitat  when  such  exclusion 
will  result  in  the  extinction  of  the' 
species.  We  will  conduct  an  economic 
analysis  for  this  proposal  prior  to  a  final 
determination. 

Public  Commente  Solicited 

It  is  our  intent  that  any  final  action 
resulting  from  this  proposal  will  be  as 
accurate  and  as  effective  as  possible. 
Therefore,  we  solicit  comments  or 
suggestions  bam  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule.  We  particularly  seek 
comments  concerning: 

(1)  The  reasons  why  any  habitat 
should  or  should  not  be  determined  to 
be  critical  habitat  as  provided  by  section 
4  of  the  Act,  including  whether  the 
benefits  of  designation  will  outweigh 


any  threats  to  the  species  due  to 
designation; 

(2 J  Specific  information  on  the 
amount  and  distribution  of  pygmy-owls 
and  habitat,  and  what  habitat  is 
essential  to  the  conservation  of  the 
species  and  why; 

(3)  Land  use  practices  and  current  or 
planned  activities  in  the  subject  areas 
and  their  possible  impacts  on  proposed 
critical  habitat; 

(4)  Any  foreseeable  economic  or  other 
impacts  resulting  fium  the  proposed 
designation  of  critical  habitat,  in 
particular,  any  impacts  on  small  entities 
or  families;  and 

(5)  Economic  and  other  values 
associated  with  designating  critical 
habitat  for  the  pygmy-owl  such  as  those 
derived  frt>m  non-consumptive  uses 
(e.g.,  hiking,  camping,  bird-watching, 
enhanced  waterehed  protection, 
improved  air  quality,  increased  soil 
retention,  "existence  values,"  and 
reductions  in  administrative  costs). 

In  accordance  with  our  policy 
published  on  July  1, 1994  (59  FR 
34270).  we  will  seek  the  expert  opinions 
of  at  least  three  appropriate  and 
independent  specialists  regarding  this 
proposed  rule.  The  purpose  of  such 
review  is  to  ensure  listing  decisions  are 
based  on  scientifically  sound  data, 
assumptions,  and  analyses.  We  will 
send  these  peer  reviewers  copies  of  this 
proposed  rule  immediately  following 
publication  in  the  Federal  Register.  We 
will  invite  these  peer  reviewers  to 
comment,  during  the  public  comment 
period,  on  the  specific  assumptions  and 
conclusions  regarding  the  proposed 
designation  of  critical  habitat. 

We  will  consider  all  conunents  and 
information  received  during  the  60-day 
comment  period  on  this  proposed  rule 
dining  preparation  of  a  final 
rulemaking.  Accordingly,  the  final 
decision  may  differ  fix>m  this  proposal. 

Public  Hearings 

The  Act  provides  for  one  or  more 
public  hearings  on  this  proposal,  if 
requested.  We  intend  to  sdiedule  three 
public  bearings  on  this  proposal.  We 
will  announce  the  dates,  times,  and 
places  of  those  hearings  in  the  Federal 
Register  and  local  newspapers  at  least 
15  days  prior  to  the  first  hearing. 


ExecutiTe  Order  12866 

Executive  Order  12866  requires  each 
agency  to  write  regulations/notices  that 
are  easy  to  understand.  We  invite  your 
comments  on  how  to  make  this  notice 
easier  to  understand  including  answers 
to  questions  such  as  the  following:  (1) 
Are  the  requirements  in.the  notice 
clearly  stated?  (2)  Does  the  notice 
contain  technical  language  or  jargon  that 
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interferes  with  the  clarity?  (3)  Does  the 
format  of  the  notice  (grouping  and  order 
of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Is  the  description  offhe 
notice  in  the  "Supplementary 
Information"  section  of  the  preamble 
helpful  in  understanding  the  notice? 
What  else  could  we  do  to  make  the 
notice  easier  to  understand? 

Send  a  copy  of  any  comments  that 
concern  how  we  could  make  this  notice 
easier  to  understand  to:  Office  of 
Regulatory  Affairs.  Department  of  the 
Interior,  Room  7229. 1849  C  Street.  NW. 
Washington.  DC  20240.  You  may  e-mail 
your  comments  to  this  address: 
Execsec@ios.doi.gov. 

Required  Determinations 

1 .  Regulatory  Planning  and  Review 

In  accordance  with  Executive  Order 
12866.  this  action  was  submitted  for 
review  by  the  Office  of  Management  and 
Budget.  Following  issuance  of  this 
proposed  rule,  we  will  prepare  an 
economic  analysis  to  determine  the 
economic  consequences  of  designating 
the  specific  areas  identified  as  critical 
habitat.  If  our  economic  analysis  reveals 
that  the  economic  impacts  of 
designating  any  area  as  critical  habitat 
outweigh  tibe  benefits  of  designation,  we 
will  exclude  those  areas  from 
consideration,  unless  such  exclusion 
will  result  in  the  extinction  of  the 
species.  In  the  economic  analysis,  we 
will  address  any  possible 
inconsistencies  with  other  agencies' 
actions  and  any  effects  on  entitlements, 
grants,  user  fees,  loan  programs,  or  the 
rights  and  obligations  of  their  recipients. 
This  rule  will  not  raise  novel  legal  or 
policy  issues. 

2.  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.) 

In  the  economic  analysis,  we  will 
determine  whether  designation  of 
critical  habitat  will  have  a  significant 
effect  on  a  substantial  number  of  small 
entities. 

3.  Small  Business  Regulatory 
Enforcement  Fairness  Act  (5  U.S.C. 
804(2)) 

In  the  economic  analysis,  we  vtrill 
determine  whether  designation  of 
critical  habitat  will  cause  (a)  any  effect 
on  the  economy  of  $100  million  or 
more,  (b)  any  increases  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions  in  the 
economic  analysis,  or  (c)  any  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S.-based 


enterprises  to  compete  with  foreign- 
based  enterprises. 

4.  Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  et  seq.) 

In  the  economic  analysis,  we  will 
address  any  effects  to  small 
governments  resulting  from  designation 
of  critical  habitat  and  any  Federal 
mandate  of  $100  million  or  greater  in 
any  year. 

5.  Taking 

In  accordance  with  Executive  Order 
12630,  this  rule  does  not  have 
significant  takings  implications,  and  a 
takings  implication  assessment  is  not 
required.  This  proposed  rule,  if  made 
final,  will  not  "take"  private  property 
and  will  not  alter  the  value  of  private 
property.  Critical  habitat  designation  is 
only  applicable  to  Federal  lands  and  to 
private  lands  if  a  Federal  nexus  exists. 
We  do  not  designate  private  lands  as 
critical  habitat  unless  the  areas  are 
essential  to  the  conservation  of  a 
species. 

6.  Federalism 

This  proposed  rule,  if  made  final,  will 
not  affect  the  structure  or  role  of  States, 
and  will  not  have  direct,  substantial,  or 
significant  effects  on  States.  As 
previously  stated,  critical  habitat  is  only 
applicable  to  Federal  lands  and  to  non- 
Federal  lands  when  a  Federal  nexus 
exists.  If  our  economic  analysis  reveals 
that  the  economic  impacts  of 
designating  any  area  of  State  concern  as 
critical  habitat  outweigh  the  benefits  of 
designation,  we  will  exclude  those  areas 
fixim  consideration,  unless  such 
exclusion  will  result  in  the  extinction  of 
the  species. 

7.  Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Department  of  the  Interior's 
Office  of  the  Solicitor  has  determined 
that  this  nde  does  not  unduly  burden 
the  judicial  system  and  does  meet  the 
requirements  of  sections  3(a)  and  3(b)(2) 
of  the  Order.  The  Office  of  the  Solicitor 
also  will  review  the  final  determination 
for  this  proposal.  We  will  make  every 
effort  to  ensure  that  the  final 
determination  contains  no  drafting 
errors,  provides  clear  standards, 
simplifies  procedures,  reduces  burden, 
and  is  clearly  written  such  that 
litigation  risk  is  minimized. 

8.  Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

This  rule  does  not  contain  any 
information  collection  requirements  for 
which  Office  of  Management  and 
Budget  approval  under  the  Paperwork 
Reduction  Act  is  reqiiired. 


9.  National  Environmental  Policy  Act 

We  have  analyzed  this  rule  in 
accordance  with  the  criteria  of  the 
National  Environmental  Policy  Act.  We 
have  determined  that  this  rule  does  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  This  proposed 
designation  of  critical  habitat,  and  the 
resulting  final  determination,  will  not 
require  any  actions  that  will  affect  the 
environment.  No  construction  or 
destruction  in  any  form  is  required 
under  the  provisions  of  critical  habitat; 

10.  Govemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29. 1994. 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951)  and  512 
DM  2:  We  imderstand  that  we  must 
relate  to  federally  recognized  Tribes  on 
a  Govemment-to-Govemment  basis. 
Secretarial  Order  3206  American  Indian 
Tribal  Rights,  Federal-Tribal  Tmst 
Responsibilities  and  the  Endangered 
Species  Act  states  that  "Critical  habitat 
shall  not  be  designated  in  such  areas  (an 
area  that  may  impact  Tribal  trust 
resources]  imless  it  is  determined 
essential  to  conserve  a  listed  species.  In 
designating  critical  habitat,  the  Service 
shall  evaluate  and  document  the  extent 
to  which  the  conservation  needs  of  a 
listed  species  can  be  achieved  by 
limiting  the  designation  to  other  lands." 
Subsequent  to  this  proposal,  we  will 
coordinate  with  the  Tribe  and  analyze 
the  need  to  designate  critical  habitat  on 
Tribal  lands.  If,  as  a  result  of  such 
coordination  and  analysis,  we 
determine  that  some  Tribal  lands  should 
be  proposed  as  critical  habitat,  we  vnll 
amend  the  current  proposal  or  issue  a 
separate  proposal. 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 


Proposed  Regulation  Promulgation  PART  17— [AMENDED] 


For  the  reasons  given  in  the  preamble, 
we  propose  to  amend  50  CFR  part  17  as 
set  forth  below: 
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1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 


2.  Li  §  17.11(h)  revise  the  entry  for 
"Pygmy-owl,  cactus  ferruginous"  under 
"BIRDS"  to  read  as  foUows: 

§  17.1 1    Endangered  and  threatened 
wildlife. 

***** 

(h)»  *  * 


Species 


Common  name 


Birds 


'ygmy-owl,  cactus 
ferruginous. 


Scientific  name 


Historic  range 


Vertet)rate  population 

where  endangered  or 

threatened 


Status 


When 
listed 


Critical 
habitat 


Special 
rules 


Glaucidium 
brasilianum 
cactorum. 


U.S.A.  (AZ.  TX), 
Mexico; 


AZ 


600 


17.95(b) 


NA 


3.  In  §  17.95  add  critical  habitat  for 
he  cactus  ferruginous  pygmy-owl 
Glaucidium  brasilianum  cactorum) 
mder  paragraph  (b)  in  the  same 
alphabetical  order  as  this  species  occurs 
in  §  17.11(h).  to  read  as  follows: 

i  17.95    Critical  habitat— fiah  and  wildlife. 


(b)  Birds. 

*        *        *        • 

^ctus  ferruginous  pygmy-owl 
{Glaucidium  brasilianum  cactorum) 

1.  Critical  habitat  units  are  depicted  for 
'ima,  Cochise,  Pinal,  and  Maricopa  counties, 

.  Arizona,  on  the  maps  below. 

2.  Within  these  areas,  the  primary 

I  ionstituent  elements  are  those  habitat 

I  »mponents  that  are  essential  for  the  primary 

tiological  needs  of  foraging,  nesting,  rearing 
f  yoimg,  roosting,  and  sheltering.  The 
rimary  constituent  elements  are  found,  or 
I  »uld  develop,  in  areas  that  support,  or  have 
I  he  potential  to  support,  riparian  forests, 
I  iverbottom  woodlands,  xeroriparian  forests, 

tlains  and  desert  grassland,  and  the  Arizona 
lipland  subdivision  of  Sonoran  desertscrub 
tTumer  and  Brown  1982).  Within  these 
yegetative  communities,  specific  plant 
issociations  that  contain,  or  could  develop, 
the  primary  constituent  elements  include 
tjhose  dominated  by  cbttonwood  [Populus 
'  smontii),  willow  {Salix  spp.),  ash  (Fraxinus 

s/utiiia),  mesquite  {Prosopis  velutina,  and  P. 

bndulosa),  palo  verde  [Cercidium  spp.), 
nwood  [Olneya  tesota),  saguaro  cactus 
imegiea  giganteus),  organ  pipe  cactus 

tenocereus  thurberi),  creosote  [Larrea 

identata),  acacia  [Acacia  spp.),  and/or 
hackberry  (Celtis  spp.). 
I  3.  Critical  habitat  does  not  include  non- 

'ederal  lands  covered  by  a  legally  operative 

icidental  take  permit  for  cactus  ferruginous 

ygmy-owl  issued  under  section  10(a)  of  the 

LCL 

Map  Unit  1:  Pima  County,  Arizona.  From 
iLM  map  Sells,  Ariz.  1979,  Atascosa  Mts., 
i  Lriz.  1979.  Gila  and  Salt  Principal  Meridian, 
Vizona:  T.  17  S..  R.  8  E.,  sees.  1  to  3,  E'/i 
4,  E^/z  sec.  9,  sees.  10  to  16,  21  to  36; 


T.  17  S.,  R.  9  E.,  that  portion  of  sec.  1  lying 
west  of  St.  Hwy  286,  sees.  2  to  10,  those 
portions  of  sees.  11,12,  and  14  lying  west  of 
St  Hwy  286,  sees.  15  to  22,  those  portions 
of  sees.  23  and  26  lying  west  of  St.  Hwy  286, 
sees.  27  to  34.  that  portion  of  sec.  35  lying 
west  of  St  Hwy  286;  T.  18  S.,  R  7  E.,  see. 
1,  those  portions  of  sees.  2  and  11  lying  east 
of  Papago  Indian  Reservation  Bdy,  see.  12, 
those  portions  of  sees.  13, 14,  24,  25,  and  36 
lying  east  of  Papago  Indian  Reservation  Bdy; 
T.  18  S.,  R.  8  E..  sees.  1  to  36;  T.  18  S.,  R 
9  E.,  that  portion  of  sec.  2  lying  west  of  Hwy 
286,  sees.  3  to  10,  those  portions  of  sees:  11 
and  14  lying  west  of  St  Hwy  286,  sees.  15 
to  22,  those  portions  of  sees.  23,  26, 27  and 

28  lying  west  and  north  of  St  Hwy  286,  sees. 

29  to  31,  those  portions  of  sees.  32  and  33 
lying  west  and  north  of  St.  Hwy  286;  T.  19 
S.,  R.  7  E.,  those  portions  of  sees.  1, 12, 13, 

14,  and  23  lying  east  of  Papago  Indian 
Reservation  Bdy,  sees.  24  and  25,  those 
portions  of  sees.  26,  27,  and  34  lying  east  of 
Papago  Indian  Reservation  Bdy,  sees.  35,  36; 
T.  19  S.,  R.  8  E.,  sees.  1  to  12,  N>/«t  sec.  13, 
sees.  14  to  21,  W</^  sec.  22,  S^/i  sec.  26,  S^^ 
NWV4  sec  27,  sees.  28  to  36;  T.  19  S.,  R.  9 
E.,  sec.  6;  T.  20  S.,  R.  7  E.,  sees.  1,  2,  those 
portions  of  sees.  3, 9,  and  10  lying  east  of 
Papago  Indian  Reservation  Bdy,  sees.  11  to 

15,  those  portions  of  sees.  16, 17,  and  21 
lying  east  of  Papago  Indian  Reservation  Bdy, 
sees.  22  to  27,  those  portions  of  sees.  28,  29, 
32,  and  33  lying  east  of  Papago  Indian 
Reservation  Bdy,  sees.  34  to  36;  T.  20  S.,  R. 

8  E.,  sees.  2  to  11, 14  to  23,  27  to  33;  T.  21 
S.,  R.  7  E.,  sees.  1  to  4,  those  portions  of  sees. 
5  and  8  lying  east  of  Papago  Indian 
Reservation  Bdy,  sees.  9  to  16,  those  portions 
of  sees.  17  and  20  lying  east  of  Papago  Indian 
Reservation  Bdy,  sees.  21  to  27,  those 
portions  of  sees  28  and  29  lying  east  of 
Papago  Indian  Reservation  Bdy,  sees.  34  to 
36:  T.  21  S.,  R.  8  E.,  sees.  4  to  9;  T.  22  S., 
R.  7  E..  sees.  1  to  3, 10  to  15,  22,  23,  24;  T. 
22  S.,  R.  8  E.,  S'/i  SW,  SWV4  SEV.  see.  18, 
W  »/«j  *  W  V4  E  '/i  sec.  19.  that  portion  of  sec. 
20  outside  Buenos  Aires  NWR  Bdy,  sees.  29, 
30. 

Map  Unit  2:  Pima  County,  Arizona.  From 
BLM  map  Silver  Bell  Mts.,  Ariz.  1977.  Gila 
and  Salt  Principal  Meridian,  Arizona:  T.  13 


S.,  R.  9  E.,  sees.  31  to  36;  T.  13  S.,  R.  10  E.. 
sees.  31  to  36;  T.  13  S.,  R.  12  E.,  those 
portions  of  sees.  31  to  34  lying  within  Tucson 
Mountain  County  Park;  T.  14  S.,  R  9  E.,  sees. 

I  to  12;  T.  14  S.,  R  10  E.,  sees.  1  to  12;  T. 
14  S.,  R  11  E.,  that  portion  of  sec.  1  lying 
within  the  Tucson  Mountain  County  Park, 
secs.'s  to  8, 10, 11,  those  portions  of  sees. 
12  and  13  lying  within  Tucson  Mountain 
County  Park,  sec  14  and  15;  T.  14  S.,  R  12 
E.,  those  portions  of  sees.  1  to  25  lying  within 
Tucson  Mountain  County  Park;  T.  14  S.  R  13 
E.,  those  portions  of  sees.  7, 18, 19,  28,  29. 
and  30  lying  within  Tucson  Mountain 
County  Park. 

Map  Unit  3:  Pima  County,  Arizona.  From 
BLM  map  Silver  Bell  Mte.,  Ariz.  1977.  Gila 
and  Salt  Principal  Meridian,  Arizona:  T.  12 
S.,  R  12  E.,  those  portions  of  sees.  8  and  9 
lying  south  and  west  of  Interstate  10,  sees. 
17,  20.  and  29. 

Map  Unit  4:  Pima  and  Pinal  Counties, 
Arizona.  From  BLM  maps  Casa  Grande,  Ariz. 
1979,  Silver  Bell  Mts.,  Ariz.  1977.  Gila  and 
Salt  Principal  Meridian,  Arizona:  T.  10  S.,  R 

II  E.,  sees.  1  to  36;  T.  10  S..  R  12  E.,  sees. 
4  to  9, 16  to  21,  28  to  33;  T.  11  S..  R  11  E.. 
sees.  1  to  5,  9  to  15,  sees.  23,  24;  T.  11  S., 
R  12  E.,  sees.  3  to  10, 14  to  30,  N>/^  sec  31, 
sees.  32  to  36;  T.  11  S.,  R  13  E.,  sees.  19,  28 
to  33;  T.  12  S.,  R  12  E.,  sees.  1  to  4,  those 
pxirtions  of  sees.  8  and  9  lying  north  and  east 
of  Interstate  10,  sees.  10  to  14,  23,  24,  that 
portion  of  sec.  25  lying  north  of  W.  Cortaro 
Farms  Road,  that  portion  of  see.  26  lying 
north  of  W.  Cortaro  Farms  Road  and  north 
and  east  of  Interstate  10;  T.  12  S.,  R.  13  E., 
sees.  4  to  9, 16  to  21.  those  portions  of  sees. 
29  and  30  lying  north  of  W.  Cortaro  Farms 
Road. 

Map  Unit  5a:  Pinal  County,  Arizona.  From 
BLM  maps  Mesa,  Ariz.  1979,  Casa  Grande, 
Ariz.  1979.  Gila  and  Salt  Principal  Meridian, 
Arizona:  T.  5  S.,  R  11  E.,  sees.  1  to  36;  T. 
6  S.,  R  11  E.,  sees.  1  to  36;  T.  7  S.,  R  11 
E.,  sees.  1  to  36:  T.  8  S.,  R  11  E.,  sees.  1  to 
36;  T.  9  S.,  R  11  E.,  sees.  1  to  36. 

Map  Unit  5b:  Pinal  County,  Arizona.  From 
BLM  maps  Casa  Grande,  Ariz.  1979, 
Mammoth,  Ariz.  1986.  Gilo  and  Salt 
Principal  Meridian,  Arizona:  T.  8  S.,  R.  15  E., 
sees.  1  to  36;  T.  9  S.,  R  12  E.,  sees.  1  to  36; 
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T.  9  S.,  R.  13  E.,  sees.  1  to  36;  T.  9  S..  R.  14 
E.,  sees.  1  to  36;  T.  9  S..  R.  15  E..  sees.  1  to 
12. 14  to  21.  28  to  30. 

Map  Unit  6:  Cochise,  Pima,  and  Pinal 
Counties,  Arizona.  From  BLM  maps  Mesa, 
Ariz.  1979,  Globe,  Ariz.  1986,  Mammoth, 
Ariz.  1986,  and  Tucson,  Ariz.  1979.  Gila  and 
Salt  Principal  Meridian,  Arizona:  T.  4  S.,  R. 

9  E.,  those  portions  of  sees.  1, 12, 13,  and  24 
lying  east  of  U.S.  Hwy  89;  T.  4  S.,  R.  10  E., 
sees.  1  to  5,  that  portion  of  see.  6  lying  east 
of  U.S.  Hwy  89,  sees.  7  to  24;  T.  4  S.,  R.  11 
E.,  sees.  7  to  36;  T.  4  S.,  R.  12  E.,  sees.  1  to 
12;  T.  4  S.,  R.  13  E.,  that  portion  of  sec.  1 
lying  south  and  west  of  St.  Hwy  177,  sees. 

2  to  12;  T.  4  S.,  R.  14  E.,  those  portions  of 
sees.  6,  7,  8, 16,  and  17  lying  south  and  west 
of  St.  Hwy  177,  sees.  18,  20,  those  portions 
of  sees.  21, 22^^26,  and  27,  lying  south  and 
west  of  St.  Hwy  177,  sees.  28,  29,  33,  and  34, 
that  portion  of  sec.  35  lying  south  and  west 
of  St.  Hwy  177,  sec.  36;  T.  5  S.,  R.  14  E.,  those 
portions  of  sees.  1  and  2  lying  south  and  west 
of  St.  Hwy  177,  sees.  3, 11, 12;  T.  5  S.,  R. 
15  E.,  those  portions  of  sees.  6,  7, 8,  9,  and 

10  lying  south  and  west  of  St.  Hwy  177,  that 
portion  of  sec.  14  lying  south  and  west  of  the 
Pinal  and  Gila  counties  boundary  (all  within 
Pinal  County),  that  portion  of  sec.  15  lying 
south  of  St.  Hwy  177  and  west  of  the  Pinal 
and  Gila  counties  boundary  (all  within  Pinal 
County),  sees  16  to  22,  that  portion  of  see.  23 
lying  south  and  wrest  of  the  Pinal  and  Gila 
counties  boundary  (all  within  Pinal  County), 
that  portion  sec.  24  lying  west  of  St.  Hwy  77 
and  south  of  Pinal  and  Gila  counties 
boundary  (all  within  Pinal  County),  that 
portion  of  sec.  25  lying  south  and  west  of  St. 
Hwy  77,  sees.  26  and  36;  T.  5  S.,  R.  16  E., 
those  portions  of  sees.  30  and  31  lying  south 
and  west  of  St.  Hwy  77;  T.  6  S.,  R.  15  E.,  see. 
1;  T.  6  S.,  R.  16  E.,  those  portions  of  sees.  5 
and  6  lying  south  and  west  of  St.  Hwy  77, 
see.  7,  those  portions  of  sees.  8,  9,  and  17 
lying  south  and  west  of  St.  Hwy  77,  sees.  17 
and  20,  those  portions  of  sees.  21  and  28 
lying  west  of  St.  Hwy  77,  sees.  29  and  32, 
that  portion  of  see.  33  lying  west  of  St.  Hwy 
77;  T.  7  S.,  R.  16  E.,  that  portion  of  see.  4 
lying  west  of  St  Hwy  77,  sees.  5  to  8,  those 


portions  of  sees.  9, 10,  and  15  lying  south 
and  west  of  St.  Hwy  77,  sees.  16  to  21,  those 
portions  of  sees.  22,  23,  25,  and  26  lying 
south  and  west  of  St.  Hwy  77,  sees.  27  to  35, 
that  portion  of  sec.  36  lying  south  and  west 
of  St.  Hwy  77;  T.  8  S.,  R.  16  E.,  that  portion 
of  see.  1  lying  south  and  west  of  St.  Hwy  77, 
sees.  2  to  12, 15  to  22,  28  to  32;  T.  8  S.,  R. 
17  E.,  that  portion  of  sec.  6  south  and  west 
of  St.  Hwy  77,  that  portion  of  section  7  west 
of  St.  Hwy  77  and  west  of  River  Road,  that 
portion  of  sec.  17  lying  south  and  west  of 
River  Road,  that  portion  of  sec.  18  south  and 
west  of  River  Road  and  north  and  east  of  a 
line  defined  by  Camino  Rio  Road  where  it 
runs  southeasterly  from  the  west  boundary  of 
sec.  18  to  its  intersection  with  St.  Hwy  77 
then  southeasterly  along  St.  Hwy  77  to  its 
intersection  with  Old  State  Hwy  77  then 
along  Old  State  Hwy  77  to  its  intersection 
with  the  south  boundary  of  see.  18,  that 
portion  of  sec.  19  lying  east  of  Old  State 
Highway  77,  those  portions  of  sees.  20,  28, 
and  29  lying  south  and  west  of  River  Road, 
that  portion  of  sec.  30  lying  east  of  Old  State 
Hwy  77  and  St.  Hwy  77,  see.  32,  that  portion 
of  sec.  33  lying  west  of  River  Road;  T.  9  S., 
R.  16  E.,  sees.  5  to  8;  T.  9  S.,  R.  17  E.,  those 
portions  of  sees.  3  and  4  lying  west  of  River 
Road,  sec.  9,  those  portions  of  sees.  10, 14, 
and  15  lying  west  of  River  Road,  NE  1/4  see. 
22,  those  portions  of  sees.  23,  24,  and  25  west 
of  River  Road;  T.  9  S.,  R.  18  E.,  those  portions 
of  sees.  30  and  31  west  of  River  Road;  T.  10 
S.,  R.  18  E.,  those  portions  of  sees.  5, 6,  7, 
and  8  lying  north  and  east  of  Redington 
Road,  see.  9,  those  portions  of  sees.  16, 17, 
and  21  lying  north  and  east  of  Redington 
Road,  sees.  22  and  27,  those  portions  of  sees. 
28  and  33  lying  east  of  Redington  Road,  sec. 
34;  T.  11  S.,  R.  18  E.,  sec.  2,  those  portions 
of  sees.  3  and  10  lying  east  of  Redington 
Road,  sees.  11  and  14,  those  portions  of  sees. 
14  and  22  lying  east  of  Redington  Road,  sees. 
23  and  26,  that  portion  of  see.  27  lying  east 
of  Redington  Road,  that  portion  of  see.  34 
lying  east  of  Redington  Road  and  west  of 
Cascabel  Road,  that  portion  of  sec.  35  lying 
west  of  Cascabel  Road;  T.  12  S.,  R.  18  E.,  that 
portion  of  sec.  2  west  of  Cascabel  Road,  that 


portion  of  see.  3  lying  east  of  Redington 
Road,  those  portions  of  sees.  11, 12,  and  13 
lying  west  of  Cascabel  Road;  T.  12  S.,  R.  19 
E.,  those  portions  of  sees.  19,  29,  and  30  lying 
west  of  Cascabel  Road,  see.  31,  that  portion 
of  sec.  32  lying  west  of  Cascabel  Road;  T.  13 
S.,  R.  19  E.,  that  portion  of  sec.  4  lying  west 
of  Cascabel  Road,  see.  5,  those  portions  of 
sees.  9, 10,  and  15  lying  west  of  Cascabel 
Road. 

Map  Unit  7:  Maricopa  and  Pinal  Counties, 
Arizona.  From  BLM  maps  Theodore 
Roosevelt  Lake,  Ariz.  1981  and  Mesa,  Ariz. 
1979.  Gila  and  Salt  Principal  Meridian, 
Arizona:  T.  3  N.,  R.  7  E.,  that  portion  of  sec. 
33  lying  easterly  of  Salt  River  Indian 
Reservation  Bdy,  sees.  34  to  36;  T.  3  N.,  R. 

8  E.,  sees.  31  to  33;  T.  2  N.,  R.  7  E.,  sees.  1 

to  3,  those  portions  of  sees.  4,5,6  and  7  lying 
south  and  east  of  Salt  River  Indian 
Reservation  Bdy,  sees.  8  to  17,  that  portion 
of  see.  18  lying  south  and  east  Salt  River 
Indian  Reservation  Bdy,  sees.  19  to  25,  E  ^h 
sec.  26,  E  '/«j  sec.  35,  sec.  37;  T.  2  N.,  R.  8 
E.,  sees.  4  to  8, 18, 19,  25  to  36;  T.  2  N.,  R. 

9  E.,  sees.  30,  31;  T.  1  N.,  R.  9  E.,  sees.  6, 
7, 18  to  31,  27  to  30,  34  to  36;  T.  1  N.,  R. 

10  E.,  sees.  31,  32;  T.  1  S.,  R.  9  E.,  sees.  1 

to  3, 10  to  15,  22  to  26,  those  portions  of  sees. 
27,  35  and  36  lying  north  and  east  of  U.S. 
Hwy  60/89;  T.  1  S.,  R.  10  E.,  sees.  5  to  8, 17 
to  20,  29  to  32;  T.  2  S.,  R.  9  E.,  that  portion 
of  see  1  lying  north  and  east  of  U.S.  Hwy  60/ 
89;  T.  2  S.,  R.  10  E.,  sees.  1  to  5,  those 
portions  of  sees.  6,  7  and  8  lying  north  and 
east  of  U.S.  Hw^  60/89,  sees.  9  to  16,  that 
portion  of  sec.  17  lying  north  and  east  of  U.S. 
Hwy  60/89  and  south  and  east  of  U.S.  Hwy 
89,  that  portion  of  sec.  20  lying  east  of  U.S. 
Hwy  89,  sees.  21  to  28,  those  portions  of  sees. 
29  and  32  lying  east  of  U.S.  Hwy  89,  sees. 
33  to  36:  T.  3  S.,  R.  10  E.,  sees.  1  to  4,  those 
portions  of  sees.  5  and  8  lying  east  of  U.S. 
Hwy  89,  sees.  9  to  16,  those  portions  of  sees. 
17, 18,  and  19  lying  east  of  U.S.  Hwy  89, 
sees.  20  to  29,  those  portions  of  sees.  30  and 
31  lying  east  of  U.S.  Hwy  89,  sees.  32  to  36. 
Note:  Maps  follow: 
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Dated:  December  22, 1998. 
Donald  Barry, 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 

[FR  Doc.  98-34412  Filed  12-23-98;  3:59  pm) 

BIUINQ  OOOE  4310-55-C 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

SO  CFR  Part  17 

RIN1018-AF37 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Determination  of 
Critical  HaWat  for  the  Huachuca  Water 
Umt)el,  a  Plant 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule. 

summary:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  propose 
designation  of  critical  habitat  pursuant 
to  the  Endangered  Species  Act  of  1973, 
as  amended  (Act),  for  Lilaeopsis 
schaffneriana  ssp.  recurva,  Uie 
Huachuca  water  umbel,  a  plant. 
Proposed  critical  habitat  includes  a  total 
of  83.9  kilometers  (52.1  miles)  of 


streams  or  rivers  in  Cochise  and  Santa 
Cruz  counties,  Arizona.  If  this  proposal 
is  made  final,  section  7  of  the  Act  would 
prohibit  destruction  or  adverse 
modification  of  critical  habitat  by  any 
activity  funded,  authorized,  or  carried 
out  by  any  Federal  agency.  Section  4  of 
the  Act  requires  us  to  consider 
economic  and  other  impacts  of 
specifying  any  particular  area  as  critical 
habitat.  We  solicit  data  and  comments 
from  the  public  on  all  aspects  of  this 
proposal,  including  data  on  the 
economic  and  other  impacts  of  the 
designation.  We  may  revise  this 
proposal  to  incorporate  or  address  new 
information  received  during  the 
comment  period. 

DATES:  We  will  accept  comments  imtil 
March  1, 1999.  We  will  hold  a  public 
hearing  on  this  proposed  rule;  we  will 
publish  the  date  and  location  of  this 
hearing  in  the  Federal  Register  and 
local  newspapers  at  least  15  days  prior 
to  the  hearing. 

ADDRESSES:  Send  comments  and 
materials  to  the  Field  Supervisor, 
Arizona  Ecological  Services  Field 
Office,  U.S.  Fish  and  Wildlife  Service, 
2321  West  Royal  Pahn  Road,  Suite  103, 
Phoenix,  Arizona,  85021-4951. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 


appointment,  during  normal  business 
hours  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Gatz,  Endangered  Species  Coordinator, 
at  the  above  address  (telephone  602/ 
640-2720  ext.  240;  facsimile  602/640- 
2730). 

SUPPLEMENTARY  INFORMATION: 

Background 

Lilaeopsis  schaffneriana  ssp.  recurva 
(referred  to  as  Lilaeopsis  in  this 
proposed  rule),  the  Huachuca  water 
umbel,  is  a  plant  found  in  cienegas 
(desert  marshes),  streams  and  springs  in 
southern  Arizona  and  northern  Sonora, 
Mexico,  typically  in  mid-elevation 
wetland  commimities  often  surroimded 
by  relatively  arid  environments.  These 
communities  are  usually  associated 
with  perennial  springs  and  stream 
headwaters,  have  permanently  or 
seasonally  saturated  highly  organic 
soils,  and  have  a  low  probability  of 
flooding  or  scouring  (Hendrickson  and 
Minckley  1984).  Qenegas  support 
diverse  assemblages  of  animals  and 
plants,  including  many  species  of 
limited  distribution,  such  as  Lilaeopsis 
(Hendrickson  and  Minckley  1984,  Lowe 
1985,  Ohmart  and  Anderson  1982, 
Minckley  and  Brown  1982). 
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Cienegas,  perennial  streams,  and 
rivers  in  the  desert  southwest  are 

xtremely  rare.  The  Arizona  Game  and 

ish  Department  (1993)  recently 
iastimated  that  riparian  vegetation 
associated  with  perennial  streams 
domprises  about  0.4  percent  of  the  total 
i^d  area  of  Arizona,  with  present 

parian  areas  being  remnants  of  what 
ice  existed.  The  State  of  Arizona 
990)  estimated  that  up  to  90  percent 

f  the  riparian  habitat  along  Arizona's 
thajor  desert  watercourses  has  been  lost, 
degraded,  or  altered  in  historical  times. 
Ulaeopsis  occupies  small  portions  of 
these  rare  habitats. 

Lilaeopsis  is  an  herbaceous, 
isemiaquatic  to  occasionally  fully 
aquatic  perennial  plant  with  slender, 
arect  leaves  that  grow  from  creeping 
mizomes.  The  leaves  are  cylindrical. 
Hollow  with  no  pith,  and  have  septa 
(thin  partitions)  at  regular  intervals.  The 
kjellow-green  or  bright  green  leaves  are 
generally  1-3  millimeters  (mm)  (0.04- 
Q.12  inches  (in.))  in  diameter  and  often 
centimeters  (cm)  (1-2  in.)  tall,  but 
reach  up  to  20  cm  (8  in.)  tall  imder 
ivorable  conditions.  Three  to  10  very 
isinall  flowers  are  borne  on  an  umbel 
that  is  always  shorter  than  the  leaves. 
e  fruits  are  globose,  1.5-2  mm  (0.06- 
08  in.)  in  diameter,  and  usually 
ightly  longer  than  wide  (Affolter 
985).  The  species  reproduces  sexually 
ugh  flowering  and  asexually  from 
liiizomes  (root-like  stems);  the  latter 
brobably  being  the  primary  reproductive 


mode.  An  additional  dispersal 
opportimity  occujs  as  a  result  of  the 
dislodging  of  clumps  of  plants  which 
then  may  reroot  at  different  sites  along 
streams. 

Lilaeopsis  schaffneriana  spp.  recurva 
was  first  described  by  A.W.  Hill  based 
on  the  type  specimen  collected  near 
Tucson  in  1881  (Hill  1926).  Hill  applied 
the  name  Lilaeopsis  recurva  to  the 
specimen,  and  the  name  prevailed  imtil 
Affolter  (1985)  revised  the  genus. 
Affolter  applied  the  name  L. 
schaffneriana  ssp.  recurva  to  plants 
foimd  west  of  the  continental  divide. 

Previous  Federal  Action 

We  included  Lilaeopsis  schaffneriana 
ssp.  recurva,  then  under  the  name  L. 
recurva,  as  a  category  2  candidate  in  our 
November  28, 1983  (45  FR  82480),  and 
September  27, 1985  (50  FR  39526),  plant 
notices  of  review.  Category  2  candidates 
were  defined  as  those  taxa  for  which  we 
had  data  indicating  that  listing  was 
possibly  appropriate  but  for  which  we 
lacked  substantial  information  on 
vulnerability  and  threats  to  support 
proposed  listing  rules.  In  our  February 
21, 1990  (55  FR  6184),  and  September 
30, 1993  (58  FR  51144),  notices,  we 
included  Ulaeopsis  as  a  category  1 
candidate.  Category  1  candidates  were 
defined  as  those  taxa  for  which  we  had 
sufficient  information  on  biological 
vulnerability  and  threats  to  support 
proposed  listing  rules  but  for  which 
issuance  of  proposals  toiist  were 


precluded  by  other  higher-priority 
listing  activities.  Beginning  with  our 
combined  plant  and  animal  notice  of 
review  published  in  the  Federal 
Register  on  February  28, 1996  (61  FR 
7596),  we  discontinued  the  designation 
of  multiple  categories  of  candidates  and 
only  taxa  meeting  the  definition  of 
former  category  1  candidates  are  now 
recognized  as  candidates  for  listing 
purposes. 

0^  June  3, 1993,  we  received  a 
petition,  dated  May  31, 1993,  fit)m  a 
coalition  of  conservation  organizations 
(Suckling  et  al.  1993)  to  list  Lilaeopsis 
and  two  other  species  as  endangered 
species  pursuant  to  the  Act.  On 
Eiecember  14, 1993,  we  published  a 
notice  of  90-day  finding  that  the  petition 
presented  substantial  information 
indicating  that  listing  of  Lilaeopsis  may 
be  warranted,  and  requested  public 
comments  and  biological  data  on  the 
status  of  the  species  (58  FR  65325). 

On  April  3. 1995,  we  published  a 
proposal  (60  FR  16836)  to  list  Lilaeopsis 
and  two  other  species  as  endangered, 
and  again  requested  public  commenls 
and  biological  data  on  their  status.  After 
consideration  of  comments  and 
information  received  during  the 
comment  period,  we  listed  Lilaeopsis  as 
endangered  on  January  6, 1997. 

Section  4(a)(3)  of  the  Act  requires 
that,  to  the  maximum  extent  prudent 
and  determinable,  we  designate  critical 
habitat  at  the  time  we  determine  a 
species  to  be  endangered  or  threatened. 
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At  the  time  of  listing,  we  determined 
that  any  potential  benefits  of  critical 
habitat  beyond  that  of  listing,  when 
weighed  against  the  negative  impacts  of 
disclosing  site-specific  localities,  did 
not  yield  an  overall  benefit  to  the 
species,  and,  therefore,  that  designation 
of  critical  habitat  was  not  prudent. 

On  October  31, 1997,  Southwest 
Center  for  Biological  Diversity  filed  a 
lawsuit  in  Federal  District  Court  in 
Arizona  against  the  Department  of 
Interior  for  failure  to  designate  critical 
habitat  for  the  cactus  ferruginous 
pygmy-owl  (Glaucidium  brasilianum 
cactonun)  and  Lilaeopsis  (Southwest 
Center  for  Biological  Diversity  v.  Bruce 
Babbitt,  Secretary  of  the  Department  of 
the  Interior;  CIV  97-704  TUC  ACM).  On 
October  7, 1998,  Alfredo  C.  Marquez, 
Senior  U.S.  District  Judge,  issued  an 
order  stating  that  "There  being  no 
evidence  that  designation  of  critical 
habitat  for  the  pygmy-owl  and  water 
umbel  is  not  prudent,  the  Secretary 
shall,  without  further  delay,  decide 
whether  or  not  to  designate  critical 
habitat  for  the  pygmy-owl  and  water 
umbel  based  on  the  best  scientific  and 
commercial  information  available." 

On  November  25, 1998,  in  response  to 
the  Plaintiffs  motion  to  clarify  his 
initial  order.  Judge  Marquez  further 
ordered  "that  within  30  days  of  the  date 
of  this  Order,  the  Secretary  shall  issue 
the  Proposed  Rules  for  designating 
critical  habitat  for  the  pygmy-owl  and 
water  imibel .  .  .  and  that  within  six 
months  of  issuing  the  Proposed  Rules, 
the  Secretary  shall  issue  final  decisions 
regarding  the  designation  of  critical 
habitat  for  the  pygmy-owl  and  water 
umbel." 

Absent  the  court's  order,  the 
processing  of  this  proposed  rule  would 
not  conform  with  our  Fiscal  Year  1998 
and  1999  Listing  Priority  Guidance, 
published  on  May  8, 1998  (63  FR 
25502).  The  guidance  clarifies  the  order 
in  which  we  will  process  rulemakings 
giving  highest  priority  (Tier  1)  to 
processing  emergency  rules  to  add 
species  to  the  Lists  of  Endangered  and 
Threatened  Wildlife  and  Plants;  second 
priority  (Tier  2)  to  processing  final 
determinations  on  proposals  to  add 
species  to  the  Usts,  processing  new 
listing  proposals,  processing 
administrative  findings  on  petitions  (to 
add  species  to  the  lists,  delist  species, 
or  reclassify  listed  species),  and 
processing  a  limited  nimiber  of 
proposed  and  final  rules  to  delist  or 
reclassify  species;  and  third  priority 
(Tier  3)  to  processing  proposed  and  final 
rules  designating  critical  habitat.  The 
Service's  Southwest  Region  is  currently 
working  on  Tier  2  actions;  however,  we 
are  undertaking  this  Tier  3  action  in 


order  to  comply  with  the  above- 
mentioned  court  order. 

Habitat  Characteristics 

The  physical  and  biological  habitat 
features  essential  to  the  conservation  of 
Lilaeopsis  include  a  riparian  plant 
commimity  that  is  stable  over  time  and 
relatively  bee  of  nonnative  species,  a 
stream  channel  that  is  stable  and  subject 
to  periodic  flooding,  refugial  sites  (sites 
safe  from  catastrophic  flooding),  and  a 
permanently  wetted  substrate  (soil)  for 
growth  and  reproduction  of  the  plant. 

Lilaeopsis  has  an  opportunistic 
strategy  that  ensures  its  survival  in 
healthy  riverine  systems,  cienegas,  and 
springs.  In  upper  watersheds  that 
generally  do  not  experience  scouring 
floods,  Lilaeopsis  occuis  in  microsites 
(small  isolated  sites)  where  competition 
between  different  plant  species  is  low. 
At  these  sites,  Lilaeopsis  occurs  on 
wetted  soils  interspersed  with  other 
plants  at  low  density,  along  the 
periphery  of  the  wetted  channel,  or  in 
small  openings  in  the  imderstory.  The 
upper  Santa  Cruz  River  and  associated 
springs  in  the  San  Rafael  Valley,  where 
a  population  of  Lilaeopsis  occiirs,  is  an 
example  of  a  site  that  meets  these 
conditions.  The  types  of  microsites 
required  by  Lilaeopsis  were  generally 
lost  from  the  main  stems  of  l^e  San 
Pedro  and  Santa  Cruz  Rivers  when 
chaimel  entrenchment  occurred  in  the 
late  1800s.  Habitat  on  the  upper  San 
Pedro  River  is  recovering,  and 
Lilaeopsis  has  recently  recolonized 
small  reaches  of  the  main  channel. 

Lilaeopsis  can  occur  in  backwaters 
and  side  channeb  of  streams  and  rivers, 
and  in  nearby  springs.  After  a  flood, 
Lilaeopsis  can  rapidly  expand  its 
population  and  occupy  disturbed 
habitat  imtil  interspecific  competition 
exceeds  its  tolerance.  This  response  was 
recorded  at  Sonoita  Creek  in  August 
1988,  when  a  scouring  flood  removed 
about  95  percent  of  the  Lilaeopsis 
population  (Gori  et  al.  1990).  One  year 
later,  Lilaeopsis  had  recolonized  the 
stream  and  was  again  co-dominant  with 
Rorippa  nasturtium-aquaticum 
(watercress)  (Warren  et  al.  1991). 

The  expansion  and  contraction  of 
Lilaeopsis  populations  appears  to 
depend  on  the  presence  of  "refugia" 
where  the  species  can  escape  the  effects 
of  scouring  floods,  a  watershed  that  has 
an  unaltered  flow  regime,  and  a  healthy 
riparian  community  that  stabilizes  the 
channeL  Two  patches  of  Lilaeopsis  on 
the  San  Pedro  River  were  lost  during  a 
winter  flood  in  1994  and  the  species 
had  still  not  recolonized  that  area  as  of 
May  of  1995.  demonstrating  the 
dynamic  and  often  precarious  nature  of 
occurrences  within  a  riparian  system 


(Al  Anderson.  Grey  Hawk  Ranch,  in  litt. 
1995). 

Density  of  Lilaeopsis  plants  and  size 
of  populations  fluctuate  in  response  to 
both  flood  cycles  and  site 
characteristics.  Some  sites,  such  as 
Black  Draw,  have  a  few  sparsely 
distributed  clones,  possibly  due  to  the 
dense  shade  of  the  even-aged  overstory 
of  trees  and  deeply  entrenched  chaimel. 
The  Sonoita  Creek  population  occupies 
14.5  percent  of  a  500.5  square-meter  (sq- 
m)  (5,385  square-foot  (sq-ft))  patch  of 
habitat  (Gori  et  al.  1990).  Some 
populations  are  as  small  as  1-2  sq-m 
(11-22  sq-ft).  The  Scotia  Canyon 
population,  by  contrast,  has  dense  mats 
of  leaves.  Scotia  Canyon  contains  one  of 
the  larger  Lilaeopsis  populations, 
occupying  about  57  percent  of  the 
1,450-m  (4,756-fl)  perennial  reach  (Gori 
et  al.  1990;  Jim  Abbott,  Coronado 
National  Forest,  in  litt.  1994). 

While  the  extent  of  occupied  habitat 
can  be  estimated,  the  number  of 
individuals  in  each  population  is' 
difficult  to  determine  because  of  the 
intermeshing  nature  of  the  creeping 
rhizomes  and  the  predominantly 
asexual  mode  of  reproduction.  A 
"population"  of  Ulaeopsis  may  be 
composed  of  one  or  many  genetically 
distinct  individuals. 

Introduction  of  Lilaeopsis  into  ponds 
on  the  San  Bernardino  National  Wildlife 
Refuge  (Refuge)  appears  to  be  successful 
(Warren  1991).  In  1991,  Lilaeopsis  was 
transplanted  from  Black  Draw  into  new 
ponds  and  other  Refuge  wetlands. 
Transplants  placed  in  areas  with  low 
plant  density  expanded  rapidly  (Warren 
1991).  In  1992,  Ulaeopsis  naturally 
colonized  a  pond  created  in  1991. 
However,  as  plant  competition 
increased  around  the  perimeter  of  the 
pond,  the  Lilaeopsis  population 
decreased.  This  response  seems  to 
confirm  observations  (Kevin  Cobble. 
San  Bernardino  National  Wildlife 
Refuge,  pers.  comm.  1994;  and  Peter 
Warren.  Arizona  Nature  Conservancy, 
pers.  comm.  1993)  that  other  species 
such  as  Typha  sp.  will  out-compete 
Lilaeopsis. 

Lilaeopsis  has  heea  documented  from 
25  sites  in  Santa  Cruz,  Cochise,  and 
Pima  counties,  Arizona,  and  in  adjacent 
Sonora.  Mexico,  west  of  the  continental 
divide  (Saucedo  1990.  Warren  et  al. 
1989,  Warren  et  al.  1991,  Warren  and 
Reichenbacher  1991).  The  plant  has 
been  extirpated  from  six  of  the  sites. 
The  19  extant  sites  occur  in  4  major 
watersheds — San  Pedro  River.  Santa 
Cruz  River.  Rio  Yaqui.  and  Rio  Sonora. 
All  sites  are  between  1.148-2.133  m 
(3.500-6.500  ft)  elevation.  New 
information  received  during  the 
conunent  periods  and  in  section  7 


I  i  mferences  and  consultations  for 

)  reposed  Federal  actions  has  indicated 
hat  some  of  these  sites  are  larger  in 

I I  (tent  than  previously  known.  This  is 
ikely  due  to  the  dynamic  nature  of 

riparian  habitats. 

j  j  Nine  Ulaeopsis  populations  occur  in 
ue  San  Pedro  River  watershed  in 
Arizona  and  Sonora,  on  sites  owned  or 
Ittanaged  by  private  landowners,  the 
FV)rt  Huachuca- Military  Reservation,  the 
Goronado  National  Forest,  and  the 
Bureau  of  Land  Management's  (BLM) 
titucson  Field  Office.  Two  extirpated 
^pulations  in  the  upper  San  Pedro 
watershed  occurred  at  Zinn  Pond  in  St. 
David  and  the  San  Pedro  River  near  St. 
David.  Qenega-like  habitats  were 
probably  common  along  the  San  Pedro 
River  prior  to  1900  (Hendrickson  and 
Minckley  1984,  Jackson  et  al.  1987),  but 
tliese  habitats  are  now  largely  gone. 
Surveys  conducted  for  wildlife  habitat 
assessment  have  found  several 
discontinuous  clumps  of  Ulaeopsis 
within  the  upper  San  Pedro  River  where 
pabitat  was  present  in  1996  prior  to 
recent  flooding  (Mark  Fredlake,  BLM. 
pers.  comm.  1996). 

[I  The  four  Ulaeopsis  populations  in  the 
qanta  Cruz  watershed  probably 
represent  very  small  remnants  of  largpr 

Bopulations  that  may  have  occurred  in 
le  extensive  riparian  and  aquatic 
tiabitat  formerly  existing  along  the  river. 
Before  1890,  the  spatially  intermittent, 
perennial  flows  on  the  middle  Santa 
Cruz  River  most  likely  provided  a 
qonsiderable  amount  of  habitat  for 
fiilaeopsis  and  other  aqiiatic  plants.  The 
fiddle  section  of  the  Santa  Cruz  River 
tnainstem  is  about  a  130-kilometer  (km) 
(80-mile  (mi))  reach  that  flowed 
perennially  from  the  Tubac  area  south 
b )  the  United  States/Mexico  border  and 
[  itermittently  from  Tubac  north  to  the 
Tucson  area  (Davis  1986). 

Davis,  Jr.  (1982)  quotes  from  the  July 
]i855.  descriptive  journal  entry  of  Julius 
rroebel  while  camped  on  the  Santa  Cruz 
River  near  Tucson:  "  •  •  •  rapid  brook, 
dear  as  crystal,  and  full  of  aquatic 
blants.  fish,  and  tortoises  of  various 
kinds,  flowed  through  a  small  meadow 
bovered  with  shrubs.  *  *  *. "  This 
I  abitat  and  species  assemblage  no- 
I  rnger  occurs  in  the  Tucson  area.  In  the 
I  pper  watershed  of  the  middle  Santa 
[miz  River,  the  species  is  now 
hspresented  only  by  a  single  population 
i  1  two  short  reaches  of  Sonoita  Creek. 
/  L  population  at  Monkey  Spring  in  the 
I  pper  watershed  of  the  middle  Santa 
[  :ruz  River  has  been  extirpated, 
although  suitable  habitat  exists  (Warren 
cfe7. 1991). 

Ulaeopsis  remains  in  small  areas 
( ^nerally  less  than  1  sq-m  (10.8  sq-fl)) 
i  1  Black  Draw.  Cochise  County. 


Arizona.  Transplants  from  Black  Draw 
have  been  successfully  established  in 
nearby  wetlands  and  ponds.  Recent 
renovation  of  House  Pond  on  private 
land  near  Black  Draw  extirpated  the 
population  on  that  pond. 

Two  Ulaeopsis  populations  occiir  in 
the  Rio  Yaqui  watershed.  The  species 
was  recently  discovered  at  Presa 
Cuquiarichi,  in  the  Sierra  de  los  Ajos, 
several  miles  east  of  Cananea,  Sonora 
(Tom  Deecken,  Coronado  National 
Forest,  pers.  conun.  1994).  A  population 
in  the  lUo  San  Bernardino  in  Sonora 
was  also  recently  extirpated  (Gori  et  al. 
1990).  One  Ulaeopsis  population  occurs 
in  the  Rio  Sonora  watershed  at  Ojo  de 
Agua,  a  cienega  in  Sonora  at  the 
headwaters  of  the  river  (Saucedo  1990). 

Critical  HabiUt 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as — (i)  the  specific  areas 
within  the  geographic  area  occupied  by 
a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act.  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  consideration  or 
protection  and;  (ii)  specific  areas 
outside  the  geographic  area  occupied  by 
a  species  at  the  time  it  is  listed,  upon 
determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  that  are 
necessary  to  bring  an  endangered 
species  or  a  threatened  species  to  the 
point  at  which  listing  imder  Act  is  no 
longer  necessary. 

Section  4(b)(2)  of  the  Act  requires  us 
to  base  critical  habitat  proposals  upon 
the  best  scientific  and  commercial  data 
available,  taking  into  consideration  the 
economic  impact,  and  any  other 
relevant  impact,  of  specifying  any 
particular  area  as  critical  habitat.  We 
may  exclude  areas  from  critical  habitat 
designation  when  the  benefits  of 
exclusion  outweigh  the  benefits  of 
including  the  areas  within  critical 
habitat,  provided  the  exclusion  will  not 
result  in  the  extinction  of  the  species 
(section  4(b)(2)  of  the  Act). 

Designation  of  critical  habitat  can 
help  focus  conservation  activities  for  a 
listed  species  by  identifying  areas,  both 
occupied  and  imoccupied.  that  contain 
or  could  develop  the  essential  habitat 
featvires  (primary  constituent  elements), 
described  below,  and  that  are  essential 
for  the  conservation  of  a  listed  species. 
Designation  of  critical  habitat  alerts  the 
public  as  well  as  land-managing 
agencies  to  the  importance  of  these 
areas. 

Critical  habitat  also  identifies  areas 
that  may  require  special  management 


considerations  or  protection,  and  may 
provide  additional  protection  to  areas 
where  significant  threats  to  the  species 
have  been  identified.  Critical  habitat 
receives  protection  from  the  prohibition 
against  destruction  or  adverse 
modification  through  required 
consultation  under  section  7  of  the  Act 
with  regard  to  actions  carried  out, 
funded,  or  authorized  by  9  Federal 
agency.  Section  7  also  requires 
conferences  on  Federal  actions  that  are 
likely  to  result  in  the  adverse 
modification  or  destruction  of  proposed 
critical  habitat.  Aside  from  the 
protection  that  may  be  provided  under 
section  7,  the  Act  does  not  provide  other 
forms  of  protection  to  lands  designated 
as  critical  habitat. 

Section  7(a)(2)  of  the  Act  prohibits 
Federal  agencies  bom  funding, 
authorizing,  or  carrying  out  actions 
likely  to  jeopardize  the  continued 
existence  of  a  threatened  or  endangered 
species,  or  that  are  likely  to  destroy  or 
adversely  modify  critical  habitat. 
"Jeopardize  the  contipued  existence"  is 
defined  as  an  appreciable  reduction  in 
the  likelihood  of  survival  and  recovery 
of  a  listed  species.  "Destruction  or 
adverse  modification"  of  critical  habitat 
occius  when  a  Federal  action 
significantly  reduces  the  value  of 
critical  habitat  for  the  survival  and 
recovery  of  the  listed  species  for  which 
critical  habitat  was  designated.  Thus, 
the  definitions  of  "jeopardy"  to  the 
species  and  "adverse  modification"  of 
critical  habitat  are  similar. 

Designating  critical  habitat  does  not. 
in  itself,  lead  to  recovery  of  a  listed 
species.  Designation  does  not  create  a 
management  plan,  establish  numerical 
population  goals,  prescribe  specific 
management  actions  (inside  or  outside 
of  critical  habitat),  or  directly  affect 
areas  not  designated  as  critical  habitat. 
Specific  management  recommendations 
for  critical  habitat  are  most 
appropriately  addressed  in  recovery 
plans  and  management  plans,  and 
through  section  7  consultations. 

Critical  habitat  identifies  specific 
areas,  both  occupied  and  unoccupied, 
that  are  essential  to  the  conservation  of 
a  listed  species  and  that  may  require 
special  management  considerations  or 
protection.  Areas  that  do  not  currently 
contain  all  of  the  primary  constituent 
elements  but  that  could  develop  them  in 
the  future  may  be  essential  to  the 
conservation  of  the  species  and  may  be 
designated  as  critical  habitat. 

Section  3(5)(C)  of  the  Act  generally 
requires  that  not  all  areas  potentially 
occupied  by  a  species  be  designated  as 
critical  habitat.  Therefore,  not  all  areas 
containing  the  primary  constituent 
elements  are  necessarily  essential  to  the 
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conservation  of  the  species.  Areas  that 
contain  one  or  more  of  the  primary 
constituent  elements,  but  that  are  not 
included  within  critical  habitat 
boundaries,  may  still  be  important  to  a 
species'  conservation  and  may  be 
considered  under  other  parts  of  the  Act 
or  other  conservation  laws  and 
regvdations. 

Primary  Constituent  Elements 

In  accordance  with  section  3(5)(A)(i) 
of  the  Act  and  regulations  at  50  CFR 
424.12,  in  determining  which  areas  to 
propose  as  critical  habitat,  we  consider 
those  physical  and  biological  features 
(primary  constituent  elements)  that  are 
essential  to  the  conservation  of  the 
species  and  that  may  require  special 
management  considerations  or 
protection.  These  include,  but  are  not 
limited  to,  the  following: 

•  Space  for  individual  and 
population  growth,  and  for  normal 
behavior, 

•  Food,  water,  air,  light,  minerals  or 
other  nutritional  ox  physiological 
requirements; 

•  Cover  or  shelter, 

•  Sites  for  breeding,  reproduction,  or 
rearing  of  offspring,  germination,  or 
seed  dispersal;  and 

•  Habitats  that  are  protected  from 
disturbance  or  are  representative  of  the 
historic  geographical  and  ecological 
distributions  of  a  species. 

The  primary  constituent  elements  of 
critical  habitat  for  Lilaeopsis  include, 
but  are  not  limited  to,  the  habitat 
components  that  provide: 

(1)  Sufficient  perennial  base  flows  to 
provide  a  permanently  wetted  substrate 
for  growth  and  reproduction  of 
Lilaeopsis; 

(2)  A  stream  channel  that  is  stable  and 
subject  to  periodic  flooding  that 
provides  for  rejuvenation  of  the  riparian 
plant  community  and  produces  open 
microsites  for  Lilaeopsis  expansion; 

(3)  A  riparian  plant  commimity  that  is 
stable  over  time  and  in  which  nonnative 
species  do  not  exist  or  are  at  a  density 
that  has  little  or  no  adverse  effect  on 
resources  available  for  Lilaeopsis  growth 
and  reproduction;  and 

(4)  Refugial  sites  in  each  watershed 
and  in  each  stream  reach,  including  but 
not  limited  to  springs  or  backwaters  of 
mainstem  rivers,  that  allow  each 
population  to  survive  catastrophic 
floods  and  recolonize  larger  areas. 

We  selected  critical  haoitat  areas  to 
provide  for  the  conservation  of 
Lilaeopsis  throughout  the  remaining 
portion  of  its  geographic  range  in  the 
United  States.  At  least  one  segment  of 
critical  habitat  is  proposed  in  each 
watershed  containing  the  species,  with 
the  exception  of  the  Rio  Yaqui 


watershed  where  the  plants  are  found 
on  the  San  Bernardino  National  Wildlife 
Refuge.  That  population  is  secure  under 
current  management  and,  therefore, 
does  not  require  special  management 
considerations  or  protection. 

Proposed  Critical  Habitat  Designation 

The  proposed  critical  habitat  areas 
described  below,  combined  with 
protected  areas  either  known  or 
suspected  to  contain  some  of  the 
primary  constituent  elements  but  not 
proposed  as  critical  habitat,  constitute 
our  best  assessment  at  this  time  of  the 
areas  needed  for  the  species' 
conservation.  However,  the  Arizona 
Plant  Recovery  Team  will  be  providing 
guidance  on  the  recovery  planning  for 
this  species  and  may  provide  additional 
guidance  regarding  the  significance  of 
areas  proposed  for  critical  habitat  as 
well  as  additional  areas  not  yet 
proposed.  Upon  the  team's  completion 
of  recovery  planning  guidance,  we  will 
evaluate  the  recommendations  and 
reexamine  if  and  where  critical  habitat 
is  appropriate. 

Critical  habitat  being  proposed  for 
Lilaeopsis  includes  areas  that  currentiy 
sustain  the  species  and  areas  that  do  not 
currently  sustain  the  species  but  offer 
recovery  habitat.  Protection  of  this 
proposed  critical  habitat  would  be 
essential  for  the  conservation  of  the 
species.  The  species  is  already 
extirpated  from  a  significant  portion  of 
its  historical  range.  Eight  disjuinct  areas 
are  being  proposed  as  critical  habitat;  all 
proposed  areas  are  in  Santa  Cruz  and 
Cochise  counties,  Arizona,  and  include 
stream  courses  and  adjacent  areas  out  to 
the  beginning  of  upland  vegetation. 

The  following  general  areas  are 
proposed  as  critical  habitat  (see  legal 
descriptions  for  exact  critical  habitat 
boundaries):  approximately  2.0  km  (1.25 
mi)  of  Sonoita  Creek  southwest  of 
Sonoita;  approximately  4.4  km  (2.7  mi) 
of  the  Santa  Cruz  River  on  both  sides  of 
Forest  Road  61,  plus  approximately  3 
km  (1.9  mi)  of  an  unnamed  tributary  to 
the  east  of  the  river;  approximately  5.4 
km  (3.4  mi)  of  Scotia  Canyon  upstieam 
bom  near  Forest  Road  48; 
approximately  1.1  km  (0.7  mi)  of 
Sunnyside  Canyon  near  Forest  Road  117 
in  the  Huachuca  Mountains; 
approximately  6.1  km  (3.8  mi)  of  Garden 
Canyon  near  its  confluence  with 
Sawmill  Canyon;  approximately  3.5  km 
(2.2  mi)  at  Lone  Mountain  Canyon,  plus 
approximately  1.7  km  (1.0  mi)  of  an 
imnamed  tributary  and  1.8  km  (1.1  mi) 
of  Bear  Creek;  an  approximate  0.7-km 
(0.4-rai)  reach  of  Joaquin  Canyon;  and 
approximately  54.2  km  (33.7  mi)  of  the 
San  Pedro  River  from  the  perennial 
flows  reach  north  of  Fairbank  (1991 


DWR)  to  200  m  soutii  of  Hereford,  San 
Pedro  Riparian  National  Conservation 
Area. 

Although  the  majority  of  the  land 
being  proposed  for  critical  habitat 
designation  is  imder  Federal 
administration  and  management,  some 
riparian  systems  on  private  land  are 
being  proposed.  The  Sonoita  Creek 
segment  and  the  San  Rafeel  Valley 
segment  within  the  Santa'Cruz  River 
drainage  are  privately  owned.  The  sites 
in  the  Huachuca  Mountains  (Scotia, 
Sunnyside,  Bear,  Joaquin  and  a  tributary 
of  Lone  Moimtain,  canyons)  are 
managed  by  the  Coronado  National 
Forest.  The  San  Pedro  Riparian  National 
Conservation  Area  is  managed  by  the 
BLM.  The  Garden  Canyon  segment  is 
managed  by  the  Fort  Huachuca  Military 
Reservation. 

We  are  not  proposing  critical  habitat 
for  the  four  populations  occurring  in 
Mexico  because  areas  outside  the 
United  States  are  not  considered  for 
critical  habitat  designation  (50  CFR 
424.12(h)).  Also,  a  population  occurring 
on  Turkey  Creek,  Canelo  Hills  is  small 
and  the  habitat  is  probably  not  capable 
of  supporting  a  large  population. 
Similarly,  the  spring  sites  of  Sawmill 
Spring.  Sycamore  Spring,  Mud  Spring 
and  Freeman  Springs  also  are  too  small 
to  support  large  stable  populations.  We 
believe  these  isolated  sites  are  not 
essential  to  the  conservation  of  the 
species  and,  therefore,  are  not  including 
them  in  proposed  critical  habitat. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  tluough  listing  encoiuages 
and  results  in  conservation  actions  by 
Federal,  State,  and  private  agencies, 
groups,  and  individuals.  The  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  the  States  and 
requires  that  recovery  actions  be  carried 
out  for  all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  certain  activities 
involving  listed  species  are  discussed, 
in  part,  below. 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  proposed  or  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  designated  or 
proposed.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  with  us  on  any  action 
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tl  II  tt  is  likely  to  jeopardize  the  a>ntinued 
eiastence  of  a  proposed  species  or  result 
iA  destruction  or  adverse  modification 
of  jproposed  critical  habitat.  If  a  species 
ia  usted  or  critical  habitat  is  designated 
subsequently,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that  activities 
th^y  authorize,  fund,  or  cany  out  are  not 
liUely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat. 
If  f  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
iuio  consiUtation  with  us. 

Section  7(a)(4)  of  the  Act  and 
regulations  at  50  CFR  402.10  require 
"Meral  agencies  to  confer  with  us  on 
action  that  is  likely  to  result  in 
ction  or  adverse  modification  of 
proposed  critical  habitat.  Regulations  at 
SOj  CFR  402.16  require  Federal  agencies 
to  reinitiate  consultation  on  previously 
reviewed  actions  in  instances  where 
critical  habitat  is  subsequentiy 
d^ignated.  Consequentiy,  some  Federal 
ag^cies  may  request  conference  with 
u^l  on  actions  for  which  formal 
cbiisultation  has  been  completed. 
Qcinferenoe  reports  provide  conservation 
iQunendations  to  assist  the  agency  in 
conflicts  that  may  be  caused 
the  proposed  action.  The 

rvation  recommendations  in  a 
nee  report  are  advisory. 
Ne  may  issue  a  formal  conference 
K>rt  if  requested  by  a  Federal  agency. 
'  conference  reports  on  proposed 
ical  habitat  contain  a  biological 
on  that  is  prepared  according  to  50 
402.14,  as  if  critical  habitat  were 
deeignated.  We  may  adopt  the  formal 
coiiferenoe  report  as  the  biological 
o|tinion  when  the  critical  habitat  is 
deisi^iated,  if  no  significant  new 
information  or  changes  in  the  action 
aher  the  content  of  the  opinion  (see  SO 
CfR  402.10(d)). 

I ,  Activities  on  Federal  lands  that  may 
aifect  LUaeopsis  or  its  critical  habitat 
Will  require  section  7  consultation. 
AJc^vities  on  private  or  State  lands 
re^iuring  a  permit  fit>m  a  Federal 
agency,  such  as  a  permit  bom  the  U.S. 
Aacny  Corps  of  Engineers  imder  section 
40|l  of  the  Clean  Water  Act,  would  also 
b^l  subject  to  the  section  7  consultation 
prbcess.  Federal  actions  not  affecting 
tl  K )  species,  as  well  as  actions  on  non- 
F  3  leral  lands  that  are  not  federally 
fi  ii  ided  or  permitted  would  not  reqiiire 
on  7  consultation. 

on  4(b)(8)  of  the  Act  requires  us 
tc^  describe  in  any  proposed  or  final 
~  ition  that  designates  critical 
itat  those  activities  involving  a 
Federal  action  that  may  destroy  or 
adversely  modify  such  habitat  or  that 
m«y  be  affected  by  such  designation. 


Activities  that  may  destroy  or  adversely 
modiiy  critical  habitat  include  those 
that  alter  the  primary  constituent 
elements  to  the  extent  that  the  valiie  of 
critical  habitat  for  both  the  survival  and 
recovery  oiUlaeopsis  is  appreciably 
reduced.  We  note  that  suoi  activities 
may  also  jeopardize  the  continued 
existence  of  the  species.  Such  activities 
may  include  but  are  not  limited  to: 

(1)  Activities  such  as  damming,  water 
diversion,  channelization,  excess 
groundwater  ptunping,  or  other  actions 
that  appreciably  decrease  base  flow  and 
appreciably  reduce  the  wetted  surfeoe 
area  of  perennial  rivers  or  springs; 

(2)  Activities  that  alter  watersned 
characteristics  in  ways  that  would 
appreciably  reduce  groundwater 
recharge  or  alter  natival  flooding 
regimes  needed  to  maintain  natural, 
dynamic  riparian  communities.  Such 
activities  adverse  to  LUaeopsis  could 
include,  but  are  not  limited  to, 
vegetation  manipulation  such  as 
rhwining  or  harvesting  timber; 
maintaining  an  unnatural  fire  regime 
either  through  fire  suppression  or  too 
frequent  or  poorly-timed  prescribed 
fires;  mining;  military  maneuvers 
including  bombing  and  tank  operations; 
residential  and  commercial 
development,  including  road  building; 
and  livestock  overgrazing; 

(3)  Activities  that  appreciably  degrade 
or  destroy  native  riparian  commimities, 
including  but  not  Ihnited  to  livestock 
overgrazing,  clearing,  cutting  of  live 
trees,  introducing  or  encouraging  the 
spread  of  nonnative  species,  and  heavy 
recreational  use;  and 

(4)  Activities  that  appreciably  alter 
stream  channel  morphology  such  as 
sand  and  gravel  mining,  road 
construction.  channelizBtion, 
impoundment,  overgrazing  by  livestock, 
watershed  distiirbances,  off-road  vehicle 
use,  heavy  or  poorly  planned 
recreational  use,  and  other  uses. 

Designation  of  critical  habitat  could 
affect  the  folloMong  agencies  and/or 
actions  including,  but  not  limited  to, 
managing  recreation,  road  construction, 
livestock  grazing,  granting  rights-of-way, 
timber  harvesting,  and  other  actions 
funded,  authorized,  or  carried  out  by  the 
Forest  Service  or  BLM.  Permitting  of 
some  military  activities  on  Fort 
Huachuca  may  be  affected  by 
designation.  Development  on  private  or 
State  lands  reqiiiring  permits  bom 
Federal  agencies,  such  as  404  permits 
bom  the  U.S.  Army  Corps  of  Engineers, 
would  also  be  subject  to  the  section  7 
consultation  process. 

If  you  have  questions  regarding 
whether  specific  activities  will  likely 
constitute  adverse  modification  of 
critical  habitat,  contact  the  Field 


Supervisor,  Arizona  Ecological  Services 
Field  OfBce  (see  AOORESses  section). 
Requests  for  copies  of  the  regulations  on 
listed  wildlife  and  inquiries  about 
prohibitions  and  permits  may  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service.  Branch  of  Endangered  Species/ 
Permits,  P.O.  Box  1306,  Albuquerque, 
New  Mexico  87103  (telephone  (505) 
248-6920,  fecsimife  (505)  248-6922). 

Economic  Analysis 

Section  4(b)(2)  of  the  Act  requires  us 
to  designate  critical  habitat  tm  the  basis 
of  the  best  scientific  and  commercial 
information  available  and  to  consider 
the  ecoiu)mic  and  other  relevant 
impacts  of  designating  a  particular  area 
as  critical  habitat  We  may  exclude  areas 
from  critical  habitat  upon  a 
determination  that  the  benefits  of  such 
exclusions  outweigh  the  benefits  of 
specifying  such  areas  as  part  of  critical 
habitat.  We  cannot  exclude  such  areas 
from  critical  habitat  if  such  exclusion 
would  result  in  the  extinction  of  the 
species  concerned.  We  mil  conduct  an 
economic  analysis  for  this  proposal 
prior  to  a  final  determination. 

Public  Comments  Solicited 

It  is  our  intent  that  any  final  action 
resulting  bom  this  proposal  will  be  as 
accurate  and  as  effective  as  possible. 
Therefore,  we  solicit  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule.  We  particularly  se^ 
comments  concerning: 

(1)  The  reasons  why  any  habitat 
should  or  should  not  be  determined  to 
be  critical  habitat  as  provided  by  section 
4  of  the  Act.  including  whether  the 
benefit  of  designation  will  outweigh  any 
threats  to  the  species  due  to  designation; 

(2)  Specific  mformation  on  the 
amount  and  distribution  of  LUaeopsis 
habitat,  and  what  habitat  is  essential  to 
the  conservation  of  the  species  and  why; 

(3)  Land  use  designations  and  cxurent 
or  planned  activities  in  the  subject  areas 
and  their  possible  impacts  on  proposed 
critical  habitat; 

(4)  Any  foreseeable  economic  or  other 
impacts  resulting  from  the  proposed 
designation  of  critical  habitat,  in 
particular,  any  impacts  on  small  entities 
or  femilies; 

(5)  Economic  and  other  values 
associated  with  designating  critical 
habitat  for  LUaeopsis  such  as  those 
derived  from  non-consumptive  uses 
(e.g.,  hiking,  camping,  bird-watching, 
enhanced  waterahed  protection, 
improved  air  qualify,  increased  soil 
retention,  "existence  values,"  and 
reductions  in  administrative  costs);  and 
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(6)  The  methodology  we  might  use. 
imder  section  4(b)(2)  of  the  Act,  in 
determining  if  the  benefits  of  excluding 
an  area  from  critical  habitat  outweigh 
the  benefits  of  specifying  the  area  as 
critical  habitat. 

In  accordance  with  our  policy 
published  on  July  1 ,  1994  (59  FR     -^ 
34270),  we  will  solicit  the  expert 
opinions  of  three  appropriate  and 
independent  specialists  regarding  this 
proposed  rule.  The  purpose  of  such 
review  is  to  ensure  listing  decisions  are 
based  on  scientifically  sound  data, 
assumptions,  and  analyses.  We  will 
send  to  these  peer  reviewers  copies  of 
this  proposed  rule  immediately 
following  publication  in  the  Federal 
Register.  We  will  invite  peer  reviewers 
to  comment,  during  the  public  comment 
period,  on  the  specific  assumptions  and 
conclusions  regarding  the  proposed 
designation  of  critical  habitat. 

We  will  consider  all  comments  and 
information  received  during  the  60-day 
comment  period  on  this  pro(>osed  rule 
diuing  preparation  of  a  final 
rulemaking.  Accordingly,  the  final 
determination  may  differ  &t)m  this 
proposal. 

Public  Hearings 

The  Act  provides  for  one  or  more 
public  hearings  on  this  proposal,  if 
requested.  We  intend  to  schedule  one 
public  hearing  regarding  this  proposal. 
We  will  annoimce  the  date,  time  and 
place  of  that  hearing  in  the  Federal 
Register  and  local  newspapers  at  least 
15  days  prior  to  the  hearing. 

Executive  Order  12866 

Executive  order  12866  requires  each 
agency  to  write  regulations/notices  that 
are  easy  to  imderstand.  We  invite  your 
comments  on  how  to  make  this  notice 
easier  to  understand  including  answers 
to  questions  such  as  the  following:  (1) 
Are  the  requirements  in  the  notice 
clearly  stated?  (2)  Does  the  notice 
contain  technical  language  or  jargon  that 
interferes  with  the  clarity?  (3)  Does  the 
format  of  the  notice  (grouping  and  order 
of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Is  the  description  of  the 
notice  in  the  "Supplementary 
Information"  section  of  the  preamble 
helpful  in  imderstanding  the  notice? 
What  else  could  we  do  to  make  the 
notice  easier  to  understand? 

Send  a  copy  of  any  comments  that 
concern  how  we  could  make  this  notice 
easier  to  understand  to:  Office  of 
Regulatory  Affairs,  Department  of  the 
Interior,  Room  7229. 1849  C  Street,  NW, 
Washington,  DC  20240.  You  may  e-mail 
your  comments  to  this  address: 
Execsec@ios.doi.gov. 


Required  Determinations 

1 .  Regulatory  Planning  and  Review 

In  accordance  with  Executive  Order 
12866,  this  action  was  submitted  for 
review  by  the  Office  of  Management  and 
Budget.  Following  issuance  of  this 
proposed  rule,  we  will  prepare  an 
economic  analysis  to  determine  the 
economic  consequences  of  designating 
the  specific  areas  identified  as  critical 
habitat.  If  our  economic  analysis  reveals 
that  the  economic  impacts  of 
designating  any  area  as  critical  habitat 
outweigh  the  benefits  of  designation,  we 
will  exclude  those  areas  from 
consideration,  unless  such  exclusion 
will  result  in  the  extinction  of  the 
species.  In  the  economic  analysis,  we 
will  address  any  possible 
inconsistencies  with  other  agencies' 
actions  and  any  effects  on  entitlements, 
grants,  user  fees,  loan  programs,  or  the 
rights  and  obligations  of  their  recipients. 
This  rule  will  not  raise  novel  legal  or 
pohcy  issues. 

2.  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.) 

In  the  economic  analysis,  we  will 
determine  whether  designation  of 
critical  habitat  will  have  a  significant 
effect  on  a  substantial  number  of  small 
entities. 

3.  Small  Business  Regulatory 
Enforcement  Fairness  Act  (5  U.S.C. 
804(2)1 

In  the  economic  analysis,  we  will 
determine  whether  designation  of 
critical  habitat  will  cause  (a)  any  effect 
on  the  economy  of  $100  million  or 
more,  (b)  any  increases  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions  in  the 
economic  analysis,  or  (c)  any  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S.-based 
enterprises  to  compete  with  foreign- 
based  enterprises. 

4.  Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  et  seq.) 

In  the  economic  analysis,  we  will 
address  any  effects  to  small 
governments  resulting  from  designation 
of  critical  habitat  and  any  Federal 
mandate  of  $100  million  or  greater  in 
any  year. 

5.  Takings 

In  accordance  with  Executive  Order 
12630,  this  rule  does  not  have 
significant  takings  implications,  and  a 
takings  implication  assessment  is  not 
required.  This  proposed  rule,  if  made 
final,  will  not  "take"  private  property 


and  will  not  alter  the  value  of  private 
property.  Critical  habitat  designation  is 
only  applicable  to  Federal  lands  and  to 
private  lands  if  a  Federal  nexus  exists. 
We  do  not  designate  private  lands  as 
critical  habitat  imless  the  areas  are 
essential  to  the  conservation  of  a 
species. 

6.  Federalism 

This  proposed  rule,  if  made  final,  will 
not  affect  the  structiu«  or  role  of  States, 
and  will  not  have  direct,  substantial,  or 
significant  effects  on  States.  As 
previously  stated,  critical  habitat  is  only 
applicable  to  Federal  lands  and  to  non> 
Federal  lands  when  a  Federal  nexus 
exists.  If  our  economic  analysis  reveals 
that  the  economic  impacts  of 
designating  any  area  of  State  concern  as 
critical  habitat  outweigh  the  benefits  of 
designation,  we  will  exclude  those  areas 
from  consideration,  unless  such 
exclusion  will  result  in  the  extinction  of 
the  species. 

7.  Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Department  of  the  Interior's 
Office  of  the  Solicitor  has  determined 
that  this  rule  does  not  unduly  burden 
the  judicial  system  and  does  meet  the 
requirements  of  sections  3(a)  and  3(b)(2) 
of  die  Order.  The  Office  of  the  Solicitor 
also  will  review  the  final  determination 
for  this  proposal.  We  will  make  every 
effort  to  ensure  that  the  final 
determination  contains  no  drafting 
errors,  provides  clear  standards, 
simplifies  procediues,  reduces  burden, 
and  is  clearly  written  such  that 
litigation  risk  is  minimized. 

8.  Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

This  rule  does  not  contain  any 
information  collection  requirements  for 
which  Office  of  Management  and 
Budget  approval  under  the  Paperwork 
Reduction  Act  is  required. 

9.  National  Environmental  Policy  Act 

We  have  analyzed  this  rule  in 
accordance  with  the  criteria  of  the 
National  Environmental  Policy  Act.  We 
have  determined  that  this  rule  does  not 
constitute  a  major  Federal  action 
significantiy  affecting  the  quality  of  the 
human  environment.  This  proposed 
designation  of  critical  habitat,  and  the 
resiUting  final  determination,  will  not 
require  any  actions  that  will  affect  the 
environment.  No  construction  or 
destruction  in  any  form  is  required 
under  the  provisions  of  critical  habitat. 
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p.  Govemment-to-Govemment 
elationship  With  Tribes 

In  accordance  with  the  President's 
[^emotandiun  of  April  29. 1994, 

Govemment-to-Govemment  Relations 
I  nth  Native  American  Tribal 
Governments"  (59  FR  22951)  and  512 
DM  2:  We  understand  that  we  must 
(relate  to  federally  recognized  Tribes  on 
B  Govemment-to-Govenunent  basis. 
Secretarial  Order  3206  American  Indian 
Tribal  Rights.  Federal-Tribal  Tmst 
Responsibilities  and  the  Endangered 
Species  Act  states  that  "Critical  habitat 
shall  not  be  de»gnated  in  such  areas  [an 
area  that  may  impact  Tribal  trust 
ir^sources)  unless  it  is  determined 
essential  to  conserve  a  listed  species.  In 
designating  critical  habitat,  the  Service 
shall  evaluate  and  document  the  extent 
tb  which  the  conservation  needs  of  a 
listed  species  can  be  achieved  by 


limiting  the  designation  to  other  lands." 
The  proposed  designation  of  critical 
habitat  for  the  water  umbel  does  not 
contain  any  Tribal  lands  or  lands  that 
we  have  identified  as  impacting  Tribal 
trust  resources. 

Refieraices  Cited 

A  complete  list  of  all  references  cited 
in  this  proposed  mle  is  available  upon 
request  firom  the  Arizona  Ecological 
Services  Field  Office  (see  ADDRESSES 
section). 

Authors.  The  primary  authors  of  this 
notice  are  Jim  Rorabaugh  and  Angela 
Brooks  (see  ADDRESSES  section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports.  Reporting  and 
recordkeeping  requirements. 
Transportation 


Propoeed  Regolation  Promolgatioa 

For  the  reasons  given  in  the  preamble, 
we  propose  to  amend  50  CFR  part  17  as 
set  forth  below: 

PART  17-{AMENDEp] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L  9»- 
625, 100  Stat  3500;  unless  otherwise  noted. 

2.  In  §  17.12(h)  revise  the  entry  for 
"Ulaeopsis  schaffneriana  ssp.  recurva" 
under  "FLOWERING  PLANTS"  to  read 
as  follows: 

f17.12    Endangerad  and  thraalMMd  ptanta. 


(h)* 


Species 


Scientific  name 


Common  name 


Historic  range 


Family 


Status 


Whenlist- 
ed 


Critical 
habitat 


Special 
rules 


Flowering  plants 


^aeopsis 
schaffneriana  ssp. 
reaxva. 


Huachuca  water 
umbel. 


U.S.A.  (AZ).  Mexico 


Apiaceaa 


600 


17.96(a) 


NA 


3.  In  §  17.96  add  critical  habitat  for 
ilaeopsis  schaffneriana  ssp.  recurva, 
[uachuca  water  umbel,  as  the  first  entry 

der  paragraph  (a)  to  read  as  follows: 

17.96   Critical  habitat— planta. 

(a)  Flowering  plants. 
'amily  Apiaceae:  Ulaeopsis 

schaffneriana  ssp.  recurva  (Hiiachuca 

water  imibel) 

1.  Critical  habitat  units  are  depicted  for 
4anta  Cruz  and  Cochise  coimties,  Arizona,  on 
1 16  maps  below. 

2.  Critical  habitat  includes  the  stream 
ijourses  identified  on  the  maps  below  and 
Adjacent  areas  out  to  the  beginning  of  upland 
yegetation. 

3.  Within  these  areas,  the  primary 
donstituent  elements  include,  but  are  not 
1  jnited  to,  the  habitat  components  which 
{irovide — (1)  Sufficient  perennial  base  flows 
tD  provide  a  permanently  wetted  substrate  for 

iwth  and  reproduction  of  Ulaeopsis 
haffneriana  ssp.  recurva;  (2)  A  stream 
annel  that  is  stable  and  subject  to  periodic 
ding  that  provides  for  rejuvenation  of  the 
iparian  plant  community  and  produces  open 
icrosites  for  Ulaeopsis  expansion;  (3)  A 
parian  plant  community  that  is  stable  over 
e  and  in  which  nonnative  species  do  not 
exist  or  are  at  a  density  that  has  little  or  no 
i  dverse  effect  on  resources  available  for 
i  ilaeopsis  growth  and  reproduction;  and  (4) 
1  tefugial  sites  in  each  watershed  and  in  each 


stream  reach,  including  but  not  limited  to 
springs  or  backwaters  of  mainstem  rivers, 
that  allow  each  population  to  survive 
catastrophic  events  and  recolonize  larger 
areas. 

Map  Unit  1.  Santa  Cruz  County,  Arizona. 
From  uses  7.5'  quadrangle  map  Sonoita, 
Arizona.  Gila  and  Salt  Principal  Meridian, 
Arizona:  T.  20  S.,  R.  16  E.,  banning  at  a 
point  on  Sonoita  Creek  in  sec.  34  at  approx 
31»  39'  19"  N  latitude  and  110'  41'  52"  W 
longitude  proceeding  downstream  (westerly) 
to  a  point  in  sec  33  at  approx  31°  39'  07" 
N  latitude  and  110'  42'  46"  W  longitude 
covering  approx  2  km  (1.25  mi.). 

Map  Unit  2.  Santa  Cruz  County,  Arizona. 
From  uses  7.5'  quadrangle  map  Lochiel, 
Arizona.  That  portion  of  the  Santa  Cruz  River 
beginning  in  the  San  Rafeel  De  La  Zanja 
Grant  approx.  at  31*  22'  30"  N  latitude  and 
110*  35'  45"  W  longitude  downstream 
(southerly)  to  Gila  and  Salt  Principal 
Meridian,  Arizona,  T.  24  S.,  R.  17  E.,  through 
sees.  11  and  14,  to  the  south  boundary  of  sec. 
14  covering  approx  4.4  km  (2.7  mi.).  Also, 
a  tributary  that  begins  in  T.  24  S.,  R.  17  E., 
sec.  13  at  approx  31*  21'  10"  N  latitude  and 
1 10*  34'  16"  W  longitude  downstream 
(southwesterly)  to  its  confluence  Mrith  the 
Santa  Cruz  River  covering  approx  3  km  (1.9 
mi.). 

Map  Unit  3.  Cochise  County,  Arizona. 
From  uses  7.5'  quadrangle  map  Huachuca 
Peak,  Arizona.  Gila  and  ^t  Principal 
Meridian,  Arizona:  That  portion  of  Scotia 


Canyon  beginning  in  T.  23  S.,  R.  19  E.,  sec 
3  at  approx  31*  27'  19"  N  latitude  and  110* 
23'  44"  W  longitude  downstream 
(southwesterly)  through  sees.  10,  9, 16  and  to 
approx  31*  25'  22"  N  latitude  and  110*  25' 
22"  W  longitude  in  sec.  21  covering  approx 
5.4  km  (3.4  mi.). 

Map  Unit  4.  Cochise  County,  Arizona. 
From  uses  7.5'  quadrangle  map  Huachuca 
Peak,  Arizona.  Gila  and  &ilt  Principal 
Meridian,  Arizona:  That  portion  of 
Sunnyside  Canyon  beginning  in  T.  23  S.,  R. 
19  E.,  on  the  east  boundary  of  sec  10 
downstream  (southwesterly)  to  the  south 
boundary  of  sec.  10  covering  approx  1.1  km 
(0.7  mi.). 

Map  Unit  5.  Cochise  County,  Arizona. 
From  uses  7.5'  quadrangle  map  Miller  Peak, 
Arizona.  That  portion  of  Garden  Canyon  in 
the  Fort  Huachuca  Military  Reservation 
beginning  at  approx.  31*  27'  13"  N  latitude 
and  110*  22'  33"  W  longitude  downstream 
(northwesteriy)  to  approx  31*  28'  45"  N 
latitude  and  110*  20'  11"  W  longitude 
covering  approx  6.1  km  (3.8  mi.). 

Map  Unit  6.  Cochise  County,  Arizona. 
From  uses  7.5'  quadrangle  map  Miller  Peak, 
Arizona.  Gila  and  Salt  Principal  Meridian, 
Arizona:  That  portion  of  Lone  Mountain 
Canyon  beginning  at  a  point  in  T.  23  S.,  R. 
19  E.,  sec.  25  at  approx.  31*  24'  13"  N  latitude 
and  110*  21'  54"  W  longitude  downstream 
south  through  sec  36  to  a  point  in  T.  24  S.. 
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R.  19  E.,  sec  1  at  approx.  31'  22'  30"  N 
latitude  and  ll(r21'  47"  W  longitude 
covering  approx.  3.5  km  (2.2  mi.).  Also,  an 
uimamed  tributary  beginning  at  a  point  in  T. 
23  S.,  R.  19  E.,  sec.  25  at  approx.  31"  24'  08" 
N  latitude  and  110*  21'  32"  W  longitude 
downstream  (southwesterly)  to  its  confluence 
with  Lone  Mountain  Canyon  covering 
approx.  1.7  km  (1.0  mi.).  Also,  that  portion 
of  Bear  Creek  b^inning  at  a  point  in  T.  23 
S..  R.  20  E.,  sec  30  at  approx  31"  23'  44"  N 
latitude  and  110*  21'  14"  W  longitude 
downstream  (southerly)  through  sec.  31,  and 
T.  23  S.,  R.  19  E.,  sec.  36  to  its  confluence 
with  Lone  Mountain  Canyon  covering 
approx.  1.8  km  (1.1  mi.). 


Map  Unit  7.  Cochise  County,  Arizona. 
From  uses  7.5'  quadrangle  maps 
Montezuma  Pass,  Arizona,  Campini  Mesa, 
Arizona.  Gila  and  Salt  Principal  Meridian, 
Arizona:  that  portion  of  Joaquin  Canyon 
beginning  at  a  point  in  T.  24  S.,  R.  19  E.,  sec. 
14  at  approx.  31"  20'  53"  N  latitude  and  110" 
22'  40"  W  longitude  downstream 
(southwesterly)  to  a  point  in  sec.  13  at 
approx.  31"  20*  37"  N  latitude  and  110"  22' 
27"  W  longitude  covering  approx.  0.7  km  (0.4 
mi.). 

Map  Unit  8.  Cochise  County,  Arizona. 
From  uses  7.5'  quadrangle  maps:  Hereford, 
Ariz.;  Tombstone  SE,  Ariz.;  Nicksville,  Ariz.; 
Lewis  Springs,  Ariz.;  Fairbank,  Ariz.;  Land, 


Ariz.  Gila  and  Salt  Principal  Meridian, 
Arizona:  That  portion  of  the  San  Pedro  River 
beginning  in  the  San  Rafael  Del  Valle  Grant 
at  a  point  approx.  200  meters  upstream 
(south)  of  the  Hereford  Road  bridge  at 
approx.  31"26'  16"  N  latitude  and  110"  06' 
24"  W  longitude  continuing  downstream 
(northerly)  through  the  San  Rafael  Del  Valle 
Grant;  T.  21  S.,  R.  22  E.;  T.  21  S.,  R  21  S.; 
through  the  San  Juan  De  Las  Boquilla  y 
Nogales  Grant  to  a  point  at  approx.  31"  48' 
28"  N  latitude  and  110"  12'  32"  W  longitude 
covering  approx.  54.2  km  (33.7  mi.). 
Note:  Maps  follow: 
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Units  3  &4 
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Dated:  December  22, 1998. 

Dimald  Barry, 

Assistant  Secretary  for  Fish  and  WildlifB  and 
Parks. 

[PR  Doa  98-34413  Filed  12-23-98;  3:59  pm] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

SOCFRPartIT 
Rm  1018-AF33 

Endangered  and  Threatenad  Wildlife 
and  Plants;  Proposal  to  List  Nine 
Bexar  County,  Texas  Invertebrate 
Species  as  Endangered 

agency:  Fish  and  Wildlife  Service 

Interior. 

ACTION:  Proposed  rule. 


summary:  We,  the  Fish  and  Wildlife 
Service,  propose  to  list  nine  cave- 
dwelling  invertebrates  from  Bexar 
County,  Texas  as  endangered  species 
under  the  Endangered  Species  Act  of 
1973.  as  amended  (Act).  Bhadine  exilis 
(no  common  name)  and  Bhadine 
infemalis  (no  common  name)  are  small, 
essentially  eyeless  ground  beetles. 
Batrisodes  venyivi  (Helots  mold  beetle) 
is  a  small,  eyeless  mold  beetle.  Texella 
cokendolpheri  (Robber  Baron  Cave 
harvestman)  is  a  small,  eyeless 
harvestman  (daddy-longlegs).  Cicurina 
baronia  (Robber  Baron  cave  spider), 
Cicurina  madia  (Madia's  cave  spider), 
Gcurina  venii  (no  common  name), 
Cicurina  vespera  (vesper  cave  spider), 
and  Neoleptoneta  microps  (Government 
Canyon  cave  spider)  are  all  small 
eyeless,  or  essentially  eyeless,  spiders, 
lliese  species  (referred  to  in  this 
proposed  rule  as  the  "nine 
invertebrates"  are  known  from  karst 
features  (limestone  formations 
containing  caves,  sinks,  and  fissures)  in 
north  and  northwest  Bexar  Coimty. 
Threats  to  the  species  and  their  habitat 
include  destruction  and/or  deterioration 
of  habitat  by  construction:  filling  of 
caves  and  karst  fieatures  and  loss  of 
permeable  cover;  contamination  from 
such  things  as  septic  effluent,  sewer 
leaks,  run-off,  and  pesticides;  predation 
l^  and  competition  vtdth  non-native  fire 
ants;  and  vandalism.  This  proposal  also 
constitutes  our  12-month  finding  on  a 
petition  to  list  these  nine  invertebrates. 
This  proposal,  if  made  final,  would 
implement  Federal  protection  provided 
by  the  Act  for  these  species. 
DATES:  Comments  from  all  interested 
parties  must  be  received  by  April  29, 
1999.  Public  hearing  requests  must  be 
received  by  February  16, 1999. 
ADDRESSES:  Send  comments  and 
materials  concerning  this  proposal  to 
the  Field  Supervisor,  U.S.  Fish  and 
Wildlife  Service,  Hartland  Bank 
Building,  10711  Burnet  Road,  Suite  200, 
Austin,  Texas  78758.  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment. 


during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alisa  ShuU,  Supervisory  Fish  and 
Wildlife  Biologist  (see  ADDRESSES 
section)  (telephone  512/490-0057; 
facsimile  512/490-0974). 
SUPPI.EMB4TARY  INFORMATION: 

Background 

Bhadine  exilis  and  Bhadine  infemalis 
were  first  collected  in  1959  and 
described  by  Barr  and  Lawrence  (1960) 
as  Agonum  exile  and  Agonum  infemale, 
respectively.  Barr  (1974)  assigned  the 
species  to  the  genus  Bhadine.  Batrisodes 
venyivi  was  firet  collected  in  1984  and 
described  by  Chandler  (1992).  Texella 
cokendolpheri  was  first  collected  in 
1982  and  described  in  Ubick  and  Briggs 
(1992).  Cicurina  baronia,  Cicurina 
madia,  Cicurina  venii,  and  Cicurina 
vespera  were  first  collected  in  1969, 
1963, 1980.  and  1965,  respectively. 
They  were  all  described  by  Gertsdi 
(1992).  Neoleptoneta  microps  was  first 
collected  in  1965  and  described  by 
Gertsch  (1974)  as  Leptoneta  microps. 
The  species  was  reassigned  to 
Neoleptoneta  following  Brignoli  (1977) 
and  Platnick  (1986). 

These  nine  invertebrates  are  obligate 
cave-dwelling  species  (troglobites)  of 
local  distribution  in  caves  in  Bexar 
County,  Texas.  The  life  habits  of  the 
species  are  not  well  known.  They 
probably  prey  on  the  eggs,  larvae,  or 
adults  of  other  cave  invertebrates. 

We  funded  a  status  survey  (Veni 
1994a;  Redell  1993)  of  all  nine  species 
through  a  grant  under  section  6  of  the 
Act  to  the  Texas  Parks  and  Wildlife 
Department  (TPWD).  Researchers 
obtained  landowner  permission  to  study 
and  assess  threats  to  41  caves  in  north 
and  northwest  Bexar  Coimty,  Texas. 
Landowners  denied  permission  to 
access  an  additional  36  caves  that  were 
believed  likely  to  contain  species  of 
concern.  All  77  caves  had  been 
described  to  some  extent  before  the 
status  survey  was  conducted.  Four  were 
already  known  to  contain  at  least  one  of 
the  nine  invertebrates. 

During  the  statiis  survey,  the 
researchers  made  a  collection  of  the 
invertebrate  faima  at  each  cave  studied, 
assessed  the  condition  of  the  cave 
environment  and  threats  to  the  species, 
and  collected  geological  data.  They  used 
this  information  to  prepare  two  reports. 
One  report  discusses  the  overall  karst 
geography  in  the  San  Antonio  region 
and  the  potential  geologic  and 
geographic  barriers  to  karst  invertebrate 
migration  and  limits  to  their 
distribution  (Veni  1994a).  The  other 
report  (Reddell  1993)  details  the  fauna 


of  each  cave  visited  during  the  study 
and  presents  information  obtained  from 
invertebrate  collections. 

Veni's  (1994a)  report  delineates  six 
karst  areas  (hereafter  referred  to  as  karst 
fauna  regions)  within  Bexar  County.  The 
karst  fauna  regions  he  discusses  are 
Stone  Oak.  UTSA  (University  of  Texas 
at  San  Antonio),  Helotes,  Government 
Canyon,  Culebra  Anticline,  and  Alamo 
Heights.  The  boimdaries  of  these  karst 
fauna  regions  are  geological  or 
geographical  featiues  thiat  may  represent 
obstructions  to  troglobite  movement  (on 
an  evolutionary  time  scale)  that  have 
resulted  in  the  present-day  distribution 
of  endemic  (restricted  in  distribution) 
karst  invertebrates  in  the  San  Antonio 
regon. 

The  harvestman  Texella 
cokendolpheri,  Robber  Baron  Cave 
harvestman,  is  known  only  from  Robber 
Baron  cave  in  the  Alamo  Heights  karst 
fauna  region  on  private  property.  The 
cave  entrance  has  been  donated  to  the 
Texas  Cave  Management  Association 
(George  Veni.  Veni  &  Associates,  pers. 
comm.  1995),  which  will  likely  be 
interested  in  protection  and 
improvement  of  the  cave  habitat. 
However,  this  cave  is  relatively  large, 
and  the  land  over  and  around  the  cave 
is  heavily  urbanized.  The  cave  has  also 
been  subject  to  extensive  commercial 
and  recreational  use  (Veni  1988).  No 
confirmed  specimens  of  T. 
cokendolpheri  were  collected  during  the 
1993  status  siuvey.  but  one  Texella 
harvestman  collected  at  Robber  Baron 
Cave  since  completion  of  the  status 
survey  is  highly  likely  to  be  this  species 
(James  Reddell,  Texas  Memorial 
Museum,  and  Dr.  Darrell  Ubick. 
California  Academy  of  Sciences,  pers^ 
comm.  1995). 

Batrisodes  venyivi,  the  Helotes  mold 
beetle,  is  known  from  only  three  caves 
in  the  vicinity  of  Helotes,  Texas, 
northwest  of  San  Antonio.  Two  of  these 
caves  are  located  in  the  Helotes  karst 
fauna  region  on  private  property.  The 
owner  of  one  of  the  caves  within  the 
Helotes  karst  fauna  region  has  denied 
access  in  recent  years,  so  Batrisodes 
venyivfs  status  there  is  unknown. 
However,  the  cave  is  known  to  have 
been  heavily  infested  with  fire  ants 
(Solenopsis  invicta)  in  the  past  (Reddell 
1993).  The  owner  of  the  second  cave  is 
very  interested  in  protecting  the  cave 
and  the  unique  species  inside.  However, 
fire  ants  are  also  present  in  the  second 
locality.  The  collector  of  the  specimen 
from  the  third  cave  has  declined  to  give 
us  a  specific  site  collection  record,  but 
this  cave  may  be  located  in  the  UTSA 
karst  fauna  region  and  likely  Ues  on 
private  property  (James  Reddell.  pers. 
comm.  1997). 
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Rhadine  exilis  is  known  from  33 
caves  in  north  and  northwest  Bexar 
County.  Nineteen  are  located  on 
Department  of  Defense  (DOD)  land.  The 
remainder  are  distributed  among  the 
Helotes,  UTSA,  and  Stone  Oak  karst 
fauna  regions,  while  one  location  lies  in 
the  Government  Canyon  region.  One  is 
located  in  a  county  road  ri^t-of-way. 
one  is  located  in  a  state-owned  natural 
area,  and  the  remainder  are  located  on 
private  property.  Ongoing  efforts  by  the 
DOD  to  locate  and  inventory  karst 
fiaatures  on  Camp  BuUis  and  to 
document  the  karst  fauna  communities 
in  caves  on  Camp  BuUis  resulted  in 
discovery  of  18  of  the  33  caves 
mentioned  above  (Veni  1994b;  James 
Reddell,  pers.  comm.  1997). 

Rhadine  infemalis  is  known  &t>m  25 
caves.  This  species  occurs  in  five  of  the 
six  karst  fauna  regions — ^Helotes,  UTSA. 
Stone  Oak.  Culebra  Anticline,  and 
Govnnraent  Canyon.  Three  subspecies 
have  been  delineated  so  far  {Rhadine 
infemalis  ewersi,  Rhadine  infemalis 
infemalis.  Rhadine  infemalis  ssp.).  Two 
of  these  have  been  described  and  named 
in  scientific  literature  (Barr  1960,  Barr 
and  Lawrence  1960).  The  third  has 
recently  been  characterized  as  a  distinct 
subspecies,  but  not  named,  in  a  report 
(ReddeU  1998).  Only  three  caves  contain 
the  subspecies  Rhadine  infemalis  ewersi 
and  all  are  located  on  DOD  land. 
Sixteen  caves  contain  the  subspecies 
Rhadine  infemalis  infemalis  and  lie  in 
the  Government  Canyon,  Helotes, 
UTSA,  and  Stone  Oak  regions.  Six  caves 
in  the  Culebra  Anticline  region  contain 
the  Rhadine  infemalis  ssp. 

Cicurina  venii  is  known  from  only 
one  cave  located  on  private  property  in 
the  Culebra  Anticline  karst  faima  region. 
The  species  was  collected  in  1980  and 
1983.  but  the  cave  itself  was  not  initially 
described  until  1988  (Reddell  1993). 
The  cave  entrance  was  filled  during 
construction  of  a  home  in  1990.  Without 
excavation,  it  is  difficult  to  determine 
what  effect  this  incident  had  on  the 
species:  however,  there  may  still  be 
some  nutrient  input,  including  that  frt>m 
a  reported  small  side  passage. 

Cicurina  baronia,  the  Robber  Baron 
cave  spider,  is  known  only  from  Robber 
Baron  Cave  in  the  Alamo  Heights  karst 
fauna  region.  Although  the  cave 
entrance  is  owned  and  operated  by  the 
Texas  Cave  Management  Association,  it 
is  located  in  a  heavily  urbanized  area. 

Cicurina  madia,  the  Madia's  cave 
spider,  is  known  from  five  caves.  One 
cave  is  within  the  Government  Canyon 
karst  fauna  region  in  Government 
Canyon  State  Natural  Area,  three  are 
located  in  the  Helotes  karst  faima  region 
on  private  property,  and  one  is  located 


on  private  property  in  the  UTSA  karst 
fauna  re^on. 

Cicunna  vespera,  the  vesper  cave 
spider,  has  been  found  in  only  two 
caves.  One  is  Government  Canyon  Bat 
Cave  in  the  Government  Canyon  State 
Natural  Area,  and  the  other  is  a  cave  5 
miles  northeast  of  Helotes,  the  location 
and  name  of  which  has  not  been 
revealed  to  us. 

Neoleptoneta  microps  is  known  only 
bom  the  Government  Canyon  karst 
feuna  area  bom  two  caves  within 
Government  Canyon  State  Natural  Area. 

Threats  to  these  species  and  their 
habitats  include  destruction  and/or 
deterioration  of  habitat  by  commercial, 
residential,  and  road  construction: 
filling  of  caves,  and  loss  of  permeable 
cover;  potential  contamination  bom 
such  things  as  septic  effiuent.  sewer 
leaks,  run-off.  and  pesticides;  predation 
by  and  competition  with  non-native  fire 
ants;  and  vandalism. 

In  the  course  of  conducting  the  1993 
status  siuvey,  Veni  contacted 
landowners  and  requested  access  to  as 
many  caves  as  possible  that  were 
believed  to  be  potential  habitat  for  the 
nine  invertebrates.  It  is  possible  that 
these  species  occur  in  some  of  the  caves 
that  could  not  be  visited  and  that  new 
locations  of  the  nine  invertebrates  will 
be  discovered  in  the  future.  Although 
these  new  discoveries  may  increase  the 
number-of  locations  where  the  species 
are  found,  they  are  expected  to  fell 
within  the  same  general  range  and 
expected  to  fece  the  same  threats  as  the 
known  occurrences  of  these  species. 
The  proposed  listing  of  these  species  is 
not  based  on  a  demonstrable  decline  in 
the  number  of  individuals  or  the 
number  of  known  locations  of  each 
species,  but  rather  on  reliable  evidence 
that  each  of  these  species  is  subject  to 
threats  to  its  continued  existence 
throughout  all  or  a  significant  portion  of 
its  range. 

Previous  Federal  Action 

On  January  16. 1992.  we  received  a 
petition  dated  January  9. 1992.  to  add 
the  nine  invertebrates  to  the  List  of 
Threatened  and  Endangered  Wildlife. 
Patricia  K.  Cunningham  of  the  Helotes 
Creek  Association  and  individuals 
representing  the  Balcones  Canyonlands 
Conservation  Coalition,  the  Texas 
Speleological  Association,  the  Alamo 
Group  of  the  Sierra  Club,  and  the  Texas 
Cave  Management  Association 
submitted  &e  petition.  On  December  1, 
1993,  we  announced  in  the  Federal 
Register  (58  PR  63328)  a  90-day  finding 
that  the  petition  presented  substantial 
information  that  listing  may  be 
warranted.  We  received  over  200  letters 
bom  citizens,  businesses,  and  elected 


officials  in  response  to  the  90-day 
finding.  Most  of  the  comments  were 
similar  in  form,  opposed  the  listing,  and 
requested  that  we  delay  making  a  12- 
month  finding  imtil  the  results  of  status 
surveys  conducted  under  section  6  of 
the  Act  were  made  available.  Some 
commenters  raised  questions  and  issues 
regarding  the  statiis  of  the  nine 
invertebrates  and  the  validity  of  the 
science  on  which  we  based  die  90-day 
finding.  We  considered  these  comments 
and  information  in  preparing  this 
proposed  rule. 

Eight  of  the  nine  invertebrates  were 
added  to  the  Animal  Notice  of  Review 
as  category  2  candidate  species  in  the 
Federal  Register  on  November  15. 1994 
(59  PR  58982).  Rhadine  exilis  was 
presented  with  the  other  eight  species  in 
February  of  1994  to  be  added  to  the 
November  15. 1994.  notice  of  review, 
but  an  oversight  occurred  and  it  did  not 
appear.  Category  2  candidates  were 
those  taxa  for  which  we  had  data 
indicating  that  listing  was  possibly 
appropriate,  but  for  which  we  lacked 
substantial  data  on  biological 
vulnerability  and  threats  to  support 
proposed  listing  rules.  Beginning  with 
our  combined  plant  and  animal  notice 
of  review  published  in  the  Federal 
Register  on  February  28. 1996  (61  PR 
7596).  we  discontinued  the  designation 
of  multiple  categories  of  candidates  and 
only  taxa  meeting  the  definition  of 
former  category  1  candidates  are  now 
recognized  as  candidates  for  listing 
purposes.  Category  1  candidates  were 
defined  as  those  taxa  for  which  we  had 
sufficient  information  on  biological 
vulnerability  and  threats  to  support 
proposed  listing  rules.  Although  the 
nine  invertebrates  were  not  included  in 
the  February  28, 1996,  notice  of  review 
(61  PR  7596)  or  in  the  following 
September  19. 1997.  notice  of  review 
(62  PR  49398).  we  have  now  obtained 
additional  information  that  supports  a 
proposal  to  list  these  species. 

Ine  endangered  species  listing 
program  was  disrupted  by  a  listing 
moratorium  (Public  Law  104-6.  April 
10, 1995)  and  rescission  of  listing 
program  funding  in  Fiscal  Year  1996. 
The  moratorium  was  lifted  and  listing 
program  funding  restored  on  April  26, 
1996.  On  May  16. 1996  (61  CPR  24722), 
we  issued  guidance  for  priorities  in 
restarting  the  listing  program  that 
included  four  tiers.  New  proposed 
listings  and  petition  findings  fell  imder 
tier  three,  the  second-lowest  priority. 

The  petition  finding  and  publication 
of  the  proposed  rule  was  precluded  by 
the  listing  priority  guidance  for  fiscal 
year  1997,  finali^  December  5, 1996 
(61  CPR  64475).  In  the  1997  guidance, 
we  determined  that,  given  limited 
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resources,  highest  priority  would  be 
recessing  emergency  listing  rules, 
ond  priority  would  be  processing 
1  determinations  on  proposed 
dditions  to  the  list.  Processing 
idministrative  findings  on  petitions  and 
recessing  new  proposals  to  add  species 
[o  the  lists  were  again  a  tier  three 
priority. 
With  the  publication  of  listing  priority 
idance  for  Fiscal  Years  1998  and  1999 
n  May  8, 1998  (63  CFR  25502),  we 
turned  to  a  more  balanced  listing 
rogram.  Processing  administrative 

dings  on  petitions  to  add  species  to 
the  lists  became  a  tier  two  priority,  and 
we  resumed  work  on  this  petition 
finding. 

In  1994,  we  began  discussions  with  a 
coalition  of  landowners,  developers, 
and  other  interested  parties  about 
creating  a  conservation  agreement  that 
might  preclude  the  need  for  listing  these 
species.  We  have  been  working  since 
then  with  interested  parties  to  develop 
a  conservation  strategy  and  agreement. 
However,  all  the  measures  necessary  to 
accomplish  this  goal  have  not  yet  been 
agreed  to.  These  issues  relate  primarily 
to  determining  what  is  needed  for 
species  conservation,  responsibility  and 
commitment  for  implementation  and 
funding,  and  the  amount  of  time 
required  to  implement  the  conservation 
measiues.  If  these  issues  are  resolved 
before  a  final  listing  decision  is  made, 
the  final  listing  decision  may  differ  from 
that  proposed  here  for  some  or  all  of 
these  species. 

Summary  of  Factors  AfiEecting  the 

species 

Section  4  of  the  Endangered  Species 
Act  and  regulations  (50  CFR  Part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  the  nine  invertebrates  are 
as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range.  The 
range  of  the  nine  invertebrates  is  limited 
to  limestone  karst  strata  in  the  northern 
portion  of  Bexar  County,  which 
includes  a  portion  of  northern  San 
Antonio,  Texas.  Their  historical  range  is 
imknown,  but  is  expected  to  have  been 
similar  to  the  present  range  with  the 
imderstanding  that  some  caves  within 
the  species'  range  have  been  destroyed 
and  other  caves  have  suffered  adverse 
impacts  due  to  the  factors  discussed  in 
this  proposed  rule. 


The  proximity  of  the  caves  and  karst 
features  inhabited  by  these  species  to 
the  City  of  San  Antonio  makes  them 
vulnerable  to  being  filled,  capped, 
destroyed,  or  otherwise  negatively 
impacted  as  a  result  of  continuing 
expansion  of  the  San  Antonio 
metropolitan  area.  Destruction  of  caves 
in  Bexar  County  and  throughout  central 
Texas  is  common  (Elliott  1990,  Veni 
1991).  Veni  (1991)  estimates  that  about 
26  percent  of  known  caves  in  Bexar 
County  have  been  destroyed  through 
filling  with  dirt,  rocks,  concrete,  or 
other  materials;  capping  or  covering  by 
roads  or  buildings;  and  blasting  by 
construction  and  quarrying  operations. 

Several  sources  of  information  from 
1991  to  1997  illustrate  the  considerable 
development  that  has  occurred  and  is 
expected  to  continue  in  the  San  Antonio 
area  in  general  and  the  karst  faunal 
regions  in  particular.  For  example,  a 
report  prepared  by  the  City  of  San 
Antonio  (1991)  indicates  diat  69  percent 
of  the  increase  in  human  population 
that  occurred  in  Bexar  County  between 
1980  and  1990  occurred  in  the 
northwest  and  northeast  quadrants, 
which  is  where  the  nine  invertebrates 
occur.  The  report  describes  this  period 
as  characterized  by  "tremendous 
growth"  in  the  residential  sector  with 
significant  increases  also  occurring  in 
non-residential  growth.  Diuing  the 
1980s  Bexar  County  saw  a  26  percent 
increase  in  the  single  family  housing 
market  (88  percent  of  which  occurred  in 
the  northwest  and  northeast  quadrants), 
a  46  percent  increase  in  the  multi-family 
housing  market,  and  an  approximate 
150  percent  increase  in  square  feet 
availability  of  non-residential  space 
(City  of  San  Antonio  1991). 

Overall,  the  northwest  and  northeast 
quadrants  of  Bexar  County  contain  69 
percent  of  the  county's  population  and 
79  percent  of  the  available  housing  (City 
of  San  Antonio  1991).  From  1980-1990, 
changes  in  population  for  the  specific 
census  tracts  where  the  nine 
invertebrates  occur  (census  tracts 
numbering  in  the  1200s,  1700s,  1800s, 
and  1900s)  range  from  a  2.4  percent 
decrease  (tract  1208,  Alamo  Heights)  to 
a  201  percent  increase  (tract  1720, 
Culebra  Anticline  area).  For  the  1200, 
1700, 1800,  and  1900  census  tracts  the 
average  increase  has  been  35.4  percent, 
13.1  percent,  54.3  percent,  and  24.1 
percent,  respectively.  The  majority  of 
the  increase  in  development  and 
population  during  that  period  occurred 
during  the  early  1980s  with  a  drastic 
decline  by  1989. 

A  report  by  the  City  of  San  Antonio 
(1993)  shows  a  steady  increase  in 
building  permit  activity,  niunber  of 
plats  approved,  number  of  acres  and  lots 


platted,  and  new  electrical  connections 
during  the  period  from  1990-1992.  This 
may  indicate  a  growing  economy  and  a 
subsequent  increase  in  growth  and 
development.  This  report  also  indicates 
that  the  majority  of  the  growth  (about  81 
percent,  as  measured  by  new  electrical 
connections)  is  occurring  in  the 
northwest  and  northeast  quadrants. 

The  recent  revitalization  of  the  real 
estate  market  and  the  construction 
industry  has  intensified  the  threat  to  the 
nine  invertebrates.  A  review  of  new 
electrical  connections  for  all  Bexar 
County  census  tracts  from  1990-1996 
(San  Antonio  Planning  Department 
1997)  reveals  that  tracts  within  the 
northwest  and  northeast  quadrants  of 
the  city  continue  to  be  the  fastest 
growing  areas  in  the  county  in  the 
present  decade.  Ceij^us  tracts 
numbering  in  the  1200s,  1700s,  1800s, 
and  1900s  accounted  for  21  percent,  10 
percent,  31  percent,  and  21  percent, 
respectively,  of  the  new  electrical 
connections  in  the  coimty  fitim  1990  to 
1996  (San  Antonio  Planning  Department 
1997).  Further  review  of  the  data  reveals 
that  the  majority  of  the  fastest  growing 
sub-tracts  are  located  in  karst  areas. 

Plotting  cave  locations  on  land  use 
maps  prepared  by  the  Bexar  County 
Appraisal  District  for  northwest  Bexar 
County  and  the  Edwards  Aquifer 
recharge  zone  shows  that  most  of  the 
privately  ovtmed  caves  lie  on  land 
classified  as  one  of  the  following:  single 
family  residential,  vacant  platted, 
vacant  mixed-use,  tax  exempt,  or 
ranchland  (Table  1).  Land  classified  as 
single  family  residential  is  ciurently 
occupied  by  single  family  dwellings. 
Land  classified  as  vacant  platted  is 
mostly  interspersed  with  or  surrounded 
by  single  family  residential  areas  and, 
since  plats  have  been  approved,  can  be 
developed  at  any  time.  Vacant  mixed- 
use  land  is  land  with  no  agricultural 
exemption  or  where  rollback  taxes  have 
been  paid  in  preparation  for  a  change  in 
land  use.  Caves  located  on  single  family 
residential,  vacant  platted,  or  vacant 
mixed-use  land  are  most  vulnerable  to 
negative  impacts  related  to 
development.  Ranchland  is  land  with  an 
existing  agricultural  exemption  and  may 
be  vulnerable  to  fire  ant  infestations, 
siltation  due  to  overgrazing,  or  to 
chemicals  such  as  pesticides.  Exempt 
land  is  goverrunent-owned  or  otherwise 
tax  exempt,  and  is  owned  primarily  by 
Federal,  State,  and  local  governments  or 
church  groups.  These  caves  may  be 
subject  to  any  of  the  threats  associated 
with  other  land-use  types,  depending  on 
the  landowner  and  current  land  use 
practices.  The  DOD  has  indicated  an 
interest  in  conserving  caves  located  on 
its  property  and  is  currently 
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inventorying  its  cave  resources.  The 
TPWD,  owners  of  Government  Canyon 
State  NatiuBl  Area,  should  provide 


habitat  protection  for  caves  on  their 
property;  however,  fire  ants  are  present 


in  some  of  the  caves  and  throughout  the 
property. 


Table  1.— Numbers  of  Karst  Features  Containing  the  Nine  Invertebrates  by  Land  Use 

[Land  use  according  to  Bexar  County  Appraisal  District  maps  for  northwest  Bexar  County  and  the  Edwards  Aquifer  recharge  zone] 


Species 

Single- 
family 

Vacant 
platted 

Vacant 
mixed- 
use 

Ranch- 
land 

Tax  ex- 
empt 

Unknown 

Total 

Rhadine  exiiis 

2 

1 

3 

'2 

19D0D 
1 

GCSNA 
1  Co. 
ROW  2 

3DOD 

4 

GCSNA 

1 

Church 

1 
GCSNA 

1 

GCSNA 
2 
GCSNA 

4 

33 

Rhadine  infemalis „ 

25 

R.  I.  ewersi ..„ .-. 

R.  I.  infemalis 

2 

2 

1 
1 
1 
1 

1 

6 

1 

2 

3 
1 

1 

R.  1.  new  species  « „ 

31 

Batrisodes  venylvi „ 

3 

Texeila  cokendolpheri _ 

1 

Cicurina  t)aronia 

1 

Cicurina  madia 

2 

1 

s 

Cicurina  venii  

1 

Cicurina  vespera 

1 

2 

Neoleptoneta  microps 

2 

^  1  in  county  road  right-of-way  and  1  across  the  street  from  residential  neightx>rhood. 
^Oept.  of  Defense,  Government  Canyon  State  Natureil  Area,  county  road  right-of-way. 
'  Exact  location  unknown. 


A  number  of  the  caves  containing  the 
nine  invertebrates  occiu*  within  the 
recharge  zone  for  the  Edwards  Aquifer. 
The  Edwards  Undergroimd  Water 
District  (1993)  presents  data  suggesting 
that  the  Edwards  Aquifer  recharge  zone 
in  northwest  Bexar  County  is  "poised 
for  explosive  development  as  the 
economy  rebounds."  Spills,  leaking 
storage  tanks,  and  other  sources  of 
surface  and  groundwater  pollution  can 
harm  cave  and  karst  communities  as 
pollutants  pass  through  the  karst.  The 
Texas  Water  Commission  (TWC),  now 
part  of  the  Texas  Natiu^l  Resource 
Conservation  Commission  (TNRCC), 
reported  that  in  1988  within  the  San 
Antonio  segment  of  the  Edwards 
Aquifer  28  oil  and  chemical  spills 
occurred  in  Bexar  County.  This 
represented  the  greatest  number  of  land- 
based  spills  in  central  Texas  that  affect 
surface  and/or  groundwater  (TWC 
1989).  As  of  July  1988,  Bexar  Coimty 
had  between  26  and  50  confirmed 
leaking  underground  storage  tanks 
(TWC  1989),  placing  it  second  among 
central  Texas  counties  in  the  number  of 
confirmed  imderground  storage  tank 
leaks.  The  TWC  estimates  that,  on 
average,  every  leaking  undergroimd 
storage  tank  will  leak  about  500  gallons 
per  year  of  contaminants  before  the  leak 


is  detected.  These  tanks  are  considered 
one  of  the  most  significant  sources  of 
groimdwater  contamination  in  the  State 
(TWC  1989). 

Increasing  urbanization  in  Bexar 
Coimty  will  increase  the  risk  that  leaks 
and  spills  may  harm  karst  ecosystems. 
TNRCC  (1994)  summarizes  information 
on  groundwater  contamination  and  Usts 
contaminant  spills  on  a  county-by- 
county  basis  as  reported  by  TNRCC,  the 
Texas  Department  of  Agriculture,  the 
Railroad  Commission  of  Texas,  the 
Texas  Alliance  of  Groundwater 
Districts,  and  the  Interagency  Pesticide 
Database.  Table  1  in  TNRCC  (1994)  lists 
350  groundwater  contamination  cases 
that  have  occurred  in  Bexar  County 
within  the  past  2  decades.  The  majority 
of  these  cases  involve  spills  or  leaks  of 
petroleum  products,  and  many  of  them 
remain  unresolved  at  present. 

While  a  number  of  the  cave  entrances 
concerned  may  not  be  in  imminent 
danger  from  development  at  the 
entrance  site,  cave  environments  can  be 
negatively  impacted  by  runoff,  chemical 
spills,  sewer  leaks,  pesticide  use,  and 
septic  effluent  associated  with 
development  on  nearby  properties 
within  the  karst  zone.  Many  of  these 
caves  are  situated  within  the  porous 
limestone  that  forms  the  Edwards 


Aquifer  and  are  susceptible  to 
contamination  originating  on  properties 
containing  the  cave  entrances,  as  well  as 
on  properties  that  Ue  above  and  adjacent 
to  subterranean  reaches  of  the  caves. 

Attributes  of  cave  environments  that 
are  conducive  to  occupation  by  karst 
invertebrates  include  a  relatively 
constant  high  humidity,  stable 
temperature,  and  some  energy  input 
(Howarth  1933;  Holsinger  1988;  Elliott 
and  Reddell  1989).  Nutrient  availability 
and  moisture  are  critical  limiting  factors 
for  karst  fauna  occupying  terrestrial 
cave  environments  (Barr  1968). 
Adaptations  to  the  high  relative 
humidity  and  low  nutrient  availability 
typical  of  caves  are  common  among 
troglobites  (Howarth  1983;  Mitchell 
1967;  Barr  1968)  and  the  nine 
invertebrates  exhibit  many  of  these 
adaptations  (Barr  1960;  Barr  1974; 
Gertsch  1974).  Nearly  all  food  energy  in 
caves  must  be  imported  from  the 
exterior  (Holsinger  1988). 

Energy  enters  areas  near  the  cave 
entrance  via  species  that  move  between 
the  surface  and  the  cave,  including  bats, 
and  by  means  of  organic  matter  that 
washes  into  the  caves.  In  deeper  reaches 
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of  the  cave,  primary  input  of  energy  is 
through  water  containing  dissolved 
organic  matter  percolating  through  the 
karst  vertically  through  fissures  and 
solution  features  (Howarth  1983; 
Holsinger  1988;  Elliott  and  Reddell 
1989).  Rapid  urbanization  in  northern 
Bexar  County  would  likely  result  in  a 
dramatic  increase  in  impermeable  cover 
in  areas  siirrounding  many  of  the  caves. 
An  increase  in  impermeable  cover  could 
result  in  decreased  percolation  of  water 
into  the  caves  via  the  karst  and  have  a 
detrimental  effect  on  the  moisture 
regime  and  nutrient  input  critical  to 
karst-dwelling  species. 

Several  of  tne  caves  containing  the 
nine  invertebrates  have  been  subject  to 
vandalism,  trash  dumping,  and  other 
threats  that  may  be  associated  with 
visitation  by  humans.  Excessive 
visitation  by  humans  can  result  in 
habitat  disturbance  or  loss  of  habitat 
due  to  soil  compaction  or  changes  in 
atmospheric  conditions  as  well  as  direct 
mortality  of  invertebrates.  Vandalism 
may  result  in  the  destruction  or 
deterioration  of  the  karst  ecosystem. 
Dumping  of  trash  (such  as  alkaline 
batteries)  can  lead  to  contamination  of 
the  karst  ecosystems  while  disposal  of 
household  and  other  wastes  may  attract 
fire  ants  or  other  surface-dwelling 
species  harmful  to  the  karst  ecosystem. 

Comments  we  received  suggest  that 
trash  and  debris  left  in  caves  can  benefit 
the  nine  invertebrates  by  providing 
supplemental  nutrients  to  the  cave 
ecosystem.  While  the  nine  invertebrates 
need  some  input  of  nutrients  into  the 
undergroimd  envirorunent,  the  impacts 
associated  with  trash  diunping  in  caves 
are  more  likely  to  be  negative.  Caves 
and  karst  features  are  low-nutrient 
environments,  and  many  obligate  karst- 
dwelling  organisms  have  evolved 
adaptations  to  this  imique  environment 
(Mitchell  1967;  Barr  1968;  Howarth 
1983).  Over  the  long  term,  excess 
artificial  input  of  nutrients  into  the  karst 
ecosystem  would  more  likely  benefit 
predators  and  competitors  of  the  nine 
invertebrates  (see  factor  C  of  this 
section)  and  upset  the  natural  balance  in 
the  karst  ecosystem. 

Commenters  have  also  stated  that, 
since  the  nine  invertebrates  continue  to 
exist  in  caves  where  there  is  a  history 
of  dumping,  vandalism,  or  invasion  by 
fire  ants  (see  factor  C  of  this  section), 
these  activities  must  not  pose  a  threat  to 
the  species.  Karst  invertebrates  occur  in 
low  nimibers  and  are  difficult  to  study. 
Consequently,  detecting  small,  gradual 
changes  in  the  populations  of  karst 
invertebrates  is  difficult.  While  little 
quantitative  data  are  available  on  the 
direct  effects  of  trash  diunping, 
vandalism,  fire  ants,  sealing,  and  other 


distiirbances  on  the  nine  invertebrates, 
there  is  substantial  evidence  indicating 
that  the  threats  discussed  herein  are 
real,  significant,  and  ongoing.  Reddell 
(invertebrate  biologist,  in  litt.  1993)  and 
Elliott  (cave  and  karst  ecologist,  in  litt. 
1993)  both  cite  examples  in  which  trash 
dumping,  vandalism,  and  over- 
visitation  have  resulted  in  decreased 
observations  of  karst  invertebrates  in 
affected  areas  in  caves  in  Travis  and 
Williamson  counties.  Furthermore,  we 
believe  that  using  extirpation 
(extinction  of  a  population)  as  the  only 
measure  of  threats  would  significantly 
compromise  the  ability  to  provide  for 
long-term  conservation  of  these  species. 
The  earlier  that  threats  are  identified, 
the  greater  the  likelihood  that  species 
can  be  conserved. 

B.  Oventtilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  One  commenter  stated  that 
the  only  "documented  cause  of  death" 
for  karst  invertebrates  is  scientific 
collecting,  and  that  collecting 
invertebrates  involves  major  disruption 
of  their  habitat.  While  it  is  true  that 
positive  identification  of  karst 
invertebrates  usually  requires  collection 
and  permanent  preservation  of 
individual  specimens,  the  niunber  of 
individuals  taken  for  this  purpose  is 
small  and  such  collections  are  made 
infi^quently.  We  do  not  believe  that 
collection  of  a  few  individuals  has 
significantly  reduced  their  numbers. 
Habitat  disturbance  resulting  fit>m 
searching  for  species  is  relatively  minor 
when  done  by  experienced  collectors, 
and  usually  involves  turning  over  rocks 
on  the  cave  floor,  which  are  then 
retiuned  to  their  previous  positions. 
Thus,  we  do  not  consider  scientific 
collecting  to  be  a  threat  at  this  time. 
Further,  if  the  species  are  listed,  a 
scientific  collecting  permit  will  be 
required  and  excess  collection  will  not 
bepermitted. 

Commenters  have  also  suggested  that 
enlarging  cave  openings  to  allow 
biologists  access  to  sample  for  karst 
invertebrates  coidd  change  the  internal 
cave  environment  and  harm  the  species. 
The  Service  agrees  that,  in  some 
instances,  creation  or  significant 
enlargement  of  cave  openings  could 
alter  the  envirorunent  of  caves.  Where 
changes  in  the  cave  envirorunent  are 
expected  to  result,  the  Service 
recommends  returning  the  opening  to 
its  previous  natvual  condition  with 
natural  dirt  and  rock  fill  or  installing  an 
appropriate  cave  gate  designed  to 
provide  suitable  conditions  in  the  cave 
and  protect  the  internal  environment. 

These  species  are  of  little  interest  in 
the  insect  trade  or  to  amateur  collectors. 
They  are  collected  only  occasionally  by 


scientists  conducting  studies  of  cave 
faima.  Consequently,  any  threat  from 
overutilization  of  these  species  for 
commercial,  recreational,  scientific,  or 
educational  piuposes  is  insignificant  at 
this  time. 

C.  Disease  or  predation.  Human 
activities  facilitate  movement  of 
predators  such  as  fire  ants  into  an  area. 
*  Construction  areas,  lawns,  roadways, 
and  landscaped  areas  provide  habitat 
from  which  these  species  can  disperse. 
The  relative  accessibility  of  the  shallow 
caves  in  Bexar  County  leaves  them 
especially  vulnerable  to  invasion  by 
non-native  species. 

Non-native  fire  ants  are  a  major  threat 
to  the  nine  invertebrates.  Fire  ants  are 
voracious  predators  and  there  is 
evidence  that  overall  arthropod 
diversity  drops  in  their  presence 
(Vinson  and  Sorensen  1986,  Porter  and 
Savignano  1990).  Reddell  (in  litt.  1993) 
lists  at  least  nine  cave-inhabiting 
species  he  has  observed  being  preyed 
upon  by  fire  ants.  Although  none  of  the 
petitioned  species  covered  in  this 
proposed  rule  are  the  species  he 
observed  being  preyed  upon,  several  of 
those  observed  are  closely  related  to  the 
nine  invertebrates  or  to  endangered 
karst  invertebrates  in  Travis  and 
Williamson  counties,  Texas. 

EUiott  (1992)  cites  other  examples  of 
predation  and  notes  that  fire  ant  activity 
has  increased  dramatically  in  central 
Texas  since  1989.  Even  in  the  unlikely 
event  that  fire  ants  do  not  affect  the 
proposed  species  directly,  their 
presence  in  and  around  caves  could 
have  a  drastic  detrimental  effect  on  the 
cave  ecosystem  through  loss  of  species, 
inside  the  cave  and  out,  that  provide 
nutrient  input  and  critical  liiiks  in  the 
food  chain. 

Of  36  caves  Veni  and  Reddell  visited 
while  conducting  a  status  survey  for  the 
nine  invertebrates,  fire  ants  were  found 
in  26  caves  (Reddell  1993).  The  1993 
status  survey  revealed  that  of  24  caves 
confirmed  to  contain  one  or  more  of  the 
nine  invertebrates,  at  least  15  had  fire 
ant  infestations  at  the  time  the  study 
was  conducted  (Reddell  1993).  Most  of 
the  collections  for  the  status  survey 
were  done  between  April  and  June  of 
1993  at  a  time  during  that  year  when 
fire  ants  had  likely  not  reached  peak 
densities  (Reddell,  pers.  comm.  1995). 
Consequently,  fire  ant  infestations  could 
be  worse  than  reflected  by  the  status 
siuvey,  and  the  rate  of  infestation  is 
expected  to  be  similar  for  the  rest  of  the 
56  caves  known  to  contain  one  or  more 
of  the  nine  invertebrates. 

Controlling  fire  ants  once  they  have 
invaded  a  cave  and  its  vicinity  is 
difficult.  Chemical  control  methods 
have  some  effectiveness,  but  the  effect 
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of  these  agents  on  non-target  species  is 
unclear.  Consequently,  use  of  chemicals 
to  control  fire  ants  in  and  close  to  caves 
is  not  currently  advisable.  At  present, 
we  reconunend  only  boiling  water 
treatment  for  control  of  fire  ant  colonies 
near  caves  inhabited  by  endangered 
karst  invertebrates  in  Travis  and 
Williamson  counties.  This  method  is 
labor  intensive  and  only  moderately 
effective.  Carefully  controlled  chemical 
treatment  may  be  appropriate  in  certain 
circumstances.  Although  control 
methods  are  available,  the  burden  of 
carrying  out  such  practices  in  areas 
occupied  by  these  proposed  species  is 
not  a  designated  or  mandated  duty  of 
any  agency,  organization,  or  individual. 
This  type  of  control  will  likely  be 
needed  indefinitely  or  until  a  long  term 
method  of  fire  ant  control  is  developed. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Invertebrates 
are  not  included  on  the  TPWD  list  of 
threatened  and  endangered  species  and 
are  provided  no  protection  by  the  State: 
nor  do  TPWD's  regulations  contain 
provisions  for  protecting  habitat  of  any 
listed  species.  The  TNRCC  regulations 
may  give  some  degree  of  protection  to 
significant  aquiiisr  recharge  fisatures,  but 
would  apply  to  only  a  few  of  the  caves 
in  question  since  the  maiority  do  not 
contribute  significantly  to  recharge.  In 
addition,  setbacks  fit>m  recharge 
features  required  by  the  TNRCC  may  not 
always  be  adequate  to  protect  entire 
hydrogeological  areas  and  surfece 
communities  that  provide  nutrient  input 
into  the  cave.  The  TNRCC  also  approves 
capping  (concrete  sealing)  of  certain 
sinkholes  and  other  karst  features  in  an 
effort  to  prevent  contaminated  water 
from  entering  the  aquifer.  Such 
alteration  or  blocking  of  natural 
drainage  patterns  could  result  in  drying 
of  the  habitat  and  a  reduction  in 
nutrient  input  into  the  karst  feature. 

The  Qty  of  San  Antonio  regulates 
development  and  impervious  (resistant 
to  seepage  of  water)  cover  within  the 
recharge  area  of  the  Edwards  Aquifer. 
The  plan  provides  limits  on  types  of 
development  that  can  occur  within  the 
recharge  zone  and  limits  on  impervious 
cover.  This  ordinance  requires,  in  part, 
identification  of  critical  environmental 
featiues  and  may  provide  some 
protection  for  caves  and  karst  features 
that  provide  recharge  to  the  Edwards 
Aquifer.  However,  most  of  the  caves 
known  to  contain  the  nine  invertebrates 
are  relatively  small  and  do  not  provide 
significant  recharge,  so  it  is  uncertain 
how  these  caves  would  be  considered 
under  the  ordinance.  In  addition,  many 
of  the  caves  known  to  have  the  nine 
invertebrates  lie  outside  the  recharge 
zone.  Finally,  development  plans  filed 


prior  to  passage  of  the  ordinance  are 
grandfathered  and  are  not  required  to 
comply  with  the  new  restrictions. 

We  are  not  aware  of  other  regulations 
that  will  specifically  address  the 
protection  of  the  karst  features  that 
serve  as  habitat  for  these  invertebrate 
species.  At  present,  adequate,  long  term 
conservation  of  the  karst  fauna  is  not 
assured  in  any  of  the  caves  containing 
one  or  more  of  the  nine  invertebrates. 
Five  caves  located  in  Government 
Canyon  State  Natiuvl  Area  contain  a 
total  of  five  of  the  nine  invertebrates. 
The  TPWD  will  likely  protect  habitat  at 
these  sites:  however,  fire  ants  are 
present  in  some  of  the  caves  and 
throughout  the  property.  Thus,  the 
invertebrate  species  within  those  caves 
are  at  risk  because  effective  methods  of 
controlling  fire  ants  are  not  known. 

A  total  of  21  caves  containing  the 
proposed  species  are  located  on  Federal 
property  at  the  Camp  Bullis  Training 
Site.  Eighteen  caves  contain  only 
Rhadine  exilis,  two  caves  contain  only 
Rhadine  infemalis  and  one  cave 
contains  both  Rhadine  species.  Efforts 
are  underway  through  the  Department 
of  Defense's  Legacy  program  to 
inventory  karst  featxues  within  the 
recharge  zone  on  Camp  Bullis,  and  these 
efforts  may  result  in  protection  of 
biologically  or  hydrologically  significant 
karst  features.  However,  complete 
protection  of  the  species  in  these 
features  may  require  control  of  fire  ants. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  Just  as 
hiunan  activities  may  facilitate 
movement  of  fire  ants  into  an  area  (see 
factor  C  of  this  section),  competitors 
such  as  cockroaches  and  sow  bugs  can 
also  be  introduced  into  cave  ecosystems 
in  association  with  human  activity. 
Native  and  non-native  species  may 
increase  and  compete  with  the  nine 
invertebrates  directly  by  consuming  the 
same  foods  and  xising  the  same  habitats; 
or  they  may  compete  indirectly  by  using 
resources  needed  by  species,  such  as 
cave  crickets  [Ceuthophilus  spp.),  that 
provide  nutrient  input  to  karst 
ecosystems.  Fire  ants  can  be  considered 
both  predators  and  competitors  (see 
factor  C  of  this  section). 

Possible  impacts  bom  human  entry 
into  caves  for  recreational  purposes 
include  habitat  disturbance  or  loss  due 
to  soil  compaction  or  changes  in 
atmospheric  conditions;  abandonment 
of  the  cave  by  animals,  including  bats, 
that  inhabit  caves  but  must  return  to  the 
surface  for  food  or  other  necessities,  and 
in  so-doing  provide  nutrient  input  to  the 
cave  ecosystem;  and  direct  mortality  of 
karst  faima.  These  impacts  may  be 
reduced  or  avoided  depending  on  the 


caving  skills  and  caution  of  the 
person(s)  entering  the  cave. 

Vandalism  is  also  a  threat  to  karst 
ecosystems  and  can  contribute  to  an 
alteration  of  the  cave  ecosystem  through 
soil  compaction,  temperature  changes, 
and  contamination  fiiom  household 
chemicals  such  as  insecticides  (Reddell 
1993).  Additionally,  disturbance  of 
habitat  and  introduction  of  excess 
nutrients,  such  as  garbage,  may  facilitate 
the  establishment  of  or  increase  the 
numbers  of  competitors  and/or 
predators  (including  non-native  species) 
as  discussed  above.  Certain  caves  have 
frequently  been  used  for  parties  and 
other  unauthorized  activities.  Trash 
dumping  has  occurred  in  numerous 
Bexar  County  caves.  Reddell  (1993) 
noted  in  several  caves  that  contain  one 
or  more  of  the  nine  invertebrates  that 
vandalism  has  contributed  to  the 
degradation  of  the  cave. 

We  have  carefully  assessed  the  best 
scientific  and  commercial  information 
available  regarding  the  past,  present, 
and  future  threats  faced  by  these  species 
in  determining  to  propose  this  rule. 
Based  on  this  evaluation,  the  preferred 
action  is  to  list  Rhadine  exilis.  Rhadine 
infemalis,  Batrisodes  venyivi,  Texella 
cokendolpheri,  Cicurina  baronia, 
Cicurina  madia,  Cicurina  venii, 
Cicurina  vespera.  and  Neoleptoneta 
microps  as  endangered. 

The  Act  defines  an  endangered 
species  as  one  that  is  in  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  its  range.  A  threatened 
species  is  one  that  is  likely  to  become 
an  endangered  species  in  the  foreseeable 
friture  throughout  all  or  a  significant 
portion  of  its  range.  We  believe  that 
endangered  is  the  appropriate  status  for 
these  species  because  of  the  high  degree 
and  immediacy  of  threats  faced  by  and 
limited  range  of  these  species. 

If  the  provisions  of  this  rule  become 
final,  the  karst  fauna  regions  delineated 
by  Veni  (1994a)  will  likely  constitute 
recovery  units  for  the  species.  The 
recovery  criteria  for  these  species  will 
likely  call  for,  among  other  things,  the 
preservation  of  at  least  three  karst  fauna 
areas  per  karst  faima  region,  as  outlined 
for  endangered  karst  invertebrates  in 
Travis  and  Williamson  counties,  Texas. 
These  criteria  are  discussed  in  the 
Recovery  Plan  for  Endangered  Karst 
Invertebrates  in  Travis  and  Williamson 
Counties,  Texas  (USFWS  1994).  These 
recovery  criteria  were  designed  to 
protect  populations  of  the  species  far 
enough  apart  to  guard  against 
catastrophic  loss  of  all  populations 
within  a  region  and  to  preserve  genetic 
diversity  across  each  species'  range. 
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(iiticalHabiUt 

Critical  habitat  is  defined  in  section  3 
Ithe  Act  as:  (i)  the  specific  areas 
ithin  the  geographical  area  occupied 
f  the  species,  at  the  time  it  is  listed  in 
acicordance  with  the  Act,  on  which  are 
f( )  imd  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
ptaiotection;  and  (ii)  specific  areas 
outside  the  geograpUcal  area  occupied 
o^  a  species  at  the  time  it  is  listed,  upon 
a{  determination  that  such  areas  are 
sntial  for  the  conservation  of  the 
ies.  "Conservation"  means  the  use 
flail  methods  and  procedures  needed 
tjbring  the  species  to  the  point  at 
lich  listing  under  the  Act  is  no  longer 
necessary. 
Section  4(a)(3)  of  the  Act  and 
^plementing  regulations  (50  CFR 
.12)  require  that,  to  the  maximum 
prudent  and  determinable,  the 
Btary  designate  critical  habitat  at  the 
I  the  species  is  determined  to  be 

Bred  or  threatened.  Our 
stions  (50  CFR  424.12(a)(1))  state 
:  designation  of  critical  habitat  is  not 
pttident  when  one  or  both  of  the 
following  situations  exist — (1)  The 
species  is  threatened  by  taking  or  other 
hjUman  activity,  and  identification  of 
c^tical  habitat  can  be  expected  to 
'  ^trease  the  degree  of  threat  to  the 
des,  or  (2)  such  designation  of 
^tical  habitat  would  not  be  beneficial 
le  species.  We  find  that  designation 
itioal  habitat  is  not  prudent  for  the 
le  invertebrates  due  to  increased 
at  of  taking  and  lack  of  benefit, 
le  publication  of  precise  species 
locations  and  maps  and  descriptions  of 
critical  habitat  in  the  Federal  Register, 
as  required  in  a  proposal  to  designate 
critical  habitat,  would  make  the  nine 
invertebrates  more  vulnerable  to 
incidents  of  vandalism.  Vandalism  of 
caves  and  unauthorized  entry  have  been 
documented,  and  are  a  known  threat  to 
tn^  species  (see  factor  A  of  the  Summary 
of  Factors  AHiscting  the  Species  section). 
Also,  these  species  cave  habitats  are 
Iq^ated  at  the  edge  of  a  growing  urban 
ai^.  The  expanding  human  population 
increases  the  risk  that  publicizing  cave 
aap  species  locations  would  increase 
tl^e  likelihood  of  vandalism  of  the  nine 
invertebrates'  cave  habitats. 

Critical  habitat  receives  consideration 
under  section  7  of  the  Act  with  regard 
to  actions  carried  out.  authorized,  or 
fuikded  by  a  Federal  agency  (see 
"Mailable  Conservation  Measiues" 
se<ition).  As  such,  designation  of  critical 
habitat  may  affect  activities  on  Federal 
la^ds  and  may  affect  activities  on  non- 
Federal  lands  where  such  a  Federal 


nexus  exists.  Under  section  7  of  the  Act. 
Federal  agencies  are  required  to  ensure 
that  their  actions  do  not  jeopardize  the 
continued  existence  of  a  species  or 
result  in  destruction  or  adverse 
modification  of  critical  habitat. 
However,  both  jeopardizing  the 
continued  existence  of  a  species  and 
adverse  modification  of  critical  habitat 
have  similar  standards  and  thus  similar 
thresholds  for  violation  of  section  7  of 
the  Act.  In  fact,  biological  opinions  that 
conclude  that  a  Federal  agency  action  is 
likely  to  adversely  modify  critical 
habitat  but  not  jeopardize  the  species  for 
which  the  critical  habitat  has  been 
designated  are  extremely  rare.  Because 
the  nine  invertebrates  have  extremely 
limited  distributions,  and  because  new 
potentially  suitable  habitats  cannot  be 
constructed  (and  are  not  created  by 
nature  except  in  geological  time  frames), 
any  activity  whioi  would  cause  adverse 
modification  of  critical  habitat  would 
also  likely  cause  jeopardy  to  the  species. 

In  addition,  a  primary  threat  to  the 
nine  invertebrates  on  Federal  lands  is 
predation  by  and  competition  with  fire 
ants.  Because  the  threat  posed  by  fire 
ants  would  not  necessarily  be  subject  to 
section  7  consultation,  designation  of 
critical  habitat  would  not  result  in 
reduction  of  this  threat. 

Most  (35  of  56)  of  the  caves 
supporting  the  nine  invertebrates,  are  on 
non-Federal  lands,  and  many  of  the 
activities  likely  to  cause  adverse 
modification  of  these  caves 
(modification  of  siurounding  vegetation 
and/or  drainage  patterns,  contamination 
fit>m  septic  effluent  and  nm-off. 
predation  by  and  competition  with  fire 
ants,  and  vandalism)  do  not  involve  a 
Federal  nexus.  The  designation  of 
critical  habitat  on  non-Federal  lands 
would  not  provide  any  benefit  in 
reducing  the  threats  firom  these 
activities.  Activities  that  cause  take  of 
the  species,  however,  would  be 
prohibited  imder  section  9  of  the  Act. 

The  designation  of  critical  habitat  for 
the  purpose  of  informing  Federal 
agencies  and  landowners  of  the  known 
locations  of  the  nine  invertebrates  is  not 
necessary  because  we  can  inform 
Federal  agencies  and  landowners 
through  other  means.  We  will  notify  all 
appropriate  Federal  agencies  and 
landowners  of  the  importance  of 
protecting  the  caves  these  species 
occupy  thjvugh  our  standard 
notification  procedures.  Thus, 
recognition  of  important  areas  for 
conservation  of  the  species  can  be 
accomplished  without  designating 
critical  habitat. 

For  these  reasons,  we  believe  that  the 
increased  threat  of  vandalism  through 
disclosiue  of  cave  locations  as  required 


in  a  proposal  to  designate  critical 
habitat  outweighs  the  benefits  provided 
by  such  designation,  and  that,  therefore, 
the  designation  of  critical  habitat  for  the 
nine  invertebrates  is  not  prudent. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal.  State,  and  local  agencies. . 
private  organizations,  and  individuals. 
The  Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery  actions 
be  carried  out  for  all  listed  species.  The 
protection  reouired  of  Federal  agencies 
and  the  prohibitions  against  taking  and 
harm  are  discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  with  us  on  any  action 
that  is  likely  to  jeopardize  the  continued 
existence  of  a  spedes  proposed  for 
listing  or  result  in  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  If  a  species  is  listed 
subsequently,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that  activities 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  the  species  or  to  destroy  or 
adversely  modify  its  critical  habitat.  If  a 
Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  us. 

In  addition,  section  7(a)(1)  of  the  Act 
requires  all  Federal  agencies  to  review 
the  programs  they  administer  and  use 
these  programs  in  furtherance  of  the 
purposes  of  the  Act.  All  Federal 
agencies,  in  consultation  with  us,  are  to 
carry  out  programs  for  the  conservation 
of  endangered  species  and  threatened 
species  listed  purauant  to  section  4  of 
the  Act. 

Examples  of  Federal  agency  actions 
that  may  require  conference  and/or 
consultation  as  described  in  the 
preceding  paragraphs  include 
operations  at  military  facilities  in  the 
San  Antonio  area  (specifically  Camp 
BuUis  Military  Reservation), 
Environmental  Protection 'Agency 
authorization  of  discharges  and 
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registration  and  regulation  of  pesticides: 
Federal  Highway  Administration  and 
Army  Corps  of  Engineers  (Corps) 
involvement  in  such  projects  as  road 
and  bridge  construction  and 
maintenance;  other  Corps  projects 
subject  to  section  404  of  the  Clean  Water 
Act  (33  U.S.C.  1344  et  seq.);  and  U.S. 
Department  of  Housing  and  Urban 
Development  activities,  funding,  and 
authorizations. 

The  Act  and  implementing 
regulations  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  wildlife.  The 
prohibitions,  codified  at  50  CFR  17.21. 
in  part,  make  it  illegal  for  any  person 
subject  to  jurisdiction  of  the  United 
States  to  take  (includes  harass,  harm, 
pursue,  hunt,  shoot,  wound,  kill,  trap, 
capture,  or  collect;  or  to  attempt  any  of 
these),  import  or  export,  ship  in 
interstate  commerce  in  the  coiu^e  of 
commercial  activity,  or  sell  or  offer  for 
sale  in  interstate  or  foreign  commerce 
any  listed  species.  It  also  is  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildlife  that  has  been 
taken  illegally.  Certain  exceptions  apply 
to  our  agents  and  agents  of  State 
conservation  agencies. 

We  may  issue  permits  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  or  threatened 
wildlife  under  certain  circumstances. 
Regulations  governing  permits  for 
endangered  wildlife  are  codified  at  50 
CFR  17.22  and  17.23.  Such  permits  are 
available  for  scientific  purposes,  to 
enhance  propagation  or  survival  of  the 
species,  and/or  for  incidental  take  in  the 
course  of  otherwise  lawful  activities. 
Because  these  species  are  not  in  trade, 
we  do  not  expect  requests  for  such 
permits. 

Send  requests  for  copies  of 
regulations  regarding  listed  urildlifB  and 
inquiries  about  prohibitions  and  permits 
to  the  U.S.  Fish  and  Wildlife  Service. 
Region  2,  Endangered  Species  Listing 
Coordinator,  500  Gold  Avenue  SW 
Room  4012,  Albuquerque,  MM  87103- 
1306  (telephone  505/248-6655; 
facsimile  505/248-6922). 

We  recognize  that  some  landowners 
have  expressed  willingness  to  work 
with  us  to  protect  the  nine  invertebrates 
and  that  land  management  strategies 
that  benefit  the  species  and  provide 
clear  guidelines  for  land  use  in  the 
vicinity  of  occupied  caves  can  be 
developed.  We  intend  to  work  with 
landowners  in  developing  management 
plans  and  conservation  agreements  for 
these  species. 

The  karst  features  inhabited  by  these 
species  and  the  ecosystems  on  which 
they  depend  have  developed  slowly 
over  millions  of  years  and  cannot  be 


recreated  once  they  have  been 
destroyed.  Protection  of  the  ecosystems 
that  support  the  nine  invertebrates  will 
require  maintaining  moist,  hiunid 
conditions  and  stable  temperatvues  in 
the  air-filled  voids;  maintaining  an 
adequate  nutrient  supply;  preventing 
contamination  of  the  water  entering  the 
ecosystem;  preventing  or  controlling 
invasion  of  non-native  species  such  as 
fire  ants;  and  other  actions  as  deemed 
necessary. 

Protecting  the  karst  featiues  inhabited 
by  the  nine  invertebrates  will  entail 
protecting  sufficient  surface  and 
subsurface  area  surroimding  the  karst 
features  to  maintain  the  integrity  of  the 
karst  ecosystem.  Due  to  the  paucity  of 
light  and  limited  capability  for 
photosynthesis,  karst  ecosystems  are 
almost  entirely  dependent  upon  surface 
plant  and  animal  communities  for 
nutrient  and  energy  input.  Karst 
ecosystems  receive  nutrients  firom  the 
surface  in  the  form  of  leaf  litter  and 
other  organic  debris  that  have  washed  or 
fallen  into  the  caves,  bom  tree  and  other 
vascular  plant  roots,  or  through  the 
feces,  eggs,  or  dead  bodies  of  other 
species,  for  example,  cave  crickets,  bats, 
and  raccoons. 

A  healthy  ecosystem  surrounding  the 
karst  features  is  important  to 
conservation  of  the  nine  invertebrates. 
Certain  animal  species,  such  as  cave 
crickets,  daddy-longlegs,  raccoons, 
skunks,  and  oUier  small  mammals, 
appear  to  use  many  caves  and  karst 
features,  provided  there  is  sufficient 
area  on  the  surface  with  habitat  to 
support  these  species  and  the  cave 
entrances  are  not  blocked.  Recent 
research  indicates  cave  crickets  may 
forage  more  than  50  meters  bora  cave 
entrances  (W.R.  Elliott,  Texas  Memorial 
Museum,  pers.  comm.  1993). 

Cave  crickets  are  an  especially 
important  component  of  the  cave 
ecosystem,  because  many  invertebrates 
are  known  to  feed  on  their  eggs, 
nymphs,  feces,  and  dead  bodies.  Cave 
crickets  typically  roost  and  lay  eggs  in 
caves  during  the  day,  then  emerge  at 
night  to  feed.  They  are  general  predators 
and  scavengers,  but  the  exact  food 
preferences  of  Ceuthophilus  species  in 
Texas  are  still  unclear.  The  daddy- 
longlegs harvestman  (Leibunum 
townsendii).  which  is  abundant  in  many 
caves,  may  similarly  introduce  nutrients 
into  the  cave  ecosystem.  Raccoons,  bats, 
and  other  small  mammals  are  also 
teologically  important  in  many  cave 
communities  because  their  feces 
provide  a  rich  medium  for  the  growth  of 
fungi  and,  subsequently,  localized 
population  blooms  of  several  species  of 
tiny,  hopping  insects  that  reproduce 
rapidly  on  rich  food  sources  and  may 


become  prey  for  some  predatory 
troglobites. 

Water  quality  is  also  an  important 
factor  in  conservation  of  karst 
invertebrates.  Caves  and  karst  features 
are  susceptible  to  pollution  fitim 
contaminated  water  entering  the  ground 
because  karst  has  little  capacity  for 
purification.  Transmission  of 
groundwater  flows  in  karst  is 
comparatively  rapid  and  provides  little 
opportunity  for  natural  filtering  or  other 
purifying  effects  (lUCN  1997).  The  area 
that  has  the  greatest  potential  to 
contribute  water-borne  contaminants 
into  the  karst  ecosystem  is  the  surface 
and  subsurface  drainage  basin  that 
supplies  water  to  the  ecosystem.  Certain 
activities  within  this  hydrologically 
sensitive  area,  such  as  application  of 
pesticides  and  fertilizers,  leakage  firom 
sewer  lines,  and  urban  runoff,  could 
contaminate  the  karst  ecosystem.  The 
potential  for  contaminants  to  travel 
through  karst  systems  may  be  increased 
in  some  areas  relative  to  others  due  to 
local  geologic  features.  Areas 
surroimding  the  karst  featiues  providing 
habitat  for  die  nine  invertebrates  should 
be  maintained  so  as  to  minimize  the 
possibility  of  introducing  contaminants 
into  the  karst  ecosystem. 

In  addition  to  providing  nutrients  to 
the  karst  ecosystem,  the  surface  plant 
community  also  serves  to  buffer  the 
karst  ecosystem  against  changes  in 
temperature  and  moisture  regimes, 
pollutants  entering  firom  the  surface 
(Biological  Advisory  Team  1990,  Veni  & 
Associates  1988),  and  other  factors  such 
as  sedimentation  resulting  from  soil 
erosion.  Protecting  native  vegetation 
may  also  help  control  certain  non-native 
species  (such  as  fire  ants)  that  may 
compete  with  and/or  prey  upon  the 
listed  species  and  other  karst  fauna.  Soil 
disturbance,  introduction  of  nursery 
plants  and  sod  containing  fire  ants, 
garbage  (potential  food  source),  and 
electrical  equipment  are  some  of  the 
factors  contributing  to  fire  ant 
infestations. 

It  is  our  policy  (July  1, 1994;  59  FR 
34272)  to  identify  to  the  maximum 
extent  practicable  at  the  time  a  species 
is  listed  those  activities  that  would  or 
would  not  likely  constitute  a  violation 
of  section  9  of  the  Act.  The  intent  of  this 
poUcy  is  to  increase  public  awareness  of 
the  effect  of  the  Usting  on  proposed  and 
ongoing  activities  widiin  a  species' 
range.  We  emphasize  that  this  action  is 
a  proposed  listing  and  that  the 
guidelines  presented  herein  are  for  use 
in  the  event  that  the  listing  becomes 
final.  Should  the  species  be  listed,  the 
discussion  and  outline  presented  here 
should  assist  landowners  and  managers 


in  avoiding  a  violation  of  section  9  of 
the  Act. 

The  guidelines  below  for  determining 
whether  or  not  an  activity  is  likely  to 
result  in  take  of  listed  invertebrates  are 
based  on  karst  zone  maps  prepared  by 
Veni  (1994a;  see  Map  1).  These  maps 
show  general  zones  of  karst  occurrence 
and  do  not  show  specific  locations  of 
cave  invertebrates.  Thus,  we  believe 
they  provide  useful  general  information 
without  risk  of  increasing  the  threat  of 
vandalism  to  karst  features. 
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Veni  (1994a)  defines  five  karst  zones 
in  the  San  Antonio  area  based  on 
geology,  distribution  of  known  caves, 
distribution  of  cave  fauna,  and  primary 
factors  that  determine  the  presence, 
size,  shape  and  extent  of  caves  with 
respect  to  cave  development.  The  five 
zones  reflect  the  likelihood  of  finding  a 
karst  feature  that  will  provide  habitat  for 
endemic  invertebrates  are  as  follows: 

Zone  1 — Areas  known  to  contain  the 
proposed  endemic  cave  fauna; 


Zone  2 — Areas  having  a  high 
probability  of  suitable  habitat  for 
proposed  or  other  endemic  cave  faima; 

Zone  3 — ^Areas  that  probably  do  not 
contain  proposed  or  endemic  cave 
fauna; 

Zone  4 — ^Areas  that  require  further 
research  but  are  generally  equivalent  to 
zone  3,  although  they  may  include 
sections  that  could  be  classified  as  zone 
2  or  zone  5;  and 

Zone  5 — ^Areas  that  do  not  contain    v 
proposed  or  endemic  cave  fauna. 

BILUNQ  OOOE  431»46-P 
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Map  1 

Bexar  County.  Texas 

Karst  Zones 


Zonea  I  it  2 


Zones  3  ft  4 


Zone  5 

Approximate 

boundaries:    Consult  more 

detailed  maps 
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Veni  (1994a)  includes  detailed 
discussion  of  the  geologic  makeup  of 
tjiese  karst  zones.  Map  1  simplifies 
"^eni's  karst  zone  maps  to  show  where 
ctions  may  or  may  not  be  likely  to  take 
arst  invertebrates.  Zones  1  and  2  are 
iQombined  in  the  shaded  areas,  zones  3 
td  4  are  combined  in  the  hatched 

IS,  and  the  remaining  area  Calls  in 
ine  5.  Zone  5  does  not  have  karst- 
irming  strata  and  the  nine  inv»tebrates 
e  not  expected  to  occur  in  these  areas. 
The  likelihood  that  an  activity  in 
tnes  1-4  will  result  in  take  of  Usted 
[Vertebrates  is  directly  related  to  the 
likelihood  of  species  occurrence  and 
require  specialized  knowledge  and 
liarity  with  caves,  geology  ofkarst 
>,  and  local  geology.  Persons 
ified  to  identify  and  evaluate  the 
ficanoe  of  karst  features  may 
laclude  professional  geologists  or 
%drogeologists,  biological  consultants 
Cpmiliar  wiUi  cave  and  karst  ecosystems, 
and  other  similariy  knowledgeable 
persons.  Property  owners  should  take 
an  in  conducting  karst  surveys  or 
Selecting  a  person  to  conduct  a  kaist 
Stuvey  so  as  to  obtain  the  most  accurate 
iifcnmation  possible  and  to  avoid  doing 
any  damage  to  a  karst  feature  or  the 
karst  ecosystem  during  the  survey. 
I  i  Collection  and  identification  of  karst 
^vertebrates  requires  specialized 
ktiowledge  and  femiliarity  with  cave 
biology  and  ecology  and  Ufe  history  of 
ktrst  invertebrates.  Identification  of 
•me  specimens  will  require 
Icroscopic  examination  and  expert 
conomic  assistance.  Persons  qualified 
search  for  karst  invertebrates  and 
preliminary  identifications  of 
nens  should  also  be  able  to  - 
'aluate  various  karst  features' 
itability  as  habitat  for  the  species. 
'  eme  care  must  be  taken  when 
eying  for  invertebrates  in  karst 
losystems.  and  these  invertebrate 
'eys  should  not  be  undertaken  by  an 
amateur.  If  this  proposed  rule  is 
fibalized,  individuals  wishing  to  collect 

JB  nine  invertebrates  will  be  required 
obtain  a  scientific  permit  firom  us  and 
bmit  all  specimens  collected  to  a 
inuseum  for  evaluation  and 
preservation. 
I  We  believe  that,  based  on  the  best 
<|ailable  information,  activities  in  zones 
I  that  could  potentially  result  in  take 
lude,  but  are  not  limited  to: 
(1)  Collecting  or  handling  of  the 

|(2)  Surfece  or  subsurface  activities 
It  may  directly  result  in  destruction  or 

teration  of  species'  habitat  (such  as 
trenching  for  installation  of  utility  or 
s^er  lines,  excavation,  etc.); 

(3)  Alteration  of  the  topography 
V  r  thin  the  surfece  or  subsurfece 


drainage  area  or  other  alterations  to  any 
cave  or  karst  feature  providing  halntat 
for  the  species  that  results  in  changes  to 
the  cave  environmoit  (such  as  filling 
cave  entrances  or  otherwise  reducing 
airflow  which  limits  oxygen  availability: 
increasing  airflow  that  results  in  drying; 
altering  natural  drainage  patterns  with 
the  result  of  changing  the  amoimt  of 
water  entering  the  cave  or  karst  feature; 
increasing  impervious  cover  within  the 
surface  or  subsurface  drainage  areas  of 
the  cave  or  karst  feature;  altering  the 
entrance  or  opening  of  the  cave  or  karst 
feature  in  a  way  that  would  disrupt 
movements  of  raccoons,  opossimis,  cave 
crickets,  or  other  animals  that  provide 
nutrient  input;  etc.); 

(4)  Discharge  or  dumping  of 
chemicals,  silt,  pollutants,  household  or 
industrial  waste,  or  other  harmful 
material  into  karst  features  or  areas  that 
drain  into  karst  features; 

(5)  Pesticide  or  fertilizer  application 
in  (V  near  karst  features  containing  the 
nine  invertebrates  or  areas  that  dnia. 
into  these  karst  features.  Carefiil  use  of 
pesticides  in  the  vicinity  of  karst 
features  may  be  necessary  in  some 
instances  to  control  non-native  fire  ants. 
Guidelines  for  controlling  fire  ants  in 
the  vicinity  of  karst  features  are 
availabfe  from  us  (see  AOOnesses 
section); 

(6)  Activities  within  caves  that  lead  to 
soil  compaction,  changes  in 
atmospheric  conditions,  abandonment 
of  the  cave  by  bats  or  other  buna,  or 
direct  mortality  of  the  species. 

(7)  Activities  that  attract  fire  ants  or 
cockroaches  to  caves  or  karat  features 
(e.g.,  dumping  of  garbage  into  caves  or 
karat  features). 

Activities  that  we  believe  will  not 
result  in  a  violation  of  section  9, 
provided  such  activities  do  not  result  in 
any  of  the  situations  described  above, 
include: 

(1)  Activities  authorized  under 
sections  7  or  10  of  the  Act. 

(2)  Construction  activities  in  non- 
karstic  areas; 

(3)  Maintenance  of  existing  roads; 

(4)  Recreational  activities  on  the 
surfece.  including  camping,  hiking,  and 
himting; 

(5)  Maintenance  of  established  lawns 
and  other  landscaping  features, 
including  mowing,  pruning,  seeding, 
removing  dead  trees,  and  planting  trees 
and  shrubs,  particularly  using  native 
plant  species; 

(6)  Legal  use  of  pesticides  in  areas 
that  do  not  drain  into  karst  features. 

We  welcome  the  involvement  of 
landowners  in  conservation  efibrts  for 
the  nine  invertebrates.  Conservation 
measures  for  these  species  may  include 
careful  fire  ant  control  in  the  vicinity  of 


occupied  karst  features;  construction/ 
disturbance  setbacks  fit>m  caves;  and 
avoidance  of  the  use  of  chemical 
pesticides  or  fertilizere.  surfece 
topography  alteration,  and  trenching 
withLi  specific  areas. 

Pdilic  CemBemB  Seliciled 

We  intend  that  any  final  action 
resulting  from  this  proposal  will  be  as 
accurate  and  as  effective  as  possible. 
Therefore,  we  request  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule.  We  particularly  seek 
comments  concerning: 

(1)  Biological,  commercial  trade,  or 
other  refevant  data  concerning  any 
threat  (or  lack  thereof)  to  these  species; 

(2)  The  locaticm  of  any  additional 
populations  of  these  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  pursuant  to  section  4  of  the  Act; 

(3)  Additional  infoim^on  concerning 
the  range,  distribution,  and  populadoa 
size  of  Uiese  species; 

(4)  Current  or  planned  activities  in  the 
San  Antonio  area  and  their  possible 
impacts  on  these  spedw. 

(5)  Existing  local.  State,  or  Federal 
regulations  that  provide  protection  for 
these  species  and/or  the  caves  and  karst 
features  that  provide  habitat  for  the 
species:  and 

(6)  Appropriateness  of  using  the  karst 
regions  outlined  in  Veni  (1994a,  Figure 
1)  as  recovery  units  in  the  event  the 
species  are  listed. 

We  will  submit  the  available  scientific 
data  and  inf(»mation  to  appropriate, 
independent  specialists  for  review.  We 
Mrill  summarize  the  opinions  of  these 
reviewere  in  the  final  decision 
document.  In  making  a  final  decision, 
we  will  take  into  consideration  the 
comments  and  any  additional 
information  we  receive,  and  such 
communications  may  lead  to  a  final 
determination  that  differa  from  this 
proposal. 

Ine  Act  provides  for  a  public  hearing 
on  this  proposal,  if  requested.  Requests 
miist  be  received  within  45  days  of  the 
date  of  publication  of  the  proposal  in 
the  Federal  Register.  Such  requests 
must  be  made  in  writing  and  addressed 
to  the  Field  Supervisor,  U.S  Fish  and 
Wildlife  Service  (see  ADDRESSES 
section). 

Executive  Order  12866 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  underetand.  We  invite  yoiu 
comments  on  how  to  make  this  rule 
easier  to  understand  including  answera 
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to  the  following:  (1)  Are  the 
requirements  of  the  rule  clear?  (2)  Is  the 
discussion  of  the  rule  in  the 
Supplementary  Information  section  of 
the  preamble  helpful  in  understanding 
the  rule?  (3)  What  else  could  we  do  to 
make  the  rule  easier  to  understand? 
Send  a  copy  of  any  comments  on 
making  this  rule  easier  to  understand  to: 
Office  of  Regulatory  Affairs,  Department 
of  the  Interior,  Room  7229, 1849  C 
Street,  I^fW,  Washington,  DC  20240.  You 
may  also  e-mail  the  comments  to  this 
address:  Exsec@ios.doi.gov. 

National  Environmental  Policy  Act 

We  have  determined  that 
Environmental  Assessments  and 
Environmental  Impact  Statements,  as 
defined  under  the  authority  of  the 
National  Environmental  Policy  Act  of 
1969,  need  not  be  prepared  in 
connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  We  published  a  notice 
outlining  our  reasons  for  this 


determination  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 

Paperwork  Reduction  Act 

This  rule  does  not  contain  any  new 
collections  of  information  other  than 
those  already  approved  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.,  and  assigned  Office  of 
Management  and  Budget  clearance 
number  1018-0094.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  imless  it  displays  a 
currently  valid  control  number.  For 
additional  information  concerning 
permit  and  associated  requirements  for 
endangered  species,  see  50  CFR  17.22. 

References  Cited 

A  complete  list  of  references  cited 
herein,  as  well  as  others,  is  available 
upon  request  fi'om  the  Field  Supervisor, 
U.S.  Fish  and  Wildlife  Service  (see 
ADDRESSES  section). 


Ust  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Proposed  Regulation  Promulgation 

For  the  reasons  given  in  the  preamble, 
we  propose  to  amend  50  CFR  part  17  as 
set  forth  below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500,  unless  otherwise  noted. 

2.  In  §  17.11(h)  add  the  following  to 
the  List  of  Endangered  and  Threatened 
Wildlife  in  alphabetical  order  under 
"ARACHNIDS"  and  "INSECTS:" 

§17.11    Endangered  and  tlireatened 
wildlife. 

•        *        •  •       •        • 

(h)*  *  * 


Species 


Common  name 


Scientific  name 


IHistoric  range        Status      When  listed 


Critical 
habitat 


Special 
rules 


Arachnids 

•  •  *  *  • 

Harvestman,  Robber  Baron  Cave  TexeUa  cokendolpheri _ U.S.A.  (TX) E 

•  •                            *              ,              •  * 
Spider,  Government  Canyon  cave  Neoleptoneta  microps U.S.A.  (TX)  E 

Spider,  (no  common  name]  Cicurina  venii U.S.A.  (TX)  E 

•  *  •  ■  *  • 

Spider,  Madia's  cave  Cicurina  madia U.S.A.  (TX) E 

•  *  •  •  • 

Spider,  Robber  Baron  cave  „.  Circurina  baronia  U.S.A.  (TX) E 

•  •  •  •  • 

Spider,  vesper  cave Cicurina  vespera „ U.S.A.  (TX) E 

•  •  •  *  • 
Insects 

•  •  •  *  '  * 

Beetle,  [no  common  name) Rhax^ne  exUis U.S.A.  (TX) E 

•  •                              *                              •  • 
Beetle,  (no  common  name) Rhadine  infemalis U.S.A.  (TX)  E 


NA 
NA 
NA 
NA 
NA 
NA 


NA 

NA 


NA 
NA 
NA 
NA 
NA 
NA 


NA 


NA 
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opooes 


Common  name 


Scientific  name 


Historic  range       Status     When  listed        ?^S^  Special 

naoitat  niles 


E  leetle.  Helotes  mold Batrisodes  venyM U.S.A.  (TX) E 


NA 


NA 


Dated:  December  18, 1998. 
Ikaie  Rappeport  Clark, 
^Wrector.  Fish  and  Wildlife  Service. 
IHl  Doc.  98-34410  Filed  12-29-98;  8:45  am] 
4uJNQ  CODE  4310-6S-P 


E  EPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

fiOCFRPart679 

tpodtet  Na  98122231»-8313-01;  lA 
11210980] 

Piaheriaa  of  tha  Exciuaiva  Economic 
Zona  Off  Alaaka;  Baring  Sea  and 
Aleutian  lalands;  PropMad  1999 
Harvest  Spaciflcationa  for  Groundfisti 

ilpENCY:  National  Marine  Fisheries 

59rvice  (NMFS),  National  Oceanic  and 
tmospheric  Administration  (NOAA), 
ommerce. 

Action:  Proposed  1999  specifications  for 
g^undfish  and  associated  management 
itteasuies;  apportionment  of  reserves; 
request  for  comments. 

■^  -;■ 

ItUmmary;  NMFS  proposes  1999  harvest 
$j)ecifications  and  prohibited  species 
bycatch  allowances  for  the  groimdfish 
fishery  of  the  Bering  Sea  And  Aleutian 
lalands  management  area  (BSAI).  This 
action  is  necessary  to  establish  harvest 
limits  and  associated  managemrat 
measures  for  groundfish  during  the  1999 
fishing  year  and  to  accomplish  the  goals 
and  objectives  of  the  Fishery 
Management  Plan  for  the  Groundfish 
fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (FMP).  The  intended  effect 
of  this  action  is  to  conserve  and  manage 
the  groundfish  resources  in  the  BSAI 
aad  to  provide  an  opportunity  for  public 
participation  in  the  annual  groundfish 
specification  process. 
Of  TES:  Comments  must  be  received  by 
JUiuary  25, 1999. 

A(>ORESSES:  Comments  must  be  sent  to 
S^e  Salveson.  Assistant  Regional 
Administrator,  Sustainable  Fisheries 
Division,  Alaska  Region,  NMFS,  P.O. 
Box  21668,  Juneau,  AK  99802-1668, 
Attn:  Lori  Gravel. 

The  preliminary  1999  Stock 
Assessment  and  Fishery  Evaluation 
(SAFE)  report,  dated  September  1998.  is 


available  from  the  North  Pacific  Fishery 

Management  Council,  West  4th  Avenue, 

Suite  306,  Anchorage,  AK  99510-2252 

(907-271-2809). 

FOR  FURTHER  INFORMATION  CONTACT: 

Shane  Capron,  907-586-7228  or 

sliane.capron@noaa.gov. 

SUPPLaCNTARY  INFORMATION: 
Background  for  the  1999  Proposed 
Harvest  Specifications. 

Groundfish  fisheries  in  the  BSAI  are 
governed  by  Federal  regulations  at  50 
CFR  part  679  that  implement  the  FMP. 
The  Council  prepared  the  FMP  and 
NMFS  approved  it  under  the  Magnuson- 
Stevens  Fishery  Conservatiim  and 
Management  Act  General  regulations 
governing  U.S.  fisheries  also  appear  at 
50  CFRpart  600. 

Tlie  FmP  and  its  implementing 
regulations  require  NMFS,  after 
consultation  with  the  Council,  to 
specify  annually  the  total  allowable 
catch  (TAC)  ftx  each  target  species  and 
the  "(^her  species"  category,  the  sum  of 
which  must  be  within  tb«  optimum 
yield  range  of  1.4  million  to  2.0  millicm 
metric  tons  (mt)  (§  679.20(a)(l)(i)). 
Regulations  under  §  679.20(c)(1)  further 
require  NMFS  to  publish  annually  and 
solicit  public  comment  on  proposed 
annual  TACs,  prohibited  species  catch 
(PSC)  allowances,  and  seasonal 
allowances  of  the  pollock  TAC.  The 
proposed  specifications  set  forth  in 
Tables  1  through  7  of  this  proposed 
action  satisfy  these  requirements.  For 
1999,  the  proposed  sum  of  TACs  is 
1.925  million  mt.  Tables  8  through  10 
specify  limitations  for  catcher/processor 
vessels  listed  in  section  208(e)(1) 
through  (20)  of  the  American  Fineries 
Act  (AFA)  contained  within  the 
Omnibus  Appropriations  Bill  for  FY  99; 
Pub.  L.  105-277.  Under  §  679.20(c)(3), 
NMFS  will  publish  the  final  annual 
specifications  for  1999  after  considering: 
(1)  comments  received  within  the 
comment  period  (see  DATES)  and  (2) 
consultations  with  the  Coimdl  at  its 
December  9, 1998  meeting. 

Relations  at  §  679.20rc)(2)(ii) 
require  that  one-fourth  of  each  proposed 
initial  TAC  {TT AC)  amount  and 
apportionment  thereof,  one-fourth  of 
each  Community  Development  Quota 
(QX^  reserve  established  under 
§  679.20(b)(l)(ui),  one-fourth  of  eech 
proposed  PSC  allowance  established 


under  §  679.21,  and  the  first  seasonal 
allowance  of  pollock  become  available 
at  0001  hours  Alaska  local  time  (A.l.t.), 
January  1,  and  remains  available  until 
superseded  by  the  final  specifications.  If 
approved  by  NMFS,  proposed 
management  measures  for  the  Atka 
mackerel  fishery  (63  FR  60268, 
November  9, 1998)  will  also  require  that 
the  first  seasonal  allowance  of  Atka 
mackerel  TAC  be  specified  on  an 
interim  basis.  Regulations  at 
§679.20(c)(2)(ii)  do  not  provide  for  an 
interim  specification  for  either  the  hook- 
and-line  and  pot  gear  sablefish  CDQ 
reserve  or  for  sablefish  managed  imder 
the  Individual  Fishing  Quota 
management  plan. 

Prior  to  January  1. 1999,  NMFS  will 
publish  in  the  Federal  Regislar.  the 
interim  TAC  specifications  and 
apportionments  thereof  for  the  1999 
fishing  year.  These  interim 
specifications  are  scheduled  to  become 
effective  0001  hours.  A.l.t  January  1, 
1999.  and  remain  in  effect  until 
superseded  by  the  final  1999  harvest 
specifications. 

Pn^Msed  Acceptable  Biological  Catdi 
(ABC)  and  TAC  SpedficatioBs 

The  proposed  ABC  levels  are  based  on 
the  best  available  scientific  information, 
including  projected  biomass  trends, 
information  on  assumed  dirtribution  of 
stock  biomass.  and  revised  technical 
methods  used  to  calculate  stock 
biomass.  In  general,  the  development  of 
ABCs  and  overfishing  levels  involves 
sophisticated  statistical  analyses  of  fish 
populations  and  is  based  on  a 
successive  series  of  six  levels,  or  tiers, 
of  reliable  information  available  to 
fishery  scientists. 

The  Bering  Sea  Ckoundfish  Plan  Team 
(Plan  Team)  acknowledged  that  for 
purposes  of  the  proposed  1999 
Overfishing  Levels  and  ABC  amounts, 
the  best  information  currently  available 
a  set  forth  in  the  final  SAFE  report  for 
the  1998  BSAI  groundfish  fisheries 
dated  November  1997.  The  Plan  Team 
further  acknowledged  that  infonnation 
on  the  status  of  stocks  will  be  updated 
with  the  1998  survey  results  and 
reconsidered  by  the  Plan  Team  at  its 
November  1998  meeting.  The  Plan 
Team's  preliminary  recommendation 
was  to  rollover  1998  ABC,  overtiming. 
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and  TAG  amounts  and  to  reconsider 
these  amounts  at  the  December  1998 
Council  meeting  after  new  status  of 
stocks  information  has  been 
incorporated  by  the  Plan  Team  into  a 
final  SAFE  report. 

At  Us  October  1998  meeting,  the 
Scientific  and  Statistical  Committee 
(SSC),  Advisory  Panel  (AP),  and  Council 
reviewed  the  Plan  Team's  preliminary 
recommendations.  With  one  exception, 
the  SSC,  AP,  and  Coimcil  concurred 


with  the  Plan  Team's  recommendations. 
The  Council  recommended  a  75,000  mt 
reduction  in  the  AP-  and  SSC- 
recommended  Bering  Sea  pollock  ABC 
and  TAC,  from  1.110  million  mt  to 
1.035  million  mt.  This  reduction  was 
recommended  in  consideration  of 
preUminary  1998  survey  data  that 
indicated  decreased  biomass  abundance 
of  this  stock.  None  of  the  Council's 
recommended  TACs  for  1999  exceed  the 
recommended  ABC  for  any  species 


category.  Therefore,  NKfFS  finds  that 
the  recommended  TACs  are  consistent 
with  the  best  available  information  on 
the  biological  condition  of  the 
groundfish  stocks. 

Table  1  lists  the  proposed  1999 
Overfishing  Levels,  ABC.  and  TAC 
amounts  for  groimdfish  in  the  BSAI. 
The  proposed  apportionment  of  TAC 
amounts  among  fisheries  and  seasons  is 
discussed  here. 


Table  1.— Proposed  1999  Acceptable  Biological  Catch  (ABC),  Total  Allowable  Catch  (TAC),  Initial  TAC 
OTAC),  CDQ  Reserve  Allocation,  and  Overfishing  Levels  of  Groundfish  in  the  Bering  Sea  and  Aleutian 
Islands  Area  (BSAI)  ^ 


Species 


Area 


ABC 


TAC 


ITAC2 


CDQ 
reserve  3 


Overfishing 
level 


Pollock^ 


Pacific  ood 
Sat)lefish» 


Bering  Sea  (BS) 

Aleutian  Islands  (Al) 

Bogoslof  District 

BSAI 

BS  

Al 


Atka  mackerel 


Yeitowfin  sole 

Rock  sole  

Greenland  turbot 


Arrowtootti  fkxjnder 

Flatt>ead  sole 

Olfwr  flatfish" 

PaoTic  ocean  perch 


Other  red  rockfish  '  . 
Sharpchin/Northem  . 
Shortraker/rougheye 
Other  rockfish* 


SqukJ  „.... 

Other  species" 

Non-specific  CDQ  '•» 

Total  


Total 

Western  Al 

Central  Al 

Eastern  AI/BS 

BSAI 

BSAI 

Total 

BS 

Al 

BSAI 

BSAI 

BSAI 

BS  

Al  Total  

Western  Al 

Central  Al 

Eastern  Al 

BS 

Al 

Al 

BS  

Al 

BSAI 

BSAI  

BSAI  


1.035.000 

23.800 

6.410 

210.000 

1.300 

1.380 

64.300 

27.000 

22.400 

14.900 

220.000 

312.000 

15.000 


147.000 

132.000 

164.000 

1.400 

12.100 

5.580 

3,450 

3.070 

267 

4.230 

965 

369 

685 

1.970 

25.800 


1.035.000 

23,800 

1.000 

210.000 

1.300 

1.380 

64.300 

27.000 

22.400 

14.900 

220.000 

100.000 

15.000 

10.050 

4.950 

16.000 

100.000 

89.434 

1.400 

12.100 

5.580 

3.450 

3.070 

267 

4.230 

965 

369 

685 

1.970 

25.800 


875,610 

20,135 

846 

178.500 

553 

293 

54.655 

22.950 

19,040 

12,665 

187.000 

85.000 

12,750 

8.543 

4.208 

13.600 

85,000 

76,019 

1,190 

10,285 

4,743 

2,933 

2,610 

227 

3.596' 

820 

314 

582 

1.675 

21.930 


103,500 

2,380 

100 

15.750 

179 

233 

4.823 

2.025 

1.680 

1.118 

16.500 

7,500 

1,125 

754 

371 

1.020 

7.500 

6.708 

105 

908 

419 

259 

230 

20 

317 

72 

28 

51 

126 

1.645 

492 


2.060.000 

31.700 

8.750 

336.000 

2,160 

2.230 

134.000 


314.000 

449.000 

22.300 


230.000 

190.000 

253.000 

3.300 

20.700 


356 

5.640 

1.290 

492 

913 

2,620 

134.000 


2.379.976 


1.925,000 


1,630,579 


171,081 


4.202.451 


*  Amounts  are  in  metric  tons.  These  amounts  apply  to  the  entire  Bering  Sea  (BS)  and  Aleutian  Islands  (Al)  Area  unless  otherwise  specified. ' 
With  the  exception  of  polk>ck.  and  for  the  purpose  of  these  specifications,  the  BS  includes  the  Bogoslof  District. 

2  Except  tor  polkxdt  and  the  portion  of  the  sablefish  TAC  allocated  to  hook-and-line  and  pot  gear,  15  percent  of  each  TAC  is  put  into  a  resen/e. 
The  ITAC  for  each  species  is  the  remainder  of  the  TAC  after  the  subtractk>n  of  these  reserves. 

3  Except  for  pollock  and  the  hook-and-line  or  pot  gear  alkx:atk>n  of  sat>lefish,  one  half  of  the  amount  of  the  TACs  placed  in  reserve,  or  7.5  per- 
cent of  the  TACs,  is  designated  as  a  CDQ  reserve  for  use  t>y  CDQ  participants  (see  §679.31(a)(1)). 

4  Ten  percent  of  the  polkxk  TAC  is  alkxated  to  the  polkx:k  CDQ  fishery  under  paragraph  206(a)  of  the  AFA.  After  deductk>n  of  the  pollock 
CDQ  reserve,  a  6  percent  inckfental  catch  reserve  (for  pollock  han/ested  in  other  fisheries)  is  then  deducted  (see  sectk>n  206(b)  of  the  AFA),  the 
result  is  the  1999  proposed  ITAC  for  polkx:k. 

^Regulatk)ns  at  §  679.20(b)(1)  do  not  provkfe  for  the  establishment  of  em  ITAC  fOr  the  hook-and-line  and  pot  gear  allocation  for  sablefish.  The 
ITAC  for  sablefish  reflected  in  Table  1  is  for  trawl  gear  only.  Twenty  percent  of  the  sablefish  TAC  allocated  to  hook-and-line  gear  or  pot  gear  is 
reserved  for  use  by  CDQ  participants  (see  §  679.31(c)). 

« "Other  flatfish"  includes  all  flatfish  species,  except  for  Pacific  halibut  (a  prohibited  species),  flathead  sole.  Greenland  turbot.  rock  sole.  yelk>w- 
fin  sole,  and  arrowtooth  flounder. 

^  "Other  red  rockfish"  irvdudes  shortraker,  rougheye,  sheupchin,  and  northern  rockfish. 

*  "Other  rockfish"  includes  all  Sebastes  and  SebastolotMJS  species  except  for  Pacific  ocean  perch,  sharpchin,  northem,  shortraker.  and 
rougheye  rockfish. 

""Other  species"  includes  sculpins,  sharks,  skates  sind  octopus.  Forage  fish,  as  defined  at  §679.2  are  not  included  in  the  "other  species"  cat- 
egory. 

^°  Fifteen  percent  of  the  groundfish  CDQ  reserve  estat>lished  for  squkf,  arrowtooth  flounder,  and  "other  species"  is  altocated  to  a  non-specific 
CDQ  reserve  found  at  §  679.31(g). 
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Reserves 

Regulations  at  §  679.20(b)(l)(i)  require 
that  15  percent  of  the  TAG  for  each 
tai^get  species  or  species  group,  except 
fo^  {the  hook-and-Une  and  pot  gear 
alkication  of  sablefish.  be  placed  in  a 
noni-specified  reserve.  The  AFA 
supersedes  this  provision  for  pollock  be 
^eq^iring  that  the  1999  TAG  for  this 
species  be  fully  allocated  among  the 
GOQ  program,  incidental  catch 
allowance,  and  inshore,  catcher/ 
processor,  and  mothership  directed 
fishery  allowances. 

Regulations  at  §  679.20(b)(l)(iii) 
aiiire  that  one  half  of  each  TAG 
Dunt  placed  in  the  non-specified 
re$irve  be  allocated  to  the  groundfish 
GOO  reserve,  and  that  20  percent  of  the 
holQk-and-line  and  pot  gear  allocation  of 
sablefish  be  allocated  to  the  fixed  gear 
saUefish  GDQ  reserve.  As  discussed 
below  section  206(a)  of  the  AFA 
reqtiires  that  10  percent  of  the  pollock 
TAG  be  allocated  to  the  pollock  GDQ 
/e.  With  the  exception  of  the  hook- 
^•line  and  pot  gear  sablefish  GDQ 
),  the  GDQ  reserves  are  not  further 
apportioned  by  gear.  Fifteen  percent  of 
th^  groundfish  GDQ  reserve  established 
fot  squid,  anowtooth  flounder  and 
"ojtler  species"  is  allocated  to  a  non- 
sp^fic  GDQ  reserve.  Regulations 
governing  the  use  and  release  of  the 
non-specific  GDQ  reserve  are  foimd  at 
§  679.31(g).  Regulations  at 
§  6:t9.21(e)(lHi)  also  require  that  7.5 
pejnbent  of  each  PSG  limit,  with  the 
exi^ption  of  herring,  be  withheld  as  a 
PSIQ  reserve  for  the  GDQ  fisheries. 
Regulations  governing  the  management 
of  the  GDQ  and  PSQ  reserves  are  set 
fofth  at  §  679.30  and  §  679.31. 

le  remainder  of  the  non-specified 
^rve  is  not  designated  by  species  or 

:ies  group,  and  any  amount  of  the 
reMrve  may  be  reapportioned  to  a  target 
species  or  the  "other  species"  category 
divimg  the  year,  providing  that  sudi 
leApportioiunents  do  not  result  in 
ovaHishing. 


T^3LE 


Allocation  of  the  Pollock  TAG 

Pollock  Allocations  under  the  AFA 

Section  206(a)  of  the  AFA  requires 
that  10  percent  of  the  BSAI  pollock  TAG 
be  allocated  as  a  directed  fishing 
allowance  to  the  GDQ  program.  The 
remainder  of  the  BSAI  pollock  TAG, 
after  the  subtraction  of  an  allowance  for 
the  incidental  catch  of  pollock  by 
vessels,  including  GDQ  vessels, 
harvesting  other  groundfish  species,  is 
allocated  as  follows;  50  percent  to 
catcher  vessels  harvesting  pollock  for 
processing  by  the  inshore  component, 
40  percent  to  catcher/processors  and 
catcher  vessels  harvesting  pollock  for 
processing  by  catcher/processors  in  the 
offshore  component,  and  10  percent  to 
catcher  vessels  harvesting  pollock  for 
processing  by  motherships  in  the 
offshore  component. 

For  1999,  NMFS  is  proposing  an 
incidental  catch  allowance  of  6  percent 
of  the  pollock  TAG  after  subtraction  of 
the  10  percent  GDQ  reserve.  This 
allowance  was  determined  based  on  an 
examination  of  the  incidental  catch  of 
pollock  in  non-pollock  target  fisheries 
firom  1994  through  1997.  During  this  4- 
year  period,  the  incidental  catch  of 
pollock  as  a  percentage  of  the  TAG 
ranged  from  a  low  of  4.9  percent  in  1996 
to  a  high  of  6.3  percent  in  1997  with  a 
4-year  average  of  5.6  percent.  NMFS 
admowledges  that  the  incidental  catch 
of  pollock  in  other  fisheries  declined  in 

1998  to  about  3  percent  of  the  TAG  as 

a  result  of  new  mandatory  retention  and 
utilization  standards  for  this  species 
(§  679.27).  However,  uncertainty  about 
continued  low  incidental  pollock  catch 
in  other  fisheries,  and  mandates  imder 
the  AFA  to  optimize  the  opportimity  for 
the  harvest  of  the  allocated  pollock 
directed  fishery  allowances,  support  a 
conservative  incidental  catch  allowance. 
NMFS  intends  to  initiate  rulemaking  in 

1999  that  would  provide  NMFS  with  the 
authority  to  reallocate  a  portion  of  the 
incidental  catch  reserve  of  pollock  to 
the  three  components  of  the  directed 
fishery  in  the  proportions  specified 
under  the  AFA  if  NMFS  determines  that 


the  projected  amount  will  not  be  needed 
in  the  other  groimdfish  fisheries. 

The  AFA  also  contains  three  specific 
pollock  allocations  that  must  be 
specified  annually.  First,  paragraph 
208(e)(21)  of  the  AFA  specifies  that 
catcher/processors  qualifying  to  fish  for 
pollock  under  this  paragraph  are 
prohibited  from  harvesting  in  the 
aggregate  a  total  of  more  than  one-half 
(0.5)  percent  of  the  pollock  allocated  to 
vessels  for  processing  by  offshore 
catcher/processors.  Second,  paragraph 
210(c)  of  the  AFA  requires  that  not  less 
than  8.5  percent  of  the  pollock  allocated 
to  vessels  for  processing  by  offshore 
catcher/processors  be  available  for 
harvest  only  by  ofkhore  catcher  vessels 
harvesting  pollock  for  processing  by 
offshore  catcher/processors  listed  in 
section  208(b).  Third,  paragraph 
210(e)(1)  prohibits  any  particular 
individual,  corporation,  or  other  entity 
from  harvesting  a  total  of  more  than  17.5 
percent  of  the  pollock  available  to  be 
harvested  in  the  directed  pollock 
fishery.  These  allocations  and  catch 
limits  are  proposed  in  Table  2. 

When  recommending  seasonal 
allowances  of  the  pollock  TAG,  the 
Gouncil  considered  the  factors  specified 
in  section  14.4.10  of  the  FMP.  Likewise, 
in  proposing  seasonable  allowances, 
NMFS  also  considered  these  factors. 
Under  §679.20(a)(5)(i)(A).  the  pollock 
ITAG  for  each  subarea  or  district  of  the 
BSAI  is  divided  into  two  seasonal 
allowances.  The  first  allowance  is  made 
available  for  directed  fishing  bom 
January  1  to  April  15  (A  season),  and  the 
second  allowance  is  made  available 
fit>m  September  1  until  November  1  (B 
season).  The  Gouncil  recommended  that 
the  seasonal  allowances  for  the  Bering 
Sea  pollock  A  and  B  seasons  be 
specified  at  45  percent  and  55  percent 
of  the  ITAG  amounts,  respectively 
(Table  2).  As  in  past  years,  100  percent 
of  the  pollock  ITAG  amoimts  specified 
for  the  Aleutian  Islands  subarea  and  the 
Bogoslof  District  would  be  apportioned 
to  the  A  season,  with  any  TAG 
remaining  following  the  end  of  A  season 
made  available  during  the  B  season. 

2.— Proposed  Seasonal  Allowances  of  the  Inshore,  Catcher/Processor,  and  Mothership  Component 

Allocations  of  Pollock  TAG  Amounts' 


Subarea  & 
component 


TAG 


Incidental 

catch  allow- 

ance^ 


CDQ 
reserve' 


Directed 
fishing  al- 
lowance 


A 
season 4 


B 
season' 


Beffig  Sea- 
Inshore  „ 

Mothership  

Offshore  catcher/processor  and  catcher  vessel  total 

Listed  catcher/processors'  

Listed  catcher  vessels* 


437,805 

87.561 

350.244 


197.012 

39.402 

157.610 

144.213 

13.397 


240.793 

48,159 

192.634 

176,260 

16,374 
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Table  2  —Proposed  Seasonal  Allowances  of  the  Inshore,  Catcher/Processor,  and  Mothership  Component 

Allocations  of  Pollock  TAG  Amounts  ^— Continued 


Subarea& 
component 


Section  208(e)(21)  vessels' 


Total 

Aleutian  Islands: 

Inshore 

Mothership  

Offshore  catcher/processor  and  catcher  vessel  total 

Listed  catcher/processors*  

Listed  catcher  vessels^ 

Section  208(e)(21)  vessels' 


Total : 

Bogoslof  District: 

Inshore  

Mothership  

Offshore  catcher/processor  and  catcher  vessel  total 

Listed  catcher/processors'  

Listed  catcher  vessels* 

Section  208(e)(21)  vessels'  


Total 


TAC 


1,035.000 


23.800 


1,000 


Incidental 
catch  allow- 
ance^ 


56.890 


1,285 


54 


CDQ 
reserve- 


103,500 


2,380 


100 


Directed 
fishing  al- 
lowance 


875,610 

10,067 
2,013 
8,054 


20.135 

423 

85 

338 


A 
season^ 


788 


394,025 

10,067 

2,013 

8,054 

7.369 

685 

40 


20.135 

423 

85 

338 

310 

29 

2 


B 
season^ 


963 


481.586 


846 


846 


1  After  subtraction  for  the  CDQ  reserve  and  the  incidental  catch  allowance,  the  pollock  TAC  is  allocated  as  follows:  inshore  component— 50 
percent,  catcher/processor  component — 40  percent,  and  mothership  component— 10  percenL 

2  The  pollock  incklental  catch  altowance  is  6  percent  of  the  TAC  after  sutitraction  of  the  CDQ  reserve. 
'Under  paragraph  206(a)  of  the  AFA,  the  CDQ  reserve  for  pollock  is  ten  percent. 

^January  1  through  April  15. 

s  September  1  until  November  1 .  ^      ..^  ^   _.  ..    ,  ■.  ■■ 

"Sertkxi  210(c)  of  the  AFA  requires  that  not  less  than  8.5  percent  of  the  directed  fishing  allowance  allocated  to  listed  catcher/processors  shall 
be  available  for  harvest  only  by  eligible  catcher  vessels  delivering  to  listed  catcher/processors. 

'The  AFA  requires  that  vessels  described  in  paragraph  208(e)(21)  be  prohibited  from  exceeding  a  harvest  amount  of  one-half  of  one  percent 
of  the  directed  fishing  altowance  allocated  to  vessels  for  processing  by  listed  catcher/processors. 

8  Remainder. 


Allocation  of  the  Atka  Mackerel  TAC 

Under  §  679.20(a)(8),  up  to  2  percent 
of  the  Eastern  Aleutian  Islands  district 
and  the  Bering  Sea  subarea  Atka 
mackerel  ITAC  may  be  allocated  to  the 
jig  gear  fleet.  The  amount  of  this 
allocation  is  determined  annually  by  the 
Council  based  on  several  criteria, 
including  the  anticipated  harvest 
capacity  of  the  jig  gear  fleet.  At  its 
October  1998  meeting,  the  Council 
proposed  an  allocation  of  1  percent  of 
the  Atka  mackerel  TAC  in  the  Eastern 
Aleutian  Islands  district/Bering  Sea 
subarea  to  the  jig  gear  fleet.  Based  on  a 
proposed  ITAC  of  12,665  mt,  the  jig  gear 
allocation  would  be  127  mt. 

Ehie  to  concerns  about  the  potential 
impact  of  the  Atka  mackerel  fishery  on 
Steller  sea  Uons  and  their  critical 


habitat,  NMFS  published  a  proposed 
rule  on  November  9, 1998  (63  FR  60288) 
that  would  implement  temporal  and 
spatial  changes  in  the  Atka  mackerel 
fisheries.  This  proposed  rule  would 
divide  the  BSAI  Atka  mackerel  ITAC 
into  two  equal  seasonal  allowances.  The 
first  allowance  would  be  made  available 
for  directed  fishing  fi-om  January  1  to 
April  15  (A  season),  and  the  second 
seasonal  allowance  would  be  made 
available  bom  September  1  to 
November  1  (B  season)(see  Table  3). 
Additionally,  fishing  with  trawl  gear  in 
areas  defined  as  Steller  sea  lion  critical 
habitat  (see  Table  1,  Table  2,  and  Figure 
4  of  50  CFR  226)  within  the  Western 
and  Central  Aleutian  Islands  subareas 
would  be  prohibited  during  each  Atka 
mackerel  season  once  specified 
percentages  of  the  TAC  have  been 


reached.  In  1999,  the  specified  catch 
percentage  would  be  65  percent  of  each 
seasonal  allowance  for  the  Western 
Aleutian  Islands  and  80  percent  of  each 
seasonal  allowance  for  the  Central 
Aleutian  Islands. 

For  the  Eastern  Aleutian  Islands  and 
Bering  Sea  subarea.  there  would  be  no 
critical  habitat  closures  based  on  Atka 
mackerel  catch  percentages  inside 
critical  habitat  areas  under  the  proposed 
rule.  However,  the  proposed  rule  does 
include  a  variety  of  changes  to  ciirrent 
critical  habitat  designations  in  both  time 
and  space  within  the  Aleutian  Islands 
District.  See  the  proposed  rule 
pubUshed  on  November  9. 1998  (63  FR 
60288)  for  a  detailed  description  of 
proposed  regulatory  changes  to  the  Atka 
mackerel  fishery. 


Table  3.— Proposed  1999  Seasonal  and  Spatial  Apportionments,  Gear  Shares,  and  CDQ  Reserve  of  the 

BSAI  ATKA  Mackerel  TAC». 2 


TAC 

CDQ  re- 
serve 

ITAC 

Seasonal  apporttonment' 

Subarea  &  component 

Aseason* 

Bseasbn^ 

Inside  CH' 

Total 

InskleCH" 

Total 

Western  Aleutian  Islands  (543) 

27.000 
22,400 

2,025 
1,680 

22,950 
19,040 

7,459 
7.616 

11,475 
9,520 

7,459 
7.616 

11.475 

Central  Aleutian  Islands  (542)  

9.520 
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Table  3.— Proposed  1999  Seasonal  and  Spatial  Apportionments,  Gear  Shares,  and  CDQ  Reserve  of  the 

BSAI  ATKA  Mackerel  TAG'. 2— Continued 


Subarea  &  component 


gastemAI/B6'  

Jig(l%)» 

Other  gear  (99%) 

Total 


TAG 


14.900 


64.300 


CDQ  re- 
serve 


1.118 


4.823 


ITAC 


12,665 

127 

12.538 


54,655 


Seasonal  apportionment  > 


Aseason^ 


Inside  CHB 


Total 


127 
6.269 


27.391 


Bseasons 


Inside  CH« 


Total 


6.269 


27.264 


^  Amounts  are  in  metric  tons. 

2  Based  on  proposed  regulations  published  in  the  Federal  Ragistw  on  November  9. 1998  (63  FR  60288). 

*The  seasonal  apportionment  of  Atka  mackerel  in  the  open  access  fishery  is  50  percent  in  the  A  season  and  50  percent  in  the  B 1 

4  January  1  thro»jgh  April  15. 

"September  1  through  November  1. 

•Critkal  habitat  (CH)  aUowance  refers  to  the  amount  of  each  seasonal  alkMvance  that  is  available  for  fishing  inskle  critfcal  habitat  (Table  1 
r  Me  2.  and  Figure  4  of  50  CFR  part  226).  In  1999.  the  percentage  of  TAC  available  for  fishing  inside  critical  habitat  is  65  percent  in  the  West- 
am  Al  and  80  percent  in  the  Central  Al.  When  these  critkal  habitat  allowances  are  reached,  critical  habitat  areas  will  be  ck>sed  to  trawfino  for  the 
I'^ainder  of  the  fishing  season. 

7  Eastern  Aleutian  Isunds  District  and  Bering  Sea  subarea. 

•Regulattons  at  §  679.20(a)(8)  require  that  up  to  2  percent  of  the  Eastem  Al  area  ITAC  be  alk)cated  to  the  Jig  gear  fleet.  The  amount  of  this 
Mocation  is  1  percent  and  was  determined  by  the  Council  based  on  anticipated  harvest  capacity  of  the  Jig  gear  fleet.  The  iig  gear  aNocation  is 
itbt  apportioned  by  season.  it»  w— 


.  ylocation  of  the  Pacific  Cod  TAC 

Under  §  679.20(a)(7).  2  percent  of  the 
|%cific  cod  ITAC  is  allocated  to  vessels 
using  jig  gear.  51  percent  to  vessels 
using  hook-and-line  or  pot  gear,  and  47 
percent  to  vessels  using  trawl  gear.  The 
portion  of  the  Pacific  cod  TAC  allocated 
10  trawl  gear  is  further  allocated  50 
percent  to  catcher  vessels  and  50 
>  ncent  to  catcher/processor  vessels.  At 


•W"- 

H4x)k-and-line/pot  gear 


"  pv*l  gear 

Catcher  vessel  (50%)  

Catcher/processor  (50%) 


its  October  1998  meeting,  the  Council 
recommended  seasonal  allowances  for 
the  portion  of  the  Pacific  cod  TAC 
allocated  to  the  hook-and-line  and  pot 
gear  fisheries.  The  seasonal  allowances 
are  authorized  under  §  679.20(a)(7}(iv) 
and  are  based  on  the  criteria  set  forth  at 
§679.20{a)(7)(iv)(B).  They  are  intended 
to  provide  for  the  harvest  of  Pacific  cod 
when  flesh  quality  and  market 
conditions  are  optimum  and  when 


Pacific  halibut  bycatch  rates  are  low. 
Table  4  lists  the  proposed  1999 
allocations  and  seasonal 
apportionments  of  the  Pacific  cod  ITAC. 
Consistent  with  §  679.20(a)(7)(iv)(C). 
any  portion  of  the  first  seasonal 
allowance  of  the  hook-and-line  and  pot 
gear  allocation  that  is  not  harvested  by 
the  end  of  the  first  season  will  become 
available  on  September  1.  the  beginning 
of  the  third  season. 


Table  4.— Proposed  1999  Gear  Shares  and  Seasonal  Apportionments  of  the  BSAI  Pacific  Cod  TAC 


Gear 


Total 


Percent 
ITAC 


2 
51 


47 


100 


Share  ITAC 
(mt) 


3.570 
91.035 


83395 
41.948 
41.948 


178,500 


Seasonal  apportionment 


Date 


Jan  1-Oec  31  . 
Jan  1-Apr30^ 
May  1-Aug  31 
Sep  1-Dec  31 
Jan  1-Dec  31  .. 


Percent 


100 
71 
15 
13 

100 


Amount 


3.570 
65.000 
13.784 
12.251 
83.895 


1  Any  unused  portkm  of  the  first  seasonal  Pacific  cod  alk>wance  specified  for  the  Pacific  cod  hook-and^ine  or  pot  gear  fishery  will  be  reappor- 
1 1  ned  to  the  third  seasonal  aHowance.  --tf-" 


J  i  location  of  the  Shortraker  and 
4  mgheye  Rockfish  TAC 

Under  §  679.20(a)(9).  the  ITAC  of 
8|)ortraker  rockfish  and  rougheye 
rqckfish  specified  for  the  Aleutian 
Islands  subarea  is  allocated  30  percent 
to  vessels  using  non-trawl  gear  and  70 
percent  to  vessels  using  trawl  gear. 
Based  on  a  proposed  ITAC  of  820  mt, 
the  trawl  allocation  would  be  574  mt 
and  the  non-trawl  allocation  would  be 
2146  mt. 


Sablefish  Gear  Allocation 

Regulations  at  §  679.20(a)(4)  require 
that  sablefish  TACs  for  the  BSAI 
subareas  be  allocated  between  trawl  and 
hook-and-line  or  pot  gear  types.  Gear 
allocations  of  TACs  are  estabUshed  as 
follows:  Bering  Sea  subarea:  Trawl 
gear — 50  percent  and  hook-and-line/pot 
gear — 50  percent;  and  Aleutian  Islands 
subarea:  Trawl  gear — 25  percent  and 
hook-and-line/pot  gear — 75  percent. 
Regulations  at  §  679.20(b)(l)(iii)(B) 


require  that  20  percent  of  the  hook-and- 
line  and  pot  gear  allocation  of  sablefish 
be  withheld  as  sablefish  CDQ. 
Additionally,  regulations  at 
§679.20(b)(iii)(A)  require  that  7.5 
percent  of  the  trawl  allocation  of 
sablefish  (one  half  of  the  reserve)  be 
withheld  as  groundfish  CDQ  reserve. 
Gear  allocations  of  the  proposed 
sablefish  TAC  and  CDQ  reserve  amoimts 
are  specified  in  Table  5. . 
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Table  5.— 1 999  Gear  Shares  and  CDQ  Reserve  of  BSAI  Sablefish  TAGS 

S«it)area  &  gear 

Percent 
of  TAG 

Share  of 
TAG  (mt) 

ITAG(mt) ' 

GDQ  re- 
serve 

Bering  Sea:                                              ^ 

Trawl  2             

50 
50 

650 
650 

553 

N/A 

49 

Hook-&-line/Dot  aear^    

130 

Total                        

25 

75 

1.300 

345 
1.035 

553 

293 

N/A 

179 

Aleutian  Islands: 

Trawl 

26 

Hoak-&-line/DOt  aear             

207 

Total  

1.380 

293 

233 

'  Except  for  the  sablefish  hook-and-line  and  pot  gear  allocation.  15  percent  of  TAG  is  apportioned  to  reseroe.  The  ITAC  is  the  remainder  of  the 
TAG  after  the  sutrtraction  of  these  reserves. 

2  For  the  portion  of  the  sat)lerish  TAG  allocated  to  vessels  using  trawl  gear,  one  half  of  the  reserve  (7.5  percent  of  the  specified  TAG)  is  re- 
served for  the  multi-species  CDQ  program. 

3  For  the  portion  of  the  sablefish  TAG  allocated  to  vessels  using  hook-and-line  or  pot  gear.  20  percent  of  the  alkx»ted  TAG  is  reserved  for  use 
by  GOO  participants.  Regulatkms  in  §  679.20(b)(1)  do  not  provide  for  the  establishment  of  an  ITAC  for  sablefish  allocated  to  hook-and-line  or  pot 
gear. 


Allocation  of  Prohibited  Species  Catch 
(PSC)  Limits  for  Halibut.  Crab  and 
Herring 

PSC  limits  for  halibut  are  set  in 
regulations  at  §  679.21(e).  For  the  BSAI 
trawl  fisheries,  the  limit  is  3.775  mt 
mortality  of  Pacific  halibut 
(§  679.21  (e)(l)(v))  and  for  non-trawl 
fisheries,  the  limit  is  900  mt  mortality 
(§  679.21(e)(2)(i)).  PSC  limits  for  crab 
and  herring  are  specified  annually  based 
on  abimdance  and  spawning  biomass. 

For  1999,  the  proposed  PSC  limit  of 
red  king  crab  in  Zone  1  for  trawl  vessels 
is  200,000  crab.  Based  on  the  criteria  set 
out  at  §  679.21(e)(l)(ii),  the  number  of 
mature  female  red  king  crab  was 
estimated  in  1998  to  be  above  the 
threshold  of  8.4  million  animals,  and 
the  effective  spawning  biomass  is 
estimated  to  be  56  million  pounds 
(greater  than  the  55  million  pound 
threshold  level)(§  679.21(e)(l)(ii)(C)). 

The  proposed  1999  C.  bairdi  PSC 
limit  for  trawl  gear  is  750,000  animals 
in  Zone  1  and  1,878.000  animals  in 
Zone  2.  These  limits  are  based  on  the 
most  recent  survey  data  fi-om  1998  and 
on  the  criteria  set  out  at 
§679.21(e)(l)(iii).  hi  Zone  1,  C.  bairdi 
abundance  was  estimated  to  be  greater 
than  150  million  and  less  than  270 
million  animals  (§679.21(e)(l)(ii)(A)(2)). 
In  Zone  2,  C.  bairdi  abimdance  was 
estimated  to  be  less  than  175  million 
animals,  and  therefore  calculated  at  1.2 
percent  of  the  abundance  level  of  156.6 
million  crabs,  resulting  in  the  limit  of 
1.878  million  crabs 
(§679.21(e)(l)(iii)(B)(2)). 

Under  §679.21(e)(l)(iv)  the  PSC  limit 
for  C  opilio  is  based  on  total  abundance 
as  indicated  by  the  NMFS  standard 
trawl  survey.  The  C.  opilio  PSC  limit  is 
set  at  0.1133  percent  of  the  1998  Bering 
Sea  abundance  index,  with  a  minimum 
PSC  of  4.5  million  crab  and  a  maximiun 


PSC  of  13  million  crab.  Based  on  the 

1998  survey  estimate  of  3.233  billion 
crabs,  the  calculated  limit  would  be 
3.663.000  crabs.  Because  this  limit  falls 
below  the  minimum  level,  the  proposed 

1999  C.  opilio  PSC  limit  is  4  5  million 
crabs. 

The  PSC  limit  of  Pacific  herring 
caught  while  conducting  any  trawl 
operation  for  groimdfish  in  the  BSAI  is 
1  percent  of  the  annual  eastern  Bering 
Sea  herring  biomass  (§  679.21  (e)(l)(vi)). 
NMFS's  best  estimate  of  1999  herring 
biomass  is  168.512  mt.  This  amoimt  was 
derived  using  1998  survey  data  and  an 
age-structiu«d  biomass  projection  model 
developed  by  the  Alaska  Department  of 
Fish  and  Game  (ADF&G).  Therefore,  the 
proposed  herring  PSC  limit  for  1999  is 
1,685  mt. 

Under  §679.21(e)(l)(i)  7.5  percent  of 
each  PSC  limit  specified  for  crab  and 
halibut  is  reserved  as  a  PSQ  reserve  for 
use  by  the  groundfish  CDQ  program. 
Regulations  at  §  679.21(e)(3)  require  the 
apportionment  of  each  trawl  PSC  limit 
into  PSC  bycatch  allowances  for  seven 
specified  fishery  categories.  Regulations 
at  §679.21(e)(4)(ii)  authorize  the 
apportionment  of  the  non-trawl  halibut 
PSiC  limit  among  five  fishery  categories. 
The  proposed  fishery  bycatch 
allowances  for  the  trawl  and  non-trawl 
fisheries  are  listed  in  Table  6. 

Regulations  at  §679.21(e)(3)(ii)(B) 
establish  criteria  under  which  NMFS 
must  specify  an  amount  of  the  annual 
red  king  crab  bycatch  limit  for  the  Red 
King  Crab  Savings  Subarea  (RKCSS). 
The  Council  has  proposed  that  this 
amount  be  set  at  10,000  animals  based 
on  the  need  to  optimize  the  harvest  of 
rock  sole  early  in  the  fishing  year.  This 
amount  is  derived  by  reducing  the 
Council's  red  king  crab  bycatch 
allowance  proposed  for  the  rock  sole/ 


other  flatfish/flathead  sole  fishery 
category  by  10,000  red  king  crabs. 

Regulations  at  §679.21  (e)(4)(ii) 
authorize  exemption  of  specified  non- 
trawl  fisheries  from  the  halibut  PSC 
limif..  As  in  past  years,  the  Council    . 
recommended  that  pot  gear,  jig  gear,  and 
sablefish  hook-and-line  gear  fishery 
categories  be  exempt  from  halibut 
bycatch  restrictions  because  these 
fisheries  use  selective  gear  types  that 
take  comparatively  few  halibut.  In  1998, 
total  groimdfish  catch  for  the  pot  gear 
fishery  in  the  BSAI  was  approximately 
12.785  mt  with  an  associated  halibut 
bycatch  mortality  of  about  34  mt.  The 
1998  groundfish  jig  gear  fishery 
harvested  about  181  mt  of  groundfish. 
Most  vessels  in  the  jig  gear  fleet  are  less 
than  60  ft  (18.3  m)  length  overall  and 
are  exempt  from  observer  coverage 
requirements.  As  a  result,  observer  data 
are  not  available  on  halibut  bycatch  in 
the  jig  gear  fishery.  However,  a 
negligible  amount  of  halibut  bycatch 
mortality  is  assumed  because  of  the 
selective  nature  of  this  gear  type  and  the 
likelihood  that  halibut  caught  with  jig 
gear  have  a  high  survival  rate  when 
released. 

As  in  past  years,  the  Council 
recommended  that  the  sablefish 
Individual  Fishing  Quota  (IFQ)  fishery 
be  exempt  from  halibut  bycatch 
restrictions  because  of  the  sablefish  and 
halibut  IFQ  program  (subpart  D  of  50 
CFR  part  679).  The  IFQ  program 
requires  legal-sized  halibut  to  be 
retained  by  vessels  using  hook-and-line 
gear  if  a  halibut  IFQ  permit  holder  is 
aboard  and  is  holding  unused  halibut 
IFQ.  This  action  results  in  lowered 
amounts  of  halibut  discard  in  the 
fishery.  In  1995,  about  36  mt  of  halibut 
discard  mortality  was  estimated  for  the 
sablefish  IFQ  fishery.  A  similar  estimate 
for  1996  through  1998  has  not  been 
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c  I  kulated.  but  NMFS  believes  that  it  Council,  to  establish  seasonal 

1 » Mild  not  be  significantly  different.  apportionments  of  PSC  amounts.  NMFS 

. ,  S^"lf°°'  ■*  *  679.2lle)(5)  authorize  anticipates  that  the  Council  wiU 
NMFS.  after  consultation  with  the 


recommend  seasonal  apportionments 
during  its  December  1998  meeting,  and 
none  are  proposed  at  this  time. 


Table  6.— Proposed  1999  Prohibited  Species  Bycatch  Allowances  for  the  BSAI  Trawl  and  Non-Trawl 

Fisheries 


Prohtoited  species  and  zone 


JtfnA  Foharies: 

Yellowfin  sole 

Rock  sola/olh.flat/flat  sole'  .. 

RKCSS>     

TurtxX/sablefish/arrowtooth  * 

Roddish  

Pacific  cod  

Midwater  trawl  pollock  • 

Polock/Alka/bthers 


Total  Trawl  PSC  .... 
H4n-TraNvl  Fisheries: 

Pacific  oed  

OltMr  non-trawl 

Groundfish  pot  &  JK) 

Sabl^ish  hook-and-fine 


Total  l>4on-Trawl 
PSQ  Reserve'  ., 
Grand  Total 


HaUbutmor- 


930 
735 


1.434 
....™„ 


3,492 

749 
84 

• 


833 


350 


4,675 


Herring  (mt) 
BSAI 


263 
22 


8 
22 

1,218 
152 


1,685 


1.685 


RedtQng 

Crab(arii- 

mals) 

Zone  1 


18,500 

128.750 

10.000 


13.875 
131875 


185.000 


15,000 


200,000 


C.  opln 
(animals) 
COBLZ< 


3.038,625 
749,250 


41,625 

41,625 

124375 


166,500 


4,162.500 


337,500 


4,500,000 


C.  txairdi  (animals) 


Zonal 


255,592 
273348 


123,232 

iiioTB 


693,750 


S6.2S0 


750,000 


Zone2 


865.947 
295416 


5.790 
191.307 


1.737,150 


140350 


1378,000 


Ji^*S'SlS!!Xy'!S^'''^S!!^  "?  **'!!^^SLS?  §  679.21  (e)(7|nv)(B).  At  its  October  meeting  ttie  Council  furttier  ^)poftioned  C. 

''?'^P®^?!J2?®  ^ *? foflowino  fishenes:  yeaowfin  sole  73%,  rock  sole  18%.  tuibot  1%.  rockfish  1%,  Padffe cod  3%,  and pollock4%. 
tRod^sote,  ftathead  sole,  and  ottier  flatfish  fishery  cateoory.  k— — 

I  JThe  Cpundi  at  its  Ottaber  1998  meeting  aNocated  10,000  red  king  crab  tor  trawl  fisheries  within  the  RKCSS  (§67921  (e)(3)ni)(B)) 
^Greenland  tuitoot.  anowtoolh  flounder,  and  sablefish  fishery  category.  "  " 

Jf  HaHbut  and  crab  bycatch  in  the  mklwater  trawl  polk>ck  fi^wry  is  deducted  from  the  aHowanoes  for  the  poNock/Alka  mackerel/other  soedes 

c^BOoy.  Once  bycatch  aUowances  are  reached,  directed  fishing  for  poMock  with  non-peiagk:  trawl  gear  is  prohtoited.  -k—- 

•  Pojock  other  than  pelagfctrawlj»liock.Atka  mackerel,  and*other  specif 
[With  the  exception  of  herring,  7.5  percent  of  each  PSC  Mmit  is  alkxated  to  the  multi-wecies  COQ  program  as  PSQ  reserve  The  PSQ  re- 

S(  t  ve  IS  not  aUocated  by  fishery,  gear  or  season. 
'Exempt. 


Jo  monitor  halibut  bycatch  mortality 
a  lowances  and  apportionments,  the 
Aoministrator,  Alaska  Region,  NMFS 
(R^onal  Administrator)  will  use 
observed  halibut  bycatch  rates,  assumed 
n^0riality  rates,  and  estimates  of 
gri^undfish  catch  to  project  when  a 
fishery's  halibut  bycatch  mortality 
allowance  or  seasonal  apportionment  is 
reached.  The  Regional  Administrator 
nionitors  a  fishery's  halibut  bycatch 


mortality  allowances  using  assumed 
mortality  rates  that  are  based  on  the  best 
information  available,  including 
information  contained  in  the  annual 
SAFE  report. 

The  Council  recommended  that  the 
assumed  recommended  halibut 
mortality  rates  developed  by  staff  of  the 
International  Pacific  Halibut 
Commission  (IPHC)  for  the  1998  BSAI 
groundfish  fisheries  be  adopted  for 
purposes  of  monitoring  halibut  bycatch 


allowances  established  for  1999.  The 
justification  for  these  mortality  rates  is 
discussed  in  the  preliminary  SAFE 
report  dated  September,  1998.  The 
proposed  mortality  rates  Usted  in  Table 
7  are  subject  to  change  pending  the 
results  of  an  updated  analysis  on  halibut 
mortality  rates  in  the  groundfish 
fisheries  that  IPHC  staff  presented  to  the 
Council  at  the  Coundl's  December  1998 
meeting. 


Table  7.— Proposed  Assumed  Pacific  Haubut  Mortality  Rates  for  the  BSAI  Fisheries  During  1999 


Fishery 


Hepk-and-iine  gear  fisheries: 

Rockfish  

Pacific  cod  

Greenland  turtxM 

Sablefish  

Other  Species 


Assumed 
mortality 
(percent) 


12 
11 
19 
18 
11 
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Table  7.- 


-Proposed  Assumed  Pacific  Halibut  Mortality  Rates  for  the  BSAI  Fisheries  During  1 0SS- 
Continued 


Trawl  gear  Tisheries: 

MkJwater  pollock  .... 

Non-pelagic  pollock 

Yellowfin  sole 

Rock  sole 

Flathead  sole 

Other  flatfish  

Rockfish 

Pacific  cod  

Atka  mackerel 

Greenland  turtxM  .... 

Sablefish 

Other  species 

Pot  gear  fisheries: 

PacifKCOd 

Other  species 


86 
76 
78 
76 
62 
68 
72 
68 
85 
73 
23 
68 

4 

4 


Protections  for  Other  Fisheries  Under 
theAFA 

Section  211(b)(2)(A)  of  the  AFA 
prohibits  catcher/processors  listed 
under  paragraphs  1  through  20  of 
section  208(e)  (listed  catcher/ 
processors)  from  harvesting  in  the 
aggregate  more  than  a  specified  amount 
of  each  non-pollock  groundfish  species 
in  the  BSAI.  Non-pollock  groundfish 
that  is  delivered  to  listed  catcher/ 


processors  by  catcher  vessels  would  not 
be  deducted  from  the  1999  harvest 
limits  proposed  in  Table  8  for  the  listed 
catcher/processors.  Except  for  Atka 
mackerel,  the  catch  limitations  specified 
for  the  listed  catcher/processors  are 
equivalent  to  the  percentage  of  non- 
pollock  groundfish  harvested  in  the 
non-pollock  fisheries  by  the  listed 
catcher/processors  and  those  listed 
under  Section  209  of  the  AFA  during 
1995, 1996.  and  1997.  The  non-pollock 


groundfish  harvest  amounts  by  these 
vessels  in  the  BSAI  bom  1995  through 
1997  are  shown  in  Table  8.  These  data 
were  used  to  calculate  the  relative 
amoimt  of  non-pollock  groundfish  TACs 
harvested  by  pollock  catcher/processors 
in  the  non-pollock  fisheries,  and  then 
used  to  determine  the  proposed  harvest 
limits  for  non-pollock  groundfish  by 
listed  catcher/processors  in  the  1999 
BSAI  fisheries  (see  Table  8). 


Table  8.— Proposed  Historical  Catch  Ratio,  1999  Aggregate  Catch  Limits,  and  1999  PSC  Catch  Limits  for 

Pollock  Vessels  Described  Under  Section  208  of  the  AFA.»-2 


Target  species  ^ 


Area 


1995-1997 


Total  catch 


Available 
TAC 


Ratio  ^ 


1999  ITAC 
available  to 
trawl  C/Ps 


1999  ap 

harvest 
limits 


Atka  mackerel  ^ 


Arrowtooth  fkMjnder 

Other  flatfish 

Flathead  sole 

Greenland  turtwt  .... 


Other  species 

PadfK  Cod  trawl' 

Pacific  ocean  perch^ . 


Other  rockfish 


Rock  sole  

Sablefish  trawl  9 


Sharpchin/Northem  ... 

Squkl  

Shortraker/Rougheye 

Other  red  rockfish  

Yellowfin  sole  


Eastern  AI/BS 

Central  Al 

Westem  Al  ...., 

BSAI 

BSAI 

BSAI 

Al 

BSAI  

BSAI 

BSAI 

BSAI  

Central  Al 

Eastem  Al  

Western  Al  .... 

Al 

BS  

BSAI 

Al 

BS  

Al 

BSAI 

Al 

BS  

BSAI 


788 

12.145 

3.030 

31 

168 

3^1 

13.547 

58 

95 

112 

356 

95 

39 

14.753 

1 

8 

1.034 

7 

68 

75 

123.003 


36.873 

92.428 

87.975 

6.839 

16,911 

65,925 

51,450 

5,760 

6.195 

6.265 

12.440 

1.924 

1.026 

202.107 

1.135 

1.736 

13.254 

3.670 

2.827 

3.034 

527.000 


0.115 
0.200 
0.021 
0.131 
0.034 
0.005 
0.010 
0.054 
0.263 
0.010 
0.015 
0.018 
0.029 
0.049 
0.038 
0.073 
0.001 
0.005 
0.078 
0.002 
0.024 
0.025 
0.233 


19.040 

22.950 

13.600 

76.019 

85.000 

4.208 

8.5<3 

21.930 

41.948 

1.190 

2.933 

2.610 

4.743 

582 

314 

85.000 

293 

553 

3.596 

1.675 

314 

227 

187.000 


2.190 

4,590 

291 

9,989 

2.927 

19 

85 

1.181 

11.045 

12 

45 

47 

136 

29 

12 

6.205 

0 

3 

280 

3 

8 

6 

43.646 


^  The  AFA  specifies  the  manner  in  which  the  BSAI  pollock  TAC  must  be  allocated  among  industry  components  and  also  prohibits  catcher/proc- 
essors listed  under  paragraphs  1-20  of  section  208(e)  from  exceeding  the  historical  harvest  percentages  by  such  catcher/processors  and  those 
listed  under  sectran  209  relative  to  the  total  available  in  the  offshore  component  in  BSAI  groundfish  fisheries  (other  than  polkx^k)  in  1995.  1996, 
and  1997. 
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^Amounts  are  in  metric  tons. 

*Fbr  further  definitions  of  target  species  see  Table  1. 

*The  ratio  is  calculated  t>y  dividing  the  total  catch  t>y  the  TAC  available  at  the  end  of  the  year  (with  the  exception  of  Atka  mackereO- 

•The  1999  catch  Imit  is  calculated  by  multipiying  the  ratio  by  the  1999  proposed  ITAC. 

■In  section  211(b)(2)(Q  of  the  AFA,  catcher/processors  described  In  paragraphs  1-20  of  section  208(e)  are  prohi>ited  from  harvesting  Atka 
iHackerei  in  excess  of  11.5  percent  of  the  available  TAC  in  the  Central  Al  area  and  20  percent  in  the  Western  Al  area.  These  listed  calcher/proo- 
I  ilsors  are  prohMed  from  harvesting  Atka  mackerel  in  the  Eastern  Aleutian  Islands  DistiicI  and  Bering  Sea  subarea 

'For  Pacific  cod.  47  percent  of  the  ITAC  is  aUocated  to  trawt  gear,  and  of  that  50  percent  is  available  for  Hsted  catcher/processors.  Separate 
<i  itcher/prooessor  and  catcfter  vessel  altocatkxis  became  effective  in  1997.  Therefore,  due  to  an  inconsistency  in  the  data,  only  1997  which  has 

frimilar  aHocatkxi  pattern  as  the  present  was  used  to  calculate  the  histork:  ratk>. 

'Spatial  apportkmments  to  western,  central,  and  eastern  Al  sutiareas  began  In  1996,  therefore  only  data  from  1996  and  1997  was  used  to  cal- 
^ijrtate  ttie  historw  ratk>. 

*25  percent  of  the  Sablefish  ITAC  is  altocated  to  trawl  in  the  Al  sut>area,  50  percent  is  aNocated  to  trawl  in  the  BS  subarea. 


Section  21lCb)(2)(C)  of  the  AFA 
]  >|x>hibit8  listed  catcher/processors  from 
j  ibhing  for  Atka  mackerel  in  the  Eastern 
.  ^  and  BS  subarea  and  from  exceeding 

1.5  percent  and  20  percent  of  the  Atka 
1 1  ackerel  TACs  available  in  the  Central 

u  id  Western  Al  districts,  respectively. 

'  mdins  NMFS's  approval  of 
( i  tnservation  measures  to  mitigate 


impacts  of  the  Atka  mackerel  fishery  on 
Steller  sea  lions  (63  FR  60288, 
November  9, 1998)  the  listed  catcher/ 
processor  harvest  limitations  for  Atka 
mackerel  would  be  subject  to  the 
proposed  proportional  restrictions  on 
harvest  inside  and  outside  of  critical 
habitat  areas.  As  a  result,  the  listed 
catcher/processors  would  be  prohibited 


from  trawling  for  the  remainder  of  the 
year  in  critical  habitat  areas  once  65  and 
80  percent  of  the  seasonal  Atka 
mackerel  harvest  limitations  established 
for  the  listed  catcher/processors  in  the 
Western  and  Central  Al  districts 
respectively,  is  taken  (Table  9). 


Table  9.— Proposed  ATKA  Mackerel  Seasonal  and  Critical  Habitat  Limits  for  Catcher/Processor  Vessels 

Described  Under  Section  208(e)  of  the  AFA  ^  ^ 


Subarea  A  nrimpon<int 


Total 
TAC 


ITAC 
forC/Ps 


Seasonal  apportkMvnent* 


ASaason* 


msktoCH* 


Total 


B  Season" 


ktsMeCH* 


Total 


tastom  Aleutian  Islands  (543) 

Ssntral  Aleutian  Islands  (54^  

intern  Al  District  and  BS  subarea' 


27,000 
22,400 
14,900 


4,500 
2,190 


1,492 
876 


2,295 
1,095 


1,492 
876 


2,296 
1.005 


*  Amounts  are  in  metric  tons. 

'Based  on  proposed  reguiatk)n8  pubished  in  the  Federal  Reg«ter  on  November  9, 1998  (63  FR  60288). 
'The  seasonal  apportkxwnent  of  Atka  mackerel  in  the  open  access  fishery  wouU  be  50  percent  in  the  A  season  and  50  percent  in  ttie  B  i 

son.  Listed  catcher/prooessore  wouM  be  Mmited  to  harvesting  no  more  than  20  and  11.5  peioenl  of  the  «railabie  TAC  in  the  Western  and  Central 
Al  subareas  respectively  (paragraph  21 1(b)(2)(C)). 

*  January  1  through  Apri  15. 
'Septernber  1  throuofi  November  1. 

•Cribcal  habitat  (OH)  aNowanoe  refers  to  the  amount  of  each  seasonal  aHowance  that  is  available  for  fishing  inskte  «ritkari  habitat  (TaUa  1, 
Table  2,  and  Figure  4  of  50  CFR  226).  In  1999.  the  percentage  of  TAC  avaiUMe  for  fishing  inakJe  critkal  habttal  area  is  65  percent  in  the  West- 
^  Al  and  80  percent  in  the  Central  Al.  When  these  critical  habitat  alowanoes  are  reached,  critical  habitat  areas  wouM  be  cfcMsd  to  trawfing  lor 
file  remainder  of  the  fishing  season. 

'The  AFA  (sectnn  211$)^(C))  prohbits  fisted  catcher/|prooessars  from  drected  fishing  for  Afica  mackerel  in  the  Eastern  Aleutian  Islands  Dis- 
Mot  and  Bering  Sea  subarea. 


NMFS  intends  to  establish  by 
smergency  rule  inseason  authority 
necessary  to  manage  the  harvest  of 
^oimdfish  by  listed  catcher/processors 
SO  that  the  1999  non-pollock  harvest 
limits  are  not  exceeded.  Under  the 
emergency  rule  authority,  NMFS  likely 
Will  limit  directed  fishing  by  the  listed 
^tcher/prooessors  to  the  foUowing  non- 
ppllock  groundfish  species:  Atka 
^ackerel.  Pacific  cod.  and  yellowfin 
sole.  The  proposed  1999  harvest  limits 
for  species  other  than  pollock  may  not 
be  sufficient  to  allow  for  both  a  dLnected 
nbhery  and  necessary  incidental  catch 
requirements  in  other  directed  fisheries. 
NMFS  intends  to  manage  the  listed 
cstcher/processor  harvest  limitations 
conservatively,  consistent  with  the 
i  atent  of  the  AFA  to  limit  the  ability  of 
1  hase  vessels  to  redistribute  fishing 
( I  fort  into  non-pollock  fisheries  in 


M^ch  they  have  not  historically 
participated. 

Section  211(b)(2)(B)  of  the  AFA 
prohibits  listed  catcher/processors  from 
harvesting  more  than  a  specified 
amoimt  of  each  prohibited  species  in 
the  BSAI.  These  amoimts  are  equivalent 
to  the  percentage  of  prohibited  species 
bycatdi  limits  harvMted  in  the  non- 
>ollock  groundfish  fisheries  by  the 
isted  catcher/process(»s  and  those 
isted  under  section  209  during  1995, 
1996,  and  1997.  Prohibited  species 
amoimts  harvested  by  these  catcher/ 
processors  in  BSAI  non-pollock 
groundfish  fisheries  from  1995  through 
1997  are  shown  in  Table  10.  These  data 
were  used  to  calculate  the  relative 
amoimt  of  prohibited  species  catch 
limits  harvested  by  pollock  catcher/ 
processors,  and  then  used  to  determine 
the  proposed  prohibited  species  harvest 


limits  for  listed  catcher/processors  in 
the  1999  non-pollock  groundfish 
fisheries.  Regulations  at 
§679.21(e)(7Kvii)  and  (e)(7)(viii)  do  not 
provide  for  fishery-specific  management 
of  the  salmon  bycatdi  limits.  Therefore, 
NMFS  is  not  including  salmon  catch 
limits  for  the  listed  catcher/processors 
during  1999. 

PSC  that  is  caught  by  Usted  catcher/ 
processors  participating  in  any  non- 
pollock  groundfiui  fishery  listed  in 
Table  8,  shall  accrue  against  the  1999 
PSC  Umits  for  the  listed  catcher/ 
processors  as  outlined  in  section 
211(b)(2)(B)  of  the  AFA  (Table  10).  The 
emergency  interim  rule  being  prepared 
by  NMFS  to  manage  the  AFA  harvest 
limitations  specified  for  listed  catcher/ 
processors  will  provide  authority  to 
close  directed  fishing  for  groimdfish  to 
the  listed  catcher/processors  once  a 
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caught  by  listed  catcher/processors  and      midwater  pollock  or  the  pollock/ Atka 
listed  catcher  vessels  while  fishing  for        mackerel/other  species  fishery 
pollock  accrue  against  either  the  categories  (see  Table  6). 


1999  PSC  Umitation  listed  in  Table  10 
is  reached. 

The  Coimcil  at  its  November  meeting 
recommended  that  prohibited  species 

Table  10.— Proposed  PSC  Limits  for  Catcher/Processor  Vessels  Described  Under  Section  208(e)  of  the 

American  Fisheries  Act "^ 


1995-1997 

1999  PSC 

available 

to  trawl 

aPs 

1999 
aP  limit* 

PSC  species 

PSC  catch 

Total  PSC 

ratio' 

Halibut  mortalitv             _ 

955 

62 

7,641 

385,978 

406,860 

2,323.731 

11.325 

5.137 

473.750 

2.750,000 

8,100,000 

15,139,178 

0.084 
0.012 
0.016 

0.140 
0.050 
0.153 

3,492 

1.685 

185.000 

693,750 
1.737.150 
4.162.500 

294 

HefTing                         « 

20 

Rad  kina  crab 

2.984 

C.  bairdi: 

Zone  1  _ ~ 

Zona  2                                     

97.372 
87.256 

copak) 

638.907 

^  The  AFA  specifies  ttie  manner  in  which  the  BSAI  poHock  TAC  must  be  allocated  among  industry  components  and  also  prohit>its  catcher/proc- 
essors listed  under  paragraphs  1-20  of  section  208(e)  from  exceeding  the  historical  harvest  percentages  of  prohibited  species  by  such  catcher/ 
processors  and  those  listed  under  section  209  relative  to  the  total  availat)le  in  the  offshore  component  in  BSAI  groundfish  fisheries  in  1995. 
1996.  and  1997. 

2  Amounts  are  in  metric  tons. 

3  The  ratio  is  calculated  by  dividing  the  PSC  catch  by  the  total  PSC  available. 

*The  1999  prohibited  species  catch  limit  is  calculated  by  multiplying  the  historic  ratio  by  the  PSC  available  to  listed  catcher/processors  in 
1999. 


Classificatioii 

This  action  is  authorized  imder  50 
CFR  679.20  and  is  exempt  from  review 
under  E.0. 12866. 

Pursuant  to  section  7  of  the 
Endangered  Species  Act,  NMFS  has 
completed  a  consultation  on  the  effiects 
of  the  pollock  and  Atka  mackerel 
fisheries  on  listed  and  candidate 
species,  including  the  Steller  sea  lion, 
and  designated  critical  habitat.  The 
biological  opinion  prepared  for  this 
consultation,  dated  December  3, 1998, 
concludes  that  the  pollock  fisheries  in 
the  BSAI  and  the  GOA  jeopardize  the 
continued  existence  of  Steller  sea  lions 
and  adversely  modify  their  designated 
critical  habitat.  The  biological  opinion 
contains  reasonable  and  prudent 
alternatives  (RPAs)  to  mitigate  the 
adverse  impacts  of  the  pollock  fisheries 
on  Steller  sea  lions.  Specific  measiu«s 
necessary  to  implement  the  RPAs  will 
be  discussed  at  the  December  Council 
meeting  and  will  be  implemented  by 
NMFS  through  emergency  rulemaking 
prior  to  the  start  of  the  1999  BSAI 
pollock  fishery. 

NMFS  has  also  initiated  consultation 
on  the  effects  of  the  1999  BSAI 
groundfish  fisheries  on  fisted  and 
candidate  species,  including  the  Steller 
sea  lion  and  listed  seabirds,  and  on 
designated  critical  habitat.  This 
consultation  will  be  concluded  prior  to 
the  start  of  fishing,  under  the  1999 
interim  specifications.  Pending 
determinations  under  this  consultation, 
NMFS  may  initiate  emergency 
rulemaking  to  mitigate  any  adverse 
impacts  resulting  bom  the  BSAI 


groimdfish  fisheries  on  listed  and 
candidate  species  and  designated 
critical  habitat. 

NMFS  prepared  an  initial  regulatory 
flexibility  analysis  pursuant  to  the 
Regulatory  Flexibifity  Act  (RFA)  that 
describes  the  impact  this  proposed 
specification,  if  adopted,  may  have  on 
small  entities.  This  action  is  necessary 
to  estabUsh  harvest  limits  for  the  BSAI 
groimdfish  fisheries  for  the  1999  fishing 
year.  The  groimdfish  fisheries  in  the 
BSAI  are  governed  by  Federal 
regulations  at  50  CFR  679  that  require 
NMFS,  after  consultation  with  the 
Council,  to  pubUsh  and  solicit  public 
comments  on  proposed  annual  TACs. 
PSC  allowances,  and  seasonal 
allowances  of  the  TACs.  Based  on  the 
niunber  of  vessels  that  caught 
groundfish  in  1996.  the  number  of  fixed 
gear  and  trawl  catcher  vessels  expected 
to  be  operating  as  small  entities  in  the 
1999  BSAI  groundfish  fishery  is  302. 
There  are  six  small  organizations. 
Community  Development  Quota  (CEXi) 
groups,  56  small  governmental 
jurisdictions  with  direct  involvement  in 
groundfish  CDQ  fisheries  that  are  within 
the  RFA  definition  of  small  entities. 
There  are  no  recordkeeping  and 
reporting  requirements  with  this 
proposed  action.  NMFS  is  not  aware  of 
any  other  Federal  rules  which  duplicate, 
overlap  or  conflict  with  the  proposed 
specifications. 

Significant  alternatives  that  would 
minimize  any  significant  economic 
impact  of  this  action  on  small  entities 
were  considered.  The  estabUshment  of 
differing  compliance  or  reporting 


requirements  or  timetables,  the  use  of 
performance  rather  than  design 
standards,  or  exempting  affected  small 
entities  fit>m  any  part  of  this  action 
would  not  be  appropriate  because  of  the 
nature  of  this  action. 

Authority:  16  U.S.C.  773  et  seq.  16  U.S;C 
1801  et  seq.,  and  3631  et  seq. 

Dated:  December  23, 1998. 
Andrew  A.  Rosenberg, 
Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

IFR  Doc.  98-34545  Filed  12-24-98;  11:42 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50CFRPart679 

[Docket  No.  981222314-8314-01;  I.D. 
1210986] 

Groundfish  Fishery  of  the  Gulf  of 
Alaska;  Fisheries  of  the  Exclusive 
Economic  Zone;  Gulf  of  Alaska; 
Proposed  1999  Harvest  Specifications 
for  Groundfish 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  1999  specifications  for 

groundfish  and  associated  management 

measures;  request  for  comments. 

summary:  NMF^  proposes  1999  harvest 
specifications,  reserves,  and 
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&  pportionments,  for  groundfish;  Pacific 
lalibut  prohibited  species  catch  (PSC) 

Bmits;  and  associated  management 
leasures  for  the  groundfish  fishery  of 
le  Gulf  of  Alaska  (GOA).  This  action  is 
tecessary  to  establish  harvest  limits  and 
sociated  management  measures  for 
oundfish  during  the  1999  fishing  year, 
he  intended  effect  of  this  action  is  to 
nserve  and  manage  the  groundfish 
resources  in  the  GOA  and  to  provide  an 
dpportunity  for  public  participation  in 
^16  annual  groimdfish  specification 
t:|rocess. 

DATES:  Comments  must  be  received  by 
linuary  25,  1999. 

JApoRESSES:  Comments  must  be  sent  to 
e  Salveson,  Assistant  Regional 
dministrator.  Sustainable  Fisheries 
ivision,  Alaska  Region,  National 
arine  Fisheries  Service,  P.O.  Box 
668,  Juneau,  AK  99802-1668,  Attn: 
ri  Gravel. 

The  preliminary  1999  Stock 
Assessment  and  Fishery  Evaluation 
JAFE)  Report,  dated  September  1998, 
f  available  ft"om  the  North  Pacific 
ishery  Management  Council,  605  West 

Ave.,  Suite  306,  Anchorage,  AK 
501-2252  (907-271-2809). 
R  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness,  907-586-7228. 
SUPPLEMENTARY  INFORMATION: 

E  ackground 

Federal  regulations  at  50  CFR  part  679 
'.  lat  implement  the  Fishery  Management 
-  Ian  for  Groundfish  of  the  Gulf  of 
^laska  (FMP)  govern  the  groundfish 

Siheries  in  the  GOA.  The  North  Pacific 
shery  Management  Coimcil  (Council) 
epared  the  FMP,  which  was  then 
approved  by  NMFS,  under  the 
h^agnuson-Stevens  Fishery 
Conservation  and  Management  Act. 

The  FMP  and  implementing 
regulations  require  NMFS,  afler 
nsultation  with  the  Council,  to 
ecify  annually  the  total  allowable 
tch  (TAC)  for  each  target  species  and 
f^r  the  "other  species"  category,  the 
$um  of  which  must  be  within  the 
optimiun  yield  (OY)  range  of  116,000  to 
800,000  metric  tons  (mt)  (§  679.20 
(a)(l)(ii)).  Regulations  under 
§  679.20(c)(1)  further  require  NMFS  to 
publish  annually,  and  solicit  public 
comment  on,  proposed  annual  TACs. 
halibut  PSC  amounts,  seasonal 
allowances  of  pollock,  and  inshore/ 
offshore  Pacific  cod.  The  proposed 
Specifications  set  forth  in  Tables  1  to  6 
of  this  document  satisfy  these 
-equirements.  For  1999,  the  sum  of  the 


proposed  TAC  amounts  is  327,046  mt. 
Under  679.20(c)(3),  NMFS  will  publish 
the  final  specifications  for  1999  after 
considering:  (1)  comments  received 
within  the  comment  period  (see 
DATES),  and  (2)  consultations  with  the 
Council  at  its  December  1998  meeting. 

Regulations  at  §679.20(c)(2)(i) 
provide  that  one-fourth  of  each 
proposed  TAC  and  apportionment 
thereof  (not  including  the  reserves  and 
the  first  seasonal  allowance  of  pollock), 
one-fourth  of  the  proposed  halibut  PSC 
amounts,  and  the  proposed  first 
seasonal  allowance  of  pollock  will 
become  effective  0001  hours,  Alaska 
local  time  (A.l.t.)  January  1,  on  an 
interim  basis  and  remain  in  effect  until 
superseded  by  the  final  harvest 
specifications,  which  will  be  published 
in  the  Federal  Register. 

Prior  to  January  1, 1999,  NMFS  will 
publish,  in  the  Federal  Register,  the 
interim  TAC  specifications  and 
apportionments  thereof  for  the  1999 
fishing  year.  These  interim 
specifications  are  scheduled  to  become 
effective  0001  hours,  A.l.t.  January  1, 
1999,  and  remain  in  effect  until 
superseded  by  the  final  1999  harvest 
specifications. 

Proposed  Acceptable  Biological  Catch 
(ABC)  and  TAC  Specifications 

The  proposed  ABC  and  TAC  for  each 
species  are  based  on  the  best  available 
biological  and  socioeconomic 
information,  including  projected 
biomass  trends,  information  on  assumed 
distribution  of  stock  biomass,  and 
revised  technical  methods  used  to 
calculate  stock  biomass.  The  Council,  its 
Advisory  Panel  (AP),  and  its  Scientific 
and  Statistical  Committee  (SSC) 
reviewed  current  biological  information 
about  the  condition  of  groundfish  stocks 
in  the  GOA  at  their  meetings  in  October 
1998.  This  information  was  compiled  by 
the  Council's  GOA  Plan  Team  and  is 
presented  in  the  preliminary  1999  SAFE 
report  for  the  GOA  groundfish  fisheries, 
dated  September  1998.  The  Plan  Team 
armually  produces  such  a  dociunent  as 
the  first  step  in  the  process  of  specifying 
TACs.  The  SAFE  report  contains  a 
review  of  the  latest  scientific  analyses 
and  estimates  of  each  species'  biomass 
and  other  biological  parameters,  as  well 
as  summaries  of  the  available 
information  on  the  GOA  ecosystem  and 
the  economic  condition  of  the 
groimdfish  fisheries  off  Alaska.  From 
these  data  and  analyses,  the  Plan  Team 
estimates  an  ABC  for  each  species 
category.  The  preliminary  1999  SAFE 


report  will  be  updated  to  include  new 
information  collected  during  1998. 
Revised  stock  assessments  will  be 
included  in  the  final  1999  SAFE  report. 

Until  updated  information  becomes 
available  at  its  December  1998  meeting, 
the  Council  has  recommended  that  the 
1998  overfishing  levels  and  ABC 
amounts  be  rolled  over  (Table  1). 

Specification  and  Apportionment  of 
TAC  Amounts  and  Reserves 

The  Council  adopted  the  AP's 
proposals  for  the  1999  GOA  TAC 
amounts.  The  proposed  1999  TAC 
amounts  equal  the  1998  TAC  amounts 
for  each  s]}ecies.  NMFS  finds  that  the 
recommended  proposed  TAC  amounts 
are  consistent  with  the  biological 
condition  of  groundfish  stocks  as 
^justed  for  other  biological  and 
socioeconomic  considerations, 
including  maintaining  the  total  TAC 
within  the  required  OY  range  of  116,000 
to  800,000  mt. 

The  reserves  for  the  GOA  (under 
§  679.20(b)(2))  are  20  percent  of  the  TAC 
amounts  for  pollock.  Pacific  cod,  flatfish 
target  species  categories,  and  "other 
species."  The  GOA  groundfish  TAC 
amounts  have  been  fully  utilized  by  the 
respective  domestic  target  species 
categories  since  1987,  and  NMFS 
expects  the  same  to  occur  in  1999. 
NMFS  proposes  apportionment  of  all 
the  reserves  to  the  respective  target 
species  categories  except  Pacific  cod. 
The  Pacific  cod  fishery  in  the  GOA  has 
become  increasingly  difficult  to  manage. 
The  increased  number  of  participants, 
unexpected  increases  in  harvest  rates, 
and  unexpected  shifts  to  other 
management  areas  and  target  species  in 
the  GOA  have  resulted  in  overharvests 
of  Pacific  cod  in  some  areas.  Therefore, 
NMFS  proposes  initially  to  reserve  20 
percent  of  the  Pacific  cod  TACs  in  the 
GOA  as  a  management  buffer  to  prevent 
exceeding  the  Pacific  cod  TAC. 

Table  1  lists  the  proposed  1999  ABC, 
TAC,  initial  TAC  amounts  (for  Pacific 
cod  only),  overfishing  levels,  and  initial 
apportiorunents  of  groundfish  in  the 
CrOA.  The  apportionment  of  TAC 
amounts  among  fisheries  is  discussed  in 
the  following  tables.  These  proposed 
specifications  are  subject  to  change  as  a 
result  of  public  comment,  analysis  of 
the  current  biological  condition  of  the 
groundfish  stocks,  new  information 
regarding  the  fishery,  and  consultation 
with  the  Council  at  its  December  1998 
meeting. 
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Table  l.— Proposed  1999  ABCs,  TACs,  Initial  TACs  (Pacific  Cod  Only)  and  Overfishing  Levels  of  Ground- 
fish  FOR  THE  Western/Central  (W/C),  Western  (W),  Central  (C),  and  Eastern  (E)  Regulatory  Areas  and 
IN  THE  West  Yakutat  (WYK),  Southeast  Outside  (SEO),  and  Gulf-Wide  (GW)  Districts  of  the  Gulf  of 
Alaska 

[Values  are  in  metric  tons] 


Speaes 

Area' 

ABC 

TAC 

Initial  TAC 

Overfishing 

Pollock2 

Shumagin 

(610) 
(620) 
(630) 
W/C 

e 

29,790 
50.045 
39.315 
119.150 
10.850 

29.790 

50.045 

39.315 

119,150 

5,580 

Chirikof 

Kodiak 

Subtotal 

170,500 

15  600 

Total 

130.000 

27.260 

49.080 

1,560 

124,730 

23.170 

41.720 

1.170 

186,100 

Pacific  axP 

w 

C 

E 

18.536 

33,376 

936 

Total 

77,900 

340 

3,690 

3,140 

66,060 

340 

3,690 

3,140 

52.848 

141,000 

FlatfistT*  (deep-water)  „ 

w 

C 

E 

Total . 

7,170 
1.190 
5.490 
2.470 

7,170 
1.190 
5,490 
2.470 

9,440 

Rex  sole*  

w 
c 

E 

Total 

9.150 

8.440 

15.630 

2,040 

9.150 
2,000 
5.000 
2,040 

11.920 

Flathead  sole  

W 

c 

E 

" 

— 

Total 

26,110 

22,570 

19.260 

1.320 

9,040 

4,500 

12,950 

1,180 

34,010 

Flatfish^  (shallow-water)  

W 
C 

E 

Total 

43.150 

33.010 

149.640 

25.690 

18.630 
5.000 

25.000 
5.000 

59  540 

W 
C 

E 

Total 

208.340 
1.840 
6,320 
5,960 

35,000 
1,840 
6,320 
298 
2.175 
3.487 

295  970 

Sablefish« _ 

W 

c 

E 

WYK 

SEO 

(Trawl  only) 
(H&L  only) 
(H&L  only) 

Total . 

14.120 
1.810 
6.600 
4.410 

14.120 
1.810 
6.600 
2,366 

23450 

Pacific'  ocean  perch „..^^ 

W 
C 

E 

— •• 

2,550 
9,320 

6,220 

Total 

12.820 
160 
970 
460 

10,776 
160 
970 
460 

18,090 

Short  raker/rougheye" 

W 
C 

E 

Total 

1,590 

20 

650 

4,590 

1.590 

20 

650 

1.500 

...a.*.................. 

2.740 

Other  rock-fish».«>.' ' 

W 
C 

E 

Total 

5,260 

840 

4.150 

10 

2.170 

840 

4.150 

10 

7.560 

Northern  Rockfish' '  

W 
C 

E 

. 

Total 

5.000 

620 

3.260 

5,000 

620 

3,260 

9420 

Pelagw  shelf  rockfish" .. 

W 
0 
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Total ... 
rhomyhead  rockf ish 


ABLE  1.— Proposed  1999  ABCs,  TACs,  Initial  TACs  (Pacirc  Cod  Only)  and  Overfishing  Levels  of  Ground- 
fish  FOR  THE  Western/Central  (W/C),  Western  (W),  Central  (C),  and  Eastern  (E)  Regulatory  Areas  and 
IN  THE  West  Yakutat  (WYK).  Southeast  Outside  (SEO),  and  Gulf-Wide  (GW)  Districts  of  the  Gulf  of 
Alaska— Continued 

[Values  are  in  metric  tons] 


Species 


Total 

)emefsal  shelf  rockfish^s 
Atka  mackerel  


<  Dther'*  species .v.. 


Total^a 


Area' 


W 
C 

E 


SEO 
GW 
GW 


ABC 


1,000 


4,880 
250 
710 

1,040 


2,000 
560 
600 

N/A'5 

548,770 


TAC 


1,000 


4.880 
250 
710 

1,040 


2.000 

560 

600 

15.570 

327,046 


Initial  TAC 


Overfishing 


8.040 


2,840 

950 

6,200 


817,270 


I.  Regulatory  areas  and  districts  are  defined  at  §6792. 
j2.  Polkx*  is  apportkmed  to  three  statistkal  areas  in  the  coml)ined  Western/Central  Regulatory  Area  (Table  3),  each  of  which  is  further  divkled 
I  Ho  three  seasonal  alnwances.  In  the  Eastern  Regulatory  Area,  polkx*  is  not  divided  into  seasonal  altowances. 

3.  Pacific  cod  is  atk>cated  90  percent  for  processing  by  the  inshore  component  and  10  percent  for  processing  by  the  offshore  component 
( kxnponent  allocations  are  shown  in  Table  4.  r-  •»    /  t^ 

4.  'Deep  water  flatfish"  means  Dover  sole,  Greenland  turbot.  and  deepsea  sole. 

5.  "Shaltow  water  flatfish"  means  flatfish  not  including  "deg)  water  flatfish",  flathead  sole,  rex  sole,  or  arrowtooth  flounder 

6.  Sablefish  is  alkx:ated  to  trawl  and  hook-and-line  gears  (Table  2). 

7.  "Pacific  ocean  perch"  means  Sebastes  alutus. 

8.  "Shortraker/rougheye  rockfish"  means  Sebastes  borers  (shortraker)  and  S.  aleutianus  (rougheye). 

9.  "Other  rockfish"  in  the  Western  and  Central  Regulatory  Areas  and  in  the  West  Yakutat  District  means  stope  rockfish  and  demersal  shelf 
I  xkfish.  The  category  "other  rockfish"  in  the  Southeast  Outside  District  means  Slope  rockfish. 

10.  "Stope  rockfish"  means  Sebastes  aurora  (aurora),  S.  melanostomus  (Wackgill).  S.  paudspinis  (bocacdo).  S.  goodei  (chilipepper)  S 
( mneri  (dartjbtotch),  S.  etongatus  (greenstriped).  S.  variegates  (harlequin),  S.  wilsoni  (pygmy).  S.  babcodd  (redbanded).  S.  proriger  (redstripe), 
S.  zacentrvs  (sharpchin),  S.  jordani  (shortbelly),  S.  brevispinis  (silvergrey),  S.  diploproa  (spWnose).  S.  saxicola  (stripetail),  S.  miniatus  (vermilton) 
and  S.  reea  (yeltowmouth).  »  /. 

I I .  "Northern  rockfish"  means  Sebastes  polyspinis. 

12.  "Pelagic  shelf  rockfish"  means  Sebastes  dliatus  (dusky).  S.  entomelas  (wkk)w).  and  S.  navkius  (yeHowtail). 

13.  "Demersal  shelf  rockfish"  means  Sebastes  pinniger  (canary).  S.  nebulosus  (china),  S.  caurinus  (copper).  S.  maliger  (quillback)  S 
I  elvomaculatus  (rosethom).  S.  nigmcinctus  (tiger),  and  S.  rubemmus  (yeltoweye). 

14.  "Other  species"  means  sculpins.  sharics,  skates,  squid,  and  octopus.  The  TAC  for  "other  species"  equals  5  percent  of  the  TACs  of  target 
^pectes. 

15.  N/A  means  not  applicable. 

16.  The  total  ABC  is  the  sum  of  the  ABCs  for  target  species. 


'Proposed  Apportioiunent  of  the 
Sablefish  TAC  Amounts  to  Users  of 
Hook-and-Line  and  Trawl  Gear 

I  Under  §679.20(a)(4)(i)  and  (ii). 
sablefish  TAC  amounts  for  each  of  the 
regulatory  areas  and  districts  are 
assigned  to  hook-and-line  and  trawl 
gear.  In  the  Central  and  Western 
Regulatory  Areas,  80  percent  of  the  TAC 
B  mounts  is  allocated  to  vessels  using 
t  ook-and-line  gear  and  20  percent  is 


allocated  to  vessels  using  trawl  gear.  In 
the  Eastern  Regulatory  Area,  95  percent 
of  the  TAC  is  assigned  to  vessels  using 
hook-and-line  gear  and  5  percent  is 
assigned  to  vessels  using  trawl  gear. 
Additionally,  the  Eastern  Regulatory 
Area  hook-and-line  allocation  of 
sablefish  is  apportioned  to  the  West 
Yakutat  and  Southeast  Outside  Districts. 
In  the  Eastern  Regulatory  Area,  the  trawl 
allocation  is  not  apportioned  by  district 
although  regulations  at  679.7(b)  prohibit 


the  use  of  trawl  gear  east  of  140'  W  long. 
The  trawl  gear  allocation  in  the  Eastern 
Regulatory  Area  may  only  be  used  as 
bycatch  to  support  directed  fisheries  for 
other  trawl  target  s{^ies.  Sablefish 
caught  in  the  GOA  with  gear  other  than 
hook-and-line  or  trawl  must  be  treated 
as  prohibited  species  and  may  not  be 
retained.  Table  2  shows  the  assignments 
of  the  proposed  1999  sablefish  TAC 
amounts  between  vessels  using  hook- 
and-Une  and  trawl  gears. 


Table  2.— Proposed  1999  Sablefish  TAC  Specifications  in  the  Gulf  of  Alaska  and  Allocations  Thereof  to 

Hook-and-Une  and  Trawl  Gear 

[Values  are  in  metric  tons] 


Area/District 


I  testem 

Sentral 

Bastem 

iWest  Yakutat 

Southeast  Outside 

Total  


TAC 


1,840 
6,320 
5,960 


14.120 


Hook-and-line 
apportionment 


1,472 
5,056 

2,175 
3.487 

12.190 


Trawl 
apportionment 


368 

1.264 
298 


1.930 
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September  1,  respectively.  Within  any 
fishing  year,  any  unharvested  amount  of 
any  seasonal  allowance  of  pollock  TAC 
is  added  in  equal  proportions  to  all 
subsequent  seasonal  allowances, 
resulting  in  a  sum  for  each  allowance 
not  to  exceed  150  percent  of  the  initial 
seasonal  allowance.  Similarly,  harvests 
in  excess  of  a  seasonal  allowance  of 
TAC  are  deducted  in  equal  proportions 
from  the  remaining  seasonal  allowances 
of  that  fishing  year.  The  Eastern 
Regulatory  Area  proposed  TAC  of  5.580 
mt  is  not  allocated  among  smaller  areas 
or  seasonally. 

On  October  29. 1998,  NMFS 
published  a  proposed  rule  for  public 
review  and  comment  that  would 
implement  Amendment  51  to  the  FMP 
(63  FR  57996).  Amendment  51  would 
allocate  100  percent  of  the  pollock  TAC 
and  90  percent  of  the  Pacific  cod  TAC 
to  vessels  catching  poUock  and  Pacific 
cod  for  processing  by  the  inshore 


Proposed  Apportionments  of  Pollock 
and  Pacific  Cod  TAC  Amounts 

In  the  GOA,  pollock  is  apportioned  by 
area  and  season.  Regulations  at 
§679.20(a)(5)(ii)(A)  reqmre  that  the  TAC 
for  pollock  in  the  combined  Western/ 
Central  (W/C)  Regulatory  Areas  be 
apportioned  among  statistical  areas 
Shumagin  (610).  Chirikof  (620).  and 
Kodiak  (630)  in  proportion  to  known 
distribution  of  the  pollock  biomass.  This 
measure  was  intended  to  provide  spatial 
distribution  of  the  pollock  harvest  as  a 
sea  lion  protection  measure.  Under 
regulations  at  §679.20(a)(5)(ii)(B),  the 
pollock  TAC  for  the  W/C  Re^atory 
Areas  is  apportioned  into  three  seasonal 
allowances  of  25,  35,  and  40  percent, 
respectively.  As  established  under 
§  679.23(d)(2),  the  first,  second,  and 
third  seasonal  allowances  of  the  W/C 
Regulatory  Area  pollock  TAC  amounts 
are  available  on  January  1,  June  1,  and 

Table  3.— Proposed  Distribution  of  PoaocK  in  the  Western  and  Central  Regulatory  Areas  of  the  GutF  of 
Alaska  (W/C  GOA);  Biomass  Distribution.  Area  Apportionments,  and  Seasonal  Allowances 


component.  Ten  percent  of  the  Pacific 
cod  TAC  would  be  allocated  to  vessels 
catching  Pacific  cod  for  processing  by 
the  offshore  component.  The  proposed 
distribution  of  pollock  within  the 
combined  W/C  Regulatory  Areas  is 
shown  in  Table  3,  except  that  the 
allocation  to  the  inshore  and  offshore 
components  is  not  shown.  Proposed 
inshore  and  offshore  component 
allocations  of  the  proposed  52,846  mt 
initial  TAC  for  Pacific  cod  for  each 
regulatory  area  are  shown  in  Table  4. 

Beginning  in  1997,  the  Coimcil 
recommended  a  GOA  Pacific  cod  TAC 
that  is  15  percent  lower  than  the  ABC 
for  Pacific  cod  to  account  for  removals 
from  the  state  waters  Pacific  cod  fishery. 
The  Pacific  cod  TAC  could  be  further 
reduced  for  1999  pending  State  action  to 
increase  the  state  waters  harvest  of 
Pacific  cod  from  15  to  20  percent  of  the 
ABC 


Statistical  area 

Biomass 
percent 

1999 

abc-tac 

Seasonal  aHowarKes 

First 
(25%) 

Second 
(35%) 

Third 
(40%) 

Shumagin  (610) 
CNnfoX  (620)  .._ 
Kodak  (630)  .. 

, ...^ .. 

25 
42 
33 

29,790 
50.045 
39.315 

7.450 

12.510 

9.830 

10.425 
17.515 
13.760 

11.915 
20.0(20 
15.725 

ToM 

100 

119.150 

29.790 

41.705 

47.656 

NolK  Alowances.  ABC  for  the  W/C  GOA  is  1 19,150  metric  tons  (mt).  Biomass  distrlMJtion  is  t>ased  on  1996  survey  data.  TACs  are  equal  to 
ABC.  PoMock  is  aUocated  100  percent  to  the  inshore  component  ABCs  and  TACs  are  rounded  to  ttw  nearest  5  mt 

Table  4.— Proposed  1999  Allocatk)n  (metric  tons)  of  Pacific  Coo  Initial  TAC  /^mounts  in  the  Gulf  of 
Alaska;  /^llocatkjns  for  Processing  by  the  Inshore  and  Offshore  Components 


Regulatory  area 

Initial  TAC 

Component  aUocation 

". 

Inshore 
(90%) 

Offshore 
(10%) 

Weatam 

18.536 

33.376 

936 

16.682 

30,038 

842 

1.854 

Cemrai 

Edstofn 

„.. 

3.338 
94 

Total  

52.848 

47.562 

5,286 

"Other  Species"  TAC 

The  FMP  specifies  that  amoimts  for 
the  "other  species"  category  are 
calculated  as  5  percent  of  the  combined 
TAC  amounts  for  target  species.  The 
GOA-wide  "other  species"  TAC  is 
calculated  as  15,570  mt,  which  is  5 
percent  of  the  sum  of  combined  TAC 
amounts  for  the  target  species. 

Proposed  Halibut  PSC  Mortality  Limits 

Under  §  679.21(d),  annual  Pacific 
halibut  PSC  mortality  limits  are 
established  for  trawl  and  hook-and-line 


gear  and  may  be  established  for  pot  gear. 
At  its  October  meeting,  the  Coimcil 
recommended  that  NMFS  re-establish 
the  PSC  limits  of  2,000  mt  for  the  trawl 
fisheries  and  300  mt  for  the  hook-and- 
line  fisheries,  with  10  mt  of  the  hook- 
and-line  limit  allocated  to  the  demersal 
shelf  rockfish  (DSR)  fishery  in  the 
Southeast  Outside  District  and  the 
remainder  to  the  remaiiung  hook-and- 
line  fisheries.  Regulations  at 
§  679.21(d)(4)  authorize  exemption  of 
specified  nontrawl  fisheries  firom  the 
hahbut  PSC  Umit.  As  in  1996, 1997,  and 


1998,  the  Council  has  recommended 
that  pot  gear,  and  the  hook-and-line 
sablefish  fishery,  be  exempt  from  the 
nontrawl  halibut  limit  for  1999.  The 
Council  has  recommended  these 
exemptions  because  the  halibut  bycatch 
mort^ty  experienced  in  the  pot  gear 
fisheries  is  low  (17  mt  in  1996, 13  mt 
in  1997,  and  13  mt  in  1998)  and  because 
the  halibut  and  sablefish  Individual 
Fishing  Quota  (IFQ)  program, 
implemented  in  1995,  allows  retention 
of  legal-sized  halibut  in  the  sablefish 
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ishery  by  persons  holding  IFQ  permits 
for  halibut. 

Under  §  679.21(d)(5).  NMFS 
feasonally  apportions  the  halibut  PSC 
1  mits  based  on  recommendations  from 
le  Council.  The  FMP  requires  that  the 
>Ilowing  information  be  considered  by 
1 16  Coimcil  in  recommending  seasonal 
I  pportionments  of  halibut  PSC  limits: 
1 1)  Seasonal  distribution  of  halibut.  (2) 
!  sasonal  distribution  of  target 
{ roundfish  species  relative  to  halibut 
( istribution.  (3)  expected  halibut 


Table  6.— Final  1998  Pacific  Halibut  PSC  Limits,  Allowances,  and  Apportionments.  The  Pacific  halibut  PSC 

LIMIT  FOR  HOOK-AND-LINE  GEAR  IS  ALLOCATED  TO  THE  DSR  FISHERY  AND  FISHERIES  OTHER  THAN  DSR. 

[Values  are  in  metric  tons] 


Regulations  at  §679.21(d)(3)(iii)     ^ 
fjuthorize  the  apportionment  of  the 
t  nwl  halibut  PSC  limit  to  a  deep-water 
s  jecies  fishery  (comprising  sablefish, 
r  ickfish.  deep-water  flatfish,  rex  sole, 


bycatch  needs  on  a  seasonal  basis 
relative  to  changes  in  halibut  biomass 
and  expected  catches  of  target 
groimdfish  species,  (4)  expected  bycatch 
rates  on  a  seasonal  basis,  (5)  expected 
changes  in  directed  groundfish  fishing 
seasons,  (6)  expected  actual  start  of 
fishing  effort,  and  (7)  economic  effects 
of  establishing  of  the  target  groundfish 
industry. 

The  publication  of  the  final  1998 
groundfish  and  PSC  specifications  (63 
PR  12027,  March  12, 1998)  summarizes 


Coimcil  findings  with  respect  to  each  of 
the  FMP  considerations  set  forth  above. 
At  this  time,  the  Council's  findings  are 
unchanged  from  those  set  forth  for  1998. 
Pacific  halibut  PSC  limits,  and 
apportionments  thereof,  are  presented 
in  Table  5.  Regulations  specify  that  any 
overages  or  shortfalls  in  a  seasonal 
apportionment  of  a  PSC  Umit  will  be 
deducted  from  or  added  to  the  next 
respective  seasonal  apportionment 
widiin  the  1999  season. 


Trawl  gear 


Dates 


.  an  1-Mar  31 
Apr  1-Jun  30 
Jul  1-Sep30 
9ctl-Dec31 
Total 


Amount 


600(30%) 
400  (20%) 
600(30%) 
400(20%) 
2,000  (100%) 


Hook-and-iine  gear 


Other  than  DSR 


Dates 


Jan  1-May  17  .. 
May  18-Aug  31 
Sep  1-Dec  31  .. 


AnrKMjnt 


250  (86%) 
15(5%) 
25(9%) 


290(100%) 


DSR 


Dates 


Jan  1-Dec  31 


Amount 


10(100%) 
10  (100%) 


and  arroMrtooth  flounder)  and  a  shallow- 
water  species  fishery  (comprising 
pollock.  Pacific  cod,  shallow-water 
flatfish,  flathead  sole,  Atka  mackerel, 
and  "other  species").  The  proposed 


apportionment  for  these  two  fishery 
complexes  is  presented  in  Table  6  and 
is  unchanged  from  1998. 


Table  6.— Proposed  1 999  Apportionment  of  Pacific  Halibut  PSC  Trawl  Limits  Between  the  Deep-Water 

Species  Complex  and  the  Shallow-Water  Species  Complex 

[Values  are  in  metric  tons] 


Season 


J  an.  20-MaT.  31 
'  pr.  1-Jun.  30  .. 
J  j».  1-Sep.  30  .. 
:  ct.  1-Dec.  31  . 


Total 


Shallow 
water 


500 
100 
200 


800 


Deep 
water 


100 
300 
400 


800 


Total 


600 
400 
600 
400 


2,000 


Note:  Pacific  halibut  PSC  is  not  apportioned  between  shallow-water  and  deep-water  fishery  categories  from  October  1  through  December  31. 


The  Coimcil  may  recommend,  or 
^S  may  make,  some  changes  in  the 
asonal.  gear  type,  and  fishing-complex 
portionments  of  halibut  PSC  limits  for 
e  final  1999  harvest  specifications. 
NMFS  considers  the  following  types  of 
information  in  setting  halibut  PSC  limits 
^6  presented  by,  and  summarized  from, 
the  preliminary  1999  SAFE  Report,  or 
fiBom  public  comment  and  testimony. 

I  Estimated  Halibut  Bycatch  in  Prior 
Ypars 

The  best  available  information  on 
( sitimated  halibut  bycatch  is  available 
i  ijom  data  collected  by  observers  during 
.  )98.  The  calculated  halibut  bycatch 


mortality  by  trawl,  hook-and-line.  and 
pot  gear  through  October  17, 1998,  is 
1,992  mt,  292  mt,  and  13  mt. 
respectively,  for  a  total  halibut  mortality 
of  2,297  mt. 

Halibut  bycatch  restrictions 
seasonally  constrained  trawl  gear 
fisheries  during  the  first,  second,  third, 
and  fourth  quarters  of  the  1998  fishing 
year.  Trawling  for  the  deep-water 
fishery  complex  was  closed  for  the  first 
quarter  on  March  10  (63  FR  12688, 
March  16, 1998),  for  the  second  quarter 
on  April  21  (63  FR  20541,  April  27, 
1998),  for  the  third  quarter  on  July  28 
(63  FR  40839,  July  31, 1998),  and  for  the 
fourth  quarter  on  October  9  (63  FR 


55341,  October  15, 1998).  The  shallow- 
water  fishery  complex  was  closed  for 
the  second  quarter  on  May  2  (63  FR 
24984,  May  6, 1998),  for  the  third 
quarter  on  August  3  (63  FR  42281. 
August  7, 1998),  and  for  the  fourth 
quarter  on  October  9  (63  FR  55341, 
October  15, 1998).  The  amount  of 
groundfish  that  might  have  been 
harvested,  if  halibut  had  not  been 
seasonally  limiting  in  1998  is  unknown. 
However,  lacking  market  incentives, 
some  amoimts  of  groundfish  will  not  be 
harvested,  regardless  of  halibut  PSC 
bycatch  availability.     , 
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2.  Expected  Changes  in  Groundfish 
Stocks 

The  proposed  1999  ABC  amounts  for 
the  species  or  species  groups  are 
imchanged  from  1998  amounts. 

3.  Expected  Changes  in  Groundfish 
Catch 

The  total  of  the  proposed  1999  TAG 
amounts  for  the  GOA  is  327,046  mt, 
which  represents  100  percent  of  the  sum 
of  TAG  amounts  for  1998  (327,046  mt). 

4.  Current  Estimates  of  Halibut  Biomass 
and  Stock  Condition 

The  most  recent  information  on 
halibut  biomass  and  stock  condition 
may  be  foimd  in  the  1998  preliminary 
SAFE  report,  dated  September  1998. 
New  information  will  be  incorporated  in 
the  final  1999  SAFE  report. 

The  International  Pacific  Halibut 
Commission  (IPHC)  has  added  or 
subtracted  the  following  information  to 
the  1998  preliminary  SAFE  report 
relative  to  the  November  1997  SAFE 
report:  (1)  Standard  errors  are  reported 
for  all  years,  using  the  methodology 
reviewed  by  the  SSC  at  the  June  1998 
Council  meeting;  (2)  Information  for 
1997  is  reported  for  the  first  time;  (3) 
Information  for  the  1995-1997  sablefish 
IFQ  fisheries  is  not  included  due  to 
inconsistencies  found  in  the  data  during 
the  preparation  of  the  preliminary 
report. 

5.  Potential  Impacts  of  Expected  Fishing 
for  Groundfish  on  Halibut  Stocks  and 
U.S.  Halibut  Fisheries 

The  allowable  commercial  catch  of 
halibut  will  be  adjusted  to  account  for 
the  overall  halibut  PSC  mortality  limit 
established  for  groundfish  fisheries.  The 
1999  groimdfish  fisheries  are  expected 
to  use  the  entire  proposed  halibut  PSC 
limit  of  2,300  mt.  The  allowable 
directed  commercial  catch  is 
determined  by  accounting  for  the 
recreational  catch,  waste,  and  bycatch 
mortality  and  then  providing  the 
remainder  to  the  directed  fishery. 
Groundfish  fishing  is  not  expected  to 
adversely  affect  the  halibut  stocks. 

6.  Methods  Available  for,  and  Costs  of. 
Reducing  Halibut  Bycatch  in  Groundfish 
Fisheries 

Methods  available  for  reducing 
halibut  bycatch  include:  (1)  Reducing 
halibut  bycatch  rates  through  the  Vessel 
Incentive  Program;  (2)  modifications  to 
gear;  (3)  changes  in  groundfish  fishing 
seasons;  (4)  individual  transferable 
quota  programs;  and  (5)  time/area 
closures. 

Reductions  in  groundfish  TAG 
amounts  provide  no  incentive  for 
fishermen  to  reduce  bycatch  rates.  Costs 


that  would  be  imposed  on  fishermen  as 
a  result  of  reducing  TAG  amounts 
depend  on  the  species  and  amounts  of 
groundfish  foregone. 

Trawl  vessels  carrying  observers  for 
purposes  of  complying  with  observer 
coverage  requirements  (50  GFR  679.50) 
are  subject  to  the  Vessel  Incentive 
Program.  This  program  encourages  trawl 
fishermen  to  avoid  high  halibut  bycatch 
rates  while  conducting  groimdfish 
fisheries  by  specifying  bycatch  rate 
standards  for  various  target  fisheries. 

Current  regulations  (§679.24(b)(l)(ii)) 
specify  requirements  for  tunnel 
openings  for  groundfish  pots  in  order  to 
reduce  halibut  bycatch.  As  a  result,  low 
bycatch  and  mortality  rates  of  halibut  in 
pot  fisheries  have  justified  exempting 
pot  gear  fi-om  PSC  limits. 

The  regulations  also  define  pelagic 
trawl  gear  in  a  manner  intended  to 
reduce  bycatch  of  halibut  by  displacing 
fishing  effort  off  the  bottom  of  the  sea 
floor  when  certain  halibut  bycatch 
levels  are  reached  during  the  fishing 
year.  The  definition  provides  standards 
for  physical  conformation  (§  679.2,  see 
Audiorized  gear)  and  performance  of  the 
trawl  gear  in  terms  of  crab  bycatch 
(§  679.7(b)(3)).  Furthermore,  all  hook- 
and-line  vessel  operators  are  required  to 
employ  careful  release  measures  when 
handling  halibut  bycatch  (§  679.7(b)(2)). 
These  measures  are  intended  to  reduce 
handling  mortality,  to  increase  the 
amount  of  groundfish  harvested  under 
the  available  halibut  mortality  bycatch 
limits,  and  to  possibly  lower  overall 
halibut  bycatch  mortality  in  groundfish 
fisheries. 

The  sablefish/halibut  IFQ  program 
(implemented  in  1995)  was  intended,  in 
part,  to  reduce  the  halibut  discard 
mortality  in  the  sablefish  fishery. 

NMFS  and  the  Council  will  review    - 
the  methods  available  for  reducing 
halibut  bycatch,  as  listed  above,  to 
determine  their  effectiveness,  and  will 
initiate  changes  as  appropriate,  in 
response  to  this  review  or  to  public 
testimony  and  comment. 

Consistent  with  the  goals  and 
objectives  of  the  FMP  to  reduce  halibut 
bycatch  while  providing  an  opportunity 
to  harvest  the  groundfish  OY,  NMFS 
proposes  the  assignments  of  2,000  mt 
and  300  mt  of  halibut  PSC  mortality 
limits  to  trawl  and  hook-and-line  gear, 
respectively.  While  these  limits  would 
reduce  the  harvest  quota  for  commercial 
halibut  fishermen,  NMFS  has 
determined  that  they  would  not  result 
in  unfair  allocation  to  any  particular 
user  group.  NMFS  recognizes  that  some 
halibut  bycatch  will  occur  in  the 
groundfish  fishery,  but  the  Vessel 
Incentive  Program,  required 
modifications  to  gear,  and 


implementation  of  the  halibut/sablefish 
IFQ  program  are  intended  to  reduce 
adverse  impacts  on  halibut  fishermen 
while  promoting  the  opportunity  to 
achieve  the  OY  fi-om  the  groundfish 
fishery. 

Halibut  Discard  Mortality  Rates 

The  Council  recommended  that 
revised  assumed  halibut  mortality  rates 
developed  by  staff  of  the  IPHC  be 
adopted  for  purposes  of  monitoring 
halibut  bycatch  mortality  limits 
established  for  the  1999  GOA 
groundfish  fisheries.  Most  of  the  IPHG's 
assumed  mortality  rates  were  based  on 
an  average  of  discard  mortality  rates 
determined  from  NMFS-observer  data 
collected  during  1996  and  1997.  For 
fisheries  where  a  steady  trend  fi-om  1993 
to  1996  tow£u-ds  increasing  or 
decreasing  mortality  rates  was  observed, 
the  IPHC  recommended  using  the  most 
recent  year's  rate.  Rates  for  1995  and 
1996  were  lacking  for  some  fisheries,  so 
rates  fi-om  the  most  recent  years  were 
used.  Most  of  the  assumed  mortality 
rates  recommended  for  1999  differ 
slightly  fi-om  those  used  in  1998.  The 
recommended  rates  are  lower  than  those 
used  in  1998  for  the  longline  targeted 
fisheries  of  Pacific  cod  and  "other 
species"  and  remain  the  same  for 
rockfish.  The  recommended  rates  for 
longline  targeted  fisheries  range  from  9 
to  16  percent.  The  recommended  rates 
for  the  trawl  targeted  fisheries  are  higher 
for  midwater  pollock,  deep-water 
flatfish,  flathead  sole,  and  sablefish;  are 
lower  for  rockfish.  Pacific  cod,  rex  sole, 
and  "other  species' ;  and  the  same  for 
shallow-water  flatfish,  bottom  pollock, 
and  Atka  mackerel.  The  recommended 
rates  for  the  trawl  targeted  fisheries 
range  fi-om  57  to  73  percent.  The 
recommended  1999  rate  of  6  percent  for 
all  pot  targeted  fisheries  is  lower  than 
those  used  in  1998.  The  halibut 
mortality  rates  are  listed  in  Table  7.  The 
proposed  mortality  rates  listed  in  Table 
7  are  subject  to  change  after  the  Council 
considers  an  updated  analysis  on 
halibut  mortality  rates  in  the  groundfish 
fisheries  that  IPHC  staff  are  scheduled  to 
present  to  the  Coimcil  at  the  Council's 
Oecember  1998  meeting. 

Table  7.— Proposed  1999  Assumed 
Pacific  Halibut  Mortality  Rates 
for  vessels  fishing  in  the  gulf 
OF  Alaska 

[Listed  values  are  percent  of  halibut  bycatch 
assumed  to  be  dead] 


Gear  and  target 


Hook-and-Line: 
Sabtefish 


Mortality 
rate 
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'ABLE  7.— Proposed  1999  Assumed 
Pacific  Halibut  Mortality  Rates 
FOR  Vessels  Fishing  in  the  Gulf 
of  Alaska— Continued 

[Listed  values  are  percent  of  halibut  bycatch 
assumed  to  be  dead] 


Gear  and  target 


Pacific  cod 

Rockfish 

Other  species 

trawl: 

Midwater  pollock  

Rockfish 

Shallow-water  flatfish 

Pacific  cod 

Deep-water  flatfish  .... 

Flathead  sole 

Rex  sole 

Bottom  poltock 

Atka  mackerel  

Sablefish ;..... 

Other  species 

Pacific  cod 

Other  species 


Mortality 
rate 


16 

9 

16 

76 
64 
71 
66 
66 
74 
55 
73 
57 
71 
66 

6 
6 


Note:  The  hook-and-line  sablefish  mortality 
rkte  will  be  available  for  Council  review  at  its 
[  ecember  1998  meeting. 

itlassification 

This  action  is  authorized  under  50 
CtFR  679.20  and  is  exempt  from  review 
ilnderE.0. 12866. 

Pursuant  to  section  7  of  the 
Endangered  Species  Act,  NMFS  has 
E  ompleted  a  consultation  on  the  effects 
of  the  pollock  and  Atka  mackerel 
[fisheries  on  listed  and  candidate 
s  jecies,  including  the  Steller  sea  lion, 
3  id  designated  critical  habitat.  The 


biological  opinion  prepared  for  this 
consultation,  dated  December  3, 1998, 
concludes  that  the  pollock  fisheries  in 
the  BSAI  and  the  GOA  jeopardize  the 
continued  existence  of  Steller  sea  lions 
and  adversely  modify  their  designated 
critical  habitat.  The  biological  opinion 
contains  reasonable  and  prudent 
alternatives  (RPAs)  to  mitigate  the 
adverse  impacts  of  the  pollock  fisheries 
on  Steller  sea  lions.  Specific  measures 
necessary  to  implement  the  RPAs  will 
be  discussed  at  the  December  Council 
meeting  and  will  be  implemented  by 
NMFS  through  emergency  rulemaking 
prior  to  the  start  of  the  1999  GOA 
pollock  fishery. 

NMFS  has  also  initiated  consultation 
on  the  effects  of  the  1999  GOA 
groundfish  fisheries  on  listed  and 
candidate  species,  including  the  Steller 
sea  lion  and  listed  seabirds,  and  on 
designated  critical  habitat.  This 
consultation  will  be  concluded  prior  to 
the  start  of  fishing  on  January  1, 1999, 
under  the  1999  interim  specifications. 
Pending  determinations  under  this 
consultation,  NMFS  may  initiate 
emergency  rulemaking  to  mitigate  any 
adverse  impacts  resulting  from  the  GOA 
groundfish  fisheries  on  listed  and 
candidate  species  and  designated 
critical  habitat. 

NMFS  prepared  an  initial  regulatory 
flexibility  analysis  that  describes  the 
impact  these  proposed  specifications,  if 
adopted,  may  have  on  small  entities. 
This  action  is  necessary  to  establish 
harvest  limits  for  the  GOA  groundfish 
fisheries  for  the  1999  fishing  year.  The 
groundfish  fishery  in  the  GOA  is 
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governed  by  Federal  regulations  at  50 
CFR  679  that  require  NMFS.  after 
consultation  with  the  Council,  to 
publish  and  solicit  public  comments  on 
proposed  annual  TACs,  PSC  allowances, 
and  seasonal  allowances  of  the  TACs. 
Based  on  the  number  of  vessels  that 
caught  groundfish  in  1996.  the 
estimated  number  of  fixed  gear  and 
trawl  catcher  vessels  expected  to  be 
operating  as  small  entities  in  the  1999 
CiOA  groundfish  fishery  is  1,492.  There 
are  no  recordkeeping  and  reporting 
requirements  with  this  proposed  action. 
NMFS  is  not  aware  of  any  other  Federal 
rules  which  duplicate,  overlap  or 
conflict  with  the  proposed 
specifications. 

Significant  alternatives  that  would 
minimize  any  significant  economic 
impact  of  this  action  on  small  entities 
were  considered.  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables,  the  use  of 
performance  rather  than  design 
standards,  or  exempting  affected  small 
entities  from  any  part  of  this  action 
would  not  be  appropriate  because  of  the 
nature  of  this  action. 

Authority:  16  U.S.C.  773  et  seq..  1801  et 
seq.,  and  3631  et  seq. 

Dated:  December  24, 1998. 

Andrew  A.  Rosenberg, 

Deputy  Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

[PR  Doc.  98-34544  Filed  12-24-98;  11:41 

am] 
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DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Notice  of  Request  for  Extension  and 
Revision  of  a  Currentiy  Approved 
Information  Collection 

agency:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Notice  and  request  for 

comments. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Commodity  Credit 
Corporation's  (CCC)  intention  to  request 
an  extension  for  and  revision  to  a 
currently  approved  information 
collection.  This  information  collection 
is  used  in  support  of  loan  deficiency 
payments  authorized  by  the  Federal 
Agriculture  Improvement  and  Reform 
Act  of  1996  (the  1996  Act),  for  rice, 
upland  cotton,  feed  grains,  wheat,  and 
oilseeds. 

DATES:  Comments  on  this  notice  must  be 
received  on  or  before  March  1, 1999  to 
be  assured  consideration. 
AOOmONAL  INFORMATION  OR  COMMENTS: 
Contact  Margaret  Wright,  Agricultural 
Program  Specialist,  Price  Support 
Division.  USDA,  FSA,  STOP  0512, 1400 
Independence  Avenue,  SW, 
Washington,  DC  20250-0512;  telephone 
(202)  720-8481;  e-mail: 
margaret_wright@wdc.fsa.usda.gov;  or 
facsimile  (202)  690-3307. 
SUPPLEMENTARY  INFORMATION: 

Title:  Loan  Efficiency  Payments. 

OMB  Control  Number:  0560-0129. 

Expiration  Date  of  Approval:  March 
31. 1999. 

Type  of  Request:  Extension  and 
revision  of  a  currently  approved 
information  collection. 

Abstract:  The  1996  Act  provides  for 
loan  deficiency  payments  to  eligible 
producers  with  respect  to  eligible 
commodities.  Forms  required  for 
requesting  these  payments  are  used  by 
producers  requesting  a  loan  deficiency 


payment  in  lieu  of  a  marketing 
assistance  loan  with  respect  to  eligible 
production.  The  information  collected  is 
needed  to  determine  loan  deficiency 
payment  quantities  and  payment 
amounts,  verify  producer  and 
commodity  eligibility,  and  to  ensure 
that  only  eligible  producers  receive  loan 
deficiency  payments. 

Producers  requesting  loan  deficiency 
payments  must  provide  specific  data 
relative  to  the  loan  deficiency  payment 
request.  Forms  included  in  this 
information  collection  package  require 
various  types  of  information  including 
the  farm  number,  type  of  commodity, 
quantity  of  commodity,  storage  location, 
and  percent  share  of  the  commodity  to 
determine  eligibility.  Producers  must 
also  agree  to  Uie  terms  and  conditions 
contained  in  the  loan  deficiency 
payment  application.  The  completed 
application  is  used  by  CCC  when 
issuing  a  loan  deficiency  payment. 
Without  this  collection  of  information, 
CCC  could  not  carry  out  the  statutory 
loan  deficiency  payment  provisions. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .38  hours  per 
response. 

Respondents:  Producers. 

Estimated  Number  of  Respondents: 
450,000. 

Estimated  Number  of  Responses  per 
Respondent:  5.15. 

Estimated  Total  Annual  Burden  on 
Respondents:  1.142.250  hours. 

Proposed  topics  for  comments 
include:  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  or  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  must  be  sent  to 
the  Desk  Officer  for  Agriculture.  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Washington.  DC  20503  and  to  Margaret 
Wright,  Agricultural  Program  Specialist. 


USDA.  FSA,  PSD,  STOP  0512. 1400 
Independence  Avenue,  SW, 
Washington,  DC  20250-0512;  telephone 
(202)  720-8481;  e-mail: 

margaret wright@wdc.fsa.usda.gov;  or 

facsimile  (202)  690-3307.  Copies  of  the 
information  collection  may  be  obtained 
from  Margaret  Wright  at  the  above 
address. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Signed  at  Washington,  DC,  on  December 
22, 1998. 
Keith  Kelly. 

Executive  Vice  President,  Commodity  Credit 
Corporation. 

[FR  Doc.  98-34522  Filed  12-29-98;  8:45  ami 
BILLING  CODE  M10-0S-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Morrison  Creek,  Medicine  Bow/Routt 
National  Forest,  Routt  County, 
Colorado 

agency:  Forest  Service.  USDA. 
ACTION:  Notice;  intent  to  prepare 
Environmental  Impact  Statement. 

SUMMARY:  The  U.S.  Department  of 
Agriculture.  Forest  Service,  Medicine 
Bow/Routt  National  Forest,  Yampa 
Ranger  District  will  prepare  an 
Environmental  Impact  Statement  (EIS) 
to  assess  and  disclose  the  environmental 
effects  on  a  proposal  to  prepare  and  sell 
timber  within  the  Morrison  Creek 
Geographic  area  on  the  Yampa  Ranger 
District.  Estimated  date  for  filing  of  the 
draft  EIS  is  June  1999,  followed  by  the 
final  decision  in  September  1999.  The 
proposal  area  is  approximately  20  miles 
south  of  Steamboat  Springs,  Colorado, 
in  sections  1. 2.  3. 4. 10. 11. 12. 13  and 
14  of  T.2N.  R84  W.;  sections  2,  3.  4.  6. 
7. 17. 18. 19,  20.  21.  i2.  27.  28  and  29 
of  T.2N.  R.83W..  and  sections  28.  33  and 
34  of  T.3N.  R.84W.  Routt  County. 
Colorado. 

National  Forest  System  (NFS)  lands 
within  the  analysis  area  are  allocated  for 
multiple  uses  in  the  Revised  Forest 
Land  Management  and  Resource  Plan 
(forest  plan)  for  the  Routt  National 
Forest,  approved  in  1998.  Lands  affected 
by  the  proposed  project  are  allocated  as 
5.11.  5.13  and  7.1  Management  Areas. 
Forested  lands  within  these 
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management  areas  are  designated  as 
suitable  for  timber  production  by  the 
forest  plan.  Following  is  a  summary  of 
the  themes  for  these  management  areas: 

Management  Area  5.11— -General 
Forest  and  Rangelands — Forest 
Vegetation  Emphasis:  Areas  are 
managed  to  provide  wildlife  habitat 
along  with  forest  products,  livestock 
forage,  and  recreation. 

Management  Area  5.13 — ^Forest 
Products:  Areas  are  managed  to  produce 
commercial  wood  products. 

Management  Area  7.1 — Residential/ 
Forest  Interface:  Area  characterized  by 
an  interface  between  private  lands  and 
National  Forest  System  lands  in 
cooperative  relationship  landowners 
and  other  governments  with 
jurisdiction. 

Other  management  areas  exist  within 
the  analysis  area  boundary  (1.12, 1.32, 
2.2.  5.41),  but  no  forest  management 
activities  are  proposed  in  these  areas. 

The  Forest  Service  invites  comments 
and  suggestions  on  the  scope  of  the 
analysis  to  be  included  in  die  Draft 
Environmental  Impact  Statement  (DEIS). 
In  addition,  the  Forest  Service  gives 
notice  that  it  is  beginning  a  full 
environmental  analysis  of  this  proposal 
and  that  interested  or  aHected  people 
may  participate  and  contribute  to  the 
final  decision.  A  public  "scoping" 
meeting  will  be  scheduled  for  early 
February,  1999  at  the  Yampa  Ranger 
District  office,  300  Roselawn,  Yampa, 
Colorado.  Contact  the  District  Office  for 
exact  date  and  time  for  the  meeting 
(970)-638-4516.  The  purpose  of  this 
meeting  is  to  describe  and  discuss  the 
proposed  action  and  provide  an 
opportunity  for  the  public  and  agencies 
to  raise  issues  that  should  be  considered 
in  the  environmental  analysis.  Issues 
raised  will  help  establish  the  scope  of 
the  environmental  analysis  and  develop 
the  range  of  alternatives  to  be 
considered.  The  Forest  Service 
welcomes  any  public  or  agency 
comments  on  this  proposal. 
MTES:  Written  comments  and 
suggestions  on  the  Draft  Environmental 
Impact  Statement  should  be  received  on 
or  before  the  45  day  period  firom  the 
date  of  pubUcation  in  the  Federal 
Register. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 


Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raiseid 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model,  803  F.2d  1016, 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages.  Inc.  v.  Harris,  490  F.  Supp. 
1334, 1338  (E.D.  Wis.  1980).  Because  of 
these  courTrulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45- 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  this  Draft  Environmental 
Impact  Statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  (Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points.) 
Please  note  that  comments  you  make  on 
this  Draft  Environmental  Impact 
Statement  will  be  regarded  as  public 
information. 

ADDRESS^:  The  Responsible  Official 
will  be  Jerry  E.  Schmidt,  Forest 
Supervisor,  Medicine  Bow/Routt 
National  Forest,  2468  Jackson  Street, 
Laramie,  Wyoming,  82070.  Send  written 
comments  to  Norman  Wagoner,  District 
Ranger,  Yampa  Ranger  District,  P.O.  Box 
7,  Yampa,  Colorado,  80483.  Oral 
comments  will  be  considered  as  well 
and  can  be  made  by  calling  (970)  638- 
4516. 

Comments  received  in  response  to 
this  solicitation,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 
on  this  proposed  action  and  will  be 
available  for  public  inspection. 
Comments  submitted  anonymously  will 
be  accepted  and  considered,  however, 
those  who  submit  anonymous 
comments  will  not  have  standing  to 
appeal  the  subsequent  decision  under 
36  CFR  Parts  215  and  217.  Additionally, 
pursuant  to  7  CFR  1.27(d),  any  person 
may  request  the  agency  to  withhold  a 


submission  from  the  public  record  by 
showing  how  the  Freedom  of 
Information  Act  (FOIA)  permits  such 
confidentiality.  Persons  requesting  such 
a  confidentiality  should  be  aware  that, 
under  the  FOIA,  confidentiality  may  be 
granted  only  in  very  limited 
circumstances,  such  as  to  protect  trade 
secrets.  The  Forest  Service  will  inform 
the  requestor  of  the  agency's  decision 
regarding  the  request  for  confidentiality, 
and  where  the  request  is  denied,  the 
agency  will  return  the  submission  and 
notify  the  reuqestor  that  the  comments 
may  be  resubmitted  with  or  without 
name  and  address  within  10  days. 
FOR  FURTHER  INFORMATION  CONTACT:  Kent 
Foster,  Project  Coordinator,  Yampa 
Ranger  District,  Phone:  (970)  638-4516. 
8UPPt.aip<TARY  information:  Proposed 
Action— ^e  proposal  is  to  manage 
approximately  1150  areas  of  mature 
sawtimber  stands  within  the  analysis 
area.  The  proposal  includes  the 
following  activities:  treatment  of 
approximately  1150  acres  by 
commercial  timber  sale  including  the 
following:  223  acres  of  clearcutting  or 
overstory  removal  lodgepole  pine;  609 
acres  of  shelterwood  and  group 
selection  treatments  in  lodgepole  pine 
and  spruce/fir  stands;  128  acres  of 
sanitation/salvage  cutting  in  lodgepole 
pine  and  spruce  fir;  190  areas  of 
selection  cuts  in  spruce/fir. 
Construction  of  approximately  14  miles 
of  specified  road,  and  approximately  2.0 
miles  of  road  reconstruction  will  be 
needed  to  access  stands  for  treatments. 
In  addition,  treatment  of  approximately 
50  areas  to  reduce  fuel  loading  in  areas 
close  to  private  property  of  varied  fuel 
types  is  proposed.  These  treatments  may 
or  may  not  be  accomplished  via 
commercial  timber  sale. 

The  timber  sale(s)  are  intended  to 
promote  healthy  stands  of  timber  by 
reducing  the  risk  of  widespread 
mountain  pine  beatle  outbreak,  salvage 
dead  and  dying  trees,  maintain  the 
aspen  forest  component,  reduce  risk  of 
spruce  bark  beetle  outbreak  in  the  area, 
provide  commercial  wood  products  to 
industry,  increase  vegetative  diversity  in 
the  area  and  will  benefit  wildlife  species 
that  use  forested  stands  in  an  early 
successional  stage.  Clearcutting  and/or 
overstory  removal  in  lodgepole  pine 
stands  may  create  openings  of  larger 
than  40  acres  in  size.  If  this  occurs, 
approval  by  the  Regional  Forester  will 
be  necessary  after  a  60-day  public 
review. 

Other  Opportunities:  Reduce 
sediment  production  on  FDR  227.1  at 
the  crossing  of  Morrison-Creek;  reduce 
fuel  loading  in  areas  near  private  lands 
and  improvements;  cooperatively 
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reduce  infestations  of  noxious  and 
undesirable  weeds;  prescribed  burning 
to  reduce  fuel  loading,  regenerate  aspen 
stands  to  maintain  tree  species 
diversity,  and  overall  vegetative  -^ 

diversity. 

Decisions  to  be  Made:  The  Medicine 
Bow-Routt  Supervisor  will  need  to  make 
an  informed  decision  about  the 
selection  of  one  alternative  among 
several.  The  issues  and  alternatives 
developed  by  the  Forest  Service 
interdisciplinary  team  members  and 
public  commentors  must  be  analyzed 
and  displayed  clearly.  From  the  project 
record  alone,  the  Forest  Supervisor  and 
others  who  review  the  decision,  must  be 
able  to  fully  understand  the 
consequences  of  implementing  the 
selected  alternative. 

Preliminary  Issues:  Roads  constructed 
in  support  of  the  proposed  timber  sale(s) 
will  reduce  the  current  roadless 
character  by  approximately  2,600  acres 
within  the  Morrison  Creek  Geographic 
Area.  The  Morrison  Creek  Roadless  Area 
(8,314  acres)  will  be  reduced  by 
approximately  700  acres  to  7,614  acres. 
The  Bushy  Creek  Roadless  Area  (11,443 
acres)  will  be  reduced  by  approximately 
1,900  acres  to  9,543  acres. 

Options  to  road  construction  in  these 
roadless  areas  include  aerial  skidding 
through  the  use  of  cable  logging 
systems,  helicopters  and/or  ground 
based  forwarders.  Acres  treated  using 
either  of  these  methods  could  change 
based  on  the  feasibility  of  each  method. 

This  project  is  exempt  from  the 
proposed  interim  rule  for  roadless  areas 
of  the  USDA  Forest  Service  draft  Forest 
Road  Policy.  The  draft  Forest  Road 
Policy  states  "where  forest  plan 
revisions  are  complet  but  not  yet 
through  the  appeals  process,  the  issue  of 
roadless  area  management  will  be 
addressed  throu^  the  forest  planning 
and  appeals  process."  The  Record  of 
Decision  for  the  Routt  National  Forest 
Land  and  Resource  Management  Plan 
was  signed  on  February  17, 1998. 

Other  Issues:  Effects  of  timber  harvest 
on  wildlife  habitat;  effects  of  mountain 
pine  beetle  (MPB)  on  lodgepole  pine 
stands  moderately  to  highly  susceptible 
to  infastation;  effects  of  drastic  increase 
.  in  lodgepole  pine  mortality  as  a  result 
of  MPB  attack;  public  safety  and  health 
as  a  result  of  increased  fiiel  loading  due 
to  MPB  cavised  mortality  of  lodgepole 
pine;  effects  of  increased  motality  of 
englemann  spruce  due  to  increased 
spruce  bark  beetle  activity  in  stands  of 
moderate  to  high  risk  to  attack; 
conversion  of  the  aspen  cover  type  to 
mixed  conifer  forests  due  to  succession 
and  lack  of  natural  disturbances  such  as 
fire;  effects  of  timber  harvest  and  road 
construction  on  watershed  condition. 


including  water  quality  and  soil 
productivity. 

Scope  of  the  Analysis:  This 
environmental  analysis  shall  consider 
the  environmental  consequences  of  the 
proposed  action,  as  well  as  alternatives 
reasonably  implemented,  while  meeting 
the  purpose  and  need  for  the  action. 

Date:  November  9, 1998. 
Jeny  E.  Schmidt, 
Forest  Supervisor. 
[FR  Doc.  98-34459  Filed  12-29-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-1 22-833,  A-201-e24] 

Initiation  of  Antidumping  Duty 
investigations:  Uve  Cattle  from 
Canada  and  Mexico 

AGBICY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  December  30, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Brinkmann,  at  (202)  482-5288,  or 
Gabriel  Adler,  at  (202)  482-1442;  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  N.W..  Washington.  DC  20230. 

Initiation  of  Investigations 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  proAdsions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act)  by  the  Uruguay 
Round  Agreements  Act  (URAA).  bi 
addition,  unless  otherwise  indicated,  all 
citations  to  Department  of  Commerce 
(Department)  regulations  refer  to  the 
regulations  codified  at  19  CFR  Part  351 
(April  1998). 

The  Petitions 

On  November  12, 1998,  the 
Department  received  petitions  filed  in 
proper  form  by  the  Rwchers-Cattlemen 
Action  Legal  Foundation  (R-Calf, 
referred  to  hereafter  as  "the  petitioner"). 

The  petitioner  had  filed  similar 
petitions  on  October  1. 1998  (hereafter 
referred  to  as  the  "original  petitions"), 
but  withdrew  them  on  November  10, 
1998.  In  refiling  the  petitions  on 
November  12, 1998,  the  petitioner 
requested  that  the  Department 
incorporate  into  the  record  all 
submissions  made  in  connection  with 
the  original  petitions.  In  addition  to  the 


original  petitions,  the  docimients 
incorporated  by  reference  include  the 
following:  (1)  a  letter  of  October  2, 1998, 
clarifying  the  scope  of  the  petitions;  (2) 
letters  dated  October  IS,  16,  and  21, 
1998,  responding  to  the  Department's 
requests  for  clarification  of  calculation 
methodologies  in  the  petitions;  and  (3) 
letters  dated  October  14  and  22,  and 
November  2, 6. 9.  and  10, 1998, 
providing  additional  information  with 
respect  to  industry  support.  The 
Department  also  incorporated  into  the 
record  all  submissions  made  by  other 
interested  parties  in  connection  with  the 
original  petitions.^ 

After  refiling  the  petitions,  the 
petitioner  made  several  additional 
filings  with  respect  to  industry  support. 
The  Department  also  received 
additional  submissions  on  the  issue  of 
industry  support  fit>m  other  interested 
parties. 

The  petitioner  alleges  that  imports  of 
live  cattle  fit>m  Canada  and  Mexico  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Act,  and  that  such  imports  are 
materially  injuring,  or  threatening 
material  injury  to,  a  U.S.  industry. 

The  Department  finds  that  the 
petitioner  has  standing  to  file  the 
petitions  because  it  is  an  interested 
party  as  defined  in  section  771(9)(E)  of 
the  Act.  Further,  the  Department's 
efforts  with  respect  to  its  determination 
of  industry  support  indicate  that  the 
petitions  in  fact  have  sufficient  industry 
support  [see  discussion  below). 

Scope  of  Investigations 

For  purposes  of  these  investigations, 
the  product  covered  is  all  live  cattle 
except  imports  of  dairy  cows  for  the 
production  of  milk  for  human 
consumption  and  purebred  cattle 
specially  imported  for  breeding 
purposes  and  other  cattle  specially 
imported  for  breeding  purposes. 

The  merchandise  subject  to  these 
investigations  is  classifiable  as 
statistical  reporting  numbers  under 
0102.90.40  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS), 
with  the  exception  of  0102.90.40.72  and 
0102.90.40.74.  Although  the  HTSUS 
subheadings  are  provided  for 


<  The  GoTemmant  of  Mexico,  tha  Govemment  of 
CanacU  and  tha  Govammant  of  Quabec  raisad  iwua 
with  tha  lafiling  of  thaaa  patitiont.  Wa  note, 
however,  that  theia  is  no  statutory  bar  to  refiling  a 
petition  which  has  been  withcbawn.  While  the 
Department  pouesses  the  inherent  authority  to 
prevent  a  party  from  improperly  manipulating  its 
procedures,  we  have  no  reason  to  exercise  that 
discretion  in  this  case,  particularly  given  the  highly 
fragmented  nature  of  the  live  cattle  industry  and  the 
resulting  complexity  for  this  industry  in  expressing 
views  on  these  petitions. 
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I  :onvenience  and  customs  purposes,  the 
vritten  description  of  the  merchandise 
s  dispositive. 

During  our  review  of  the  petitions,  we 
iiscussed  with  the  petitioner  whether 
he  proposed  scope  was  an  accurate 
]  ^flection  of  the  product  for  which  the 
I  lomestic  industry  is  seeking  relief.  We 
loted  to  the  petitioner  that  die  scope  in 
he  petitions  appeared  to  exclude  all 
>urebred  cattle.  The  petitioner 
lubsequently  notified  the  Department 
hat  only  purebred  cattle  intended  for 
)reeding  purposes  should  be  excluded 
m  the  scope  of  the  investigations.  We 
ivised  the  scope  accordingly.  The 
itioner  has  since  indicated  that  this 
vised  scope  accurately  describes  the 
>roduct  for  which  the  domestic  industry 
s  seeking  relief. 

Consistent  with  the  preamble  to  the 
1  lew  regulations,  we  are  setting  aside  a 
>eriod  for  interested  parties  to  raise 
ssues  regarding  product  coverage.  See 
.  \ntidumping  Duties,  Countervailing 
:>uties:  Final  Rule,  62  FR  27296,  27323 

ay  19, 1997).  This  period  of  scope 
onsideration  is  intended  to  provide  the 
partment  the  opportimity  to  amend 
16  scope  of  the  investigation,  if 
arranted,  such  that  the  International 
rade  Commission  (ITC)  may  be  able  to 

:e  the  refined  scope  into  account  in 
efining  the  domestic  like  product  for 
iijury  purposes.  In  addition,  early 
)  mendment  can  partially  alleviate  the 
Deporting  burden  on  respondents  and 
4void  suspension  of  liquidation  and 
posting  of  securities  on  products  of  no 
mterest  to  the  petitioner.  The 
Department  encoiu'ages  all  interested 
parties  to  submit  such  comments  within 
twenty  days  after  the  date  of  publication 
( if  this  notice  in  the  Federal  Register. 

I  ietermination  of  Industry  Support  for 
i  ie  Petitions 

Section  732(c)(4)(A)  of  the  Act 
I  squires  that  the  Department  determine, 
I  nor  to  the  initiation  of  an 
i  ivestigation,  that  a  minimiun 

Eicentage  of  the  domestic  industry 
pports  an  antidumping  petition.  A 
etition  meets  these  minimimi 

juirements  if  the  domestic  producers 
ir  workers  who  support  the  petition 
icount  for:  (1)  at  least  25  percent  of  the 
{tbtal  production  of  the  domestic  like 
iroduct,  and  (2)  more  than  50  percent 
|f  the  production  of  the  domestic  like 
roduct  produced  by  that  portion  of  the 
dustry  expressing  support  for,  or 
position  to,  the  petition.  Under 
ion  732(c)(4)(D)  of  the  Act,  if  the 
>etitioner(s)  account  for  more  than  50 
lercent  of  the  total  production  of  the 
lomestic  like  product,  the  Department 
:  t  not  required  to  poll  the  industry  to 


determine  the  extent  of  industry 
support. 

To  determine  whether  a  petition  has 
the  requisite  industry  support,  the 
statute  directs  the  Department  to  look  to 
producers  and  workers  who  account  for 
production  of  the  domestic  like  product. 
The  ITC,  which  is  responsible  for 
determining  whether  "the  domestic 
industry"  has  been  injured,  must  also 
determine  what  constitutes  a  domestic 
like  product  in  order  to  define  the 
industry.  However,  while  both  the 
Department  and  the  ITC  must  apply  the 
same  statutory  definition  of  domestic 
like  product,  they  do  so  for  different 
purposes  and  pursuant  to  separate  and 
distinct  authority.  In  addition,  the 
Department's  determination  is  subject  to 
limitations  of  time  and  information. 
Although  this  may  result  in  different 
definitions  of  the  like  product,  such 
differences  do  not  render  the  decision  of 
either  agency  contrary  to  the  law.^ 

Section  771(10)  of  the  Act  defines 
domestic  like  product  as  "a  product  that 
is  like,  or  in  the  absence  of  like,  most 
similar  in  characteristics  and  uses  with, 
the  article  subject  to  an  investigation 
under  this  title."  Thus,  the  reference 
point  from  which  the  like  product 
analysis  begins  is  "the  article  subject  to 
an  investigation,"  i.e.,  the  class  or  kind 
of  merchandise  to  be  investigated, 
which  normally  will  be  the  scope  as 
defined  in  the  petition- 

The  petitions  define  the  single 
domestic  like  product  as  live  cattle  (Bos 
taurus  and  Bos  indicus)  (including 
calves,  stocker/yearlings,  feeder  steers 
and  heifers,  slaughter  steers  and  heifers, 
and  cull  cows  and  bulls)  which  are 
raised  and  fed  for  the  purpose  of  the 
production  of  beef.  The  domestic  like 
product  does  not  include  purebred 
cattle  that  are  used  for  breeding,  unless 
and  imtil  these  cattle  are  culled.  The 
domestic  like  product  also  does  not 
include  dairy  cows  used  to  produce 
milk  for  human  consumption. 

No  party  has  commented  on  the 
petitions'  definition  of  domestic  like 
product,  and  there  is  nothing  on  the 
record  to  indicate  that  this  definition  is 
inaccurate.  Therefore,  we  have  found  no 
basis  on  which  to  reject  the  petitioner's 
representations  that  all  cattle  intended 
for  slaughter  should  be  included  in  the 
domestic  like  product.  The  domestic 
like  product  is  functionally  the  same  as 
the  scope  of  the  investigations,  with  the 
clarification  that  culled  cattle  are  to  be 


z  See  Algoma  Steel  Corp.,  ltd.  v.  United  States, 
688  F.  Supp.  639.  642-44  (OT  1988):  High 
Information  Content  Flat  Panel  Displays  and 
Display  Glass  Therefor  from  Japan:  Final 
Determination;  Rescission  of  Investigation  and 
Partial  Dismissal  of  Petition.  56  FR  32376,  32380- 
81  Uuly  16.  IMl). 


included.  The  Department  has, 
therefore,  adopted  the  like  product 
definition  set  forth  in  the  petitions,  as 
clarified  in  the  petitioner's  letter  of 
October  2. 1998. 

With  respect  to  the  above-cited 
industry  support  requirements,  our 
initial  review  of  the  production  data  in 
the  petitions  indicated  that  they  did  not 
account  for  more  than  50  percent  of  the 
total  production  of  the  domestic  like 
product.  Therefore,  in  accordance  with 
section  732(c)(4)(D)  of  the  Act.  we 
determined  that  it  was  necessary  to  poll 
or  otherwise  determine  support  for  die 
petitions  by  the  live  cattle  industry. 
Pursuant  to  section  732(c)(1)(B)  of  the 
Act,  we  extended  the  deadline  for 
initiations  until  December  22,  1998,  in 
order  to  allow  sufficient  time  for  this 
determination. 

Due  to,  among  other  factors,  the 
extraordinarily  large  number  of 
individual  producers  of  live  cattle  in  the 
United  States,  as  well  as  the  lack  of  a 
comprehensive  listirg  of  such 
producers,  we  determined  that  it  would 
not  be  feasible  to  conduct  a  traditional 
sampling  of  producers.  We  also 
determined  diat  it  would  not  be  feasible 
to  poll  all  individual  producers.  Instead, 
we  examined  more  than  150  cattle  and 
cattle-related  associations  and  requested 
that  they  report  the  views  of  their  cattle- 
producing  members.  Where  individual 
producers  contacted  the  Department 
directly  to  express  their  views,  we 
included  those  views  in  our  calculations 
after  making  adjustments  to  account  for 
overlap  of  production  between 
associations  and  their  members.  For  a 
full  description  of  the  Department's 
industry  support  methodology,  see 
memorandum  from  Susan  Kuhbach  and 
Gary  Taverman  to  Richard  W.  Moreland, 
"Live  Cattle  from  Canada  and  Mexico: 
Determination  of  Industry  Support" 
(December  22, 1998). 

The  Department  found  that  the 
domestic  producers  or  workers 
supporting  the  petitions  account  for 
both  (1)  at  least  25  percent  of  the  total 
production  of  the  domestic  like  product, 
and  (2)  more  than  50  percent  of  the 
production  of  the  domestic  like  product 
produced  by  that  portion  of  the  industry 
expressing  support  for,  or  opposition  to, 
the  petition.  'Therefore,  we  find  that 
there  is  sufficient  industry  support  for 
the  petitions. 

Export  Price  and  Normal  Value 

The  petitioner  calculated  the  export 
price  and  normal  value  as  follows: 

I.  Canada 

'"o  determine  the  export  price,  the 
petitioner  calculated  a  weighted-average 
price  of  imported  Canadian  cattle  based 
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on  existing  U.S.  Census  import  data 
covering  the  period  October  1997 
through  July  1998.  These  pricing  flata 
are  on  a  free  along  side  (FAS)  basis  {i.e., 
the  declared  value  of  the  cattle  before 
loading  onto  freight  carriers  in  Canada). 

With  respect  to  normal  value,  the 
petitioner  obtained  home  market  sales 
data  from  weekly  Canadian  price  reports 
published  by  the  USDA  Agricultural 
Marketing  Service.  The  petitioner 
alleged  that  these  home  market  prices 
were  below  the  cost  of  production  {i.e., 
the  sum  of  the  cost  of  manufacturing 
(COM),  selling,  general  and 
administrative  (SG&A)  expenses,  and 
packing  costs),  and  therefore  they  could 
not  be  used  as  the  basis  for  normal 
value.  Instead,  the  petitioner  based 
normal  value  on  constructed  value  (CV). 
The  petitioner  calculated  the  CV  as  the 
sum  of  the  COM,  SG&A,  packing,  and 
profit.  To  calculate  profit,  the  petitioner 
relied  on  1996  average  profits  for  a 
variety  of  non-cattle  livestock  products, 
as  compiled  by  Statistics  Canada. 

Our  review  of  the  petition's 
calculation  of  export  price  did  not 
indicate  the  need  to  make  revisions  to 
that  price.  With  respect  to  normal  value, 
we  first  examined  the  petitioner's  cost 
test  methodology.  We  found  that  the 
petitioner  had  based  the  cost  of 
production  (COP)  for  four  cattle  types 
on  actual  cost  data  taken  from  a  report 
published  by  CanFax,  a  division  of  the 
Canadian  Cattlemen's  Association.  For 
these  cattle  types,  we  analyzed  the 
sales-below-cost  allegation,  as  explained 
below.  With  respect  to  the  other  nine 
cattle  types  for  which  sales  information 
was  provided,  we  did  not  rely  on  the 
petitioner's  submitted  cost  data.  Since 
we  had  actual  cost  data  available  for 
four  cattle  types,  we  disregarded  the 
cost  data  for  these  nine  cattle  types  and 
relied  on  the  home  market  prices  set 
forth  in  the  petition. 

We  compared  the  home  market  sales 
prices  of  the  four  cattle  types  for  which 
we  had  reliable  cost  data  to  the  COP 
data  supplied  in  the  petition  for  each 
such  cattle  type,  and  found  that  home 
market  prices  in  every  instance  were 
below  the  cost  of  production.  This 
finding  constitutes  "reasonable  grounds 
to  believe  or  suspect"  that  sales  of  these 
foreign  like  products  were  made  below 
their  respective  COP  within  the 
meaning  of  section  773(b)(2)(A)(i)  of  the 
Act.  See  Initiation  of  Cost  Investigation, 
below. 

For  these  cattle  types,  we  based 
normal  value  on  CV.  Except  for  a  minor 
correction  of  exchange  rates,  we  relied 
on  the  submitted  COM  and  SG&A  data 
for  the  four  types  of  cattle  in  question. 
We  revised  the  profit  calculation  to 
include  only  the  profit  on  cattle 


hvestock  products  as  compiled  by 
Statistics  Canada. 

II.  Mexico 

To  determine  the  export  price,  the 
petitioner  calculated  a  weighted-average 
price  of  imported  Mexican  cattle  based 
on  existing  U.S.  Census  import  data 
from  Jime  1997  through  July  1998. 
These  pricing  data  are  on  a  FAS  basis, 
and  are  specific  to  the  age  and  sex  of  the 
cattle. 

With  respect  to  normal  value,  the 
petitioner  reported  price  data  from  three 
sources:  (1)  the  Mexican  goveriunent 
publication  "Current  Situation  and 
Outlook  for  Beef  Production  in  Mexico"; 
(2)  an  rrC  report  containing  quarterly 
1996  prices  for  live  steers  in  Mexico 
City  and  (3)  a  Mexican  "web  site,  the 
Daily  Bulletin  from  the  National  Service 
of  Market  Information  (SNIM),  which 
contained  August  19, 1996  prices 
broken  down  by  region  and  age  of  cow. 
The  petitioner  claimed,  however,  that 
because  these  home  market  prices  were 
below  the  cost  of  production  they  could 
not  be  used  as  the  basis  for  normal 
value.  Instead,  the  petitioner  based 
normal  value  on  CV.  The  petitioner 
calculated  CV  as  the  sum  of  the  COM, 
SG&A,  packing  costs  and  profit.  Except 
for  profit,  these  figures  were  based  on 
published  USDA  information  on  the 
costs  of  U.S.  cow-calf  operations  in 
1997.  Cow-calf  operation  costs  were 
considered  to  be  those  that  most 
accurately  reflected  the  cost  of  raising 
the  calves  and  steers  that  constitute  the 
majority  of  Mexican  cattle  exported  to 
the  United  States.  The  petitioner 
adjusted  the  U.S.  costs  for  known 
differences  between  costs  incurred  to 
produce  live  cattle  in  the  United  States 
and  costs  for  producing  the  subject 
merchandise  in  Mexico.  The  petitioner 
was  unable  to  obtain  any  information 
regarding  the  profitability  of  Mexican 
ranchers,  and  thus  conservatively 
assumed  profit  to  be  zero. 

Our  review  of  the  petition's 
calculation  of  export  price  did  not 
indicate  the  need  to  make  revisions  to 
that  price.  With  respect  to  normal  value, 
we  did  not  use  the  home  market  prices 
included  in  the  petition  because  we 
found  that  these  prices  were  not  of 
products  comparable  to  those  used  by 
the  petitioner  as  the  basis  for  export 
price.  Instead,  we  reviewed  the 
calculation  of  CV,  and  accepted  the 
underlying  cost  data  contained  in  the 
petition  except  in  the  following 
instances:  (1)  we  eliminated  imputed 
costs  for  operating  capital,  other  non- 
land  capital  and  land,  because  these 
amounts  do  not  represent  actual 
expenses:  (2)  we  did  not  accept  the 
inflation  adjustment  made  by  the 


petitioner,  since  the  petition  contained 
1997  cost  data  and  1997-98  prices;  (3) 
we  converted  U.S.  dollars  to  pesos  using 
the  average  1997  exchange  rate,  as 
published  by  the  Federal  Reserve,  and 
we  used  the  same  rate  when  converting 
pesos  back  to  dollars  for  comparison  to 
export  prices;  and  (4)  we  revised  the 
miscellaneous  cost  figure  shown  in  the 
USDA  statistics  by  applying  the  ratio  of 
U.S.  to  Mexican  feed  costs. 

Fair  Value  Comparison 

Based  on  the  data  provided  by  the 
petitioner,  as  revised  by  the  Department 
in  the  manner  described  above,  we  find 
that  there  is  reason  to  believe  that 
imports  of  live  cattle  from  Canada  and 
Mexico  are  being,  or  are  likely  to  be, 
sold  at  less  than  fair  value. 

The  margin  calculations  in  the 
petitions,  as  revised,  indicate  dumping 
margins  ranging  from  6.42  percent  to 
10.72  percent  for  live  cattle  from 
Canada,  and  15.48  to  64.49  percent  for 
live  cattle  from  Mexico. 

If  it  becomes  necessary  at  a  later  date 
to  consider  the  petitions  as  a  source  of 
facts  available  under  section  776  of  the 
Act,  we  may  review  and,  if  necessary, 
further  revise  the  margin  calculations  in 
the  petitions. 

Allegations  and  Evidence  of  Material 
Injury  and  Causation 

The  petitions  allege  that  the  U.S. 
industry  producing  the  domestic  like 
product  is  being  materially  injured,  and 
is  threatened  with  material  injury,  by 
reason  of  the  individual  and  cimiulated 
imports  of  the  subject  merchandise  sold 
at  less  than  normal  value.  The 
allegations  of  injury  and  causation  are 
supported  by  relevant  evidence 
including  USDA  data  and  U.S.  Customs 
import  data.  The  Department  assessed 
the  allegations  and  supporting  evidence 
regarding  material  injury  and  causation 
and  determined  that  these  allegations 
are  sufficiently  supported  by  accurate 
and  adequate  evidence  and  meet  the 
statutory  requirements  for  initiation.  See 
Initiation  Checklist  for  Canada  and  for 
Mexico. 

Initiation  of  Antidumping  Investigations 

We  have  examined  the  petitions  on 
live  cattle  from  Canada  and  Mexico  and 
have  found  that  they  meet  the 
requirements  of  section  732  of  the  Act, 
including  the  requirement  concerning 
allegation  of  material  injiuy  or  threat  of 
material  injury  to  the  domestic 
producers  of  a  domestic  like  product  by 
reason  of  subject  imports  allegedly  sold 
at  less  than  fair  value.  Therefore,  we  are 
initiating  antidumping  duty 
investigations  to  determine  whether 
imports  of  live  cattle  &t>m  Canada  and 
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1  Mexico  are  being,  or  are  likely  to  be, 
!  old  in  the  United  States  at  less  than  fair 
1  alue.  Our  preliminary  determinations 
1  trill  be  issued  by  May  11, 1999,  unless 
1  le  deadline  for  the  determinations  is 
I  xtended. 

nitiation  of  Cost  Investigation 

As  explained  above,  the  £)epartment 
las  found  that  there  are  "reasonable 
J  rounds  to  believe  or  suspect"  that  sales 
I  if  live  cattle  from  Canada  were  made 
1  lelow  their  respective  COP  within  the 
meaning  of  section  773(b)(2)(A)(i)  of  the 
i  ^ct.  Therefore,  we  are  initiating  a 
ountrywide  sales-below-cost 
nvestigation  with  respect  to  live  cattle 
rom  Canada. 

With  respect  to  the  allegation  that 
lere  were  sales  of  Mexican  cattle  below 
St,  we  were  unable  to  consider  the 
ost  allegation  because  the  cost  data 
rovided  in  the  petition  were  not  on  the 

e  basis  as  the  home  market  sales 
ata,  and  thus  could  not  be 
ibeaningfully  compared.  Therefore,  we 
are  not  initiating  a  sales-below-cost 
nvestigation  with  respect  to  live  cattle 
rom  Mexico  at  this  time.  However,  we 
lOte  that  in  accordance  with  the 
tepartment's  regulations  at  19CFR 
:i51.301(d)t2)(i),  the  petitioner  will  have 
intil  20  days  after  the  date  on  which  the 
)epartment  issues  its  antidumping 
(  uestionnaire  to  file  a  country-wide  cost 
i  llegation;  alternatively,  the  petitioner 
will  have  20  days  after  the  filing  of  sales 
(  uestionnaire  responses  by  individual 
I  espondents  to  file  company-specific 
( ost  allegations. 

,  Vstribution  of  Copies  of  the  Petitions 

In  accordance  with  section 
;  32(b)(3)(A)  of  the  Act,  copies  of  public 
\  ersions  of  the  petitions  have  been 
•rovided  to  the  representatives  of  the 
>ovemments  of  Canada  and  Mexico. 


I  ntemational  Trade  Commission 
,  iotification 

We  have  notified  the  ITC  of  oiu- 
ihitiation  of  these  investigations,  as 
I  squired  by  section  732(d)  of  the  Act. 

I  Preliminary  Determination  by  the  FTC 

The  ITC  will  determine  by  January  18, 
:  999,  whether  there  is  a  reasonable 
I  idication  that  imports  of  live  cattle 
from  Canada  and  Mexico  are  causing 
material  injury,  or  threatening  to  cause 
material  injury,  to  a  U.S.  industry.  A 
I  egative  ITC  determination  will  result 
i  1  termination  of  the  investigations; 
I  therwise,  the  investigations  will 
I  roceed  according  to  statutory  and 
I  sgulatory  time  limits. 


Dated:  December  22, 1998. 

Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  98-34468  Filed  12-29-98:  8:45  am] 
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DEPARTMENT  OF  CX>MMERCE 

International  Trade  Administration 
[C-122-«34] 

Initiation  of  Countervailing  Duty 
Investigation  of  Live  Cattle  From 
Canada 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  December  30,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Zak 
Smith,  James  Breeden,  or  Stephanie 
Hoffman,  Import  Administration,  U.S. 
Department  of  Commerce,  Room  1870, 
14di  Street  and  Constitution  Avenue, 
NW,  Washington,  D.C.  20230,  telephone 
(202)  482-0189,  (202)  482-1174,  or 
(202)  482-4198.  respectively. 

Initiation  of  Investigation 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  Department  of 
Commerce  (the  Department)  regulations 
are  to  the  provisions  codified  at  19  CFR 
Part  351  (April  1998). 

The  Petition 

On  November  12, 1998,  the 
Department  of  Commerce  received  a 
petition  filed  in  proper  form  by  the 
Ranchers-Cattlemen  Action  Legal 
Foimdation  (R-Calf,  referred  to  hereafter 
as  the  "petitioner"). 

The  petitioner  had  filed  a  similar 
petition  on  October  1, 1998  (hereafter 
referred  to  as  the  "original  petition"), 
but  had  withdrawn  it  on  November  10, 
1998.  In  refiling  the  petition  on 
November  12, 1998,  the  petitioner 
requested  that  the  Department 
incorporate  into  the  record  all 
submissions  made  in  connection  with 
the  original  petition.  The  Department 
granted  this  request,  and  also 
incorporated  into  the  record  all 
submissions  made  by  other  interested 
parties  in  connection  with  the  original 
petition.* 


After  refiling  the  petition,  the 
petitioner  made  several  additional 
filings  with  respect  to  industry  support. 
The  Department  also  received 
additional  submissions  on  the  issue  of 
industry  support  from  other  interested 
parties. 

In  accordance  with  section  702(b)(1) 
of  the  Act,  the  petitioner  alleges  that 
manufacturers,  producers,  or  exporters 
of  the  subject  merchandise  in  Canada 
receive  coimtervailable  subsidies  within 
the  meaning  of  section  701  of  the  Act. 

The  Department  finds  that  the 
petitioner  has  standing  to  file  the 
petition  because  it  is  an  interested  party 
as  defined  in  section  771(9)(E)  of  the 
Act.  Further,  the  Department's  analysis 
underlying  its  determination  of  industry 
support  indicates  that  the  petition  in 
fact  has  sufficient  industry  support  (see 
discussion  below). 

Scope  of  the  Investigation 

For  purposes  of  this  investigation,  the 
product  covered  is  all  live  cattle  except 
imports  of  dairy  cows  for  the  production 
of  milk  for  human  consumption  and 
purebred  cattle  specially  imported  for 
breeding  purposes  and  other  cattle 
specially  imported  for  breeding 
purposes. 

The  merchandise  subject  to  this 
investigation  is  classifiable  under 
subheading  0102.90.40  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  with  the 
exception  of  0102.90.40.72  and 
0102.90.40.74.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  Customs  purposes,  the 
Department's  written  description  of  the 
merchandise  is  dispositive. 

During  our  review  of  the  petition,  we 
discussed  with  the  petitioner  whether 
the  proposed  scope  was  an  accurate 
reflection  of  the  product  for  which  the 
domestic  industry  is  seeking  relief.  We 
noted  to  the  petitioner  that  the  scope  in 
the  petition  appeared  to  exclude  all 
purebred  cattle.  The  petitioner 
subsequently  notified  the  Department 
that  only  purebred  cattle  intended  for 
breeding  purposes  should  be  excluded 
ft'om  the  scope  of  the  investigation.  We 
revised  the  scope  accordingly.  The 
petitioner  has  since  indicated  that  this 
revised  scope  accurately  describes  the 
product  for  which  the  domestic  industry 
is  seeking  relief. 


■  The  Government  of  Canada  and  the  Government 
of  Quebec  contested  the  refiling  of  the  petition.  We 


note,  however,  that  there  is  no  statutory  bar  to 
refiling  a  petition  which  has  been  withdrawn, 
while  the  Department  possesses  the  inherent 
authority  to  prevent  a  party  from  improperly 
manipulating  its  procedures,  we  have  no  reason  to 
exercise  that  discretion  in  this  case,  particularly 
given  the  highly  fragmented  aiture  of  the  live  cattle 
industry  and  the  r^ulting  coiitplexity  for  this 
industry  in  expressing  views  on  the  petition. 
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Consistent  with  the  preamble  to  the 
new  regulations,  we  are  setting  aside  a 
period  for  interested  parties  to  raise 
issues  regarding  product  coverage.  See 
Antidumping  Duties,  Countervailing 
Duties:  Final  Rule.  62  FR  27296.  27323 
(May  19, 1997).  This  period  is  intended 
to  provide  the  Department  with  the 
opportunity  to  amend  the  scope  of  the 
investigation,  if  warranted,  such  that  the 
International  Trade  Commission  (ITC) 
may  be  able  to  take  the  revised  scope 
into  accoimt  in  defining  the  domestic 
like  product  for  injury  purposes.  In 
addition,  early  amendment  can  partially 
alleviate  the  reporting  burden  on 
respondents  and  avoid  suspension  of 
liquidation  and  posting  of  securities  on 
products  of  no  interest  to  the  petitioner. 
The  Department  encourages  all 
interested  parties  to  submit  such 
comments  within  twenty  days  after  the 
date  of  publication  of  this  notice  in  the 
Federal  Register. 

Consultations 

Pursuant  to  section  702(b)(4)(A)(ii)  of 
the  Act,  the  Department  invited 
representatives  of  the  Canadian 
government  for  consultations  with 
respect  to  the  petition.  These 
consultations  were  held  on  November 
20, 1998.  The  Department  also  held 
consultations  regarding  the  original 
petition  with  the  Government  of  Canada 
on  October  15,  and  November  4, 1998. 
We  have  incorporated  all  materials 
relating  to  those  consultations  into  the 
administrative  record  of  this 
proceeding. 

Determination  of  Industry  Support  for 
the  Petition 

Section  702(c)(l)(A)(ii)  of  the  Act 
requires  that  the  Department  determine, 
prior  to  the  initiation  of  an 
investigation,  that  a  minimum 
percentage  of  the  domestic  industry 
supports  a  countervailing  duty  petition. 
A  petition  meets  these  minimiun 
requirements  if  the  domestic  producers 
or  workers  who  support  the  petition 
accoimt  for:  (1)  at  least  25  percent  of  the 
total  production  of  the  domestic  like 
product,  and  (2)  more  than  50  percent 
of  the  production  of  the  domestic  like 
product  produced  by  that  portion  of  the 
industry  expressing  support  for,  or 
opposition  to,  the  petition.  Under 
section  702(c)(4)(D)  of  the  Act,  if  the 
petitioper(s)  account  for  more  than  50 
percent  of  the  total  production  of  the 
domestic  like  product,  the  Department 
is  not  required  to  poll  the  industry  to 
determine  the  extent  of  industry 
support. 

To  determine  whether  a  petition  has 
the  requisite  industry  support,  the 
statute  directs  the  Department  to  look  to 


producers  and  workers  who  account  for 
production  of  the  domestic  like  product. 
The  ITC,  which  is  responsible  for 
determining  whether  "the  domestic 
industry"  has  been  injured,  must  also 
determine  what  constitutes  a  domestic 
like  product  in  order  to  define  the 
industry.  However,  while  both  the 
Department  and  the  ITC  must  apply  the 
same  statutory  definition  of  domestic 
like  product,  they  do  so  for  different 
purposes  and  pursuant  to  separate  and 
distinct  authority.  In  addition,  the 
Department's  determination  is  subject  to 
limitations  of  time  and  information. 
Although  this  may  result  in  different 
definitions  of  the  like  product,  such 
differences  do  not  render  the  decision  of 
either  agency  contrary  to  law.2 

Section  771(10)  of  the  Act  defines 
domestic  like  product  as  "a  product  that 
is  like,  or  in  the  absence  of  like,  most 
similar  in  characteristics  and  uses  with, 
the  article  subject  to  an  investigation 
imder  this  title."  Thus,  the  reference 
point  firom  which  the  like  product 
analysis  begins  is  "the  article  subject  to 
an  investigation,"  i.e.,  the  class  or  kind 
of  merchandise  to  be  investigated, 
which  normally  will  be  the  scope  as 
defined  in  the  petition. 

The  petition  defines  the  domestic  like 
product  as  live  cattle  (Bos  taurus  and 
Bos  indicus)  (including  calves,  stocker/ 
yearlings,  feeder  steers  and  heifers, 
slaughter  steers  and  heifers,  and  cull 
cows  and  bulls)  which  are  raised  and 
fed  for  the  purpose  of  the  production  of 
beef.  The  domestic  like  product  does 
not  include  piuebred  cattle  that  are  used 
for  breeding,  unless  and  until  cattle  are 
culled.  The  domestic  like  product  also 
does  not  include  dairy  cows  used  to 
produce  milk  for  human  consumption. 

No  party  has  commented  on  the 
petition's  definition  of  domestic  like 
product,  and  there  is  nothing  in  the 
record  to  indicate  that  this  definition  is 
inaccurate.  Therefore,  we  have  foimd  no 
basis  on  which  to  reject  the  petitioner's 
representation  that  all  cattle  intended 
for  slaughter  should  be  included  in  the 
domestic  like  product.  The  domestic 
like  product  is  functionally  the  same  as 
the  scope  of  the  investigations,  with  the 
clarification  that  culled  cattle  are  to  be 
included.  The  Department  has, 
therefore,  adopted  the  single  like 
product  definition  set  forth  in  the 
petition,  as  clarified  in  the  petitioner's 
letter  of  October  2, 1998. 


2  See  Algoma  Steel  Corp.,  Ltd.  v.  United  States, 
688  F.  Supp.  639,  642-44  (CIT  1988);  High 
Information  Content  Flat  Panel  Displays  and 
Display  Glass  Therefor  from  Japan:  Final 
Determination;  Rescission  of  Investigation  and 
Partial  Dismissal  of  Petition,  56  FR  32376,  32380- 
81  Ouly  16. 1991). 


With  respect  to  the  above-cited 
industry  support  requirements,  our 
initial  review  of  the  production  data  in 
the  petition  indicated  that  the  petitioner 
(and  supporters  of  the  petition)  did  not 
account  for  more  than  50  percent  of  the 
total  production  of  the  domestic  like 
product.  Therefore,  in  accordance  with 
section  702(c)(4)(D)  of  the  Act,  we 
determined  that  it  was  necessary  to  poll 
or  otherwise  determine  support  for  the 
petition  by  the  live  cattle  industry. 
Pursuant  to  section  702(c)(1)(B),  we 
extended  the  deadline  for  initiation 
imtil  December  22, 1998,  in  order  to 
allow  sufficient  time  for  this 
determination. 

Due  to,  among  other  factors,  the 
extraordinarily  large  number  of 
individual  producers  of  live  cattle  in  the 
United  States,  as  well  as  the  lack  of  a 
comprehensive  listing  of  such 
producers,  we  determined  that  it  would 
not  be  feasible  to  conduct  a  traditional 
sampling  of  producers.  We  also 
determined  that  it  would  not  be  feasible 
to  poll  all  individual  producers.  Instead, 
we  contacted  more  than  150  cattle  and 
cattle-related  associations  and  requested 
that  they  report  the  views  of  their  cattle- 
producing  members.  Where  individual 
producers  contacted  the  Department 
directly  to  express  their  views,  we 
included  those  views  in  our  calculations 
after  making  adjustments  to  account  for 
overlap  of  production  between 
associations  and  their  members.  For  a 
full  description  of  the  Department's 
industry  support  methodology,  see 
memorandimi  from  Susan  Kuhbach  and 
Gary  Taverman  to  Richard  W.  Moreland, 
"Live  Cattle  from  Canada  and  Mexico: 
Determination  of  Industry  Support" 
(December  22, 1998)  (Domestic  Support 
Memorandum). 

The  Department  found  that  the 
domestic  producers  or  workers 
supporting  the  petition  account  for  both 
(1)  at  least  25  percent  of  the  total 
production  of  the  domestic  like  product, 
and  (2)  more  than  50  percent  of  the 
production  of  the  domestic  like  product 
produced  by  that  portion  of  the  industry 
expressing  support  for,  or  opposition  to, 
the  petition.  Therefore,  we  find  that 
there  is  sufficient  industry  support  for 
the  petition.  (See  Domestic  Support 
Memorandum.) 

Injury  Test 

Because  Canada  is  a  "Subsidies 
Agreement  Country"  within  the 
meaning  of  section  701(b)  of  the  Act, 
section  701(a)(2)  applies  to  these 
investigations.  Accordingly,  the  ITC 
must  determine  whether  imports  of  the 
subject  merchandise  from  these 
countries  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry. 
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negations  and  Evidence  of  Material 
ifury  and  Causation 

The  petition  alleges  that  the  U.S. 
i  idustry  producing  the  domestic  like 
j  loduct  is  being  materially  injured,  and 
i  t  threatened  with  material  injury,  by 
reason  of  the  individual  and  cumulated 
subsidized  imports  of  the  subject 
merchandise.  The  allegations  of  injury 
Bind  causation  are  supported  by  relevant 
javidence  including  United  States 
Department  of  Agriculture  (USDA)  data 
jBtid  U.S.  Customs  import  data.  The 
l^epartment  assessed  the  allegations  and 
supporting  evidence  regarding  material 
injury  and  causation,  and  determined 
that  these  allegations  are  sufficiently 
supported  by  accurate  and  adequate 
avidence,  and  meet  the  statutory 
requirements  for  initiation.  See 
untervailing  Duty  Initiation 

ecklist  for  Canada."  — 

negations  of  Subsidies 

Section  702(b)  of  the  Act  requires  the 
Department  to  initiate  a  countervailing 
duty  proceeding  whenever  an  interested 
party  files  a  petition,  on  behalf  of  an 
industry,  that  (1)  alleges  the  elements 
necessary  for  an  imposition  of  a  duty 

ider  section  701(a),  and  (2)  is 
ompanied  by  information  reasonably 

Irailable  to  petitioners  supporting  the 

legations. 

itiation  of  Countervailing  Duty 
fvestigation 

The  Department  has  examined  the 
tttion  on  live  cattle  from  Canada  and 
ds  that  it  meets  the  requirements  of 
section  702(b)  of  the  Act.  Therefore,  in 
e^rdance  with  section  702(b)  of  the 
Act,  we  are  initiating  a  countervailing 
duty  investigation  to  determine  whether 
manufacturers,  producers,  or  exporters 
^f  live  cattle  from  Canada  receive 
si^bsidies. 

I  We  are  including  in  our  investigation 
tne  following  programs  alleged  in  the 
petition  to  have  provided  subsidies  to 
producers  and  exporters  of  the  subject 
merchandise  in  Canada: 
1  Canadian  Wheat  Board's  Control  of 
\     Feed  Barley  Exports 
2.  Ontario  Feeder  Cattle  Loan  Guarantee 
J     Avgram 
^  Alberta  Feeder  Associations 

Guarantee  Program 
^Saskatchewan  Feeder  Associations 

Loan  Guarantee  Program 
Saskatchewan  Breeder  Associations 

Loan  Guarantee  Program 
B^\Manitoba  Cattle  Feeder  Associations 

Loan  Guarantee  Program 
British  Columbia  Livestock  Feeder 

Loan  Guarantee  Program 
fl ,  Farm  Improvement  and  Marketing 

Cooperative  Loans  Act  (FDdCLA) 


9.  Northern  Ontario  Heritage  Fund 

Corporation  Agriculture  Assistance 
.  10.  Net  Income  Stabilization  Account 

11.  Saskatchewan  Beef  Development 
Fund 

12.  Ontario  Livestock  Programs  for 

Pur^red  Dairy  Cattle,  Beef  and 
Sheep  Sales  Assistance  Policy/ 
Swine  Assistance  Policy 

13.  Canada-Alberta  Beef  Industry 

Development  Fund 

14.  Manitoba  Tripartite  Cattle 

Stabilization/Industry  Development 
Transition  Fund 

15.  Canadian  Adaptation  and  Rural 

Development  (CARDS)  Program  in 
Saskatchewan 

16.  Quebec  Farm  Financing  Act 

17.  Alberta  Public  Grazing  Lands 

Improvement  Program 

18.  Saskatchewan  Crown  Land 

Improvement  Policy 

19.  Technology  Innovation  Program 

Under  the  Agri-Food  Agreement 

20.  Feed  Freight  Assistance  Adjustment 

Fund(FFAF) 

21.  Western  Diversification  Program 

22.  Ontan'o  Livestock.  Poultry  and 

Honey  Bee  Protection  Act 

23.  Ontario  Bear  Damage  to  Livestock 

Compensation  Prt^am 

24.  Ontario  Rabies  Indemnification 
Proaam 

25.  Quebec  Farm  Income  Stabilization 

Insurance  Pro-am  (FISI) 

26.  Ontario  Artificial  Insemination  of 
Livestock  Act 

27.  Saskatchewan  Livestock  and 

Horticultural  Facilities  Incentives 
Program 

28.  The  Prairie  Farm  Rehabilitation 
Community  Pasture  Proaxmi 

29.  Provincial  Crown  Lands  Proffxmi 

30.  Ontario  Export  Sales  Aid  Program 
We  are  not  including  in  our 

investigation  at  this  time  the  following 
programs  alleged  to  be  benefitting 
producers  and  exporters  of  the  subject 
merchandise  in  Canada: 

1.  Beef  Industry  Development  Fund 

The  petitioner  alleges  that  cattle 
producers  receive  countervailable 
subsidies  through  monies  provided  by 
the  government  Ux  the  promotion  and 
enhancement  of  the  beef  industry. 
Specifically,  the  petition  alleges  that 
expenditureslor  beef  industry 
promotion  also  benefit  cattle  production 
under  the  Department's  attribution 
policy,  whereby  subsidies  paid  to  a 
corporate  entity  benefit  related  products 
within  that  company.  According  to  the 
petitioner,  beef  promotion  funds 
received  by  a  corporate  entity  that 
operates  feisdlots  should  be  investigated 
to  determine  whether  benefits  under  the 
program  benefit  cattle  production. 

Despite  the  fact  that  the  petitioner 
provides  evidence  of  goveromental 


assistance  to  the  beef  industry,  the 
petition  does  not  provide  adequate 
information  supporting  its  allegation  of 
a  benefit  or  financial  contribution  to  the 
cattle  industry.  Rather,  the  petition 
refers  to  the  Department's  "attribution" 
policy,  whereby  benefits  received  for 
the  production  of  an  input  pass  onto  the 
final  product  when  received  by  the 
same  corporate  entity.  See  Final 
Affirmative  CountervaiUng  Duty 
Determination:  Certain  Pasta  From  Italy, 
61  FR  30287  (June  14, 1996). 

In  this  case,  the  petitioner  has  argued 
that  subsidies  attributable  to  a  final 
product  benefit  the  production  of  an 
input,  but  has  not  offered  any  evidence 
to  subport  this  contention.  Tlierefore. 
based  upon  the  lack  of  supporting 
information  in  the  petition  that  the  Beef 
Industry  Development  Fund  provides  a 
financial  contribution  or  benefit  to  the 
producers  of  the  subject  merchandise, 
we  are  not  including  this  program  in  our 
investigation. 

2.  British  Columbia  Farm  Product 
Industry  Act 

The  petitioner  alleges  that  cattle 
producers  receive  countervailable 
subsidies  in  the  form  of  grants,  loans 
and  loan  guarantees  which  are  designed 
to  encourage  and  assist  the  development 
and  expansion  of  the  agricultural 
industry  in  British  Columbia.  This 
program  is  allegedly  de  facto  specific 
because  British  Columbia  accounts  for 
seven  percent  of  the  beef  cows  produced 
in  Canada.  However,  the  petition  does 
not  provide  any  further  evidence  or 
argumentation  that  the  actual  recipients 
are  limited  in  number,  that  the  cattie 
industry  is  a  predominant  user,  that  the 
catUe  industry  receives  a 
disproportionately  large  amount  of 
assistance,  or  that  the  government  has 
exercised  discretion  in  favoring  one 
enterprise  or  industry  over  another. 
Furthermore,  because  this  program  is 
not  limited  to  a  partioilar  enterprise  or 
industry  within  British  Colombia,  this 
program  does  not  qualify  as  a  regional 
subsidy  under  section  77l(5A)(D)(iv)  of 
the  Act.  Therefore,  based  upon  the  lack 
of  supporting  information  in  the 
petition  that  the  British  Colombia  Farm 
Product  Industry  Act  is  specific  on 
either  a  de  jure,  de  factv  or  regional 
basis,  we  are  not  including  this  program 
in  our  investigation. 

3.  Transition  Programs  for  Red  Meats 

The  petitioner  alleges  that 
countervailable  subsidies  were  provided 
to  cattie  producers  through  a  program 
tiUed.  "Transition  Programs  for  Red 
Meats."  As  was  alleged  with  the  Beef 
Indiistry  Development  Fund  {see  above), 
the  petitioner  states  that  axpenditures 
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on  behalf  of  the  beef  industry  also 
benefit  cattle  production  under  the 
Department's  attribution  approach. 
However,  the  petitioner  does  not 
provide  adequate  information 
supporting  its  allegation  of  a  benefit  or 
financial  contribution  either  to  cattle 
producers  or  the  beef  industry.. 
Therefore,  based  upon  the  lack  of 
supporting  information  in  the  petition 
that  Transition  Programs  for  Red  Meats 
provides  a  financial  contribution  or 
benefit  to  the  producers  of  the  subject 
merchandise,  we  are  not  including  this 
program  in  our  investigation. 

4.  British  Columbia  Grazing 
Enhancement  Special  Accoimt  Act 

The  petitioner  alleges  that  cattle 
producers  receive  coimtervailable 
benefits  through  the  government's 
maintenance  and  enhancement  of 
British  Columbia's  public  range 
resources.  This  program  is  allegedly  de 
jure  specific  because  it  benefits  only 
farmers  with  grazing  livestock. 
However,  the  {>etition  does  not  provide 
any  evidence  or  argumentation  of  a 
financial  contribution  being  provided 
directly  or  indirectly  to  cattle  producers. 
Specifically,  there  is  no  evidence  of  a 
direct  transfer  of  funds,  the  foregoing  or 
non-collection  of  revenue,  the  provision 
of  goods  and  services  (other  than 
general  infrastructure),  or  the  purchase 
of  goods.  Therefore,  based  upon  the  lack 
of  supporting  information  in  the 
petition  that  the  British  Columbia 
Grazing  Enhancement  Special  Account 
Act  provides  a  financial  contribution  to 
the  producers  of  live  cattle,  we  are  not 
including  this  program  in  oui 
investigation. 

Uncreditworthy  Allegation 

The  petitioner  alleges  that  the 
Canadian  cattle  industry  is  not 
creditworthy.  The  petitioner  bases  this 
allegation  essentially  on  two  arguments: 
(1)  The  industry  is  selling  below  cost; 
and,  (2)  a  segment  of  the  industry,  and 
the  industry  as  a  whole,  has  been 
improfitable. 

Normally,  the  Department  has 
required  that  any  allegation  of 
uncreditworthiness  be  made  on  a 
company-specific  basis.  (See,  e.g.. 
Countervailing  Duties;  Notice  of 
Proposed  Rulemaking  and  Request  for 
Public  Comments,  (1989  Proposed 
Regulations),  54  FR  23366,  23380.)  It  is 
the  Department's  policy  to  find  a 
company  uncreditworthy  if  information 
at  the  time  of  the  government-provided 
loan  in  question  indicates  that  the  firm 
could  not  have  obtained  long-term 
commercial  financing  bom 
conventional  sources  during  the  period 
when  government  loans  were  allegedly 


available  to  them.  With  respect  to  the 
analysis  of  imcreditworthiness 
allegations  in  a  petition,  it  has  been  the 
Department's  long-standing  practice  to 
employ  a  heightened  threshold  for 
uncreditworthiness  allegations. 
Sptecifically,  the  petitioner  must  supply 
information  establishing  a  reasonable 
basis  to  believe  or  suspect  that  a 
company  is  uncreditworthy,  rather  than 
simply  providing  reasonably  available 
supporting  information.  (See  1989 
Proposed  Regulations.  54  FR  23366, 
23370.  23380  and  Countervailing  Duties; 
Final  Rule,  63  FR  65348,  65368,  65409.) 

Although  it  is  the  Department's  policy 
to  require  uncreditwordiiness 
allegations  on  a  company-specific  basis, 
we  have  also  recognized  that  such  a 
requirement  may  be  unreasonable  in 
cases  in  which  the  number  of 
respondents  is  very  large.  (See  Final 
Affirmative  Countervailing  Duty 
Determination:  Fresh  and  Chilled 
Atlantic  Salmon  From  Norway,  56  FR 
7678,  7683  (February  25, 1991).)  In  the 
instant  case,  we  accept  the  petitioner's 
claim  that  the  large  nimiber  of  Canadian 
cattle  producers  makes  it  difficult  to 
compile  company-specific  information 
with  respect  to  a  significant  (or 
representative)  number  of  producers. 
Therefore,  we  have  analyzed  whether 
the  petitioner  has  provided  a  reasonable 
basis  to  believe  or  suspect  that  the 
Canadian  cattle  industry,  in  general, 
was  unable  to  obtain  long-term 
commercial  financing  from 
conventional  sources. 

As  noted  above,  the  petitioner  has 
provided  information  indicating  that  the 
Canadian  cattle  industry  has  been 
selling  below  its  cost  and,  arguably,  has 
been  unprofitable  in  recent  years. 
Although  relevant,  this  information 
does  not  directly  address  the  issue  of 
whether  the  industry  was  unable  to 
obtain  commercial  long-term  financing.' 
While  we  recognize  that  the  Canadian 
cattle  industry  may  be  selling  below 
cost  and  may  have  been  unprofitable,  it 
could  be  argued  that  such  phenomena 
are  not  unusual  for  agricultural 
producers  within  an  industry  often 
subject  to  cyclical  downturns. 
Furtherrnore,  the  petitioner  has  not 
provided  specific  evidence  indicating 


'The  only  information  that  the  petitioner  has 
provided  which  may  be  directly  relevant  is  a  source 
note  from  a  Canadian  statistics  report  which 
indicates  that  interest  costs  are  computed  on  the 
basis  of  monthly  prime  rates  plus  a  premium.  The 
petitioner  alleges  that  this  confirms  that  cattle 
producers  can  only  get  short-term  financing  because 
of  their  high  risk  of  loss.  Given  that  the  report  in 
question  was  intended  to  estimate  a  Canadian  cattle 
producer's  cost  and  that  the  use  of  a  short-term 
interest  rate  appears  to  be  an  assumption  rather 
than  an  empirically  derived  fact,  we  consider  this 
information  to  be  of  little  probative  value. 


that  the  current  financial  condition  of 
the  Canadian  cattle  industry  will 
continue  into  the  future  or  any  other 
information  directly  supporting  the 
conclusion  that  the  industry  has  been 
unable  to  obtain  long-term  commercial 
financing. 

Distribution  of  Copies  of  the  Petition 

In  accordance  with  section 
702{b)(4)(A)(i)  of  the  Act,  copies  of  the 
public  version  of  the  petition  have  been 
provided  to  the  representatives  of  the 
Government  of  Canada. 

rrc  Notification 

Pursuant  to  section  702(d)  of  the  Act, 
we  have  notified  the  ITC  of  our 
initiation  of  this  investigation. 

Preliminary  Determination  by  the  ITC 

The  ITC  will  determine  by  January  18, 
1999,  whether  there  is  a  reasonable 
indication  that  an  industry  in  the 
United  States  is  materially  injured,  or  is 
threatened  with  material  injury,  by 
reason  of  imports  of  live  cattle  from 
Canada.  A  negative  ITC  determination 
will  result  in  the  investigation  being 
terminated;  otherwise,  the  investigation 
will  proceed  according  to  statutory  and 
regulatory  time  limits. 

This  notice  is  published  pursuant  to 
section  777(i)  of  the  Act. 

Dated:  December  22, 1998. 

Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 
Administration. 

[PR  Doc.  98-34469  Filed  12-29-98;  8:45  am] 
BILUNQ  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  121698A] 

Magnuson-Stevens  Act  Provisions; 
Atlantic  Swordfish  Fishery;  Atlantic 
Billfish  Fisheries;  Atlantic  Shark 
Fisheries;  Exempted  Fishing  Permits 
(EFPs) 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Applications  for  EFPs;  request 

for  comments. 

SUMMARY:  NMFS  annoimces  the  receipt 
of  applications  for  EFPs.  If  granted, 
these  EFPs  would  authorize,  imtil  such 
time  that  the  Highly  Migratory  Species 
fishery  management  plan  (FMP)  is 
effective,  collections  of  a  limited 
number  of  swordfish,  billfish,  and 
sharks  from  the  large  coastal,  pelagic. 
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spiall  coastal,  and  prohibited  species 
groups  from  Federal  waters  in  the 
Atlantic  Ocean  for  the  purposes  of  data 
collection  and  public  display. 
DATES:  Written  comments  on  NMFS' 
intent  to  issue  such  EFPs  must  be 
r  jceived  on  or  before  January  14, 1999. 
Addresses:  Send  comments  to  Rebecca 
l^ent.  Chief,  Highly  Migratory  Species 
h|tanagement  Division  (F/SFl),  NMFS, 
11315  East-West  Highway,  Silver  Spring, 
MD  20910.  The  EFP  applications  and 
oopies  of  the  regulations  under  which 
S  are  subject  may  also  be  requested 

im  this  ad(h«ss. 

I  FURTHER  INFORMATION  CONTACT: 
Margo  Schulze,  301-713-2347;  fax: 
a  01-713-1917. 

eUPPLBNENTARY  INFORMATION:  EFPs  are 
requested  and  issued  under  the 
BMthority  of  the  Magnuson-Stevens 
Rishery  Ck>nservation  and  Management 
l^ct  (16  U.S.C.  1801  et  seq.)  and 
regulations  at  50  CFR  600  concerning 
scientific  research  activity,  exempted 
fishing,  and  exempted  educational 

activity.  

'  Issuance  of  EFPs  is  necessary  because 
possession  of  five  large  coastal  shark 
species  is  prohibited,  possession  of 
billfish  on  board  commercial  fishing 
vessels  is  prohibited,  and  because  the 
:bmmercial  fisheries  for  swordfish  and 
arge  coastal  sharks  may  be  closed  for 
<  tKtended  periods. 
I  NMFS  is  seeking  public  comment  on 
ts  intention  to  issue  EFPs  for  the 
|)|urpose  of  collecting  biological  samples 
under  commercial  observer  programs. 
NMFS  intends  to  issue  an  EFP  to  any 
NMFS  or  NMFS-approved  observer  to 

King  onboard  and  possess,  for  scientific 
search  purposes  (e.g.,  biological 
sampling,  measurement,  etc),  any 
Atlantic  swordfish,  Atlantic  shark,  or 
Atlantic  billfish  provided  the  fish  is  a 
fi  captured  tagged  fish,  a  dead  fish  prior 
to  being  brought  onboard,  or  specifically 
authorized  for  sampling  by  the 
Southeast  Fisheries  Science  Center  or 
Northeast  Fisheries  Science  Center. 
NMFS  intends  to  authorize  500  Atlantic 
swordfish,  225  Atlantic  billfish,  and  575 

lantic  sharks  under  an  EFP.  In  1998, 

otal  of  one  billfish  was  collected 

der  an  EFP. 

NMFS  is  also  seeking  public  comment 
its  intention  to  issue  EFPs  for  the 

llection  of  restricted  species  of  sharks 

ir  the  purposes  of  public  display.  In 
1^98,  a  total  of  13  requests  for  EFP§ 
were  received  for  a  total  collection  of 
^^5  sharks  from  the  large  coastal  and 
Iirohibited  species  groups.  To  date, 
I IMFS  has  received  reports  from  two 
^JTP  recipients  who  collected  a  total  of 

Band  tiger  sharks  under  1998  EFPs. 
Ijl  vIFS  has  preliminarily  determined 


that  up  to  500  sharks  of  the  restricted 
shark  species,  of  which  a  maximum  of 
75  sand  tiger  sharks,  would  be 
consistent  with  the  current  quota  and 
the  most  recent  environmental 
assessment  prepared  for  this  fishery. 
NMFS  believes  that  this  amoimt  will 
have  a  minimal  impact  on  the  stock. 

The  proposed  collections  involve 
activities  otherwise  prohibited  by 
regulations  implementing  the  FMPs  for 
Atlantic  Swordfish,  Atlantic  Billfish, 
and  Sharks  of  the  Atlantic  Ocean.  The 
EFPs,  if  issued,  would  authorize 
recipients  to  fish  for  and  to  possess 
swordfish  and  large  coastal  sharks 
outside  the  Federal  commercial  seasons 
and  to  fish  for  and  to  possess  prohibited 
species. 

NMFS  does  not  intend  to  issue  EFPs 
for  the  entire  1999  calendar  year,  as  has 
been  customary,  but  intends  to  issue 
any  EFPs  fitjm  January  1, 1999,  until  30 
days  after  the  final  rule  implementing 
the  Final  HMS  FMP  is  effective.  NMFS 
intends  to  send,  via  certified  mail, 
notification  that  the  final  rule  is 
effective  and  that  EFP  holders  must 
reapply  under  the  new  procedures 
widiin  30  days. 

A  final  decision  on  issuance  of  EFPs 
will  depend  on  the  submission  of  all 
required  information,  NMFS'  review  of 
public  comments  received  on  the 
applications,  conclusions  of  any 
environmental  analyses  conducted 
pursuant  to  the  National  Environmental 
Policy  Act,  and  on  any  consultations 
with  any  appropriate  Regional  Fishery 
Management  Councils,  states,  or  Federal 
agencies. 

Authority:  16  U.S.C.  1801  etseq. 

Dated:  December  23, 1998. 
Gary  C.  Matlock, 

Director.  Office  of  Sustainable  Fisheries. 
National  Marine  Fisheries  Service. 
|FR  Doc.  98-34452  Filed  12-29-98;  8:45  am] 
NLUNQ  CODE  3610-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Notice  of  Sea  Grant  Review  Panel 
Meeting 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration. 
ACTION:  Notice  of  Open  Meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Sea  Grant 
Review  Panel.  The  members  of  the 
Review  Panel  and  other  participants 
urill  discuss  matters  related  to  die 
functions  and  operations  of  the  Reveiw 


Panel,  issues  related  to  strategic 
planning  and  program  evaluation,  the 
status  of  on-going  Sea  Grant  programs 
and  initiatives,  and  recommendations 
on  the  application  for  designation  of  a 
Sea  Grant  College. 
DATES:  The  ammounced  meeting  is 
scheduled  during  two  days:  January  7- 
8. 1999. 

ADDRESSES:  National  Sea  Grant  College 
Program;  1315  East-West  Highway, 
Room  4527;  Silver  Spring,  Maryland 
20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Ronald  C.  Baird,  Director;  National 
Sea  Grant  College  Program;  National 
Oceanic  and  Atmospheric 
Administration;  1315  East-West 
Highway,  Room  11716;  Silver  Spring, 
Maryland  20910;  (301)  713-2448. 
SUPPLEMENTARY  INFORMATION:  The  Panel, 
which  consists  of  balanced 
represeentation  bom  academia, 
industry,  state  government,  and  citizen's 
groups,  was  established  in  1976  by 
Section  209  of  the  Sea  Grant 
Improvement  Act  (Public  Law  94-461, 
33  U.S.C.  1128)  and  advises  the 
Secretary  of  Commerce,  the  Under 
Secretary  for  Oceans  and  Atmosphere, 
also  the  Administrator  of  NOAA,  and 
the  Director  of  the  Natioanl  Sea  Grant 
College  Program  with  respect  to 
operations  under  the  act,  and  such  other 
matters  as  the  Secretary  refers  to  the 
Panel  for  review  and  advice.  The  agenda 
for  the  meeting  is  as  follows: 

Thursday,  January  7,  1999 

8:30-6:45— Opening  of  Meeting 
8:45-9:00 — Sea  Grant  Leadership 

Meeting  Report 
9:30-10:00— Sea  Grant  Association 

Report 
10:00-10:30— Executive  Committee 

Report 
10:30-10:45— Break 
10:45-12:00— Strategic  Planning— 

"Theme  Teams" 
12:00-1:00— Lunch 
1:00-1:45— NOAA  and  OAR  Update 
1:45-2:30 — Congressional  Update 
2:30-3:00— Sea  Grant  Media  Center 
3:00-3:15— Break 
3:15-4:30— National  Sea  Grant  Office 

Update 
4:30-5:00— Education  Programs  Update 
5:00-5:15 — Recognition  Ceremony 

Friday,  January  8,  1999 

8:39-8:45— Sea  Grant  Review  Panel 

Election 
8:45-10:00— Program  Evaluation 
10:00-10:15— Break 
10:15-11:15— National  Strategic 

Investments 
ll:15-Noon — Science  Presentation 
Noon-1 :00 — Lunch 
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1:00-1:45 — ^Planning  and  Budget 
1:45-2:30— SGRP  Liaison  Reports 
2:30-3:00— Wrap-Up 
3:00-    — ^Adjourn 

The  meeting  will  be  open  to  the 
Public. 

Dated:  December  23, 1998. 

Louisa  Koch, 

Deputy  Assistant  Administrator  for  Oceanic 
and  Atotnospheric  Research. 

(FR  Doc.  98-34542  Filed  12-29-98;  8:45  ami 
BILUNQ  CODE  3610-12-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  120998B] 

Taking  of  Threatened  or  Endangered 
Marine  Mammals  Incidental  to 
Commercial  Fishing  Operations; 
Extension  of  Permits 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Extension  of  permits;  request  for 

comments. 

SUMMARY:  NMFS  hereby  extends  the 
current  pennits  for  those  fisheries  that 
have  neghgible  impacts  on  marine 
mammal  stocks  listed  as  threatened  or 
endangered  under  the  Endangered 
Species  Act  (ESA)  for  6  months  through 
June  30. 1999.  This  action  allows  the 
incidental,  but  not  intentional,  taking  of 
such  marine  mammals  in  commercial 
fishing  operations. 

NMFS  also  requests  comments  on  the 
criteria  for  determining  whether  such 
fisheries  have  a  negligible  impact  on 
marine  mammal  stocks  and  on  such 
other  issues  as  whether  authorizations 
should  include  provisions  for  taking 
that  does  not  involve  mortalities  and/or 
serious  injuries  to  marine  mammals. 
DATES:  Effective  January  1, 1999-June 
30,1999.  Comments  on  the  criteria  for 
issuance  of  pennits  will  be  accepted 
through  February  16,  1999. 
ADDRESSES:  Send  comments  on  the 
criteria  for  issuance  of  permits  to  Chief, 
Marine  Mammal  Division,  Office  of 
Protected  Resources,  National  Marine 
Fisheries  Service,  1315  East-West 
Highway,  Silver  Spring,  MD  20910- 
2337. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dean  Wilkinson,  NMFS  (301)  713-2322. 
SUPPLEMENTARY  INFORMATION:  Section 
101(a)(5)(E)  of  the  Marine  Mammal 
Protection  Act  (MMPA)  requires  the 
authorization  of  the  incidental  taking  of 
individuals  fitim  marine  mammal  stocks 


listed  as  threatened  or  endangered 
under  the  Endangered  Species  Act 
(ESA)  in  the  course  of  commercial 
fishing  operations  if  it  is  determined 
that  (1)  incidental  mortality  and  serious 
injury  will  have  a  negligible  impact  on 
the  affected  species  or  stock;  (2)  a 
recovery  plan  has  been  developed  or  is 
being  developed  for  such  species  or 
stock  under  the  ESA;  and  (3)  where 
required  under  section  118  of  the 
MMPA,  a  monitoring  program  has  been 
established,  vessels  engaged  in  such 
fisheries  are  registered  in  accordance 
with  the  provisions  contained  in  section 
118,  and  a  take  reduction  plan  has  been 
developed  or  is  being  developed  for 
such  species  or  stock. 

"Negligible  impact"  as  defined  in  50 
CFR  216.103  and  as  applied  here  is  "an 
impact  resulting  fixim  the  specified 
activity  that  caimot  be  reasonably 
expected  to,  and  is  not  reasonably  likely 
to,  adversely  affect  the  species  or  stock 
through  effects  on  annual  rates  of 
recruitment  or  survival." 

Section  118  requires  the  registration 
of  vessels  in  fisheries  listed  as  either 
Category  I  or  Category  II  on  the  annual 
list  of  commercial  fisheries.  A  Category 
I  fishery  is  a  fishery  with  "frequent 
incidental  mortality  and  serious  injury 
of  marine  mammals."  A  Category  11 
fishery  is  a  fishery  with  "occasional 
incidental  mortality  and  serious  injury 
of  marine  mammals."  Registration  is  not 
required  for  Category  in  fisheries,  which 
have  "a  remote  likelihood  of  or  no 
known  incidental  mortality  or  serious 
injury  of  marine  mammals."  The 
proposed  list  of  fisheries  for  1999  was 
published  on  August  11, 1998  (63  FR 
42803). 

On  August  31,  1995  (60  FR  45399), 
NMFS  issued  interim  final  permits  for 
those  fisheries  meeting  the  conditions 
under  section  101(a)(5)(E)  of  the  MMPA. 
As  a  starting  point  for  making 
determinations,  NMFS  announced  it 
would  consider  a  total  aimual  serious 
injury  and  mortality  of  not  more  than  10 
percent  of  a  threatened  or  endangered 
marine  mammal  stock's  potential 
biological  removal  (PBR)  level  to  be 
insignificant.  PBR  is  defined  in  the 
MMPA  as  "the  maximum  number  of 
animals,  not  including  natural 
mortalities,  that  may  be  removed  firom  a 
marine  mammal  stock  while  allowing 
that  stock  to  reach  or  maintain  its 
optimum  sustainable  population." 
NMFS  also  announced  that  such  a 
criterion  would  not  be  the  only  factor  in 
evaluating  whether  a  particular  level  of 
take  would  be  considered  negligible. 
Because  population  abundance  and 
fishery-related  mortality  information 
used  in  calculation  of  PBR  have  varying 
degrees  of  uncertainty,  NMFS 


determined  that  such  factors  as 
population  trend  and  reliability  of 
abundance  and  mortality  estimates  also 
should  be  considered. 

Based  on  requirements  of  section 
101(a)(5)(E)  of  the  MMPA  and  these 
criteria,  NMFS  issued  interim  final 
permits  to  allow  for  the  incidental,  but 
not  intentional,  taking  of  three  stocks  of 
endangered  or  threatened  marine 
mammals:  (1)  Humpback  whale,  central 
North  Pacific  stock;  (2)  Steller  sea  lion, 
eastern  stock;  and  (3)  Steller  sea  lion, 
western  stock.  Permits  were  issued  for 
Category  I  and  Category  11  fisheries 
taking  animals  from  these  stocks. 
Consistent  with  the  provisions  of 
section  101(a)(5)(E)(ii)  of  the  MMPA, 
NMFS  determined  that  permits  were  not 
required  for  Category  III  fisheries,  which 
are  not  required  to  register  under 
section  118  of  the  Act.  The  only 
requirement  for  Category  III  fisheries  is 
that  any  serious  injury  or  mortality  be 
reported. 

The  MMPA  provides  that  pennits  may 
be  issued  for  a  three  year  period.  The 
cunent  permits  expire  on  December  31, 
1998.  The  list  of  permitted  fisheries  was 
published  on  August  31, 1995  (60  FR 
45401).  Currently,  none  of  the  permitted 
fisheries  has  a  serious  injury  and 
mortality  level  above  10  percent  of  PBR 
for  listed  species.  Combined  mortality 
from  the  western  stock  of  Steller  sea 
lions  for  all  currently  permitted 
fisheries  is  estimated  to  be  30.3,  and  ten 
percent  of  PBR  is  35.  Combined 
mortality  from  the  eastern  stock  of 
Steller  sea  lions  is  estimated  to  be  13.8, 
and  ten  percent  of  PBR  is  136. 
Combined  mortality  from  the  central 
north  Pacific  stock  of  humpback  whales 
caused  by  currently  permitted  fisheries 
is  0.8  and  ten  percent  of  PBR  is  0.74. 
Because  the  population  is  increasing 
and  the  estimated  mortality  is  less  than 
one  whale  i>er  year,  current  permits 
could  be  reissued. 

If  existing  criteria  were  to  be  used,  * 
permits  could  be  reissued  for  a  3-year 
period  for  fisheries  affecting  all  three 
stocks.  NMFS  views  this  as  an 
opportunity  to  review  existing  criteria 
for  the  issuance  of  permits  and  to 
address  issues  that  have  arisen  since  the 
permits  were  first  issued.  Therefore, 
NMFS  is  extending  the  existing  permits 
for  a  6-month  period  and  requesting 
public  comment  before  issuing  new 
permits.  In  accordance  with  the  MMPA, 
opportunity  will  also  be  given  to 
comment  on  the  permits  before  they  are 
issued. 

NMFS  requests  comments  on  whether 
the  current  criteria  for  issuance  of 
permits  under  section  101(a)(5)(E)  of  the 
MMPA  are  adequate  or  whether  changes 
should  be  made.  Currently,  the  method 
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i  r  determinating  negligible  impact  is 
bised  on  10  percent  of  PBR  with  other 
factors  considered  when  appropriate, 
ipme  suggestions  have  been  made 
iincluding:  the  determination  be  based 
(^n  recovery  rate  for  the  stock  involved; 
ime  other  percentage  of  PBR  be  used 
ijnce  PBR  already  contains  a  recovery 
tor;  or  the  criteria  be  related  to  the 
^^ro  mortality  rate  goal.  In  addition, 

S  invites  comments  on  how 
dijimulative  impact  of  a  number  of 
different  fisheries  should  affect  permit 
i|s)suance.  This  is  not  an  issue  with  the 
sting  permits,  but  it  may  be  a 
nsideration  in  the  future. 

A  couple  of  issues  have  arisen  since 
e  first  permits  were  issued,  and  NMFS 
vites  comment  on  how  they  should  be 
i  (  dressed.  First,  there  is  an  issue  as  to 
1  \  lether  the  permits  should  apply  to 
t  E  ungs  that  do  not  involve  serious 

furies  and  mortalities.  It  is  not 
i  tsolutely  clear  whether  Congress 
][  tended  section  101(a)(5)(E)  to  apply  to 
i  1  types  of  takes.  The  use  of  the  term 

aking"  in  the  introductory  portion  of 
tl  e  section  does  not  appear  to  be  limited 
t  c  serious  injuries  and  mortalities,  but 
I :  e  criteria  for  issuance  of  a  permit 
Sacus  only  on  the  impact  of  serious 
injuries  and  mortalities.  There  is  a 
q  lestion  as  whether  permits  should 
cover  both  types  of  taking.  In  addition, 
tx)  date,  the  agency  has  not  considered 
ikisuing  permits  solely  for  takings  that  do 
not  involve  serious  injuries  or 
inortalities.  NMFS  invites  comments  on 
^ether  it  should  issue  permits  to  cover 
^t|ch  takings  and,  if  so,  what  criteria 
should  be  used  in  making 
(1  iterminations  concerning  the  issuance 
6  such  permits. 

Second,  NMFS  request  conunents  on 
1  whether  it  should  or  can  issue  permits 
covering  less  serious  types  of  taking 
1  u  hen  permits  cannot  be  issued  to 
nsheries  for  takings  involving  serious 
injury  or  mortalities. 

Issuance  of  Permits 

Section  105(a)(5)(E)  permits  are 
hereby  issued  to  all  vessel  owners 
ip  gistered  in  fisheries  currently  holding 
such  permits.  The  permits  will  be 
affective  on  January  1, 1999,  and  will 
expire  on  June  30,^999. 

Permits  may  be  suspended  or  revoked 
iff  the  level  of  taking  specified  in  the 
Incidental  Take  Statement  prepared 
under  section  7  of  the  ESA  for  each 
^ck  for  which  an  incidental  take 
U(srmit  is  issued  is  exceeded. 


Dated:  December  23, 1998. 
P.  Michael  Payne, 

Acting  Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 

[FR  Doc.  98-34451  Filed  12-29-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Office 

Notice  of  Round  Table  Discussion  on 
Proposed  Reform  of  Patent  l^w  and 
Operational  Authority  of  the  Patent  and 
Trademark  Office 

AGENCY:  Patent  and  Trademark  Office, 

Commerce. 

ACTION:  Notice  of  meeting. 

summary:  The  Patent  and  Trademark 
Office  (PTO)  announces  a  one-day, 
round  table  discussion  on  legislative 
proposals  to  reform  patent  law  and  the 
operational  authority  of  the  PTO.  There 
will  be  approximately  10  to  20  round 
table  participants.  The  participants  may 
include  Congressional  representatives. 
Administration  officials,  and  PTO 
customers  invited  by  the  PTO  in 
consultation  with  groups  representing 
large  and  small  entities  and 
independent  inventors.  Subject  to  space 
limitations,  observers  are  invited  to 
attend  and,  if  time  permits,  make 
comments. 

DATES:  The  roimd  table  discussion  will 
be  held  on  Friday,  January  22, 1999, 
from  9:00  a.m.  until  5:00  p.m. 
Individuals  who  would  like  to  attend  as 
observers  must  register  by  telephone 
between  12  noon  Eastern  time  on 
January  14, 1999,  and  12  noon  January 
20, 1999. 

ADDRESSES:  The  round  table  discussion 
will  take  place  at  the  Sheraton  Crystal 
City  Hotel,  1800  Jefferson  Davis 
Highway,  Arlington,  Virginia  22202. 
Individuals  who  would  like  to  attend 
must  register  their  name  with  Andrew 
Hirsch,  Director  of  Congressional 
Affairs,  by  telephone  at  (703)  305-9300, 
or  by  facsimile  transmission  marked  to 
his  attention  at  (703)  305-8885. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Hirsch,  Director  of 
Congressional  Affairs,  by  telephone  at 
(703)  305-9300,  or  by  facsimile 
transmission  marked  to  his  attention  at 
(703) 305-8885. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  U.S.  patent  system  plays  a  critical 
role  in  our  dynamic  economy.  Inventors 
rely  on  a  strong  patent  system  to  protect 
their  creativity  and  investment  as  they 


bring  their  new  technology  and 
products  to  the  marketplace.  Inventors 
want  their  patent  applications  examined 
.  and  patents  issued  and  protected  in  the 
most  efficient  manner  possible.  While 
all  PTO  customers  and  other  interested 
parties  agree  with  those  goals,  they 
disagree  as  to  what,  if  any,  reforms  are 
necessary  to  achieve  those  goals. 
Efforts  intended  to  reform  and 
improve  the  U.S.  patent  system  have 
intensified  over  the  last  two  Congresses. 
However,  legislation  was  not  enacted 
because  of  disagreement  over  the 
specific  proposals  to  reform  patent  law 
and  the  operational  authority  of  the 
PTO. 

Purpose  of  Round  Table  Discussion 

This  round  table  discussion  is 
expected  to  begin  a  constructive 
dialogue  among  PTO  customers  and 
other  interested  parties  on  the 
desirability  and  the  proper  nature  and 
scope  of  the  various  proposed  legislative 
reforms  to  U.S.  patent  law  and  to  the 
operational  authority  of  the  PTO.  The 
PTO  does  not  intend  to  use  the  group 
to  arrive  at  any  consensus.  Accordingly, 
the  PTO  will  host  the  round  table 
discussion  both  to  bring  insights  and 
e/periences  of  diverse  viewpoints  to  the 
agency  and  to  find  out  where  problems 
have  been  observed  in  the  patent  system 
before  those  problems  harm  the 
American  economy.  Attendees  will  be 
encouraged  to  supply  the  agency  with 
general  commentary,  suggestions,  and 
raw  data. 

Issues 

Issues  to  be  addressed  by  round  table 
participants  include,  but  are  not  limited 
to,  the  following: 

1.  Early  publication  of  patent 
applications  and  provisional  rights. 

2.  Reform  of  reexamination 
procedures. 

3.  Prior  user  rights. 

4.  Patent  term  restoration/extension 
provisions. 

5.  Recasting  the  PTO  as  a  Government 
corporation  and/or  performance-based 
organization  with  improved  operating 
and  financial  flexibilities. 

6.  Patent  fee  related  issues. 

7.  Invention  promotion  fraud. 

Registration  of  Public  Observers 

Because  of  space  limitations,  a  limited 
number  of  public  observers  will  be 
allowed  to  attend.  Individuals  who 
would  like  to  attend  must  register  their 
name  with  Andrew  Hirsch,  Director  of 
Congressional  Affairs,  by  telephone  at 
(703)  305-9300,  or  by  facsimile 
transmission  marked  to  his  attention  at 
(703)  305-8885.  Requests  to  register  as 
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observers  will  be  granted  on  a  first- 
come,  first-served  basis. 

Dated:  December  23. 1998. 
Q.  Todd  Dickinson, 

Deputy  Assistant  Secretary  of  Commerce  and 
Deputy  Commissioner  of  Patents  and 
Trademarks. 

[FR  Doc.  98-34494  Filed  12-29-98;  8:45  amj 

BILUNQ  CODE  3510-16-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Coffee,  Sugar  &  Cocoa  Exchange,  Inc. 
Petition  for  Exemption  From  the  Dual 
Trading  Prohibition  Set  Forth  in 
Section  4J(a)  of  the  Commodity 
Exchange  Act  and  Commission 
Regulation  155.5 

AQB4CY:  Commodity  Futures  Trading 

Ckimmission. 

action:  Order. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  ("Commission")  is 
granting  the  petition  of  the  Coffee,  Sugar 
&  Cocoa  Exchange.  Inc.  ("CSCE"  or 
"Exchange")  for  exemption  from  the 
prohibition  against  dual  trading  in  its 
Cocoa  futures  contract. 

DATES:  This  Order  is  effective  December 
23, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Duane  C.  Andersen,  Special  Counsel, 
Division  of  Trading  and  Markets, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st.,  N.W.,  Washington,  DC 
20581;  telephone  (202)  418-5490. 
SUPPLEMENTARY  INFORMATION:  On 
October  19, 1993,  the  Coffee,  Sugar  & 
Cocoa  Exchange,  Inc.,  ("CSCE"  or 
"Exchange")  submitted  a  Petition  for 
Exemption  from  the  Dual  Trading 
Prohibition  contained  in  Section  4j  of 
the  Commodity  Exchange  Act  ("Act") 
and  Regulation  155.5  for  then-affected 
contract  markets,  including  its  Sugar 
#11  and  Coffee  "C"  futures  contracts.^ 
The  Exchange  submitted  an  amended 
petition  of  March  21, 1997.2 

Following  its  review  of  the  March  21, 
1997  petition  the  Commission  found 
that  the  Exchange  met  all  applicable 


'  Affected  contract  market"  means  a  contract 
market  with  an  average  daily  volume  equal  to  or  in 
excess  of  8,000  contracts  for  each  of  four  quarters 
during  the  most  recent  volume  year.  Commission 
Regulation  155.5(a)99).  See  Section  4j(a)(4).  Under 
Section  4j(a)  of  the  Act  and  Regulation  155.5(b),  the 
dual  trading  prohibition  applies  to  each  affected 
contract  market.  The  Commission,  therefore,  must 
consider  separately  each  such  contract  market. 

'In  its  amended  petition,  the  Exchange  petitioned 
for  dual  trading  exemptions  for  six  contract 
markets:  Coffee  "C",  Sugar  til  and  Cocoa  futures 
and  future*  option  contracts. 


Statutory  and  regulatory  standards  for  an 
exemption  from  the  dual  trading 
prohibition  for  its  Sugar  #11  futiues 
contract  market,  the  only  affected 
contract  market  at  the  Exchange  at  that 
time.  The  Commission  subsequently 
granted  CSCE  an  unconditional 
exemption  for  that  contract  market  by 
Order  dated  July  8, 1997.3 

Subsequent  to  the  publication  of  the 
Order,  the  Cocoa  futiues  contract 
became  an  affected  contract  market. 
Consequently,  on  February  3, 1998, 
CSCE  updated  its  petition  to  request 
that  the  Cocoa  futures  contract  market 
be  granted  an  exemption  from  the  dual 
trading  petition.*  Notice  of  availability 
of  the  CSCE's  updated  petition  was 
published  in  the  Federal  Register  on 
March  4, 1998.5 

Upon  consideration  of  CSCE's 
petition,  as  supplemented,^  and  other 
data  and  analysis,  including,  but  not 
limited  to: 

•  Exchange  audit  trail  test  results 
reconciling  imputed  trade  execution 
times  to  underlying  trade 
docLunentation  and  verifying  data  on 
window  sizes; 

•  Actions  taken  in  response  to  the 
Commission's  November  1994  Report 
on  Adult  Trail  Status  and  Re-Test; 

•  Commission  trade  practice 
investigations  and  compliance  reviews 
conducted  in  conjunction  with  rule 
enforcement  reviews  or  other 
investigatory  or  surveillance  activities; 

•  Division  of  Trading  and  Markets 
Memoranda  dated  Jime  19, 1997,  and 
December  4,  1998; 

and  upon  review  of  each  element  of 
CSCE's  trade  monitoring  system  and  of 
CSCE's  trade  monitoring  as  a  whole,  the 
Commission  hereby  finds  that  CSCE 
meets  the  standards  for  granting  a  dual 
trading  exemption  contained  in  Section 


3  62  FR  37563  Only  14,  1997). 

*  Under  Regulation  155.5(c)(3),  the  effective  date 
of  a  dual  trading  prohibition  shall  be  no  more  than 
30  calendar  days  after  the  current  computation  date 
for  that  contract  market.  The  computation  date  for 
the  Cocoa  futures  contract  market  was  January  6, 
1998.  Thus,  CSCE  timely  submitted  its  amended 
petition  before  February  5. 1998,  the  effective  date 
of  the  dual  trading  prohibition  in  the  newly  affected 
contract  market. 

»63  FR  10596  (March  4,  1998).  The  petition,  as 
hereinafter  discussed,  includes  the  original  1993 
petition,  the  1997  amendment,  and  the  1998  update 
unless  otherwise  indicated. 

"On  December  22, 1997,  the  memberships  of  both 
the  CSCE  and  the  New  York  Cotton  Exchange 
("NYCE")  voted  to  merge  and  form  the  Boanl  of 
Trade  of  the  City  of  New  York  ("NYBT' ").  The 
merger  was  approved  by  the  Commission  on  April 
24, 1998,  and  initially  closed  on  June  10, 1998.  Data 
discussed  herein  generally  focus  on  1997,  the 
period  covered  by  the  petition  update,  and  precede 
the  merger. 


4j(a)  of  the  Act  as  interpreted  in 
Commission  Regulation  155.5.' 

Subject  to  CSCE's  continuing  ability 
to  demonstrate  that  it  meets  applicable 
requirements,  the  Commission 
specifically  finds  with  respect  to  the 
Cocoa  futures  contract  market  that  CSCE 
maintains  a  trade  monitoring  system 
which  is  capable  of  detecting  and 
deterring,  and  is  used  on  a  regular  basis 
to  detect  and  to  deter,  all  types  of 
violations  attributable  to  dual  trading 
and,  to  the  full  extent  feasible,  all  other 
violations  involving  the  making  of 
trades  and  execution  of  customer  orders, 
as  required  by  Section  5a(b)  of  the  Act 
and  Comihission  Regulation  155.5.  The 
Commission  further  finds  that  CSCS's 
trade  monitoring  system  includes  audit 
trail  and  recordkeeping  systems  that 
satisfy  the  Act  and  regulations.^ 

With  respect  to  each  required 
component  of  the  trade  monitoring 


'  The  burden  to  provide  that  the  exemption 
standards  of  the  Act  and  Comntission  regulations 
are  met  rests  exclusively  on  the  contract  market. 
The  dual  trading  provisions  set  forth  in  Section  4j 
of  the  Act  and  the  standards  for  trade  monitoring 
systems  provided  in  Section  5a(b)  of  the  Act  were 
enacted  as  part  of  the  Futures  Trading  Practices  Act 
of  1992  C'FTPA").  Pub.  L.  No.  102-546, 101, 106 
Stat.  3590  (1992).  The  FTPA's  legislative  history 
makes  clear  that  the  burden  to  prove  that  the 
exemption  standards  are  met  rests  upon  the 
contract  market.  For  instance,  the  1992  House- 
Senate  Conference  Committee  stated  that  "a  board 
of  trade  may  satisfy  the  initial  burden  of 
demonstrating  that  each  of  its  designated  contract 
markets  complies  with  trade  monitoring  system 
requirements  of  section  5a(b)  of  the  Act,  subject  to 
requests  for  further  information  by  the  Commission 
by  showing  that  it  has  maintained  an  ongoing 
record  of  compliance  with  those  requirements." 
H.R.  Conf.  Rep.  No.  102-978  at  53  (1992).  The 
Conference  Committee  adopted  the  1991  House 
Bill's  (H.R.  707)  dual  trading  provisions,  with 
amendments  relating  to  exemptions.  Id.  at  50.  The 
1991  Senate  Bill  (S.  207)  similarly  placed  on  the 
exchange  the  burden  to  demonstrate  the  ability  of 
its  systems  to  meet  the  standards  and  reiterated  the 
view,  previously  expressed  in  the  1989  Senate  Bill 
(S.  1729).  that  an  exchange  has  the  best  access  to 
its  own  records  and  therefore  is  in  the  best  position 
to  show  that  its  systems  are  effective  and 
satisfactory.  S.  Rep.  No.  102-22  at  32  (1991):  S.  Rep. 
No.  101-191  at  39-40  (1989). 

"  Section  4j(a)(3)  of  the  Act  requires  the 
Commission  to  exempt  a  contract  market  from  the 
prohibition  against  dual  trading  unconditionally 
upon  flnding  that  the  trade  monitoring  system  in 
place  at  the  contract  market  satisfies  the 
requirements  ofSection  5a(b)  with  regard  to 
violations  attributable  to  dual  trading  at  the  contract 
market.  If  the  trade  monitoring  system  does  not 
satisfy  the  requirements.  Section  4j(a)(3)  requires 
the  Commission  to  deny  the  exemption  or  in  the 
alternative  to  exempt  a  contract  market  from  the 
prohibition  against  dual  trading  on  stated 
conditions  upon  finding  that  there  is  a  substantial 
likelihood  that  a  dual  trading  prohibition  would 
harm  the  public  interest  in  hedging  or  price  basing 
and  that  corrective  actions  are  sufTicient  and 
appropriate  to  bring  the  contract  market  into 
compliance  with  the  standards  set  forth  in  Section 
5a(b).  Regulation  155.5(b)  prohibits  floor  brokers 
from  dual  trading  in  an  affected  contract  market 
unless  that  contract  market  is  exempted  under 
Regulation  155.S(d). 
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Sjsteni,  the  Commission  finds  as 
^llows: 

\\  Physical  Observation  of  Trading 
Juvas — CSCS's  trade  monitoring  system 
satisfies  the  requirements  of  Se^on 
5a(b)(l)(A)  in  that  CSCE  maintains  and 
executes  as  adequate  program  for 
'  ysical  observation  of  Exchange 
[ding  areas  and  integrates  the 
Formation  obtained  fit>m  such 
rvation  into  its  compliance 

s.  The  Exchange  conducts  daily 
ir  surveillance  during  the  open  and 
dlbse  on  all  affected  contract  maritets 
6Ji|d  at  random  times  during  each 
trading  day.  CSCE  also  performs  floor 
eillance  when  warranted  by  special 
t  conditions,  such  as  exceptional 
latility  or  contract  expirations.  The 
change  uses  information  obtained 
^m  such  surveillance  in  evaluating 
audit  trail  data  and  otherwise  in 
executing  its  compliance  programs. 

Audit  Tmil  System— The  Exchange's 
t^de  monitorii^  system  satisfies  the 
dikdit  trail  standards  of  Section  5aCb)(l) 
df  the  Act  and  Regulation  155.5(d)(2)(ii), 
which  provide  that  a  contract  market's 
a|4dit  trail  system  must  be  able,  and 

nbe  used,  to  captiire  essential  data 
le  terms,  participants,  and  sequence 
qf  transactions  (including  relevant  data 
qn  unmatched  trades  and  outtrades)  and 
dtfaerwise  satisfy  the  requirements  of 
'  ition  1.35  and  Section  5a(b)(3). 
's  audit  trail  system  records 
iliably  accurate"  trade  times  in 

iments  of  no  more  than  one  minute 
length  as  required  by  Section  5a(b)(2) 
dtithe  Act,  Regulation  1.35(g),  and 
i  .ppendix  A  to  Regulation  155.5. 
S  ection  5a(b)(2)  establishes  that  each 
ep^change's  audit  trail  system  must, 
ckmsistent  with  Commission 

itions,  reliably  record  accurate 
e-minute  execution  times  of  trades 
sequence  trades  for  eadi  floor  trader 
broker.  Section  II  of  Appendix  A  to 
*  ition  155.5  states  that  the  contract 
it  must  "(dlemonstrate  the  highest 
degree  of  accuracy  practicable  (but  in  no 
event  less  than  90%  acciuacy)  of  trade 
eNBCution  times  required  imder 
Regulation  1.35(g)  (within  one  minute, 
pjliu  or  minus,  of  execution)  during  four 
coosecutive  months  within  the  12- 
month  period  ending  with  the  month 
preceding  the  submission  of  the 
'^Wption  petition."  In  addition, 
ion  n  provides  that  the  contract 
rket  must  "[dlemonstrate  the 


1^  Appendix  A  foithar  requitM  that  the  contract 
n^kat  proyida  a  daacription  of  the  tiada  time 
iqibutation  algorithm,  "including  how  and  Mrfay  it 
niliably  aatablishat  tha  accuracy  of  the  imputed 
tiatfe  execution  time*."  In  analyzing  various  audit 
Hul  teat  results  for  imputed  timing  systems,  the 
Qimmission  has  articulated  these  standards  in 
I  of  Tarifiability  of  audit  trail  times. 


effective  integration  of  such  trade  timing 
data  into  the  contract  market's 
surveillance  system  with  respect  to  dual 
trading-related  abuses." 

Exchanges  which  assign  one-minute 
trade  execution  times  based  upon  an 
imputation  algorithm,  including  CSCE, 
must  demonstrate  for  each  affected 
contract  market  that  90  i^rcent  or  more 
of  imputed  trade  times  are  reliable, 
precise,  and  verifiable  as  demonstrated 
by  being  imputed  within  a  timing 
window  of  two  minutes  or  less  ("90 
percent  performance  standard").  Section 
5a(b)(2),  enacted,  in  1992,  codified  the 
Regulation  1.35(g)  requirement  that 
"(alctual  times  of  execution  shall  be 
stated  in  increments  of  no  more  than 
one  minute  in  length."  Although  strict 
application  of  the  regulation  would 
mandate  that  100  percent  of  trade 
execution  times  meet  that  requir^nent. 
Regulation  155.5  requires  that  the 
exchange  demonstrate  that  no  less  than 
90  percent  of  trade  execution  times  meet 
the  Resnulation  1.35(g)  standard.^<> 

CSCS  has  estabUshed  for  the  Cocoa 
futures  contract  market  that  it  satisfies 
the  90  percent  performance  standard — 
that  is.  90  percent  or  more  of  imputed 
trade  times,  as  assigned  by  the 
Exchange's  trade  timing  system  for 
Cocoa  fotiires,  are  reliable,  precise,  and 
verifiable  as  demonstrated  by  being 
imputed  within  a  timing  window  of  two 
minutes  or  less. 

Finally,  the  Exchange's  trade 
monitoring  system  satisfies  the 
standards  of  Section  5a(b)(3)  of  the  Act, 
which  imposed  heightened  audit  trail 
standards,  effactive  October  1995, 
requiring  exchanges  to  capture  for  large- 
volume  maricets  tmaltereble  and 
continual  times.  The  exchanges  also 
must  identify  times  independently 
through  an  automatic  mechanism,  or  a 
means  which  captures  similarly  reliable 
times,  and  sequence  trades  in  a  precise 
manner,  to  the  extent  practicable.^* 


*°  further,  imputed  timing  systems  do  not  capture 
actual  trade  execution  times.  Rather,  theae  systems 
use  various  trade  and  timing  data  to  form  a  timing 
window  within  which  a  tmda  meet  likely  occurred 
and  then  apply  computarized  logic,  knowm  as  an 
algorithm,  to  impute  a  time  for  that  trade.  That 
imputed  time  is  a  proxy  for  the  actual  trade 
execution  time.  Consequently,  even  where  an 
exchange  can  demonstrate  a  trade  timing  wiiuiow 
of  two  mizmtes  or  less,  it  is  nofpossible  to 
determine  where  within  that  window  the  tnde 
occurred.  Thus,  a  t%*o-minute  wiiulow  for  imputed 
trade  timea  represents  a  further  libwal  construction 
of  the  Regulation  1.35(g)  one-minute  timing 
requirement  The  Commission  has  made  deer  that 
an  accurate  and  verifiable  imputed  trade  execution 
time  only  can  be  demonstratml  by  a  timing  %vindow 
that  namnvs  the  time  assigned  to  a  trade  to  a  two- 
minute  period  within  wrhteh  the  trade  is  most  likely 
to  have  occurred. 

"These  provisions  apply  "except  to  the  extent 
the  Commission  determines  that  circumstances 
beyond  the  control  of  the  contract  market  prevent 


With  respect  to  sequencing,  CSCS's 
system  is  adequately  precise  to 
determine  the  sequence  of  all  trades  by 
each  floor  trader  and  the  sequence  of  all 
trades  by  each  floor  broker.  Consistent 
with  the  guideUnes  to  Regulation  155.5 
CSCE  demonstrated  the  use  of  trade 
timing  data  in  its  siuveillance  systems 
for  dual  trading-related  and  other 
trading-related  abuses. 

One-Minute  Execution  Time  Accuracy 

CSCE's  Audit  Trail  system  ("ATS") 
imputes  a  one-minute  execution  time 
for  every  trade.  Trade  times  are  imputed 
based  upon  time  and  sequencing  data 
entered  by  both  buyers  and  sellers  for 
customer  and  proprietary  trades, 
including  trading  card  and  line  order 
entry  sequence  numbera,  certain 
execution  times  required  to  be  manually 
entered,  time  and  sales  data,  and  30- 
minute  bracket  codes. '^  The  Exchange 
endeavors  to  capture  each  transaction  as 
a  time  and  sales  print.  Additional  trade 
data  are  input  by  membere'  clerks  to  ths^ 
trade  processing  system,  which  matches 
trades  for  clearing.  Based  on  these  data, 
ATS  uses  a  series  of  trade  data 
comparisons  to  match  both  sides  of  a 
trade,  to  naiTOw  further  the  time 
windows,  and  ultimately  to  assign  an 
imputed  execution  time  for  the  trade.  '^ 


compliance  despite  the  contract  market's 
afflrmativa  good  bith  efforts  to  comply." 

"Exchange  members  are  required  to  record 
manually  the  executicm  time  of  the  first  trade  on  the 
card,  as  «nU  as  any  customer  type  indicator  trades 
(trades  for  another  member  present  on  the  floor  or 
an  account  controlled  by  that  other  member)  and 
cross  trades.  Members  are  encouraged  to  reuird 
manually  the  executicm  time  of  the  fifth  trade  on 
each  trading  card. 

CSCE  does  not  use  order  ticket  timestamp  data  in 
the  processing  logic  for  imputing  times.  Instead,  the 
system  attempts  to  obtain  and  use  a  time  and  salei 
{xint  for  all  trades,  exteiuive  sequencing  data  (such 
as  line  number*)  and  the  various  requireid  manually 
entered  tiroes  to  impute  trade  execution  times. 
CMer  ticket  entry  and  exit  times  have  been  verified 
in  the  course  of  te*U  of  the  CSCE  audit  trail  as  being 
consistMit  with  imputed  times. 

"  As  discussed  in  the  Order  dated  July  7. 1996. 
CSCE  plaimed  to  upgrade  it*  ring  reporter  system 
through  development  and  implementation  of  the 
Automated  Sequential  Trade  Reporting  System 
("ASTRS").  With  ASTRS,  each  ring  reporter  would 
use  an  upgraded  handheld  terminal  and  would  b* 
able  to  enter,  in  addition  to  the  prince  information 
currently  entered  to  the  extent  practicable  the 
selling  member's  acronjrm  or  short  code.  In 
DeceiriMr  1997  CSCE  conducted  a  two-week  pilot 
test  that  involved  using  ASTRS  to  Impute  trade 
times  in  parallel  with  the  existing  Al^  system.  The 
Exchange  found  that,  in  spite  of  the  best  efforts  of 
the  price  reporters  to  capture  and  enter  the  selling 
broker's  ID  on  all  price  reports,  only  a  60  percent 
capture  rate  was  experienced  and  there  was  no 
means  to  verify  accuracy.  Consequently,  CSCE  has 
determined  not  to  replace  the  ATS  system,  which 
the  Exchange  represents  has  a  93-95  percent 
accuracy  rate,  with  ASTRS.  Instead,  the  F.xrhange 
plans  to  uae  ASTRS  on  a  periodic  besis  as  a  meaiu 
to  determine  the  accuracy  rate,  v/ith  ASTRS. 
Inataed.  die  Exchange  plaiu  to  use  ASTRS  on  a 


With  respect  to  the  accuracy  of  the  ATS 
imputed  trade  execution  times,  all  trade 
timing  data  obtained  since  1994  indicate 
that  CSCE  met  the  90  percent 
performance  standard. 

In  order  to  determine  the  accuracy  of 
the  execution  times,  the  audit  trail  tests 
designed  and  reviewed  by  the 
Commission  and  conducted  by  the 
Exchange  in  response  to  a  November  23, 
1994  Commission  letter  involved  a 
determination  of  the  consistency  of 
imputed  trade  execution  times  with  all 
underlying  audit  trail  records  and  data. 
Based  upon  that  process,  trade  timing 
accuracy  and  sequencing  rates  for 
CSCE's  imputed  system  were 
computed.**  In  reviewing  the  results  of 
the  test  designed  to  evaluate  trade 
timing  accuracy.  Commission  staff 
determined  that  94  percent  of  CSCE's 
trade  times  satisfied  the  standard  for 
consistency  and  underlying  data  and  91 
percent  of  those  trade  times  had  timing 
windows  of  two  minutes  or  less  and 
thus  could  be  verified.*' 

More  recent  data  reflecting  trade 
execution  times  in  the  Cocoa  futures 
contract  market  confirms  that  the 
Exchange  continues  to  meet  the  90 
percent  performance  standard.  In  order 
to  verify  the  accuracy  of  ATS  imputed 
trade  execution  times.  Exchange  staff' 
conducted  one  ATS  review  in  the  Cocoa 
futures  contract  market  during  1997.*^ 
The  Exchange  manually  reconstructed, 
from  the  underlying  sources  of  timing 
data,  the  352  trades  executed  in  bracket 
F  on  May  16, 1997,  in  the  Cocoa  futures 
market.*' 


periodic  basis  as  a  means  to  determine  the  accuracy 
of  the  times  imputed  by  ATS. 

'*To  the  extent  that  the  time  imputed  by  a 
computer  algorithm  was  consistent  with  required 
trade  documentation,  time  and  sequence  data  and 
time  and  sales  information  for  the  subject  trade  and 
surrounding  trades,  that  time  was  deemed  accurate. 
If  the  imputed  time  fell  within  a  two-minute  level 
of  precision  as  measured  by  the  size  of  the  final 
time  window  determined  by  the  algorithm,  that 
imputed  time  is  considered  to  be  verifiable,  reliable, 
and  precise. 

"Audit  Trail  Report  at  9,  22.  The  test  sample 
included  400  trades  randomly  selected  on  a 
proportionate  basis  from  the  three  futures  contract 
markets  which  then  had  average  daily  volumes  in 
excess  of  8000  contracts:  Coffee  "C",  Sugar  *l  1 ,  and 
Cocoa. 

IS  CSCE  computer  data  reflect  that  96  percent  of 
trades  executed  in  the  Cocoa  futures  contract 
market  from  September  1997  through  E)eceniber 
1997  were  assigned  ATS  execution  times  within 
one  minute,  plus  or  minus,  of  execution. 

"  The  Exchange  found  that  99  percent  of  the 
trades  executed  in  that  bracket  were  assigned  times 
within  one  minute,  plus  or  minus,  of  execution. 
Commission  staff  subsequently  independently 
reviewed  the  trades  executed  during  that  bracket 
and  determined  that  345  of  the  352  trades,  or  98 
percent,  were  assigned  times  within  one  minute, 
plus  or  minus,  of  execution. 

CSCE  also  completed  one  ATS  review  in  the 
Sugar  til  futures  contract  market  during  1997.  The 
Exchange  confirmed  that  92  percent  of  the  trades 


Commission  staff  reviewed  the  data  to 
determine  whether  CSCE  met  the  90 
percent  performance  standard.  The 
staffs  review  revealed  that  322  of  the 
352  trades,  or  91.5  percent,  were 
assigned  ATS  times  that  met  that 
standard — that  is,  91,5  percent  of  the 
trades  had  imputed  execution  times  that 
were  within  the  same  minute  as  the 
time  and  sales  print  or  within  the 
minutes  after  the  time  and  sales  print, 
a  window  of  120  second.**  Since  1994, 
CSCE  has  demonstrated  for  the  cocoa 
futures  contract  market  that  90  percent 
or  more  of  imputed  trade  times  are 
reliable,  precise,  and  verifiable  as 
demonstrated  by  being  imputed  within 
a  timing  window  of  two  minutes  or 
less.*9 

Other  Components  of  CSCE's  Audit 
Trail  System 

The  Exchange  also  meets  the 
remaining  standards  with  respect  to  an 
audit  trail  system.  With  regard  to 
imalterability,  as  mandated  by  Section 
5a(b)(3)(A)(i)  of  the  Act,  trade  records 
are  unalterable,  since  trades  are 
recorded  on  trading  cards  and  order 
tickets  in  nonerasable  ink  and  trade 
corrections  are  not  permitted  to  obscure 
original  data.  With  respect  to  the 
requirement  that  trade  data  be  provided 
continually  to  the  Exchange  in 
accordance  with  Section  5a(b)(3)(A)(ii), 
trade  data  are  provided  continually  to 
the  Exchange  in  that  members  must 
enter  data  into  the  automated  trade  data 
entry  and  matching  system  by  one-half 
hour  after  the  end  of  the  bracket  period 
in  which  the  trade  was  executed. 
CSCE's  imputed  timing  system  meets 
the  Section  5a(b)(3)(A)(iii)  standards  for 
independence,  to  the  extent  practicable, 
in  that  the  timing  system  uses  data  from 
sources  other  than  the  trader,  as  well  as 
data  provided  by  the  trader,  to  derive 
times.  CSCE  also  meets  sequencing 
standards  that  in  the  Exchange  requires 
that  all  trades,  both  proprietary  and 
customer,  be  recorded  in  sequence  on 


executed  in  bracket  C  in  the  Sugar  #11  futures 
contract  on  November  4, 1997,  were  assigned  times 
within  one  minute,  plus  or  minus,  of  execution. 

<*  Times  and  sales  prints,  but  not  ATS  times,  are 
captured  in  seconds.  Thus,  an  execution  time  was 
considered  to  be  within  a  two  minute  window  as 
illustrated  by  the  following:  If  the  time  and  sales 
print  was  anywhere  between  10:39:00  and  10:39:59, 
ATS  times  of  10:39  or  10:40  would  fall  within  the 
two-minute  window.  In  this  example,  the  two 
minute  window  could  not  exceed  the  period  from 
10:39:00  to  10:40:59. 

'*For  this  purpose,  the  Commission  is 
specifically  relying  upon  the  above-mentioned 
windows  data  calculated  by  Conunission  staff  in 
1994  and  1997.  The  other  noted  timing  data  were 
generated  by  the  Exchange  and  are  not  expressly 
relied  upon  for  this  purpose,  given  that  the  data 
were  calculated  differently.  However,  the  Exchange- 
generated  data  do  tend  to  support  the  conclusion. 


trading  cards.  Consistent  with  Section 
5a(b)(l)(B),  CSCE's  trade  entry  and 
outtrade  resolution  programs  capture 
essential  data  on  cleared  trades, 
unmatched  trades,  errors,  and  outtrades. 
Finally,  CSCE  enforces  its  audit  trail 
requirements  and  integrates  audit  trail 
data  into  its  surveillance  system  for  dual 
trading-related  abuses. 

Broker  Receipt  Time 

The  Commission  finds  that  it  is  not 
practicable  at  this  time  for  CSCE  to 
capture  the  time  that  each  order  is 
received  by  a  floor  broker  for  execution 
as  is  required,  to  the  extent  practicable 
as  determined  by  the  Commission  by 
rule  or  order,  by  Section  5a(b)(3)(B)  of 
the  Act.2o 

Recordkeeping  System — CSCE's  trade 
monitoring  system  satisfies  the 
requirements  of  Section  5a(b)(l)(B)  in 
that  CSCE  maintains  an  adequate 
recordkeeping  system  that  is  capable  of 
capturing  essential  data  on  the  terms, 
participants,  and  sequence  of 
transactions.  The  Exchange  uses  such 
information  and  information  on 
violations  of  recordkeeping 
requirements  on  a  consistent  basis  to 
bring  appropriate  disciplinary  actions. 

CSCE  conducts  trading  card  and  order 
ticket  reviews  three  times  a  year  for  a 
sample  of  customer  orders  and  personal 
trades  and  uses  information  from  these 
reviews  to  generate  investigations.  The 
documents  reviewed  constitute  a 
"representative  sample"  of 
documentation  required  to  be  prepared 
and  maintained  by  each  floor  member 
and  member  firm  regarding  the 
execution  of  customer  orders  and  other 
trading.  Further,  the  sample  is  adequate 
to  demonstrate  compliance  with  all 
applicable  rules  and  regulations. 

Surveillance  Systems  and 
Disciplinary  Actions — As  required  by 
SecUon  5a(b)(l)  (C),  (D)  and  (F),  CSCE 
generally  uses  information  generated  by 
its  trade  monitoring  and  audit  trail 
systems  on  a  consistent  basis  to  bring 
appropriate  disciplinary  action  for 
violations  relating  to  the  making  of 
trades  and  execution  of  customer  orders. 
In  addition,  CSCE  assesses  meaningful 
penalties  against  violators  and  refers 
appropriate  cases  to  the  Commission. 


2"  Section  5a(b)(3)(B)  codified  existing 
requirements  for  capturing  the  times  that  an  order 
is  received  on  the  floor  and  reported  as  executed 
and  established  a  new  requirement  for  capturing  the 
time  that  an  order  is  received  by  the  floor  broker. 
This  Section  requires  a  contract  market  to  make  a 
good  faith  effort,  to  the  extent  practicable  as 
determined  by  the  Commission,  to  "record  the  time 
that  each  (customer's]  order  is  received  on  the  floor 
of  the  board  of  trade,  is  received  by  the  floor  broker 
for  execution  .  .  .  and  is  reported  from  the  floor  of 
the  board  of  trade  as  executed"  through  an 
unalterable,  continual,  precise,  independent,  and 
automatic  or  similarly  reliable  means. 
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On  a  daily  basis,  CSCE's  different 
]  lianagement  information  system 
programs  analyze  trade  data  to  detect 
|)bssible  instances  of  dual  trading- 
h  ilated  and  other  trading-related  abuses. 
S  ^sterns  are  designed  to  permit 
subjection  of  all  relevant  trade  data  to 
these  reviews.  The  computerized 
exception  reports  generated  by  the 
Exchange  are  designed  to  identify  such 
ivspicious  trading  activity  as 
Accommodation  trading,  including 
'  rect  and  indirect  trading  against  a 
stomer,  direct  and  indirect  trading 
ead  of  a  customer,  and  improper  cross 
ding.  Investigators  can  design 
customized  exception  reports  to  identify 
certain  specific  trading  activity,  to 
isolate  suspicious  trading  patterns,  to 
fijlter  and  to  sort  data  within  reports, 
td  to  expand  review  activities. 
During  1997,  the  Exchange  initiated 
:9  investigations  and/or  reviews  into 
types  of  possible  abuses. 
Ipproximately  80  percent  of  the 
investigations  opened  and  closed  during 
that  period  were  closed  within  the  four- 
month  standard  set  forth  in  Regulation 
^i06.  During  1997,  the  Exchange 
Vitiated  59  dual  trading-related 
iilvestigations  as  a  result  of  its  routine 
reviews  of  exception  reports  and 
referred  15  brokers  and  four  firms  to  a 
disciplinary  action  committee.  During 
that  same  period,  CSCE  assessed 
$14,500  in  fines  in  11  dual  trading- 
related  cases  involving  ten  members  and 
two  member  firms  and  ordered  $928.00 
ii)  restitution  in  four  of  these  cases. 
Commitment  of  Resources — ^TTie 
nunission  finds  that  CSCE  meets  the 
quirements  of  Section  5a(b)(l)(E)  by 
mmitting  sufficient  resources  for  its 
tmde  monitoring  system,  including 
antomating  elements  of  such  trade 
smrveillance  system,  to  be  effective  in 
<^^ecting  and  deterring  violations  and 
by  maintaining  an  adequate  staff  to 
vestigate  and  to  prosecute  disciplinary 

ons.  For  fiscal  year  1997,  CSCE 
mmitted  25  personnel  to  the 
mpliance  and  Market  Surveillance 
plepartments  and  reported  its  total  self- 
iiegulatory  costs  to  he  $4,320,500.21 


"  In  June  1998  NYBT  began  to  implement  plans 
t|>|  combine  and  integrate  the  NYCE  and  CSCE 
compliance  staffs  into  one  department.  This 
oombined  department  is  budgeted  for  25  positions, 
including  a  Vice  President  of  Compliance,  two 
Sanior  Managers,  four  Managers,  and  a  Staff 
Attorney.  In  July  1998  compliance  staff  members 
were  physically  relocated  into  one  area.  The 
Commission  finds  that  the  overall  number  of  staff 
members  assigned  to  compliance  matters  at  NYBT 
is  appropriate  to  the  size  of  the  NYBT  and 
anticipated  volume  of  trading  and  does  not 
anticipate  any  material  change  in  the  performance 
of  the  trade  monitoring  system  with  respect  to  the 
Cocoa  futures  contract  or  with  respect  to  the  other 
aftected  contract  markets  at  NYBT,  Cotton  No.  2 
ftiiures  on  NYCE  and  Sugar  »U  futures  on  CSCE. 


CSCE  reported  its  volume  for  1997  as 
13,066,042  contracts  and  2.200,567 
trades. 

Accordingly,  on  this  date,  the 
Commission  HEREBY  GRANTS  CSCE's 
Petition  for  Exemption  from  the  dual 
trading  prohibition  for  trading  in  its 
Cocoa  futures  contract. 

For  this  exemption  to  remain  in  effect, 
CSCE  must  demonstrate  on  a  continuing 
basis  that  it  meets  the  relevant  statutory 
and  regulatoiy  requirements.  The 
Commission  will  monitor  continued 
compliance  through  its  rule 
enforcement  review  program  and  any 
other  information  it  may  obtain  about 
CSCE's  program. 

Unless  otherwise  specified,  the 
provisions  of  this  Order  shall  be 
effective  on  the  date  on  which  it  is 
issued  and  shall  remain  in  effect  unless 
and  imtil  it  is  revoked  in  accordance 
with  Section  8e(b)(3)(B)  of  the 
Commodity  Exchange  Act,  7  U.S.C. 
§  12e(b)(3)(B).  If  other  CSCE  contracts 
become  affected  contracts  after  the  date 
of  this  Order,  the  Commission  may 
expand  this  Order  in  response  to  an 
updated  petition  that  includes  those 
contracts. 

It  is  so  ordered. 

Dated:  E)ecember  23, 1998. 
Catherine  D.  Dixon, 
Assistant  Secretary  to  the  Commission. 

Concurring  Opinion  of  Commissioner 
Barbara  P.  Holum  On  the  Order 
Granting  a  Dual  Trading  Exemption  to 
the  Coffee,  Sugar  &  Cocoa  Exchange, 
Inc. 

I  concur  in  the  Commission's  decision 
to  grant  a  dual  trading  exemption  to  the 
Coffee,  Sugar  &  Cocoa  Exchange,  Inc. 
(CSCE)  for  the  Cocoa  futures  contract. 
CSCE  has  demonstrated  that  its  trade 
monitoring  system  as  a  whole  does 
detect  and  deter  dual  trading  abuses. 
While  I  concur  in  the  Commission's 
decision  to  grant  CSCE  a  dual  trading 
exemption,  I  think  that  it  is  important 
to  clarify  the  reason  for  my  decision. 
The  trade  monitoring  system  is 
comprised  of  five  elements:  physical 
observation  of  trading  areas;  audit  trail 
system;  recordkeeping  and  surveillance 
systems;  discipUnary  actions;  and 
commitment  of  resources  to  effectively 
detect,  deter  and  discipline  dual  trading 
violations.  No  single  element  should 
dictate  granting,  conditioning  or 
denying  an  exemption,  CSCE's  trade 
monitoring  system  taken  as  a  whole 
meets  the  relevant  statutory  and 
regulatory  requirements  for  a  dual 
trading  exemption. 


Dated:  December  22, 1998. 
BadlMra  P.  Holum, 
Commissioner. 
(FR  Doc.  98-34554  Filed  12-29-98;  8:45  am] 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Privacy  Act  of  1974;  Republication  of 
Systems  of  Records 

AOBICY:  Consumer  Product  Safety 

Commission. 

ACTION:  Republication  and  revision  of 

systems  of  records 

SUMMARY:  The  Consumer  Product  Safety 
Commission  is  republishing  its  Privacy 
Act  systems  of  records  with  certain 
changes,  additions,  and  deletions. 
DATES:  Systems  with  substantive 
changes  will  become  effective  on 
February  8, 1999,  unless  comments  are 
receicved  which  require  a  contrary 
determination. 

ADDRESSES:  Comments  should  be  mailed 
to  the  Office  of  the  Secretary,  Consumer 
Product  Safety  Commission. 
Washington,  DC  20207, 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  F.  Rosenthal.  Office  of  the 
General  Counsel,  Consumer  Product 
Safety  Commission,  Washington,  DC 
20207,  Telephone  (301)  504-0908. 
SUPPt-EMENTARY  INFOMATION:  In 
accordance  with  Presidential 
Memorandum  of  May  14, 1998,  the 
Consumer  Product  Safety  Commission  • 
has  reviewed  its  Privacy  Act  systems  of 
records,  and  is  republishing  its  notices 
of  Privacy  Act  systems  of  records  with 
necessary  changes  and  additions. 
Addresses  have  been  changed 
throughout  to  reflect  the  Commission's 
aurent  location  and  organizational 
structure,  and  minor  stylistic  changes 
have  been  made  to  provide  a  more 
consistent  format  throughout. 
Additional  changes  and  newly 
published  systems  are  noted  below. 

CPSC-1,  Injury  and  Incident 
Investigation  Files.  The  name  of  the 
system  has  been  changed  from  "Ancient 
Reports  (In-Depth)"  to  reflect  the 
inclusion  of  follow-up  instigative 
reports  of  injuries  and  reported 
hazardous  incidents  as  well  as  the 
coded  data  and  one  line  narratives 
received  from  hospitals.  "Purpose(s)" 
and  "Record  Source"  sections  have  been 
added  to  conform  to  standard  practice. 
The  "Storage"  section  now  refers 
generically  to  computer  storage  media, 
since  some  records  are  stored  on  optical 
computer  disks  for  long-term  storage.  A 
sentence  has  been  added  to  describe  the 
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disposition  of  the  original  paper 
records.  A  sentence  has  been  added  to 
the  "Retrievability"  section  to  reflect  the 
fact  that  records  are  also  retrievable  by 
product  category.  A  sentence  has  been 
added  to  the  "Safeguards"  section  to 
cover  investigative  reports  that,  iinlike 
those  received  from  hospitals,  may 
contain  personal  data. 

CPSC-2,  Advisory  Committee 
Records.  The  first  sentence  of  the 
"Routine  uses"  section  has  been  moved 
to  a  new  "Purpose(s)  "  section. 

CPSC-3,  Claims.  The  first  sentence  of 
the  "Routine  uses"  section  has  been 
moved  to  a  new  "Purpose(s)"  section. 
The  system  location  has  been  moved 
from  the  Office  of  Human  Resources 
management  to  the  Office  of  the  General 
Counsel,  and  the  system  manager  has 
been  changed  to  the  General  Counsel. 

CPSC-4,  Hotline  Database.  A  routine 
use  has  been  added  to  permit  the 
Commission  to  forward  complete 
records  to  other  goverrunental  agencies 
having  apparent  jurisdiction  over  the 
products  or  hazards  disclosed  in  the 
records.  The  Commission  sometimes 
receives  commimications  relating  to 
matters  outside  the  Commission's 
jurisdiction,  such  as  those  relating  to 
automobiles.  The  new  routine  use 
would  permit  the  Commission  to 
forward  those  communications  to  the 
appropriate  agency,  such  as  the  National 
Highway  Transportation 
Administration,  that  does  have 
jurisdiction.  The  "retrievability"  section 
no  longer  excludes  the  possibility  of 
retrieval  by  the  name  of  a  victim ' 
different  from  the  person  who  contacts 
the  Conunission.  The  "systems 
exempted"  section  has  been  removed 
because  the  system  is  no  longer  used  for 
purely  statistical  purposes — individual 
records  may  be  used  for  accident 
causation  analysis. 

CPSC-5,  Commissioners'  Biographies. 
The  "Categories  of  individuals"  section 
has  been  narrowed.  This  system  of 
records  now  includes  information  about 
Commissioners  only.  The  first  sentence 
of  the  "Routine  uses"  section  has  been 
moved  to  a  new  "Purpose(s)"  section. 
The  "Routine  uses"  section  itself  has 
been  broadened  to  permit  unrestricted 
disclosure,  which  is  consistent  with  the 
fact  that  the  information  in  the  records 
has  been  furnished  by  the  person  to 
whom  it  pertains  for  the  express 
purpose  of  facilitating  dissemination. 

CPSC-6.  Office  of  the  Inspector 
General  Investigative  Files.  Routine  use 
11  has  been  revisited  in  light  of  the  Debt 
Collection  Improvement  Act  of  1966  to 
allow  disclosure  to  the  Department  of 
the  Treasury  for  the  purpose  of 
collecting  delinquent  debts. 


CPSC-7,  Enforcement  and 
Investigation  Files.  The  name  of  the 
system  has  been  changed  from 
"Enforcement  and  Litigation  Files"  to 
more  accurately  reflect  the  nature  of  the 
system.  The  "Categories  of  Individuals" 
section  has  been  amended  to  include 
the  individuals  who  may  be  named  in 
the  documents  described  in  the 
"Categories  of  Records"  section.  This 
make  the  "Categories  of  Individuals" 
section  consistent  with  the  "Categories 
of  Records"  and  "Retrievabifity" 
sections. 

CPSC-8.  Integrated  Field  System.  The 
routine  use  relating  to  enforcement  and 
litigation  has  been  removed.  Although 
these  records  indirectly  support  the 
Commission's  enforcement  activities, 
they  are  used  only  for  internal 
management  functions. 

CPSC-9,  General  Counsel  Tracking 
System.  No  changes. 

CPSC-10.  Procurement  Files.  In  the 
"Retention"  section  the  reference  to 
destruction  of  computer  records  has 
been  removed. 

CPS-11,  Employee  Motor  Vehicle 
Operators  and  Accident  Report  Records. 
This  system  has  been  deleted.  The 
Commission  no  longer  keeps  records  of 
this  type.  Records  relating  to  claims 
against  the  Commission  arising  from 
motor  vehicle  accidents  allegedly 
caused  by  employees  in  the  course  of 
duty  are  kept  in  the  system  called 
CPSC-3.  Claims. 

CPSC-12,  Employee  Outside  Activity 
Notices.  Additional  authorities  for  the 
record  system  have  been  cited.  The  first 
routine  use  has  been  moved  to  a  new 
"Piupose(s}"  section.  The  retention 
period  has  been  shortened  in  that  the 
records  are  no  longer  kept  after  an 
employee  leaves  the  agency 

CPSC-13.  Personnel  Data  System. 
Race  and  national  origin  and  merit  pool 
identifier  are  no  longer  kept  and  have 
been  removed  from  "Record  categories." 
Information  on  individual  vendors  to 
the  Commission,  including  employee 
who  receive  reimbursement  for 
expenses,  has  been  added  to  that 
section.  Two  new  routine  uses  have 
been  added:  disclosure  in  connection 
with  relevant  litigation,  and  disclosure 
in  connection  with  child  support 
enforcement  actions. 

CPSC-14,  Corrective  Actions  and 
Sample  Tracking  System.  "Sample 
Tracking"  was  added  to  the  system 
name  to  more  accurately  reflect  the 
function  of  the  system.  Some 
organizational  names  were  changed  to 
reflect  a  reorganization  of  the  Office  of 
Compliance.  The  "Categories  of 
Individuals"  section  was  modified  to 
include  the  contact  person  at  the  entity 
under  investigation.  The  "safeguards" 


section  was  modified  to  show  that 
certain  employees  in  the  field  can 
access  the  system. 

CPSC-15,  Employee  Relations  Files. 
The  former  routine  use  nimnber  five  has 
been  moved  to  a  new  "Purpose(s)" 
section.  A  new  routine  use  has  been 
added  to  permit  disclosure  in  relevant 
litigation  without  requiring  a  judicial 
subpoena,  i.e.,  one  actually  signed  by  a 
judge.  The  retention  period  has  been 
increased  fit}m  two  years  to  four  years 
after  an  employee  leaves. 

CPSC-l  6,  Equal  Employment 
Opportunity  (EEO)  Counseling  Files. 
The  name  of  this  system  has  been 
changed  from  "Employee  Upward 
Mobility  Counseling  Files"  to  reflect  a 
narrowed  scope.  It  now  includes  only 
employees  alleging  discrimination.  The 
two  "Categories"  sections  and  a  new 
"Purpose(s)"  section  reflect  this  scope. 
The  retention  period  has  been  changed 
to  a  fixed  two  years  fi^m  "until 
employee  reaches  goal."  The  "Record 
source"  section  has  been  changed  to 
include  witnesses  as  well  as  the 
employee  himself  or  herself. 

CPSC-l  7,  Commissioned  Officers 
Personal  Data  File.  The  record 
categories  section  has  been  shortened  by 
deleting  references  to  data  items  that  are 
no  longer  recorded.  The  first  three 
former  routine  uses  have  been  moved  to 
a  new  "Purpose{s)"  section.  A  new 
routine  use  has  been  added  to  allow 
disclosure,  upon  request,  to  a  state  or 
federal  agency  in  connection  with  hiring 
or  other  personnel  activities. 

CPSC-l  8.  Procurement  Integrity 
Records.  No  change. 

CPSC-l  9,  Office  of  Hazard 
Identification  and  Reduction  Tracking 
System.  This  is  a  proposed  new  system 
that  will  help  the  Office  of  Hazard 
Identification  and  Reduction  manage  its 
projects. 

CPSC-20.  Personnel  Security  File.  No 
change. 

CPSC-21.  Contractor  Personnel 
Security  File.  This  is  a  proposed  new 
system  that  will  store  security 
investigation  reports  on  contractor 
personnel  who  work  onsite  at  the 
Consumer  Product  Safety  Conunission. 

CPSC-22.  CPSC  Management 
Information  System.  References  to 
obsolete  computer  punch  cards  have 
been  removed. 

CPSC-23.  Health  Unit  Medical 
Records.  This  system  has  been  deleted 
because  the  Commission  no  longer  has 
a  health  unit  and  all  records  have  been 
destroyed  in  accordance  with 
"Retention"  section  of  the  former 
CPSC-23. 

CPSC-2 4,  Respirator  Program  Medical 
Reports.  This  is  a  new  system  of  records 
to  cover  the  medical  reports  on 
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E  mployees  whose  job  may  require  them 
to  wear  respirators.  Occupational  Health 
and  Safety  Regulations  requires  such 
ipersons  to  undergo  periodic  medical 
evaluations  of  their  fitness  to  use 
respirators.  The  Public  Health  Service 
performs  these  evaluations  for  the 
jCommission. 

I  The  Chairman  of  the  Committee  on 
IGovemmental  Affairs  of  the  Senate,  the 
Ghainnan  of  the  Committee  on 
Government  Reform  and  Oversight  of 
i^e  House  of  Represenatatives,  and  the 
iOffice  of  Management  and  Budget  have 
been  specifically  notified  of  systems 
CPSC-1.  CPSC-4,  CPSC-5,  CPSC-6, 
i^SC-7.  CPSC-13,  CPSC-14.  CPSC-17, 
GPSC-19,  CPSC-21,  and  CPSC-24,  and 
ihave  received  a  copy  of  this  notice. 

Dated:  December  18, 1998. 
!  vdye  Dunn, 

J  ecretary,  Consumer  Product  Safety 
I  'tommission. 
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Appendix  I    Regional  Office  Address 
i  ippendix  II    Pertinent  Record  Systems  of 

Other  Agencies 

«V«temhame: 
CPSG-1,  Injury  Investigation  Files. 

System  LOCATKNt: 

For  computer  records:  Consumer 
^duct  Safety  Commission,  Directorate 
lor  Epidemiology  and  Health  Sciences, 
4330  East  West  Highway,  Bethesda,  MD 
:  0814. 


For  paper  records:  Consumer  Product 
Safety  Commission,  National  Injury 
Information  Clearinghouse,  4330  East 
We^  Highway,  Bethesda.  MD  20814. 

CATEGORY  OF  MOIVIOUALS  COVERED  BY  THE 

system: 

Victims  of  consumer  product-related 
incidents  or  injuries  on  which  specific 
epidemiologic  data  is  needed  in  order  to 
analyze  and  correct  product  hazards. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

These  records  contain  demographic 
data  on  the  person  involved  in  an 
incident  or  injury,  location  of  the 
incident,  data  on  the  incident,  product 
and  manufacturer  identification,  and  a 
narrative  description  of  the  incident. 
They  may  also  contain  photographs  and 
other  documents  relevant  to  the 
incident. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
15  U.S.C.  2054. 

PURPOSE(S): 

Records  are  used  to  support  CPSC 
staff  work  in  analyzing  the  incidence.  - 
severity,  and  causes  of  consumer 
product  related  injuries. 

ROUTINE  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  INCLUDMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Records  are  used  as  a  compilation 
of  statistical  and  other  information  on 
product-related  injuries  to  support 
CPSC  staff  work  in  analyzing  the 
incidence  and  severity  of  product 
related  injuries  and  to  respond  to 
Congressional  inquiries  and  requests  for 
information  from  private  individuals 
and  private  and  public  organizations. 

2.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

3.  Records  may  be  provided  to 
another  Federal,  State  or  local  agency  or 
authority  engaged  in  activities  relating 
to  health,  safety  or  consumer  protection 
in  accordance  with  section  29(e)  of  the 
Consumer  Product  Safety  Act. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVMG,  ACCESSSIG,  RETAMMO,  AND 
DKPOSMG  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  as  coded  data 
and  computer  images  on  compute 
storage  media.  The  original  hard  copy  of 
investigation  reports  is  maintained  by 
the  National  Injury  Information 
Clearinghouse,  Office  of  Information 
Services,  in  file  folders  and  as  computer 
images.  Hard  copies  are  retired  to  the 
Washington  National  Records  Center, 
Suitland.  Maryland. 


RETRIEVABIUnr: 

Records  are  retrievable  by  a  coded 
number  which  indicates  the  date  of 
assignment  of  the  investigation,  the 
Commission  unit  requesting  the  report, 
and  a  sequential  number  assigned  to  the 
investigation.  Records  are  also 
retrievable  by  product  category. 

safeguards: 

Confidentiality  of  the  identity  of  the 
accident  victim  and  attending  physician 
are  guaranteed  by  the  Consumer  Product 
Safety  Act,  section  25(c)  (15  U.S.C. 
2074(c))  and,  therefore,  names  do  not 
appear  in  the  coded  computer  record 
and  can  not  be  used  for  retrieval.  Hard 
copies  and  computer  images  of 
investigation  reports  are  redacted  as 
necessary  to  remove  identifying 
information  before  they  are  disclosed 
outside  the  Commission. 

RETBinON  AND  DMPOSAL: 

Hard  copy  records  are  maintained  for 
a  period  of  up  to  10  years  on-site, 
subject  to  change  in  Commission  policy. 
They  are  then  sent  to  the  Washington 
National  Records  Center  in  Suitland, 
Maryland  and  destroyed  after  30  years. 
Computer  records  are  maintained 
indefinitely. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director.  National  Injury  Information 
Clearinghouse,  Office  of  Information 
Services,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207. 

NOmCATION  PROCEDURE: 

Freedom  of  Information/Privacy  Act 
Officer,  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  notification. 

RECORD  SOURCE  CATEGORIES: 

Information  is  provided  by  victims 
and  their  families,  witnesses,  public 
safety  and  law  enforcement  agencies, 
and  others  having  knowledge  of 
drcimistances  of  incidents  or  injuries.  ■ 

CP8C-2 

systbiiname: 

CPSC-2.  Advisory  Committee 
Records. 

SYSTEM  location: 

Consumer  Product  Safety 
Commission,  Directorate  for 
Epidemiology  and  Health  Sciences, 
4330  East  West  Highway,  Bethesda,  MD 
20814. 
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categories  of  inomouals  covered  by  the 
system: 

Individuals  seeking  or  nominated  for 
or  selected  for  membership  on  CPSC 
Advisory  Committees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  of  applicants  contain  an 
individual's  name,  address,  personal 
history  and  qualifications,  any 
correspondence  with  the  individual  and 
any  Commission  memoranda  relating  to 
the  selection  of  the  individual.  Records 
of  members  additionally  contain 
information  about  the  member's 
financial  compensation  and 
Commission  documents  relating  to  the 
individual's  service  as  a  member. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

15  U.S.C.  2077  and  15  U.S.C.  1275. 

PURPOSE(S): 

These  records  are  used  to  select 
candidates  for  filling  vacancies  on 
advisory  committees  and  to  administer 
the  operation  of  the  conmiittees. 

ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  INCUX>MQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosures  pursuant  to  5  U.S.C. 
552a(b)(l2).  Pursuant  to  5  U.S.C. 
552a(b)(12),  disclosiu«s  may  be  made  to 
a  consumer  reporting  agency  as  defined 
in  the  Fair  Credit  Reporting  Act  (15 
U.S.C.  1681a(f))  or  the  Federal  Claims 
Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3)). 

POLICIES  AND  PRACTICES  FOR  STORING 
RETRIEVING,  ACCESSING,  RETAlNNiG,  AND 
DISPOSWQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  hard  copy. 

RETRIEVABIUTY: 

Records  are  indexed  alphabetically  by 
name  of  committee  and  then  by  name  of 
applicant  or  member. 

SAFEGUARDS: 

Records  are  maintained  in  file 
cabinets  in  a  secured  area. 

RETENTION  AND  DISPOSAL: 

Applicants'  and  nominees'  records  are 
retained  until  new  applications  are 
solicited  or  committee  is  terminated  and 
then  destroyed.  Members'  records  are 
retained  for  2  years  after  termination  of 
membership  and  then  destroyed. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Committee  Management  Officer, 
Directorate  for  Epidemiology  and  Health 
Sciences,  Consumer  Product  Safety 
Commission,  Washington,  E)C  20207. 

NorriCATiON  procedure: 

Freedom  of  Information/Privacy  Act 
Officer,  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207. 

record  access  procedures: 
Same  as  notification. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  notification. 

RECORD  SOURCE  CATEGORIES: 

Information  is  provided  by  applicants, 
nominees  for,  and  members  of  Advisory 
Committees  and  by  Commission  staff. 

CPSC-3 

SYSTEM  names: 

CPSC-3,  Claims, 

system  location: 

Consumer  Product  Safety 
Commission,  Office  of  the  General 
Counsel,  4430  East  West  Highway, 
Bethesda,  MD  20814.<< 

categories  of  indivduals  covered  by  the 
system: 

CPCS  employees  sustaining  personal 
property  damage  or  loss  incident  to 
service;  CPSC  employees  involved  in 
situations  where  personal  injury  or 
property  damage  to  others  results  from 
wrongful  or  negligent  act  or  omission  of 
employee  acting  within  scope  of 
emplojrment;  claimants  sustaining 
injury  or  property  damage  due  to 
activities  of  CPSC  or  its  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

These  records  contain  claims  for 
money  damages,  accident  and 
investigative  reports,  and 
correspondence  and  other  documents 
concerning  claims  or  potential  claims. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE  SYSTEM: 

31  U.S.C.  3721;  28  U.S.C.  1346(b), 
2672. 

PURPOSE(S): 

(a)  for  processing  claims  and  litigation 
imder  the  Federal  Tort  Claims  Act  or  the 
Military  Personnel  and  Civilian 
Employee's  Claims  Act;  (b)  For 
preparation  of  reports. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 


from  the  congressional  office  made  at 
the  request  of  that  individual. 

2.  Information  from  a  record  in  this 
system  of  records  may  be  disclosed  to  a 
person  or  entity  having  a  legal  interest 
in  the  claim. 

3.  Information  may  be  disclosed  to 
Federal,  state,  or  local  law  authorities, 
court  authorities,  administrative 
authorities,  for  use  in  connection  with 
civil,  criminal,  administrative,  and 
regulatory  proceedings  and  actions 
relating  to  the  claim. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DBPOSMG  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  hard  copy. 

retrievability: 

Records  are  indexed  alphabetically  by 
name  of  individual  claimant. 

safeguards: 

Records  are  maintained  in  a  file 
cabinet  in  a  secured  area.  Access  to  such 
area  is  limited  to  those  persons  whose 
official  duties  require  such  access. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  up  to  six  years 
after  case  is  closed.  Disposal  is  by 
normal  procedures. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

General  Counsel,  Consumer  Product 
Safety  Commission,  Washington,  DC 
20207. 

NOTIFICATION  PROCEDURE: 

Freedom  of  Information/Privacy  Act 
Officer,  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  notification. 

RECORD  SOURCE  CATEGORIES: 

Information  is  provided  by  (1)  the 
individual  to  whom  the  record  pertains 
(2)  CPSC  and/or  employees  (3) 
affidavits,  statements,  or  testimony  of 
witnesses  (4)  official  documents  relating 
to  the  claim  (5)  correspondence  from 
organizations  or  persons  involved. 

CPS&-4 

SYSTEM  NAME: 

CPSC-4,  Hotline  Database. 

SYSTEM  location: 

Consumer  Product  Safety 
Commission,  Office  of  Information 
Systems,  4330  East  West  Hi^way, 
Bethesda,  MD  20814. 
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MTEQOmES  OF  MOIVnUALS  COVERED  BY  THE 

nrsTBi: 

Persons  who  contact  the  Consumer 
*roduct  Safety  Commission  to  report 
x)nsimier  product  associated  injiuies. 
Ihiesses,  deaths,  incidents,  or  perceived 
lazards  associated  with  consumer 
)roducts,  or  request  information  about 
iuch  matters;  and  other  persons 
dentified  by  the  reporting  persons  as 
dctims  of  consiuner  product  associated 
ncidents. 

^ATEOORIES  OF  RECORDS  M  THE  SYSTEM: 

Information  about  accidents,  injuries, 
llnesses,  death,  and  suspected  safety 
lazards  associated  with  consimier 
iroducts.  The  records  contain  hee  form 
larratives,  and  a  variety  of  fields 
dedicated  to  specific  data  about 
lifferent  types  of  products  or  incidents, 
lecords  contain  personal  information 
mch  as  the  name,  address,  and 
telephone  number  of  the  person 
submitting  the  information  and  in  some 
::ases  of  the  victim,  if  different. 

MmtORrtY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Section  5  of  the  Consumer  Product 
Safety  Act,  15  U.S.C.  2054. 

njRP06E(s): 

To  collect  data  on  hazards,  defects, 
njuuries,  illnesses,  and  deaths  associated 
Mrith  consimier  products;  to  respond  to 
nquiries  from  the  public;  to  record 
}ersonal  information  to  permit  further 
nteraction  with  persons  submitting  data 
sr  persons  named  by  those  who  submit 
lata;  to  further  public  safety  by  helping 
determine  the  cause  of  injuries  and 
deaths  associated  with  consumer 
)roducts. 

MUTINE  USES  OF  RECORDS  MAINTAMEO  IN  THE 
IVSTEM,  MCUIDMO  CATEGORIES  OF  USERS  AND 
rHE  PURPOSES  OF  SUCH  USES: 

1.  Records  are  disclosed  to  contractor 
)ersonnel  who  operate  the  Consumer 
'roduct  Safety  Commission's  Hotline 
md  who  enter  data  into  the  database. 

2.  Copies  of  records  are  mailed  to 
wallers  for  their  verification  of  the 
nformation  provided. 

3.  Copies  of  records  may  be  sent  to 
sources  of  consiuner  products  identified 
n  the  records  (e.g.,  manufacturers, 
distributors,  or  retailers)  and  may  be 
distributed  to  others,  but  any  personal 
dentifying  information  is  deleted  before 
mch  disclosure  unless  permission  to 
disclose  such  personal  identifying 
nformation  has  been  explicitly  granted 
n  writing  by  the  person  in  question. 

4.  Copies  of  records  may  be  sent  to 
}ther  governmental  agencies  having 
ipparent  jurisdiction  over  the  products 
)r  hazards  disclosed  in  a  record. 


POUCieS  AND  PRACTICES  FOR  STORMQ, 
RETRIEVMQ,  ACCES8MIQ,  RETAMMQ,  AND 
DBP08M0  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  by  a  computer 
database  management  system  on  a  local 
and  wide  area  network.  Paper  copies  of 
individual  computer  records  are  made 
by  the  Hotline  staH  and  are  stored  by 
month  and  by  name  of  the  person  who 
contacted  the  Hotline.  Other  paper 
copies  are  made  available  to 
Commission  staff  but  are  not  stored  by 
name  or  other  individual  identifier. 

retrievabiuty: 

Records  are  retrievable  by  a  variety  of 
fields,  including  the  name  of  the  person 
who  submitted  the  information. 

safeguards: 

Access  to  the  computer  records 
requires  the  use  of  two  passwords:  one 
to  access  the  agency's  computer  network 
and  another  to  access  the  database. 
Access  is  limited  to  those  with  a 
particular  need  to  know  the 
information — selected  Commission 
employees  and  the  contractor 
employees  who  operate  the  Hotline. 

RETENTION  AND  DI8P08AU 

Computer  records  are  maintained 
indefinitely.  Paper  records  are  kept  for 
10  years  and  then  transferred  to  a 
Federal  Records  Center. 

SYSTEM  MANA0ER(S)  and  address: 

Hotline  Project  Officer, 
Communication  Services  Division, 
Office  of  Information  Services, 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207. 

NOTFICATION  PROCEDURE: 

Freedom  of  Information/Privacy  Act 
Officer,  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  notification. 

RECORD  SOURCE  CATEGORIES: 

Information  in  these  records  is 
initially  supplied  by  persons  who 
contact  the  Commission.  The 
Commission  may  solicit  additional  or 
verifying  information  from  those 
persons  or  from  other  persons  who  were 
identified  as  victims. 

CPSC-6 

SYSTEM  NAME: 

CPSC-5,  Commissioners'  Biographies. 


SYSTEM  location: 

Consumer  Product  Safety 
Commission,  Office  of  Information  and 
Public  A^airs,  4330  East  West  Highway. 
Bethesda,  MD  20814. 

CATEGORCS  OF  INDIVDUAU  COVERED  BY  THE 
SYSTEM: 

CPSC  Commissioners  who  have 
submitted  biographical  information. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  record  contains  a  brief  statement 
of  information  relating  to  educational 
and  professional  bacl^round  and 
present  position  and  responsibilities 
within  the  Commission. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
15  U.S.C.  2051-83. 

PURPOSE(S): 

This  information  is  furnished  to  the 
public  media,  including  the  Internet,  in 
connection  with  Commissioners' 
activities  and  Commissioners' 
participation  in  conferences,  meetings 
and  other  functions. 

ROUTINE  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  mCLUOVIG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  may  be  made  to  anyone 
who  makes  a  request. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING.  RETAINMIG.  AND 
DiSPOSMG  OF  RECORDS  IN  THE  SYSTEM: 

storage: 
Records  are  maintained  in  hard  copy. 

RETRIEVABtUTY: 

Records  are  indexed  alphabetically  by 
name  of  the  Commissioner. 

safeguards: 

Records  are  maintained  in  secured 
areas. 

RETENTION  AND  DISPOSAU 

Records  are  maintained  until  the 
Commissioner  leaves  the  agency. 
Disposal  is  by  normal  methods. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Office  of  Information  and 
Public  Affairs.  Consumer  Product  Safety 
Commission,  Washington,  DC  20207. 

NOTFICATION  PROCB}URE: 

Freedom  of  Information/Privacy  Act 
Officer,  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification. 

CONTESTRiG  RECORD  PROCEDURES: 

Same  as  notification. 
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RCCORO  SOURCE  CATEQORES: 

Infonnation  in  this  record  is  furnished 
by  the  employee  to  whom  it  pertains. 

CPSC-6 

SYSTEM  name: 

CPSC-6.  OfBce  of  the  Inspector 
General  Investigative  Files. 

SYSTEM  location: 

Office  of  the  Inspector  General 

Consumer  Product  Safety 
Commission.  4330  East  West  Highway, 
Bethesda,  MD  20814. 

cateqomes  of  moivduals  covbied  by  tne 
system: 

Individuals  who  are  or  have  been  the 
subject  of  an  Office  of  he  bspector 
General  investigation  relating  to  the 
programs  and  operations  of  the 
Commission  including,  but  not  limited 
to,  current  and  former  employees, 
contractor  or  subcontractor  personnel, 
as  well  as  other  individuals  whose 
actions  afiiact  the  Commission,  its 
programs,  or  its  operations. 

CATEQOMES  OF  RECORDS  M  the  SYSTBK 

All  records  relevant  to  an  Inspector 
General  investigation  including 
correspondence;  internal  staff 
memoranda;  copies  of  subpoenas  issued 
during  the  investigation;  affidavits, 
statements  firom  witnesses,  transcripts  of 
any  testimony  taken  in  the  investigation 
and  accompanying  exhibits;  documents 
and  records  obtained  during  the 
investigation;  interview  notes  and 
working  papers  of  the  Office  of  the 
Inspector  General's  staff;  opening 
lepoits,  progress  rejports.  and  final 
reports  containing  nnHings  and 
recommendations  of  appropriate  action; 
and  other  investigatory  information  or 
data  relating  to  alleged  or  suspected 
criminal,  civil,  or  administrative 
violations  or  similar  wrongdoing  by 
subject  individuals. 

AinWNSrY  FOR  HAMTENANCE  OF  THE  SYSraK 

Inspector  General  Act  of  1978,  as 
amended,  S  U.S.C  App. 

FURP06E(S): 

Tliis  system  is  maintained  for  the 
purposes  of  conducting  and 
documenting  investigations  conducted 
by  the  Office  of  the  Inspector  General, 
or  other  investigative  agencies  assisting 
the  Office  of  the  Inspector  General, 
regarding  CPSC  personnel,  programs, 
and  operations;  docimienting  the 
outcome  of  Inspector  General  reviews  of 
allegations  and  complaints  received  by 
the  Office  of  the  Inspector  General 
concerning  CPSC  personnel,  programs, 
and  operations;  aiding  in  the 
prosecution  or  imposition  of  criminal. 


civil,  or  administrative  sanctions  against 
subjects  of  Inspector  General 
investigations;  reporting  the  results  of 
investigations  to  the  Chairman  of  the 
Commission  and  CPSC  managers  for 
their  use  in  operating  and  evaluating 
their  programs;  and  compiling 
information  necessary  to  fulfill  any 
reporting  reqiiirements  by  the  Inspector 
General  Act. 

ROUTSC  USES  OF  RECORDS  MASfTAMED  M  THE 
SYSTEM,  MCUMNQ  CATEQORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  in  the  system  may  be 
disclosed: 

1.  To  an  appropriate  governmental 
agency,  whether  federal,  state,  or  local, 
where  there  is  an  indication  of  a 
violation  or  a  potential  violation  of  law, 
regulation,  or  order,  whether  dvil  or 
criminal  in  nature,  which  that  agency  is 
charged  with  investigating  or  enforcing. 

2.  To  federal,  state,  or  local 
governmental  authorities  in  order  to 
obtain  information  or  records  relevant  to 
an  Inspector  General  investigation. 

3.  To  fiaderal,  state  or  local 
governmental  authorities  maintaining 
civil,  criminal,  or  other  relevant 
information,  such  as  ciurent  licenses,  to 
obtain  information  relevant  to  a 
Commission  decision  concerning  the 
hiring  ot  retention  of  an  employee,  the 
issuance  of  a  seciuity  clearance,  the 
award  of  a  contract,  or  the  issuance  of 

a  grant  or  other  benefit. 

4.  To  federal,  state,  or  local 
governmental  authorities  in  response  to 
their  request  in  connection  with  the 
hiring  or  retention  of  an  employee, 
disciplinary  or  other  administrative 
action  concerning  an  employee,  the 
issuance  of  a  security  clearance,  the 
reporting  of  an  investigation  of  an 
employee,  the  award  of  a  contract,  or 
the  issuance  of  a  licmise,  grant,  or  other 
benefit,  to  the  extent  that  the 
infonnation  is  relevant  and  necessary  to 
the  requesting  agency's  decision  in  the 
matter. 

5.  To  non-governmental  parties  where 
those  parties  may  have  information  the 
Office  of  the  Inspector  General  seeks  to 
obtain  in  connection  with  an 
investigation. 

6.  To  independent  auditors  or  other 
private  firms  with  which  the  Office  of 
the  Inspector  General  has  contracted  to 
carry  out  an  independent  audit  or 
investigation,  or  to  collate,  aggregate,  or 
otherwise  refine  data  collected  in  the 
system  or  records.  These  contractors 
will  be  required  to  maintain  Privacy  Act 
safaguards  with  respect  to  such  records. 

7.  To  the  Office  of  the  General 
Counsel  of  the  Commission,  the 
Department  of  Justice,  or  other  law 
enforcement  authorities,  for  disclosure 


by  such  parties  to  extent  relevant  and 
necessary,  when  the  defendant  in 
litigation  is: 

a.  The  Commission,  any  component  of 
the  Commission,  or  any  employee  of  the 
Commission  acting  in  his  or  her  offical 
capacity; 

b.  The  United  States  where  the 
litigation,  if  successful,  is  likely  to  affect 
the  operations  of  the  Commission;  or 

c.  Any  Commission  employee  sued  in 
his  or  her  individual  capacity  where  the 
Department  of  Justice  and/or  the  Office 
of  die  General  Counsel  of  the 
Commission  agree  to  represent  such 
employee. 

8.  To  a  court  or  adjudicative  body 
where  the  Commission  is  a  party  to  the 
litigation  or  has  an  interest  in  such 
litigation,  the  records  are  relevant  and 
necessary  to  the  litigati(m,  and 
disclosure  of  the  records  is  compatible 
with  the  purpose  for  which  the  records 
were  collected. 

9.  To  a  Congressional  office  fiom  the 
record  of  an  individual  in  response  to 
an  inquiry  from  the  Congressional  office 
made  at  Uie  request  of  that  individual, 
but  only  to  the  extent  the  reccmi  would 
be  legally  accessible  to  that  individual. 

10.  To  other  Commission  employees 
in  the  course  of  employee  disciplinary 
proceedings. 

11.  To  the  Department  of  the  Treasury 
or  debt  collection  agmdes  for  the 
purpose  of  collecting  delinquent  debts 
owed  to  the  Commission,  as  authorized 
by  the  Debt  Collection  Act  31  U.S.C. 
3718,  and  subject  to  applicable  Privacy 
Act  safeguards. 

12.  To  the  Office  of  Personnel 
Management,  the  Office  of  Government 
Ethics,  the  Merit  Systems  Protection 
Board,  the  Office  of  the  Special  Counsel, 
the  Equal  Employment  Opportunity 
Commission,  or  the  Federal  Labor 
Relations  Authority  or  its  Gen««l 
Counsel,  those  records  or  portions 
thereof  which  are  relevant  and 
necessary  to  carrying  out  their 
authorized  functions. 

13.  To  any  direct  recipient  of  federal 
funds,  such  as  a  contractor,  where 
information  in  a  record  reflects  serious 
inadequacies  by  the  recipient's 
personnel  and  disclosure  of  the  recrad 
is  fat  purpose  of  permitting  the 
recipient  to  take  corrective  action 
beneficial  to  the  Government 

14.  To  a  grand  jury  pursuant  either  to 
a  federal  or  state  grand  jury  subpoena, 
or  to  a  prosecution  request  that  such 
record  be  released  for  the  purpose  of  its 
introduction  to  a  grand  jury,  where  the 
subpoena  or  request  has  been 
specifically  approved  by  a  court 
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I  mCLOSURE  TO  CONSUMER  REPORTING 
JtQENCIES: 

Disclosures  pursuant  to  5  U.S.C. 

.  '52a(b)(12).  Pursuant  to  5  U.S.C. 

i  i52a(b)(12),  disclosure  may  be  made  to 

i  I  consumer  reporting  agency  as  defined 
a  the  Fair  Credit  Reporting  Act  (15 
J.S.C.  1681a(f))  or  the  Federal  Claims 

I  k)Uection  Act  of  1966  (31  U.S.C. 

:  1701(a)(3)). 

KXJaES  AND  PRACTICES  FOR  STORMO, 
I  lETMEVmO,  ACCESSmO,  RETAmmO,  AND 
I  IttPOSMO  OF  RECORDS  IN  THE  SYSTEM: 

fTORAQE: 

Records  are  maintained  in  hard  copy 
tit  on  computer  diskettes. 

I  ietrievabiuty: 

The  records  are  retrieved  by  the  name 
( if  the  subject  of  the  investigation  or  by 
I  i  unique  control  nimiber  assigned  to 
( lach  investigation. 

IIAFEQUAROS: 

These  records  are  available  only  to 
I  hose  persons  whose  official  duties 
1  equire  such  access.  Paper  records  and 
computer  diskettes  are  kept  in  limited 
( tccess  areas  during  duty  hours  and  in 
i  afe-type  file  cabinets  in  locked  offices 
)  it  all  other  times.  Highly  sensitive 
1  ecords  are  created  on  a  personal 
( :omputer,  stored  on  paper  or  diskettes, 

nd  then  deleted  from  computer  storage. 

.ess  sensitive  records  may  be  created 
I  nd  stored  in  password-protected 
t  omputer  files. 

9etentk)n  and  disposal: 
The  Investigative  Files  are  kept 

i  adefinitely. 

4V8TEM  MANAQER(S)  AND  ADDRESS: 

Inspector  General,  Office  of  the 
kspector  General,  Consimier  Product 
iafety  Commission,  Washington,  DC 
:  0207. 

4oTFICATION  PROCEDURES: 

Freedom  of  Information/Privacy  Act 
^fficer,  Office  of  the  Secretary, 
( )onsumer  Product  Safety  Commission, 
^  Vashington,  DC  20207. 

BGCORD  ACCESS  PROCEDURES: 

Same  as  notification. 


QONrESTINQ  RECORD  PROCEDURES: 

Same  as  notification. 

lleCORD  SOURCE  CATEGORIES: 

Information  is  supplied  by: 
bdividuals  including,  where 
srecticable,  those  to  whom  the 
i  iformation  relates;  witnesses, 
( orporations  and  other  entities;  records 
( f  individuals  and  of  the  Commission; 
I  scords  of  other  entities  such  as  federal, 
breign,  state  or  local  bodies  and  law 


enforcement  agencies;  documents; 
correspondence  relating  to  litigation; 
transcripts  of  testimony;  and 
miscellaneous  other  sources. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

All  portions  of  this  system  of  records 
which  fall  within  5  U.S.C.  552a(k)(2) 
(investigatory  materials  compiled  for 
law  enforcement  purposes)  and  5  U.S.C. 
522a(k)(5)  (investigatory  materials  solely 
compiled  for  suitability  determinations) 
are  exempt  from  5  U.S.C.  552a(c)(3), 
(mandatory  accounting  of  disclosures);  5 
U.S.C.  552a(d),  (access  by  individuals  to 
records  that  pertain  to  them);  5  U.S.C. 
552a(e)(l),  (requirement  to  maintain 
only  such  information  as  is  relevant  and 
necessary  to  accomplish  an  authorized 
agency  purpose);  5  U.S.C.  552a(e)(4)(G), 
(mandatory  procediues  to  notify 
individuals  of  the  existence  of  records 
pertaining  to  them);  5  U.S.C. 
552a(e)(4)(H),  (mandatory  procedures  to 
notify  individuals  how  they  can  obtain 
access  to  and  contest  records  pertaining 
to  them);  5  U.S.C.  552a(e)(4)(I), 
(mandatory  disclosure  of  record  source 
categories);  and  the  Commission's 
regulations  in  16  CFR  part  1014  which 
implement  these  statutory  provisions. 

CPSC-7 

SYSTEM  NAME: 

CPSC-7,  Enforcement  and 
Investigation  Files. 

SYSTEM  location: 

Office  of  Compliance,  and  Office  of 
the  General  Counsel,  Consumer  Product 
Safety  Commission,  4330  East  West 
Highway,  Bethesda,  MD  20814. 

CATEGORIES  OF  INDIVDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  are  the  authors  or 
recipients  of,  or  mentioned  in, 
documents  received  by,  or  generated  by, 
the  Consumer  Product  Safety 
Commission  in  preparation  for,  or  the 
conduct  of,  potential  or  actual 
administrative  or  judicial  enforcement 
actions,  and  individuals  mentioned  in 
such  dociunents. 

CATEGORIES  OF^RECORDS  IN  THE  SYSTEM: 

Memoranda,  correspondence,  test 
reports,  injury  reports,  notes,  and  any 
other  docimients  relating  to  the 
preparation  for,  or  conduct  of,  potential 
or  actual  administrative  or  judicial 
enforcement  actions.  The  materials  may 
contain  personal  information  as  well  as 
purely  legal  and  technical  information. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

15  U.S.C.  1194, 1195, 1196,  1264, 
1265, 2069,  2070. 


PURPOSE(S): 

These  files  are  used  by  Commission 
attorneys,  compliance  officers  and 
supporting  technical  staff  investigating 
product  hazards  and  enforcing  the 
Conunission's  statutory  authority. 

ROUTINE  USES  OF  RECORDS  MAMTAMEO  M  THE 
SYSTEM.  MCUIDMO  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  These  records  may  be  cited  and 
quoted  in  the  course  of  enforcement 
negotiations,  and  in  pleadings  filed  with 
an  adjudicative  body  and  served  on 
opposing  coimsel. 

2.  They  may  be  disclosed  to  the 
Department  of  Justice  in  connection 
with  the  conduct  of  litigation. 

POUCtES  AND  PRACTICES  FOR  STORMO. 
RETRIEVMO,  ACCESSMO.  RETAMMG.  AND 
DBPOSMG  OF  RECORDS  MTHE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders  or 
computer  files  or  both. 

RETRIEVABILmr: 

Paper  records  may  be  filed  by  and 
retrievable  by  name  of  the  document's 
author  or  addressee  or  by  other  indicia. 
Computer  records  are  indexed  by,  and 
retrievable  by  the  names  and  other 
indicia  of  authors  and  addresses,  and 
may  permit  retrieval  by  names 
elsewhere  in  documents. 

safeguards: 

Paper  records  are  kept  in  secure  areas. 
Computer  records  are  protected  by 
passwords  available  only  to  staff  with  a 
need  to  know. 

RETENTION  AND  DISPOSAL: 

Records  are  kept  indefinitely. 

SYSTEM  MANAGER<S)  AND  ADDRESS: 

General  Counsel;  Director,  Office  of 
Compliance  Consumer  Product  Safety 
Commission,  Washington,  DC  20207. 

NOTFICATION  PROCEDURE: 

Freedom  of  Information/Privacy  Act 
Officer,  Consiuner  Product  Safety 
Commission,  Washington,  DC  20207. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  notification. 

RECORD  SOURCE  CATEGORIES: 

These  records  come  from 
organizations  and  individuals  under 
investigation;  from  Commission 
attorneys,  compliance  officers, 
investigators,  and  supporting  technical 
staff;  and  from  other  sources  of 
information  relevant  to  an  investigation 
or  adjudication. 
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SYSTEMS  EXEMPTED  FROM  CBITMN  PROVISIONS 
OF  THE  act: 

All  portions  of  this  system  of  records 
which  fall  within  5  U.S.C.  552a(k)(2) 
(investigatory  materials  compiled  for 
law  enforcement  purposes)  are  exempt 
from  5  U.S.C.  552a(c)(3).  (mandatory 
accounting  of  disclosures);  5  U.S.C. 
552a(d),  (access  by  individuals  to 
records  that  pertain  to  them);  5  U.S.C. 
552a(e)(l),  (requirement  to  maintain 
only  such  information  as  is  relevant  and 
necessary  to  accomplish  an  authorized 
agency  purpose);  5  U.S.C.  552a(e)(4)(G), 
(mandatory  procedures  to  notify 
individuals  of  the  existence  of  records 
pertaining  to  them);  5  U.S.C. 
552a(e)(4)(H),  (mandatory  procedures  to 
notify  individuals  how  they  can  obtain 
access  to  and  contest  records  pertaining 
to  them);  and  5  U.S.C.  552a(e)(4)(I), 
(mandatory  disclosure  of  record  source 
categories);  as  well  as  the  Commission's 
regulations  in  16  CFR  part  1014  which 
implement  diese  statutory  provisions. 

CPSC-8 

SYSTEM  name: 

CPSC-«,  Integrated  Field  System. 

SYSTEM  location: 

Directorate  for  Field  Operations, 
Consumer  Product  Safety  Commission, 
4330  East  West  Highway,  Bethesda,  MD 
20814. 

categories  of  indivduals  covered  by  the 
system: 

Employees  and  persons  signing 
affidavits  related  to  items  acquired  for 
testing  or  evidentiary  purposes  by  the 
Commission. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

These  records  contain  data  regarding 
inspections,  accident  investigations, 
recall  effectiveness  checks,  and  the 
collection  and  custody  of  product 
samples  for  testing  or  evidentiary 
purposes.  These  records  contain  task 
assignments  made  to  field  personnel, 
the  names  of  the  designated  personnel 
and  their  supervisors,  initial  target 
completion  dates,  revised  target 
completion  dates,  and  actual 
completion  dates. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
15  U.S.C.  2053.  2076(f). 

PURPOSE(S): 

The  Directorate  of  Field  Operations 
and  the  Office  of  Compliance  use  this 
system  to  manage  their  operations  and 
document  the  results  of  their 
investigatory  activities  for  potential 
enforcement  action  by  the  Commission. 
The  system  is  accessed  and  used  in  the 
field  by  supervisors,  investigators,  and 


compliance  officers,  and  at  headquarters 
by  compliance  officers,  attorneys,  and 
managers.  It  is  used  to  monitor  staff 
workloads  and  may  be  used  to  evaluate 
staff  performance.  Statistical 
compilations  from  these  records  may  be 
used  in  reports  to  Congress  or  the  press. 

ROUTINE  USES  OF  RECORDS  MAINTAMED  IN  THE 
SYSTEM,  INCLUDMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

None. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

These  records  are  stored  in  a 
computer  database  system.  Users  of  the 
system  may  make  printouts  of  selected 
portions  of  the  records  fit>m  time  to 
time. 

RETRIEVABIUTY: 

Information  may  be  retrieved  by  any 
field,  including  personal  name  or 
identifiers,  by  authorized  headquarters 
and  field  staff. 

safeguards: 

Access  to  the  computer  records 
requires  two  separate  passwords,  one  for 
the  network  on  which  the  database 
resides  and  one  for  the  database  itself. 
Paper  records  are  kept  in  secure 
locations. 

RETENTION  AND  DISPOSAL: 

Records  are  kept  indefinitely. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Deputy  Executive  Director, 
Directorate  for  Field  Operations, 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207. 

NOTFICATION  PROCEDURE: 

Freedom  of  Information/Privacy  Act 
Officer,  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207, 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  notification. 

RECORD  SOURCE  CATEGORIES: 

Information  comes  primarily  from 
field  staff  and  their  supervisors. 

CPSC-« 

SYSTEM  name: 

CPSC-9,  General  Counsel  Tracking 
System. 

SYSTEM  LOCATION: 

Office  of  the  General  Counsel, 
Consumer  Product  Safety  Conunission, 


4330  East  West  Highway,  Bethesda,  MD 
20814. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Attorneys  working  in  the  Office  of  the 
General  Counsel. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Descriptions  and  dates  of 
assignments;  comments;  starting  and 
completion  dates;  due  dates;  names  of 
attorneys  to  whom  assignments  are 
given;  names  of  divisions  within  the 
Office  of  the  General  Counsel. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

44  U.S.C.  3101;  15  U.S.C.  2051  et  seq.; 
16  CFR  1000.14. 

PURPOSE(S): 

To  manage  the  workflow  in  the  Office 
of  the  General  Coimsel;  to  assure  timely 
completion  of  assignments;  to  respond 
to  queries  from  other  units  of  the 
Consumer  Product  Safety  Commission; 
to  assist  in  evaluating  attorney 
performance. 

ROUTINE  USES  OF  RECORDS  MAINTAMED  IN  THE 
SYSTEM,  INCLUDMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

None. 

POUaES  AND  PRACTICES  FRO  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSMG  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  by  a  computer 
database  management  system.  Hard 
copy  printouts  of  selected  groups  of 
records  aie  made  from  time  to  time. 

retrievability: 

Records  are  retrievable  by  any  field, 
including  attorney  name. 

SAFEGUARDS: 

Access  to  the  records,  and  to  fields 
within  the  records,  is  controlled  by 
passwords.  Records  are  accessible  by  all 
Office  of  the  General  Counsel  staff,  but 
not  by  others.  Only  supervisory  staff 
may  create  records,  assign  or  extend  due 
dates,  or  enter  completion  dates. 

retention  and  disposal: 

Old  records  are  purged  from  time  to 
time,  based  on  need  for  computer 
storage  space. 

system  manager(s)  and  address: 

General  Coimsel,  Consumer  Product 
Safety  Commission,  Washington,  DC 
20207. 

NOTFICATION  PROCEDURE: 

Freedom  of  Information/Privacy  Act 
Office,  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207. 
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F^ECORD  ACCESS  PROCEDURES: 

Same  as  notification. 

Contesting  record  procedures: 
Same  as  notification. 

llECORD  source  CATEGORIES: 

Information  in  these  records  is 
supplied  by  the  attorneys  themselves 
and  by  supervisors. 

CPSC-IO 

SrSTEMNAME: 

CPSC-10,  Procurement  Files. 

I  rSTEM  LOCATION: 

Division  of  Procurement  Services, 
C  lonsumer  Product  Safety  Commission, 
^  330  East  West  Highway,  Bethesda,  MD 
20814. 

oategories  of  indmduals  covered  by  the 
system: 

Individuals  who  sell  goods  or  services 
t  J  the  Consumer  Product  Safety 
Commission. 

C  ATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Contracts,  proposals,  purchase  orders, 
dorrespondence  and  other  documents 
related  to  specific  procurements  firom 
individuals.  These  records  may  include 
aocial  security  nimiber,  home  address, 
Home  telephone  number,  and  sometimes 
Other  personal  data.  Documents  related 
I J  procurements  from  corporations, 
I  artnerships,  or  other  such  business 
entities  are  not  included  in  this  system 
qf  records. 

I UTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

15  U.S.C.  2076. 
P  JRPOSE(S): 

These  records  support  all  facets  of  the 
I  !ommission's  procurement  activities. 

Routine  uses  of  records  maintamed  in  the 
sivstem,  mcludmq  categories  of  users  and 
rue  purposes  of  such  uses: 

1.  To  the  U.S.  Department  of  Justice 
when  related  to  litigation  or  anticipated 
itigation. 

2.  To  the  appropriate  Federal,  State, 
ir  local  investigation  or  enforcement 
igency  when  there  is  an  indication  of  a 
molation  or  potential  violation  of  statute 
It  regulation  in  connection  with  a 
irocurement. 

3.  To  a  Congressional  office  in 

1  isponse  to  an  inquiry  made  at  the 
1  iquest  of  the  individual  who  is  the 
i  ibject  of  the  record. 

4.  To  the  General  Accounting  Office 
J 1  the  event  of  a  procurement  protest 

]  ivolving  the  individual. 

5.  To  the  General  Services 
Administration  Board  of  Contract 

.  \ppeals  in  the  event  of  a  contract  claim 
]  r  dispute  involving  the  individual. 


DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosure  pursuant  to  5  U.S.C. 
552a(b)(12).  Pursuant  to  5  U.S.C. 
552a(b)(12),  disclosures  may  be  made  to 
a  consumer  reporting  agency  as  defined 
in  the  Fair  Credit  Reporting  Act  (15 
U.S.C.  1681a(f))  or  the  Federal  Claims 
Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3)). 

policies  and  practices  for  storing, 
retrieving,  accessing,  retainmo,  and 
dbposmq  of  records  in  the  system: 

storage: 

Records  are  stored  in  file  folders. 
Extracts  of  these  records,  including 
social  security  number,  address,  and 
phone  nimiber,  are  also  kept  in  a 
computer  database. 

RETRIEVABILrrV: 

Records  are  retrieved  from  the 
computer  database  by  personal  name, 
contract  number,  and  other  fields.  Paper 
records  are  retrieved  by  contract 
number,  which  may  be  retrieved  by  first 
searching  for  the  personal  name  in  the 
computer  database. 

SAFEGUARDS: 

Paper  records  are  stored  in  locked 
cabinets  in  a  secure  area.  Computer 
records  are  accessible  only  through  the 
use  of  two  separate  passwords,  which 
are  issued  to  those  with  a  need  to  know. 

RETENnON  AND  DISPOSAL: 

Computer  records  are  kept 
indefinitely.  Paper  records  are  destroyed 
6  years  and  3  months  after  final 
payment. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Division  of  Procurement 
Services,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207. 

NOTFICATION  PROCEDURE: 

Freedom  of  Information/Privacy  Act 
Officer,  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207. 

RKORD  ACCESS  PROCEDURES: 

Same  as  notification. 

CONTESTMQ  RECORD  PROCEDURES 

Same  as  notification. 

RECORD  SOURCE  CATEGORIES: 

Personal  information  in  these  records 
is  normally  obtained  from  the  person  to 
whom  the  records  pertains,  but  other 
information  may  be  obtained  from 
references  or  past  performance  reports. 


CPSC-11  [Reserved] 
CPSC-12 

SYSTEM  NAME: 

CPSC-12,  Employee  Outside  Activity 
Notices. 

SYSTEM  LOCATION: 

Office  of  the  General  Counsel, 
Consumer  Product  Safety  Commission, 
4330  East  West  Highway,  Bethesda,  MD 
20814. 

categories  of  indivduals  covered  by  the 
system: 

Commission  employees  engaged  in 
outside  employment  activities  or 
outside  activities  such  as  consultative 
services,  practice  of  law,  or  teaching. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  of  records  contains 
information  concerning  the  employee's 
position,  nature  of  outside  activity, 
relation  of  official  duties  to  activity,  and 
method  of  compensation  for  outside 
activity. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Executive  Order  12674;  5  CFR  part 
2635.  subpart  H;  and  5  CFR  part  8101. 

PURPOSE(S): 

Information  in  these  records  is  used 
by  the  Ethics  Counselor  in  making  a 
determination  as  to  whether  an 
employee's  outside  activity  constitutes  a 
real  or  apparent  conflict  of  interest  with 
the  employee's  govenunent  duties  and 
responsibilities. 

ROUTINE  USES  OF  RECORDS  MAVITAMED  IN  THE 
SYSTEM,  INCLUOMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
&t}m  the  congressional  office  made  at 
the  request  of  that  individual. 

POLICIES  AND  PRACTICES  FOR  STORMQ, 
RETRIEVmO,  ACCESSMQ,  RETAMMQ,  AND 

dbposvig  of  records  m  the  system: 
storage: 
Records  are  maintained  on  hard  copy. 

RETRIEVABtUTY: 

Records  are  filed  by  employee  name. 

SAFEGUARDS: 

Records  are  maintained  in  locked  file 
cabinets. 

RETENTION  AND  DMPOSAL: 

Records  are  maintained  for  four  years 
after  an  employee  terminates 
employment  with  agency.  Disposal  is  by 
normal  procedures. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Designated  Agency  Etliics  Official 
(General  Counsel),  Consumer  Product 
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Safety  Commission,  Washington,  £)C 
20207. 

N0TFICAT10N  PROCEDURE: 

Freedom  of  Information/Privacy  Act 
Officer,  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification. 

CONTESTMQ  RECORD  PROCEDURES: 

Same  as  notification. 

RECORD  SOURCE  CATEGORIES: 

The  information  in  these  records  is 
furnished  by  the  employees  to  whom  it 
pertains. 

CPSC-13 

SYSTEM  name: 

CPSC-13,  Personnel  Data  System. 

SYSTBI  location: 

Consumer  Product  Safety 
Commission,  Director,  Office  of  Human 
Resources  Management  and  Director, 
Division  of  Financial  Services,  4330 
East  West  Highway,  Bethesda,  MD 
20814  and  the  Headquarters  unit  or 
Regional  Center  to  which  an  employee 
is  assigned.  Regional  Center  addresses 
are  listed  in  Appendix  I. 

CATEQORCS  OF  INOMOUAtS  COVERED  BY  THE 
SYSTEM: 

Employees  and  former  employees  of 
CPSC. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  consist  of  payroll  records, 
personnel  security  records,  safety 
records,  EEO  records,  and  personnel 
records.  In  addition,  the  system  contains 
data  necessary  to  update  die  Central 
Personnel  Data  File  at  the  Office  of 
Personnel  Management,  to  process 
personnel  acdons,  to  perform  detailed 
accoimting  distributions,  to 
automatically  provide  for  such  tasks  as 
mailing  chedis  and  bonds,  and  to 
prepare  and  mail  tax  returns  and 
reports.  Records  include,  but  are  not 
limited  to  the  following  categories  of 
records; 

1.  Employee  identification  and  status 
data  such  as  name,  social  security 
number,  date  of  birth,  sex,  work 
schedule,  type  of  appointment, 
education,  veterans'  preference,  military 
service. 

2.  Relevant  data  such  as  service 
computation  date  for  leave,  date 
probationary  period  began,  and  date  of 
performance  rating. 

3.  Position  and  pay  data  such  as  pay 
plan,  occupational  series,  grade,  step, 
salary,  merit  pay,  organization  location. 

4.  Employment  data  such  as  position 
description,  special  employment 


program,  and  target  occupational  series 
and  grade. 

5.  Payroll  data  such  as  time; 
attendance;  leave;  Federal,  State,  and 
local  tax;  allotments;  savings  bonds;  and 
other  pay  allowances  and  deductions. 

6.  Personnel  seciuity  data  such  as 
security  clearance  level  and  basis  with 
dates. 

7.  Financial  data  pertaining  to  travel. 

8.  Information  on  debts  owed  to  the 
government  as  a  result  of  overpayment, 
refund  owed,  or  a  debt  referred  for 
collection  by  another  agency. 

9.  Information,  including  address  and 
social  security  nimiber,  on  individual 
vendors  to  the  Commission.  This 
includes  employees  who  receive 
reimbursements  for  expenses  incurred. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  Part  m,  is  the  authority  for 
the  overall  system.  Specific  authority  for 
use  of  Social  Security  numbers  is 
contained  in  Executive  Order  9397,  26 
CFR  31.6011(b)(2)  and  26  CFR  31.6109- 
1.  The  authority  for  the  personnel 
security  clearance  and  statistical  records 
is  contained  in  Executive  Order  19450, 
April  27, 1953,  as  amended;  Executive 
Order  12065.  June  28, 1978;  31  U.S.C. 
686;  and  40  U.S.C.  318  (a)  through  (d). 

PURPOSEfS): 

This  system  supports  the  day  to  day 
operating  requirements  associated  with 
personnel  oriented  program  areas  firom 
hiring  employees  and  paying  employees 
and  vendors  to  calculating  estimated 
retirement  annuities.  Payroll-related 
outputs  include  a  comprehensive 
payroll;  detailed  accounting  distribution 
of  costs;  leave  data  summary  reports;  an 
employee's  statement  of  earnings, 
deductions  and  leave  every  payday  for 
each  employee;  State,  city,  and  local 
unemployment  compensation  reports; 
Federal,  State,  and  local  tax  reports;  W- 
2  wage  and  tax  statements;  and  reports 
of  withholdings  and  contributions. 
Personnel-related  reports  include 
automated  personnel  actions  as  well  as 
organization  rosters,  retention  registers, 
retirement  calculations,  reports  of  the 
Federal  civilian  employment,  employee 
master  record  printouts,  length  of 
service  lists,  and  listings  of  within-grade 
increases.  These  records  are  used  to 
provide  data  for  agency  reports  and 
internal  workforce  statistics  and 
information  regarding  such  matters  as 
average  grade,  veteran  and  handicap 
employment,  retention-standing, 
within-grade  due  dates,  occupational 
groupings,  geographic  emplpjrment  and 
others  related  to  the  operation  of  the 
personnel  office. 


ROUTINE  USES  OF  RECORDS  MAINTAMED  IN  THE 
SYSTEM,  INCLUDMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Routine  uses  of  records  maintained  in 
the  system  include: 

1 .  Providing  data  to  the  Office  of 
Personnel  Management's  Central 
Personnel  Data  File  (CPDF). 

2.  Providing  a  copy  of  an  employee's 
Department  of  the  "Treasury  Form  W-2, 
Wage  and  Tax  Statement,  to  the  State, 
city,  or  other  local  jurisdiction  which  is 
authorized  to  tax  the  employee's 
compensation.  The  record  will  be 
provided  in  accordance  with  a 
withholding  agreement  between  the 
State,  city,  or  other  local  jurisdiction 
and  the  Department  of  the  Treasury 
pursuant  to  5  U.S.C.  5516,  5517,  and 
5520. 

3.  Pursuant  to  a  Mdthholding 
agreement  between  a  city  and  the 
Department  of  the  Treasury  (5  U.S.C. 
5520),  copies  of  executed  tax 
withholding  certificates  shall  be 
furnished  the  city  in  response  to  a 
written  request  from  an  appropriate  city 
official  to  the  Assistant  Administrator 
for  Plans,  Programs,  and  Financial 
Management,  General  Services 
Administration  (B),  Washington,  DC 
20405. 

4.  To  the  extent  necessary,  records  are 
available  to  Commission  and  outside 
government  agencies  to  monitor  and 
document  grievance  proceedings,  EEO 
complaints,  and  adverse  actions;  and  to 
provide  reference  to  other  agencies  and 
persons  for  employees  seeking 
employment  elsewhere. 

5.  Some  records  or  data  elements  in 
this  system  of  records  may  also  be  in  the 
Office  of  Personnel  Management's 
government-wide  system  OPM/GOVT-1 
and  are  subject  to  that  system's  routine 
uses. 

6.  To  disclose,  in  response  to  a 
request  for  discovery  or  for  appearance 
of  a  witness,  information  that  is  relevant 
to  the  subject  matter  involved  in  a 
pending  judicial  or  administrative 
proceeding. 

7.  The  names,  social  security 
numbers,  home  addresses,  dates  of 
birth,  quarterly  earnings,  employer 
identifying  information,  and  State  of 
hire  of  employees  may  be  disclosed  to 
the  Office  of  Child  Support 
Enforcement,  Administration  for 
Children  and  Families,  Department  of 
Health  and  Human  Services  for  the 
purpose  of  locating  individuals  to 
establish  paternity,  establishing  and 
modifying  orders  of  child  support, 
identifying  sources  of  income,  and  for 
other  diild  support  enforcement  actions 
as  required  by  the  Personal 
Responsibility  and  Work  Opportuinity 
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Reconciliation  Act  (Welfare  Reform  law, 
>ub.  L.  104-193). 

M8CL06URE  TO  CONSUMER  REPORTSIQ 
kOENOES: 

Disclosures  pursuant  to  5  U.S.C. 
i52a(b)(12).  Pursuant  to  5  U.S.C. 
>52a(b)(12),  disclosures  may  be  made  to 
I  consumer  reporting  agency  as  defined 
n  the  Fair  Credit  Reporting  Act  (15 
J.S.C.  1681a(f))  or  the  Federal  Claims 
:k)llection  Act  of  1966  (31  U.S.C. 
J701(a)(3)). 

•oucies  and  practices  for  stormq, 
letrievinq,  accessmq,  retammg,  and 
msposmq  of  records  in  the  system: 

ktoraqe: 

Records  are  stored  on  paper  in  file 
blders  and  on  computer  magnetic 
nedia. 

ietrievabiuty: 

Paper  records  are  filed  by  name. 
Computer  records  are  retrievable  by  any 
lata  element  or  combination  of  data 
slements. 

lAFEQUARDS: 

Paper  records  are  stored  in  lockable 
netal  cabinets  or  in  secured  rooms. 
Password  system  protects  access  to  the 
computerized  records.  Information  is 
released  only  to  authorized  officials  on 
1  need-to-know  basis. 

lETENTION  AND  DISPOSAL: 

Payroll-related  records  are  sent  to 
storage  two  years  after  the  end  of  the 
Sscal  year  to  which  they  pertain. 

Personnel-related  records  are 
disposed  of  two  years  after  termination 
9f  employment. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

For  payroll-related  records:  Director, 
3ivision  of  Financial  Services, 
[k)nsumer  Product  Safety  Commission, 
Washington,  DC  20207. 

For  personnel-related  records: 
3irector,  Office  of  Human  Resources 
S4anagement,  Consimier  Product  Safety 
:kftiunission,  Washington,  DC  20207. 

MOmCATION  PROCEDURE: 

Freedom  of  Information/Privacy  Act 
Dfficer,  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification. 

BONTESTMQ  RECORD  PROCEDURES: 

Same  as  notification. 

RECORD  SOURCE  CATEGORIES: 

The  individuals  themselves,  other 
amployees,  supervisors,  other  agencies' 
management  officials,  non-Federal 
sources  such  as  private  firms,  and  data 


fi-om  the  systems  of  records  0PM/ 
GOVT-1  and  EEOaCOVT-l. 

CPSC-14 

SYSTEM  NAME: 

CPSC-14,  Corrective  Actions  and 
Sample  Tracking  System. 

SYSTEM  LOCATION: 

Recallss  and  Compliance  Division, 
Office  of  Compliance,  Consumer 
Product  Safety  Commission,  4330  East 
West  Hi^way,  Bethesda,  MD  20814. 

categories  of  indivduals  covered  by  the 
system: 

CPSC  compliance  officers  and  CPSC 
attorneys  in  the  Office  of  Compliance; 
Regional  Center  compliance  officers; 
contact  persons  for  manufacturers, 
distributors,  or  retailers  of  potentially 
hazardous  products. 

CATEGORIES  OF  RECORDS  Hi  THE  SYSTEM: 

There  are  two  types  of  records  in  the 
system.  The  first  type  of  record  includes 
various  kinds  of  abbreviated  descriptive 
and  status  information  about  samples  of 
consumer  products  collected  as 
potential  evidence  of  substantial 
product  hazards.  This  kind  of  record 
identifies  the  compliance  officer 
responsible  for  the  sample,  the  name  of 
the  product,  and  the  manufacturer  of  the 
product. 

The  second  type  of  record  includes 
management  information  about 
investigations  opened  to  deal  with 
potentially  hazardous  products, 
including  the  name  and  manufacturer, 
distributor,  or  retailer  of  the  product, 
the  compliance  officer  and  attorney 
assigned  to  the  case,  the  status  and 
priority  of  the  case,  various  dates  which 
doamient  the  progress  of  the  case,  and 
the  corrective  action  taken. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

15  U.S.C.  2064;  16  CFR  parts  1115 
and  1118. 

PURPOSE(S): 

15  U.S.C.  2064  authorizes  the 
Consimier  Product  Safety  Commission 
to  order  the  manufacturer,  distributor, 
or  retailer  of  a  consumer  product  to  take 
corrective  action  whenever  the 
Commission  determines  that  the 
product  creates  a  substantial  risk  of 
injury  to  the  public.  Where  appropriate, 
the  Commission  may  attempt  to 
negotiate  a  voluntary  agreement  with  a 
manufacturer,  distributor,  or  retailer  to 
take  corrective  action.  The 
Commission's  Recalls  and  Compliance 
Division  uses  this  system  of  records  to 
manage  its  substantial  product  hazard 
correction  activities,  from  the  receipt  of 
information  about  a  suspected  product 


hazard,  through  the  collection  and 
evaluation  of  evidence,  to  ultimate 
resolution.  It  is  also  used  to  monitor 
staff  workloads  and  evaluate  staff 
performance. 

R0UTV4E  USES  OF  RECORDS  MAMTAMEO  M  THE 
SYSTEM,  MCLUDMO  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

None. 

policies  and  practices  for  8t0rm0, 
retrievmg,  accessmig,  retammg,  and 
06p0smg  of  records  m  the  system: 

storage: 

Records  are  maintained  by  a  computer 
database  management  system.  Hard 
copy  printouts  of  all  or  selected  groups 
of  records  are  made  from  time  to  time. 

retrievability: 

Records  are  retrievable  by  any  field, 
including  compliance  officer  and 
attorney  name. 

safeguards: 

Access  to  records  and  to  fields  within 
records,  is  controlled  by  passwords. 
Records  are  accessible  only  by  members 
of  the  Commission's  Recalls  and 
Compliance  Division  and  Legal  Division 
in  the  Office  of  Compliance  and  by 
Regional  Center  compliance  officers. 
Only  members  of  the  Recalls  and 
Compliance  Division  and  a  designated 
clerical  person  may  enter  data,  other 
than  a  preliminary  determination  date 
and  the  file  closing  date,  which  can  only 
be  entered  by  supervisory  personnel. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  indefinitely. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Director,  Recalls  and  Compliance 
Division.  Office  of  Compliance, 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207. 

NOPFICATION  PROCEDURE: 

Freedom  and  Information/Privacy  Act 
Officer,  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification. 

CONTESTMQ  RECORD  PROCEDURES: 

Same  as  notification. 

RECORD  SOURCE  CATEGORCS: 

Information  in  these  records  is 
supplied  by  manufacturers,  distributors, 
or  retailers  of  consumer  products, 
Commission  compliance  officers. 
Commission  attorneys,  and  other 
Commission  staff. 

CPSC-15 

SYSTEM  NAME: 

CPSC-15,  Employee  Relations  Files. 
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SYSTEM  location: 

Consumer  Product  Safety 
Conunission,  Office  of  Hiunan 
Resources  Management,  4430  East  West 
Highway.  Bethesda,  MD  20814. 

CATEQOMES  OF  NNVDUALS  COVERED  BY  THE 
SYSTBI: 

Current  and  former  employees  of  the 
Consmner  Product  Safety  Commission. 

CATBKMES  OF  RECORDS  M  TNE  SYSTBI: 

This  system  of  records  contains 
information  or  docimients  relating  to: 
(1)  Disciplinary  actions,  complaints, 
grievances,  potential  adverse  actions, 
and  proposals,  decisions,  or 
determinations  made  by  management 
relative  to  the  foregoing;  (2)  retirement 
records. 

The  records  consist  of  the  notices  to 
the  individuals,  records  of  resolutions  of 
complaints,  materials  placed  into  the 
record  to  support  the  decision  (» 
determination,  affidavits  or  statements. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTaK 

5  U.S.C.  1302,  3301,  4308,  5115,  5338, 
7151,  7301,  7701, 8347;  Executive 
Orders  9830. 10987, 11222, 11478. 

PURPOSE(S): 

These  records  and  information  in  the 
records  may  be  used  as  a  data  source  for 
management  information  for  production 
of  summary  descriptive  statistics  and 
analytical  studies  in  support  of  the 
function  for  which  the  records  are 
collected  and  maintained,  or  for  related 
personnel  management  functions  or 
manpower  studies:  may  also  be  utilized 
to  respond  to  general  requests  for 
statistical  information  (without  personal 
identification  of  individuals)  under  the 
Freedom  of  Information  Act  or  to  locate 
specific  individuals  for  personnel 
research  (»  other  pwsonnel  mani^ment 
functions. 

N0U1SC  uses  OF  RECOROS  MAMTASCD  M  THE 
SYSTEM,  SICUmNQ  CATBMMES  OF  USERS  AND 

TNE  PURFOses  OF  SUCH  uses: 


1.  To  respond  to  a  request  firom  a 
Member  of  Congress  regarding  the  status 
of  an  appeal,  complaint  or  grievance. 

2.  To  provide  information  to  the 
public  on  the  decision  of  an  appeal, 
complaint,  or  grievance  required  by  the 
Freedom  of  Information  Act. 

3.  To  respond  to  a  court  subpoena 
and/or  refer  to  a  district  court  in 
connection  with  a  dvil  suit. 

4.  To  adjudicate  or  resolve  an  appeal, 
complaint,  or  grievance. 

5.  To  refer,  where  there  is  an 
indicaticm  of  a  violation  or  potential 
violation  of  law,  whether  civil,  criminal, 
or  regulatory  in  nature,  to  the 
appropriate  agency,  whether  federal, 
state,  or  local,  charged  with  the 


responsibility  of  investigating  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the 
statute,  rule,  regulation  or  order  issued 
pursuant  thereto. 

6.  To  request  information  from  a 
federal,  state  or  local  agency 
maintaining  civil,  criminal,  or  other 
relevant  enforcement  or  other  pertinent 
information,  such  as  licenses,  if 
necessary  to  obtain  relevant  information 
to  an  agency  decision  concerning  the 
hiring  or  retention  of  an  employee,  the 
issuance  of  a  seciuity  clearance,  or  the 
issuance  of  a  license,  grant,  or  other 
benefit. 

7.  To  provide  information  or  disclose 
to  a  Federal  agency,  in  response  to  its 
request,  in  connection  with  the  hiring  or 
retention  of  an  employee,  or  issuance  of 
a  license,  grant  or  other  benefit  by  the 
requesting  agency  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  of  that 
matter. 

8.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

9.  To  disclose,  in  response  to  a 
request  for  discovery  or  for  appearance 
of  a  witness,  information  that  is  relevant 
to  the  subject  matter  involved  in  a 
pending  judicial  at  administrative 
proceeding. 

pouoes  and  fracnces  for  storsiq, 
retrkvsiq,  acccsswo,  retammo,  and 
omfossn  of  records  m  the  system: 

storaoe: 

These  records  are  maintained  in  file 
folders. 

retrcvabsjty: 

These  records  are  indexed  by  the 
names  of  the  individuals  on  whom  they 
are  maintained. 

Records  are  located  in  a  combination 
lock  metal  file  cabinet  and  access  is 
limited  to  those  persons  whose  official 
duties  require  such  access. 


RETENTION  ANDI 

The  records  are  maintained  for  4  years 
after  an  employee  leaves.  Disposal  is  by 
normal  procedures. 

SYSTEM  MANAOERfS)  AND  address: 

Chief,  Labor  and  Employee  Relations 
Branch,  Office  of  Hirnian  Resources 
Management,  Consimier  Product  Safety, 
Commission.  Washington.  DC  20207. 

NOmCATION  PROCEDURE: 

Freedom  of  Information/Privacy  Act 
Officer.  Office  of  the  Secretary. 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207. 


RECORD  ACCESS  PROCEDURES: 

Same  as  notification. 

CONTESTSM  RECORD  PROCEDURES: 

Same  as  notification. 

RKORO  SOURCE  CATEQORES: 

Information  in  these  records  is 
furnished  by:  (1)  Individual  to  whom 
the  record  pertains;  (2)  Agency  officials; 
(3)  Affidavits  or  statements  from 
employee:  (4)  Testimonies  of  witnesses; 
(5)  Official  documents  relating  to 
appeal,  grievance,  or  complaints:  (6) 
Correspondence  from  specific 
organizations  or  persons. 

CPSC-16 

SYSTBI  name: 

CPSC-16,  Equal  Employment 
Opportunity  f^EO)  Counseling  Files. 

SYSTEM  location: 

Consumer  Product  Safety 
Commission,  Office  of  Equal 
Employment  Opportunity  and  Minority 
Enterprise,  4430  East  West  Highway, 
Bethesda,  MD  20814. 

CATEOORES  OF  SeNVDUALS  COVERB)  BY  THE 
SYSTBI: 

Employees  m^o  are  counseled  by  EEO 
Coimselors  on  EEO  matters. 

CATEQORSS  OF  ReOORDS  Bl  THE  system: 

These  records  contain  information 
regarding  counseling  of  employees  who 
believe  they  have  been  discriminated 
against  on  the  basis  of  race,  color, 
religion,  sex.  national  origin,  age.  or 
mental  or  physical  handicaps. 

AUTHORnV  FOR  MABITBIAIICE  OF  THE  system: 
29  CFR  part  1614. 

PURPOSEfS): 

To  document  instances  of 
discrimination  on  any  of  the  above 
bases  and  to  be  part  of  the  record  in  any 
formal  complaint  of  discrimination. 


ROUTBC  uses  OF  RCCOROS  MABfTASe)  Bl  THE 
SVSTBf^  BICUIOBIQ  CATeaORBS  OF  USERS  AND 

TNE  PURPoacs  OF  SUCH  uses: 

Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individuaL 

pouaes  AND  PNAcnces  for  storbb, 

RETRBVBia.  ACCEISaia,  RETABSMO,  AND 
I  OF  REOOROS  M  THE  SYSTEM: 


STORAGE: 

Records  are  maintained  in  hard  copy. 

retrevabnjty: 
Records  are  indexed  by  name. 

SAFEGUARDS: 

Records  are  maintained  in  locked  files 
in  a  secured  area. 
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fETENTKM  AND  disposal: 

Destroyed  after  two  years. 

^YSTEM  MANAQER(8)  AND  ADDRESS: 

Director,  Office  of  Equal  Employment 
I  )pportimity  and  Minority  Enterprise, 
<  k>nsumer  Product  Safety  Commission, 
'  Vashington,  DC  20207. 

fOTFICATION  procedure: 

Freedom  of  Information/Privacy  Act 
0fficer,  Office  of  the  Secretary, 
I  Consumer  Product  Safety  Commission, 
'  Vashington.  DC  20207. 

I  lECORD  ACCESS  PROCEDURES: 
Same  as  notification. 

I  ONTESTMO  RECORD  PROCEDURES: 

Same  as  notification. 

I  leCORD  SOURCE  CATEGORIES: 

Information  in  these  records  is 
umished  by  the  employee  to  whom  it 
lertains  and  by  any  witnesses. 

( JPSC-17 

)!VSTEMNAME: 

CPSC-17,  Commissioned  Officers 
"ersonal  Data  File. 

I  iVSTEM  location: 

A  complete  record  oi^rery 
I  ommissioned  officer  is  maintained  in 
iie  Regional  Center  to  which  the 
oommissioned  officer  is  assigned. 
]  Regional  Center  addresses  are  listed  in 
i  Appendix  I. 

i^ATexmcs  OF  moivduals  covers)  by  the 

9Y8TEM: 

State  employees  commissioned  as 
^fficersofCPSC. 

9ATEQ0RE8  OF  RECORDS  M  THE  SYSTEM: 

The  system  contains  docim:)ents 
plated  to  the  commissioning  of  the 
ndividual  and  personal  data  including 
I  Ame,  social  security  niunber,  date  of 
I  irth,  educational  background, 
mployment  history,  medical 
nformation,  home  address  and  phone 
I  lumber. 

/iuTHORITY  FOR  MAINTENANCE  OF  THE  system: 

Section  29(a)(2).  Consiuner  Product 
Safety  Act  (15  U.S.C.  2078(a)(2)):  E.O. 
:  0450,  sections  8(c).  9(a).  9(b);  E.O. 
:  0561. 


l(URP0SE(s): 

1.  Used  by  agency  officials  for 
purposes  of  review  in  connection  with 
^commissioning,  and  determination  of 
qualifications  for  recommissioning  of  an 
individual. 

;    2.  To  provide  statistical  reports  to 
(tongress.  agencies  and  the  public  on 
<diaracteristics  of  the  Commissioned 
officer  program. 


3.  As  a  data  source  for  management 
information  for  production  of  summary 
descriptive  statistics  and  analytical 
studies  in  support  of  the  function  for 
which  the  records  are  collected  and 
maintained,  or  for  related  personnel 
management  functions  or  manpower 
studies;  may  also  be  utilized  to  respond 
to  general  requests  for  statistical 
information  without  personal 
identification  of  individuals.  Under  the 
Freedom  of  Information  Act  or  to  locate 
specific  individuals  for  personnel 
research  or  other  personal  management 
functions. 

routine  USES  OF  RKORDS  MAMTAMED  M  THE 
SYSTEM,  mCLUDVia  CATEOORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  To  provide  information  to  a  Federal 
or  state  agency,  in  response  to  its 
request,  in  connection  with  the  hiring  or 
retention  of  an  employee,  or  other 
benefit  by  the  requesting  agency. 

2.  To  request  information  from  a 
Federal,  state,  or  local  agency 
maintaining  civil,  criminal,  or  other 
relevant  enforcement  or  other  pertinent 
information  if  necessary  to  obtain 
information  relevant  to  an  agency 
decision  concerning  the  commissioning 
or  recommissioning  of  an  individual. 

3.  Disclosure  to  a  congressional  office 
in  response  to  an  inquiry  from  the 
congressional  office  made  at  the  request 
of  the  individual. 

DISCLOSURE  TO  CONSUMER  REPORTMQ 
AQENCES: 

Disclosures  pursuant  to  5  U.S.C. 
552a(b)(12).  Pursuant  to  5  U.S.C. 
552a(b)(12),  disclosures  may  be  made  to 
a  consumer  reporting  agency  as  defined 
in  the  Fair  Credit  Reporting  Act  (15 
U.S.C.  1681a(f)  or  the  Federal  Claims 
Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3)). 

POLICIES  AND  PRACTICES  FOR  STORMQ, 
RETRIEVMQ,  ACCESSMQ.  RETAMMO,  AND 
D»POS»ia  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  file  folders. 

RETRIEVABHJrY: 

Records  are  indexed  by  state  and  by 
name. 

SAFEGUARDS: 

Records  are  located  in  lockable  metal 
file  cabinets  or  metal  file  cabinets  in 
secured  rooms  with  access  limited  to 
those  whose  official  duties  require 
access. 

RETENTION  AND  disposal: 

The  records  are  maintained  and 
disposed  of  in  accordance  with 
Commission  records  management 
poUcies  and  procedures. 


system  manaoer(s)  and  address: 

Regional  Center  Directors.  Consumer 
Product  Safety  Commission,  (Regional 
Center  addresses  are  listed  in  Appendix 
I). 

NOTFICATION  PROCEDURE: 

Freedom  of  Information/Privacy  Act 
Officer,  Office  of  the  Secretary. 
Consimier  Product  Safety  Commission, 
Washington.  DC  20207. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  notification. 

RECORD  SOURCE  CATEGORCS: 

Information  in  these  records  comes 
either  from  the  individual  to  whom  it 
pertains  or  from  agency  officials,  CPSC 
supervisors,  or  state  officials. 

CPSC-18 

SYSTEM  NAME: 

CPSC-18,  Procurement  Integrity 
Records. 

SYSTEM  location: 

Division  of  Procurement  Services, 
Consumer  Product  Safety  Commission, 
4330  East  West  Highway,  Bethesda.  MD 
20814. 

CATEGORIES  OF  MOIVDUALS  COVERED  BY  THC 
system: 

Commission  employees  involved  in 
the  procurement  of  goods  or  services. 

CATEOORCS  OF  RECORDS  M  THE  SYSTBi: 

Procurement  Integrity  Certificates. 
These  are  standard  forms  that  are 
certifications  that  the  employees  to 
whom  they  pertain  understand  and  will 
abide  by  specified  laws  and  regulations 
pertaining  to  procurement  activities. 
The  forms  include  the  name,  signature 
and.  for  forms  completed  before  April, 
1997.  the  social  security  number  of  the 
individuals. 

AUTHORmr  FOR  MABfTBIANCE  OF  THE  SYSTEM: 
41  U.S.C.  423(1)(2). 

PURPOSE(S): 

These  certificates  provide  continuing 
evidence  of  an  individual's  qualification 
to  participate  in  procurement  activities. 

ROUTINE  USES  OF  RECORDS  MABITABIEO  M  THE 
SYSTEM,  MCUMNNG  CATEGORKS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Transfers  to  Federal.  State,  local,  or 
foreign  agencies  when  relevant  to  civil, 
criminal,  administrative  or  regulatory 
investigations  or  proceedings,  including 
transfer  to  the  Office  of  Government 
Ethics  in  connection  with  its  program 
oversight  responsibilities. 
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2.  To  a  Federal  agency  pursuant  to  a 
request  by  tbe  agency  in  connection 
with  hiring,  retention,  or  grievance  of  an 
employee  or  applicant,  the  issuance  of 

a  security  clearance,  the  award  or 
administration  of  a  contract,  the 
issuance  of  a  license,  grant,  or  other 
benefit. 

3.  To  committees  of  the  Congress. 

4.  Any  other  use  specified  by  the 
Office  of  Personnel  Management  (0PM) 
in  the  system  of  records  entitled  "0PM/ 
GOVT-1,  General  Personnel  Records," 
as  published  in  the  Federal  Register 
periodically  by  0PM. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVmO,  ACCESSiNQ,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Stored  alphabetically  in  file  folders. 

retmevabiuty: 

Retrieved  by  name  of  the  individual 
to  whom  the  record  pertains. 

SAFEGUARDS: 

Records  are  kept  in  a  secure  area. 

retention  and  DISPOSAL: 

Records  are  kept  until  no  longer 
needed. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Director,  Division  of  Procurement 
Services,  Consiuner  Product  Safety 
Commission,  Washington.  EXZ  20207. 

NOTFICATION  PROCEDURE: 

Freedom  of  Information/Privacy  Act 
Officer,  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
Washington.  DC  20207. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification. 

CONTESTINQ  RECORD  PROCEDURES: 

Same  as  notification. 
RECORD  SOURCE  CATEGORIES: 

Information  is  supplied  by  the 
individual  to  whom  a  record  pertains. 

CPSC-19 

SYSTEM  NAME: 

Office  of  Hazard  Identification  and 
Reduction  Tracking  System. 

SYSTEM  LOCATION: 

Office  of  Hazard  Analysis  and 
Reduction,  Consumer  Product  Safety 
Commission,  4330  East  West  Highway, 
Bethesda,  MD  20814. 

CATEGORIES  OF  INDIVSUALS  COVERED  BY  THE 
system: 

Project  managers  and  supervisors. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  include  management 
information  such  as  the  project 


manager,  supervisor,  origin  of  the 
project,  products  and  hazards 
addressed,  types  of  interventions, 
schedules  and  milestones.  Commission 
decisions,  key  accomplishments,  and 
resources  expended. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

15  U.S.C.  2051  etseq.;  31  U.S.C.  1116. 

PURPOSE(S): 

The  Consumer  Product  Safety  Act,  the 
Federal  Hazardous  Substances  Act,  the 
Flammable  Fabrics  Act,  and  the  Poison 
Prevention  Packaging  Act  authorize  the 
Consumer  Product  Safety  Commission 
to  collect  death  and  injury  data,  conduct 
research  on  ihe  safety  of  consumer 
products,  develop  voluntary  and 
mandatory  safety  standards,  and  ban 
imusually  hazardous  consumer 
products.  The  Office  of  Hazard 
Identification  and  Reduction  and  other 
Commission  staff  use  this  system  to 
manage  such  programs.  The  system 
tracks  critical  project  elements  irom  the 
identification  and  characterization  of 
hazards  to  the  development  and 
implementation  of  volimtary  or 
regulatory  solutions.  Reports  from  the 
system  are  used  for  evaluating  and 
reporting  progress  in  addressing  hazards 
of  importance  to  the  Commission.  The 
system  generates  statistical  data  for 
OMB  and  the  Congress.  The  system  is 
also  used  to  prepare  reports  on  agency 
progress  as  required  by  the  Government 
Performance  and  Results  Act  of  1993.  It 
may  also  be  used  to  evaluate  staff 
performance. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

None. 

poucies  and  practices  for  storing, 
retrieving.  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

storage: 

Records  are  maintained  by  a  computer 
database  system.  Hard  copy  printouts  of 
all  or  selected  groups  of  records  are 
made  from  time  to  time. 

RETRIEVABILITY: 

Records  are  retrievable  by  any  field, 
including  names  of  project  managers 
and  supervisors. 


SAFEGUARDS: 

Access  to  records  and  to  fields  within 
records  is  controlled  by  passwords. 
Records  are  accessible  only  by  members 
of  the  Office  of  Hazard  Identification 
and  Reduction,  including  project 
mangers  and  their  supervisors. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  indefinitely. 


SYSTEM  MANAQER(S)  AND  ADDRESS: 

Assistant  Executive  Director,  Office  of 
Hazard  Identification  and  Reduction, 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207. 

NOTFICATION  PROCEDURE: 

Freedom  of  Information/Privacy  Act 
Officer,  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  notification. 

RECORD  SOURCE  CATEGORIES: 

Information  in  these  record  is 
developed  within  the  Commission  from 
the  planning  and  implementing  of 
project  activities.  Information  is 
obtained  from  project  managers,  their 
supervisors,  official  Commission 
records,  and  other  management  and 
accounting  systems. 

CPSC-20 

SYSTEM  NAME: 

CPSC-20,  Personnel  Security  File. 

SYSTEM  LOCATION: 

Office  of  Human  Resoiuties 
Management,  Consimier  Product  Safety 
Commission,  4330  East-West  Highway, 
Bethesda,  MD  20814 

CATEGORIES  OF  MDIVDUALS  COVERED  BY  THE 
SYSTEM: 

Employees  of  the  Consumer  Product 
Safety  Commission,  and  applicants  for 
employment  with  the  Consumer 
Product  Safety  Commission. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Results  of  name  checks,  inquiries,  and 
investigations  furnished  by  the  Office  of 
Personnel  Management  to  determine 
suitability  for  employment  with,  or 
continued  employment  by,  the 
Consumer  Product  Safety  Commission. 
Information  in  records  may  include  date 
and  place  of  birth,  citizenship,  marital 
status,  military  status,  and  social 
security  status.  These  records  contain 
investigative  information  regarding  an 
individual's  character,  conduct,  and 
behavior  in  the  community  where  he  or 
she  lives  or  lived;  arrests  and 
conviction?  for  any  violations  of  law; 
information  irom  present  and  former 
supervisors,  co-workers,  associates, 
educators;  credit  and  National  Agency 
checks;  and  other  information 
developed  from  the  above. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Executive  Order  10450;  5  U.S.C.  301. 
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>PRP0SE(S): 

The  records  in  this  system  of  records 
1^  used  by  the  Director,  Office  of 

uman  Resources  and  the  Personnel 
purity  Officer  to  determine  whether 
■  le  employment  of  an  applicant,  or 
-^tention  of  a  current  employee,  is  in 
lie  interest  of  the  Commission  and  to 
determine  whether  to  grant  an  employee 
access  to  non-public  information  or 

stricted  areas. 


rr 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SrSTEM,  INCLUDINO  CATEGORIES  OF  USERS  AND 
r  IE  PURPOSES  OF  SUCH  USES: 

1.  To  request  from  a  federal,  state,  or 
x:al  agency  maintaining  civil,  criminal, 

]  r  other  relevant  enforcement 
iformation,  data  relevant  to  a 
:  ommission  decision  concerning  the 
:  iring  or  retention  of  an  employee,  the 
i  isuance  of  a  security  clearance  to  an 
i  mployee,  or  other  administrative  action 
:  onceming  an  employee. 

2 .  To  the  Office  of  Personnel 
\  lanagement  in  their  role  as  an 

.  ivestigating  agency,  and  in  their  role  as 
t  le  agency  responsible  for  conducting  a 
:  ontinuing  assessment  of  agency 
c  ompliance  with  federal  persoimel 
s  9curity  and  suitability  program 
r  jquirements. 

3.  To  the  Office  of  Personnel 

\  lanagement  for  use  in  other  personnel 
r  letters. 

p  ouoes  and  practices  for  strong, 
f  etrievmg.  accessing,  retammg,  and 
nsposmq  of  records  in  the  system: 

storage: 
Records  are  maintained  in  file  folders. 

I  etrievabiuty: 

Records  are  indexed  alphabetically  by 
I  ame. 

I  afeguards: 

Records  are  maintained  in  a  safe-type 
c  ombination  lock  file  cabinet  in  the 
[  ustody  of  the  Personnel  Security 
[  Officer,  Directorate  for  Administration. 
/  Lccess  is  limited  to  the  Personnel 
i  ecurity  Officer  and  the  Director,  Office 
c  f  Human  Resources  Management. 

t  etention  and  disposal: 

Records  are  maintained  at  the 
( k)nsumer  Product  Safety  Commission 
1 3r  at  least  two  years  from  the  date  of 
G  ny  final  decision  placed  in  the  record. 

I  vstem  manager(8)  and  address: 

Chief,  Labor  and  Employee  Relations, 
( )ffice  of  Human  Resources  Consumer 
I  toduct  Safety  Commission, 
\  \rashington,  DC  20207. 

t  omcATiON  procedure: 

Freedom  of  Information/Privacy  Act 
( )fficer.  Office  of  the  Secretary, 


Consumer  Product  Safety  Commission 
Washington,  DC  20207. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification.  The  Freedom  of 
Information/Privacy  Act  Officer  will 
forward  the  request  to  the  agency  which 
conducted  the  investigation,  which  will 
make  the  final  determination. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  access. 

RECORD  SOURCE  CATEGORIES: 

Office  of  Personnel  Management 
reports  and  reports  from  other  federal 
agencies. 

CPSC-21 

SYSTEM  NAME: 

CPSC-21,  Contractor  Personnel 
Security  File. 

SYSTEM  location: 

Directorate  for  Administration, 
Consumer  Product  Safety  Commission, 
4330  East  West  Highway,  Bethesda,  MD 
20814. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
system: 

Employees  of  contractors  for  the 
Consumer  Product  Safety  Commission 
who  perform  work  on  site  at  the 
Commission. 

categories  of  records  in  the  system: 

Results  of  name  checks,  inquiries,  and 
investigations  furnished  by  the  Office  of 
Personnel  Management  to  determine 
suitability  of  contractor  employees  for 
performing  on  site  work  at  the 
Consumer  Product  Safety  Commission. 
Information  in  records  may  include  date 
and  place  of  birth,  citizenship,  marital 
status,  military  status,  and  social 
security  status.  These  records  contain 
investigative  information  regarding  an 
individual's  character,  conduct,  and 
behavior  in  the  community  where  he  or 
she  lives  or  lived;  arrests  and 
convictions  for  any  violations  of  law; 
information  ftom  present  and  former 
supervisors,  co-workers,  associates, 
educators;  credit  and  National  Agency 
checks;  and  other  information 
developed  from  the  above. 

authority  for  maintenance  of  the  system: 
15  U.S.C.  2076(e). 

PURP08E(8): 

The  records  in  this  system  of  records 
are  used  by  the  Associate  Executive 
Director  for  Administration  and  the 
Personnel  Security  Officer  to  determine 
whether  it  is  in  the  interest  of  the 
Commission  to  permit  a  contractor's 
employee  to  work  on  the  Commission 
premises,  and  whether  it  is  in  the 


interest  of  the  Commission  to  grant  a 
contractor's  employee  access  to  non- 
public information  or  restricted  areas. 

ROUTINE  USES  OF  RECORDS  MAINTAMEO  IN  THE 
SYSTEM,  INCUIDMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

None. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINMG,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  file  folders. 

RETRIEVABILITY: 

Records  are  retrieved  by  cr  itractor 
name  and  by  contractor  employee  name. 

SAFEGUARDS: 

Records  are  maintained  in  a  safe-type 
combination  lock  file  cabinet  in  the 
custody  of  the  Associate  Executive 
Director  for  Administration.  Access  is 
limited  to  the  Personnel  Security  Officer 
and  the  Associate  Executive  Director  for 
Administration. 

RETENTION  AND  disposal: 

Records  are  maintained  at  the 
Consumer  Product  Safety  Commission 
for  at  least  two  years  from  the  date  of 
termination  of  the  contract  under  which 
a  person  is  employed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Associate  Executive  Director  for 
Administration,  Consumer  Product 
Safety  Commission,  Washington,  DC 
20207. 

NOmCATION  PROCEDURE: 

Freedom  of  Information/Privacy  Act 
Officer,  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
Washington.  DC  20207. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification.  The  Freedom  of 
Information/Privacy  Act  Officer  will 
forward  the  request  to  the  agency  which 
conducted  the  investigation,  which  will 
make  the  final  determination. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  access. 

RECORD  SOURCE  CATEGORIES: 

The  individual  to  whom  the  record 
pertains,  Office  of  Personnel 
Management  reports  and  reports  from 
other  federal  agencies. 

CP8C-22 

SYSTEM  NAME: 

CPSC-22,  Management  Information 
System. 

SYSTEM  location: 

Consumer  Product  Safety 
Conunission,  Associate  Executive 
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Director  for  Administration,  4330  East 
West  Highway,  Bethesda,  Maryland 
20814. 

cateqcries  of  inoivduals  covered  by  the  " 
system: 

All  CPSC  employees. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

The  records  contain  information  on 
work  and  leave  hours  charged  by 
individual  employees  against  CPSC 
programs,  projects,  and  organization 
categories.  The  data  included  are: 
program  codes,  project  codes, 
organization  codes,  reporting  period, 
employee  name  and  CPSC  employee 
nimiber,  and  hours  charged. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
15  U.S.C.  2051  et  seq.;  44  U.S.C.  3101. 

PURPOSE(S): 

The  records  are  used  to  produce 
periodic  printed  reports  which  show 
total  employee  time  and  costs  allocated 
to  Commission  programs  and  projects 
by  organizational  elements.  The  cost 
information  includes  information 
derived  from  the  Conunission's 
accounting  system.  Some  of  the  reports 
will  display  the  time  charged  by 
individual  employees  by  programs  and 
projects  within  organizational  elements. 

These  reports  are  distributed  to  CPSC 
managers,  supervisory  personnel  and 
staff  at  all  levels  as  a  management  tool 
to: 

1.  Inform  project  managers  of  time 
worked  by  individuals  on  specified 
program  and  project  activities; 

2.  Assiue  accurate  reporting  and 
recording  of  time  worked  on  agency 
programs  and  projects; 

3.  Track  the  agency's  work  in  terms  of 
programs  and  projects; 

4.  Assist  in  the  preparation  of  the 
CPSC  Fiscal  Year  Operating  Plan. 

5.  Assess  achievement  of  planned 
goals  established  in  the  CPSC  Fiscal 
Year  Operating  Plan; 

6.  Identify  resource  allocation 
deficiencies; 

7.  Provide  an  historical  record  of 
agency  program,  project,  and 
organization  resource  expenditiues; 

8.  Assure  effective  distribution  of  staff 
skills  for  planned  workloads; 

9.  Provide  reports  to  top  level 
management  on  agency 
accomplishment. 

poucies  and  practices  for  stormq, 
retrkvmq.  accessmq,  retammq,  and 
osposmq  of  records  m  the  system: 

storage: 

Records  are  maintained  in  hard  copy 
and  on  computer  magnetic  media. 


retrievabiuty: 

Records  are  retrievable  by  any  of  the 
data  items  on  the  records. 

routine  uses  of  records  maintained  in  the 
system,  includmq  categories  of  users  and 
the  purposes  of  such  uses: 

None. 

SAFEGUARDS: 

Access  to  individual  computer 
records  is  restricted  to  staff  of  the 
Associate  Executive  Director  for 
Administration  through  the  use  of 
special  computer  identification  codes. 
Hard  copy  individual  records  are  kept 
in  locked  file  cabinets  with  access  also 
restricted  to  the  staff  of  the  Associate 
Executive  Director  for  Administration. 
Management  Information  System  data 
will  not  be  used  as  evidence  against  the 
supplying  employee  in  employee 
performance  evaluations  or  adverse 
actions. 

RETENTION  AND  DISPOSAL: 

Individual  hard  copy  employee 
records  and  computer  records,  other 
than  time  and  cost  totals,  are  retained 
for  not  more  than  one  year.  Disposal  is 
accomplished  through  magnetic  disc  or 
magnetic  tape  erasure  for  computer- 
stored  records,  and  direct  disposal  into 
trash  for  hard  copy  individual  records. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Associate  Executive  Director  for 
Administration,  Consiuner  Product 
Safety  Commission,  Washington,  DC 
20207. 

NOTFICATKM  PROCEDURE: 

Freedom  of  Information/Privacy  Act 
Officer,  Office  of  the  Secretary, 
Consiuner  Product  Safety  Commission, 
Washington,  DC  20207. 

RECORD  ACCESS  PROCEDURES: 

Same  as  Notification. 

CONTESTWIG  RECORD  PROCEDURES: 

Same  as  Notification. 

RECORD  SOURCE  CATEGORIES: 

Information  in  these  records  is 
furnished  by  the  employees  to  whom  it 
pertains. 

CPSC-23  [Reserved] 
CPSC-24 

SYSTEM  name: 

CPSC-24  Respirator  Program  Medical 
Reports. 

SYSTEM  location: 

Directorate  for  Administration, 
Consiuner  Product  Safety  Commission, 
4330  East  West  Highway,  Bethesda,  MD 
20814. 


categories  of  indivduals  covered  by  the 
system: 

CPSC  employees  whose  jobs  may 
require  them  to  wear  respirators. 

categories  of  records  in  THE  SYSTEM: 

Medical  reports  indicating  (a) 
approval  or  disapproval  for  an 
employee's  use  of  respirators;  (b) 
allowable  level  of  exertion  and  any 
medical  conditions  relevant  to  the  use 
of  respirators;  and  (c)  recommended 
interval  until  next  medical  evaluation. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
29  CFR  1910.134fl))(10). 

PURP0SE(8): 

These  records  are  used  to  keep  track 
of  employees  who  are  authorized  to 
work  in  hazardous  environments 
requiring  the  use  of  respirators  and  to 
schedule  repeat  medical  examinations 
for  those  employees. 

ROUTINE  USES  OF  RECORDS  MAMTAMED  IN  THE 
SYSTEM,  INCLUDMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

None. 

policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

storage: 
Records  are  maintained  in  hard  copy. 

RETRIEVABIUTY: 

Records  are  retrieved  by  name  of 
employee. 

SAFEGUARDS: 

Records  are  maintained  in  a 
combination  lock  safe-type  filing 
cabinet. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  until 
termination  of  employment  with  CPSC. 

SYSTEM  MANAQER(8)  AND  ADDRESS: 

Associate  Executive  Director  for 
Administration,  Consimier  Product 
Safety  Commission,  Washington,  DC 
20207. 

NOrmCATION  PROCEDURE: 

Freedom  of  Information/Privacy  Act 
Officer,  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification. 

CONTESTING  RECORD  PROCEOURES: 

Same  as  notification. 

RECORD  SOURCE  CATEQ0RE8: 

Information  is  provided  by  the 
medical  facility  performing  the  medical 
evaluations.  The  evaluation  is  based  in 
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part  on  infcrmation  provided  by  the 
lamployee  to  the  medical  facility. 

Appendix  I  Ragional  Office  Addraeees 

y  Central  Regional  Center,  230  S.  Dearborn 
Street,  Room  2944,  Chicago,  Illinois  60604- 
1601. 

Eastern  Regional  Center,  6  World  Trade 
Center,  Room  350,  New  York,  New  York 
10048-0206. 

Western  Regional  Center,  600  Harrison 
Street,  Room  245,  San  Francisco,  California 
94107-1370. 

Appendix  n  Pertinent  Record  Systems  of 
OAer  Agencies 

1 1  Other  Federal  agencies  maintain 
gDvemment-wide  systems  of  records  which 
may  contain  information  about  CPSC 
employees.  Some  of  these  records  may  be 
bhysically  located  at  CPSC  These  systems 
Ifidude: 

' :  1.  Office  of  Personnel  Management,  OPM/ 
COVT-1,  General  Personnel  ReoRtls 
(Includes  official  personnel  folders). 

2.  Office  of  Personnel  Management,  OPM/ 
)VT-2,  Employee  Per&nmance  File  System 

3.  Office  of  Personnel  Management,  OPM/ 
iVT-3 ,  Records  of  Adverse  Actions, 

^Performance  Based  Reduction  in  Grade  and 
Removal  Actions,  and  Termination  of 
Ifrobationers. 

4.  Office  of  Personnel  Management,  OPM/ 
dOVT-5,  Recruiting.  Examining,  and 
Placement  Records. 

5.  Office  of  Personnel  Management,  OPM/ 
~iVT-6,  Personnel  Research  and  Test 

'alidation  Records. 

6.  Office  of  Personnel  Management.  OPM/ 
lVT-7,  Applicant  Race,  Sex,  National 

.  and  Disability  Status  Records. 

7.  Office  of  Personnel  Management.  OPM/ 
iVT-9.  Pile  on  Positioa  Qasslfication 

l^ppeals.  Job  Grading  Appeals,  and  Retained 
or  Pay  Appeals. 

8.  Office  of  Personnel  Management,  OPM/ 
iVT-10.  Employee  Medical  File  System 


9.  OfBce  of  Government  Ethics,  0GB/ 
-1,  Executive  Branch  Public  Financial 
llisdosure  Reports  and  Other  Ethics  Program 
Records  (includes  financial  interest 
disclosure  forms  of  CPSC  employees  subject 
lb  the  Ethics  in  Government  Act). 
M  10.  Office  of  Government  Ethics.  OCX/ 
GOVT-2,  Confidential  StatemenU  of 
map\aymBat  and  Financial  Interests. 

11.  Office  of  Special  Counsel,  OSC/GOVT- 
1,  Complaint.  Litigation  and  Political 
Activity  Files. 

1 12.  Federal  Emergency  Management 
Agency,  FEMA/GOVT-1,  Uniform 
Identificaticn  System  for  Federal  Employees 
Performing  Essential  Duties  During 
Emergencies. 

11  13.  Equal  Employment  Opportunity 
Commissicm,  EEOC/GOVT-1,  Equal 
Bmployment  Opportunity  in  the  Federal 
Coramment  Qnnplaint  and  Appeal  Records. 

14.  Merit  System  protectitm  Board,  MSPB/ 
jC|OVT-l,  Appeal  and  Case  Records. 

I    15.  General  Services  Administration, 
( ;SA/GOVT-3.  Travel  Quago  Card 
Ingram. 


16.  General  Services  Administration,  GSA/ 
GOVT-4.  Contracted  Travel  Services 
Program. 

17.  Department  of  Labor,  DOL/GOVT-1, 
Office  of  Workers  Compensation  Programs, 
Federal  Employees  Compensation  Act  Files. 

[FR  Doc.  98-34068  Filed  12-29-98;  8:45  am] 
MUJNQ  CODE  SMS-01-«i 


DEPARTMENT  OF  DEFENSE 
GENERAL  SERVICES 
ADMINISTRATION 
NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  Na  90WMW4^ 

PropoMd  Coll«etlon;  CofiMfMnt 
RMJuMt  EntltM  BM/Offtr  AoMfManc* 


AOENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTKM:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  0MB  clearance.  . 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Seoetariat  mil  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Bid/Ofibr  Acceptance 
Period.  The  clearance  currently  expires 
on  April  30. 1999. 

DATES:  Comments  may  be  submitted  on 
or  before  March  1. 1999. 
AOORESaes:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB. 
Washington.  DC  20503 .  and  a  copy  to    * 
the  General  Services  AdministraticMi, 
FAR  Secretariat  (MVRS).  1800  F  Street. 
NW.  Room  4035.  Washington.  DC 
20405.  Please  dte  OMB  Control  No. 
9000-0044,  Bid/Offer  Acceptance 
Period,  in  all  correspondence. 
FOR  PURTHBI  IWrORMATIOM  OONT ACT: 
Ralph  DeStehno,  Federal  Acquisition 
Policy  Division.  GSA  (202)  501-1758. 
SUPPLBCHTARY  MFORMATION: 

A.Piupoee 

Bid  acceptance  period  is  tbe  period  of 
time  from  receipt  of  bids  that  is 
available  to  the  Government  to  award 
the  contract  This  acceptance  period  is 
normally  established  by  the 
Government.  However,  the  bidder  may 


establish  a  longer  acceptance  period 
than  the  minimum  acceptance  period 
set  by  the  Government  by  filling  in  the 
blank.  There  are  instances  when  the 
Government  is  unable  to  award  a 
contract  within  the  acceptance  period 
due  to  unforeseen  complications.  Rather 
than  incur  the  costly  expense  of 
readvertising,  the  Government  requests 
the  bidders  to  extend  their  bids  for  a 
longer  period  of  time. 

lliese  data  are  placed  with  the 
respective  bids  and  placed  in  the 
contract  file  to  become  a  matter  of 
record. 

B.  Annuel  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  1  minute  per  completion, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sotuces,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
3.220;  responses  per  respondent,  40; 
total  annual  responses,  128.800: 
preparation  hours  per  response,  .017; 
and  total  response  burden  hours,  2.190. 

08TAMMQ  cones  OF  PROPOSALS: 
Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Admini8trati(»,  FAR  Secretariat 
(MVRS),  Room  4035, 1800  F  Street,  NW, 
Washington,  DC  20405,  telephone  (202) 
208-7312.  Please  cite  OMB  Control  No. 
9000-0044,  Bid/Ofbr  Acceptance 
Period,  in  all  correspondence. 

Dated:  Decamber  22. 1998. 
ViGlariaE.Maas. 

Acting  Director,  Federa/  Acquisition  Policy 
DiviMion. 
(FR  Doc  96-34370  Piled  12-2»-98: 8:4S  am) 


DEPARTMENT  OF  DEFENSE 

Ofllos  d  ths  Sscrtwy 

wiviiwn  neMin  ana  mmmmh  riuymn  oi 
tlw  Unltoniwd  Ssfvlow  (CHAMPUS)! 

AOBCY:  Office  of  the  Secretary,  DoD. 
action:  Notice. 

summary:  This  Notice  sets  forth  the 
Department's  plans  for  enhancing  the  . 
appeals  process  available  to  providers 
and  beneficiaries  for  claims 
determinations  resxilting  from  TRICARE 
Claimcheck  coding  logic. 

ADDRESSES:  TRICARE  Management 
Activity,  Medical  Benefits  and 
Reimbursement  Systems,  16401  E. 
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Centretch  Parkway,  Aurora.  CO  80011- 
9043. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  E.  Isaacson,  Office  of  the 
Assistant  Secretary  of  Defense  (Health 
Affairs)/TRICARE  Management  Activity, 
telephone  (303)  676-3572,  or  Ann  N. 
Fazzini,  Office  of  the  Assistant  Secretary 
of  Defense  (Health  Affairs)/TRICARE 
Management  activity,  telephone  (303) 
676-3803. 

Background 

Commercial  claims-auditing  software 
can  be  a  critical  tool  in  addressing  fraud 
and  abuse,  and  commercial  systems  to 
detect  inappropriae  coding/billing  have 
been  available  for  several  years.  Both 
the  General  Accounting  Office  (GAO/ 
AIMD-98-91),  and  the  HHS  Inspector 
General  noted  the  potential  value  of 
such  systems  as  early  as  1991.  The 
TRICARE  Management  Activity  has 
taken  a  phased  approach  to 
implementation  of  TRICARE 
Claimcheck,  a  customized  version  of  the 
commercially  available  HBOC/GPG 
ClaimCheck®  software.  TRICARE 
Claimcheck  contains  over  5  million 
edits  that  track  appropriae  billing.  These 
edits  include  imbundling  incidental 
procedures,  medical  visits,  pre-  and 
post-operative  care,  mutually  exclusive 
procedures,  assistant  surgeons, 
duplicate  procedures,  and  age/sex 
conflicts.  Ninety-seven  percent  of 
claims  pass  through  TRICARE 
Claimcheck  aduits  without  affecting 
reimbursement.  TRICARE  Claimcheck 
was  first  used  in  May  1996,  and 
subsequently  has  been  linked  with  the 
start  of  the  TRICARE  regional  at-risk 
managed  care  support  contracts.  Prior  to 
implementation,  there  was  a  less- 
intensive  review  system  that  provided 
only  246  rebimdling  edits  as  well  as  a 
list  of  about  250  procedures  taht  were 
considered  to  be  incidental  to  another 
procedure. 

If  TRICARE  Claimcheck  edits  result  in 
the  denial  or  rebimdling  of  submitted 
procedure  codes,  providers  may  receive 
lower  than  expected  payments,  and  it  is 
important  that  providers  and 
beneficiaries  have  a  recourse.  The 
General  Accounting  Office  (GAO/ 
HEHS-98-80)  in  its  review  of  TRICARE/ 
CHAMPUS  payments  to  physicians 
reported  some  provider  concern  about 
the  TRICARE  Claimcheck  system. 
Congress  mandated  that  the  IDepartment 
establish  an  appeals  mechanism  for 
providers  and  beneficiaries  in  section 
714  of  the  National  Defense 
Authorization  Act  for  FY  1999. 
Rulemaking  will  be  initiated  to  amend 
32  CFR  199.10  to  address  TRICARE 
Claimcheck  appeals  procedures.  We  are 


issuing  this  Notice  prior  to  rulemaking 
to  explain  the  current  appeals  process 
and  to  invite  suggestions  as  to  the  form 
the  intended  TRICARE  Claimcheck 
appeals  mechanism  should  take. 

Cuirent  TRICARE  Claimcheck 
appeals  process:  A  TRICARE 
Claimcheck  appeal  is  an  administrative 
review  of  auditing  logic.  The  specific 
dollar  amount  of  an  allowance  (e.g.,  the 
CHAAiPUS  Maximum  Allowable 
Charge)  is  not  formally  appealable 
under  TRICARE  Claimcheck  appeals  or 
the  appeals  procedures  established  in  32 
CFR  199.10.  TRICARE  Claimcheck 
appeals  are  made  to  the  TRICARE 
Managed  Caro  Support  Contractor 
(MCSC)  that  processed  the  claim.  The 
MCSC  recovers  the  claim  and  related 
docimients  to  completely  review  the 
case  and  verify  the  accuracy  of  the 
application  of  the  TRICARE  Claimcheck 
edits.  This  process  includes:  (1) 
verification  of  the  correct  procedure 
code(s)  used;  (2)  review  for  clerical 
errors  that  may  have  resulted  in 
incorrect  application  of  the  TRICARE 
Claimcheck  edits;  (3)  medical  review; 
(4)  verification  that  all  necessary 
medical  documentation  has  been 
submitted;  and  (5)  review  to  determine 
if  medical  circiunstances  existed  that 
exceeded  the  expected  ciraunstances 
upon  which  the  edit  is  based.  A 
determination  that  allows  additional 
payment  amounts  results  in  an 
adjustment  of  the  claim  by  the 
contractor  with  no  further  action 
required  by  the  beneficiary  or  provider. 

A  corollary  of  the  appeals  process 
involves  ongoing  communications  with 
our  MCSC  Medical  ENrectors,  Lead 
Agent  Medical  Directors,  and 
professional  societies  and  other 
organizations  who  have  contacted  the 
TMA  regarding  the  appropriateness  of 
specific  edits  of  TRICARE  Claimcheck. 
The  TMA  is  working  closely  with  these 
entities  in  reviewing  comments  and 
comparing  them  to  the  clinical/medical 
rationale  of  the  TRICARE  Claimcheck 
edit.  When  consistent  with  TRICARE 
policy,  changes  are  made  in  conjunction 
with  the  TRICARE  Medical  Director. 
This  process  ensures  that  its  edits  do 
not  result  in  improper  denial  or 
reduction  of  payment.  Suggestions  are 
welcome  regarding  existing  TRICARE 
Claimcheck  edits  and  recommendations 
for  systemic  changes  to  TRICARE 
Claimcheck.  Clinical/medical  rationale 
for  the  suggested  change  should  be 
included  for  review  of  the 
recommendation  by  the  TRICARE 
Medical  Director. 

Intended  TRICARE  Claimcheck 
appeals  process;  As  stated  above, 
rulemaking  will  be  initiated  to  further 
implement  the  Congressional  mandate 


for  a  more  formalized  TRICARE 
Claimcheck  appeals  process.  In  cases 
where  the  current  TRICARE  Claimcheck 
appeals  process  described  above  results 
in  an  adverse  determination,  providers  . 
and  beneficiaries  will  have  a  further 
level  of  appeal.  Providers  and 
beneficiaries  will  be  able  to  submit  an 
appeal  along  with  supporting 
documentation  to  the  TRICARE 
Management  Activity.  The  requested  for 
apped  will  be  considered  on  its  own 
merits  and  a  written  response  will  be 
provided  for  each  determination  made. 
The  appeal  decision  issued  by  the 
TRICARE  Management  Activity  will  be 
the  final  agency  decision  on  the  appeal. 

Dated:  December  24, 1998. 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

IFR  Doc.  98-34478  Filed  12-29-98;  8:45  am] 

BUJJNG  CODE  9000-e4-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board  Tasic  Force  on 
National  imagery  and  Mapping  Agency 
(NIMA) 

action:  Notice  of  Advisory  Committee 
Meetings. 

SUIMMARY:  The  Defense  Science  Board 
Task  Force  on  National  Imagery  and 
Mapping  Agency  (NIMA)  will  meet  in 
closed  session  on  January  14-15  and 
February  25-26, 1999  at  Strategic 
Analysis  Inc.  (SAI),  Arlington,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  these 
meetings  the  Task  Force  will  review  the 
objectives  and  plans  of  the  National 
Imagery  and  Mapping  Agency  (NIMA) 
to  meet  the  needs  of  the  national  and 
military  intelligence  customers  as  they 
enter  the  21st  Century. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  No.  92-463,  as  amended  (5 
U.S.C.  App.  n,  (1994)),  it  has  been 
determined  that  these  DSB  Task  Force 
meetings  concern  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1994),  and  that 
accordingly  these  meetings  will  be 
closed  to  the  public. 


Federal  Register / Vol.  63.  No.  250 /Wednesday,  December  30,  1998 /Notices 


71917 


Dated:  December  23, 1998. 
iM-Bynum, 

'  Uerante  OSD  Federal  Register  Liaison 
'.  ificer,  Department  of  Defense. 
FR  Doc.  98-34477  Filed  12-29-98;  8:45  am] 
0|lumo  cooe  gcoo  04  m 


DEPARTMENT  OF  EDUCATION 

Hce  of  Proposed  Information 
llection  Requests 

iBICY:  Department  of  Education. 
StJMMARY:  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Hnancial  and  Chief  Information  Officer, 
invites  comments  on  the  proposed 
Information  collection  requests  as 
r^uired  by  the  Paperwork  Reduction 
Act  of  1995. 

plATES:  Interested  persons  are  invited  to 
Submit  comments  on  or  before  March  1, 
1099. 

ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
pepartment  of  Education,  600 
Independence  Avenue,  S.W..  Room 
5624,  Regional  Office  Building  3, 
Washington,  D.C.  20202-4651,  or 
should  be  electronically  mailed  to  the 

internet  address  Pat Sherrill@ed.gov, 

or  should  be  faxed  to  202-708-9346. 
FOR  FURTHER  INFORMATION  COffTACT: 
I^trick  J.  Sherrill  (202)  706-6196. 
mdividuals  who  use  a 
Ulecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Helay  Service  (FIRS)  at  1-800-877-6339 
between  6  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1095  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 

tdget  (OMB)  provide  interested 
deral  agencies  and  the  public  an  early 
portimity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
if  aive  the  requirement  for  public 
consultation  to  the  extent  that  public 
plarticipation  in  the  approval  process 

Eould  defeat  the  purpose  of  the 
[formation  collection,  violate  State  or 
Fjederal  law,  or  substantially  interfere 
With  any  agency's  ability  to  perform  its 
Statutory  obligations.  The  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Financial  and  Chief 
liformation  Officer,  publishes  that 
bbtice  containing  proposed  information 
cbllection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
n  allowing:  (1)  Type  of  review  requested. 


e.g.  new,  revision,  extension,  existing  or 
reinstatement:  (2)  Title;  (3)  Summary  of 
the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  speciHed  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  December  22, 1998. 
Kent  H.  HamuBun, 

Leader,  Information  Management  Group, 
Office  of  the  Chief  Financial  and  Chief 
Information  Officer. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  New. 

Title:  Safe  and  Drug-Free  Schools 
(SDFS)  Recognition  Program/Site  Visits. 

Frequency:  Annually. 

Affected  Public:  State,  local  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  130;  Burden  Hours: 
2,760. 

Abstract:  The  SDFS  Recognition 
Program  was  established  to  recognize 
public  and  private  schools  that  have 
demonstrated  exemplary  practices  in 
creating  safe  and  orderly  learning 
environments.  The  newly  redesigned 
program  will  focus  on:  (1)  research- 
based  principles;  (2)  collaboration  with 
partners  and/or  co-sponsors  at  the 
federal,  state,  and  local  levels  (both 
public  and  private);  and  (3)  effective 
diffusion  of  knowledge  about  what 
works  to  prevent  drug  use  and  violence 
among  youth.  The  purpose  of  the  site 
visits  is  to  validate  information 
contained  in  the  applications.  The  site 
visit  write-ups  will  be  provided  to  the 
reviewers  to  help  them  make  their  final 
recommendations,  and  will  become  part 
of  the  school's  file. 

(FR  Doc.  98-34441  Filed  12-29-98;  8:45  am] 
BtLUNQ  CODE  400»-01-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AOENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Financial  and  Chief  Information  Officer, 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  March  1. 
1999. 

ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  D.C.  20202-4651,  or 
should  be  electronically  mailed  to  the 

internet  address  Pat SberrillOed.gov. 

or  should  be  faxed  to  202-708-9346. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Financial  and  Chief 
Information  Officer,  publishes  that 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.  new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Sununary  of 
the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
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the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

The  IDepartment  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  acciuate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  December  23, 1998. 
Kent  H.  Hannaman, 

Leader,  Information  Management  Group, 
Office  of  the  Chief  Financial  and  Chief 
Information  Officer. 

Office  of  Postsecondary  Education 

Type  of  Review:  Revision. 

Title:  Federal  PLUS  Loan  Program 
Application  Documents. 

Frequency:  On  occaision. 

Affected  Public:  Individuals  or    • 
households;  Business  or  other  for- 
profits;  Not-for-profit  institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  100,000; 
Burden  Hours:  50,000. 

Abstract:  This  application  form  and 
promissory  note  is  the  means  by  which 
a  parent  borrower  applies  for  a  Federal 
PLUS  Loan  and  promises  to  repay  the 
loan,  and  a  school,  lender,  and  guaranty 
agency  certifies  the  parent  borrower's 
eligibility  to  receive  a  PLUS  loan. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  New. 

Title:  Program  for  International 
Student  Assessment  (PISA)  Field  Test. 

Frequency:  One  Time. 

Affected  Public:  Individuals  or 
households;  Not-for-profit  institutions. 
Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  1,860. 
Burden  Hours:  4,825. 

Abstract:  PISA  will  collect  policy- 
oriented  and  internationally  comparable 
indicators  of  student  achievement  at  the 
end  of  secondary  school  on  a  timely  and 
regular  basis  (every  three  years).  For 
comparability  with  other  education 
systems  around  the  world,  15  year  old 
students  will  be  assessed  in  the  U.S.  and 
comparisons  of  results  will  be  made 
with  approximately  30  countries. 

[FR  Doc  9»-34525  Filed  12-29-98;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act 
(44  U.S.C.  Chapter  3507  (j)),  since 
public  harm  is  reasonably  likely  to 
result  if  normal  clearance  procedures 
are  followed.  Approval  by  the  Office  of 
Management  and  Budget  (0MB)  has 
been  requested  by  December  31, 1998.  A 
regular  clearance  processes  also 
beginning.  Interested  persons  are 
invited  to  submit  comments  on  or  before 
March  1, 1999. 

ADDRESSES:  Written  comments 
regarding  the  emergency  review  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel,  Desk  Officer: 
Department  of  Education.  Office  of 
Management  and  Budget;  725  17th 
Street,  N.W.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
D.C.  20503.  Requests  for  copies  of  the 
proposed  information  collection  request 
should  be  addressed  to  Patrick  J. 
Sherrill,  Department  of  Education,  600 
Independence  Avenue,  S.W. ,  Room 
5624,  Regional  Office  Building  3, 
Washington,  D.C.  20202-4651,  or 
should  be  electronically  mailed  to  the 

internet  address  Pat Sherrill@ed.gov. 

or  should  be  faxed  to  202-708-9346. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPt.EMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  the 
public  an  early  opportunity  to  comment 
on  information  collection  requests.  The 
Office  of  Management  and  Budget 
(OMB)  may  amend  or  waive  the 
requirement  for  public  consultation  to 
the  extent  that  public  participation  in 
the  approval  process  would  defeat  the 
purpose  of  the  information  collection, 
violate  State  or  Federal  law,  or 


substantially  interfere  with  any  agency's 
ability  to  perform  its  statutory 
obligations.  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  at  the  beginning  of 
the  Departmental  review  of  the 
information  collection.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  ED  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  December  23, 1998. 
Kent  H.  Hannaman, 

Leader,  Information  Management  Group. 
Office  of  the  Chief  Information  Officer. 

Office  of  Special  Education  and 
Rehabilitative  Services. 

Type  of  Review:  Revision. 

Title:  Title  I  State  Plan  for  Vocational 
Rehabilitation  Services  and  Title  VI- 
Part  B  Supplement  for  Supported 
Employment  Services. 

Frequency:  Annually. 

Affected  Public:  Individuals  or 
households;  Not-for-profit  institutions: 
State,  local  or  Tribal  Gov't,  SEAs  or 
LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  82;  Bunlen  Hours: 
1,002,050. 

Abstract:  The  Woricforce  Investment 
Act  of  1988  (WIA)  requires  the  submittal 
of  the  Title  I  State  Plan  for  Vocational 
Rehabilitation  Services  and  a 
supplement  to  the  Plan  for  Supported 
Employment  Services  on  the  same  date 
that  the  state  submits  its  state  plan 
under  WIA.  Some  states  may  be 
submitting  plans  as  early  as  April  1. 
1999.  Proptun  funding  is  contingent  on 
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( I  ipartmental  approval  of  the  plan  and 
i :  1  supplement. 
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PARTMENT  OF  EDUCATION 

bmission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
$ilMMARY:  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
f'|nancial  and  Chief  Information  Officer 
ilrtvites  comments  on  the  submission  for 
OMB  review  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
^Ates:  Interested  persons  are  invited  to 
^^bmit  comments  on  or  before  January 
29, 1999. 

ADDRESSES:  Written  comments  should 
li>^  addressed  to  the  Office  of 
Information  and  Regulatory  Affiairs, 
Ajttention:  Danny  Werfel,  Desk  Officer, 
tfepartment  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  N.W.,  Room  10235,  New 
Executive  Office  Building,  Washington, 

gC.  20503  or  should  be  electronically 
ailed  to  the  internet  address 

Werfel d@al.eop.gov.  Requests  for 

copies  of  the  proposed  information 
i|>lIection  requests  should  be  addressed 
t9  Patrick  J.  Sherrill,  Department  of 
Elducation,  600  Independence  Avenue, 
S.W..  Room  5624,  Regional  Office 
Building  3,  Washington,  D.C.  20202- 
4651.  or  should  be  electronically  mailed 
10  the  internet  address 

Pat Sherrill@ed.gov,  or  should  be 

faxed  to  202-708-9346. 
ttm  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-81Q6. 
Iildividuals  who  use  a 
i^lecommimications  device  for  the  deaf 
(tDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
b^ween  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
9^06  of  the  Paperwork  Reduction  Act  of 
i995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Fladeral  agencies  and  the  pubUc  an  early 
opportunity  to  comment  on  information 
cpUection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Fbderal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
^iatutory  obligations.  The  Laader. 
Information  Management  Group.  Office 
I  >f  the  Chief  Financial  and  Chief 


Information  Officer,  publishes  that 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.  new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Summary  of 
the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specifled  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

Dated:  December  23, 1998. 
Kent  H.  Hannaman, 

Leader,  Infonnation  Management  Group. 
Office  of  the  Chief  Financial  and  Chief 
Infonnation  Officer. 

Office  of  Postsecondary  Education 

Type  of  Review:  New. 

Title:  Application  for  Child  Care 
Access  Means  Parents  in  School 
Program. 

Frequency:  18  months  and  36  months. 

Affected  Public:  Not-for-profit 
institutions. 

Reporting  and  Recordkeeping  Burden: 

Responses:  80; 

Burden  Hours:  3,200. 

Abstract:  Collect  program  and  budget 
information  to  make  grants  to 
institutions  of  higher  education. 

This  information  collection  is  being 
submitted  under  the  Streamlined 
Clearance  Process  for  Discretionary 
Grant  Information  Collections  (1890- 
0001).  Therefore,  this  30-day  public 
comment  period  notice  will  be  the  only 
public  comment  notice  published  for 
this  information  collection. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6213-q 

EPA  Mentifii^tion  of  Additionai  Waters 
to  be  Added  to  Virginia's  1998  Clean 
Water  Act  Section  303(d)  List  of 
Impaired  Waters 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  hearings  and 
availability  for  public  comment 

summary:  The  Environmental  Protection 
Agency  (EPA)  is  providing  public  notice 
of  the  availability  of  its  December  16, 
1998  identification  of  additional  waters 


to  be  added  to  Virginia's  1998  Clean 
Water  Act  section  303(d)  list  and  is 
inviting  public  comment  on  that 
identification.  EPA  is  also  providing 
notice  of  two  public  hearings.  EPA 
intends  to  make  a  final  determination  45 
days  after  the  close  of  this  public 
comment  period  regarding  the  waters  to 
be  added  to  Virginia's  1998  303(d)  list. 
EPA  will  transmit  the  listing  of 
additional  waters  to  Virginia,  which 
must  incorporate  them  into  it's  current 
water  quality  management  plan. 

Section  303(d)  of  the  Clean  Water  Act 
and  the  implementing  regulations  at  40 
CFR  130.7  require  states  to  identify  their 
waters  that  do  not,  or  will  not,  meet 
water  quality  standards  even  after 
required  technology-based  or  other 
controls  are  in  place.  This  list,  known 
as  the  Section  303(d)  list,  must  be 
submitted  to  EPA  for  approval. 

Federal  regulations  require  states  to 
consider  all  existing  and  readily 
available  water  quality-related  data  and 
information  in  developing  the  303(d) 
Ust.  EPA  determined  that  the 
Commonwealth  of  Virginia  did  not  fully 
meet  this  requirement.  The  Agency 
partially  approved  and  partially 
disapproved  Virginia's  303(d)  list  on 
November  16, 1998.  On  December  16, 

1998,  EPA  identified  a  number  of  waters 
to  be  added  to  Virginia's  303(d)  list 
based  on  existing  and  readily  available 
water  quality-related  data  and 
information. 

dates:  Comments  must  be  received  on 
or  before  March  1, 1999.  The  two  public 
meetings  will  be  held:  (1)  February  10, 

1999,  7:00  p.m.  to  9:30  p.m.,  Roanoke, 
VA.  (2)  February  11, 1999.  7:00  p.m.  to 
9:30  p.m.,  Richmond,  VA.  If  you  would 
like  to  testify  at  the  public  hearings, 
please  register  with  Ms.  Lenka  Berlin  at 
the  phone  number  below  by  February  8, 
1999. 

ADDRESSES:  Submit  comments  to  Ms. 
Lenka  Berlin  (3WP13),  Water  Protection 
Division,  USEPA  Region  m,  1650  Arch 
Street,  Philadelphia,  PA  19103.  The 
February  10, 1999  public  hearing  will  be 
at  the  Roanoke  County  Administration 
Center,  6204  Bernard  Drive,  Roanoke. 
VA  24018.  The  February  11, 1999  public 
hearing  will  be  at  the  Division  of  Motor 
Vehicles,  2300  West  Broad  Street, 
Richmond,  VA  23220. 
FOR  FinrfHER  INFORMATION  CONTACT:  For 
a  copy  of  the  document  detailing  EPA's 
November  16, 1998  partial  disapproval 
and  a  list  of  the  waters  EPA  has 
identified  to  be  added  to  Virginia's  Ust, 
contact  Ms.  Lenka  Berlin  by  phone 
(215-814-5259).  fax  (215-814-2301).  or 
by  e-mail 

(berIin.lenkaOepamail.epa.gov).  For  a 
copy  of  Virginia's  final  Section  303(d) 


list  submittal,  contact  Mr.  Charles 

Martin,  Virginia  Department  of 

Environmental  Quality,  at  (804)  698- 

4462. 

SUPPLEMENTARY  INFORMATION: 

What  is  required  of  the  Section  303(d) 
list? 

Federal  regulations  include  two 
requirements  that  are  most  pertinent  to 
EPA's  partial  disapproval  of  Virginia's 
1998  Section  303(d)  list.  First,  the 
regulations  require  that  states  consider 
all  existing  and  readily  available  water 
quality-related  data  and  information  in 
identifying  waters  for  the  303(d)  list. 
See  40  CFR  130.7(b)(5).  Second,  if  EPA 
disapproves  a  list,  the  Agency  must 
identify  the  waters  to  which  the 
disapproval  applies.  See  40  CFR 
130.7(d)(2). 

What  did  Virginia's  Section  303(d)  list 
include? 

EPA  received  Virginia's  final  1998 
Section  303(d)  report  on  October  16, 
1998.  The  report  included  five  parts 
plus  appendices.  Parts  I  and  11  of  the 
report  are  the  impaired  waters  that  the 
Commonwealth  determined  require 
TMDLs.  EPA  considers  Parts  I  and  n  to 
be  the  Commonwealth's  Section  303(d) 
list.  Parts  ni,  rv  and  V-are  waters  of 
concern  that  the  Commonwealth 
determined  do  not  require  TMDLs.  EPA 
considers  these  three  parts  to  be  for 
informational  purposes  only,  outside 
the  Section  303(d)  list.  Among  the 
appendices  to  the  submission  is 
Appendix  D,  which  lists  the  waters 
which  the  Commonwealth  included  on 
its  1996  Section  303(d)  Ust  but  did  not 
include  on  its  1998  list.  Virginia 
explained  that  it  did  not  include  these 
waters  because  point  sources  on  these 
waters  h^d  reportedly  been  issued  water 
quality-based  effluent  limits  that  would 
eliminate  the  impairment  within  the 
next  two-year  reporting  cycle. 

Why  did  EPA  partially  disapprove 
Vir^nia's  1998  Section  303(d)  list? 

In  reviewing  the  list,  EPA  determined 
that  Virginia  had  omitted  certain  waters 
from  the  list  even  though  existing  and 
readily  available  water  quafity-related 
data  and  information  show  that  these 
waters  do  not  meet  water  quality 
standards  even  after  required 
technology-based  and  other  controls  are 
applied.  On  November  16, 1998  EPA 
disapproved  the  omission  of  these 
waters  from  the  list  and  on  December 
16, 1998  identified  the  waters  to  be 
added  to  the  list. 


Which  waters  did  EPA  identify  to  be 
added  to  Virginia's  1998  Section  303(d) 
list? 

On  December  16, 1998  EPA  identified 
the  following  five  groups  of  waters  to  be 
added  to  Virginia's  1998  303(d)  list: 

1.  Portions  of  the  mainstem 
Chesapeake  Bay  and  three  tidal 
tributaries  because  existing  and  readily 
available  water  quality-related  data  and 
information  show  that  the  water  quality 
standards  for  dissolved  oxygen  are  not 
being  met.  EPA  identified  those  portions 
of  the  mainstem  Chesapeake  Bay  and 
three  tidal  tributaries  as  high  priority  for 
TMDL  development.  In  addition,  EPA 
identified  excessive  nutrients  as  the 
pollutants  of  concern  causing  violations 
of  the  applicable  water  quality  standard 
for  dissolved  oxygen. 

2.  77  waters  presented  in  Appendix  D 
of  Virginia's  report  (waters  that  were 
Usted  in  1996  as  needing  TMDLs  but 
were  not  included  on  the  1998  list).  The 
only  data  the  Commonwealth  provided 
to  EPA  (i.e.,  that  submitted  with  the 
1996  Section  303(d)  list)  indicated  that 
these  segments  are  impaired.  EPA 
designated  these  waters  as  low  priority 
for  "IIMDL  development. 

3.  47  waters  presented  in  Part  V  of 
Virginia's  report  (waters  reportedly 
impaired  by  natural  conditions  and  not 
identified  as  requiring  TMDL 
development)  because  they  fail  to  meet 
water  quality  standards.  EPA  designated 
these  waters  as  low  priority  for  TMDL 
development. 

4. 10  waters  that  were  identified  as 
impaired  (not  meeting  water  quality 
standards  or  designated  uses)  in  the 
Commonwealth's  1998  Section  305(b) 
report  but  were  not  included  by  Virginia 
on  the  Section  303(d)  list. 

5.  6  waters  that  are  already  listed  for 
one  or  more  pollutemts  but,  based  on 
information  from  the  Conunonwealth's 
1998  Section  305(b)  report,  should  be 
listed  for  an  additional  pollutant. 

In  addition  to  identifying  the  five 
groups  of  waters  above,  EPA 
recommends  that  the  Commonwealth 
modify  the  priority  rankings,  from 
mediimi  to  high,  for  four  waters 
identified  by  the  U.S.  Fish  and  Wildlife 
Service  as  adversely  impacting 
endangered  species. 

Dated:  December  16, 1998. 

Thomas  J.  Maslany, 

Director,  Water  Protection  Division,  EPA 
Region  ID. 

[FR  Doc.  98-34548  Filed  12-29-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-850;  FRL-6050-1] 

Notice  Of  Filing  of  Pesticide  Petitions 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
food  commodities. 

DATES:  Comments,  identified  by  the 
docket  control  niunber  PF-850,  must  be 
received  on  or  before  January  29, 1999. 

ADDRESSES:  By  mail  submit  written 
comments  to:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticides  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person  bring  comments  to:  Rm.  119,  CM 
#2, 1921  Jefferson  Davis  Highway. 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  under 
"SUPPLEMENTARY  INFORMATION." 
No  confidential  business  information 
should  be  submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  docimient  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  119  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
hohdays. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
product  manager  listed  in  the  table 
below: 
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Product  Manager 


BvaC.  Alston 
M  lyt  Jamefson . 


Office  kxationAelephone  numt)er 


Rm.  707B,  CM  #2. 703-308-8373,  e-mail:aIston.treva@epamail.epa.gov. 
Rm.  268,  CM  #2,  703-308-9368,  e-mail:  jamerson.hoyt#epamail.epa.gov. 


Address 


1921  Jefferson  Davis  Hwy, 

Artinglon,  VA 

Do. 


I  aPPLBIENTARY  INFOmiATION:  EPA  has 

mceived  pesticide  petitions  as  follows 
piY)posing  the  establishment  and/or 
amendment  of  regulations  for  residues 

certain  pesticide  chemicals  in  or  on 
ous  food  commodities  under  section 
of  the  Federal  Food,  Drug,  and 

imestic  Act  (FFDCA),  21  U.S.C.  346a. 
P'A  has  determined  that  these  petitions 
odntain  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2);  however,  EPA  has  not  fidly 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
lotion.  Additional  data  may  be  needed 
*  ifore  EPA  rules  on  the  petition. 

!The  official  record  for  this  notice  of 
;,  as  well  as  the  public  version,  has 
been  esti^lished  for  this  notice  of  filing 
uftder  docket  control  nimiber  [PF-850] 
(including  conunents  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
iJD|cluding  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
if :  available  ba  inspection  from  8:30 
&in.  to  4  p.m.,  Monday  through  Friday, 
eotcluding  legal  holidays.  The  official 
•rd  is  located  at  the  address  in 
DRESSES"  at  the  beginning  of  this 
mt 

lectronic  comments  can  be  sent 

ly  to  EPA  at: 
Dpp-docket0epamaiLepa.gov 


lectronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
11^  of  special  characters  and  any  fonn 
csj  encryption.  Comment  and  data  will 
be  accepted  on  disks  in 
perfect  5.1  file  format  or  ASCII  file 
it  AU  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  number  [PF-850]  and 
appropriate  petition  number.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
LJi^naries. 

littofSiibiecte 

I  Environmental  protection, 
4^cultural  commodities.  Food 
apditives.  Feed  additives.  Pesticides  and 
pj^sts.  Reporting  and  recordkeeping 
retiuirements. 


Dated:  December  17, 1998. 


Jones, 


I 

Director,  Registration  Division,  Office  of 
Pesticide  Pmgrams. 

Summaries  of  Petitions 

Petitioner  summaries  of  the  pesticide 
petitions  are  printed  below  as  required 
by  section  408(d)(3)  of  the  FFDCA.  The 
summaries  of  the  petitions  were 
prepared  by  the  petitioners  and 
represent  the  views  of  the  petitioners. 
EPA  is  publishing  the  petition 
summaries  verbatim  ^thout  editing 
them  in  any  way.  The  petition  summary 
announces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  neected. 

1.  Hiurtmian  Corpmvtian  of  Honston, 
Texas 

PP8E4992 

EPA  has  received  a  pesticide  petition 
(PP  8E4992)  from  Huntsman 
Corporation  of  Houston,  Texas, 
proposing  pursuant  to  section  408(d)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act,  21  U.S.C.  346a(d),  to  amend  40  CFR 
part  180  to  establish  an  exemption  from 
the  requirement  of  a  tolerance  for 
propylene  carbonate  and  butylene 
carbonate  (4-(methyl  and  ethyl)-(l,3- 
dioxolan-2-one))  when  used  in 
accordance  with  good  agricultural 
practice  as  an  inert  ingredient  in 
pesticide  formulaticms  applied  to 
growring  crops  ot  to  raw  agricultural 
commodities  after  harvest.  EPA  has 
determined  that  the  petition  contains 
data  or  information  regarding  the 
elemaats  set  forth  in  section  408(d)(2)  of 
the  FFDCA;  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

Analytical  method.  An  analytical 
residue  method  utilizing 
chromatography  with  a  flame-ionization 
detector  is  available  for  enforcement 
purposes. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  AcutB  londty 
studies  include  an  acute  oral  rat  study 


on  propylene  carbonate  with  an  LDjo  of 
29,100  miUigrams/kilogram  of  body 
weight  (mg/kg/bwt),  an  acute  oral 
mouse  study  on  propylene  carbonate 
with  an  LDso  of  20,700  mg/kg/bwt,  an 
acute  dermal  toxicity  study  in  the  rat 
with  an  LDso  >5,000  mg/kg,  acute 
inhalation  studies  in  the  rat,  dog,  and 
guinea  pig  with  an  LDso  values  >3.000 
mg/L  (airborne  concentration),  a 
primary  eye  irritation  study  with  rabbits 
indicating  that  propylene  caibcmate  is  a 
slight  eye  irritant,  a  primary  dermal 
irritation  study  in  the  rabbit  showing 
propylene  carbonate  to  be  a  non-irritant 
and  dermal  sensitization  studies  in 
hiunans  showing  propylene  carbonate  is 
not  a  skin  sensitizer. 

2.  Genotoxicity.  The  mutaguiic 
potential  of  propylene  carbonate  has 
been  evaluated  in  several  studies 
covering  a  variety  of  endpoints.  It  is 
concluded  that  propylene  carbonate  is 
not  mutagenic.  Mutagenic  studies  with 
propylene  carbonate  include  gene 
mutation  assays  in  bacterial  and 
mammalian  cells;  in  vitro,  and  in  vivo 
chromosomal  aberration  assays;  and  an 
in  vivo  DNA  repain  assay  in 
mammalian  cells.  All  studies  were 
UMative  for  genotoxicity. 

3.  Reproductive  and  aevelopmental 
toxicity.  A  developmental  toxicity  study 
with  rats  given  oral  gavage  doses  of  up 
to  5,000  mg/kg/day  frtnn  days  6  through 
15  of  gestation  resulted  in  a  no  observed 
adveised  effect  level  (NOAEL)  for 
maternal  toxicity  of  3,000  mg/kg/day 
based  upon  hvrt.  reduction  at  the  hi^est 
doses.  Tbere  was  no  evidence  of 
developmental  toxicity  or  any 
malfoimations  in  fetuses  at  any  of  the 
dose  levels,  including  the  highest  dose 
of  5,000  mg/kg/day. 

4.  Subchronic  toxicity.  A  28  day  oral 
subchronic  toxicity  study  was 
conducted  with  propylene  carbonate  in 
rats  at  rates  up  to  5,000  mg/kg/day. 
Treatment  related  increased  ovary 
weights,  and  testes  weights  were 
observed  at  the  highest  dose  and 
increased  ovary  weights  weie  observed 
at  the  two  highest  dose  levels  of  3,000 
and  5,000  mg/kg/day.  The  NOAEL  was 
1,000  mg/kg/day. 

i.  A  90  day  oial  subchronic  toxicity 
study  was  conducted  Mdth  propylene 
carbonate  in  rats  at  rates  up  to  5,000  mg/ 
kg/day.  There  was  reduced  body  weight 
and  food  consumption  at  the  high  dose 
level.  Male  kidneys  also  had  reduced 
wreight  at  the  high  dose  group  and  there 
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were  some  minor  blood  cbemistry 
changes.  The  authors  concluded  that 
there  were  no  appeirent  toxicological 
effects  from  the  consumption  of 
propylene  carbonate  at  rates  up  to  5,000 
mg/kg/day  over  90  days. 

ii.  A  14  week  whole-body  exposure 
inhalation  toxicity  study  was  conducted 
with  propylene  carbonate  in  rats  at  rates 
up  to  1,000  mg/m3.  In  this  study, 
neiuotoxic  motor  responses  were  also 
monitored.  The  authors  concluded  that 
there  were  no  toxicological  effects  from 
the  consimiption  of  propylene  carbonate 
at  rates  up  to  1,000  mg/m^  except 
minimal  eye  irritation. 

5.  Chronic  toxicity.  A  24  month 
chronic  oral  toxicity  study  in  mice  was 
conducted  with  propylene  carbonate  by 
application  twice  per  week  to  clipped 
areas  of  the  back.  There  were  no  tumors 
and  no  skin  irritation  as  a  result  of 
treatment  propylene  carbonate  in  this 
study. 

C.  Aggregate  Exposure 

The  following  is  a  description  of  the 
likelihood  of  exposure  to  propylene  and 
butylene  carbonate  from  various  routes. 

1.  Dietary  exposure.  Propylene  and 
butylene  carbonate  are  cleared  as  an 
indirect  food  additive  imder  21  CFR 
175.105  for  use  as  an  indirect  food 
additive  in  packaging.  This  clearance 
obtains  from  the  use  of  propylene,  and 
butylene  carbonate  in  packaging  glue 
and  other  indirect  food  additive  uses. 
Little  or  no  migration  into  the  food 
substance  is  expected  from  these  uses 
according  to  the  information  included 
in  21  CFR. 

Propylene  and  butylene  carbonate  are 
not  cleared  for  any  applications  to 
growing  crops  or  to  crops  after  harvest 
at  this  time,  but  following  granting  of 
this  exemption,  this  will  be  the  primary 
source  of  dietary  exposure. 

2.  Non-dietary  exposure.  Propylene 
and  butylene  carbonate  are  solvents 
used  in  surface  cleaners,  degreasers, 
dyes,  fibers,  plastics,  batteries,  and  as  a 
gelling  agent  for  clays.  There  would  be 
additional  exposure  from  theses  routes. 

D.  Cumulative  Effects 

Propylene  and  butylene  carbonate  are 
members  of  a  class  of  compounds  with 
structiues  containing  the  carbonate 
moiety.  The  closest  related  compound, 
ethylene  carbonate,  is  used  in  similar, 
non-agricultural  applications,  but  does 
not  have  any  uses  which  would  result 
in  agricultural  exposure  or  dietary 
exposure. 

E.  Safety  Determination 

1.  U.S.  population.  Owing  to  the  very 
high  reference  dose,  it  is  not  reasonable 
to  assume  any  acute  or  chronic  health 


effects  to  the  U.  S.  population. 
Propylene  and  butylene  carbonate  are 
reduced-risk  inerts  which  will  reduce 
exposure  to  more  toxic  inert  solvents. 

2.  Infants  and  children.  There  is  a 
complete  data  base  for  propylene,  and 
butylene  carbonate  which  includes  pre- 
and  post-natal  developmental  toxicity 
data.  The  toxicological  effects  of 
propylene  and  butylene  carbonate  on 
rodents  are  well  understood. 

In  a  developmental  toxicity  study  in 
rats,  all  reproductive  parameters 
investigated  showed  no  treatment- 
related  effects  except  slightly  retarded 
growth  rate.  Maternal  effects  were  seen 
at  5,000  mg/kg/day  without 
developmental  effects.  The  NOAEL  for 
reproductive  effects  in  offspring  is  5.000 
mg/kg/day. 

F.  International  Tolerances 

A  maximum  residue  level  has  not 
been  set  for  propylene  and  butylene 
carbonate  by  the  Codex  Alimentariosu 
Commission. 

2.  Interregional  Research  Project 
Number  4  (IR-4) 

PP0E3909,  2E4052.  2E4092,  3E4162. 
and  9E5049 

EPA  has  received  a  request  regarding 
pesticide  petitions  (PP  0E3909,  2E4052, 
2E4092,  3E4162)  from  IR-4,  New  Jersey 
AgricultiuBl  Experiment  Station, 
Rutgers  University,  New  Brunswick, 
New  Jersey  08903  to  remove  the  time 
limitations  on  the  established  tolerances 
in  40  CFR  part  180.412  for  the  the 
herbicide  sethoxydim  (2-1- 
(ethoxyimino)butyl-5-2- 
(ethylthio)propyl-3-hydoxy-2- 
cyclohexen-1-one)  and  its  metabolites 
containing  the  2-cyclohexen-l-one 
moiety  (calculated  as  the  herbicide))  in 
or  on  asparagus  at  4.0  parts  per  millhon 
(ppm),  carrot  at  1.0  ppm,  cranberry  at 
2.0  ppm,  peppermint,  and  spearmint 
tops  at  30  ppm.  EPA  has  also  received 
a  petition  (PP  9E5049)  from  IR-4 
proposing  pursuant  to  section  408(d)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act,  21  U.S.C.  346a(d),  to  amend  40  CFR 
part  180  by  estabhshing  a  tolerance  for 
residues  of  sethoxydim  and  its 
metabolites  containing  the  2- 
cyclohexen-1-one  moiety  (caladated  as 
the  herbicide)  in  or  on  the  raw 
agricultural  commodity  horseradish  at  4 
ppm.  EPA  has  determined  that  the 
petitions  contain  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2)  of  the  FFDCA^ 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  supports 
granting  of  the  permanent  tolerances. 
Additional  data  may  be  needed  before 


EPA  rules  on  the  petitions.  This  notice 
includes  a  simamary  of  the  petitions 
prepared  by  BASF  Corporation, 
Agricultural  Products.  P.O.  Box  13528, 
Research  Triangle  Park.  NC  27709. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  qualitative 
natiu«  of  the  residues  in  plants  and 
animals  is  adequately  imderstood  for 
the  purposes  of  registration. 

2.  Analytical  method.  Analytical 
methods  for  detecting  levels  of 
sethoxydim  and  its  metabolites  in  or  on 
food  with  a  limit  of  detection  that 
allows  monitoring  of  food  with  residues 
at  or  above  the  levels  set  in  these 
tolerances  were  submitted  to  EPA.  The 
proposed  analytical  method  involves 
extraction,  partition,  and  clean-up. 
Samples  are  then  analyzed  by  gas 
chromatography  with  sulfur-specific 
flame  photometric  detection.  The  limit 
of  quantitation  (LOQ)  is  0.05  ppm. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  Based  on  the 
available  acute  toxicity  data, 
sethoxydim  does  not  pose  any  acute 
dietary  risks.  A  summary  of  the  acute 
toxicity  studies  follows. 

i.  Acute  oral  toxicity— Rat.  Toxicity 
Category  HI;  LD5o=3125  milligrams/ 
kilogram{mg/kg)  (male).  2676  mg/kg 
(female). 

ii.  Acute  dermal  toxicity— Rat. 
Toxicity  Category  HI;  LD50  >5,000  mg/kg 
(male  and  female). 

iii.  Acute  inhalation  toxicity^-  Rat. 
Toxicity  Category  III;  LCso  (4-hour)=6.03 
mg/L  (male),  6.28  mg/L  (female). 

Iv.  Primary  eye  irritation — Rabbit. 
Toxicity  Category  IV;  no  irritation. 

V.  Primary  dermal  irritation — Rabbit. 
Toxicity  Category  IV;  no  irritation. 

vi.  Dermal  sensitization — Guinea  pig. 
Waived  because  no  sensitization  was 
seen  in  guinea  pigs  dosed  with  the  end- 
use  product  Poast  (18%  a.i.). 

2.  Genotoxicity.  Ames  assays  were 
negative  for  gene  mutation  in 
Salmonella  typhimurium  strains  TA98. 
TAIOO.  TA1535,  and  TA  1537.  with  and 
without  metabolic  activity. 

A  Chinese  hamster  bone  marrow 
cytogenetic  assay  was  negative  for 
structural  chromosomal  aberrations  at 
doses  up  to  5.000  mg/kg  in  Chinese 
hamster  bone  marrow  cells  in  vivo. 

Recombinant  assays  and  forward 
mutations  tests  in  Bacillus  subtilis, 
Escherichia  coli,  and  S.  typhimurium 
were  all  negative  for  genotoxic  effects  at 
concentrations  of  greater  than  or  equal 
to  100%. 

3.  Reproductive  and  developmental 
toxicity.  A  developmental  toxicity  study 
in  rats  fed  dosages  of  0.  50, 180,  650, 
and  1,000  mg/kg/day  wdth  a  maternal 


W-observed  adverse  effect  level 
lOAEL)  of  180  mg/kg/day  and  a 
atemal  lowest  obsereved  adverse 
feet  level  (LOAEL)  of  650  mg/kg/day 
liar  gait,  decreased  activity, 
excessive  salivation,  and  anogenital 
Staining);  and  a  developmental  NOAEL 
of  180  mg/kg/day,  and  a  developmental 
tOAEL  of  650  mg/kg/day  (21  to  22% 
defease  in  fetal  weights,  filamentous 
tjail,  and  lack  of  tail  due  to  the  absence 
of  sacraland/or  caudal  vertebrae,  and 
4M&y6(l  ossification  in  the  hyoids, 
vertebral  centrum  and/or  transverse 
processes,  stemebrae  and/or 
metatarsals,  and  pubes). 

A  developmental  toxicity  study  in 
irabbits  fed  doses  of  0,  80, 160,  320,  and 
40O  mg/kg/day  with  a  maternal  NOAEL 
9f  320  mg/kg/day  and  a  maternal 
tOAEL  of  400  mg/kg/day  (37% 
reduction  in  body  weight  gain  without 
significant  differences  in  group  mean 
l^bdy  weights  and  decreased  food 
consumption  dining  dosing);  and  a 
dfevelopmental  NOAEL  greater  than  400 
irjg/kg/day  hi^est  dose  tested  (HDT). 
A  2-generation  reproduction  study 
1  nth  rats  fed  diets  containing  0, 150, 
^00,  and  3,000  ppm  (approximately  0, 
7.5,  30,  and  150  mg/k^day)  with  no 
ilaproductive  effects  observed  under  the 
Conditions  of  the  study. 
1 1 4.  Subchronic  toxicity  A  21  day 
dermal  study  in  rabbits  with  a  NOAEL 
of  >1,000  mg/kg/day  (limit  dose).  The 
dtily  dose-related  finding  was  slight 
epidermal  hyperplasia  at  the  dosing  site 
in  nearly  all  males  and  females  dosed  at 
1,000  mg/kg/day.  According  to  BASF 
~  s  was  probably  an  adaptive  response. 
"  Chronic  toxicity.  A  sununary  of  the 

nic  toxicity  studies  follows. 
A  1-year  feeding  study  with  dogs  fed 
(^tets  containing  0,  8.86/9.41, 17.5/19.9, 
d  110/129  mg/kg/day  (males/females) 
th  a  NOAEL  of  8.86/9.41  mg/kg/day 
ales/females)  based  on  equivocal 
emia  in  male  dogs  at  the  17.5-mg/kg/ 
ly  dose  level. 

A  2-year  chronic  feeding/ 
inogenicity  study  with  mice  fed 
diets  containing  0,  40, 120,  360,  and 
^J080  ppm  (equivalent  to  0, 6, 18,  54, 
4^d  162  mg/kg/day)  with  a  systemic 
NOAEL  of  120  ppm  (18  mg/kg/day) 
based  on  non-neoplastic  liver  lesions  in 
iliale  mice  at  the  360-ppm  (54  mg/kg/ 
diy)  dose  level.  There  were  no 
carcinogenic  effects  observed  under  the 
<j(^nditions  of  the  study.  The  maximum 
erated  dose  (MTD)  was  not  achieved 
female  mice. 

A  2-year  chronic  feeding/carcinogenic 
dy  with  rats  fed  diets  containing  0, 
i,  6,  emd  18  mg/kg/day  with  a  systemic 
NOAEL  greater  than  or  equal  to  18  mg/ 
kg/day  HDT.  There  were  no 
dircinogenic  effects  observed  under  the 


conditions  of  the  study.  This  study  was 
reviewed  imder  current  guidelines  and 
was  foimd  to  be  unacceptable  because 
the  doses  used  were  insufficient  to 
induce  a  toxic  response  and  an  MTD 
was  not  achieved. 

A  second  chronic  feeding/ 
carcinogenic  study  with  rats  fed  diets 
containing  0.  360,  and  1,080  ppm 
(equivalent  to  18.2/23.0,  and  55.9/71.8 
mg/kg/day  (males/females).  The  dose 
levels  were  too  low  to  elicit  a  toxic 
response  in  the  test  animals  and  failed 
to  achieve  an  MTD  or  define  a  LOAEL. 
Slight  decreases  in  body  weight  in  rats 
at  the  1,080  ppm  dose  level,  although 
not  biologically  significant,  support  a 
&«e-standing  NOAEL  of  1,080  ppm 
(55.9/71.8  mg/kg/day  (males/females)). 
There  were  no  carcinogenic  effects 
observed  under  the  conditions  of  the 
study. 

6.  Animal  metabolism.  In  a  rat 
metaboUsm  study,  excretion  was 
extremely  rapid  and  tissue 
accimiulation  was  negligible. 

7.  Metabolite  toxicology.  As  a 
condition  to  registration,  BASF  had 
been  asked  to  submit  additional 
toxicology  studies  for  the  hydroxy 
metabolites  of  sethoxydim.  EPA  agreed 
with  BASF's  recommendation  to  use  the 
most  abundant  metabolite,  5-OH-MS02, 
as  siuTogate  for  all  metabolites.  Based 
on  these  data,  it  was  concluded  that  the 
toxicological  potency  of  the  plant 
hydroxymetabolites  is  likely  to  be  equal 
to  or  less  than  that  of  the  parent 
compound.  The  tolerance  expression  for 
sethoxydim  measures  sethoxydim  and 
its  metabolites  containing  the  2- 
cyclohexen-1-one  moiety,  measured  as 
parent.  Hence,  the  hydroxymetabolites 
are  figured  into  all  tolerance 
calculations. 

8.  Endocrine  disruption.  No  specific 
tests  have  been  performed  with 
sethoxydim  to  determine  whether  the 
chemical  may  have  an  effect  in  humans 
that  is  similar  to  an  effect  produced  by 
naturally-occurring  estrogen  or  other 
endocrine  effects. 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  For  purposes  of 
assessing  the  potential  dietary  exposure, 
BASF  has  estimated  aggregate  exposure 
based  on  the  Theoretical  Maximum 
Residue  Contribution  (TMRC)  firom 
existing  and  pending  tolerances  for 
sethoxydim.  (The  TMRC  is  a  "worst 
case"  estimate  of  dietary  exposure  since 
it  is  assumed  that  100%  of  all  crops  for 
which  tolerances  are  established  are 
treated  and  that  pesticide  residues  are  at 
the  tolerance  levels.)  The  TMRC  &t)m 
existing  tolerances  for  the  overall  U.S. 
population  is  estimated  at 
approximately  44%  of  the  RfD.  BASF 


estimates  indicate  that  dietary  exposure 
will  not  exceed  the  RfD  for  any 
population  subgroup  for  which  EPA  has 
data.  This  exposure  assessment  relies  on 
very  conservative  assumptions  100%  of 
dlt>ps  will  contain  sethoxydim  residues 
and  those  residues  would  be  at  the  level 
of  the  tolerance  which  results  in  an  over 
estimate  of  human  exposure. 

2.  Other  exposure.  Other  potential 
sources  of  exposiue  of  the  general 
population  to  residues  of  pesticides  are 
residues  in  drinking  water  and  exposure 
from  non-occupational  soiuces.  Based 
on  the  available  studies  submitted  to 
EPA  for  assessment  of  environmental 
risk,  BASF  does  not  anticipate  exposure 
to  residues  of  sethoxydim  in  drinking 
water.  There  is  no  established 
Maximiun  Concentration  Level  (MCL) 
for  residues  of  sethoxydim  in  drinking 
water  under  the  Safe  Drinking  Water 
Act  (SDWA). 

BASF  has  not  estimated  non- 
occupational exposure  for  sethoxydim. 
Sethoxydim  is  labeled  for  use  by 
homeowners  on  and  around  the 
following  use  sites:  flowers,  evergreens, 
shrubs,  trees,  fruits,  vegetables, 
ornamental  groundcovers,  and  bedding 
plants.  Hence,  the  potential  for  non- 
occupational exposure  to  the  general 
population  exists.  However,  these  use 
sites  do  not  appreciably  increase 
exposure.  Protective  clothing 
requirements,  including  the  use  of 
gloves,  adequately  protect  homeowners 
when  applying  the  product.  The 

Eroduct  may  only  be  applied  through 
ose-end  sprayers  or  tank  sprayers  as  a 
0.14%  solution.  Sethoxydim  is  not  a 
volatile  compound  so  inhalation 
exposure  during  and  after  application 
would  be  negligible.  Dermal  exposure 
would  be  minimal  in  light  of  the 
protective  clothing  and  the  low 
application  rate.  According  to  BASF 
post-treatment  (re-entry)  exposure 
would  be  negligible  for  these  use  sites 
as  contact  with  treated  surfaces  would 
be  low.  BASF  concludes  that  the 
potential  for  non-occupational  exposure 
to  the  general  population  is 
insignificant. 

D.  Cumulative  Effects 

BASF  also  considered  the  potential 
for  cimiulative  effects  of  sethoxydim 
and  other  substances  that  have  a 
common  mechanism  of  toxicity.  BASF 
is  aware  of  one  other  active  ingredient 
which  is  structurally  similar,  clethodim. 
However,  BASF  beUeves  that 
consideration  of  a  common  mechanism 
of  toxicity  is  not  appropriate  at  this 
time.  BASF  does  not  have  any  reUable 
information  to  indicate  that  toxic  effects 
produced  by  sethoxydim  woiild  be 
ciunulative  with  clethodim  or  any  other 


71924 


Federal  Register/Vol.  63,  No.  250 / Wednesday.  December  30,  1998/Notices 


chemical;  thus  BASF  is  considering 
only  the  potential  risks  of  sethoxydim  in 
its  exposure  assessment. 

E.  Safety  Determination 

1.  U.S.  population —  Reference  dose 
(RfD).  Using  the  conservative  exposure 
assumptions  described  above,  BASF  has 
estimated  that  aggregate  exposure  to 
sethoxydim  vfill  utilize  44%  of  the  RfD 
for  the  U.S.  population.  EPA  generally 
has  no  concern  for  exposures  below 
100%  of  the  RfD.  Therefore,  based  on 
the  completeness  and  reliability  of  the 
toxicity  data,  and  the  conservative 
exposiue  assessment,  BASF  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposiu«  to  residues  of  sethoxydim, 
including  all  anticipated  dietary 
exposure  and  all  other  non-occupational 
exposures. 

2.  Infants  and  children — i. 
Developmental  toxicity.  Developmental 
toxicity  was  observed  in  a 
developmental  toxicity  study  using  rats 
but  was  not  seen  in  a  developmental 
toxicity  study  using  rabbits.  In  the 
developmental  toxicity  study  in  rats  a 
maternal  NOAEL  of  180  mg/kg/day  and 
a  maternal  LOAEL  of  650  mg/kg/day 
(irregular  gait,  decreased  activity, 
excessive  salivation,  and  anogenital 
staining)  was  determined.  A 
developmental  NOAEL  of  180  mg/kg/ 
day  and  a  developmental  LOAEL  of  650 
mg/kg/day  (21  to  22%  decrease  in  fetal 
weights,  filamentous  tail  and  lack  of  tail 
due  to  the  absence  of  sacral  and/or 
caudal  vertebrae,  and  delayed 
ossification  in  the  hyoids,  vertebral 
centrum  and/or  transverse  processes, 
stemebrae  and/or  metatarsals,  and 
pubes).  Since  developmental  efiiects 
were  observed  only  at  doses  where 
maternal  toxicity  was  noted,  BASF 
concludes  that  the  developmental 
effects  observed  are  believed  to  be 
secondary  effects  resulting  from 
maternal  stress. 

ii.  Reproductive  toxicity.  A  2- 
generation  reproduction  study  with  rats 
fed  diets  containing  0,150,  600,  and 
3,000  ppm  (approximately  0,  7.5,  30, 
and  150  mg/kg/day)  produced  no 
reproductive  effects  during  the  course  of 
the  study.  Although  the  dose  levels 
were  insufficient  to  elicit  a  toxic 
response,  the  Agency  has  considered 
this  study  usable  for  regulatory 
purposes  and  has  established  a  free- 
standing NOAEL  of  3,000  ppm 
(approximately  150  mg/kg/day) 
Proposed  Rule  at  60  FR  13941. 

iii.  Reference  dose.  Based  on  the 
demonstrated  lack  of  significant 
developmental  or  reproductive  toxicity 
BASF  believes  that  the  RfD  used  to 
assess  safety  to  children  should  be  the 


same  as  that  for  the  general  population, 
0.09  mg/kg/day.  Using  the  conservative 
exposiu«  assumptions  described  above, 
BASF  has  concluded  that  the  most 
sensitive  child  population  is  that  of 
children  ages  1-6.  BASF  calculates  the 
exposure  to  this  group  to  be 
approximately  95%  of  the  RfD  for  all 
uses  (including  those  proposed  in  this 
docuiment).  Based  on  die  completeness 
and  reliabiUty  of  the  toxicity  data  and 
the  conservative  exposure  assessment, 
BASF  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposure  to  the  residues  of 
sethoxydim,  including  all  anticipated 
dietary  exposure  and  all  other  non- 
occupational exposures. 

F.  International  Tolerances 

A  maximum  residue  level  has  not 
been  established  for  sethoxydim  on 
aspargus,  carrot,  cranberry,  peppermint, 
spearmint  or  horseradish  by  the  Codex 
Alimentarius  Commission. 
(FR  Doc.  98-34291  Filed  12-29-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00538A;  FRL-6051-4] 

Announcement  of  the  Availability  and 
Request  for  Comments  on  Protocols 
for  Testing  ttie  Efficacy  of 
Disinfectants  Used  to  Inactivate 
Hepatitis  B  Virus  and  Corresponding 
Label  Claims 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 

summary:  EPA  is  announcing  the 
availability  and  requesting  comments  on 
two  protocols  for  testing  the  efficacy  of 
disinfectants  against  Hepatitis  B  Virus 
(HBV).  The  protocols  use  Duck  Hepatitis 
B  Virus  (DIfflV)  in  an  in-vitro  or  an  in- 
vivo  assay  system.  These  protocols  were 
presented  at  an  HBV  workshop  which 
was  held  on  July  23  and  24, 1998  at  the 
Double  Tree  Hotel,  Crystal  City.  VA.  As 
a  result  of  the  workshop  EPA  agreed  to 
publish  the  testing  protocols  and 
proposed  labeling  claims  in  the  Federal 
Register  with  a  45-day  comment  period 
before  the  Agency  makes  a  final 
decision  about  the  use  of  protocols. 
DATES:  Comments,  identified  by  the 
docket  control  number  (OPP-00538A) 
should  be  received  on  or  before 
February  16, 1999,  to  be  given  full 
consideration. 

ADDRESSES:  Submit  comments  and  other 
information  identified  by  the  docket 


control  number  OPP-O0538A  by  mail  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW, 
Washington  DC  20460.  In  person,  bring 
comments  directly  to  the  OPP  Docket 
Office  which  is  located  in  Rm.  119  of 
Crystal  Mall  2  (CM  #2),  1921  Jefferson 
Davis  Highway,  Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  to:  opp- 
docket@epamail.epa.gov.  Follow  the 
instructions  under  Unit  III  of  this 
document.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  dociunent  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procediues  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket  by 
EPA  without  prior  notice.  The  public 
docket  is  available  for  public  inspection 
in  Rm.  119  at  the  Virginia  address  given 
above,  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
hoUdays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Ibrahim  Barsoum,  Antimicrobials 
Division  (7510C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
number:  308W7,  CM  #2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA  22202. 
Tel.  (703)  308-6417,  Fax  (703)  308- 
6466.  e-mail: 

barsoum.ibrahim@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Electronic  Availability 

Electronic  copies  of  this  document 
and  various  support  doamients  are 
available  bom  the  EPA  home  page  at  the 
Federal  Register-Environmental 
Docimients  entry  for  this  document 
under  "Laws  and  Regulations"  (http:// 
www.epa.gov/fedrgstr/). 

n.  Background 

EPA  held  a  workshop  in  July,  1998  to 
discuss  alternative  models  for  testing 
disinfectants  against  human  HBV.  The 
workshop  was  attended  by 
representatives  bom  academia.  research 
centers,  testing  laboratories,  and 
industry.  Presentations  were  given  by 
experts  in  hepatitis  on  various  animal 
models  of  HBV  infection  followed  by 
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teK|fanical  presentations  on  in-vitro  and 
fjvivo  duck  models  of  infection  that 
iit  be  used  in  testing  disinfectants 
nst  HBV.  Presentations  were 
ilowed  by  a  discussion  on  criteria  to 
.J  used  in  decision  making  about 
sytTOgate  model(s)  and  proposed 
labeling  claims  of  registered  products.  It 
Wf  s  proposed  in  the  workshop  to  leave 
tbb  label  claim  broad,  such  as  "Effective 
jpinst  HBV"  or  "Hepadnavirucidal" 
[^d  not  to  add  information  about  the 
kt  organism.  Submitted  protocols  were 
iluated  and  discussed  by  all 
^cipants.  At  the  end  of  the  workshop 
I  outline  was  presented,  showing  the 
jency's  implementation  plans  for 
lowing  products  to  be  registered  with 
3V  label  claims  using  surrogate  animal 
dels. 

[.  Public  Record  and  Electronic 
SalMniasions 

A  record  has  been  established  for  this 
{ ction  under  docket  nxmiber  "OPP- 
O0538A"  (including  comments  and  data 
^tlbmitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
fa  available  for  inspection  £rom  8:30 
iin.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Rm.  119  of  the 
PJablic  Information  and  Records 
Integrity  Branch,  Information  Resoiut»s 
^d  Services  Division,  Office  of 
Piasticide  Programs,  Environmental 
Protection  Agency.  CM  #2, 1921 
i^rsoia  Davis  Highway.  Arlington.  VA. 
.  Comments  and  other  information  may 
I  iso  be  submitted  electronically  by 
ipnding  electronic  mail  (e-mail)  to: 
opp-£icketdepamail.epa.gov. 


Electronic  comments  must  be 
I  ibmitted  as  an  ASCII  file  avoiding  the 
[  se  of  special  characters  and  any  form 
dr  encryption.  Comments  will  also  be 
Bcoepted  on  disks  in  WordPerfect  in  5.1/ 
|b7i  or  ASCn  file  format.  All  comments 

id  data  in  electronic  form  must  be 
Jentified  by  the  docket  nimiber  "OPP- 
I0538A."  No  CBI  should  be  submitted 

-  jugh  e-mail.  Electronic  comments  on 
_as  dociunent  may  be  filed  online  at 
many  Federal  Depository  Libraries. 

The  official  record  for  this  action,  as 
1  rail  as  the  public  version,  as  described 
I  bove  will  be  kept  in  paper  form, 
i  Accordingly,  EPA  will  transfer  all 
I  omments  received  electronically  into 
;  irinted,  paper  form  as  they  are  received 
i  nd  will  place  the  paper  copies  in  the 
( ifficial  record  which  will  also  include 
I  ill  comments  submitted  in  waiting.  The 
( ifficial  record  is  the  paper  record 
1  naintained  at  the  address  in 


ADDRESSES  at  the  begiiming  of  this 
docimient. 

List  of  Subjects 

Environmental  protection. 
Antimicrobials,  Pesticides  and  pest. 
Efficacy  testing.  Hepatitis  Virus  B 
(HBV). 

Dated:  December  17, 1998. 

Frank  Sanden, 

Director,  Antimicrobials  Division,  Office  of 

Pesticide  Programs. 

(FR  Doc.  98-34292  Filed  12-29-98;  8:45  am) 
BILLMQ  CODE  tSMMO-F 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPfMWSSSA:  FRL-W54-6] 

Pesticides:  Science  Policy  Issues 
Related  to  ttie  Food  Quality  Protection 
Act;  Extension  of  Comment  Period 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Extension  of  conunent  period  on 
notice  of  availability . 

SUMMARY:  On  November  5, 1998.  EPA 
issued  a  notice  of  availability  for  two 
draft  science  policy  papers — "Guidance 
for  Submission  of  Probabilistic 
Exposure  Assessments  to  the  Office  of 
Pesticide  Program"  and  "Office  of 
Pesticide  Program's  Science  Policy  on 
the  Use  of  Cholinesterase  Inhibition  for 
Risk  Assessments  of  Organophosphate 
and  Carbamate  Pesticides."  The 
conunent  period  would  have  ended 
January  4, 1999.  Due  to  the  holidays. 
EPA  has  decided  to  extend  the  comment 
period  two  weeks. 
DATES:  Written  comments  must  be 
submitted  to  EPA  by  January  19, 1999. 
ADDRESSES:  By  mail,  submit  vmtten 
comments  to:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington.  DC  20460.  In 
person,  deliver  comments  to:  Rm.  1132, 
CM#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket0epa.gov.  Follow  the  instructions 
under  Unit  n.  of  this  dociunent.  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  dociunent  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBL 
Information  so  marked  will  not  be 


disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket  by 
EPA  without  prior  notice.  The  public 
docket  is  available  for  public  inspection 
in  Rm.  119  at  the  Virginia  address  given 
in  this  unit,  fi'om  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Kempter  (7505C),  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington.  DC  20460.  Office  location 
and  telephone  number:  Room  71 3D, 
CM#2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA,  703-305-5448,  e-mail: 
kempter.carltondepa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  Bacltground 

The  Agency  has  issued  the  two  draft 
documents  listed  in  the  SUMMARY  at 
the  beginning  of  this  document  and 
solicited  comments  on  them.  The 
bacl(ground  on  these  documents  can  be 
found  in  the  previous  Federal  Register 
notice  published  on  November  5. 1998 
(63  FR  59780)  (FRL-6042-3).  A  time 
extension  of  two  weeks  is  being 
provided  such  that  the  comment  period 
will  now  end  on  January  19, 1999. 

n.  Pnblic  Record  and  Electronic 
Satimiuions 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  has  been  established  for  this 
rulemaking  under  docket  control 
number  OPP-00559  for  "Guidance  for 
Submission  of  Probabilistic  Exposure 
Assessments  to  the  Office  of  Pesticide 
Programs"  and  OPP-00560  for  "Office 
of  Pesticide  Program's  Science  Policy  on 
the  Use  of  Cholinesterase  Inhibition  for 
Risk  Assessments  of  Organophosphate 
and  Carbamate  Pesticides"  (including 
comments  and  data  submitted 
electronically  as  described  in  this  unit). 
A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m..  Monday  through  Friday, 
except  legal  holidays.  The  official 
rulemalung  record  is  located  at  the 
Virginia  address  in  "ADDRESSES"  at 
the  beginning  of  this  document 

Electronic  comments  can  be  sent 

directly  to  EPA  at: 
opp-docketdepa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
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use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  in  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  numbers  OPP-00559 
or  OPP-00560.  Electronic  comments  on 
this  proposed  rule  may  be  filed  online 
at  many  Federal  Depository  Libraries. 

List  of  Subjects  . 

Environmental  protection, 
Administrative  practice  and  procediue, 
Agricultural  commodities,  pesticides 
and  pests. 

Dated:  December  21, 1998. 

Lynn  R.  Goldman, 

Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances. 

(FR  Doc.  98-34429  Filed  12-29-98;  8:45  am] 
HLUNQOOOEl 


FEDERAL  DEPOSfT  INSURANCE 
CORPORATION 

Repudiation  and  Asset-bacited 
Securitizations  and  Loan 
Participations 

AGENCY:  Federal  Deposit  Insurance 

Corporation  (FDIC). 

ACTION:  Proposed  statement  of  policy. 


SUMMARY:  In  response  to  inquiries  fi'om 
insured  depository  institutions, 
accountants,  and  other  parties  involved 
in  asset-backed  securitizations  and  loan 
participations,  the  Board  of  Directors  of 
the  FDIC  (Board)  is  proposing  to  adopt 
a  Statement  of  Policy  Regarding 
Treatment  of  Seciuritizations  and  Loan 
Participations  After  Appointment  of  the 
Federal  Deposit  Insurance  Corporation 
as  Conservator  or  Receiver  (Statement  of 
Policy)  to  clarify  how  the  FDIC  will  tieat 
securitizations  and  loan  participations 
in  its  role  as  conservator  or  receiver  of 
insured  depository  institutions.  The 
proposed  Statement  of  Policy  provides 
that  subject  to  certain  conditions,  the 
FDIC  will  not  attempt  to  reclaim, 
recover,  or  recharacterize  as  property  of 
the  institution  or  the  receivership  estate 
in  the  case  of  a  secimtization,  the 
financial  assets  transferred  by  the 
insured  depository  institution  to  a 
special  purpose  entity  in  connection 
with  the  securitization,  or  in  the  case  of 
a  loan  participation,  the  undivided 
interest  transferred  to  a  participant  in 
connection  with  the  loan  participation. 
It  is  anticipated  that  the  proposed 
Statement  of  Policy  would  provide 
helpful  guidance  to  insured  depository 
institutions,  accoimtants,  and  other 


parties  involved  in  securitizations  and 
loan  participations. 
DATES:  Comments  must  be  received  by 
March  1, 1999. 

ADDRESSES:  Send  written  comments  to 
Robert  E.  Feldman,  Executive  Secretary, 
Attention:  Comments/OES,  Federal 
Deposit  Insurance  Corporation,  550  17th 
Sti«et  NW.  Washington,  DC  20429. 
Comments  may  be  hand  delivered  to  the 
guard  station  located  at  the  rear  of  the 
17th  Street  building  (located  on  F 
Street),  on  business  days  between  7:00 
a.m.  and  5:00  p.m.  (FAX  number  (202) 
898-3838;  Internet  address: 
comments@fdic.gov.  Comments  may  be 
inspected  and  photocopied  at  the  FDIC 
Public  Information  Center,  Room  100, 
801  17th  Stieet  NW,  Washington.  DC, 
on  business  days  between  9:00  a.m.  and 
4:30  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  H.  Krimminger,  Senior  Policy 
Analyst,  Office  of  Pohcy  Development, 
(202)  898-8950;  Robert  Storch,  Chief, 
Accounting  Section,  Division  of 
Supervision,  (202)  898-8906;  Thomas 
Bolt,  Counsel,  Legal  Division,  (202) 
736-0168;  Federal  Deposit  Insurance 
Corporation,  Washington,  D.C.  20429. 
SUPPLEMENTARY  INFORMATION:  Under 
section  11(e)(1)  of  the  Federal  Deposit 
hisurance  Act,  12  U.S.C.  1821(e)(1),  the 
FDIC,  as  conservator  or  receiver  of  any 
insured  depository  institution,  may 
repudiate  any  contract  entered  into  by 
the  institution  before  appointment  of 
the  conservator  or  receiver.  Insured 
depository  institutions,  accountants, 
and  other  parties  involved  in  asset- 
backed  securitizations  and  loan 
participations  have  raised  questions 
about  whether  the  repudiation  of  a 
securitization  or  loan  participation  by 
the  FDIC  would  result  in  the  FDIC's 
recovery  of  the  transferred  financial 
assets,  in  the  case  of  a  securitization,  or 
the  undivided  interest  in  a  loan,  in  the 
case  of  a  loan  participation.  If  so, 
transfers  of  such  assets  or  interest  by 
insured  depository  institutions  would 
likely  not  be  accoimted  for  as  a  sale 
under  generally  accepted  accounting 
principles,  which  require  that 
transferred  assets  be  placed  beyond  the 
reach  of  the  transferor,  its  creditors,  or 
a  receiver  for  the  transferor,  in  order  for 
the  transfer  to  be  accounted  for  as  a  sale. 

The  FDIC  is  considering  whether  to 
adopt  the  proposed  Statement  of  Policy 
to  provide  guidance  as  to  its  treatment 
of  securitizations  and  loan 
participations  after  its  appointment  as 
conservator  or  receiver  of  an  insured 
depository  institution.  The  proposed 
Statement  of  Policy  provides  that 
subject  to  certain  conditions,  the  FDIC 
will  not  attempt  to  reclaim,  recover,  or 


recharacterize  as  property  of  the 
institution  or  the  receivership  estate  (i) 
in  the  case  of  a  secimtization,  the 
financial  assets  transferred  by  the 
insured  depository  institution  to  a 
special  pinpose  entity  in  connection 
with  the  securitization,  or  (ii)  in  the  case 
of  a  loan  participation,  the  undivided 
interest  transfened  to  a  participant  in 
connection  with  the  loan  participation. 

The  proposed  Statement  of  Policy 
appUes  only  to  securitizations  and  loan 
participations  where  (i)  the  criteria  for 
sale  accounting  under  generally 
accepted  accounting  principles  have 
been  satisfied  (including  the  legal 
isolation  test,  as  affected  by  the 
proposed  Statement  of  Policy);  (ii)  the 
documentation  effecting  the  transfer  of 
financial  assets,  in  the  case  of  a 
securitization,  or  imdivided  interest  in  a 
loan,  in  the  case  of  a  loan  participation, 
reflects  the  intent  of  the  parties  to  treat 
the  transaction  as  a  sale,  and  not  as  a 
secured  borrowing  (without  regard  to 
the  intended  treatment  of  the 
transaction  for  tax  piuposes);  and  (iii) 
the  institution  received  adequate 
consideration  for  the  transfer  at  the  time 
it  was  made. 

The  proposed  Statement  of  Policy  is 
set  forth  below.  Comment  is  invited  on 
all  aspects  of  the  proposal,  including 
whether,  after  adoption  of  the  Statement 
of  Policy  by  the  FDIC,  the  ti«nsfer  of 
financid  assets  in  connection  with  a 
securitization  and  the  transfer  of  an 
undivided  interest  in  a  loan  in  the  form 
of  a  loan  participation  by  an  insured 
depository  institution  would  be 
accounted  for  as  a  sale  under  generally 
accepted  accounting  principles. 

The  Statement  of  Policy  proposed  by 
the  Board  reads  as  follows: 

Statement  of  Policy  Regarding 
Treatment  of  Securitizations  and  Loan 
Participations  After  Appointment  of  the 
Federal  Deposit  Insurance  Corporation 
as  Conservator  or  Receiver 

This  Statement  of  Policy  is  issued  by 
the  Federal  Deposit  Insurance 
Corporation  (FDIC)  to  clarify  the 
treatment  of  securitizations  and  loan 
participations  after  appointment  of  the 
FDIC  as  conservator  or  receiver  of  an 
insured  depository  institution. 

/.  Definitions 

As  used  in  this  Statement  of  Policy, 
the  following  terms  have  the  following 
meanings: 

A.  "Beneficial  interest"  means  debt  or 
equity  (or  mixed)  interests  or  obligations 
issued  by  a  special  purpose  entity  that 
entiUe  their  holders  to  receive  payments 
that  depend  primarily  on  the  cash  flow 
from  financial  assets  owned  by  the 
special  purpose  entity. 
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B.  "Financial  asset"  means  cash  or  a 
^intract  or  instrument  that  conveys  to 
one  entity  a  contractual  right  to  receive 
Cfsh  or  another  financial  instrument 
ttjom  another  entity.  Financial  assets 
may  include,  but  are  not  limited  to, 
residential  and  commercial  mortgage 
loans,  commercial  and  industrial  loans, 
consumer  receivables,  trade  receivables, 
lease  receivables,  securities,  and 
^Alligations  satisfying  the  definition  of 
"permitted  assets"  for  purposes  of 
Section  860L(c)  of  the  Internal  Revenue 

I  Jpde  of  1986,  as  amended. 

C.  "Loan  participation"  means  the 
lansfer  of  an  xmdivided  interest  in  all 
fair  part  of  the  principal  amoimt  of  a  loan 
mm  a  seller,  known  as  the  "lead",  to 
Ubuyer,  known  as  the  "participant", 
ilithout  recourse  to  the  lead,  pursuant 
it  an  agreement  between  the  lead  and 
the  participant.  "Without  recourse" 
means  that  the  loan  participation  is  not 
nibject  to  any  agreement  that  requires 
the  lead  to  repuyrchase  the  participant's 
ifiterest  or  to  otherwise  compensate  the 
participant  upon  the  borrower's  deferult 
m  the  imderfying  loan.  Use  of  the 
singular  in  this  definition  is  intended  to 
refer  also  to  loan  participations  that 

volve  more  than  one  loan  or  more 
an  one  buyer. 

D.  "Securitization"  means  the 
issuance  by  a  special  purpose  entity  of 
il^neficial  interests,  the  most  senior 
blass  of  which  at  time  of  issuance  is 
listed  investment  grade  by  one  or  more 
nationally  recognized  statistical  rating 
organizations,  or  which  are  sold  in 

t  ransactions  by  an  issuer  not  involving 
i  ny  public  offering  for  purposes  of 
!  lection  4  of  the  Securities  Act  of  1933. 

E.  "Special  purpose  entity"  means  a 
1  rust,  corporation,  or  other  entity  with 
(  istinct  standing  at  law  from  the 

depository  institution  that  is 
rimarily  engaged  in  acquiring  and 
olding  (or  transferring  to  another 
ipedal  purpose  entity)  financial  assets 
r  participations  or  other  interests 
erein),  and  in  activities  related  or 
:  ncidental  thereto,  in  connection  with 
I  he  issuance  by  such  special  purpose 
I  intity  (or  by  another  special  purpose 
( intity  that  acquires  financial  assets 
I  lirectly  or  indirectly  firom  such  special 
impose  entity)  of  beneficial  interests. 

I.  Background 

Under  generally  accepted  accounting 
>rinciples,  one  of  the  criteria  for  a 
ransfer  of  financial  assets  to  be 
Kxoimted  for  as  a  sale  is  the  "legal 
solation"  of  the  transferred  assets. 
\8sets  are  deemed  to  be  legally  isolated 
vhen  they  have  been  placed  beyond  the 
each  of  the  transferor  and  its  creditors, 
>ven  in  the  case  of  a  bankruptcy  or 
ippointment  of  a  receiver  for  the 


transferor.  Accountants,  auditors,  and 
other  parties  have  raised  concerns 
whether  the  legal  isolation  test  would  be 
satisfied  in  the  case  of  a  transfer  of 
financial  assets  by  an  insiued 
depository  institution  in  connection 
with  a  securitization,  or  the  transfer  of 
an  interest  in  a  loan  by  such  institution 
in  the  form  of  a  loan  participation,  in 
light  of  the  statutory  power  of  the  FDIC 
as  conservator  or  receiver  to  repudiate 
contracts  entered  into  by  such 
institution.  Specifically,  questions  have 
been  raised  about  whether  the 
repudiation  of  a  securitization  or  loan 
participation  by  the  FDIC  would  result 
in  the  FDIC's  recovery  of  the  transferred 
financial  assets,  in  the  case  of  a 
securitization,  or  the  undivided  interest 
in  a  loan,  in  the  case  of  a  loan 
participation.  As  guidance  for  parties 
who  may  encounter  this  issue,  the  FDIC 
has  resolved  to  issue  this  statement  of 
policy  to  clarify  the  effect  of  its  statutory 
repudiation  power  on  securitizations 
and  loan  participations. 

Pursuant  to  Section  11(e)(1)  of  the 
Federal  Deposit  Insurance  Act,  12 
U.S.C.  1821(e)(1),  the  FDIC,  when  acting 
as  conservator  or  receiver  of  any  insured 
depository  institution,  has  the  power  to 
disaffirm  or  repudiate  any  contract  or 
lease  (i)  to  which  the  institution  is  a 
party,  (ii)  the  performance  of  which  the 
conservator  or  receiver,  in  the 
conservator's  or  receiver's  discretion, 
determines  to  be  burdensome,  and  (iii) 
the  disaffirmance  or  repudiation  of 
which  the  conservator  or  receiver 
determines,  in  the  conservator's  or 
receiver's  discretion,  will  promote  the 
orderly  administration  of  the 
institution's  affairs.  Repudiation  of  a 
contract  relieves  the  FDIC  from 
performing  any  unperformed  obligations 
remaining  under  the  contract  and 
entitles  the  other  party  to  the  contract  to 
a  claim  for  damages.  Such  damages  are 
limited  by  statute  to  actual  direct 
compensatory  damages  determined  as  of 
the  date  of  the  appointment  of  the 
conservator  or  receiver. 

fhe  FDIC  may  exercise  its  statutory 
power  to  repudiate  any  contract  entered 
into  by  the  institution,  including 
agreements  entered  into  in  connection 
with  securitizations  or  loan 
participations.  In  order  to  resolve  issues 
raised  about  the  effect  of  this  statutory 
power  on  such  transactions,  the  FDIC 
has  determined  that,  if  certain 
conditions  are  met,  it  will  not  seek  to 
reclaim,  recover,  or  recharacterize  as 
property  of  the  institution  or  the 
receivership  estate  the  financial  assets 
or  undivided  interest  in  a  loan 
transferred  by  the  institution  in 
connection  with  a  securitization  or  loan 
participation,  respectively.  Accordingly. 


the  FDIC  makes  the  following  Statement 
of  Policy,  which  is  intended  to  be  of 
binding  effect  upon  the  FDIC  in  all 
instances  in  which  it  is  appointed  as 
conservator  or  receiver  of  an  insured 
depository  institution. 

in.  Statement  of  Policy 

Subject  to  the  following  conditions, 
the  FDIC  will  not  attempt  to  reclaim, 
recover,  or  recharacterize  as  property  of 
the  institution  or  the  receivership  estate 
(i)  in  the  case  of  a  securitization,  the 
financial  assets  transferred  by  the 
insured  depository  institution  to  a 
special  piirpose  entity  in  connection 
with  the  securitization,  or  (ii)  in  the  case 
of  a  loan  participation,  the  undivided 
interest  transferred  to  a  participant  in 
connection  with  the  loan  participation. 

IV.  Conditions 

A.  This  Statement  of  Policy  addresses 
only  the  exercise  of  the  FDIC's  statutory 
repudiation  power  with  respect  to 
securitizations  and  loan  participations. 

B.  iliis  Statement  of  Policy  applies 
only  to  those  securitizations  or  loan 
participations  where  the  criteria  for  sale 
accounting  under  generally  accepted 
accounting  principles  have  been 
satisfied  (including  the  legal  isolation 
test,  as  affected  by  this  Statement  of 
Policy);  the  docimientation  effecting  the 
transfer  of  financial  assets,  in  the  case 
of  a  securitization,  or  undivided  interest 
in  a  loan,  in  the  case  of  a  loan 
participation,  reflects  the  intent  of  the 
parties  to  treat  the  transaction  as  a  sale, 
and  not  as  a  secured  borrowing  (without 
regard  to  the  intended  treatment  of  the 
transaction  for  tax  purposes);  and  the 
institution  received  adequate 
consideration  for  the  transfer  at  the  time 
it  was  made. 

C.  This  Statement  of  Policy  shall  not 
be  construed  as  waiving,  limiting,  or 
otherwise  affecting  the  power  of  the 
FDIC  as  conservator  or  receiver  to 
disaffirm  or  repudiate  any  agreement  or 
contract  that  imposes  continuing 
obhgations  and  duties  upon  the  insured 
de{>ository  institution  in 
conservatorship  or  receivership,  which 
the  conservator  or  receiver,  in  its 
discretion,  determines  would  be 
burdensome  and  the  disaffirmance  or 
repudiation  of  which  will  promote  the 
orderly  administration  of  the 
institution's  affairs.  As  stated  above, 
however,  should  the  FDIC,  in  order  to 
terminate  such  continuing  obligations  or 
duties,  seek  to  disaffirm  or  repudiate  an 
agreement  or  contract  under  which  an 
insured  depository  institution  has 
transferred  financial  assets  in 
coimection  with  a  securitization  or 
undivided  interests  in  a  loan  in  the  form 
of  a  loan  participation,  the  FDIC  will  not 
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attempt  to  reclaim,  recover,  or 
recharacterize  as  property  of  the 
instittition  or  the  receivership  estate 
such  financial  assets  or  undivided 
interests. 

D.  Nothing  in  this  Statement  of  Policy 
shall  be  construed  as  waiving,  limiting, 
or  otherwise  affecting: 

(1)  The  power  of  the  FDIC  to  take  any 
action  or  to  exercise  any  power  not 
specifically  addressed  by  this  Statement 
of  Policy; 

(2)  The  power  of  the  FDIC  to  take  any 
action  or  pursue  any  legal  powers, 
rights,  or  remedies  regarding  any 
transfer  that  was  made  with  the  intent 
to  hindOT,  delay,  or  defitiud  the 
institution  or  its  creditors,  or  in 
contemplation  of  insolvency,  or  that  is 
a  fraudulent  transfer  under  applicable 
law;  or 

(3)  Any  causes  of  action,  rights,  or 
remedies,  at  law  or  in  equity,  not 
spedficaUy  addressed  by  this  Statement 
of  Policy,  that  the  FDIC  may  have  with 
respect  to  any  contract  entered  into  by 
any  insured  depository  institution. 

By  order  of  the  Board  of  Directors. 
Dated  at  Washington,  D.C,  this  18th  day  of 
December  1998. 

Federal  Deposit  Insiuance  Corporation 

Robert  E.  Feldman, 

Execative  Secretary. 

(FR  Doc.  98-34S18  FUed  12-29-98;  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 
Notic*  of  Agreement(s)  RIed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agieement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
N.W.,  Room  962.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 

Agreement  No.:  232-011644. 

Title:  Sol  y  Mar/Frontier  Services 
Space  Charter  and  Sailing  Agreement. 

Parties:  Sol  y  Mar,  Frontier  Liner 
Services. 

Synopsis:  Under  the  proposed 
agreement,  Sol  y  Mar  will  charter  space 
to  Frontier  Liner  Services  in  the  trade 
between  ports  in  south  Florida  and 
ports  in  Guatemala  and  Honduras  and 
via  those  ports  to  Nicaragua  and  El 
Salvador. 

Aereement  No.:  232-011645. 

Title:  Ro/Ro  Vessel  Chartering 
Agreement. 


Parties:  Companhia  de  Navegacao 
Norsul,  NYKNOS  Joint  Service. 

Synopsis:  Under  the  proposed 
agreement,  the  parties  are  authorized  to 
charter  ro/ro  vessels  to  each  other,  cross 
charter  space,  and  coordinate  sailings 
and  port  calls  in  the  trade  between  U.S. 
Atlantic  and  Gulf  ports  and  inland 
points  and  ports  and  points  in  Brazil, 
Argentina,  Paraguay,  and  Uruguay. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  December  23. 1998. 

Jonph  C.  Polldng, 

Secretary. 

[FR  Doc.  98-34512  Filed  12-29-98;  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 
Meetings;  Sunshine  Act 

AGENCY  HOLOINQ  THE  MEETING:  Federal 

Maritime  Commission. 

TME  AND  DATE:  2:00  P.M.— January  13, 

1999. 

PLACE:  800  North  Capitol  Street,  N.W., 

First  Floor  Hearing  Room,  Washington, 

D.C. 

STATUS:  CLOSED. 
MATrER(S)  TO  BE  CONSIDERED: 

1.  Docket  No.  98-14 — Shipping 

Restrictions,  Requirements  and 
Practices  of  the  People's  Republic  of 
China. 

2.  Brazilian  Maritime  Policies  Affecting 

U.S.-Brazil  Trades. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Joseph  C.  Polking,  Secretary,  (202)  523- 
5725. 

Joseph  C  PoUdng, 

Secretary. 

(FR  Doc.  98-34670  Filed  12-28-98;  11:11  ami 

BNJJNQ  CODE  t73fr.«1-M 


FEDERAL  RESERVE  SYSTEM 

Agency  Information  Collection 
Activities:  Announcement  of  Board 
Approval  under  Delegated  Authority 
and  Submission  to  OMB 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System 
SUMMARY:  Background.  Notice  is  hereby 
given  of  the  final  approval  of  proposed 
information  collection  by  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board)  imder  OMB  delegated 
authority,  as  per  5  CFR  1320.16  (OMB 
Regulations  on  Controlling  Paperwork 
Burdens  on  the  Public).  Board-approved 
collections  of  information  are 
incorporated  into  the  official  OMB 
inventory  of  ctirrently  approved 


collections  of  information.  Copies  of  the 
OMB  83-Is  and  supporting  statements 
and  approved  collection  of  information 
instrument(s)  are  placed  into  OMB's 
public  docket  files.  The  Federal  Reserve 
may  not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to,  an  information  collection  that  has 
been  extended,  revised,  or  implemented 
on  or  after  October  1, 1995,  unless  it 
displays  a  currently  valid  OMB  control 
number. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chief,  Financial  Reports  Section — ^Mary 
M.  McLaughlin — ^Division  of  Research 
and  Statistics,  Board  of  Governors  of 
the  Federal  Reserve  System, 
Washington,  DC  20551  (202-452- 
3829). 
OMB  Desk  Officer— Alexander  T. 
Himt — Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Builcung,  Room 
3208,  Washington,  DC  20503  (202- 
395-7860). 

Final  approval  under  OMB  delegated 
authority  of  the  extension  for  thnw 
years,  with  major  revision,  of  the 
following  report: 

Report  title:  mteragency  Bank  Merger 
Act  Application. 
Agency  form  number.  FR  2070 
OMB  control  number.  7100-0171 
Frequency.  On  occasion 
Reporters:  Individuals  or  households; 
Businesses  or  other  for-profit. 

Annual  reporting  hours: 
Nonaffiliate— 1,710;  Affiliate— 1,422. 
Total:  3,132  burden  hours 
Estimated  average  hours  per  response: 
Nonaffiliate~30;  Affiliate~18 

Number  of  respondents:  Nonaffiliate- 
-57;  Affiliate~79. 
Small  businesses  are  affected. 

General  description  of  report  This 
information  collection  is  mandatory  (12 
U.S.C.  321, 1828(c),  and  4804).  Except 
for  select  sensitive  items,  this 
information  collection  is  not  given 
confidential  treatment. 

Abstract  State  member  banks  are 
required  to  file  this  application  prior  to 
merging  with  any  other  insured 
depository  institution,  consolidating 
with  an  insured  depository  institution, 
acquiring  assets  from  an  insured 
depository  institution  (either  directly  or 
indirectly),  or  assuming  the  liability  to 
pay  any  of  an  insured  depository 
institution's  deposits  (either  directly  or 
indirectly). 

This  extension  proposal  includes  a 
revision  to  make  imiform  the  merger 
application  forms  currently  submitted  to 
the  Office  of  the  Comptroller  of  the 
Currency  (OCC),  the  Office  of  Thrift 
Supervision  (OTS),  the  Federal  Deposit 
Insiuance  Corporation  (FDIC),  and  the 
Board  of  Governors  (Board) 
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(collectively,  the  Agencies)  for  both 
affiliated  and  nonaffiliated  institutions. 
"Tike  form  name  is  the  Interagency  Bank 
Merger  Act  AppHcation.  The  Agencies 
need  the  information  collected  to  insure 
that  the  proposed  transactions  are 
permissible  under  law  and  regulation 
atiid  are  consistent  with  safe  and  sound 
banking  practices.  The  Agencies  are 
i^uired,  for  example,  to  consider 
fiiiancial  and  managerial  resources. 
fUture  prospects,  convenience  and 

(ds  of  the  commimity.  community 
[investment,  and  competition. 
jSome  of  the  Agencies  will  collect 

ited  supplemental  information  in 
irtain  cases.  For  example,  the  OCC  and 

S  will  collect  information  regarding 
Q(A  commitments,  the  Federal  Reserve 
wtill  collect  information  on  debt 
inddng  from  certain  institutions,  and 

Agencies  will  require  additional 
iformation  on  the  competitive  impact 

proposed  mergers. 

Current  actions:  On  January  5, 1998, 
•  e  Board  granted  initial  approval  of  the 
proposal.  A  joint  notice  of  the  proposed 
action  was  published  in  the  Federal 
ffegister  on  January  21, 1998  (63  FR 
3182],  and  the  comment  period  expired 

E March  23. 1998.  The  Agencies 
ived  five  public  comments  fi-om  the 
IS  Department  of  Banking,  the 
Independent  Bankers  Association  of 
i\|merica.  the  National  Community 
livestment  Coalition,  the  Center  for 
CJommimity  Change,  and  the  Conference 
^  State  Bank  Supervisors,  as  well  as 
Cpmments  from  staff  at  each  agency. 
Klost  of  the  commenters  suggested 
lodifications  to  the  forms  and 
itructions.  As  a  result  of  the 
imments,  the  application  was  further 
.v'vised  to  include  an  "Other"  category 
imder  the  "Filed  Pursuant  To"  section 
^d  information  on  Tier  3  capital  (if 
any),  the  addresses  of  directors  and 
^enior  executive  officers,  how  the 
{Proposal  will  meet  the  convenience  and 
needs  of  the  commimity  (including 
needs  of  the  commimity  under  the 
applicable  criteria  of  the  Community 
Reinvestment  Act.  and  debt  servicing  (if 
applicable).  In  addition,  certain  branch 
information  requested  in  the  initial 
proposal  was  eliminated.  The  additional 
changes  proposed  in  response  to  the 
bomments  would  not  affect  most 
applicants;  on  average  for  all  applicants, 
the  estimated  burden  would  be 
Unchanged.  The  other  agencies 
submitted  the  same  revised  information 
Collection  to  0MB  for  approval. 


Board  of  Governors  of  the  Federal  Reserve 
System,  December  23, 1998. 
jennifiBT  J.  Johnson, 
Secretary  of  the  Board. 
(FR  Doc.  98-34549  Filed  12-29-98;  8:45AM1 

Billing  Cod*  6210-01-F 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  Na  9000-0031] 

Proposed  Collection;  Comment 
Request  Entitled  Contractor  Use  of 
Government  Supply  Sources 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Contractor  Use  of 
Government  Supply  Sources.  The 
clearance  currently  expires  on  April  30, 
1999. 

DATES:  Comments  may  be  submitted  on 
or  before  March  1, 1999. 
ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB, 
Washington,  DC  20503.  and  a  copy  to 
the  General  Services  Administration. 
FAR  Secretariat  (MVRS),  1800  F  Street. 
NW.  Room  4035.  Washington,  DC 
20405.  Please  cite  OMB  Control  No. 
9000-0031.  Contractor  Use  of 
Government  Supply  Sources,  in  all 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Klein,  Federal  Acquisition  Policy 
Division,  GSA  (202)  501-3775. 
SUPPLBMENTARY  INFORMATION: 

A.  Purpose 

When  it  is  in  the  best  interest  of  the 
Govermnent  and  when  supplies  and 
services  are  required  by  a  Government 
contract,  contracting  officers  may 


authorize  contractors  to  use  Government 
supply  sources  in  performing  certain 
contracts.  Contractors  placing  orders 
under  Federal  Supply  Schedules  or 
Personal  Property  Rehabilitation  Price 
Schedules  must  follow  the  terms  of  the 
applicable  schedule.  To  place  orders, 
firms  will  submit  the  initial  FEDSTRIP 
or  MILSTRIP  requisitions  or  the 
Optional  Form  347,  a  copy  of  the 
authorization  to  order,  and  a  statement 
regarding  authorization  to  the  firm 
holding  the  schedule  contract. 

The  information  informs  the  schedule 
contractor  that  the  ordering  contractor  is 
authorized  to  use  this  Government 
supply  source  and  fills  the  ordering 
contractor's  order  under  the  terms  of  the 
Government  contract. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  15  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents,  300; 
responses  per  respondent,  7;  total 
annual  responses,  2,100;  preparation 
hours  per  response,  .25;  and  total 
response  burden  hours.  525. 

Obtaining  copies  of  proposals: 
Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4035. 1800  F  Street.  NW. 
Washington.  DC  20405,  telephone  (202) 
208-7312.  Please  cite  OMB  Control  No. 
9000-0031,  Contractor  Use  of 
Government  Supply  Sources,  in  all 
correspondence. 

Dated:  December  23. 1998. 
Victoria  E.  Moss, 

Acting  Director,  Federal  Acquisition  Policy 
Division. 
(FR  Doc.  98-34402  Filed  12-29-98;  8:45  am] 

BILLJNOCOOE  M20-34-U 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  900<M)032] 

Proposed  Collection;  Comment 
Request  Entitled  Contractor  Use  of 
Interagency  Motor  Pool  Vehicles 

agencies:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
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and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Seoetariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Contractor  Use  of 
Interagency  Motor  Pool  Vehicles.  The 
clearance  currently  expires  on  April  30, 
1999. 

DATES:  Comments  may  be  submitted  on 
or  before  March  1, 1999. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  biu-den, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102.  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat  (MVRS),  1800  F  Street, 
NW,  Room  4035,  Washington,  DC 
20405.  Please  cite  OMB  Control  No. 
9000-0032,  Contractor  Use  of 
Interagency  Motor  Pool  Vehicles,  in  all 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Klein,  Federal  Acquisition  Policy 
Division,  GSA  (202)  501-3775. 

SUPPLEMENTARY  INFORMATION: 
A.  Purpose 

If  it  is  in  the  best  interest  of  the 
Government,  the  contracting  officer  may 
authorize  cost-reimbursement 
contractors  to  obtain,  for  official 
purposes  only,  interagency  motor  pool 
vehicles  and  related  services. 
Contractors'  requests  for  vehicles  must 
obtain  two  copies  of  the  agency 
authorization,  the  number  of  vehicles 
and  related  services  required  and  period 
of  use,  a  list  of  employees  who  are 
authorized  to  request  the  vehicles,  a 
listing  of  equipment  authorized  to  be 
serviced,  and  billing  instructions  and 
address. 

A  written  statement  that  the 
contractor  will  assiune,  without  the 
right  of  reimbursement  firom  the 
Government,  the  cost  or  expense  of  any 
use  of  the  motor  pool  vehicles  and 
services  not  related  to  the  performance 
of  the  contract  is  necessary  before  the 
contracting  officer  may  authorize  cost- 
reimbursement  contractors  to  obtain 
interagency  motor  pool  vehicles  and 
related  services. 


The  information  is  used  by  the 
Government  to  determine  that  it  is  in 
the  Govenmient's  best  interest  to 
authorize  a  cost-reimbursement 
contractor  to  obtain,  for  official 
purposes  only,  interageny  motor  pool 
vehicles  and  related  services,  and  to 
provide  those  vehicles. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  30  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents,  70; 
responses  per  respondent,  2;  total 
aimual  responses,  140;  preparation 
hours  per  response,  .5;  and  total 
response  burden  hours,  70. 

Obtaining  copies  of  proposals: 
Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4035, 1800  F  Street,  NW, 
Washington,  DC  20405,  telephone  (202) 
208-7312.  Please  cite  OMB  Contix)l  No. 
9000-^)032,  Centimeter  Use  of 
Interagency  Motor  Pool  Vehicles,  in  all 
correspondence. 

Dated:  December  23. 1998. 

Victoria  E.  Moss, 

Acting  Director.  Federal  Acquisition  Policy 
Division. 

[FR  Doc.  98-34403  Filed  12-29-98;  8:45  am] 

BILUNQ  CODE  «a20-34-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  Nos.  98M-0136. 98M-0217, 98M- 
0138, 98M-«327, 98M-0328, 98M-0219, 
98M-0137, 98M-0404, 98M-0200,  98M-0140. 
98M-0231,  MM-0187, 98M-0139, 98M-0201. 
98M-0403, 98M-0162, 97M-0084. 98M-0329. 
98M-0450, 98M-0451.  98M-0251. 98M-0507. 
98M-0618. 98M-0604. 98M-0619. 96M-0678. 
98M-0679, 98M-4715, 98M-0711.  and  98M- 
0725] 

Medicai  Devices;  List  of  Premarliet 
Approvai  Actions 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  a 
list  of  premarket  approval  application 
(PMA)  approvals.  This  list  is  intended 
to  inform  the  public  of  the  existence  and 
the  availability  of  summaries  of  safety 


and  effectiveness  of  approved  PMA's 
through  the  Internet  and  the  agency's 
Dockets  Management  Branch. 
ADDRESSES:  Simunaries  of  safety  and 
effectiveness  are  available  on  the  World 
Wide  Web  (WWW)  at  http:// 
www.fda.gov/cdrh/pma  page.html. 
Copies  of  summaries  of  safety  and 
effectiveness  are  also  available  by 
submitting  a  written  request  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane.  rm.  1061.  Rockville, 
MD  20852.  Please  cite  the  appropriate 
docket  number  as  listed  in  Table  1  in 
the  SUPPLEMENTARY  INFORMATION  section 
of  this  dociunent,  when  submitting  a 
written  request. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  M.  Poneleit,  Center  for  Devices 
and  Radiological  Healtii  (HFZ-402), 
Food  and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville.  MD  20850. 
301-594-2186. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  January  30. 1998  (63 
FR  4571),  FDA  published  a  final  rule  to 
revise  §§  814.44(d)  and  814.45(d)  (21 
CFR  814.44(d)  and  814.45(d))  to 
discontinue  publication  of  individual 
PMA  approvals  and  denials  in  the 
Federal  Register.  Revised  §§  814.44(d) 
and  814.45(d)  state  that  FDA  will  notify 
the  public  of  PMA  approvals  and 
denials  by  posting  them  on  FDA's  home 
page  on  the  Internet  (http:// 
www.fda.gov),  by  placing  the 
siunmaries  of  safety  and  effectiveness 
on  the  Internet  and  in  FDA's  Dockets 
Management  Branch,  and  by  publishing 
in  the  Federal  Register  after  each 
quarter  a  list  of  the  PMA  approvals  and 
denials  announced  in  that  quarter. 
FDA  believes  that  this  procedure 
expedites  public  notification  of  these 
actions  because  annoimcements  can  be 
placed  on  the  Internet  more  quickly 
than  they  can  be  published  in  the 
Federal  Register,  and  FDA  believes  that 
the  Internet  is  accessible  to  more  people 
than  the  Federal  Reeister. 

In  accordance  withsection  515(d)(3) 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (tile  act)  (21  U.S.C.  360e(d)(3)), 
notification  of  an  order  approving, 
denying,  or  withdrawing  approval  of  a 
PMA  will  continue  to  include  a  notice 
of  opportimity  to  request  review  of  the 
order  imder  section  515(g)  of  the  act. 
The  30-day  period  for  requesting 
reconsideration  of  an  FDA  action  imder 
§  10.33(b)  (21  CFR  10.33(b))  for  notices 
annoimcing  approval  of  a  PMA  begins 
on  the  day  the  notice  is  placed  on  the 
Internet.  Section  10.33(b)  provides  that 
FDA  may,  for  good  cause,  extend  this 
30-day  period.  Reconsideration  of  a 
denial  or  withdrawal  of  approval  of  a 
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^MA  may  be  sought  only  by  the 
^|>plicant:  in  these  cases,  the  30-day 
period  will  begin  when  the  applicant  is 
notified  by  FDA  in  writing  of  its 
(ikrision. 


The  following  is  a  list  of  all  PMA 
applications  for  which  summaries  of 
safety  and  effectiveness  were  placed  on 
the  Internet  in  accordance  with  the 
procedure  as  explained  previously 
through  August  12, 1998.  There  were  no 


denial  actions  during  this  period.  The 
list  is  in  order  by  PMA  number  and 
provides  the  manufacturer's  name,  the 
generic  name  qr  trade  name,  and  the 
approval  date. 


Table  1.— List  of  Approval  PMA's  From  /^ril  24, 1997,  Through  August  12, 1998 


PMA  Number/Docket  No. 


Applicant 


Trade  Name 


Approval  Date 


^0001/98M-0136 
P940015/98M-0217 
P940016/g8M-0138 


1>M0025/98M-0327 
>  )40026/98M90328 


3e50031/98M-0219 

"peooae/gsM-oia? 

:  i60057/98M-0404 
=  I70002/98M-0200 
:  970003/98M-0140 


:  970012/98M-0231 
:  B70017/98M-0187 

:  B70021/98M-0139 


:  970038/98M-0201 
!  970044/98M-0403 


r970052/98M-0162 


F  93001 6/S003/97M-0084 
I  930034/S009/98M-0329 


Gensia,  Inc. 
Biomatrix,  Inc. 
B.  Braun  of  America, 
Inc. 


labob  Laboratories 
Lobob  Laboratories 


Lobob  Laboratories 
Mentor  Corp. 

Gliatech,  Inc. 

Alliance  Medical  Tech- 
nologies, Inc. 
Cyt)eronics,  Inc. 


Medtronic,  Inc. 
Hologic,  Inc. 


\- 


Gynecare,  Inc. 


Hybritech,  Inc. 

Domier  Medical  Sys- 
tems, Inc. 


Cardiovascular  Oyriam- 
ics.  Inc. 


VISX.  Inc. 

Summit  Technology,  inc. 


Genesa  (R)  System 

Synvisc  (R)  Hylan  GF  20 

HeparirHnckiced 
Extracorporeal  Prectpt- 
tation  (H.E.L.P.)  Sys- 
tem 

Lobob  R/RW  Drop 

Rigid  Gas  Permeable 
Contact  Lens  Solu- 
tion^ and  Labob  C/O/S 
Cleaning  Disinfecting 
Storage  Solution 

Lobob  Cleaner 

Posterior  Chamt>er  Intra- 
ocular Lens 

Inhftxtor,  Peridural  Fibro- 
sis^ 

Monostrut  Cardiac  Value 
Prosttiesis^ 

Neurocyt)emetic  Proth- 
esis  System  NE-LYJ 
Stimulator,  Autonomic 
Nerve,  Implanted  for 
Epile 

Medtronic,  Kappa  Pulse 
Generator^ 

Acoustic  Bone  Den- 
sitometer Sahara  Clin- 
ical Bone  Sonometer 

Thermal  Balloon 
Endon>etrial  Ablation 
Thermachoioe  Uterine 
Balloon  Therapy 
(UBT)  System  OB- 
MNB-Device,  Thermal 
Ablation,  Endometrial 

Tandem  Free  PSA  As- 
says^ 

Transurethral  Microwave 
Thermotherapy  Sys- 
tem, Domier  Urowave 
Thermotherapy  Sys- 
tem, GU-MEQ-Sys- 
tem.  Hyperthermia, 
RF/Microwave  Benign 
Post 

Fact,  Vc,  Lynx,  and 
Guardian  Balloon  Cor- 
onary Dilatation  Cath- 
eters Percutaneous 
Transluminal  Coronary 
Angioplasty  (PTCA) 
CV-LOX-Catheters, 
Transluminal  Coronary 
Angioplasty,  PE 

Excimer  Laser  for  Oph- 
thalmic Use 

SVS  APEX  Plus  Excimer 
Laser  Workstation  and 
Emphasis  Disc  OP- 
LZS-LASER,  System, 
Excimer 


September  12, 1997 
August  8,  1997 
September  19, 1997 


April  30,  1998 
April  28,  1998 


April  3.  1998 
December  22, 1997 

May  27.  1998 

September  30, 1997 

July  16,  1997 


January  30, 1998 
March  12,  1998 

December  12, 1997 


March  10, 1998 
May  29,  1998 


Febmary  20, 1998 


April  24.  1997 
March  11,  1998 
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Table  1.— Ust  of  Approval  PMA's  From  April  24, 1997,  Through  August  12. 1998— Continued 


PMA  Number/Docket  No. 


P960013/98M-0450 


P960042/98M-0451 

P950009/S002/98M-0251 

P960013/98M-0450 


■ 

P960042/001/98N4-0451 
P97006?y98M-0507 

2I 

P970058/98M-0618 
P960011/98M-0604 

sH 

P960018/98M-0619 

ol 

P95000S/98M-0678 

■ 

P980015/98M-0679 

^H 

P97004(V98M-0715 

c^l 

P970051/98K»-0711 

cH 

P960034«8M-0725 

'  This  means  generic  name. 


Dated:  December  15, 1998. 
D.B.  Burlington, 

Director,  Center  for  Devices  and  Radiological 
Health. 

[FR  Doc.  98-34347  Filed  12-29-98;  8:45  am) 
BIUMQ  COOE  4iai>-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Doctot  No.  98O-1020] 

Draft  Guidance  forPremarlcet 
Submissions  for  Kits  for  Screening 
Drugs  of  Atxjse  To  Be  Used  l>y  the 
Consumer,  Availabiiity 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  the  draft  guidance 
entitled  "Guidance  for  Premarket 


Appticant 


Pacesetter,  Inc. 


Trade  Name 


Spectranetics  Corp. 

Neopath,  Inc. 

St.  Jude  Medical 

Spectranetics  Corp. 
BMT.  Inc. 

R2  Technology,  Inc. 
Bio-Technology  General 
Corp. 

Healthcare  Products 
Plus,  Inc. 

Cordis  Webster,  Inc. 


Biomedical  Disposal, 

Inc. 
Lunar 

Cochlear  Corp. 

Pharmacia  &  UpJohn 


Tendril  DX  Models  1388 
T/K  Endocardial,  Ster- 
oid Eluting  Screw-In 
Pacing  Leads  and 
Ventritex  Assure  AFS 
Models  7010  T/K 
Endocardial  Steroid 
Eluting  Screw  In  Pac- 
ing Leads 

12  French  Laser  Sheath 
Kit 

Autopap  Primary 
Screening  System 

Locator  Steerable  Stylet 
Model  4036 

12  French  Outer  Sheath 

Genestone  190 
Litttotripter 

M  1000  Image  Checker 

Bioton  1%  Sodium  Hya- 
luronate  Viscoelastic 
Surgical  Aid  Fluid 

The  Needlyzer  The  Nee- 
dle Destroyer  Model 
ND2 

Cordis  Webster  Diag- 
nostk:/Ablatk>n 
Deflectable  Tip  Cath- 
eter 

Sharpx  Needle  Destruc- 
tion Unit 

Achilles  & 
Ultrasonometer 

Nucleus  24  Cochlear  Im- 
plant System 

Cleon  Heparin  Surface 
Modified  (ASM)  Ultra- 
violet light 


Approval  Date 


June  20, 1997 


December  9, 1997 

May  5,  1998 

June  15, 1998 

June  16,  1998 
June  24. 1998 

June  26, 1998 
July  16,  1998 

July  16,  1998 

July  22,  1998 

August  6,  1998 
June  26,  1998 
June  25,  1998 
August  12.  1998 


Submissions  for  Kits  for  Screening 
Drugs  of  Abuse  to  Be  Used  By  The 
Consumer."  This  draft  guidance 
addresses  screening  devices  sold  over- 
the-coimter  for  testing  drugs  of  abuse. 
This  type  of  device  is  intended  for  use 
in  the  home  setting  as  a  screening  test 
for  any.  or  any  combination,  of  the 
following  five  substances  in  urine: 
Amphetamlne/methamphetamine, 
cocaine,  cannabinoids,  opiates,  and 
phencyclidine. 

DATES:  Written  comments  concerning 
this  draft  guidance  must  be  received  by 
March  30. 1999. 

ADDRESSES:  Submit  written  requests  for 
single  copies  on  a  3.5"  diskette  of  the 
draft  guidance  entitled  "Guidance  for 
Premarket  Submissions  for  Kits  for 
Screening  Drugs  of  Abuse  to  Be  Used  By 
The  Consiuner"  to  the  Division  of  Small 
Manufacturers  Assistance  (HFZ-220). 
Center  for  Devices  and  Radiological 
Health.  Food  and  Drug  Administration. 
1350  Piccard  Dr..  Rockville.  MD  20850. 
Send  two  self-addressed  adhesive  labels 


to  assist  that  office  in  processing  your 
request,  or  fax  your  request  to  301-443- 
8818.  Submit  written  comments  on  the 
draft  guidance  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration.  5630  Fishers 
Lane.  rm.  1061.  Rockville.  MD  20852. 
See  the  SUPPLEMENTARY  INFORMATION 
section  for  information  on  electronic 
access  to  the  draft  guidance. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  L.  Hackett.  Center  for  Devices 
and  Radiological  Health  (HFZ-440), 
Food  and  Drug  Administration,  2098 
Gaither  Rd.,  Rockville.  MD  20850,  301- 
594-3084. 

SUPPLEMENTARY  information: 

I.  Background 

Over  the  last  several  years.  FDA  has 
worked  to  clarify  the  regulation  of 
products  for  use  in  the  home  setting 
intended  to  screen  for  drugs  of  abuse. 
On  September  17. 1997.  FDA  released 
for  comment  a  draft  guidance  document 
entided  "Points  to  Consider  for 
Approval  of  Home  Drugs  of  Abuse 


UMI 


iseening  Kits."  On  September  25, 
I  )g7,  FDA  held  an  open  public  meeting 
3t  the  Clinical  Chemistry  and  Clinical 
Toxicology  Panel  (the  Panel),  an  FDA 
ajdvisory  committee,  in  order  to  discuss 
mid  receive  comments  on  the  September 
pii997  guidance.  Based  upon  comments 
aad  recommendations  received  at  this 
leeting  from  the  Panel,  the  public,  and 
lanufacturers,  FDA  has  revised  the 
iptember  1997  guidance. 

.  Significance  of  Guidance 

This  draft  guidance  represents  the 
lency's  ciurent  thinking  on  drugs  of 
luse  home  screening  kits.  It  does  not 
eate  or  confer  any  rights  for  or  on  any 
person  and  does  not  operate  to  bind 
FDA  or  the  public.  An  ahemative 
approach  may  be  used  if  such  approach 
^tisfies  the  applicable  statute, 
Bgulations,  or  both.  This  guidance  is 
lot  final  nor  is  it  in  effect  at  this  time. 
is  draft  guidance  replaces  the 

¥tember  17, 1997,  guidance, 
he  agency  has  adopted  good 
lidance  practices  (GGP's),  which  set 
jrth  the  agency's  policies  and 
irocedures  for  the  development, 
»uance,  and  use  of  guidance 
locimients  (62  FR  8961,  February  27, 
,997).  This  guidance  dooiment  is 
Issued  as  a  LBvel  1  guidance  consistent 
1th  GGP's. 

,  Electitmic  Access 

In  order  to  receive  "Gmdance  for 
imaiket  Submissions  for  Kits  for 
Screening  Drugs  of  Abuse  to  Be  Used  By 
he  Consumer"  via  your  fax  machine, 
M  the  CDRH  Facts-On-Demand  system 
It  800-899-0381  or  301-827-0111  from 
I  touch-tone  telephone.  At  the  first 
roice  prompt  press  1  to  access  DSMA 
'acts,  at  second  voice  prompt  press  2, 
md  then  enter  the  dociunent  nimiber 
2209  followed  by  the  pound  sign  (#). 
rhen  follow  the  remaining  voice 
irompts  to  complete  your  request. 

Persons  interested  m  obtaining  a  copy 
jf  the  draft  guidance  may  also  do  so 
ising  the  World  Wide  Web  (WWW). 
ZDRH  maintains  an  entry  on  the  WWW 
for  easy  access  to  information  including 
:ext,  graphics,  and  files  that  may  be 
downloaded  to  a  personal  computer 
Mrith  access  to  the  WWW.  Updated  on 
a  regular  basis,  the  CDRH  home  page 
includes  "Guidance  for  Premarket 
Submissions  for  Kits  for  Screening 
Drugs  of  Abuse  to  Be  Used  By  the 
Consumer,"  device  safiaty  alerts.  Federal 
Register  reprints,  information  on 
premarket  submissions  (including  lists 
of  approved  applications  and 
manufacturers'  addresses),  small 
manufacturers'  assistance,  information 
on  video  conferencing  and  electronic 
submissions,  mammography  matters. 


and  other  device-oriented  information. 
The  CDRH  home  page  may  be  accessed 
at  "http://www.fda.gov/cdrh". 

IV.  Comments 

Interested  persons  may,  on  or  before 
March  30, 1999,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this  draft 
guidance.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  foimd  in  brackets  in  the 
heading  of  this  document.  The  draft 
guidance  and  received  comments  may 
be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  December  15, 1998. 
DS.  Burlington. 

Director,  Center  for  Devices  and  Radiological 
Health. 

[FR  Doc.  98-34346  Filed  12-29-98;  8:45  am] 
BILUNQ  CODE  41«»-ei-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutae  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Proposed 
Collection;  Comment  Request;  Young 
Drivers  Intervention  Study 

summary:  In  compliance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
for  opportimity  for  public  comment  on 
prop(Med  data  collection  projects,  the 
National  Institute  of  Child  Health  and 
Development  (NICHD),  the  National 
Institutes  of  Health  (NIH)  will  publish 
periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  approval. 
PROPOSED  COLLECnON: 

Title:  Young  Drivers  Intervention 
Study. 

Type  of  Information  Collection 
Request:  New. 

Need  andJUse  of  Information 
CoUectionTThe  piuposes  of  this  study 
are  (1)  to  determine  the  impact  of 
parental  actions  to  monitor  and  control 
their  adolescents'  driving  behavior  on 
adolescent  driving  behavior  and  motor 
vehicle  crashes,  and  (2)  to  test  the 
efficacy  of  educational  persuasive 
communications  in  promoting  parental 
restriction  of  their  adolescent's  risky 
driving  behavior.  The  specific  questions 
addre^ed  in  this  study  include:  (1)  Are 
parents'  perceptions  about  dangers 
associateid  with  adolescent  driving 
associated  with  parental  involvement  in 


their  adolescent's  driving  experiences? 
(2)  Is  a  parent-teen  driving  agreement  an 
efiiective  way  of  increasing  parental 
involvement  and  reducing  adolescent 
risky  driving?  (3)  Does  increased 
parental  involvement  reduce  risky 
driving  behaviors  and  decrease  traffic 
tickets  and  crashes  among  adolescents? 

A  sample  of  adolescents  applying  for 
their  learner's  permit  and  one  of  their 
parents  will  be  recruited  through 
department  of  motor  vehicles  offices 
and  driver's  education  courses  in  two 
states.  In  each  state,  1600  parent- 
adolescent  dyads  will  be  recruited  and 
interviewed  four  times  over  the  course 
of  the  2-year  prospective  observational 
study.  During  the  initial  interview, 
consent,  demographic  information,  and 
contact  information  will  be  obtained. 
Within  two  weeks,  parents  and  their 
adolescents  will  be  interviewed  over  the 
telephone.  Parents  will  be  asked  about 
their  ex|>ectations  and  parenting 
practices  regarding  their  adolescents' 
driving  behaviors.  Adolescents  will  be 
asked  about  their  driving  practices,  their 
parents'  rules  and  restrictions  regarding 
driving,  and  other  psychosocial 
variables.  These  same  variables  will  be 
assessed  again  during  telephone 
interviews  with  both  parents  and 
adolescents  at  six.  twelve,  and  eighteen 
months  intervals.  The  driving  records 
for  each  adolescent  will  be  obtained 
from  the  state  motor  vehicle 
administration  and  examined  at  the  end 
of  the  24-month  period. 

Parent-teen  dyads  will  be  randomly 
assigned  to  the  basic  information 
comparison  condition  or  the  special- 
intervention  treatment  condition. 
Parents  in  the  comparison  condition 
will  receive  standard  information  about 
the  move  toward  graduated  licensing  in 
their  state  and  the  high  risk  related  to 
adolescent  driving.  Parents  in  the 
special  intervention  will  receive 
personalized  educational  material  in  the 
mail,  including  a  parent-teen  driving 
agreement  and  an  educational 
videotape.  During  the  24  month  period 
of  the  study,  dyads  will  be  contacted  ^ 
three  more  times:  (1)  when  adolescents 
apply  for  their  provisional/full  license, 
(2)  6  months  after  provisional/ full 
licensure,  and  (3)  12  months  after 
provisional/full  licensure.  At  each  time, 
parents  and  adolescents  will  be 
interviewed  over  the  telephone 
regarding  parenting  practices  related  to 
involvement  in  and  restriction  of 
adolescents'  driving  experience,  and 
adolescents'  driving  behaviors. 

Frequency  of  Response:  data  will  be 
collected  4  times  over  a  two-year  period; 
two  times  each  year  for  two  yean. 
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Affected  Public:  Parents  and  Their  Teenage  Children 


Type  of  respondents 


Parents  

Adolescents 


Estimated 

numt)ef  of 

respondents 


3,200 
3,200 


Estimated 

number  of 

responses  per 

respondent 


Average  bur- 
den hours  per 
response 


0.5 
0.5 


Estimated  total 
annual  burden 
hours  re- 
quested 


3,200 
3,200 


The  annualized  cost  to  respondents  is 
estimated  at  $64000  (based  on  $10  per 
hour).  There  are  no  Capital  Costs  to 
report.  There  are  no  Operating  or 
Maintenance  Costs  to  report. 

REQUEST  FOR  COMMDITS;  Written 
comments  and/or  suggestions  firom  the 
public  and  affected  agencies  are  invited 
on  one  or  more  of  the  following  points: 

(1)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  Ways  to  minimize 
the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

FOR  FURTHER  INFORMATION  CONTACT: 
To  request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  contact  Dr.  Bruce  Simons- 
Morton,  Chief,  Prevention  Research 
Branch,  Division  of  Epidemiology, 
Statistics,  and  Prevention  Research, 
National  Institute  of  Child  Health  and 
Htunan  Development,  Building  6100, 
7B05, 9000  Rockville  Pike,  Bethesda, 
Maryland,  20892-7510,  or  call  non-toll 
firee  number  (301)  496-5674  or  E-mail 
your  request,  including  your  address  to 
<bm79K9mh.gov>. 

COMMENTS  DUE  DATE:  Comments 
regarding  this  information  collection  are 
b^  assiued  of  having  their  full  effect  if 
received  within  60  days  of  the  date  of 
this  publication. 

Dated:  December  17, 1998. 
Ben  Fulton, 

Executive  Officer.  NICHD. 
(FR  Doc.  98-34528  Filed  12-29-98;  8:45  am] 
MUMQ  CODE  414fr41-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Government-Owned  Inventions; 
Availability  for  Licensing 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
ACTION:  Notice. 


SUMMARY:  The  inventions  listed  below 
are  owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtainMl  by 
contacting  Susan  S.  Rucker,  J.D.,  Patent 
and  licensing  Specialist,  Office  of 
Technology  Transfer,  National  Institutes 
of  Health,  6011  Executive  Boulevard, 
Suite  325,  Rockville,  Maryland  20852- 
3804;  telephone  301/496-7057  ext.  245; 
fax:  301/402-0220;  e-mail: 
srl56v®nih.gov.  A  signed  Confidential 
Disclosure  Agreement  will  be  required 
to  receive  copies  of  the  patent 
applications. 

cDNA  Encoding  A  Gene.  BOG  (EST 
Over-Expressed  G«ie),  And  Its  Protein 
Product 

SS  Thorgeirsson.  JT  Woitach,  M 
Zhang  (NQ)  Serial  Nos.  60/079,567  filed 
27  Mar  98  and  60/075,922  filed  25  Feb 
98. 

These  applications  describe  a  newly 
identified  gene,  termed  BOG  (B5t  Over- 
Expressed  Gene),  and  its  protein 
product.  Rat,  murine  and  human 
homologs  of  the  gene  are  described. 
Human  BOG  has  been  mapped  to 
chromosome  20  and  murine  BOG  to 
chromosome  2. 

The  applications  describe  the  binding 
of  the  BOG  gene  product  with  the  gene 
product  pRb,  of  the  well-known  tumor 
suppressor  gene  RB  ( retinoblastoma 
susceptibility  gene).  The  complex 


formed  between  Rb  and  BOG  typically 
does  not  contain  E2F-1  in  vivo.  TTiis 
binding  property  suggests  that  cells 
which  are  transformed/transfected  with 
cDNA  or  other  functional  nucleotide 
sequences  which  encode  the  BOG  gene 
product  will  be  useful  as  tools  for 
studying  cell  cycle  control  and 
oncogenesis. 

Studies  using  rat  liver  epithelial  cell 
(RLE)  lines  which  are  resistant  to  the 
growth  inhibitory  effects  of  TGF-Pl  and 
primary  liver  tumors  have  been  shown 
to  over-express  BOG.  In  addition,  when 
normal  RLE  continuously  over-express 
BOG  the  cells  become  transformed  and 
the  transformed  cells  are  able  to  form 
hepatolblastoma-like  ttmiors  when 
transplanted  into  nude  mice.  BOG 
antisense  nucleotides  can  be  used  to 
restore  sensitivity  to  TGF-p  in  cells 
which  over-express  BOG.  Therefore, 
biologies  derived  from  BOG  may  be 
useful  as  diagnostics  or  therapeutics. 

Thymosin  al  Pnunotes  Tissue  Repair, 
Angioigenesis  and  Cell  Migration 

KM  Malinda,  HD  Kleinman  (NIDCR), 
RK  Maheshwari,  and  A  Goldstein,  Serial 
Nos.  09/186,476  filed  04  Nov  98, 60/ 
069,590  filed  12  Dec  97,  and  60/065,032 
filed  10  Nov  97. 

These  applications  describe  the  use  of 
the  compound  thymosin  al  as  an  agent 
for  promoting  wound  healing. 
Thymosin  al  is  a  small,  28  mer,  peptide 
which  can  be  made  by  chemical 
synthesis  or  recombinantly.  Studies 
using  a  punch  model  for  wounds  in  rats 
have  shown  that  providing  thymosin  al 
either  intraperitoneally  or  topically 
accelerates  wound  heading.  In  addition, 
thmosin  al  has  been  shown  to  promote 
endothelial  and  keratinoctye  cell 
miction  in  vivo  and  to  promote 
anjnogenesis  in  vivo. 

This  work  has  been  published  in  /. 
Immunol.  160(2);  1001-6  (Jan  15, 1998). 

Double-Stranded  RNA  Dependent 
Protein  Kinase  Derived  Peptides  To 
Promote  ProlifiBration  of  Cells  and 
Tissues  in  a  Controlled  Manner 

DP  Bottaro  (NQ),  R  Petryshyn  (EM), 
Serial  No.  PCT/US97/14350  filed  29  Jul 
97  and  60/023,307  filed  30  Jul  97 

These  applications  describe  a  nimiber 
of  peptides  having  a  minimum  size  of 
ei^t  (8)  amino  acids  which  act  as 
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ahtagonists  of  PKR  (Protein  Kinase  R). 
PKR  is  a  critical  enzyme  in  the 
interferon  signaling  pathway  which  has 
been  implicated  in  cross-talk  between 
the  interferon  signaling  pathway  and  the 
"tNF-a  apoptosis  signaling  pathway.  The 
peptide  antagonists  described  herein 
ipiay  be  use  to  inhibit  apoptosis  or  to 
stimulate  cell  proliferation  under 
conditions  of  cell  cycle  arrest,  reduced 
growth  or  quiescence  leading  to  possible 
applications  in  wound  healing,  cell 
Citlture,  or  skin  grafts. 

A  portion  of  this  work  has  appeared 
iU  Virology  222  (1):  193-200  (August  1, 
1996). 

LV4  Vector  and  Uses  Thereof 


JA  Chiorini.  RM  Kotin,  B  Safer 

II),  Serial  No.  60/025.934  filed  09 
^pt  96  and  PCT/US97/16266 
These  patent  applications  describe  the 
oning  and  characterization  of  the  full- 
sngth  genome  of  adeno-associated  virus 
tTOe  4  (AAV4).  AAV4.  like  other 
Members  of  the  AAV  family  may  be 
^Iseful  as  a  vector  for  gene  therapy. 

1 1  When  compared  to  AAV2  AAV4  may 
OB  better  suited  as  a  vector  due  to  its 
firger  size  which  permits  efficient 
encapsidation  of  a  larger  recombinant 
gpnome,  its  greater  buoyant  density 
iiyhich  allows  for  easier  separation  of 
AAV4  from  contaminating  helper  virus. 
Other  characteristics  of  AAV4  which 
distinguish  it  from  AAV2  and  AAV3  are 
its  expanded  promoter  region,  its 
distinct  capsid  protein,  its  different 
tissue  tropism  and  its  ability  to  bind 
bemagluttinin  (HA).  While  AAV4  has 
E  9veral  distinguishing  characteristics 
t  rom  AAV2  and  AAV3  it  also  shares 
s  ignificant  homology,  greater  than  90%, 
V  rith  the  Rep  proteins  of  AAV2  and 
/lAV3. 

Studies  using  a  lacZ  reporter  gene 
!  uggest  that  AAV4  can  transduce 
I  imian,  monkey,  and  rat  cells.  Other 
[studies  comparing  transduction 
efficiencies  in  a  number  of  cell  lines, 
( ompetition  cotransduction  experiments 
Jnd  the  effect  of  trypsin  on  transduction 
efficiency  suggest  that  the  cellular 
^ceptor  for  AAV4  is  distinct  from  that 
ifAAV2. 

This  research  has  been  published  in  J. 
Virology  71(9):  6823-33  (Sept  1997)  and 
i  s  PCT  Publication  98/11244  (March  19, 
1998). 

Dated:  December  21, 1998. 
ack  Spiegel,  PhJ)., 

,  Wrertor,  Division  of  Technology  Development 
I  tjid  Transfer  Office  of  Technology  Transfer. 
VK  Doc.  98-34529  Filed  12-29-98;  8:45  am] 

I  mjJNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Miine  of  Committee:  National  Heart.  Lung, 
and  Blood  Institute  Special  Emphasis  Panel 
Hemophilia  and  vWD  Resource 

Date:  January  13, 1999 

Time:  11:00  AM  to  1:00  PM 

Agenda:  To  review  and  evaluate  grant 
applications 

Place:  Rockledge  Bldg.  11,  Bethesda,  MD 
20892,  (Telephone  Conference  Call) 

Contact  Person:  David  T.  George.  PHD, 
MD,  Scientific  Review  Administrator.  NIH. 
NHLBl.  DEA.  Review  Branch.  Rockledge 
Building  II.  Room  7188, 6701  Rockledge 
Drive.  MD  20892-7924.  301/435-0288 

Name  of  Committee:  National  Heart.  Lung, 
and  Blood  Institute  Special  Emphasis  Panel 
GenHAT 

Date:  January  25. 1999 

Time:  7:00  PM  to  9:00  PM 

/igenda;  To  review  and  evaluate  grant 

applications 

Place:  Gaithersburg  Hilton  Hotel.  620  Perry 
Parkway,  Gaithersburg,  MD  20877 

Contact  Person:  Anthony  M.  Coelho.  PHD. 
Leader,  Clinical  Studies,  SRG,  NIH.  NHLBI, 
DEA.  Rockledge  Center  11.  6701  Rockledge 
Drive.  Room  7194.  Bethesda.  MD  20892- 
7924.  (301)  435-0288 

Name  of  Committee:  National  Heart.  Lung, 
and  Blood  Institute  Special  Emphasis  Panel 
IRAS  Family  Study:  Genetics  of  Insulin 
Resistance 

Date:  January  25-26. 1999 

Time:  January  25. 1999,  9:00  PM  to  10:00 
PM 

Agenda:  To  review  and  evaluate  grant 
applications 

Place:  Gaithersburg  Hilton  Hotel.  620  Perry 
Parkway,  Gaithersburg,  MD  20877 

Time:  January  26, 1999.  8:00  AM  to  9:00 
AM 

Agenda:  To  review  and  evaluate  grant 
applications 

Place:  Gaithersburg  Hilton  Hotel,  620  Perry 
Parkway,  Gaithersburg,  MD  20877 

Contact  Person:  Anthony  M.  Coelho,  PHD, 
Leader.  Clinical  Studies  SRG.  NIH.  NHLBI. 


DEA.  Rockledge  Center  II,  6701  Rockledge 
Drive,  Room  7194.  Bethesda,  MD  20892- 
7924,  (301)  435-0288 

Name  of  Committee:  National  Heart.  Lung, 
and  Blood  Institute  Special  Emphasis  Panel 
MDECODE  Cooperative  Research  Program 

Date:  January  26, 1999 

Time:  9:00  AM  to  10:00  AM 

Agenda:  To  review  and  evaluate  grant 
applications 

Place:  Gaithersburg  Hilton  Hotel.  620  Perry 
Parkway,  Gaithersburg,  MD  20877 

Contact  Person:  Anthony  M.  Coelho,  PHD, 
Leader,  Clinical  Studies,  SRG.  NIH,  NHLBI, 
DEA.  Rockledge  Center  II.  6701  Rockledge 
Drive.  Room  7194.  Bethesda.  MD  20892- 
7924,  (301)  435-0288 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and  , 
Vascular  Diseases  Research;  93.838.  Lung 
Diseases  Research;  93.839.  Blood  Diseases 
and  Resources  Research.  National  Institutes 
of  Health,  HHS) 

Dated:  December  23. 1998. 
Anna  SnouffiBr, 

Acting  Committee  Management  Officer,  NIH. 
[FR  Doc.  98-34533  Filed  12-29-98;  8:45  am] 

MLUNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Heart,  Lung,  and  Blood 
Advisory  Council. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting.  ^^^ 

The  meeting  will  be  closed  to  the* 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Advisory  Council 


\ 


Date.-  February  4-5, 1999 

Open:  February  4. 1999, 8:30  AM  to  2:00 
PM 

Agenda:  For  discussion  of  program  policies 
and  issues 

Mace:  National  Institutes  of  Health, 
Building  31,  Conference  Room  10,  Bethesda, 
MD  20892 

aosed:  February  4, 1999, 2:00  PM  to 
adjournment 

Agenda:  To  review  and  evaluate  grant 
applications 

Place:  National  Institutes  of  Health, 
Building  31,  Conference  Room  10,  Bethesda, 
MD  20892 

Contact  Person:  Ronald  G.  Geller,  PHD, 
Director,  Division  of  Extramural  Affairs, 
National  Heart,  Lung,  and  Blood  Institute, 
National  Institutes  of  Health,  PHS,  DHHS, 
Bethesda,  MD  20892,  (301)  435-0260. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research,  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838;  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  December  23, 1998. 


Anna  Snoufier, 

Acting  Committee  Management  Officer,  NIH. 
(FR  Doc.  98-34534  Filed  12-29-98;  8:45  am] 

nUJNG  CODE  4140-41-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  meetings  of  the 
National  Advisory  Allergy  and 
Infectious  Diseases  Council. 

The  meetings  will  be  open  to  the  public  as 
indicated  below,  with  attendance  limited  to 
space  available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such  as 
sign  language  interpretation  or  other 
reasonable  accommodations,  should  notify 
the  Contact  Person  listed  below  in  advance 
of  the  meeting. 

The  meetings  will  be  closed  to  the  public 
in  accordance  with  the  provisions  set  forth  in 
sections  552b{c)(4)  and  552b(c)(6),  Title  5 
U.S.C,  as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material,  and  personal 
information  concerning  individuals 
associated  with  the  grant  applications  and/or 
contract  proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mune  of  Committee:  National  Advisory 
Allergy  and  Infectious  Diseases  Council. 

Date:  January  25-26, 1999. 


Open:  January  25, 1999, 1:00  PM  to  3:30 
PM. 

Agenda:  The  meeting  of  the  full  Council 
will  be  open  to  the  public  for  general 
discussion  and  program  presentations. 

Place:  Building  31C,  Conference  Room  10, 
National  Institutes  of  Health.  3100  Center 
Drive,  Bethesda,  MD  20892. 

C/osed;  January  25, 1999,  3:30  PM  to  4:30 
PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Building  3lC,  Conference  Room  10, 
National  Institutes  of  Health,  3100  Center 
Drive,  Bethesda,  MD  20892. 

Contact  Person:  John  J.  McGowan,  Director, 
Division  of  Extramural  Activities,  NIAID, 
Solar  Building  Room  3C20,  6003  Executive 
Boulevard,  Rockville,  MD  20892,  301-496- 
7291. 

Name  of  Committee:  National  Advisory 
Allergy  and  Infectious  Diseases  Coimcii, 
Microbiology  and  Infectious  Diseases 
Subcommittee. 

Date:  January  25-26, 1999. 

Closed:  January  25, 1999, 8:30  AM  to  1:00 
PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Building  31C,  Conference  Room  10, 
National  Institutes  of  Health,  3100  Center 
Drive,  Bethesda,  MD  20892. 

Open:  January  26, 1999,  8:30  AM  to 
adjournment. 

Agenda:  Open  program  advisory 
discussions  and  presentations. 

Place:  Building  31C,  Conference  Room  10, 
National  Institutes  of  Health,  3100  Center 
Drive,  Bethesda,  MD  20892. 

Contact  Person:  ]o)m  J.  McGowan,  Director, 
Division  of  Extramural  Activities,  NIAID. 
Solar  Building  Room  3C20, 6003  Executive 
Boulevard,  Rockville,  MD  20892,  301-496- 
7291. 

Name  of  Committee:  National  Advisory 
Allergy  and  Infectious  Diseases  Council, 
Allergy,  Immunology  and  Transplantation 
Subconunittee. 

Z)ate:  January  25-26, 1999. 

C/osed:  January  25, 1999,  8:30  AM  to  1:00 
PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Natcher  Building,  Conference  Room 
D,  45  Center  Drive,  Bethesda,  MD  20892. 

Open:  January  26. 1999,  8:30  AM  to 
adjournment. 

Agenda:  Open  program  advisory 
discussions  and  presentations. 

Place:  Building  31C,  Conference  Room  10. 
National  Institutes  of  Health.  3100  Center 
Drive,  Bethesda,  MD  20892. 

Cbntart  Person;  John  J.  McGowan,  Director, 
Division  of  Extramural  Activities,.NLMD, 
Solar  Building  Room  3C20. 6003  Executive 
Boulevard,  Rockville,  MD  20892,  301-496- 
7291. 

Name  of  Committee:  National  Advisory 
Allergy  and  Infectious  Diseases  Council, 
Acquired  Immunodeficiency  Syndrome 
Subcommittee. 

Dote;  January  25-26, 1999. 

Qosed:  January  25, 1999, 8:30  AM  to  1 :00 
PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  Natcher  Building,  Conference  Room 
A,  45  Center  Drive,  Bethesda,  MD  20892. 

Open:  January  26, 1999, 8:30  AM  to 
adjournment. 

Agenda:  Open  program  advisory 
discussions  and  presentations. 

Place:  Natcher  Building,  45  Center  Drive, 
Conference  Rooms  E1/E2,  Bethesda,  MD 
20892. 

Contort  Pfereon;  John  J.  McGowan,  Director. 
Division  of  Extramural  Activities,  NIAID, 
Solar  Building  Room  3C20. 6003  Executive 
Boulevard,  Rockville,  MD  20892,  301-496- 
7291. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  December  23, 1998. 
Anna  Snoufier, 

Acting  Committee  Management  Officer,  NIH. 
IFR  Doc.  98-34530  Filed  12-29-98;  8:45  am] 
nUINQ  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Dental  & 
Craniofacial  Research;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the  public 
in  accordance  with  the  provisions  set  forth  in 
sections  552b(c)(4)  and  552b(c)(6),  Title  5 
U.S.C,  as  amended.  The  grant  applications 
and  the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material,  and 
personal  information  concerning  individiuls 
associated  with  the  grant  applications,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of  personal 
privacy. 

Mime  of  Committee:  National  Institute  of 
Dental  Research  Special  Emphasis  Panel  98- 
23,  ROl  Review. 

Date:  December  30, 1998. 

Time:  10:00  AM  to  1 1 :45  AM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Natcher  Building,  Rm.  4AN44F, 
Bethesda.  MD  20892,  (Telephone  Conference 
Call). 

Contort  Person:  Philip  Washko.  PhD,  DMD, 
Scientific  Review  Administrator.  4500  Center 
Drive.  Natcher  Building,  Rm.  4AN44F, 
National  Institutes  of  Health,  Bethesda,  MO 
20892,  (301)  594-2372. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Dental  Research  Special  Emphasis  Panel  99- 
25,  POl  Review. 
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Date:  January  4-5, 1999. 

Time:  8:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

I^ace:  Bethesda  Ramada  Inn,  8400 
Wisconsin  Ave,  Bethesda,  MD  20814. 

Contact  Person:  H.  Geoi:ge  Hausch,  PhD, 
Chief,  Scientific  Review  Section,  4500  Center 
Drive,  Natcher  Building,  Rm.  4AN44F, 
National  Institutes  of  Health,  Bethesda,  MD 
20892,  (301)  594-2372. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Dental  Research  Special  Emphasis  Panel  99- 
11,  R44  Review. 

Date:  January  5, 1999. 

Time:  10:00  AM  to  11:45  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Natcher  Building,  Rm.  4AN44F, 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Philip  Washko,  PhD,  DMD, 
Scientific  Review  Administrator,  4500  Center 
Drive,  Natcher  Building,  Rm.  4AN44F, 
National  Institutes  of  Health,  Bethesda,  MD 
20892,  (301)  594-2372. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Dental  Research  Special  Emphasis  Panel  99- 
06,  ROl  Review. 

/>ate:  January  13. 1999. 

Time:  1:00  PM  to  2:45  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Natcher  Building,  Rm.  4AN44P, 
Bethesda,  MD  20892,  (Telephone  Conference 
iiiU). 

Contact  Person:  Philip  Washko,  PhD,  DMD, 
Scientific  Review  Administrator,  4500  Center 
Drive,  Natcher  Building,  Rm.  4AN44F, 
National  Institutes  of  Health,  Bethesda,  MD 
50892,  (301)  594-2372. 

Name  of  Committee:  National  Institute  of 
Cental  Research  Special  Emphasis  Panel  99- 
!8,  R03  Review. 
Date:  January  15, 1999. 
Time:  1:00  PM  to  2:45  PM. 
Agenda:  To  review  and  evaluate  grant 
ipplications. 

Place:  Natcher  Building,  Rm.  4AN44F, 
tethesda,  MD  20892,  (Telephone  Conference 
:all). 

Contact  Person:  William  J.  Gartland,  PhD, 
Scientific  Review  Administrator,  4500  Center 
prive,  Natcher  Building,  Rm.  4AN44F, 
National  Institutes  of  Health,  Bethesda,  MD 
t0892.  (301)  594-2372. 

I  Name  of  Committee:  National  Institute  of 
Dental  Research  Special  Emphasis  Panel  99- 
$0,  POl  Review. 

Date:  January  26-27, 1999. 

Time:  8:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
I  pplications. 

IHace:  Bethesda  Ramada,  8400  Wisconsin 
l^ve.,  Bethesda,  MD  20814. 

Contact  Person:  H.  Geoige  Hausch,  PhD, 
( Itief,  Scientific  Review  Section,  4500  Center 


Drive,  Natcher  Building,  Rm.  4AN44F, 
National  Institutes  of  Health,  Bethesda,  MD 
20892,  (301)  594-2372. 

Mune  of  Committee:  National  Institute  of 
Dental  Research  Special  Emphasis  Puiel  99- 
24,  POl  Review. 

Date:  January  28-29, 1999. 

Time:  8:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Rd.,  Bethesda,  MD  20814. 

Contact  Person:  H.  George  Hausch,  PhD, 
Chief,  Scientific  Review  Section,  4500  Center 
Drive,  Natcher  Building,  Rm.  4AN44F, 
National  Institutes  of  Health,  Bethesda,  MD 
20892,  (301)  594-2372. 

Name  of  Committee:  National  Institute  of 
Dental  Research  Special  Emphasis  Panel  99- 
03,  RFA  DE98-008,  Genetic  Mechanisms  in 
Oral  Cancer. 

Date:  January  31-February  2, 1999. 

Time:  8:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Hyatt  Regency  Hotel,  100 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  H.  George  Hausch,  PhD, 
Chief,  Scientific  Review  Section,  4500  Center 
Drive,  Natcher  Building,  Rm.  4AN44F, 
National  Institutes  of  Health,  Bethesda,  MD 
20892,  (301)  594-2372. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.121.  Oral  Diseases  and 
Disorders  Research,  National  Institutes  of 
Health,  HHS) 

Dated:  December  23, 1998. 
Anna  Snouflbr, 

Acting  Committee  Mana^ment  Officer,  NIH. 
[FR  Doc.  98-34532  Filed  12-29-98;  8:45  am] 
BIUJNQ  OOOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the  AIDS 
Research  Advisory  G)mmittee,  NIAID. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  AIDS  Research 
Advisory  Conunittee,  NIAID. 

Date;  January  26, 1999. 

Time:  8:30  AM  to  5:00  PM 

Agenda:  The  Committee  will  provide 
advice  on  scientific  priorities,  policy,  and 
program  balance  at  the  Division  level.  The 
Committee  will  review  the  progress  and 


productivity  of  ongoing  efforts,  and  identify 
critical  gaps/obstacles  to  progress. 

Place:  Natcher  Building,  45  Center  Drive, 
Conference  Rooms  E1/E2,  Bethesda,  MD 
20892 

Contact  Person:  Rona  L  Siskind,  Executive 
Secretary,  AIDS  Research  Advisory 
Committee,  Division  of  AIDS,  NIAID/NIH, 
Solar  Building,  Room  A217, 6003  Executive 
Boulevard,  Bethesda,  MD  20892-7601.  301- 
435-3732. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health.  HHS) 

Dated:  December  18, 1998. 
Anna  SnouflEsr, 

Acting  Committee  Management  Officer.  NIH. 
(FR  Doc.  98-34535  Filed  12-29-98;  8:45  am) 
BIUJNO  CODE  414»^-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instltutas  of  Health 

Nationai  Institute  of  Diabatas  and 
Digastiva  and  Kidney  DIsaaaas;  Notica 
of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  vtrill  be  closed  to  the 
pubhc  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel;  ZDKl  GRB  C  (J3) 

Z>ate;  January  15, 1999 

Time:  1:00  PM  to  Adjournment 

Agenda:  To  review  and  evaluate  grant 
applications 

Place:  National  Institutes  of  Health, 
Natcher  Bldg.,  45  Center  Drive,  Room  6AS- 
37,  Bethesda,  MD  20892,  (Telephone 
Conference  Call) 

Contact  Person:  Dane  E.  Matsumoto,  PHD, 
Scientific  Review  Administrator.  Review 
Branch,  DEA.  NIDDK.  Natcher  Building. 
Room  6AS-37B,  National  Institutes  of 
Health,  Bethesda,  MD  20892-6600,  (301) 
594-6894. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases,  Urology 
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and  Hematology  Research,  National  Institutes 
of  Health.  HHS) 

Dated:  December  18. 1998. 
Anna  SnouCRer, 

Acting  Committee  Management  Officer,  NIH. 
[FR  Doc  98-34536  Filed  12-19-98;  8:45  am) 

BILUNO  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  TiUe  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel 

Date:  January  7, 1999 

Time:  11:30  AM  to  1:30  PM 

Agenda:  To  review  and  evaluate  grant 
applications 

Place:  Parklawn  Building,  Room  9C-26, 
5600  Fishers  Lane,  Rockville,  MD  20857, 
(Telephone  Conference  Call) 

Contact  Person:  Sheila  O'Malley,  MA, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health.  NIH.  Parklawn  Building,  5600 
Fishers  Lane,  Room  9C-26,  Rockville,  MD 
20857,  301^43-6470 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  timing  limitations  imposed  by  the 
review  and  funding  cycle. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel 

Dote:  January  8. 1999 

Time:  11:00  AM  to  12:00  PM 

Agenda:  To  review  and  evaluate  grant 
applications 

Place:  Parklawn  Building,  5600  Fishers 
Lane,  Room  9C-26,  Rockville,  MD  20857, 
(Telephone  Confisrence  Call) 

Contact  Person:  Sheila  O'Malley,  MA, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Parklawn  Building,  5600 
Fishers  Lane.  Room  90-26,  Rockville,  MD 
20857, 301-443-6470 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 


to  the  timing  limitations  imposed  by  the 
review  and  funding  cycle. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award.  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated:  December  18, 1998. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer.  NIH. 
(FR  Doc.  98-34537  Filed  12-29-98;  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases; 
Amended  Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Institute  of 
Diabetes  and  Digestive  and  Kidney 
EKseases  Special  Emphasis  Panel,  ZDKl 
GRB-D  (Jl)  December  15, 1998,  at  12:45 
P.M.  to  December  15, 1998,  5:00  P.M., 
National  Institutes  of  Health,  Natcher 
Building,  Room  6AS37F,  Bethesda, 
Maryland  20892,  which  was  published 
in  the  Federal  Register  on  November  30, 
1998  (63  FR  65802). 

This  meeting  is  being  amended  to 
reflect  meeting  date  and  time  change. 
The  new  date  and  time  are  December 
22, 1998  at  2:00  P.M.  xmtil  5:00  P.M. 
The  meeting  is  closed  to  the  public. 

Dated:  December  18. 1998. 
LaVerae  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  98-34539  Filed  12-2&-98;  8:45  am] 

BILUNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Center  for  Scientific  Review  Advisory 
Committee. 

The  meeting  will  be  open  to  the  public, 
with  attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and  need 
special  assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  notify  the  Contact 
Person  listed  below  in  advance  of  the 
meeting. 


Name  of  Committee:  Center  for  Scientific 
Review  Advisory  Committee. 

Dote:  January  11-12, 1999. 

Time:  8:30  AM  to  1:00  PM. 

Agenda:  Recent  Experiments  and 
Experiences  in  Streamlining  the  Peer  Review 
Proc6SS 

Place:  NaUonal  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31C,  Conference 
Room  6,  Bethesda,  MD  20892. 

Contact  Person:  Samuel  Joseloff,  PHD, 
Executive  Secretary,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  3176,  MSC  7768. 
Bethesda,  MD  20892,  (301)  435-0691. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333, 
93.337,  93.393-93.396,  93.837-93.844,  93.846- 
93.878,  93.892, 93.893,  National  Institutes  of 
Health,  HHS) 

Dated:  December  23, 1998. 
Anna  Snouffier, 

Acting  Committee  Management  Officer,  NIH. 
[FR  Doc.  98-34531  Filed  12-29-98;  8:45  am) 

BIUJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel 

Date:  December  23, 1998 

Time:  11:00  AM  to  12:00  PM 

Agenda:  To  review  and  evaluate  grant 
applications 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call) 

Contact  Person:  Paul  K.  Strudler,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4100, 
MSC  7804,  Bethesda,  MD  20892,  (301)  435- 
1716 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 
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Mime  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel 

Date:  December  24, 1998 

Tune:  9:30  AM  to  10:30  AM 

Agenda:  To  review  and  evaluate  grant 
ipplications 

Mace:  NIH,  Rockledge  2,  Bethesda,  MD 
t0892,  (Telephone  Conference  Call) 

Contact  Person:  J.  Scott  Osborne,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
lUh,  6701  Rockledge  Drive,  Room  4114, 
7816,  Bethesda,  MD  20892,  (301)  435- 
782 

This  notice  is  being  published  less  than  15 
lys  prior  to  the  meeting  due  to  the  timing 
aitations  imposed  by  the  review  and 
imding  cycle. 

Name  of  Committee:  Center  for  Scientific 
(eview  Special  Emphasis  Panel 

Date:  December  24, 1998 

Time:  10:30  AM  to  11:30  AM 

Agenda:  To  review  and  evaluate  grant 
I  ipplications 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
:  !0892,  (Telephone  Conference  Call) 

Contact  Person:  J.  Scott  Osborne,  PHD, 
i  Identific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4114, 
1 4SC  7816,  Bethesda,  MD  20892,  (301)  435- 
^782 

This  notice  is  being  published  less  than  15 
8  prior  to  the  meeting  due  to  the  timing 
itations  imposed  by  the  review  and 
'ing  cycle. 

Name  of  Committee:  Center  for  Scientific 

lew  Special  Emphasis  Panel 
Date:  December  2fi,  1998 
Tune:  10:00  AM  to  11:00  AM 
Agenda:  To  review  and  evaluate  grant 
iplications 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
'192,  (Telephone  Conference  Call) 
Contact  Person:  J.  Scott  Osborne,  PHD, 
ientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4114, 
7816,  Bethesda,  MD  20892,  (301)  435- 
'82 

This  notice  is  being  published  less  than  15 
rs  prior  to  the  meeting  due  to  the  timing 
itations  imposed  by  the  review  and 
funding  cycle. 

ra^talQgue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine, 

i 8.306;  93.333,  Clinical  Research,  93.333, 
8.337, 93.393-93.396,  93.837-93.844. 
8.846-93.878, 93.892. 93.893,  National 
Institutes  of  Health.  HHS) 

Dated:  December  18, 1998. 

iVeme  Y.  Stringfield. 
pommittee  Management  Officer.  NIH. 
I  ( R  Doc.  98-34538  Filed  12-29-98:  8:45  am] 
I  *  LUNQ  OOOE  4M»41-M 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Servica 

Notica  of  Infant  To  Prapara  a 
Comprahanaiva  Conaarvation  Plan  and 
Aaaoclatad  National  Envlronmantal 
Policy  Act  Documant  for  Antioeh 
Dunaa  National  Wlidllfa  Rafuga.  Contra 
Coata  County,  California 


summary:  The  Fish  and  Wildlife  Service 
(Service)  is  preparing  a  Comprehensive 
(Conservation  Plan  (CXP)  and  National 
Environmental  Policy  Act  (NEPA) 
dociunent  for  Antiodi  Dunes  National 
Wildlife  Refuge.  This  notice  advises  the 
public  that  the  Service  intends  to  gather 
information  necessary  to  prepare  a  CCP 
and  environmental  documents  pursuant 
to  the  National  Wildlife  Ref^e  System 
Administration  Act  of  1966,  as 
amended,  and  NEPA.  The  public  is 
invited  to  participate  in  the  planning 
process.  The  Service  is  furnishing  \Ms 
notice  in  compliance  with  the  Service 
CXP  policy  to  advise  other  agencies  and 
the  public  of  our  intentions,  and  obtain 
suggestions  and  information  on  the 
scope  of  issues  to  include  in  the 
environmental  documents. 
DATES:  To  ensure  that  the  Service  has 
adequate  time  to  evaluate  and 
incorporate  suggestions  and  other  input 
into  the  planning  process,  comments 
should  be  received  on  or  before  January 
29, 1999. 

ADDRESSES:  Send  voitten  conunents  or 
requests  to  be  added  to  the  mailing  list 
to  the  following  address:  Planning  Team 
Leader— Antioeh  Dunes  NWR, 
Cahfomia/Nevada  Refuge  Planning 
Office,  US  Fish  and  Wildlife  Service, 
2233  Watt  Avenue,  Sacramento. 
California.  95825. 
FOR  FURTHER  MFORMATION  COrfTACT: 
Leslie  Lew,  Planning  Team  Leader, 
(916) 979-2085. 

SUPPLEMENTARY  INFORMATKM:  The 
National  Wildlife  Refuge  System 
Administration  Act  of  1966,  as 
amended,  mandates  that  all  lands 
within  the  National  Wildlife  Refuge 
System  are  to  be  managed  in  accordance 
with  an  approved  CCP.  The  CCP  will 
guide  management  decisions  and 
identify  refuge  goals,  long-range 
objectives,  and  management  strategies 
for  achieving  refuge  purposes.  The 
planning  process  will  consider  many 
elements,  including  habitat  and  wildlife 
management,  habitat  protection, 
cultural  resources  protection,  and 
environmental  effects.  Public  input  into 
this  planning  process  is  very  important. 
The  CCP  will  provide  other  agencies 
and  the  public  with  a  clear 


understanding  of  the  desired  conditions 
for  the  refuges  and  how  the  Service  will 
implement  management  strategies. 

The  Service  is  soliciting  information 
from  the  public  via  written  comments. 
The  Service  will  send  out  special 
mailings,  newspaper  articles,  and 
annotmcements  to  people  who  are 
interested  in  the  refuge.  These  mailings 
will  provide  information  on  how  to 
participate  in  pubhc  involvement  for 
the  CCP.  Comments  received  will  be 
used  to  develop  goals,  key  issues,  and 
habitat  management  strategies. 
Additional  opportunities  for  public 
participation  will  occur  throughout  the 
process :  which  is  expected  to  be 
completed  in  late  1999.  Data  collection 
has  been  initiated  to  create 
computerized  mapping,  including 
vegetation,  topography,  habitat  types 
and  existing  land  uses. 

The  refuge  was  established  to  protect 
a  unique  riverine  dune  ecosystem  and 
three  endangered  species.  The  55  acres 
owned  by  the  Service,  along  with  the  12 
acres  owned  by  Pacific  Gas  and  Electric 
that  are  adjacent  to  the  refuge,  support 
the  last  known  nattual  populations  of 
the  Antioeh  dunes  evening  primrose. 
Contra  Costa  wallflower,  and  Lange's 
metalmark  butterfly.  The  refuge  was  the 
first  National  Wildlife  Refuge  to  be 
created  to  protect  endangered  plants 
and  insects. 

In  the  early  1900's,  the  isolated  dune 
habitat  in  the  delta  began  to  experience 
a  dramatic  change  as  human 
development  expanded.  The  easily- 
accessible  sand  was  h&rvested  to  make 
bricks.  Large-scale  sand  mining  and 
industrial  development  fragmented  the 
sand  dune  habitat  until  only  a  small 
portion  of  the  original  ecosystem 
remained.  Non-native  grasses  and 
vegetation  encroached  on  the  sand 
dunes  to  crowd  the  few  remaining 
endangered  plants.  By  the  time  the 
refuge  was  established,  only  a  few  acres 
of  remnant  dune  habitat  supported  the 
last  nattnal  populations  of  Antioeh 
Dunes  evening-primrose.  Contra  Costa 
wallflower,  and  Lange's  metalmark 
butterfly.  The  refuge  was  open  for 
public  use  until  1986  when  it  was 
closed  to  protect  the  plants  from 
trampling  and  wildfire.  The  refuge 
consists  of  two  units  that  are  managed 
to  prevent  the  extinction  of  these  unique 
species.  Intensive  management  has 
already  resulted  in  the  highest  Lange's 
metalmark  butterfly  population  in  20 
years. 

The  refuse  purpose  is  to  conserve 
fish,  wildlife,  and  plants  which  are 
listed  as  endangered  or  threatened 
species.  (16  U.S.C.  §  1534  (Endangered 
Species  Act  of  1973). 
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The  outcome  of  this  planning  process 
will  be  a  CCP  to  guide  refuge 
management  for  the  next  15  years,  and 
associated  NEPA  document. 

It  is  estimated  that  a  draft  CCP  and 
NEPA  document  will  be  made  available 
for  public  review  in  spring  1999. 

Dated-  December  21 ,  1998. 
Elizabeth  H.  Stevens, 

Acting  Manager.  California/Nevada 
Operations,  US  Fish  and  Wildlife  Service. 
Sacramento,  California. 
[FR  Doc.  9&-34499  Filed  12-29-98;  8:45  amj 

nUJNO  OOOE  431»-6S-«> 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  an  Environmental 
Assessment/Habitat  Conservation  Plan 
and  Receipt  of  Application  for  an 
Incidental  Take  Permit  for 
Construction  and  Operation  of  a 
Residential  and  Commercial 
Development  on  Approximately  471.5 
Acres  of  the  714-Acre  Balfour  Tract, 
Austin,  Travis  County,  Texas 

AGB4CY:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice. 

SUMMARY;  BRE/Baldwin.  L.P. 
(Applicant)  has  applied  to  the  Fish  and 
Wildlife  Service  (Service)  for  an 
incidental  take  permit  pursuant  to 
Section  10(a)  of  the  Endangered  Species 
Act  (Act).  The  Applicant  has  been 
assigned  permit  niunber  TE-003593-0. 
The  requested  permit,  which  is  for  a 
period  of  30  years,  would  authorize  the 
incidental  take  of  the  endangered 
golden-cheeked  warbler  (Dendroica 
chrysoparia).  The  proposed  take  would 
occ\ir  as  a  result  of  the  construction  and 
operation  of  a  residential  and 
commercial  development  on 
approximately  471.5  acres  of  the  714- 
acre  Balfour  Tract  located  in  Austin, 
Travis  Coujity,  Texas. 

The  Service  has  prepared  the 
Environmental  Assessment/Habitat 
Conservation  Plan  (EA/HCP)  for  the 
incidental  take  application.  A 
determination  of  jeopardy  to  the  species 
or  a  Finding  of  No  Significant  Impact 
(FONSI)  will  not  be  made  until  at  least 
30  days  from  the  date  of  publication  of 
this  notice.  This  notice  is  provided 
pursuant  to  Section  10(c)  of  the  Act  and 
the  National  Environmental  Policy  Act 
regulations  (40  CFR  1506.6). 
DATES:  Written  comments  on  the 
application  should  be  received  on  or 
before  January  29, 1999. 
ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 


writing  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box 
1306,  Albuquerque,  New  Mexico  87103. 
Persons  wishing  to  review  the  EA/HCP 
may  obtain  a  copy  by  contacting  Sybil 
Vosler,  Ecological  Services  Field  Office, 
10711  Burnet  Road,  Suite  200,  Austin, 
Texas  78758  (512/490-0063). 
Documents  will  be  available  for  public 
inspection  by  appointment  only  during 
normal  business  hours  (8:00  to  4:30). 
Written  data  or  comments  concerning 
the  application  and  EA/HCP  should  be 
submitted  to  the  Supervisor,  Ecological 
Field  Office.  U.S.  Fish  and  WildUfe 
Service.  10711  Burnet  Rd.,  Austin. 
Texas  78758.  Please  refer  to  permit 
number  TE-003593-0  when  submitting 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sybil  Vosler  at  the  above  Austin 
Ecological  Service  Field  Office. 
SUPPLBMBfTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  "taldng"  of 
endangered  species  such  as  the  golden- 
cheeked  warbler.  However,  the  Service, 
under  limited  circimistances.  may  issue 
permits  to  take  endangered  wildlife 
species  incidental  to,  euid  not  the 
purpose  of.  otherwise  lawful  activities. 
Regulations  governing  permits  for 
endangered  species  are  at  50  CFR  17.22. 
i4pp/jcant;  BRE/Baldwin.  L.P.  plans  to 
construct  a  residential  and  commercial 
development  on  the  714-acre  tract  and 
will  preserve  a  minimum  of  121  acres  of 
golden-cheeked  warbler  habitat  on-site. 
An  additional  124  acres  of  golden- 
cheeked  warbler  habitat  will  be 
purchased  and  preserved  off-site.  The 
construction  will  be  located  at  the 
Balfour  Tract,  located  approximately  1- 
mile  east  of  the  Qty  of  Lakeland  Park 
(across  the  Colorado  River)  and 
approximately  3  miles  northeast  of  the 
Village  of  Bee  Cave  and  roughly  11 
miles  west  of  the  downtown  City  of 
Austin.  The  preserved  areas  will  be 
maintained  in  their  natural  state  and 
title  or  conservation  easement  granted 
in  perpetuity  and  will  be  held  by  a  non- 
profit conservation  organization  or 
governmental  agency  approved  by  the 
Service. 

Alternatives  to  this  action  were 
considered;  however,  increased 
development  would  result  in  greater 
levels  of  take  of  golden-cheeked 
warblers,  and  selling  or  not  developing 
the  subject  property  with  federally 
listed  species  present  was  not 
economically  feasible. 
Geoffivy  L.  Haskett, 
Acting  Regfonal  Director,  Region  2, 
Albuquerque,  New  Mexico,  Albuquerque, 
New  Mexico. 

(PR  Doc.  98-34496  Filed  12-2»-98: 8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
Bureau  of  Land  Management 

Preparation  of  an  Environmental 
Impact  Statement  for  Federal  Permits 
Associated  With  Construction  and 
Operation  of  the  High  Desert  Power 
Plant  Project,  Victorvilla,  San 
Bernardino  County,  CA 

AGENCY:  Fish  and  Wildlife  Service, 

Interior  (Lead  Agency);  Bureau  of  Land 

Management.  Interior  (Cooperating 

Agency). 

ACTION:  Notice  of  intent;  announcement 

of  meeting. 

summary:  The  Fish  and  Wildlife 
Service,  with  the  Bureau  of  Land 
Management  as  a  cooperator,  intends  to 
prepare  an  Environmental  Impact 
Statement.  This  Impact  Statement  will 
consider  the  Federal  actions  associated 
with  the  High  Desert  Power  Plant 
Project.  Specifically,  the  Fish  and 
Wildlife  Service  proposes  to  issue  an 
Endangered  Species  Act  permit  to  the 
High  Desert  Power,  Limited  Liability 
Company,  and  other  project  proponents 
for  take  of  the  desert  tortoise  (Gophenis 
agassizii),  a  threatened  species  imder 
the  Federal  Endangered  Species  Act. 
and  for  the  future  take,  should  it  be 
needed,  of  the  Mohave  groimd  sqmrrel 
[Spermophilus  mohavensis)  and  the 
burrowing  owl  (Athene  cunicularia),  e 
threatened  species  anxia  sensitive 
species,  respectively,  imder  the 
CaUfomia  Endangered  Species  Act. 
Take  of  these  species  would  be 
incidental  to  the  construction  and 
operation  of  a  natural  gas  power  plant, 
electric  lines,  gas  lines,  and  water  lines 
associated  with  the  High  Desert  Power 
Project.  As  pari  of  the  proposed  action 
for  the  project,  the  Bureau  of  Land 
Management  proposes  to  issue  a  right- 
of-way  grant  under  Section  28  of  the 
Mineral  Leasing  Act  of  1920  to  the 
Southwest  Gas  Corporation  for  the 
construction  and  maintenance  of  a 
natural  gas  pipeline  through  Federal 
lands  designated  as  desert  tortoise 
critical  habitat  and  managed  by  the 
Bureau. 

The  purpose  of  scoping  is  to  obtain 
suggestions  and  information  from  other 
agencies  and  the  public  on  the  range  of 
issues  and  alternatives  to  be  considered 
in  preparation  of  the  Environmental 
Impact  Statement.  All  comments 
received,  including  names  and 
addresses,  will  become  part  of  the 
administrative  record  and  may  be  made 
available  to  the  public.  This  notice  is 
provided  pursuant  to  the  Coimcil  on 
Environmental  Quality  regulations  for 
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implementing  the  procedural  provisions 
of  die  National  Environmental  Policy 
Act  (40  CFR  1501.7  and  1508.22). 
0ATE8:  Oral  and  written  comments  will 
be  accepted  at  public  meetings  to  be 
held  on  January  28, 1999,  3:00  p.m.  to 
5:00  p.m.  and  7:00  p.m.  to  9:00  p.m. 
Written  comments  should  be  received 
on  or  before  February  1, 1999. 
ADDRESSES:  The  meetings  will  be  held  at 
the  Mojave  Desert  Air  (^ality 
Management  District  Office,  Board 
Chambers  (2nd  floor),  15428  Civic 
Drive,  Victorville,  California.  Comments 
should  be  addressed  to  Diane  Noda, 
Field  Supervisor,  Fish  and  Wildlife 
Service,  2493  Portola  Road,  Suite  B, 
Ventvua,  CaUfomia  93003.  Written 
comments  may  be  sent  by  facsimile  to 
1805)  644-3958. 

FURTHER  INFORMATION  CONTACT: 
inise  Washick.  Fish  and  Wildlife 
liologist,  at  the  above  address 
[telephone  805-644-1766). 
'PLEMENTARY  INFORMATION: 

hroject  Description 

The  High  Desert  Power  Plant  Project 
s  located  on  a  25-acre  parcel  in  the 
lortheast  comer  of  the  Southern 
i^alifomia  International  Airport, 
brmerly  part  of  Geoi^ge  Air  Force  Base, 
n  the  City  of  Victorville,  San 
Bernardino  Coimty,  California.  The 
>roject  site  is  bordered  by  Perimeter 
(oad  on  the  east.  Southern  California 
ntemational  Airport  taxiways  to  the 
vest,  abandoned  bunkers  adjacent  to 
'hantom  Street  on  the  south,  and 
I  xisting  evaporation  ponds  on  the  north, 
'he  project  site  is  located  in  Section  24, 
'ownship  6  North,  Range  5  West.  The 
ite  has  been  previously  graded  and 
eveled. 

The  Hig^  Desert  Power  Project, 
Jmited  Liability  Company  (lead  project 
troponent),  and  others  propose  to 
I  onstruct  and  operate  a  680-  to  830- 
fiegawatt  natural  gas-fueled  electricity 

E»ration  power  plant  on  a  25-acre  site 
ted  in  the  northeast  comer  of  the 
them  California  International 
^  )Ort.  In  addition  to  the  power  plant, 
additional  24  acres,  which  is 

mtly  graded,  will  be  used  as  a 
iging  area.  The  project  includes  the 
instmction  of  7  water  extraction  wells 
ithin  the  Mojave  River  watershed.  The 
inear  facilities  associated  with  the 
,  iroject  include  a  7-mile  electrical 
transmission  line;  a  3.5-mile  natural  gas 

Bipeline;  and  constmction  of  2  water 
ipelines  with  pipeline  #1  measiuing 
2.5  miles  and  pipeline  #2  measuring  6.5 
miles.  These  linear  facilities  are  all  to  be 
constructed  within  private  lands. 

As  part  of  the  project,  the  High  Desert 
■  ower  Project,  Limited  Liability 


Company,  proposes  to  prepare  a  habitat 
conservation  plan  to  be  submitted  to  the 
Fish  and  WildUfe  Service  as  part  of  an 
application  for  an  Endangered  Species 
Act  incidental  take  permit  for  the  desert 
tortoise,  Mohaveground  squirrel,  and 
burrowing  owl.  The  latter  two  species 
would  be  hsted  on  the  permit  with  a 
delayed  effective  date.  Should  these 
species  beiisted  under  the  Federal 
Endangered  Species  Act  in  the  future, 
the  permit  for  incidental  take  would 
become  effective  concurrent  with  their 
listing. 

Constmction  of  a  32-mile  natural  gas 
pipeline  through  Federal  lands 
designated  as  desert  tortoise  critical 
habitat  and  managed  by  the  Bureau  of 
Land  Management  are  also  part  of  the 
High  Desert  Power  Plant  Project.  The 
Bureau  proposes  to  issue  a  right-of-way 
permit  imder  the  Federal  Land  Policy 
and  Management  Act  to  Southwest  Gas 
Corporation  for  the  construction  and 
maintenance  of  this  pipeline. 

Supplemental  Reports 

The  High  Desert  Power  Project, 
Limited  Liability  Company,  has 
prepared  several  reports  required  by  the 
California  Energy  Commission, 
including  an  AppUcation  for 
Certification.  The  Commission  is 
serving  as  the  lead  licensing  and 
environmental  review  agency  in 
accordance  with  the  California 
Environmental  Quality  Act.  The 
Commission  required  preparation  of  a 
Draft  Biological  Resources  Mitigation 
Implementation  Plan  and  a  Draft 
Erosion  Control  and  Revegetation  Plan 
for  the  High  Desert  Power  Plant  Project. 
These  plans  have  been  prepared  for  the 
project  site  and  all  linear  facilities 
including  the  32-mile  natural  gas 
pipeline  which  is  also  being  permitted 
as  part  of  the  High  Desert  Power  Plant 
Project.  Copies  of  the  reports  may  be 
requested  by  contacting  Ms.  Amy 
Cuellar  at  Resoiuce  Muiagement 
Intemational,  Inc.,  3100  Zinfandel 
Drive,  Suite  600,  P.O.  Box  15516, 
Sacramento,  California  95670-1516,  or 
calling  (916)-852-l300.  Copies  may 
also  be  reviewed  at  the  following 
libraries: 

California  Energy  Commission. 
Energy  Library,  1516  Ninth  Sireet, 
Sacramento,  California  95814;  California 
State  Library,  Government  Publication 
Section,  914  Capitol  Mall,  Room  400, 
Sacramento,  California  95814;  Fresno 
Coimty  Library,  Central  Headquarters, 
2420  Mariposa  Street,  Fresno,  California 
93721;  Humboldt  Library,  421  "I" 
Street,  Eureka,  CaUfomia  95501; 
Norman  Feldheym  Central  Library,  555 
West  Sixth  Street,  San  Bemardino, 
CaUfomia  92415;  San  Bemardino 


Coimty  Library,  Adelanto  Branch,  11744 
Bartlett  Avenue,  Adelanto.  CaUfomia 
92301;  San  Bemardino  Coimty  Library, 
Victorville  Branch,  15011  Circle  Drive, 
Victorville,  CaUfomia  92392;  San  Diego 
PubUc  Library,  920  E  Street,  San  Diego. 
CaUfomia  92101;  San  Francisco  PubUc 
Library.  Civic  Center,  San  Francisco, 
CaUfomia  94102;  UCLA,  University 
Research  Library,  Public  Affaire  Service, 
405  Hilgard  Avenue,  Los  Angeles, 
CaUfomia  90024;  California  Depository 
SpeciaUst,  Acquisitions— Green  Library, 
Stanford  University,  Stanford,  CaUfomia 
►94305-6004. 

Dated:  December  15, 1998. 
Elizabeth  Stevens, 

Acting  Manager,  California/Nevada 
Operations  Office,  Fish  and  Wildlife  Service. 

Dated:  December  14, 1998. 
Tim  Read, 

Field  Manager,  Bureau  of  Land  Management, 
Barstow  Field  Office. 

IFR  Doc.  98-34371  Filed  12-2»-98;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Indian  Entitias  Racognizad  and  Eligible 
To  Receive  Services  From  the  United 
States  Bureau  of  Indian  Affairs 

AGENCY:  Bureau  of  Indian  Affaire. 
ACTION:  Notice. 

summary;  Notice  is  hereby  given  of  the 
current  Ust  of  tribal  entities  recognized 
and  eUgible  for  funding  and  services 
from  the  Bureau  of  Indian  Affaire  by 
virtue  of  their  status  as  Indian  tribes. 
This  notice  is  pubUshed  pureuant  to 
Section  104  of  the  Act  of  November  2, 
1994  (Pub.  L.  103-454;  108  Stat.  4791, 
4792). 

FOR  FURTHER  INFORMATION  CONTACT: 
Daisy  West.  Bureau  of  Indian  Affaire. 
Division  of  Tribal  Government  Services, 
MS-4631-4^1IB,  1849  C  Street,  NW, 
Washington,  D.C.  20240.  Telephone 
number:  (202)  208-2475. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  in  exercise  of 
authority  delegated  to  the  Assistant 
Secretary — Indian  Affaire  under  25 
U.S.C.  2  and  9  and  209  DM  8. 

PubUshed  below  are  lists  of  federaUy 
acknowledged  tribes  in  the  contiguous 
48  states  and  in  Alaska.  The  list  is 
updated  from  the  last  such  Ust 
pubUshed  in  October  23, 1997  (62  FR 
55270),  to  include  name  changes  or 
corrections.  There  have  beec  no  new 
tribal  entities  added  to  the  list.  The 
Usted  entities  are  acknowledged  to  have 
the  immunities  and  privileges  available 
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to  other  federally  acknowledged  Indian 
tribes  by  virtue  of  their  govemment-to-  ^ 
government  relationship  with  the 
United  States  as  well  as  the 
responsibilities,  powers,  limitations  and 
obligations  of  such  tribes.  We  have 
continued  the  practice  of  listing  the 
Alaska  Native  entities  separately  solely 
for  the  purpose  of  facilitating 
identification  of  them  and  reference  to 
them  given  the  large  number  of  complex 
Native  names. 

Indian  Tribal  Entities  Within  the 
Contiguous  48  States  Recognized  and 
Eligible  To  Reciere  Services  Fnnn  the 
United  States  Bureau  of  Indian  Affairs 

Absentee-Shawnee  Tribe  of  Indians  of 

Oklahoma 
Agua  Caliente  Band  of  Cahuilla  Indians 

of  the  Agua  Caliente  Indian 

Reservation,  California 
Ak  Chin  Indian  Community  of  the 

Maricopa  (Ak  Chin)  Indian 

Reservation,  Arizona 
Alabama-Coushatta  Tribes  of  Texas 
Alabama-Quassarte  Tribal  Town. 

Oklahoma 
Altiu^s  Indian  Rancheria,  California 
Apache  Tribe  of  Oklahoma 
Arapahoe  Tribe  of  the  Wind  River 

Reservation.  Wyoming 
Aroostook  Band  of  Micmac  Indians  of 

Maine    ^ 
Assiniboine  and  Sioux  Tribes  of  the  Fort 

Peck  Indian  Reservation.  Montana 
Augustine  Band  of  Cahuilla  Mission 

Indians  of  the  Augustine 

Reservation.  California 
Bad  River  Band  of  the  Lake  Superior 

Tribe  of  Chippewa  Indians  of  the 

Bad  River  Reservation,  Wisconsin 
Bay  Mills  Indian  Commimity  of  the 

Sault  Ste.  Marie  Band  of  Chippewa 

Indians,  Bay  Mills  Reservation, 

Michigan 
Bear  River  Band  of  the  Rohnerville 

Rancheria,  California 
Berry  Creek  Rancheria  of  Maidu  Indians 

of  California 
Big  Lagoon  Rancheria.  California 
Big  Pine  Band  of  Owens  Valley  Paiute 

Shoshone  Indians  of  the  Big  Pine 

Reservation,  California 
Big  Sandy  Ranchwia  of  Mono  Indians  of 

California 
Big  Valley  Rancheria  of  Pomo  &  Pit 

River  Indians  of  California 
Blackfeet  Tribe  of  the  Blackfeet  Indian 

Reservation  of  Montana 
Blue  Lake  Rancheria,  California 
Bridgeport  Paiute  Indian  Colony  of 

California 
Buena  Vista  Rancheria  of  Me^Wuk 

Indians  of  California 
Bums  Paiute  Tribe  of  the  Bums  Paiute 

Indian  Colony  of  Oregon 
Cabazon  Band  of  Cahuilla  Mission 

Indians  of  the  Cabazon  Reservation, 

Cahfomia 


Cachil  DeHe  Band  of  Wintun  Indians  of 
the  Colusa  Indian  Conmiunity  of 
the  Colusa  Rancheria,  California 
Caddo  Indian  Tribe  of  Oklahoma 
Cahuilla  Band  of  Mission  Indians  of  the 

Cahuilla  Reservation,  California 
Cahto  Indian  Tribe  of  the  Laytonville 

Rancheria,  California 
Campo  Band  of  Diegueno  Mission 
Indians  of  the  Campo  Indian 
Reservation,  Califomia 
Capitan  Grande  Band  of  Diegueno 
Mission  Indians  of  Califomia: 
Barona  Group  of  Capitan  Grande  Band 
of  Mission  Indians  of  the  Barona 
Reservation,  Califomia 
Viejas  (Baron  Long)  Group  of  Capitan 
Grande  Band  of  Mission  Indians  of 
the  Viejas  Reservation,  Califomia 
Catawba  Indian  Nation  (aka  Catawrba 

Tribe  of  South  Carolina) 
Cayuga  Nation  of  New  York 
Cedarville  Rancheria,  Califomia 
Chemehuevi  Indian  Tribe  of  the 

Chemehuevi  Reservation,  Califomia 
Cher-Ae  Heights  Indian  Commimity  of 
the  Trinidad  Rancheria,  Califomia 
Cherokee  Nation  of  Oklahoma 
Cheyenne- Arapaho  Tribes  of  Oklahoma 
Cheyenne  River  Sioux  Tribe  of  the 
Cheyenne  River  Reservation,  South 
Dakota 
Chickasaw  Nation,  Oklahoma 
Chicken  Ranch  Rancheria  of  Me-Wuk 

Indians  of  Califomia 
Chippewa-Cree  Indians  of  the  Rocky 

Boy's  Reservation,  Montana 
Chitimacha  Tribe  of  Louisiana 
Choctaw  Nation  of  Oklahoma 
Qtizen  Potawatomi  Nation,  Oklahoma 
Cloverdale  Rancheria  of  Pomo  Indians 

of  Califomia 
Cocopah  Tribe  of  Arizona 
Coeur  D' Alene  Tribe  of  the  Coeur 

D'Alene  Reservation,  Idaho 
Cold  Springs  Rancheria  of  Mono  Indians 

of  Califomia 
Colorado  River  Indian  Tribes  of  the 
Colorado  River  Indian  Reservation, 
Arizona  and  Califomia 
Comanche  Indian  Tribe,  Oklahoma 
Confederated  Salish  &  Kootenai  Tribes 
of  the  Flathead  Reservation, 
Montana 
Confederated  Tribes  of  the  Chehalis 

Reservation.  Washington 
Confederated  Tribes  of  the  Colville 

Reservation,  Washington 
Confederated  Tribes  of  the  Coos,  Lower 
Umpqua  and  Siuslaw  Indians  of 
Oregon 
Confederated  Tribes  of  the  Goshute 
Reservation,  Nevada  and  Utah 
Confederated  Tribes  of  the  Grand  Ronde 

Community  of  Oegon 
Confederated  Tribes  of  the  Siletz 

Reservation,  Oregon 
Confederated  Tribes  of  the  Umatilla 
Reservation,  Oregon 


Confederated  Tribes  of  the  Warm 

Springs  Reservation  of  Oregon 
Confederated  Tribes  and  Bands  of  the 

Yakama  Indian  Nation  of  the 

Yakama  Reservation,  Washington 
Coquille  Tribe  of  Oregon 
Cortina  Indian  Rancheria  of  Wintun 

Indians  of  Califomia 
Coushatta  Tribe  of  Louisiana 
Cow  Creek  Band  of  Umpqua  Indians  of 

Oregon 
Coyote  Valley  Band  of  Pomo  Indians  of 

Califomia 
Crow  Tribe  of  Montana 
Crow  Creek  Sioux  Tribe  of  the  Crow 

Creek  Reservation.  South  Dakota 
Cuyapaipe  Commimity  of  Diegueno 

Mission  Indians  of  the  Cuyapaipe 

Reservation,  Califomia 
Death  Valley  Timbi-Sha  Shoshone  Band 

of  Califomia 
Delaware  Tribe  of  Indians,  Oklahoma 
Delaware  Tribe  of  Westem  Oklahoma 
Dry  Creek  Rancheria  of  Pomo  Indians  of 

Califomia 
Duckwater  Shoshone  Tribe  of  the 

Duckwater  Reservation,  Nevada 
Eastem  Band  of  Cherokee  Indians  of 

North  Carolina 
Eastem  Shawnee  Tribe  of  Oklahoma 
Elem  Indian  Colony  of  Pomo  Indians  of 

the  Sulphur  Bank  Rancheria, 

Cahfomia 
Elk  Valley  Rancheria,  Califomia 
Ely  Shoshone  Tribe  of  Nevada 
Enterprise  Rancheria  of  Maidu  Indians 

of  Califomia 
Flandreau  Santee  Sioux  Tribe  of  South 

Dakota 
Forest  County  Potawatomi  Commimity 

of  Wisconsin  Potawatomi  Indians, 

Wisconsin 
Fort  Belknap  Indian  Conmiunity  of  the 

Fort  Belknap  Reservation  of 

Montana 
Fort  Bidwell  Indian  Community  of  the 

Fort  Bidwell  Reservation  of 

Califomia 
Fort  Independence  Indian  Community 

of  Paiute  Indians  of  the  Fort 

Independence  Reservation, 

Cahfomia 
Fort  McDermitt  Paiute  and  Shoshone 

Tribes  of  the  Fort  McDermitt  Indian 

Reservation,  Nevada  and  Oregon 
Fort  McDowell  Mohave- Apache 

Community  of  the  Fort  McDowell 

Indian  ResiBrvation,  Arizona 
Fort  Mojave  Indian  Tribe  of  Arizona. 

Cahfomia  &  Nevada 
Fort  Sill  Apache  Tribe  of  Oklahoma 
Gila  River  Indian  Community  of  the  Gila 

River  Indian  Reservation.  Arizona 
Grand  Traverse  Band  of  Ottawa  & 

Chippewa  Indians  of  Michigan 
Greenville  Rancheria  of  Maidu  bidians 

of  Cahfomia 
Grindstone  Indian  Rancheria  of  Wintun- 
Wailaki  Indians  of  Califomia 
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Guidiville  Rancheria  of  California 
Hannahville  Indian  Community  of 

Wisconsin  Potawatomie  Indians  of 

Michigan 
[vasupai  Tribe  of  the  Havasupai 

Reservation,  Arizona 
[o-Chimk  Nation  of  Wisconsin 

(formerly  known  as  the  Wisconsin 

Winnebago  Tribe) 
[oh  Indian  Tribe  of  the  Hoh  Indian 

Reservation,  Washington 
foopa  Valley  Tribe,  California 
lopi  Tribe  of  Arizona 
iopland  Band  of  Pomo  Indians  of  the 

Hopland  Rancheria,  California 
ioulton  Band  of  Maliseet  Indians  of 

Maine 
iualapai  Indian  Tribe  of  the  Hualapai 

Indian  Reservation,  Arizona 
iuron  Potawatomi,  Inc.,  Michigan 
naja  Band  of  Diegueno  Mission  Indians 

of  the  Inaja  and  Cosmit  Reservation, 

Cahfomia 
one  Band  of  Miwok  Indians  of 

California 
owa  Tribe  of  Kansas  and  Nebraska 
owa  Tribe  of  Oklahoma 
ackson  Rancheria  of  Me-Wuk  Indians  of 

California 
amestown  S'Klallam  Tribe  of 

Washington 
amul  Indian  Village  of  CaUfomia 
>  jjena  Band  of  Choctaw  Indians, 

i     Louisiana 
carilla  Apache  Tribe  of  the  Jicarilla 
Apache  Indian  Reservation,  New 
Mexico 

ei)  Band  of  Paiute  Indians  of  the 
aibab  Indian  Reservation,  Arizona 
tel  Indian  Community  of  the 
alispel  Reservation,  Washington 
Tribe  of  California 
ihia  Band  of  Pomo  Indians  of  the 
Stewarts  Point  Rancheria,  California 
iw  Nation,  Oklahoma 
iweenaw  Bay  Indian  Commimity  of 
L'Anse  and  Ontonagon  Bands  of 
Chippewa  Indians  of  the  L'Anse 
Reservation,  Michigan 
iCialegee  Tribal  Town,  Oklahoma 
Kickapoo  Tribe  of  Indians  of  the 
M     Kickapoo  Reservation  in  Kansas 
Kickapoo  Tribe  of  Oklahoma 
Kickapoo  Traditional  Tribe  of  Texas 
Kiowa  Indian  Tribe  of  Oklahoma 
Klamath  Indian  Tribe  of  Oregon 
(ootenai  Tribe  of  Idaho 
j^  JoUa  Band  of  Luiseno  Mission 

Indians  of  the  La  Jolla  Reservation, 
Cahfomia 
Posta  Band  of  Diegueno  Mission 
Indians  of  the  La  Posta  Indian 
Reservation,  Cahfomia 
^c  Courte  Oreilles  Band  of  Lake 
Superior  Chippewa  Indians  of  the 
Lac  Courte  Oireilles  Reservation  of 
Wisconsin 
:  i  ic  du  Flambeau  Band  of  Lake  Superior 
Chippewa  Indians  of  the  Lac  du 
Flambeau  Reservation  of  Wisconsin 


Lac  Vieux  Desert  Band  of  Lake  Superior 

Chippewa  Indians  of  Michigan 
Las  Vegas  Tribe  of  Paiute  Indians  of  the 

Las  Vegas  Indian  Colony,  Nevada 
Little  River  Band  of  Ottawa  Indians  of 

Michigan 
Little  Traverse  Bay  Bands  of  Odawa 

Indians  of  Michigan 
Los  Coyotes  Band  of  Cahuilla  Mission 
Indians  of  the  Los  Coyotes 
Reservation,  Califomia 
Lovelock  Paiute  Tribe  of  the  Lovelock 

Indian  Colony,  Nevada 
Lower  Bmle  Sioux  Tribe  of  the  Lower 
Bmle  Reservation,  South  Dakota 
Lower  Elwha  Tribal  Community  of  the 
Lower  Elwha  Reservation. 
Washington 
Lower  Sioux  Indian  Community  of 
Minnesota  Mdewakanton  Sioux 
Indians  of  the  Lower  Sioux 
Reservation  in  Minnesota 
Lummi  Tribe  of  the  Lummi  Reservation, 

Washington 
Lytton  Rancheria  of  Califomia 
Makah  Indian  Tribe  of  the  Makah  Indian 

Reservation,  Washington 
Manchester  Band  of  Pomo  Indians  of  the 
Manchester-Point  Arena  Rancheria, 
CaUfomia 
Manzanita  Band  of  Diegueno  Mission 
Indians  of  the  Manzanita 
Reservation,  Califomia 
Mashantucket  Pequot  Tribe  of 

Connecticut 
Mechoopda  Indian  Tribe  of  Chico 

Rancheria,  Califomia 
Menominee  Indian  Tribe  of  Wisconsin 
Mesa  Grande  Band  of  Diegueno  Mission 
Indians  of  the  Mesa  Grande 
Reservation,  Califomia 
Mescalero  Apache  Tribe  of  the 

Mescalero  Reservation,  New  Mexico 
Miami  Tribe  of  Oklahoma 
Miccosukee  Tribe  of  Indians  of  Florida 
Middletown  Rancheria  of  Pomo  Indians 

of  Califomia 
Minnesota  Chippewa  Tribe,  Minnesota 
(Six  component  reservations: 
Bois  Forte  Band  (Nett  Lake);  Fond  du 
Lac  Band;  Grand  Portage  Band; 
Leech  Lake  Band;  Mille  Lacs  Band: 
White  Earth  Band) 
Mississippi  Band  of  Choctaw  Indians, 

Mississippi 
Moapa  Band  of  Paiute  Indians  of  the 
Moapa  River  Indian  Reservation, 
Nevada 
Modoc  Tribe  of  Oklahoma 
Mohegan  Indian  Tribe  of  Connecticut 
Mooretown  Rancheria  of  Maidu  Indians 

of  California 
Morongo  Band  of  Cahuilla  Mission 

Indians  of  the  Morongo  Reservation, 
CaUfomia 
Muckleshoot  Indian  Tribe  of  the 
Muckleshoot  Reservation, 
Washington 
Muscogee  (Creek)  Nation,  Oklahoma 


Narragansett  Indian  Tribe  of  Rhode 

Island 
Navajo  Nation  of  Arizona,  New  Mexico 

&Utah 
Nez  Perce  Tribe  of  Idaho 
Nisqually  Indian  Tribe  of  the  Nisqually 

Reservation,  Washington 
Nooksack  Indian  Tribe  of  Washington 
Northem  Cheyenne  Tribe  of  the 

Northem  Cheyenne  Indian 

Reservation,  Montana 
Northfork  Rancheria  pf  Mono  Indians  of 

CaUfomia 
Northwestem  Band  of  Shoshoni  Nation 

of  Utah  (Washakie) 
Oglala  Sioux  Tribe  of  the  Pine  Ridge 

Reservation,  South  Dakota 
Omaha  Tribe  pf  Nebraska 
Oneida  Nation  of  New  York 
Oneida  Tribe  of  Wisconsin 
Onondaga  Nation  of  New  York 
Osage  Tribe,  Oklahoma 
Ottawa  Tribe  of  Oklahoma 
Otoe-Missouria  Tribe  of  Indians, 

Oklahoma 
Paiute  Indian  Tribe  of  Utah 
Paiute-Shoshone  Indians  of  the  Bishop 

Community  of  the  Bishop  Colony, 

Califomia 
Paiute-Shoshone  Tribe  of  the  Fallon 

Reservation  and  Colony,  Nevada 
Paiute-Shoshone  Indians  of  the  Lone 

Pine  Community  of  the  Lone  Pine 

Reservation,  Califomia 
Pala  Band  of  Luiseno  Mission  Indians  of 

the  Pala  Reservation,  CaUfomia 
Pascua  Yaqui  Tribe  of  Arizona 
Paskenta  Band  of  Nomlaki  Indians  of 

CaUfomia 
Passamaquoddy  Tribe  of  Maine 
Pauma  Band  of  Luiseno  Mission  Indians 

of  the  Pauma  &  Yuima  Reservation, 

Califomia 
Pawnee  Indian  Tribe  of  Oklahoma 
Pechanga  Band  of  Luiseno  Mission 

Indians  of  the  Pechanga 

Reservation,  Califomia 
Penobscot  Tribe  of  Maine 
Peoria  Tribe  of  Indians  of  Oklahoma 
Picayime  Rancheria  of  Chukchansi 

Indians  of  Califomia 
PinoleviUe  Rancheria  of  Pomo  Indians 

of  Califomia 
Pit  River  Tribe,  Califomia  (includes  Big 

Bend,  Lookout,  Montgomery  Creek 

4  Roaring  Creek  Rancherias  &  XL 

Ranch) 
Poarch  Band  of  Creek  Indians  of 

Alabama 
Pokagon  Band  of  Potawatomi  Indians  of 

Michigan 
Ponca  Tribe  of  Indians  of  Oklahoma 
Ponca  Tribe  of  Nebraska 
Port  Gamble  Indian  Commimity  of  the 
Port  Gamble  Reservation, 
Washington 
Potter  Valley  Rancheria  of  Pomo  Indians 

of  Califomia 
Prairie  Band  of  Potawatomi  Indians, 
Kansas 
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Prairie  Island  Indian  Conununity  of 
Minnesota  Mdewakanton  Sioux 
Indians  of  the  Prairie  Island 
Reservation,  Minnesota 
Pueblo  of  Acoma,  New  Mexico 
Pueblo  of  Cochiti,  New  Mexico 
Pueblo  of  Jemez,  New  Mexico 
Pueblo  of  Isleta.  New  Mexico 
Pueblo  of  Laguna,  New  Mexico 
Pueblo  of  Nambe.  New  Mexico 
Pueblo  of  Picuris,  New  Mexico 
Pueblo  of  Pojoaque,  New  Mexico 
Pueblo  of  San  Felipe,  New  Mexico 
Pueblo  of  San  Juan,  New  Mexico 
Pueblo  of  San  Ildefonso,  New  Mexico 
Pueblo  of  Sandia,  New  Mexico 
Pueblo  of  Santa  Ana,  New  Mexico 
Pueblo  of  Santa  Clara,  New  Mexico 
Pueblo  of  Santo  Domingo,  New  Mexico 
Pueblo  of  Taos,  New  Mexico 
Pueblo  of  Tesuque,  New  Mexico 
Pueblo  of  Zia,  New  Mexico 
Puyallup  Tribe  of  the  Puyallup 

Reservation,  Washington 
Pyramid  Lake  Paiute  Tribe  of  the 

Pyramid  Lake  Reservation,  Nevada 
Quapaw  Tribe  of  Indians,  Oklahoma 
Quartz  Valley  Indian  Commimity  of  the 
Quartz  Valley  Reservation  of 
California 
Quechan  Tribe  of  the  Fort  Yimia  Indian 

Reservation,  California  &  Arizona 
Quileute  Tribe  of  the  Quileute 
Reservation,  Washington 
Quinauh  Tribe  of  the  Quinault 

Reservation,  Washington 
Ramond  Band  or  Village  of  Cahuilla 

Mission  Indians  of  California 
Red  Cliff  Band  of  Lake  Superior 

Chippewa  Indians  of  Wisconsin 
Red  Lake  Band  of  Chippewa  Indians  of 
the  Red  Lake  Reservation, 
Minnesota 
Redding  Rancheria,  California 
Redwooid  Valley  Rancheria  of  Porno 

Indians  of  California 
Reno-Sparks  Indian  Colony,  Nevada 
Resighini  Rancheria,  California 
(formerly  known  as  the  Coast 
Indian  Commimity  of  Yurok 
Indians  of  the  Resighini  Rancheria) 
Rincon  Band  of  Luiseno  Mission 

Indians  of  the  Rincon  Reservation, 
CaUfomia 
Robinson  Rancheria  of  Pomo  Indians  of 

California 
Rosebud  Sioux  Tribe  of  the  Rosebud 

Indian  Reservation,  South  Dakota 
Round  Valley  Indian  Tribes  of  the 
Round  Valley  Reservation, 
California  (formerly  known  as  the 
Covelo  Indian  Community) 
Rumsey  Indian  Rancheria  of  Wintun 

Indians  of  California 
Sac  &  Fox  Tribe  of  the  Mississippi  in 

Iowa 
S9C  &  Fox  Nation  of  Missouri  in  Kansas 

and  Nebraska 
Sac  &  Fox  Nation,  Oklahoma 


Saginaw  Chippewa  Indian  Tribe  of 
Michigan,  Isabella  Reservation 
Salt  River  Pima-Maricopa  Indian 
Commimity  of  the  Salt  River 
Reservation,  Arizona 
Samish  Indian  Tribe,  Washington 
San  Carlos  Apache  Tribe  of  the  San 

Carlos  Reservation,  Arizona 
San  Juan  Southern  Paiute  Tribe  of 

Arizona 
San  Manual  Band  of  Serrano  Mission 
Indians  of  the  San  Manual 
Reservation,  California 
San  Pasqual  Band  of  Diegueno  Mission 

Indians  of  California 
Santa  Rosa  Indian  Community  of  the 
Santa  Rosa  Rancheria,  California 
Santa  Rosa  Band  of  Cahuilla  Mission 
Indians  of  the  Santa  Rosa 
Reservation,  California 
Santa  Ynez  Band  of  Chumash  Mission 
Indians  of  the  Santa  Ynez 
Reservation,  California 
Santa  Ysabel  Band  of  Diegueno  Mission 
Indians  of  the  Santa  Ysabel 
Reservation,  California 
Santee  Sioux  Tribe  of  the  Santee 

Reservation  of  Nebraska 
Sauk-Suiattle  Indian  Tribe  of 

Washington 
Sault  Ste.  Marie  Tribe  of  Chippewa 

Indians  of  Michigan 
Scotts  Valley  Band  of  Pomo  Indians  of 

California 
Seminole  Nation  of  Oklahoma 
Seminole  Tribe  of  Florida,  Dania,  Big 
Cypress,  Brighton.  Hollywood  & 
Tampa  Reservations 
Seneca  ^Iation  of  New  York 
Seneca-Cayuea  Tribe  of  Oklahoma 
Shakopee  Mdewakanton  Sioux 
Community  of  Minnesota  (Prior 
Lake) 
Sheep  Ranch  Rancheria  of  Me-Wuk 

hidians  of  California 
Sherwood  Valley  Rancheria  of  Pomo 

Indians  of  California 
Shingle  Springs  Band  of  Miwok  Indians, 
Shingle  Springs  Rancheria  (Verona 
Tract).  California 
Shoalwater  Bay  Tribe  of  the  Shoalwater 
Bay  Indian  Reservation, 
Washington 
Shoshone  Tribe  of  the  Wind  River 

Reservation.  Wyoming 
Shoshone-Bannock  Tribes  of  the  Fort 

Hall  Reservation  of  Idaho 
Shoshone-Paiute  Tribes  of  the  Duck 

Valley  Reservation.  Nevada 
Sisseton-Wahpeton  Sioux  Tribe  of  the 
Lake  Traverse  Reservation.  South 
Dakota 
Skokomish  Indian  Tribe  of  the 
Skokomish  Reservation, 
Washington 
Skull  Valley  Band  of  Goshute  Indians  of 

Utah 
Smith  River  Rancheria,  California 
Soboba  Band  of  Luiseno  Mission 

Indians  of  the  Soboba  Reservation. 
California 


Sokaogon  Chippewa  Community  of  the 

Mole  Lake  Band  of  Chippewa 

Indians.  Wisconsin 
Southern  Ute  Indian  Tribe  of  the 

Southern  Ute  Reservation.  Colorado 
Spirit  Lake  Tribe,  North  Dakota 

(formerly  known  as  the  Devils  Lake 

Sioux  Tribe) 
Spokane  Tribe  of  the  Spokane 

Reservation,  Washington 
Squaxin  Island  Tribe  of  the  Squaxin 

Island  Reservation,  Washington 
St.  Croix  Chippewa  Indians  of 

Wisconsin,  St.  Croix  Reservation 
St.  Regis  Band  of  Mohawk  Indians  of 

New  York 
Standing  Rock  Sioux  Tribe  of  North  & 

South  Dakota 
Stockbridge-Munsee  Community  of 

Mohican  Indians  of  Wisconsin     ^ 
Stillaguamish  Tribe  of  Washington 
Summit  Lake  Paiute  Tribe  of  Nevada 
Suquamish  Indian  Tribe  of  the  Port 

Madison  Reservation,  Washington 
Susanville  Indian  Rancheria.  California 
Swinomish  Indians  of  the  Swinomish 

Reservation,  Washington 
Sycuan  Band  of  Diegueno  Mission 

Indians  of  California 
Table  Bluff  Reservation— Wiyot  Tribe. 

California 
Table  Mountain  Rancheria  of  California 
Te-Moak  Tribes  of  Western  Shoshone 

Indians  of  Nevada  (Four  constituent 

bands:  Battle  Mountain  Band;  Elko 

Band;  South  Fork  Band  and  Wells 

Band) 
Thlopthlocco  Tribal  Town.  Oklahoma 
Three  AffiUated  Tribes  of  the  Fort 

Berthold  Reservation,  North  Dakota 
Tohono  O'odham  Nation  of  Arizona 
Tonawanda  Band  of  Seneca  Indians  of 

New  York 
Tonkawa  Tribe  of  Indians  of  Oklahoma 
Tonto  Apache  Tribe  of  Arizona 
Torres-Martinez  Band  of  Cahuilla 

Mission  Indians  of  California 
Tule  River  Indian  Tribe  of  the  Tule 

River  Reservation,  California 
Tulalip  Tribes  of  the  Tulalip 
Reservation.  Washington 
Tunica-Biloxi  Indian  Tribe  of  Louisiana 
Tuolunme  Band  of  Me-Wuk  Indians  of 
the  Tuolumne  Rancheria  of 
California 
Turtle  Mountain  Band  of  Chippewa 

Indians  of  North  Dakota 
Tuscarora  Nation  of  New  York 
Twenty-Nine  Palms  Band  of  Luiseno 

Mission  Indians  of  California 
United  Auburn  Indian  Community  of 

the  Auburn  Rancheria  of  California 
United  Keetoowah  Band  of  Cherokee 

Indians  of  Oklahoma 
Upper  Lake  Band  of  Pomo  Indians  of 

Upper  Lake  Rancheria  of  California 
Upper  Sioux  Indian  Commimity  of  the 
Upper  Sioux  Reservation, 
Minnesota 
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Jpper  Skagit  Indian  Tribe  of 

Washington 
Jte  Indian  Tribe  of  the  Uintah  &  Ouray 

Reservation,  Utah 
Jte  Mountain  Tribe  of  the  Ute  Mountain 
Reservation,  Colorado,  New  Mexico 
ftUtah 

Jtu  Utu  Gwaitu  Paiute  Tribe  of  the 
Benton  Paiute  Reservation, 
Cahfomia 
^alker  River  Paiute  Tribe  of  the  Walker 

River  Reservation,  Nevada 
'  Vampanoag  Tribe  of  Gay  Head 

(Aquinnah)  of  Massadiusetts 
^ashoe  Tribe  of  Nevada  &  California 
(Carson  Colony,  DresslerviUe 
Colony,  Woodfords  Conununity, 
Stewart  Commvmity,  &  Washoe 
Ranches) 
'  Ifhite  Mountain  Apache  Tribe  of  the 

Fort  Apache  Reservation,  Arizona 
IfTichita  and  AfGliated  Tribes  (Wichita, 
Keechi,  Waco  &  Tawakonie), 
Oklahoma 
I  iTinnebago  Tribe  of  Nebraska 
winnemucca  Indian  Colony  of  Nevada 
Wyandotte  Tribe  of  Oklahoma 
"'ankton  Sioux  Tribe  of  South  Dakota 
'avapai- Apache  Nation  of  the  Camp 

Verde  Indian  Reservation,  Arizona 
[avapai-Prescott  Tribe  of  the  Yavapai 

Reservation,  Arizona 
[erington  Paiute  Tribe  of  the  Yerington 
Colony  &  Campbell  Ranch,  Nevada 
[omba  Shoshone  Tribe  of  the  Yomba 

Reservation,  Nevada 
tieta  Del  Sur  Pueblo  of  Texas 
)k  Tribe  of  the  Yurok  Reservation, 
California 

Tribe  of  the  Zuni  Reservation,  New 
Mexico 

ative  Entities  Within  the  State  of 
Alaska  Recognized  and  Eligible  to 
KieceiTe  Services  From  the  United 
States  Bureau  of  Indian  AfEun 

Village  of  Afognak 
Mbtive  Village  of  Akhlok 
Akiachak  Native  Community 
Akiak  Native  Community 
Nbtive  Village  of  Akutan 
VUla^  of  Akkanuk 
Alatna  Village 
Native  Village  of  Aleknagik 
Algaadq  Native  Village  (St.  Mary's) 
Allakaket  Village 
Native  Village  of  Ambler 
"'Uage  of  Anaktuvuk  Pass 
ipiit  of  Andreafskl 
joon  Community  Association 
Village  of  Amak 
Anvlk  Village 
Atctic  Village  (See  Native  Village  of 

I     Venetie  Tribal  Government) 
Nitive  Village  of  Atka 
Aia'carsaimiut  Tribe  (formerly  Native 

]    Village  of  Mountain  Village) 
/  jnasuk  Village  (Atkasook) 
\i  [lage  of  Atmautluak 


Native  Village  of  Barrow  Inupiat 

Traditional  Government  (formerly 
Native  Village  of  Barrow) 

Beaver  Village 

Native  Village  of  Belkofski 

Village  of  Bill  Moore's  Slough 

Birch  Creek  Village 

Native  Village  of  Brevig  Mission 

Native  Village  of  Buckland 

Native  Village  of  Cantwell 

Native  Village  of  Chanega  (aka  Chenega) 

Chalkyitsik  Village 

Village  of  Chefornak 

Chevak  Native  Village 

Chickaloon  Native  Village 

Native  Village  of  ChignS 

Native  Village  of  Chignik  Lagoon 

Chienik  Lake  Village 

Chilkat  Indian  Village  (Kluckwan) 

Chilkoot  Indian  Association  (Haines) 

Chinik  Eskimo  Community  (Golovin) 

Native  Village  of  Chistochina 

Native  Village  of  Chitina 

Native  Village  of  Chuathbaluk  (Russian 
Mission,  Kuskokwim) 

Chuloonawick  Native  Village 

Circle  Native  Community 

Village  of  Clark's  Point 

Native  Village  of  Council 

Craig  Community  Association 

Village  of  Crooked  Creek     . 

Ciuyung  Tribal  Coimdl  (formerly 
Native  Village  of  Dillingham) 

Native  Village  of  Deering 

Native  Village  of  Diomede  (aka  Inalik) 

Village  of  Dot  Lake 

Douglas  Indian  Association 

Native  Village  of  Eagle  - 

Native  Village  of  Eek 

Egegik  Village 

Eklutha  Native  Village 

Native  Village  of  Eki^ 

Ekwok  Village 

Native  Village  of  Elim 

Emmonak  Village 

Evansville  Village  (aka  Battles  Field) 

Native  Village  of  Eyak  (Cordova) 

Native  Village  of  False  Pass 

Native  Village  of  Fort  Yukon 

Native  Village  of  Gakona 

Galena  Village  (aka  Louden  Village) 

Native  Village  of  Gambell 

Native  Village  of  Geoigetown 

Native  Village  of  Goocmews  Bay 

Organized  Village  of  Grayling  (aka 

Holikachuk) 
Gulkana  Village 
Native  Village  of  Hamilton 
Healy  Lake  Village 
Holy  Cross  Village 
Hoonah  Indian  Association 
Native  Village  of  Hooper  Bay 
Hughes  Ville^e 
Huslia  Village 

Hydaburg  Cooperative  Association 
Igiugig  Village 
Village  of  Iliamna 

Inupiat  Community  of  the  Arctic  Slope 

Iqurmuit  Traditional  Coimdl  (fonnerly 

Native  Village  of  Russian  Mission) 


Ivanoff  Bay  Village 

Kaguyak  Village 

Organized  VilU^e  of  Kake 

Kaktovik  Village  (aka  Barter  Island) 

Village  of  Kalskag 

Village  of  Kaltag 

Native  Village  of  Kanatak 

Native  Village  of  Karluk 

Organized  Village  of  Kasaan 

Native  Village  of  Kasigluk 

Kenaitze  Indian  Tribe 

Ketchikan  Indian  Corporation 

Native  Village  of  Kiana 

Agdaagux  Tribe  of  King  Cove 

King  Island  Native  Community 

Native  Village  of  Kipnuk 

Native  Village  of  Kivalina 

Klawock  Cooperative  Association 

Native  Village  of  Kluti  Kaah  (aka  Copper 
Center) 

Knik  Tribe 

Native  Village  of  Kobuk 

Kokhanok  Village 

New  Kohganek  Village  Coundl 
(formerly  Koliganek  Village) 

Native  Village  of  Kongiganak 

ViUageofKotlik 

Native  Village  of  Kotzebue 

Native  Village  of  Koyuk 

Koyukuk  Native  Village 

Organized  Villt^e  of  Kwethluk 

Native  Village  of  KwigilUngok 

Native  Village  of  Kwinhagak  (aka 
Quinhagak) 

Native  Village  of  Larsen  Bay 

Levelock  Village 

Lesnoi  Village  (aka  Woody  Island) 

Lime  Village 

Village  of  Lower  Kalskag 

Manley  Hot  Springs  Village 

Manokotak  Village 

Native  Village  of  Marshall  (aka  Fortune 

Ledge) 
Native  Village  of  Maty 's  ^oo 
McGrath  Native  Village 
Native  Village  of  Mekoryuk 
Mentasta  Traditional  Coimdl  'fonnerly 

Mentasta  Lake  Village) 
Metlakatla  Indian  Community,  Annette 

Island  Reserve 
Native  Village  of  Minto 
Naknek  Native  Village 
Native  Village  of  Nanwalek  (aka  English 

Bay)  ^^ 

Native  Village  of  Napaimute 
Native  Village  of  Napakiak 
Native  Village  of  Napaskiak 
Native  Village  of  Nelson  Lagoon 
Nenana  Native  Assodation 
New  Stuyahok  Village 
Newhalen  Village 
Newtek  Village 
Native  Vill^e  of  Nightmute 
Nikolai  ViUage 
Native  Village  of  Nikolski 
Ninilchik  Village 
Native  Vill^e  of  Noatak     - 
Nome  Eskimo  Commimity 
Nondalton  Village 


Noorvik  Native  Community 
Northway  Village 

Native  Village  of  Nuiqsut  (aka  Nooiksut) 
.  Nulato  Village 
Native  Village  of  Nunapitchuk 
Village  of  Ohogamiut 
Village  of  Old  Harbor 
Orutsararmuit  Native  Village  (aka 

Bethel) 
Oscarville  Traditional  Village 
Native  Village  of  Ouzinkie 
Native  Village  of  Paimiut 
Pauloff  Harbor  Village 
Pedro  Bay  Village 
Native  Village  of  Perryville 
Petersburg  Indian  Association 
Native  Village  of  Pilot  Point 
Pilot  Station  Traditional  Village 
Native  Village  of  Pitka's  Point 
Platinum  Traditional  Village 
Native  Village  of  Point  Hope 
Native  Village  of  Point  Lay 
Native  Village  of  Port  Graham 
Native  Village  of  Port  Heiden 
Native  Village  of  Port  Lions 
Portage  Creek  Village  (aka  Ohgsenakale) 
Pribilof  Islands  Aleut  Commimities  of 

St.  Paul  k  St.  George  Islands 
(^gan  Toyagimgin  Tribe  of  Sand  Point 

Village 
Rampart  Village 
Village  of  Red  Devil 
Native  Village  of  Ruby 
Village  of  Salam'atoff 
Organized  Village  of  Saxman 
Native  Village  of  Savoonga 
Saint  George  (See  Pribilof  Islands  Aleut 
Commimities  of  St.  Paul  k  St. 
George  Islands) 
Native  Village  of  Saint  Michael 

Saint  Paul  (See  Pribilof  Islands  Aleut 
Communities  of  St.  Paul  k  St. 
George  Islands) 

Native  Village  of  Scammon  Bay 

Native  Village  of  Selawik 

Seldovia  Village  Tribe 

Shageluk  Native  Village 

Native  Village  of  Shaktoolik 

Native  Village  of  Sheldon's  Point 

Native  Village  of  Shishmaref 

Native  Village  of  Shungnak 

Sitka  Tribe  of  Alaska 

Skagway  Village 

Village  of  Sleetmute 

Village  of  Solomon 

South  Naknek  Village 

Stebbins  Community  Association 

Native  Village  of  Stevens 

Village  of  Stony  River  ^ 

Takotna  Village 

Native  Village  of  Tanacross 

Native  Village  of  Tanana 

Native  Village  of  Tatitlek 

Native  Village  of  Tazlina 

Telida  Village 

Native  Village  of  Teller 

Native  Village  of  Tetlin 

Central  Council  of  the  Tlingit  k  Haida 
Indian  Tribes 


Traditional  Village  of  Togiak 

Native  Village  of  Toksook  Bay 

Tuluksak  Native  Community 

Native  Village  of  Tuntutuliai 

Native  Village  of  Tununak 

Twin  Hills  Village 

Native  Village  of  Tyonek 

Ugashik  Village 

Umkumiute  Native  Village 

Native  Village  of  Unalakleet 

Qawalangin  Tribe  of  Unalaska 

Native  Village  of  Unga 

Village  of  Venetie  (See  Native  Village  of 

Venetie  Tribal  Government) 
Native  Village  of  Venetie  Tribal 

Government  (Arctic  Village  and 

Village  of  Venetie) 
Village  of  Wainwright 
Native  Village  of  Wales 
Native  Village  of  White  Mountain 
Wrangell  Cooperative  Association 
Yakutat  Tlingit  Tribe 

Dated:  December  21, 1998. 
Kevin  Cover, 

Assistant  SecTetary— Indian  Affairs. 
(FR  Doc.  98-34476  Filed  12-29-98;  8:45  am] 

BILUNO  COOE  431IMB-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK-M2-1410-00-P)  Notic*  for  Publication 
AA-10534] 

Alaska  Native  Claims  Selection; 
Correction 

AGB4CY:  Bureau  of  Land  Management. 
ACTION:  Notice;  correction. 

summary:  The  Bureau  of  Land 
Management  published  a  document  in 
the  Fnleral  Register  of  December  7, 
1998,  concerning  a  decision  to  issue  a 
conveyance  to  Sealaska  Corporation. 
The  document  contained  an  incorrect 
legal  description. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Sitbon.  907-271-3226. 

Correction 

In  the  Federal  Register  of  December  7, 
1998,  in  FR  Doc.  98-32386,  on  page 
67492,  in  the  third  column,  on  the 
eleventh  line  of  the  notice,  correct  "U.S. 
Survey  No.  10271"  to  read  "U.S.  Survey 
No.  12071". 

Dated:  December  21, 1998. 
Patricia  K.  Underwood, 
Land  Law  Examiner.  Branch  ofANCSA 
Adjudication. 
[FR  Doc.  9»-34540  Filed  12-29-98;  8:45  am) 

aaUNQ  OOOE  4310-^UMJ 


DEPARTMENT  OFTHE  INTERIOR 
Bureau  of  Land  Management 

[AK-020-09-1110-00-241A] 

Raptor  Workshop  for  the  Northeast 
Planning  Area  of  the  NPR-A,  Northern 
Alaska 

A  public  workshop  will  be  held  in 
Fairbanks  on  February  2  and  3, 1999,  to 
discuss  the  potential  impacts  on  raptors 
of  oil  and  gas  development  in  the  4.6- 
million-acre  Northeast  Planning  Area  of 
the  National  Petroleum  Reserve  in 
Alaska. 

The  workshop,  which  will  involve 
nationally  recognized  experts  in  raptor 
management,  will  consider  extensive 
literature  on  raptor  disturbance  and 
ensure  that  all  activities  that  may  affect 
raptor  productivity  have  been 
adequately  addressed. 

The  Northeast  Planning  Area  of  the 
NPR-A  borders  the  Colville  River  from 
a  point  across  the  river  bam  NinuluJc 
Bluff  to  the  mouth  of  the  Itkillik  River. 
The  management  plan  for  the  area 
includes  all  federally  authorized 
activities,  including  oil/gas 
development.  An  oil/gas  lease  sale, 
planned  for  April  or  May  of  1999,  will 
offer  all  tracts  along  the  Colville  River 
within  the  planning  area.  Among  the 
stipulations  that  will  be  attached  to  the 
lease  sale  and  any  resulting 
development  is  one  that  would  prohibit 
any  permanent  oil  and  gas  surface 
facilities,  except  essential  pipeline  or 
road  crossings,  within  one  mile  of  the 
west  bluffs  of  the  Colville  River,  within 
one  mile  of  the  Kikiakrorak  and 
Kogosukruk  rivers,  including  several  of 
the  letter's  tributaries;  and  within  one- 
half  mile  of  the  Ikpikpuk  River.  Further, 
road  crossings  within  the  Colville  River 
setback  would  be  strictly  prohibited. 

The  BLM-sponsored  workshop  will  be 
held  at  the  Princess  Hotel,  4477  Pikes 
Landing  Road,  Fairbanks,  Alaska,  bom 
8  a.m.  to  5  p.m.  on  February  2  and  3, 
1999.  The  workshop  is  open  to  the 
public. 

For  further  information,  contact  Dave 
Yokel,  BLM-Northem  Field  Office,  1150 
University  Ave..  Fairbanks,  AK  99709- 
3899.  Tel:  907-474-2314  or  1-800-437- 
7021;  email:  dyokel@ak.blm.gov. 

Dated:  December  21, 1998. 
Timothy  J.  Grinnell, 

Acting  Team  Lead.  Arctic  h4anageinent  Unit. 
[FR  Doc.  98-34500  Filed  12-29-98;  8:45  am] 
BILLMO  CODE  43ie-4A-P 
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>EPARTMENT  OF  THE  INTERIOR 

kireau  of  Land  Management 
OR-014-09-1430-01:  HAQW-OOSq^ 

Notice  df  Modified  Competitive  Sale  of 
Public  Lands  in  Kiamatti  County, 
I  >regon  (OR  53189) 

I  tJMMARY:  The  following  land  is 
I  lassified  as  suitable  for  modified 
I  ompetitive  sale  under  Section  203  and 
:  09  of  the  Federal  Land  Policy  and 
1  ilanagement  Act  of  1976,  43  U.S.C. 
:  713  and  43  U.S.C.  1719,  and  Section  7 
(  f  the  Taylor  Grazing  (43  U.S.C.  315f). 
'  "he  land  will  be  sold  at  no  less  than  the 
I  lir  market  value  of  $11,600.00.  The 
I  md  will  not  be  offered  for  sale  until  at 
I  )ast  60  days  after  this  notice. 

I  miamette  Meridian,  T.  39  S.,  R.  12  E. 

Section  27  SEV4SEV4 
t  39  S.,  R.  12  E. 

Section  34  NEV1NEV4 
I  he  above  described  land  is  hereby 
s  agregated  from  appropriation  under  the 
;  ublic  land  laws,  including  the  mining 
^ws,  but  not  from  sale  under  the  above 

E  statutes,  for  270  days  or  until  titie 
fer  is  completed  or  the  segregation 
^      minated  by  publication  in  the 
leral  Register,  which  ever  occurs 

This  land  is  difficult  and  imeconomic 
manage  as  part  of  the  public  lands 
id  is  not  suitable  for  management  by 
lother  Federal  agency.  No  significant 
source  values  will  be  affected  by  this 
isposal.  The  sale  is  consistent  with 
LM's  planning  for  the  land  involved 
Slid  the  public  interest  will  be  served  by 
the  sale. 

Purchasers  must  be  U.S.  citizens,  18 
years  of  age  or  older,  a  state  or  state 
ijQstrumentality  authorized  to  hold 
property,  or  a  corporation  authorized  to 
•**^'n  real  estate  in  the  state  in  which  the 
d  is  located. 

Modified  competitive  procedures  are 
»ing  used  pursuant  to  43  CFR  2711.3- 
Bidding  for  this  parcel  is  open  to  all 
_  lalified  bidders;  however,  Glenn 
Btrrett,  grazing  lessee,  adjacent  land 
owner  and  sale  proponent,  will  be  given 
the  right  to  meet  the  highest  bid 
reived  and  purchase  the  property.  To 
eMerdse  the  right  to  meet  the  high  bid, 
NT.  Barrett  must  submit  an  initial  bid 
for  at  least  the  minimum  appraised 
piiice.  Mr.  Barrett  must  follow  the  sealed 
bdd  procedures  described  below.  If  his 
bdd  is  not  the  high  bid,  he  will  be 
olffered  an  opportunity  to  match  the 
hi  ^  bid.  If  he  does  not  submit  an  initial 
bt  1,  he  will  lose  his  right  to  match  the 
hti  ih  bid. 

Sealed  written  bids,  delivered  or 
n  li  died  must  be  received  by  the  Bureau 
o '  Land  Management  Klamath  Falls 


Field  Office,  2795  Anderson  Ave. 
Building  25  Klamath  Falls,  OR  97603 
prior  to  10:00  a.m.  on  Wednesday 
March  24, 1999.  Each  written  sealed  bid 
must  be  accompanied  by  a  bid  deposit 
in  the  form  of  a  certified  check,  postal 
money  order,  bank  draft,  or  cashier's 
•  check  made  payable  to  the  Department 
of  the  Interior,  BLM.  The  bid  deposit 
must  be  for  at  least  10  percent  of  the 
amount  bid  and  enclosiBd  in  a  sealed 
envelope  clearly  marked,  in  the  lower 
left  hand  comer,  "Bid  for  Public  Land 
Sale  OR  53189,  Klamath  County  Oregon, 
March  24, 1999."  Personal  checks  are 
not  acceptable.  The  written  sealed  bids 
will  be  opened  at  1:00  p.m.  March  24, 
1999  and  an  apparent  high  bidder 
declared.  The  balance  of  the  purchase 
price  must  be  paid  within  180  days  after 
the  sale.  If  the  balance  is  not  paid  by  the 
required  date,  the  deposit  will  be 
forfeited  and  the  parcel  may  be  re- 
offered  to  the  public  until  sold  or 
withdrawn  from  the  market. 

The  mineral  rights,  except  oil,  gas  and 
geothermal,  are  also  being  offered  with 
the  land.  The  high  bidder  will  be 
required  to  pay  a  $50.00  non-refundable 
filing  fee  for  the  mineral  rights  when 
paying  the  balance  of  the  purchase 

The  terms,  conditions,  and 
reservations  applicable  to  this  sale  are 
as  follows: 

1.  A  right-of-way  for  ditches  and 
canals  will  be  reserved  to  the  United 
States  in  under  43  U.S.C.  945. 

2.  All  oil  and  gas  and  geothermal 
resources  in  the  land  will  be  reserved  to 
the  United  States  in  accordance  with 
Section  209  of  the  Federal  Land  Policy 
and  Management  Act  of  1976. 

3.  The  mineral  interests  being  offered 
for  conveyance  have  no  known  mineral 
value.  A  bid  submitted  will  constitute 
an  application  for  conveyance  of  the 
mineral  estate,  with  the  exception  of  the 
oil  and  gas  and  geothermal  interests 
which  will  be  reserved  to  the  United 
States  in  accordance  with  Section  209  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976. 

4.  Patents  will  be  issued  subject  to  all 
valid  existing  rights  and  reservations  of 
record. 

5.  The  sale  will  be  subject  to  such 
rights  for  public  road  purposes  as 
Klamath  County  may  have  in  Gale  Road 
pursuant  to  R.  S.  2477  (43  U.S.C.  932). 

If  land  identified  in  tiiis  notice  is  not 
sold  it  will  be  offered  competitively  on 
a  continuing  basis  until  sold  or  until 
December  31, 1999.  Sealed  bids  will  be 
accepted  at  the  Klamath  Falls  Field 
Office  during  regular  business  hours. 
All  bids^received  will  be  opened  on  the 
first  Wednesday  of  each  month, 
beginning  April  7. 1999.  To  be 


considered,  bids  must  be  received  by 
10:00  a.m.  on  the  day  of  bid  opening. 

Detailed  information  concerning  me 
sale,  including  the  reservations,  sale 
procedures  and  conditions,  and 
planning  and  environmental 
doomients,  is  available  at  the  Klamath 
Falls  Field  Office  2795  Anderson  Ave. 
Building  25  Klamath  Falls,  OR  97603. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  Area  Manager, 
Klamath  Falls  Field  Office  at  the  above 
address.  Objections  will  be  reviewed  by 
the  District  Manager  who  may  sustain, 
vacate,  or  modify  this  realty  action.  In 
absence  of  any  objections,  this  realty 
action  will  become  the  final  action  of 
the  Department  of  the  Interior. 
Questions  should  be  directed  to  Tom 
Cottingham  at  the  above  address  or  by 
phone  at  541/885-4135. 

Dated:  December  16, 1998. 
Lury  E.  Frazier, 

Acting  Field  Manager,  Klamath  Palls 
Resource  Area. 

(FR  Doc.  98-34S0S  Filed  12-29-98:  8:45  am] 

BIUJMQ  OOOE  431«.4S^ 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Announcement  of  Posting  of  Invitation 
for  Bids  on  Cnide  Oil  From  Federal 
Leaaes  and  State  of  Wyoming 
Propertias  in  Wyoming 

AOeNCY:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  Invitation  for  Bids  on 
Federal  and  State  of  Wyoming  crude  oil 
in  the  State  of  Wyoming. 


SUMMARY:  The  Minerals  Management 
Service  (MMS)  will  post  on  MMS's 
Internet  Home  Page,  and  make  available 
in  hard  copy,  a  public  competitive 
offering  of  approximately  3,810  barrels 
per  day  (bpd)  of  crude  oil,  to  be  taken 
as  royalty-in-kind  (RDC)  from  a 
combination  of  Federal  properties  and 
State  of  Wyoming  (State)  properties  in 
Wyoming's  Bighorn  and  Powder  River 
Basins  through  an  Invitation  For  Bids 
(IFB),  Number  3984. 
DATES:  The  IFB  will  be  posted  on 
MMS's  Internet  Home  Page  on  or  about 
January  4, 1999.  Bids  will  be  due  to 
MMS  and  State  of  Wyoming,  at  the 
posted  receipt  location  for  both,  on  or 
about  February  4, 1999.  MMS  and  the 
State  of  Wyoming  will  notify  successful 
bidders  on  or  about  February  12, 1999. 
The  Federal  Government  and  the  State 
will  begin  actual  taking  of  awarded 
royalty  oil  volumes  for  delivery  to 
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successful  bidders  for  a  6-inonth  period 
beginning  on  or  about  April  1, 1999. 
ADDRESSES:  The  IFB  will  be  posted  on 
MMS's  Home  page  at  http:// 
www.mms.gov  imder  the  icon  "What's 
New."  The  IFB  may  also  be  obtained  by 
contacting  Ms.  Betty  Estey  at  the 
address  in  the  FURTHER  INFORMATION 
section.  Bids  should  be  submitted  to  the 
address  provided  in  the  IFB. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  on  MMS's  RIK 
pilots,  contact  Mr.  Bonn  J.  Macy, 
Minerals  Management  Service,  1849  C 
Street.  N.W.,  MS  4230,  Washington  D.C. 
20240;  telephone  number  (202)  208- 
3827;  fax  (202)  208-3918;  e-mail 
Bonn.Macy®mms.gov.  For  additional 
information  concerning  the  IFB 
doamient,  terms,  and  process  for 
Federal  leases,  contact  Ms.  Betty  Estey, 
Minerals  Management  Service,  MS 
2510,  381  Elden  Street,  Hemdon.  VA 
20170-4817;  telephone  niunber  (703) 
787-1352;  fax  (703)  787-1009;  e-mail 
Betty.Estey@mms.gov.  For  additional 
information  concerning  the  IFB 
document,  terms,  and  process  for  State 
of  Wyoming  properties,  contact  Mr. 
Harold  Kemp,  Office  of  State  Lands  and 
Investments,  Herschler  Building,  3rd 
Floor  West,  122  West  25th  Street, 
Cheyenne,  WY  82002-0600;  telephone 
number  (307)  777-6643;  Fax:  (307)  777- 
5400;  Email:  hkemp@missc.state.wy.us. 
SUPPLBfENTARY  INFORMATION:  The 
offering  of  crude  oil  in  the  IFB  is  a 
continuation  of  Phase  I  of  the  first  of 
MMS's  three  planned  RIK  pilots.  The 
other  two  RIK  pilots  will  be  in  the  Gulf 
of  Mexico.  The  State's  objective  in  this 
pilot  and  MMS's  objective  in  all  its 
pilots  is  to  identify  the  circumstances  in 
which  taking  oil  and  gas  royalties  as  a 
share  of  production  (RIK)  is  a  viable 
alternative  to  the  agencies'  usual 
practice  of  collecting  oil  and  gas 
royalties  as  a  share  of  the  value  received 
by  the  lessee  for  sale  of  the  production. 
The  Wyoming  pilot  is  a  joint  project 
with  the  State  of  Wyoming  expected  to 
last  2  to  3  years. 

The  sale  will  involve  approximately 
3,810  bpd  of  crude  oil  from  183  Federal 
and  State  properties  located  in 
Wyoming's  Bighorn  and  Powder  River 
Basins.  RIK  oil  from  these  Federal 
properties  was  previously  offered  imder 
IFB  No.  3947  for  delivery  to  purchasers 
for  production  months  October  1998 
through  March  1999.  The  State 
properties  are  being  added  to  this  IFB. 

Purchasers  may  bid  on  individual 
properties  and/or  on  the  entire  packages 
of  Wyoming  sweet  crude  oil  (1,135  bpd), 
Wyoming  general  soiu-  crude  oil  (820 
bpd).  or  Wyoming  asphaltic  sour  crude 
oil  (1,855  bpd).  Bids  will  be  due  as 


specified  in  the  IFB  on  or  about 
February  04, 1999;  successful  bidders 
will  be  notified  on  or  about  February  12, 
1999. 

The  following  are  some  of  the 
additional  details  regarding  the  offerings 
that  will  be  posted  in  the  IFB  on  or 
about  January  4, 1999. 

•  List  of  specific  properties; 

•  For  each  property,  royalty  rate(s), 
average  daily  royalty  volimie,  quality, 
transportation  method  (truck/pipe),  and 
current  transporter  and  operator; 

•  Bid  basis; 

•  Reporting  requirements; 

•  Terms  and  conditions;  and 

•  Contract  format. 

The  internet  posting  and  availability 
of  the  IFB  in  hard  copy  are  being 
aimounced  in  oil  and  gas  trade  journals 
as  well  as  in  this  Federal  Register 
notice. 

Dated:  December  23, 1998. 
Anthony  Gallagher. 
Acting  Associate  Director  for  Policy  and 
Management  Improvement. 
(FR  Doc.  9a-34479  Filed  12-29-98;  8:45  am] 
BIUJNQ  COOE  4310-MR-U 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
December  19, 1998.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  imder  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  Park  Service,  1849  C  St.  NW, 
NC400.  Washington,  DC  20240.  Written 
comments  should  be  submitted  by 
January  14, 1999. 
Carol  D.  Shull. 
Keeper  of  the  National  Register. 

ARKANSAS 

Carroll  County 

Tall  Pines  Motor  Imi.  US  62,  Eureka  Springs, 
98001603 

CALIFORNIA 

Orange  County 

Anaheim  Union  Water  Co.  Canal  and 
Pomegranate  Road.  23901  and  23905 
Pomegranate  Rd.,  Yorba  Linda  vicinity, 
98001604 

Placer  County 

Colfex  Passenger  Depot,  Main  St.  and 
Railroad  Ave.,  Colfax,  98001605 


COLORADO 
Denver  County 

Denver  Orphans'  Home,  1501  Albion  St., 
Denver,  98001606 

Weld  County 

Windsor  Town  Hall.  116  5th  SL,  Windsor, 
98001599 

MAINE 

Franklin  County 

Orgone  Energy  Observatory,  W.  side  of  Dodga 
Pond  Rd.,  .65  mi.  N.  of  Jet.  ME  Vie, 
Rangeley  vicinity,  98001602 

York  County 

Limington  Historic  District.  Jet.  of  ME 
11  and  ME  117,  Limington. 
98001601 

MISSISSIPPI 

Coahoma  County 

Friars  Point  Historic  District,  Along  Second 
St.,  Friars  Point,  98001608 

MISSOURI 

Oaage  County 

Huber's  Ferry  Farmstead  Historic  District,  Jet 
US  50  and  US  63,  Jefferson  City  vicinity, 
98001609 

Sullivan  County 

Green  City  Railroad  Depot.  202  Lincoln  St, 

Green  City,  98001610 
St  Louis  Independent  City  Schmitt,  Anton, 

House.  7727  S.  Broadway,  St  Louis, 

98001600 

NEW  YORK 

Erie  County 

Buffalo  aty  Hall,  65  Niagara  Sq.,  Bufblo, 

98001611 
Kibler  High  School,  284  Main  St, 

Tonawanda,  98001612 
Rider-Hopkins  Fami  and  Olmstead  Camp, 

12820  Benton  Rd.,  Sardinia,  98001613 
Stone  Farmhouse,  60  Hedley  PI..  Buffalo, 

98001614 

New  York  County 

Frying  Pan  Shoals  Lightship  No.  115 
(lightship).  Pier  63  North  River,  New  York. 
98001615 

Oswego  County 

Fulton  Public  library.  160  S.  First  St.,  Fulton. 
98001616 

Otsego  County 

Women's  Conununity  Qub  of  South  Valley. 
472  Kirshman  Hill  Rd.,  South  Valley. 
98001617 

Sullivan  County 

Anshei  Glen  Wild  Synagogue.  Glen  Wild 

Road,  Glen  Wild,  98001618 
B'nai  Israel  Synagogue,  NY  52,  Woodboume, 

98001620 
Bikur  Cholim  B'nai  Israel  Synagogue,  Old 

White  Lake  Turnpike  at  NY  55,  Swan  Lake 

vicinity,  98001619 
Chevro  Ahavath  Zion  Synagogue,  Cold 

Spring  Rd..  Monticello  vicinity,  98001621 
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Ulster  County 

opting  Glen  Synagogue,  Old  NY  209,  Spring 
I  Glen,  98001622 

aOUTHCARCHJNA 

Snenville  County 

Davenport  House,  100  Randall  St,  Greer, 

98001623 
Turner,  R.  Perry,  House,  211 N.  Main  St., 

Greer,  98001624 
tPumer,  Robert  G.,  House,  305  N.  Main  St, 
;  Greer,  98001625 

If  R  E)oc.  98-34508  Filed  12-29-98;  8:45  am] 
MLUNQ  OOOE  431»-7e-P 


DEPARTMENT  OF  THE  IKTERIOR 
Bureau  of  Reclamation 


M>wer  Mokelumne  River  Restoration 
Program,  Lower  Molcelumne  River, 
California 

nqbicy:  Biireau  of  Reclamation, 
Ulterior. 

MOTION:  Notice  of  intent  to  prepare  an 
etivironmental  impact  report/ 
ivironmental  impact  statement. 


^vironmi 
taiuMMARY; 


:  Pursuant  to  the  National 
vironmental  Policy  Act  (NEPA)  of 
9  (as  ammded)  Reclamation 
lamation)  proposes  to  participate  in 
Bi  joint  Envinmmental  Impact  Report/ 
Environmental  Impact  Statement  (EIR/ 
HIS)  for  the  Lower  Mokelimme  River 
Restoration  Program.  Woodbridge 
Irrigation  District  (WID)  will  be  the  lead 
abency  imder  the  California 
mvironmental  Quality  Act  (CEQA).  The 
groject  is  intended  to  provide  NEPA  and 
uEQA  clearance  for  implementing  fish 
sage  improvements  at  Woodbridge 
and  fish  screen  improvements  at 
oodbridge  Canal  and  the  North  San 
iquin  Water  Conservation  District 

S version.  Programmatic  clearance  is 
ling  sought  for  the  riparian  restoration 
id  riparian  diversion  screening 
elements  of  the  program.  This  work  is 
being  funded  through  a  Category  in 
grant  provided  by  the  CALFED  Bay- 
Delta  Program  (CALFED)  and 
administered  by  Reclamation. 
DATES:  Reclamation  will  seek  public 
input  on  alternatives,  concerns,  and 
i^ues  to  be  addressed  in  the  EIR/EIS 
lugh  scoping  meetings  to  be  held  in 
uary  1999.  The  schedule  of  the 
ping  meetings  is  as  follows: 

•  Thursday,  January  7, 1999,  fix)m  7 
m.  to  9  p.m.  in  Lodi.  California. 

•  Wednesday,  January  6, 1999,  from  7 
ti.m.  to  9  p.m.  in  Sacramento,  California. 
' ;  If  special  services  are  needed  at  the 
tieetings,  contact  Mr.  Anders 
Cbristensen  at  the  address  or  telephone 
number  listed  below  no  later  than 

December  30, 1998. 


Written  comments  on  the  scope  of 
alternatives  and  impacts  to  be 
considered  should  be  sent  to  WID  at  the 
address  below  by  (insert  date  35  days 
after  date  of  publication  in  the  Federal 
Register].  Reclamation  estimates  that 
the  draft  EIR/EIS  will  be  available  for 
public  review  in  siunmer  1999. 
ADDRESSES:  Meeting  locations  are: 
Lodi — Carnegie  Forum  at  305  West  Fine 
Street  in  Lodi,  California  Sacramento — 
Jones  &  Stokes  Associates,  Inc., 
Auditoriiun  at  2600  V  Street  in 
Sacramento,  California. 

Written  comments  on  the  project 
scope  should  be  sent  to  Anders 
Christensen,  Woodbridge  Irrigation 
District,  18777  N.  Lower  Sacramento 
Road,  Woodbridge,  CA  95258. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anders  Christensen  at  (209)  369-6808 
or  Buford  Holt  of  Reclamation  at  (530) 
275-1554. 

SUPPLBNENTARY  INFORMATION:  WID 
provides  irrigation  water  for 
approximately  40,000  acres  of  farmland 
near  the  city  of  Lodi.  WID's  rights  are 
based  on  riparian  use  before  1914  and 
other  appropriative  rights.  Flashboards 
are  placed  in  the  WID  dam  (Woodbridge 
Dam)  in  late  February  or  early  March  to 
begin  filling  Lodi  Lake  and  to  allow 
water  to  flow  into  Woodbridge  Canal  for 
delivery  to  WID  customers.  TTie 
flashboiards  are  usually  removed  from 
the  dam  when  the  irrigation  season  ends 
in  early  November. 

The  Lower  Mokelumne  River 
Restoration  Program  (LMRRP)  was 
developed  to  implement  important 
elements  frt>m  resource  management 
plans  prepared  by  CALFED,  the  U.S. 
Fish  and  Wildlife  Service  (FWS),  and 
the  California  Deftartment  of  Fish  and 
Game  (I^^).  The  goal  of  the  LMRRP  is 
to  substantially  increase  fall-run 
Chinook  salmon  and  steelhead 
populations,  enhance  critical  and 
limiting  aquatic  habitats,  and  restore 
riparian  ecosystem  integrity  and 
diversi^.  The  LMRRP  comprises  four 
major  elements: 

•  Elonent  1:  Improve  fish  passage. 

•  Element  2:  Improve  Rah  screening 
at  Woodbridge  and  North  San  Joaquin 
Water  Conservation  District  diversions. 

•  Element  3:  Install  or  upgrade  fish 
screens  on  riparian  diversions. 

•  Element  4:  Enhance  riparian 
corridor. 

WID  and  the  city  of  Lodi  applied  for 
a  CALFED  Category  m  grant  to  fund  the 
LMRRP.  CALFED  has  provided 
preliminary  funding  for  final  design  and 
for  environmental  clearance  and 
permitting  for  Elements  1  and  2  of  the 
LMRRP.  WID  and  Reclamation  will 
prepare  the  EIR/EIS  using  this  funding. 


Because  final  design  for  Elements  3  and 
4  has  not  yet  been  funded,  it  is 
anticipated  that  only  programmatic 
environmental  clearance  will  be  sought 
for  these  two  elements. 

Element  1:  Improve  fish  passage 

The  LMRRP  fish  passage  element 
seeks  to  improve  upstream  and 
downstream  fish  passage  on  the  Lower 
Mokeliunne  River  and  to  provide  the 
opportimity  to  pass  water  of  varying 
temperatures  and  pulse  flows 
downstream  of  WnD's  diversion  while 
maintaining  WID's  access  to  its  water 
rights.  Proposed  alternative  methods  for 
implementing  Element  1  are  described 
below  under  "Alternatives  Being 
Considered." 

Element  2:  Improve  fish  screening  at 
Woodbridge  Canal  and  North  San 
Joaquin  Water  Conservation  District 
Diversions 

Improving  fish  screening  at 
Woodbridge  Canal  and  North  San 
Joaquin  Water  Conservation  District 
diversions  would  upgrade  the  fish 
screening  facilities  at  the  two  largest 
diversions  on  the  Lower  Mokelumne 
River  below  Camanche  Dam.  New 
screens  would  be  designed  to  meet  all 
applicable  DFG  and  National  Marine 
Fisheries  Service  (NMFS)  criteria  to 
ensure  effective  fish  passage  and 
minimize  entrainment  and 
impingement. 

Element  3:  Install  or  Upgrade  Fish 
Screens  on  Riparian  Diversions 

The  riparian  fish  screening  element 
would  provide  state-of-the-art  fish 
screens  at  58  unscreened  or 
underscreened  riparian  diversions  on 
the  Lower  Mokelumne  River  between 
Camanche  Dam  and  its  confluence  with 
the  Cosumnes  River  near  Thornton.  All 
new  screens  would  be  designed  to  meet 
all  applicable  DFG  and  NMFS  criteria  to 
ensure  effective  fish  passage  and 
minimize  entrainmem  and 
impingement. 

Element  4:  Enhance  Riparian  Corridor 

The  riparian  corridor  enhancement 
element  includes  bank  erosion  control, 
riparian  plantings,  the  creation  of  buffer 
zones,  and  other  techniques  to  restore 
and  protect  riparian  vegetation  to 
provide  shaded  riverine  aquatic  habitat 
for  fish,  reduce  water  temperatures, 
increase  food  production,  and  serve  as 
a  barrier  between  the  river  and  adjacent 
land  uses. 

Ahamatives  Being  Considered 

*  The  project  sponsors  are  considering 
alternatives  to  improve  fish  passage 
while  maintaining  WID's  access  to  its 


\^ 
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water  rights.  A  first-phase  screening 
process  was  conducted  to  narrow  a  list 
of  14  alternatives  to  a  list  of  5  feasible 
alternatives  to  be  analyzed  in  the  EIR/ 
EIS.  These  alternatives  include: 

1.  No  action.  Under  the  No- Action 
Alternative,  no  physical  changes  to  the 
structure  or  functions  of  Woodbridge 
EMm  or  the  Woodbridge  fish  screen  and 
bypass  system  would  be  made.  The 
dam,  fish  screen,  and  bypass  system 
would  continue  to  operate  as  they 
currently  operate. 

2.  Build  new  fish  passage  facilities  at 
Woodbridge  Dam  and  replace  fish 
screen  bypass  at  Woodbridge  Canal. 
Under  this  alternative,  the  problems 
with  Woodbridge  fish  passage  facilities 
would  be  corrected.  Because  upgrading 
existing  facilities  to  state-of-the-art 
specifications  is  not  feasible,  new 
facilities  would  be  built  on  the  right 
abutment  (facing  downstream)  of  the 
dam.  Another  element  of  this  alternative 
is  the  construction  of  a  predator- 
isolation  berm.  This  berm  would  extend 
east  to  west  across  the  channel  that 
connects  the  river  to  the  oval,  static 
portion  of  Lodi  Lake.  The  berm  would 
assist  in  separating  predator  species  in 
the  static  portion  of  Lodi  Lake  from 
salmon  and  steelhead  in  the  river. 

3.  Remove  Woodbridge  Dam  and 
pump  water  into  Woodbridge  Canal. 
Under  this  alternative,  Woodbridge  Dam 
would  be  removed  and  water  to  serve 
WID  customers  would  be  obtained  by 
pumping  water  from  the  Mokelimane 
River  into  the  Woodbridge  Canal.  A 
pump  station  with  a  state-of-the-art  fish 
screen  would  be  constructed  near  the 
existing  diversion  structure. 
Additionally,  a  river  control  structure 
would  need  to  be  constructed  to  direct 
river  flows  toward  the  pumps  and  to 
keep  the  pumps  submerged. 

4.  Replace  Woodbridge  Dam  with  a 
new  dam  incorporating  state-of-the-art 
fish  passage  facilities  (proposed 
project).  The  proposed  project  involves 
removing  the  existing  Woodbridge  Dam 
and  constructing  an  adjustable  weir  dam 
immediately  upstream.  This  dam  would 
include  new  state-of-the-art  fish  passage 
facilities,  a  downstream  hydraulic 
control  system  to  manage  tailwater 
elevations  at  the  entrances  to  the  fish 
ladders,  a  gated  system  for  the 
downstream  release  of  water  from 
different  strata  for  temperature  control, 
and  the  capability  of  providing  releases 
across  a  wider  spectrum  of  flow  levels 
(0-800  cubic  feet  per  second  (cfsj) 
without  spillage  across  the  dam  face  to 
improve  responsiveness  to  fish  flow 
needs.  It  would  also  include  the 
predator-isolation  berm  described  under 
Alternative  2. 


5.  Shorten  period  offlashboard 
placement  in  Woodbridge  Dam  and 
install  diversion  pumps.  This  alternative 
is  based  on  the  assumption  that 
significant  improvements  to  fish 
migration  can  be  achieved  by  removing 
the  flashboards  at  Woodbridge  Dam 
from  March  through  June  to  improve 
downstream  migration  of  juvenile 
salmon  and  steelhead.  To  accommodate 
WID's  need  to  divert  water  during  that 
period,  diversion  pumps  would  be 
installed  and  a  river  control  structure 
would  be  constructed  to  direct  river 
flows  toward  the  pumps  and  to  keep  the 
pumps  submerged.  This  alternative 
would  also  include  the  predator- 
isolation  berm  described  under 
Alternative  2. 

The  project  sponsors  are  also 
considering  the  follovdng  option  which 
could  be  implemented  with  any  of  the 
alternatives  that  include  a  dam. 

Construct  a  stratification  sill  in  front 
of  the  WID  diversion  structure  and  a 
new  deepwater  discharge  outlet  in  the 
dam.  This  option  is  based  on  the 
assimiption  that  a  shortage  of  cool  water 
below  Woodbridge  Dam  is  a  limiting 
factor  for  salmon  diuing  their  smolt  out- 
migration  life  stage  and  that  such  cool 
water  is  available  in  Lodi  Lake.  The 
intent  is  to  provide  warm  water  for  the 
Woodbridge  Canal  and  to  allow  cool 
water  to  flow  downstream  of 
Woodbridge  Dam.  The  cool  water  would 
also  be  used  to  guide  fish  away  from  the 
diversion  to  the  bypass  canal  that  would 
lead  them  to  the  river  below  the  dam. 

Scoping  Process 

Scoping  is  an  early  and  open  process 
designed  to  determine  the  significant 
issues  and  alternatives  to  be  addressed 
in  the  EIR/EIS.  Following  are  significant 
issues  that  have  been  identified: 
fisheries,  riparian  and  wetland  habitats, 
wildlife,  water  quality,  aesthetics, 
recreation,  and  public  health  and  safety. 

Special  Services 

If  special  services  are  required  at  the 
meeting,  contact  Anders  Christensen. 
Please  notify  Mr.  Christensen  as  far  in 
advance  of  Uie  meetings  as  possible  but 
no  later  than  December  30, 1998.  to 
enable  WID  to  secure  the  needed 
services.  If  a  request  cannot  be  honored, 
the  requestor  will  be  notified.  A 
telephone  device  for  the  hearing 
impaired  (TDD)  is  not  available. 

Dated:  December  22, 1998. 
Jeffivy  McCracken, 
Acting  Regional  Director. 
[FR  Doc.  98-34501  Filed  12-29-48;  8:45  am] 

BILUNQ  OOOE  4310-M^ 


INTERNATIONAL  TRADE 
COMMISSION 

Agency  Form  Submitted  for  0MB 
Review 

agency:  United  States  International 
Trade  Commission. 
action:  The  U.S.  International  Trade 
Commission  (USFTC)  has  submitted  the 
following  information  collection 
requirements  to  the  Office  of 
Management  and  Budget  (0MB) 
requesting  emergency  processing  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995,  (44 
U.S.C.  Chap.  35).  The  Commission  has 
requested  OMB  approval  of  this 
submission  by  COB  January  5, 1999. 

EFFECTIVE  DATE:  December  22, 1998. 
PURPOSE  OF  INFORMATION  COLLECTION: 
This  information  collection  is  for  use  by 
the  Commission  in  connection  with 
investigation  No.  332-401,  Pianos: 
Economic  and  Competitive  Conditions 
Affecting  the  U.S.  Industry,  instituted 
under  section  332(g)  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1332(g)),  following 
receipt  of  a  request  from  the  Committee 
on  Ways  and  Means  of  the  U.S.  House 
of  Representatives.  The  Commission 
expects  to  deliver  the  results  of  its 
investigation  to  the  Committee  on  May 
12, 1999. 
SUMMARY  OF  PROPOSAL: 

(1)  Number  of  forms  submitted:  two. 

(2)  Title  of  form:  A  Study  of  the 
Economic  and  Competitive  Conditions 
Affecting  the  U.S.  Piano  Industry — 
Questionnaires  for  U.S.  Producers  and 
Importers. 

(3)  Type  of  request:  new. 

(4)  Frequency  of  use:  single  data 
gathering. 

(5)  Description  of  Respondents:  U.S. 
firms  which  produce  or  import  pianos. 

(6)  Estimated  number  of  respondents: 
8  (Producer  questionnaire);  22  (Importer 
questionnaire). 

(7)  Estimated  total  number  of  hours  to 
complete  the  forms:  1,500  hours. 

(8)  Information  obtained  from  the 
form  that  qualifies  as  confidential 
business  information  will  be  so  treated 
by  the  Commission  and  not  disclosed  in 
a  manner  that  would  reveal  the 
individual  operations  of  a  firm. 
AOOmONAL  INFORMATION  OR  COMMENT: 
Copies  of  agency  submissions  to  OMB 
in  coimection  with  this  request  may  be 
obtained  from  David  Lundy,  Project 
Leader,  5M  Division.  U.S.  Lntemational 
Trade  Commission,  500  E  Sti«et,  SW, 
Washington.  DC  20436  (telephone  no. 
202-205-3439).  Comments  should  be 
addressed  to:  Desk  Officer  for  U.S. 
International  Trade  Commission,  Office 
of  Information  and  Regulatory  Affairs, 
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I  tfBce  of  Management  and  Budget 
(  3MB),  Washington,  IX!  20503 
( telephone  no.  202-395-7340).  Copies 
I  f  any  comments  should  also  be 
■rovided  to  Robert  Rogowsky,  Director, 
Office  of  Operations,  U.S.  International 
trade  Commission,  500  E  Street,  SW, 
Washington,  DC  20436,  who  is  the 
<  k)mmission's  designated  Senior  Official 
I  inder  the  Paperwork  Reduction  Act. 

Hearing  impaired  individuals  are 
E  dvised  that  information  on  this  matter 
t  an  be  obtained  by  contacting  our  TTD 
( arminal,  (telephone  no.  202-205-1810). 

By  order  of  the  Commission. 

Issued:  December  23, 1998. 
I  Onna  R.  Koelmke, 
!  Bcretary. 

;  H  Doc.  98-34482  Filed  12-29-98;  8:45  am) 
I  LUNQ  COOE  702CMtt-P 


pflTERNATIONAL  TRADE 

EMMISSION 
••tigation  No.  332-288] 
yl  Alcohol  for  Fuel  Um: 
Determination  of  the  Base  QiMntity  of 
Imports 

ifioENCY:  United  States  International 

Trade  Commission. 

ACTION:  Notice  of  Determination. 

m^ECnvE  date:  December  21, 1998. 
SUMMARY:  Section  7  of  the  Steel  Trade 
)|iiberalization  Program  Implementation 
Act,  as  amended  (19  U.S.C.  2703  note), 
Mrhich  concerns  local  feedstock 
requirements  for  fuel  ethyl  alcohol 
imported  by  the  United  States  from  CBI- 
bianeficiary  countries,  reqmres  the 
Commission  to  determine  annually  the 
tl.S.  domestic  market  for  fuel  ethyl 
ucohol  diiring  the  12-month  period 
ending  on  the  preceding  September  30. 
IThe  domestic  market  determination 

Sade  by  the  Commission  is  to  be  used 
establish  the  "base  quantity"  of 
iports  that  can  be  imported  with  a 
tero  percent  local  feedstock 
requirement.  The  base  quantity  to  be 
used  by  the  U.S.  Customs  Service  in  the 
administration  of  the  law  is  the  greater 
0F  60  million  gallons  or  7  percent  of  U.S. 
^bnsimiption  as  determined  by  the 
dommission.  Beyond  the  base  quantity 
of  imports,  progressively  higher  local 
feedstock  requirements  are  placed  on 
^ports  of  fuel  ethyl  alcohol  and 
mixtures  from  the  CBI-beneficiary 
cbimtries. 

1 1  For  the  12-month  period  ending 
September  30, 1998,  the  Commission 
(i^  determined  the  level  of  U.S. 
tbnsimiption  of  fiiel  ethyl  alcohol  to  be 
.3  billion  gallons.  Seven  percent  of  this 
k  noimt  is  94.1  million  gallons  (these 


figiues  have  been  rounded).  Therefore, 
the  base  quantity  for  1999  should  be 
94.1  million  gallons. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Lowell  Grant  (202)  205-3312  in  the 
Commission's  Office  of  Industries.  For 
information  on  legal  aspects  of  the 
investigation  contact  Mr.  William 
Gearhart  of  the  Commission's  Office  of 
the  General  Counsel  at  (202)  205-3091. 
Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  our  TDD 
terminal  on  (202)  205-1810. 
BACKGROUND:  For  purposes  of  making 
determinations  of  the  U.S.  market  for 
fuel  ethyl  alcohol  as  required  by  section 
7  of  the  Act,  the  Commission  instituted 
Investigation  No.  332-288,  Ethyl 
Alcohol  for  Fuel  Use:  Determination  of 
the  Base  Quantity  of  Imports,  in  March 
1990.  The  Commission  uses  official 
statistics  of  the  U.S.  Department  of 
Energy  to  make  these  determinations  as 
well  as  the  PIERS  database  of  the 
Journal  of  Commerce,  which  is  based  on 
U.S.  export  declarations. 

Section  225  of  the  Customs  and  Trade 
Act  of  1990  (Public  Law  101-382, 
August  20, 1990)  amended  the  original 
language  set  forth  in  the  Steel  Trade 
Liberalization  Program  Implementation 
Act  of  1989.  The  amendment  requires 
the  Commission  to  make  a  . 
determination  of  the  U.S.  domestic 
market  for  fuel  ethyl  alcohol  for  each 
year  after  1989. 

By  order  of  the  Commission. 

Issued:  December  22, 1998. 
Doniu  R.  Koehnka. 
Secretary. 

[PR  Doc.  98-34481  Filed  12-29-98;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Reeponse, 
Compensation,  and  Liability  Act 
(CERCLA) 

In  accordance  with  42  U.S.C. 
§  9622(d)  and  Departmental  policy  at  28 
CFR  §  50.7,  notice  is  hereby  given  that 
on  December  9, 1998,  a  proposed 
Amended  Consent  Decree  in  United 
States  V.  Amoco  Chemical  Co.,  et  al, 
Civil  Action  No.  H-892734.  was  lodged 
with  the  United  States  District  Court  for 
the  Southern  District  of  Texas,  Houston 
Division.  The  proposed  Amended 
Consent  Decree  modifies  the  obligations 
of  the  Defendants,  under  the  Consent 
Decree  entered  in  this  action  in  1991,  to 
implement  a  remedial  action  for  the 
Brio  Superfimd  site,  located  near 


Friendswood,  Harris  County,  Texas,  to 
reflect  the  change  in  the  remedial  action 
adopted  by  the  U.S.  Environmental 
Protection  Agency  ("EPA")  in  a  Record 
of  Decision  dated  July  2, 1997.  EPA 
modified  the  required  remedial  action 
by  eliminating  the  requirements  for 
excavation  and  on-site  incineration  of 
contaminated  materials  and  adding 
requirements  for  an  "enhanced 
containment"  remedy,  including  a 
barrier  wall  to  prevent  future  off-site 
migration  of  contaminants. 

For  a  period  of  thirty  (30)  days  imxa 
the  date  of  this  publication,  the 
Department  of  Justice  will  receive 
written  comments  relating  to  the 
proposed  Amended  Consent  Decree 
itom  persons  who  are  not  parties  to  the 
action.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
Washington,  D.C.  20530,  and  should 
refer  to  United  States  v.  Amoco 
Chemical  Co.,  et  al.,  DOJ  #90-11-2-325. 

The  proposed  Amended  Consent 
Decree  may  be  examined  at  the  offices 
of  the  United  States  Attorney  for  the 
Southern  District  of  Texas,  Houston 
Division,  910  Travis  Street,  Suite  1500, 
Houston,  Texas.  77208  and  at  the  office 
of  the  United  States  Environmental 
Protection  Agency,  Region  VI,  1445  Ross 
Avenue,  Dallas,  Texas  75202  (Attention: 
Anne  Foster,  Assistant  Regional 
Counsel).  A  copy  of  the  Consent  decree 
may  also  be  examined  at  the  Consent 
Decree  Library.  1120  G  Street.  N.W.,  3rd 
Floor,  Washington,  D.C.  20005,  (202) 
624-0892.  Copies  of  the  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Deaee  Library.  Such  requests 
should  be  accompanied  by  a  check  in 
the  amount  of  $14.25  (25  cents  per  page 
reproduction  charge  for  decree,  without 
attachmentsj  payable  to  "Consent 
Decree  Library".  When  requesting 
copies,  please  refer  to  United  States  v. 
Amoco  Chemical  Co..  et  al.,  DOJ  #90- 
11-2-325. 
Joel  GroM, 

Chief,  Environmental  Enforcement  Section 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  98-34637  Filed  12-28-98;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Consent  Judgments 
Pursuant  to  the  Comprehensive 
Environmental  Reeponee, 
Compenaation  and  Liat)iilty  Act 

In  accordance  with  Departmental 
Policy,  28  CFR  50.7,  38  Fed.  Reg.  19029. 
and  42  U.S.C.  §  9622(d),  notice  is  hereby 
given  that  a  proposed  Consent  Decree  in 
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United  States  v.  General  Motors 
Corporation  and  Niagara  Mohawk 
Power  Corporation.  Civ.  NO.  98  CV  1927 
(NAM).  DOJ  #90-11-2-2/2,  was  lodged 
in  the  United  States  District  Court  for 
the  Northern  District  of  New  York  on 
December  15, 1998.  The  Consent  Decree 
resolves  the  liability  of  defendants 
under  Sections  106(a)  and  107(a)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  C'CERCLA").  42  U.S.C.  §§  9606(a) 
and  9607(a),  relating  to  the  Pollution 
Abatement  Services  Superfund  Site  in 
Oswego,  New  York  (the  "Site"). 

Under  the  proposed  decree 
Defendants  agree  to  perform  EPA's 
fourth  and  final  operable  unit  for  the 
Site  as  set  forth  in  EPA's  Record  of 
Decision  issued  on  September  30, 1997 
("OU4"),  which  requires  the  monitoring 
of  polychlorinated  bi-phenyls  in 
sediments  and  biota  at  creeks  and 
wetlands  at  the  Site.  Defendants  also 
agree  to  pay  the  first  $150,000  in 
Oversight  Costs  and  any  future 
Response  Costs  incurred  in  connection 
with  0U4.  In  exchange  for  the  work  and 
payment  of  response  costs,  Defendants 
will  receive  a  covenant  not  to  sue  for 
response  actions  at  the  Site  subject  to 
certain  reservations  of  rights. 

The  Department  of  justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  pubHcation, 
written  comments  relating  to  the 
proposed  Consent  Decree.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  for  the  Environment 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  D.C. 
20530.  and  should  refer  to  United  States 
V.  General  Motors  Corp.  et  al.,  Qv.  No. 
DOJ  #90-11-2-2/2. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Northern  District  of 
New  York,  James  Foley  U.S. 
Courthouse,  445  Broadway,  Room  231, 
Albany,  New  York  12207;  at  the  Region 
n  Office  of  the  U.S;  Environmental 
Protection  Agency,  290  Broadway,  New 
York.  New  York  10278;  and  at  the 
Consent  Decree  Library,  1120  G  Street, 
N.W.,  4th  Floor,  Washington,  D.C. 
20005.  (202)  624-0892.  Copies  of  the 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library.  1120  G  Street,  N.W.,  4th 
Floor,  Washington.  D.C.  20005.  In 
requesting  a  copy,  please  enclose  a 
check  in  die  amoimt  of  $32.50  (25  cents 


per  page  reproduction  costs)  payable  to 
the  Consent  Decree  Library. 
Joel  M.  Gross, 

Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[PR  Doc.  98-34639  Filed  12-29-98;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  ttie  Clean  Air  Act 

In  accordance  with  Department 
pohcy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Pro-Tec  Coatings 
Company,  Civil  Action  No.  3:98CV7749, 
was  lodged  with  the  United  States 
District  Court  for  the  Northern  District 
of  Ohio  on  December  15, 1998, 
contemporaneously  with  the  filing  of  a 
complaint.  This  proposed  consent 
decree  would  resolve  the  United  States' 
civil  claims  against  Pro-Tec  Coatings 
Company  for  violations  of  the  Clean  Air 
Act,  42  U.S.C.  §  7401  et  seq..  at  its 
Leipsic,  Ohio  facility. 

Under  the  terms  of  the  proposed 
consent  decree,  Pro-Tec  will  pay  a  civil 
penalty  of  $1.05  million,  obtain 
specified  air  pollution  permits,  and 
install  required  air  pollution  control 
equipment. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  D.C.  20530,  and 
should  refer  to  United  States  v.  Pro-Tec 
Coatings  Company,  Qvil  Action  No. 
3:98CV7749,  and  Department  of  Justice 
Reference  No.  90-5-2-1-06019. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Northern  District  of  ■ 
Ohio,  Four  Seagate,  Suite  308,  Toledo. 
Ohio  43604;  the  Region  5  Office  of  the 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604-3590;  and  at  the  Consent 
Decree  Library,  1120  G  Street.  N.W.,  3rd 
Floor.  Washington,  D.C.  20005,  202- 
624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street,  N.W..  3rd 
Floor.  Washington.  D.C  20005.  In 
requesting  a  copy,  please  refer  to  the 
referenced  case  and  case  nimibers  and 
enclose  a  check  in  the  amount  of  $7.50 


(25  cents  per  page  reproduction  costs), 
payable  to  the  Consent  Decree  Library. 
Joel  M.  Gross. 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 

(FR  Doc.  98-34638  Filed  12-29-98;  6:45  am] 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

Notice  is  hereby  given  that  on 
December  16, 1998,  a  proposed  consent 
decree  in  United  States  v.  Rohm  6-  Haas 
Company.  Inc.,  et  al..  Civil  Action  No. 
85-4386  (JHR),  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  New  Jersey. 

In  this  action,  the  United  States 
alleged  under  Section  107  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  42  U.S.C.  §9607,  that. 
inter  alia,  Owens-Illinois.  Inc.  (OI)  was 
liable  for  the  federal  government's  costs 
in  responding  to  the  release  or 
threatened  release  of  hazardous 
substances  at  the  Lipari  Landfill 
Superfund  Site  in  Mantua  Township, 
Gloucester  County,  New  Jersey  (the 
Site).  Under  the  terms  of  the  proposed 
consent  decree.  01  will  pay  the  United 
States  the  sum  of  $13.3  million  dollars 
with  respect  to  the  United  States' 
claims.  This  settleinent,  in  conjunction 
with  earlier  settlements  in  this  matter, 
will  result  in  the  United  States 
recovering  $119.8  million  in  cash  and 
vroik  in  relation  to  the  Site,  a  recovery 
of  over  87%  of  total  Site  costs. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  partial  consent 
decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division.  Department  of  Justice. 
Washington,  D.C.  20530,  and  should 
refer  to  United  States  v.  i?ohni  &•  Haas, 
Inc.,  et  al..  Civil  Action  No.  85-4386, 
D.J.  Ref.  90-11-3-86. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  District  of  New  Jersey, 
402  East  State  Street,  Trenton.  New 
Jersey  08606.  at  U.S.  Environmental 
Protection  Agency  Region  n,  290 
Broadway.  New  York.  New  York  10007- 
1866.  and  at  the  Consent  Decree  Library. 
1120  G  Street,  N.W.,  3rd  Floor, 
Washington,  D.C.  20005.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  fix>m  the 
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:  onsent  Decree  Library,  1120  G  Street, 
^  .W„  3rd  Floor,  Washington,  D.C. 
^D005.  In  requesting  a  copy,  please 
enclose  a  check  in  Oie  amount  of  $9.00 
5  cent  per  page  reproduction  cost). 
1 M.  Gran, 

lie/.  Environmental  Enforcement  Section. 

vironment  and  Natural  Resources  Division 
tR  Doc.  98-34640  Filed  12-2»-98;  8:45  am] 
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EPARTMENT  OF  JUSTICE 

itttrust  Division 

Ice  Pursuant  to  ths  Nationai 
parative  Research  and  Production 

iKtct  of  1993— CommarcaNet 

1 3on8ortium 

Notice  is  hereby  given  that,  on  August 
!k,  1998.  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 

uction  Act  of  1993. 15  U.S.C. 
4301  et  seq.  ("the  Act"),  CommerceNet 
nsortium  has  filed  written 
itifications  simultaneously  with  the 
.ttomey  General  and  the  Federal  Trade 
mmission  disclosing  changes  in  its 
membership  status.  The  notifications 
Were  filed  for  the  purpose  of  exending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Allaire  Corporation. 
Cambridge,  MA;  Cloudscape,  Inc.. 
land.  CA;  and  Commerce  One. 
alnut  Creek,  CA  have  joined  the 
msortium  as  Core  members  to  this 
inture.  Also.  Tandem  Computer, 
pertino,  CA;  Digital  Equipment  Corp., 
Pblo  Alto,  CA;  Release  Software,  Menlo 
Pbrk.  CA;  Inverse  Network  Technology, 
Smta  Clara,  CA;  and  Strategic  Response, 
Palo  Alto,  CA  have  been  dropped  as 
es  to  this  ventiue. 

No  other  changes  have  been  made  in 
ther  the  membership  or  planned 
i:tivity  of  the  group  research  project, 
l^embership  in  this  group  research 
ptxiject  remains  open,  and 
CbmmerceNet  Consortium  intends  to 
^e  additional  written  notification 
losing  all  changes  in  membership. 

On  June  13, 1994,  CommerceNet 

nsortium  filed  its  original 

itifiication  pursuant  to  Section  6(a)  of 

e  Act.  The  Department  of  Justice 
|>iiblished  a  notice  in  the  Federal 
Klegister  pursuant  to  Section  6(b)  of  the 
J(ifA  on  August  31, 1994  (50  FR  45012). 

The  last  notification  was  filed  with 
Me  Department  on  July  29, 1998.  A 


notice  has  not  yet  been  published  in  the 
Federal  Register. 
Constanoe  K.  RoWiwun, 

Director  of  Operations.  Antitrust  Division 
(FR  Doc.  98-34641  Filed  12-29-98;  8:45  am) 
BHJJNQ  CODE  4410-11-M 

DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notica  Purauant  to  ttta  Nationai 
Cooparativa  Raaaarch  and  Production 
Act  of  1003— Commarcanat 
Conaorttum 

Notice  is  hereby  given  that,  on  March 
19, 1998,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C. 
§  4301  et  seq.  ("The  Act"). 
CommerceNet  Consortium  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  its  membership  status.  The 
netifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically. 
Able  Solutions,  Battleground,  WA;  and 
Adobe  Systems.  Inc.,  San  Jose,  CA  have 
joined  the  Consortiiun  as  Portfolio 
members.  Pandesic  LLC,  Sunnyvale, 
CA;  and  E-FOREX,  Brisbane,  CA  have 
joined  the  Consortium  as  Core  members 
to  this  venture.  Also,  Onesite  Solutions. 
Minneapolis.  MN;  Idea  Center.  Inc..  Las 
Vegas.  NV;  Cowles  Media  Company. 
Minneapolis.  MN;  and  Mitsubishi 
Electric  Corp.,  Tokyo,  JAPAN  have  been 
dropped  as  parties  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and 
CommerceNet  Consortium  intends  to 
file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  June  13. 1994.  CommerceNet 
Consortiimi  filed  its  original  notification 
pursuant  to  Section  6(a)  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
Section  6(b)  of  the  Act  on  Augiist  31, 
1994  (59  FR  45012). 

The  last  notification  was  filed  with 
the  Department  on  February  20, 1998.  A 
notice  has  not  yet  been  published  in  the 
Federal  Register. 
Constance  K.  RobinMm. 
Director  of  Operations,  Antitrust  Division 
(FR  Doc  98-34645  FUed  12-29-98;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Antitniat  DIvlalon        V 

Notica  Purauant  to  tlia  Nationai 
Cooparativa  Raaaarch  and  Production 
Actof  1003— CommaroaNat 
Conaorttum 


Notice  is  hereby  given  that,  on  April 
20, 1998,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C. 
S  4301  et  seq.  ("the  Act"),  CommerceNet 
Consortium  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Conunission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actiul 
damages  under  specified  circumstances. 
Specifically,  Banc  One  Point  of  Sale 
Services  Corp.,  Columbus,  OH;  and  First 
Technology  Federal  Credit  Union. 
Beaverton,  OR  have  joined  the 
Consortium  as  Portfolio  members. 
Electronic  Commerce  Media,  Inc., 
Saratoga,  CA  has  joined  as  an  In-Kind 
member.  WH  Brady,  Milwaukee,  WI; 
Techwave,  Inc.,  Seattle,  WA;  CNAPRO. 
New  York,  NY;  Synopsis,  Inc.. 
Mountain  View,  CA;  and  Booz.  Allen  & 
Hamilton,  Inc.,  McLean,  VA  have  joined 
the  Consortium  as  Core  members. 
Maryland  Procurement  Office,  Fort 
George,  MD;  and  National  Security 
Agency.  Fort  Meade,  MD  have  joined 
the  Consortium  as  Executive  Sponsor 
members  to  this  venture.  Also,  TSI 
International  Software  Ltd.,  Wilton,  CT; 
Cyberbusiness  Association  Japan. 
Tokyo,  JAPAN;  Acquion,  Inc., 
Greenville,  SC;  and  Premenos,  Concord. 
CA  have  been  dropped  as  parties  to  this 
venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  plaimed 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and 
CommerceNet  Consortium  intends  to 
file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  June  13, 1994,  CommerceNet 
Consortium  filed  its  original  notification 
pursuant  to  Section  6(a)  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
Section  6(b)  of  the  Act  on  August  31. 
1994  (59  FR  45012). 

The  last  notification  was  filed  with  .^ 
the  Department  on  March  16, 1998.  A 


notice  has  not  yet  been  published  in  the 
Federal  Register. 
Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  9»-34646  Filed  12-29-98;  8:45  am] 

MUMQ  CODE  4410-11-M 

DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — CommerceNet 
Consortium 

Notice  is  hereby  given  that,  on  May 
19, 1998,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C. 
§4301  et  seq.  ("the  Act"),  CommerceNet 
Consortium  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Lucent  Technologies, 
Middletown,  NJ  has  joined  the 
Consortium  as  a  Corporate  Sponsor 
member.  eCharge  Corporation,  Seattle, 
WA;  Calico  Tedmologies,  San  Jose,  CA; 
Science  Applications  International 
Corp.,  McLean,  VA;  and  nCipher,  Inc., 
Andover,  MA  have  joined  the 
Consortiiun  as  Core  members  to  this 
ventiire.  Also,  Maryland  Procurement 
Office,  Fort  George,  MD;  National 
Security  Agency,  Fort  Meade,  MD; 
Surety  Technologies,  Chatham,  NJ; 
Terisa  Systems,  Los  Altos,  CA;  Sift,  Inc., 
Sunnyvale,  CA;  Time  Warner,  New 
York,  NY;  Saqqara  Systems,  Sunnyvale, 
CA;  Japan  Rescfarch  institute,  Tokyo, 
JAPAN;  Kokusai  Denshin  Denwa  Co., 
Ltd.  (KDD).  Tokyo,  JAPAN;  Fujitsu 
Limited-Japan,  Tokyo,  JAPAN; 
Cybercash,  Vieima,  VA;  American 
Express.  New  York,  NY;  Fujitsu 
Limited-USA,  Santa  Clara.  CA;  Pitney 
Bowes.  Shelton,  CT;  NTT  Data 
Communications-Japan,  Tokyo,  JAPAN; 
Intranet  Partners.  Santa  Clara.  CA;  US 
Postal  Service.  Washington.  DC; 
Marshall  Industries,  San  Diego,  CA; 
Oracle  Corporation.  Redwood  Shores, 
CA;  Citibank.  New  York.  NY; 
Ameritech.  Chicago,  IL;  Bank  of 
America,  San  Francisco,  CA;  Union 
Bank.  Monterey  Park,  CA;  and  NTT  Data 
Cooununications-USA,  Palo  Alto,  CA 
have  been  dropped  as  parties  to  this 
venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  plaimed 


activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and 
CommerceNet  Consortiimi  intends  to 
file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  June  13, 1994,  CommerceNet 
Consortium  filed  its  original  notification 
pursuant  to  Section  6(a)  of  the  Act  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
Section  6(b)  of  the  Act  on  August  31, 
1994  (59  FR  45012). 

The  last  notification  was  filed  with 
the  Department  on  April  20, 1998.  A 
notice  has  not  yet  been  published  in  the 
Federal  Register. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc  98-34647  Filed  12-25-98;  8:45  am) 

BNJJNQ  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  tfie  National 
Cooperative  Research  and  Production 
Act  of  1993— CommerceNet 
Consortium 

Notice  is  hereby  given  that,  on  Jime 
22, 1998,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C. 
§  4301  et  seq.  ("the  Act"),  CommerceNet 
Consortium  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plainti^  to  actual 
damages  under  specified  circumstances. 
Specifically,  Price  Waterhouse  LLP, 
New  York,  NY;  and  EC  Cubed,  Wilton, 
CT  have  joined  the  Consortium  as 
Corporate  Portfolio  members.  Current 
Analysis,  Sterling,  VA  has  joined  the 
Consortium  as  an  In-ICind  member. 
Boise  Cascade  Office  Products.  Itasca. 
IL;  Jazz  It,  Inc.,  Austin,  TX;  Trade'Ex, 
Tampa,  FL;  and  ZD  Studios,  Needham. 
MA  have  joined  the  Consortium  as  Core 
members  to  this  venture.  Also,  InsWEB, 
San  Mateo.  CA;  Toshiba  Corp.-USA.  San 
Jose,  CA;  France  Telecom,  San 
Francisco.  CA;  WIPRO.  Santa  Clara.  CA; 
BASF.  Morris  Plains.  NJ;  and  Signal 
Internet  Technologies.  Pittsburgh.  PA 
have  been  dropped  as  parties  to  this 
venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  plaimed 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and 


CommerceNet  Consortiimi  intends  to 
file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  June  13, 1994,  CommerceNet 
Consortiimi  filed  its  original  notification 
pursuant  to  Section  6(a)  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
Section  6(b)  of  the  Act  on  August  31, 
1994  (59  FR  45012). 

The  last  notification  was  filed  with 
the  Department  on  May  19. 1998.  A 
notice  has  not  yet  been  published  in  the 
Federal  Register. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc  98-34648  Piled  12-29-98;  8:45  am] 

BILUNO  OOOC  441»-10-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperathre  Research  and  Production 
Act  pf  1993— CommerceNet 
Consortium 

Notice  is  hereby  given  that,  on  July 
29, 1998,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C. 
§  4301  et  seq.  ("the  Act"),  CommerceNet 
Consortium  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintifk  to  actual 
damages  under  specified  circumstances. 
Specifically,  Ipnet  Solutions,  Newport 
Beach,  CA;  Comm-Press  Technologies, 
Inc.,  Irving.  TX;  Cyclone  Software 
Corporation.  Scottsdale.  AZ;  and 
Netscape  Communications  Corp., 
Mountain  View,  CA  have  joined  the 
Consortium  as  Corporate  Portfolio 
members.  Adventura  Systems  ASA, 
Oslo.  NORWAY  has  joined  the 
Consortium  as  a  Core  member  to  this 
venture.  Also,  Ignite  Technologies,  Los 
Altos.  CA;  Tiaa-Cref,  New  York,  NY; 
Korea  Information  &  Communications 
Co..  Yeongdungpo-Ku,  Seoul.  KOREA; 
Unix  System  Laboratories  De  Mexico, 
S.A.  de  C.V,  Mexico  City.  Mexico; 
Waltrip  &  Associates.  Sacramento,  CA; 
NEC  Corporation.  Minato-ku.  Tokyo, 
JAPAN;  Mohr  Davidow  Ventures.  Menlo 
Park.  CA;  Litlenet,  LLC.  Lowell.  MA; 
Equifax.  Tampa.  FL;  Groupe  Bull 
Worldwide  Information  Systems-USA. 
Foster  Qty,  CA;  Justsystem-Japan. 
Tokushima.  JAPAN;  Justsystem-USA, 
Menlo  Park.  CA;  Staipoint  Software, 
Inc.,  Cupertino.  CA;  Oracle  Corporation. 
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Bedwood  Shores,  CA;  GTE,  Needham, 
MA;  Ensemble  Solutions,  Faiefield,  NJ; 
|[)ynamicweb  Enterprises,  Inc.,  Fairfield, 
m  Cable  and  Wireless  PLC,  Menlo 
[Park,  CA;  and  Borland,  Stanford,  CA 
have  been  dropped  as  parties  to  this 
venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
pro)ect  remains  open,  and 
CommerceNet  Consortimn  intends  to 
Ale  additional  written  notification 
jdisclosing  all  changes  in  membership. 
II  On  June  13, 1994,  CommerceNet 
Consortium  filed  its  original  notification 
{pursuant  to  Section  6(a)  of  the  Act.  The 
department  of  Justice  published  a  notice 
in  the  Federal  Re^stn*  pursuant  to 
Section  6(b)  of  the  Act  on  August  31, 
^994  (50  FR  45012). 
I  i  The  last  notification  was  filed  with 
tne  Department  on  June  22, 1998.  A 
notice  has  not  yet  bisen  published  in  the 
iFederal  Register. 
Constanoe  K.  Robinson, 
mrector  of  (^rations.  Antitrust  Division. 
IPR  Doc.  98-34649  Filed  12-29-98;  8:45  am] 


PARTMENT  OF  JUSTICE 
trust  Division 

iotice  Pursuant  to  the  National 

( iooperative  Research  and  Production 

t  iCt  of  1993— Global  Chipcard  Alliance 

Notice  is  hereby  given  that,  on  June 
10, 1998,  pursuant  to  Section  6(a)  of  the 
!lational  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C. 
§4301  et  seq.  ("the  Act"),  Glpbal 
Piipcard  Alliance  has  filed  written 
lotifications  simultaneously  with  the 
ttomey  General  and  the  Federal  Trade 

mmission  disclosing  (1)  the  identities 

the  parties  and  (2)  the  nature  and 

jectives  of  the  venture.  The 

Sotifications  were  filed  for  the  purpose 
f  invoking  the  Act's  provisions  limiting 
le  recovery  of  antitrust  plainti^  to 
attual  damages  under  specified 
Circumstances.  Pursuant  to  Section  6(b) 
olf  the  Act,  the  identities  of  the  parties 
are  American  Express,  New  York,  NY; 
ganksys  S.A.,  Brussels,  BELGIUM;  Bell 
Cianada,  Toronto,  Ontario,  CANADA; 
British  Telecom.  Uxbridge,  UNTIED 
KINGDOM;  Chipper  Netherlands, 
Hoofddorp,  NETHERLANDS;  Qticorp 
Development,  New  York,  NY;  Deutsche 

gilekom,  Lindenfels,  GERMANY; 
cotel.  Inc.,  Sarasota,  FL;  Gemplus, 
^emenos  Cedez,  FRANCE;  Giesecki  & 
3evrient  America,  Reston,  VA;  GTE, 
Dallas,  TX;  IBM,  San  Jose,  CA;  KPN 


Telecom  BV.  The  Hague, 
NETHERLANDS;  Landis  &  Gyr,  Geneva, 
SWITZERLAND;  Mondex,  San 
Francisco,  CA;  NCR  Netherlands  N.V., 
Amsterdam  Zuidoost,  NETH0UANDS; 
Nortel,  Calgary,  Alberta,  CANADA; 
ORGA,  Paderbom,  GERMANY;  Protel, 
Lakeland,  FL;  Schlumberger  Smart, 
North  Austin.  TX;  Siemens 
Components^Munich.  CXRMANY.  SPT 
Telecom.  Praha.  CZECH  REPUBLIC; 
Telecom  Eireann.  Dublin.  IRELAND; 
Telekom  Malaysia,  Selangor  Darul, 
MALAYSL\;  Telstra,  Sydney. 
AUSTRALIA;  U.S.  West,  Seattle,  WA; 
and  Verifone,  Alpharetta,  GA.  The 
nature  and  objectives  of  the  venture  are 
to  provide  a  vehicle  for  the  acceleration 
of  the  introduction  of  worldwide, 
regional  wide  interoperable  products 
and  services  related  to  the  use  of 
integrated  circuit  cards  by  the  adoption 
of  volimtary  international  standards  to 
assiire  widespread  acceptance  by 
vendors  and  consumers  of  products  and 
services  that  can  ftmction  interoperably 
in  an  open  network  architecture  in 
world  markets. 
Censtanoe  K.  Robinaon, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  98-34643  Filed  12-29-98;  8:45  am] 
BNJJNQ  OOOC  441»-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notics  Pursuant  to  tha  National 
Cooparatfva  Rassarch  and  Production 
Act  of  1993— Microalactronics  and 
Computar  Technology  Corporation 

Notice  is  hereby  given  that,  on  August 
28, 1998.  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C 
§  4301  etseg.  ("the  Act"). 
Microelectronics  and  Compute 
Technology  Corporation  has  filed 
written  notification  simultaneously  with 
the  Attorney  General  and  the  Federal 
Trade  Commission  disclosing  changes 
in  its  membership  status.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintifis  to  actual  diamages  under 
specified  circimistances.  Specifically, 
Raytheon  Company,  Lexington,  MA; 
Science  Applications  International 
Corporation  ("SAIC"),  La  JoUa,  CA; 
NASA-Ames,  Mofiett  Field,  CA; 
Lockheed  Martin,  Orlando,  FL;  Kffstmwn 
Kodak,  Rochester,  FL;  Hu^es  Research 
Lab,  (HRL,  LLC),  Malibu,  CA;  and 
Nortel,  Ottowa,  CANADA  have  been 
added  as  parties  to  this  venture.  Also, 
Hughes  Aircraft  Company  and  Bell 


Communications  Research  ("Bellcore") 
have  been  dropped  as  parties  to  this 
venture. 

The  Hughes  Aircraft  Company  share 
in  MCC  hi^  been  transferred  to 
Raytheon  Company,  effective  on  June 
11, 1998.  The  Bell  Communications 
Research  ("Bellcore")  share  in  MCC  was 
transferred  to  Science  Applications 
bitemational  Corporation  ("SAIC") 
effective  on  June  18, 1998.  NASA-Ames 
has  joined  the  Quest  Project  and  the 
Object  Infrastructure  Project.  Lockheed 
has  joined  the  Object  Infrastructure 
Project,  Year  2.  Eastman  Kodak  has 
joined  the  Low  Cost  Portables  Project; 
HRL,  L.L.C.  has  joined  the  LCP  Project 
Raytheon  Company  has  joined  the  SSEP 
Project  and  Nortel  has  joined  the  Virtual 
Prototyping  (ProReal)  Proiect. 

No  otner  changes  have  oeen  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and 
Microelectronics  and  Computer 
Technology  Corporation  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  membership. 

On  December  21, 1984, 
Microelectronics  and  Computer 
Technology  Corporation  filed  its 
original  notification  purauant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  January  17, 1985  (50  FR  2633). 

The  last  notification  was  filed  with 
the  Department  on  March  18, 1998.  A 
notice  has  not  yet  been  published  in  the 
Federal  Register. 
OinsUmce  K.  Robinaon, 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  98-34642  Filed  12-2»-98;  8:45  am] 
MLLMO  OOOC  44t»-11.M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notica  Pursuant  to  the  National 
Cooparadva  Raaaarch  and  Production 
Act  of  199»— Southwsst  Raaaarch 
Instituta  f'SwRI"):  Joint  Industry 
Program— Oavaiopmant  of  an 
Instrumant  for  Corrosion  Dataction  in 
Insuiatad  Pipas  Using  a 
Magnatostrictfva  Sensor 

Notice  is  hereby  given  that,  on  March 
23, 1998,  punuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C 
§  4301  et  seq.  {"the  Act").  Southwest 
Research  Institute  ("SwRI"):  Joint 
Industry  Program — Developn^ent  of  an 
Instrument  for  Corrosion  Detection  in 
Insulated  Pipes  Using  a 
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Magnetostrictive  Sensor  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  its  membership  status.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintifiis  to  actual  damages  under 
specified  circumstances.  Specifically, 
Cn  Alaska,  Inc.  has  been  purchased  by 
ASCG  Inspection,  Inc.,  Anchorage,  AK 
and  the  contract  has  been  assigned  to 
ASCXi  Inspection  Inc.  efiiective  February 
16, 1998  and  ASCG  Inspection  Inc.  is 
now  a  participant. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Southwest 
Research  Institute  ("SwRI"):  Joint 
Industry  Program — Development  of  an 
Instnmient  for  Corrosion  Detection  in 
Insulated  Pipes  Using  a 
Magnetostrictive  Sensor  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  membership. 

On  October  19, 1995,  Southwest 
Research  histitute  ("SwRI"):  Joint 
Industry  Program — Development  of  an 
Instrument  for  Corrosion  Ctetection  in 
Insulated  Pip^  Using  a 
Magnetostrictive  Sensor  filed  its  original 
notification  pursuant  to  Section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  February  23, 1996  (61  FR  7020). 

The  last  notification  was  filed  with 
the  Department  on  October  8, 1997.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  March  19, 1998  (63  FR  133433). 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  9&-34644  Filed  12-29-98;  8:45  am] 

eajJNG  COOE  4441-11-M 


DEPARTMENT  OF  JUSTICE 

Immigraticn  and  Naturalization  Service 

Agency  InformatkMi  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  Notice  of  Information  Collection 
under  Review:  Request  for  the  Return  of 
Original  Document(s). 

The  Department  of  Justice, 
Inunigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 


collection  was  previously  published  in 
the  Federal  Register  on  October  14, 1998 
at  63  FR  55141,  allowing  for  a  60-day 
public  comment  period.  No  comments 
were  received  by  the  INS  on  this 
proposed  information  collection. 

Tne  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  imtil  January  29, 
1999.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Stuart  Shapiro, 
Department  of  Justice  Desk  Officer, 
Room  10235,  Washington,  DC  20530; 
202-395-7316. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  is  should  address  one  or 
more  of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Reinstatement  without  change  of  a 
previously  approved  collection. 

(2)  Title  of  Uie  Form/Collection: 
Request  for  the  Retiim  of  Original 
Document(s). 

(3)  Agency  form  number,  if  any,  and 
the  apphcable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  G-884.  Records 
Operations,  bnmigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  The  information  provided 


will  be  used  by  the  INS  to  determine 
whether  a  person  is  eligible  to  obtain 
original  document(s)  contained  in  an 
Alien  File. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  2,500  responses  at  15  minutes 
(.25)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  625  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291. 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street.  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
es{>ecially  regarding  the  estimated 
pubUc  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

U  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff.  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW,  Washington,  DC 
20530. 

Dated:  December  23, 1998. 

Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 

(FR  Doc.  98-34559  Filed  12-29-98;  8:45  am) 

HUJNQ  COOE  441»-1S-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  Notice  of  Information  Collection 
imder  Review:  Immigration  User  Fee. 

The  Department  of  Justice, 
Immigration  and  Natiualization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwoiie 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  October  14, 
1998  at  63  FR  55141,  allowing  for  a  60- 
day  public  comment  period.  No 
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:  nnments  were  received  by  the  INS  on 
;  lis  proposed  information  collection. 

The  purpose  of  this  notice  is  to  allow 
ii  additional  30  days  for  public 
domments.  Comments  are  encouraged 

d  will  be  accepted  until  January  29, 
This  process  is  conducted  in 
rdance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
the  items  contained  in  this 
i^otice.  especially  regarding  the 
^timated  public  burden  and  associated 
tesponse  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Stuart  Shapiro, 
Department  of  Justice  Desk  Officer, 
$oom  10235,  Washington,  DC  20530; 
302-395-7316. 

Written  comments  and  st^gestions 
Erom  the  public  and  affected  agencies 
Oonceming  the  proposed  collection  of 
information  should  address  one  or  more 
ictf  the  following  four  points; 
I  i  (1)  Evaluate  whether  the  proposed 
dollection  of  information  is  necessary 
fbr  the  proper  performance  of  the 
|fi|mctions  of  the  agency,  including 
Whether  the  information  will  have 
ractical  utility: 

(2)  Evaluate  the  acciuacy  of  the 
ncies  estimate  of  the  biuden  of  the 
iposed  collection  of  information, 

eluding  the  validity  of  the 
[tiethodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
parity  of  the  information  to  be 
oollected;  and 

(4)  Minimize  the  burden  of  the 
cjollection  of  information  on  those  who 
^e  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
{Other  forms  of  information  technology, 
iBLg..  permitting  electronic  submission  of 
responses. 
! !  Overview  of  this  information 

llection: 

(1)  Type  of  Information  Collection: 
linstatement  without  change  of  a 
Bviously  approved  collection. 

(2)  Title  of  the  Foim/Collection: 
igration  User  Fee. 

(3)  Agency  form  niunber.  if  any,  and 
me  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
doUection:  No  Agency  Form  Nimiber. 
Office  of  Finance,  Immigration  and 
Naturalizaticm  Service. 

I    (4)  ASacted  public  who  %vill  be  asked 
br  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit.  The  information  requested  fitnn 
aommerdal  air  carriers,  commercial 
il  operators,  and  tour  operators  is 
iry  for  effective  budgeting. 


icial  management,  monitoring,  and 
auditing  of  User  Fee  collections. 


(5)  An  estimate  of  the  total  niunber  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  325  responses  at  15  minutes 
(.25)  per  response  for  reporting,  in 
addition  to  25  respondents  at  10  hours 
per  response  for  record  keeping. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  331  annual  biuden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291. 
Director.  Policy  Directives  and 
Instructions  Branch.  Immigration  and 
Naturalization  Service.  U.S.  Department 
of  Justice.  Room  5307, 425  I  Street,  NW.. 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Seciuity  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001 G  Street.  NW.  Washington.  DC 
20530. 

Dated:  December  23, 1998. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Irnmigration  and 
Naturalization  Service. 

(FR  Doc  98-34560  Filed  12-29-98:  8:45  am] 
■HUNO  CODE  441»-1S-II 


DEPARTMENT  OF  JUSTICE 

ImmigFation  and  Naturalization  Service 

Agency  hfifonnalion  Collaction 
Activttlaa:  Propoaad  CoNaetion; 
Commant  Racmaat 

ACnON:  Notice  of  Infcmnation  CoUecticm 
under  Review:  Application  to  Preserve 
Residence  for  Naturalization. 

The  Department  of  Justice. 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
infonnaticm  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
ReducticHi  Act  of  1995.  The  information 
collection  was  previously  published  in 
Uie  Federal  Register  aa  August  13, 1998 
at  63  FR  43417,  allowing  for  a  60-day 
public  commmt  period.  No  comments 
were  received  by  the  INS  on  this 
proposed  information  collection. 


The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  January  29, 
1999.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Afiiairs,  Attention:  Stuart  Shapiro, 
Department  of  Justice  Desk  Officer, 
Room  10235,  Washington,  DC  20530; 
202-395-7316. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electrcmic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
res(>onses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Application  to  Preserve  residence  for 
Naturalization. 

(3)  Agency  form  niunber,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  N-470.  Adjudications 
Divisions,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  The  information  will  be 
used  to  determine  whether  an  alien  who 
intends  to  be  absent  from  United  States 
for  a  period  of  one  year  or  more  is 
eligible  to  preserve  residence  for 
naturalization  purposes. 
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(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  300  responses  at  15  minutes 
(.25)  hours  per  response. 

(6)  An  estimate  of  the  total  public 
buiden  (in  hours)  associated  with  the 
collection:  75  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch.  Immigration  and 
Naturalization  Service.  U.S.  Department 
of  Justice.  Room  5307,  425 1  Street,  NW., 
Washington.  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
pubUc  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer.  United  States  Department  of 
Justice.  Information  Management  and 
Security  Staff.  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW.,  Washington,  DC 
20530. 

Dated:  December  23, 1998. 
Richard  A.  Sloan, 

Department  Qeaiunce  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 

(FR  Doc  98-34561  Filed  12-29-98:  8:45  am] 
MUMQ  CODE  441»-1*>M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  of  Information  Collection 
imder  Review:  Medical  Examination  of 
Ahens  Seeking  Adjustment  of  Status. 

The  Department  of  Justice, 
Immigration  and  Natvu^lization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  August  11, 1998 
at  63  FR  45875,  allowing  for  a  60-day 
public  comment  period.  No  comments 
were  received  by  the  INS  on  this 
proposed  information  collection. 

Tne  piupose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 


comments.  Comments  are  encouraged 
and  will  be  accepted  until  January  29, 
1999.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  pubUc  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Afiairs,  Attention:  Stuart  Shapiro, 
Department  of  Justice  Desk  Officer, 
Room  10235,  Washington,  DC  20530; 
202-395-7316. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

(3)  Enhance  the  quaUty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  ciurently  approved 
collection. 

(2)  Tide  of  die  Form/Collection: 
Medical  Examination  of  Aliens  Seeking 
Adjustment  of  Status. 

(3)  Agency  Form  Niunber,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-693,  Examinations. 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  This  information  collection 
will  be  used  by  the  INS  in  considering 
eligibility  for  adjustment  of  status  under 
section  209.  210.  245  and  245A  of  the 
Immigration  and  Nationality  Act. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 


respond:  800.000  responses  at  1.5  hours 
per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  1.200.000  annual  burden 
hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291. 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Natiuralization  Service.  U.S.  Department 
of  Justice,  Room  5307, 425  I  Stiwt,  NW.. 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  assoaated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs.  Clearance 
Officer.  United  States  Department  of 
Justice.  Information  Management  and 
Seciirity  Staff.  Justice  Management 
Division,  Suite  850.  Washington  Center. 
1001  G  Street.  NW..  Washington,  DC 
20530. 

Dated:  December  23, 1998. 
Richard  A.  Sloan. 

Department  Qearance  Officer.  United  States 
Department  of  Justice,  bnmigration  and 
Naturalization  Service. 
(FR  Doc.  98-34562  Filed  12-29-98;  8:45  am] 

BILLING  CODE  4410-1S-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Submission  to  OIMB  for 
Review;  Comment  Request 

agency:  National  Credit  Union 
Administration  (NCUA). 
ACTKM:  Request  for  comment. 

summary:  The  NCUA  is  resubmitting  the 
following  information  collections 
without  change  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995  (P.L. 
104-13,  44  U.S.C.  Chapter  35).  These 
information  collections  are  published  to 
obtain  comments  firom  the  public. 
DATES:  Comments  will  be  accepted  until 
March  1. 1999. 

ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
NCUA  Qearance  Officer  or  OMB 
Reviewer  listed  below: 
Clearance  Officer:  Mr.  James  L.  Baylen 
(703)  518-6411.  National  Credit 
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Union  Administration,  1775  Duke 

Street,  Alexandria,  Virginia  22314- 

3428,  Fax  No.  703-518-6433.  E-mail: 

jbaylen@ncua.gov 
JMB  Reviewer:  Alexander  T.  Hunt  (202) 

395-7860,  Office  of  Management  and 

Budget,  Room  10226,  New  Executive 

Office  Building,  Washington,  DC 

20503 

iOR  FURTHER  INFORMATION  CONTACT: 
lopies  of  the  information  collection 
equests,  with  applicable  supporting 
documentation,  may  be  obtained  by 
piling  the  NCUA  Clearance  Officer, 
lames  L.  Baylen,  (703)  518-6411. 
tUPPLEMBlTARY  INFORMATION:  Proposals 
or  the  following  collections  of 
nformation: 

OMB  Number:  3133-0032. 

Form  Number:  N/A. 

T^)e  of  Review:  Extension  of  a 
( urrently  approved  collection. 

Title:  Records  Preservation.  Part  749 
i  4  NCUA  Regulations  directs  each  credit 
1  inion  to  store  copies  of  their  members' 
I  hare  and  loan  balances  away  from  the 
( Tedit  imion's  premises. 

Respondents:  All  Credit  Unions. 

Estimated  No.  of  Respondents/ 
.  lecordkeepers:  11,127. 

Estimated  Burden  Hours  Per 
lesponse:  2  hours. 

Frequency  of  Response:  Quarterly. 

Estimated  Total  Annual  Burden 
lours:  22,254. 

Estimated  Total  Armual  Cost: 
\  11,112,700. 

OMB  Number:  3133-0058. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
( urrently  approved  collection. 

Title:  Credit  Committee  Records.  The 
i  tandard  Federal  Credit  Union  (FCU) 
^ylaws  require  an  FCU  to  maintain 
Kcords  of  its  loan  approvals  and 
( enials. 

Respondents:  All  Federal  Credit 
Jnions. 

Estimated  No.  of  Respondents/ 
^ecordkeepers:  6,888. 

Estimated  Burden  Hours  Per 
Response:  8  hours. 

Frequency  of  Response:  OiheT.  Twice 

month. 

Estimated  Total  Annual  Burden 
Ifours;  55,104. 

Estimated  Total  Annual  Cost: 
$926,298. 

OMB  Number:  3133-0080. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
(^urrently  approved  collection. 

Title:  Special  Meetings  of  Federal 
Credit  Union  (FCU)  Board.  The  standard 
FCU  Bylaws  require  a  written  request 
from  a  majority  of  the  FCU's  directors  to 
tbe  FCU's  president  in  order  for  the  FCU 
t»  hold  a  special  meeting  of  directors. 


\ 


Respondents:  All  Federal  Credit 
Unions. 

Estimated  No.  of  Respondents/ 
Recordkeepers:  6,888. 

Estimated  Burden  Hours  Per 
Response:  2.5  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Annual  Burden 
Hours:  275.6. 

Estimated  Total  Annual  Cost:  N/A. 

OMB  Number:  3133-0117. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Designation  of  Low  Income 
Status.  Credit  unions  that  serve 
predominantly  low  income  members 
must  receive  a  low  income  designation 
from  NCUA  before  they  can  accept 
deposits  from  all  sources. 

Respondents:  Certain  credit  imions 
that  serve  predominantly  low  income 
members. 

Estimated  No.  of  Respondents/ 
Recordkeepers:  15. 

Estimated  Burden  Hours  Per 
Response:  15  hours. 

Frequency  of  Response:  Other.  Once. 

Estimated  Total  Annual  Burden 
Hours:  225. 

Estimated  Total  Annual  Cost:  $3,600. 

OMB  Number:  3133-0052. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
ciurently  approved  collection. 

Title:  Federal  Credit  Union  (FCU) 
Membership  Applications  and  Denials. 
Article  II,  section  2  of  the  FCU  Bylaws 
requires  persons  applying  for 
membership  in  an  FCU  to  complete  an 
application.  The  Federal  Credit  Union 
Act  directs  the  FCU  to  provide  the 
applicant  with  written  reasons  when  the 
FCU  denies  a  membership  application. 

Respondents:  All  Federal  Credit 
Unions. 

Estimated  No.  of  Respondents/ 
Recordkeepers:  1,722. 

Estimated  Burden  Hours  Per 
Response:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Annucd  Burden 
Hours:  1,722. 

Estimated  Total  Annual  Cost:  N/A. 

OMB  Number:  3133-0130. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Written  Reimbursement  Policy. 
Each  Federal  Credit  Union  (FCU)  must 
draft  a  written  reimbursement  policy  to 
ensure  that  the  FCU  makes  payments  to 
its  director  within  the  guidelines  that 
the  FCU  has  established  in  advance  and 
to  enable  examiners  to  easily  verify 
compliance  by  comparing  the  policy  to 
the  actual  reimbiu^ements. 

Respondents:  All  Federal  Credit 
Unions. 


Estiinated  No.  of  Respondents/ 
Recordkeepers:  6,897. 

Estimated  Burden  Hours  Per 
Response:  1  hour. 

Frequency  of  Response:  Other.  Once 
and  update. 

Estimated  Total  Annual  Burden 
Hours:  3,462. 

Estimated  Total  Annual  Cost:  N/A. 

By  the  National  Credit  Union 
Administration  Board  on  December  21, 1998. 
Becky  Baker, 
Secretary  of  the  Board. 
(PR  Doc.  98-34519  Filed  12-29-98;  8:45  am] 

WUJNQ  OOOE  7tl»-01-U 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Agency  Information  Collaetion 
Activities:  Submission  to  OMB  for 
Review;  Conunent  Request 

AOBiCY:  NaUonal  Credit  Union 
Administration.  (NCUA). 
ACTKM:  Request  for  comment. 

£ ' 

summary:  The  NCUA  is  submitting  the 
following  reinstatement  with  change  for 
an  expired  information  collection  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(P.L.  104-13,  44  U.S.C.  Chapter  35).  The 
notice  was  orginially  published  in  the 
Federal  Register  on  August  19, 1998.  No 
comments  relating  to  the  collection 
were  received.  This  information 
collection  is  published  to  obtain 
comments  from  the  public 
DATES:  Comments  will  be  accepted  until 
January  29, 1999. 
ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
NCUA  Clearance  Officer  or  OMB 
Reviewer  listed  below: 

Clearance  Officer:  Mr.  James  L.  Baylen 
(703)  518-6411,  National  Credit 
Union  Administration  1775  Duke 
Street,  Alexandria,  Virginia  22314- 
3428,  Fax  No.  703-518-6433,  E-mail: 
jbaylen@ncua.gov 
OMB  Reviewer:  Alexander  T.  Himt  (202) 
395-7860.  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Building,  Washington,  DC 
20503 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  information  collection 
requests,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  NCUA  Clearance  Officer, 
James  L.  Baylen  (see  above). 
SUPPLEMENTARY  INFORMATION:  Proposal 
for  the  following  collection  of 
information: 
OMB  Number:  3133-0015. 
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Form  Numbers:  NCUA  4000, 4001, 
4008,  4012,  4015,  4401,  9500,  9501, and 
9600. 

Type  of  Review:  Reinstatement  with 
changes  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Title:  Federal  Credit  Union  Charter 
Application,  Community  Charter 
Conversion/Expansion  Application,  and 
Field  of  Membership  Amendments. 

Description:  The  Federal  Credit  Union 
(FCU)  Act  and  Credit  Union 
Membership  Access  (CUMA)  Act  set 
forth  the  requirements  for  establishing  a 
credit  imion  based  on  a  type  of  field  of 
membership.  The  data  collection  is 
necessary  to  determine  that  the 
application  for  the  new  charter/ 
amendment  is  in  compliance  with  the 
FCU  and  CUMA  Acts. 

Respondents:  Individuals  or  groups 
wishing  to  charter  a  credit  luiion  and 
credit  unions  wishing  to  expand  their 
field  of  membership  or  convert  their 
current  type  of  field  of  membership  to 
another. 

Estimated  No.  of  Respondents/ 
Recordkeepers:  9,080. 

Estimated  Burden  Hours  Per 
Response:  2.75  hours. 

Frequency  of  Response:  On  occasion 
as  required. 

Estimated  Total  Annual  Burden 
Hours:  24,400. 

Estimated  Total  Annual  Cost:  N/A. 

By  the  National  Credit  Union 
Administration  Board  on  December  21, 1998. 

Becky  Baker, 

Secretary  of  the  Board. 

[FR  Doc.  98-34520  Filed  12-29-98;  8:45  am] 

MUMQ  CODE  7535-01 -U 


NATIONAL  SaENCE  FOUNDATION 

Notice  of  Intent  To  Seek  Approval  To 
Extend  and  Revise  a  Current 
Information  Collection 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  and  Request  for 
Comments. 

SUMMARY:  The  National  Science 
Fotmdation  (NSF)  is  announcing  plans 
to  request  renewal  of  this  collection.  In 
accordance  with  the  requirement  of 
Section  3506(c)(2)(A)  of  the  Paperwork 


Reduction  Act  of  1995  (Pub.  L.  104-13). 
we  are  providing  opporttmity  for  public 
comment  on  this  action.  After  obtaining 
and  considering  public  comment.  NSF 
will  prepare  the  submission  requesting 
that  Olvffl  approve  clearance  of  this 
collection  for  3  years. 
DATES:  Written  comments  on  this  notice 
must  be  received  by  March  1, 1999  to 
be  assured  of  consideration.  Comments 
received  after  that  date  will  be 
considered  to  the  extent  practicable. 
FOR  ADOrnONAL  INFORMATION  OR 
COMMENTS:  Contact  Suzanne  H. 
Plimpton,  Reports  Clearance  Officer, 
National  Science  Foundation,  4201 
Wilson  Boulevard,  Suite  295,  Arlington, 
Virginia  22230;  telephone  (703)  306- 
1125  X  2017;  or  send  e-mail  to 
splimpto@nsf.gov.  You  also  may  obtain 
a  copy  of  the  data  collection  instnunent 
and  instructions  fiY>m  Ms.  Plimpton. 
SUPPLEMB4TARY  INFORMATION: 

Title  of  Collection:  Survey  of  Research 
and  Development  Expenditures  at 
Universities  and  Colleges.  FY  1999 
through  FY  2001;  OMB  Control  Number 
3145-0100. 

Comments  are  invited  on  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Proposed  Renewal  Project:  Separately 
budgeted  current  fund  expenditures  on 
research  and  development  in  the 
sciences  and  engineering  performed  by 
universities  and  colleges  and  their 
affiliated  federally  funded  research  and 
development  centers — ^A  mail/electronic 
survey,  the  Survey  of  Scientific  and 
Engineering  Expenditvires  at 
Universities  and  Colleges,  originated  in 
fiscal  year  (FY)  1954  and  has  been 
conducted  annually  since  FY  1972.  The 
survey  is  the  academic  expenditure 
component  of  the  NSF  statistical 
program  that  seeks  to  provide  a  "central 
clearinghouse  for  the  collection, 
interpretation,  and  analysis  of  data  on 


the  availability  of.  and  the  current  and 
projected  need  for,  scientific  and 
technical  resources  in  the  United  States, 
and  to  provide  a  source  of  information 
for  policy  formulation  by  other  agencies 
of  the  Federal  government,"  as 
mandated  in  the  National  Science 
Foimdation  Act  of  1950. 

Use  of  the  Information:  The  proposed 
project  will  return  to  and  maintain  a  full 
survey  cycle  population  of  about  700 
institutions. 

The  survey  which  was  conducted  as 
a  full  survey  population  only  every  5 
years  and  as  a  statistical  sample  in  each 
of  the  4  intervening  years  was  based 
primarily  on  reducing  respondent 
burden.  Consistency  of  records  of  the 
non-sampled  institutions  and  frequent 
personnel  changes,  added  to  their 
bimien.  With  the  onset  of  Web-based 
data  collection  and  a  change  for  a 
minimum  requirement  of  $150K  in 
expenditures  for  any  master's  or 
bachelor's  degree-granting  institution, 
the  respondent  burden  and  timleness  is 
expected  to  decrease.  These  institutions 
account  for  over  98  percent  of  the 
Nation's  academic  R&O  funds.  The 
survey  has  provided  continuity  of 
statistics  on  R&D  expenditures  by 
source  of  funds  and  passed  through 
dollars:  by  science  &  engineering  (S&E) 
field,  and  separate  data  requested  on 
current  fund  expenditures  for  research 
equipment  by  S&E  field,  and  selected 
non-sdence  &  engineering  fields.  In 
addition.  Statistics  from  the  survey  are 
published  in  NSF's  annual  publication 
series  Academic  Science  and 
Engineering  R&D  Expenditures  and  are 
available  electronically  on  the  World 
Wide  Web. 

The  survey  will  be  mailed  primarily 
to  the  administrators  at  the  Institutional 
Research  Offices.  To  minimize  burden, 
institutions  are  provided  with  (in 
addition  to  paper  copy)  file 
specifications  needed  to  upload  data 
from  the  web  data  collection  system 
(http://www.qrc.com/exp). 
Approximately  65%  responded 
electronically  using  the  previous 
Automatic  Survey  Questionnaii^  on 
diskette  to  this  voluntary  survey  in  FY 
1997  and  a  total  response  rate  of  98.0% 
was  obtained.  Burden  estimates  are  as 
follows: 


Total  numt)er 
of  institutions 

Burden  hours 

-^                             Fiscal  year 

Doctorate- 
granting 

Masters- 
granting 

Bachelors  or 
below 

1997 

1996 

692 
692 

19.0 
21.5 

7.0 
7.1 

7.0 
6.2 
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Dated:  December  23, 1998. 
Suzanne  H.  Plimpton, 
Reports  Cleamnce  Officer. 
[FR  Doc  98-34393  Filed  12-29-98;  8:45  am] 
OIUJNQ  CODE  7856-01-U 


NATIONAL  TRANSPORTATION 
^FETY  BOARD 


icy  Recordkeeping/Reporting 
luirements  Under  Emergency 
lew  by  the  Office  of  Management 
^  Budget  (OMB) 

The  National  Transportation  Safety 
>ard  intends  to  submit  the  following 
96  below)  emergency  processing 
ublic  information  collection  request 
(ICR)  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  clearance 
^nder  the  paperwork  reduction  Act  of 
[1J995  (P.L.  104-13. 44  U.S.C.  Chapter 
35).  OMB  approval  is  being  requested 

Encurrently  with  this  submission.  A 
py  of  this  individual  ICR,  with 
plicable  supporting  documentation, 
Itiay  be  obtained  by  calling  the  National 
Transportation  Safety  Boaurd 
Depaitmental  Clearance  Officer,  Larry 
Crabill  (202)  314-6224.  Comments  and 

auestions  about  the  ICR  listed  below 
liould  be  directed  to  the  Office  of 
Information  and  Regulatory  Affeirs, 
Attn:  OMB  Desk  Officer  for  the  National 
Transportation  Safety  Board,  Office  of 
Management  and  Budget.  Room 
10102,725  17th  Street,  N.W., 
Washington,  D.C.  20503. 

Agency:  National  Transportation 
Safety  Board. 

Title:  Intrastate  Truck  Study 
^estionnaire. 

OMB  Number:  New. 

Frequency:  Once. 

Affected  Public:  Commercial  Motor 
Carriers. 

Number  of  Respondents:  3000. 

Estimated  time  per  respondent:  30 
[iMnutes. 

Total  Burden  Hours:  1500. 

Description:  The  National 
dransportation  Safety  Board  is  currently 
:  inducting  a  study  examining  intrastate 
■otor  carrier  operations  and  their 
mpact  on  transportation  safety. 
!  ommercial  motor  carriers  transport 
:  irgo  billions  of  mile  each  year.  Each 
]  ip  is  considered  either  intrastate  or 
1  iterstate  commerce  based  on  the 
I  Isstination  of  the  cargo  being 
transported.  While  interstate  operations 
are  subject  to  federal  regulations, 
intrastate  operations  are  subject  to  the 
laws  and  regulations  of  the  State  in 
Which  they  occur.  There  is  limited  data 
iivailable  regarding  intrastate  trucking 
I )  jerations  and  the  absence  of  such  data 


makes  it  impossible  to  identify  its 
impact  on  safety. 

Therefore,  the  National 
Transportation  Safety  Board  is  seeking 
clearance  to  obtain  data  from  motor 
carriers  to  evaluate  the  safety  of 
intrastate  operations. 

Dated:  December  21, 1998. 
Rhonda  Underwood, 
Federal  Register  Liaison  Officer. 
(FR  Doc.  98-34506  FUed  12-29-98;  8:45  am] 
BtUINQ  OOOE  7S3»-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards 

agency:  U.S.  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  renewal  of  the 
Advisory  Committee  on  Reactor 
Safeguards  (ACRS). 

SUMMARY:  The  Advisory  Committee  on 
Reactor  Safeguards  was  established  by 
Section  29  of  the  Atomic  Energy  Act 
(AEA)  in  1954.  Its  purpose  is  to  provide 
advice  to  the  Commission  with  regard  to 
the  hazards  of  proposed  or  existing 
reactor  facilities,  to  review  each 
application  for  a  construction  permit  or 
operating  license  for  certain  facilities 
specified  in  the  AEA,  and  such  other 
duties  as  the  Commission  may  request. 
The  AEA  as  amended  by  PL-100-456 
also  specifies  that  the  Defense  Nuclear 
Safety  Board  may  obtain  the  advice  and 
recommendations  of  the  ACRS. 

Membership  on  the  Committee 
includes  individuals  experienced  in 
reactor  operations,  management; 
probabilistic  risk  assessment;  analysis  of 
reactor  accident  phenomena;  design  of 
nuclear  power  plant  structures,  systems 
and  components;  and  mechanical,  dvil, 
and  electrical  engineering. 

The  Nuclear  Regulatory  Commission 
has  determined  that  renewal  of  the 
charter  for  the  ACRS  until  December  23, 
2000  is  in  the4>ublic  interest  in 
connection  with  the  statutory 
responsibilities  assigned  to  the  ACRS. 
This  action  is  being  taken  in  accordance 
with  the  Federal  Advisory  Committee 
Act. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  L  Bates,  Office  of  the  Secretary, 
NRC,  Washington,  DC  20555;  telephone: 
(301) 415-1963. 

Dated:  December  23, 1998. 
Andrew  L.  Batac, 

Advisory  Committee  Management  Officer. 
[FR  Doc  98-34569  FUed  12-29-98;  8:45  am] 
BIUMQ  COW  78M-M-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards,  Meeting  of  the 
Subcommittee  on  Reliabiiity  and 
Probabilistic  Risk  Assessment; 
Revised 

The  ACRS  Subcommittee  meeting  on 
Reliability  and  ProbabiUstic  Risk 
Assessment  scheduled  for  January  21, 
1999  has  been  rescheduled  for  Monday. 
January  25, 1999  atim  p.m..  in  Room 
T-2B3.  1 1545  RockviUe  Pike.  Rockville. 
Maryland.  The  Subcommittee  will 
discuss  the  possible  use  of  frequency- 
consequence  ctirves  in  risk-informed 
decisionmaking. 

The  Subcommittee  will  not  review 
proposed  options  to  make  10  CFR  50.59 
risk-informed  as  was  previously 
announced.  All  other  items  {>ertaining 
to  this  meeting  remain  the  same  as 
published  in  the  Federal  Register  on 
Wednesday,  December  23, 1998  (63  FR 
71171). 

For  further  information  contact:  Mr. 
Michael  T.  Markley,  cognizant  ACRS 
staff  engineer  (telephone  301/415-6885) 
between  7:30  a.m.  and  4:15  p.m.  (EST). 

Date:  December  23, 1998. 
MkhadT.Mukkjr. 

Acting  Chief.  Nuclear  Reactors  Rranch. 

(FR  Doc  98-34570  Filed  12-29-98;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Meeting  of  the 
Subcommittee  on  Planning  and 
Procedures;  Notice  of  Meeting 

The  ACRS  Subcommittee  on  Planning 
and  Procedures  will  hold  a  meeting  on 
January  27-29, 1999,  Executive  Board 
Room,  One  Bethesda  Metro  Center, 
Bethesda,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  pursuant 
to  5  U.S.C.  552b(c)  (2)  and  (6)  to  discuss 
organizational  and  personnel  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  the  ACRS,  and 
information  the  release  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 
Wednesday.  January  27, 1999 — 8:30 

a.m.  until  the  conclusion  of  business 
Thursday,  January  28. 1999—8:30  a.m. 

until  the  conclusion  of  business 
Friday.  January  29.  1999—8:30  a.m. 

until  12  KX)  Noon 
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The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
matters,  including:  ACRS  priorities  for 
CY  1999;  emerging  technical  issues;  and 
ACRS  report  to  the  Commission  on  the 
NRC  Safety  Research  Program.  The 
purpose  of  this  meeting  is  to  gather 
information,  analyze  relevant  issues  and 
facts,  and  to  formulate  proposed 
positions  and  actions,  as  appropriate, 
for  deliberation  by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  person  named 
below  five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made.  A  detail 
agenda  for  this  meeting  is  available  for 
downloading  or  viewing  on  the  internet 
at  httpJ/www.nrc.gov/ACRSACNW. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  canceled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportimity  to  present 
oral  statements,  and  the  time  allotted 
therefor  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  person.  Dr. 
John  T.  Larkins  (telephone:  301/415- 
7360)  between  7:30  a.m.  and  4:15  p.m. 
(EST).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  working 
days  prior  to  the  meeting  to  be  advised 
of  any  changes  to  the  schedule,  etc.,  that 
may  have  occiured. 

Dated:  December  23, 1998. 
Midiael  T.  Markley, 
Acting  Chief,  Nuclear  Reactors  Branch. 
[FR  Doc  98-34571  Filed  12-29-98;  8:45  am] 
BKIMQ  OOOE  TSW-OI-P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

DATES:  Weeks  of  December  28, 1998, 
January  4. 11,  and  18, 1999. 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Public  and  Closed. 


MATTERS  TO  BE  CONSIDERED: 
Week  of  December  28 

There  are  no  meetings  scheduled  for  the 
week  of  December  28, 1998. 

Week  of  January  4— Tentative 

Wednesday,  January  6 

11:30  a.m. 
Affirmation  Session  (Public  Meeting)  (if 
needed). 

Week  of  January  11 — ^Tentative 

Monday,  January  1 1 

2:00  p.m. 
Briefing  on  Risk-Informed  Initiatives 
(Public  Meeting). 

Tuesday,  January  12 

9:00  a.m. 
Briefing  on  Decommissioning  Criteria  for 
West  Valley  (Public  Meeting). 

Wednesday,  January  13 

10:00  a.m. 
Briefing  on  Reactor  Licensing  Initiatives 
(Public  Meeting). 
11:30  a.m. 
Affirmation  Session  (Public  Meeting)  (If 
Needed). 

Friday,  January  15 

9:00  a.m. 
Briefing  on  Investigative  Matters  (Closed — 
Ex.  5  ft  7). 
10:00  a.m! 
Briefing  by  Executive  Branch  (Closed — Ex. 
1). 

Week  of  January  18— Tentative 

Tuesday,  January  19 

2:00  p.m. 
Briefing  on  Status  of  Third  Party  Oversight 
of  Millstone  Station's  Employee 
Concerns  Program  and  Safety  Conscious 
Work  Environment  (Public  Meeting). 

Wednesday,  January  20 

9:30  a.m. 
Briefing  on  Reactor  Inspection, 
Enforcement  And  Assessment  (Public 
Meeting). 
11:00  a.m. 
Affirmation  Session  (Public  Meeting)  (If 

Needed). 
The  schedule  for  Commission  meetings  is 
subject  to  change  on  short  notice.  To  verify 
the  status  of  meetings,  call  (Recording) — 
(301)  415-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Bill  Hill  (301)  415-1661. 

*  •        •         •        * 

The  NRC  Commission  Meeting 
Schedule  can  be  foiuid  on  the  Internet 
at:  http://www.nrc.gov/SECY/smj/ 
schedule.htm 

•  •        •        *        * 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch.  Washington,  D.C.  20555  (301- 


145-1661).  In  addition,  distribution  of 
this  meeting  notice  over  the  Internet 
system  is  available.  If  you  are  interested 
in  receiving  this  Conunission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wmh@nrc.gov  or 
dkw@nrc.gov. 

Dated:  December  24, 1998. 
William  M.  Hill,  Jr.. 
SECY  Tracking  Officer,  Office  of  the 
Secretary. 

[FR  Doc.  98-34679  Filed  12-28-98;  12:01 
pm) 

BILUNQ  COOE  7SM-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice;  Applications  and 
Amendments  to  Facility  Operating 
Licenses  Involving  No  Significant 
Hazards  Considerations 

I.  Background 

Pursuant  to  Public  Law  97-415.  the 
U.S.  Nuclear  Regulatory  (Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954.  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  imder  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Conunission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  December  7, 
1998.  through  December  17, 1998.  The 
last  biweekly  notice  was  published  on 
December  16, 1998  (63  FR  69332). 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  (Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
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:  ifferent  kind  of  accident  from  any 
ibcident  previously  evaluated;  or  (3) 

Eolve  a  significant  reduction  in  a 
rgin  of  safety.  The  basis  for  this 
posed  determination  for  each 
itnendment  request  is  shown  below. 
The  Commission  is  seeking  public 
:pmments  on  this  proposed 
determination.  Any  comments  received 
Vfithin  30  days  after  the  date  of 
publication  of  this  notice  will  be 
(:bnsidered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
jisue  the  amendment  until  the 
ekpiration  of  the  30-day  notice  [wriod. 
However,  should  circimistances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
butdown  of  the  facility,  the 
'  immission  may  issue  the  license 
endment  before  the  expiration  of  the 
day  notice  period,  provided  that  its 
final  determination  is  that  the 
endment  involves  no  significant 

's  consideration.  The  final 
ermination  will  consider  all  public 
d  State  comments  received  before 
on  is  taken.  Should  the  Commission 
:e  this  action,  it  will  publish  in  the 
Fbderal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
ynil  occur  very  infrequently. 

!  Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administration  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
^mmission,  Washington,  DC  20555- 
QOOl,  and  should  cite  the  publication 
4ate  and  page  nimiber  of  this  Federal 
Riegister  notice.  Written  comments  may 
4^o  be  delivered  to  Room  6D22,  Two 
hite  Flint  North,  11545  Rockville 
,  Rockville,  Maryland  from  7:30 
to  4:15  p.m.  Federal  workdays, 
pies  of  written  comments  received 
y  be  examined  at  the  NRC  Public 
Dbcument  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC. 
The  filing  of  requests  for  a  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  January  29, 1999,  the  licensee  may 
'Q|e  a  request  for  a  hearing  with  respect 
tb  issuance  of  the  amendment  to  the 
^bject  fodlity  operating  license  and 

5y  person  whose  interest  may  be 
ected  by  this  proceeding  and  who 
shes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
fbpr  a  hearing  and  a  petition  for  leave  to 
itttervene.  Requests  for  a  hearing  and  a 

§(  itition  for  leave  to  intervene  shall  be 
ed  in  accordance  with  the 
C  '*  tmmission's  "Rules  of  Practice  for 


Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  ciirrent  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Dociunent  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  and  at  the  local  public 
document  room  for  the  particular 
facility  involved.  If  a  request  for  a  * 

hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  natiue  of  the 
petitioner's  right  imder  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
efiisct  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 


petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  fa'cts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  imder  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  tfie  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fiilly  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issuB  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
vfhen  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Docimient  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Coimsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to  the 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Conunission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(iHv)  and  2.714(d). 
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For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Docimient  Room,  the  Gelman 
Building,  2120  L  Street.  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  for  the  particular 
facility  involved. 

Carolina  Power  &■  Ug^t  Company,  et  a].. 
Docket  Nos.  50-325  and  50-324, 
Brunswick  Steam  Electric  Plant,  Units  1 
and  2,  Brunswick  County,  North 
Carolina 

Date  of  amendment  request:  October 
27, 1998. 

Description  of  amendment  request: 
The  Carolina  Power  &  Light  Company, 
licensee  for  the  Brunswid:  Steam 
Electric  Plant  (BSEP),  Unit  Nos.  1  and 
2,  proposed  amendments  to  the 
Operating  Licenses  for  the  BSEP  units. 
The  amendments  are  administrative  in 
nature  and  would  delete  various 
completed  license  conditions,  make 
editorial  changes,  and  provide  clarifying 
information. 

The  licensee  has  concluded  that  the 
proposed  license  amendments  do  not 
involve  a  Significant  Hazards 
Consideration.  In  support  of  this 
determination,  an  evaluation  of  each  of 
the  three  standards  set  forth  in  10  CFR 
50.92  is  provided  below. 

Basis  for  a  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee,has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  license  amendments 
do  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  changes  revise  the 
BSEP,  Unit  Nos.  1  and  2,  Facility 
Operating  Licenses  to  delete  various 
license  conditions  that  have  been 
completed,.make  editorial  changes,  and 
provide  clarifying  information.  The 
changes  are  administrative  and  only 
provide  updated  and  clarifying 
information.  No  physical  or  operational 
changes  to  the  facility  will  result  from 
the  proposed  changes.  Therefore,  the 
proposed  license  amendments  do  not 
involve  an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  license  amendments 
will  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  changes  revise  the 
BSEP,  Unit  Nos.  1  and  2,  Facility 
Operating  Licenses  to  delete  various 
license  conditions  that  have  been 


completed,  make  editorial  changes,  and 
provide  clarifying  information.  The 
changes  are  administrative  and  only 
provide  u{>dated  and  clarifying 
information.  The  proposed  license 
amendments  do  not  alter  any  plant 
operation  and  will  not  result  in  a 
physical  change  to  the  facility. 
Therefore,  the  proposed  license 
amendments  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  license  amendments 
do  not  involve  a  significant  reduction  in 
a  margin  of  safety. 

The  proposed  changes  revise  the 
BSEP,  Unit  Nos.  1  and  2,  Facility 
Operating  Licenses  to  delete  various 
license  conditions  that  have  been 
completed,  make  editorial  changes,  and 
provide  clarifying  information.  The 
changes  are  administrative  and  only 
provide  updated  and  clarifying 
information.  No  physical  or  operational 
changes  to  the  facility  will  result  from 
the  proposed  changes.  Therefore,  the 
proposed  license  amendments  do  not 
involve  a  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington,  WilUam  Madison  Randall 
Library,  601  S.  College  Road, 
Wihnington,  North  Carolina  28403- 
3297. 

Attorney  for  licensee:  William  D. 
Johnson,  Vice  President  and  Senior 
Counsel,  Carolina  Power  &  Light 
Company,  Post  Office  Box  1551. 
Raleigh,  North  Carolina  27602. 

NRC  Project  Director:  Frederick  J. 
Hebdon. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-237  and  50-249, 
Dresden  Nuclear  Power  Station.  Units  2 
and  3,  Grundy  County,  Illinois,  Docket 
Nos.  50-254  and  50-265.  Quad  Cities 
Nuclear  Power  Station,  Units  1  and  2, 
Rock  Island  County,  Illinois 

Date  of  application  for  amendment 
request:  November  30, 1998. 

Description  of  amendment  request: 
This  amendment  request  proposes  to 
relocate,  to  a  licensee  controlled 
document,  the  requirement  for  removal 
of  the  Reactor  Protection  System  (RPS) 
shorting  links.  Removal  of  the  shorting 
links  enables  a  non-coincident  scram  on 


high  neutron  flux  as  detected  by  the 
Source  Range  Monitors  (SRMs). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Does  the  change  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  RPS  shorting  links  are  not 
precursors  to  any  previously  evaluated 
accident.  The  Source  Range  Monitors 
(SRMs),  and  the  ability  of  the  SRMs  to 
provide  a  RPS  trip,  are  also  not 
precursors  to  any  previously  evaluated 
accident.  Therefore,  relocating  the  RPS 
shorting  link  requirement  to 
administrative  controls  (the  Updated 
Final  Safety  Analysis  Report  (UFSAR)] 
will  not  increase  the  probability  of  an 
accident  previously  evaluated. 

The  RPS  shorting  links  are  not 
assumed  to  be  removed  in  any  accident 
analysis,  and  the  SRMs  are  not  assumed 
to  provide  a  RPS  trip  in  any  accident 
analysis.  The  refueling  interlocks  and 
SHUTDOWN  MARGIN  calculations  will 
continue  to  provide  assurance  of 
reactivity  control.  Therefore,  relocating 
the  RPS  shorting  link  requirements  to 
administrative  controls  [the  UFSAR] 
will  not  increase  the  consequences  of  an 
accident  previously  evaluated. 

The  RPS  shorting  link  requirements 
will  be  relocated  to  administrative 
controls  that  are  administered  pursuant 
to  the  requirements  of  10  CFR  50.59, 
thereby  reducing  the  level  of  regulatory 
control.  The  level  of  regulatory  control 
has  no  impact  on  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Consequently,  this  proposed 
amendment  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Does  the  change  create  the  possibility 
of  a  new  or  different  kind  of  accident 
from  any  accident  previously  evaluated? 

Relocating  the  RPS  shorting  link 
requirements  to  administrative  controls 
[the  UFSAR]  does  not  create  any  new 
failiu«  mechanisms.  No  new  equipment 
wall  be  installed  or  utilized,  and  no  new 
operating  conditions  will  be  initiated  as 
a  result  of  this  change.  Therefore,  the 
proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  refuel  interlocks  and 
SHUTDOWN  MARGIN  calculations  will 
continue  to  ensure  that  the  reactor  stays 
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nibcritical  in  tlie  Refuel  Mode.  The 
margin  to  safety  as  represented  by  the 
SHUTDOWN  MARGIN  designed  into 
the  core  and  verified  in  the 
SHUTDOWN  MARGIN  calculations  will 
)e  unaffected  by  relocation  of  the  RPS 
shorting  link  requirements  to 
administrative  controls  (the  UFSAR). 
rhe  margin  to  safety  as  represented  by 
lie  fuel  bimdle  drop  assumptions 
irotected  by  the  refiiel  interlocks  will  be 

affected.  In  addition,  no  accident 

alysis  assumes  that  the  RPS  shorting 
are  removed.  In  addition,  the  RPS 

orting  link  requirements  will  be 

located  to  administrative  controls  [the 
SAR]  for  which  future  change  will  be 
evaluated  pursuant  to  the  requirements 
of  10  CFR  50.59.  Therefore,  there  will  be 
DO  change  in  the  types  or  significant 
increase  in  the  amounts  of  any  effluents 
released  offeite,  and,  thus,  these  changes 
do  not  involve  a  significant  reduction  in 
the  margin  of  safety. 

The  NRG  staff  has  reviewed  the 
icensee's  analysis  and,  based  on  this 
eview,  it  appears  that  the  three 
rtandards  of  10  CFR  50.92(c)  are 
»tisfied.  Therefore,  the  NRG  staff 
proposes  to  determine  that  the 
amendments  requested  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  for  Dresden,  Morris  Area 

blic  Library  District,  604  Liberty 
itreet,  Morris,  Illinois  60450;  for  Quad 

[ties,  Dixon  Public  Library,  221 

nnepin  Avenue,  Dixon,  Illinois 
1021. 

Attorney  for  licensee:  Michael  I. 

Her,  Esquire;  Sidley  and  Austin,  One 
irst  National  Plaza,  Ghicago,  Illinois 
S0603. 

NRC  Project  Director:  Stuart  A. 
Richards. 


Flo 


'lorida  Power  Corporation,  et  al.  (FPC), 
Docket  No.  50-302,  Crystal  River 
Nuclear  Generating  Plant,  Unit  No.  3 
CR-3),  Citrus  County,  Florida 

Date  of  amendment  request:  October 
)0, 1998  (LAR-236). 

Description  of  amendment  request: 
rhe  proposed  amendment  would 
:hange  the  Grystal  River  Unit  3  (GR-3) 
mproved  Technical  Specifications  (ITS) 
Section  5.6.2.19,  Section  3.4.11,  Bases 
3.4.11  and  Bases  3.4.3.  The  changes 
reflect  the  use  of  fluence  methodology 
lescribed  in  Topical  Report  BAW- 
5241P,  "Fluence  and  Uncertainty 
Methodologies,"  and  the  use  of 
\merican  Society  of  Mechanical 
Engineers  (ASME)  Gode  Gase  N-514, 
'Low  Temperature  Overpressure 
*rotection,"  for  developing  Low 
Temperature  Overpressure  Protection 
LTOP)  limits.  Reference  to  Topical 
leport  BAW-1543A,  "Integrated 


Reactor  Vessel  Surveillance  Program," 
was  also  added  to  ITS  Section  5.6.2.19. 
ITS  Section  3.4.11  (Low  Temperature 
Overpressure  Protection  System),  was 
revised  to  reflect  the  new  LTOP  limits 
based  on  revised  fluence  projections 
through  32  Effective  Full  Power  Years 
(EFPY).  The  Pressure/Temperature  (P/T) 
Limits  Report  is  being  revised  to  reflect 
the  new  P/T  limits  for  heatup, 
cooldown.  hydrostatic  and  leak  test,  and 
to  incorporate  the  GR-3  LTOP  curve. 

Rasis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  GFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below. 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

LAR  [License  Amendment  Request) 
#236  proposes  several  changes  to  the 
rrS  operational  limits.  These  changes 
are  being  proposed  to  maintain  the 
necessary  margins  of  safety  through  32 
EFPY  using  analyses  based  on 
methodologies  that  have  been 
previously  approved  for  use  at  GR-3, 
ASME  Code  Case  N-514  and  LTOP  SER 
[Safety  Evaluation  Report],  and  are 
currently  being  reviewed  by  the  NRG 
staff: 

—NRG  to  FPC  letter,  3N1293-30,  dated 
December  20, 1993,  "Grystal  River 
Unit  3 — Issuance  of  Amendment  RE: 
Improved  Technical  Specifications 
(TAG  No.  M74563)" 
—NRG  to  FPC  letter,  3N1297-16.  dated 
December  22, 1997.  "Grystal  River 
Unit  3 — Staff  Evaluation  and  Issuance 
of  Amendment  RE:  Low-Temperature 
Overpressiue  Protection  (TAG  No. 
M99277)" 
—NRC  to  FPC  letter.  3N079705,  dated 
July  3, 1997,  "Grystal  River  3— 
Exemption  firom  Requirements  of  10 
GFR  50.60,  Acceptance  Criteria  for 
Fracture  Prevention  for  Lightwater 
Nuclear  Power  Reactors  for  Normal 
Operation  (TAG  No.  M98380)" 
— BAW-2241P,  "Fluence  and 
Uncertainty  Metliodologies" 
The  limiting  transient  for  LTOP 
remains  a  failed-open  makeup  valve. 
Existing  LTOP  controls  (maximiun  of 
one  makeup  pump  capable  of  injecting 
into  the  RCS  [reactor  coolant  system], 
high  pressure  injection  (HPI) 
deactivated,  the  GFTs  [core  flood  tanks] 
isolated,  pressure  relief  capability  and 
maintaining  a  gas  volume  in  the  RCS) 
remain  unchanged  from  the  current  ITS 
3.4.11  as  approved  by  Reference  3, 
except  the  setpoints  proposed  herein. 
The  setpoints  are  being  updated  to 
reflect  the  new  32  EFPY  fluence 


analysis  and  P/T  limits.  Therefore,  this 
change  does  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  any  accident 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  changes  will  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  previously 
evaluated  since  they  do  not  introduce 
new  systems,  failure  modes  or  plant 
pertiubations.  Therefore,  this  change 
does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  fitim  any 
previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  will  not 
involve  a  significant  reduction  in  the 
margin  of  safety  since  the  proposed  P/ 
T  limitations  have  been  developed 
consistent  with  the  requirements  of  10 
CFR  50.60.  The  operational  limits  have 
been  developed  to  maintain  the 
necessary  margins  of  safety  as  defined 
by  ASME  through  32  EFPY  using 
methodologies  previously  reviewed  and 
approved  by  the  NRC.  The  objective  of 
these  limits  is  to  prevent  non-ductile 
failure  during  any  normal  operating 
condition,  including  anticipated 
operational  occurrences  and  system 
hydrostatic  tests. 

The  LTOP  safety  factors  are  based  on 
reanalyzed  conditions  for  32  EFPY  of 
operation  utilizing  methodology 
contained  in  ASN&  Gode  Case  N-514 
which  has  been  approved  for  use  at  GR- 
3.  The  Code  Case  provides  an  acceptable 
margin  of  safety  against  flaw  initiation 
and  reactor  vessel  failure.  The 
application  of  Gode  Gase  N-514  for  GR- 
3  ensures  an  acceptable  level  of  safety. 
Therefore,  this  change  does  not  involve 
a  significant  reduction  in  the  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 

Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Coastal  Region  Library,  8619 
W.  Grystal  Street,  Costal  River,  Florida 
34428. 

Attorney  for  licensee:  R.  Alexander 
Glenn,  General  Counsel,  Florida  Power 
Corporation,  MAC-A5A.  P.  O.  Box 
14024.  St.  Petersburg,  Florida  33733- 
4042. 

NRC  Project  Director:  Frederick  J. 
Hebdon. 
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Florida  Power  Corporation,  et  al.. 
Docket  No.  50-302.  Crystal  River 
Nuclear  Generating  Plant.  Unit  No.  3 
(CR-3).  Citrus  County.  Florida 

Date  of  amendment  request:  October 
30, 1998. 

Description  of  amendment  request: 
The  proposed  amendment  requests 
approval  of  a  change  to  the  Crystal  River 
Unit  3  (CR-3)  Final  Safety  Analysis 
Report  (FSAR)  regarding  the 
methodology  for  performing  the  Spent 
Fuel  Pool  (SFP)  B  criticality  analysis. 
Recent  Boraflex  samples  from  the  SFP  B 
demonstrate  a  weight  loss  in  excess  of 
the  available  margin  within  the  current 
licensing  basis  calculation.  The 
criticality  analysis  calodations 
proposed  in  this  amendment  request 
demonstrate  that  the  bumup/ 
enrichment  curves  in  the  current 
Improved  Technical  Specifications  (ITS) 
have  sufficient  margin  to  accommodate 
up  to  a  20%  loss  in  Boraflex  neutron 
absorption,  and  still  maintain  SFP  B  at 
less  than  or  equal  to  0.95  k-efiiactive 
when  fully  loaded  and  flooded  with 
unborated  water.  Florida  Power 
Corporation  has  concluded  that  the 
change  in  the  criticality  analysis 
methodology  represents  an  uiueviewed 
safiBty  question,  and  thus  requires  prior 
NRC  approval. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below. 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

No.  The  two  possible  accidents  are: 

(1)  criticality  during  normal  storage  and 

(2)  criticality  due  to  a  misloaded  Kiel 
assembly  during  handling  fuel.  Each  are 
discussed  below: 

(1)  Criticality  during  normal  storage. 

For  criticality  during  normal  storage 
to  occur,  there  must  be  a  loss  of  negative 
reactivity  since  an  addition  of  positive 
reactivity  is  not  possible  without  fiiel 
movement.  A  loss  in  negative  reactivity 
could  result  only  from  reduction  in 
Boraflex  inventory  below  that  needed  to 
meet  the  design  basis.  The  proposed 
criticality  analysis  for  Spent  Fuel  Pool 
B  demonstrates  that  Spent  Fuel  Pool  B 
is  capable  of  maintaining  the  design 
basis  requirement  of  k-effective  less 
than  or  equal  to  0.95  when  flooded  with 
unborated  water  and  with  a  loss  of  up 
to  20%  of  the  Boraflex  absorber 
material.  Therefore,  allowing  up  to  20% 
Boraflex  loss  with  the  new  analysis  does 
not  significantly  increase  the  probability 
of  an  accident  previously  evaluated. 


(2)  Criticality  during  fiiel  handling. 

Criticality  during  fuel  handling  could 
occur  due  to  loss  of  negative  reactivity, 
or  the  addition  of  positive  reactivity. 
Loss  of  negative  reactivity  could  result 
from  loss  of  Boraflex  as  discussed 
above. 

Addition  of  positive  reactivity  would 
result  fiiim  the  misleading  of  fuel  in  a 
fashion  not  in  accordance  with  ITS  LCO 
3.7.15,  such  as  the  misleading  of  a  fresh 
5.05%  enriched  fuel  assembly  into 
Region  2  or  side-by-side  with  another 
fresh  fiiel  assembly  in  Region  1.  The 
minimum  required  boron  concentration 
of  ITS  LCO  3.7.14  and  CR-3  FSAR 
9.3.2.1.2  are  intended  to  compensate  for 
just  such  an  accident.  Consistent  with 
the  double-contingency  principle,  a 
boron  dilution  is  not  required  to  be 
considered  concurrent  with  a  misloaded 
new  fiiel  assembly  (bases  of  ITS  LCO 
3.7.14).  The  use  of  a  new  calculational 
method  will  not  increase  the  probability 
of  fuel  assembly  misleading.  A  boron 
dilution  event  without  an 
accompanying  misloaded  fuel  assembly 
is  not  impacted  by  the  new  criticality 
analysis,  since  the  design  basis  allows 
for  unborated  water  for  normal  storage 
conditions. 

Therefore,  since  the  proposed 
criticality  analysis  does  not  increase  the 
probability  of  a  misloaded  fuel 
assembly,  the  probability  of  an 
occurrence  of  an  accident  previously 
evaluated  is  not  significantly  increased. 

Boraflex  is  credited  with  preventing 
inadvertent  criticaUty.  It  is  not  credited 
with  mitigating  the  effects,  or  dose 
consequences,  to  the  public  or  to  plant 
personnel  from  an  inadvertent 
criticality.  The  criticality  analysis  does 
not  affect  or  mitigate  the  dose 
consequences  to  the  public  or  plant 
personnel  bom  an  inadvertent 
criticaUty. 

There  are  no  other  SAR  accidents  that 
could  be  afliacted.  Therefore,  the  use  of 
the  proposed  criticality  analysis,  does 
not  significantly  increase  the 
consequences  of  an  accident  previously 
evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

No.  The  only  purpose,  or  function,  of 
Boraflex  is  reactivity  control.  Therefore, 
the  use  of  the  proposed  criticality 
analysis  can  only  result  in  reactivity 
related  accidents,  such  as  an  inadvertent 
criticality.  Though  a  spent  fuel  pool 
criticality  accident  is  not  discussed  in 
detail,  a  calculation  to  ensure  such  an 
accident  could  not  occur  is  referenced 
by  both  FSAR  9.3  and  9.6.  Therefore, 
this  is  an  accident  already  discussed  by 
the  SAR  and  dependence  on  a  new 
criticality  analysis  does  not  create  the 


possibility  of  an  accident  of  a  new  or 
different  kind  than  any  previously 
evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

No.  The  proposed  analysis 
demonstrates  diat  the  safety  function 
and  design  basis  are  met  even  for  a 
Boraflex  loss  of  up  to  20%.  Though  the 
proposed  criticality  analysis 
methodology  is  more  realistic,  and  has 
been  licensed  at  other  sites,  it  is  less 
conservative  than  the  existing,  NRC 
approved  analysis  that  is  currently  part 
of  the  CR-3  licensing  basis. 
Additionally,  it  permits  operation  with 
a  greater  loss  of  Boraflex  than  the 
existing  analysis. 

The  current  licensing  basis,  BAW- 
2209,  "Crystal  River  Unit  3  Spent  Fuel 
Storage  Pool  Criticality  Analysis", 
provides  the  analytical  basis  of  both  ITS 
LCO  3.7.14  and  LCO  3.7.15.  This 
analysis  uses  very  conservative 
assumptions  and  methodologies,  and 
results  in  very  little  margin  remaining 
for  identified  Boraflex  loss.  The  margin 
of  safety,  although  less  than  previously 
evaluated,  is  not  significantly  reduced 
with  reliance  on  the  current  criticality 
analysis.  The  margin  of  safety  is 
restored  with  use  of  the  proposed 
criticality  analysis.  Therefore,  the 
margin  of  safety  is  not  significantly 
reduced  with  use  of  the  proposed 
criticality  analysis. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 

Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Coastal  Region  Library,  8619 
W.  Crystal  Street,  Costal  River,  Florida 
34428. 

Attorney  for  licensee:  R.  Alexander 
Glenn,  General  Counsel,  Florida  Power 
Corporation,  MAC-A5A,  P.  O.  Box 
14042,  St.  Petersburg,  Florida  33733- 
4042. 

NRC  Project  Director:  Frederick  J. 
Hebdon. 

Florida  Power  Corporation,  et  al.. 
Docket  No.  50-302.  Crystal  River 
Nuclear  Generating  Plant.  Unit  No.  3 
(CR-3).  Citrus  County.  Florida 

Date  of  amendment  request: 
November  23, 1998. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  CR-3  Improved  Technical 
Specifications  (ITS)  to  raise  the 
Engineered  Safeguards  Actuation 
System  (ESAS)  setpoint  for  reactor 
coolant  system  (RCS)  low  pressure  bom 
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1  500  psig  to  1625  psig.  This  change  is 
i  itended  to  provide  for  earlier  actuation 
( I  high  pressure  injection  (HPI) 
f  illowing  certain  small  break  loss  of 
c  oolant  accidents  and  result  in  a  lower 
l^eak  center  line  temperature  (PCT) 
during  these  transients.  The 
applicability  requirement  for  ESAS 
lOperability  would  be  changed  from 
greater  than  1700  psig  to  greater  than 
1800  psig  to  maintain  the  previous 
margin  above  the  ESAS  setpoint. 
Similarly,  the  reactor  protection  system 
(RPS)  setpoint  for  KCS  low  pressure  and 
~  e  RPS  setpoint  for  Shutdown  Bypass 
CS  High  Pressure)  would  each  be 
ised  by  100  psig  to  maintain  the 
revious  pressure  margins.  In  addition, 
Surveillance  Requirement  3.5.2.5  would 
ibe  revised  such  mat  valves  in  the  HPI 
iftowpath  that  are  throttled  to  balance 
dow  between  the  four  HPI  lines  would 
be  verified  in  the  correct  position.  The 
leed  for  these  changes  resulted  from 
lanned  modifications  to  the  HPI 
stem  to  improve  performance  and 
liability  of  this  system.  Changes  to  ITS 
ases  necessitated  by  the  system 
modifications  and  setpoint  changes  are 
included  in  the  submittal. 
Basis  for  proposed  no  significant 
azards  consideration  determination: 

required  by  10  CFR  50.91(a).  the 
censee  has  provided  its  analysis  of  the 

ue  of  no  significant  hazards 
lonsideration,  which  is  presented 
below. 

1.  Does  not  involve  a  significant 
i  ocrease  in  the  probability  or 
( onsequences  of  an  accident  previously 
( valuated. 

The  setpoint  changes  for  reactor  trip 
I  nd  High  Pressure  Injection  (HPI) 
I  ctuation  will  result  in  a  very  small 
I  ipproximately  one-percent)  increase  in 
^e  probability  for  reactor  trips.  Review 
^f  industry  data  shows  that  this  increase 

not  significant.  The  revised  accident 
Analysis  has  determined  that  transients 
which  reduce  Reactor  Coolant  System 
i^CS)  pressure  below  the  new  setpoints, 
warrant  the  associated  action. 
Engineered  Safeguards  Actuation 
System  (ESAS)  and  Reactor  Protection 
^ystem  (RPS)  actuations  are  used  to 
ndtigate  accidents  and  are  not  the 
initiator  of  analyzed  accidents, 
lerefore,  the  probability  of  previously 
aluated  accidents  is  not  affected. 
lU'S  and  ESAS  functions  are  assumed 
actuate  to  mitigate  transients.  The 
sed  setpoints  will  ensiire  earlier 
ation  of  the  RPS  and  ESAS  on  a  low 
CS  pressure  condition.  Raising  the 
i^SAS  Low  RCS  Pressure  Setpoint  will 
|0nsure  earlier  automatic  HPI  actuation 
lor  a  portion  of  the  spectrum  of  pressure 
decreasirig  events.  For  rapid 
(  epressurization  events,  such  as  main 


steam  line  break  and  large  break  Loss  of 
Coolant  Accident  (LOCA),  this  will  have 
little  impact.  For  slower  events,  or  those 
that  do  not  reach  the  current  setpoint 
during  the  initial  subcooled  blowdown 
phase.  HPI  will  be  automatically 
initiated  substantially  earlier  in  the 
event.  This  will  increase  the  integrated 
HPI  flow  to  the  RCS  during  the  time  the 
core  is  likely  to  be  imcovered,  thereby 
reducing  the  consequential  PCT.  This 
additional  flow  resiilts  in  a  significant 
peak  clad  temperature  (PCT)  decrease 
for  small  break  LOCA  scenarios  less 
than  0.07  square  feet.  Based  on  the 
above,  the  consequences  of  previously 
evaluated  accidents  will  not  be 
increased. 

The  HPI  system  characteristics  will 
not  be  affected  such  that  the  probability 
of  any  accident  is  increased.  The  system 
flow  restriction  for  protection  from  low 
temperature  overpressure  (LTOP)  events 
will  be  maintained.  The  HPI  system  is 
used  for  accident  mitigation  and  is  not 
the  initiator  of  evaluated  accidents  other 
than  LTOP.  The  proposed  surveillance 
changes  will  ensure  that  all  valves 
throttled  in  the  HPI  flowpath  are 
verified  and  secured  in  the  correct 
position.  The  throttle  valves  and  stop 
check  valves  will  be  positioned  to 
ensure  HPI  flow  is  within  analyzed 
limits.  Therefore,  the  consequences  of 
accidents  that  rely  on  HPI  flow  will  not 
be  increased. 

Based  on  the  above  evaluation,  the 
probability  or  consequences  of 
evaluated  accidents  are  not  significantly 
increased  by  these  changes. 

2.  Does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated. 

The  change  to  RPS  and  ESAS 
setpoints  will  not  change  the  functions 
of  plant  equipment,  no  new  system 
interactions  will  be  created,  and  no  new 
failure  modes  will  be  introduced.  The 
setpoint  changes  will  permit  earlier 
actuation  for  the  associated  actions. 
However,  no  new  plant  conditions  will 
be  introduced  by  the  setpoint  changes. 

The  HPI  modifications  include  the 
installation  of  throttle  valves  that  will 
change  the  flow  characteristics  of  the 
system.  The  new  throttle  valves  are 
manual  valves  that  will  be  secured  in 
position.  The  revised  surveillance 
requirements  will  ensure  these  valves 
are  positioned  such  that  HPI  flow  is 
within  analyzed  limits.  Therefore,  no 
conditions  are  created  that  could  cause 
a  new  t)rpe  of  accident. 

Based  on  the  above  evaluation,  these 
changes  cannot  create  the  possibility  of 
an  accident  of  a  different  type  than 
previously  evaluated  in  the  [Safety 
Analysis  Report]  SAR. 


3.  Does  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  safety  function  of  the  affected 
portions  of  the  RPS  and  ESAS  systems 
is  to  actuate  their  respective  functions  if 
RCS  pressure  drops  below  the  setpoint. 
The  raised  RPS  and  ESAS  setpoinU  will 
provide  earlier  actuation  for  these 
protective  features.  These  changes  will 
increase  the  margin  of  safety  provided 
by  the  associated  Technical 
Specifications. 

The  safety  function  of  the  HPI  system 
is  to  provide  cooling  to  limit  fuel  peak 
clad  temperature.  The  revised 
siuveillance  requirements  will  ensine 
valves  are  positioned  such  that  HPI  flow 
is  within  analyzed  limits.  Therefore,  the 
margin  of  safety  provided  by  the  HPI 
surveillance  requirements  is 
maintained. 

Based  on  the  above  evaluation,  there 
is  no  reduction  in  the  margin  of  safety 
associated  with  the  equipment  and 
systems  affected  by  this  change. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 

Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Coastal  Region  Library.  8619 
W.  Crystal  Street,  C^^stal  River.  Florida 
34428. 

Attorney  for  licensee:  R.  Alexander 
Glenn.  General  Counsel,  Florida  Power 
Corporation,  MAC— ASA.  P.  O.  Box 
14042.  St.  Peterebui]g.  Florida  33733- 
4042. 

NBC  Project  Director:  Frederick  J. 
Hebdon. 

GPU  Nuclear.  Inc.,  et  al.  Docket  No.  50- 
289,  Three  Mile  Island  Nuclear  Station, 
Unit  No.  1,  Dauphin  County, 
Pennsylvania 

Date  of  amendment  request: 
December  3. 1998. 

Description  of  amendment  request: 
The  proposed  change  revises  the  TMI- 
1  Core  Protection  Safety  Limits  and  Core 
Protection  Safety  Bases,  as  specified  in 
Technical  Specification  Figures  2.1-1 
and  2.1-3.  to  provide  more  restrictive 
limits  which  reflect  the  decrease  in 
reactor  coolant  system  flow  resulting 
from  the  analysis  of  increased  once- 
through  steam  generator  (OTSG)  tube 
plugging  limits  (total  allowable  number 
of  tubes  plugged).  The  licensee  is 
currently  restricted  to  a  total  of  2,000 
tubes  plugged  in  both  OTSGs  which 
corresponds  to  6.4  percent  of  the  total 
niunber  of  tubes.  The  Ucensee's  more 
restrictive  Core  Protection  Saifety  Limits 
reflect  the  reduction  in  reactor  coolant 
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flow  that  would  exist  if  an  average  of  20 
percent  of  the  OTSG  tubes  were 
plugged. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  involve  a 
significant  increase  in  the  probability  of 
occurrence  or  the  consequences  of  an 
accident  previously  evaluated.  An 
increase  in  the  average  steam  generator 
tube  plugging  (SGTP)  level  to  20% 
results  in  a  small  reduction  of  reactor 
coolant  system  (RCS)  flow  rates  and 
primary  to  secondary  heat  transfer. 
These  changes  result  in  small  changes  to 
the  primary  and  secondary  side 
operating  parameters,  and  do  not  result 
in  any  additional  challenges  to  plant 
equipment.  The  proposed  Technical 
Specification  Changes  resulting  bom  the 
increase  in  allowable  tube  plugging 
limits  are  more  restrictive  but  remain 
bounded  by  the  existing  reactor 
protection  system  (RPS)  trip  setpoints. 
The  assessment  of  the  NSSS  [nuclear 
steam  supply  system]  primary 
components,  including  the  reactor 
pressure  vessel,  reactor  core,  reactor 
coolant  pimip,  steam  generator, 
pressurizer,  control  rod  drive 
mechanisms,  and  RCS  piping  concluded 
that  the  integrity  of  these  components 
will  be  una^cted  by  the  increase  in 
average  SGTP  level. 

A  re-analysis  of  the  boimding 
Updated  Final  Safety  Analysis  Report 
(UFSAR)  Chapter  14  accidents, 
specifically  the  startup  accident,  loss  of 
coolant  flow,  loss  of  feedwater.  and 
large  and  small  break  LCXZA 
demonstrated  compliance  with  the 
acceptance  criteria.  The  RCS  pressure 
boimdary  is  not  challenged,  and  the 
DNBR  (departure  from  nucleate  boiling 
ratio]  and  peak  clad  temperature  values 
remain  within  the  specified  limits  of  the 
licensing  basis.  An  analysis  of  the  loss 
of  electric  power  accident  demonstrated 
the  ability  of  the  plant  to  transition 
smoothly  to  natural  circulation  with  an 
average  of  20%  SGTP  or  with 
asymmetric  plugging.  It  was  also 
determined  that  the  cujrrent  mass  and 
energy  release  data  used  for  the 
containment  integrity  and  equipment 
qualification  remain  boimding.  Since 
the  design  requirements  and  safety 
limits  continue  to  be  met,  system 
functions  are  not  adversely  impacted, 
and  the  integrity  of  the  RCS  pressure 
boundary  is  not  challenged,  the 
radiological  consequences  remain 


unchanged.  Therefore,  this  activity  does 
not  involve  a  significant  increase  in  the 
probability  of  occurrence  or  the 
consequences  of  an  accident  previously 
evaluated. 

2.  Operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 
The  proposed  Technical  Specification 
changes  are  more  restrictive  core 
protection  safety  limits  but  remain 
bounded  by  the  existing  RPS  trip 
setpoints.  This  proposed  change  assures 
safe  operation  commensurate  with  the 
effects  of  steam  generator  tube  plugging. 
This  increase  in  the  average  level  of 
SGTP  to  20%  will  not  introduce  any 
new  accident  initiator  mechanisms.  No 
new  failure  modes  or  limiting  single 
failures  have  been  identified.  Since  the 
safety  and  design  requirements  continue 
to  be  met  and  the  integrity  of  the  RCS 
pressing  boundary  is  not  challenged,  no 
new  accident  scenarios  have  been 
created.  This  change  does  not  add  any 
new  equipment,  modify  any  interfaces 
with  existing  eqwpment,  or  change  the 
equipment  fiinction  or  the  method  of 
operating  the  equipment.  Reactor  core, 
RCS,  and  steam  generator  parameters 
remain  within  appropriate  design  limits 
during  normal  operation.  Therefore,  this 
activity  does  not  create  the  possibility  of 
a  new  or  diflerent  kind  of  accident  from 
any  previously  evaluated. 

3.  Operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  involve  a 
significant  reduction  in  a  margin  of 
safety.  The  existing  RPS  trip  setpoints 
boimd  the  proposed  Technical 
Specification  changes  resulting  fit>m 
20%  SGTP.  This  change  assures  safe 
operation  commensiuate  with  the 
effects  of  steam  generator  tube  plugging. 
The  TMI-1  DNB  design  basis.  RCS 
pressure  limits,  peak  clad  temperature 
limits  and  dose  criteria  are  maintained 
for  all  UFSAR  transients.  Therefore,  this 
activity  does  not  reduce  the  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Law/Government  Publications 
Section,  State  Library  of  Pennsylvania 
(REGIONAL  DEPOSITORY),  Wahiut 
Street  and  Commonwealth  Avenue,  Box 
1601,  Harrisburg,  PA  17105. 

Attorney  for  licensee:  Ernest  L.  Blake, 
Jr..  Esquire.  Shaw,  Pittman,  Potts  & 


Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  Cecil  O. 
Thomas. 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-410.  Nine  Mile  Point 
Nuclear  Station,  Unit  2  (NMP2),  Oswego 
County,  New  York 

Date  of  amendment  request: 
November  16, 1998. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Teclmical  Specifications  (TSs)  related  to 
the  implementation  of  systems  for  the 
detection  and  suppression  of  coupled 
neutronic/thermal-hydraulic 
instabilities  in  the  reactor.  Average 
Power  Range  Monitor  (APRM)  flow 
control  trip  reference  cards  will  initiate 
a  reactor  scram  to  limit  the  oscillation 
magnitude  at  reactor  trip  so  as  to  limit 
the  associated  Critical  Power  Ratio 
change  and,  in  conjunction  with 
Minimum  Critical  Power  Ratio  (MCPR) 
operating  limits,  assure  compliance 
with  the  MCPR  safety  limit.  In  addition, 
the  changes  would  increase  the  APRM 
flow  biased  neutron  flux  scram  and 
control  rod  block  settings  to  allow  plant 
operation  in  the  Extended  Load  Line 
Limit  Analysis  region.  Thus,  the 
proposed  changes  are  in  regard  to 
setpoints  and  calculations  ifcw  fiiel 
cladding  integrity  and  the  associated  TS 
Bases.  In  the  Bases  for  TS  2.1.1,  the 
proposed  change  would  reference  new 
equations  in  TS  2.1.2a.  In  TS  2.1.2a,  the 
proposed  change  would  be  to  the 
equation  for  determining  the  flow 
biased  APRM  scram  and  rod  block  trip 
setpoints.  In  the  Bases  for  TS  2.1.2a,  the 
proposed  change  would  reflect  the  new 
setpoints.  In  the  Bases  for  TS  2.2.2,  the 
proposed  change  would  be  to  the 
description  of  the  setpoint  methodology 
which  is  based  upon  General  Electric 
Report  NEDC-31336,  "GE 
Instrumentation  Setpoint 
Metiiodology."  In  Note  (m)  of  TS  Table 
3.6.2/4.6.2,  the  proposed  change  would 
be  to  the  calibration  range  for  die  APRM 
channel  setpoint.  In  the  Bases  for  TS 
3.6.2/4.6.2,  the  proposed  change  would 
be  to  the  equations  and  methodology  fw 
determining  APRM  scram  and  rod  block 
setpoints.  In  TS  6.9.1.f,  which  identifies 
documents  approved  by  NRC  for 
analytical  methods  used  to  determine 
core  operating  limits,  the  proposed 
change  would  add  "NEDO-32465-A, 
Reactor  Stability  Detect  and  Suppress 
Solutions  Licensing  Basis  Methodology 
for  Reload  Applications.  August  1996." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
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;  msideration,  which  is  presented 
lelow: 
The  operation  of  Nine  Mile  Point  Unit 
,  in  accordance  with  the  proposed 
i  1  mendment,  will  not  involve  a 
Significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
aluated. 

The  APRM  neutron  monitoring 
stem  is  not  an  initiator  or  a  precursor 
\6  an  accident.  The  neutron  monitoring 
ystem  monitors  the  power  level  of  the 
actor  core  and  provides  automatic 
re  protection  signals  in  the  event  of  a 
wer  transient.  A  Restricted  Region 
will  be  maintained  such  that  the 
probability  of  a  stability  event  is  not 
Increased.  Therefore,  the  proposed  TS 
dianges  cannot  affect  the  probability  of 
U  previously  evaluated  accident. 
[I  The  proposed  TS  changes  will  revise 
t)ie  APRM  flow-biased  neutron  flux 
Kxam  TS  setting  to  provide  automatic 
protection  to  assure  that  anticipated 
ppupled  neutronic/thermal-hydraulic 
^stabilities  will  not  compromise 
ttablished  fuel  safety  limits.  The 

posed  changes  will  result  in  a  more 
strictive  APRM  flow-biased  scram  trip 
tting  in  the  low  flow  regions  of  the 
iwer/flow  operating  map  (i.e.. 
rational  conditions  where  reactor 
^jistabilities  are  most  probable).  In  other 
words,  the  new  settings  will  provide  a 
Kram  sooner  (at  a  lower  power  level) 
tnan  the  existing  settings.  The 
associated  control  rod  block  setting  will 
^so  be  revised.  A  margin  between  the 
mntrol  rod  block  and  flux  scram  has 
been  determined  by  calculation. 
I  The  proposed  clianges  will  also  revise 
me  APRM  flow-biased  neutron  flux 
GCram  and  control  rod  block  TS  settings 
lb  provide  an  increase  above  the  current 
Malues  in  o[>erating  conditions  not 
susceptible  to  reactor  instabilities. 
I^pecifically,  the  proposed  changes  will 
qnplement  a  2%  increase  in  the 
ttialytical  limit  of  the  APRM  flow- 
biased  flux  scram  and  a  7%  increase  in 
the  analytical  limit  of  the  APRM  flow- 
biased  control  rod  block.  Evaluation 
aemonstrates  that  these  proposed 
p^lytical  limit  increases  have 
Uegligible  impact  on  the  transient  events 
k^ilts  for  NMPl  [Nine  Mile  Point  Unit 
all  as  doaunented  in  Chapter  XV  of  the 
NMPl  UFSAR,  (Updated  Final  Safety 
Analysis  Report],  including  the  limiting 
lent  events  which  are  reanalyzed 
ich  reload.  Of  the  twenty-five  (25) 
ient  events  analyzed  in  Section  XV 
Of  the  NMPl  UFSAR,  only  the 
Inadvertent  Startup  of  Cold 
Itecirculation  Loop  event  and  the 
Recirculation  Flow  Controller 
Malfunction — Increase  Flow  event  have 
lotentially  impacted  results.  The 
:^pter  XV  Control  Rod  Drop  Accident 


as  well  as  the  Tiubine  Trip  with  No 
Bypass  at  Partial  Power  event  were  also 
evaluated. 

For  the  Inadvertent  Startup  of  Cold 
Recirculation  Loop  event,  the  proposed 
2%  increase  in  the  high  neutron  flux 
scram  would  result  in  an  increase  in  the 
fuel  average  surface  heat  flux  response. 
However,  there  is  significant  margin 
between  the  surface  heat  flux  value  for 
this  event  and  the  current  limiting 
MCPR  (Minimum  Critical  Power  Ratio) 
event  (the  Feedwater  Controller  Failure 
Maximiun  Demand  event).  As  such,  any 
small  change  to  the  fuel  surface  heat 
flux  response  due  to  the  high  neutron 
flux  scram  analytical  limit  increase 
would  not  result  in  the  fuel  thermal 
margin  requirements  for  the  Inadvertent 
Startup  of  Cold  Recirculation  Loop 
event  to  exceed  the  MCPR  limits  set  by 
the  limiting  reload  analysis  event. 

The  reactor  neutron  flux  for  the 
Recirculation  Flow  Controller 
Malfunction — Increase  Flow  event  also 
showed  an  increasing  trend  from  its 
initial  value.  However,  the  peak 
response  for  this  parameter  (104%  of 
rated)  is  significantly  below  the  high 
neutron  flux  scram  analytical  limit. 
Accordingly,  the  proposed  increase  to 
the  high  neutron  flux  scram  analytical 
limit  does  not  affect  the  response  to  this 
transient  event. 

The  Control  Rod  Drop  Accident  is 
included  in  Chapter  XV  of  the  NMPl 
UFSAR.  As  noted  in  NEDE-24011-P-A, 
"GESTAR II:  General  Electric  Standard 
Application  for  Reactor  Fuel,"  the 
initial  power  burst  from  this  event  is 
terminated  by  the  Doppler  reactivity 
feedback  while  the  scram  provides  the 
final  event  termination  several  seconds 
later.  The  120%  APRM  scram  limit  was 
conservatively  chosen.  The  time  delay 
introduced  by  the  small  change  in 
analytical  limit  will  be  inconsequential 
due  to  the  extremely  rapid  power  rise 
for  this  event  (i.e.,  the  time  of  scram  for 
a  120%  analytical  limit  vs.  a  122% 
analytical  limit  is  essentially  the  same). 

The  proposed  Bases  changes  to  TS 
3.6.2/4.6.2  and  TS  2.2.2  simply  provide 
details  of  the  setpoint  methodology 
currently  used  as  well  as  specific 
allowable  values. 

Therefore,  the  proposed  TS  changes  to 
implement  a  more  restrictive  flow- 
biased  scram  setting  to  protect  against 
reactor  instabilities  and  the  proposed 
change  to  increase  the  high  neutron  flux 
scram  and  rod  block  analytical  limits  do 
not  result  in  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated. 

The  operation  of  Nine  Mile  Point  Unit 
1,  in  accordance  with  the  proposed 
amendment,  will  not  create  the 
possibility  of  a  new  or  different  kind  of 


accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  will  revise  the 
APRM  flow-biased  neutron  flux  scram 
TS  settings  to  assure  anticipated 
coupled  neutronic/thermal-hydraulic 
instabilities  will  not  compromise 
established  fuel  safety  limits  in  the  low 
flow  regions  of  the  power/flow 
operating  map  as  well  as  revise  the 
associated  control  rod  block  settings. 
These  changes  also  propose  a  2% 
increase  in  the  analytical  limit  of  the 
APRM  flow-biased  neutron  flux  scram 
and  a  7%  increase  in  the  analytical  limit 
of  the  APRM  flow-biased  control  rod 
block.  These  changes  do  not  introduce 
any  new  accident  precursors  and  do  not 
involve  any  alterations  to  plant 
configurations  which  could  initiate  a 
new  or  different  kind  of  accident.  The 
proposed  changes  do  not  affect  the 
intended  function  of  the  APRM  system 
nor  do  they  affect  the  operation  of  the 
system  in  a  way  which  would  create  a 
new  or  different  kind  of  accident. 

Therefore,  the  proposed  changes  will 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

The  operation  of  Nine  Mile  Point  Unit 
1,  in  accordance  with  the  proposed 
amendment,  will  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

More  conservative  APRM  flow-biased 
neutron  flux  scram  and  control  rod 
block  settings  will  be  implemented  in 
the  low  flow  regions  of  the  power/flow 

r  rating  map.  The  scram  setting 
nge  will  assure  that  anticipated 
coupled  neutronic/thermal-hydraulic 
instabilities  will  not  compromise 
established  fuel  safety  limits.  The 
proposed  changes  will  also  implement  a 
2%  increase  in  the  APRM  flow-biased 
neutron  flux  scram  and  a  7%  increase 
in  the  APRM  flow-biased  control  rod 
block  in  those  operating  regions  not 
susceptible  to  reactor  instabilities. 
Evaluation  demonstrates  that  these 
proposed  increases  have  negUgible 
impact  on  the  transient  events  or 
accident  results  for  NMPl.  The 
impacted  transient  events  are  either  not 
the  limiting  MCPR  event,  the  p>eak 
response  to  the  event  is  significantly 
below  the  high  neutron  flux  scram 
analytical  limit  or  in  the  case  of  the 
Control  Rod  Drop  Accident,  the  time 
delay  introduced  by  the  change  will  be 
inconsequential  due  to  the  extremely 
rapid  power  rise.  No  other  events  are 
adversely  affected.  Therefore,  the 
proposed  amendment  does  not  involve 
a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
Ucensee's  analysis  and,  based  on  this 
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review,  it  appears  that  the  three  -^ 

standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
detennine  that  the  amendment  request 
involves  no  significant  liazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Docimients 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mark  J. 
Wetterhahn,  Esquire,  Winston  &  Strawn, 
1400  L  Street.  NW.,  Washington,  DC 
20005-3502. 

NRC  Project  Director:  S.  Singh  Bajwa. 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-410.  Nine  h4ile  Point 
Nuclear  Station,  Unit  2  (NMP2).  Oswego 
County,  New  York 

Date  of  amendment  request: 
November  19, 1998. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  die  surveillance  firequencies  in 
Technical  Specifications  (TSs)  4.8.4.4a, 
"Surveillance  Requirements — Reactor 
Protection  System  Electric  Power 
Monitoring  (RPS  Logic),"  and  4.8.4.5a, 
"Surveillance  Requirements — ^Reactor 
Protection  Sy^em  Electric  Power 
Monitoring  (Scram  Solenoids),"  to 
reqviire  channel  functional  testing  of  the 
RPS  Motor  Generator  Set  (M/G)  and  RPS 
Uninterruptible  Power  Supplies  (UPS) 
Electrical  Protection  Assemblies  (EPAs) 
at  least  once  every  6  months.  These  TSs 
currently  require  that  channel 
functional  testing  be  performed  each 
time  the  plant  is  in  cold  shutdown  for 
a  period  of  more  than  24  hours,  unless 
performed  within  the  previous  6 
months. 

Basis  for  proposed  no  significcmt 
hazards  consideration  determination: 
During  the  last  refueling  outage,  the 
licensee  modified  the  Nine  Mile  Point 
Unit  No.  2  (NMP2)  design  for  the  RPS 
M/G  and  RPS  UPS  EPAs  to  provide 
relay  actuated  protection  systems.  The 
relays  of  the  new  design  may  be 
individually  isolated  from  an  essential 
power  circuit  for  testing  and  may  be 
actuated  without  tripping  the  associated 
breaker.  The  relay  actuated  system  will 
allow  the  EPA  system  monitoring  an 
essential  power  supply  to  be 
functionally  tested  with  the  plant  on- 
line. The  EPA  relay  actuation  setpoints 
are  not  affected  by  the  modification  or 
the  proposed  TS  changes.  The  licensee 
states  that  the  design,  installation,  and 
testing  of  the  new  luiits  meet  the  criteria 
of  the  same  standards  that  were  applied 
to  the  previous  units. 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 


issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  operation  of  Nine  Mile  Point  Unit 
2,  in  accordance  with  the  proposed 
amendment,  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  affect 
surveillance  testing  firequency  only.  The 
new  relay  actuated  protection  system 
design  functions  in  the  same  fail  safe 
manner  as  the  old  units.  Also,  the  new 
design  in  conjimction  with  the  testing 
capability  has  increased  EPA  reliability, 
while  introducing  little  risk  to  testing 
the  EPAs  with  the  plant  in  operation. 
Therefore,  the  proposed  changes  to  the 
NMP2  TS  do  not  involve  a  significant 
increase  in  the  probabihty  or 
consequences  of  an  accident  previously 
evaluated. 

The  operation  of  Nine  Mile  Point  Unit 
2,  in  accordance  with  the  proposed 
amendment,  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  affect 
surveillance  testing  firequency  of  relay 
actuated  protection  circuits  only.  The 
proposed  changes  do  not  introduce  any 
new  or  difiiarent  accident  initiators  from 
any  that  were  previously  evaluated.  EPA 
relay  actuation  setpoints  are  not 
affected.  The  actual  fail  safa  system 
conditions  required  for  EPA  actuation 
will  remain  the  same.  Therefore,  the 
operation  of  NMP2,  in  accordance  with 
the  proposed  amendment,  will  not 
create  the  possibiUty  of  a  new  or 
different  kind  of  accident  firom  any 
accident  previously  evaluated. 

The  operation  of  Nine  Mile  Point  Unit 
2,  in  accordance  with  the  proposed 
amendment,  will  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

The  function  of  the  EPA  systems  is  to 
isolate  the  loads  firom  supply  power. 
That  function  was  not  altered  by  the 
proposed  change.  Reliability  of  the  EPA 
systems  is  improved.  Therefore,  the 
operation  of  NMP2,  in  accordance  with 
the  proposed  amendment,  will  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Dociunents 
Department,  Penfield  Library,  State 


University  of  New  York,  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mark  J. 
Wetterhahn,  Esquire,  Winston  &  Strawn, 
1400  L  Sb«et.  NW..  Washington,  DC 
20005-3502. 

NRC  Project  Director:  S.  Singh  Bajwa. 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-220.  Nine  Mile  Point 
Nuclear  Station.  Unit  1  (NMPl).  Oswego 
County,  New  York 

Date  of  amendment  request: 
November  30, 1998. 

Description  of  amendment  request: 
The  proposed  amendment  would 
correct  Technical  Specification  (TS) 
3.1.2.  "Liquid  Poison  System,"  and  the 
associated  TS  Bases.  Specifically,  in  the 
Bases  for  TS  3.1.2,  the  boron-10 
concentration  of  120  ppm  (which  is 
incorrecUy  calculated  using  atomic 
percent  instead  of  weight  percent) 
would  be  changed  to  109.8  ppm.  In  TS 
3.1.2,  the  minimum  volume  of  the 
sodium  pentaborate  solution  contained 
in  the  Liquid  Poison  System  storage 
tank  would  be  increased  from  1185 
gallons  to  1325  gallons. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  operation  of  Nine  Mile  Point 
Unit  1,  in  accordance  with  the  proposed 
amendment,  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  Liquid  Poison  System  is  designed 
to  provide  the  capability  to  bring  the 
reactor  from  a  full  design  rating  to  a 
shutdown  condition  assuming  none  of 
the  control  rods  can  be  inserted.  The 
system  is  manually  initiated  in  response 
to  a  failure  of  the  Control  Rod  Drive 
System  to  shutdown  the  reactor.  The 
proposed  changes  revise  the  required 
liquid  poison  solution  volume  and 
concentration.  The  proposed  changes  to 
the  Technical  Specifications  and  the 
Bases  require  no  changes  to  the  physical 
Cacility  which  could  adversely  affect  any 
accident  preciusors.  Therefore,  the 
proposed  changes  cannot  significanUy 
increase  the  probability  of  an  accident. 

The  proposed  changes  will  assure  that 
the  Liquid  Poison  System  continues  to 
provide  the  capability  to  shutdown  the, 
reactor  during  an  ATWS  (Anticipated 
Transient  Without  Scram]  event.  In 
addition,  the  system  will  continue  to  be 
capable  of  bringing  the  reactor  to  cold 
shutdown.  3  percent  delta  k  subcritical 
(0.97  keff).  from  a  fiill  design  rating  of 
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850  megawatts  thermal  assimiing  none 
I  )f  the  control  rods  can  be  inserted,  and 
( onsidering  the  combined  effects  of 
( »olant  voids,  temperatiire  change,  fuel 
I  loppler,  and  xenon  and  samariimi. 
therefore,  the  change  to  the  Technical 

Specifications  does  not  significantly 
:  ncrease  the  consequences  of  a 

>ieviously  evaluated  accident. 

2.  The  op^tion  of  Nine  Mile  Point 
Jnit  1,  in  accordance  with  the  proposed 

.  imendment,  will  not  create  the 
>ossibility  of  a  new  or  different  kind  of 
icddent  from  any  accident  previously 
( ivaluated. 

Injection  of  the  sodiimi  pentaborate 
I  lolution  into  the  reactor  vessel  has  been 
I  »nsidered  in  the  plant  design.  The 
iroposed  changes  revise  the  required 
iquid  poison  solution  volume  and 
I  »ncentration.  The  proposed  changes 
1  nake  no  physical  modification  to  the 
)lant  which  could  create  the  possibility 
>f  a  new  or  different  kind  of  accident. 
'  lie  proposed  changes  will  maintain  the 
I  apabiUty  of  the  Liquid  Poison  System 
o  shutdown  the  reactor  from  its  full 
I  lesign  rating  assuming  none  of  the 
I  »ntrol  rods  are  inserted,  and 
I  »nsidering  the  combined  effects  of 
I  :oolant  voids,  temperatiire  change,  fuel 
ioppler,  and  xenon  and  samarium. 
I  !k)nsequently,  these  changes  do  not 
I  Teate  the  possibility  of  a  new  or 
I  iifferent  kind  of  accident  frum  any 
{ icddent  previously  evaluated. 

3.  The  operation  of  Nine  Mile  Point 
Jnit  1,  in  accordance  with  the  proposed 

{ tmendment,  will  not  involve  a 

I  lignificant  reduction  in  a  margin  of 

I  lafety. 

The  proposed  changes  revise  the 
1  equired  liquid  poison  solution  volimie 
1  ind  concentration.  The  proposed 
I  changes  make  no  physical  modification 
o  the  plant  which  could  reduce  the 
naigin  of  safety.  These  changes  will 
{ issure  compliance  with  the 
:  equirements  of  10CFR50.62, 
'Requirements  for  Reduction  of  Risk 
rom  Anticipated  Transients  without 
kxam  (ATWS)  Events  for  Light-Water- 
I  looled  Nuclear  Power  Plants."  In 
i  ddition,  these  changes  will  maintain 
1  he  capability  of  the  Liquid  Poison 
I  System  to  bring  the  reactor  from  a  full 
I  lesign  rating  of  1850  megawatts  thermal 
!  o  greater  than  3  percent  delta  k 
I  ubcritical  (0.97  keir)  assimiing  none  of 
1  he  control  rods  can  be  inserted,  and 
I  :onsidering  the  combined  effects  of 
( »olant  voids,  temperature  change,  fiiel 
I  loppler,  xenon  and  samarium. 

The  required  volume  of  boron-lO 
I  olution  in  the  Liquid  Poison  System 
I  torage  tank  includes  an  additional  25 
lercent  margin  beyond  the  amount 
leeded  to  shutdown  the  reactor  to  allow 
or  any  imexpected  non-uniform    - 


mixing.  Also,  the  total  storage  tank 
voliune  of  sodium  pentaborate  solution 
incorporates  197  gallons  of  solution 
which  is  imavailable  for  infection  into 
the  reactor  vessel  and  a  25  gallon 
margin  for  conservatism.  Additionally, 
using  one  30  gpm  Liquid  Poison  System 
pump,  the  injection  time  is  greater  than 
17  minutes  thereby  assuring  adequate 
mixing.  The  proposed  changes  to  the 
Uquid  poison  concentration  and  volume 
ensure  the  NMPl  (Nine  Mile  Point  Unit 
1]  Liquid  Poison  System  is  able  to  meet 
its  safety  function  requirements. 
Therefore,  this  change  will  not  involve 
a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13128. 

Attorney  for  licensee:  Mark  J. 
Wetterhahn,  Esquire,  Winston  &  Strawn, 
1400  L  Street.  NW.,  Washington.  DC 
20005-3502. 

NRC  Project  Director:  S.  Singh  Bajwa. 

Northeast  Nuclear  Energy  Company 
(NNECO).  et  al..  Docket  No.  50-423, 
Millstone  Nuclear  Power  Station,  Unit 
No.  3,  New  London  County,  Connecticut 

Date  of  amendment  request: 
December  4, 1998. 

Description  of  amendment  request: 
The  proposed  amendment  would 
eliminate  the  need  to  cycle  the  plant 
and  its  components  through  a 
shutdown-startup  cycle  by  allowing  the 
next  snubber  siuveillance  interval  to  be 
deferred  imtil  the  end  of  refueling 
outage  8  or  September  10, 1999, 
whichever  date  is  earlier. 

Basis  for  proposed  no  significant 
hazards  consiaeration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

NNECO  has  reviewed  the  proposed 
revision  in  accordance  with  10  CFR 
50.92  and  has  concluded  that  the 
revision  does  not  involve  a  significant 
hazards  consideration  (SHC).  The  basis 
for  this  conclusion  is  that  the  three 
criteria  of  10CFR50.92(c)  are  not 
satisfied.  The  proposed  revision  does 
not  involve  (an)  SHC  because  the 
revision  would  not 


1.  Involve  a  significant  increase  in  the 
probability  or  consequence  of  an 
accident  previously  evaluated. 

The  proposed  change  is  for  a  one  time 
extension  to  the  surveillance  interval  of 
snubber  inspections  required  by 
Technical  Specification  4.7.10.e.  The 
change  involves  revising  the  calendar 
time  for  snubber  interval  inspections  to 
36  months  to  coincide  with  die  time 
frame  of  the  current  cycle  6  operation. 

Snubber  testing  experience  at 
Millstone  Unit  No.  3  has  shown  that 
historical  failure  rates  of  snubbers  are 
low.  During  the  third  refueling  outage, 
after  an  operating  cycle  of 
approximately  22  months,  the 
functional  testing  program  identified 
multiple  Type  A  failures  attributed 
primarily  to  original  plant  construction, 
and  resulted  in  a  full  inspection  of  all 
Type  A  snubbers.  The  snubber 
inspection  interval  was  extended  to 
approximately  30  months  by  a  one-time 
extension  to  the  Technical 
Specifications  for  the  fourth  refueling 
outage  and  only  one  Type  A  snubber 
failure  was  identified.  Subsequent 
outages  with  operating  durations  of  18 
and  17  months  also  identified  only  a 
single  Type  B  failure  in  each  outage. 
The  results  of  piping  stress  analysis 
which  have  been  performed  to  assess 
the  impact  of  snubbers  which  have 
failed  to  meet  functional  test  acceptance 
criteria  have  shown  that  neither  piping 
system  functionality  or  structural 
integrity  have  ever  been  compromised. 

During  the  recent  cycle  8  operation 
Millstone  3  has  experienced  an 
extended  midcycle  shutdown,  where 
temperature,  vibration  effects  and 
normal  wear  on  snubbers  have  been 
minimized  as  compared  to  a  normal 
operating  cycle.  The  last  snubber 
surveillance  interval  inspections  were 
completed  during  this  midcycle 
shutdown.  Although  the  calendar 
surveillance  interval  is  impacted  by  this 
change  the  primary  conditions  that 
present  challenges  to  snubbers  have  not 
been  prevalent  during  the  extended 
shutdown.  Given  the  low  failure  rates  of 
snubbers  over  the  last  3  surveillance 
intervals,  and  the  fact  the  operating  time 
of  the  remainder  of  cycle  6  will  be 
approximately  1  year,  snubber  failures 
are  expected  to  be  similar  to  previous 
intervals. 

Accordingly  the  possibility  of  a 
snubber  failure  leading  to  a  Decrease  in 
Reactor  Coolant  Inventory  or  a  Decrease 
in  Heat  Removal  by  the  Secondary 
System  is  not  increased  and  there  is  no 
affect  on  the  probability  of  previously 
evaluated  accidents. 

This  change  does  not  include  any 
physical  changes  to  the  plaftt  and  does 
not  affect  acceptance  criteria  or  the 
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required  actions  for  functional  failures 
of  snubbers.  Accordingly  there  is  no 
increase  in  the  consequences  of 
previously  evaluated  accidents  resulting 
in  a  Decrease  in  Reactor  Coolant 
Inventory  or  a  Decrease  in  Heat  Removal 
by  the  Secondary  System. 

Thus  it  is  concluded  that  the 
proposed  revision  does  not  involve  a 
significant  increase  in  the  probability  or 
consequence  of  an  accident  previously 
evaluated. 

2.  Create  the  possibility  of  a  new  or 
difiiarent  kind  of  accident  from  any 
accident  previously  evaluated. 

This  proposed  revision  to  the 
surveillance  interval  does  not  change 
the  operation  of  any  plant  system  or 
component  during  normal  or  accident 
conditions.  The  proposed  change 
extends  the  surveillance  interval  of 
snubber  inspections  required  by 
Technical  Specification  4.7.l0.e.  The 
change  involves  revising  the  calendar 
time  for  snubber  interval  inspections  to 
coincide  with  the  time  fisme  of  ciurent 
cycle  6  operation.  This  change  does  not 
include  any  physical  changes  to  the 
plant  and  does  not  affect  acceptance 
criteria  or  the  required  actions  for 
functional  failures  of  snubbers. 

Thus,  this  proposed  revision  does  not 
create  the  possibiUty  of  a  new  or 
difiierent  kind  of  accident  frt)m  any 
accident  previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  change  extends  the 
surveillance  interval  of  snubber 
inspections  required  by  Technical 
Specification  4.7.l0.e.  The  change 
involves  revising  the  calendar  time  for 
snubber  interval  inspections  to  coincide 
with  the  time  frame  of  current  cycle  6 
operation.  This  change  does  not  include 
any  physical  changes  to  the  plant  and 
does  not  affect  acceptance  criteria  or  the 
required  actions  for  functional  failures 
of  snubbers.  The  service  life  of  the 
snubbers  or  parts  as  required  by 
Technical  Specification  4.7.10.i  will  not 
be  impacted  by  this  change  since  the 
required  replacements  have  already 
occurred  and  no  additional  service  life 
dates  will  expire  prior  to  September  10. 
1999. 

Thus,  it  is  concluded  that  the 
proposed  revision  does  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

In  conclusion,  based  on  the 
informaticm  provided,  it  is  determined 
that  the  proposed  revision  does  not 
involve  an  SHC 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 


proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center. 
Three  Rivers  Community-Technical 
College.  574  New  London  Tiunpike. 
Norwich.  Connecticut,  and  the 
Waterford  Library.  Attn:  Vince  Juliano. 
49  Rope  Ferry  Road.  Waterford. 
Connecticut. 

Attorney  for  licensee:  Lillian  M. 
Cuoco.  Esq.,  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company, 
P.O.  Box  270,  Hartford,  Connecticut. 

NRC  Project  Director:  William  M. 
Dean. 

Rochester  Gas  and  Electric  Corporation. 
Docket  No.  50-244.  R.  E.  Ginna  Nuclear 
Power  Plant.  Wayne  County.  New  York 

Date  of  amendment  request: 
November  24, 1998. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Ginna  Station  Improved  Technical 
Specifications  description  of  the  fuel 
cladding  material  (TS  4.2.1)  and  to 
update  the  list  of  references  provided  in 
Specification  5.6.5  for  the  Core 
Gyrating  Limits  Report. 

Easis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Evaluation  of  Administrative  Changes 

The  administrative  changes  [related  to 
the  update  of  references  provided  in 
Specification  5.6.5  for  the  Core 
C^rating  Limits  report]  do  not  involve 
a  significant  hazards  consideration  as 
discussed  below: 

1.  Operation  of  Ginna  Station  in 
accordance  with  the  proposed  changes 
does  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated.  The 
proposed  changes  revise  Administrative 
Controls  Section  5.6.5.b  to  update  the 
references  to  NRC  approved  dociuooents 
which  support  the  aiialysis  fat  the  Heat 
Flux  Hot  Qiannel  Factor  in  the  Core 
Operating  Limits  Report  and  to  provide 
clarification  to  the  currently  applicable 
methodology.  It  revises  the  Design 
Features  Section  4.2.1  to  provide 
clarification  of  the  types  of  zirconium 
alloy  filler  rod  material  that  have 
received  previous  NRC  approval  and  to 
clarify  that  the  application  shall  be  NRC 
approved.  Secjtion  4.2.1  is  revised  to 
clarify  that  the  analyses  performed  to 
verify  compliance  with  the  fuel  safety 
design  bases  shall  be  cycle  specific.  As 
such,  these  changes  are  administrative 


in  nature  and  do  not  impact  initiators  or 
analyzed  events  or  assumed  mitigation 
of  accident  or  transient  events. 
Therefore,  these  changes  do  not  involve 
a  significant  increase  in  the  probability 
or  consequences  of  an  accident 
previously  analyzed. 

2.  Operation  of  Ginna  Station  in 
accordance  with  the  proposed  changes 
does  not  create  the  possibiUty  of  a  new 
or  different  kind  of  accident  bom  any 
accident  previously  evaluated.  The 
proposed  administrative  changes  do  not 
affect  the  manner  by  which  the  plant  is 
operated  and  no  new  equipment  will  be 
installed.  The  proposed  administrative 
changes  will  not  impose  any  new  or 
different  requirements.  All  original 
design  and  performance  criteria 
continue  to  be  met,  and  no  new  failure 
modes  have  been  created  for  any 
system,  component,  or  piece  of 
equipment.  Thus,  these  changes  do  not 
create  the  possibility  of  a  new  or 
diffierent  kind  of  accident  bom  any 
accident  previously  evaluated. 

3.  Operation  of  Ginna  Station  in 
accordance  with  the  proposed  changes 
does  not  involve  a  significant  reduction 
in  a  margin  of  safety.  The  proposed 
changes  will  not  reduce  a  margin  of 
plant  safety  because  the  methodology 
has  been  shown  to  meet  all  applicable 
design  criteria  and  ensure  that  all 
pertinent  licensing  basis  acceptance 
criteria  are  met.  As  such,  no  question  of 
safety  is  involved,  and  the  changes  do 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

Evaluation  of  Less  Restrictive  Changes 

The  less  restrictive  change  [related  to 
the  fuel  cladding  material  (TS  4.2.1)] 
does  not  involve  a  significant  hazards 
consideration  as  discussed  below: 

(1)  Operation  of  Ginna  Station  in 
accordance  with  the  proposed  change 
does  not  involve  a  significant  increase 
in  the  probalnlity  or  consequences  of  an 
accident  previously  evaluated.  The 
Westinghouse  14x14  VANTAGE  +  fuel 
assemblies  containing  fiiel  rods 
fabricated  with  ZIRLO  alloy  meet  the 
same  fuel  assembly  and  fuel  rod  design 
bases  as  Westinghouse  14x14  OFA 
[Optimized  Fuel  Assembly]  fuel 
assemblies  in  the  other  fuel  regions.  In 
addition,  the  10  CFR  50.46  criteria  will 
be  applied  to  the  fuel  rods  febricated 
with  ZIRLO  alloy.  This  use  of  these  fuel 
assemblies  will  not  result  in  a  change  to 
the  proposed  Ginna  Westinghouse 
14x14  OFA  reload  design  and  safety 
analysis  limits.  The  ZIRLO  alloy  is 
similar  in  chemical  composition  and 
has  similar  physical  and  mechanical 
properties  as  that  of  Zircaloy-4.  Thus 
the  cladding  integrity  is  maintained  and 
the  structural  integrity  of  the  fiiel 
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imbly  is  not  affected.  The  ZIRLO 
d^d  fuel  rods  improve  corrosion 
istance  and  dimensional  stability, 
le  use  of  ZIRLO  does  not  impact  the 
iological  consequences  of  accidents 
previously  evaluated  in  the  Safety 
Analysis.  The  RCS  (reactor  coolant 
system]  isotopic  inventory  is  negligibly 
impacted;  therefore,  changes  in 
pjostulated  releases  firom  the  RCS  or  the 
secondary  systems  are  negligible. 
Assumptions  of  fuel  melting  in  the 
radiological  analyses  are  not  based  on 
the  type  of  fuel  cladding.  For  those 
atiddents  where  fiiel  melting  is 
postulated  to  occur  (control  rod 
ejection,  locked  (seized]  RCP  rotor),  the 
attiount  of  fuel  undergoing  melting  and 
\^d  damage  using  ZERLO  clad  is 
nded  by  the  current  values  used  in 
Safety  Analysis.  Therefore,  the 
ibability  or  consequences  of  an 
ident  previously  evaluated  is  not 
ficantly  increased. 

2)  Operation  of  Ginna  Station  in 
ordance  with  the  proposed  change 

does  not  create  the  possibility  of  a  new 
Gf^  different  kind  of  accident  firom  any 

ident  previously  evaluated.  The 
tinghouse  14x14  VANTAGE  +  fuel 
mblies  containing  fuel  rods 
fabricated  with  ZIRLO  alloy  will  satisfy 
the  same  design  bases  as  that  used  for 
Westinghouse  14x14  OFA  fuel 
assemblies  in  the  other  fuel  regions. 
Sjitice  the  original  design  criteria  is 
biding  met,  the  fuel  rods  fabricated  with 
^JJILO  alloy  will  not  be  an  initiator  for 
aliy  new  accident.  All  design  and 
performance  criteria  will  continue  to  be 
li^t  and  no  new  single  failure 
la^chanisms  have  been  created.  In 
afi^ition,  the  use  of  these  fuel 
akkemblies  does  not  involve  any 
alterations  to  plant  equipment  or 
pnocedures  which  would  introduce  any 
new  or  unique  operational  modes  or 
a ::  ddent  precursors.  Therefore,  the 
possibility  for  a  new  or  different  kind  of 

ident  from  any  accident  previously 

luated  is  not  created. 

3)  Operation  of  Ginna  Station  in 
ordance  with  the  proposed  change 

not  involve  a  significant  reduction 
inja  margin  of  safety.  The  Westinghouse 
1 1x14  VANTAGE  -i-  fuel  assemblies 
containing  fuel  rods  fabricated  with 
ZJRLO  alloy  do  not  change  the  proposed 
Ginna  Westinghouse  14x14  OFA  reload 
design  and  safety  analysis  limits.  The 
uBB  of  these  fuel  assembhes  containing 
fCibl  rods  fabricated  with  ZIRLO  alloy 
win  take  into  consideration  the  normal 
core  operating  conditions  allowed  in  the 
Technical  Specifications.  For  each  cycle 
reload  core,  these  fuel  assemblies  will 
bel  specifically  evaluated  using 
abproved  reload  design  methods  and 
a  ]  proved  fuel  rod  design  models  and 


methods  as  specified  in  Technical 
Specifications.  This  will  include 
consideration  of  the  core  physics 
analysis  peaking  factors  and  core 
average  linear  heat  rate  effects.  In 
addition,  the  10  CFR  50.46  criteria  will 
be  applied  each  cycle  to  the  fuel  rods 
fabricated  with  21ERLO  alloy.  Analyses 
or  evaluations  will  be  performed  each 
cycle  to  confirm  that  10  CFR  50.46  will 
be  met.  Therefore,  the  margin  of  safety 
as  defined  in  the  Bases  to  the  Ginna 
Technical  Specifications  is  not 
significantly  reduced. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
Location:  Rochester  Public  Library,  115 
South  Avenue,  Rochester,  New  York 
14610. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Winston  &  Strawn,  1400  L 
Street,  NW.,  Washington,  DC  20005. 

NRC  Project  Director:  S.  Singh  Bajwa. 

Southern  California  Edison  Company,  et 
al.  Docket  Nos.  50-361  and  50-362. 

San  Onofre  Nuclear  Generating  Station, 
Unit  Nos.  2  and  3.  San  Diego  County, 
California 

Date  of  amendment  requests: 
November  23, 1998. 

Description  of  amendment  requests: 
The  proposed  change  would  revise  the 
Technical  Specifications  (TS)  to  (1) 
reinstate  the  log  power  reactor  trip  at  or 
above  4E-5%  RATED  THERMAL 
POWER  (RTP);  (2)  reinstate  reactor  trips 
for  Reactor  Coolant  Flow— Low  (RCS 
flow),  the  Local  Power  Density — High 
(LPD),  and  the  Departure  from  Nucleate 
Boiling  Ratio— Low  (DNBR);  (3)  remove 
the  word  "automatically"  from  notes  (a) 
and  (d)  of  Table  3.3.1-1  to  clarify  that 
the  manual  enable  of  the  trip  is 
permissible;  and,  (4)  clarify  that  the 
setpoints  on  Table  3.3.1-1  are  set 
relative  to  logarithmic  power,  not 
thermal  power. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  change  to  TS  3.3.1  does 
not  adversely  impact  structure,  system, 


or  component  design  or  operation  in  a 
manner  which  would  result  in  a  change 
in  the  frequency  of  occurrence  of 
accident  initiation.  SCE  has  re-analyzed 
the  relevant  accidents  and  established 
that  accident  consequences  are  not 
significantly  increased  by  the  proposed 
changes  to  the  bypass-permissive  and 
enable  setpoints.  The  reactor  trip  bypass 
and  automatic  enable  functions  are  not 
accident  initiators.  Consequently,  the 
proposed  TS  change  will  not 
significantly  increase  the  probability  of 
accidents  previously  evaluated. 
Therefore,  this  amendment  request  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  firom  any 
accident  previously  evaluated. 

No  new  or  different  accidents  result 
firom  changing  the  reactor  trip  bypass- 
permissive  and  automatic  enable 
setpoints.  Introducing  an  uncertainty 
band  for  the  enable  setp>oints  delays  the 
mitigation  action  of  the  reactor  trip  for 
the  design  basis  analysis  for  the  events 
that  credit  this  trip.  The  enable  setpoint 
itself  does  not  cause  any  accident. 
Therefore,  the  amendment  request  does 
not  create  the  i>ossibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  proposed  change  does  not 
involve  a  significant  reduction  in  a 
marain  of  safety. 

SCE  [Southern  California  Edison 
Company]  has  re-analyzed  the  accidents 
and  determined  that  the  consequences 
of  the  accidents  are  within  their 
acceptance  criteria  under  the  proposed 
amendment  so  that  the  margin  of  safety 
that  bounds  the  setpoint  in  both 
directions  remains  intact.  The  analyses 
are  relatively  insensitive  to  the  reactor 
trip  automatic  enable  setpoints,  and  no 
significant  reduction  in  the  margins  of 
safety  ensues  from  the  relatively  minor 
proposed  changes  to  the  bypass- 
permissive  and  enable  setpoints.  nor 
from  establishing  allowable  values  for 
these  points. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Main  Library.  University  of 
California.  Irvine,  California  92713. 

Attorney  for  licensee:  Douglas  K. 
Porter,  Esquire.  Southern  California 
Edison  Company.  P.O.  Box  800. 
Rosemead,  California  91770. 
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NRC  Project  Director:  William  H. 
Bateman. 

STP  Nuclear  Operating  Company. 
Docket  Nos.  50-498  and  50-499.  South 
Texas  Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request: 
November  23, 1998. 

Description  of  amendment  request: 
The  proposed  amendment  relocates 
descriptive  design  infonnation  from 
Technical  Specification  3/4.7.1.1  (Table 
3.7-2),  regarding  orifice  sizes  for  main 
steam  line  Code  safety  valves,  to  the 
Bases  section. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  change  relocates  the 
orifice  size  design  information  for  the 
main  steam  line  Code  safety  valves, 
found  in  Table  3>7-2,  that  does  not  meet 
the  criteria  for  inclusion  in  Technical 
Specifications  as  identified  in  10  CFR 
50.36(c)(2)(ii).  The  affected  descriptive 
design  information  is  not  related  to  any 
assumed  initiators  of  analyzed  events 
and  is  not  assumed  to  mitigate  accident 
or  transient  events.  The  limiting 
condition  for  operation  for  the  main 
steam  line  Code  safety  valves  is  not 
altered  by  the  proposed  change.  The 
orifice  size  design  information  will  be 
relocated  from  Table  3.7-2  of 
Specification  3/4.7.1.1  to  the  Bases 
section  for  that  same  Technical 
Specification  and  will  be  maintained 
pursuant  to  10  CFR  50.59.  In  addition, 
surveillance  testing  details  for  this 
Technical  Specification  are  addressed  in 
existing  surveillance  procedures,  which 
are  also  controlled  by  10  CFR  50.59,  and 
subject  to  the  change  control  provisions 
imposed  by  plant  administrative 
procediues,  which  endorse  applicable 
regulations  and  standards.  Therefore, 
the  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  fitim  any 
accident  previously  evaluated. 

The  proposed  change  relocates  the 
orifice  size  design  information  for  the 
main  steam  line  Code  safety  valves, 
found  in  Table  3.7-2,  that  does  not  meet 
the  criteria  for  inclusion  in  Technical 
Specifications  as  identified  in  10  CFR 


50.36(c)(2)(ii).  The  change  does  not 
involve  a  physical  alteration  of  the  plant 
(no  new  or  different  type  of  equipment 
will  be  installed)  or  make  changes  in  the 
methods  governing  normal  plant 
operation.  The  change  will  not  impose 
different  requirements,  and  adequate 
control  of  information  will  be 
maintained.  This  change  will  not  alter 
assumptions  made  in  the  safety  analysis 
and  licensing  basis.  Therefore,  the 
change  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  firom 
any  accident  previously  evaluated. 

3.  The  proposed  changn  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  change  relocates  the 
orifice  size  design  information  for  the 
main  steam  line  Code  safety  valves, 
foimd  in  Table  3.7-2,  that  does  not  meet 
the  criteria  for  inclusion  in  Technical 
Specifications  as  identified  in  10  CFR 
50.36(c)(2)(ii).  The  change  will  not 
reduce  a  margin  of  safety  since  it  has  no 
impact  on  any  safety  analysis 
assumptions.  In  addition,  the  relocated 
orifice  size  design  information  remains 
the  same  as  the  existing  Technical 
Specifications.  Since  any  future  changes 
to  this  orifice  size  infonnation  (that  will 
be  located  in  the  Bases  section)  will  be 
evaluated  per  the  requirements  of  10 
CFR  50.59,  there  is  no  reduction  in  a 
margin  of  safety. 

The  proposed  change  is  also 
consistent  with  the  Westinghouse  Plants 
(Improved)  Standard  Technical 
Specification,  NUREG-1431,  approved 
by  the  NRC  Staff.  Revising  the  Technical 
Specification  to  reflect  the  approved 
content  of  NUREG-1431  ensures  no 
significant  reduction  in  the  margin  of 
safety.  Therefore,  the  change  does  not 
involve  a  significant  reduction  in  the 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  standards  of 
10  CFR  50.92(c)  are  satisfied.  Therefore, 
the  NRC  staff  proposes  to  determine  that 
the  request  for  amendments  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Wharton  County  Junior 
College, ).  M.  Hodges  Learning  Center, 
911  Boling  Highway,  Wharton,  TX 
77488. 

Attorney  for  licensee:  Jack  R. 
Newman,  Esq.,  Morgan,  Lewis  & 
Bockius,  1800  M  Street,  N.W., 
Washington,  DC  20036-5869. 

NRC  Project  Director:  John  N. 
Hannon. 


TU  Electric  Company,  Docket  Nos.  50- 
445  and  50-446,  Comanche  Peak  Steam 
Electric  Station,  Units  1  and  2, 
Somervell  County,  Texas 

Date  of  amendment  request: 
November  11, 1998. 

Brief  description  of  amendments:  The 
proposed  amendments  revise  core  safety 
limit  curves  and  Overtemperature  N-16 
reactor  trip  setpoints  based  on  analyses 
of  the  core  configuration  and  expected 
operation  for  Comanche  Peak  Steam 
Electric  Station  (CPSES)  Unit  2,  Cycle  5. 
The  changes  apply  equally  to  CPSES 
Units  1  and  2  licenses  since  the 
Technical  Specifications  are  combined. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Do  the  proposed  changes  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

A.  Revision  to  the  Unit  2  Core  Safety 
Limits 

Analyses  of  reactor  core  safety  limits 
are  required  as  part  of  reload 
calculations  for  each  cycle.  TU  Electric 
has  performed  the  analyses  of  the  Unit 
2,  Cycle  5  core  configuration  to 
determine  the  reactor  core  safety  limits. 
The  methodologies  and  safety  analysis 
values  result  in  new  operating  curves 
which,  in  general,  permit  plant 
operation  over  a  similar  range  of 
acceptable  conditions.  This  change 
means  that  if  a  transient  were  to  occur 
with  the  plant  operating  at  the  limits  of 
the  new  curve,  a  difiisrent  temperature 
and  power  level  might  be  attained  than 
if  the  plant  were  operating  within  the 
bounds  of  the  old  curves.  However, 
since  the  new  curves  were  developed 
using  NRC  approved  methodologies 
which  are  wholly  consistent  with  and 
do  not  represent  a  change  in  the 
Technical  Specification  BASES  for 
safety  limits,  all  applicable  postulated 
transients  will  continue  to  be  properly 
mitigated.  As  a  result,  there  will  be  no 
significant  increase  in  the 
consequences,  as  determined  by 
accident  analyses,  of  any  accident 
previously  evaluated. 

B.  Revision  to  Unit  2  Overtemperatiue 
N-16  Reactor  Trip  Setpoints 

As  a  result  of  changes  discussed,  the 
Overtemperature  reactor  trip  setpoint 
has  been  recalculated.  These  trip 
setpoints  help  ensure  that  the  core 
safety  limits  are  protected  and  that  all 
applicable  limits  of  the  safety  analysis 
are  met. 

Based  on  the  calculations  performed, 
no  significant  changes  to  the  safety 
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8 1  alysis  values  for  Overtemperature 
reactor  trip  setpolnt  were  required.  The 
f[delta  I)  trip  reset  function  was  revised 
doe  to  less  top-skewed  axial  power 
distributions  predicted  for  this  cycle. 
I^he  analyses  performed  show  that, 
itsing  the  TU  Electric  methodologies,  all 

Splicable  limits  of  the  safety  analysis 
>  met.  This  setpoint  provides  a  trip 
action  which  allows  the  mitigation  of 
postulated  accidents  and  has  no  impact 
qa  accident  initiation.  Therefore,  the 
dhanges  in  safety  analysis  values  do  not 
1  n  volve  an  increase  in  the  probability  of 
a  1 1  accident  and,  based  on  satisfying  all 
applicable  safety  analysis  limits,  there  is 
i^  significant  increase  in  the 
donsequences  of  any  accident 
previously  evaluated. 

iln  addition,  sufficient  operating 
I  nrgin  has  been  maintained  in  the 
c  yertemperature  setpoint  such  that  the 
risk  of  turbine  runbacks  or  unnecessary 
lejactor  trips  due  to  upper  plenum  flow 
ajiiomalies  or  other  operational 

ients  will  be  minimized,  thereby, 

ucing  potential  challenges  to  the 
plant  safety  systems. 

'C.  Administrative  changes  to  reflect 
lipnt  nomenclature 

Changes  to  the  N-16  trip  setpoint 
e  quation  are  for  clarification  only  to 
more  accurately  reflect  CPSES  plant 
nomenclature.  This  change  is 
aidministrative  in  natiue  and  does  not 
i^i^crease  in  the  probability  or 

nsequences  of  an  accident  previously 

aluated. 

iary 

e  changes  in  the  amendment 
luest  apply  NRC  approved 
ithodologies  to  changes  in  safety 

ysis  values,  new  core  safety  limits 
d  new  N-16  setpoint  and  parameter 
ues  to  assure  that  all  applicable 
sJBlfety  analysis  limits  have  been  met. 
"the  potential  for  an  operational 
transient  to  occur  has  not  been  affected 
aiitd  there  has  been  no  significant  impact 
the  consequences  of  any  accident 
iviously  evaluated. 

|2.  Do  the  proposed  changes  create  the 
bility  of  a  new  or  different  kind  of 
abddent  fix>m  any  acddeht  previously 
eijaluated? 

jThe  proposed  changes  involve  the 
c  Eucuktion  of  new  reactor  core  safety 
lipiits  and  overtemperature  reactor  trip 
siBJtpoint  resets.  As  such,  the  changes 
[  lay  an  important  role  in  the  analysis  of 
postulated  accidents  but  none  of  the 
changes  effect  plant  hardware  or  the 
tirai  of  plant  systems  in  a  way  that 
luld  initiate  an  accident.  Changes  to 
N-16  trip  setpoint  equation  are  for 
clarification  only  to  more  accurately 
reflect  CPSES  plant  nomenclature. 
T  lerefore,  the  proposed  changes  do  not 


create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Do  the  proposed  changes  involve  a 
significant  reduction  in  a  margin  of 
safety? 

In  reviewing  and  approving  the 
methods  used  for  safety  analyses  and 
calculations,  the  NRC  has  approved  the 
safety  analysis  limits  which  establish 
the  margin  of  safety  to  be  maintained. 
While  the  actual  impact  on  safety  is 
disciissed  in  response  to  question  1,  the 
impact  on  margin  of  safety  is  discussed 
below: 

A.  Revision  to  the  Unit  2  ^(^ctor  Core 
Safety  Limits 

Tlie  NRC-approved  TU  Electric  reload 
analysis  methods  have  been  used  to 
determine  new  reactor  core  safety 
limits.  All  applicable  safety  analysis 
limits  have  been  met.  The  methods  used 
are  wholly  consistent  with  Technical 
Specification  BASES  2.1  which  is  the 
bases  for  the  safety  limits.  In  particular, 
the  curves  assiire  that  for  Unit  2,  Cycle 
5,  the  calculated  DNBR  is  no  less  than 
the  safety  analysis  limit  and  the  average 
enthalpy  at  the  vessel  exit  is  less  than 
the  enthalpy  of  satiuated  liquid.  The 
acceptance  criteria  remains  valid  and 
continues  to  be  satisfied:  therefore,  no 
change  in  a  margin  of  safety  occurs. 

B.  Revision  to  Unit  2  Overtemperatvire 
N-16  Reactor  Trip  Setpoints 

Because  the  reactor  core  safety  limits 
for  CPSES  Unit  2,  Cycle  5  are 
recalculated,  the  Reactor  Trip  System 
instrumentation  setpoint  values  for  the 
Overtemperature  N-16  reactor  trip 
setpoint  which  protect  the  reactor  core 
safety  limits  must  also  be  recalculated. 
The  Overtemperature  N-16  reactor  trip 
setpoint  helps  prevent  the  core  and 
Reactor  Coolant  System  from  exceeding 
their  safety  limits  during  normal 
operation  and  design  basis  anticipated 
operational  occurrences.  The  most 
relevant  design  basis  analysis  in  Chapter 
15  of  the  CPSES  Final  Safety  Analysis 
Report  (FSAR)  which  is  affected  by  the 
Overtranperature  reactor  trip  setpoint  is 
the  Uncontrolled  Rod  Cluster  Control 
Assembly  Bank  Withdrawal  at  Power 
(FSAR  Section  15.4.2).  This  event  has 
been  analyzed  with  the  new  safety 
analysis  value  for  the  Overtemperature 
reactor  trip  setpoint  to  demonstrate 
compliance  with  event  specific 
acceptance  criteria.  Because  all  event 
acceptance  criteria  are  satisfied,  there  is 
no  degradation  in  a  maijon  of  safety. 

The  nominal  Reactor  Trip  System 
instrumentation  setpoint  values  for  the 
Overtemperature  N-16  reactor  trip 
setpoint  (Technical  Specification  Table 
2.2-1)  are  determined  based  on  a 
statistical  combination  of  all  of  the 
imoertainties  in  the  channels  to  arrive  at 


a  total  uncertainty.  The  total  imcertainty 
plus  additional  margin  is  applied  in  a 
conservative  direction  to  the  safety 
analysis  trip  setpoint  value  to  arrive  at 
the  nominal  and  allowable  values 
presented  in  Technical  Specification 
Table  2.2-1.  Meeting  the  requirements 
of  Technical  Specification  Table  2.2-1 
assures  that  the  Overtemperatiue  reactor 
trip  setpoint  assmned  in  the  safety 
analyses  remains  valid.  The  CPSES  Unit 
2,  Cycle  5  Overtemperature  reactor  trip 
setpoint  is  not  significantly  different 
from  the  previous  cycle,  and  thus 
provides  operational  flexibility  to 
withstand  mild  transients  without 
initiating  automatic  protective  actions. 
Although  the  value  of  the  fldelta  I)  trip 
reset  function  setpoint  is  different,  the 
Reactor  Trip  System  instrumentation 
setpoint  values  for  the  Overtemperature 
N-16  reactor  trip  setpoint  are  consistent 
vrith  the  safety  analysis  assumptions 
which  have  been  analytically 
demonstrated  to  be  adequate  to  meet  the 
applicable  event  acceptance  criteria, 
llius,  there  is  no  reduction  in  a  margin 
of  safety. 

Using  the  NRC  approved  TU  Electric 
methods,  the  reactor  core  safety  limits 
are  determined  such  that  all  applicable 
limits  of  the  safety  analyses  are  met. 
Because  the  applicable  event  acceptance 
criteria  continue  to  be  met,  there  is  no 
significant  reduction  in  the  margin  of 
safety. 

C.  Administrative  changes  to  reflect 
plant  nomenclature 

Changes  to  the  N-16  trip  setpoint 
equation  are  for  clarification  only  to 
more  acoirately  reflect  CPSES  plant 
nomenclature.  This  change  is 
administrative  in  nature  and  has  no 
impact  on  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Lcxal  Public  Document  Room 
location:  University  of  Texas  at 
Arlington  Library,  Government 
PubUcations/Maps,  702  College,  P.O. 
Box  19497.  Arlii^on,  TX  76019. 

Attorney  for  licensee:  George  L.  Edgar, 
Esq.,  Morgan,  Lewis  and  Bockius,  1800 
M  Street,  N.W.,  Washington,  DC  20036. 

NRC  Project  Director;  John  N. 
Hannon. 

Vermont  Yankee  Nuclear  Power 
Corporation,  Docket  No.  50-271, 
Vermont  Yankee  Nuclear  Power  Station, 
Vernon,  Vermont 

Date  of  amendment  request: 
December  10. 1996. 
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Description  of  amendment  request: 
The  licensee  proposed  to  correct  an 
error  in  the  technical  specifications  by 
changing  to  the  use  of  "hydrogen, 
balance  air"  rather  than  the  incorrect 
"hydrogen  balance  nitrogen"  for 
calibration  of  the  Augmented  Offgass 
System  hydrogen  monitors. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

Based  on  the  criteria  for  defining  a 
significant  hazards  consideration  in 
10CFR50.92,  operation  of  VYNPS  in 
accordance  with  this  change  would  not: 

(1)  Involve  a  significant  mcrease  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated,  because: 

The  proposed  change  is  purely 
administrative  in  nature— correcting 
instrument  calibration  requirements  to 
conform  the  Technical  Specification 
with  the  instrument  manufacturer's 
recommendations.  The  change  has  no 
effect  on  plant  hardware,  plant  design, 
safety  limit  setting,  or  plant  system 
operation  and  therefore  does  not  modify 
or  add  any  initiating  parameters  that 
would  significantly  increase  the 
probability  or  consequences  of  an 
accident  previously  evaluated.  This 
change  to  the  Teclmical  Specifications 
is  a  correction  of  an  error  which 
ocoured  when  the  particiilar  Technical 
Specification  was  issued.  The  function 
of  this  surveillance  requirement  remains 
imchanged. 

No  new  modes  of  operation  are 
introduced  by  the  proposed  change  such 
that  adverse  consequences  would  result. 
Accordingly,  the  consequences  of 
previously  analyzed  accidents  tire  not 
affected  by  this  proposed  change.       -^ 

The  Augmented  Off-Gas  (AO?) 
System  hydrogen  monitors  do  not  serve 
a  reactor  safety  function.  In  this  context, 
the  determination  of  no  significant 
hazards  consideration  defined  in 
10CFR50.92  is  made  based  on  the 
"accident  previously  evaluated"  being  a 
postulated  hydrogen  detonation  within 
the  off-gas  system  downstream  of  the 
hydrogen  recombiners.  The  hydrogen 
monitors  do  not  mitigate  the 
consequences  of  an  accident,  but  rather 
function  to  preclude  a  hydrogen 
explosion  within  the  off-gas  system.  The 
function  of  the  Augmented  Off-Gas 
System  hydrogen  monitors  to  prevent  a 
hydrogen  detonation  is  not  affected  by 
this  change. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  fit>m  any 
accident  previously  evaluated,  because: 

Since  ttiis  change  merely  corrects 
Technical  Specification  wording  to 


reflect  the  actual  manufactiu«r's 
recommended  gas  mixture  to  be  used  for 
calibrating  these  instruments,  no  new  or 
different  types  of  accidents  are  created. 
Since  the  calibration  gas  mixture  has  a 
very  low  (approximately  2%)  hydrogen 
concentration,  its  use  does  not 
introduce  the  possibility  of  fires, 
explosions,  or  other  hazards  which 
might  adversely  affect  safety-related 
equipment.  Therefore,  use  of  the  proper 
calibration  gas  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident. 

This  change  does  not  affect  the 
operation  of  any  systems  or 
components,  nor  does  it  involve  any 
potential  initiating  events  that  would 
create  any  new  or  different  kind  of 
accident.  Therefore,  the  proposed 
change  does  not  create  the  possibility  of 
a  new  or  diffisrent  kind  of  accident  from 
any  previously  evaluated  for  the 
Vermont  Yankee  Nuclear  Power  Station. 

(3)  Involve  a  significant  reduction  in 
a  margin  of  safety,  because: 

This  proposed  change  involving  the 
specification  of  the  correct  calibration 
gas  mixture  ensures  that  the  off-gas 
system  hydrogen  monitors  are  properly 
calibrated  and  therefore  preserve  the 
margin  of  safety  in  precluding  a 
hydrogen  explosion  in  the  off-gas 
system.  Administratively  changing  this 
specification  only  establishes  the 
appropriate  calibration  gas  for  the 
actual,  installed  hydrogen  monitors. 
Changing  the  specification  to  reflect 
correct  practice  will  not  reduce  the 
margin  of  safety. 

The  proposed  change  does  not  affect 
any  equipment  involved  in  potential 
initiating  events  or  safety  limits. 
Therefore,  it  is  concluded  that  the 
proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Brooks  Memorial  Library,  224 
Main  Street,  BratUeboro.  VT  05301. 

Attorney  for  licensee:  Mr.  David  R. 
Lewis,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street.  NW., 
Washington,  DC  20037-1128. 

NRC  Project  Director:  Cecil  O. 
Thomas. 


Wisconsin  Electric  Power  Company, 
Docket  Nos.  50-266  and  50-301.  Point 
Beach  Nuclear  Plant,  Units  1  and  2, 
Town  of  Two  Creeks,  Manitowoc 
County,  Wisconsin 

Date  of  amendment  request:  July  30, 
1998  (TSCR  206). 

Description  of  amendment  request: 
The  purpose  of  the  proposed 
amendments  is  to  incorporate  changes 
to  the  Technical  Specifications  to  more 
clearly  define  the  requirements  for 
Service  Water  (SW)  System  operability. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  Operation  of  the  Point  Beach 
Nuclear  Plant  in  accordance  with  the 
proposed  amendment(s]  does  not  result 
in  a  significant  increase  in  the 
probability  or  consequences  of  any 
accident  previously  evaluated. 

The  Service  Water  System  is 
primarily  a  support  system  for  systems 
required  to  be  operable  for  accident 
mitigation.  Portions  of  the  SW  system 
supplying  the  containment  fan  coolers 
also  function  as  part  of  the  containment 
pressure  boundary  under  post  accident 
conditions.  Failures  within  the  SW 
system  are  not  an  initiating  condition 
for  any  analyzed  accident. 

Analyses  performed  demonstrate  that 
under  the  Technical  Specifications 
allowable  configurations,  the  SW  system 
will  continue  to  perform  all  required 
functions.  The  SW  system  is  capable  of 
supplying  the  required  cooling  water 
flow  to  systems  required  for  accident 
mitigation.  That  is.  the  SW  system 
removes  the  required  heat  from  the 
containment  fan  coolers  and  residual 
heat  removal  heat  exchangers  ensuring 
containment  pressure  and  temperature 
profiles  following  an  accident  are  as 
evaluated  in  the  FSAR  [final  safety 
analysis  report].  This  in  turn  ensures 
that  environmental  qualification  of 
equipment  inside  containment  is 
maintained  and  thus  function  as 
required  post-accident. 

SW  system  response  post  accident  is 
within  all  design  limits  for  the  system. 
Transient  and  steady  state  forces  within 
the  system  remain  within  all  design  and 
operability  limits  thereby  maintaining 
the  integrity  of  the  system  inside 
containment  and  the  integrity  of  the 
containment  pressure  boundary. 
Assumptions  dependent  on 
containment  pressure  profile  for 
containment  leakage  assumed  in  the 
radiological  consequence  analyses 
remain  valid. 

In  addition,  removing  required  heat 
from  containment  ensures  that  cooling 
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0  f  the  reactor  core  is  accomplished  for 
li )  ag-term  accident  mitigation. 

Therefore,  operation  of  the  SW  system 
proposed  will  not  result  in  a 

st^ificant  increase  in  the  probability  or 

ex  nsequences  of  any  accident 

pieviously  evaluated. 

2.  Operation  of  the  Point  Beach 
Hiiclear  Plant  in  accordance  with  the 
proposed  amendments  does  not  result 
in  a  new  or  different  kind  of  accident 
fi^m  any  accident  previously  evaluated. 

^e  proposed  changes  do  not  alter  the 
}^y  in  which  the  SW  system  performs 
iti  design  functions  nor  the  design 
limits  of  the  system.  The  proposed 
changes  do  not  introduce  any  new  or 
different  normd  operation  or  accident 
mitigation  functions  for  the  system. 
Therefore,  no  new  accident  initiators  are 
duced  by  the  proposed  changes, 
ration  of  SW  system  as  proposed 
ot  result  in  a  new  or  different  kind 
accident  from  any  accident 
iviously  evaluated. 

Operation  of  the  Point  Beach 
clear  Plant  in  accordance  with  the 
iposed  amendments  does  not  result 
a  significant  reduction  in  a  margin  of 

sktfety. 

[Analyses  performed  in  support  of  the 
( ijoposed  amendments  demonstrate  that 
th)e  SW  system  continues  to  perform  its 
friction  as  assumed  and  credited  in  the 
ajcjcident  analyses  and  radiological 
qdnsequence  analyses  performed  for  the 
Point  Beach  Nuclear  Plant.  Therefore, 
tlie  analyses  and  results  are  not 
changed.  All  analysis  limits  remain  met. 
The  SW  system  continues  to  be  operated 
and  responds  within  all  design  limits 
for  the  system.  Therefore,  operation  of 
the  Point  Beach  Nuclear  Plant  in 
aidcordance  with  the  proposed 
aimendments  cannot  result  in  a 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
r^ew,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
poses  to  determine  thdt  the 
endment  request  involves  no 
ficant  hazards  consideration. 


':al  Public  Document  Room 
nation:  The  Lester  Public  Library, 
IjOGl  Adams  Street,  Two  Rivers, 
ilisconsin  54241. 

Attorney  for  licensee:  John  H.  O'Neill, 
JH,  Shaw,  Pittman,  Potts,  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  Cynthia  A. 
(ti  irpenter. 


Wisconsin  Electric  Power  Company. 
Docket  Nos.  50-266  and  50-301,  Point 
Beach  Nuclear  Plant,  Units  1  and  2, 
Town  of  Two  Creeks.  Manitowoc 
County,  Wisconsin 

Date  of  amendment  request: 
September  23. 1998  (TSCR  209). 

Description  of  amendment  request: 
The  purpose  of  the  proposed 
amendments  is  to  remove  the  test 
requirements  for  snubbers  from  the 
Technical  Specifications  (TS).  These 
requirements  are  already  included  in 
the  Point  Beach  Nuclear  Plant  In- 
Service  bispection  Program. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  bebw: 

1.  Operation  of  the  Point  Beach 
Nuclear  Plant  in  accordance  with  the 
proposed  amendments  will  not  result  in 
a  significant  increase  in  the  probability 
or  consequences  of  an  accident 
previously  evaluated. 

These  changes  do  not  involve  a 
significant  increase  in  the  probability  of 
an  accident  previously  evaluated 
because  no  such  accidents  are  affected 
by  the  proposed  revisions  to  delete  TS 
15.4.3.  The  proposed  TS  change  does 
not  introduce  any  new  accident 
initiators. 

Initiating  conditions  and  assiunptions 
are  imchanged  and  remain  as  previously 
analyzed  for  accidents  in  the  PBNP 
Final  Safety  Analysis  Report.  The 
proposed  TS  change  does  not  involve 
any  physical  changes  to  systems  or 
components,  nor  does  it  dter  the  typical 
manner  in  which  the  systems  or 
components  are  operated.  Therefore, 
these  changes  do  not  increase  the 
probability  of  previously  evaluated 
accidents. 

As  noted  above,  the  snubber  testing 
requirements  included  in  the  ASME/ 
ANSI  OM-4  Code  are  more 
comprehensive  and  in  general  more 
conservative  than  the  snubber  testing 
requirements  aurently  contained  in  TS 
15.4.13. 

These  changes  do  not  involve  a 
significant  increase  in  the  consequences 
of  an  accident  or  event  previously 
evaluated  because  the  source  term, 
containment  isolation  or  radiological 
releases  are  not  being  changed  by  these 
proposed  revisions.  The  snubber 
program  ensures  that  snubbers  function 
as  required,  therefore  related  systems 
continue  to  function  as  designed  and 
analyzed.  Existing  system  and 
component  redundancy  and  operation  is 
not  being  changed  by  these  proposed 
changes.  The  assumptions  used  in 


evaluating  the  radiological 
consequences  in  the  PBNP  Final  Safety 
Analysis  Report  are  not  invalidated. 
Therefore,  these  changes  do  not  affect 
the  consequences  of  previously 
evaluated  accidents. 

2.  Operation  of  the  Point  Beach 
Nuclear  Plant  in  accordance  with  the 
proposed  amendments  vtrill  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident 
previously  evaluated. 

These  changes  do  not  introduce  nor 
increase  the  number  of  failure 
mechanisms  of  a  new  or  different  type 
than  those  previously  evaluated  since 
there  are  no  physical  changes  being 
made  to  the  facility.  As  noted  above,  the 
snubber  testing  requirements  included 
in  the  ASME  code  in  general  are  more 
comprehensive  than  the  snubber  testing 
requirements  currently  contained  in  TS 
15.4.13  and  provide  the  requisite  level 
of  assurance  of  snubber  operability.  The 
design  and  design  basis  of  the  facility 
remain  unchanged.  The  plant  safety 
analyses  remain  unchanged.  Therefore, 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident 
previously  evaluated  is  not  introduced. 

3.  Operation  of  the  Point  Beach 
Nuclear  Plant  in  accordance  with  the 
proposed  amendments  does  not  involve 
a  significant  reduction  in  a  maigin  of 
safety. 

The  proposed  changes  do  not  involve 
a  significant  reduction  in  the  maigin  of 
safety  because  existing  component 
redundancy  is  not  being  changed  by 
these  proposed  changes.  There  are  no 
changes  to  the  initial  conditions 
contributing  to  accident  severity  or 
consequences,  and  safety  margins 
estabUshed  through  the  design  and 
faciUty  Ucense  including  the  Technical 
Specifications  remain  unchanged. 
Therefore,  there  are  no  significant 
reductions  in  a  margin  of  safety 
introduced  by  [these]  proposed 
amendment(s]. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  The  Lester  Public  Library, 
1001  Adams  Street,  Two  Rivers, 
Wisconsin  54241. 

Attorney  for  licensee:  John  H.  O'Neill, 
Jr.,  Shaw,  Pittman,  Potts,  and 
Trowbridge,  2300  N  Street,  NW., 
Washington.  DC  20037. 

NRC  Project  Director:  Cynthia  A. 
Carpenter. 
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Wisconsin  Electric  Power  Company, 
Docket  Nos.  50-266  and  50-301.  Point 
Beach  Nuclear  Plant.  Units  1  and  2. 
Town  of  Two  Creeks.  Manitowoc 
County.  Wisconsin 

Date  of  amendment  request:  October 
7, 1998  (TSCR  207). 

Description  of  amendment  request: 
The  purpose  of  the  proposed 
amendments  is  to  incorporate  changes 
to  the  Technical  Specifications  (TS)  to 
ensure  the  4  kV  bus  imdervoltage  input 
to  reactor  trip  is  controlled  in 
accordance  with  the  design  and 
licensing  basis  for  the  facility.  One 
additional  administrative  change  is 
requested  which  removes  the  footnote 
related  to  the  definition  of  Rated  Power 
inTSlS.l.j. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
Ucensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  Operation  of  the  Point  Beach 
Nuclear  Plant  [PBNP]  in  accordance 
with  the  proposed  amendments  will  not 
create  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  changes  proposed  ensure  the 
Point  Beach  Nuclear  Plant  continues  to 
be  operated  in  accordance  with  the 
design  and  Ucensing  basis  for  the 
facility. 

The  first  change  removes  a  footnote 
qualifying  the  definition  of  Rated  Power 
as  applied  to  PBNP  Unit  2.  This 
restriction  was  eliminated  with  the 
replacement  of  Unit  2  steam  generators 
as  approved  by  Amendments  173  and 
177,  dated  July  1. 1997.  The  analyses  for 
those  amendments  were  performed 
based  on  the  minimum  flow 
requirements  specified  in  Technical 
Specification  15.3.1.G.3.  The  note 
should  have  been  deleted  fi'om  the 
Technical  Specifications  at  that  time. 
Elimination  of  this  note  does  not  result 
in  a  change  in  the  operation  of  PBNP 
bom  that  analyzed  and  approved  in 
Amendments  173  and  177.  Therefore, 
this  change  is  administrative  and  cannot 
result  in  an  increase  in  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  second  change  modifies  the 
Limiting  Condition  For  Operation  [LCO] 
for  the  undervoltage  reactor  trip 
protection  function.  This  trip  function  is 
the  primary  protective  function  credited 
in  the  complete  loss  of  flow  event 
analysis  in  the  Final  Safety  Analysis 
Report  (FSAR)  Section  14.1.8.  As  a 
primary  protective  function,  this  trip  is 
required  to  be  single  failure  proof  as 
stipulated  in  proposed  TFFF  279-1968 


documented  in  FSAR  Section  7.2.  This 
change  ensures  that  this  protective 
feature  is  maintained  in  a  condition 
where  single  failure  considerations  are 
satisfied.  When  single  failure  criteria 
cannot  be  met,  appropriate  action  is 
stipulated  to  shutdown  the  unit  placing 
it  in  a  condition  where  the  protective 
function  is  no  longer  required. 
Therefore,  this  change  ensures  PBNP  is 
operated  in  accordance  v«rith  its  design 
and  licensing  basis  and  cannot  result  in 
an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Operation  of  the  Point  Beach 
Nuclear  Plant  in  accordance  with  the 
proposed  amendments  will  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  fiiom  any  accident 
previously  evaluatefd. 

The  changes  proposed  by  this  request 
remove  a  footnote  qualifying  the 
definition  of  rated  power  as  it  applies  to 
PBNP  Unit  2  operation,  and  modify  the 
LCXD  related  to  the  undervoltage  reactor 
trip  protective  function  to  ensure  this 
function  is  maintained  as  required  by 
the  PBNP  design  and  licensing  basis. 
These  changes  are  in  agreement  with 
approved  analyses.  These  changes  do 
not  introduce  any  new  accident 
initiators  or  alter  the  response  of  the 
PBNP  Units  to  previously  analyzed 
accidents.  Therefore,  operation  of  PBNP 
in  accordance  with  the  proposed 
changes  cannot  result  in  a  new  or 
different  kind  of  accident  fi'om  any 
accident  previously  evaluated. 

3.  Operation  of  the  Point  Beach 
Nuclear  Plant  in  accordance  with  the 
proposed  amendments  does  not  create  a 
significant  reduction  in  a  margin  of 
safety. 

Operation  of  the  PBNP  in  accordance 
with  the  proposed  amendments  is 
within  the  bounds  of  approved  design 
and  licensing  basis  of  the  facility.  The 
design  and  licensing  basis  establish 
appropriate  margins  of  safety.  Since 
operation  of  the  PBNP  remains  within 
the  approved  design  and  licensing  basis 
of  the  facility,  a  reduction  in  a  margin 
of  safety  cannot  result. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  The  Lester  Public  Library, 
1001  Adams  Street,  Two  Rivers, 
Wisconsin  54241. 

Attorney  for  licensee:  John  H.  O'Neill, 
Jr.,  Shaw,  Pittman,  Potts,  and 


Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  Cynthia  A. 
Carpenter. 

Wisconsin  Public  Service  Corporation, 
Docket  No.  50-305.  Kewaunee  Nuclear 
Power  Plant.  Kewaunee  County. 
Wisconsin 

Date  of  amendment  request: 
November  18, 1998 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  pressure/temperature  (P/T)  limits 
and  the  low-temperature  overpressure 
protection  (LTOP)  requirements  in  the 
facility  technical  specifications. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  change  was  reviewed  in 
accordance  with  the  provisions  of  10 
CFR  50.92  to  show  no  significant 
hazards  exist.  The  proposed  change  will 
not: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequence  of  an 
accident  previously  evaluated. 

Failure  of  a  reactor  vessel  is  not  an 
accident  that  has  been  previously 
evaliiated;  design  provisions  ensure  that 
this  is  not  a  credible  event.  Since  the 
potential  consequences  of  a  reactor 
vessel  failure  are  so  severe,  industry  and 
governmental  agencies  have  worked 
together  to  ensure  that  failure  will  not 
occur.  Compliance  with  10  CFR  50 
Appendix  G  and  H  ensures  that  failure 
of  a  reactor  vessel  vnli  not  occur.  The 
proposed  changes  do  not  impact  the 
capability  of  the  reactor  coolant 
pressure  boundary  piping  (i.e.,  no 
change  in  operating  pressure,  materials, 
seismic  loading,  etc.)  and  therefore  do 
not  increase  the  potential  for  the 
occurrence  of  a  LOCA  [loss-off-coolant 
accident). 

The  LTOP  setpoint,  revised  enabling 
temperatiire,  and  revised  P/T  limits 
reflected  in  proposed  Figures  TS  3.1-1 
and  TS  3.1-2  ensure  that  the  Appendix 
G  pressure/temperature  limits  are  not 
exceeded,  and  therefore,  ensure  that 
RCS  integrity  is  maintained.  The 
changes  do  not  modify  the  reactor 
coolant  system  pressure  boundary,  nor 
make  any  physical  changes  to  the 
faciUty  design,  material,  construction 
standards,  or  setpoints.  The  reactor 
coolant  system  full  power  operating 
pressure  (2235  psig)  is  not  being 
changed  by  this  proposed  amendment. 
The  LTOP  valve  setpoint  remains  at  less 
than  or  equal  to  500  psig.  The  LTOP 
enabling  temperature  based  on  Figure 
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' '  S  3.1-2  is  200<'F  and  is  consistent  with 
i  ^ME  Code  Case  N-514  guidance  of 
RITnot  ■•■  50°?.  The  revised  enabling 
tieonperature  is  lower  than  the  355°F 
value  in  the  current  TS.  However,  the 
allowable  combination  of  Appendix  G 
pressures  and  temperatures  (refer  to  the 
5"F  isothermal  cooldown  limit)  is 
{ ]  eater  for  the  revised  limit  curves.  The 
( <  tmbination  of  greater  allowable 
Appendix  G  pressure  and  temperature 
liinits  and  lower  enabling  temperature 
produces  a  larger  operating  window.  A 

r  operating  window  reduces  the 
elihood  of  inadvertently  lifting  the 

IF  relief  valve  while  maneuvering 
le  plant  throiigh  the  knee  of  the  P-T 

e  during  startup  and  shutdown.  The 
bability  of  an  LTOP  event  occurring 
independent  of  the  pressure- 
tiamperature  limits  for  the  RCS  (reactor 
coolant  system]  pressure  boundary  and 

Jbling  temperature.  Therefore,  Uie 
bability  of  a[n]  LTOP  event  is  not 
reased. 
he  revised  heatup  and  cooldown 
IStnit  ciuves  and  LTOP  enabling 
tamperature  were  developed  using  test 
results  from  unirradiated  and/or 
irradiated  specimens  that  represent  the 
KNPP  [Kewaunee  Nuclear  Power  Plant] 
I E  actor  vessel  beltline  circumferential 
1 1I  Bid,  closure  head  flange,  and 
i  r  termediate  forging.  The 
( Hcimiferential  beltline  weld  and 
i  itermediate  forging  are  the  most 
1  ipiiting  materials  in  the  reactor  coolant 
pressure  boimdary  due  to  the  effects  of 
"^1  mtron  irradiation  which  cause  the 
)w  properties  to  increase  and  the 
ighness  to  decrease.  10  CFR  50, 
pendix  G  states  that  the  metal 
tBknperature  of  the  closure  flange 
ragions  must  exceed  the  material 
unirradiated  RTNin-by  at  least  120*F  for 
i^Ormal  operation  and  W?  for 

drostatic  pressure  tests  and  leak  tests 
en  the  pressure  exceeds  20  percent  of 
preservice  hydrostatic  test  pressure. 
>p  weight  and  Charpy  V-notch  testing 
IP3571  weld  metal  and  the 
intermediate  forging  material  has  been 
performed  and  used  for  derivation  of  the 
iBvised  PTS  [pressurized  thermal  shock] 
assessment,  the  proposed  Appendix  G 
1^4atup  and  cooldown  limit  curves,  and 
tqe  corresponding  LTOP  system 
eiiiabling  temperature.  The  revised  limit 
curves  and  corresponding  LTOP 
enabling  temperature  have  been 
developed  using  accepted  engineering 
practices,  methods  derived  firom  the 
A6ME  Boiler  and  Pressure  Vessel  Code, 
Qikteria  set  forth  in  NRC  Regulatory 
Standard  Review  Plan  5.3.2,  and  10  CFR 
Sd.61.  Utilization  of  the  revised  heatup 
end  cooldown  limit  curves  and 
c  ( irresponding  LTOP  enabling 


temperature  ensures  adequate  fracture 
toughness  for  ferritic  materials  of  the 
pressure-retaining  components  of  the 
reactor  coolant  pressure  boundary. 
These  limit  curves  provide  adequate 
margins  of  safety  during  any  condition 
of  normal  operation,  including 
antidpated^perational  occurrences  and 
system  hydrostatic  tests,  and  low 
temperatme  overpressiire  protection 
(corresponding  to  isothermal  events 
during  low  temperature  operations  (i.e.. 
less  than  or  equial  to  200'F))  thus 
ensuring  the  integrity  of  the  reactor 
coolant  pressure  boimdary. 

The  changes  do  not  adversely  affect 
the  integrity  of  the  RCS  such  that  its 
function  in  the  control  of  radiological 
consequences  is  affected.  Radiological 
off-site  exposures  from  normal 
operation  and  operational  transients, 
and  faults  of  moderate  frequency  do  not 
exceed  the  guidelines  of  10  CFR  100.  In 
addition,  the  changes  do  not  affect  any 
fission  product  banier.  The  changes  do 
not  degrade  or  prevent  the  response  of 
the  LTOP  relief  valve  or  other  safety- 
related  systems  to  previously  evaluated 
accidents.  In  addition,  the  changes  do 
not  alter  any  assiunption  previously 
made  in  the  radiological  consequence 
evaluations  nor  affect  the  mitigation  of 
the  radiological  consequences  of  an 
accident  previously  evaluated. 
Therefore,  the  consequences  of  an 
accident  previously  evaluated  will  not 
be  increased. 

Thus,  operation  of  KNPP  in 
accordance  with  the  PA  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any 
accident  previously  evaluated. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

Since  th^  potential  consequences  of  a 
reactor  vessel  failure  are  so  severe, 
industry  and  governmental  agencies 
have  worked  together  to  ensure  that 
failure  will  not  occur.  Compliance  with 
10  CFR  50  Appendix  G  and  H  ensures 
that  failure  of  a  reactor  vessel  will  not 
occur.  The  proposed  heatup  and 
cooldown  limit  curves  have  been 
constructed  by  combining  the  most 
conservative  pressure-temperature 
limits  derived  by  using  material 
properties  of  the  intermediate  forging, 
closing  head  flange,  and  beltline 
circiunferential  weld  to  form  a  single  set 
of  composite  curves.  With  NRC 
approval  to  use  Code  Case  N-588,  the 
intermediate  forging  and  closure  head 
flange  become  the  controlling  materials 
for  development  of  the  heatup  limit 
curve  and  the  cooldown  limit  curves  at 
low  temperatures.  At  high  temperatures, 
the  cimmiferential  weld  continues  to  be 
limiting  for  development  of  the 


cooldown  limit  curves.  Use  of 
conservative  pressure-temperature 
limits  derived  by  using  material 
properties  of  the  intermediate  forging, 
closure  head  flange,  and  beltline 
circumferential  weld  to  form  a  single  set 
of  composite  curves,  does  not  modify 
the  reactor  coolant  system  pressure 
boundary,  nor  make  any  physical 
changes  to  the  LTOP  setpoint  or  design. 
Proposed  Figures  TS  3.1-1  and  TS  3.1- 
2  were  prepared  in  accordance  with 
regulatory  and  code  requirements  and 
were  derived  using  more  conservative 
material  property  basis  and  more 
limiting  requirements  of  neutron 
exposure  projections  thru  33  EFPY 
[effective  fiill-power-years]  instead  of  20 
EFPY. 

The  revised  LTOP  system  enabling 
temperature  and  the  proposed 
Appendix  G  pressure  temperature 
limitations  were  prepared  using 
methods  derived  from  the  ASN&  Boiler 
and  Pressure  Vessel  Code  and  the 
criteria  set  forth  in  NRC  Regulatory 
Standard  Review  Plan  5.3.2.  The 
changes  do  not  cause  the  initiation  of 
any  accident  nor  create  any  new 
credible  limiting  failure  for  safety- 
related  systems  and  components.  The 
changes  do  not  result  in  any  event 
previously  deemed  incredible  being 
made  credible.  As  such,  it  does  not 
create  the  possibility  of  an  accident 
different  than  previously  evaluated. 

The  changes  do  not  have  any  adverse 
effect  on  the  ability  of  the  safety-related 
systems  to  perform  their  intended  safety 
functions.  The  combination  of  higher 
allowable  Appendix  G  pressure  and 
temperature  limits  and  lower  enabling 
temperature  produces  a  larger  operating 
window.  The  ASME  Section  XI, 
Working  Group  on  Operating  Plant 
Criteria  (WGOPC)  has  prepared  a 
technical  bases  dociunent  for  Code  Case 
N-514.  The  technical  bases  document  is 
contained  in  Attachment  3  of  Reference 
1.  This  technical  bases  document 
provides  justification  for  enabling  the 
LTOP  system  at  temperatures  less  than 
200^  or  at  coolant  temperatures 
corresponding  to  a  reactor  vessel  metal 
temperature  less  than  RTndt  *  50°?. 
whichever  is  greater. 

WGOPC,  which  has  responsibility  for 
Appendix  G  of  Section  XI,  has 
considered  the  burden  and  safety 
impact  imposed  by  the  LTOP  criteria, 
and  has  developed  Code  guidelines  for 
determining  the  LTOP  set-point 
pressure  and  the  required  enabling 
temperature.  These  guidelines  will 
relieve  some  operational  restrictions,  yet 
provide  adequate  margins  against  failure 
for  the  reactor  vessel.  Further,  by 
relieving  the  operational  restrictions, 
these  guidelines  result  in  a  reduced 


71980 


Federal  Register /Vol.  63.  No.  250 /Wednesday,  December  30,  1998 /Notices 


potential  for  activation  of  pressure 
relieving  devices,  thereby  improving 
plant  safety.  Thus,  a  slightly  larger 
operating  window  at  KNPP  is  viewed  to 
reduce  the  likelihood  of  inadvertently 
lifting  the  LTOP  relief  valve  while 
maneuvering  the  plant  through  the  knee 
of  the  P-T  ciure  during  startup  and 
shutdown.  The  new  LTOP  operating 
window  (i.e.,  less  than  or  equal  to 
ZOO'F)  is  within  the  existing  operating 
band  for  the  residual  beat  removal 
system;  operating  procedures  allow  the 
LTOP  system  to  be  placed  into  service 
at  <400"F.  At  KNPP.  as  long  as  the 
LTOP  relief  valve  is  operable,'the  LTOP 
system  is  enabled  anytime  the  residual 
heat  removal  system  is  in 
conununication  with  the  reactor  coolant 
system. 

The  proposed  changes  do  not  make 
physical  changes  to  the  plant  or  create 
new  failure  modes.  Thus,  the  PA  does 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

(3)  Involve  a  significant  reduction  in 
the  margin  of  safety. 

The  proposed  Appendix  G  pressure 
temperatiue  limitations  and  LTOP 
enabling  temperature  were  prepared 
using  methods  derived  from  the  ASME 
Boiler  and  Pressure  Vessel  Code, 
including  Code  Cases  N-514  and  N- 
588,  and  the  criteria  set  forth  in  NRC 
Regulatory  Standard  ReAaew  Plan  5.3.2. 
Reference  1  to  this  letter  provides 
information  to  support  NRC  approval  to 
use  Code  Case  N-514  and  Code  Case  N- 
588  for  the  KNPP  PTS  evaluation, 
development  of  the  heatup  and 
cooldown  limit  curves,  and 
establishment  of  the  LTOP  system 
enabling  temperature.  These  documents 
and  practices  along  with  the 
calculational  limitations  specified  in  10 
CFR  50.61  are  an  acceptable  method  for 
implementing  the  requirements  of  10 
CFR  50  Appendices  G  and  H. 

Use  of  tne  methodology  set  forth  in 
the  ASME  Boiler  and  Pressure  Vessel 
Code,  NRC  Regulatory  Standard  Review 
Plan  5.3.2..  10  CFR  50.61,  and  10  CFR 
50  Appendices  G  and  H  ensures  that 
proper  limits  and  safety  factors  are 
maintained.  Thus,  the  PA  does  not 
involve  a  significant  reduction  in  the 
margin  of  saieW. 

The  revised  heatup  and  cooldoMm 
limit  ciirves  and  LTCX*  system  enabling 
temperatiire  were  prepared  using  drop 
weight  and  Charpy  V-notch  data  for  the 
beltline  weld,  closure  head  flange,  and 
intermediated  forging  material  along 
with  practices  described  herein  and 
methods  derived  from  the  ASME  Boiler 
and  Pressure  Vessel  Code  and  10  CFR 
50.61.  The  safety  factors  and  margins 
used  in  the  development  of  the  limit 


curves  and  LTOP  system  enabling 
temperature  meet  the  criteria  set  forth 
by  these  documents.  Application  of  low 
leakage  core  designs  decreases  the  rate 
of  shift  in  transition  temperature  from 
ductile  to  nonductUe  behavior.  The 
revised  limit  curves  and  LTOP  enabling 
temperature  provide  adequate  margins 
of  safety  during  any  condition  of  normal 
operation,  including  anticipated 
operational  occurrences  and  system 
hydrostatic  tests,  and  low  temperature 
overpressure  protection  (corresponding 
to  Isothermal  events  during  low 
temperature  operations  (i.e..  less  than  or 
equal  to  ZOCF)).  With  the  preparation  of 
the  revised  limit  curves  in  accordance 
with  the  latest  criteria  and  guidance, 
this  PA  ensures  that  proper  limits  and 
safety  factors  are  maintained. 

Thus,  the  PA  does  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  Involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Wisconsin. 
Cofiin  Library,  2420  Nicolet  Drive. 
Green  Bay.  WI  54311-7001. 

Attorney  for  licensee:  Bradley  D. 
Jackson.  Esq..  Foley  and  Lardner,  P.O. 
Box  1497,  Madison,  WI  53701-1497. 

NRC  Project  Director:  Cynthia  A. 
Carpenter. 

Previously  Published  Notices  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opporturuty  for  a  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  puUlshed  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  dramistances. 
They  are  repeated  hen  because  the 
biweekly  notice  lists  all  amendments 
Issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  Individual  notice 
in  the  Federal  Register  on  the  day  and 
page  dted.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 


Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-220.  Nine  Mile  Point 
Nuclear  Station  Unit  No.  1,  Oswego 
County.  New  York 

Date  of  application  for  amendment: 
May  15, 1998,  as  supplemented 
September  25  and  October  13, 1998. 

Brief  description  of  amendment:  The 
ammdment  would  revise  Technical 
Specification  5.5,  "Storage  of 
Unirradiated  and  Spent  Fuel"  to  reflect 
a  planned  modification  to  increase  the 
number  of  fuel  assemblies  that  can  be 
stored  in  the  spent  fuel  pool  bom  2776 
to  4086. 

Date  of  publication  of  individual 
notice  in  Federal  Register.  November  24, 
1998  (63  FR  64973). 

Expiration  date  of  individual  notice: 
December  24, 1998. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York.  Qswego.  New 
York  13126. 

Notice  of  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  eadi  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  fortii  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportimity  for  A  Hearing  in 
coimection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  cmnimstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
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he  Commission's  related  letter,  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
tems  are  available  for  public  inspection 
it  the  Commission's  Public  Doounent 
loom,  the  Gelman  Building,  2120  L 
Street.  NW.,  Washington,  DC,  and  at  the 
ocal  public  document  rooms  for  the 
)articular  facilities  involved. 

Baltimore  Gas  and  Electric  Company, 
Oocket  Nos.  50-31 7  and  50-318,  Calvert 
'Cliffs  Nuclear  Power  Plant.  Unit  Nos.  1 
ind  2,  Calvert  County,  Maryland 

Date  of  application  for  amendments: 
3ctober  16, 1998. 

Brief  description  of  amendments:  The 
unendments  revise  Technical 
Specification  (TS)  3.3.1  "Reactor 
Protective  System  (RPS) 
nstrumentation-Operating"  and  TS 
1.3.2,  "Reactor  Protective  System  (RPS) 
nstrumentation-Shutdown,"  to  clarify 
m  inconsistency  between  the  TS 
wording  and  tbe  design  bases  as 
lescribed  in  the  TS  Bases  and  the 
Jpdated  Final  Safety  Analysis  Report. 
Specifically,  the  change  replaces  the 
^)erating  bypass  input  process  variable. 
Inermal  Power,  in  Footnotes  (a),  (b), 
ind  (d)  of  Table  3.3.1  and  in  the  Note 
:o  Limiting  Condition  for  Operation 
J.3.2  with  Nuclear  Instrument  Power. 

Date  of  issuance:  December  8, 1998. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  Nos.:  229  &  204. 

Facility  Operating  License  Nos.  DPB^ 
S3  and  DPR-69:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  27, 1998  (63  FR 
57320). 

The  Commission's  related  evaluation 
of  these  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  8. 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Calvert  Coimty  Library,  Prince 
Frederick,  Maryland  20678. 

Boston  Edison  Company.  Docket  No. 
50-293.  Pilgrim  Nuclear  Power  Station. 
Plymouth  County.  Massachusetts 

Date  of  application  for  amendment: 
April  25, 1996,  as  supplemented  on 
September  5, 1996,  August  8, 1997, 
March  26.  July  31.  and  August  24, 1998. 

Brief  description  of  amendment:  This 
amendment  revises  Technical 
Specifications  (TSs)  3/4.5.F.1,  "Core 
and  Containment  Cooling  systems"  to 
extend  the  allowed  outage  time  (AOT) 
for  the  emergency  diesels,  TSs  3.9.B.1 
and  3.9.B.4,  "Auxiliary  Electrical 
System"  to  reduce  the  AOT  fiom  7  days 


to  3  days  and  reduce  the  AOT  for  the 
combination  of  an  EDO  and  startup 
transformer  or  shutdown  transformer 
from  72  hours  to  48  hours,  and  add 
Configuration  Risk  Management 
Program  in  TS  5.5,  "Programs  and 
Manuals"  of  Section  5.0 
"Administrative  Controls".  Various  TS 
pages  were  re-numbered  in  Section  5.0. 
In  addition,  TSs  3.9,  "Auxiliary 
Electrical  System,"  and  3.9.A, 
"Auxiliary  Electrical  Equipment,"  have 
been  reformatted  to  be  consistent  with 
TS  3.9.B  approved  in  a  previous 
amendment.  The  associated  Bases 
sections  have  also  been  changed  to 
reflect  the  new  TSs. 

Date  of  issuance:  December  11, 1998. 

Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  within  30 
days. 

Amendment  No.:  179. 

Facility  Operating  License  No.  DPR- 
35:  Amendment  revised  the  Technical 
Specifications. 

[>ate  of  initial  notice  in  Federal 
Raster.  September  23, 1998  (63  FR 
50934). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  11, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Plymouth  Public  Library,  11 
North  Street,  Plymouth,  Massachusetts 
02360. 

Duke  Energy  Corporation,  Docket  Nos. 
50-269,  50-270,  and  50-287.  Oconee 
Nuclear  Station.  Units  1.  2,  and  3, 
Oconee  County.  South  Carolina 

Date  of  application  of  amendments: 
July  15, 1997.  as  supplemented  March  3. 
April  13.  June  16,  October  26,  and 
Novendier  5, 1998. 

Brief  description  of  amendments:  the 
amendments  revised  the  Technical 
Specifications  to  add  new  requirements 
for  the  main  steamline  break 
instrumentation  and  resolved  issues 
related  to  Inspection  and  Enforcement 
Bulletin  80-04. 

Date  of  Issuance:  December  7, 1998. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  coincident 
with  implementation  of  the  improved 
Technical  Specifications. 

Amendment  Nos.:  234— Unit  1;  234— 
Unit  2;  233— Unit  3, 

Facility  Operating  License  Nos.  DPR- 
38.  DPR~i7.  and  DPR-55:  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  September  24, 1997  (62  FR 
50001). 

The  March  3,  April  13,  June  16, 
October  26,  and  November  5, 1998, 


letters  provided  clarifying  information 
that  did  not  change  the  scope  of  the  July 
15, 1997,  application  and  the  initial 
proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  7, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Oconee  County  Library,  501 
West  South  Broad  Street.  Walhalla, 
South  Carolina. 

Duquesne  Light  Company,  et  al.,  Docket 
No.  50-412,  Beaver  Valley  Power 
Station,  Unit  2,  Shippingport, 
Pennsylvania 

Date  of  application  for  amendment: 
September  24, 1998,  as  supplemented 
November  3, 1998. 

Brief  description  of  amendment:  This 
amendment  revised  technical 
specification  3.1.2.8  in  two  places  to 
diange  the  term  "contained  volume"  to 
usable  voliune."  lliis  change  eliminates 
the  potential  for  a  non-conservative 
interpretation  of  the  specification  values 
for  the  RefueUng  Water  Storage  Tank 
and  Boric  Add  Storage  Tank  and 
thereby  eliminates  the  need  for 
temporary  administrative  controls, 
which  have  been  used  correctly  to 
properly  interpret  the  specification 
values  as  usable  volimies. 

Date  of  issuance:  December  14, 1996. 

Effective  date:  Effective  immediately, 
to  be  implemented  within  30  days. 

Amendment  No:  95. 

Facility  Operating  License  No.  NPF- 
73.  Amendment  revised  the  Technical 
Specifications. 

[Jate  of  initial  notice  in  Federal 
Register.  November  4, 1998  (63  FR 
59591). 

The  November  3, 1998,  letter  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination  or  expand  the 
amendment  request  beyond  the  scope  of 
the  initial  notice. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  14. 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library. 
663  Franklin  Avenue,  Aliquippa,  PA 
15001. 

Illinois  Power  Company,  Docket  No.  50- 
461,  Clinton  Power  Station,  Unit  1, 
DeWitt  County,  Illinois 

Date  of  application  for  amendment: 
Augiist  17, 1998. 
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Brief  description  of  amendment:  The 
amendment  reduces  the  load  at  which 
diesel  generators  are  tested. 

Date  of  issuance:  December  14, 1998. 

Effective  date:  December  14, 1998. 

Amendment  No.:  118. 

Facility  Operating  License  No.  NPF- 
62:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  October  7, 1998  (63  FR  53949). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  14, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  The  Vespasian  Warner  Public 
Library,  120  West  Johnson  Street, 
Clinton,  IL  61727. 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316,  Donald 
C.  Cook  Nuclear  Plant,  Units  1  and  2, 
Berrien  County,  Michigan 

Date  of  application  for  amendments: 
August  1, 1997. 

Brief  description  of  amendments:  The 
amendments  delete  a  portion  of  a 
technical  specifications  surveillance  test 
requirement  that  specifies  that  the  steam 
driven  auxiliary  feedwater  pumps  be 
tested  "when  the  secondary  steam 
supply  pressure  is  greater  Uian  310 
psig."  lliis  removes  any 
misunderstanding  that  the  secondary 
steam  pressure  must  be  just  above  310 
psig  for  this  test. 

Date  of  issuance:  December  10, 1998. 

Effective  date:  December  10, 1998, 
with  full  implementation  within  45 
days. 

Amendment  Nos.:  225  and  209. 

Facility  Operating  License  Nos.  DPR- 
58  and  DPR-74:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  December  31, 1997  (62  FR 
68308). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  10. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Maud  Preston  Palenske 
Memorial  Library,  500  Market  Street,  St. 
Joseph,  MI  49085. 

Niagara  Mohawk  Power  Coqmration. 
Docket  No.  50-410,  Nine  Mile  Point 
Nuclear  Station  Unit  No.  2,  Oswego 
County,  New  York 

Date  of  application  for  amendment: 
February  5, 1998. 

Brief  description  of  amendment:  This 
amendment  changes  the  Technical 


Specifications  to  update  the  terminology 
and  references  to  10  CFR  50.55a(f)  and 
(g)  consistent  with  the  1989  edition  of 
Section  XI  of  the  American  Society  of 
Mechanical  Engineers  Boiler  and 
Pressure  Vessel  Code,  and  consistent 
with  the  second  10-year  interval  of  the 
Inservice  Inspections  and  Inservice 
Testing  Program  Plans. 

Date  of  issuance:  December  3, 1998. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  84 

Facility  Operating  License  No.  DPR- 
63:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Reaster.  March  11, 1998  (63  FR  11920). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  3, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Reference  and  Docvunents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

PECO  Energy  Company,  Docket  Nos. 
50-352  and  50-353,  Limerick 
Generating  Station,  Units  1  and  2, 
Montgomery  County,  Pennsylvania 

Date  of  application  for  amendments: 
August  8, 1996,  as  supplemented  June 
30, 1997  and  August  26, 1998. 

Brief  description  of  amendments:  The 
amendments  eliminate  the  response 
time  testing  requirements  for  selected 
sensors  and  specified  instrument  loops 
for  (1)  the  reactor  protection  system,  (2) 
the  isolation  system,  and  (3)  the 
emergency  core  cooling  system. 

Date  of  issuance:  December  14, 1998. 

Effective  date:  Both  luiits,  as  of  date 
of  issuance,  to  be  implemented  within 
30  days. 

Amendment  Nos.:  132  and  93. 

Facility  Operating  Ucense  Nos.  NPF- 
39  and  NPF-85:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  m  Federal 
Register.  November  6, 1996  (61  FR 
57489). 

The  June  30, 1997  and  August  26, 
1998,  letters  provided  clarifying 
information  that  did  not  cluuige  the 
initial  proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  14, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street.  Pottstown.  PA  19464. 


Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333,  fames  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  York 

Date  of  application  for  amendment: 
July  10, 1998,  as  supplemented  October 
16, 1998. 

Brief  description  of  amendment:  The 
amendment  revised  Technical 
Specification  (TS)  3.6/4.6  and 
associated  bases  to  relocate  portions  of 
the  reactor  coolant  chemistry  to  the 
Updated  Final  Safety  Analysis  Report 
and  to  applicable  plant  procediues. 
Changes  to  the  relocated  requirements 
will  be  controlled  by  the  provisions  of 
10  CFR  50.59. 

Date  of  issuance:  December  1, 1998. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  247. 

Facility  Operating  License  No.  DPR- 
59:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  July  29, 1998  (63  FR  40560). 

The  October  16, 1998,  submittal  fell 
with  the  scope  of,  and  did  not  change, 
the  initial  proposed  finding  of  no 
significant  hazards  consideration. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  1. 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Reference  and  Docimients 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333,  fames  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  York 

Date  of  application  for  amendment: 
March  30, 1998,  as  supplemented  on 
October  27. 1998. 

Brief  description  of  amendment:  The 
amendment  revises  Uie  definition  of 
logic  system  functional  tests,  and 
revises  test  frequency  requirements  for 
certain  instrumentation. 

Date  of  issuance:  December  11, 1998. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  248. 

Facility  Operating  License  No.  DPR- 
59:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  22. 1998  (63  FR  19978). 

The  October  27, 1998.  supplemental 
letter  provided  clarifying  information 
that  did  not  change  the  initial  proposed 
no  significant  hazards  consideration. 
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The  Commission's  related  evaluation 
>f  the  amendment  is  contained  in  & 
Safety  Evaluation  dated  December  11, 
L998. 

No  significant  hazards  consideration 
I  »mments  received:  No. 

Local  Public  Document  Room 
ocation:  Reference  and  Documents 
department,  Penfield  Library,  State 
Jniversity  of  New  York,  Oswego,  New 
fork  13126 

hiblic  Service  Electric  &  Gas  Company, 
Docket  Nos.  50-272  and  50-311.  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
md  2,  Salem  County,  New  Jersey 

Date  of  application  for  amendments: 
\ugust  12, 1998,  as  supplemented  on 
October  12, 1998.  The  October  12, 1998, 
etter  provided  clarifying  information 
hat  did  not  change  the  initial  proposed 
lo  sigificant  hazards  consideration 
letermination. 

Brief  description  of  amendments:  The 
miendments  revise  TS  3/4.6.1.3, 
'Containment  Air  Locks,"  to  change  the 
iction  statements  for  an  inoperable  air 
ock.  The  amendments  also  revise  TS 
3ases  3/4.6.1.2,  "Contairunent  Leakage," 
o  correct  an  editorial  error  and  TS 
3ases  3/4.6.1.3,  "Containment  Air 
Locks,"  to  provide  additional  details 
regarding  the  air  locks. 

Date  of  issuance:  Etecember  2, 1998. 

Effective  date:  December  2, 1998. 

Amendment  Nos:  215  and  195. 

Facility  Operating  License  Nos.  DPR- 
70  and  DPR-75:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
RegJster.-.September  9, 1998  (63  FR 
•8265). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  2, 
1998 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway,  Salem,  NJ  08079. 

Southern  Nuclear  Operating  Company, 
Inc.,  Docket  Nos.  50-348  and  50-364, 
Joseph  M.  Fariey  Nuclear  Plant,  Units  1 
and  2,  Houston  County,  Alabama 

Date  of  amendments  request: 
December  31, 1997,  as  supplemented  by 
letter  dated  September  11, 1998. 

Brief  Description  of  amendments:  The 
amendments  revised  the  Technical 
Specifications  (TSs)  to  change  the 
intermediate  range  neutron  flux  reactor 
trip  setpoint  and  allowable  value,  and 
delete  the  reference  to  the  reactor  trip 
setpoints  in  TS  3.10.3,  "Special  Test 
Exceptions— Physics  Tests,"  and  TS 
3.10.4,  "Special  Test  Exceptions — 
Reactor  Coolant  Loops." 


Date  of  issuance:  December  8, 1998. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days  item  the  date  of  issuance. 

Amendment  Nos.:  Unit  1 — 140;  Unit 
2—132. 

Facility  Operating  License  Nos.  NPF- 
2  and  NPF-8:  Amendments  revise  the 
Technical  Specifications. 

Date  ofimtial  notice  in  Federal 
Register:  February  11. 1998  (63  FR 
6998). 

The  September  11, 1998,  letter 
provided  clarifying  information  that  did 
not  change  December  31, 1997, 
application  or  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

Tlie  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  8, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Houston-Love  Memorial 
Library,  212  W.  Burdeshaw  Street,  Post 
Office  Box  1369.  Dothan.  Alabama. 

Termessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  application  for  amendments: 
September  20. 1996  (TS  96-09). 

Brief  description  of  amendments:  The 
amendments  change  the  Technical 
Specifications  to  clarify  the  types  of 
work  shifts  that  are  acceptable  when 
considering  the  requirements  to  ensure 
overtime  is  not  heavily  used  on  a 
routine  basis  by  unit  staff. 

Date  of  issuance:  December  7, 1998. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  no  later 
than  45  days  after  issuance. 

Amendment  Nos.:  240  and  230. 

Facility  Operating  License  Nos.  DPR- 
77  and  DPR-79:  Amendments  revise  the 
technical  specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  4, 1998  (63  FR 
59596). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  7, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1001  Broad  Street,  Chattanooga, 
Tennessee  37402. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  application  for  amendments: 
August  22, 1998,  as  supplemented  on 


August  27  and  October  8, 1998  (TS  98- 
08).  The  August  27, 1998,  amendment 
request  superseded  the  original  (August 
22, 1998)  request  in  its  entirety. 

Brief  description  of  amendments:  The 
amendments  revise  the  Sequoyah 
Nuclear  Plant  Technical  Sptecifications 
by  extending  the  allowed  outage  time 
for  the  SQN  emergency  diesel  generators 
from  72  hours  to  7  days. 

Date  of  issuance:  December  16, 1998. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  no  later 
than  45  days  after  issuance. 

Amendment  Nos.:  241  and  231. 

Facility  Operating  License  Nos.  DPR- 
77  and  DPR-79:  Amendments  revise  the 
technical  specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  9, 1996  (61  FR  52969), 
superseded  by  a  second  notice  on 
September  9, 1998  (63  FR  48270).  The 
October  8, 1998,  letter  provided 
clarifying  information  that  did  not 
change  the  initial  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  16, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1001  Broad  Street.  Chattanooga. 
Tennessee  37402. 

Virginia  Electric  and  Power  Company,  et 
al.,  Docket  Nos.  50-338  and  50-339. 
North  Anna  Power  Station,  Units  No.  1 
and  No.  2,  Louisa  County,  Virginia 

Date  of  application  for  amendments: 
July  28, 1998,  as  supplemented  October 
16, 1998.  The  October  16. 1998.  letter 
was  administrative  in  natiu«  and  did 
not  change  the  initial  no  significant 
hazards  consideration  determination. 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  to  change  the  Emergency 
Diesel  Generator  section  to  be  consistent 
with  station  procedures  associated  with 
steady-state  conditions. 

Date  of  issuance:  December  10. 1998. 

Effective  date:  December  10, 1998. 

Amendment  Nos.:  216  and  197. 

Facility  Operating  License  Nos.  NPF- 
4  and  NPF-7:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  9. 1998  (63  FR 
48272). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  10, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  The  Alderman  Library,  Special 
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Collections  Department,  University  of 
Virginia,  Charlottesville,  Virginia 
22903-2498. 

Dated  at  Rockville.  Maryland,  ttiis  23rd  day 
of  December  1998. 

For  the  Nuclear  Regulatory  Commission. 
Elinor  G.  Adcana, 

Acting  Director,  Division  of  Reactor  Projects — 
flWV,  Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc.  98-34440  Filed  12-29-98;  8:45  am] 
HUMQ  COOC  7St»41-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReiMM  Na  34-40826:  FHe  No.  SR-NASO- 


S«tf-RegulatOfy  Organizations;  Notica 
of  Filing  of  Proposed  Rula  Changa  and 
Amandmant  No.  1  Therato  t>y  ttta 
National  Association  of  Sacuritias 
Daalars,  Inc.  Relating  to  ttta  iaauanca 
of  Temporary  Caase  and  Dasist  Orders 

December  22, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Seciirities  Exchange  Act  of  1934 
("Act").»  andjtule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  October 
28, 1998,  the  National  Association  of 
Seciuities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  regulatory 
subsidiary,  NASD  Regulation,  Inc. 
("NASD  Regulation")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  m  below,  which  Items  have  been 
prepared  by  NASD  Regulation.  The 
Association  amended  the  proposal  on 
December  15  and  16, 1998.3  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 


'  15  U.S.C  78s(b)(l). 

»17CFR240.19b-4. 

'The  first  amendment  to  the  proposal  included 
changes  to  the  evidentiary  standard  and  the  tenure 
of  a  temporary  cease  and  desist  order.  See  Letter 
from  Alden  S.  Adkins,  Senior  Vice  President  and 
General  Counsel.  NASD,  to  Katherine  A.  England, 
Assistant  Director,  Division  of  Market  Regulation 
("Division"),  Commission,  dated  Decemt^r  15. 
1998.  On  December  16, 1998,  the  NASD  made 
further  non-substantive  changes  to  the  proposed 
rule  language  at  a  meeting  between  Peter  Geraghty, 
Assistant  General  Counsel,  NASD  Regulation,  and 
Mandy  S.  Cohen,  Special  Counsel,  and  Anitra  T. 
Cassac,  Attorney,  Division,  Commission.  See 
Memorandum  entitled:  Meeting  with  Staff  of  NASD 
regulation,  dated  December  17, 1998.  The  NASD 
also  agreed  to  extend  the  public  comment  period  to 
sixty  days  by  letter  dated  December  21, 1998.  See 
Latter  from  Alden  S.  Adkins,  Senior  Vice  President 
and  General  Counsel,  NASD,  to  Katherine  A. 
England.  Assistant  Director,  Divisions,  Commission. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Association  is  proposing  to  create 
the  Rule  9800  Series  and  to  amend 
certain  existing  NASD  Rules  of  the 
Association  to  establish  procedures  to 
enable  the  Association  to  issue 
temporary  cease  and  desist  orders.  The 
proposed  rule  change  also  would  grant 
the  NASD  authority  to  initiate  non- 
summary  proceedings  when  temporary 
or  permanent  cease  and  desist  orders  are 
violated.  The  text  of  the  proposed  rule 
change  follows.  Additions  are  italicized; 
deletions  are  [bracketed].* 

•300.  SaKtknis 

8301.  Sanctions  for  Violation  of  the  Rules 

(a)  Imposition  of  Sanctions 
After  compliance  with  the  Rule  9000 
Series,  the  Association  may  impose  one  or 
more  of  the  following  sanctions  on  a  member 
or  person  associated  with  a  member  for  each 
violation  of  the  fiederal  securities  laws,  rules 
or  regulations  thereunder,  the  rules  of  the 
Municipal  Securities  Rulemaking  Board,  or 
Rules  of  the  Association,  or  may  impose  one 
or  more  of  the  following  sanctions  on  a 
member  or  person  associated  with  a  member 
for  any  neglect  or  refusal  to  ccmiply  with  an 
order,  direction,  or  decision  issued  under  the 
Rules  of  the  Association: 

(5)  suspend  or  bar  a  member  or  person 
associated  with  a  member  from  association 
with  all  members;  (or] 

(6)  [impose  any  other  fitting 

sanction. li/npose  a  temporary  or  permanent 
cease  and  desist  order  against  a  member  or 
a  person  associated  with  a  member;  or 

(7)  impose  any  other  fitting  sanction. 

*  •         •         •         * 

IM-8310-2.  Release  of  Disciplinary 
Information 

*  *         *         •         * 

(d)(1)  The  Association  shall  release  to  the 
public  information  with  respect  to  any 
disciplinary  decision  issued  pursuant  to  the 
Rule  9000  Series  imposing  a  suspension, 
cancellation  or  expulsion  of  a  member;  or 
suspension  or  revocation  of  the  registration 
of  a  person  associated  with  a  member;  or 
barring  of  a  member  or  pwrson  associated 
with  a  member  from  association  with  all 
members;  or  imposition  of  monetary 
sanctions  of  $10,000  or  more  upon  a  member 
or  person  associated  with  a  member;  or 
containing  an  allegation  of  a  violation  of  a 
Designated  Rule;  and  may  also  release  such 
information  with  respect  to  any  disciplinary 
decision  or  group  of  decisions  that  involve  a 


*  Language  in  proposed  rules  IM-8310-2,  9360, 
9500.  9510.  9511.  and  9513  includes  changes 
proposed  in  File  No.  SR-NASD-98-56.  See 
Securities  Exchange  Act  Release  No.  34-40378 
(August  27, 1998),  63  FR  47058  (September  3, 
1998).  Language  in  proposed  rule  9120  includes 
changes  proposed  in  File  No.  SR-NASD-98-90.  See 
Securities  Exchange  Act  Release  No.  34-40755 
(December  7, 1998),  63  FR  68814  (December  14, 
1998).  For  purposes  of  this  notice,  the  proposed 
rule  language  in  File  Nos.  SR-NASD-98-56  and 
96-90  is  treated  as  approved. 


significant  policy  or  enforcement 
determination  where  the  release  of 
information  is  deemed  by  the  President  of 
NASD  Regulation,  Inc.  to  be  in  the  public 
interest.  The  Association  also  may  release  to 
the  pubUc  information  with  respect  to  any 
disciplinary  decision  issued  pursuant  to  the 
Rule  8220  Series  imposing  a  suspension  or 
cancellation  of  the  member  or  a  suspension 
of  the  association  of  a  person  with  a  member, 
unless  the  National  Adjudicatory  Council 
determines  otherwise.  The  National 
Adjudicatory  Council  may.  in  its  discretion, 
determine  to  waive  the  requirement  to 
release  information  with  respect  to  a 
disciplinary  decision  under  those 
extraordinary  circumstances  where  the 
release  of  such  information  would  violate 
fundamental  notions  of  fumess  or  work  an 
injustice.  The  Association  also  shall  release 
to  the  public  information  with  respect  to  any 
temporary  cease  and  desist  order  issued 
pursuant  to  the  Rule  9800  Series. 

•  •        *        *        » 

(h)  If  a  final  decision  of  the  Association  is 
not  appealed  to  the  Commission,  the 
sanctions  specified  in  the  decision  (other 
than  bars,  (and]  expulsions,  permanent  cease 
and  desist  orders,  and  temporary  cease  and 
desist  orders)  shall  become  efEsctive  on  a 
date  established  by  the  Association  but  not 
before  the  expiration  of  30  days  after  the  date 
of  the  decision.  Bars,  [and]  expulsions, 
permanent  cease  and  desist  orders,  and 
temporary  cease  and  desist  orders,  however, 
shall  become  effective  upon  issuance  of  the 
decision,  unless  the  decision  specifies 
otherwise.  An  appeal  to  the  Commission  of 
a  decision  that  imposes  a  permanent  cease 
and  desist  order  or  a  temporary  cease  and 
desist  order  shall  not  stay  the  effectiveness  of 
such  orders,  unless  the  Commission  specifies 
otherwise. 

MWO.  CC»E  OF  PROCEDUKE 

9100.  Application  and  Puipow 

9120.  Definitions 

*  *         •         •         » 

(x)  "Party" 

With  respect  to  a  particular  proceeding,  the 
term  "Party"  means: 

(1)  in  the  Rule  9200  Series,  (and)  the  Rule 
9300  Series,  and  the  Rule  9800  Series,  the 
Department  of  Enforcement  or  a  Respondent; 


9200.  DISCIPLINARY  PRCXXEDINGS 


9240.  Pre-Hearing  Conference  and 
Submission 

9241.  Pre-Hearing  Conference 

***** 

(c)  Subjects  to  be  Discussed 

At  a  pre-hearing  conference,  the  Hearing 
Officer  shall  schedule  an  expedited 
proceeding  if  required  by  Rule  9290,  and  may 
consider  and  take  action  with  respect  to  any 
or  all  of  the  following: 
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i  t290.  Expedited  Disciplinary  Proceedings 

For  any  disciplinary  proceeding,  the 
i  ubject  matter  of  which  also  is  subject  to  a 
I  emporary  cease  and  desist  proceeding 
1  nitiated  pursuant  to  Rule  9810  or  a 
I  emporary  cease  and  desist  order,  hearings 
i  haul  be  held  and  decisions  shall  be  rendered 
I  it  the  earliest  possible  time.  An  expedited 

tearing  schedule  shall  be  determined  at  a 
,  )re-hearing  conference  held  in  accordance 

rith  Rule  9241. 

1300.  REVIEW  OF  DISCIPLINARY 

;  •ROCEEDING  BY  NATIONAL 
iOJUIHCATORY  COUNCIL  AND  NASD 
lOARD;  APPUCATICm  FOR  COMMISSION 

REVIEW 

)310.  Appeal  to  or  Review  by  National 
,  adjudicatory  Council 

(311.  Appeal  by  Any  Party;  Cross- Appeal 

•        •        *        • 

(b)  Effect 

An  appeal  to  the  national  Adjudicatory 
louncil  from  a  decision  issued  pursuant  to 
lule  9268  or  Rule  9269  shall  operate  as  a  stay 
>f  that  decision  until  the  National 
adjudicatory  Council  issues  a  decision 
)ursuant  to  Rule  9349  or.  in  cases  called  for 
iiscretionary  review  by  the  NASD  Board, 
intil  a  decision  is  issued  pursuant  to  Rule 
>351.  Any  such  appeal,  however,  will  not 
itay  a  decision,  or  that  part  of  a  decision, 
hat  imposes  a  permanent  cease  and  desist 
jrder. 


)312.  Review  Proceeding  Initiated  By 
National  Adjudicatory  Council 


(b)  Effect 

Institution  of  review  by  a  member  of  the 
National  Adjudicatory  Council  on  his  or  her  - 
>wn  motion,  a  member  of  the  Review 
Subcommittee  on  his  or  her  own  motion,  or 
the  General  Counsel,  on  his  or  her  own 
notion,  shall  0{>erate  as  a  stay  of  a  final 
lecision  issued  pursuant  to  Rule  9268  or 
Rule  9269  as  to  all  Parties  subject  to  the 
notice  of  review,  until  the  National 
adjudicatory  Coimcil  issues  a  decision 
}ursuant  to  Rule  9349,  or,  in  cases  called  for 
discretionary  review  by  the  NASD  Board, 
until  a  decision  is  issued  pursuant  to  Rule 
B351.  Institution  of  any  such  review, 
however,  will  not  stay  a  decision,  or  that  part 
of  a  decision,  that  imposes  a  permanent 
aease  and  desist  order. 

9360.  Effectiveness  of  Sanctions 

Unless  otherwise  provided  in  the  decision 
issued  under  Rule  9349  or  Rule  9351,  a 
sanction  (other  than  a  bar,  (or]  an  expulsion, 
or  a  permanent  cease  and  desist  order) 
specified  in  a  decision  constituting  final 
disciplinary  action  of  the  Association  for 
purposes  of  SEC  Rule  19d-l  (c)(1)  shall 
lecome  effective  30  days  after  the  date  of 
service  of  the  decision  constituting  final 
disciplinary  action.  A  bar,  (orj  an  expulsion, 
or  a  permanent  cease  and  desist  order  shall 
Become  effective  upon  service  of  the  decision 
constituting  final  disciplinary  action  of  the 
Association  for  purposes  of  SEC  Rule  19d- 
1(c)(1),  imless  otherwise  specified  therein. 
The  Association  shall  take  reasonable  steps 


to  obtain  personal  service  of  a  Respondent 
when  the  sanction  is  a  bar  or  an  expulsion. 

9500.  OTHER  PROCEEDINGS 

9510.  Summary  and  Non-Summary 
Proceedings 

9511.  Purpose  and  Computation  of  Time 

(a)  Purpose 

The  Rule  9510  Series  sets  forth  procedures 
for:  (1)  summary  proceedings  authorized  by 
Section  15A(h)(3)  of  the  Act;  and  (2)  non- 
summary  proceedings  to  impose  (A)  a 
suspension  or  cancellation  for  failure  to 
comply  with  an  arbitration  award  or  a 
settlement  agreement  related  to  an  arbitration 
or  mediation  pursuant  to  Article  VI,  Section 
3  of  the  NASD  By-Laws;  (B)  a  suspension  or 
cancellation  of  a  member,  or  a  limitation  or 
prohibition  on  any  member,  associated 
person,  or  other  person  with  respect  to  access 
to  services  offered  by  the  Association  or  a 
member  thereof,  if  the  Association 
determines  that  such  member  or  person  does 
not  meet  the  qualification  requirements  or 
other  prerequisites  for  such  access  or  such 
member  or  person  cannot  be  permitted  to 
continue  to  have  such  access  with  safety  to 
investors,  creditors,  members,  or  the 
Association;  (or)(C)  an  advertising  pre-use 
filing  requirement;  or  (D)  a  suspension  or 
cancellation  of  the  membership  of  a  member 
or  the  registration  of  a  person  for  failure  to 
comply  with  a  permanent  cease  and  desist 
order  entered  pursuant  to  a  decision  issued 
under  the  Rule  9200  Series  or  Rule  9300 
Series  or  a  temporary  cease  and  desist  order 
entered  pursuant  to  a  decision  issued  under 
the  Rule  9800  Series. 


9513.  Initiation  of  Non-Summary  Proceeding 

(a)  Notice 

Association  staff  may  initiate  a  proceeding 
authorized  under  Rule  9511(a)(2)(A)  or  (B), 
by  issuing  a  written  notice  to  the  member, 
associated  person,  or  other  person. 
Association  staff  may  initiate  a  proceeding 
authorized  under  Rule  9511(a)(2)(D),  after 
receiving  written  authorization  from  the 
President  or  Chief  Operating  Officer  of  the 
Association,  by  issuing  a  written  notice  to  the 
member  or  associated  person.  The  notice 
shall  specify  the  grounds  for  and  effective 
date  of  the  cancellation,  suspension,  bar, 
limitation,  or  prohibition  and  shall  state  that 
the  member,  associated  person,  or  other 
person  may  file  a  written  request  for  a 
hearing  under  Rule  9514.  In  addition,  if  the 
proceeding  is  authorized  under  Rule 
951  l(a){2HD),  the  notice  shall  specifically 
identify  Otie  provision  of  the  permanent  or 
temporary  cease  and  desist  order  that  is 
alleged  to  have  been  violated,  and  shall 
contain  a  statement  of  facts  specifying  the 
alleged  violation.  The  notice  shall  be  served 
by  fecsinoile  or  overnight  commercial  courier. 

(b)  Effective  Date 

For  any  cancellation  or  suspension 
pursuant  to  Rule  9511(a)(2)(A),  the  effective 
date  shall  be  at  least  15  days  after  service  of 
the  notice  on  the  member  or  associated 
person.  For  any  action  taken  pursuant  to  Rule 
9511(a)(2)(B)  or(D),  the  effective  date  shall 
be  at  least  seven  days  after  service  of  the 
notice  on  the  member  or  person,  except  that 


the  effective  date  for  a  notice  of  a  limitation 
or  prohibition  on  access  to  services  offered 
by  the  Association  or  a  member  thereof  with 
respect  to  services  to  which  the  member, 
associated  person,  or  other  person  does  not 
have  access  shall  be  upon  receipt  of  the 
notice. 

9800.  TEMPORARY  CEASE  AND  DESIST 
ORDERS 

9810.  Initiation  of  Proceeding 

(a)  Department  of  Enforcement 

With  the  prior  written  authorization  of  the 
President  or  Chief  Operating  Officer  of  NASD 
Regulation.  Inc.,  the  Department  of 
Enforcement  may  initiate  a  temporary  cease 
and  desist  proceeding  with  respect  to  alleged 
violations  of  Section  10(b)  of  the  Securities 
and  Exchange  Act  of  1934  and  SEC  Rule 
lOb-5  thereunder;  SEC  Rules  15g-1  through 
1 5g-9;  NASD  Rule  2110  (if  the  alleged 
violation  is  unauthorized  trading,  or  misuse 
or  conversion  of  customer  assets,  or  based  on 
violations  of  Section  17(a)  of  the  Securities 
Act  of  1933):  NASD  Rule  2120;  or  NASD  Rule 
2330  (if  the  alleged  violation  is  misuse  or 
conversion  of  customer  assets).  The 
Department  of  Enforcement  shall  initiate  the 
proceeding  by  serving  a  notice  on  a  member 
or  associated  person  (hereinafter 
"Respondent")  and  filing  a  copy  thereof  with 
the  Office  of  Hearing  Officers.  The 
Department  of  Enforcement  shall  serve  the 
notice  by  personal  service,  overnight 
commercial  courier,  or  facsimile.  If  service  is 
made  by  facsimile,  the  Department  of 
Enforcement  shall  send  an  additional  copy  of 
the  notice  by  overnight  commercial  courier. 
The  notice  shall  be  effective  upon  service. 

(b)  Contents  of  Notice 

The  notice  shall  set  forth  the  rule  or 
statutory  provision  that  the  Respondent  is 
alleged  to  have  violated  and  that  the 
Department  of  Enforcement  is  seeking  to 
have  the  Respondent  ordered  to  cease 
violating.  The  notice  also  shall  state  whether 
the  Department  of  Enforcement  is  requesting 
the  Respondent  to  be  required  to  take  action 
or  to  refrain  from  taking  action.  The  notice 
shall  be  accompanied  by- 
it)  a  declaration  of  facts,  signed  by  a 
person  with  knowledge  of  the  facts  contained 
therein,  that  specifies  the  acts  or  omissions 
that  constitute  the  alleged  violation;  and 
(2)  a  proposed  order  that  contains  the 
required  elements  of  a  temporary  cease  and 
desist  order  (except  the  date  and  hour  of  the 
orders  issuance),  which  are  set  forth  in  Rule 
9840(b). 

(c)  Filing  of  Underlying  Complaint 

If  the  Department  of  Enforcement  has  not 
issued  a  complaint  under  Rule  9211  against 
the  Respondent  relating  to  the  subject  matter 
of  the  temporary  cease  and  desist  proceeding 
and  alleging  violations  of  the  rule  or  statutory 
provision  specified  in  the  notice  described  in 
parapaph  (b),  the  Department  of 
Enforcement  shall  serve  such  a  complaint 
with  the  notice  initiating  the  temporary  cease 
and  desist  proceeding. 

9820.  Appointment  of  Hearing  Officer  and 
Hearing  Panel 

(a)  As  soon  as  practicable  after  the 
Department  of  Enforcement  files  a  copy  of 
the  notice  initiating  a  temporary  cease  and 
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desist  proceeding  with  the  Office  of  Hearing 
Officers,  the  Chief  Hearing  Officer  shall 
assign  a  Hearing  Officer  to  preside  over  the 
temporary  cease  and  desist  proceeding.  The 
Chief  Hearing  Officer  shall  appoint  two 
Panelists  to  serve  on  a  Hearing  Panel  with  the 
Hearing  Officer.  The  Panelists  shall  be 
current  or  former  Governors,  Directors,  or 
National  Adjudicatory  Council  members,  and 
at  least  one  Panelist  shall  be  an  associated 
person. 

(b)  If  at  any  time  a  Hearing  Officer  or 
Hearing  Panelist  determines  that  he  or  she 
has  a  conflict  of  interest  or  bias  or 
circumstances  otherwise  exist  where  his  or 
her  fairness  might  reasonably  be  questioned, 
or  if  a  Party  files  a  motion  to  disqualify  a 
Hearing  Officer  or  Hearing  Panelist,  the 
recusal  and  disqualification  proceeding  shall 
be  conducted  in  accordance  with  Rules  9233 
and  9234,  except  that: 

(l)a  motion  seeking  disqualification  of  a 
Hearing  Officer  or  Hearing  Panelist  must  be 
filed  no  later  than  5  days  after  the  later  of 
the  events  described  'n  paragraph  (b)  of 
Rules  9233  and  9234;  and 

(2)  the  Chief  Hearing  Officer  shall  appoint 
a  replacement  Panelist  using  the  criteria  set 
forth  in  paragraph  (a)  of  this  Rule. 

9830.  Hearing 

(a)  When  Held 

The  hearing  shall  be  held  not  later  than  15 
days  after  service  of  the  notice  initiating  the 
temporary  cease  and  desist  proceeding, 
unless  a  Hearing  Officer  or  Hearing  Panelist 
is  recused  or  disqualified,  in  which  case  the 
hearing  shall  be  held  not  later  than  five  days 
after  a  replacement  Hearing  Officer  or 
Hearing  Panelist  is  appointed. 

(b)  Service  of  Notice  of  Hearing 

The  Hearing  Officer  shall  serve  a  notice  of 
date,  time,  and  place  of  the  hearing  on  the 
Department  of  Enforcement  and  the 
Respondent  not  later  than  four  days  before 
the  hearing,  unless  otherwise  ordered  by  the 
Hearing  Officer.  Service  shall  be  made  by 
personal  service,  overnight  commercial 
courier,  or  facsimile.  If  service  is  made  by 
facsimile,  the  Hearing  Officer  shall  send  an 
additional  copy  of  the  notice  by  overnight 
commercial  courier.  The  notice  shall  be 
effective  upon  service. 

(c)  Authority  of  Hearing  Officer 

The  Hearing  Officer  shall  have  authority  to 
do  all  things  necessary  and  appropriate  to 
discharge  his  or  her  duties  as  set  forth  under 
Rule  9235. 

(d)  Witnesses 

A  person  who  is  subject  to  the  jurisdiction 
of  the  Association  shall  testify  under  oath  or 
affirmation.  The  oath  or  affirmation  shall  be 
administered  by  a  court  reporter  or  a  notary 
public. 

(e)  Additional  Information 

At  any  time  during  its  consideration,  the 
Hearing  Panel  may  direct  a  Party  to  submit 
additional  information.  Any  additional 
information  submitted  shall  be  provided  to 
all  Parties  at  least  one  day  before  the  Hearing 
Panel  renders  its  decisions. 

If)  Transcript 

The  hearing  shall  be  recorded  by  a  court 
reporter  and  a  written  transcript  thereof  shall 
be  prepared.  A  transcript  of  the  hearing  shall 
be  available  to  the  Parties  for  purchase  from 


the  court  reporter  as  prescribed  rates.  A 
witness  may  purchase  a  copy  of  the 
transcript  of  his  or  her  own  testimony  from 
the  court  reporter  as  prescribed  rates. 
Proposed  corrections  to  the  transcript  may  be 
submitted  by  affidavit  to  the  Hearing  Panel 
within  a  reasonable  time  determined  by  the 
Hearing  Panel.  Upon  notice  to  all  the  Parties 
to  the  proceeding,  the  Hearing  Panel  may 
order  corrections  to  the  transcript  as 
requested  or  sua  sponte. 
(g)  Record  and  Evidence  Not  Admitted 
The  record  shall  consist  of  the  notice 
initiating  the  proceeding,  the  declaration, 
and  the  proposed  order  described  in  Rule 
98101b);  the  transcript  of  the  hearing:  and  all 
evidence  considered  by  the  Hearing  Panel. 
The  Office  of  Hearing  Oncers  shall  be  the 
custodian  of  the  record.  Proffered  evidence 
that  is  not  accepted  into  the  record  by  the 
Hearing  Panel  shall  be  retained  by  the 
custodian  of  the  record  until  the  date  when 
the  Association's  decision  becomes  final  or, 
if  applicable,  upon  the  conclusion  of  any 
review  by  the  Commission  or  the  federal 
courts, 
(h)  Failure  to  Appear  at  Hearing 
If  a  Respondent  fails  to  appear  at  a  hearing 
for  which  it  has  notice,  the  allegations  in  the 
notice  and  accompanying  declaration  maybe 
deemed  admitted,  and  the  Hearing  Panel 
may  issue  a  temporary  cease  and  desist  order 
without  further  proceedings.  If  the 
Department  of  Enforcement  fails  to  appear  at 
a  hearing  for  which  it  has  notice,  the  Hearing 
Panel  may  order  that  the  temporary  cease 
and  desist  proceeding  be  dismissed. 

9840.  Issuance  of  Temporary  Cease  and 
Desist  Order  by  Hearing  Panel 

(a)  Basis  for  Issuance 

The  Hearing  Panel  shall  issue  a  written 
decision  stating  whether  a  temporary  cease 
and  desist  order  shall  be  imposed.  The 
Hearing  Panel  shall  issue  the  decision  not 
later  than  ten  days  after  receipt  of  the 
hearing  transcript.  A  temporary  cease  and 
desist  order  shall  be  imposed  if  the  Hearing 
Panel  finds: 

(1)  by  a  preponderenace  of  the  evidence 
that  the  alleged  violation  specified  in  the 
notice  has  occurred;  and 

(2)  that  the  violative  conduct  or 
continuation  thereof  is  likely  to  result  in 
significant  dissipation  or  conversion  of  assets 
or  other  significant  harm  to  investors  prior  to 
the  completion  of  the  undedying  disciplinary 
proceeding  under  the  Rule  9200  and  9300 
Series. 

(b)  Content,  Scope,  and  Form  of  Order 

A  temporary  cease  and  desist  order  shall: 

(1)  be  limited  to  ordering  a  Respondent  to 
cease  and  desist  from  violating  a  specific  rule 
or  statutory  provision,  and,  where  applicable, 
to  ordering  a  Respondent  to  cease  and  desist 
from  dissipating  or  covering  assets  or  causing 
other  harm  to  investors; 

(2)  set  forth  the  alleged  violation  and  the 
significant  dissipation  or  conversion  of  assets 
or  other  significant  harm  to  investors  that  is 
likely  to  result  without  the  issuance  of  an 
order; 

(3)  describe  in  reasonable  detail  the  act  or 
acts  the  Respondents  is  to  take  or  refrain 
from  taking;  and 

(4)  include  the  date  and  hour  of  its  service. 


(c)  Duration  of  Order 

A  temporary  cease  and  desist  order  shall 
remain  effective  and  enforceable  until  the 
issuance  of  a  decision  under  Rule  9268  or 
Rule  9269. 

(d)  Service 

The  Hearing  Officer  shall  serve  the  Hearing 
Panel's  decision  and  any  temporary  cease 
and  desist  order  by  personal  service, 
overnight  commercial  courier,  or  facsimile.  If 
service  is  made  by  facsimile,  the  Hearing 
Officer  shall  send  an  additional  copy  of  the 
Hearing  Panel's  decision  and  any  temporary 
cease  and  desist  order  by  overnight 
commercial  courier.  The  temporary  cease 
and  desist  order  shall  be  effective  upon 
service. 

9850.  Review  by  Hearing  Panel 

At  any  time  after  the  Hearing  Officer  serves 
the  Respondent  with  a  temporary  cease  and 
desist  order,  a  Party  may  apply  to  the 
Hearing  Panel  to  have  the  order  modified,  set 
aside,  limited,  or  suspended.  The  application 
shall  set  forth  with  specificity  the  facts  that 
support  the  request.  The  Hearing  Panel  shall 
respond  to  the  request  in  writing  within  ten 
days  after  receipt  of  the  request.  The  Hearing 
Panel's  response  shall  be  served  on  the 
Respondent  via  personal  service,  overnight 
commercial  courier,  or  facsimile.  If  service  is 
made  by  facsimile,  the  Hearing  Officer  shall 
send  an  additional  copy  of  the  temporary 
cease  and  desist  order  by  overnight 
commercial  courier.  The  filing  of  an 
application  under  this  Rule  shall  not  stay  the 
effectiveness  of  the  temporary  cease  and 
desist  order. 

9860.  Violation  of  TCDO 

A  Respondent  who  violates  a  temporary 
cease  and  desist  order  imposed  under  this 
Rule  Series  may  have  its  association  or 
membership  suspended  or  canceled  under 
the  Rule  9510  Series.  The  President  or  Chief 
Operating  Officer  of  NASD  Regulation,  Inc.. 
must  authorize  the  initiation  of  any  such 
proceeding  in  writing. 

9870.  Application  to  Commission  for  Review 

Temporary  cease  and  desist  orders  issued 
pursuant  to  this  Rule  Series  constitute  final 
and  immediately  effective  disciplinary 
sanctions  imposed  by  the  Association.  The 
right  to  have  any  action  under  this  Rule 
Series  reviewed  by  the  Commission  is 
governed  by  Section  19  of  the  Act.  The  filing 
of  an  application  for  review  shall  not  stay  the 
effectiveness  of  temporary  cease  and  desist 
order,  unless  the  Commission  otherwise 
orders. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Association  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
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Association  has  prepared  sununaries, 
»t  forth  in  Sections  A,  B,  and  C  below, 
if  the  most  significant  aspects  of  such 
statements. 

A,  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

[.Purpose 

i)  Backgroimd 

In  1997.  the  Commission  approved  a 
>roposed  rule  change  filed  by  the 
Association  that,  among  other  things, 
removed  firom  the  NASD's  rules  the 
[>rovision  that  granted  the  NASD  the 
mthority  to  conduct  Expedited 
Remedial  Proceedings.'  These  rules 
wrere  intended  to  provide  the 
Association  with  a  mechanism  to  take 
appropriate  remedial  action  against  an 
NASD  member  or  an  associated  person 
if  the  member  or  associated  person  had 
Bngaged  and  there  was  a  reasonable 
likelihood  that  the  member  or  person 
would  again  engage  in  securities  law 
violations.*  Unfortunately,  the  rules  did 
not  serve  their  intended  purpose.  In  the 
proposed  rule  change  removing  these 
rules,  the  NASD  stated  that  it  would  file 
a  proposed  rule  change  in  the  future 
that  would  propose  a  difiierent  approach 
to  expedited  remedial  proceedings.'' 
This  proposal  contains  the  alternative 
approach. 

The  proposed  rules  are  based  upon 
and  closely  mirror  the  SEC  rules 
pertaining  to  temporary  cease  and  desist 
orders,"  but  with  increased  procedural 
protections  in  some  respects.  For 
example,  the  SEC  rules  permit  a 
temporary  cease  and  desist  order  to  be 
entered  against  a  person  without  prior 
notice  and  an  opportimity  for  a  hearing. 
Such  ex  parte  proceedings  are  not 
permitted  under  the  rules  proposed  by 
the  NASD.  In  addition,  under  the  rules 
the  NASD  is  proposing,  a  temporary 
cease  and  desist  proceeding  can  be 
initiated  only  with  respect  to  alleged 
violations  of  certain  sections  of  the 
seauities  laws  and  certain  NASD  rules. 
Hie  SEC  rules  have  no  such  limitation. 

(ii)  NASD  Notice  to  Members  98-42 

The  NASD  issued  a  Notice  to 
Members  in  Jime  1998  to  solicit 
comment  on  proposed  temporary  cease 
and  desist  rules  that  differed  in  a 


<  See  Securities  Act  Release  No.  38908  (August  7, 
1997),  62  FR  43387  (August  13, 1997)  (File  No.  SR- 
NASD-97-28). 

*  Under  these  rules,  the  NASD  was  authorized  to 
suspend,  limit,  or  condition  a  broker-dealer's 
membership  or  suspend,  limit,  or  condition  a 
person's  association  with  a  broker-dealer. 

^  See  Release  No.  34-38908. 

•See  17  CFR  201.500-201.514. 


number  of  respects  fiom  the  proposal 
contained  in  this  filing.^  The  comment 
period  closed  on  July  31, 1998.  The 
Association  received  13  comment  letters 
in  response.^"  While  three 
commentators  expressed  support  for  the 
Association's  overall  goal  of  effective 
regulation  of  the  securities  markets, 
none  of  the  commentators  voiced 
support  for  the  proposal.  The 
commentators  generally  stated  that  the 
Association  has  not  justified  the  need 
for  the  rules  and,  if  adopted,  the  rules 
lacked  sufficient  procedural  protections 
for  proposed  respondents  (hereinafter 
referred  to  as  "Respondents").  One 
commentator  questioned  whether  the 
Act  provides  self-regulatory 
organizations  with  the  authority  to  issue 
temporary  cease  and  desist  orders.  As 
discussed  in  greater  detail  later,  the 
Association  believes  that  the  Act  does 
provide  it  with  the  authority,  and  that 
the  proposed  rules  are  both  necessary 
and  fair.  The  staff  has  carefully 
reviewed  all  comments  and,  as  a  result, 
modified  the  proposal  in  many 
significant  respects.  These  changes  will: 

•  Limit  markup  violations  for  which 
temporary  cease  and  desist  orders  can 
be  pursued  to  those  violations  involving 
fraudulent  markups; 

•  Require  that  a  hearing  panel  find  by 
a  preponderance  of  the  evidence  that  a 
violation  occurred: 

•  Require  that  the  disciplinary  acdon 
imderlying  a  temporary  cease  and  desist 
order  be  conducted  on  an  expedited 
basis; 

•  Limit  the  duration  of  a  temporary 
cease  and  desist  order; 

•  Require  that  a  member  or  associated 
person  being  charged  with  violating  a 
temporary  or  permanent  cease  and 
desist  order  be  notified  of  the  specific 
provision  of  the  order  alleged  to  have 
been  violated  and  that  the  notification 
be  accompanied  by  specific  facts 
supporting  the  alleged  violation;  and 

•  Specify  that  temporary  cease  and 
desist  orders  are  final  and  immediately 
effective  decisions  of  the  NASD  that  can 


•See  NASD  Notice  to  Members  9S-42  (June  1998) 
("NTM-9B-42"). 

i°See  Letters  from  PIM  Financial  Services,  Inc. 
Oune  18, 1998);  Choice  InvestmenU  (June  19, 1998): 
Dan  Jamieson  Qune  19, 1996);  Cunner  k  Company 
(June  24, 1998);  Wulff,  Hansen  k  Co.  (June  22, 
1998);  Combined  Research  ft  Trading,  Inc.  (June  22, 
1998);  A.G.  Edwards  ft  Sons,  Inc.  (June  26. 1998); 
Dortch  Securities  ft  Investments,  Inc.  (July  10, 
1998);  Whale  Securities  Co.,  LP.  (July  17, 1998): 
Orrick,  Herrington  ft  Sutcliffe  LLP  (July  17, 1998); 
Securities  Industry  Association,  Compliance  and 
Legal  Division  (August  5, 1998):  Securities  Industry 
Association,  Federal  Regulation  Committee  and 
Self-Regulation  and  Supervisory  Practices 
Committee  (August  17, 1998):  and  American  Bar 
Association,  Section  of  Litigation  and  Business  Law 
(August  18. 1998). 


"be  appealed  to  the  SEC  under  Section  19 
of  the  Exchange  Act. 

(iii)  Need  for  Temporary  Cease  and 
Desist  Authority 

The  Association  believes  there  is  a 
clear  need  for  an  additional  tool  to  stop 
members'  or  associated  persons' 
misconduct  that  causes  significant 
dissipation  of  or  conversion  of  assets  or 
other  significant  harm  to  investors  while 
a  discipUnary  action  is  pending.  While 
NASD  Regulation  litigates  disciplinary 
actions  involving  limited  capitalization, 
or  microcap,  securities,  for  example, 
investors  may  continue  to  lose 
substantial  sums.^>  Without  a  temporary 
cease  and  desist  rule,  the  Association 
has  no  immediate  means  to  order 
cessation  of  egregious,  ongoing  violative 
conduct. 

Several  commentators  believe  that  the 
Association's  regular  disciplinary 
proceedings  provide  sufficient  measures 
to  combat  the  violative  conduct  that 
concerns  the  NASD.  The  Association 
disagrees.  Temporary  cease  and  desist 
orders  would  be  pursued  in  cases  where 
the  Association  believes  significant 
dissipation  or  conversion  of  assets  or 
other  significant  harm  to  investors  is 
likely  to  occur  before  a  disciplinary 
proceeding  under  the  Rules  of  the 
Association  is  concluded.  In  addition, 
under  the  NASD's  current  rules,  it  takes 
a  minimum  of  four  months  to  complete 
a  disciplinary  proceeding.  This  scenario 
assumes  that  the  action  is  not  settled 
and  that  each  aspect  of  the  proceeding 
occurs  without  delay.  The  Association's 
experience  with  microcap  fraud  is  that 
investor  losses  tend  to  occur  quickly, 
over  very  short  periods  of  time. 

One  commentator  suggested  that  the 
Association  could  use  its  summary 
suspension  authority  to  address 
egregious  cases  of  fraud,  while  another 
commentator  suggested  that  the  NASD 
could  use  its  non-summary  suspension 
authority  in  such  circumstances.  The 
NASD  believes  that  it,  and  any  other 
self-regulatory  organization,  can 
summarily  suspend  a  member  or 
associated  person  only  in  the  limited 
situations  that  are  described  in  Section 
15A(h)(3)  of  the  Act.  which  do  not 
include  the  types  of  situations  the 
Association  is  attempting  to  address 
with  the  temporary  cease  and  desist 
rules.  The  NASD's  non-summary 
suspension  rules  '^  also  can  be  used 
only  in  limited  situations  that  do  not 
include  the  types  of  situations  that  the 


"While  the  need  for  temporary  cease  and  desist 
anthority  is  often  expressed  in  the  context  of 
microcap  fraud,  it  is  not  necessarily  so  limited. 
Temporary  cease  and  desist  orders  rould  be  used 
to  address  fraudulent  conduct  in  many  contexts. 

"NASD  Rules  9511(a)(2)  and  9513. 
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Association  is  attempting  to  address. 
For  example,  the  NASD,  after  notice  and 
opportunity  for  a  hearing,  may  suspend 
or  cancel  the  membership  of  a  member 
or  the  registration  of  a  person  for  failure 
to  pay  fees,  dues,  assessments  or  other 
charges,  or  for  failure  to  comply  with  an 
arbitration  award  or  settlement 
agreement.  In  addition,  the  non- 
summary  suspension  rules  and 
temporary  cease  and  desist  rules  are 
designed  for  difiiarent  purposes.  Non- 
summary  suspension  proceedings  are 
designed  to  limit  or  stop  a  member's  or 
associated  person's  ability  to  conduct 
business,  whereas  temporary  cease  and 
desist  orders  are  designed  to  stop 
ongoing,  violative  conduct  while  an 
underlying  disciplinary  proceeding  is 
being  litigated. 

In  addition,  some  commentators 
believe  that  the  NASD  could  refier  cases 
to  the  SEC  or  a  state  regulatory  authority 
for  prosecution  where  an  emergency 
exists.  The  Association's  experience 
demonstrates  that  this  is  not  a  viable 
altemative  to  the  proposed  rule.  Even 
though  the  NASD,  the  SEC  and  other 
regulators  have  made  great  strides  in 
coordinating  their  respective 
enforcement  efforts,  this  is  not  a 
substitute  for  temporary  cease  and 
desist  authority.  "There  are  situations 
where  the  Association  is  in  the  best 
position  to  take  immediate  action,  based 
on  its  preexisting  investigation  and 
access  to  case-specific  information.  In 
such  situations,  the  need  to  refer  the 
case  to  another  regulatory  authority 
might  result  in  unacceptable  delay  and 
would  not  be  an  efficient  use  of  the 
Assodatimi's  or  other  regulators' 
resources. 

(iv)  Authority  for  Issuing  Temporary 
Cease  and  Desist  Orders 

The  Association  believes  that  relevant 
provisions  of  the  Act  provide  self 
regulatory  organizations  with  the 
authority  to  issue  temporary  cease  and 
desist  oiders.  Section  15A(b)(2)  of  the 
Act,  among  other  things,  requires  that 
an  association  of  brokers  and  dealers 
have  the  capacity  to  be  able  to  carry  out 
the  purposes  of  the  Act  and  to  enforce 
compliance  by  its  members  and  ptersons 
associated  with  its  members  with  the 
Act,  the  rules  and  regulations 
thereunder,  and  the  rules  of  the 
Association.  In  addition.  Section 
15A(b)(6)  requires  that  the  rules  of  an 
association  he  designed  to  prevent 
firaudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  and,  in  general,  to 
protect  investors  and  the  public  interest. 
Section  15A(b)(7)  permits  an  association 
to  sanction  its  members  and  persons 
associated  with  members  in  many 


different  ways,  including  through  the 
imposition  of  any  "fitting  sanction," 
and  Section  15A(b)(8),  among  other 
things,  requires  that  the  rules  of  an 
association,  in  general,  provide  a  fair 
procedure  for  disciplining  members  and 
persons  associated  with  members.  The 
proposed  rules  are  consistent  with  the 
Association's  obligations  under  Sections 
15A(b){2).  (6).  (7),  and  (8)  because 
temporary  cease  and  desist  orders  are 
fitting  sanctions  designed  to  stop 
violative  conduct  that  is  likely  to  cause 
significant  dissipation  or  conversion  of 
assets  or  other  significant  harm  to 
investors,  subject  to  the  specific 
procedures  contained  in  Uie  rules. 

(v)  Due  Process  Protections 

The  Association  recognizes  that 
temporary  cease  and  desist  orders  are 
powerful  measures  that  should  be  used 
very  cautiously.  Consequently,  the  rules 
have  been  designed  to  ensure  that  the 
proceedings  are  used  to  address  only  the 
most  serious  types  of  misconduct  and 
that  the  interests  of  Respondents  are 
protected.  For  example,  to  ensure  that 
temporary  cease  and  desist  proceedings 
are  used  appropriately  and  that  he 
decision  to  initiate  a  proceeding  is  made 
only  at  the  highest  staff  levels,  the 
proposed  rules  require  the  President  or 
Chief  Operating  Officer  of  NASD 
Regulation  to  issue  written 
authorization  before  NASD  Regulation's 
Department  of  Enforcement  can  institute 
a  temporary  cease  and  desist 
proceeding.  Two  conunentators  stated 
that  the  President  or  Chief  Operating 
Officer  should  be  required  to  follow 
specific  guidelines  or  meet  a  specific 
standard  before  authorizing  temporary 
cease  and  desist  proceeding.  The 
Association  believes  that  such 
guidelines  or  standards  already  exist. 
The  Association  believes  it  is  implicit 
that  the  President  or  Chief  Operating 
Officer  must  be  convinced  by  a 
preponderance  of  the  evidence  that  the 
alleged  violation  has  occurred,  and  the 
violative  conduct  or  the  continuation 
thereof  is  likely  to  result  in  significant 
dissipation  or  conversion  of  assets  or 
other  significant  harm  to  investors  prior 
to  completion  of  the  disciplinary 
proceeding  under  the  Rule  9200  and 
9300  Series.  This  is  the  same  standard 
that  guides  the  hearing  panel  in 
determining  whether  to  issue  a 
temporary  cease  and  desist  order. 

In  addition,  the  NASD  proposes 
limiting  use  of  this  tool  to  only  the  most 
serious  offenses.  A  temporary  cease  and 
desist  proceeding  can  be  initiated  only 
with  respect  to  alleged  violations  of 
certain  sections  of  Uie  securities  laws 


and  certain  NASD  rules.^^  in  addition, 
the  alleged  violations  of  NASD  rules  for 
which  a  temporary  cease  and  desist 
proceeding  can  be  initiated  are  further 
limited  to  circumstances  involving 
fitiud,  unauthorized  trading,  misuse  or 
conversion  of  customer  assets,  or 
markups. 

In  the  NTM-98-42.  the  Association 
proposed  pursuing  temporary  cease  and 
desist  orders  in  cases  in  which  the 
Depeirtment  of  Enforcement  alleged  that 
the  markups  were  excessive  and  in 
violation  of  Rule  2110.  Two 
commentators  believed  it  would  be 
inappropriate  to  pursue  a  temporary 
cease  and  desist  order  for  excessive 
markups  because  of  the  degree  of 
imcertainty  involved  in  determining 
appropriate  markups.  In  response  to  the 
comments,  the  Association  has  modified 
the  proposal  to  permit  temporary  cease 
and  desist  orders  only  in  cases  in  which 
it  is  alleged  that  the  markups  are 
fraudulent  under  Section  10(b)  of  the 
Exchange  Act,  SEC  Rule  lOb-5 
thereiinder,  or  NASD  Rule  2120. 

The  proposed  rules  are  based  upon 
the  rules  that  govern  NASD  disciplinary 
proceedings,  with  certain  modifications 
made  to  reflect  that  temporary  cease  and 
desist  proceedings  are  expedited 
proceedings.  The  proposed  rules 
therefore  provide  Respondents  with 
many  procedural  protections. 

In  addition,  once  the  President  or 
Chief  Operating  Officer  of  NASD 
Regulation  has  provided  written 
authorization  to  initiate  a  temporary 
cease  and  desist  proceeding,  the 
Department  of  Enforcement  must  file  a 
notice  with  the  Office  of  Hearing 
Officers  and  serve  the  Respondent  with 
a  copy  of  the  notice.  The  notice  must  set 
forth  the  rule  or  statutory  provision  the 
Respondent  is  alleged  to  have  violated, 
include  a  declaration  of  facts  that 
specifies  the  acts  or  omissions  that 
constitute  the  alleged  violation,**  and 


''The  sections  and  rules  ara  specified  in 
proposed  NASD  Rule  9810(a)  and  are  limited  to 
alleged  violations  of  Section  10(b)  of  the  Act  and 
Rule  lOb-5  thereunder.  Rules  15g-l  through  lSg-9 
under  the  Act  and  NASD  Rules  2110,  2120.  or  2330. 
The  alleged  violations  of  NASD  rules  for  which  a 
temporary  cease  and  desist  proceeding  can  be 
initiated  are  further  limited.  For  NASD  Rule  2110, 
which  governs  standards  of  commercial  honor  and 
principles  of  trade,  the  alleged  violations  are 
limited  to  circumstances  involving  alleged 
violations  of  Section  17(a)  of  Securities  Act  of  1933, 
or  circumstances  involving  unauthorized  trading  or 
misuse  or  conversion  of  customer  assets.  For  Rule 
2330,  which  governs  members'  use  of  customers' 
securities  or  funds,  the  alleged  violations  for  which 
a  temporary  cease  and  desist  proceeding  can  be 
initiated  are  limited  to  circumstances  involving 
misuse  or  conversion  of  customer  assets. 

'*  The  declaration  of  facts  must  be  signed  by  a 
person  with  knowledge  of  the  facts  contained  in  the 
declaratioiL  Such  persons  may  include  the 
Association  staff. 
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nust  contain  a  proposed  order  that 
x>ntains  the  required  elements  of  a 
emporary  cease  and  desist  order.^^  In 
tddition,  if  the  Department  of 
Enforcement  has  not  already  issued  a 
»mplaint  under  Rvde  9211  against  the 
Respondent  relating  to  the  subject 
natter  of  the  temporary  cease  and  desist 
iroceeding  and  alleging  violations  of 
he  rule  or  statutory  provisions  specified 
n  the  notice  initiating  the  temporary 
»ase  and  desist  proceeding,  the 
3epartment  must  serve  sudi  a 
:omplaint  with  the  notice  initiating  the 
emporary  cease  and  desist  proceeding. 

Further,  a  hearing  to  determine 
whether  a  temporary  cease  and  desist 
nder  should  be  issued  must  be  held 
within  15  days  after  service  of  the  notice 
[unless  a  Hearing  Officer  or  Hearing 
'anelist  is-iecused  or  disqualified).*" 

d  the  Respondent  must  be  served 

ith  notice  of  the  date,  time,  and 
ocation  of  the  hearing  not  later  than 
four  days  before  the  hearing,*^  unless 
the  Hearing  Officer  orders  otherwise. 
One  commentator  believes  that 
requiring  the  hearing  to  be  held  within 
15  days  after  service  of  the  notice  does 
not  provide  a  Respondent  with 
sufficient  time  to  prepare  for  the  hearing 
and,  by  way  of  comparison,  notes  that 
the  Secvuities  Act  of  1933  and  the  Act 
require  that  hearings  in  SEC  temporary 
cease  and  desist  proceedings  be  held  no 
earlier  than  30  days  nor  later  than  60 
days  after  service  of  the  notice.  The 
Association  believes  that  conducting  the 
hearing  within  15  days  after  service  of 
the  notice  is  appropriate  because  its 
rules  would  require  the  notice  initiating 
the  proceeding  to  have  sufficient  detail 
of  the  alleged  violation.*"  In  addition, 
these  proceedings  are  designed  to  occur 
on  an  expedited  basis  so  as  to  stop 
ongoing  violative  conduct  that  is  likely 
to  cause  significant  dissipation  or 
conversion  of  assets  or  other  significant 
harm  to  investors  before  the  underlying 
disciplinary  proceeding  is  concluded. 

Each  heairing  ptmel  would  be 
appointed  by  die  Chief  Hearing  Officer  ^ 
of  the  NASD's  Office  of  Hearing 
Officers,  and  would  be  comprised  of  a 
hearing  officer  and  two  panelists.  The 
two  panelists  would  be  selected  from  a 
roster  of  candidates  that  is  comprised  of 
current  or  former  members  of  the 
National  Adjudicatory  Council.  NASD 
Board  of  Governors,  or  the  Association 
Board  of  Directors,  and  at  least  one 
panelist  would  have  to  be  an  associated 


>>  The  required  elements  of  a  temporary  ceaie  and 
desist  order  are  set  forth  in  proposed  Rule  9840(b). 

>■  See  proposed  Rule  9B30(a). 

I'The  Association  believes  that  a  four  day  notice 
requirement  should  provide  the  Respondent  with 
lumcient  notice  prior  to  the  initiation  of  a  bearing. 

"See  proposed  Rule  9810(b). 


person.  A  bearing  officer,  who  is  an 
attorney  and  an  employee  of  the 
Association,  would  preside  over  each 
proceeding  and  would  have  the 
authority  to  do  all  things  necessary  and 
appropriate  to  discharge  his  or  her  own 
duties  as  set  forth  in  Rule  9235. 

One  commutator  suggested  that  the 
same  hearing  panel  that  issued  the 
temporary  cease  and  desist  order  be 
assigned  to  hear  the  disciplinary 
proceeding.  The  Association  agrees  that 
this  is  desirable  whenever  possible.  The 
class  of  persons  eligible  to  serve  on  a 
temporary  cease  and  desist  hearing 
panel,  however,  is  more  limited  than  the 
class  eligible  to  serve  on  disciplinary 
hearing  panels,  so  such  dual  service 
may  not  be  possible  in  all  situations. 
The  Association  woidd  attempt  to  use 
the  same  panels  whenever  possible. 

The  proposed  rules  also  set  a  specific 
standard  that  must  be  met  before  a 
hearing  panel  can  issue  such  a 
temporary  cease  and  desist  order.  A 
hearing  panel  must  find  by  a 
preponderance  of  the  evidence  that  the 
alleged  violation  has  occurred,  which  is 
the  same  evidentiary  standard  used  in 
the  underlying  disciplinary  proceeding. 
The  hearing  panel  also  must  find  that 
the  violative  conduct  or  the 
continuation  thereof  is  likely  to  result  in 
significant  dissipation  or  conversion  of 
assets  or  other  significant  harm  to 
investors  prior  to  completion  of  the 
disciplinary  proceeding  under  the  Rule 
9200  and  9300  Series.  This  standard  is 
designed  to  ensure  that  a  temporary 
cease  and  desist  order  cannot  be  issued 
for  technical  violations  of  rules,  but  can 
be  issued  only  if  the  violative  conduct 
or  the  continuation  thereof  is  likely  to 
result  in  significant  dissipation  or 
conversion  of  assets  or  other  significant 
harm  to  investors  before  completion  of 
the  underlying  disciplinary  proceeding. 

Several  commentators  beheve  that  the 
hearing  panels  should  be  required  to 
find  a  likelihood  of  success  on  the 
merits  and  irreparable  harm  to 
investors,  and  should  explicitly 
consider  the  efiiect  of  the  order  on  the 
Respondent.  While  the  Association 
believes  that  the  "likelihood  of  success" 
standard  is  inappropriate  in  the  context 
of  the  other  required  showings,  it  does 
agree  that  there  should  be  an  express 
evidentiary  standard  in  the  rule.  Thus, 
in  response  to  the  commentators' 
concerns,  the  proposed  rules  require 
that  there  be  a  preponderance  of 
evidence  of  a  violation  of  one  of  the 
specified  rules  before  an  order  can  be 
issued.  The  preponderance  of  evidence 
test  would  be  in  addition  to  the 
requirement  that  the  alleged  violative 
conduct  or  the  continuation  thereof  be 
likely  to  result  in  significant  dissipation 


V 


or  conversion  of  assets  (»*  other 
significant  harm  to  investors. 

The  Association  believes  that  an 
irreparable  harm  standard  would 
frustrate  its  attempt  to  stop  ongoing 
fraudulent  activity.  Under  such  a 
.  standard,  as  long  as  a  member  could 
show  that  it  is  solvent  and  at  the  time 
could  pay  any  potential  arbitration  or 
mediation  awards  while  the  disciplinary 
action  is  proceeding,  the  Association 
would  be  unable  to  stop  the  ongoing 
fraudulent  activity  until  the  completion 
of  the  regular  disciplinary  proceeding. 
Too  often,  the  member's  financial 
condition  significantly  changes  after  the 
conclusion  of  the  disciplinary 
proceeding.  Indeed,  in  a  number  of 
recent  cases,  the  member  firm  filed  for 
bankruptcy  or  went  into  the  Securities 
Industry  Ptotection  Corporation,  known 
as  SIPC,  liquidation  during  or 
immediately  after  the  completion  of  a 
NASD  disciplinary  action.  Finally,  the 
Association  believes  that  once  it  has 
been  shown  that  the  violative  conduct 
or  the  continuation  thereof  is  likely  to 
result  in  significant  dissipation  or 
conversion  of  assets  or  other  significant 
harm  to  investors,  the  potential  harm  to 
the  Respondent  if  an  order  is  issued  is 
overshadowed  by  the  harm  that  is  likely 
to  occur  to  investors  if  the  order  is  not 
issued. 

A  hearing  panel  must  issue  a  written 
decision  within  ten  days  of  receiving 
the  transcript  of  the  hearing.  If  a  hearing 
panel  decides  that  a  temporary  cease 
and  desist  order  should  be  issued,  the 
order  must  direct  the  Respondent  to 
cease  and  desist  from  violating  specific 
rule  or  statutory  provisions  and,  where 
applicable,  to  cease  and  desist  from 
dissipating  or  converting  assets  or 
causing  other  harm  to  investors.  The 
order  also  must  set  forth  the  alleged 
violation  and  .the  significant  dissipation 
or  conversion  of  assets  or  other 
significant  harm  to  investors  that  is 
likely  to  result  without  the  issuance  of 
the  order,  and  it  must  describe  in 
reasonable  detail  the  act  or  acts  the 
Respondent  is  to  take  or  refrain  fit>m 
takiiig.**  A  temporary  cease  and  desist 
order  issued  to  stop  unauthorized 
trading,  for  example,  would  order  a 
Respondent  to  cease  and  desist  from 
violating  NASD  Rule  2110  by  directing 
the  Respondent  to  stop  the  practice  of 
executing  imauthorized  trades  for 
customers'  accounts.  The  order  would 
not  instruct  the  Respondent  to  cease  and 
desist  from  conducting  business  with 
customers. 


'■The  order  also  must  include  the  date  and  hour 
of  its  issuance. 
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(vi)  Publicizing  Issuance  of  a  Temporary 
Cease  and  Desist  Order 

If  a  hearing  panel  issues  a  temporary 
cease  and  desist  order,  the  Association 
would  publicize  the  issuance  of  the 
order,  just  as  it  publicizes  the  issuance 
of  other  final  decisions  in  disciplinary 
proceedings  that  result  in  signihcant 
sanctions.  Accordingly,  the  proposed 
rule  change  modifies  IM-8310-2  to 
permit  the  release  of  this  information. 
When  issuance  of  a  temporary  cease  and 
desist  order  is  made  public,  if 
applicable,  a  statement  would 
accompany  the  public  release  indicating 
that  the  decision  could  still  be  appealed 
to  the  Commission  or  that  the  appeal  is 
pending. 

(vii)  Duration  of  Temporary  Cease  and 
Desist  Orders 

Once  a  temporary  cease  and  desist 
order  has  been  issued,  it  will  remain  in 
effect  until  a  decision  is  issued  in  the 
underlying  disciplinary  proceeding.  2° 
Two  commentators  suggested  that,  in 
any  disciplinary  proceeding  for  which  a 
temporary  cease  and  desist  order  has 
been  issued,  the  disciplinary  proceeding 
should  be  conducted  on  an  expedited 
basis.  The  NASD  agrees  with  this 
suggestion  and  has  proposed  Rule  9290, 
which  would  require  that  in  any 
disciplinary  proceeding  for  which  a 
temporary  cease  and  desist  order  has 
been  issued,  every  hearing  shall  be  held 
and  every  decision  shall  be  rendered  at 
the  earliest  possible  time. 

In  addition,  a  Respondent  is  provided 
the  opportunity  to  challenge  a 
temporary  cease  and  desist  order, 
pursuant  to  Rule  9850,  if  it  believes  the 
underlying  disciplinary  proceeding  is 
not  being  conducted  on  an  expedited 
basis.  If  a  Respondent  can  prove  by  a 
preponderance  of  the  evidence  that  the 
underlying  disciplinary  proceeding  is 
not  being  conducted  on  an  expedited 
basis  due  to  bad  faith  conduct  by  the 
Association,  the  hearing  panel  that 
issued  the  temporary  cease  and  desist 
order  can  modify,  set  aside,  limit,  or 
suspend  the  order  as  it  believes  is 
appropriate.  If  a  challenge  on  such  a 
basis  is  pursued  by  a  Respondent,  the 
hearing  panel's  consideration  would  be 
limited  to  determining  whether  the 
imderlying  disciplinary  proceeding  was 
not  being  conducted  on  an  expedited 
basis  due  to  the  bad  bith  conduct  of  the 
Association. 


"The  hearing  panel  issuing  the  decision  in  the 
underlying  disciplinary  proceeding,  however,  may 
issue  a  permanent  cease  and  desist  order  as  part  of 
the  sanctions,  if  any,  imposed  pursuant  to  the 
underlying  disciplinary  proceeding.  The 
effectiveness  of  a  permanent  cease  and  desist  order 
would  not  be  stayed  if  the  Respondent  appeals  the 
decision  in  the  underlying  disciplinary  proceeding. 


The  proposed  rules  provide 
Respondents  with  several  opportimities 
to  challenge  a  temporary  cease  and 
desist  order.  A  Respondent  may  apply 
to  the  hearing  panel,  pursuant  to 
proposed  Rule  9850,  to  have  the  order 
modified,  set  aside,  limited,  or 
suspended,  or  the  Respondent  may 
challenge  the  order  by  filing  an 
application  for  review  with  the  SEC 
piursuant  to  Section  19  of  the  Exchange 
Act.  2^  A  Respondent  challenging  an 
order,  however,  will  not  stay  the 
effectiveness  of  the  order,  unless 
otherwise  ordered  by  the  Commission. 

Two  commentators  raised  a  concern 
about  the  ability  of  a  Respondent  to 
appeal  decisions  issuing  temporary 
cease  and  desist  orders  to  the  SEC 
because  it  was  imclear  whether 
temporary  cease  and  desist  orders  are 
final  disciplinary  decisions  of  the 
NASD.  The  Association  believes 
temporary  cease  and  desist  orders 
should  be  considered  final  and 
immediately  effective  decisions  of  the 
NASD  and  therefore  appealable  to  the 
SEC  as  soon  as  the  orders  are  issued.  A 
temporary  cease  and  desist  order  is 
issued  after  notice  and  an  opportunity 
for  a  hearing  and  upon  a  finding  by  a 
preponderance  of  the  evidence  that  a 
violation  of  a  statutory  provision  or  rule 
has  occurred.  The  temporary  cease  and 
desist  order  is  an  "other  fitting 
sanction"  under  Section  15A(b)(7)  of  the 
Act  because  the  order  directs  a 
Respondent  to  cease  firom  violating  a 
rule,  to  cease  specified  violative 
conduct  and,  as  appropriate,  to  cease 
and  desist  fit)m  dissipating  or 
converting  assets.  Further,  a  temporary 
cease  and  desist  order  is  immediately 
effiective  and  enforceable,  and  a 
Respondent  that  violates  the  terms  of  a 
temporary  cease  and  desist  order  can 
have  its  membership  or  registration 
suspended  or  canceled. 

(viii)  Enforcement  of  Cease  and  Desist 
Orders 

In  order  for  temporary  cease  and 
desist  orders,  or  permanent  cease  and 
desist  orders  issued  pursuant  to 
disciplinary  proceedings  conducted 
under  Rule  9200  Series  or  Rule  9300 
Series,  to  have  their  full  effect  it  is 
necessary  to  have  a  mechanism  to 
enforce  such  orders  and  to  be  able  to 
sanction  members  or  associated  persons 
that  violate  the  orders.  Consequently, 
the  proposed  rule  change  seeks  to 
provide  the  Association  with  the 
authority  to  suspend  or  cancel  a 
Respondent's  membership  or 


association  if  it  is  found,  after  a 
proceeding  pursuant  to  Rule  9510 
Series,^^  that  a  Respondent  violated  a 
temporary  cease  and  desist  order  or  a 
permanent  cease  and  desist  order.  The 
proposed  rule  change  provides  that  a 
proceeding  to  suspend  or  cancel  a 
Respondent's  association  or 
membership  for  violating  an  order 
cannot  be  initiated  unless  it  is 
authorized  in  writing  by  the  President 
or  Chief  Operating  Officer  of  NASD 
Regulation.23  x^jg  provision  ensures 
that  decisions  that  can  have  a  significant 
impact  on  a  Respondent  are  made  only 
at  die  highest  staff  level. 

In  addition,  under  the  proposed  rules, 
in  any  proceeding  initiated  pursuant  to 
the  Rule  9510  Series  to  sanction  a 
member  or  associated  person  for 
violating  a  temporary  or  permanent 
cease  and  desist  order,  NASD 
Regulation  would  be  required  to 
specifically  identify  in  the  notice 
initiating  the  proceisding  the  provision 
of  the  temporary  or  permanent  cease 
and  desist  or  der  that  is  alleged  to  have 
been  violated,  and  the  notice  must 
contain  a  statement  of  facts  specifying 
the  alleged  violation.  These  provisions 
were  included  in  response  to  a 
suggestion  by  a  commentator. 

(ix)  Report  to  Board  of  Directors 

The  Association  recognizes  that 
temporary  cease  and  desist  orders  are 
new  and  powerful  enforcement  tools. 
Therefore,  the  Association  staff  is 
required  to  report  to  the  Board  of 
Directors  of  the  Association  ("Board"), 
within  two  years  after  the  effective  date 
of  the  rules  (if  the  rules  are  approved  by 
the  SEC),  on  the  staff's  experience  with 
the  rules  and  obtain  the  Board's 
authorization  to  continue  to  exercise 
authority  imder  the  rules.  This  report 
will  enable  the  Board  to  assess  whether 
the  authority  is  being  exercised  as  it  had 
envisioned. 

2.  Statutory  Basis 

The  Association  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(b)(2)  of 
the  Act,  which  requires,  among  other 
things,  that  an  association  of  brokers 
and  dealers  have  the  capacity  to  be  able 
to  carry  out  the  purposes  of  the  Act  and 
to  enforce  compliance  by  its  members 
and  persons  associated  with  its 


"  Section  19  of  the  Exchange  Act  provides  for  the 
appeal  of  final  disciplinary  sanctions  imposed  by 
self-regulatory  organizations. 


"The  Rule  9510  Series  sets  forth  the  procedurM 
for  siunmary  and  non-summary  suspension, 
cancellation,  bar,  limitation,  or  prohibition. 
Pursuant  to  the  proposed  amendment  Rule  9511,    - 
the  sanctions  for  a  violation  of  a  tMaporaiy  or 
permanent  cease  and  desist  order  are  limited  to 
suspension  of  caivcellation  of  the  membership  oft 
member  of  the  registration  of  a  person. 

"  See  proposed  Rule  9860. 
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nembeis  with  the  Act,  the  rules  and 
«gulations  thereunder,  and  the  rules  of 
he  Association.  In  addition,  the 
\8SOciation  believes  the  proposed  rule 
change  is  consistent  with  the  provisions 
}f  Section  15A(b)(6),  which  require  that 
he  rules  of  an  association  be  designed 
:o  prevent  &Budulent  and  manipulative 
lets  and  practices,  to  promote  just  and 
squitable  principles  of  trade  and,  in 
meral,  to  protect  investors  and  the 

lublic  interest.  The  NASD  also  believes 
e  proposal  is  consistent  with  the 

revisions  of  Sections  lSA(b)(7)  and  (8). 

aragraph  (b)(7)  permits  the  sanctioning 

if  members  and  associated  persons  by 
veral  means,  including  by  imposing 
itting  sanctions,  and  paragraph  (b)(8) 
requires  that  the  rules  of  an  association, 
n  general,  provide  a  fair  procedure  for 
disciplining  members  and  persons 
usociated  with  members.  The 
Association  believes  that  the  relevant 
provisions  of  the  Act  provide  it  with 
authority  to  issue  temporary  cease  and 
desist  orders.  NASD  also  believes  the 
proposed  rules  are  consistent  with  the 
Association's  obligations  imder  Sections 
15A(b)(2),  (6),  (7),  and  (8)  because 
temporary  cease  and  desist  orders  are 
fitting  sanctions  designed  to  stop 
violative  conduct  that  is  likely  to  cause 
significant  dissipation  or  conversion  of 
assets  or  other  significant  harm  to 
investors,  subject  to  the  specific 
procedures  contained  in  die  rules. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Association  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

The  proposed  rule  change  was 
published  for  comment  in  NASD  Notice 
to  Members  98-42.  Thirteen  comments 
were  received  in  response  to  NTM-98- 
48.  While  three  comment  letters 
expressed  support  for  the  Association's 
overall  goal  of  effective  regulation  of  the 
securities  markets,  none  of  the  comment 
letters  voiced  support  for  the  proposed 
rule  change. 

The  Board  of  Directors  of  NASD 
Regulation  and  the  National 
Adjudicatory  Council  reviewed  the 
Notice  of  Members  and  approved  its 
publication.  In  addition,  the  Small  Firm 
Advisory  Board  supported  issuing  NTM 
98-42,  although  it  took  no  formal 
position.  Finally,  a  subcommittee  of  the 
Legal  Advisory  Board  reviewed  and 


unanimously  supported  issuing  it  as 
well. 

m.  Date  of  ESiBctivenem  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  qr 
vnthin  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  NASD  consents,  the 
Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  In  particular, 
the  Commission  solicits  comments  on 
(A)  whether  the  scope  of  possible 
violations  should  be  narrowed;  (B)  what 
impact,  if  any,  the  issuance  of  an  NASD 
temporary  cease  and  desist  order  will 
have  on  other  laws  (i.e.,  other  than  the 
federal  securities  laws);  and  (C)  whether 
the  NASD  has  sufficiently  justified  the 
need  for  temporary  cease  and  desist 
powers.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street..  N.W..  Washington,  D.C.  20549. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD. 
Comments  also  may  be  submitted 
electronically  at  the  following  E-mail 
address:  rule-comments@sec.gov.  File 
Number  SR-NASD-98-80  should  be 
included  on  the  subject  line  if  E-mail  is 
used  to  submit  a  comment  letter. 
Electronically  submitted  comment 
letters  will  be  posted  on  the 
Commission's  Internet  web  site  (http:// 
www.sec.gov).  All  submission  should 
refer  to  File  No.  SR-NASI>-98-80  and 
should  be  submitted  by  March  1, 1999. 


For  the  Cominission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarUnd, 
Deputy  Secretary. 

(FR  Doc.  9a-34513  Filed  12-29-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

piBleeM  Na  34-40812;  File  Na  SR-NYSE- 
96-44] 

S«if-Regulatory  Organizations; 
Proposad  Rula  Chang*  by  tha  Naw 
York  Stock  Exchanga,  Inc.  Ralating  to 
an  Intarpratation  With  Raapact  to  Rula 
344  C'Suparvlaory  Analysts") 

December  21. 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") »  and  Rule  19b-^  thereunder.* 
notice  is  hereby  given  that  on  December 
3, 1998,  the  New  York  Stock  Exchange. 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  II.  and  in  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  bom  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
an  interpretation  with  respect  to  the 
meaning  and  administration  of 
Exchange  Rule  344  ("Supervisory 
Analysts").  Additions  are  italicized; 
deletions  are  bracketed. 

Rule  344 

/Ol     Qualifications 

Supervisory  Analyst  candidates  shall 
qualify  by  taking  and  passing  the  Supervisory 
Analyst  (Series  16)  Examination. 

Experience 

Appropriate  experience  for  a  candidate  for 
Supervisory  Analyst  [has  been  defmed  as] 
means  having  at  least  three  years  prior 
experience  [as  a  securities  analyst)  within  the 
immediately  preceding  six  years  involving 
securities  or  financial  analysis. 

Examples  of  appropriate  experience  may 
include  the  following: 

•  Equity  or  Fixed  Income  Research 
Analyst; 

•  Credit  Analyst  for  a  securities  rating 
agency: 

•  Supervising  preparation  of  materials 
prepared  by  financial/securities  analysts; 


>  15  U.S.C.  78«(b)(l). 
»17CFR240.19b-4. 
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•  Financial  analytical  experience  gained 
at  banks,  insurance  companies  or  other 
financial  institutions; 

•  Academic  experience  relating  to  the 
financial/securities  markets/industry. 

/02    No  Change 

/03    Chartered  Financial  Analyst  (CFA) 

Successful  completion  of  the  CFA  Level  I 
Examination  given  by  the  Institute  of 
Chartered  Financial  Analysts  (in  lieu  of 
completion  of  Levels  I,  II  and  III  for  a  full 
CFA  designation)  will  sufRce  to  allow  a 
Supervisory  Analyst  candidate  to  (take  a 
special  version  of  the  Supervisory  Analyst's 
examination  which  is  limited  to  Exchange 
Rules  on  research  standards  and  related 
matters)  qualify  by  taking  Part  1  of  the  Series 
16  Qualification  Examination. 

U.  Seif>RegulatiH7  Organizatioa's 
Statement  of  the  Purpose,  and  Statutory 
Basis  Cm-,  the  Proposed  Rule  Change 

In  its  filing  with  the  Commission,  the 
NYSE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Exchange  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  set  forth  an  interpretation 
concerning  the  meaning  and 
administration  of  Exchange  Rule  344 
with  respect  to  establishing  standards 
for  the  qualification  of  candidates  for 
Supervisory  Analyst  designation  at 
member  organizations.  It  is  intended 
that  this  interpretation  will  be 
published  as  an  Interpretation 
Memorandum  for  inclusion  in  the 
Exchange's  Interpretation  Handbook. 

Exchange  Rule  344  sets  the  standards 
that  must  be  met  by  candidates  for 
Supervisory  Analyst  designation  at 
member  organizations.  Research  reports 
issued  by  a  member  organization  must, 
under  the  provisions  of  Rule  472(b) 
("Commimications  with  the  Public"),  be 
prepared  or  approved  by  a  Supervisory 
Analyst. 

Rule  344  requires  that,  to  be  approved 
by  the  Exchange,  Supervisory  Analysts 
must  provide  evidence  of  "appropriate 
experience"  and  pass  the  Supervisory 
Analyst  Examination  (the  "Series  16 
Examination")  or  complete  CFA  Level  I 
and  pass  Part  I  of  the  Series  16  Exam. 
The  examination  consists  of  two  parts: 
Part  I,  Regulatory  Administration,  and 


Part  n.  Review  of  Sectirity  Analysis. 
Currently,  the  Exchange  deems  "three 
years  prior  experience  as  a  securities 
analyst"  as  constituting  "appropriate 
experience."  The  Exchange  proposes  to 
amend  the  existing  interpretation  to 
Rule  344  to  require  Supervisory  Analyst 
candidates  to  have  three  years 
experience,  within  the  most  recent  six 
years,  involving  securities  or  financial 
analysis  in  order  to  be  qualified. 
Candidates  will  continue  to  be  required 
to  qualify  by  taking  and  passing  the 
Series  16  Examination. 

Member  organizations  have  expressed 
their  belief  that  the  ciurent  three  year 
securities  analyst  experience 
requirement  is  too  limiting  in  today's 
business  environment  where  the  role  of 
the  Supervisory  Analyst  has  changed. 
Previously,  a  Supervisory  Analyst 
typically  performed  actual  analysis  and 
wrote  reports  in  addition  to  supervising 
the  preparation  of  and  reviewing  the 
reports  written  by  others.  Currently,  it  is 
common  for  Supervisory  Analysts  to 
perform  functions  limited  to  the  review 
of  research  reports  written  by  others. 
Accordingly,  three  years  experience  as  a 
"securities  analyst"  should  not  be  the 
only  acceptable  experience  that  a  person 
may  have  to  be  qualified  to  perform  the 
job  function. 

Examples  of  appropriate  experience 
under  the  proposed  revised 
interpretation  include  (1)  equity  or  fixed 
income  research  analyst;  (2)  supervisor 
of  preparation  of  materials  by  analysts: 
(3)  credit  analyst  for  a  securities  rating 
agency;  certain  financial  analjrtical 
experience;  and  (4)  certain  academic 
experience.  The  Exchange  believes  that 
this  proposed  interpretation  will 
appropriately  broaden  the  types  of 
experience  that  would  be  acceptable  to 
qualify  Supervisory  Analyst  candidates. 

The  Excnange  believes  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  Section  6(c)(3)(B)  of 
the  Act.3  Under  that  Section,  it  is  the 
Exchange's  responsibility  to  prescribe 
standards  of  training,  experience  and 
competence  for  persons  associated  with 
Exchange  members  and  member . 
organizations.  Pursuant  to  this  statutory 
obligation,  the  exchange  has  developed 
standards  to  ensure  that  persons 
associated  with  Exchange  members  and 
member  organizations  as  Supervisory 
Analysts  are  appropriately  qualified  and 
meet  experience  requirements. 

In  addition,  under  Section  6(c)(3)(B) 
of  the  Act,  the  Exchange  may  bar  a 
natural  person  bom  becoming  a  member 
or  person  associated  with  a  member,  if 
such  natiual  person  does  not  meet  such 
standards  of  training,  experience  and 


'  15  U.S.C  78flc)(3MB). 


competence  as  are  prescribed  by  the 
rules  of  the  Exchange.  Pursuant  to  this 
statutory  obligation,  the  Exchange  has 
proposed  this  new  interpretation  to 
establish  appropriate  experience 
requirements  of  Supervisory  Analyst 
candidates. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NYSE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  EfiiectiTeneM  of  the 
Proposed  Rule  Qiange  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  NYSE  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or, 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV  Solicitation  of  Comments   . 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Seciuities  and  Exchange  Commission, 
450  Fifth  Street,  Washington,  DC  20549. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  Uiat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  firom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No. 
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1  ;R-NYSE-98-44  and  should  be 
^bmitted  by  January  20, 1999. 

For  the  Commission  by  the  Division  of 
lifarket  Regulation,  pursuant  to  delegated 
authority.* 

lilargarel  H.  McFarland, 
Deputy  Secretary. 
{pR  [)oc.  98-34514  Filed  12-29-98;  8:45  am] 

ILUNQ  CODE  801»-«1-M 


SECURITIES  AND  EXCHANGE 
>MMISSION 

Mease  No.  34-40817;  File  No.  8R-PCX- 
•8-64] 

Self-Regulatory  Organizations;  Pacific 
Exchange,  Inc.;  Order  Granting 
Approval  to  Proposed  Rule  Change 
Relating  to  Extension  of  PCX 
Specialist  Evaluation  Program  for  One 
ear 

camber  21, 1998. 
Introduction 

On  November  2, 1998,  the  Pacific 
Exchange,  Inc.  ("PCX"  or  "Exchange") 
tubmitted  to  the  Securities  and 
Exchange  Commission  ("Commission" 
)r  "SEC"),  pursuant  to  Section  19(b)(1) 
>f  the  Securities  Exchange  Act  of  1934 
"Act") »  and  Rule  19b-4  thereunder,^  a 
)roposed  rule  change  to  extend  its 
ipecialist  evaluation  pilot  program  for 
in  additional  year,  to  January  1,  2000. 

e  Commission  published  the 
iroposed  rule  change  for  comment  in 

e  Federal  Register  on  November  19, 
998.3  ls]o  comments  were  received. 
s  order  approves  the  proposal. 

I.  Description  of  the  Proposal 

On  December  22, 1997,  the 
[Commission  approved  a  one-year 
>xtension  of  the  Exchange's  pilot 
>rogram  for  the  evaluation  of  equity 
tpecialists.^  The  filing  was  intended  to 
istablish  an  overall  score  and  individual 
)assing  scores  for  specialists,  replace 
he  "Bettering  the  Quote"  criterion  with 
Price  Improvement,"  and  lower  the 
weighting  of  the  "Specialist  Evaluation 
^estionnaire"  criterion  from  15%  to 
10%  so  that  Price  Improvement  could 
ye  given  a  weight  of  10%.  Subsequently, 
he  Commission  approved  an  Exchange 
)roposal  to  codify  the  aforementioned 
±tange8.>  The  Exchange  is  requesting  a 


« 17  CFR  20O.3O-3(a)(12). 
» 15  U.S.C  78»(b){l). 
>17CFR240.19b-4. 

*  Securities  Exchange  Act  Release  No.  40675 
November  12. 1998).  63  FR  64307. 

*  Securities  Exchange  Act  Release  No.  39477 
December  22. 1997).  62  FR  68334  (December  31, 
1997). 

•Exchange  Act  Release  No.  39976  (May  8. 1998). 
a  FR  26834  (May  14, 1998). 


one-year  extension  of  the  pilot  program. 
At  this  time,  the  Exchange  is  not  seeking 
to  modify  the  pilot  program. 

in.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  PCX's  proposal  to  extend 
its  pilot  program  is  consistent  with  the 
requirements  of  sections  6(b)  and  11  of 
the  Act*  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.  Specifically,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
Section  6(b)(5)  requirement  that  the 
rules  of  an  exchange  be  designed, 
among  other  things,  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.'  Further,  the 
Commission  finds  that  the  proposal  is 
consistent  with  Section  llQ))  of  the 
Act"  and  Rule  llb-1  thereunder  which 
allow  securities  exchanges  to 
promulgate  rules  relating  to  specialists 
in  order  to  maintain  fair  and  orderly 
markets  and  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  national 
market  system. 

According  to  the  Exchange,  the  pilot  ■ 
program  is  operating  successfully  and 
without  any  problems.  The  (Commission 
believes  it  is  appropriate  to  extend  the 
current  pilot  program  for  an  additional 
year,  imtil  January  1,  2000  so  that  the 
Exchange  will  have  an  opportunity  to 
continue  reviewing  and  evaluating  the 
program  before  seeking  permanent 
approval.  The  Commission  notes  that 
the  October  29, 1998  report  filed  by  the 
Exchange  indicates  that  it  is  reasonably 
monitoring  the  effectiveness  of  the 
program.  The  Commission's  rationale 
for  approving  the  extension  in 
December  1997  continues  to  apply  and 
is  incorporated  by  reference  into  diis 
order."  In  addition,  the  Commission 
requests  that  the  PCX  submit  a  report  to 
the  Commission,  by  October  30, 1999, 
containing  the  information  described  in 
the  December  1997  order  for  th^  first, 
second  and  third  quarters  of  1999. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'"  that  the 
proposed  rule  change  (SR-PCX-98-54) 
be,  and  hereby  is,  approved. 


•  15  U.S.C  78f(b)  and  78L 

'In  approving  this  proposed  rule  change,  the 
Commission  notes  that  it  has  also  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(0- 

•  15  U.S.C.  78k(b). 
"See  supra  note  4. 

«»15U.S.C78s(b)(2). 


For  the  Cbnunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 

Mu-garat  H.  NfcFarUnd, 

Deputy  Secretary. 

IFR  Doc.  98-34515  Filed  12-29-98:  8:45  am) 

BMJJNQ  COOE  WIO-OI-M 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requiran>ents  Under  0MB  Review 

AQENCY:  Small  Business  Administration. 
ACTION:  Notice  of  reporting  requirements 
submitted  for  OMB  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Submit  comments  on  or  before 
January  29, 1999.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 
COPIES:  Request  for  clearance  (OMB  83- 
1),  supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer. 
ADDRESSES:  Address  all  comments 
concerning  this  notice  to:  Agency 
Clearance  Officer,  Jacqueline  White, 
Small  Business  Administration,  409  3rd 
Street,  S.W.,  5th  Floor,  Washington, 
D.C.  20416;  and  OMB  Reviewer  Victoria 
Wassmer,  Office  of  Information  and 
Regulatory  Afiiairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington. 
D.C.  20503. 

FOR  FliRTHER  INFORMATION  CONTACT: 
Jacqueline  White,  Agency  Clearance 
Officer,  (202)  205-^629. 
SUPPI-BIENTARY  INFORMATION: 

Title:  One  Stop  (Capital  Shop 
Customer  Comment  Card. 

Fonn  No.:  N/A. 

Frequency:  On  Occasion. 

Description  of  Respondents:  One  Stop 
Capital  Shop  Customers. 

Annual  Responses:  1,500. 

Annual  Burden:  250. 

Dated:  December  22. 1998. 
Jacqueline  White, 

Chief,  Administrative  Information  Branch. 
[FR  Doc.  98-34509  Filed  12-29-98:  8:45  am) 
BILUNQ  OOOE  MIS-OI-M 


"  17  CFR  200.3O-3(aMl2). 
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DEPARTMENT  OF  STATE 

Office  of  the  Secretary 
[Public  Notice  2950] 

Determination  on  U.S.  Bilateral 
Assistance  to  the  Republika  Srpsica 
and  Serbia 

Pursuant  to  the  authority  vested  in  me 
by  section  570  of  the  Foreign 
Operations,  Export  Financing,  and 
Related  Programs  Appropriations  Act, 
1999,  as  enacted  in  P.L.  105-277 
("FOAA"),  I  hereby  waive  the 
application  of  Section  570  of  the  FOAA 
with  regard  to  the  following  U.S. 
bilateral  assistance  programs: 

(1)  In  the  Republika  Srpska:  support 
for  civilian  police  restructuring;  USIA 
programs  promoting  democratization, 
reconcihation,  and  free  and 
independent  media;  the  Municipal 
Infrastructvire  and  Services  Program  of 
USAID,  as  well  as  its  Bosnia  Business 
Development,  Economic  Reform  and 
Democratic  Reform  Programs;  OSCE- 
supervised  elections  and  himian  rights 
activities;  and  Trade  and  Development 
Agency  (TDA)  activities  designed  to 
assist  U.S.  businesses  in  Bosnia. 

(2)  In  Serbia:  USIA-  and  USAE)- 
funded  programs  to  support  democratic 
reform,  including  free  and  independent 
media  and  labor  in  Serbia;  USIA-  and 
USAID-funded  programs  to  support 
humanitarian  aid,  reconstruction, 
technical  assistance,  infrastructiue 
repair,  and  democratization  in  the 
province  of  Kosovo. 

I  hereby  determine  that  these  U.S. 
bilateral  assistance  programs  directly 
support  the  implementation  of  the 
Dayton  Agreement  and  its  Annexes. 

This  Determination  shall  be  published 
in  the  Federal  Register. 

Dated:  December  16. 1998. 
Madeleine  K.  Albright. 

Secretary  of  Slate. 

[FR  Doc.  9&-34503  Filed  12-29-98;  8:45  am] 

BIUMG  OOOE  4710-10-M 


DEPARTMENT  OF  STATE 
[Public  Notice  2944] 

Overseas  Schools  Advisory  Council; 
Notice  of  Meeting 

The  Overseas  Schools  Advisory 
Coimcil.  Department  of  State,  will  hold 
its  Executive  Committee  Meeting  on 
Thursday,  January  28, 1999,  at  9:30  a.m. 
in  Conference  Room  1107,  Department 
of  State  Building.  2201  C  Street,  NW. 
Washington.  DC.  The  meeting  is  open  to 
the  public. 

Tne  Overseas  Schools  Advisory 
Coimcil  works  closely  with  the  U.S. 


business  community  in  improving  those 
American-sponsored  schools  overseas 
which  are  assisted  by  the  Department  of 
State  and  which  are  attended  by 
dependents  of  U.S.  government  families 
and  children  of  employees  of  U.S. 
corporations  and  foundations  abroad. 

This  meeting  will  deal  with  issues 
related  to  the  work  and  the  support 
provided  by  the  Overseas  Schools 
Advisory  Coimcil  to  the  American- 
sponsored  overseas  schools. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussion,  subject  to  the  instructions  of 
the  Chair.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  Access  to  the  State 
Department  is  controlled,  and 
individual  building  passes  are  required 
for  each  attendee.  Persons  who  plan  to 
attend  should  so  advise  the  office  of  Eh*. 
Keith  D.  Miller,  Department  of  State, 
Office  of  Overseas  Schools.  SA-29. 
Room  245,  Washington,  DC  20522- 
2902,  telephone  703-875-7800,  prior  to 
January  17, 1999.  Visitors  will  be  asked 
to  provide  their  date  of  birth  and  Social 
Security  number  at  the  time  they 
register  their  intention  to  attend  and 
must  carry  a  valid  photo  ID  with  them 
to  the  meeting.  All  attendees  must  use 
the  C  Street  entrance  to  the  building. 

Dated:  December  7, 1998. 
Keitli  D.  Miller, 

Executive  Secretary,  Overseas  Schools 

A  dvisory  Council. 

IFR  Doc.  98-34504  Filed  12-29-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Office  Of  the  Secretary 

Aviation  Proceedings,  Agreements 
Filed  During  the  Weelt  Ending 
December  18, 1998 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number:  OST-98-4916. 

Date  Filed:  December  15, 1998. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject: 

PTC2  EUR  0227  dated  December  8, 
1998  rl-38 

Within  Europe  Expedited  Resolutions 

Intended  efiiective  date:  March  1, 
1999. 

Docket  Number:  OST-98-4918. 
Date  Filed:  December  15, 1998. 
Parties:  Members  of  the  International 
Air  Transport  Association. 


Subject: 

PSC/Reso/096  dated  December  1, 

1998  rl-43 
PSC/Minutes/006  dated  December  1. 

1998 — Minutes 
Intended  effective  date:  June  1. 1999. 
Docket  Number:  OST-98-4927. 
Date  Filed:  December  16, 1998. 
Parties:  Members  of  the  International 
Air  Transport  Association. 
Subject: 

COMP  Telex  Mail  Vote  980 
Mileage  Manual  Amendment — Reso 

011a 
Correction  to  Mail  Vote  &  Voting 

Result 
Intended  effective  date:  January  15, 

1999. 

Docket  Number:  OST-98-4935. 

Date  Filed:  December  18, 1998. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject: 

PTC3  Telex  Mail  Vote  981 

Japan  to  Australia  Reso  O8I00 

Intended  effective  date:  April  1, 1999. 

Docket  Number:  OST-98-4936. 

Date  Filed:  December  18, 1998. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject: 

PTC  23  EUR-SWP  0026  dated 
November  17. 1998  rl-23 

Europe-Southwest  Pacific  Resos 

PTC23  EUR-SWP  0028  dated 
December  15, 1998 — Minutes 

PTC23  EUR-SWP  0027  dated 
December  11, 1998 — Correction 

PTC23  EUR-SWP  Fares  0011  dated 
December  4, 1998 — Tables 

Intended  effective  date:  April  1, 1999. 
Dorothy  W.  Walker. 
Federal  Register  Liaison. 
IFR  Doc.  98-34474  Filed  12-29-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Notice  Of  Applications  for  Certificates 
Of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  during  the  Week 
Ending  December  18, 1998 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
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Such  procedures  may  consist  of  the 
idoption  of  a  show-cause  order,  a 
entative  order,  or  in  appropriate  cases 
1  final  order  without  further 
jroceedings. 

Docket  Number:  OST-98-4912. 

Date  Filed:  December  14, 1998 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  January  11, 1999. 

Description:  Application  of  Tahoe  Air 
Corp.  pursuant  to  49  U.S.C.  41120  and 
Subpart  Q,  applies  for  the  issuance  of  a 
certificate  of  public  convenience  and 
necessity  to  authorize  it  to  engage  in 
scheduled  interstate  and  overseas  air 
transportation  of  persons,  property  and 
mail. 

Dorothy  W.  Walker. 
Federal  Register  Liaison. 
PR  Doc.  98-34475  Filed  12-29-98;  8:45  am) 
BILUNQ  CODE  4»10-M-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 
(FHWA) 

Federal  Transit  Administration  (FTA); 
Environmental  impact  Statements:  City 
of  St  l^uis  and  St  Louis  County, 
Missouri 

AGENCY:  Federal  Highway 
Administration,  EKJT. 
ACTION:  Notice  of  intent  to  prepare 
environmental  impact  statements. 


SUMMARY:  The  FHWA  in  cooperation 
with  the  Federal  Transit  Administration 
(FTA)  is  issuing  this  notice  to  advise  the 
public  that  Environmental  Impact 
Statements  (EISs)  will  be  prepared  for 
proposed  improvements  to  the 
transportation  system  in  the  City  of  St. 
Louis  and  St.  Louis  County,  Missouri. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Don  Neumann,  Programs  Engineer, 
FHWA  Division  Office,  209  Adams  St., 
Jefferson  City,  MO  65101,  Telephone: 
(573)  636-7104  or  Ms.  Joan  Roeseler, 
Director  of  Program  Development 
Planning,  FTA  Region  7, 6301  Rockhill 
Road,  Suite  303,  Kansas  City  MO, 
64131,  Telephone  (816)  523-0204  or  Mr. 
Bob  Innis,  Transportation  Corridor 
Improvement  Group,  East- West  Gateway 
Coordinating  Coimcil,  10  Stadium 
Plaza,  St.  Louis,  MO  63102,  Telephone 
(314)  421-4220. 

SUPPLEMENTARY  INF0MAT10N:  The  FHWA 
and  the  FTA  in  cooperation  with  the 
East- West  Gateway  Coordinating 
Coimcil,  the  Bi-State  Development 
Agency,  and  the  Missouri  Department  of 
Transportation,  will  prepare 
Environmental  Impact  Statements  (EISs) 
for  proposed  improvements  to  the 


transportation  system  in  the  Northside, 
Southside  and  Daniel  Boone  study  areas 
in  the  City  of  St.  Louis  and  in  St.  Louis 
County,  Missouri.  The  transportation 
improvements  are  being  defined  in 
conjunction  with  Major  Transportation 
Investment  Analyses  (MTIAs)  for  the 
three  study  areas.  Each  MTIA  includes 
the  National  Environmental  Policy  Act 
(NEPA)  scoping  process,  the 
identification  and  evaluation  of  multi- 
model  transportation  facility  and/or 
service  alternatives,  and  the  selection  of 
a  preferred  design  concept  and  scope  in 
the  study  area. 

The  Northside  study  area  is  bom  St. 
Louis  Central  Business  District  (CBD)  to 
Florissant.  The  study  limits  are 
generally  Chouteau  Avenue  on  the 
south,  the  Mississippi  River  on  the  east, 
Lindbergh  Boulevard  on  the  north  and 
New  Florissant  Road/Lucas  and  Hunt 
Boulevard/Union  Boulevard/ 
Kingshighway  Boulevard  on  the  west. 
The  Northside  study  area  covers 
approximately  77  square  miles. 

The  Southside  study  area  is  from  the 
St.  Louis  CBD  to  Mehlville.  The  study 
limits  are  generally  Interstate  64  on  the 
north,  the  Mississippi  River  on  the  east, 
the  Meramec  River  on  the  south  and 
Gravois  Avenue/Hampton  Avenue  on 
the  west.  The  Southside  study  area 
covers  approximately  84  square  miles. 

The  Daniel  Boone  study  area  is  from 
1-170  to  Chesterfield.  The  study  limits 
are  generally  Page  Avenue/the  Missouri 
River  on  the  north,  Eatherton  Road/Wild 
Horse  Creek  Road  (Highway  CC)/Kehrs 
Mill  Road  on  the  west,  north  of 
Manchester  Road  (Highway  100)  on  the 
south  and  Interstate  170  on  the  east.  The 
Daniel  Boone  study  area  covers 
approximately  85  square  miles. 

unprovements  to  the  study  areas  are 
considered  necessary  to  provide  for  a 
safe  and  efficient  transportation 
network.  Alternatives  under 
consideration  include:  taking  no  action; 
Transportation  Demand  Management 
(TDM),  Transportation  Systems 
Management  (TSM),  Busway/High 
Occupancy  Vehicle  (HOV),  Transit,  and 
Improvements  to  Existing  Roadways, 
such  as,  additional  travel  lanes, 
interchange  improvements  and 
intersection  widening. 

The  scoping  process  will  involve  all 
appropriate  federal,  state,  and  local 
agencies,  and  private  organizations  and 
citizens  who  have  previously  expressed 
or  are  known  to  have  interest  in  these 
proposals.  An  interagency  scoping 
meeting  will  be  held  on  January  22, 
1999,  from  10:00  a.m.  to  12:00  p.m.  at 
the  Federal  Highway  Administration 
Division  Office  in  Jefferson  City, 
Missouri.  Public  scoping  meetings  will 
be  held  on  January  19,  20,  and  21, 1999, 


between  4:00  p.m.  and  8:00  p.m.  in  the 
study  areas  to  engage  the  regional 
community  in  the  decision  making 
process  and  to  obtain  pubUc  comment. 
Subsequent  public  meetings  will  be 
conducted  as  the  studies  progress.  In 
addition,  public  hearings  will  be  held  to 
present  the  findings  of  the  draft  EIS 
(DEIS).  The  DElS  will  be  available  for 
public  and  agency  review  and  comment 
prior  to  the  public  hearings. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  actions  and  the  EIS's  should 
be  directed  to  the  FHWA  or  EWGCC  at 
the  addresses  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12373 
regarding  intergovernmental  consultant  on 
Federal  programs  and  activities  apply  to  the 
program.) 

Issued  on:  December  16, 1998. 
Donald  L.  Neumaim, 
Programs  Engineer,  Jefferson  City. 
Mokhtee  Ahmad, 

Regional  Administrator,  FTA  Region  VII. 
(FR  Doc.  98-34399  Filed  12-29-98;  8:45  am) 
BNJJNO  CODE  4«10-22-«i 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[8TB  Rnanca  Dociiot  No.  32964  (Sub-Na 
IX)] 


Wisconsin  Centrai  Ltd. 
Exemptiorv— Soo  Line  Railroad 
Company  d/b/a  CP  Rali  System 

AGENCY:  Surface  Transportation  Board. 
action:  Notice  of  exemption. 

•summary:  Under  49  U.S.C.  10505,  the 
Board  grants  a  retroactive  exemption 
from  the  requirements  of  49  U.S.C. 
11343-45  covering  the  lease  by 
Wisconsin  Central  Ltd.  of  Traclcs  No.  17 
and  18  of  Soo  Line  Railroad  Company 
d/b/a  CP  Rail  System,  located  in  the 
Schiller  Park.  IL  intermodal  facility, 
subject  to  standard  labor  protective 
conditions. 

DATES:  "the  exemption  will  be  effective 
January  29, 1999.  Petitions  to  stay  must 
be  filed  by  January  11, 1999.  Petitions 
to  reopen  must  be  filed  by  January  19, 
1999. 

ADDRESSES:  An  original  and  10  copies  of 
all  pleadings  referring  to  STB  Finance 
Docket  No.  32964  (Sub-No.  IX)  must  be 
sent  to:  (1)  the  Surface  Transportation 
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Board,  Office  of  the  Secretary,  Case 
Control  Unit,  1925  K  Street,  N.W., 
Washington,  DC  20423-0001;  (2)  Barry 
McGrath,  100  Soo  Line  Building,  105 
South  5th  Street,  Minneapolis,  MN 
55402;  (3)  Thomas  J.  Litwiler,  Two 
Prudential  Plaza,  45th  Floor,  180  North 
Stetson  Avenue,  Chicago,  EL  60601;  and 
(4)  Francisco  J.  Ruben,  1050  17th  Street, 
N.W.,  Suite  210,  Washington.  DC  20036. 


FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon  (202)  565-1600.  (TDD  for 
the  hearing  impaired:  (202)  565-1695.] 

SUPPLEIKCNTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to,  call 
or  pick  up  in  person  from:  DC  NEWS  & 
DATA  INC.,  1925  K  Street.  N.W.,  Suite 
210.  Washington,  DC  20006.  Telephone: 
(202)  289-4357.  (Assistance  for  the 


hearing  impaired  is  available  through 
TDD  services  (202)  565-1695.] 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  December  21, 1998. 

By  the  Board,  Chainnan  Morgan  and  Vice 
Chairman  Owen. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  9S-34281  Filed  12-29-98;  8:45  am] 
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National  Credit 
Union  Administration 

12  CFR  Part  701 

Organization  and  Operations  of  Federai 
Credit  Unions;  Final  Rule 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  701 

Organization  and  Operations  of 
Federal  Credit  Unions 

agency:  National  Credit  Union 
Administration  (NCUA). 
action:  Final  rule. 

summary:  The  Credit  Union 
Membership  Access  Act  modified 
NCUA's  chartering  and  field  of 
membership  authority.  Accordingly, 
NCUA  is  finalizing  a  number  of 
amendments  to  its  policies  to  update 
them  consistent  with  the  recent 
legislation. 

Additionally,  the  final  rule  revises 
and  updates  NCUA's  chartering  and 
field  of  membership  policy  to  reflect  the 
advances  and  changes  in  chartering 
requ  rements  since  the  promulgation  of 
IRPS  94-1.  The  majority  of  the  revisions 
reflect  NCUA's  policy  on  the  types  of 
federal  credit  union  charters  and  the 
criteria  necessary  to  amend  a  credit 
union's  field  of  membership.  The 
legislation  authorizes  three  types  of 
credit  union  charters.  These  charter 
types  include  a  single  occupational  or 
associational  common  bond,  a  multiple 
common  bond,  or  a  local  community, 
neighborhood,  or  rural  district  serving  a 
well  defined  area. 

Ai  ing  with  a  comprehensive  update 
of  chartering  policy,  the  format  of  the 
chartering  manual  has  been  changed  to 
make  it  more  user-friendly.  The  final 
rule  further  clarifies  overlap  issues, 
mergers,  low-income  policies  regarding 
low  income  charters  and  service  of 
underserved  areas,  the  definition  of 
immediate  family  member  or 
household,  and  the  "once  a  member, 
always  a  member"  policy. 
DATES:  Effective  date:  January  1, 1999. 

Applicability  date:  IRPS  99-1  will  be 
applicable  January  1, 1999,  except  for 
the  provisions  on  the  definition  of 
"local  community,  neighborhood  or 
rural  district,  and  "immediate  family 
member  or  household,"  which  will  be 
applicable  March  5, 1999,  unless 
disapproved  by  Congress  under  the 
major  rule  provisions. 
ADDRESSES:  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria,  Virginia  22314-3428. 
FOR  FURTHER  INFORMATION  CONTACT:  J. 
Leonard  Skiles,  Chairman,  Field  of 
Membership  Task  Force,  4807 
Spicewood  Springs  Road,  Suite  5100, 
Austin,  Texas  78759,  or  telephone  (512) 
231-7900;  Michael  J.  McKenna,  Senior 
Staff  Attorney,  Office  of  General 
Counsel,  1775  Duke  Street,  Alexandria, 


Virginia  22314  or  telephone  (703)  518- 
6540;  Lynn  K.  McLaughlin,  Program 
Officer,  Office  of  Examination  and 
Insurance,  1775  Duke  Street, 
Alexandria,  Virginia,  or  telephone  (703) 
518-6360. 

SUPPLEMENTARY  INFORMATION:  In  1982. 
the  changing  negative  economic 
enviroiunent  created  safety  and 
soundness  concerns  that  prompted  the 
Board  to  revise  its  chartering  policy  to 
permit  membership  in  a  federal  credit 
union  to  consist  of  multiple  common 
bonds,  provided  each  group  possessed  a 
common  bond.  Such  membership  could 
be  accomplished  through  the  chcirtering 
process,  through  charter  amendments, 
or  by  way  of  merger  to  form  a  single 
credit  union.  This  policy  change 
strengthened  the  federal  credit  union 
system  by  enabling  NCUA  to  merge 
credit  unions  that  otherwise  would  have 
failed  because  of  the  loss  of  a  sponsor 
or  other  financial  or  operational 
downturns.  The  policy  also  enabled 
federal  credit  unions  to  diversify  their 
membership  and  become  less  dependent 
on  the  financial  success  of  one 
sponsoring  company  or  group.  An 
important  advantage  of  the  policy 
change  was  that  it  provided  access  to 
credit  union  service  for  small  groups  of 
people  who  did  not  have  the  resources 
to  charter  their  own  credit  unions.  The 
Board  issued  subsequent  changes  to  the 
1982  chartering  policy  in  1984,  1989, 
1994, 1996,  and  1998,  most  of  which 
addressed  the  multiple  common  bond 
policy. 

In  First  National  Bank  and  Trust  Co.. 
et  al.  V.  National  Credit  Union 
Administration,  90  F.3d  525  (D.C.  Cir. 
1996),  the  U.S.  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  invalidated 
certain  select  group  additions  to  the 
field  of  membership  of  a  North  Carolina 
credit  union  (the  "Decision").  In  that 
case,  the  Court  ruled  that  groups  with 
unlike  common  bonds  could  not  be 
joined  to  form  a  single  credit  union. 
Furthermore,  in  the  consolidated  cases 
of  First  National  Bank  and  Trust  Co.,  et 
al.  V.  NCUA  and  the  American  Bankers 
Association,  et  al.  v.  NCUA  et  al.,  the 
U.S.  District  Court  issued  a  nationwide 
injunction  prohibiting  federal  credit 
unions  from  adding  new  select  groups 
to  their  fields  of  membership  that  did 
not  share  a  conunon  bond  (the  "Order"). 
The  Decision  and  Order  affected  the 
operations  of  approximately  3,600 
multiple  common  bond  federal  credit 
unions  serving  approximately  158,000 
select  groups. 

On  February  25, 1998,  the  U.S. 
Supreme  Coiut  ruled  that  NCUA's 
multiple  common  bond  policy  was 
impermissible  under  the  Federal  Credit 


Union  Act  (FCUA).  National  Credit 
Union  Administration  v.  First  National 
Bank  &■  Trust  Co.  et  al.,  118  S.  Ct.  927 
(1998).  The  Supreme  Court  affirmed  the 
lower  court's  finding  that  groups  with 
unlike  common  bonds  could  not  be 
joined  to  form  a  single  occupational 
credit  union.  As  a  result.  Congress 
addressed  the  multiple  common  bond 
and  other  field  of  membership  issues 
and  recently  enacted  legislation 
reinstating  NCUA's  multiple  common 
bond  policy  with  some  modifications. 
The  Credit  Union  Membership  Access 
Act  ("CUMAA"),  Public  Uw  105-219. 
CUMAA  updated  the  statutory  common 
bond  rules  for  the  first  time  since  1934. 

Accordingly,  on  August  31, 1998,  the 
Board  issued  a  proposed  rule  that 
revised  and  updated  NCUA's  chartering 
and  field  of  membership  policies  with  a 
sixty  day  comment  period.  62  FR  49164 
(September  14, 1998).  The  policy  was 
issued  as  proposed  IRPS  98-3.  Three 
hundred  and  sixty-nine  comments  were 
received.  Comments  were  received  from 
one  hundred  and  eighty-one  federal 
credit  unions,  twenty-three  state 
chartered  credit  unions,  thirty  state 
credit  union  leagues,  four  national 
credit  union  trade  associations,  two 
congressmen,  seventy-two  banks,  thirty 
bank  trade  associations,  twenty  credit 
union  members,  two  law  firms,  one 
credit  union  sponsor,  one  certified 
public  accountant,  one  consulting  firm, 
one  advocacy  group  and  one  other 
individual.  Except  for  the  bank  and 
bank  trade  associations,  most 
commenters  were  very  supportive  of  the 
proposed  chartering  and  field  of 
membership  policies,  although  most 
commenters  suggested  ways  they  would 
modify  the  final  rule.  Except  for  the 
section  on  mergers,  the  bank  and  bank 
trade  association  comments  are 
summarized  in  a  separate  section. 
Although  a  separate  section  is  devoted 
to  the  comments  received  from  the 
bankers  and  bank  associations,  the 
issues  they  raised  are  addressed 
throughout  the  preamble  in  response  to 
other  similar  comments. 

The  comments  received  were  varied 
and  addressed  virtually  every  field  of 
membership  issue.  All  the  comments 
were  carefully  reviewed,  particularly 
those  that  expressed  concern  or  that 
were  in  opposition  to  the  proposed  field 
of  membership  provisions,  and  a 
response  to  most  of  the  issues  raised  is 
set  forth  in  the  section  by  section 
analysis  of  the  comments.  There  were, 
however,  five  issues  that  generated 
numerous  comments  and  either  were 
confusing  or  proved  somewhat 
controversial  to  the  commenters.  They 
were:  (1^  overlaps  and  exclusionary 
clauses;  (2)  economic  advisability  (the 
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1  lumerical  threshold  for  member 
upport  to  charter  a  new  credit  union); 
i)  reasonable  proximity  and  service 
icility  requirements  for  select  group 
additions  to  multiple  common  bond 
m^dit  unions;  (4)  voluntary  mergers  of 
inancially  healthy  multiple  common 
l^ond  credit  unions;  and,  (5)  the 
ideilnition  of  immediate  family  member 
^r  household.  Accordingly,  these  five 
i  ;sues  are  separately  addressed  in  the 
I  ireamble. 

i  i.  Overlaps  and  Exclusionary  Clauses 

( ')ccupational  and  Associational  Single 
( hmmon  Bond  Credit  Unions 

The  Board  proposed  that,  as  a  general 
1  ule,  NCUA  will  not  charter  two  or  more 
( redit  unions  to  serve  the  same  single 
( ccupational  or  associational  group. 
( !onsequently,  the  proposal  provided 
(  verlap  protection  for  single 
( ccupational  or  associational  credit 
I  nions.  However,  the  Board  further 
I  roposed  that  an  overlap  would  be 
[  ermitted  when  two  or  more  credit 
I  nions  are  attempting  to  serve  the  same 
;  roup  if  the  overlap's  beneficial  effect  in 
I  leeting  the  convenience  and  needs  of 
t  le  members  of  the  group  proposed  to 
:  e  included  in  the  field  of  membership 
[  [early  outweighs  any  adverse  effect  on 
;  je  overlapped  credit  union.  This 
I  inguage  parallels  the  statutory 
r  iquirement  for  multiple  common  bond 
c  redit  unions. 

The  proposal  set  forth  when  NCUA 
k  rould  permit  an  overlap  of  an 
[  ccupational  or  associational  credit 
L  nion  and  what  NCUA  considers  in 
r  ^viewing  an  overlap.  The  Board  stated 
lat  an  occupational  or  associational 
qredit  union  will  rarely,  if  ever,  be 
rotected  from  overlap  by  a  community 
'  arter.  The  Board  also  stated  that 
here  a  federally  insured  state  credit 
nion's  field  of  membership  is  broadly 
ated,  NCUA  will  exclude  its  field  of 
rbembership  fi'om  overlap  protection. 
NCUA  defines  "broadly  stated"  to  mean 
{either  a  statewide  field  of  membership 
or  a  field  of  membership  that  would  not 
^omport  with  or  is  inconsistent  with 
i»deral  field  of  membership  policies. 


toe 


Multiple  Common  Bond  Credit  Unions 

I   The  Board  proposed  that  NCUA  will 
p  snerally  not  approve  an  overlap  imless 
the  expansion's  beneficial  effect  in 
meeting  the  convenience  and  needs  of 
0ie  members  of  the  ^oup  proposed  to 
bje  included  in  the  field  of  membership 
clearly  outweighs  emy  adverse  effect  on 
ti»e  overlapped  credit  union.  The  , 

xroposed  overlap  policy  restated  the 
>  atutory  requirement  for  addressing 
overlap  issues  affecting  multiple 
I  :pmmon  bond  credit  unions.  The 


proposal  also  set  forth  the  issues  NCUA 
would  consider  in  reviewing  the 
overlap.  In  general,  if  the  overlapped 
credit  union  did  not  object,  and  NCUA 
determines  that  there  are  no  safety  and 
soundness  problems,  the  overlap  would 
be  permitted.  If,  however,  the 
overlapped  credit  union  objected  to  the 
overlap,  a  more  detailed  overlap 
analysis  would  be  required. 

The  Board  proposed  that  overlaps 
between  multiple  common  bond  credit 
unions  and  community  chartered  credit 
unions  would  be  permitted  without 
performing  an  overlap  analysis,  since 
NCUA  has  determined  that,  in  these 
types  of  overlaps,  the  benefit  of  the 
overlap  to  the  member  will  always 
outweigh  the  harm  to  either  credit 
union.  The  Board  stated  that  a  multiple 
common  bond  credit  union  would 
rarely,  if  ever,  be  protected  from  ovwlap 
by  a  community  charter. 

Community  Charters 

The  Board  proposed  that  a  credit 
union  seeking  a  community  charter 
contact  all  federally  insured  credit 
unions  with  a  service  facility  in  the 
proposed  service  area.  Notwithstanding 
the  requirement  to  contact  all  credit 
unions  within  the  proposed  service 
area,  the  proposal  permitted  a 
community  credit  union  to  overlap  any 
other  type  of  credit  union  charter.  The 
Board  stated  that  a  community  charter 
would  rarely,  if  ever,  be  protected  from 
overlap  by  a  single  occupational,  single 
associational  or  multiple  common  bond 
credit  union.  If  safety  and  soundness 
concerns  existed,  the  Board  proposed 
providing  overlap  protection  from  a 
community  charter  for  a  limited  period 
of  time,  generally  12  to  24  months. 

In  the  past,  exclusionary  clauses  were 
permitted  for  reasons  other  than  for 
safety  and  soundness,  such  as  when 
there  was  an  agreement  between  the 
overlapping  credit  unions.  An 
exclusionary  clause,  under 
circiunstances  other  than  for  safety  and 
soundness,  would  not  be  permitted 
under  the  proposal  if  the  overlapping 
credit  union  was  a  community  charter. 
The  Board  requested  specific  comment 
as  to  whether  exclusionary  clauses  are 
appropriate  for  community  charters  and. 
if  so,  under  what  circumstances. 

Comments 

There  were  numerous  comments  on 
overlaps  and  how  NCUA  should  address 
this  issue.  For  example,  seventeen 
commenters  objected  to  overlap 
protection  for  any  credit  union 
regardless  of  the  reason.  Eleven 
commenters  objected  to  overlap 
protection,  except  if  the  overlap  causes 
significant  harm  to  the  existence  of 


another  credit  union.  Five  commenters 
approved  of  NCUA's  proposed  policy  on 
overlaps.  One  commenter  stated  that 
overlap  procedures  should  be  the  same 
for  all  types  of  credit  unions.  Five 
commenters  recommended  overlap 
protection  for  small  credit  unions.  One 
commenter  recommended  that  NCUA 
carefully  review  any  overlaps  of  small 
credit  unions.  Two  commenters 
recommended  overlap  protection.  Many 
other  commenters  suggested  different 
methods  of  addressing  overlap  issues. 

There  were  also  niunerous  comments 
on  exclusionary  clauses.  For  example, 
forty-two  commenters  suggested  that 
NCUA  provide  a  procedure  to  allow  one 
credit  imion  to  petition  to  remove 
existing  exclusionary  clauses,  regardless 
of  charter  type.  A  number  of  these 
commenters  suggested  that  exclusionary 
clauses  are  almost  impossible  to  police 
and  frustrate  the  consumer.  One 
commenter  stated  that  NCUA  should 
rarely  impose  exclusionary  clauses. 
Seven  commenters  believed  the  removal 
of  an  exclusionary  clause  should  be 
approved  only  if  both  credit  unions 
agreed.  Three  commenters  opposed  a 
process  to  remove  exclusionary  clauses. 
Many  other  commenters  addressed  the 
use  of  exclusionary  clauses. 

Three  conunenters  approved  of  the 
overlap  rules  for  community  charters. 
Three  commenters  stated  that 
exclusionary  clauses  should^ever  be  a 
part  of  a  community  charter's  field  of 
membership.  One  commenter  stated  that 
exclusionary  clauses  should  rarely  be 
used.  Five  commenters  requested 
overlap  protection  from  community 
credit  unions.  Three  commenters 
requested  overlap  protection  for 
community  credit  unions.  Three 
commenters  recommended  exclusionary 
clauses  for  small  credit  unions  that  are 
overlapped  by  commimity  charters. 
Three  commenters  stated  that  only  one 
credit  union  should  be  chartered  per 
community. 

Forty-two  commenters  supported  the 
proposal  to  provide  a  process  for 
removing  existing  exclusionary  clauses 
from  community  charters.  Many  of  these 
commenters  did  not  believe  that  two 
credit  unions  should  be  required  to 
agree  to  remove  the  exclusionary  clause. 
Seven  commenters  believed  that  an 
exclusionary  clause  should  be  removed 
only  if  the  two  affected  credit  unions 
agreed.  A  number  of  these  commenters 
suggested  that  exclusionary  clauses  are 
almost  impossible  to  police  and 
fiustrate  the  consumer.  Three 
commenters  opposed  a  process  to 
remove  exclusionary  clauses. 


s 
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NCUA  Board  Analysis  and  Decision  on 
Overlaps  and  Exclusionary  Clauses 

In  formulating  its  opinion  on 
overlaps,  NCUA  considered  not  only  the 
comments  in  response  to  the  current 
proposal,  but  also  the  information 
gathered  in  the  internal  review  of  the 
overlap  policies  permitted  under  IRPS 
94-1  and  previous  field  of  membership 
policies.  In  the  internal  review  of  58 
overlapped  credit  unions,  no  long-term 
adverse  financial  trends  were 
discovered.  The  information  tended  to 
support  the  contention  that  overlaps 
have  not  caused  any  credit  union  to  fail, 
even  though  there  was,  in  a  limited 
number  of  cases,  a  temporary  loss  in 
market  share.  This  finding  was 
consistent  with  other  studies  on 
overlaps,  including  a  recent  analysis  by 
the  Office  of  Examination  and  Insurance 
on  14  overlapped  credit  unions  where 
the  original  recommendation  to  include 
an  exclusionary  clause  was  not 
approved  by  the  Board.  Overall,  the 
overlapped  credit  unions  did  not  suffer 
any  harm  and  reported  positive 
financial  trends.  Most  credit  unions 
experienced  an  increase  in  shares, 
assets,  and  loans.  Delinquency  declined 
and  share  and  loan  growth  improved. 
The  earlier  research  was  supplemented 
by  a  random  survey  of  federally  insured 
credit  unions  that  obtained  a  response 
rate  of  57  percent.  Of  the  642 
responding  credit  unions,  284  were 
overlapped  and  34  overlapped  other 
credit  unions.  In  summary,  52  percent 
of  the  responding  credit  unions  viewed 
field  of  membership  overlaps  as  harmful 
for  credit  unions  while  48  percent 
reported  overlaps  were  beneficial. 
Interestingly,  however,  when  viewed  as 
harmful  or  beneficial  for  the  credit 
union  members,  the  opinions  were 
decidedly  different.  In  response  to  this 
issue,  82  percent  indicated  that  overlaps 
benefit  members. 

The  proposed  policy  on  overlaps  took 
into  consideration  NCUA's  experience, 
the  internal  review  and  the  survey.  The 
final  rule  also  considered  the 
commenters'  opinions.  The  Board's 
opinion  remains  that  the  overlap  policy, 
as  enimciated  in  the  proposal  for  single 
occupational  and  associational  credit 
unions,  is  supportable  and  in  the  best 
interests  of  credit  unions.  In  general, 
credit  unions  will  not  be  chartered  to 
serve  the  same  common  bond  group,  but 
incidental  overlaps,  as  defined  below, 
would  be  permitted.  The  final  rule 
includes  a  provision  that  allows  a  credit 
union  that  has  an  existing  exclusionary 
clause  to  petition  NCUA  to  have  the 
exclusionary  clause  removed. 

A  decision  on  whether  the  clause  will 
be  removed  will  be  based  on  an  analysis 


of  the  impact  of  removing  the  clause  on 
the  overlapped  credit  union. 

This  same  concept  adopted  for  single 
common  bond  credit  unions  also 
applies  to  multiple  common  bond  credit 
unions  in  that  an  overlap  analysis, 
except  for  incidental  overlaps,  will  be 
required  before  a  group  will  be  added  to 
a  credit  union's  field  of  membership. 
This  is  a  statutory  requirement.  An 
overlap  will  not  be  permitted  unless  the 
expansion's  beneficial  effect  in  meeting 
the  convenience  and  needs  of  the 
members  of  the  group  proposed  to  be 
included  in  the  field  of  membership 
clearly  outweighs  any  adverse  effect  on 
the  overlapped  credit  union.  The  final 
rule  includes  the  same  criteria  set  forth 
in  the  proposed  rule  relative  to  what  the 
regional  director  will  consider  in 
determining  whether  an  overlap  will  be 
permitted. 

The  final  rule,  however,  clarifies  that 
an  overlap  analysis  will  not  be  required 
if  the  group  to  be  added  has  200  primary 
potential  members  or  less.  In  view  of  the 
fact  that  approximately  one-third  of  the 
primary  potential  members  join  a  credit 
union,  the  Board  believes  a  group  of  200 
primary  potential  members  or  less  will 
be  considered  incidental.  That  is,  the 
benefit  to  the  members  will  always 
outweigh  the  harm  to  the  credit  union. 
Accordingly,  a  credit  union  applying  to 
add  a  group  of  200  or  less  primary 
potential  members  will  only  have  to 
complete  the  4015-EZ,  which  is  a 
shortened  version  of  the  standard  4015 
(the  application  for  a  field  of 
membership  amendment).  No  overlap 
analysis  is  required  if  the  group  being 
added  is  200  or  less. 

The  overlap  policy  for  community 
credit  unions  recognizes  the  operational 
difficulty  in  enforcing  exclusionary 
clauses.  Additionally,  it  recognizes  that 
credit  union  members  will  benefit  if 
additional  credit  union  choices  are 
made  available.  Accordingly,  it  is  the 
Board's  view  that  community  credit 
unions  should  be  allowed  to  overlap, 
with  a  minor  exception  for  newly 
chartered  single  common  bond  or 
multiple  common  bond  credit  unions, 
any  credit  union  within  the  community. 
Consequently,  no  overlap  analysis  will 
be  required  for  any  credit  union  within 
a  proposed  community  credit  union's 
well  defined  area  imless  it  is  a  newly 
chartered  credit  union  (chartered  less 
than  2  years).  Although  the  commenters 
requested  a  longer  time  fi-ame  for 
protection  from  a  newly  chartered 
community  charter  (by  way  of 
conversion  or  a  new  credit  union 
charter),  the  Board  is  only  providing 
protection  through  the  inclusion  of  an 
exclusionary  clause  for  a  period  of  12  to 
24  months  from  the  date  of  the 


overlapped  credit  imion's  charter  for  a 
new  single  common  bond  or  multiple 
common  bond  credit  imion.  If  safety 
and  soundness  concerns  exist,  the 
regional  director  may  extend  the 
exclusionary  clause  protection  for  a 
period  that  does  not  exceed  60  months 
from  the  date  the  overlapped  credit 
union  was  chartered.  Unlike  the 
proposed  rule,  no  overlap  protection 
will  be  provided  any  community 
charter. 

B.  Economic  Advisability 

NCUA's  proposed  provisions  on  new 
charters  and  charter  expansions 
emphasized  that  NCUA  will  evaluate 
the  economic  advisability  of  the 
proposed  institution  or  expansion  as 
well  as  its  effect  on  other  credit  unions. 
While  NCUA  did  not  set  a  minimum 
field  of  membership  size  for  chartering 
a  federal  credit  union,  the  Board 
suggested,  based  on  historical  data  and 
evidence  of  economic  viability,  that  a 
credit  union  with  fewer  than  3,000 
primary  potential  members  (e.g., 
employees  of  a  corporation  or  members 
of  an  association)  may  not  be 
economically  advisable.  Therefore,  a 
charter  applicant  with  a  proposed  field 
of  membership  of  fewer  Uian  3,000 
primary  potential  members  may  have  to 
provide  more  support  than  a  proposed 
credit  union  with  a  larger  field  of 
membership  in  order  to  demonstrate 
that  it  is  economically  advisable  and 
that  it  will  have  a  reasonable  chance  to 
succeed.  The  3,000  primary  potential 
member  threshold  number  is  also 
operationally  consistent  with  the 
multiple  common  bond  expansion 
requirements.  The  Board  specifically 
requested  comments  on  whether  the 
economic  advisability  number  should 
be  set  at  a  lower  or  higher  level. 

Comments 

Fifty-one  commenters  supported  the 
3,000  primary  potential  member  number 
as  a  useful  threshold  for  defining  the 
viability  of  a  new  credit  union.  A  few 
commenters  stated  that  the  3,000 
minimum  presumption  promotes 
consistency  with  the  statutorily  required 
3,000  member  cap  for  the  addition  of  a 
new  select  group  in  a  multiple  common 
bond  credit  union.  A  number  of  these 
commenters  stated  that  NCUA  should 
be  flexible  in  determining  how  many 
people  are  necessary  to  start  a  new 
credit  union.  These  commenters 
suggested  that  NCUA  consider  other 
factors  in  determining  viability  such  as 
the  ability  to  obtain  adequate 
capitalization  and  the  level  of  resources. 
Fourteen  commenters  believed  the 
economic  advisability  number  is  low 
and  six  suggested  a  number  in  excess  of 


'.  ,000  primary  potential  members  as  a 

Jireshold  for  viability.  A  few 
qommenters  stated  that  the  3.000 
Uireshold  is  almost  meaningless  in 
today's  economy.  These  commenters 
stated  that  consumers  are  not  going  to 
Mrait  for  a  credit  union  to  grow  to  offer 

Iiancial  services. 
Twenty-one  commenters  did  not  agree 
ith  the  economic  advisability  number. 
Ten  commenters  believed  the  economic 
bcivisability  number  is  too  high.  A 
number  of  these  commenters  stated  that 
NCUA  should  be  flexible  with  any 
mimerical  member  threshold.  A  number 
pir  commenters  further  stated  that,  if  a 
$Aialler  group  is  financially  sound, 
NCUA  should  charter  the  credit  imion. 
Conversely,  if  a  larger  group  is  not 
financially  sound,  then  NCUA  should 
not  charter  the  credit  union.  One 
ippmmenter  believed  the  3,000  threshold 
may  soon  become  a  requirement  which 
will  be  particularly  onerous  to  the 
Chartering  of  faith-based  credit  unions. 
Some  commenters  requested  that  NCUA 
provide  the  rationale  for  choosing  the 
3|000  nimibfT  threshold. 

NCUA  Board  Analysis  and  Decision  on 

5 Economic  Advisability 
JThe  Board  is  adopting  the  3,000 
pjimary  potential  member  threshold  in 
e  final  rule.  This  position  is  consistent 
ith  congressional  intent  as  well  as 
;;UA  experience.  This  threshold  is  not 
intended  to  imdermine  the  statutory 
raquirement  to  encourage  the  formation  . 
*  new  credit  unions.  Rather,  it  has  been 
:ablished  to  provide  potential  new 
larters  necessary  advice  and  guidance 
charter  a  successful  credit  union.  Any 
jup  desiring  to  form  its  own  credit 
lion  will  be  given  every  opportunity  to 
demonstrate  it  has  met  the  economic 
advisability  requirements.  Additionally, 
my  group  not  desiring  to  charter  its 
en  m  credit  union  will  be  reviewed  to 
determine  if  in  fact  it  can  be  separately 
'  lartered. 

S  94-1  established  the  economic 
Ivisability  threshold  as  500  primary 
tential  members.  Notwithstanding 
IS  threshold  number  of  500,  the 
•ard's  opinion  has  long  been  that  the 
500  primary  potential  members 
'i^hold  was  extremely  low, 
'  Ucularly  in  view  of  the  fact  that  only 
iroximately  one-third  of  the  primary 
jtential  members  join.  Accordingly, 
!re  have  been  numerous 
lommendations  that  the  500  threshold 
number  should  be  increased. 

Since  1996,  NCUA  has  chartered  29 
naw  credit  imions.  Only  one  of  these 
n  3  w  charters  had  a  primary  potential 
n  I  imbership  that  was  less  than  3,000. 
V  lile  there  are  many  factors  impacting 
w  1  ly  the  number  of  new  charters  since 


1996  is  low,  experience  has  indicated 
that  one  critical  factor  is  the  financial 
service  expectation  of  the  potential 
members.  That  is,  what  type  of  financial 
service  will  the  new  credit  union 
provide?  If  the  financial  service  is 
limited,  then  it  will  not  meet  the 
members'  financial  service  expectations 
and,  as  a  result,  the  credit  union  will 
not  be  fully  supported.  The  analysis  of 
whether  a  new  group  can  form  a  new 
credit  union  must  take  the  members 
reasonable  expectations  into 
consideration.  Failure  to  do  so  would 
put  the  National  Credit  Union  Share 
Insurance  Fund  ("NCUSIF")  at  risk. 

The  Board's  view  is  that  the  3,000 
primary  potential  membership 
threshold  is  an  economically  advisable 
number  for  potential  new  charters,  but 
not  an  absolute  requirement.  This 
distinction  is  important.  For  example, 
there  are  approximately  3,100  federal 
credit  unions  with  primary  potential 
members  of  less  than  3,000. 
Approximately  700  of  those  have 
primary  potential  members  of  500  or 
less.  For  the  most  part;  however,  at  the 
time  of  their  charter,  economic 
conditions  and  the  financial  service 
expectations  of  the  credit  union 
members  were  different.  These 
differences  provided  the  credit  unions 
an  opportunity  to  become  established 
and  develop  a  loyalty  base  under 
marketplace  expectations  that 
significantly  differ  from  those  of  today. 
The  Board  must  consider  the  evolving 
nature  of  the  financial  marketplace.  It 
would  be  remiss  simply  to  say  that, 
since  a  lower  threshold  number  worked 
in  the  past,  there  is  no  need  to  change 
the  economic  advisability  number 
requirement  today. 

The  Board's  intent  is  that  every  group 
being  added  to  a  multiple  common  bond 
credit  union  should  be  analyzed  to 
determine  whether  it  has  the  capability 
and  desire  to  support  an  independent 
operation.  Indeed,  that  is  the  intent  of 
the  legislation.  This  requirement, 
however,  must  be  balanced  with 
operational  feasibility.  To  overlook  the 
complexities  of  providing  financial 
services  will  only  lead  to  additional 
supervisory  problems.  The  regulatory 
approach,  therefore,  should  incorporate 
known  economic  factors  cuid  the 
likelihood  of  success  in  establishing  and 
managing  a  new  credit  union  in  today's 
marketplace.  To  this  end,  the  Board's 
intent  is  that  a  group  desiring  a  separate 
charter  should  have  every  reasonable 
opportunity  to  form  a  new  credit  union. 
As  stated  earlier,  the  3,000  primary 
potential  member  threshold  is  not  an 
absolute,  but  simply  a  threshold.  There 
are  numerous  examples  where  smaller 
groups  can  and  should  have  a  separate 


credit  union.  For  example,  faith  based 
credit  unions,  as  one  commenter 
suggested,  may  be  uniquely  positioned 
to  be  separately  chartered. 

The  expectation  is  that  those  groups 
above  the  threshold  of  3,000  primary 
potential  members  must  be  able  to 
demonstrate  why  they  cannot 
satisfactorily  form  a  separate  credit 
union  if  they  want  to  be  added  to 
another  credit  union.  Statutorily,  there 
is  a  presumption  that,  unless  certain 
exceptions  apply,  a  group  larger  than 
3,000  should  form  its  own  credit  union. 
That  is,  the  exception  criteria  will  be 
closely  evaluated.  Groups  below  the 
3,000  threshold,  however,  must  be  able 
to  demonstrate  why  they  can 
successfully  operate  a  credit  union.  In 
other  words,  the  emphasis  shifts  based 
on  the  size  of  the  group.  For  example, 
a  group  of  525  may  have  more  difficulty 
demonstrating  economic  advisability 
than  a  group  of  3,000.  This  is  a  balanced 
approach  to  the  financial  service 
expectations  of  the  members,  the  intent 
of  Congress  that  all  groups  should  be 
analyzed  to  determine  if  the  formation 
of  a  separately  chartered  credit  union  is 
practicable  and  consistent  with 
economic  advisability  criteria,  and  those 
factors  that  are  historically  important  in 
evaluating  a  new  charter  applicant  from 
a  regulatory  standpoint.  This  is  an 
economically  and  operationally  sound 
approach  to  chartering  new  credit 
unions.  The  Board  believes  it  must  not 
only  encourage  new  charters,  but  also 
ensure  to  the  fullest  extent  possible  that 
those  groups  receiving  a  separate  charter 
will  have  a  reasonable  basis  for  success 
and  thereby  avoid  unnecessary  risks  to 
the  NCUSIF.  Accordingly,  the  field  of 
membership  rules  on  economic 
advisability  must  reflect  known 
economic  factors  and  the  potential  risks 
to  the  NCUSIF.  It  is  essential,  therefore, 
that  the  approval  process  incorporate 
the  necessary  regulatory  analysis  to 
make  these  determinations. 

The  question  was  raised  concerning 
the  standard  that  will  be  used  in 
determining  what  level  of  services  is 
adequate  in  determining  the  separate 
charter  analysis  vis-a-vis  an  already 
established  credit  union.  That  is,  if  a 
new  charter  can  only  offer  limited 
services,  but  an  existing  charter  offers  a 
full  service  menu,  will  that  fact  in  of 
itself  be  sufficient  to  determine  that  a 
separate  charter  is  not  required.  One 
commenter  stated  that  "the  economic 
advisability  does  not  take  into 
consideration  whether  the  group  would 
be  able  to  have  similar  services."  The 
Board's  opinion  is  that  such  a  standard 
would  circumvent  the  intent  of  the 
statute  and,  if  adopted,  the  potential  for 
new  charters  would  be  drastically 
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reduced.  Except  in  very  rare 
circumstances,  no  new  credit  imion 
charter  can  offer  the  same  financial 
services  of  an  established  credit  union. 
Accordingly,  a  similar  service  criterion 
cannot  be  a  factor  in  determining 
whether  a  new  group  will  meet  that 
standard.  However,  if  the  group  is 
already  in  the  field  of  membership  of  a 
credit  imion  and  has  been  receiving 
expanded  financial  services,  it  is 
reasonable  to  consider  that  factor.  This 
may  occxir  in  voluntary  merger 
situations.  For  that  reason,  out  of 
fairness  to  such  a  group,  the  failure  to 
provide  similar  or  equal  services  is  more 
important,  but  not  necessarily 
dispositive  of  the  issue. 

It  is  also  incumbent  on  the  Board  to 
establish  rules  that  are  not 
unnecessarily  burdensome.  For  that 
reason,  it  has  adopted  the  presumptive 
factor  of  3,000  in  determining  what 
criteria  will  be  applicable.  In  adopting 
the  3,000  primary  potential  member 
threshold  factor,  the  Board  recognizes 
that  newly  chartered  credit  imions  in 
today's  financial  marketplace  have 
unique  challenges.  Those  groups  that 
can  or  should  be  able  to  meet  those 
challenges,  regardless  of  size,  will  be 
required  to  form  a  separate  credit  union 
unless  they  meet  the  common  bond 
requirements.  As  the  legislation  directs, 
the  Board  will  encourage  the  formation 
of  separately  chartered  credit  unions  if 
it  is  prudent  and  economically 
advisable.  Important  factors  in  making 
this  determination,  however,  are  the 
desire  and  intent  of  the  group  and  the 
sponsor  support.  In  other  words,  to 
ignore  the  group's  administrative 
capability  may  lead  to  unnecessary 
supervisory  problems  in  the  future. 
While  the  intent  of  the  group  and 
sponsor  support  cannot  be  ignored  and 
will  carry  great  weight,  they  are  not  the 
sole  factors.  The  final  decision  must  be 
based  on  an  independent  regulatory 
analysis  in  consideration  of  the 
remaining  factors  specified  in  the 
regulation. 

Four  commenters  recommended  that 
NCUA  include  in  its  definition  of 
economic  advisability  the  statutory 
language  from  CUMAA  that  encourages 
the  formation  of  separately  chartered 
credit  unions  "whenever  practicable 
and  consistent  with  reasonable 
standards  for  the  safe  and  sound 
operation  of  the  credit  union."  12  U.S.C. 
1759(f)(1)(A).  The  Board  agrees  with 
these  commenters  and  has  incorporated 
this  change  into  the  fmal  rule  in  the 
discussion  on  multiple  common  bond 
charter  expansions. 


C.  Reasonable  Proximity  and  Service 
Facility  Requirements  for  Select  Group 
Additions 

CUMAA  reinstated  NCUA's  multiple 
common  bond  policy,  as  set  forth  in 
IRPS  94-1,  with  significant 
modifications.  A  multiple  common 
bond  credit  union  may  serve  a 
combination  of  distinct,  definable, 
occupational  and/or  associational 
common  bonds.  Multiple  common  bond 
credit  unions  can  add  groups  with 
dissimilar  common  bonds,  which  are 
called  select  groups.  These  groups  must 
be  within  reasonable  proximity  of  the 
credit  union.  That  is,  the  groups  must  be 
within  the  service  area  of  one  of  the 
credit  union's  service  facilities. 

Comments 

Twenty-five  commenters  agreed  with 
NCUA's  definition  of  reasonable 
proximity,  although  a  niunber  of  these 
commenters  stated  NCUA  should  give 
consideration  to  accessibility  via  the 
internet  and  home  banking. 

Six  commenters  were  unsure  as  to 
what  is  meant  by  "within  the  service 
area"  and  questioned  how  that  term  will 
be  applied.  Ten  commenters  stated  that 
the  reasonable  proximity  standard 
should  not  be  applied  in  a  blanket 
fashion.  For  example,  some  of  these 
commenters  stated  that  the  distance 
should  be  farther  in  rural  areas  for  the 
purpose  of  determining  what  constitutes 
reasonable  proximity. 

Fifty-two  commenters  disagreed  with 
NCUA's  definition  of  reasonable 
proximity.  Most  of  these  commenters 
believed  it  is  not  necessary,  legally  or 
for  safety  and  soundness  reasons,  since 
credit  unions  can  automatically  and 
electronically  deliver  services  around 
the  globe.  Some  commenters  stated  that 
NCUA's  definition  of  reasonable 
proximity  goes  well  beyond 
congressional  intent.  These  commenters 
stated  that  Congress  intended  that 
groups  be  located  within  a  close 
geographic  area  to  the  credit  union. 

Tne  Board  defined  a  service  facility  as 
a  place  where  shares  are  accepted  for 
members'  accounts,  loan  applications 
are  accepted,  and  loans  are  disbursed. 
This  definition  included  a  credit  union 
owned  branch,  a  shared  branch,  or  a 
credit  union  owned  electronic  facility 
that  meets,  at  a  minimum,  these 
requirements.  This  definition  did  not 
include  an  ATM.  Thirty-one 
commenters  agreed  with  NCUA's 
definition  of  service  facility.  One 
commenter  requested  that  NCUA 
specifically  state  that  a  mobile  branch  is 
a  service  facility  for  multiple  common 
bond  expansions. 

Thirty-one  commenters  did  not 
approve  of  NCUA's  definition  of  service 


facility.  Most  of  these  commenters 
believed  that,  with  the  advent  of 
electronic  services,  a  "brick  and  mortar" 
facility  is  obsolete.  Nineteen 
commenters  requested  that  ATMs  be 
included  as  a  service  facility.  Some  of 
these  commenters  recommended 
deleting  parts  of  the  definition  that 
requires  the  facility  to  be  a  place  where 
deposits  are  made,  loan  applications  are 
accepted  and  funds  disbursed.  A  few 
commenters  stated  that  NCUA's 
definition  of  service  facility  goes  well 
beyond  congressional  intent. 

NCUA  Board  Analysis  and  Decision  on 
Reasonable  Proximity 

As  indicated  above,  there  were 
numerous  comments  on  the  proposed 
definition  of  "reasonable  proximity." 
Suggestions  ranged  from  mileage  to 
electronic  limitations.  Reasonable 
proximity  is  an  essential  factor  in 
determining  whether  a  group  can  be 
added  to  a  multiple  common  bond 
credit  union.  The  Board's  view  is  that 
CUMAA  and  its  legislative  history  sets 
forth  the  requirement  that  reasonable 
proximity  should  be  a  geographic 
limitation.  That  is,  the  group  to  be 
added  must  be  within  reasonable 
proximity  geographically  to  the  credit 
imion.  Therefore,  the  advantages 
acquired  from  advancing  technologies 
do  not  undermine  what  the  Board 
considers  is  the  congressionally 
mandated  requirement  that  the  group  to 
be  added  must  be  within  "reasonable 
proximity"  to  the  credit  union. 

However,  it  is  not  the  Board's  view 
that  the  location  of  the  group  must  be 
within  reasonable  proximity  to  the  main 
credit  union  office  only.  This  would  be 
an  overly  restrictive  requirement.  Since 
reasonable  proximity  is  not  specifically 
defined  in  the  legislation,  the  terms 
service  area  and  service  facility  were 
proposed  in  an  effort  to  establish  the 
limits  of  a  geographic  reasonable 
proximity.  That  is,  the  group  to  be 
added  must  be  within  the  service  area 
of  a  service  facility  of  the  credit  union. 
As  specified  in  the  final  rule,  service 
facility  does  not  include  an  ATM.  The 
legislative  history  of  CUMAA  is  clear 
that  NCUA  should  not  treat  ATMs  as 
service  facilities  for  select  group 
expansions.  Therefore,  the  final  rule 
excludes  an  ATM  as  a  service  facility. 
A  service  facility  will  include,  however, 
a  credit  union  owned  branch,  a  shared 
branch,  a  mobile  branch  that  goes  to  the 
same  location  on  a  weekly  basis,  or  a 
credit  union  owned  electronic  facility. 
Additionally,  the  Board's  view  is  that  an 
office  that  is  open  on  a  regularly 
scheduled  weekly  basis  will  also  qualify 
as  a  service  facility.  This  will  enhance 
the  development  of  credit  union 
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ijirvices  in  low  income  and  underserved 
ill eas.  At  a  minimum,  to  qualify  as  a 
siirvice  facility,  the  member  must  be 
i  l|)le  to  deposit  funds,  apply  for  a  loan, 
id  obtain  funds  on  approved  loans. 
Past  experience  witn  mileage 
litations  indicates  that  using  distance 
tors  to  define  reasonable  proximity 
would  create  numerous  inequities. 
I '  iral  areas  obviously  differ  from  urban 
sieas.  Small  towns  differ  from. large 
( ities.  The  vast  geographic  territory 
combined  with  the  sparse  population  in 
the  southwest  and  western  mountain 
^as  differ  from  the  rural  areas  of  the 
eist.  While  mileage  limitations  often 
facilitate  regulatory  decisions, 
frequently,  they  are  artificial  and  cause 
unfair  results  simply  because  of  small 
geographic  differences.  Accordingly, 
Mleage  limitations  were  deemed 
inappropriate  and  not  advisable. 
Essentially,  the  service  area  means  that 
a  member  can  reasonably  access  the 
sbirvice  facility.  In  rural  areas  this  may 
include  distances  encompassing  several 
counties.  In  a  densely  populated  area,  it 
rtiby  be  a  portion  of  a  city. 

0.  Voluntary  Mergers  of  Financially 
Healthy  Multiple  Common  Bond  Credit 
l]Fpions 

[The  proposal  set  forth  the 
requirements  for  the  merger  into,  and 
bjy,  a  multiple  common  bnond  credit 
union.  In  making  the  proposal,  the 
E  ( lard  was  mindful  of  the  historic 
iinportance  of  mergers  to  the  financial 
s  ability  of  credit  unions  and  of  the 
iiqportance  of  credit  unions  to 
independently  determine  what  is  in  the 
it  interests  of  their  members.  Often  in 
lay's  marketplace,  membership 
'ersity  and  growth  are  essential 
redients  to  financially  strong  credit 
ons.  Merging  credit  unions  is  crucial 
he  entire  credit  union  system  and 
ps  reduce  the  risk  to  the  NCUSIF. 
aerally,  credit  union  officials  are  best 
ted  to  judge  when  a  healthy  credit 
ion's  membership  and  financial 
9ngth  will  be  enhanced  by  a  merger, 
making  its  proposal,  the  Board  sought 
jalance  these  realities  against  its 
isponsibility  to  assure  mergers  are 
consistent  with  the  statutory 
requirements  of  CUMAA  and  that  they 
dp  not  weaken  credit  unions  or  increase 
tt  i  risk  to  the  NCUSIF. 

The  Board  proposed,  that  generally, 
tli4  requirements  applicable  to  field  of 
membership  expansions  apply  to  a 
credit  union  merging  into  a  multiple 
common  bond  credit  union.  That  is,  if 
the  continuing  credit  union  in  a 
proposed  merger  is  federally  chartered 
a4d  the  merging  credit  imion  has  a 
select  group  of  3,000  or  more  persons 
(eptcluding  family  members),  the  meiger 
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can  be  approved  only  if  NCUA's 
expansion  requirements  are  met.  If  the 
expansion  requirements  are  not  met, 
this  would  require  a  credit  union  to 
spin-off  a  select  group  of  3,000  or  more 
persons  from  the  merging  credit  union 
or  the  merger  could  not  be  approved.  In 
all  cases,  the  individual  groups  in  the 
merging  credit  union  would  have  to 
meet  the  multiple  common  bond 
policies. 

Comments 

Only  one  commenter  supported  the 
proposed  merger  process.  Sixty-two 
commenters  believed  financially 
healthy  multiple  common  bond  credit 
unions  should  be  permitted  to  merge 
without  the  constraints  of  the  proposed 
3,000  limitation  approval  process. 
Twenty-two  of  these  commenters  stated 
that  CUMAA  did  not  change  NCUA's 
existing  merger  authority  under  Section 
205(b)  of  the  Federal  Credit  Union  Act 
("FCUA")  and  that  the  3,000  numerical 
limitations  only  applies  to  field  of 
membership  expansions  and  not 
mergers.  Generally,  all  bank  and  bank 
trade  organizations  opposed  the 
proposal.  They  argued  that  CUMAA  and 
its  legislative  history  require  that  the 
statutory  standards,  including  the  3,000 
numerical  limitation,  apply  whether  a 
single  group  is  being  added  to  a  credit 
union  or  whether  a  voluntary  merger  of 
a  credit  union  vtrith  many  groups  is 
being  contemplated. 

NCUA  Board  Analysis  and  Decision  on 
Voluntary  Mergers  of  Multiple  Common 
Bond  Credit  Unions 

In  response  to  the  comments  raised  by 
credit  union  trade  organizations  and 
bank  trade  organizations,  as  well  as  a 
further  review  of  the  statutory  language 
and  legislative  history,  the  Board  has 
decided  to  amend  its  proposal. 
Recognizing  the  importance  of  mergers 
to  a  stable  healthy  credit  imion  system, 
the  final  rule  permits  the  voluntary 
merger  of  healthy  multiple  common 
bond  credit  unions  containing  select 
employee  groups  of  less  than  3,000 
primary  potential  members  without 
regard  to  the  statutory  analysis  that  is 
required  when  non-affiUated  groups  of 
less  than  3,000  members  seek  to  join  an 
existing  credit  union.  In  credit  imions 
seeking  to  merge  containing  groups  with 
3,000  or  more  members,  the  provisions 
of  SecUon  101(d)(2)(A)  of  CUMAA  must 
be  met  or  the  groups  in  excess  of  3,000 
will  have  to  be  spun  off  in  order  for  the 
merger  to  proceed.  All  credit  unions 
seeldng  a  voluntary  merger  will  still  be 
required  to  comply  with  the 
requirements  of  Section  205(b)  of  the 
FCUA,  12  U.S.C.  205(b).  However, 
because  of  statutory  requirements,  a 


financially  healthy  single  common  bond 
credit  union  with  a  primary  potential 
membership  in  excess  of  3,000  primary 
potential  members  cannot  merge  into  a 
multiple  common  bond  credit  union, 
absent  supervisory  reasons. 

In  makmg  this  change  the  Board  is 
mindful  of  its  obligation  to  be  faithful  to 
the  statutory  language.  In  doing  so,  "the 
starting  point  must  be  the  language  of 
the  statute  itself."  Int'l  Brotherhood  of 
Electrical  Workers  v.  NLRB.  814  F.2d 
697,  710  (D.C.  Cir.  1987)  (quoting  Lewis 
V.  United  States,  445  U.S.  55.  60  (1980). 
Frequently,  the  "best  guide  to  what  a 
statute  means  is  what  it  says."  Stewart 
V.  National  Shopmen  Pension  Fund,  730 
F.2d  1552, 1561  (D.C.  Cir.)  cert,  denied 
469  U.S.  834  (1984)  (emphasis  in 
original).  Section  101(b)(2)  of  CUMAA 
authorizes  multiple  common  bond 
credit  unions.  Section  101(d)(1) 
provides  that  groups  of  fewer  than  3,000 
members  can  generally  be  added  to  a 
multiple  common  bond  credit  union 
provided  certain  criteria  are  met. 
Section  102  sets  forth  the  statutory 
criteria  that  must  be  met.  Taken 
together,  these  provisions  address  the 
chartering  of  new  multiple  common 
bond  credit  unions  and  the  addition  of 
non-affiliated  groups  of  less  than  3.000 
members  to  existing  institutions. 
Though  Congress  could  have  done  so,  it 
did  not  include  any  language  discussing 
or  limiting  NCUA's  ability  to  authorize 
the  merger  of  existing  multiple  common 
bond  credit  unions  containing  groups 
with  less  than  3,000  members. 

A  merger  involves  the  combination  of 
pre-existing  corporations,  a  process 
different  both  legally  and  practically 
from  the  addition  of  a  group  to  a  credit 
union.  Mergers  of  multiple  common 
bond  credit  unions  after  adoption  of  this 
rule  will  involve  groups  already  added 
to  the  merging  credit  unions,  either  after 
consideration  of  the  criteria  set  forth  in 
Section  102  of  CUMAA,  or  through  the 
grandfather  provision  in  Section  101(c). 
In  either  case,  they  would  already  be 
contained  within  the  field  of 
membership  of  an  existing  multiple 
common  bond  credit  union.  Had 
Congress  expected  each  such  group  to 
be  evaluated  again  in  accordance  with 
the  criteria  set  forth  in  Section  102,  it 
could  easily  have  said  so. 

Congress  next  provided  two 
exceptions  to  the  3,000  member 
limitation  in  Sections  101(d)(2)(A)  and 
(B)  of  CUMAA.  The  first  allows  the 
addition  of  groups  of  3,000  or  more 
members  if  the  Board  finds  that  such  a 
group  could  not  reasonably  establish  its 
own  credit  union  because:  (1)  the  group 
lacks  sufiicient  support  to  form  a  credit 
union;  (2)  it  is  unlikely  to  be  successful 
in  establishing  and  managing  i  credit 
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union;  and  (3)  the  group  would  be 
unlikely  to  operate  a  safe  and  sound 
credit  union. 

The  next  exception  contains  the  first 
mention  of  mergers  in  the  statute. 
Section  101(d)(2)(B)  expressly 
eliminates  any  restriction  on  the 
addition  of  groups  of  3.000  or  more  if 
the  group  is  being  transferred  as  part  of 
a  merger  for  safety  and  soundness 
reasons.  By  implication,  it  is  the  Board's 
view  that,  if  there  are  no  safety  and 
soundness  concerns,  groups  of  3,000  or 
more  cannot  be  included  as  part  of  a 
merger  unless  the  statutory  criteria  of 
Section  101(d)(2)(A)  are  met.  The  Report 
of  the  Committee  on  Banking  and 
Financial  Services  supports  this 
conclusion.  In  discussing  the  exceptions 
provided  in  Section  101(d)(2),  the  report 
states  "the  Board  may  merge  or 
consolidate  a  group  with  over  3,000 
members  with  another  credit  union  for 
supervisory  reasons.  The  Committee 
does  not  intend  for  these  exceptions  to 
provide  broad  discretion  to  the  Board  to 
permit  larger  groups  to  be  incorporated 
within  or  merged  with  other  credit 
unions.  The  exceptions  are  intended  to 
apply  where  the  Board  has  sufficient 
evidence  to  support  a  finding  that 
creation  of  a  separately  chartered  credit 
union,  or  the  continued  operation  of  an 
existing  credit  union,  present  safety  and 
soundness  concerns."  H.R.  Rep.  No. 
105-472, 105th  Cong.,  2nd  Sess.  19 
(1998).  Notably  absent  from  this 
discussion  is  any  mention  of  limitations 
on  mergers  of  credit  unions  containing 
groups  of  less  than  3,000  members. 
In  Section  101(d)(2)(C),  Congress 
created  an  exception  applicable  to  a 
limited  number  of  cases  where  a  merger 
was  in  process,  but  not  completed,  , 
under  the  NCUA's  previous  field  of 
membership  policy.  That  policy  was 
enjoined  in  the  litigation  that  led  to  the 
passage  of  CUMAA.  The  Board  believes 
this  provision  was  intended  as  a  one 
time  authorization  to  complete  a  limited 
number  of  in  process  mergers  without 
regard  to  the  size  of  the  groups  in  the 
institutions  involved. 

Finally,  the  Board  does  not  believe 
that  Congress'  failure  to  amend  Section 
205(b)(2H3)  of  the  FCUA  supports  a 
conclusion  that  Congress  intended  no 
limitation  on  voluntary  mergers  of 
credit  unions.  Section  205(b)  does  not 
provide  independent  statutory  authority 
to  allow  mergers,  but  rather  permits  the 
Board  to  regulate  voluntary  mergers  that 
are  otherwise  authorized  by  law.  In 
contrast.  Section  205(h)  allows  the 
Board  to  authorize  mergers  in 
emergency  situations 
"(njotwithstanding  any  other  provision 
of  law."  Thus,  the  Board  may  regulate 
and  approve  mergers  under  205(b)  only 


if  they  do  not  conflict  with  the  limited 
restrictions,  discussed  above,  provided 
by  CUMAA's  amendments  to  the  FCUA. 

The  limitation  on  voluntary  mergers 
applicable  to  multiple  common  bond 
credit  unions  does  not  apply  to  the 
mergers  of  single  common  bond  credit 
unions  or  community  charter  mergers. 
The  Board  recognizes  that  the  numerical 
limitation  in  the  voluntary  merger  rule 
for  multiple  common  bond  charters 
may,  in  rare  circimistances,  encourage  a 
federal  credit  union  to  seek  a  state 
charter  credit  union  as  a  merger  partner 
if  the  state  rules  are  more  permissive. 

The  proposal  also  clarified 
requirements  for  mergers  of  multiple 
common  bond  credit  unions  for  safety 
and  soundness  reasons  and  emergency 
situations.  The  numerical  limitation 
would  not  apply  to  mergers  where  there 
are  safety  and  soundness  concerns  or 
the  emergency  criteria  exist.  Four 
commenters  requested  that  NCUA 
expand  the  discussion  on  supervisory 
mergers.  Two  commenters 
recommended  that  NCUA  state  that  the 
niunerical  limitation  does  not  apply  for 
safety  and  soundness  mergers  even  if 
the  credit  union  is  not  insolvent  or  in 
danger  of  insolvency.  One  comraenter 
stateid  that,  when  merging  two  credit 
unions  for  supervisory  reasons, 
nonmember  employees  of  the  merging 
credit  union  would  still  be  eligible  for 
membership  in  the  continuing  credit 
imion.  The  Board  has  expanded  the 
discussion  on  mergers  for  safety  and 
soundness  reasons  and  has  specifically 
stated  that  the  credit  imion  need  not  be 
insolvent  or  in  danger  of  insolvency  for 
NCUA  to  use  this  statutory  authority.  In 
a  supervisory  merger,  the  continuing 
credit  union  is  able  to  serve  all  of  the 
groups  from  the  discontinuing  credit 
union  and  not  just  members  of  record. 

Twelve  commenters  stated  that 
supervisory  mergers  and  emergency 
mergers  should  require  all  credit  unions 
in  the  area  of  the  merging  credit  union 
to  be  notified  so  that  they  have  an 
opportunity  to  be  considered  as  a 
merger  partner.  One  commenter  stated 
that  when  NCUA  is  seeking  out  merger 
partners  for  a  credit  imion,  it  should 
give  credit  unions  in  the  same  state  the 
right  of  first  refusal.  NCUA  will  attempt 
to  find  local  merger  partners  for  a  credit 
imion  that  is  involved  in  supervisory  or 
emergency  mergers.  However,  the  Board 
is  not  requiring  notification  of  all  local 
credit  unions.  The  Board  believes  such 
a  requirement  would  be  a  needless 
bureaucratic  hurdle  and  cause 
unnecessary  delay.  The  delay  could 
exacerbate  existing  problems  for  the 
soon  to  be  merged  credit  union.  The 
Board  believes  that  in  such  cases  it 
could  create  losses  for  the  NCUSIF,  as 


well  as  the  credit  union  that  accepts  the 
troubled  credit  union  as  a  merger 
partner.  However,  the  Board  is 
reemphasizing  that  it  will  expect  the 
regions  to  look  first  to  local  merger 
partners  before  considering  other  credit 
unions.  If  the  Board  is  notified  that  the 
regions  are  not  conducting  the  process 
in  this  way,  the  Board  may  consider  a 
more  formalized  process. 

E.  Immediate  Family  Member  or 
Household 

As  mandated  by  CUMAA,  the  Board 
is  required  to  define  "immediate  family 
member  or  household."  The  definition 
of  these  terms  is  designated  as  a  major 
rule  and  must  be  submitted  to  Congress 
for  approval.  Accordingly,  the  Board 
proposed  to  define  'members  of  their 
immediate  families"  as  related  persons 
i.e.,  blood,  marriage,  or  other  recognized 
family  relationships  in  the  same 
household  (under  the  same  roof),  or  if 
not  in  the  same  household,  as  a 
grandparent,  parent,  spouse,  sibling, 
child,  or  grandchild.  For  the  purposes  of 
this  definition,  immediate  family 
member  included  stepparents, 
stepchildren,  and  stepsiblings,  and, 
although  not  specifically  stated,  adopted 
children  or  any  other  legally  recognized 
family  relationship.  The  Board  also 
stated  that  the  immediate  family 
member  must  be  related  to  the  credit 
union  member.  In  other  words,  once  a 
person  becomes  a  member,  then  that 
person's  immediate  family  could  join. 
The  proposed  definition  was 
controversial  and  generated  numerous 
comments. 

Comments 

Thirty-seven  commenters  generally 
approved  of  NCUA's  definition  of 
"immediate  bmily  member."  Seven 
commenters  further  stated  that  it  will 
have  a  positive  effect  on  a  credit  union's 
ability  to  grow.  Five  commenters 
believed  NCUA's  proposed  definition  of 
"immediate  family  member"  would 
have  a  neutral  effect  on  their  credit 
unions. 

One  hundred  and  seven  commenters 
generally  disagreed  with  NCUA's 
definition  of  "immediate  family 
member"  and  twenty-three  of  tbese 
commenters  further  stated  that  it  would 
have  a  negative  effect  on  a  credit 
union's  ability  to  grow.  Twenty-seven  of 
these  commenters  stated  that  a  credit 
union  should  be  able  to  define 
"immediate  family  members."  Twenty- 
six  commenters  requested  that  in-laws, 
aunts,  uncles  and  cousins  outside  the 
household  be  included  in  the  definition 
of  "immediate  family  member."  Fifteen 
commenters  suggested  that  NCUA 
define  "immediate  family  member"  to 
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include  all  relatives  by  blood  or 
marriage.  Five  commenters  suggested 
that  NCUA  should'limit  the  definition 
(i  "immediate  family  member"  to  those 
I )( arsons  directly  related  by  blood, 
inarriage,  or  other  recognized  family 
lelationship.  Two  commenters 
lequested  that  any  existing  immediate 
fUnily  member  definition  as  described 
in  the  existing  charter  of  a  credit  Union 
btt  grandfathered. 

JTwenty-four  commenters  questioned 
whether  adopted  children  were  part  of 
the  "immediate  family  member" 
definition  and  requested  they  be 
included  within  the  definition.  Two 
commenters  requested  that  NCUA 
ecifically  state  that  custodial  and 
ardianship  arrangements  are 
compassed  by  the  "immediate 

ily"  definition. 
Nine  commenters  requested  one 
definition  for  immediate  family  member 
md  one  definition  for  household 
qiember.  These  commenters  believed 
that  persons  living  under  the  same  roof, 
even  if  not  in  the  same  immediate 
family,  are  still  eligible  for  membership. 
Twenty-one  commenters  requested 
domestic  partners  and  other 
nOntraditional  family  relationships  be 
included  in  the  definition  of 
']i|aunediate  family  member."  Thirty- 
ttio  commenters  asked  for  clarification 
on  the  definition  of  what  is  a  recognized 
family  relationship.  One  commenter 
specifically  did  not  want  clarification.  A 
immber  of  commenters  requested  that 
thie  final  rule  clarify  what  sources,  such 
as  state  laws  or  regulations  credit  union 
riipy  use  as  a  reference  to  determine 
qtfaer  family  recognized  relationships,  as 
wfeU  as  who  does  the  recognizing — ^the 
credit  union,  the  credit  union's  sponsor, 
or  the  state  where  the  credit  union  is 
l^ted. 

rorty-nine  commenters  stated  that  the 
immediate  family  member  should  be 
a^  le  to  join,  even  if  the  primary  member 
his  not  joined.  Most  of  these 
OD  mmenters  stated  that  this 
inlerpretation  is  permitted  by  CUMAA. 
Tkirty-nine  commenters  requested  that 
crpdit  unions  have  the  ability  to  adopt 
a  tnore  restrictive  definition.  Three 
commenters  requested  that  NCXIA 
pjijovide  guidance  as  to  what  procedives, 
iiliny,  credit  unions  need  to  follow  to 
conform  to  the  new  immediate  family 
nii^mber  definition. 

jUA  Board  Analysis  and  Decision  on 
lyimediate  Family  Member  or 
\)usebold 

initially  addressing  the  issue  of 
iofmediate  family  member  or 
hbusehold.  the  Board  combined  the 
eligibility  requirements  for  the 
immediate  familv  and  household 


members  into  one  inclusive  definition 
based  on  traditional  relationships  of 
blood,  marriage  or  other  recognized 
family  relationship.  Within  a 
household,  any  person  related  by  blood, 
marriage  or  other  recognized  family 
relationship  would  qualify.  Outside  the 
household,  which  included  those  family 
relationships  not  living  in  the  same 
residence,  the  Board  proposed  that  the 
immediate  family  member  relationship 
would  be  limited  to  a  spouse,  child, 
sibling,  parent,  grandparent  or 
grandchild. 

The  initial  proposed  definition  was 
narrowly  construed  by  the  Board.  The 
Board  considered  the  fact  that  the 
statute  specifically  states  that  "(n)o 
individual  shall  be  eligible  for 
membership  in  a  credit  imion  on  the 
basis  of  the  relationship  of  the 
individual  to  another  person  who  is 
eligible  for  membership  in  the  credit 
union"  unless  the  individual  is  "a 
member  of  the  immediate  family  or 
household."  For  that  reason,  the  Board 
required  that,  except  for  the  immediate 
family  member  of  the  primary  member, 
the  ability  of  an  immediate  family 
member  to  join  be  based  on  that 
person's  immediate  family  member 
having  joined,  as  opposed  to  simply 
being  eligible  to  join.  In  other  words, 
before  an  immediate  family  member  of 
a  member's  child  could  join,  the  child 
would  first  have  to  join  the  credit  union. 

In  proposing  the  definition  of 
immediate  family  member,  the  Board 
took  notice  of  the  fact  that  Congress 
intended  some  limitation  of  the 
definition  of  family  member  since  it 
defined  that  term  with  the  qualifier 
"immediate."  Accordingly,  an  open- 
ended  definition  of  family  member 
would  not  be  consistent  with  the 
statutory  language  and,  therefore,  was 
deemed  inappropriate.  A  definition  that 
included  any  family  member  related  by 
blood  or  marriage  was  considered 
unduly  expansive.  Consequently,  the 
proposed  definition  followed  a  more 
narrow  meaning  of  immediate  family 
member  as  applied  to  fields  of 
membership  and  the  common  bond 
concept. 

Many  commenters,  however,  took 
strong  issue  with  the  Board's  proposed 
definition  and  approach  to  defining 
immediate  family  member.  In 
consideration  of  those  comments,  the 
Board  is  adopting  a  modified  definition 
which,  while  being  more  expansive  than 
the  proposed  definition,  retains  the 
essential  requirement  that  the  definition 
cannot  be  defined  by  the  credit  union. 
After  again  reviewing  the  statutory 
language,  the  Board  has  determined  that 
membership  eligibility  based  on  family 
relationships  or  household  should  be 


segregated  and  defined  separately.  The 
proposed  definition  of  "immediate 
family  member"  is  retained.  That  is, 
immediate  family  member  eligibility  is 
limited  to  a  spouse,  child,  sibling, 
parent,  grandparent  or  grandchild  if  not 
living  in  the  same  residence. 
Stepchildren,  stepparents,  stepsiblings 
and  adopted  children,  as  previously 
proposed  and  intended,  are  included  in 
t^is  definitron.  Once  an  immediate 
family  member  joins,  then  that  person's 
immediate  family  would  be  eligible  to 
join. 

Household  is  defined  as  persons 
Uving  in  the  same  residence  and  who 
maintain  a  single  economic  unit. 
Included  in  this  definition  is  any  person 
who  is  a  permanent  member  of  and 
participates  in  the  maintenance  of  the 
household.  For  example,  two  people 
sharing  an  apartment  would  be 
considered  a  household.  In  turn,  the 
immediate  family  member  of  each 
member  of  the  household  who  joins 
could  also  join  because  eligibiUty  is 
then  tied  to  the  member.  However,  a 
fraternity,  sorority,  or  condominium 
complex  would  not  be  considered  a 
single  economic  unit.  Individual 
residences  in  a  condominium  or 
apartment  complex  would  qualify  as  a 
single  economic  unit.  The  definition  of 
household  contemplates  or  intends 
some  permanency  and  not  simply 
someone  who  is  visiting  for  a  short 
period.  Domestic  partners  would  be 
included  in  the  household  definition, 
since  they  share  a  residence  and  qualify 
as  a  single  economic  unit,  as  would 
anyone  who  lives  in  the  household  and 
demonstrate  a  degree  of  permanency. 
Legal  guardian  relationships  are 
considered  part  of  the  household 
definition. 

CUMAA  does  not  permit  NCUA  to 
grandfather  existing  definitions  or  allow 
credit  unions  to  define  "immediate 
family  or  household."  CUMAA  requires 
NCUA  to  define  "immediate  family  or 
household  and  although  a  credit  union 
can  adopt  a  more  restrictive  definition 
than  NCUA's,  it  cannot  establish  a  more 
expansive  definition.  The  flexibility  to 
adopt  a  more  restrictive  definition 
results  fi'om  potential  operational 
concerns.  For  example,  a  sponsor  may 
restrict  accessibility  to  the  credit  union 
office  located  on  the  sponsor's  property. 

Unless  a  federal  credit  union  adopts 
a  more  restrictive  definition  of  an 
"immediate  family  or  household" 
through  a  board  policy,  NCUA's 
definition  will  automatically  apply. 
That  is,  absent  a  board  of  directors' 
policy  stating  otherwise,  a  credit  union 
may  use  NCUA's  definition  without 
taking  any  other  action.  However,  a 
credit  union  should  update  its  bylaws  to 
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delete  its  prior  definition  of  immediate 
family  member.  The  Board  believes  that 
its  definition  of  "immediate  family 
member  or  household"  is  reasonable, 
and  judging  from  the  commenters,  more 
restrictive  than  the  definition  used  by 
many  credit  unions. 

The  proposal  did  not  explicitly 
address  whether  the  primary  member 
must  first  join  the  credit  union  before 
the  immediate  family  member  can  join. 
NCUA's  intent  was  that  the  primary 
member  need  not  join  before  the 
immediate  member  joins.  Thus,  the  final 
rule  sets  forth  NCUA's  long-standing 
policy  that  the  immediate  family  or 
household  member  may  join  the  credit 
union  even  if  the  eligible  primary 
member  has  not  joined.  However,  once 
the  primary  member  leaves  the  field  of 
membership,  the  individual's 
immediate  family  or  household 
members  are  no  longer  eligible  to  join 
through  that  person. 

F.  Section-by-Section  Analysis 

/.  Chapter  1  of  the  Chartering  Manual 

Chapter  1  set  forth  the  goals  of 
NCUA's  chartering  policy  and  the 
requirements  and  procedures  for 
chartering  a  new  federal  credit  imion. 
One  commenter  stated  that  NCUA 
should  have  an  additional  goal  "to 
support  the  continuing  success  of 
existing  credit  unions."  The  Board  is 
not  specifically  stating  this  as  a 
chartering  goal  since  it  is  already  part  of 
NCUA's  continuing  regulatory  mission. 
One  commenter  recommended  that 
NCUA  state  an  additional  goal  to 
preserve  and  foster  the  cooperative 
nature  of  credit  unions.  Likewise,  the 
Board  does  not  need  to  explicitly  state 
this  goal  since  it  is  inherently  part  of  the 
credit  union  system. 

Chapter  1  encouraged  the  formation  of 
newly  chartered  federal  credit  unions 
and  the  use  of  mentor  relationships  with 
existing,  well-managed  credit  unions. 
The  Board  stated  that  experienced  credit 
unions  are  a  valuable  resource  to  newly 
chartered  credit  unions  and  can  provide 
needed  guidance  and  assistance.  Forty- 
one  commenters  expressed  support  for 
credit  unions  mentoring  new  credit 
unions.  One  commenter  opposed 
mentoring  relationships.  Three 
commenters  stated  that  NCUA  should 
state  that  mentoring  is  not  required. 
Three  commenters  stated  that  NCUA 
should  provide- incentives  for  credit 
unions  to  engage  in  mentoring 
relationships.  The  Board,  in  the  final 
regulation,  continues  to  encourage 
mentoring  relationships.  However, 
mentoring  is  not  a  regulatory 
requirement.  The  main  incentive  for 
mentoring  is  the  cooperative  natiu^  of 


credit  unions  and  the  social  benefit  of 
a  healthy  credit  union  system. 

On  the  issue  of  name  selection,  the 
proposal  stated  that  the  word 
"community"  can  only  be  included  in 
the  name  of  federal  credit  unions  that 
have  been  granted  a  community  charter. 
One  commenter  opposed  this  limitation. 
The  Board  has  revisited  this  issue  and 
will  grandfather  existing  non- 
community  charters  with  the  word 
"community"  in  their  names.  However, 
to  avoid  confusion,  NCUA  will  not  grant 
a  new  charter  or  a  name  change  with  the 
word  "community"  in  the  name,  unless 
the  credit  union  is  a  community  charter. 

Chapter  1  also  set  forth  the  various 
field  of  membership  designations 
available  to  prospective  and  existing 
credit  unions.  These  designations 
included  single  occupational,  single 
associational,  multiple  common  bond, 
or  community.  Four  commenters  asked 
how  an  existing  credit  union  obtains  a 
charter  type  designation.  Two 
commenters  requested  that  the  credit 
union  be  allowed  to  make  its  own 
designation.  One  commenter  requested 
that  a  credit  union  not  immediately 
make  a  designation,  but  be  provided 
some  latitude  until  its  next  examination 
or  when  it  requests  a  charter 
amendment.  The  Board  encourages 
credit  unions  to  review  their  charters  to 
determine  which  designation  is  most 
appropriate.  NCUA  will  provide  a 
designation  for  a  credit  union  when  the 
credit  union  asks  for  its  first  charter 
expansion  under  this  policy,  or  upon 
request  by  the  credit  union.  If  a  credit 
union  is  unsure  of  its  designation  it 
should  contact  the  regional  office.  If  a 
credit  union  disagrees  with  the 
designation  approved  by  the  region,  the 
credit  union  can  appeal  the  decision  to 
the  Board. 

Finally,  this  chapter  sets  forth 
NCUA's  long-standing  policy 
prohibiting  the  establishment  of  a 
federal  credit  union  for  the  primary 
purpose  of  serving  the  citizens  of  a 
foreign  nation.  The  Board  stated  that 
federal  credit  unions  are  permitted  to 
serve  foreign  nationals  within  the  field 
of  membership  when  they  reside  or 
work  in  the  United  States  and  that 
foreign  nationals  may  also  be  served  if 
they  reside  in  a  foreign  country,  but 
only  when  the  primary  purpose  of  the 
credit  union's  foreign  service  facility  is 
to  serve  United  States  citizens  who  are 
credit  union  members  residing  in  the 
foreign  country.  Five  commenters 
disagreed  with  this  policy.  They  believe 
federal  credit  unions  should  be  able  to 
serve  foreign  nationals  from  the  United 
States  who  are  within  their  field  of 
membership,  even  if  the  foreign  national 
has  never  resided  in  the  United  States. 


The  Board  finds  these  comments 
persuasive.  The  Board  is  retaining  its 
policy  of  limiting  branches  outside  the 
United  States  to  locations  on  U.S. 
military  installations  or  in  U.S. 
embassies.  However,  the  Board  believes 
that  a  credit  union  should  be  able  to 
serve  its  entire  field  of  membership  no 
matter  where  the  individual  resides. 
Although  there  is  no  legal  restriction  on 
such  service,  there  are  often  legitimate 
safety  and  soundness  concerns  when  a 
federal  credit  union  serves  foreign 
nationals  outside  the  United  States.  For 
this  reason,  the  Board  is  requiring  that 
a  federal  credit  union,  wishing  to  serve 
foreign  nationals  within  its  field  of 
membership  and  who  have  never 
resided  in  the  United  States,  obtain 
written  approval  from  the  regional 
director.  The  credit  union  will  address 
in  its  business  plan  the  loan  quality, 
collection  and  collateral  policies 
involving  individuals  residing  outside 
the  United  States.  If  there  are  safety  and 
soundness  concerns,  the  regional 
director  may  restrict  the  services  a 
federal  credit  union  may  provide  to 
foreign  nationals  residing  overseas.  If  a 
credit  union  is  currently  serving  foreign 
nationals,  they  can  continue  such 
service  until  the  regional  director 
renders  a  decision.  The  credit  union  has 
60  days  from  the  effective  date  of  the 
manual  to  send  in  its  request  to 
continue  to  serve  foreign  nationals. 

//.  Chapter  2  of  the  Chartering  Manual 

Chapter  2  set  forth  the  field  of 
membership  requirements  for  a  federal 
credit  union.  This  chapter  was  divided 
into  the  following  comprehensive 
sections:  (1)  single  occupational 
charters,  (2)  single  associational 
charters,  (3)  multiple  common  bond 
charters,  and  (4)  community  charters. 

Twelve  commenters  believed  that  an 
occupational  group  and  associational 
group  can  be  included  in  a  single 
common  bond  credit  union.  One  of 
these  commenters  believed  that  the  final 
regulation  should  expressly  authorize 
that  individuals  with  a  common 
employer  can  rely  on  that  mutuality  of 
outlook  to  join  the  same  credit  union  as 
individuals  belonging  to  an  association 
which  is  derived  from  that  employment. 
One  commenter  stated  that  the 
regulation  inconsistently  uses  the  term 
"group."  This  commenter  stated  that, 
since  a  single  common  bond  credit 
union  consists  of  one  group,  then  if 
NCUA  is  addressing  a  subset  of  a 
common  bond  group  it  should  refer  to 
that  entity  as  a  subgroup.  Eight 
commenters  believed  that  multiple 
common  bond  credit  unions  should  be 
able  to  have  common  bond  additions  for 
each  group  in  the  credit  union's  field  of 
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1 1  >mbership.  For  example,  the 
c  c  mmenters  would  argue  that,  if  a 
n  1  Liltiple  common  bond  credit  imion  has 
a  n  occupational  group  in  New  Yoric  in 
ii  i  field  of  membership  and  wishes  to 
a  c  d  a  division  of  that  occupational 
g^3up  located  in  California,  then  the 
select  raoup  criteria  do  not  apply. 

rhe  Board  believes  that  a  credit  union 
OD  nsisting  of  an  occupational  group  and 
a|(  ilosely  tied  associational  group  should 
OB  treated  as  a  multiple  common  bond 
credit  union.  Any  other  interpretation 
vrould  appear  to  violate  the  intent  of 
CUMAA  which  defines  a  single 
common  bond  credit  imion  as  "one 
gc6up  that  has  a  common  bond  of 
occupation  or  association."  The  Board's 
intent  is  that  any  expansion  of  a 
nljiltiple  common  bond  credit  union 
m^ist  comply  with  the  multiple  common 
bpbd  rules.  It  is  not  intended  that  a 
group  that  has  a  common  bond  with  a 
group  in  a  multiple  common  bond 
credit  union  can  be  added  based  on  the 
common  bond  rules.  The  criteria 
relative  to  niunerical  limitation, 
reasonable  proximity,  economic 
advisability,  etc.,  remain  applicable 
when  any  new  group  not  previously 
analyzed  is  requested  to  be  added.  For 
example,  an  occupational  group  with  a 
primary  potential  membership  of  1,000 
was  previously  added  to  a  multiple 
cotnmon  bond  credit  union.  The  credit 
union  now  wants  to  add  all  the 
subsidiaries  of  the  occupational  group. 
In  order  to  add  the  subsidiaries,  they 
must  be  independently  evaluated  to 
dnermine  compliance  with  the  multiple 
common  bond  criteria.  Finally,  multiple 
common  bond  credit  imions  will  not  be 
aJlpwed  to  circiunvent  the  multiple 
common  bond  requirements  by 
repeatedly  and  methodically  adding 
sc|^arate  groups  within  the  same 
ion  bond. 

ingle  Occupational  Common  Bond 
dit  Union 


e  Board  proposed  that  a  federal 
t  union  may  include  in  a  single 
pational  common  bond  all  persons 
entities  who  share  that  common 
bond  without  regard  to  geographic 
location.  The  Board  stated  that 
eligibility  for  membership  in  an 
occupational  common  bond  can  be 
established  in  four  ways: 

^  Employment  (or  a  long-term 
contractual  relationship  equivalent  to 
en  iployment)  in  a  single  corporation  or 
ot  ]er  legal  entity  makes  that  person  part 
of  in  occupational  common  bond  of 
eii  ployees  of  the  entity; 

Employment  in  a  corporation  or 
ot  ler  legal  entity  with  an  ownership 
in  :i  irest  of  not  less  than  10  percent  in  or 
by  mother  legal  entity  makes  that 


person  part  of  an  occupational  common 
bond  of  employees  of  die  two  legal 
entities; 

•  Employment  in  a  corporation  or 
other  legal  entity  which  is  related  to 
another  legal  entity  (such  as  a  company 
under  contract  and  possessing  a  strong 
dependency  relationship  with  another 
company)  makes  that  person  part  of  an 
occupational  common  bond  of 
employees  of  the  two  entities;  or 

•  Employment  or  attendance  at  a 
school. 

Thirteen  commenters  were  satisfied 
with  an  ownership  interest  of  10 
percent.  Sixteen  commenters 
recommended  the  ownership  interest 
should  be  reduced  from  10  percent  to  5 
percent.  Six  commenters  stated  that 
there  should  be  no  limits  on  ownership 
interest.  The  Board  is  retaining  the  10 
percent  ownership  interest  requirement. 
There  are  other  federal  regulations 
setting  forth  10  percent  ownership  as  a 
rationale  presumption  for  control  of 
another  entity.  For  example,  the  Federal 
Reserve  Board  presumes  that  when  one 
company  owns  10  percent  of  the  voting 
securities  of  a  state  member  bank  or 
bank  holding  company,  the  10  percent 
ownership  constitutes  the  acquisition  of 
control  under  the  Bank  Control  Act.  12 
CFR  Section  225.41(c)(2). 

Thirty-three  commenters  suggested 
that  NCUA's  approach  to  occupational 
common  bond  cover  other  possible 
relationships  among  corporations  such 
as  franchise  relationships.  Five 
commenters  opposed  including 
franchisee  relationships  as  part  of  an 
occupational  common  bond.  Franchise 
relationships  may  be  part  of  an 
occupational  common  bond  depending 
on  whether  there  is  any  contractual  or 
dependency  relationship  with  the 
occupational  group.  However,  this  test 
is  fact  specific  so  NCUA  cannot  set  forth 
a  general  rule  that  all  franchises  are  part 
of  a  single  occupational  group. 

Thirty-one  commenters  recommended 
that  NCUA's  approach  to  common  bond 
include  other  types  of  common  bonds, 
such  as  all  schools  in  an  area,  or  all 
health  care  facilities,  or  public  safety 
employees  and  one  of  these  commenters 
stated  that  these  common  bond  groups 
be  specifically  named  in  the  credit 
imion 's  charter.  A  majority  of  these 
commenters  stated  that  NCUA  should 
be  more  flexible  in  defining  an 
occupational  common  bond.  For 
example,  one  commenter  requested  that 
occupational  groups  such  as 
electricians,  plumbers,  and  taxicab 
drivers  should  be  defined  as  an 
occupational  group.  Seven  commenters 
opposed  expanding  the  occupational 
common  bond  to  include  all  schools  in 
the  area,  or  all  health  care  facilities  or 


public  safety  employees.  It  appeared 
that  a  majority  of  these  commenters 
requested  that  NCUA  estabUsh  a  policy 
that  was  first  promulgated  in  IRPS  96- 
2.  That  policy  recognized  a  fourth 
definition  of  occupational  common 
bond  based  on  a  trade,  industry  or 
profession  ("TIP"). 

In  First  National  Bank  and  Trust  Co., 
et  al.  V.  NCUA,  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  recognized  that  in  some  respects 
NCUA's  chartering  and  field  of 
membership  policies  may  be  more 
restrictive  than  required  by  the  FCUA. 
That  is,  NCUA  may  identify  and 
approve  interpretations  that  provide 
broader  common  bonds  than  presently 
permitted.  Moreover,  given  the  Court  of 
Appeals  determination  that  the  mere 
element  of  "resemblance  or  common 
characteristic"  in  the  definition  of 
groups  is  the  equivalent  of  a  common 
bond,  NCUA  clearly  has  very  broad 
discretion  in  defining  what  constitutes  a 
common  bond  for  purposes  of  federal 
credit  union  membership. 

CUMAA  defines  a  single  common 
bond  credit  union  as  "one  group  that 
has  a  common  bond  of  occupation  or 
association."  While  the  term 
"occupation"  is  consistent  with  the 
Court  of  Appeals  finding,  for  the 
purposes  of  this  rule,  the  Board  has 
decided  to  again  adopt  a  definition  that 
is  more  restrictive  than  that  permitted 
by  statute.  For  the  most  part,  a  single 
occupational  credit  union  is  based  on 
employment  and  any  contractual, 
ownership  and  dependency 
relationships  to  that  employment.  The 
decision  to  not  propose  a  TIP  policy  is 
based  on  operational  concerns  and  the 
fact  that  when  credit  unions  were 
allowed  to  expand  using  multiple 
common  bond  policies  it  did  not  appear 
that  a  broader  definition  was  necessary. 
However,  while  the  Board  is  not 
adopting  a  TIP  definition  of 
occupational  common  bond  at  this  time, 
the  Board's  view  is  that  such  a  policy  is 
legal  and  may  again  be  proposed  after 
evaluating  the  impact  and  effectiveness 
of  the  current  multiple  common  bond 
poUcy. 

One  commenter  stated  that  employees 
and  students  at  a  school  do  not  share  an 
occupational  common  bond.  Three 
commenters  stated  the  occupational 
common  bond  for  a  school  should  be 
expanded  to  include  multiple  schools. 
Although  the  Board  believes  that 
employees  and  students  at  a  school 
clearly  share  the  same  common  bond,  it 
does  not  believe  the  same  is  true  for 
multiple  schools.  Each  school  is 
separately  organized  and  chartered  and 
the  employees  and  students  at  one 
school  may  not  necessarily  share  the 


V 
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same  common  bond  with  another 
school.  For  example,  the  employees  and 
students  at  the  University  of  Buffalo  do 
not  share  a  common  bond  with  the 
employees  and  students  at  the 
University  of  Texas.  However, 
employees  in  schools  supervised  by  the 
same  school  district  or  board  of 
education  may  share  an  occupational 
common  bond. 

Two  commenters  requested  that  a 
group  that  has  a  contractual  relationship 
with  an  occupational  group  be 
considered  part  of  one  occupational 
group.  One  commenter  stated  that 
government  contractors  of  government 
agencies  should  be  considered  part  of 
the  occupational  common  bond.  The 
Board,  as  stated  above,  permits 
contractors  to  be  part  of  a  single 
occupational  common  bond  provided 
they  have  a  contractual  and  strong 
dependency  relationship  with  the 
group. 

Five  commenters  requested  that  the 
tenants  of  individual  parks,  shopping 
malls  and  office  complexes  emd  their 
employees  should  be  considered  to  have 
a  common  bond  of  employment.  NCUA 
cannot  define  an  occupational  common 
bond  based  on  location — it  must  be 
based  on  the  statutory  requirement  of 
occupation.  Therefore,  the  final  rule 
does  not  include  this  type  of 
occupational  common  bond.  However, 
industrial  parks,  shopping  malls,  etc., 
may  qualify  as  a  commimity  charter. 

A  few  commenters  questioned 
whether  a  single  occupational  common 
bond  credit  union,  after  adding  one  new 
group,  could  still  serve  its  sponsor 
group  outside  the  service  area.  The 
Board  believes  the  credit  imion  can 
continue  to  serve  its  sponsor  group 
outside  the  service  area.  However,  the 
credit  union  then  becomes  a  multiple 
common  bond  credit  union  and  service 
area  requirements  apply  to  any  new 
groups  the  credit  union  wishes  to  add. 

A  number  of  commenters  objected  to 
providing  a  geographical  description  for 
single  occupational  common  bond 
credit  unions.  NCUA  has  historically 
provided  a  geographic  definition  for 
single  occupational  common  bond 
credit  unions  because  more  than  one 
credit  imion  may  be  serving  different 
divisions  of  the  same  company. 
Additionally,  overlap  concerns,  other 
than  incidental  overlaps,  still  must  be 
resolved.  While  there  are  no 
geographical  limitations  for  federal 
credit  unions,  a  federal  credit  union 
must  still  specify  its  geographic 
definition,  which  can  be  located 
throughout  the  United  States. 

Occupational  Common  Bond 
Amendments.  The  proposed  rule  set 
forth  when  NCUA  would  approve  an 


amendment  to  expand  a  credit  union's 
field  of  membership.  Specifically,  the 
Board  addressed  the  situation  where  the 
sponsor  organization  is  involved  in  a 
corporate  restructuring.  The  Board 
stated  that  a  credit  union  could 
continue  to  provide  service  to  a  group 
that  is  spun-off  only  if  it  otherwise 
qualifies  as  part  of  the  single 
occupational  common  bond,  or  if  the 
credit  union  converts  to  a  multiple 
common  bond  credit  imion.  Six 
commenters  stated  that,  if  a  business 
sells  or  spins  off  an  operating  unit  or 
subsidiary,  both  current  and  future 
employees  of  the  operating  imit  or 
subsidiary  should  remain  eligible  for 
membership  in  the  occupational  credit 
union  without  having  to  convert  to  a 
multiple  common  bond  credit  union. 
The  Board  does  not  find  these 
comments  persuasive.  If  a  company 
spins  off  a  group  that  the  credit  union 
was  serving,  the  credit  union  will  be 
able  to  continue  to  serve  the  group  if  the 
credit  union  converts  to  a  multiple 
common  bond  charter.  If  the  credit 
union  wishes  to  expand,  it  must  follow 
the  multiple  common  bond  expansion 
policies. 

The  Board  set  forth  a  second  instance 
requiring  an  amendment  when  the 
entire  field  of  membership  is  acquired 
by  another  corporation.  The  credit 
union  can  serve  the  employees  of  the 
new  corporation,  including  any 
subsidiaries  of  the  acquiring 
corporation,  after  receiving  NCUA 
approval.  The  Board  stated  that,  in  this 
instance,  the  credit  union  remains  a 
single  common  bond  credit  imion. 

One  commenter  opposed  a  conversion 
process  if  a  single  common  bond  credit 
imion  wishes  to  become  a  multiple 
common  bond  credit  union.  This 
conmienter  believed  that,  if  a  credit 
union  added  an  unlike  group  to  its  field 
of  membership  the  credit  union  has 
converted  to  a  multiple  common  bond 
credit  union.  The  Board  believes  that  a 
credit  union  that  wants  to  serve 
multiple  conmion  bonds  should 
formally  convert  its  charter. 
Accordingly,  the  final  regulation  sets 
forth  this  process. 

b.  Single  Assodational  Common  Bond 
Credit  Union 

The  proposal  set  forth  the  definition 
of  assodational  common  bond.  The 
Board  stated  that  an  assodational 
common  bond  consists  of  individuals 
(naturial  persons)  and/or  groups  (non- 
natural  persons)  whose  members 
participate  in  activities  developing 
common  loyalties,  mutual  benefits,  and 
mutual  interests.  This  would  permit  an 
assodational  common  bond  to  include 
members  of  the  association,  groups 


which  are  not  comprised  primarily  of 
natural  person  members  but  are 
members  of  the  association,  and 
employees  of  the  association,  as  well  as 
the  association.  The  proposal  also  stated 
that  an  assodational  charter  may  be 
granted  without  regard  to  the  geographic 
location  of  the  association's  members  or 
headquarters.  This  means  a  credit  union 
could  serve  a  widely  dispersed 
membership  base  if  NCUA  determines 
that  it  has  the  ability  to  serve  the  area. 

One  commenter  requested  that  public 
housing  residents  be  treated  as  an 
assodational  common  bond.  Public 
housing  residents,  who  simply  are  in 
the  same  location,  do  not  meet  NCUA's 
assodational  common  bond 
requirements.  Public  housing  residents 
must  be  part  of  a  bona  fide  association 
to  be  considered  an  assodational  group. 

The  Board  also  stated  that 
associations  based  primarily  on  a  client- 
customer  relationship  would  not  meet 
assodational  common  bond 
requirements.  For  example,  members  of 
an  automobile  club,  such  as  the 
American  Automobile  Association, 
which  primarily  sells  services,  would 
not  qualify  as  an  assodational  common 
bond.  The  Board  is  adopting  this  policy 
in  the  final  regulation. 

The  Board  further  stated  that  the 
alumni  of  a  school  must  first  join  the 
alumni  association,  and  not  merely  be 
alumni  of  the  school  to  be  eligible  for 
membership.  One  commenter  objected 
to  this  provision  because  in  some 
schools  the  graduates  are  automatically 
members  of  the  alumni  assodation.  If  an 
alumnus  is  automatically  a  member  of 
the  alumni  association  because  the 
individual  graduated  from  that  college, 
then  the  person  is  considered  part  of  the 
assodational  common  bond.  However, 
in  most  cases,  the  person  must  satisfy 
membership  requirements  of  the  alumni 
assodation,  such  as  paying  dues  or 
participate  in  alunuii  activities,  to  be 
eligible  for  credit  union  membership 
based  on  an  assodational  common 
bond.  One  commenter  stated  that  an 
alumni  group  and  a  college  group  share 
the  same  assodational  common  bond. 
The  Board  disagrees.  The  interests  of  the 
alumni  assodation  and  the  interests  of 
the  students  at  the  university  are  often 
divergent. 

Finally,  the  Board  stated  that,  if  an 
assodation  subsequently  changes  its 
bylaws,  the  credit  union  cannot  serve 
the  new  members  of  the  assodation 
until  NCUA  approves  the  revised 
charter  and  bylaws  through  a  field  of 
membership  amendment.  The  Board  is 
adopting  this  policy  in  the  final 
regulation. 

Corporate  Restructuring.  Due  to  a 
corporate  restructuring  of  a  select  group, 
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credit  union  may  be  required  to 
1  x  tquest  an  amendment  to  its  field  of 
membership  if  it  wishes  to  continue  to 
]  >  povide  service  to  that  group.  The  Board 
]  >roposed  to  permit  an  associational 
credit  union  to  continue  to  serve  the 
^up  if  it  was  still  part  of  the 
aisodational  common  bond  or  the 
(nedit  union  converts  to  a  multiple 
common  bond  credit  union.  Three 
commenters  stated  that  the  associational 
credit  union  should  be  able  to  continue 
tp  serve  the  group  regardless  of  common 
l^d  requirements.  The  Board  does  not 
^tid  these  comments  persuasive.  If  an 
Association  spins  off  a  group  that  the 
(joedit  union  was  serving,  the  credit 
Uliion  will  be  able  to  continue  to  serve 
the  group  if  the  credit  union  converts  to 
a  multiple  common  bond  charter.  If  the 
credit  union  wishes  to  expand,  it  must 
fbllow  the  multiple  common  bond 
eppansion  policies. 

One  commenter  stated  that,  if  an 
iciational  common  bond  spim-off 
of  the  association,  the  final  rule 

|ould  clarify  that  relatives  of  existing 
ibmbers  of  the  credit  union  belonging 
to  the  sold  or  spun-off  group  could 
cpntinue  to  be  eligible  for  membership 
in  the  credit  union.  Immediate  family 
nbembers  of  existing  credit  union 
itfembers  are  still  eligible  for 
n^enibership  even  if  the  group  is  no 
l^hger  in  the  credit  union's  field  of 
membership  provided  that  the  credit 
union  does  not  further  restrict  family 
member  eligibility.  This  rationale  has 
universal  application  to  all  charter 
tTDes. 

fultiple  Common  Bond  Credit  Union 

'jVe  Statutory  Criteria.  Before  a  credit 
union  can  add  a  new  occupational  or 
aiiociational  select  group,  NCUA  must 
determine  in  writing  that  five  statutory 
cmeria  have  been  met.  The  first 
criterion  is  that  the  credit  union  did  not 
ei^gage  in  any  unsafe  or  unsound 
pitctice  which  is  material  during  the 
o^year  period  preceding  the  filing  of 
tl)^  application.  The  Board  defined  an 
unisafe  or  unsound  practice  for  this 
criterion  to  mean  any  action,  or  lack  of 
action,  which  would  result  in  an 
abnormal  risk  or  loss  to  the  credit 
union,  its  members,  or  the  NCUSIF.  The 
Boird  stated  that  the  determination  of 
ail  unsafe  and  unsound  practice  would 
be  jdecided  by  the  regional  director.  Two 
cottimenters  requested  further  guidance 
on  what  is  an  unsafe  and  imsound 
pit^ctice.  The  Board's  view  is  that 
additional  clarification  may  unduly 
renrict  the  regional  director's  ability  to 
properly  ascertain  if  a  safety  and 
sok  ndness  concern  exists.  Obviously, 
w  lat  is  a  safety  and  soundness  concern 
for  one  credit  union  may  not  be  for 


another  credit  union  because  of  a  credit 
union's  size,  resources,  management 
expertise,  etc. 

The  second  criterion  is  that  the  credit 
union  is  adequately  capitalized.  The 
Board  defined  adequately  capitalized  to 
mean  the  credit  union  has  a  net  worth 
ratio  of  not  less  than  6  percent.  The 
Board  also  specifically  requested 
comment  on  what  criteria  should  be 
considered  when  defining  "adequately 
capitalized"  for  newly  chartered  credit 
unions. 

Thirty-four  commenters  stated  that 
they  approved  of  the  definition  or  that 
requiring  a  net  worth  of  6  percent  in 
order  to  add  select  groups  would  not 
place  an  unreasonable  burden  on  their 
credit  unions.  One  commenter  stated 
that  there  should  be  no  minimum 
capital  adequacy  requirements  for  new 
or  low-income  credit  unions  wishing  to 
expand  their  charters. 

Twenty-five  commenters  opposed  the 
definition  and  some  of  these 
commenters  stated  that  requiring  a  net 
worth  of  6  percent  would  place  an 
unreasonable  burden  on  credit  unions. 
Many  of  these  commenters  stated  that 
CUMAA  does  not  require  the  6  percent 
level.  Two  commenters  stated  that,  if 
the  Board  determines  that  it  is  necessary 
to  retain  the  6  percent  capital 
requirements  for  group  additions  then 
they  encourage  the  Board  to  consider  as 
part  of  its  economic  advisability 
determination  whether  the  addition  will 
actually  raise  the  credit  union's  capital. 
These  commenters  stated  that  such  an 
addition  should  be  permitted  if  the 
expansion  increases  capital  to  at  least  6 
percent  within  a  reasonable  period  of 
time.  These  commenters  also  stated  that 
a  credit  union  with  a  capital  of  less  than 
6  percent  should  be  allowed  to  bring  in 
a  group  as  part  of  a  sanctioned  rtet 
worth  restoration  plan.  Twelve 
commenters  stated  that  adding  new 
groups  may  be  the  best  way  for  an 
undercapitalized  credit  union  to  obtain 
an  adequate  capitalization  level.  Three 
commenters  stated  that  NCUA  should 
be  flexible  in  defining  adequately 
capitalized. 

In  1982,  the  Board  decided  that 
multiple  groups  could  be  joined 
together  through  the  chartering  process, 
amendment  of  the  charter,  or  by  way  of 
merger  to  form  a  single  credit  union.  A 
major  reason  for  the  policy  change  was 
to  provide  small  groups  of  people,  who 
did  not  have  the  ability  to  charter  their 
own  credit  unions,  access  to  credit 
union  service.  Another  reason  for  the 
policy  change  was  to  assist  credit 
unions  in  diversifying  their  fields  of 
membership  for  safety  and  soundness 
reasons.  The  rationale  applicable  in 
1982  remains  applicable  today.  For  that 


reason,  the  Board  included  in  the  final 
rule  for  single  common  bond  and 
community  credit  unions  the  possibility 
that  an  expansion  could  be  approved 
notwithstanding  the  credit  union's 
financial  or  operational  problems. 

CUMAA,  however,  requires  a 
different  standard  for  multiple  common 
bond  credit  unions  in  that  it  requires  the 
credit  union  to  be  adequately 
capitalized  before  an  expansion  can  be 
approved.  As  of  June  1998,  the  average 
net  worth  ratio,  for  all  federal  credit 
unions  was  13.55  percent.  Of  the  6,907 
federal  credit  unions.  39  percent  were 
above  the  average  and  61  percent  were 
below.  More  importantly,  only  4 
percent,  or  269  federal  credit  unions, 
would  not  now  meet  the  6  percent 
adequate  capitalization  requirement.  It 
is  the  Board's  view  that  a  6  percent 
capitalization  for  field  of  membership 
expansions  for  multiple  common  bond 
credit  unions  chartered  more  than  10 
years  is  reasonable  and  establishes  a 
standard  that,  while  not  meeting  the 
average  capitalization  level  of  federal 
credit  unions,  is  indicative  of  a  credit 
union  that  generally  is  managed  in  a 
safe  and  sound  manner.  Additionally, 
although  not  required  by  CUMAA  to  set 
the  capitalization  level  at  6  percent, 
such  a  percentage  ties  to  the 
capitalization  level  established  for 
prompt  corrective  action.  However,  the 
Board  believes  that  a  newly  chartered 
multiple  common  bond  credit  union, 
chartered  less  than  10  years,  or  a  low- 
income  credit  union,  may  obtain  a  field 
of  membership  expansion  even  though 
its  capitalization  level  is  less  than  6 
percent  if  the  credit  imion,  as 
determined  by  the  regional  director,  is 
making  reasonable  progress  toward 
meeting  the  6  percent  capitalization 
level. 

The  Board  believes  that  a  restoration 
capitalization  plan,  which  was  a  basis 
for  the  1982  policy  and  which  remains 
operationally  desirable,  is  not  consistent 
with  the  statutory  requirement  in 
CUMAA  that,  before  an  expansion  can 
be  granted,  the  credit  union  must  be 
adequately  capitalized.  A  capitalization 
restoration  plan,  while  operationally 
desirable,  could  essentially  render  tiie 
statutory  requirement  that  the  credit 
union  be  adequately  capitalized 
meaningless.  A  ten-year  window  to 
obtain  a  capitalization  level  of  6  percent 
is  reasonable,  obtainable  and  consistent 
with  prudent  safety  and  soundness 
goals. 

The  third  criterion  is  that  the  credit 
union  has  the  administrative  capability 
and  the  financial  resources  to  serve  the 
proposed  group.  To  determine  whether 
the  credit  union  has  met  this  criterion, 
the  Board  stated  that  it  would  review 
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the  credit  union's  most  recent 
examination  report  or,  if  necessary, 
contact  the  credit  union  directly.  Two 
commenters  stated  that  there  should  not 
be  any  undue  requirement  under  this 
criterion  for  small  groups.  The  Board 
simply  expects  a  credit  union  adding 
new  groups,  regardless  of  the  size  of  the 
group,  to  demonstrate  how  it  will  serve 
the  group.  The  larger  the  group,  the 
greater  the  burden  the  credit  union  has 
to  show  that  it  can  serve  that  group.  In 
approving  new  select  groups,  the 
regional  director  has  the  discretion  in 
requesting  docimientation  on  how  well 
the  credit  union  is  serving  its  ciurent 
field  of  membership. 

The  fourth  criterion  is  that  the  credit 
union  must  demonstrate  that  any 
potential  hfum  the  expansion  may  have 
on  any  other  credit  union  and  its 
members  is  clearly  outweighed  by  the 
probable  beneficial  effect  of  the 
expansion.  The  Board  stated  that  the 
agency  will  perform  an  overlap  analysis 
to  determine  whether  this  criterion  has 
been  met. 

Thirty-two  commenters  believed  this 
test  is  useful.  Most  of  these  commenters 
believed  overlaps  help  the  consumer. 
Twelve  commenters  opposed  this 
statutory  criteria.  Most  of  these 
commenters  believed  overlaps  are  good 
for  the  member.  A  number  of  these 
commenters  requested  NCUA  to  base 
decisions  on  potential  harm  on  objective 
criteria.  Twelve  commenters  questioned 
how  the  convenience  and  needs  of  the 
members  will  be  quantified  and 
measured.  One  commenter  stated  that  if 
the  two  credit  unions  agree  to  the 
overlap,  then  NCUA  should  find  no 
harm  to  the  overlapped  credit  union. 
Some  of  these  commenters  suggested 
that  a  measurement  of  "convenience 
and  needs  of  the  members"  should 
include  new  or  expanded  products/ 
services  which  are  not  offered  by  the 
other  credit  union  as  well  as  increased 
access  to  the  credit  vmion  through  fixed 
service  sites,  mobile  sites,  extended 
service  hours  and  24  hour  electronic 
media.  In  response  to  the  comments 
regarding  the  measure  of  the 
convenience  and  needs  of  the  members, 
NCUA  will  review  the  products, 
services  and  service  delivery  methods 
offered  by  the  overlapping  credit  union. 
NCUA  will  measure  potential  harm  to 
the  overlapped  credit  union  as  a  threat 
to  its  solvency.  A  recent  NCUA  study 
determined  that  overlaps,  as  a  general 
rule,  will  not  adversely  affect  the 
overlapped  credit  union.  Therefore,  in 
most  cases,  NCUA  will  probably  find 
that  the  convenience  and  needs  of  the 
members  will  outweigh  the  harm  to  the 
"  overlapped  credit  imion.  This 


suggestion  of  probability,  while  not 
conclusive,  is  based  on  experience. 

An  expanding  credit  union  has  the 
duty  to  investigate  whether  an  overlap 
exists.  Many  of  the  commenters  that 
opposed  the  criterion  did  not  believe 
the  credit  imion  should  investigate 
whether  an  overlap  exists.  A  few 
commenters  suggested  that  an 
expanding  credit  union  discharges  this 
duty  by  asking  the  group  whether  it 
receives  services  from  other  credit 
unions.  The  Board  agrees  with  these 
comments.  As  long  as  the  expanding 
credit  union  has,  in  good  faidi, 
documented  that  the  group  does  not 
have  other  credit  union  service,  it  will 
■  not  be  penalized  if  an  overlap  is 
discovered  at  some  later  time.  However, 
the  group  may  be  removed  from  the 
expanding  credit  union's  field  of 
membership. 

The  fifth  criterion  is  that  NCUA  must 
determine  that  the  formation  of  a 
separate  credit  union  is  not  practical  or 
does  not  meet  the  economic  advisability 
criteria.  Four  commenters  requested 
more  guidance  on  how  to  determine 
whether  forming  a  separate  credit  union 
is  practical.  A  few  commenters 
suggested  that  when  evaluating  this 
criterion,  NCUA  should  determine 
whether  the  independent  credit  unions 
can  be  full  service  and  offer  share  drafts, 
ATM  cards,  etc.  The  Board  will  look  at 
the  desire  of  the  group,  the  services  it 
can  provide  and  its  economic 
advisability  before  deciding  whether  to 
allow  a  group  with  under  3,000  primary 
potential  members  to  join  the  credit 
union.  If  the  group  does  not  wish  to 
form  its  own  credit  union,  does  not  have 
the  volunteers  and  resources  to  charter 
a  credit  union,  and  is  otherwise  not 
economically  advisable,  NCUA  will 
allow  the  group  to  join  an  existing  credit 
union.  Although  some  commenters  did 
not  believe  this  criterion  was  necessary 
for  groups  under  3,000,  it  is  consistent 
with  the  statutory  language  and 
congressional  intent.  If  the  group  is 
3,000  or  more  primary  potential 
members,  the  desire  of  the  group,  while 
important,  must  be  weighed  against  the 
statutory  criterion  that  the  group  cannot 
feasibly  or  reasonably  establish  a  single 
common  bond  credit  union. 

One  commenter  asked  whether  NCUA 
has  to  make  a  formal  determination  on 
all  five  criteria  when  adding  a  group  to 
a  credit  union's  field  of  membership. 
Four  commenters  stated  that  a  written 
determination  is  not  always  required,  as 
in  the  case  of  "successor"  groups.  The 
Board  believes  it  does  not  have  the 
discretion  to  waive  a  written 
determination.  However,  in  those  cases 
where  there  is  no  overlap  and  the  group 
is  small,  the  written  determination 


should  be  processed  expeditiously.  A 
"successor"  group  would  not  be  treated 
as  a  select  group  expansion,  rather  it  is 
treated  as  a  housekeeping  amendment 
and,  therefore,  a  written  determination 
is  not  necessary.. 

While  all  federal  credit  imions  are 
encouraged  to  expand  their  service  to 
underserved  areas,  the  Board  especially 
encourages  multiple  common  bond 
credit  unions  that  add  new  groups  to 
consider  service  to  underserved  areas. 
The  Board  believes  that  multiple 
common  bond  credit  imions  are 
uniquely  positioned,  because  of  their 
service  delivery  systems,  to  provide 
credit  union  service  to  such  areas. 

3,000  Numerical  Limitation.  The 
proposal  also  set  forih  the  requirements 
for  adding  a  group  in  excess  of  3,000 
.primary  potential  members  to  a  credit 
union's  field  of  membership.  One 
commenter  asked  whether  it  is 
permissible  to  add  the  employees  of  a 
sponsor  (which  has  total  employees 
exceeding  3.000)  working  in  a  specific 
geographic  area,  if  the  number  of 
employees  in  that  area  is  less  than  3,000 
(i.e.,  can  sponsors  be  segmented  to  meet 
the  requirement  applicable  to  the 
number  of  employees).  Two 
commenters  supported  NCUA's 
interpretation  of  the  numerical 
limitation.  One  commenter  questioned 
whether  the  3,000  number  is  potential 
new  members  or  that  the  group  itself 
has  no  more  than  3,000  total  members. 
The  3,000  numerical  limitation  is  based 
on  the  current  number  of  employees  or 
members  of  the  group.  Five  commenters 
stated  that  the  wishes  of  the  group  and 
sponsor  should  be  key  factors  for  NCUA 
to  review  in  making  its  determination  as 
to  whether  a  group  can  be  added. 
Although  NCUA  agrees  with  these 
comments  that  these  are  key  factors, 
they  are  not  conclusive. 

Three  commenters  opposed  the 
statutory  3,000  numerical  limitation. 
Some  commenters  requested  more 
specific  criteria  on  when  a  group  of 
3,000  or  more  would  be  approved  as  an 
addition  to  an  existing  multiple 
common  bond  credit  union.  The  Board 
believes  that  such  an  addition  is 
determined  on  a  case-by-case  basis 
consistent  with  the  statutory 
requirements.  NCUA  will  look  at  the 
size  of  the  group  (is  the  group  100,000 
or  3,000),  desires  of  the  group,  the 
volunteers  and  resources  to  support  the 
efficient  and  effective  operations  of  the 
credit  union,  whether  the  group  meets 
the  economic  advisability  criteria  and 
the  demographics  of  the  group.  A  few 
commenters  asked  whether  a  letter  from 
the  CEO  of  the  company  stating  that  it 
does  not  wish  to  form  a  new  credit 
union  and  does  not  have  volimteers  and 
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resources  to  start  a  new  credit  union  is 
sufficient.  Although  such  a  letter  is 
pel^uasive  evidence,  NCUA  will  look  at 
the  totality  of  the  evidence  surrounding 
the  request. 

Jpocumentation  Requirements.  The 
proposal  set  forth  the  documentation 
requirements  to  add  a  select  group  and 
NtJUA's  procedures  for  amending  the 
field  of  membership.  One  commenter 
believed  that  NCUA  should  not  require 
a  letter  from  an  authorized 
representative  of  the  group  to  be  added. 
Tws  commenter  suggested  that  if  the 
crjadit  union  cannot  get  a  letter  from  an 
aii<|horized  representative  that  a  petition 
friin  the  group  should  be  acceptable. 
NCUA  agrees  and  the  final  rule  allows 
the  regional  director  to  accept  other 
d(^(himentation  as  appropriate. 

Streamlined  Procedures.  Seventy- 
three  commenters  requested  NCUA 
ad(ipt  a  streamlined  application 
program  for  the  addition  of  small 
enjijployee  groups.  Two  commenters  did 
not  support  a  streamlined  approach. 
Twenty  commenters  requested  that 
NCpA  reinstate  the  Streamlined 
E^nsion  Procedure  (SEP).  The  Board 
cahnot  reinstitute  SEP  because  CUMAA 
requires  a  written  determination  by 
NCUA  before  a  group  is  added  to  a 
'it  union's  field  of  membership. 
>e  commenters  stated  that  groups 
adj^ed  under  SEP  be  included  in  the 
credit  union's  current  charter.  The 
Bqard  agrees  and  the  SEP  log  will  be 
m^de  part  of  the  official  credUt  union 
ch^er. 

tpe  Board  has  developed  an 
expedited  process  for  groups  of  200  or 
less  primary  potential  members. 
Although  a  written  determination 
regarding  the  listed  regulatory  and 
stajtiitory  criteria  is  still  required,  the 
pn^iessing  of  small  groups  will  be 
accomplished  more  expeditiously  by  the 
region  through  the  use  of  the  Form 
40t5-EZ. 

eighteen  commenters  requested  that 
th^  ^ional  director  respond  to 
multiple  common  bond  expansion 
lests  within  a  specific  time  frame, 
nough  the  Board  is  not  setting  a 
litive  time  frame  for  rendering  a 
sion,  it  expects  the  regions  to  make 
cision  expeditiously  upon  receipt  of 
jnpleted  application. 
^stressed  Designation.  Under  IRPS 
i,  a  credit  union  could  apply  for  a 
distressed  designation  that  eliminated 
certain  field  of  membership  restrictions 
forltbe  applicant  credit  union.  No  credit 
xmifin  ever  applied  for  the  designation. 
TwjcJ  commenters  requested  that  NCUA 
reiutitute  the  distressed  designation  so 
tha :  a  credit  union  could  add  groups 
regardless  of  location  or  common  bond. 
The  jBoard  does  not  beUeve  there  is  a 


need  for  such  a  policy.  Additionally,  the 
Board  believes  that  CUMAA  does  not 
provide  NCUA  with  the  latitude  to 
institute  such  a  policy. 

Corporate  Restructuring.  Due  to  a 
corporate  restructuring  of  a  select  group, 
a  credit  union  may  be  required  to 
request  an  amendment  to  its  field  of 
membership  if  it  wishes  to  continue  to 
provide  service  to  that  group.  The  Board 
proposed  to  permit  a  multiple  common 
bond  credit  union  to  retain  in  its  field 
of  membership  a  sold  or  spun-off  group 
to  which  it  has  been  providing  service, 
without  regard  to  location,  if  the 
original  group  is  clearly  identifiable  and 
requests  continued  service.  The  Board 
stated  that  it  views  this  as  a 
housekeeping  amendment  and  not  a 
field  of  membership  expansion.  Eight 
commenters  specifically  supported  this 
position.  Two  commenters  stated  that 
the  policy  should  encourage  a  company 
to  provide  a  signed  letter  requesting 
service  but  that  it  doesn't  need  to  be  a 
requirement.  Two  commenters  stated 
that  in  a  corporate  restructuring  no  new 
overlap  analysis  is  necessary.  The  Board 
agrees  with  all  these  comments  and  will 
treat  such  corporate  restructuring 
amendment  requests  as  a  housekeeping 
amendment  and  no  overlap  analysis  is 
required.  Furthermore,  the  Board  is  no 
longer  requiring  a  letter  from  the 
company  requesting  service.  Finally,  a 
name  change  is  not  a  corporate 
restructuring,  but  the  credit  union 
should  obtain  a  housekeeping 
amendment  to  update  its  charter. 

Rranching.  Under  IRPS  94-1.  a  credit 
union  could  justify  a  new  branch  by 
adding  groups  within  the  branch's 
operational  area  as  long  as  a  significant 
portion  of  the  total  number  of  persons 
to  be  served  by  the  facility  when  it 
opened  were  from  the  field  of 
membership  that  existed  prior  to  adding 
the  select  groups.  Although  "significant 
portion"  of  the  field  of  membership  was 
not  defined,  the  intent  behind  the  policy 
was  not  to  encourage  federal  credit 
imions  to  establish  branches  simply  for 
the  purpose  of  adding  groups.  In 
practice,  NCUA  viewed  as  few  as  300 
members  to  be  a  significant  portion  of 
the  field  of  membership  for  the  purpose 
of  branching.  NCUA's  current  proposal 
does  not  have  any  limitations  on  when 
and  where  a  credit  union  could  branch. 
Hypothetically,  a  multiple  common 
bond  credit  union  could  branch  in  an 
area  where  it  has  no  current  members. 
One  commenter  disagreed  with  this 
provision  and  stated  credit  unions  can 
only  branch  where  they  have  existing 
members.  Seven  commenters  requested 
that  NCUA  allow  groups  to  be  added  to 
a  credit  union's  field  of  membership 
before  they  even  establish  a  service 


facility  in  the  area.  Although  the  Board 
does  not  have  many  restrictions  on 
branching,  the  Board  does  not  agree 
with  these  commenters.  The  Board's 
view  is  that  CUMAA  requires  a  service 
facility  be  established  before  a  credit 
union  adds  a  group  not  currently  within 
its  service  area.  Groups  cannot  be  added 
in  anticipation  that  a  service  facility 
will  be  established.  That  is.  a  credit 
union  that  intends  to  expand  into  a 
geographical  area  not  currently  served 
by  the  credit  union,  must  first  establish 
a  service  facility.  Once  the  service 
facihty  is  established,  then  the  credit 
union  can  add  groups  that  are  within 
the  service  area  of  that  service  facility. 

Conversions.  The  proposal  stated  that 
a  multiple  common  bond  federal  credit 
union  may  apply  to  convert  to  nnother 
type  of  charter  provided  the  fijid  of 
membership  requirements  of  the  new 
charter  type  are  met.  Groups  that  do  not 
qualify  in  the  new  charter  type  cannot 
be  served,  only  members  of  record  from 
those  groups.  Furthermore,  the  Board 
has  established  a  process  for  multiple 
common  bond  credit  unions  converting 
to  single  common  bond  credit  unions. 
One  such  requirement  would  not  permit 
the  credit  union  to  convert  to  anodier 
type  of  charter,  except  a  community 
charter,  for  3  years  after  approval, 
unless  the  regional  director  determines 
that  a  charter  conversion  is  necessary  to 
resolve  safety  and  soundness  concerns. 
Additionally,  the  credit  union  must 
notify  the  groups  that  will  no  longer  be 
served.  This  notification  requirement 
also  applies  to  single  common  bond 
credit  unions  converting  to  community 
charters.  Community  credit  unions 
converting  to  single  or  multiple 
common  bond  charters  are  exempt  from 
the  notification  requirements. 

One  commenter  suggested  that  groups 
acquired  through  an  emergency  merger 
can  continue  to  be  served  after  the 
charter  is  converted.  The  Board  agrees 
and  the  final  regulation  exempts  groups 
or  communities  that  were  acquired 
through  an  emergency  merger  or 
purchase  and  assiunption  agreements. 

d.  Community  Charters 

CUMAA  requires  that  a  community 
charter  be  based  on  "a  well-defined 
local  community,  neighborhood,  or 
rural  district."  The  Board  set  forth  the 
following  requirements  for  a  community 
charter: 

•  The  geographic  area's  boundaries 
must  be  clearly  defined; 

•  The  charter  applicant  must 
establish  that  the  area  is  a  well-defined 
"local  community,  neighborhood,  or 
rural  district;"  and 

•  The  residents  must  have  common 
interests  or  interact. 
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The  Board  proposed  that  "well- 
defined"  means  the  proposed  area  has 
specific  geographic  boundaries.  The 
Board  also  stated  that  a  "local 
community,  neighborhood,  or  rural 
district"  encompasses  several  factors 
including  interaction  and/ or  common 
interests.  Although  the  proposal  did  not 
precisely  define  interaction  or  common 
interests,  it  did  suggest  that  a  greater 
burden  needs  to  be  met  when  either  the 
geographic  size  or  the  population  of  the 
area  is  large.  The  Board  stated  that  in 
determining  interaction  and/ or  common 
interests,  a  number  of  factors  become 
relevant.  For  example,  the  existence  of 
a  single  major  trade  area,  shared 
goverrunental  facilities,  local  festivals, 
area  newspapers,  among  others,  would 
be  significant  indicia  of  community 
interaction  and/or  common  interests. 
Conversely,  an  area  which  has 
numerous  trade  areas,  multiple  taxing 
authorities,  or  multiple  political 
jurisdictions  would  tend  to  diminish  the 
factors  that  demonstrate.the  existence  of 
a  local  community,  neighborhood  or 
rural  district. 

Comments.  It  was  clear  that  many  of 
the  commenters  confused  the  standard 
community  chartering  policy  with  the 
requirements  for  a  streamlined  approach 
to  obtaining  a  community  charter. 
Thirty-five  commenters  stated  that 
NCUA's  approach  to  the  definition  of 
"local  community"  provides  sufficient 
guidance  for  credit  unions  that  might  be 
seeking  a  commimity  charter.  Seven 
commenters  specifically  approved  of  the 
requirement  that  the  residents  of  the 
proposed  community  either  interact  or 
have  common  interests.  One  commenter 
requested  further  standards  for 
interaction.  One  commenter  opposed 
the  interaction  and  common  interest 
standards.  One  commenter  stated  that 
the  interaction  requirement  does  not 
take  into  account  sparsely  populated 
rural  areas.  One  commenter  encouraged 
the  Board  to  strengthen  the  language  in 
the  final  rule  that  concentrates  on 
interaction  and  confluence  of  interest 
within  an  area  as  the  most  important 
test  of  whether  the  requirements  for  a 
community  have  been  met,  rather  than 
the  size  of  any  particular  area.  A 
number  of  commenters  provided 
suggested  definitions  for  a  local 
community. 

Six  commenters  stated  that  NCUA's 
community  policy  should  be  flexible  for 
sparsely  populated  areas.  For  example, 
these  commenters  stated  that  a  rural 
multiple-county  area  should  be 
considered  a  local  community.  Two 
commenters  stated  that  the  definition 
needs  to  be  flexible  when  drawing  the 
boundaries  of  a  well-defined 
community.  A  few  commenters 


suggested  that  the  Board  should 
recognize  that  what  constitutes  a 
community  in  California  might  be 
significantly  different  from  what 
constitutes  a  community  in  South 
Carolina  or  Alaska. 

Thirteen  commenters  disagreed  with 
NCUA's  approach  to  the  definition  of 
"local  community."  Five  commenters 
stated  the  definition  is  too  restrictive. 
Four  commenters  stated  NCUA's 
definition  of  local  community  needs  to 
be  more  specific.  Three  commenters 
stated  that  large  metropolitan  cities 
should  be  considered  as  local 
communities.  One  commenter  stated 
that  a  state  might  qualify  as  a  local 
community.  Two  commenters  stated 
that  multiple  counties  should  not 
constitute  a  local  community. 

NCUA  Board  Analysis  ana  Decision 
on  Community  Charters.  CUMAA 
modified  NCUA's  community  chartering 
policy.  It  requires  that  a  community 
charter  be  based  on  "a  well-defined 
local  community,  neighborhood,  or 
rural  district."  Although  Congress  did 
not  provide  specific  guidance  on  what 
constituted  a  "local  community, 
neighborhood  or  rural  district,"  the 
Board  concluded  that  the  addition  of  the 
word  "local"  to  the  previous  statutory 
language  was  intended  as  a  limiting 
factor  and  that  additional  clarification 
was  required  relative  to  what  would 
qualify  as  a  community  charter.  The 
Board  further  concluded  that  a  more 
circumspect  and  restricted  approach  to 
chartering  community  credit  unions 
appeared  to  be  the  congressional  mtent. 
Accordingly,  recognizing  that  "local" 
was  a  limiting  factor,  NCUA  staff 
reviewed  those  community  charter 
applications  approved  by  the  Board  in 
the  last  three  years  in  an  effort  to  more 
narrowly  define  what  will  constitute  a 
community  charter  based  not  only  on 
operational  feasibility,  but  also 
historical  data  that  tended  to  support 
whether  a  particular  well-defined  area 
would  qualify  as  a  local  commimity, 
neighborhood  or  nu^l  district. 

Although  the  proposal  did  not 
completely  define  interaction  or 
common  interests,  the  Board  stated  that 
in  determining  interaction  and/or 
common  interests,  a  number  of  factors, 
are  relevant.  The  Board  continues  to 
believe  those  factors  remain  valid. 
These  factors  are  limiting  in  the  sense 
that  they  clearly  require  a  community 
charter  applicant  proposing  to  serve 
multiple  trade  areas,  etc.,  to 
demonstrate  more  definitively  how  it 
meets  the  local  requirement.  The  Board 
believes  that  increased  documentation 
requirements  need  to  be  met  when 
either  the  geographic  size  or  the 
population  of  the  area  is  large. 


The  Board  stated  that,  in  general,  a 
large  population  in  a  small  geographic 
area  or  a  small  population  in  a  large 
geographic  area,  may  meet  commimity 
chartering  requirements.  Conversely,  the 
Board  stated  that  a  large  population  in 
a  large  geographic  area  will  not 
normally  meet  community  chartering 
requirements.  In  so  doing,  however,  the 
Board  has  not  summarily  dismissed  or 
prejudged  any  potential  application. 
While  an  area  with  a  large  population 
may  require  additional  documentation, 
it  still  may  meet  the  definition  of  a  local 
community.  Similarly,  multiple 
counties,  particularly  in  rural  areas,  may 
qualify  for  a  community  charter. 

One  commenter  stated,  "(tlherefore, 
no  geographic  size  area  and  no 
population  size  is  ruled  out — all  are  fair 
game,  subject  only  to  NCUA's 
discretion.  So,  effectively,  there  is  no 
geographic  or  population  size  limitation 
for  the  chartering  of  community  credit 
unions  in  the  NCUA  proposal."  The 
commenter  correctly  interpreted  the 
proposal  relative  to  geographic  and  size 
limitations,  but  failed  to  acknowledge 
the  overriding  requirement  that, 
regardless  of  the  size,  the  proposed 
community  area  must  meet  the  "local" 
standard  that  Congress  directed  NCUA 
to  develop.  NCUA's  responsibility  is  to 
review  community  charter  applications 
to  ensure  this  statutory  requirement  is 
satisfied.  Accordingly,  the  Board 
believes  the  proposed  definition 
properly  incorporates  the  congressional 
intent  with  the  need  to  provide 
opportunities  for  community  charters. 
Except  for  the  addition  of  some 
clarifying  language,  the  Board  is 
adopting  the  proposed  policy  in  final. 
Two  commenters  asked  if  multiple 
but  separate,  well-defined  areas  could 
comprise  a  local  community  charter. 
This  is  not  statutorily  permitted.  The 
entire  area  must  be  a  single  well-defined 
location.  Two,  noncontiguous,  wrell- 
defined  areas  cannot  be  the  basis  for  a 
community  charter. 

The  Board  also  stated  that  a  low- 
income  area  meeting  the  low-income 
definition  found  in  Section  701.34  of 
NCUA's  Regulations  has  many  of  the 
common  characteristics  and 
demographics  of  a  local  community, 
and  generally  lacks  the  basic  financial 
services  found  in  more  affluent 
communities.  12  CFR  701.34.  The  Board 
proposed  that,  when  reviewing  low- 
income  community  charter  applications, 
NCUA's  documentation  requirements 
would  be  more  flexible  and  fewer 
documentation  requirements  would  be 
required  than  for  a  standard  community 
charter  package.  There  was  no 
significant  objection  to  this  provision. 
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The  Board  is  adopting  this  proposal  in 
the  final  regulation. 

Presumptive  Community.  The  Board 
also  proposed  a  streamlined  community 
chartering  process  for  a  well-defined 
local  community,  neighborhood,  or 
rural  district  where  the  area  to  be  served 
is  a  recognized  political  jurisdiction,  not 
jreater  than  a  county  or  its  equivalent, 
uid  the  population  of  the  requested 
well-defined  area  does  not  exceed 
300,000.  The  Board  stated  that, 
generally,  the  single  jurisdiction  will 
post  often  coincide  with  a  county,  or  its 
political  equivalent.  Multiple 
contiguous  smaller  political 
subdivisions  within  a  county  or  its 
Bquivalent,  such  as  a  city,  township  or 
B  school  district,  would  also  qualify 
onder  this  proposal.  The  Board 
proposed  that  for  this  type  of 
community  charter,  the  applicant  must 
only  submit  a  letter  demonstrating  how 
the  area  meets  the  indicia  for 
community  interaction  or  common 
interests.  In  addition,  the  applicant 
mrould  have  to  provide  evidence  of  the 
}olitical  jurisdiction  and  size  of  the 
xipulation. 

The  Board  further  stated  that,  at  its 
discretion,  NCUA  may  request  more 
locumentation  demonstrating  the  area 
is  a  well-defined  local  community, 
neighborhood,  or  rural  district.  If  the 
«quested  area  is  not  a  single  political 
urisdiction  or  exceeds  300,000,  more 
letailed  dociunentation  would  have  to 
ye  provided  to  support  that  the 
>roposed  area  is  a  well-defined  local 
immunity,  neighborhood  or  rvual 
iistrict.  The  Board  also  stated  that 
x>mmunity  charters  were  not  limited  to 
I  recognized  single  political 
urisdiction,  or  to  a  proposed  area  where 
he  population  is  300,000  or  less. 
Simply,  additional  dociunentation,  as 
required  for  standard  community 
:harters,  would  be  required  if  the 
>roposed  community  charter  exceeds  an 
aea  greater  than  a  county  or  300,000  in 
jopulation.  In  other  words,  the 
iefinition  of  local  community  may 
nclude  not  only  those  that  qualify 
mder  the  presumptive  factor,  but  also 
}ther  local  well-defined  areas  meeting 
be  commimity  charter  requirements. 
The  Board  specifically  requested 
x>mment  as  to  whether  a  streamlined 
ipproach  for  community  charter 
ipproval  is  appropriate  and,  if  so,  in 
iccordance  with  what  criteria. 

Comments.  As  stated  earlier,  many 
X)mmenters  confused  the  presumptive 
x>mmunity  with  the  standard 
:ommunity  chartering  policies.  Again,  a 
ocal  community  is  not  limited  to  a 
angle  political  jurisdiction  with  a 
>opulation  of  300,000  or  less. 


Thirty-eight  commenters  approved  of 
the  limited  documentation  requirements 
for  community  charter  applications  that 
are  within  a  single  political  jurisdiction 
and  have  300,000  or  less  in  population. 
One  commenter  stated  that  Uie  size  of 
the  population  should  not  matter  and 
that  the  streamlined  procedure  should 
be  available  for  any  community  charter 
request  that  does  not  exceed  a  single 
political  jurisdiction  not  larger  than  a 
county  or  its  political  equivalent. 
Nineteen  commenters  suggested  that 
other  types  of  commimities  should  also 
have  limited  documentation  < 
requirements,  with  many  of  these 
commenters  stating  that  multiple 
counties  should  also  be  a  part  of  the 
streamlined  documentation 
requirements.  Two  commenters  stated, 
that  if  the  community  consists  of 
multiple  counties,  then  NCUA  should 
lower  the  population  requirements. 

Six  commenters  suggested  a  higher 
population  threshold.  One  commenter 
suggested  that  the  population  size  be 
increased  to  500,000.  Two  commenters 
suggested  that  the  population  size  be 
increased  to  one  million.  One 
commenter  stated  that  the  population 
size  should  be  up  to  one  million  and 
include  multiple  counties.  Six 
commenters  would  eliminate  any 
population  size.  Sixteen  commenters 
generally  disapproved  of  the 
streamlined  approach  as  proposed.  Two 
of  these  commenters  stated  that  the 
population  size  and  political 
jurisdiction  should  simply  be  taken  into 
account  when  considering  the 
application  but  should  not  be  the 
deciding  factors.  Some  commenters 
were  opposed  to  the  300,000  limit  for  a 
streamlined  approach  either  because  the 
number  was  too  large  or  too  small. 

One  commenter  wondered  whether  it 
was  a  concern  if  the  proposed 
community  area  was  located  in  two 
different  states.  It  depends  on  the  facts 
but,  conceptually,  a  community  could 
cross  political  jurisdictional  boundaries 
and  still  qualify  for  the  streamlined 
approach.  For  example,  a  town  that  is  in 
parts  of  two  counties  and  has  a 
population  300,000  or  less  would 
qualify  for  the  streamlined  approach. 

NCUA  Board  Analysis  ana  Decision 
on  Presumptive  Community.  The  NCUA 
Board  is  adopting  the  presumptive 
community  as  initially  proposed. 
'Additionally,  the  Board  is  adopting  a 
second  method  based  on  multiple 
contiguous  counties  or  multiple 
political  subdivisions  thereof  with  a 
lesser  population  threshold  by  which  a 
presumptive  community  can  be 
established.  As  to  the  initial  proposal, 
the  Board  is  limiting  the  streamlined 
approach  to  communities  contained  in  a 


single  political  jurisdiction  where  the 
population  does  not  exceed  300,000. 
The  Board  is  not  raising  the  population 
threshold  because  experience  has 
demonstrated  that  a  single  political 
jurisdiction  of  this  size,  or  less,  has  the 
normal  indicia  for  community 
chartering. 

Relative  to  the  second  method,  the 
Board  is  also  of  the  opinion  that 
multiple  contiguous  counties,  or 
multiple  political  subdivisions  thereof, 
will  most  likely  have  the  normal  indicia 
for  community  chartering,  particularly 
in  rural  localities,  if  the  population  of 
the  well  defined  area  does  not  exceed 
200,000.  In  both  instances  the 
presumption  is  rebuttable,  and  the 
regional  directors  may  require 
additional  evidence  to  support  the  local 
community,  neighborhood  or  rural 
district  criteria.  The  Board  may  revisit 
this  issue  in  the  future  if  more 
experience  with  larger  communities  is 
obtained  by  NCUA. 

In  setting  forth  the  example  of  a 
"county"  with  a  population  of  300,000 
or  less  as  a  presumptive  commimity,  the 
Board  was  simply  providing  guidance 
and  setting  a  maximum  geographic  limit 
for  the  streamlined  process.  A  state  or 
a  congressional  district  would  not 
qualify  for  a  presumptive  community. 
However,  for  purposes  of  the 
streamlined  approach,  a  political 
jurisdiction  that  is  less  than  a  county 
would  qualify.  For  example,  a 
municipality  or  a  city  would  qualify  as 
a  single  political  jurisdiction  for  the 
streamlined  approach  if  the  population 
of  the  municipality  or  city  does  not 
exceed  300,000. 

Some  commenters  asked  for  NCUA's 
rationale  for  establishing  the 
presumptive  community  at  300,000.  The 
Board's  rationale  for  this  number  is 
based  on  the  Board's  review  of  its 
historical  actions  in  granting 
community  charters.  In  every  case 
where  the  community  was  300,000  or 
less  and  contained  in  a  single  political 
jurisdiction,  the  Board  found  that  the 
particular  area  would  qualify  as  a  local 
community,  neighborhood  or  rural 
district. 

Credit  Unions  Converting  to 
Community  Charters.  The  Board  stated 
that  a  credit  union  converting  to  a 
community  charter  must  contact  all 
federally  insured  credit  unions  in  the 
area  regarding  the  potential  overlap.  A 
•few  commenters  requested  that  this 
requirement  be  eliminated  due  to  the 
burden  placed  on  the  community  credit 
union.  The  Board  agrees,  and  it  is  no 
longer  required. 

The  Board  stated  that  a  credit  union 
that  converts  to  a  communfty  charter 
may  continue  to  serve  existing  members 
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of  the  credit  union  who  are  not  within 
the  community,  under  the  statutory 
provision  that  once  a  person  becomes  a 
credit  union  member,  he  or  she  can 
remain  a  member.  However,  the  Board 
stated  that  a  commimity  credit  .union 
would  not  be  able  to  add  new  members 
from  those  groups  in  the  previous  field 
of  membership  that  are  outside  the 
community  boundaries  or  add  new 
groups  outside  the  community 
boundaries.  Members  of  record,  outside 
the  community  boundaries,  could  still 
be  served  by  the  community  charter. 
Three  commenters  approved  of  NCUA's 
position.  Twenty  commenters  requested 
that  all  groups  outside  the  community 
boundary  should  continue  to  be  served 
by  the  community  credit  union.  Two 
commenters  requested  that,  in  a 
conversion  to  a  community  charter, 
NCUA  permit  the  credit  union  to 
continue  to  serve  its  original  sponsor 
even  if  the  original  sponsor  is  outside 
the  commimity  boundaries.  The  Board 
beUeves  that  when  a  credit  union 
converts  to  a  community  charter  it 
shoiUd  serve  the  community  and  not 
select  groups.  Serving  groups  outside 
the  community  boundaries  is  not 
indicative  of  a  commimity  charter.  The 
only  exception  is  for  groups  obtained 
through  an  emergency  merger  or 
emergency  purchase  and  assumption. 
The  grandfather  provision  in  CUMAA  is 
not  applicable  since  the  credit  union 
has  changed  its  charter  type. 

The  proposed  rule  on  community 
charters  specified  that  "[clommunity 
credit  unions  will  be  expected  to  follow, 
to  the  fullest  extent  economically 
possible,  the  marketing  and/or  business 
plan  submitted  with  their  application. 
The  community  credit  union  will  be 
expected  to  regularly  review  its  business 
plan  as  well  as  membership  and  loan 
penetration  rates  throughout  the 
community  to  determine  if  the  entire 
community  is  being  adequately  served." 
Four  commenters  believed  this 
requirement  is  reasonable.  Six 
commenters  stated  that,  in  reviewing  a 
community  credit  union's  business 
plan,  NCUA  should  consider  the  credit 
union's  good  faith  efforts  to  comply 
with  its  plan  and  not  just  focus  on  the 
extent  to  which  the  credit  union  is 
achieving  the  plan.  Thirteen 
commenters  strongly  objected  to  the 
inclusion  of  this  language,  particularly 
the  reference  to  membership  and  loan 
penetration  rates.  It  is  their  position  that 
the  language  would  imp>ose  Community 
Reinvestment  Act  (CRA)  standards,  and 
that  Congress  clearly  has  had  no  such 
intent.  When  this  language  was  first 
developed  in  1997,  it  was  not  the  intent 
to  impose  CRA  standards.  The  intent 


was  to  simply  outline  the  expectation 
that  community  charters  are  chartered 
to  serve  the  entire  community,  just  like 
any  other  charter  type  should  attempt  to 
serve  their  field  of  membership,  and  not 
a  portion  of  the  approved  well-defined 
area,  and  that  the  business  plans  should 
reflect  this  goal.  That  is  the  nature  of  a 
commimity  charter.  Finally,  with 
respect  to  the  proposed  language,  it  was 
never  intended  that  additional 
examination  or  supervisory  controls 
would  be  required.  At  the  time  this 
language  was  under  consideration,  there 
was  considerable  evidence  that  the 
number  of  community  charter 
applications  would  increase  due  to  the 
adverse  court  rulings.  Again,  the 
objective  was  to  reiterate  that 
community  charters  should  make  every 
effort  to  serve  the  commimity,  and  not 
just  those  groups  already  in  die 
converting  credit  union's  field  of 
membership.  However,  to  further  clarify 
the  Board's  position,  the  Board  has 
modified  the  language  to  read  as 
follows:  "Community  credit  unions  will 
be  expected  to  regularly  review  and  to 
follow,  to  the  fullest  extent 
economically  possible,  the  marketing 
and  business  plan  submitted  with  their 
application." 

Mergers.  The  proposal  stated  that  a 
community  credit  union  cannot  merge 
into  a  multiple  common  bond  credit 
union  except  in  an  emergency  merger. 
Three  commenters  stated  that  a 
community  charter  should  be  allowed  to 
merge  with  a  multiple  common  bond 
credit  union.  It  remains  the  Board's 
view  that  community  charters  should 
not  be  allowed  to  merge  into  multiple 
common  bond  charters,  absent 
emergency  merger  criteria.  If  a  multiple 
common  bond  credit  union  merges  into 
a  community  charter,  the  community 
charter  may  only  serve  new  members  of 
groups  that  are  located  within  the 
community  charter  boundaries.  Of 
course,  the  continuing  credit  union  can 
retain  members  of  record  under  the 
"once  a  member,  always  a  member" 
policy. 

Applications  In  Process.  The  Board 
has  determined  that  all  commimity 
charter  applications  that  were  submitted 
prior  to  August  7, 1998,  and  are  still 
outstanding,  must  be  finally  submitted 
with  all  required  documentation  to  the 
regions  by  June  30, 1999,  in  order  to  be 
processed  pursuant  to  the  community 
policies  set  forth  in  IRPS  94-1.  If  a 
completed  community  charter 
application  package  is  not  received  by 
the  regions  by  June  30, 1999,  then  it  will 
be  necessary  to  process  the  appUcation 
consistent  with  IRPS  99-1. 


e.  Changes  Applicable  to  All  Federal 
Credit  Unions 

Removal  of  Groups.  The  proposal  set 
forth  the  procedures  for  a  credit  union, 
with  NCUA  approval,  to  remove  groups 
from  a  credit  union's  field  of 
membership.  One  commenter  stated  thsit 
this  section  needed  to  be  clarified  so 
that,  if  a  group  is  removed  from  a  credit 
union's  field  of  membership,  current 
members  retain  membership.  The  Board 
agrees.  If  a  group  is  removed  from  a 
credit  union's  field  of  membership, 
current  members  retain  itiembership 
under  the  "once  a  member,  always  a 
member"  policy.  This  rationale  applies 
to  all  charter  types. 

Appeal  Procedures.  The  regulation 
sets  forth  certain  appeal  procedures. 
Unless  the  credit  union  is  requesting 
reconsideration,  it  has  60  days  to  appeal 
a  denial.  One  commenter  requested  90 
days  to  appeal  and  60  days  to  provide 
supplemental  information  in  a 
reconsideration.  Two  commenters  asked 
how  long  NCUA  has  to  respond  to  an 
appeal  and  one  of  these  commenters 
stated  that  the  appeal  process  favors 
NCUA. 

The  Board  believes  that  a  60-day  time 
frame  gives  the  credit  union  sufficient 
time  to  appeal  the  region's 
determination.  The  Board's  recent 
experience  leads  it  to  believe  flexibility 
is  necessary  in  deciding  appeals. 
Although  the  appealing  credit  union 
may  want  an  expeditious  decision,  most 
importantly,  it  wants  a  correct  decision. 
The  Board,  therefore,  is  not  setting  a 
definitive  time  frame  for  rendering  a 
decision  on  appeal,  but  will  attempt  to 
notify  the  appellant  any  time  a  decision 
cannot  be  reached  within  90  days.  The 
Board  is  cognizant  of  the  need  for  an 
appellant  to  receive  a  decision  as  soon 
as  reasonably  possible.  Accordingly, 
every  effort  will  be  made  to 
expeditiously  process  and  consider  all 
appeals. 

In  general,  credit  unions  can  appeal 
adverse  decisions  by  the  regional 
director,  including  decisions  regarding 
exclusionary  clauses.  Except  for  this 
modification  regarding  exclusionary 
clauses,  the  Board  is  adopting  the 
proposal  in  final. 

Emergency  Mergers.  The  Board  issued 
clarifying  language  regarding  emergency 
mergers  and  purchase  and  assumption 
agreements  for  occupational, 
assodational  and  community  charters. 
Among  other  minor  modifications,  the 
Board  proposed  to  remove  the  12  month 
period  within  which  insolvency  must 
occur,  since  it  is  not  required  by  the 
FCUA.  One  commenter  approved  of  this 
entire  provision.  One  commenter 
approved  of  the  removal  of  the  12 
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month  insolvency  period.  One 
commenter  requested  that  a  multiple 
common  bond  or  single  conunon  bond 
credit  union  that  takes  in  a  community 
area  as  the  result  of  an  emergency 
merger  or  purchase  and  assumption 
should  be  able  to  expand  the 
community  portion  of  its  charter.  The 
Board  disagrees  with  this  suggestion 
and  is  adopting  a  policy  that  community 
fields  of  membership  acquired  through 
emergency  mergers  cannot  be  the  basis 
of  an  expansion  since  the  character  of 
the  acquiring  credit  union  has  not 
changed.  The  Board  is  adopting  the 
proposed  emergency  merger  provisions 
in  final  and  would  like  to  emphasize 
that,  in  the  coming  year,  consistent  with 
legal  advice,  credit  unions  not  making 
acceptable  progress  in  becoming  Y2K 
compliant  may  be  determined  to  have 
serious  and  persistent  operational 
problems  requiring  expeditious  action. 

Once  a  Member  Always  a  Member. 
CUMAA  permits  any  person  or 
organization,  who  is  a  member  of  any 
federal  credit  union  at  the  date  of 
enactment,  imless  expelled  under 
Section  118  of  the  FCUA,  to  maintain 
membership  in  the  credit  imion.  This 
provision  codifies  the  "once  a  member, 
always  a  member"  poUcy.  The  Act  also 
permits  a  member,  or  subsequent  new 
member,  of  any  group  whose  members 
constituted  a  portion  of  the  membership 
of  any  federal  credit  union  at  the  date 
of  enactment,  to  continue  to  be  eligible 
for  membership  in  the  credit  union.  For 
example,  an  employee  of  a  select  group 
who  was  eligible  for  membership  prior 
to  August  7, 1998,  but  did  not  join  the 
credit  union,  is  still  eligible  to  join  the 
credit  union.  This  also  applies  to  new 
employees  hired  subsequent  to  the  date 
of  enactment.  Twelve  commenters 
approved  of  the  "once  a  member, 
always  a  member"  policy. 

Twenty-five  commenters  disapproved 
of  the  proposed  "once  a  member,  always 
a  member"  policy.  Several  commenters 
discussed  the  practice  of  some  larger 
corporations,  which  provide  sizable 
support  for  their  employee's  credit 
union,  and  view  membership  in  the 
credit  imion  as  a  company  benefit.  In 
other  words,  if  an  employee  leaves  the 
employ  of  the  company,  the  credit 
union  also  terminates  the  individual's 
membership.  These  commenters 
selieved  CUMAA  would  allow 
continuation  of  this  practice.  The 
observation  was  made  that  a  credit 
anion  should  be  able  to  divest  members 
that  have  left  the  employment  of  the 
sponsor  if  that  is  what  the  sponsor 
desires.  The  Board  does  not  concur  with 
diis  observation.  Tbe  Board's  view  is 
diat  Congress  established  a  permanent 
membership  relationship  with  the  credit 


imion,  and  unless  a  member  is  expelled 
imder  the  provisions  of  Section  118  in 
this  Act,  membership  cannot  be 
unilaterally  terminated  by  the  credit 
imion.  However,  the  commenters  raise  a 
legitimate  operational  concern.  To 
address  this  issue,  the  Board  determined 
that  a  credit  union  can  limit  the  services 
to  members  in  those  situations  where 
membership  would  conflict  with 
sponsor  policy  and  who  are  no  longer  in 
the  field  of  membership.  While 
membership  is  retained,  the  delivery  of 
member  services  can  be  qualified.  It  is 
anticipated  that  this  approach  will 
adequately  address  the  problem. 

Grandfather  Provision.  Section  101  of 
CUMAA  established  that  membership  is 
grandfathered  for  persons:  (1)  in  a  single 
common  bond  credit  union;  and  (2)  in 
groups  comprising  multiple  common 
bona  credit  unions  as  of  the  time  of 
passage  of  the  Act.  It  also  indicates,  that 
where  the  groups  comprising  either  the 
single  or  multiple  common  bond  credit 
unions  are  defined  by  any  particular 
organization  or  business  entity,  the 
grandfather  provisions  will  "continue  to 
apply  with  respect  to  any  successor  to 
the  organization  or  entity."  One 
commenter  stated  that  the  final  rule 
should  state  that  successors  are 
automatically  grandfathered  and  the 
statutory  mandate  is  self-executing.  The 
Board  does  not  believe  that  this 
provision  is  self-executing.  The  regional 
director  must  still  approve  the 
housekeeping  amendment  in  the 
charter.  Except  for  documentation  from 
the  credit  union  explaining  the  new 
organizational  structure,  no  further 
documentation  will  be  required. 
However,  for  credit  unions  undergoing 
a  charter  conversion,  once  the  charter 
type  is  converted,  the  protection 
provided  by  the  grandfather  provision 
no  longer  applies. 

m.  Chapter  3  of  the  Chartering  Manual 

The  Board  proposed  a  separate 
chapter  setting  forth  special  policies  for 
low-income  credit  unions  and  special 
chartering  policies  for  underserved 
areas.  The  Board's  intent  was  to 
encourage  the  formation  of  new  credit 
unions  and  the  expansion  of  existing 
credit  unions  into  underserved  and  low- 
income  areas. 

One  commenter  supported  NCUA's 
proposals  concerning  the  chartering  of 
low-income  credit  unions.  One 
commenter  requested  a  new  definition 
of  low-income  credit  unions.  The  Board 
believes  the  current  definition  of  low- 
income  is  satisfactory. 

CUMAA  authorizes  credit  union 
service  to  people  of  modest  means.  This 
is  particularly  evident  with  the  addition 
of  underserved  areas  to  the  field  of 


membership  of  a  federal  credit  union 
v»ith  the  approval  of  NCUA.  The 
legislation  defines  an  underserved  area 
as  a  local  community,  neighborhood,  or 
rural  district  that  is  an  "investment 
area"  as  defined  in  Section  103(16)  of 
the  Community  Development  Banking 
and  Financial  Institutions  Act  of  1994. 
A  credit  union  adding  an  underserved 
area  must  establish  a  service  facility  in 
the  area. 

An  investment  area  includes  any  of  the 
foUo%ving: 

•  An  area  encompassed  or  located  in 
an  Empowerment  Zone  or  Enterprise 
Community  designated  under  section 
1391  or  the  Internal  Revenue  Code  of 
1996  (26  U.S.C.  1391); 

•  An  area  where  the  percentage  of  the 
population  living  in  poverty  is  at  least 
20  percent  and  the  area  has  significant 
unmet  needs  for  loans  or  equity 
investments; 

•  An  area  in  a  Metropolitan  Area 
where  the  median  family  income  is  at  or 
below  80  percent  of  the  Metropolitan 
Area  median  family  income  or  the 
national  Metropolitan  Area  median 
family  income,  whichever  is  greater, 
and  the  area  has  significant  unmet 
needs  for  loans  or  equity  investments; 

•  An  area  outside  of  a  Metropolitan 
Area,  where  the  median  family  income 
is  at  or  below  80  percent  of  the 
statewide  non-Metropolitan  Area 
median  family  income  or  the  national 
non-Metropolitan  Area  median  family 
income,  whichever  is  greater;  and  the 
area  has  significant  unmet  needs  for 
loans  or  equity  investments; 

•  An  area  where  the  unemployment 
rate  is  at  least  1.5  times  the  national 
average  and  the  area  has  significant 
unmet  needs  for  loans  or  equity 
investments; 

•  An  area  where  the  percentage  of 
occupied  distressed  housing  (as 
indicated  by  lack  of  complete  plumbing 
and  occupancy  of  more  than  one  person 
per  room)  is  at  least  20  percent  and  the 
area  has  significant  unmet  needs  for 
loans  or  equity  investments; 

•  An  area  located  outside  of  a 
Metropolitan  Area  with  a  county 
population  loss  between  1980  and  1990 
of  at  least  10  percent  and  the  area  has 
significant  unmet  needs  for  loans  or 
equity  investments. 

Three  commenters  completely 
supported  the  proposal.  One  commenter 
supported  NCUA's  definition  of  an 
underserved  area.  Three  commenters 
objected  to  placing  a  service  facility  in 
an  underserved  area  that  is  added  to  the 
credit  union's  field  of  membership.  The 
definition  of  an  underserved  area  and 
the  service  facility  requirement  are 
statutory  and  are  incorporated  into  the 


final  rule.  A  few  commenters  requested 
that  an  ATM  be  treated  as  a  service 
facility.  The  legislative  history  of 
CUMAA  clearly  indicates  that  for  this 
provision  an  ATM  is  not  a  service 
facility. 

Two  commenters  believed  NCUA 
should  define  service  facility  in  this 
section  to  include  a  credit  union's 
commitment  to  regular  hours  on  a 
periodic  basis  at  a  local  facility,  such  as 
a  church  or  community  center.  The 
Board  agrees  with  this  comment  and  has 
incorporated  it  into  the  final  regulation. 
One  commenter  requested  that  the 
Board  provide  an  example  of  an  area 
having  "significant  unmet  needs  for 
loans  or  equity  investments."  An 
example  of  "significant  unmet  needs  for 
loans  or  equity  investments"  is  an  area 
where  there  are  few  financial 
institutions  or  a  high  ratio  of  residents 
in  relation  to  traditional  financial 
institutions. 

Although  the  new  legislation 
specifically  authorizes  flexible  policies 
regarding  multiple  common  bond  credit 
unions  providing  service  to  underserved 
areas,  the  Board  has  determined  that 
previous  agency  policies  allowing 
similar  service  to  poor  and 
disadvantaged  areas  should  continue. 
Accordingly,  the  Board  stated  that  the 
criteria  established  for  multiple 
common  bond  credit  unions  would  also 
apply  to  single  occupational,  single 
associational,  and  community  credit 
unions  desiring  to  serve  underserved 
areas.  Thirteen  commenters  approved  of 
NCUA's  decision  to  allow  all  types  of 
credit  union's  to  serve  underserved 
areas.  The  proposal  has  been  adopted  in 
the  final  regulation. 

The  proposal  stated  that  federal  credit 
unions  adding  the  underserved 
community  must  first  develop  a 
business  plan  on  how  it  will  serve  the 
community  and  that  NCUA  would 
require  periodic  reviews  on  how  the 
credit  union  is  serving  the  community. 
Four  commenters  stated  that  to 
encourage  credit  unions  to  add 
underserved  areas  to  their  field  of 
membership,  NCUA  should  avoid 
requiring  burdensome  reporting 
requirements  to  credit  unions 
attempting  to  service  the 
"underserved."  These  commenters 
stated  that  requiring  loan  penetration 
rate  and  other  community  statistical 
information  may  discourage  credit 
unions  from  pursuing  that  important 
sector  of  the  market.  The  Board  agrees. 
However,  the  Board  believes  it  is 
necessary  first  to  have  a  business  plan 
to  address  how  financial  services  will  be 
provided  to  an  underserved  areas. 
Although  not  required  by  regulation,  the 
regional  director  may  require  periodic 


service  status  reports  from  a  credit 
union  about  the  underserved  area  to 
ensure  that  the  needs  of  the  underserved 
area  being  met  as  well  as  requiring 
reports  before  NCUA  allows  a  federal 
credit  union  to  add  an  additional 
underserved  area.  Although  one 
commenter  requested  public  hearings 
before  adding  an  underserved  area,  the 
Board  believes  such  a  requirement  will 
simply  add  another  bureaucratic  hurdle 
and  impede  service  to  the  underserved. 

One  commenter  questioned  why  a 
credit  union  that  adds  an  underserved 
area  cannot  participate  in  the 
Community  Development  Revolving 
Loan  Program  (CDRLP).  One  commenter 
requested  that  the  final  rule  state  that  a 
credit  union  that  adds  an  underserved 
area  cannot  participate  in  the  CDRLP. 
One  commenter  suggested  that 
providing  service  to  an  undOTserved 
area  does  not  equate  to  a  low-income 
designation.  Only  a  credit  union  with  a 
low-income  designation  may  participate 
in  the  CDRLP  under  NCUA  Regulations 
and  the  FCUA.  If  a  credit  union  that 
adds  an  underserved  area  qualifies  for  a 
low-income  designation,  it  may  apply 
for  the  designation  and  be  entitled  to  the 
benefits  of  the  CDRLP,  and  the  Board 
encourages  eligible  credit  unions  to  do 
so. 

Chapter  3  also  permitted  any  multiple 
common  bond  credit  union  to  add  a 
low-income  association  to  its  field  of 
membership,  if  all  members  of  the 
association  meet  NCUA's  definition  of 
low-income.  One  commenter  stated  that 
NCUA  should  not  require  that  all 
members  of  this  type  of  association  be 
low-income.  The  Board  disagrees  with 
this  comment.  Because  a  low-income 
association  has  limited  common  bond 
requirements,  changing  its  membership 
criteria  may  invite  abuse  and  vitiate  the 
Board's  intent  to  allow  credit  unions  to 
serve  low-income  people. 

IV.  Chapter  4  of  the  Chartering  Manual 

This  chapter  discusses  the 
requirements  and  procedures  for 
conversion  of  a  state  credit  union  to  a 
federal  credit  union  and  conversion  of 
a  federal  credit  union  to  a  state  credit 
union.  The  proposed  policy  for  charter 
conversions  was  basically  the  same  as 
current  policy.  The  major  change 
concerned  changing  the  credit  union's 
name  on  all  signs,  records,  accounts, 
investments,  stationery  and  other 
documents.  The  proposal  allowed  credit 
unions  to  have  180  days  from  the 
effective  date  of  the  conversion  to 
change  its  signage  and  promotional 
material.  The  credit  union  would  be 
able  to  reissue,  with  its  new  name,  its 
outstanding  debit  cards,  ATM  cards, 
credit  cards,  at  the  time  of  renewal. 


Share  drafts  with  the  credit  union's 
name  could  be  used  by  the  member 
until  depleted.  This  proposal  would 
apply  to  both  types  of  conversions, 
state-to-federal  and  federal-to-state. 
Under  the  proposal,  if  the  state  credit 
union  is  not  federally  insured,  it  must 
change  its  name  and  must  immediately 
cease  using  any  credit  union  documents 
referencing  federal  insurance  and  a 
federal  name,  including  checks  and 
credit  cards. 

Four  commenters  supported  all  of  the 
provisions  in  this  chapter.  One 
commenter  requested  a  one  year  time 
fi^me  to  convert  signage,  promotional 
materials,  etc.  One  commenter 
requested  that  the  regional  director  have 
the  authority  to  extend  the  time  fi-ame. 
The  Board  believes  the  current  time 
fi-ames  are  adequate  but  has  provided 
the  regional  director  with  the  discretion 
to  extend  the  time  frame  for  an 
additional  180  days. 

One  commenter  requested  NCUA  to 
exempt  converting  state  credit  unions, 
whose  fields  of  membership  do  not 
conform  to  federal  standards,  from 
compliance  with  NCUA's  community 
charter  requirements.  The  Board 
believes  that  this  is  not  permitted  under 
CUMAA.  One  commenter  stated  that  a 
state  charter  converting  to  a  federal 
charter  should  be  able  to  continue  to 
serve  all  of  its  existing  members  under 
the  "once  a  member,  always  a  member" 
policy.  The  Board  agrees  with  this 
commenter  and  a  credit  union 
converting  to  a  federal  charter  can 
continue  to  serve  members  of  record 
after  the  date  of  conversion. 

One  commenter  stated  that  this 
section  should  address  conversion  to  a 
thrift  or  bank  and  provide  citations  to 
that  information.  "Thrift  and  bank 
conversions  are  addressed  in  Section 
708a  of  NCUA's  Regulations.  12  CFR 
708a. 

V.  Glossary 

Three  commenters  commended 
NCUA  for  removing  the  definition  of 
"secondary  member"  from  the  glossary. 
The  Board  has  decided  that  there  is  no 
longer  a  need  for  this  term  and  it  will 
not  be  included  in  the  glossary  of  the 
final  manual.  Nine  commenters 
recommended  NCUA  also  remove  the 
definition  of  "primary  member"  from 
the  glossary  and  any  other  references  to 
it  in  the  final  regulation.  The  Board 
believes  the  term  "primary  potential 
member"  is  useful  when  addressing  the 
issue  of  economic  advisability  and 
select  group  additions  and,  therefore,  is 
not  deleting  the  reference. 
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VI.  Effective  Date 

One  commenter  requested  that  the 
manual  be  made  effective  six  months 
after  publication  so  that  credit  unions 
would  have  an  equitable  opportunity  to 
apply  for  select  group  expansions, 
instead  of  a  Brst-come,  first  serve 
approach.  The  Board  is  establishing 
January  1, 1999,  as  the  effective  date  for 
this  regulation,  except  for  the 
definitions  of  "immediate  family 
member  or  household"  and  "well- 
defined  local  community,  neighborhood 
or  rural  district,"  which  Congress  has 
designated  as  major  rules.  The  major 
rules  are  effective  March  5, 1999.  The 
law  contemplates  an  effective  date  at 
least  60  days  after  publication  or 
submission  to  Congress  for  major  rule 
provisions.  This  serves  the  public 
interest  by  providing  all  parties, 
including  Congress,  an  opportunity  to 
review  and  analyze  these  provisions 
prior  to  their  effective  date.  The  Board 
believes  that  credit  imions  are 
continuing  to  be  harmed  by  the  inability 
to  add  new  groups  and  any  benefit  of 
delaying  the  effective  date  is 
outweighed  by  the  harm  to  credit 
unions.  Accordingly,  the  Board  for  good 
cause,  finds  that  pursuant  to  5  U.S.C. 
S53(d)(3)  the  rule  shall  be  effective  on 
January  1, 1999  and  without  30  days 
advance  notice  of  publication. 

Vn.  General  Comments  on  the  Format  of 
the  Manual 

The  Board  believed  the  new  format  of 
the  manual  would  be  more  user-friendly 
by  making  information  easier  to  locate. 
Ten  commenters  stated  that  the  format 
of  the  manual  is  better  and  easier  to 
read.  Three  commenters  commended 
NCUA  for  a  well  written  proposal.  Two 
commenters  commended  NCUA  for  the 
comprehensiveness  and  clarity  of  the 
proposal.  A  few  commenters 
fecommended  consolidating  parts  of  the 
manual.  Two  commenters  believed  the 
format  was  difficult  to  use  and 
recommended  a  revision.  A  frequent 
criticism  of  the  previous  chartering 
manual  was  that  it  was  difficult  to 
locate  information  quickly  about  a 
particular  topic  as  it  related  to  the 
different  types  of  charters.  To  eliminate 
this  problem  and  to  ensure  that  each 
section  was  "self  contained,"  the 
manual  segregates  each  type  of  charter 
into  sections  and  addresses  all  the 
various  issues  that  may  affect  that 
charter  type.  In  so  doing,  some  of  the 
information  applicable  to  all  types  of 
charters  is  repeated  in  the  different 
sections.  Naturally,  in  repeating  similar 
information,  the  actual  length  of  the 
manual  is  increased. 


However,  for  the  general  public  or  the 
casual  user,  it  makes  for  a  more  user- 
friendly  document  and  facilitates 
research  on  the  various  types  of 
charters. 

VIU.  Miscellaneous  Comments 

There  were  several  comments 
received  that  did  not  directly  address 
specific  issues  in  the  manual.  One 
commenter  questioned  whether  NCUA 
vdll  change  charters  that  do  not  meet 
the  requirements  of  this  proposal. 
NCUA  will  not  apply  this  regulation 
retroactively.  CUMAA  grandfathered 
current  credit  union  members  and 
groups.  However,  NCUA  encourages 
credit  unions  to  examine  and  update 
their  charters  because  it  will  be 
important  for  future  credit  union 
expansions  or  mergers.  It  is  always 
important  for  a  credit  union  to  maintain 
an  accurate  and  updated  charter  to 
ensure'that  it  serve  all  eligible  groups. 

Two  commenters  are  concerned  tnat 
the  proposed  manual  does  not  include 
any  specific  enforcement  provisions, 
examination  procedures  or  language 
that  addresses  the  remedies  for 
interested  parties  in  the  event  that  a 
credit  union  allegedly  fails  to  adhere  to 
the  provisions  of  the  manual.  The  Board 
believes  that  the  normal  examination 
procedures  should  be  used  to  ensure 
compliance  with  the  regulation.  If  a 
violation  is  discovered  and  cannot  be 
handled  at  the  regional  level, 
appropriate  enforcement  actions  as  set 
forth  in  NCUA's  Regulations  and  the 
FCUA  will  be  initiated  by  the  Board. 

Two  commenters  requested  that 
NCUA  set  forth  procedures  for 
chartering  a  credit  union  for  the  primary 
purpose  of  making  business  loans.  A 
new  credit  union  that  wishes  to  be 
chartered  for  this  purpose  will  have  it 
included  in  its  charter  if  the  regional 
director  agrees  that  the  credit  union  can 
carry  out  that  objective. 

As  a  general  observation,  IRPS  99-1 
applies  only  to  federal  credit  unions, 
unless  otherwise  specified. 

DC.  Comiiients  From  Banks  and  Bank 
Trade  Organizations 

Briefly  summarized,  the  bank 
commenters  argued  that  NCUA  did  not 
interpret  CUMAA  correctly  and  that 
federal  credit  unions  should  be  subject 
to  taxation  like  banks.  In  general,  these 
commenters  opposed  the  definition  of 
occupational  common  bond,  reasonable 
proximity,  service  facility,  local 
community,  the  streamlined  approach 
for  community  charters  with 
populations  of  300.000  or  less  in  a 
single  political  jurisdiction,  capital 
adequacy  and  the  definition  of  low- 
income  credit  unions.  Some  of  these 


commenters  supported  NCUA's 
definition  of  "immediate  family 
members"  while  others  opposed  it.  Most 
of  the  commenters  believe  NCUA's 
definitions  and  standards  are  vague  and 
lack  clarity.  In  general  these 
commenters  argued  that  the  proposal 
defeats  the  concept  of  "meaningful 
affinity"  found  in  CUMAA. 

The  Board  has  considered  all  issues 
raised  by  these  commenters  and  has 
previously  addressed  the  major  issues  in 
this  preamble  since  other  commenters 
also  opposed  many  of  the  same 
provisions.  As  to  the  question  of 
taxation,  this  issue  was  legislatively 
addressed  in  CUMAA  at  Section  2.(4). 
which  states  that  "(cjredit  unions, 
unlike  many  other  participants  in  the 
financial  services  market,  are  exempt 
fi^m  Federal  and  most  State  taxes " 

Finally,  many  of  the  commenters 
stated  that  the  proposed  regulation  does 
nothing  to  encourage  the  formation  of 
separate  credit  unions  to  serve  groups  of 
fewer  than  3,000  persons.  The  Board 
strongly  disagrees  with  this  comment  In 
fact,  it  is  the  Board's  intent  that  any 
group  that  can  meet  the  economic 
advisability  requirements,  should  form 
its  own  credit  union.  The  Board  has 
simply  established  criteria  that  provides 
guidance  based  on  historical  experience 
relative  to  those  groups  that  may  have 
the  best  opportunity  to  succeed.  Every 
effort  will  be  made  to  encourage  new 
charters,  but  operational  feasibility  and 
requirements  are  valid  factors  and 
cannot  be  ignored  in  the  decision 
making  process. 

G.  Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  NCUA  to  prepare  an  analysis  to 
describe  any  significant  economic 
impact  a  regulation  may  have  on  a 
substantial  number  of  small  credit 
unions  (primarily  those  under  $1 
million  in  assets).  The  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  credit 
unions  and  therefore,  a  regulatory 
flexibility  analysis  is  not  required. 

Paperwork  Reduction  Act 

NCUA  has  previously  determined  that 
several  requirements  of  this  final  rule 
constitute  collections  of  information 
under  the  Paperwork  Reduction  Act. 
The  requirements  are  that  federal  credit 
unions:  (1)  complete  a  charter 
application  or  conversion  application: 
and  (2)  provide  written  requests  for 
changes  in  a  credit  union's  field  of 
membership.  These  documents  are 
necessary  to  ensure  the  s'afety  and 
soimdness  of  credit  luiions  as  well  as 
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ensuring  that  the  legal  requirements  of 
the  Act  have  been  met.  OUier  aspects  of 
this  final  rule  reduce  the  paperwork 
requirements  from  the  current  rule. 

It  is  NCUA's  view  that  some  aspects 
of  the  time  it  takes  a  credit  imion  to 
complete  a  charter  application,  charter 
amendment,  or  a  commimity  conversion 
or  expansion  application  is  not  a  burden 
created  by  this  regulation  but  is  the 
usual  and  customary  practice  in  the 
normal  operations  of  a  business  entity. 
However,  NCUA  estimated  that  it 
should  take  a  credit  union  an  average  of 
80  hours  to  develop  a  written  charter  or 
conversion  request.  NCUA  estimates 
that  it  will  receive  80  charter  or 
conversion  requests  in  any  given  year. 
The  annual  reporting  burden  would  be 
6.400  hours  to  comply  with  this 
requirement.  NCUA  also  estimates  that 
it  should  take  a  credit  union  an  average 
of  two  hours  to  provide  a  written 
request  for  changes  in  a  credit  union's 
field  of  membership.  NCUA  estimates 
that  it  will  receive  9,000  of  these 
requests  in  any  given  year.  The  annual 
reporting  burden  would  be  18,000  hours 
to  comply  with  this  requirement.  The 
total  annual  burden  hours  imposed  by 
the  proposed  rule  is  24,400  hours.  Two 
commenters  stated  that  the  average  of  80 
hours  to  develop  a  charter  conversion 
package  was  an  insufficient  amoimt  of 
time.  The  commenters  seem  to  confuse 
paperwork  requirements  with  oral 
communications  between  the  credit 
union  and  the  region.  The  Board 
disagrees  with  the  commenters'  analysis 
and  believes,  on  average,  this  time  is 
sufficient.  Furthermore,  the  Board 
believes  the  number  of  commimity 
charter  conversions  requests  and  select 
group  expansion  request  is  an  acciuate 
estimation. 

The  reporting  requirements  in  IRPS 
99-1  have  been  submitted  to  the  Office 
of  Management  and  Budget  for  approval 
and  the  OMB  niunber  will  be  published 
as  soon  as  it  received  by  NCUA.  Under 
the  Paperwork  Reduction  Act  of  1995, 
no  persons  are  required  to  respond  to  a 
collection  of  information  imless  it 
displays  a  valid  OMB  control  nimiber. 
The  control  number  will  be  displayed  in 
the  table  at  12  CFR  795. 

Executive  Order  12612 

Executive  Order  12612  requires 
NCUA  to  consider  the  effect  of  its 
actions  on  state  interests.  This  final  rule 
makes  no  significant  changes  with 
respect  to  state  credit  unions  and 
therefore,  will  not  materially  affect  state 
interests. 

Congressional  Review 

Congress,  by  statute,  has  determined 
that  NCUA's  definition  of  "immediate 
family  or  household"  as  well  as  NCUA's 


definition  of  a  "well-defined  local 
community,  neighborhood,  or  rural 
district,"  shall  be  treated  as  a  major  rule 
for  purposes  of  chapter  8  of  title  5 
United  States  Code.  OMB  has 
determined  that  the  remaining 
provisions  of  IRPS  99-1  do  not 
constitute  a  major  rule. 

List  of  Subjects  in  12  CFR  Part  701 

Credit,  Credit  imions.  Reporting  and 
recordkeeping  requirements. 

By  the  National  Credit  Union 
Administration  Board  on  December  17,  and 
December  22, 1998. 
Beticy  Baker, 
Secretary  of  the  Board. 

Accordingly,  NCUA  amends  12  CFR 
part  701  as  follows: 

PART  701— ORGANIZATION  AND 
OPERATION  OF  FEDERAL  CREDIT 
UNIONS 

1.  The  authority  citation  for  part  701 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1752(5),  1755, 1756, 
1757, 1759, 1761a,  1761b,  1766, 1767, 1782. 
1784, 1787, 1789.  Section  701.6  is  also 
authorized  by  31  U.S.C.  3717.  Section  701.31 
is  also  authorized  by  12  U.S.C  1601  et  seq., 
42  U.S.C.  1981  and  3601-3610.  Section 
701.35  is  also  authorized  by  12  U.S.C.  4311- 
4312. 

2.  Section  701.1  is  revised  to  read  as 
follows: 

§  701 . 1    Federal  credit  union  chartering, 
field  of  memtMrshIp  modifications,  and 
conversions. 

National  Credit  Union  Administration 
pohcies  concerning  chartering,  field  of 
membership  modifications,  and 
conversions  are  set  forth  in  Interpretive 
Ruling  and  Policy  Statement  99-1, 
Chartering  and  Field  of  Membership 
PoUcy.  Copies  may  be  obtained  by. 
contacting  NCUA  at  the  address  found 
in  §  790.2  of  this  chapter.  The  IRPS  is 
incorporated  into  this  section. 
(Approved  by  the  Office  of  Management 
and  Budget  under  control  nimiber  3133- 
0015.) 

IRPS  99-1— (Added] 

Note:  The  text  of  the  Interpretive  Ruling 
and  Policy  Statement  (IRPS  99-1)  does  not 
appear  in  the  Code  of  Federal  Regulations. 

3.  IRPS  99-1  is  added  to  read  as 
follows: 

CHAPTER  1— FEDERAL  CREDIT  UNION 
CHARTERING 

I— Goab  of  NCUA  Chartering  Policy 

The  National  Credit  Union 
Administration's  (NCUA)  chartering  and 
field  of  membership  policies  are 
directed  toward  achieving  the  following 
goals: 

•  To  encourage  the  formation  of 
credit  unions; 


•  To  uphold  the  provisions  of  the 
Federal  Credit  Union  Act; 

•  To  promote  thrift  and  credit 
extension; 

•  To  promote  credit  luiion  safety  and 
soundness;  and 

•  To  make  quality  credit  union 
service  available  to  all  eligible  persons. 

NCUA  may  grant  a  charter  to  single 
occupational/associational  groups, 
multiple  groups,  or  communities  if: 

•  liie  occupational,  associational,  or 
multiple  groups  possess  an  appropriate 
common  bond  or  the  commimity 
represents  a  well-defined  local 
community,  neighborhood,  or  rural 
district; 

•  The  subscribers  are  of  good 
character  and  are  fit  to  represent  the 
proposed  credit  union;  and 

•  The  establishment  of  the  credit 
union  is  economically  advisable. 

Generally,  these  are  the  primary 
criteria  that  NCUA  will  consider.  In 
imusual  circumstances,  however,  NCUA 
may  examine  other  factors,  such  as 
other  federal  law  or  public  policy,  in 
deciding  if  a  charter  should  be 
approved. 

Unless  otherwise  noted,  the  policies 
outlined  in  this  manual  apply  only  to 
federal  credit  imions. 

n — ^Tjrpes  of  Charters 

The  Federal  Credit  Union  Act 
recognizes  three  types  of  federal  credit 
union  charters — single  common  bond 
(occupational  and  associational), 
multiple  common  bond  (more  than  one 
group  each  having  a  common  bond  of 
occupation  or  association),  and 
commimity. 

The  requirements  that  must  be  met  to 
charter  a  federal  credit  union  are 
described  in  Chapter  2.  Special  rules  for 
credit  unions  serving  low-income 
groups  are  described  in  Chapter  3. 

If  a  federal  credit  union  charter  is 
granted.  Section  5  of  the  charter  will 
describe  the  credit  union's  field  of 
membership,  which  defines  those 
persons  and  entities  eligible  for 
membership.  Generally,  federal  credit 
unions  are  only  able  to  grant  loans  and 
provide  services  to  persons  within  the 
field  of  membership  who  have  become 
members  of  the  credit  union. 

in — Subscribers 

Federal  credit  unions  are  generally 
organized  by  persons  who  volunteer 
their  time  and  resources  and  are 
responsible  for  determining  the  interest, 
commitment,  and  economic  advisability 
of  forming  a  federal  credit  union.  The 
organization  of  a  successful  federal 
credit  union  takes  considerable 
planning  and  dedication. 
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Persons  interested  in  organizing  a 
federal  credit  union  should  contact  one 
of  the  credit  union  trade  associations  or 
the  NCUA  regional  office  serving  the 
state  in  which  the  credit  union  will  be 
organized.  Lists  of  NCUA  offices  and 
credit  union  trade  associations  are 
shown  in  the  appendices.  NCUA  will 
provide  information  to  groups  interested 
in  pursuing  a  federal  charter  and  will 
assist  them  in  contacting  an  organizer. 

While  anyone  may  organize  a  credit 
union,  a  person  with  training  and 
Bxperience  in  chartering  new  federal 
credit  unions  is  generally  the  most 
affective  organizer.  However,  extensive 
involvement  by  the  group  desiring 
[3«dit  union  service  is  essential. 

The  functions  of  the  organizer  are  to 
jrovide  direction,  guidance,  and  advice 
)n  the  chartering  process.  The  organizer 
ilso  provides  the  group  with 
nformation  about  a  credit  imion's 
unctions  and  purpose  as  well  as 
:echnical  assistance  in  preparing  and 
submitting  the  charter  application. 
!]lose  communication  and  cooperation 
jetween  the  organizer  and  the  proposed 
members  are  critical  to  the  chartering 
irocess. 

The  Federal  Credit  Union  Act  requires 
hat  seven  or  more  natural  persons — ^the 
'subscribers" — present  to  NCUA  for 
ipproval  a  sworn  organization 
certificate  stating  at  a  minimum: 

•  The  name  oi  the  proposed  federal 
Tedit  union; 

•  The  location  of  the  proposed  federal 
ledit  union  and  the  territory  in  which 

t  will  operate; 

•  The  names  and  addresses  of  the 
iubscribers  to  the  certificate  and  the 
lumber  of  shares  subscribed  by  each; 

•  The  initial  par  value  of  the  shares; 

•  The  detailed  proposed  field  of 
nembership;  and 

•  The  fact  that  the  certificate  is  made 
o  enable  such  persons  to  avail 
hemselves  of  the  advantages  of  the 
federal  Credit  Union  Act. 

False  statements  on  any  of  the 
:  equired  documentation  filed  in 
I  >btaining  a  federal  credit  union  charter 
1  nay  be  grounds  for  federal  criminal 
>rosecution. 

V — Economic  Advisability 

V.A— General 

Before  chartering  a  federal  credit 
1  inion,  NCUA  must  be  satisfied  that  the 
i  nstitution  will  be  viable  and  that  it  will 
provide  needed  services  to  its  members. 
Economic  advisability,  which  is  a 
determination  that  a  potential  charter 
^  vill  have  a  reasonable  opportunity  to 
ucceed,  is  essential  in  order  to  qualify 
|or  a  credit  union  charter. 

NCUA  will  conduct  an  independent 
ikn-site  investigation  of  each  charter 


application  to  ensure  that  the  proposed 
credit  union  can  be  successful.  In 
general,  the  success  of  any  credit  union 
depends  on:  (a)  the  character  and  fitness 
of  management;  (b)  the  depth  of  the 
members'  support;  and  (c)  present  and 
projected  market  conditions. 

IV. B — Proposed  Management 's 
Character  and  Fitness 

The  Federal  Credit  Union  Act  requires 
NCUA  to  ensure  that  the  subscribers  are 
of  good  "general  character  and  fitness." 
Prospective  officials  and  employees  will 
be  the  subject  of  credit  and  background 
investigations.  The  investigation  report 
must  demonstrate  each  applicant's 
ability  to  effectively  handle  financial 
matters.  Employees  and  officials  should 
also  be  competent,  Experienced,  honest 
and  of  good  character.  Factors  that  may 
lead  to  disapproval  of  a  prospective 
official  or  employee  include  criminal 
convictions,  indictments,  and  acts  of 
fi-aud  and  dishonesty.  Further,  factors 
such  as  serious  or  unresolved  past  due 
credit  obligations  and  bankruptcies 
disclosed  during  credit  checks  may 
disqualify  an  individual. 

NCUA  also  needs  reasonable 
assurance  that  the  management  team 
will  have  the  requisite  skills — 
particularly  in  leadership  and 
accounting — and  the  commitment  to 
dedicate  the  time  and  effort  needed  to 
make  the  proposed  federal  credit  union 
a  success. 

Section  701.14  of  NCUA's  Rules  and 
Regulations  sets  forth  the  procedures  for 
NCUA  approval  of  officials  of  newly 
chartered  credit  unions.  If  the 
application  of  a  prospective  official  or 
employee  to  serve  is  not  acceptable  to 
the  regional  director,  the  group  can 
propose  an  alternate  to  act  in  that 
individual's  place.  If  the  charter 
applicant  feels  it  is  essential  that  the 
disqualified  individual  be  retained,  the 
individual  may  appeal  the  regional 
director's  decision  to  the  NCUA  Board. 
If  an  appeal  is  pursued,  action  on  the 
application  may  be  delayed.  If  the 
appeal  is  denied  by  the  NCUA  Board,  an 
acceptable  new  applicant  must  be 
provided  before  the  charter  can  be 
approved. 

IV. C— Member  Support 

Economic  advisability  is  a  major 
factor  in  determining  whether  the  credit 
union  will  be  chartered.  An  important 
consideration  is  the  degree  of  support 
ft-om  the  field  of  membership.  The 
charter  applicant  must  be  able  to 
demonstrate  that  membership  support  is 
sufficient  to  ensure  viability. 

NCUA  has  not  set  a  minimum  field  of 
membership  size  for  chartering  a  federal 
credit  union.  Consequently,  groups  of 


any  size  may  apply  for  a  credit  union 
charter  and  be  approved  if  they 
demonstrate  economic  advisability. 
However,  it  is  important  to  note,  that 
often  the  size  of  the  group  is  indicative 
of  the  potential  for  success.  For  that 
reason,  a  charter  application  with  fewer 
than  3,000  primary  potential  members 
(e.g.,  employees  of  a  corporation  or 
members  of  an  association)  may  not  be 
economically  advisable.  This  is 
particularly  true  for  groups  of  200  or 
less  primary  potential  members. 
Therefore,  a  charter  applicant  with  a 
proposed  field  of  membership  of  fewer 
than  3,000  primary  potential  members 
may  have  to  provide  more  support  than 
an  applicant  with  a  larger  field  of 
membership.  For  example,  a  small 
occupational  or  associational  group  may 
be  required  to  demonstrate  a 
commitment  for  long-term  support  irom 
the  sponsor. 

IV. D— Present  and  Future  Market 
Conditions — Business  Plan 

The  ability  to  provide  effective  service 
to  members,  compete  in  the 
marketplace,  and  to  adapt  to  changing 
market  conditions  are  key  to  the 
survival  of  any  enterprise.  Before  NCUA 
will  charter  a  credit  union,  a  business 
plan  based  on  realistic  and  supportable 
projections  and  assumptions  must  be 
submitted. 

The  business  plan  should  contain,  at 
a  minimum,  the  following  elements: 

•  Mission  statement; 

•  Analysis  of  market  conditions, 
including  if  applicable,  geographic, 
demographic,  employment,  income, 
housing,  and  other  economic  data; 

•  Identify  any  overlapped  credit 
unions  (discussed  in  Chapter  2).  This 
does  not  apply  to  community  charter 
applicants; 

•  Evidence  of  member  support; 

•  Goals  for  shares,  loans,  and  for 
number  of  members; 

•  Financial  services  needed/desired; 

•  Financial  services  to  be  provided  to 
members  of  all  segments  within  the 
field  of  membership; 

•  How/when  services  are  to  be 
implemented; 

•  Organizational/management  plan 
addressing  qualification  and  planned 
training  of  officials/employees; 

•  Continuity  plan  for  directors, 
committee  members  and  management 
staff; 

•  Operating  facilities,  to  include 
office  space/equipment  and  supplies, 
safeguarding  of  assets,  insurance 
coverage,  etc.; 

•  Type  of  record  keeping  and  data 
processing  system; 

•  Detailea  semiannual  pro  forma 
financial  statements  (balance  sheet. 
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income  and  expense  projections)  for  1st 
and  2nd  year,  including  assiunptions — 
e.g.,  loan  and  dividend  rates; 

•  Plans  for  operating  independently; 

•  Written  policies  (shares,  lending, 
investments,  funds  management,  capital 
accumulation,  dividends,  collections, 
etc.); 

•  Source  of  funds  to  pay  expenses 
during  initial  months  of  operation, 
including  any  subsidies,  assistance,  etc., 
and  terms  or  conditions  of  such 
resources;  and 

•  Evidence  of  sponsor  commitment 
(or  other  source  of  support)  if  subsidies 
are  critical  to  success  of  the  federal 
credit  imion.  Evidence  may  be  in  the 
form  of  letters,  contracts,  financial 
statements  from  the  sponsor,  and  any 
other  such  document  on  which  the 
proposed  federal  credit  union  can 
substantiate  its  projections. 

While  the  business  plan  may  be 
prepared  with  outside  assistance,  the 
subscribers  and  proposed  officials  must 
understand  and  support  the  submitted 
business  plan. 

V — Steps  in  Organizing  a  Federal 
Credit  Union 

V.A— Getting  Started 

Following  the  guidance  contained 
throughout  this  policy,  the  organizers 
should  submit  wording  for  the  proposed 
field  of  membership  (the  persons, 
organizations  and  other  legal  entities  the 
credit  union  will  serve)  to  NCUA  early 
in  the  application  process  for  written 
preliminary  approval.  The  proposed 
field  of  membership  must  meet  all 
common  bond  or  community 
requirements. 

Once  the  field  of  membership  has 
been  given  preliminary  approval,  and 
the  organizer  is  satisfied  the  application 
has  merit,  the  organizer  should  conduct 
an  organizational  meeting  to  elect  seven 
to  ten  persons  to  serve  as  subscribers. 
The  subscribers  should  locate  willing 
individuals  capable  of  serving  on  the 
board  of  directors,  credit  committee, 
supervisory  committee,  and  as  chief 
operating  officer/manager  of  the 
proposed  credit  union. 

Subsequent  organizational  meetings 
may  be  held  to  discuss  the  progress  of 
the  charter  investigation,  to  announce 
the  proposed  slate  of  officials,  and  to 
respond  to  any  questions  posed  at  these 
meetings. 

If  NCUA  approves  the  charter 
application,  the  subscribers,  as  their 
final  duty,  will  elect  the  board  of 
directors  of  the  proposed  federal  credit 
union.  The  new  board  of  directors  will 
then  appoint  the  supervisory  committee. 


V.B — Charter  Application 
Documentation 

V.B.I— General 

As  discussed  previously  in  this 
Chapter,  the  organizer  of  a  federal  credit 
union  charter  must,  at  a  minimum, 
provide  evidence  that: 

•  The  group(s)  possesses  an 
appropriate  common  bond  or  the 
geographical  area  to  be  served  is  a  well- 
defined  local  community, 
neighborhood,  or  rural  district; 

•  The  subscribers,  prospective 
officials,  and  employees  are  of  good 
character  and  fitness;  and 

•  The  establishment  of  the  credit 
union  is  economically  advisable. 

As  part  of  the  application  process,  the 
organizer  must  submit  the  following 
forms,  which  are  available  in  Appendix 
D  of  this  Manual: 

•  Federal  Credit  Union  Investigation 
Report,  NCUA  4001; 

•  Organization  Certificate,  NCUA 
4008; 

•  Report  of  Official  and  Agreement  to 
Serve,  NCUA  4012; 

•  Application  and  Agreements  for 
Insurance  of  Accounts,  NCUA  9500;  and 

•  Certification  of  Resolutions,  NCUA 
9501. 

•  Each  of  these  forms  is  described  in 
more  detail  in  the  following  sections. 

V.B.2— Federal  Credit  Union 
Investigation  Report,  NCUA  4001 

The  application  for  a  new  federal 
credit  union'will  be  submitted  on 
NCUA  4001.  (State-chartered  credit 
unions  applying  for  conversion  to 
federal  charter  will  use  NCUA  4000.  See 
Chapter  4  for  a  full  discussion.)  The 
organizer  is  required  to  certify  the 
information  and  recommend  approval 
or  disapproval,  based  on  the 
investigation  of  the  request.  Instructions 
and  guidance  for  completing  the  form 
are  provided  on  the  reverse  side  of  the 
form. 

V.B. 3— Organization  Certificate,  NCUA 
4008 

This  document,  which  must  be 
completed  by  the  subscribers,  includes 
the  seven  criteria  established  by  the 
Federal  Credit  Union  Act.  NCUA  staff 
assigned  to  the  case  will  assist  in  the 
proper  completion  of  this  document. 

V.B.4— Report  of  Official  and 
Agreement  to  Serve,  NCUA  4012 

This  form  documents  general 
background  information  of  each  official 
and  employee  of  the  proposed  federal 
credit  union.  Each  official  and  employee 
must  complete  and  sign  this  form.  The 
organizer  must  review  each  of  the 
NCUA  4012s  for  elements  that  would 


prevent  the  prospective  official  or 
employee  from  serving.  Further,  such 
factors  as  serious,  unresolved  past  due 
credit  obligations  and  bankruptcies 
disclosed  during  credit  checks  may 
disqualify  an  individual. 

V.B.5 — Application  and  Agreements  for 
Insurance  of  Accounts,  NCUA  9500 

This  document  contains  the 
agreements  with  which  federal  credit 
unions  must  comply  in  order  to  obtain 
National  Credit  Union  Share  Insurance 
Fund  (NCUSIF)  coverage  of  member 
accounts.  The  document  must  be 
completed  and  signed  by  both  the  chief 
executive  officer  and  chief  financial 
officer.  A  federal  credit  union  must 
qualify  for  federal  share  insurance. 

V.B.6 — Certification  of  Resolutions, 
NCUA  9501 

This  document  certifies  that  the  board 
of  directors  of  the  proposed  federal 
credit  union  has  resolved  to  apply  for 
NCUSIF  insurance  of  member  accounts 
and  has  authorized  the  chief  executive 
officer  and  recording  officer  to  execute 
the  Application  and  Agreements  for 
Insurance  of  Accounts.  This  form  must 
be  signed  by  both  the  chief  executive 
officer  and  recording  officer  of  the 
proposed  federal  credit  union. 

VI — Name  Selection 

It  is  the  responsibility  of  the  federal 
credit  union  organizers  or.officials  of  an 
existing  credit  union  to  ensure  that  the 
proposed  federal  credit  union  name  or 
federal  credit  union  name  change  does 
not  constitute  an  infringement  on  the 
name  of  any  corporation  in  its  trade 
area.  This  responsibility  also  includes 
researching  any  service  marks  or 
trademarks  used  by  any  other 
corporation  (including  credit  unions)  in 
its  trade  area.  NCUA  will  ensure,  to  the 
extent  possible,  that  the  credit  union's 
name: 

•  Is  not  already  being  officially  used 
by  another  federal  credit  union; 

•  Will  not  be  confused  with  NCUA  or 
another  federal  or  state  agency,  or  with 
another  credit  union;  and 

•  Does  not  include  misleading  or 
inappropriate  language. 

Tne  last  three  words  in  the  name  of 
every  credit  union  chartered  by  NCUA 
must  be  "Federal  Credit  Union." 

The  word  "community,"  while  not 
required,  can  only  be  included  in  the 
name  of  federal  credit  imions  that  have 
been  granted  a  community  charter. 

VII— NCUA  Review 

VILA— General 

Once  NCUA  receives  a  complete 
charter  application  package,  an 
acknowledgment  of  receipt  will  be  sent 
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to  the  organizer.  At  some  point  during 
the  review  process,  a  staff  member  will 
be  assigned  to  perform  an  on-site 
contact  with  the  proposed  officials  and 
others  having  an  interest  in  the 
iroposed  federal  credit  union. 
hlCUA  staff  will  review  the 
ipplication  package  and  verify  its 
iccuracy  and  reasonableness.  A  staff 
member  will  inquire  into  the  financial 
nanagement  experience  and  the 
suitability  and  commitment  of  the 
iroposed  officials  and  employees,  and 
vill  make  an  assessment  of  economic 
idvisability.  The  staff  member  will  also 
Movide  guidance  to  the  subscribers  in 
he  proper  completion  of  the 
Jreanization  Certificate,  NCUA  4008. 

Credit  and  background  investigations 
nay  be  conducted  concurrently  by 
>iICUA  with  other  work  being  performed 
>y  the  organizer  and  subscribers  to 
educe  the  likelihood  of  delays  in  the 
iiarteringprocess. 

The  staff  member  will  analyze  the 
wospective  credit  union's  business  plan 
or  realistic  projections,  attainable  goals, 
idequate  service  to  all  segments  of  the 
ield  of  membership,  sufficient  start-up 
capital,  and  time  commitment  by  the 
)roposed  officials  and  employees.  Any 
:oncems  will  be  reviewed  with  the 
)rganizer  and  discussed  with  the 
>rospective  credit  union's  officials. 
Additional  on-site  contacts  by  NCUA 
staff  may  be  necessary.  The  organizer 
i  ind  subscribers  will  be  expected  to  take 
he  steps  necessary  to  resolve  any  issues 
I  >r  concerns.  Such  resolution  efforts  may 
I  lelay  processing  the  application. 

NCUA  staff  will  then  make  a 
:  ecomraendation  to  the  regional  director 
]  egarding  the  charter  application.  The 
1  ecommendation  may  include  specific 
>rovisions  to  be  included  in  a  Letter  of 
Jnderstanding  and  Agreement.  In  most 
( ases,  NCUA  will  require  the 
irospective  officials  to  adhere  to  certain 
(perational  guidelines.  Generally,  the 
1  igreement  is  for  a  limited  term  of  two 
0  four  years.  A  sample  Letter  of 
Jnderstanding  and  Agreement  is  foimd 
;  n  Appendix  B. 

ni.B—Re^onal  Director  Approval 

Once  approved,  the  board  of  directors 
(if  the  newly  formed  federal  credit  union 
1  idll  receive  a  signed  charter  and 
Standard  bylaws  from  the  regional 
director.  Additionally,  the  officials  will 
1  le  advised  of  the  name  of  the  examiner 
{ssigned  responsibility  for  supervising 
i  nd  examining  the  credit  union. 

U.C—Re^onal  Director  Disapproval 

When  a  regional  director  disapproves 
f  ny  charter  application,  in  whole  or  in 
I  lart,  the  organizer  will  be  informed  in 
\  niting  of  the  specific  reasons  for  the 


disapproval.  Where  applicable,  the 
regional  director  will  provide 
information  concerning  options  or 
suggestions  that  the  applicant  could 
consider  for  gaining  approval  or 
otherwise  acquiring  credit  union 
service.  The  letter  of  denial  will  include 
the  procedures  for  appealing  the 
decision. 

VII.D— Appeal  of  Regional  Director 
Decision 

If  the  regional  director  denies  a 
charter  application,  in  whole  or  in  part, 
that  decision  may  be  appealed  to  the 
NCUA  Board.  An  appeal  must  be  sent  to 
the  appropriate  regional  office  within  60 
days  of  the  date  of  denial  and  must 
address  the  specific  reasons  for  denial. 
The  regional  director  will  then  forward 
the  appeal  to  the  NCUA  Board.  NCUA 
central  office  stan^  will  make  an 
independent  review  of  the  facts  and 
present  the  appeal  with  a 
recommendation  to  the  NCUA  Board. 

Before  appealing,  the  prospective 
group  may,  within  30  days  of  the  denial, 
provide  supplemental  information  to 
the  regional  director  for  reconsideration. 
The  request  will  not  be  considered  as  an 
appeal,  but  as  a  request  for 
reconsideration  by  the  regional  director. 
The  regional  director  will  have  30  days 
&t)m  the  date  of  the  receipt  of  the 
request  for  reconsideration  to  make  a 
final  decision.  If  the  charter  application 
is  again  denied,  the  group  may  proceed 
with  the  appeal  process  within  60  days 
of  the  date  of  the  last  denial. 

VILE — Conunencement  of  Operations 

Assistance  in  commencing  operations 
is  generally  available  throu^  the 
various  credit  union  trade  organizations 
listed  in  Appendix  E. 

All  new  federal  credit  unions  are  also 
encouraged  to  establish  a  mentor 
relationship  with  a  knowledgeable, 
experienced  credit  union  individual  or 
an  existing,  well-operated  credit  union. 
The  mentor  should  provide  guidance 
and  assistance  to  the  new  credit  union 
through  attendance  at  meetings  and 
general  oversight  review.  Upon  request, 
NCUA  will  provide  assistance  in  finding 
a  qualified  mentor. 

VIII — Future  Supervision 

Each  federal  credit  union  will  be 
examined  regularly  by  NCUA  to 
determine  that  it  remains  in  compliance 
with  applicable  laws  and  regulations 
and  to  determine  that  it  does  not  pose 
undue  risk  to  the  NCUSIF.  The 
examiner  will  contact  the  credit  union 
officials  shortly  after  approval  of  the 
charter  in  order  to  arrange  for  the  initial 
examination  (usually  within  the  first  six 
months  of  operation). 


The  examiner  will  be  responsible  for 
monitoring  the  progress  of  the  credit 
union  and  providing  the  necessary 
advice  and  guidance  to  ensure  it  is  in 
compliance  with  applicable  laws  and 
regulations.  The  examiner  will  also 
monitor  compliance  with  the  terms  of 
any  required  Letter  of  Understanding 
and  Agreement.  Typically,  the  examiner 
will  require  the  credit  union  to  submit 
copies  of  monthly  board  minutes  and 
financial  statements. 

The  Federal  Credit  Union  Act  requires 
all  newly  chartered  credit  unions,  up  to 
two  years  after  the  charter  anniversary 
date,  to  obtain  NCUA  approval  prior  to 
appointment  of  any  new  board  member, 
credit  or  supervisory  committee 
member,  or  senior  executive  officer. 
Section  701.14  of  the  NCUA  Rules  and 
Regulations  sets  forth  the  notice  and 
application  requirements.  If  NCUA 
issues  a  Notice  of  Disapproval,  the 
newly  chartered  credit  imion  is 
prohibited  from  making  the  change. 

NCUA  may  disapprove  an  individual 
serving  as  a  director,  committee  member 
or  senior  executive  officer  if  it  finds  that 
the  competence,  experience,  character, 
or  integrity  of  the  individual  indicates  it 
would  not  be  in  the  best  interests  of  the 
members  of  the  credit  imion  or  of  the 
public  to  permit  the  individual  to  be 
employed  by  or  associated  with  the 
credit  union.  If  a  Notice  of  Disapproval 
is  issued,  the  credit  union  may  appeal 
the  decision  to  the  NCUA  Board. 

DC— Corporate  Federal  Credit  Unions 

A  corporate  federal  credit  union  is 
one  that  is  operated  primarily  for  the 
purpose  of  serving  other  credit  unions. 
Corporate  federal  credit  unions  operate 
under  and  are  administered  by  the 
NCUA  Office  of  Corporate  Credit 
Unions. 

X — Groups  Seeking  Credit  Union 
Service 

NCUA  will  attempt  to  assist  any 
group  in  chariering  a  credit  union  or 
joining  an  existing  credit  union.  If  the 
group  is  not  eligible  for  federal  credit 
union  service,  NCUA  will  refer  the 
group  to  the  appropriate  state 
supervisory  auUiority  where  different 
requirements  may  apply. 

XI — Field  of  Membership  Designations 

NCUA  will  designate  a  credit  union 
based  on  the  following  criteria: 

Single  Occupational:  If  a  credit  union 
serves  a  single  occupational  sponsor, 
such  as  ABC  Corporation,  it  will  be 
designated  as  an  occupational  credit 
union. 

Single  Associational:  If  a  credit  union 
serves  a  single  associational  sponsor, 
such  as  the  Knights  of  Columbus,  it  will 
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be  designated  as  an  associational  credit 
union. 

Multiple  Common  Bond:  If  a  credit 
union  serves  more  than  one  group,  each 
of  which  has  a  common  bond  of 
occupation  and/or  association,  it  will  be 
designated  as  a  multiple  common  bond 
credit  union. 

Community:  All  commimity  credit 
unions  will  be  designated  as  such, 
followed  by  a  description  of  their 
geographic  boundaries  (e.g.  city  or 
county). 

Credit  imions  desiring  to  confirm  or 
submit  an  application  to  change  their 
designations  should  contact  the 
appropriate  NCUA  regional  office. 

XII — Serving  Foreign  Nationals 

Federal  credit  unions  are  permitted  to 
serve  foreign  nationals  within  their  field 
of  membership  wherever  they  reside 
provided  they  have  the  ability, 
resources,  and  management  expertise  to 
serve  such  persons.  Before  a  credit 
union  serves  foreign  nationals  outside 
the  United  States  it  must  submit  a 
business  plan  and  must  have  prior 
written  approval  of  the  regional 
director.  The  business  plan  must 
explain  in  detail  the  types  of  loan 
products  that  will  be  offered  and  any 
written  policies  regarding  collection  and 
collateral  involving  loans  to  foreign 
nationals  residing  overseas  and  any 
written  restrictions  regarding  loan 
repayment  if  a  foreign  national  leaves 
the  field  of  membership.  If  safety  and 
soundness  concerns  exist,  the  regional 
director  may  limit  a  federal  credit 
union's  ability  to  offer  specific  types  of 
services  to  foreign  nationals  living 
overseas  that  are  within  the  credit 
union's  field  of  membership. 

A  federal  credit  union  can  only 
establish  a  service  facility  outside  the 
United  States  as  long  as  the  service 
facility  is  located  on  a  United  States 
military  installation  or  United  States 
embassy.  NCUA  policy  prohibits  the 
establishment  of  a  federal  credit  union 
on  foreign  soil  for  the  primary  purpose 
of  serving  the  citizens  of  a  foreign 
nation. 

CHAPTER  2— FIELD  OF  MEMBERSHIP 
REQUIREMENTS  FOR  FEDERAL  CREDIT 
UNIONS 

I — Introduction 

LA.  1 — General 

As  set  forth  in  Chapter  1,  the  Federal 
Credit  Union  Act  provides  for  three 
types  of  federal  credit  imion  charters — 
single  common  bond  (occupational  or 
associational),  multiple  common  bond 
(multiple  groups),  and  community. 
Section  109  (12  U.S.C.  1759)  of  the 
Federal  Credit  Union  Act  sets  forth  the 


membership  criteria  for  each  of  these 
three  types  of  credit  unions. 

The  field  of  membership,  which  is 
specified  in  Section  5  of  the  charter, 
defines  those  persons  and  entities 
eligible  for  membership.  A  single 
common  bond  federal  credit  union 
consists  of  one  group  which  has  a 
common  bond  of  occupation  or 
association.  A  multiple  common  bond 
federal  credit  union  consists  of  more 
than  one  group,  each  of  which  has  a 
common  bond  of  occupation  or 
association.  A  community  federal  credit 
union  consists  of  persons  or 
organizations  within  a  well-defined 
local  community,  neighborhood,  or 
rural  district. 

Once  chartered,  a  federal  credit  union 
can  amend  its  field  of  membership; 
however,  the  same  common  bond  or 
community  requirements  for  chartering 
the  credit  union  must  be  satisfied.  Since 
there  are  differences  in  the  three  types 
of  charters,  special  rules  which  are  fully 
discussed  in  the  following  sections  of 
this  Chapter  may  apply  to  each. 

I.A.2 — Special  Low-Income  Rules 

Generally,  federal  credit  unions  can 
only  grant  loans  and  provide  services  to 
persons  who  have  joined  the  credit 
union.  The  Federal  Credit  Union  Act 
states  that  one  of  the  purposes  of  federal 
credit  unions  is  "to  serve  the  productive 
and  provident  credit  needs  of 
individuals  of  modest  means." 
Although  field  of  membership 
requirements  are  applicable,  special 
rules  set  forth  in  Chapter  3  may  apply 
to  low-income  designated  credit  unions 
and  those  credit  unions  assisting  low- 
income  groups  or  to  a  federal  credit 
union  that  adds  an  underserved 
community  to  its  field  of  membership. 

II— Occupational  Common  Bond 

ILA — General 

A  single  occupational  common  bond 
federal  credit  union  may  include  in  its 
field  of  membership  all  persons  and 
entities  who  share  that  common  bond. 
NCUA  permits  a  person's  membership 
eligibility  in  a  single  occupational 
common  bond  group  to  be  established 
in  four  ways: 

•  Employment  (or  a  long-term 
contractual  relationship  equivalent  to 
employment)  in  a  single  corporation  or 
other  legal  entity  makes  that  person  part 
of  an  single  occupational  common  bond; 

•  Employment  in  a  corporation  or 
other  legal  entity  with  a  controlling 
ownership  interest  (which  shall  not  be 
less  than  10  percent)  in  or  by  another 
legal  entity  makes  that  person  part  of  a 
single  occupational  common  bond; 

•  Employment  in  a  corporation  or 
other  legal  entity  which  is  related  to 


another  legal  entity  (such  as  a  company 
under  contract  and  possessing  a  strong 
dependency  relationship  with  another 
company)  makes  that  person  part  of  a 
single  occupational  common  bond;  or 

•  Employment  or  attendance  at  a 
school  makes  that  person  part  of  a  single 
occupational  common  bond. 

A  geographic  limitation  is  not  a 
requirement  for  a  single  occupational 
common  bond.  However,  for  purposes 
of  describing  the  field  of  membership, 
the  geographic  areas  being  served  will 
be  included  in  the  charter.  For  example: 

•  Employees,  officials,  and  persons 
who  work  regularly  under  contract  in 
Miami,  Florida  for  ABC  Corporation  or 
the  subsidiaries  listed  below; 

•  Employees  of  ABC  Corporation  who 
are  paid  from  .  .  .; 

•  Employees  of  ABC  Corporation  who 
are  supervised  from  .  .  .; 

•  Employees  of  ABC  Corporation  who 
are  headouartered  in  .  .  .;  and/or 

•  Employees  of  ABC  Corporation  who 
work  in  the  United  States. 

So  that  NCUA  may  monitor  any 
potential  field  of  membership  overlaps, 
each  group  to  be  served  (e.g.,  employees 
of  subsidiaries,  fi^nchisees,  and 
contractors)  must  be  separately  listed  in 
Section  5  of  the  charter. 

The  corporate  or  other  legal  entity 
(i.e.,  the  employer)  may  also  be 
included  in  the  common  bond — e.g., 
"ABC  Corporation."  The  corporation  or 
legal  entity  will  be  defined  in  the  last 
clause  in  Section  5  of  the  credit  union's 
charter. 

A  charter  applicant  must  provide 
documentation  to  establish  that  the 
single  occupational  common  bond 
requirement  has  been  met. 

Some  examples  of  a  single 
occupational  common  bond  are: 

•  Employees  of  the  Hunt    , 
Manufacturing  Company  who  work  in 
West  Chester.  Pennsylvania,  (common 
bond — same  employer  with  geographic 
definition);' 

•  Employees  of  the  Buffalo 
Manufacturing  Company  who  work  in 
the  United  States,  (common  bond — 
same  employer  with  geographic 
definition); 

•  Employees,  elected  and  appointed 
officials  of  municipal  government  in 
Parma,  Ohio,  (common  bond — same 
employer  with  geographic  definition); 

•  Employees  of  Johnson  Soap 
Company  and  its  majority  owned 
subsidiary,  Johnson  "roothpaste 
Company,  who  work  in,  are  paid  from, 
are  supervised  firom,  or  are 
headquartered  in  Augusta  and  Portland, 
Maine,  (common  bond — parent  and 
subsidiary  company  with  geographic 
definition); 

•  Employees  of  MMLLJS  contractor 
who  work  regularly  at  the  U.S.  Naval 
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Shipyard  in  Bremerton,  Washington, 
common  bond — employees  of 
:ontractors  with  geographic  definition); 

•  Employees,  doctors,  medical  staff, 

<  echnicians,  medical  and  nursing 

!  tudents  who  work  in  or  are  paid  from 
1  he  Newport  Beach  Medical  Center, 
Newport  Beach,  California,  (single 
corporation  with  geographic  definition); 
Employees  of  JLS,  Incorporated  and 
MJM,  Incorporated  working  for  the  LKM 

oint  Venture  Company  in  Catalina 

sland,  California,  (common  bond — 
!  ame  employer — ongoing  dependent 
lelationship); 

Employees  of  and  students 
1  ittending  Georgetown  University. 

common  bond — same  occupation);  or 
Employees  of  all  the  schools 

upervised  by  the  Timbrook  Board  of 

iducation  in  Timbrook,  Georgia. 
:ommon  bond — same  employer). 
Some  Examples  of  insufnciently 
eHned  single  occupational  common 
.  onds  are: 

Employees  of  manufacturing  firms 
ki  Seattle,  Washington,  (no  defined 
I  ccupational  sponsor); 

Persons  employed  or  working  in 
(>hicago,  Illinois,  (no  occupational 
i|ommon  bond); 

Employees  of  all  colleges  and 
Universities  in  the  State  of  Texas,  (not 
i  1  single  occupational  common  bond);  or 

Employees  of  Timbrook  School 
t)istrict  and  Swanbrook  School  District, 
i  1  Bums,  Georgia,  (not  a  single 

<  ccupational  common  bond). 

I.& — Occupational  Common  Bond 
lendments 

'.B.l— General 

Section  5  of  every  single  occupational 
I  sderal  credit  union's  charter  defines  the 
■eld  of  membership  the  credit  union 
oan  legally  serve.  Only  those  persons  or 
Bgal  entities  specified  in  the  Held  of 
I  membership  can  be  served.  There  are  a 
I  lumber  of  instances  in  which  Section  5 
I  lust  be  amended  by  NCUA. 

First,  a  new  group  sharing  the  credit 
I  nion's  common  bond  is  added  to  the 
f  eld  of  membership.  This  may  occur 
t  irough  agreement  between  the  group 
i  nd  the  credit  union  directly,  or  through 

merger,  corporate  acquisition, 
burchase  and  assumption  (P&A),  or 
Eipin-off. 

Second,  if  the  entire  field  of 
r  membership  is  acquired  by  another 
[  orporation,  the  credit  union  can  serve 
t  le  employees  of  the  new  corporation 
i  nd  any  subsidiaries  after  receiving 
!  ICUA  approval. 

Third,  a  federal  credit  union  qualifies 
t  >  change  its  common  bond  from: 

•  A  smgle  occupational  common 

:  ond  to  a  single  associational  common 
:ond; 


•  A  single  occupational  common 
bond  to  a  community  charter;  or 

•  A  single  occupational  common 
bond  to  a  multiple  common  bond. 

Fourth,  a  federal  credit  union  removes 
a  portion  of  the  group  from  its  field  of 
membership  through  agreement  with 
the  group,  a  spin-off,  or  because  a 
portion  of  the  group  is  no  longer  in 
existence. 

An  existing  single  occupational 
common  bond  federal  credit  union  that 
submits  a  request  to  amend  its  charter 
must  provide  dociunentation  to 
establish  that  the  occupational  common 
bond  requirement  has  been  met. 

All  amendments  to  an  occupational 
common  bond  credit  union's  field  of 
membership  must  be  approved  by  the 
regional  director.  The  regional  director 
may  approve  an  amendment  to  expand 
the  field  of  membership  if: 

•  The  common  bona  requirements  of 
this  section  are  satisfied; 

•  The  group  to  be  added  has  provided 
a  written  request  for  service  to  the  credit 
union; 

•  The  change  is  economically 
advisable;  and 

•  The  group  presently  does  not  have 
credit  union  service  available  other  than 
through  a  community  charter  (if  non 
community  credit  union  service  is 
available,  the  region  must  conduct  an 
overlap  analysis  in  accordance  with 
Section  lI.E  of  this  Chapter). 

II.B.2 — Corporate  Restructuring 

If  the  single  common  bond  group  that 
comprises  a  federal  credit  union's  field 
of  membership  undergoes  a  substantial 
restructuring,  the  result  is  often  that 
portions  of  the  group  are  sold  or  spun 
off.  This  is  an  event  which  requires  a 
change  to  the  credit  union's  field  of 
membership.  NCUA  will  not  permit  a 
single  common  bond  credit  union  to 
maintain  in  its  field  of  membership  a 
sold  or  spun-off  group  to  which  it  has 
been  providing  service  unless  the  group 
otherwise  qualifies  for  membership  in 
the  credit  union  or  if  the  credit  union 
converts  to  a  multiple  common  bond 
credit  union. 

n.B.3 — Economic  Advisability 

Prior  to  granting  a  common  bond 
expansion,  NCUA  will  examine  the 
amendment's  likely  effect  on  the  credit 
union's  operations  and  financial 
condition,  and  its  likely  impact  on  other 
credit  unions.  In  most  cases,  the 
information  needed  for  analyzing  the 
effect  of  adding  a  particular  group  will 
be  available  to  NCUA  through  the 
examination  and  financial  and 
statistical  reports;  however,  in  particular 
cases,  a  regional  director  may  require 
additional  information  prior  to  making 


a  decision.  With  respect  to  a  proposed 
expansion's  effect  on  other  credit 
unions,  the  requirements  on 
overlapping  fields  of  membership  set 
forth  in  Section  lI.E  of  this  Chapter  are 
also  applicable. 

H.B.4 — Documentation  Requirements 

A  federal  credit  union  requesting  a 
common  bond  expansion  must  submit  a 
formal  written  request,  using  the 
Application  for  Field  of  Membership 
Amendment  (NCUA  4015)  to  the 
appropriate  NCUA  regional  director.  If  a 
credit  union  is  adding  a  group  of  200  or 
less  primary  potential  members,  then 
the  NCUA  4015-EZ  should  be  used.  The 
request  must  be  signed  by  an  authorized 
credit  union  representative. 

The  NCUA  4015  (for  groups  in  excess 
of  200  primary  potential  members)  must 
be  accompanied  by  the  following: 

'    •  A  letter  signed  by  an  authorized 
representative  of  the  group  to  be  added. 
Wherever  possible,  this  letter  must  be 
submitted  on  the  group's  letterhead 
stationery.  The  regional  director  may 
accept  such  other  documentation  or 
certification  as  deemed  appropriate. 
This  letter  must  indicate: 

•  How  the  group  shares  the  credit 
union's  occupational  common  bond; 

•  That  the  group  wants  to  be  added 
to  the  applicant  federal  credit  union's 
field  of  membership; 

•  Whether  the  group  presently  has 
other  credit  union  service  available;  and 

•  The  number  of  persons  currently 
included  within  the  group  to  be  added 
and  their  locations. 

•  If  the  group  is  eligible  for 
membership  in  any  other  credit  union, 
documentation  must  be  provided  to 
support  inclusion  of  the  group  under 
the  overlap  standards  set  forth  in 
Section  lI.E  of  this  Chapter. 

The  NCUA  4015-EZ  (for  groups  of 
200  or  less  primary  potential  members) 
must  be  accompanied  by  the  following: 

•  A  letter  signed  by  an  authorized 
representative  of  the  group  to  be  added. 
Wherever  possible,  this  letter  must  be 
submitted  on  the  group's  letterhead 
stationery.  The  regional  director  may 
accept  such  other  documentation  or 
certification  as  deemed  appropriate. 
This  letter  must  indicate: 

•  How  the  group  shares  the  credit 
union's  occupational  common  bond; 

•  That  the  group  wants  to  be  added 
to  the  applicant  federal  credit  union's 
field  of  membership;  and 

•  The  number  of  persons  currently 
included  within  the  group  to  be  added 
and  their  locations. 


72024      Federal  Register /Vol.  63,  No.  250  /  Wednesday,  December  30,  1998 /Rules  and  Regulations 


U.C — NCUA's  Procedures  for  Amending 
the  Field  of  Membership 

II.C.l— General 

All  requests  for  approval  to  amend  a 
federal  credit  union's  charter  must  be 
submitted  to  the  appropriate  regional 
director. 

II.C.2 — Regional  Director's  Decision 

All  amendment  requests  will  be 
reviewed  by  NCUA  staff  in  order  to 
ensure  conformance  to  NCUA  policy. 

In  some  cases,  an  on-site  review  by  a 
staff  member  may  be  required  by  the 
regional  director  before  acting  on  a 
proposed  amendment.  In  addition,  the 
regional  director  may,  after  taking  into 
account  the  signiBcance  of  the  proposed 
field  of  membership  amendment, 
require  the  applicant  to  submit  a 
business  plan  addressing  specific  issues. 

The  financial  and  operational 
condition  of  the  requesting  credit  union 
will  be  considered  in  every  instance. 
NCUA  will  carefully  consider  the 
economic  advisability  of  expanding  the 
field  of  membership  of  a  credit  union 
with  financial  or  operational  problems. 

In  most  cases,  field  of  membership 
amendments  will  only  be  approved  for 
credit  unions  that  are  op>erating 
satisfactorily.  Generally,  if  a  federal 
credit  union  is  having  difficulty 
providing  service  to  its  ciurent 
membership,  or  is  experiencing 
financial  or  other  operational  problems, 
it  may  have  more  difficulty  serving  an 
expanded  field  of  membership. 

Occasionally,  however,  an  expanded 
field  of  membership  may  provide  the 
basis  for  reversing  current  financial 
problems.  In  such  cases,  an  amendment 
to  expand  the  field  of  membership  may 
be  granted  notwithstanding  the  credit 
union's  financial  or  operational 
problems.  The  applicant  credit  union 
must  clearly  establish  that  the  expanded 
field  of  membership  is  in  the  best 
interest  of  the  members  and  will  not 
increase  the  risk  to  the  NCUSIF. 

n.C.3 — Regional  Director  Approval 

If  the  requested  amendment  is 
approved  by  the  regional  director,  the 
credit  union  will  be  issued  an 
amendment  to  Section  5  of  its  charter. 

U.C. 4 — Regional  Director  Disapproval 

When  a  regional  director  disapproves 
any  application,  in  whole  or  in  part,  to 
amend  the  field  of  membership  under 
this  chapter,  the  applicant  will  be 
informed  in  writing  of  the: 

•  Specific  reasons  for  the  action; 

•  If  appropriate,  options  or 
suggestions  that  could  be  considered  for 
gaining  approval-;  and 

•  Appeal  procedure. 


II.C.5 — Appeal  of  Regional  Director 
Decision 

If  a  field  of  membership  expansion, 
request  to  remove  an  exclusioneiry 
clause,  merger,  or  spin-off  is  denied  by 
the  regional  director,  the  federal  credit 
union  may  appeal  the  decision  to  the 
NCUA  Board.  An  appeal  must  be  sent  to 
the  appropriate  regional  office  within  60 
days  of  the  date  of  denial,  and  must 
address  the  specific  reason (s)  for  the 
denial.  The  regional  director  will  then 
forward  the  appeal  to  the  NCUA  Board. 
NCUA  central  office  staff  will  make  an 
independent  review  of  the  facts  and 
present  the  appeal  to  the  Board  with  a 
recommendation. 

Before  appealing,  the  credit  union 
may,  within  30  days  of  the  denial, 
provide  supplemental  information  to 
the  regional  director  for  reconsideration. 
The  request  will  not  be  considered  as  an 
appeal,  but  as  a  request  for 
reconsideration  by  the  regional  director. 
The  regional  director  will  have  30  days 
from  the  date  of  the  receipt  of  the 
request  for  reconsideration  to  make  a 
final  decision.  If  the  request  is  again 
denied,  the  credit  union  may  proceed 
with  the  appeal  process  to  the  NCUA 
Board  within  60  days  of  the  date  of  the 
last  denial  by  the  regional  director. 

II.D — Mergers,  Purchase  and 
Assumptions,  and  Spin-offs 

In  general,  other  than  the  addition  of 
common  bond  groups,  there  are  three 
additional  ways  a  federal  credit  union 
with  a  single  occupational  common 
bond  can  expand  its  field  of 
membership: 

•  By  taking  in  the  field  of 
membership  of  another  credit  union 
through  a  common  bond  or  emergency 
merger; 

•  By  taking  in  the  field  of 
membership  of  another  credit  union 
through  a  common  bond  or  emergency 
purchase  and  assumption  (P&A);  or 

•  By  taking  a  portion  of  another  credit 
union's  field  of  membership  through  a 
common  bond  spin-off 

II.D.l — Mergers 

Generally,  the  requirements 
applicable  to  field  of  membership 
expansions  found  in  this  chapter  apply 
to  mergers  where  the  continuing  credit 
union  has  a  federal  charter.  That  is,  the 
two  credit  unions  must  share  a  common 
bond. 

Where  the  merging  credit  union  is 
state  chartered,  the  common  bond  rules 
applicable  to  a  federal  credit  union 
apply. 

Mergers  must  be  approved  by  the 
NCUA  regional  director  where  the 
continuing  credit  union  is 


headquartered,  with  the  concurrence  of 
the  regional  director  of  the  merging 
credit  union,  and,  as  applicable,  the 
state  regulators. 

If  a  single  occupational  credit  imion 
wants  to  merge  into  a  multiple  common 
bond  or  community  credit  union. 
Section  IV.D  or  Section  V.D  of  this 
Chapter,  respectively,  should  be 
reviewed. 

II.D.2 — Emergency  Mergers ' 

An  emergency  merger  may  be 
approved  by  NCUA  without  regard  to 
common  bond  or  other  legal  constraints. 
An  emergency  merger  involves  NCUA's 
direct  intervention  and  approval.  The 
credit  union  to  be  merged  must  either  be 
insolvent  or  likely  to  become  insolvent, 
and  NCUA  must  determine  that: 

•  An  emergency  requiring 
expeditious  action  exists; 

•  Other  alternatives  are  not 
reasonably  available;  and 

•  The  public  interest  would  best  be 
served  by  approving  the  merger. 

If  not  corrected,  conditions  that  could 
lead  to  insolvency  include,  but  are  not 
limited  to: 

•  Abandonment  by  management; 

•  Loss  of  sponsor; 

•  Serious  and  persistent  record 
keeping  problems;  or 

•  Serious  and  persistent  operational 
concerns. 

In  an  emergency  merger  situation, 
NCUA  will  take  an  active  role  in  finding 
a  suitable  merger  partner  (continuing 
credit  union).  NCUA  is  primarily 
concerned  that  the  continuing  credit 
union  has  the  financial  strength  and 
management  expertise  to  absorb  the 
troubled  credit  union  without  adversely 
affecting  its  own  financial  condition  and 
stability. 

As  a  stipulated  condition  to  an 
emergency  merger,  the  field  of 
membership  of  the  merging  credit  union 
may  be  transferred  intact  to  the 
continuing  federal  credit  union  without 
regard  to  any  common  bond  restrictions 
and  without  changing  the  character  of 
the  continuing  federal  credit  union  for 
future  amendments.  Under  this 
authority,  therefore,  a  single 
occupational  common  bond  federal 
credit  union  may  take  into  its  field  of 
membership  any  dissimilar  charter  type. 

The  common  bond  characteristic  of 
the  continuing  credit  union  in  an 
emergency  merger  does  not  change. 
That  is,  even  though  the  merging  credit 
union  is  a  multiple  common  bond  or 
community,  the  continuing  credit  union 
will  remain  a  single  common  bond 
credit  union.  Similarly,  if  the  merging 
credit  union  is  also  an  unlike  single 
common  bond,  the  continuing  credit 
union  will  remain  a  single  common 
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bond  credit  union.  Future  common 
bond  expansions  will  be  based  on  the 
continuing  credit  union's  original  single 
common  bond. 

Emergency  mergers  involving 
federally  insured  credit  unions  in 
different  NCUA  regions  must  be 
approved  by  the  regional  director  where 
the  continuing  credit  imion  is 
headquartered,  with  the  concurrence  of 
the  regional  director  of  the  merging 
credit  imion  and,  as  applicable,  the  state 
regulators. 

II.D.3 — Purchase  and  Assumptions 
(P&As) 

Another  alternative  for  acquiring  the 
field  of  membership  of  a  failing  credit 
union  is  through  a  consolidation  known 
as  a  P&A.  A  P&A  has  limited  application 
because,  in  most  cases,  the  failing  credit 
union  must  be  placed  into  involuntary 
liquidation.  In  the  few  instances  where 
a  P&A  may  be.appropriate,  the  assiuning 
federal  credit  union,  as  with  emergency 
mergers,  may  acquire  the  entire  field  of 
membership  if  the  emergency  merger 
criteria  are  satisfied.  However,  if  the 
P&A  does  not  meet  the  emergency 
merger  criteria,  it  must  be  processed 
under  the  common  bond  requirements. 

In  a  P&A  processed  imder  the 
emergency  criteria,  specified  loans, 
shares,  and  certain  oihet  designated 
assets  and  Uabilities,  without  regard  to 
common  bond  restrictions,  may  also  be 
acquired  without  changing  the  character 
of  Uie  continuing  federal  credit  imion 
for  purposes  of  future  field  of 
membership  amendments. 

If  the  purchased  and/or  assumed 
credit  union's  field  of  membership  does 
not  share  a  common  bond  with  the 
purchasing  and/or  assuming  credit 
imion,  then  the  continuing  credit 
union's  original  common  bond  will  be 
controlling  for  future  common  bond 
expansions. 

P&As  involving  federally  insured 
credit  unions  in  different  NCUA  regions 
must  be  approved  by  the  regional 
director  where  the  continuing  credit 
imion  is  headquartered,  with  the 
concurrence  of  the  regional  director  of 
the  purchased  and/or  assumed  credit 
union  and.  as  applicable,  the  state 
regulators. 

n.D.4— Spin-Offs 

A  spin-off  occurs  when,  by  agreement 
of  the  parties,  a  portion  of  the  field  of 
membership,  assets,  liabilities,  shares, 
and  capital  of  a  credit  union  are 
transferred  to  a  new  or  existing  credit 
union.  A  spin-off  is  unique  in  that 
usually  one  credit  union  has  a  field  of 
membership  expansion  and  the  other 
loses  a  portion  of  its  field  of 
membership. 


All  common  bond  requirements  apply 
regardless  of  whether  the  spun-off  group 
becomes  a  new  credit  imion  or  goes  to 
an  existing  federal  charter. 

The  request  for  approval  of  a  spin-off 
must  be  supported  with  a  plan  that 
addresses,  at  a  minimum: 

•  Whyihe  spin-off  is  being  requested; 

•  What  part  of  the  field  of 
membership  is  to  be  spun  off; 

•  Whether  the  affected  credit  unions 
have  a  common  bond  (applies  only  to 
single  occupational  credit  unions); 

•  Which  assets,  liabilities,  shares,  and 
capital  are  to  be  transferred; 

•  The  financial  impact  the  spin-off 
will  have  on  the  affected  credit  unions; 

•  The  ability  of  the  acquiring  credit 
union  to  effectively  serve  the  new 
members; 

•  The  proposed  spin-off  date;  and 

•  Disclosure  to  the  members  of  the 
requirements  set  forth  above. 

The  spin-off  request  must  also  include 
current  financial  statements  from  the 
affected  credit  unions  and  the  proposed 
voting  ballot. 

For  federal  credit  unions  spinning  off 
a  group,  membership  notice  and  voting 
requirements  and  procedures  are  the 
same  as  for  mergers  (see  Part  708  of  the 
NCXJA  Rules  and  Regulations),  except 
that  only  the  members  directly  affected 
by  the  spin-off — those  whose  shares  are 
to  be  transferred — are  permitted  to  vote. 
Members  whose  shares  are  not  being 
transferred  will  not  be  afforded  the 
opportunity  to  vote.  Voting 
requirements  for  federally  insured  state 
credit  unions  are  governed  by  state  law. 

Spin-offs  involving  federally  insured 
credit  unions  in  different  NCUA  regions 
must  be  approved  by  all  regional 
directors  where  the  credit  unions  are 
headquartered  and  the  state  regulators, 
as  applicable.  Spin-offs  in  the  same 
region  also  require  approval  by  the  state 
regulator,  as  applicable. 

II.E— Overiaps 

n£.l— General 

An  overlap  exists  when  a  group  of 
persons  is  eligible  for  membership  in 
two  or  more  credit  unions.  As  a  general 
rule,  NCUA  will  not  charter  two  or  more 
credit  unions  to  serve  the  same  single 
occupational  group.  An  overlap  is 
permitted  when  the  expansicm's 
beneficial  effect  in  meeting  the 
convenience  and  needs  of  the  members 
of  the  group  proposed  to  be  included  in 
the  field  of  membership  clearly 
outweighs  any  adverse  effect  on  the 
overlapped  credit  union.  However, 
when  two  or  more  credit  unions  are 
attempting  to  serve  the  same 
occupational  group,  an  overlap  can  be 
permitted. 


Proposed  or  existing  credit  unions 
must  investigate  the  possibility  of  an 
overlap  with  federally  insured  credit 
unions  prior  to  submitting  an 
application  for  a  proposed  charter  or 
expansion  if  the  group(s)  is  greater  than 
200  primary  potential  members. 

Wnen  an  overlap  situation  does  arise, 
officials  of  the  involved  credit  unions 
must  attempt  to  resolve  the  overlap 
issue.  If  the  matter  is  resolved  between 
the  affected  credit  unions,  the  applicant 
must  submit  a  letter  to  that  effect  from 
the  credit  union  whose  field  of 
membership  already  includes  the 
subject  group. 

If  no  resolution  is  possible  or  the 
overlapped  credit  union  fails  to  provide 
a  letter,  an  application  for  a  new  charter 
or  field  of  membership  expansion  may 
still  be  submitted,  but  must  also  include 
information  regarding  the  overlap  and 
documented  attempts  at  resolution. 
Documentation  on  the  interests  of  the 
group,  such  as  a  petition  signed  by  a 
majority  of  the  group's  members,  will  be 
strongly  considered. 

An  overlap  will  not  be  considered 
adverse  to  the  overlapped  credit  union 
if: 

•  The  group  has  200  or  less  primary 
potential  members  or  the  overlap  is 
otherwise  incidental  in  nature — i.e.,  the 
group  of  persons  in  question  is  so  small 
as  to  have  no  material  effect  on  the 
original  credit  union; 

•  The  overlapped  credit  union  does 
not  object  to  the  overlap;  or 

•  There  is  limited  participation  by 
members  or  employees  of  the  group  in 
the  original  credit  union  after  the 
expiration  of  a  reasonable  period  of 
time. 

In  reviewing  the  overlap,  the  regional 
director  will  consider: 

•  The  nature  of  the  issue; 

•  Efforts  made  to  resolve  the  matter; 

•  Financial  effect  on  the  overlapped 
credit  union; 

•  The  desires  of  the  group(s); 

•  Whether  the  original  credit  union 
foils  to  provide  requested  service; 

•  The  desire  of  the  sponsor 
organization;  and 

•  The  best  interests  of  the  affected 
group  and  the  credit  union  members 
involved. 

Potential  overlaps  of  a  fsderally 
insured  state  credit  union's  field  of 
membership  by  a  federal  credit  union 
will  generally  be  analyzed  in  the  same 
way  as  if  two  federal  credit  unions  were 
involved.  Where  a  federally  insured 
state  credit  union's  field  of  membership 
is  broadly  stated,  NCUA  will  exclude  its 
field  of  membership  from  any  overlap 
protection. 

New  charter  applicants  and  every 
single  occupational  common  bond 
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group  which  comes  before  the  regional 
director  for  affiliation  with  an  existing 
federal  credit  union  must  advise  the 
regional  director  in  writing  whether  the 
group  is  included  within  the  field  of 
membership  of  any  other  credit  union 
except  a  community  charter.  This 
notification  requirement  is  not 
applicable  to  groups  with  200  or  less 
primary  potential  members.  If  cases 
arise  where  the  assurance  given  to  a 
regional  director  concerning 
unavailability  of  credit  union  service  is 
inaccurate,  the  misinformation  is 
groimds  for  removal  of  the  group  from 
the  federal  credit  union's  charter. 

NCUA  will  permit  single  occupational 
federal  credit  unions  to  overlap 
community  charters  without  performing 
an  overlap  analysis. 

UE.2 — Overlap  Issues  as  a  Result  of 
Organizational  Restnicttiring 

A  federal  credit  union's  field  of 
membership  will  always  be  governed  by 
the  common  bond  descriptions 
contained  in  Section  5  of  its  charter. 
Where  a  sponsor  organization  expands 
its  operations  internally,  by  acquisition 
or  otherwise,  the  credit  imion  may  serve 
these  new  entrants  to  its  field  of 
membership  if  they  are  part  of  the 
common  bond  described  in  Section  5. 
Where  acquisitions  are  made  which  add 
a  new  subsidiary,  the  group  cannot  be 
served  until  the  subsidiary  is  included 
in  the  field  of  membership. 

Overlaps  may  occur  as  a  result  of 
restructuring  or  merger  of  the  parent 
organization.  Credit  unions  affected  by 
organizational  restructuring  or  merger 
should  attempt  to  resolve  overlap  issues 
among  themselves.  If  an  agreement  is 
reached,  they  must  apply  to  NCUA  for 
a  modification  of  their  fields  of 
membership  to  reflect  the  groups  each 
will  serve.  NCUA  will  make  the  final 
decision  regarding  field  of  membership 
amendments,  taking  into  account  the 
credit  imions'  agreements,  safety  and 
soimdness  concerns,  the  desires  of  the 
members,  the  significance  of  the 
overlap,  and  other  relevant  issues. 

In  addition,  credit  unions  must 
submit  to  NCUA  documentation 
explaining  the  restructuring  and 
providing  information  regarding  the 
new  organizational  structure.  To  help  in 
future  monitoring  of  overlaps,  the  credit 
union  must  identify  divisions  and 
subsidiaries  and  the  locations  of  each. 
Where  the  sponsor  and  its  employees 
desire  to  continue  service,  NCUA  may 
use  wording  such  as  the  following: 

•  Employees  of  Lucky  Corporation, 
formerly  a  subsidiary  of  Tool, 
Incorporated,  located  in  Charleston, 
South  Carolina. 


n.E.3— Exclusionary  Clauses 

An  exclusionary  clause  is  a  limitation 
which  precludes  the  credit  union  fixim 
serving  the  primary  members  of  a 
portion  of  a  group  otherwise  included  in 
its  field  of  membership. 

When  two  credit  imions  agree  and/or 
NCUA  has  determined  that  overlap 
protection  is  appropriate  for  safety  and 
soimdness  reasons,  an  exclusionary 
clause  will  be  included  in  the 
expanding  federal  credit  imion's 
charter. 

Exclusionary  clauses  are  very  difficult 
for  credit  unions  and  NCUA  to  monitor 
properly.  Additionally,  exclusionary 
clauses  can  be  ineffective  or  create 
obvious  inequities— one  spouse  may  be 
eligible  for  membership  in  a  federal 
credit  imion  while  the  other  may  not; 
one  employee  may  be  eligible  for  credit 
union  service  while  a  co-worker  may 
not  If,  for  safaty  and  soundness  reasons, 
an  exclusionary  clause  is  appropriate, 
the  overlap  protection  only  applies  to 
primary  members,  which  may  only 
provide  limited  protection. 

One  example  of  an  appropriate  use  of 
an  exclusionary  clause  may  be  where 
there  is  a  merger  of  two  corporations 
served  by  two  credit  unions  which  will 
continue  to  independently  serve  their 
respective  groups  as  they  had  prior  to 
their  sponsors'  consolidation.  The 
addition  of  an  exclusionary  clause  to  the 
field  of  membership  of  one  or  both  of 
the  credit  unions  may  be  the  best  way 
to  clarify  the  division  of  service 
responsibility  within  the  new  corporate 
entity. 

When  an  exclusionary  clause  is 
included  in  a  federal  credit  union's  field 
of  membership,  NCUA  will  define: 

•  The  identity  of  the  group; 

•  Whether  the  exclusion  is  to  apply  to 
the  entire  group  or  only  to  those  who 
are  actually  members  of  another  credit 
union; 

•  Whether  the  exclusion  is  to  apply 
only  to  the  current  members  of  the 
group  or  to  future  members  as  well;  and 

•  Whether  the  exclusion  is  to  apply 
for  a  limited  time  period. 

Examples  of  exclusionary  wording 
are: 

•  Persons  who  work  for  Pearl  Jam 
Company,  except  those  who  work  in, 
are  paid  firom,  or  are  supervised  fit>m 
San  Francisco,  California. 

•  Persons  who  work  for  the  Fastball 
Co.,  except  those  employed  by  the 
Ranger  Division  as  of  June  30, 1996. 

•  Persons  who  work  for  CAT  Co., 
except  those  who  were  members  of  the 
St.  Bonaventure  Federal  Credit  Union  as 
of  June  30, 1996. 

Exclusionary  clauses  granted  prior  to 
the  adoption  of  this  new  chartering 


manual  will  remain  in  effect  unless  the 
two  credit  imions  agree  to  remove  them, 
or  a  credit  union  petitions  NCUA  to 
remove  an  exclusionary  clause.  NCUA 
may  remove  the  exclusionary  clause  if 
it  determines  that  removal  is  in  the  best 
interests  of  the  members  and  clearly 
outweighs  any  adverse  effect  on  the 
overlapped  credit  union. 

II.F — Charter  Conversion 

A  single  occupational  common  bond 
federal  credit  union  may  apply  to 
convert  to  a  community  charter 
provided  the  field  of  membership 
requirements  of  the  community  charter 
are  met.  Groups  within  the  existing 
charter  which  cannot  qualify  in  the  new 
charter  cannot  be  served  except  for 
members  of  record,  or  groups  or 
communities  obtained  in  an  emergency 
merger  or  P&A.  A  credit  imion  must 
notify  all  groups  that  will  be  removed 
from  the  field  of  membership  as  a  result 
of  conversion.  Members  of  record  can 
continue  to  be  served.  Also,  in  order  to 
support  a  case  for  a  conversion,  the 
applicant  federal  credit  union  may  be 
required  to  develop  a  detailed  business 
plan  as  specified  in  Chapter  1,  Section 
IV.D. 

A  single  occupational  common  bond 
federal  credit  union  may  apply  to 
convert  to  a  multiple  common  bond 
charter  by  adding  a  non  common  bond 
group  that  is  within  a  reasonable 
proximity  of  a  service  facility.  Groups 
within  the  existing  charter  may  be 
retained  and  continue  to  be  served. 
However,  future  amendments,  including 
any  expansions  of  the  original  single 
common  bond  group,  must  be  done  in 
accordance  with  multiple  common  bond 
policy. 

A  credit  union  will  not  be  permitted 
to  convert  to  another  type  of  charter, 
except  community  charter,  for  three 
years  after  approval,  unless  the  regional 
director  determines  that  a  charter 
conversion  is  necessary  to  resolve  safety 
and  soimdness  concerns. 

n.G — Removal  of  Groups  From  the 
Field  of  Membership 

A  credit  union  may  request  removal 
of  a  portion  of  the  common  bond  group 
from  its  field  of  membership  for  various 
reasons.  The  most  common  reasons  for 
this  type  of  amendment  are: 

•  The  group  is  within  the  overlapping 
field  of  membership  of  two  credit 
unions  and  one  wishes  to  discontinue 
service; 

•  The  federal  credit  union  cannot 
continue  to  provide  adequate  service  to 
the  group; 

•  The  group  has  ceased  to  exist; 

•  The  group  does  not  respond  to 
repeated  requests  to  contact  the  credit 
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union  or  refuses  to  provide  needed 
support;  or 

•  The  group  initiates  action  to  be 
removed  from  the  field  of  membership. 

When  a  federal  credit  union  requests 
an  amendment  to  remove  a  group  from 
its  field  of  membership,  the  regional 
director  will  determine  why  the  credit 
union  wishes  to  remove  the  group  and 
whether  the  existing  members  of  the" 
^oup  will  continue  membership.  If  the 
regional  director  concurs  with  the 
request,  membership  may  continue  for 
those  who  are  already  members  under 
the  "once  a  member,  always  a  member" 
jfovision  of  the  Federal  Credit  Union 

ct. 

I.H — Other  Persons  Sharing  Common 
ind 

A  number  of  persons,  by  virtue  of 
eir  close  relationship  to  a  common 
md  group,  may  be  included,  at  the 
charter  applicant's  option,  in  the  field  of 
membership.  These  include  the 
following: 

•  Spouses  of  persons  who  died  while 
Hrithin  the  field  of  membership  of  this 
ixedit  union; 

•  Employees  of  this  credit  union; 

•  Persons  retired  as  pensioners  or 
mnuitants  from  the  above  employment; 

•  Volimteers; 

•  Member  of  the  immediate  family  or 
lousehold;  and 

•  Organizations  of  such  persons. 
Immediate  family  is  defined  as 

spouse,  child,  sibling,  parent, 
p'andparent,  or  grandchild.  For  the 
lurposes  of  this  definition,  immediate 
iamily  member  includes  stepparents, 
stepchildren,  stepsiblings,  and  adoptive 
lelationships. 

Household  is  defined  as  persons 
iving  in  the  same  residence 
naintaining  a  single  economic  unit. 

Membersnip  eligibility  is  extended 
mly  to  individuals  who  are  members  of 
m  "immediate  family  or  household"  of 
1  credit  union  member.  It  is  not 
lecessary  for  the  primary  member  to 
oin  the  credit  union  in  order  for  the 
mmediate  family  or  housiehold  member 
>f  the  primary  member  to  join,  provided 
he  immediate  family  or  household 
:lause  is  included  in  the  field  of 
nembership.  However,  it  is  necessary 
or  the  immediate  family  member  or 
lousehold  member  to  first  join  in  order 
or  that  person's  immediate  family 
nember  or  household  member  to  join 
he  credit  union.  A  credit  union  can 
idopt  a  more  restrictive  definition  of 
mmediate  family  or  household. 

Volunteers,  by  virtue  of  their  close 
elationship  with  a  sponsor  group,  may 
le  included.  Examples  include 
rolunteers  working  at  a  hospital  or 
<  huxch. 


Under  the  Federal  Credit  Union  Act, 
once  a  person  becomes  a  member  of  the 
credit  union,  such  person  may  remain  a 
member  of  the  credit  imion  imtil  the 
person  chooses  to  withdraw  or  is 
expelled  from  the  membership  of  the 
credit  union.  This  is  commonly  referred 
to  as  "once  a  member,  always  a 
member."  The  "once  a  member,  always 
a  member"  provision  does  not  prevent 
a  credit  union  from  restricting  services 
to  members  who  are  no  longer  within 
the  field  of  membership. 

ni — Associational  Contmon-Bond 

ni.A.l— General 

A  single  associational  federal  credit 
union  may  include  in  its  field  of 
membership,  regardless  of  location,  all 
members  and  employees  of  a  recognized 
association.  A  single  associational 
common  bond  consists  of  individuals 
(natural  persons)  and/or  groups  (non 
natural  persons)  whose  members 
participate  in  activities  developing 
common  loyalties,  mutual  benefits,  and 
mutual  interests.  Separately  chartered 
associational  groups  can  estabUsh  a 
single  common  bond  relationship  if  they 
are  integrally  related  and  share  common 
goals  and  purposes.  For  example,  two  or 
more  churches  of  the  same 
denomination.  Knights  of  Columbus 
Councils,  or  locals  of  the  same  union 
can  qualify  as  a  single  associational 
common  bond. 

Individuals  and  groups  eligible  for . 
membership  in  a  single  associational 
credit  union  can  include  the  following: 

•  Natural  person  members  of  the 
association  (for  example,  members  of  a 
union  or  church  members); 

•  Non-natural  person  members  of  the 
association; 

•  Employees  of  the  association  (for 
example,  employees  of  the  labor  imion 
or  employees  of  the  church);  and 

•  The  association. 
Generally,  a  single  associational 

common  bond  does  not  include  a 
geographic  definition.  However,  a 
proposed  or  existing  federal  credit 
union  may  limit  its  field  of  membership 
to  a  single  association  or  geographic 
area.  NCUA  may  impose  a  geographic 
limitation  if  it  is  determined  that  the 
applicant  credit  union  does  not  have  the 
ability  to  serve  a  larger  group  or  there 
are  odier  operational  concerns.  All 
single  associational  common  bonds  will 
include  a  definition  of  the  group  that 
may  be  served  based  on  the  effective 
date  of  the  association's  charter  and 
bylaws.  If  the  associational  charter 
crosses  NCUA  regional  boundaries,  each 
of  the  affected  regional  directors  must 
be  consulted  prior  to  NCUA  action  on 
the  charter. 


Qualifying  associational  groups  must 
hold  meetings  open  to  all  members, 
must  sponsor  other  activities  which 
demonstrate  that  the  members  of  the 
group  meet  to  accomplish  the  objectives 
of  the  association,  and  must  have  an 
authoritative  definition  of  who  is 
eligible  for  membership.  Usually,  this 
will  be  found  in  the  association's 
charter  and  bylaws. 

The  common  bond  for  an 
associational  group  cannot  be 
established  simply  on  the  basis  that  the 
association  exists.  In  determining 
whether  a  group  satisfies  associational 
common  bond  requirements  for  a 
federal  credit  union  charter,  NCUA  will 
consider  the  totality  of  the 
circumstances,  such  as:  "" 

•  Whether  members  pay  dues; 

•  Whether  members  participate  in  the 
furtherance  of  the  goals  of  the 
association; 

•  Whether  the  members  have  voting 
rights; 

•  Whether  the  association  maintains  a 
membership  list; 

•  The  association's  membership 
eligibility  requirements;  and 

•  The  frequency  of  meetings. 

A  support  group  whose  members  are 
continually  changing  or  whose  duration 
is  temporary  may  not  meet  the  single 
associational  common  bond  criteria. 
Individuals  or  honorary  members  who 
only  make  donations  to  the  association 
are  not  eligible  to  join  the  credit  union. 
Other  classes  of  membership  that  do  not 
meet  to  accomplish  the  goals  of  the 
association  would  not  qualify. 

Educational  groups — for  example, 
parent-teacher  organizations,  alumni 
associations,  and  student  organizations' 
in  any  school — and  church  groups 
constitute  associational  common  bonds 
and  may  qualify  for  a  federal  credit 
union  charter.  Homeowner  associations, 
tenant  groups,  co-ops,  consumer  groups, 
and  other  groups  of  persons  having  an 
"interest  in"  a  particular  cause  and 
certain  consumer  cooperatives  may  also 
qualify  as  an  association. 

The  terminology  "Aliunni  of 
Jacksonville  State  University"  is 
insufficient  to  demonstrate  an 
associational  common  bond.  To  qualify 
as  an  association,  the  alumni  association 
must  meet  the  requirements  for  an 
associational  common  bond.  The 
alumni  of  a  school  must  first  join  the 
alumni  association,  and  not  merely  be 
alumni  of  the  school  to  be  eligible  for 
membership. 

Associations  based  primarily  on  a 
client-customer  relationship  do  not 
meet  associational  common  bond 
requirements.  However,  having  an 
incidental  client-customer  'relationship 
does  not  preclude  an  associational 
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charter  as  long  as  the  associational 
common  bond  requirements  are  met. 
For  example,  a  fraternal  association  that 
offers  insurance,  which  is  not  a 
condition  of  membership,  may  qualify 
as  a  valid  associational  common  bond. 

Applicants  for  a  single  associational 
common  bond  federal  credit  union 
charter  or  a  field  of  membership 
amendment  to  include  an  association 
must  provide,  at  the  request  of  the 
regional  director,  a  copy  of  the 
association's  charter,  bylaws,  or  other 
equivalent  documentation,  and  any 
legal  documentation  required  by  the 
state  or  other  governing  authority. 

The  associational  sponsor  itself  may 
also  be  included  in  the  field  of 
membership — e.g..  "Sprocket 
Association" — and  will  be  shown  in  the 
last  clause  of  the  field  of  membership. 

IH.A.2 — Subsequent  Changes  to 
Association's  Bylaws 

If  the  association's  membership  or 
geographical  definitions  in  its  charter 
and  bylaws  are  changed  subsequent  to 
the  effective  date  stated  in  the  field  of 
membership,  the  credit  union  must 
submit  the  revised  charter  or  bylaws  for 
NCUA's  consideration  and  approval 
prior  to  serving  members  of  the 
association  added  as  a  result  of  the 
change. 

III.A.3 — Sample  Single  Associational 
Common  Bonds 

Some  examples  of  associational 
common  bonds  are: 

•  Regular  members  of  Locals  10  and 
13,  IBEW.  in  Florida,  who  qualify  for 
membership  in  accordance  with  their 
charter  and  bylaws  in  effect  on  May  20, 
1997; 

•  Members  of  the  Hoosier  Farm 
Bureau  who  live  or  work  in  Grant, 
Logan,  or  Lee  Counties  of  Indiana,  who 
qualify  for  membership  in  accordance 
with  its  charter  and  bylaws  in  effect  on 
March  7, 1997; 

•  Members  of  the  Shalom 
Congregation  in  Chevy  Chase, 
Maryland; 

•  Regular  members  of  the  Corporate 
Executives  Association,  located  in 
Westchester.  New  York,  who  qualify  for 
membership  in  accordance  with  its 
charter  and  bylaws  in  effect  on 
December  1, 1997; 

•  Members  of  the  University  of 
Wisconsin  Alumni  Association,  located 
in  Green  Bay,  Wisconsin; 

•  Members  of  the  Marine  Corps 
Reserve  Officers  Association;  or 

•  Members  of  St.  John's  Methodist 
Church  and  St.  Luke's  Methodist 
Church,  located  in  Toledo,  Ohio. 


Some  examples  of  insufficiently 
defined  single  associational  common 
bonds  are: 

•  All  Lutherans  in  the  United  States, 
(too  broadly  defined);  or 

•  Veterans  of  U.S.  military  service, 
(group  is  too  broadly  defined;  no  formal 
association  of  all  members  of  the  group). 

Some  examples  of  unacceptable  single 
associational  common  bonds  are: 

•  Alumni  of  Amos  University,  (no 
formal  association); 

•  Customers  of  Fleetwood  Insurance 
Company,  (policyholders  or  primarily 
customer/client  relationships  do  not 
meet  associational  standards); 

•  Employees  of  members  of  the 
Reston,  Virginia  Chamber  of  Commerce, 
(not  a  sufficiently  close  tie  to  the 
associational  common  bond);  or 

•  Members  of  St.  John's  Lutheran 
Church  and  St.  Mary's  Catholic  Church 
located  in  Anniston,  Alabama, 
(churches  are  not  of  the  same 
denomination). 

III.B — Associational  Conunon  Bond 
Amendments 

III.B.l— General 

Section  5  of  every  associational 
federal  credit  union's  charter  defines  the 
field  of  membership  the  credit  union 
can  legally  serve.  Only  those  persons 
who,  or  legal  entities  that,  join  the  credit 
union  and  are  specified  in  the  field  of 
membership  can  be  served.  There  are 
three  instances  in  which  Section  5  must 
be  amended  by  NCUA. 

First,  a  new  group  that  shares  the 
credit  union's  common  bond  is  added  to 
the  field  of  membership.  This  may  occur 
through  agreement  between  the  group 
and  the  credit  union  directly,  or  through 
a  merger,  purchase  and  assumption 
(P&A),  or  spin-off. 

Second,  a  federal  credit  union 
qualifies  to  change  its  common  bond 
from: 

•  A  single  associational  common 
bond  to  a  single  occupational  common 
bond; 

•  A  single  associational  common 
bond  to  a  community  charter;  or 

•  A  single  associational  common 
bond  to  a  multiple  common  bond. 

Third,  a  federal  credit  union  removes 
a  portion  of  the  group  fex)m  its  field  of 
membership  through  agreement  with 
the  group,  a  spin-off,  or  a  portion  of  the 
group  is  no  longer  in  existence. 

An  existing  single  associational 
federal  credit  union  that  submits  a 
request  to  amend  its  charter  must 
provide  documentation  to  establish  that 
the  associational  common  bond 
requirement  has  been  met. 

All  amendments  to  an  associational 
common  bond  credit  imion's  field  of 


membership  must  be  approved  by  the 
regional  director.  The  regional  director 
may  approve  an  amendment  to  expand 
the  field  of  membership  if: 

•  The  common  bond  requirements  of 
this  section  are  satisfied; 

•  The  group  to  be  added  has  provided 
a  written  request  for  service  to  the  credit 
union; 

•  The  change  is  economically 
advisable;  and 

•  The  group  presently  does  not  have 
credit  union  service  available  other  than 
through  a  community  credit  union  (if 
non  community  credit  union  service  is 
available,  the  region  must  conduct  an 
overlap  analysis  in  accordance  with 
Section  III.E.  of  this  Chapter.) 

ni.B.2 — Organizational  Restructuring 

If  the  single  common  bond  group  that 
comprises  a  federal  credit  union's  field 
of  membership  undergoes  a  substantial 
restructuring,  the  result  is  often  that 
portions  of  the  group  are  sold  or  spun 
off.  This  is  an  event  which  requires  a 
change  to  the  credit  union's  field  of 
membership.  NCUA  may  not  permit  a 
single  associational  credit  union  to 
maintain  in  its  field  of  membership  a 
sold  or  spun-off  group  to  which  it  has 
been  providing  service  unless  the  group 
otherwise  qualifies  for  membership  in 
the  credit  union  or  the  credit  union 
converts  to  a  multiple  common  bond 
credit  union. 

in.B.3 — Economic  Advisability 

Prior  to  granting  a  common  bond 
expansion,  NCUA  will  examine  the 
amendment's  likely  impact  on  the  credit 
union's  operations  and  financial 
condition  and  its  likely  effect  on  other 
credit  unions.  In  most  cases,  the 
information  needed  for  analyzing  the 
effect  of  adding  a  particular  group  will 
be  available  to  NCUA  through  the 
examination  and  financial  and 
statistical  reports;  however,  in  particular 
cases,  a  regional  director  may  require 
additional  information  prior  to  making 
a  decision.  With  respect  to  a  proposed 
expansion's  effect  on  other  credit 
unions,  the  requirements  on 
overlapping  fields  of  membership  set 
forth  in  Section  m.E  of  this  Chapter  are 
also  applicable. 

III.B.4 — Documentation  Requirements 

A  federal  credit  union  requesting  a 
common  bond  expansion  must  submit  a 
formal  written  request,  using  the 
Application  for  Field  of  Membership 
Amendment  (NCUA  4015),  to  the 
appropriate  NCUA  regional  director.  If  a 
credit  union  is  adding  a  group  of  200  or 
less  primary  potential  members,  then 
the  NCUA  4015-EZ  should  be  used.  The 
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I  squest  must  be  signed  by  an  authorized 
Qredit  union  representative. 

NCUA  4015  (for  groups  in  excess  of 
^00  primary  potential  members)  must  be 
{ ccompanied  by  the  following: 

•  A  letter  signed  by  an  authorized 
'representative  of  the  group  to  be  added. 
Wherever  possible,  this  letter  must  be 
Submitted  on  the  group's  letterhead 
Stationery.  The  regional  director  may 
cccept  such  other  documentation  or 

( ertification  as  deemed  appropriate. 
'  liis  letter  must  indicate: 

•  How  the  group  shares  the  credit 
1  inion's  associational  common  bond; 

•  That  the  group  wants  to  be  added 
ta  the  applicant  federal  credit  union's 
i  ield  of  membership; 

•  Whether  the  group  presently  has 

( ther  credit  union  service  available;  and 

•  The  number  of  persons  currently 

i  ncluded  within  the  group  to  be  added 
i  nd  their  locations. 

•  The  most  recent  copy  of  the  group's 
( barter  and  bylaws  or  equivalent 
documentation. 

•  If  the  group  is  eligible  for 

1  lembership  in  any  other  credit  union, 
(  ocumentation  must  be  provided  to 
support  inclusion  of  the  group  under 
die  overlap  standards  set  forth  in 

2  Section  UI.E  of  this  Chapter. 

The  NCUA  4015-EZ  (for  groups  of 
;  00  or  less  primary  potential  members) 
I  Just  be  accompanied  by  the  following: 

•  A  letter  signed  by  an  authorized 

I  spresentative  of  the  group  to  be  added. 
\  ^erever  possible,  this  letter  must  be 
I  ubmitted  on  the  group's  letterhead 
s  tationery.  The  regional  director  may 
accept  such  other  documentation  or 
( ertification  as  deemed  appropriate. 
'  "his  letter  must  indicate: 

•  How  the  group  shares  the  credit 
I  nion's  associational  common  bond; 

•  That  the  group  wants  to  be  added 
I )  the  applicant  federal  credit  union's 
i  eld  of  membership; 

•  The  number  of  persons  currently 

i  icluded  within  the  group  to  be  added 
E  nd  their  locations;  and 

•  The  most  recent  copy  of  the  group's 
charter  and  bylaws  or  equivalent 
documentation. 

I  I.C — NCUA  Procedures  for  Amending 
t  le  Field  of  Membership 

Ifl.C.l— Genera] 

All  requests  for  approval  to  amend  a 
f  jderal  credit  union's  charter  must  be 
>  ubmitted  to  the  appropriate  regional 
I  irector. 

1 1.C.2 — Regional  Director's  Decision 

All  amendment  requests  will  be 
ibviewed  by  NCUA  staff  in  order  to 
I  asure  conformance  to  NCUA  policy. 

bi  some  cases,  an  on-site  review  by  a 
sjtaff  member  may  be  required  by  the 


regional  director  before  acting  on  a 
proposed  amendment.  In  addition,  the 
regional  director  may,  after  taking  into 
accoimt  the  significance  of  the  proposed 
field  of  membership  amendment, 
require  the  applicant  to  submit  a 
business  plan  addressing  speciHc  issues. 

The  financial  and  operational 
condition  of  the  requesting  credit  union 
will  be  considered  in  every  instance. 
The  economic  advisability  of  expanding 
the  field  of  membership  of  a  credit 
union  with  financial  or  operational 
problems  must  be  carefully  considered. 

In  most  cases,  field  of  membership 
amendments  will  only  be  approved  for 
credit  unions  that  are  operating 
satisfactorily.  Generally,  if  a  federal 
credit  union  is  having  difficulty 
providing  service  to  its  current 
membership,  or  is  experiencing 
financial  or  other  operational  problems, 
it  may  have  more  difficulty  serving  an 
expanded  field  of  membership. 

Occasionally,  however,  an  expanded 
field  of  membership  may  provide  the 
basis  for  reversing  current  financial 
problems.  In  such  cases,  an  amendment 
to  expand  the  field  of  membership  may 
be  granted  notwithstanding  the  credit 
union's  financial  or  operational 
problems.  The  applicant  credit  union 
must  clearly  establish  that  the  expanded 
field  of  membership  is  in  the  best 
interest  of  the  members  and  will  not 
increase  the  risk  to  the  NCUSIF. 

IH.C.3^RegionaI  Director  Approval 

If  the  requested  amendment  is 
approved  by  the  regional  director,  the 
credit  union  will  be  issued  an 
amendment  to  Section  5  of  its  charter. 

III.C.4 — Regional  Director  Disapproval 

When  a  regional  director  disapproves 
any  application,  in  whole  or  in  part,  to 
amend  the  field  of  membership  under 
this  chapter,  the  applicant  will  be 
informed  in  writing  of  the: 

•  Specific  reasons  for  the  action; 

•  U  appropriate,  options  or 
suggestions  that  could  be  considered  for 
gaining  approval;  and 

•  Appeal  procedures. 

Ul.C.5 — Appeal  of  Regional  Director 
Decision 

If  a  field  of  jnembership  expansion, 
request  to  remove  an  exclusionary 
clause,  mei^er,  or  spin-off  is  denied  by 
the  regional  director,  the  federal  credit 
union  may  appeal  the  decision  to  the 
NCUA  Board. 

An  appeal  must  be  sent  to  the 
appropriate  regional  office  within  60 
days  of  the  date  of  denial  and  must 
address  the  specific  reason(s)  for  the 
denial.  The  regional  director  will  then 
forward  the  appeal  to  the  NCUA  Board. 


NCUA  central  office  staff  will  make  an 
independent  review  of  the  facts  and 
present  the  appeal  to  the  NCUA  Board 
with  a  recommendation. 

Before  appealing,  the  credit  union 
may,  within  30  days  of  the  denial, 
provide  supplemental  information  to 
the  regional  director  for  reconsideration. 
The  request  will  not  be  considered  as  an 
appeal,  but  as  a  request  for 
reconsideration  by  the  regicuial  director. 
The  regional  director  will  have  30  days 
from  the  date  of  the  receipt  of  the 
request  for  reconsideration  to  make  a 
final  decision.  If  the  request  is  again 
denied,  the  credit  union  may  proceed 
with  the  appeal  process  to  the  NCUA 
Board  within  60  days  of  the  date  of  the 
last  denial  by  the  regional  director. 

ni.D — Mergers,  Purchase  and 
Assumptions,  and  Spin-ofb 

In  general,  other  than  the  addition  of 
common  bond  groups,  there  are  three 
additional  ways  a  federal  credit  union 
with  a  single  associational  common 
bond  can  expand  its  field  of 
membership: 

•  By  taking  in  the  field  of 
membership  of  another  credit  union 
through  a  common  bond  or  emergency 
merger; 

•  By  taking  in  the  field  of 
membership  of  another  credit  union 
through  a  common  bond  or  emergency 
purchase  and  assumption  (F&A);  or 

•  By  taking  a  portion  of  another  credit 
union's  field  of  membership  through  a 
common  bond  spin-off. 

III.D.l— Mergers 

Generally,  the  requirements 
applicable  to  field  of  membership 
expansions  found  in  this  section  apply 
to  mergers  where  the  continuing  credit 
union  is  a  federal  charter.  That  is,  the 
two  credit  unions  must  share  a  common 
bond. 

Where  the  merging  credit  union  is 
state-chartered,  the  common  bond  rules 
applicable  to  a  federal  credit  union 
apply. 

Mergers  must  be  approved  by  the 
NCUA  regional  director  where  the 
continuing  credit  union  is 
headquartered,  with  the  concurrence  of 
the  regional  director  of  the  merging 
credit  union,  and,  as  applicable,  the 
state  regulators. 

If  a  single  associational  credit  union 
wants  to  mei^e  into  a  multiple  common 
bond  or  community  credit  union. 
Section  IV.D  or  Section  V.D  of  this 
Chapter,  respectively,  should  be 
reviewed. 

ni.D.2 — Emergency  Mergers 

An  emergency  merger  may  be 
approved  by  NCUA  without  regard  to 
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common  bond  or  other  legal  constraints. 
An  emergency  merger  involves  NCUA's 
direct  intervention  and  approval.  The 
credit  union  to  be  merged  must  either  be 
insolvent  or  likely  to  become  insolvent, 
and  NCUA  must  determine  that: 

•  An  emergency  requiring 
expeditious  action  exists; 

•  Other  alternatives  are  not 
reasonably  available;  and 

•  the  pubMc  interest  would  best  be 
served  by  approving  the  merger. 

If  not  corrected,  conditions  that  could 
lead  to  insolvency  include,  but  are  not 
limited  to: 

•  Abandonment  by  management; 

•  Loss  of  sponsor; 

•  Serious  and  persistent  record 
keeping  problems;  or 

•  Serious  and  persistent  operational 
concerns. 

In  an  emergency  merger  situation, 
NCUA  will  take  an  active  role  in  finding 
a  suitable  merger  partner  (continuing 
credit  union).  NCUA  is  primarily 
concerned  that  the  continuing  credit 
union  has  the  financial  strength  and 
management  expertise  to  absorb  the 
troubled  credit  union  without  adversely 
affecting  its  own  financial  condition  and 
stability. 

As  a  stipulated  condition  to  an 
emergency  merger,  the  field  of 
membership  of  the  merging  credit  union 
may  be  transferred  intact  to  the 
continuing  federal  credit  union  without 
regard  to  any  common  bond  restrictions 
and  without  changing  the  character  of 
the  continuing  federal  credit  union  for 
future  amendments.  Under  this 
authority,  therefore,  a  single 
associational  common  bond  federal 
credit  union  may  take  into  its  field  of 
membership  any  dissimilar  charter  type. 

The  common  bond  characteristic  of 
the  continuing  credit  union  in  an 
emergency  merger  does  not  change. 
That  is.  even  though  the  merging  credit 
union  is  a  multiple  common  bond  or 
community,  the  continuing  credit  union 
will  remain  a  single  common  bond 
credit  union.  Similarly,  if  the  merging 
credit  union  is  an  unlike  single  common 
bond,  the  continuing  credit  union  will 
remain  a  single  common  bond  credit 
union.  Future  common  bond  expansions 
will  be  based  on  the  continuing  credit 
union's  single  common  bond. 

Emergency  mergers  involving 
federally  insured  credit  unions  in 
different  NCUA  regions  must  be 
approved  by  the  regional  director  where 
the  continuing  credit  union  is 
headquartered,  with  the  concurrence  of 
the  regional  director  of  the  merging 
credit  union  and.  as  applicable,  the  state 
regulators. 


III.D.3 — Purchase  and  Assumptions 
(Pe-As) 

Another  alternative  for  acquiring  the 
field  of  membership  of  a  failing  credit 
union  is  through  a  consolidation  known 
as  a  P&A.  A  P&A  has  limited  application 
because,  in  most  cases,  the  failing  credit 
union  must  be  placed  into  involuntary 
liquidation.  In  the  few  instances  where 
a  P&A  may  be  appropriate,  the  assuming 
federal  credit  union,  as  with  emergency 
mergers,  may  acquire  the  entire  field  of 
membership  if  the  emergency  merger 
criteria  are  satisfied.  However,  if  the 
P&A  does  not  meet  the  emergency 
merger  criteria,  it  must  be  processed 
under  the  common  bond  requirements. 

In  a  P&A  processed  under  the 
emergency  criteria,  specified  loans, 
shares,  and  certain  other  designated 
assets  and  liabilities,  without  regard  to 
common  bond  restrictions,  may  also  be 
acquired  without  changing  the  cheiracter 
of  the  continuing  federal  credit  union 
for  purposes  of  future  field  of 
membership  amendments. 

If  the  purchased  and/or  assumed 
credit  union's  field  of  membership  does 
not  share  a  common  bond  with  the 
purchasing  and/or  assuming  credit 
union,  then  the  continuing  credit 
union's  original  common  bond  will  be 
controlling  for  future  common  bond 
expansions. 

P&As  involving  federally  insured 
credit  unions  in  different  NCUA  regions 
must  be  approved  by  the  regional 
director  where  the  continuing  credit 
union  is  headquartered,  with  the 
concurrence  of  the  regional  director  of 
the  purchased  and/or  assumed  credit 
union  and,  as  applicable,  the  state 
regulators. 

IU.D.4— Spin-Offs 

Generally,  a  spin-off  occurs  when,  by 
agreement  of  the  parties,  a  portion  of  the 
field  of  membership,  assets,  liabilities, 
shares  and  capital  of  a  credit  union,  are 
transferred  to  a  new  or  existing  credit 
union.  A  spin-off  is  unique  in  that 
usually  one  credit  union  has  a  Held  of 
membership  expansion  and  the  other 
loses  a  portion  of  its  field  of 
membership. 

All  common  bond  requirements  apply 
regardless  of  whether  the  spun-off  group 
becomes  a  new  credit  union  or  goes  to 
an  existing  federal  charter. 

The  request  for  approval  of  a  spin-off 
must  be  supported  with  a  plan  that 
addresses,  at  a  minimum: 

•  Why  the  spin-off  is  being  requested; 

•  What  part  of  the  field  of 
membership  is  to  be  spun  off; 

•  Whether  the  affected  credit  unions 
have  the  same  common  bond  (applies 
only  to  single  associational  credit 
unions); 


•  Which  assets,  liabilities,  shares,  and 
capital  are  to  be  transferred; 

•  The  financial  impact  the  spin-off 
will  have  on  the  affected  credit  unions; 

•  The  ability  of  the  acquiring  credit 
union  to  effectively  serve  the  new 
members; 

•  The  proposed  spin-off  date;  and 

•  Disclosure  to  the  members  of  the 
requirements  set  forth  above. 

The  spin-off  request  must  also  include 
current  financial  statements  from  the 
affected  credit  unions  and  the  proposed 
voting  ballot. 

For  federal  credit  unions  spinning  off 
a  group,  membership  notice  and  voting 
requirements  and  procedures  are  the 
same  as  for  mergers  (see  Part  708  of  the 
NCUA  Rules  and  Regulations),  except 
that  only  the  members  directly  affected 
by  the  spin-off — those  whose  shares  are 
to  be  transferred — are  permitted  to  vote. 
Members  whose  shares  are  not  being 
transferred  will  not  be  afforded  the 
opportunity  to  vote.  Voting 
requirements  for  federally  insured  state  '^ 
credit  unions  are  governed  by  state  law. 

Spin-offs  involving  federally  insured 
credit  unions  in  different  NCUA  regions 
must  be  approved  by  all  regional 
directors  where  the  credit  unions  are 
headquartered  and  the  state  regulators, 
as  applicable. 

Spin-offs  in  the  same  region  also 
require  approval  by  the  state  regulator, 
as  applicable. 

IILE — Overlaps 

III.E.  1 — General 

An  overlap  exists  when  a  group  of 
persons  is  eligible  for  membership  in 
two  or  more  credit  unions.  As  a  general 
rule,  NCUA  will  not  charter  two  or  more 
credit  unions  to  serve  the  same  single 
associational  group.  An  overlap  is 
permitted  when  the  expansion's 
beneficial  effect  in  meeting  the 
convenience  and  needs  of  the  members 
of  the  group  proposed  to  be  included  in 
the  field  of  membership  clearly 
outweighs  any  adverse  effect  on  the 
overlapped  credit  union.  However, 
when  two  or  more  credit  unions  are 
attempting  to  serve  the  same 
associational  group,  an  overlap  can  be 
permitted. 

Proposed  or  existing  credit  unions 
must  investigate  the  possibility  of  an 
overlap  with  federally  insured  credit 
unions  prior  to  submitting  an 
application  for  a  proposed  charter  or 
expansion  if  the  group(s)  is  greater  than 
200  primary  potential  members. 

When  an  overlap  situation  does  arise, 
officials  of  the  involved  credit  unions 
must  attempt  to  resolve  the  overlap 
issue.  If  the  matter  is  resolved  between 
the  credit  unions,  the  applicant  must 
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submit  a  letter  to  that  effect  from  the 
:.  redit  union  whose  field  of  membership 
allready  includes  the  subject  group. 
I  If  no  resolution  is  possible  or  the 
overlapped  credit  imion  fails  to  provide 
]  letter,  an  application  for  a  new  charter 
ar  field  of  membership  expansion  may 
jstill  be  submitted,  but  must  also  include 
information  regarding  the  overlap  and 
qocumented  attempts  at  resolution. 
Pocumentation  on  the  interests  of  the 
^oup.  such  as  a  petition  signed  by  a 
liajority  of  the  group's  members,  will  be 
s  trongly  considered. 

An  overlap  will  not  be  considered 
i  dverse  to  the  overlapped  credit  union 
i ': 

•  The  group  has  200  or  less  primary 
:  otential  members  or  the  overlap  is 
otherwise  incidental  in  nature — i.e.,  the 
a-oup  of  persons  in  question  is  so  small 
i  5  to  have  no  material  effect  on  the 

c  riginal  credit  union; 

•  The  overlapped  credit  imion  does 
r  ot  object  to  the  overlap; 

•  There  is  limited  participation  by 
r  lembers  of  the  group  in  the  original 
dredit  union  after  the  expiration  of  a 
reasonable  period  of  time;  or 

I  •  The  field  of  membership  is  broadly 
stated,  such  as  a  national  association. 
I  In  reviewing  the  overlap,  the  regional 
Eiirector  will  consider: 

The  nature  of  the  issue; 

Efforts  made  to  resolve  the  matter; 

Financial  effect  on  the  overlapped 
cjredit  union; 

•  The  desires  of  the  group(s); 

•  Whether  the  original  credit  union 
I  ills  to  provide  requested  service; 

•  The  desire  of  the  sponsor 
c  rganization;  and 

•  The  best  interests  of  the  affected 
I  roup  and  the  credit  union  members 
I  ivolved. 

Potential  overlaps  of  a  federally 
i  isured  state  credit  union's  field  of 
membership  by  a  federal  credit  union 
lUrill  generally  be  analyzed  in  the  same 
way  as  if  two  federal  credit  unions  were 
involved.  Where  a  federally  insured 
state  credit  union's  field  of  membership 
^  broadly  stated,  NCUA  will  exclude  its 
eld  of  membership  from  any  overlap 
irotection. 

New  charter  applicants  and  every 
single  associational  common  bond 
aroup  which  comes  before  the  regional 
director  for  affiliation  with  an  existing 
federal  credit  union  must  advise  the 
iregional  director  in  writing  whether  the 
jglroup  is  included  within  the  field  of 
niembership  of  any  other  credit  union 
jBpccept  a  community  charter.  This 
r  otification  requirement  is  not 
3  pplicable  to  groups  with  200  or  less 
[  rimary  potential  members.  If  cases 
a  rise  where  the  assurance  given  to  a 
r  jgional  director  concerning 


unavailability  of  credit  union  service  is 
inaccurate,  the  misinformation  is 
grounds  for  removal  of  the  group  fitjm 
the  federal  credit  union's  charter. 

NCUA  will  permit  single  associational 
federal  credit  unions  to  overlap 
community  charters  without  performing 
an  overlap  analysis. 

in.E.2 — Overlap  Issues  as  a  Result  of 
Organizational  Restructuring 

A  federal  credit  union's  field  of 
membership  will  always  be  governed  by 
the  common  bond  descriptions 
contained  in  Section  5  of  its  charter. 
Where  a  sponsor  organization  expands 
its  operations  internally,  by  acquisition 
or  otherwise,  the  credit  union  may  serve 
these  new  entrants  to  its  field  of 
membership  if  they  are  part  of  the 
common  bond  described  in  Section  5. 

Overlaps  may  occur  as  a  result  of 
restructiuing  or  merger  of  the  parent 
organization.  Credit  unions  affected  by 
organizational  restructiu-ing  or  merger 
should  attempt  to  resolve  overlap  issues 
among  themselves.  If  an  agreement  is 
reached,  they  must  apply  to  NCUA  for 
a  modification  of  their  fields  of 
membership  to  reflect  the  groups  each 
will  serve.  NCUA  will  make  the  final 
decision  regarding  field  of  membership 
amendments,  taking  into  account  the 
credit  unions'  agreements,  safety  and 
soundness  concerns,  the  desires  of  the 
members,  the  significance  of  the  overlap 
and  other  relevant  issues. 

III.E.3 — Exclusionary  Clauses 

An  exclusionary  clause  is  a  limitation 
which  precludes  the  credit  union  from 
serving  the  primary  members  of  a 
portion  of  a  group  otherwise  included  in 
its  field  of  membership. 

When  two  credit  unions  agree  and/or 
NCUA  has  determined  that  overlap 
protection  is  appropriate  for  safety  and 
soundness  reasons,  an  exclusionary 
clause  will  be  included  in  the 
expanding  federal  credit  union's 
charter. 

Exclusionary  clauses  are  very  difficult 
for  credit  unions  and  NCUA  to  monitor 
properly.  Additionally,  exclusionary 
clauses  can  be  ineffective  or  create 
obvious  inequities — one  spouse  may  be 
eligible  for  membership  in  a  federal 
credit  union  while  the  other  may  not; 
one  member  may  be  eligible  for  credit 
union  service  while  another  may  not.  If, 
for  safety  and  soundness  reasons,  an 
exclusionary  clause  is  appropriate,  the 
overlap  protection  only  applies  to 
primary  members,  which  may  only 
provide  limited  protection. 

One  example  of  an  appropriate  use  of 
an  exclusionary  clause  may  be  where 
there  is  a  merger  of  two  labor  unions 
served  by  two  credit  unions  which  will 


continue  to  serve  their  groups  as  they 
had  prior  to  their  sponsors' 
consolidation.  The  addition  of  an 
exclusionary  clause  to  the  field  of 
membership  of  one  or  both  of  the  credit 
unions  may  be  the  best  way  to  clarify 
the  division  of  service  responsibility 
within  the  new  corporate  entity. 

When  an  exclusionary  clause  is 
included  in  a  federal  credit  union's  field 
of  membership,  NCUA  will  define: 

•  The  group  to  be  excluded; 

•  Whether  the  exclusion  is  to  apply  to 
the  entire  group  or  only  to  those  who 
are  actually  members  of  another  credit 
union; 

•  Whether  the  exclusion  is  to  apply 
only  to  the  current  members  of  the 
group  or  to  future  members  as  well;  and 

•  Whether  the  exclusion  is  to  apply 
for  a  limited  time  period. 

Examples  of  exclusionary  wording  are: 

•  Members  of  K  of  C  Council  ilO, 
except  members  of  the  XYZ  Federal 
Credit  Union  as  of  June  30,  1996;  or 

•  Members  of  the  American  Bar 
Association,  except  those  located  in 
Washington.  D.C. 

Exclusionary  clauses  granted  prior  to 
the  adoption  of  this  new  chartering 
manual  will  remain  in  effect  unless  the 
two  credit  unions  agree  to  remove  them, 
or  a  credit  union  petitions  NCUA  to 
remove  an  exclusionary  clause.  NCUA 
may  remove  the  exclusionary  clause  if 
it  determines  that  removal  is  in  the  best 
interests  of  the  members  and  clearly 
outweighs  any  adverse  effect  on  the 
overlapped  credit  union. 

III.F — Charter  Conversions 

A  single  associational  common  bond 
federal  credit  union  may  apply  to 
convert  to  a  community  charter 
provided  the  field  of  membership 
requirements  of  the  community  charter 
are  met.  Groups  within  the  existing 
charter  which  cannot  qualify  in  the  new 
charter  cannot  be  served  except  for 
members  of  record,  or  groups  or 
communities  obtained  in  an  emergency 
merger  or  P&A.  A  credit  union  must 
notify  all  groups  that  will  be  removed 
from  the  field  of  membership  as  a  result 
of  conversion.  Members  of  record  can 
continue  to  be  served.  Also,  in  order  to 
support  a  case  for  a  conversion,  the 
applicant  federal  credit  union  may  be 
required  to  develop  a  detailed  business 
plan  as  specified  in  Chapter  1,  Section 
IV.D. 

A  single  associational  common  bond 
federal  credit  union  may  apply  to 
convert  to  a  multiple  common  bond 
charter  by  adding  a  non  common  bond 
group  that  is  within  a  reasonable 
proximity  of  a  service  facility.  Groups 
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within  the  existing  charter  may  be 
retained  and  continue  to  be  served. 

However,  hiture  amendments, 
including  any  expansions  of  the  original 
single  common  bond  group,  must  be 
done  in  accordance  with  multiple 
common  bond  policy. 

A  credit  union  will  not  be  permitted 
to  convert  to  another  type  of  charter, 
except  community  charter,  for  three 
years  after  approval,  unless  the  regional 
director  determines  that  a  charter 
conversion  is  necessary  to  resolve  safety 
and  soimdness  concerns. 

ni.G — Removal  of  Groups  From  the 
Field  of  Membership 

A  credit  union  may  request  removal 
of  a  portion  of  the  common  bond  group 
from  its  field  of  membership  for  various 
reasons.  The  most  common  reasons  for 
this  type  of  amendment  are: 

•  The  group  is  within  the  overlapping 
field  of  membership  of  two  credit 
unions  and  one  wishes  to  discontinue 
service; 

•  The  federal  credit  union  cannot 
continue  to  provide  adequate  service  to 
the  group: 

•  The  group  has  ceased  to  exist; 

•  The  group  does  not  respond  to 
repeated  requests  to  contact  the  credit 
union  or  refuses  to  provide  needed 
support;  or  *  the  group  initiates  action 
to  be  removed  from  the  field  of 
membership. 

When  a  federal  credit  union  requests 
an  amendment  to  remove  a  group  from 
its  field  of  membership,  the  regional 
director  will  determine  why  the  credit 
union  wishes  to  remove  the  group  and 
whether  the  existing  members  of  the 
group  will  continue  membership.  If  the 
regional  director  conciirs  with  the 
request,  membership  may  continue  for 
those  who  are  already  members  under 
the  "once  a  member,  always  a  member" 
provision  of  the  Federal  Credit  Union 
Act. 

mJI — Other  Persons  Sharing  Common 
Bond 

A  number  of  persons  by  virtue  of  their 
close  relationship  to  a  common  bond 
group  may  be  included,  at  the  charter 
applicant's  option,  in  the  field  of  • 
membership.  These  include  the 
following: 

•  Spouses  of  persons  who  died  while 
within  the  field  of  membership  of  this 
credit  union; 

•  Employees  of  this  credit  union; 
Volunteers; 

•  Member  of  the  immediate  family  or 
household;  and 

•  Organizations  of  such  persons. 
Immediate  family  is  defined  as 

spouse,  child,  sibling,  parent, 
grandparent,  or  grandchild.  For  the 


purposes  of  this  definition,  immediate 
family  member  includes  stepparents, 
stepchildren,  stepsiblings,  and  adoptive 
relationships. 

Household  is  defined  as  persons 
living  in  the  same  residence 
maintaining  a  single  economic  unit. 

Membership  eligibility  is  extended 
only  to  individuals  who  are  members  of 
an  "immediate  family  or  household"  of 
a  credit  union  member.  It  is  not 
necessary  for  the  primary  member  to 
join  the  credit  union  in  order  for  the 
immediate  family  or  household  member 
of  the  primary  member  to  join,  provided 
the  immediate  family  or  household 
clause  is  included  in  the  field  of 
membership.  However,  it  is  necessary 
for  the  immediate  family  member  or 
household  member  to  first  join  in  order 
for  that  person's  immediate  family 
member  or  household  member  to  join 
the  credit  union.  A  credit  union  can 
adopt  a  more  restrictive  definition  of 
immediate  family  or  household. 

Volunteers,  by  virtue  of  their  close 
relationship  widi  a  sponsor  group,  may 
be  included.  One  example  is  volunteers 
working  at  a  church. 

Under  the  Federal  Credit  Union  Act, 
once  a  person  becomes  a  member  of  the 
credit  union,  such  person  may  remain  a 
member  of  the  credit  union  until  the 
person  chooses  to  withdraw  or  is 
expelled  from  the  membership  of  the 
credit  union.  This  is  commonly  referred 
to  as  "once  a  member,  always  a 
member."  The  "once  a  member,  always 
a  member"  provision  does  not  prevent 
a  credit  union  from  restricting  services 
to  members  who  are  no  longer  within 
the  field  of  membership. 

IV — Multiple  Occupational/ 
Associational  Common  Bonds 

IV.A.1— General 

A  federal  credit  union  may  be 
chartered  to  serve  a  combination  of 
distinct,  definable  single  occupational 
and/or  associational  common  bonds. 
This  type  of  credit  union  is  called  a 
multiple  common  bond  credit  union. 
Each  group  in  the  field  of  membership 
must  have  its  own  occupational  or 
associational  common  bond.  For 
example,  a  multiple  common  bond 
credit  union  may  include  two  unrelated 
employers,  or  two  unrelated 
associations,  or  a  combination  of  two  or 
more  employers  or  associations. 
Additionally,  these  groups  must  be 
within  reasonable  geographic  proximity 
of  the  credit  union.  That  is,  the  groups 
must  be  within  the  service  area  of  one 
of  the  credit  union's  service  facilities. 
These  groups  are  referred  to  as  select 
groups.  A  multiple  common  bond  credit 


union  cannot  expand  using  single 
common  bond  criteria. 

A  federal  credit  union's  service  area  is 
the  area  that  can  reasonably  be  served 
by  the  service  facilities  accessible  to  the 
groups  within  the  field  of  membership. 
The  service  area  will  most  often 
coincide  with  that  geographic  area 
primarily  served  by  the  service  facility. 
Additionally,  the  groups  served  by  the 
credit  imion  must  have  access  to  the 
service  facility.  A  service  facility  is 
defined  as  a  place  where  shares  are 
accepted  for  members'  accounts,  loan 
applications  are  accepted,  and  loans  are 
disbursed.  This  definition  includes  a 
credit  union  owned  branch,  a  shared 
branch,  a  mobile  branch,  an  office 
operated  on  a  regularly  scheduled 
weekly  basis,  or  a  credit  union  owned 
electronic  facility  that  meets,  at  a 
minimum,  these  requirements.  This 
definition  does  not  include  an  ATM. 

The  select  group  as  a  whole  will  be 
considered  to  be  within  a  credit  union's 
service  area  when: 

•  A  majority  of  the  persons  in  a  select 
group  live,  work,  or  gather  regularly 
within  the  service  area; 

•  The  group's  headquarters  is  located 
within  the  service  area;  or 

•  The  group's  "paid  from"  or 
"supervised  from"  location  is  within  the 
service  area. 

IV.A.2 — Sample  Multiple  Common 
Bond  Field  of  Membership 

An  example  of  a  multiple  conmion 
bond  field  of  membership  is: 

"The  field  of  membership  of  this 
federal  credit  union  shall  be  limited  to 
the  following: 

1.  Employees  of  Teltex  Corporation 
who  work  in  Wilmington,  Delaware; 

2.  Partners  and  employees  of  Smith  & 
Jones,  Attorneys  at  Law,  who  work  in 
Wilmington,  Delaware; 

3.  Members  of  the  M&L  Association 
who  live  in  Wilmington,  Etelaware,  and 
quaUfy  for  membership  in  accordance 
with  its  charter  and  bylaws  in  effect  on 
December  31, 1997." 

rV.B — Multiple  Common  Bond 
Amendments 

rV.B.l— General 

Section  5  of  every  multiple  common 
bond  federal  credit  union's  charter 
defines  the  field  of  membership  and 
select  groups  the  credit  union  can 
legally  serve.  Only  those  persons  or 
legal  entities  specified  in  the  field  of 
membership  can  be  served.  There  are  a 
number  of  instances  in  which  Section  5 
must  be  amended  by  NCUA. 

First,  a  new  select  group  is  added  to 
the  field  of  membership.  This  may  occur 
through  agreement  between  the  group 
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I  ad  the  credit  union  directly,  or  through 
merger,  corporate  acquisition, 

purchase  and  assumption  (P&A),  or 

spin-off. 
Second,  a  federal  credit  union 

I  ualifies  to  change  its  charter  from: 

•  A  single  occupationaL/associational 
imarter  to  a  multiple  common  bond 

[  larter; 

•  A  multiple  common  bond  to  a 
I  ngle  occupational/associational 

[  larter; 

•  A  multiple  common  bond  to  a 
c  ommunity  charter;  or 

•  A  community  to  a  multiple 
c  ommon  bond  charter. 

Third,  a  federal  credit  union  removes 
e  group  from  its  field  of  membership 
I  irou^  agreement  with  the  group,  a 
sqpin-off,  or  because  the  group  is  no 
longer  in  existence. 

I  V.B.2 — Numerical  Limitation  of  Select 
( kvups 

An  existing  multiple  common  bond 
f  Kleral  credit  union  that  submits  a 
request  to  amend  its  charter  must 
jprovide  documentation  to  establish  that 
ine  multiple  common  bond 
lequirements  have  been  met.  All 
amendments  to  a  multiple  common 
bond  credit  union's  field  of  membership 
[must  be  approved  by  the  regional 
director. 

I    NCUA  will  approve  groups  to  a  credit 
jUnion's  field  of  membership,  if  the 
l^ency  determines  in  writing  that  the 
following  criteria  are  met: 

•  The  credit  union  has  not  engaged  in 
EDiy  unsafe  or  unsound  practice,  as 
determined  by  the  regional  director, 
(^hich  is  material  during  the  one  year 

eriod  preceding  the  filing  to  add  the 
oup; 

•  The  credit  union  is  "adequately 
pitalized."  NCUA  defines  adequately 

icapitalized  to  mean  if  the  credit  union 
iias  a  net  worth  ratio  of  not  less  than  6 
f  ercent.  For  low-income  credit  unions 
cr  credit  unions  chartered  less  than  ten 
ylears,  the  regional  director  may 
determine  that  a  net  capital  ratio  of  less 
t|ian  6  percent  is  adequate  if  the  credit 
ilnion  is  making  reasonable  progress 
tpward  meeting  the  6  percent  net  worth 
requirement. 

j  •  The  credit  union  has  the 
ijdministrative  capability  to  serve  the 
Proposed  group  and  the  financial 
•esources  to  meet  the  need  for 
jjdditional  staff  and  assets  to  serve  the 
[^ew  group: 

I  •  Any  potential  harm  the  expansion 
tiay  have  on  any  other  credit  union  and 
its  members  is  clearly  outweighed  by 
ine  probable  beneficial  effect  of  the 
expansion.  With  respect  to  a  proposed 
expansion's  effect  on  other  credit 
inions,  the  requirements  on 


overlapping  fields  of  membership  set 
forth  in  Section  IV.E  of  this  Chapter  are 
also  applicable;  and 

•  If  the  formation  of  a  separate  credit 
imion  by  such  group  is  not  practical  and 
consistent  with  reasonable  standards  for 
the  safe  and  sound  operation  of  a  credit 
union. 

A  more  detailed  analysis  is  required 
for  groups  of  3,000  or  more  primary 
potential  members  requesting  to  be 
added  to  a  multiple  common  bond 
credit  union.  It  is  incumbent  upon  the 
credit  union  to  demonstrate  that  the 
formation  of  a  separate  credit  union  by 
such  a  group  is  not  practical.  The  group 
must  provide  evidence  that  it  lacks 
sufficient  volunteer  and  other  resources 
to  support  the  efficient  and  effective 
operations  of  a  credit  union  or  does  not 
meet  the  economic  advisability  criteria 
outlined  in  Chapter  1.  If  this  can  be 
demonstrated,  the  group  may  be  added 
to  a  multiple  common  bond  credit 
union's  field  of  membership. 

IV.B.3 — Documentation  Requirements 

A  multiple  common  bond  credit 
union  requesting  a  select  group 
expansion  must  submit  a  formal  written 
request,  using  the  Application  for  Field 
of  Membership  Amendment  (NCUA 
4015)  to  the  appropriate  NCUA  regional 
director.  If  a  credit  union  is  adding  a 
group  of  200  or  less  primary  potential 
members,  then  the  NCUA  4015-EZ 
should  be  used.  The  request  must  be 
signed  by  an  authorized  credit  union 
representative. 

The  NCUA  4015. (for  groups  in  excess 
of  200  primary  potential  members)  must 
be  accompanied  by  the  following: 

•  A  letter  signed  by  an  authorized 
representative  of  the  group  to  be  added. 
Wherever  possible,  this  letter  must  be 
submitted  on  the  group's  letterhead 
stationery.  The  regional  director  may 
accept  such  other  documentation  or 
certification  as  deemed  appropriate. 
This  letter  must  indicate: 

•  The  group's  occupational  or 
associational  common  bond; 

•  That  the  group  wants  to  be  added 
to  the  federal  credit  union's  field  of 
membership; 

•  Whether  the  group  presently  has 
other  credit  union  service  available; 

•  The  number  of  persons  currently 
included  within  the  group  to  be  added 
and  their  locations;  and 

•  The  group's  proximity  to  credit 
union's  nearest  service  facility. 

•  If  the  group  is  eligible  for 
membership  in  any  other  credit  union, 
documentation  must  be  provided  to 
support  inclusion  of  the  group  under 
the  overlap  standards  set  forth  in 
Section  IV.E  of  this  Chapter;  and 


•  The  most  recent  copy  of  the  group's 
charter  and  bylaws  or  equivalent 
documentation  (for  associational 
groups). 

The  NCUA  4015-EZ  (for  groups  of 
200  or  less  primary  potential  members) 
must  be  accompanied  by  the  following: 

•  A  letter  signed  by  an  authorized 
representative  of  the  group  to  be  added. 
Wherever  possible,  this  letter  must  be 
submitted  on  the  group's  letterhead 
stationery.  The  regional  director  may 
accept  such  other  documentation  or 
certification  as  deemed  appropriate. 
This  letter  must  indicate: 

•  How  the  group  shares  the  credit 
union's  occupational  or  associational 
common  bond; 

•  That  the  group  wants  to  be  added 
to  the  applicant  federal  credit  imion's 
field  of  membership; 

•  The  number  of  persons  currently 
included  within  the  group  to  be  added 
and  their  locations;  and 

•  The  group's  proximity  to  credit 
union's  nearest  service  facility. 

•  The  most  recent  copy  of  the  group's 
charter  and  bylaws  or  equivalent 
documentation  (for  associational 
groups). 

IV.B.4 — Corporate  Restructuring 

If  a  select  group  within  a  federal 
credit  union's  field  of  membership 
undergoes  a  substantial  restructuring,  a 
change  to  the  credit  union's  field  of 
membership  may  be  required  if  the 
credit  union  is  to  continue  to  provide 
service  to  the  select  group.  NCUA 
permits  a  multiple  common  bond  credit 
union  to  maintain  in  its  field  of 
membership  a  sold  or  spun-off  select 
group  to  which  it  has  been  providing 
service,  without  regard  to  location,  if  the 
original  group  is  clearly  identifiable. 
This  type  of  amendment  to  the  credit 
union's  charter  is  not  considered  an 
expansion,  therefore  the  criteria  relating 
to  adding  new  groups  are  not 
applicable. 

IV.C— NCUA'S  Procedures  for 
Amending  the  Field  of  Membership 

IV.C.l— General 

All  requests  for  approval  to  amend  a 
federal  credit  union's  charter  must  be 
submitted  to  the  appropriate  regional 
director. 

IV.C.2 — Regional  Director's  Decision 

All  amendment  requests  will  be 
reviewed  by  NCUA  staff  in  order  to 
ensure  conformance  to  NCUA  policy. 

In  some  cases,  an  on-site  review  by  a 
staff  member  may  be  required  by  the 
regional  director  before  acting  on  a 
proposed  amendment.  In  addition,  the 
regional  director  may,  after  taking  into 
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account  the  significance  of  the  proposed 
field  of  membership  amendment, 
require  the  applicant  to  submit  a 
business  plan  addressing  specific  issues. 

The  financial  and  operational 
condition  of  the  requesting  credit  union 
will  be  considered  in  every  instance.  An 
expanded  field  of  membership  may 
provide  the  basis  for  reversing  adverse 
trends.  In  such  cases,  an  amendment  to 
expand  the  field  of  membership  may  be 
granted  notwithstanding  the  credit 
union's  adverse  trends.  The  applicant 
credit  union  must  clearly  establish  that 
the  approval  of  the  expanded  field  of 
membership  meets  the  requirements  of 
Section  IV.B.2  of  this  Chapter  and  will 
not  increase  the  risk  to  the  NCUSIF. 

IV.C.3 — Regional  Director  Approval 

If  the  requested  amendment  is 
approved  by  the  regional  director,  the 
credit  union  will  be  issued  an 
amendment  to  Section  5  of  its  charter. 

IV.C.4 — Regional  Director  Disapproval 

When  a  regional  director  disapproves 
any  application,  in  whole  or  in  part,  to 
amend  the  field  of  membership  under 
this  chapter,  the  applicant  will  be 
informed  in  writing  of  the: 

•  Specific  reasons  for  the  action; 

•  If  appropriate,  options  or 
suggestions  that  could  be  considered  for 
gaining  approval;  and 

•  Appeal  procedure. 

IV.C.5 — Appeal  of  Regional  Director 
Decision 

If  a  field  of  membership  expansion, 
request  to  remove  an  exclusionary 
clause,  merger,  or  spin-off  is  denied  by 
the  regional  director,  the  federal  credit 
union  may  appeal  the  decision  to  the 
NCUA  Board.  An  appeal  must  be  sent  to 
the  appropriate  regional  office  within  60 
days  of  the  date  of  denial,  and  must 
address  the  specific  reason(s)  for  the 
denial.  The  regional  director  will  then 
forward  the  appeal  to  the  NCUA  Board. 
NCUA  central  office  staff  will  make  an 
independent  review  of  the  facts  and 
present  the  appeal  to  the  Board  with  a 
recommendation. 

Before  appealing,  the  credit  union 
may,  within  30  days  of  the  denial, 
provide  supplemental  information  to 
the  regional  director  for  reconsideration. 
The  regional  director  will  have  30  days 
from  the  date  of  the  receipt  of  the 
request  for  reconsideration  to  make  a 
final  decision.  The  request  will  not  be 
considered  as  an  appeal,  but  as  a  request 
for  reconsideration  by  the  regional 
director.  If  the  request  is  again  denied, 
the  credit  union  may  proceed  with  the 
appeal  process  to  the  NCUA  Board 
within  60  days  of  date  of  the  last  denial 
by  the  regional  director. 


rV.D — Mergers,  Purchase  amd 
Assumptions,  and  Spin-Ofifs 

In  general,  other  than  the  addition  of 
select  groups,  there  are  three  additional 
ways  a  multiple  common  bond  federal 
credit  union  can  expand  its  field  of 
membership: 

•  By  taking  in  the  field  of 
membership  of  another  credit  union 
through  a  merger; 

•  By  taking  in  the  field  of 
membership  of  another  credit  union 
through  a  purchase  and  assumption 
(P&A):  or 

•  By  taking  a  portion  of  another  credit 
union's  field  of  membership  through  a 
spin-off. 

IV.D.  1 — Voluntary  Mergers 

a.  All  select  groups  in  the  merging 
credit  union's  field  of  membership  have 
less  than  3,000  primary  potential 
members. 

A  voluntary  merger  of  two  or  more 
federal  credit  unions  is  permissible  as 
long  as  each  select  group  in  the  merging 
credit  union's  field  of  membership  has 
less  than  3,000  primary  potential 
members.  While  the  merger 
requirements  outlined  in  Section  205  of 
the  Federal  Credit  Union  Act  must  still 
be  met,  the  requirements  of  Chapter  2, 
Section  IV.B.2  of  this.manual  are  not 
applicable. 

b.  One  or  more  select  groups  in  the 
merging  credit  union's  field  of 
membership  has  3,000  or  more  primary 
potential  members. 

If  the  merging  credit  union  has  any 
groups  consisting  of  3,000  or  more 
primary  potential  members,  special 
requirements  apply.  NCUA  will  analyze 
each  group  of  3,000  or  more  primary 
potential  members  to  determine 
whether  the  formation  of  a  separate 
credit  union  by  such  a  group  is 
practical.  If  the  formation  of  a  separate 
credit  union  by  such  a  group  is  not 
practical  because  the  group  lacks 
sufficient  volunteer  and  other  resources 
to  support  the  efficient  and  effective 
operations  of  a  credit  imion  or  does  not 
meet  the  economic  advisable  criteria 
outlined  in  Chapter  1,  the  group  may  be 
merged  into  a  multiple  common  bond 
credit  union.  If  the  formation  of  a 
separate  credit  union  is  practical,  the 
group  must  be  spun-off  before  the 
merger  can  be  approved. 

c.  Merger  of  a  single  common  bond 
credit  union  into  a  multiple  common 
bond  credit  union. 

A  financially  healthy  single  common 
bond  credit  union  with  a  primary 
potential  membership  in  excess  of  3,000 
primary  potential  members  cannot 
merge  into  a  multiple  common  bond 
credit  imion,  absent  supervisory 
reasons.  ~^ 


d.  Merger  Approval. 

If  the  merger  is  approved,  the 
qualifying  groups  within  the  merging 
credit  union's  field  of  membership  will 
be  transferred  intact  to  the  continuing 
credit  union  and  can  continue  to  be 
served. 

Where  the  merging  credit  union  is 
state-chartered,  the  field  of  membership 
rules  applicable  to  a  federal  credit  union 
apply. 

Mergers  must  be  approved  by  the 
NCUA  regional  director  where  the 
continuing  credit  union  is 
headquartered,  with  the  concurrence  of 
the  regional  director  of  the  merging 
credit  union,  and,  as  applicable,  the 
state  regulators. 

rV.D.2 — Supervisory  Mergers 

The  NCUA  may  approve  the  merger  of 
any  federally  insured  credit  imion  when 
safety  and  soundness  concerns  are 
present  without  regard  to  the  3,000 
numerical  limitation.  The  credit  union 
need  not  be  insolvent  or  in  danger  of 
insolvency  for  NCUA  to  use  this 
statutory  authority. 

IV.D.3 — Emergency  Mergers 

An  emergency  merger  may  be 
approved  by  NCUA  without  regard  to 
field  of  membership  rules,  the  3,000 
numerical  limitation,  or  other  legal 
constraints.  An  emergency  merger 
involves  NCUA's  direct  intervention 
and  approval.  The  credit  union  to  be 
merged  must  either  be  insolvent  or 
likely  to  become  insolvent,  and  NCUA 
must  determine  that: 

•  An  emergency  requiring 
expeditious  action  exists; 

•  Other  alternatives  are  not 
reasonably  available;  and 

•  The  public  interest  would  best  be 
served  by  approving  the  merger. 

If  not  corrected,  conditions  that  could 
lead  to  insolvency  include,  but  are  not 
limited  to: 

•  Abandonment  by  management; 

•  Loss  of  sponsor; 

•  Serious  and  persistent  record 
keeping  problems;  or 

•  Serious  and  persistent  operational 
concerns. 

In  an  emergency  merger  situation, 
NCUA  will  take  an  active  role  in  finding 
a  suitable  merger  partner  (continuing 
credit  union).  NCUA  is  primarily 
concerned  that  the  continuing  credit 
union  has  the  financial  strength  and 
management  expertise  to  absorb  the 
troubled  credit  union  without  adversely 
affecting  its  own  financial  condition  and 
stability. 

As  a  stipulated  condition  to  an 
emergency  merger,  the  field  of 
membership  of  the  merging  credit  union 
may  be  transferred  intact  to  the 
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( ( tntinuing  federal  credit  union  without 
I  i  gard  to  any  field  of  membership 
1  i  strictions  including  numerical 
umitation  requirements  and  without 
^hanging  the  character  of  the  continuing 
eral  credit  union  for  future 
endments.  Under  this  authority,  any 
gle  occupational/associational 
mmon  bond,  muhiple  common  bond, 
community  charter  may  merger  into 
ultiple  common  bond  credit  union 
d  that  credit  union  can  continue  to 
serve  the  merging  credit  union's  field  of 
inembership.  Subsequent  field  of 
iinembership  expansions  of  the 
C<intinuing  multiple  common  bond 
(^tedit  union  must  be  consistent  with 
inultiple  common  bond  policies. 
Emergency  mergers  involving 
federally  insured  credit  unions  in 
different  NCUA  regions  must  be 
)proved  by  the  regional  director  where 
e  continuing  credit  union  is 
jadquartered,  with  the  concurrence  of 
e  regional  director  of  the  merging 
dit  union  and,  as  applicable,  the  state 
lators. 

D.4 — Purchase  and  Assumptions 
P&As) 

Another  alternative  for  acquiring  the 

I  i  )ld  of  membership  of  a  failing  credit 

I I  lion  is  through  a  consolidation  known 
« i  1  a  P&A.  Generally,  the  requirements 

i  >plicable  to  field  of  membership 
i :  :pansions  found  in  this  chapter  apply 
1  (  purchase  and  assumptions  where  the 
])urchasing  credit  union  is  a  federal 
(tkarter. 

A  P&A  has  limited  application 
because,  in  most  cases,  the  failing  credit 
union  must  be  placed  into  involuntary 
ijipuidation.  However,  in  the  few 
instances  where  a  P&A  may  occur,  the 
assuming  federal  credit  union,  as  with 
einergency  mergers,  may  acquire  the 
(iitire  field  of  membership  if  the 
rinergency  criteria  are  satisfied. 
Specified  loans,  shares,  and  certain 
Other  designated  assets  and  liabilities, 
thout  regard  to  field  of  membership 
strictions,  may  also  be  acquired 
ithout  changing  the  character  of  the 
ntinuing  federal  credit  union  for 
rposes  of  future  field  of  membership 
endments.  Subsequent  field  of 
lembership  expansions  must  be 
Consistent  with  multiple  common  bond 
^plicies. 

P&As  involving  federally  insured 
credit  unions  in  different  NCUA  regions 
must  be  approved  by  the  regional 
director  where  the  continuing  credit 
union  is  headquartered,  with  the 
cbnciurence  of  the  regional  director  of 
the  purchased  and/or  assumed  credit 
I  u  lion  and,  as  applicable,  the  state 
negulators. 


IV.D.5— Spin-Offs 

A  spin-off  occurs  when,  by  agreement 
of  the  parties,  a  portion  of  the  field  of 
membership,  assets,  liabilities,  shares, 
and  capital  of  a  credit  union  are 
transferred  to  a  new  or  existing  credit 
union.  A  spin-off  is  unique  in  that 
usually  one  credit  union  has  a  field  of 
membership  expansion  and  the  other 
loses  a  portion  of  its  field  of 
membership. 

All  common  bond  requirements  apply 
regardless  of  whether  the  spun-ofi  group 
becomes  a  new  charter  or  goes  to  an 
existing  federal  charter. 

The  request  for  approval  of  a  spun-off 
group  must  be  supported  with  a  plan 
that  addresses,  at  a  minimum: 

•  Why  the  spin-off  is  being  requested; 

•  What  part  of  the  field  of 
membership  is  to  be  spun  off; 

•  Which  assets,  liabilities,  shares,  and 
capital  are  to  be  transferred; 

•  The  financial  impact  the  spin-off 
will  have  on  the  affected  credit  unions; 

•  The  ability  of  the  acquiring  credit 
union  to  effectively  serve  the  new 
members; 

•  The  proposed  spin-off  date;  and 

•  Disclosure  to  the  members  of  the 
requirements  set  forth  above. 

The  spin-off  request  must  also  include 
current  financial  statements  from  the 
affected  credit  unions  and  the  proposed 
voting  ballot. 

For  federal  credit  unions  spinning  off 
a  group,  membership  notice  and  voting 
requirements  and  procedures  are  the 
same  as  for  mergers  (see  Part  708  of  the 
NCUA  Rules  and  Regulations),  except 
that  only  the  members  directly  affected 
by  the  spin-off — those  whose  shares  are 
to  be  transferred — are  permitted  to  vote. 
Members  whose  shares  are  not  being 
transferred  will  not  be  afforded  the 
opportunity  to  vote.  Voting 
requirements  for  federally  insured  state 
credit  unions  are  governed  by  state  law. 

Spin-offs  involving  federally  insured 
credit  unions  in  different  NCUA  regions 
must  be  approved  by  all  regional 
directors  where  the  credit  unions  are 
headquartered  and  the  state  regulators, 
as  applicable.  Spin-offs  in  the  same 
region  also  require  approval  by  the  state 
regulator,  as  applicable. 

IV.E — Overlaps 

IV.E.l— General 

An  overlap  exists  when  a  group  of 
persons  is  eligible  for  membership  in 
two  or  more  credit  unions,  including 
state  charters.  An  overlap  is  permitted 
when  the  expansion's  beneficial  effect 
in  meeting  the  convenience  and  needs 
of  the  members  of  the  group  proposed 
to  be  included  in  the  field  of 
membership  clearly  outweighs  any 


adverse  effect  on  the  overlapped  credit 
union. 

Proposed  or  existing  credit  unions 
must  investigate  the  possibility  of  an 
overlap  with  federally  insured  credit 
unions  prior  to  submitting  an 
application  for  a  proposed  charter  or 
expansion  if  the  group(s)  is  greater  than 
200  primary  potential  members.  An 
overlap  analysis  is  not  required  for 
groups  with  200  or  less  primary 
potential  members. 

When  an  overlap  situation  requiring 
analysis  does  arise,  officials  of  the 
expanding  credit  union  must  ascertain 
the  views  of  the  overlapped  credit 
union.  If  the  overlapped  credit  union 
does  not  object,  the  applicant  must 
submit  a  letter  or  other  documentation 
to  that  effect.  If  the  overlapped  credit 
union  does  not  respond,  the  expanding 
credit  union  must  notify  NCUA  in 
writing  of  its  attempt  to  obtain  the* 
overlapped  credit  union's  comments. 

NCUA  will  generally  not  approve  an 
overlap  unless  the  expansion's 
beneficial  effect  in  meeting  the 
convenience  and  needs  of  the  members 
of  the  group  proposed  to  be  included  in 
field  of  membership  clearly  outweighs 
any  adverse  effect  on  the  overlapped 
credit  union. 

In  reviewing  the  overlap,  the  regional 
director  will  consider: 

•  The  view  of  the  overlapped  credit 
union(s); 

•  Whether  the  overlap  is  incidental  in 
nature — the  group  of  persons  in 
question  is  so  small  as  to  have  no 
material  effect  on  the  original  credit 
union; 

•  Whether  there  is  limited 
participation  by  members  or  employees 
of  the  group  in  the  original  credit  union 
after  the  expiration  of  a  reasonable 
period  of  time; 

•  Whether  the  original  credit  union 
fails  to  provide  requested  service; 

•  Financial  effect  on  the  overlapped 
credit  union; 

•  The  desires  of  the  group(s); 

•  The  desire  of  the  sponsor 
organization;  and 

•  The  best  interests  of  the  affected 
group  and  the  credit  union  members 
involved. 

Generally,  if  the  overlapped  credit 
union  does  not  object,  and  NCUA 
determines  that  there  is  no  safety  and 
soundness  problem,  the  overlap  will  be 
permitted. 

Potential  overlaps  of  a  federally 
insured  state  credit  union's  field  of 
membership  by  a  federal  credit  union 
will  generally  be  analyzed  in  the  same 
way  as  if  two  federal  credit  unions  were 
involved.  Where  a  federally  insured 
state  credit  union's  field  of  membership 
is  broadly  stated,  NCUA  will  exclude  its 
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field  of  membership  from  any  overlap 
protection. 

New  charter  applicants  and  every 
select  group  which  comes  before  the 
regional  director  for  affiliation  with  an 
existing  federal  credit  imion  must 
advise  the  regional  director  in  writing 
whether  the  group  is  included  within 
the  field  of  membership  of  any  other 
credit  union.  This  requirement  is  not 
applicable  to  groups  with  200  or  less 
primary  potential  members.  If  cases 
arise  where  the  assurance  given  to  a 
regional  director  concerning 
unavailability  of  credit  union  service  is 
inacounte.  the  misinformation  is 
grounds  for  removal  of  the  group  from 
the  federal  credit  union's  charter. 

NCUA  will  permit  multiple  common 
bond  federal  credit  unions  to  overlap 
community  charters  without  performing 
an  overlap  analysis. 

IV.E.2 — Overlap  Issues  as  a  Result  of 
Organizationa]  Restructuring 

A  federal  credit  union's  field  of 
membership  will  always  be  governed  by 
the  field  of  membership  descriptions 
contained  in  Section  5  of  its  charter. 
Where  a  sponsor  organization  expands 
its  operations  internally,  by  acquisition 
or  otherwise,  the  credit  union  may  serve 
these  new  entrants  to  its  field  of 
membership  if  they  are  part  of  any 
select  group  listed  in  Section  5.  Where 
acquisitions  are  made  which  add  a  new 
subsidiary,  the  group  cannot  be  served 
until  the  subsidiary  is  included  in  the 
field  of  membership. 
-  Overlaps  may  occur  as  a  result  of 
restructuring  or  merger  of  the  parent 
organization.  When  such  overlaps 
occur,  each  credit  union  must  request  a 
field  of  membership  amendment  to 
reflect  the  new  groups  each  wishes  to 
serve.  NCUA  will  review  these  requests 
as  it  does  any  select  group  addition.  The 
credit  union  can  continue  to  serve  any 
current  group  in  its  field  of  membership 
that  is  acquiring  a  new  group  or  has 
been  acquired  by  a  new  group.  The  new 
group  cannot  be  served  by  the  credit 
union  until  the  field  of  membership 
amendment  is  approved  by  NCUA. 

In  addition,  credit  unions  must 
submit  to  NCUA  documentation 
explaining  the  restructuring  and 
providing  information  regarding  the 
new  organizational  structure.  To  help  in 
future  monitoring  of  overlaps,  the  credit 
union  must  identify  divisions  and 
subsidiaries  and  the  locations  of  each. 
Where  the  sponsor  and  its  employees 
desire  to  continue  service,  NCUA  may 
use  wording  such  as  the  following: 

•  Employees  of  MHS  Corporation, 
formerly  a  subsidiary  of  Tool, 
Incorporated,  located  in  Charleston, 
South  Carolina. 


IV.E.3 — Exclusionary  Clauses 

An  exclusionary  clause  is  a  limitation 
which  precludes  the  credit  union  from 
serving  the  primary  members  of  a 
portion  of  a  group  otherwise  included  in 
its  field  of  membership. 

When  NCUA  determines  that  overlap 
protection  is  appropriate  for  safety  and 
soundness  reasons,  an  exclusionary 
clause  will  be  included  in  the 
expanding  federal  credit  union's 
charter. 

Exclusionary  clauses  are  very  difficult 
for  credit  unions  and  NCUA  to  monitor 
properly.  Additionally,  exclusionary 
clauses  can  be  ineffective  or  create 
obvious  inequities — one  spouse  may  be 
eligible  for  membership  in  a  federal 
credit  union  while  the  other  may  not; 
one  employee  may  be  eligible  for  credit 
union  service  while  a  co-worker  may 
not.  If,  for  safety  and  soundness  reasons, 
an  exclusionary  clause  is  appropriate, 
the  overlap  protection  only  applies  to 
primary  members,  which  may  only 
provide  limited  protection. 

One  example  of  an  appropriate  use  of 
an  exclusionary  clause  may  be  where 
there  is  a  merger  of  two  corporations 
served  by  two  credit  unions  which  will 
continue  to  serve  their  groups  as  they 
had  prior  to  their  sponsors' 
consolidation.  The  addition  of  an 
exclusionary  clause  to  the  field  of 
membership  of  one  or  both  of  the  credit 
unions  may  be  the  best  way  to  clarify 
the  division  of  service  responsibility 
within  the  new  corporate  entity. 

When  an  exclusionary  clause  is 
included  in  a  federal  credit  imion's  field 
of  membership.  NCUA  will  define: 

•  The  identity  of  the  group; 

•  Whether  the  exclusion  is  to  apply  to 
the  entire  group  or  only  to  those  who 
are  actually  members  of  another  credit 
union; 

•  Whether  the  exclusion  is  to  apply 
only  to  the  current  members  of  the 
group  or  to  future  members  as  well;  and 

Whether  the  exclusion  is  to  apply  for 
a  limited  time  period. 

Examples  of  exclusionary  wording 
are: 

•  Persons  who  work  for  Monty  Sugar 
Company,  except  those  who  work  in, 
are  paid  fit>m,  or  are  supervised  from 
San  Francisco,  California. 

•  Persons  who  work  for  the  EWJ  Co., 
except  those  employed  by  the  JEC 
Division  as  of  June  30, 1997. 

•  Persons  who  work  for  KLB  Co., 
except  those  who  were  members  of  the 
St.  Bonaventiu«  Federal  Credit  Union  as 
of  June  30, 1997. 

Exclusionary  clauses  granted  prior  to 
the  adoption  of  this  new  chartering 
manual  will  remain  in  effect  imless  the 
two  credit  unions  agree  to  remove  them. 


or  a  credit  union  petitions  NCUA  to 
remove  an  exclusionary  clause.  NCUA 
may  remove  the  exclusionary  clause  if 
it  determines  that  removal  is  in  the  best 
interests  of  the  members  and  clearly 
outweighs  any  adverse  effect  on  the 
overlapped  credit  union. 

IV.F — Charter  Conversion 

A  multiple  common  bond  federal 
credit  union  may  apply  to  convert  to  a 
community  charter  provided  the  field  of 
membership  requirements  of  the 
commimity  charter  are  met.  Groups 
within  the  existing  charter  which 
cannot  qualify  in  the  new  charter  cannot 
be  served  except  for  members  of  record, 
or  groups  or  communities  obtained  in 
an  emergency  merger  or  P&A.  A  credit 
union  must  notify  all  groups  that  will  be 
removed  from  the  field  of  membership 
as  a  result  of  conversion.  Members  of 
record  can  continue  to  be  served.  Also, 
in  order  to  support  a  case  for  a 
conversion,  the  applicant  federal  credit 
union  may  be  required  to  develop  a 
detailed  business  plan  as  specified  in 
Chapter  1,  Section  IV.D. 

A  multiple  common  bond  federal 
credit  union  may  apply  to  convert  to  a 
single  occupational  or  associational 
common  bond  charter  provided  the  field 
of  membership  requirements  of  the  new 
charter  are  met.  Groups  within  the 
existing  charter  which  cannot  qualify  in 
the  new  charter  cannot  be  served  except 
for  members  of  record,  or  groups  or 
communities  obtained  in  an  emergency 
merger  or  P&A.  A  credit  union  must 
notify  all  groups  that  will  be  removed 
from  the  field  of  membership  as  a  result 
of  conversion. 

Once  a  multiple  common  bond  credit 
union  converts  to  a  single  occupational 
or  associational  credit  union,  it  cannot 
convert  back  to  a  multiple  common 
bond  credit  union  for  a  period  of  three 
years,  imless  there  are  safety  and 
soimdness  concerns. 

rv.G— Removal  of  Groups  From  the 
Field  of  Membership 

A  credit  union  may  request  removal 
of  a  group  from  its  field  of  membership' 
for  various  reasons.  The  most  common 
reasons  for  this  type  of  amendment  are: 

•  The  group  is  within  the  overlapping 
field  of  membership  of  two  credit 
unions  and  one  wishes  to  discontinue 
service; 

•  The  federal  credit  union  cannot 
continue  to  provide  adequate  service  to 
the  group; 

•  The  group  has  ceased  to  exist; 

•  The  group  does  not  respond  to 
repeated  requests  to  contact  the  credit 
imion  or  refuses  to  provide  needed 
support; 
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•  The  group  initiates  action  to  be 
lUmoved  from  the  field  of  membership; 

•  The  federal  credit  imion  wishes  to 
(|^nvert  to  a  single  common  bond. 

When  a  federal  credit  union  requests 
{ ^  amendment  to  remove  a  group  from 
i  \k  field  of  membership,  the  regional 
( [jrector  will  determine  why  the  credit 
\  inion  wishes  to  remove  the  group  and 
it^bether  the  existing  members  of  the 
(iloup  will  continue  membership.  If  the 
I  ejgional  director  concurs  with  the 
I  ^uest,  membership  may  continue  for 
t  i^ose  who  are  already  members  under 
tie  "once  a  member,  always  a  member" 
Ii|ovision  of  the  Federal  Credit  Union 
l±t. 

I V  .H — Other  Persons  Sharing  Common 
^ond 

A  number  of  persons,  by  virtue  of 
tneir  close  relationship  to  a  common 
bond  group,  may  be  included,  at  the 
charter  applicant's  option,  in  the  field  of 
itwmbership.  These  include  the 
f  illowing: 

[•  Spouses  of  persons  who  died  while 
\/ithin  the  field  of  membership  of  this 
qiisdit  union; 

Employees  of  this  credit  imion; 

Persons  retired  as  pensioners  or 

^nuitants  itom  the  above  employment; 

Volunteers; 

•  Member  of  the  immediate  family  or 
I  ( lusehold;  and 

•  Organizations  of  such  persons. 
Immediate  family  is  defined  as 

s ;  ouse,  child,  sibling,  parent, 
gHandparent,  or  grandchild.  For  the 
pilirposes  of  this  definition,  immediate 
family  member  includes  stepparents, 
sjtepchildren,  stepsiblings,  and  adoptive 
r^ationships. 

Household  is  defined  as  persons 
itying  in  the  same  residence 
maintaining  a  single  economic  imit. 
,  Membership  eligibility  is  extended 
daly  to  individuals  who  are  members  of 
ah  "immediate  family  or  household"  of 
al  ^redit  imion  member.  It  is  not 
necessary  for  the  primary  member  to 
join  the  credit  union  in  order  for  the 
inimediate  family  or  household  member 
rif  the  primary  member  to  join,  provided 
the  immediate  family  or  household 
c^^use  is  included  in  the  field  of 
liiembership.  However,  it  is  necessary 
{pt  the  immediate  family  member  or 
household  member  to  first  join  in  order 
for  that  person's  immediate  family 
roember  or  household  member  to  join 
the  credit  union.  A  credit  union  can 
adopt  a  more  restrictive  definition  of 
inimediate  family  or  hous^old. 

Volunteers,  by  virtue  of  their  close 
relationship  with  a  sponsor  group,  may 
be  included.  Examples  include 


volunteers  working  at  a  hospital  or 
chiuch. 

Under  the  Federal  Credit  Union  Act, 
once  a  person  becomes  a  member  of  the 
credit  union,  such  person  may  remain  a 
member  of  the  credit  union  until  the 
person  chooses  to  withdraw  or  is 
expelled  from  the  membership  of  the 
credit  union.  This  is  commonly  referred 
to  as  "once  a  member,  always  a 
member."  The  "once  a  member,  always 
a  member"  provision  does  not  prevent 
a  credit  union  from  restricting  services 
to  members  who  are  no  longer  within 
the  field  of  membership. 

V — Community  Charter  Requirements 

V.A.I— General 

Community  charters  must  be  based  on 
"a  well-defined  local  community, 
neighborhood,  or  rural  district."  NCUA 
policy  is  to  limit  the  community  to  a 
single,  geographically  well-defined  area 
where  individuals  have  common 
interests  or  interact. 

NCUA  recognizes  four  types  of 
affinity  on  which  a  community  charter 
can  be  based — persons  who  live  in, 
worship  in,  attend  school  in,  or  work  in 
the  community.  Businesses  and  other 
legal  entities  within  the  community 
boundaries  may  also  qualify  for 
membership.  More  than  one  credit 
union  may  serve  the  same  community. 
Given  the  diversity  of  community 
characteristics  throughout  the  country 
and  NCUA's  goal  of  making  credit  union 
service  available  to  all  eligible  groups 
who  wish  to  have  it,  NCUA  has 
established  the  following  requirements 
for  community  charters: 

•  The  geographic  area's  boundaries 
must  be  clearly  defined; 

•  The  charter  applicant  must 
establish  that  the  area  is  a  "well-defined 
local,  commimity,  neighborhood,  or 
rural  district;"  and 

•  The  residents  must  have  common 
interests  or  interact. 

V.A.2 — Documentation  Requirements 

In  addition  to  the  documentation 
requirements  set  forth  in  Chapter  1  to 
charter  a  credit  union,  a  community 
credit  union  applicant  must  provide 
special  dociunentation  addressing  the 
proposed  area  to  be  served  and 
community  service  policies. 

A  community  credit  union  is  unique 
in  that  it  must  meet  the  statutory 
requirements  that  the  proposed 
commimity  area  is  (1)  well-defined,  and 
(2)  a  local  community,  neighborhood,  or 
rural  district. 

"Well-defined"  means  the  proposed 
area  has  specific  geographic  boundaries. 
Geographic  boimdaries  may  include  a 
city,  township,  county  (or  its  political 


equivalent),  or  clearly  identifiable 
neighborhood.  Although  congressional 
districts  or  other  political  boundaries 
which  are  subject  to  occasional  change, 
and  state  boundaries  are  well-defined 
areas,  they  do  not  meet  the  second 
requirement  that  the  proposed  area  be  a 
local  community,  neighborhood,  or 
rural  district. 

The  meaning  of  local  commimity, 
neighborhood,  or  rural  district  includes 
a  variety  of  factors.  Most  prominent  is 
the  requirement  that  the  residents  of  the 
proposed  community  area  interact  or 
have  common  interests.  In  determining 
interaction  and/or  common  interests,  a 
number  of  factors  become  relevant.  For 
example,  the  existence  of  a  single  major 
trade  area,  shared  governmental  or  civic 
facilities,  or  area  newspaper  is 
significant  evidence  of  community 
interaction  and/or  common  interests. 
Conversely,  numerous  trade  areas, 
multiple  taxing  authorities,  and 
multiple  political  jurisdictions,  tend  to 
diminish  the  characteristics  of  a  local 
area. 

Population  and  geographic  size  are 
also  significant  factors  in  determining 
whether  the  area  is  local  in  nature.  A 
large  population  in  a  small  geographic 
area  or  a  small  population  in  a  large 
geographic-area,  may  meet  NCUA 
community  chartering  requirements.  For 
example,  an  ethnic  neighborhood,  a 
rural  area,  a  city,  and  a  county  with 
300,000  or  less  residents  will  generally 
have  sufficient  interaction  and/or 
common  interests  to  meet  community 
charter  requirements.  While  this  may 
most  often  be  true,  it  does  not  preclude 
community  charters  consisting  of 
multiple  counties  or  local  areas  with 
populations  of  any  size  from  meeting 
community  charter  requirements. 

Conversely,  a  larger  population  in  a 
large  geographic  area  may  not  meet 
NCUA  community  chartering 
requirements.  It  is  more  difficult  for  a 
major  metropolitan  city,  a  densely 
populated  county,  or  an  area  covering 
multiple  counties  with  significant 
population  to  have  sufficient  interaction 
and/or  common  interests,  and  to 
therefore  demonstrate  that  these  areas 
meet  the  requirement  of  being  "local." 
In  such  cases,  documentation 
supporting  the  interaction  and/or 
common  interests  will  be  greater  than 
the  evidence  necessary  for  a  smaller  and 
less  densely  populated  area. 

In  most  cases,  the  "well-defined  local 
community,  neighborhood,  or  rural 
district"  requirement  will  be  met  if  (1) 
the  area  to  be  served  is  in  a  recognized 
single  political  jurisdiction,  i.e.,  a 
county  or  its  political  equivalent  or  any 
contiguous  political  subdivisioi!s 
contained  therein,  and  if  the  population 
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of  the  requested  well-defined  area  does 
not  exceed  300,000,  or  (2)  the  area  to  be 
served  is  in  multiple  contiguous 
poUtical  jurisdictions,  i.e.  a  county  or  its 
political  equivalent  or  any  political 
subdivisions  contained  therein  and  if 
the  population  of  the  requested  well- 
defined  area  does  not  exceed  200,000.  If 
the  proposed  area  meets  either  of  these 
this  criteria,  the  credit  union  must  only 
submit  a  letter  describing  how  the  area 
meets  the  standards  for  commimity 
interaction  or  common  interests. 

If  NCUA  does  not  find  sufficient 
evidence  of  community  interaction  or 
common  interests,  more  detailed 
documentation  will  be  necessary  to 
support  that  the  proposed  area  is  a  well- 
defined  community.  The  credit  union 
must  also  provide  evidence  of  the 
poUtical  jurisdiction(s)  and  population. 
Evidence  of  the  political  jurisdiction(s) 
should  include  maps  designating  the 
area  to  be  served.  One  map  must  be  a 
regional  or  state  map  with  the  proposed 
community  outlined.  The  other  map 
must  outline  the  proposed  community 
and  the  identifying  geographic 
characteristics  of  the  surrounding  areas. 

If  the  area  to  be  served  does  not  meet 
the  political  jurisdiction(s)  and 
population  requirements  of  the 
preceding  paragraph,  or  if  required  by 
NCUA,  the  application  must  include 
documentation  to  support  that  it  is  a 
well-defined  local  commimity, 
neighborhood,  or  rural  district.  It  is  the 
applicant's  responsibility  to 
demonstrate  the  relevance  of  the 
documentation  provided  in  support  of 
the  application.  This  must  be  provided 
in  a  narrative  summary.  The  narrative 
siunmary  must  explain  how  the 
documentation  demonstrates  interaction 
or  common  interests.  For  example, 
simply  listing  newspapers  and 
organizations  in  the  area  is  not 
sufficient  to  demonstrate  that  the  area  is 
a  local  community,  neighborhood,  or 
rural  district. 

Examples  of  acceptable 
documentation  may  include: 

•  The  defined  political  jurisdictions; 

•  Major  trade  areas  (shopping 
patterns  and  traffic  flows); 

•  Shared/common  facilities  (for 
example,  educational,  medical,  police 
and  fire  protection,  school  district, 
water,  etc.); 

•  Organizations  and  clubs  within  the 
community  area; 

•  Newspapers  or  other  periodicals 
published  for  and  about  the  area; 

•  Maps  designating  the  area  to  be 
served.  One  map  must  be  a  regional  or 
state  map  with  the  proposed  community 
outlined.  The  other  map  must  outline 
the  proposed  community  and  the 


identifying  geographic  characteristics  of 
the  surroimding  areas; 

•  Common  characteristics  and 
backgroimd  of  residents  (for  example, 
income,  religious  beliefs,  primary  ethnic 
groups,  similarity  of  occupations, 
household  types,  primary  age  group, 
etc.);  or 

•  Other  documentation  that 
demonstrates  that  the  area  is  a 
community  where  individuals  have 
common  interests  or  interact. 

A  community  credit  union  is 
fi«quently  more  susceptible  to 
competition  fi'om  other  local  financial 
institutions  and  generally  does  not  have 
substantial  support  from  any  single 
sponsoring  company  or  association.  As 
a  result,  a  commimity  credit  union  will 
often  encounter  financial  and 
operational  factors  that  differ  from  an 
occupational  or  associational  charter.  Its 
diverse  membership  may  require  special 
marketing  programs  targeted  to  difi'erent 
segments  of  the  community.  For 
example,  the  lack  of  payroll  deduction 
creates  special  challenges  in  the 
development  of  savings  promotional 
programs  and  in  the  collection  of  loans. 

Accordingly,  it  is  essential  for  the 
proposed  community  credit  union  to 
develop  a  detailed  and  practical 
business  and  marketing  plan  for  at  least 
the  first  two  years  of  operation.  The 
proposed  credit  union  must  not  only 
address  the  documentation 
requirements  set  forth  in  Chapter  1,  but 
also  focus  on  the  accomplishment  of  the 
unique  financial  and  operational  factors 
of  a  community  charter. 

Conununity  credit  unions  will  be 
expected  to  regularly  review  and  to 
follow,  to  the  fiillest  extent 
economically  possible,  the  marketing 
and  business  plan  submitted  with  their 
application. 

V.A.3 — Special  Documentation 
Requirements  for  a  Converting  Credit 
Union 

An  existing  federal  credit  union  may 
apply  to  convert  to  a  community 
charter.  Groups  currently  in  the  credit 
union's  field  of  membership  but  outside 
the  new  community  credit  union's 
boundaries  may  not  be  included  in  the 
new  community  charter.  Therefore,  the 
credit  union  is  required  to  notify  groups 
that  wall  be  removed  from  the  field  of 
membership  as  a  result  of  the 
conversion.  Members  of  record  can 
continue  to  be  served. 

The  documentation  requirements  set 
forth  in  Section  V.A.2  of  this  Chapter 
must  be  met  before  a  community  charter 
can  be  approved.  Demonstrating 
community  support,  as  discussed  in 
Chapter  1,  is  not  required  for  converting 
credit  unions.  In  order  to  support  a  case 


for  a  conversion  to  community  charter, 
the  applicant  federal  credit  union  must 
develop  a  business  plan  incorporating 
the  following  data: 

•  Current  financial  statements, 
including  the  income  statement  and  a 
summary  of  loan  dehnquency; 

•  Pro  forma  financial  statements  for 
the  first  two  years  after  the  proposed 
conversion,  including  assumptions — 
e.g.,  member,  share,  loan,  and  asset 
growth; 

•  Marketing  plan  addressing  how  the 
community  will  be  served; 

•  Financial  services  to  be  provided  to 
members; 

•  Location  of  service  facilities;  and 

•  Anticipated  financial  impact  on  the 
credit  union  in  terms  of  need  for 
additional  employees  and  fixed  assets. 

Before  approval  of  an  application  to 
convert  to  a  community  credit  union, 
NCUA  must  be  satisfied  that  the 
institution  will  be  viable  and  capable  of 
providing  services  to  its  members. 

V.A.4— Community  Boundaries 

The  geographic  boundaries  of  a 
community  federal  credit  union  are  the 
areas  defined  in  its  charter,  usually  with 
north,  east,  south,  and  west  boundaries. 

A  community  that  is  a  recognized 
legal  entity,  may  be  stated  in  the  field 
of  membership — for  example,  "Gus 
Township,  Texas"  or  "Kristi  County, 
Virginia." 

V.A.5 — Special  Community  Charters 

A  community  field  of  membership 
may  include  persons  who  work  or 
attend  school  in  a  particular  industrial 
park,  shopping  mall,  office  complex,  or 
similar  development.  The  proposed 
field  of  membership  must  have  clearly 
defined  geographic  boundaries. 

V.A.6 — Sample  Community  Fields  of 
Membership 

A  community  charter  does  not  have  to 
include  all  four  affinities  (i.e.,  live, 
work,  worship,  or  attend  school  in  a 
community).  Some  examples  of 
community  fields  of  membership  are: 

•  Persons  who  live,  work,  worship,  or 
attend  school  in,  and  businesses  located 
in  the  area  of  Johnson  City,  Tennessee, 
bounded  by  Fern  Street  on  the  north. 
Long  Street  on  the  east.  Fourth  Street  on 
the  south,  and  Elm  Avenue  on  the  west; 

•  Persons  who  live  or  work  in  Green 
County,  Maine; 

•  Persons  who  live,  worship,  or  work 
in  and  businesses  and  other  legal 
entities  located  in  Independent  School 
District  No.  l,DuPage  County,  Illinois; 

•  Persons  who  live,  worship,  work,  or 
attend  school  at  the  University  of 
Dayton,  in  Dayton,  Ohio;  or 
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Persons  who  work  for  businesses 
ktbated  in  Clifton  Country  Mall,  in 
Ql  ifton  Park,  New  York. 

Some  examples  of  insufficiently 
dafined  community  field  of  membership 
dlafinitions  are: 

i  Persons  who  live  or  work  within 
a  ]  d  businesses  located  within  a  ten- 
n  1  le  radius  of  Washington,  DC  (using  a 
n  lius  does  not  establish  a  well-defined 
a ' »);  or 

»  Persons  who  live  or  work  in  the 
i]  I  lustrial  section  of  New  York,  New 
'Y I  irk  (not  a  well-defined  neighborhood, 
c  ]  nomimity,  or  rural  district). 

Some  examples  of  unacceptable  local 
o  ]  mmimities,  neighborhoods,  or  rural 
dii^tricts  are: 

Persons  who  live  or  work  in  the 
ater  Boston  Metropolitan  Area  (does 
it  meet  the  definition  of  local 
munity,  neighborhood,  or  rural 
ct). 

Persons  who  live  or  work  in  the 
te  of  California  (does  not  meet  the 
finition  of  local  community, 
ghborhood,  or  rural  district). 

-Field  of  Membership 
lendments 

A  commimity  credit  union  may 
lend  its  field  of  membership  by 
redefining  its  geographic  boundaries, 
including  additional  affinities,  or 

loving  exclusionary  clauses.  Persons 
lo  live,  work,  worship,  or  attend 
iool  within  the  proposed  well- 
^fined  local  community,  neighborhood 
:  rural  district  must  have  common 
interests  or  interact.  The  burden  of  proof 
for  establishing  existence  of  the 
ctxmmunity  is  placed  upon  the  applicant 
cradit  union. 

Prior  to  granting  a  field  of 
membership  expansion,  NCUA  will 
examine  the  expansion's  potential  effect 
on  the  credit  union's  operations  and 

aancial  condition  and  its  likely  impact 
any  newly  chartered  credit  unions  in 
I  proposed  service  area. 
I  Generally,  if  a  community  credit 
lion  applies  to  amend  its  geographic 
boundaries,  or  an  occupational  or 
associational  credit  union  applies  to 
ivert  to  a  community  charter,  an 
JA  staff  member  will  make  an  on- 
I  evaluation  of  the  proposal. 

NCUA  Procedures  for  Amending 
Field  of  Membership 

.1 — General 

11  requests  for  approval  to  amend  a 
cotnmunity  credit  union's  charter  must 
submitted  to  the  appropriate  regional 
or.  If  a  decision  cannot  be  made 
in  a  reasonable  period  of  time,  the 
;ional  director  will  notify  the  credit 
union. 


i 
uWio 


V.C.2—NCUA's  Decision 

The  financial  and  operational 
condition  of  the  requesting  credit  union 
will  be  considered  in  every  instance. 
The  economic  advisability  of  expanding 
the  field  of  membership  of  a  credit 
imion  with  financial  or  operational 
problems  must  be  carefully  considered. 

In  most  cases,  field  of  membership 
amendments  will  only  be  approved  for 
credit  unions  that  are  operating 
satisfactorily.  Generally,  if  a  federal 
credit  union  is  having  difficulty 
providing  service  to  its  current 
membership,  or  is  experiencing 
financial  or  other  operational  problems, 
it  may  have  more  difficulty  serving  an 
expanded  field  of  membership. 

Occasionally,  however,  an  expanded 
field  of  membership  may  provide  the 
basis  for  reversing  current  financial 
problems.  In  such  cases,  an  amendment 
to  expand  the  field  of  membership  may 
be  granted  notwithstanding  the  credit 
union's  financial  or  operational 
problems.  The  applicant  credit  imion 
must  clearly  establish  that  the  expanded 
field  of  membership  is  in  the  best 
interest  of  the  members  and  will  not 
increase  the  risk  to  the  NCUSIF. 

V.C.3—NCUA  Approval 

If  the  requested  amendment  is 
approved  by  NCUA,  the  credit  union 
will  be  issued  an  eunendment  to  Section 
5  of  its  charter. 

V.C.4—NCUA  Disapproval 

When  NCUA  disapproves  any 
application  to  ameild  the  field  of 
membership,  in  whole  or  in  part,  under 
this  chapter,  the  applicant  will  be 
informed  in  writing  of  the: 

•  Specific  reasons  for  the  action; 

•  If  appropriate,  options  or 
suggestions  that  could  be  considered  for 
gaining  approval;  and 

•  Appeal  procedures. 

V.C.5 — Appeal  of  Regional  Director 
Decision 

If  a  field  of  membership  expansion, 
request  to  remove  an  exclusionary 
clause,  merger,  or  spin-off  is  denied  by 
the  regional  director,  the  federal  credit 
union  may  appeal  the  decision  to  the 
NCUA  Board. 

An  appeal  must  be  sent  to  the 
appropriate  regional  office  within  60 
days  of  the  date  of  denial  and  must 
address  the  specific  reason(s)  for  the 
denial.  The  regional  director  will  then 
forward  the  appeal  to  the  NCUA  Board. 
NCUA  central  office  staff  will  make  an 
independent  review  of  the  facts  and 
present  the  appeal  to  the  NCUA  Board 
with  a  recommendation. 

Before  appealing,  the  credit  union 
may,  within  30  days  of  the  denial. 


provide  supplemental  information  to 
the  regional  director  for  reconsideration. 
The  request  will  not  be  considered  as  an 
appeal,  but  a  request  for  reconsideration 
by  the  regional  director.  The  regional 
director  will  have  30  business  days  from 
the  date  of  the  receipt  of  the  request  for 
reconsideration  to  make  a  final  decision. 
If  the  charter  amendment  is  again 
denied,  the  credit  union  may  proceed 
with  the  appeal  process  to  the  NCUA 
Board  within  60  days  of  the  date  of  the 
last  denial  by  the  regional  director. 

V.D — ^Mergers,  Purchase  and 
Assumptions,  and  Spin-Ofb 

There  are  three  additional  ways  a 
community  federal  credit  union  can 
expand  its  field  of  membership: 

•  By  taking  in  the  field  of 
membership  of  another  credit  union 
through  a  merger; 

•  By  taking  m  the  field  of 
membership  through  a  purchase  and 
assumption  (P&A);  or 

•  By  taking  a  portion  of  another  credit 
imion's  field  of  membership  through  a 
spin-off. 

V.D.1 — Standard  Mergers 

Generally,  the  requirements 
applicable  to  field  of  membership 
expansions  apply  to  mergers  where  the 
continuing  credit  union  is  a  community 
federal  charter. 

Where  both  credit  unions  are 
community  charters,  the  continuing 
credit  union  must  meet  the  criteria  for 
expanding  the  community  boundaries. 
A  community  credit  union  cannot 
merge  into  a  single  occupational/ 
associational,  or  multiple  common  bond 
credit  union,  except  in  an  emergency 
merger.  However,  a  single  occupational/ 
associational,  or  multiple  common  bond 
credit  union  can  merge  into  a 
community  charter  as  long  as  the 
merging  credit  union  has  a  service 
facility  within  the  community 
boundaries  or  a  majority  of  the  merging 
credit  union's  field  of  membership 
would  qualify  for  membership  in  the 
new  community  charter.  While  a 
community  charter  may  take  in  an 
occupational,  associational,  or  multiple 
common  bond  credit  imion  in  a  merger, 
it  will  remain  a  community  charter. 

Groups  within  the  merging  credit 
union's  field  of  membership  located 
outside  of  the  community  boundaries 
may  not  continue  to  be  served.  The 
merging  credit  union  must  nofify  groups 
that  will  be  removed  from  the  field  of 
membership  as  a  result  of  the  merger. 
However,  the  credit  union  may  continue 
to  serve  members  of  record. 

Where  a  state  credit  union  is  merging 
into  a  community  federal  credit  union, 
the  continuing  federal  credit  union's 
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field  of  membership  will  be  worded  in 
accordance  with  NCUA  policy.  Any 
subsequent  field  of  membership 
expansions  must  comply  with 
applicable  amendment  procedures. 
Mergers  must  be  approved  by  the 
NCUA  regional  director  where  the 
continuing  credit  union  is 
headquartered,  with  the  concurrence  of 
the  regional  director  of  the  merging 
credit  union,  and,  as  applicable,  the 
state  regulators. 

V.D.2 — Emergency  Mergers 

An  emergency  merger  may  be 
approved  by  NCUA  without  regard  to 
field  of  membership  requirements  or 
other  legal  constraints.  An  emergency 
merger  involves  NCUA's  direct 
intervention  and  approval.  The  credit 
union  to  be  merged  must  either  be 
insolvent  or  likely  to  become  insolvent, 
and  NCUA  must  determine  that: 

•  An  emergency  requiring 
expeditious  action  exists; 

•  Other  alternatives  are  not 
reasonably  available;  and 

•  The  public  interest  would  best  be 
served  by  approving  the  merger. 

If  not  corrected,  conditions  that  could 
lead  to  insolvency  include,  but  are  not 
limited  to: 

•  Abandonment  by  management; 

•  Loss  of  sponsor; 

•  Serious  and  persistent  record 
keeping;  or 

•  Serious  and  persistent  operational 
concerns. 

In  an  emergency  merger  situation, 
NCUA  will  take  an  active  role  in  finding 
a  suitable  merger  partner  (continuing 
credit  union).  NCUA  is  primarily 
concerned  that  the  continuing  credit 
union  has  the  financial  strength  and 
management  expertise  to  absorb  the 
troubled  credit  union  without  adversely 
affecting  its  own  financial  condition  and 
stability. 

As  a  stipulated  condition  to  an 
emergency  merger,  the  field  of 
membership  of  the  merging  credit  union 
may  be  transferred  intact  to  the 
continuing  federal  credit  imion  without 
regard  to  any  field  of  membership 
restrictions,  including  the  service 
focility  requirement,  without  changing 
the  character  of  the  continuing  federal 
credit  union  for  future  amendments. 
Under  this  authority,  a  federal  credit 
union  may  take  in  any  dissimilar  field 
of  membership. 

Even  though  the  merging  credit  union 
is  a  single  conunon  bond  credit  union 
or  multiple  common  bond  credit  union 
or  community  credit  union,  the 
continuing  credit  union  will  remain  a 
commimity  charter.  Future  community 
expansions  will  be  based  on  the 


continuing  credit  union's  original 
community  area. 

Emergency  mergers  involving 
federally  insured  credit  unions  in 
different  NCUA  regions  must  be 
approved  by  the  regional  director  where 
the  continuing  credit  union  is 
headquartered,  with  the  concurrence  of 
the  regional  director  of  the  merging 
credit  union  and,  as  applicable,  the  state 
regulators. 

V.D.3 — Purchase  and  Assumptions 
(P&As) 

Another  alternative  for  acquiring  the 
field  of  membership  of  a  failing  credit 
union  is  through  a  consolidation  known 
as  a  P&A.  Generally,  the  requirements 
applicable  to  community  expansions 
foimd  in  this  chapter  apply  to  purchase 
and  assumptions  where  the  purchasing 
credit  union  is  a  federal  charter. 

A  P&A  has  limited  application 
because,  in  most  instances,  the  failing 
credit  union  must  be  placed  into 
involuntary  liquidation.  However,  in  the 
few  instances  where  a  P&A  may  occur, 
the  assuming  federal  credit  imion,  as 
with  emergency  mergers,  may  acquire 
the  entire  field  of  membership  if  the 
emergency  criteria  are  satisfied. 

In  a  P&A  processed  under  the 
emergency  criteria,  specified  loans, 
shares,  and  certain  other  designated 
assets  and  liabilities  may  also  be 
acquired  without  regard  to  field  of 
membership  restrictions  and  without 
changing  the  character  of  the  continuing 
federal  credit  union  for  purposes  of 
future  field  of  membership 
amendments. 

If  the  P&A  does  not  meet  the 
emergency  criteria,  then  only  members 
of  record  can  be  obtained  imless  they 
otherwise  qualify  for  membership  in  the 
community  charter. 

P&As  involving  federally  insured 
credit  unions  in  different  NCUA  regions 
must  be  approved  by  the  regional 
director  where  the  continuing  credit 
union  is  headquartered,  with  the 
concurrence  of  the  regional  director  of 
the  purchased  and/or  assumed  credit 
union  and,  as  applicable,  the  state 
regulators. 

V.D.4— Spin-Offs 

Generally,  a  spin-off  occurs  when,  by 
agreement  of  the  parties,  a  portion  of  the 
field  of  membership,  assets,  liabilities, 
shares  and  capital  of  a  credit  union,  are 
transferred  to  a  new  or  existing  credit 
union.  A  spin-off  is  unique  in  that 
usually  one  credit  union  has  a  field  of 
membership  expansion  and  the  other 
loses  a  portion  of  its  field  of 
membership. 

All  field  of  membership  requirements 
apply  regardless  of  whether  the  spun-off 


group  goes  to  a  new  or  existing  federal 
charter. 

The  request  for  approval  of  a  spin-off 
must  be  supported  with  a  plan  that 
addresses,  at  a  minimum: 

•  Why  the  spin-off  is  being  requested; 

•  What  part  of  the  field  of 
membership  is  to  be  spun  off; 

•  Whether  the  field  of  membership 
requirements  are  met; 

•  Which  assets,  liabilities,  shares,  and 
capital  are  to  be  transferred; 

•  The  financial  impact  the  spin-off 
will  have  on  the  affected  credit  unions; 

•  The  ability  of  the  acquiring  credit 
union  to  effectively  serve  the  new 
members; 

•  The  proposed  spin-off  date;  and 

•  Disclosure  to  the  members  of  the 
requirements  set  forth  above. 

The  spin-off  request  must  also  include 
current  financial  statements  from  the 
affected  credit  unions  and  the  proposed 
voting  ballot. 

For  federal  credit  imions  spinning  off 
a  portion  of  the  community, 
membership  notice  and  voting 
requirements  and  procedures  are  the 
same  as  for  mergers  (see  Part  708  of  the 
NCUA  Rules  and  Regulations),  except 
that  only  the  members  directly  affected 
by  the  spin-off — those  whose  shares  are 
to  be  transferred — are  permitted  to  vote. 
Members  whose  shares  are  not  being 
transferred  will  not  be  afforded  the 
opportunity  to  vote.  Voting 
requirements  for  federally  insured  state 
credit  unions  are  governed  by  state  law. 

V.E — Overlaps 

V.E.I— General 

Generally,  an  overlap  exists  when  a 
group  of  persons  is  eligible  for 
membership  in  two  or  more  credit 
imions,  including  state  charters.  In 
general,  no  overlap  protection  will  be 
provided  to  single  occupational  and 
associational  common  bond,  multiple 
common  bond,  and  community  credit 
unions  from  another  community 
charter. 

A  newly  chartered  single  or  multiple 
common  bond  credit  union  that  has 
been  in  existence  less  than  two  years 
will  be  provided  overlap  protection 
from  a  newly  chartered  or  converted 
federal  cpmrnimity  charter  for  a  period 
of  12  to  24  months  from  the  effective 
date  of  the  overlapped  credit  union's 
charter.  If  safety  and  soundness 
concerns  exist,  overlap  protection  can 
be  extended  by  the  regional  director  for 
a  period  not  to  exceed  60  months  from 
the  date  of  charter.  This  moratorium 
will  provide  am  opportunity  for  the  new 
charter  to  remain  economically  viable. 
An  exclusionary  clause  is  not  required 
if  the  overlapped  credit  union  agrees  to 
the  overlap. 
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V  'JE.2 — Exclusionary  Clauses 

Exclusionary  clauses  are  rarely 
appropriate  for  inclusion  in  a 
cttnmunity  credit  union's  field  of 
niembership  and  may  only  be  granted 
fm  newly  chartered  single  and  n>ultiple 
cnnmon  bond  credit  unions. 

dusionary  clauses  granted  prior  to 
adoption  of  this  new  chartering 

tinual  will  remain  in  effect  unless  the 
t«|b  credit  imions  agree  to  remove  them, 
or  one  of  the  affected  credit  unions 
petitions  NCUA  to  remove  an 
ewclusionary  clause  and  NCUA 
djatermines  that  removal  is  in  the  best 
interests  of  the  members. 

V.  F — Charter  Conversions 

Although  rare,  a  community  federal 
cri>dit  union  may  convert  to  a  single 
oocupational  or  associational,  or 
multiple  common  bond  credit  union. 
Tihe  converting  credit  union  must  meet 
a\\  occupational,  associational,  and 
n^^ltiple  common  bond  requirements,  as 
applicable.  The  converting  credit  union 
mty  continue  to  serve  members  of 
record  of  the  prior  field  of  membership 
asjof  the  date  of  the  conversion,  and  any 
gr<>ups  or  communities  obtained  in  an 
emergency  merger  or  P&A.  A  change  to 
tl^e  credit  union's  field  of  membership 
ahid  designated  common  bond  will  be 
necessary. 

V.G— Other  Persons  With  a 
Relationship  to  the  Community 

I K  number  of  persons  who  have  a 
close  relationship  to  the  community 
may  be  included,  at  the  charter 
applicant's  option,  in  the  field  of 
membership.  These  include  the 
following: 

♦  Spouses  of  persons  who  died  while 
Within  the  field  of  membership  of  this 
cj^dit  union; 

Employees  of  this  credit  union; 
Volunteers  in  the  community; 
Member  of  the  immediate  family  or 
hojusehold;  and 

t  Organizations  of  such  persons. 

Immediate  family  is  defined  as 
sppuse,  child,  sibling,  parent, 
gvindparent,  or  grandchild.  For  the 
purposes  of  this  definition,  immediate 
family  member  includes  stepparents, 
stjapchildren,  stepsiblings,  and  adoptive 
relationships. 

;  Household  is  defined  as  persons 
liVfng  in  the  same  residence 
maintaining  a  single  economic  unit. 

Membership  eligibility  is  extended 
only  to  individuals  who  are  members  of 
an  "immediate  family  or  household"  of 
a  i3redit  union  member.  It  is  not 
n^essary  for  the  primary  member  to 
join  the  credit  union  in  order  for  the 
immediate  family  or  household  member 


of  the  primary  member  to  join,  provided 
the  immediate  family  or  household 
clause  is  included  in  the  field  of 
membership.  However,  it  is  necessary 
for  the  immediate  family  member  or 
household  member  to  first  join  in  order 
for  that  person's  immediate  family 
member  or  household  member  to  join 
the  credit  union.  A  credit  imion  cain 
adopt  a  more  restrictive  definition  of 
immediate  family  or  household. 

Under  the  Federal  Credit  Union  Act, 
once  a  person  becomes  a  member  of  the 
credit  union,  such  person  may  remain  a 
member  of  the  credit  union  until  the 
person  chooses  to  withdraw  or  is 
expelled  fitim  the  membership  of  the 
credit  union.  This  is  commonly  referred 
to  as  "once  a  member,  always  a 
member."  The  "once  a  member,  always 
a  member"  provision  does  not  prevent 
a  credit  union  irom  restricting  services 
to  members  who  are  no  longer  within 
the  field  of  membership. 

CHAPTER  3-4X)W-INCX)ME  CREDIT 
UNIONS  AND  CREDIT  UNIONS  SERVING 
UNDERSERVED  AREAS 

I — Introduction 

One  of  the  primary  reasons  for  the 
creation  of  federal  credit  unions  is  to 
make  credit  available  to  people  of 
modest  means  for  provident  and 
productive  purposes.  To  help  NCUA 
fulfill  this  mission,  the  agency  has 
established  special  operational  policies 
for  federal  credit  unions  that  serve  low- 
income  groups  and  underserved  areas. 
The  policies  provide  a  greater  degree  of 
flexibility  that  will  enhance  and 
invigorate  capital  infusion  into  low- 
income  groups,  low-income 
communities,  and  underserved  areas. 
These  unique  policies  are  necessary  to 
provide  credit  unions  serving  low- 
income  groups  with  financial  stability 
and  potential  for  controlled  growth  and 
to  encourage  the  formation  of  new 
charters  as  well  as  the  delivery  of  credit 
union  services  in  low-income 
communities. 

n — Low-Income  Credit  Union 

n.A— Defined 

A  low-income  credit  union  is  defined 
in  Section  701.34  of  the  NCUA  Rules 
and  Regulations  as  one  where  a  majority 
of  its  members  either  earn  less  than  80 
percent  of  the  average  for  all  wage 
earners  as  established  by  the  Bureau  of 
Labor  Statistics,  or  whose  annual 
household  income  falls  at  or  below  80 
percent  of  the  median  household 
income  for  the  nation.  The  term  "low 
income"  also  includes  members  who  are 
full-time  or  part-time  students  in  a 
college,  university,  high  school,  or 
vocational  school. 


To  obtain  a  low-income  designation 
from  NCUA,  an  existing  credit  union 
must  establish  that  a  majority  of  its 
members  meet  the  low-income 
definition.  An  existing  community 
credit  union  that  serves  a  geographic 
area  where  a  majority  of  residents  meet 
the  annual  income  standard  is 
presumed  to  be  serving  predominantly 
low-income  members.  A  low-income 
designation  for  a  new  credit  union 
charter  may  be  based  on  a  majority  of 
the  potential  membership.  The  low- 
income  qualification  must  be 
maintained  in  order  to  retain  the  low- 
income  designation. 

II.B — Special  Progmms 

Credit  unions  with  a  low-income 
designation  (except  student  credit 
imions)  have  greater  flexibility  in 
accepting  non  member  deposits  insured 
by  the  NCUSIF,  and  may  offer 
secondary  capital  accounts  to  strengthen 
its  capital  base.  It  also  may  participate 
in  special  funding  programs  such  as  the 
Community  Development  Revolving 
Loan  Program  for  Credit  Unions 
(CDRLP)  if  it  is  involved  in  the 
stimulation  of  economic  development 
and  community  revitalization  efforts. 

The  CDRLP  provides  both  loans  and 
grants  for  technical  assistance  to  low- 
income  credit  unions.  The  requirements 
fur  participation  in  the  revolving  loan 
program  are  in  Part  705  of  the  NCUA 
Rules  and  Regulations.  Only  operating 
credit  unions  are  eligible  for 
participation,  in  this  program. 

n.C— Low-Income  Documentation 

A  federal  credit  union  charter 
applicant  or  existing  credit  union 
wishing  to  receive  a  low-income 
designation  shbuld  forward  a  separate 
request  for  the  designation  to  the 
regional  director,  along  with  appropriate 
documentation  supporting  the  request. 

For  community  cnarter  applicants,  the 
supporting  material  should  include  the 
median  household  income  or  annual 
wage  figures  for  the  community  to  be 
served.  If  this  information  is 
unavailable,  the  applicant  should 
identify  the  individual  zip  codes  or 
census  tracts  that  comprise  the 
community  and  NCUA  will  assist  in 
obtaining  the  necessary  demographic 
data. 

Similarly,  if  single  occupational  or 
associational  or  multiple  common  bond 
charter  applicants  cannot  supply 
income  data  on  its  potential  members, 
they  should  provide  the  regional 
director  with  a  list  which  includes  the 
number  of  potential  members,  sorted  by 
their  residential  zip  codes,  and  NCUA 
will  assist  in  obtaining  the  necessary 
demographic  data. 
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An  existing  credit  union  can  perform 
a  loan  or  membership  survey  to 
determine  if  the  credit  union  is 
primarily  serving  low-income  members. 

II.D — Third  Party  Assistance 

A  low-income  federal  credit  union 
charter  applicant  may  contract  with  a 
third  party  to  assist  in  the  chartering 
and  low-income  designation  process.  If 
the  charter  is  granted,  a  low-income 
credit  union  may  contract  with  a  third 
party  to  provide  necessary  management 
services.  Such  contracts  should  not 
exceed  the  duration  of  one  year  subject 
to  renewal. 

II.E — Special  Rules  for  Low-Income 
Federal  Credit  Unions 

In  recognition  of  the  unique  efforts 
needed  to  help  make  credit  union 
service  available  to  low-income  groups, 
NCUA  has  adopted  special  rules  that 
pertain  only  to  low-income  credit  union 
charters,  as  well  as  Held  of  membership 
additions  for  low-income  credit  unions. 
These  special  rules  provide  additional 
latitude  to  enable  underserved,  low- 
income  individuals  to  gain  access  to 
credit  union  service. 

NCUA  permits  credit  union  chartering 
and  field  of  membership  amendments 
based  on  associational  groups  formed 
for  the  sole  purpose  of  making  credit 
union  service  available  to  low-income 
persons.  The  association  must  be 
defined  so  that  all  of  its  members  will 
meet  the  low-income  definition  of 
Section  701.34  of  the  NCUA  Rules  and 
Regulations.  Any  multiple  common 
bond  credit  union  can  add  low-income 
associations  to  their  fields  of 
membership. 

A  low-income  community  federal 
credit  union  has  additional  latitude  in 
serving  persons  who  are  affiliated  with 
the  community.  In  addition  to  serving 
members  who  live,  work,  worship,  or  go 
to  school  in  the  community,  a  low- 
income  community  federal  credit  union 
may  also  serve  persons  who  perform 
volunteer  services,  participate  in 
programs  to  alleviate  poverty  or  distress, 
or  who  participate  in  associations 
headquartered  in  the  commimity. 

Examples  of  a  low-income  community 
and  an  associational  based  low-income 
federal  credit  union  are  as  follows: 

•  Persons  who  live  in  [the  target 
area);  persons  who  regularly  work, 
worship,  attend  school,  perform 
volunteer  services,  or  participate  in 
associations  headquartered  in  (the  target 
area];  persons  participating  in  programs 
to  alleviate  poverty  or  distress  which  are 
located  in  (the  target  area);  incorporated 
and  unincorporated  organizations 
located  in  [the  target  area]  or 


maintaining  a  facility  in  [the  target 
area];  and  organizations  of  such  persons. 

•  Members  of  the  Canarsie  Economic 
Assistance  League,  in  Brooklyn,  NY,  an 
association  whose  members  all  meet  the 
low-income  definition  of  Section  701.34 
of  the  NCUA  Rules  and  Regulations. 

Ill — Service  to  Underserved 
Communities 

All  federal  credit  unions  may  include 
in  their  fields  of  membership,  without 
regard  to  location,  communities 
satisfying  the  definition  for  serving 
underserved  areas  in  the  Federal  Credit 
Union  Act.  More  than  one  federal  credit 
union  can  serve  the  same  underserved 
area.  The  Federal  Credit  Union  Act 
defines  an  underserved  area  as  a  local 
community,  neighborhood,  or  rural 
district  that  is  an  "investment  area"  as 
defined  in  Section  103(16)  of  the 
Community  Development  Banking  and 
Financial  Institutions  Act  of  1994. 

An  investment  area  includes  any  of 
the  following: 

•  An  area  encompassed  or  located  in 
an  Empowerment  Zone  or  Enterprise 
Community  designated  under  section 
1391  or  the  Internal  Revenue  Code  of 
1996  (26  U.S.C.  1391); 

•  An  area  where  the  percentage  of  the 
population  living  in  poverty  is  at  least 
20  percent  and  the  area  has  significant 
unmet  needs  for  loans  or  equity 
investments; 

•  An  area  in  a  Metropolitan  Area 
where  the  median  family  income  is  at  or 
below  80  percent  of  the  Metropolitan 
Area  median  family  income  or  the 
national  Metropolitan  Area  median 
family  income,  whichever  is  greater; 
and  the  area  has  significant  unmet 
needs  for  loans  or  equity  investments; 

•  An  area  outside  of  a  Metropolitan 
Area,  where  the  median  family  income 
is  at  or  below  80  percent  of  the 
statewide  non -Metropolitan  Area 
median  family  income  or  the  national 
non-Metropolitan  Area  median  family 
income,  whichever  is  greater;  and  the 
area  has  significant  unmet  needs  for 
loans  or  equity  investments; 

•  An  area  where  the  unemployment 
rate  is  at  least  1.5  times  the  national 
average  and  the  area  has  significant 
unmet  needs  for  locms  or  equity 
investments; 

•  An  area  where  the  percentage  of 
occupied  distressed  housing  (as 
indicated  by  lack  of  complete  plumbing 
and  occupancy  of  more  than  one  person 
per  room)  is  at  least  20  percent  and  the 
area  has  significant  unmet  needs  for 
loans  or  equity  investments; 

•  An  area  located  outside  of  a 
Metropolitan  Area  with  a  county 
population  loss  between  1980  and  1990 
of  at  least  10  percent  and  the  area  has 


significant  unmet  needs  for  loans  or 
equity  investments. 

In  addition,  the  local  community, 
neighborhood,  or  rural  district  must  be 
underserved,  based  on  data  considered 
by  the  NCUA  Board  and  the  Federal 
banking  agencies. 

Once  an  underserved  area  has  been 
added  to  a  federal  credit  union's  field  of 
membership,  the  credit  union  must 
establish  and  maintain  an  office  or 
facility  in  the  community.  A  service 
facility  is  defined  as  a  place  where 
shares  are  accepted  for  members' 
accounts,  loan  applications  are  accepted 
and  loans  are  disbursed.  This  definition 
includes  a  credit  union  owned  branch, 
a  shared  branch,  a  mobile  branch,  an 
office  operated  on  a  regularly  scheduled 
weekly  basis,  or  a  credit  union  owned 
electronic  facility  that  meets,  at  a 
minimum,  these  requirements.  This 
definition  does  not  include  an  ATM. 

The  federal  credit  union  adding  the 
underserved  community  must 
document  that  the  community  meets  the 
definition  for  serving  underserved  areas 
in  the  Federal  Credit  Union  Act.  The 
charter  type  of  a  federal  credit  union 
adding  such  a  commiuiity  will  not 
change  and  therefore  the  credit  union 
will  not  be  able  to  receive  the  benefits 
afforded  to  low-income  designated 
credit  unions,  such  as  expanded  use  of 
non  member  deposits  and  access  to  the 
Community  Development  Revolving 
Loan  Program  for  Credit  Unions. 

A  federal  credit  union  that  desires  to 
include  an  underserved  community  in 
its  field  of  membership  must  first 
develop  a  business  plan  specifying  how 
it  will  serve  the  community.  The 
business  plan,  at  a  minimum,  must 
identify  the  credit  and  depository  needs 
of  the  community  and  detail  how  the 
credit  union  plans  to  serve  those  needs. 
The  credit  union  will  be  expected  to 
regularly  review  the  business  plan,  to 
determine  if  the  community  is  being 
adequately  served.  The  regional  director 
may  require  periodic  service  status 
reports  from  a  credit  union  about  the 
underserved  area  to  ensure  that  the 
needs  of  the  underserved  area  are  being 
met  as  well  as  requiring  such  reports 
before  NCUA  allows  a  federal  credit 
union  to  add  an  additional  underserved 
area. 

CHAPTER  4— CHARTER  CONVERSIONS 

I — Introduction 

A  charter  conversion  is  a  change  in 
the  jurisdictional  authority  under  which 
a  credit  union  operates. 

Federal  credit  unions  receive  their 
charters  from  NCUA  and  are  subject  to 
its  supervision,  examination,  and 
regulation. 
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[  IState-chartered  credit  unions  are 
ilk  :orporated  in  a  particular  state, 
n  II  living  their  charter  from  the  state 
a; ;  mcy  responsible  for  credit  unions  and 
subject  to  Uie  state's  regulator.  If  the 
s^te-chartered  credit  union's  deposits 
are  federally  insured  it  will  also  fall 
under  NCUA's  jurisdiction. 

A  federal  credit  union's  power  and 
a  Jthority  are  derived  from  the  Federal 
Crsdit  Union  Act  and  NCUA  Rules  and 
Regulations.  State-chartered  credit .. 
u  [lions  are  governed  by  state  law  and 
regulation.  Certain  federal  laws  and 
regulations  also  apply  to  federally 
ii^$ured  state  chartered  credit  imions. 
here  are  two  types  of  charter 
versions:  federal  charter  to  state 
er  and  state  charter  to  federal 
er.  Common  bond  and  community 
requirements  are  not  an  issue  from 
N  CUA's  standpoint  in  the  case  of  a 
federal  to  state  charter  conversion.  The 
prxiedures  and  forms  relevant  to  both 
t]  ]>es  of  charter  conversion  are  included 
Appendix  D. 


a 


ui 

L  -t-Conversion  of  a  State  Credit  Union 
t(i  a  Federal  Credit  Union 

II..  \ — General  Requirements 

\ny  state-chartered  credit  imion  may 
mly  to  convert  to  a  federal  credit 
u  lion.  In  order  to  do  so  it  must: 

>  Comply  with  state  law  regarding 
coiversion; 

t  File  proof  of  compliance  with 


File  the  required  conversion 
at)blication,  proposed  federal  credit 
u  1  ion  organization  certiHcate,  and  other 
dlfniments  with  NCUA; 

Comply  with  the  requirements  of 
tl  1 1  Federal  Credit  Union  Act,  e.g., 
c|ibrtering  and  reserve  requirements; 

Be  granted  federal  share  insurance 
NCUA. 
nversions  are  treated  the  same  as 
initial  application  for  a  federal 
rter,  including  mandatory  on-site 
mination  by  NCUA.  NCUA  will  also 
suit  with  the  appropriate  state 
aiikhority  regarding  the  credit  union's 
current  financial  condition, 
m^agement  expertise,  and  past 
performance.  Since  the  applicant  in  a 
conversion  is  an  ongoing  credit  union, 
the  economic  advisability  of  granting  a 
charter  is  more  readily  determinable 
tl^4n  in  the  case  of  an  initial  charter 
applicant. 

] .  \  converting  state  credit  union's  field 
of  membership  must  conform  to 
N(  lUA's  chartering  policy.  The  field  of 
membership  will  be  phrased  in 
accordance  with  NCUA  chartering 
p  3^cy.  Subsequent  changes  must 
C(  >  iform  to  NCUA  chartering  policy  in 


effect  at  that  time.  The  converting  credit 
union  may  continue  to  serve  members 
of  record. 

If  the  converting  credit  union  is  a 
community  charter  and  the  new  federal 
charter  is  community-based,  it  must 
meet  the  commimity  field  of 
membership  requirements  set  forth  in 
Chapter  2,  Section  V.  If  the  state 
chartered  credit  union's  community 
boundary  is  more  expansive  than  the 
approved  federal  boundary,  only 
members  of  record  outside  of  the  new 
community  boundary  may  continue  to 
be  served. 

II.B — Submission  of  Conversion 
Proposal  to  NCUA 

The  following  actions  must  be  taken 
before  submitting  a  conversion 
proposal: 

•  The  credit  imion  board  must 
approve  a  proposal  for  conversion. 

•  The  Application  to  Convert  (NCUA 
4401)  must  be  completed.  Its  purpose  is 
to  provide  the  regional  director  with 
information  on  the  present  operating 
policies  and  financial  condition  of  the 
credit  union  and  the  reasons  why  the 
conversion  is  desired.  A  continuation 
sheet  may  be  used  if  space  on  the  form 
is  inadequate.  Particular  attention 
should  be  given  to  answering  the 
question  on  the  reasons  for  conversion. 
These  reasons  should  be  stated  in 
specific  terms,  not  as  generalities. 

•  The  application  must  be 
accompanied  by  all  required 
attachments  includiiig  the  following: 

•  Written  evidence  regarding  whether 
the  state  regulator  is  in  agreement  with 
the  conversion  proposal; 

•  The  Application  and  Agreements 
for  Insurance  of  Accounts  (NCUA  9500); 

•  The  Federal  Credit  Union 
Investigation  Report,  Conversion  of 
State  Charter  to  Federal  Charter  (NCUA 
4000); 

•  The  most  current  financial  report 
and  delinquent  loan  schedule;  and 

•  The  Organization  Certificate  (NCUA 
4008).  Only  Part  (3)  and  the  signature/ 
notary  section  of  page  4  should  be 
completed  and,  where  applicable, 
signed  by  the  credit  union  officials.  The 
NCUA  regional  office  will  complete  the 
other  sections  of  this  document. 

If  the  state  charter  is  applying  to 
become  a  federal  community  charter,  it 
must  also  comply  with  the 
documentation  requirements  included 
in  Chapter  2,  Sections  V.A.2  and  V.A.3. 

n.C— NCUA  Consideration  of 
Application  to  Convert 

U.C.I — Review  by  the  Regional  Director 

The  application  will  be  reviewed  to 
determine  that  it  is  complete  and  that 


the  proposal  is  in  compliance  vtrith 
Section  125  of  the  Federal  Credit  Union 
Act.  This  review  will  include  a 
determination  that  the  state  credit 
union's  field  of  membership  is  in 
compliance  with  NCUA's  chartering 
policies.  The  regional  director  may 
make  further  investigation  into  the 
proposal  and  may  require  the 
submission  of  additional  information  to 
support  the  request  to  convert.  At  this 
point,  NCUA  will  conduct  an  on-site 
review  of  the  credit  union. 

II.C.2—On-Site  Review 

NCUA  will  conduct  an  on-site 
examination  of  the  books  and  records  of 
the  credit  union.  Non-federally  insured 
credit  unions  will  be  assessed  an 
insurance  application  fee. 

n.C.3 — Approval  by  the  Regional 
Director  and  Conditions  to  the  Approval 

The  conversion  will  be  approved  by 
the  regional  director  if  it  is  in 
compliance  with  Section  125  of  the 
Federal  Credit  Union  Act  and  meets  the 
criteria  for  federal  insurance.  Where 
applicable,  the  regional  director  will 
specify  any  special  conditions  that  the 
credit  union  must  meet  in  order  to 
convert  to  a  federal  charter,  including 
changes  to  the  credit  union's  field  of 
membership  in  order  to  conform  to 
NCUA's  chartering  policies.  Some  of 
these  conditions  may  be  set  forth  in  a 
Letter  of  Understanding  and  Agreement 
(LUA),  which  requires  the  signature  of 
the  ofiicials  and  the  iegional  director. 

n.C.4— Notification 

The  regional  director  will  notify  both 
the  credit  union  and  the  state  regulator 
of  the  decision  on  the  conversion. 

II.C.5—NCUA  Disapproval 

When  NCUA  disapproves  any 
application  to  convert  to  a  federal 
charter,  the  applicant  will  be  informed 
in  writing  of  the: 

•  Specific  reasons  for  the  action; 

•  If  appropriate,  options  or 
suggestions  that  could  be  con    dered  for 
gaining  approval;  and 

•  Appeal  procedures. 

II.  C.  6 — Appeal  of  Regional  Director 
Decision 

If  a  conversion  to  a  federal  charter  is 
denied  by  the  regional  director,  the 
applicant  credit  union  may  appeal  the 
decision  to  the  NCUA  Board.  An  appeal 
must  be  sent  to  the  appropriate  regional 
office  within  60  days  of  the  date  of 
denial  and  must  address  the  specific 
reason(s)  for  the  denial.  The  regional 
director  will  then  forward  the  appeal  to 
the  NCUA  Board.  NCUA  central  office 
staff  vfiW  make  an  independent  review 
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of  the  facts  and  present  the  appeal  to  the 
NCUA  Board  with  a  recommendation. 

Before  appealing,  the  credit  union 
may.  within  30  days  of  the  denial, 
provide  supplemental  information  to 
the  regional  director  for  reconsideration. 
The  request  will  not  be  considered  as  an 
appeal,  but  a  request  for  reconsideration 
by  the  regional  director.  The  regional 
director  will  have  30  business  days  from 
the  date  of  the  receipt  of  the  request  for 
reconsideration  to  make  a  final  decision. 
If  the  application  is  again  denied,  the 
credit  union  may  proceed  with  the 
appeal  process  to  the  NCUA  Board 
within  60  days  of  the  date  of  the  last 
denial  by  the  regional  director. 

IIJ) — Action  by  Board  of  Directors 

II.D.l— General 

Upon  being  informed  of  the  regional 
director's  preliminary  approval,  the 
board  must: 

•  Comply  with  all  requirements  of  the 
state  regulator  that  will  enable  the  credit 
union  to  convert  to  a  federal  charter  and 
cease  being  a  state  credit  union; 

•  Obtain  a  letter  or  official  statement 
from  the  state  regulator  certifying  that 
the  credit  union  has  met  all  of  the  state 
requirements  and  will  cease  to  be  a  state 
credit  union  upon  its  receiving  a  federal 
charter.  A  copy  of  this  document  must 
be  submitted  to  the  regional  director; 

•  Obtain  a  letter  from  the  private 
share  insurer  (includes  excess  share 
insurers),  if  applicable,  certifying  that 
the  credit  union  has  met  all  withdrawal 
requirements.  A  copy  of  this  document 
must  be  submitted  to  the  regional 
director;  and 

•  Submit  a  statement  of  the  action 
taken  to  comply  with  any  conditions 
imposed  by  the  regional  director  in  the 
preliminary  approval  of  the  conversion 
proposal  and,  if  applicable,  submit  the 
signed  LUA. 

II.D.2 — Application  for  a  Federal 
Charter 

When  the  regional  director  has 
received  evidence  that  the  board  of 
directors  has  satisfactorily  completed 
the  actions  described  above,  the  federal 
charter  and  new  Certificate  of  Insurance 
v«rill  be  issued. 

The  credit  union  may  then  complete 
the  conversion  as  discussed  in  the 
following  section.  A  denial  of  a 
conversion  application  can  be  appealed. 
(See  Chapter  1,  section  VII.D) 

n.E — Completion  of  the  Conversion 

H.E.I — Effective  Date  of  Conversion 

The  date  on  which  the  regional 
director  approves  the  Organization 
Certificate  and  the  Application  and 
Agreements  for  Insurance  of  Accounts  is 


the  date  on  which  the  credit  union 
becomes  a  federal  credit  union.  The 
regional  director  will  notify  the  credit 
union  and  the  state  regulator  of  the  date 
of  the  conversion. 

U.E.2 — Assumption  of  Assets  and 
Liabilities 

As  of  the  effective  date  of  the 
conversion,  the  federal  credit  union  will 
be  the  owner  of  all  of  the  assets  and  will 
be  responsible  for  all  of  the  liabilities 
and  share  accounts  of  the  state  credit 
union. 

n.E.3 — Board  of  Directors '  Meeting 

Upon  receipt  of  its  federal  charter,  the 
board  will  hold  its  first  meeting  as  a 
federal  credit  union.  At  this  meeting, 
the  board  will  transact  such  business  as 
is  necessary  to  complete  the  conversion 
as  approved  and  to  operate  the  credit 
union  in  accordance  with  the 
requirements  of  the  Federal  Credit 
Union  Act  and  NCUA  Rules  and 
Regulations. 

As  of  the  commencement  of 
operations,  the  accounting  system, 
records,  and  forms  must  conform  to  the 
standards  established  by  NCUA. 

U.E.4 — Credit  Union's  Name 

Changing  of  the  credit  union's  name 
on  all  signage,  records,  accounts, 
investments,  and  other  documents 
should  be  accomplished  as  soon  as 
possible  after  conversion.  The  credit 
union  has  180  days  from  the  effective 
date  of  the  conversion  to  change  its 
signage  and  promotional  material.  This 
requires  the  credit  union  to  discontinue 
using  any  remaining  stock  of  "state 
credit  union"  stationery  immediately, 
and  discontinue  using  credit  cards, 
ATM  cards,  etc.  within  180  days  after 
the  effective  date  of  the  conversion,  or 
the  reissue  date — whichever  is  later. 
The  regional  director  has  the  discretion 
to  extend  the  timeframe  for  an 
additional  180  days.  Member  share 
drafts  with  the  state  chartered  name  can 
be  used  by  the  member  until  depleted. 

II.E.5— Reports  to  NCUA 

Within  10  business  days  after 
commencement  of  operations,  the 
recently  converted  federal  credit  union 
must  submit  to  the  regional  director  the 
following: 

•  Report  ofOfficials  (NCUA  4501); 
and 

•  Financial  and  Statistical  Reports,  as 
of  the  commencement  of  business  of  the 
federal  credit  imion. 


m — Conversion  of  a  Federal  Credit 
Union  to  a  State  Credit  Union 

III.A — General  Requirements 

Any  federal  credit  union  may  apply  to 
convert  to  a  state  credit  imion.  In  order 
to  do  so,  it  must: 

•  Notify  NCUA  prior  to  commencing 
the  process  to  convert  to  a  state  charter 
and  state  the  reason(s)  for  the 
conversion; 

•  Comply  with  the  requirements  of 
Section  125  of  the  Federal  Credit  Union 
Act  that  enable  it  to  convert  to  a  state 
credit  union  and  to  cease  being  a  federal 
credit  imion;  and 

•  Comply  with  applicable  state  law 
and  the  requirements  of  the  state 
regulator. 

It  is  important  that  the  credit  union 
provide  an  accurate  disclosure  of  the 
reasons  for  the  conversion.  These 
reasons  should  be  stated  in  specific 
terms,  not  as  generalities. 

III.B — Special  Provisions  Regarding 
Federal  Share  Insurance 

If  the  federal  credit  union  intends  to 
continue  federal  share  insurance  after 
the  conversion  to  a  state  credit  imion,  it 
must  submit  an  Application  for 
Insurance  of  Accoimts  (NCUA  9600)  to 
the  regional  director  at  the  time  it 
requests  approval  of  the  conversion 
proposal.  The  regional  director  has  the 
authority  to  approve  or  disapprove  the 
application. 

If  the  converting  federal  credit  union 
does  not  intend  to  continue  federal 
share  insurance  or  if  its  application  for 
continued  insurance  is  denied, 
insurance  will  cease  in  accordance  with 
the  provisions  of  Section  206  of  the 
Federal  Credit  Union  Act. 

If,  upon  its  conversion  to  a  state  credit 
imion,  the  federal  credit  union  will  be 
terminating  its  federal  share  insurance 
or  converting  from  federal  to  non- 
federal share  insurance,  it  must  comply 
with  the  membership  notice  and  voting 
procedures  set  forth  in  Section  206  of 
the  Federal  Credit  Union  Act  and  Fart 
708  of  NCUA's  Rules  and  Regulations, 
and  address  the  criteria  set  forth  in 
Section  205(c)  of  the  Federal  Credit 
Union  Act. 

Where  the  state  credit  union  will  be 
non-federally  insured,  federal  insurance 
ceases  on  the  effective  date  of  the 
charter  conversion.  If  it  will  be 
otherwise  uninsured,  then  federal 
insurance  will  cease  one  year  after  the 
date  of  conversion  subject  to  the 
restrictions  in  Section  206(d)(1)  of  the 
Federal  Credit  Union  Act.  In  either  case, 
the  state  credit  union  will  be  entitled  to 
a  refund  of  the  federal  credit  union's 
NCUSIF  capitalization  deposit  after  the 


inal  date  on  which  any  of  its  shares  are 
iBderally  insured. 

The  NCUA  Board  reserves  the  right  to 
ielay  the  rehind  of  the  capitalization 
deposit  for  up  to  one  year  if  it 
determines  that  payment  would 
eopardize  the  NCUSIF. 

[n.C — Submission  of  Conversion 
nttposal  to  NCUA 

Upon  approval  of  a  proposition  for 
conversion  by  a  majority  vote  of  the 
lioard  of  directors  at  a  meeting  held  in 
accordance  with  the  federal  credit 
anion's  bylaws,  the  conversion  proposal 
Mrill  be  submitted  to  the  regional 
director  and  will  include: 

•  A  current  financial  report; 

•  A  ciurent  delinquent  loan  schedule; 

•  An  explanation  and  appropriate 
documents  relative  to  any  changes  in 
insurance  of  member  accoimts; 

•  A  resolution  of  the  board  of 
directors; 

•  A  proposed  Notice  of  Special 
Meeting  of  the  Members  (NCUA  4221); 

•  A  copy  of  the  ballot  to  be  sent  to  all 
members  (NCUA  4506); 

•  Evidence  that  the  state  regulator  is 
in  agreement  with  the  conversion 
proposal;  and 

•  A  statement  of  reasons  supporting 
the  request  to  convert. 

in  J) — Approval  of  Proposal  to  Convert 

m.D.l — Review  by  the  Re^onal  Director 

The  proposal  will  be  reviewed  to 
determine  that  it  is  complete  and  is  in 
compliance  with  Section  125  of  the 
Federal  Credit  Union  Act.  The  regional 
director  may  make  further  investigation 
into  the  proposal  and  require  the 
submission  of  additional  information  to 
support  the  request. 

niJ).2 — Conditions  to  the  Approval 

The  regional  director  will  specify  any 
special  conditions  that  the  credit  union 
must  meet  in  order  to  proceed  with  the 
conversion. 

ni.D.3 — Approval  by  the  Regional 
Director 

The  proposal  will  be  approved  by  the 
regional  director  if  it  is  in  compliance 
with  Section  125  and,  in  the  case  where 
the  state  credit  union  will  no  longer  be 
federally  insured,  the  notice  and  voting 
requirements  of  Section  206  of  the 
Federal  Credit  Union  Act. 

III.D.4— Notification 

The  regional  director  will  notify  both 
the  credit  union  and  the  state  regulator 
of  the  decision  on  the  proposal. 

m.D.S—NCUA  Disapproval 

When  NCUA  disapproves  any 
application  to  convert  to  a  state  charter, 


the  applicant  will  be  informed  in 
writing  of  the: 

•  Specific  reasons  for  the  actioii; 

•  n  appropriate,  options  or 
suggestions  that  could  be  considered  for 
gaining  approval;  and  • 

•  Appeal  procedures. 

III.D.6— Appeal  of  Regional  Director 
Decision 

If  a  conversion  to  a  state  charter  is 
denied  by  the  regional  director,  the 
applicant  credit  union  may  appeal  the 
decision  to  the  NCUA  Board.  An  appeal 
must  be  sent  to  the  appropriate  regional 
office  within  60  days  of  the  date  of 
denial  and  must  address  the  specific 
reason(s)  for  the  denial.  The  regional 
director  will  then  forward  the  appeal  to 
the  NCUA  Board.  NCUA  central  office 
staff  will  make  an  independent  review 
of  the  facts  and  present  the  appeal  to  the 
NCUA  Board  with  a  recommendation. 

Before  appealing,  the  credit  union 
may,  within  30  days  of  the  denial, 
provide  supplemental  information  to 
the  regional  director  for  reconsideration. 
The  request  will  not  be  considered  as  an 
appeal,  but  a  request  for  reconsideration 
by  the  regional  director.  The  regional 
director  will  have  30  business  days  from 
the  date  of  the  receipt  of  the  request  for 
reconsideration  to  make  a  final  decision. 
If  the  application  is  again  denied,  the 
credit  union  may  proceed  with  the 
appeal  process  to  the  NCUA  Board 
within  60  days  of  the  date  of  the  last 
denial  by  the  regional  director. 

ni.E — Approval  of  Proposal  by 
Members 

The  members  may  not  vote  on  the 
proposal  until  it  is  approved  by  the 
regional  director.  Once  approval  of  the 
proposal  is  received,  the  following 
actions  will  be  taken  by  the  board  of 
directors: 

•  The  proposal  must  be  submitted  to 
the  members  for  approval  and  a  date  set 
for  a  meeting  to  vote  on  the  proposal. 
The  proposal  may  be  acted  on  at  the 
annual  meeting  or  at  a  special  meeting 
for  that  purpose.  The  members  must 
also  be  given  the  opportunity  to  vote  by 
written  ballot  to  be  filed  by  ihe  date  set 
for  the  meeting. 

•  Members  must  be  given  advance 
notice  (NCUA  4221)  of  the  meeting  at 
which  the  proposal  is  to  be  submitted. 
The  notice  must: 

•  Specify  the  purpose,  time  and  place 
of  the  meeting; 

•  Include  a  brief,  complete,  and 
accurate  statement  of  the  reasons  for 
and  against  the  proposed  conversion, 
including  any  effects  it  could  have  upon 
share  holdings,  insurance  of  member 
accounts,  and  the  policies  emd  practices 
of  the  credit  imion ; 


•  Specify  the  costs  of  the  conversion, 
i.e.,  changing  the  credit  union's  name, 
examination  and  operating  fees, 
attorney  and  consulting  fees,  tax 
liability,  etc.; 

•  Inform  the  members  that  they  have 
the  right  to  vote  on  the  proposal  at  the 
meeting,  or  by  written  ballot  to  be  filed 
not  later  than  the  date  and  time 
announced  for  the  annual  meeting,  or  at 
the  special  meeting  called  for  that 
purpose; 

•  Be  accompanied  by  a  Ballot  for 
Conversion  Proposal  (NCUA  4506);  and 

•  State  in  bold  face  type  that  the  issue 
will  be  decided  by  a  majority  of 
members  who  vote. 

•  The  proposed  conversion  must  be 
approved  by  a  majority  of  all  of  the 
members  who  vote  on  the  proposal,  a 
quorum  being  present,  in  order  for  the 
credit  union  to  proceed  further  with  the 
proposition,  provided  federal  insurance 
is  maintained.  If  the  proposed  state 
chartered  credit  union  will  not  be 
federally  insured,  20  percent  of  the  total 
membership  must  participate  in  the 
voting,  and  of  those,  a  majority  must 
vote  in  favor  of  the  proposal.  Ballots 
cast  by  members  who  did  not  attend  the 
meeting  but  who  submitted  their  ballots 
in  accordance  with  instructions  above 
will  be  counted  with  votes  cast  at  the 
meeting.  In  order  to  have  a  suitable 
record  of  the  vote,  the  voting  at  the 
meeting  should  be  by  written  ballot  as 
well. 

•  The  board  of  directors  shall,  within 
10  days,  certify  the  results  of  the 
membership  vote  to  the  regional 
director.  The  statement  shall  be  verified 
by  affidavits  of  the  Chief  Executive 
Officer  and  the  Recording  Officer  on 
NCUA  4505. 

III.F— Compliance  With  State  Laws 

If  the  proposal  for  conversion  is 
approved  by  a  majority  of  all  members 
who  voted,  the  board  of  directors  will: 

•  Ensure  that  all  requirements  of  state 
law  and  the  state  regulator  have  been 
accommodated; 

•  Ensure  that  the  state  charter  or  the 
license  has  been  received  within  90 
days  from  the  date  the  members 
approved  the  proposal  to  convert;  and 

•  Ensure  that  the  regional  director  is 
kept  informed  as  to  progress  toward 
conversion  and  of  any  material  delay  or 
of  substantial  difficulties  which  may  be 
encountered. 

If  the  conversion  cannot  be  completed 
within  the  90-day  period,  the  regional 
director  should  be  informed  of  the 
reasons  for  the  delay.  The  regional 
director  may  set  a  new.date  for  the 
conversion  to  be  completed. 
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in.G — Completion  of  Conversion 

In  order  for  the  conversion  to  be 
completed,  the  following  steps  are 
necessary: 

•  The  board  of  directors  will  submit 

a  copy  of  the  state  charter  to  the  regional 
director  within  10  days  of  its  receipt. 
This  will  be  accompanied  by  the  federal 
charter  and  the  federal  insurance 
certificate.  A  copy  of  the  financial 
reports  as  of  the  preceding  month-end 
should  be  submitted  at  this  time. 

•  The  regional  director  will  notify  the 
credit  union  and  the  state  regulator  in 
writing  of  the  receipt  of  evidence  that 
the  credit  union  has  been  authorized  to 
operate  as  a  state  credit  union. 

•  The  credit  union  shall  cease  to  be 

a  federal  credit  union  as  of  the  effective 
date  of  the  state  charter. 

•  If  the  regional  director  finds  a 
material  deviation  from  the  provisions 
that  would  invalidate  any  steps  taken  in 
the  conversion,  the  credit  imion  and  the 
state  regulator  shall  be  promptly 
notified  in  writing.  This  notice  may  be 
either  before  or  after  the  copy  of  the 
state  charter  is  filed  with  the  regional 
director.  The  notice  will  inform  the 
credit  union  as  to  the  nature  of  the 
adverse  findings.  The  conversion  will 
not  be  effective  and  completed  until  the 
improper  actions  and  steps  have  been 
corrected. 

•  Upon  ceasing  to  be  a  federal  credit 
union,  the  credit  union  shall  no  longer 
be  subject  to  any  of  the  provisions  of  the 
Federal  Credit  Union  Act.  except  as  may 
apply  if  federal  share  insurance 
coverage  is  continued.  The  successor 
state  credit  union  shall  be  immediately 
vested  with  all  of  the  assets  and  shall 
continue  to  be  responsible  for  all  of  the 
obligations  of  the  federal  credit  union  to 
the  same  extent  as  though  the 
conversion  had  not  taken  place. 
Operation  of  the  credit  union  from  this 
point  will  be  in  accordance  with  the 
requirements  of  state  law  and  the  state 
regulator. 

•  If  the  regional  director  is  satisfied 
that  the  conversion  has  been 
accomplished  in  accordance  with  the 
approved  proposal,  the  federal  charter 
will  be  canceled. 

•  There  is  no  federal  requirement  for 
closing  the  records  of  the  federal  credit 
imion  at  the  time  of  conversion  or  for 
the  manner  in  which  the  records  shall 
be  maintained  thereafter.  The 
converting  credit  union  is  advised  to 
contact  the  state  regulator  for  applicable 
state  requirements. 

•  The  credit  imion  shall  neither  use 
the  words  "Federal  Credit  Union"  in  its 
name  nor  represent  itself  in  any  manner 
as  being  a  federal  credit  union. 

•  Changingof  the  credit  union's  name 
on  all  signage,  records,  accounts. 


investments,  and  other  documents 
should  be  accomplished  as  soon  as 
possible  after  conversion.  Unless  it 
violates  state  law,  the  credit  has  180 
days  from  the  effective  date  of  the 
conversion  to  change  its  signage  and 
promotional  material.  This  requires  the 
credit  union  to  discontinue  using  any 
remaining  stock  of  "federal  credit 
union"  stationery  immediately,  and 
discontinue  using  credit  cards,  ATM 
cards,  etc.  within  180  days  after  the 
effective  date  of  the  conversion,  or  the 
reissue  date — whichever  is  later.  The 
regional  director  has  the  discretion  to 
extend  the  timeframe  for  an  additional 
180  days.  Member  share  drafts  with  the 
federal  chartered  name  can  be  used  by 
the  member  until  depleted.  If  the  state 
credit  union  is  not  federally  insured,  it 
must  change  its  name  and  must 
immediately  cease  using  any  credit 
union  documents  referencing  federal 
insurance. 

•  If  the  state  credit  union  is  to  be 
federally  insured,  the  regional  director 
will  issue  a  new  insurance  certificate. 

Appendix  A — Glossary 

These  deHnitions  apply  only  for  use  with 
this  Manual.  Definitions  are  not  intended  to 
be  ail  inclusive  or  comprehensive.  This 
Manual,  the  Federal  Credit  Union  Act,  and 
NCUA  Rules  and  Regulations,  as  well  as  state 
laws,  may  be  used  for  further  reference. 

Adequately  capitalized — A  credit  union  is 
considered  adequately  capitalized  when  it 
has  a  net  worth  ratio  of  at  least  6  percent.  A 
multiple  common  bond  credit  union  must  be 
adequately  capitalized  in  order  to  add  new 
groups  to  its  charter. 

Affinity — A  relationship  upon  which  a 
community  charter  is  based.  Acceptable 
affinities  include  living,  working, 
worshiping,  or  attending  school  in  a 
community. 

Appeal — The  right  of  a  credit  union  or 
charter  applicant  to  request  a  formal  review 
of  a  regional  director's  adverse  decision  by 
the  National  Credit  Union  Administration 
Board. 

Association  common  bond — A  common 
bond  comprised  of  members  and  employees 
of  a  recognized  association.  It  includes 
individuals  (natural  persons)  and^or  groups 
(non  natural  persons)  whose  members 
participate  in  activities  developing  common 
loyalties,  mutual  benefits,  and  mutual 
interests. 

Business  plan— Plan  submitted  by  a  charter 
applicant  or  existing  federal  credit  union 
addressing  the  economy  advisability  of  a 
proposed  charter  or  field  of  membership 
addition. 

Charter — ^The  document  which  authorizes 
a  group  to  operate  as  a  credit  union  and 
defines  the  fundamental  limits  of  its 
operating  authority,  generally  including  the 
persons  the  credit  union  is  permitted  to 
accept  for  membership.  Charters  are  issued 
by  the  National  Credit  Union  Administration 
for  federal  credit  unions  and  by  the 
designated  state  chartering  authority  for 


credit  unions  organized  under  the  laws  of 
that  state. 

Common  bond — ^The  Characteristic  or 
combination  of  a  characteristics  which 
distinguishes  a  particular  group  of  persons 
from  the  general  public.  There  are  two 
common  bonds  which  can  serve  as  a  basis  for 
a  group  forming  a  federal  credit  union  or 
being  included  in  an  existing  federal  credit 
union's  field  of  membership:  occupational — 
employment  by  the  same  company  or  related 
companies;  and  associational — membership 
in  the  same  association. 

Community  credit  union — A  credit  union 
whose  field  of  membership  consists  of 
persons  who  live,  work,  worship,  or  attend 
school  in  the  same  well-defined  local 
community,  neighborhood,  or  rural  district. 
Credit  union — A  member-owned,  not-for- 
profit  cooperative  financial  institution 
formed  to  permit  those  in  the  field  of 
membership  specified  in  the  charter  to  save, 
borrow,  and  obtain  related  financial  services. 

Economic  advisability — An  overall 
evaluation  of  the  credit  union's  or  charter 
applicant's  ability  to  operate  successfully. 
Emergency  merger — F^irsuant  to  Section 
205(h)  of  the  Federal  Credit  Union  Act, 
authority  of  NCUA  to  merge  two  credit 
unions  without  regard  to  common  bond 
policy. 

Exclusionary  clause — A  limitation,  written 
in  a  credit  union's  charter,  which  precludes 
the  credit  union  from  serving  a  portion  of  a 
group  which  otherwise  could  be  included  in 
its  field  of  membership.  Exclusionary  clauses 
are  used  to  prevent  certain  overlaps  of  fields 
of  membership  between  credit  unions. 
Federal  share  insurance — Insurance 
coverage  provided  by  the  National  Credit 
Union  Share  Insurance  Fund  and 
administered  by  the  National  Credit  Union 
Administration.  Coverage  is  provided  for 
qualified  accounts  in  all  federal  credit  unions 
and  participating  state  credit  unions. 
Field  of  membership — The  persons 
(including  organizations  and  other  legal 
entities)  a  credit  union  is  permitted  to  accept 
for  membership. 

Household — Persons  living  in  the  same 
residence  maintaining  a  single  economic 
unit. 

Immediate  family  member — A  spouse, 
child,  sibling,  parent,  grandparent,  or 
grandchild.  This  includes  stepparents, 
stepchildren,  stepsiblings,  and  adoptive 
relationships. 

Letter  of  Understanding  and  Agreement — 
Agreement  between  NCUA  and  federal  credit 
union  officials  not  to  engage  in  certain 
activities  and/or  to  establish  reasonable 
operational  goals.  These  are  normally  entered 
into  with  new  charter  applicants  for  a  limited 
time. 

Low  income  credit  union — A  low-income 
credit  union  is  defined  in  Section  701.34  of 
the  NCUA  Rules  and  Regulations  as  one 
where  a  majority  of  its  members  either  earn 
less  than  80  percent  of  the  average  for  all 
wage  earners  as  established  by  the  Bureau  of 
Labor  Statistics,  or  whose  annual  household 
income  falls  at  or  below  80  percent  of  the 
median  household  income  for  the  nation. 
The  term  "low  income"  also  includes 
members  who  are  full-time  or  part-time 
students  in  a  college,  university,  high  school, 
or  vocational  school. 
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Mentor — An  individual  who  provides 
I  luidance  and  assistance  to  newly  chartered, 
mall,  or  low-income  credit  unions.  All  new 
ederal  credit  unions  are  encouraged  to 
I  tstablish  a  mentor  relationship  with  a 
I  rained,  experienced  credit  union  individual 
J  If  an  existing  credit  union. 

Merger — Absorption  by  one  credit  union  of 
ill  of  the  assets,  liabilities  and  equity  of 
mother  credit  union.  Mergers  must  be 
ipproved  by  the  National  Credit  Union 
Vdministration  and  by  the  appropriate  state 
'egulator  whenever  a  state  credit  union  is 
nvolved. 

Multiple  conmion  bond  credit  union — A 
xedit  union  whose  field  of  membership 
x>nsist  of  more  than  one  group,  each  of 
which  has  a  common  bond  of  occupation  or 
issociation. 

Occupational  common  bond — Employment 
>y  the  same  entity  or  related  entities. 

Once  a  member,  always  a  member — A 
>rovision  of  the  Federal  Credit  Union  Act 
which  permits  an  individual  to  remain  a 
nember  of  the  credit  union  until  he  or  she 
:hooses  to  withdraw  or  is  expelled  &t>m  the 
[nembership  of  the  credit  union.  Under  this 
irovision,  leaving  a  group  that  is  named  in 
he  credit  union's  charter  does  not  terminate 
m  individual's  membership  in  the  credit 
union. 

Overlap — ^The  situation  which  results 
when  a  group  is  eligible  for  membership  in 
more  than  one  credit  union. 

Primary  potential  members — Members  or 
employees  who  belong  to  an  associational  or 
occupational  group,  or  persons  who  live, 
work,  worship,  or  attend  school  within  a 
community  chartered  credit  union's  field  of 
membership. 

Purchase  and  assumption — Purchase  of  all 
or  part  of  the  assets  of  and  assumption  of  all 
or  part  of  the  liabilities  or  one  credit  union 
by  another  credit  union.  The  purchased  and 
assumed  credit  union  must  first  be  placed 
into  involuntary  liquidation. 

Service  area — The  area  that  can  reasonably 
tw  served  by  the  service  facilities  accessible 
to  the  groups  within  the  field  of  membership. 

Service  fecility — A  place  where  shares  are 
accepted  for  members'  accounts,  loan 
applications  are  accepted,  and  loans  are 
dispersed. 

Single  associational  common  bond  credit 
union — A  credit  union  whose  field  of 
membership  includes  members  and 
employees  of  a  recognized  association. 

Single  common  bond  credit  union — A 
credit  union  whose  field  of  membership 
consists  of  one  group  which  has  a  conmion 
bond  of  occupation  or  association. 

Single  occupational  common  bond  credit 
union — A  credit  union  whose  field  of 
membership  consists  of  employees  of  the 
same  entity  or  related  entities. 

Spin-off— The  transfer  of  a  portion  of  the 
field  of  membership,  assets,  liabilities, 
shares,  and  capital  of  one  credit  union  to  a 
new  or  existing  credit  union. 

Subscribers — For  a  federal  credit  union,  at 
least  seven  individuals  who  sign  the  charter 
application  and  pledge  at  least  one  share. 

Underserved  community — A  local 
community,  neighborhood,  or  rural  district 
that  is  an  "investment  area"  as  defined  in 
Section  103(16)  of  the  Community 


Development  Banking  and  Financial 
institutions  Act  of  1994.  The  area  must  also 
be  underserved  based  on  other  NCUA  and 
federal  banking  agency  data. 

Unsafe  or  unsound  practice — Any  action, 
or  lack  of  action,  which  would  result  in  an 
abnormal  risk  or  loss  to  the  credit  union,  its 
members,  or  the  National  Credit  Union  Share 
Insurance  Fund. 

Appendix  B— Letter  of  Understanding  and 
Agreement 

To  the  Board  of  Directors  and  Other 

Officials Federal  Credit 

Union 

Since  the  purposes  of  credit  unions  are  to 
promote  thrift  and  to  make  funds  available 
for  loans  to  credit  union  members  for 
provident  and  productive  purposes,  and 
since  newly  chartered  credit  unions  do  not 
generally  have  a  sufficient  reserves  to  cover 
large  losses  on  loans  or  meet  unduly  large 
liquidity  requirements.  Federal  insurance 
coverage  of  member  accounts  under  the 
National  Credit  Union  Share  Insurance  Fund 
will  be  granted  to  the  above  named  credit 
union  subject  to  the  conditions  listed  in  this 
Letter  of  Understanding  and  Agreement  and 
in  the  Organization  Certificate  and 
Application  and  Agreements  for  Insurance  of 
Accounts.  These  terms  are  listed  below  and 
are  subject  to  acceptance  by  authorized  credit 
union  officials. 

1.  The  credit  union  will  refrain  from 
soliciting  or  accepting  brokered  fund 
deposits  frt>m  any  source  without  the  prior 
written  approval  of  the  Regional  Director. 

2.  The  credit  union  will  refrain  from  the 
marking  of  large  loans,  that  is,  loans  in  excess 
of  5  percent  of  unimpaired  capital  and 
surplus,  to  any  one  member  or  group  of 
members  without  the  prior  written  approval 
of  the  Regional  Director. 

3.  The  credit  union  will  not  establish  or 
invest  in  a  Credit  Union  Service  Organization 
(CUSO)  without  the  prior  written  approval  of 
the  Regional  Director. 

4.  The  credit  union  will  not  enter  into  any 
insurance  programs  whereby  the  credit  union 
member  finances  the  payment  of  insurance 
premiums  through  loans  from  the  credit 
union. 

5.  Any  special  insurance  plan/program, 
that  is,  insurance  other  than  usual  and 
normal  surety  bonding  or  casualty  or  liability 
or  loan  protection  and  life  savings  insurance 
coverage,  which  the  credit  union  officials 
intend  to  undertake,  will  be  submitted  to  the 
Regional  Director  of  the  National  Credit 
Union  Administration  for  written  approval 
prior  to  the  officials  committing  the  credit 
union  thereto. 

6.  The  credit  union  will  prepare  and  mail 
to  the  district  examiner  financial  and 
statistical  reports  as  required  by  the  Federal 
Credit  Union  Act  and  Bylaws  by  the  20th  of 
each  month  following  that  for  which  the 
report  is  prepared. 

7.  As  the  credit  union's  officials  gain 
experience  and  the  credit  union  achieves 
target  levels  of  growth  and  profitability,  the 
above  terms  and  conditions  may  be 
renegotiated  by  the  two  parties. 

We,  the  undersigned  officials  of  the 

Federal  Credit  Union, 

as  authorized  by  the  board  of  directors. 


acknowledge  receipt  of  and  agree  to  the 
attached  Letter  of  Understanding  and 
Agreement  dated . 

This  Letter  of  Understanding  and 
Agreement  has  been  voluntarily  entered  into 
with  the  National  Credit  Union 
Administration.  We  agree  to  comply  with  all 
terms  and  conditions  expressed  in  this  Letter 
of  Understanding  and  Agreement. 

Should  the  NCUA  Board  determine  that 
these  terms  and  conditions  have  not  been 
complied  with  or  that  the  board  of  directors 
or  otner  officials  have  not  conducted  the 
affairs  of  the  credit  union  in  a  sound  and 
prudent  manner,  the  NCUA  Board  may 
terminate  insurance  coverage  of  the  credit 
union.  If  actions  by  the  officials,  in  violation 
of  this  Letter  of  Understanding  and 
Agreement,  cause  the  credit  union  to  become 
insolvent,  the  officials  assume  such  personal 
liability  as  may  result  from  their  actions. 

The  term  of  this  Letter  of  Understanding 
and  Agreement  shall  be  for  the  period  of  at 
least  24  months  from  the  date  the  credit 
union  is  insured.  This  Letter  of 
Understanding  and  Agreement  may.  at  the 
option  of  the  Regional  Director,  be  extended 
for  an  additional  24  months  at  the  end  of  the 
initial  term  of  this  agreement. 

Dated  this of 


National  Credit  Union  Administration 
Board  on  behalf  of  the  National  Credit  Union 
Share  Insurance  Fund. 

Regional  Director. 

Federal  Credit  Union 
By: 


Chief  Executive  Officer 


Date 


Chief  Financial  Officer 


Date 


Secretary 


Date 

Appendix  C— NCUA  Offices 

Central  Office 

1775  Duke  Street,  Alexandria,  VA  22314- 
3428,  Commercial:  703-518-6300 

Region  I — Albany 

9  Washington  Square,  Washington  Avenue 
Extension,  Albany,  NY  12205-5512, 
Commercial:  518-862-7400,  FAX:  518- 
862-7420 

Connecticut 

Massachusetts 

New  York 

Vermont 

Maine 

New  Hampshire 

Rhode  Island 

Region  II— Capital 

1775  Duke  Street,  Suite  4206,  Alexandria,  VA 
22314-3437,  Commercial-  703-519-4600, 
FAX:  703-519-4620 
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Delaware 
Maryland 
Pennsylvania 
District  of  Columbia 
New  Jersey 
Virginia 

Region  ID— Atlanta 

7000  Central  Parkway,  Suite  1600,  Atlanta, 
GA  30328-4598,  Commercial:  678-443- 
3300,  FAX:  678-443-3020 

Alabama 

Florida 

Kentucky 

Mississippi 

Puerto  Rico 

Tennessee 

Arkansas 

Georgia 

Louisiana 

North  Carolina 

South  Carolina 

Virgin  Islands 


Region  IV— Chicago 

4225  Naperville  Road,  Suite  125,  Lisle,  IL 
60532-3658.  Conmiercial:  630-955-4100, 
FAX: 630-955-4120 

Illinois 

Michigan 

Ohio 

West  Virginia 

Indiana 

Missouri 

Wisconsin 

Region  V— Austin 

4807  Spicewood  Springs  Road,  Suite  5200, 
AusUn,  TX  78759-8490,  Commercial:  512- 
482-4500,  FAX:  512-482-4511 

Arizona 

Iowa 

Minnesota 

New  Mexico 

Oklahoma 

Texas 


Colorado 
Kansas 
Nebraska 
North  Dakota 
South  Dakota 

Region  VI— Pacific 

2300  Clayton  Road,  Suite  1350.  Concord,  CA 
94520-2407,  Commercial:  925-363-6200, 
FAX: 925-363-6220 

Alaska 

Guam 

Idaho 

Nevada 

Utah 

Wyoming 

California 

Hawaii 

Montana 

Oregon 

Washington 

BHJJNG  CODE  4210-01-P 
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APPENDDCD 
NCUA  FORMS 


K 


NCUA  4000    -  Conversion  of  State  Charter  to  a  Federal  Charter  -  FCU  Investigation  Report 
NCUA  4001     -  FCU  Investigation  Report 
NCUA  4008    -  Charter 


\ 


NCUA  4009    -  Approval  of  Organization  Certificate  &  Certification  of  Insurance 
NCUA  4012     -  Report  of  Official  &  Agreement  to  Serve 
NCUA  4015    -  Application  for  Field  of  Membership  Amendment 
NCUA  401&-EZ-  Streamlined  Application  for  Field  of  Memtwrship  Amendment 
NCUA  4221     -  Notice  of  Meeting  of  Memt>ers 

NCUA  4401     -  Application  to  Convert  from  a  State  Credit  Union  to  an  FCU 
NCUA4505    -  Affidavit 
NCUA  4506    -  Ballot  for  Conversion  Proposal 
NCUA  9500    -  Application  and  Agreement  for  Insurance  of  Accounts 
NCUA  9501     -  Certification  of  Resolutions 

NCUA  9600    -  Information  to  t)e  Provided  in  Support  of  the  Application  of  a  State  Credit 

Union  for  Insurance  of  Accounts 


v 
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Conversion  of  Stat*  Charter  to  Federal  Charter 
rBBBWu.  ciiBDZT  xmxom  Jw/mMnannom  rbk»t 

(Note  of  Organizer) 
Thia  report  nuac  b«  filled  In  coiv^'tely  and  auteitted  with  the  other  completed  fezaa  liated  In  Chapter  4. 


A.    zaroiiia.TZOM  for  auKTm  amd  an.ANS 


1.  Propoaed  "««»* 
Second  Choice  of  Na 

2.  Contact 

Peraon  — ^^^^^— 


Bua.  Tel.  No. /Area  Code 
■Rea.  Tel.  Ho. /Area  Code 


_^  Federal  Credit  Union 
_  Federal  Credit  Union 


3.  The  credit  union  will  maintain  ita  office  at. 


(City)  (County) 

4.  Pexaanent  Bailing  addreaa  of  credit  union 


(State) 


(Zip) 


S.  Define  propoaed  field  of  ■aiharahip  (Attach  a  copy  of  current  atate  charter  field  of  immhiiritilp) 


S.  The  board  will  have  (an  odd  nuaber  5  to  15)_jiMHbara!  the  credit  coaedttee  (an  odd  nuaber,  3  to  7) 
the  auperviaory  coaiBitte*  (3  to  S)_*ead>era.  Bach  official  auat  coa«>lete  a  R^ort  of  Official  and  Agri 
Serve  (NCUA  4012)  which  ia  to  be  aulaiitted  with  thia  inveatigatioo  report. 

B.  CHARACTER  AND  FITNESS  OF  SUBSCRIBERS 

7.  Liat  of  the  aubaeribera  who  have  aigned  the  organitatlon  certificate  (7  not  aore  than  10  peraona) .  Naawa 
ahould  be  IDBHTICAL  to  aignaturea  on  the  organization  certificate  (NCUA  4008).  Bach  aubacriber  liated  below 
haa  aubacribed  to  at  leaat  one  ahar*  in  accordance  with  Section  103  of  the  Federal  Credit  Union  Act: 


ra: 
t  to 


HMmofi 


nwaari 


Itamat. 


1*ar0f 


l^tntt, 


ANY  AOOmONAL  COMIKNTS  OR  MVORIUriON  Ttur  n  OCEIKO  fVRTWCNT  m 
AmjCATKMSHOilUMMCUIOeOASANiKraCHMeNr.  wm,wu„mugiumoHi9im 


Tn#  undSfSiQIMd 


thai  to  the  bMt  el  hMMT  kiMwIadge  nd  beM  «w 

I  do  (do  noi) 


OMla 


iolMe  group. 


NCUA  4000 
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;o«  ffoa 


Th*  sutwcrlbar  should  salcct  •  aamm  (or  tho  proposotf  erodit  union.  It  Is  tho  rosponsibillty  of  tlio  (odaral 
cradit  union  organiiors  to  Mimir*  tbac  Clio  propoaod  (odaral  crodit  union  nana  deo*  net  eonatlcuto  mi  infrlnga— nt 
on  cho  n«B*  of  any  corporation  in  it*  trada  araa.  Tba  last  throa  words  in  tba  naaa  aust  ba  'Padaral  Cradit  Okiion.  * 
Sinca  tha  naaa  salactad  should  not  duplicata  axactly  tba  naaa  of  an  axisting  cradit  union,  itaa  1  providas  spaca 
for  a  saeond  choica. 


Tha  tarritory  of  eparations  of  a  Padaral  cradit  union  is  dascribad  in  tha  fiald  of  aanbarship,  itan  5.  Tha 
principla  of f ica  of  tha  cradit  union  will  usually  ba  nalatainad  at  a  location  dascribad  in  tha  fiald  of  aaabarship. 

Tha  proposad  fiald  of  nituxship  should  ba  dafinad  so  claarly  that  it  laavas  no  roon  for  any  doubt  as  to  who* 
tha  cradit  union  is  to  sarva  or  tha  araa  which  it  is  to  oparata.  Corperationa  and  othar  organisations  rafarrad  to 
in  tha  dafinition  of  tha  fiald  of  aaabarship  should  ba  dasignatad  by  tha  axaet  nsass  rathar  than  by  soas  local  or 
popular  contraction  of  thasa  nsass.  Any  ssgaant  of  a  largar  organisation  ahould  ba  idantifiad  with  tha  parant.  Tha 
fiald  of  aaabarship  for  aach  typa  of  ceaaen  bead  and  saaplas  ara  diseussad  in  datail  in  Chaptar  2  of  tha  'Charcariog 
and  Fiaid  of  Wsaharship  Msnuai . * 

With  tha  guidanea  of  tha  organlsar.  tha  subaeribars  to  tha  Organisation  Cartificata  dacida  on  tha  mabar  of 
diractors  and  cradit  eoaaittaa  asabars.  Tha  board  and  cradit  eoaaittaa  auat  ba  coapesad  of  an  odd  nuabar  e( 
naabars.  Tha  suparvisery  co^Uttaa  is  appeiatad  by  tha  beard  of  diractors. 


Tha  subscribar  should  salaet  a  naaa  for  tha  propoaad  cradit  union.  It  is  tha  rasponsibility  of  tha  tadaral  cradit 
union  organisars  to  ansura  that  tha  propoaad  fadaral  cradit  union  naaa  doas  not  constituta  an  infringaaant  on  tha 
naaa  of  any  corporation  in  tia  trada  araa.  Tha  last  tbraa  werkds  in  tha  naaa  auat  ba  'Padaral  Cradit  Otaiaa.  *  Sinca 
tha  naaa  aalactad  should  net  duplicate  exactly  the  naaa  of  an  existing  cradit  union,  itaa  1  providas  space  for  a 
second  choice. 


The  naaes  and  addresa  of  tha  aubacribars  should  ba  recorded  legibly  and  coaplately  in  itaa  7  of  this  report . 
It  is  froa  this  inforaation  that  tha  AAidnistratlon  praparea  Section  i  of  the  charter.  The  aaass  of  the  subscribers 
aust  be  XIBRXCkL  to  their  signatures  on  tha  Organisation  Certificate. 


C. 

In  addition  to  thia  Inveetigation  Report, 
director  of  MCUA: 


tha  following  should  be  subaitted  to  the  appropriate  regional 


1.  Organisation  Certificate,  NCOH  «00>-ana  notarised  original.  At  least  seven,  but  no  morm  than  can  persons, 
aust  sign  the  organisation  certificate.  The  person  ateinistering  the  oath  Miat  not  be  one  of  the  subecribera.  The 
oath  on  tha  organisation  certificate  aust  be  executed  and  show  tha  notary's  seal  and  date  the  coaaission  eivires 
as  required  by  State  law: 

2.  Report  of  Official  and  Agreaaant  to  Serve,  NCOA  4012  -  one  original  for  each  board  aMiber,  credit 
coaaittee  asaber,  and  supervisory  ccaaittae  aaaber: 

}.  Application  and  Agrssasnts  for  lasuraaee  of  Accounts,  NCOA  9S00  -  one  original; 

4.  Business  Flan  -  refer  to  Chapter  1  of  the  Chartering  and  Pield  of  Msabership  llsaual  for  a  discussion  of 
tha  coaponents  of  an  acceptable  business  plan. 

5.  Certificate  of  Resolution,  NCOA  9501  -  one  original. 


V 


NCUA4000 


V 
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FEDERAL  CREDIT  UNION  INVESTIGATION  REPORT 

(Note  to  Op(|Miinr)  This  ivport  tann  must  Iw  fltod  in  contpisMy  md  subminid  MMt  tiw 
)  S  undMT 'Sulimlttal  of  CtMrtar  AppHeaUon.'  PImn  ntm  to  pogo  7  for  InottucMono  In 


fOfiiM  Hsiod  on 


A.  INFORMATION  FOR  CHARTER  AND  BYLAWS 


fIMM 


CudK  Union 
Ciodil  Union 


2.   CenlMl 


Tal. 
T«l. 


«»    1119  craoH  union  ww  vnoNmn  ^o  omoo*  s 


(CMy.  SM*.  County,  Zip  Codo) 


3o>  Piopoood  ponMnont  iMHnQ 


of  cradR  union. 


4.    IMIno  BRMOMd  fliid  of 


5.  Thobo«d«dihM*(Modd 
310  7) 


.51015). 


Pto5) 


«MilMM«(M0dd 


Riport  el  Otlldri  and  AgnMiMl  to  Swvo  (NCUA  4012)  «Meli  io  to  bo  MbnMMl  will  Mo 

B.  ECONOMIC  ADVISABILITY  OF  ORGANIZING  PROPOSED  CREDIT  UNION 


(Attach  • 


la  not 


) 


GENERAL  MFORMATION 


HOTE:  Numbarof 


wm  i^nqnnonBi  ■rivo  imnKMn  for 

■Of  €omnunn)^4ypo  noMo  off 


(or 


forraiigioua  greupa),  or 


(aufvay  laauNa). 
NOTE:  Sampla  nwal  conaial  of  a 
Itanbar  of  oaoala  aumM^^_ 
Numbor  of  paopla  roapondhig  to 


01280 


Capy  of  aurway  fann(4 1 


lahouMbo 


iwmoor  or  poopw  piaafng  an 
Tom 


3.   Nunibar  of  paraona  allindbio  Ow  diartar^ 

dtttap 
ma  (00 

Ion  maadnQ  ^^^^^^ 

4.   AraofHciaiaofMioapanaartMombiatowaii 

rapoari  to  organia  a  crodH  union? 

NOTE:  Attach  laNH»  of  auppart  Itam  c 
huainiiB.  ci¥tc  or  ottwr  conuwunity  organiMlii 

If  wiw^  tpocupionai  lypa).  aaaoaawn 

bMoMo  (Mood 

For  papanaork  Raduelion  Ad  Nolieo.  aoo  page  7. 


NCUA4001 
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S.  What  tadlWM  and  MaMano*.  M  any.  wHIHw  aponaor  provlda? 

Offlea  Spaoa  (Daaeriba) 

Ofllea  Suppllaa 


.Fayfoil  daduelions 

.  Fundbig  tar  alaiVup  coala.  if  ao  S . 

.OOtar  ^Daaeriba) 


6.  Is  eradlt  union  aantea  now  avallaMa  to  any  mombara  of  tha  group? 

H  so,  axplain  tha  natura  and  approKimata  axtant  of  ovarlappiitgof  audi  sarvica  «Mi  tha  fiald  of  mambaraMp  propoaad  in  thia 
application,  i.a.,  swployas  ivho  ara  labor  union  mambars  aNgibia  for  mambaraMp  In  anolhar  cradH  union  on  m  saaoeiadonal 
basis;  labor  union  mambars  who  ara  aligibia  lor  cradK  union  mambaraMp  on  an  oeeupatiwial  basis;  community  rasidanis  who 
ara  atigibia  for  oradH  union  mambaraMp  in  occupational  or  associationai  cradH  uniona  locatad  within  tha  propoaad  boundsrios. 


7.  What  polsntial  dKncuHlas  do  you  dataet  in  tha  aioctad  ofllcials  carrying  out  thair  managamant.  roaponalWtlttaa  or  in  tha  FCU 
acMaving  ita  atatad  obiactlvaa? ' 


NOTE  TO  ORQAMZER:  Tha  offldais'  projadad  goala  for  ahara  growtti  must  ba  raeordad  in  tha  buainaaa  plan. 
S.  What  prewlsiana-hava  baan  mada  to  ovarcoma  potanttal  dMIcuWas? 


-Oolaa  of  plannad  contaeta  by  orgaMnr  to  dalarmina  progroaa  and  to  aaaM  tha  group: 


(Data) 


(Data) 


(Off) 


\ 


NCUA4001 
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SPECIFIC  INFORMATION  -  OCCUPATIONAL  CHARTER  APPUCANTS 

».  How  long  hM  tlw  sponoor  company  boon  In  oxMonoo? 


<t>' 


10.  WiMt  was  tha  Mghast  numbar  of  amployaaa  during  ttw  past  Ihraa 
•■? If  •  larga  varianca,  plaaaa  axplain, 


Lowost  numbar  during  tha  past  ttiraa 


11.  Ara  ttiara  any  contemplated  ctianges  in  the  corporsts  struetura  of  tha  company?. 


.  If  yaa,  explain. 


12.  Have  there 
explain. 


been  any  signiflcant  changes  In  the  corporals  structure  In  the  pest  three  yaars?- 


.  If  yea,  plaaaa 


13.  Are  there  any  nagodatlona  now  In  prograaa  between 
If  yae,  pteaee  explain  ^ 


management  and  labor  that  could  lead  to  werltstoppsgss?. 


14.  If  tiia  etadtt  union  cannot 
afraclively  wNh  tlw  members. 


opsrale  on  the  employer's  propsrty.  explain  how  tha  crsdH  union  wM  be  able  to  trmeaet  bualnaes 


15.  If  the  employeee  to  be 
correaponding  numbar  of 


by  ttw  credtt  union  worli  In  i 
worldng  at  aech.  _ 


mora  then  one  location  or  city,  ManUfy  each  loeatlon  with  tha 


16.  Are  there  other 

if  eo,  ghw  the  number  and 


of  thecompeny 
location  of  the  other 


Included  In  the  propoeed  fMd  of  i 
explain  why  a  cradM  union  la  being  prepoeed  for  thia  group  only. 


\, 


NCUA4001 
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SPECIRC  INFORMATION  •  A880CUmONAL  CHARTER  APPUCANTS 


17. 


II.  UfltttotypMof  acOwMMand 

■NUram  wnKn 


It.  InwtMtyMrwMMwomnlMllon— HMtohadT. 


.IsR 


■  WlMf9  Is  OW 


20.  GI«»tWtolletM«BtrMid«in 


21.  Wlwl  to  th*  tn^fitncf  •(  iMnbws*  nwcMufsT 


22.  8M>  tiw  gMgrapNe  twrttory  wiliMW 


23.  OMalnaeopyoftlweumiitbytaMOflto 


orarttetaser 


24.  lfihabyla«M,eanaMiilionoraf«daaef 

«•  to  to  kieiudad  In  ttw  endK  unton'a  Md  of 


pfBwMa  tof  mofa  than  OM  lypa  of 


tortta 


mdialctoaaaaef 
of  ottMf  ttian 


2S.  Fortatoruntongraupontybcemptotoaairoiighe: 
a.  StotottonuiwtofOflatoriinteniiiaiwtofaataacliptoBaofaiiiploymant 


Of  notf  wondAQSiMCti  ptaosot 


Givaa 


c.  Wlwlhaa  taan 


ofganliiiigacnadNMntonowanawnpteyaitoatoTDtocuaafuly. 


NCUA4001 
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SPECIFIC  INFORMATION  -  COMMUNITY  CHARTER  AFPUCANTS 


28.  CoiiNiiufilty  charitrt  mutt  b0  taMd  on  a  wtN-dtflMd  locil  eofi^^ 

common  MmmIs  or  Inloroct.  Ooscribo  how  tho  pfopoood  community  voo  moots  thooo  fo^w^monto— 


27«  WMoh  kmlnooOt  cMCi  of 

I  vio  noniooono  oooo  ov  onmoM  wno 


uMon  T  Uol  ono  oliow  tho  oiipport 

lOTMio  OT  ouppon  iffwni  hmvo  onhviuuoHb 


I  Mia  ^iMBi^^^  ^^^'tt 

(or  No  poMlcol  o^uhmlonQi  or  oloofty  tfoftnoWo 


moy  mdiNlo  0  cit)^  townohlp,  county 


29l  PfovMo  0  mop  wiilch  doofly  outNnoo  tho  cfodn  union  o  piopoooo  community 


90l  Afo  thoio  ounont^f  ony  oinio  Of  wMOfOl 

H  0O|  pt^Rr^^O  B  N^V  ^V IHO  O^BQR  OM^BM  O 


C.  CHARACTER  AND  FITMESS  OF  SUBSCIMBERS 


1.  Llstor«itacrlbw«wliolwv«slgiMdtlMorgMiiiatlonc«ftlfleai»(7n0linonttMn1OpwMM).Na^ 

I  wi  Mw  MiiMwlMltoii  ewMllMiH  (NCUA  4tt^.  lacli  iiihicrOir  llrti<  h1«w  >i—  ■uHcriim  to  rt  teat  oiw  aliw  In 
I  wMi  SmUmi  103  •(  th*  FMtom  CradN  UniM  Act:. 


Vkara  of  Rcsktonc* 


ACMrvM 

OecuyMaw   

rMfs  off  HooMonco 


AMr«M 

Occupation  

Vtere  of  RmMmicc 


AddTMS 

Occupation  

Vmh  off  RooMcnco 


NMM  w^^i^^^B^^^^ 

AddioM 

Occupation  

YaartofltaaidanMt 


NCUA  4001 
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ViMraofRMidMM 


OeeupaHon  — _ 
Ymib  of  RMidMC* 


TMfs  of  RooMonco 


Ytaraof 


VMIS  of  nOSldMIC# 


2.  AraaHofthoMiboerlbonwNMntlMttoMof 
I  Ni  Ino  mAmdoii  of  Ino  noM  Or' 


.Oothoy 
.If  not. 


to  bo  folrty 


of  thoflraup 


t.  Ooooyettrli 


Hut  Ino  oubocfiboffwo 


of  Qood  chofoctof? , 


.lfnot,iKyHlH 


4>  FfOHl 

Uwllhoy 


w  ft  youf  JudQoiiioiii 
ikMltoate 


thodnoctofo  ond 
•  cradit  union 


mpoiooMef 
Nnol.«iplMn 


S.  OoooitappoorttMlliMf*««MylKllenowMMnttwgfeup«Mch 

difllCllltr      •^^M.^MMW    •   If  00| 


%•  lo  uMfo  my  iMHCOilon  ifiol  tho 


cradM  union  ■NMiid  ho  iiomI  iDf  mNWi  ooin  bv  mw 


7  Is  Ml  MMilleaAlon  for  o  SIoIb  Chortv  now  oondkin? 


••  itaO tho QPOUp OVOf  hod  0 CfOuN  UMOIIr  ^^^^^m  V OOt  WhOII  OM  It  WQMldOlO Of  OlOfQOr  , 


ANY  AOOmOIIAL  COMMENTO  Oft  MFOfMATIONTIMT  IS  DEBIEO  PEfmNEirr  OR  HEt^RiL  M  OIVH^ 
TMS  APPLICATION  SHOULD  BE  MCLUOEO  AS  AN  ATTACHMENT. 


Tho  undoraignod  eortlfloo  ttMl  Id  ttw  boot  of 


ond  booof  tho  obovo  bifonnollon  lo  tnio  ond  cotfoct. 


I  do  (do  not)  raeeniinond  thot  a  charter  be  granlod  to  thio  grauiK 

Signoluro , = 

OiBonlioT'oAddrooo 

lOIOpnOnO  NO.  ,m^m^^^^^^^tm^m^^>-^^m^mm^^^m^^^^^^^a^^ 


NCUA4001 


MGE6 


72058      Federal  Register /Vol.  63,  No.  250 /Wednesday,  December  30,  1998 /Rules  and  Regulations 

INSTRUCTIONS 

A.  INFORMATION  FOR  CHARTER  AND  BYLAWS 


Tlw  Mtaerfew  ahouW  sMel  a  nam*  tor  ttw  prapoMd  cndl  union.  It  it  ttw  iMponiUMy  of  Iha  ftdwri  cradii 
union  organizm  to  anMira  KM  m«  prepoMd  MmiI  cradll  union  nam  doaa  iM  oontUMi  M  ir*lnga^^ 
ofanycwporaltoninititiwloaroa.  Tha  M  Vvaa  «nm*  m  ttia  nama  naai  ba  Tadoral  CradK  Union.*  SInoa  ttia  nwna 
•alactad  ahouW  not  dupicato  ancMy  ttw  nama  of  an  adMIng  cradR  union.  Rom  1  pnwtdaa  ipaoa  tor  a  aacond  chotoa. 


ThatafTitoryo(oparallonaolaFadaialCridKUntoni8daacftoadinttw«aido(mantoarMpiilain4.  Thaptindpto 
offioa  ol  tha  crodit  union  wil  uaualy  ba  mainlainad  al  a  tocalton  daacrfead  in  Iha  flaw  of  manftaraNp. 


Tha  propoaad  llaid  of  mambarahip  atwuU  ba  dakiad  to  daaily  ttwl  a  toavaa  no  room  tar  any  doubt  aa  to  wtwm 
ttia  ciadR  union  la  to  Mfva  or  •»  aiaa  whie»«  M  la  to  opanM.  Coiponiono  and  ottwr  organizaltona  lalanad  to  In  iha 
dainilton  o«  fta  flald  of  mambarafilp  ittoM  ba  aiiignaii  by  tm  aaact  namaa  lattiar  ttmn  by  aoma  tecrt  or  populy 
oonaadtan  of  maaa  namaa.  Any  aagmant  of  a  lafgar  oiganiafion  itwuld  ba  UaMMad  wWi  tia  pwanL  ThaMdof 
wambaiifilptaraacf»typacloommonbondandaaiiiptoaa>a<icuandir»dalatinatoptar2offta  VShwttntoJMtf 
ntkfofHtKJitmttilp  I4wf  * 


Wt\  iho  guidanoa  of  *•  orgwUnr.  Via  aubacribaia  to  ttw  Organliadcn  Cartlflcato  dadda  on  tha  numbar  of 
dbactora  and  cradtt  oommiaaa  mantoan.  TTii  hnanl  and  rraiW  f nmiiiWaa  tniMt  tii  noiifinaail  nf  mi  udd  nuiiiljai  uf 
mambara.  Tha  aupan^aoty  oommMaa  la  appoiniad  by  tw  board  of  i 


B.  ECONOWC  AOVISABIUTY  OF  OROAMZMQ  PROPOSED  CREOrr  UMON 

TNa  taction  of  Vta  raport  oontoina  inlormalan  on: 


1.  Tha  aiza  and  oempaclnaaa  of  Vw  group; 

2.  Tna  nalura  of  tfia  common  bond; 

3.  Tha  amuda  of  tha: 
a.(lfoccuptMcnalbatadialdofmambanfi»)nianaBimantoft>aipontor 


b.(lf 


■■■I  III  maimaitn^} 


cf  tfw  tponacr 


c.  (If  oommunly  iiaaad  llald  of  mambatai<lp)  communis 
aiioelaMonaorcigtnlM>cnalnihatiaatobaaan<ad; 

4.  Tha  facMaaanalaMa  tor  cradK  union 

5.  ThaavaMbMyofaidaft 

6.  OVtar  tacto  to  tuppcrt  a 


of  prominant 


TNa  aadton  of  Vta  (apwt  thould  contain  IntomiaHon  on  tha 
ihatMand to tupport or u«at «a cradR unton  In tioaa 
cradR  union,  Vw  organinr  alMuld  poini  out  Vw 


crdvtel 
In  tha  aiaa  aia  oppoaad  to  tt«a 
tMt  «w  gmv  wH  ba  abto  to  owaiooma  tNa 


Oaitoali 


todiof 
prowidad.  a 


during  Vwimi 
cC  tt  cndU  unlofL 
or  acaMNd  iaid  of 

inMl  iiMy  M 


of 

tor 
•ttoiMba 


to  aNicMwa  oparaMon  auchi 
if  mcraapaoala  i 


C.  CHARACTER  AND  FITNESS  OF  SUBSCRSERS 


Tha  namaa  and  addraaaaa  of  tw 
rapofl  R  la  horn  Itito  MbrmaMon  VmI  Via 
muat  ba  nSfnCAL  to  iiair  aignalwaa  on  tw 


SacHon  3of  ttia 


and  Bomplataly  in  Ram  C.  1.  of 
etiartar.  Thanamaaof  tha 


NCUA4001 
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D.  SUBIMITAL  OF  CHARTER  APPUCATION 

In  wMHIuH  to  Wb  bwwtfgMton  Report,  tw  tolowinQ  should  toiubniMMl  tottw  ipprapriito  ragioral  dlrador  of 
NCUA: 

1.0igMialtonCartaeM.NCUA40(»oMnolMtndofiglnl.  /»l\mmmimnbutnomommmltnpm»ent, 
muotiign»oo>Birtallonoof<llc«to.  Th>poiionadwWttoilngttoo«l>imiottwlboon>ot  Thooaaion 

t  mud  b#  OBCMUtod  flnd  ihow  Iho  notof)^  Mil  sndditoViooonvniMionoi^I'MM  ivQulradby 


2.  RiportotOMcWandAgnMnM«toS«rv«.NCm4012-on«orVniltorMehbo«idimn«wr,cradKoainnll- 


3.  AppleMianMdAgraMMnto  tor  hwnnoaolAceeunli.  NCUA  9S00-ofworlglni: 

4.  BuilniiaPlai-i«lwtoCh«tor1ofiwrta«rtv«itfAitfo^MOT6tnMi944M^^ 
oofnpoMfilB  of  fln  flooiplHto  DutinMS  piMi 

5.  CoiMeM*  ol  Roiolulton.  NCUA  9601  -  on*  oilglML 


NCUA  4001 


MGEO 


\ 
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NATIONAL  CREDIT  UNION  ADMINISTRATION 


FEDERAL  CREDIT  UNION 


(A 
tiM  lews  of  IIm  UnMid  SMm) 


CHARTER  NO. 


NCUA4006 
Pagel 
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ORGANIZATION  CERTIRCATE 


_     FEDERAL  CREDIT  UNION 


Charter  No. 


TO  NATIONAL  CREDIT  UNION  ADMINISTRATION: 

W«.  tlw  undarsigiMd.  do  haraby  asMCtat*  ourMlvM  as  a  F«d«rai  Cradlt  Union  for  ttw 
purpoaaa  indicatod  in  and  in  accoidanca  wHh  tha  proviaiona  of  tha  Fadarai  Cradit  Union  Act. 
j(12  U.S.C.  1751  at  aaq.).  Wa  haraby  raquaat  approval  of  thia  organiaaUon  cartiflcata:  wa  haraby 
apply  for  Inauranca  of  mambar  aecounta;  wa  agraa  to  comply  with  tfia  raqulramanta  of  aaid 

Act,  wHti  tha  tarma  of  thia  organiiation  cartiflcata  and  with  alllawa,  nilaa,  and  ragulaUona  now 
or  haraaftar  appllcabia  to  Fadarai  Cradit  Uniona. 


(1)  Tha  nama  of  thia  cradit  union  ahaii  ba . 


Fadarai  Cradit  Union. 


(2)  Thia  cradit  union  will  maintain  Ita  offica  and  will 
acribad  in  tha  flald  of  mambarahlp. 


oparata  in  tha  tarritory  da> 


NCUA4006 
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(3)  The  namM  and  addrasses  of  tha  aubacribara  to  thia  cartiflcata  and  ttia  numbar  of 
aharaa  aubacribad  by  each  ara  aa  followa: 


NAME 


ADDRESS 


SHARES 


(4)  Tha  par  valua  of  tha  aharaa  of  thia  cradit  union  wiii  ba  atatad  in  tha  byiawa. 

(5)  Tha  fiald  of  mambarahip  ahall  ba  limitad  to  thoaa  having  tha  foilowing  common 


NCUA4008 
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(6)Th«,tenn  of  this  eradit  union's  axistonco  shall  ba  parpatual:  Provldad  howmvM-  th.t 
upon  thaflnjng  that thlacr^lK union  la hankmpt or inaolvi^^ 
this  oiBsntoitlon  cartHIcata.or  tha  ivte^ 

m jntijtharato  orttvsraof .  or  of  any  «gulatlona  laauad  tha^ 

tagaSTof™  W^S****** '"  "*"'*•  ***  •"*"•  **  ""^^^'^^  ««>  -v*"  thamaah^aa  of  tha  advan. 

(8)  Tha  managamant  of  thia  cradit  union,  tha  conduct  of  Ka  affairs,  and  tha  ooMmra  diMmm 
""*'  ^HaX^  *** «.  diractors.  offlcara.  commitlaaa  and  mamtJJTp  iSl^^TSSfSfS 
approvad  bylawa  and  any  approvad  amandmanta  tharato  or  tharaof.  "•  ■"  "^  •"  "»• 

IN  WITNESS  WHEREOF  wa«  hava  hara  unto  aulMCribad  our  namaa  tMa 


V 


(day)                      (month) 

(yw) 

\ 

Sub»ertb0db0lbnm»,miometreomp»i9ntto 

cnrmKn 
this 

\ 

V^                      (month) 

(yMf) 
SkMMd 

TWa 

\ 


NCUA4008 
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APPROVAL  OF  ORGANIZATION  CERTIFICATE 
AND  CERTIFICATION  OF  INSURANCE 


Pursuwit  to  ttM  previsions  of  tiM  Fedaral  CrwMt  Union  Ad  (12  U.S.C.  1751  sL  ssq.),  tiM 
foregoing  organiistlon  osrtMleats  and  Insurancs  o(  msmbsr  accounts  of  


rsdsrei  Credit  Union  are  appravsd 


tills 


mn 


(monOi) 


(ysar) 


CHAIRMAN 
NATIONAL  CREDIT  UNION  ADMINISTRATION 


NCUA4009 
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REPORT  OF  OFFICIAL  AND  AGREEMENT  TO  SERVE 

TO:  NAT10MAL  CREDIT  UMON  AOMMSnUTION 

(Type  or  Print) 

•""P**^ — . ,  F«d«»l  Ciwit  Union 

Nanw*^      ■  •-■  BKlwyAppoinM  Crwflt  Union 

Q»*»a»*-  ^i— — ::::r'^- 

Maidwi  Name  (»  omwm  fnm  *fc~«i  

Address  (Res.)  ■ 

*^*  '~^  1  sSi ^ apcod. 

Ptione  ♦  Area  Code  — .^ 

(RmMmb*)  <liMinM«) 

P'^'CB  Of  Oiti _ DateofBirlh 

!"*^^- ■ ?S!^S^ 

Type  of  Byemees  - 

Number  of  veeis  wfHh  arMentewinliw/f  Mw  poeWon  We  

Eckicaiion  t>K:iiground  (dicle  highest  grade  compleled) 

Otmr  training  er  e)»etiewce  ^ ~^~~"^"~~''^"^~"^~" 

Are  you  »i«ling  to  accept  the  position  of  imst  for  which  you  have  tjeen  aeleeled  and  to  ramrtn  fc^ 

such  time  as  a  quaMed  successor  is  feund? Q\%8  QNo 

Have  you  tieen  infomwd  as  to  the  general  duties  and  respensiWMee  of  an  ofidri  of  tw  proposed  Federal 
Cre*  Union  and  are  yeu  wiling  to  devoto  the  time  neceeaaiy  to  lamiarize  yeureei  •!•»  and  to  perteim 

'^''^' .^....QybsQno 

!^^?lS^TOl5?oS»r*  ''°^°*'>^  QUESTION.  PLEASE  PROVIDE  INFORMATION  AS  INSTRUCTED  ON  RE- 

Have  you  ever  been  convicled  of  any  CRIMINAL  OFFENSE  involving  «ehonesiy«  a  biWK*  of  Mi^ Q*^  Qno 

To  iKMMe  «M  praeeaa  ef  oMaiRing  a  eraM  ani  bMkiRMnd  dwck. 

1.  Any  other  nanieawMch  you  haws  used  ^ 

2.  PrevtoueaiMrasa,  (if  your  addrase  changed  over  the  past  2  yMH«) 

3.  Name  of  Spouee  ■■ 

NEAO  THE  FOLLOWMQ  CMERIUY  KFORE  SttNmO 
CERTIFICATION  ANOAOREEMENT  TO  SERVE 

SS!!?5!Sl  .S^."**^  to  carry  out  Ihe  tkiHee  and  responsibatlee  commensurate  and  said  ofnee(s)  as  promulgated  by  ttie 
Federal  Crecit  Unwn  Act  and  the  bylaws  0*  INS  ciw«  union  J  have  read  the  Privacy  Act  Notice  on  ihe  rw^rae  *de  If  l»^^ 


NCUA4012 
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PRIVACY  ACT  NOTICE 

The  Priwey  Act  o*  1974  (Pubic  Law  93-579)  raquiiMJhat  yo^to^adviswl  «s  to  ttw  tag*  au«w«y.  puipoM  and  uMs  o»  Ihe 
irrfonnalton  aolWlad  by  this  twin.  Purauant  to  Sections  104  and  206(d)  0*  th»  Federal  CrwII  U^ 

isquestod  tor  the  pwpoae  of  con^leting  the  irwestloalton  required  tor  a  new  Federal  credtt  union.  The  Wormalion  in  this  torn  wM  be 
prknMly  used  in  considering  the  sounikiess  of  the  management  for  the  propoeed  Federal  credK  union.  However,  this  term  m^r  be 
dBdosed  to  «iy  of  the  folowing  sources:  a  congiaesional  office  in  response  to  your  inquiry  to  *at  office:  an  approprlato  Federal,  stato 
or  toeal  auBwrlly  in  the  Inveetlgatlon  or  enforcement  of  a  italula  or  regulallon:  or  employees  of  a  Federal  agency  for  sudK  purpoees. 
FaihM  to  oompteto  this  form  or  omission  of  «iy  Item  of  mfomwion.  except  for  dtaciosure  of  your  aodai  secutitywmber.  may  rseuN  in 


a  delay  in  the  process  lor  chartering  the  propoeed  Federal  credit  union.  In  accordance  with  Section  792.38  of  NCUA's  regulitons.  you 
are  not  required  to  furnish  your  sodtf  security  nurnber  on  this  fornft  \bur  social  security  number,  if  volunlarily  provided.  w«  be  u^ 
rnore  easiy  verify  the  infonnnation  required  by  this  tonn.  Mo  penalty  w«  rasuil  to  you  as  a  rnanagement  official  or  to  the  chaiteiing  of  th^ 
proposed  Federal  credit  union  if  you  do  not  provide  your  social  security  number. 

Further  information  needed  if  answer  to  CRIMINAL  OFFENSE  question  on  reverse  sida  of  form  was  YES: 


CRMUIUL  OFFENSE: 

Nature  of  oUsnee 


Dele  of  convfcUon 


CfVMNAL  OFFBISE  QMOEUNES 


The  Federal  Credit  Union  Act.  Subchapter  II.  section  206(d).  requires  that,  'Except  wHh  the  written  consent  of  the  Administrator, 
no  person  shaU  serve  as  dbector,  officer,  committoe  member,  or  employee  of  an  insured  credit  union  who  has  been  comrfctod  or  who 
is  hereafter  convicted,  of  any  criminal  offense  involving  dtalwnesty  or  breach  of  trust.*  To  assist  the  Administrator  In  making  a  deter- 
minaion  of  the  fitness  of  a  person  who  Is  sslected  to  serve  and  wtw  the  organizer  believes  is  quaiifled  to  serve  as  an  official,  the 
specMc  information  above  ¥mI  need  to  be  fumishad. 

If  the  Board  beleves  ttiat,  in  view  of  tfw  tacts  presented  and  tfte  date  of  tfw  offense,  ttiey  can  give  their  consent  to  the  appointment 
they  wH  so  advise  tftat  person  In  writing.  If  on  the  oltier  hand,  ttie  Board  believes  after  careful  consideration  itwt  they  cannot  in  good 
conscience  give  ttwir  written  consent  to  ttwappoinfcnent  they  wl  contact  tfw  organizer  and  aafcttwit  another  person  be  selected  for  tf>e 
position.  The  person  selectod  wM  have  to  cornplete  a  Report  of  OfHdal  and  Agreement  to  Sen*. 

An  Indtoation  of  wtieltier  the  bonding  company  would  agrae  to  provide  coverage  sfwuM  be  included  if  ttte  pareon  Is  to  serve  as 
treasurer.  Bondbig  company  agrees  to  proiMe  coverage  Qviw  Q  No 


NCUA4012 
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USE  ONLY  FOR  EXPANSIONS  COVERING 
GROUPS  OF  200  PERSONS  OR  LgSQ 

Attach  a  separate  application  for  each  group  ir^cluded  ir^  your  request  for  expansion 
The  application  must  be  complete  or  it  will  be  retumed  unprocessed.        ^'"'^"'"''"' 

1 .  Name  and  address  of  credit  union: 


2.  Name  and  address  of  group: 


(If  the  group  is  an  association,  include  a  copy  of  the  association's  Charter/Bylaws 
or  other  equivalent  organizational  documentation.)  -rier/oyiaws 

3.  Provide  the  proposed  field  of  membership  wording:  .^^^_^ 


4.  How  rriany  primary  potential  members  (excluding  immediate  family  and 
household  members)  are  in  the  group: 


5.  Attach  a  letter,  on  letterhead  stationery  if  possible,  from  the  group  requesting 
credit  union  service.  This  letter  must  indicate:  •Muosting 

°  nZmonri?  *ir*  '*"*  «><^<^"P«'0"«'  or  associational  common  bond  (for  siruile 
common  bond  additions  only);  •••hf" 

D  that  the  group  wants  to  be  added  to  the  federal  credit  union's  field  of 
membership; 

D  the  number  of  persons  to  be  added  and  the  group's  location(s);  and 
□  the  group  s  proximity  to  the  credit  union's  nearest  service  facility  (for  multiDle 
common  bond  additions  only).  ^         muiiipie 

Name  and  title  of  credit  union  board-authorized  representative  (e.g.,  President/CEO): 


(Typed/Printed  Name) 


(Signature) 


(Date) 
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c^ 


USE  ONLY  FOR  EXPANSIONS  COVERING  GROUPS  OF 
MORE  THAN  200  PERSONS 

For  expansions  covering  groups  of  200  or  less  persons  -  use  the  short  form 
application,  NCUA  401 5-EZ. 

Attach  a  separate  application  for  each  group  included  in  your  request  for  expansion. 
The  application  must  be  complete  or  it  will  be  returned  unprocessed. 

Attach  a  separate  application  for  each  group  included  in  your  request  for  expansion. 
1 .  Name  and  address  of  credit  union: 


2.  Name  and  address  of  the  group: 


3.  Provide  the  proposed  field  of  membership  wording.  Use  the  example  wording 
found  in  NCUA's  Chartering  and  Field  of  Membership  Manual,  Chapter  2: 
D  Section  II.A  for  single  occupational  common  bond  groups; 
D  Section  III.A  for  single  associational  common  bond  groups;  or 
D  Section  IV.A  for  multiple  common  bond  fields  of  membership. 


4.  How  many  primary  potential  members  (excluding  immediate  family  and 
household  members)  are  in  the  group: 


5.  (a)  For  multiple  common  bond  expansions,  what  is  the  distance  between  the 
group's  location  and  your  credit  union's  nearest  service  facility^  to  which  the 
group  has  access  (Reference  Chapter  2,  Section  IV.A.1): 


'  A  senrlce  ftelllly  it  defined  at  a  ptaot  wtitrt  thartt  art  acctpttd  for  mtmbtrt'  accountt.  loan 
appUcationt  art  acctpttd,  and  leant  art  ditburttd. 
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(b)  What  is  the  address  of  this  service  facility: 


(cl  Describe  the  service  area*  primarily  served  by  the  above  service  facility: 


6.  Is  the  group  in  the  field  of  membership  of  any  other  credit  union?  Yes No 

If  yes,  and  the  overiapped  credit  union  is  not  a  community  credit  union  or  a  non- 
federally  insured  credit  union,  please  address  the  following: 

D  Provide  the  name  and  location  of  the  other  servicing  credit  union: 


D  Include  a  letter  from  the  overiapped  credit  union  indicating  whether  it 
concurs  or  objects  to  the  overiap.  If  the  overiapped  credit  union  objects  or 
fails  to  respond,  document  attempts  to  resolve  the  issue: 


D  Explain  how  the  expansion's  beneficial  effect  in  meeting  the  convenience  and 
needs  of  the  members  of  the  group  cleariy  outweighs  any  adverse  effect  on 
the  overiapped  credit  union: 


'  A  IMmsI  ciedll  union's  SMviee 
ffKHKy  accMsMe  to  the  groups 
that  geographic  araa  primarily 


is  the  araa  that  can  raasonaUy  be 
the  field  of  mMnbMship.  RwiMmoet 
by  the  service  fSdNty. 


bytheeervice 
often  coincide 


Page  2 
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7.  Attach  a  letter,  on  letterhead  stationery  If  possible,  from  the  group  requesting 
credit  union  service.  This  letter  must  indicate: 

D  how  the  group  shares  the  occupational  or  associational  common  bond  (for 

single  common  bond  addhkms  only); 
D  that  the  group  wants  to  be  added  to  the  federal  credit  union's  field  of 

membership: 
D  whether  the  group  presently  has  other  credit  union  service  available; 
D  the  number  of  persons  currently  included  within  the  group  to  be  added  and 

the  group's  location(s); 
D  the  group's  proximity  to  the  credit  union's  nearest  service  facility  (for 

multiple  comnMn  bond  addMons  only);  and 
D  why  the  f omiation  of  a  separate  credit  union  for  the  group  is  not  practical  or 
consistent  with  safety  and  soundness  standards  (for  multiple  common  bond 
addMons  only).   The  formation  of  a  separate  credit  urtion  may  not  be 
practical  if  the  group  iacics  sufficient  volunteers  or  resources  to  support  the 
operation  of  a  credit  union  or  does  not  meet  the  economic  advisabUitY  criteria 
outlined  in  Chapter  1  of  NCUA  's  Chartering  and  Field  of  Membership  Manual. 


8.  Other  comments: 


Name  and  title  of  credit  union  board-authorized  representative  (e.g.,  President/CEO): 


(Typed/Printed  Name) 


(Signature) 


(Date) 


Page  3 
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NOTICE  OF  MEETING  OF  THE  MEMBERS 


FEDERAL  CRHNTUMON 


(City) 


(SM») 


THIS  PfWPOSmON  WUX  BE  DECIDED  BY  A  MAJORITY  OP  THE  IKMBEM  WHO  VOrt 

^'""^  **  '»*— If  BVrn  itirt  ■  iinrtliiu  nf  Itw  wwiilwn  o»       

FiOBHI  CradN  Union,  — .^^^^^^^^_^^_^^ ..  


ha*  bMn  calM  and  wiN  to  ImM  at 
on 


and  voting  upon  Mn  foNowIng  laaoMlon: 


.o'Cock. JLforttopurpoaaoleonaidarIng 


*RE80UE0,TlMltto  

Union  to  eonwartod  to  a  cradR  union 
IfwtRa 


<na  lawa  of  ttw  Mala  oL 


RESOIVED  FURTHER.  That  Ow  board  of  dtoelofo  and  tto  oMean  or  Ma  oradR  union  and  ara  haiaby 
1 10  do  al  Mdnga  innimiy  to  aflact  and  to  BawpUti  Hio  oonvaiaion  of  MHa 

Ito 


Tha  taart  of  dhodora  of  ttiio  evadil  union  toa  glwMi  earalM  oonaidafalion  to  Em 

I  i  to  to  In  Em  toot  Maiaat  of  «i 


TIN 

lottwmantonofMM 


wowd  loauit  In  ItofoNowIng 


Tto 


of  oonvaiaion  (1^ 
tax  MMMyi  ale)^_ 


NCUA4221 
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Tl»»  bo«d  o»  dlwelor*  »»eo«nmwid»  llM*  lli«  m«nbw«  appro**  !h»  piopoMl  to  eonwwt  10  •  S^ 
TlMiMmbwsaceountswil  QjwWnolQconlliiu.tebeliwuiwIlvthtHrtioiialCrwilUn^ 


AtlMtMd  is  your  ballot  Vou  ar*  urged  to  bring  your  ballot  to  Itw  moating  and  to  eaat  your 
diaeuaaionofthopropoaal.  H  you  cannot  attondthamaatlng,  you  araurgad  to  nwrii  your  vote,  data  and  aign  your  baNot.  I 
it  poalmarliad  no  iatar  than  Ih*  date  and  the  time  announead  tor  the  maating  of  ttw  mambara,  and  mall  It  to  th*  following 


BY  ORDER  OF  THE  BOARD  OF  DIRECTORS 


TITLE: 

(CMEF  EXECUTIVE  OFFICER) 


TITLE: 

(Ct«EF  RECORDING  OFFICER) 


(DMa) 


NCUA4221 
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TIM. 


APPUCATION  TO  CONVERT  FHOM  A  STATE  TO  A  FEDERAL  dlEOir  UMON 


(yaar) 
oldli»clw».hw»bywiNiippllMg»iiiolh>llrtloiirtCwdltUiiiowA<iiii^ 

1.  rtoW  of  MMlbOftMll  of 

ItecMi.) 


(Uoo  onel  werMNQ  of  dMrtv.  artlcloo  of  taeorporaHon  or  bylnm. « 


2.10 


U».\D 


rIo-No,- 


S.8lMdoRlflnwieWoiid 


4.A 
(Aoo 


Of  MlN^IMIIt  lOOHO  *mNM  2  to  • 


OflM 
•  to  12 


112 


) 


onto 


•.  Attodiod  lo  0  lot  of  unooewid  loono  In  onooo  of  mo 


•OpuloM  In  «io  Act  (For  todi  loon 


7.  Adoeliod  b  0  lot  of  loono  wlih  molurliloo  In  oieooo  of  iMrtodo  ollpulol.d  In  «»  Ael  ond  Mio  H^ 
(1^  ooeh  loon  show  oceourt  nombor.  ortglnol  oniooni,  iwmo.  unpoW  fcoloneo.  and  ooeyilliL) 
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t.  J)mribe  Miy  led  eMali  owMd  liy  cradtt  unioiv  kidudlng  ■  M  oNlt  cunml  mwM 


10.  OMcrttM  and  list  any  InwMtnMntawMcli 
107(7).  NdaralCradN  Union  Act):  


ara  outM*  of  Uw  InvMimwit  powM*  of  Ftdwai  cradH  unions  (IMw  to  Swtlon 


11.  NaoMS  and  locations  of  sny 
pufvlaw  of  dspoait  pcwois 


dspoaHofy  msatuUons  m  which  the  erodit  union  dopoalta  Ns  fkinds  but  wMch  I 
by  SacUon  107(t)  of  the  Fodaiai  CrodR  Union  Act 


12.  ooscrlbo  any  ssrvlcsarandarad  to  or  en  bshM  of  msmbors  or  of  thapubNcolhor  than  accapUng  and  maintaining  accounts 
of  mombsrs  and  maidng  loans  to  I 


13.  Doscrtbo  what  you  proposs  to  do  about  any  pofcisa.procsdurss.aaasts  or  ilabWtlaa  which  do  not  comply  with  Iha 
CiodB  Union  Act?  


14.  QivospocMlcriaaonsaa  to  why  you  dssirs  to  convert  to  a  FodsralcrsdH  union: 


Ws  hsrsby  authorizs  tho  National  Credit  Union  Administration  to  oxamino  our  boolis  and  our  rscords  and  agrao  to  pay  an  axamina- 
tion  fee  In  accordance  with  Section  701.6  of  the  NaMonai  Credit  Union  Administration  Ruiss  and  ftegulatlons. 


We,  the  underaignsd 


Chief  Financial  Officer  of  the . 


Chief  EncuHve  Officer  and 
Credit 


.Stale  of 


Unionof  __^_____^^_^__^.^______^__^ 

That  we  are  Ihs  duly  eiecisd  Chief  Eascuilve  OfRcer  and  the  Chief  Hnandai  Ofllcer.  reepeethiily,  of  aaid  ciedH  union;  that 

stalementa  made  In  ihleApplcallon  to  Convert  frem  a  Stale  to  a  Federal  Credtt  Union  and  the  schedules  attached  hersto  are 

true,  complels,  and  correct  to  the  beet  of  our  knee^edpe  and  bsSsf  and  are  mode  to  good  laith. 


TITLE: 

(CHKF  RNANCIAL  OFFICER) 


TITLE: 

(CMEF  RECOROINQ  OFFICER) 
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AFnOAVIT 
PROOF  OF  RESULTS  OF  MEMBERSHIP  VOTE  PROPOSED  CONVERSION 

W*.  ttw  undtraigiMd 


prMidMitfvic*  prMidant  and 

McralaryontM 

as  follows: 


FMaial  Cradtt  Union,  haraby  swaar  or 


1.    Th.«tt..convwslonpfoposalsssafforthlnll»atl«rt.«lHolieao»llsatln,of!h.l^ 
axplalnad  to  Iha  mambars  prasant  at  aaM  aiaattng  of  mambarfc 


maaibarsofthia 


2.    Thatonthadalaofthasaldmaalingofinambarattiarawafa 

cradH union quallfladtovota;  "-*^«-rap.-«t-.-da«.tln«;ofthoaama«.l,.r. 

"Mmbarsvoladlnfaverofttiaconvaralonand  mombsra 

volsd  agalnat  tlia  eonvarrton;  of  tlM)aa  aiamlms  not  iHoaart  at  ll»  maating  iHrt  wlio  fMad  ballot 
mambars  velad  In  fkvor  of  Ma  eonvaralon  and 


convaiaion:  and  that,  without  dupHeadon  of  tha  veiaa  of  any  aMmbar.  a  MH  of 
votadkifavorofttweonvarslonand 


veiad  agalnat  tta  convarslon. 

8.    Thatthaaetlonoflhamambaraofthlaefad»unionalsaida«alhBlahdlyandeo«pl.talyrae^ 
mtaut«  of  aalda,aadn9«Hi.«  ballot.  ««  by  d«««nb« 

ntaattng  or  by  daivary  to  tha  ciadH  union,  aia  an  IBa  witti  iha  aaoataiy  af  ttds  eiad»  union. 


■rmjE: 

(CHIEF  EXECUTIVE  OFFICER) 


TITLE: 

(CHIEF  RECOfWINQ  OFFICER) 


Fadaral  CradH  Union 


Subacribad  bafofa  ma,  an  offlear  oompalsnl  to  admmiatsr  ootha,  I 


(*nr) 


(ntonlh) 


(VMr) 


(SEAL) 


TMa 


(Notary  PuMIe  or  olhar  cempotont  offlear) 


My  Commiaalon  Expliaa 


NCUA4505 
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BALLOT  FOR  CONVERSION  PROPOSAL 


I  hav*  fMd  tiM  nolio*  conowning  ttw  niMllng  of  ItM  mwntMrs  of  ttw 

Union  caHod  for  ^ • 

(yMT) 


FMtonrtOrMlit 


to  conaidw  and  to  vol*  upon  the  foNewkig  proposition: 


FodHaiCrMM 


-RESOUECTlMtltM 

Onlon1»eonvortodto«erodltunionehartor»dund»rthol«i»oftho8lil»of 

opwationunttorFMtaralClwrtorNuinlMr bo  diMontlnuod. 

RESOLVED  FURTHER,  Th«t  ttio  bo«<d  of  dtaclor*  and  tha  offioara  of  this  crodtt  union  and  ara  haraby 

authorfzad  «td  diraelad  to  do  aM  thinga  nacaaaary  to  affact  and  to  complala  tha  eonvaraion  of  tlila  cradit 

union  tram  a  Fadarai  to  Stato<liartsrad  cradR  union.' 


t  haraby  eaat  my  voto  on  Iha  propoaitlon:  (Plaea  an  X  in  Ilia  aquara  oppoaHa  ttw  appropriato 


) 


I  voto  lor  dM  convaralon  ^\ 


(Aeeount  NumlMr) 


(SlQnalufa  of  liambar) 


NCUA4506 
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APPUCATION  AND  AGREEMENTS  FOR  INSURANCE  OF  ACCOUNTS 


Ta.  TlMrtalioiMtCradttUnkMAdmMstralionBovdCBowd) 


TIW  pfOpOMQ  , 


Cfvdtt  Union 


ICtf) 


■ppHM  fof  hwunncc  of  Nb  mccouoIb  m  piwMod  In  TWo  N  of  Iho 
QranllnQ  of 


Cioatt  Union  Actt  ono  In  conoiowvDon  of  1 


1.    To  pay  Itio  roMOMMo  eoot  of  Midi 

dioUillltv  of  Mm  MtnUfthm  for  Inaurmea. 


2>    To  psniNl  flnd  pcy  th#  ivMocnote  OO0I 01  mch  dsnikMDOfis  m  In  ttw  JudQMiMnt  of  ow  Booiq  fmy  from  ww  to  tifno  bo 
'  IDT  vw  prowcooii  o«  mo  luno  ono  oowr  omiioo  1 


3*    To  pwifM  010  Boora  to  novo  oooom  to  ony  Nvonnotton  or 
puDoc  fO0UMtovy  ouDionly  ono  nunWi  sucti 


wllh  rMpod  to  ony 


#•    To  pfovWo  pfotoctton  ono  MHnniqf  opMnol  bivQHvyi 

foniitOnd  In  on  omounl  olItotlOQuri  to  ttiol  lOQulffOd  by  tho 


by  or  tor  ony 
Booro  oioy  fOQwro* 


of  010  ^fp^  to  010 


HMW  unosr  voNcii  oio  crodN  unton  to 


5.    To  mointoto  oudi  fogulor 


e.    To 


tofoaubod  bv  fttctlnn  lit  of  tho  rodifil 
Boordi  by  roQuioBon  or  to 


Union  Act 
tor 


7.    Not  to  isMM  or  tmn 
Imm  ■pprowKi  by  Iho 


a.    TopoyandnMMointlw 
9.    To  poy  010  prooHuni 


10.  To 
puTManl 


ii«  To  pflmH  Iho  Booro  to  novo  1 


or  ooounly  tiio  form  of  vniicnf  by 

M^uirad  by  TWo  H  of  ttw  Fodwil  CioUM  Union 
tar  inouTMWOlnaaaodbvTIIIolof  MioFMorri  Cndtt  Union  Ad 
Of  TWO  I  Of  Ow  Ndml  CfodR  Union  Ad  and  Of 

■i  loujiuo  OT  moiTOODsn  oonsomng  ■•■  onm  oi  no 


12.  To  comply 


TWoltofttio 

or 


Oodo  ono  t/nK  porllnonC  Foohw 


byttw 
union  andto 
ormoy  bo 


*fOi  uio  unoBvoionBaf  owy  v  ino 


OfMlO 


in  OHpport  of  thio 


TWO 


fffOi  uM  unosroiyioai  ninaBr 
pioyoo  01  mncioan  unon  no 
>  to  Hiio 


ooriify  UmI  to  Hw  boot  of 
convictoo  d  ony 
furtfiorogrto  to  noMfy 


or  0  brtodi  d  liiMtf 


00  notofl  to 


too  Boord  ■  ony 


now:  A  onwiuHy  iwoo  coimihouuii  io  o  cfwonoi 


us.  Codo.  TWO  It.  80C.IOOI 


NCUA9500 
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CERTIHCATION  OF  RESOLUTIONS 


FEDERAL  CREDIT  UMON  (PROPOSED) 


W«  Gwlify  thM  MW  ara  ttw  duly  alMlMl  am:  qutfflMl  chM  «xMullv»  oMcw  and  rwording  offlMT 
ol  Iha  abo¥a  namadpropoaad  Fadaral  owdlt  union  and  Ihat  at  »>  chartar-organteatlo 
tha  board  of  diraetof*  paaaod  tha  toUonvIng  raaolulion  and  racoidad  N  in  tta  minulaa: 


-Ba  it  raaolvad  that  ttila  cradit  union  apply  to  tha  National  Crodit  Union 
AdmMatialion  Board  for  inauranea  of  ita  aeoounta  aa  pravMad  in  TWa  ■  of 
tha  FMaral  Cradit  Union  Act 


Ba  it  flMUwr  raaolvad  that  tha  praaldant  aiMi  i 
diractad  to  axacma  tha  Application  and  Aqraamanta  for  Inauranca  of  Ac- 
counta  aa  praacft>ad  by  tha  Board  and  any  othar  papara  and  documanta 
raqulradineonnactlontharawllh;tepayalla»panaaaanddoaWotharlt>inga 
or  propar  to  aacura  and  conthMia  in  forea  auch  I 


ChM  Exacuthra  Ofdear 


Racordhig  Oftioar,  Board  of  DIraclora 
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INFORMATION  TO  BE  PROVIDED  IN  SUPPORT  OF  THE  APPUCATION  OP  A  STATE  CHARTERED 

CREDfT  UMON  FOR  INSURANCE  OF  ACCOUNTS 


Crwflt  Union 


1.     Show  below  the  tocaion  of  the  6f«dK  union's  books  and  raooidt. 


(Street  Address) 


(City)  (State)  (Zip) 

2.    Show  the  dale  (riMnlh.  <tay,  year)  in  which  the  crwM  union  VMS  Chartered. 


(Teiephone) 


(yev) 

3.  Attach  a  copy  of  the  credit  union's  Md  of  tnembeiBhip  as  shown  in  the  charter,  artfdes  of  incorporation  and/or 
t>ylaws.  as  amended  to  dale.  Pleaaeidentify  it  as  the  first  schedule  in  the  oonsecutlve  number  sequence  as 
discussed  in  the  instnjctfons.  ScheduleNa 

4.  Potential  memtMrship  (total  numtiSr  of  persons  who  could  tM  sen«d  including  present  members. 

5.  Describe  type  activity  sponsor  organization  is  engaged  in.  (See  instnx:tions  pertaining  to  item  No.  5.) 


Does  the  credit  union  operate  under  standard  t>ylaws  provided  by 
the  state  supen/isory  authority? 

a.    Attach  a  copy  of  the  current  official  bylaws  under  which  the 
crsdM  union  operated.  ScheduteNo. 


Is  the  credit  union  under  any  administrative  rsstrainto  by  the 

State  Supervisory  Aultiority? 

a    Explain  fully  on  an  attached  scheduto.  ScheduteNo — 


Yes  □ 
(Slop) 

Yes  Q 


NoQ 
(Complete  a.) 

NoQ 


(Complete  a.)     (Stop) 


6.    Attach  a  copy  of  the  latest  State  supen/isory  authority  examination.  Copies  of  any  correspondence  from  the 
aocountanTs  rsport  if  made  in  Heu  of  a  State  supenfieory  authority  examination.  Copies  of  any  conespondsnoe 
from  the  State  aupervisory  auttwrity  wtiich  aooompanied  ttte  examination  rsport  should  also  be  included. 

9.  Attach  copies  of  the  Balance  Sheet  and  of  the  Statement  of  Income  and  Expense  (or  Financial  and  Statisticai 
IReport)  for  the  month  preceding  the  date  of  this  applcaMon  and  for  the  same  month  of  the  prsoedkig  year. 
ScheduteNos (Identify  cunent  year  statement  with  (a)  after  schedute  no.  and  previous  Ysar  with  (b).) 

10.  Reserves 

a.     Show  t)elow  the  requiremento  of  the  State  law  and/or  your  bylaws  for  transfer  of  earnings  to  rsssn»es 
(either  monthly  or  at  the  end  of  each  accounting  period). 


11.  DeirKHient  l.oans  and  Charged-off  Loans 

a.     Attach  a  copy  of  the  deinquent  loan  1st  as  of  the  monit>-end  preceding  the  date  of  this  application, 
instructions  pertaining  to  Item  Na  11  a.  on  page  7.  Schedute  M" 


See 
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b.  List  below  the  requested  information  on  delinquent  loans  tor  the  latest  four  calendar  quarters  preceding  the  date  of  the 
application  (March  31.  June  30.  September  30  and  December  31).  Also  show  total  share  and  loan  balances  tor  al 
members  for  all  members  fbr  the  same  period. 


(a) 

*Other  OetinqiMnt 

Catc0orles 

(b) 
Oelin<|iMnt 
Categofiea 

Date 

Date 

n>to 

Data 

2  moa.  to  less  than 

O  IVKM. 

$ 

$ 

$ 

6  moa.  to  less  than 
12  moa. 

$ 

$ 

$ 

12  mos.  and  over 

» 

t 

t 

Totals 

Share  Balances 

$ 

$ 

t 

Loan  Balances 

$ 

$ 

% 

'See  instructions  pertaining  to  Hem  No.  1 1  b. 

c.  Ust  below  the  requested  intermation  on  loans  charged  off  during  the  last  three  years  and  the  current  year.  List  total 
of  a«  reserves  both  revocable  and  irrevocable  for  the  same  period  as  (balance  at  year-end  and  or  current  period). 


Yaw 

Vmt 

Vaar 

Currant  Yr.  to  Dale 

*TotalaSlnca 
OrganizaUon 

rotal  Chargwl  Off 

Total  R«eovr«rf 

Net  Charged  Off 

Total  of  ail 

13. 


14. 


this  information  is  available 
Does  Ihe  aedit  union  have  any  unrecorded  or  contingent  liabilities  Yes  fl  No  Fl 

(Including  pending  law  suits  or  civil  actions)?  f(Don»iata  a  >    (Stool^ 

a.     Liston  a  schedute  the  complete  descriptton  of  such  labiHties.indudlnga^SS^ 

of  the  arcumstances  creating  the  HabiHttes  or  contingent  Nabiities.  Schedule  No 


Do  any  asset  accounts  (other  than  loans  to  members,  investments, 
and  real  estate)  have  actual  values  less  than  the  book  values 
shown  on  the  Balance  Sheet? 

a.    Ustw  a  separate  schedule  a  description  of  such  assets,  showing  at  least  the  following  information;  account 
number,  description  of  item,  book  value  and  actual  value.  Schedule  No. 


Yes  □         No  □ 
(Complete  a.)      (Stop) 


\^^.T^^f^f^  '****^  "^  investments  or  real  estate  as  discussed  in  the  instnjctions  pertaining  to 

l!l^l,^**!?^ Attach  a  copy  of  the  credit  untons  current  im^MtmentpSLes. 

lnvestmentsa.oans  to  Credit  Union  Service  Organization  (CUSO)  shodd  be  listed  separately  on  page  6. 


DfissJBlifiQjOas 


Currant  MflifcmVMi.ft 


Currant  Book  Vniug 
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15.       mdhndual  Star*  and  Loan  UdgarK 

a.  Were  the  totals  of  ttw  trial  tMlanoa  tapes  of  Iha  MMdual  shara  and 
loan  ledgeis  in  agreement  with  the  balances  o(  the  respective  general 
ledger  control  accounts  as  o(  the  monlh-end  praoedb)g  the  date  ol 
this  appHcation? 

b.  What  are  the  dillsrences  as  ol  fte  mon»  and  prscedh<g  the  date  ot  this  application? 


Balances  in  General  Ledger 

Totals  of  the  trial  balance  of  the 
individual  ledgeis 


$ 

$ 


16.      Supervisory  CommMee: 

a.  What  is  the  efledlve  dale  of  the  last  comptets  cornprehenstve  ennual 
EflecHve  Dale 

(1)    N  the  etiaclive  dale  of  the  annual  audH  is  not  within  »te  last  18 
dale  for  completion  of  a  oompieheneiwe  audK? 


performed  bif  the  supervisory  oontmMee? 
what  is  the  supervieory  oommMee's  target 


b.  Show  the  effective  date  of  the  supervisory  oommMee's  last  oontroled 

Eflsclive  Dale 

(1)    N  al  members' accounts  have  not  bean  vwMed  under  oontioled 
supervisory  oommMee's  target  dale  for  compleHon  of  the 


verificalon  of  al  members'  aocouiMc 

condWons  during  the  last  two  years  what  is  the 
program? 


c.   If  R  is  naoeesary  to  oompMe  either  I6a(l)  or  16  b(1):plea8edeecribe  the  dbedorar  plans  tor  seeing  iwl  the  target 
I  are  met  (DISCUSS  below  or  an  attached  scheduto.)  SchediieNo 


17. 


16. 


19. 


Surely  Bond.  List  below  the  credit  union's  surety  bond  coverage, 
a.  Nameofcerrier  ^_____^_^______^_^^_-_ 


I).   Standard  form  number  of  the  tnnd 

O-e- 23.  578.  577,  578. 581. 562  CU-1.  otter). 
c  Besfc  amount  of  coverage  $  __^____ 
d.  Bond  premium  paid  to  (date) 


e.  What  is  ttw  amount  of  ooveragerequirad  by  State  law  or  your  bylaws? 

f.  Riders  to  the  bond  (1st  below) 

(1.0.,  taaniui  pertormanoe.  nrgery.  miipiacemeiw.  ev.) 

CradN  Union  Sen^toae 

Does  lite  credN  unton  lander  any  services  to  or  perform  any  fundione  on 

benaiioiine  membeis,  non-fliemDeis.  oiganzsMina.  or  vie  puoscovter 

than  the  usual  savings  «td  loan  aaraloes  for  members? 

a  Attach  a  acheduto  describing  each  activity  In  fiJ.  Scheduto  No. 


Does  tie  credR  union  know  of  any  adverse  economic  condMon  that  is 
attocHng  or  wH  aliscl  Rs  prasartf  or  future  operaHon  or  ttwt  of  tfie 
iponsor  organliation? 

a.  Aaach  a  scheduto  deecribing  the  condWon  and  itepoesRiteettoct  on  the  cradi  union's  future. 
Scheduto  l«>. 


20. 


21. 


To  ttw  best  of  the  crsdN  union's  knowledge  and  belef .  has  any  director, 
onioer.  uunmiuee  memoer,  or  ampnyee  neen  oonvicna  oi  any 
criminal  oflsnee  Involving  dWionesly  or  breach  of  trust? 
a.  Anacn  a  smamem  oeecnomg  ste  cMcumsvnces.  ocneauw  twt. 


Lendtog  poWciet  and  pradioes: 

a.  Complete  (on  page  4)  showing  the  present  polctoa  and  praclicaa  on  toana  to  mambaw. 

b.  Compteto  page  5  in  aooordMce  with  the  instnidions  pertaining  to  llsm  No.  21b. 
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LENDING  POUCIES  AND  PRACTICES 


Raquind  Amount  of 


1.    Cndh  Union  PolMta  md  PmeUe— 

a.  UnMcurad  Loan  Limits 

b.  Socurad  Loan  Umita 

(1)  Now  Auto  Collatsrai 

(2)  Usod  Auto  Collatarai 

(3)  RaalEstata 

(a)  nrst  Rlortgaga 

(b)  Sacond  Mortgago 

(4)  Comakars 

(5)  Ottiars  (daacriba) 


e.       Loana  to  Ofganiiatlona 

dl       Loana  to  Oiraetor,  Officafa, 
orCommitlaa  Mambaia 


2.    Sta»»CnMUirionL$m:Bflaw 
a       Unaacurod  L«an  Umita 

b.       Sacurad  Loan  Umita 


c.       Loana  to  Diraetora,  Offleara, 
or  CommiHaa  Mambars 


Urtbafcm  or  an  atlaeliad  paga,  any  additionai  poiici^  inciuding  tha  intacaat  ralaa  ap^ 
matlMd  of  aaaaaaing  and  accounting  fOr  intaraat  incoma.  La.:  add-on.  diacount  or  unpaid 


mambara' ioana  and  tha 
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SCHEDULE  OF  LARGEST  LOANS 

Complete  this  form  as  discusssd  in  ths  instructions  psrteining  to 


itom  21b. 


Account 
No. 

Unpaid  Loan 
Balancs 

Ropaymsnt 
[No.  Monttis) 

Status  of  ftepaymsnt 

Collateral 
¥Blua* 

Oaacription  of 
Collataral 

Currant 

Daiinquant 
(No.  Montna) 

" 

• 

n 

■ 

*if  thara  la  mora  than  ona  typa  of  collataral  aaaign  valua  to  aach  typa. 

NCUA  9600 


PagaS 


CREDIT  UNION  SERVICE  ORGANIZATION 
(CUSO) 


1.  NiuiwofCUSO. 


2.  Date  of  CUSO'S  Organization  

(Dal*  of  otMaining  ctiartar  from  Stata) 

3.  lypa  of  organization  (cirda  ona): 

a.  Ganaral  Partnarsfiip 

b.  Umitad  Partnarship 


c.  Joint  Ownarahip 

d.  Corporation 


4.  Owners  of  CUSO  (list  nam*,  chartsr  number  if  FCU,  and  percentage  of  ownership,  if  possible). 
Name  •  Charter  Number  (H  FCU)  %  Name  -  Charter  Number  (N  FCU) 


b. 


(Continue  on  reverse  aide  if  additional  space  is  required) 


5.  Capitaiization  (list  invsstors  and  amount  of  inveatmant  in  CUSO). 
Name  •  Charter  Number  (if  FCU)  Amount 


Name  •  Charter  Number  (If  FCU)         Amount 


(Continue  on  reverse  side  if  additional  space  Is  rsquired) 


&  List  sll  Imown  ssrvicss  which  are  being  offered  by  CUSO  (be  aa  specific  as  possible). 


7.  Comments  (induda  all  other  pertinent  information,  if  applicable,  not  previously  discussed). 


8.  Attach  latest  Financial  and  Statistical  Report  of  CUSO,  if  available. 
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INSTRUCTIONS  FOR  COMPLETION  OF  APPLICATION  OF  A  STATE  CHARTERED  CREDIT  UNION 

FOR  INSURANCE  OF  ACCOUNTS 


Th0  application  and  aH  supporting  documants  should  tM 
praparad.  photocopiad.  and  submNtad  in  aooordanca  with  tha 
precaduras  oudinad  in  tha  laHar  thai  tranamittad  thasa  inatruc- 
tions.  Additional  schaduias  may  ba  indudad  if  daamad  appro- 
priata. 

Ail  itams  should  ba  complatad.  If  tt»  ananvar  givan  to  a 
quastion  Is  lollawad  by  tha  word  'Slop.'  procaad  to  ttia  naxt 
numbarad  quastion.  If,  howwvar,  tha  anaww  givan  is  foHovvad 
by  instructions,  Iha  additional  parts  of  that  quastion  should  ba 
complatad  bafora  going  on  to  Iha  naxt  quastion. 

Whanpagal  spadllasttwl  a  schadula  should  ba  praparad 
and  attachad,  plaaaa  assign  a  achadula  numbar  in  conaacutiva 
ordar,  starting  with  numbar  ona.  Plaasa  show  tha  achadula 
numbar  at  tha  top  right-hand  oomar  of  ttw  achadula. 

Soma  of  ttw  Items  ara  saN-axplanatory  and  raquira  no  spa- 
dal  instruclions.  Ottwr  Itams,  howavar,  naad  spadal  axplana- 
Hona.  dafiniliona,  and  Irtstructiona  tor  oomplation.  Thasa  ara 
Hstsd  balow,  identified  by  the  same  item  numbers  as  appear  in 
ExhItM  A. 

Ham  No.  5:  Show  whether  Ihe  sponsor  organization  la 
manriallfinal  nrrinalinnainf  reiiflanlal  If  oociMielional 
show  ttte  specific  products  or  services  produced. 


Nam  Na  10:  Raaarvaa:  Tha  tenn  'rasenw'  in  Exhibit  A 
means  tttat  account  or  accounts,  which  represents  segregated 
portions  of  earnings  as  provided  by  the  law,  bylaws,  andtor  the 
cradK  union's  management  for  the  absorption  of  leases  rsiating 
to  loans  to  mamtMrs.  (Thaaa  aooounts  are  usualy  calad  Regular 
Reserve,  Reserve  for  Bad  Debts.  Guarantee  Reserve,  Guar- 
antae  Fund,  Spedel  Reserve  tor  Losses,  arxfAlowanca  tor  Loan 
Losaea.) 

Mam  Na  lla:  Tha  delinquent  loan  Hat  requested  should 
include,  tor  each  deinquent  loan,  ttw  account  numbar  of  tha 
borrower,  dale  of  loan,  original  amount  of  loan,  unpaid  balance, 
data  of  last  payment  of  principle,  excluding  transfers  from 
pledged  sharea,  collateral,  and  commanta  regarding  ttw 
cdeclibmy  of  each  loan  in  the  categories  6  months  to  less  tian 
12  months  and  12  monttis  and  over.  Payments  of  interest  only 
should  be  so  identified. 


be  12  monSw  dalirquant  and  tha  enlira  unpaid  balance 
shown  in  Ifte  12  mentis  and  over  category. 

Nam  Na  lib:  Tha  scttadula  provided  tor  ttw  daNnquant 
loan  information  la  sat  up  In  deMnquerwy  categortea  of  2  monttis 
to  lass  than  6  montia,  6  moniha  to  laaa  ttwn  12  monttts,  and  12 
monttw  and  owsr.  Credit  uniona  ttial  oompula  delrtquerKy  using 
categories  other  ttian  ahown  In  column  (b)  may  uaa  ttteaa  ottter 
categories  and  show  ttwm  in  column  (a).  Cradtt  uniona  using 
column  (a)  need  not  show  ttie  daWnquancias  in  the  column  (b) 
categories.  Jl  Is  not  necessary  to  report  on  loans  wltich  ars  delin- 
quent leas  titan  2  months. 

AdvoraaTkanda:  If  Kama  8, 9,  or  1 1  indteaia  adverse  trends 
such  as  signMcanl  dacraaaas  in  aharaa,  loans  or  reaarvea.  In- 
craaaas  in  loan  dainquancy  or  loan  charga-otls,  or  unrasolMd 
serious  axoapSona  shown  in  ttie  Stale  axaminalion  report,  ttw  credH 
union  may  attach  an  anplanaion  and  Idanttfy  it  as  'Eaylanatton  of 
AdMrae  Itanda  or  Unraaolvad  Examination  Exoeptiorw'  and  as- 
sign it  a  scfwdula  number. ' 


I  Na  14:  TNa  Msm  iwad  tw  oompialad  only  if  ifw  cradtt 
union  owfw  any  of  ttw  toftoarinf: 


A.      kiveafeiwnls  in  U.S.  Government  aacurlttea  { 

toDrinciDle  and  imaraat  or  FManl  Aoanev  aaeurtttea.  tt 
mailiat  value  of  vMoh  is  now  laaa'ttian  ttw  booit  value. 


B.      Real  eslato  ottwr  ttwn  that  used  enttraly  tor  ttw  cradH 
union's  own  ofllce(s). 


C.     Ottwr  InvBstmants  of  any  type  exoapfc 

1.  Loans  to  ottwr  credit  uniona. 

2.  CarlNicalaa  of,  or  accounts  in,  federaly  insured  sav- 
ings and  loan  aaaociaHons. 

3.  Cartticalaa  of  dapoaN  m  Nattonal  or  Stato  banks. 

4nannslli  nr  afrmrti  In  Tlala  iiaiil  riill  irtiiii 
5.    Common  truat  invaatmants  wMi  IrMmationai  CredH 
Union  San^ioea  Corporatton  (CUS). 


For  ttw  purpose  of  ttiis  appttcation,  loan  delnquency  wW 
be  determined  on  the  basis  of  ttw  borrDwan'  payments  In  rata- 
tfon  to  ttw  terms  of  ttw  notes,  as  folows: 

If  a  loan  is  in  arrears  by  two  monttily  payments  plus 
any  part  of  ttw  ttiird  payment,  the  loan  la  2  monttw 
delinquent  and.  ttwrafore,  the  entire  unpaid  balance 
Is  shown  In  ttw  2  monttw  to  less  ttian  6  monttw  cat- 
egory. A  loan  In  arrears  a  total  of  6  monttily  payments 
plus  any  part  of  the  seventti  payment  would  ba  6 
months  delinquent  and  ttw  entire  unpaid  balance 
shown  in  the  6  months  to  less  ttwn  12  monttw  cat- 
egory. A  loan  in  arrears  a  total  of  12  monttily  pay- 
ments plus  any  part  of  ttw  ttiirtaenth  payment  woiM 


H  corporate  bonds  ara  Hated,  pleaaa  show  malurtty  daw,  raw 
of  interest  on  bonds  and  current  ^eld  rata. 

If  stodcs  are  Hated,  please  show  number  of  sfwres  and  bid 
prloa. 

Please  identtfy  ttw  source  of  ttw  nwrtcel  valuatton  intorma- 
tton  and  ttw  dale  of  such  infomwtton. 

Ham  Na  21  b:  The  largest  loarw  to  members  should  be 
shown  on  page  5.  m  selecting  ttw  loens  for  ttHs  Exhibit,  Kst  ttw 
largest  outstanding  unpaid  loan  balance  and  procaad  in  descend- 
ing order  by  dolar  amount  until  ttw  number  specHied  below  has 
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been  shown.  The  number  of  such  loans  to  be  listed  wiN  be  deter- 
mined es  foMows: 

If  your  credit                                   Ybu  should  Nst  the 
union  has  the                                    folowing  no.  of 
foltowing  no.  of                                 the  largest  unpaid 
outstanding  loans                                      balances 

UndenOO 
100  to  199 
200to299 
300to399 
400ormore 

5 

10 
15 
20 
25 

If  any  of  the  above  loans  are  defihquent,  please  show  the 
number  of  months  delinquent  in  the  appropriate  'Status  of  Re- 
payment* column. 

Page  6:  Complete  page  6  for  each  investment/loan  to  a 
CredH  Union  Service  Organization  (CUSO). 

TERMINATION  OF  INSURANCE 

Should  (he  credit  union,  after  obtaining  insurance  of  mem- 
ber accounts,  desire  to  tenninate  Its  insured  status,  this  couk)  be 


accomplished  by  complying  with  the  provisions  of  Section  206<a). 
(c)  and  (d)  of  TMe  II  of  ttw  Federal  Creuit  Union  Act  This  action 
would  require  approval  by  a  vote  of  the  maiority  of  the  members, 
and  ninety  days  wiftten  notice  of  the  proposed  termination  date  to 
NCUA.  Member  accounts  would  continue  to  be  insured  for  one 
year  foltowing  termination  of  insurance  and  the  insurance  premium 
would  be  paid  during  that  period.  After  termination  of  insurance, 
the  credit  union  shall  give  prompt  and  reasonable  notice  to  aH 
members  whose  accounts  are  Insured  that  it  has  ceased  to  be  an 
insured  credit  union. 

Sections  206(a)(2)  and  206(d)(2)  and  (3)  of  the  Act  provide 
that  an  insured  credit  union  may  also  terminate  its  insurance  by 
converting  from  its  status  as  an  insured  credit  union  under  the 
Act  to  insurance  from  a  corporation  authorized  and  duly  licensed 
to  insure  member  accounts.  In  this  event,  approval  is  required  by 
a  maiority  of  all  ttie  directors  and  by  affirmative  vote  of  a  maiority 
of  the  members  voting,  provided  that  at  least  20  percent  of  the 
members  have  voted  on  the  proposition.  Under  this  provision  tor 

termination,  insurance  of  member  accounto  would  cease  as  of  the 
date  of  termination. 
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APPLICATION  AND  AQREBIENT8  FOR  INSURANCE  OF  ACCOUNTS 
STATE  CHARTERED  CREDIT  UNION 

Oat*  _^______ 


TO:  Th«  National  Cradtt  Union  AdmlnMialion  Board 


Tha. 


,  Cradtt  Union, 


Insuranca  CartHicata  Numbar . 


Of 


(maHng 


(dty) 


(•M*) 


(zipooda) 


i«)pliaa  tor  inawanoa  of  ili  accounts  as  prowidad  In  TMa  11  of  Ih*  Fadaiai  Cradil  Union  Act.  and  In  oonaida^ 

inauranoa,  harai>y  I 


1.  To  parmit  and  pay  tha  coat  of  audi 
BoMd  daama  naoaaaary  for  tha 
Ih*  Naiioniy  Cradtt  Union  Shara  II 


aathaNCUA 

Of  TO  inOTTO  Oi 

Fund: 


2.  TopannRthaBoaidtohavaaooaaatoalracoidBandlnforma- 
tion  ooncaming  tha  afWis  of  tha  cradR  untan,  kidudhg  any 
mfonnatton  or  raport  ralalad  to  an  aKamlnaion  mada  by  or  for 
any  olhar  ragulaiing  aulhoftty;  and  to  tomtah  auch  raooidB,  in- 
fomiatlon,  and  raporia  upon  raquaal  of  tha  NCUA  Board; 


3.  TopoasaaaauchfldaMyoowatagaandsuchi 

burglary,  robbary.  and  olhar  toaaaa  aa  la  raqukad  b/  Parts 
701 .20  «id  741  of  NCUA'S  raguMtona; 


4.  Tomaal.atamlnimum.thastolutory 
dtodoaurs  raquiramanto  bnpoaad  on  Fadarai  CradK  Untona  by 
Sadton  1 16  of  tha  Fadaral  Cradtt  Unton  Act  and  Parti  702  of 
NCUA'S  ragulationa ,  and  to  maimain  auoh  apadal  iaaan«a  aa 
thaNCUABoardmaybaragulBMonoronaoaa-by-caaaba- 
sis  datarmina  ars  naoaaaary  to  protod  tha  intoraato  of  mam- 
bars.  Any  wtfvara  of  tha  atalutory  raaarwa  or  M  and  Mr  dto- 
doaura  raqUramams  or  any  dbad  chargaa  to  tha  aialiMory  i»- 
sanw  dhar  than  toaa  toana  must  hava  tha  prior  wiltton  ap- 
proved tha  NCU  A  Board.  lnaddNion,oorporBtoeradRuntona 
shdl  ba  subiad  to  tha  raaanw  laquirBmanto  apadtad  in  Part 
704  d  NCUA'S  ragulalona: 

5.  Ndtoiasuaorhavaouiatandnganyaooounloraaeurttytta 
form  d  which  has  nd  baan  apprevad  by  tha  NCUA  Board, 
axcapl  axounis  aulhortzad  by  sMa  law  for  stala  crsdtt  udcna; 

6.  To  maintain  tha  daposttand  pay  tha  mauianoaprwiiumchargBa 
imposad  as  a  condttion  d  Inauranoa  pursuant  toTWa  II  (Shara 
Insuranca)  d  tha  f^Waral  Cradtt  Unton  Ad: 

7.  To  comply  wNh  tha  raquiramantdTMto  II  (Shara  Inauranoa)  d 
tha  Fadaral  Cradtt  Union  Ad  and  d  raguMtona  praacrtoad  by 
tha  NCU  A  Board  pursuant  tharato:  and 


8.  Foranylnvaalmantsdharthanloanatomambarsandobllga- 
ttona  or  aacurlHaa  wpraady  aulhorttad  in  TMto  I  d  tha  Fadarri 
Cradtt  Unton  Ad.  aaamandad  to  sstobJBh  now  and  maintain 
at  tha  and  d  aaoh  aooounting  parted  and  prtor  to  paymani  d 
any  dMdand.  an  lnMsa»nantVBluaionnaaaf¥a  Account  In  an 
amount  at  load  aqua!  to  tha  nd  axoaaa  d  bodt  valua  ovar 
cunarN  marled  ¥dua  d  ffia  InvaabnarMs.  If  tha  marled  valua 
eannd  ba  datonnlnad.  an  amount  aqud  to  tha  lUi  bode  valua 
«■  ba  aaiablahad.  Whan,  aa  d  tha  and  d  any  dMdand  pa- 
rtod,  tha  amoiatt  to  tlia  lrwaalmant\Mualon  I 


d  dhactors  may  aulhorlza  tha 


dtha< 


itoUndl- 


Wr     9. 


Whan  a  atal-bartorad  cradtt  union  la  pamiHtod  by  stato  tow  to 

dhar  oadtt  untona  and  puUto  unNi,  auch  nonmambar  aooointo 
ahal  ba  IdanMtod  aa  nonmambar  aharsa  or  dapoatts  on  any 
stalamant  or  rsport  raquirad  by  tha  NCUA  Board  tor  inauranoa 
purpoaaa.  Immadtoidydtor  a  atoto-chartorsd  cradtt  unton  ra- 
odvaa  ndtoa  from  NCUA  thd  tta  mambar  aooounto  ara  fadar- 
dly  inaurad.  tha  cradtt  unton  wM  advtaa  any  praaant  nonmam- 
bar shara  dtd  dapoatt  hddars  by  toaar  tfal  thair  aocounto  ars 
ndlnaursd  by  tha  Naltond  Cradtt  Union  Shara  tosursnoa.  Aisa 
futurs  nonmambar  shara  and  dapoatt  tond  hddars  ««  ba  so 
advlaad  by  toltor  as  thay  opan  aooounto. 


1 0.  in  tha  awant  a  stato  rtiartorsrt  cradt  unton  chooaaa  to  tonnt- 
nala  Ns  sttlua  as  a  fadaraly«iaursd  crsdtt  unton.  thsn  it  shdi 
mad  tha  raquiramanto  Impoaad  by  Sadtons  208(a)(1)  and 
206(e)  d  tha  Fadaral  Cradtt  Union  Ad  and  Part  741.6  d 
NCUA'S! 


1 1 .  In  tha  awani  a  atoto-ohartorsd  cradtt  unton  chooaaa  to  convert 
from  fadard  Inauranoa  to  aomaotftor  inauranoa  from  a  corpo- 
ralonadhortad  and  duly  loanaadtolnsura  mambar  accounto, 
than  tt  ahai  mad  tha  raquiramanto  impoaad  by  Sadtons 
206(a)(2).  206(e).  206(d)(2),  and206(dX3)dthaF«tardCiadl 
UntonAcL 
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support  of  tNs  application  we  submit  pages  1-6  and  Schedutos  described  below: 
Schedule  No. 

Title 

CERTIFICATIONS  AND  RESOLUTIONS 


We.  the  undersigned,  certify  that  we  are  the  duly  elected  and  qualified  presiding  officer  and  recording  officer  of  the  credit  union  and 
that  at  a  properly  called  and  regular  or  special  meeting  of  its  board  of  directors,  at  which  a  quorun  was  present,  the  following 
resolutions  were  passed  and  recorded  in  Its  minutes: 


We,  the  undersigned,  certify  to  the  con'ectness  of  the  information  submitted. 

Be  it  resolved  that  this  credit  union  apply  to  the  Nationai  Credit  Union  Administration  Board  for  insurance  of  its 
accounts  as  provided  In  Title  II  of  the  Federal  Credit  Union  Act. 

Be  it  resolved  that  the  presiding  officer  and  recording  officer  be  authorized  and  directed  to  execute  the  Application 
and  Agreement  for  Insurance  of  Accounts  as  prescribed  by  the  NCUA  Board  and  any  other  papers  and  documents 
required  in  connection  therewith  and  to  pay  all  expenses  and  do  alt  such  other  things  necessary  or  proper  to  secure 
and  continue  in  force  such  insurance. 

We  further  certify  that  to  the  best  of  our  iowwiedge  and  beHef  no  existing  or  proposed  officer,  cornnriittee  rnember.  or 
employee  of  this  credit  union  has  been  convicted  of  any  criminal  offense  involving  dishonesty  or  breach  of  trust, 
except  as  noted  in  attachments  to  this  application.  We  further  agree  to  notify  the  Board  if  any  existing,  proposed  or 
future  officer,  committee  member  or  employee  is  indicted  for  such  an  offense. 


(Signature)  Presiding  Officer,  Board  of  Directors 


(Print  or  type  Presiding  Officer^  Name) 


(Signature)  Recording  Officer,  Board  of  Directors 


(Print  or  type  Recording  Officer's  Name) 


NCUA  9600 
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Appendix  E— Trade  Associations 

Credit  Union  National  Association  (CUNA), 
P.O.  Box  431,  Madison,  WI  53701.  608- 
231-4000 

National  Association  of  Federal  Credit 
Unions  (NAFCU),  3138  N.  10th  Street, 


Suite  300,  Arlington,  VA  22201,  703-522- 
4770 
National  Association  of  State  Credit  Union 
Supervisors  (NASCUS),  1901  North  Fort 
Myer  Drive,  Suite  201,  Arlington,  VA 
22209,  703-528-8351 


National  Federation  of  Community 
Development  Credit  Unions  (NFCDCU), 
120  Wall  Street,  10th  Floor,  New  York,  NY 
10005-3902,  212-809-1850 

(FR  Doc.  98-34032  Filed  12-29-98;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

31  CFR  Part  285 
RIN  1510-nAA63 

Offset  of  Tax  Refund  Payments  To 
Collect  Past-Due  Support 

AQENCY:  Financial  Management  Service, 
Fiscal  Service,  Treasury. 
action:  Final  rule. 

SUMMARY:  Federal  law  authorizes  the 
Federal  tax  rehmd  of  a  taxpayer  who 
owes  past-due  support  to  be  reduced,  or 
offset,  by  the  amounts  owed  by  the 
taxpayer.  Past-due  support  includes 
delinquent  child  support  or  other 
obligations  for  the  support  of  a  child. 
The  funds  offset  from  a  taxpayer's  tax 
refund  are  forwarded  to  the  State 
enforcing  the  collection  of  the  past-due 
support.  Effective  January  1, 1999,  the 
Department  of  the  Treasury  will 
conduct  the  tax  refund  offset  program  as 
.  part  of  the  centralized  offset  program, 
iaiown  as  the  Treasiuy  Offset  Program, 
operated  by  the  Financial  Management 
Service  (FMS),  a  bureau  of  the 
Department  of  the  Treasury.  This  final 
rule  establishes  tax  refund  offset 
procedures  that  supersede  the 
procedures  governing  the  tax  refund 
offset  program  established  by  the 
Internal  Revenue  Service  (IRS)  and 
applicable  to  the  collection  of  past-due 
support  (codified  at  26  CFR  301.6402- 
5).  Differences  between  this  rule  and  the 
IRS  rule  reflect  requirements 
necessitated  by  the  inclusion  of  the  tax 
refund  offset  program  as  a  part  of  the 
Treasury  Offset  Program. 
EFFECTIVE  DATE:  December  30, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerry  Isenberg,  Financial  Program 
SpeciaUst.  at  (202)  874-6660;  or  Ronda 
Kent  or  Ellen  Neubauer,  Senior 
Attorneys,  at  (202)  874-6680.  A  copy  of 
this  rule  is  being  made  available  for 
downloading  from  the  Financial 
Management  Service  web  site  at  the 
following  address:  http:// 
www.  fms.treas  .go  v/debt. 
SUPPLEMENTARY  INFORMATION: 

Background 

General 

Under  26  U.S.C.  6402(c)  and  42  U.S.C. 
664,  Federal  tax  payments  may  be 
withheld  or  reduced  to  collect  past-due 
support  on  behalf  of  States.  This  process 
is  known  as  "offset"  or  "tax  refund 
offset."  The  Internal  Revenue  Service 
(IRS)  has  been  collecting  past-due 
support  for  States  by  tax  refund  offset 
since  1982.  "Past-due  support"  means 


the  amount  of  support,  determined 
imder  a  court  order,  or  an  order  of  an 
administrative  process  established 
under  State  law,  for  support  and 
maintenance  of  a  child,  or  of  a  child  and 
the  parent  with  whom  the  child  is 
living,  which  has  not  been  paid. 

The  Debt  Collection  Improvement  Act 
of  1996  (DCIA),  Pub.  L.  104-134, 110 
Stat.  1321, 1358  (1996),  established  a 
centralized  process  for  offsetting  eligible 
nontax  Federal  payments  to  collect 
delinquent  debt  owed  to  the  United 
States.  In  addition,  the  E)CIA  authorized 
offset  of  such  payments  to  collect  past- 
due  support  being  enforced  by  States,  as 
well  as  other  debts  owed  to  States. 

The  Financial  Management  Service 
(FMS).  the  disbursing  agency  of  the 
Department  of  the  Treasury  (Treasury), 
is  responsible  for  the  implementation  of 
centralized  offset  in  accordance  with  the 
provisions  of  the  DCIA.  To  meet  this 
responsibility.  FMS  established  the 
"Treasury  Offset  Program."  To  improve 
the  efficiency  of  Treasury's  collection  of 
debts,  including  past-due  support, 
operation  of  the  tax  refund  offset 
program  will  be  included  as  part  of  the 
Treasury  Offset  Program  effective 
January  1. 1999.  The  provisions  and 
legislative  history  of  die  DCIA  clarified 
that  FMS  may  conduct  tax  refund  offsets 
to  collect  past-due  support  (see 
§§31001(v)(2)  of  the  DCIA.  codified  at 
42  U.S.C.  664(a);  142  Cong.  Rec..  104th 
Cong.  2d  Sess..  H4087.  H4090  (Apr.  25. 
1996)). 

On  August  4. 1998.  FMS  issued  a 
notice  of  proposed  rulemaking  (NPRM) 
(63  FR  41688.  August  4. 1998) 
proposing  changes  to  the  tax  refund 
offset  procedures  for  the  collection  of 
past-due  support  after  January  1, 1999. 
For  tax  refund  payments  after  January  1. 
1999.  the  revised  procedures,  as 
finalized  in  this  rule,  supersede  the 
procedures  governing  the  tax  refund 
offset  program  established  by  the  IRS 
and  applicable  to  the  collection  of  past- 
due  support  (codified  at  26  CFR 
301.6402-5). 

This  rule  governs  only  the  offset  of 
one  type  of  payment,  tax  refunds,  to  pay 
one  type  of  delinquent  debt,  past-due 
support.  FMS  has  promulgated  separate 
rules  and  procedures  governing  other 
types  of  offset,  such  as  tax  refimd  offset 
for  the  collection  of  debts  owed  to  the 
Federal  Government  (31  CFR  285.2,  63 
FR  46139,  August  28, 1998)  and  the 
offset  of  nontax  Federal  payments  for 
the  collection  of  past-due  child  support 
(31  CFR  285.1,  63  FR  46141,  August  28. 
1998).  See  also.  Offset  of  Federal  Benefit 
Payments  (31  CFR  285.4.  63  FR  44985. 
August  21, 1998)  and  Salary  Offset  (31 
CFR  285.7,  63  FR  23354,  April  28, 
1998).  FMS  will  promulgate  other  rules 


governing  offset  of  nontax  Federal 
payments  for  the  collection  of  debts 
(otiier  than  child  support)  owed  to 
Federal  agencies  and  States.  FMS 
anticipates  that  Part  285  of  this  title 
ultimately  will  contain  all  of  the 
provisions  relating  to  centralized  offset 
by  disbursing  officials  for  the  collection 
of  debts  owed  to  the  Federal 
Government  and  to  State  governments, 
including  past-due  child  support  being 
enforced  by  States. 

The  Treasury  Offset  Program 

The  Treasury  Offset  Program 
currently  works  as  follows.  FMS 
maintains  a  delinquent  debtor  database. 
The  database  contains  delinquent  debtor 
information  submitted  and  updated  by 
Federal  agencies  owed  debts,  and  by 
States  collecting  debts  including  any 
past-due  support  being  enforced  by 
States.  Before  a  Federal  payment  is 
disbursed  to  a  payee.  FMS  compares  the 
payee  information  with  debtor 
information  in  the  delinquent  debtor 
database  operated  by  FMS.  If  the  payee's 
name  and  taxpayer  identifying  niunber 
(TIN)  match  the  name  and  TIN  of  a 
debtor,  the  pajrment  is  offset,  in  whole 
or  part,  to  satisfy  the  debt,  to  the  extent 
allowed  by  law.  Since  FMS  issues 
different  payment  types  daily,  the 
collection  of  past-due  support  can  be 
satisfied  by  the  offset  of  a  variety  of 
Federal  payment  types  including,  but 
not  limited  to.  vendor,  salary,  and 
retirement  payments,  as  well  as  tax 
refund  payments. 

FMS  transmits  amounts  collected  to 
the  appropriate  agencies  or  States  owed 
the  delinquent  debt  after  deducting  a  fee 
charged  to  cover  the  cost  of  the  offset 
program.  Information  about  a 
delinquent  debt  or  past-due  support 
obligation  remains  in  the  debtor 
database  for  offset  as  long  as  the  debt 
remains  past-due  and  legally  collectible 
by  offset,  or  until  debt  collection 
activity  for  the  debt  is  terminated 
because  of  full  payment,  compromise, 
write-off  or  other  reasons  justifying 
termination  or  removal  of  the  debt  from 
the  database. 

Offset  of  Tax  Refund  Payments  To 
Collect  Past-Due  Child  Support  Under 
the  Treasury  Offset  Program 

This  rule  establishes  tax  refund  offset 
procedures  that  supersede  the 
procedures  governing  the  tax  refund 
offset  program  estabUshed  by  the  IRS 
and  applicable  to  the  collection  of  past- 
due  support  (codified  at  26  CFR 
301.6402-5).  Tax  rehmd  payments 
issued  after  January  1. 1999.  will  be 
offset  to  collect  past-due  support  as  part 
of  the  Treasury  Offset  Program  in 
accordance  with  the  requirements  of  26 
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U.S.C.  6402(c)  and  42  U.S.C.  664. 
Procedures  for  processing  claims  by 
non-debtor  spouses  and  for  rejecting  a 
taxpayer's  election  to  apply  his  or  her 
refund  to  future  tax  liabilities  remain 
governed  by  IRS  rules.  In  addition, 
nothing  in  this  rule  changes  the  pre- 
offset  procedures  established  by  the 
Department  of  Health  and  Human 
Services  (HHS)  rules  implementing  42 
U.S.C.  664.  See  45  CFR  303.72.  HHS 
issued  guidance  to  all  States  on  July  6, 
1998,  concerning  the  procedures  for 
States  to  submit  past-due  support  debts 
for  offset  purposes,  including 
procedures  pertaining  to  the  debt 
certification  process.  See  Office  of  Child 
Support  Enforcement  (OCSE)  Action 
Transmittal  No.  OCSE-AT-98-17 
(CXZSE's  AT-98-17). 

The  preamble  to  the  NPRM  explained 
the  proposed  process  of  offsetting  tax 
refund  payments  to  collect  past-due 
support  under  the  Treasury  Offset 
Program,  as  well  as  the  differences 
between  the  proposed  procedures  and 
the  IRS  procedures.  The  NPRM  also 
contained  a  section-by-section  analysis 
of  the  proposed  rule.  (See  63  FR  41688- 
41691) 

FMS  developed  this  final  rule  in 
consultation  with  the  IRS  and  HHS  and 
appreciates  their  assistance.  As  required 
by  42  U.S.C.  664(b)(1),  HHS  has 
approved  this  final  rule. 

Comments  to  the  NPRM 

In  response  to  the  NPRM,  FMS 
received  comments  from  seven  (7)  State 
child  support  enforcement  agencies 
which  are  discussed  below. 

General  Comments 

In  response  to  a  commenter's  request 
that  the  regulation  clarify  that  States 
cannot  submit  debts  directly  to  FMS  for 
tax  refund  offset  purposes  imless 
authorized  by  HHS  rules,  §  285.3(c)(3) 
has  been  revised  in  the  final  rule  by 
adding  the  following  first  sentence: 
"States  must  notify  HHS  of  past-due 
support  in  accordance  with  the 
provisions  of  paragraph  (c)(2)  of  this 
section  imless  HHS  rules  authorize 
notification  to  FMS  directly."  Though 
this  rule  provides  States  with  the 
flexibility  to  refer  past-due  support 
debts  directly  to  FMS.  current  HHS 
rules  governing  programs  under  Chapter 
7,  Subchapter  IV,  Part  D,  of  title  42  of 
the  U.S.  Code  (Title  IV-D  of  the  Social 
Security  Act),  require  States  to  report 
past-due  support  debts  to  HHS  for  tax 
refund  offset  purposes.  This  rule  does 
not  supersede  existing  HHS  rules;  it 
merely  provides  flexibility  should  HHS 
decide  to  amend  its  rules  in  the  future 
to  allow  States  to  refer  past-due  support 
debts  directly  to  FMS.  States  will  be 


notified  if  HHS  amends  its  rules  to 
allow  direct  submission  to  FMS.  At  that 
time,  as  suggested  by  one  commenter, 
HHS  and  FMS  will  work  with  States  to 
review  any  impact  direct  submission 
may  have  on  the  States. 

Another  commenter  asked  whether 
FMS  would  require  States  to  use 
administrative  offset  if  UtiS  rules 
allowed  States  to  submit  debts  directly 
to  FMS.  FMS  has  no  plans  to  implement 
such  a  requirement.  In  response  to 
another  conunenter's  question  regarding 
submission  of  debts  to  FMS.  FMS  will 
allow  States  to  increase  balances  on 
debts  and  to  submit  debts  on  an  on- 
going basis  throughout  the  year  for  debts 
submitted  through  HHS  or  directly  to 
FMS. 

Section  285.3(a)— Definitions 

State.  The  public  was  specifically 
invited  to  comment  on  the  impact  of 
including  or  excluding  legal 
subdivisions  of  States  in  the  definition 
of  State.  Based  on  two  comments 
received  and  discussions  with  HHS 
regarding  current  procediu«s  for  coimty 
reporting,  FMS  determined  that  the 
definition  of  State  in  the  NPRM  would 
not  create  an  impediment  to  the 
collection  of  past-due  support.  Counties 
seeking  to  participate  in  the  offset 
program  may  do  so  by  reporting  through 
the  State's  IV-D  program.  Therefore,  the 
definition  of  "State"  was  not  changed  to 
include  legal  subdivisions. 

The  public  also  was  invited  to 
comment  about  whether  tribal 
governments  operating  child  support 
enforcement  programs  should  be  treated 
in  the  same  manner  as  States  for 
purposes  of  this  rule.  One  commenter 
noted  that  treating  tribal  governments 
operating  child  support  enforcement 
programs  in  the  same  manner  as  States 
is  consistent  with  the  definition  of  State 
as  defined  in  section  101,  paragraph  (19) 
of  the  Uniform  Interstate  Family 
Support  Act.  For  the  time  being,  it  is 
anticipated  that  States  will  continue  to 
submit  past-due  support  debts  to  the  tax 
refund  offset  program  pursuant  to 
cooperative  agreements  with  tribal 
governments.  Therefore,  the  final  rule 
has  not  been  changed.  OCSE  is  in 
consultation  with  the  tribes  and  States 
and  will  formulate  policy  on  this  issue 
as  it  becomes  appropriate.  OCSE  vfill 
keep  the  public  advised. 

Section  285.3(c)— Notification  of  Past- 
Due  Support 

One  commenter  questioned  why  the 
minimum  debt  referral  amount  in 
§  285.3(c)(1)  was  different  for  debts 
assigned  to  a  State  ($25)  than  for  debts 
not  assigned  to  a  State  ($500).  Federal 
law  prohibits  the  use  of  tax  refund  offset 


for  non-assigned  past-due  support  debts 
less  than  $500.  See  42  U.S.C. 
664(b)(2)(A).  There  is  no  similar 
statutory  minimum  dollar  threshold  for 
past-due  support  debts  assigned  to  a 
State.  Another  State  questioned  whether 
the  $25  minimum  for  assigned  debts 
would  create  confusion  since  HHS  rules 
currently  set  a  minimiun  threshold  of 
$150.  FMS  has  set  minimum  thresholds 
as  low  as  possible  in  order  to  maximize 
the  collection  of  past-due  support  debts 
through  offset.  Until  States  are 
authorized  by  HHS  to  submit  debt$.in 
Title  IV-D  cases  at  a  lower  threshold, 
the  current  minimum  threshold  set  by 
HHS  is  applicable.  Section 
285.3(c)(l)(i)(A)  has  been  revised  to 
allow  referral  of  assigned  debts  not  less 
than  $25,  or  such  higher  amount  as  HHS 
rules  may  allow,  whichever  is  greater. 

FMS  received  several  comments 
related  to  the  advance  notice 
requirements  described  in  paragraphs 
(c)(4)  and  (c)(5)  of  §  285.3.  HHS  rules 
[see  45  CFR  303.72(e)  and  OCSE's  AT- 
98-17)  describe  the  requirements 
pertaining  to  providing  advance  notice 
to  the  debtors  of  the  State's  intent  to 
submit  a  debt  for  offset.  Since  HHS  rules 
govern  advance  notice  requirements,  the 
final  rule  does  not  incorporate  one 
commenter's  suggestion  that  the 
regulation  be  revised  to  clarify  that  a 
one-time  notice  to  a  debtor,  rather  than 
an  annual  notice,  is  sufficient  in  all 
cases.  HHS'  rules  allow  States  to 
determine  specifically  how  fi«quently 
advance  notice  will  be  provided. 
Additionally,  OCSE's  AT-98-1 7 
indicates  that  because  the  amount  of  the 
debt  may  exceed  the  amount  originally 
indicated  in  the  notice.  States  are 
encouraged  to  send  periodic  notices, 
especially  where  there  are  significant 
increases  in  the  amount  of  the  debt.  In 
response  to  other  comments,  the  first 
sentence  of  §  285.3(c)(4)  in  the  final  rule 
has  been  changed  to  clarify  that,  as 
authorized  by  45  CFR  303.72(e),  HHS 
may  send  advance  notice  to  the  debtor 
on  behalf  of  a  State.  Ciurently,  FMS  has 
no  plans  to  send  advance  notices  to 
debtors  on  behalf  of  a  State. 

With  respect  to  the  collection  of  past- 
due  support  enforced  by  multiple  States 
as  described  in  §  285.3(c)(6),  one 
commenter  suggested  that  FMS  and/or 
HHS  inform  States  via  reports  when 
multiple  States  are  enforcing  the  same 
debt.  When  a  debt  is  being  enforced  by 
multiple  States,  the  rule  requires 
notification  to  the  other  enforcing  State 
only  if  a  State  has  knowledge  of  such 
multiple  enforcement.  HHS  and  FMS 
will  work  with  States  to  resolve 
multiple  enforcement  issues  as  they 
arise.  Although  at  this  time  there  are  no 
plans  for  providing  systematic 
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notification  to  States  to  alert  them  to 
multiple  enforcement  issues,  HHS  and 
FMS  will  review  whether  such 
notification  is  desirable. 

Section  285.3(d)— Priorities  for  Offset 

The  public  was  invited  to  comment 
on  how  a  tax  refund  payment  should  be 
appUed  to  a  taxpayer's  multiple  debts 
within  the  same  category.  Two 
commenters  suggested  that  any  refund 
be  applied  proportionately  to  the 
taxpayer's  multiple  public  assistance 
debts  owed  to  two  or  more  States,  using 
the  total  past-due  amoimt  as  100%. 
Another  commenter  requested  that  the 
debts  be  paid  in  the  order  in  which  they 
were  submitted  for  offset.  OCSE's  AT- 
98-17  indicates  that  OCSE  and  FMS 
have  agreed  to  continue  preexisting 
processing  procedures  during  the 
transition  of  the  tax  refund  offset 
program  from  IRS  to  FMS,  thus 
processing  and  giving  priority  on  a  first- 
in-first-processed  basis.  In  the  futiu«, 
recommendations  for  alternate 
processing  procedures  will  be  reviewed 
by  OCSE  and  FMS. 

The  final  rule  has  been  changed  to 
reflect  recently  enacted  legislation  (Pub. 
L.  105-206,  July  22,  1998)  authorizing 
Treasiuy  to  offset  tax  refimds  to  collect 
delinquent  State  income  tax  obUgations. 
Section  285.3(d)  has  been  changed  to 
reflect  the  provisions  of  the  new  law 
under  which  such  State  income  tax 
obligations  will  be  paid  from  a 
taxpayer's  tax  refund  only  after  the  tax 
refund  has  been  applied  to  satisfy  the 
taxpayer's  delinquent  child  support 
obligations  and  debts  owed  to  the 
Federal  Government.  See  26  U.S.C. 
6402(e). 

Section  285.3(e)— Post-Offset  Notice 

One  commenter  suggested  that 
§  285.3(e)(2)  include  a  reporting  period 
regarding  FMS'  offset  report  to  HHS  or 
the  States.  As  in  the  NPRM,  the  final 
rule  does  not  include  a  reporting  period 
because  FMS  will  establish  mutually 
agreed  upon  periods  with  HHS  or 
affected  States. 

With  respect  to  §  285.3(e)(4),  the 
commenter  questioned  whether  FMS' 
report  to  HHS  regarding  States' 
participation  in  offset  (submissions  of 
debts  and  offset  collections)  would 
include  cases  submitted  to  FMS  directly 
and  those  submitted  through  HHS. 
Pursuant  to  the  provisions  of 
§  285.3(e)(4),  the  details  and 
requirements  of  such  reports  will  be 
developed  by  HHS  and  FMS  but  will 
not  be  included  in  the  rule.  It  is 
anticipated  that  reports  will  include 
information  about  cases  submitted  to 
FMS  directly  and  through  HHS. 
Contrary  to  the  commenter's  concern,  if. 


for  some  reason,  the  reporting  period  is 
limited  to  annually,  the  provisions  of 
this  regulation  allowing  States  to  submit 
cases  on  an  ongoing,  rather  than  annual, 
basis  will  not  be  affected. 

Section  285.3(h)— Fees 

The  final  rule  does  not  incorporate  a 
commenter's  suggestion  that  §  285.3(h) 
specify  a  time  frame  within  which 
States  would  be  notified  of  fee  changes 
prior  to  any  change.  FMS  will  work 
with  HHS  and  States  to  ensure  that 
States  have  sufficient  advance 
notification  of  any  fee  changes. 

Another  commenter  recommended 
that  the  fee  structure  be  identified  in  the 
regulation  and  remain  at  a  level  that 
will  allow  for  the  offset  program  to  be 
successful.  Under  42  U.S.C.  664, 
Treasiuy  is  authorized  to  charge  fees  to 
recover  the  full  cost  of  applying  the 
offset  procedure.  This  rule  requires  that 
the  fee  be  established  annually  in  such 
amount  as  FMS  and  HHS  agree.  The  fee 
will  be  no  more  than  $25  per  case 
submitted  per  year.  FMS  will  work  with 
HHS  to  ensure  that  States  are  provided 
with  information  concerning  the  fee 
structure,  and  that  the  amount  of  the  fee 
does  not  negatively  impact  the  success 
of  the  program. 

Regulatory  Analyses 

This  final  rule  is  not  a  significant . 
regulatory  action  as  defined  in 
Executive  Order  12866.  It  is  hereby 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  basis  for  this  certification  is  that 
this  rule  impacts  only  individuals  who 
receive  tax  refunds  and  who  owe  past- 
due  support.  Therefore,  a  regulatory 
flexibility  analysis  is  not  required. 

FMS  has  determined  that  this  rule 
may  affect  family  well-being.  It  is 
hereby  certified  that  this  rule  has  been 
assessed  in  accordance  with  Section  654 
-of  the  Treasiuy  Department 
Appropriations  Act,  1999,  enacted  as 
part  of  the  Omnibus  Consolidated  and 
Emergency  Supplemental 
Appropriations  Act,  1999  (Pub.  L.  105- 
277).  This  rule  will  not  have  a  negative 
impact  on  family  well-being  because  it 
strengthens  the  financial  well-being  of 
families  by  assisting  in  the  collection  of 
past-due  diild  support. 

Special  Analjrsis 

FMS  has  determined  that  good  cause 
exists  to  make  this  final  rule  effective 
upon  publication  without  providing  the 
30  day  period  between  publication  and 
the  effective  date  contemplated  by  5 
U.S.C.  553(d).  The  purpose  of  a  delayed 
effective  date  is  to  afford  persons 
affected  by  a  rule  a  reasonable  time  to 


prepare  for  compliance.  However,  in 
this  case,  Treasury  has  been  collecting 
past-due  support  for  States  by  tax 
refund  offset  since  1982.  Procedures 
affecting  States  submitting  deUnquent 
child  support  obligations  for  collection 
and  persons  owing  delinquent  child 
support  obligations  remain  substantially 
imdianged.  Effective  January  1, 1999, 
the  tax  refund  offset  program  will  be 
part  of  the  centralized  offset  program 
operated  by  FMS.  This  final  rule 
provides  important  guidance  that  is 
expected  to  facilitate  States' 
participation  in  the  tax  refund  offset 
pronam.  Therefore,  FMS  believes  that 
good  cause  exists  to  make  the  rule 
effective  upon  publication. 

List  of  Subjects  in  31  CFR  Part  285 

Administrative  practice  and 
procedure.  Child  support.  Child  welfare. 
Claims,  Debts,  Privacy,  Taxes. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  Part  285  is  amended 
as  follows: 

PART  285— DEBT  COLLECTION 
AUTHORITIES  UNDER  THE  DEBT 
COLLECTION  IMPROVEMENT  ACT  OF 
l99o 

1.  The  authority  citation  for  part  285 
is  revised  to  read  as  follows: 

Authority:  26  U.S.C.  6402;  31  U.S.C.  321. 
3701,  3711.  3716,  3720A,  3720B,  3720D;  42 
U.S.C  664;  E.0. 13019;  3  CFR,  1996  Comp., 
p.  216. 

2.  Section  285.3  is  added  to  subpart 
A  to  read  as  follows: 

§285.3    Offaet  of  tax  refund  payments  to 
collect  past-due  support 

(a)  Definitions.  For  purposes  of  this 
section: 

Debt  as  used  in  this  section  is 
synonymous  with  the  term  past-due 
support  unless  otherwise  indicated. 

Debtor  as  used  in  this  section  means 
a  person  who  owes  past-due  support. 

FMS  means  the  Financial 
Management  Service,  a  bureau  of  the 
Department  of  the  Treasury. 

HHS  means  the  E)epartment  of  Health 
and  Human  Services,  Office  of  Child 
Support  Enforcement. 

IRS  means  the  Internal  Revenue" 
Service,  a  bureau  of  the  Department  of 
the  Treasury. 

Past-due  support  means  the  amount 
of  support,  determined  under  a  court 
order,  or  an  order  of  an  administrative 
process  estabfished  under  State  law,  for 
support  and  maintenance  of  a  child,  or 
of  a  child  and  the  parent  with  whom  the 
child  is  living,  which  has  not  been  paid, 
as  defined  in  42  U.S.C.  664(c). 
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Qualified  child  means  a  child: 

(i)  Who  is  a  minor,  or 

(ii)  Who,  while  a  minor,  was 
determined  to  be  disabled  under 
subchapters  II  or  XVI.  Chapter  7,  Title 
42,  United  States  Code,  and  for  whom 
an  order  of  support  is  in  force. 

State  means  the  several  States  of  the 
United  States.  The  term  "State"  also 
includes  the  District  of  Columbia, 
American  Samoa,  Guam,  the  United 
States  Virgin  Islands,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  the  Commonwealth  of 
Puerto  Rico. 

Tax  refund  offset  means  withholding 
or  reducing  a  tax  refund  payment  by  an 
amount  necessary  to  satisfy  a  debt  owed 
by  the  payee(s)  of  a  tax  refund  payment. 

Tax  refund  payment  means  any 
overpayment  of  Federal  taxes  to  be 
refunded  to  the  person  making  the 
overpayment  after  the  IRS  makes  the 
appropriate  credits  as  provided  in  26 
U.S.C.  6402(a)  and  26  CFR  6402- 
3(a)(6)(i)  for  any  liabilities  for  any 
Federal  tax  on  the  part  of  the  person 
who  made  the  overpayment. 

(b)  General  rule,  (l)  Past-due  support 
will  be  collected  by  tax  refund  ofEset 
upon  notification  to  FMS  in  accordance 
with  26  U.S.C.  6402(c),  42  U.S.C.  664 
and  this  section.  Collection  by  offset 
under  26  U.S.C.  6402(c)  is  a  collection 
procedure  separate  from  the  collection 
procediues  provided  by  26  U.S.C.  6305 
and  26  CFR  301.6305-1,  relating  to  the 
assessment  and  collection  of  certain 
child  and  spousal  support  liabilities. 
Tax  refiind  offset  may  be  used 
separately  or  in  conjunction  with  the 
collection  procediures  provided  in  26 
U.S.C.  6305,  as  well  as  other  collection 
procedures. 

(2)  FMS  will  compare  tax  refund 
payment  records,  as  certified  by  the  IRS, 
with  records  of  debts  submitted  to  FMS. 
A  match  will  occur  when  the  taxpayer 
identifying  number  (as  that  term  is  used 
in  26  U.S.C.  6109)  and  name  of  a 
payment  certification  record  are  the 
same  as  the  taxpayer  identifying  number 
and  name  of  a  delinquent  debtor  record. 
When  a  match  occurs  and  all  other 
requirements  for  tax  refund  offset  have 
been  met,  FMS  will  reduce  the  amount 
of  any  tax  refund  payment  payable  to  a 
debtor  by  the  amount  of  any  past-due 
support  debt  owed  by  the  debtor.  Any 
amoimts  not  offset  will  be  paid  to  the 
payee(s)  listed  in  the  payment 
certification  record. 

(c)  Notification  of  past-due  support. 
(1)  Past-due  support  eligible  for  tax 
refund  offset.  Past-due  support  qualifies 
for  tax  refund  offset  if: 

(i)(A)  There  has  been  an  assignment  of 
the  support  obligation  to  a  State  and  the 
amount  of  past-due  support  is  not  less 


than  $25.00,  or  such  higher  amount  as 
HHS  rules  may  allow,  wbichever  is 
greater;  or 

(B)  A  State  agency  is  providing 
support  collection  services  imder  42 
U.S.C.  654(4),  the  amount  of  past-due 
support  is  not  less  than  $500.00,  and  the 
past-due  support  is  owed  to  or  on  behalf 
of  a  qualified  child  (or  a  qualified  child 
and  the  parent  with  whom  the  child  is 
living  if  the  same  support  order 
"includes  support  for  the  child  and  the 
parent);  and 

(ii)  A  notification  of  liability  for  past- 
due  support  has  been  received  by  FMS 
as  prescribed  by  paragraphs  (c)(2)  or 
(c)(3)  of  this  section. 

(2)  Notification  of  liability  for  past- 
due  support  and  transmission  of 
information  to  FMS  by  HHS.  States 
notifying  HHS  of  past-due  support  shall 
do  so  in  the  manner  and  format 

[trescribed  by  HHS.  The  notification  of 
lability  shall  be  accompanied  by  a 
certification  that  the  State  has  complied 
with  the  requirements  contained  in 
paragraph  (c](4]  of  this  section  and  with 
any  requirements  applicable  to  the 
offset  of  Federal  tax  refunds  to  collect 
past-due  support  imposed  by  State  law 
or  procedures.  HHS  shall  consolidate 
and  transmit  to  FMS  the  information 
contained  in  the  notifications  of  liability 
for  past-due  support  submitted  by  the 
States  provided  that  the  State  has 
certified  that  the  requirements  of 
paragraph  (c)(4)  of  this  section  have 
been  met. 

(3)  Notification  of  liability  for  past- 
due  support  transmitted  directly  to  FMS 
by  States.  States  must  notify  HHS  of 
past-due  support  in  accordance  with  the 
provisions  of  paragraph  (c)(2)  of  this 
section  imless  HHS  rules  authorize 
notification  to  FMS  directly.  If 
authorized  by  HHS  rules.  States  may 
notify  FMS  directly  of  past-due  support. 
States  notifying  FMS  directly  of  past- 
due  support  shall  do  so  in  the  manner 
and  format  prescribed  by  FMS.  The 
notification  of  liability  ^all  be 
accompanied  by  a  certification  that  the 
State  has  complied  with  the 
requirements  contained  in  paragraph 
(c)(4)  of  this  section  and  with  any 
requirements  applicable  to  the  offset  of 
Federal  tax  refunds  to  collect  past-due 
support  imposed  by  State  law  or 
procedures.  FMS  may  reject  a 
notification  of  past-due  support  which 
does  not  comply  with  the  requirements 
of  this  section.  Upon  notification  of  the 
rejection  and  the  reason  for  rejection, 
the  State  may  resubmit  a  corrected 
notification. 

(4)  Advance  notification  to  debtor  of 
intent  to  collect  by  tax  refund  offset.  The 
State,  or  HHS  if  the  State  requests  and 
HHS  agrees,  is  required  to  provide  a 


written  notification  to  the  debtor, 
pursuant  to  the  provisions  of  42  U.S.C. 
664(a)(3)  and  45  CFR  303.72(e), 
informing  the  debtor  that  the  State 
intends  to  refer  the  debt  for  collection 
by  tax  refund  offset.  The  notice  also 
shall: 

(i)  Instruct  the  debtor  of  the  steps 
which  may  be  taken  to  contest  the 
State's  determination  that  past-due 
support  is  owed  or  the  amount  of  the 
past-due  support; 

(ii)  Advise  any  non-debtor  who  may 
file  a  joint  tax  return  with  the  debtor  of 
the  steps  which  a  non-debtor  spouse 
may  take  in  order  to  seciue  his  or  her 
proper  share  of  the  tax  refund;  and 

(iii)  \n  cases  when  a  debt  is  being 
enforced  by  more  than  one  State,  advise 
the  debtor  of  his  or  her  opportunities  to 
request  a  review  with  the  State 
enforcing  collection  or  the  State  issuing 
the  support  order  as  prescribed  by  the 
provisions  of  45  CFR  303.72(g). 

(5)  Correcting  and  updating 
notification.  The  State  shall,  in  the 
manner  and  in  the  time  frames  provided 
by  FMS  or  HHS,  notify  FMS  or  HHS  of 
any  deletion  or  net  decrease  in  the 
amount  of  past-due  support  referred  to 
FMS,  or  HHS  as  the  case  may  be,  for 
collection  by  tax  refund  offset.  The  State 
may  notify  FMS  or  HHS  of  any  increases 
in  die  amount  of  the  debt  referred  to 
FMS  for  collection  by  tax  refund  offset 
provided  that  the  State  has  complied 
with  the  requirements  of  paragraph 
(c)(4)  of  this  section  with  regard  to  those 
debts. 

(6)  Collection  of  past-due  support 
enforced  by  multiple  States.  When  a 
State  has  knowledge  that  the  debt  is 
being  enforced  by  more  than  one  State, 
the  State  notifying  FMS,  or  HHS  as  the 
case  may  be,  of  the  debt  shall  inform 
any  such  other  State  involved  in 
enforcing  the  debt  when  it  receives  the 
offset  amount. 

(d)  Priorities  for  offset.  (1)  As 
provided  in  26  U.S.C.  6402  as  amended, 
a  tax  refund  payment  shall  be  reduced 
in  the  following  order  of  priority: 

(i)  First  by  the  amount  of  any  past-due 
support  assigned  to  a  State  (welfare 
cases)  which  is  to  be  offset  under  26 
U.S.C.  6402(c),  42  U.S.C.  664  and  this 
section; 

(ii)  Second,  by  the  amoimt  of  any 
past-due,  legally  enforceable  debt  owed 
to  a  Federal  agency  which  is  to  be  offset 
under  26  U.S.C.  6402(d),  31  U.S.C. 
3720A  and  §  285.2  of  this  part; 

(iii)  Third,  by  the  amount  of  any 
qualifying  past-due  support  not 
assigned  to  a  State  (non-welfare  cases) 
which  is  to  be  offset  under  26  U.S.C. 
6402(c),  42  U.S.C.  664  and  this  section; 
and 
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(iv)  Fourth,  by  the  amount  of  any 
past-due,  legally  enforceable  State 
income  tax  obligation  which  is  to  be 
offset  under  26  U.S.C.  6402(e). 

(2)  Reduction  of  the  tax  refund 
payment  pursuant  to  26  U.S.C.  6402(a), 
(c),  (d),  and  (e)  shall  occur  prior  to 
crediting  the  overpayment  to  any  future 
Uability  for  an  internal  revenue  tax.  Any 
amoimt  remaining  after  tax  refund  offset 
under  26  U.S.C.  6402(a).  (c).  (d).  and  (e) 
shall  be  refunded  to  the  taxpayer,  or 
applied  to  estimated  tax,  if  elected  by 
the  taxpayer  pursuant  to  IRS 
regulations. 

(e)  Post-offset  notice.  (1)  (i)  FMS  shall 
notify  the  debtor  in  writing  of: 

(A)  The  amount  and  date  of  the  offset 
to  satisfy  past-due  support; 

(B)  The  State  to  which  this  amoimt 
has  been  paid  or  credited;  and 

(C)  A  contact  point  within  the  State 
that  will  handle  concerns  or  questions 
regarding  the  offset. 

(ii)  The  noticejn  paragraph  (e)(l)(i)  of 
this  section  also  will  advise  any  non- 
debtor  who  may  have  filed  a  joint  tax 
return  with  the  debtor  of  the  steps 
which  a  non-debtor  spouse  may  take  in 
order  to  secure  his  or  her  proper  share 
of  the  tax  refund.  See  paragraph  (f)  of 
this  section. 

(2)  FMS  will  advise  HHS  of  the 
names,  mailing  addresses,  and 
identifying  numbers  of  the  debtors  from 
whom  amounts  of  past-due  support 
were  collected,  of  the  amounts  collected 
from  each  debtor  through  tax  refund 
offset,  the  names  of  any  non-debtor 
spouses  who  may  have  filed  a  joint 
return  with  the  debtor,  and  of  the  State 
on  whose  behalf  each  collection  was 
made.  Alternatively,  FMS  will  provide 
such  information  to  each  State  that 
refers  debts  directly  to  FMS.  FMS  will 
inform  HHS  and  each  State  that  the 
payment  source  is  a  tax  refund  payment. 

(3)  At  least  weekly,  FMS  will  notify 
the  IRS  of  the  names  and  taxpayer 
identifying  numbers  of  the  debtors  fit>m 
whom  amounts  owed  for  past-due 
support  were  collected  from  tax  refund 


offsets  and  the  amoimts  collected  from 
each  debtor. 

(4)  At  such  time  and  in  such  manner  . 
as  FMS  and  HHS  agree,  but  no  less  than 
annually,  FMS  will  advise  HHS  of  the 
States  which  have  furnished  notices  of 
past-due  support,  the  number  of  cases  in 
each  State  with  respect  to  which  such 
notices  have  been  himished,  the  amount 
of  past-due  support  sought  to  be 
collected  by  each  State,  and  the  amount 
of  such  tax  refund  offset  collections 
actually  made  in  the  case  of  each  State. 
As  FMS  and  HHS  may  agree,  FMS  may 
provide  additional  offset-related 
information  about  States  which  have 
furnished  notices  of  past-due  support. 

(f)  Offset  made  with  regard  to  a  tax 
refund  payment  based  upon  joint 
return.  If  die  person  filing  a  joint  return 
with  a  debtor  owing  the  past-due 
support  takes  appropriate  action  to 
secure  his  or  her  proper  share  of  a  tax 
refund  from  whidi  an  offset  was  made, 
the  IRS  will  pay  the  person  his  or  her 
share  of  the  refund  and  request  that 
FMS  deduct  that  amount  from  amounts 
payable  to  HHS  or  the  State,  as  the  case 
may  be.  FMS  and  HHS,  or  the 
appropriate  State,  will  adjust  their 
debtor  records  accordingly. 

(g)  Disposition  of  amounts  collected. 
FMS  will  transmit  amounts  collected  for 
debts,  less  fees  charged  imder  paragraph 
(h)  of  this  section,  to  HHS  or  to  the 
appropriate  State.  If  FMS  learns  that  an 
erroneous  offset  payment  is  made  to 
HHS  or  any  State.  FMS  will  notify  HHS 
or  the  appropriate  State  that  an 
erroneous  offset  payment  has  been 
made.  FMS  may  deduct  the  amount  of 
the  erroneous  offset  payment  from 
amoimts  payable  to  HHS  or  the  State,  as 
the  case  may  be.  Alternatively,  upon 
FMS'  request,  the  State  shall  return 
promptly  to  the  affected  taxpayer  or 
FMS  an  amount  equal  to  the  amount  of 
the  erroneous  payment  (imless  the  State 
previously  has  paid  such  amounts,  or 
any  portion  of  such  amounts,  to  the 
affected  taxpayer).  HHS  and  States  shall 
notify  FMS  any  time  HHS  or  a  State 
retiuns  an  erroneous  offset  payment  to 


an  affected  taxpayer.  FMS  and  HHS,  or 
the  appropriate  State,  will  adjust  theii 
debtor  records  accordingly. 

(h)  Fees.  The  State  will  pay  a  fee  to 
FMS  for  the  full  cost  of  administering 
the  tax  refund  offset  program.  The  fee 
(not  to  exceed  $25  per  case  submitted) 
will  be  established  annually  in  such 
amount  as  FMS  and  HHS  agree  to  be 
sufficient  to  reimburse  FMS  for  the  full 
cost  of  the  offset  procedure.  FMS  will 
deduct  the  fees  from  amoimts  collected 
prior  to  disposition  and  transmit  a 
portion  of  the  fees  deducted  to 
reimburse  the  IRS  for  its  share  of  the 
cost  of  administering  the  tax  refund 
offset  program.  Fees  will  be  charged 
only  for  actual  tax  refund  offsets 
completed. 

(i)  Review  of  tax  refund  offsets.  In 
accordance  with  26  U.S.C.  6402(f),  any 
reduction  of  a  taxpayer's  refund  made 
pursuant  to  26  U.S.C.  6402(c),  (d),  or  (e) 
shall  not  be  subject  to  review  by  any 
court  of  the  United  States  or  by  the 
Secretary  of  the  Treasury,  FMS  or  IRS  in 
an  administrative  proceeding.  No  action 
brought  against  the  United  States  to 
recover  the  amount  of  this  reduction 
shall  be  considered  to  be  a  suit  for 
refund  of  tax. 

(j)  Access  to  and  use  of  confidential 
tax  information.  Access  to  and  use  of 
confidential  tax  information  in 
connection  with  the  tax  refund  offset 
program  is  permitted  to  the  extent 
necessary  in  establishing  appropriate 
agency  records,  locating  any  person 
with  respect  to  whom  a  reduction  under 
26  U.S.C.  6402(c)  is  sought  for  purposes 
of  collecting  the  debt,  and  in  the  defense 
of  any  litigation  or  administrative 
procedure  ensuing  fiom  a  reduction 
made  under  section  6402(c). 

(k)  Effective  date.  This  section  applies 
to  tax  refund  payments  payable  under 
26  U.S.C.  6402  after  January  1, 1999. 

Dated:  December  16, 1998. 
Richard  L.  Gregg, 
Commissioner. 

[FR  Doc.  98-34431  Filed  12-30-98;  8:45  am] 
BILUNQ  CODE  MlO-aS-P 


Reader  Aids 


Fwiaral  Ragistar 

Vol.  63,  No.  250 

Wednetday,  December  30,  1998 


CUSTOMER  SERVICE  AND  INFORMATION 


FMlaril  Regtotw/Code  of  Federal  Regulations 
General  Information,  indexes  and  other  finding 
aids 


Presidential  Documents 
Executive  orders  and  proclamations 
The  United  Staties  Qovemment  Manual 

Other  Services 

Electronic  and  on-line  services  (voice) 
Privacy  Act  Compilation 

Public  Laws  Update  Service  (numbers,  dates,  etc.) 
TTY  for  the  deaf-and-hard-of-hearing 


202-623-6227 
523-6227 


523-6227 
523-6227 


523-«534 
523-3187 
523-6641 
523-6229 


EL£CTRONIC  RESEARCH 

World  Wide  Web 

Full  text  of  the  daily  Federal  Register,  CFR  and  other 
publications: 

http://www.aocea8.gpo.govAiara 

Federal  Register  information  and  research  tools,  including  Public 
Inspection  List,  indexes,  and  links  to  GPO  Access: 

http://wrww.nara.gov/EBdreg 

E*fnail 

PENS  (Public  Law  Electronic  Notification  Service)  is  an  E-mail 
service  that  delivers  information  about  recently  enacted  Public 
Laws.  To  subscribe,  send  E-mail  to 

listproG9lucky.fiBd.gov 

with  the  text  message: 

subscribe  publaws-1  <fir8tname>  <lastname> 

Use  listproc91ucky.fed.gov  only  to  subscribe  or  unsubscribe  to 
PENS.  We  cannot  respond  to  specific  inquiries  at  that  address. 

Befierenoe  questions.  Send  questions  and  comments  about  the 
Federal  Register  system  to: 

infiD9fiBdreg.nara.gov 

The  Federal  Register  staff  cannot  interpret  specific  documents  or 
regulations. 


FEDERAL  REGISTER  PAGES  AND  DATES,  DECEMBER 

65095-66404 1 

66405-66704 „ 2 

66705-«6976 3 

66977-67398 4 

67399-67572 7 

67573-67764 _ 8 

67765-68160 9 

68161-68390 10 

68391-68668 1 1 

68669-68988 14 

68089-69176 15 

60177-60538 16 

60530-60990 17 

60091-70308 18 

70300-70628 .21 

7062O-70988 .22 

70089-71208 .23 

71200-71368 .24 

71360-71570 .28 

71571-71724 .20 

71725-72006 30 


CFR  PARTS  AFFECTED  DURING  DECEMBER 

At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  aflbcted  by  documents  published  since 
the  revision  date  of  each  title. 


3  CFR 


6641  (see  Proc. 

7154) 67761 

6061  (see  Proc. 

71 54) 67761 

6069  (see  Proc. 

7154) 67761 

7153 66077.  67724 

7154 67761 

7155 67765 

7156 67767 

7157 68149 

7158 68989 

7159 60173 

7160 70620 

71 61 71 571 

E3c#cuMv<  Offtfws: 
Dec.  9, 1852  (Revoked 

in  part  by  PLO 

7374) 60646 

11988  (See  NOAA 

Notice  of  Decemt>er 

14,  1999) 70103 

12748  (Amended  by 

EO  13106) 68151 

13037  (Amended  by 

.  EO  13108) 69175 

13071  (Superseded  by 

EO  13106) 68151 

13106 „ 68151 

13107 68991 

1 31 08 691 75 

13109 70631 

uiiiNHSUMive  ufoafss 
Memorandum  of 

Novemt)er  16, 

1 998 65997 

Presidential  DeterminaiionK 
No.  99-4  of  Novemt)er 

14,  1998 65995 

No.  99-5  of  Novemtwr 

25,  1998 68145,  68829 

No.  99-8  of  Deoemtjer 

8. 1998 70309 

5  CFR 

Ch.  XIV 70080 

213 - 66705 

335 66705 

1310 70311 

2424 66405 

2634 

2635 ,. 

Proposed  Ruiee: 

1600 J86ee 

2604 .66760 


7  CFR 

2 

151-A^ 
57 


.66979 
.67302 
.■o9967 


50 69967 

300 68161 

301 65999.  68161,  71725 

319 69539 

400 70312 

457 „ 66706,  6671 5 

^800 _ 70990 

^948 6671 8 

099„ 71345 

1 065 „ 70004 

1780 .68648.  71342 

1 794 68648 

2984 


201 „ 71232 

300 67011 

301 60563 

310 67011 

360 67011 

361 6701 1 

003 „ 70063 

044 71 403 

1407 71796 

1427 67806 

1755 68406.  70456 

8  CFR 

100 ~ 70313 

101 70313 

1 03 .67724.  7031 3 

204 7031 3 

210 70313 

21 1 70313 

214 71342 

216 » 70313 

217 71 726 

244„ 67724 

245 70313 

247 „ 70313 

264 70313 

290 70313 

316 70313 

338 70313 

341 70313 


214 67431 

OCFR 

04 _.67573.  71200 

130 71728 

205 66720 


38i" 
441. 


.67809 
.68700 
.68700 


10  CFR 

1 69543 

2 .66721 ,  71 729 

51 66721 

31 66492 

32 68700 


u 


Federal  Register /Vol.  63,  No.  250 /Wednesday,  December  30,  1998.  Reader  Aids 


35 66496.  68026 

40 - 68700 

SO 66496.  66497.  66772. 

69026 

60 66498.  69026 

70 » 71232 

430 66499 

432 66235 

850 66940 


11CFR 


100.... 
110... 
114..., 
9003. 

9004. 
9007. 
9006. 
9032. 
9033. 
9034. 
9035. 
9036. 
9038. 


.69224 
.70065 
.69224 
.69524 
.69524 
.69524 
.69524 
.69524 
.69524 
.69524 
.69524 
.69524 
.69524 


12CFR 

10 71343 

201 66001 

203 70096 

226 67575 

303 66276 

337 66276 

362 66276 

506 71210 

528 71210 

545 71210 

557 _ 71210 

563 66348 

566 71210 

571 71210 

574. „ 71210 

584 71210 

701 70997.  71213.  71342. 

71998 

707 71573 

1 71 0 70998 

PropoMd  RutsK 

21 67524 

208 67516 

210 68701 

213 67434 

225 67516 

226 67436 

229 66499.  68701.  69027 

303 66339 

326 67529 

337 66339 

563 67536 

61 1 69229 

614 69229 

618 _ 69229 

935 67625 


14CFR 

23 

39 

66735. 

66743. 

66753. 

67771. 

68169. 

68672. 

70001. 

70316. 


66418. 
66737. 
66744. 
66979. 
67775. 
68171. 
68674. 
70002, 
70319, 


66420. 
66739. 
66746. 
67576, 
68165. 
68172. 


.71369 
66422, 
66741. 
66751. 
67769. 
68167, 
68669, 


70633,  70636.  70637,  70639, 

70641,  71214,  71342,  71575, 

71577,  71741 

71 66423,  66425,  66235, 

66755,  66980,  66981,  66982, 
67175,  67724,  68174, 68391, 
68675.  69177.  69179. 69185. 
69188.  69190.  70324. 70325. 
70326, 70327,  70328,  70330, 
70331,  71216,  71217,  71218, 
71219 

91 681 75 

95 70643 

97 .66425,  66427.  69544. 

69546.69548 

121 681 75 

141 ...68175 


35 66011 

284 71014 


23 68636 

25 68211.  68636 

33 68636 

39 66500.  66078.  67629. 

67631.  67633.  67813.  68705. 

68707.  68708.  69569.  69571 . 

70068.  70069.  70352.  70698. 

70700.71797.71799 

71 66502,  67014.  67016. 

67017.  67816.  69230.  69231. 

69574.  71043.  71233,  71234. 
71235.  71236 

91 67544 

93 67544 

121 67544 

135 67544 

1 260 71 609 


15CFR 

774 

902 _. 


.71580 
.71581 


16CFR 

0 71582 

235 70332 

243 70333 

300 71582 

303 71582 

305 66428 

460 71582 

1500 70647.  70648 

1700 66001 


423 69232 

1212 69030 

1 700 71 800 

17CFR 

10 68829 

1 40 681 75 

240 70843 

249 70843 


200 67174. 67331.  69136 

202 67174 

21 0 671 74 

228 67174 

229 671 74,  67331 

230 67174,  67331,  69136 

232 67174,  67331.  69236 

239 67174.  67331.  69136 

240 671 74.  691 36 

249 671 74.  691 36 

260 69136 

270 69236 

274 69236 


2 - _ _ 66772 

157 66772 

161 71806 

250 71806 

284 66772.  71043.  71806 

375 66772 

380 66772 

381 ...66772 

385 66772 


19CFR 

24 


.71371 


20CFR 
10 


.71201 


404 71237 

422 71237 

21CFR 

5 70650 

1 01 71 01 5 

172 66013.66014 

1 75 71 01 6 

176 69550 

178 68391 

201 66632.  66378.  67399 

208 66378 

312 66632.  68676 

314 66632.  66378 

343 66015 

520.- 70334 

522 66431.  68182.  68183 

524 68183 

556 68183 

558 66432.  66018.  70335 

601 66632.  66378 

610 66378 

872 71743 


.69575 
.69575 
.69575 
..69579 
.68212 


10... 
14... 
16... 
120. 
207. 


31 2 6871 0 

334 67817 

807 68212 

1 271 6821 2 

22CFR 

42 68393 

503 67576.71587 

PrapoaMi  Rulss: 

706 68213 

713 68213 

23CFR 

658 70650.71746 

1313 71688 


70004. 
70321. 


70005. 
70322. 


18  CFR 

11 


.66003 


710 71238 

712 71 238 

713 71238 

24  CFR 

401 71 372 

402 71372 

Propoaed  RutoK 

91 71 405 

570 .....71405 


25  CFR 

PrapoMd  RuIms 

Ch.  1 69580 

26  CFR 

1 66433.  67577.  68184. 

68188, 68678,  69551,  69554, 

70009,  70335,  70339,  71589. 
71591.71748 

25 68188 

31 70335 

301 68995.  70012 

602 68188, 68678,  69554. 

70009,  70339,  71591,  71748 
PrapoMd  RuIm: 
1 66503, 67634,  69581, 

68584.  70071 ,  70354,  70356. 
70357,  71047.  71609 

20. 69248.70701 

25 70701 

35 70071 

49 69585 

301 69031 .  70701 

28  CFR 

23 71 752 

545 67566 

571 69386 

riupmij  RutoK 

16 68217 

29  CFR 

44 70260 

1910 66018.  66238 

1915 66238 

1 91 7 „ 66238 

1918 66238 

1926 66238 

4007 68684 

4044 68998 

PropoMd  RutoK 

35 71724 

578 .71405 

579 71405 

2520 68370 

30  CFR 

202 70845 

240 70845 

242 _ 70845 

249 70845 

602 66760 

701 70580 

724 70580 

773 70580 

778 70580 

842 „ 70580 

843 „ 70580 

846 70580 

901 „ 66983 

935 66987 

944 66989 

PrapoMdRulM: 

913 „ 6821 8 

926 66079 

931 66772,  66774 

946 71 047.  71 049 

948..„ 68221 

950 70080 

31  CFR 

285 67754.  71203.  72092 

357 69191 

PropoMd  fUitoss 

1 71 050 


Federal  Register /Vol.  63,  No.  250 /Wednesday.  December  30.  1998 /Reader  Aids 


111 


32CFR 

270 68194 

286 67724 

888g 68685 

33CFR 

100 67401,  68999.  70015. 

70653,71219,71753 

117 67402.  68685.  69000, 

699191.69193.69556, 

70018,70661.71754 

155 71754 

165 68686.  70015.  71764 

334 68140 

PfopoMd  RulSK 

165 70707 

34CFR 

PropoMd  RuIm: 

Ch.  VI 71205 

36CFR 

1007 71771 

1008 71771 

1009 71771 

11S2 :.... 70341 

1202 70342 

13 68666 

50 67635 

1190 70359 

1 191 70359 

arcFR 

1 „....66040,  67578 

201 66041 .  71 785 

253 66042 

201 69251 

251 70080 

255 71249 


38CFR 

21 


.67778 


WCFR 

20 66043 

1 1 1 71 374 

491 67403 

952 „ 66049 

953 66049 

954 66049 

955 66049 

956 66049 

957 „ 66049 

958 66049 

959 66059 

960 66049 

961 66049 

962 66049 

963 .66049 

964 66049 

965 .66049 

966 .66049 

PrapoMd  RuIm: 

20 .67017 

3001 71 251 

40CFR 

1 67779 

9. 69390.  69478.  71375 

51 71220 

52 66755,  66758.  67405. 

67407, 67419.  67584.  67586. 

67591 .  67594.  67780.  67782, 


67784.  69193,  69557.  69559. 

70019.  70348.  70663,  70665. 
70667,  70669 

60 70675 

61 66054.  70675 

62 68394.  70022 

63 66054.  66990,  67787, 

68397.  70675.  71376,  71385 

72 68400 

73 68400 

86 -70681 

96 71220 

141 69390,69478 

142 69390.  69478.  71375 

180 66994.  66996.  66999. 

67794,  69194.  69200,  69205. 
70027.  70030.  71018 

266 71225 

271 .....67800 

273 71225 

300 71596.  71597.  71598 

302 69166 

710 71599 

Propoaad  RuIm: 

9 66081 

52 66776.  67439.  67638. 

67639,  67817,  67818,  68415, 

69589,  69594,  70086.  70359. 
70709.  71807.  71815 

58 67818 

60..- 67988 

61  66083 

62 ........ ....6mV8""6^ 

63 66083.  66084.  68832. 

69251.71408 

81 69598 

90 66081 

94 68508 

141 69256 

142 69256 

152 67834 

1 56 67834 

180 66435.  66438.  66447, 

66448,  66456,  66458.  66459 

260 66101.  70233 

261 66101.  70233,  70360 

262 66101,  67562.  71411 

264 66101.  67562.  71411 

265 67562.  7141 1 

268 66101 

269 66101 

270 67562.  7141 1 

271 66101 .  67834 

300 68712.  69032.  69601. 

71052 

302 69169 

441 71 054 

745 70087.70190 

41  CFR 

101-43 71686 

300-3 66674 

301-1 1 66674 

301-12 66674 

PrapoMd  RuIm: 

101-35 66092 

101-42 68136 

101-43 68136 

42  CFR 

50 66062 

400 „. 68687 

402 68687 

PropoMd  RuIm: 

1 001 68223 


43  CFR 

3195 66760 

PrapoMdRulM: 

39 67834 

31 M 66776.  66840 

3106 66776 

3110 66840 

3120 66840 

3130 66776.  66840 

3140 66840 

31 50 66840 

3160 66776.  66840 

3170 66840 

3180 66840 

44  CFR 

64 70036,70037 

65 67001 .  67003 

67 „. 67004 

206 ...71026 

354 69001 


67 „ 67026 


45  CFR 

2500 

2501 

2502 

2503 

2504 


66063 

66063 

66063 

66063 

66063 

2505 66063 

2506 66063 

PratMMcd  RuIm: 

60 71255 

61 71 81 9 

46  CFR 

32 71754 

401 68697 

PrapoMd  RuIm: 

16 „ 71257 

45 71411 

502 66512 

510 70710 

514....^, 70368,  71062 

515...... 70710 

520 70368 

525 69603 

530 71062 

535 69034 

545 66512 

550 -. 67030 

551 67030 

555 67030 

560 „ _ 67030 

566 67030 

571 66512 

572 69034 

583 70710 

585 .67030 

586 „....67030 

587 67030 

588 67030 

47  CFR 

0 68904.70727 

1 67422.  68904.  70040. 

71027 

2 60562.70727 

13 68904 

22 .68904 

24 68904 

26 68904,  71039 

27 68904 

52 68197 


54 67006.  68206.  70564 

64 67006 

69 67006,  70564 

73 67430.  69208.  70040. 

71389.71601.71789 

74 69562.  71 601 

78 69562 

80 68904 

87 68904 

90 68904 

95 68904 

97 68904 

101 68904,  69562 


Ch.  1 70089 

0 66104 

1 70090 

2 69606 

36 67837 

54 67837.  68224 

62 6871 4 

65 6841 8 

73 66104.  67036.  67439. 

67449. 68424,  68425,  68718. 

68719,  68720,  68721,  68722, 

68729.  69607.  69608.  69609. 

71412.  71413.  71414.  71415 

74 .68729.60606 

76 „ 66104 

78 60606 

1 01 .60606 

48  CFR 

Ch.  1 70264.  70308 

Ch.  2 71 230 

1 70292 

5 70266 

6 70265 

7 ..70265 

8 ,. 70265 

12 70265 

1 3 70265 

1 4 „ „ 70265 

15 70265 

16 70282 

19 70265,  70292.  71722 

22 70282 

26 70265 

31 70287 

32 - 70292 

37 _ 70292 

42 70292 

44 70288 

46..... 70289.70290 

48 70290 

52 70266.  70282.  70289. 

70291.70292.71722 

53 70265.  70292 

204 69005 

206 67803 

217 67803 

223 67804 

228... „ .69006 

232 » 60006 

235 60007 

236 69007 

237 67804 

252 _ .67804,  89006 

253 60007 

801 6921 6 

803 60216 

805 69216 

806 69216 

808 60216 

814 69216 

817... „~ 69216 


819 69216 

822 69216 

825 69216 

828. 69216 

831 6921 6 

832 69216 

833 69216 

836 , 69216 

837 69216 

842 6921 6 

846 69216 

847 69216 

849 69216 

852 6921 6 

853 _ 69216 

870 69216 

871 6921 6 

1 871 71 604 

5316 „ 67600 

5350 71390 


Ch.  20 _ 67726 

1 1 68344 

28 71 71 1 

36...™ „ 71 71 0 

44 „ 71710 

49 _ 71 71 0 

52 68344,  71710.  71711 

1503 ™ „ 71415 

1 51 5 - 71 41 5 

1526 „ 67845 

1552 67845.  71 41 5 

49CFR 

219 71789,  71790 

225 „ 71790 

381 67600 

383 67600 

395 71791 

538 66064 

544 70051 

571 66762.  71390 


639 68366 

653 67612 

654 67612 

800 71605 

831 71 605 

835..- 71606 

1 1 46 71 396 

1 1 47 „ 71396 

rropoxd  RuIm! 

105 68624 

106 68624 

107 68624 

193 70735 

395 68729 

571 68233,  68730.  70380 

1312 66521 

50CFR 

17 67613.  67618.  69008, 

70053 
20 67619 


21 6 66069.  67624 

217 66766 

227 66766.67624 

229 66464,  71041 

260 69021 

285 71792 

600 67624 

622 71793 

630 66490 

648 68404,  70351.  71794 

679 .- 66762.  68210.  69024 

PropoMdRulM: 

17 66777.  67640.  70745. 

71424,  71820.  71839.  71855 

20 67037 

622 66522.  70093 

648 66524.  661 10.  67450. 

70093 

660 66111.69134 

679 661 12.  69256.  71867. 

71876 


Federal  Register/Vol.  63.  No.  250 /Wednesday,  December  30.  1998/Reader  Aids 


REMNDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 

RULES  QOINQ  INTO 
EFFECT  DECEMBER  30, 
1998 

AGRICULTURE 
DEPARTMENT 
Fof»st  Servtoe 

Land  uses: 
National  Forest  System 
lands  occupancy  and  use; 
special  use  authorizations, 
etc.;  put)lished  11-30-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Toxic  substances: 
Significant  new  uses— 
Alcyl  amino  nitrites 
(generic),  etc.; 
put)iished  11-30-98 

FEDERAL  HOUSING 
FINANCE  BOARD 
Federal  home  loan  bark 
system: 

Bank  directors  election 
process;  put)lished  11-30- 
98 
Federal  home  loan  bark 
standt>y  letters  of  credK; 
published  11-30-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Medial  devices: 
Dental  devices— 
Temporomandibular  joint 
prosttwses;  premarttet 
approval  requirements; 
effective  date;  published 
12-30-98 

JUSTICE  DEPARTMENT 

Criminal  intelligence  sharing 
systems;  policy  clarification: 
published  12-30-98  V 

TRANSPORTATION 
DEPARTMENT 
Federal  AvIaUon 
Administration 

Airworlhiness  directives: 
Boeing;  published  11-25-98 
Lockheed;  published  11-25- 

98 
McDonnell  Douglas; 

published  11-25-98 

TRANSPORTATION 
DEPARTMENT 
Federal  Railroad 
Administration 
Alcohol  and  drug  use  control: 
Random  drug  and  ak»hol 
testing- 


Minimum  testing  rate; 
1999  determinatten; 
published  12-30-98 
TREASURY  DEPARTMENT 
Fiscal  Ssrvloe 
Financiai  management 
services: 

Federal  claims  coMectkxi; 
tax  refund  offset; 
published  12-30-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Agricultural  Marlceting 

Servloe 

Peanut  promotnn.  research. 

and  information  order, 

oonwnents  due  by  1-5-99; 

published  11-6^ 
AGRICULTURE 
DEPARTMENT 
Commodity  Cradtt 
Corporation 
Loan  and  purchase  program: 

UpiafKl  cotton  user  maritet 
certificate  program; 
comments  due  by  1-8-99; 
published  12-9-98 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Telecommunk»tk)ns  standards 
and  spedficatkxis: 
Materials,  equipment,  and 
constructten— 
Telecommunicattens 
oorxluit;  engineering 
and  technical 
requirements;  comments 
due  by  1-4-99; 
published  11-3-98 

AGRICULTURE 
DEPARTMENT 

Administrative  practice  and 
procedure: 
Civil  rights  adjudk^tkxi; 

waiver  of  applicable 

statutes  of  Hmitatton; 

comments  due  by  1-4-99; 

published  12-4-98 

COMMERCE  DEPARTMENT 
National  OeaMilc  and 
Atmospheric  Administration 

Fishery  conservation  and 
mariiagement: 

Atlantic  billfishes;  comments 
due  by  1-7-99;  published 
10-9-98 
Caribbean,  Gulf,  and  South 
Atlantk:  fisheries- 
Gulf  of  Mexico  essential 
fish  hat)itat 

designations;  comments 
due  by  1-8-99; 
published  11-9-98 
West  Coast  States  and 
Western  Pacific 
fishertes— 


Pelagk:,  crustacean, 
txjttomfish  and 
seamount  groundfish, 
and  preckMJs  corals 
fisheries;  comments  due 
by  1-4-99;  published 
11-6-98 
Meetings: 
Gulf  of  Mexkx)  Fishery 
Management  Cound; 
comments  due  by  1-4-99; 
published  12-2-98 
CONSUMER  PRODUCT 
SAFETY  COMMISSION 
Consumer  Product  Safety  Act 
Multi-purpose  lighters;  chikJ 
resistance  starxlard 
Oral  presenlatkMi  of 
comments;  comments 
due  by  1-4-99; 
published  12-15-98 

EDUCATION  DEPARTMENT 

Postsecondary  education: 
Lender  and  guaranty  agency 
issues;  kian  issues; 
refunds,  program,  and 
student  eligUlity  issues; 
and  institutional  eiigibiUty 


Negotiated  rulemaking 
committees; 


comments  due  by  1-6- 
99;  published  12-23-98 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
natkxial  emissten  standards: 
Ettiylene  oxide  commercial 
steriiizatkxi  and  fumigation 
operations 

Chamber  exhaust  and 
aeratton  room  vents; 
requirements 
suspended;  comments 
due  by  1-4-99; 
published  12-4-98 
Air  quality  implementatkxi 
plans;  approval  and 
promulgalion;  various 
States: 

California;  comments  due  by 
1-6-99;  published  12-7-98 
Kentucky;  comments  due  by 
1-7-99;  published  12-8-98 
Maryland;  comments  due  by 
1-8-99:  published  12-9-98 
Missouri;  comments  due  t)y 
1-7-99;  published  12-8-98 
Pennsylvania;  comments 
due  by  1-4-99;  published 
12-3-98 
Rhode  Island;  comments 
due  by  1-7-99;  published 
12-6M 
South  Carolina;  comments 
due  by  1-7-99;  pubished 
12-S48 
Hazardous  waste  program 
authorizations: 
Oklahoma;  comments  due 
by  1-8-99;  published  12-9- 
98 


Hazardous  waste: 
Project  XL  program;  site- 
New  Yori(  State  public 
utilities;  comments  due 
by  1-6-99;  published 
12-7-98 

FEDERAL 

COMMUNICATIONS 

COMMttSION 

Radto  services,  special: 
Private  land  mobite 


700  MHz  band;  public 
safety  radto  spectrum; 
priority  access  service 

rsquiremenls;  comments 
due  by  1-4-99; 
publihsd  11-2-96 
Biennial  regulatory  reviewr; 
comments  due  by  1-4- 
99;  published  11-27-96 
Radk)  stattons;  tabto  of 
assignments: 

New  Yortc;  comments  due 
by  1-4-99;  published  11- 
24-98 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Disaster  assistance: 

Publk;  assistance  project 
administratton;  redesign; 
comments  due  by  1-4-99; 
published  11-20^ 

FEDERAL  MARITIME 

WwMMIoolUPI 

Marine  carriers  in  foreign 
commerce: 
Governing  restrictive  fcxeign 

shipping  practtoes  and 

controlled  carriers; 

comments  due  by  1-4-99; 

published  12-4-98 

Pradtoe  and  procedures: 
Miscellaneous  amendments; 
comments  due  by  1-4-99; 
published  12-2-98 

FEDERAL  RESERVE 
SYSTEM 

AvailabiNty  of  funds  and 

cdection  of  checks 

(Regulatton  CC): 

Software  changes  related  to 
merger  implementatkxi 
time;  comments  due  by  1- 
4-99;  published  12-2-96 

FEDERAL  TRADE 

Appliances,  consumer;  energy 
consumptton  and  water  use 
informalton  in  labeing  and 
advertising: 

EnergyQukto  labels; 
prohibitton  against 
incktfton  of  norwequired 
informatton;  corKiltonal 
exemption;  comments  due 
by  1-6-99;  published  11- 
24-98 
Trade  regulatkxi  rules: 


VI 
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Pay-per-call  services  and 
other  tetophone-biOed 
purchases  (900-nuniMr 
rule):  oorrenents  due  by 
1-8-99:  pubished  10^0- 
98 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  property  management 
Utilization  and  disposal- 
Federal  surplus  firearms: 
donation  to  State  or 
local  law  enforcement 
activities:  comments 
due  by  1-8-99: 
published  12-9-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Adiiiliilalntloii 

MedKal  devices: 
Dental  devices— 
Endosseous  dental 
Implant  accessories: 
reclassification  from 
Class  III  to  Class  I: 
comments  due  by  1-5- 
99:  pubished  10-7-98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
HeaMi  Care  Financing 
Adnilnlaliallon 
Medteare: 
Ambulatory  surgical  centers: 
rateselling  metfwdology, 
payment  rates  and 
policies,  and  covered 
surgical  procedures  Kst: 
comments  due  by  1-8-99; 
published  11-13-98 
Hospital  outpatient  services; 
prospective  payment 
system;  comments  due  by 
1-8-99;  published  11-1 3- 
98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

MedtoaHy  underserved 
populations  and  health 
professional  shortage  areas; 
designation  process 
coraolidaiion;  comments 
due  by  1-4-99;  published 
11-2-98 

INTERIOR  DEPARTMENT 
FWi  and  WIMIHe  Service 

Endangered  and  threatened 


Bonneville  cutthroat  trout; 

comments  due  by  1-7-99; 

published  12-8-98 
Migratory  bird  hunting: 
Mid-continent  light  geese; 

harvest  increase; 

comments  due  by  1-8-99; 

published  11-9-98 
Mid-continent  light  goose 

populations  reduction; 

conservation  order 

establishment:  comments 

due  by  1-8-99;  published 

11-9-98        - 


Tm  shot;  temporary  approval 
as  non-loxic  for  1998- 
1999  season:  comments 
due  by  1-4-99;  published 
12-4-98 

INTERIOR  DEPARTMENT 
Surface  Mining  neclamaHon 
and  Enfofcement  Office 

Permanent  program  arxl 
abandoned  mine  larxl 
reclamation  plan 
submissions: 

New  Mexico;  comments  due 
by  1-4-99;  published  12-8- 
98 

PERSONNEL  MANAGEMENT 
OFFICE 

Excepted  service: 
Promotion  and  internal 
placement;  comments  due 
by  1-4-99;  published  12-3- 
98 

POSTAL  RATE  COMMISSION 
Post  office  closings;  petitions 
for  appeal: 

Endnitas,  CA;  comments 
due  by  1-4-99;  published 
12-24-98 

POSTAL  SERVICE 
International  Mail  Manual: 
Postal  rate  changes; 

comments  due  t>y  1-4-99; 

published  12-4-98 

PRESIDIO  TRUST 

Management  of  Presidk); 
general  provisions,  etc.; 
comments  due  t>y  1-8-99; 
published  11-18^ 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawt)ridge  operations: 
Florida;  comments  due  by 
1-8-99;  published  11-9-98 

Virginia;  comments  due  t>y 
1-4-99;  published  11-2-98 
Load  lines: 

Unmanned  dry  cargo  river 
barges  on  Lake  Michigan 
routes;  exemption  from 
Great  Lakes  k>ad  line 
requirements;  comments 
due  by  1-4-99;  published 
11-2-98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  carrier  cerlificatkm  arxl 
operatrans: 
Transport  category 
airplanes — 

Seat  safety  standards: 
improved  seats  retrofit 
requirements;  meeting; 
comments  due  t>y  1-8- 
99;  published  10^0-98 
Air  traffic  operating  and  flight 
rules,  etc.: 


Grand  Canyon  Matkxial 

Paik— 

Special  flight  njles  in 
vkanity  (SFAR  No.  50- 
2);  comments  due  by  1- 
6-99;  pubished  12-7-98 
Airmen  certificatwn: 
Mechanics  and  repairmen; 

certificatkm  and  training 

requirements;  comments 

due  by  1-8-99;  pubished 

10-14-98 
Airworttwwss  directives: 
Airbus;  comments  due  t>y  1- 

4-99;  pubished  12-3-98 
Boeing;  comments  due  t>y 

1-4-99;  published  11-18- 

98 
Eurocopter  DeutschlarKi 

GmbH;  comments  due  by 

1-4-99;  published  11-3-98 
Eurocopter  France; 

comments  due  t>y  1-4-99; 

published  11-3-98 
General  Electric  Aircraft 

Engines;  comments  due 

by  1-4-99;  published  11-6- 

98 
McOonnei  Douglas; 

comments  due  by  1-7-99; 

pubished  11-23-98 
Parker  Harmifan  Airtx)me; 

comments  due  t)y  1-5-99; 

pubished  11-17-98 
Class  D  and  Class  E 
airspace;  comments  due  t)y 
1-4-99;  pubished  12-4-98 
Class  E  airspace;  comments 
due  by  1-4-99;  pubished 
11-18-98 

TRANSPORTATION 
DEPARTMENT 
Surface  Transportation 
Board 

Tariffs  and  schedules: 
Transportatton  of  property 
t>y  or  with  water  carrier  In 
noncontiguous  domestk; 
trade;  pubicatnn,  posting, 
and  filing;  comments  due 
by  1-4-99;  published  12-2- 
98 

TREASURY  DEPARTMENT 
Fiscal  Service 

Federal  agency 

d»bursements: 

Federal  payments; 
converskm  of  checks  to 
electronic  funds  transfers; 
electronk:  transfer 
accounts;  comments  due 
by  1-7-99;  published  11- 
23-98 

VETERANS  AFFAIRS 
DEPARTMENT 

Acquisitkxi  regulatnihs: 
Health  care  resources; 
simplified  acquisitxx) 
procedures:  comments 
due  by  1-8-99;  pubished 
11-9-98 


Legal  services.  General 
Counsel: 

Organizatkxi  recognitran  and 
representative,  attorney, 
and  agent  accreditatkxi; 
comments  due  by  1-4-99; 
published  11-4-98 

Medk»l  benefits: 

Advance  healthcare 
planning:  written  directives 
arxl  vertjal  and  nonveft>al 
instructxxis;  comments 
due  by  1-4-99;  published 
11-2-98 

Nursing  home  care  of 
veterans  in  State  homes; 
per  dwm  payments; 
comments  due  t>y  1-8-99; 
pubished  11-9^8 


Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
ode  of  Federal  Regulations  or  what 
uments  have  been  published  in  the 
eral  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
itay  wish  to  subscribe  to  the  LSA 
List  of  CFR  Sections  Affected),  the 
^edereJ  Register  Index,  or  both. 


JBA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  ttie  Code  of 
Federal  Regulations  to  amendatory 
actions  put>lished  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
$27  per  year. 

^Mieral  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  Issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  Issuing 
agencies.  Significant  subiects  are  carried 
as  cross-references. 
$25  per  year. 


A  finding  aid  is  included  in  eech  publication  which  Hsts 
Federal  Register  page  numbers  with  the  date  of  publication 
in  the  Federal  Register. 


Superintendent  of  Documents  Subscription  Order  Form 


I )  ter  ProcM*ing  Coda: 

I  5421 


.  J  YlifiS,  enter  the  following  indicated  subscriptions  for  one  year: 


LSA  (List  of  CFR  Sectioiis  Affected),  (LCS)  for  $27  per  year. 
Federal  Register  Index  (FRUS)  $25  per  year. 


Charge  your  order. 

He  Eaeyl 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


'  [lie  total  cost  of  my  order  is  $ 

I  itemational  customers  please  add  25%. 


{  ompany  or  personal  name 


^itional  address/attention  line 


I » reet  address 


I  :ity.  State,  ZIP  code 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


(Please  type  or  print) 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  E)ocuments 

I I  GPO  Deposit  Account 


1  lytime  phone  including  area  code 


LJ  VISA      LJ  MasterCard  Account 


-D 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


I  >Urchase  order  number  (optional) 

YES     NO 

>  ly  wemakeyourname^aikiregsavaiabletoodiermiiirni?     | |  | | 


Authorizing  Signature  i/97 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  iX>CUMENTS'  SUBSCRIPTION  SERVICE 


Know  when  to  expect  your  j-enewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


AFR  SMITH212J 

JOHN  SMITH 

212    MAIN    STREET 

FORESTVILLE   MD    20704 


DEC97R  1 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


AFRDO  SMITH212J 
JOHN  SMITH 
212  MAIN  STREET 
FORESTVILLE  MD  20704 


DEC97RI 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to 
the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Order  Processing  Code: 

*5468 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order, 
tt's  Easy! 

n  YES,  enter  my  subscription(s)  as  follows:  To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $555  each  per  year.  , 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

YES     NO 

May  we  make  yourraune^addmsavaiabie  to  Other  mailers?     | |  | | 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account         [ 


LJ  VISA      LJ  MasteiCard  Account 


-D 


1 

I—                                                    I  lUtnK  you  jor 

I               (Credit  card  exniratinn  date)                   ..j..,»  ji^|j.»f 

Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


11/3 


Microfiche  Editions  Available... 


Fedo'al  Register 

The  Federal  Register  is  published  daily  in 
24x  micfofiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  tfie 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  orwe  a  year  on  a 
quarterly  basis,  is  put>lished  in  24x 
microfiche  format  and  tfie  current 
year's  volumes  are  nuuled  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 
Federal  Register 

One  year:  $220.00 
Six  months:  $110.00 

Code  of  Federal  Regulations: 

Cun-ent  year  (as  issued):  $247.00 


Superintendent  of  Documents  Subscription  Order  Form 


Ontef  Piocassing  Code: 

*5419 


I 1  YES,  enter  the  following  indicated  subscription  in  24x  microfiche  format: 

Federal  Register  (MFFR) 


Code  of  Federal  Regulations  (CFRM7) 


D  One  year  at  $220  each 
D  Six  months  at  $110 
D  One  year  at  $247  each 


Charge  your  order. 

H'8  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I    I  GPO  Deposit  Account 


-n 


Street  address 


I     I  VISA       LJ  MasterCard  Account 

cn 


City,  State,  ZIP  code 


(Credit  card  expiration  date) 
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NOTICES 

Cases  filed.  72306-72307 
Decisions  and  orders,  72307-72310 

Housing  and  Urban  Development  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  72319 
Public  and  Indian  housing: 
Public  housing  assessment  system — 
Real  Estate  Assessment  Center;  advisory  scores 
issuances,  72319-72320 

Immigration  and  Naturalization  Service 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  72333- 
72334 

interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  Minerals  Management  Service 

internal  Revenue  Service 

RULES 

Income  taxes: 

Tax  retxu-n  preparers'  signatures;  retention.  72182-72183 
Income  taxes,  etc.: 
Withholding  of  tax  on  certain  U.S.  source  income  paid  to 
foreign  persons  and  related  collection,  refunds,  and 
credits;  etc..  72183-72189 
PROPOSED  RULES 

Income  taxes: 
Tax  return  preparers'  signatures;  retention.  72218-72219 

international  Development  Cooperation  Agency 

See  Agency  for  International  Development 

International  Trade  Administration 

NOTICES 

Antidumping: 
Fresh  and  chilled  Atlantic  Salmon  from— 

Norway,  72244-72245 
Preserved  mushrooms  from — 

China,  72255-72268 


India,  72246-72255 
Indonesia,  72268-72283 
Stainless  steel  plates  from — 
Sweden,  72283-72284 

international  Trade  Commission 

NOTICES 

Import  investigations: 
Organic  photo-conductor  drums  and  products  containing 

same.  72327 
Synthetic  methionine  from — 
Japan.  72327-72328 

Justice  Department 

See  Antitrust  Division 

See  Immigration  and  Naturalization  Service 

NOTICES 

Pollution  control;  consent  judgments: 
Pfizer,  Inc.,  72328-72329 

l^nd  Management  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 
Wild  and  Scenic  John  Day  River  and  related  resource 
management  plans,  72323-72324 

Realty  actions;  sales,  leases,  etc.: 
Arizona.  72324 

Withdrawal  and  reservation  of  lands: 
Idaho.  72324-72326 

Minerals  Management  Service 

NOTICES 

Outer  Continental  Shelf;  oil,  gas,  and  sulphur  operations: 
Submerged  lands;  gas  lease,  72327 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Caribbean,  Gulf,  and  South  Atlantic  fisheries- 
Red  snapper,  72200-72203 
Northeastern  United  States  fisheries — 
Summer  floimder,  scup,  and  black  sea  bass,  72203- 
72215 
NOTICES 

Coastal  zone  management  programs  and  estuarine 
sanctuaries: 
State  programs — 
Evaluation  findings  availability,  72284 
Marine  mammals: 
Incidental  taking;  authorization  letters,  etc. — 
Washington  State  Department  of  Corrections;  harbor 
seals,  72285-72287 
Meetings: 
Mid-Atlantic  Fishery  Management  Council,  72287 
New  England  Fishery  Management  Council,  72287-72288 
Permits: 
Marine  mammals.  72288 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Byproduct  material;  domestic  licensing: 
Generally  licensed  industrial  devices  containing 
byproduct  material.  72216 

NOTICES 

Environmental  statements;  availability,  etc.: 

CBS  Corp..  72338-72339 
Operating  licenses,  amendments;  no  significant  hazards 
considerations;  biweekly  notices.  72339-72341 
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Applications,  hearings,  determinations,  etc.: 
Clark.  William  H.,  72334-72336 
Entergy  Operations,  Inc..  72336 
Florida  Power  &  Light  Co.  et  al..  72336-72337 
Indiana  Michigan  Power  Co..  72337 
Pubhc  Service  Company  of  Colorado.  72337-72338 
Public  Service  Electric  &  Gas  Co..  72338 

Patent  and  Trademark  Office 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Trademark  Affairs  Public  Advisory  Committee,  72288 

Personnel  Management  Office 

RULES 

Employment: 

Federal  employee  training;  correction.  72097 
Pay  administration: 

Indebted  government  employees;  collection  by  offset, 
72098-72101 
Prevailing  rate  systems: 

Lead  agency  responsibility.  72097-72098 

Public  Debt  Bureau 

See  Fiscal  Service 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Railroad  Retirement  Board 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  72341 

Research  and  Special  Programs  Administration 

PROPOSED  RULES 

Hazardous  materials: 
Hazardous  materials  transportation — 
DOT  cylinder  specifications  and  maintenance, 

requalification,  and  repair  requirements,  72224 
NOTICES 

Pipeline  safety: 
One-call  systems  study;  information  collection  and 
solicitation  of  public  participation.  72344-72345 

Rural  Utilities  Service 

RULES 

Program  regulations: 
Materials  and  construction — 
Electric  overhead  distribution  lines;  specification  and 
drawings  for  24.9/14.4  kV  line  construction. 
72102-72104 


Special  Counsel  Office 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  72341- 
72342 

Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Meetings: 
SAMHSA  special  emphasis  panels.  72318 
Substance  Abuse  Prevention  Center.  National  Advisory 
Council.  72318-72319 

Surface  Transportation  Board 

PROPOSED  RULES 

Railroad  consolidations,  mergers,  and  acquisitions  of 
control: 

Safety  integration  plans,  72225-72242 
NOTICES 
Railroad  services  abandonment: 

Union  Pacific  Railroad  Co.,  72345-72346 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Railroad  Administration 

See  Research  and  Special  Programs  Administration 

See  Surface  Tremsportation  Board 

Treasury  Department 

See  Fiscal  Service 

See  Internal  Revenue  Service 

United  States  Information  Agency 

NOTICES 

Art  objects;  importation  for  exhibition: 
Botany  to  Bouquets:  Flowers  in  Northern  Art.  72347 

Veterans  Affairs  Department 

NOTICES 

Cost-of-living  adjustments  and  headstone  or  marker 
allowance  rate.  72347-72349 


Separate  Parts  In  This  Issue 

Part  11 

Department  of  Agriculture.  Agricultural  Marketing  Service, 
and  Food  Safety  and  Inspection  Service,  72351-72356 


Securities  and  Exchange  Commission 

PROPOSED  RULES 

Federal  regulatory  review: 
Rules  list  and  comment  request,  72217-72218 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
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Rules  and  Regulations 


Federal  Register 

Vol.  63.  No.  251 

Thursday,  December  31,  1998 


"his  section  of  the  FEDERAL  REGISTER 
I  »ntains  regulatory  documents  having  general 
{ ipplicabilrty  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 

ederal  Regulations,  which  is  published  under 
titles  pursuant  to  44  U.S.C.  1510. 

he  Code  of  Federal  Regulations  is  sold  by 
Superintendent  of  Documerrts.  Prices  of 
tow  books  are  listed  in  the  first  FEDERAL 
Register  issue  of  each  week. 


>FFICE  OF  PERSONNEL 
^NAGEMENT 

»CFR  Part  410 

MN3206-AF99 

raining 

AGENCY:  Office  of  Personnel 
Management. 

1  ACTION:  Correcting  amendment. 


'■  IUMMARY:  This  document  contains  a 
I  »rrection  to  final  regulations  which 
'  irere  published  in  the  Federal  Register, 
'  'uesday,  December  17, 1996.  (61  FR 
I  »6189).  The  regulations  related  to  the 
1  equirements  for  training  Government 
I  imployees  subject  to  chapter  41  of  title 
I )  of  the  United  States  Code. 

I  iFFECnVE  DATE:  January  1. 1999. 

OR  FURTHER  INFORMATION  CONTACT: 
udith  Lombard,  202-606-2431.  EMAIL 
[nlombar@opm.gov.  or  FAX  202-606- 
:394. 

!  lUPPLEMENTARY  INFORMATION: 

]  iackground 

The  regulations  subject  to  this 
<  lorrection  affect  the  training  of  Federal 
( imployees.  Because  a  word  is  missing, 
t  be  subsection  on  requirements  for 
I  ontinued  service  agreements, 
j  >410.30g(b)(2),  contains  an  inaccurate 
!  tatement.  The  correction  adds  the 
]  Hissing  word. 

qileed  for  Correction 

As  pubUshed  in  the  Federal  Register, 
Tuesday.  December  17, 1996,  (61  FR 
f  6189),  the  final  regulations  contain  an 
f  rror  which  may  prove  to  be  misleading 
)  nd  needs  to  be  corrected. 

list  of  Subjects  in  5  CFR  Part  410 

Education,  Government  employees. 


U.S.  Office  of  Personnel  Management 
Janice  R.  Lachance, 

Director. 

Accordingly.  5  CFR  part  410  is 
corrected  by  making  the  following 
correcting  amendment: 

PART  410— TRAiNING 

1.  The  authority  citation  for  5  CFR 
part  410  continues  to  read  as  follows: 

Authority:  5  U.S.C.  4101.  et  seq.;  E.O. 
11348,  3  CFR,  1967  Comp.,  p.  275. 

§410.309    [Corrected] 

2.  In  §410.309  paragraph  (b)(2),  in  the 
first  sentence,  after  the  word  "after," 
add  the  word  "training". 

(FR  Doc.  98-34395  Filed  12-30-98;  8:45  am] 
BILUNO  CODE  632S-01-P 


OFFICE  OF  PERSONNEL 
IMANAQEIMENT 

5CFRPart532 

RIN  3206-Ai48 

Prevailing  Rate  Systems;  Lead  Agency 
Responsibility 

agency:  Office  of  Personnel 
Management. 

action:  Final  rule. 

summary:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  a  final 
rule  that  vnW  change  the  lead  agency 
responsibility  for  certain  Federal  Wage 
System  (FWS)  appropriated  fund  wage 
areas  from  the  Department  of  Veterans 
Affairs  (VA)  to  the  Department  of 
Defense  (DOD).  VA  requested  that  OPM 
designate  DOD  as  the  lead  agency  in  all 
of  the  wage  areas  where  VA  currently 
has  lead  agency  responsibility.  This 
change  will  make  EXDD  the  lead  agency 
in  all  FWS  wage  areas  and  will  make 
more  efficient  use  of  the  resources 
devoted  by  agencies  to  determining 
FWS  pay  rates. 

DATES:  This  final  rule  is  effective  on 
January  1, 1999,  except  that  VA  will 
retain  lead  agency  responsibility  for  the 
Roanoke,  Virginia,  wage  area  imtil  the 
next  wage  schedule  for  that  wage  area 
is  established  on  January  17, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Hopkins  at  (202)  606-2848,  or 
send  an  email  message  to 
jdhopkin@opm.gov. 


SUPPLEMENTARY  INFORMATION:  On 
November  2, 1998,  the  Office  of 
Personnel  Management  (OPM) 
published  a  proposed  rule  (63  FR 
58659)  to  transfer  lead  agency 
responsibility  for  the  New  Haven- 
Hartford,  Connecticut;  Miami,  Florida; 
Tampa-St.  Petersburg,  Florida; 
Champaign-Urbana,  Illinois;  Chicago, 
Illinois;  Cedar  Rapids-Iowa  City,  Iowa; 
Des  Moines,  Iowa;  Augusta,  Maine: 
Boston,  Massachusetts;  Southwestern 
Michigan;  MinneapoUs-St.  Paul, 
Mimiesota;  New  York,  New  York; 
Rochester,  New  York;  Asheville,  North 
Carolina;  Charlotte,  North  Carolina: 
Cincinnati,  Ohio;  Cleveland,  Ohio; 
Southwestern  Oregon;  Pittsburgh, 
Pennsylvapia;  Eastern  Tennessee; 
Houston-Galveston-Texas  City,  Texas; 
Roanoke,  Virginia;  and  Milwaukee, 
Wisconsin,  FWS  wage  areas  from  the 
Department  of  Veterans  Affairs  (VA)  to 
the  Department  of  Defense  (DOD). 

The  proposed  rule  provided  a  30-day 
period  for  public  comment,  during 
which  OPM  received  one  comment  from 
a  labor  organization,  which  requested 
that  OPM  pursue  enactment  of 
appropriations  legislation  that  would 
specifically  designate  funds  for  VA  to 
conduct  local  FWS  wage  siu^feys. 
However,  the  commenter  recognized 
that  imder  present  conditions  there  is 
no  acceptable  alternative  but  to  make 
the  proposed  changes  in  lead  agency 
responsibility  effective.  The  possibility 
of  requesting  that  Congress  appropriate 
funds  to  VA  specifically  for  conducting 
FWS  wage  surveys  was  raised  and 
considered  by  the  members  of  FPRAC. 
However,  the  Committee  did  not  adopt 
this  suggestion  (which  is  outside  the 
scope  of  our  regulatory  authority)  as 
part  of  its  recommendation  to  OPM. 

Under  5  U.S.C.  5343(a)(2).  OPM  is 
responsible  for  designating  lead 
agencies  in  Federal  Wage  System  (FWS) 
wage  areas.  Lead  agencies  are 
responsible  for  conducting  surveys  of 
private  sector  employers  to  establish 
wage  schedules  for  FWS  employees 
based  on  local  prevailing  rates.  The 
Department  of  Defense  (DOD)  is  the  lead 
agency  in  110  FWS  wage  areas,  and  the 
Department  of  Veterans  Affairs  (VA)  is 
the  lead  agency  in  23  FWS  wage  areas. 
VA  is  currently  the  lead  agency  in  the 
New  Haven-Hartford,  Connecticut; 
Miami,  Florida;  Tampa-St.  Petersburg, 
Florida;  Champaign-Urbana,  IlUnois; 
Chicago,  Illinois;  Cedar  Rapids-Iowa 
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City,  Iowa;  Des  Moines,  Iowa;  Augusta, 
Maine;  Boston,  Massachusetts; 
Southwestern  Michigan;  Minneapolis- 
St.  Paul,  Minnesota;  New  York,  New 
York;  Rochester,  New  York;  Asheville, 
North  Carolina;  Charlotte,  North 
Carolina;  Cincinnati,  Ohio;  Cleveland, 
Ohio;  Southwestern  Oregon;  Pittsburgh, 
Pennsylvania;  Eastern  Tennessee; 
Houston-Galveston-Texas  Qty,  Texas; 
Roanoke,  Virginia;  and  Milwaukee, 
Wisconsin,  FWS  wage  areas. 

VA  requested  that  OPM  designate 
DOD  as  the  lead  agency  in  the  wage 
areas  where  VA  is  currently  designated 
as  the  lead  agency.  Since  the 
establishment  of  the  FWS  in  1972,  VA 
has  played  a  key  role  in  the 
administration  of  the  pay  program  for 
FWS  employees.  However,  during  the 
past  few  years,  VA  has  experienced 
reductions  in  overall  employment  in  the 
human  resources  management  areas 
both  in  field  and  headquarters  activities. 
At  the  headquarters  level,  two  out  of 
three  experienced  speciahsts  assigned  to 
oversee  FWS  wage  siuveys  are  no  longer 
available  to  work  in  that  area  because  of 
retirements  and  reassignments.  VA 
believes  a  consolidation  of  the  FWS 
survey  function  within  one  agency  will 
be  more  efficient  and  will  provide  a 
level  of  consistency  in  the  survey 
process  that  will  strengthen  the  FWS 
program  nationwide.  DOD  expressed  its 
willingness  and  indicated  its  ability  to 
assume  lead  agency  responsibility  in  the 
wage  areas  where  VA  is  ciurently 
as»gned  lead  agency  responsibility. 

The  proposed  change  was  reviewed 
by  the  Federal  Prevailing  Rate  Advisory 
Committee  (FPRAC),  the  national  labor- 
management  committee  responsible  for 
advising  OPM  on  matters  that  affect  the 
pay  of  FWS  employees.  The 
management  members  of  FPRAC 
propi^ed  this  change  because 
diininishing  staff  resources  within  VA 
headquarters  make  it  very  difficult  for 
VA  to  accomplish  its  wage  survey  work 
in  an  effective  manner,  and  because 
EKDD  expressed  its  ability  and 
willingness  to  assume  lead  agency 
responsibility  in  all  FWS  wage  areas. 
After  considering  all  possible 
alternatives,  the  Committee 
recommended  approval  of  the  change  in 
lead  agency  by  majority  vote.  All 
Committee  members  voted  for  the 
proposal  except  for  the  National 
Federation  of  Federal  Employees,  which 
abstained.  The  remaining  labor 
members  of  FPRAC  supported  the 
proposed  change  with  reservations, 
stating  that  although  no  reasonable 
alternative  exists,  they  are  concerned 
about  the  placement  of 
Govemmentwide  FWS  wage 
determinations  within  a  single  agency. ' 


Piu^uant  to  section  553(d)(3)  of  title  5, 
United  States  Code,  I  find  that  good 
cause  exists  to  make  this  regulation 
effective  in  less  than  30  days.  This 
regulation  is  being  made  effective  in  less 
than  30  days  because  of  the 
recommendation  of  FPRAC  that  DOD 
assume  lead  agency  responsibility  for  all 
FWS  wage  areas  where  practical  at  the 
start  of  the  calendar  year. 

Regulatory  Flexibility  Ad 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  will  affect  only  Federal 
agencies  and  employees. 

List  of  Sub|ects  in  5  CFR  Part  532 

Administrative  practice  and 
procediu^,  Freedom  of  information. 
Government  employees.  Reporting  and 
recordkeeping  requirements.  Wages. 

U.S.  Office  of  Personnel  Management. 
Janice  R.  Lacfaance, 

Director. 

Accordingly,  the  Office  of  Personnel 
Management  is  amending  5  CFR  part 
532  as  follows: 

PART  532— PREVAIUNG  RATE 
SYSTEMS 

1.  The  authority  citation  for  part  532 
continues  to  read  as  follows: 

Authority:  5  U.S.C  5343,  5346;  §  532.707 
also  issued  under  5  U.S.C.  552. 

Appendix  A  to  Subpart  B  of  Part  532 
[Amended] 

2.  Appendix  A  to  subpart  B  is 
amended  for  the  New  Haven-Hartford, 
Connecticut;  Miami,  Florida;  Tampa-St. 
Petersburg,  Florida;  Champaign-Urbana, 
Illinois;  Chicago,  Illinois;  Cedar  Rapids- 
Iowa  City,  Iowa;  Des  Moines,  Iowa; 
Augusta,  Maine;  Boston,  Massachusetts; 
Southwestern  Michigan;  Minneapolis- 
St.  Paul,  Miimesota;  New  York,  New 
York;  Rochester,  New  York;  Asheville, 
North  Carolina;  Charlotte,  North 
Carolina;  Cindimati,  Ohio;  Cleveland, 
Ohio;  Southwestern  Oregon;  Pittsburgh, 
Pennsylvania;  Eastern  Teimessee; 
Houston-Galveston-Texas  City,  Texas; 
Roanoke,  Virginia;  and  Milwaukee, 
Wisconsin,  wage  areas  by  revising  the 
lead  agency  listings  fit)m  "VA"  to 
"DOD". 

(PR  Doc.  9S-34394  Filed  12-30-98;  8:45  am] 
BIUJNO  CODE  e32S-01-4> 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  550 
RIN3206-AH63 

Pay  Admirtistration  (General); 
Collection  by  Offset  From  Indebted 
Government  Employees 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  is  issuing  a  final  rule  to 
make  changes  in  the  salary  offset 
regulations  to  comply  with  the  Debt 
Collection  Improvement  Act  of  1996. 
The  principal  changes  relate  to  the  roles 
played  by  disbiusing  officials  and  debt 
collection  centers  with  respect  to  salary 
offset.  Also  included  are  new  expedited 
salary  offset  procediu«s  for  certain  types 
of  recent  or  small-amoimt  debts. 
EFFECTIVE  DATE:  February  1. 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Shields,  (202)  606-2858,  FAX:  (202) 
606-0824,  or  email  to 
payleave@opm.gov. 
SUPPLEMENTARY  INFORMATION:  On  April 
16, 1998,  the  Office  of  Personnel 
Management  (OPM)  published 
regulations  proposing  changes  in  the 
salary  ofiiset  regulations  to  comply  with 
the  Debt  Collection  Improvement  Act  of 
1996.  The  principal  changes  relate  to 
the  roles  played  by  disbursing  officials 
and  debt  collection  centers  with  respect 
to  salary  o%et.  Also  included  are  new 
expedited  salary  offset  procedures  for 
certain  types  of  recent  or  small-amount 
debts.  Comments  were  received  fit>m 
one  labor  organization  and  four  Federal 
agencies. 

The  labor  organization  requested 
clarification  regarding  the  effect  of  these 
changes  on  Federal  Aviation 
Administration  (FAA)  employees.  FAA 
has  informed  OPM  that,  imder  the 
authority  of  section  347  of  the  1996 
Department  of  Transportation 
Appropriations  Act,  FAA  employees  are 
no  longer  covered  by  the  provisions  of 
title  5  of  the  United  States  Code  and 
related  regulations.  FAA  has  established 
pohcies  paralleling  the  provisions  of 
title  5  of  the  United  States  Code  in  many 
areas.  One  such  area  is  salary  offset 
under  5  U.S.C.  5514-  FAA  is  considering 
whether  or  not  to  adopt  as  FAA  policy 
the  amendments  made  by  this  rule. 

The  labor  organization's  first 
recommendation  was  that  Federal 
agencies  should  be  directed  to  enter  into 
appropriate  bargaining  with  their 
respective  unions  over  this  change.  We 
believe  it  would  be  inappropriate  for 
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our  regulations  to  require  agencies  to 
bargain  over  the  implementation  of 
these  regulations.  That  decision  is  a 
matter  more  appropriately  resolved  by 
management  and  the  exclusive 
representatives. 

Secondly,  the  labor  organization 
recommended  that  the  decision  about 
whether  a  flat  amoimt  or  a  percentage  of 
the  indebtedness  is  deducted  from  the 
employee's  pay  should  be  the 
employee's  choice.  Under  the  salary 
offset  lavr  (5  U.S.C.  5514),  the  creditor 
agency  establishes  the  repayment 
schedule;  however,  the  employee  may 
request  a  hearing  regarding  the  terms  of 
the  repayment  schedule.  The  decision  to 
use  a  flat  dollar  amount  or  a  percentage- 
based  offset  is  simply  one  aspect  of  the 
repayment  schedule. 

An  agency  asked  for  clarification  of 
the  new  section  550.1108  regarding  who 
would  determine  the  amount  to  be  offset 
(collected)  from  an  employee's  salary 
payments.  Section  550.1108  deals  with 
centralized  administrative  offset  by 
disbursing  ofBcials,  such  as  those  in  the 
Department  of  the  Treasury.  In  applying 
centralized  administrative  offsets, 
disbursing  officials  follow  the 
instructions  of  the  creditor  agency.  The 
creditor  agency  is  responsible  for 
determining  the  debt  repayment 
schedule  (i.e.,  the  schedule  of  salary 
Dfkets)  and  for  providing  notice  to  the 
smployee.  (See  section 
550.1104(b)(2)(ii)  and  (d)(3).)  A  creditor 
agency  may  also  authorize  a  debt 
soUection  center  to  act  in  its  behalf  in 
sstabhshing  the  terms  of  the  repayment 
KJiedule,  subject  to  any  rules  or 
:»nditions  established  by  the  creditor 
^ncy.  (See  section  550.1110  and  the 
definition  of  "debt  collection  center"  in 
lection  550.1103.)  We  are  mailing  some 
minor  clarifying  language  changes  in 
section  550.1108  of  diese  final 
regulations,  including  changes  in  the 
burth  sentence.  As  originally  drafted  in 
he  proposed  rule,  the  wording  of  this 
sentence  implied  that  only  a  single 
layment  is  available  for  offset.  "Hie 
vvised  sentei^ce  references  plural 
)ayments. 

Two  agencies  commented  that  the 
regulations  should  provide  that  the 
lecision  of  a  hearing  official  in  a  salary 
iffset  proceeding  concerning  the 
existence  or  the  amoimt  of  an 
employee's  indebtedness  is  binding  on 
he  agency  as  well  as  on  the  employee 
or  all  purposes.  After  careful  review, 
Are  have  decided  not  to  include  such  a 
)rovision  in  the  final  regulations.  The 
>osition  reflected  in  the  proposed 
egulations  is  in  accord  with  well- 
:  easoned  decisions  of  the  Comptroller 
jeneral,  who  concluded  that  under  the 
ixpress  terms  of  5  U.S.C.  5514(a),  as 


amended  by  the  Debt  Collection  Act  of 
1982,  Pub.  L.  No.  97-365,  section  5.  96 
Stat.  1749  (1982),  a  hearing  official's 
determination  concerning  the  existence 
or  the  amount  of  an  indebtedness  in  a  ' 
salary  offset  proceeding  is  made  only  for 
purposes  of  determining  whether  to 
allow  a  salary  offset.  The  creditor 
agency  remains  legally  responsible  for 
administering  the  program  under  which 
the  debt  arose.  Thus,  a  hearing  official's 
determination  does  not  supersede  the 
finding  by  the  creditor  agency  that  a 
debt  is  owed  and  does  not  affect  the 
Government's  ability  to  recoup  the 
indebtedness  through  alternative 
collection  methods.  See  Comptroller 
General  decisions  Secretary  of  Energy, 
B-211626.  December  19,  1984,  and 
Alfred  H.  Vaiga,  B-260909,  December 
17, 1996. 

The  Department  of  Defense  (DOD) 
made  two  comments.  First,  that  under 
the  modification  of  the  definition  of 
"agency"  in  the  proposed  regulation, 
DOD  would  constitute  one  agency  for 
salary  offset  purposes,  including  the 
designation  of  hearing  officials.  Under 
the  ciurent  regulatory  definition  of 
"agency,"  there  are  four  agencies  within 
DOD:  the  Department  of  Defense  (which 
encompasses  the  DOD  agencies  other 
than  the  military  services),  the 
Department  of  the  Army,  the 
Department  of  the  Navy,  and  the 
Department  of  the  Air  Force.  Thus,  the 
current  regulations  allow  one  military 
department  to  provide  a  hearing  official 
for  another  military  department  or  a 
Defense  agency.  If  the  proposed  change 
in  the  definition  of  "agency"  were  to  be 
made  final,  EKDD  would  have  to  make 
other  arrangements  for  hearing  officials, 
which  would  create  an  otherwise 
unnecessary  and  undue  administrative 
burden  on  DOD.  In  response  to  this 
comment,  we  have  revised  the 
definition  of  "agency"  to  make  clear 
that,  for  the  purposes  of  this  subpart,  a 
military  department  will  be  treated  as  a 
separate  agency. 

DOD  also  proposed  that,  while  not 
affected  by  the  proposed  rule,  the 
provisions  of  5  CFR  550.1104(d)(ll) 
should  be  changed.  This  section 
requires  that  agency  letters  notifying  the 
debtor  of  the  agency's  intent  to  collect 
through  salary  offset  include  a  statement 
that  any  knowingly  false  or  frivolous 
statements,  representations,  or  evidence 
may  subject  the  employee  to 
discipUnary  procedures,  penalties  under 
the  False  Claims  Act,  or  criminal 
penalties.  DOD  stated  the  view  that 
because  most  of  the  agency's  debts  are 
administratively  established,  the  use  of 
this  unnecessarily  harsh  language  in 
debt  letters  should  be  within  the 
discretionary  authority  of  the  agency. 


This  raises  a  new  issue  not  mentioned 
in  the  proposed  rule.  As  the  public  has 
not  had  a  chance  to  comment,  we  are 
unable  to  make  such  a  change  in  this 
final  rule.  We  note  this  recommendation 
and  will  consider  it  for  possible  later 
action. 

Covered  agencies  are  required  to  make 
necessary  conforming  changes  in  their 
agency  salary  offset  regulations.  Under  5 
CFR  550.1105(b),  significant  proposed 
changes  in  creditor  agency  regulations 
must  be  submitted  to  OPM  for  review 
and  approval.  However,  as  long  as  these 
changes  in  agency  regulations  are  made 
merely  to  conform  with  the  changes 
made  in  our  regulations,  no  OPM  review 
will  be  required. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  will  apply  only  to  Federal 
agencies  and  employees. 

List  of  SubfecU  in  5  CFR  Part  550 

Administrative  practice  and 
procedure.  Claims,  Government 
employees.  Wages. 

Office  of  Personnel  Management. 
Janica  R.  LachancB. 
Director. 

Accordingly,  OPM  is  amending  part 
550  of  title  5  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  550— PAY  ADMINISTRATION 
(GENERAL) 

Subpart  K— Collection  by  Offsat  From 
Indabtad  Qovemmont  EmployMS 

1.  The  authority  citation  for  subpart  K 
of  part  550  continues  to  read  as  follows: 

Authority:  5  U.S.C.  5514;  sec.  8(1)  of  E.O. 
11609;  redesignated  in  sec.  2-1  of  E.O. 
12107. 

2.  In  §  550.1102,  paragraph  (b)  is 
revised  to  read  as  follows: 

f55ai102    Scop*. 

(b)  Applicability.  This  subpart  and  5 
U.S.C.  5514  apply  in  recovering  certain 
debts  by  administrative  offset,  except 
where  the  employee  consents  to  the 
recovery,  from  the  current  pay  account 
of  the  employee.  Because  salary  offset  is 
a  type  of  administrative  offset,  debt 
collection  procedures  for  salfuy  offset 
which  are  not  specified  in  5  U.S.C.  5514 
and  these  regulations  should  be 
consistent  vdth  the  provisions  of  the 
Federal  Claims  Collections  Standards 
(FCCS)  (dealing  with  administrative 
offset  generally)  and  31  CFR  part  285 
(dealing  with  centralized  administrative 
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offset  under  31  U.S.C.  3716).  Section 
550.1108  addresses  the  use  of 
centraUzed  administrative  offset 
procedures  to  effect  salary  offset. 
Generally,  the  procedures  under 
§  550.1109  should  apply  only  when 
centralized  administrative  offset  caimot 
be  accomplished. 

(1)  Excluded  debts.  The  procedures 
contained  in  this  subpart  do  not  apply 
to  debts  arising  under  the  Internal 
Revenue  Code  (26  U.S.C.  1  et  seq.)  or 
the  tariff  laws  of  the  United  States  or  to 
any  case  where  collection  of  a  debt  by 
salary  offset  is  explicitly  provided  for  or 
prohibited  by  another  statute  (e.g.,  travel 
advances  in  5  U.S.C.  5705  and  employee 
training  expenses  in  5  U.S.C.  4108). 

(2)  Waiver  requests.  This  subpart  does 
not  preclude  an  employee  from 
requesting  waiver  of  an  erroneous 
payment  under  5  U.S.C.  5584, 10  U.S.C. 
2774,  or  32  U.S.C.  716,  or  in  any  way 
questioning  the  amount  or  vahdity  of  a 
debt,  in  the  manner  prescribed  by  the 
head  of  the  responsible  agency. 
Similarly,  this  subpart  does  not 
preclude  an  employee  from  requesting 
waiver  of  the  collection  of  a  debt  under 
any  other  applicable  statutory  authority. 

3.  In  §  550.1103,  the  definitions  of 
agency,  creditor  agency,  disposable  pay, 
and  FCCS  are  revised,  and  the  definition 
of  debt  collection  center  is  added  in 
alphabetical  order,  to  read  as  follows: 

$560.1103    Definitions. 

fk  •  *  •  • 

Agency  means  an  executive 
department  or  agency;  a  mihtary 
department;  the  United  States  Postal 
Service;  the  Postal  Rate  Commission; 
the  United  States  Senate;  the  United 
States  House  of  Representatives;  any 
court,  court  administrative  office,  or 
instnunentality  in  the  judicial  or 
legislative  branches  of  the  Government; 
or  a  Government  corporation. 

Creditor  Agency  means  the  agency  to 
which  the  debt  is  owed,  including  a 
debt  collection  center  when  acting  in 
behalf  of  a  creditor  agency  in  matters 
pertaining  to  the  collection  of  a  debt  (as 
provided  in  §550.1110). 
•        •        •        •        * 

Debt  collection  center  means  the 
Department  of  the  Treasiuy  or  other 
Government  agency  or  division 
designated  by  the  Secretary  of  the 
Treasiuy  with  authority  to  collect  debts 
on  behalf  of  creditor  agencies  in 
accordance  with  31  U.S.C.  3711(g). 

Disposable  pay  means  that  part  of 
current  basic  pay,  special  pay,  incentive 
pay,  retired  pay,  retainer  pay,  or  in  the 
case  of  an  employee  not  entitled  to  basic 
pay,  other  authorized  pay  remaining 
after  the  deduction  of  any  amount 
reqiiired  by  law  to  be  withheld  (other 


than  deductions  to  execute  garnishment 
orders  in  accordance  with  parts  581  and 
582  of  this  chapter).  Among  the  legally 
required  deductions  that  must  be 
applied  first  to  determine  disposable 
pay  are  levies  piusuant  to  the  Internal 
Revenue  Code  (title  26,  United  States 
Code)  and  deductions  described  in 
§  581.105(b)  through  (f)  of  this  chapter. 

•  •        *        •        • 

FCCS  means  the  Federal  Claims 
Collection  Standards  published  in  4 
CFR  parts  101  through  105. 

•  •        •        *        • 

4.  Section  550.1104  is  amended,  in 
paragraph  (d),  in  the  second  sentence  of 
the  introductory  text,  by  removing  "or 
his  designee"  and  adding  in  its  place 
"(or  authorized  designee)";  in  paragraph 
(d)(4),  by  adding  "as  defined  in 
§  550.1103"  after  "FCCS";  in  paragraph 
(d)(6),  by  removing  "(4  CFR  102.2(e))" 
and  adding  in  its  place  "(see  the 
FCCS)";  in  paragraph  (e)(1),  by  adding 
the  word  "creditor"  before  the  second 
appearance  of  the  word  "agency";  in 
paragraph  (g)(2),  by  removing  "4  CFR 
102.3(c)"  and  adding  in  its  place  "the 
FCCS";  in  paragraph  (m),  by  removing 
"4  CFR  102.3"  and  adding  in  its  place 
"the  FCCS";  in  paragraph  (n),  by 
removing  "4  CFR  102.13"  and  adding  in 
its  place  "the  FCCS";  and  by  revising 
paragraphs  (c)  and  (d)(3)  to  read  as 
follows: 

$550.1104    Agency  regulations. 

***** 

(c)  Exception  to  entitlement  to  notice, 
hearing,  written  responses,  and  final 
decisions.  In  regulations  covering 
internal  collections,  an  agency  must 
except  from  the  provisions  of  paragraph 
(b)  of  this  section — 

(1)  Any  adjustment  to  pay  arising  out 
of  an  employee's  election  of  coverage  or 
a  change  in  coverage  under  a  Federal 
benefits  program  requiring  periodic 
deductions  from  pay,  if  the  amount  to 
be  recovered  was  acciunulated  over  4 
pay  periods  or  less; 

(2)  A  routine  intra-agency  adjustment 
of  pay  that  is  made  to  correct  an 
overpayment  of  pay  attributable  to 
clerical  or  administrative  errors  or 
delays  in  processing  pay  documents,  if 
the  overpayment  occurred  within  the  4 
pay  periods  preceding  the  adjustment 
and,  at  the  time  of  such  adjustment,  or 
as  soon  thereafter  as  practical,  the 
individual  is  provided  written  notice  of 
the  nature  and  the  amount  of  the 
adjustment  and  point  of  contact  for  such 
adjustment;  or 

(3)  Any  adjustment  to  collect  a  debt 
amounting  to  $50  or  less,  if,  at  the  time 
of  such  adjustment,  or  as  soon  thereafter 
as  practical,  the  individual  is  provided 


written  notice  of  the  natiue  and  the 
amoimt  of  the  adjustment  and  a  point  of 
contact  for  contesting  such  adjustment. 

(d)*  *  * 

(3)  The  frequency  and  amount  of  the 
intended  deduction  (stated  as  a  fixed 
dollar  amount  or  as  a  percentage  of  pay. 
not  to  exceed  15  percent  of  disposable 
pay)  and  the  intention  to  continue  the 
deductions  until  the  debt  is  paid  in  full 
or  otherwise  resolved; 


$550.1106    [AmMided] 

5.  Section  550.1106  is  amended  by 
removing  "4  CFR  102.3(b)(3)"  and 
adding  "the  FCCS  as  defined  in 
§550.1103"  in  its  place. 

$  SSai  107    Obtaining  tlie  services  of  a 
hearing  official. 

6.  Section  550.1107  is  amended,  in 
paragraph  (a),  by  removing  "4  CFR 
102.1"  and  adding  "the  FCCS  as  defined 
in  §550.1103"  in  its  place;  in  paragraph 
(b),  by  removing  "4  CFR  102.1"  and 
adding  "the  FCCS"  in  its  place;  and  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 
***** 

(c)  The  determination  of  a  hearing 
official  designated  imder  this  section  is 
considered  to  be  an  official  certification 
regarding  the  existence  and  amoimt  of 
the  debt  for  purposes  of  executing  salary 
offset  under  5  U.S.C.  5514.  A  creditor 
agency  may  make  a  certification  to  the 
Secretary  of  the  Treasury  under 
§  550.1108  or  a  paying  agency  under 
§  550.1109  regarding  the  existence  and 
amount  of  the  debt  based  on  the 
certification  of  a  hearing  official.  If  a 
hearing  official  determines  that  a  debt 
may  not  be  collected  via  salary  offset, 
but  the  creditor  agency  finds  that  the 
debt  is  still  vaUd,  the  creditor  agency 
may  still  seek  collection  of  the  debt 
through  other  means,  such  as  offset  of 
other  Federal  payments,  litigation,  etc. 

7.  Section  550.1108  is  redesignated  as 
§  550.1109  and  is  amended  by  removing 
the  "(b)"  after  "5514"  in  paragraph 
(a)(3),  adding  "claim"  after  the  first 
appearance  of  "debt"  in  paragraph 
(b)(2),  removing  "creditor  agency's"  in 
paragraph  (b)(3),  and  adding 
introductory  text  at  the  beginning  of  the 
section  to  read  as  follows: 

$550.1109    Requesting  recovery  from  ttie 
paying  agency. 

When  possible,  salary  offset  through 
the  centralized  administrative  offset 
procedures  in  §  550.1108  should  be 
attempted  before  applying  the 
procedures  in  this  section. 
***** 

7a.  New  §  550.1108  is  added  to  read 
as  follows: 
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fssaiioe   RaquMling  racovery  through 
owilrallZMl  adminMFBtive  offMt 

Under  31  U.S.C.  3716,  creditor 
agencies  must  notify  the  Secretary  of  the 
Treasury  of  all  debts  that  are  delinquent 
as  defined  in  the  FCCS  (over  180  days) 
so  that  recovery  may  be  made  by 
centndized  administrative  o£Eset.  This 
includes  those  debts  the  agency  seeks  to 
recover  from  the  pay  account  of  an 
employee  of  another  agency  via  salary 
ofEset.  The  Secretary  of  the  Treasury  and 
other  Federal  disbursing  officials  will 
match  payments,  including  Federal 
salary  payments,  against  these  debts. 
Where  a  match  occius,  and  all  the 
requirements  for  offset  have  been  met. 
the  payments  will  be  ofbet  to  collect  the 
debt.  Prior  to  offset  of  the  pay  account 
of  an  employee,  an  agency  must  comply 
with  the  requirements  of  5  U.S.C.  5514, 
this  subpart,  and  agency  regulations 
issued  thereimder.  Specific  procedwes 
for  notifying  the  Secretary  of  the 
Treasury  of  a  debt  for  purposes  of 
collection  by  centralized  administrative 
offset  are  contained  in  31  CFR  part  285 
and  the  FCCS.  At  its  discretion,  a 
creditor  agency  may  notify  the  Secretary 
of  the  Treasury  of  debts  that  have  been 
delinquent  for  180  days  or  less, 
including  debts  the  agency  seeks  to 
recover  from  the  pay  accoimt  of  an 
employee  via  salary  offset. 

8.  A  new  §  550.1110  is  added  to  read 
as  follows: 

fSSamo    DaMcdlMtioneantirs. 

A  debt  collection  center  may  act  in 
behalf  of  a  creditor  agency  to  collect 
claims  via  salary  offset  consistent  with 
this  section,  subject  to  any  limitations 
on  its  authority  established  by  the 
creditor  agency  it  represents  or  by  the 
U.S.  Department  of  the  Treasmy.  . 

(a)  A  debt  collection  center  may  be 
authorized  to  enter  into  a  written 
agreement  with  the  indebted  employee 
regarding  the  repayment  schedule  or,  in 
the  absence  of  such  agreement,  to 
establish  the  terms  of  the  repayment 
schedule. 

(b)  A  debt  collection  center  may  make 
certifications  to  the  Secretary  of  the 
Treasury  under  §  550.1108  or  to  a 
paying  agency  under  §  550.1109  based 
on  the  certifications  it  has  received  from 
the  creditor  agency  or  a  hearing  official. 

(c)  A  debt  collection  center 
responsible  for  collecting  a  particular 
debt  may  not  act  in  behalf  of  a  creditor 
agency  for  the  piupose  of  making 
determinations  regarding  the  existence 
or  amount  of  that  debt. 

(d)  A  debt  collection  center 
responsible  for  collecting  a  particular 
debt  may  arrange  for  a  hearing  on  the 
existence  or  amount  of  the  debt  or  the 
repayment  schedule  by  an 


administrative  law  judge  or, 
alternatively,  another  hearing  official 
not  under  the  supervision  or  control  of 
the  head  of  the  oeditor  agency  or  the 
debt  collection  center. 

(PR  Doc  98-34396  Filed  12-30-98;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

AgrfcuHurai  Marfcating  Sarvica- 

7  CFR  Parta  52,  S3  and  54 
[DockM  Number  L8-«e-13| 

Procaaaad  FruHa  and  Vagatablaa  and 
Ragulationa  Qovaming  Iha  Grading 
and  CartMeatlon  of  Uvaalock.  Maats, 
Prepared  Meats,  and  Meat  Producta 

AGENCY:  Agricultmal  Marketing  Service, 
USDA. 

ACTION:  Correcting  Amendments. 

SUMMARY:  The  Livestock  Market  News 
(LMN)  Branch  and  the  Meat  Grading 
and  Certification  (MGQ  Branch  of  the 
Agricultural  Marketing  Service  (AMS) 
are  amending  certain  regulations  to 
update  them  and  to  correct  minor  errors. 
This  action  is  being  taken  to  improve 
the  accuracy  and  clarity  of  the 
regulations. 

EFFECTIVE  DATE:  January  1, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
E.  VanDyke,  Chief,  LMN  Branch, 
telephone  202-720-6231.  or  Lariy 
Meadows.  Chief.  MGC  Branch, 
telephone  202-720-1246. 
SUPPLEMENTARY  INFORMATION: 

Background 

AMS  has  discovered  that  certain 
errors  exist  in  the  codified  regulations. 
This  dociunent  corrects  those  errors. 

In  part  52.  section  52.1843, 
paragraphs  (e)(i)  and  (ii)  should  be 
classified  as  (e)(1)  and  (2),  respectively. 

In  the  Federal  Register  of  June  30, 
1998  (63  FR  35500),  AMS  published  a 
final  rule  entitled  "Removal  of  U.S. 
Standards  and  Other  Selected 
Regulations."  The  final  rule  revoked 
Subpart  B  (7  CFR  Parts  53  and  54). 
However,  in  issuing  the  rule,  the  agency 
inadvertently  neglected  to  remove  the 
cross-reference  to  Subpart  B  in  parts  53 
and  54,  Subpart  A — Regulations. 
Therefore,  this  action  is  being  taken  to 
correct  these  inadvertent  omissions. 

Need  for  Correction 

The  regulations  codified  in  the  Code 
of  Federal  Regulations  and  pubUshed  in 
the  Federal  Register  (63  FR  35500) 
contain  errors  which  may  prove  to  be 
misleading  and  need  to  be  clarified. 


ListofSub)ecti 

7CFRPart52 

Food  grades  and  standards,  Food 
labeling.  Frozen  foods,  Fruit  juices, 
Fruits,  Reporting  and  recordkeeping 
requirements,  vegetables. 

7  CFR  Part  53 

Cattle,  Hogs,  Livestock,  Sheep. 

7CFflPaff54 

Food  grades  and  standards,  Food 
labeling,  Meat  and  meat  products. 

Accordingly,  7  CFR  parts  52,  53  and 
54  are  corrected  by  making  the 
following  amendments: 

PART52— (AMENOEp] 

1.  The  authority  citation  for  7  CFR 
part  52  continues  to  read  as  follows: 

Authoritj:  7  U.S.C.  1621-1627. 
182.1843    [AnMndedJ 

2.  In  S  52.1843,  paragraphs  "(e)(i)" 
and  "(e)(ii)"  are  corrected  to  read 
"(e)(1)"  and  "(e)(2)",  respectively. 

PART  53— LIVESTOCK  (GRADING. 
CERTIFICATION,  AND  STANDARDS) 

1.  The  authority  ciUtion  for  7  CFR 
part  S3  continues  to  read  as  follows: 

Authorttjr:  7  U.S.C  1621-1627. 

2.  Section  53.1,  is  amended  by 
revising  paragraph  "Grade"  (2)  and  the 
definition  for  "Standards"  to  read  as 
follows: 

183.1    Maening  of  wonto. 

Grade.  (D*  •  • 

(2)  As  a  verb,  this  term  means  to 
determine  the  class,  grade,  or  other 
quaUty  of  Uvestock  according  to 
appUcable  standards  for  such  Uvestock. 

Standards.  The  standards  of  the 
Department  contained  in  Official  United 
States  Standards  for  Grades  of:  Carcass 
Beef;  Veal  and  Calf  Carcasses;  Lamb, 
Yearling  Mutton,  and  Mutton  Carcasses; 
and,  Pork  Carcasses. 


3.  In  §  53.4,  the  first  sentence  is 
revised  to  read  as  follows: 

f53j4    Kind  of  aervlce. 

Grading  service  under  the  regulations 
shall  consist  of  the  determination  and 
certification  and  other  identification, 
upon  request  by  the  applicant,  of  the 
class,  grade,  or  other  qua.Uty  of  Uvestock 
under  appUcable  standards.  *  *  * 
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PART  54-MEATS.  PREPARED 
MEATS.  AND  MEAT  PRODUCTS 
(GRADING,  CERTIFICATION,  AND 
STANDARDS) 

1.  The  authority  citation  for  7  CFR 
part  54  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1621-1627. 

2.  Section  54.1,  is  amended  by 
revising  paragraph  "Grade"  (2)  and  the 
definition  for  "Standards"  to  read  as 
follows: 

§  54.1    Meaning  of  words. 

***** 

Grade.  (!)•  *  * 

(2)  As  a  verb,  this  term  means  to 
determine  the  class,  grade,  or  other 
quaUty  of  a  product  according  to 
appUcable  standards  for  such  product. 
***** 

Standards.  The  standards  of  the 
Department  contained  in  Official  United 
States  Standards  for  Grades  of:  Carcass 
Beef;  Veal  and  Calf  Carcasses;  Lamb, 
Yearling  Mutton,  and  Mutton  Carcasses; 
and.  Pork  Carcasses. 
***** 

3.  Section  54.4  is  revised  to  read  as 
follows: 

§54.4    Kind  of  service. 

(1)  Grading  service  under  the 
regulations  shall  consist  of  the 
determination  and  certification  and 
other  identification,  upon  request  by  the 
appUcant,  of  the  class,  grade,  or  other 
quality  of  products  under  applicable 
standards.  Class,  grade,  and  other 
quaUty  may  be  determined  under  said 
standards  for  meat  of  cattle,  sheep,  or 
swine  in  carcass  form  only,  except  upon 
approval  by  the  Director  upon  his 
determination  of  good  cause  and 
provided  that  the  meat  can  be  identified 
in  conformance  with  the  standards. 

(2)  Certification  service  under  the 
regulations  shall  consist  of  the 
determination  of  the  conformity  of 
products  to  specifications  approved  by 
the  Director  or  Chief  and  the 
certification  and  other  identification  of 
such  livestock  or  products  in 
accordance  with  specifications,  upon 
request  by  the  applicant.  Determination 
as  to  product  compUance  with 
specifications  for  ingredient  content  or 
method  of  preparation  may  be  based 
upon  information  received  from  the 
inspection  system  having  jurisdiction 
over  the  products  involved. 

(3)  The  Carcass  Data  Service,  imder 
the  regulations,  shall  consist  of  the 
evaluation  of  carcass  characteristics,  in 
accordance  with  appUcable  official 
United  States  Standards  of  carcasses  of 
animals  identified  with  the  official 
eartag  as  shown  in  §  54.17,  the  recording 


of  such  data,  and  transmittal  of  the  data 
to,  or  as  directed  by,  the  applicant  for 
the  service. 

(4)  The  Contract  Verification  Service, 
imder  the  regulations,  provides 
wholesale  buyers  of  noncertified 
commodity  products  a  method  of 
determining  whether  prociirement(s) 
met  contractually  specified 
requirements. 

(5)  The  Quahty  Systems  Certification 
Program,  under  the  regulations, 
provides  meatpackers,  processors, 
producers,  or  other  businesses  in  the 
livestock  and  meat  trade  the  ability  to 
have  special  processes  or  dociunented 
quahty  management  systems  verified. 

4.  Section  54.13  is  amended  by 
revising  the  first  sentence  in  paragraph 
(b)  to  read  as  follows: 

§  54.13    Accessibiiity  and  refrigeration  of 
products;  access  to  establishments. 

(a)  *  *   * 

(b)  Grading  service  will  only  be 
furnished  for  meat  that  a  USDA  grader 
determines  is  chilled  so  that  grade 
factors  are  developed  to  the  extent  that 
a  proper  grade  determination  can  be 
made  in  accordance  with  the  official 
standards.  *  *  * 

5.  In  §  54.16.  the  first  sentence  is 
revised  to  read  as  follows: 

§  54.16    Maridng  of  products. 

All  products  for  which  class  and 
grade  under  the  standards  are 
determined  under  the  regulations,  or  the 
immediate  and  shipping  containers 
thereof,  shall  be  stamped,  branded,  or 
otherwise  marked  wiUi  an  appropriate 
official  identification:  Provided,  That 
except  as  otherwise  directed  by  the 
Chief,  such  marking  will  not  be  required 
when  an  apphcant  only  desires  official 
certificates.  *  *  • 

Dated:  December  22, 1998. 

Robert  L.  Leverette, 

Acting  Deputy  Administrator,  Livestock  and 
Seed  Progfam. 

[FR  Doc.  98-34755  Filed  12-30-98;  8:45  am) 

BILUNQ  COOE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

7  CFR  Part  1728 

Electric  Overhead  Distribution  Lines; 
Specifications  and  Drawings  for  24.9/ 
14.4  kV  Line  Construction 

agency:  Rural  UtiUties  Service,  USDA. 
action:  Final  rule. 

SUMIMARY:  The  Riu-al  UtiUties  Service 
(RUS)  is  revising  its  bulletin  of 
specifications  and  drawings  for  24.9/ 


14.4  kV  overhead  distribution  line 
construction.  RUS  is  separating  the 
buUetin  into  19  sections.  Each  section 
contains  an  index,  construction 
specifications,  and  a  group  of  similar 
drawings  of  constructiooiassembUes, 
which  perform  a  common  function.  RUS 
is  changing  the  drawing  number  on  each 
drawing  to  conform  to  a  new,  functional 
format.  RUS  is  also  making  certain 
technical  changes  to  the  drawings  so 
that  construction  assembUes  conform  to 
current  RUS  construction  requirements 
and  specifications.  Where  applicable, 
the  drawings  show  allowable  loading 
limits  and  reference  to  new  tables, 
which  show  maximiun  line  angles. 
Existing  specifications,  such  as  pole 
setting  depths,  are  not  being  modified, 
however,  they  are  being  moved  to  the 
section  that  contains  wood  poles.  RUS 
is  renumbering  and  reformatting  this 
bulletin  in  accordance  with  its  new 
publications  and  directives  system. 
EFFECTIVE  DATE:  February  1, 1999.  The 
incorporation  by  reference  of  the 
publication  listed  in  the  role  is 
approved  by  the  Director  of  the  Federal 
Register  February  1, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  L.  Bohlk,  Electrical  Engineer, 
Distribution  Branch,  Electric  Staff 
Division,  Rural  Utilities  Service,  U.S. 
Department  of  Agriculture,  1400 
Independence  Avenue,  SW,  STOP  1569, 
Washington,  DC  20250-1569. 
Telephone:  (202)  720-1967.  Fax:  (202) 
720-7491. 
SUPf>t.EMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

Executive  Order  12372 

This  rule  is  excluded  bom  the  scope 
of  Executive  Order  12372, 
Intergovernmental  Consultation,  which 
may  require  consultation  with  State  and 
local  officials.  A  Notice  of  Final  Rule 
entitled  Department  Programs  and 
Activities  Excluded  from  Executive 
Order  12372  (50  FR  47034)  exempts 
RUS  loans  and  loan  guarantees  to 
governmental  and  non-governmental 
entities  from  coverage  under  this  order. 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  RUS  has  determined  that  this 
rule  meets  the'  appUcable  standards 
provided  in  Sec.  3.  of  the  Executive 
Order.  In  addition,  all  state  and  local 
laws  and  regulations  that  are  in  confUct 
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I  nth  this  rule  will  be  preempted,  no 
1 9troactive  effort  will  be  given  to  this 
t  ile,  and  in  accordance  with  §  212(c)  of 
I  le  Department  of  Agriculture 
I  :eorganization  Act  of  1994  (7  U.S.C. 
§  6912(c)),  appeal  procedures  must  be 
e  xhausted  before  an  action  against  the 
[  tepartment  or  its  agencies  may  be 
i  litiated. 

I  Agulatory  Flexibility  Act  Certification 

The  Administrator  of  RUS  has 
[  etermined  that  a  rule  will  not  have 
s  ignificant  impact  on  a  substantial 
r  umber  of  small  entities  defmed  in  the 
!  egulatory  Flexibility  Act  (5  U.S.C.  601 
s  t  seq.],  and  therefore,  the  Regulatory 
'  lexibility  act  does  not  apply  to  this 
rile. 

nformation  Collection  and 
Recordkeeping  Requirements 

This  rule  contains  no  reporting  or 
•  icordkeeping  provisions  requiring 
'.  iffice  of  Management  and  Budget 
I DMB)  approval  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Ihapter  35,  as  amended). 

>  ational  Environmental  Policy  Act 
'.  ertification 

The  Administrator  of  RUS  has 
i  etermined  that  this  rule  will  not 
[  gnificantly  affect  the  quality  of  the 
1  Lunan  environment  as  deHned  by  the 
^  ational  Environmental  Policy  Act  of 
1 969  (42  U.S.C.  4321  et  seq.)  Therefore. 
1  lis  action  does  not  require  an 

I }  ivironmental  impact  statement  or 

{ I  isessment. 

I  ]atalog  of  Federal  Domestic  Assistance 

The  program  described  by  this  rule  is 
i  isted  in  the  Catalog  of  Federal  Domestic 
■  Assistance  Programs  under  No.  10.850, 
1  Plural  Electrification  Loans  and  Loan 
<  Juarantees.  This  catalog  is  available  on 
i  I  subscription  basis  from  the 
Jjpperintendent  of  Documents,  U.S. 

ivemment  Printing  Office, 

ashington,  DC  20402-9325. 

ifiinded  Mandates 

This  rule  contains  no  Federal 
jandates  (under  the  regulatory 

•vision  of  Title  II  of  tbe  Unfunded 
|andates  Reform  Act)  for  State,  local, 

id  tribal  governments  or  the  private 

Sctor.  Thus,  this  rule  is  not  subject  to 
e  requirements  of  section  202  and  205 
'  the  Unfunded  Mandates  Reform  Act. 

llickground 

Pursuant  to  the  Rural  Electrification 
A:t  of  1936  as  amended  (7  U.S.C.  901 
(I  seq.),  the  Rural  Utilities  Service  (RUS) 
is  amending  7  CFR  Chapter  XVII,  Part 
1 :  '28,  Electric  Standards  and 
5  >;  lecification  for  Materials  and 


Construction,  by  revising  RUS  Bulletin 
50-5  (I>-«03),  Specification  and 
Drawings  for  14.4/24.9  kV  Line 
Construction,  and  renumbering  it  as 
RUS  Bulletin  1728F-803.  RUS 
maintains  a  system  of  bulletins  that 
contains  construction  standards  and 
specifications  for  materials  and 
equipment.  These  standards  and 
specifications  apply  to  system  facilities 
constructed  by  RUS  electric  and 
telecommunications  borrowers  in 
accordance  with  the  RUS  loan  contract, 
and  contain  standard  construction  units, 
material,  and  equipment  units 
commonly  used  in  RUS  electric  and 
telecommunication  borrowers*  systems. 

RUS  Bulletin  50-5  provides 
dimensioned  drawings  of  standard 
assembly  units  and  specifications  for 
the  construction  of  24.9/14.4  kV 
overhead  electric  distribution  lines. 
RUS  is  changing  the  bulletin  number 
from  RUS  Bulletin  50-5  to  RUS  Bulletin 
1728F-803.  The  change  in  the  bulletin 
number  and  reformatting  is  necessary  to 
conform  to  RUS'  new  publications  and 
directives  system.  This  bulletin  is 
incorporated  by  reference  in  7  CFR  part 
1728.97.  It  may  be  purchased  from  the 
Superintendent  of  Documents,  P.O.  Box 
371954,  Pittsburgh,  Pennsylvania 
15250-7954. 

The  major  changes  in  the  bulletin  are 
described  below. 

The  bulletin  has  been  separated  into 
19  different  sections  or  categories.  Each 
section  generally  contains  construction 
specifications  related  to  the  category,  an 
index  of  drawings  in  the  section  and 
several  similar  construction  drawings  of 
assemblies  that  are  designed  to  perform 
a  similar  function.  The  revised  bulletin 
also  contains  an  overall  index  and 
general  construction  specifications.  Also 
added  to  the  bulletin  are  additional  new 
tables  displaying  maximum  line  angles 
and  soil  classifications. 

The  drawing  numbers  on  all  the 
modified  drawings  have  been  slightly 
changed.  The  drawing  number  on  each 
new  and  modified  drawing  is  in  a  new, 
unifohn  format  based  on  the  original 
RUS  numbering  scheme  and  format  in 
which  each  character  in  the  number  has 
a  functional  meaning  related  to  the 
contents  of  the  drawings. 

Approximately  64  of  the  154 
construction  drawings  in  previous 
bulletin  50-5  have  been  deleted  in  the 
revised  bulletin.  Each  drawing  was 
eliminated  for  one  or  more  of  the 
following  reasons: 

(a)  There  is  a  conflict  in  the 
permissible  line  angles  between  the 
primary  conductor  supports  and  the 
neutral  conductor  supports; 

(b)  The  assembly  is  comprised  of 
materials  no  longer  contained  in 


Information  Publication  202-1,  "List  of 
Materials  Acceptable  for  Use  on 
Systems  of  RUS  Electrification 
Borrowers"; 

(c)  The  assembly  or  assemblies  have 
been  renumbered  and  reorganized  and 
included  in  the  revised  bulletin  as  a 
new  drawing; 

(d)  The  assembly  design  is  no  longer 
acceptable  as  a  RUS  construction 
standard  for  mechanical  strength  or 
clearance  reasons; 

(e)  The  drawing  is  redundant  of 
another  similar  drawing  and  thus  not 
needed  or  useful; 

(f)  The  assembly  design  is  no  longer 
preferred  or  commonly  used;  or 

(g)  The  drawing  contains  construction 
instructions  or  details  that  are  no  longer 
applicable  to  RUS  construction 
standards. 

Corrections  or  modifications  were 
made  to  the  approximately  90  remaining 
drawings  of  the  bulletin.  Each  revised 
drawing  contains  one  or  more  of  the 
following  changes: 

(a)  Each  drawing  was  given  a  new, 
shorter,  simpler,  and  more  uniform 
drawing  title  or  name; 

(b)  The  primary  system  voltage  of 
"24.9/14.4  kV"  and  the  number  of 
primary  phases  were  drawn  in  a 
uniform  place  in  the  title  block  on  each 
drawing  where  this  information  is 
relevant; 

(c)  The  number  (quantity)  of  locknuts 
is  shovm  in  the  material  list  of  all  the 
drawings  that  have  these  items; 

(d)  The  revised  drawings  specify  that 
crossarms  be  generally  installed  1  foot, 
6  inches  from  the  top  of  the  pole  to 
utilize  the  new  predrilled  hole 
arrangement  in  the  new  RUS  standard 
pole  drilling  guide; 

(e)  The  new  drawings  depict  the  use 
of  4V4-inch  primary  deadend  insulators 
instead  of  6-inch  deadend  insulators  as 
shown  on  the  previous  drawings; 

(0  New  technical  information,  defined 
as  "design  parameters"  was  added  to 
the  title  blocks  on  most  of  the  drawings. 
These  design  parameters  include 
maximum  line  angles  (referenced  to  the 
new  tables),  maximum  longitudinal, 
transverse  or  unbalanced  loads, 
maximum  working  load,  or  maximum 
holding  power.  This  new  technical 
information  defines  and  usually  limits 
the  physical  applications  of  the 
assembly  units  shown  on  the  drawings: 
and 

(g)  Several  of  the  revised  drawings 
contain  new  advisory  notes,  technical 
information,  and  references  to  other 
drawings. 

There  are  approximately  84  new 
drawings.  Many  of  thes?  new  drawings 
are  of  construction  assemblies  from  the 


previous  bulletin  that  have  been 
modified  as  appropriate,  renumbered, 
and  reorganized.  C3ther  new  drawings 
were  added  to  exhibit  one  or  more  of  the 
following: 

(a)  The  application  of  post-typ>e 
insulators; 

(b)  Construction  guides  and  design 
details: 

(c)  New  equipment  and  new  design; 
and 

(d)  Details  of  subassembly  units. 

A  few  new  drawings  were  added  to 
replace,  with  modifications  as  required, 
needed  drawings  or  assemblies  that 
were  deleted  from  the  previous  bulletin 
for  the  reasons  previously  given. 

Comments 

On  August  26,  1997,  RUS  published 
a  proposed  rule  in  the  Federal  Register, 
Vol.  62,  No.  165.  Comments  were 
received  from  two  parties. 

The  first  party,  a  distribution 
borrower  of  RUS,  made  three  comments. 
The  first  comment  pointed  out  a  minor 
technical  error  on  one  of  the  drawings 
that  RUS  subsequently  corrected.  The 
second  comment  pointed  out  the 
absence  of  platforms  for  large 
transformer  banks  which  is  not  a  RUS 
standard  and  has  not  been  a  standard  for 
over  30  years.  The  final  comment 
regarded  a  preference  size  of  conduit  on 
a  service  entrance  drawing.  Since  this 
third  comment  refers  to  a  guide  drawing 
and  not  a  RUS  specification,  no  changes 
are  necessary  to  accommodate  the 
preference  of  the  commenter. 

The  second  set  of  approximately  30 
comments  was  received  from  a 
consulting  engineering  firm.  Four 
comments  were  general  in  nature 
regarding  the  National  Electrical  Safety 
.  Code,  the  size  of  the  openings  on 
clevises,  crossarm  loading  and 
groimding  assemblies.  No  response  for 
the  above  comments  were  called  for  nor 
needed. 

The  commenter  pointed  out  minor 
technical,  drafting,  or  typographical 
errors  or  improvements  on  several 
drawings.  As  a  result  of  these  comments 
the  following  21  drawings  were 
corrected: 


VA4.1 

VB4.1 

VC1.41L 

VC2^L 

VC4.1 

VC4.2L 

VC5.11G 


VD2.91L 

VD4.1 

VD4.1L 

E1.1 

E1.01 

E2.1 

E2.3G 


E3.1 

E4.1L 

F1.XX 

F2.XX 

F3.XX 

F6.6 

VQ.41 


Based  on  the  comments  given, 
drawing  M2.1G  was  eliminated. 

This  commenter  suggested  the 
addition  of  notes  on  several  drawings, 
where  relevant,  regarding  maximum 
transverse  loading  for  conductors. 


clearances  from  poles  of  conductors  on 
swing  angles,  separation  of  conductors 
on  double-circuit  assembfies,  helix 
sizes,  torques  and  depths  on  anchor 
drawings,  right-of-way  clearing  details, 
and  lead  lengths  on  surge  arresters.  The 
commenter  also  suggested  the  addition 
of  logs  anchors,  elimination  of  rock 
anchors,  replacement  of  swamp 
anchora,  and  minor  design  changes  on 
certain  oil  circuit  recloser,  auto- 
transformer  and  switch  drawings.  Each 
of  the  above  comments  was  thoroughly 
reviewed  and  considered.  RUS 
determined  that  each  of  the  suggestions 
immediately  above,  which  describe  the 
commenter's  construction  preferences 
on  some  assembly  vmits,  are  technically 
correct.  Likewise,  the  RUS  version  of 
the  assemblies  is  technically  sound.  In 
the  interest  of  staying  consistent  with 
previous  RUS  standard  assembly  units, 
RUS  did  not  change  any  of  these 
drawings  as  suggested. 

The  commenter  also  suggested  that 
drawing  VD6.91  was  technically  wrong, 
that  "silts"  should  be  eliminated  from 
some  soil  classifications  in  Table  F,  and 
that  the  ground  connections  on  two  of 
the  transformer/meter  connection 
schematics  was  incorrect.  RUS  reviewed 
these  comments  very  carefully  and 
determined  that  the  RUS  drawings  are 
correct  and  that  the  comments  were 
incorrect.  Thus,  no  changes  were  made 
to  these  drawings. 

List  of  Subjects  in  7  CFR  Part  1728 

Electric  power.  Incorporation  by 
reference.  Loan  programs-energy.  Rural 
areas. 

For  reasons  set  out  in  the  preamble, 
RUS  is  amending  7  CFR  part  1728  as 
follows: 

PART  1728— ELECTRIC  STANDARDS 
AND  SPECIFICATIONS  FOR 
MATERIALS  AND  CONSTRUCTION 

1.  The  authority  citation  for  part  1728 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  901  et  seq.,  1921  et 
seq.;6941  et  seq.]. 

2.  Section  1728.97(b)  is  amended  by 
removing  the  entry  for  Bulletin  50-5 
and  adding  to  the  Ust  of  bulletins,  in 
numerical  order,  the  entry  for  Bulletin 
1728F-803,  to  read  as  follows: 

§  1 728.97    Incorporation  t)y  reference  of 
electric  standards  and  specifications. 

***** 

(b)  Ust  of  Bulletins. 

***** 

Bulletin  1728F-803,  Specifications 
and  Drawings  for  24.9/14.4  kV  Line 
Construction  (October  1998). 


Dated:  December  18, 1998. 
Jill  Long  Thompson, 
Under  Secretary.  Rural  Development. 
|FR  Doc.  98-34493  Filed  12-30-98;  8:45  am] 
BILUNQ  COOE  MIO-IS-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Pans  77  and  91 
[Doclcet  No.  92-076-2] 
RIN  0579-AA53 

Tuberculosis  In  Captive  Cervids 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  We  are  amending  the 
regulations  concerning  tuberculosis  and 
the  interstate  movement  of  animals  by 
adding  provisions  regarding  testing, 
identification,  and  interstate  movement 
of  captive  cervids,  such  as  deer  and  elk. 
We  are  also  amending  the  regulations 
concerning  exportation  of  animals  and 
animal  products  to  require  that,  to  be 
eUgible  for  export,  captive  cervids  be 
accompanied  by  a  certificate  stating  that 
they  have  tested  negative  for 
tuberculosis  within  90  days  prior  to 
export.  Captive  cervids  have  been 
determined  to  be  a  source  of 
tuberculosis  infection.  These 
amendments  are  necessary  to  help 
prevent  the  spread  of  tuberciilosis  and 
facilitate  the  eradication  of  tuberculosis 
in  livestock  in  the  United  States. 
EFFECTIVE  DATE:  The  incorporation  by 
reference  of  the  publication  listed  in  the 
rule  is  approved  by  the  Director  of  the 
Federal  Register  February  1, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Joseph  VanTiem,  Senior  Staff 
Veterinarian,  National  Animal  Health 
Programs,  VS,  APHIS,  4700  River  Road, 
Unit  43,  Riverdale,  MD  20737-1231, 
(301)  734-7716. 
SUPPLEMENTARY  INFORMATION: 

Background 

Bovine  tuberculosis  is  a  contagious, 
infectious,  and  communicable  disease 
caused  by  Mycobacterium  bovis.  It 
affects  cattle,  bison,  deer,  elk,  and  other 
species,  including  humans.  Bovine 
tuberculosis  in  infected  animals  and 
humans  manifests  itself  in  lesions  of  the 
lung,  bone,  and  other  body  parts,  causes 
weight  loss  and  general  debiUtation,  and 
can  be  fatal. 

The  regulations  in  9  CFR  part  77 
restrict  the  interstate  movement  of  cattle 
and  bison  to  help  prevent  the  interstate 
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I  pread  of  bovine  tuberculosis.  On  April 
'  .  1996,  we  published  in  the  Federal 
Register  (61  FR  14982-14999,  Docket 
Mo.  92-076-1)  a  proposal  to  amend  the 
I  egulations  by  dividing  9  CFR  part  71 
i  ato  two  subparts:  "Subpart  A — Cattle 
I  nd  Bison"  and  a  new  "Subpart  B — 
I  !aptive  Cendds."  As  proposed, 
■  Subpart  A— Cattle  and  Bison" 
contained  the  regulations  currently  in 

J  art  71  plus  a  new  §  77.7,  "Cleaning  and 
isinfection  of  premises,  conveyances, 
i  nd  materials,"  regarding  the  cleaning 
I  nd  disinfection  of  premises, 
onveyances,  and  materials  used  in  the 
:  aterstate  movement  of  tuberculous 
(  attle  or  bison.  Proposed  "Subpart  B — 
I  )aptive  Cervids"  added  provisions 
onceming  testing,  identification,  and 
aterstate  movement  of  captive  cervids 
1 0  help  prevent  the  interstate  spread  of 
I  uberculosis  and  facilitate  the 
padication  of  tuberculosis  in  livestock 

the  United  States.     

The  regulations  in  9  CFR  part  91 
ioncem  exportation  of  animals  and 
animal  products.  We  proposed  to  amend 
part  91  to  require  that  captive  cervids 
test  negative  for  tuberculosis  within  90 
days  prior  to  export. 

We  solicited  comments  concerning 
I  lur  proposal  for  60  days  ending  Jime  3, 
:  996.  We  received  15  comments  by  that 
date.  They  were  firom  industry 
iissociations,  veterinarians,  wildlife 
i  ssociations,  deer  and  elk  producers,  a 
State  animal  health  commission,  and 
6ther  individuals.  One  comment 
!  upported  the  proposal  without  change, 
1  wo  comments  opposed  the  proposed 
1  ule,  and  12  comments,  while  generally 
I  upporiive,  requested  specific  changes 
I  D  the  proposed  rule.  All  of  the 
I  omments  concerned  the  proposed  new 
!  ubpart  B  to  part  11.  The  comments  are 
discussed  below  by  topic. 

^enriew  of  Proposed  Regulations 

As  stated  previously,  oiu  proposed 
Subpart  B— Captive  Cervids"  covered 
(testing,  identification,  and  interstate 
]  Qovement  of  captive  cervids.  The 
turpose  of  the  proposed  regulations  was 
0  help  prevent  the  interstate  spread  of 
tuberculosis  and  facilitate  the 
eradication  of  tuberculosis  in  livestock 
the  United  States. 

Generally,  we  proposed  that  a  captive 
(iervid  could  not  be  moved  interstate 
I  nless  it  had  tested  negative  to  an 
I  ifficial  tuberculosis  test,  or  was  being 
I  Boved  directly  to  slaughter  or  to  be 
I  lecropsied.  We  proposed  to  require  a 
])ennit  for  the  interstate  movement  to 
i  laughter  or  necropsy.  We  also  proposed 
]irocedures  for  applying  and 
interpreting  official  tuberculosis  tests, 
]irocedures  for  cleaning  and  disinfecting 
( onveyances  and  materials  used  to 


move  tuberculous  captive  cervids 
interstate,  and  procediu«s  for  the 
quarantine  of  herds  considered  to  be  at 
high  risk  for  tuberculosis  (for  example, 
herds  found  to  contain  a  captive  cendd 
that  responds  to  an  official  tuberculosis 
test,  that  shows  lesions  suggestive  of 
tuberculosis  at  slaughter,  that  is  found 
to  be  infected  with  tuberculosis,  or  that 
has  been  exposed  to  tuberculosis). 

In  addition,  we  proposed  to  establish 
a  herd  accreditation  program  for  captive 
cervid  herds,  similar  to  the  one  we  have 
for  cattle  and  bison  herds.  Under  that 
program,  participating  herd  owners 
would  be  subject  to  progressively  less 
restrictive  requirements  for  moving  their 
captive  cervids  interstate,  as  long  as 
regular  testing  of  their  entire  herd  at 
prescribed  intervals  continued  to  show 
no  evidence  of  tuberculosis  in  the  herd. 
The  reduced  restrictions  were  based  on 
the  captive  cervids  coming  from  a  herd 
with  a  history  of  testing  negative  for 
tuberculosis.  The  main  purpose  of  the 
proposed  herd  accreditation  program 
was  to  provide  a  systematic  approach 
towards  eradication  of  tuberculosis  fit)m 
U.S.  captive  cervid  herds. 

In  general,  we  proposed  three  classes 
of  herds  under  the  herd  accreditation 
program.  We  explained  in  the  proposed 
rule  that  participation  in  the  program 
would  be  voluntary.  However,  interstate 
movement  would  be  easier  for  an 
animal  from  a  participating  herd.  A 
captive  cervid  could  be  moved  interstate 
from  a  non-participating  (unclassified) 
herd,  or  a  herd  that  had  not  yet  achieved 
classification  imder  the  program,  only 
if:  (1)  The  captive  cervid  had  tested 
negative  to  two  official  tuberculosis 
tests  conducted  no  less  than  90  days 
apart;  (2)  the  second  test  was  conducted 
within  90  days  prior  to  the  date  of 
movement;  and  (3)  the  captive  cervid 
was  isolated  from  all  other  animals 
diuing  the  testing  period  (from  the  time 
of  the  first  test  to  interstate  movement). 

The  three  classes  of  herds  we 
proposed  were  accredited,  qualified, 
and  monitored  herds.  Accredited  herd 
classification  indicated  the  greatest 
assurance  of  a  herd's  freedom  from 
tuberculosis.  To  be  classified  as  an 
"accredited"  herd,  all  captive  cervids  in 
the  herd  eligible  for  testing  must  have 
tested  negative  to  at  least  three 
consecutive  official  tuberculosis  tests, 
conducted  approximately  annually. 
Once  the  herd  was  classified  as 
accredited,  it  could  maintain  that  status 
if  all  captive  cervids  eligible  for  testing 
in  the  herd  tested  negative  to  an  official 
tuberculosis  test  conducted 
approximately  every  2  years.  Captive 
cervids  from  accredited  herds  would  not 
have  to  be  tested  individually  prior  to 
interstate  movement.  Before  reaching 


accredited  herd  status,  a  herd  could  be 
classified  as  a  "qualified"  herd  if  all 
captive  cervids  eligible  for  testing  in  the 
herd  tested  negative  to  one  official 
tuberculosis  test.  Captive  cervids  fit)m 
qualified  herds  would  have  to  test 
negative  to  one  official  tuberculosis  test 
within  90  days  prior  to  interstate 
movement.  "Monitored"  herd 
classification  was  included  in  the 
proposal  mainly  to  accommodate 
captive  cervid  herds  that  are  difficult  to 
test  on  a  whole  herd  basis  because  of 
their  size  or  the  conditions  of  their 
captivity  (such  as  captive  cervids  raised 
under  range  conditions).  We  proposed 
that  a  herd  could  be  classified  as  a 
monitored  herd  if  slaughter  records 
were  sufficient  to  ensure  that 
tuberculosis  infection  at  a  prevalence 
level  of  2  percent  or  more  would  be 
detected  with  a  confidence  level  of  95 
percent.  As  with  captive  cervids  from 
qualified  herds,  captive  cervids  from 
monitored  herds  would  have  to  test 
negative  to  one  official  tuberculosis  test 
within  90  days  prior  to  interstate 
movement. 

This  final  rule  makes  numerous 
changes  to  the  proposed  rule  in 
response  to  the  comments  received. 
However,  the  basic  structure  of  the 
proposed  regulations,  as  outlined  above, 
has  not  been  changed.  In  the  remainder 
of  this  preamble,  we  will  discuss  each 
section  of  the  proposed  regulations  in 
more  detail  and  the  changes  this  final 
rule  makes  to  those  proposed  sections. 

First,  we  would  like  to  give  some 
backgix>und  on  some  of  the  changes 
made  in  this  final  rule  based  on  public 
comments  concerning  recommendations 
made  by  the  United  States  Animal 
Health  Association  (USAHA) 
Tuberculosis  Committee  (the 
Committee). 

In  the  preamble  to  the  proposed  rule 
we  stated  that  the  proposed  subpart  B 
for  captive  cervids  was  modeled  after 
the  regulations  in  part  71  for  cattle  and 
bison,  and  after  the  Uniform  Methods 
and  Rules — Bovine  Tuberculosis 
Eradication  (UMR  for  tuberculosis).  The 
UMR  for  tuberculosis  sets  forth  the 
tuberculosis  eradication  program  for 
cattle  and  bison  and  is  incorporated  by 
reference  into  part  11  of  the  Code  of 
Federal  Regulations.  On  May  15, 1994. 
the  Animal  and  Plant  Health  Inspection 
Service  (APHIS)  approved  an  addendum 
to  the  UMR  for  tuberculosis  (the 
addendum)  that  included  the  provisions 
for  interstate  movement  of  captive 
cervids.  These  UMR  addendum 
provisions  covering  interstate  • 
movement  of  captive  cervids  were 
contained  in  our  proposed  rule.  The 
Committee  and  other  inter  tested  parties 
periodically  review  the  UMR  for 
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tuberculosis  in  cattle  and  bison  and  the 
addendiun  for  captive  cervids  and  will 
reconunend  changes  to  these  documents 
to  APHIS.  APHIS  evaluates  all 
reconunended  changes  to  the  UMR  for 
tuberculosis  and  will  adopt 
leconunendations  that  further  program 
goals  and  objectives. 

Since  publication  of  the  proposed 
rule,  APHIS  has  adopted  a  number  of 
changes  recommended  by  the 
Committee  and  has  incorporated  them 
into  the  addendum  for  captive  cervids. 
In  fact,  APHIS  has  adopted  all  of  the 
recommendations  proposed  by  the 
Committee  in  1995  and  1996,  with  one 
exception,  a  recommendation 
concerning  surveyed  herd  status 
(discussed  later  in  this  document). 
These  adopted  recommendations  have 
been  incorporated  into  the  May  20, 
1997,  UMR  addendiun  for  tuberculosis 
in  captive  cervids. 

Some  commenters  specified  certain 
Committee  recommendations  that  they 
suggested  be  included  in  this  final  rule. 
A  number  of  commenters  requested  that 
all  such  recommendations  be  included 
in  the  final  rule.  APHIS  concurs  in  large 
part  with  these  suggestions.  Since  the 
drafting  of  the  addendum,  many  captive 
cervid  herd  owners  have  been 
voluntarily  complying  with  the 
provisions  in  the  addendimi  for  captive 
cervids  concerning  testing  and  interstate 
movement.  Changes  to  the  addendum 
are  based  on  experience  in  using  the 
official  tuberculosis  tests  in  these 
captive  cervid  herds  as  well  as 
experience  in  applying  the  quarantines 
and  testing  protocols  for  interstate 
movement.  These  changes  to  and 
applications  of  the  addendiun  have 
proven  to  be  very  effective  and  valuable. 
Accordingly,  in  order  to  incorporate  the 
most  current  understanding  of 
tuberculosis  in  captive  cervids  into  the 
appUcable  provisions,  this  final  rule 
will  include  changes  based  on  those 
recommendations  of  the  Committee  in 
1995  and  1996  that  have  been  adopted 
by  APHIS  for  the  UMR  addendum  for 
tuberculosis  in  captive  cervids. 

In  addition,  we  proposed  to 
incorporate  by  reference  the  addendum 
for  tuberculosis  in  captive  cervids  in  the 
definition  of  "Uniform  Methods  and 
Rules — Bovine  Tuberculosis 
Eradication"  in  §  77.1.  Incorporating  the 
addendum  by  reference  into  9  CFR  part 
77  would  give  the  provisions  in  the 
addendum  the  force  and  effiect  of 
regulations.  However,  in  this  final  rule, 
we  are  not  incorporating  the  addendum 
by  reference  into  the  regulations.  As 
stated  previously,  the  addendum  has 
been  modified  each  year  since 
publication  of  the  proposed  rule.  APHIS 
is  again  in  the  process  of  revising  the 


addendum  to  add  changes  based  on 
recommendations  by  the  Committee  and 
other  interested  parties  since  1996. 
Since  APHIS  is  continuing  to  evaluate 
changes  to  the  addendum,  we  do  not 
believe  it  is  appropriate  at  this  time  to 
incorporate  the  addendum  by  reference. 
As  revisions  to  the  addendum  are 
completed,  we  will  reevaluate  the 
benefits  of  incorporating  the  addendum 
for  tuberculosis  in  captive  cervids  by 
reference  in  9  CFR  part  77.  Copies  of  the 
current  edition  of  the  UMR  for 
tuberculosis  and  the  addendum  for 
tuberculosis  in  captive  cervids  can  be 
obtained  by  writing  to  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

Changes  to  the  Proposed  Rule 

Following  is  a  discussion  of  all 
changes  we  are  making  to  the  proposed 
rule.  The  changes  are  discussed  by 
section.  Most  changes  are  based  on 
comments;  a  few  are  to  improve  clarity 
and  consistency.  The  basis  for  each 
change  is  indicated. 

Section  77.8  Definitions 

We  proposed  §  77.8  to  establish 
definitions  of  terms  used  throughout  the 
subpart  for  captive  cervids.  We  are 
making  a  number  of  changes  to  these 
definitions,  as  follows. 

Definition  of  Accredited  Herd 

In  proposed  §  77.8,  an  accredited  herd 
was  defined  as  one  that  has  tested 
negative  to  at  least  three  consecutive 
official  tuberculosis  tests  conducted  at 
10-14  month  intervals.  Commenters 
said  that  the  Committee  recommended 
that  we  revise  the  proposed  testing 
schedule  to  allow  the  tests  to  be 
conducted  at  9-15  month  intervals  in 
order  to  give  herd  owners  more  leeway 
in  determining  when  to  conduct  their 
whole  herd  tests.  This  recommendation 
was  made  because  a  more  flexible 
testing  schedule  is  necessary  to 
accommodate  the  seasonal  cycles  of 
cervids.  Captive  cervid  owners  should 
be  given  the  flexibility  to  ensure  they 
are  not  testing  female  captive  cervids 
that  are  in  the  late  stages  of  pregnancy, 
risking  harm  to  the  fetus.  This  means 
the  best  time  to  test  females  is  usually 
December  and  January  (after  breeding, 
but  still  early  in  the  pregnancy). 
However,  the  best  time  to  test  male 
captive  cervids  is  usually  April  or  May, 
after  they  have  lost  their  antlers.  This 
minimizes  injuries  and  deaths  during 
their  handling.  We  agree  that  a  9-15 
month  interval  for  testing  for  accredited 
herd  status  would  be  beneficial  for  herd 
owners,  and  would  not  compromise  the 
integrity  of  the  whole  herd  test. 
Therefore,  in  this  final  rule,  the 


definition  for  accredited  herd  states  that 
tests  for  herd  accreditation  may  be 
conducted  at  9-15  month  intervals.  We 
have  made  the  same  change  in  §  77.12, 
which  concerns  interstate  movement 
from  accredited  herds. 

We  are  also  making  another  related 
change  in  §  77.12,  which  contains  the 
provisions  for  accredited  herd  status. 
Proposed  §  77.12,  paragraph  (d),  stated 
that,  to  maintain  accredited  herd  status, 
the  herd  must  test  negative  to  an  official 
tuberculosis  test  within  22-26  months 
bom  the  anniversary  date  of  the  third 
consecutive  test  wiUi  no  evidence  of 
tuberculosis  disclosed.  For  the  same 
reasons  discussed  above  for  changing 
the  testing  schedule  to  achieve 
accredited  herd  status,  we  are  revising 
the  testing  schedule  in  paragraph  (d)  for 
maintaining  accredited  herd  status.  We 
will  require  instead  that  the  herd  test 
negative  to  an  official  tuberculosis  test 
within  21-27  months  from  the 
anniversary  date  of  the  third 
consecutive  test. 

Definition  of  Accredited  Veterinarian 

We  proposed  to  include  a  definition 
in  §  77.8  for  "accredited  veterinarian." 
The  proposed  definition  was  consistent 
with  the  definition  for  accredited 
veterinarian  in  §  77.1  of  the  regulations. 
The  proposed  definition  was,  however, 
inconsistent  with  the  definition  for 
accredited  veterinarian  in  9  CFR  part 
160,  "Accreditation  of  Veterinarians  and 
Suspension  or  Revocation  of  Such 
Accreditation."  The  definition  of 
accredited  veterinarian  in  part  160  is  the 
correct  definition.  Therefore,  we  are 
changing  the  definition  in  §  77.8  to  be 
consistent  with  the  definition  in  part 
160.  We  are  also  similarly  revising  the 
definition  in  §  77.1.  The  definition  will 
read  as  follows: 

Accredited  veterinarian.  A 
veterinarian  approved  by  the 
Administrator  in  accordance  with  the 
provisions  of  part  161  of  subchapter  J  to 
perform  functions  specified  in 
subchapters  B,  C,  and  D  of  this  chapter. 

Definition  of  Captive  Cervid 

We  are  making  a  change  to  the 
definition  in  §  77.8  of  "captive  cervid." 
A  few  commenters  said  that  it  is  unclear 
exactly  what  animals  are  covered  under 
the  term  "cervid."  The  proposed 
definition  of  "captive  cervid"  states  that 
a  cervid  would  include  all  species  of 
deer,  elk,  and  moose.  In  response  to 
comments,  the  definition  of  captive 
cervid  in  this  final  rule  clarifies  that  all 
members  of  the  family  Cervidae  will  be 
considered  cervids  under  this  rule. 

We  are  also  making  a  related  change 
to  the  rest  of  subpart  B.  A  few 
commenters  stated  that  parts  of  the 
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Broposed  regulations  could  be  read  to 
pply  to  wild  cervids.  The  intention  of 
the  proposal  was  that  the  regulations 
E  pply  only  to  captive  cervids.  A  captive 
t  ervid  was  defined  in  proposed  §  77.8  as 
t  eing  "All  species  of  deer,  elk,  and 
t  loose  raised  or  maintained  in  captivity 
I  }r  the  production  of  meat  and  other 
B  gricultiual  products,  for  sport,  or  for 
exhibition. .  .  ."hi  addition,  we 
teUeved  that  we  used  the  term  "captive 
c  ervid"  throughout  the  proposed  rule  as 
c  ften  as  necessary  to  make  it  clear  that 
I  le  rule  only  applied  to  captive  cervids. 
I  [owever,  we  did  not  use  the  word 
'  captive"  every  single  time  we  used  the 
\  irord  "cervad."  To  be  certain  that  our 
t  itention  is  imderstood,  we  are 
I  splacing  the  term  "cervid"  with  the 
t  jrm  "captive  cervid"  every  time  that  it 
I  ppears. 

We  are  also  revising  the  definition  of 
'  captive  cervid"  in  9  CFR  part  50, 
(  onceming  indemnity  for  animals 
(  estroyed  because  of  tuberculosis.  In  an 
i  iterim  rule  published  in  the  Federal 

[er  on  June  24, 1998  (63  FR  34259- 
264,  Docket  No.  98-033-1),  we  stated 
at  we  were  considering  adding  a 
efinition  of  captive  cervid  to  part  77, 
tiad  that  if  we  did,  we  proposed  to 
I  evise  the  definition  of  captive  cervid  in 
I  lart  50  to  be  consistent  with  part  77.  We 
t  sceived  two  comments  on  the  interim 
I  ule,  and  neither  one  objected  to  the 
I  iroposal  to  revise  the  definition  of 
t  aptive  cervid  in  part  50.  Therefore,  this 
f  Jial  rule  revises  the  definition  of 
c  aptive  cervid  in  part  50  to  make  it  the 
E  ame  as  the  definition  this  final  rule 
E  dds  to  part  77. 

i  \ddition  of  Definition  for  Designated 
'.  "uberculosis  Epidemiologist 

In  several  places  throughout  the 
I  reposed  rule,  we  delegated  to  the  State 
!  nd/or  regional  tuberculosis 
E  pidemiologist  the  authority  to  make 
(  ecisions  concerning  the  use  and 
i  Qterpretation  of  diagnostic  tests  and  the 
I  lanagement  of  affected  herds.  The 
( lommittee  recommended  that  we  add  a 
( irovision  for  a  designated  tuberculosis 
E  pidemiologist  (DTE)  who  is  specially 
t  rained  in  tuberculosis  epidemiology, 
E  nd  that  these  authorities  be  delegated 
1 3  the  DTE. 

In  response  to  this  recommendation, 
I  re  have  incorporated  provisions  for  a 
[  TE  into  our  tuberculosis  eradication 
I  Togram  by  identifying  epidemiologists 
I  rho  are  trained  in  tuberculosis 
I  pidemiology  as  DTE's.  A  DTE  is 
I  (sponsible  for  determining  the  scope  of 
!  pidemiological  investigations,  assisting 
i  1  developing  individual  herd  plans, 
i  nd  coordinating  tuberculosis 
s  Ltrveillance  and  eradication  programs 
t  dthin  a  particular  geographic  area. 


Previously,  we  relied  primarily  on  the 
regiouEtl  tuberculosis  epidemiologists, 
who  are  specially  trained  in 
tuberculosis  epidemiology,  to  perform 
these  responsibihties.  We  currently 
have  only  four  regional  tuberculosis 
epidemiologists.  Because  the  voliune  of 
responsibihties  is  high,  we  proposed 
that  State  epidemiologists  share  these 
responsibilities.  State  epidemiologists 
may  not  be  specially  trained  in 
tuberculosis  epidemiology,  but  typically 
have  more  general  knowledge.  We  agree 
with  the  Committee  that  authorizing 
DTE's  identified  by  APHIS  as  having 
expertise  in  tuberculosis  epidemiology 
will  help  ensiue  that  there  is  an 
adequate  number  of  epidemiologists  to 
perform  the  required  responsibilities. 
Regional  tuberculosis  epidemiologists 
(employed  by  APHIS)  are  now  also 
DTE's  for  their  region.  Some  States  have 
additional  DTE's  (employed  by  the 
State)  due  to  the  volume  of 
responsibihties  in  that  State. 

We  also  agree  that  the  authority  to 
make  decisions  concerning  the  use  and 
interpretation  of  diagnostic  tests  and  the 
management  of  affected  herds  should  be 
given  to  the  DTE.  In  this  final  rule,  we 
fire  adding  a  definition  for  the  DTE  to 
read  as  follows: 

Designated  tuberculosis  epidemiologist 
(DTE).  An  epidemiologist  designated  by 
APHIS  to  make  decisions  concerning  the  use 
and  interpretation  of  diagnostic  tests  and  the 
management  of  affected  herds  under  this 
subpart. 

We  are  also  replacing  "State  and/or 
regional  tuberculosis  epidemiologist" 
with  "DTE"  each  time  it  appeared  in  the 
proposed  rule.  In  one  place, 
§  77.11(b)(4)(iii),  the  proposed  rule  gave 
test  interpretation  authority  to 
cooperating  State  or  Federal  animal 
health  officials.  This  final  rule  gives  that 
authority  to  the  DTE.  Further,  in 
§  77.11(a)(2),  we  are  adding  a  provision 
for  the  DTE  to  make  judgments 
concerning  the  interpretation  of  the 
single  cervical  tuberculin  (SCT)  test.  In 
§  77.16(e),  we  are  adding  a  provision  for 
the  DTE  to  make  judgments  concerning 
further  testing  of  a  herd  that  has 
received  captive  cervids  from  an 
affected  herd.  These  changes  are 
discussed  later  in  this  document. 

Definition  of  Exposed  Captive  Cervid 

The  proposed  rule  included  a 
definition  in  §  77.8  of  "exposed  captive 
cervid"  to  mean  any  captive  cervid  that 
has  been  exposed  to  tuberculosis  by 
reason  of  associating  with  tuberculous 
captive  cervids,  cattle,  or  bison.  One 
commenter  said  that  we  should  also 
consider  a  captive  cervid  exposed  to 
tuberculosis  by  reason  of  associating 
with  any  species  of  tuberculous 


livestock.  We  agree  with  the  commenter 
that  hvestock  other  than  captive  cervids, 
cattle,  or  bison  can  transmit  tuberculosis 
to  captive  cervids.  Further,  captive 
cervids  in  mixed  herds  (including 
noncervids,  such  as  antelopes,  llamas, 
or  other  species)  are  at  a  risk  of 
contracting  tuberculosis  from  types  of 
animals  other  than  captive  cervids, 
cattle,  or  bison.  Therefore,  this  final  rule 
defines  "exposed  captive  cervid"  as  any 
captive  cervid  exposed  to  tuberculosis 
by  reason  of  associating  with 
tuberculous  captive  cervids,  cattle, 
bison,  or  other  livestock.  In  conjunction 
with  this  change,  we  have  changed  the 
requirements  for  additions  to  classified 
herds  in  proposed  §§  77.12(c)(4). 
77.13(c)(4).  and  77.14(c)(4).  The 
proposed  rule  stated  that  a  captive 
cervid  to  be  added  to  a  classified  herd 
must  not  have  been  exposed  during  the 
90  days  prior  to  its  movement  to  a 
captive  cervid  from  a  herd  with  a  lower 
classification  status  than  its  own.  This 
final  rule  adds  that  the  captive  cervid  to 
be  added  must  also  not  have  been 
exposed  to  any  tuberculous  livestock 
during  the  same  90  day  period.  We  are 
also  adding  a  definition  of  "livestock" 
to  §  77.8.  This  is  discussed  below.. 

We  are  also  making  another  changr  to 
the  definition  of  exposed  captive  cervid 
for  clarity.  The  proposed  definition  of 
exposed  captive  cervid  used  the  term 
"tuberculous."  The  definition  of 
tuberculous,  as  revised  later  in  this 
document,  includes  the  concept  of 
exposed  Uvestock.  Therefore,  using  the 
word  "tuberculous"  in  the  definition  of 
exposed  cervid  is  misleading.  We  are 
removing  the  word  "tuberculous"  from 
the  definition  of  exposed  captive  cervid. 
In  this  final  rule,  the  definition  will  read 
that  an  exposed  captive  cervid  is  any 
captive  cervid  that  has  been  exposed  to 
tuberculosis  by  reason  of  associating 
with  captive  cervids,  cattle,  bison,  or 
other  livestock  from  which  M.  bovis  has 
been  isolated. 

Addition  of  Definition  of  Livestock 

We  are  adding  a  definition  of 
livestock  to  the  new  subpart  B  in  part 
77.  In  an  interim  rule  effective  and 
published  in  the  Federal  Register  on 
July  24. 1995  (60  FR  37804-37810, 
Docket  No.  94-133-1).  we  added  a 
definition  of  hvestock  to  9  CFR  part  50, 
"Animals  Destroyed  Because  of 
Tuberculosis."  In  an  interim  rule 
effective  and  pubUshed  in  the  Federal 
Register  on  February  23,  1998  (63  FR 
8837-8840,  Docket  No.  97-062-1).  we 
added  the  same  definition  of  livestock 
to  §  77.1  (subpart  A  under  this  final 
rule),  concerning  cattle  and  bison.  The 
definition  we  added  to  parts  50  and  77 
reads: 
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Livestock.  Cattie,  bison,  cervids,  swdne, 
dairy  goats,  and  other  hoofed  animals  (such 
as  llamas,  alpacas,  and  antelope)  raised  or 
maintained  in  captivity  for  the  pnxluction  of 
meat  and  other  products,  for  sport,  or  for 
exhibition. 

Because  of  the  addition  of  Uvestock  to 
the  definition  of  "exposed  captive 
cervid,"  and  to  be  consistent  with  the 
regulations  in  part  50  and  subpart  A  of 
part  77,  for  cattle  and  bison,  we  are 
adding  this  same  definition  to  subpart 
B,  §  77.8,  concerning  captive  cervids. 

We  are  making  a  related  change  to  the 
proposed  definition  of  "herd." 
Specifically,  §  77.8  of  the  proposed  rule 
defined  "herd"  to  mean  "A  group  of 
captive  cervids  or  a  group  of  captive 
cervids  and  other  hoof  stock  maintained 
on  common  ground,  or  two  or  more 
groups  of  captive  cervids  and  other  hoof 
stock  under  common  ownership  or 
supervision  that  are  geographically 
separated  but  that  have  movement  of 
animals  between  groups  without  regard 
to  health  status.  (A  group  means  one  or 
more  animals.)"  For  consistency,  we  are 
changing  this  definition  by  replacing  the 
term  "hoof  stock"  with  the  term 
"Uvestock."  We  beUeve  the  intent  is  the 
same,  and  that  the  cheinge  is  necessary 
in  order  to  be  consistent  with  the 
terminology  used  in  part  50  and  part  77, 
subpart  A.  for  cattle  and  bison. 

Definition  of  Moved  Directly 

In  the  proposed  rule,  we  defined  the 
term  "moved  directly"  to  mean 
"(m)oved  without  unloading  en  route  if 
moved  in  a  means  of  conveyance,  or 
without  stopping  if  moved  in  any  other 
manner,  and  without  stopover  or 
diversion  to  assembly  points  of  any 
type."  We  defined  this  term  because  we 
proposed  to  require  throughout  the 
subpart  that  captive  cervids  be  "moved 
directly"  to  slaughter,  or  "moved 
directly"  irova  a  classified  herd,  for 
example.  Requiring  in  these  instances 
that  the  captive  cervids  be  moved 
directly,  as  described  above,  would 
minimize  the  risk  of  the  tuberculous 
captive  cervids  spreading  the  disease, 
and  would  minimize  the  risk  of  healthy 
captive  cervids  becoming  diseased  en 
route  to  their  destination  through 
contact  with  tuberculous  animals. 
Several  commenters  were  concerned 
that  the  "moved  directly"  requirement 
would  unduly  restrict  the  ability  for 
owners  to  ship  captive  cervids  long 
distances,  especially  for  herd  additions 
to  classified  herds.  Captive  cervids  may 
need  to  be  unloaded  for  feeding  and  rest 
if  they  are  being  moved  over  an 
extended  period  of  time.  We  agree  with 
commenters  that  the  definition  for 
moved  directly  is  unnecessarily 
restrictive.  As  long  as  the  captive 


cervids  are  isolated  so  that  they  cannot 
mingle  with  any  livestock  other  than  the 
ones  with  which  they  are  being  moved 
(such  as  at  assembly  points  where 
livestock  are  assembled  for  sale),  they 
may  be  safely  unloaded  en  route  to  their 
destination.  Therefore,  the  definition  of 
"moved  directly"  has  been  changed  to 
read  as  follows  in  this  final  rule: 

Moved  directly.  Moved  without  stopping  or 
unloading  at  livestock  assembly  points  of  any 
type.  Captive  cervids  being  moved  directly 
may  be  unloaded  from  the  means  of 
conveyance  while  en  route  only  if  they  are 
isolated  so  that  they  cannot  mingle  with  any 
livestock  other  than  those  with  which  they 
are  being  shipf>ed. 

Definition  of  Negative 

The  proposed  rule  defined  a  negative 
captive  cervid  to  mean  a  captive  cervid 
that  shows  no  response  to  an  official 
tuberculosis  test  or  is  classified  negative 
for  tuberculosis  by  the  testing 
veterinarian  based  upon  history, 
supplemental  tests,  examination  of  the 
carcass,  or  laboratory  results.  One 
commenter  suggested  we  be  more 
specific  about  "laboratory  results." 
Another  commenter  said  that  a  negative 
classification  based  on  anything  oUier 
than  no  response  to  an  official 
tuberculosis  test  should  always  be 
based,  in  part,  on  laboratory  results.  We 
agree  with  the  commenters.  The 
laboratory  analysis  we  require  for 
determining  the  existence  of  M.  bovis  is 
histopathology  and  cultiue  of  selected 
tissues.  Histopathology  involves 
studying  selected  tissue  samples  imder 
a  microscope;  culture  involves 
attempting  to  grow  M.  bovis  bom 
selected  tissues  samples.  In  response  to 
these  comments,  we  are  changing  the 
definition  of  negative  captive  cervid  by 
removing  the  phrase  "or  laboratory 
results"  and  replacing  it  with  the  phrase 
"and  negative  histopathology  and 
culture  of  selected  tissues." 

Definition  of  Reactor 

In  the  proposed  rule,  a  reactor  captive 
cervid  was  defined  to  mean  "Any  cervid 
that  shows  a  response  to  an  official 
tuberculosis  test  and  is  classified  a 
reactor  by  the  testing  veterinarian;  or 
any  suspect  cervid  that  is  classified  a 
reactor  upon  slaughter  or  necropsy  by 
the  USDA  or  State  veterinarian 
performing  or  supervising  the 
necropsy."  We  proposed  to  reclassify  a 
suspect  as  a  reactor  if  evidence  of 
tuberculosis  was  foimd  upon  slaughter 
or  necropsy.  This  would  allow  the 
owner  of  the  captive  cervid  to  collect 
reactor  indemnity  for  the  slaughter  of  a 
reactor  animal.  One  commenter 
recommended  that  a  suspect  only  be 
reclassified  as  a  reactor  if  the  slaughter 


or  necropsy  included  laboratory  follow- 
up.  It  was  our  intention  to  only  allow 
reclassification  if  the  slaughter  or 
necropsy  were  followed  by 
histopathology  and/or  culture  of 
selected  tissues.  It  can  take  several 
months  to  receive  results  of  cultiue 
examination,  while  histopathology 
results  are  often  available  within  a 
week.  For  this  reason,  we  would  not 
necessarily  require  culture  results  before 
we  would  reclassify  a  captive  cervid  as 
a  reactor.  In  response  to  this  comment, 
we  have  revised  the  definition  of  reactor 
in  §  77.8  to  make  it  clear  that  a  suspect 
may  only  be  reclassified  as  a  reactor 
upon  slaughter  or  necropsy  after 
histopathology  and/or  culture  of 
selected  tissues. 

Several  commenters  stated  that  they 
agreed  with  the  provision  for 
reclassifying  suspect  captive  cervids  as 
reactors  in  order  that  ovsrners  may 
receive  reactor  indemnity.  They  pointed 
out.  however,  that  the  same  provision  is 
not  included  in  the  definition  in  part  77 
for  reactor  cattle  and  bison.  We  are 
considering  this  comment.  However, 
because  the  standards  are  different  for 
cattle  and  bison,  we  are  not  making  any 
changes  to  the  regtilations  in  response  to 
this  comment.  If  we  determine  a  similar 
provision  appears  appropriate  for  cattle 
and  bison,  we  will  propose  it  in  a 
separate  document. 

Definition  of  Suspect 

We  proposed  to  define  a  suspect  as  a 
captive  cervid  that  "is  not  negative  to 
any  official  tuberculosis  test  and  that  is 
not  classified  as  a  reactor  by  the  testing 
veterinarian."  One  commenter  pointed 
out  to  us  that  classification  using  the 
blood  tuberculosis  (BTB)  test  is  different 
than  for  other  official  tuberculosis  tests. 
For  this  reason,  we  are  defining  suspect 
in  this  final  rule  as  a  captive  cervid  that 
is  not  negative  to  the  single  cervical 
tubercuUn  (SCT)  test  or  Uie  comparative 
cervical  tuberculin  (CCT)  test,  or  that  is 
classified  by  the  testing  laboratory  as 
equivocal  to  the  BTB  test,  and  that  is  not 
classified  as  a  reactor  by  the  testing 
veterinarian.  We  are  also  revising  the 
definitions  for  "reactor"  and  "negative" 
to  reflect  the  classifications  based  on  the 
BTB  test.  We  are  adding  that,  when 
using  the  BTB  test,  captive  cervids  are 
classified  as  reactors  based  on  an  "M. 
bovis  positive"  classffication  from  the 
testing  laboratory,  and  captive  cervids 
are  classified  as  negative  based  on  an 
"avian"  or  "negative"  classification 
from  the  testing  laboratory.  These 
classifications  are  consistent  with  the 
provisions  for  interpreting  the  BTB  test 
in  §  77.11(c). 
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definition  of  Tuberculous 

The  proposed  rule  defined 
'  'tuberculous"  to  mean  "(I)nfected  with, 
I  exposed  to,  or  having  lesions  indicative 
I  >f  tuberculosis,  or  identified  as  a 
inspect  or  reactor  based  on  an  official 
uberculosis  test."  However,  this 
lefinition  is  inconsistent  with  the 
ntended  meaning  of  tuberculous  as 
ised  throughout  the  proposed  rule  and 
his  final  rule.  There  is  no  place  in  this 
inal  rule  where  we  use  the  word 
uberculous  with  the  intention  of 
ncluding  suspects;  and,  there  is  only 
I  me  place  where  we  use  the  word 
uberculous  with  the  intention  of 
ncluding  reactors  (discussed  below). 
'  lie  proposed  definition  of  tuberculous 
o  include  such  animals  was  overly 
nclusive  and  incorrect.  We  also  believe 
t  would  be  more  precise  to  clarify  that 
>y  "exposed  to"  we  mean  "bom  a  herd 
n  which  M.  bovis  has  been  isolated" 
i.e.,  an  affected  herd).  Captive  cervids 
rom  afiiected  herds  are  considered 
xposed  to  tuberculosis.  This  final  rule, 
.erefore,  defines  tuberculous  to  mean 
aving  lesions  indicative  of 
uberculosis,  infected  with  tuberculosis 
ased  on  the  isolation  of  M.  bovis,  or 
>eing  from  a  herd  in  which  M.  bovis  has 
>een  isolated. 

One  place  where  the  proposal  used 
he  word  "tuberculous"  with  the 
ntention  of  including  reactor  animals  is 
n  the  proposed  regulations  concerning 

<  :leaning  and  disinfection  of  premises, 
I  »nveyances,  and  materials.  These 

1  egulations  are  in  proposed  §  77.18  for 
( »ptive  cervids;  we  also  added  the  same 
1  equirements  to  the  regulations  for  cattle 
I  ind  bison  in  proposed  §  77.7.  These 
( ections  propose,  in  part,  that  all 
( »nveyances  and  associated  equipment, 
premises,  and  structures  that  are  used  in 
lonnection  with  the  interstate 
aovement  of  captive  cervids,  cattle,  or 
nson  and  that  are  determined  by 
I  ;ooperating  State  and  Federal  animal 
'.  lealth  officials  to  be  contaminated 
because  of  occupation  or  use  by 
uberculous  captive  cervids,  cattle,  or 
lison  must  be  cleaned  and  disinfected 
1  mder  the  supervision  of  the  cooperating 
I  >tate  or  Federal  animal  health  officials. 
'  Ve  intended  tuberculous,  in  this  case, 
1 0  include  reactor  animals.  Under  the 
I JMR  for  tuberculosis,  we  have  always 
1  eqiiired  cleaning  and  disinfection  of 
•remises,  conveyances,  and  materials 
irhen  they  have  been  used  in 

<  onnection  with  the  interstate 

I  aovement  of  reactor  cattle  and  bison 
I  lecause  reactors  carry  a  significant  risk 
( tf  actually  being  infected  with 
I  uberculosis.  We  do  not  require  cleaning 
i  nd  disinfection  when  the  premises, 
I  onveyances,  and  materials  have  been 


used  in  connection  with  the  interstate 
movement  of  suspects  because  suspects 
are  less  Ukely  to  actually  be  infected 
with  M.  bovis.  In  light  of  the  revised 
definition  of  "tuberculous"  in  this  final 
rule,  and  to  ensure  that  conveyances, 
premises,  materials,  and  equipment 
used  in  the  handling  of  reactors  are 
properly  cleaned  and  disinfected,  we 
are  changing  §§  77.7  and  77.18  to  refer 
to  "tuberculous  or  reactor"  animals. 

We  are  also  making  a  change  to 
§§  77y  and  77.18  in  connection  with 
the  addition  of  the  word  "livestock"  to 
the  definition  of  "exposed  captive 
cervid"  and  the  addition  of  a  definition 
for  "livestock"  to  §  77.8.  As  discussed 
earlier,  one  commenter  was  concerned 
that  livestock  other  than  captive  cervids, 
cattle,  and  bison  can  transmit 
tubercidosis  to  captive  cervids.  For  this 
reason,  we  have  added  the  word 
"livestock"  to  the  definition  of  exposed 
captive  cervid  and  have  added  a 
definition  of  fivestock  to  §  77.8.  For  the 
same  reason,  we  {ue  changing  §§  77.7 
and  77.18  to  require  the  cleaning  and 
disinfection  of  all  conveyances  and 
associated  equipment,  premises,  and 
structures  that  are  used  in  connection 
with  the  interstate  movement  of  captive 
cervids,  cattle,  or  bison  and  that  are 
determined  to  be  contaminated  because 
of  occupation  or  use  by  any  tuberculous 
or  reactor  livestock. 

Section  77.9    General  Restrictions 

We  proposed  in  §  77.9  to  establish 
general  requirements  for  interstate 
movement  of  captive  cervids  to  apply  to 
all  captive  cervids,  regardless  of  their 
herd's  classification  status. 

In  proposed  §  77.9,  paragraph  (a) 
stated  that  no  captive  cervid  may  be 
moved  interstate  imless  it  had  been 
tested  with  an  official  tuberculosis  test. 
One  commenter  was  concerned  that  this 
requirement  was  contrary  to  the 
provisions  that  allow  movement  of 
captive  cervids  fi-om  accredited  herds 
without  additional  testing.  In  response 
to  this  comment,  we  are  adding  a  phrase 
to  §  77.9(a)  to  state  that  the  testing 
requirement  does  not  apply  to  interstate 
movements  fi-om  accredited  herds. 

In  §  77.9(c),  we  proposed  to  require 
that  each  captive  cervid  or  shipment  of 
captive  cervids  to  be  moved  interstate 
must  be  accompanied  by  a  certificate 
issued  before  the  movement  by  a  State 
or  Federal  animal  health  official  or  an 
accredited  veterinarian.  We  are  adding  a 
requirement  that  the  certificate  must  be 
issued  within  30  days  of  the  movement. 
This  should  have  appeared  in  the 
proposed  rule,  and  is  necessary  in  order 
to  ensure  that  the  information  appearing 
on  the  certificate  is  current  and 
acciuate. 


We  are  changing  a  reference  in 
§  77.9(d)  to  the  American  Association  of 
Zoological  Parks  and  Aquariums 
(AAZPA).  This  association  has  changed 
its  name  to  the  American  Zoo  and 
Aquarium  Association  (AZA). 

Section  77.10    Testing  Procedures  for 
Tuberculosis  in  Captive  Cervids 

The  proposed  rule  s{}ecified  three 
official  tuberculosis  tests — the  single 
cervical  tuberculin  (SCT)  test,  the 
comparative  cervical  tuberculin  ((XT) 
test,  and  the  blood  tuberculosis  (BTB) 
test.  Proposed  §  77.10  set  forth  testing 
procedures  to  be  followed  when  using 
these  official  tuberculosis  tests. 

Paragraph  (a)  of  proposed  §  77.10 
stated  that,  with  some  exceptions, 
official  tuberculosis  tests  may  only  be 
administered  by  a  veterinarian 
employed  full-time  by  the  State  in 
which  the  test  is  administered  or  by  a 
veterinarian  employed  full-time  by  the 
U.S.  Department  of  Agriculture  (USDA). 
Commenters  cited  the  Committee 
recommendation  that  we  remove  the 
requirement  that  a  testing  veterinarian 
be  employed  "full-time"  by  the  State  or 
by  USDA.  The  Committee  beUeves  that 
requiring  testing  veterinarians  to  be 
employed  full-time  by  the  State  or 
USDA  would  place  too  great  a 
restriction  on  the  number  of 
veterinarians  eligible  to  perform  official 
tubercidosis  tests.  We  agree,  and  we  do 
not  believe  it  is  necessary  to  require  that 
they  be  employed  full-time.  Therefore, 
in  this  final  rule,  we  have  removed  the 
"full-time"  requirement  in  §  77.10(a), 
and  in  each  place  throughout  the 
remainder  of  the  rule  where  we 
proposed  to  require  a  testing  State  or 
USDA  veterinarian  to  be  employed 
"ftill-time." 

The  Texas  Veterinary  Medical  Center 
at  Texas  A&M  University  in  College 
Station,  TX,  was  s{>ecified  in  proposed 
§  77.10(b)  as  the  only  laboratory  to 
which  test  samples  for  the  BTB  test 
could  be  sent.  One  commenter  said  that 
the  Texas  Veterinary  Medical  Center 
should  not  be  the  only  laboratory 
approved  for  analysis  of  BTB  samples. 
The  commenter  requested  that  we  revise 
the  rule  to  allow  samples  to  be  sent  to 
"any  laboratory  approved  by  APHIS  to 
conduct  the  BTB."  At  the  present  time, 
the  Texas  Veterinary  Medical  Center  is 
the  only  laboratory  in  the  United  States 
equipped  to  conduct  the  test.  Other 
laboratories  that  conduct  the  BTB  test 
are  outside  the  United  States,  and  we 
have  not  evaluated  their  capability.  In 
response  to  the  comment,  we  are 
revising  paragraph  (b)(2)  to  read:  "The 
following  laboratories  are  approved  to 
perform  the  BTB:  Texas  Veterinary 
Medical  Center  laboratory  at  Texas  A&M 
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University  in  College  Station,  Texas." 
Tins  revision  will  allow  APHIS  to  add 
other  laboratories  to  the  Ust  of  approved 
laboratories  as  they  become  equipped 
and  approved  to  conduct  the  BTB  test. 

Paragraph  (c)  of  proposed  §  77.10 
stated  that  "(a)ny  captive  cervid  tested 
with  an  official  tuberculosis  test  must  be 
individually  identified  by  an  official 
eartag  at  the  time  of  the  official 
tuberculosis  test."  The  Committee 
recommended  that  we  additionally 
allow  captive  cervids  to  be  identified  by 
other  types  of  identification,  such  as  a 
tattoo.  For  example,  some  herd  owners 
prefer  a  tattoo  identification  because  it 
is  permanent  and  cannot  be  pulled  off 
or  lost  like  an  eartag.  APHIS  has 
approved  this  recommendation,  and 
§  77.10(c)  of  this  final  mle  includes 
provisions  for  identifying  captive 
cervids  with  a  device  other  than  an 
official  eartag.  As  discussed  above,  a 
common  alternate  form  of  identification 
is  a  tattoo.  However,  there  are  other 
types  of  identification  available,  and 
still  others  may  be  developed.  Our  only 
criteria  is  that  the  identification  must  be 
unique  and  traceable.  Therefore,  we  will 
require  that  use  of  any  identification 
device  or  method  other  than  an  official 
eartag  must  first  be  approved  by  the 
Administrator  as  being  imique  and 
traceable.  Written  requests  for  approval 
must  be  sent  to  National  Animal  Health 
Programs.  VS,  APHIS,  4700  River  Road 
Unit  43,  Riverdale,  MD  20737-1231.  In 
the  remainder  of  the  rule,  each  time  a 
reference  is  made  to  an  eartag 
identification,  we  are  adding  a  reference 
to  other  approved  identification  that  is 
unique  and  traceable. 

We  are  also  revising  proposed 
§  77.10(c)  to  clarify  it.  The  proposed 
paragraph  states  that  each  captive  cervid 
tested  with  an  official  tuberculosis  test 
must  be  individually  identified  "at  the 
time  of  the  official  tuberculosis  test." 
This  wording  could  be  read  to  mean  that 
a  captive  cervid  must  be  reidentified 
each  time  it  is  tested.  Practically 
speaking,  this  could  be  the  case  with  an 
official  eartag,  since  eartags  do  come  off. 
However,  the  intention  of  the 
requirement  was  that  each  captive 
cervid  must  bear  official  identification 
at  the  time  of  the  test  so  that  the 
identification  number  can  be  recorded. 
If  a  captive  cervid  still  bears  its  original 
official  eartag,  it  does  not  have  to  te 
eartagged  again.  If  the  tattoo  on  a 
captive  cervid  is  still  legible,  the  captive 
cervid  does  not  have  to  be  tattooed 
again.  To  avoid  confusion,  we  are 
revising  §  77.10(c)  to  state  that  each 
captive  cervid  tested  with  an  official 
tuberculosis  test  "must  bear  individual 
identification  in  the  form  of  an  official 
eartag,  or  another  unique  and  traceable 


identification  device  or  method 
approved  for  use  by  APHIS,  at  the  time 
of  the  official  tuberculosis  test." 

Paragraph  (d)  of  proposed  §77.10 
concerned  reporting  of  official 
tuberculosis  tests,  and  stated  that  test 
reports  must  include  the  following 
information:  The  official  eartag  number; 
the  age,  sex,  and  breed  of  each  captive 
cervid  tested;  a  record  of  all  responses; 
the  size  of  each  response  (if  appropriate 
for  that  test);  and  the  test  interpretation. 
The  Committee  recommended  that' 
reports  on  the  BTB  test  also  include  a 
siunmary  of  data  supporting  the  test 
interpretation,  and  diat  full  supporting 
data  be  submitted  by  the  testing 
laboratory  on  s  case-by-case  basis  at  the 
request  of  cooperating  State  and  Federal 
animal  health  officials.  This  information 
would  assist  State  and  Federal  animal 
health  officials  in  evaluating  the 
tuberculosis  status  of  a  herd  tested  with 
the  BTB  test.  We  agree  with  this 
recommendation,  and  have  added  this 
requirement  to  §  77.10(d)  in  this  final 
rule  for  the  BTB  test. 

We  are  making  another  change  to 
proposed  §  77.10(d)  for  consistency. 
Proposed  paragraph  (d)  stated  that  the 
testing  veterinarian  must  submit  a 
report  to  cooperating  State  and  Federal 
animal  health  officials  for  all  official 
tuberculosis  tests.  Paragraph  (c)(5)  of 
proposed  §  77.11  set  forth  requirements 
for  conducting  the  BTB  test,  and  stated 
that  BTB  test  results  must  be  submitted 
by  the  testing  laboratory  to  the  person, 
firm,  or  corporation  responsible  for  the 
management  of  the  herd,  cooperating 
State  and  Federal  animal  health  officials 
of  the  State  in  which  the  captive  cervid 
is  tested,  and  the  testing  veterinarian. 
We  realize  that  these  two  sets  of 
requirements  conflict.  For  this  reason, 
we  are  placing  the  requirements  in 
proposed  §  77.10(d)  into  a  new 
paragraph.  §  77.10(d)(1).  that  will  apply 
only  to  the  SCT  and  CCT  official 
tuberculosis  tests.  We  are  also  placing 
the  requirements  for  reporting  BTB  test 
results  that  are  in  proposed  §  77.11(c)(5) 
into  a  new  paragraph,  §  77.10(d)(2),  that 
will  apply  only  to  the  BTB  official 
tuberculosis  test. 

We  are  also  making  a  clarification  in 
§  77.10(d)  concerning  reporting  of 
responses  to  the  SCT  and  CCT  tests.  We 
proposed  that  reports  on  the  SCT  test 
and  the  CCT  test  must  include,  among 
other  things,  "the  size  of  each  response 
(if  appropriate  for  that  test)."  The  SCT 
test  is  not  interpreted  based  on  a 
measured  response;  therefore,  reporting 
the  size  of  the  response  would  not  be 
appropriate  for  the  SCT  test.  The  CCT 
test  is  interpreted  based  on  a  measured 
response.  To  make  this  more  clear,  we 
have  revised  this  requirement  to  state 


that  the  report  must  include  "the  size  of 
each  response  for  the  CCT  test." 

Paragraph  (f)  of  proposed  §  77.10 
stated  that  testing  of  captive  cervids  for 
classification  must  include  all  captive 
cervids  1  year  of  age  or  over  and  any 
captive  cervids  other  than  natural 
additions  (captive  cervids  bom  into  the 
herd)  under  1  year  of  age.  Further, 
proposed  paragraph  (f)  provided  that  all 
natural  additions  under  1  year  of  age 
must  be  individually  identified  by  an 
official  eartag  and  recorded  in  the  test 
report  as  members  of  the  herd  at  the 
time  of  the  herd  test,  even  though  they 
are  not  tested.  One  commenter  said  that 
the  advantage  in  not  testing  captive 
cervids  under  1  year  of  age  is  that  the 
handling  required  for  testing  is  too 
stressful  on  young  captive  cervids  and 
could  result  in  a  high  rate  of  mortahty. 
The  commenter  said  that  the  handling 
required  for  identifying  captive  cervids 
carries  the  same  risk  to  young  captive 
cervids  as  testing,  and  that  captive 
cervids  under  1  year  of  age  that  are 
exempted  bom  testing  should  also  be 
exempted  fit)m  being  individually 
identified. 

We  agree  that  captive  cervids  under  1 
year  of  age  are  highly  excitable  and 
fragile,  and  this  was  part  of  the  reason 
for  exempting  natural  additions  under  1 
year  of  age  from  testing.  We  also  agree 
that  it  makes  sense,  therefore,  to  exempt 
these  animals  from  the  identification 
requirement,  as  well.  Therefore,  we  are 
removing  the  proposed  requirement  in 
§  77.10(f)  that  natural  additions  under  1 
year  of  age  must  be  individually 
identified  by  an  official  eartag  and 
recorded  in  the  test  report  as  members 
of  the  herd  at  the  time  of  the  herd  test. 

Section  77. 1 1    Official  Tuberculosis 
Tests 

Proposed  §  77.11  described  each  of 
the  three  official  tuberculosis  tests  (the 
SCT  test,  the  CCT  test,  and  the  BTB 
test),  when  each  may  be  used,  and  the 
classification  the  testing  veterinarian 
would  have  to  confer  depending  upon  a 
captive  cervid's  response  to  each  test. 
As  discussed  previously  in  this 
dociiment.  in  conjunction  with  the 
addition  of  the  DTE  to  this  final  rule,  we 
are  adding  a  provision  ui  §  77.11(a)(2) 
for  the  DTE  to  make  judgments 
concerning  the  interpretation  of  the  SCT 
test.  In  the  proposed  rule,  paragraph 
(a)(2)  stated  that,  in  affected  herds  and 
in  herds  that  have  received  captive 
■cervids  from  an  affected  herd,  each 
captive  cervid  that  responds  to  the  SCT 
test  must  be  classified  as  a  reactor.  We 
are  adding  a  provision  in  this  final  rule 
that,  in  such  herds,  the  DTE  may  judge 
that  captive  cervids  responding  to  the 
SCT  test  should  be  classified  as 
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suspects.  This  provision  is  necessary  in 
some  circumstances  where  previous 
tests  have  given  a  degree  of  certainty 
that  the  prevalence  of  tuberculosis  in 
the  herd  is  low.  For  example,  §  77.16(d) 
of  this  final  rule  requires  that  affected 
lerds  must  be  quarantined  luitil  the 
lerd  has  tested  negative  to  three  whole 
lerd  tests  in  succession.  After  two  or 
three  SCT  tests  in  which  reactors  show 
ao  evidence  of  tuberculosis  on 
necropsy,  the  DTE  may  determine  that 
uptive  cervids  in  the  herd  that  respond 
on  subsequent  SCT  tests  should  be 
classified  as  suspects.  Classifying  the 
captive  cervids  as  suspects  allows  herd 
owners  to  send  the  responding  captive 
xrvids  to  slaughter,  where  they  would 
>e  able  to  recoup  some  money  for  the 
loss  of  the  animal.  However,  the  suspect 
aptive  cervid  will  still  be  slaughter 
nspected.  If  evidence  of  tuberculosis  is 
found  after  histopathology  and/or 
[nilture  of  selected  tissues,  the  captive 
cervid  will  be  reclassified  as  a  reactor, 
rhis  provision  is  consistent  with  similar 
jrovisions  throughout  the  final  rule  that 
illow  the  DTE  to  make  judgments 
concerning  interpretation  of  official 
tuberculosis  tests. 

We  are  also  making  changes  to  the  test 

terpretation  guidelines  for  the  CCT 
est  that  appear  in  §  77.11(b).  In  the 
iroposed  rule,  paragraph  (b)  described 

e  interpretation  of  the  CCT  test  as 
bllows:  Any  captive  cervid  with  a 
response  to  bovine  PPD  tuberculin  that 
is  less  than  1  mm  would  be  classified  as 
negative.  Any  captive  cervid  with  a 
response  to  the  avian  PPD  tuberculin 
liat  is  greater  than  the  response  to  the 
wvine  PPD  tubercuUn  would  be 
classified  as  negative.  Any  captive 
cervid  with  a  response  to  the  bovine 
PPD  tubercuUn  which  is  2  mm  or 
greater  and  that  is  equal  to  the  response 
:o  the  avian  PPD  tuberculin  would  be 
classified  as  a  suspect,  imless  the  testing 
veterinarian  determines  that  the  captive 
cervid  should  be  classified  as  a  reactor. 
Any  captive  cervid  with  a  response  to 
iie  bovine  PPD  tuberculin  that  is  2  mm 
>r  greater  and  that  is  at  least  0.5  mm 
peater  than  the  response  to  the  avian 
PPD  tuberculin  would  be  classified  as  a 
reactor.  Animals  classified  as  suspects 
an  two  successive  CCT  tests  would  be 
classified  as  reactors. 

The  Committee  recommended  sUght 
±anges  to  these  interpretation 
{uidelines  for  the  CCT  test  that  we 
lelieve  will  result  in  a  more  accurate 
nterpretation  of  the  CCT  test.  Therefore, 
n  this  final  rule,  we  are  revising  the 
}roposed  requirements  for  CCT  test 
nterpretation  as  follows:  Any  captive 
»rvid  with  a  response  to  the  bovine 
'PD  tuberculin  that  is  less  than  1  nun 
mil  be  classified  as  negative.  Unless  the 


testing  veterinarian  determines  that  the 
captive  cervid  shoiild  be  classified  as  a 
reactor  due  to  possible  exposure  to  a 
tuberculous  animal,  a  captive  cervid 
tested  with  the  CCT  test  will  be 
classified  as  a  suspect  if  it  has  a 
response  to  the  bovine  PPD  tuberculin 
that  is  greater  than  2  mm  and  that  is 
equal  to  the  response  to  the  avian  PPD 
tuberculin,  or  it  has  a  response  to  the 
bovine  PPD  tuberculin  that  is  equal  to 
or  greater  than  1  mm  and  equal  to  or 
less  than  2  mm,  and  that  is  equal  to  or 
greater  than  the  response  to  the  avian 
PPD  tuberculin.  A  captive  cervid  tested 
with  the  CCT  test  wiU  be  classified  as 
a  reactor  if  it  has  a  response  to  the 
bovine  PPD  tuberculin  that  is  greater 
than  2  mm  and  that  is  at  least  0.5  mm 
greater  than  the  response  to  the  avian 
PPD  tuberculin,  or  it  has  been  classified 
as  a  suspect  on  two  successive  CCT 
tests.  Any  exceptions  to  reactor 
classification  imder  these  conditions 
must  be  justified  by  the  testing 
veterinarian  in  writing  and  have  the 
concurrence  of  the  UTE. 

We  are  also  making  a  clarification  in 
§  77.11(b).  In  the  proposed  rule, 
paragraph  (b)  stated  that  the  CCT  test 
may  be  used  in  affected  herds  only  after 
the  herd  has  tested  negative  to  two 
whole  herd  SCT  tests,  and  only  with  the 
prior  written  consent  of  cooperating 
State  or  Federal  animal  health  officials. 
Because  of  the  addition  of  the  DTE 
(discussed  previously  in  this 
dociunent),  this  final  rule  requires  that 
written  consent  must  be  given  by  the 
DTE.  We  are  also  revising  this 
requirement  to  state  that  the  CCT  test 
may  be  used  in  affected  herds  only  after 
the  herd  has  tested  negative  to  at  least 
two  whole  herd  SCT  tests.  This  was  our 
intended  meaning,  and  will  allow  the 
DTE  to  require  the  application  of 
additional  SCT  tests  before  the  CCT  test 
is  used,  if  warranted. 

Section  77.12    Interstate  Movement 
From  Accredited  Herds 

Proposed  §§  77.12  through  77.14 
contained  the  provisions  for  testing  and 
interstate  movement  for  herds 
participating  in  the  herd  accreditation 
program.  Proposed  §  77.12  concerned 
accredited  herds,  the  highest 
classification  under  the  herd 
accreditation  program.  The  section 
described  testing  necessary  to  be 
recognized  as  an  accredited  herd,  how 
to  maintain  accredited  herd  status, 
including  regular  testing  of  captive 
cervids  in  the  herd  and  testing  of 
captive  cervids  being  added  to  the  herd, 
and  how  captive  cervids  can  move 
interstate  from  accredited  herds. 

Paragraph  (a)(1)  of  proposed  §  77.12 
stated  that,  to  be  recognized  as  an 


accredited  herd,  all  captive  cervids  in 
the  herd  eligible  for  testing  must  have 
tested  negative  to  at  least  three 
consecutive  official  tuberculosis  tests.  In 
accordance  with  proposed  §  77.10(f), 
eligible  animals  include  all  captive 
cervids  1  year  of  age  and  over  and  any 
captive  cervids  other  than  natival 
additions  (captive  cervids  bom  into  the 
herd)  under  1  year  of  age.  The 
Committee  recommended  that,  for 
accredited  herd  recognition,  we 
additionally  provide  that  captive 
cervids  under  1  year  of  age  Uiat  are  not 
natiual  additions  do  not  have  to  be 
tested  if  they  were  bom  in  and  originate 
from  an  accredited  herd.  Testing  is  very 
stressful  to  captive  cervids,  and 
particularly  to  young  captive  cervids. 
We  agree  that  this  change  would  save 
herd  owners  from  having  to  test  some 
captive  cervids  imder  1  year  of  age 
without  compromising  the  integrity  of - 
the  testing  for  accredited  herd 
recognition.  We  are  adding  this 
provision  in  this  final  rule. 

Paragraph  (c)  of  proposed  §  77.12  set 
forth  conditions  under  which  captive 
cervids  may  be  added  to  an  accredited 
herd.  Under  proposed  paragraph  (c)(4), 
if  the  captive  cervid  to  be  added  is  not 
being  moved  directly  from  an  accredited 
or  qualified  herd,  the  captive  cervid 
would  have  to  be  isolated  from  all 
members  of  the  receiving  accredited 
herd  until  it  tests  negative  to  an  official 
tuberculosis  test  conducted  at  least  90 
days  following  the  date  of  arrival  at  the 
premises  of  the  accredited  herd.  Such 
herd  additions  would  not  receive  status 
as  members  of  the  accredited  herd  until 
they  have  tested  negative  and  been 
released  from  isolation.  This  also  means 
that  herd  additions  from  accredited  or 
qualified  herds  would  receive  status  as 
members  of  the  receiving  accredited 
herd  without  having  to  be  isolated  for  at 
least  90  days  and  without  testing 
negative  for  tuberculosis. 

One  commenter  was  concemed  that 
exempting  herd  additions  from  quaUfied 
herds  from  the  testing  described  above 
will  reduce  the  level  of  assurance  that 
captive  cervids  from  an  accredited  herd 
are  free  of  tuberculosis.  Further,  given 
the  reduced  assurance  of  freedom  from 
tuberculosis,  the  conunenter  saw  this 
exemption  as  a  loophole  that  will  lower 
the  incentive  for  herd  owners  to  do  the 
testing  required  to  achieve  accredited 
herd  status  and  then  to  maintain  it.  The 
commenter  said  that  captive  cervids 
from  qualified  herds  to  be  added  to  an 
accredited  herd  should  also  be  isolated 
for  at  least  90  days  and  test  negative  for 
tuberculosis  before  they  can  be 
considered  members  of  the  accredited 
herd. 


72112        Federal  Register / Vol.  63,  No.  251 /Thursday.  December  31,  1998 /Rules  and  Regulations 


We  agree  with  the  commenter. 
Requiring  testing  of  any  herd  addition  to 
an  accredited  herd  that  is  not  moved 
directly  from  another  accredited  herd 
will  provide  the  highest  level  of 
assurance  that  captive  cervids  from 
accredited  herds  are  free  of  tuberculosis, 
and  in  tiun,  will  support  our  goal  of 
eradicating  tuberculosis  in  captive 
cervid  herds.  In  order  to  add  the  testing 
requirement  for  herd  additions  from 
qualified  herds  to  accredited  herds,  this 
final  rule  reorganizes  paragraph  (c)  from 
what  was  proposed.  We  are  removing 
proposed  paragraph  (c)(4),  and  proposed 
paragraph  (c)(5)  will  become  (c)(4).  We 
are  adding  requirements  to  paragraph 
(c)(2)  and  (c)(3).  which  concern  herd 
additions  from  qualified  and  monitored 
herds  and  frvm  unclassified  herds,  to 
require  that  these  herd  additions  must 
be  isolated  from  all  members  of  the 
receiving  accredited  herd  imtil  they  test 
negative  to  an  official  tuberculosis  test 
conducted  at  least  90  days  following  the 
date  of  arrival  at  the  premises  of  the 
accredited  herd.  Such  herd  additions 
will  not  receive  status  as  members  of  the 
receiving  accredited  herd  imtil  they 
have  tested  negative  and  been  released 
from  isolation. 

Section  77.13    Interstate  Movement 
from  Qualified  Herds 

Proposed  §  77.13  concerned  qualified 
herds  under  the  herd  accreditation 
program.  As  in  proposed  §  77.12  for 
accredited  herds,  proposed  §  77.13    - 
described  the  testing  required  for  a  herd 
to  achieve  and  maintain  quaUfied  herd 
status  and  how  captive  cervids  can 
move  interstate  from  quaUfied  herds. 

Paragraph  (a)(1)  of  proposed  §  77.13 
stated  that,  to  be  recognized  as  a 
qualified  herd,  all  captive  cervids  in  the 
herd  eligible  for  testing  must  have  tested 
negative  to  one  official  tuberculosis  test. 
In  accordance  with  proposed  §  77.10(f), 
eligible  animals  included  all  captive 
cervids  1  year  of  age  and  over  and  any 
captive  cervids  other  than  natural 
additions  under  1  year  of  age.  For  the 
same  reason  discussed  above  for 
accredited  herds,  the  Committee 
recommended  that,  for  qualified  herd 
recognition,  we  additionally  provide 
that  captive  cervids  under  1  year  of  age 
that  are  not  natiual  additions  do  not 
have  to  be  tested  if  they  were  bom  in 
and  originated  bom  an  accredited, 
quahfied,  or  monitored  herd.  We  agree 
with  this  change,  and  are  adding  this 
provision  in  this  final  rule. 

The  Committee  further  recommended 
that  the  official  tuberculosis  test  for 
recognition  of  a  herd  as  a  qualified  herd 
must  be  administered  to  all  captive 
cervids  in  the  herd  eligible  for  testing 
within  a  7-month  period.  We  believe 


that  this  testing  schedule  would  allow 
herd  owners  time  to  test  all  their 
animals,  while  ensiuing  that  results  of 
the  test  are  an  accurate  reflection  of  the 
herd's  current  tuberculosis  status.  We 
have  added  this  provision  to 
§  77.13(a)(1)  in  this  final  rule. 

Paragraph  (b)  of  proposed  §  77.13 
stated  that  a  captive  cervid  from  a 
qualified  herd  may  be  moved  interstate 
only  if  the  captive  cervid  is  not  known 
to  be  infected  with  or  exposed  to 
tuberculosis  and  is  accompanied  by  a 
certificate  that  states,  among  other 
things,  that  the  captive  cervid  has  tested 
negative  to  an  official  tuberculosis  test 
conducted  within  90  days  prior  to  the 
date  of  movement.  The  Committee 
recommended  that  we  exempt  captive 
cervids  under  1  year  of  age  from  this 
testing  requirement,  for  the  same  reason 
discussed  above  for  testing  of  herds  for 
accredited  and  qualified  herd  status.  We 
agree  that  testing  is  stressful  to  captive 
cervids  under  1  year  of  age,  and  we 
believe  that  exempting  young  captive 
cervids  from  testing  for  interatate 
movement  is  consistent  with  the 
exemptions  discussed  above  for  testing 
under  §§  77.12(a)(1)  and  77.13(a)(1). 
Therefore,  we  are  adding  a  paragraph 
(b)(3)  to  §  77.13  in  this  final  rule  to 
allow  captive  cervids  under  1  year  of 
age  that  are  natural  additions  or  that 
were  bom  in  and  originated  from  a 
classified  herd  to  be  moved  interstate 
from  a  quahfied  herd  without  testing  if 
they  are  accompanied  by  a  certificate 
stating  that  they  originated  from  the 
qualified  herd  or  were  bom  in  and 
originated  from  a  classified  herd  and 
have  not  been  exposed  to  captive 
cervids  &t>m  an  imclassified  herd. 

Paragraph  (d)  of  proposed  §  77.13 
stated  that,  to  maintain  qualified  herd 
status,  the  herd  must  test  negative  to  an 
official  tuberculosis  test  within  10-14 
months  from  the  anniversary  date  of  the 
first  test  with  no  evidence  of 
tuberculosis  disclosed.  Previously  in 
this  document,  we  discussed  an 
extension  of  the  intervals  for  testing  to 
achieve  and  maintain  accredited  herd 
status,  based  on  the  Committee's 
recommendation  that  we  allow  more 
time  for  testing  to  accommodate  the 
seasonal  cycles  of  captive  cervids.  For 
the  same  reason,  this  final  mle  will 
require  instead  that,  to  maintain 
qualified  herd  status,  the  herd  must  test 
negative  to  an  official  tuberculosis  test 
within  9-15  months  from  the 
anniversary  date  of  the  first  test. 

Section  77.14    Interstate  Movement 
From  Monitored  Herds 

Proposed  §  77.14  concems  monitored 
herds  under  the  herd  accreditation 
program.  As  discussed  previously. 


monitored  herd  classification  was 
included  in  the  proposal  mainly  to 
accommodate  captive  cervid  herds  that 
are  difficult  to  test  on  a  whole  herd 
basis  because  of  their  size  or  the 
conditions  of  their  captivity  (such  as 
captive  cervids  raised  under  range 
conditions).  We  proposed  to  allow  herds 
to  be  monitored  for  tuberculosis 
according  to  their  slaughter  records. 
Proposed  §  77.14  also  described  how  to 
maintain  monitored  herd  status, 
including  submission  of  slaughter 
records  and  testing  of  captive  cervids 
being  added  to  the  herd,  and  how 
captive  cervids  can  move  interstate  from 
monitored  herds. 

In  proposed  §  77.14.  paragraph  (a)  set 
forth  quaUfications  that  must  be  met  in 
order  for  a  herd  to  be  recognized  as  a 
monitored  herd.  Among  other  things, 
paragraph  (a)(1)  stated  that 
identification  records  must  be 
maintained  by  the  person,  firm,  or 
corporation  responsible  for  the 
management  of  the  herd  on  all  captive 
cervids  in  the  herd  that  are  slaughtered, 
inspected,  and  fotmd  negative  for 
tuberculosis  at  an  approved  slaughtering 
establishment  or  necropsied  at  an 
approved  diagnostic  laboratory.  The 
Committee  recommended  that  we  also 
allow  records  for  monitored  herd 
quahfication  to  include  records  on 
captive  cervids  from  the  herd  that  are 
tested  for  interstate  movement.  We  agree 
with  this  recommendation.  Herd  owners 
would  be  able  to  receive  credit  for 
monitored  herd  status  based  on  negative 
testing  animals,  in  addition  to' slaughter 
inspected  animals,  allowing  more  herd 
owners  to  achieve  monitored  herd 
status.  Therefore,  this  final  mle  adds  a 
provision  to  §  77.14(a)(1)  that 
identification  records  kept  as  part  of  the 
monitored  herd  quahfication  may  also 
include  records  on  captive  cervids  bom 
the  herd  that  tested  negative  for 
tuberculosis  in  accordance  with 
requirements  for  interstate  movement. 
To  maintain  the  refiabifity  of  these 
records  in  reflecting  a  herd's 
tuberctilosis  status,  we  will  require  that 
at  least  one  half  of  the  captive  cervids 
on  which  records  are  kept  be  slaughter 
inspected.  We  are  also  changing  the 
remainder  of  §  77.14  as  appropriate  to 
reflect  the  change  in  paragraph  (a)(1).  , 

We  are  also  making  a  change  to 
proposed  §  77.14(a)(2)  in  conjunction 
with  allowing  records  on  captive 
cervids  tested  for  interstate  movement. 
Proposed  paragraph  (a)(2)  required  that 
a  "sufficient  number  of  cervids  in  the 
herd  must  be  slaughtered  *  *  •  to 
ensure  that  tuberculosis  infection  at  a 
prevalence  level  of  2  percent  or  more 
will  be  detected  with  a  confidence  level 
of  95  percent."  Proposed  paragraph 
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[2)  stated  that  this  will  require  a 
ximum  number  of  148  captive 
vids  slaughtered  over  a  3-year  period, 
matter  the  size  of  the  herd.  However, 

ig  provides  a  lower  level  of 
ection  of  tuberculosis  in  captive 
c^^vids  than  inspections  at  slaughter 
because  infection  with  M.  bovis  can 
otajly  be  determined  with  certainty  after 
U^ratory  analysis  of  samples  taken 
im  a  slaughtered  animal.  Therefore,  in 
er  to  ensure  that  testing  and 
ughter  records  will  enable 
TCulosis  infection  to  be  detected  at 
revalence  level  of  2  percent  or  more 
a  confidence  level  of  95  percent,  a 
urn  of  178  captive  cervids,  rather 
thfen  148  captive  cervids,  must  be 
slaughter  inspected  or  tested  for 
interstate  movement  over  a  3-year 
ple^od,  no  matter  the  size  of  the  herd, 
have  made  this  change  in 
7.14(a)(2). 
ere  is  a  footnote  in  §  77.14(a)(2) 
ch  states  that  a  chart  can  be  obtained 
m  APHIS  that  would  show  the 

lun  niunber  of  captive  cervids 
it  must  be  slaughtered  in  order  to 
eve  this  confidence  level, 
e  are  also  changing  the  definition  of 
"l^onitored  herd"  in  §  77.8  to  reflect  the 
a  ^owance  of  records  on  captive  cervids 
t<  iSted  for  interstate  movement. 

Paragraph  (b)  of  proposed  §  77.14 
sifted  that  a  captive  cervid  firom  a 
n^bnitored  herd  may  be  moved  interstate 
oply  if  the  captive  cervid  is 
adcompanied  by  a  certificate  that  states, 
among  other  things,  that  the  captive 
cpTfid  has  tested  negative  to  an  official 
rculosis  test.  We  are  adding  a 
vision  to  §  77.14(b)  to  allow  captive 

ds  under  1  year  of  age  that  are 
ural  additions  or  that  were  bom  in 
d  originated  from  a  classified  herd  to 
moved  interstate  from  a  monitored 
without  testing  if  they  are 
impanied  by  a  certificate  stating  that 
they  originated  from  the  monitored  herd 
or  were  bom  in  and  originated  from  a 
classified  herd  and  have  not  been 
exposed  to  captive  cervids  from  an 
classified  herd.  We  are  adding  this 
vision  for  monitored  herds  for  the 
e  reasons  discussed  previously  for 
g  this  provision  for  captive  cervids 
der  1  yefu'  of  age  in  qualified  herds, 
e  are  also  making  a  clarification  in 
posed  §  77.14(d).  Paragraph  (d) 
ited  that,  in  order  to  maintain 
initored  herd  status,  an  annual  report 
mtist  be  submitted  to  cooperating  State 
or  Federal  animal  health  officials  giving, 
a  n  long  other  things,  the  number  of 
cibtive  cervids  from  the  herd  over  1 
ygarofage  identified,  slaughtered,  and 
inspected  at  an  approved  slaughtering 
establishment  or  necropsied  at  an 
a|iproved  diagnostic  laboratory  during 


the  preceding  year.  (As  explained 
previously  in  Uiis  dociunent,  under  this 
final  mle,  we  will  also  allow  the  annual 
report  to  include  captive  cervids  that 
have  tested  negative  for  tuberculosis  in 
accordance  with  interstate  movement 
requirements.)  For  accuracy,  we  are 
revising  the  phrase  "over  1  year  of  age" 
to  read  "1  year  of  age  and  older."  This 
is  consistent  with  provisions  that 
exempt  captive  cervids  under  1  year  of 
age  from  the  testing  requirements. 

Section  77.15  Interstate  Movement  ftvm 
Unclassified  Herds 

The  regulations  in  proposed  §  77.15 
for  unclassified  herds  would  apply  to 
captive  cervids  from  herds  not 
participating  in  the  herd  accreditation 
program,  herds  that  have  not  yet 
achieved  classification  as  accredited, 
qualified,  or  monitored,  or  herds  that 
have  lost  classification  status  because 
the  requirements  of  §§  77.12,  77.13,  or 
77.14  for  maintaining  classification 
were  not  met. 

Proposed  §  77.15  stated  that  for  a 
captive  cervid  to  be  moved  interstate 
frtim  an  imclassified  herd,  the  captive 
cervid  must  have  tested  negative  to  two 
official  tuberculosis  tests  conducted  no 
less  than  90  days  apart,  and  that  the 
captive  cervid  must  have  been  isolated 
frtim  all  other  animals  during  the  testing 
period  (the  period  beginning  at  the  time 
of  the  first  test  and  ending  at  the  time 
of  interstate  movement).  Several 
commenters  asked  if  this  meant  that 
each  individual  captive  cervid  in  a 
group  would  have  to  be  isolated 
individually  in  separate  holding  pens. 
They  said  that  this  would  be  a 
considerable  burden  on  captive  cervid 
owners,  both  because  of  the  cost  of 
providing  facilities  with  separate 
holding  pens,  and  because  of  the  stress 
to  the  captive  cervids  from  being  held 
in  isolation  for  up  to  180  days  (most 
movements  would  require  an  official 
tuberculosis  test  90  days  after 
movement  to  a  new  herd,  requiring 
another  90  day  isolation). 

It  was  not  our  intention  to  require  that 
each  individual  captive  cervid  be 
isolated  in  a  separate  holding  facility.  If 
a  group  of  captive  cervids  are  moving 
together  fix>m  an  unclassified  herd  to  the 
same  destination,  we  would  allow  them 
to  be  isolated  as  a  group.  The  isolation 
would  only  have  to  be  such  that  the 
captive  cervids  being  tested  did  not 
come  in  contact  with  any  other  animals, 
including  captive  cervids  from  the 
unclassified  herd  that  are  not  moving  as 
part  of  the  group.  In  response  to  the 
comments,  we  are  adding  a  sentence  to 
§  77.15(a)(3)  stating  that,  if  a  group  of 
captive  cervids  is  being  moved  together 
to  the  same  destination,  the  entire  group 


must  be  isolated  fit)m  all  other  animals, 
but  captive  cervids  in  the  group  need 
not  be  isolated  from  each  other,  during 
the  testing  period.  We  are  making  the 
same  clarification  in  other  parts  of  the 
regulations  that  refer  to  isolation  of 
captive  cervids  during  testing: 
§  77.12(c)(2)  and  (c)(3).  §  77.13(c)(3), 
aijd§  77.14(c)(3). 

Several  commenters  had  questions 
concerning  typ>e8  of  herds  that  do  have 
tuberculosis  monitoring,  but  would  not 
be  able  to  conform  to  the  defir'*ions  of 
accredited,  qualified,  or  monitored 
herds.  For  example,  one  commenter 
asked  that  certain  isolated  fr«e-ranging 
reindeer  herds  be  recognized  as 
monitored  herds.  The  commenter  stated 
that  the  reindeer  are  not  identified 
because  of  difficulty  in  herding  them, 
but  the  number  slaughtered  annually 
exceeds  the  proposed  requirements  for 
monitored  herd  status.  Commenters 
asked  that  different  interstate  movement 
requirements  be  established  to 
accommodate  this  type  of  industry.  In 
response  to  these  comments,  we  are 
adding  a  new  paragraph  to  §  77.15. 
"Interstate  movement  from  unclassified 
herds,"  that  would  allow  APHIS  to 
evaluate  the  unique  conditions  of 
captive  cervid  herds  that  do  not 
conform  to  the  requirements  of 
classified  herds,  but  that  do  have  a  level 
of  monitoring  or  isolation  that  would 
warrant  different  interstate  movement 
requirements  from  those  required  for 
unclassified  herds.  The  new  paragraph 
will  state  that  "The  Administrator  may, 
with  the  conciurence  of  the  cooperating 
State  animal  health  officials  of  the  State 
of  destination,  and  upon  request  in 
specific  cases,  permit  the  movement  of 
captive  cervids  not  otherwise  provided 
for  in  this  subpart,  which  have  not  been 
classified  as  reactors  and  are  not 
otherwise  known  to  be  affected  with 
tuberculosis,  under  such  conditions  as 
the  Administrator  may  prescribe  in  each 
specific  case  to  prevent  the  spread  of 
tuberculosis.  The  Administrator  shall 
promptly  notify  the  appropriate 
cooperating  State  animal  health  officials 
of  the  State  of  destination  of  any  such 
action."  This  paragraph  is  identical  to 
current  provisions  in  §  77.6  for  cattle 
and  bison. 

Section  77. 1 6    Other  Interstate 
Movements 

This  section  was  proposed  to  regulate 
the  interstate  movement  of  captive 
cervids  from  herds  considered  to  be  at 
the  highest  risk  for  tuberculosis.  These 
include  herds  that  contain  reactors, 
suspects,  or  exposed  captive  cervids.  or 
that  are  found  to  contain  a  captive 
cervid  that  shows  lesions  suggestive  of 
tuberculosis  at  slaughter,  or  that  are 
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found  to  be  infected  with  tuberculosis, 
or  that  have  been  identified  as  the 
possible  source  of  a  tuberculous  captive 
cervid,  or  that  are  newly  assembled  on 
premises  where  a  tuberculous  herd  has 
been  depopulated.  This  section  also 
prescribed  testing  to  be  administered 
under  those  circimistances.  In  most 
cases,  we  proposed  that  a  herd  would  be 
"quarantined"  imtil  the  results  of  tests 
are  known.  Quarantine  was  defined  in 
proposed  §  77.8  to  mean  "a  prohibition 
firom  any  interstate  movement,  except 
for  interstate  movement  to  slaughter  or 
necropsy  in  accordance  with  §  77.17." 
As  proposed,  herds  described  in  §  77.16 
could  also  be  subject  to  State 
quarantines,  which  could  prohibit 
captive  cervids  from  being  moved 
intrastate. 

We  are  making  a  change  to  several 
places  in  proposed  §  77.16,  and 
throughout  the  rule,  for  clarity. 
Throughout  the  proposed  rule,  we 
referred  to  determining  the  tuberculosis 
status  of  a  captive  cervid  upon 
slaughter.  For  example,  in  §  77.16(a)(2), 
we  stated  "Any  herd  containing  a 
suspect  to  an  official  tuberculosis  test 
must  be  quarantined  until  *  *  *  the 
suspect  is  slaughtered  and  found 
negative  for  tuberculosis.  *  *  *"As 
another  example,  §  77.16(b)(2)  contains 
the  phrase,  "If  upon  slaughter  or 
necropsy  any  reactors  exhibit  lesions 
compatible  with  or  suggestive  of 
tuberculosis.*  *  *"  For  accuracy,  this 
final  rule  refers  instead  to  "slaughter 
inspected"  or  "inspection  at  slaughter" 
(as  grammatically  appropriate)  wherever 
the  rule  refers  to  determining  the 
tuberculosis  status  of  a  captive  cervid 
upon  slaughter.  This  was  our  intention, 
but  we  beUeve  the  change  is  necessary 
to  make  it  clear  that  insfiection  of  the 
captive  cervid  at  slaughter  is  required. 
Other  changes  to  proposed  §  77.16  are 
discussed  below  by  paragraph. 

Section  77. 1 6(a)    Herds  Containing  a 
Suspect 

Proposed  §  77.16(a)  set  forth 
provisions  for  testing  and  interstate 
movement  for  herds  found  to  contain  a 
suspect.  We  are  making  a  clarification  to 
proposed  §  77.16(a)(l)(i).  Proposed 
paragraph  (a)(l)(i)  stated  that  a  captive 
cervid  classified  as  a  suspect  on  the  SCT 
test  must  be  quarantined  until  it  is 
retested  by  the  CCT  test  or  the  BTB  test 
and  foimd  negative  for  tuberculosis. 
Proposed  paragraph  (a)(2),  regarding 
disposition  of  the  remainder  of  the  herd 
containing  a  suspect,  contained 
provisions  for  the  remainder  of  the  herd 
based  on  results  of  slaughter  inspection 
or  necropsy  of  the  suspect.  However,  we 
mistakenly  failed  to  include  slaughter  as 
an  option  for  the  disposition  of  suspects 


in  paragraph  (a)(l)(i).  We  have  revised 
the  paragraph  in  this  final  rule  to  state 
that  a  captive  cervid  classified  as  a 
suspect  on  the  SCT  test  must  be 
quarantined  imtil  it  is  slaughtered  or 
retested  by  the  CCT  test  or  the  BTB  test 
and  found  negative  for  tuberculosis. 

We  are  making  an  editorial  change  to 
proposed  §  77.16(a)(l)(i)(B),  which 
concerned  the  testing  of  suspects  with 
the  BTB  test.  The  paragraph 
recommended  that  the  sample  for  the 
BTB  test  be  taken  within  30  days 
following  the  SCT  test.  For  accuracy,  the 
paragraph  should  read  "within  30  days 
following  the  injection  for  the  SCT  test." 
We  have  made  die  change  in  this  final 
rule. 

As  stated  above,  proposed 
§  77. 16(a)(l)(i)  required  that  a  captive 
cervid  classified  as  a  suspect  on  the  SCT 
test  (the  primary  test)  would  have  to  be 
quarantined  until  retested  with  the  CCT 
test  or  the  BTB  test  (the  supplementary 
tests)  and  foimd  negative  for 
tubercidosis  (this  final  rule  adds  that  the 
suspect  may  also  be  slaughtered).  Under 
proposed  §  77.16(a)(l)(ii)(B),  if  a  captive 
cervid  is  classified  as  a  suspect  on  the 
first  BTB  test  following  the  SCT  test,  it 
must  be  quarantined  until  retested  with 
a  second  BTB  test  30-60  days  after  the 
first  BTB  test  and  found  negative  for 
tuberculosis.  The  Committee 
recommended  that  we  remove  the 
requirement  that  the  suspect  be  retested 
with  a  second  BTB  test  30-60  days  after 
the  first  BTB  test,  and  instead  require 
that  the  suspect  be  retested  with  a 
'  second  BTB  test  within  60  days 
following  the  injection  for  the  SCT  test 
and  after  the  first  BTB  test.  Our 
experience  in  using  the  BTB  test  has 
shown  that  results  are  more  accurate  if 
the  retest  is  given  within  60  days  of  the 
injection  for  the  SCT.  Therefore,  we 
have  made  the  change  in 
§  77.16(a)(l)(ii)(B)  of  this  final  rule.  We 
have  also  clarified  that  the  retest  must 
be  within  60  days  following  the 
injection  for  the  SCT  test,  as  opposed  to 
60  days  following  observation  and 
palpation  of  the  injection  site  (which  is 
done  approximately  72  hours  following 
the  injection  of  the  tuberculin). 

Paragraph  (a)(2)  of  proposed  §  77.16 
concerned  quarantine  of  a  herd 
containing  a  suspect,  and  stated  that  any 
herd  containing  a  suspect  to  an  official 
tuberculosis  test  must  be  quarantined 
imtil  the  suspect  is  tested  and  foimd 
negative  for  tuberculosis  or  the  suspect 
is  slaughtered  or  necropsied  and  found 
negative  for  tubercidosis.  One 
commenter  recommended  that  we 
specify  that  the  slaughter  or  necropsy 
would  include  laboratory  follow-up.  It 
was  our  intention  that  a  suspect  would 
only  be  declared  negative  for 


tuberculosis  upon  slaughter  or  necropsy 
if  the  necropsy  or  slau^ter  inspection 
were  followed  by  both  histopathology 
and  culture  of  selected  tissues. 
Therefore,  we  are  revising  proposed 
§  77.16(a)(2)  to  make  it  clear  that  a 
suspect  may  only  be  found  negative 
upon  slaughter  inspection  or  necropsy 
after  histopathology  and  culture  of 
selected  tissues. 

Section  77.16(e)    Herds  That  Have 
Received  Captive  Cervids  From  an 
Affected  Herd 

Paragraph  (e)  of  proposed  §  77.16 
concerned  herds  that  have  received 
exposed  captive  cervids  from  an 
afiiected  herd,  and  set  forth  provisions 
for  release  from  quarantine  of  the 
receiving  herd  depending  on  the 
response  of  the  exposed  captive  cervids 
to  official  tuberculosis  tests.  The 
proposed  provisions  were  inconsistent 
with  recommendations  made  to  APHIS 
by  the  Committee.  We  received  one 
comment  specifying  inconsistencies  of 
the  proposed  language  with  Committee 
recommendations  that  have  been 
approved  by  APHIS.  In  this  final  rule, 
we  are  changing  proposed  §  77.16(e)  to 
make  its  provisions  consistent  with  the 
Committee  recommendations,  as 
approved  by  APHIS.  The  changes,  and 
our  reasons  for  approving  them,  are 
discussed  below. 

Under  proposed  §  77.16(e),  if  a  herd 
has  received  captive  cervids  from  an 
affected  herd,  the  captive  cervids  from 
the  affected  herd  now  in  the  receiving 
herd  would  be  considered  exposed  to 
tuberculosis.  The  exposed  captive 
cervids  in  the  receiving  herd  and  the 
rest  of  the  receiving  herd  would  be 
quarantined,  and  the  exposed  captive 
cervids  in  the  receiving  herd  would 
have  to  be  either  slau^tered, 
necropsied,  or  tested  with  the  SCT  test 
(the  BTB  test  could  be  used 
simultaneously). 

Proposed  paragraph  (e)(1)  stated  that, 
if  any  exposed  captive  cervid  tests 
positive  to  the  SCT  test  or  the  BTB  test, 
it  must  be  classified  as  a  reactor  and 
will  be  considered  as  part  of  the  affected 
herd  of  origin  for  further  testing 
purposes.  This  statement  is  misleading. 
The  intention  of  the  proposal  was  that 
the  exposed  captive  cervids  in  the 
receiving  herd  would  always  be 
considered  part  of  the  affected  herd  of 
origin  for  quarantine  and  further  testing 
purposes  (but  not  for  herd  status 
classification).  However,  because 
exposed  captive  cervids  that  test 
positive  to  the  SCT  test  or  the  BTB  test 
are  classified  as  reactors,  they  must  be 
destroyed  and  slaughter  inspected  or 
necropsied,  making  the  proposed 
requirement  in  paragraph  (e)(1)  that 
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Mey  be  considered  part  of  the  afl'ected 
herd  of  origin  for  further  testing 
purposes  unnecessary.  Therefore,  this 
njial  rule  states  instead  that  only 
^kposed  captive  cervids  in  the  receiving 
hjerd  that  test  negative  will  be 
ransidered  as  part  of  the  affected  herd 
m  origin  for  further  testing  purposes. 
vVe  are  adding  a  phrase  to  paragraph  (e) 
Idr  clarification  to  require  that  any 
exposed  captive  cervid  in  the  receiving 
l^rd  that  tests  positive  to  the  SCT  test 
m  the  BTB  test  must  be  classified  as  a 
reactor  and  must  be  slaughter  inspected 
or  necropsied. 

Proposed  §  77.16(e)(1)  huther  stated 
ihat,  if  any  exposed  captive  cervids  are 
classified  as  reactors,  the  receiving  herd 
Would  be  subject  to  the  provisions  of 
§J77. 16(b),  which  concern  herds  that 
Cpntain  a  reactor.  We  are  removing  this 
proposed  requirement  since  it  is  not 
necessary.  The  remainder  of  proposed 
paragraph  (e)  sets  forth  testing  protocols 
rar  the  receiving  herd  depenchng  on  the 
Slaughter  inspection  or  necropsy  results 
nom  the  exposed  captive  cervids  that 
were  classified  as  reactors.  The 
proposed  testing  protocols  in  the 
remainder  of  paragraph  (e)  are  discussed 
low  in  detail.  They  are  more  stringent 
an  the  testing  protocols  in  §  77.16(b). 
on  77.16(b)  concerns  herds  that  are 
found  to  contain  a  captive  cervid  that  is 
a  reactor  to  an  official  tuberculosis  test 
but  that  is  not  known  to  be  exposed  to 
ii^berculosis.  Whereas,  §  77.16(e) 
Concerns  herds  that  are  found  to  contain 

51  exposed  captive  cervid  that  is  a 
actor  to  an  official  tuberculosis  test, 
lus,  paragraph  (e)  concerns  an 
^Kposed  captive  cervid  that  is  a  reactor 
known  to  have  been  exposed  to 
faberculosis  and  is,  therefore,  far  more 
likely  to  actiially  be  infected  with 
tuberculosis.  For  this  reason,  the  testing 
requirements  for  the  receiving  herd 
containing  an  exposed  captive  cervid 
tlkat  is  a  reactor  are  more  stringent  than 
f<^r  herds  containing  an  animal  reacting 
to  a  tuberculosis  test  that  is  not  also  an 
Mcposed  animal  (as  in  §  77. 16(b]). 
Therefore,  our  proposal  in  §  77.16(e)(1). 
Wat  the  receiving  herd  be  subject  to  the 
^)rovisions  of  §  77.16(b)  is  not  necessary, 
ilnce  the  receiving  herd  will  be  subject 
id  the  more  stringent  testing  protocols  in 
paragraph  (e).  Therefore,  we  are 
removing  the  proposed  requirement 

Sat,  if  any  exposed  captive  cervids  are 
assified  as  reactors,  the  receiving  herd 
ill  be  subject  to  the  provisions  of 
§  77.16(b).  We  are  also  adding  a 
statement  to  §  77.16(b)  to  clarify  that 
herds  that  have  received  captive  cervids 
^m  an  affected  herd  will  be 
qtiarantined  and  tested  in  accordance 
<  H  ith  the  requirements  in  §  77.16(e). 


Proposed  §  77.16(e)(l)(i)  stated  that,  if 
bovine  tuberculosis  is  confirmed  in  any 
of  the  exposed  captive  cervids  by 
bacterial  isolation  of  M.  bovis,  the 
receiving  herd  will  be  classified  as  an 
affected  herd  and  will  be  subject  to  the 
provisions  fdr  affected  herds  in 
§  77.16(d).  This  requirement  is 
consistent  with  Committee 
recommendations  approved  by  APHIS, 
and  we  are  retaining  this  requirement  in 
§  77.16(e)(1)  of  this  final  rule. 

Proposed  §  77.16(e)(l)(ii)  stated  that, 
if  any  of  the  exposed  captive  cervitls  are 
found  to  exhibit  lesions  compatible  with 
or  suggestive  of  tuberculosis,  found  by 
histopathology,  without  the  isolation  of 
M.  bovjs,  the  receiving  herd  will  be 
subject  to  the  provisions  of  §  77.16(c), 
concerning  herds  found  to  have  only 
lesions  of  tuberculosis.  We  are  removing 
the  requirement  that  such  herds  will  be 
subject  to  §  77.16(c).  The  Committee 
recommended,  and  we  agree,  that,  in 
cases  when  the  exposed  captive  cervids 
are  found  to  exhibit  lesions  compatible 
with  or  suggestive  of  tuberculosis 
without  the  isolation  of  M.  bovis,  the 
DTE  should  be  given  the  authority  to 
determine  the  appropriate  testing 
schedule.  This  change  is  found  in 
§  77.16(e)(2)  of  this  final  rule. 

Proposed  §  77.16(e)(2)  required  that,  if 
all  the  exposed  captive  cervids  test 
negative  for  tuberculosis,  the  receiving 
herd  will  be  released  fix)m  quarantine, 
and  wrill  return  to  the  herd  classification 
in  effect  before  the  herd  was 
quarantined.  In  addition,  we  proposed 
that  the  receiving  herd  be  retested  with 
the  SCT  test  1  year  after  release  fi'om 
quarantine  in  order  for  captive  cervids 
from  the  herd  to  continue  to  be  moved 
interstate.  The  Committee 
recommended  to  APHIS  that  the 
receiving  herd  be  given  a  whole  herd 
test  and  be  foimd  negative  before  it  can 
be  released  from  quarantine.  We  have 
approved  this  recommendation.  The 
official  tuberculosis  tests  for  captive 
cervids  were  designed  to  be  most 
effective  when  used  on  a  whole  herd 
basis,  and,  as  discussed  in  the  preamble 
to  the  proposed  rule,  they  are  not 
guaranteed  to  detect  tuberculosis  in 
every  udfected  animal.  Even  though  the 
exposed  captive  cervids  in  a  receiving 
herd  test  negative  for  tuberculosis,  they 
may  have  the  disease,  and  may  have 
transmitted  it  to  the  other  captive 
cervids  in  the  receiving  herd.  Therefore, 
§  77.16(e)(3)  of  this  final  rule  requires 
that,  if  all  the  exposed  captive  cervids 
in  the  receiving  herd  test  negative  for 
tuberculosis,  the  entire  receiving  herd 
must  still  be  given  a  subsequent  whole 
herd  test  and  be  found  negative  for 
tuberculosis  before  it  may  be  released 
bom  quarantine. 


Section  77.16(f)    Source  Herds 

In  proposed  §  77.16,  paragraph  (H 
concerned  herds  suspected  of  being  the 
source  of  tuberculous  captive  cervids 
based  on  a  slaughter  traceback 
investigation. 

We  are  making  a  clarification  in  the 
introductory  text  of  proposed  §  77.16(1). 
The  introductory  text  stated  that  a  herd 
suspected  of  being  the  source  of 
tuberculosis  based  on  a  slaughter 
traceback  investigation  must  be 
quarantined,  and  a  whole  herd  test  must 
be  scheduled.  In  this  final  rule,  we  will 
only  require  that  a  herd  test  be 
scheduled.  This  change  is  necessary 
because,  in  the  case  of  suspected  source 
herds,  the  entire  herd  would  not 
necessarily  be  tested  initially  (the  test 
may  include  only  adult  animals  2  years 
of  age  and  over).  On  the  other  hand,  if 
initial  testing  showed  evidence  of 
tuberculosis,  the  whole  herd  may  have 
to  be  tested. 

Proposed  paragraph  (f)(1)  stated  that, 
if  a  herd  is  positively  identified  as  the 
source  of  animals  having  lesions  of 
tuberculosis  and  M.  bovis  has  been 
confirmed  by  bacterial  isolation  from  . 
the  slaughter  animal,  the  herd  will  be 
considered  an  affected  herd  and  will  be 
subject  to  the  provisions  for  affected 
herds  in  §§  77.11(a)(2)  and  77.16(d). 
Conunents  pointed  out  that  this  is 
inconsistent  with  recommendations 
made  to  APHIS  by  the  Committee  and 
approved  by  APHIS.  The  Committee 
recommended  that  such  a  herd  not  be 
considered  an  affected  herd,  but  that  we 
require  instead  that  all  captive  cervids 
in  such  a  herd  that  respond  to  the  SCT 
test  be  classified  as  reactors.  If  none 
respond,  the  herd  should  be  released 
bom  quarantine  and  return  to  the 
classification  status  in  effect  before  the 
herd  was  quarantined,  unless  the  DTE 
determines  that  additional  testing  is 
appropriate  to  ensure  the  herd's 
freedom  from  tuberculosis. 

We  agree  with  these 
recommendations  for  the  following 
reasons.  Considering  such  a  herd  an 
affected  herd  would  be  inconsistent 
with  the  level  of  certainty  that  can  be 
achieved  regarding  whether  tuberculosis 
is  present  in  the  herd.  Identifying  a  herd 
as  the  source  of  a  captive  cervid  from 
which  M.  bovis  was  isolated  means 
there  is  a  high  degree  of  likelihood,  but 
not  absolute  certainty,  that  the  captive 
cervid  came  from  that  herd. 
Identification  of  source  herds  in  the 
course  of  a  slaughter  traceback 
investigation  can,  on  occasion,  be 
inexact.  For  example,  depending  on  the 
practices  of  the  slaughtering 
establishment,  the  identification  tag  of 
the  captive  cervid  can  be  occasionally 


72116       Federal  Register/ Vol.  63,  No.  251  / Thursday,  December  31.  1998/Rules  and  Regulations 


separated  from  the  carcass  before  the 
captive  cervid  is  identified  during 
slaughter  as  having  lesions  consistent 
with  tuberculosis.  If  M.  bovis  is  isolated 
from  the  lesioned  captive  cervid,  APHIS 
veterinarians  may  not  be  able  to 
definitely  determine  the  specific  source 
herd,  but  may  identify  several  herds  that 
sent  captive  cervids  to  slaughter  that 
day  as  being  possible  sources  of  the 
tuberculous  captive  cervid. 

In  contrast,  tne  proposed  quarantine 
and  testing  requirements  for  affected 
herds  in  §  77.16(d)  are  intended  for 
specific  herds  that  are  already  known  to 
contain,  or  that  have  contained,  one  or 
more  captive  cervids  infected  with  M. 
bovis.  Here,  we  know  with  certainty  that 
a  specific  herd  contains  or  has 
contained  a  captive  cervid  infected  with 
M.  bovis  because  the  captive  cervid  is  in 
that  specific  herd  when  it  is  tested, 
classified  as  a  reactor  by  a  State  or 
Federal  veterinarian,  and  slaughter 
inspected  or  necropsied,  with  tissue 
samples  sent  to  the  National  Veterinary 
Services  Laboratory  for  bacterial 
isolation.  Under  these  circumstances, 
the  identification  of  the  captive  cervid   . 
as  originating  from  a  particular  herd  is 
definitive. 

Furthermore,  at  the  time  the  proposed 
rule  Mras  published  in  April  1996,  our 
knowledge  of  the  prevalence  level  of 
tubercxUosis  in  the  U.S.  captive  cervid 
population  was  not  as  complete  as  it  is 
today,  and  we  suspected  a  higher 
prevalence  level  than  was  in  fact  the 
case.  We  believed  that  a  high  prevalence 
of  tuberculosis  in  captive  cervid 
populations  warranted  a  high  degree  of 
scrutiny  of  herds  identified  as  source 
herds  in  slaughter  traceback 
investigations.  We  now  know  that  the 
prevalence  of  tubemdosis  in  captive 
cervids  is  lower  than  we  believed  it  to 
be  at  the  time  of  the  proposal.  Therefore, 
we  now  believe  we  can  reduce  some  of 
the  testing  burden  on  herds  identified  as 
source  herds  in  slaughter  traceback 
investigations  because  these  herds  are  at 
a  relatively  low  risk  of  actually 
containing  or  having  contained  a 
captive  cervid  that  is  positive  for  M. 
bovis. 

The  testing  schedule  required  by  this 
final  rule  for  herds  identified  as  the 
source  of  tuberculous  captive  cervids 
based  on  a  slaughter  traceback 
investigation  is  appropriate  to  the  level 
of  certainty  that  tuberculosis  has  been 
present  in  that  herd,  and  we  believe  it 
is  adequate  to  detect  tuberculosis  in  the 
herd  if  it  is  present.  The  more  stringent 
testing  schedide  that  is  required  for 
affected  herds  is  not  necessary  for 
source  herds,  since,  as  explained  above, 
the  level  of  certainty  that  identified 
source  herds  are  in  fact  the  source  of 


tuberculous  captive  cervids  is  not  as 
definitive  as  with  affected  herds. 
Therefore,  we  have  removed  the 
proposed  requirement  that,  if  a  herd  is 
identified  as  the  source  of  a  captive 
cervid  having  lesions  of  tuberculosis 
and  M.  bovis  is  isolated  from  the  captive 
cervid.  the  herd  will  be  considered  an 
affected  herd.  In  this  final  rule. 
§  77.16(f)(1)  requires  instead  that  all 
captive  cervids  in  such  a  herd  that 
respond  to  the  SCT  test  be  classified  as 
reactors.  If  none  respond,  the  herd  may 
be  released  from  quarantine  and 
returned  to  the  classification  status  in 
effect  before  the  herd  was  quarantined, 
unless  the  UTE  determines  that 
additional  testing  is  appropriate  to 
ensiu«  the  herd's  fi^edom  from 
tuberculosis.  In  addition,  in  order  to 
represent  the  identification  of  source 
herds  accurately,  we  are  removing  the 
phrase  "positively  identified"  fiom 
proposed  §  77.16(f)  and  referring  instead 
to  herds  "identified"  as  source  herds. 

In  the  proposed  rule,  §  77.16(f)(2) 
stated  that,  if  a  herd  is  identified  as  the 
source  of  captive  cervids  that  exhibit 
lesions  compatible  with  or  suggestive  of 
tuberciUosis.  fotmd  by  histopathology, 
without  the  isolation  of  M.  bovis,  the 
herd  will  be  subject  to  the  provisions  of 
§  77.16(c).  concerning  herds  found  to 
have  only  lesions  of  tuberculosis.  The 
Committee  reconunended  that  we  not 
require  such  a  herd  to  be  subject  to  the 
provisions  of  §  77.16(c),  but  that  we 
require  instead  that  captive  cervids  in 
such  a  herd  that  respond  to  the  SCT  test 
be  classified  as  suspects  and 
supplemental  tests  be  applied.  As 
discussed  above  with  respect  to 
paragraph  (f)(1),  we  agree  that  the 
proposed  testing  schedule  is  not 
necessary  in  light  of  the  level  of 
certainty  that  a  lesioned  animal 
originated  from  a  specific  herd.  This 
situation  warrants  different  testing  and 
quarantine  standards  for  source  herds 
than  we  require  for  herds  in  which  the 
origin  of  the  animal  is  known  with 
certainty.  Therefore,  paragraph  (f)(2)  is 
changed  in  this  final  rule  to  reflect  this 
situation. 

In  conjunction  with  the  change  to 
§  77.16(f)(1),  we  are  also  changing  the 
proposed  definition  of  affected  herd. 
The  proposed  rule  defined  an  affected 
herd  as  a  herd  of  captive  cervids  that 
contains,  or  that  has  been  positively 
identified  as  the  source  of.  one  or  more 
captive  cervids  infected  with  M.  bovis 
and  that  has  not  tested  negative  to  the 
required  tests  for  release  from 
quarantine.  The  proposed  definition 
included  the  phrase  "or  that  has  been 
positively  identified  as  the  source  oV  to 
be  consistent  with  proposed 
§  77.16(f)(1).  As  already  explained. 


because  of  a  difference  in  the  level  of 
certainty,  we  believe  it  is  inappropriate 
to  consider  an  identified  soiuce  herd 
exactly  the  same  as  an  affected  herd. 
The  definition  for  an  affected  herd  that 
is  more  appropriate  is  a  herd  that 
contains  or  that  has  contained  one  or 
more  captive  cervids  infected  with  M. 
bovis  and  that  has  not  passed  the 
required  tests  for  release  from 
quarantine.  We  believe  this  definition  is 
more  accurate  than  the  proposed 
definition.  This  definition  was  also 
recommended  to  APHIS  by  the 
Committee.  Therefore,  this  final  rule 
defines  an  affected  herd,  with  some 
clarifications,  as  follows: 

Affected  herd.  A  herd  of  captiye  cervids 
that  contains  at  that  has  contained  one  or 
more  captive  cervids  infected  with 
Mycobacterium  bovis  (determined  by 
bacterial  isolation  of  M.  bovis)  and  that  has 
not  tested  negative  to  the  three  whole  herd 
tests  as  prescribed  in  §  77.16(d)  of  this 
subpart. 


Section  77.16(g) 
Herds 


Newly  Assembled 


One  commenter  pointed  out  that  we 
did  not  include  a  provision  for 
determining  the  herd  classification 
status  of  a  newly  assembled  herd.  The 
Committee  recommended  that  we 
classify  newly  assembled  herds  as 
follows:  A  newly  assembled  herd  will 
be  classified  as  having  the  herd  status  of 
the  herd  from  which  the  captive  cervids 
originated.  If  the  herd  is  assembled  fiom 
captive  cervids  fiom  more  than  one 
herd,  it  wdll  be  classified  as  having  the 
herd  statiis  of  the  originating  herd  with 
the  lowest  status.  A  newly  assembled 
herd  will  also  assume  the  testing 
schedule  of  the  herd  status  it  is  given. 
Captive  cervids  in  the  herd  must  have 
no  exposure  to  captive  cervids  from  a 
herd  of  lesser  status  than  the  herd  of 
origin  determining  the  status  of  the 
newly  assembled  herd.  We  agree  with 
this  recommendation. 

Proposed  §  77.16(g)  established 
testing  requirements  for  herds  newly 
assembled  on  premises  where  a 
tuberctdous  herd  has  been  depopidated. 
In  this  final  rule,  we  have  put  these 
provisions  in  a  new  paragraph  (g)(2), 
and  have  added  the  provisions 
described  above  for  any  newly 
assembled  herd  in  a  new  paragraph 
(g)(1).  We  are  also  adding  in  paragraph 
(g)(1)  that  captive  cervids  in  the  newly 
assembled  herd  must  have  no  exposure 
to  any  tuberculous  livestock. 

Section  77.17    Procedures  for  and 
Interstate  Movement  to  Necropsy  and 
Slaughter 

We  are  changing  §  77.17(b)(1).  This 
paragraph  contains  requirements  for 
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I  loving  reactors,  suspects,  and  exposed 
captive  cervids  interstate  to  necropsy  or 
sjUtughter.  One  requirement  is  that  the 
(Mptive  cervid  be  accompanied  by  a 
Mrmit.  and  proposed  paragraph  (b)(1) 
li^ed  the  information  that  must  appear 
on  the  permit,  including  the  animal's 
i  aentification,  the  owner's  name  and 
e  ddress,  and  the  piupose  of  the 
injovement.  We  neglected  to  include  the 
Cllassification  of  the  captive  cervid  (i.e., 

Iictor,  suspect,  or  exposed)  on  the  list 
information  that  must  appear  on  the 
rmit.  It  is  important  that  this 
information  be  on  the  permit  for  public 
bealth  reasons  so  that  meat  inspectors  at 
tne  slaughtering  establishment  will  be 
informed  and  know  how  to  inspect  and 
dispose  of  the  carcass.  We  have  added 
this  to  paragraph  (b)(1)  in  this  final  rule. 

i  I  isponses  to  Comments  Not  Resulting 
i  r  Changes  to  Proposed  Rule 

In  the  preamble  to  the  proposal,  we 
s  t  id  that  we  modeled  the  proposed 
s  I  ibpait  B  for  captive  cervids  after  the 
nagulations  in  part  77  for  cattle  and 

son,  and  after  the  UMR  for 

iberculosis  for  cattle  and  bison.  One 

nunenter  stated  that  it  is 
ppropriate  and  misguided  to  apply 
science  developed  for  cattle  to  deer. 
Two  other  commenters  said  that  the 
SI  !7r  and  CXT  tests  require  considerable 
handling  of  the  animal  being  tested  and 

Suit  in  stress  to  captive  cervids.  The 
nmenters  said  that  these  tests  were 
I  designed  for  cervids  and  have  been 
]|a|ss  than  adequate. 
We  are  not  making  any  changes  in 
ponse  to  these  comments.  The  SCT 
id  (XT  tests  are  basic  tuberculin  tests 
to  detect  tuberculosis  in  all 
es,  including  humans.  While  it  is 
e  that  the  SCT  and  OCT  tests  in 
icular  were  originally  developed  for 
on  cattle  and  bison,  the  proposed 
l|iovisions  for  applying  these  tests  to 
oQrvids  have  been  modified  to  account 
fv  the  way  cervids  respond  to  the  tests. 
Farther,  we  proposed  to  apply  these 
testing  procedures  only  after 
o^nsiderable  experience  using  these 
t^ts  on  captive  cervids  had  shown  that 
tbjey  were  effective  in  determining  the 
tuberculosis  status  of  captive  cervids. 
[We  agree  with  commenters  that  the 

and  CCT  tests  result  in  stress  to 
iptive  cervids  because  they  require 
nsiderable  handling  of  the  animals, 
tme  captive  cervid  owners  prefer  to 
ie  the  BTB  test  for  this  reason,  as  the 
BTB  test  only  requires  a  single  handling 
O^the  captive  cervid  to  obtain  a  blood 
SBlmple.  This  final  rule  does  include  the 
cation  for  using  the  BTB  test  with 
captive  cervids  in  place  of  the  CCT  test 
as  a  supplement  to  the  SCT  test. 


Section  77.11(b)  describes  the  use  of 
the  CCT  test,  and  states,  in  part,  that  the 
"CCT  test  may  be  used  in  affected  herds 
only  after  the  herd  has  tested  negative 
to  two  whole  herd  SCT  tests."  One 
commenter  asked  if  the  CCT  test  could 
be  used  as  a  primary  test  in  affected 
herds  after  having  tested  negative  to  two 
whole  herd  SCT  tests.  Our  response  is 
that  the  CCT  test  is  always  a  secondary 
test  and  cannot  be  used  as  a  primary 
test.  The  scientific  basis  for  interpreting 
the  CCT  test  requires  that  the  CCT  test 
be  performed  following  an  initial 
injection  of  bovine  tuberculin  for  the 
SCT  test.  If  bovine  tuberculin  had  not 
already  been  introduced  into  the  captive 
cervid 's  system,  the  CCT  test  could 
cause  a  different  and  unpredictable 
response.  Under  the  conditions 
described  above,  an  affected  herd  is  first 
tested  with  a  primary  test  (the  SCT  test) 
at  least  twice  before  a  secondary  test 
(the  CCT  test)  may  be  applied.  It  is 
necessary  to  test  die  herd  with  the  SCT 
test  at  least  twice  because,  as  discussed 
below,  the  SCT  test  is  more  sensitive 
than  the  CCT  test.  Using  the  SCT  test  at 
least  twice  before  using  the  CCT  test 
will  give  the  most  accurate  assurance 
that  tuberculosis  is  detected  in  the  herd 
if  it  is  present. 

In  proposed  §  77.11,  paragraphs  (b)(2), 
(b)(3),  and  (b)(4)  set  forth  the 
circiunstances  imder  which  a  captive 
cervid  tested  with  the  CCT  test  must  be 
classified  as  negative,  a  suspect,  or  a 
reactor.  One  commenter  said  that  the 
phrase  "must  be  classified"  should  be 
changed  to  "should  be  classified"  in 
each  of  these  paragraphs.  The 
commenter  did  not  state  a  reason  for 
this  suggestion,  but  we  assume  it  is 
intended  to  give  the  testing  veterinarian 
more  flexibility  if  some  additional 
knowledge  (such  as  testing  history  of 
the  herd  or  whether  or  not  the  captive 
cervid  may  have  been  exposed  to  a 
tuberculous  animal)  would  make  the 
testing  veterinarian  judge  that  the 
captive  cervid  should  be  classified 
differently.  We  are  not  making  any 
changes  in  response  to  this  comment. 
Paragraphs  (b)(3)  and  (b)(4),  concerning 
suspect  and  reactor  classification, 
already  contain  a  provision  for  the 
testing  veterinarian  to  use  his  or  her 
judgment  in  classifying  a  captive  cervid. 
Paragraph  (b)(2),  concerning  negative 
classification,  does  not  contain  any  such 
provision.  We  do  not  believe  any 
deviation  from  the  classification  criteria 
would  be  appropriate  in  classifying  a 
captive  cervid  as  negative. 

One  commenter  claimed  that  there  is 
no  data  to  support  a  statement  in  the 
preamble  to  the  proposed  rule  that  the 
SCT  test  is  more  sensitive  than  the  CCT 
test  or  the  PTB  test.  The  commenter 


went  on  to  say  that,  with  its  lack  of 
specificity,  the  SCT  test  is  clearly 
ineffective  unless  used  in  conjunction 
with  the  CCT  test  or  the  BTB  test.  We 
are  making  no  changes  based  on  this 
comtaent.  The  commenter  is  referring  to 
a  discussion  in  the  preamble  to  the 
proposed  rule  that  explained  why  a 
captive  cervid  fi-om  a  herd  of  unknown 
status  that  responds  to  the  SCT  test  (the 
primary  test  used)  should  be  classified 
as  a  suspect  until  retested  with  a 
supplementary  test  (either  the  CCT  test 
or  the  BTB  test).  We  explained  that 
testing  with  a  supplementary  test  would 
be  necessary  because  the  SCf  test  is 
more  sensitive.  We  believe  the 
commenter  misunderstood  our  use  of 
the  word  sensitive.  What  we  intended  to 
convey  was  that,  while  the  SCT  test  is 
more  likely  than  other  tuberculosis  tests 
to  respond  to  M.  bovjs  in  a  captive 
cervid,  it  is  also  more  likely  to  respond 
to  other  mycobacterial  diseases  or 
immune  stimulants  that  are  not  M. 
bovis.  So,  while  the  SCT  test  is  more 
sensitive  than  the  CCT  or  the  BTB  tests, 
it  is  also,  as  the  commenter  points  out, 
less  specific.  This  can  sometimes  lead  to 
"false  positive"  reactions  when  using 
the  SCT  test.  It  is  for  this  reason  that, 
in  herds  of  unknown  tuberculous  status, 
this  final  rule  requires  the  use  of  the 
SCT  test  in  conjunction  with  the  CCT 
test  or  the  BTB  test  to  determine 
whether  or  not  a  captive  cervid  should 
be  classified  as  a  reactor. 

Another  commenter  said  that,  due  to 
the  admitted  sensitivity  of  the  SCT  test, 
captive  cervids  responding  to  the  SCT 
test  should  not  be  classified  as  reactors 
until  additional  testing  is  accomplished. 
We  agree  in  most  cases.  This  final  rule 
requires  that  captive  cervids  in  herds  of 
unknown  tut)erculous  status  that 
respond  to  the  SCT  test  be  classified  as 
suspects  until  they  are  retested  with  a 
supplementary  test.  However,  captive 
cervids  in  affected  herds  responding  to 
the  SCT  test  must  be  classified  as 
reactors.  As  we  explained  in  the 
preamble  to  the  proposed  rule,  this 
deviation  is  necessary  when  testing  a 
captive  cervid  in  an  affected  herd 
because  it  is  known  that  the  captive 
cervid  has  been  exposed  to  tuberculosis. 
Therefore,  it  is  more  likely  that  a 
response  to  the  SCT  test  indicates  an 
animal  with  tuberculosis.  This  nile  also 
allows  testing  veterinarians  the 
discretion  to  classify  a  captive  cervid  as 
a  reactor  based  on  an  SCT  test  response 
if  the  veterinarian  determines  that  is 
appropriate.  If  the  testing  veterinarian  is 
a  designated  accredited  veterinarian,  we 
will  require  that  he  or  she  obtain  the 
concurrence  of  a  DTE  to  classify  a 
captive  cervid  as  a  reactor  based  on  an 
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SCT  test  response.  Allowing  this 
discretion  is  necessary  because  the 
drciunstances  under  which  an  animal  is 
being  tested  (for  example,  captive 
cervids  from  high-risk  herds,  such  as 
suspected  source  herds  or  a  herd 
recently  released  from  quarantine  for 
tuberculosis)  may  make  it  more  likely 
that  a  response  to  the  SCT  test  indicates 
an  animal  with  tuberculosis. 

The  commenter  was  further 
concerned  that  classifying  a  captive 
cervid  as  a  reactor  based  oiTa  response 
to  the  SCT  test  will  result  in 
unnecessary  quarantines,  tracebacks, 
and  slaughter  of  reactors  and  other 
captive  cervids  in  the  herd.  We  have 
acknowledged  the  possibility  of  false 
positives  when  using  the  SCT  test.  As 
explained  previously,  it  is  for  this 
reason  that,  under  routine 
cfrcumstances,  supplemental  tests  will 
be  used.  We  believe,  however,  that  in 
herds  where  there  is  a  higher  likelihood 
of  captive  cervids  in  the  herd  having 
tuberculosis  (such  as  affected  herds),  the 
risk  of  false  positives  is  outweighed  by 
the  risk  of  not  immediately  identifying 
captive  cervids  that  have  tuberculosis. 
Therefore,  we  are  making  no  changes  to 
the  rule  based  on  this  comment. 

One  commenter  said  that  the  assertion 
in  the  proposed  rule  that  the  SCT  and 
the  CCT  tests  provide  results  as  reliable 
as  the  BTB  test  "has  been  proven  to  be 
unfounded  due  to  incidence  of  false 
positives."  Of  the  three  official 
tuberculosis  tests,  the  SCT  test  is  the 
most  sensitive.  The  disadvantage  of  this 
sensitivity  is  that  it  can  result  in  false 
positives.  The  advantage  of  this 
sensitivity  is  that,  while  we  are  more 
likely  to  get  false  positives,  we  are  also 
more  likely  to  find  all  the  captive 
cervids  that  actually  have  tuberculosis. 
Some  of  these  tuberculous  captive 
cervids  would  not  react  to  a  less 
sensitive  test.  Because  of  the  possibility 
of  false  positives,  however, 
supplemental  tests  will  normally  be 
used.  The  CCT  and  the  BTB  tests  were 
proposed  to  be  used  as  supplemental 
tests.  When  we  stated  in  the  proposed 
rule  that  the  SCT  and  CCT  tests  provide 
results  "as  reliable"  as  the  BTB  test,  we 
meant  that  using  the  BTB  test  as  a 
supplemental  test  will  not  result  in 
finding  more  captive  cervids  in  the  herd 
with  tuberculosis  than  we  would  find 
using  the  SCT  and  CCT  tests.  Because 
results  from  supplementing  the  SCT  test 
with  the  CCT  test  or  the  BTB  test  are 
equally  reliable,  we  proposed  to  give 
captive  cervid  owners  the  choice  of 
using  either  the  CCT  or  the  BTB  tests  as 
supplemental  tests.  The  incidence  of 
false  positives  on  the  SCT  test  is  not 
relative  to  this  decision,  and  the  high 
degree  of  sensitivity  that  causes  the  false 


positives  is  crucial  to  the  SCT  test's 
efiiectiveness.  Therefore,  we  are  not 
making  any  changes  to  the  rule  in 
response  to  this  comment. 

One  commenter  expressed  concern 
that  the  proposed  interval  between  a 
positive  SCT  test  and  a  CCT  test  is  not 
long  enough,  and  that  a  loss  of 
sensitivity  on  the  CCT  will  result.  We 
proposed  that  captive  cervids  classified 
as  suspects  on  the  SCT  test  must  be 
retested  with  the  CCT  test  either  within 
10  days  following  the  SCT  test  or  not 
until  90  days  after  the  SCT  test.  The 
commenter  said  that  USDA's  own  data 
reflects  that  testing  with  the  CCT  test 
too  soon  after  testing  with  the  SCT  test 
(within  10  days)  reduces  the 
effectiveness  of  the  testing  program. 

We  are  making  no  changes  to  the 
proposed  rule  based  on  this  comment. 
The  commenter  is  correct  that  the 
injection  of  the  USDA  bovis  tuberculin 
for  the  SCT  test  suppresses  the  animal's 
abihty  to  respond  to  subsequent 
tuberciUin  tests  administered  prior  to  a 
90  day  waiting  period.  After  90  days, 
the  suppressing  effect  of  the  tuberculin 
is  markedly  reduced,  and  responses  to 
subsequent  tuberculin  tests  are  stronger 
and  easier  to  read.  However,  prior  to  10 
days  following  application  of  the  SCT 
test,  a  captive  cervid  will  not  yet  have 
become  so  desensitized  that  a 
subsequent  test  may  not  be  appfied. 
Responses  may  not  be  as  strong,  but 
they  will  be  adequately  strong  to  be 
considered  reliable.  Further,  the 
provisions  in  this  final  rule  under 
which  the  CCT  test  is  to  be  appUed  and 
interpreted  are  appropriate  for  testing 
either  within  10  days  of  the  SCT  test  or 
at  least  90  days  after. 

The  proposed  rule  provided  that,  with 
two  exceptions,  official  tuberculosis 
tests  may  only  be  given  by  a 
veterinarian  employed  full-time  by  the 
State  in  which  the  test  is  administered 
or  by  a  veterinarian  employed  fiill-time 
by  USDA  (as  discussed  previously  in 
this  document,  we  are  removing  \he 
"full-time"  requirement).  One  exception 
to  this  provision  is  that  a  designated 
accredited  veterinarian  may  conduct  the 
SCT  test  for  routine  testing  of  herds  of 
unknown  tuberculous  status,  and  any 
accredited  veterinarian  may  conduct  the 
BTB  test.  One  commenter  said  that  these 
requirements  are  unnecessarily 
restrictive,  and  that  any  licensed 
veterinarian  should  be  able  to 
administer  a  tuberculosis  test  and 
classify  a  captive  cervid  based  on  the 
results,  with  test  results  confirmed  in 
consultation  with  an  official  State 
veterinarian.  We  are  not  making  any 
changes  to  the  proposed  rule  based  on 
this  comment.  Classifying  an  animal  as 
potentially  having  tuberculosis  could 


necessitate  further  serious  regulatory 
actions,  including  quarantine,  traceback, 
or  the  slaughter  of  affiected  animals.  We 
believe  that,  considering  the 
consequences  to  a  herd  owner  of  having 
tuberculin  responding  animals  in  a 
herd,  it  is  imperative  that  the  testing 
and  classifying  veterinarian  be  as 
knowledgeable  and  objective  as 
possible.  Allowing  any  hcensed 
veterinarian  to  test  and  classify  animals 
could  result  in  situations  where  there 
may  be  a  confUct  of  interest,  and  would 
also  reduce  oversight  of  the  eradication 
program  by  regulatory  officials. 

Our  proposal  included  a  definition  for 
"depopulate"  to  mean  the  destruction  of 
all  captive  cervids  in  a  herd  by  slaughter 
or  by  death  otherwise.  One  commenter 
said  we  should  revise  the  definition  for 
"depopulate"  to  include  the  slaughter  of 
all  livestock  in  the  herd  other  than 
captive  cervids  that  are  deemed  by  the 
tuberculosis  epidemiologist  to  be 
exposed.  We  are  making  no  changes 
based  on  this  conunent.  At  the  present 
time,  to  ensure  success  of  the 
tuberculosis  eradication  program  and  to 
provide  incentive  for  owners  to 
depopulate  an  entire  affected  herd,  the 
regulations  require  that  all  livestock  in 
a  herd  must  be  depopulated  if  the  owner 
wishes  to  receive  indemnity  for  the 
cattle,  bison,  or  captive  cervids 
destroyed  (see  9  CFR  part  50).  We  do 
not  at  present  have  a  tuberculosis 
eradication  or  indemnity  program  for 
species  other  than  cattle,  bison,  and 
captive  cervids.  Therefore,  we  do  not 
ciurently  believe  it  is  appropriate  to 
require  in  part  77  that  all  livestock  in  a 
herd  must  be  depopulated. 

One  commenter  nad  questions  about 
what  kinds  of  cervid  herds  would  be 
considered  captive.  The  proposed  rule 
defined  a  captive  cervid  as  a  cervid 
"raised  or  maintained  in  captivity  for 
the  production  of  meat  and  other 
agricultiual  products,  for  sport,  or  for 
exhibition.*  *  "'The  commenter  says 
that  in  some  areas  of  the  United  States 
white-tailed  deer  are  enclosed  by  deer- 
proof  fences  as  a  wildlife  management 
tool.  In  Texas,  for  example,  over  1 
million  acres  of  rangeland  are  enclosed 
by  deer-proof  fences,  and  the  enclosed 
deer  herds  are  defined  by  Texas  statute 
as  wild  deer  populations.  The 
commenter  says  it  is  ambiguous 
whether  or  not  such  enclosed  deer  herds 
would  be  considered  captive  under  our 
definition  of  captive  cervid.  Similarly, 
the  commenter  also  said  that  State  and 
Federal  fish  and  wildhfe  agencies 
sometimes  restore  wild  cervid 
populations  through  interstate  trap  and 
transplant  operations.  The  commenter 
asked  if  it  is  our  intent  to  include  such 
operations  under  the  scope  of  this  rule. 
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We  do  not  intend  to  include  deer 
Papulations  enclosed  for  wildlife 
oanagement  purposes  within  the  scope 
of  this  rule.  Wild  deer  enclosed  for 
management  purposes  are  obviously  not 
e&closed  for  the  purpose  of  using  them 
f«>r  exhibition  or  as  a  commodity,  but  to 
keep  them  out  of  grazing  land,  crop 
fields,  or  developed  areas.  We  do  not 
<:0nsider  such  cervid  herds  to  be 
captive.  Neither  do  we  intend  to  include 
deer  that  are  part  of  any  other  wildlife 

aanagement  projects  under  the  scope  of 
is  rule.  Therefore,  we  have  not  made 
1 1  ly  changes  in  response  to  this 
omment. 

We  proposed  that,  to  move  a  captive 
( 3  )rvid  interstate  for  slaughter  or 
1 1  Bcropsy,  a  permit  for  such  movement 
!  I  lust  be  issued  by  a  representative  of 
.  ^  PHIS,  a  State  representative,  or  an 
•fxaedited  veterinarian.  We  also 
proposed  that  captive  cervids  moving 
^terstate  for  any  reason  other  than 
slaughter  or  necropsy  must  be 
accompanied  by  a  certificate  for  such 
movement  issued  by  a  State  or  Federal 
animal  health  official  or  an  accredited 
veterinarian.  One  commenter  said  that 
in  some  States  the  State  fish  and 
wildlife  agency  has  responsibiUty  for 
regulating  captive  cervid  herds,  and  not 
the  State  department  of  agricultiue.  The 

Stmmenter  asked  which  State  agency 
ould  be  responsible  for  issuing 
terstate  movement  permits  and 
irtificates  under  the  proposed  rule, 
e  commenter  is  concerned  that  no 

ded  mandates  be  placed  on  State 
,  and  wildUfe  agencies. 
Whichever  agency  is  responsible  for 
ement  of  captive  cervid  herds  in 
Mrill  be  the  cooperating  State 
;ency  under  this  rule  responsible  for 
suing  permits  and  certificates  when 

for  the  interstate  movement  of 
kptive  cervids.  The  costs  for  issuing 
ch  permits  and  certificates  are 
minimal.  Therefore,  we  will  not  provide 
^y  funds  to  the  States  for  this  service. 
Ik  most  cases,  the  State  veterinarian 
(fegardless  of  what  State  agency  the 
veterinarian  works  for)  will  be  the 
primary  cooperator  with  APHIS  under 
this  program.  The  State  veterinarian 
would  cdready  be  cooperating  with 
HIS  in  conducting  the  interstate 
ovement  program  for  tuberculosis  in 
ittle  and  bison.  Thus,  the  States  should 
t  encoimter  significant  additional 
cpenses  because  of  this  program. 
One  commenter  asked  why  we  did 
it  propose  to  regulate  wild  cervids  as 
11  as  captive  cervids,  if  tuberculosis  is 
ly  a  threat.  We  are  concerned,  along 

E'  h  the  commenter,  that  tuberculosis 
be  transmitted  from  captive  cervids 
nld  cervids  and  vice  versa.  Because 
oiu  concern,  we  are  assisting  State 


wildlife  agencies  in  monitoring 
tuberculosis  in  wild  animal  populations 
and  in  developing  possible  methods  for 
controlling  tuberculosis  in  those 
populations.  However,  it  is  not  feasible 
at  this  time  for  us  to  develop  a 
tuberculosis  eradication  program  for 
wild  cervids  or  other  wild  animals 
similar  to  those  proposed  for  captive 
cervids.  We  have  made  no  changes  to 
the  rule  in  response  to  this  comment. 

Another  commenter  asked  why  we 
did  not  propose  to  regulate  bovidae 
other  than  bison  (such  as  African  and 
Asian  antelope,  American  pronghom, 
and  various  species  of  wild  sheep  and 
goats)  for  tuberculosis.  We  are  making 
no  changes  based  on  this  comment.  We 
have  considered  regulating  bovidae 
other  than  cattle  and  bison  for 
tuberculosis.  However,  at  this  time,  we 
are  focusing  on  the  species  of  primary 
epidemiologic  importance.  Cattle,  bison, 
and  captive  cervids  have  the  most 
impact  on  the  spread  of  tuberculosis 
among  Uvestock.  We  recognize  that, 
especially  in  mixed  herds,  bovidae  other 
than  cattle  and  bison  are  capable  of 
transmitting  the  disease  to  cattle,  bison, 
and  captive  cervids,  and  this  is  of 
concern  to  us.  If,  in  the  futiue,  we 
decide  to  regulate  other  Uvestock  for 
tuberculosis,  we  will  publish  a 
proposed  rule  in  the  Federal  Register. 

One  commenter  was  concerned  with 
our  explanation  in  the  preamble  to  the 
proposed  rule  regarding  why  we 
proposed  regulations  for  a  monitored 
herd  status  for  captive  cervid  herds.  We 
said  in  the  preamble  that  the  provisions 
for  monitored  herds  have  been  included 
mainly  to  accommodate  very  large 
cervid  herds  raised  under  range 
conditions.  The  commenter  said  that 
this  explanation  could  be  construed  to 
mean  that  monitored  herds  would 
include  wild  cervid  herds.  We  are 
making  no  changes  to  the  regulation 
based  on  this  comment.  The  term 
"monitored  herd"  is  defined  in  §  77.8, 
"Definitions,"  to  mean:  "A  herd  on 
which  identification  records  are 
maintained  on  captive  cervids  inspected 
for  tuberculosis  at  an  approved 
slaughtering  estabUshment  or  an 
approved  diagnostic  laboratory,  and 
which  meets  the  standards  set  forth  in 
§  77.14  of  this  subpart"  (emphasis 
added).  We  beUeve  that  this  definition 
makes  it  clear  that  only  captive  cervid 
herds  will  be  eUgible  to  be  considered 
monitored  herds.  Further,  as  stated 
previously  in  this  document,  we  have 
added  the  word  "captive"  before  the 
word  "cervid"  each  time  it  appears 
throughout  the  regulations.  We  beUeve 
this  will  be  sufficient  to  ensure  that  it 
is  clear  that  the  rule,  including  the 


provisions  for  monitored  herds,  only 
appUes  to  captive  cervids. 

m  the  Regulatory  FlexibiUty  Analysis 
portion  of  the  proposed  rule,  we  stated 
that  the  cost  of  routine  testing  with  the 
SCT  test  will  be  borne  by  the  owner  of 
the  captive  cervid  herd.  We  estimated 
that  this  will  cost  about  $25-30  per 
cervid,  based  on  a  herd  of  about  200 
captive  cervids  over  6  months  of  age. 
One  commenter,  in  regard  to  this,  stated 
that  the  public  should  bear  the  cost  of 
this  test,  and  not  the  individual  herd 
owner.  APHIS  does  in  fact  provide  the 
tuberculin  free  to  private  veterinarians. 
By  doing  this,  veterinarians  do  not  have 
to  charge  herd  owners  for  the  cost  of  the 
tuberculin.  APHIS  also  pays  the  cost  of 
all  testing  for  high-risk  herds  (for 
example,  affscted  herds  and  herds  that 
have  received  a  captive  cervid  from  an 
affected  herd).  Further,  States  usually 
provide  cost-free  testing  when  the 
testing  is  required  by  the  State  for 
siuveillanoe  purposes.  Our  intent  is  that 
owners  of  captive  cervids  pay  for 
routine  testing  that  allows  them  to  move 
their  animals  in  interstate  commerce. 

Another  commenter  disputed  our 
estimate  of  the  cost  of  routine  testing  at 
$25-$30  per  cervid.  We  explained  in  the*  ° 
analysis  that  approximately  two-fifths  of 
this  estimated  cost  would  be  for 
additional  labor  needed  to  assist  in 
testing  (roimding  up  the  herd,  holding 
animals  for  injection,  etc.),  and  three- 
fifths  of  this  estimate  would  be  for  a 
veterinarian's  professional  services.  The 
commenter  said  that  veterinarians 
charge  only  about  $2  per  head  to  test 
cattle  for  tuberciilosis,  and  do  not 
charge  significantly  more  to  test  captive 
cervids  (o\u  estimate  assumed  a 
minimiun  charge  of  $15 — three-fifths  of 
$25).  The  conunenter  also  said  that 
roimdup  and  handling  costs  for  captive 
cervids  are  not  normally  more  than  the 
costs  for  such  labor  when  testing  cattle, 
and  asked  that  we  revise  the  analysis  to 
state  that  testing  of  captive  cervids  for 
tuberculosis  will  be  no  more  expensive 
than  testing  of  cattle.  The  purpose  of  our 
discussion  of  testing  costs  in  the 
proposed  rule  was  to  determine  whether 
or  not  the  rule  would  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Analysis  of 
this  is  required  under  the  Regulatory 
FlexibiUty  Act.  Based  in  part  on  our 
estimate  of  testing  costs,  we  determined 
that  the  proposed  rule  would  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities.  We 
believe  that  in  some  circumstances 
testing  and  labor  costs  will  be  greater 
than  what  the  commenter  estimates. 
Even  so,  there  will  be  no  change  in  oiu 
determination  of  no  significant 
economic  impact  if  testing  costs  prove 
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to  be  lower  than  we  estimated. 
Therefore,  we  have  made  no  changes  to 
the  analysis  in  response  to  this 
comment. 

In  the  proposed  rule,  we  stated  that 
zoological  parks  that  are  accredited  by 
the  American  Zoo  and  Aquarium 
Association  (AZA)  and  that  have  captive 
cervids  are  exempt  from  the  proposed 
regulations  when  the  captive  cervids  are 
moved  directly  interstate  between  AZA 
member  faciUties.  One  commenter  said 
that  exempting  AZA  member  faciUties 
from  the  regulations  means  that  AZA 
members  are  held  to  a  standard  lower 
than  those  established  for  the 
agriculture  industry,  even  though  there 
exists  an  equal  or  greater  risk  of 
spreading  the  disease  between  such 
faciUties.  We  are  making  no  changes 
based  on  this  comment.  As  we  stated  in 
the  proposed  rule,  the  AZA  holds  its 
member  facilities  to  a  high  animal 
health  standard.  All  member  faciUties 
monitor  their  animals  for  tuberculosis 
and  other  diseases,  and  interstate 
movement  between  the  parks  would  not 
involve  contact  with  animals  that  are 
not  in  the  respective  parks.  Given  these 
standardized  precautions,  we  beUeve 
that  movement  of  capUve  cervids 
between  AZA  member  faciUties  poses 
no  more  risk  of  spreading  tuberculosis 
than  if  the  captive  cervids  were  moving 
under  the  provisions  of  this  rule. 
However,  zoos  that  are  not  AZA 
members  will  be  able  to  move  captive 
cervids  or  receive  captive  cervids  only 
in  accordance  with  the  provisions  of 
this  rule.  Likewise,  zoos  that  are  AZA 
members  will  be  able  to  move  captive 
cervids  to  a  non-AZA  faciUty  only  in 
accordance  with  the  provisions  of  this 
final  rule. 

The  proposed  rule  provided  that  all 
captive  cervids  in  a  herd  that  are 
eUgible  for  testing  must  test  negative  to 
at  least  three  consecuUve  official 
tuberculosis  tests  conducted  at  9-15 
month  intervals  in  order  for  the  herd  to 
become  an  accredited  herd.  The  UMR 
for  cattle  and  bison  requires  that,  to 
achieve  accredited  herd  status,  all  cattle 
and  bison  in  the  herd  must  test  negative 
to  at  least  two  consecutive  official 
tuberculosis  tests.  Several  commenters 
said  that  requiring  three  tests  for  captive 
cervid  herd  accreditation  is  an  imfair 
burden  on  captive  cervid  owners,  when 
cattle  and  bison  herds  only  require  two 
tests  for  accreditation.  We  are  making 
no  changes  based  on  this  comment.  We 
stated  in  the  preamble  to  the  proposed 
rule  that  Uvestock  industry  associations 
have  requested  that  we  require  three 
official  tuberculosis  tests  to  qualify  a 
captive  cervid  herd  as  an  accredited 
herd  because  of  a  lack  of  testing  history 
and  the  present  seriousness  of  the 


tubercidosis  situation  concerning 
captive  cervids.  One  commenter  said 
that,  since  a  greater  percentage  of 
captive  cervids  are  currently  tested  than 
cattle,  the  regulations  should  be  relaxed 
as  data  is  accumulated.  This  seems 
reasonable.  However,  we  beUeve  that  we 
must  continue  to  be  more  restrictive 
until  data  estabUshes  that  the  risk  of 
transmission  of  tuberculosis  in  captive 
cervids  is  at  a  level  equivalent  to  that  in 
cattle  populations.  Bovine  tuberculosis 
can  have  an  incubation  period  of  a 
decade  or  more.  Captive  cervids  have  a 
Ufe  span  substantially  longer  than  cattle 
or  bison  (captive  cervids  can  live  on 
average  30  years,  while  the  Ufe  span  for 
cattle  averages  only  6  to  7  years). 
Further,  our  surveillance  of  captive 
cervids  is  not  adequately  developed  to 
always  detect  tuberculous  herds  in  a 
timely  manner.  These  factors  wiU 
extend  the  period  needed  to  estabUsh 
data  on  realistic  risk  comparisons 
between  captive  cervids  and  cattle  and 
bison. 

One  commenter  said  that  the  proposal 
did  not  include  a  provision  for 
"surveyed  herd  status,"  which  the 
commenter  said  was  recommended  by 
the  Committee  for  inclusion  in  the 
addendum.  We  are  making  no  changes 
based  on  this  comment.  I^e  Committee 
recommended  that  we  add  an  additional 
herd  classification,  surveyed  herds,  to 
the  herd  accreditation  program.  The 
recommendation  called  for  surveyed 
herds  to  be  classified  based  only  on 
records  of  captive  cervids  tested  for 
interstate  movement.  As  discussed 
previously,  we  have  incorporated  this 
concept  into  the  provisions  for 
achieving  monitored  herd  status  by 
aUowing  interstate  movement  testing  to 
be  counted  towards  meeting  the 
requirement  for  monitored  herd  status. 

To  maintain  monitored  herd  status, 
we  proposed  that  the  person,  firm,  or 
corporation  responsible  for  management 
of  the  herd  must  submit  an  annual 
report  to  cooperating  State  or  Federal 
animal  health  officials  to  give  the 
number  of  captive  cervids  currently  in 
the  herd  and  the  number  of  captive 
cervids  from  the  herd  over  1  year  of  age 
identified,  slaughtered,  and  inspected  at 
an  approved  slaughtering  establishment 
or  necropsied  at  an  approved  diagnostic 
laboratory.  One  commenter  asked  if 
APHIS  will  provide  the  forms  for  the 
reporting  of  this  information.  We  will 
not.  It  will  be  the  responsibiUty  of  the 
person,  firm,  or  corporation  responsible 
for  the  management  of  the  monitored 
herd  to  maintain  records  and  submit  the 
annual  report  to  State  or  Federal  animal 
health  officials.  APHIS  does  not 
currently  have  a  sp>ecial  form  for  the 
reporting  of  this  information.  However. 


we  recognize  the  need  for  uniform 
reporting,  and  are  considering 
guidelines  to  clarify  the  recordkeeping 
requirements  in  order  to  ensure  that 
consistent  information  is  maintained  on 
monitored  herds. 

One  commenter  said  that  the 
proposed  testing  schedules  will  result  in 
imdue  stress  and  death  of  captive 
cervids.  The  commenter  claimed  that 
deaths  due  to  stress  from  testing  could 
exceed  problems  caused  by 
tuberculosis.  We  are  not  making  any 
changes  based  on  this  comment.  We  are 
aware  of  the  stress  to  captive  cervids 
caused  by  handling  and  testing.  Captive 
cervids  are  much  more  excitable 
animals  than  cattle  or  bison  and  can  be 
difficult  to  handle.  They  are  also  more 
fragile  than  many  other  Uvestock  and,  in 
particular,  can  suffer  bone  injuries  when 
being  handled.  However,  we  do -not 
beUeve  that  deaths  due  to  stress  from 
testing  could  possibly  exceed  the 
problems  caused  by  tuberculosis  if  the 
disease  is  left  imchecked.  Left 
unrestricted,  tuberculosis  would 
assuredly  destroy  the  captive  cervid 
industry  in  the  United  States.  Captive 
cervids  also  have  been  known  to 
transmit  tuberculosis  to  cattle  and  other 
Uvestock,  and  to  humans.  We  believe 
the  importance  of  controlling 
tuberculosis  in  the  captive  cervid 
population  far  outweighs  any  risk  of 
injuring  or  causing  the  death  of  a  very 
limited  number  of  animals  due  to 
handling  diuing  testing.  The  testing 
schedules  in  this  final  rule  are  necessary 
to  ensiue  detection  of  tuberculosis  in 
captive  cervid  herds. 

In  the  preamble  to  the  proposed  rule, 
we  explained  that,  at  this  time,  the 
tuberculosis  status  of  captive  cervids 
will  not  affect  the  tuberculosis  status  of 
a  State  (as  it  does  in  the  tuberculosis 
eradication  program  for  cattle  and 
bison).  One  commenter  asked  that  we 
confirm  this  in  the  rule  itself.  We  are 
making  no  changes  based  on  this 
comment.  The  proposed  rule  contains 
no  provisions  for  changing  the 
tuberculosis  status  of  a  State  in  relation 
to  the  tuberculosis  status  of  captive 
cervid  herds.  We  do  not  believe  that  it 
is  necessary  to  state  in  the  rule  that  the 
tuberculosis  status  of  a  captive  cervid 
herd  will  not  affect  the  tuberculosis 
status  of  a  State.  We  beUeve  it  is  clear 
in  part  77  that  the  status  of  a  State  is 
dependent  on  the  incidence  of 
tuberculosis  in  cattle  and  bison  herds 
and  not  in  captive  cervid  herds,  unless 
tuberculosis  is  found  in  a  herd  of 
captive  cervids  also  containing  cattle  or 
bison.  Further,  as  we  also  discussed  in 
the  preamble  to  the  proposed  rule,  the 
regulations  we  proposed  will  be  subject 
to  future  review.  We  anticipate  that,  in 
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he  near  future,  we  will  revise  part  77 
:o  make  the  tuberculosis  status  of 
laptive  cervids  or  other  livestock  affect 
he  tuberculosis  status  of  a  State,  as  it 
nurently  does  with  cattle  and  bison. 
Until  that  time,  a  State's  tuberculosis 
status  will  continue  to  be  based  on  the 
nesence  or  absence  of  tuberculosis  in 
attle  or  bison  in  herds  %irithin  the  State. 

Therefore,  based  on  the  rationale  set 
brth  in  the  proposed  rule  and  in  this 
locument.  we  are  adopting  the 
provisions  of  the  proposal  as  a  final  rule 
with  the  changes  discussed  in  this 
dociunent. 

itive  Order  12866  and  Regulatory 
biUty  Act 


This  rule  has  been  reviewed^uider 
tive  Order  12866.  The  rule  has 
n  determined  to  be  not  significant  for 
the  purposes  of  Executive  Order  12866 
ind,  therefore,  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget. 

Breeding  and  production  of  captive 
deer,  elk,  and  other  Cervidae  (cervids) 
taken  place  in  the  United  States 

ice  at  least  the  1930's.  The  first 
ers  were  ranchers  who  kept  these 
als  as  novelties.  While  captive 

irvids  continue  to  be  raised  for  their 
letic  value,  most  herds  also  earn 
me  for  their  owners  in  the  venison 

d  antler  markets.  U.S.  production  of 
captive  cervids  has  increased  over  the 
decades  and  is  expected  to  continue  to 
grow.  In  a  1990  survey  of  existing  herd 
owners,  over  70  percent  of  the 
respondents  planned  to  expand  their 
operations;  only  3  percent  intended  to 
decrease  or  discontinue  production.' 
The  industry's  combined  sales  probably 
exceed  $10  million.  Most  captive  cervid 
holdings  are  either  small  businesses  or 
are  parts  of  larger  agricultural 
enterprises. 

There  are  more  than  1,600  captive 
oervid  (elk  and  deer)  producers  in  the 
United  States  today,  raising  about 
250.000  head  of  captive  cervids. 
Holdings  vary  in  size  and  degree  of 
commerciaUzation,  with  most  producers 
relying  on  other  soiuces  of  income, 
particularly  dairy  farming  or  cattle 
ranching,  for  their  livelihoods.  Elk  and 
deer  forming  yield  a  higher  retiun  on 
investment  than  do  most  other  types  of 
livestock  enterprises,  but  also  require 
larger  initial  investment  and  operating 
costs. 

Industry  wide,  elk  producers  are 
building  up  their  herds,  with  almost  all 
newborns  sold  as  breeding  stocL  A 
heifer  elk  is  worth  about  $3,500.  Annual 
income  is  also  earned  from  the  sale  of 


>  Mjelde.  James.  "Exotic  Ungulate  Production: 
Summary  of  Survey  Results."  Department  of 
Agricultural  Economics,  Texas  AAM  University. 


antlers  cut  in  the  velvet  stage  of  growth. 
The  antlers  sell  for  about  $70  per 
poimd.  A  bull  elk  can  produce  up  to  18 
pounds  each  year,  for  more  than  10 
years.  Thus,  a  gross  income  of  $1200- 
1300  can  be  earned  per  year  from  one 
bull  elk. 

The  value  per  animal  for  deer  is  lower 
than  for  elk.  Currently,  good  quality 
fallow  does  are  sold  for  about  $400  per 
head,  and  slaughter  bucks  can  be  sold 
for  $150-200  each.  Fallow  does  will 
produce  one  o&pring  per  year,  valued 
at  about  $200  per  head. 

This  rule  will  include  captive  cervids 
in  the  National  Cooperative  State/ 
Federal  Bovine  Tubercidosis 
Eradication  Program.  APHIS  considered 
the  alternative  of  not  adding  provisions 
concerning  captive  cervids  to  this 
program.  Under  this  alternative,  the 
interstate  movement  of  captive  cervids 
would  remain  imregulated,  increasing 
the  risk  for  further  spread  of 
tuberculosis  from  captive  cervids  to 
cattle,  bison,  and  other  livestock,  as  well 
as  to  wildlife  and  humans.  Therefore, 
this  alternative  was  rejected. 

Under  this  rule,  producers  of  captive 
cervids  will  bear  certain  costs  of  testing 
the  animals.  Routine  testing  with  the 
SCT  test  will  be  paid  for  by  the  owner 
of  the  herd,  and  should  cost  about  $25- 
30  per  cervid,  based  on  a  herd  of  about 
200  captive  cervids  over  6  months  of 
age.  Approximately  two-fifths  of  this 
cost  will  be  for  additional  labor  needed 
to  assist  in  the  testing  (roimding  up  the 
herd,  holding  AnimAlg  for  injection, 
etc.),  and  three-fifths  of  the  cost  will  be 
for  a  veterinarian's  professional 
services.  Owners  will  not  be  responsible 
for  the  cost  of  the  CCT  test,  retesting 
affected  herds  with  the  SCT  test,  or  any 
other  testing  with  the  SCT  test  other 
than  routine  testing.  Captive  cervid 
owners  will  also  bear  costs  of  the  BTB 
test  (approximately  $100  per  cervid)  if 
they  desire  to  use  this  test.  However,  the 
BTB  test  is  only  an  option  imder  this 
rule,  and  will  not  be  required. 

Individual  owners  will  benefit  from 
the  regulations  by  having  a  way  to 
ensme  that  only  tuberculosis-free 
captive  cervids  are  added  to  their  herds, 
and  in  the  long  run.  by  a  decrease  in  the 
incidence  of  tuberculosis.  Also,  current 
tubenndosis  testing  and  transport 
restrictions  for  captive  cervids  vary  by 
State.  National  disease  control 
standards,  effective  as  a  result  of  this 
rule,  will  facilitate  interstate  trade. 

Under  these  circiunstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 


ExecutiTe  Order  12372 

This  program/activity  is  Usted  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

ExecutiTe  Order  12988 

This  rtUe  has  been  reviewed  under 
Executive  Order  12988.  Qvil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
in  conflict  Mrith  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  smt  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

The  information  or  recordkeeping 
requirements  in  the  proposed  rule  were 
submitted  for  approval  to  OMB  and 
were  approved,  tlie  assigned  OMB 
control  niunber  is  0579-0084.  This  final 
rule  contains  changes  that  affect  the 
approved  requirements.  The  estimated 
total  annual  burden  on  respondents  for 
the  information  and  recordkeeping 
requirements  in  the  proposed  rule  was 
557  hours.  This  final  rule  adds  a 
requirement  that  persons  wishing  to  use 
identification  methods  for  cervids  other 
than  official  eartags  must  send  a  written 
request  for  approval  to  APHIS  (see 
§  77.10(c)  of  this  final  rule).  This  final 
rule  also  adds  a  requirement  that  the 
testing  laboratory  must  include  a 
summary  of  supporting  data  with  BTB 
test  reports,  and  that  full  supporting 
data  must  be  provided  on  a  case-by-case 
basis  at  the  request  of  cooperating  State 
and  Federal  animal  health  officials  (see 
§  77.10(d)(2)  of  this  final  rule).  The  new 
requirements  add  an  additional  2  hours 
to  the  total  annual  burden.  This  final 
rule  also  removes  the  proposed 
requirement  that  natural  additions 
under  of  1  year  of  age  must  be 
individually  identified  by  an  official 
eartag  and  recorded  in  the  test  report  as 
members  of  the  herd  at  the  time  of  the 
herd  test  (this  requirement  appeared  in 
§  77.10(f)  of  the  proposed  rule).  The 
removal  of  this  requirement  reduces  the 
total  annual  burden  by  46  hours.  These 
three  changes  result  in  a  net  reduction 
■'of  44  hours  fiom  the  estimated  total 
annual  burden  in  the  proposed  rule. 

In  accordance  with  section  3507(d)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  new 
information  collection  or  recordkeeping 
requirements  included  in  this  final  rule 
have  been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB).  When  OMB  notifies  us  of  its 
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decision,  we  will  publish  a  document  in 
the  Federal  Register  providing  notice  of 
the  assigned  0MB  control  numbers  or, 
if  approval  is  denied,  providing  notice 
of  what  action  we  plan  to  take. 

List  of  Subjects 

9CFRPart50 

Animal  diseases.  Bison,  Cattle,  Hogs, 
Indemnity  payments.  Reporting  and 
recordkeeping  requirements. 
Tuberculosis. 

9CFRPart77 

Animal  diseases.  Bison,  Cattle, 
Incorporation  by  reference.  Reporting 
and  recordkeeping  requirements. 
Transportation,  Tuberculosis. 

9CFRPart91 

Animal  diseases.  Animal  welfare. 
Exports,  Livestock,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Accordingly,  we  are  amending  9  CFR 
parts  50,  77,  and  91  as  follows: 

PART  50— ANIMALS  DESTROYED 
BECAUSE  OF  TUBERCULOSIS 

1.  The  authority  citation  for  part  50 
continues  to  read  as  follows: 

Authority:  21  U.S.C  111-113, 114, 114a, 
114a-l.  120, 121. 125,  and  134b;  7  CFR  2.22, 
2.80,  and  371.2(d). 

2.  In  §  50.1,  the  definition  for  Captive 
cervid  is  revised  to  read  as  set  forth 
below. 

f50.l    Oallnltiona. 


Captive  cervid.  All  species  of  deer, 
elk.  moose,  and  all  other  members  of  the 
family  Cervidae  raised  or  maintained  in 
captivity  for  the  production  of  meat  and 
other  agricultural  products,  for  sport,  or 
for  exhibition.  A  captive  cervid  that 
escapes  will  continue  to  be  considered 
a  captive  cervid  as  long  as  it  bears  an 
official  eartag  or  other  identification 
approved  by  the  Administrator  as 
imique  and  traceable  with  which  to 
trace  the  animal  back  to  its  herd  of 
origin. 


PART  77— TUBERCULOSIS 

3.  The  authority  citation  for  part  77 
continues  to  read  as  follows: 

Anihoriljr:  21  U.S.C  111,  114, 114a,  115- 
117, 120, 121, 134b,  and  134f:  7  CFR  2.22, 
2.80.  and  371.2(d). 

4.  In  part  77,  §§  77.1  through  77.6  are 
designated  as  subpart  A  and  a  subpart 
heading.  "Subpart  A— Cattle  and 
Bistm".  is  added  before  §  77.1. 

5.  Section  §  77.1  is  amended  as 
follows: 


a.  The  introductory  sentence  is 
amended  by  removing  the  word  "part" 
and  adding  the  word  "subpart"  in  its 
place. 

b.  The  definition  of  Permit  is 
amended  by  removing  the  word 
"animals"  the  first  time  it  appears  and 
adding  the  words  "cattle  or  bison"  in  its 
place,  and  by  removing  the  word  "part" 
each  time  it  appears  and  adding  the 
word  "subpart"  in  its  place. 

c.  The  definition  of  Transportation 
document  is  amended  by  adding  the 
phrase  "of  cattle  or  bison"  inunediately 
after  "interstate  movement". 

d.  The  definitions  for  Accredited 
veterinarian  and  Uniform  Methods  and 
Rules— Bovine  Tuberculosis  Eradication 
are  revised  to  read  as  set  forth  below. 

§77.1    Definitions. 

***** 

Accredited  veterinarian.  A 
veterinarian  approved  by  the 
Administrator  in  accordance  with  the 
provisions  of  part  161  of  this  subchapter 
to  perform  functions  specified  in 

subchapters  B,  C,  and  D  of  this  chapter. 

***** 

Uniform  Methods  and  Rules — Bovine 
Tuberculosis  Eradication.  Uniform 
methods  and  rules  for  eradicating 
bovine  tuberculosis  in  the  United  States, 
adopted  by  the  United  States  Animal 
Health  Association  (USAHA)  in 
October,  1988,  and  approved  by  APHIS 
on  February  3, 1989.  The  Uniform 
Methods  and  Rules — Bovine 
Tuberculosis  Eradication,  February  3, 
1989  Edition  were  approved  for 
incorporation  by  reference  into  the  Code 
of  Federal  Regulations  by  the  Director  of 
the  Federal  Register  in  accordance  with 
5  U.S.C.  552(a)  and  1  CFR  part  51.  > 


§77.3    [Amended] 

5a.  In  §  77.3,  footnote  3  is 
redesignated  as  footnote  2. 

§77.6    [Amended] 

6.  In  §  77.6.  in  the  first  sentence,  the 
word  "part"  is  removed  and  the  word 
"subpart"  is  added  in  its  place. 

7.  A  new  §  77.7  is  added  to  subpart  A 
to  read  as  follows: 

§77.7   Cleaning  and  disinfection  of 
premises,  conveyances,  and  materials. 

All  conveyances  and  associated 
equipment,  premises,  and  structures 
that  are  used  for  receiving,  holding, 
shipping,  loading,  imload^ng.  and 
delivering  cattle  or  bison  in  connection 
with  their  interstate  movement  and  that 
are  determined  by  cooperating  State  and 


1  Copies  may  be  obtained  from  the  National 
Animal  Health  Prograins.  VS.  APHIS,  4700  River 
Road  Unit  43.  Rivanlala.  Maryland  20737-1231. 


Federal  animal  health  officials  to  be 
contaminated  because  of  occupation  or 
use  by  tuberculous  or  reactor  livestock 
must  be  cleaned  and  disinfected  under 
the  supervision  of  the  cooperating  State 
or  Federal  animal  health  officials.  Such 
cleaning  and  disinfecting  must  be  done 
in  accordance  with  procedures 
approved  by  the  cooperating  State  or 
Federal  animal  healdi  officials.  Cleaning 
and  disinfection  must  be  completed 
before  the  premises,  conveyances,  or 
materials  may  again  be  used  to  convey, 
hold,  or  in  any  way  come  in  contact 
with  any  livestock. 

8.  In  part  77,  a  new  subpart  B  is  added 
following  §  77.7  to  read  as  follows: 

Subpart  B— Captive  Cervids 

Sec. 

77.8  Definitions. 

77.9  General  restrictions. 

77.10  Testing  proceduFes  for  tuberculosis  in 
captive  cervids. 

77.11  Official  tubeitnilosis  tests. 

77. 1 2  Interstate  movement  from  accredited 
herds. 

77.13  Interstate  movement  from  qualified 
herds. 

77.14  Interstate  movement  from  monitored 
herds. 

77.15  Interstate  movement  from 
imclassified  herds. 

77.16  Other  interstate  movements. 

77.17  Procedures  for  and  interstate 
movement  to  necropsy  and  slaughter. 

77.18  Cleaning  and  disinfection  of 
premises,  conveyances,  and  materials. 

Sut)|)art  B-rCaptive  Cervids 

§77.8    Definitions. 

Accredited  herd.  A  herd  of  captive 
cervids  that  has  tested  negative  to  at 
least  three  consecutive  official 
tuberculosis  tests  of  all  eUgible  captive 
cervids  in  accordance  with  §  77.10(f). 
and  that  meets  the  standards  set  forth  in 
§  77.12  of  this  subpart.  The  tests  must  be 
conducted  at  9-15  month  intervals. 

Accredited  veterinarian.  A 
veterinarian  approved  by  the 
Administrator  in  accordance  with  the 
provisions  of  part  161  of  subchapter  J  to 
perform  functions  specified  in 
subchapters  B,  C,  and  D  of  this  chapter. 

Administrator.  The  Administrator, 
Animal  and  Plant  Health  Inspection 
Service,  or  any  person  authorized  to  act 
for  the  Administrator. 

Affected  herd.  A  herd  of  captive 
cervids  that  contains  or  that  has 
contained  one  or  more  captive  cervids 
infiBcted  with  Mycobacterium  bovis 
(determined  by  bacterial  isolation  of  M 
bovis)  and  that  has  not  tested  negative 
to  the  three  whole  herd  tests  as 
prescribed  in  §  77.16(d)  of  this  subpart. 

Animal  and  Plant  Health  Inspection 
Service  (APHIS}.  The  Animal  and  Plant 
Health  Inspection  Service  of  the  United 
States  Department  of  Agriculture. 
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Approved  slaughtering  establishment. 
^  slaughtering  estabUshment  operating 
lender  the  provisions  of  the  Federal 

:eat  Inspection  Act  (21  U.S.C.  601  et 

iq.)  or  a  slaughtering  establishment 

at  has  inspection  by  a  State  inspector 
4t  the  time  of  slaughter. 

Blood  tuberculosis  (BTB)  test.  A 
^pplemental  test  for  tuberculosis  in 
iervids. 

Captive  cervid.  All  species  of  deer, 
I  Ik,  moose,  and  all  other  members  of  the 
unily  Cervidae  raised  or  maintained  in 
( aptivity  for  the  production  of  meat  and 
<  ither  agricultiual  products,  for  sport,  or 
■or  exhibition.  A  captive  cervid  that 
ascapes  will  continue  to  be  considered 
a  captive  cervid  as  long  as  it  bears  an 
official  eartag  or  other  identification 
Approved  by  the  Administrator  as 
onique  and  traceable  with  which  to 
trace  the  animal  back  to  its  herd  of 
irigin. 

Classified  herd.  An  accredited, 
[ualified,  or  monitored  herd. 

Comparative  cervical  tuberculin 
')  test.  The  intradermal  injection  of 

lologically  balanced  USDA  bovine  PPD 

iberculin  and  avian  PPD  tuberculin  at 
Separate  sites  in  the  mid-cervical  area  to 
determine  the  probable  presence  of 
Qovine  tuberculosis  (M.  bovis)  by 
comparing  the  response  of  the  two 
tluberculinis  at  72  hours  (plus  or  minus 
( I  hoius)  following  injection. 

Cooperating  State  and  Federal  animal 
health  officials.  The  State  and  Federal 
I  nimal  health  officials  responsible  for 
( iverseeing  and  implementing  the 
National  Cooperative  State/Federal 
Bovine  Tuberculosis  Eradication 
]*rogram. 

Depopulate.  To  destroy  all  captive 
oervids  in  a  herd  by  slaughter  or  by 
death  otherwise. 

I  Designated  accredited  veterinarian. 
An  accredited  veterinarian  who  is 
sained  and  approved  by  cooperating 
State  and  Federal  animal  health  officials 

conduct  the  single  cervical  tuberculin 
.  test  on  captive  cervids. 

Designated  tiwerculosis 
\pidemiologist  (DTE).  An 

idemiologist  designated  by  APHIS  to 
taake  decisions  concerning  the  use  and 
interpretation  of  diagnostic  tests  and  the 
management  of  affected  herds  under 
this  subpart. 

[  Exposed  captive  cervid.  Any  captive 
(|ervid  that  has  been  exposed  to 
tliberculosis  by  reason  of  associating 
1  nth  captive  cervids,  cattle,  bison,  or 
Other  livestock  firom  which  M.  bovis  has 

ten  isolated. 
Herd.  A  group  of  captive  cervids  or  a 
oup  of  captive  cervids  and  other 
livestock  maintained  on  common 
iground,  or  two  or  more  groups  of 
(iaptive  cervids  or  captive  cervids  and 


other  livestock  under  common 
ownership  or  supervision  that  are 
geographically  separated  but  that  have 
movement  of  animals  between  groups 
without  regard  to  health  status.  (A  group 
means  one  or  more  animals.) 

Livestock.  Cattle,  bison,  cervids. 
swine,  dairy  goats,  and  other  hoofed 
animals  (such  as  llamas,  alpacas,  and 
antelope)  raised  or  maintained  in 
captivity  for  the  production  of  meat  and 
other  products,  for  sport,  or  for 
exhibition. 

Monitored  herd.  A  herd  on  which 
identification  records  are  maintained  on 
captive  cervids  inspected  for 
tuberculosis  at  an  approved  slaughtering 
estabUshment  or  an  approved  diagnostic 
laboratory  and  on  captive  cervids  tested 
for  tuberculosis  in  accordance  with 
interstate  movement  requirements,  and 
which  meets  the  standards  set  forth  in 
§77.14. 

Moved  directly.  Moved  without 
stopping  or  imloading  at  Uvestock 
assembly  points  of  any  type.  Captive 
cervids  being  moved  directly  may  be 
unloaded  from  the  means  of  conveyance 
while  en  route  only  if  they  are  isolated 
so  that  they  cannot  mingle  with  any 
livestock  other  than  those  with  which 
they  are  being  shipped. 

Negative.  Snowmg  no  response  to  the 
SCT  test  or  the  CCT  test,  classified  by 
the  testing  laboratory  as  "avian"  or 
"negative"  on  the  BTB  test,  or  classified 
negative  for  tuberculosis  by  the  testing 
veterinarian  based  upon  history, 
supplemental  tests,  examination  of  the 
carcass,  and  histopathology  and  culture 
of  selected  tissues. 

No  ffvss  lesions  (NGL).  Having  no 
visible  lesions  indicative  of  bovine 
tuberculosis  detected  upon  necropsy  or 
slaughter  inspection. 

Cfficial  eartag.  An  eartag  approved  by 
the  Administrator  as  providing  unique 
identification  for  each  individual 
captive  cervid  by  conforming  to  the 
alpha-niuneric  National  Uniform 
Eartagging  System. 

Official  tuberculosis  test.  Any  of  the 
following  tests  for  bovine  tuberciUosis 
in  captive  cervids,  appUed  and  reported 
in  accordance  with  this  subpart: 

(1)  The  single  cervical  tuberculin 
(SCT)  test; 

(2)  The  comparative  cervical 
tuberculin  (OCT)  test;  and 

(3)  The  blood  tuberculosis  (BTB)  test. 
Permit.  An  official  document  issued 

by  a  representative  of  APHIS,  a  State 
representative,  or  an  accredited 
veterinarian  that  must  accompany  any 
reactor,  suspect,  or  exposed  captive 
cervid  moved  interstate. 

Qualified  herd.  A  herd  of  captive 
cervids  that  has  tested  negative  to  at 
least  one  official  tuberculosis  test  of  all 


\ 


eligible  captive  cervids  (8  77.10(f)) 
Mrithin  the  past  12  months,  and  that  is 
not  classified  as  an  accredited  herd. 

Quarantine.  Prohibition  from 
interstate  movement,  except  for 
slaughter  or  necropsy. 

Reactor.  Any  captive  cervid  that 
shows  a  response  to  the  SCT  test  or  the 
CCT  test,  or  is  classified  by  the  testing 
laboratory  as  "M.  bovis  positive"  on  the 
BTB  test,  and  is  classified  a  reactor  by 
the  testing  veterinarian;  or  any  suspect 
captive  cervid  that  is  classified  a  reactor 
upon  slaughter  inspection  or  necropsy 
after  histopathology  and/or  culture  of 
selected  tissues  by  the  USDA  or  State 
veterinarian  performing  or  supervising 
the  slaughter  inspection  or  necropsy. 

Regular-kill  slaughter  animal.  An 
animal  that  is  slau^tered  for  food  or 
any  reason  other  than  because  of  a 
disease  regulated  under  9  CFR  chapter 
I  (such  as  tuberculosis,  brucellosis,  or 
any  other  livestock  disease  for  which 
movement  of  animals  is  restricted  under 
9  CFR  chapter  I). 

Single  cervical  tuberculin  (SCT)  test. 
The  intradermal  injection  of  0.1  mL 
(5,000  tuberculin  units)  of  USDA  PPD 
bovis  tuberculin  in  the  mid-cervical  area 
with  reading  by  visual  observation  and 
palpation  at  72  hours  (plus  or  minus  6 
hours)  following  injection. 

Suspect.  Any  caprtive  cervid  that  is 
not  negative  to  the  SCT  test  or  the  CCT 
test,  or  that  is  classified  by  the  testing 
laboratory  as  equivocal  on  the  BTB  test, 
and  that  is  not  classified  as  a  reactor  by 
the  testing  veterinarian. 

Tuberculin.  A  product  that  is 
approved  by  and  produced  under  USDA 
Ucense  for  injection  into  cervids  and 
other  animals  for  the  purpose  of 
detecting  bovine  tuberculosis. 

Tuberculosis.  The  contagious, 
infectious,  and  communicable  disease 
caused  by  Mycobacterium  bovis.  (Also 
referred  to  as  bovine  tuberculosis.) 

Tuberculous.  Having  lesions 
indicative  of  tuberculosis,  infected  with 
tuberculosis  based  on  isolation  of  M. 
bovis,  or  being  from  a  herd  in  which  M. 
bovis  has  been  isolated. 

USDA.  The  United  SUtes  Department 
of  Agriculture. 

Whole  herd  test.  An  official 
tuberculosis  test  of  all  test  eligible 
animals  in  the  herd. 

f77.9'  QMMral  iMtrtctlons. 

(a)  Except  for  movement  from 
accredited  herds  in  accordance  with 

§  77.12,  no  captive  cervid  may  be  moved 
interstate  unless  it  has  been  tested  using 
an  official  tuberculosis  test,  and  it  is 
moved  in  c<»npliance  with  this  subpart 

(b)  No  captive  cervid  with  a  response 
to  any  official  tuberculosis  test  is 
eUgible  for  interstate  movement  unless 
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the  captive  cervid  subsequently  tests 
negative  to  a  supplemental  official 
tuberculosis  test  or  is  moved  interstate 
directly  to  slaughter  or  necropsy  in 
accordance  with  §  77.17. 

(c)  Except  for  captive  cervids  moving 
interstate  under  permit  directly  to 
slaughter  or  necropsy  (§  77.17),  each 
captive  cervid  or  shipment  of  captive 
cervids  to  be  moved  interstate  must  be 
accompanied  by  a  certificate  issued 
within  30  days  of  the  movement  by  a 
State  or  Federal  animal  health  official  or 
an  accredited  veterinarian.  The 
certificate  must  state  the  number  of  the 
official  eartag  or  other  identification 
approved  by  the  Administrator  for  each 
captive  cervid  to  be  moved,  the  number 
of  captive  cervids  covered  by  the 
certificate,  the  purpose  of  the 
movement,  the  origin  and  destination  of 
the  captive  cervids,  the  consignor,  and 
the  consignee. 

(d)  Captive  cervids  in  zoological  parks 
that  have  been  accredited  by  the 
American  Zoo  and  Aquarium 
Association  (AZA)  are  exempt  firom  the 
regulations  in  this  subpart  when  the 
captive  cervids  are  moved  directly 
interstate  between  AZA  member 
facilities.  Any  captive  cervids  moved 
interstate  that  are  not  moved  directly 
bom  an  AZA  member  facifity  to  another 
AZA  member  faciUty  must  be  moved  in 
accordance  with  the  regulations  in  this 
subpart. 

§  77.10   TMllng  proceduras  for 
tuberctikMis  In  caf>tlve  cmvkte. 

(a)  Approved  testers.  Except  as 
explained  in  paragraphs  (a)(1)  and  (a)(2) 
of  this  section,  official  tuberculosis  tests 
may  only  be  given  by  a  veterinarian 
employed  by  the  State  in  which  the  test 
is  administered  or  by  a  veterinarian 
employed  by  USDA. 

(1)  A  designated  accredited 
veterinarian  may  conduct  the  SCT  test, 
except  as  provided  id  §  77.11(a)(2)  and 
§  77.16(e)  and  (f). 

(2)  Any  accredited  veterinarian  may 
conduct  the  BTB  test. 

(b)  Approved  diagnostic  laboratories. 

(1)  With  one  exception, 
histopathology  and  culture  results  for 
all  tuberculosis  diagnoses  will  be 
accepted  only  fi-om  the  National 
Veterinary  Services  Laboratories  (NVSL) 
in  Ames,  Iowa.  The  exception  is  that 
results  will  be  accepted  from  a 
laboratory  of  the  Food  Safety  and 
Inspection  Service,  USDA,  for  tissue 
examination  of  regular-kill  slaughter 
animals  in  those  cases  where  no 
submission  is  made  to  NVSL. 

(2)  The  following  laboratories  are 
approved  to  perform  the  BTB  test:  Texas 
Veterinary  Medical  Center  laboratory  at 


Texas  A&M  University  in  College 
Station,  Texas. 

(c)  Identification.  Any  captive  cervid 
tested  with  an  official  tuberculosis  test 
must  bear  official  identification  in  the 
form  of  an  official  eartag,  or  another 
identification  device  or  method 
approved  by  the  Administrator  as 
unique  and  traceable,  at  the  time  of  the 
official  tuberculosis  test.  Use  of  any 
identification  device  or  method  other 
than  an  official  eariag  must  first  be 
approved  by  the  Administrator  as 
unique  and  traceable.  Written  requests 
for  approval  must  be  sent  to  National 
Animal  Health  Programs,  VS,  APHIS, 
4700  River  Road  Unit  43,  Riverdale,  MD 
20737-1231. 

(d)  Reporting  of  tests. 

(1)  SCT  and  CCT  tests.  For  the  SCT 
and  CCT  tests,  the  testing  veterinarian 
must  submit  a  report  to  cooperating 
State  and  Federal  animal  health  officials 
of  the  State  in  which  the  captive  cervid 
is  tested.  The  report  taust  include  the 
following  information  for  all  SCT  and 
CCT  tests  administered:  The  number  of 
the  individual  eartag  or  other 
identification  approved  by  the 
Administrator;  the  age,  sex,  and  breied  of 
each  captive  cervid  tested;  a  record  of 
all  responses;  the  size  of  each  response 
for  the  CCT  test;  and  the  test 
interpretation. 

(2)  BTB  test.  Copies  of  the  BTB  test 
results  must  be  submitted  by  the  testing 
laboratory  to  the  person,  firm,  or 
corporation  responsible  for  the 
management  of  the  herd,  cooperating 
State  and  Federal  animal  health  officials 
of  the  State  in  which  the  captive  cervid 
is  tested,  and  the  testing  veterinarian. 
The  report  must  include  the  following 
information  for  all  BTB  tests 
administered:  The  number  of  the 
individual  eartag  or  other  identification 
approved  by  the  Administrator;  the  age, 
sex,  and  breed  of  each  captive  cervid 
tested;  the  test  interpretation,  and  a 
summary  of  supporting  data.  Full 
supporting  data  must  be  subnutted  by 
the  testing  laboratory  on  a  case-by-case 
basis  at  the  request  of  cooperating  State 
and  Federal  animal  health  officials. 

(e)  Test  interpretation. 

(1)  Interpretation  of  an  SCT  test  will 
be  based  upon  the  judgment  of  the 
testing  veterinarian  after  observation 
and  palpation  of  the  injection  site,  in 
accordance  with  the  classification 
requirements  described  in  §  77.11(a). 

(2)  Interpretation  of  a  CCT  test  will  be 
in  accordance  with  the  classification 
requirements  described  in  §  77.11(b). 

(3)  Interpretation  of  a  BTB  test  will  be 
in  accordance  with  the  patented 


standards  for  the  BTB  test  ^  and  the 
classification  requirements  described  in 
§  77.11(c). 

(f)  Captive  cervids  eligible  for  testing. 
Except  as  provided  in  §  77.12(a)(1)  and 
§  77.13(a)(1),  testing  of  herds  for 
classification  must  include  all  captive 
cervids  1  year  of  age  or  over  and  any 
captive  cervids  other  than  natural 
additions  (captive  cervids  bom  into  the 
herd)  under  1  year  of  age. 


§  77.1 1    Official  tuberculosis  I 

(a)  Single  cervical  tuberculin  (SCT) 
test. 

(1)  The  SCT  test  is  the  primary  test  to 
be  used  in  individual  captive  cervids 
and  in  herds  of  unknown  tuberculous 
status.  Each  captive  cervid  that 
responds  to  the  SCT  test  must  be 
classified  as  a  suspect  until  it  is  retested 
with  either  the  CCT  test  or  the  BTB  test 
and  is  either  found  negative  for 
tuberculosis  or  is  classified  as  a  reactor, 
imless,  with  the  exception  of  a 
designated  accredited  veterinarian,  the 
testing  veterinarian  determines  that  the 
captive  cervid  should  be  classified  as  a 

'  reactor  based  on  its  response  to  the  SCT 
test.  A  designated  accredited 
veterinarian  must  classify  a  responding 
captive  cervid  as  a  suspect,  imless  the 
DTE  determines,  based  on 
epidemiological  evidence,  that  the 
captive  cervid  should  be  classified  as  a 
reactor. 

(2)  The  SCT  test  is  the  primary  test  to 
be  used  in  affected  herds  and  in  herds 
that  have  received  captive  cervids  frxim 
an  affected  herd.  When  used  with 
affected  herds  or  in  herds  that  have 
received  captive  cervids  from  an 
affected  herd,  the  SCT  test  may  only  be 
administered  by  a  veterinarian 
employed  by  the  State  in  which  the  test 
is  administered  or  employed  by  USDA. 
In  affected  herds  or  herds  that  have 
received  captive  cervids  bom  an 
affected  herd,  each  captive  cervid  that 
responds  to  the  SCT  test  must  be 
classified  as  a  reactor,  unless  the  DTE 
determines  that  the  captive  cervid 
should  be  classified  as  a  suspect 
because  of  possible  exposure  to  a 
tuberadous  animal. 

(b)  Comparative  cervical  tuberculin 
(CCT)  test. 

(1)  The  CCT  test  is  a  supplemental 
test  that  may  only  be  used  for  retesting 
captive  cervids  classified  as  suspects. 
The  CCT  test  may  be  used  in  affected 
herds  only  after  the  herd  has  tested 


>  The  patented  standards  for  the  BTB  test  may  be 
obtained  from  the  Texas  Veterinary  Medical  Center, 
College  of  Veterinary  Medicine,  Texas  A&M 
University,  College  Station,  Texas,  or  firom  the  Deer 
Research  Laboratory,  Department  of  Microbiology, 
University  of  Otago,  P.O.  Box  56,  Dunedin,  New 
Zealand. 
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D  egative  to  at  least  two  whole  herd  SCT 
;( >sts,  and  only  with  the  prior  written 
:  onsent  of  the  DTE.  The  CCT  test  may 
]  ot  be  used  as  a  primary  test  for  herds 
V  unknown  tuberculous  status. 

(2)  A  captive  cervid  tested  with  the 
!|CT  test  must  be  classified  as  negative 

it  has  a  response  to  the  bovine  PPD 
iiiberculin  that  is  less  than  1  mm. 

(3)  Unless  the  testing  veterinarian 
:  etermines  that  the  captive  cervid 

i  lould  be  classified  as  a  reactor  because 
]  f  possible  exposure  to  a  tuberculous 
i  oimal,  a  captive  cervid  tested  with  the 
'.  CT  test  must  be  classified  as  a  suspect 

(i)  It  has  a  response  to  the  bovine  PPD 

:jiberculin  that  is  greater  than  2  mm  and 
at  is  equal  to  the  response  to  the  avian 
"•D  tuberculin;  or 

(ii)  It  has  a  response  to  the  bovine 
D  tuberculin  that  is  equal  to  or  greater 
an  1mm  and  equal  to  or  less  than 

^mn,  and  that  is  equal  to  or  greater  thfin 

the  response  to  the  avian  PPD 

1  ibercuUn. 

(4)  A  captive  cervid  tested  with  the 
4CT  test  must  be  classified  as  a  reactor 

(i)  It  has  a  response  to  the  bovine  PPD 
:  iberculin  that  is  greater  than  2  mm  and 
t  lat  is  at  least  0.5  mm  greater  than  the 
?  isponse  to  the  avian  PPD  tuberculin;  or 

(ii)  It  has  been  classified  as  a  suspect 
]  a  two  successive  CCT  tests. 

(iii)  Any  exceptions  to  reactor 
:  lassification  imder  the  conditions  in 
t  aragraph  (b)(4)(i)  and  (b)(4)(ii)  of  this 
iection  must  be  justified  by  the  testing 
/ieterinarian  in  writing  and  have  the 
:pncurrence  of  the  UTE. 
(c)  Blood  tuberculosis  (BTB)  test. 

(1)  The  BTB  test  is  a  supplemental 
fet  that  may  be  used  in  place  of  the 
"      test  for  retesting  captive  cervlds 

ified  as  suspects. 

(2)  Except  as  provided  in  §  77.16(e), 
y  captive  cervid  classified  by  the 
iting  laboratory  as  "equivocal"  will  be 

ified  as  a  suspect. 

(3)  Any  captive  cervid  classified  by 
e  testing  laboratory  as  "M.  bovis 

itive"  wriU  be  classified  as  a  reactor. 

(4)  Any  captive  cervid  classified  by 
e  testing  laboratory  as  "avian"  or 

"begative"  will  be  considered  negative 
fr  tuberculosis. 

(5)  The  owner  of  the  captive  cervid 
^sted  is  responsible  for  the  cost  of  the 
iTBtest. 

1 1177.12   Inleriaie  nKw»enient  from 


(a)  Qualifications.  To  be  recognized  as 
1 1^1  accredited  herd: 

(1)  All  captive  cervids  in  the  herd 
1 1  igible  for  testing  in  accordance  with 
{ 1 77.10(f)  must  have  tested  negative  to  at 
'.  I  ast  three  consecutive  official 


tuberculosis  tests,  conducted  at  9-lS 
month  intervals.  However,  captive 
cervids  under  J  year  of  age  that  are  not 
natural  additions  to  the  herd  do  not 
have  to  be  tested  if  they  were  bom  in 
and  orijginate  from  an  accredited  herd. 
(2)  The  owner  of  the  herd  must  have 
a  docimient  issued  by  cooperating  State 
or  Federal  animal  health  officials  stating 
that  the  herd  has  met  the  requirements 
in  paragraph  (a)(1)  of  this  section  and  is 
classified  as  an  accredited  herd. 

(b)  Movement  allowed.  A  captive 
cervid  from  an  accredited  herd  may  be 
moved  interstate  without  further 
tuberculosis  testing  if  it  is  accompanied 
by  a  certificate,  as  provided  in  §  77.9(c), 
that  includes  a  statement  that  the 
captive  cervid  is  from  an  accredited 
herd.  If  a  group  of  captive  cervids  from 
an  accredited  herd  is  being  moved 
interstate  together  to  the  same 
destinaticMi,  all  captive  cervids  in  the 
group  may  be  moved  under  one 
certificate. 

(c)  Herd  additions  allowed.  No 
captive  cervid  may  be  added  to  an 
accredited  herd  except  in  accordance 
with  paragraphs  (c)(4)  and  (c)(5).  and 
either  paragraph  (c)(1),  (c)(2),  or  (c)(3)  of 
this  section,  as  follows: 

(1)  The  captive  cervid  to  be  added 
must  be  moved  directly  frt>m  an 
accredited  herd; 

(2)  The  captive  cervid  to  be  added 
must  be  moved  directly  from  a  qualified 
or  monitored  herd  and  must  have  tested 
negative  to  an  official  tuberculosis  test 
conducted  within  90  days  prior  to 
movement  to  the  premises  of  the 
accredited  herd.  Any  captive  cervid 
moved  bom  a  qualified  or  monitored 
herd  must  also  be  isolated  frt>m  all 
members  of  the  accredited  herd  until  it 
tests  negative  to  an  official  tuberculosis 
test  conducted  at  least  90  days  following 
the  date  of  arrival  at  the  premises  of  the 
accredited  herd.  If  a  group  of  captive 
cervids  is  being  moved  together,  the 
entire  group  must  be  isolated  from  all 
other  livestock,  but  captive  cervids  in 
the  group  need  not  be  isolated  from 
each  other,  during  the  testing  period 
Such  herd  additions  will  not  receive 
status  as  members  of  the  accredited  herd 
for  purposes  of  interstate  movement 
until  they  have  tested  negative  to  an 
official  tuberculosis  test  and  been 
released  from  isolation;  or 

(3)  If  the  captive  cervid  to  be  added 
is  not  being  moved  directly  from  a 
classified  herd,  the  captive  cervid  must 
be  isolated  from  all  other  members  of 
the  herd  of  origin  and  must  test  negative 
to  two  official  tuberculosis  tests.  The 
isolation  must  begin  at  the  time  of  the 
first  official  tuberculosis  test.  The  tests 
must  be  conducted  at  least  90  days 
apart,  and  the  second  test  must  faie 


conducted  within  90  days  prior  to 
movement  to  the  premises  of  the 
accredited  herd.  The  captive  cervid 
must  also  be  isolated  from  all  members 
of  the  accredited  herd  until  it  tests 
negative  to  an  official  tuberculosis  test 
conducted  at  least  90  days  following  the 
date  of  arrival  at  the  premises  of  the 
accredited  herd.  If  a  group  of  captive 
cervids  is  being  moved  together,  the 
entire  group  must  be  isolated  from  all 
other  animals,  but  captive  cervids  in  the 
group  need  not  be  isolated  from  each 
other,  during  the  testing  period.  Such 
herd  additions  will  not  receive  status  as 
members  of  the  accredited  herd  for 
purposes  of  interstate  movement  until 
they  have  tested  negative  to  an  official 
tuberculosis  test  and  have  been  released 
irom  isolation. 

(4)  A  captive  cervid  to  be  added  must 
not  have  been  exposed  during  the  90 
days  prior  to  its  movement  to  either 

(1)  A  captive  cervid  bom  a  herd  with 
a  lower  classification  status  than  its 
own;  or 

(ii)  Any  tuberculous  livestock. 

(d)  Maintenance  of  accredited  herd 
status.  To  maintain  status  as  an 
accredited  herd,  the  herd  must  test 
negative  to  an  official  tuberculosis  test 
within  21-27  months  from  the 
anniversary  date  of  the  third 
consecutive  test  with  no  evidence  of 
tuberculosis  disclosed  (that  is,  the  test 
on  which  the  herd  was  recognized  as 
accredited,  or  the  accrediting  test).  Each 
time  the  herd  is  tested  for 
reaccreditation,  it  must  be  tested  21-27 
months  frt>m  the  anniversary  date  of  the 
accrediting  test,  not  from  the  last  date  of 
reaccreditation  (for  example,  if  a  herd  is 
accredited  on  January  1  of  a  given  year, 
the  anniversary  date  will  be  January  1 
of  every  second  year).  Accredited  herd 
status  is  valid  for  24  months  (730  days) 
bom  the  anniversary  date  of  the 
accrediting  test.  If  the  herd  is  tested 
between  24  and  27  months  after  the 
anniversary  date,  its  accredited  herd 
status  will  be  suspended  for  the  interim 
between  the  anniversary  date  and  the 
reaccreditation  test.  During  the 
suspension  period,  the  herd  will  be 
considered  "unclassified"  and  capdve 
cervids  may  be  moved  interstate  from 
the  herd  only  in  accordance  with 
§77.15. 

§77.13 


(a)  Qualifications.  To  be  recognized  as 
a  Qualified  herd: 

(1)  All  captive  cervids  in  the  herd 
eligible  for  testing  in  accordance  with 
§  77.10(f)  must  have  tested  negative  to 
one  official  tuberculosis  test  that  was 
administered  to  the  herd  within  a  7- 
month  period.  However,  captive  cervids 
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under  1  year  of  age  that  are  not  natural 
additions  do  not  have  to  be  tested  if 
they  were  bom  in  and  originate  from  an 
accredited,  qualified,  or  monitored  herd. 

(2)  The  owner  of  the  herd  must  have 
a  document  issued  by  cooperating  State 
and  Federal  animal  health  ofHcials 
stating  that  the  herd  has  met  the 
requirement  in  paragraph  (a)(1)  of  this 
section  and  is  classified  as  a  qualified 
herd. 

(b)  Movement  allowed.  A  captive 
cervid  from  a  qualified  herd  may  be 
moved  interstate  only  if: 

(1)  The  captive  cervid  is  not  known  to 
be  infected  with  or  exposed  to 
tuberculosis;  and 

(2)  The  captive  cervid  is  accompanied 
by  a  certificate,  as  provided  in  §  77.9(c), 
that  includes  a  statement  that  the 
captive  cervid  is  from  a  qualified  herd. 
Except  as  provided  in  paragraph  (b)(3) 
of  this  section,  the  certificate  must  also 
state  that  the  captive  cervid  has  tested 
negative  to  an  official  tuberculosis  test 
conducted  within  90  days  prior  to  the 
date  of  movement.  If  a  group  of  captive 
cervids  from  a  qualified  herd  is  being 
moved  interstate  together  to  the  same 
destination,  all  captive  cervids  in  the 
group  may  be  moved  under  one 
certificate. 

(3)  Captive  cervids  under  1  year  of  age 
that  are  natural  additions  to  the 
qualified  herd  or  that  were  bom  in  and 
originate  from  a  classified  herd  may 
move  without  testing,  provided  that  the 
certificate  accompanying  them  states 
that  the  captive  cervids  are  natural 
additions  to  the  qualified  herd  or  were 
bom  in  and  originated  from  a  classified 
herd  and  have  not  been  exposed  to 
captive  cervids  from  an  unclassified 
herd. 

(c)  Herd  additions  allowed.  No 
captive  cervid  may  be  added  to  a 
qualified  herd  except  in  accordance 
with  paragraph  (c)(4)  and  either 
paragraph  (c)(1),  (c)(2),  or  (c)(3)  of  this 
section,  as  follows: 

(1)  The  captive  cervid  to  be  added 
must  be  moved  directly  from  an 
accredited  herd; 

(2)  The  captive  cervid  to  be  added 
must  be  moved  directly  from  a  qualified 
or  monitored  herd  and  must  have  tested 
negative  to  an  official  tuberculosis  test 
conducted  within  90  days  prior  to 
movement  to  the  premises  of  the 
accredited  herd; 

(3)  If  the  captive  cervid  to  be  added 
is  not  being  moved  directly  from  a 
classified  herd,  the  captive  cervid  must 
be  isolated  from  all  other  animals  in  its 
herd  of  origin  and  must  test  negative  to 
two  official  tuberculosis  tests  prior  to 
movement.  The  isolation  must  begin  at 
the  time  of  the  first  official  tuberculosis 
test.  The  tests  must  be  conducted  at 


least  90  days  apart,  and  the  second  test 
must  be  conducted  within  90  days  prior 
to  movement  to  the  premises  of  Uie 
qualified  herd.  The  captive  cervid  must 
then  be  kept  in  insolation  from  all 
animals  until  it  tests  negative  to  an 
official  tuberculosis  test  conducted  at 
least  90  days  following  the  date  of 
arrival  at  the  premises  of  the  qualified 
herd.  If  a  group  of  captive  cervids  is 
being  moved  together,  the  entire  group 
must  be  isolated  from  all  other 
livestock,  but  captive  cervids  in  the 
group  need  not  be  isolated  from  each 
other,  during  the  testing  period.  Such 
herd  additions  will  not  receive  status  as 
members  of  the  qualified  herd  for 
purposes  of  interstate  movement  until 
they  have  tested  negative  to  an  official 
tuberculosis  test  and  been  released  from 
isolation. 

(4)  A  captive  cervid  to  be  added  must 
not  have  been  exposed  during  the  90 
days  prior  to  its  movement  to  either: 

(i)  A  captive  cervid  from  a  herd  with 
a  lower  classification  status  than  its 
own;  or 

(ii)  Any  tuberculous  livestock. 

(d)  Maintenance  of  qualified  herd 
status.  To  maintain  status  as  a  qualified 
herd,  the  herd  must  test  negative  to  an 
official  tuberculosis  test  within  9-15 
months  from  the  anniversary  date  of  the 
first  test  with  no  evidence  of 
tuberculosis  disclosed  (this  is  the 
qualifying  test).  Each  time  the  herd  is 
retested  for  qualified  status,  it  must  be 
tested  9-15  months  bom  the 
anniversary  date  of  the  qualifying  test, 
not  from  the  last  date  of  requalification 
(for  example,  if  a  herd  is  qualified  on 
January  1  of  a  given  year,  the 
anniversary  date  will  be  January  1  of 
each  consecutive  year).  Qualified  herd 
status  remains  in  effect  for  12  months 
(365  days)  following  the  anniversary 
date  of  the  qualifying  test.  Qualified 
herd  status  will  be  suspended  between 
the  anniversary  date  and  the 
requalifying  test,  if  the  herd  is  not  tested 
within  12  months.  Diiring  the 
suspension  period,  the  herd  will  be 
considered  "unclassified"  and  captive 
cervids  may  be  moved  interstate  from 
the  herd  only  in  accordance  with 
§77.15. 

§  77. 1 4    Interstate  movement  from 
monitored  herds. 

(a)  Qualifications.  To  be  recognized  as 
a  monitored  herd: 

(1)  Identification  records  must  be 
maintained  by  the  person,  firm,  or 
corporation  responsible  for  the 
management  of  the  herd  for  as  long  as 
status  as  a  monitored  herd  is  desired. 
Such  records  must  be  maintained  on  all 
captive  cervids  in  the  herd  that  are 
slaughtered,  inspected,  and  found 


negative  for  tuberculosis  at  an  approved 
slaughtering  establishment  or 
necropsied  at  an  approved  diagnostic 
laboratory.  Identification  records  may 
also  include  captive  cervids  from  the 
herd  that  tested  negative  for 
tuberculosis  in  accordance  with 
requirements  for  interstate  movement. 
No  less  than  one  half  of  the  captive 
cervids  on  which  records  are  kept  must 
be  slaughter  inspected;  and 

(2)  A  sufficient  number  of  captive 
cervids  in  the  herd  must  be  slaughter 
inspected  or  tested  for  interstate 
movement  to  ensure  that  tuberculosis 
infection  at  a  prevalence  level  of  2 
percent  or  more  will  be  detected  with  a 
confidence  level  of  95  percent.  ■♦  A 
maximiun  number  of  178  captive 
cervids  must  be  slaughter  inspected  or 
tested  for  interstate  movement  over  a  3- 
year  period  to  meet  this  requirement. 

(b)  Movement  allowed.  A  captive 
cervid  from  a  monitored  herd  may  be 
moved  interstate  only  if: 

(1)  The  captive  cervid  is  not  known  to 
be  infected  with  or  exposed  to 
tuberculosis;  and 

(2)  The  captive  cervid  is  accompanied 
by  a  certificate,  as  provided  in  §  77.9(c), 
that  includes  a  statement  that  the 
captive  cervid  is  from  a  monitored  herd. 
Except  as  provided  in  paragraph  (b)(3) 
of  this  section,  the  certificate  must  also 
state  that  the  captive  cervid  has  tested 
negative  to  an  official  tuberculosis  test 
conducted  within  90  days  prior  to  the 
date  of  movement.  If  a  group  of  captive 
cervids  from  a  monitored  herd  is  being 
moved  interstate  together  to  the  same 
destination,  all  captive  cervids  in  the 
group  may  be  moved  imder  one 
certificate. 

(3)  Captive  cervids  under  1  year  of  age 
that  are  natural  additions  to  the 
monitored  herd  or  that  were  bom  in  and 
originate  from  a  classified  herd  may 
move  without  testing,  provided  that  the 
certificate  accompanying  them  states 
that  the  captive  cervids  are  natural 
additions  to  the  monitored  herd  or  were 
bom  in  and  originated  from  a  classified 
herd  and  have  not  been  exposed  to 
captive  cervids  from  an  unclassified 
herd. 

(c)  Herd  additions  allowed.  No 
captive  cervid  may  be  added  to  a 
monitored  herd  except  in  accordance 
with  paragraph  (c)(4)  and  either 
paragraph  (c)(1),  (c)(2).  or  (c)(3)  of  this 
section,  as  follows: 


'*  A  chart  showing  the  number  of  captive  cervids 
that  must  be  slaughter  inspected  or  tested  for 
interstate  movement,  depending  on  the  size  of  a 
herd,  to  meet  this  requirement  may  be  obtained 
from  the  National  Animal  Health  Programs  staff. 
Veterinary  Services,  APHIS,  4700  River  Road  Unit 
43.  Riverdale,  MD  20737-1231. 
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(1)  The  captive  cervid  to  he  added 
must  he  moved  directly  from  an 
accredited  herd; 

(2)  The  captive  cervid  to  he  added 
must  he  moved  directly  from  a  qualified 
sr  monitored  herd  and  must  have  tested 
negative  to  an  official  tuherculosis  test 
:onducted  within  90  days  prior  to 
movement  to  the  premises  of  the 
monitored  herd;  or 

(3)  If  the  captive  cervid  to  be  added 
,s  not  being  moved  directly  from  a 
:lassified  herd,  the  captive  cervid  must 
)e  isolated  from  all  other  animals  and 
must  test  negative  to  two  official 
uberculosis  tests.  The  isolation  must 
legin  at  the  time  of  the  first  official 
nberculosis  test.  The  tests  must  be 
x)nducted  at  least  90  days  aptirt,  and 
lie  second  test  must  be  conducted 
within  90  days  prior  to  movement  to  the 
iremises  of  the  monitored  herd.  The 
aptive  cervid  must  then  be  kept  in 
solation  fi-om  all  animals  imtil  it  tests 
negative  to  an  official  tuberculosis  test 
:»nducted  at  least  90  days  following  the 
iate  it  arrives  at  the  premises  of  the 
monitored  herd.  If  a  group  of  captive 
»rvids  is  being  moved  together,  the 
antire  group  must  be  isolated  from  all 
ither  animals,  but  captive  cervids  in  the 
{roup  need  not  be  isolated  bom  each 
>ther,  during  the  testing  period.  Such 
lerd  additions  will  not  receive  statiis  as 
members  of  the  monitored,  herd  for 
)urposes  of  interstate  movement  until 
hey  have  tested  negative  to  an  official 
uberculosis  test  and  been  released  from 
solation. 

(4)  A  captive  cervid  to  be  added  must 
lot  have  been  exposed  during  the  90 
iays  prior  to  its  movement  to  either 

(i)  A  captive  cervid  fitim  a  herd  with 
I  lower  classification  status  than  its 
}wn;  or 
(ii)  Any  tuberculous  livestock, 
(d)  Maintenance  of  monitored  herd 
itatus.  The  person,  firm,  or  corpK>ration 
esponsible  for  the  management  of  the 
lerd  must  submit  an  annual  report  to 
x>operating  State  or  Federal  animal 
lealth  officials  prior  to  the  anniversary 
late  of  classification  to  give  the  number 
<  >f  captive  cervids  currently  in  the  herd 
I  ind  the  number  of  captive  cervids  from 
~  e  herd  1  year  of  age  and  older 
dentified.  slaughtered,  and  inspected  at 
approved  slaughtering  establishment 
ir  necropsied  at  an  approved  diagnostic 
iboratory  during  the  preceding  year 
)  ind  captive  cervids  that  have  tested 
1  legative  for  tuberculosis  in  accordance 
'  vith  interstate  movement  requirements. 
The  number  of  slaughter  inspections  or 
legative  testing  captive  cervids  reported 
n  any  given  year  must  be  at  least  25 
>ercent  of  the  total  nimiber  required 
(ver  a  3-year  period  to  quaUfy  a  herd  for 
]  Qonitored  herd  status.  Diuing  each 
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consecutive  3-year  period,  100  percent 
of  the  qualifying  total  must  be  reported. 

§77.15    Interstat*  movement  from 
unclassified  herds. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  a  captive  cervid  that 
is  not  known  to  be  infected  with  or 
exposed  to  tuberculosis  and  that  is  from 
a  herd  not  classified  as  accredited, 
quahfied,  or  monitored,  may  be  moved 
interstate  if  the  captive  cervid  is 
accompanied  by  a  certificate  that  states 
that: 

(1)  The  captive  cervid  has  tested 
negative  to  two  official  tuberculosis 
tests  conducted  no  less  than  90  days 
apart; 

(2)  The  second  tuberculosis  test  was 
conducted  within  90  days  prior  to  the 
date  of  movement;  and 

(3)  The  captive  cervid  was  isolated 
from  all  other  animals  during  the  testing 
period  (the  period  beginning  at  the  time 
of  the  first  test  and  ending  at  the  time 
of  interstate  movement).  If  a  group  of 
captive  cervids  is  being  moved  together, 
the  entire  group  must  be  isolated  from 
all  other  animals,  but  captive  cervids  in 
the  group  need  not  be  isolated  from 
each  other,  during  the  testing  period. 

(b)  The  Administrator  may,  with  the 
concurrence  of  the  cooperating  State 
animal  health  officials  of  the  State  of 
destination,  and  upon  request  in 
specific  cases,  permit  the  movement  of 
captive  cervids  not  otherwise  provided 
for  in  this  subpart  which  have  not  been 
classified  as  reactors  and  are  not 
otherwise  known  to  be  affected  with 
tuberculosis,  imder  such  conditions  as 
the  Administrator  may  prescribe  in  each 
specific  case  to  prevent  the  spread  of 
tuberodosis.  The  Administrator  shall 
promptly  notify  the  appropriate 
cooperating  State  animal  health  officials 
of  the  State  of  destination  of  any  such 
action. 

S  77.16    outer  Inlsrslals  ntovements. 

(a)  Herds  containing  a  suspect. 

(1)  The  suspect. 

(i)  A  captive  cervid  classified  as  a 
suspect  on  the  SCT  test  must  be 
quarantined  until  it  is  slaughtered  or 
retested  by  the  CCT  test  or  the  BTB  test 
and  found  negative  for  tuberculosis. 
Retesting  must  be  as  follows: 

(A)  The  first  CCT  test  must  be 
administered  within  the  first  10  days 
following  the  SCT  test  or.  if  not.  must 
be  administered  at  least  90  days  after 
the  SCT  test.  If  the  CCT  test  is 
administered  within  10  days  of  the  SCT 
test,  the  injection  must  be  on  the  side  of 
the  neck  opposite  the  injection  for  the 
SCT  test. 

(B)  The  sample  for  the  first  BTB  test 
may  not  be  taken  until  at  least  12  days 


after  the  injection  for  the  SCT  test.  It  is 
recommended  that  the  sample  be  taken 
within  30  days  following  the  injection 
for  the  SCT  test. 

(ii)  A  captive  cervid  classified  as  a 
suspect  on  the  first  CCT  test  or  the  first 
BTB  test  must  be  quarantined  until  the 
following  has  occurred: 

(A)  A  suspect  on  the  fint  CCT  test  is 
tested  with  a  second  CCT  test  at  least  90 
days  after  the  first  CCT  test  and  is  found 
negative  for  tuherculosis;  or 

(B)  A  suspect  on  the  first  BTB  test  is 
tested  with  a  second  BTB  test  and  is 
found  negative  for  tuberculosis.  It  is 
recommended  that  the  captive  cervid  be 
tested  with  the  second  BTB  test  within 
60  days  following  the  injection  for  the 
SCT  test. 

(2)  The  remainder  of  the  herd.  Any 
herd  containing  a  suspect  to  an  official 
tubennilosis  test  must  be  quarantined 
until  the  suspect  is  retested  by  the  CCT 
test  or  the  BTB  test  and  found  negative 
for  tuberculosis,  or  the  suspect  is 
inspected  at  slaughter  or  necropsied  and 
found  negative  for  tuberculosis  after 
histopathology  and  culture  of  selected 
tissues.  If  the  suspect  is  found  negative 
for  tuberculosis  upon  testing,  or  after 
slaughter  inspection  or  necropsy  and 
histopathology  and  culture  of  selected 
tissues,  the  herd  may  be  released  from 
quarantine  and  will  return  to  the  herd 
classification  status  in  effect  before  the 
herd  was  quarantined.  If  the  suspect  is 
classified  as  a  reactor  upon  testing,  or 
after  slaughter  inspection  or  necropsy 
and  histopathology  and/or  cultme  of 
selected  tissues,  the  herd  may  be 
released  bom  quarantine  only  in 
accordance  with  §  77.16(b)  for  herds 
containing  a  reactor. 

(b)  Herds  containing  a  reactor.  The 
following  requirements  apply  to  herds 
containing  a  reactor,  except  for  herds 
that  have  received  captive  cervids  from 
an  affected  herd.  Herds  that  have 
received  captive  cervids  from  an 
affected  herd  must  be  quarantined  and 
tested  in  accordance  with  §  77.16(e). 

(1)  The  reactor.  Captive  cervids 
classified  as  reactors  must  be 
quarantined. 

(2)  The  remainder  of  the  herd.  Any 
herd  containing  reactors  must  be 
quarantined  until  the  reactors  are' 
slaughtered  or  necropsied  in  accordance 
with  §77.17  and: 

(i)  If  upon  slaughter  inspection  or 
necropsy  any  reactors  exhibit  lesions 
compatible  with  or  suggestive  of 
tuberculosis,  found  by  histopathology, 
without  the  isolation  of  M.  bovis,  the 
remainder  of  the  herd  may  be  released 
from  quarantine  in  accordance  with  the 
provisions  of  §  77.16(c). 

(ii)  If  M.  bovis  is  isolated  from  any 
reactors,  the  remainder  ol  the  herd  will 
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be  considered  an  affected  herd,  and  will 
be  subject  to  the  provisions  for  affected 
herds  in  §  77.16(d). 

(iii)  If  upon  slaughter  inspection  or 
necropsy  all  reactors  exhibit  no  gross 
lesions  (NGL)  of  tuberculosis  and  no 
evidence  of  tuberculosis  infection  is 
found  by  histopathology  and  culture  of 
M.  bovis  on  specimens  taken  firom  the 
NGL  animals,  the  remainder  of  the  herd 
may  be  released  from  quarantine,  and 
captive  cervids  from  the  herd  may  be 
moved  interstate  in  accordance  with  the 
herd  classification  status  in  effect  before 
the  herd  was  quarantined  if  one  of  the 
following  conditions  is  met: 

(A)  The  remainder  of  the  herd  is  given 
a  whole  herd  test  and  is  foimd  negative 
for  tuberculosis. 

(B)  The  remainder  of  the  herd  is  given 
a  whole  herd  test,  and  all  reactors  to  the 
whole  herd  test  exhibit  no  gross  lesions 
(NGL)  of  tuberculosis  upon  slaughter 
inspection  or  necropsy  and  no  evidence 
of  tuberculosis  infection  is  found  by 
histopathology  or  culture  of  M.  bovis  on 
specimens  taken  from  the  NGL  animals. 

(iv)  If  no  evidence  of  tuberculosis  is 
found  in  any  reactor  upon  slaughter 
inspection  or  necropsy,  but  it  is  not 
possible  to  conduct  a  whole  herd  test  on 
the  remainder  of  the  herd,  the  herd  will 
be  evaluated,  based  on  criteria  such  as 
the  testing  history  of  the  herd  and  the 
State  history  of  tuberculosis  infection, 
by  the  DTE  to  determine  whether  or  not 
the  herd  may  be  released  from 
quarantine. 

(c)  Herds  found  to  have  only  lesions 
of  tuberculosis.  A  herd  in  which  captive 
cervids  with  lesions  compatible  with  or 
suggestive  of  tuberculosis  are  found  by 
histopathology  withoilt  the  isolation  of 
M.  bovis  may  be  released  from 
quarantine  and  return  to  the  herd 
classification  status  in  effect  before  the 
herd  was  quarantined,  with  the 
concurrence  of  the  DTE.  if  the  herd  tests 
negative  to  tuberculosis  on  a  whole  herd 
test  conducted  90  days  following  the 
removal  of  the  lesioned  captive  cervid, 
provided  the  herd  has  not  been  exposed 
to  M.  bovis  during  the  90  days.  To 
maintain  its  herd  classification  statxis, 
the  herd  must  test  negative  to  two 
annual  whole  herd  tests  beginning  10- 
12  months  after  the  herd  is  released 
from  quarantine.  If  any  captive  cervids 
in  the  herd  respond  to  one  of  the  tests, 
the  herd  will  be  subject  to  the 
provisions  of  §  77.16(a)  or  (b).  If  the 
herd  is  not  given  the  two  annual  whole 
herd  tests,  it  will  become  an 
unclassified  herd. 

(d)  Affected  herds.  A  herd  determined 
to  be  an  affected  herd  must  be 
quarantined  until  the  herd  has  tested 
negative  to  three  whole  herd  tests  in 
succession,  with  the  first  test  given  90 


days  or  more  after  the  last  test  yielding 
a  reactor  and  the  last  two  tests  given  at 
intervals  of  not  less  than  180  days.  If  the 
herd  tests  negative  to  the  three  whole 
herd  tests,  it  will  be  released  from 
quarantine,  but  will  be  considered  an 
unclassified  herd,  and  captive  cervids 
may  only  be  moved  interstate  bom  the 
herd  in  accordance  with  §  77.15.  In 
addition,  the  herd  must  be  given  five 
consecutive  annual  whole  herd  tests 
after  release  fit>m  quarantine.  (These 
five  tests  will  coimt  towards  qualifying 
the  herd  for  herd  classification.)  As  an 
alternative  to  testing,  the  herd  may  be 
depopulated. 

(e)  Herds  tliot  have  received  captive 
cervids  from  an  affected  herd,  ff  a  herd 
has  received  captive  cervids  from  an 
affected  herd,  the  captive  cervids  from 
the  affected  herd  of  origin  will  be 
considered  exposed  to  tuberculosis.  The 
exposed  captive  cervids  and  the 
receiving  herd  must  be  quarantined.  The 
exposed  captive  cervids  must  be 
slaughtered,  necropsied.  or  tested  with 
the  SCT  test  by  a  veterinarian  employed 
by  the  State  in  which  the  test  is 
administered  or  employed  by  USDA. 
The  BTB  test  may  be  used 
simultaneously  with  the  SCT  test  as  an 
additional  diagnostic  test.  Any  exposed 
captive  cervid  that  responds  to  the  SCT 
test  or  tests  "M.  bovis  positive"  or 
"equivocal"  on  the  BTO  test  must  be 
classified  as  a  reactor  and  must  be 
slaughter  inspected  or  necropsied.  Any 
exposed  captive  cervid  that  tests 
negative  to  the  SCT  test  or  tests  "avian" 
or  "negative"  on  the  BTB  test  will  be 
considered  as  part  of  the  affected  herd 
of  origin  for  purposes  of  testing, 
quarantine,  and  the  five  annutd  whole 
herd  tests  required  for  affected  herds  in 
§  77.16(d). 

(1)  If  bovine  tuberculosis  is  confirmed 
in  any  of  the  exposed  captive  cervids  by 
bacterial  isolation  of  M.  bovis,  the 
receiving  herd  wiU  be  classified  as  an 
affected  herd  and  will  be  subject  to  the 
provisions  for  affected  herds  in 

§  77.16(d). 

(2)  If  any  of  the  exposed  captive 
cervids  are  found  to  exhibit  lesions 
compatible  with  or  suggestive  of 
tuberculosis,  found  by  histopathology. 
without  the  isolation  of  M.  bovis,  the 
receiving  herd  will  be  subject  to 
appropriate  testing  as  determined  by  the 
DTE. 

(3)  If  all  the  exposed  captive  cervids 
test  negative  for  tuberculosis,  the 
receiving  herd  will  be  released  from 
quarantine  if  it  is  given  a  whole  herd 
test  and  is  found  negative  for 
tuberculosis,  and  will  return  to  the  herd 
classification  in  effect  before  the  herd 
was  quarantined.  In  addition,  the 
receiving  herd  must  be  retested  with  the 


SCT  test  1  year  after  release  from 
quarantine  in  order  for  captive  cervids 
from  the  herd  to  continue  to  be  moved 
interstate.  Supplemental  diagnostic  tests 
may  be  used  if  any  captive  cervids  in 
the  herd  show  a  response  to  the  SCT 
test. 

(f)  Source  herds.  A  herd  suspected  of 
being  the  source  of  tuberculous  captive 
cervids  based  on  a  slaughter  traceback 
investigation  must  be  quarantined  upon 
notification  (by  the  person  conducting 
the  investigation)  to  the  USDA  Area 
Veterinarian-in-Charge  for  the  State  in 
which  the  herd  resides,  and  a  herd  test 
must  be  scheduled.  U  the  herd  is 
suspected  of  being  the  source  of 
slaughter  captive  cervids  having  lesions 
of  tuberculosis,  the  herd  test  must  be 
done  by  a  veterinarian  employed  by  the 
State  in  which  the  test  is  administered 
or  employed  by  USDA. 

(1)  If  the  herd  is  identified  as  the 
source  of  captive  cervids  having  lesions 
of  tuberculosis  and  M.  bow's  has  been 
confirmed  by  bacterial  isolation  from 
the  slaughter  animal,  all  captive  cervids 
in  the  herd  that  respond  to  the  SCT  test 
must  be  classified  as  reactors.  If  none 
respond  to  the  SCT  test,  the  herd  may 
be  released  from  quarantine  and  will 
return  to  the  herd  classification  status  in 
effect  before  the  herd  was  quarantined, 
unless  the  I7TE  judges  that  additional 
testing  is  appropriate  to  ensure  the 
herd's  freedom  from  tuberculosis. 

(2)  If  the  herd  is  identified  as  the 
source  of  captive  cervids  that  exhibit 
lesions  compatible  with  or  suggestive  of 
tuberculosis,  found  by  histopathology, 
without  the  isolation  of  M.  bovis,  all 
captive  cervids  in  the  herd  that  respond 
to  the  SCT  test  must  be  classified  as 
suspects,  and  supplemental  tests  must 
be  appUed. 

(3)  If  the  herd  is  not  identified  as  the 
source  herd,  the  herd  will  be  released 
fit>m  quarantine  if  the  herd  is  given  a 
whole  herd  test  and  is  foimd  negative 
for  tuberculosis.  The  herd  will  then 
return  to  the  herd  classification  status  in 
effect  before  the  herd  was  quarantined. 

(g)  Newly  assembled  heras.  (1)  A 
newly  assembled  herd  will  be  classified 
as  having  the  herd  status  of  the  herd 
bom  which  the  captive  cervids 
originated.  If  the  herd  is  assembled  bom 
captive  cervids  from  more  than  one 
herd,  it  will  be  classified  as  having  the 
herd  status  of  the  originating  herd  urith 
the  lowest  status.  A  newly  assembled 
herd  will  also  assume  the  testing 
schedule  of  the  herd  status  it  is  given. 
Captive  cervids  in  the  herd  must  have 
no  exposure  to  captive  cervids  from  a 
herd  of  lesser  status  than  the  herd  of 
origin  determining  the  status  of  the 
newly  assembled  herd  or  to  any 
tuberculous  Uvestock. 
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(2)  A  herd  newly  assembled  on 
)remises  where  a  tuberculous  herd  has 
leen  depopulated  must  be  given  two 

I  »)nsecutive  annual  whole  herd  tests, 
rhe  first  test  must  be  administered  at 
east  6  months  after  the  assembly  of  the 
lew  herd.  If  the  whole  herd  tests  are  not 
londucted  %vithin  the  indicated  time 

le,  the  herd  will  be  quarantined.  If 
e  herd  tests  negative  to  the  two  whole 
erd  tests,  there  are  no  further 

]  'equirements.  If  any  captive  cervid  in 
he  herd  responds  on  one  of  the  whole 
lerd  tests,  the  herd  will  be  subject  to  the 
)rovisions  of  §  77.16(a)  or  (b).  If  the 
iremises  has  been  vacant  for  more  than 
I  year  preceding  the  assembly  of  the 
lew  herd  on  the  premises,  these 

:  equirements  may  be  waived  if  the  risk 
>f  tuberculosis  transmission  to  the 

:  lewly  assembled  herd  is  deemed 
legligible  by  cooperating  State  and 
•"ederal  animal  health  officials. 

i77.17    Procedures  for  and  IntMStat* 
novwnent  to  iMcropsy  and  siaughtMT. 

(a)  Procedures  for  necropsy  and 
daughter. 

(1)  A  necropsy  must  be  performed  by 
)r  imder  the  supervision  of  a 
veterinarian  who  is  employed  by  USDA 
)r  employed  by  the  State  in  which  the . 
aptive  cervid  was  classified,  and  who 
8  trained  in  tuberculosis  necropsy 
irocediures. 

(2)  If.  upon  necropsy,  a  captive  cervid 
8  found  without  evidence  of  M.  bovis 
nfection  by  histopathology  and  cultiue, 
he  captive  cervid  will  be  considered 

:  legative  for  tuberculosis. 

(3)  Reactors,  suspects,  and  exposed 

I  :aptive  cervids  may  be  slaughtered  only 
It  an  approved  slaughtering 
I  istablishment,  as  defined  in  §  77.8. 

(b)  Interstate  movement  to  necropsy 
tr  slaughter. 

(1)  Permit.  Any  reactor,  suspect,  or 
ixposed  captive  cervid  to  be  moved 
nterstate  to  necropsy  or  slaughter  must 
>e  accompanied  by  a  permit  issued  by 
i  I  representative  of  APHIS,  a  State 
]  epresentative,  or  an  accredited 
'  reterinarian.  The  captive  cervid  must 
emain  on  the  premises  where  it  was 
dentified  as  a  reactor,  suspect,  or 
ixposed  captive  cervid  imtil  a  permit 
for  its  movement  is  obtained.  No 
opover  or  diversion  from  the 
estination  listed  on  the  permit  is 
Allowed.  If  a  change  in  destination 
becomes  necessary,  a  new  permit  must 
be  obtained  from  a  cooperating  State  or 
1  -"ederal  animal  health  official  or  an 
i  iccredited  veterinarian  before  the 
:  nterstate  movement  begins.  The  permit 
inust  list: 

(i)  The  classification  of  the  captive 
( ervid  (reactor,  suspect,  or  expired); 


(ii)  The  reactor  eartag  number,  or,  for 
suspects  and  exposed  captive  cervids, 
the  official  eartag  or  other  approved 
identification  number. 

(iii)  The  owner's  name  and  address; 

(iv)  The  origin  and  destination  of  the 
captive  cervids; 

(v)  The  number  of  captive  cervids 
covered  by  the  permit;  and 

(vi)  The  piupose  of  the  movement. 

(2)  Identification  of  reactors.  Reactors 
must  be  tagged  with  an  official  eartag 
attached  to  the  left  ear  and  bearing  a 
serial  number  and  the  inscription  "U.S. 
Reactor."  and  either 

(i)  Branded  with  the  letter  "T"  high 
on  the  left  hip  near  the  tailhead  and  at 
least  5  by  5  centimetere  (2  by  2  inches) 
in  size;  or 

(ii)  Permanently  identified  by  the 
letters  "TB"  tattooed  legibly  in  the  left 
ear,  sprayed  on  the  left  ear  with  yellow 
paint,  and  either  accompanied  directly 
to  necropsy  or  slaughter  by  an  APHIS  or 
State  representative  or  moved  direcUy  to 
necropsy  or  slaughter  in  a  vehicle 
closed  with  official  seals.  Such  official 
seals  must  be  applied  and  removed  by 
an  APHIS  representative.  State 
representative,  accredited  veterinarian, 
or  an  individual  authorized  for  this 
purpose  by  an  APHIS  representative. 

(3)  Identification  of  exposed  captive 
cervids.  Exposed  captive  cervids  must 
be  identified  by  an  official  eartag  or 
other  approved  identification  and 
either 

(i)  Branded  with  the  letter  "S"  high 
on  the  left  hip  near  the  tailhead  and  at 
least  5  by  S  centimetere  (2  by  2  inches) 
in  size;  or 

(ii)  Either  accompanied  directly  to 
necropsy  or  slaughter  by  an  APHIS  or 
State  representative,  or  moved  directly 
to  necropsy  or  slaughter  in  a  vehicle 
closed  with  official  seals.  Such  official 
seals  must  be  applied  and  removed  by 
an  APHIS  representative.  State 
representative,  accredited  veterinarian, 
or  an  individual  authorized  for  this 
purpose  by  an  APHIS  representative. 

§  77.18   Cleaning  and  disinfaction  of 
prewlaaa,  corraayancas.  and  malerlala. 

All  conveyances  and  associated 
equipment,  premises,  and  structiires 
that  are  used  for  receiving,  holding, 
shipping.  Idading,  imloadlng.  and 
delivering  captive  cervids  in  connection 
with  their  interstate  movement  and  that 
are  determined  by  cooperating  State  and 
Federal  animal  health  officials  to  be 
contaminated  because  of  occupaticm  or 
use  by  tuberculous  or  reactor  livestock 
must  be  cleaned  and  disinfected  imder 
the  supervision  of  the  cooperating  State 
or  Federal  animal  health  officials.  Such 
cleaning  and  disinfecting  must  be  done 
in  accordance  with  the  procedures 


approved  by  the  cooperating  State  or 
Federal  animal  healUi  officials.  Cleaning 
and  disinfection  must  be  completed 
before  the  premises,  conveyances,  or 
materials  may  again  be  used  to  convey, 
hold,  or  in  any  way  come  in  contact 
with  any  livestock. 

PART  91— INSPECTION  AND 
HANDUNQ  OF  UVESTOCK  FOR 
EXPORTATION 

9.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  21  U.S.C  IDS.  112, 113, 114a. 
120, 121, 134b.  134f,  136,  136a.  612,  613, 
614.  and  618;  46  U.S.C  466a.  466b:  49  U.S.C 
1509(d);  7  CFR  2.22, 2.80,  and  371.2(d). 


191.1     [An 

10.  In  §  91.1,  the  definition  of 
Animals  is  amended  by  adding  "captive 
cervids,"  immediately  after  "cattle 
(including  American  bison),". 

11.  Section  91.7  is  added  to  read  as 
follows: 

f91.7   CapOva  carvldt. 

To  be  eligible  for  export,  a  captive 
cervid  must  be  accompanied  by  an 
origin  health  certificate  stating  that  the 
captive  cervid  has  tested  negative  to  an 
official  single  cervical  tuberculin  test  for 
tuberculosis,  as  described  in  part  77, 
subpart  B,  of  this  chapter,  within  90 
days  prior  to  export.  The  origin  health 
certificate  must  specify  the  date  the  test 
was  conducted  and  the  test  results. 

Done  in  Washington,  DC,  this  23rd  day  of 
December  1998. 

Joui  M.  Amoldi, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

(PR  Doc  98-34726  Filed  12-30-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

10CFRPart83S 

(Docfcst  No:  EH  RM  86  83S] 
MN  1901-AA5e 

Occupational  Radiation  ProtaeHon; 
Correction 

AGENCY:  Department  of  Energy. 
ACTION:  Final  rule;  correction. 

SUMMARY:  The  Department  of  Energy 
published  a  final  rule  amending  its 
regulations  on  Occupational  Radiation 
Protection  on  November  4, 1998.  This 
document  corrects  errors  in  the 
amendatory  language  of  that  rule. 
EFFECTIVE  DATE:  December  4, 1998. 
FOR  FURTHER  INFORMATK>m  CONTACT:  Joel 
Rabovsky  on  (301)  903-2135. 
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SUPPLEMENTARY  INFORMATION:  This 
document  makes  corrections  to  the 
amendatory  language  in  a  final  rule 
amending  the  Department's 
Occupational  Radiation  Protection 
regulations  codified  at  10  CFR  part  835 
pubhshed  on  November  4, 1998  (63  FR 
59662).  These  changes  are  simply 
corrections  to  amendatory  instructions 
which  were  inadvertently  omitted  the 
final  rule. 

In  rule  document  98-27366, 
beginning  on  page  59662,  in  the  issue  of 
Wednesday,  November  4, 1998,  make 
the  following  corrections: 

PART  835— {CORRECTED] 
§835.401    (Corrected] 

1.  On  page  59683,  in  the  first  column, 
amendatory  instruction  16a  is  corrected 
by  adding  the  words  "adding 
paragraph"  before  the  reference  to 
paragraph  "(a)(6)." 

§835.703    [Corrected] 

2.  On  page  59685,  in  the  second 
column,  amendatory  instruction  30  is 
corrected  by  adding  the  words  "the 
section  heading,"  after  "§  835.703,"  and 
before  the  word  "paragraphs." 

Subpart  N  [Corrected] 

3.  On  page  59687,  in  the  first  column, 
add  amendatory  instruction  38a  above 
the  heading  for  Subpart  N  to  read  as 
follows: 

38a.  The  heading  for  Subpart  N  is 
revised  to  read  as  follows: 

§835.1301    [Corrected] 

4.  On  page  59687,  in  the  first  column, 
amendatory  instruction  39  is  corrected 
by  adding  the  words  "and  paragraph  (e) 
is  removed,"  before  the  words  "to  read 
as  follows". 

§835.1302    [Corrected] 

5.  On  page  59687,  in  the  first  coliunn, 
amendatory  instruction  40  is  corrected 
by  adding  the  words  "and  paragraph  (e) 
is  removed,"  before  the  words  "to  read 
as  follows". 

6.  On  page  59687,  in  the  second 
coliunn,  in  §  835.1302,  remove  the  5 
stars  after  paragraph  (d). 

Dated:  December  14, 1998. 
Peter  N.  Bmui, 

Acting  Assistant  Secretary,  Environment, 
Safety  and  Health. 

[FR  Doc  98-34785  Filed  12-30-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-CE-23-AD;  Amendment  39- 
10970;  AD  99-01-03] 

RIN  2120-AA64 

Airworthiness  Directives;  Raytheon 
Aircraft  Company  Models  1900, 1900C, 
and  1900D  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
Airworthiness  Directive  (AD)  97-14-16, 
which  applies  to  Raytheon  Aircraft 
Company  (Raytheon)  Models  1900, 
1900C,  and  1900D  airplanes.  AD  97-14- 
16  currently  requires  repetitively 
inspeqting  the  outboard  flap  support 
roller  bearings  and  flap  attachment 
brackets  for  indications  of  contact 
(wear),  inspecting  for  elongated  holes  in 
the  flap  attachment  brackets,  repairing 
or  replacing  any  part  showing  wear,  and 
replaqing  any  bracket  with  elongated 
holes.|AD  97-14-16  was  the  result  of 
five  incidents  where  the  flap  roller 
bearidgs  rubbed  on  the  flap  attachment 
brackets  and  resulted  in  aileron 
interference.  This  AD  retains  the 
repetiuve  inspection  requirement  of  AD 
97-14|-16,  but  reduces  the  niunber  of 
grounp-air-ground  (GAG)  cycles  allowed 
betwebn  inspections  and  lowers  the 
total  ijumber  of  accumulated  GAG 
cycle^  allowed  before  mandatory 
accomplishment  of  the  initial 
inspection.  This  AD  also  provides  the 
option  of  replacing  the  outboard  flap 
roller  jbearings  wiUi  parts  of  improved 
design  as  terminating  action  for  the 
repetitive  inspection  requirement.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  asymmetric  flaps, 
jammed  flaps,  and/or  possible 
interference  between  the  flap  and  the 
aileron,  which  could  inhibit  aileron 
traveljand  result  in  possible  loss  of  roll 
contrel  of  the  airplane. 
DATES  Eflective  February  8, 1999. 

The  incorporation  by  reference  of 
Raytfapon  Aircraft  Safety  Communique 
No.  137,  Revision  1,  dated  December, 
1997;  jand  Raytheon  Aircraft  Mandatory 
Servi«je  Bulletin  SB  ^7-3158,  Issued: 
July,  ^998,  as  listed  in  the  regulations, 
is  appiroved  by  the  Director  of  the 
Fedeikl  Register  as  of  February  8, 1999. 

The  incorporation  by  reference  of 
Raytheon  Aircraft  Temporary  Revision 
No.  57-1  to  the  Raytheon  Aircraft  Beech 
1900  Aiiiiner  Series  Structural  Repair 
Manual  P/N  114-590021-9B,  dated  May 


16, 1997;  Reissued:  June  30, 1992,  as 
listed  in  the  regulations,  was  previously 
approved  by  the  Director  of  the  Federal 
Register  as  of  August  4, 1997  (62  FR 
37128,  July  11,  1997). 
ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  finm 
the  Raytheon  Aircraft  Company,  P.O. 
Box  85,  Wichita,  Kansas  67201-0085. 
This  information  may  also  be  examined 
at  the  Federal  Aviation  Administration 
(FAA),  Central  Region.  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  98-CE-23-AD,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW, 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Steven  E.  Potter,  Aerospace  Engineer, 
Wichita  Aircraft  Certification  Office, 
FAA,  1801  Airport  Road.  Mid-Continent 
Airport,  Wichita,  Kansas  67209; 
telephone:  (316)  946-4124;  facsimile: 
(316) 946-4407. 

SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  

Aviation  Regulations  (14  CFR  part  39) 
to  include  an  AD  that  would  apply  to 
Raytheon  Models  1900. 1900C,  and 
1900D  airplanes  was  pubhshed  in  the 
Federal  Register  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  July  8. 1998  (63 
FR  36864).  The  NPRM  proposed  to 
supersede  AD  97-14-16,  Amendment 
39-10074  (62  FR  37128,  July  11. 1997), 
which  ciurently  requires  repetitively 
inspecting  the  outboard  flap  support 
roller  bearings  and  flap  attachment 
brackets  for  indications  of  contact 
(wear),  inspecting  for  elongated  holes  in 
the  flap  attachment  brackets,  repairing 
or  replacing  any  part  showing  wear,  and 
replacing  any  bracket  with  elongated 
holes. 

The  NPRM  proposed  to  retain  the 
same  actions  as  AD  97-14-16,  but 
would  reduce  the  nimiber  of  ground-air- 
groimd  (GAG)  cycles  allowed  betvraen 
inspections  and  would  lower  the  total 
number  of  acciunulated  GAG  cycles 
allowed  before  mandatory 
accomplishment  of  the  initial 
inspection. 

Accomphshment  of  the  proposed 
inspections  as  specified  in  the  NPRM 
would  be  required  in  accordance  with 
Raytheon  Aircraft  Mandatory  Service 
Bulletin  SB  27-158.  Issued:  June.  1998. 
Accomplishment  of  the  proposed 
repairs  as  specified  in  the  NPRM  would 
be  required  in  accordance  with 
Raytheon  Aircraft  Temporary  Revision 
No.  57-1  to  the  Raytheon  Aircraft  Beech 
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1900  Airliner  Series  Structural  Repair 
Manual  P/N  114-590021-9B,  dated  May 
:  ^,  1997:  Reissued:  June  30, 1992. 

Interested  persons  have  been  afforded 
di  opportunity  to  participate  in  the 
ir  aking  of  this  amendment.  Due 
( :( tnsideration  has  been  given  to  the 
comments  received  from  three  different 
( :( tmmenters. 

<  ]  nninent  Disposition 

One  commenter  supports  the  NPRM 

44  written. 
The  other  two  commenters  raise 
ues  concerning  the  way  the  FAA 

^ferenced  the  appUcable  service 

1  [  formation  in  the  NPRM.  The 

( ( immenters'  concerns  are  as  follows: 

-  ■  The  FAA  incorrectly  referenced 
Raytheon  Aircraft  Mandatory  Service 
Bulletin  SB  27-3158,  Issued:  July, 
1998,  as  the  document  to  use  to 
accomplish  the  inspections.  The 
document  that  contains  procedures  to 
accomplish  the  inspections  is 
Raytheon  Aircraft  Safety 
Communique  No.  137,  Revision  1, 
dated  December,  1997. 

-[^Raytheon  Aircraft  Mandatory  Service 
Bulletin  SB  27-3158  is  incorrectly 
referenced  as  "Issued:  June,  1998" 
instead  of  "Issued:  July,  1998". 

■j-j-Raytheon  Aircraft  Mandatory  Service 
Bulletin  SB  27-3158,  Issued:  July, 
1998,  references  replacing  the 
outboard  flap  support  roller  bearings. 
This  should  be  an  option  available  to 
the  owners/operators  of  the  affected 
airplanes,  instead  of  the  repetitive 
inspections. 

The  FAA  concurs  with  all  of  the 
4ftove  comments.  The  FAA  will  develop 
tl:  is  final  rule  to  include  Raytheon 
iL  ircraft  Safety  Communique  No.  137, 
Revision  1,  dated  December,  1997,  as 
the  document  to  use  to  accomplish  the 
ijepetitive  inspections.  The  FAA  will 
Iso  include  the  option  of  replacing  the 
ijitboard  flap  support  roller  bearings  in 
^cordance  with  Raytheon  Aircraft 
Mandatory  Service  Bulletin  SB  27-3158, 
Oskued:  July,  1998,  as  terminating  action 
Qjr  the  repetitive  inspection  requirement 
of  the  AD. 


1  ne  FAA's  Determination 

After  careful  review  of  all  available 
i  r  formation  related  to  the  subject 
riresented  above,  the  FAA  has 
(|^termined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
t)^e  rule  as  proposed  except  for  the 
(jhanges  described  above  and  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  changes  and 
ininor  corrections  will  not  change  the 
itieaning  of  the  AD  and  will  not  add  any 


additional  burden  upon  the  public  than 
wasjalready  proposed. 

Cost  Impact* 

The  FAA  estimate^  that  527  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD. 

The  following  cost  information  is  for 
those  owners/operators  of  the  affected 
airplanes  who  choose  to  repetitively 
inspect  the  outboard  flap  support  roller 
bearings  instead  of  replacing  these 
bearings  with  parts  of  improved  design. 
It  will  take  approximately  2  workhours 
per  airplane  to  accomplish  the  initial 
inspection  at  approximately  $60  per 
workhour.  Based  on  these  figures,  the 
total  cost  impact  of  the  initial  inspection 
is  estimated  to  be  $120  per  airplane. 
Costs  to  repair  the  outboard  flap  support 
roller  bearings  (if  wear  is  found)  would 
cost  $920  per  airplane  (8  workhours  x 
$60  per  hour  +  $440  parts  cost).  Only 
the  initial  inspection  and  possible 
initial  repair  costs  are  calculated  into 
these  figures.  The  FAA  has  no  way  of 
determining  how  many  repetitive 
inspections  and  repairs  would  be 
required  on  each  affected  airplane. 

The  following  cost  information  is  for 
those  owners/operators  of  the  affected 
airplanes  who  choose  to  replace  the 
outboard  flap  support  roller  bearings 
with  parts  of  improved  design  rather 
than  repetitively  inspect  these  bearings. 
It  will  take  approximately  3  workhours 
per  airplane  to  accomplish  the 
replacement  at  approximately  $60  per 
workhour.  Replacement  outboard  flap 
support  roller  bearings  cost 
approximately  $1,140  per  airplane. 
Based  on  these  figures,  the  total  cost 
impact  of  the  replacement  is  estimated 
to  be  $1,320  per  airplane.  Raytheon  will 
give  warranty  credit  for  replacement 
outboard  flap  support  roller  bearings 
until  July  1999. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 


impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Airworthiness  Directive  (AD) 
97-14-16,  Amendment  39-10074  (62 
FR  37128,  July  11, 1997),  and  by  adding 
a  new  AD  to  read  as  follows: 

99-01-03    Raytheon  Aircraft  Company 
(Type  Certificate  No.  A24CE  formerly 
held  by  the  Beech  Aircraft  Corporation): 

Amendment  39-10970;  Docket  No.  98- 
CE-23-AD;  Supersedes  AD  97-14-16, 
Amendment  39-10074. 
Applicability:  The  following  model  and 

serial  number  airplanes,  certificated  in  any 

category: 


Modet 

Serial  numbers 

1900  

UA-1,UA-2.  andUA-3. 

1900C... 

UB-1  ttirough  U&-74,  and  UC-1 

through  UC- 174. 

1900C 

UD-1  through  UD-6. 

(C- 

12J). 

19000  ... 

UE-1  through  UE-322. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  tc  address  it. 


\ 
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Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  abeady 
accomplished. 

Note  2:  Hours  time-in-service  (TIS)  may  be 
substituted  for  ground-air-ground  (GAG) 
cycles  by  multiplying  the  number  of  hours 
TIS  by  2.  For  example.  1.300  hours  TIS 
would  equal  2,600  GAG  cycles. 

To  prevent  asymmetric  flaps,  jammed 
flaps,  and/or  possible  interference  between 
the  flap  and  the  aileron,  which  could  inhibit 
aileron  travel  and  result  in  possible  loss  of 
roll  control  of  the  airplane,  accomplish  the 
following: 

(a)  Initially  at  whichever  of  the  compliance 
times  in  paragraphs  (a)(1),  (a)(2),  and  (a)(3)  of 
this  AD  that  occurs  later,  and  thereafter  at 
intervals  not  to  exceed  600  ground-air- 
ground  (GAG)  cycles,  inspect  the  outboard 
flap  attachment  brackets  and  roller  bearings 
on  both  wings  for  visible  wear  and  elongation 
of  the  bracket  holes,  in  accordance  with  the 
Accomplishment  Instructions  section  of 
Raytheon  Aircraft  Safety  Communique  No. 
137,  Revision  1,  dated  December,  1997. 

(1)  Upon  accumulating  600  total  GAG 
cycles; 

(2)  Within  600  GAG  cycles  from  the  date 
of  the  last  inspection  required  by  AD  97-14- 
16:  or 

(3)  Within  the  next  100  GAG  cycles  after 
the  effective  date  of  this  AD. 

(b)  Prior  to  further  flight  after  any 
inspection  required  by  paragraph  (a)  of  this 
AD,  repair  or  replace  any  worn  or  damaged 
part  in  accordance  with  Raytheon  Aircraft 
Temporary  Revision  No.  57-1  to  the 
RajTtheon  Aircraft  Beech  1900  Airliner  Series 
Structural  Repair  Manual  P/N  114-590021- 
9B6.  dated  May  16, 1997;  Reissued:  June  30, 
1992. 

(c)  As  an  alternative  method  of  compliance 
to  the  repetitive  inspections  and  possible 
repairs  or  replacements  required  by 
paragraphs  (a)  and  (b)  of  this  AD,  replace  the 
outboard  flap  support  roller  bearings  with 
parts  of  improved  design,  in  accordance  with 
the  Accomplishment  Instructions  section  of 
Raytheon  Aircraft  Mandatory  Service 
Bulletin  SB  27-3158,  Issued:  July.  1998. 
Replacement  of  the  outboard  flap  roller 
bearings  is  considered  terminating  action  for 
the  repetitive  inspection  requirement  of  this 
AD. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager.  Wichita  Aircraft  Certiflcation  Office 
(AGO).  Room  100, 1801  Airport  Road.  Mid- 
Continent  Airport.  Wichita,  Kansas  67209. 

(1)  The  request  shall  be  forwarded  through 
an  appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager.  Wichita  ACO. 

(2)  Alternative  methods  of  compliance 
approved  for  AD  97-14-16  (superseded  by 
this  AD)  are  not  considered  approved  as 
alternative  methods  of  compliance  for  this 
AD. 


(3)  Replacing  all  outboard  flap  support 
roller  bearings  with  parts  of  improved  design, 
in  accordance  with  the  Accomplishment 
Instructions  section  of  Raytheon  Aircraft 
Mandatory  Service  Bulletin  SB  27-3158, 
Issued:  July,  1998,  is  approved  as  an 
alternative  method  of  compliance  for  this 
AD. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  ACO. 

(f)  The  inspections  required  by  this  AD 
shall  be  done  in  accordance  with  Raytheon 
Aircraft  Safety  Communique  No.  137, 
Revision  1,  dated  December,  1997.  The 
outboard  flap  supf)ort  roller  bearing 
replacements  (optional)  required  by  this  AD 
shall  be  accomplished  in  accordance  with 
Raytheon  Aircraft  Mandatory  Service 
Bulletin  SB  27-3158.  Issued:  July,  1998.  The 
repairs  or  replacements  of  any  worn  or 
damaged  parts  required  by  this  AD  shall  be 
done  in  accordance  with  Raytheon  Aircraft 
Temporary  Revision  No.  57-1  to  the 
Raytheon  Aircraft  Beech  1900  Airliner  Series 
Structural  Repair  Manual  P/N  114-590021- 
9B,  dated  May  16.  1997;  Reissued:  June  30. 
1992. 

(1)  The  incorporation  by  reference  of 
Raytheon  Aircraft  Safety  Communique  No. 
137.  Revision  1,  dated  December.  1997;  and 
Raytheon  Aircraft  Mandatory  Service 
Bulletin  SB  27-3158.  Issued:  July,  1998,  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51. 

(2)  The  incorporation  by  reference  of 
Raytheon  Aircraft  Temporary  Revision  No. 
57-1  to  the  Raytheon  Aircraft  Temporary 
Revision  No.  57-1  to  the  Raytheon  Aircraft 
Beech  1900  Airliner  Series  Structural  Repair 
Manual  P/N  114-590021-9B,  dated  May  16. 
1997;  Reissued:  June  30, 1992,  was 
previously  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51  as  of  August  4, 1997 
(62  FR  37128,  July  11. 1997). 

(3)  Copies  may  be  obtained  from  the 
Raytheon  Aircraft  Company.  9709  E.  Central. 
P.O.  Box  85,  Wichita,  Kansas  67201-0085. 
Copies  may  be  inspected  at  the  FAA,  Central 
Region,  Office  of  the  Regional  Counsel,  Room 
1558.  601  E.  12th  Street.  Kansas  City. 
Missouri,  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW,  suite 
700,  Washington.  DC. 

(g)  This  amendment  supersedes  AD  97-14- 
16.  Amendment  39-10074. 

(h)  This  amendment  becomes  effective  on 
February  8, 1999. 

Issued  in  Kansas  City,  Missouri,  on 
December  22, 1998. 

MicJiael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

(FR  Doc.  98-34385  Filed  12-3&-98;  8:45  am] 
BIIXING  CODE  4C10-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  96-CE-72-AD;  Amendmant  39- 
10972;  AD  99-01-051 

RIN  2120-nAA64 

Airwortiilness  Directives;  Ail  Airplane 
Models  of  Tiie  New  Piper  Aircraft,  Inc. 
(formerly  Piper  Aircraft  Corporation) 
That  Are  Equipped  wttli  Wing  Lift 
Struts 

agency:  Federal  Aviation 
Administration,  EKDT. 
ACnON:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
Airworthiness  Directive  (AD)  93-10-06. 
wtiich  currently  leqvures  repetitively 
inspecting  the  wing  lift  struts  and  wing 
lift  strut  forles  for  cracks  or  corrosion  on 
all  airplane  models  of  The  New  Piper 
Aircraft,  Inc.  (Piper)  that  are  equipped 
with  wing  lift  struts,  and  replacing  any 
strut  or  forl(  found  cracked  or  corroded. 
This  AD  clarifies  certain  reqtiirements 
of  AD  93-10-06,  eliminates  the  lift  strut 
fork  repetitive  inspection  requirement 
on  the  Piper  PA-25  series  airplanes, 
incorporates  models  inadvertently 
omitted  from  AD  93-10-06,  and 
requires  fabricating  and  installing  a 
placard  on  the  lift  strut.  This  AD  results 
from  reports,  questions,  and  information 
received  from  the  field  on  AD  93-10-06, 
which  show  a  need  to  clarify  and  add 
information  that  will  more  hilly  achieve 
the  safety  intent  of  that  AD.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  in-flight  separation  of  the  wing 
from  the  airplane  caused  by  corroded 
wing  Uft  struts  or  cracked  wing  lift 
forks,  which  could  result  in  loss  of 
control  of  the  airplane. 
DATES:  Elective  February  8, 1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February  8, 
1999. 

ADDRESSES:  The  service  bulletins 
referenced  in  this  AD  may  be  obtained 
from  The  New  Piper  Airoaft,  Inc., 
Customer  Services,  2926  Piper  Drive, 
Vero  Beach,  Florida  32960.  Copies  of 
the  instructions  to  the  Jensen  Aircraft 
STC's  may  he  obtained  from  Jensen 
Aircraft,  Inc.,  9225  County  Road  140, 
SaUda,  Colorado  81201.  Copies  of  the 
instructions  to  the  F.  Atlee  Dodge  STC 
may  be  obtained  from  F.  Atlee  Dodge, 
Aircraft  Services,  Inc.,  P.O.  Box  190409, 
Anchorage,  Alaslta  99519-0409.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Administration 
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AA),  Central  Region,  Office  of  the 
gional  Counsel,  Attention:  Rules 
cket  No.  96-CE-72-AD,  Room  1558, 
1  E.  12th  Street,  Kansas  City,  Missouri 
106;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW, 
1 11  lite  700,  Washington,  DC. 
I :  )R  FURTHER  INFORMATION  CONTACT: 
'  f  William  O.  Herderich,  Aerospace 
Engineer,  FAA,  Atlanta  Certification 
I  ^  ffice.  One  Crown  Center,  1895  Phoenix 
boulevard,  suite  450,  Atlanta,  Georgia 
ip349;  telephone:  (770)  703-6084; 
icsimile:  (770)  703-6097. 
I  iJPPLEMENTARY  information: 

:  Events  Leading  to  the  Issuance  of  This 

A  proposal  to  amend  part  39  of  the 
•  ederal  Aviation  Regulations  (14  CFR 
]  art  39)  to  include  an  AD  that  would 
.  I  )ply  to  all  Piper  airplane  models 
0  luipped  with  wing  lift  struts  was 
published  in  the  j^ederal  Register  as  a 
:  1  Dtice  of  proposed  rulemaking  (NPRM) 
)  1  April  23, 1998,  (63  FR  20143).  The 
^  PRM  proposed  to  supersede  AD  93- 
L  3-06,  Amendment  39-8586  (58  FR 
J 3965,  May  25, 1993).  which  currently 
1  iquires  repetitively  inspecting  the  wing 
i  ft  struts  and  wing  lift  strut  forks  for 
I : racks  or  corrosion,  and  replacing  any 
!  rut  or  fork  found  cracked  or  corroded. 
[  he  NPRM  proposed  to  retain  the 
1  squirements  of  repetitively  inspecting 
J  »e  wing  lift  struts  and  wing  lift  strut 
brks  for  cracks  or  corrosion,  and 
-isplacing  any  strut  or  fork  found 
:  -acked  or  corroded.  The  proposed 
^  PRM  would  also  clarify  certain 
^  squirements  of  AD  93-10-06,  eliminate 
]  le  lift  strut  fork  repetitive  inspection 
1  Kiuirement  on  the  Piper  PA-25  series 
1  rplanes,  incorporate  airplane  models 
1  ladvertently  omitted  from  the 
I  iplicability  of  AD  93-10-06,  and 
:  1  »quire  installing  a  placard  on  the  lift 
;  i  rut.  Accomplishment  of  the 
uspections  specified  in  the  NPRM 
«rould  be  required  in  accordance  with 

■  iper  Service  Bulletin  (SB)  No.  528D, 

i  ated  October  19, 1990,  or  Piper  SB  No. 

JlOA,  dated  October  10, 1989;  or  the 

f  .ppendix  to  the  proposed  AD. 
Accomplishment  of  the  installation  as 

>  )ecified  in  the  NPRM  would  be 

1  iquired  in  accordance  with  one  of  the 

'( illowing: 

-  -The  maintenance  manual  for  original 
equipment  manufacturer  (OEM)  wing 
lift  struts  or  new  sealed  wing  lift  strut 
assemblies  as  referenced  in  Piper  SB 
528D,  dated  October  19, 1990,  or 
Piper  SB  No.  910A,  dated  October  10, 
1989; 

■  -F.  Atlee  Dodge  histructions  No.  3233- 

I  for  Modified  Piper  Wing  Lift  Struts 
(STC  SA4635NM),  dated  February  1, 
1991;  or 


— Jensen  Aircraft  Installation 

Instructions  for  Modified  Lift  Strut 
Fittings,  which  incorporates  the 
following  pages: 


Pages 

Revision  level 

Date 

1  and  5 
2.4, 

and  6. 
a  and  3 

Original  Issue  ... 
Revision  No.  1  .. 

Revision  No.  2  .. 

July  15.  1983. 
March  30.  1984. 

April  20,  1984. 

The  NPRM  was  the  result  of  reports, 
questions,  and  information  received 
from  the  field  on  AD  93-10-06,  which 
show  a  need  to  clarify  and  add 
information  that  will  more  fully  achieve 
the  safety  intent  of  that  AD. 

Interested  persons  have  been  a^orded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  two 
comments  received. 

Comment  Disposition 

Both  commenters  request  that  the 
FAA  reference  Univair  Aircraft 
Corporation  lift  strut  assemblies  in  the 
AD.  Univair  holds  a  parts  manufacturer 
approval  (PMA)  for  parts  that  are 
identical  to  the  improved  design  Piper 
lift  strut  assemblies  referenced  in  the 
NPRM. 

The  FAA  does  not  concur.  FAA 
policy  is  to  not  reference  PMA  parts  in 
AD's,  unless  the  FAA  determines  that 
the  unsafe  condition  applies  to  the  PMA 
parts.  If  these  Univair  parts  are 
installed,  then  the  actions  of  this  AD 
would  not  apply  because  the  parts  are 
an  FAA-approved  equivalent  to  the 
improved  design  Piper  lift  strut 
assemblies  that,  when  installed, 
eliminate  the  repetitive  inspection 
requirement  of  the  AD. 

No  changes  have  been  made  to  the  AD 
based  on  these  comments. 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Cost  Impact 

The  FAA  estimates  that  22,000 
airplanes  in  the  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  8  workhours  per  airplane 
to  accomplish  the  initial  inspection,  and 
that  the  average  labor  rate  is 
approximately  $60  an  hour.  Based  on 
these  figures,  the  total  cost  impact  of 


this  AD  on  U.S.  operators  is  estimated 
to  be  $10,560,000.  or  $480  per  airplane. 

These  figures  are  based  only  on  the 
cost  of  the  initial  inspection  and  do  not 
account  for  the  costs  of  any  repetitive 
inspections.  The  FAA  has  no  way  of 
determining  how  many  repetitive 
inspections  each  owner/operator  will 
incur  over  the  life  of  the  airplane.  The 
FAA  also  has  no  way  of  determining 
how  many  airplanes  have  improved 
design  wing  lift  struts  and  forks 
installed.  This  will  eliminate  the 
requirements  of  this  AD,  and  thus 
reduce  the  cost  impact  of  this  AD  upon 
the  public. 

AD  93-10-06  currently  requires  the 
same  actions  as  proposed  in  this 
document.  The  only  differences 
between  AD  93-10-06  and  this  AD  are 
the  addition  of  ultrasonic  methods  as  an 
option  for  accompJishing  the 
inspections,  the  elimination  of  the 
requirement  of  inspecting  the  lift  strut 
forks  on  Piper  PA-25  series  airplanes, 
the  addition  of  certain  airplane  models 
equipped  with  Piper  lift  strut 
assemblies,  the  addition  of  the 
requirement  of  installing  the  "NO 
STEP"  placard  on  the  wing  lift  struts, 
and  editorial  corrections  and  additions 
for  clarification  purposes. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 
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Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Airworthiness  Directive  (AD) 


93-10-06,  Amendment  39-8536  (58  FR 
29965,  May  25. 1993),  and  by  adding  a 
new  AD  to  read  as  follows: 

9»-01-0S    The  New  Piper  Aircraft,  Inc.: 

Amendment  39-10972;  Docket  No.  96- 
CE-72-AD;  Supersedes  AD  93-10-06. 
Amendment  39-8536. 

Applicability:  The  follownng  model  and 
serial  number  airplanes,  certificated  in  any 
category: 


Models 

Serial  numt)ers 

TG-8  (Amiy  TG-8,  Navy  XLNP-1)  

All  serial  numtwrs. 

E-2  and  F-2 

All  serial  numbers 

J3C-40.  J3C-60,  J3C-50S.  (Amiy  L-4,  L-4B,  L-4H,  and  L-4J).  J3C-65  (Navy  NE-1  and  NE- 
2).  J3C-65S  J3F-60.  J3F-50S.  J3F-60.  J3F-60S,  J3F-65  (Anny  L-4D).  J3F-65S.  J3I. 
J3L-S.  J3L-65  (Arniy  L-^C).  and  J3L-65S. 

J4,  J4A.  J4A-S.  and  J4E  (Amiy  L-4E)  

All  serial  numbers. 

4-401  through  4-1649. 
AN  serial  numbers. 
11-1  through  11-1678. 
12-1  through  12-4036. 
14-1  through  14-623. 
15-1  thmugh  15-388. 
16-1  through  16-736. 
17-1  through  17-215. 

18-1   through   18-8309025.   189001    through 
18U9032.  and  1809034  through  1809040. 

19-1   -tg_2  and  19-3 

J5A  (Army  L-^F).  JSA-BO.  J5B  (Army  L-4G).  J5C.  L-14.  AE-1.  and  HE-1  

PA-1 1  and  PA-1  IS „ 

PA-1 2  and  PA-1 2S „„ 

PA-14 

PA-15 .: 

PA-1 6  and  PA-1 6S 

PA-17 

PA-18.  PA-18S.  PA-18  "105-  (Special),  PA-18S  "105"  (Special),  PA-18A.  PA-18  "125" 
(Anny  L-21A).  PA-18S  "125".  PA-18AS  "125".  PA-18  "136"  (Amiy  L-21B).  PA-18A  "135". 
PA-18S  "135".  PA-18AS  "135".  PA-18  "150".  PA-18A  "150",  PA-18S  "150",  PA-18AS 
"150",  PA-18A  (Restricted),  PA-18A  "135"  (Restricted),  and  PA-18A  "150"  (Restricted). 

PA-19  (Anny  L-18C).  and  PA-19S  

PA-20.  PA-20S,  PA-20  "115".  PA-20S  "115".  PA-20  "135".  and  PA-20S  "135" 

PA-22.  PA-22-108,  PA-22-135.  PA-22S-135.  PA-22-150.  PA-22S-150.  PA-22-160.  and 

PA-22S-160. 
PA-25.  PA-25-235.  and  PA-25-260 

20-1  through  20-1121. 
22-1  thrntigh  22-9848. 

25-1  through  2S«1 56024. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  prevent  in-flight  separation  of  the  wing 
from  the  airplane  caused  by  corroded  wing 
lift  struts  or  cracked  wing  lift  strut  forks, 
which  could  result  in  loss  of  control  of  the 
airplane,  accomplish  the  following: 

Note  2:  The  paragraph  structure  of  this  AD 
is  as  follows: 

Level  1:  (a),  (b),  (c),  etc 

Level  2:  (1),  (2),  (3).  etc. 

Level  3:  (i),  (ii).  (iii),  etc. 

Level  4:  (A),  (B).  (C).  etc. 

Level  2,  Level  3,  and  Level  4  structures  are 

designations  of  the  Level  1  paragraph  they 

immediately  follow. 

(a)  For  all  affected  airplane  models,  within 
1  calendar  month  after  the  effective  date  of 
this  AD  or  within  24  calendar  months  after 


the  last  inspection  accomplished  in 
accordance  with  AD  93-10-06  (superseded 
by  this  action),  whichever  occurs  later, 
remove  the  wing  lift  struts  in  accordance 
with  Piper  Service  Bulletin  (SB)  No.  528D, 
dated  October  19, 1990.  or  Piper  SB  No. 
910A,  dated  October  10. 1989,  as  applicable, 
and  accomplish  one  of  the  following  (the 
actions  in  either  paragraph  (a)(1),  (a)(2), 
(a)(3).  (a)(4),  or  (a)(5);  including 
subparagraphs,  of  this  AD): 

(1)  Inspect  the  wing  lift  struts  for  corrosion 
in  accordance  with  the  "Instructions"  section 
in  Part  I  of  either  Piper  SB  No.  528D,  dated 
October  19, 1990.  or  Piper  SB  No.  910A. 
dated  October  10. 1989,  as  applicable. 

(i)  If  no  perceptible  dents  (as  defined  in  the 
above  SB's)  are  found  in  the  wing  lift  strut 
and  no  corrosion  is  externally  visible,  prior 
to  further  flight,  apply  corrosion  inhibitor  to 
each  strut  in  accordance  with  whichever  of 
the  above  SB's  that  is  applicable.  Reinspect 
the  lift  struts  at  intervals  not  to  exceed  24 
calendar  months  and  accomplish  any  of  the 
requirements  of  paragraph  (a)  of  this  AD. 
including  all  subp>aragraphs. 

(ii)  If  a  perceptible  dent  (as  defined  in  the 
above  SB's)  is  found  in  the  wing  lift  strut  or 
external  corrosion  is  found,  prior  to  further 
flight,  accomplish  one  of  the  installations 
(and  subsequent  actions  presented  in  each 
paragraph)  specified  in  paragraphs  (a)(3), 
(a)(4].  or  (a)(5)  of  this  AD. 

(2)  Inspect  the  wing  lift  struts  for  corrosion 
in  accordance  with  the  Appendix  to  this  AD. 
The  inspection  procedures  in  this  Appendix 
must  be  accomplished  by  a  Level  2  inspector 
certified  using  the  guidelines  established  by 


the  American  Society  for  Non-destructive 
Testing,  or  MIL-STD-410. 

(i)  If  no  corrosion  is  foimd  that  is 
externally  visible  and  all  requirements  in  the 
Appendix  to  this  AD  are  met,  prior  to  further 
flif^t,  apply  corrosion  inhibitor  to  each  strut 
in  accordance  with  whichever  of  the  above 
SB's  that  is  applicable.  Reinspect  the  lift 
struts  at  intervals  not  to  exceed  24  calendar 
months  and  accomplish  any  of  the 
requirements  of  paragraph  (a)  of  this  AD, 
including  all  subparagraphs. 

(ii)  If  external  cc»Tosion  is  found  or  if  any 
of  the  requirements  in  the  Appendix  of  this 
AD  are  not  met,  prior  to  further  flight, 
accomplish  one  of  the  installations  (and 
subsequent  actions  presented  in  each 
paragraph)  specified  in  paragraphs  (a)(3), 
(a)(4),  or  (a)(5)  of  this  AD. 

(3)  Install  original  equipment  manufacturer 
(OEM)  part  number  wing  struts  (or  FAA- 
approved  equivalent  part  numbers)  that  have 
been  inspected  in  accordance  with  the 
specifications  presented  in  either  paragraph 
(a)(1)  or  (a)(2)  of  this  AD,  and  are  found  to 

be  airworthy  according  to  the  inspection 
requirements  included  in  these  paragraphs. 
Thereafter,  inspect  these  wing  lift  struts  at 
intervals  not  to  exceed  24  calendar  months 
in  accordance  with  the  specifications 
presented  in  either  p>aragraph  (a)(1)  or  (a)(2) 
of  this  AD. 

(4)  Install  new  sealed  wing  lift  strut 
assemblies,  part  numbers  as  specified  in 
Piper  SB  No.  528D  and  Piper  SB  No.  910A 
(or  FAA-approved  equivalent  part  numbers) 
on  each  wing  as  specified  in  the  Instructions 
section  in  Part  II  of  the  above-referenced 


's.  These  sealed  wing  lift  strut  assemblies 
so  include  the  wing  lift  strut  forks. 
I&stallation  of  these  assemblies  constitute 
iminating  action  for  the  inspection 
juirements  of  both  paragraphs  (a)  and  (b) 
this  AD. 

(5)  Install  F.  Atlee  Dodge  wing  lift  strut 
semblies  in  accordance  with  F.  Atlee 
lodge  Installation  Instructions  No.  3233-1  fcr 
Vlodified  Pif)er  Wing  Lift  Struts 
Supplemental  Type  Certificate  (STC) 
iA4635NM),  dated  February  1. 1991. 

1  hereafter,  inspect  these  wing  lift  struts  at 
i:  itervals  not  to  exceed  60  calendar  months 
i  1  accordance  with  the  specifications 
presented  in  paragraph  (a)(1)  or  (a)(2)  of  this 
AD. 

(b)  For  all  affected  airplane  models,  except 
[  )r  Models  PA-25,  PA-25-235.  and  PA-25- 

2  BO,  within  the  next  100  hours  time-in- 

!  jrvice  (TIS)  after  the  effective  date  of  this 
f  D  or  within  500  hours  TIS  after  the  last 
i  ispection  accomplished  in  accordance  with 
I  D  93-10-06  (superseded  by  this  action], 
I  'hichever  occurs  later,  remove  the  wing  lift 
i  rut  forks,  and  accomplish  one  of  the 
Fpllowing  (the  actions  in  either  paragraph 
[b)(l),  (b)(2),  (b)(3),  (b)(4),  or  (b)(5);  including 
s  iibparagraphs,  of  this  AD): 

(1)  Inspect  the  wing  lift  strut  forks  using 
i  AA-approved  magnetic  particle  procedures. 

(i)  If  no  cracks  are  found,  reinspect  at 
i  itervals  not  to  exceed  500  hours  TIS 
[  rovided  that  the  replacement  requirements 
:  f  paragraphs  (b)(l)(ii)(B)  and  (b)(l)(ii)(C)  of 
t  lis  AD  have  been  met. 

(ii)  Replace  the  wing  lift  strut  forks  at 
1/  rhichever  of  the  following  is  applicable: 

(A)  If  cracks  are  found  on  any  wing  lift 
s  Iriif  fork:  Prior  to  further  flight: 

(B)  If  the  airplane  is  equipped  with  floats 
c  r  has  been  equipped  with  floats  within  the 

I  ist  2,000  hours  TIS  and  no  cracks  are  found 
auring  the  above  inspections:  Upon 
accumulating  1,000  hours  TIS  on  the  wing 
lift  strut  forks  or  within  the  next  100  hours 
1  IS,  whichever  occurs  later;  or 

(C)  If  the  airplane  has  not  been  equipped 
I  ith  floats  within  the  last  2.000  hours  TIS 

i  nd  no  cracks  are  found  during  the  above 
l  ispections:  Upon  accumulating  2,000  hours 
1  IS  on  the  wing  lift  strut  forks  or  within  the 
[  BXt  100  hours  TIS,  whichever  occurs  later. 

(iii)  Replacement  parts  shall  be  of  the  same 
;  art  numbers  of  the  existing  part  (or  FAA- 
i  [jproved  equivalent  part  numbers)  and  shall 

3  B  manufactured  with  rolled  threads.  Lift 

s  Irut  forks  manufactured  with  machined  (cut) 
t  ireads  shall  not  be  utilized. 

(iv)  The  500-hour  TIS  interval  repetitive 
ibspections  are  still  required  when  the  above 
replacements  are  accomplished. 
I !  (2)  Install  new  OEM  part  number  wing  lift 
jsirut  forks  (or  FAA-approved  equivalent  part 
plumbers).  Reinspect  and  replace  these  wing 
flft  strut  forks  at  the  intervals  specified  in 
;»ragraphs  (b)(l)(i),  (b)(l)(ii),  (b)(l)(iii),  and 
it>)(l)(iv),  including  all  subparagraphs,  of  this 

4d. 

(3)  Install  new  sealed  wing  lift  strut 
iksemblies,  part  numbers  as  specified  in 
F  iper  SB  No.  528D  and  Piper  SB  No.  910A 
I  »r  FAA-approved  equivalent  part  numbers) 
]  a  each  wing,  as  specified  in  Uie  Instructions 
section  in  Part  II  of  the  above-referenced 
SB's. 


(i)  This  installation  may  have  "already 
been  accomplished^'  through  the  actions 
specified  in  paragraph  (a)(4]  of  this  AD. 

(ii)  No  repetitive  inspections  are  required 
after  installing  these  sealed  wing  lift  strut 
assemblies. 

(4)  Install  Jensen  Aircraft  wing  lift  strut 
fork  assemblies  as  specified  in  the  STC's 
presented  in  the  paragraphs  that  follow,  as 
applicable,  in  accordance  with  Jensen 
Aircraft  Installation  Instructions  for  Modified 
Lift  Strut  Fittings,  which  incorporates  the 
following  pages: 


Pages 

Revision  level 

Date 

1  and  5 
2,4, 

and  6. 
a  and  3 

Original  Issue  ... 
Revision  No.  1  .. 

Revision  No.  2  .. 

July  15,  1983. 
March  30,  1984. 

April  20,  1984. 

No  repetitive  inspections  are  required  after 
installing  these  Jensen  Aircraft  wing  lift  strut 
fork  assemblies;  however,  repetitive 
inspections  of  the  lift  strut  are  required  as 
specified  in  paragraph  (a)(1),  (a)(2),  or  (a)(3) 
of  this  AD: 

(i)  For  Models  PA-12  and  PA-12S 
airplanes:  STC  SA1583NM: 

(ii)  For  Model  PA-14  airplanes:  STC 
SA1584NM: 

(iii)  For  the  Models  PA-16  and  PA-16S 
airplanes:  STC  SA1590NM: 

(iv)  For  the  Models  PA-18,  PA-18S, 
189001  PA-18  "105"  (Special),  PA-18S 
"105  "  (Special),  PA-18A,  PA-18  "125" 
(Army  I^21A),  PA-18S  "125".  PA-18AS 
"125",  PA-18  "135"  (Army  L-21B),  PA-18A 
"135",  PA-18S  "135",  PA-18S  "135",  PA- 
18AS  "135",  PA-18  "150  ",  PA-18A  "150", 
PA-18S  ""150",  PA-18AS  "150",  PA-18A 
(Restricted),  PA-18A  "135"  (Restricted),  and 
PA-18A  '"150"  (Restricted)  airplanes:  STC 
SA1585NM: 

(v)  For  the  Models  PA-20,  PA-20S,  PA-20 
"•115",  PA-20S  '"115",  PA-20  "135",  and 
PA-20S  "135" airplanes:  STC  SAi586NM: 
and 

(vi)  For  the  Model  PA-22  airplanes:  STC 
SA1587NM. 

(5)  Install  F.  Atlee  Dodge  wing  lift  strut 
assemblies  in  accordance  with  F.  Atlee 
Dodge  Installation  Instructions  No.  3233-1  for 
Modified  Piper  Wing  Lift  Struts  (STC 
SA4635NM),  dated  February  1, 1991. 

(i)  No  repetitive  inspections  of  the  wing  lift 
strut  forks  are  required  when  these 
assemblies  are  installed. 

(ii)  This  installation  may  have  "already 
been  accomplished"  through  the  actions 
s[>ecified  in  paragraph  (a)(5)  of  this  AD. 

(c)  If  holes  are  drilled,  in  either  one  of  the 
scenarios  presented  in  paragraphs  (c)(1)  and 
(c)(2)  of  this  AD,  to  attach  cuf&,  door  clips, 
or  other  hardware,  inspect  the  wing  lift  struts 
at  intervals  not  to  exceed  24  calendar  months 
using  the  procedures  specified  in  paragraphs 
(a)(1)  and  (a)(2),  including  all  subparagraphs, 
of  this  AD: 

(1)  Wing  lift  strut  asjiemblies  installed  in 
accordance  with  (a)(4)  or  (b)(3)  of  this  AD;  or 

(2)  F.  Atlee  Dodge  wing  lift  strut 
assemblies  installed  in  accordance  with 
paragraph  (a)(5)  or  (b)(5)  of  this  AD. 

(d)  For  all  affected  airplane  models,  within 
1  calendar  month  after  the  effective  date  of 


this  AD  or  within  24  calendar  months  after 
the  last  inspection  accomplished  in 
accordance  with  AD  93-10-06  (superseded 
by  this  action),  whichever  occurs  later,  and 
thereafter  prior  .to  further  fiight  after  the 
installation  of  any  lift  strut  assembly, 
accomplish  one  of  the  following: 

(1)  Install  "NO  STEP"  decal.  Piper  part 
number  (P/N)  80944-02,  on  each  wing  lift 
strut  approximately  6  inches  from  the  t>ottom 
of  the  struts  in  a  way  that  the  letters  can  be 
read  when  entering  and  exiting  the  aircraft; 
or 

(2)  Paint  the  statement  "NO  STEP" 
approximately  6  inches  from  the  bottom  of 
the  struts  in  a  way  that  the  letters  can  be  read 
when  entering  and  exiting  the  aircraft.  Use  a 
minimum  of  1-inch  letters  using  a  color  that 
contrasts  with  the  color  of  the  airplane. 

(e)  Special  fiight  permits  may  he  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Atlanta  Aircraft  Certification  Office 
(ACO),  One  Crown  Center,  1895  Phoenix 
Boulevard,  suite  450,  Atlanta,  Georgia  30349. 

(1)  The  request  shall  be  forwarded  through 
an  appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Atlanta  ACO. 

(2)  Alternative  methods  of  compliance 
approved  in  accordance  with  AD  93-10-06, 
Amendment  39-8536,  are  considered 
approved  as  alternative  methods  of 
compliance  for  this  AD. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  ftom  the  Atlanta  Aircraft 
Certification  Office. 

(g)  The  inspections  required  by  this  AD 
shall  be  done  in  accordance  with  Piper 
Service  Bulletin  No.  528D,  dated  October  19, 
1990,  and  Piper  Service  Bulletin  No.  910A, 
dated  October  10, 1989.  The  installation 
required  by  this  AD  shall  be  done  in 
accordance  with  F.  Atlee  Dodge  Installation 
Instructions  No.  3233-1  for  Modified  Piper 
Wing  Lift  Struts  (Supplemental  Type 
Certificate  (STC)  SA4635NM),  dated 
February  1, 1991,  and  Jensen  Aircraft 
Installation  Instructions  for  Modified  Lift 
Strut  Fittings,  which  incorporates  the 
following  pages: 


Pages 

Revision  level 

Date 

1  and  5 
2,4, 

and  6. 
aand  3 

Original  Issue  ... 
Revision  No.  1  .. 

Revision  No.  2  .. 

July  15,  1983. 
March  30,  1984. 

April  20,  1984. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  The  service  bulletins 
referenced  in  this  AD  may  be  obtained  from 
The  New  Piper  Aircraft,  Inc.,  Customer 
Services,  2926  Piper  Drive,  Vero  Beach, 
Florida  32960.  Copies  of  the  instructions  to 
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the  Jensen  Aircraft  STC's  may  be  obtained 
from  Jensen  Aircraft,  9225  County  Road  140, 
Salida,  Colorado  81201.  Copies  of  the 
instructions  to  the  F.  Atlee  Dodge  STC  may 
be  obtained  from  F.  Atlee  Dodge,  Aircraft 
Services,  Inc.,  P.O.  Box  190409,  Anchorage, 
Alaska  99519-0409.  Copies  may  be  inspected 
at  the  FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  Room  1558, 601  E.  12th 
Street,  Kansas  City,  Missouri,  or  at  the  Office 
of  the  Federal  Register.  800  North  Capitol 
Street,  NW,  suite  700,  Washington,  DC. 

(h)  This  amendment  supersedes  AD  93- 
10-06,  Amendment  39-8536. 

(i)  This  amendment  becomes  efiective  on 
February  8, 1999. 

Appendix  to  AO  99-01-05;  Amendment  39- 
10972;  Docket  No.  9ft-CE-72-AO 

Procedures  and  Requirements  for  Ultrasonic 
Inspection  of  Piper  Wing  Lift  Struts 

Equipment  Requirements 

1.  A  portable  ultrasonic  thickness  gauge  or 
flaw  detector  with  echo-to-echo  digital 
thickness  readout  capable  of  reading  to 
0.001-inch  and  an  A-trace  waveform  display 
will  be  needed  to  accomplish  this  inspection. 

2.  An  ultrasonic  probe  with  the  following 
specifications  will  be  needed  to  accomplish 
this  inspection:  10  MHz  (or  higher),  0.283- 
inch  (or  smaller)  diameter  dual  element  or 
delay  line  transducer  designed  for  thickness 
gauging.  The  transducer  and  ultrasonic 
system  shall  be  capable  of  accurately 
measuring  the  thickness  of  AISI 4340  steel 
down  to  0.020-inch.  An  accuracy  of  •»■/ •0.002- 
inch  throughout  a  0.020-inch  to  0.050-inch 
thickness  range  while  calibrating  shall  be  the 
criteria  for  acceptance. 

3.  Either  a  precision  machined  step  wedge 
made  of  4340  steel  (or  similar  steel  with 
equivalent  sound  velocity)  or  at  least  three 
shim  samples  of  same  material  will  be 
needed  to  accomplish  this  inspection.  One 
thickness  of  the  step  wedge  or  shim  shall  be 
less  than  or  equal  to  0.020-inch,  one  shall  be 
greater  than  or  equal  to  O.OSO-inch,  and  at 
least  one  other  step  or  shim  shall  be  between 
these  two  values. 

4.  Glycerin,  light  oil,  or  similar  non-water 
based  ultrasonic  couplants  are  recommended 
in  the  setup  and  inspection  procedures. 
Water-based  couplants,  containing 
appropriate  corrosion  inhibitors,  may  be 
utilized,  provided  they  are  removed  &x)m 
both  the  reference  standards  and  the  test  item 
after  the  inspection  procedure  is  completed 
and  adequate  corrosion  prevention  steps  are 
then  taken  to  protect  these  items. 

•  Note:  Couplant  is  defined  as  "a 
substance  used  between  the  face  of  the 
transducer  and  test  surface  to  improve 
transmission  of  ultrasonic  energy  across  the 
transducer/strut  interface." 

•  Note:  If  surface  roughness  due  to  paint 
loss  or  corrosion  is  present,  the  surface 
should  be  sanded  or  polished  smooth  before 
testing  to  assure  a  consistent  and  smooth 
surface  for  making  contact  with  the 
transducer.  Care  shall  be  taken  to  remove  a 
minimal  amount  of  structural  material.  Paint 
repairs  may  be  oecessary  after  the  inspection 
to  prevent  further  corrosion  damage  from 
occurring.  Removal  of  surface  irregularities 
will  enhance  the  accuracy  of  the  inspection 
technique. 


Instrument  Setup 

1.  Set  up  the  ultrasonic  equipment  for 
thickness  measurements  as  specified  in  the 
instrument's  user's  manual.  Because  of  the 
variety  of  equipment  available  to  perform 
ultrasonic  thickness  measurements,  some 
modification  to  this  general  setup  procedure 
may  be  necessary.  However,  the  tolerance 
requirement  of  step  13  and  the  record 
keeping  requirement  of  step  14,  must  be 
satisfied. 

2.  If  battery  power  will  be  employed,  check 
to  see  that  the  battery  has  been  properly 
charged.  The  testing  will  take  approximately 
two  hours.  Screen  brightness  and  contrast 
should  be  set  to  match  environmental 
conditions. 

3.  Verify  that  the  instrument  is  set  for  the 
type  of  transducer  being  used,  i.e.  single  or 
dual  element,  and  that  the  frequency  setting 
is  compatible  with  the  transducer. 

4.  If  a  removable  delay  line  is  used,  remove 
it  and  place  a  drop  of  couplant  between  the 
transducer  face  and  the  delay  line  to  assure 
good  transmission  of  ultrasonic  energy. 
Reassemble  the  delay  line  transducer  and 
continue. 

5.  Program  a  velocity  of  0.231-inch/ 
microsecond  into  the  ultrasonic  unit  unless 
an  alternative  instrument  calibration 
procedure  is  used  to  set  the  sound  velocity. 

6.  Obtain  a  step  wedge  or  steel  shims  per 
item  3  of  the  Equipment  Requirements.  Place 
the  probe  on  the  thickest  sample  using 
couplant.  Rotate  the  transducer  slightly  back 
and  forth  to  "ring"  the  transducer  to  the 
sample.  Adjust  the  delay  and  range  settings 
to  arrive  at  an  A-trace  signal  display  with  the 
first  backwall  echo  frt>m  the  steel  near  the  left 
side  of  the  screen  and  the  second  backwall 
echo  near  the  right  of  the  screen.  Note  that 
when  a  single  element  transducer  is  used,  the 
initial  pulse  and  the  delay  line/steel  inter&ce 
will  be  off  of  the  screen  to  the  left.  Adjust  the 
gain  to  place  the  amplitude  of  the  first 
backwall  signal  at  approximately  80%  screen 
height  on  the  A-trace. 

7.  "Ring"  the  transducer  on  the  thinnest 
step  or  shim  using  couplant.  Select  positive 
half-wave  rectified,  negative  half-wave 
rectified,  or  filtered  signal  display  to  obtain 
the  cleanest  signal.  Adjust  the  pulse  voltage, 
pulse  width,  and  damping  to  obtain  the  best 
signal  resolution.  These  settings  can  vary 
frt>m  one  transducer  to  another  and  are  also 
user  dependent. 

8.  Enable  the  thickness  gate,  and  adjust  the 
gate  so  that  it  starts  at  the  first  backwall  echo 
and  ends  at  the  second  backwall  echo. 
(Measuring  between  the  first  and  second 
backwall  echoes  will  produce  a  measurement 
of  the  steel  thickness  that  is  not  affected  by 
the  paint  layer  on  the  strut).  If  instability  of 
the  gate  trigger  occurs,  adjust  the  gain,  gate 
level,  and/or  damping  to  stabilize  the 
thickness  reading. 

9.  Cheek  the  digital  displry  reading  and  if 
it  does  not  agree  with  the  known  thickness 
of  the  thinnest  thickness,  follow  your 
ihstnmient's  calibration  recommendations  to 
produce  the  correct  thickness  reading.  When 
a  single  element  transducer  is  used  this  will 
usually  involve  adjusting  the  fine  delay 
setting. 

10.  Place  the  transducer  on  the  thickest 
step  of  shim  using  couplant.  Adjust  the 


thickness  gate  width  so  that  the  gate  is 
triggered  by  the  second  backwall  reflection  of 
the  thick  section.  If  the  digital  display  does 
not  agree  with  the  thickest  thickness,  follow 
your  instruments  calibration 
recommendations  to  produce  the  correct 
thickness  reading.  A  slight  adjustment  in  the 
velocity  may  be  necessary  to  get  both  the 
thinnest  and  the  thickest  reading  correct. 
Document  the  changed  velocity  value. 

11.  Place  couplant  on  an  area  of  the  lift 
strut  which  is  thought  to  be  free  of  corrosion 
and  "ring"  the  transducer  to  surface.  Minor 
adjustments  to  the  signal  and  gate  settings 
may  be  required  to  account  for  coupling 
improvements  resulting  from  the  paint  layer. 
The  thickness  gate  level  should  be  set  just 
high  enough  so  as  not  to  be  triggered  by 
irrelevant  signal  noise.  An  area  on  the  upper 
surface  of  the  lifr  strut  above  the  inspection 
area  would  be  a  good  location  to  complete 
this  step  and  should  produce  a  thickness 
reading  between  0.034-inch  and  0.041-inch. 

12.  Repeat  steps  8,  9, 10,  and  11  until  both 
thick  and  thin  shim  measurements  are  within 
tolerance  and  the  lift  strut  measurement  is 
reasonable  and  steady. 

13.  Verify  that  the  thickness  value  shown 
in  the  digital  display  is  within  -f/-0.002-inch 
of  the  correct  value  for  each  of  the  three  or 
more  steps  of  the  setup  wedge  or  shims. 
Make  no  further  adjustments  to  the 
instrument  settings. 

14.  Record  the  ultrasonic  versus  actual 
thickness  of  all  wedge  steps  or  steel  shims 
available  as  a  record  of  setup. 

Inspection  Procedure 

1.  Clean  the  lower  18  inches  of  the  wing 
lift  struts  using  a  cleaner  that  will  remove  all 
dirt  and  grease.  Dirt  and  grease  will  adversely 
affect  the  accuracy  of  the  inspection 
technique.  Light  sanding  or  polishing  may 
also  be  required  to  reduce  surface  roughness 
as  noted  in  the  Equipment  Requirements 
section. 

2.  Using  a  flexible  ruler,  draw  a  V4-inch 
grid  on  the  surface  of  the  first  11  inches  from 
the  lower  end  of  the  strut  as  shown  in  Piper 
Service  Bulletin  No.  528D  or  910A,  as 
applicable.  This  can  be  done  using  a  soft  (#2) 
pencil  and  should  be  done  on  both  faces  of 
the  strut.  As  an  alternative  to  drawing  a 
complete  grid,  make  two  rows  of  mans 
spaced  every  Vi-inch  across  the  width  of  the 
strut.  One  row  of  marks  should  be  about  11 
inches  from  the  lower  end  of  the  strut,  and 
the  second  row  should  be  several  inches 
away  where  the  strut  starts  to  narrow.  Lay  the 
flexible  ruler  between  respective  tick  marks 
of  the  two  rows  and  use  tafw  or  a  rubber  band 
to  keep  the  ruler  in  place.  See  Figiire  1. 

3.  Apply  a  generous  amount  of  couplant . 
inside  eadi  of  the  square  areas  or  along  the 
edge  of  the  ruler.  Re-application  of  couplant 
may  be  necessary. 

4.  Place  the  transducer  inside  the  first 
square  area  of  the  drawn  grid  or  at  the  first 
V4-inch  mark  on  the  ruler  and  "ring"  the 
transducer  to  the  strut.  When  using  a  dual 
element  transducer,  be  very  careful  to  record 
the  thickness  value  with  the  axis  of  the 
transducer  elements  perpendicular  to  any 
cuirvatiire  in  the  strut.  If  this  is  not  done,  loss 
of  signal  or  inaccurate  readings  can  result. 

5.  Take  readings  inside  each  square  on  the 
grid  or  at  V4-inch  increments  along  the  ruler 


and  record  the  results.  When  taking  a 
thickness  reading,  rotate  the  transducer 
slightly  back  and  forth  and  experiment  with 
the  angle  of  contact  to  produce  the  lowest 
thickness  reading  possible.  Pay  close 
attention  to  the  A-scan  display  to  assure  that 
the  thickness  gate  is  triggering  off  of 
maximized  backwall  echoes. 

•  Note:  A  reading  shall  not  exceed  .041- 
inch.  If  a  reading  exceeds  .041-inch,  repeat 
steps  13  and  14  of  the  Instrument  Setup 
section  before  proceeding  further. 

6.  If  the  A-trace  is  unsteady  or  the 
thickness  reading  is  clearly  wrong,  adjust  the' 
signal  gain  and/or  gate  setting  to  obtain 
reasonable  and  steady  readings.  If  any 
instrument  setting  is  adjusted,  repeat  steps  13 
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and  14  of  the  Instnmient  Setup  section  before 
proceeding  further. 

7.  In  areas  where  obstructions  are  present, 
take  a  data.point  as  close  to  the  correct  area 
as  possible. 

•  Note:  The  strut  wall  contains  a 
fabrication  bead  at  approximately  40%  of  the 
strut  chord.  The  bead  may  interfere  with 
accurate  measurements  in  that  specific 
location. 

8.  A  measurement  of  0.024-inch  or  less 
shall  require  replacement  of  the  strut  prior  to 
further  flight. 

9.  If  at  any  time  during  testing  an  area  is 
encountered  where  a  valid  thickness 
measurement  cannot  be  obtained  due  to  a 
loss  of  signal  strength  or  quality,  the  area 


shall  be  considered  suspect.  These  areas  may 
have  a  remaining  wall  thickness  of  less  than 
0.020-inch,  which  is  below  the  range  of  this 
setup,  or  they  may  have  small  areas  of 
localized  corrosion  or  pitting  present.  The 
latter  case  will  result  in  a  reduction  in  signal 
strength  due  to  the  sound  being  scattered 
from  the  rough  surface  and  may  result  in  a 
signal  that  includes  echoes  from  the  pits  as 
well  as  the  backwall.  The  suspect  area(s) 
shall  be  tested  with  a  Maule  "Fabric  Tester" 
as  specified  in  Piper  Service  Bulletin  No. 
528D  or  910A. 

10.  Record  the  lift  strut  inspection  in  the 
aircraft  log  book. 

BiLUNO  CODE  4«10-1»-P 


Flexible  Ruler 


Bottom  View  of  Forwud  Lift  Strut 


Bottom  View  of  Rear  Lift  Strut 

Figure  1 


Issued  in  Kansas  City,  Missouri,  on 
December  22, 1998. 
Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Unification  Service. 

FR  Doc.  98-34384  Filed  12-30-98;  8:45  am) 

MLUNG  CODE  49ia-13-C 


}EPARTMENT  OF  TRANSPORTATION 
=ederal  Aviation  Administration 
14  CFR  Part  39 

Docket  No.  98-CE-83-AD;  Amendment  39- 
10971;  AD  99-01-04] 

UN  2120^A64 

Airworthiness  Directives;  Avions 
>ierre  Robin  Model  R2160  Airplanes 

UiENCY:  Federal  Aviation 
Administration,  DOT. 


ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Avions  Pierre  Robin 
Model  R2160  airplanes.  This  AD 
requires  replacing  the  left  and  right 
rudder  bars  with  improved  design 
rudder  bars.  This  AD  is  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  France.  The 
actions  specified  in  this  AD  are 
intended  to  prevent  distortion  of  the 
original  design  rudder  bars  during 
operation,  which  could  result  in 
reduced  or  loss  of  control  of  the 
airplane. 

DATES:  Effective  March  12, 1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  5, 1999. 


ADDRESSES:  Submit  comments  in  . 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-CE-83- 
AD,  Room  1558.  601  E.  12th  Street, 
Kansas  City,  Missouri  64106. 

Service  information  that  applies  to 
this  AD  may  be  obtained  from  Avions 
Pierre  Robin,  1,  route  de  Troyes,  21121 
Darois-France;  telephone:  80  44  20  50; 
facsimile:  80  35  60  80.  This  information 
may  also  be  examined  at  the  Federal 
Aviation  Administration  (FAA),  Central 
Region,  Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  98-CE-83- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Karl  M.  Schletzbaum,  Aerospace 
Engineer,  FAA,  Small  Airplane 
Directorate,  1201  Walnut,  suite  900, 
Kansas  City,  Missouri  64IO6;  telephone: 
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(816)  426-6932;  facsimile:  (816)  426- 

2169. 

SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

The  Direction  Generale  de  TAviation 
Qvile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Avions 
Pierre  Robin  Model  R2160  airplanes. 
The  DGAC  reports  a  case  of  rudder  bar 
distortion  during  intensive  aerobatic 
use. 

This  condition,  if  not  corrected,  could 
result  in  reduced  or  loss  of  control  of 
the  airplane. 

Relevant  Service  Information 

Avions  Pierre  Robin  has  issued 
Service  Bulletin  No.  143,  dated 
September  8, 1995,  whidi  specifies 
replacing  the  left  and  right  rudder  bars, 
part  number  (P/N)  27.23.05.010  (left) 
and  P/N  27.23.05.020  (right),  with 
improved  design  rudder  bars,  P/N 
27.40.31.010  (left)  and  P/N  27.40.31.020 
(right). 

The  DGAC  classified  this  service 
bulletin  as  mandatory  and  issued 
French  AD  95-21 7(A),  dated  November 
8, 1995,  in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

The  FAA's  Determination 

This  airplane  model  is  manufactiu«d 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29]  and  the  appUcable  bilateral 
airworthiness  agreement.  Piirsuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above. 

The  FAA  has  examined  the  findings 
of  the  E)GAC;  reviewed  all  available 
information,  including  the  service 
information  referenced  above;  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  the  Provisions  of  This 
AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Avions  Pierre  Robin 
Model  R2160  airplanes  of  the  same  tjrpe 
design  registered  in  the  United  States, 
the  FAA  is  issuing  an  AD.  This  AD 
requires  replacing  the  left  and  right 
rudder  bars,  part  number  (P/N) 
27.23.05.010  (left)  and  P/N  27.23.05.020 
(right),  with  improved  design  rudder 
bars,  P/N  27.40.31.010  (left)  and  P/N 


27.40.31.020  (right).  Accomplishment  of 
the  actions  of  this  AD  woidd  be  required 
in  accordance  with  the  applicable 
maintenance  manual. 

Cost  Impact 

None  of  the  Avions  Model  R2160 
airplanes  affected  by  this  action  are  on 
the  U.S.  Register.  All  airplanes  included 
in  the  applicability  of  this  rule  currently 
are  operated  by  non-U.S.  operators 
under  foreign  registry;  therefore,  they 
are  not  directly  affected  by  this  AD 
action.  However,  the  FAA  considers  this 
rule  necessary  to  ensure  that  the  imsafe 
condition  is  addressed  in  the  event  that 
any  of  these  subject  airplanes  are 
imported  and  placed  on  the  U.S. 
Register. 

Should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 
Register,  accomplishment  of  the 
required  replacement  would  take 
approximately  20  workhours  per 
airplane  at  an  average  labor  rate  of  $60 
per  work  hoiu-.  Parts  cost  approximately 
$500  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  this  AD 
would  be  $1,700  per  airplane  that 
would  become  registered  in  the  United 
States. 

The  EffiBctive  Date  of  This  AD 

Since  this  AD  action  does  not  affect 
any  airplane  that  is  cmrently  on  the 
U.S.  register,  it  has  no  adverse  economic 
impact  and  imposes  no  additional 
burden  on  any  person.  Therefore,  notice 
and  public  procedures  hereon  are 
unnecessary  and  the  amendment  may  be 
made  effective  in  less  than  30  days  after 
publication  in  the  Federal  Register. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  an  opportimity  for  public 
comment,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
«s  they  may  desire.  Commimications 
shall  identify  the  Rules  Docket  number 
and  be  submitted  in  triphcate  to  the 
address  specified  under  the  caption 
ADDRESSES.  All  conununications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 


the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Conunents  to 
Docket  No.  98-CE-83-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibiUties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  xmder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

A  copy  of  the  final  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amoidment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
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f  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

99-01-04    Avions  Pierre  Robin: 

Amendment  39-10971;  Docket  No.  98- 
CE-83-AD. 
Applicability:  Model  R2160  airplanes,  all 
serial  numbers  beginning  with  250; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identitied  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  within  the  next  50 
hours  time-in-service  (TIS)  after  the  effective 
date  of  this  AD,  unless  already  accomplished. 

To  prevent  distortion  of  the  original  design 
rudder  bars  during  operation,  which  could 
result  in  reduced  or  loss  of  control  of  the 
airplane,  accomplish  the  following: 

(a)  Replace  the  left  and  right  rudder  bars, 
part  number  (P/N)  27.23.05.010  (left)  and  P/ 
N  27.23.05.020  (right),  with  improved  design 
rudder  bars.  P/N  27.40.31.010  (Jeft)  and  P/N 
27.40.31.020  (right),  or  FAA-approved 
equivalent  part  numbers.  Accomplish  these 
replacements  in  accordance  with  the 
applicable  maintenance  manual,  as  specified 
in  Avions  Pierre  Robin  Service  Bulletin  No. 
143,  dated  September  8, 1995. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  may  install,  on  any  of  the  affected 
airplanes,  rudder  bars  that  are  not  of 
improved  design,  P/N  27.40.31.010  (left)  and 
P/N  27.40.31.020  (right),  or  FAA-approved 
equivalent  part  numbers. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Small 
Airplane  Directorate,  FAA.  1201  Walnut, 
suite  900,  Kansas  City,  Missouri  64106.  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  Questions  or  technical  information 
related  to  Avions  Pierre  Robin  Service 
Bulletin  No.  143,  dated  September  8, 1995, 
should  be  directed  to  Avions  Pierre  Robin,  1 
route  de  Troyes  21121  Darois,  France; 


telephone:  03.80.44.20.50;  facsimile: 
03.80.35.60.80.  This  service  information  may 
be  examined  at  the  FAA,  Central  Region, 
Office  of  the  Regional  Counsel,  Room  1558, 
601  E.  12th  .Street,  Kansas  City,  Missouri 
64106. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  AD  95-217(A),  dated  November  8, 
1995. 

(f)  This  amendment  becomes  effective  on 
March  12, 1999. 

Issued  in  Kansas  City,  Missouri,  on 
December  22, 1998. 

Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-CE-100-AO;  Amendment 
39-10974;  AD  99-01-07] 

RIN  2120-AA64 

Airworthiness  Directives;  British 
Aerospace  Jetstream  Model  3101 
Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Direct  final  rule;  request  for 

comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  British  Aerospace 
Jetstream  Model  3101  airplanes.  This 
AD  requires  installing  additional 
stringers  at  the  lower  hiselage  skin 
panels  between  the  main  and  rear  spar 
frames.  This  AD  is  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  the  United 
Kingdom.  The  actions  specified  in  this 
AD  are  intended  to  correct  a  strength 
deficiency  in  the  area  of  the  lower 
fuselage  skin  panels  between  the  main 
rear  spar  frames,  which,  if  not  corrected, 
could  result  in  reduced  or  loss  of 
control  of  the  airplane  during  maximum 
speed  limit  operations. 
DATES:  Effective  March  19, 1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  19, 
1999. 

Conunents  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  12, 1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Coimsel, 


Attention:  Rules  Docket  No.  9B-CE- 
100-AD,  Room  1558,  601  E.  12th  Street. 
Kansas  City,  Missouri  64106. 

Service  information  that  applies  to 
this  AD  may  be  obtained  from  British 
Aerospace  Regional  Aircraft.  Frestwick 
International  Airport.  Ayrshire.  KA9 
2RW.  Scotland;  telephone:  (01292) 
479888;  facsimile:  (01292)  479703.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  98-CE-lOO-AD.  Room  1558. 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106:  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW, 
suite  700.  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
S.M.  Nagarajan.  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone:  (816)  426-6932; 
facsimile:  (816)  426-2169. 

SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 

AD    ^ 

The  Civil  Airworthiness  Authority 
(CAA),  which  is  the  airworthiness 
authority  for  the  United  Kingdom, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  British 
Aerospace  Jetstream  Model  3101 
airplanes.  The  CAA  reports  that  a 
strength  deficiency  could  exist  in  the 
area  of  the  lower  hiselage  skin  panels 
between  the  main  rear  spar  frames 
(FrameStations  223  and  257.8).  The 
affected  airplanes  may  not  be  able  to 
meet  the  design  requirements  for  lateral 
load  cases. 

This  condition,  if  not  corrected,  could 
result  in  reduced  or  loss  of  control  of 
the  airplane  during  maximum  speed 
limit  operations. 

Relevant  Service  Information 

British  Aerospace  has  issued 
Jetstream  ServiceBulletin  53-JM7297. 
Original  Issue:  May  10. 1984.  which 
specifies  procedures  for  installing 
additional  stringers  at  the  lower  fuselage 
skin  panels  between  the  main  and  rear 
spar  frames  (Frame  Stations  223  and 
257.8).  This  is  referred  to  as  Jetstream 
Modification  JM  7297. 

The  CAA  classified  this  service 
bulletin  as  mandatory  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  the  United  Kingdom.  The 
CAA  classifying  a  service  bulletin  as 
mandatory  is  the  same  in  the  United 
Kingdom  as  the  FAA  issuing  an  AD  in 
the  United  States. 
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The  FAA's  Determination 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above. 

The  FAA  has  examined  the  findings 
of  the  CAA;  reviewed  all  available 
information,  including  the  service 
information  referenced  above;  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  the  Provisions  of  This 
AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  British  Aerospace 
Jetstream  Model  3101  airplanes  of  the 
same  type  design  registered  in  the 
United  States,  the  FAA  is  issuing  an  AD. 
This  AD  requires  incorporating 
Jetstream  Modification  JM  7297  by 
installing  additional  stringers  at  the 
lower  fuselage  skin  panels  between  the 
main  and  rear  spar  frames  (Frame 
Stations  223  and  257.8). 
Accomplishment  of  the  actions  of 
thisAD  would  be  required  in  accordance 
with  British  Aerospace  Jetstream 
Service  Bulletin  53-JM7297,  Original 
Issue:  May  10. 1984. 

Cost  Impact 

The  FAA  estimates  that  3  airplanes  in 
the  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  250 
workhours  per  airplane  to  accomplish 
the  required  action,  and  that  the  average 
labor  rate  is  approximately  $60  per  work 
hour.  Parts  cost  approximately  $6,600 
per  airplane.  Based  on  these  figures,  the 
cost  impact  of  this  AD  on  U.S.  operators 
is  estimated  to  be  $64,800.  or  $21,600 
per  airplane. 

All  3  of  the  aniected  Jetstream  Model 
3101  airplanes  are  in  compliance  with 
the  actions  specified  in  this  AD  and 
British  Aerospace  Jetstream  Service 
Bulletin  53-JM7297,  Original  Issue:  May 
10. 1984.  Based  on  this  information,  this 
AD  imposes  no  cost  impact  upon  the 
owners/operators  of  the  affected 
airplanes  on  the  U.S.  Register. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  The 
requirements  of  this  direct  final  rule 


address  an  unsafe  condition  identified 
by  a  foreign  civil  airworthiness 
authority  and  do  not  impose  a 
significant  burden  on  affected  operators. 
In  accordance  with  Section  11.17  of  the 
Federal  Aviation  Regulations  (14  CFR 
11.17)  unless  a  written  adverse  or 
negative  comment,  or  a  written  notice  of 
intent  to  submit  an  adverse  or  negative 
comment,  is  received  within  the 
comment  period,  the  regulation  will 
become  effective  on  the  date  specified 
above.  After  the  close  of  the  comment 
period,  the  FAA  will  publish  a 
document  in  the  Federal  Register 
indicating  that  no  adverse  or  negative 
comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  a  written  adverse  or  negative 
comment,  or  written  notice  of  intent  to 
submit  such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  an  opportunity  for  public 
comment,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Conununications 
shall  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  ruhe  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 


Docket  No.  98-CE-lOO-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  reasons  discussed  in  the 
preamble,  I  certify  that  this  regulation 

(1)  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866; 

(2)  is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [AmMKtod] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

99-01-07    British  Aerospace:  Amendment 
39-10974;  Docket  No.  9»-CE-10G-AD. 
Applicability.  Jetstream  Model  3101 
airplanes,  constructors  numbers  601  through 
607  and  609. through  619,  certificated  in  any 
category. 
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Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  afiiected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  the  next  SO 
hours  time-in-service  (TIS)  after  the  effective 
date  of  this  AD,  unless  already  accomplished. 

To  correct  a  strength  deficiency  in  the  area 
of  the  lower  fuselage  skin  panels  between  the 
main  rear  spar  frames,  which,  if  not 
corrected,  could  result  in  reduced  or  loss  of 
control  of  the  airplane  during  maximtmn 
speed  limit  operations,  accomplish  the     "^ 
following: 

(a)  Inc(»porate  Jetstream  Modification  JM 
7297  by  installing  additional  stringers  at  the 
lower  fuselage  skin  panelsbetween  the  main 
and  rear  spar  frames  (Frame  Stations  223  and 
257.8).  Accomplish  this  modification  in 
accordance  with  Part  B  of  the 
Accomplishment  Instructions  in  British 
Aerospace  Jetstream  Service  Bulletin  53- 
JM7297,  Original  Issue:  May  10, 1984. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Small 
Airplane  Directorate,  Aircraft  Certification 
Service,  1201  Walnut,  suite  900,  Kansas  City, 
Missouri  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(d)  The  modification  required  by  this  AD 
shall  be  done  in  accordance  with  British 
Aerospace  Jetstream  Service  Bulletin  53- 
|M7297,  Original  Issue:  May  10, 1984.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  British 
Aerospace  Regional  Aircraft,  Prestwick 
International  Airport,  Ayrshire,  KA9  2RW, 
Scotland.  Copies  may  be  inspected  at  the 
FAA,  Central  Region,  Office  of  the  Regional 
Counsel,  Room  1558, 601  E.  12th  Street, 
Kansas  City,  Missouri,  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW,  suite  700,  Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  British  Aerospace  Jetstream  Service 


Bulletin  53-JM7297,  Original  Issue:  May  10, 
1984.  This  service  bulletin  is  classified  as 
mandatory  by  the  United  Kingdom  Civil 
Aviation  AuUiority  (CAA). 

(e)  This  amendment  becomes  effective  on 
March  19, 1999. 

Issued  in  Kansas  City,  Missouri,  on 
December  21, 1998. 

Michael  Gallagher. 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

(PR  Doc.  98-34382  Filed  12-30-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  9B-CE-M^D:  AmandiiMnt  3»- 
10073;  AD  M-OI-Oq 

RIN  2120-AA64 

AirworHiiness  Directives;  Brltisli 
Aerospace  JslstrMm  Model  3101 
Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Direct  final  nile;  request  for 

comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  British  Aerospace 
Jetstream  Model  3101  airplanes.  This 
AD  requires  installing  a  standard 
bonding  socket  that  is  fitted  flush  with 
the  upper  surface  of  each  wing  at  the 
fueling  points  (Station  297).  lliis  AD  is 
the  result  of  mandatory  continuing 
airworthiness  information  (MCAI) 
issued  by  the  airworthiness  authority  for 
the  United  ICingdom.  The  actions 
specified  in  this  AD  are  intended  to 
correct  a  potentially  insufficient  ground 
contact  between  the  refueler  hose  nozzle 
and  the  aircraft,  which,  if  not  corrected 
before  the  fuel  cap  is  removed,  could 
result  in  spaii^s  with  a  consequent  fire 
and/or  explosion  in  the  fuel  tank. 
DATES:  Effective  March  19, 1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  19, 
1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  12. 1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-CE-99- 
AD.  Room  1558. 601  E.  12th  Street. 
Kansas  Qty,  Missouri  64106. 


Service  information  that  applies  to 
this  AD  may  be  obtained  from  British 
Aerospace  Regional  Aircraft.  Prestwick 
International  Airport.  Ayrshire,  KA9 
2RW,  Scotland;  telephone:  (01292) 
479888;  facsimile:  (01292)  479703.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  98-CE-99-AD.  Room  1558. 
601  E.  12th  Street.  Kansas  City,  Missouri 
64106:  or  at  the  Office  of  the  Federal 
Register,  803  North  Capitol  Street,  NW. 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
S.M.  Nagarajan.  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  1201 
Walnut,  suite  900.  Kansas  Qty.  Missouri 
64106;  telephone:  (816)  426-6932; 
facsimile:  (816)  426-2169. 
SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

The  Qvil  Airworthiness  Authority 
(CAA).  which  is  the  airworthiness 
authority  for  the  United  Kingdom, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  British 
Aerospace  Jetstream  Model  3101 
airplanes.  The  CAA  reports  that  an 
insufficient  ground  contact  between  the 
refueler  hose  nozzle  and  the  aircraft 
could  exist. 

This  condition,  if  not  corrected  before 
the  fuel  cap  is  removed,  could  result  in 
spariu  with  a  consequent  fire  and/or 
explosion  in  the  fiiel  tank. 

Relevant  Service  Infinrnietion 

British  Aerospace  has  issued 
Jetstream  Service  Bulletin  57-JM7298. 
Original  Issue:  May  16, 1984,  which 
specifies  procedures  for  installing  a 
standard  bonding  socket  that  is  fitted 
flush  with  the  upper  surface  of  each 
wing  at  the  fiieling  points  (Station  297). 
This  is  referred  to  as  Jetstream 
Modification  JM  7298  Part  A. 

The  CAA  classified  this  service 
bulletin  as  mandatory  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  the  United  Kingdom.  The 
CAlA  classifying  a  service  bulletin  as 
mandatory  is  the  same  in  the  United 
Kingdom  as  the  FAA  issuing  an  AD  in 
the  United  States. 

The  FAA's  Determination 

This  airplane  model  is  manuCacttired 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
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kept  the  FAA  informed  of  the  situation 
described  above. 

The  FAA  has  examined  the  Hndings 
of  the  CAA;  reviewed  all  available 
information,  including  the  service 
information  referenced  above;  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  the  Provisions  of  This 
AO 

Since  an  unsafe  condition  has  been 
identiBed  that  is  likely  to  exist  or 
develop  in  other  British  Aerospace 
Jetstream  Model  3101  airplanes  of  the 
same  type  design  registered  in  the 
United  States,  the  FAA  is  issuing  an  AD. 
This  AD  requires  incorporating 
Jetstream  Modification  JM  7298  Part  A 
by  installing  a  standard  bonding  socket 
that  is  fitted  flush  with  the  upper 
surface  of  each  wing  at  the  fueling 
points  (Station  297).  Accomplishment  of 
the  actions  of  this  AD  would  be  required 
in  accordance  with  British  Aerospace 
Jetstream  Service  Bulletin  57-JM7298, 
Original  Issue:  May  16, 1984. 

Cost  Impact 

The  FAA  estimates  that  2  airplanes  in 
the  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  22 
workhours  per  airplane  to  accomplish 
the  required  action,  and  that  the  average 
labor  rate  is  approximately  $60  per  work 
hour.  British  Aerospace  will  provide 
modification  kits  at  no  cost  to  the 
owner/operator  of  the  affected  airplanes. 
Based  on  these  figures,  the  cost  impact 
of  this  AD  on  U.S.  operators  is  estimated 
to  be  $2,640,  or  $1,320  per  airplane. 

Both  of  the  affected  Jetstream  Model 
3101  airplanes  are  already  in 
compliance  with  the  actions  specified  in 
this  AD  and  British  Aerospace  Jetstream 
Service  Bulletin  57-JM7298,  Original 
Issue:  May  16, 1984.  Based  on  this 
information,  this  AD  imposes  no  cost 
impact  upon  the  owners/operators  of 
the  affected  airplanes  on  the  U.S. 
Register. 

Compliance  Time  of  This  AD 

This  unsafe  condition  is  not  a  result 
of  the  number  of  times  the  airplane  is 
operated.  The  chance  of  this  situation 
occurring  is  the  same  for  an  airplane 
with  10  hours  time-in-service  (TIS)  as  it 
would  be  for  an  airplane  with  500  hours 
TIS.  For  this  reason,  the  FAA  has 
determined  that  a  compliance  based  on 
calendar  time  should  be  utilized  in  this 
AD. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 


negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  The 
requirements  of  this  direct  final  rule 
address  an  unsafe  condition  identified 
by  a  foreign  civil  airworthiness 
authority  and  do  not  impose  a 
significant  burden  on  affected  operators. 
In  accordance  with  Section  11.17  of  the 
Federal  Aviation  Regulations  (14  CFR 
11.17)  unless  a  written  adverse  or 
negative  comment,  or  a  written  notice  of 
intent  to  submit  an  adverse  or  negative 
comment,  is  received  within  the 
comment  period,  the  regulation  will 
become  effective  on  the  date  specified 
above.  After  the  close  of  the  comment 
period,  the  FAA  will  publish  a 
document  in  the  Federal  Register 
indicating  that  no  adverse  or  negative 
comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  a  written  adverse  or  negative 
comment,  or  written  notice  of  intent  to 
submit  such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  an  opportunity  for  public 
comment,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
shall  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 


submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-CE-99-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  reasons  discussed  in  the 
preamble,  I  certify  that  this  regulation 

(1)  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866; 

(2)  is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

99-01-06    British  Aerospace:  Amendment 
39-10973;  Docket  No.  9a-CE-99-AD. 
Applicability:  Jetstream  Model  3101 
airplanes,  constructors  numbers  602, 604 


\ 


hrough  607, 609  through  614,  and  616; 
I  srtificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
dentified  in  the  preceding  applicability 
>fovision,  regardless  of  wheUier  it  has  been 
nodified,  altered,  or  repaired  in  the  area 
I  ubject  to  the  requirements  of  this  AD.  For 
I  irplanes  that  have  been  modified,  altered,  or 
1  epaired  so  that  the  performance  of  the 
:  equirements  of  this  AD  is  affected,  the 
I  mmer/operator  must  request  approval  for  an 
I  iltemative  method  of  compliance  in 
I  ccordance  with  paragraph  (c)  of  this  AD. 
'  lie  request  should  include  an  assessment  of 
I  he  effect  of  the  modification,  alteration,  or 
I  epair  on  the  unsafe  condition  addressed  by 
his  AD;  and,  if  the  unsafe  condition  has  not 
leen  eliminated,  the  request  should  include 
I  pecific  proposed  actions  to  address  it 

Compliance:  Required  within  the  next  4 
I  alendar  months  after  the  eSisctive  date  of 
AD,  unless  already  accomplished. 
To  correct  a  potentially  insufficient  ground 
tact  between  the  refiieler  hose  nozzle  and 
le  aircraft,  which,  if  not  conected  before  the 
il  cap  is  removed,  could  result  in  sparks 
ith  a  consequent  fire  and/or  explosion  in 
the  fiiel  tank,  accomplish  the  foUowring: 

(a)  Incorporate  Jetstream  Modification  )M 
;  '298  Part  A  on  each  wing  by  installing  a 

I  tandard  bonding  socket  that  is  fitted  flush 
'  rith  the  upper  surface  of  each  wing  at  the 
I  leling  points  (Station  297).  Accomplish 
I  lese  actons  in  accordance  with  the 
i  kocaii^>Ushment  Instructions  aaction  of 
I  Iritish  Aeroapaoe  Jetstream  Service  Bulletin 
^7-^7296.  Original  Issue:  May  16, 1984. 

(b)  Special  flight  permits  may  be  issued  in 
^cxxxdanoe  with  sactioiis  21.197  and  21.199 
I  i  the  Federal  Aviation  Regulaticms  (14  CPK 
\  1.197  and  21.199)  to  operate  the  airplane  to 

locaticm  where  the  requirements  of  this  AD 
<|an  be  aorawnplished. 

(c)  An  altamative  method  of  oomplianoe  or 
^justment  of  the  compliance  time  that 

I  rovidaa  an  equivalent  level  of  safety  may  be 

'  if  qiproved  by  the  Manager.  Small 
Airplane  Directorate,  Aircraft  Certification 
i  enrioe,  1201  Walnut,  suite  900,  Kansas  Qty, 
I  Ossouri  64106.  The  request  shall  be 
fciwarded  throu^  an  appropriate  PAA 
I  laintenanoe  Inspector,  who  may  add 
( □mments  and  then  send  it  to  thie  Manager, 
!  mall  Airplane  DirectOFBte. 

Note  2:  Information  amoenung  the 
rixistence  <rf  approved  alternative  methods  of 
iqampUanoe  widi  this  AD.  if  any,  may  be 
j^btainad  bom  the  Small  Aiipluie 

(d)  The  modifications  required  by  this  AD 
"  be  done  in  accordance  with  IMtish 

Jetstream  Service  Bulletin  57- 
,    7298.  Originallssue:  May  16, 1984.  This 
I^KXirporation  by  reference  was  approved  by 
the  Director  (rf  die  Federal  R«gistar  in 

ice  with  5  U.S.C  SS2(a)  and  1 CFR 
51.  Copies  may  be  obtained  from  British 
ipace  Regional  Aircraft  Prestwick 
itematioDd  Airport.  Ayrshire.  KA9  2RW, 
id.  Copies  may  be  inqiectad  at  the 
Csntnl  Rqgion,  Office  of  the  Ri^onal 
Qounael,  Room  1558, 601 B.  12tfa  Street. 
<anaM  aty,  kfOasouri,  or  at  the  Office  of  the 
Meral  Raster,  800  North  Capitol  Street. 
^.  suite  700.  Washington.  DC 


Note  3:  The  subject  of  this  AD  is  addressed 
in  British  Aerospace  Jetstream  Service 
Bulletin  57-JM7298,  Ori^nal  Issue:  May  16, 
1984.  This  service  bulletin  is  classified  as 
mandatory  by  the  United  Kingdom  Civil 
Aviation  Authority  (CAA). 

(e)  This  amendment  becomes  effective  on 
March  19, 1999. 

Issued  in  Kansas  City,  Missouri,  on 
December  21, 1998. 
MidiaelGalla^Mr, 

Manager.  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 

(FR  Doc.  98-34381  Filed  12-30-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

(Doctet  No.  96-NM-327-AD;  AmwidnMiit 
30-1O07S;  AO  W-OI-IO] 

Rm2120-AA«4  N 


Piracliwee,  Boeing 
Model  747  Series  Airplanea 

AQBICV:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  that  currently  requires 
repetitive  inspections  to  detect 
discrepancies  of  the  diagonal  brace  lugs 
of  the  engine  strut,  and  rework  of  the 
diagcmal  brace  lugs,  if  necessary.  That 
AD  also  provides  an  option  to  defer  the 
rework  for  certain  cases  by 
accomplishing  repetitive  inspections 
and  lesealing  the  bushing.  That  AD  also 
provides  for  an  optional  tenninating 
modification  for  the  repetitive 
inspections.  This  amendment  adds  a 
requirement  to  repetitively  inspect  a 
new  area  of  the  diagonal  brace  (rf  the 
engine  strut  For  certain  airplanes,  this 
amendment  also  adds  new  repetitive 
inspections  of  the  subject  area  and 
requires  that  certain  previously  required 
repetitive  inspections  be  aocompliihed 
at  reduced  intervals.  This  amendment  is 
prompted  by  reports  of  fatigue  or  stress 
corrosion  cracking  in  new  areas  of  the 
diagonal  Inaoe.  The  actions  specified  in 
this  AD  are  intended  to  prevent  such 
fatigue  or  stress  corrosicm  cracking, 
which  could  result  in  failure  of  the  strut 
and  consequent  separation  of  the  engine 
from  the  airplane. 
DATES:  Effective  January  15, 1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
r^ulations  is  approved  by  the  Director 


of  the  Federal  Register  as  of  January  15, 
1999. 

The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  747- 
54A2126,  Revision  5,  dated  June  26, 
1997,  as  listed  in  the  regulations,  was 
approved  previously  by  the  DiractOT  of 
the  Fedend  Register  as  of  September  29, 
1997  (62  FR  47927,  September  12, 
1997). 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  1, 1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 
327-AD,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box 
3707.  Seattle,  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW.. 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Registn,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC 

FOR  FURTHER  WFOOMATION  OONTACT: 
Tamara  L.  Anderson,  Aerospace 
Engineer,  Airframe  Branch.  ANM-120S. 
FAA,  Transport  Airplane  Directorate, 
Seattle  Ainsaft  Certification  Office. 
1601  Lind  Avenue,  SW.,  RenUm, 
Washington  98055-4056;  telephone 
(425)  227-2771;  fex  (425)  227-1181. 

SUPPLBHENTARy  MF0RMATK3N:  On 
September  5, 1997.  the  FAA  issued  AD 
97-19-08.  amendment  39-10128  (62  FR 
47927,  September  12, 1997),  applicable 
to  cotain  Boeing  Model  747  series 
aiqplanes,  to  require  repetitive  detailed 
visual  and  ultrasonic  inspections  to 
detect  cracking,  corrosion,  and  migrated 
or  rotated  bushings  of  the  diagonaTbraoe 
lugs  of  the  engine  stmt,  and  rework  of 
the  diagonal  brace  lugs,  if  neceiaaiy.  hi 
Ueu  of  accomplishing  the  rework  mior 
to  further  flight  in  certain  cases  wnero 
no  cracking  or  corrosion  is  detected, 
that  AD  provides  an  option  to  defer  the 
re%«rork  for  a  short  period  of  time  by 
resealing  the  bushing  and 
accomplishing  repetitive  inspections. 
That  AD  also  provides  for  an  optional 
modification  of  the  strut/wing,  vidiich 
would  constitute  terminating  action  for 
the  repetitive  inspection  requirements. 
That  action  was  pnnnpted  hy  reports  of 
fatigue  cracking  in  the  diagooial  brace 
lug.  The  actions  required  b^  that  AD  are 
intended  to  prevent  such  fatigue 
cracking,  which  could  result  in  fiiilure 
of  the  strut  and  consequeot  separation 
of  the  engine  from  the  airplane. 
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Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  that  AD,  the 
FAA  has  received  several  reports 
indicating  that  additional  cracking  of 
the  diagonal  brace  lugs  has  been 
detected  on  the  affected  airplanes.  On 
several  airplanes,  cracks  were  found  in 
the  area  of  the  lug  common  to  the  long 
axis  of  the  diagonal  brace.  An  ultrasonic 
inspection  of  that  area  was  not  required 
by  AD  97-19-08.  Therefore,  cracldng  in 
the  area  of  the  lug  common  to  the  long 
axis  of  the  diagonal  brace  may  have 
gone  undetected.  Cracking  was  also 
detected  in  the  root  radius  of  the  aft 
clevis  of  the  diagonal  brace.  That  area 
Mras  not  stibject  to  inspections  in 
accordance  with  AD  97-19-08. 

Chi  other  airplanes,  during  repetitive 
inspections  pierformed  in  accordance 
widi  AD  97-1  »-08.  cracking  of  the 
diagonal  brace  lugs  was  detected  during 
inspections  performed  earlier  than  the 
schediUed  repetitive  interval.  Those 
airplanes  had  accumulated  between  213 
and  267  flight  cycles  since  the  previous 
inspection  of  the  diagontd  brace  lugs. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  747-54A2126, 
Revision  6,  dated  August  28. 1997.  That 
service  bulletin  is  substantially  similar 
to  Boeing  Alert  Service  Bulletin  747- 
54A2126,  Revision  5,  dated  Jime  26. 
1997  (which  was  referenced  as  the 
appropriate  source  of  service 
information  in  AD  97-19-08).  However. 
Boeing  Service  Bulletin  747-54A2126, 
Revision  6,  clarifies  the  inspection 
method  and  intervals  for  the  forward 
and  ait  diagonal  brace  lugs,  and  updates 
the  effectivity  Usting  of  the  service 
bulletin  to  reflect  changes  in  airplane 
operators  but  adds  no  new  airplanes. 

The  FAA  also  has  reviewed  and 
approved  Boeing  Alert  Service  Bulletin 
747-54A2126,  Revision  7,  dated 
November  20, 1998.  Revision  7  of  the 
alert  service  bulletin  was  issued 
subsequent  to  the  findings  of  new 
cracking,  and  describes  procedures  for  a 
repetitive  ultrasonic  insi>ection  that  are 
substantially  similar  to  those  described 
in  Revision  5  of  the  alert  service  bulletin 
and  in  Boeing  Service  Bulletin  747- 
54A2126,  Revision  6.  Revision  7  also 
describes  procedures  for  rework  of  the 
diagonal  brace  lug:  and  an  option  to 
defer  the  rework,  in  cases  where  no 
cracking  or  corrosion  is  found,  by 
resealing  the  bushing  or  applying  a 
corrosion-inhibiting  compoimd.  and 
performing  repetitive  inspections.  Those 
procedures  are  substantially  similar  to 
the  procedures  described  in  Revision  5 
of  the  alert  service  bulletin  and  in 


Boeing  Service  Bulletin  747-54A2126. 
Revision  6.  However.  Revision  7  also 
describes  procedures  for  a  detailed 
visual  inspection,  for  all  airplanes,  to 
detect  cracks,  corrosion,  or  other 
damage  of  the  diagonal  brace  lug,  as 
well  as  of  the  root  radius  of  the  clevis 
of  the  inboard  and  outboard  diagonal 
braces.  Revision  7  also  describes 
procedures  for  rei>etitive  high  frequency 
eddy  current  inspections,  for  certain 
airplanes,  to  detect  cracking  or 
corrosion  of  the  diagonal  brace  lugs. 
Revision  7  also  specifies,  for  certain 
airplanes,  revised  repetitive  inspection 
intervals. 

Other  Relevant  Rulemaking 

The  FAA  previously  has  issued  AD 
95-10-16.  amendment  39-9233  (60  FR 
27008.  May  22. 1995).  applicable  to 
Boeing  Model  747  series  airplanes    . 
eqxiipped  with  Pratt  &  Whitney  Model 
JT9D  series  engines  (excluding  Model 
JT9D-70  engines);  AD  95-13-05. 
amendment  39-9285  (60  FR  33333.  June 
28. 1995),  applicable  to  Boeing  Model 
747  series  airplanes  equipped  with  Rolls 
Royce  Model  RB211  series  engines;  and 
AD  95-13-07.  amendment  39-9287  (60 
FR  33336,  June  28. 1995).  applicable  to 
Boeing  Model  747  series  airplanes 
equipped  with  General  Electric  Model 
CF6-4S  or  -50  series  engines,  or  Pratt  & 
Whitney  Model  JT9D-70  series  engines. 
Those  AD's  require  accomplishment  of 
certain  modifications  of  the  nacelle 
strut/wing  structure,  which  constitutes 
terminating  action  for  the  repetitive 
inspection  requirements  of  this  AD. 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  this  same 
type  design,  this  AD  supersedes  AD  97- 
19-08  to  continue  to  require  repetitive 
inspections  to  detect  discrepancies  of 
the  diagonal  brace  lugs  of  the  engine 
strut,  and  rework  of  the  diagonal  brace 
lugs,  if  necessary.  This  AD  also 
continues  to  provide  an  option  to  defer 
the  rework  by  accomplisbdng  repetitive 
inspections  and  resealing  the  bushing. 
This  AD  also  continues  to  provide  for  an 
optional  terminating  action  for  the 
repetitive  inspection  requirements. 

This  AD  adds  new  repetitive 
inspections  to  detect  discrepancies  of 
the  root  radius  of  the  clevis  of  the 
diagonal  brace  of  the  engine  strut.  For 
certain  airplanes,  this  AD  also  adds  new 
repetitive  inspections  to  detect 
discrepancies  of  the  diagonal  brace  lugs 
of  the  engine  strut  and  requires  that 
certain  previously  required  repetitive 
inspections  be  accompUshed  at  reduced 
intervals.  The  actions  are  required  to  be 
accomplished  in  accordance  with  the 


service  bulletin  or  alert  service  bulletin 
described  previously,  except  as 
discussed  below. 

Explanation  of  Addition  to  Compliance 
Options 

AD  97-19-08  provides  an  option — ^in 
cases  where  a  migrated  or  rotated 
bushing,  but  no  cracking  or  corrosion,  is 
detected — ^to  defer  the  rework  of  the 
diagonal  brace  lugs  by  accomplishing 
repetitive  inspections  and  resealing  die 
bushing.  However,  Boeing  Alert  Service 
Bulletin  747-54A2126.  Revision  5. 
specified  that  the  rework  could  be 
deferred  by  accompUshing  repetitive 
inspections  and  either  resealing  the 
bushing  or  applying  a  corrosion- 
inhibiting  compound  (and  repeating  the 
application  of  such  compoimd  at 
intervals  not  to  exceed  9  months).  The 
FAA  finds  that  the  Option  for 
application  of  a  corrosion-inhibiting 
compoimd  was  inadvertentiy  omitted 
from  paragraph  (d)(1)  of  AD  97-19-08. 
Therefore,  paragraph  (d)(1)  of  this  AD, 
which  restates  the  requirements  of 
paragraph  (d)(1)  of  AD  97-19-08.  has 
been  amended  to  read.  "*  *  *  reseal  the 
bushings  or  apply  corrosion-inhibiting 
compound  *  *  *."  Related  to  this 
change,  paragraph  (d)(1)  also  specifies. 
"If  corrosion-inhibiting  compoimd  is 
applied,  repeat  the  application  at 

intervals  not  to  exceed  9  months 

*  •  *  •• 

Difiierences  Between  the  Alert  Service 
Bulletin  and  This  AD 

Operators  should  note  that  Boeing 
Alert  Service  Bulletin  747-54A2126, 
Revision  7.  specifies  that  the  initial 
inspection  tlueshold  may  be  increased 
for  diagonal  braces  that  have  been 
reworked  in  accordance  with  Boeing 
Service  Bulletin  747-54-2126.  dated 
June  16. 1988;  Revision  1.  dated  August 
25, 1988;  Revision  2,  dated  April  27, 
1989;  Revision  3,  dated  October  19. 
1989;  or  Revision  4.  dated  January  31. 
1991.  This  AD.  however,  does  not 
provide  for  such  an  increase  in  initial 
inspection  thresholds  for  diagonal 
braces  that  have  been  reworked. 

The  FAA  has  determined  that  the 
compliance  times  for  the  initial 
inspection  as  specified  in  Tables  1  and 
n  of  Figure  1  of  the  alert  service  bulletin 
represent  an  appropriate  interval  of  time 
allowable,  sudi  that  the  inspections  do 
not  pose  an  undue  burden  upon 
operators,  and  an  acceptable  level  of 
safety  of  the  transport  airplane  fleet  can 
be  maintained.  In  making  this 
determination,  the  FAA  has  considered 
the  manufacturer's  recommendations  as 
well  as  the  safety  impUcations  of 
discrepancies  of  the  diagonal  brace  lugs 
of  the  engine  strut.  However,  under  the 
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provisions  of  paragraph  (1)(1)  of  this  AD, 
the  FAA  may  approve  requests  for 
adjustment  of  the  initial  inspection 
threshold  for  diagonal  braces  that  have 
n  reworked  in  accordance  with 

oeing  Service  Bulletin  747-54-2126, 
itiginal  issue.  Revision  1,  Revision  2, 

!vision  3,  or  Revision  4. 

Operators  also  should  note  that, 
ilthough  the  service  bulletins  specify 
that  the  manufacturer  may  be  contacted 
for  disposition  of  certain  repair 
conditions,  this  AD  requires  the  repair 
}f  those  conditions  to  be  accompUshed 
n  accordance  with  a  method  approved 
>y  the  FAA,  or  in  accordance  with  data 
neeting  the  type  certification  basis  of 
he  airplane  approved  by  a  Boeing 
!k)mpany  Designated  Engineering 
lepresentative  who  has  been  authorized 
>y  the  FAA  to  make  such  findings. 

Operators  also  should  note  that 
S^ing  Alert  Service  Bulletin  747- 
S4A2126,  Revision  5,  dated  Jime  26, 
1997,  and  Revision  7,  dated  November 
20, 1998;  and  Boeing  Service  Bulletin 
747-54A2126,  Revision  6;  specify  that 
»rtain  corrective  actions  may  be 
iccompUshed  in  accordance  with  "an 
>perator's  equivalent  procedure." 
lowever,  this  AD  requires  that  all 
nspection  and  rework  procedures  be 
iccomphshed  in  accordance  with  the 
irocediu^s  specified  in  the  service 
iidletin.  An  "operator's  equivalent 
)rocedure"  for  inspecting  or  reworking 
he  diagonal  brace  may  be  used  only  if 
approved  as  an  alternative  method  of 
x)mphance  in  accordance  with 
)aragraph  (1)(1)  of  this  AD. 

)etennination  of  Rule's  ESiectiTe  Date 

Since  a  situation  exists  that  requires 
he  immediate  adoption  of  this 
egulation,  it  is  foimd  that  notice  and 
)pportunity  for  prior  public  comment 
lereon  are  impracticable,  and  that  good 
ause  exists  for  making  this  amendment 
iffective  in  less  than  30  days. 

ikmunents  Invited 

Although  this  action  is  in  the  form  of 
I  final  rule  that  involves  requirements 
iffecting  flight  safety  and,  thus,  was  not 
treceded  by  notice  and  an  opportimity 
or  public  comment,  comments  are 
nvited  on  this  rule.  Interested  persons 
i  ire  invited  to  comment  on  this  rule  by 
tubmitting  such  written  data,  views,  or 
irgimients  as  they  may  desire. 
>>mmunications  shall  identify  the 
lules  Docket  niunber  and  be  submitted 
n  tripUcate  to  the  address  specified 
mder  the  caption  ADDRESSES.  All 
( »mmunications  received  on  or  before 
1  he  closing  date  for  comments  will  be 
( ionsidered,  and  this  rule  may  be 
<  imended  in  light  of  the  comments 
1  eceived.  Factual  information  that 


supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effiectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-pubUc  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-327-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federaUsm 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  imsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  fiom  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Fait  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10128  (62  FR 
47927,  September  12, 1997),  and  by 
adding  a  new  airworthiness  directive 
(AD),  amendment  39-10976,  to  read  as 
follows: 

e»-01-10    Boeing:  Amendment  39-10976. 
Docket  9S-NM-327-AD.  Supersedes  AD 
97-19-08.  Amendment  39-10128. 
Applicability:  Model  747  series  airplanes 
having  line  positions  1  through  1046 
inclusive;  certificated  in  any  category; 
equipped  with  Pratt  &  Whitney  Model  JT9D 
series  engines.  General  Electric  Model  CF6- 
45  and  -50  series  engines,  or  Rolls  Royce 
Model  RB211  series  engines;  excluding  those 
airplanes  on  which  modifications  of  the 
strut/wing  structure  have  been  accomplished 
in  accordance  with  one  of  the  following 
AD's: 

•  AD  95-10-16.  amendment  39-9233,  or 

•  AD  95-13-05,  amendment  39-9285,  or 

•  AD  95-13-07,  amendment  39-9287.         -. 
Note  1:  This  AD  applies  to  each  airplane 

identifled  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  refiaiied  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  i    affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (1)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  and  stress  corrosion 
cracking  in  the  diagonal  brace,  which  could 
result  in  failure  of  the  strut  and  consequent 
separation  of  the  engine  from  the  airplane, 
accomplish  the  following: 

Restatement  of  Requirements  of  AD  97-19- 
08 

(a)  For  airplanes  identified  as  Croups  1,  2, 
3,  and  4  in  Boeing  Alert  Service  Bulletin 
747-54A2126,  Revision  5,  dated  )une  26. 
1997:  Perform  a  detailed  visual  and 
ultrasonic  inspection  to  detect  cracking, 
corrosion,  and  migrated  or  rotated  bushings 
of  the  diagonal  brace  lugs,  in  accordance 
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with  and  at  the  times  specified  in  Table  1  of 
Figure  1  of  Boeing  Alert  Service  Bulletin 
747-54A2126,  Revision  5,  dated  June  26, 
1997,  or  Boeing  Service  Bulletin  747- 
54A2126,  Revision  6,  dated  August  28, 1997; 
except  that  where  the  service  bulletin  states 
that  an  inspection  is  to  be  performed  within 
a  specified  number  of  days  after  receipt  of  the 
service  bulletin,  the  insp>ection  shall  be 
accomplished  within  that  number  of  days 
after  September  29, 1997  (the  effective  date 
of  AO  97-19-08,  amendment  39-10128). 
Thereafter,  repeat  the  inspections  of  the 
diagonal  brace  lug  as  sp)ecified  in  paragraph 
(a)(l]  or  (a)(2)  of  this  AD,  as  applicable,  until 
the  inspections  required  by  paragraph  (e) 
have  been  accomplished. 

(1)  For  the  aft  diagonal  brace  lug:  Repeat 
the  detailed  visual  and  ultrasonic  inspections 
thereafter  at  intervals  not  to  exceed  those 
specified  in  paragraph  (d)  or  (e)  in  Table  1 

of  Figure  1  of  the  service  bulletin,  as 
applicable. 

(2)  For  the  forward  diagonal  brace  lug: 
Repeat  the  detailed  visual  and  ultrasonic 
inspections  thereafter  at  intervals  not  to 
exceed  600  landings.  These  inspections  on 
the  forward  diagonal  brace  lug  must  be 
accomplished  in  accordance  with  747  Non- 
Destnictive  Test  (NDT)  Manual  D6-7170, 
Part  4,  Subject  54-40-05. 

Note  2:  Where  there  are  differences 
between  the  AD  and  the  referenced  service 
bulletins,  the  AD  prevails. 

(b)  For  airplanes  identified  as  Croups  3,4, 
and  5  in  Boeing  Alert  Service  Bulletin  747- 
54A2126,  Revision  5,  dated  June  26, 1997: 
Perform  a  detailed  visual  and  ultrasonic 
inspection  to  detect  cracking,  corrosion,  or 
migrated  or  rotated  bushings  of  the  diagonal 
brace  lugs,  in  accordance  with  and  at  the 
times  specified  in  Table  n  of  Figure  1  of 
Boeing  Alert  Service  Bulletin  747-54A2126, 
Revision  5,  dated  )une  26, 1997,  or  Boeing 
Service  Bulletin  747-S4A2126,  Revision  6, 
dated  August  28, 1997;  except  that,  where  the 
service  bulletin  states  that  an  inspection  is  to 
be  performed  within  a  specified  number  of 
days  after  receipt  of  the  service  bulletin,  the 
inspection  shall  be  accomplished  within  that 
number  of  days  after  September  29, 1997. 
Repeat  the  detailed  visual  and  ultrasonic 
inspections  thereafter  at  intervals  not  to 
exceed  1,000  flight  cycles,  until  the 
inspections  required  by  paragraph  (f)  have 
been  accomplished. 

(c)  If  any  migrated  or  rotated  bushing  is 
detected  during  any  of  the  insi}ections 
required  by  paragraph  (a)  or  (b)  of  this  AD, 
prior  to  further  flight,  rework  the  diagonal 
brace  lug,  in  accordance  with  Boeing  Alert 
Service  Bulletin  747-54A2126,  Revision  5, 
dated  June  26, 1997,  or  Boeing  Service 
Bulletin  747-54A2126,  Revision  6,  dated 
August  28, 1997;  except  as  provided  in 
paragraph  (d)  of  this  AD.  Thereafter,  repeat 
the  detailed  visual  and  ultrasonic  insp)ections 
required  by  paragraph  (a)  of  this  AD  prior  to 
the  acciunulation  of  5,000  landings,  and/or 
repeat  the  detailed  visual  and  ultrasonic 
inspections  required  by  paragraph  (b)  of  this 
AD  prior  to  the  accumulation  of  9,000 
landings.  If  the  lug  bore  diameter  is  not 
within  the  rework  limits,  prior  to  further 
flight,  replace  the  diagonal  brace  or  repair  it, 
in  accordance  with  a  method  approved  by 


the  Manager,  Seattle  Aircraft  Certification 
Office  (ACO),  FAA,  Transport  Airplane 
Directorate;  or  in  accordance  with  data 
meeting  the  type  certification  basis  of  the 
airplane  approved  by  a  Boeing  Company 
Designated  Engineering  Representative  (DER) 
who  has  been  authorized  by  the  Manager, 
Seattle  ACO,  to  make  such  findings. 

(d)  In  lieu  of  accomplishing  the 
requirements  of  paragraph  (c)  of  this  AD, 
perform  an  ultrasonic  inspection  to  detect 
cracking  or  corrosion  of  the  diagonal  brace 
lug,  in  accordance  with  Boeing  Alert  Service 
Bulletin  747-54A2126,  Revision  5,  dated 
June  26, 1997,  or  Boeing  Service  Bulletin 
747-54A2126,  Revision  6,  dated  August  28, 
1997. 

(1)  If  no  other  damage  is  detected  during 
the  inspection  required  by  paragraph  (d)  of 
this  AD,  prior  to  further  flight,  reseal  the 
bushings  or  apply  corrosion-inhibiting 
compound  in  accordance  with  the  service 
bulletin;  and  thereafter,  repeat  the 
inspections  of  the  diagonal  brace  lug  as 
specified  in  paragraph  (d)(l)(i)  or  (d)(l)(ii)  of 
this  AD,  as  applicable.  If  corrosion-inhibiting 
compound  is  applied,  repeat  the  application 
at  intervals  not  to  exceed  9  months,  in 
accordance  with  the  service  bulletin.  Within 
15  or  18  months  (as  applicable  in  the  service 
bulletin)  since  the  initial  detection  of  the 
migrated  or  rotated  bushing,  rework  the 
diagonal  brace  lug  in  accordance  with  the 
service  bulletin;  and  thereafter,  repeat  the 
detailed  visual  and  ultrasonic  inspections 
required  by  paragraph  (a)  of  this  AD  prior  to 
the  accumulation  of  5,000  landings  andJoT 
repeat  the  detailed  visual  and  ultrasonic 
inspections  required  by  paragraph  (b)  of  this 
AD  prior  to  the  accimiulation  of  9,000 
landings.  If  the  lug  bore  diameter  is  not 
within  the  rework  limits,  prior  to  further 
flight,  replace  the  diagonal  brace  or  repair  it, 
in  accordance  with  a  method  approved  by 
the  Manager,  Seattle  ACO,  or  in  accordance 
with  data  meeting  the  type  certification  basis 
of  the  airplane  approved  by  a  Boeing 
Company  DER  who  has  been  authorized  by 
the  Manager,  Seattle  ACO,  to  make  such 
findings. 

(i)  For  the  aft  diagonal  brace  lug:  Repeat 
the  detailed  visual  and  ultrasonic  inspections 
required  by  paragraphs  (a)  and  (b)  of  this  AD 
thereafter  at  intervals  not  to  exceed  those 
specified  in  paragraph  (d)  or  (e)  in  Table  1 
and  paragraph  (d)  of  Table  II  of  Figure  1  of 
the  service  bulletin,  as  applicable;  except  that 
the  repetitive  detailed  visual  insp>ections  are 
required  within  9  months  following 
accomplishment  of  the  resealing  or 
application  of  corrosion-inhibiting 
compound. 

(ii)  For  the  forward  diagonal  brace  lug: 
Repeat  the  detailed  visual  and  ultrasonic 
inspections  required  by  paragraphs  (a)  and 
(b)  of  this  AD  thereafter  at  the  repetitive 
intervals  sp)ecified  in  those  paragraphs,  as 
applicable:  except  that  the  repetitive  detailed 
visual  inspections  are  required  within  9 
months  following  accomplishment  of  the 
lesealing  or  application  of  corrosion- 
inhibiting  compound.  These  inspections  on 
the  forwutl  diagonal  brace  lug  must  be 
accomplished  in  accordance  with  747  NDT 
Manual  D6-7170,  Part  4,  Subject  54-40-05. 

(2)  If  any  cracking  or  corrosion  is  detected 
during  the  inspection  required  by  paragraph 


(d)  of  this  AD,  prior  to  further  flight,  rework 
the  diagonal  brace  lug  in  accordance  with  the 
service  bulletin;  and  thereafter,  repeat  the 
detailed  visual  and  ultrasonic  inspections 
required  by  paragraph  (a)  of  this  AD  prior  to 
the  accumulation  of  5,000  landings,  and/or 
repeat  the  detailed  visual  and  ultrasonic 
inspections  required  by  paragraph  (b)  of  this 
AD  prior  to  the  accumulation  of  9,000 
landings.  If  the  lug  bore  diameter  is  not 
within  the  rework  limits,  prior  to  further 
flight,  replace  the  diagonal  brace  or  repair  it, 
in  accordance  with  a  method  approved  by 
the  Manager,  Seattle  ACO,  or  in  accordance 
with  data  meeting  the  type  certification  basis 
of  the  airplane  approved  by  a  Boeing 
Company  DER  who  has  been  authorized  by 
the  Manager,  Seattle  AGO,  to  make  such 
findings. 

New  Requirements  of  This  AD 

(e)  For  airplanes  identified  as  Croups  1,  2, 
3,  and  4  in  Boeing  Alert  Service  Bulletin 
747-54A2126,  Revision  7,  dated  November 
20, 1998:  Perform  detailed  visual,  hi^ 
fivquency  eddy  current  (HFEC),  and 
ultrasonic  inspections,  as  applicable,  to 
detect  cracking,  corrosion,  and  migrated  or 
rotated  bushings  of  the  diagonal  brace  lugs  or 
of  the  root  radius  of  the  clevis  of  the  diagonal 
brace,  in  accordance  with  Table  1  of  Figure 

1  of  Revision  7  of  the  alert  service  bulletin, 
at  the  time  specified  in  paragraph  (e)(1)  or 
(e)(2)  of  this  AD,  whichever  occura  later. 
Repeat  the  inspections  thereafter  at  the  times 
specified  in  Table  1  of  Figure  1  of  Revision 
7  of  the  alert  service  bulletin. 
Accomplishment  of  the  applicable 
inspections  constitutes  terminating  action  for 
the  repetitive  insp>ection  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD.  For 
airplanes  on  which  any  migrated  or  rotated 
bushing  was  detected  during  any  inspection 
required  by  paragraph  (a)  of  this  AD,  but  on 
which  the  rework  required  by  paragraph  (c) 
of  this  AD  has  not  been  accomplished, 
accomplishment  of  the  inspections  required 
by  paragraph  (e)  of  this  AD  constitutes 
terminating  action  only  for  the  repetitive 
inspection  requirements  of  paragraph  (d)(1) 
of  this  AD.  However,  rework  of  the  diagonal 
brace  lug  in  accordance  with  paragraph  (d)(1) 
of  this  M)  is  still  required  wiUiin  IS  or  18 
months  after  the  initial  detection  of  the 
migrated  or  rotated  bushing;  repetitive 
detailed  visual  inspections  are  required 
within  9  months  after  accomplishment  of  the 
resealing  or  application  of  corrosion- 
inhibiting  compound;  and,  if  corrosion- 
inhibiting  compound  was  applied  in  lieu  of 
resealing  the  bushings  in  accordance  with 
paragraph  (d)(1)  of  this  AD,  reapplication  of 
the  corrosion-inhibiting  compound  is 
required  at  intervals  not  to  exceed  9  months. 

(1)  Inspect  prior  to  the  accumulation  of 
5,000  total  flight  cycles;  or  within  5,000  flight 
cycles  after  rework  of  the  diagonal  brace  lugs 
in  accordance  with  Boeing  Alert  Service 
Bulletin  747-54A2126,  Revision  5,  dated 
June  26, 1997,  or  Revision  7,  or  Boeing 
Service  Bulletin  747-S4A2126,  Revision  6, 
dated  August  28, 1997.  Or 

(2)  Inspect  within  150  flight  cycles  or  60 
days  after  the  effective  date  of  this  AD, 
whichever  occurs  first. 

(f)  For  airplanes  identified  as  Groups  3, 4, 
and  5  in  Boeing  Alert  Service  Bulletin  747- 


i4A2126,  Revision  7,  dated  November  20, 
i998:  Perform  detailed  visual,  HFEC,  and 
1  iltrasonic  inspections;  as  applicable;  to 
I  letect  cracking,  corrosion,  and  migrated  or 
1  otated  bushings  of  the  diagonal  brace  lugs  or 
if  the  root  radius  of  the  clevis  of  the  diagonal 
trace;  in  accordance  with  Table  II  of  Figure 
.  of  Revision  7  of  the  alert  service  bulletin; 
it  the  time  specified  in  pwragraph  (f)(1)  or 
f)(2)  of  this  AD,  whichever  occurs  later, 
(epeat  the  inspections  thereafter  at  intervals 
I  lot  to  exceed  1 ,000  flight  cycles. 
Accomplishment  of  the  applicable 
nspections  constitutes  terminating  action  for 
I  he  repetitive  inspection  requirements  of 
>aragraph  (b)  of  this  AD.  For  airplanes  on 
vhich  any  migrated  or  rotated  bushing  was 
I  letected  during  any  inspection  required  by 
Mragraph  (b)  of  this  AD,  but  on  which  the 
ework  required  by  paragraph  (c)  of  this  AD 
IBS  not  been  accomplished,  accomplishment 
I  if  the  inspections  required  by  paragraph  (f) 
if  this  AD  constitutes  terminating  action  only 
or  the  repetitive  inspection  requirements  of 
wragraph  (d)(1)  of  this  AD.  However,  rework 
if  the  diagonal  brace  lug  in  accordance  with 
laragraph  (d)(1)  of  this  AD  is  still  required 
vithin  IS  or  18  months,  as  applicable,  after 
he  initial  detection  of  the  migrated  or  rotated 
lushing;  repetitive  detailed  visual 
nspections  are  required  within  9  months 
{ ifter  accomplishment  of  the  resealing  or 
i  ipplication  of  corrosion-inhibiting 
I  ximpovmd;  and,  if  corrosion-inhibiting 
nrnpoimd  was  applied  in  lieu  of  resealing 
he  bushings  in  accordance  with  paragraph 
dHl)  of  this  AD,  reapplication  of  the 
nrrosion-inhibiting  compoimd  is  required  at 
ntervals  not  to  exceed  9  months. 

(1)  Inspect  prior  to  the  accumulation  of 
1.000  total  flight  cycles;  or  within  9,000  flight 
ycles  after  rework  of  the  diagonal  brace  lug 
n  accordance  with  Boeing  Alert  Service 
lulletin  747-54A2126,  Revision  5,  dated 
una  26, 1997,  or  Revision  7,  or  Boeing 
Service  Bulletin  747-S4A2126,  Revision  6, 
lated  August  28, 1997.  Or 

(2)  Inspect  within  60  days  after  the 
I  t^ctive  date  of  this  AD. 

(g)  If  any  migrated  or  rotated  bushing  is 
I  letected  during  any  of  the  inspections 
]  equired  by  paragraph  (e)  or  (f)  of  this  AD, 
uior  to  further  flight,  rework  the  diagonal 
irace  lug,  in  accordance  with  Boeing  Alert 
;  Service  Bulletin  747-54A2126,  Revision  5, 
lated  June  26, 1997,  or  Revision  7,  dated 
4ovember  20, 1998;  or  Boeing  Service 
luUetin  747-54A2126,  Revision  6,  dated 
Vugust  28, 1997;  except  as  provided  in 
Miagraph  (h)  of  this  AD.  Thereafter,  repeat 
he  detailed  visual,  HFBC,  and  ultrasonic 
nspections  required  by  paragraph  (e)  of  this 
.  \D  within  5,000  flight  cycles,  and  repeat  the 

Sailed  visual,  HFEC,  and  ultrasonic 
pections  required  by  paragraph  (f)  of  this 
within  9,000  flight  cycles,  as  applicable, 
the  lug  bore  diameter  is  not  within  the 
ork  limits,  or  if  any  cracking  of  the  root 
ius  of  the  clevis  is  detected,  prior  to 
ler  flight,  replace  the  diagonal  brace  with 
new  diagonal  brace  or  repair  it,  in 

irdance  with  a  method  approved  by  the 
Manager,  Seattle  ACO,  or  in  accordance  with 
data  meeting  the  type  certification  basis  of 
he  airplane  approved  by  a  Boeing  Company 
)ER  who  has  been  authorized  by  the 


Manager,  Seattle  ACO,  to  make  such 
findings. 

(h)  In  lieu  of  accomplishing  the 
requirements  of  paragraph  (g)  of  this  AD, 
perform  ultrasonic  and  HFEC  inspections  to 
detect  cracking  or  corrosion  of  the  diagonal 
brace  lug,  in  accordance  with  Boeing  Alert 
Service  Bulletin  747-54A2126,  Revision  7, 
dated  November  20, 1998. 

(1)  If  no  cracking  or  corrosion  is  detected 
during  the  inspections  required  by  paragraph 
(h)  of  this  AD,  prior  to  further  flight,  reseal 
the  bushings  or  apply  corrosion-inhibiting 
compound  in  accordance  with  the  alert 
service  bulletin,  and  accomplish  the  actions 
specified  in  piaragraphs  (h)(l)(i)  and  (h)(l)(ii) 
of  this  AD  at  the  times  specified  in  those 
paragraphs.  If  corrosion-inhibiting  compound 
is  applied,  repeat  the  application  at  intervals 
not  to  exceed  9  months,  in  accordance  with 
the  alert  service  bulletin,  until  the  actions 
required  by  paragraph  (h)(l)(ii)  of  this  AO 
have  been  accomplished. 

(i)  Thereafter,  repeat  the  detailed  visual, 
HFEC,  and  ultrasonic  inspections  required  by 
paragraphs  (e)  and  (f)  of  this  AD,  as 
applicable,  at  intervals  not  to  exceed  those 
specified  in  Table  1  and  Table  II  of  Figure  1 
of  the  alert  service  bulletin,  as  applicable; 
except  that  the  detailed  visual  inspection  is 
required  within  9  months  after  the  resealing 
of  the  bushing  or  the  application  of 
corrosion-inhibiting  compound. 
Accomplishment  of  such  repetitive 
inspections  terminates  the  repetitive 
inspection  requirement  of  paragraph  (d)  of 
this  AD. 

(ii)  Within  15  or  18  months  (as  applicable 
in  accordance  with  the  alert  service  bulletin) 
since  the  initial  detection  of  the  migrated  or 
rotated  bushing  required  by  paragraph  (e)  or 
(f)  of  this  AD,  rework  the  diagonal  brace  lug 
in  accordance  with  Boeing  Alert  Service 
Bulletin  747-54A2126,  Revision  5,  dated 
June  26, 1997,  or  Revision  7,  dated  November 
20, 1998;  or  Boeing  Service  Bulletin  747- 
54A2126,  Revision  6,  dated  August  28, 1997. 
Thereafter,  repeat  the  detailed  visual,  HFEC, 
and  ultrasonic  inspections  required  by 
paragraph  (e)  of  this  AD  within  5,000  flight 
cycles  and  repeat  the  detailed  visual,  HFEC, 
and  ultrasonic  inspections  required  by 
paragraph  (f)  of  this  AD  within  9,000 
landings,  as  applicable.  If  the  lug  bore 
diameter  is  not  within  the  rework  limits,  or 
if  any  cracking  of  the  root  radius  of  the  clevis 
is  detected,  prior  to  further  flight,  replace  the 
diagonal  brace  with  a  new  diagonal  brace  or 
repair  it,  in  accordance  with  a  method 
approved  by  the  Manager,  Seattle  ACO;  or  in 
accordance  with  data  meeting'the  type 
certification  basis  of  the  airplane  approved 
by  a  Boeing  Company  DER  who  has  been 
authorized  by  the  Manager,  Seattle  ACO,  to 
make  such  findings. 

(2)  If  any  crackkig  or  corrosion  is  detected 
during  the  inspection  required  by  paragraph 
(h)  of  this  AD,  prior  to  further  flight,  rework 
the  diagonal  brace  lug  in  accordance  with 
Boeing  Alert  Service  Bulletin  747-54A2126, 
Revision  5,  dated  June  26, 1997,  or  Revision 
7,  dated  November  20, 1998;  or  Boeing 
Service  Bulletin  747-54A2126,  Revision  6, 
dated  August  28, 1997.  Thereafter,  repeat  ibe 
detailed  visual,  HFEC,  and  ultrasonic 
inspections  required  by  paragraph  (e)  of  this 


AD  within  5,000  landings  and  repeat  the 
detailed  visual,  HFEC,  and  ultrasonic 
inspections  required  by  paragraph  (f)  of  this 
AD  within  9,000  landings,  as  applicable.  If 
the  lug  bore  diameter  is  not  within  the 
rework  limits,  or  if  any  cracking  of  the  root 
radius  of  the  clevis  is  detected,  prior  to 
further  flight,  replace  the  diagonal  brace  with 
a  new  diagonal  brace  or  repair  it,  in 
accordance  with  a  method  approved  by  the 
Manager,  Seattle  ACO,  or  in  accordance  with 
data  meeting  the  type  certification  basis  of 
the  airplane  approved  by  a  Boeing  Company 
DER  who  has  been  authorized  by  the 
Manager.  Seattle  ACO,  to  make  such 
findings. 

(i)  If  any  cracking  or  corrosion  is  detected 
during  any  of  the  inspections  required  by 
paragraph  (a),  (b),  (e),  or  (f)  of  this  AD,  prior 
to  further  flight,  rework  the  diagonal  brace 
lug  in  accordance  with  Boeing  Alert  Service 
Bulletin  747-54A2126,  Revision  5.  dated 
June  26, 1997,  or  Revision  7,  dated  November 
20. 1998;  or  Boeing  Service  Bulletin  747- 
54A2126,  Revision  6,  dated  August  28, 1997. 
Thereafter,  repeat  the  detailed  visual,  HFEC, 
and  ultrasonic  inspections  required  by 
paragraph  (e)  of  this  AD  within  5,000 
landings  and/or  repeat  the  detailed  visual, 
HFEC,  and  ultrasonic  inspections  required  by 
paragraph  (f)  of  this  AD  within  9,000 
landings,  as  applicable.  If  the  lug  bore 
diameter  is  not  within  the  rework  limits,  or 
if  any  cracking  of  the  root  radius  of  the  clevis 
is  detected,  prior  to  further  flight,  replace  the 
diagonal  brace  or  repair  it,  in  accordance 
with  a  method  approved  by  the  Manager, 
Seattle  ACO,  or  in  accordance  with  data 
meeting  the  type  certification  basis  of  the 
airplane  approved  by  a  Boeing  Company  DER 
who  has  been  authorized  by  the  Manager, 
Seattle  ACO,  to  make  such  findings. 

(|)  Accomplishment  of  a  strut/wing 
modification  in  accordance  with  AD  95-10- 
16.  amendment  39-9233;  AD  95-13-05. 
amendment  39-9285:  or  AD  95-13-07. 
amendment  39-9287;  as  applicable; 
constitutes  terminating  action  for  the 
repetitive  inspection  requirements  of  this 
AD. 

(k)  If  Boeing  Alert  Service  Bulletin  747- 
54A2126.  Revision  5,  dated  June  26, 1997,  or 
Revision  7,  dated  November  20, 1998;  or 
Boeing  Service  Bulletin  747-54A2126, 
Revision  6,  dated  August  28. 1997;  specifies 
that  corrective  actions  may  be  accomplished 
in  accordance  with  an  operator's  "equivalent 
procedure":  The  inspection  and  rework  must 
be  accomplished  in  accordance  with  the 
procedures  or  the  chapter  of  the  Boeing 
manuals  specified  in  the  service  bulletin. 

(1)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Seattle  ACO. 

(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
97-19-08,  amendment  39-10128,  are 
approved  as  alternative  methods  of 
compliance  with  this  AD. 

(3)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
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95-10-16,  amendment  39-9233,  are  not 
considered  to  be  approved  as  alternative 
methods  of  compliance  with  this  AD. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(m)  Special  flight  peimits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(n)  Except  as  provided  by  paragraphs  (a)(2), 
(c),  (d)(1),  (d)(l)(ii),  (d)(2).  (g).  (h)(l)(ii). 
(h)(2),  (h)(2)(i),  and  (k)  of  this  AD.  the 
inspections,  rework,  and  leseal  shall  be  done 
in  accordance  with  Boeing  Alert  Service 
Bulletin  747-54A2126,  Revision  5.  dated 
June  26. 1997;  Boeing  Service  Bulletin  747- 
54A2126,  Revision  6.  dated  August  28, 1997; 
or  Boeing  Alert  Service  Bulletin  747- 
54A2126.  Revision  7,  dated  November  20, 
1998. 

(1)  The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  747-54  A21 26, 
Revision  5,  dated  June  26, 1997,  was 
approved  previously  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.Q 
552(a)  and  1  CFR  part  51,  as  of  September  29, 
1997  (62  FR  47927.  September  12. 1997). 

(2)  The  incorporation  by  reference  of 
Boeing  Service  Bulletin  747-54A2126, 
Revision  6,  dated  August  28, 1997;  and 
Boeing  Alert  Service  Bulletin  747-54 A21 26, 
Revision  7,  dated  November  20, 1998;  is 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle.  Washington  98124- 
2207. 

(3)  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton.  Washington;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW.,  suite  700,  Washington, 
DC. 

(o)  This  amendment  becomes  effective  on 
January  15. 1999. 

Issued  in  Renton,  Washington,  on 
December  23, 1998. 
DutbU  M.  Pedflfwui, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc  98-34676  Filed  12-30-98;  8:45  am] 
aaUNQ  OOOE  4»1*-13-U 


DEPARTMENT  OF  TRANSPORTATION 
FWtaral  Avtatlon  Administration 

14  CFR  Part  39 

P>ociiat  No.  98-ANE-77-nAD:  AnMndment 
3»-1O07S:  AD  9»-01-«e] 

RM212»-AAM 

Airworttiinass  Directivas;  Pratt  & 
WhNnay  JTBO  and  JT3D  Series 
TurtMfan  Engines 

AQENCY:  Federal  Aviation 
Administraticm,  DOT. 


ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
apphcable  to  Pratt  &  Whitney  (PW)  JT8D 
and  JT3D  series  turbofan  engines.  This 
action  requires  operators  to  remove  and 
replace  with  serviceable  parts,  certain 
stage  7  through  stage  15  high-pressure 
compressor  (HPC)  disks  identified  by 
part  number  and  serial  number.  This 
amendment  is  prompted  by  a  report  of 
an  uncontained  fiailure  of  a  stage  8  HPC 
disk  during  a  takeoff  roll  that  resulted 
in  damage  to  the  airplane.  The  actions 
S{}ecified  in  this  AD  are  intended  to 
prevent  the  failure  of  a  high-pressure 
compressor  disk  due  to  Cadmiimi 
embrittlement,  resulting  in  uncontained 
engine  failure  and  damage  to  the 
airplane. 
DATES:  Effective  January  5, 1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  1. 1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  New  England 
Region,  Office  of  the  Regional  Coimsel. 
Attention:  Rules  Docket  No.  9&-ANE- 
77-AD.  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  "9-ad- 
engineprop@faa.gov".  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Pratt  & 
Whitney,  400  Main  St.,  East  Hartford, 
CT  06108;  telephone  (860)  56S-6600, 
fax  (860)  565-4503.  lliis  information 
may  be  examined  at  the  FAA.  New 
England  Region.  Office  of  the  Regional 
Counsel,  Burlington.  MA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Spinney.  Aerospace 
Engineer,  Engine  Certification  Office. 
FAA,  Engine  and  Propeller  Directorate. 
12  New  England  Executive  Park, 
Burlington.  MA  01803-5299;  telephone 
(781)  238-7175.  fax  (781)  238-7199. 
SUPPlfMENTARY  INFORMATION:  The 
Federal  Aviation  Administration  (FAA) 
has  received  a  report  of  an  uncontained 
failure  of  a  stage  8  high-pressure 
compressor  (IffC)  didn.  part  number  (P/ 
N)  787008.  instaUed  on  a  Pratt  & 
Whitney  (PW)  IT8D-9  turbofan  engine. 
The  laboratory  testing  revealed  that  the 
disk  failed  as  a  result  of  Cadmiimi 
embrittlemenL  Nickel-Cadmium  (NiCd) 
coatings  are  used  on  )T8D  and  JT3D 
steel  disks  to  inhibit  corrosion.  The 
coating  (Kocess  consists  of  many  steps, 
the  most  fundamental  of  which  are  the 
electrolytic  deposition  of  a  Nickel  base 


layer  followed  eventually  by  the 
electrolytic  deposition  of  a  Cadmium 
layer.  The  part  is  then  baked  in  an  oven. 
During  the  bake  cycle  the  Nickel  layer 
diffuses  into  the  Cadmium  which 
creates  an  alloy  with  a  higher  melting 
temperature  than  pure  Cadmium  and 
immobihzes  the  Cadmium  to  prevent 
the  liquid  metal  embrittlement  of  the 
steel  part.  The  Cadmium  rich  outer  layer 
acts  as  the  corrosion  inhibitor.  The 
diffiised  Nickel  acts  to  immobilize  the 
Cadmium  and  prevent  Cadmium 
embrittlement  of  the  steel.  If  the  Nickel 
plating  is  not  apphed  with  sufficient 
thickness  during  the  NiCd  plating 
process,  the  undifiused  Cadmium  can 
attack  the  grain  boundaries  of  the  base 
metal.  Failure  results  when  the  disk  is 
exposed  to  engine  operating 
temperatures  and  stresses.  Analysis  of 
this  and  other  Cadmiimi  embrittlement 
failures  indicates  that  a  disk  exposed  to 
Cadmium  embrittlement  will  likely  fail 
within  500  hours  time-in-service  (TIS). 
Based  on  the  risks  associated  with  a 
process  anomaly  at  the  repair  facility 
that  plated  the  disk,  the  FAA  has 
determined  that  action  is  required  to 
remove  a  number  of  disks  plated  at  that 
faciUty  since  February  1996.  The  disks 
most  at  risk  are  those  disks  which  have 
accumulated  less  than  500  hours  TIS 
since  they  were  last  plated.  Disks  which 
have  accumulated  more  than  500  hours 
TIS  since  plating  will  not  be  recalled  by 
this  AD.  The  FAA  has  identified  stage 
7  through  stage  15  HPC  disks  by  P/N 
and  serial  number  (S/N)  that  have  been 
NiCd  plated  by  the  repair  facility  ftora 
February  1996  through  October  1998. 
This  condition,  if  not  corrected,  could 
result  in  the  failure  of  a  high-pressure 
compressor  disk  due  to  Cadmium 
embrittlement,  resulting  in  uncontained 
engine  failure  and  damage  to  the 
airplane. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  engines  of  the  same 
type  design,  this  AD  is  being  issued  to 
prevent  the  failure  of  a  high-pressure 
compressor  disk  due  to  Cadmium 
embrittlranent.  resulting  in  uncontained 
engine  failure  and  damage  to  the 
airplane.  This  AD  requires  removal  and 
replacement  of  certain  part-numbered 
and  serial-numbered  stage  7  through 
stage  15  HPC  disks  with  serviceable 
parts. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  pubUc  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 
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(omments  Invited 

Although  this  action  is  in  the  form  of 
i  final  rule  that  involves  requirements 
E  ffecting  flight  safety  and,  thus,  was  not 

receded  by  notice  and  an  opportunity 
fbt  public  comment,  comments  are 
[  nvited  on  this  rule.  Interested  persons 
i  re  invited  to  comment  on  this  rule  by 
I  ubmitting  such  written  data,  views,  or 
E  rguments  as  they  may  desire. 
(  tommunications  should  identify  the 
I  lules  Docket  number  and  be  submitted 
i  1  triplicate  to  the  address  specified 
I  nder  the  caption  ADDRESSES.  All 
c  Dmmunications  received  on  or  before 
I  le  closing  date  for  comments  will  be 
[  onsidered,  and  this  rule  may  be 
I  mended  in  light  of  the  comments 
I  aceived.  Factual  information  that 
s  upports  the  commenter's  ideas  and 
s  Liggestions  is  extremely  helpful  in 
9valuating  the  effectiveness  of  the  AD 
action  and  determining  whether 
a  dditional  rulemaking  action  would  be 
r  eeded. 

Comments  are  speciHcally  invited  on 
t  le  overall  regulatory,  economic, 
e  nvironmental,  and  energy  aspects  of 
L  le  rule  that  might  suggest  a  need  to 
[Iiodify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
a  nd  after  the  closing  date  for  comments, 
i  1  the  Rules  Docket  for  examination  by 
i  iterested  persons.  A  report  that 
s  lunmarizes  each  FAA-public  contact 
:  Dncemed  with  the  substance  of  this  AD 
b  rill  be  Hied  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
3  ^knowledge  receipt  of  their  comments 
i  ibmitted  in  response  to  this  notice 
r  lust  submit  a  self-addressed,  stamped 
:  ostcard  on  which  the  following 
iltatement  is  made:  "Comments  to 
iocket  Number  98-ANE-77-AD."  The 
:  ostcard  will  be  date  stamped  and 
"  itijtmed  to  the  commenter. 

The  regulations  adopted  herein  will 
1  ot  have  substantial  direct  effects  on  the 
S  tates,  on  the  relationship  between  the 
3  ational  government  and  the  States,  or 
]  Q  the  distribution  of  power  and 
^  isponsibilities  among  the  various 
I  ivels  of  government.  Therefore,  in 
I  :cordance  with  Executive  Order  12612, 

is  determined  that  this  final  rule  does 
rot  have  sufficient  federalism 
implications  to  warrant  the  preparation 
pf  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
tjiat  must  be  issued  immediately  to 
aorrect  an  unsafe  condition  in  aircraft, 
ond  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
las  been  determined  further  that  this 
1  ::tion  involves  an  emergency  regulation 
mder  DOT  Regulatory  Policies  and 
%-ocedures  (44  FR  11034,  February  26, 


1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-01-08    Pratt  &  Whitney:  Amendment  39- 
10975.  Docket  98-ANE-77-AD. 

Applicability:  Pratt  &  Whitney  (PW)  JT8D 
and  JT3D  series  turbofan  engines,  with  stage 
7  through  stage  15  high-pressure  compressor 
(HPC)  disks  installed,  identified  by  part 
number  (P/N)  and  serial  number  (S/N) 
specified  in  Appendix  1.  These  engines  are 
installed  on  .but  not  limited  to  the  following 
aircraft:  Boeing  707.  727,  and  737  series 
airplanes  and  McDonnell  Douglas  DC-8,  DC- 
9,  and  MD-80  series  airplanes. 

Appendix  1 

Disk  Part  Number  and  Serial  Num- 
ber (Sorted  by  Disk  Part  Num- 
ber) 


Stage 

Disk  part  No. 

Disk  serial 
No. 

701407 
701507 
701507 
701507 
766007 
774407 
774407 
774407 
774407 
774407 
774407 
774407 
774407 
774407 
774407 
774407 
774407 

7A7271 
4Z2030 

4Z2122 
8Z6454 
8B5265 

B207AA0307 

B207AA0350 
B207AA0379 
B207AA0578 
B207AA0643 

BENCAH13,')3 
BENCAH2320 

BENCAH2327 

BENCAH2851 

7 

BENCAH4091 
BENCAJ8414 
BENCAJ8440 

Disk  Part  Number  and  Serial  Num- 
ber (Sorted  by  Disk  Part  Num- 
ber)— Continued 


Stage 


7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7- 
7 
7 
7 
7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7, 

7, 

7. 

7  , 

7  . 

7  , 

7. 

7. 

7. 

7. 

7. 

7  . 

7. 


>artNo. 

Disk  serial 
No. 

774407 

BENCAK1631 

774407 

BENCAK1684 

774407 

BENCAK5135 

774407 

BENCAK6623 

774407 

BENCAK6643 

774407 

BENCAK8115 

774407 

H19093 

774407 

H19026 

774407 

H29904 

774407 

J17128 

774407 

J17407 

774407 

J39120 

774407 

J72011 

774407 

J72132 

774407 

K200S0 

774407 

K20167 

774407 

K78491 

774407 

L72139 

774407 

M15364 

774407 

M15368 

774407 

M77985 

774407 

M63784 

774407 

M93463 

7744D7 

N14127 

774407 

N14190 

774407 

N14213 

774407 

N24114 

774407 

N23978 

774407 

N24091 

774407 

N37879 

774407 

N37919 

774407 

N70390 

774407 

N88161 

774407 

N88195 

774407 

N88335 

774407 

N86342 

774407 

N94974 

774407 

N95036 

774407 

P14716 

774407 

P14741 

774407 

P35486 

774407 

P54563 

774407 

P60347 

774407 

P60394 

774407 

P60446 

774407 

P70328 

774407 

P81247 

774407 

P81253 

774407 

P81392 

774407 

P81399 

774407 

P86295 

774407 

P86311 

774407 

R03089 

774407 

R12413 

774407 

R12418 

774407 

R12549 

774407 

R 12557 

774407 

R 19365 

774407 

R31290 

774407 

R31411 

774407 

R37414 

774407 

R37520 

774407 

R37554 

774407 

R46834 

774407 

R46893 

774407 

R46918 

774407 

R46943 

774407 

R47019 

7744071 

R72171 
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Disk  Part  Number  and  Serial  Num-  Disk  Part  Number  and  Serial  Num-  Disk  Part  Number  and  Serial  Num- 
ber (Sorted  by  Disk  Part  Num-  ber  (Sorted  by  Disk  Part  Num-  ber  (Sorted  by  Disk  Part  Num- 
BER)--Continued  BER)--Continued  ber)— -Continued 


Stage 


7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
■7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
8 
8 
8 
8 
8 
8 
8 
8 


Disk  part  No. 


774407 

774407 

774407 

774407 

774407 

774407 

774407 

774407 

774407 

774407 

774407 

774407 

774407 

774407 

774407 

774407 

774407 

774407 

774407 

774407 

774407 

774407 

774407 

774407 

774407 

774407 

774407 

774407 

774407 

774407 

774407 

774407 

774407 

774407 

774407 

5006007-01 

5006007-01 

5006007-01 

5006007-01 

5006007-01 

5006007-01 

5006007-01 

5006007-01 

5006007-01 

5006007-01 

5006007-01 

5006007-01 

5006007-01 

5006007-01 

5006007-01 

5006007-02 

5006007-02 

5006007-02 

5006007-02 

5006007-02 

5006007-02 

5006007-02 

774407 

774407 

774407 

774407 

738308 

738308 

748608 

748608 

748608 

748608 

748608 

748608 


Disk  serial 
No. 


Stage 


R72257  8 

S05566  8 

S05610  8 

S05659  8 

S10014  8 

S10050  8 

S13885  8 

S13910  8 

S14048  8 

S14063  8 

S14088  8 

S14173  8 

S36633  8 

S36810  8 

S36857  8 

S37128  8 

S37149  8 

S37168  8 

S37187  8 

S37312  8 

S37367  8 

S37389  8 

S37420  8 

S37469  8 

S37498  8 

T04409  8 

T04526  8 

T04566  8 

T04615  8 

T04632  8 

T04898  8 

T04899  8 

T04988  8 

T05055  8 

T05106  8 

B207AA006d  8 

B207AA0693  8 

BENCAH0061  8 

BENCAH3134  8 

BENCAJ8558  8 

BENCAJ8594  8 

BENCAL0749  8 

BENCAL2650  8 

R54586  8 

R79450  8 

S1 1202  8 

S11206  8 

S57118  8 

S57216  8 

S57519  8 

BENCAK9643  8 

BENCAK9690  8 

BENCAK9697  8 

BENCAK9705  8 

BENCAK9723  8 

BENCAL3657  8 

BENCAL5478  8 

BENCAH0521  8 

BENCAJ8454  8 

R57626  8 

T04885  8 

9B1363  8 

H03990  8 

7A9608  8 

7B9489  8 

8B0397  8 

B208AA0030  8 

B208AA0045  8 

B208AA0070  8 


Disk  part  No. 


748608 
748608 
748608 
748608 
748608 
748608 
748608 
748608 
748608 
748608 
748608 
748608 
748608 
748608 
748608 
748608 
748608 
748608 
748608 
748608 
748608 
748608 
748608 
748608 
748608 
748608 
748608 
748608 
748608 
748608 
748608 
748608 
748608 
748608 
748608 
748608 
748608 
748608 
748608 
748608 
748608 
748608 
748608 
748608 
748608 
748608 
748608 
748608 
748608 
748608 
748608 
748608 
748608 
748608 
748608 
787008 
787008 
787008 
787008 
787008 
787008 
787008 
787008 
787008 
787008 
787008 
787008 
787008 
787008 


Disk  serial 
No. 


Stage 


BENCAJ8185   8 

G30014  8 

G62624  8 

G63907-  8 

H29599  8 

H35085  8 

H64390  8 

H84992  8 

H86520  8 

J29857  8 

J29958  8 

J57418  8 

J57426  8 

J57469  8 

J57532  8 

J57660  8 

J57663  8 

J94763  8 

J94815  8 

M54646  8 

M54770  8 

M54821  8 

M54843  8 

N14562  8 

N14765  8 

N84308  8 

N84314  8 

N84317  8 

N84319  8 

N84373  8 

N84418  8 

P26025  8 

P26136  8 

P26153  8 

P26171  8 

P28471  8 

P28530  8 

P28534  8 

P28564  8 

P28596  8 

P28607  8 

P83853  8 

P94736  8 

P98927  8 

R18995  8 

R46153  8 

R73850  8 

SOI 136  8 

SOI 153  8 

SOI 185  8 

S50692  8 

S50748  8 

S78016  8 

S78066  8 

S78128  8 

K51696  8 

K52389  8 

L61543  8 

M76852  8 

M77423  8 

M77749  8 

M77791  8 

N33354  8 

N33408  8 

N33702  8 

N33760  8 

N89060  8 

N89386  8 

N90133  8 


part  No. 

Disk  serial 
No. 

787008 

N90152 

787008F 

N89050 

787208 

B228AA0194 

787208 

B228AA0343 

787208 

B228AA0371 

787208 

B228AA0540 

787208 

B228AA0574 

787208 

B228AA0605 

787208 

BENCAH4505 

787208 

BENCAH5428 

787208 

BENCAH5435 

787208 

BENCAJ5724 

787208 

BENCAK0065 

787208 

BENCAK0066 

787208 

BENCAK6165 

787208 

BENCAK6359 

787208 

BENCAK8796 

787208 

BENCAK9253 

787208 

BENGALI  567 

787208 

BENGALI  571 

787208 

BENGALI  579 

787208 

BENGALI  887 

787208 

BENCAL3339 

787208 

BENCAL5283 

787208 

BENCAM0672 

787208 

J47026 

787208 

K12730 

787208 

N06609 

787208 

N89709 

787208 

P43644 

787208 

P43665 

787208 

P43897 

787208 

P43936 

787208 

P43950 

787208 

P43954 

787208 

P44141  > 

787208 

P44694 

787208 

P45378 

787208 

P45593 

787208 

R23192 

787208 

R23234 

787208 

R23450 

787208 

R23452 

787208 

R23569 

787208 

R23837 

787208 

R24172 

787208 

R24201 

787208 

R24205 

787208 

R24390 

787208 

R24599 

787208 

R24827 

787208 

R91709 

787208 

S07732 

787208 

S39110 

787208 

S39281 

787208 

S39337 

787208 

S39409 

787208 

S39410 

787208 

S39487 

787208 

S39509 

787208 

S39534 

787208 

S39633 

787208 

S39676 

787208 

S39721 

787208 

S39942 

787208 

S39963 

787208 

S39996 

787208 

S40033 

787208 

S40041 
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OiSK  Part  Number  and  Serial  Num- 
ber (Sorted  by  Disk  Part  Num- 
ber)—Continued 


e 
i 

6 

t 
i 

6 

fl 

6 
6 
8 
6 
t 
i 
S 
t 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 
9 


Disk  Part  Number  and  Serial  Num- 
ber (Sorted  by  Disk  Part  Num- 
ber)—Continued 


Disk  Part  Number  and  Serial  Num- 
ber (Sorted  by  Disk  Part  Num- 
ber)—-Continued 


stage 


Disk  part  No. 


788608 
788708 
789508 
789608 
792038 
792038 
792038 
792038 
792038 
796348 
797938 
5005808-01 
5005808-01 
5005808-01 
5005808-01 
628209 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701S09 


Disk  serial 
No. 


Stage 


H36177  9 

7A2254  9 

G51990  9 

J46995  9 

B228AA0331  9 

B228AA0511  9 

B228AA1005  9 

BENCAJ8854  9 

BENCAJ8871  9 

K53240  9 

BENCAL2605  9 

B228AA0901  9 

BENCAJ1138  9 

BENCAJ8902  9 

S70327  9 

5X8746  9 

8Z5256  9 

9A6145  9 

H86825  9 

J00245  9 

J25666  9 

J87515  9 

J89031  9 

K34309  9 

K35061  9 

K55559  9 

K85824  9 

L31209  9 

L31751  9 

L55770  9 

Ml 0469  9 

M40027  9 

M49712  9 

Mdiodo  9 

M84762  9 

M86342  9 

M86842  9 

M86844  9 

N02758  9 

N02994  9 

N209AA0006  9 

N209AA0080  9 

N209AA0091  9 

N209AA0094  9 

N209AA02S6  9 

N209AA0339  9 

N209AA03S2  9 

N209AA0S61  9 

N21068  9 

N21507  9 

N21S06  9 

N22475  9 

N22570  9 

N22591  9 

N41297  9 

N42662  9 

NS7120  9 

N79874  9 

N79893  9 

N81317  9 

N97653  9 

NENCAH0017  9 

NENCAH0187  9 

NENCAH0192  9 

NENCAH0222  9 

NENCAH0269  9 

NENCAH0280  9 

NENCAH0337  9 

NENCAH0422  9 


Disk  part  No. 


701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
701509 
739509 
772509 
772509 
772509 
772509 
772509 
772509 
798509 
798509 
798509 
798509 
798509 
798509 
798509 
798S09 
701509 
701509N 
772509 
798509 


Disk  serial 
No. 


Stage 


NENCAH0445  9 

NENCAH0451  10 

NENCAH0593  10 

NENCAH0737  10 

NENCAH0757  10 

NENCAH0913  10 

NENCAH0920  10 

NENCAH1014  10 

NENCAH1227  10 

NENCAH1357  10 

NENCAH1430  10 

PI 1360  10 

PI 1370  10 

P1 1443  10 

PI 1450  10 

P12878  10 

P51572  10  

P52444  10  

P52971  10 

P53248  10 

P77028  10  

P77207  10  

P78457  10  

P97645  10  

P98143  10  

P98661  10  

P98961  10  

P98991  10  

R17442  10  

R18113  10 

R45676  10  

R46466  10  

R72941  10 .„ 

R73009  10  

R73013  10  

R73420  10  

R73464  10  

R73467  10  

R73804  10 

R73934  10  

S00689  10  

S00741  10  

S00777  10  

S00798  10  

SI 8975  10  

S19201  10  

S50490  10  

S77602  10 

S77616  10  

S77651  10  

G79836  10  

H49185  10  

K56788  10  

P97497  10  

R73963  10  

S01209  10  

850632  10  

B209AA0539  10 

BENCAH3770  10 

BENCAJ9383  10 

BENCAK9880  10 

BENCAL0717  10 

BENCAL0703  10 

BENCAL2372  10 

BENCAL6305  10 

BENCAH0448  10 - 

R18238  10  

K23767  10  „ 

BENCAJ9360  10 


part  No. 

Disk  serial 
No. 

798509 

P53159 

701410 

7Z0800 

701410 

7Z0806 

701810 

0A0377 

701810 

3B8966 

701810 

3B9144 

701810 

9Z9847 

701810 

A00862 

701810 

H39339 

701810 

H60642 

701810 

R???92 

701810G 

G82663 

770510 

4B4921 

770510 

G80187 

772510 

B210AA0014 

772510 

B210AA0202 

772510 

B210AA0273 

772510 

B210AA0637 

772510 

B210AA0640 

772510 

B210AA0749 

772510 

B210AA0752 

772510 

B210AA0429 

772510 

BENCAH0251 

772510 

BENCAH1404 

772510 

BENCAJ973S 

772510 

BENCAJ9784 

772510 

BENCAJ9868 

772510 

BENCAK5318 

772510 

BENCAK5762 

772510 

BENCAKS946 

772510 

BENCAK9105 

772510 

BENCAL0388 

772510 

BENGALI  598 

772510 

BENCAL1601 

772510 

BENCAL2427 

772510 

BENCAL4455 

772510 

BENCAL5993 

772510 

H34395 

772510 

H58784 

772510 

J2370e 

772510 

J68609 

772510 

J87953 

772510 

J88767 

772510 

K03190 

772510 

K03586 

772510 

K24796 

772510 

K25271 

772510 

K3562S 

772510 

K55848 

772510 

K66100 

772510 

K68068 

772510 

K85468 

772510 

L15000 

772510 

L56873 

772510 

L84428 

772510 

L86007 

772510 

M10049 

772510 

M10613 

772510 

M39974 

772510 

MS6263 

772510 

M616S9 

772510 

M84606 

772510 

M87097 

772510 

N03907 

772510 

N02S38 

772510 

N02778 

772510 

N03133 

772510 

N21767 

772510' 

N22275 
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Disk  Part  Number  and  Serial  Num-  DIsk  Part  Number  and  Serial  Num-  Disk  Part  Number  and  Serial  Num- 
ber (Sorted  by  Disk  Part  Num-  ber  (Sorted  by  Disk  Part  Num-  ber  (Sorted  by  Disk  Part  Num- 
BER)---Continued  BER)--Continued  BER)--Continued 


stage 

Disk  part  No. 

Disk  serial 
No. 

10 

772510 
772510 

N41185 

10 

N41208 

10 

772510 

N41484 

10 

772510 

N41613 

10 

772510 

N42094 

10 

772510 

N42143 

10 

772510 

N42187 

10 

772510 

N42838 

10 

772510 

N57150 

10 

772510 

N57830 

10 

772510 

N57862 

10 

772510 

N80227 

10 

772510 

N80661 

1 U  >•■■■>•«■••■•>• 

772510 

N80671 

10 

772510 

N81136 

10 

772510 
772510 

N81150 

10 

N81454 

10 

772510 

N81456 

10 

772510 

P11024 

10 

772510 

P11818 

10 

772510 

PI 1869 

10 

772510 

P12016 

10 

772510 

P12811 

10 

772510 

P51804 

10 

772510 

P51873 

10 

772510 

P52670 

10 

772510 

P53019 

10 

772510 
772510 

P53213 

10 

P76639 

10  ...- 

772510 

P77620 

10 

772510 

P77862 

10 

772510 

P78050 

10 

772510 

P97278 

10 

772510 

P98630 

10 

772510 

R17507 

10 

772510 

R18502 

10 

772510 

R18520 

10 

772510 

R44856 

10 

772510 

R44861 

10 

772510 

R44864 

10 

772510 

R45159 

10 

772510 

R46345 

10 

772510 

R72614 

10 

772510 

R72630 

10 

772510 

R72884 

10 

772510 

R73138 

10 

772510 

R73408 

10 

772510 

R73612 

10 

772510 

R73617 

10  .V 

772510 

R73862 

10 

772510 

S01349 

10 

772510 

S01364 

10 

772510 

SOI 365 

10 

772510 

S01406 

10 

772510 
772510 

S01463 

10 

S01486 

10 

772510 

S19301 

10 

772510 

SI  9305 

10 

772510 

SI 9487 

10 

772510 

SI 9630 

10 

772510 

S50981 

10 

772510 

S51203 

10 

772510 
772510 

S70220 

10 

S78451 

10 

772510 

S78492 

1  w  ••••■••••■■•■>■ 

772510 

S78780 

10 

772510 

T18947 

10 

772510 

T19138 

10 

772510 

T19153 

Stage 


Disk  part  No. 


772510 
772510 
772510 
772510 
70141 
70141 
70141 
70141 
70181 
70181 
70181 
70181 
70181 ID 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 


Disk  serial 
No. 


Stage 


T49020 

BENCAJ9732 

N81125 

S70249 

2B3335 

6Y6265 

6Y7124 

9Y4723 

A03782 

G33309 

H24029 

J28340 

5A8129 

B211AA0058 

B211AA0106 

B211AA0119 

B211AA0240 

B211AA0621 

B211AA0744 

B211AA0944 

B211AA1224 

B211AA1227 

BENCAH4040 

BENCAK0466 

BENCAK7376 

BENCAK7377 

BENCAK7378 

BENCAK7391 

BENCAK7432 

BENCAK7436 

BENCAK7449 

BENCAK7493 

BENCAK7517 

BENCAL2882 

BENCAL2903 

BENCAL3047 

BENCAL3107 

J23871 

J60159 

J60844 

J88645 

K23851 

K25421 

K34786 

K35678 

K56219 

K86641 

L30533 

L31909 

L84584 

L85406 

LI4848 

M39922 

M40288 

M49491 

M61348 

M73855 

M86390 

N21317 

N02565 

N02849 

N03254 

N03566 

N03749 

N03884 

N21373 

N21747 

N22005 

N22023 


Disk  part  No. 


77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 
77251 


Disk  serial 
No. 


N22361 

N22749 

N41265 

N41900 

N42762 

N56596 

N57211 

N57249 

N57915 

N98569 

N98918 

N99538 

PI 0980 

PI 1984 

P12374 

P12389 

P12900 

P51911 

P52733 

P53057 

P66436 

P77051 

P77157 

P77977 

P78064 

P78528 

P78566 

R05712 

R18713 

R29689 

R29849 

R29855 

R29e58 

R29957 

R30079 

R30091 

R30098 

R30396 

R30540 

R30753. 

R30778 

R31032 

R44897 

R45822 

R46094 

R46488 

S03919 

S03920 

S04110 

S04209 

S04340 

S04487 

S04565 

S04576 

S04601 

S04625 

S80671 

S80726 

S80801 

S80817 

S80830 

T22255 

T22427 

T22430 

T22433 

T22695 

T22711 

T23028 

B211AA0681 


)iSK  Part  Number  and  Serial  Num- 
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Stage 


1 

1 

1 

1 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

■2 

2 

'2 

2 

2 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

2 

12 
12 
12 
12 
12 
12 
12 
12 
12 
I! 
I! 
12 
12 
I! 
I> 
l> 
I! 


Disk  part  No. 


772511 
77251 1H 
772511 M 
77251 1M 
414212HC 
701412 
701412 
701812 
701812 
701812 
701812 
701812 
701812D 
717312 
717312 
717312 
717312 
769312 
772512 
772512 
772512 
772512 
772512 
772512 
772512 
772512 
772512 
772512 
772512 
772512 
772512 
772512 
772512 
772512 
772512 
772512 
772512 
772512 
772512 
772512 
772512 
772512 
772512 
772512 
772512 
772512 
772512 
772512 
772512 
772512 
772512 
772512 
772512 
772512 
772512 
772512 
772512 
772512 
772512 
772512 
772512 
772512 
772512 
772512 
772512 
772512 
772512 
772512 
772512 


Disk  serial 
No. 


N97343 

S03892 

B211AA0066 

B211AA0584 

5L5355 

1Z5717 

5Y5915 

1Z7175 

3A3910 

A02080 

H62635 

N28026 

G93483 

2B3418 

G15036 

G29488 

G63557 

1Z5153 

H34015 

H77074 

J24654 

J38490 

J59514 

K02314 

K24837 

K55637 

K55648 

K86189 

L15523 

L30268 

L30307 

L31553 

L56280 

L56328 

L84937 

L86244 

M86432 

M10163 

M10415 

M10948 

Ml  1260 

Ml 1282 

M40263 

M48887 

M49046 

M49595 

M61285 

M61856 

M61955 

M84903 

M86222 

N02391 

N02431 

N02488 

N03222 

N03686 

N22344 

N22883 

N41245 

N41249 

N41463 

N57445 

N57460 

N58065 

N58102 

N58109 

N58117 

N80256 

N8136S 


Disk  Part  Number  and  Serial  Num-  Disk  Part  Number  and  Serial  Num- 
ber (Sorted  by  Disk  Part  Num-  ber  (Sorted  by  Disk  Part  Num- 
ber)—Continued  BER)— Continued 


Stage 


12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12 

12  , 

12 

12, 

12. 

12 

12. 

12. 

12  . 

12  . 

12. 

12. 

12  . 

12. 

12. 

12  . 

12. 

12. 

12. 

12. 

12. 

12. 

12. 

12. 

12. 

12. 

12. 

12. 

12. 

12. 

12. 

12. 

12. 

12. 

12. 

12. 

12. 

12. 

12. 

12. 

12. 

12. 

12. 

12. 

12. 

12. 

12. 

12. 


Disk  part  No. 


772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

772512 

798512 

798512 

798512 

798512 

798512 

798512 

798512 

798512 

798512 

798512 

796512 

798512 

798512 


Disk  serial 
No. 


Stage 


N97115 

N97124 

N97457 

N98208 

N98222 

N99001 

N99066 

P11199 

PI 2270 

P12312 

P51405 

P51433 

P51437 

P52633 

P53139 

P53173 

P77109 

P77978 

P78005 

P78202 

P97472 

P98163 

P98509 

P98706 

P98876 

R17547 

R18000 

R18009 

R18395 

R18404 

R19046 

R 19047 

R45120 

R45947 

R46042 

R46055 

R73153 

R73459 

R73782 

R74102 

R74120 

R74356 

R74528 

S01701 

SOI 720 

S01963 

S02019 

S51348  . 

S51376 

S51391 

S51490 

S51499 

S51540 

S51542 

S78919 

S78924 

B212AA0948 

B212AA0032 

B212AA0209 

B212AA0234 

B212AA0255 

B212AA0276 

B212AA0283 

B212AA0436 

B212AA0439 

B212AA0442 

B212AA0497 

B212AA0739 

B212AA0788 


12 
12 
12 
12 
12 
12 
12 
12 
12 
12 
12 
12 
12 
12 
12 
12 
12 
12 
12 
12 
12 
12 
12 
12 
12 
12 
12 
12 
12 
12 
12 
12 
13 
13 
13 
13 
13 
13 
13 
14 
14 
14 
14 
14 
15 
15 
15 


Disk  part  No. 


798512 
798512 
798512 
798512 
798512 
798512 
798512 
798512 
798512 
798512 
798512 
798512 
798512 
798512 
798512 
798512 
798512 
798512 
798512 
798512 
798512 
798512 
798512 
798512 
798512 
798512 
798512 
772512 

772512G 
798512 
798512 
798512 
701813 
701813 
701813 
701813 
701813 

701813E 
762413 
750414 
750414 
750414 
750414 
750414 
750115 
750415 
750415 


Disk  serial 
No. 


B212AA0808 

B212AA0826 

B212AA1042 

BENCAH1745 

BENCAH2182 

BENCAJ9560 

BENCAJ9619 

BENCAJ9680 

BENCAK8619 

BENCAK9455 

BENCAL0437 

BENCAL0445 

BENCAL0446 

BENCAL0450 

BENCAL2451 

BENCAL2462 

BENCAL51 1 1 

BENCAL6030 

R46125 

S94444 

S94463 

S94550 

T19384 

T28481 

T28560 

T28581 

T43085 

N97437 

S02004 

BENCAJ9509 

BENCAL2313 

BENCAL6575 

9B6665 

G92924 

HI 0764 

H63434 

H63596 

H40915 

T02660 

H91643 

H92945 

N68876 

P95479 

T39660 

H530181 

J35404 

S97819 


Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/ojierator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (b) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  mdicated,  unless 
accomplished  previously. 
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To  prevent  the  failure  of  a  high-pressure 
compressor  disk  due  to  Cadmium 
embrittlement,  resulting  in  uncontained 
engine  failure  and  damage  to  the  airplane, 
accomplish  the  following: 

(a)  Remove  from  service  stage  7  through 
stage  15  high-pressure  compressor  (HPC) 
disks  identified  in  App>endix  1  of  this  AD  as 
follows: 

(1)  For  disks  with  less  than  250  hours  time 
in  service  (TIS)  since  last  NiCd  plating, 
remove  disk  and  replace  with  a  serviceable 
part  within  100  hours  TIS  after  the  effective 
date  of  this  AD. 

(2)  For  disks  with  greater  than  or  equal  to 
250  hours  and  less  than  500  hours  TIS  since 
last  NiCd  plating,  remove  disk  and  replace 
with  a  serviceable  part  within  150  hours  TIS 
after  the  effective  date  of  this  AD. 

(3)  For  disks  with  greater  than  or  equal  to 
500  hours  TIS  since  last  NiCd  plating  no 
action  is  required. 

(4)  Disks  removed  from  service  in 
accordance  with  this  AD  are  not  eligible  for 
installation  in  any  engine. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  Operators  shall  submit 
their  requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  fitim  the  Engine 
Certification  Office. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  record  search 
requirements  of  this  AD  can  be 
accomplished. 

(d)  This  amendment  becomes  effective  on 
January  5, 1999. 

Issued  in  Burlington,  Massachusetts,  on 
December  23, 1998. 

David  A.  Downey, 

Assistant  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  98-34706  Filed  12-30-98;  8:45  am) 

BILUNQ  CODE  4«10-1»-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-AEA-39] 

Amendment  to  Class  E  Airspace;  Wise, 
VA 

agency:  Federal  Aviation 
Administration  (FAA)  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  amends  Class  E 
airspace  extending  upward  from  700 


feet  above  Groimd  Level  (AGL)  at  Wise, 
VA.  The  development  of  new  Standard 
Instnmient  Approach  Procedures  (SIAP) 
based  on  the  Global  Positioning  System 
(GPS)  and  the  Locahzer  (LOG)  at 
Lonesome  Pine  Airport  has  made  this 
action  necessary.  This  action  is 
intended  to  provide  adequate  Class  E 
airspace  for  instrument  flight  rules  (IFR) 
operations  by  aircraft  executing  the  GPS 
RWY  6  SL\P.  GPS  RWY  24  SL\P  and  a 
LOG  RWY  24  SL\P  to  Lonesome  Pine 
Airport. 

EFFECTIVE  DATE:  0901  UTC,  March  25, 
1999. 

FOn  FURTHER  INFORMATION  CONTACT: 
Mr.  Francis  Jordan,  Airspace  Specialist, 
Airspace  Branch,  AEA-520,  Air  Traffic 
Division,  Eastern  Region,  Federal 
Aviation  Administration,  Federal 
Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430,  telephone:  (718)  553-4521. 
SUPPLEMENTARY  INFORMATION: 

History 

On  November  3, 1998,  a  notice 
proposing  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  amend  the  Class  E  airspace 
at  Wise,  VA,  was  published  in  the 
Federal  Register  (63  FR  59255).  The 
development  of  a  GPS  RWY  6  SL^ , 
GPS  RWY  24  and  a  LOG  RWY  24  SL\P 
for  Lonesome  Pine  Airport  requires  the 
amendment  of  the  Class  E  airspace  at 
Wise,  VA.  The  notice  proposed  to 
amend  controlled  airspace  extending 
upward"  from  700  feet  AGL  to  contain 
IFR  operations  in  controlled  airspace 
during  portions  of  the  terminal 
operation  and  while  transitioning 
between  the  enroute  and  terminal 
environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  The  rule  is  adopted  as 
proposed. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  areas 
designations  for  airspace  extending 
upward  from  700  feet  AGL  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9F,  dated  September  10, 
1998,  and  effective  September  16. 1998, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  docimient  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  amends  Class  E  airspace  at 


Wise,  VA,  to  provide  controlled  airspace 
extending  upward  from  700  feet  AGL  for 
aircraft  executing  the  GPS  RWY  6  SIAP, 
GPS  RWY  24  and  LOG  RWY  24  SL\P  to 
Lonesome  Pine  Airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation  it 
is  certified  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103, 40113, 
40120;  EO  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AEA  VA  E5  Wise,  VA  (Revised) 

Lonesome  Pine  Airport,  Wise,  VA 
(Lat.  36"  59'  15"  N.,  long.  82"  31'  49"  W.) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  an  10-mile 

radius  of  Lonesome  Pine  Airport. 

Issued  in  Jamaica,  New  York,  on  December 
18, 1998. 

Franklin  D.  Hatfield, 

Manager,  Air  Traffic  Division,  Eastern  Region. 
(FR  Doc  98-34691  Filed  12-30-98;  8:45  am] 

BILUNQ  CODE  4»10-13-M 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  98^EA-41] 

Amendment  to  Class  E  Airspace: 
Milton,  WV 

AGENCY:  Federal  Aviation 
Administration  (FAA)  DOT. 
ACTKm:  Final  rule. 


SUMMARY:  This  action  amends  Class  E 
airspace  extending  upward  from  700 
feet  Ahove  Groimd  Level  (ACL)  at 
Milton.  WV.  The  development  of  a 
Standard  Instrument  Approach 
Procedure  (SLAP)  based  on  the  Global 
Positioning  System  (GPS)  at  Ona 
Airpark  has  made  this  action  necessary. 
This  action  is  intended  to  provide 
adequate  Class  E  airspace  for  instnunent 
flight  rules  (IFR)  operations  by  aircraft 
executing  the  GPS  RWY  07  SIAP  to  Ona 
Airpark. 

EFFECTIVE  DATE:  0901  UTC.  March  25. 
1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Francis  Jordan,  Airspace  Specialist. 
Airspace  Branch,  AEA-520,  Air  Traffic 
Division,  Eastern  Region.  Federal 
Aviation  Administration,  Federal 
Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430,  telephone:  (718)  553-4521. 
SUPPLEMENTARY  INFORMATION: 

History 

On  November  3, 1998,  a  notice 
proposing  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
art  71)  to  amend  the  Class  E  airspace 
it  Mihon,  WV,  was  pubUshed  in  the 
'ederal  Register  (63  FR  59257).  The 
evelopment  of  the  GPS  RWY  07  SIAP 
:or  Ona  Airpark  requires  the  . 

endment  of  the  Class  E  airspace  at 
ilton,  WV.  The  notice  proposed  to 
end  controlled  airspace  extending^ 
pward  from  700  feet  AGL  to  contain 
FR  operations  in  controlled  airspace 
during  portions  of  the  terminal 
operation  and  while  transitioning 
jetween  the  enroute  and  termini 
mvironments. 

Interested  parties  were  invited  to 
jarticipate  in  this  rulemaking 
iroceeding  by  submitting  written 
:omments  on  the  proposal  to  the  FAA. 
^lo  comments  to  the  proposal  were 
received.  Tlie  rule  is  adopted  as 
>roposed. 

Ine  coordinates  for  this  airspace 
locket  are  based  on  North  American 
>atiun  83.  Class  E  airspace  areas 
lesignations  for  airspace  extending 
ipward  from  700  feet  AGL  are 


published  in  paragraph  6005  of  FAA 
Order  7400.9F,  dated  September  10, 
1998,  and  effective  September  16, 1998. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  dociunent  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  amends  Class  E  airspace  at 
Milton.  WV.  to  provide  controlled 
airspace  extending  upward  from  700 
feet  AGL  for  aircraft  executing  the  GPS 
RWY  07  SL\P  to  Ona  Airpark. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  estabUshed 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation  it 
is  certified  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  EO  10854.  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

§71.1    (Amended) 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16. 1998.  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AEA  WV  E5  MUton.  WV  (Revised] 

Ona  Airpark.  Milton.  WV 


(Lat.  38»26'26"  N.,  long.  82»12'05"  W.) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  an  11-mile 

radius  of  Ona  Airpark. 

•         •         •         •         • 

Issued  in  Jamaica.  New  York,  on  December 
18. 1998. 

Franklin  D.  Hatfield, 

Manager,  Air  Traffic  Division,  Eastern  Region. 
[FR  Dix.  98-34690  Filed  12-30-98;  8:45  am] 
■ILUNO  CODE  4*10-1»-M 

DEPARTMENT  OF  TRANSPORTATION 

Fadarai  Aviation  Administration 

14  CFR  Part  71 

[Airspec*  Docket  No.  M-AEA-42] 

Amendment  to  Clasa  E  Airspace; 
Winchester,  VA 

AGENCY:  Federal  Aviation 
Administration  (FAA)  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  amends  Class  E 
airspace  extending  upward  from  700 
feet  Above  Ground  Level  (AGL)  at 
Winchester,  VA.  The  development  of  a 
Standard  Instrument  Approach 
Procedure  (SIAP)  based  on  the  Global 
Positioning  System  (GPS)  at  Winchester 
Regional  Airport  has  made  this  action 
necessary.  This  action  is  intended  to 
provide  adequate  Class  E  airspace  for 
instrument  flight  rules  (IFR)  operations 
by  aircraft  executing  the  GPS  RWY  14 
SIAP  to  Winchester  Regional  Airport. 
EFFECTIVE  DATE:  0901  UTC.  March  25. 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Francis  Jordan,  Airspace  Specialist, 
Airspace  Branch,  AEA-520,  Air  Traffic 
Division,  Eastern  Region,  Federal 
Aviation  Administration,  Federal 
Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430.  telephone:  (718)  553-4521. 
SUPPLEMENTARY  INFORMATION: 

History 

On  October  28, 1998,  a  notice 
proposing  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  amend  the  Class  E  airspace 
at  Winchester,  VA,  was  published  in  the 
Federal  Register  (63  FR  57627).  The 
development  of  the  GPS  RWY  14  SL\P 
for  Winchester  Regional  Airport 
requires  the  amendment  of  the  Class  E 
airspace  at  Winchester,  VA.  The  notice 
proposed  to  amend  controlled  airspace 
extending  upward  from  700  feet  AGL  to 
contain  IFR  operations  in  controlled 
airspace  during  portions  of  the  terminal 
operation  and  while  transitioning 
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between  the  enroute  and  terminal 
environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  The  rule  is  adopted  as 
proposed. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Glass  E  airspace  areas 
designations  for  airspace  extending 
upward  from  700  feet  AGL  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9F,  dated  September  10, 
1998.  and  effective  September  16. 1998, 
which  is  incorporated  by  reference  in  14 
GFR  71.1.  The  Glass  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  GFR 
Part  71)  amends  Glass  E  airspace  at 
Winchester.  VA.  to  provide  controlled 
airspace  extending  upward  from  700 
feet  AGL  for  aircraft  executing  the  GPS 
RWY  14  SLAP  to  Winchester  Regional 
Airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciurent.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation  it 
is  certified  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  GFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  GFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  GFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120;  E0 10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp..  p.  389. 


§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  GFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10. 1998,  and  effective 
September  16, 1998.  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AEA  VA  E5  Winchester.  VA  (Revised] 

Winchester  Regional  Airport,  VA 

(Lat.  39''08'37"N..  long.  78''08'40"  W.) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  an  8.2-mile 

radius  of  Winchester  Regional  Airport. 

***** 

Issued  in  )amaica,  New  York,  on  December 
18. 1998. 

Franklin  D.  Hatfield. 

Manager,  Air  Traffic  Division,  Eastern  Region. 
[FR  Doc.  98-34689  Filed  12-30-98;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

15  CFR  Parts  740,  742.  743,  772  and 
774 

[Docket  No.  9809-11233-8318-02] 

RIN  0694-nAB80 

Encryption  Items 

agency:  Bureau  of  Export 
Administration.  Gommerce. 
ACTION:  Interim  rule;  request  for 
comments. 

SUMMARY:  This  interim  rule  amends  the 
Export  Administration  Regulations 
(EAR)  for  exports  and  reexports  of 
encryption  commodities  and  software  to 
U.S.  subsidiaries,  insurance  companies, 
health  and  medical  end-users,  on-line 
merchants  and  foreign  commercial 
firms.  This  rule  implements  the 
Administration's  initiative  to  update  it's 
encryption  policy,  and  will  streamline 
U.S.  encryption  export  and  reexport 
controls. 

DATES:  This  rule  is  effective:  December 
31. 1998.  Gomments  must  be  received 
on  or  before  March  1. 1999. 
ADDRESSES:  Written  comments  on  this 
rule  should  be  sent  to  Nancy  Growe, 
Regulatory  Policy  Division.  Bureau  of 
Export  Administration.  Department  of 
Gommerce.  P.O.  Box  273.  Washington. 
DC  20044.  Express  mail  address:  Nancy 
Growe.  Regulatory  Policy  Division. 
Bureau  of  Export  Administration. 
Department  of  Gommerce,  14th  Street 


and  Pennsylanvia  Ave,  N.W..  Room 
2705.  Washington.  DG  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Lewis.  Office  of  Strategic  Trade 
and  Foreign  Policy  Gontrols.  Bureau  of 
Export  Administration,  Telephone: 
(202) 482-0092. 

SUPPLEMENTARY  INFORMATION:  On 
September  16, 1998,  the  Administration 
announced  a  series  of  steps  to  update  its 
encryption  policy  in  a  way  that  meets 
the  frill  range  of  national  interests. 
These  steps  will  promote  electronic 
commerce,  support  law  enforcement 
and  national  security,  and  protect 
privacy.  They  also  further  streamline 
exports  and  reexports  of  key  recovery 
products,  and  other  recoverable 
encryption  products,  which  allow  for 
the  recovery  of  plaintext,  and  permit 
exports  and  reexports  of  encryption  of 
any  key  length  (with  or  without  key 
recovery)  to  several  industry  sectors. 
This  interim  rule  amends  the  EAR  for 
exports  and  reexports  of  encryption 
commodities  and  software  to  U.S. 
subsidiaries,  insurance  companies, 
health  and  medical  end-users,  on-line 
merchants  and  foreign  commercial 
firms.  Specifically,  this  rule  amends  the 
EAR  in  the  following  ways: 

1.  In  §  740.8.  Key  Management 
Infrastructure,  removes  the  key  recovery 
agent  requirements  for  License 
Exception  KMI  eligibility  for  exports 
and  reexports  of  recovery  encryption 
commodities  and  software.  Further,  key 
recovery  commitment  plans  and  the  six 
month  progress  reviews  are  eliminated 
and  exporters  are  no  longer  required  to 
name  or  submit  to  BXA  additional 
information  on  a  key  recovery  agent 
prior  to  export.  The  products  may  be 
exported  or  reexported  under  License 
Exception  KMI  after  a  technical  review. 
Note  also  that  56-bit  products  supported 
by  a  KMI  plan  that  have  been  classified 
after  a  technical  review  and  are  eligible 
under  License  Exception  KMI  are  now 
eligible  for  export  and  reexport  under 
License  Exception  ENG  (see 

§  740.17(a)(3)  of  the  EAR). 

2.  Also  in  §  740.8.  removes  and  adds 
to  newly  created  License  Exception  ENG 
the  paragraphs  concerning  financial- 
specific  encryption  commodities  and 
software  and  general  purpose 
encryption  commodities  and  software 
for  banks  and  financial  institutions. 
This  transfer  will  simplify  the  use  of 
License  Exceptions  for  encryption 
commodities  and  software  and  creates 
no  change  in  policy. 

3.  In  part  740.  creates  new  License 
Exception  ENG  by  adding  §  740.17, 
Encryption  commodities  and  software. 
This  new  License  Exception  is  divided 
into  two  significant  parts:  a  global 
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category  including  the  use  of  License 
Exception  ENC  for  exports  and 
reexports  of  encryption  commodities 
and  software  to  all  destinations,  except 
Cuba.  Iran,  Iraq,  Libya,  North  Korea, 
Sudan  and  Syria;  and  a  country  specific 
category  permitting  the  use  of  License 
Exception  £NC  for  exports  and 
reexports  of  encryption  commodities 
and  software  to  countries  listed  in 
Supplement  No.  3  to  part  740.  This  new 
License  Exception  allows  the  following 
exports  and  reexports  of  encryption 
commodities  and  software  that  are 
.classified  under  ECCNs  5A002  and 
SE)002,  after  a  technical  review  that 
considers  the  cryptographic 
functionality  of  the  product: 

a.  Exports  and  reexports  of  encryption 
commodities,  software  and  technology, 
including  soiuce  code  of  any  key  length 
are  also  eligible  under  this  license 
exception  to  U.S.  subsidiaries  for 
internal  company  proprietary  use  to  all 
destinations  except  Cuba,  Ir^,  Iraq, 
Libya,  North  Korea.  Sudan  and  Syria. 
Encryption  chips,  integrated  circmts, 
tooUdts,  executable  or  linkable  modiiles, 
which  can  modify  or  enhance  the 
cryptographic  functionality  (e.g.,  the 
confidentiality  algorithm,  key  space  and 
key  exchange  mechanism)  or 
incorporate  the  cryptographic  function 
in  another  item  are  eUgible  for  license 
exception  ENC  only  for  export  to  U.S. 
subsidiaries.  Note  that  exports  to 
"strategic  partners"  of  U.S.  companies, 
such  as  subcontractors  and  joint 
ventures,  will  be  considered  favorably 
under  a  Ucense  when  the  end-use  is  for 
the  protection  of  U.S.  company 
proprietary  information.  For  the 
purposes  of  this  regulation, 
consideration  as  a  "strategic  partner,"  as 
defined  in  part  772,  should  not  be 
deemed  to  alter  or  affect  any  legal 
relationship  that  might  otherwise  exist 
between  the  relevant  parties. 

b.  Encryption  commodities,  including 
mass  market  and  non-mass  market,  and 
non-mass  market  software  incorporating 
symmetric  algorithms  with  key  lengths 
up  to  and  including  56-bits,  such  as  DES 
or  equivalent  (such  as  RC2,  RC4,  RC5 
and  CAST)  to  all  destinations  except 
Cuba,  Iran,  Iraq,  Libya,  North  Korea, 
Sudan  and  Syria.  Encryption  chips, 
integrated  circiuts,  toolkits  and 
executable  or  linkable  modules  are  not 
authorized  for  export  imder  License 
Exception  ENC  and  will  require  a 
license  or  an  Encryption  Licensing 
Arrangement.  Note  that  subsequent 
bimdlMg,  updates  or  releases  may  be 
exported  and  reexported  imder 
apphcable  provisions  of  the  EAR 
without  a  separate  technical  review  as 
long  as  the  functional  encryption 
capacity  of  the  originally  reviewed 


encryption  commodities,  including 
mass  market  and  non-mass  maricet.  and 
non-mass  market  software  has  not  been 
modified  or  enhanced. 

c.  Authorizes  insurance  companies  to 
receive  general  purpose  encryption 
commodities  and  software  of  any  key 
length  that  have  been  classified  after  a 
technical  review.  This  change 
corresponds  with  the  addition  of 
insurance  companies  to  the  definition  of 
financial  institutions  in  part  772.  With 
this  change,  exports  and  reexports  of 
general  purpose  encryption 
commodities  and  software  are  eUgible 
under  License  Exception  ENC  to 
financial  institutions  (including 
insurance  companies)  in  all  destinations 
Usted  in  Supplement  No.  3  to  part  740, 
and  to  branches  of  these  entities  located 
worldwide  except  countries  that 
support  intemaUonal  terrorism  (Cuba. 
Iran,  Iraq.  Libya.  North  Korea.  Sudan 
and  Syria). 

d.  uicryption  commodities  and 
software  of  any  key  length  to  health  and 
medical  end-users  in  aU  destinations 
Usted  in  Supplement  No.  3  to  part  740. 
Exports  and  reexports  of  such 
commodities  and  software  are  not 
eligible  under  License  Exception  ENC  to 
non-U.S.  biochemical  and 
pharmaceutical  manufacturers  and  non- 
U.S.  miUtary  health  and  medical 
entities.  Licenses  for  such  entities  will 
be  considered  on  a  case-by-case  basis. 

e.  Encryption  commodities  and 
software  of  any  key  length  for  on-line 
merchants  in  all  destinations  Usted  in 
Supplement  No.  3  to  part  740.  Such 
commodities  and  software  must  be 
limited  to  client-server  applications 
(e.g..  Secure  Socket  Layer  (SSL)  based 
applications)  or  applications  speciaUy 
designed  for  on-line  transactions.  End- 
use  is  limited  to  the  purchase  or  sale  of 
goods  and  software;  and  services 
connected  with  the  purchase  or  sale  of 
goods  and  software,  including 
interactions  between  piuchasers  and 
seUers  necessary  for  ordering,  payment 
and  deUveiy  of  goods  and  software.  No 
other  end-uses  or  customer  to  customer 
communications  or  transactions  are 
allowed.  Foreign  on-line  merchants  or 
their  separate  business  units  who  are 
engaged  in  the  manufacturing  and 
distribution  of  items  or  services 
controlled  on  the  U.S.  Mimitions  List 
are  excluded.  Foreign  government  end- 
users  also  are  excluded  fi-om  this 
License  Exception. 

Examples  of  permitted  end-uses 
under  License  Exception  ENC  for  on- 
line merchants  include  buying  and 
selling  goods  and  software  through  an 
electronic  medium,  which  may  involve 
the  ordering  of.  and  payment  for  goods 
and  software;  placing  and  receiving 


orders;  pricing,  configuration,  validation 
emd  ordering  of  products;  obtaining 
copies  of  invoices;  reviewing  shipping 
schedules;  notification  of  shipments  or 
changes;  and  placing  reservations  and 
purchasing  airline  tickets.  It  aUows  for 
contract  manufactiuvrs  to  directly 
access  demand  and  inventory 
information;  direct  purchasing  with 
trading  partners;  approval  functions  for 
requisitions  which  require  approval; 
and  on-line  catalogue  purchases,  and 
the  electronic  exchange  of  purchase  or 
sales  information  by  multiple  trading 
partners.  It  does  not  include  such  end- 
uses  as  general  purpose  messaging, 
collaborative  research  projects  (e.g., 
collaborative  engineering),  data 
warehousing,  remote  computing 
services  or  electronic  commimications 
services. 

4.  In  Supplement  No.  3  to  part  740. 
adds  Czech  Republic  and  United  States 
to  the  list  of  countries  to  clarify  that 
branches  of  Czech  RepubUc  and  U.S. 
banks  and  financial  institutions,  located 
worldwide  except  in  countries  that 
support  international  terrorism  (Cuba, 
Iran,  Iraq,  Libya,  North  Korea,  Sudan 
and  Syria)  may  receive  general  purpose 
encryption  commodities  and  software 
limited  to  secure  business  financial 
communications  or  transactions  and 
financial  communications  or 
transactions  between  the  bank  and/or 
financial  institution  and  its  customers. 
Supplement  No.  3  is  also  amended  to 
reflect  the  licensing  policy  for  exports 
and  reexports  of  recoverable  encryption 
commodities  and  software  to 
commercial  entities  located  in  certain 
countries  and  subsidiaries  of 
commercial  entities  headquartered  in 
certain  countries,  wherever  located, 
except  Cuba,  Iran,  Iraq,  Libya,  North 
Korea,  Sudan  and  Syria. 

5.  In  §  742.15,  revises  the  licensing 
pohcy  for  exports  and  reexports  of 
encryption  items  as  follows: 

a.  Removes  the  business  and 
marketing  plan  requirement  for  exports 
of  non-recovery  5&-bit  DES  or 
equivalent  encryption  items. 

0.  Authorizes  upgrades  of  40-bit  mass- 
market  encryption  software  that  has 
already  been  classified  after  a  technical 
review  and  released  from  EI  controls. 
Such  software  may  be  upgraded  to  56- 
bits  for  the  confidentiality  algorithm 
without  an  additional  technical  review. 

c.  Makes  certain  encryption 
commodities  eUgible  for  mass-market 
treatment. 

d.  For  exports  and  reexports  of 
general  purpose  encryption 
commodities  and  software  of  any  key 
length  that  are  not  eligible  under 
License  Exception  ENC.  insurance 
^companies  are  now  eUgible  to  receive 
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such  products  under  an  Encryption 
Licensing  Arrangement.  This  is 
consistent  with  the  addition  of 
insurance  companies  to  the  definition  of 
financial  institutions  in  part  772.  Such 
encryption  commodities  and  software 
will  receive  favorable  consideration 
when  the  end-use  is  limited  to  secure 
financial  communications  or 
transactions,  provided  that  there  are  no 
concerns  about  the  coimtry  or  specific 
end-user. 

e.  For  exports  and  reexports  of 
encryption  commodities  and  software  of 
any  key  length  not  eligible  under 
License  Exception  ENC,  such 
commodities  and  software  will 
generally  be  approved  under  an 
Encryption  Licensing  Arrangement  to 
all  health  and  medical  end-users,  except 
non-U.S.  biochemical  and 
pharmaceutical  manufacturers  and  non- 
U.S.  mihtary  health  and  medical 
entities,  in  all  destinations  except  Cuba, 
Iran,  Iraq,  Libya.  North  Korea,  Sudan 
and  Syria. 

f.  For  exports  and  reexports  of 
encryption  commodities  and  software  of 
any  key  length  not  eligible  under 
License  Exception  ENC,  such 
commodities  and  software  will 
generally  be  approved  under  an 
Encryption  Licensing  Arrangement  to 
on-line  merchants  in  all  destinations 
except  Cuba,  Iran,  Iraq,  Libya,  North 
Korea,  Sudan  and  Syria.  The  end-use  is 
limited  to  the  purchase  or  sale  of  goods 
and  software;  and  services  connected 
with  the  purchase  or  sale  of  goods  and 
software  including  interactions  between 
purchasers  and  sellers  necessary  for 
ordering,  payment  and  delivery  of  goods 
and  software.  No  other  end-uses  or 
customer-to-customer  communications 
or  transactions  are  allowed. 

g.  Exports  and  reexports  of 
recoverable  encryption  commodities 
and  software  of  any  key  length  for  use 
by  commercial  entities  will  generally  be 
approved  tmder  an  Encryption 
Licensing  Arrangement  to  destinations 
hsted  in  Supplement  No.  3  to  part  740 
for  the  protection  of  company 
proprietary  information.  Such 
encryption  commodities  and  software 
will  also  generally  be  approved  for 
export  and  reexport  to  worldwide 
foreign  subsidiaries  of  commercial  firms 
headquartered  in  certain  countries, 
except  to  subsidiaries  located  in  Cuba, 
Iran,  Iraq,  Libya,  North  Korea.  Sudan 
and  Syria. 

Note  that  any  country  or  end-user 
prohibited  in  the  past  from  receiving 
encryption  commodities  and  software 
under  a  specific  Encryption  Licensing 
Arrangement  is  reviewed  on  a  case-by- 
case  basis,  and  may  be  considered  by 
BXA  for  eUgibility  imder  future 


Encryption  Licensing  Arrangement 
requests.  All  other  exports  and  reexports 
of  encryption  items  are  reviewed  on  a 
case-by-case  basis  under  a  license 
appUcation. 

6.  Also  in  §  742.15,  clarifies  the 
reporting  requirement  for  exports  to 
certain  end-users. 

7.  In  part  772,  revises  the  definition 
of  financial  institution  to  include  the 
meaning  of  insurance  company  and 
adds  definitions  for  business  imit, 
health  and  medical  end-user,  on-line 
merchant,  recoverable  commodities  and 
software,  strategic  partner  (of  a  U.S. 
company),  and  U.S.  subsidiary.  Also 
clarifies  that  such  definitions  only  apply 
to  encryption  items. 

BXA  will  in  the  near  future  update 
these  regulations  to  reflect  changes  to 
encryption  controls  in  the  Wassenaar 
Arrangement  and  to  address  public 
comments  on  the  September  22, 1998 
rule  (63  FR  50516)  that  implemented 
new  licensing  poUcies  for  banks  and 
financial  institutions. 

Rulemaking  Requirements 

1.  This  interim  nUe  has  been 
determined  to  be  significant  for 
purposes  of  E.O.  12866. 

2.  Notwithstanding  any  other 
provision  of  law,  no  person  is  required 
to  respond  to.  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with  a  collection  of  information,  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act,  unless  that  collection  of 
information  displays  a  currently  valid 
Office  of  Management  and  Budget 
Control  Number.  This  rule  contains 
collections  of  information  subject  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.).  These  collections 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  control 
numbers  0694-0088,  "Multi-Purpose 
Application,"  which  carries  a  burden 
hour  estimate  of  52.5  minutes  per 
submission;  and  0694-0104. 
"Commercial  Encryption  Items 
Transferred  fi'om  the  Department  of 
State  to  the  Department  of  Commerce." 
The  Department  has  submitted  to  OMB 
an  emergency  request  for  approval  of 
the  changes  to  the  collection  of 
information  under  OMB  control  niunber 
0694-0104.  Comments  on  collection 
0694-0104  will  be  accepted  until  March 
1, 1999. 

It  will  take  companies  15  minutes  to 
complete  each  certification.  It  will  take 
companies  15  minutes  to  complete 
notifications.  For  reporting  under 
License  Exception  KMI,  it  will  take 
companies  1  hour  to  complete  KMI 
reporting.  For  reporting  under  License 
Exception  ENC,  it  will  take  companies 
4  hours  to  complete  ENC  reporting. 


3.  This  rule  does  not  contain  policies 
with  Federalism  impfications  sufficient 
to  warrant  preparation  of  a  FederaUsm 
assessment  tinder  E.O.  12612. 

4.  The  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  requiring  notice  of  proposed 
rulemaking,  the  opportimity  for  public 
participation,  and  a  delay  in  effective 
date,  are  inapplicable  because  this 
regulation  involves  a  military  and 
foreign  affairs  function  of  the  United 
States  (Sec.  5  U.S.C.  553(a)(1)).  Further, 
no  other  law  requires  that  a  notice  of 
proposed  rulemaking  and  an 
opportuiuty  for  public  comment  be 
given  for  this  interim  final  rule.  Because 
a  notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  are  not 
required  to  be  given  for  this  rule  under 
5  U.S.C.  or  by  any  other  law,  the 
requirements  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq. )  are 
not  applicable. 

However,  because  of  the  importance 
of  the  issues  raised  by  these  regulations, 
this  rule  is  issued  in  interim  form  and 
comments  will  be  considered  in  the 
development  of  final  regulations. 
Accordingly,  the  Department  of 
Commerce  encourages  interested 
persons  who  wish  to  comment  to  do  so 
at  the  earliest  possible  time  to  permit 
the  fullest  consideration  of  their  views. 

The  period  for  submission  of 
comments  will  close  March  1. 1999.  The 
Department  will  consider  all  comments 
received  before  the  close  of  the 
conunent  period  in  developing  final 
regulations.  Comments  received  after 
the  end  of  the  conunent  period  will  be 
considered  if  possible,  but  their 
consideration  cannot  be  assured.  The 
E)epartment  will  not  accept  public 
conunents  accompanied  by  a  request 
that  a  part  or  all  of  the  material  be 
treated  confidentially  because  of  its 
business  proprietary  nature  or  for  any 
other  reason.  The  Department  will 
return  such  conunents  and  materials  to 
the  persons  submitting  the  comments 
and  will  not  consider  them  in  the 
development  of  final  regulations.  All 
pubUc  comments  on  these  regulations 
will  be  a  matter  of  pubUc  record  and 
will  be  available  for  public  inspection 
and  copying.  In  the  interest  of  acciuracy 
and  completeness,  the  Department 
requires  comments  in  written  form. 
Comments  should  be  provided  with  5 
copies. 

Oral  conunents  must  be  followed  by 
written  memoranda,  which  will  also  be 
a  matter  of  public  record  and  will  be 
available  for  public  review  and  copying. 

The  pubUc  record  concerning  these 
regulations  will  be  maintained  in  the 
Bureau  of  Export  Administration 
Freedom  of  Information  Records 
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Inspection  Facility,  Room  4525, 
Department  of  Commerce,  14th  Street 
and  Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20230.  Records  in  this 
&cility,  including  written  public 
comments  and  memoranda 
summarizing  the  substance  of  oral 
communications,  may  be  inspected  and 
copied  in  accordance  with  regulations 
published  in  part  4  of  Title  15  of  the 
Code  of  Federal  Regulations. 
Information  about  the  inspection  and 
copying  of  records  at  the  faciUty  may  be 
obtained  from  Henry  Gaston,  Bureau  of 
Export  Administration  Freedom  of 
Information  OfEicer,  at  the  above 
address  or  by  calling  (202)  482-0500. 

The  reporting  burden  for  this 
collection  is  estimated  to  be 
approximately  815  hours,  including  the 
time  for  gathering  and  maintaining  the 
data  needed  for  completing  and 
reviewing  the  collection  of  information. 
Comments  are  invited  on:  (a)  whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utiUty;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
propc«ed  collection  of  information:  (c) 
ways  to  enhance  the  quaUty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
biuden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Comments  regarding  these 
burden  estimates  or  any  other  aspect  of 
the  collection  of  information,  including 
suggestions  for  reducing  the  burdens, 
should  be  forward  to  Nancy  Crowe, 
Regulatory  Policy  Division.  OfBce  of 
Exporter  Services,  Bureau  of  Export 
Administration,  Department  of 
Commerce,  P.O.  Box  273,  Washington, 
p.C.  20044,  and  David  Rostker,  OfBce  of 
Management  and  Budget,  OMB/OIRA, 
725  17th  Street,  NW,  NEOB  Rm. 
10202,Washington,  D.C.  20503. 

List  of  Subjects 

15  CFR  Parts  740  and  743 

Administrative  practice  and 
>rocedure.  Exports,  Foreign  trade, 
^porting  and  recordkeeping 
requirements. 

15  CFR  Parts  742.  772  and  774 

Exports,  foreign  trade. 

Accordingly,  15  CFR  Chapter  7, 
Subchapter  C,  is  amended  as  follows: 

1.  The  authority  citation  for  15  CFR 
)arts  740  and  772  continues  to  read  as 
bllows: 

Audiority:  50  U.S.Q  app.  2401  et  seq.;  50 
J.S.C  1701  etseq.;  E.0. 12924,  59  PR  43437, 


3  CFR,  1994  Comp.,  p.  917;  Executive  Order 
13026  (November  15. 1996, 61  FR  58767); 
Notice  of  August  17, 1998  (63  FR  55121. 
August  17, 1998). 

2.  The  authority  citation  for  15  CFR 
part  742  continues  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C  1701  et  seq.;  18  U.S.C.  2510  etseq.; 
22  U.S.C.  3201  et  seq.;  42  U.S.C  2139a;  E.O. 
12058, 43  FR  20947,  3  CFR.  1978  Comp..  p. 
179:  E.0. 12851.  3  CFR.  1993  Comp..  p.  608; 
E.0. 12924.  59  FR  43437.  3  CFR.  1994  Comp.. 
p.  917;  E.0. 12938.  3  CFR.  1994  Comp.,  p. 
950;  E.0. 13020,  3  CFR.  1996  Comp.  p.  219; 
E.0. 13026, 3  CFR.  1996  Comp..  p.  228; 
Notice  of  August  17. 1998  (63  FR  55121, 
August  17, 1998). 

3.  The  authority  citation  for  15  CFR 
part  743  continues  to  read  as  follows: 

Autiwrity:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C.  1701  et  seq.;  E.O.  12924.  59  FR  43437. 
3  CFR.  1994  Comp.,  p.  917;  Notice  of  August 
17. 1998  (63  FR  55121.  August  17, 1998). 

4.  The  authority  citation  for  15  CFR 
part  774  continues  to  read  as  follows: 

AutliorHjr:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C  1701  etseq.;  10  U.S.C.  7420;  10  U.S.C 
7430(e);  18  U.S.C  2510  et  seq.;  22  U.S.C 
287c;  22  U.S.C  3201  et  seq.;  22  U.S.C  6004; 
Sec  201,  Pub.  L.  104-58, 109  Stat  557  (30 
U.S.C  185(8));  30  U.S.C  185(u);  42  U.S.C 
2139a;  42  U.S.C  6212;  43  U.S.C  1354;  46 
U.S.C  app.  466c;  50  U.S.C  app.  5;  E.O. 
12924,  59  FR  43437.  3  CFR.  1994  Comp..  p. 
917;  Executive  Order  13026  (November  15, 
1996.  61  FR  58767);  Notice  of  August  17. 
1998  (63  FR  55121.  August  17. 1998).    . 

PART  740-CAMENDED] 

5.  Section  740.8  is  amended: 

a.  By  revising  the  section  title; 

b.  By  revising  paragraph  (b); 

c.  By  removing  paragraph  (d);  and 

d.  By  redesignating  paragraph  (e)  as 
paragraph  (d)  to  read  as  follows: 

S  740.8    Key  managanMfit  infrastructure 
(KIM) 

(a)  •  •  •• 

(b)  Eligible  commodities  and  software. 
(1)  Recovery  encryption  commodities 
and  software  of  any  key  length 
controlled  under  ECCNs  5A002  and 
5D002  that  have  been  classified  after  a 
technical  review  through  a  classification 
request.  Key  escrow  and  key  recovery 
commodities  and  software  must  meet 
the  criteria  identified  in  Supplement 
No.  4  to  part  742  of  the  EAR. 

(2)  For  such  classification  requests, 
indicate  "License  Exception  KNfl"  in 
block  9  on  Form  BXA-748P.  Submit  the 
ori^nal  request  to  BXA  in  accordance 
with  §  748.3  of  the  EAR  and  send  a  copy 
of  the  request  to: 

Attn:  KMI  Encryption  Request  Coordinator. 
P.O.  Box  246,  Annapolis  )unction,  MD 
20701-0246 


6.  Part  740  is  amended  by  adding  a 
new  %  740.17  to  read  as  follows: 

f740Ll7    Encryption  eommodWM  and 
■oftww  (EHC). 

(a)  Exports  and  reexports  of 
encryption  commodities  and  software  to 
all  destinations  except  Cuba,  Imn,  Imq, 
Libya,  North  Korea,  Sudan  and  Syria. 

(1)  Financial-specific  encryption 
commodities  and  software  of  any  key 
/enet/i. 

(i)  Scope.  You  may  export  and 
reexport  financial-specific  encryption 
commodities  and  software  (which  are 
not  eligible  under  the  provisions  of 
License  Exception  TSU  for  mass  market 
software  such  as  SET  or  similar 
protocols)  of  any  key  length  that  are 
restricted  by  design  (e.g.,  highly  field- 
formatted  with  validation  procedures, 
and  not  easily  diverted  to  other  end- 
uses)  for  financial  applications  to  seciue 
financial  communications/transactions 
for  end-uses  such  as  financial  transfers, 
or  electronic  commerce. 

(ii)  Eligible  commodities  and 
software.  Encryption  commodities  and 
software  of  any  key  length  classified 
under  ECCNs  5A002  and  5D002  after  a 
technical  review  (see  paragraph  (c)  of 
this  section).  These  commodities  and 
software  must  be  specifically  designed 
and  limited  for  use  in  the  processing  of 
electronic  financial  (commerce) 
transactions,  which  implements 
cryptography  in  specifically  delineated 
fields  such  as  merchant's  identification, 
the  customer's  identification  and 
address,  the  merchandise  purchased 
and  the  payment  mechanism.  It  does  not 
allow  for  encryption  of  data,  text  or 
other  media  except  as  directly  related  to 
these  elements  of  the  electronic 
transaction  to  support  financial 
communications/transactions. 
Notwithstanding  the  provisions  of 
paragraph  (c)(2)  of  this  section, 
financial-specific  commodities  and 
software  that  were  made  eligible  for 
License  Exception  KMI  after  a  technical 
review  prior  to  December  31, 1998,  are 
now  eligible  for  export  and  reexport 
under  License  Exception  ENC  under  the 
provisions  of  this  paragraph  (a)(1). 

(iii)  Eligible  destinations.  Upon 
approval  of  your  classification  request, 
you  may  export  and  reexport  under 
License  Exception  ENC  financial- 
specific  encryption  commodities  and 
software,  as  defined  in  this  paragraph 
(a)(1),  of  any  key  length  to  all 
destinations  except  Cuba,  Iran,  Iraq, 
Libya.  North  Korea.  Sudan  and  Syria. 

(iv)  Reporting  requirements.  There  are 
no  reporting  requirements. 

(2)  Encryption  commodities  and 
software  of  any  key  length  for  U.  S. 
subsidiaries,  (i)  Scope.  You  may  export 
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and  reexport  encryption  commodities 
and  software  of  any  key  length  under 
License  Exception  ENC  to  U.S. 
subsidiaries  (as  defined  in  part  772  of 
the  EAR)  subject  to  the  conditions  of 
this  paragraph  (a)(2).  Note  that 
distributors,  resellers  or  other  entities 
that  are  not  manufacturers  of  the 
encryption  commodities  and  software 
are  permitted  to  use  License  Exception 
ENC  for  U.S.  subsidiaries  only  in 
instances  where  the  export  or  reexport 
meets  the  terms  and  conditions  of  this 
paragraph  (a)(2). 

{ii]  Eligible  commodities  and 
software.  Encryption  commodities, 
software  and  technology  of  any  key 
length  classified  under  ECCNs  5A002, 
5EX)02  and  5E002  after  a  technical 
review  (see  paragraph  (c)  of  this 
section).  This  includes  encryption 
chips,  integrated  circuits,  toolkits, 
executable  or  linkable  modules,  soiuce 
code  and  technology  to  U.S.  subsidiaries 
for  internal  company  proprietary  use, 
including  the  development  of  new 
products. 

(iii)  Eligible  destinations;  retransfers. 
You  may  export  and  reexport  under 
License  Exception  ENC  encryption 
commodities,  software  and  technology 
of  any  key  length  to  U.S.  subsidiaries  for 
internal  company  proprietary  use, 
including  the  development  of  new 
products,  in  all  destinations  except 
Cuba,  Iran,  Iraq,  Libya,  North  Korea, 
Sudan  and  Syria.  All  items  developed 
using  U.S.  encryption  commodities, 
software  and  technology  are  subject  to 
the  EAR.  For  exports  and  reexports  to 
strategic  partners  of  U.S.  companies  (as 
defined  in  part  772)  see  §  742.15(b)(8)  of 
the  EAR  Retransfers  to  other  end-users 
or  end-uses  are  prohibited  without  prior 
authorization. 

(iv)  Reporting  requirements.  There  are 
no  reporting  requirements. 

(3)  Encryption  commodities, 
including  mass  market  and  non-mass 
market,  and  non-mass  market 
encryption  software  incorporating 
symmetric  algorithms  with  key  lengths 
up  to  and  including  56-bits,  such  as  DES 
or  equivalent,  (i)  Scope.  You  may  export 
and  reexport  encryption  commodities, 
including  mass  market  and  non-mass 
market  commodities,  and  non-mass 
market  software  with  key  lengths  up  to 
and  including  56-bits,  such  as  DES  or 
equivalent,  imder  License  Exception 
ENC  subject  to  the  conditions  of  this 
paragraph  (a)(3).  For  information 
concerning  the  technical  review  of 
encryption  mass  market  commodities 
and  mass  market  software  refer  to 
§  742.15(b)(1)  of  the  EAR.  Note  that 
encryption  mass  market  software 
remains  ehgible  imder  License 
Exception  TSU. 


(ii)  Eligible  commodities  and 
software.  (A)  Mass  market  and  non-mass 
market  encryption  commodities  and 
non-mass  market  software  having 
symmetric  algorithms  with  key  lengths 
up  to  and  including  56-bits,  such  as  DES 
or  equivalent  (such  as  RC2,  RC4,  RC5, 
and  CAST)  which  are  classified  as  a 
result  of  a  technical  review  (see 
paragraph  (c)  of  this  section).  The 
commodity  or  software  must  not  allow 
the  alteration  of  the  cryptographic 
functionality  by  the  user  or  any  other 
program.  Encryption  chips,  integrated 
circuits,  toolkits  and  executable  or 
linkable  modules  are  not  authorized  for 
export  under  the  provisions  of 
paragraph  (a)(3). 

(B)(2)  For  mass  market  and  non-mass 
market  encryption  commodities  and 
non-mass  market  encryption  software, 
exporters  of  40-bit  or  less  encryption 
commodities  and  software  which  have 
been  made  eUgible  for  License 
Exception  KMI  or  License  Exception 
TSU  or  have  been  licensed  for  export 
under  an  Encryption  Licensing 
Arrangement  or  a  license  prior  to 
December  31. 1998,  will  bie  permitted  to 
export  and  reexport  these  commodities 
and  software  under  Ucense  exception 
ENC  with  increased  key  lengths  up  to 
and  including  56-bits  for  the 
confidentiality  algorithm,  vsrith  key 
exchange  mechanisms  including 
symmetric  algorithms  with  the  same  or 
double  key  length  authorized  for  the 
qgnfidentiality  algorithm,  and 
asymmetric  algorithms  for  key  exchange 
with  key  space  of  512,  768  or  up  to  and 
including  1024  bits  without  an 
additional  technical  review,  provided 
that  there  is  no  other  change  in 
cryptographic  functionality.  Exporters 
must  certify  to  BXA  that  the  only 
change  to  the  encryption  is  the  increase 
in  the  key  length  for  the  confidentiality 
algorithm,  the  asymmetric  or  symmetric 
key  exchange  algorithms  and  that  there 
is  no  other  change  in  cryptographic 
functionality.  Such  certifications  must 
be  in  the  form  of  a  letter  from  senior 
corporate  management  and  include  the 
original  authorization  number  issued  by 
BXA,  the  date  of  issuance  and  the 
information  identified  in  paragraphs 
(a)(2)  (iii)  throught  (v)  of  Supplement 
No.  6  to  part  742  of  the  EAR.  (If  tiiis 
information  was  submitted  previously, 
then  only  identify  the  modifications.) 
BXA  must  receive  such  certification  by 
March  31, 1999,  and  prior  to  any  export 
of  such  upgraded  product. 
(2)  The  certification  should  be  sent  to: 

Oftice  of  Strategic  Trade  and  Foreign  Policy 
Controls,  Bureau  of  Export  Administration, 
Department  of  Commerce,  14th  Street  and 
Pennsylvania  Ave.,  NW..  Room  2705, 


Washington,  DC  20230,  Attn:  Encryption 
Upgrade 

[3]  A  copy  of  the  certification  should 
be  sent  to: 

Attn:  ENC  Encryption  Request  Coordinator, 
P.O.  Box  246,  Annapolis  Junction,  MD 
20701-0246 

(C)  After  March  31, 1999,  any  increase 
(upgrade)  in  the  confidentiality 
algorithm  and  the  key  exchange 
algorithm  must  be  reviewed  by  BXA 
through  a  classification  request  (see 
§  748.3  of  the  EAR).  In  Block  9  of  form 
BXA-748P,  indicate  "Key  Length 
Upgrade." 

(iii)  Eligible  destinations.  License 
Exception  ENC  is  available  for  exports 
and  reexports  of  encryption 
commodities  and  software  with  key 
length  up  to  and  including  56-bits,  such 
as  DES  or  equivalent  to  all  destinations 
except  Cuba,  Iran,  Iraq,  Libya,  North 
Korea,  Sudan  and  Syria. 

(iv)  Reporting  requirements.  See 
paragraph  (d)  of  this  section  for 
reporting  requirements. 

(b)  Exports  and  reexports  of  certain 
encryption  commodities  and  software  to 
countries  listed  in  Supplement  No.  3  to 
part  740  of  the  EAR.  (1)  General  purpose 
encryption  commodities  and  software  of 
any  key  length  for  use  by  banks/ 
financial  institutions,  (i)  Scope.  You 
may  export  and  reexport  general 
purpose,  non-voice  encryption 
commodities  and  software  of  any  key 
length  to  banks  and  financial 
institutions  (as  defined  in  part  772  of 
the  EAR)  in  specified  destinations, 
subject  to  the  conditions  of  this 
paragraph  (b)(1).  Note  that  distributors, 
resellers  or  other  entities  who  are  not 
manufacturers  of  the  encryption 
commodities  and  software  are  permitted 
to  use  License  Exception  ENC  for  banks 
and  financial  institutions  only  in 
instances  where  the  export  or  reexport 
meets  the  terms  and  conditions  of  this 
paragraph  (b)(1). 

[ii]  Eligible  commodities  and 
software.  General  purpose,  non-voice 
encryption  commodities  and  software  of 
any  key  length  classified  under  ECCNs 
5A002  and  5D002  after  a  technical 
review  (see  paragraph  (c)  of  this 
section).  Note  that  software  and 
commodities  that  have  already  been 
approved  under  an  Encryption 
Licensing  Arrangement  to  banks  and 
financial  institutions  in  specified 
countries  may  now  be  exported  or 
reexported  to  other  banks  and  financial 
institutions  in  those  countries  under  the 
same  Encryption  Licensing 
Arrangement. 

(iii)  Eligible  destinations;  retransfers. 
Upon  approval  of  your  classification 
request,  you  may  export  and  reexport 
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under  License  Exception  ENC  general 
purpose,  non-voice  encryption 
commodities  and  software,  as  defined  in 
this  paragraph  (b)(1),  of  any  key  length 
to  banks  and  financial  institutions  in  all 
destinations  Usted  in  Supplement  No.  3 
to  this  part  and  to  branches  of  such 
banks  and  financial  institutions 
wherever  estabUshed,  except  Cuba.  Iran, 
Iraq.  Libya.  North  Korea.  Sudan  and 
Syria.  End-use  is  limited  to  secure 
business  financial  communications  or 
transactions  and  financial 
communications/transactions  between 
the  bank  and/or  financial  institution 
and  its  customers.  No  customer  to 
customer  commimications  or 
transactions  are  allowed.  Retransfers  to 
other  end-users  or  end-uses  are 
prohibited  without  prior  authorization. 

(iv)  Reporting  requirements.  There  are 
no  reporting  requirements. 

(2)  Health  and  medical  end-users,  (i) 
Scope.  You  may  export  and  reexport 
encryption  commodities  and  software  of 
any  key  length  under  License  Exception 
ENC  to  health  and  medical  end-users  (as 
defined  in  part  772  of  the  EAR)  in 
specified  destinations,  subject  to  the 
conditions  of  this  paragraph  (b)(2).  Note 
that  distributors,  resellers  or  other 
entities  who  are  not  manufacturers  of 
the  encryption  commodities  and 
software  are  permitted  to  use  License 
Exception  ENC  for  health  and  medical 
end-users  only  in  instances  where  the 
export  or  reexport  meets  the  terms  and 
conditions  of  this  paragraph  (b)(2). 

(ii)  Eligible  commodities  and 
software.  Encryption  commodities  and 
software  of  any  key  length  classified 
under  ECCNs  5A0O2  and  5D002  after  a 
technical  review  (see  paragraph  (c)  of 
this  section). 

(iii)  Eligible  destinations;  retransfers. 
You  may  export  and  reexport  imder 
License  Exception  ENC  encryption 
x>mmodities  and  software  of  any  key 
length  to  health  and  medical  end-users 
In  all  destinations  listed  in  Supplement 
Mo.  3  to  this  part.  Non-U.S.  biodiemical 
md  pharmaceutical  manufacturers,  and 
non-U.S.  miUtary  health  and  medical 
sntities  are  not  eligible  tn  receive 
Bncryption  commodities  and  software 
imder  License  Exception  ENC  (see 
)  742.15  of  the  EAR  for  licensing 
nformation  on  these  end-users,  as  well 
IS  additional  coimtries).  End-use  is 
imited  to  securing  health  and  medical 
ransactions  to  health  and  medical  end- 
isers.  No  customer  to  customer 
xmununications  or  transactions  are 
dlowed.  Retransfers  to  other  end-users 
>r  end-uses  are  prohibited  without  prior 
i  luthorization. 

(iv)  Reporting  requirements.  See 
laragraph  (d)  of  this  section  for 


reporting  requirements  for  exports 
under  this  License  Exception. 

(3)  Encryption  commodities  and 
software  of  any  key  length  for  on-line 
merchants,  (i)  Scope.  You  may  export 
and  reexport  encryption  commodities 
and  software  of  any  key  length  undw 
License  Exception  ENC  to  on-line 
merchants  (as  defined  in  part  772  of  the 
EAR)  in  specified  destinations,  subject 
to  the  conditions  of  this  paragraph 
(b)(3).  End-use  is  limited  to:  the 
purchase  or  sale  of  goods  and  software; 
and  services  conne^ed  with  the 
purchase  or  sale  of  goods  and  software 
including  interactions  between 
purchasers  and  sellers  necessary  for 
ordering,  payment  and  deUvery  of  goods 
and  software.  No  other  end-uses  or 
customer  to  customer  communications 
or  transactions  are  allowed.  Foreign  on- 
line merchants  or  their  separate 
business  imits  (as  defined  in  part  772  of 
the  EAR)  who  are  engaged  in  the 
manufactiuing  and  distribution  of  items 
or  services  controlled  on  the  U.S. 
Munitions  List  are  excluded.  Foreign 
government  end-users  are  also  excluded 
from  this  License  Exception.  Note  that 
distributors,  resellers  or  other  entities 
who  are  not  manufacturers  of  the 
encr)rption  commodities  and  software 
are  permitted  to  use  License  Exception 
ENC  for  on-line  merchants  only  in 
instances  where  the  export  or  reexport 
meets  the  terms  and  conditions  of  this 
paragraph  (b)(3). 

iii)  Eligible  commodities  and 
software.  Encryption  commodities  and 
software  of  any  key  length  classified 
under  ECCNs  5A002  and  5D002  after  a 
technical  review  (see  paragraph  (c)  of 
this  section).  Such  commodities  and 
software  must  be  limited  to  client-server 
apphcations  (e.g.  Secure  Socket  Layer 
(SSL)  based  apphcations)  or 
applications  specially  designed  for  on- 
line transactions  for  the  purchase  or  sale 
of  goods  and  software;  and  services 
connected  with  the  purchase  or  sale  of 
goods  and  software,  including 
interactions  between  purchasers  and 
sellers  necessary  for  ordering,  payment 
and  deUvery  of  goods  and  software. 
Notwithstanding  the  provisions  of 
paragraph  (c)(2)  of  this  section, 
commodities  and  software  that  were 
eligible  for  export  to  on-line  merchants 
under  an  Encryption  Licensing 
Arrangement  or  hcense  prior  to 
December  31, 1998.  are  now  eUgible  for 
export  and  reexport  under  License 
Exception  ENC  under  the  provisions  of 
this  paragraph  (b)(3). 

(iii)  £7igjo/e  destinations:  retransfers. 
You  may  export  and  reexport 
encryption  commodities  and  software 
under  License  Exception  ENC  to  on-Une 
merchants  in  all  destinations  Usted  in 


Supplement  No.  3  to  this  part,  except  to 
foreign  on-line  merchants  or  their 
separate  business  units  who  are  engaged 
in  the  manufactiuing  and  distribution  of 
items  or  services  controlled  on  the  U.S. 
Munitions  List  Retransfers  to  other  end- 
users  or  end-uses  are  prohibited  without 
prior  authorization. 

(iv)  Reporting  requirements.  See 
paragraph  (d)  of  this  section  for 
reporting  requirements  for  exptorts 
imder  tMs  License  Exception. 

(c)  Technical  review  to  determine 
eligibility  for  License  Exception  ENC.  (1) 
You  may  initiate  a  technical  review 
required  by  paragraph  (a)  or  (b)  of  this 
section  by  submitting  a  classification 
request  for  your  product  in  accordance 
with  the  provisions  of  §  748.3(b)  of  the 
EAR.  Indicate  "License  Exception  ENC" 
in  Block  9:  Special  purpose,  on  form 
BXA-748P.  Submit  the  original  request 
to  BXA  in  accordance  with  §  748.3  of 
the  EAR  and  send  a  copy  of  the  request 
to: 

Attn:  ENC  Encryption  Request  Coordinator, 
P.O.  Box  246,  Annapolis  Junction.  MD 
20701-0246 

(2)  Commodities  and  software  that 
have  been  made  eUgible  for  License 
Exception  TSU  or  KMI  or  which  have 
been  approved  for  export  under  an 
Encryption  Licensing  Arrangement  or  a  ' 
Ucense  prior  to  December  31.  1998  are 
ehgible  for  export  and  reexport  under 
all  paragraphs  of  License  Exception 
ENC,  except  paragraphs  (a)(1)  and  (b)(3) 
of  this  section,  without  an  additional 
technical  review,  provided  that  the 
export  or  reexport  meets  all  the  terms    • 
and  conditions  of  this  License 
Exception.  For  all  other  commodities 
and  software,  a  technical  review  will 
determine  eligibihty  for  License 
Exception  ENC  by  reviewing  the 
confidentiahty  algorithm,  key  space, 
and  key  exchange  mechanism. 

(3)  For  export  and  reexport  of 
encryption  commodities  and  software 
under  paragraph  (a)(3)  of  this  section, 
examples  of  eligible  key  exchange 
mechanisms  include,  but  are  not  limited 
to,  symmetric  algorithms  with  the  same 
or  double  the  key  length  authorized  for 
the  confidentiahty  algorithm, 
asymmetric  algorithms  with  key  space 
of  512.  768  or  up  to  and  including  1024 
bits,  proprietary  key  exchange 
mechanisms,  or  others. 

(4)  For  export  and  reexport  of 
encryption  commodities  and  software 
under  paragraph  (b)(3)  of  the  License 
Exception  ENC.  exporters,  in  order  to 
expedite  review  of  the  classification, 
should  submit,  as  appUcable,  the 
following  types  of  information  to 
support  the  classification  request: 
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(i)  Information  describing  how  the 
product  is  limited  to  a  client-server 
appUcation  or  application  specially 
designed  or  tailored  to  the  conditions 
outlined  in  the  License  Exception; 

(ii)  Information  describing  the  end- 
user  environment  to  which  the 
application  will  be  limited; 

(iii)  Information  explaining  bow  the 
product  will  not  permit  customer-to- 
ctistomer  communicaticms  or 
transactions  above  56-bits; 

(iv)  Information  on  the  process  by 
which  the  merchant(s)  or  appUcation 
will  Umit  access  to  authorized  users:  or 

(v)  Details  of  the  encryption  system, 
including  how  it  is  Umited  to  the 
application  or  cannot  be  diverted  to 
other  end-uses. 

(d)  Reporting  requirements.  (1)  You 
must  provide  to  BXA  the  names  and 
addresses  for  exports  to  the  following 
end-users: 

(i)  All  military  and  government  end- 
users  for  non-mass  market  commodities 
and  non-mass  market  software  exports 
authorized  under  paragraph  (a)(3)  of  this 
section: 

(ii)  All  health  and  medical  end-users 
for  exports  authorized  under  paragraph 
(b)(2)  of  this  section,  and 

(iii)  All  foreign  on-line  merchants  for 
exports  authorized  imder  paragraph 
(b)(3)  of  this  section. 

(2)  You  must  submit  reports  no  later 
than  February  1  and  no  later  than 
August  1  of  any  given  year.  Specifically, 
the  report  must  identify  the  end-user 
name  and  address  and  country  of 
ultimate  destination,  as  well  as  the 
classification  or  other  authorization 
number.  Send  the  report  to  the 
following  address: 

Office  of  Strategic  Trade  and  Foreign  Policy 
Controls,  Bureau  of  Export  Administration, 
Department  of  Commerce,  14th  Street  and 
Pennsylvania  Ave.,  N.W.,  Room  2705, 
Washington,  D.C  20230.  Attn:  Encryption 
Reports 

7.  Supplement  No.  3  is  revised  to  read 
as  follows: 

Supplement  No.  3  to  Part  740 — Countries 

EUgible  To  Receive  General  Purpose 

Encryption  Conunodities  and  Software 


Anguilla* 

Finland** 

Antigua* 

Argentina* 

Aruba* 

France** 

Germany** 

Greece* 

Austria** 

Australia** 

Bahamas* 

Hong  Kong 

Hungary* 

Iceland** 

Barbados* 

Ireland** 

Belgium** 

Brazil* 

Canada** 

Croatia 

Czech  Republic* 

Denmark** 

Italy** 

Japan** 

Kenya* 

Luxembourg** 

Monaco* 

The  Netherlands 

Dominica* 

New  Zealand** 

Ecuador* 

Norway** 

Poland* 

Portugal** 

St.  Kitts  &  Nevis* 

St.  Vincent/Grenadines* 

Seychelles* 

Singapore 

Spain** 


Sweden** 

Switzerland** 

Trinidad  &  Tol>ago* 

Turkey* 

Uruguay* 

United  Kingdom** 

United  States** 


'Commercial  entities  and  their  branches 
located  in  these  countries  or  any  country 
listed  in  this  Supplement  and  designated 
with  one  or  two  asterisks  are  eligible  to 
receive  "recoverable"  encryption 
conunodities  and  software  of  any  key  length 
for  internal  company  proprietary  use.  See 
§  742.15(b)(7)  of  the  EAR. 

* 'Commercial  entities  headquartered  in 
these  countries  and  their  branches  wherever 
located  (except  Cuba,  Iran,  Iraq,  Libya,  North 
Korea,  Sudan  and  Syria)  are  eligible  to 
receive  "recoverable"  encryption 
commodities  and  software  of  any  key  length 
for  internal  company  proprietary  use.  See 
§  742.15(b)(7)  of  the  EAR. 

PART  742— {AMENDED] 

8.  Section  742.15  is  amended: 

a.  By  revising  the  first  sentence  of 
paragraph  (a); 

b.  By  revising  the  phrase 
"Supplements  No.  4,  No.  5  and  No.  7" 
in  the  introductory  paragraph  (b)  to  read 
"Supplement  No.  4"; 

c.  By  revising  the  phrase  "encryption 
software"  in  the  title  to  paragraph  (b)(1) 
to  read  "encryption  commodities  and 
software"; 

d.  By  revising  paragraph  (b)(l)(i); 

e.  By  adding  new  paragraphs  (b)(l)(iii) 
and  (b)(l)(iv): 

f.  By  revising  paragraph  (b)(2); 

g.  By  removing  paragraph  (b)(3); 

h.  By  redesignating  paragraphs  (b)(4) 
and  (5)  as  (b)(3)  and  (4): 

i.  By  revising  newly  redesignated 
paragraphs  (b)(3): 

j.  By  revising  the  heading  of  newly 
redesignated  paragraph  (b)(4); 

k.  By  removing  the  phrase  "non- 
recoverable"  in  the  first  sentence  of 
newly  redesignated  paragraph  (b)(4). 

1.  By  revising  the  phrase  "xmder 
License  Exception  KMI  (see  §  740.8  of 
the  EAR)"  in  newly  redesignated 
paragraph  (b)(4)  to  read  "License 
Exception  ENC  (see  §  740.17(a)(1)  of  the 
EAR)"; 

m.  By  redesignating  paragraph  (b)(6) 
and  (7)  as  (b)(8)  and  (9); 

n.  By  adding  new  paragraphs  (b)(5), 
(6)  and  (7);  and 

o.  By  adding  a  new  paragraph 
(b)(8)(iii)  to  read  as  follows: 

§742.15    Encryption  items. 

***** 

(a)  Licenses  are  required  for  exports 
and  reexports  to  all  destinations,  except 
Canada,  for  items  controlled  under 
ECCNs  having  an  "EI"  (for  "encryption 
items")  under  the  "Control(s)" 
paragraph.  •  *  * 


(I)*** 

(i)  Consistent  with  E.0. 13026  of 
November  15, 1996  (61  FR  58767), 
certain  encryption  software  that  was 
transferred  from  the  U.S.  Munitions  List 
to  the  Commerce  Control  List  pursuant 
to  the  Presidential  Memorandum  of 
November  15, 1996,  may  be  released 
from  EI  controls  and  thereby  made 
eligible  for  mass  market  treatment  after 
a  technical  review.  Further,  certain 
encryption  commodities  may  be 
released  from  EI  controls  and  thereby 
made  eligible  for  mass  market  treatment 
after  a  technical  review.  To  determine 
eligibility  for  mass  market  treatment, 
exporters  must  submit  a  classification 
request  to  BXA.  56-bit  mass  market 
encryption  commodities  and  software 
using  RC2,  RC4,  RC5.  DES  or  CAST,  and 
key  exchange  mechanisms  including,    - 
but  not  limited  to,  symmetric  algorithms 
with  the  same  or  double  the  key  length 
authorized  for  the  confidentiality 
algorithm,  asymmetric  algorithms  with 
key  space  of  512,  768  or  up  to  and 
including  1024  bits,  proprietary  key 
exchange  mechanisms,  or  others,  may 
be  eligible  for  a  7-day  review  process, 
and  company  proprietary  commodities 
and  software  implementations  may  be 
eligible  for  15-day  processing.  Refer  to 
Supplement  No.  6  to  part  742  and 
§  748.3(b)(3)  of  the  EAR  for  additional 
information.  Note  that  the  technical 
review  is  for  a  determination  to  release 
encryption  commodities  and  software  in 
object  code  only  unless  otherwise 
specifically  requested.  Exporters 
requesting  release  of  the  source  code 
should  refer  to  paragraph  (b)(3)(v)(E)  of 
Supplement  No.  6  to  part  742. 

(li)  *  *  * 

(iii)  If  after  a  technical  review,  BXA 

determines  that  the  encryption 
commodity  is  released  fit)m  EI  controls, 
the  commodity  is  eligible  for  export 
imder  License  Exception  ENC  and  all 
provisions  of  the  EAR  applicable  to 
other  commodities.  However,  if  BXA 
determines  that  the  commodity  is  not 
released  from  EI  controls,  and  no 
License  Exception  applies,  a  license  is 
required  for  export  and  reexport  to  all 
destinations,  except  Canada,  and  license 
applications  will  be  considered  on  a 
case-by-case  basis. 

(iv)  Mass-market  encryption  software 
that  has  already  been  classified  after  a 
technical  review  and  that  has  been 
released  from  EI  controls  under  the 
provisions  of  this  paragraph  (b)(1)  will 
be  permitted  for  export  and  reexport 
under  license  exception  TSU  with 
increases  of  56-bits  for  the 
confidentiality  algorithm,  the  same  or 
double  the  key  length  authorized  for  the 
confidentiality  algorithm  for  symmetric 


ilgorithms  for  key  exchange 
mechanisms  and  with  key  spaces  of  512, 
768  or  up  to  and  including  1024  bits  for 
isymmetric  algorithms  for  key  exchange 
Mrithout  an  additional  technical  review, 
provided  that  there  is  no  other  change 
n  the  cryptographic  functionality. 
Sxporters  must  notify  BXA  in  writing  of 
the  increase  in  the  key  length  for  the 
confidentiality  algorithm,  the 
isymmetric  or  symmetric  key  exchange 
ilgorithihs,  and  include  the  original 
luthorization  number  issued  by  BXA 
md  the  information  identified  in 
)aragraphs  (a)(2)(iii)  through  (v)  of 
Supplement  No.  6  to  part  742  of  the 
JAR  (if  this  information  was  submitted 
ireviously,  then  only  identify  the 
nodifications).  BXA  must  receive  such 
lotification  by  March  31, 1999. 

(A)  The  notification  should  be  sent  to: 

Office  of  Strategic  Trade  and  Foreign  Policy 
Controls,  Bureau  of  Export  Administration, 
Department  of  Commerce,  14th  Street  and 
Pennsylvania  Ave.,  N.W.,  Room  2705, 
Washington,  D.C.  20230,  Attn:  Encryption 
Upgrade 

(B)  A  copy  of  the  certification  should 
le  sent  to: 

Vttn:  ENC  Encryption  Request  Coordinator, 
P.O.  Box  246,  Annapolis  Junction,  MD 
20701-0246 

(2)  Key  escrow  and  key  recovery 
mcryption  commodities  and  software. 
I  i^rtain  recovery  encryption 
;ommodities  and  software  of  any  key 
ength  that  are  classified  imder  ECCNs 
iA002  and  5D002  after  a  technical 
1  eview  are  eligible  for  export  and 
1  eexport  imder  License  Exception  KMI. 
:  »ee  §  740.8(b)(1)  of  the  EAR  for 
:  nformation  on  additional  eligibility 

n[uirements. 
3)  General  purpose  encryption 
I  ^mmodities  and  software  of  any  key 
1  ength  for  use  by  banks  and  financial 
1  nstitutions. 

(i)  Commodities  and  software  that 
^  vere  eligible  for  License  Exception  TSU 
<  (F  KMI  or  have  been  licensed  for  export 
If  reexport  under  an  Encryption 
jcensing  Arrangement  or  a  license 
irior  to  E)ecember  31, 1998,  are  now 
( ligible  for  export  and  reexport  under 
license  Exception  ENC  imder  the 
provisions  of  §  740.17(b)(1)  of  the  EAR. 

(ii)  For  exports  and  reexports  not 
i  ligible  imder  a  License  Exception, 
E  xports  and  reexports  of  general 
[  lurpose  non-voice  encryption 
c  ommodities  and  software  classified 
L  nder  ECCNs  5A002  and  5D002  of  any 
i  ey  length  will  generally  be  approved 
I  nder  an  Encryption  Licensing 
!/  irrangement  for  use  by  banks  and 
I  nancial  institutions  (as  defined  in  part 
}  72  of  the  EAR)  in  all  destinations 
3  Kcept  Cuba,  Iran,  Iraq,  Libya,  North 


Korea,  Sudan  and  Syria.  Applications 
for  such  commodities  and  software  will 
receive  favorable  consideration  when 
the  end-use  is  limited  to  secure  business 
financial  communications  or 
transactions  and  financial 
communications/transactions  between 
the  bank  and/or  financial  institution 
and  its  customers  provided  that  there 
are  no  concerns  about  the  country  or 
end-user.  No  customer  to  customer 
communications  or  transactions  are 
allowed. 

(iii)  Note  that  any  country  or  end-user 
prohibited  in  the  past  irom  receiving 
encryption  conunodities  and  software 
under  a  specific  Encryption  Licensing 
Arrangement  will  be  reviewed  on  a 
case-by-case  basis,  and  may  be 
considered  by  BXA  for  eligibility  under 
future  Encryption  Licensing 
Arrangement  requests. 

(iv)  Note  that  distributors,  resellers  or 
other  entities  who  are  not  manufacturers 
of  the  encryption  commodities  and 
software  are  permitted  to  use  an  existing 
Encryption  Licensing  Arrangement  for 
exports  and  reexports  of  these  products 
only  when  Encryption  Licensing 
Arrangement  has  been  granted  to  the 
manufacturer  and  the  export  and 
reexport  meets  the  terms  and  conditions 
of  thisparagraph  (b)(3). 

(v)  There  are  no  reporting 
requirements  for  exports  to  banks  and 
financial  institutions. 

(4)  Financial-specific  encryption 
items  of  any  key  length.*  *  * 

(5)  Encryption  commodities  and 
software  of  any  key  length  for  use  by 
health  andmedical  end-users,  (i) 
Conunodities  and  software  that  have 
been  classified  after  a  technical  review 
through  a  classification  request  or  have 
been  ficensed  for  export  under  an 
Encryption  Licensing  Arrangement  or  a 
license  are  eligible  for  export  and 
reexport  under  License  Exception  ENC 
to  health  and  medical  end-users  without 
an  additional  technical  review, 
provided  that  the  export  or  reexport 
meets  all  the  terms  and  conditions  of 
that  License  Exception.  See  §  740.17  of 
the  EAR.  Commodities  and  software  that 
were  eligible  for  License  Exception  TSU 
or  KMI  or  have  been  licensed  for  export 
or  reexport  under  an  Encryption 
Licensing  Arrangement  or  a  license 
prior  to  December  31, 1998,  are  now 
eUgible  for  export  and  reexport  under 
License  Exception  ENC  imder  the 
provisions  of  §  740.17(b)(2)  of  the  EAR. 

(ii)  For  exports  and  reexports  that  are 
not  eligible  imder  License  Exception 
ENC,  exports  and  reexports  of 
encryption  commodities  and  software 
classified  under  ECCNs  5A002  and 
5D002  of  any  key  length  will  generally 
be  approved  under  an  Encryption 


Licensing  Arrangement  for  use  by  health 
and  medical  end-users  (as  defined  in 
part  772  of  the  EAR)  in  all  destinations 
except  Cuba,  Iran,  Iraq,  Libya,  North 
Korea,  Sudan  and  Syria  except  for  non- 
U.S.  biochemical  and  pharmaceutical 
manufacturers  and  non-U.S.  military 
health  and  medical  entities.  No 
customer  to  customer  communications 
or  transactions  are  allowed. 

(iii)  Note  that  any  country  or  end-user 
prohibited  in  the  past  from  receiving 
encryption  commodities  and  software 
under  a  specific  Encryption  Licensing  ' 
Arrangement  will  be  reviewed  on  a 
case-by-case  basis,  and  may  be 
considered  by  BXA  for  eligibilify  under 
future  Encryption  Licensing 
Arrangement  requests. 

(iv)  Note  that  distributors,  resellers  or 
other  entities  who  are  not  manufacturers 
of  the  encryption  commodities  and 
software  are  permitted  to  use  an  existing 
Encryption  Licensing  Arrangement  for 
export.s  and  reexports  of  these  products 
only  when  Encryption  Licensing 
Arrangement  has  been  granted  to  the 
manufacturer  and  the  export  and 
reexport  meets  the  terms  and  conditions 
of  this  paragraph  (b)(5). 

(v)  You  must  submit  to  BXA  the  name 
and  address  of  the  end-user. 

(6)  Encryption  commodities  and 
software  of  any  key  length  for  on-line 
merchants,  (i)  Commodities  and 
software  that  were  eligible  for  export  to 
on-line  merchants  under  an  Encryption 
Licensing  Arrangement  prior  to 
December  31, 1998,  are  now  eligible  for 
export  and  reexport  under  License 
Exception  ENC  under  the  provisions  of 
§  740.17(b)(3). 

(ii)  Exports  and  reexports  of 
encryption  commodities  and  software 
classified  under  ECCNs  5A002  and 
5D002  of  any  key  length  which  are 
limited  to  client-server  applications 
(e.g.,  Secure  Socket  Layer  (SSL)  based 
appUcations)  or  applications  specially 
designed  for  on-line  transactions  for  the 
purchase  or  sale  of  goods  and  software 
will  be  permitted  under  an  Export 
Licensing  Arrangement  in  all 
destinations  except  Cuba,  Iran,  Iraq. 
Libya,  North  Korea,  Sudan  and  Syria  for 
use  by  foreign  on-Une  merchants  as 
defined  in  part  772  of  the  EAR.  End-use 
is  limited  to:  the  purchase  or  sale  of 
goods  and  software;  and  services 
connected  with  the  purchase  or  sale  of 
goods  and  software,  including 
interactions  between  purchasers  and 
sellers  necessary  for  ordering,  payment 
and  delivery  of  goods  and  software.  No 
other  end-uses  or  customer  to  customer 
communications  or  transactions  are 
allowed. 

(iii)  Applications  for  Encryption 
Licensing  Arrangements  for  on-line 
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merchants  will  generally  be  approved, 
except  for  foreign  on-line  merchants  or 
their  separate  business  imits  (as  defined 
in  part  772  of  the  EAR)  who  are  engaged 
in  the  manufacturing  and  distribution  of 
items  or  services  controlled  on  the  U.S. 
Munitions  List.  Such  end-users  will  be 
considered  on  a  case-by-case  basis. 

(iv)  Note  that  any  country  or  end-user 
prohibited  in  the  past  from  receiving 
encryption  commodities  and  software 
under  a  specific  Encryption  Licensing 
Arrangement  will  be  reviewed  on  a 
case-by-case  basis,  and  may  be 
considered  by  BXA  for  eligibility  under 
future  Encryption  Licensing 
Arrangement  requests. 

(v)  Note  that  distributors,  resellers  or 
other  entities  who  are  not  manufacturers 
of  the  encryption  commodities  and 
software  are  permitted  to  use  an  existing 
Encryption  Licensing  Arrangement  for 
exports  and  reexports  of  these  products 
only  when  Encryption  Licensing 
Arrangement  has  been  granted  to  the 
manufactiuer  and  the  export  and 
reexport  meets  the  terms  and  conditions 
of  this  paragraph  (b)(6). 

(v)  You  must  submit  to  BXA  the  name 
and  address  of  the  end-user. 

(7)  Recoverable  encryption 
commodities  and  software  of  any  key 
length  for  use  by  commercial  entities,  (i) 
Exports  and  reexports  of  recoverable 
encryption  commodities  and  software 
(as  defined  in  part  772  of  the  EAR) 
classified  under  ECX^s  5A002  and 
5D002  of  any  key  length  will  generally 
be  approved  under  an  Encryption 
Licensing  Arrangement  to  destinations 
designated  with  a  "*"  or  "**"  in 
Supplement  No.  3  to  part  740  of  the 
EAR  to  foreign  commercial  entities  for 
internal  company  proprietary  use.  Such 
encryption  commodities  and  software 
will  generally  be  approved  for  export 
and  reexport  to  foreign  subsidiaries  of 
commercial  firms  headquartered  in 
countries  designated  with  a  "**"  in 
Supplement  No.  3  to  part  740  of  the 
EAR  that  are  located  in  any  destination 
except  Cuba,  Iran,  Iraq,  Libya,  North 
Korea,  Sudan  and  Syria.  Exports  and 
reexports  to  telecommunication  and 
internet  service  providers  is  permitted 
under  this  policy  for  internal  company 
proprietary  use.  Use  by  service 
providers  to  provide  service  to 
customers  is  excluded  from  this  policy, 
but  exports  may  be  possible  imder  a 
license  or  an  Encryption  Licensing 
Arrangement  on  a  case-by-case  basis. 
This  policy  of  approval  excludes  thosS 
foreign  commercial  firms  or  their 
separate  business  imits  (as  defined  in 
part  772  of  the  EAR)  engaged  in  the 
manufactiuing  and  distribution  of  items 
or  services  controlled  by  the  U.S. 
Munitions  List. 


(ii)  Note  that  any  country  or  end-user 
prohibited  in  the  past  from  receiving 
encryption  commodities  and  software 
under  a  specific  Encryption  Licensing 
Arrangement  will  be  reviewed  on  a 
case-by-case  basis,  and  may  be 
considered  by  BXA  for  eligibility  under 
future  Encryption  Licensing 
Arrangement  requests. 

(iii)  Note  that  distributors,  resellers  or 
other  entities  who  are  not  manufacturers 
of  the  encryption  commodities  and 
software  are  permitted  to  use  an  existing 
Encryption  licensing  Arrangement  for 
exports  and  reexports  of  these  products 
only  when  Encryption  Licensing 
Arrangement  has  been  granted  to  the 
manufacturer  and  the  export  and 
reexport  meets  the  terms  and  conditions 
of  this  paragraph  (b)(7). 

(iv)  You  must  submit  to  BXA  the 
name  and  address  of  the  end-user. 

(8)  All  other  encryption  items.  *  *  * 

(iii)  Exports  and  reexports  of 
encryption  commodities  and  software  of 
any  key  length  to  "strategic  partners"  of 
U.S.  companies  will  receive  favorable 
consideration  when  the  end-use  is  for 
the  protection  of  U.S.  company 
proprietary  information. 

9.  Supplement  No.  4  to  part  742  is 
amended  by  revising  paragraph  (8)  to 
read  as  follows: 

Supplement  No.  4  to  Part  742 — ^Key 
Escrow  or  Key  Recoverable  Products 
Criteria 

***** 

(8)  The  product's  cryptographic 
function's  key(s)  or  other  material/ 
information  required  to  decrypt 
ciphertext  shall  be  accessible  to 
government  officials  under  proper  legal 
authority. 

10.  Part  742  is  amended  by  removing 
and  reserving  Supplement  No.  5  and 
Supplement  No.  7. 

11.  Supplement  No.  6  to  part  742  is 
revised  to  read  as  follows: 

Supplement  No.  6  to  Part  742 — 
Guidelines  for  Submitting  a 
Classification  Request  for  Mass  Market 
Enayption  Commodities  and  Software 

Classification  requests  for  release  of 
certain  mass  market  encryption 
commodities  and  software  bom  EI 
controls  must  be  submitted  on  Form 
BXA-748P,  in  accordance  with  §  748.3 
of  the  EAR.  To  expedite  review  of  the 
request,  clearly  mark  the  envelope 
"Attn.:  Mass  Market  Encryption 
(Commodity)  or  (Software) 
Classification  Request".  In  Block  9: 
Special  Purpose  of  the  Form  BXA-748P, 
you  must  insert  the  phrase  "Mass 
Market  Encryption  (Commodity)  or 
(Software).  Failure  to  insert  this  phrase 


will  delay  processing.  In  addition,  the 
Biueau  of  Export  Administration 
recommends  that  such  requests  be 
delivered  via  courier  service  to:  Bureau 
of  Export  Administration,  Office  of 
Exporter  Services,  Room  2705, 14th 
Street  and  Pennsylvania  Ave.,  N.W., 
Washington,  D.C.  20230.  In  addition, 
send  a  copy  of  the  request  and  all 
supporting  documents  by  Express  Mail 
to:  Attn:  Mass  Market  Encryption 
Request  Coordinator,  P.O.  Box  246, 
Annapolis  Jimction,  MD  20701-0246. 

(a)  Requests  for  mass  market 
encryption  commodities  and  software 
that  meet  the  criteria  in  paragraph  (a)(2) 
of  this  Supplement  will  be  processed  in 
seven  (7)  working  days  from  receipt  of 
a  properly  completed  request.  Those 
requests  for  mass  market  encryption 
conunodities  and  software  that  meet  the 
criteria  of  paragraph  (a)(1)  of  this 
Supplement  only  will  be  processed  in 
fifteen  (15)  worldng  days  frt>m  receipt  of 
a  properly  completed  request.  When 
addition^  information  is  requested,  the 
request  will  be  processed  within  15 
working  days  of  the  receipt  of  the 
requested  information. 

(1)  A  mass  market  product  that  meets 
the  criteria  established  in  this  paragraph 
will  be  processed  in  fifteen  (15)  working 
days  from  receipt  of  the  properly 
completed  request: 

(i)  The  commodity  or  software  must 
be  mass  market.  Mass  market 
commodities  and  software  that  are 
available  to  the  public  via  sales  fix)m 
stock  at  retail  selling  points  by  means  of 
over-the-counter  transactions,  mail 
order  transactions,  or  telephone  call 
transactions: 

(ii)  The  commodity  or  software  must 
be  designed  for  installation  by  the  user 
without  further  substantial  support  by 
the  supplier.  Substantial  support  does 
not  include  telephone  (voice  only)  help 
line  services  for  installation  or  basic 
operation,  or  basic  operation  training 
provided  by  the  supplier;  and 

(iii)  The  commodity  or  software 
includes  encryption  for  data 
confidentiality. 

(2)  A  mass  market  conunodity  or 
software  product  that  meets  all  the 
criteria  established  in  this  paragraph 
will  be  processed  in  seven  (7)  working 
days  from  receipt  of  the  properly 
completed  request: 

(i)  The  commodity  or  software  meets 
all  the  criteria  established  in  paragraph 
(a)(1)  (i)  through  (iii)  of  this 
Supplement; 

(li)  The  confidentiahty  algorithm 
must  be  RC2,  RC4,  RC5,  DES  or  CAST 
with  a  key  space  no  longer  than  56-bits. 
The  RC2,  RC4  and  RC5  algorithms  are 
proprietary  to  RSA  Data  Security,  Inc. 
To  ensiu^  that  the  subject  commodity  or 


Federal  Register /Vol.  63.  No.  251 /Thursday,  December  31.  1998 /Rules  and  Regulations       72165 


software  is  properly  licensed  and 
correctly  implemented,  contact  RSA 
Data  Security,  (415)  595-8782.  The 
CAST  algorithm  is  proprietary  to 
Entrust  Technologies,  Inc.  To  ensure 
that  the  subject  software  is  properly 
licensed  and  correctly  implemented, 
contact  Entrust  Technologies,  Inc.,  (972) 
994-8000; 

(iii)  If  any  combination  of  RC2,  RC4, 
RC5.  DES  or  CAST  are  used  in  the  same 
commodity  or  software,  their 
functionaUty  must  be  separate.  That  is, 
no  data  can  be  operated  sequentially  on 
by  both  routines  or  multiply  by  either 
routine; 

(iv)  lie  commodity  or  software  must 
not  allow  the  alteration  of  the 
confidentiality  mechanism  and  its 
associated  key  spaces  by  the  user  or  any 
other  program: 

(v)  The  key  exchange  used  in 
confidentiality  must  be: 

(A)  A  public  key  algorithm  with  a  key 
space  less  than  or  equal  to  a  512-bit, 
768-bit  or  up  to  and  including  1024  bit 
modulus  and/or; 

(B)  A  symmetric  algorithm  with  a  key 
space  less  than  or  equal  to  112-bits;  and 

(vi)  The  commodity  or  software  must 
not  allow  the  alteration  of  the  key 
management  mechanism  and  its 
associated  key  space  by  the  user  or  any 
other  program. 

(b)(1)  To  submit  a  classification 
request  for  a  product  that  is  eligible  for 
the  seven-day  handling,  you  must 
provide  the  following  information  in  a 
cover  letter  to  the  classification  request. 
Send  the  original  to  the  Bureau  of 
Export  Administration.  Send  a  copy  of 
the  appUcation  and  all  supporting 
dociunentation  by  Express  Mail  to: 

Attn.:  Mass  Market  Encryption  Request 
Coordinator,  P.O.  Box  246,  Annapolis 
Junction,  MD  20701-0246 

(2)  Instructions  for  the  preparation 
and  submission  of  a  classification 
request  that  is  eligible  for  seven  day 
handUng  are  as  follows: 

(3)  If  the  commodity  or  software 
product  meets  the  criteria  in  paragraph 
(a)(2)  of  this  Supplement,  you  must  call 
the  Department  of  Commerce  on  (202) 
482-0092  to  obtain  a  test  vector,  or 
submit  to  BXA  a  copy  of  the  encryption 
subsystem  source  code.  The  test  vector 
or  source  code  must  be  used  in  the 
classification  process  to  confirm  that  the 
software  has  properly  implemented  the 
approved  encryption  algorithms. 

(4)  Upon  receipt  of  the  test  vector,  the 
applicant  must  encrypt  the  test  plain 
text  input  provided  using  the  product's 
encryption  routine  (RC2,  RC4,  RC5,  DES 
or  CAST)  with  the  given  key  value.  The 
appUcant  should  not  pre-process  the 
test  vector  by  any  compression  or  any 


other  routine  that  changes  its  format. 
Place  the  resultant  test  cipher  text 
output  in  hexadecimal  format  on  an 
attachment  to  form  BXA-748P. 

(5)  You  must  provide  the  following 
information  in  a  cover  letter  to  the 
classification  request: 

(i)  Clearly  state  at  the  top  of  the  page 
"Mass  Market  Encryption  (Commodity) 
(Software)— 7  Day  Expedited  Review 
Requested"; 

(ii)  State  that  you  have  reviewed  and 
determined  that  the  commodity  or 
software  subject  to  the  classification 
request  meets  the  criteria  of  paragraph 
(a)(2)  of  this  Supplement; 

(iii)  State  the  name  of  the  single 
conunodity  or  software  product  being 
submitted  for  review.  A  separate 
classification  request  is  required  for 
each  product; 

(iv)  State  how  the  commodity  or 
software  has  been  written  to  preclude 
user  modification  of  the  encryption 
algorithm,  key  management  mechanism, 
and  key  space; 

(v)  Provide  the  following  information 
for  the  commodity  or  software  product: 

(A)  Whether  the  commodity  or 
software  uses  the  RC2,  RC4,  RC5,  DES 
or  CAST  algorithm  and  how  the 
algorithm(s)  is  used.  If  any  combination 
of  these  algorithms  are  used  in  the  same 
product,  and  also  state  how  the 
functionality  of  each  is  separated  to 
assure  that  no  data  is  operated  by  more 
than  one  algorithm; 

(B)  Pre-processing  information  of 
plaintext  data  before  encryption  (e.g.  the 
addition  of  clear  text  header  information 
or  compression  of  the  data); 

(C)  Post-processing  information  of 
cipher  text  data  after  encryption  (e.g.  the 
addition  of  clear  text  header  information 
or  packetization  of  the  encrypted  data); 

(D)  Whether  a  public  key  algorithm  or 
a  symmetric  key  algorithm  is  used  to 
encrypt  keys  and  the  applicable  key 
space; 

(E)  For  classification  requests 
regarding  source  code: 

[1]  Reference  the  appUcable 
executable  product  that  has  already 
received  a  technical  review; 

[2]  Include  whether  the  source  code 
has  been  modified  by  deleting  the 
encryption  algorithm,  its  associated  key 
management  routine(s),  and  all  calls  to 
the  algorithm  fi^m  the  source  code,  or 
by  providing  the  encryption  algorithm 
and  associated  key  management 
routine(s)  in  object  code  with  all  calls  to 
the  algorithm  hidden.  You  must  provide 
the  technical  details  on  how  you  have 
modified  the  source  code; 

[3]  Include  a  copy  of  the  sections  of 
the  source  code  that  contain  the 
encryption  algorithm,  key  management 
routines,  and  their  related  calls;  and 


(F)  Provide  any  additional 
information  which  you  believe  would 
assist  in  the  review  process. 

(c)  Instructions  for  the  preparation 
and  submission  of  a  classification 
request  that  is  eligible  for  15-day 
handling  are  as  follows: 

(1)  If  the  commodity  or  software 
product  meets  only  the  criteria  in 
paragraph  (a)(1)  of  this  Supplement,  you 
must  prepare  a  classification  request. 
Send  the  original  to  the  Biu«au  of 
Export  Administration.  Send  a  copy  of 
the  application  and  all  supporting 
documentation  by  Express  Mail  to: 

Attn.:  Mass  Market  Encryption  Request 
Ckmrdinator,  P.O.  Box  246,  Annapolis 
Junction,  MD  20701-0246 

(2)  You  must  provide  the  following 
information  in  a  cover  letter  to  the 
classification  request: 

(i)  Clearly  state  at  the  top  of  the  page 
"Mass  Market  Encryption 
(Commodity)(Software) — 15  Day 
Expedited  Review  Requested"; 

(ii)  State  that  you  have  reviewed  and 
determined  that  the  commodity  or 
software  subject  of  the  classification 
request,  meets  the  criteria  of  paragraph 
(a)(1)  of  this  Supplement; 

(iii)  State  the  name  of  the  single 
commodity  or  software  product  being 
submitted  for  review.  A  separate 
classification  request  is  required  for 
each  product; 

(iv)  State  that  a  dupUcate  copy,  in 
accordance  with  paragraph  (c)(1)  of  this 
Supplement,  has  been  sent  to  the  15-day 
Encryption  Request  Coordinator;  and 

(v)  Ensure  that  the  information 
provided  includes  brochures  or  other 
dociunentation  or  specifications  relating 
to  the  commodity  or  software,  as  well  as 
any  additional  information  which  you 
believe  would  assist  in  the  review 
process. 

(3)  Contact  the  Biueau  of  Export 
Administration  on  (202)  482-0707  prior 
to  submission  of  the  classification  to 
faciUtate  the  submission  of  proper 
dociunentation. 

PART  743— [AMENDED] 

12.  Section  743.1  is  amended: 

a.  By  revising  the  phrase  "GOV  and 
KMI  (under  the  provisions  of 

§  740.8(b)(2)(ii)  and  (iii)  only)"  in 
paragraph  (b)  to  read  "ENC";  and 

b.  By  removing  the  phrase  ",  5A002, 
5B002,  5D002,  and  5E002"  in  paragraph 
(c)(l)(v). 

PART772-{AMENDED] 

13.  Part  772  is  amended  by  revising 
the  definition  of  "Financial  Institution" 
and  adding,  in  alphabetn:al  order,  new 
definitions  for  "Business  Unit", 
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"Health/medical  end-user",  "On-line 
merchant",  "Recoverable  commodities 
and  software",  "Strategic  partner,"  and 
"U.S.  subsidiary". 

•        •        •        •        • 

Business  Unit.  As  applied  to 
encryption  items,  means  a  unit  of  a 
business  which,  whether  or  not 
separately  incorporated,  has: 

ta)  A  distinct  organizational  structure 
which  does  not  overlap  with  other 
business  units  of  the  same  business; 

(b)  A  distinct  set  of  accounts;  and 

(c)  Separate  facilities  for  purchase, 
sale,  delivery,  and  production  of  goods 
and  services. 

«        •        *        *        * 

Financial  Institution.  As  applied  to 
encryption  items,  means  any  of  the 
following: 

(a)  A  broker,  dealer,  government 
securities  broker  or  dealer,  self- 
regulatory  organization,  investment 
company  or  investment  adviser,  which 
is  regulated  or  supervised  by  the 
Securities  and  Exchange  Commission  or 
a  self-regulatory  organization  that  is 
registered  with  the  Securities  and 
Exchange  Commission;  or 

(b)  A  broker,  dealer,  government 
securities  broker  or  dealer,  investment 
company,  investment  adviser,  or  entity 
that  engages  in  securities  activities  that, 
if  conducted  in  the  United  States,  would 
be  described  by  the  definition  of  the 
term  "self-regulatory  organization"  in    . 
the  Seciuities  Exchange  Act  of  1934, 
which  is  organized  under  the  laws  of  a 
foreign  country  and  regulated  or 
supervised  by  a  foreign  securities 
authority;  or 

(c)  A  U.S.  board  of  trade  that  is 
designated  as  a  contract  market  by  the 
Commodity  Futures  Trading 
Commission  or  a  futures  commission 
merchant  that  is  regulated  or  supervised 
by  the  Commodity  Futures  Trading 
Commission;  or 

(d)  A  U.S.  entity  engaged  primarily  in 
the  business  of  issuing  a  general 
purpose  charge,  debit,  or  stored  value 
card,  or  a  branch  of,  or  affiliate 
controlled  by,  such  an  entity;  or 

(e)  A  branch  or  affiliate  oi  any  of  the 
entities  listed  in  paragraphs  (a),  (b),  or 
(c)  of  this  definition  regulated  or 
supervised  by  the  Securities  and 
Exchange  Commission,  the  Commodity 
Futures  Trading  Commission,  or  a 
foreign  secvuities  authority;  or 

(f)  An  affiliate  of  any  of  the  entities 
listed  in  paragraph  (a),  (b),  (c),  or  (e),  of 
this  defiiiition  engaged  solely  in  the 
business  of  providing  data  processing 
services  to  one  or  more  bank  or  financial 
institutions,  or  a  branch  of  such  an 
affiliate;  or 

(g)  A  company  organized  and 
regulated  under  the  laws  of  any  of  the 


United  States  and  its  branches  and 
affiliates  whose  primary  and 
predominant  business  activity  is  the 
writing  of  insurance  or  the  reinsuring  of 
risks;  or  a  company  organized  and 
regulated  imder  the  laws  of  a  foreign 
country  and  its  branches  and  affiliates 
whose  primary  and  predominant 
business  activity  is  the  writing  of 
insurance  or  the  reinsuring  of  risks. 

Health/medical  end-user.  As  applied 
to  encryption  items,  means  any  entity, 
including  civilian  government  agencies, 
the  primary  purpose  of  which  is  the 
provision  of  medical  or  other  health 
services.  The  term  medical  or  other 
health  services  includes  the  following 
items  or  services: 

(a)  Physicians'  services  and  services 
and  supplies  furnished  as  an  incident  to 
a  physician's  professional  service  (such 
as  laboratory  services),  of  kinds  which 
are  commonly  furnished  in  physicians' 
offices;  services  provided  by  a  physician 
assistant  or  by  a  nurse  practitioner; 
including  services  which  would  be 
physicians'  services  if  furnished  by  a 
physician  and  which  are  performed  by 

a  physician  assistant  under  the 
supervision  of  a  physician,  or  services 
which  would  be  physicians'  services  if 
furnished  by  a  physician  and  which  are 
performed  by  a  nurse  practitioner  or 
clinical  nurse  specialist  in  collaboration 
with  a  physician;  certified  nurse- 
midwife  services  or  services  of  a 
certified  registered  nurse  anesthetist; 

(b)  Hospital  services  incident  to 
physicians  services  rendered  to 
outpatients  and  hospitalization  services 
incident  to  such  services;  ambulance 
services; 

(c)  Psychologist  services  or  clinical 
social  worker  services;  or 

(d)  Health  cost  reimbursers  (e.g., 
health  insurers,  HMOs). 
***** 

On-line  merchant.  As  applied  to 
encryption  items,  means  an  entity 
regularly  engaged  in  lawful  commerce 
that  uses  means  of  electronic 
communications  (e.g.,  the  Internet)  to 
conduct  commercial  transactions. 
***** 

Recoverable  commodities  and 
software.  As  applied  to  encryption 
items,  means  any  of  the  following: 

(a)  A  stored  data  product  containing 
a  recovery  feature  that,  when  activated, 
allows  recovery  of  the  plaintext  of 
encrypted  data  without  the  assistance  of 
the  end-user;  or 

(b)  A  product  or  system  designed  such 
that  a  network  administrator  or  other 
authorized  persons  who  are  removed 
fix)m  the  end-user  can  provide  law 
enforcement  access  to  plaintext  without 


the  knowledge  or  assistance  of  the  end- 
user.  This  includes,  for  example, 
products  or  systems  where  plaintext 
exists  and  is  accessible  at  intermediate 
points  in  a  network  or  infi-astructure 
system,  enterprise-controlled  recovery 
systems,  and  products  which  permit 
recovery  of  plaintext  at  the  server  where 
a  system  administrator  controls  or  can 
provide  recovery  of  plaintext  across  an 
enterprise. 

Note  to  this  definition:  "Plaintext" 
indicates  that  data  that  is  initially  received 
by  or  presented  to  the  recoverable  product 
before  encryption  takes  place. 

***** 

Strategic  partner  (of  a  U.S.  company). 
As  apphed  to  encryption  items,  means 
a  foreign-based  entity  that: 

(a)  Has  a  business  need  to  share  the 
proprietary  information  with  one  or 
more  U.S.  companies;  and 

(b)  Is  contractually  bound  to  the  U.S. 
company  (e.g.,  has  an  established 
pattern  of  continuing  or  reciuring 
contractual  relations). 

*        •        •        •        • 

U.S.  subsidiary.  As  applied  to 
encryption  items,  means 

(a)  A  foreign  branch  of  a  U.S. 
company:  or 

(b)  A  foreign  subsidiary  or  entity  of  a 
U.S.  entity  in  which: 

(1)  The  U.S.  entity  beneficially  owns 
or  controls  (whether  directly  or 
indirectly)  25  percent  or  more  of  the 
voting  seciuities  of  the  foreign 
subsidiary  or  entity,  if  no  other  persons 
owns  or  controls  (whether  directly  or 
indirectly)  an  equal  or  larger  percentage; 
or 

(2)  The  foreign  entity  is  operated  by 
the  U.S.  entity  pursuant  to  the 
provisions  of  an  exclusive  management 
contract;  or 

(3)  A  majority  of  the  members  of  the 
board  of  directors  of  the  foreign 
subsidiary  or  entity  also  are  members  of 
the  comparable  governing  body  of  the 
U.S.  entity;  or 

(4)  The  U.S.  entity  has  the  authority 
to  appoint  the  majority  of  the  members 
of  the  board  of  directors  of  the  foreign 
subsidiary  or  entity;  or 

(5)  The  U.S.  entity  has  the  authority 
to  appoint  the  chief  operating  officer  of 
the  foreign  subsidiary  or  entity. 

PART  774— [AMENDED] 

14.  In  Supplement  No.  1  to  part  774, 
Category  5 — Telecommimications  and 
Information  Security  is  amended  by 
revising  the  License  Requirements 
section  of  ECCNs  5A002  and  5D002  to 
read  as  follows: 

5A0O2  Systems,  equipment,  application 
specific  "assemblies",  modules  or  integrated 
circuits  for  "information  security",  and 
specially  designed  components  therefor. 
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License  Requirements 

Reason  for  Control:  NS,  AT,  El 


Control(s) 


NS  applies  to  entire 

entry. 
AT  applies  to  entire 

entry. 


Country  chart 


NSCk>lumn  1. 
AT  Column  1. 


EI  applies  to  encryption  items  transferred 
from  the  U.S.  Munitions  List  to  the 
Commerce  Control  List  consistent  with  E.O. 
13026  of  November  15, 1996  (61  FR  58767) 
and  pursuant  to  the  Presidential 
Memorandum  of  that  date.  Refer  to  §  742.15 
of  this  subchapter. 
***** 

5D002  Information  Security — "Software". 

License  Requirements 

Reason  for  Control:  NS,  AT,  El 


Control(s) 


NS  applies  to  entire 

entry. 
AT  applies  to  entire 

entry.  <t 


Country  chart 


NS  Column  1. 
AT  Column  1. 


EI  applies  to  encryption  items  transferred 
from  the  U.S.  Munitions  List  to  the 
Commerce  Control  List  consistent  with  E.O. 
13026  of  November  15, 1996  (61  FR  58767) 
and  pursuant  to  the  Presidential 
Memorandum  of  that  date.  Refer  to  §  742.15 
of  the  EAR. 

Note:  Encryption  software  is  controlled 
because  of  its  functional  capacity,  and  not 
because  of  any  informational  value  of  such 
software;  such  software  is  not  accorded  the. 
same  treatment  under  the  EAR  as  other 
"software";  and  for  export  licensing 
purposes,  encryption  software  is  treated 
under  the  EAR  in  the  same  manner  as  a 
commodity  included  in  ECCN  5A002. 
License  Exceptions  for  commodities  are  not 
applicable. 

Note:  Encryption  software  controlled  for  EI 
reasons  under  this  entry  remains  subject  to 
the  EAR  even  when  made  publicly  available 
in  accordance  with  part  734  of  the  EAR,  and 
it  is  not  eligible  for  the  General  Software 
Note  ("mass  market"  treatment  under 
License  Exception  TSU  for  mass  market 
software).  After  a  technical  review,  certain 
encryption  "software  may  be  released  from  El 
controls  and  made  eligible  for  the  General 
Software  Note  treatment  as  well  as  other 
provisions  of  the  EAR  applicable  to  software. 
Refer  to  §  742.15(b)(1)  of  the  EAR.  and 
Supplement  No.  6  to  part  742  of  the  EAR. 
•         *         *         *         * 

Dated:  December  23, 1998. 
R.  Roger  Majak, 

Assistant  Secretary  for  Export 

Administration. 

(FR  Doc.  98-34669  Filed  12-30-98;  8:45  am] 
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Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  46  and  131 

[Docket  No.  RM99-4-000;  Order  No.  601] 

Filing  Requirements  Under  Parts  46 
and  131  for  Persons  Holding 
Interloclcing  Directorates 

December  18. 1998. 

agency:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission.  (Commission) 
is  revising  its  regulations  for  filings  by 
persons  holding  interlocking 
directorates.  These  revisions:  delete 
reference  to  a  provision  which  no  longer 
exists;  eliminate  the  need  for 
notarization;  simplify  and  clarify  a  form 
and  its  instructions;  reduce  the  number 
of  photocopies  to  be  filed;  and  permit 
changes  to  be  made  on  an  electronic 
version  (presently  a  diskette)  instead  of 
by  hand  on  a  printed  form.  The 
Commission  believes  that,  by  allowing 
these  revisions,  it  will  improve 
administrative  efficiency. 
EFFECTIVE  DATE:  January  1,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hadas  Z.  Kozlowski  (Legal  Information), 
OfRce  of  the  General  Counsel,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC 
20426,  Telephone:  (202)  208-1029 
Patricia  W.  Morris  (Technical 
Information),  Office  of  Electric  Power 
Regulation,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426.  Telephone: 
(202) 208-6990 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  the  Public  Reference  Room  at  888 
First  Street,  N.E.,  Room  2A, 
Washington,  D.C.  20426. 

The  Commission  Issuance  Posting 
System  (CIPS)  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  can  be  accessed  via 
Internet  through  FERC's  Homepage    ' 
(http://www.ferc.fed.us)  using  the  CIPS 
Link  or  the  Energy  Information  Online 
icon.  The  full  text  of  this  document  will 
be  available  on  CIPS  in  ASCII  and 
WordPerfect  6.1  format.  CIPS  is  also 
available  through  the  Commission's 
electronic  bulletin  board  service  at  no 


charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  202-208-1397,  if 
dialing  locally,  or  1-800-856-3920,  if 
dialing  long  distance.  To  access  CIPS, 
set  your  communications  software  to 
19200,  14400,  12000,  9600,  7200,  4800, 
2400,  or  1200  bps,  full  duplex,  no 
parity,  8  data  bits  and  1  stop  bit.  User 
assistance  is  available  at  202-208-2474 
or  bv  E-mail  to  cipsmaster€>ferc.fed.us. 

The  document  is  also  available 
through  the  Commission's  Records  and 
Information  Management  System 
(RIMS),  an  electronic  storage  and 
retrieval  system  of  documents  submitted 
to  and  issued  by  the  Commission  after 
November  16, 1981.  Documents  from 
November  1995  to  the  present  can  be 
viewed  and  printed.  R^S  is  available 
in  the  Public  Reference  Room  or 
remotely  via  the  Internet  through 
FERC's  Homepage  using  the  RIMS  link 
or  the  Energy  Information  Online  icon. 
User  assistance  is  available  at  202-208- 
2222,  or  by  E-mail  to 
rimsmaster@ferc.fed.us. 

Finally,  the  complete  text  on  diskette 
in  WordPerfect  format  may  be 
purchased  from  the  Commission's  copy 
contractor.  RVJ  International  Inc.  RVJ 
International  Inc.,  is  located  in  the 
Public  Reference  Room  at  888  First 
Street,  N.E.,  Washington.  DC  20426. 

UNITED  STATES  OF  AMERICA,  FEDERAL 
ENERGY  REGULATORY  COMMISSION 

Before  Commissioners:  )ames  ).  Hoecker, 
Chairman;  Vicky  A.  Bailey,  William  L. 
Massey,  Linda  Breathitt,  and  Curt  Hebert,  Jr. 

Filing  Requirements  Under  Parts  46  and 
131  for  Persons  Holding  Interlocking 
Directorates 

'  Docket  No.  RM99-4-000 

ORDER  NO.  601 

FINAL  RULE 

(Issued  December  18, 1998) 

/.  Introduction 

This  Final  Rule  revises  Parts  46  and 
131  of  the  Commission's  regulations.' 
These  revisions  simplify  and  clarify 
both  Part  46-of  the  regulations  and  FERC 
Form  No.  561  (Form  No.  561),  and      - 
reduce  from  two  to  one  the  number  of 
copies  of  this  form  which  must  be  filed 
along  with  one  original.  In  addition,  the 
Final  Rule  encourages,  but  does  not 
require,  that  changes  to  the  so-called 
pre-filed  Form  No.  561  ^  be  made  on  an 
electronic  version  rather  than  by  hand. 
Finally,  this  Final  Rule  deletes 
reference,  in  Part  46,  to  section  131.60 


'18  CFR  Parts  46  and  131. 

'Currently,  the  Commission  sends  annually  to 
each  person  holding  an  interlocking  directorate  a 
copy  of  the  Form  No.  561  submitted  by  that  person 
in  the  prior  year,  i.e.,  a  pre-filed  Form  No.  561. 
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of  the  Commission's  regulations,  which 
has  been  deleted,  and  eliminates  the 
need  for  notarization. 

II.  Information  Collection  Statement 

The  Office  of  Management  and  Budget 
(0MB)  regulations  require  OMB  to 
approve  certain  reporting  and 
recordkeeping  (collections  of 
information)  imposed  by  agency  rule.^ 
The  collection  of  information  that  is  the 
subject  of  this  Final  Rule.  Form  No.  561, 
most  recently  received  OMB  approval 
on  December  11, 1998  for  the  period 
through  December  31,  2001. 

Respondents  subject  to  the  filing 
requirements  of  this  Final  Rule  will  not 
be  penahzed  for  failing  to  respond  to 
these  collections  of  information,  unless 
the  collections  of  information  display  a 
valid  OMB  control  number. 

Title:  FERC  No.  Form  561,  Annual 
Report  of  Interlocking  Positions. 

Action:  Proposed  Data  Collection. 

0^4B  Control  No.:  1902-0099. 

Respondents:  Persons  who  hold 
certain  defined  positions  with  public 
utiUties. 

Frequency  of  Responses:  Annually. 

Reporting  Burden:  There  are  ciurently 
1600  officers  and  directors  of  public 
utihties  engaged  in  the  generation, 
transmission,  and  sale  of  electric  power 
who  file  reports  with  the  Commission 
on  an  annual  basis.  The  Commission 
estimates  an  average  overall  response 
rate  of  0.5  hours,  for  a  total  burden  of 
800  hovus  (1600  x  1  x  0.5  =  800). 

The  Final  Rule,  if  adopted,  would 
simpUfy  and  streamline  the  existing 
reporting  requirements  to  reduce  by  one 
half  the  burden  on  industry. 

Necessity  of  Infonnation:  The  Final 
Rule  revises  the  filing  requirements  in 
18  CFR  Part  46  and  131,  necessary  for 
fulfilling  the  requirements  of  Section 
211  of  the  Pubhc  Utility  Regulatory 
Policies  Act  which  amended  Part  III, 
Section  305  of  the  Federal  Power  Act. 
The  information  is  collected  by  the 
Commission  in  order  to  exercise 
oversight  of  interlocking  directorates 
involving  public  utilities  and  their 
related  activities.  This  oversight  is  for 
officers  and  directors  of  public  utiUties 
who  also  hold  an  officer,  director, 
partner,  appointee,  or  representative 
position  with  any  other  delineated 
entity. 

The  Commission  has  submitted  a 
copy  of  this  Final  Rule  to  OMB  for 
informational  purposes  only. 

Interested  persons  may  obtain 
information  on  the  reporting 
requirements  by  contacting  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  DC  20426 


(Attention:  Michael  Miller,  Office  of  the 
Chief  Information  Officer,  (202)  208- 
1415).  or  send  comments  to  the  Office 
of  Management  and  Budget,  Room 
10202  NEOB.  Washington,  DC  20503 
(Attention:  Desk  Officer  for  the  Federal 
Energy  Regulatory  Commission,  (202) 
395-3087,  fax:  (202)  395-7285). 

///.  Background 

Section  305(c)  of  the  Federal  Power 
Act,  as  amended  by  section  211  of  the 
Pubhc  Utility  Regulatory  Policies  Act  of 
1978,'*  provides  that,  on  or  before  April 
30  of  each  year,  any  person  who  diuing 
the  previous  calendair  year  was  an 
officer  or  director  of  a  public  utility  and 
who  held,  during  such  calendar  year, 
the  position  of  officer,  director,  partner, 
appointee,  or  representative  of  any  other 
delineated  entity  (i.e.,  an  interlocking 
directorate),  shall  file  with  the 
Commission  a  written  statement 
concerning  such  positions  held  by  such 
person.  Such  statement  must  be 
available  to  the  pubUc. 

Part  46  of  the  Commission's 
regulations  sets  forth  these  filing 
requirements.  Section  46.4  requires  that 
each  holder  of  an  interlocking 
directorate  must  annually  file  the 
information  detailed  in  section  46.6,  in 
the  form  specified  in  section  131.31,  i.e.. 
Form  No.  561. 

This  Final  Rule  revises  sections 
46.6(d)  and  131.31. 

/v.  Discussion 

As  currently  written,  section 
46.6(d)(1)  provides,  among  other  things, 
that  the  original  written  statement  filed 
by  the  holder  of  an  interlocking 
directorate  shall  be  "verified  under  oath 
in  accordance  with  §  131.60  of  this 
chapter."  Section  131.60,  however,  no 
longer  exists.  Moreover,  the 
Commission  does  not  believe  it 
necessary  that  this  statement  be 
notarized.  Accordingly,  the  Final  Rule 
removes  this  provision. 

Similarly,  tne  Conunission  no  longer 
believes  it  necessary  for  the  filed 
original  written  statement  to  be 
accompanied  by  two  copies;  one  is 
sufficient.  Accordingly,  the  Final  Rule 
amends  section  46.6(d)(1)  to  require 
only  an  original  and  one  copy  to  be 
filed. 

The  Final  Rule  also  amends  Form  No. 
561,  at  section  131.31,  similarly  to 
eliminate  the  notarization  section  and 
the  requirement  for  the  filing  of  two 
copies.  Additionally,  there  are  sections 
on  the  current  form  that  are  labeled 
"DOE  USE  ONLY."  which  are 
unnecessary,  and  more  space  is 
provided  for  "FERC  Docket  Number" 


than  currently  is  necessary.  The  Final 
Rule  also  makes  certain  minor  wording 
changes  to  Form  No.  561  and  the 
accompanying  instructions  to  clarify 
them,  and  corrects  the  title  of  section 
131.31.  Consequently,  the  Final  Rule 
redesigns  Form  No.  561  to  simplify  it, 
and  modifies  the  accompanying 
instructions  accordingly. 

Finally,  the  Commission  believes  that 
it  would  be  in  the  public  interest  to 
permit  holders  of  interlocking 
directorates  to  make  changes  to  Form 
No.  561  electronically,  ratber  than  by 
hand.  To  accomplish  this,  the  Final 
Rule  renumbers  section  46.6(d)(2)  as 
46.6(d)(3)  and  adds  a  new  section 
46.6(d)(2).  If  this  option  is  selected,  the 
changes  should  be  made  to  the  pre-fiUed 
electronic  version  provided  by  the 
Commission,^  and  filed  with  the 
Commission,  along  with  a  signed 
original  printout  of  that  amended  form 
and  one  copy.  The  Commission 
emphasizes  that  filing  electronic 
amendments  will  be  optional,  not 
mandatory,  but  will  be  preferred. 

V.  National  Environmental  Policy  Act 
Analysis 

The  Commission  concludes  that 
promulgating  this  Final  Rule  does  not 
represent  a  major  Federal  action  having 
a  significant  adverse  effect  on  the 
human  environment  imder  the 
Commission's  regulations  implementing 
the  National  Environmental  Policy  Act.' 
This  Final  Rule  is  procedural  in  natiue 
and  does  not  substantially  change  the 
effect  of  the  regulation  being  amended. 
In  addition,  the  Final  Rule  involves 
information  gathering,  analysis,  and 
dissemination.  Therefore,  this  Final 
Rule  falls  within  the  categorical 
exemptions  provided  in  tiie 
Commission's  regulations.'' 
Consequently,  neither  an  environmental 
impact  statement  nor  an  environmental 
assessment  is  required. 

VI.  Regulatory  Flexibility  Act 
Certification 

The  Regulatory  FlexibiUty  Act  (RFA)» 
generally  requires  a  description  and 
analysis  of  final  rules  that  will  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Most  of  the  persons  holding  interlocks 
required  to  comply  with  this  Final  Rule 
are  not  officers  or  directors  of  small 
entities,  as  defined  by  the  RFA. 
Moreover,  this  Final  Rule  is  procedural 


'5  CFR  1320.12. 


'16U.S.C.  §825d(c). 


'  Presently,  "electronic  version"  means  the  pre- 
fiUed  diskette  sent  annually  by  the  Conunission.  In 
the  future,  however,  the  Commission  may  make 
alternative  methods  of  electronic  filing  available. 

»42U.S.C.  §4332. 

'  18  CFR  380.4(a)(2Mii),  (aM5). 

■5U.S.C.  §601-«12. 
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and  ministerial  in  nature  and  will  not 
add  any  burdens  to  any  entities;  rather 
it  will  reduce  the  burden  on  all  persons 
to  whom  it  applies.  Therefore,  the 
Commission  certifies  that  promulgating 
this  Final  Rule  does  not  represent  a 
major  Federal  action  having  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

VII.  Administrative  Findings  and 
Effective  Date 

Because  this  rule  does  not  itself  alter 
the  substantive  rights  or  interests  of  any 
interested  persons,  but  rather  merely 
reduces  the  burden  on  those  persons 
who  must  file  Form  No.  561,  the 
Commission  finds  that  prior  notice  and 
comment  are  unnecessary  under  the 
Administrative  Procedure  Act.' 

Because  this  rule  does  not  alter  the 
substantive  rights  or  interests  of  any 
interested  persons  but  rather  relieves  a 
restriction  otherwise  applicable  to  those 
persons  who  must  file  Form  No.  561, 
and  because  it  reduces  the  biuden  on 
those  who  must  file  Form  No.  561,  the 
Commission  finds  good  cause  to  allow 
this  rule  to  become  effective  upon  less 
than  30  days'  notice. '«  This  Final  Rule 
therefore  will  be  made  effective  Janueiry 
1, 1999. 

VIII.  Congressional  Notification 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
requires  agencies  to  report  to  Congress 
on  the  promulgation  of  certain  final 
rules  prior  to  their  effective  dates." 
That  reporting  requirement  does  not 
apply  to  this  Final  Rule,  however.  The 


'5U.S.C.  §553fb)(B). 
">5U.S.C.§§ 553(d)(1).  (3). 
"5U.S.C.  8801. 


Commission  finds  that  this  Final  Rule, 
which  reduces  the  burden  on  persons 
who  must  file  Form  No.  561,  does  not 
substantially  affect  the  rights  or 
obligations  of  non-agency  parties,  and 
therefore  falls  within  a  statutory 
exception  for  rules  relating  to  agency 
procedures  or  practices  that  do  not 
substantially  affect  the  rights  or 
obligations  of  non-agency  parties. '^ 

List  of  Subfects  in  18  CFR  Parts  46  and 
131 

Antitrust,  Electric  utilities.  Holding 
Companies,  Reporting  and 
recordkeeping  requirements;  Electric 
Power. 

By  the  Commission. 
David  P.  Boergere, 
Secretary. 

In  consideration  of  the  foregoing,  the 
Commission  amends  Parts  46  and  131, 
Chapter  I,  Title  18,  Code  of  Federal 
Regulations,  as  set  forth  below. 

PART  46-PUBLIC  UTILITY  HLINQ 
REQUIREMENTS  AND  FIUNQ 
REQUIREMENTS  FOR  PERSONS 
HOLCMNQ  INTERLOCKING  POSITIONS 

1.  The  authority  citation  for  Part  46 
continues  to  read  as  follows: 

Authority:  Federal  Power  Act.  as  amended, 
16  U.S.C.  792-828C;  Public  Utility  Regulatory 
Policies  Act  of  1978. 16  U.S.C.  2601-2645; 
Department  of  Energy  Organization  Act;  42 
U.S.C.  7101-7352;  E.O.  12009,  3  CFR  142 
(1978). 

2.  hi  §  46.6,  paragraph  {d)(l)  is 
revised,  paragraph  (d)(2)  is  redesignated 
as  (d)(3),  and  a  new  paragraph  (d)(2)  is 
added  to  read  as  follows: 


'2  5U.S.C.  S804(3)(C). 


f46.6    Content*  of  the  vvrittM) 
and  procedurM  for  filing. 


(d)(1)  Each  person  shall  file  an 
original  and  one  copy  of  such  written 
statement  with  the  Office  of  Secretary  of 
the  Commission  on  or  before  April  30  of 
each  year  immediately  following  the 
calendar  year  during  any  portion  of 
which  such  person  held  a  position 
described  in  §  46.4.  The  original  of  such 
statement  shall  be  dated  and  signed  by 
such  person.  The  copy  shall  b^  the 
date  that  appeared  on  the  original;  the 
signature  on  the  copy  may  be  stamped 
or  typed  on  the  copy. 

(2)  Instead  of  submitting  changes  to 
the  Commission  on  the  pre-printed 
Form  No.  561  sent  annually  by  the 
Commission,  a  person  may  choose  to 
make  changes  to  the  pre-fiUed  electronic 
version  provided  by  the  Commission. 
This  electronic  version,  along  with  the 
signed  original  and  one  copy  (as 
required  by  Paragraph  (d)(c))  shall  also 
be  filed  with  the  Commission. 


PART  131-^ORMS 

1.  The  authority  citation  for  Part  131 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  791a-82Sr,  2601- 
2645;  31  U.S.C.  9701.  42  U.S.C.  7101-7352. 

2.  Section  131.31  is  revised  to  read  as 
follows: 

S  131.31    FERC  Form  No.  561,  Annual 
report  of  Interlocking  positions. 

(See  section  46.4  of  this  chapter.) 

BIUMQ  CODE  6717-01-M 
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INSTRUCTIONS  FOR  COMPLETING 
ANNUAL  REPORT  OF  INTERLOCKING 
POSITIONS 

GENERAL  INFORMATION: 

Purpose  of  Report 

The  data  collected  by  this  report  will  be 
used  by  the  Federal  Energy  Regulatory 
Commission's  staff  for  the  review  and 
oversight  of  interlocking  positions 
between  public  utilities  and  certain  other 
entities  as  described  below. 
Who  Must  Submit 

This  report  must  be  completed  by  all 
persons  holding  interlocking  positions 
between  public  utilities  and  certain  other 
entities  (described  in  the  speciflc 
instructions)  during  any  portion  of  the 
calendar  year. 
When  to  Submit 

Submit  this  report  on  or  before  April  30  of 
each  year  for  the  preceding  calendar 
year.  (For  example,  the  report  for  the 
year  1999  would  be  filed  on  or  before 
April  30,  2000.) 
What  and  Where  to  Submit 

Submit  an  original  and  one  (1)  copy  of  this 
report  to:  Federal  Energy  Regulatory 
Commission,  Office  of  the  Secretary, 
Attention  FERC  561, 888  First  Street  NE, 
Washington,  DC  20426 
Sanctions 

This  report  is  mandatory  and  is  prescribed 
by  Section  30S(c)(l)  of  the  Federal  Power 
Act  and  18  CFR  46.4.  Failure  to  report 
may  result  in  certain  penalties  and  other 
sanctions  as  provided  by  law. 
Where  to  Send  Comments  on  Public 
Reporting  Burden 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  0.25  hours  j>er  response, 
including  the  time  for  reviewing  the 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information  to:  Federal 
Energy  Regulatory  Commission,  Attn: 
Federal  Energy  Regulatory  Commission 
Information  Clearance  Officer,  888  First 
Street  NE,  Washington,  DC  20426. 

You  shall  not  be  penalized  for  failure  to 
respond  to  this  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 

GENERAL  INSTRUCTIONS 

1.  Prepare  this  report  in  conformity  with 
the  requirements  prescribed  in  18  CFR  46.4. 

2.  Leave  blank  any  columns  that  are  not 
applicable. 

SPECIFIC  INSTRUCTIONS 

Item  and  Instruction 

Respondent  Information 

1  and  2    Enter  your  full  name  and  your 

business  address. 
3    Enter  the  calendar  year  for  which  this 

report  is  filed. 


4  and  5    If  you  are  authorized  by  this 
Commission  to  hold  the  position  of 
oHicer  or  director  in  accordance  with 
Part  45  of  the  Commission's  regulations: 
enter  in  space  4  the  complete  FERC 
docket  number  of  such  authorization; 
enter  in  space  5  the  latest  date  of  such 
authorization.  Otherwise,  leave  these 
spaces  blank. 

6    Enter  the  public  utility  or  public  utility 
holding  company  to  which  you  want 
next  year's  Form  561  sent. 

Public  Utility  Data 

Col  (1)  and  Col  (2)    Enter  in  column  (1)  the 
name  of  each  public  utility  in  which  you 
hold  an  executive  position.  In  column  (2) 
■  enter  the  appropriate  code  for  each  such 
position,  according  to  the  list  below: 

Code  and  Name 

Dir    Director 

CEO    Chief  Executive  Officer 

PRES    President 

VP    Vice  President 

SEC    Secretary 

TREA    Treasurer  , 

GM    General  Manager 

COMP    Comptroller 

PURA    Chief  Purchasing  Agent 

OEP    Other  Executive  Position 

Interlocking  Entity  Data 

Col  (3)  and  Col  (4)    Enter  in  Column  (3)  the 
name  of  each  entity  in  which  you  hold 
an  interlocking  position.  Enter  the 
appropriate  code  for  each  executive 
position  you  hold  in  the  entity  named  in 
Column  (3),  using  the  list  below: 

Code  and  Name 

DIR    Director 

CEO    Chief  Executive  Officer 

PRES    President 

VP    Vice  President 

SEC    Secretary 

TREA    Treasurer 

GM    General  Manager 

COMP    Comptroller 

PURA    Chief  Purchasing  Agent 

PART    Partner 

APPT    Appointee 

REP    Representative 

OEP    Other  Executive  Position 

Col  (5)    Enter  in  Column  (5)  the  appropriate 
code  type  for  each  entity  listed  in 
Column  (3),  using  the  list  below: 

Code  and  Name 

FIN    Investment  bank;  bank  holding 
company:  foreign  bank  or  subsidiary 
thereof  doing  business  in  the  United 
States;  other  organization  primarily 
engaged  in  the  business  of  providing 
financial  services  or  credit;  mutual 
savings  bank;  or  savings  and  loan 
association 

FINI    Insurance  company 

SECU  Entity  authorized  by  law  to 
underwrite  or  participate  in  the 
marketing  of  securities  of  a  public  utility 

ELEQ    Entity  which  produces/supplies 
electric  equipment  for  the  use  of  any 
public  utility 

FUEL  Entity  which  produces/supplies  coal, 
natural  gas,  nuclear  fuel,  or  other  fuel  for 
the  use  of  any  public  utility 


20CL    Entity  specified  in  18  CFR  46.3  (one 
of  the  20  largest  purchasers  of  electric 
energy  from  a  utility) 

CNEN'  Entity  which  is  controlled  by  any 
one  of  the  above  named  entities 

305B    Entity  referred  to  in  Section  305(b)  of 
the  Federal  Power  Act  (not  otherwise 
identified  above) 

Col  (6)    For  each  entity  that  supplies  electric 
equipment  (ELEQ)  named  in  Column  (3) 
enter  the  aggregate  amount  of  revenues 
from  producing  or  supplying  electrical 
equipment  to  any  public  utility  named  in 
column  (1)  in  the  subject  calendar  year, 
rounded  to  the  nearest  SI 00,000. 
Otherwise,  leave  this  column  blank. 

Signature    The  original  of  this  report  must 
be  dated  and  signed.  The  copy  must  bear 
the  date  that  appeared  on  the  original. 
The  signature  on  the  copy  may  be 
stamped  or  typed  on  the  copy. 

IFR  Doc.  98-34131  Filed  12-30-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  54 

[Docket  No.  93N-0445] 

RIN  0910^877 

Financial  Disclosure  by  Clinical 
Investigators 

AGENCY:  Food  and  Drug  AdminisU-ation, 

HHS. 

ACTION:  Final  rule;  action  on  petition  for 

reconsideration. 

summary:  The  Eood  and  Drug 
Administration  (FDA)  is  revising  the 
requirements  regarding  financial 
disclosure  by  clinical  investigators  in 
order  to  add  material  to  the  codified 
language  that  was  inadvertently  omitted 
and  to  clarify  the  compliance  dates  to, 
in  some  cases,  restrict  the  retroactive 
appUcation  of  certain  requirements  of 
the  rule.  FDA  is  making  these  changes 
in  order  to  respond  to  concerns  raised 
by  the  Pharmaceutical  Research 
Manufacturers  Association  (hereinafter 
referred  to  as  "PhRMA").  By  making 
these  changes,  FDA  will  be  reducing  the 
administrative  burden  for  manufacturers 
and  other  affected  parties  while,  at  the 
same  time,  ensuring  that  the  agency 
obtains  the  information  that  is  most 
relevant  to  its  review  of  clinical  data 
submitted  in  marketing  applications. 
DATES: 

Effective  Date:  This  regulation 
becomes  effective  February  2, 1999. 

Conunent  Date:  Submit  written 
comments  on  the  information  collection 
provisions  in  the  rule  published  on 
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February  2. 1998  (63  FR  5233).  by 
February  1. 1999. 

Compliance  Date:  Compliance  with 
collection  of  information  on  any  equity 
interest  in  a  pubhcly  traded  corporation 
that  exceeds  SSO.OOO  as  defined  in 
§  54.2(b)  (21  CFR  54.2(b))  as  published 
at  63  FR  5250  (February  2.  1998)  is 
required  for  covered  clinical  trials  that 
are  ongoing  as  of  February  2, 1999. 

Comphance  with  collection  of 
information  on  significant  payments  of 
other  sorts  as  de&ied  in  §  54.2(f),  as 
pubUshed  at  63  FR  5250  (February  2, 
1998)  is  required  for  those  payments 
made  on  or  after  February  2, 1999. 
ADDRESSES:  Submit  written  comments 
on  the  inform^^tion  collection  provisions 
of  this  final  rule  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  New  Executive  Office  Bldg.,  725 
17th  St.  NW..  rm.  10235.  Washington. 
DC  20503.  Attn:  Desk  Officer  for  FDA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  C.  Gross.  Office  of  External  Affairs 
(HF-60),  Food  and  E)rug 
Administration.  5600  Fishers  Lane. 
Rockville,  MD  20857.  301-827-3440, 
FAX  301-594-0113. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  February  2. 
1998  (63  FR  5233),  FDA  pubhshed  a 
final  rule  entitled  "Financial  Disclosure 
by  CUnical  Investigators"  (hereinafter 
referred  to  as  "the  February  2,  1998, 
final  rule").  The  February  2. 1998,  final 
rule  required  the  sponsor  (hereinafter 
referred  to  as  "the  appUcant")  of  a 
marketing  application  for  any  drug 
product,  including  any  biological 
product,  or  iiny  device  to  submit  certain 
information  concerning  the 
compensation  to.  and  financial  interests 
of,  clinical  investigators  conducting 
certain  clinical  studies.  This 
requirement  applied  to  any  covered 
clinical  study  of  a  drug  or  device 
submitted  in  a  marketing  application 
that  the  applicant  or  FDA  relies  on  to 
establish  that  the  product  is  effective, 
including  studies  that  show  equivalence 
to  an  effective  product,  or  that  make  a 
significant  contribution  to  evidence  of 
safety.  The  February  2. 1998,  final  rule 
required  apphcants  to  certify  to  the 
absence  of  certain  financial  interests  of 
cUnical  investigators  and/or  disclose 
those  financial  interests,  when  covered 
clinical  studies  were  submitted  to  FDA 
in  support  of  a  marketing  application. 
The  purpose  of  the  February  2, 1998, 
final  rule  is  to  help  ensiue  Uiat  financial 
interests  and  compensation 
arrangements  of  cUnical  investigators 
that  could  affect  the  reliability  of  data 
submitted  to  FDA  in  support  of  product 
marketing  are  identified  and  disclosed 


by  the  applicant.  If  the  appUcant  does 
not  include  certification  or  disclosiire, 
or  both  if  required,  or  does  not  certify 
that  it  was  not  possible  to  obtain  the 
information,  the  agency  may  refuse  to 
file  the  appUcation. 

In  the  February  2, 1998.  final  rule.  aU 
reporting  requirements  appUed  to  any 
marketing  appUcation  submitted  on  or 
after  February  2, 1999.  This  final  rule 
wiU  change  the  reporting  requirements 
by  greatly  reducing  the  need  to  gather 
required  information  retrospectively  for 
studies  already  completed.  Specifically, 
information  on  the  equity  interests  of 
investigators  in  a  pubUcly  traded 
corporation,  as  described  in  §  54.2(b), 
must  be  collected  only  for  those  covered 
clinical  studies  that  are  ongoing  as  of 
February  2. 1999.  In  addition, 
manufacturers  will  only  be  required  to 
report  any  significant  payments  of  other 
sorts  as  described  in  §  54.2(f)  made  on 
or  after  February  2, 1999. 

FDA  is  also  revising  the  definition  of 
"covered  clinical  studies"  in  §  54.2(e). 
With  regard  to  studies  that  make  a 
significant  contribution  to  the 
demonstration  of  safety,  the  agency  has 
concluded  that  only  those  studies  in 
which  a  single  investigator  makes  a 
significant  contribution  to  the 
demonstration  of  safety  will  be  included 
in  the  definition  of  covered  clinical 
study.  This  change  would  generally 
exclude  phase  1  tolerance  studies  or 
pharmacokinetic  studies  (unless  they 
are  critical  to  an  efficacy  determination), 
large  open  safety  studies  conducted  at 
multiple  sites,  treatment  protocols  and 
parallel  track  protocols  fi-om  the 
definition  of  covered  clinical  study  and, 
therefore,  eUminate  the  need  to  collect 
and  report  information  on  the  financial 
interests  of  investigators  in  those  trials. 
Finally,  in  order  to  obtain  information 
only  about  investigators  who  had 
significant  roles  in  covered  clinical 
studies.  FDA  is  amending  the  definition 
of  "cUnical  investigator"  in  §  54.2(d)  to 
clarify  that  it  is  intended  to  include  only 
Usted  or  identified  investigators  or 
subinvestigators  who  are  directly 
involved  in  the  treatment  or  evaluation 
of  research  subjects.  These  changes  are 
being  made  in  part  in  response  to  a 
petition  for  reconsideration  submitted  to 
the  agency  by  PhRMA  on  August  3, 
1998.  The  Health  Industry 
Manufacturers  Association  submitted  a 
comment  to  the  rule  supporting  the 
petition  on  August  17, 1998. 

n.  Petition  for  Reconsideration 

FDA  received  a  petition  for 
reconsideration  on  August  3. 1998,  from 
PhRMA  requesting  that  some  provisions 
of  the  final  rule  be  reconsidered  and 
changed.  The  petition  argued  that  these 


provisions  imposed  substantial 
logistical  and  information  collection 
burdens  on  sponsors  and  appUcants 
without  providing  any  significant 
benefit  to  the  pubUc.  As  discussed  in 
section  V  of  this  document,  PhRMA  had 
also  submitted  a  comment  under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA)  on  the  information  collection 
provisions  of  the  rule.  The  comment 
made  essentially  the  same  arguments  as 
the  petition,  although  it  was  sUghtly 
broader.  Aspects  of  the  PhRMA 
comment  not  included  in  the  petition 
are  addressed  in  section  V  of  this 
document. 

In  the  petition,  PhRMA  asked  that  the 
agency  reconsider  requiring  appUcants 
to  retrospectively  collect  information; 
that  is,  PhRMA  asked  that  the  final  rule 
be  appUed  only  to  studies  commenced 
after  the  February  2. 1999.  effective  date 
of  the  rule.  The  petition  also  sought  to 
modify  the  final  rule  in  several  respects. 
Specifically.  PhRMA  requested  that  the 
rule  not  apply  to  large  multicenter 
studies,  subinvestigators  who  do  not 
have  primary  responsibility  for  a 
clinical  trial,  and  that  it  not  apply  to 
payments  of  less  than  $1 .000  to 
individuals  and  less  than  $2,500  to 
sponsors'  associated  institutions  when 
sponsors  are  collecting  information 
about  "significant  payments  of  other 
sorts"  as  defined  in  §  54.2(f).  PhRMA 
also  asked  FDA  to  respond  to  the 
petition  by  September  28, 1998,  or  stay 
the  effective  date  of  the  final  rule 
pending  reconsideration,  with  12 
months  of  lead  time  for  implementation 
when  the  stay  is  Ufted. 

Under  §  10.33(b)  and  (g)  (21  CFR 
10.33(b)  and  (g)),  a  petition  for 
reconsideration  must  be  submitted 
within  30  days  after  the  date  of  the 
decision  involved.  However,  §  10.33(b) 
also  provides  that,  for  good  cause,  the 
Commissioner  of  Food  and  Drugs  may 
consider  an  untimely  petition  for 
reconsideration.  Although  PhRMA 's 
petition  was  submitted  well  after  the 
deadline,  FDA  finds  that  good  cause 
exists  because  of  the  strength  of  certain 
arguments  in  the  petition  concerning 
the  desirabiUty  of  modifications  to  some 
aspects  of  the  February  2, 1998,  rule. 

m.  Response  to  Petition 

FDA  has  carefully  evaluated  the 
petition  for  reconsideration  and 
reviewed  the  administrative  record  of 
the  February  2, 1998,  final  rule  to 
determine  whether  the  standard  in 
§  10.33(d)  for  granting  a  petition  for 
reconsideration  has  been  met.  As 
explained  in  the  following  paragraphs, 
the  agency  concludes  that  the  standard 
has  been  met  with  respect  to  some  of  the 
actions  requested  in  the  petition  for 
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^consideration.  Specifically,  the  agency 
X)nclude8  that:  (1)  The  petitioner's 
Misition  is  not  frivolous  and  is  being 
jursued  in  good  faith;  (2)  with  respect 
o  certain  provisions  of  the  February  2, 
1998,  final  rule,  the  agency  did  not 
idequately  consider  certain  information 
}r  views  in  the  administrative  record; 

3)  the  petition  has  demonstrated  sound 
>ubUc  poUcy  grounds  supporting 
econsideration  of  those  provisions;  and 

4)  reconsideration  of  those  provisions 
s  not  outweighed  by  public  health  or 
}ther  public  interests.  Therefore,  the 
igency  is  revising  parts  of  the  final  rule 
lased  on  argiunents  in  the  petition  for 
leconsideration.  By  making  these 
'evisions,  the  agency  will  also  reduce 
he  information  collection  burden 
issociated  with  implementation  of  this 
inal  rule. 

A.  Retrospective  Collection  of 
nformation 

FDA  received  some  comments  on  the 
)roposed  rule  that  asked  FDA  to  apply 
he  rule  prospectively,  to  avoid 
Mnalizing  applicants  and  clinical 
nvestigators  whose  clinical 
nvestigations  were  concluded  or 
ilready  in  progress.  FDA  responded  in 
he  February  2, 1998,  final  rule  that  it 
vas  important  to  know  about  the 
inancial  arrangements  and  payments 
hat  were  considered  to  be  problematic 
n  a  timely  manner  and  that 
mplementation  should  not  be  long 
ieferred.  The  agency  also  stated  that  in 
>rder  to  give  applicants  time  to  comply 
Arith  the  final  rule  and  to  avoid  delayed 
submissions,  applicants  would  not  be 
vquired  to  comply  with  the  final  rule 
mtil  1  year  after  the  publication  date  of 
he  final  rule.  The  agency  recognized 
hat  there  may  be  times  where,  despite 
he  applicant's  diligent  efforts  to  collect 
his  information,  the  applicant  may  be 
mable  to  obtain  it.  FDA  amended  the 
inal  rule  to  permit  an  appUcant  who 
an  show  conclusively  why  this 
nformation  could  not  be  obtained  to 
<  »rtify  that  the  applicant  acted 
.<  liUgently  to  obtain  the  information,  but 
vas  unable  to  do  so  and  to  include  the 
eason  why  such  information  could  not 
>e  obtained. 

Based  on  argimients  presented  in  the 
>etition  for  reconsideration,  FDA  is 
evising  this  final  rule  with  regard  to 
I  loUection  of  information  on  equity 
nterests  in  a  publicly  traded  company 
'  vhen  such  interests  exceed  $50,000  in 
'  ralue  as  defined  in  §  54.2(b).  Sponsors 
^  vill  be  required  to  collect  information 
]  egarding  such  interests  only  in  those 
( :overed  clinical  studies  that  are  ongoing 
1  s  of  February  2, 1999.  FDA  is  also 
I  evising  the  final  rule  with  regard  to 
I  ollection  of  information  concerning 


significant  payments  of  other  sorts, 
defined  imder  §  54.2(f),  so  that 
submission  of  this  information  is 
required  only  for  payments  made  on  or 
after  February  2, 1999. 

Collection  of  information  described 
under  §  54.2(a),  "compensation  affected 
by  the  outcome  of  clinical  studies",  and 
§  54.2  (c),  "proprietary  interests  in  the 
tested  product",  will  be  required  for 
investigators  participating  in  covered 
cUnical  studies,  whether  they  are 
ongoing  or  already  completed,  if  the 
studies  are  used  to  support  applications 
that  are  submitted  on  or  after  February 
2, 1999.  In  addition,  sponsors  will  be 
required  imder  §  54.2(b)  to  collect 
information  on  any  ownership  interest 
whose  value  cannot  be  readily 
determined  through  reference  to  public 
prices  (generally  interests  in  a 
nonpubhcly  traded  corporation)  for 
investigators  participating  in  all  covered 
clinical  studies,  whether  they  are 
ongoing  or  already  completed,  if  they 
are  used  to  support  applications  that  are 
submitted  on  or  after  February  2, 1999. 
FDA  is  not  changing  these  requirements 
because  the  agency  believes  that  the 
information  required  under  §  54.2(a), 
(b),  (with  regard  to  any  ownership 
interest  whose  value  cannot  be  readily 
determined  through  reference  to  public 
prices)  and  (c)  is  &e  most  critical  to  the 
agency  and  therefore,  its  collection 
should  not  be  deferred.  By  modifying 
the  compliance  dates  of  §  54.2(b)  (equity 
interests  that  exceed  $50,000  in  a 
pubUcly  traded  corporation)  and  (0 
(significant  payments  of  other  sorts), 
FDA  has  eUminated  the  potential 
administrative  burden  to  sponsors  of 
reconstructing  records  after  the  fact, 
thereby  reducing  the  information 
collection  burden  on  regulated  industry 
without  compromising  the  integrity  of 
the  final  rule. 

B.  Clinical  Investigator  Definition 

hi  the  September  22, 1994  (59  FR 
48708)  proposed  rule.  FDA  defined 
clinical  investigator  to  mean  any 
investigator  who  is  directly  involved  in 
the  treatment  or  evaluation  of  research 
subjects,  or  who  could  otherwise 
influence  the  outcome  of  the  research. 
Spouses  and  dependent  children  were 
also  included  imder  the  definition  of 
clinical  investigator.  The  proposed  rule 
asked  for  comment  on  whether  the 
definition  of  clinical  investigator  should 
include  business  partners  of  the 
investigator  who  might  share  in  profits 
bom  the  investigator's  arrangements  or 
financial  interests.  Most  comments 
objected  to  including  business  partners 
under  the  definition  of  cUnical 
investigator.  Several  comments  on  the 
proposed  rule  found  the  definition  to  be 


too  broad  and  stated  that,  as  proposed, 
the  definition  would  involve  all  study 
personnel  and  pose  an  enormous 
administrative  burden.  One  comment 
recommended  limiting  the  scope  of  the 
definition  to  the  principal  investigator 
only. 

In  the  February  2, 1998,  final  rule. 
FDA  agreed  with  comments  that  stated 
that  including  business  partners  under 
this  definition  was  imnecessary  and 
potentially  biudensome.  FDA  also 
agreed  with  those  comments  that 
supported  narrowing  the  definition.  The 
F^niary  2, 1998,  final  rule  defined 
clinical  investigator  to  mean  any  listed 
or  identified  investigator  who  is  directly 
involved  in  the  treatment  or  evaluation 
of  research  subjects.  The  definition  also 
included  the  investigator's  spouse  and 
dependent  children.  It  was  not  intended 
to  include  hospital  or  office  staff  who 
may  provide  occasional  care  to  subjects. 

In  the  petition  for  reconsideration, 
PhRMA  argued  that  the  final  rule 
should  not  apply  to  subinvestigators 
because  it  would  be  too  burdensome  to 
collect  and  report  financial  information 
concerning  subinvestigators.  In 
addition,  me  petition  asserted  that 
subinvestigators  often  play  a  limited 
role  in  the  conduct  of  a  trial  and  do  not 
have  a  significant  effect  on  the  trial's 
outcome  and  therefore  should  be 
excluded. 

After  careful  consideration  of  this 
request,  the  agency  disagrees  with  the 
reasoning  in  the  petition  about 
subinvestigators  and  declines  to  adopt 
the  request  that  they  all  be  excluded 
fix>m  the  final  rule.  FDA  befieves  that  it 
is  appropriate  to  clarify  the  definition  of 
clinical  investigator,  however,  in  Ught  of 
this  request.  The  agency  wishes  to  make 
clear  that  individuals  included  in  the 
definition  of  clinical  investigator  are 
only  those  who  actually  and  directly 
participate  in  the  conduct  of  the  trial 
and  not  those  who  may  occasionally 
provide  treatment  to  subjects. 

The  agency  believes  that  most  of  the 
individuals  participating  in  the  conduct 
of  a  clinical  trial  could  be  described  as 
subinvestigators.  If  the  position 
recommended  in  the  {jetition  were 
adopted,  the  agency  would  likely 
receive  financial  information  for  no 
more  than  a  handful  of  individuals  for 
each  trial,  regardless  of  how  many 
individuals  were  actually  directly 
involved  in  the  treatment  or  evaluation 
of  research  subjects.  FDA  believes  that 
subinvestigators  generally  perform  a 
significant  amoimt  of  the  work  involved 
in  the  conduct  of  a  trial  and  can 
therefore  influence  its  results.  It  would 
not  be  prudent  to  exclude  all 
subinvestigators  because  to  do  so  would 
mean  that  much  of  the  most  meaningful 
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and  relevant  information  would  not  be 
reported  which,  in  turn,  would  greatly 
weaken  the  agency's  ability  to  assess  the 
reliability  of  clinical  trial  data.  For  this 
reason,  n)A  will  not  eliminate 
subinvestigators  from  the  definition  of 
"clinical  investigator." 

The  agency  believes  that  it  has 
addressed  the  issue  raised  in  the 
petition  of  the  burden  involved  in 
reporting  information  concerning 
subinvestigators  in  several  ways.  First, 
as  will  be  discussed  more  fully  as 
follows,  by  narrowing  the  definition  of 
covered  clinical  study  to  exclude  large 
open  safety  studies  conducted  at 
multiple  sites,  treatment  protocols,  and 
parallel  track  protocols,  the  agency  has 
eliminated  the  need  for  collecting  and 
reporting  information  from  the  large 
number  of  individuals,  many  of  whom 
are  subinvestigators,  who  typically 
participate  in  those  types  of  studies. 
Second,  the  change  being  made  to 
eliminate  the  need  for  retrospective 
reporting  of  equity  interests  in  publicly 
traded  companies  will  also  make  the 
information  on  subinvestigators  easier 
to  collect.  With  these  steps,  FDA  has 
considerably  reduced  the  administrative 
burden  associated  with  this  final  rule 
while  maintaining  the  agency's  ability 
to  obtain  the  information  it  needs  to 
assess  the  reliability  of  clinical  trial 
data. 

C.  Covered  Clinical  Study  Definition 

In  the  September  1994  proposed  rule, 
"clinical  study"  was  defined  as  any 
study  involving  human  subjects, 
including  a  study  to  establish 
bioavailability  or  bioequivalence, 
submitted  in  a  marketing  application 
subject  to  this  part,  that  either  the 
sponsor  identifies  as  one  that  the 
sponsor  relies  on  to  establish  that  the 
product  meets  the  regulatory 
requirements  for  marketing,  or  FDA 
identifies  as  one  that  it  intends  to  rely 
on  to  support  its  decision  to  permit  the 
marketing  of  the  product.  Under  the 
proposal,  studies  submitted  as 
publications  or  in  brief  siunmary  form 
would  generally  not  be  considered 
"covered  clinical  studies"  imless  FDA 
informed  the  sponsor  otherwise.  The 
agency  further  proposed  that  a  sponsor 
could  consult  with  FDA  as  to  which 
clinical  studies  constituted  "covered 
clinical  studies"  for  purposes  of 
complying  with  financial  disclosiure 
requirements.  Several  comments 
reconmiended  that  FDA  limit  the  scope 
of  the  rule  with  respect  to  covered 
studies.  One  comment  said  that  the  rule 
appeared  to  include  large-scale  open 
label  studies,  such  as  studies  involving 
some  cardiovascular  therapies, 
compassionate  use  studies  and  parallel 


track  studies,  all  of  which  might  be 
submitted  in  support  of  a  new  drug 
appUcation  (NDA).  The  comment  noted 
that  investigators  in  such  studies  could 
number  in  the  thousands  and  said  that 
it  would  be  an  unwarranted  burden  to 
require  an  applicant  to  obtain  financial 
information  from  each  clinical 
investigator. 

FDA  responded  in  the  preamble  to 
February  2, 1998,  final  rule  that  in 
general,  large  open  studies,  treatment 
protocols,  and  other  such  studies  with 
large  numbers  of  investigators  would 
not  be  covered  studies.  The  preamble 
further  states  that  because  these  studies 
generally  have  large  numbers  of 
investigators,  no  single  investigator  has 
a  major  responsibility  for  the  data.  The 
agency  said  in  the  preamble  that 
although  it  is  not  impossible  that  a 
financial  interest  could  be  important  in 
these  studies,  it  is  relatively  unlikely, 
and  the  agency  has  concluded  that  the 
effort  needed  to  obtain  financial 
information  for  these  investigators 
should  not  be  undertaken.  It  has  been 
brought  to  the  agency's  attention  that 
the  codified  language  of  the  regulation 
at  §  54.2(e)  did  not  fully  reflect  those 
preamble  statements.  The  petitioners 
have  asked  FDA  to  reconsider  whether 
the  final  rule  should  apply  to  these 
types  of  large,  multicenter  studies.  FDA 
acknowledges  that  some  material  was 
inadvertently  omitted  from  the  codified 
language  in  the  February  2,  1998,  final 
rule  and  accordingly  is  adding  language 
to  the  definition  of  "covered  clinical  % 
study"  to  reflect  the  agency's  original 
intention.  The  definition  of  "covered 
clinical  study"  has  been  amended  to 
indicate  that  generally  it  does  not 
include  phase  I  tolerance  studies  or 
pharmacokinetic  studies,  most  clinical 
pharmacology  studies  (unless  they  are 
critical  to  an  efficacy  determination), 
large  open  safety  studies  conducted  at 
multiple  sites,  treatment  protocols,  and 
parallel  track  protocols. 

D.  Tracking  Small  Gifts  in  Calculating 
$25,000  Threshold  for  "Significant 
Payments  of  Other  Sorts" 

The  petitioners  have  asked  that  FDA 
amend  the  definition  of  significant 
payments  of  other  sorts"  in  §  54.2(f)  so 
that  sponsors  are  not  required  to  collect 
or  report  information  concerning 
individual  payments  less  than  $1,000  to 
physicians  or  less  than  $2,500  to 
institutions  so  that  such  payments  are 
not  counted  in  determining  whether  the 
$25,000  reporting  threshold  has  been 
reached.  The  petitioners  argued  that  the 
administrative  burden  of  tracking  such 
payments  is  unjustified.  FDA  declines 
to  amend  the  final  rule  in  this  way. 
Payments  under  $1,000  or  $2,500 


respectively,  if  nuJnerous  or  when 
added  to  a  fairly  large  grant  or  to  the 
value  of  equipment  provided  to  the 
investigator,  could  bring  the  total 
amount  of  significant  payments  of  other 
sorts  to  $25,000  or  more.  The  agency 
beUeves  that  the  aggregate  amoimt  of 
such  payments  is  important,  not  the  size 
of  individual  payments.  In  addition, 
FDA  is  reluctant  to  create  a  mechanism 
that  could  be  used  to  ciraimvent  the 
reporting  reqtiirement  entirely  by 
making  many  small  payments  to  an 
investigator  or  institution.  The  agency 
has  changed  the  compliance  date 
regarding  these  payments,  however,  so 
that  sponsors  will  begin  to  collect  and 
report  information  regarding 
"significant  payments  of  other  sorts" 
only  on  such  payments  made  on  or  after 
February  2. 1999.  The  agency  believes 
this  modification  reasonably  addresses 
sponsors'  concerns  about  the 
burdensomeness  of  the  requirement. 

E.  Request  for  Response  by  September 
28, 1 998  or  Request  to  Stay  the  Rule 

FDA  does  not  believe  there  is  a  need 
to  stay  the  rule  indefinitely  because  by 
making  the  changes  described 
previously,  the  agency  has  both  clarified 
the  requirements  of  the  rule  and 
significantly  decreased  the 
administrative  biu-den  associated  with 
collecting  this  information.  The  agency 
finds  that  the  petitioners  have  not 
demonstrated  a  need  to  delay  the 
effective  date  for  this  rule  and  therefore 
declines  to  grant  this  request. 

IV.  Analysis  of  Impact 

FDA  has  examined  the  impacts  of  the 
final  rule  imder  Executive  Order  12866, 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601-612),  and  the  Unfunded  Mandates 
Reform  Act  (Pub.  L.  104-4).  Executive 
Order  12866  directs  agencies  to  assess 
all  costs  and  benefits  of  available 
regulatory  alternatives  and.  when 
regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages;  and 
distributive  impacts  and  equity).  The 
agency  believes  that  the  final  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order  and  concludes  that 
it  is  not  a  significant  regulatory  action 
as  defined.  The  Regulatory  Flexibility 
Act  requires  agencies  to  prepare  a 
regulatory  flexibility  analysis  for  each 
rule,  unless  the  agency  certifies  that  the 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  explained 
in  the  February  2, 1998.  final  rule,  the 
agency  believes  that  this  final  rule  will 
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not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
mtities.  Nevertheless,  the  rule  may 
impose  significant  costs  on  a  few  small 
businesses.  Because  FDA  cannot 
adequately  quantify  all  of  this  impact,  it 
prepared  a  regulatory  flexibility  analysis 
as  part  of  its  economic  assessment.  "Htle 
n  of  the  Unfunded  Mandates  Reform 
Act  (in  section  202)  requires  that 
agencies  prepare  a  written  assessment  of 
anticipated  costs  and  benefits  before 
proposing  any  rule  that  may  result  in  an 
«q)enditure  in  any  1  year  by  State, 
local,  and  tribal  governments,  in  the 
aggregate  or  by  the  private  sector  of 
$100  million  (adjusted  annually  for 
inflation).  Because  the  rule  will  not 
result  in  expenditures  of  this  amoimt, 
FDA  is  not  required  to  prepare  a  cost- 
bmefit  analysis  imder  this  Act. 

FDA  is  publishing  these  revisions  in 
response  to  a  petition  for 
reconsideration  of  some  of  the  rules' 
requirements  on  the  grounds  that  they 
imposed  a  substantial  burden  on 
sponsors.  The  agency  has  amended  the 
requirements  in  the  final  rule  so  that  the 
information  collection  requirements  for 
reporting  equity  interests  in  publicly 
held  corporations  that  exceed  $50,000 
in  value  Mrill  apply  to  studies  ongoing 
as  of  February  2, 1999.  and  the 
requirements  regarding  significant 
payments  of  other  sorts  will  apply  to 
payments  made  on  or  after  February  2. 
1999  (see  section  m.A  and  in.D  of  this 
document,  respectively). 

These  changes  will  substantially 
reduce  the  affected  industry's  near  term 
regulatory  burden.  Nevertheless,  the 
agraicy  has  not  reduced  its  earlier  cost 
estimate,  because  its  original  impact 
analysis  did  not  fully  reflect  the  cost  of 
collecting  retrospective  information  on 
equity  interests  in  publicly  held 
corporati(Hi8  or  of  making  significant 
payments  of  other  sorts.  The  agency 
now  beUeves  that  its  original  figure  of 
less  than  $450,000  anniially  may  have 
understated  the  reporting  costs  of  the 
rule  as  pubUshed  on  February  2, 1998. 
but  reasonably  reflects  that  reporting 
cxwts  of  the  final  rule  as  amended,  llie 
revised  definitions  for  "clinical 
investigator"  and  "covered  clinical 
study"  do  not  result  in  any  change  to 
the  cost  analysis  because  they  continue 
to  reflect  the  agency's  earlier  intent. 


V.  Paperwork  Reduction  Act  of  1995 

This  final  rule  contains  information 
collection  provisions  that  are  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  PRA  of  1995 
(44  U.S.C.  3501-3520).  A  description  of 
these  provisions  is  given  as  follows  with 
an  estimate  of  the  annual  reporting  and 
recordkeeping  burden.  Included  in  the 
estimate  is  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  each  collection  of 
information. 

Title:  Financial  Disclosure  by  Clinical 
Investigators  (21  CFR  part  54) 

Description:  In  the  February  2, 1998. 
final  rule,  FDA  issued  regulations 
requiring  the  sponsor  of  any  drug 
(including  a  biological  product)  or 
device  marketing  application  to  submit 
information  concerning  the 
compensation  to.  and  financial  interests 
of.  any  clinical  investigator  directly 
involved  in  the  treatment  or  evaluation 
of  subjects  eiuolled  in  certain  clinical 
studies.  This  final  rule  revises  the 
requirements  of  the  February  2. 1998, 
final  rule  to  reduce  the  information 
collection  burden  imposed  on  sponsors 
of  drug  and  medical  device  products. 
The  revisions  are  described  in  section  III 
of  this  document. 

As  modified  by  this  revised  final  rule, 
the  requirement  to  disclose  information 
about  compensation  to.  and  financial 
interests  of.  clinical  investigators  will 
apply  to  any  study  of  a  drug  or  device 
in  humans  submitted  in  a  marketing 
application  or  reclassification  petition 
that  the  appUcant  or  FDA  relies  on  to 
estabUsh  that  the  product  is  effective 
and  to  any  study  in  which  a  single 
investigator  makes  a  significant 
contribution  to  the  demonstration  of 
safety.  The  regulations  require 
applicants  to  certify  to  the  absence  of 
certain  financial  interests  of  clinical 
investigators  or  disclose  those  financial 
interests  as  required,  when  covered 
clinical  studies  are  submitted  to  FDA  in 
support  of  product  marketing.  The 
purpose  of  the  regulations  is  to  ensure 
that  financial  interests  and 
arrangements  of  clinical  investigators 
that  could  affect  the  reliability  of  the 
data  submitted  to  FDA  in  support  of 
product  marketing  are  identified  and 


disclosed.  The  regulations  will  become 
effective  on  February  2, 1999. 

FDA  will  evaluate  the  information 
provided  about  each  covered  clinical 
study  in  an  appUcation  to  determine  the 
impact  of  any  disclosed  financial 
interests  on  the  reliabiUty  of  the  study. 
If  FDA  determines  that  the  financial 
interests  of  any  clinical  Investigator 
raise  serious  questions  about  the 
integrity  of  the  data,  FDA  may  take  any 
action  it  deems  necessary  to  resolve 
those  questions,  including  initiating 
agency  audits  of  the  questioned  data; 
requesting  that  the  appHcant  submit 
further  analyses  of  data  that  evaluate  the 
effect  of  the  clinical  investigator's  data 
on  overall  study  outcome;  requesting 
that  the  applicant  conduct  additional 
independent  studies  to  confirm  the 
resiUts  of  the  questioned  study;  or 
refusing  to  consider  the  data  from  the 
questioned  study  in  deciding  whether  to 
approve  the  application. 

Description  of  Respondents: 
Respondents  are  sponsors  of  marketing 
applications  containing  clinical  data 
from  studies  covered  by  the  regiUation. 
These  sponsors  represent 
pharmaceutical,  biologic,  and  medical 
device  firms.  Many  of  these  firms  are 
small  entities.  especiaUy  those  which 
manufacture  medical  devices  and 
biotechnology  products.  Respondents 
are  also  clinical  investigators  who 
provide  financial  information  to  the 
sponsors  of  marketing  applications. 

The  appUcant  will  incur  reporting 
costs  in  order  to  comply  with  the  final 
rule.  Applicants  will  be  required  to 
submit,  for  example,  a  complete  list  of 
clinical  investigators  for  each  covered 
study,  a  list  that  is  already  submitted  in 
a  marketing  application.  For 
investigators  not  employed  by  the 
applicant  and/or  the  sponsor  of  the 
covered  study,  the  appUcant  must  either 
certify  to  the  absence  of  certain  financial 
arrangements  with  clinical  investigators 
or  disclose  those  arrangements  to  FDA. 

FDA  expects  that  almost  all 
appUcants  will  submit  a  certification 
statement  under  21  CFR  54.4(a)(1)  and 
(a)(2).  Preparation  of  the  statement  using 
the  foUowing  Form  FDA  3454  will 
represent  UtUe  effort  and  should  require 
no  more  than  1  hour  per  study. 

aajJNO  CODE  41«»-01-f 
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DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES 

Public  Health  Sarvic* 

Food  and  Drug  AdministraTion 

CERTIFICATION:  FINANCIAL  INTERESTS  AND 
ARRANGEMENTS  OF  CLINICAL  INVESTIGATORS 


Form  Approvad:  0MB  Ito.  XXXX-XXXX 
Expiration  D«a:  XX/XX/XX 


TO  BE  COUnSTED  BYAmJCANT 


With  respect  to  all  covered  clinical  studies  (or  specific  clinical  studies  listed  below  (if  appropriate))  sub- 
mitted in  support  of  this  application,  I  certify  to  one  of  the  statements  below  as  appropriate.  I  understand 
that  this  certification  is  made  in  compliance  with  21  CFR  part  54  and  that  for  the  purposes  of  this 
statement,  a  clinical  investigator  includes  the  spouse  and  each  dependent  child  of  the  investigator  as 
defined  in  21  CFR  54.2(d). 


Please  mark  the  applicable  checkbox. 


D  (1)  As  the  sponsor  of  the  submitted  studies,  I  certify  that  I  have  not  entered  into  any  financial 
arrangement  with  the  listed  clinical  investigators  (enter  names  of  clinical  investigators  below  or 
attach  list  of  names  to  this  form)  whereby  the  value  of  compensation  to  the  investigator  could  be 
affected  by  the  outcome  of  the  study  as  defined  in  21  CFR  54.2(a).  I  also  certify  that  each  listed 
clinical  investigator  required  to  disclose  to  the  sponsor  whether  the  investigator  had  a  proprietary 
interest  in  this  product  or  a  significant  equity  in  the  sponsor  as  defined  in  21  CFR  54.2(b)  did  not 
disclose  any  such  interests.  I  further  certify  that  no  listed  investigator  was  the  recipient  of 
significant  payments  of  other  sorts  as  defined  in  21  CFR  54.2(f). 


Q  (2)  As  the  applicant  who  is  submitting  a  study  or  studies  sponsored  by  a  firm  or  party  other  than  the 
applicant,  I  certify  that  based  on  information  obtained  from  the  sponsor  or  from  participating 
clinical  investigators,  the  listed  clinical  investigators  (anach  list  of  names  to  this  form)  did  not 
participate  in  any  financial  arrangement  with  the  sponsor  of  a  covered  study  whereby  the  value 
of  compensation  to  the  investigator  for  conducting  the  study  could  be  affected  by  the  outcome 
of  the  study  (as  defined  In  21  CFR  54.2(a));  had  no  proprietary  interest  in  this  product  or 
significant  equity  interest  in  the  sponsor  of  the  covered  study  (as  defined  in  21  CFR  54.2(b));  and 
was  not  the  recipient  of  significant  payments  of  other  sorts  (as  defined  in  21  CFR  54.2(f)). 

D  (3)  As  the  applicant  who  is  submitting  a  study  or  studies  sponsored  by  a  firm  or  party  other  than  the 
applicant,  I  certify  that  I  have  acted  with  due  diligence  to  obtain  from  the  listed  clinical 
investigators  (attach  list  of  names)  or  from  the  sponsor  the  information  required  under  54.4  and 
it  was  not  possible  to  do  so.  The  reason  why  this  information  could  not  be  obtained  is  attached. 


TITLE 


RRM/ ORGANIZATION 


SIGNATURE 


DATE 


Papenrark  RcdMctioii  Act  StateoKBt 

Aa  afcacy  oay  aol  conduct  or  sponsor,  ani  t  penoo  it  wx  required  Co  rapaad  lo,  a  colleciion  of 
irfiMMMkia  aaim  it  displays  a  currently  valid  OMB  control  numlMr.  Public  reporting  burden  for  this 
fffllfTlrwi  of  iafaiMlioa  is  estiinated  lo  average  1  hour  per  lespoose.  including  lime  for  leviewiBg 
ioMracliaat.  rnf*^  existing  dau  sources,  gathering  and  mainaiciiv  die  necessary  data,  and 
fimrttBf'y  and  icviewing  die  collcctico  of  infomuooo.  Send  cooimests  regarding  diis  butden 
cHiaMe  or  aay  odw  aspect  of  diis  collection  of  information  lo  the  address  lo  the  right: 


Depanmem  at  Hcahfa  and  Hwaaa  Services 
Food  and  Drug  AdministmioB 
S600  Fohert  Lane.  Room  I4C-03 
RockviUe.  MD  20SS7 

Please  DO  NOT  KETURN  diis  (arm  to  diit  Kldress. 


FOWM  FDA  3454  (10/98) 


EF 

■  iMitMiiiiimu:  cm)  to-MM 
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TABLE  1  .—Estimated  Number  of  Amplications,  Clinical  Trials,  and  Investigators  Subject  to  the  Proposed 

Rule  by  Type  of  Application' 


Application  Type 


Total  Numt}er  of 
Applications 


Number  of  Appli- 
cations Affected 


Number  of  Trials 


Numt>er  of  Inves- 
tigations 


New   drug   application    (NDA),    new   molecular   entity 

(NME) 
NDA  nonNME 

NDA  efficacy  supplement 
Abbreviated  new  drug  application  (ANDA) 
ANDA  supplement 
Rx  switch 
^logics 

Product  license  application  (PLA) 
PLA  efficacy  supplement 
Medical  Devices 

Premarket  approval  (PMA) 
PMA  supplement 
Reclassification  devices 
510(k) 


35 

100 

100 

400 

2.500 

20 

25 
10 

50 
40 
8 

6.000 


35 

100 
100 
240 
120 
10 

25 
10 

50 
10 
4 
300 


3  to  10 

1  to3 

1to3 

1.1 

1 

2 

3  to  10 
1  to  3 

1 
1 
1 
1 


3  to  100 

10  to  30 

10  to  30 

2 

2 

4 

3  to  100 
3  to  100 

10  to  20 
3  to  10 
3  to  10 
20 


^  Source:  Agency  estimates. 

When  certification  is  not  possible  and  disclosure  is  made  using  the  following  Form  FDA  3455,  the  applicant  must 
Scribe  the  financial  arrangements  or  interests  and  the  steps  that  were  taken  to  minimize  the  potential  for  bias  in 
be  affected  study.  As  the  applicant  will  be  fully  aware  of  those  arrangements  and  the  steps  taken  to  address  them. 
:  escribing  them  will  be  straightforward.  The  agency  estimates  that  it  will  take  about  4  hours  to  prepare  this  narrative. 
I UINQ  CODE  4iao-oi-f 
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DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES 

Public  Health  Service 

Food  and  Drug  Administration 

DISCLOSURE:  FINANCIAL  INTERESTS  AND 
ARRANGEMENTS  OF  CLINICAL  INVESTIGATORS 


TO  BE  COMPLETED  BY  ATtUCANT 


Form  Approvwl:  0MB  No.  XXXX-XXXX 
ExpkMion  DM*:  XX/XX/XX 


The  following  information  concerning 

ticipated  as  a  clinical  investigator  in  the  submitted  study 


. ,  who  par- 


Hmat( 


. ,  is  submitted  in  accordance  with  21  CFR  part 

54.  The  named  individual  has  participated  in  financial  arrangements  or  holds  financial  interests 
that  are  required  to  be  disclosed  as  follows: 


Pleaie  mark  the  applicable  checkboxes. 


D  any  financial  arrangement  entered  into  between  the  sponsor  of  the  covered  study  and  the 
clinical  investigator  involved  in  the  conduct  of  the  covered  study,  whereby  the  value  of  the 
compensation  to  the  clinical  investigator  for  conducting  the  study  could  be  influenced  by 
the  outcome  of  the  study; 

D  any  significant  payments  of  other  sorts  made  on  or  after  February  2,  1 999  from  the  spon- 
sor of  the  covered  study  such  as  a  grant  to  fund  ongoing  research,  compensation  in  the 
form  of  equipment,  retainer  for  ongoing  consultation,  or  honoraria; 

D  any  proprietary  interest  in  the  product  tested  in  the  covered  study  held  by  the  clinical 
investigator; 

D  any  significant  equity  interest  as  defined  in  21  CFR  54.2(b),  held  by  the  clinical  investi- 
gator in  the  sponsor  of  the  covered  study. 

Details  of  the  individual's  disclosabte  financial  arrangements  and  interests  are  attached,  along 
with  a  description  of  steps  taken  to  minimize  the  potential  bias  of  clinical  study  results  by  any 
of  the  disclosed  arrangements  or  interests. 


NAME 


FIRM /ORGANIZATION 


TITLE 


SIGNATURE 


DATE 


Papcnmrk  Rcdnctiaa  Act  Statcaeat 


As 

000 

iad 
Seni 


na^  not  coahict  or  Ipoasor.  and  a  person  it  noi  m^ircd  lo  mpond  lo.  a  collectioa  of  infomalioii  iinleu  il  dispUyi  a  currenliy  valid  0MB 
nunte   PuUk  rqioniac  hui*n  for  diu  colleclioa  of  iafonnalioD  u  cstiinaled  lo  avera«e  4  houn  per  ropooe.  inchidiM  lime  for  icviewina 

icgafding  du«  hiiden  cMimaie  or  any  oiher  aipect  of  diis  collactioa  of  iafomaiiaa  to: 


Departnem  of  Heahta  and  Human  Services 
Food  aod  Drag  Adminislraliao 
MOO  Fuhers  Law.  Room  I4C-03 
RockvillcMD  20tS7 


<-ncaie  DO  NOT  RETURN  diit  font  to  this  ^dresi. 


FORM  FDA  34S5  (10/98) 


EF 

ODWVMM 
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Until  the  agency  begins  to  collect 
ibformation  on  the  financial 
I  rrangements  between  investigators  and 
<  pplicants,  it  cannot  know  the  actual 
I  lumber  of  disclosable  arrangements. 
'  lierefore,  it  is  not  possible  to  predict 
e  total  cost  to  industry  of  preparing 
ese  explanatory  statements  with  any 
irtainty  because  the  financial 

gements  described  in  this  rule  are 
1  incommon.  FDA  estimates  that  from  1 
1 0 10  percent  of  the  applications  would 
]  leed  disclosure  statements,  and  has 
\  ised  the  extremely  conservative 


estimate  of  10  percent  in  Table  2  of  this 
document. 

Investigators  must  provide  sponsors 
of  the  covered  studies  vtrith  sufficient 
accurate  information  to  make  the 
required  disclosure  or  certification. 
Because  much  of  the  information 
required  can  be  obtained  from  the 
applicant's  ovtm  records,  the  costs 
incurred  by  the  clinical  investigator  will 
be  minimal.  Clinical  investigators  are 
required  to  do  one  of  two  things:  (1) 
Provide  a  statement  that  they,  their 
spouse,  and  their  dependent  childien  . 


did  not  have  a  significant  equity  interest 
as  defined  in  §  54.2(b)  in  the  sponsor  of 
the  covered  study,  or  (2)  disclose  any 
such  interest.  Clinical  investigators  are 
accustomed  to  supplying  such 
information  in  even  greater  detail  when 
applying  for  research  grants.  Most 
people  know  the  financial  holdings  of 
their  immediate  family,  and  records  of 
such  interests  are  generally  accessible 
because  they  are  needed  for  preparing 
tax  records.  FDA  estimates  that  the  time 
required  for  this  task  may  range  from  5 
to  15  minutes. 


Table  2.— Estimated  /Vnnual  Reporting  Burden" 


21  CFR  Section 


lt4.4(a)(1)  and  (a)(2) 
•4.4(a)(3) 

A.A  (Clinical  Investigators) 
otal 


No.  of 
Respondents 


1,000 

100 

46,000 


No.  of  Re- 
sponses per 
Respondent 


Total  Annual 
Responses 


Hours  per 
Response 


1 
4 


.10 


Total  Hours 


1.000 

400 

4,600 

6,000 


■  There  are  capital  costs  or  operating  and  maintenaiwe  costs  associated  with  this  coUection  of  information. 


The  sponsors  of  covered  studies  will 
>e  required  to  maintain  complete 
;  ecords  of  compensation  agreements 
vith  any  compensation  paid  to 
:  lonemployee  clinical  investigators, 
ncluding  information  showing  any 
nancial  interests  held  by  the  clinical 
vestigator,  for  a  period  of  2  years  after 
e  date  of  approval  of  the  application, 
is  time  is  consistent  with  the  current 
ecordkeeping  requirements  for  other 
nformation  related  to  marketing 


j4.6 


applications  for  human  drugs,  biologies, 
and  medical  devices.  FDA  judged  the 
incremental  costs  associated  with  this 
new  activity  to  be  negligible  because 
firms  already  maintain  records  of 
compensation  as  standard  business 
practice,  and  the  required  records 
pertaining  to  the  financial  interests  of 
the  investigators  will  typically  consist  of 
only  one  additional  piece  of  paper  per 
investigator.  Currently,  sponsors  of 
covered  studies  must  maintain  many 


records  with  regard  to  clinical 
investigators,  including  protocol 
agreements  and  investigator  resumes  or 
curriculum  vitae,  and  the  inclusion  of 
information  required  by  this  rulemaking 
would  add  little  to  this  recordkeeping 
burden.  FDA  estimates  that  on  average 
15  minutes  will  be  required  for  each 
recordkeeper  to  add  this  record  to 
clinical  investigators'  files. 


Table  3.— Estii^ated  Annual  Recordkeeping  Burden" 


21  CFR  Section 


No.  of 
Recordkeepers 


1,000 


No.  of  Re- 
sponses per 
Recordkeeping 


1 


Total  Annual 
Records 


1,000 


Hours  per 
Recordkeeper 


.25 


Total  Hours 


250 


^  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 
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In  the  February  2, 1998,  final  rule  (63 
FR  5233  at  5249),  FDA  requested 
conunents  on  the  information  collection 
provisions  of  the  final  rule.  The  agency 
received  three  comments  in  response  to 
this  request.  As  discussed  previously, 
one  of  the  comments  was  very  similar 
to  the  petition  for  reconsideration  to 
which  this  revised  final  rule  responds. 
The  issues  rciised  by  that  comment  that 
have  already  been  discussed  in  earlier 
sections  of  this  document  will  not  be 
addressed  again  here. 

One  comment  suggested  that  FDA  use 
difiierent  criteria  for  disclosure  of  equity 
interests  depending  on  the  amoimt  of 
sponsor  capital.  FDA  disagrees.  The 
$50,000  threshold  was  chosen  to 
represent  a  dollar  amount  that  could  be 
important  to  an  investigator.  During  the 
rulemciking,  many  comments  were 
received  on  the  issue  of  the  appropriate 
threshold.  Some  suggested  that  FDA's 
rule  should  be  made  consistent  with  the 
Public  Health  Service  final  rule  and  the 
National  Science  Foundation  statement 
of  policy  on  Objectivity  in  Research 
published  on  July  11, 1995  (a 
considerably  more  stringent 
requirement  than  the  disclosure 
requirement  in  FDA's  final  rule);  others 
suggested  diflierent  dollar  thresholds, 
such  as  $10,000,  or  particular 
percentages  of  company  equity.  One 
comment  suggested  that  investigators  be 
banned  from  owning  an  equity  interest 
in  a  sponsor  that  exceeded  $25,000  a 
year.  FDA's  original  proposal  of  a 
percent  equity  threshold  was  deleted 
from  the  final  rule  because  the  agency 
recognized  that  for  many  corporations 
this  would  represent  an  unrealistically 
large  interest  (e.g.,  5  percent  of  a  $10 
million  company  is  $500,000).  Based  on 
discussions  with  FDA's  Science  Board 
and  comments  received  on  FDA's 
proposed  rule,  FDA  continues  to  believe 
that  a  $50,000  disclosure  threshold 
strikes  the  appropriate  balance  between 
the  agency's  need  to  be  aware  of,  and  to 
help  minimize,  the  potential  for  bias  in 
clinical  data. 

This  comment  also  stated  that  FDA 
imderestimated  the  amoimt  of  time 
necessary  to  collect,  analyze,  and  store 
the  information  needed  to  comply  with 
the  February  2, 1998,  final  rule.  FDA 
agrees  that  the  time  estimates  in  that 


document  may  have  been  too  low 
because  FDA  was  not  able  to  accurately 
predict  the  burden  associated  with 
collecting  information  from  past 
covered  clinical  trials.  FDA  continues  to 
believe  that  the  majority  of  applicants 
will  certify  to  the  absence  of  covered 
financial  interests  and  that  sponsors 
will  incorporate  the  collection  of  this 
information  into  the  routine 
administration  of  their  studies.  FDA 
agrees  that  additional  time  would  have 
been  needed  to  gather  information  from 
investigators  in  past  studies  prior  to  the 
revisions  made  by  this  final  rule.  As 
FDA  is  revising  the  rule  to  eliminate 
most  retrospective  reporting,  however, 
the  burden  will  be  significemtly  less 
than  it  would  have  been  under  the 
February  2,  1998.  final  rule.  The  agency 
has  reevaluated  its  burden  estimate  and 
concludes  that,  although  the  estimate  in 
the  February  2, 1998,  final  rule  (63  FR 
5233  at  5249)  underestimated  the 
burden  of  retrospective  reporting  at  that 
time,  it  now  acciuately  reflects  tiie 
lessened  burden  of  the  financial 
disclosure  regulations  as  revised  by  this 
final  rule.  Therefore,  the  agency  is  not 
modifying  its  burden  estimate. 

Finally,  this  comment  requests 
guidance  from  FDA  on  what  the 
comment  characterizes  as  ambiguities  in 
the  final  rule.  FDA  has  provided 
clarification  through  revisions  made  to 
this  final  rule.  FDA  declines  to  issue  a 
guidance  document  before  the  rule 
becomes  effective;  however,  FDA  will 
assess  the  need  for  guidance  after  the 
agency  and  those  subject  to  the  rule 
have  gained  some  experience  with  it's 
implementation. 

A  second  comment  suggested  that 
FDA  modify  section  9  of  Form  FDA 
1572,  "Statement  of  Investigator,"  to 
add  a  commitment  that  the  investigator 
will  comply  with  the  financial 
disclosure  regulations  and  to  state 
whether  the  investigator  holds  a 
significant  equity  interest  in  the 
sponsor.  The  comment  stated  that  this 
change  to  Form  FDA  1572  would 
eliminate  the  need  for  investigators  to 
complete  additional  documentation. 

FDA  does  not  agree  with  the 
comments'  recommendation  that  Form 
FDA  1572  be  changed.  Clinical 
investigators  are  already  required  to 


comply  with  the  financial  disclosiu« 
regulations  emd,  as  part  of  this 
obligation,  must  provide  financial 
information  to  the  sponsor  under  21 
CFR  312.53(c)(4)  and  312:64(d)  of  the 
final  rule.  The  agency  has  developed 
FDA  Forms  3454  and  3455  in  an  effort 
to  facilitate  the  collection  of  this 
information.  FDA  also  notes  that  the 
proposed  change  would  not  eliminate 
the  need  for  the  investigator  to  provide 
the  details  of  any  significant  equity 
interests  as  required  by  the  final  rule. 
Therefore,  the  recommended  change 
would  make  Form  FDA  1572  more 
burdensome  without  reducing  the 
burden  under  the  final  rule. 

A  third  comment  submitted  by  two 
clinical  investigators  from  a  govenunent 
agency  asked  that  a  division  within  a 
Federal  Government  agency  be 
exempted  from  reporting  financial 
interests  to  FDA  because  it  does  not 
submit  marketing  applications  to  FDA 
for  products  tested  under  its 
investigational  new  drug  application 
(IND's)  and  because,  according  to  the 
comment,  its  phase  ni  studies  are 
designed,  monitored,  and  assessed  in 
such  a  way  that  the  studies  are  not 
subject  to  the  same  potential  bias  foimd 
in  smaller,  investigator-initiated  or 
company-sponsored  studies.  A 
government  researcher  conducting  a 
clinical  study  under  an  IND  held  by  a 
government  agency  does  not  have  to 
report  financial  interests  or 
arrangements  to  FDA,  as  it  is  the 
submission  of  a  marketing  application 
that  triggers  the  disclosure  requirement. 
If,  however,  the  study  were  used  to 
support  an  application,  the  applicant 
would  be  required  to  report  any  covered 
financial  interests  of  the  clinical 
investigators.  FDA  declines  to  make  a 
change  in  response  to  this  comment 

The  information  collection  provisions 
of  the  February  2, 1998,  final  rule,  as 
modified  by  this  final  rule,  have  been 
submitted  to  0MB  for  review. 
Individuals  and  organizations  may 
submit  comments  on  the  information 
collection  provisions  by  February  1, 
1999.  Comments  should  be  directed  to 
the  Office  of  Information  and  Regulatory 
Affairs,  0MB  (address  above). 
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'rior  to  the  effective  date  of  the  final 
nk  e,  FDA  will  publish  a  notice  in  the 
Federal  Register  announcing  0MB 's 
decision  to  approve,  modify,  or 
disapprove  the  information  collection 
provisions.  An  agency  may  not  conduct 
o  r  sponsor,  and  a  person  is  not  required 
to  respond  to,  a  collection  of 
in  brmatlon  unless  it  displays  a 
cjrrently  valid  OMB  control  number. 

Lilt  of  Subjects  in  21  CFR  Part  54 

piologics.  Drugs,  Medical  devices, 
Reporting  and  recordkeeping 
requirements. 

I  trherefore,  under  the  Federal  Food, 
Dihig,  and  Cosmetic  Act,  and  under 
aijjthority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  54  is 
a  ]  tended  as  follows: 

F  /  kRT  54— FINANCIAL  DISCLOSURE 
e ' '  CUNICAL  INVESTIGATORS 

1.  The  authority  citation  for  21  CFR 
p  E  rt  54  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331,  351,  352, 
3  i  i,  355,  356.  357.  360,  360c-360j.  371,  372, 
3 '  J,  374,  375.  376,  379;  42  U.S.C.  262. 

2.  Section  54.2  is  amended  by  revising 
p  E  ragraphs  (d)  and  (e)  to  read  as  follows: 

{14.2    Definitions. 

***** 

(d)  Clinical  investigator  means  only  a 
I !  ted  or  identified  investigator  or 

s  J  binvestigator  who  is  directly  involved 

i  1  the  treatment  or  evaluation  of 

r  I  ;earch  subjects.  The  term  also 

i  I  [iludes  the  spouse  and  each  dependent 

c  t  ild  of  the  investigator. 

(e)  Covered  clinical  study  means  any 
s  :i  idy  of  a  drug  or  device  in  humans 
submitted  in  a  marketing  application  or 
r )  classification  petition  subject  to  this 
part  that  the  applicant  or  FDA  relies  on 
t<)j  establish  that  the  product  is  effective 
(:  Bcluding  studies  that  show 
equivalence  to  an  effective  product)  or 
any  study  in  which  a  single  investigator 
liiakes  a  significant  contribution  to  the 
demonstration  of  safety.  This  would,  in 
ganeral,  not  include  phase  1  tolerance 

s  tlidies  or  pharmacokinetic  studies, 
n  1 9st  clinical  pharmacology  studies 
( J  nless  they  are  critical  to  an  efficacy 


determination),  large  open  safety  studies 
conducted  at  multiple  sites,  treatment 
protocols,  and  parallel  track  protocols. 
An  applicant  may  consult  with  FDA  as 
to  which  clinical  studies  constitute 
"covered  clinical  studies"  for  purposes 
of  complying  with  financial  disclosure 
requirements. 

Dated:  November  24, 1998. 
Michael  A.  Friedman, 
Lead  Deputy  Commissioner  for  the  Food  and 
Drug  Administration. 
Donna  E.  Shalala, 

Secretary  of  Health  and  Human  Services. 
(FR  Doc.  98-34546  Filed  12-30-98;  8:45  am) 

BILUNQ  CODE  4ie(M>1-F 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

U.S.  Agency  for  International 
Development 

22  CFR  Part  228 

RIN0412-AA40 

Rules  on  Source,  Origin  and 
Nationality  for  Commodities  and 
Services  Financed  by  USAID:  Special 
Source  Rules  Requiring  Procurement 
from  the  United  States 

agency:  United  States  Agency  for 
International  Development  (USAID), 
IDCA. 

action:  Final  rule. 

summary:  USAID  is  amending  its 
regulation  on  source,  origin  and 
nationality  for  commodities  and 
services  financed  by  USAID  by 
dropping  the  requirement  that  vehicles 
must  be  manufactured  by,  and  bear  the 
nameplates  of,  Chrysler,  Ford  or  General 
Motors  in  order  to  be  considered  U.S.- 
manufactured  vehicles  eligible  for 
USAID  financing.  The  rule  served  little 
practical  purpose  since  these  are  the 
only  vehicles  manufactured  in  the  U.S. 
that  are  generally  available  for  export 
&x)m  the  United  States.  Foreign 
corporations  manufacturing  vehicles  in 


the  U.S.  are  doing  so  for  U.S. 
consumption.  Removing  the 
requirement  simplifies  the  rules  and  has 
no  significant  impact. 

DATES:  Effective  March  1. 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  O'Hara,  Office  of  Procurement, 
Policy  Division  (M/OP/P)  USAID. 
Washington,  DC  20523-7801. 
Telephone:  (202)  712-4759,  facsimile: 
(202)  216-3395,  e-mail  address: 
koharausaid.gov. 

SUPPLEMBfTARY  INFORMATION:  This 
change  is  being  published  as  a  final  rule 
since  the  regulation  is  being  amended  to 
reflect  a  change  the  Agency  has  made  in 
its  internal  policy  documents.  However, 
we  welcome  any  comments  from  the 
public.  This  rule  will  not  have  an 
impact  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601. 
et  seq.  and  is  not  a  major  rule  under  5 
U.S.C.  804.  This  regulatory  action  was 
not  subject  to  Office  of  Management  and 
Budget  review  under  Executive  Order 
12866,  dated  September  30, 1993. 

List  of  Subjects  in  22  CFR  Part  228 

Administrative  practice  and 
procedure,  Commodity  procurement. 
Grant  programs — foreign  relations. 

Accordingly  22  CFR  part  228  is 
amended  as  follows: 

PART  228— {AMENDED] 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  Sec.  621.  Pub.  L.  87-195,  75 
Stat.  445  (22  U.S.C.  2381).  as  amended;  E.O. 
12163.  Sept.  29. 1979,  44  FR  56673;  3  CFR 
1979Comp.,p.  435. 

§228.13    [Amended] 

2.  Sec.  228.13  is  amended  by 
removing  the  last  two  sentences  in  the 
paragraph  (b). 

Dated:  November  17, 1998 
Marcus  L.  Stevenson, 
Procurement  Executive. 
(FR  Doc.  98-34718  Filed  12-30-98;  8:45  am) 
WLUNO  CODE  eiie-oi-M 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

[TD8803] 

RIN  1545-AW83 

Retention  of  Income  Tax  Return 
Preparers'  Signatures 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  and  temporary 

regulations. 

SUMMARY:  This  document  contains  final 
and  temporary  regulations  that  provide 
income  tax  return  preparers  with  two 
alternative  means  of  meeting  the 
requirement  that  a  preparer  retain  the 
manually  signed  (by  the  preparer)  copy 
of  the  return  or  claim.  The  regulations 
are  necessary  to  inform  preparers  of  the 
two  alternatives  and  provide  preparers 
with  the  guidance  needed  to  comply 
with  the  alternatives.  The  text  of  the 
temporary  regulations  also  serves  as  the 
text  of  the  proposed  regulations  set  forth 
in  the  notice  of  proposed  rulemaking  on 
this  subject  in  the  Proposed  Rules 
section  of  this  issue  of  the  Federal 
Register. 

DATES:  Effective  Date:  These  regu^tions 
are  effective  December  31, 1998. 

Applicability  Date:  For  dates  of 
applicability,  see  §  1.6695-lT(g)  of  these 
regulations. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marc  C.  Porter  (202)  622-4940  (not  a 
toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  amendments 
to  the  Income  Tax  Regulations  (26  CFR 
part  1)  relating  to  the  penalty  for  failure 
to  sign  an  income  tax  return  under 
section  6695(b)  of  the  Internal  Rev«nue 
Code.  Section  6695(b)  provides  that  any 
person  who  is  an  income  tax  return 
preparer  with  respect  to  a  return  or 
claim  for  refund,  who  is  required  by 
regulations  prescribed  by  the  Secretary 
to  sign  the  return  or  claim,  and  who 
fails  to  comply  with  those  regulations, 
must  pay  a  penalty  of  $50  for  such 
failure,  unless  it  is  shown  that  the 
failure  is  due  to  reasonable  cause  and 
not  willful  neglect.  The  maximum 
penalty  imposed  with  respect  to 
documents  filed  during  a  calendar  year 
will  not  exceed  $25,000. 

Section  7701(a)(36)(A)  provides  that, 
in  general,  the  term  "income  tax  return 
preparer"  means  any  person  who 
prepares  for  compensation,  or  who 
employs  one  or  more  persons  to  prepare 


for  compensation,  any  return  of  tax  or 
claim  for  refund  imposed  by  subtitle  A. 
For  purposes  of  the  preceding  sentence, 
the  preparation  of  a  substantial  portion 
of  a  return  or  claim  is  treated  as  if  it 
were  the  preparation  of  such  return  or 
claim. 

Section  1.6695-l(b)(l)  and  (c) 
generally  provides  that  an  income  tax 
return  preparer,  with  respect  to  a  return 
or  claim  for  refund,  must  manually  sign 
the  return  or  claim  (which  may  be  a 
photocopy)  in  the  appropriate  space 
provided  on  the  return  or  claim  after  it 
is  completed  and  before  it  is  presented 
to  the  taxpayer  (or  nontaxable  entity)  for 
signature. 

Section  1.6695-l(b)(4)(i)  provides  that 
the  manual  signature  requirement  may 
be  satisHed  by  a  photocopy  of  a  copy  of 
the  return  or  claim  for  refund  if  the  copy 
is  manually  signed  by  the  income  tax 
return  preparer  after  completion  of  its 
preparation.  The  taxpayer  may  file  a 
photocopy  of  this  manually  signed 
return  with  the  IRS,  see  Rev.  Proc.  78- 
370  (1978-2  C.B.  335).  The  employer  of 
the  preparer  or  the  partnership  in  which 
the  preparer  is  a  partner,  or  the  preparer 
(if  not  employed  or  engaged  by  a 
preparer  and  not  a  partner  of  a 
partnership  which  is  a  preparer),  must 
retain  the  manually  signed  copy  of  the 
return  or  claim. 

Explanation  of  Provisions 

The  regulations  provide  that,  if  an 
income  tax  return  preparer  presents  for 
a  taxpayer's  signature  a  return  or  claim 
for  refund  that  has  a  copy  of  the 
preparer's  manual  signature,  the 
preparer  may  either  retain  a  photocopy 
of  the  manually  signed  copy  of  the 
return  or  claim  for  refund  or  use  an 
electronic  storage  system  meeting  the 
requirements  of  section  4  of  Rev.  Proc. 
97-22,  (1997-1  C.B.  652)  or  procedures 
subsequently  prescribed  by  die 
Commissioner,  to  store  and  produce  a 
copy  of  the  return  or  claim  manually 
signed  by  the  preparer. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations,  and  because  the  regulations 
do  not  impose  a  collection  of 
information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  these  temporary  regulations  will 
be  submitted  to  the  Chief  Counsel  for 


Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Drafting  Information:  The  principal 
author  of  these  regulations  is  Marc  C. 
Porter,  Office  of  Assistant  Chief  Counsel 
(Income  Tax  &  Accounting).  However, 
other  personnel  from  the  IRS  and 
Treasury  Department  participated  in 
their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  as  follows: 

Authority:  26  U.S.C.  7805  *  "  * 

Section  1.6695-lT  also  issued  under 
26  U.S.C.  6695(b)  *  *  * 

Par.  2.  Section  1.6695-1  is  amended 
by  revising  paragraph  (b)(4)(i)  to  read  as 
follows: 

§  1 .6695-1    Other  assessable  penalties 
with  respect  to  the  preparation  of  income 
tax  returns  for  other  persons. 

***** 

(b)*** 

(4)(i)  (Reserved).  For  further  guidance 
on  acceptable  methods  of  meeting  the 
manual  signature  requirement  of 
paragraphs  (b)(1)  and  (2)  of  this  section, 
see  §1. 6695-1  T(b)(4)(i). 
***** 

Par.  3.  Section  1.6695-lT  is  added  to 
read  as  follows: 

§  1.6695-lT  Other  assessable  penalties 
with  respect  to  ttie  preparation  of  Income 
tax  returns  for  ottier  persons  (temporary). 

(a)  through  (b)(3)  [Reserved].  For 
further  guidance,  see  §  1.6695-1  (a) 
through  (b)(3). 

(b)(4)(i)  The  manual  signature 
requirement  of  §  1.6695-l(b)(l)  and  (2) 
may  be  satisfied  by  a  photocopy  of  a 
copy  of  the  return  or  claim  for  refund 
which  copy  is  manually  signed  by  the 
preparer  after  completion  of  its 
preparation.  After  a  copy  of  the  return 
or  claim  for  refund  is  signed  by  the 
preparer  and  before  it  is  photocopied, 
no  person  other  than  the  preparer  may 
alter  any  entries  on  the  copy  other  than 
to  correct  arithmetical  errors  discernible 
on  the  return  or  claim  for  refund.  The 
employer  of  the  preparer  or  the 
partnership  in  which  the  preparer  is  a 
partner,  or  the  preparer  (if  not  employed 
or  engaged  by  a  preparer  and  not  a 
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I  artner  of  a  partnership  which  is  a 
I  reparer),  must  retain  the  manually 
!  igned  copy  of  the  retiun  or  claim  for 
I  ifund.  In  die  alternative,  for  a  retiun  or 
c  laim  for  refund  presented  to  a  taxpayer 
ioT  signatiue  after  December  31, 1998 
and  for  returns  or  claims  for  refund 
ijetained  on  or  before  that  date,  the 

lerson  required  to  retain  the  manually 

igned  copy  of  the  return  or  claim  for 
fund  may  choose  to  retain  a 
otocopy  of  the  manually  signed  copy 

I  the  return  or  claim  for  refund,  or  use 
electronic  storage  system  to  store  and 

ifoduce  a  copy  of  the  manually  signed 

etiun  or  claim  for  refund.  For  purposes 
(if  this  paragraph  (b)(4)(i),  an  electronic 
i  torage  system  must  meet  the  electronic 
i  torage  system  requirements  prescribed 

a  section  4  of  Rev.  Proc.  97-22  (1997- 
C.B.  652)(see  §  601.601(d)(2)  of  this 
( iiapter)  or  procediues  subsequently 

tiescribed  by  the  Commissioner.  A 
:  ecord  of  any  arithmetical  errors 
( »rrected  must  be  retained  and  made 
I  ivailable  upon  request  by  the  person 
1  equired  to  retain  the  manually  signed 
copy  of  the  return  or  claim  for  refund. 

(b)(4)(ii)  through  (f)  (Reserved).  For 
iirther  guidance,  see  §  1.6695-l(b)(4)(ii) 
hrough(f).' 

(g)  Effective  date.  This  section  applies 
o  income  tax  retiuns  and  claims  for 
efund  presented  to  a  taxpayer  for 
ignature  after  December  31, 1998  and 
or  returns  or  claims  for  refund  retained 
m  or  before  December  31, 1998.  This 
tection  expires  on  December  31,  2001. 

tobert  E.  Wenzel. 

Teputy  Commissioner  of  Interna]  Revenue. 

Approved:  December  17, 1998. 
>muld  C.  LuUck, 
\ssistant  Secretary  of  the  Treasury, 
FR  Doc.  98-34360  Filed  12-30-98;  8:45  am] 
HUMQ  CODE  4«3»-01-r 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  1. 31. 35a.  and  301 

[70  8804] 

RIN  1545-AW39 

General  Revision  of  Regulations 
Relating  to  Wittiholding  of  Tax  on 
Certain  U.S.  Source  Income  Paid  to 
Foreign  Persons  and  Related 
Collection,  Refunds,  and  Credits; 
Revision  of  Information  Reporting  and 
Bacloip  Wittthoiding  Regulations;  and 
Removal  of  Regulations  Under  Parts  1 
and  35a  and  of  Certain  Regulations 
Under  Income  Tax  Treaties 

AOB4CY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  rule;  delay  of  effective 

date,  technical  amendments,  and  partial 

withdrawal. 

summary:  This  document  contains 
changes  delaying  the  effective  date  and 
making  technical  amendments  to  final 
regulations  (TD  8734),  which  were 
published  in  the  Federal  Register  for 
October  14, 1997,  relating  to  the 
withholding  of  income  tax  on  certain 
U.S.  source  income  payments  to  foreign 
persons.  The  Department  of  the 
Treasury  and  the  IRS  believe  it  is  in  the 
best  interest  of  tax  administration  to 
extend  the  effective  date  of  the  final 
withholding  regidations  to  ensure  that 
both  taxpayers  and  the  government  can 
complete  changes  necessary  to 
implement  the  new  withholding  regime. 
As  extended  by  this  dociunent,  the  final 
withholding  regulations  will  apply  to 
payments  made  after  December  31, 

1999.  This  document  also  withdraws 
two  amendments  which  have  already 
been  deah  with  in  TD  8772,  which  was 
published  in  the  Federal  Register  for 
June  30, 1998. 

DATES:  Effective  Dates:  The  amendments 
in  this  final  rule  are  eHiective  January  1, 

2000.  As  of  December  31, 1998,  the 
effective  date  of  the  final  regulations 
published  at  62  FR  53387,  October  14, 

1997,  is  delayed  from  January  1, 1999, 
imtil  January  1,  2000;  however,  the 
effective  date  of  the  addition  of 

§  31.9999-0  and  §  35a.9999-0  and  the 
removal  of  §  35a.9999-OT  remains 
October  14. 1997. 
Withdrawal:  Effective  December  31, 

1998,  the  amendments  removing 

§§  1.6045-lT  and  1.6045-2T  published 

at  62  FR  53387,  October  14, 1997,  are 

withdrawn. 

FOR  FURTHER  INFORMATION  CONTACT:  Lilo 

Hester,  (202)  622-3840  (not  a  toll-free 

number). 


SUPPLEMENTARY  INFORMATION: 
Background 

The  final  regulations  that  are  the 
subject  of  this  amendment  provide 
guidance  under  sections  1441, 1442, 
and  1443  of  the  Internal  Revenue  Code 
(Code)  on  certain  U.S.  source  income 
paid  to  foreign  persons,  the  related  tax 
deposit  and  reporting  requirements 
imder  section  1461  of  the  Code,  and  the 
related  changes  under  sections  163(f), 
165(j),  871,  881, 1462, 1463.  3401,  3406, 
6041,  6041A,  6042,  6045,  6049,  6050A. 
6050N,  6109, 6114,  6402, 6413,  and 
6724  of  the  Code. 

Need  for  Changes 

On  April  13, 1998,  in  Notice  98-16 
(1998-15  I.R.B.  12),  the  IRS  and 
Treasury  announced  their  decision  to 
extend  the  effective  date  of  the  final 
regulations,  and  to  make  correlative 
changes  to  the  transition  rules  for 
obtaining  new  withholding  certificates 
and  statements  containing  the  necessary 
information  and  representations 
required  by  the  final  regulations.  As 
pubUshed  in  the  Federal  Register  on 
October  14, 1997  (62  FR  53387),  the 
final  regulations  were  generally 
appUcable  to  payments  made  after 
Etecember  31, 1998.  and  generally 
granted  withholding  agents  until  after 
December  31, 1999,  to  obtain  the  new 
withholding  certificates  and  statements 
required  imder  those  regulations.  This 
amendment  serves  to  make  the  final 
regulations  applicable  to  payments 
made  after  December  31, 1999,  and  to 
require  mandatory  use  of  the  new 
withholding  certificates  and  statements 
after  December  31.  2000.  In  addition, 
this  amendment  serves  to  address 
typographical  errors,  and  to  withdraw 
the  removal  of  §8 1.6045-lT  and 
1.6045-2T  since  those  sections  were 
already  removed  on  June  30, 1998,  in 
TD  8772  (63  FR  35517). 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procediue  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations.  Finally,  it  has  boen 
determined  that  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  does 
not  apply  to  these  regulations  because 
the  regulations  do  not  impose  a 
collection  of  information  on  small 
entities.  Piusuant  to  7805(f)  of  the  Code, 
the  notice  of  proposed  rulemaking 
preceding  these  regulations  (61  FR 
17614)  was  submitted  tu  the  Sm^ 
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Business  Administration  for  comment 
on  its  impact  on  small  business. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  31 

Employment  taxes.  Income  taxes. 
Penalties,  Pensions.  Railroad  retirement, 
Reporting  and  recordkeeping 
requirements.  Social  security. 
Unemployment  compensation. 

26  CFR  Part  35a 

Employment  taxes,  Income  taxes, 
Reporting  and  recordkeeping 
requirements. 

26  CFR  Part  301 

Employment  taxes.  Estate  taxes. 
Excise  taxes.  Gift  taxes.  Income  taxes, 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  imder  the  authority  of 
26  U.S.C.  7805,  26  CFR  parts  1,  31,  35a, 
and  301  are  amended  by  making  the 
following  correcting  amendments: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Anthority:  26  U.S.C.  7805  *   •  • 

Far.  2.  In  §  1.871-14,  paragraph  (h)  is 
revised  to  read  as  follows: 

i  1 .871  -1 4    Rules  relating  to  repeal  of  tax 
on  Interest  of  nonresident  alien  Individuals 
and  foreign  corporations  received  from 
certain  portfolio  debt  investments. 

•        •        •        •        * 

(h)  Effective  date—(l)  In  general.  This 
section  shall  apply  to  payments  of 
interest  made  after  December  31. 1999. 

(2)  Transition  rule.  For  purposes  of 
this  section,  the  validity  of  a  Form  W- 
8  that  was  valid  on  January  1, 1998, 
under  the  regulations  in  effect  prior  to 
January  1,  2000  (see  26  CFR  parts  1  and 
35a,  revised  April  1, 1998)  and  expired, 
or  will  expire,  at  any  time  during  1998, 
is  extended  imtil  December  31, 1998. 
The  validity  of  a  Form  W-8  that  is  valid 
on  or  after  January  1, 1999,  remains 
valid  until  its  validity  expires  under  the 
regulations  in  effect  prior  to  January  1, 
2000  (see  26  CFR  parts  1  and  35a, 
revised  April  1. 1998)  or.  if  earlier,  imtil 
December  31,  2000.  The  rule  in  this 
paragraph  (h)(2),  however,  does  not 
apply  to  extend  the  validity  period  of  a 
Form  W-8  that  expires  solely  by  reason 
of  changes  in  the  circumstances  of  the 
person  whose  name  is  on  the  certificate. 
Notwithstanding  the  first  three 
sentences  of  this  paragraph  (h)(2),  a 


withholding  agent  or  payor  may  choose 
to  not  take  advantage  of  the  transition 
rule  in  this  paragraph  (h)(2)  with  respect 
to  one  or  more  withholding  certificates 
valid  under  the  regulations  in  effect 
prior  to  January  1,  2000  (see  26  CFR 
parts  1  and  35a,  revised  April  1, 1998) 
and,  therefore,  may  choose  to  obtain 
withholding  certificates  conforming  to 
the  requirements  described  in  this 
section  (new  withholding  certificates). 
For  purposes  of  this  section,  a  new 
withholding  certificate  is  deemed  to 
satisfy  the  documentation  requirement 
under  the  regulations  in  effect  prior  to 
January  1,  2000  (see  26  CFR  parts  1  and 
35a,  revised  April  1, 1998).  Further,  a 
new  withholding  certificate  remains 
valid  for  the  period  specified  in 
§  1.1441-l(e)(4)(ii),  regardless  of  when 
the  certificate  is  obtained. 

Par.  3.  In  §  1.1441-1  as  revised  at  62 
FR  53424,  paragraph  (f)  is  revised  to 
read  as  follows: 

§1.1441-1    Requirement  for  the  deduction 
and  withholding  of  tax  on  payments  to 
foreign  persons. 

***** 

(f)  Effective  date— (1)  In  general.  This 
section  applies  to  payments  made  after 
December  31, 1999. 

(2)  Transition  rules — (i)  Special  rules 
for  existing  documentation.  For 
purposes  of  paragraphs  (d)(3)  and 
(e)(2)(i)  of  this  section,  the  validity  of  a 
withholding  certificate  (namely.  Form 
W-8,  8233,  1001,  4224.  or  1078  ,  or  a 
statement  described  in  §  1.1441-5  in 
effect  prior  to  January  1.  2000  (see 
§  1.1441-5  as  contained  in  26  CFR  part 
1,  revised  April  1. 1998))  that  was  valid 
on  January  1, 1998  under  the  regulations 
in  effect  prior  to  January  1.  2000  (see  26 
CFR  parts  1  and  35a.  revised  April  1. 
1998)  and  expired,  or  will  expire,  at  any 
time  during  1998,  is  extended  imtil 
December  31, 1998.  The  validity  of  a 
withholding  certificate  that  is  valid  on 
or  after  January  1, 1999,  remains  valid 
until  its  validity  expires  under  the 
regulations  in  effect  prior  to  January  1, 
2000  (see  26  CFR  parts  1  and  35a, 
revised  April  1, 1998)  or,  if  earlier,  until 
December  31,  2000.  The  rule  in  this 
paragraph  (f)(2)(i).  however,  does  not 
apply  to  extend  the  validity  period  of  a 
withholding  certificate  that  expires 
solely  by  reason  of  changes  in  the 
circumstances  of  the  person  whose 
name  is  on  the  certificate. 
Notwithstanding  the  first  three 
sentences  of  this  paragraph  (f)(2)(i),  a 
withholding  agent  may  choose  to  not 
take  advantage  of  the  transition  rule  in 
this  paragraph  (f)(2)(i)  with  respect  to 
one  or  more  withholding  certificates 
valid  imder  the  regulations  in  effect 
prior  to  January  1,  2000  (see  26  CFR 


parts  1  and  35a,  revised  April  1, 1998) 
and,  therefore,  to  requite  withholding 
certificates  conforming  to  the 
requirements  described  in  this  section 
(new  withholding  certificates).  For 
purposes  of  this  section,  a  new 
withholding  certificate  is  deemed  to 
satisfy  the  docimientation  requirement 
imder  the  regulations  in  effect  prior  to " 
January  1.  2000  (see  26  CFR  parts  1  and 
35a,  revised  April  1. 1998).  Further,  a 
new  withholding  certificate  remains 
valid  for  the  period  specified  in 
paragraph  (e)(4)(ii)  of  this  section, 
regardless  of  when  the  certificate  is 
obtained. 

(ii)  Lack  of  documentation  for  past 
years.  A  taxpayer  may  elect  to  apply  the 
provisions  of  paragraphs  (b)(7)(i)(B),  (ii), 
and  (iii)  of  this  section,  dealing  with 
liability  for  failure  to  obtain 
documentation  timely,  to  all  of  its  open 
tax  years,  including  tax  years  that  are 
currently  under  examination  by  the  IRS. 
The  election  is  made  by  simply  teiking 
action  under  those  provisions  in  the 
same  manner  as  the  taxpayer  would  take 
action  for  payments  made  after 
December  31, 1999. 

Par.  4.  In  §  1.1441-4  as  amended  at  62 
FR  53450,  paragraph  (g)  is  revised  to 
read  as  follows: 

§1.1441-4    Exemptions  from  withholding 
for  certain  effectiw»ly  connected  income 
and  other  amounts. 

***** 

(g)  Effective  dote— (1)  General  rule. 
This  section  applies  to  payments  made 
after  December  31, 1999. 

(2)  Transition  rules.  The  validity  of  a 
Form  4224  or  8233  that  was  valid  on 
January  1, 1998,  under  the  regulations 
in  effect  prior  to  January  1,  2000  (see  26 
CFR  part  1,  revised  April  1, 1998)  and 
expired,  or  will  expire,  at  any  time 
during  1998,  is  extended  until 
December  3 1 , 1 998.  The  validity  of  a 
Form  4224  or  8233  that  is  valid  on  or 
after  January  1, 1999,  remains  valid 
until  its  validity  expires  under  the 
regulations  in  effect  prior  to  January  1, 
2000  (see  26  CFR  part  1,  revised  April 
1, 1998)  or,  if  earlier,  until  December  31, 
2000.  The  rule  in  this  paragraph  (g)(2), 
however,  does  not  apply  to  extend  the 
validity  period  of  a  Form  4224  or  8223 
that  expires  solely  by  reason  of  changes 
in  the  circumstances  of  the  person 
whose  name  is  on  the  certificate. 
Notwithstanding  the  first  three 
sentences  of  this  paragraph  (g)(2),  a 
withholding  agent  may  dioose  to  not 
take  advantage  of  the  transition  rule  in 
this  paragraph  (g)(2)  with  respect  to  one 
or  more  withholding  certificates  vaUd 
under  the  regulations  in  effect  prior  to 
January  1,  2000  (see  26  CFR  part  1. 
revised  April  1. 1998)  and.  therefore,  to 
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;  equire  withholding  certificates 

I  :onfonning  to  the  requirements 

I  lescribed  in  this  section  (new 
withholding  certificates).  For  purposes 
>f  this  section,  a  new  withholding 

I  »rtificate  is  deemed  to  satisfy  the 
iocumentation  requirement  under  the 
Bgulations  in  effect  prior  to  January  1, 
SOOO  (see  26  CFR  part  1,  revised  April 
L,  1998).  Further,  a  new  withholding 
»rtificate  remains  valid  for  the  period 
specified  in  §  1.1441-l(e)(4)(ii), 
vgardless  of  when  the  certificate  is 
>btained. 

Par.  5.  hi  §  1.1441-5  as  revised  at  62 
Tl  53452,  paragraph  (g)  is  revised  to 
>ead  as-foUows: 

i  1.1441-5    Withholding  on  payments  to 
parttiershlps,  trusts,  and  estates. 

k  *  *  •  • 

(g)  Effective  date — (1)  General  rule. 
rhis  section  applies  to  payments  made 
ifter  E)ecember  31, 1999. 

(2)  Transition  rules.  The  vaUdity  of  a 
Arithholding  certificate  that  was  valid  on 
anuary  1, 1998,  under  the  regulations 
n  effect  prior  to  January  1,  2000  (see  26 
3TI  parts  1  and  35a,  revised  April  1, 
1998)  and  expired,  or  will  expire,  at  any 
Ime  during  1998,  is  extended  until 
December  31. 1998.  The  validity  of  a 
withholding  certificate  that  is  valid  on 
3r  after  January  1, 1999,  remains  valid 
until  its  validity  expires  under  the 
regulations  in  effect  prior  to  January  1, 
2000  (see  26  CFR  parts  1  and  35a, 
•evised  April  1, 1998)  or,  if  earlier,  until 
December  31,  2000.  The  rule  in  this 
jaragraph  (g)(2),  however,  does  not 
ipply  to  extend  the  validity  period  of  a 
lArithholding  certificate  that  expires 
solely  by  reason  of  changes  in  the 
drcumstances  of  the  person  whose 
lame  is  on  the  certificate. 
Motwithstanding  the  first  three 
sentences  of  this  paragraph  (g)(2),  a 
withholding  agent  may  choose  to  not 
take  advantage  of  the  transition  rule  in 
ills  paragraph  (g)(2)  with  respect  to  one 
3T  more  withholding  certificates  valid 
under  the  regulations  in  effect  prior  to 
lanuary  1.  2000  (see  26  CFR  parts  1  and 
)5a,  revised  April  1, 1998)  and, 
therefore,  to  require  withholding 
certificates  conforming  to  the 
requirements  described  in  this  section 
'new  withholding  certificates).  For 
piuposes  of  this  section,  a  new 
ivithholding  certificate  is  deemed  to 
satisfy  the  documentation  requirement 
under  the  regulations  in  effect  prior  to 
Kanuary  1,  2000  (see  26  CFR  parts  1  and 
35a,  revised  April  1, 1998).  Further,  a 
new  withholding  certificate  remains 
valid  for  the  period  specified  in 
§  1.1441-l(e)(4)(ii),  regardless  of  when 
the  certificate  is  obtained. 


Par.  6.  In  §  1.1441-6  as  revised  at  62 
Fit  53458,  paragraph  (g)  is  revised  to 
read  as  follows: 

§1.1441-6    Claim  of  raducsd  withholding 
under  an  ineoms  tax  trsaty. 

«        *        *        *        * 

(g)  Effective  date — (1)  General  rule. 
This  section  appUes  to  payments  made 
after  December  31, 1999. 

(2)  Tmnsition  rules.  For  purposes  of 
this  section,  the  vaUdity  of  a  Form  1001 
or  8233  that  was  valid  on  January  1, 
1998,  under  the  regulations  in  effect 
prior  to  January  1.  2000  (see  26  CFR 
parts  1  and  35a,  revised  April  1, 1998) 
and  expired,  or  will  expire,  at  any  time 
during  1998,  is  extended  until 
December  31, 1998.  The  validity  of  a 
Form  1001  or  8233  is  valid  on  or  after 
January  1, 1999,  remains  valid  until  its 
validity  expires  under  the  regulations  in 
effect  prior  to  January  1,  2000  (see  26 
CFR  parts  1  and  35a,  revised  April  1, 
1998)  or,  if  earlier,  until  December  31, 
2000.  The  rule  in  this  paragraph  (g)(2), 
however,  does  not  apply  to  extend  the 
validity  period  of  a  Form  1001  or  8233 
that  expires  solely  by  reason  of  changes 
in  the  ciromistances  of  the  person 
whose  name  is  on  the  certificate  or  in 
interpretation  of  the  law  under  the 
regulations  under  §  1.894-lT(d). 
Notwithstanding  the  first  three 
sentences  of  this  paragraph  (g)(2),  a 
withholding  agent  may  choose  to  not 
take  advantage  of  the  transition  rule  in 
this  paragraph  (g)(2)  with  respect  to  one 
or  more  withholding  certificates  valid 
under  the  regulations  in  effect  prior  to 
January  1. 2000  (see  26  CFR  parts  1  and 
35a,  revised  April  1, 1998)  and, 
therefore,  to  require  withholding 
certificates  conforming  to  the 
requirements  described  in  this  section 
(new  withholding  certificates).  For 
purposes  of  this  section,  a  new 
withholding  certificate  is  deemed  to 
satisfy  the  documentation  requirement 
under  the  regulations  in  effect  prior  to 
January  1,  2000  (see  26  CFR  parts  1  and 
35a,  revised  April  1, 1998).  Further,  a 
new  withholding  certificate  remains 
valid  for  the  period  specified  in 
§  1.1441-l(e)(4)(ii),  regardless  of  when 
the  certificate  is  obtained. 

Par.  7.  In  §  1.1441-8  as  redesignated 
and  amended  at  62  FR  53464,  paragraph 
(f)  is  revised  to  read  as  follows: 

§  1.1441-8    Exemption  from  withholding  for 
payments  to  foreign  governments, 
intemationai  organizations,  foreign  central 
banics  of  issue,  and  the  Bank  for 
intemationai  Settlements. 
*        •        •        *        • 

(f)  Effective  date — (1)  In  general.  This 
section  applies  to  payments  made  after 
December  31. 1999. 


(2)  Transition  rules.  For  purposes  of 
this  section,  the  validity  of  a  Form  8709 
that  was  valid  on  January  1, 1998,  under 
the  regulations  in  effect  prior  to  January 
1,  2000  (see  26  CFR  part  1,  revised  April 
1, 1998)  and  expired,  or  will  expire,  at 
any  time  during  1998,  is  extended  until 
December  31, 1998.  The  validity  of  a 
Form  8709  that  is  vaUd  on  or  after 
January  1. 1999,  remains  valid  until  its 
validity  expires  under  the  regulations  in 
effect  prior  to  January  1,  2000  (see  26 
CFR  part  1,  revised  April  1, 1998)  or,  if 
earlier,  until  December  31,  2000.  The 
rule  in  this  paragraph  (0(2),  however, 
does  not  apply  to  extend  the  validity 
period  of  a  Form  8709  that  expires 
solely  by  reason  of  changes  in  the 
circumstances  of  the  person  whose 
name  is  on  the  certificate. 
Notwithstanding  the  first  three 
sentences  of  this  paragraph  (f)(2),  a 
withholding  agent  may  choose  to  not 
take  advantage  of  the  transition  rule  in 
this  paragraph  (f)(2)  with  respect  to  one 
or  more  withholding  certificates  vaUd 
under  the  regulations  in  effect  prior  to 
January  1,  2000  (see  26  CFR  part  1, 
revised  April  1, 1998)  and,  therefore,  to 
require  withholding  certificates 
conforming  to  the  requirements 
described  in  this  section  (new 
withholding  certificates).  For  purposes 
of  this  section,  a  new  withholding 
certificate  is  deemed  to  satisfy  the 
documentation  requiremwnt  under  the 
regulations  in  effect  prior  to  January  1, 
2000  (see  26  CFR  part  1,  revised  April 
1, 1998).  Further,  a  new  withholding 
certificate  remains  valid  for  the  period 
specified  in  §  1.1441-l(e)(4)(ii), 
regardless  of  when  the  certificate  is 
obtained. 

Par.  8.  In  §  1.1441-9,  paragraph  (d)  is 
revised  to  read  as  follows: 

f  1.1441-0    Exemfition  from  Withholding  on 
exempt  income  of  a  foreign  tax-exempt 
organization,  including  foreign  private 
foundations. 


(d)  Effective  date — (1)  In  general.  This 
section  applies  to  payments  made  after 
J)ecember31, 1999. 

(2)  Transition  rules.  For  purposes  of 
this  section,  the  validity  of  a  Form  W- 
8, 1001,  or  4224  or  a  statement  that  was 
valid  on  January  1, 1998,  under  the 
regulations  in  effect  prior  to  January  1, 
2000  (see  26  CFR  parts  1  and  35a. 
revised  April  1, 1998)  and  expired,  or 
will  expire,  at  any  time  during  1998,  is 
extended  until  December  31,  1998.  The 
validity  of  a  Form  W-6. 1001.  or  4224 
or  a  statement  that  is  valid  on  or  after 
January  1, 1999  remains  valid  until  its 
validity  expires  under  the  regulations  in 
effect  prior  to  January  1 ,  2000  (see  26 
CFR  parts  1  and  35a,  revised  April  1, 
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1998)  or.  if  earlier,  until  December  31, 
2000.  The  rule  in  this  paragraph  (d)(2), 
however,  does  not  apply  to  extend  the 
validity  period  of  a  Form  W-8, 1001,  or 
4224  or  a  statement  that  expires  solely 
by  reason  of  changes  in  the 
circumstances  of  the  person  whose 
name  is  on  the  certificate. 
Notwithstanding  the  first  three 
sentences  of  this  paragraph  (d)(2),  a 
withholding  agent  may  choose  to  not 
take  advantage  of  the  transition  rule  in 
this  paragraph  (d)(2)  with  respect  to  one 
or  more  withholding  certificates  valid 
under  the  regulations  in  effect  prior  to 
January  1.  2000  (see  26  CFR  parts  1  and 
35a,  revised  Aprjl  1, 1998)  and, 
therefore,  to  require  withholding 
certificates  conforming  to  the 
requirements  described  in  this  section 
(new  withholding  certificates).  For 
purposes  of  this  section,  a  new 
withholding  certificate  is  deemed  to 
satisfy  the  documentation  requirement 
under  the  regulations  in  effect  prior  to 
January  1,  2000  (see  26  CFR  parts  1  and 
35a,  revised  April  1,  1998).  Further,  a 
new  withholding  certificate  remains 
valid  for  the  period  specified  in 
§  1.1441-l(e)(4)(ii).  regardless  of  when 
the  certificate  is  obtained. 

Par.  9.  In  §  1.1443-1  as  revised  at  62 
FR  53466,  paragraph  (c)  is  revised  to 
read  as  follows: 

{1.1443-1    Foreign  tax-«xeinpt 
organizations. 

(c)  Effective  date—(l)  In  general.  This 
section  applies  to  payments  made  after 
December  31, 1999. 

(2)  Tmnsition  rules.  For  purposes'of 
this  section,  the  validity  of  an  affidavit 
or  opinion  of  counsel  described  in 
§  1.1443-l(b)(4)(i)  in  effect  prior  to 
January  1,  2000  (see  §  1.1443-l(b)(4)(i) 
as  contained  in  26  CFR  part  1,  revised 
April  1, 1998)  that  is  valid  on  December 
31, 1998  is  extended  until  December  31, 
2000.  However,  a  withholding  agent 
may  choose  to  not  take  advantage  of  the 
transition  rule  in  this  paragraph  (c)(2) 
with  respect  to  one  or  more  withholding 
certificates  valid  under  the  regulations 
in  affect  prior  to  January  1,  2000  (see  26 
CFR  part  1,  revised  April  1, 1998)  and, 
therefore,  to  require  withholding 
certificates  conforming  to  the 
requirements  described  in  this  section 
(new  withholding  certificates).  For 
purposes  of  this  section,  a  new 
withholding  certificate  is  deemed  to 
satisfy  the  documentation  requirement 
under  the  regulations  in  effect  prior  to 
January  1,  2000  (see  26  CFR  part  1, 
revised  April  1, 1998).  Further,  a  new 
withholding  certificate  remains  valid  for 
the  period  specified  in  §  1.1441- 


l(e)(4)(ii).  regardless  of  when  the 
certificate  is  obtained. 

§1.6041-3    [Amended] 

Par.  10.  Section  1.6041-3  as  amended 
at  62  FR  53472  is  further  amended  by 
removing  the  last  sentence  of  the 
introductory  text. 

Par.  11.  In  §  1.6042-3  as  amended  at 
62  FR  53475,  paragraph  (b)(5)  is  revised 
to  read  as  follows: 

§  1 .6042-3    Dividends  subject  to  reporting. 

***** 

(b)*  *  * 

(5)  Effective  clate—[i)  General  rule. 
The  provisions  of  this  paragraph  (b) 
apply  to  payments  made  after  December 
31,  1999. 

(ii)  Transition  rules.  The  validity  of  a 
withholding  certificate  (namely.  Form 
W-8  or  other  form  upon  which  the 
payor  is  permitted  to  rely  to  hold  the 
payee  as  a  foreign  person)  that  was  valid 
on  January  1, 1998,  under  the 
regulations  in  effect  prior  to  January  1, 
2000  (see  26  CFR  parts  1  and  35a, 
revised  April  1, 1998)  and  expired,  or 
will  expire,  at  any  time  during  1998,  is 
extended  until  December  31, 1998.  The 
validity  of  a  withholding  certificate  that 
is  valid  on  or  after  January  1, 1999, 
remains  valid  until  its  validity  expires 
under  the  regulations  in  effect  prior  to 
January  1,  2000  (see  26  CFR  parts  1  and 
35a,  revised  April  1. 1998)  or,  if  earlier, 
until  December  31,  2000.  The  rule  in 
this  paragraph  (b)(5)(ii),  however,  does 
not  apply  to  extend  the  validity  period 
of  a  withholding  certificate  that  expires 
solely  by  reason  of  changes  in  the 
circiunstances  of  the  person  whose 
name  is  on  the  certificate. 
Notwithstanding  the  first  three 
sentences  of  this  paragraph  (b)(5)(ii),  a 
payor  may  choose  not  to  take  advantage 
of  the  transition  rule  in  this  paragraph 
(b)(5)(ii)  with  respect  to  one  or  more 
withholding  certificates  valid  imder  the 
regulations  in  effect  prior  to  January  1, 
2000  (see  26  CFR  parts  1  and  35a. 
revised  April  1, 1998)  and,  therefore,  to 
require  withholding  certificates 
conforming  to  the  requirements 
described  in  this  section  (new 
withholding  certificates).  For  pvuposes 
of  this  section,  a  new  withholding 
certificate  is  deemed  to  satisfy  the 
documentation  requirement  under  the 
regulations  in  effect  prior  to  January  1, 
2000  (see  26  CFR  parts  1  and  35a, 
revised  April  1, 1998).  Further,  a  new 
withholding  certificate  remains  valid  for 
the  period  specified  in  §  1.1441- 
l(e)(4)(ii),  regardless  of  when  the 
certificate  is  obtained. 

Par.  12.  In  §  1.6045-1  as  amended  at 
62  FR  53476,  paragraph  (g)(5)  is  revised 
to  read  as  follows: 


§  1 .6045-1    Returns  of  information  of 
brokers  and  barter  exchanges. 

***** 

(g)*  *  * 

(5)  Effective  date—{i)  General  rule. 
The  provisions  of  this  paragraph  (g) 
apply  to  payments  made  after  December 
31, 1999. 

(ii)  Transition  rules.  The  validity  of  a 
withholding  certificate  (namely.  Form 
W-8  or  other  form  upon  which  the 
payor  is  permitted  to  rely  to  hold  the 
payee  as  a  foreign  person)  that  was  valid 
on  January  1, 1998,  under  the 
regulations  in  effect  prior  to  January  1, 
2000  (see  26  CFR  parts  1  and  35a, 
revised  April  1, 1998)  and  expired,  or 
will  expire,  at  any  time  during  1998,  is 
extended  until  December  31, 1998.  The 
validity  of  a  withholding  certificate  that 
is  valid  on  or  after  January  1, 1999, 
remains  valid  until  its  validity  expires 
under  the  regulations  in  effect  prior  to 
January  1.  2000  (see  26  CFR  parts  1  and 
35a.  revised  April  1, 1998)  or,  if  earlier, 
until  December  31,  2000.  The  rule  in 
this  paragraph  (g)(5)(ii),  however,  does 
not  apply  to  extend  the  validity  period 
of  a  form  that  expires  in  1998  solely  by 
reason  of  changes  in  the  circumstances 
of  the  person  whose  name  is  on  the 
certificate.  Notwithstanding  the  first 
three  sentences  of  this  paragraph 
(g)(5)(ii),  a  payor  may  choose  not  to  take 
advantage  of  the  transition  rule  in  this 
paragraph  (g)(5)(ii)  with  respect  to  one 
or  more  withholding  certificates  vafid 
under  the  regulations  in  effect  prior  to 
January  1,  2000  (see  26  CFR  parts  1  and 
35a,  revised  April  1, 1998)  and, 
therefore,  to  require  withholding 
certificates  conforming  to  the 
requirements  described  in  this  section 
(new  withholding  certificates).  Fot 
purposes  of  this  section,  a  new 
withholding  certificate  is  deemed  to 
satisfy  the  docimientation  requirement 
under  the  regulations  in  effect  prior  to 
January  1,  2000  (see  26  CFR  parts  1  and 
35a.  revised  April  1, 1998).  Further,  a 
new  withholding  certificate  remains 
vaUd  for  the  period  specified  in 
§  1.1441-l(e)(4)(ii),  regardless  of  when 
the  certificate  is  obtained. 

Par.  13.  Effective  December  31, 1999, 
the  amendments  removing  §§  1.6045-lT 
and  1.6045-2T,  pubUshed  at  62  FR 
53480,  are  withdrawn. 

Par.  14.  In  §  1.6049-5  as  amended  at 
62  FR  53483,  paragraph  (g)  is  revised  to 
read  as  follows: 

§  1 .6049-5    interest  and  original  issue 
discount  subject  to  reporting  after 
December  31, 1982. 

*        *        *        *        * 

(g)  Effective  date—(l]  General  rule. 
The  provisions  of  paragraphs  (b)(6) 
through  (15),  (c).  (d).  and  (e)  of  this 
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tection  apply  to  payments  made  after 
3ecember  31, 1999. 

(2)  Transition  rules.  The  validity  of  a 
withholding  certificate  (namely,  Form 
W-8  or  other  form  upon  which  the 
payor  is  permitted  to  rely  to  hold  the 
jayee  as  a  foreign  person)  that  was  valid 
on  January  1, 1998,  under  the 
regulations  in  effect  prior  to  January  1, 
2000  (see  26  CFR  parts  1  and  35a, 
reviseid  April  1, 1998)  and  expired,  or 
will  expire,  at  any  time  diuing  1998,  is 
extended  imtil  December  31, 1998.  The 
raUdity  of  a  withholding  certificate  that 
is  valid  on  or  after  January  1, 1999, 
remains  valid  imtil  its  validity  expires 
under  the  regulations  in  effect  prior  to 
January  1,  2000  (see  26  CFR  parts  1  and 
35a,  revised  April  J,  1998)  or,  if  earUer, 


imtil  December  31,  2000.  The  rule  in 
this  paragraph  (g)(2),  however,  does  not 
apply  to  extend  the  validity  period  of  a 
withholding  certificate  that  expires 
solely  by  reason  of  changes  in  the 
circumstances  of  the  person  whose 
name  is  on  the  certificate. 
Notwithstanding  the  first  three 
sentences  of  this  paragraph  (g)(2),  a 
payor  may  choose  not  to  take  advantage 
of  the  transition  rule  in  this  paragraph 
(g)(2)  with  respect  to  one  or  more 
withholding  certificates  valid  under  the 
regulations  in  effect  prior  to  January  1, 
2000  (see  26  CFR  parts  1  and  35a, 
revised  April  1, 1998)  and,  therefore, 
may  require  withholding  certificates 
conforming  to  the  requirements 
described  in  this  section  (new 


withholding  certificates).  For  purposes 
of  this  section,  a  new  withholding 
certificate  is  deemed  to  satisfy  the 
dociunentation  requirement  under  the 
regulations  in  effect  prior  to  January  1, 
2000  (see  26  CFR  parts  1  and  35a, 
revised  April  1, 1998).  Further,  a  new 
withholding  certificate  remains  vaUd  for 
the  period  specified  in  $  1.1 441- 
l(e)(4)(ii),  regardless  of  when  the 
certificate  is  obtained. 

PARTS  1, 31, 35a.  and  301  [AMENDED] 

Par.  IS.  In  the  list  below,  for  each 
section  indicated  in  the  left  column 
(which  was  added,  revised,  or  amended 
at  62  FR  53387),  remove  the  language  in 
the  middle  column  and  add  the 
language  in  the  right  column: 


Section 


Remove 


Add 


871-14(c)(2){iii)  

1.871-14(c)(3)(ii),  Example,  first  and  sixth  sen- 
tences. 

1.871-14(c)(3)(ii),  Example,  sixth  sentence  

1.871-14(c)(3)(ii),  Example,  sixth  and  seventh 
sentences. 

1. 1441-1  (b)(2)(iii)(B),  fifth  sentence 

1.1441-1  (b)(2)(iv)(E),  second  sentence 

1.1441-1(b)(3)(iii)(B),  first  sentence 

1.1441-1(b)(3)(iii)(C),  last  sentence 

1. 1441-1  (b)(3)(x).  Example  1.  seventh  and 
ninth  sentences. 

1. 1441-1  (b)(3)(x).  Example  2,  sixth  and  sev- 
enth sentences. 

1.1441-1(b)(3)(x),  Example  3,  third  sentence  .. 

1.1441-1(b)(4)(i),  first  sentence  

1.1441-1(b)(4){xix) 

1 .1441-1  (b)(4)(xix) 

1 .1441-1  (b)(5)(viiO  

1.1441-1(b)(7)(v),  Example  1,  first,  fourth,  and 
eighth  sentences. 

1.1441-1(b)(7)(v).  Example  1.  third  and  ninth 
sentences. 

1. 1441-1  (b)(7)(v).  Example  1,  ninth  sentence 

1.1441-1(b)(7)(v),  Example  2,  first,  fourth,  and 
seventh  sentences. 

1.1441-1  (b)(7)(v).  Example  2,  third  and  sev- 
enth sentences. 

1.1441-1(b)(7)(v),  Example  2,  seventh  and 
ninth  sentences. 

1.1441-1(c)(6)(ii)(B) 

1.1441-1(c)(6)(ii)(B) „ 

1.1441-1(e)(4)(ii)(A) 

1. 1441-1  (e)(4)(ii)(A) 

1. 1441-1  (e)(4)(vi),  sixth  sentence 

1. 1441-1  (e)(4)(ix)(A)(2),  second  sentence 

1. 1441-1  (e)(5)(i),  penultimate  sentence 

1. 1441-1  (e)(5)(v)(A),  third  sentence  

1.1441-1  (e)(5)(v)(A),  fourth  sentence  

1.1441-1(e)(5)(v)(B).  introductory  text,  third 
sentence. 

1.1441-1(e)(5)(v)(B)(r),  second  sentence  

1. 1441-1  (e)(5)(v)(C).  first  sentence  

1.1441-2(3),  last  sentence  


1.1441-2(b)(1)(ii).  fifth  sentence 

1.1441-2(b)(3)(iv)  

1.1441-2(f)  

1.1441-3(h) 


1.1441-1(c)(3)(H)  

October  12, 1999 

December  31,  1999 

June  15,  2003 

Savings  dause  

Actually  maintain  

That  cannot  reliably 

1.1441-4(e)  

W  s  

W  s  

X  nc 

1^71-7(t^(2)«  """••"•■" 

January  1,  1999 

April  1,  1997  

I.R.B.  1996-49 

June  15,  1999 

September  30,  2001  

March  15.  2000  

June  15,  1999 

■September  30, 2001  

March  15,2000  

January  1,  1999 

April  1,  1997  

September  30,  1999 

December  31,  2002 

Provided  the  acceptable 
§31 .3406(01  (c)(3)(ii)  ... 
Reportable  payments  ... 

The  intermediary 

The  intermediary  to  

Paragraph  (b){3)(vi)  

Withholding  agent 

The  intermediary 

871(h)(5)(B)  

Someone's 

December  31,  1998 

December  31,  1998 

December  31,  1998 


1. 1441-1  (e)(3)(ii). 
October  12. 2000. 

December  31,  2000. 
June  15,  2004. 

Saving  clause. 
Actually  maintains. 
Cannot  reliably. 
1.1441-4(d). 
Ws. 

Ws. 

X,  Inc. 

l.87l-7(b)(2). 
January  1,2000. 
April  1,  1998. 
1996-2  C.B.  227. 
June  15,  2000. 

September  30,  2002. 

March  15.2001. 
June  15,  2000. 

September  30,  2002. 

March  15,2001. 

January  1 ,  2000. 
April  1,  1998. 
September  30,  2000. 
December  31.  2003. 
Provided  on  the  acceptable. 
§31.3406(0-1  (c)(3)(ii). 
Reportat>le  amounts. 
The  qualified  intermediary. 
The  qualified  intermediary  to. 
Paragraph  (e)(3)(vl). 

Qualified  intermediary. 

The  qualified  Intermediary. 

871(h)(5)(B)  or  a  member  of  a  clearing  organi- 
zation which  member  Is  the  t>eneficial  owner 
of  the  obligation. 

Someone's. 

December  31.  1999. 

December  31,  1999. 

December  31,  1999. 
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Section 


Remove 


Add 


1.l44l-4(a)(2)(i),  second  sentence 

1.1441-5(a)(6),  second  sentence 

1.1441-5(c)(2)(iO(B),  sixtti  sentence  

1.1441-5(c)(2)(ii)(B),  sixtti  sentence  

1.1441-5{c)(3)(iK)(D) 

1.1441-6(d)(4),  Example  2,  second  sentence 

1.1441-6^)(1).  first  sentence 

1.1441-6<c)(2)(ii).  first  sentence 

1.1441-6(d).  second  sentence  

1.441-7(g) 

1 .1461-1  (b)(2)(v)  

1.1461-1  (bK2Kvi),  paragraph  heading 

1. 1461-1  (c)(4)(iv),  first  sentence 

1.1461-1(i) 

1.1461-2(aM1).  tNrd  sentence  

1.1461-2(a)(3),  first  sentence 

1.1461-2(a)(4),  Example  7(i),  second  sentence 
1.1461-2(a)(4),  Example  1{\),  third  sentence  ... 
1.1461-2(a)(4),   Example    1{u),  first,   second, 

and  last  sentences. 
1.1461-2(a)(4),  Example  1(\i),  first  sentence  ... 
1.1461-2(a)(4),  Example  ;(ii),  third  sentence  .. 
1.1461-2(a)(4),  Example  2,  second  and  last 

sentences. 
1.1461-2(a)(4),  Example  2,  second  sentence 

1.1461-2(a)(4),  Example  2.  third  sentence  

1.1461-2(a){4),  Example  2,  third  sentence  

1.1461-2(a)(4),  Example  2,  last  sentence  

1.1461-2(a)(4),  Example  3,  last  sentence  

1.1461-2(a)(4),  Example  3.  last  sentence  

1.1461-2(d) 

1.1462-1(0)  

1.1463-1(a),  last  sentence 

1.1463-1(b) „ 

1.1464-1(b) 

1.6041-4(d)  

1.6041A-1(d)(3)(i)(B),  first  sentence  

1.6041A-1(d)(3)(iv).  paragraph  heading  

1.6041A-1(d)(3)(v)  

1.6043-2(a),  first,  second,  and  last  sentences 

1.6045-1  (d)(6)(ii)(B) 

1.6045-1  (g)(3)(iv),  second  sentence 

1.6045-1  (g)(4).  Example  7(li),  last  sentence  ... 
1.6049-4(c)(1)(ii)(A),  second  sentence  

1 .6049-4(d)(3)(ii)(B) 

1.6049-5(b)(12),  first  sentence 

1.6049-5(c)(4)(i),  first  sentence 

1.6049-5(c)(4)(ii),  second  sentence  

1.6049-5(c)(4)(v)  

1.6049-5(d)(2)(ii),  second  and  last  sentences 

1.6049-5(d)(2)(ii),  eighth  sentence 

1.6049-5(e)(1)(i),  introductory  text 

1.6049-5(e)(1)(M)  

1.6049-5(e)(4),  second  sentence 

1.6049-5(e)(5),  Example  5,  last  sentence  

1.6049-5(e)(5),  Example  9,  second  sentence 

1 .6049-5(e)(5),  Example  9,  third  sentence  

1.6049-5(e)(5),  Example  9 ,  third  sentence 

1.6049-5(e)(5),  Example  9.  last  sentence  

1.6050N-1(e),  first  sentence  

1.6050N-1(e),  last  sentence 


United  States 

Withholding  partnership 

Qualified  Intennediary „ 

Customers  

That  the  partners 

Depending  of  

§  1.1441-1(e)(1)(ii)(B) 

Upon  a  certificate  

Rate  of  tax 

December  31,  1998 

Foreign  partnership  shaM 

Banks,  securUies  dealers,  or  insurarKe  com- 
panies. 

Certificate  attached  to  the  intermediary's  or 
partnership  withholding  certificate  that  is 
from  a  qualified  intermediary  or  a  withhold- 
ing foreign  partnership. 

December  31,  1998 

An  adjustment  to  

Beneficial  owner „ 

December  1999 

February  10,  2000 

1999 

March  15,  2000  

2000 

2000 

June  2000 

July  15,  2000  

1999 

March  i  5,  'ixio^  ZZZZ^^'Z'Z"'Z'"Z"'Z 

February  15,  2000 

March  15,2000  

December  31,  1998 

Decemt>er31,  1998 

§  1.1441-7(b)(7) 

December  31, 1989 

§1.1461-4  

Decemt>er31,  1998 

If  payments  made 

Amount  paid 

December  31,  1998 

966 

December  31, 1998 

Example  7 

Ys  

Certificate  meeting  the  certification  require- 
ments of  paragraphs  (c)(2)(ii)(A)  (1)  through 
(5)  of  this  section. 

December  31,  1998 

Returns  of  information  are  not  required  for 
payments  that. 

The  payor  may  

Then  the  financial  institution 

January  1,  1999 

Publicly  traded 

Is  less  than  31  

The  amount  

The  amount  

Specifically  identifies  

Of  is  section 

A  holds 

Paid  to  a  

A's „ 

To  a  by  DB  

Is  applies  to 

December  31,  1998 


United  States  and  is  includable  in  the  bene- 
ficial owner's  gross  income  for  the  taxable 
year. 

Withholding  foreign  partnership. 

Withholding  foreign  partnership. 

Partners. 

That  the  amounts  allocable  to  the  partners. 

Depending  on. 

§1.1441-1(e)(1)(ii)(A)(2). 

Upon  receipt  of  a  certificate. 

Rate  of  withholding. 

December  31,  1999. 

Foreign  partnership  (wtiether  or  not  a  with- 
holding foreign  partnership)  shall. 

Banks,  or  insurance  companies. 

Certificate  or  documentary  evidence  attached 
to  the  intermediary's  or  partnership  withhold- 
ing certificate. 

December  31,  1999. 
A  refund  of. 

Beneficial  owner  or  payee. 
Decemt>er  2000. 
February  10,  2001. 
2000. 

March  15,  2001. 

2001. 

2001. 

June  2001. 

July  15,  2001. 

2000. 

March  15,  2002. 

February  15,  2001. 

March  15,  2001. 

December  31,  1999. 

December  31,  1999. 

§1.1441-7(b). 

December  31,  1999. 

§1.1461-2. 

December  31,  1999. 

If  payments  are  made. 

Amounts  paid. 

December  31,  1999. 

1099. 

December  31,  1999. 

Example  6. 

Y's. 

Certificate  stating  that  each  member  of  the 
partnership  meets  the  requirements  of  para- 
graphs (c)(1)(ii)(A)(r)  through  (4)  of  this  sec- 
tion. 

December  31,  1999. 

Payments  that. 

The  bank  or  other  financial  institution  may. 

Then  the  bank  or  other  financial  institution. 

January  1 .  2000. 

Actively  traded. 

Is  equal  to  or  less  than  31. 

An  amount  is  described  in  this  paragraph 

(e)(l)(i)  if  it. 
An  amount  is  described  in  this  paragraph 

(e)(1)(ii)  if  it. 
Specifically  identify. 
Ci  this  section. 
A  holds. 
Paid  to  A. 
A's. 

ToAbyDB. 
Applies  to. 
December  31,  1999. 
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Section 

31.3401  (a)(6)-1(e),  paragraph  heading  

31.3401(a)(6)-l(e).  first  sentence  

31.3401(a)(6)-l{0.  paragraph  heading  

31.3401(a)(6)-1(«).  first  sentence  

31.3406(g>-1(e),  first  sentence 

31.3406(h)-2(d).  penultimate  sentence 

31.9999-0  

301.6114-1(b)(4)(ii)(C).  introductory  text  

301.61 14-1(b)(4)(ii)(D)  

301 .6724-1  (g)(2)  Q-11   

301 .6724-1  (g)(2)  0-11 

301 .6724-1  (g)(2)  A-11  .....". 

301 .6724-1  (g)(2)  A-11  

301 .6724-1  (g)(3).  first  sentence 

301 .6724-1  (g)(3),  last  sentence  in  t)oth  places 
301 .6724-1  (g)(3),  last  sentence 


Reprieve 

January  1,  1999 

January  1,  1999 

December  31,  1998 

Deceniber  31,  1998 

December  31,  1998 

December  31,  1998 

January  1, 1999 

December  31,  1998 

December  31,  1998 

January  1, 1999 

April  1.  1997 

January  1,  1999 

April  1,  1997  

December  31,  1998 

January  1,  1999 

April  1,  1997  


Add 


January  1 ,  2000. 
January  1 ,  2000. 
December  31,  1999. 
December  31,  1999. 
December  31,  1999. 
December  31,  1999. 
January  1 ,  2000. 
December  31,  1999. 
December  31,  1999. 
January  1 .  2000. 
April  1.  1998. 
January  1 ,  2000. 
April  1,  1998. 
December  31,  1999. 
January  1 ,  2000. 
April  1,  1998. 


Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  December  7, 1998. 
Donald  C.  Lubick, 
Assistant  Secretary  of  the  Treasury. 
|FR  Doc.  98-34359  Filed  12-30-98;  8:45  am] 

BIUINO  CODE  4a30-01-U 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
[CGD  08-98-077] 
RIN2115-AE47 

Temporary  Drawbridge  Regulations; 
Mississippi  River,  Iowa  and  Illinois 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  rule. 

SUMMARY:  The  Coast  Guard  is 
temporarily  adding  a  drawbridge 
operation  regulation  governing  the  Rock 
Island  Railroad  and  Highway 
Drawbridge,  Mile  482.9,  Upper 
Mississippi  River.  The  drawbridge  will 
remain  closed  to  navigation  from  8  a.m. 
on  December  28, 1998  until  8  a.m. 
March  1, 1999.  This  closure  is  necessary 
to  perform  annual  maintenance  and 
repair  work  on  the  bridge.  Winter 
conditions  and  Corps  of  Engineers'  lock 
closures  upstream  and  downstream 
from  the  bridge  preclude  normal 
waterway  traffic. 

DATES:  This  temporary  rule  is  effective 
from  8  a.m.  on  December  28, 1998  until 
8  a.m.  on  March  1, 1999. 
ADDRESSES:  The  public  docket  and  all 
documents  referred  to  in  this  notice  will 
be  available  for  inspection  and  copying 
at  room  2.107f  in  the  Robert  A.  Yoimg 
Federal  Building  at  Director,  Western 
Rivers  Operations  (ob).  Eighth  Coast 
Guard  District,  1222  Spruce  Street,  St. 
Louis,  MO  63103-2832,  between  7  a.m. 


and  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  K.  Wiebusch,  Bridge 
Administrator;  Director,  Western  Rivers 
Operations,  Eighth  Coast  Guard  District, 
Bridge  Branch,  1222  Spruce  Street,  St. 
Louis,  MO  63103-2832,  telephone  314- 
539-3900  extension  378. 
SUPPLEMENTARY  INFORMATION:  On 
November  16, 1998,  Department  of 
Army,  Rock  Island  District,  Corps  of 
Engineers,  requested  a  temporary 
change  to  the  operation  of  the  Rock 
Island  Railroad  and  Highway 
Drawbridge  across  the  Upper 
Mississippi  River,  Mile  482.9  at  Rock 
Island,  Illinois.  The  Corps  requested 
that  the  bridge  be  temporarily  closed  to 
navigation  between  December  28, 1998 
and  March  1, 1999  in  order  to  perform 
necessary  maintenance  and  bridge 
repair  activities. 

In  accordance  with  5  U.S.C.  533,  a 
notice  of  proposed  rulemaking  has  not 
been  published  and  good  cause  exists 
for  making  this  rule  effective  in  less 
than  30  days  from  publication. 
Following  normal  rulemaking 
procedures  would  be  impractical. 
Delaying  implementation  of  the 
regulation  will  not  benefit  navigation 
and  would  result  in  imnecessary  delays 
in  repairing  the  bridge. 

Discussion  of  Regulation 

The  Rock  Island  Raihoad  and 
Highway  Drawbridge  has  a  vertical 
clearance  of  23.8  feet  above  normal  pool 
in  the  closed  to  navigation  position. 
Navigation  on  the  waterway  consists  of 
commercial  tows  and  recreational 
watercraft.  Presently  the  draw  opens  on 
signal  for  passage  of  river  traffic.  This 
temporary  drawbridge  operation 
amendment  has  been  coordinated  with 
the  commercial  waterway  operators  who 
do  not  object.  Winter  conditions  on  the 
Upper  Mississippi  River  coupled  with 
the  closure  of  Corps'  Locks  No.  11, 12. 


19,  20,  24,  25  until  1  March  1999,  will 
preclude  any  significant  navigation 
demands  for  drawspan  openings.  The 
Rock  Island  Railroad  &  Highway 
Drawbridge  is  located  downstream  of 
Lock  12  and  upstream  of  Lock  19. 
Performing  maintenance  on  the  bridge 
during  the  winter  when  no  vessels  are 
impacted  is  preferred  to  bridge  closures 
or  advance  notification  requirements 
during  the  commercial  navigation 
season. 

Regulatory  Evaluation 

This  temporary  rule  is  not  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  imder 
section  6(a)(3)  of  that  order.  It  has  been 
reviewed  by  the  Office  of  Management 
and  Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  the  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  is 
unnecessary.  This  is  because  river  traffic 
will  be  extremely  limited  by  lock 
closures  and  ice  during  the  period. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  6012  et  seq.),  the  Coast  Guard 
was  required  to  consider  whether  this 
action  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  "Small  entities"  include  (1) 
small  businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  Because 
it  expects  the  impact  of  this  action  to  be 
minimal,  the  Coast  Guafd  certifies 
under  5  U.S.C.  605(b),  that  this  action 
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will  not  have  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  action  contains  no  collection-of- 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  final  rule  does  not  raise  sufficient 
federalism  concern  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environmental  Assessment 

This  temporary  rule  has  been 
thoroughly  reviewed  by  the  Coast  Guard 
and  determined  to  be  categorically 
excluded  firom  further  environmental 
documentation  in  accordance  with 
section  2.B.2,  Figure  2-1.  (32).  (a)  of  the 
National  Environmental  Policy  Act 
Implementing  Procedures.  Commandant 
Instruction  M16475.1C. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Temporary  Regulation 

In  consideration  of  the  foregoing.  Part 
117  of  Title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  Sec.  499;  49  CFR  1.46; 
33  CFR  1.05-l(g);  section  117.225  also  issued 
under  the  authority  of  Pub.  L.  102-587, 106 
Stat.  5039. 

2.  Effective  8  a.m.  on  December  28. 
1998,  through  8  a.m.  on  March  1, 1999, 
§  117.5-T-08-077  is  added  to  read  as 
follows: 

§  117.5-T-08-077    Upper  Mississippi  River. 

Rock  Island  Railroad  &  Highway 
Drawbridge,  Mile  482.9.  Upper 
Mississippi  River.  From  8  a.m.  on 
December  28. 1998.  through  8  a.m.  on 
March  1. 1999.  the  drawspan  may  be 
maintained  in  the  closed  to  navigation 
position  and  need  not  open  for  vessel 
traffic. 

Dated:  December  16. 1998. 

Paul  J.  Pluta, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Eighth  Coast  Guard  District. 

IFR  Doc.  98-34631  Filed  12-30-98;  8:45  am] 

BILUNQ  CODE  4»10-1S-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[NC-66-01 -8830a;  FRL-6207-3] 

Approval  and  Promulgation  of 
Implementation  Plans  State  of  North 
Carolina:  Approval  of  Miscellaneous 
Revisions  to  the  Forsyth  County  Air 
Quality  Control  Ordinance  and 
Technical  Code 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 

summary:  On  October  10.  1997.  the 
North  Carolina  Department  of 
Environment  and  Natural  Resources 
submitted  revisions  to  the  Forsyth 
County  Air  Quality  Control  Ordinance 
and  Technical  Code.  These  revisions 
include  the  updating  of  several 
regulations,  deletion  of  previously 
referenced  material,  rewriting  of  several 
regulations,  and  the  correction  of 
several  regulations.  The  purpose  of 
these  revisions  is  to  make  the  revised 
regulations  consistent  with  the  North 
Carolina  State  Implementation  Plan 
(SIP). 

dates:  This  direct  final  rule  is  effective 
on  March  1, 1999  without  further 
notice,  unless  EPA  receives  adverse 
comment  by  February  1. 1999.  If  adverse 
comments  are  received,  EPA  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Randy 
Terry  at  the  Environmental  Protection 
Agency.  Region  4  Air  Planning  Branch. 
61  Forsyth  Street.  SW,  Atlanta.  Georgia 
30303.  Copies  of  documents  relative  to 
this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  locations  below.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 
Reference  file  NC086-01-9830.  The 
Region  4  office  may  have  additional 
background  documents  not  available  at 
the  other  locations. 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  protection  Agency, 
401  M  Street,  SW,  Washington,  DC 
20460. 

Environmental  Protection  Agency, 
Region  4  Air  Planning  Branch.  61 
Forsyth  Street.  SW.  Atlanta.  Georgia 
30303. 

North  Carolina  Department  of 
Environment  and  Natural  Resources, 


512  North  Salisbury  Street.  Raleigh, 
North  Carolina  27604. 

Forsyth  County  Environmental  Affairs 
Department.  537  North  Spruce  Street, 
Winston-Salem.  NC  27101-1362. 
FOR  FURTHER  INFORMATION  CONTACT: 
Randy  Terry.  Regulatory  Planning 
Section,  Air  Planning  Branch,  Air, 
Pesticides  &  Toxics  Management 
Division,  Region  4  Environmental 
Protection  Agency.  61  Forsyth  Street, 
SW.  Atlanta,  Georgia  30303.  The 
telephone  number  is  (404)  562-9032. 
SUPPLEMENTARY  INFORMATION:  On 
October  10, 1997,  the  State  of  North 
Carolina  Department  of  Environment 
and  Natural  Resources  submitted 
revisions  to  amend  or  repeal  multiple 
sections  in  the  Forsyth  Country 
Technical  Code.  These  amendments 
address  Subchapters  3A-Air  Quality 
Control.  3D-Air  Pollution  Control 
Requirements,  and  3Q-Air  Quality 
Permits.  The  amendments  are  as 
follows: 

Subchapter  3A — Air  Quality  Control 

.0110    CFR  Dates  and  .0112  ASTM 
Dates 

These  regulations  were  updated  to 
reference  the  Federal  regulations  in 
effect  on  May  20. 1997. 

Subchapter  3D — Air  Pollution  Control 
Requirements 

.0512    Particulates  From  Wood 
Products  Finishing  Plants 

This  regulation  was  amended  to 
change  a  reference  firom  commission  to 
Director. 

.0518    Miscellaneous  Volatile  Organic 
Compound  Emissions 

This  regulation  was  amended  to 
change  a  rule  citation  within  this  rule 
fi-om  .0902  (d),  (e)  or  (f)  to  .0902  (e).  (f) 
or  (g). 

The  original  rule  included  the 
following  language. 

"This  paragraph  shall  not  apply  to 
sources  subject  to  the  requirements  of 
Section  .0900  of  this  Sulx:hapter 
because  of  Rule  .0902  (d),  (e)  or  (f)." 

The  language  in  the  revised  rule  is  as 
follows. 

"This  paragraph  shall  not  apply  to 
sources  subject  to  the  requirements  of 
Section  .0900  of  this  Subchapter 
because  of  Rule  .0902  (e).  (f)  or  (g)." 

.0530    Prevention  of  Significant    [ 
Deterioration 

This  regulation  was  amended  to 
incorporate  the  most  recent  version  of 
40  CFR  51.166.  The  rule  was  revised  to 
reference  the  40  CFR  51.166  rule 
effective  on  March  15, 1996. 
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.0902    Applicability 

Paragraph  (a)  was  rewritten  to  list  all 
>f  the  Regulations  in  Section  .0900 
(Volatile  Organic  Compounds  that  apply 
,n  Forsyth  County. 

Paragraph  (b)  was  revised  to  add  the 
itle  (Vapor  Return  Piping  System  for 
S^apor  Recovery)  of  rule  .0953  alongside 
a  citation  of  that  rule  number. 

Paragraph  (c)  is  a  new  section  created 
and  is  reserved. 

The  paragraph  originally  listed  as  (c) 
lias  been  recodified  as  (d).  This  section 
IbIso  changes  a  reference  from  paragraph 
1^  of  this  rule  to  paragraphs  (a).  Cb),  (c), 
or(h). 

The  original  rule  included  the 
following  language. 
'With  the  exceptions  stated  in 

Paragraph  (g)  of  this  Rule" 

The  revised  rule  includes  the 
following  language. 
"With  the  exceptions  stated  in 

Paragraphs  (a),  (b),  (c),  or  (h)  of  this 

Rule" 

The  paragraph  originally  listed  as  (d) 
was  deleted. 

The  language  originally  listed  as  in 
paragraph  (f)  was  deleted  and  new 
language  was  adopted.  The  new 
language  describes  the  procedure  the 
Director  of  the  North  CaroUna  Division 
of  Air  Quality  must  follow  if  a  violation 
of  the  ambient  air  quality  standard  is 
measured  in  Forsyth  County. 

Paragraphs  (g)  and  (h)  were  recodified 
as  paragraphs  (h)  and  (i)  respectively 
and  a  new  paragraph  (g)  was  created 
and  reserved. 

.0907    Compliance  Schedules  for 
Sources  in  Nonattainment  Areas 

.0910    Alternative  Compliance 
Schedules,  .091 1  Exception  From 
Compliance  Schedules 

These  regulations  were  repealed 
because  they  were  no  longer  applicable 
to  any  areas  within  Forsyth  County. 

,0909    Compliance  Schedules  for 
Sources  in  New  Nonattainment  Areas 

This  regulation  was  amended  to 
change  a  specific  rule  citation  from 
.0902  (d).  or  (e)  to  0902  (e).  (f)  or  (g)  in 
order  to  remain  consistent  with  the  most 
recent  revisions  to  rule  .0902. 

Subparagraph  (1)  under  paragraph  (b) 
was  deleted  and  reserved. 

Subparagraph  (2)  under  paragraph  (b) 
was  revised  to  change  previous 
references  of  rule  .0946;  Compliance 
Schedule:  Gasoline  Service  Stations 
Stage  I  to  now  reference  rules  .0953; 
Vapor  Return  Piping  for  Stage  II  Vapor 
Recovery  or  .0954;  Stage  II  Vapor 
Recovery. 

Subparagraph  (3)  under  paragraph  (b) 
was  adopted  and  exempts  sources 


required  to  comply  with  the 
requirements  of  Section  .0900  under 
rule  .0902(a). 

.0954    Stage  U  Vapor  Recovery 

This  regulation  was  amended  to 
change  a  specific  rule  citation  fi^m 
.0902  (d),  or  (e)  to  .0902  (e).  (f)  or  (g)  in 
order  to  remain  consistent  with  the  most 
recent  revisions  to  rule  .0902. 

.  1 903    Permissible  Open  Burning 

This  regulation  is  amended  to  clarify 
that  material  shall  not  be  taken  off-site 
for  open  burning  at  another  location 
without  a  permit. 

Subchapter  3Q— Air  Quality  Permits 

.0102    Activities  Exempt  From  Permit 
Requirements 

.0102(a)(1)(A)  is  being  adopted  and 
states  that  although  40  CFR  Part  60 
Subpart  Dc,  industrial,  conunercial,  and 
institutional  steam  generating  units  may 
be  located  at  a  facility  that  is  not 
required  to  be  permitted  under 
Subchapter  3Q  .0500,  the  units  are  not 
exempt  from  permit  requirements. 

.0102(a)(1)(B)  is  adopted  and  states 
that  although  40  CFR  Part  60  Subpart 
Kb,  volatile  organic  Uquid  storage 
vessels  may  be  located  at  a  facility  that 
is  not  required  to  be  permitted  imder 
Subchapter  3Q,  .0500.  the  units  are  not 
exempt  from  permit  requirements. 

.0102(a)(1)(C)  is  adopted  and  states 
that  40  CFR  Part  60  Subpart  AAA.  new 
residential  wood  heaters  are  not  exempt 
from  permit  requirements. 

Subparagraph  (2)  under  paragraph  (a) 
is  revised  to  reflect  that  national 
emission  standards  for  hazardous  air 
pollutants  have  been  moved  from 
Subchapter  .0525  to  .1110. 

The  language  in  subparagraph  (5) 
under  paragraph  (a)  has  been  deleted 
and  subparagraph  (5)  has  been  reserved. 

.0104    Where  to  Obtain  and  File  Permit 
Applications 

This  regulation  was  amended  to 
change  a  rule  citation  from  .0602  to 
.0603  to  correctly  refer  customers  to  the 
regulation  that  Usts  the  number  of 
copies  of  applications  to  be  filed. 

.0107    Confidential  Information 

This  regulation  was  amended  to  make 
it  clearer  by  changing  wording  but  not 
intent. 

.0307    Public  Participation  Procedures 

This  regulation  was  amended  to 
correct  a  clerical  error  and  change  a 
specific  rules  citation  from  .0307(b)(4) 
to  .0037(c)(4).  This  change  now 
correctly  refers  customers  to  the  list  of 
information  that  must  be  identified  in 
the  public  notice. 


.0312    Application  Processing  Schedule 

This  regulation  was  amended  to 
include  leuiguage  for  renewals  of 
permits.  A  paragraph  was  added  that 
requires  the  Director  to  issue  or  deny 
the  permit  within  90  days  of  receipt  of 
a  complete  appUcation.  or  10  days  after 
receipt  of  requested  additional 
information,  or  by  the  expiration  date  of 
the  permit,  whichever  is  later.^ 

.803    Coating.  Solvent  Cleaning. 
Graphic  Arts  Operations 

This  regulation  was  amended  to 
change  all  references  from  average 
method  to  total.  For  reporting  purposes, 
all  information  on  emissions  of  volatile 
organic  compounds  of  hazardous  air 
pollutants  is  now  to  be  submitted  as  a 
twelve  month  rolling  total.  The  twelve 
month  rolling  average  method  is  no 
longer  acceptable. 


Final  Action 


\. 


EPA  is  approving  the  aforementioned 
changes  to  the  SIP  because  the  Agency 
has  determined  that  this  action 
conforms  with  requirements  of  the 
Clean  Air  Act  and  EPA  guidance. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However  in  the  proposed 
rule  section  of  this  Federal  Register 
publication.  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision, 
should  relevaiit  adverse  comments  be 
filed.  This  rule  will  be  effective  without 
further  notice  unless  the  Agency 
receives  relevant  adverse  comments  by 
February  1. 1999. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  notice 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
the  proposed  rule.  Only  parties 
interested  in  commenting  on  the 
proposed  rule  should  do  so  at  this  time. 
If  jio  such  comments  are  received,  the 
public  is  advised  that  this  rule  will  be 
effective  on  March  1. 1999  and  no 
further  action  will  be  taken  on  the 
proposed  rule. 

I.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Ofiice  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  ftt)m  Executive  Order  (E.O.) 
12866.  entitled  "Regulatory  Planning 
and  Review". 
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B.  Executive  Order  12875 

Under  E.0. 12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  state,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  governments,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  E.0. 12875 
requires  EPA  to  develop  an  effective 
process  permitting  elected  officials  and 
other  representatives  of  state,  local,  and 
tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  proposals 
containing  significant  imfunded 
mandates." 

Today's  rule  does  not  create  a 
mandate  on  state,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.0. 12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.0. 13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

D.  Executive  Order  13084 

Under  E.0.  13084.  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  affects  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 


costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  siunmary  of  the  nature 
of  their  concerns,  and  a  statement . 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
govenunents  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  E.0. 13084  do  not  apply 
to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electronic  Co..  v.  U.S. 
EPA,  427  U.S.  246.  255-66  (1976);  42 
U.S.C.  7410(a)(2). 


F.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandates  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  or  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA  ' 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  ujiiquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  laws,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  frt>m  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  efiiact,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Roister.  This  rule  is  not  a 
"major  rule  as  defined  by  5  U.S.C. 
804(2). 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(lJ  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  1, 1999. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  Act  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
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shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(bK2).) 

List  of  Subiecto  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Incorporation  by 
reference.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements. 

Dated:  October  28, 1998. 
A.  Stanley  Meibiug, 

Acting  Begional  Administrator,  Region  4. 

Part  52  of  chapter  I,  title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart— II— North  Carolina 

2.  Section  52^770,  is  amended  by 
adding  paragraph  (c)(96)  to  read  as 
follows: 

152.1770    Identification  of  plan. 

•        *        •        •        * 

(c)*  •  • 

(96)  The  miscellaneous  revisions  to 
the  North  Carolina  State 
Implementation  Plan,  which  were 
submitted  on  October  10, 1997. 

(i)  Incorporation  by  reference. 

Subchapter  31A — Air  Quality  Control 

.0110  CFR  Dates  and  .0112  ASTM 
Dates  effective  on  July  28, 1997. 

Subchapter  3D — ^Air  Pollution  Control 
Requirements 

.0501(g):  Compliance  With  Emission 
Control  Standards  .0512  Particulate 
From  Wood  Products  Finishing  Plants, 
.0518(e)  and  (g);  Miscellaneous  Volatile 
Organic  Compound  Emissions,  .0530(a), 
(1),  (o),  and  (s);  Prevention  of  Significant 
Deterioration,  .0902(a)  through  (i); 
Applicability,  .0907  Compliance 
Schedules  for  Sources  in  Nonattainment 
Areas,  .0909(a)  through  (c),  (g)  and  (h); 
Compliance  Schedules  for  Sources  in 
New  Nonattainment  Areas,  .0910 
Alternative  Compliance  Schedules, 
.0911  Exception  From  Compliance 
Schedules,  .0954(3)  and  (f)  Stage  11 
Vapor  Recovery,  and  .1903(b)(2)(E); 
Permissible  Open  Burning  effective  on 
July  28, 1997. 

Subchapter  3Q— Air  Quality  Permits 

.0102(a)  through  (e);  Activities 
Exempt  From  Permit  Requirements, 
.0104(b):  Where  to  Obtain  and  File 


Permit  Applications,  .0107(b); 
Confidential  Information,  .0307(1); 
Public  Participation  Procediu^s, 
.0312(a)(1)(C);  Application  Processing 
Schedule,  .0603(e);  Transportation 
Facility  Procedures  .803(0(2)  (A) 
throu^  (C)  Coating,  Solvent  Cleaning, 
and  Graphic  Arts  Operations  effective 
on  July  28, 1997. 
(ii)  Other  material.  None. 

[PR  Doc.  98-34311  Filed  12-30-98;  6:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
[TN-1»1-9827a;  FRL-6208-5I 

Approval  and  Promulgation  of 
Implementation  Plans;  Tennessaa: 
Approval  of  Revisions  to  the  Nashville/ 
Davidson  County  Portion  of  the 
TennsssssSIP 


agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUIMMARY:  EPA  is  approving  revisions  to 
the  Nashville/Davidson  County  portion 
of  Tennessee's  State  Implementation 
Plan  (SIP)  concerning  air  pollution 
control  regulations  by  the  Metropolitan 
Nashville/Davidson  County 
government.  This  regulatory  revision  to 
the  SIP  amends  various  definitions  in 
Section  10.56.  "Air  Pollution  Control," 
of  the  MetropoUtan  Code  of  Laws.  The 
revisions  were  submitted  to  EPA  on 
April  7, 1997,  by  the  State  of  Tennessee 
through  the  Tennessee  Department  of 
Air  Pollution  Control  (TDAPC). 
DATES:  This  direct  final  rule  will 
become  effective  March  1, 1999  without 
further  notice,  unless  EPA  receives 
relevant  adverse  comments  by  February 
1, 1999.  If  adverse  comment  is  received, 
EPA  will  publish  a  timely  withdrawal  of 
the  direct  final  rule  in  the  Federal 
Register  and  inform  the  public  that  the 
rule  will  not  take  effect. 
ADDRESSES:  All  comments  should  be 
addressed  to  Gregory  O.  Crawford  at  the 
Environmental  Protection  Agency. 
Region  4  Air  Planning  Branch.  61 
Forsyth  Street,  SW,  Atlanta,  Georgia 
30303. 

Copies  of  documents  relative  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  dociunents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 
Reference  file  TN-191-01-9827.  The 


Region  4  oflice  may  have  additional 
background  documents  not  available  at 
the  other  locations. 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW,  Washington,  DC 
20460. 

Environmental  Protection  Agency, 
Region  4  Air  Planning  Branch,  61 
Forsyth  Street,  SW,  Atlanta,  Georgia 
30303,  Gregory  O.  Crawford,  (404)  562- 
9046. 

Tennessee  Department  of 
Environment  and  Conservation, 
Division  of  Air  Pollution  Control,  L  &  C 
Annex.  9th  Floor,  401  Chiuch  Street, 
Nashville,  Tennessee  37243-1531,  (615) 
532-0554. 

Metropolitan  Government  of 
Nashville  and  Davidson  County, 
Metropolitan  Health  Department,  311 
23rd  Avenue,  North,  Nashville, 
Tennessee  37203.  (615)  340-5653. 
FOR  FURTHER  INFORIMATION  CONTACT: 
Gregory  O.  Crawford  at  (404)  562-9046 
or  E-mail 

(crawford.gregory@epamail.epa.gov). 
8UPPt.EMENTARY  INFORIMATtON:  On  April 
7, 1997,  the  State  of  Tennessee,  through 
the  TDAPC,  submitted  revisions  to 
amend  Chapter  10.56,  "Air  Pollution 
Control,"  of  the  Metropolitan  Code  of 
Laws.  To  be  consistent  with  federal 
requirements,  the  State  of  Tennessee 
amended  the  definition  of  volatile 
organic  compounds  (VOCs)  and  deleted 
various  words  in  Chapter  10.56,  "Air 
Pollution  Control,"  of  the  Metropolitan 
Code  of  Laws. 

EPA  is  approving  rule  revisions  to 
Sections  10.56.010, 10.56.080(B), 
10.56.160  and  10.56.280(D).  The 
revisions  are  consistent  with  EPA 
guidance  and  are  therefore  being 
approved.  The  following  is  a  description 
of  the  revisions.  The  regulations  are 
discussed  in  more  detail  in  the  official 
SIP.submittal  that  is  available  at  the 
Region  4  office  listed  under  the 
ADDRESSES  section  of  this  notice. 

Section  10.56.010  deletes  the 
definition  of  volatile  organic 
compounds  and  references  the 
definition  in  Title  40,  Code  of  Federal 
Regulation,  Part  51,  Subpart  F. 

Section  10.56.080(B)  deletes  the 
words  "construction  permit  and." 

Section  10.56.160  deletes  the  section 
containing  "Primary  Standards  of 
Gaseous  Fluorides"  horn  Table 
10.56.160.  The  Primary  Standards  of 
Gaseous  Fluorides  are  being  deleted 
from  the  table  because  these  compounds 
are  not  regulated  under  the  SIP. 

Section  10.56.280(D)  deletes  the 
words  "located  in  a  nonattainment  area 
or."  This  deletion  removes  redundancy 
in  the  rule  located  in  the  section. 
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I.  Final  Action 

EPA  is  approving  the  aforementioned 
changes  to  the  SIP. 

The  EPA  is  publishing  this  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
pubUcation,  EPA  is  pubUshing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SEP  revision 
should  relevant  adverse  comments  be 
filed.  This  rule  will  be  effective  March 
1, 1999  without  further  notice  unless 
the  Agency  receives  relevant  adverse 
comments  by  February  1, 1999. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  dociunent 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments      , 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period. 
Only  parties  interested  in  commenting 
should  do  so  at  this  time.  If  no  such 
comments  are  received,  the  public  is 
advised  that  this  rule  will  be  effective 
on  March  1. 1999  and  no  further  action 
will  be  taken  on  the  proposed  rule. 

n.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  review  under  Executive 
Order  12866.  entitled  "Regulatory 
Planning  and  Review." 

B.  Executive  Order  12875 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting,  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Mmiagement  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 


regulatory  proposals  containing 
significant  unhinded  mandates." 
Today's  rule  does  not  create  a 
mandate  on  State,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084.  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciu-red  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  Accordingly, 
the  requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

D.  Executive  Order  13045 

Protection  of  Children  from 
Enviroiunental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866.  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 


This  rule  is  not  subject  to  E.0. 13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements.  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  a  flexibiUty  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  state 
action.  The  Clean  Air  Act  forbids  EPA 
to  base  its  actions  concerning  SEPs  on 
such  groimds.  Union  Electric  Co.  v.  U.S. 
EPA.  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
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approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
major  rule"  as  defined  by  5  U.S.C. 
804(2). 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  1, 1999. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference,  bitergovemmental  relations. 
Lead,  Nitrogen  dioxide.  Ozone, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 

Dated:  November  30, 1998. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator.  Region  4. 

Part  52  of  chapter  I,  title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— (AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42. U.S.C.  7401  et  seq. 


Subpart  RR— Tennessee 

2.  Section  52.2220,  is  amended  by 
adding  paragraph  (c)(164)  to  read  as 
follows: 

§52.2220    Identification  of  plan. 

*        •        •        •        • 

(c)*  *  • 

(164)  Revisions  to  the  Nashville/ 
Davidson  County  portion  of  the 
Tennessee  State  hnplementation  Plan 
submitted  to  EPA  by  the  State  of 
Tennessee  on  April  7, 1997. 

(i)  hicorporation  by  reference.  Chapter 
10.56,  Sections  10.56.010, 10.56.080(B), 
10.56.160, 10.56.280(D),  effective  March 
12, 1997. 

(ii)  Other  material.  None. 

[FR  Doc.  98-34309  Filed  12-30-98;  8:45  am) 
BiLUNQ  oooE  asso-ao-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  207-0108a:  FRL-«203-7] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision; 
IMonterey  Bay  Unified  Air  Pollution 
Control  District 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 

summary:  EPA  is  taking  direct  final 
action  to  approve  a  revision  to  the 
California  State  Implementation  Plan 
(SIP).  The  revision  concerns  Monterey 
Bay  Unified  Air  Pollution  Control 
District's  (MBUAPCD)  Rule  431.  This 
rule  controls  emissions  of  oxides  of 
nitrogen  (NO*)  and  carbon  monoxide 
(CO)  from  electric  power  boilers.  This 
action  will  incorporate  the  rule  into  the 
Federally  approved  SIP.  The  intended 
effect  of  approving  this  rule  is  to 
regulate  emissions  of  NO»'and  CO  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act,  as  amended  in  1990 
(CAA  or  the  Act).  EPA  is  finalizing  the 
approval  of  this  revision  into  the 
CaUfomia  SIP  imder  provisions  of  the 
CAA  regarding  EPA  action  on  SIP 
submittals,  and  SIPs  for  national 
primary  and  secondary  ambient  air 
quality  standards. 

DATES:  This  direct  final  rule  is  effective 
on  March  1, 1999  without  further 
notice,  unless  EPA  receives  adverse 
comments  by  February  1, 1999.  If  EPA 
received  such  comments,  then  it  will 
pubUsh  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  this  rule  will  not  take  effect. 


ADDRESSES:  Written  comments  must  be 
submitted  to  Andrew  Steckel  at  the 
Region  IX  office  listed  below.  Copies  of 
the  rule  revision  and  EPA's  evaluation 
report  are  available  for  public 
inspection  at  EPA's  Region  IX  office 
during  normal  business  hours.  Copies  of 
the  submitted  rule  revisions  are  also 
available  for  inspection  at  the  following 
locations: 

Rulemaking  Office  (AIR-4),  Air 
Division,  U.S.  Environmental 
Protection  Agency.  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
•    94105. 

Environmental  Protection  Agency,  Air 
Docket  (6102),  401  "M"  Street,  S.W.. 
Washington,  D.C.  20460. 

California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  "L"  Street, 
Sacramento,  CA  95812. 

Monterey  Bay  Unified  Air  Pollution 
Control  District,  Rule  Development, 
24580  Silver  Cloud  Ct.,  Monterey.  CA 
93940-6536. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Steckel,  Rulemaking  Office 
(AIR-4),  Air  Division.  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901,  Telephone: 
(415)  744-1191. 
SUPPLEMBfTARY  INFORMATION: 

L  Applicability 

The  rule  being  approved  into  the 
CaUfomia  SIP  includes  MBUAPCD's 
Rule  431,  Emissions  from  Electric  Power 
Boilers.  This  rule  was  submitted  by  the 
California  Air  Resources  Board  (GARB) 
to  EPA  on  March  10,  1998. 

n.  Background 

On  November  15, 1990,  the  Clean  Air 
Act  Amendments  of  1990  (CAA  or  the 
Act)  were  enacted.  Public  Law  101-549, 
104  Stat.  2399,  codified  at  42  U.S.C. 
7401-7671q.  40  CFR  81.305  provides 
the  attainment  status  designations  for 
air  districts  in  California.  MBUAPCD  is 
listed  as  being  in  attainment  for  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  ozone,  NO2,  and  CO; 
therefore  stationary  sources  in  the  air 
district  are  not  subject  to  the  Reasonably 
Available  Control  Technology  (RACT) 
requirements  of  section  182(b)(2). 

On  March  10, 1998,  the  State  of 
California  submitted  to  EPA 
MBUAPCD's  Rule  431,  Emissions  from 
Electric  Power  Boilers  which  was 
amended  by  MBUAPCD  on  December 
17, 1997.  This  submitted  rule  was  found 
to  be  complete  on  May  21, 1998 
pursuant  to  EPA's  completeness  criteria 
that  are  set  forth  in  40  CFR  Part  51 
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Appendix  V  >  and  is  being  finalized  for 
approval  into  the  SIP.  By  today's 
document,  EPA  is  taking  direct  final 
action  to  approve  this  submittal.  This 
final  action  will  incorporate  this  rule 
into  the  Federally  approved  SIP. 

NOx  emissions  contribute  to  the 
production  of  ground  level  ozone  and 
smog.  MBUAPCD's  Rule  431  controls 
emissions  NOx  and  CO  from  electric 
power  boilers.  The  rule  was  adopted  as 
part  of  MBUAPCD's  effort  to  maintain 
attainment  of  the  National  Ambient  Air 
QuaUty  Standards  (NAAQS)  for  ozone 
and  CO.  The  following  is  EPA's 
evaluation  and  final  action  for  this  rule. 

m.  EPA  Evaliiatian  and  Actioa 

In  determining  the  approvability  of  a 
NOx  and  CO  rule,  EPA  must  evaluate 
the  rule  for  consistency  with  the 
requirements  of  the  CAA  and  EPA 
regulations,  as  found  in  section  110  and 
40  CFR  part  51  (Requirements  for 
Preparation,  Adoption  and  Submittal  of 
Implementation  Plans)  respectively.  The 
EPA  interpretation  of  these 
requirements,  which  forms  the  basis  for 
this  action,  appears  in  various  EPA 
poUcy  giiidance  documents.  Among 
these  provisions  is  the  requirement  that 
a  NOx  rule  must,  at  a  minimum,  provide 
for  the  implementation  of  RACT  for 
stationary  sources  of  NOx  emissions  in 
areas  designated  as  nonattainment  for 
ozone.  Since  MBUAPCD  is  in 
attainment  for  ozone,  RACT 
requirements  do  not  apply. 

While  MBUAPCD  is  in  attainment 
with  the  NO2.  CO,  and  ozone  NAAQS, 
the  emission  limits  and  enforceability 
elements  such  as  applicability,  test 
methods,  recordkeeping,  and 
compliance  determinations  are  still 
appropriate  as  part  of  the  MBUAPCD's 
ozone  attainment  plan.  Rule  431  is 
amended  from  the  previous  SIP 
approved  rule  to:  (1)  change  the 
applicability  from  utility  owner  to  non- 
utility  owner;  (2)  delete  provisions  that 
no  longer  apply  (i.e.,  for  old  units 
removed  from  service);  and  (3) 
incorporate  acid  rain  program 
requirements  for  continuous  emission 
monitoring  system  (CEMs).  A  more 
detailed  discussion  can  be  found  in  the 
Technical  Support  Document  (TSD)  for 
Rule  431,  dated  October  27.  1998. 

EPA  has  evaluated  the  submitted  rule 
and  has  determined  that  it  is  consistent 
with  the  CAA,  EPA  regulations  and  EPA 
policy.  Therefore.  MBUAPCD's  Rule 
431,  Emissions  from  Electric  Power 
Boilers,  is  being  approved  under  section 


■  EPA  adopted  the  completeness  criteria  on 
February  16, 1990  (55  FR  5824)  and.  pursuant  to 
section  1 10(k)(l](A)  of  the  CAA,  revised  the  criteria 
on  August  26. 1991  (56  FR  42216). 


110(k)(3)  of  the  CAA  as  meeting  the 
requirements  of  section  110(a),  section 
182(f)  and  the  NOx  Supplement  to  the 
General  Preamble. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements,  requirements. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  relevant  adverse  comments  be 
filed.  This  rule  will  be  efiiective  March 
1, 1999  without  further  notice  unless 
the  Agency  receives  adverse  comments 
by  February  1, 1999. 

If  the  EPA  received  such  comments, 
then  EPA  will  publish  a  document 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  rule.  Any  parties  interested  in 
commenting  on  this  rule  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
rule  will  be  effective  on  March  1, 1999 
and  no  further  action  will  be  taken  on 
the  proposed  rule. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866,  entitled  "Regulatory  Planning 
and  Review." 

B.  Executive  Order  12875 

Under  E.O.  12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded.  EPA  must  provide  to  the 
Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  state,  local,  and  tribal 


governments,  the  natiue  of  their 
concerns,  copies  of  written 
communications  fit)m  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  imfunded 
mandates." 

Today's  rule  does  not  create  a 
mandate  on  state,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

D.  Executive  Order  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  affects  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes. substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
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jther  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
ind  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affiect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  E.O.  13084  do  not  apply 
to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a.significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
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advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major"  rule  as  defined  by  5  U.S.C. 
804(2). 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  1, 1999. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide,  Ozone,  Reporting  and 
recordkeeping  requirements,  Volatile 
organic  compound. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  director  of 
the  Federal  Register  on  July  1, 1962. 


Dated:  December  4, 1998. 
Laura  Yoiliii, 
Acting  Regional  Administrator,  Region  IX. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 


Subpart  F — California 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)(2S4)(i)(G)(I)  to 
read  as  follows: 

§  52.220    Identification  of  plan. 

«        •        «         *         • 

(c)*  *  * 
(254)*   *   • 

(i)*  •  * 

(G)  Monterey  Bay  Unified  Air 
Pollution  Control  District. 

(I)  Rule  431,  adopted  on  December 
17. 1997. 

(PR  Doc.  98-34552  Filed  12-30-98;  8:45  am) 

BILLINQ  COOE  6660  SO  P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[CA-207-0088;  FRL;  6211-2] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision, 
Antelope  Valley  Air  Pollution  Control 
District 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  EPA  is  taking  direct  final 
action  on  a  revision  to  the  California 
State  Implementation  Plan.  This  action 
is  an  administrative  change  that  revises 
three  administrative  rules  in  the 
Antelope  Valley  Air  Pollution  Control 
District  (AVAPCD  or  District).  The 
intended  effect  of  approving  this  action 
is  to  federally  recognize  the  newly 
established  AVAPCD  and  to  notify  the 
public  that  the  AVAPCD  has  assumed 
all  air  pollution  control  responsibilities 
from  the  South  Coast  Air  Quality 
Management  District  in  the  Los  Angeles 
County  portion  of  the  Mojave  Desert  Air 
Basin  effective  July  1, 1997. 
DATES:  This  action  is  effective  on  March 
1, 1999  unless  adverse  or  critical 
comments  are  received  by  February  1, 
1999.  If  EPA  receives  such  comments. 
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then  it  will  publish  a  timely  withdrawal 
in  the  Federal  Register  informing  the 
public  that  this  rule  will  not  take  effect. 
ADDRESSES:  Copies  of  the  rule  revisions 
and  EPA's  evaluation  report  are 
available  for  public  inspection  at  EPA's 
Region  IX  ofBce  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  available  for  inspection  at 
the  following  locations: 
Rulemaking  Office  (AIR-4),  Air 

Division,  U.S.  Environmental 

Protection  Agency,  Region  IX,  75 

Hawthorne  Street,  San  Francisco,  CA 

94105 
Environmental  Protection  Agency,  Air 

Docket  (6102),  401  "M"  Street,  S.W., 

Washington,  D.C.  20460 
California  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section.  2020  "L"  Street, 

Sacramento,  CA  95814 
Antelope  Valley  Air  Pollution  Control 

District,  315  West  Pondera  Street. 

Suite  C.  Lancaster,  CA  93539-1409 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  G.  Allen,  Rulemaking  Office 
(AIR-4),  Air  Division.  U.S. 
Environmental  Protection  Agency, 
Region  IX.  75  Hawthorne  Street,  San 
Francisco,  CA  94105,  Telephone  (415- 
744-1189). 
SUPPLEMENTARY  INFORMATION: 

I.  Applicability 

The  rules  being  approved  into  the 
California  SIP  are:  AVAPCD  Rule  101. 
Title,  Rule  102,  Definition  of  Terms,  and 
Rule  103,  Definition  of  Geographical 
Areas,  submitted  on  March  10.  1998,  by 
the  California  Air  Resources  Board. 

II.  Background 

Portions  of  the  South  Coast  Air  Basin 
are  currently  nonattainment  for  ozone, 
particulate  matter,  and  other  national 
ambient  air  quality  standards  (40  CFR 
81.305).  As  a  result,  the  South  Coast 
AQMD  has  submitted  and  EPA  has 
approved  many  rules  to  fulfill  the 
requirements  for  nonattainment  areas 
described  in  section  110  and  elsewhere 
in  the  Clean  Air  Act. 

The  AVAPCD  assumed  all  air 
pollution  control  responsibilities  from 
the  South  Coast  Air  Quality 
Management  District  (SCAQMD)  in  the 
Los  Angeles  County  portion  of  the 
Mojave  Desert  Air  Basin  (previously  in 
a  portion  of  the  former  Southeast  Desert 
Air  Basin)  effective  July  1, 1997.  The 
AVAPCD  adopted  the  SCAQMD 
Rulebook  on  July  1, 1997  when  it 
assumed  the  air  pollution  control 
responsibilities  from  SCAQMD  in  the 
Antelope  Valley.  The  amendments 
reflect  Antelope  Valley's  air  quality 
designation  and  classification. 


This  document  addresses  EPA's 
direct-final  action  for  the  following 
AVAPCD  rules:  Rule  101,  Title;  Rule 
102,  Definition  of  Terms;  and  Rule  103, 
Definition  of  Geographical  Areas.  The 
amendments  to  Rules  101  and  102 
remove  references  to  the  SCAQMD  and 
Executive  Officer,  and  provide  certain 
cross-references  in  the  AVAPCD  Rule 
Book.  These  rules  were  adopted  by 
AVAPCD  on  August  19, 1997  and 
September  16, 1997,  and  submitted  by 
the  State  of  California  for  incorporation 
into  its  SIP  on  March  10, 1998.  These 
rules  were  found  to  be  complete  on  May 
21, 1998,  pursuant  to  EPA's 
completeness  criteria  that  are  set  forth 
in  40  CFR  part  51,  Appendix  V '  and  is 
being  finalized  for  approval  into  the  SIP. 
These  rules  were  originally  adopted  as 
part  of  efforts  to  achieve  the  National 
Ambient  Air  Quality  Standards 
(NAAQS)  for  ozone  and  in  response  to 
EPA's  SIP-Call  and  the  section 
182(a)(2)(A)  CAA  requirement.  The 
following  is  EPA's  evaluation  and  final 
action  for  these  rules. 

III.  EPA  Evaluation  and  Action 

In  determining  the  approvability  of  a 
rule.  EPA  must  evaluate  the  rule  for 
consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements 
appears  in  various  EPA  policy  guidance 
documents.^ 

EPA  has  previously  reviewed  many 
rules  from  AVAPCD's  predecessor 
agency,  SCAQMD,  and  incorporated 
them  into  the  federally  approved  SIP  for 
SCAQMD  pursuant  to  section  110(k)(3) 
of  the  CAA.  The  AVAPCD  recognizes 
that  all  SIP  revisions  submitted  by  its 
predecessor  agency  SCAQMD  and 
approved  by  the  United  States 
Environmental  Protection  Agency 
(USEPA)  prior  to  July  1, 1997,  remain  in 
effect  and  are  fully  enforceable  in  the 
AVAPCD  jurisdiction  until  USEPA 
approves  SIP  revisions  submitted  by 
AVAPCD  to  supersede  them. 


'  EPA  adopted  the  completeness  criteria  on 
February  16,  1990  (55  FR  5830)  and.  pursuant  to 
section  (110)(k)(l)  of  the  CAA,  revised  the  criteria 
on  August  26,  1991  (56  FR  42216). 

^  Among  other  things,  the  pre-amendment 
guidance  consists  of  those  portions  of  the  proposed 
post-1987  ozone  and  carbon  monoxide  policy  that 
concern  RACT,  52  FR  45044  (November  24. 1987). 
"Issues  Relating  to  VOC  Regulation  Cutpoints. 
Deficiencies,  and  Deviation,  Clarincation  to 
Appendix  D  of  November  24,  1987  Federal  Register 
Notice"  (Blue  Book)  (notice  of  availability  was 
published  in  the  Federal  Register  on  May  25, 1988): 
and  the  existing  control  technique  guidelines 
(CTGs). 


In  a  Resolution  dated  July  1. 1997,  the 
AVAPCD  Board  affirms  that  the  Rules 
and  Regulations  of  the  SCAQMD  will  be 
effective  in  the  AVAPCD  until  AVAPCD 
adopts  rules  and  regulations  that 
supercede  them. 

EPA  has  evaluated  the  submitted 
rules  and  has  determined  that  they  are 
consistent  with  the  CAA,  EPA 
regulations,  and  EPA  policy.  Therefore, 
AVAPCD  Rule  101,  Title;  Rule  102, 
Definition  of  Terms;  and  Rule  103, 
Definition  of  Geographical  Areas,  are 
being  approved  under  section  110(k)(3) 
of  the  CAA  as  meeting  the  requirements 
of  section  110(a)  and  part  D. 

EPA  is  pubhshing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  relevant  adverse  comments  be 
filed.  This  rule  will  be  effective  March 
1, 1999  withoul  further  notice  imless 
the  Agency  receives  relevant  adverse 
comments  by  February  1.  1999. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  document 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
the  rule.  Any  parties  interested  in 
commenting  on  the  rule  should  do  so  at 
this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
rule  will  be  effective  on  March  1, 1999, 
and  no  further  action  will  be  taken  on 
the  proposed  rule. 

rV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866.  entitled  "Regulatory  Planning 
and  Review." 

B.  Executive  Order  12875 

Under  E.O,  12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
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affected  state,  local,  and  tribal 
govenunents,  the  nature  of  their 
concerns,  copies  of  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
ofBcials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

Today's  rule  does  not  create  a 
mandate  on  state,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.0. 12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  beUeve  may  have  a 
disproportionate  effect  on  children.  U 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.0. 13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

D.  Executive  Order  13084 

Under  E.0. 13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  affects  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  commimities,  imless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  natiu« 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  Executive  Order 
13084  requires  EPA  to  develop  an 


effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  E.0. 13084  do  not  apply 
to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibiUty  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  imless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jiuisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I.  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  natiu«  of  the  Federal-State 
relationship  imder  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 


to  establish  a  plan  for  infcuming  and 
advising  any  small  governments  that 
may  be  significantly  or  imiquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  SlOO  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  bt)m  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  R^jster.  This  rule  is  not  a 
"major"  rule  as  defined  by  5  U.S.C. 
804(2). 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  1, 1999. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations,  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Phn  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1982. 
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Date:  December  4. 1998. 
Laura  Yoshii, 

Acting  Regional  Administrator,  EPA,  Region 
IX. 

Part  52,  chapter  I,  title  of  40  of  the 
Code  of  Federal  Regulations  is  amended, 
as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)(254)(i)(E)  to  read 
as  follows: 

§52.220    Identification  of  plan. 

*  •        •        •        * 

(c)  *  *  • 
(254)*   •   * 

(i)*   •   * 

(E)  Antelope  Valley  Air  Pollution 
Control  District. 

(1)  Resolution  No.  97-01  dated  July  1. 
1997. 

[2]  Rules  101  and  102  amended  on 
August  19, 1997  and  Rule  103  amended 
on  September  16, 1997. 

•  •        •        *        * 

(FR  Doc.  98-34698  Filed  12-30-98;  8:45  ami 

BILUNGCOOE  tSaO-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  141  and  143 

[WH-FRL-6212^] 

RIN2040-nAC77 

Withdrawal  of  the  National  Primary 
Drinking  Water  Regulations:  Analytical 
Mettiods  for  Regulated  Drinking  Water 
Contaminants;  Direct  Final  Rule 

AGENCY:  Enviroiunental  Protection 

Agency  (EPA). 

ACTION:  Withdrawal  of  direct  final  rule. 

summary:  Because  EPA  received 
adverse  comments,  we  are  withdrawing 
the  direct  final  rule  entitled  "National 
Primary  Drinking  Water  Regulations: 
Analytical  Methods  for  Regulated 
Drinking  Water  Contaminants".  We 
published  the  direct  final  rule  on 
September  3,  1998  (63  FR  47097- 
47114).  We  stated  in  the  direct  final  rule 
that  if  we  received  adverse  comment  by 
November  2, 1998,  we  would  publish  a 
timely  notice  of  withdrawal  in  the 
Federal  Register.  We  subsequently 
received  adverse  comments  on  the 
direct  final  rule.  We  will  address  those 
comments  in  a  subsequent  final  action 


based  on  the  parallel  proposal  also 
published  on  September  3, 1998  (63  FR 
47115).  We  will  not  institute  a  second 
comment  period  on  this  action. 

DATES:  As  of  December  31, 1998,  EPA 
withdraws  the  direct  final  rule 
published  at  63  FR  47097^7114  on 
September  3. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jitendra  Saxena,  Ph.D.,  Standards  and 
Risk  Management  Division,  Office  of 
Ground  Water  and  Drinking  Water  (MC- 
4607),  U.S.  Enviroiunental  Protection 
Agency,  401  M  Street,  SW,  Washington, 
D.C.  20460,  (202)  260-9579. 

SUPPLEMENTARY  INFORMATION:  EPA 
published  the  analytical  methods  direct 
final  and  companion  proposed  rule  on 
September  3, 1998.  The  rule  proposed 
the  use  of  93  analytical  methods  for 
measurement  of  chemical  and 
microbiological  contaminants  in 
drinking  water;  of  these  43  are  updated 
versions  of  American  Society  for  Testing 
and  Materials  (ASTM),  Standard 
Methods  for  Examination  of  Water  and 
Wastewater  (Standard  Methods  or  SM) 
and  Environmental  Protection  Agency 
(EPA)  methods,  and  50  are  ASTM  and 
SM  methods  with  minor  editorial  or 
nomenclature  changes.  EPA  proposed  to 
withdraw  earlier  versions  of  the  EPA 
methods  but  earlier  versions  of  ASTM 
and  SM  would  continue  to  be  approved. 
The  rule  also  provided  for  corrections  of 
method  citations  and  minor  correction 
or  clarification  changes  to  current 
regulations.  Additional  methods  for 
monitoring  secondary  drinking  water 
contaminants  were  recommended. 

The  companion  proposed  rule  (63  FR 
47115)  section  of  the  September  3, 1998, 
package  invited  comment  on  the 
substance  of  the  direct  final  rule  and 
stated  that  if  adverse  comments  were 
received  by  November  2, 1998,  the  rule 
would  not  become  effective  and  a  notice 
would  be  published  in  the  Federal 
Register  to  withdraw  the  direct  final 
rule  before  the  January  4, 1999,  effective 
date.  The  EPA  subsequently  received 
adverse  comments  on  the  final  rule. 

List  of  Subjects 

40  CFR  Part  141 

Environmental  protection.  Analytical 
methods.  Chemicals,  bicorporation  by 
reference,  Indians — lands, 
hitergovemmental  relations.  Radiation 
protection.  Reporting  and  record 
keeping  requirements,  Water  supply. 

40  CFR  Part  143 

Environmental  protection.  Analytical 
methods.  Chemicals,  Incorporation  by 
reference,  Indians — lands,  Water 
supply. 


Dated:  December  22, 1998. 
Carol  M.  Browner, 

Administrator. 

IFR  Doc.  98-34421  Filed  12-3&-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 

[Docket  No.  980804203-8406-01;  I.D. 
122298A] 

RIN  0648-nAK97 

Fisheries  of  the  Caribtiean,  GuH  of 
Mexico,  and  South  Atlantic;  Reef  Fish 
Fishery  of  ttie  Gulf  of  Mexico;  Red 
Snapper  Bag  Limit  Reduction 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Emergency  interim  rule;  request 

for  comments. 

SUMMARY:  This  emergency  interim  rule 
reduces  the  daily  bag  limit  for  red 
snapper  possessed  in  or  from  the 
exclusive  economic  zone  (EEZ)  of  the 
Gulf  of  Mexico  from  five  fish  to  four 
fish.  The  intended  effects  are  to  avoid 
angler  confusion  and  excessive  fishing 
mortality,  slow  the  rate  of  harvest, 
extend  the  recreational  fishing  season, 
and  help  ensure  that  more  of  the 
recreational  quota  is  available  during  a 
later  period  for  recreational  fishing.  This 
will  provide  for  better  management, 
minimize  the  potential  for  significant 
economic  losses  that  would  occur  with 
an  earlier  closiue  of  the  recreational 
fishery,  and  increase  social  and 
economic  benefits  derived  from  the 
available  recreational  quota. 
DATES:  This  rule  is  effective  January  1, 
1999,  through  June  29, 1999. 
ADDRESSES:  Conunents  on  this 
emergency  interim  rule  must  be  mailed 
to,  and  copies  of  dociunents  supporting 
this  action,  such  as  the  economic 
analysis  and  environmental  assessment, 
may  be  obtained  from,  the  Southeast 
Regional  Office,  NMFS,  9721  Executive 
Center  Drive  N.,  St.  Petersburg,  FL 
33702.  Requests  for  copies  of  a  minority 
report  submitted  by  seven  members  of 
the  Council  and/or  a  minority  report 
submitted  by  one  member  of  the 
Council  should  be  sent  to  the  Gulf  of 
Mexico  Fishery  Management  Council, 
Suite  1000.  3018  U.S.  Highway  301 
North,  Tampa,  FL  33619,  Phone:  813- 
228-2815;  Fax:  813-225-7015. 


V 
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OR  FURTHER  INFORMATION  CONTACT: 
tobert  Sadler,  727-570-5305. 

(UPPLBNENTARY  INFORMATION:  The  reef 
ish  fishery  of  the  Gulf  of  Mexico  is 
anaged  under  the  Fishery 

agement  Plan  for  the  Reef  Fish 
ources  of  the  Gulf  of  Mexico  (FMP). 
e  FMP  was  prepared  by  the  Gulf  of 
exico  Fishery  Management  Council 
Council)  and  is  implemented  under  the 
luthority  of  the  Magnuson-Stevens 
''ishery  Conservation  and  Management 
Vet  (Magnuson-Stevens  Act)  by 
1  egulations  at  50  CFR  part  622. 

Council  Reconunendations  for  Red 
I  tnapper  Management  Measures 

At  its  November  1998  meeting,  the 
I  ^oimcil  considered  a  NMFS  stock 
I  issessment  for  Gulf  of  Mexico  red 
:  napper  and  heard  substantial  testimony 
rem  charter  vessel  operators  and  a 
(  hamber  of  commerce  regarding  the 
1  leed  to  extend  the  recreational  red 
j  napper  fishing  season  as  late  into  the 
(alendar  year  as  practicable.  The 
Coimcil  requested  an  emergency  rule  to 
'elay  opening  the  1999  red  snapper 
ational  fishery  in  the  Gulf  of 
exico  EEZ  from  January  1  until  March 
;  to  implement  bag  limits  of  zero  fish 
r  captain  and  crew  of  for-hire  vessels 
d  four  fish  for  other  persons  not 
shing  imder  the  commercial  quota 
ational  bag  limit);  and  to 
plement  a  minimum  size  limit  of  14 
dies  (35.6.  cm),  total  length,  for 
rsons  fishing  imder  the  recreational  or 
immercial  quotas  for  red  snapper  tn 
e  EEZ.  The  Council  also  voted  to 
iiclude  those  measures,  as  well  as  a 
<  hange  in  the  timing  of  the  fall 
( ommercial  season,  in  a  regulatory 
i  mendment  to  be  implemented  through 
I  framework  notice  and  comment 
I  ulemaking  procedure  of  the  FMP. 

I  (eduction  of  the  Recreational  Bag  Limit 

This  emergency  rule  to  reduce  the 
^Bcreational  bag  limit  to  four  fish  per 
ferson  would  reduce  angler  confusion, 
i  icrease  the  number  of  fishing  trips  on 
\  irhich  red  snapper  would  be  harvested, 
I  nd  extend  the  length  of  the  open 
I  sason.  Without  this  emergency  action, 
I  le  recreational  fishery  would  open  on 
uary  1, 1999,  with  a  5-fish  bag  limit. 
NMFS  approves  and  implements  the 
uncil's  regulatory  amendment  after 
uary  1,  the  5-fish  bag  Umit  would  be 
uced  to  foiu  fish  part  way  through 
e  season.  This  mid-season  change 
uld  create  confusion  in  the  fishery 
d  lead  to  fishing  mortality  in  excess 
f  the  4-fish  bag  limit  by  fishermen 
aware  of  the  bag  limit  reduction. 
Implementation  of  this  emergency 
interim  rule  would  avoid  that  confusion 


and  provide  for  consistent  catch  limits 
during  the  open  season. 

In  addition,  if  the  recreational  red 
snapper  season  were  to  open  on  January 
1  with  a  5-fish  bag  limit  and  a  15-inch 
(38.1  cm)  minimum  size  limit  for  the 
entire  season,  preliminary  projections 
suggest  that  approximately  391,000  red 
snapper  angler  trips  could  be  taken  to 
harvest  red  snapper.  Approximately 
244,000  of  those  trips  are  for-hire  angler 
trips.  Under  this  scenario,  the  season  is 
projected  to  close  on  August  17, 1999. 
However,  a  January  1  opening  with  a 
15-inch  (38.1  cm)  minimum  size  limit 
and  a  4— fish  bag  limit  is  expected  to 
allow  441,000  angler  trips  to  harvest  red 
snapper,  of  which  275,000  (62  percent) 
are  for-hire  trips.  This  4-fish  bag  limit 
scenario  is  projected  to  extend  the  1999 
season  through  September  10. 
Compared  to  a  5-fish  bag  limit  for  all  of 
1999,  the  expected  benefits  of  a  4-fish 
bag  limit  are  an  additional  23  fishing 
days  and  50,000  red  snapper  harvest 
angler  trips  across  all  modes,  including 
a  gain  of  31,000  for-hire  trips  on  which 
red  snapper  are  harvested. 

A  minority  report  signed  by  seven 
Council  members  suggested  that  the  4- 
fish  bag  limit  would  not  need  to  be 
implemented  by  emergency  rule  if  the 
season  opening  date  were  delayed  until 
March  1.  However,  because  neither  the 
minority  report  si^ed  by  seven  Council 
members  nor  the  minority  report  signed 
by  one  Council  member  provided 
substantive  objections  to 
implementation  of  a  4— fish  bag  Umit 
through  an  emergency  rule,  and  because 
of  the  benefits  of  the  reduced  bag  limit, 
NMFS  is  issuing  this  emergency  rule. 

Analjrsis  of  Other  Council- 
Recommended  Measures 

The  Coimcil  requested  emergency 
implementation  of  a  delay  of  the 
recreational  season  opening  date  from 
January  1  to  March  1.  Subsequent 
analyses  by  NMFS  indicated  a  net  loss 
in  the  niunber  of  in-season  trips 
catching  red  snapper  if  the  season 
opening  date  were  delayed  until  March 
1.  NMFS  considered  a  minority  report 
signed  by  seven  Council  members  that 
recommended  emergency 
implementation  of  only  the  season 
delay.  However,  NMFS  found  the  report 
did  not  provide  sufficient  information  to 
warrant  implementation  of  the  delay  by 
an  emergency  rule.  In  light  of  a  potential 
loss  in  the  number  of  trips  harvesting 
red  snapper,  NMFS  considers  the  value 
of  providing  the  public  the  opportimity 
to  comment  on  a  season  delay 
outweighs  the  value  of  implementing 
this  measure  through  an  emergency 
rule. 


NMFS  also  considered  two  minority 
reports  addressing  the  Council's  request 
to  implement  by  emergency  rule  the  14- 
inch  minimum  size  limit  to  reduce 
bycatch  mortality  and  a  zero-fish  bag 
limit  for  captain  and  crew  of  for-hire 
vessels.  The  minority  report  signed  by 
seven  Council  members  objected  to  the 
14-inch  minimum  size  limit  based  on 
their  concerns  about  its  biological 
impact,  and  to  the  zero-fish  bag  limit 
based  on  their  concerns  about  a 
differential  impact  on  captain  and  crew 
of  for-hire  vessels  as  opposed  to  other 
vessels.  One  Council  member  submitted 
a  separate  minority  report  objecting  to 
the  zero  bag  limit  for  captain  and  crew 
of  for-hire  reef  fish  vessels  in  both  the 
regulatory  amendment  and  emergency 
rule  request  because  of  concerns  about 
the  equity  of  such  a  measure.  In  light  of 
the  controversy  over  these  measures, 
NMFS  determined  that  the  value  of 
additional  public  comment  on  a  zero 
bag  limit  and  14-inch  (35.6  cm) 
minimum  size  limit  outweighs  any 
benefits  of  their  implementation 
through  an  emergency  rule.  NMFS  will 
further  consider  the  minority  reports 
prior  to  taking  agency  action  on  these 
measures  under  the  Council's  regulatory 
amendment. 

Criteria  for  Issuing  an  Emergency  Rule 

This  emergency  interim  rule  meets 
NMFS  policy  guidelines  for  the  use  of 
emergency  rules  (62  FR  44421,  August 
21, 1997),  because  the  emergency 
situation:  Results  from  recent, 
imforeseen  events,  or  recently 
discovered  circumstances:  presents  a 
serious  management  problem;  and 
realizes  immediate  benefits  from  the 
emergency  rule  that  outweigh  the  value 
of  prior  notice,  opportunity  for  public 
comment,  and  deliberative 
consideration  expected  under  the 
normal  rulemaking  process.  CompUance 
with  the  NMFS  policy  guidelines  is 
discussed  here. 

Recent.  Unforeseen  Events  or  RecentJy 
Discovered  Circumstances 

The  Council  was  unable  to  propose 
red  snapper  management  measures 
before  its  November  9-12, 1998. 
meeting  due  to  the  lack  of  a  complete 
red  snapper  stock  assessment.  The  red 
snapper  stock  assessment  utilizes  data 
obtained  from  state  fishery  management 
agencies  and  NMFS.  This  year  those 
data  and  analyses  were  made  available 
later  than  usual.  The  FMP's  framework 
procedure  for  making  changes  to  fishery 
management  measures  requires  review 
of  the  stock  assessment  prior  to  the 
Council's  recommendation  of  such 
changes.  The  late  availability  of  the 
stock  assessment  information  was  an 
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unforeseen  circumstance  that  precluded 
earlier  action  by  the  Council  and  NMFS. 

Moreover,  insufficient  time  exists  to 
process  the  Council's  regulatory 
amendment  and  to  implement  the 
decreased  bag  limit  through  proposed 
and  final  rules  in  time  for  the  January 
1  fishery  opening.  These  unavoidable 
circiunstances  indicate  the  need  for  an 
emergency  interim  rule  to  implement  a 
4-fish  bag  limit  in  time  for  the  January 
1  opening. 

Serious  Management  Pmblems  in  the 
Fishery 

Without  emergency  action  in  time  for 
the  1999  season,  the  recreational  fishery 
would  automatically  open  with  a  5-fish 
bag  limit  per  person  that  differs  from  the 
Coxmcil's  bag  limit  recommendations. 
Allowing  the  fishery  to  open  with  a  5- 
fish  bag  hmit  starting  January  1, 1999, 
and  subsequently  changing  to  4-fish  per 
perse  n  bag  limit,  assuming  NMFS' 
approval  of  the  Council's  regulatory 
amendment,  could  seriously  erode 
public  confidence  in  red  snapper 
management  and  create  confusion  in  the 
fishery.  Such  confusion  could  lead  to 
increased  fishing  mortality  through 
harvest  in  excess  of  the  4-fish  bag  limit 
following  implementation  of  that 
measure  under  the  Council's  regulatory 
amendment.  While  these  factors  cannot 
be  quantified,  they  are  of  significant 
concern  to  NMFS. 

In  iddition,  under  a  January  1 
opening  and  a  5-fish  bag  limit  and  a  15- 
inch  (38.1-cm)  minimum  size  limit 
through  the  entire  season,  the  1999 
recreational  red  snapper  fishery  will 
close  on  August  17  and  allow 
approximately  391,000  red  snapper 
angler  trips,  of  which  approximately 
244,000  are  for-hire  angler  trips  to 
harvest  red  snapper.  The  resulting 
economic  impacts,  when  combined  with 
angler  confusion  and  associated 
disruption,  would  constitute  serious 
management  problems  in  the  fishery  if 
this  emergency  interim  rule  is  not 
implemented. 

NMFS  has  projected  that  a  4-fish  bag 
limit,  as  provided  by  this  rule,  will 
allow  approximately  23  additional 
fishing  days,  with  a  projected  closure  on 
September  10,  and  allow  a  total  of 
441,000  angler  trips.  Of  those  trips, 
275,000  (62  percent)  are  for-hire  angler 
trips  to  harvest  red  snapper.  This 
information  indicates  that  management 
problems  associated  with  the  shorter 
season  would  be  avoided  imder  the 
emergency  interim  rule. 

Immediate  Benefits 

Public  comment  to  the  Council 
indicated  that  slowing  the  rate  of 
harvest  through  a  4-fish  bag  limit 


emergency  interim  rule  would  avoid 
angler  Confusion  and  optimize  overall 
benefits  to  the  fishery  starting  January  1, 
1999.  Without  a  4-fish  bag  hmit 
emergency  interim  rule,  the  recreational 
fishery  would  open  with  a  bag  limit  that 
differs  from  the  Council's 
recommendations.  Agency  experience 
demonstrates  that  substantial  user  group 
confusion  results  irom  adjusting 
management  measures  during  the 
fishing  year.  This  confusion,  combined 
with  the  negative  impacts  of  the 
shortened  season,  would  disrupt  the 
fishery.  Timely  implementation  of  the 
4-fish  bag  limit  under  this  emergency 
interim  rule  will  prevent  confusion  and 
the  associated  disruptive  effects. 

In  addition,  a  January  1  opening  with 
a  15-inch  (38.1-cm)  minimum  size 
Umit  and  5-fish  bag  limit  would  result 
in  a  projected  seasonal  closure  of 
August  17.  This  scenario  would  not 
provide  economic  and  social  benefits  to 
the  fishery  associated  with  a  September 
10  closure  projected  with  a  4-fish  bag 
Umit.  Implementation  of  this  emergency 
interim  rule  would  provide  those 
benefits  to  the  fishery  and,  as  previously 
discussed,  avoid  angler  confusion 
regarding  bag  limits.  Moreover,  this  rule 
provides  the  opportimity  for  additional 
public  comment. 

NMFS  concludes  that  the  timely 
regulatory  action  provided  by  this 
emergency  interim  rule  is  critical  to 
avoiding  unnecessary  adverse  economic 
and  social  impacts  on  participants  and 
fishing  communities  dependent  on  the 
red  snapper  recreational  fishery  in  the 
Gulf  of  Mexico.  NMFS  issues  this 
emergency  interim  rule,  effective  for  an 
initial  180  days,  as  authorized  by 
section  305(c)  of  the  Magnuson-Stevens 
Act. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA),  has  determined 
that  this  emergency  interim  rule  is 
necessary  to  minimize  significant 
adverse  social  and  economic  impacts 
that  would  occiu-  with  an  earlier  closure 
of  the  red  snapper  recreational  fishery 
and  to  increase  the  socio-econdmic 
benefits  associated  with  the  recreational 
quota.  The  AA  has  also  determined  that 
this  rule  is  consistent  with  the 
Magnuson-Stevens  Act  and  other 
appUcable  laws. 

'This  emergency  interim  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

NMFS  prepared  an  economic 
evaluation  of  the  regulatory  impacts 
associated  with  this  emergency  interim 
rule  that  is  summarized  as  follows.  The 
major  effects  of  the  emergency  interim 
rule  are  the  generation  of  non- 


quantifiable  positive  economic  benefits, 
compared  to  the  status  quo,  that  should 
accrue  because  of  consistency  of  bag 
limit  measures  throughout  the  year  and 
a  lengthening  of  the  recreational 
fishery's  open  season  by  approximately 
23  days.  The  seasonal  extension  will 
allow  50,000  additional  red  snapper 
angler  trips  to  harvest  red  snapper, 
including  31,000  for-hire  trips.  This 
translates  into  a  13-percent  Increase  in 
total  red  snapper  angler  trips  for  the 
year.  The  economic  consequences  of  the 
emergency  interim  rule  can  be 
summarized  as  ranging  from  a  small  to 
a  significant  increase  in  economic 
benefits  for  the  recreational  red  snapper 
fishery. 

The  emergency  interim  rule  does  not 
create  additional  reporting, 
recordkeeping  or  other  compliance 
requirements.  Accordingly,  there  are  no 
cost  increases  that  can  be  ascribed  to 
compliance  requirements. 

Copies  of  the  economic  evaluation  are 
available  (see  ADDRESSES). 

If  action  were  not  taken  to  reduce  the 
red  snapper  daily  bag  limit  from  five  to 
four  fish,  the  recreational  fishery  would 
be  expected  to  close  earlier  in  the 
fishing  season  and  at  a  time  that  would 
forfeit  some  of  the  prime  red  snapper 
recreational  fishing  opportunities.  This 
would  result  in  unnecessary  adverse 
impacts  on  those  entities  dependent  on 
the  red  snapper  recreational  fishery, 
including  the  associated  fishing 
communities.  Reduction  of  the  bag  limit 
at  the  beginning  of  1999  is  expected  to 
avoid  angler  confusion,  slow  the  rate  of 
harvest,  extend  the  fishing  season,  and 
allow  recreational  fishers  to  harvest  the 
available  quota  during  the  period, 
which  should  increase  optimal  social 
and  economic  benefits  for  the  year. 
Accordingly,  under  authority  set  forth  at 
5  U.S.C.  553(b)(B),  the  AA  finds  that 
these  reasons  constitute  good  cause  to 
waive  the  requirement  to  provide  prior 
notice  and  the  opportunity  for  prior 
public  comment,  as  such  procedures 
would  be  contrary  to  the  public  interest. 
For  these  same  reasons,  under  5  U.S.C. 
553(d)(3),  the  AA  finds  for  good  cause 
that  a  delay  in  the  effective  date  of  this 
rule,  beyond  January  1, 1999,  would  be 
contrary  to  the  public  interest. 
Because  prior  notice  and  an 
opportimity  for  public  comment  are  not 
required  to  be  provided  for  this  rule  by 
5  U.S.C.  553  or  any  other  law,  the 
analytical  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  are  inapplicable. 

List  of  Subjects  in  50  CFR  Part  622 

Fisheries,  Fishing,  Puerto  Rico, 
Reporting  and  recordkeeping 
requirements.  Virgin  Islands. 
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Dated:  December  24, 1998. 

.  Andrew  A.  Rosenberg, 

^puty  Assistant  Administrator  for  Fisheries, 
.  National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
ireamble,  50  CFR  part  622  is  amended 
i  s  follows: 

>ART  622— FISHERIES  OF  THE 
I  CARIBBEAN.  GULF,  AND  SOUTH 
ikTLANTIC 

1.  The  authority  citation  for  part  622 
4ontinues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  622.34,  paragraph  (1)  is 

i  uspended  and  paragraph  (m)  is  added 
tp  read  as  follows: 

622.34    Gulf  EEZ  seasonal  and/or  area 
I  iosures. 


(m)  Closures  of  the  commercial 
I  sheryfor  red  snapper.  The  commercial 
f  shery  for  red  snapper  in  or  from  the 
[  rulf  EEZ  is  closed  from  January  1  to 
t  oon  on  February  1  and  thereafter  from 
r  oon  on  the  15th  of  each  month  to  noon 
c  n  the  first  of  each  succeeding  month. 
t  i\\  times  are  local  times.  During  these 
c  losed  periods,  the  possession  of  red 
s  napper  in  or  from  Oie  Gulf  EEZ  and  in 
t  le  Gulf  on  board  a  vessel  for  which  a 
:  ommercial  permit  for  Gulf  reef  fish  has 
:  een  issued,  as  required  under 
§  622.4(a)(2)(v),  regardless  of  where 
siich  red  snapper  were  harvested,  is 

mited  to  the  bag  and  possession  limits, 
^  specified  in  §622.39(b){l)(vi)  and 

))(2),  respectively,  and  such  red 
}  lapper  are  subject  to  the  prohibition  on 
ale  or  purchase  of  red  snapper 
lossessed  under  the  bag  limit,  as 
t  )ecified  in  §  622.45(c)(1).  However, 
i  hen  the  recreational  quota  for  red 
>  lapper  has  been  reached  and  the  bag 
I  id  possession  limit  has  been  reduced 
(>  zero,  such  possession  during  a  closed 
]|eriod  is  zero. 

3.  In  §622.39,  paragraph  (b)(l)(iii)  is 
liispended  and  paragraph  (b)(l)(vi)  is 
i  I  Ided  to  read  as  follows: 

)|b22.39    Bag  and  possession  limits. 

*  •        *        * 

(b)  *  *  * 
(1)  *  *  * 

(vi)  Red  snapper— 4. 

•  *        *        • 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  981014259-8312-02;  I.D. 
101498B] 

RIN  0648^L74 

Fisheries  of  the  Northeastern  United 
States;  Summer  Flounder,  Scup,  and 
Black  Sea  Bass  Fisheries 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

action:  Final  rule  and  final 
specifications  for  the  1999  summer 
flounder,  scup,  and  black  sea  bass 
fisheries. 

SUMMARY:  NMFS  issues  the  final 
specifications  for  the  1999  summer 
flounder,  scup,  and  black  sea  bass 
fisheries.  The  intent  of  this  document  is 
to  comply  with  implementing 
regulations  for  the  Fishery  Management 
Plan  for  the  Summer  Flounder,  Scup, 
and  Black  Sea  Bass  Fisheries  (FMP)  that 
require  NMFS  to  publish  measures  for 
the  upcoming  year  that  will  prevent 
overfishing  of  these  fisheries.  The 
annual  specifications  for  the  scup 
fishery  include  a  provision  to  reduce  the 
minimum  mesh  threshold  that  would  be 
more  restrictive  than  the  current  mesh 
provision. 

DATES:  The  revision  of  §  648.123(a)(1)  is 
effective  February  1, 1999.  The  1999 
final  specifications  are  effective  January 
1, 1999,  through  December  31. 1999. 
ADDRESSES:  Copies  of  the 
Environmental  Assessment  (EA)/ 
Regulatory  Impact  Review  (RIR)/Final 
Regulatory  Flexibility  Analysis  (FRFA) 
are  available  from:  Jon  C.  Rittgers, 
Acting  Regional  Administrator. 
Northeast  Region.  NMFS.  One 
Blackburn  Drive.  Gloucester.  MA 
01930-2298. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  M.  Grim.  Fisheries  Management 
Specialist.  (978)  281-9326. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  FMP  was  developed  jointly  by 
the  Atlantic  States  Marine  Fisheries 
Commission  (Commission)  and  the  Mid- 
Atlantic  Fishery  Management  Council 
(Council)  in  consultation  with  the  New 
England  and  South  Atlantic  Fishery 
Management  Councils.  The  management 
units  specified  in  the  FMP  include 
summer  flounder  (Paralichthys 
dentatus]  in  U.S.  waters  of  the  Atlantic 


Ocean  from  the  southern  border  of 
North  Carolina  northward  to  the  U.S./ 
Canada  border,  and  scup  (Stenotomus 
chrysops]  and  black  sea  bass 
{Centopristis  striata)  in  U.S.  water  of  the 
Atlantic  Ocean  from  35''13.3'  N.  latitude 
(the  latitude  of  Cape  Hatteras  Light.  NC) 
northward  to  the  U.S./Canada  border. 
Implementing  regulations  for  these 
fisheries  are  found  at  50  CFR  part  648, 
subparts  A,  G  (summer  flounder).  H 
(scup).  and  I  (black  sea  bass). 

Pursuant  to  §§648.100  (summer 
flounder).  648.120  (scup).  and  648.140 
(black  sea  bass),  the  Regional 
Administrator,  Northeast  Region, 
NMFS,  implements  measures  for  the 
fishing  year  to  ensure  achievement  of 
the  target  fishing  mortality  (F)  or 
exploitation  rate  for  each  fishery,  as 
specified  in  the  FMP.  The  FMP  for 
summer  flounder  established  a  target  F 
equal  to  that  which  results  in  the 
maximum  yield  per  recruit  (Fm«).  That 
target  F  for  summer  flounder  in  1999  is 
0.24;  the  target  exploitation  rate  for  scup 
in  1999  is  47  percent,  the  rate  associated 
with  an  F  of  0.72.  For  black  sea  bass,  the 
FMP  specifies  a  target  exploitation  rate 
for  1999  of  48  percent,  the  rate 
associated  with  an  F  of  0.73.  The 
management  measures  are  summarized 
below  by  species.  Detailed  background 
information  regarding  the  development 
of  this  rule  was  provided  in  the 
proposed  specifications  for  the  1999 
summer  flounder,  scup.  and  black  sea 
bass  fisheries  (63  FR  56135.  October  21. 
1998)  and  is  not  repeated  here.  NMFS 
will  publish  in  the  Federal  Register  at 
a  later  date  the  1999  recreational 
management  measures  for  the  summer 
flounder,  scup,  and  black  sea  bass 
fisheries. 

Summer  Flounder 

The  FMP  for  summer  flounder 
established  a  target  fishing  mortality  (F) 
equal  to  that  which  results  in  the 
maximum  yield  per  recruit  (Fm„).  For 
1999,  this  target  level  of  F  is  equal  to 
0.24.  This  target  will  be  attained 
through  the  specification  of  a  quota 
equivalent  to  a  total  allowable  landings 
level  (TAL),  allocated  to  the  commercial 
(60  percent)  and  the  recreational  (40 
percent)  sectors. 

A  stock  assessment  was  not 
conducted  for  summer  flounder  in  1998. 
However,  projection  results  based  on 
the  25th  Stock  Assessment  Workshop 
and  1997  survey  indices  and  catch  data 
indicated  that  a  TAL  of  14.97  million  lb 
(6.79  million  kg)  has  a  50-percent 
Prol>ability  of  attaining  the  target  F  for 
1999.  This  projection  was  the  basis  of 
the  Monitoring  Comminee 
recommendation  for  a  TAL  of  14.97 
million  lb  (6.79  milUon  kg).  Despite  this 
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recommendation,  the  Council  and 
Commission  recommended  to  NMFS  a 
TAL  of  20.20  million  lb  {9.16  milHon 
kg).  After  review  of  the  Council's  and 
Commission's  recommendation,  NMFS 
found  it  to  be  unnecessarily  risk  prone 
because  the  recommended  TAL  had 
only  a  3-percent  probability  of  achieving 
the  target  F.  Because  of  these  concerns, 
NMFS  proposed  a  TAL  of  18.52  million 
lb  (8.40  million  kg),  which  has  an  18- 
percent  probability  of  achieving  the 
target  F  (it  should  be  noted  that  this 
probability  may  decrease  given  recent 
increased  projections  of  recreational 
landings).  To  improve  the  probability  of 
achieving  the  target,  additional 
measures  were  recommended  to  reduce 
the  level  of  incidental  catch. 

This  rule  will  implement  the 
following  summer  flounder  measures 
for  1999:  (1)  A  TAL  of  18.52  million  lb 
(8.40  million  kg);  (2)  a  coastwide 
commercial  quota  of  11.11  million  lb 
(5.039  million  kg);  and  (3)  a  coastwide 
recreational  harvest  limit  of  7.41  million 
lb  (3.361  million  kg). 


While  this  TAL  is  the  same  level 
specified  in  1998,  NMFS  recommends 
that  the  states  implement  two  additional 
measures  that  will  address  discards  in 
this  fishery  and  further  reduce  the 
overall  mortality.  First,  states  should  set 
the  directed  commercial  fishery  TAL  to 
be  equal  to  the  commercial  share  (60 
percent)  of  the  Monitoring  Committee's 
TAL  recommendation  of  a  14.97  million 
lb  (6.79  million  kg)  TAL,  or  8.98  million 
lb  (4.07  million  kg).  Fifteen  percent  of 
this  allocation  (1.51  million  lb)  should 
be  set  aside  as  an  incidental  catch 
allocation.  This  would  result  in  a 
coastwide  directed  fishery  of  7.47 
million  lb  (3.39  million  kg).  Second,  the 
states  should  allocate  the  poundage 
associated  with  the  difference  between 
the  commercial  share  (8.98  million  lb, 
4.07  million  kg)  of  the  14.97  million  lb 
(6.79  million  kg)  TAL  and  the 
commercial  share  (11.11  miUion  lb,  5.04 
million  kg)  of  the  18.52  million  lb  (8.40 
million  kg)  TAL  that  is  2.13  million  lb 
(0.97  million  kg)  to  the  incidental  catch 
allocation.  This  would  result  in  a 


coastwide  incidental  catch  allocation  of 
3.6  million  lb  (1.63  million  kg),  or  32.7 
percent  of  the  total  commercial  TAL 
being  set  aside  for  incidental  catch.  As 
was  proposed  by  the  Council  and 
Commission  at  the  joint  meeting  held  in 
August  1998,  state  incidental  catch 
measures  would  specify  (1)  that  the 
states  must  allocate  a  portion  of  the 
commercial  quota  to  incidental  catch 
resources  and  (2)  that  summer  flounder 
caught  incidentally  may  not  exceed  10 
percent  by  weight  of  all  other  species  at 
the  end  of  the  trip.  At  the  time  the 
Council  and  Commission  made  their 
recommendation,  it  appeared  the 
measures  were  Commission-compliance 
criteria.  Since  that  time,  the 
Commission  has  made  these  measures 
voluntary. 

The  commercial  quotas  by  state  for 
1999  are  presented  in  Table  1;  the  total 
quotas  are  divided  into  the 
recommended  allocation  between 
directed  fishing  and  incidental  catch  for 
purposes  of  illustration: 


Table  1.— 1999  State  Commercial  Quotas 

Percent  share 

Directed 

Incidental  catch 

Total 

State 

Lb 

KG' 

Lb 

KG' 

Lb 

KG' 

ME  

NH  

MA  

Rl  

CT 

NY  

0.04756 
0.00046 
6.82046 

15.68298 
2.25708 
7.64699 

16.72499 
0.01779 
2.03910 

21.31676 

27.44584 

3.552 

34 

509.427 

1.171.379 

168,584 

571.162 

1.249.207 

133 

152.303 

1,592,172 

2,049.959 

1,611 

15 

231,072 

53.133 

76,468 

259,075 

566.630 

603 

69.083 

722.197 

929,846 

1.733 

17 

248.414 

571.204 

82.207 

278.518 

608.156 

648 

74.268 

775.397 

998,630 

786 

8 

112.678 

259,094 

37,288 

126,334 

275,855 

294 

33,687 

351,714 

425,970 

5,285 

51 

757.842 

1.741,583 

250,791 

849,680 

1.858.363 

1,977 

226,570 

2,368,569 

3.049.589 

2.397 
23 
343,751 
789.968 
113.757 
385.408 

NJ  

DE 

MD  

VA     

842.939 

897 

102.770 

1,074,365 

NC 

1,383,270 

Total  

100.00000 

7,468,107 

3.387.476 

3,642,191 

1,652,070 

11.111.191 

5,039,951 

'  Kilograms  are  as  converted  from  pounds  and  do  not  add  to  the  converted  total  due  to  rounding. 


Scup 

The  most  recent  assessment  for  scup, 
completed  as  part  of  the  27th  Stock 
Assessment  Workshop  (SAW-27), 
indicated  that  scup  are  over-exploited 
and  at  a  low  biomass  level.  SAVV-27  did 
not  recommend  a  total  allowable  catch 
(TAC)  for  1999.  but  it  did  recommend 
that  the  "1999  TAC  be  less  than  the 
1998  TAC  to  at  least  remain  on  the 
current  fishing  mortality  reduction 
schedule."  A  relative  exploitation  index 
based  on  landings  and  the  Northeast 
Fisheries  Science  Center  (NEFSC) 
Spring  Survey  (spawning  stock  biomass 
3  year  average)  was  developed  by 
Council  staff  to  assess  current  levels  of 
mortality  and  to  determine  the  level  of 
landings  that  would  follow  the  SAW-27 
advice.  Based  on  this  index,  F  in  1997 


was  estimated  at  1.8  (an  exploitation 
rate  of  78  percent).  Therefore,  a  40- 
percent  reduction  from  1997 
exploitation  rates  is  needed  to  remain 
on  the  current  mortality  reduction 
schedule. 

To  achieve  this  goal,  this  rule  will 
implement  the  following  measures 
recommended  by  the  Council  and 
Commission  for  scup  in  1999:  (1)  A  total 
allowable  catch  (TAC)  of  5.92  million  lb 
(2.69  million  kg);  (2)  a  commercial  TAC 
of  4.61  million  lb  (2.09  million  kg);  (3) 
a  commercial  discard  estimate  of  2.09 
million  lb  (0.95  million  kg);  (4)  a 
commercial  quota  of  2.53  million  lb 
(1.15  million  kg);  (5)  a  recreational  TAC 
of  1.30  million  lb  (0.59  million  kg);  (6) 
a  recreational  discard  estimate  of  0.065 
miiUon  lb  (0.003  million  kg);  and  (7)  a 


recreational  harvest  limit  of  1.24  million 
lb  (0.562  million  kg).  To  achieve  the 
commercial  quotas,  the  trip  Hmits  will 
be  12,000  lb  (5.443  kg).  They  will  drop 
to  1,000  lb  (453.6  kg)  for  Winter  I 
(January-March),  after  85  percent  of  the 
quota  for  that  period  is  harvested  and  to 
4,000  lb  (1814.4  kg)  for  Winter  II 
(November-December). 

Further,  this  rule  also  implements  a 
200-lb  (90.7-kg)  and  100-lb  (45.4-kg) 
seasonal  (winter/summer)  threshold  for 
minimum  mesh  size.  Specifically, 
fishers  must  use  4.5-inch  mesh  in  the 
codend  when  200  lb  (90.7  kg)  and  100 
lb  (45.5  kg)  of  scup  are  on  board  during 
the  winter  (November-March)  or 
summer  (April-October),  respectively. 
This  minimum  mesh  threshold  will 
allow  the  landing  of  the  incidental  catch 
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'legal-sized  scup  harvested  in  small 
mesh  fisheries,  up  to  the  seasonal 
threshold  amount.  At  the  same  time,  the 
reaction  in  the  threshold  level  from 
Ifloa  will  address  concerns  that  the 
threshold  was  sufficiently  high  to 


encourage  the  use  of  small  mesh  to 
target  scup,  causing  discard  of 
undersized  scup  retained  in  the  small 
mesh.  Some  incidental  catch  allowance 
is  necessary  in  order  that  fish  that  might 
otherwise  be  discarded  dead  would 


instead  be  landed  and  appUed  to  the 
commercial  quota,  increasing  the 
probability  that  the  target  exploitation 
rate  will  be  met. 

The  quota  and  period  allocations  are 
shown  in  Table  2: 


Table  2.— Percent  Allocations  of  Commercial  Scup  Quota 


Period 


Winter  I  . 
Surnmer 
Winter  II 


Total 


Percent 


45.11 
38.95 
15.94 


100.00 


Total  allowable  catch,  in  pounds. 
Discard  estimates,  in  pounds. 
^  Kilograms  are  as  converted  from  pounds. 


j  tck  Sea  Bass 

■  "he  FMP  specifies  a  target 
er  iloitation  rate  of  48  ]>ercent  for  1999, 
ec  livalent  to  an  F  of  0.73.  This  target  is 
to  )e  attained  through  specification  of  a 
T  \  L  level  that  is  allocated  49  percent  to 
tk  j  commercial  fishery  and  51  percent 
tq  ^le  recreational  fishery.  The 
commercial  quota  is  specified  on  a 
C09stwide  basis  by  quarter.  The  most 
rejdent  assessment  on  black  sea  bass, 
cdiipleted  in  June  1998  (SAW-27), 
in  ( icates  that  black  sea  bass  are  over- 


TAC 


2,063,630 

1,799,100 

736.569 


4,619,000 


Discards^ 


940,543 

812,108 

332.7,349 


2,085,000 


Quota  allocation 


Lb 


1.143.087 
403,920 


2,534.000 


KG» 


518.496 
447,692 
183,215 


1,148,403 


exploited  and  at  a  low  biomass  level. 
The  SAW  concluded  that  the  input  data 
for  black  sea  bass  were  inadequate  to 
develop  an  analytical  assessment. 
Fishing  mortality  for  1997,  based  on 
length-based  methods,  was  0.73. 
Because  this  estimate  of  F  was  the  same 
as  the  target  F  for  1999,  the  Stock 
Assessment  Review  Committee 
recommended  that  the  FMP  exploitation 
schedule  be  maintained  and  that  no 
changes  fi-om  the  1998  TAL  be  required. 

To  achieve  that  goal,  this  rule 
implements  the  following  specifications 


that  were  recommended  by  the  Council 
and  Commission  for  black  sea  bass  in 
1999:  (1)  A  TAL  for  1999  of  6.17  million 
lb  (2.79  million  kg);  (2)  a  commercial 
quota  of  3.02  million  lb  (1.37  million 
kg):  and  (3)  a  recreational  harvest  limit 
of  3.14  million  lb  (1.42  million  kg).  The 
specifications  are  the  same  as  those 
implemented  for  the  1998  fishing  year. 

The  black  sea  bass  coastwide 
commercial  quotas  by  quarter  for  1999 
are  presented  in  Table  3: 


Table  3.— 1999  Black  Sea  Bass  Quarterly  Coastwide  Commercial  Quotas  and  Quarterly  Trip  Limits 


Trip  limits 


(Jan-Mar) 
(Apr-Jun) 
(Jul-Sep)  . 
Oct-Dec) 


Total 


Quarter 


38.64 
2926 
12.33 
19.77 


100.00 


Percent 


1,168,860 
885.115 
372,983 
598,043 


3,025,000 


Lb 


530,186 
401.481 
169.182 
271,268 


1.372.117 


(Kg)' 


Lb 


11.000 
7,000 
3,000 
4,000 


Kilograms  are  as  converted  from  pounds  jmd  do  not  add  to  the  converted  total  due  to  rounding. 


(Kg)' 


4.990 
3,175 
1,361 
1,814 


Cm  inges  From  the  Proposed  Rule 


In  the  proposed  rule,  NMFS 
rec  )mmended  that  states  implement  an 
incidental  catch  trip  limit  for  summer 
flounder  so  that  summer  flounder  does 
not  exceed  10  percent  by  weight  of  all 
oth^r  species  on  board  for  any  trip 
under  the  incidental  catch  allocation. 
Baaed  on  comments  received  from  the 
St^te  of  New  Jersey  and  an  industry 
mehiber  (see  comment  23),  NMFS  has 
revised  this  recommendation.  NMFS 
t>mmends  that  states  implement  an 
idental  catch  trip  limit  so  that 
jimer  flounder  does  not  exceed  10 
bent  by  weight  of  all  other  species 
landed  at  the  end  of  a  trip  for  any  trip 
unider  the  incidental  catch  allocation. 


NMFS  feels  that  this  modification, 
slightly  different  from  the  one 
recommended  by  the  State  of  New 
Jersey,  would  be  more  enforceable  than 
the  original  recommendation  or  the  New 
Jersey  recommendation,  and  thus  more 
effective. 

Comments  and  Responses 

Seventeen  sets  of  comments  were 
received  expressing  concern  about  the 
measures  proposed  by  NMFS.  Critical 
comments  were  received  from 
Congressman  Saxton  (NJ),  two  industry 
members,  the  Atlantic  State  Marine 
Fisheries  Commission,  the  North 
Carolina  Department  of  Environment 
and  Natural  Resources,  the 


Massachusetts  Department  of  Marine 
Resources,  the  Virginia  Marine 
Resources  Commission,  the  New  Jersey 
Department  of  Environmental 
Resources,  the  New  York  Department  of 
Environmental  Conservation,  the 
Connecticut  Department  of 
Environmental  Protection,  the  Maryland 
Department  of  Natural  Resources,  three 
fisheries  associations  (the  New  Jersey 
Marine  Fisheries  Council,  the  North 
Carolina  Fisheries  Association,  Inc.,  and 
the  United  National  Fishermen 
Association),  and  fi-om  the  Natural 
Resources  Defense  Council,  the  Center 
for  Marine  Conservation,  and  the 
Environmental  Defense  Fund,  jointly. 
Specific  comments  on  the  proposed 


annual  specifications  for  the  1999 
summer  flounder,  scup,  and  black  sea 
bass  fisheries  are  discussed  and 
responded  to  below. 

Comment  1:  Congressman  Saxton 
expressed  concern  that  the  quota  level 
recommended  by  NMFS  would  require 
the  recreational  fishery  to  be  closed 
during  the  summer  months,  with 
devastating  economic  impacts.  He  urged 
NMFS  to  reconsider  the  Council/ 
Commission  recommendation  for  a  TAL 
of  20.2  million  lb  (9.16  million  kg)  and 
resultant  recreational  harvest  limit  of 
8.1  million  lb  3.67  million  kg). 

Response:  NMFS  carefully  reviewed 
the  Council's  and  Commission's 
recommendation  and  found  it 
unacceptable  due  to  the  low  probability 
it  would  achieve  the  FMP  target  fishing 
mortality  rate.  NMFS  notes  that  the 
recreational  sector  of  the  fishery 
exceeded  its  harvest  limit  for  the  past 
two  years  (1996, 1997)  and  appears 
likely  to  do  so  again  in  1998.  As  a  result. 
NMFS  agrees  with  the  Congressman  that 
maintaining  the  recreational  harvest 
limit  at  the  status  quo  level  is  likely  to 
require  additional  restrictions  on  the 
recreational  fishing  sector.  The  Council 
and  Commission  recommended 
measures  for  the  recreational  fishery  at 
a  meeting  December  15-17, 1998.  NMFS 
encouraged  adoption  of  measures  that 
would  allow  the  recreational  sector  to 
attain,  but  not  exceed,  its  harvest  limit, 
while  minimizing  adverse  economic 
impacts  to  the  industry.  NMFS  has 
informed  the  Council  and  Commission 
that  the  impacts  of  the  recreational 
management  measures  must  be 
evaluated  in  an  Initial  Regulatory 
Flexibility  Analysis,  which  will  then  be 
available  early  in  1999  for  public 
comment  along  with  the  proposed 
measures. 

Comment  2:  The  three  conservation 
groups  stated  that  they  think  the 
proposed  TAL  is  unacceptably  risky  for 
several  reasons  and  note  that  some  of 
these  reasons  were  the  same  as  those 
NMFS  relied  upon  to  reject  the 
Council's  recommendation,  that  is:  the 
quota  has  a  low  (15  percent)  probability 
of  achieving  the  target  F  and  has  a  50 
percent  probability  of  achieving  F=0.32. 
which  is  significantly  higher  than  the 
target;  caution_is  merited  due  to  a 
retrospective  pattern  in  the  assessment 
that  has  in  the  past  resulted  in  revisions 
to  the  estimates  of  stock  size  and  fishing 
mortality  rates  in  the  last  year  of  the 
assessment;  and  in  past  years,  the 
management  agencies,  including  NMFS, 
have  failed  to  specify  a  harvest  level 
that  attains  the  annual  target  F. 

Response:  NMFS  believes  that  the 
specification  addresses  many  of  these 
concerns.  Even  without  additional 


measures,  the  TAL  of  18.52  million  lb 
(8.40  million  kg)  has  a  higher 
probability  of  meeting  the  target  F  than 
the  Council's  and  Commission's 
recommendation.  To  increase  further 
the  probability  of  achieving  the  target  F, 
NMFS  recommends  that  the  directed 
commercial  fishery  allocation  should  be 
set  equal  to  7.47  million  lb  (3.39  million 
kg).  This  level  is  15  percent  lower  than 
the  level  recommended  by  the 
Monitoring  Committee,  increasing  the 
probability  of  meeting  the  target  F. 
NMFS  recognized  that  by  setting  the 
directed  commercial  fishery  at  this 
level,  the  level  of  regulatory  discard  of 
summer  floimder  is  likely  to  increase, 
thus  reducing  the  probability  of 
achieving  the  target.  To  mitigate  this 
effect,  32.7  percent  of  the  directed 
commercial  quota  would  be  set  aside  for 
incidental  catch.  This  recommendation, 
if  followed,  would  increase  the 
probability  of  meeting  the  target  F,  and 
address  concerns  often  noted  by 
industry  that  quota  management  is 
causing  regulatory  discard.  NMFS 
believes  that  this  recommendation 
course  would  improve  the  likelihood 
that  the  target  fishing  mortality  rate 
would  be  attained. 

Comment  3:  The  three  conservation 
groups  commented  that  there  are  still 
significant  causes  for  concern  about  the 
summer  flounder  stock.  These  include 
an  NEFSC  analysis  that  indicates  that 
the  overall  discard  rate  in  1997  was 
almost  30  percent;  trawl  surveys 
indicating  that  the  1996  and  1997  year 
classes  were  extremely  poor;  and  the 
fact  that  TAL  in  recent  years  has  been 
exceeded  and  likely  will  be  exceeded  in 
1998  as  well. 

Response:  NMFS  agrees  that  there  are 
reasons  to  be  concerned  about  the 
summer  floimder  stock.  The  NMFS 
recommendation  for  the  commercial 
fishery  would  reduce  the  amount 
available  for  the  directed  fishery.  This 
reduction  would  speed  stock  rebuilding, 
which  would  improve  stock  resilience 
when  there  are  poor  year  classes.  NMFS 
shares  the  concern  about  discard  levels 
in  the  commercial  fishery.  Industry 
commenters  have  expressed  fiwjuent 
concerns  about  regulatory  discards  that 
occur  as  a  side  effect  of  state  quota 
management  measures  such  as  trip 
limits.  The  recommendation  to  set  aside 
32.7  percent  of  the  commercial  quota  for 
incidental  catch  allowances  is  intended 
to  address  these  concerns  and  reduce 
discards,  and,  thus,  reduce  the  overall 
fishing  mortality  rate. 

Comment  4:  The  State  of  Maryland 
and  one  fisheries  association 
commented  that  there  is  no  known  basis 
to  support  the  NMFS  position  that 
incidental  catch  constitutes  32.7  percent 


of  the  annual  catch  and  no  scientific 
basis  for  the  32.7  percent  allocation. 

Response:  An  analysis  of  incidental 
landings  has  been  done  to  determine  the 
level  of  incidental  catch  for  most  states 
(Section  6.1.1.3  of  the  FRFA).  This 
analysis  was  done  by  defining  an 
incidental  trip  for  summer  flounder  as 
any  trip  where  summer  flounder  made 
up  10  percent  or  less,  by  weight,  of  the 
total  weight  of  fish  landed.  The  analysis 
foimd  that  such  trips  comprise  a  large     ' 
percentage  of  total  trips  in  many  states. 
In  every  year  since  1995,  the  States  of 
Rhode  Island  (15.68298  percent 
allocation  of  TAL),  North  Carolina 
(27.44584  percent  allocation  of  TAL), 
Massachusetts  (6.82046  percent 
allocation  of  TAL),  New  Jersey 
(16.72499  percent  allocation  of  TAL). 
and  New  York  (7.64699  percent 
allocation  of  TAL)  had  landings  of 
incidentally  harvested  summer  flounder 
in  excess  of  32.7  percent  of  the  total 
summer  flounder  landings.  The  level  in 
the  State  of  Virginia  has  varied,  though 
on  average,  an  incidental  catch  of 
summer  flounder  has  represented  36.4 
percent  of  the  total  summer  flounder 
landings  in  that  statd. 

Comment  5:  The  State  of  Maryland 
commented  that  NMFS"  proposal 
requires  states  to  reserve  32.7  percent  of 
the  quota  as  incidental  catch  imtil  the 
directed  quota  is  reached  in  November 
or  December,  and  that  it  would  be 
impossible  then  to  catch  the  32.7 
percent  under  incidental  catch  rules. 
The  State  of  Maryland  notes  that  most 
states  carefully  monitor  landings  within 
specified  quota  limits. 

Response:  NMFS  recommends  that 
the  states  continue  to  monitor  carefully 
their  summer  flounder  landings  to  stay 
within  their  allocation  of  commercial 
quota.  The  NMFS  recommendation  is 
not  that  a  state  must  fully  utilize  the 
directed  fishery  allocation  before 
allocating  the  incidental  catch  provision 
to  the  fishery.  States  retain  the 
flexibility  to  enact  the  recommendation 
in  a  manner  that  suits  the  characteristics 
of  their  specific  fisheries. 

Comment  6:  The  State  of  Maryland 
commented  that  the  proposed  summer 
flounder  specifications  reduce  the  total 
allowable  catch,  and  that  is  not 
consistent  with  the  provisions  of  the 
FMP. 

Response:  The  specifications  do  not 
reduce  total  allowable  summer  flounder 
catch.  That  level  remains  at  18.52 
million  lb  (8.40  million  kg).  NMFS 
recommends  reducing  the  amount 
allocated  to  the  directed  fishery,  for  the 
reasons  noted  in  previous  responses  to 
comments.  The  commenter  is  incorrect 
in  assuming  that  a  reduction  in  TAL 
would  be  inconsistent  with  the  FMP. 
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he  FMP  requires  that  specifications  are 
bo  set  to  achieve  a  target  F  (currently 
24).  If  F  can  be  achieved  only  with  a 
duction  in  the  TAL,  then  overall 

dings  (i.e.,  the  quota)  must  be 
duced.  The  current  commercial  quota 
commendation  is  a  mechanism  for  use 
the  states  to  increase  the  probability 
at  18.52  million  lb  (8.40  million  kg) 
1^11  achieve  the  target  F. 

Comment  7.  The  State  of  North 
[^rolina  and  one  flsheries  association 
□ammented  that  the  proposed  summer 
I  lounder  specifications  violate  National 
Standard  1  because  they  do  not  allow 
the  fishery  to  be  harvested  at  optimum 
Mield  (OY). 

I    Response:  OY  is  defined  in 
M  jnendment  2  as  all  summer  flounder 
I  arvested  pursuant  to  the  FMP,  so  any 
specifications  consistent  with  the  FMP 
bamework  will  result  in  the 
achievement  of  OY.  The  commenters' 
^e  concern  seems  to  be  that  the  state 
aommercial  quota  cannot  be  reached  if 
'  e  state  must  set  aside  32.7  percent  of 
e  quota  for  incidental  catch.  See 
spouses  to  comments  5  and  6.  It 
ould  be  noted  that  the  level  of 
incidentally  caught  summer  flovnder  in 
orth  Carolina  has  exceeded  32.7 
rcent. 

Comment  8:  The  State  of  North 

rolina  and  one  Hsheries  association 

ated  that  the  proposed  summer 

J  ounder  measiues  violate  National 

p  tandard  2  because  there  was  not  a 

ock  assessment  in  1998,  so  they  are 
not  based  upon  the  best  scientific 
information  available.  In  addition,  the 
r^ommendation  does  not  rely  on 
dustry  knowledge  about  the  true 
atus  of  the  summer  flounder  stock, 
e  32.7  percent  incidental  catch 
location  is  not  based  on  scientific 
formation.  Further,  there  is  no 
information  indicating  that  the  11.11 
niillion  lb  (5.04  million  kg)  commercial 
q^ota  specified  in  1998  was  excessive. 
if  is  a  violation  of  National  Standai'd  2 
to  set  the  quota  artificially  high  writh  the 
intent  that  some  undeterminable 
unount  of  the  quota  will  not  be  fished. 

I  Response:  The  last  peer-reviewed 
sjock  assessment  for  summer  floimder 
was  conducted  in  1997,  and  NMFS 
racognized  that  the  Council  and  the 
^immission  required  updated 
information  to  set  catch  quotas  for  1999. 
"Hius,  NMFS  updated  the  results  of  the 
^^97  assessment  in  order  to  provide  the 
necessary  catch  and  stock  size 
projections  for  1999.  The  virtual 
population  analysis  (VPA)  performed  in 
}^ne  1997  (SAW-25)  was  re-run  using 
npdated  catch  statistics  and  1997  survey 
indices.  The  fishing  mortality  rate  in 
1997  and  the  stock  size  at  age  at  the 
l^eginning  of  1998  were  estimated  using 


the  stock  size  at  age  at  the  beginning  of 
1997  from  the  re-run  VPA  and  reported 
landings  and  estimated  discards  in 
1997.  The  fishing  mortality  in  1998  and 
stock  size  at  age  at  the  beginning  of  1999 
were  estimated,  assuming  that  the  1998 
commercial  quota  and  recreational 
harvest  limit  would  be  taken.  Finally, 
the  calculated  options  for  catch  in  1999 
and  stock  size  in  2000  under  various 
fishing  mortality  levels  in  1999  were 
also  estimated.  This  analysis  was 
provided  to  the  Council  and 
Commission. 

NMFS  anticipates  performing  such 
annual  updated  assessments  for  all 
stocks  under  management.  New 
analytical  "benchmark"  assessments 
need  not  be  conducted  annually  to 
comply  with  National  Standard  2.  The 
updated  assessments  vvdil  be  done  by 
individual  scientists,  with  peer  reviews 
performed  by  the  Council's  Scientific 
and  Statistical  Committee,  and 
management  advice  prepared  by  the 
Council  Monitoring  Committees. 
Consequently,  the  NEFSC  Stock 
Assessment  Workshop  (SAW)  process 
will  handle  only  "benchmark" 
assessments.  Benchmark  assessments 
will  be  done  for  each  stock  every  3-4 
years,  utilizing  multiple  years  of  new 
input  and  considering  new  analytical 
methods.  All  SAW  committee  meetings, 
as  well  as  the  Council  and  Commission 
meetings,  are  open  to  the  public  to 
incorporate  comments  from  commercial 
and  recreational  fishermen. 

National  Standard  2  requires  the  use 
of  the  best  available  scientific 
information.  It  does  not  impose  a 
burden  on  the  agency  to  develop  new 
scientific  information  through  any 
particular  method  (i.e.,  annual  stock 
assessment  workshop)  before 
undertaking  action.  Industry  knowledge 
about  the  fishery,  while  useful,  is  not 
necessarily  the  best  scientific 
information  available. 

NMFS  did  not  set  the  quota 
artificially  high,  presuming  that  the 
entire  quota  would  not  be  harvested. 
Industiy  members  have  frequently 
expressed  concern  about  high  levels  of 
regulatory  discards  of  summer  floimder, 
and  further,  have  commented  publicly 
that  they  are  not  reporting  all  discards 
in  the  vessel  trip  reports  because  they 
fear  that  the  information  will  be  used  to 
further  restrict  the  fishery.  The 
recommended  allocation  for  incidental 
catch  is  intended  to  address  this 
concern.  The  32.7  percent  incidental 
catch  recommendation  is  a  risk-averse 
measure  based  on  known  discard  rates 
that  are  probably  underestimated,  given 
the  fact  that  some  industry  members  are 
not  reporting  the  total  amount  of 
discards. 


Comment  9:  Three  fisheries 
associations  commented  that  the 
proposed  summer  flounder  measures 
violate  National  Standard  3  because 
they  do  not  manage  the  stock  as  a  unit 
throughout  its  range,  in  that  the 
commercial  and  recreational  sectors  are 
managed  differently. 

Response:  The  FMP  does  manage  the 
stock  throughout  its  range  through  the 
specification  of  an  annual  harvest  level 
to  meet  specific  mortality  reduction 
targets.  This  harvest  level  applies  to 
both  the  commercial  and  recreational 
sectors  of  the  fishery.  Differing 
management  measures  are  applied  to 
each  sector  because  they  do  not  operate 
in  the  same  fashion.  This  does  not 
undermine  the  FMP's  consistency  with 
National  Standard  3. 

The  FMP  specified  different 
management  approaches  for  the 
commercial  and  recreational  sectors 
when  the  comprehensive  management 
measures  were  initially  enacted  by 
Amendment  2  to  the  FMP  in  1993. 
These  differences  were  due  to 
differences  in  the  data  available  for 
monitoring  the  two  sectors  of  the 
fishery.  The  commercial  fishery 
mandatory  reporting  system  provides 
data  that  can  be  used  to  monitor  quotas 
and  close  the  fishery.  The  recreational 
fishery  landings  are  compiled  through  a 
survey;  data  are  not  available  in  a  timely 
fashion  to  close  the  fishery  when  the 
harvest  limit  is  attained.  NMFS  believes 
that  the  recreational  sector  can  be 
constrained  to  its  harvest  limit  through 
the  specification  of  appropriately 
restrictive  annual  measures  (possession 
limits,  minimum  fish  size,  and  seasonal 
restrictions). 

Comment  10:  The  State  of  North 
Carolina  and  one  fisheries  association 
stated  that  the  proposed  summer 
flounder  measures  violate  National 
Standard  4  because  they  discriminate 
between  residents  of  different  states. 
The  incidental  catch  measure  will  have 
different  impacts  upon  states  that 
typically  have  minimal  incidental  catch 
levels. 

Response:  National  Standard  4  does 
not  require  that  the  impacts  of 
management  measures  be  the  same  in 
all  states.  In  fact,  this  would  not  be 
possible,  given  the  wide  variations  in 
state  fisheries.  The  FRFA  demonstrates 
that  the  measures  may  have  diflerent 
impacts  on  participants,  depending  on 
the  level  of  participation  in  the  summer 
flounder  fishery.  The  states  are  free  to 
implement  the  incidental  catch 
recommendation  in  the  manner  that  best 
meets  the  characteristics  of  their 
fisheries. 

Comment  11:  The  State  of  North 
Carolina  and  one  fisheries  association 
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stated  that  the  recommended  summer 
flounder  measures  violate  National 
Standard  5,  which  requires  measures  to 
consider  efficiency  in  utilization  but  not 
to  have  economic  allocation  as  their  sole 
purpose,  because  excessive  recreational 
landings  have  not  been  addressed. 

Response:  The  measures  specified 
here  promote  efficiency  through  the 
recommended  harvest  level  that  will 
promote  the  rebuilding  of  the  stock.  The 
recommendation  regarding  the 
incidental  catch  allocation  is  intended 
to  reduce  waste  caused  by  discards.  The 
recreational  fishing  harvest  limit  is 
specified  in  this  action.  The  recreational 
measures  to  constrain  anglers  to  this 
harvest  limit  are  not  part  of  this  action. 
NMFS  shares  the  commenters'  concern 
that  the  recreational  fishery  has 
exceeded  its  target  harvest  limit  for  the 
past  several  years.  The  Coimcil  and 
Commission  recently  took  action  to 
address  this  for  1999  and  the  measures 
they  adopted  at  the  Council's  December 
1998  meeting  are  now  under 
consideration  by  NMFS. 

Comment  12:  The  State  of  North 
Carolina  and  one  fisheries  association 
commented  that  the  summer  flounder 
measures  violate  National  Standard  6. 
which  requires  measures  to  take  into 
account  variations  in  fisheries.  The 
commenters  say  the  measures  do  not 
account  for  the  fact  that  the  summer 
flounder  fishery  is  the  most  important 
fishery  in  North  Carolina  from 
November  through  February.  They  also 
note  that  the  discard  allocation  does  not 
account  for  the  fact  that  discard  levels 
vary  by  gear  type,  with  sea  scallop 
dredge  gear  accounting  for  most 
discards.  They  believe  the  application  of 
the  incidental  catch  measure  to  all  gears 
fails  to  account  for  variation  in  the 
fishery. 

Response:  The  only  measures 
specified  by  this  action  are  the  annual 
quota  and  its  components.  The 
specification  of  the  annual  quota  takes 
into  accoimt  the  variations  and 
contingencies  of  the  summer  flounder 
stock  through  the  various  considerations 
prescribed  in  50  CFR  648.100.  These 
regulations  also  contain  a  measure  that 
allows  for  the  imposition  of  restrictions 
on  gear  other  than  otter  trawls  through 
the  annual  specification  process. 
Discard  estimation  has  been  frustrated 
in  part  by  under-reporting  of  discards  by 
some  industry  members  who  are  fearful 
of  responsive  management  actions.  The 
total  discards  in  the  otter  trawl  fleet  may 
well  exceed  that  of  the  smaller  scallop 
fleet,  particularly  since  our  reports 
evidence  increasing  regulatory  discards 
due  to  the  increased  abundance  of 
summer  flounder.  The  recommendation 
regarding  the  incidental  catch 


allocation,  while  not  mandatory  as 
originally  proposed,  is  intended  to 
address  this  very  contingency  regarding 
the  summer  flounder  fishery. 

Despite  the  commenters'  claim  that 
summer  flounder  is  the  most  important 
species  landed  for  the  months  of 
November  through  February,  NMFS 
landings  data  suggest  that  substantial 
amounts  of  dogfish,  croaker,  bluefish. 
and  kingfish  are  also  landed  in  North 
Carolina  fisheries  during  this  time 
period. 

Comment  13:  The  State  of  North 
CaroUna  and  a  fisheries  association 
commented  that  the  summer  flounder 
specifications  are  in  violation  of 
National  Standard  7,  which  requires 
that  measures  minimize  costs  and  avoid 
unnecessary  duplication. 

Response:  National  Standard  7 
requires  that  the  benefits  of  the  fishery 
management  program  should  outweigh 
the  costs  of  compliance,  and  that 
unnecessary  duplication  should  be 
avoided.  The  analysis  contained  in  the 
FRFA  shows  that  the  benefits  of  the 
rebuilding  program  outweigh  the 
immediate  costs  associated  with  the 
annual  specifications. 

Comment  14:  The  State  of  North 
Carolina  and  a  fisheries  association 
stated  that  the  recommended  summer 
flounder  measures  violate  National 
Standard  8.  which  requires  management 
measures  to  take  into  account  the 
importance  of  fisheries  resources  to 
fishing  communities.  They  believe  the 
proposed  measures  do  not  consider  the 
importance  of  the  fishery  to  fishing 
communities,  and  focused  their 
comments  on  communities  in  North 
Carolina. 

Response:  NMFS  prepared  an  FRFA, 
as  required  by  the  Regulatory  Flexibility 
Act,  to  analyze  the  economic  impacts  of 
the  1999  specifications,  including  the 
measures  for  summer  flounder.  This 
FRFA  included  an  analysis  of  the 
impacts  upon  communities.  A  review  of 
impacts  upon  North  Carolina  across  the 
range  of  alternatives  reveals  that,  not 
only  is  North  Carolina  not  projected  to 
experience  significant  economic 
impacts  as  a  result  of  this  rule,  but  even 
the  most  restrictive  allocation  did  not 
have  any  significant  impacts  upon  a 
large  number  of  North  Carolina  vessels. 
Comment  15:  A  fisheries  association 
commented  that,  though  the  proposed 
summer  flounder  specifications  may  not 
violate  National  Standard  9  on  its  face, 
it  is  inconsistent  with  Congressional 
intent  because  the  incidental  catch 
allocation  has  the  effect  of  reducing 
North  Carolina's  commercial  quota  by 
almost  1  million  lb  (0.45  million  kg). 
The  State  of  North  Carolina  believes  that 
the  measures  violate  National  Standard 


9  and  that  the  reduction  in  the  directed 
fishing  component  of  the  commercial 
allocation  will  increase  bycatch.  The 
State  of  North  Carolina  stated  that  the 
primary  reason  for  discards  given  in  the 
sea  sampling  data  is  undersized  fish, 
and  that  the  incidental  catch  allocation 
will  not  address  that  source  of  discard. 

Response:  The  overall  quota  allocated 
to  North  Carolina  is  the  same  as  the 
initial  quota  allocated  in  1998. 
However.  NMFS  is  recommending  that 
the  amount  allocated  to  the  directed 
fishery  should  be  reduced  as  a  result  of 
the  allocation  of  32.7  percent  to  an 
incidental  catch  allocation.  NMFS 
believes  that  it  is  likely  that  the 
reduction  in  the  directed  fishing 
allocation  will  result  in  an  increase  in 
retained  incidental  catch  for  North 
Carolina  vessels  as  well  as  those  from 
other  states.  NMFS  notes  that  in  its 
comment,  the  State  of  North  Carolina 
agrees  that  the  reduction  in  the  directed 
fishing  allocation  will  increase  retained 
incidental  catches. 

NMFS  agrees  with  the  commenter  that 
the  incidental  catch  allocation  will  not 
reduce  the  amount  of  discards  due  to 
undersized  fish.  The  minimum  mesh 
provision  is  intended  to  address  this 
type  of  discarding.  The  5.5  inch  (13.97 
cm)  minimum  mesh  throughout  the  net 
has  not  been  in  operation  long  enough 
to  determine  if  an  adjustment  to  the 
mesh  size  is  warranted.  An  analysis  of 
discards  on  trips  carrying  observers 
showed  that  the  major  reason  for 
discards  was  undersized  fish  (59.7 
percent),  but  the  second  most  frequent 
reason  was  quotas  or  trip  limits  (27.6 
percent).  The  incidental  catch  allocation 
is  intended  to  address  the  latter  cause  of 
discards. 

Comment  16:  One  association 
commented  that  the  proposed  summer 
flounder  measures  violate  National 
Standard  10,  which  requires  safety  of 
human  life  at  sea  to  be  promoted  to  the 
extent  practicable. 

Response:  NMFS  reconunends  that 
the  states  allocate  32.7  percent  of  their 
commercial  to  incidental  catch  and  use 
the  incidental  catch  allocation  to  allow 
vessels  to  land  incidentally  caught 
summer  flounder  up  to  10  percent  by 
weight  of  other  species  on  board  at  the 
end  of  a  trip.  The  states  have  the 
authority  to  implement  a  system  that 
will  best  allow  them  to  utilize  this 
allocation.  NMFS  hopes  that  the  states 
will  enact  systems  that  will  not 
encourage  carrying  loads  that  threaten 
vessel  stability.  It  is  not  NMFS'  intent 
for  these  measures  to  result  in  this  type 
of  risky  behavior.  However,  because  the 
authority  to  implement  such  measures 
lies  with  the  states,  NMFS  can  only 
recommend  that  the  states  consider 
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t !  fety  at  sea  when  they  establish  their 
incidental  catch  measures. 

Comment  1 7:  The  State  of  North 
difrolina  commented  that  the  proposed 
saunmer  flounder  measures  violate  the 
uirements  of  the  Regulatory 
xibiUty  Act  (RF A)  because  of  the 
pacts  it  believes  the  measures  will 
ve  on  North  Carolina  vessels,  and 
ause  NMFS  did  not  agree  with  the 
ite's  suggestion  that  states  should  be 
owed  to  redirect  any  unused  portion 
the  incidental  catch  allowance  to  the 

ed  fishery.  An  association  notes 
it  the  port  and  community 

ptions  in  the  NMFS  analysis  are 
ihisufhcient  to  satisfy  the  intent  of 
Gongress  for  analysis  of  impacts  under 
HfA.and  notes  that  they  disagree  with 
the  seasonal  characterization  of  the 
North  CaroUna  fishing  activity  in  one 
study  cited  (Griffith,  1996).  The 
ajsBociation  commented  that  they  do  not 
intend  to  criticize  the  conclusions  of  the 
researcher,  but  they  do  criticize  NMFS' 

J}  of  the  study. 
Response:  NMFS  fully  analyzed  the 
pacts  of  the  proposed  measures  on 
the  participants  in  the  fishery,  all  of 
Whom  are  classed  as  small  business 
etitities  for  the  purposes  of  the  RFA. 
NMFS  did  not  find  the  significant 
impacts  in  North  Carolina  that  are 
antticipated  by  the  State  of  North 
G^lina  and  the  association.  The 
%dings  di flier  due  to  different 
assumptions  concerning  whether  the 
North  Carolina  participants  will  land 
th^  entire  quota  allocated  to  the  state. 
North  Carolina  claims  that  there  are  no 
other  directed  fisheries  during  the 
vnnter  months,  so  the  allocation  for 
intndental  catch  will  not  be  fully 
utilized  by  their  vessels.  However, 
NMFS  notes  that  the  State's  fishery 
operated  on  a  bycatch  basis  for  roughly 
ej^t  months  during  1998.  The  trip  limit 
diiring  this  time  period  was  100  lb  (45.4 
kg).  The  incidental  catch  allocation 
ajlows  for  landing  in  excess  of  this  trip 
limit.  An  analysis  of  impacts  of  the 
sijtpimer  flounder  quota,  including  the 
recommended  32.7  percent  incidental 
catch  allocation,  shows  that  no  actively 
p^icipating  vessels  from  the  State  of 
North  Carolina  would  suffer  greater  than 
a  a  percent  loss  of  revenue,  and  that  59 
of  ^e  125  actively  participating  vessels 

tuld  have  an  increase  in  revenue, 
lie  association  points  out  that  the 
Griffith  report  erroneously  characterizes 
the  summer  flounder  fishery  in  North 
)lina.  Despite  the  claim  that  summer 
ider  is  the  only  species  landed 
ring  the  winter  months  in  North 
ilina,  NMFS  notes  that  substantial 
ioimts  of  dogfish,  croaker,  bluefish, 
aikd  kingfish  are  also  landed  in  North 


Carolina  fisheries  during  this  time 
period. 

Comment  18:  One  association 
commented  that  the  NMFS  analysis  of 
social  impacts  did  not  assess  the  fact 
that  increasing  fishing  restrictions  are 
making  it  difficult  for  industry 
participants  to  obtain  bank  loans. 

Response:  Business  entities,  such  as 
banks,  set  their  own  criteria  for  making 
loans  and  conducting  other  financial 
transactions.  The  commenter  is 
implying  that  restrictions  should  be  set 
to  allow  all  entities  to  prosper,  which  is 
beyond  the  scope  of  the  FMP. 

Comment  19:  The  State  of  North 
Carolina  commented  that  the  summer 
flounder  measures  recommended  by 
NMFS  violate  the  Administrative 
Procedure  Act  because  they  are 
arbitrary;  capricious;  an  abuse  of 
discretion;  not  in  accordance  with  law; 
in  excess  of  NMFS  statutory 
jurisdiction,  authority  and  limitation, 
and  short  of  its  statutory  right; 
unsupported  by  substantial  evidence; 
and  unwarranted  by  the  facts. 

Response:  NMFS  based  its  summer 
flounder  recommendation  upon  the 
stock  assessment  information  and  the 
discussions  by  the  Council  and 
Commission  at  their  August  1998 
meeting.  The  intent  of  the  measures  is 
to  end  overfishing  and  to  address  the 
concerns  expressed  by  industry,  the 
Council,  and  the  Commission  about  the 
level  of  incidental  catch  and  regulatory 
discards.  NMFS  made  every  effort  to 
incorporate  the  comments  bom 
industry.  Council,  and  Commission,  as 
well  as  the  scientific  data  on  the  status 
of  the  stock,  when  making  this 
recommendation.  The  annual  measures 
have  been  set  as  specified  in  the  FMP; 
the  process  is  in  compliance  with  the 
Administrative  Procedure  Act.  The 
incidental  catch  recommendation  is  the 
same  as  that  specified  by  the  Council 
and  Commission,  diflisring  only  in  the 
amount  of  incidental  catch. 

Comment  20:  The  States  of 
Connecticut  and  Virginia  and  the 
Commission  stated  the  proposed  set- 
aside  of  the  summer  flounder  quota  for 
the  incidental  catch  fishery  will  prevent 
fishers  from  landing  the  quota  share 
allocated  to  the  states  under  the 
Summer  Flounder  FMP. 

Response:  Sec  responses  to  comments 
5  and  6. 

bicidental  catch  in  the  State  of 
Virginia  has  been  36.4  percent,  on 
average,  of  the  total  state  summer 
flounder  landings.  Since,  on  average, 
36.4  percent  of  the  summer  flounder 
currently  landed  in  this  State  is 
incidentally  caught  with  other  species, 
the  recommended  incidental  catch 
allocation  should  not  prevent  the  State 


from  landing  its  entire  quota.  Data  are 
not  available  from  the  State  of 
Connecticut. 

Comment  21:  The  States  of  Virginia, 
New  York,  and  Connecticut  and  the 
Commission  questioned  how  the 
summer  flounder  incidental  catch 
proposal  will  be  monitored  and  believe 
that  it  will  add  significant  quota 
monitoring  burden  to  the  states. 

Response:  Most  states  already  have  a 
mechanism  to  monitor  the  landings 
relative  to  the  overall  quota.  Monitoring 
the  incidental-catch  landings  would  not 
be  a  substantial  additional  burden. 

Comment  22:  The  States  of  New  York 
and  Connecticut  and  the  Commission 
stated  that  it  is  beyond  the  authority  of 
NMFS  to  allocate  the  TAL  for  each  state 
between  a  directed  and  an  incidental 
catch  allocation. 

Response:  NMFS  does  not  claim  to 
have  the  authority  to  make  an  allocation 
to  an  incidental  catch  fishery.  Rather,  it 
makes  this  recommendation  to  the  states 
to  establish  such  allocation.  This 
recommendation  to  divide  the  TAL 
between  a  directed  and  an  incidental 
catch  allocation  is  based  upon  the 
Council  and  Commission 
recommendation  adopted  by  those 
bodies  at  the  August  1998  meeting.  That 
recommendation  advocated  the  same 
allocation  system  with  different  levels 
of  landings  from  those  recommended  by 
NMFS. 

NMFS  supports  the  Council's  and 
Commission's  recommendation  to 
allocate  a  portion  of  the  TAL  to  an 
incidental  catch  fishery,  in  part  because 
of  the  concerns  irom  industiy  that  a 
high  level  of  mortality  is  occurring  due 
to  regulatory  discards  of  incidental 
catch.  The  32.7  percent  incidental  catch 
allocation  would  address  this  concern 
over  discards  and  would  allow  fishers  to 
continue  to  land  and  to  sell  summer 
flounder  caught  as  incidental  catch  in 
other  fisheries.  This  would  help  address 
the  concerns  often  expressed  by 
industry  about  regulatory  discards,  as    , 
well  as  prevent  any  further  increases  in 
incidental  catch  that  may  occur  as  a 
result  of  the  decrease  in  the  directed 
fishery  allocation  and  increased  stock 
biomass.  While  this  allocation  system 
would  result  in  a  reduction  in  the 
directed  fishery,  it  would  allow  summer 
flounder  to  be  landed  and  sold  up  to  a 
landings  level  equal  to  last  year's 
directed  fishery,  therefore  avoiding 
negative  economic  impacts. 

Comment  23:  The  State  of  New  Jfersey 
and  an  industry  member  recommended 
the  summer  flounder  incidental  catch 
wording  be  modified  as  follows:  that 
summer  flounder  may  be  ctiught  and 
possessed  only  if  the  summer  flounder 
on  board  a  vessel  does  not  exceed  10 
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percent  by  weight  of  the  total  weight  of 
all  other  species  landed  and  sold. 

Response:  The  manner  in  which  states 
choose  to  word  their  incidental  catch 
allocation  is  within  their  discretion. 
NMFS  notes  that  requiring  law 
enforcement  personnel  to  prove  that 
summer  flounder  are  landed  and  sold 
before  subjecting  a  vessel  operator  to  the 
10  percent  restriction  may  be 
problematic. 

Comment  24:  The  State  of  New  Jersey 
recommended  the  proposed  set-aside  of 
32.7  percent  of  the  summer  flounder 
quota  for  the  incidental  catch  fishery  be 
modified  as  follows:  a  15  percent  set- 
aside,  with  10  percent  specified  as 
incidental  catch  for  the  directed  fishery 
and  5  percent  for  incidental  catch  in  the 
non-directed  fishery. 

Response:  NMFS  notes  the  State  of 
New  Jersey's  comments,  but  disagrees 
with  its  recommendation.  NMFS 
recommended  the  volimtary  incidental 
catch  allocation  because  it  addresses  the 
concerns  about  discard  mortality  and 
increases  the  probability  of  achieving 
the  target  F.  Setting  the  incidental  catch 
fishery  at  15  percent  would  reduce  the 
probability  of  achieving  the  target  F.  In 
addition,  dividing  the  incidental  catch 
allocation  between  the  directed  and 
non-directed  fisheries  would  add 
monitoring  and  enforcement 
requirements  beyond  those  currently 
required  by  the  1998  specifications. 

Comment  25:  One  association 
commented  that,  while  it  would  prefer 
the  Council's  and  Commission's 
recommendation  to  specify  a  1999 
siunmer  flounder  TAL  of  20.20  million 
lb  (9.16  million  kg),  it  would  support 
the  18.52  million  lb  (8.40  million  kg) 
TAL. 

Response:  The  comments  have  been 
noted  and  the  proposed  TAL  of  18.518 
million  lb  (8.40  million  kg)  for  the  1999 
siunmer  flounder  fishery  is 
implemented  by  this  rule. 

Comment  26:  The  Commonwealth  of 
Massachusetts  and  three  conservation 
groups  stated  the  proposed  TAL  of  18.52 


million  lb  (8.40  million  kg)  for  the  1999 
summer  floimder  fishery  is  no  less  risk- 
prone  than  the  20.20  million  lb  (9.16 
million  kg)  proposed  by  the  Council  and 
Commission. 

Response:  The  TAL  of  18.52  million 
lb  (8.40  million  kg)  has  a  higher 
probability  of  meeting  the  target  F  than 
the  Coimcil's  and  Commission's 
recommendation.  This  probability  is 
increased  by  the  recommendation  to 
address  the  incidental  catch  mortality  in 
the  commercial  fishery,  which  was  also 
identified  as  a  major  concern  by  the 
Council  and  industry.  Further,  the 
recommended  32.7-percent  incidental 
catch  allocation  would  result  in  a 
directed  commercial  quota  15  percent 
less  than  the  Monitoring  Committee's 
recommendation,  and  would  increase 
the  probabihty  of  meeting  the  target  F, 
while  reducing  the  regulatory  discards 
that  would  otherwise  occur  as  a  result 
of  the  reduction  in  the  directed  fishery. 
Comment  27:  The  Commonwealth  of 
Massachusetts  urges  NMFS  to  set  the 
summer  flounder  TAL  for  1999  at  20.20 
million  lb  (9.16  million  kg)  and  to 
continue  the  15  percent  allocation  for 
incidental  catch. 

Response:  NMFS  revised  the 
Coimcil's  and  Commission's 
recommendation  of  20.20  million  lb 
(9.16  milUon  kg),  because  it  had  only  a 
3-percent  probability  of  achieving  the 
target  F  of  0.24.  Given  this  low 
probability  of  achieving  the  target  and 
the  fact  that  the  target  F  has  never  been 
achieved  in  this  fishery,  NMFS  felt  that 
the  20.20-million  lb  (9.16-million  kg) 
TAL  was  unnecessarily  risk-prone. 
NMFS  specified  the  18.52-million  lb 
(8.04-million  kg)  TAL  because  it  has  a 
higher  probability  of  achieving  the 
target  F.  In  addition,  NMFS 
recommends  that  the  states  implement 
additional  measures  to  address 
incidental  catch  of  summer  flounder. 
Implementation  of  these  measures 
would  increase  the  probability  of 
achieving  the  target  in  1999  to  greater 
than  18  percent.  Additionally,  these 


measures  would  allocate  6.47  million  lb 
(2.93  million  kg)  to  the  directed 
commercial  quota,  which  is  less  than 
the  commercial  quota  recommended  by 
the  Monitoring  Committee.  It  should  be 
noted  that  the  Monitoring  Committee's 
recommended  TAL  had  a  50-percent 
probability  of  achieving  the  target  F  for 
1999. 

Comment  28:  The  Commission  and 
the  States  of  Connecticut  and  New  York 
stated  that  the  Commission  compliance 
criteria  do  not  require  states  to 
implement  a  set-aside  of  their  summer 
flounder  allocations  specifically  for 
incidental  catch  fisheries.  The 
Commission's  summer  flounder  FMP 
requires  the  voluntary  cooperation  of 
the  states  in  order  to  be  effective. 

Response:  The  Council  and 
Commission  voted  on  a  motion  at  the 
August  1998  meeting  to  "provide  for 
additional  incidental  catch  reserves." 
Discussion  at  the  meeting  indicated  that 
the  1998  compliance  criteria,  requiring 
an  incidental  catch  allocation  of  15 
percent,  would  be  maintained  for  1999. 
In  addition,  the  Council  and 
Commission  recommended  that 
additional  poundage  be  allocated  to 
incidental  catch,  bringing  the  incidental 
catch  allocation  to  22  percent.  The 
recommended  incidental  catch 
allocation  is  based  on  this  very  system, 
only  using  the  18.52  million  lb  (8.4 
million  kg)  TAL.  At  the  time  NMFS 
made  its  recommendation  and  at  the 
time  of  the  proposed  rule,  a  document 
dated  October  1997  stated  that  these 
criteria  were  mandatory.  Since  then, 
these  criteria  have  been  revised  by  the 
Commission  and  are  now  volunt£uy. 
NMFS  will  encourage  the  Commission 
to  re-evaluate  the  revision,  since  the 
incidental  catch  allocation  relies  upon 
the  states  for  effective  implementation. 
Comment  29:  The  Commission  stated 
that  the  analysis  concerning  the 
likelihood  of  achieving  the  target  fishing 
mortality  for  proposed  annual 
specifications  for  the  1999  summer 
floimder  fishery  is  weak. 
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Response:  It  is  not  clear  from  the 
<  omment  what  analysis  the  Commission 
Isels  should  be  done.  The  updated  stock 
assessment  was  used  to  make 
projections  and  indicated  that  the  TAL 
f  18.52  million  lb  (8.40  million  kg)  has 
higher  probability  of  meeting  the 
;et  F  than  the  Council's  and 
mmission's  recommendation.  To 
crease  further  the  probability  of 
hieving  the  target  F,  the  directed 
mmercial  fishery  is  recommended  to 
he  set  lower  than  the  directed 
(lommercial  fishery  allocation  associated 
\  irith  the  14.965  miUion  lb  (6.79  million 
I  g)  TAL  recommended  by  the 
( lonitoring  Committee,  with  the 
1 9maining  commercial  quota  set  aside 
t  jr  incidental  catch.  The  Monitoring 
C  lommittee's  recommendation  had  a  50- 
[  ercent  probability  of  meeting  the  target 
I .  NMFS  expects  that  by  setting  the 
K  irected  commercial  fishery  at  this 
1  }vel,  the  level  of  incidental  catch  of 
istummer  flounder  will  increase,  thus 
reducing  the  probability  of  achieving 
the  target.  To  mitigate  this  effect,  32.7 
percent  of  the  commercial  quota  is  set 
aside  for  incidental  catch.  This 
increases  the  probability  of  meeting  the 
jtiirget  F,  while  reducing  the  regulatory 
discards  that  would  otherwise  occur. 
I  j  Comment  30:  The  Commission  and 
the  State  of  Connecticut  commented 
at  the  proposed  summer  flounder 
easures  may  result  in  an  increase  in 
scard  mortality. 

Response:  NMFS  acknowledges  that  a 
rease  in  the  directed  commercial 
qjuota  may  result  in  an  increase  in  the 
incidental  catch  of  summer  flounder 
when  directed  quota  is  not  available.  To 
mitigate  this  effect,  32.7  percent  of  the 
a>mmercial  quota  is  recommended  to  be 
Allocated  to  incidental  catch.  This  will 
allow  those  summer  flounder  harvested 
ii  other  fisheries  to  be  landed  and  sold, 
yirith  the  intent  of  reducing  regulatory 
^Ijiscards  and  their  associated  mortality. 
ij  Comment  31:  The  Commission  stated 
ue  proposed  annual  specifications  for 
ue  1999  summer  flounder  fishery  do 
npt  ensiu-e  that  Federal  and  state 
I'^gulations  are  compatible.  The 
comment  notes  that  Board  action  is  final 
and  that  the  NMFS  revision  of  the 
Cbuncil  recommendation  poses  an 
hhplementation  problem  to  the  states. 
Response:  The  method  of  setting  the 
annual  specifications  for  summer 
flounder  were  reviewed  and  approved 
by  the  Council,  Commission,  and  NMFS 
(jiping  the  review  and  approval  of 
Amendment  2  to  the  Summer  Flounder 
FMP.  This  process  requires  the  Council 
a|id  Commission  to  make  a 
i^x)nunendation  to  NMFS  during  the 
ie  11  of  the  year.  NMFS  is  then  required 


to  review  the  measures  to  ensure  they 
meet  the  FMP  objectives.  If  NMFS  finds 
that  they  do  not,  the  Regional 
Administrator  must  propose  measures 
that  will  ensure  the  FMP  objectives  are 
attained.  Clearly  the  Board's  final  action 
is  a  recommendation  to  the  Regional 
Administrator.  The  FMP  does  not 
contemplate  a  separate  action  on  the 
part  of  Uie  Board  that  the  states  must 
implement. 

Comment  32:  The  State  of  New  Jersey 
and  one  fisheries  association 
commented  that  the  measures  should 
allow  the  states  to  reallocate  summer 
flounder  incidental  catch  to  directed 
fishing  if  necessary  to  attain  the  total 
allocation. 

Response:  NMFS'  recommendation  to 
allocate  the  commercial  quota  to  an 
Incidental  fishery  is  identical  to  the 
measure  adopted  by  the  Council  and 
Commission  at  their  August  1998 
meeting.  The  Council  and  Commission 
system  would  have  allocated  22  percent 
of  the  commercial  quota  to  incidental 
catch,  and,  as  written,  would  not  have 
allowed  that  allocation  to  be  reallocated 
to  the  directed  fishery.  NMFS  has 
adopted  the  recommendation  with  a 
lower  TAL.  The  recommendation  is  not 
intended  to  prevent  any  state  from 
harvesting  its  assigned  allocation.  While 
it  would  result  in  a  lower  directed 
fishery,  a  state  has  the  authority  to 
implement  an  incidental  catch  fishery 
that  would  result  in  the  entire 
incidental  catch  allocation  being  landed 
up  to  that  state's  annual  quota. 

Comment  33:  One  fisheries 
association  recommended  that  the  32.7 
percent  incidental  catch  allocation  of 
the  summer  flounder  quota  for  the 
incidental  catch  fishery  should  be 
replaced  by  an  allocation  of  10  percent 
of  the  coastwide  commercial  quota. 

Response:  NMFS  has  recommended 
the  32.7-percent  incidental  catch 
allocation  because  it  would  result  in  a 
higher  probabihty  of  achieving  while 
not  exceeding  the  target  F  than  a  10- 
percent  allocation  would.  A  10-percent 
allocation  would  be  lower  than  the  level 
of  incidental  catch  allocated  in  1998  or 
recommended  by  the  Council  and 
Commission  for  1999.  A  10-percent 
incidental  catch  allocation  in 
combination  with  the  18.52-million  lb 
(8.40-milhon  kg)  TAL  would  result  in  a 
less  than  18-percent  probability  of 
achieving  the  target  F  and,  therefore,  is 
a  less  desirable  option  than  the  NMFS 
recommendation. 

Comment  34:  One  fisheries 
association  supported  the  proposed 
1999  summer  floimder  recreational 
harvest  of  7.41  million  lb  (3.36  million 
kg). 


Response:  The  association's 
comments  are  noted  and  the  measure  is 
implemented  by  this  rule. 

Comment  35:  One  individual  stated 
the  proposed  1999  specifications  for  the 
summer  flounder  fishery  should  be 
replaced  with  a  7,500-lb  (3,402-kg)  trip 
limit  per  week. 

Response:  The  FMP  does  not 
currently  authorize  NMFS  to  specify  a 
coastwide  trip  limit.  The  Council  and 
Commission  have  submitted  for 
Secretarial  review  Amendment  12  to  the 
FMP,  which  would  allow  the  Council 
and  Commission  to  develop  .  ach  a 
measure  through  a  proposed  framework 
process  if  Amendment  12  were 
approved. 

Comment  36:  One  individual  stated 
the  proposed  1999  specifications  for  the 
summer  flounder,  scup,  and  black  sea 
bass  fishery  will  not  ensure  the  greatest 
benefit  to  the  nation. 

Response:  NMFS  conducted  a 
Regulatory  Impact  Review  (RIR)  as  part 
of  the  review  of  the  1999  summer 
flounder,  scup,  and  black  sea  bass 
specifications.  This  RIR  is  part  of  the 
process  of  preparing  and  reviewing 
regulatory  actions  and  provides  a 
comprehensive  review  of  the  changes  in 
net  economic  benefits  to  society 
associated  with  those  actions.  'This 
analysis  also  provides  a  review  of  the 
problems  and  policy  objectives 
prompting  the  regulatory  proposals  and 
an  evaluation  of  the  major  alternatives 
that  could  be  used  to  solve  the 
problems.  The  purpose  of  this  analysis 
is  to  ensure  that  the  regulatory  agency 
systematically  and  comprehensively 
consider  all  available  alternatives  so 
that  the  public  welfare  can  be  enhanced 
in  the  most  efficient  and  cost-effective 
way.  This  RIR  addresses  many  items  in 
the  regulatory  philosophy  and 
principles  of  Executive  Order  (E.O.) 
12866. 

The  recommended  actions  are 
necessary  to  advance  the  recovery  of 
these  stocks,  and  to  establish  the  harvest 
of  these  species  at  sustainable  levels. 
The  recommended  action  benefits  in  a 
material  way  the  economy,  productivity, 
competition,  and  jobs.  The 
recommended  action  will  not  adversely 
affect,  in  the  long-term,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  state,  local,  or  tribal 
governments,  or  communities.  Based  on 
this  review,  NMFS  has  concluded  that 
the  measures  will  result  in  a  net  benefit 
to  the  nation. 
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Comment  37:  One  individual 
proposed  a  32.7-percent  allocation  as 
the  summer  flounder  incidental  catch 
quota  for  the  recreational  fishery. 

Response:  The  Council  and 
Commission  made  recommendations  for 
the  recreational  sector  of  the  1999 
fishery  at  their  December  meeting.  Such 
measures  must  ensure  that  the 
recreational  fishery  comply  with  the 
harvest  level  specified,  though  the  tools 
available  in  the  FMP  are  limited  to    • 
specification  of  individual  possession 
limits,  minimum  fish  size,  and  fishing 
seasons. 

Comment  38:  The  State  of 
Connecticut  agreed  with  NMFS  that  the 
summer  flounder  TAL  for  1999  should 
remain  at  18.52  million  lb  (8.40  million 

kg). 
Response:  The  comment  has  been 

noted  and  the  18.52  million  lb  (8.40 

million  kg)  TAL  is  implemented  by  this 

rule. 

Comment  39:  The  State  of 
Connecticut  stated  the  incidental  catch 
limit  for  summer  flounder  will  create  a 
system  that  is  impossible  to  enforce  at 
sea  and  would  be  difficult  to  enforce  at 
dockside  prior  to  offloading. 

Response:  Under  the  current 
specifications,  many  states  implement  a 
trip  limit  to  manage  their  commercial 
quota.  Since  those  states  have 
implemented  such  provisions,  they 
must  have  established  enforcement 
mechanisms  that  can  be  used  for  the 
1999  fishery. 

Comment  40:  The  State  of 
Connecticut  stated  that  it  was  never  the 
intent  of  the  Council  and  the 
Commission  to  have  22  percent  of  the 
summer  flounder  TAL  allocated  to  the 
incidental  catch  fishery. 

Response:  The  Council  and  the 
Commission  clearly  recommended  that 
22  percent  of  the  commercial  quota 
would  be  allocated  to  incidental  catch 
fisheries.  The  motion  made  at  the 
August  1999  Council  and  Commission 
meeting  reads  as  follows:  "I  move  we 
specify  a  TAL  of  20.20  million  lb  (9.16 
million  kg)  and  indicate  that  the 
commercial  quota  increase  should  be 
used  by  states  to  provide  for  additional 
bycatch  reserves  *  *  *  ."  When  the 
percentage  incidental  catch  allocation  is 
calculated,  based  on  this  motion,  it  is  22 
percent  of  the  commercial  quota.  Given 
this  motion,  NMFS  believes  it  is  clear 
that  the  Council's  intent  was  to  allocate 
22  percent  to  an  incidental  catch 
fishery.  The  Coimcil  staff  clearly  agreed, 
as  incQcated  in  their  submission  to 
NMFS. 

Comment  41:  The  States  of  New  York 
and  North  Carolina  commented  that  the 
term  bycatch  was  used  inappropriately 
in  the  proposed  rule,  given  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act). 


Response:  NMFS  acknowledges  that 
the  term  "bycatch"  was  not  properly 
used  in  the  proposed  rule,  because 
under  the  Magnuson-Stevens  Act,  it 
means  fish  caught  but  not  sold.  To 
correct  for  this  error,  the  word 
"bycatch"  is  replaced  by  the  phrase 
"incidental  catch." 

Comment  42:  The  State  of  New  York 
and  the  Commission  commented  that 
they  support  the  proposed 
specifications  for  the  1999  scup  and 
black  sea  bass  fisheries. 

Response:  The  comments  have  been 
noted  and  the  specifications  for  the 
1999  scup  and  black  sea  bass  fisheries 
are  unchanged  from  the  proposed  rule. 

Comment  43:  The  Commonwealth  of 
Massachusetts  stated  that  it  continues  to 
feel  unfairly  and  inequitably  treated  by 
the  scup  management  plan  because  the 
measures  do  not  address  the  high  level 
of  scup  discard  mortality  attributed  to 
other  small-mesh  fisheries. 

Response:  The  Council  and 
Commission,  as  well  as  NMFS,  share  the 
State  of  Massachusetts'  concern  about 
the  level  of  scup  discard  occurring  in 
small  mesh  fisheries.  To  address  this 
issue,  the  1999  scup  specifications 
include  two  measures  to  account  for 
incidental  catch  of  scup.  First,  a  discard 
estimate  is  subtracted  from  the 
commercial  quota  to  account  for  the 
mortality  that  occurs  due  to  discards. 
Second,  the  minimum  mesh  threshold  is 
reduced  to  allow  for  the  landing  of 
incidentally  caught  scup  while  at  the 
same  time  discouraging  the  use  of  small- 
mesh  by  directed  scup  fishermen.  Some 
incidental  catch  allowance  is  necessary 
in  order  that  fish  that  might  otherwise 
be  discarded  dead  would  instead  be 
landed  and  apply  to  the  commercial 
quota,  increasing  the  probability  that  the 
target  exploitation  rate  will  be  met. 

Comment  44:  The  Commonwealth  of 
Massachusetts  stated  that  there  are  no 
analyses  to  support  NMFS'  contention 
that  by  dropping  the  threshold  trigger 
from  4,000  lb  (1,814  kg)  to  200  lb  (90.7 
kg)  (winter)  and  from  1,000  lb  (454  kg) 
to  100  lb  (45.4  kg)  (summer),  discards  of 
only  2.085  million  lb  (0.946  kg)  of  scup 
will  occur. 

Response:  The  1997  level  of  discards, 
3.95  million  lb  (1.79  million  kg), 
occurred  with  seasonal  mesh  thresholds 
of  4,000  lb  (1.814  kg)  and  1,000  lb  (454 
kg).  The  reduction  of  the  minimum 
mesh  threshold  will  allow  for  some 
incidental  catch  of  legal-sized  scup 
harvested  in  small-mesh  fisheries  to  be 
landed.  At  the  same  time,  the  low 
amount  allowed  will  discourage  the  use 
of  small  mesh  by  vessels  to  target  scup 
by  eliminating  the  incentive  the  large 
threshold  amount  may  have  provided. 
As  such,  this  threshold  would  reduce 
the  amount  of  discards  of  fish  harvested 
in  the  small-mesh  fisheries  for  other 


species.  The  reduced  incidental  catch 
allowance  is  necessary  so  that  fish  that 
might  otherwise  be  discarded  dead 
would  now  be  landed  and  apply  to  the 
commercial  quota,  increasing  the 
probability  that  the  target  exploitation 
rate  will  be  met. 

Classification 

This  action  is  authorized  by  50  CFR 
part  648  and  complies  with  the  National 
Environmental  Policy  Act. 

These  spjecifications  have  been 
determined  to  be  not  significant  for 
purposes  of  E.0. 12866. 

This  final  rule  implements  the  1999 
measures  for  the  summer  flounder, 
scup,  and  black  sea  bass  fisheries. 
NMFS  prepared  an  FRFA  for  this  final 
rule,  pursuant  to  5  U.S.C.  603.  A  copy 
of  the  FRFA  can  be  obtained  from  the 
Acting  Regional  Administrator  (see 
ADDRESSES).  A  summary  of  the  FRFA 
follows. 

Summary  of  FRFA 

This  rule  would  apply  to  the 
following  small  entities:  Actively 
participating  siunmer  flounder,  scup, 
and  black  sea  bass  commercial  vessels 
(990  vessels).  While  they  are  not 
actively  participating,  this  rule  would 
also  apply  to  all  vessels  currently 
permitted  for  summer  floimder,  scup, 
and  black  sea  bass.  This  rule  would 
apply  more  indirectly  to  other,  related 
segments  of  the  industry,  including — 
but  not  limited  to — dealers  and 
processors. 

This  rule  does  not  implement  new 
reporting  or  recordkeeping  measures. 
There  are  no  changes  to  existing 
reporting  requirements.  Currently,  all 
summer  flounder,  scup  and/or  black  sea 
bass  federally-permitted  dealers  must 
submit  weekly  interactive  voice 
response  reports  of  fish  purchases.  The 
owner  or  operator  of  any  vessel  issued 
a  moratorium  vessel  permit  for  summer 
flounder,  scup,  black  sea  bass,  must 
maintain  on  board  the  vessel,  and 
submit,  an  acciurate  daily  fishing  log 
report  for  all  fishing  trips,  regardless  of 
species  fished  for  or  taken.  The  owner 
of  any  party  or  charter  boat  issued  a 
siunmer  floimder  or  scup  permit  other 
than  a  moratorium  permit  and  carrying 
passengers  for  hire  shall  maintain  on 
board  the  vessel,  and  submit,  an 
accurate  daily  fishing  log  report  for  each 
charter  or  party  fishing  trip  that  lands 
summer  flounder  or  scup,  unless  such  a 
vessel  is  also  issued  another  permit  that 
requires  regular  reporting,  in  which  case 
a  fishing  log  report  is  required  for  each 
trip  regardless  of  species  retained.  These 
reporting  requirements  are  critical  for 
monitoring  the  harvest  level  of  these 
fisheries. 
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'  "he  FRFA  examines  five  scenarios. 
Each  was  examined  for  impacts  on  all 
vessels  permitted  to  fish  for  these 
species  since  that  represents  the 
universe  of  potentially  impacted  small 


entities.  Each  was  also  examined  for 
impacts  on  vessels  that  landed  any  of 
those  species  in  1997,  the  last  full  year 
for  which  there  is  landings  data.  The 
subset  was  examined  to  determine  the 


impacts  on  ciurently  active  participants 
in  the  fishery.  Table  4  siunmarizes  the 
scenarios  analyzed  in  the  FRFA. 


Table  4.— Comparison  (in  Pounds)  of  the  Scenarios  of  Quota  Combinations  Reviewed 


Qua  la  Scenario  1: 

Fkjke  NMFS  Pteferred  Altomative 

Scup  Prefened  ANemative 

Black  Sea  Bass  Preferred  Altem^ive  , 
Quna  Scenario  2: 

E  Council  Preterred  AKematlve  .... 
Preferred  Alternative  
Sea  Bass  Preferred  AKemative  . 
Quota  Scenario  3: 

)  Technicai  Recommendation  . 

I  Preferred  AHemative „. 


:  Sea  Bass  Prefened  ANemative 

Qupte.  Scenario  4  (Least  restrictive): 

FMce  Council  Preterred  AKemative  

Bcup  Non-Selected  AKemative  2 

Black  Sea  Bass  Non-Seiected  AKemative  2 
Quota  Scenario  5  (Most  restrictive): 

Fluke  Technical  ReoonMnendation „. 

-  Scup  Non-Selected  AKemative  1 


Slack  Sea  Bass  Non-Selected  AKemative  1 


II 


is  Important  to  note  that,  wtiile  the  total  allowable  catch  in  1999  is  proposed  to  be  the  same  as 
du^  substantially  due  to  significant  overages  in  the  1996  fishing  year. 


Comnrterdal 
quota 


11.111,296 
2.534,160 
3.024.742 

12,120,000 
2,534,160 
3,024,742 

8.787.000 
2,534.160 
3,024.742 

12,120.000 
3310,000 
4,710,000 

8.787,000 

670,000 

1.400.000 


Percent  of 
1997  land- 
ings^ 


123.82 

52.42 

114.66 

135.06 

52.42 

114.66 

97.92 

52.42 

114.66 

135.06 

72.61 

171.33 

97.92 
13.86 
S3J07 


Percent 
change 


23je 

-47.68 
14.66 

36.06 

-47.58 

14.66 

-2.06 

-47.58 

14.66 

35.06 

-27.39 

71 33 

-2.08 
-86.14 
-46.93 


in  1997,  the  1997  commercial  quota  was  re- 


The  number  of  vessels  impacted  was 
assessed  for  7  classes  of  vessels,  based 
on  either  the  combinations  of  species 
permits  or  by  species  landings.  An 
analysis  of  Scenario  I  (the  harvest  limits 
implemented  by  this  rule)  indicates  that 
these  levels  will  result  in  greater  than  a 
5  percent  revenue  loss  to  191  actively 
participating  commercial  vessels. 
However,  this  analysis  did  not  consider 
the  32.7-percent  allocation  for 
incidental  catch,  which  is  the  likely 
result  of  stateS'implementing  . 
recommended  incidental  catch 
measures.  When  that  allocation  was 
factored  into  the  analysis,  62  vessels 
were  found  to  have  a  greater  than  5- 
percent  revenue  loss.  Impacts  on  these 
62  vessels  varied.  No  vessels  landing 
combinations  of  summer  flounder  or 
black  sea  bass  were  in  this  group,  while 
31  vessels  landing  all  three  s]}ecies 
were.  When  all  currently  permitted 
vessels  were  examined,  194  vessels 
were  foimd  to  have  greater  than  a  5- 
percent  revenue  loss  under  these 
measures.  The  vessel  class  with  the 
largest  nimiber  of  affected  vessels  were 
vessels  permitted  for  scup,  black  sea 
bass,  and  summer  flounder  (114  vessels 
were  impacted  by  a  greater  than  5 
percent  revenue  loss). 

Scenario  I  was  selected  as  the 
preferred  alternative  to  be  implemented 
by  this  rule  because  it  has  the  greatest 
probability  of  achieving  the  FMP's 
targets.  It  also  has  measures  to  address 
concerns  about  incidental  catch  in  the 
summer  flounder  and  scup  fisheries. 
While  some  impacts  would  be  realized 
by  vessels  landing  scup  as  a  result  of  the 
reduction  in  the  scup  TAG,  those 
impacts  should  be  reduced  for  vessels 
that  would  benefit  &om  increases  in  the 
summer  flounder  and  black  sea  bass 
allocations  for  1999,  when  compared  to 
1997. 

An  analysis  of  the  harvest  limits  in 
Scenario  II  indicates  that  these  levels 
would  result  in  a  negative  economic 
impact  to  65  of  the  actively  participating 
vessels.  Impacts  on  these  65  vessels 
varied.  No  vessels  landing  combinations 
of  summer  flounder  or  black  sea  bass 
were  in  this  group,  while  34  vessels 
landing  all  three  species  were.  When 
additional  analyses  were  conducted  to 
account  for  a  22-percent  incidental 
catch  allocation,  59  actively 


participating  vessels  would  have  greater 
than  a  5-percent  revenue  loss.  When  all 
currently  permitted  vessels  were 
examined,  56  vessels  were  found  to 
have  greater  than  a  5  percent  revenue 
loss  imder  these  measures.  The  vessel 
class  with  the  largest  number  of  affected 
vessels  were  vessels  permitted  for  all 
three  fisheries:  Scup,  black  sea  bass,  and 
summer  flounder  (27  vessels  were 
impacted  by  a  greater  than  5-percent 
revenue  loss).  NMFS  did  not  select  this 
alternative  because  it  had  only  a  3- 
percent  probability  of  achieving  the 
target  F  for  summer  flounder  in  1999. 

An  analysis  of  the  harvest  limits  in 
Scenario  in  indicates  that  these  harvest 
levels  would  result  in  a  negative 
economic  impact  to  122  of  the  actively 
participating  vessels.  Impacts  on  these 
122  vessels  varied.  No  vessels  landing 
black  sea  bass  only  were  in  this  group 
while  71  vessels  landing  all  three 
species  were.  When  all  currently 
permitted  vessels  were  examined,  122 
vessels  were  fotmd  to  have  greater  than 
a  5-percent  revenue  loss  imder  these 
measures.  The  vessel  class  with  the 
largest  number  of  affected  vessels  were 
vessels  permitted  for  all  three  fisheries: 
Scup,  black  sea  bass,  and  summer 
flounder  (74  vessels  were  impacted  by 
a  greater  than  5  percent  revenue  loss). 
NMFS  did  not  select  this  scenario 
because  despite  the  increased 
probability  that  the  summer  flounder 
target  F  would  be  achieved,  no  measures 
exist  to  address  the  concerns  about 
incidental  catch  in  this  fishery.  Under 
this  scenario,  the  commercial  quota 
would  be  reduced,  likely  resulting  in  an 
increase  in  the  discards  of  summer 
flounder. 

An  analysis  of  the  harvest  limits  in 
Scenario  IV  indicates  that  these  levels 
would  result  in  a  negative  economic 
impact  to  23  of  the  actively  participating 
vessels.  Impacts  on  these  23  vessels 
varied.  No  vessels  landing  combinations 
of  summer  flounder  or  black  sea  bass  or 
landing  scup  and  siunmer  flounder  were 
in  this  group  while  10  vessels  landing 
all  scup  and  black  sea  bass  were.  When 
all  currently  permitted  vessels  were 
examined,  18  vessels  were  found  to 
have  greater  than  a  5-percent  revenue 
loss  under  these  measures.  The  vessel 
class  with  the  largest  number  of  affected 
vessels  were  vessels  permitted  for  scup 


and  black  sea  bass  (9  vessels  were 
impacted  by  a  greater  than  5  percent 
revenue  loss).  NMFS  rejected  this 
scenario  because  it  had  a  low 
probability  of  achieving  the  target  F's  for 
the  summer  flounder  and  scup  fisheries. 

An  analysis  of  the  harvest  limits  in 
Scenario  V  indicates  that  these  levels 
would  result  in  a  negative  economic 
impact  to  290  actively  participating 
commercial  vessels  with  impacts  on 
vessels  landing  all  species 
combinations.  Impacts  on  these  290 
vessels  ranged  from  4  vessels  landing 
scup  only  to  147  vessels  landing  all 
three.  When  all  currently  permitted 
vessels  were  examined,  272  vessels 
were  found  to  have  greater  than  a  5 
percent  revenue  loss  under  these 
measures.  The  vessel  class  with  the 
largest  number  of  affected  vessels  were 
vessels  permitted  for  all  three  fisheries: 
Scup,  black  sea  bass,  and  summer 
flounder  (138  vessels  were  impacted  by 
a  greater  than  5  percent  revenue  loss). 
NMFS  did  not  select  this  scenario 
because,  despite  the  increased 
probability  that  the  summer  flounder 
target  F  would  be  achieved,  no  measures 
exist  to  address  the  concerns  about 
incidental  catch  in  this  fishery.  Under 
this  scenario,  the  commercial  quota 
would  be  reduced,  likely  resulting  in  an 
increase  in  the  incidental  catch  of 
summer  flounder.  In  addition,  the 
reduction  of  the  black  sea  bass  TAL 
under  this  scenario  would  result  in  an 
F  rate  that  would  accelerate  stock 
rebuilding;  however,  it  would  also 
result  in  significant  impacts  on  the 
commercial  fishery  while  not  being 
necessary  to  meet  the  FMP 
requirements. 

Comments  on  the  IRFA  were  received 
from  the  State  of  North  Carolina.  Those 
comments  expressed  concerns  about  the 
adequacy  of  the  analysis  done  for 
operating  out  of  the  State  of  North 
Carolina.  The  basic  analytical  method 
was  unchanged  frogi  the  IRFA  as  the 
result  of  comments,  though  NMFS  did 
additional  analysis  to  clarify  some 
points,  including  an  expanded  analysis 
of  the  incidental  catch  provision.  NMFS 
completed  these  analyses  to  ensure  that 
all  aspects  of  the  measures  and  of  the 
summer  flounder,  scup,  and  black  sea 
bass  fisheries  have  been  examined.  (End 
of  summary  of  FRFA.) 


This  action  implements  1999 
I  ;j)ecincations  for  the  summer  flounder, 
$Cup,  and  black  sea  bass  fisheries.  This 
Ktion  does  not  significantly  revise 
Management  measures  in  a  manner  that 
Would  require  time  to  plan  or  prepare 
(Or  those  revisions.  This  action 

Stablishes  annual  quotas  which  are 
led  to  control  the  harvest  of  these 
iheries.  Closures  must  be  implemented 
mediately  to  conserve  fishery 
sources  when  a  quota  is  attained.  This 
ion  recommends  allocation  of  a 

mer  flounder  incidental  catch  to  be 
ilized  in  accordance  with  incidental 
O^tch  measures  approved  by  the  Council 
a$d  Commission  at  their  August  1998 
nieeting.  Since  these  measures  were 
approved  by  the  Council  and 
Commission,  the  states  should  be  taking 
action  to  implement  them  by  January  1, 
i$99.  Because  of  the  need  to  implement 
these  measures  in  a  timely  manner  to 
address  overfishing  of  summer  flounder, 

J  tup,  and  black  sea  bass,  the  Assistant 
dministrator  for  Fisheries,  NOAA,  has 
determined,  under  5  U.S.C.  553(d)(3), 
that  to  delay  for  30  days  the 
eiffectiveness  of  these  measures  would 
q4  contrary  to  the  public  interest. 


Accordingly,  they  are  being  made 
effective  January  1, 1999.  The  annual 
specifications  for  the  scup  fishery 
include  a  provision  to  reduce  the 
minimum  mesh  threshold 
(§  648.123(a)(1))  that  would  be  more 
restrictive  than  the  current  mesh 
provision.  In  order  to  allow  the  fishery 
time  to  come  into  compliance  with  this 
provision,  it  will  not  become  effective 
imtil  February  1, 1999. 

List  of  Subjects  in  50  CFR  Part  648 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  December  23, 1998. 

Andrew  A.  Rosenberg, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  648  is  amended 
as  follows: 

PART  648— FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 


2.  In  §  648.123,  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

§  648. 1 23    Gear  restrictions. 

(a)  Trawl  vessel  gear  restrictions — (1) 
Minimum  mesh  size.  The  owners  or 
operators  of  otter  trawlers  who  are 
issued  a  scup  moratorium  permit  and 
who  possess  200  lb  or  more  (90.7  kg  or 
more)  of  scup  from  November  1  through 
April  30  or  100  lb  or  more  (45.4  kg  or 
more)  of  scup  from  May  1  through 
October  31,  must  fish  with  nets  that 
have  a  minimum  mesh  size  of  4.5  inches 
(11.43  cm)  diamond  mesh,  applied 
throughout  the  codend  for  at  least  75 
continuous  meshes  forward  of  the 
terminus  of  the  net,  or  for  codends  with 
fewer  than  75  meshes,  the  minimum- 
mesh-size  codend  must  be  a  minimum 
of  one-third  of  the  net,  measured  from 
the  terminus  of  the  codend  to  the  head 
rope,  excluding  any  turtle  excluder 
device  extension.  Scup  on  bocrd  these 
vessels  shall  be  stored  separately  and 
kept  readily  available  for  inspection. 
*        *        *        *        • 

(FR  Doc.  98-34511  Filed  12-30-98;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMSSION 

10  CFR  Paris  30. 31, 32, 170,  and  171 

Notica  of  Availabiltty  of  Staff  Draft 
Proposad  Rula  Raqulremants  for 
Cartain  Qanarally^Ucanaad  taiduatrial 
Davloaa  Containing  Byproduct  Material 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTKM:  Notice  of  availability. 

SUMMARY:  The  NRC  is  making  available 
a  staff  draft  rulemaking  to  amend  its 
regulations  governing  the  use  of 
byproduct  material  in  certain 
measuring,  gauging,  or  controlling 
devices.  Tlie  prc^osed  revision  includes 
the  addition  of  explicit  requirements  for 
a  registration  process  that  the  NRC  plans 
to  initiate  throu^  an  earlier  proposed 
rule.  This  action  would  propose  to  add 
to  the  regulations  the  specific  criteria  for 
inclusion  in  the  registration  program 
and  details  about  the  information 
required;  it  would  also  add  a 
registration  fee.  The  amendments  would 
also  modify  the  quarterly  transfer 
reporting,  recordkeeping,  and  labeling 
requirements  for  specific  Ucensees  who 
distribute  certain  generally  licensed 
devices  and  clarify  which  provisions  of 
the  regulations  apply  to  all  general 
licenses  for  byproduct  material.  The 
draft  proposed  rule  is  intended  to  allow 
the  NRC  to  better  track  certain  general 
licensees,  so  that  they  can  be  contacted 
or  inspected;  to  track  generally  licensed 
devices  so  that  the  devices  can  be 
identified  even  if  lost  or  damaged;  and 
to  further  ensure  that  general  Ucensees 
are  aware  of  and  imderstand  the 
requirements  for  the  possession  of 
devices  containing  byproduct  material. 
Greater  awareness  helps  to  ensure  that 
general  licensees  will  properly  handle 
and  dispose  of  generally  licensed 
devices  and  reduce  the  potential  for 
incidents  that  could  result  in 
unnecessary  radiation  exposure  to  the 
public  and  contamination  of  property. 
DATES:  Comments  received  on  the  staff 
draft  by  February  5, 1999,  will  be 


considered  by  the  staff  prior  to 
Commission  review.  Comments 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so. 
When  the  Commission  has  approved  a 
proposed  rule,  it  will  be  published  in 
the  Federal  Register  for  formal  public 
comment. 

ADDRESSES:  A  copy  of  the  staff  draft 
proposed  rule  can  be  obtained 
electronically  at  the  NRC  Technical 
Conference  Forum  Website  imder  the 
topic  "Staff  Draft  Proposed  Rule  for 
Requirements  for  Certain  Generally 
Licensed  Industrial  Devices  Containing 
Byproduct  Material"  at  http:// 
techconf.llnl.gov/cgi-binytopics  or  from 
the  NRC's  Public  Docimient  Room,  2120 
L  Street,  NW.,  (Lower  Level), 
Washington,  DC  20555;  telephcme  202- 
634-3273;  fax  202-634-3343.  To  view 
the  working  paper  at  the  Website,  select 
"Staff  Draft  Proposed  Rule  for 
Requirements  for  Certain  Generally 
Licensed  Industrial  Devices  Containing 
Byproduct  Material." 

Comments  may  be  posted 
electronically  on  the  NRC  Technical 
Conference  Forum  Website  mentioned 
above.  Comments  submitted 
electronically  can  also  be  viewed  at  that 
Website.  Comments  may  also  be  mailed 
to  the  Office  of  the  Secretary,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555. 
FOR  FURTMER  INFORMATION  CONTACT: 
Catherine  R.  Mattsen,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  telephone 
(301)  415-6264;  e-mail  crm@nrc.gov. 

Dated  at  Rockville,  Maryland  this  21st  day 
of  Decemlier,  1998. 

For  the  Nuclear  Regulatory  Commission. 
Frederick  C  Combs, 

Acting  Director,  Division  of  Industrial  and 
Medical  Nuclear  Safety,  NMSS. 
IFR  Doc.  98-34577  Filed  12-30-98;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

12CFRPart229 

[Regulation  CC;  Docket  No.  R-1027] 

Availabiltty  of  Funds  and  Coilaction  of 
Checks 

AGENCY:  Board  of  Govemora  of  the 
Federal  Reserve  System. 


ACTION:  Notice  of  proposed  rulemaking; 
extension  of  comment  period. 

SUMMARY:  The  Board  of  Governors  of  the 
Federal  Reserve  System  (Board)  is 
extending  the  comment  period  on  its 
proposal  to  amend  Regidation  CC  to 
allow  banks  that  consimunate  a  merger 
on  or  after  July  1, 1998,  and  before  Jime 
1, 1999,  greater  time  to  implement 
software  changes  related  to  the  merger. 
The  Secretary  of  the  Board,  acting 
pursuant  to  delegated  authority,  has 
extended  the  comment  period  bom 
January  4, 1999  to  February  1, 1999,  to 
provide  additional  time  for  public 
comment. 

DATES:  Comments  must  be  received  by 
February  1, 1999. 

ADDRESSES:  Comments,  which  should 
refer  to  Docket  No.  R-1027,  may  be 
mailed  to  Ms.  Jennifer  Johnson, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets,  N.W.,  Washington,  D.C.  20551. 
Comments  addressed  to  Ms.  Johnson 
may  also  be  delivered  to  the  Board's 
mail  room  between  8:45  a.m.  and  5:15 
p.m.,  and  to  the  security  control  room 
at  all  other  times.  Both  the  mail  room 
and  the  security  control  room  are 
accessible  from  the  courtyard  entrance 
on  20th  Street  between  Constitution 
Avenue  and  C  Street,  N.W.  Comments 
may  be  inspected  in  room  MP-500, 
pursuant  to  §  261.12  of  the  Board's 
Rules  Regarding  Availability  of 
Information,  between  9:00  a.m.  and  5:00 
p.m.,  except  as  provided  in  §  261.14  of 
those  same  Rules.  (12  CFR  261.12  and 
261.14) 

FOR  FURTHER  INFORMATION  CONTACT:  Jean 
Anderson,  Staff  Attorney,  Legal  Division 
(202/452-3707).  For  the  hearing 
impaired  only,  Telecommimications 
Device  for  the  Deaf  (TDD),  Diane  Jenkins 
(202/452-3544). 

SUPPLEMENTARY  INFORMATION:  On 
December  2, 1998,  the  Board  requested 
comment  in  response  to  a  notice  of 
proposed  rulemaking  on  amendments  to 
Regulation  CC  (63  FR  66499).  Under  the 
proposal,  comments  were  due  by 
January  4, 1999.  In  order  to  allow 
affected  parties  additional  time  to 
respond  to  the  proposal  the  Board  is 
extending  the  conunent  period  to 
February  1, 1999.  This  extension  will 
not  delay  the  Board  in  providing  its 
report  to  the  Congress. 

By  order  of  the  Secretary  of  the  Board, 
acting  pursuant  to  delegated  authority  for  the 
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1  loard  of  Governors  of  the  Federal  Reserve 
i  >ystem,  December  23, 1998. 

J.  Tohnson, 
iecretary  of  the  Board. 

Doc.  98-34495  Filed  12-30-98;  8:45  am] 
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ECURITIES  AND  EXCHANGE 
jtoMMISSION 

I?  CFR  Chapter  II 

^Mease  Nos.  33-7618,  34-40828, 35-26958, 
49-2371. 10-23621,  IA-1777;  RIe  No.  87- 
1^2-981 

lUst  Of  Rules  To  Be  Reviewed  Pursuant 
to  the  Regulatory  Flexibility  Act 

'agency:  Securities  and  Exchange 

(Lommission. 

I  cnON:  Publication  of  list  of  rules 

I  cheduled  for  review. 


I  UMMARY:  The  Securities  and  Exchange 
( k>nunission  is  today  publishing  a  list  of 
I  tiles  to  be  reviewed  pursuant  to  Section 
610  of  the  Regulatory  Flexibility  Act. 
fhe  list  is  published  to  provide  the 
]  lubUc  with  notice  that  diese  rules  are 
!  cheduled  for  review  by  the  agency  and 
I D  invite  public  comment  on  them. 
I  lATES:  Public  comments  are  due  by 
I'ebruary  15, 1999. 

/  DORESSES:  Persons  wishing  to  submit 
y  nitten  comments  should  file  three 
( opies  with  Jonathan  G.  Katz,  Secretary, 
i  Securities  and  Exchange  Commission, 
'  50  Fifth  Street.  N.W..  Room  6184.  Stop 
t  -9.  Washington,  D.C.  20549.  All 
!  ubmissions  should  refer  to  File  No.  S7- 
i  2-98,  and  will  be  available  for  pubUc 
i  ospection  and  copying  at  the 
( lommission's  Public  Reference  Room, 
i  loom  1026,  at  the  same  address. 
F  OR  FURTHER  INFORMATION  CONTACT: 
/  jme  H.  SidUvan,  Office  of  the  General 
C  Counsel,  Securities  and  Exchange 
(^mmission  202-942-0954. 
SUPPLEMENTARY  INFORMATION:  The 
[Regulatory  FlexibiUty  Act  ("RFA") 
if^dified  at  5  U.S.C.  600-611  requires 
^encies  to  review  rules  which  have  a 
isignificant  economic  impact  upon  a 
tsjubstantlal  niunber  of  small  entities 
lelvery  ten  years.  The  piupose  of  the 
review  is  "to  determine  whether  such 
kiiles  should  be  continued  without 
ohange,  or  should  be  amended  or 
rescinded  *  *  *  to  minimize  any 
significant  economic  impact  of  the  rules 
upon  a  substantial  number  of  such  small 
iBtotities"  (5  U.S.C.  610(a)). 
:  The  RFA  sets  forth  specific 
considerations  that  must  be  addressed 
[|i  the  review  of  each  rule: 
•  The  continued  need  for  the  rule; 


•  The  nature  of  complaints  or 
comments  received  concerning  the  rule 
from  the  public; 

•  Thecomplexity  of  therule; 

•  The  extent  to  which  the  rule 
overlaps,  duplicates  or  conflicts  with 
other  Federal  rules,  and,  to  the  extent 
feasible,  with  State  and  local 
governmental  rules;  and 

•  The  length  of  time  since  the  rule 
has  been  evaluated  or  the  degree  to 
which  technology,  economic  conditions; 
or  other  factors  have  changed  in  the  area 
affected  by  the  rule  (5  U.S.C.  610(c)). 

The  Securities  and  Exchange 
Commission,  as  a  matter  of  policy, 
reviews  all  rules  which  it  publishes  for 
notice  and  comment  to  assess  their 
continued  compliance  with  the  RFA. 
Pursuant  to  the  RFA,  the  rules  and 
forms  listed  below  are  scheduled  for 
review  by  staff  of  the  Commission 
during  the  next  twelve  months.  The 
rules  are  grouped  according  to  which 
Division  or  Office  of  the  Commission 
will  review  each  rule: 

Rules  To  Be  Reviewed  by  the  Office  of 
the  Chief  Accountant 

Title:  Article  6  of  Regulation  S-X 

(Financial  Statements  of  Registered. 

Investment  Companies) 
Citation:  17  CFR  210.6 
Authority:  15  U.S.C.  77f,  77g,  77s(a), 

77aa(25)  to  (26),  78/,  78m,  78o(d). 

78w(a).  79e(b).  79n.  79t(a).  80a-8,  and 

80a-29 
Title:  Article  6A  of  Regulation  S-X 

(Financial  Statements  of  Employee 

Stock  Purchase,  Savings,  and  Similar 

Plans) 
Citation:  17  CFR  210.6A 
Authority:  15  U.S.C.  77f,  77g,  77s(a), 

77aa(25)  to  (26),  78/,  78m,  78o(d), 

78w(a).  79e(b),  79n,  79t(a),  80a-8.  and 

80a-29 

Rules  To  Be  Reviewed  by  the  Division 
of  Market  Regulation 

Title:  Rule  15g2-6  (Sales  Practice 

Requirement  for  Certain  Low-priced 

Securities) 

[The  rule  was  amended  and 

redesignated  as  Rule  15g-9  in  1993] 
Citation:  17  CFR  240.15g-9 
Authority:  15  U.S.C.  78w.  78c,  78j,  and 

780 
Title:  Rule  3al2-10  (Exemption  of 

Certain  Securities  Issued  by  the 

Resolution  Funding  Corporation) 
Citation:  17  CFR  240.3al2-10 
Authority:  15  U.S.C.  78w,  78b,  and  78c 
Title:  Rule  15a-6  (Exemption  of  Certain 

Foreign  Brokers  or  Dealers) 
Citation:  17  CFR  240.15a-6 
Authority:  15  U.S.C.  78a,  78c,  78j,  78o, 

and  78g 
Title:  Rule  15c2-12  (Municipal 

Securities  Disclosure) 


Citation:  17  CFR  240.15c2-12 
Authority:  15  U.S.C.  78w.  78b,  78c,  78j, 

78o,  780-4,  and  78g 
Title:  Rule  19c-5  (Governing  the 

Multiple  Listing  of  Options  on 

National  Securities  Exchanges) 
Citation:  17  CFR  240.19c-5 
Authority:  15  U.S.C.  78w,  78f,  78k-l, 

and  78s 

Rules  and  Forms  To  Be  Reviewed  by 
the  Division  of  Investment  Management 

Title:  Public  UtiUty  Holding  Company 
Act  ("PUHCA")  Rule  80  (Definitions 
of  terms  used  in  rules  under  Section 
13) 

Citation:  17  CFR  250.80 

Authority:  15  U.S.C.  79m 

Title:  PUHCA  Rule  81  (Exempted 
transactions) 

Citof/on;  17  CFR  250.81 

Authority:  15  U.S.C.  79m 

Title:  PUHCA  Rule  82  (Temporary 
exemption  from  Section  13) 

Citation:  17  CFR  250.82 

Authority:  15  U.S.C.  79m 

Title:  PUHCA  Rule  84  (Prohibition  of 
unauthorized  transactions  by 
registered  holding  companies) 

Citation:  17  CFR  250.84 

Authority:  15  U.S.C.  79m 

Title:  PUHCA  Rule  85  (Service,  sales. 

and  construction  by  registered 

holding  companies) 
Citation:  17  CFR  250.85 
Authority:  15  U.S.C.  79m 
Title:  PUHCA  Rule  86  (Prohibition  of 

unauthorized  transactions  by 

subsidiaries) 
Citation:  17  CFR  250.86 
Authority:  15  U.S.C.  79m 
Title:  PUHCA  Rule  88  (Approval  of 

mutual  service  companies; 

organization  and  conduct  of  business 

or  subsidiary  service  companies) 
Citation:  17  CFR  250.88 
Authority:  15  U.S.C.  79m 

Title:  PUHCA  Rule  89  (Termination  of 

contracts) 
Citation:  17  CFR  250.89 
Authority:  15  U.S.C.  79m 
Title:  PUHCA  Rule  90  (Transactions 

Umited  to  cost) 
Citation:  17  CFR  250.90 
Authority:  15  U.S.C.  79m 
Title:  PUHCA  Rule  91  (Determination  of 

cost) 
Citation:  17  CFR  250.91 
Authority:  15  U.S.C.  79m 
Title:  PUHCA  Rule  92  (Sales  of  goods 

produced  by  seller) 
Citation:  17  CFR  250.92 
Authority:  15  U.S.C.  79m 
Title:  PUHCA  Rule  93  (Accounts  and 

records  of  mutual  and  subsidiary 

service  companies) 
Citation:  17  CFR  250.93 
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Authority:  15  U.S.C.  79m 

Title:  PUHCA  Rule  94  (Annual  reports 
by  mutual  and  subsidiary  service 
companies) 

Citation:  17  C3TI  250.94 

Authority:  15  U.S.C.  79m 

Title:  PUHCA  Rule  95  (Reports  required 
from  affiliate  service  companies  and 
companies  principally  engaged  in 
performing  services) 

Citation:  17  CFR  250.95 

Authority:  15  U.S.C.  79m 

Title:  PUHCA  Rule  100  (Orders  granting 

or  withdrawing  exemptions) 
Citation:  17  CFR  250.100 
Authority:  15  U.S.C.  79t 

Title:  PUHCA  Rule  101  (Standards  and 

interpretations  of  rules) 
Citation:  17  CFR  250.101 
Authority:  15  U.S.C.  79t 

Title:  PUHCA  Rule  102  (Effective  date  of 

rules) 
Citation:  17  CFR  250.102 
Authority:  15  U.S.C.  79t 

Titie:  PUHCA  Rule  103  (References  and 

definitions) 
Citation:  17  CFR  250.103 
Authority:  15  U.S.C.  79t 

Titie:  PUHCA  Rule  103A  (LiabiUty  for 

certain  statements  by  issuers) 
Citation:  17  CFR  250.103A 
Authority:  15  U.S.C.  79t 

Tjt7e;  PUHCA  Rule  104  (Public 
disclosure  of  information  and 
objections  thereto) 

Citation:  17  CFR  250.104 

Authority:  15  U.S.C.  79t 

Titie:  PUHCA  Rule  105  (Disclosure 
detrimental  to  the  national  defense  or 
foreign  poUcy) 

Citation:  17  CFR  250.105 

Authority:  15  U.S.C.  79t 

Titie:  PUHCA  Form  U-6B-2  (Certificate 

of  notification) 
Citation:  17  CFR  259.206 
Authority:  15  U.S.C.  79f 

Titie:  PUHCA  Form  U-7D  (Certificate 
pursuant  to  Riile  7(d)  of  Public  Utihty 
Holding  Company  Act  of  1935) 

Citation:  17  CFR  259.404 

Authority:  15  U.S.C.  79b(a)(3) 

The  Commission  invites  pubUc 
comment  on  both  the  Ust  and  the  rules 
to  be  reviewed. 

By  the  Commission. 

Dated:  December  23, 1998. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

IFR  Doc.  98-34694  Filed  12-30-98;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 
[REG-10«386-08] 
RIN  1545-AW52 

Retention  of  Income  Tax  Return 
Preparers'  Signatures 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temporary 

regulations. 

summary:  hi  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register,  the  IRS  is  issuing  temporary 
regulations  relating  to  the  retention  of 
income  tax  return  preparers'  signatures. 
The  text  of  those  temporary  regulations 
also  serves  as  the  text  of  these  proposed 
regulations. 

DATES:  Written  and  electronic  comments 
and  requests  for  a  public  hearing  must 
be  received  by  March  31, 1999. 
ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (REG-106386-98), 
room  5226,  Internal  Revenue  Service, 
POB  7604,  Ben  Franklin  Station, 
Washington,  DC  20044.  Submissions 
may  be  hand  dehvered  Monday  through 
Friday  between  the  hours  of  8  a.m.  and 
5  p.m.  to  CC:DOM:CORP:R  (REG- 
106386-98),  Coiuier's  Desk,  Internal 
Revenue  Service,  1111  Constitution 
Avenue,  NW.,  Washington,  DC. 
Alternatively,  taicpayers  may  submit 
comments  electronically  via  the  Internet 
by  selecting  the  "Tax  Regs"  option  on 
the  IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.ustreas.gov/prod/ 

tax regs/comments.html. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations.  Marc  C. 
Porter.  (202)  622-4940;  concerning 
submissions,  LaNita  Van  Dyke,  (202) 
622-7190  (not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

Background 

Temporary  regulations  in  the  Rules 
and  Regulations  section  of  this  issue  of 
the  Federal  Register  amend  Income  Tax 
Regulations  (26  CFR  part  1)  under 
section  6695(b)  of  the  Internal  Revenue 
Code.  These  regulations  require  an 
income  tax  return  preparer  to  keep  a 
manually  signed  (by  the  preparer)  copy 
of  a  return  or  claim  for  refund  if  the 
preparer  presented  to  the  taxpayer  for 
signature  a  return  or  claim  with  a  copy 
of  the  preparer's  manual  signature. 

The  text  of  those  temporary 
xfigulatinns  also  serves  as  tlie  iexi.  of 


these  proposed  regulations.  The 
preamble  to  the  temporary  regulations 
explains  the  temporary  regulations. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations,  and  because  the  regulations 
do  not  impose  a  collection  of 
information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Piusuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Proposed  Efiective  Date 

The  proposed  regulations  are 
proposed  to  be  effective  for  returns  or 
claims  for  refund  presented  to  a 
taxpayer  for  signature  after  December 
31, 1998  and  for  returns  or  claims 
retained  on  or  before  that  date. 

Comments  and  Requests  for  a  Public 
Hearing 

^Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
electronic  and  written  comments  (a 
signed  original  and  8  copies)  that  are 
submitted  timely  to  the  IRS.  The  IRS 
and  Treasiuy  Department  specifically 
request  comments  on  the  clarity  of  the 
proposed  regulation  and  how  they  can 
be  made  easier  to  understand.  All 
comments  will  be  available  for  public 
inspection  and  copying.  A  public 
hearing  may  be  scheduled  if  requested 
in  writing  by  any  person  that  timely 
submits  written  comments.  If  a  pubUc 
hearing  is  scheduled,  notice  of  the  date, 
time,  and  place  for  the  hearing  will  be 
published  in  the  Federal  Register.        ^ 

Drafting  Information:  The  principal 
author  of  these  regulations  is  Marc  C. 
Porter,  Office  of  Assistant  Chief  Counsel 
(Income  Tax  &  Accounting).  However, 
other  personnel  itom  the  IRS  and 
Treasury  Department  participated  in  its 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
pi-oposed  to  he  .imended  as  follows: 
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PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Par.  2.  Section  1.6695-1  is  amended 

1.  Revising  paragraph  (b)(4)(i). 

2.  Adding  paragraph  (g). 
The  revision  and  addition  read  as 

kbllows: 

1 1 .6695-1    Other  assessable  penalties 
with  respect  to  the  preparation  of  Income 
tax  returns  for  other  persons. 

•        *        •        • 

(b)*  *  * 

(4)(i)  (The  text  of  proposed  paragraph 
b)(4)(i)  is  the  same  as  the  text  of 
j  1.6695-lT(b)(4)(i)  pubUshed 
ilsewhere  in  this  issue  of  the  Federal 
legister]. 


(g)  [The  text  proposed  paragraph  (g)  is 
he  same  as  the  text  of  §  1.6695-lT(g) 
>ublished  elsewhere  in  this  issue  of  the 

ederal  Register], 
lobert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
FR  Ekx:.  98-34361  Filed  12-30-98;  8:45  am] 
HLUNG  COOe  4«30-01-P 


>EPARTMENT  OF  TRANSPORTATION 

kMist  Guard 

13  CFR  Part  165 
[CQD01-98-165] 
N2121-AA97 

legulated  Navigation  Area:  Kill  Van 
Kull  Channel,  Newark  Bay  Channel, 
South  Elizabeth  Channel,  Elizabeth 
Channel,  Port  Newark  Channel,  and 
New  Jersey  Pierhead  Channel,  New 
York  and  New  Jersey 

MENCY:  Coast  Guard,  DOT. 

ION:  Notice  of  proposed  rulemaking. 


RY:  The  Coast  Guard  proposes  to 
(Vise  the  Regulated  Navigation  Area 
INA)  to  include  the  Kill  Van  Kull 
Channel.  Newark  Bay  Channel,  South 
jClizabeth  Channel,  Elizabeth  Channel. 
iPort  Newark  Channel,  and  New  Jersey 

iierhead  Channel,  New  York  and  New 
irsey.  This  action  is  necessary  because 
<  i  the  extensive  channel  deepening 
jiroject  being  imdertaken  jointly  by  the 
i  Irmy  Corps  of  Engineers  and  the  Port 
i  Luthority  of  New  York  and  New  Jersey. 
The  RNA  is  needed  to  ensure  the  safety 
pf  vessels  transiting  the  restricted 
channel  during  blasting  and  dredging 
(iperations. 


DATES:  Comments  must  reach  the  Coast 
Guard  on  or  before  March  1, 1999. 
ADDRESSES:  You  may  mail  comments  to 
the  Waterways  Oversight  Branch 
(CGDOl-98-165),  Coast  Guard  Activities 
New  York.  212  Coast  Guard  Drive, 
Staten  Island,  New  York  10305,  or 
deliver  them  to  room  202  at  the  same 
address  between  8  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
hoUdays. 

The  Waterways  Oversight  Branch  of 
Coast  Guard  Activities  New  York 
maintains  the  public  docket  for  this 
rulemaking.  Comments,  and  documents 
as  indicated  in  this  preamble,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
room  202.  Coast  Guard  Activities  New 
York,  between  8  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
hoUdays. 

FOR  FURTHER  INFORMATION  COffTACT: 
Lieutenant  Commander .B.  Krenzien, 
Waterways  Management  Division.  Coast 
Guard  Activities  New  York  (718)  354- 
4191. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Conunents 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  aiguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGDOl-98-165)  and  the  specific 
section  of  this  document  to  which  each 
comment  appUes.  and  give  the  reason 
for  each  comment.  Please  submit  two 
copies  of  all  comments  and  attachments 
in  an  imboimd  format,  no  larger  than 
8V2  by  11  inches,  suitable  for  copying 
and  electronic  filing.  Persons  wanting 
acknowledgement  of  receipt  of 
comments  should  enclose  stamped,  self- 
addressed  postcards  or  envelopes. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposed  rule 
in  view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Waterways 
Oversight  Branch  at  the  address  under 
ADDRESSES.  The  request  should  include 
the  reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  nilemaking.  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Background  and  Purpose 

The  Kill  Van  Kull  Channel.  Newark 
Bay  Channel.  South  Elizabeth  Chaimel. 
EUzabeth  Channel.  Port  Newark 


Channel,  and  New  Jersey  Pierhead 
Channel  are  the  proposed  areas  to  be 
designated  as  a  RNA.  These  chaimels 
are  located  in  the  waters  between 
Bayonne,  New  Jersey,  Staten  Island, 
New  York,  and  Elizabeth/Newark,  New 
Jersey.  The  proposed  RNA  is  to  enhance 
vessel  safety  during  the  extensive 
channel  deepening  project  being 
undertaken  by  the  U.S.  Army  Corps  of 
Engineers,  which  involves  dredging  and 
blasting  in  these  areas.  These  channels 
connect  the  deepwater  ports  of  New 
York  Harbor.  Current  channel  depths 
restrict  the  full  economy  of  existing  and 
future  generations  of  deep  draft  vessels. 
Tankships  arriving  in  the  port  with 
drafts  approaching  the  forty  five  (45) 
foot  controlling  depths  of  Ambrose  and 
Anchorage  Channels  must  lighten  some 
of  their  cai^o  to  barges  in  the  deep  New 
York  Harbor  anchorages  in  order  to 
safely  transit  the  forty  (40)  foot  channel 
depths.  This  results  in  substantial 
Ughtering  and  delay  costs.  Container 
vessels  cannot  lighter  in  the  anchorages 
and  therefore  must  load  to  less  than  hill 
drafts.  This  project,  which  is  expected 
to  last  approximately  six  (6)  years,  will 
deepen  the  existing  forty  (40)  foot 
channel  to  forty  five  (45)  feet  to 
accommodate  the  deeper  draft  vessels. 
The  dredging  areas  will  continue  to  be 
available  for  use  by  the  general  pubUc. 
Proposed  restrictions  on  vessel  transits 
during  this  project  are  unchanged  from 
the  current  regulations  in  §  165.165(d) 
except  for  (d)  (1.  5.  7.  and  9).  Paragraph 
(d)(1)  is  proposed  to  allow  vessels  to 
enter  or  transit  a  work  area  where  drill 
barges  and/or  dredges  are  located  once 
granted  permission  from  Vessel  Traffic 
Service  New  York  (VTSNY).  Blasting 
operations  being  conducted  in  the  work 
area  will  normally  preclude  vessels 
from  receiving  permission.  One-way 
traffic  will  be  maintained  during  this 
project  in  work  areas  where  drill  barges 
and/or  dredges  are  located.  Paragraph 
(d)(5)  is  proposed  to  specify  that  the 
prevailing  current  will  be  measured 
fit)m  the  Battery  tide  station.  This  is 
expected  to  reduce  confusion  among 
mariners  because  use  of  the  Battery  tide 
station  is  the  port  norm.  Paragraph 
(d)(7)  is  proposed  to  refer  to  the  hawser 
and  wire  throughout  the  paragraph. 
Paragraph  (d)(9]  is  proposed  to  define 
the  phrase  "tugs  with  tows"  to  include 
tugs  with  vessels  or  barges  alongside  or 
being  pushed.  This  proposed 
rulemaking  is  needed  to  reduce  the  risks 
of  coUisions,  groundings,  and  other 
navigational  mishaps  associated  with 
this  project.  These  are  the  same 
restrictions  taken  during  1991-92  when 
dredging  was  last  conducted  in  this 
vicinity.  They  were  instituted  then  due 
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to  three  groundings  that  resulted  in  one 
oil  spill  and  one  channel  blockage. 
Public  notifications  for  specific 
dredging  dates  will  be  made  prior  to  the 
commencement  of  dredging  via  the 
Local  Notice  to  Mariners,  marine 
information  broadcasts,  facsimile,  and  at 
New  York  Harbor  Operations  Committee 
meetings. 

Discussion  of  Proposed  Rule 

The  proposed  RNA  encompasses:  all 
waters  of  the  Kill  Van  KuU  (KVK) 
Channel  east  of  KVK  Ught  16A  (LLNR 
37340)  in  North  of  Shooters  Island 
Reach,  east  of  Shooters  Island  Light  2 
(LLNR  37375)  in  South  of  Shooters 
Island  Reach,  and  west  of  KVK  Channel 
Junction  Lighted  Bell  Buoy  'KV'  (LLNR 
37265)  in  Constable  Hook  Reach;  all 
waters  of  Newark  Bay  Channel  south  of 
Newark  Bay  Ught  19  (LLNR  37505);  all 
waters  of  South  Elizabeth  Channel, 
EUzabeth  Channel  and  Port  Newark 
Channel;  and  all  waters  of  New  Jersey 
Pierhead  Channel  south  of  the  New 
Jersey  Pierhead  South  Channel  Lighted 
Buoy  5  (LLNR  37020).  This  proposed 
rule  is  necessary  to  safeguard  marine 
traffic  from  the  dangers  of  the  dredging 
and  blasting  work  proposed  in  the 
project  area. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order.  It  is  not  significant  imder  the 
regulatory  poUcies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26, 1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  proposed  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  The  effect  of  this 
regulation  will  not  be  significant  for 
several  reasons:  vessels  will  be  allowed 
to  transit  work  areas  where  degrees  and/ 
or  drill  barges  are  located  unless 
blasting  is  to  be  conducted,  delays 
resulting  form  blasting  are  expected  to 
last  no  longer  than  15  minutes  and 
occur  less  than^  times  daily  in  any  one 
area,  there  are  no  restrictions  on  vessel 
traffic  in  the  RNA  in  areas  where  there 
are  no  dredges  or  drill  barges,  the  Port 
Authorities  of  New  York  and  New  Jersey 
are  working  with  the  U.S.  Army  Corps 
of  Engineers  on  this  project  to  ensure 
future  generations  of  deep  draft  vessels 
are  able  to  use  the  Port  of  New  York/ 
New  Jersey,  it  will  reduce  substantial 
costs  associated  with  lightering 


operations  ciurently  required  by  vessels 
unable  to  transit  the  harbor  fully  loaded, 
and  advance  notifications  will  be  made 
to  the  local  maritime  community  by  the 
Local  Notice  to  Mariners,  facsimile, 
marine  information  broadcasts,  and 
New  York  Harbor  Operations  Committee 
meetings.  Additionally,  these  are  the 
same  restrictions  taken  during  1991-92 
when  dredging  was  last  conducted  in 
this  vicinity,  and  other  than  minor 
delays  in  vessel  transit  time,  no  impact 
was  noted. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
considers  whether  this  proposed  rule,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  small  businesses,  not- 
for-profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

For  the  reasons  stated  in  the 
Regulatory  Evaluation  section  above,  the 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  proposed  rule,  if 
adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  If,  however, 
you  think  that  yoiu;  business  or 
organization  qualifies  as  a  small  entity 
and  that  this  proposed  rule  will  have  a 
significant  economic  impact  on  your 
business  or  organization,  please  submit 
a  comment  (see  ADDRESSES)  explaining 
why  you  think  it  qualifies  and  in  what 
way  and  to  what  degree  this  proposed 
rule  will  economically  affect  it. 

Collection  of  Information 

This  proposed  rule  does  not  provide 
for  a  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1994  (44 
U.S.C.  3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposed  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
proposed  rule  does  not  have  sufficient 
implications  for  federalism  to  warrant 
the  preparation  of  a  Federalism 
Assessment. 

Unfunded  Mandates 

Under  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4),  the 
Coast  Guard  must  consider  whether  this 
rule  will  result  in  an  annual 
expenditiue  by  state,  local,  and  tribal 
governments,  in  the  aggregate  of  $100 
million  (adjusted  annually  for  inflation). 
If  so,  the  Act  reqmres  that  a  reasonable 


niunber  of  regulatory  alternatives  be 
considered,  and  that  from  those 
alternatives,  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objective  of 
the  rule  be  selected.  No  state,  local,  or 
tribal  government  entities  will  be 
affected  by  this  rule,  so  this  rule  will  not 
result  in  annual  or  aggregate  costs  of 
$100  million  or  more.  Therefore,  the 
Coast  Guard  is  exempt  from  any  further 
regulatory  requirements  imder  the 
Unfunded  Mandates  Act. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that  under  figure  2- 
1,  paragraph  34(g),  of  Commandant 
Instruction  M16475.1C,  this  proposed 
rule  is  categorically  excluded  from 
further  environmental  documentation. 
A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measiues, 
Vessels,  Waterways. 

Proposed  Regulation 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  Part  165  as  follows: 

PART  165— {AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g).  6.04-1,  6.04-6.  and  160.5; 
49  CFR  1.46. 

»  2.  Revise  §  165.165  to  read  as  follows: 

§  165.165    Regulated  Navigation  Area;  Kill 
Van  Kuil  Channel,  Newark  Bay  Channel, 
South  ElizatMth  Channel.  ElixalMth 
Channel,  Port  Newark  Channel  and  New 
Jersey  Plertiead  Channel,  New  York  and 
New  Jersey. 

(a)  Regulated  Navigation  Area  (RNA). 
All  waters  of  the  Kill  Van  Kull  (KVK) 
Channel  east  of  KVK  Light  16A  (LLNR 
37340)  in  North  of  Shooters  Island 
Reach,  east  of  Shooters  Island  Light  2 
(LLNR  37375)  in  South  of  Shooters 
Island  Reach,  and  west  of  KVK  Channel 
Junction  Lighted  Bell  Buoy  "KV"  (LLNR 
37265)  in  Constable  Hook  Reach;  all 
waters  of  Newark  Bay  Channel  south  of 
Newark  Bay  Ught  19  (LLNR  37505);  all 
waters  of  South  Elizabeth  Channel, 
Elizabeth  Channel,  Port  Newark 
Channel,  and  New  Jersey  Pierhead 
Channel  south  of  New  Jersey  Pierhead 
South  Channel  Ughted  Buoy  5  (LLNR 
37020). 
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(b)  Description  of  Work  Areas  in  the 
tRNA: 

(1)  Work  Area  (1):  The  waters 
bounded  by  a  line  connecting  the 
following  points: 


40''38'40.0"  N 
40'^'50.4"  N 
40'^'57.9"  N 
W39'03.6"  N 
W2I9W.5"  N 

W39'05.0"  N 
♦O-SQ'IO.a"  N 
»0"39'09.3"  N 
»0''39'00.2"  N 
W^'58.0"  N 
»0«^'40.0"  N 


(2)  Work  Area  (2):  The  waters 
>oimded  by  a  line  connecting  the 
bllowing  points: 


Utitude 


Longitude 


074»03'45.0"  W 
074»04'16.0"W 
074''04'11.8"W 
074»04'43.8"  W 
074"05'07.6"  W 
074"'05'14.8"W 
074n)5'17.1"W 
074''05'05.0"  W 
074»04'27.8"  W 
074»03'45.1"W 
074"03'34.9"  W 
074»03'45.0"  W 


Latitude 


«r38'50.4"  N 
t(n8'57.5"  N 
W^'SB^'  N 
W38'57,4"  N 
W38r47.5"  N 
W38'45.8"  N 
WW49.4"  N 
W^'SLCN 
W39W.7"  N 
10"39W.7"  N 
WP38'57.9"  N 
W38'50.A"  N 


Longitude 


074»04'16.0"W 
074"04'37.8"  W 
074«04'55.4"  W 
074"05'12.9"W 
074'05'33.8"  W 
074»05'43.6"  W 
074»05'44.7"  W 
074<»05'35.7"  W 
074'*05'06.6"  W 
074"04'29.5"  N 
074»04'11.8"W 
074»04'16.0"W 


(3)  Work  Area  (3):  The  waters 
lounded  by  a  line  connecting  the 
bllowing  points: 


Latitude 


\(n8'A5.8"  N 
I0»38'49.4"  N 
I0'^'51.2"N 

K)''39D1.8"N 
O-SyOS.O"  N 
O-WW-S"  N 

'  I0»38'53.8"  N 

-  Kr38'53.1"  N 
'  V(na'55.3"  N 
'0'^'41.5"N 
.0»38^.2"N 
0''38'38^"N 
'  0'^'35.2"  N 
-<r38'31^'N 
'  O'WaO.I"  N 
'  O-WSS-Q"  N 
'  0-38'44.0"  N 
'  0»38'46.7"  N 

-  <»''38'44  J"  N 
'  <r38'45.8"  N 


Longitude 


074»05'43.6"  W 
074»05'44.7"  W 
074"05'35.8"  W 
074»05'14.8"  W 
074»05'17.1"W 
074»05'32.3"  W 
074"05'44.1"W 
074»05'56.8"  W 
074»06'38.1"W 
074«07'18.3"W 
074"07'41.4"W 
074»07'46.0"  W 
074»07'49.0"  W 
074"07'50.0"  W 
074»07'41.3"W 
074"W15.1"W 
074"06'45.7"  W 
074»06'25.9"  W 
074»05'49.6"  W 
074»05'43.6"  W 


(4)  VfoA  Area  (4):  The  waters 
I  lounded  by  a  line  connecting  the 
J  Dllqwing  points: 


^0»38^1.2"N 


Latitude 


longitude 


074»07'50.0"  W 


Latitude 

Longitude 

4(r38'35.2"N  

074'07'49  0"  W 

40''38'36.6"  N  

40'»38'28.2"  N  

074''0e'01.2"W 
074*»08'51  0"  W 

40»38'35.2"N  

074"»09'06.2"  W 

40«^'30.0"N  

074»09'12  0"  W 

40»38'24.8"N  

40'^'24.0"N  

074"'09'02.6"  W 
074'*08'52  0"  W 

40«^'31.5"N  

40''38'31.8"N  

40''38'31.2"N  

074'»08'07.4"  W 
074»07'54.6"  W 
074»07'50.0"W 

(5)  Work  Area  (5):  The  waters 
bounded  by  a  line  connecting  the 
following  points: 


Longitude 

40'^'35.2"N  

074*07'49  0"  W 

40"38'38.5"N  

40'^'40.7"N  

50»38'34.0"N  

074»07'46.0"  W 
074»0e'01.3"W 
074»0e'41.0"W 

4(r38'40.0"N  

074"08'52.0"  W 

4(r38'50.0"N  

074<W55  0"  W 

40'^'35.2"N  

074'09W5"  W 

40"'38^8.2"N  

074°08'51  0"  W 

40'W36.6"N  

40"38'35.2'' N  

074»08^1.2"W 
074»07'49.0"  W 

(6)  Work  Area  (6):  The  waters 
bounded  by  a  line  connecting  the 
following  points: 


Latitude 

Longitude 

40''39'17.0"N  

074'*08'38.0"  W 

40»40^1.0"N  

074*0e'00  0"  W 

40»40^.3"N  

40»40^.9"N  

074»07'54.0"  W 
074<D8'03.9"  W 

40»40^.2"N  

074"OB'12O"  W 

4(y40^.6"N  

40''39^.3"  N  

40"39^.8"N  

074»08'17.9"W 
074»08'55.8"  W 
074"08'58.2"  W 

40»39^1.6"N  

40''39'17.0"N  

074''08'50.^'  W 
074"0e'38.0"  W 

(7)  Work  Area  (7):  The  waters 
bounded  by  a  line  connecting  the 
following  points: 


Latitude 

Longitude 

40»40^.7"N  

40"41'14.4"  N  ., 

40'41'18.9"N  

074»08'17.9"W 
074»09^.0"  W 
074'W^1.9"W 

40»40'46.1"N  

40»40'44.5'' N  

40»40^.2"N  

074»08'38.9"  W 
074"08'30.2"  W 
074'*08'12.0"  W 

40«40^6.7"N  

074-08'17.9"  W 

(8)  Work  Area  (8):  The  waters 
bounded  by  a  line  connecting  the 
following  points: 


Latitude 

Longitude 

40»39'3a8"N  

074"08'58.2"  W 

40»39'40.6'' N  

074"09^.5"  W 

40''39'43.5"N  

074»09^.8"W 

40''39'44.8"N  

074*09^4.9"  W 

40'g9^.8"N  

074»oe'55.2"  W 

40«'39^J"N  

074»08'58.2"  W 

AND 


Latitude 

Longitude 

40*39^1 .6"  N  

40»39'17.0"N  

074«oe'50.2"  W 
074"03'38  0"  W 

40»38'50.0"N  

074*08'55.0"  W 

40»38'30.0"N  

074"09'12.0"  W 

40^»'33.3"N  

40^-46.8"  N 

40-39^7.7"  N  

40''39^1.6"N  

074*09'19.5"  W 
074«W22.8"W 
074*0e'58.8"  W 
074»0e'50.2"  W 

(9)  Work  Area  (9):  The  waters 
boimded  by  a  line  connecting  the 
following  points: 


Latitude 

Longitude 

40»40^.3"N 

074*07'54  0"W 

40*41 '08.5"N 

074*07*38  J"W 

40*41 '11 .6"N 

074*07'50.8"W 

40'4ri7.6"N 

40*41 '20.0"N 

074*07'56.4"W 
074*06'00.3"W 

40*41 '42.3"N 

074*0e'21 2"W 

40*41 '50.4"N 

074*09*1 1  0"W 

40*41 '55.8"N 

40*41 -39.1  "N 

40*41  "21 .0"N 

40*40'46.1"N 

074*09'13.1"W 
074*0e'24.6"W 
074*0e'07.6"W 
074*06'38.9"W 

40*40'44.5"N 

40*40'50.4"N 

074*08'30.2"W 
074*08'30.3"W 

40*41 '13.4"N 

40*41 '13.7"N 

074*0eD9.7"W 
074*0e'05.6"W 

40*41 '03.2"N 

40*40'54.4"N 

40*40'35.9"N 

40*4a34.3"N 

074*07'56.7"W 
074*07'55.7''W 
074*0e'03.9"W 
074*07'54.0"W 

(c)  Projected  dates  for  each  woHc  area. 
Dredging  is  tentatively  scheduled  to 
conunence  in  Work  Area  2  in  March 
1999.  As  contracts  are  let  for  dredging 
of  each  of  the  remaining  work  areas, 
commencement  dates  will  be  made 
available  via  the  Local  Notice  to 
Mariners,  marine  information 
broadcasts,  facsimile,  and  at  New  York 
Harbor  Operations  Committee  meetings. 

(d)  Regulations: 

(1)  No  vessel  shall  enter  or  transit  any 
work  area  where  drill  barges  and/or 
dredges  are  located  without  permission 
of  Vessel  TrafBc  Service  New  York 
(VTSNY). 

(2)  Each  vessel  transiting  in  the 
vicinity  of  the  work  areas,  where  drill 
barges  and/or  dredges  are  located,  is 
reouired  to  do  so  at  no  wake  speed. 

13)  No  vessel  shall  enter  the  RNA 
when  they  are  advised  by  the  drilling 
barge  or  VTSNY  that  a  misfire  or 
hai^fire  has  occurred.  Vessels  already 
underway  in  the  RNA  shall  proceed  to 
clear  the  impacted  area  immediately. 

(4)  Vessels,  300  gross  tons  or  greater 
and  tugs  with  tows,  are  prohibited  from 
meeting  or  overtaking  other  vessels 
when  transiting  alongside  an  active 
work  area. 

(5)  Vessels,  300  gross  tons  or  greater 
and  tugs  with  tows,  transiting  with  the 
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prevailing  current  (as  measured  from 
the  Battery  tide  station)  are  regarded  as 
the  stand-on  vessel. 

(6)  Prior  to  entering  the  RNA,  the 
master,  pilot  or  operator  of  each  vessel, 
300  gross  tons  or  greater  and  tugs  with 
tows,  shall  ensure  that  they  have 
sufficient  propulsion  and  directional 
control  to  safely  navigate  the  area  under 
the  prevailing  conditions,  and  shall 
notify  VTSNY  as  to  their  decision 
regarding  the  employment  of  assist  tugs 
while  transiting  the  RNA. 

(7)  Hawser  or  wire  length  must  not 
exceed  100  feet,  measured  from  the 
towing  bit  on  the  tug  to  the  point  where 
the  hawser  or  wire  connects  with  the 
towed  vessel  or  barge,  for  any  vessel 
with  another  vessel/barge  in  tow. 

(8)  Waiver.  The  Captain  of  the  port, 
New  York  may,  upon  request,  authorize 
a  deviation  from  any  regulation  in  this 
section  if  it  is  found  that  the  proposed 
operations  can  be  done  safely.  An 
application  for  deviation  must  be 
received  not  less  than  24  hours  before 
the  intended  operation  and  must  state 
the  need  and  described  the  proposal. 

(9)  Tugs  with  tows  includes  a  tug  with 
a  vessel  or  barge  in  tow,  alongside,  or 
being  pushed. 

Dated:  December  12, 1998. 
R.M.  Lambee, 

Rear  Admiral,  U.S.  Coastal  Guard 
Commander,  First  Coast  Guard  District. 
[FR  Doc.  98-34633  Filed  12-30-98;  8:45  ami 

BILUNQ  CODE  4910-1S-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[NC-86-01-M30b;  FRL-6207-2] 

Approval  and  Promulgation  of 
Implementation  Plans,  State  of  North 
Carolina:  Approval  of  Miscellaneous 
Revisions  to  the  Forsyth  County  Air 
Quality  Control  Ordinance  and 
Technical  Code 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  On  October  10, 1997,  The 
North  Carolina  Department  of 
Environment  and  Natiu'al  Resources 
submitted  revisions  to  the  Forsyth 
Coimty  Air  Quality  Technical  Code. 
These  revisions  include  the  updating  of 
several  regulations,  deletion  of 
previously  referenced  material, 
rewriting  of  several  regulations,  and  the 
correction  of  several  regulations.  In  the 
Bnal  rules  section  of  this  Federal 
Register,  the  EPA  is  approving  the 


revision  as  a  direct  final  rule  without 
prior  proposal  because  the  EPA  views 
this  as  a  noncontroversial  revision 
amendment  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  dociunent.  Any  parties  interested  in 
commenting  should  do  so  at  this  time. 

DATES:  To  be  considered,  comments 
must  be  received  by  February  1, 1999. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Randy 
Terry  at  the  Environmental  Protection 
Agency,  Region  4  Air  Planning  Branch, 
61  Forsyth  Street.  SW.  Atlanta.  Georgia 
30303. 

Copies  of  documents  relative  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day 
and  reference  file  NC  86-01-9830.  The 
Region  4  office  may  have  additional 
background  documents  not  available  at 
the  other  locations. 

Air  and  Radiation  Docket  and 

Information  Center  (Air  Docket  6102). 

U.S.  Environmental  Protection 

Agency,  401  M  Street,  SW. 

Washington,  DC  20460. 
Environmental  Protection  Agency, 

Region  4  Air  Planning  Branch,  61 

Forsyth  Street,  SW.  Atlanta.  Georgia 

30303. 
North  Carolina  Department  of 

Environment  and  Natural  Resources. 

512  North  Salisbury  Street.  Raleigh. 

North  Carolina  27604. 
Forsyth  County  Environmental  Affairs 

Department.  537  North  Spruce  Street, 
.    Winston-Salem,  NC  27101-1362. 

FOR  FURTHER  INFORMATION  CONTACT: 

Randy  Terry,  Regulatory  Planning 
Section,  Air  Planning  Branch.  Air, 
Pesticides  &  Toxics  Management 
Division,  Region  4  Environmental 
Protection  Agency,  61  Forsyth  Street 
SW,  Atlanta,  Georgia  30303.  The 
telephone  number  is  (404)  562-9032. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 


Dated:  October  28. 1998. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Region  4. 
[FR  Doc.  98-34312  Filed  12-30-98;  8:45  am) 

BILUr4G  CODE  6560-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[TN-191-«a27b;  FRL-6208-6] 

Approval  and  Promulgation  of 
Implementation  Plans;  Tennessee: 
Approval  of  Revisions  to  the  Nashville/ 
Davidson  County  Portion  of  the 
Tennessee  SIP 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
Action:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
revisions  to  the  Nashville/Davidson 
County  portion  of  the  Tennessee  State 
Implementation  Plan  (SIP)  concerning 
air  pollution  control  regulations  by  the 
Metropolitan  Nashville/Davidson 
County  government.  The  State  of 
Tennessee  through  the  Tennessee 
Department  of  Air  Pollution  Control 
submitted  the  revisions  to  EPA  on  April 
7. 1997.  To  be  consistent  with  federal 
requirements,  the  State  of  Tennessee 
amended  the  definition  of  volatile 
organic  compounds  (VOCs)  and  deleted 
various  words  in  Chapter  10.56,  "Air 
Pollution  Control,"  of  the  Metropolitan 
Code  of  Laws. 

In  the  final  rules  section  of  this 
Federal  Register,  the  EPA  is  approving 
the  State  of  Tennessee  SIP  revision  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  revision  amendment 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  the  direct  final  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  dociunent.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 

DATES:  To  be  considered,  comments 
must  be  received  by  February  1. 1999. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Gregory  O.  Crawford  at  the  EPA 
Regional  Office  listed  below.  Copies  of 
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documents  relative  to  this  action  are 
available  for  pubhc  inspection  during 
normal  business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  dociunents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day. 
Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW, 
Washington,  DC  20460. 
Environmental  Protection  Agency, 
Region  4,  Air  Planning  Branch,  61 
Forsyth  Street,  SW,  Atlanta,  Georgia 
30303-3104. 
Tennessee  Department  of  Environment 
and  Conservation,  Division  of  Air 
Pollution  Control,  L  &  C  Annex,  9th 
Floor,  401  Church  Street,  Nashville, 
Tennessee  37243-1531,  (615)  532- 
0554. 
Metropolitan  Government  of  Nashville 
and  Davidson  County,  MetropoUtan 
Health  Department,  311-23rd 
Avenue,  North,  Nashville,  Tennessee 
37203,  (615)  340-5653. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
&egory  O.  Crawford,  Regulatory 
Planning  Section,  Air  Planning  Branch, 
Air,  Pesticides,  and  Toxics  Mwagement 
Division,  Region  4,  Environmental 
Protection  ^ency,  61  Forsyth  Street, 
SW,  Atlanta.  GA  30303.  The  telephone 
number  is  404/562-9046.  (E-mail: 
crawford.gregoryOepamail.epa.gov). 
8UPPLEMBITARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  November  30, 1998. 
A.  Stanley  MeflNug. 

Acting  Regional  Administrator,  Repon  4. 
(FR  Doc  98-34310  Filed  12-30-98;  8:45  am] 
Ti^<fftft  oooc 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

tCA  207-0108b;  FRL-«203-q 

Approval  and  Promulgation  of  State 
hnplamantation  Plans;  Califomia  State 
ImplamaniBtlon  Plan  Ravlalon, 
Monterey  Bay  Unified  Air  Pollution 
Control  District 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  EPA  is  proposing  to  approve 
a  revision  to  the  CaUfomia  State 
Implementation  Plan  (SIP)  which 
concerns  the  control  of  oxides  of 


nitrogen  NOx  and  carbon  monoide  (CO) 
emissions  from  boilers  of  the  electric 
power  generation  facility  at  Moss 
Landing  in  the  Monterey  Bay  Unified 
Air  Pollution  Control  District 
(MBUAPCD)  area. 

The  intended  effect  of  proposing 
approval  of  this  rule  is  to  regulate 
emissions  of  NOx  and  CO  in  accordance 
with  the  requirements  of  the  Clean  Air 
Act,  as  amended  in  1990  (CAA  or  the 
Act).  In  the  Final  Rules  Section  of  this 
Federal  Register,  the  EPA  is  approving 
the  state's  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  this  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received,  no  further  activity  is 
contemplated  in  relation  to  this  rule.  If 
EPA  receives  adverse  comments,  the 
direct  final  rule  will  not  take  effect  and 
all  public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  wiU 
not  institute  a  second  comment  period 
on  this  rule.  Any  parties  interested  in 
commenting  on  this  rule  should  do  so 
at  this  time. 

DATES:  Written  comments  must  be 
received  in  writing  by  February  1, 1999. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Andrew  Steckel. 
Rulemaking  Office  (AIR-4).  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  DC,  75  Hawthorne 
Street,  San  Francisco,  CA  94105-3901. 

Copies  of  the  rule  revisions  and  EPA's 
evaluation  report  of  the  rule  are 
available  for  pubUc  inspection  at  EPA's 
Region  DC  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  following  locations: 
CaUfomia  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section,  2020  "L"  Street, 

Sacramento,  CA  95812. 
Monterey  Bay  Unified  Air  Pollution 

Control  District,  Rule  Development, 

24850  Silver  Cloud  Ct.,  Monterey,  CA 

93940-6536. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Steckel,  Rulemaking  Office 
(AIR-4),  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  DC,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901,  Telephone: 
(415)  744-1185. 

SUPPLEMENTARY  INFORMATION:  This 
document  concerns  MBUAPCD's  Rule 
431,  Emissions  from  Electric  Power 
Boilers,  submitted  to  EPA  on  March  10, 
1998  by  the  Califomia  Air  Resources 
Board.  For  further  information,  please 
see  the  information  provided  in  the 


direct  final  action  that  is  located  in  the 
Rules  Section  of  this  Federal  Register. 

AuHiority:  42  U.S.C.  7401  et  seq. 

Dated:  December  4, 1998. 
UuraYoddi. 

Acting  Regional  Administrator,  Region  DC. 
(FR  Doc.  98-34553  Filed  12-30-98;  8:45  am] 
ftWIIMfl  COM 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPartS2 
[CA-207-0088b;  FRL-6211-3] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  Califomia  State 
Implementation  Plan  Revielon, 
Antelope  Valley  Air  Pollution  Control 
District 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  CaUfomia  State 
Implementation  Plan  (SIP)  that  concern 
three  administrative  rides. 

The  intended  effect  of  proposing 
approval  of  these  rules  is  to  incorporate 
changes  for  clarity  and  consistency  with 
revised  fiaderal  and  state  regulations. 
EPA  is  proposing  approval  of  these 
revisions  to  be  incorporated  into  the 
CaUfomia  SIP  for  the  attainment  of  the 
national  ambient  air  quaUty  standards 
(NAAQS)  for  ozone  imder  title  I  of  the 
Clean  Air  Act.  as  amended  in  1990 
(CAA  or  the  Act).  In  the  Final  Rules 
Section  of  this  Federal  Register,  the 
EPA  is  approving  the  state's  SIP  revision 
as  a  direct  final  mle  without  prior 
proposal  because  the  Agency  views  this 
administrative  change  as  a 
noncontroversial  rewsion  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  this  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  action,  no  further 
activity  is  contemplated  in  relation  to 
this  rule.  If  EPA  receives  adverse 
comments,  the  direct  final  rule  wiU  be 
withdrawn  and  all  pubUc  comments 
received  wiU  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  document.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  (Comments  must  be  received  in 
writing  by  February  1, 1999. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addre^ised  to:  Andrew 
Steckel,  Rulemaking  Office  (AIR-4J.  Air 
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Division,  U.S.  Environmental  Protection 
Agency,  Region  9,  75  Hawthorne  Street, 
San  Francisco,  CA  94105-3901. 

Copies  of  the  rule  and  EPA's 
evaluation  report  of  the  rule  is  available 
for  pubUc  inspection  at  EPA's  Region  9 
office  diuing  normal  business  hours. 
Copies  of  the  submitted  rule  revision  is 
also  available  for  inspection  at  the 
following  locations: 
Environmental  Protection  Agency,  Air 

Docket  (6102),  401  "M"  Street,  S.W., 

Washington,  D.C.  20460 
California  Air  Resources  Board, 

Stationary  Soiut:e  Division,  Rule 

Evaluation  Section,  2020  "L"  Street. 

Sacramento,  CA  95812. 
South  Coast  Air  Quahty  Management 

District,  21865  E.  Copley  Drive, 

Diamond  Bar,  CA  91765 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  G.  Allen,  Rulemaking  Office 
(AIR-41,  Air  Division,  U.S. 
Environmental  Protection  Agency. 
Region  9.  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901,  Telephone: 
(415)  744-1189 

SUPPLEMENTARY  INFORMATION:  This 
document  concerns  Antelope  Valley  Air 
Pollution  Control  District  Rule  101 ,    , 
Title;  Rule  102,  Definition  of  Terms;  and 
Rule  103,  Definition  of  Geographical 
Areas.  These  rules  were  submitted  to 
EPA  on  March  10, 1998  by  the 
California  Air  Resoiut:es  Board.  For 
further  information,  please  see  the 
information  provided  in  the  Direct  Final 
action  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  December  4, 1998. 
Laura  Yosliii, 

Acting  Regional  Administrator,  Region  DC. 
(FR  Doc.  98-34699  Filed  12-30-98;  8:45  am) 
MjjwQCOOE  aaw  60  P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  107, 171, 172, 173, 177, 
178  and  180 

[Docket  No.  RSPA-08-3684(HM-220)] 

RIN  2137-AA92 

Hazardous  Materials:  Requirements  for 
DOT  Specification  Cylinders; 
Extension  of  Comment  Period  and 
Announcement  of  Second  Public 
Meeting 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA)  DOT. 


ACTION:  Proposed  rule;  extension  of  time 
to  file  comments  and  public  meeting 
announcement. 

SUMMARY:  RSPA  is  extending  for  120 
days,  until  May  28, 1999,  the  period  for 
filing  conunents  to  a  notice  of  proposed 
rulemaking  (NPRM)  pubUshed  under 
Docket  HM-220.  RSPA  is  taking  this 
action  in  response  to  petitions  filed  by 
the  Compressed  Gas  Association,  Inc. 
(CGA)  and  the  National  Welding  Supply 
Association,  Lie.  (NWSA).  The 
petitioners  requested  that  RSPA  provide 
additional  time  to  allow  shippers,  the 
gas  and  cylinder  industries,  and  other 
interested  parties  sufficient  time  to 
review  and  address  the  changes 
proposed  in  the  NPRM. 

RSPA  also  is  holding  a  second  pubUc 
meeting  on  January  28, 1999,  in 
Washington.  £)C  to  discuss  the 
proposals. 

DATES:  Comment  Date.  Comments  must 
be  received  on  or  before  May  28, 1999. 

Public  Meeting  Date.  A  pubUc 
meeting  will  be  held  on  January  28, 
1999;  from  9:30  a.m.  to  4:00  p.m.; 
however,  the  meeting  may  end  sooner. 
ADDRESSES:  Written  Comments:  Address 
comments  to  the  Dockets  Management 
System,  U.S.  Department  of 
Transportation,  PL  401, 400  Seventh  St., 
SW,  Washington,  DC  20590-0001. 
Conunents  should  identify  the  docket 
number.  RSPA  98-3684(HM-220).  and 
should  l>e  submitted  in  two  copies. 
Persons  wishing  to  receive  confirmation 
of  receipt  of  their  comments  should 
include  a  self-addressed  stamped 
postcard.  The  Dockets  Management 
System  is  located  on  the  Plaza  Level  of 
the  Nassif  Building,  at  the  above 
address. 

Pubhc  dockets  may  be  reviewed 
between  the  hoius  of  10:00  a.m.  to  5:00 
p.m.,  Monday  thru  Friday,  excluding 
Federal  hoUdays.  In  addition,  conunents 
can  be  reviewed  by  accessing  the  DOT 
Homepage  (http://www.dot.gov). 
Comments  may  also  be  submitted  by  E- 
mail  to  "rules@rspa.dot.gov".  In  every 
case,  the  comment  should  refer  to  the 
Docket  niunber  set  forth  above. 

Public  Meeting:  The  public  meeting 
will  be  held  in  Room  3200-3204  at  the 
U.S.  Department  of  Transportation's 
Nassif  Building.  400  7th  Street  SW, 
Washington,  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  Freeman,  telephone  number 
(202)  366-4545,  Office  of  Hazardous 
Materials  Technology,  or  Hattie 
Mitchell,  telephone  number  (202)  366- 
8553,  Office  of  Hazardous  Materials 
Standards.  Research  and  Special 
Programs  Administration.  U.S. 
Department  of  Transportation. 
Washington.  DC  20590-0001. 


SUPPLEMENTARY  INFORMATION:  On 
October  30. 1998.  RSPA  published  an 
NPRM  in  the  Federal  Register  under 
Docket  HM-220  (63  FR  58460).  RSPA 
proposes  in  the  NPRM  to  amend  certain 
requirements  in  the  Hazardous 
Materials  Regulations  to  establish  four 
new  DOT  cylinder  specifications  and  to 
revise  the  requirements  for 
maintenance,  requalification,  repair  and 
use  of  DOT  specification  cylinders.  The 
NPRM  also  announced  a  public  meeting 
held  on  December  8.  in  Washington,  DC. 
to  discuss  the  proposed  changes. 

RSPA  received  two  petitions  for 
extension  of  the  comment  period  to  the 
NPRM.  The  CGA  requested  that  the 
January  28. 1999  deadline  be  extended 
for  an  additional  120  days  and  the 
NWSA  requested  a  90-day  extension. 
The  CGA  petition  was  supported  by  the 
National  Propane  Gas  Association.  The 
petitioners  stated  that  additional  time  is 
needed  to  allow  shippers,  the  gas  and 
cy Under  industries,  and  other  interested 
parties  sufficient  time  to  review  and 
provide  substantive  comments  to  the 
proposed  changes.  RSPA  is  pleased  that 
industry  is  giving  serious  attention  to 
this  important  rulemaking.  Therefore, 
the  comment  period  is  being  extended 
bom  January  28  to  May  28. 1999. 

RSPA  also  is  holding  a  second  public 
meeting  to  discuss  the  proposals  on 
January  28.  in  Washington.  DC.,  at  the 
above  address. 

Issued  in  Washington  DC  on  December  22, 
1998. 

Alan  I.  Roberts, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 
[FR  Doc.  98-34404  Filed  12-30-98;  8:45  am] 
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)EPARTMENT  OF  TRANSPORTATION 

Meral  Railroad  Administration 

l9CFRPart244 

IFRA  Docket  No.  8IP-1 .  Notice  No.  1] 

Surface  Transportation  Board 

WCFRPartllOe 
B  Ex  Parte  No.  574] 
N  2130-AB24 

luiations  on  Safety  Integration 
IS  Governing  Railroad 
nsoiidations,  Mergers.  Acquisitions 
Control,  and  Start  Up  Operations; 
^nd  Procedures  for  Surface 

BMrtation  Board  Consideration  of 
integration  Plans  In  Cases 
Ing  Railroad  Consolidations, 
isrgers,  and  Acquisitions  of  Control 

i  agencies:  Federal  Railroad 
Administration,  Surfoce  Transportation 
loard,  DOT. 

i  ACTION:  Notice  of  proposed  rulemaking. 


i  iUMMARY:  The  Federal  Railroad 
,  administration  (FRA)  and  the  Surface 
'  transportation  Board  (STB  or  Board), 
working  in  conjimction  with  each  other, 
lave  developed  complementary 
proposed  regidations  establishing 
procedures  for  the  development  and 
implementation  of  safety  integration 
elans  (SIPs)  by  railroads  proposing  to 
( ingage  in  certain  specified  merger, 
<  onsoUdation,  or  acquisition  of  control 
t  ransactions  with  another  railroad.  The 
i  cope  of  the  transactions  covered  under 
die  two  rules  would  be  identical  except 
mat  FRA  would  also  require  carriers 
engaged  in  "start  up"  transactions  to 
prepare  SIPs. 

I    Under  FRA's  proposed  rule,  railroads 
E  Beking  to  consummate  a  covered 
I  tansaction  would  be  required  to  file  a 
[proposed  SIP  with  FRA.  (A  SIP  is  a 

En  document  explaining  how  each 
1  implementing  a  contemplated 
ction  would  be  performed  safely.) 
FRA  would  then  review  the  SIP  and 
JEJdvise  the  Board  as  to  whether  it 
provides  a  reasonable  assurance  of 
^ety  for  the  transaction.  The  rule 
would  further  require  a  railroad  to  have 

E  approved  SIP  by  FRA  before  it  could 
ecute  operations  over  property  subject 
the  transaction.  Where  the  Board  has 
been  involved  in  authorizing  the 
tt^nsaction,  FRA  would  consult  with 
:  le  Board  at  all  appropriate  stages  of 
u  nplementation. 

Likewise,  rail  carriers  seeking  to  carry 
iut  a  transaction  within  the  Board's 
1  uisdiction  for  which  the  Board  has 
:  ancluded  such  consideration  is 


necessary,  woiild  be  required  to  file  a 
SIP  with  FRA  and  the  Board  when  they 
file  their  application  or  exemption.  FRA 
would  review  the  SIP  and  file  written 
comments  with  the  Board's  Section  of 
Environmental  Analysis  (SEA).  After 
reviewing  the  SIP,  SEA's  analysis,  and 
comments  provided  by  interested 
persons  during  the  STB's  environmental 
review  process,  the  Board  would  then 
independently  evaluate  the  transaction 
and  decide  whether  to  approve  it. 
Should  the  Board  approve  the 
transaction,  FRA  would  monitor  the 
implementation  of  the  SIP,  consult  with 
the  Board  at  all  appropriate  stages  of 
implementation,  and  advise  the  Board 
when  the  proposed  integration  has  been 
safely  completed.  FRA  would  be 
authorized  to  exercise  its  fiill 
enforcement  remedies  should  either 
FRA  or  the  STB  reject  the  proposed  SIP 
or  a  railroad  fails  to  implement  the 
terms  of  an  approved  SIP. 

The  proposed  rules  are  designed  to 
enable  the  Board  and  FRA  to  ensure 
adequate  and  coordinated  consideration 
of  safety  integration  issues  in  covered 
rail  transactions  while  minimizing  the 
burdens  on  the  participants.  FRA  and 
the  STB  believe  that  the  joint  rule  will 
serve  the  public  interest  in  promoting 
safety  in  the  railroad  indus^, 
consistency  in  decisions,  and  efficiency 
in  compliance,  enabling  the  agencies  to 
employ  their  areas  of  expertise  to  fulfill 
their  statutory  objectives. 
DATES:  Submit  Mnitten  comments  on  or 
before  March  1, 1999.  Neither  FRA  nor 
the  STB  intends  to  hold  a  public  hearing 
at  this  time  on  its  respective  proposed 
rules.  Nevertheless,  anyone  who  desires 
that  either  of  the  two  agencies  hold  a 
public  hearing  must  notify  both  the  FRA 
Docket  Clerk  (either  by  telephone  (202- 
493-6030)  or  by  mail)  and  the  STB 
Secretary  ((202)  565-1650  or  by  mail), 
on  or  before  February  1, 1999, 
specifying  which  of  the  two  agencies  it 
wants  to  hold  a  public  hearing,  and 
explaining  why  a  hearing  should  be 
required. 

ADDRESSES:  Because  of  the  close 
interrelationship  between  FRA  and  the 
STB  on  these  proposed  rules,  copies  of 
any  comments  on  the  proposed  rules 
should  be  served  on  both  FRA  and  the 
STB.  However,  commenters  should 
clearly  identify  the  rule  on  which  they 
are  commenting  by  using  the  FRA 
Docket  No.  SIP-1  for  comments  on 
FRA's  proposed  rule,  and  STB  Ex  Parte 
No.  574  for  comments  on  STB's 
proposed  rule. 

Procedures  for  written  comments  to 
FRA:  Submit  one  copy  to  the 
Department  of  Transportation  Central 
E)ocket  Management  Facility  located  in 


room  PLr^Ol  at  the  Plaza  level  of  the 
Nassif  Building,  400  Seventh  Street, 
S.W.,  Washington,  D.C.,  20590.  All 
docket  material  on  the  FRA  rule  will  be 
available  for  inspection  at  this  address 
and  on  the  Internet  at  http:// 
doms.dot.gov.  (Docket  hours  at  the 
Nassif  Building  are  Monday-Friday,  10 
a.m.  to  5  p.m.,  excluding  Federal 
holidays.)  Persons  desiring  to  be 
notified  that  their  comments  have  been- 
received  by  FRA  should  submit  a 
stamped,  self-addressed  postcard  with 
their  comments.  The  FRA  Docket  Clerk 
will  indicate  on  the  postcard  the  date  on 
which  the  comments  were  received  and 
will  return  the  card  to  the  addressee. 

Procedures  for  written  comments  to 
the  STB:  Send  an  original  and  10  paper 
copies  referring  to  STB  Ex  Parte  No.  574 
to  Office  of  the  Secretary,  Case  Control 
Unit,  Surface  Transportation  Board, 
1925  K  Street,  N.W.,  Washington  D.C., 
20423.  In  addition  to  paper  copies,  the 
parties  must  also  submit  their  pleadings 
to  the  Board  on  a  3.5-inch  diskette 
formatted  for  WordPerfect  7.0  (or  in  a 
format  readily  convertible  into 
WordPerfect  7.0).  All  pleadings 
submitted  on  diskettes  will  be  posted  on 
the  Board's  website  (www.8tb.dot.gov). 
FOR  FURTHER  INFORMATXM  CONTACT:  Jon 
Kaplan,  Trial  Attorney,  Office  of  Chief 
Counsel,  FRA,  1120  Vermont  Avenue, 
Mailstop  10,  Washington,  D.C.,  20590 
(telephone:  (202)  493-6053);  and  Evelyn 
G.  Kitay,  Office  of  the  General  Counsel, 
STB,  1925  K  Street,  N.W.,  Washington, 
D.C.,  20423  (telephone:  (202)  565-1563) 
[TDD  for  the  hearing  impaired:  (202) 
565-1695.). 
SUPPLEMENTARY  MFORMATKM: 

Joint  FRA/STB  Introduction 

FRA  and  STB  are  jointly  responsible 
for  promoting  a  safe  rail  transportation 
system. 

Under  Federal  law,  primary 
jurisdiction,  expertise  and  oversight 
responsibility  in  rail  safety  matters  are 
vested  in  the  Secretary  of  the 
Department  of  Transportation,  and 
delegated  to  the  Federal  Railroad 
Administrator.  49  U.S.C.  20101  et  seq.; 
49  CFR  1.49.  FRA  has  authority  to  issue 
regulations  to  promote  safety  in  every 
area  of  railroad  operations  and  reduce 
railroad-related  accidents  and  injiuies. 
49  U.S.C.  20101  and  20102.  FRA  has 
exercised  its  jurisdiction  to  protect  the 
safety  of  railroad  operations  through  the 
issuance  and  enforcement  of 
regulations,  partnering  with  railroad 
labor  organizations  and  management  of 
particular  railroads  to  identify  and 
develop  solutions  to  safety  problems, 
actively  participating  in  STB  rail 
proceedings,  and  monitoring  railroad 


72226  Federal  Register/ Vol.  63,  No.  251 /Thursday,  December  31.  1998 / Proposed  Rules 


operations  during  the  implementation  of 
STB-approved  transactions. 

The  Board  is  also  responsible  for 
promoting  a  safe  rail  transportation 
system.  The  rail  transportation  poUcy 
(RTP),  49  U.S.C.  10101,  which  was 
adopted  in  the  Staggers  Rail  Act  of  1980, 
Pub.  L.  96-448,  94  Stat.  1895.  and 
amended  in  the  ICC  Termination  Act  of 
1995,  Pub.  L.  104-C8, 109  Stat.  803 
(1995),  estabUshes  the  basic  poUcy 
directive  against  which  all  of  the 
statutory  provisions  the  Board 
administers  must  be  evaluated.  The  RTP 
provides,  in  relevant  part,  that,  "(iln 
regulating  the  railroad  industry,  it  is  the 
policy  of  the  United  States  Government 
*  *   *  to  promote  a  safe  and  efficient 
rail  transportation  system"  *  *  *  [by 
allowing  rail  carriers  to]  "operate 
transportation  faciUties  and  equipment 
without  detriment  to  the  public  health 
and  safety  *   •  *  ."  49  U.S.C.  10101(8). 
The  rail  transportation  policy  appUes  to 
all  transactions  subject  to  the  Board's 
jurisdiction. 

Thus,  both  FRA  and  STB  are  vested 
with  authority  to  ensure  safety  in  the 
railroad  industry.  Each  agency, 
however,  recognizes  the  other  agency's 
expertise  in  regulating  the  industry. 
FRA  has  expertise  in  the  safety  of  all 
facets  of  raihoad  operations. 
Concurrently,  the  Board  has  expertise  in 
economic  regulation  and  assessment  of 
environmental  impacts  in  the  railroad 
industry.  Together,  the  agencies 
appreciate  that  their  unique  experience 
fmd  oversight  of  railroads  complement 
each  other's  interest  in  promoting  a  safe 
and  viable  industry. 

In  the  Conrail  Acquisition 
proceeding, '  the  two  agencies 
recognized  the  need  to  work  together  to 
ensure  that  the  proposed  transaction 
would  be  safely  implemented.  Both 
agencies  took  a  proactive  role  in 
analyzing  the  complex  transaction 
involving  two  large  railroads — Norfolk 
Southern  Railway  Company  (NS)  and 
CSX  Transportation,  Inc.  (CSXT)— in 
their  acquisition  of  a  third  large 
railroad,  Consolidated  Rail  Corporation 
(Coiuail).  FRA  conducted  a  formal 
safety  assessment  and  recommended  to 
the  STB  that  the  raihoads  be  required  to 
file  SIPs  explaining  how  they  intended 
to  safely  integrate  their  operations  if  the 
transaction  were  approved.  The  Board 
agreed  with  FRA's  suggestion,  and 
directed  NS  and  CSXT  to  file  SIPs.  NS 
and  CSXT  subsequently  filed  SIPs 
detailing  each  step  of  the  integration 


'  CSX  Corporation  and  CSXT  Transportation, 
Inc.,  Norfolk  Southern  Corporation  and  Norfolk 
Southern  Railway  Company — Control  and 
Operating  Leases/Agreements — Conrail  Inc.  and 
Consolidated  Rail  Corporation,  STB  Finance  Docket 
No.  33388  {Conrail  Acquisition). 


process  in  their  operating  plans.  Since 
then,  both  railroads  have  continued  to 
coordinate  with  FRA  in  implementing 
the  SIPs  consistent  with  the  agency's 
guidelines,  and  FRA  has  advised  the 
Board  on  each  carrier's  progress  in 
executing  the  plans.  The  lessons  learned 
from  this  process  are  that  safety  plays  a 
significant  role  in  a  regulated 
transaction  and  must  be  addressed 
before  integration  commences. 

Based  on  this  experience,  FRA  and 
STB  have  decided  to  formaUze  this 
partnership  in  regulating  future  rail 
consoUdation  transactions  among  Class 
I,  Class  n.  commuter,  and  intercity 
passenger  railroads  by  issuing  a  joint 
notice  of  proposed  rulemaking.  The 
proposed  rules  are  intended  to 
accomplish  the  safety  objectives  of  both 
agencies,  avoid  gaps  and  inconsistencies 
in  the  two  agencies'  regulatory 
requirements,  and  impose  as  little 
burden  as  possible  on  the  participating 
parties. 

Joint  Discussion  of  Framework  of  the 
Proposed  Rules 

FRA's  proposed  rule.  FRA  proposes  to 
require  certain  raihoads  seeking  to 
merge,  consolidate,  or  acquire  control  of 
another  railroad,  or  "start  up" 
operations  as  a  railroad  to  file  proposed 
SIPs  with  FRA  before  consummating  the 
regulated  transaction.  The  transactions 
covered  would  be  as  follows:  (1)  A  Class 
I  railroad,  a  raihoad  providing  intercity 
passenger  service  such  as  the  National 
Raihoad  Passenger  Corporation 
(Amtrak),  or  a  commuter  raihoad 
seeking  to  acquire,  merge,  or  consolidate 
with  a  Class  I  or  Class  II  railroad,  a 
railroad  providing  intercity  passenger 
service,  or  a  conunuter  railroad;  (2)  a 
Class  n  raihoad  proposing  to 
consolidate,  merge,  or  acquire  another 
Class  n  railroad  with  which  it  connects 
so  as  to  involve  the  integration  of 
operations;  (3)  any  merger, 
consolidation,  or  acquisition  resulting 
in  operations  that  would  generate 
revenue  in  excess  of  the  Class  I  railroad 
threshold,  except  those  transactions 
involving  Class  III  freight  only  railroads; 
and  (4)  all  start  up  operations  involving 
the  establishment  of  a  new  line  for 
passenger  or  freight  service  generating 
revenue  that  would  exceed  the  Class  11 
railroad  threshold. 

Such  SIPs  must  systematically 
describe  how  each  applicant  raihoad 
would  integrate  its  operations  in  all 
areas  of  rail  safety.  FllA  would  then 
review  the  proposed  SIPs  to  ensure  that 
they  provide  a  reasonable  assurance  of 
safety.  Should  the  plans  be  approved, 
FRA  would  monitor  the  applicants' 
implementation  of  the  SIPs  imtil 
integration  of  operations  is  complete. 


Each  raihoad  must  carry  out  the  specific 
measures  addressed  in  an  approved  SIP 
at  all  times  during  the  integration  phase. 
The  rule  proposes  authorizing  FRA  to 
exercise  its  enforcement  remedies 
should  a  railroad  conduct  operations 
either  without  an  approved  SIP  or  in 
violation  of  the  same.  Enforcement  may 
involve  legal  or  equitable  remedies, 
authorizing  the  agency  to  assess  civil 
penalties  or  issue  emergency  or 
comphance  orders  against  a  recalcitrant 
raihoad. 

STB's  proposed  iii/e.  The  STB's 
proposed  rule  encompasses  all  of  the 
transactions  covered  by  FRA's  proposed 
rule,  other  than  "start  up"  operations. 
The  STB's  proposed  nde  builds  on 
FRA's  proposed  rule  by  requiring  a  SIP 
containing  information  required  under 
the  FRA  rule  to  be  filed  by  an  apphcant 
raihoad  involved  in  a  covered 
transaction  with  the  STB  as  well  as  with 
FRA.  The  SIP  would  be  required  to  be 
submitted  to  the  .STB.  and  FRA.  no  later 
than  the  date  the  apphcation  or 
exemption  for  authority  to  execute  such 
a  transaction  is  filed  with  the  STB.  The 
Board  would  conduct  an  environmental 
review  of  the  application,  and  FRA 
would  provide  written  comments  on  the 
adequacy  of  the  SIP  to  the  Board's  SEA, 
which  is  responsible  for  preparing  the 
Board's  environmental  dociunents.  SEA 
would  th'jn  include  the  SIP  and  any 
additians  or  revisions  based  on 
continued  discussions  with  FRA  in  the 
draft  environmental  dociunentation. 
Should  the  Board  approve  the 
transaction  and  require  comphance  with 
a  SEP,  FRA,  as  contemplated  by  these 
rules,  would  work  with  the  appUcants 
to  ensure  safe  integration  of  the 
applicants'  operations  in  accordance 
witli  the  SIP,  and  any  revisions  or 
modifications  agreed  to  by  FRA.  The 
rule  proposes  that  FRA  advise  the  Board 
on  the  status  of  implementation  in 
accordance  with  an  agreement  reached 
between  STB  and  FRA  for  each 
proceeding.  FRA  also  has  imdertaken  to 
advise  the  Board  in  writing  when  the 
proposed  integration  of  applicants' 
operations  has  been  safely  completed. 
Below  are  FRA's  and  STB's  separate 
and  independent  statements  of  basis 
and  purpose  for  the  rules  that  each 
agency  is  proposing,  including  a 
section-by-section  analysis  and  the  text 
of  each  agency's  proposed  rules 
themselves. 

FRA's  Statement  of  Basis 

Mergers  and  other  rail  transactions 
can  result  in  safety  problems  if  not 
carefully  planned  and  implemented,  as 
evidenced  by  recent  mergers.  The  scope 
of  rail« mergers  among,  and  acquisitions 
by.  Class  I  railroad;,  has  'changed 
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dramatically  in  ways  that  present 
serious  safety  issues.  As  these  carriers, 
and  the  consoUdations  in  which  they 
are  involved,  become  larger  and  more 
complex,  integrating  operations, 
bcilities.  personnel,  safety  practices, 
and  corporate  cultiue  while  maintaining 
safe  operations  becomes  more  of  a 
challenge.  Two  specific  examples  of 
shortcomings  experienced  by  railroads 
carrying  out  "mega-meigers"  are 
discussed  below. 

The  mergers  of  the  Union  Pacific 
Railroad  Company  (UP)  and  the 
Southern  Pacific  Transportation 
Company  (SP)  (collectively  referred  to 
as  UP/SP)  and  Burlington  Northern 
Railroad  Company  (BN)  and  the 
Atchison,  Topeka  and  Santa  Fe  Railway 
Company  (ATSF)  (collectively  referred 
to  as  the  BNSF)  have  demonstrated  that 
integrating  railroads  into  an  even  larger 
carrier  present  significant  challenges  in 
a  great  many  areas,  including: 
harmonizing  information  systems; 
coordinating  marketing;  training 
dispatchers;  modifying  operational 
practices  and  procedures;  implementing 
persoimel  policies  and  bargaining 
agreements;  integrating  corporate 
cultures;  determining  appropriate 
staffing  needs;  and  providing  adequate 
rail  feciUties,  infrastructure  and 
equipment.  The  following  is  a  summary 
of  the  safety  problems  FI^  identified 
with  respect  to  these  two  mergers.  FRA 
refers  interested  persons  to  the  agency's 
regulatory  evaluation  for  a  more 
detailed  discussion  of  these  problems,  a 
copy  of  which  has  been  placed  in  the 
dcK±et  for  FRA's  proposed  rule. 

UP/SP,  for  instance,  experienced 
severe  congestion  and  related  rail 
service  difficulties  in  integrating  the  two 
railroads  with  their  different  histories, 
cultures,  and  operating  practices.  The 
post-merger  force  reductions  of  1,500  or 
more  employees,  coupled  with 
inadequate  rail  feciUties,  Infrastructure 
and  equipment,  and  increased  traffic  led 
to  service  delays  and  disruptions,  and 
congestion  of  lines  in  Texas,  as  well  as 
increased  exposure  to  incidents  and 
injuries  as  overworked  supervisors  and 
train  crew  employees  tried  to  cope  with 
the  dilemma.  As  a  result,  the  company 
suffered  substantial  financial  losses  and 
safety  problems  surfaced. 

FRA  believes  that  this  spike  in  UP/SP 
Bfxndents  and  incidents  is  attributed  to 
management  decisions  that  focused  on 
reducing  or  consolidating  existing  labor 
resources  and  reaching  operating 
sfficiencies  and  productivity  goals.  For 
example,  UP/SP  offered  volimtary 
separation  awards  to  seasoned  SP 
smployees  and  authorized  former  UP 
smployees  to  conduct  operations  on 
erritory  in  which  they  lacked  the 


training  on  operating  rules  or  practices 
governing  such  operations.  Diuing  its 
post-merger  safety  survey,  FRA 
identified  other  deficiencies,  including 
incompatible  computer  database 
systems,  inadequate  training  of  train 
dispatchers,  and  a  failure  to  conduct 
alcohol  and  drug  testing  consistent  with 
UP's  program,  lliese  deficiencies 
culminated  in  a  fundamental 
breakdown  in  sound  railroad  safety 
practices,  exposing  unforeseen 
problems. 

Likewise,  BNSF  encountered 
operational  and  safety  problems  when  it 
implemented  its  merger.  FRA  attributes 
the  Cajon  Pass  height  train  derailment 
in  February  1996,  which  was  shortly 
after  the  merger,  to  a  lack  of 
conunimication  between  railroad 
officials  in  the  field  and  top 
management  officials  in  the  corporate 
headquarters  about  the  feet  that  two- 
way  end-of-train  telemetry  devices 
(EOT)  on  BNSF  trains  operating  over  the 
pass  did  not  function  properly.  Had  the 
EOT  device  on  the  derailed  train 
functioned  properly,  the  accident  may 
have  been  averted.  See  National 
Transportation  Safety  Board  Accident 
Report  PB96-916305  (Feb.l,  1996); 
FRA's  final  rule  on  Two-Way  End-of- 
Train  Telemetry  Devices,  62  FR  278, 
279,  Jan.  2, 1997.  The  deraihnent  of  4 
locomotives  and  45  freight  cars 
(including  4  cars  containing  hazardous 
materials)  resulted  in  the  death  of  the 
conductor  and  brakeman,  serious  injury 
to  the  engineer,  the  burning  of 
hazardous  materials  carried  on  the  train, 
the  evacuation  of  the  surrounding 
community,  and  the  closing  of  hiterstate 
15  for  two  days.  Although  BNSF  was 
one  of  the  first  of  the  major  railroads  to 
equip  its  trains  with  EOT  devices  in 
response  to  a  similar  accident  in  1994, 
pre-merger  operating  practices  at  BN  did 
not  ensure  for  correct  use  of  the 
equipment.  In  many  cases  the  rear-end 
device  could  not  communicate  with  the 
head-end  device.  This  feet  was  never 
reported  to  top  management  for 
correction.  In  other  instances,  train 
crews  failed  to  use  or  activate  the  EOT 
equipment  because  of  a  lack  of 
instruction  or  training.  A  properly 
prepared  and  implementeKl  safety  plan 
would  have  promoted  communication 
that  may  have  remedied  these 
conditions. 

FRA  has  identified  other  safety 
problems  attributed  to  the  BNSF  merger. 
These  include  incompatible  electronic 
database  systems  used  by  BN  and  ATSF, 
resulting  in  terminal  offices  generating 
inaccurate  and  incomplete  train  consist 
lists,  which  compromised  the  safety  of 
train  crews  haulhig  the  shipments;  a 
lack  of  coordination  between  the  train 


dispatching  systems  used  by  BN  and 
ATSF  when  the  merger  was 
implemented,  resulting  in  a  breakdown 
in  many  functional  areas  endangering 
employees;  followdng  the  merger, 
instructions  were  issued  to  identify 
trains  by  using  the  initials  "BNSF" 
before  the  locomotive  number,  causing 
a  potentially  dangerous  situation 
whereby  two  locomotives  (one  BN  and 
the  other  ATSF)  could  be  identified  as 
the  same  locomotive;  and  BNSF's  failure 
to  communicate  operational  and  safety 
pohcies  and  procedures  on  the  entire 
system  when  the  merger  went  into 
effect.  Rather,  the  railroad  continued  to 
use  the  individual  standards  established 
by  the  separate  rail  entities,  thereby 
confusing  dispatchers,  train  crews,  and 
roadway  workers  when  working  on  or 
operating  equipment  in  unfamiliar 
territory.  FRA  beUeves  that  BNSF's 
inadequate  safety  planning  before 
implementing  this  complex  transaction 
contributed  to  these  operational 
difficulties. 

"Mega-mergers,"  consoUdations,  or 
acquisitions  of  control  clearly  present 
implementation  challenges  that 
necessitate  careful  planning  to  ensure 
safety.  FRA  beUeves  that  other  rail 
.  transactions  covered  by  its  rule,  each  of 
which  involves  significant  changes  to 
existing  rail  operations,  also  pose 
serious  challenges  to  rail  safety.  These 
challenges  include  estabUshing  a 
uniform  corporate  safety  culture, 
harmonizing  information  systems, 
training  employees  responsible  for 
moving  trains  and  maintaining 
equipment  and  infrastructiue,  and 
implementing  standard  operating 
practices  and  procedures  governing 
railroad  operations. 

FRA  has  found  that  even  smaU 
railroads  experience  difficulties  when 
they  attempt  to  integrate  operations  of 
an  acquired  property.  To  illustrate,  the 
Wisconsin  Central,  Limited,  the  parent 
company  of  the  Wisconsin  Central 
Railroad  (WC),  a  large  regional  railroad, 
purchased  the  Fox  Valley  and  Western 
Railroad  Company  (FVW)  in  1995. 
Before  the  merger,  FVW  lost  many  of  its 
covered  service  employees  due  to 
buyouts,  retirement,  or  other 
employment  opportunities.  Recognizing 
that  the  FVW  had  a  shortage  of  available 
employees,  WC  migrated  its  managers  to 
repair  track,  insptect  rolling  stock,  and 
operate  trains  and  engines  on  the  FVW 
property.  As  a  result,  WC's  accident  rate 
remained  static  in  1995  and  1996, 
declining  only  &Y>m  13.79  to  10.54  per 
1,000,000  train  miles. 

FRA  attributes  WC's  lack  of  progress 
in  reducing  its  accident  rate  to  the 
migration  directive.  Managers  were 
preoccupied  with  carrying  out  railroad 
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operations  instead  of  overseeing  the 
workforce.  WC's  faihire  to  conduct 
effective  efficiency  testing  of  employees 
or  monitor  closely  field  personnel  on 
operating  rules  governing  railroad 
operations  jeopardized  the  integrity  of 
the  railroad  system,  and  may  have 
contributed  to  the  elevated  accident 
rate.  Although  WC,  in  partnership  with 
FRA,  has  made  tremendous  advances 
regarding  this  issue,  the  agency  believes 
that  advance  planning  would  have 
identified  this  shortcoming, 
necessitating  the  parent  company  to  hire 
employees  to  meet  this  labor  shortage 
and  enable  the  managers  to  execute 
their  traditional  tasks. 

Based  on  lessons  learned  from  the 
UP/SP  and  BNSF  mergers,  the  Board, 
with  FRA  assistance,  has  taken  steps  to 
ensure  the  safe  implementation  of  rail 
transactions  subject  to  its  jurisdiction. 
As  a  result  of  safety  and  operational 
problems  associated  with  the  UP/SP  and 
BNSF  mergers  that  could  have  been 
avoided  with  sufficient  advance 
planning,  FRA  carefully  examined  the 
filings  of  the  applicants  Norfolk 
Soudtem  Railway  Company's  (NS)  and 
CSX  Transportation,  Incorporated's 
(CSXT)  submissions  in  the  Conrail 
Acquisition  proceeding  before  the 
Board.  FRA's  initial  findings  were  not 
encoiu-aging.  After  reviewing  the 
applicants'  safety  plans,  the  agency 
determined  that  the  railroads  had  not 
submitted  comprehensive  assessments 
of  the  safety  effects  of  the  proposed 
acquisition.  Neither  railroad  presented  a 
systematic  plan  explaining  the  manner 
in  which  it  intended  to  implement  the 
transaction.  As  a  result,  FRA  requested 
the  Board  to  require  the  carriers  to 
provide  detailed  information  on  how 
they  proposed  to  provide  for  the  safe 
integration  of  their  corporate  cultiues 
and  operating  systems,  if  the  Board  were 
to  approve  the  proposed  transaction. 

The  Board  followed  FRA's 
recommendation  and  required  the 
applicants  to  file  detailed  SIPs  piu^uant 
to  guidelines  developed  by  FRA.^  The 
railroads'  submissions  were  made  part 
of  the  environmental  record  in  that 
proceeding  and  addressed  in  the 
ongoing  environmental  review  process 
in  that  case.  The  SIPs  were  included  in 
the  Draft  Environmental  Impact 
Statement,  to  enable  review  and 
comment  by  interested  persons.  The 
Board's  SEA  also  independently 
reviewed  the  plans. 

FRA  and  SEA  (in  its  Final 
Enviroiunental  Impact  Statement  (Final 
EIS))  concluded  that  applicants  had 
satisfactorily  addressed  the  safety 


implementation  concerns  presented  by 
the  transaction  to  date.  Moreover, 
shortly  before  the  Final  EIS  was  issued, 
the  Board  entered  into  a  Memorandum 
of  Understanding  (MOU)  with  FRA,  to 
establish  an  ongoing  monitoring  process 
while  the  proposed  Conrail  Acquisition 
was  being  implemented.'  The  MOU 
clarifies  die  actions  FRA  and  the  Board 
will  take  to  ensure  that  the  SIPs  are 
successfully  implemented.  Under  the 
terms  of  the  MOU,  FRA  will  monitor, 
evaluate,  and  review  NS's  and  CSXT's 
progress.  The  MOU  provides  that  FRA 
may  request  action  by  the  Board  in 
exercising  its  oversight  over  the 
applicants  to  correct  identified  safety 
deficiencies  resulting  from  the 
transaction.  When  requesting  Board 
action,  FRA  will  provide 
recommendations  to  remedy  the 
deficiencies.  FRA  will  also  report 
periodically  to  the  Board  on  the  safety 
integration  of  the  Conrail  Acquisition, 
but  not  less  than  biennially.  FRA  will 
also  report  significant  integration  issues 
to  the  Board  if  and  when  they  are 
identified.  FRA's  reporting  will 
continue  imtil  FRA  advises  the  Board  in 
writing  that  the  proposed  integration 
has  been  safely  completed. 

Having  developed  a  vehicle  by  which 
to  evaluate  safety  integration  issues  in 
Conrail  Acquisition,  the  Board  issued  an 
advanced  notice  of  proposed 
rulemaking  (ANPRM)  requesting 
conunents  on  the  advisability  of 
promulgating  rules  to  extend  this 
process  to  other  rail  transactions  subject 
to  the  Board's  jurisdiction.*  62  FR 
64193,  Dec.  4, 1997. 

Based  on  the  comments  received  in 
response  to  the  ANPRM  and  the  Board's 
experience  wth  the  SIP  process  in 
Conrail  Acquisition,  the  Board  issued  a 
decision  on  July  27, 1998,  finding 
sufficient  merit  to  warrant  further 
exploration  of  establishing  regulations 
addressing  the  safe  implementation  of 
Board-approved  transactions.  The  Board 
directed  die  Board  staff  to  develop  a 


^Conmil  Acquisition.  STB  Decision  No.  52, 
lerved  Nov.  3, 1997. 


^  In  the  Board's  decision  approving  the  Conrail 
Acquisition,  the  Board  imposed  environmental 
mitigation  conditions  requiring  the  applicants  to  (1) 
comply  vsith  their  SIPs  (and  any  modifications  or 
updates  needed  to  respond  to  evolving  conditions) 
and  (2)  participate  and  fully  cooperate  with  the 
ongoing  regulatory  activities  associated  with  the 
ongoing  safety  integration  process  described  in  the 
MOU. 

'The  Board  has  required  the  same  type  of 
showing  in  the  proposed  merger  between  Canadian 
National  Railway  Company  and  Illinois  Central 
Railroad  Company,  which  is  now  pending  before 
the  Board.  Canadian  National  Railway  Company, 
Grand  Tnunk  Corporation,  and  Gmnd  Trunk 
Western  Railroad  Incorporated — Control— Illinois 
Central  Corporation,  Illinois  Central  Railroad 
Company,  Chicago,  Central  and  Pacific  Railroad 
Company,  and  Cedar  River  Railroad  Company,  STB 
Finance  Docket  No.  33556  (STB  Decision  Nos.  5 
and  6,  served  June  23, 1998,  and  Aug.  14, 1998). 


joint  notice  of  proposed  rulemaking, 
addressing  the  issues  that  have  arisen  in 
this  proceeding  and  that  are  of  concern , 
to  FRA,  and  to  submit  the  proposed  rule 
for  the  Board's  evaluation  and  approval 
before  publishing  the  proposal.' 

Following  the  issuance  of  the  Jidy  27, 
1998,  decision,  the  STB  staff  met 
informally  with  FRA  staff  and 
developed  this  joint  rulemaking 
document.  The  proposed  rules  are 
designed  to  estabUsh  procedures  to 
enable  the  Board  and  FRA  to  ensure 
adequate  and  coordinated  consideration 
of  safety  integration  issues  in  rail 
transactions,  while  minimizing  the 
burdens  on  the  participants. 

FRA's  Section-by-Section  Analysis  For 
Its  Proposed  Rule 

FRA  proposes  to  add  part  244  to  title 
49,  Code  of  Federal  Regulations, 
prescribing  regulations  on  safety 
integration  plans  governing  railroad 
consolidations,  mergers,  acquisitions  of 
control,  and  start  up  operations.  Below 
is  an  analysis  of  the  regulatory 
propositions  proposed  in  the  rule. 

Section  244.1    Scope,  Application,  and 
Purpose. 

Section  244.1(a)  states  the  types  of 
transactions  and  die  parties  involved  in 
such  transactions  that  would  require  the 
filing  of  a  SIP.  Section  244.1(a)(1) 
-  provides  that  a  Class  I  railroad,  a 
railroad  providing  intercity  passenger 
service,  or  a  commuter  railroad  seeking 
to  acquire,  merge,  or  consolidate  with  a 
Class  I  or  Class  II  railroad,  a  railroad 
providing  intercity  passenger  service,  or 
a  commuter  railroad  would  be  subject  to 
this  part.  A  Class  II  railroad  proposing 
to  consolidate,  merge,  or  acquire 
another  Class  II  raikoad  with  which  it 
would  connect  so  as  to  involve  the 
integration  of  operations  would  require 
the  filing  of  a  plan.  Also,  any  merger, 
consolidation,  or  acquisition,  excluding 
a  transaction  involving  a  Class  III  freight 
only  railroad,  resulting  in  operations 
that  would  generate  revenue  in  excess  of 
the  Class  I  railroad  threshold  woiUd  be 
governed  by  part  244.  Finally,  all  start 
up  operations  as  defined  by  this  rule 
would  trigger  part  244. 

FRA  intends  to  regulate  significant 
transactions  that  left  unregidated,  may 
compromise  railroad  safety.  The  agency 
beUeves  that  railroads  generating 
operating  revenue,  measured  in  1991 
dollars,  in  excess  of  $250  million  per 
year,  i.e.,  the  Class  I  railroad  threshold, 


'This  joint  approach  was  predicated  upon 
assurances  by  DOT  that  a  joint  process  would  not 
sulqect  the  exercise  by  the  Board  of  its  rulemaking 
authority  in  this  proceeding  to  review  by  the  Office 
of  Management  and  Budget,  in  contravention  of  the 
STB's  Congressionally  mandated  independence. 
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are  entities  transporting  a  large  volume 
of  freight  that  need  to  be  scrutinized 
when  they  want  to  join  with  another 
large-scale  carrier.  Given  the  problems 
identified  with  recent  Class  I  mergers, 
FRA  proposes  regulating  Class  I 
transactions. 

Correspondingly,  FRA  beUeves  that 
passenger  railroads,  whether  they  are 
intercity  or  commuter  operations,  that 
participate  in  a  regulated  transaction  are 
sophisticated  operations  requiring 
Federal  Government  oversight.  Class  II 
railroads  seeking  to  execute  a 
transaction  in  which  they  would 
directly  interchange  traffic  and  all 
transactions,  excluding  Class  EQ  freight 
only  railroads,  in  whidi  the 
consummation  of  operations  would 
produce  revenue  in  excess  of  the  Class 
I  revenue  threshold,  irrespective  of 
geographic  limitations,  would  also  be 
regulated.  Class  II  railroads  have 
operating  revenues,  measured  in  1991 
dollars,  between  $20  million  and  $250 
miUion  per  year  and  include  such 
carriers  as  WC,  Florida  East  Coast 
Railway,  and  Montana  Rail  Link,  Inc. 
FRA  posits  that  these  entities  seeking  to 
directly  interchange  freight  with  each 
other  present  a  complex  transaction 
involving  the  transfer  or  nharing  of 
employees  or  equipment.  Similarly, 
large-scale  transactions  generating 
revenue  in  excess  of  $250  million  per 
year  would  create  a  railroad  of  complex 
magnitude.  Again,  the  rule  proposes 
requiring  plans  from  these  applicants, 
setting  out  the  manner  and  methods  in 
integrating  such  transactions. 

The  proposed  rule  would  also  govern 
start  up  railroads.  "Start  ups"  involve 
the  establishment  of  a  new  rail  line  for 
intercity  or  commuter  passenger  service 
or  freight  service  generating  revenue 
that  would  exceed  the  Class  II  railroad 
threshold.  See  proposed  Section  244.9 
for  the  definition  of  "start  up 
operation."  Commencing  railroad 
operations  present  the  development  and 
deployment  of  an  infrastructure  system 
never  before  tried  or  tested.  The  use  of 
rail  equipment,  track,  and  signals,  and 
the  employment  of  operating  rules 
governing  the  movement  of  trains  and 
designation  of  roadway  work  demands 
fiunUiarity  with  the  new  system  and 
advance  planning  of  operations 
schedulMl  to  be  conducted.  A  SIP 
captures  the  need  to  forecast  the  step- 
by-step  Implementation  of  a  new  line 
firom  construction  to  completion. 

At  this  time,  FRA  does  not  intend  to 
regulate  the  merger  of  Class  n  railroads 
that  do  not  directly  interchange  traffic 
or  transactions  involving  terminal 
railroads;  rail  line  sales;  or  trackage 
rights  requests.  The  proposed  rule 
further  does  not  cover  Class  III  freight 


only  railroads,  i.e.,  those  railroads  that 
generate  revenue,  measured  in  1991 
dollars,  of  less  than  $20  miUion  per 
year.  The  agency  believes  that  these 
railroads  engage  in  transactions  that  are 
not  so  complex  or  hazardous  as  to 
warrant  regulation.  Nevertheless,  FRA 
sohdts  comments  from  interested 
parties  as  to  whether  the  final  rule 
should  cover  these  transactions. 
Including  transactions  involving  Class 
m  railroads  over  which  passenger 
service  would  be  provided,  and  whether 
the  railroads  involved  should  prepare 
"full  blown"  SIPs  or  meet  lesser  safoty 
informational  requirements.  The 
comments  should  articiilate  a  detailed 
rationale  for  regulating  these 
transactions  and  the  types  of   . 
information  that  should  be  required 
together  with  evidence  of  any 
consequences  in  leaving  these 
transactions  unregulated. 

Paragraph  (b)  of  this  section  explains 
the  basis  for  the  rule.  SIPs  are  designed 
to  achieve  a  reasonable  level  of  safety 
while  regulated  transactions  are  being 
implemented.  The  source  of  the  rule  is 
premised  on  the  complexity  of  large 
transactions  and  the  need  to  plan  ahead 
before  carrying  out  such  activities.  FRA 
is  confident  that  plans  setting  out  how 
railroads  will  merge.  consoUdate. 
acquire  another  railroad,  or  start  up 
business  will  promote  efficiency, 
economy,  and  safety  in  the  railroad 
indiistry. 

Section  244.1(c)  advises  appUcants 
that  part  244  applies  only  to  FRA's 
disposition  of  a  regulated  transaction.  It 
does  not  apply  to  the  Board's  process  in 
reviewing  transactions  subject  to  its 
jurisdiction.  See  49  CFR  part  1106  for 
regulations  governing  transactions 
r^ulated  by  STB.  The  rule  proposes 
that  transactions  within  the  Boaid's 
purview  would  require  a  SIP  process 
involving  both  FRA  and  STB  before  a 
railroad  may  consummate  a  proposed 
transaction  and  conduct  operations  over 
the  affected  property. 

Section  244.3  Preemptive  Effect. 

Section  244.3  informs  the  pubUc  as  to 
FRA's  views  regarding  the  preemptive 
effect  of  the  proposed  rule.  Section 
20106  of  tide  49,  United  States  Code, 
provides  that  all  regulations  prescribed 
by  the  Secretary  relating  to  railroad 
safety  preempt  any  State  law. 
regxilation.  or  order  covering  the  same 
subject  matter,  except  a  provision 
necessary  to  eliminate  or  reduce  an 
essentially  local  safety  hazard  that  is  not 
incompatible  with  a  Federal  law, 
regulation,  or  order,  and  that  does  not 
unreasonably  burden  interstate 
commerce.  With  the  exception  of  a 
provision  directed  at  an  essentially  local 


safety  hazard,  49  U.S.C.  20106  preempta 
any  State  regulatory  agency  rule  - 
covering  the  same  subject  matter  as 
these  regulations  proposed. 

Section  244.5  Penalties. 

Section  244.5  Identifies  the  penalties 
that  FRA  may  assess  upon  any  person. 
Including  a  railroad,  or  employees  of  a 
carrier,  that  violates  any  requirements  of 
this  part.  The  penalty  provision,  which 
parallels  penalty  provisions  contained 
in  other  FRA-issued  regidations,  is 
authorized  by  49  U.S.C.  21301,  21304, 
and  21311.  In  essence,  any  person  who 
violates  any  requirement  of  this  part  or 
causes  the  violation  of  any  such 
requirement  is  subject  to  a  dvil  penalty 
of  at  least  $500  and  not  more  than 
$11,000  per  violation.  FRA  may  assess 
dvil  penalties  agamst  individuals  only 
for  willfid  violations,  and  it  may  assess 
a  penalty  of  up  to  $22,000  per  violation 
where  a  grossly  negUgent  violation  or  a 
pattern  of  repeated  violations  creates  an 
imminent  hazard  of  death  or  Injury  to 
persons,  or  causes  death  or  injury.  Each 
day  a  violation  continues  constitutes  a 
separate  oSsnse.  A  person  may  be  also 
subject  to  criminal  penalties  for 
knowingly  and  willfully  falsifying 
entries  or  reporta  required  by  these 
regulations. 

Paragraph  (b)  of  §  244.5  provides  that 
FRA  may  invoke  any  of  its  other 
enforcement  remedies  available  under 
the  safety  laws  if  a  railroad  fells  to 
comply  with  this  part  In  particular,  the 
agency  advises  the  regufeted  community 
that  it  is  authorized  to  issue  an 
emergency  or  compliance  order  or  seek 
the  issuance  of  an  injimction 
prohibiting  certain  conduct  should  a 
railroad  violates  244.21  of  this  part. 
See,  e.g..  49  CFR  part  209,  Appendix  A. 
For  example,  should  FRA  reject  a . 
proposed  SIP  and  an  applicant 
commence  railroad  operations  on 
property  subject  to  the  plan  anyway,  the 
agency  may  order  the  railroad  to  cease 
operations  until  it  receives  approval  of 
theplan. 

FRA  believes  that  the  indusion  of 
penalty  provisions  for  failure  to  comply 
with  the  regidations  is  important  to 
ensure  that  appUcanta  obtain  agency 
approval  of  a  proposed  SIP  before 
implementing  a  regufeted  transaction 
and  execute  all  measures  provided  in  an 
approved  plan.  The  final  nde  will 
Include  a  schedule  of  dvil  penalties  in 
Appendix  A  to  49  CFR  part  244,  to  be 
used  in  connection  with  this  part. 
Because  such  penalty  schedules  are 
statementa  of  policy,  notice  and 
comment  are  not  required  before  their 
issuance.  See  5  U.S.C  S53(b)(3)(A). 
Nevertheless,  commenters  are  invited  to 
recommend  the  appropriate  penalties 
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corresponding  to  the  relative 
seriousness  of  each  type  of  violation. 

Section  244.7  Waivers. 

Proposed  §  244.7  sets  forth  the 
procedures  for  seeking  a  waiver  of 
compUance  with  the  requirements  of 
FRA's  rule.  A  request  for  such  a  waiver 
may  be  filed  by  any  party  subject  to  part 
244.  FRA  will  conduct  its  own 
independent  investigations  to  determine 
if  an  exception  to  the  general  criteria 
can  be  made  without  compromising  or 
diminishing  rail  safety. 

In  filing  a  petition  for  a  waiver,  FRA 
respectfully  refers  an  interested  party  to 
the  requirements  enunciated  at  49  CFR 
part  211  for  the  procedures  that  must  be 
followed.  FRA  recognizes  that  certain 
transactions  may  arise  that  the  agency 
did  not  intend  to  regulate.  FRA  would 
thus  entertain  such  a  petition,  provided 
that  the  petitioner  can  show  that  the 
transaction  at  issue  involves  an 
incidental  impact  on  rail  operations  that 
would  not  pose  a  risk  to  rail  safety.  The 
biutien  rests  with  the  entity  requesting 
the  waiver  to  meet  this  criterion. 

FRA  may  grant  the  petition  should  it 
determine  that  it  is  in  the  pubUc  interest 
and  is  consistent  with  rail  safety.  FRA 
also  reserves  the  right  to  institute  any 
conditions  on  the  petition  as  it  beUeves 
are  necessary  to  promote  rail  safety.  The 
agency  advises  the  regulated  commimity 
that  it  enjoys  plenary  authority  to 
approve  or  reject  any  petition  for  a 
waiver  of  this  rule  and  its  decision  is 
"agency  discretion  by  law."  5  U.S.C. 
701(a)(2);  see  also  Heckler  v.  Chaney, 
470  U.S.  821  (1985). 

Section  244.9  Definitions. 

This  section  contains  an  extensive  set 
of  definitions  introducing  the 
regulations.  FRA  promulgates  these 
definitions  to  clarify  the  meaning  of 
important  terms  as  they  are  used  in  the 
text  of  the  proposed  rule.  The  proposed 
definitions  are  carefully  worded  to 
minimize  any  possible  misinterpretation 
of  the  rule.  Several  terms  introduce  new 
concepts  not  pubUshed  in  any  other 
FRA  regulations.  These  definitions 
require  fi^ther  discussion  as  set  forth 
below. 

The  term  "amalgamation  of 
operations"  is  intended  to  cover  the 
migration,  combination,  or  unification 
of  one  set  of  railroad  operations  with 
another  set  of  railroad  operations.  For 
example,  if  a  purchasing  railroad 
intends  to  change  personnel  responsible 
for  conducting  field  operations,  or 
replace,  rehabilitate,  refurbish,  or 
renovate  existing  track,  bridges,  radio, 
or  signal  and  train  control  systems,  then 
it  is  amalgamating  operations  as 
defined.  Similarly,  an  applicant 


deploying,  relocating,  or  transferring 
roadway  equipment  or  rolling  stock 
from  one  railroad  property  to  another  is 
conducting  activities  within  the 
purview  of  this  definition.  In  other 
words,  amalgamation  is  triggered  when 
a  railroad  allocates  human  or  capital 
resources  that  impact  operations  fitim 
one  entity  to  another. 

The  definitions  of  "appUcant"  and 
"Class  I  or  Class  II  railroad"  are  self- 
explanatory.  "Applicant"  covers  a  Class 
I  or  Class  n  railroad,  a  railroad 
providing  intercity  passenger  service,  or 
a  commuter  railroad  that  seeks  to 
consiunmate  a  regulated  transaction. 
"Class  I  or  Class  II  railroad"  is  defined 
by  regulations  issued  by  the  Board, 
which  are  found  at  49  CFR  1201; 
General  Instructions  1-1.  Generally, 
STB  classifies  a  Class  I  railroad  as 
having  an  annual  carrier  operating 
revenue  of  $250  milUon  or  more,  and  a 
Class  n  railroad  as  having  an  annual 
carrier  operating  revenue  between  $20 
milUon  and  $250  milUon.  (A  Class  ID 
railroad  has  an  annual  carrier  operating 
revenue  of  less  than  $20  million.)  In 
accordance  with  the  Board's  regulations, 
the  aimual  carrier  operating  revenue  is 
measured  in  1991  dollars. 

The  term  "best  practices"  means  the 
safest  and  most  efficient  rules  or 
instructions  governing  rail  operations 
that  are  issued  by  a  railroad.  FRA  does 
not  intend  to  substitute  its  judgment  for 
that  of  a  railroad  in  determining  safety 
and  efficiency.  Rather,  the  agency  will 
defer  to  an  applicant's  understanding 
and  application  of  its  operating  rules 
and  practices  that  promote  these 
interests. 

The  definition  of  "corporate  culture" 
is  new.  As  proposed,  the  term  means  the 
attitudes,  commitments,  directives,  and 
practices  of  railroad  management  with 
respect  to  safe  railroad  operations.  FRA 
intends  corporate  culture  to  encompass 
a  railroad  management's  attitudes, 
directives,  planning  and  resoiut:e 
allocations  on  the  subject  of  safety. 
Corporate  culture  thus  represents  a 
company's  attitude  toward  safety  as 
identified  in  its  operating  rules  and 
practices,  and  its  policies  in  eUminating 
individual  deficiencies  and  plaiuiing  for 
a  harmonious  integration  of  railroad 
operations.  FRA  solicits  comments 
whether  persons  agree  with  this 
definition. 

"Control,"  "consoUdation,"  "merger," 
and  "start  up"  are  terms  describing  the 
types  of  transactions  governed  by  this 
part.  The  definition  of  "control"  is 
borrowed  from  the  statutory  definition 
at  49  U.S.C.  10102.  FRA  intends  to 
regulate  a  proposed  transaction  in 
which  one  or  more  raihoads  seek  to 
acquire  or  exercise  control  of  property. 


One  example  is  NS's  and  CSXT's 
acquisition  of  ConsoUdated  Rail 
Corporation  (Conrail)  in  1998,  which 
involved  the  dividing  up  of  an  existing 
Class  I  railroad  by  two  separate  Class  I 
railroads.  NS  and  CSXT  will  now  own 
and  operate  over  property  that  was  once 
possessed  by  an  independent  carrier. 
Such  a  transaction  fits  within  the 
meaning  of  "control." 

As  defined  in  this  part,  "merger" 
means  an  equity  purchase  of  a  Class  I  or 
Class  II  railroad,  a  railroad  providing 
intercity  passenger  service,  or  a 
commuter  railroad  by  another  Class  I  or 
Class  n  railroad,  a  railroad  providing 
intercity  passenger  service,  or  a 
commuter  railroad.  The  transaction 
must  involve  the  purchase  of  assets  and 
shareholder  equity,  and  assumption  of 
liabiUties  held  by  the  railroad  acquired. 
Similarly,  "consolidation"  exists  when 
a  railroad  takes  over  another  raiboad's 
assets  and/or  UabiUties  with  the 
resulting  entity  having  the  combined 
capital,  powers,  and  subsidiaries  and 
affiUates.  if  applicable,  of  all  of  its 
individual  constituents. 

Put  another  way,  a  merger  occurs 
when  a  corporation,  known  as  the 
surviving  corporation,  buys  another 
corporation,  with  the  result  that  the 
former  company's  existence  continues 
whereas  the  latter  company's  existence 
ceases.  This  principle  is  best  expressed 
in  the  following  equation:  A 
Corporation  -i-  B  Corporation  =  A 
Corporation.  In  contrast,  a  consolidation 
occurs  when  two  or  more  constituent 
corporations  cease  to  exist  and  a  new 
consolidated  corporation  emerges.  This 
principle  is  best  expressed  in  the 
following  equation:  A  Corporation  +  B 
Corporation  =  C  Corporation.  In  either 
transaction,  the  surviving  or 
consolidated  corporation  takes  over  the 
assets  of  the  former  constituent 
corporation  and  assumes  its  Uabilities. 

A  "start  up  operation"  exists  when  an 
entity  initiates  railroad  operations  on  a 
rail  line  or  lines  involving  intercity  or 
commuter  passenger  service  or  &«ight 
service  in  excess  of  the  Class  11  railroad 
threshold,  i.e.,  revenue  in  excess  of  $20 
million  per  year. 

The  definition  of  "railroad"  is  based 
on  49  U.S.C.  20102  (1)  and  (2).  and 
encompasses  any  person  providing 
railroad  transportation  directly  or 
indirectly,  including  a  commuter  rail 
authority  that  provides  railroad 
transportation  by  contracting  out  the 
operation  of  the  railroad  to  another 
person,  as  well  as  any  form  of 
nonhighway  ground  transportation  that 
runs  on  rails  or  electromagnetic 
guideways,  but  excludes  urban  rapid 
transit  not  coimected  to  the  general 
system. 
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The  term  "Safety  Integration  Plan" 
means  a  comprehensive  written  plan 
submitted  to  and  approved  by  FRA  in 
compliance  with  this  part  that  details 
the  measures  for  ensuring  safe  railroad 
operations  diuing  implementation  of  a 
proposed  transaction  and  assures 
compliance  with  the  safety  laws.  FRA 
intends  a  SIP  to  be  a  formal  written 
document  that  systematically  describes 
how  each  element  set  out  in  §  244.13 
will  be  integrated  safely  into  the 
operations  of  the  applicant  railroad.  The 
SIP  must  comprehensively  consider  and 
analyze  all  significant  sources  of 
increased  safety  risk,  and  discuss  the 
sound  procedures  to  be  adopted  for 
implementing  the  transaction. 

Finally,  FRA  borrows  the  definitions 
of  "environmental  dociunentation"  and 
"Section  of  Environmental  Analysis" 
fit)m  the  definitions  enumerated  in  the 
Surface  Transportation  Board's  portion 
of  the  joint  rule.  The  meaning  and 
appUcation  of  these  definitions  may  be 
found  at  49  CFR  part  1106.  which  is  the 
Board's  coimterpart  of  this  rule. 

Section  244.11  Contents  of  a  Safety 
Integration  Plan 

Proposed  §  244.11  sets  out  the 
structure  of  the  SIP  an  applicant  must 
file.  The  litany  identifies  elements  that 
must  be  addressed  in  each  subject 
matter  area  provided  in  §  244.13.  In 
general,  the  regulatory  proposition 
requires  a  railroad  to  prepare  a  roadmap 
or  play  book  explaining  the  practices 
and  procedures,  financial  commitment, 
and  time  fi^me  for  integrating  or 
commencing  field  operations  subject  to 
the  transaction. 

Paragraph  (a)  of  §  244.11  is  bifurcated 
based  on  Uie  type  of  transaction 
proposed.  A  railroad  proposing  to  start 
up  operations  must  address  the  physical 
and  operational  characteristics  of  the 
new  line  or  lines  and  the  best  practices 
to  be  adopted.  For  instance,  an 
applicant  intending  to  construct  a  new 
line  must  provide  information  about  the 
terrain  over  which  operations  will 
commence  and  the  establishment  of 
divisions  and  districts  governing  rail 
operations.  In  contrast,  an  appUcant 
seeking  to  merge.  consoUdate,  or  acquire 
control  of  another  railroad  will  be 
required  to  explain  the  different 
characteristics  between  itself  and  the 
other  railroads  subject  to  the 
transaction.  In  either  case,  the  appUcant 
must  address  the  best  practices  of  the 
resulting  transaction,  meaning  the  safest 
and  most  efficient  rules  employed  in  the 
railroad  industry. 

Next,  the  regulation  requires  a 
specific  description  of  the  manner  and 
method  of  operations  proposed  in  a 
step-by-step  chronology.  Again,  an 


applicant  must  anticipate  how  it  will 
safely  implement  the  proposed 
transaction  for  each  subject  matter  area 
defined.  The  plan  must  also  describe  the 
himian  and  capital  resources 
appropriated  to  carry  out  the  proposed 
transaction,  the  measures  to  comply 
vinth  the  safety  laws,  and  a  proposed 
timetable,  firom  start  to  finish,  to 
implement  the  transaction.  FRA 
believes  that  the  contents  serve  as  a 
foimdation  for  implementing  the  plan. 
The  contents  must  be  descriptive, 
coherent,  and  logical  to  lend  credibility 
to  the  plan.  FRA  posits  that  a  well 
organized  proposal  setting  out  a  plan  of 
execution  of  detailed  action  items  will 
serve  the  agency's  and  railroad's  interest 
in  safely  integrating  operations. 

Section  244.13  Subjects  To  Be 
Addressed  in  a  Safety  Integration  Plan 
Involving  an  Amalgamation  of 
Operations  or  Start  Up  Operations 

This  section  contains  the  substantive 
information  that  must  be  discussed  in  a 
SIP  when  a  railroad  seeks  to  amalgamate 
operations  in  a  regulated  transaction.  As 
explained  above,  a  transaction  in  which 
a  railroad  intends  to  transfer  employees 
or  rolling  equipment  from  one  entity  to 
another,  or  make  changes  in  existing 
infrastructure,  precipitates  an 
amalgamation  imder  this  part  FRA 
believes  that  these  operational  changes 
are  complex  in  nature  and  require 
thoughtful  analysis  before  they  are 
carried  out.  A  comprehensive 
assessment  of  certain  subject  matter 
areas  serves  to  direct  applicants  to  focus 
on  instituting  a  safe  transition  of 
railroad  operations.  Again,  the  premises 
are  that  advance  plaiming,  systematic 
thinking,  and  a  written  plan  promote 
safe  implementations. 

The  subject  matter  areas  are  divided 
into  two  categories — ^physical  safety  and 
cultiual  environment,  llie  physical 
safety  rubric  contains  seven  functional 
areas,  which  are  track,  bridges,  and 
structiues;  dispatching  centers; 
operating  practices;  car  and  equipment 
maintenance  and  inspection;  signals 
and  train  control;  hazardous  materials; 
and  highway-rail  grade  crossings.  FRA 
has  identified  these  areas  as  critical 
disciplines  that  are  impacted  by  a 
regulated  transaction  when  operations 
are  amalgamated.  To  protect  Uie 
integrity  of  rail  operations,  FRA 
proposes  that  these  elements  be 
addressed  in  a  plan. 

Paragraph  244.13(a)  requires  each 
appUcant  to  explain  the  basis  for  its 
safety  culture.  Specifically,  the  rule 
proposes  requiring  a  railroad  to  identify 
and  describe  differences  in  corporate 
cultures  for  each  safety-related  area; 
describe  how  these  cultures  lead  to 


different  practices  governing  rail 
operations;  and  explain  how  the 
proposed  integration  of  corporate 
cultures  will  result  in  a  system  of  "best 
practices"  when  the  proposed 
transaction  is  implemented. 

Historically,  each  railroad  has 
possessed  distinctive  ways  of 
conducting  its  business  that  its 
employees  identify  as  its  way  of 
managing  affairs,  and  that  they  are 
usually  incUned  to  consider  the  correct 
or  best  way  of  executing  tasks.  Mergers, 
consolidations,  acquisitions,  and  start 
up  operations  are  complicated 
transactions,  requiring  management  and 
labor  to  embrace  a  culture  that 
powerfully  emphasizes  safety  and  good 
communications  among  management, 
employees,  and  the  employees'  union 
representatives.  It  is  imperative  that  the 
appUcant  describe  how  it  intends  to 
produce  the  desired  corporate  cultiue 
that  underscores  safe  railroad 
operations. 

FRA  beUeves  safety  culture  is  an 
instrumental  element  in  achieving  rail 
safety.  For  purposes  of  the  proposed 
rule,  the  term  "corporate  culture" 
means  management's  attitudes, 
directives,  planning,  and  resource 
allocations  on  the  subject  of  safety. 
These  elements  ultimately  provide  the 
vision  and  direction  for  all  levels  of 
railroad  employees  and  influence  their 
training,  health,  morale,  and  safety 
practices  and  habits.  The  safiaty  culture 
of  U.S.  railroad  companies,  especially 
'  the  major  Class  I  railroads,  is 
estabUshed  by  the  railroad's  chief 
executive  officer  and  permeates 
throughout  the  entire  rank-and-file  of 
employees.  Management's  attitudes, 
directives,  planning,  and  resource 
allocations  all  reflect  the  mission  and 
vision  of  a  company,  and  influence  the 
training,  morale,  and  safety  practices  of 
carrier  employees.  Successful 
integration  requires  a  railroad  to 
evaluate  its  underlying  priorities, 
practices,  and  philosophies  during  the 
transition  phase.  For  example,  FRA 
views  UP's  and  BNSF's  immediate  post- 
merger  reduction  in  employment  to 
reach  financial  efficiencies  create  a 
loss  of  talent  and  institutional 
knowledge  for  the  two  railroads.  This 
shortcoming  led  to  a  lack  of  famiUarity 
with  railroad  operations,  employee 
misunderstandings,  and  communication 
gaps,  increasing  the  railroads'  exposure 
to  accidents,  incidents,  and  fataUties. 
FRA  anticipates  that  a  SIP  addressing  an 
applicant's  attitudes  and  practices 
toward  safety  will  enhance  the 
harmonious  integration  of  a  unified 
system  of  operations. 

Against  this  background,  a  railroad  is 
required  to  discuss  the  different  cultures 
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within  the  various  disciplines  and 
explain  how  it  will  adopt  the  "best 
practices"  when  the  proposed 
transaction  is  implemented.  Besides 
reviewing  the  safest  practices  to  be 
instituted,  FRA  is  interested  in  learning 
the  methodology  employed  in 
developing  the  final  work  product.  An 
applicant  is  thus  encouraged  to  trace  the 
steps  taken  to  reach  the  ultimate 
measures  to  be  adopted. 

Most  important,  an  appUcant  must 
designate  safety  as  its  highest  priority. 
Although  productivity  and  efficiency 
drive  the  transaction,  there  must  be 
commitment  to  rail  safety  at  all  levels  of 
a  corporate  organization.  Evidence  has 
shown  that  when  productivity  ecUpses 
safety,  congestion  and  service 
difficulties  arise,  leading  to  operational 
hazards  and  increases  in  derailments 
and  coUisions.  FRA  beUeves  that  a 
systematic  analysis  of  a  railroad's  safety 
culture  will  center  the  appUcant's 
attention  on  safety,  eliminating  the 
"root  cause"  of  accidents  and  incidents. 
Communications  patterns  about  safety 
matters  are  especially  important.  When 
safety  information  is  not  communicated 
clearly  and  promptly  both  up  and  down 
the  corporate  hierarchy,  safety  problems 
ensue.  That  said,  FRA  invites  the 
regulated  community  to  comment  on 
whether  the  agency  should  regulate 
"corporate  culture"  at  all,  and  an 
applicant's  abihty  to  apply  this  element 
to  its  business  practices  and  the  manner 
necessary  to  comply  with  this 
requirement. 

Section  244.13(b)  requires  each 
appUcant  to  discuss  its  training  and 
educational  programs  to  ensure  that  its 
employees  and  supervisors  responsible 
for  field  operations  are  proficient  and 
qualified.  The  specific  employees 
include  train  and  engine  service 
employees,  dispatchers  and  operators, 
roadway  workers,  signal  employees, 
mechanical  officials,  and  hazardous 
materials  personnel.  These  employees 
are  on  the  "front  lines"  of  the  industry 
and  need  to  be  famiUar  with  all  aspects 
of  their  occupations.  A  plan  should 
include  details  identifying  the  scope 
and  depth  of  the  type  of  training 
operating  personnel  will  receive. 
Training  should  also  discuss  the 
resources  allocated  to  conduct  and 
complete  training,  and  a  proposed 
schedule  for  accompUshing  this  task. 

Proposed  paragraph  244.13(c) 
provides  the  operating  practices 
information  that  must  be  contained  in  a 
SIP.  There  are  five  elements  that  are 
within  the  discipline — operating  rules, 
accidents/incidents,  hours  of  service 
laws,  and  the  alcohol  and  drug  and 
locomotive  engineer  quahfication  and 
certification  programs.  Each 


requirement  is  self-explanatory  as 
enumerated  in  the  regulatory  text  and 
must  be  addressed  in  a  plan. 

FRA  is  convinced  that  raihoad  safety 
is  best  ensured  by  the  strict  adherence 
to  operating  rules  established  by  a 
railroad.  Given  that  many  railroads 
either  issued  their  own  independent 
operating  rules  or  adopted  operating 
rules  published  by  the  Northeast 
Operating  Rules  Advisory  Ck)mmittee  or 
General  Code  of  Operating  Rules, 
operations  are  being  governed  by 
different  sets  of  rules.  To  ensure  that 
operations  are  properly  executed,  an 
appUcant  must  specify  the  operating 
rules,  timetables,  and  timetable  special 
instructions  that  will  govern  these 
activities. 

A  railroad  must  also  identify  the 
reporting  procedures  for  any  reportable 
accident  imder  49  CFR  part  225,  and  its 
poUcy  on  harassment  and  intimidation, 
including  a  copy  of  its  internal  control 
plan  as  required  by  49  CFR  225.33.  The 
appUcant  must  address  measures  it  will 
take  to  comply  with  the  Railroad 
Accidents/hicidents  regulations  found 
at  49  CFR  part  225.  administer  the 
monthly  reporting  requirements  as 
mandated  by  law,  and  inform 
employees  about  procedures  available 
for  those  who  perceive  intimidation  and 
harassment  imder  part  225. 

The  rule  would  further  require  a 
railroad  to  identify  its  post-accident 
toxicological  testing,  reasonable  cause 
testing,  and  random  alcohol  and  drug 
testing  programs  as  required  under  49 
CFR  part  219  and  how  it  intends  to 
integrate  operations  subject  to  the 
transaction  with  the  existing  programs. 
An  appUcant  would  also  be  required  to 
set  out  the  qualification  and 
certification  program  of  locomotive 
engineera  to  be  employed  and  the 
manner  in  which  it  will  integrate  the 
new  divisions  with  the  program. 
Finally,  the  plan  must  discuss  an 
applicant's  proposed  measures  to 
comply  with  the  hours  of  service  laws 
and  hours  of  service  recordkeeping 
regulations  and  FRA's  interpretations  of 
the  same.  The  plan  must  also  address 
efforts  taken  to  minimize  fatigue  of 
covered  service  employees,  i.e., 
employees  who  perform  train  and 
engine,  dispatching,  or  signal  system 
service.  FRA  beUeves  that  employee 
fatigue  has  caused  or  contributed  to 
accidents  and  incidents  precipitated  by 
human  error.  Employees  who  are  well 
rested  and  refi«shed  are  less  likely  to 
commit  errors  affecting  rail  operations. 
Thus,  initiatives  taken  to  minimize 
fatigue  enhance  safety  in  the  field, 
necessitating  its  inclusion  in  a  SIP. 

Section  244.13(d)  would  require  a 
railroad  to  identify  the  quahfication 


standards  for  employees  who  inspect, 
maintain,  or  repair  rolling  stock  and 
designate  the  faciUties  that  wiU  repair 
the  rolling  equipment.  A  plan  must 
provide  adequate  assurances  that 
mechanical  officials  who  are 
responsible  for  performing  required 
inspections  and  tests  of  the  equipment 
are  proficient  in  mechanical  practices  to 
safeguard  the  use  of  freight  or  passenger 
cars  and  locomotives  on  a  railroad.  The 
plan  must  further  disclose  the 
inspection  faciUties  to  be  employed  for 
repairing  rolling  stock.  This  provision 
will  ensure  that  an  appUcant  plans 
which  roundhouses  wdU  be  retained  to 
maintain  equipment  in  compUance  with 
the  safety  laws  while  efficiently  using 
an  existing  engine  or  car  fleet.  Paragraph 
(e)  of  §  244.13  states  that  a  railroad  must 
identify  the  signal  and  train  control 
systems  employed,  and  maintenance, 
capital  improvement,  and  research  and 
development  projects  planned  for  signal 
and  train  control  operations.  FRA  is 
interested  is  reviewing  a  SIP  proposing 
to  migrate  or  integrate  an  acquired 
property  or  Une  segment  system  with  an 
existing  signal  system.  Where  an 
incompatibiUty  between  signal  and  train 
control  systems  is  found,  safety  may  be 
jeopardized.  The  plan  should  discuss  a 
railroad's  proposal  to  reconcile  or 
harmonize  dissimilar  signal  practices 
and  standards  to  avoid  any  possible 
misimderstandings  or 
miscommimications  thitt  may  impact 
safety.  Likewise,  §  244.13(f)  requires  a 
raihoad  to  identify  the  maintenance  and 
inspection  programs  for  track  and 
bridges.  The  plan  should  provide 
assurances  that  the  structiu«s  are  safe  or 
will  be  repaired,  rehabilitated,  or 
replaced,  if  necessary,  to  ensure  the 
integrity  of  the  property. 

Section  244.13(g)  proposes  requiring 
an  appUcant  to  address  hazardous 
materials  in  a  SIP.  There  are  two  parts 
to  this  requirement.  First,  an  appUcant 
must  set  out  a  hazardous  materials 
inspection  program  covering  field 
inspection  practices,  communication 
standards  (i.e.,  shipping  descriptions, 
certification,  marking,  labeling, 
placarding,  and  emergency  response 
information),  and  emergency  response 
procedures.  Second,  the  railroad  must 
explain  its  development  and  deUvery  of 
an  automated  system  for  records  of 
hazardous  materials  shipments.  FRA 
asserts  that  a  SIP  must  include  this 
information  to  enable  the  agency  to 
assess  the  safety  of  the  railroad's 
hazardous  materials  transportation 
system.  A  plan  quantifying  inspections 
of  hazardous  materials  shipments, 
shipping  papers,  and  emergency 
response  measures  provides  a  baseline 
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to  evaluate  the  integrity  of  the  program. 
Concurrently,  information  about  the 
computer  software  system  retaining 
hazardous  materials  data  is  vital  to 
determine  the  reliability  and  accuracy  of 
the  data  entered  and  retained.  FRA 
expects  railroads  embracing  the  latest 
technology  to  install  automated  systems 
offering  "fail-safe"  features  to  prevent 
the  entry  of  "freight  all  kinds"  for 
hazardous  materials  shipments  or 
incorrect  waybills  generated  from 
electronic  data  interchange  or  Standard 
Transportation  Commodity  Codes 
(STCC)  information  received  from  a 
shipper.  The  program  deployed  must 
make  information  on  hazardous 
materials  shipments  immediately 
available  for  inspection  and 
photocopying  by  FRA  officials  during 
normal  business  hours.  Above  all,  an 
applicant  must  ensure  that  the 
automated  system  provides  timely 
availability  of  hazardous  materials 
shipping  papers  to  train  crews,  clerical 
personnel,  and  agency  officials. 

Paragraph  244.13(h>sets  out  four 
criteria  on  dispatching  operations  that  a 
plan  must  address.  They  are  the 
dispatching  system  to  be  adopted,  the 
migration  of  the  existing  system  to  the 
adopted  one,  if  applicable,  the 
qualifications  for  determining  duties 
performed  by  dispatchers  or  operators, 
and  the  volume  of  work  assigned  to 
dispatchers  or  operators.  Undoubtedly, 
train  dispatching  is  an  integral  element 
in  moving  trains,  engines,  and  rolling 
equipment  in  a  safe  and  efficient 
manner.  To  accomplish  this  task,  a 
railroad  must  discuss  which  dispatching 

Sstem  or  systems  will  direct  traffic  on 
e  property  subject  to  the  transaction. 
The  plan  should  address  how  a 
dispatching  system  will  be  integrated  in 
a.  deliberate  manner  to  prevent  service 
disruptions  and  the  measures  to  be 
taken  to  combat  excess  service.  Excess 
service  fatigues  dispatchers  and 
operators,  and  railroads  are  encouraged 
to  develop  initiatives  reducing  workload 
capacities  to  further  reduce  the  risk  of 
dispatcher  error. 

Highway-rail  grade  crossing  safety  is 
another  element  that  a  SIP  must 
address.  The  plan  must  provide  a 
program  discussing  grade  crossing 
signal  system  safety,  emergency 
response  measures,  public  education 
initiatives,  and  proposals  to  improve 
grade  crossings  and  grade  crossing 
system  warning  devices.  Statistics  show 
that  the  vast  majority  of  fataUties  and 
injuries  diuing  railroad  operations  occiu* 
at  grade  crossings  due  to  colUsions  or 
trespass  incidents.  It  has  been  F'RA's 
experience  that  a  railroad 
consiunmating  a  transaction  will 
increase  traffic  on  certain  designated 


lines.  Before  increasing  traffic  density  in 
a  territory,  thfr-carrier  needs  to  consider 
its  impact  on  safety  at  grade  crossings. 
Accordingly,  an  applicant  should 
discuss  its  commitment  to  improve 
existing  grade  crossing  signal  systems 
and  warning  devices  and  educate  the 
pubUc  about  grade  crossing  safety  in  its 
plan.  FRA  believes  that  a  prevention 
program  will  elevate  rail  safety  by 
reducing  accidents  and  injuries 
occurring  at  crossings. 

Section  244.13(j)  covers  personnel 
staffing.  A  SIP  must  provide  data  on  the 
number  of  employees,  both  current  and 
proposed,  for  certain  occupations 
associated  with  railroad  operations.  The 
eight  specific  tasks  are  enumerated  in 
the  regulation.  FRA  believes  that 
immediate  staff  reductions  in  these 
areas  may  be  detrimental  to  safety. 
Institutional  knowledge  is  essential  to 
ensure  a  smooth  transition  in 
operations.  Unilateral  dismissals  will 
adversely  impact  certain  crafts  by 
placing  more  responsibility  on  less 
trained  or  experienced  personnel.  This 
feature,  coupled  with  an  increased 
workload,  may  place  undue  pressure  on 
these  employees  to  execute  tasks. 
Consequently,  there  is  a  greater 
likelihood  of  human  error,  thereby 
compromising  safety  in  the  field. 
Therefore,^railroad  needs  to  plan  the 
number  of  employees  necessary  to  carry 
out  the  assignments.  The  proposed  rule 
in  no  way  estabUshes  a  guideline  or 
yardstick  for  staffing  purposes.  Rather, 
the  rule  requires  an  applicant  to 
contemplate  staffing  levels  and  their 
impact  on  discharging  operations.  A 
plan  should  simply  provide  a  nexus 
between  staffing  needs  and  adequate  rail 
safety. 

Paragraph  244.13(k)  requires  an 
applicant  to  set  out  its  capital 
investment  program.  The  program  must 
describe  the  railroad's  intended 
investments  in  the  company's 
infrastructure,  including  its  track  and 
structures,  signals  and  train  control 
systems,  and  locomotives,  freight  cars, 
and  other  forms  of  rolling  stock.  The 
plan  must  also  address  changes  to 
existing  investment  forecasts  and 
explain  those  differences. 

Capital  investment  requires  advance 
planning,  which  is  the  root  of  this 
proposed  rule.  Transition  in  operations 
necessitates  improvement  in  existing 
infrastructiue  to  increase  capacity, 
volume,  and  efficiency,  and  enhance 
safety.  The  rule  would  require  an 
applicant  to  identify  a  blueprint  for 
allocating  resources  serving  these 
objectives.  FRA  anticipates  that  a  SIP 
directing  a  railroad  to  appropriate 
capital  for  infrastructure  needs  would 
improve  performance  while  eliminating 


systemic  deficiencies  that  impair  a 
transportation  network. 

Proposed  section  244.13(1)  provides 
that  an  applicant  must  describe  the 
relationship  of  freight  and  passenger 
service  on  railroad  lines  subject  to  a 
regulated  transaction.  For  instance,  if  an 
intercity  passenger  or  a  commuter 
railroad  operates  on  property  that  is 
within  the  terms  and  conditions  of  a 
proposed  merger,  consolidation,  or 
acquisition,  the  railroad  must  address 
the  manner  in  which  it  will  coordinate 
passenger  and  rail  service  to  maintain  a 
safe  co-existence  between  the  two 
services.  A  SIP  should  explain  the  level 
of  communication  between  a  freight 
railroad  and  a  passenger  railroad  about 
the  operating  rules  and  practices  that 
will  govern  these  operations  should  the 
transaction  be  approved.  FRA 
encourages  applicants  to  discuss  their 
emergency  response  programs,  joint 
safety  exercises,  and  efforts  to 
coordinate  automated  systems  programs 
in  their  plans. The  SIP,  in  short,  must 
identify  the  potential  safety  impact  on 
the  services  and  the  measures  directed 
to  minimize  any  consequences. 

Proposed  paragraph  244.13(m) 
identifies  the  final  element  that  must  be 
discussed  in  a  plan.  That  element — 
information  systems  compatibility — is 
essential  for  integrating  an  applied 
technology  system  and  providing 
continuity  in  an  information  database 
network  that  ensures  safe  operations 
and  protects  customer  service.  An 
applicant  must  address  the  steps  it 
intends  to  execute  to  provide  data  on 
train  consists,  fi^ight  car  and 
locomotive  movements  and  movement 
history,  dispatching  operations, 
accident/incident  reporting  and 
recordkeeping  requirements,  and 
emergency  cessation  of  operations.  The 
information  system  must  provide  a 
single  interface  of  data  with  a  railroad's 
customers,  transmitting  and  receiving 
information  without  interruption.  Such 
planning  requires  the  coordination  and 
consensus  of  the  parties  in  a  regulated 
transaction,  enabling  interested  persons 
and  FRA  officials  to  track  the  movement 
of  shipments  and  equipment  and 
download  information  to  determine 
compliance  with  the  safety  laws. 
Thoughtful  and  careful  planning  will 
ensiu-e  a  smooth  and  safe  transition  of 
operations  in  the  technology  area. 

Section  244.15  Subjects  To  Be 
Addressed  in  a  Safety  Integration  Plan 
Not  Involving  an  Amalgamation  of 
Operations  or  Start  Up  Operations. 

The  rule  proposes  requiring  a  railroad 
engaging  in  a  transaction  that  does  not 
involve  an  amalgamatioc  of  operations 
or  start  up  operations  to  file  a  more 


limited  SIP.  Those  subject  matter  areas 
are  training  (§  244.13(b)),  personnel 
staffing  (§  244.13(j)),  and  capital 
investment  (§  244.13(k)). 

FRA  submits  that  these  transactions 
do  not  involve  a  change  in  rail 
operations  because  there  is  little,  if  any, 
migration  of  personnel  or  equipment. 
FRA's  principal  interest  in  reviewing 
and  approving  SIPs  is  to  secure 
commitments  from  a  railroad  when 
infrastructure  changes  are  expected, 
which  impact  operations  and 
correspondingly,  safety.  The 
transactions  described  imder  this 
proposed  section  are  akin  to  "paper 
transactions"  rather  than  "operational 
transactions,"  meaning  that  aside  from 
revisions  to  corporate  letterhead,  any 
changes  in  operations  are  minimal.  In 
an  abundance  of  caution,  however,  FRA 
believes  that  a  plan  addressing  training, 
employment,  and  capital  investment 
would  be  instructive  for  an  applicant  to 
be  sensitive  to  topics  that  impact  rail 
safety  in  general.  FRA  welcomes 
comments  from  interested  persons  as  to 
whether  railroads  engaging  in  these 
transactions  should  be  required  to  file  a 
more  limited  SIP.  or  a  SIP  at  all. 

Section  244.17  Procedures. 

Proposed  §  244.17  sets  out  the 
procedures  applicants  must  follow  in 
filing  a  SIP  with  FRA.  Paragraph 
244.17(a)  explains  that  a  ra^road  must 
file  a  SIP  with  FRA  and,  for  those 
transactions  within  the  Board's 
jurisdiction,  file  the  same  with  STB  no 
later  than  the  date  it  submits  its 
application  or  exemption  to  the  Board. 
FllA,  however,  intends  to  make  itself 
available  to  work  with  an  applicant 
before  it  files  its  proposed  SW  on  the 
elements  that  must  be  addressed  in  the 
plan.  To  illustrate,  the  agency  extended 
its  assistance  to  the  Omndian  National 
Railway  Ccanpany  (CN)  before  it  filed  its 
application  to  purchase  the  Illinois 
Central  Railroad  Company  (IC).  The 
agency  met  and  conferred  with  CN 
corporate  officials  about  its  SIP  and 
delineated  specific  subject  matter  areas 
that  the  plan  had  to  discuss  to  satisfy 
FRA's  concerns.  As  a  result,  CN  was 
better  positioned  to  file  an  acceptable 
SIP  mth  the  agency  and  the  Board 
within  the  STB's  statutory  time  frame. 
FRA  will  review  the  proposed  SIP  and 
provide  comments,  if  any.  The  rule 
provides  that  the  applicant  must  file 
additional  information  supporting  its 
plan  should  FRA  require  the  same.  FRA 
expects  that  the  applicant  and  agency 
will  engage  in  an  iterative  process  to 
resolve  any  questions  about  the 
foundation  and  implementation  of  the 
plan. 


Paragraph  244.17(d)  proposes 
■  requiring  FRA  to  issue  its^findings  of 
fact  and  conclusions  on  the  proposed 
SIP  to  the  STB  for  those  transactions 
requiring  Board  approval.  (FRA's 
standard  of  review  of  a  proposed  SIP  is 
discussed  below.)  FRA  (and  STB  in  its 
proposed  rule)  propose  requiring  FRA  to 
submit  its  report  to  the  Board's  SEA  at 
a  date  sufficiently  in  advance  of  the 
Board's  issuance  of  the  draft 
environmental  documentation  in  the 
case  to  permit  incorporation  in  the  draft 
environmental  record.  The  schedule 
will  enable  STB  to  issue  its  draft 
environmental  dociunentation,  which 
vdll  incorporate  FRA's  comments.  If  the 
rail  carriers  have  not  produced  a  SIP 
that  is  fidly  acceptable  to  FRA,  FRA's 
filing  to  the  Board  will  note  the  progress 
that  has  been  made  and  the  areas  that 
the  carriers  still  need  to  address.  FRA 
intends  to  continue  working  with  the 
applicants  after  the  SEA  files  its  draft 
environmental  documentation,  but 
before  the  Board  disposes  of  the 
applications.  This  process  was  foUowed 
in  the  Conrail  Acquisition  case  and  the 
proposed  merger  of  CN  and  IC.  FRA 
believes  that  a  flexible  response  is 
necessary  to  enable  an  applicant  to 
complete  an  acceptable  comprehensive 
plan. 

Section  244.17(e)  requires  an 
applicant  to  coordinate  with  FRA  in 
carrying  out  the  transaction  in 
accordance  with  the  SIP,  assuming  FRA 
and,  if  applicable,  STB  approve  the 
proposed  plan.  In  other  words,  the  rule 
proposes  FRA  to  continue  exercising 
oversight  of  a  railroad  after  its  proposed 
SIP  is  approved  to  ensure  that  it 
correctly  implements  the  plan.  FRA 
believes  that  safety  is  a  continuiun  that 
begins  with  the  filing  of  a  proposed  SIP 
and  continues  until  the  transaction  is 
implemented  consistent  with  the  plan. 
Therefore,  FRA  would  monitor  a 
railroad's  performance  in  carrying  out 
the  plan  until  integration  is  complete.  In 
furtherance  of  its  role,  FRA  envisions 
considting  with  the  Board  at  all 
appropriate  stages  of  the  SIP 
implementation,  and  advising  the  Board 
on  the  status  of  the  implementati(Mi 
process  consistent  with  a  MOU 
executed  between  FRA  and  STB.  FRA's 
communication  with  the  Board  would 
continue  imtil  integration  is  complete. 
The  interplay  between  FRA  and  the 
Board  is  set  out  in  paragraph  244.17(f). 
These  reports  will  enable  Uie  STB  to 
exercise  its  oversight  of  transactions  that 
it  approves. 

Section  244.19  Disposition. 

Section  244.19  addresses  FRA's 
review  and  approval  process  of  a 
proposed  SIP.  Paragraph  244.19(a) 


enumerates  the  agency's  standard  of 
review.  The  plan  must  be  thorough, 
complete,  and  clear,  and  detail  a  logical 
and  workable  transition  from  conditions 
existing  before  the  proposed  transaction 
to  conditions  intended  to  exist  after  the 
transaction  is  consummated.  Put 
another  way,  the  plan  must  explain  in 
a  comprehensive  manner  how  the 
railroad  intends  to  go  fit)m  start  to  finish 
in  carrying  out  the  proposed 
transaction.  FRA  underscores  the 
importance  of  addressing  each  of  the 
subject  matter  elements  within  the 
fiamework  of  the  SIP'sxontents  as 
provided  in  §  244. 11. 

FRA  then  would  evaluate  the  SIP  to' 
ensure  that  it  provides  a  reasonable 
assurance  of  safety  at  every  step  of  the 
proposed  transaction.  The  plan  must  be 
sufficient  to  comply  with  the  safety  laws 
and  otherwise  provide  for  safe  railroad 
operations,  and  rational  to  satisfy 
expectations  of  integration  of 
operations.  FRA  emphasizes  that  it  has 
no  intention  of  operating  the  railroad  or 
questioning  management  decisions 
implementing  the  SIP.  Instead,  the 
agency  sees  it  role  as  conducting  a 
rational  basis  review  of  the  SIP, 
meaning  that  the  plan  must  be 
reasonable.  Should  the  SIP  prove 
satisfiactory,  FRA  would  issue  its  notice 
of  approviJ.  Approval  is  conditioned  on 
the  applicant's  successful  execution  of 
all  of  die  subject  matter  elements  in  the 
plan,  including  all  later  developments 
subject  to  FRA  approval  that  could  not 
be  completed  before  the  agency's 
approval  of  the  plan. 

Finally,  the  rule  proposes  authorizing 
a  railroad  to  amend  its  SIP  with  FRA's 
approval  or  for  FRA  to  require  a  railroad 
to  amend  its  approved  pkm  should 
circumstances  dictate.  Plan  approval  is 
contingent  upon  fulfillment  of  the 
elements  enunciated  in  the  plan  and 
execution  of  operations  that  were 
unforeseen  when  the  proposed  SIP  was 
filed.  For  example,  NS  and  CSXT  in  the 
Conrail  Acquisition,  and  CN  and  IC  in 
their  intended  merger  continue  to 
update  their  respective  plans  when  they 
identify  resources,  commitments,  or 
schedules  that  were  not  anticipated 
when  they  filed  their  proposed  SIPs. 
FRA  perceives  a  SIP  and  its 
implementation  as  an  evolutionary 
process  requiring  fine-timing  wbea 
conditions  warrant  Should  the  agency, 
identify  a  shortcoming  of  an  approved 
SIP  during  implementation,  it  reserves 
the  right  to  require  the  railroad  to 
amend  its  plan  consistent  with  rail 
safety. 
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Section  244.21  Compliance  and 
Enforcement. 

Paragraph  244.21  explains  FRA's  role 
in  enforcing  the  rule  and  ensuring 
compliance  with  the  regulations.  Each 
railroad  seeking  to  carry  out  a  regulated 
transaction  must  have  an  approved  SIP 
before  it  may  change  its  operations  on 
the  property  subject  to  the  transaction. 
FRA  further  notes  that  where  the  Board 
has  been  involved  in  authorizing  the 
transaction,  FRA  would  consult  with 
the  Board  at  all  appropriate  stages  of  SIP 
implementation.  Additionally,  each 
railroad  must  successfully  execute  each 
measure  within  its  approved  SIP.  FRA 
reserves  the  right  to  exercise  any  of  its 
enforcement  remedies  available  under 
the  safety  laws  should  a  railroad  not 
comply  with  either  one  of  these 
requirements.  These  legal  and  equitable 
remedies,  which  are  more  fully 
discussed  in  §  244.5  above,  include  dvil 
or  criminal  prosecution  of  any  violation 
identified.  FRA  expects  to  exercise  its 
enforcement  remedies  in  a  judiciotfs 
fashion. 

Regulatory  Impact  of  FRA's  Proposed 
Rule 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

FRA's  proposed  rule  has  been 
evaluated  in  accordance  with  existing 
policies  and  procedures  and  is 
considered  to  be  nonsignificant  under 
Executive  Order  12866  and  significant 
under  DOT  policies  and  procedures  (44 
FR  11034,  Feb.  26, 1979).  The  agency's 
proposal  is  deemed  significant  imder 
DOT'S  policies  and  procediu^s  because 
this  rulemaking  action  embodies  joint 
rules  issued  by  independent  regulatory 
agencies.  FRA  has  prepared  and  placed 
in  the  docket  a  regulatory  evaluation  of 
the  proposed  rule.  This  evaluation 
estimates  the  costs  and  consequences  of 
the  proposed  rule  as  well  as  its 
anticipated  economic  and  safety 
benefits.  It  may  be  inspected  and 
photocopied  during  normal  business 
hoius  by  visiting  the  FRA  Docket  Clerk 
at  the  Office  of  Chief  Counsel,  FRA, 
Seventh  Floor,  1120  Vermont  Avenue, 
N.W.,  in  Washington,  D.C.  Photocopies 
may  also  be  obtained  by  submitting  a 
written  request  by  mail  to  the  FRA 
Docket  Qerk  at  the  Office  of  Chief 
Coimsel,  Federal  Railroad 
Administration,  1120  Vermont  Avenue, 
N.W.,  Mail  Stop  10,  Washington,  D.C. 
20590. 

FRA  prepared  an  analysis  of  this 
proposal  which  may  be  found,  in  its 
entirety  in  the  docket  for  this 
rulemaking.  Principally,  for  a  Class  I 
railroad,  FiRA  estimates  that  a  SIP  will 
cost  between  $300,000  to  $800,000  to 


prepare,  but  will  prevent  between 
$1,500,000  to  $12,000,000  in  accident 
costs.  For  a  Class  II  railroad,  FRA 
estimates  that  a  j>lan  will  cost  between 
$50,000  to  $200,000  to  prepare,  but  will 
prevent  between  $60,000  to  $1,200,000 
in  accident  costs.  The  rule  will  not 
apply  to  small  entities,  i.e..  Class  III 
finei^t  railroads.  In  addition,  a  railroad 
may  avoid  substantial  service 
difficulties  by  canying  through  the 
safety  planning  process.  This  could  save 
the  railroad  hundreds  of  millions  or 
billions  of  dollars.  In  the  first  three 
quarters  of  1998,  UP  reported  losses  of 
over  $900,000,000  due  to  service 
difficulties.  The  societal  costs  of  these 
delays  is  probably  much  greater  as  the 
figures  only  quantify  costs  incurred  by 
UP. 

FRA  derived  its  estimates  of  accident 
reduction  benefits  fitim  UP's  merger 
with  SP,  which  created  several  unsafe 
conditions  and  encountered  several 
serious  accidents,  at  least  one  of  which 
was  likely  due  to  inadequate  safety 
planning.  UP's  service  ctifficulties  were 
reported  in  its  10-Q  filed  with  the 
Seciuities  and  Exchange  Commission 
for  the  third  quarter  of  1998.  FRA's 
estimates  of  SIP  costs  are  based  on  the 
reported  costs  of  NS  and  CSXT.  which 
prepared  respective  SIPs  in  their 
acquisition  of  Conrail. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(RFA).  5  U.S.C.  601  et  seq..  requires  an 
assessment  of  the  impact  of  proposed 
rules  on  "small  entities."  The  proposed 
rule  relates  to  mergers,  consolidations, 
and  acquisitions  involving,  in  general, 
Class  I  or  Class  n  railroads,  and  would 
not  apply  to  Class  in  fieight  railroads  as 
ourently  drafted.  Given  FRA's  recently 
published  interim  policy  establishing 
"small  entities"  as  being  railroads  that 
meet  the  line  haulage  revenue 
requirements  of  a  Class  ni  railroad,  FRA 
certifies  that  this  proceeding  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small 
businesses.  See  Interim  Statement  of 
Policy  Concerning  Small  Entities 
Subject  to  the  Railroad  Safety  Laws 
(Policy  Statement),  62  Fed.  Reg.  43024, 
Aug.  11, 1997. 

FRA  adds  that  in  its  Policy  Statement, 
it  interprets  commuter  railroads  as 
"small  governmental  jurisdictions"  as 
defined  imder  the  RFA.  "Small 
governmental  jiuisdictions"  apply  to 
communities  "with  a  population  of  less 
than  50,000"  under  RFA.  5  U.S.C. 
601(5).  FRA  submits  that  to  the  extent 
the  proposed  rule  affects  Class  III 
commuter  railroads,  they  serve 
commimities  exceeding  50,000  persons. 
Accordingly.  FRA  certifies  that  the 


proposal  will  not  affect  "small 
governmental  jurisdictions,"  obviating 
the  need  to  prepare  an  RFA  analysis. 

Nevertheless,  in  light  of  the  potential 
for  a  change  in  the  definition  when  FRA 
issues  its  final  Policy  Statement  or  in 
transactions  covered  by  this  proposed 
rule,  FRA  invites  comments  in  this 
proceeding  from  any  interested  party  on 
FRA's  definition  of  "small  entity." 

Paperwork  Reduction  Act 

FRA  submits  that  the  proposed  rule 
does  not  contain  information  collection 
requirements  under  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  3501 
et  seq.,  and  its  implementing 
regulations,  5  CFR  part  1320, 
(collectively,  PRA).  Specifically,  the 
agency  has  determineid  that  the  rule 
does  not  involve  a  "collection  of 
information"  as  defined  by  the  Office  of 
Management  and  Budget  under  49  CFR 
1320.3(c)  because  the  information 
collection  requirements  will  not  imfMCt 
ten  or  more  persons  within  any  12- 
month  period.  (For  purposes  of  this 
rule,  the  definition  of  "person"  under 
the  PRA  is  consistent  with  the 
definition  as  enumerated  in  the 
regulatory  text.  See  49  CFR  1320.3(k).) 
Therefore,  the  rule  does  not  require  FRA 
to  conduct  or  sponsor  a  collection  of 
information  within  the  meaning  and 
application  of  the  PRA.  obviating  the 
need  to  prepare  a  paperwork  package  in 
this  instance.  See  49  CFR  1320.5(a). 
FRA  invites  public  comment  on  the 
agency's  estimate  that  the  information 
collection  requirement  will  impact  ten 
or  less  persons  within  a  12-month 
period. 

Environmental  Impact 

FRA  has  evaluated  this  proposed  rule 
in  accordance  with  its  procedures  for 
ensiuing  full  consideration  of  the 
potential  environmental  impacts  of  FRA 
actions,  as  required  by  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4321  et  seq.),  other  environmental 
statutes,  Executive  Orders,  and  related 
directives.  This  regulation  meets  the 
criteria  that  establish  this  as  a  non-major 
action  for  environmental  purposes. 

Federalism  Implications 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

STB's  SUtement  of  Basis 

As  pointed  out  in  the  joint  FRA/STB 
introduction,  the  Board  is  responsible 
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for  promoting  a  safe  rail  transportation 
system.  By  advance  notice  of  proposed 
rulemaking  (ANPRM)  published  in  the 
Federal  Register  on  December  4, 1997, 
at  62  FR  64193,  the  Board  requested 
comments  on  the  extent  to  which 
railroads  shoiUd  be  required  to  provide 
information  pertaining  to  the  manner  in 
which  they  intend  to  provide  for  the 
safe  implementation  of  authority 
granted  by  the  Board.  The  Board 
explained  that,  over  the  years,  it  and  its 
predecessor  agency,  the  Interstate 
Commerce  Commission  (ICC),  have 
considered  the  issue  of  safety  along  with 
other  relevant  issues  in  individual 
cases.  As  particularly  pertinent  here,  in 
the  Conrail  Acquisition  case,^  the  Board 
for  the  first  time  required  applicants  to 
provide  detailed  information  on  how 
they  proposed  to  provide  for  the  safe 
integration  of  their  corporate  cultures 
and  operating  systems,  if  the  Board  were 
to  approve  the  proposed  transaction. 
(The  Board  has  required  the  same  type 
of  showing  in  the  proposed  merger 
between  Qi  and  IC,  which  is  now 
pending  before  the  Board.)  The  Board 
did  so  at  the  suggestion  of  ERA  and  rail 
labor  interests,  after  ERA  advised  the 
Board,  based  on  its  experience  following 
the  STB's  approval  of  the  UP/SP  merger 
in  August  1996,  that  it  believed  that 
certain  of  the  safety  problems  that  arose 
in  the  implementation  of  that  merger 
might  have  been  avoided  with  sufficient 
advance  planning. 

Specifically,  the  Board  required 
applicants  in  Conrail  Acquisition  to  file 
detailed  Safety  Implementation  Plans 
(SIPs)  developed  within  guidelines  set 
by  ERA.  The  railroads'  submissions 
were  made  part  of  the  environmental 
record  in  that  proceeding  and  dealt  with 
in  the  ongoing  environmental  review 
process  in  that  case.  The  SIPs  were 
included  in  the  Draft  Environmental 
Impact  Statement  (Draft  EIS)  to  allow 
review  and  comment  by  FRA,  other 
parties,  and  the  public.  The  Board's 
environmental  staff  (SEA)  also 
independently  reviewed  the  plans. 

FRA  and  SEA  (in  its  Final 
Environmental  Impact  Statement  (Final 
EIS))  concluded  that  applicants  had 
satisfactorily  addressed  the  safety 
implementation  concerns  presented  by 
the  transaction  to  date.  Moreover, 
shortly  before  the  Final  EIS  was  issued, 
the  Board  entered  into  a  MOU  with 
FRA,  with  DOT'S  conciirrence.  to 
establish  an  ongoing  monitoring  process 
during  implementation  of  the  proposed 
Conndl  Acquisition.  The  MOU  clarified 
the  actions  that  FRA  and  the  Board 
would  take  to  ensure  the  successful 


implementation  of  the  SIPs.  Under  the 
terms  of  the  MOU,  FRA  will  monitor, 
evaluate,  and  review  the  applicants' 
progress.  The  MOU  provides  that  FRA 
may  request  action  by  the  Board,  in  the 
exercise  of  the  STB's  oversight  authority 
over  the  applicants,  to  correct  identified 
safety  deficiencies  resulting  from  the 
transaction.  When  requesting  Board 
action,  FRA  will  provide 
recommendations  for  correcting  the 
deficiency.  FRA  will  report  periodically 
to  the  Board  regarding  safety  integration 
of  the  Conrail  Acquisition,  but  not  less 
than  biannually.  FRA  will  also  report 
significant  integration  issues  to  the 
Board  if  and  when  they  are  identified. 
FRA's  reporting  will  continue  until  FRA 
advises  the  Boaird  in  writing  that  the 
proposed  integration  has  b^n  safely 
completed. 

The  Board's  ANPRM  in  this 
proceeding  explained  that,  having 
developed  a  vehicle  by  which  to 
evaluate  safety  integration  issues  in 
Conrail  Acquisition,  it  was  appropriate 
to  consider  the  advisability  of 
promulgating  rules  to  extend  this 
process  to  other  rail  transactions  subject 
to  the  Board's  jiuisdiction.  Accordingly, 
the  Board  sought  public  comment  from 
FRA  and  any  other  interested  persons 
on  how  the  Board  should  proceed  to 
assure  the  safe  implementation  of  rail 
transactions  subject  to  its  jiuisdiction 
(i.e.,  whether  the  STB  should  proceed 
broadly  by  general  rule  or  exclusively 
on  a  case-by-case  basis,  and  whether 
procedures  other  than  those  adopted  in 
Conrail  Acquisition  might  be  preferable 
in  Bpard-approved  transactions  outside 
the  merger  area).^ 

As  discussed  in  more  detail  in  the 
Board's  decision  served  July  27, 1998, 
annoimcing  that  the  STB  would 
institute  a  rulemaking,  the  commenters 
that  responded  to  our  ANPRM  varied 
widely  in  their  recommendations.  DOT 
urged  the  Board  to  undertake  a  joint 
rulemaking  proceeding  and  announced 
that  FRA  on  its  own  is  developing 
procedures  that  would  be  required  for 
Board  transactions.  Other  commenters 
including  the  National  Industrial 
Transportation  League  (NTTL)  stressed 
the  need  for  coordination  with  FRA. 
The  railroad  participants  argued  that 
special  procediues  were  not  necessary 
and  that  we  should  proceed  only  on  a 
case-by-case  basis.  On  the  other  hand, 
the  labor  participants  argued  that  the 
STB  should  adopt  special  procediues 
and  that  we  do  so  for  all  transactions. 


including  ones  involving  small  or  start- 
up railroads. 

The  parties  representing  shipper 
interests  took  positions  in  between 
those  of  the  railroad  and  labor 
participants.  For  example,  NTTL  urged 
that  there  be  form{d  rules  for  major 
control  and  construction  transactions, 
but  that  for  minor  control  transactions 
we  require  only  that  safety  be 
considered,  with  less  advance 
dociunentation  required.  The  Chemical 
Manufacturers  Association  would 
require  advance  documentation  only  for 
future  rail  mergers  and  acquisitions.  The 
Qty  of  Reno  proposed  that  preparation 
of  a  SIP  as  in  Conrail  Acquisition  be 
required  for  all  railroad  mergers. 
Additionally,  it  suggested  tlut  the  STB 
require  a  FRA  certification  process  for 
certain  transactions." 

Based  on  the  comments  in  response  to 
the  ANPRM  and  the  Board's  experience 
with  the  SIP  process  in  Conrail 
Acquisition,  the  Board  issued  its 
decision  served  July  27, 1998.  finding 
sufficient  merit  to  warrant  further 
exploration  of  establishing  regulations 
addressing  the  safe  implementation  of 
Board  approved  transactions.  The  Board 
directed  STB  staff  to  develop  a  joint 
notice  of  proposed  rulemaking 
addressing  the  issues  that  have  arisen  in 
this  proceeding  and  that  are  of  concern 
to  FRA,  and  to  submit  the  proposed 
notice  for  its  evaluation  and  approval 
prior  to  going  forward  with 
publication.' 

Following  the  issuance  of  the  Board's 
Jidy  27, 1998  decision.  Board  staff  has 
met  informally  with  FRA  staff  regarding 
the  development  of  an  appropriate 
proposal  that  would  accomplish  the 
objectives  of  both  agencies,  avoid  gaps 
and  inconsistencies  in  the  two  agencies' 
regulatory  requirements,  and  impose  as 
little  burden  as  possible  on  the 
participating  parties. 

STB's  Section-By-Section  Analysis  of  Its 
Proposed  Rule 

Section  1106.1    Purpose. 

The  rules  are  designed  to  assure 
adequate  and  coord^ated  consideration 
of  safety  integration  issues  by  the  Board 
and  FRA  in  the  implementation  of 
certain  transactions  subject  to  the 
Board's  jurisdiction. 


*  Conrail  Acquisition,  STB  Finance  Docket  No. 
33388  (STB  Decision  No.  52,  served  Nov.  3, 1997). 


'  The  administiative  process  pannits  the  Board  to 
proceed  either  on  a  case-by-case  besis  or  by  rule, 
and  to  address  some  kinds  of  transactions  by  rule 
and  some  by  reliance  on  the  development  of 
precedent 


■The  California  Public  Utilities  Commission 
made  a  similar  request 

*This  joint  approach  was  predicated  upon 
assurances  by  this  Department  of  Transportation 
that  a  joint  process  would  not  subject  the  exercise 
by  the  Board  of  its  rulemaking  authority  in  this 
proceeding  to  review  by  the  Office  of  Management 
and  Budget,  in  contravention  of  this  agency's 
Congressionally  mandated  independence. 
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Section  1106.2    Definitions. 

This  section  sets  forth  definitions 
used  in  this  part;  these  definitions  are 
self  explanatory. 

Section  1 106.3    Actions  for  which 
Safety  Integration  Plan  is  Required. 

This  section  explains  which 
t^nsactions  require  a  railroad  to  file  a 
Safety  bitegration  Plan  wdth  the  Board, 
rhese  transactions  include  a  Class  I 
railroad,  a  railroad  providing  intercity 
passenger  service,  or  a  railroad 
providing  commuter  service  in  a 
metropolitan  or  suburban  area 
proposing  to  consolidate  with,  merge 
with,  or  acquire  control  of  another  Class 
[  or  Class  11  railroad,  a  raihoad 
providing  intercity  passenger  service,  or 
B  railroad  providing  commuter  service 
in  a  metropoUtan  or  suburban  area;  a 
Class  n  railroad  proposing  to 
consolidate  with,  merge  with,  or  acquire 
control  of  another  Class  11  railroad,  with 
which  it  connects  so  as  to  involve  the 
integration  of  operations;  or  any  railroad 
merging  with,  consolidating  with,  or 
acquiring  control  of  another  raihoad  or 
railroads,  except  a  transaction  involving 
a  Class  in  freight  only  railroad,  that 
would  result  in  operations  generating 
revenue  in  excess  of  the  Class  I  railroad 
threshold.  The  regulation  also  requires  a 
Class  I  or  Class  II  raihoad  requesting 
authority  to  acquire  railroad  property 
under  49  U.S.C.  10901  or  10902  that 
involves  intercity  passenger  or 
commuter  operations  to  file  a  SIP. 
Generally,  these  regulated  transactions 
coincide  with  the  transactions  covered 
by  FRA,  except  for  start  up  operations, 
which  will  promote  consistency  and 
efficiency  in  the  interplay  between  FRA 
and  STB.  In  cases  where  the  filing  of  a 
SIP  is  required  only  by  FRA's  rules,  the 
Board  does  not  contemplate  delaying 
the  processing  of  the  Board  proceeding 
to  require  compliance  with  FRA's 
separate  rules.  Where  the  filing  of  a  SIP 
is  required  by  the  Board's  rules,  the 
Board  will  enforce  the  requirement  with 
appropriate  sanctions,  including 
suspending  the  processing  of  the 
application,  or  in  extreme  cases, 
dismissal. 

The  proposed  rule  does  not  cover 
Class  ni  freight  raihoads,  i.e.,  those 
railroads  that  generate  revenue, 
measured  in  1991  dollars,  of  less  than 
$20  million  per  year.  The  Board  had 
originally  intended  to  cover  transactions 
involving  Class  HI  carriers  where  a  Class 
I  or  Class  II  carrier  was  involved,  or  the 
Class  m  carrier  was  acquiring  a  line  on 
which  commuter  or  intercity  passenger 
service  is  being  provided.  However,, 
based  on  FRA's  representations  that  in 
its  experience  such  transactions  do  not 


create  sufficient  safety  problems  to 
warrant  imposing  the  burden  of 
requiring  preparation  of  a  SIP,  the  Board 
has  initially  decided  to  limit  the  scope 
of  its  proposal  to  exclude  those 
transactions  as  has  FRA.  The  Board,  like 
FRA,  specifically  solicits  comments, 
however,  from  interested  parties  as  to 
whether  the  final  rule  should  cover 
these  transactions.  The  comments 
should  articulate  a  detailed  rationale  for 
regulating  these  transactions,  the  safety 
information  that  should  be  required, 
and  evidence  of  any  consequences  in 
leaving  these  transactions  unregulated. 

Section  1106.4    The  Safety  Integration 
Plan  Process. 

Proposed  §  1106.4  sets  out  the 
procedures  for  an  applicant  to  file  a  SIP, 
and  the  procedures  by  which  the  Board 
will  consider  a  SIP  in  connection  with 
its  approval  or  authorization  of 
transactions  for  which  the  Board  has 
concluded  such  consideration  is 
required.  A  railroad  seeking  to  carry  out 
a  covered  transaction  must  file  a  Sn* 
prepared  in  accordance  with  FRA's 
regulations  with  the  STB's  SEA  and 
FRA  no  later  than  the  date  the 
application  or  exemption  is  filed  with 
the  Board.  The  SIP  will  become  part  of 
the  environmental  documentation  in  the 
Board  proceeding  and  will  be 
considered  in  the  environmental  review 
process  consistent  with  the  Board's 
environmental  rules  at  49  CFR  part 
1105.  Generally,  covered  transactions 
will  be  subject  to  environmental  review 
because  the  nature  of  the  transaction 
involves  operational  changes  that 
exceed  the  regulatory  thresholds 
established  under  49  CFR  1105.7(e)(4) 
or  (5J.  See  49  CFR  1105.6(b)(4)(i).  In  the 
event  that  a  SIP  should  be  required  in 
a  transaction  that  would  not  be  subject 
to  environmental  review,  the  Board 
intends  to  develop  appropriate  case- 
specific  SIP  procedures.  The  Board 
specifically  requests  comments  on 
whether  such  transactions  should  be 
covered  by  these  rules,  and  if  so,  what 
procedures  would  be  appropriate. 

After  FRA  reviews  the  SIP,  FRA  will 
issue  its  findings  and  conclusions  on 
the  adequacy  of  the  plan  to  SEA  at  a 
date  that  is  sufficiently  in  advance  of 
the  Board's  issuance  of  its  Draft 
Environmental  Assessment  or  Draft  EIS 
As  discussed  earlier,  FRA  will  provide 
its  analysis  of  the  SIP  within  the  time 
frame  indicated,  whenever  possible. 
Nevertheless,  recognizing  that  the  SIP  is 
an  ongoing  and  fluid  process,  as  in  the 
Conrail  Acquisition,  FRA  may  comment 
on  the  plan,  and  an  applicant's  status  of 
progress  in  completing  a  SIP,  without 
endorsing  the  plan  in  full.  The  Board 
agrees  with  FRA  that  a  flexible  response 


is  necessary  to  enable  an  applicant  to 
complete  a  comprehensive  plan. 

Additionally,  this  approach  will 
enable  the  Board  to  incorporate  FRA's 
comments  in  its  draft  environmental 
documentation,  which,  in  turn,  will 
encourage  the  public  to  review  and 
comment  on  the  proposed  transaction. 
SEA  will  then  independently  review  the 
SIP  and  respond  to  comments  received 
pursuant  to  the  plan  in  its  final 
environmental  documentation.  Finally, 
the  Board  will  consider  the  entire 
environmental  record,  including 
information  concerning  the  SIP,  in 
deciding  whether  to  approve  or  reject 
the  proposed  transaction.  Should  the 
Board  approve  the  transaction,  adopt 
the  SIP,  and  require  that  the  applicant 
comply  with  the  same,  the  railroad  must 
coordinate  with  FRA  in  carrying  out  the 
plan,  including  any  amendments  to  the 
same,  if  necessary.  See  FRA's  section- 
by-section  analysis  discussing 
amendments  at  §  244.19  for  a  more 
complete  discussion. 

As  explained  in  FRA's  section-by- 
section  analysis  of  §  244.17(f).  FRA  is 
proposing  to  advise  the  Board  about 
FRA's  findings  on  the  ongoing 
implementation  process  during  any 
oversight  period  established  by  the 
Board,  in  accordance  with  an  agreement 
that  FRA  and  the  Board  will  enter  into 
and  execute.  Should  FRA  identify 
shortcomings  or  deficiencies  during 
integration,  STB  reserves  jurisdiction  to 
reopen  the  proceedings  and  impose 
terms  and  conditions  on  the  transaction 
to  ensure  the  transaction  is  safely 
implemented.  FRA  also  has  undertaken 
to  advise  the  Board  when,  in  its  view, 
the  proposed  integration  of  applicants' 
operations  has  been  safely  completed. 

Section  1106.5    Waiver. 

The  Board  can  waive  or  modify  the 
requirements  of  this  part  where  a.  carrier 
shows  that  relief  is  warranted  or 
appropriate. 

Section  1 106.6    Reservation  of 
Jurisdiction 

The  Board  reserves  the  right  to  require 
the  filing  of  a  SIP  in  transactions  other 
than  those  provided  in  this  part,  or  to 
adopt  modified  SIP  requirements  in 
individual  cases,  if  it  concludes  doing 
so  is  necessary  to  properly  consider  an 
application  or  other  request  for 
authority. 

Regulatory  Flexibility  Act 

The  Board  preliminarily  certifies  that 
its  proposal  to  require  safety  integraiion 
plans  under  certain  circumstances,  if 
adopted,  would  not  have  a  significant 
effect  on  a  substantial  nu^nber  of  small 
entities.  The  Board,  however,  seeks 
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comments  on  whether  there  would  be 
effects  on  small  entities  that  should  be 
considered. 

Environmental  Impact 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
enviroiunent  or  the  conservation  of 
energy  resources. 

Federal  Railroad  Administration  49 
CFR  Chapter  n 

List  of  Subiects  in  49  CFR  FART  244 

Administrative  penalties,  practice  and 
procedure,  Railroad  safety,  Railroads, 
Safety  Integration  Plans. 

In  consideration  of  the  foregoing,  FRA 
propose  to  amend  chapter  II  of  title  49, 
Code  of  Federal  Regulations,  to  read  as 
follows: 

1.  Part  244  is  added  to  read  as  follows: 

PART  244— REGULATIONS  ON 
SAFETY  INTEGRATION  PLANS 
GOVERNING  RAILROAD 
CONSOUDATIONS,  MERGERS, 
ACQUISITIONS  OF  CONTROL,  AND 
START  UP  OPERATIONS 


Sulipart  A— General 

o6C. 

244.1 

Scope,  application,  and 

purpose 

244.3 

Preemptive  effect. 

244.5 

Penalties. 

244.7 

Waivers. 

244.9 

Definitions. 

Subpart  B— Safety  integration  Plans 

244.11    Contents  of  a  Safety  Integration 

Plan. 
244.13    Subjects  to  be  addressed  in  a  Safety 

Integration  Plan  involving  an 

amalgamation  of  operations  or  start  up 

operations. 
244.15    Subjects  to  be  addressed  in  a  Safety 

Integration  Plan  not  involving  an 

amalgamation  of  operations  or  start  up 

operations. 
244.17    Procedures. 
244.19    Disposition. 
244.21    Compliance  and  enforcement. 

Appendix  A  to  Part  244— Schedule  of  Civil 
Penalties  (Reserved) 

Authority:  49  U.S.C.  20103,  20107,  21301; 
5  U.S.C.  553  and  559;  Sec.  31001(s){l).  Pub. 
L.  No.  104-134, 110  Stat.  1321-373  (28 
U.S.C  2461  note);  and  49  CFR  1.49. 

Subpart  A— General 

§  244.1    Scope,  application,  and  purpose. 

(a)  This  part  prescribes  requirements 
for  filing  a  Safety  Integration  Plan  with 
FRA  whenever: 

(1)  A  Class  I  railroad,  a  railroad 
providing  intercity  passenger  service,  or 
a  railroad  providing  commuter  service 
in  a  metropolitan  or  suburban  area 
proposes  to  consolidate  with,  merge 
with,  or  acquire  control  of  another  Class 


I  or  Class  n  railroad,  a  railroad 
providing  intercity  passenger  service,  or 
a  railroad  providing  commuter  service 
in  a  metropolitan  or  suburban  area; 

(2)  A  railroad  proposes  to  start  up 
operations  as  a  railroad  as  defined 
under  §  244.9  of  this  part; 

(3)  A  Class  n  railroad  proposes  to 
consolidate  with,  merge  with,  or  acquire 
control  of  another  Class  II  railroad  with 
which  it  would  connect  so  as  to  involve 
the  integration  of  operations;  or 

(4)  Any  railroad  merger, 
consolidation,  or  acquisition  of  control 
would  result  in  operations  that  generate 
revenue  in  excess  of  the  Class  I  railroad 
threshold,  except  for  a  transaction 
involving  a  Class  III  freight  only 
railroad. 

(b)  The  purpose  of  this  part  is  to 
achieve  a  reasonable  level  of  railroad 
safety  during  the  implementation  of 
transactions  described  in  paragraph  (a) 
of  this  section.  This  part  does  not 
preclude  a  railroad  from  filing  more 
inclusive  information  not  inconsistent 
with  this  part. 

(c)  The  requirements  prescribed  imder 
this  part  apply  only  to  FRA's 
disposition  of  a  regulated  transaction 
filed  by  an  applicant.  Certain  of  the 
transactions  covered  by  this  part  require 
separate  filing  with  and  approval  by  the 
Surface  Transportation  Board.  See  49 
CFR  part  1106. 

§  244.3    Preemptive  effect 

Under  49  U.S.C.  20106,  issuance  of 
these  regulations  preempts  any  State 
law,  regulation,  or  order  covering  the 
same  subject  matter,  except  an 
additional  or  more  stringent  law, 
regulation,  or  order  that  is  necessary  to 
eliminate  or  reduce  an  essentially  local 
safety  hazard;  is  not  incompatible  with 
a  law,  regulation,  or  order  of  the  United 
States  Government;  and  does  not 
unreasonably  burden  interstate 
commerce. 

§244.5    Penalties. 

(a)  Any  person  who  violates  any 
requirement  of  this  part  or  causes  the 
violation  of  any  such  requirement  is 
subject  to  a  civil  penalty  of  at  least  $500, 
but  not  more  than  $11,000  per  day, 
except  that:  Penalties  may  be  assessed 
against  individuals  only  for  willful 
violations,  and,  where  a  grossly 
negligent  violation  or  a  pattern  of 
repeated  violations  has  created  an 
imminent  hazard  of  death  or  injury  to 
persons,  or  has  caused  death  or  injury, 
a  penalty  not  to  exceed  $22,000  per 
violation  may  be  assessed.  Each  day  a 
violation  continues  shall  constitute  a 
separate  offense.  Appendix  A  to  this 
part  contains  a  schedule  of  civil  penalty 


amoimts  used  in  connection  with  this 
part. 

(b)  As  specified  in  §  244.21  of  this 
part,  FRA  may  also  exercise  any  of  its 
other  enforcement  remedies  if  a  raiboad 
fails  to  comply  with  §  244.21. 

(c)  Any  person  who  knowingly  and 
willfully  makes  a  false  entry  in  a  record 
or  report  required  by  this  part  shall  be 
subject  to  criminal  penalties  under  49 
U.S.C.  21311. 

§244.7    Waivers. 

(a)  A  person  subject  to  a  requirement 
of  this  part  may  petition  the 
Administrator  for  a  waiver  of 
compliance  with  any  requirement  of 
this  part.  The  filing  of  such  a  petition 
does  not  affect  that  person's 
responsibility  for  compliance  with  that 
requirement  pending  action  on  such  a 
petition. 

(b)  Each  petition  for  a  waiver  luider 
this  section  must  be  filed  in  the  maimer 
and  contain  the  information  required  by 
part  211  of  this  chapter. 

(c)  If  the  Administrator  finds  that  a 
waiver  of  compliance  is  in  the  public 
interest  and  is  consistent  with  railroad 
safety,  the  Administrator  may  grant  the 
waiver  subject  to  any  conditions  the 
Administrator  deems  necessary. 

§244.9    Definitions. 

As  used  in  this  part — 

Administrator  means  the 
Administrator  of  the  Federal  Railroad 
Administration  or  the  Administrator's 
delegate. 

Amalgamation  of  operations  means 
the  migration,  combination,  or 
imification  of  one  set  of  railroad 
operations  with  that  of  another  set  of 
railroad  operations,  including,  but  not 
limited  to,  the  allocation  of  resources 
affecting  railroad  operations  [e.g., 
changes  in  personnel,  track,  bridges,  or 
commimication  or  signal  systems;  or  use 
or  deployment  of  maintenance-of-way 
eqiupment.  locomotives,  or  freight  or 
passenger  cars). 

Applicant  means  a  Class  I  or  Class  II 
railroad,  a  railroad  providing  intercity 
passenger  service  or  a  railroad  providing 
commuter  service  in  a  metropolitan  or 
suburban  area  engaging  in  a  transaction 
subject  to  this  part. 

Best  practices  means  the  safest  and 
most  efficient  rules  or  instructions 
governing  railroad  operations  that  are 
reasonable  and  practicable  in 
accordance  with  railroad  industry 
standards. 

Class  I  or  Class  tt  railroad  has  the 
meaning  assigried  by  regulations  of  the 
Surface  Transportation  Board  (49  CFR 
Part  1201;  General  bistructions  1-1),  as 
those  regulations  may  be  revised  by  the 
Board  (including  modifications  in  class 
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liresholds  based  revenue  deflator 
tdjustments)  from  time  to  time. 

Consolidation  means  the  creation  of  a 
lew  Class  I  or  Class  11  railroad  by 
:ombining  existing  railroads,  or  a 
"ailroad  providing  intercity  passenger 
«rvice  or  a  railroad  providing 
x>mmuter  service  in  a  metropolitan  or 
suburban  area  by  taking  over  the  assets 
}r  assuming  the  Uabilities,  or  both,  of 
mother  Class  I  or  Class  II  railroad,  a 
-ailroad  providing  intercity  passenger 
»rvice  or  a  railroad  providing 
:ommuter  service  in  a  metropolitan  or 
suburban  area,  such  that  the  resulting 
inified  entity  has  the  combined  capital, 
)owers,  and  subsidiaries  and  affiUates, 
f  applicable,  of  all  of  its  constituents. 

Control  means  actual  control,  legal 
control,  or  the  power  to  exercise  control 
hrough  common  directors,  officers, 
stockholders,  a  voting  trust,  or  a  holding 
jr  investment  company,  or  any  other 
neans.  See  49  U.S.C.  10102. 

Corporate  culture  means  the  attitudes, 
x>mmitments,  directives,  and  practices 
}f  railroad  management  with  respect  to 
safe  railroad  operations. 

Environmental  documentation  means 
iither  an  Environmental  Impact 
Statement  or  Environmental  Assessment 
irepared  in  accordance  with  the  Surface 
Transportation  Board's  environmental 
rules  at  49  CFR  part  1105. 

Merger  means  the  acquisition  of  one 
!]lass  I  or  Class  II  railroad,  a  railroad 
>roviding  intercity  passenger  service,  or' 
I  railroad  providing  commuter  service 
n  a  metropolitan  or  suburban  area  by 
mother  Class  I  or  Class  II  railroad,  a 
"ailroad  providing  intercity  passenger 
service,  or  a  railroad  providing 
X)mmuter  service  in  a  metropolitan  or 
suburban  area,  such  that  the  acquiring 
Bilroad  acquires  the  stock,  assets, 
iabilities,  powers,  subsidiaries  and 
iffiliates  of  the  railroad  acquired. 

Person  means  an  entity  of  any  type 
:overed  under  1  U.S.C.  1,  including  but 
lot  limited  to  the  following:  a  railroad; 
1  manager,  supervisor,  official,  or  other 
;mployee  or  agent  of  a  railroad;  any 
iwner,  manufacturer,  lessor,  or  lessee  of 
railroad  equipment,  track,  or  faciUties; 
my  independent  contractor  providing 
joods  or  services  to  a  railroad;  and  any 
imployee  of  such  owner,  manufacturer, 
essor,  lessee,  or  independent 
wntractor. 

Railroad  means  any  form  of  non- 
ughway  groiuid  transportation  that  runs 
m  rails  or  electromagnetic  guideways, 
ncluding: 

(1)  Commuter  or  other  short-haul  rail 
Mssenger  service  in  a  metropolitan  or 
suburban  area;  and 

(2)  High  speed  groimd  transportation 
systems  that  connect  metropoUtan  areas, 
ivithout  i'egard  to  whether  those  systems 


use  new  technologies  not  associated 
with  traditional  railroads.  The  term  does 
not  include  rapid  transit  operations  in 
an  urban  area  that  are  not  connected  to 
the  general  railroad  system  of 
transportation. 

Safety  Integration  Plan  means  a 
comprehensive  written  plan  submitted 
to  and  approved  by  FRA  in  compliance 
with  this  part  that  demonstrates  in 
required  detail  how  an  appUcant  will 
provide  for  safe  railroad  operations 
during  and  after  any  proposed 
transaction  covered  by  this  part,  and 
otherwise  assure  compliance  with  the 
Federal  railroad  safety  laws. 

Section  of  Environmental  Analysis  or 
"SEA"  means  the  Section  that  prepares 
the  Surface  Transportation  Board's 
environmental  documents  and  analyses. 

Start  up  operation  means  to  initiate 
railroad  operations  on  a  rail  line  or  lines 
in  which  the  conunencement  of 
operations  would  either  involve 
intercity  or  commuter  passenger  service 
or  produce  revenue  in  excess  of  the 
Class  II  railroad  threshold. 

Transaction  means  a  consoUdation, 
merger,  acquisition  of  control,  or  start 
up  operation  subject  to  the  requirements 
of  this  part. 

Subpart  B--Safety  Integration  Plans 

§  244.1 1    Contants  of  a  Safety  Intagratfon 
Plan. 

Each  Safety  Integration  Plan  shall 
contain  the  following  information  for 
each  subject  matter  identified  in 
§  244.13  or  §  244.15  of  this  part: 

(a)  A  detailed  description  of: 

(1)  For  transactions  involving  a  start 
up  operation,  the  physical  and 
operational  characteristics  of  the  start 
up  operation  and  the  best  practices  to  be 
adopted;  or 

(2)  For  all  other  transactions,  how  the 
applicant  differs  from  each  railroad  it 
proposes  to  acquire  or  with  which  the 
appUcant  proposes  to  consoUdate  or 
merge,  and  the  best  practices  of  these 
railroads. 

(b)  A  detailed  description  of  the 
proposed  manner  and  method  of 
operations  of  the  resulting  railroad  or 
start  up  operation; 

(c)  The  proposed  specific  measures, 
expressed  step-by -step,  for  each  relevant 
subject  matter  that  the  appUcant 
beUeves  will  result  in  safe 
implementation  of  the  proposed 
transaction  consistent  with  the 
requirements  of  this  part; 

(d)  The  allocation  of  resources, 
expressed  as  human  and  capital 
resources  within  designated  operating 
budgets,  directed  to  complete  operations 
subject  to  the  transaction; 


X 


(e)  The  measures  to  be  taken  to 
comply  with  the  Federal  railroad  safety 
laws,  where  applicable;  and 

(f)  The  timetable,  stated  in  specific 
terms  from  commencement  to 
completion,  for  implementing 
paragraphs  (c),  (d)  and  (e)  of  diis 
section. 


S244.13    Sublacta to ba addraaaid  m a 
Safaty  Intagrallon  Plan  involving  an 
amatgamation  of  oparationa  or  start  up 


Each  Safety  Integration  Plan  involving 
an  amalgamation  of  operations  or  start 
up  operations  shall  address  the 
following  subjects  for  railroad 
operations  conducted  on  property 
subject  to  the  transaction: 

(a)  Corporate  culture.  Each  appUcant 
shaU: 

(1)  Identify  and  describe  differences 
in  corporate  cultures  for  each  safety- 
related  area; 

(2)  Describe  how  these  cultures  lead 
to  different  practices  governing  rail 
operations;  and 

(3)  Explain  how  the  proposed 
integration  of  corporate  cultures  MriU 
result  in  a  system  of  "best  practices" 
when  the  proposed  transaction  is 
implemented. 

(d)  Training.  Each  appUcant  shall 
identify  classroom  and  field  courses, 
lectures,  tests,  and  other  educational  or 
instructional  forums  designed  to  ensure 
the  proficiency  and  quaUfication  of  the 
foUowing  employees: 

(1)  Employees  who  perform  train  and 
engine  service; 

(2)  Employees  who  inspect  and 
maintain  track  and  bridges; 

(3)  Employees  who  inspect,  maintain 
and  repair  any  type  of  on-track 
equipment,  including  locomotives, 
passenger  cars,  and  freight  cars  of  all 
types; 

(4)  Dispatchers  or  operators; 

(5)  Employees  who  inspect  and 
maintain  signal  and  train  control 
devices  and  systems; 

(6)  Hazardous  materials  personnel; 

(7)  Employees  who  maintain  or 
upgrade  communication  systems 
affecting  rail  operations;  and 

(8)  Supervisors  of  employees 
enumerated  in  paragraphs  (b)(1)  through 
(7)  of  this  section. 

(c)  Operating  practices — (1)  Operating 
rules.  Each  applicant  shall  identify  the 
operating  rules,  timetables,  and 
timetable  special  instructions  to  govern 
railroad  operations,  including  yard  or 
terminal  operations. 

(2)  Accidents/incidents.  Each 
appUcant  shall  identify  the  reporting 
procedures  for  any  accident/incident 
subject  to  49  CFR  225  and  the  poUcy  on 
harassment  mid  intimidation  lequired 
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by  part  225,  including  a  copy  of  the 
applicant's  internal  control  plan  under 
49  CFR  225.33. 

(3)  Alcohol  and  drug.  Each  applicant 
shaU  identify  the  post-accident 
toxicological  testing,  reasonable  cause 
testing,  and  random  alcohol  and  drug 
testing  programs  as  required  under  49 
CFR  219. 

(4)  Qualification  and  certification  of 
locomotive  engineers.  Each  applicant 
shall  identify  the  program  for  qualifying 
and  certifying  locomotive  engineers 
under  49  CFR  240. 

(5)  Hours  of  service  laws.  Each 
applicant  shall  identify  the  procedures 
for  complying  with  the  Federal  hoiu^  of 
service  laws  and  related  measiues  to 
minimize  fatigue  of  employees  covered 
by  49  U.S.C.  chapter  211. 

(d)  Motive  power  and  equipment. 
Each  applicant  shall  identify  the 
qualification  standards  for  employees 
who  inspect,  maintain,  or  repair  railroad 
freight  or  passenger  cars  and 
locomotives,  and  designation  of 
facilities  that  will  repair  such 
equipment. 

(e)  Signal  and  train  control.  Each 
applicant  shall  identify  the  signal  and 
train  control  systems  governing  railroad 
operations  and  maintenance,  capital 
improvement,  and  research  and 
development  projects  for  signal  and 
train  control  operations. 

(f)  Track  Safety  Standards  and  bridge 
structures.  Each  applicant  shall  identify 
the  maintenance  and  inspection 
programs  for  track  and  bridges. 

(g)  Hazardous  Materials.  Each 
appUcant  shall: 

(1)  Identify  an  inspection  program 
covering  the  following  areas: 

(i)  Field  inspection  practices; 
(ii)  Hazardous  materials 
communication  standards;  and 
(iii)  Emergency  response  procedures. 

(2)  Develop  and  deploy  computer 
software  operating  systems  at 
designated  locations  providing 
immediate  retrieval  of  shipping  papers 
accompanying  shipments  of  hazardous 
materials  for  inspection  and 
photocopying  by  representatives  of  FRA 
diuing  normal  business  hours,  if 
appUcable. 

(h)  Dispatching  operations.  Each 
applicant  shall  identify: 

(1)  The  railroad  dispatching  system  to 
be  adopted; 

(2)  Ine  migration  of  the  existing 
dispatching  systems  to  the  adopted 
system,  if  applicable; 

(3)  The  criteria  used  to  determine 
duties  performed  by  operators  or 
dispatchers  employed  to  execute 
operations;  and 

(4)  The  work  load  imposed  on 
dispatchers  or  operators  to  carry  out 
duties  assigned. 


(i)  Highway-rail  grade  crossing 
systems.  Each  appUcant  shall  identify  a 
program,  including  its  development  and 
implementation,  covering  the  following: 

(1)  Highway-rail  grade  crossing  sign^ 
system  safety,  in  general; 

(2)  Emergency  response  actions; 

(3)  Public  education  forums  on 
highway-rail  grade  crossing  safety;  and 

(4)  Proposals  to  improve  highway-rail 
grade  crossing  safety  and  highway-rail 
grade  crossing  system  warning  devices. 

(j)  Personnel  staffing.  Each  applicant 
shall  identify  the  number  of  employees 
by  job  category,  ciurently  and  proposed, 
to  perform  each  of  the  following  types 
of  function: 

(1)  Train  and  engine  service; 

(2)  Yard  and  terminal  service; 

(3)  Dispatching  operations; 

(4)  Roadway  maintenance; 

(5)  Freight  car  and  locomotive 
maintenance; 

(6)  Maintenance  of  signal  and  train 
control  systems,  devices,  and 
appliances; 

(7)  Hazardous  materials  operations; 
and 

(8)  Managers  responsible  for  oversight 
of  safety  programs. 

(k)  Capital  investment.  Each  applicant 
shall  identify  the  capital  investment 
program,  clearly  displaying  at  least 
planned  investments  in  track  and 
structiues.  signals  and  train  control,  and 
locomotives  and  equipment.  The 
program  shall  describe  any  difi'erences 
from  the  program  currently  in  place  on 
each  of  the  railroads  involved  in  the 
transaction. 

(1)  Relationship  between  freight  and 
passenger  service.  Each  applicant  shall 
identify  measures  addressing  passenger 
and  freight  operations  on  lines  subject 
to  the  transaction. 

(m)  Information  systems 
compatibility.  Each  appUcant  shall 
identify  measures  providing  for  a 
seamless  interchange  of  information 
relating  to  the  following  subject  matters: 

(1)  l^ain  consists; 

(2)  Movements  and  movement  history 
of  locomotives  and  railroad  freight  care; 

(3)  Dispatching  operations; 

(4)  Accident/incident  reporting  and 
recordkeeping  requirements;  and 

(5)  Emergency  termination  of 
operations. 

§244.15  Subjects  to  be  addressed  In  a 
Safety  Integration  Plan  not  Involving  an 
amalgamation  of  operations  or  start  up 
operations. 

Each  Safety  Integration  Plan  required 
by  this  part  that  does  not  propose  an 
amalgamation  of  operations  or  start  up 
operations  shall  address  paragraphs  (b), 
(j),  and  (k)  of  §  244.13  of  this  part  for 
railroad  operations  conducted  on 
property  subject  to  the  transaction. 


§244.17    Procedures. 

(a)  Each  appUcant  shall  file  one 
original  of  a  proposed  Safety  Integration 
Plan  with  the  Associate  Administrator 
for  Safety,  FRA,  1120  Vermont  Avenue, 
N.W.,  Mailstop  5,  Washington,  DC, 
20590.  If  appUcable,  the  appUcant  shall 
file  the  plan  with  FRA  and  the  Surface 
Transportation  Board  for  proposed 
transactions  within  its  jmisdiction  no 
later  than  the  date  it  files  its  appUcation 
or  exemption  with  the  Surface 
Transportation  Board. 

(b)  The  appUcant  shall  submit  such 
additional  information  necessary  to 
support  its  proposed  Safety  Integration 
Plan  as  FRA  may  require. 

(c)  The  appUcant  shall  coordinate 
with  FRA  to  resolve  FRA's  comments  on 
the  proposed  Safety  Integration  Plan 
imtil  such  plan  is  approved. 

(d)  For  a  transaction  reqiiiring  Surface 
Transportation  Board  approval.  FRA 
will  file  its  findings  and  conclusions  on 
the  proposed  Safety  Integration  Plan 
with  the  Board's  Section  of 
Environmental  Analysis  at  a  date 
sufficiently  in  advance  of  the  Board's 
issuance  of  its  draft  environmental 
documentation  in  the  case  to  permit 
incorporation  in  the  draft  enviroimiental 
document. 

(e)  Assiuning  FRA  approves  the 
proposed  Safety  Integration  Plan  and.  if 
appUcable.  the  Siu&ce  Transportation 
Board  approves  the  proposed 
transaction,  each  appUcant  involved  in 
the  transaction  shall  coordinate  with 
FRA  in  implementing  the  approved 
Safety  Integration  Plan. 

(f)  During  implementation  of  an 
approved  Safety  Integration  Plan.  FRA 
will  inform  the  Surface  Transportation 
Board  about  implementation  of  the  plan 
at  times  and  in  a  manner  designed  to  aid 
the  Board's  exercise  of  its  continuing 
jurisdiction  over  the  approved 
transaction  in  accordance  with  an 
agreement  that  FRA  and  the  Board  wiU 
enter  into  and  execute.  Pursuant  to  such 
agreement,  FRA  will  consult  with  the 
Board  at  all  appropriate  stages  of 
implementation,  and  will  advise  the 
Board  when  the  integration  of 
operations  subject  to  the  transaction  is 
complete. 

§244.19    Disposition, 
(a)  Standard  of  review. 

(1)  Each  appUcant  shall: 

(i)  Write  a  morough,  complete,  and 
clear  Safety  Integration  Plan;  and 

(u)  Describe  in  detail  a  logical  and 
workable  transition  bom  conditions 
existing  before  the  proposed  transaction 
to  conditions  intended  to  exist  after 
consummation  of  the  transaction. 

(2)  FRA  shall  review  an  appUcant's 
Scdety  Integration  Plan  to  determine 
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'  vhether  it  provides  a  reasonable 
I  issurance  of  safety  at  every  step  of  the 
)roposed  transaction. 

(b)  Approval  of  the  Safety  Integration 
.  'Ian.  A  Safety  Integration  Plan  that  is 

:  atisfactory  to  the  FRA  Administrator 
I  ihall  receive  a  notice  of  approval.  The 
I  ipproval  shall  be  conditioned  on  an 
I  ipplicant's  execution  of  all  of  the 
elements  contained  in  the  plan, 
ncluding  all  later  developments  subject 
1  o  FRA  approval  that  coidd  not  be 
I  »mpleted  before  approval  of  it. 

(c)  Amendment— -(1)  By  the  applicant. 
'  "he  appUcant  may  amend  its  Safety 

fetegration  Plan,  as  needed,  from  time  to 
ne.  Any  amendment  is  subject  to  the 
I  ipproval  of  the  FRA  Administrator. 

(2)  By  FRA.  The  FRA  Administrator 

1  nay  require  an  appUcant  to  amend  its 

pproved  Safety  Integration  Plan  from 

e  to  time  should  circmnstances 
warrant. 

244^1    Compliance  and  Enforcement 

(a)  A  railroad  shall  have  an  FRA 
pproved  Safety  Integration  Plan  before 

changing  its  operations  to  implement  a 
proposed  transaction  subject  to  this 
part. 

(b)  FRA  may  exercise  any  or  all  of  its 
fnforcement  remedies  authorized  by  the 

ejral  raihoad  safety  laws  if  a  railroad 
to  comply  with  paragraph  (a)  of 
section  or  to  execute  any  measiu« 
I  »ntained  in  an  FRA  approved  Safety 
:  ntegration  Plan. 

(c)  Where  the  Surface  Transportation 

;  toard  has  authorized  a  transaction,  FRA 
^  vill  consult  with  the  Board  at  all 
I  ippropriate  stages  of  implementation  of 
I  he  Safety  Integration  Plan. 

Issued  in  Washington,  D.C  on  December 
8, 1998. 

oloie  M.  Mblitoris, 
.  'ederal  Railroad  Administzator. 

I  Surface  Transportation  Board  40  CFR 
Chapter  X 

fist  (tf  Subjects  in  49  CFR  Part  1106 

Railroad  Safety,  Railroads,  Safety 
ntegration  Plans. 

For  the  reasons  set  forth  in  the 
ireamble,  a  new  title  49,  subtitle  IV, 

1106  of  the  Code  of  Federal 
legulations  is  proposed  to  be  added  as 

illows: 

•ART  1106— SAFETY  INTEGRATION 
M PROCEDURES 

'  106.1  Purpose. 

'  106.2  Definitions. 

:  106.3  Actions  for  which  Safety  Integration 
Plan  is  required. 

106.4  The  Safety  Integration  Plan  process. 

:  106.5  Waiver. 

106.6  Reservation  of  Jurisdiction. 


Authority:  5  U.S.C.  553;  5  U.S.C  559;  49 
U.S.C.  721;  49  U.S.C.  10101;  49  U.S.C 
10901-10902;  49  U.S.C  11323-11325;  42 
U.S.C  4332. 

§1106.1    Purpose. 

This  part  is  designed  to  assure 
adequate  and  coordinated  consideration 
of  safety  integration  issues,  by  both  the 
Board  and  the  Federal  Railroad 
Administration,  the  agency  within  the 
Department  of  Transportation 
responsible  for  the  enforcement  of 
railroad  safety,  in  the  implementation  of 
rail  transactions  subject  to  the  Board's 
jurisdiction.  It  establishes  the  procedure 
by  which  the  Board  will  consider  safety 
integration  plans  in  connection  with  its 
approval  or  authorization  of 
transactions  for  which  the  Board  has 
concluded  such  consideration  is 
required. 

S  1106.2    Definitions. 

The  following  definitions  apply  to 
this  part: 

Act  means  the  ICC  Termination  Act  of 
1995,  Pub.  L.  No.  104-88, 109  Stat.  803 
(1995). 

Applicant  means  any  Class  I  or  Class 
n  railroad,  a  railroad  providing  intercity 
passenger  service,  or  a  railroad 
providing  commuter  service  in  a 
metropolitan  or  suburban  area  engaging 
in  a  transaction  subject  to  this  part. 

Board  means  the  Smrface 
Transportation  Board. 

Class  I  or  Class  U  railroad  has  the 
meaning  assigned  by  regulations  of  the 
Smface  Transportation  Board  (49  CFR 
Part  1201;  General  Instructions  1-1),  as 
those  regulations  may  be  revised  by  the 
Board  (including  modifications  in  class 
thresholds  based  revenue  deflator 
adjustments)  from  time  to  time. 

Environmental  documentation  means 
either  an  Environmental  Impact 
Statement  or  an  Environmental 
Assessment  prepared  in  accordance 
with  the  Board's  environmental  rules  at 
49  CFR  part  1105. 

Fedeml  Railroad  Administration  (or 
FRA)  means  the  agency  within  the 
Department  of  Transportation 
responsible  for  railroad  safety. 

Safety  Integration  Plan  or  "SIP" 
means  a  comprehensive  written  plan, 
prepared  in  accordance  with  FRA 
guideUnes  or  regulations,  explaining  the 
process  by  whidi  AppUcants  intend  to 
integrate  the  operation  of  the  properties 
involved  in  a  manner  that  would 
maintain  safety  at  every  step  of  the 
integration  process,  in  the  event  the 
Board  approves  the  transaction  that 
requires  a  SIP. 

Section  of  Environmental  Analysis  or 
"SEA"  means  the  Section  that  prepares 
the  Board's  environmental  documents 
and  analyses. 


Transaction  means  an  appUcation  by 
a  Class  I  railroad,  a  railroad  providing 
intercity  passenger  service,  or  a  railroad 
providing  commuter  service  in  a 
metropolitan  or  suburban  area  that 
proposes  to  consolidate  with,  merge 
with,  or  acquire  control  imder  49  U.S.C. 
11323(a)(1)  of  another  Class  I  or  Class  II 
railroad,  a  railroad  providing  intercity 
passenger  service,  or  a  railroad 
providing  commuter  service  in  a 
metropolitan  or  suburban  area;  a  Class 
n  railroad  proposing  to  consoUdate 
with,  merge  with,  or  acquire  control 
under  49  U.S.C.  11323(a)(1)  of  another 
Class  n  railroad  with  which  it  would 
connect  so  as  to  involve  the  integration 
of  operations;  or  any  consoUdation, 
merger,  or  acquisition  of  control  imder 
49  U.S.C.  11323(a)(1)  that  would  result 
in  operations  generating  revenue  in 
excess  of  the  Class  I  railroad  threshold, 
except  for  a  transaction  involving  a 
Class  in  freight  only  railroad. 
"Transaction"  also  includes  a  request 
for  authority  by  a  Class  I  or  Class  II 
railroad  to  acqiiire  railroad  property 
under  49  U.S.C.  10901  or  10902  that 
involves  intercity  passenger  or 
commuter  railroad  operations,  and  a 
proceeding  other  than  those  specified 
above  if  the  Board  concludes  that  a  SIP 
requirement  is  necessary  to  its  proper 
consideration  of  the  appUcation  or  other 
request  for  authority. 

§1106.3    Actions  for  which  Safety 
Integration  Plan  is  required. 

A  Safety  Integration  Plan  shall  be 
filed  by  any  applicant  requesting 
authority  to  undertake  a  transaction  as 
defined  imder  §  1106.2  of  this  part. 

§1106.4   The  Safety  Integretlofl  Plan 


(a)  Each  appUcant  in  a  transaction 
subject  to  this  part  shall  file  a  SIP  in 
accordance  with  the  informational 
requirements  prescribed  at  49  CFR  part 
244,  or  other  FRA  guidelines  or 
requirements  regarding  the  contents  of  a 
SIP,  with  SEA  and  FRA  no  later  than  the 
date  the  appUcation  or  exemption  is 
filed  with  the  Board. 

(b)  The  SIP  sh^  be  made  part  of  the 
environmental  record  in  the  Board 
proceeding  and  dealt  with  in  the 
ongoing  environmental  review  process 
under  49  CFR  part  1105.  The  procedures 
governing  the  process  shall  be  as 
follows: 

(1)  In  accordance  with  49  CFR  244.17, 
FRA  will  provide  its  findings  and 
conclusions  on  the  adequacy  of  the  SIP 
(i.e.,  assess  whether  the  SIP  estabUshes 
a  process  that  provides  a  reasonable 
assurance  of  safety  in  executing  the 
proposed  transaction)  to  SEA  at  a  date 
sufficiently  in  advance  of  the  Board's 


issuance  of  its  draft  environmental 
documentation  in  the  case  to  permit 
incorporation  in  the  draft  environmental 
docimient. 

(2)  The  draft  environmental 
documentation  shall  incorporate  the 
SIP,  any  revisions  or  modifications  to  it 
based  on  ftirther  consultations  with 
FRA,  and  FRA's  written  comments 
regarding  the  SIP.  The  public  may 
review  and  comment  on  the  draft 
environmental  documentation  within 
the  time  limits  prescribed  by  SEA. 

(3)  SEA  will  independently  review 
each  SIP.  In  its  final  environmental 
dociunentation,  SEA  will  address 
written  comments  on  the  SIP  received 
during  the  time  established  for 
submitting  comments  on  the  draft 
environmental  documentation.  The 
Board  then  will  consider  the  full 
environmental  record,  including  the 
information  concerning  the  SIP,  in 
arriving  at  its  decision  in  the  case. 


(4)  If  the  Board  approves  the 
transaction,  adopts  the  SIP,  and  requires 
compliance  with  the  SIP,  each  applicant 
involved  in  the  transaction  shall 
coordinate  with  FRA  in  implementing 
the  approved  Safety  Integration  Plan, 
including  any  amendments  thereto.  FRA 
has  provided  in  its  rules  at  49  CFR  part 
244  for  providing  information  to  the 
Board  during  implementation  of  an 
approved  transaction  that  will  assist  the 
Board  in  exercising  its  continuing 
jurisdiction  over  the  transaction.  FRA 
also  has  undertaken  to  advise  the  Board 
when,  in  its  view,  the  integration  of 
applicants'  operations  has  been  safely 
completed. 

(c)  If  a  SIP  is  required  in  transactions 
that  would  not  be  subject  to 
environmental  review  under  the  Board's 
environmental  rules  at  49  CFR  part 
1105,  the  Board  vdll  develop 
appropriate  case  specific  SIP  procediu«s 
based  on  the  facts  and  cimmistances  of 
the  case. 


§1106.5    Waiver. 

The  SIP  requirements  established  by 
this  part  can  be  waived  or  modified  by 
the  Board  where  a  rail  carrier  shows  that 
relief  is  warranted  or  appropriate. 

§  1 1 06.6    Reservation  of  Jurisdiction. 

The  Board  reserves  the  right  to  require 
a  SIP  in  cases  other  than  those 
enumerated  in  this  part,  or  to  adopt 
modified  SIP  requirements  in  individual 
cases,  if  it  concludes  doing  so  is 
necessary  in  its  proper  consideration  of 
the  application  or  other  request  for 
authority. 

Decided:  December  18, 1998. 

By  the  Board,  Chairman  Morgan  and  Vice 
Chairman  Owen 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  98-34563  Filed  12-30-98;  8:45  am] 
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sontains  documents  ottier  than  rules  or 
proposed  rules  that  are  applicable  to  the 
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sxamples  of  documents  appearing  in  this 
lection. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

I  Creek  Environmental  Impact 
itement;  Flathead  National  Forest, 
rally  Lake  Ranger  District,  Flathead 
Id  Lincoln  Counties,  State  of 
>ntana 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 


summary:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  (EIS)  for  a  proposal  to  harvest 
timber;  reclaim,  rehabilitate,  and 
construct  roads;  change  road  and  trail 
access;  place  large  logs  in  streams;  and 
bum  brushfields  or  forest  imderstory 
trees  within  the  Good  Creek  watershed. 
The  area  is  located  west  of  Whitefish, 
Montana  and  southwest  of  Olney, 
Montana. 

The  Forest  Service  is  seeking  further 
information  and  comments  from 
Federal,  State,  and  local  agencies  and 
other  individuals  or  organizations  who 
may  be  interested  in  or  affected  by  the 
proposed  actions.  These  comments  will 
be  used  to  prepare  the  draft  EIS. 
DATES:  The  draft  EIS  is  expected  to  be 
filed  with  the  Environmental  Protection 
Agency  and  made  available  for  pubUc 
review  in  April,  1999.  No  date  has  yet 
been  determined  for  filing  the  final  EIS. 

The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 
ADDRESS:  You  may  request  to  be  placed 
on  the  project  mailing  list  or  direct 
questions,  comments,  and  suggestions 
about  the  proposed  action  and  EIS  to 
pryan  Donner,  EIS  Team  Leader,  or  Jane 
Kollmeyer,  District  Ranger,  Tally  Lake 
Ranger  District,  1335  Highway  93  West, 
Whitefish,  MT  59937.  Phone:  (406)  863- 
5400. 


SUPPLEMENTARY  INFORMATION: 

Nature  and  scope  of  the  proposed 
action:  The  need  for  this  proposal  stems 
bom  conditions  within  the  72,000-acre 
Good  Creek  and  Martin  Creek 
watersheds  in  which  high  levels  of 
accumulated  fuels  pose  a  threat  of 
wildfire  to  national  forest  lands  within 
the  watershed  and  to  human 
developments  and  private  lands 
adjacent  to  the  area.  Also,  the  watershed 
contains  large  areas  composed  almost 
entirely  of  lodgepole  pine.  The  lack  of 
diversity  in  tree  species,  ages,  and  sizes 
and  their  numbers  and  distribution 
across  the  landscape  has  reduced 
available  habitat  for  native  wildlife, 
plant,  and  fish  species. 

The  purpose  of  the  proposal  is  to 
reduce  fuels  to  historic  levels  where 
appropriate  or  to  levels  which  might 
prevent  intense  fires;  to  increase  habitat 
for  plants,  animals,  and  fish;  to  maintain 
hydrologic  function,  protect  water 
quality,  and  reduce  sediment:  to  provide 
access  for  management  activities  over 
the  next  10  years;  to  maintain  a  variety 
of  recreation  opportunities  in  the  Good 
Creek  area;  and  to  meet  social  and 
economic  needs  of  local  communities. 

The  proposal's  actions  to  regenerate 
lodgepole  pine  stands  and  wind 
damaged  stands,  construct  temporary 
roads  or  recondition  roads  necessary  to 
access  these  stands,  correct  chronic 
sediment  sources,  and  stabilize  stream 
channels  are  being  considered  together 
because  they  represent  either  connected 
or  ciunulative  actions  as  defined  by  the 
Council  on  Environmental  Quality  (40 
CFR  1508.25). 

The  proposed  action  outlines  11,914 
areas  of  vegetation  treatment,  19  miles 
of  road  reclamation,  34  miles  of 
drainage  improvements  on  roads,  new 
temporary  road  construction  of  7  miles, 
new  specified  road  construction  of  13 
miles,  and  culvert  replacements  on  10 
sites,  all  over  a  10  year  period.  The 
vegetation  treatments  proposed  consist 
of  combinations  of  prescribed  burning, 
pre-commercial  thinning,  and  varying 
intensities  of  timber  harvest  with 
associated  fuels  treatments  and 
preparation  for  reforestation.  In 
addition,  road  access  changes  are 
proposed  for  37  miles,  and  fisheries 
habitat  improvement  (large  woody 
debris  placement)  is  proposed  for  a  total 
of  2.6  miles  on  three  streams. 

The  Forest  Service  believes  the 
current  forest  conditions  resulting  from 


large  wildfires  that  occurred  near  the 
turn  of  the  century  and  subsequent 
management  decisions  are  causing 
adverse  effects.  These  effects  include  an 
increased  risk  of  property  damage  on 
both  national  forest  and  adjacent  private 
land  from  large  and  intense  wildfires; 
reduced  individual  tree  health  in  some 
areas;  and  a  low  level  of  tree  species 
diversity.  The  Forest  Service  also 
believes  implementing  a  no  action 
alternative  will  further  increase  these 
effects  in  the  future.  The  proposed 
actions  may  have  short  term  significant 
effects  on  wildfire,  fisheries,  and  surface 
hydrology,  but  long  term  benefits  to  the 
function  of  the  ecosystem  are  more 
desirable. 

This  EIS  will  tier  to  the  Flathead 
National  Forest  Land  and  Resource 
Management  Plan  (LRMP)  and  EIS  of 
January,  1986,  and  its  subsequent 
amendments,  which  provide  overall 
guidance  of  all  land  management 
activities  on  the  Flathead  National 
Forest. 

Decision  to  be  made:  Should  the 
Forest  Service  implement  the  proposed 
action  or  any  action  to  meet  the  purpose 
and  need  or  to  defer  any  action  at  this 
time  within  the  Good  Creek  and  Martin 
Creek  watersheds?  The  deciding  official 
for  this  project  is  Catherine  Barbouletos, 
Forest  Supervisor,  Flathead  National 
Forest. 

Preliminary  issues  and  alternatives: 
Public  and  internal  scoping  which  has 
already  occurred  for  this  project 
includes  one  public  open  house;  two 
public  field  trips;  two  mailings  to 
Federal,  State,  and  local  agencies  and 
other  individuals  or  organizations; 
personal  conversations  with 
interdisciplinary  team  men  uers  and 
members  of  the  public,  and  news  media 
releases.  An  additional  public  mailing  is 
planned  to  present  a  refined  proposed 
action  and  give  an  update  on  progress. 
Based  on  public  and  internal  scoping, 
the  following  significant  issues 
emeraed: 

1.  Effects  of  vegetation  treatments  and 
road  and  trail  access  on  wildlife 
security. 

2.  Effects  of  vegetation  treatments  and 
road  access  on  existing  and  future-old 
growth  habitat. 

3.  Effects  of  vegetation  treatments  on 
the  size,  shape,  continuity,  and  edge 
effects  of  some  late  serai  patches  of 
trees. 

4.  Effects  of  the  proposed  action  on 
some  forested  connections  that  serve  as 
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links  for  wildlife  movement  l)etween 
important  habitat  such  as  riparian 
forests  and  ridgelines. 

5.  Effects  of  vegetation  treatments  and 
road  building  and  reclamation  on  water 
quality,  fish  habitat,  and  fine  sediment 
deposition. 

6.  Effects  of  vegetation  treatments  and 
road  building  and  reclamation  on 
cutthroat  trout  populations  in  upper 
Good  Creek. 

The  interdisciplinary  team  has  not  yet 
developed  any  alternatives  to  the 
proposed  action  that  respond  to  these 
si^ficant  issues. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
imtil  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  coiuls.  City 
ofAngpon  v.  Model.  803  F.  2d  1016. 
1022  (9th  Gr.  1386)  and  Wisconsin 
Heritages.  Inc.  v.  Harris,  490  F.  Supp. 
1334.  1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
conunents  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

Following  this  comment  period,  the 
comments  received  will  be  analyzed, 
considered,  and  responded  to  by  the 
Forest  Service  in  the  final 


environmental  impact  statement  (FEIS). 
Catherine  Barbouletos,  Forest 
Supervisor,  Flathead  National  Forest, 
1935  Third  Avenue  East,  Kalispell,  MT 
59901  is  the  responsible  official  for  the 
preparation  of  the  EIS  and  will  make  a 
decision  regarding  this  proposal 
considering  the  comments  and 
responses,  environmental  consequences 
discussed  in  the  FEIS,  and  applicable 
laws,  regulations,  and  policies.  The 
decision  and  rational  for  the  decision 
will  be  documented  in  a  Record  of 
Decision.  That  decision  will  be  subject 
to  appeal  imder  applicable  Forest 
Service  regulations. 

Dated:  December  16, 1998. 

Jane  Kolbneyer, 

District  Ranger,  Tally  Lake  Rangpr  District, 
Flathead  National  Forest. 

(PR  Doc.  98-34719  Filed  12-30-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-403-801] 

Fresh  and  Chilled  Atlantic  Salmon 
From  Norway;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results  of 
antidiunping  duty  administrative  review 
of  fresh  and  chilled  Atlantic  salmon 
&Y>m  Norway. 

SUMMARY:  In  response  to  a  request  frt>m 
the  petitioner.  Coalition  for  Fair  Atlantic 
Salmon  Trade,  the  Department  of 
Conunerce  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  fresh  and 
chilled  Atlantic  salmon  bom  Norway. 
The  period  of  review  is  April  1, 1997, 
through  March  31, 1998.  This  review 
covers  products  manufactured  and 
exported  by  Nomir  Group  A/S 
("Nomir"). 

We  have  preliminarily  found  that 
sales  of  subject  merchandise  have  been 
made  below  normal  value.  If  these 
preliminary  results  are  adopted  in  our 
final  results,  we  v«rill  instruct  the 
Customs  Service  to  assess  antidimnping 
duties  based  on  the  difference  between 
the  export  price  or  constructed  export 
price  and  normal  value. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  arguments  are 
requested  to  submit  with  the  argiunent 
(1)  a  statement  of  the  issue  and  (2)  a 


brief  summary  of  the  argument.  We  will 
issue  the  final  results  not  later  than  120 
days  fitim  the  date  of  publication  of  this 
notice. 

EFFECTIVE  DATE:  December  31, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Peterson  or  Thomas  Futtner,  AD/ 
CVD  Enforcement  Office  4,  Import 
Administration,  International  Trade 
Administration,  U.S.  Etepartment  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington.  D.C.  20230; 
telephone  (202)  482-4195,  and  482- 
3814,  respectively. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulatioiu 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Roimd  Agreements  Act 
(URAA).  In  addition,  imless  otherwise 
indicated,  all  citations  to  the 
Department  of  Commerce's  (the 
Department's)  regulations  refer  to  the 
regulations  codified  at  19  CFR  Part  351 
(1998). 

Background 

On  April  12, 1991,  the  Department 
published  in  the  Federal  Register  (56 
FR 14920)  the  antidiunping  duty  order 
on  fresh  and  chilled  Atlantic  salmon 
from  Norway.  On  April  30, 1998,  in 
accordance  vdth  19  CFR  351.213(b),  the 
petitioner  requested  that  the  Department 
conduct  an  administrative  review  of 
Nomir's  exports  of  subject  merchandise 
to  the  United  States.  We  published  the 
notice  of  initiation  of  this  review  on 
May  29. 1998  (63  FR  29370). 

Scope  of  the  Review 

The  merchandise  covered  by  this 
review  is  fresh  and  chilled  Atlantic 
salmon  (salmon).  It  encompasses  the 
species  of  Atlantic  salmon  (Salmo  salar) 
marketed  as  specified  herein;  the  subject 
merchandise  excludes  all  other  species 
of  salmon:  Danube  salmon;  Chinook 
(also  called  "king"  or  "quinnat");  Coho 
("silver");  Sockeye  ("redfish"  or 
"blueback");  Humpback  ("pink");  and 
Chum  ("dog").  Atlantic  salmon  is  whole 
or  nearly  whole  fish,  typically  (but  not 
necessarily)  marketed  gutted,  bled,  and 
cleaned,  with  the  head  on.  The  subject 
merchandise  is  typically  packed  in  fresh 
water  ice  (chilled).  Excluded  frt>m  the 
subject  merchandise  are  fillets,  steaks, 
and  other  cuts  of  Atlantic  salmon.  Also 
excluded  are  frozen,  canned,  smoked  or 
otherwise  processed  AUantic  salmon. 
Fresh  and  chilled  Atiantic  salmon  is 
currently  provided  for  under 
Harmonized  Tariff  Schedule  (HTS) 
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i  ibheading  0302.12.00.02.09.  The  HTS 
tem  number  is  provided  for 
CDnvenience  and  Customs  purposes. 

!lie  written  description  remains 
ispositive. 
■e  of  Facts  Otherwise  Available 

We  preliminarily  determine  that,  in 
iccordance  with  section  776(a)(2)(A)  of 
the  Act,  the  use  of  facts  available  is 
^propriate  for  Nomir  because  this  firm 
qid  not  respond  to  the  Department's 
^itidumping  questionnaire.  In  addition, 
^ere  is  no  information  on  the  record 
Within  the  meaning  of  section  782(e)  of 
the  Act  with  regard  to  sales  by  Nomir 
and  therefore  no  information  to  consider 

Ss  an  alternative  to  facts  available  in 
etermining  the  margin  for  Nomir. 
The  Department  finds  that,  in  not 
responding  to  the  questionnaire,  this 
firm  failed  to  cooperate  by  not  acting  to 
the  best  of  its  abiUty  to  comply  with 

Eiuests  for  information  from  the 
partment.  Where  the  Department 
Eust  base  the  entire  dumping  margin 
r  a  respondent  in  an  administrative 
view  on  the  facts  available  because  the 
respondent  failed  to  cooperate,  section 
7  76(b)  authorizes  the  Department  to  use 
an  inference  adverse  to  the  interests  of 
the  respondent  in  choosing  the  facts 
available.  Section  776(b]  also  authorizes 
the  Department  to  use  as  adverse  facts 
afvailable  information  derived  from  the 
Ipetition,  the  final  determination,  a 
previous  administrative  review,  or  other 
mformation  placed  on  the  record. 
1 1  As  adverse  facts  available,  we  have 
llsed  the  highest  rate  from  any  prior 
ent  of  the  proceeding,  31.81 
rcent.  This  rate  was  calculated  in  the 
'inal  Detennination  of  Sales  at  Less 
"han  Fair  Value  (56  FR  7661),  covering 
e  period  September  1, 1989,  through 
Iftebruary  28, 1990.  Information  from 
{prior  segments  of  the  proceeding 
constitutes  "secondary  information" 
|\yithin  the  meaning  of  section  776(c)  of 
e  Act.  Section  776(c)  provides  that  the 
partment  shall,  to  the  extent 
racticable,  corroborate  secondary 
formation  by  comparing  it  with 
Independent  sources  reasonably  at  its 
disposal.  The  Statement  of 
Administrative  Action  (SAA)  provides 
^t  corroborate  means  simply  that  the 
{department  will  satisfy  itself  that  the 
isBCondary  information  to  be  used  has 

Srobative  value. 
To  corroborate  secondary  information, 
le  Department  will,  to  the  extent 
practicable,  examine  the  reliabiUty  and 
relevance  of  the  information  to  be  used. 
However,  unlike  other  types  of 
mformation,  such  as  input  costs  or 
iaelling  expenses,  there  are  no 
independent  sources  for  calculated 
jumping  margins.  The  only  source  for 


margins  is  administrative 
determinations.  Thus,  in  an 
administrative  review,  if  the  Department 
chooses  as  total  adverse  facts  available 
a  calculated  dumping  margin  from  a 
prior  segment  of  the  proceeding,  it  is  not 
necessary  to  question  the  reliabiUty  of 
the  margin  for  that  time  period.  With 
respect  to  the  relevance  aspect  of 
corroboration,  however,  the  Department 
will  consider  information  reasonably  at 
its  disposal  as  to  whether  there  are 
drciunstances  that  would  render  a 
margin  not  relevant.  Where 
circumstances  indicate  that  the  selected 
margin  is  not  appropriate  as  adverse 
facts  available,  the  Department  will 
disregard  the  margin  and  determine  an 
appropriate  margin  (see,  e.g..  Fresh  Cut 
Flowers  from  Mexico;  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review  (60  HI  49567, 
1995)  where  the  Department 
disregarded  the  highest  margin  as 
adverse  facts  available  because  the 
margin  was  based  on  another  company's 
uncharacteristic  business  expense 
resulting  in  an  imusually  high  margin). 
No  such  drciunstances  exist  in  this  case 
which  would  cause  the  Department  to 
disregard  a  prior  margin. 

Preliminary  Results  of  the  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
following  margin  exists  for  the  period 
April  1, 1997,  through  March  31, 1998: 


Manufacturer/exporter  (percent) 

Margin 

Nomir  Group  A/S 

31.81 

Parties  to  the  proceeding  may  request 
disclosure  within  five  days  of  the  date 
of  pubUcation  of  this  notice.  Interested 
parties  may  also  request  a  hearing 
within  30  days  of  pubUcation.  If 
requested,  a  hearing  will  be  held  as 
early  as  convenient  for  the  parties  but 
not  later  than  37  days  after  the  date  of 
pubUcation  or  the  first  work  day 
thereafter.  Interested  parties  may  submit 
case  briefs  not  later  than  30  days  after 
the  date  of  pubUcation  of  this  notice. 
Rebuttal  briefs,  which  must  be  Umited 
to  issues  raised  in  the  case  briefs,  may 
be  filed  not  later  than  35  days  after  the 
date  of  pubUcation  of  this  notice.  The 
E)epartment  wiU  issue  a  notice  of  the 
final  results  of  this  administrative 
review,  which  wiU  include  the  results  of 
its  analjrsis  of  issues  raised  in  any  such 
briefs,  within  120  days  from  the 
pubUcation  of  these  preliminary  results. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Furthermore,  the  following 
deposit  requirements  will  be  effective 


upon  completion  of  the  final  results  of 
this  administrative  review  for  all 
shipments  of  fiesh  and  chilled  Atlantic 
salmon  from  Norway  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  pubUcation 
date  of  the  final  results  of  this 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  the  cash 
deposit  rate  for  the  reviewed  company 
will  be  the  rate  established  in  the  find 
results  of  this  administrative  review 
(except  no  cash  deposit  will  be  required 
where  weighted-average  margin  is  de 
minimis,  i.e.,  less  than  0.5  percent);  (2) 
for  merchandise  exported  by 
manufacturers  or  exporters  not  covered 
in  this  review  but  covered  in  the 
original  less-than-fair-value  (LTFV) 
investigation  or  a  previous  review,  the 
cash  deposit  will  continue  to  be  the 
most  recent  rate  published  in  the  final 
determination  or  final  results  for  which 
the  manufacturer  or  exporter  received 
an  individual  rate;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a 
previous  review,  or  the  original 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  reviews 
or  the  original  investigation,  the  cash 
deposit  rate  will  be  23.80  percent,  the 
"all  others"  rate  estabUshed  in  the  first 
notice  of  final  results  of  administrative 
review  published  by  the  Department  (56 
FR  7661,  February  25.  1991). 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibiUty  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated  December  22, 1998. 
Roberts.  LiBiwsa. 

Assistant  Secretary  for  Import 

Administration. 

(PR  Doc.  98-34708  Filed  12-30-98;  8:4S  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-633-813] 

Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain 
Preserved  Mushrooms  from  India 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  December  31, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  J.  Goldberger  or  Everett  D.  Kelly, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202)  482-4136  or  (202)  482^194. 
respectively. 

THE  APPUCABLE  STATUTE: 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce 
("Department")  regulations  are  to  the 
regulations  at  19  CFR  Part  351,  62  FR 
27296  (May  19, 1997). 

FINAL  DETERMINATION: 

We  determine  that  certain  preserved 
mushrooms  ("mushrooms")  firom  India 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
("LTFV"),  as  provided  in  section  735  of 
the  Act.  The  estimated  margins  are 
shown  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

Case  History 

Since  the  preliminary  determination 
[Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Preserved 
Mushrooms  from  India,  63  FR  41789, 
August  5, 1998),  the  following  events 
have  occurred. 

On  August  7, 1998,  the  petitioners  in 
this  investigation  (L.K.  Bowman,  Inc., 
Modem  Mushroom  Farms,  Inc., 
Monterey  Mushrooms,  Inc.,  Moimt 
Laurel  Canning  Corp.,  Mushroom 
Canning  Company,  Southwood  Farms, 
Sunny  Dell  Foods,  Inc.,  and  United 
Canning  Corp.),  requested  a  public 
hearing.  This  request  was  withdrawn  on 
October  29, 1998. 

We  conducted  verifications  of  the 
data  submitted  by  respondents,  Agro 
Dutch  Foods  (India)  ("Agro  Dutch")  and 
Ponds  India  Ltd.  ("Ponds"),  during 
August  and  September.  We  issued  our 


verification  reports  in  October  (see 
Memorandum  to  the  File  dated  October 
20, 1998  (Ponds)  and  Memorandum  to 
the  File  dated  October  21, 1998  (Agro 
Dutch)).  The  petitioners  and  the  two 
respondents  submitted  case  briefs  on 
October  28. 1998,  and  rebuttal  briefs  on 
November  4, 1998. 

Facts  Available 

As  discussed  in  the  preliminary 
determination,  we  did  not  receive  a 
questionnaire  response  from  two  Indian 
companies,  Alpine  Biotech  and 
Mandeep.  In  accordance  with  Section 
776  and  782  of  the  Act,  we  determined 
that  the  use  of  facts  available  is 
appropriate  for  both  of  these  companies. 
We  have  again  made  that  determination 
for  the  final  determination,  and 
continue  to  use  the  corroborated 
petition  rate  of  243.87  percent  as  the 
facts  available  margin  for  the  two 
nonresponding  companies  (see 
Memorandmn  to  the  File  dated  July  27, 
1998). 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
products  covered  are  certain  preserved 
mushrooms  whether  imported  whole, 
sliced,  diced,  or  as  stems  and  pieces. 
The  preserved  mushrooms  covered 
imder  this  investigation  are  the  species 
Agaricus  bisponis  and  Agaricus 
bitorquis.  "Preserved  mushrooms"  refer 
to  mushrooms  that  have  been  prepared 
or  preserved  by  cleaning,  blanching,  and 
sometimes  slicing  or  cutting.  These 
mushrooms  are  then  packed  and  heated 
in  containers  including  but  not  limited 
to  cans  or  glass  jars  in  a  suitable  liquid 
medium,  including  but  not  limited  to 
water,  brine,  butter  or  butter  sauce. 
Preserved  mushrooms  may  be  imported 
whole,  sliced,  diced,  or  as  stems  and 
pieces.  Included  within  the  scope  of  the 
investigation  are  "brined"  mushrooms, 
which  are  presalted  and  packed  in  a 
heavy  salt  solution  to  provisionally 
preserve  them  for  further  processing. 

Excluded  bom  the  scope  of  this 
investigation  are  the  following:  (1)  all 
other  species  of  mushroom,  including 
straw  mushrooms;  (2)  all  fresh  and 
chilled  mushrooms,  including 
"refrigerated"  or  "quick  blanched 
mushrooms";  (3)  dried  mushrooms;  (4) 
fit>zen  mushrooms;  and  (5)  "marinated," 
"acidified"  or  "pickled"  mushrooms, 
which  are  prepared  or  preserved  by 
means  of  vinegar  or  acetic  acid,  but  may 
contain  oil  or  other  additives. 

The  merchandise  subject  to  this 
investigation  is  classifiable  under 
subheadings  2003.10.0027, 
2003.10.0031,  2003.10.0037, 
2003.10.0043,  2003.10.0047, 
2003.10.0053,  and  0711.90.4000  of  the 


Harmonized  Tariff  Schedule  of  the 
United  States  ("HTS").  Although  the 
HTS  subheadings  are  provided  for 
convenience  and  Customs  purposes,  the 
Department's  written  description  of  the 
merchandise  imder  investigation  is 
dispositive. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
January  1, 1997  through  December  31, 
1997. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  products 
produced  by  Agro  Dutch  and  Ponds 
covered  by  the  description  in  the 
"Scope  of  Investigation"  section,  above, 
and  sold  by  Agro  Ehitch  to  the 
Netherlands  and  sold  by  Ponds  to 
Denmark  (see  "Home  Market  Viability" 
section  below)  during  the  POI  to  be 
foreign  like  products  for  purposes  of 
determining  appropriate  product 
comparisons  to  U.S.  sales.  Where  there 
were  no  sales  of  identical  merchandise 
in  the  third  coimtry  to  compare  to  U.S. 
sales,  we  compared  U.S.  sales  to  the 
most  similar  foreign  like  product.  For 
those  U.S.  sales  of  mushrooms  for 
which  there  were  no  comparable  third 
country  sales  in  the  ordinary  course  of 
trade  (i.e.,  above-cost) ,  we  compared 
U.S.  sales  to  constructed  value  ("CV"). 

In  making  the  product  comparisons, 
we  matched  foreign  like  products  based 
on  the  physical  characteristics  reported  - 
by  the  respondents  in  the  following 
order:  preservation  method,  container 
type,  mushroom  style,  weight,  grade, 
container  solution,  and  label  ty{}e. 
Although  Agro  Dutch  has  suggested  that 
the  Department  consider  whole 
mushroom  size  as  a  product 
characteristic,  we  have  not  included  it 
as  a  product  matching  characteristic  (see 
Comment  8  in  the  "Interested  Party 
Comments"  section  below). 

Fair  Value  Comparisons 

To  determine  whether  sales  of  certain 
preserved  mushrooms  from  India  to  the 
United  States  were  made  at  less  than 
fair  value,  we  compared  the  export  price 
(EP)  to  the  Normal  Value  (NV),  as 
described  in  the  "Export  Price"  and 
"Normal  Value"  sections  of  this  notice, 
below.  In  accordance  with  section 
777A(d)(l)(A)(i)  of  the  Act,  we 
calculated  weighted-average  EPs  for 
comparison  to  weighted-average  NVs. 

On  January  8, 1998,  the  Court  of 
Appeals  for  the  Federal  Circuit  issued  a 
decision  in  CEMEXv.  United  States, 
1998  WL  3626  (Fed  dr.).  In  that  case, 
based  on  the  pre-URAA  version  of  the 
Act,  the  Court  discussed  the 
appropriateness  of  using  constructed 
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ralue  (CV)  as  the  basis  for  foreign 
narket  value  when  the  Department 
inds  home  market  sales  of  physically 
dentical  merchandise  to  be  outside  the 
'ordinary  course  of  trade."  This  issue 
was  not  raised  by  any  party  in  this 
)roceeding.  However,  the  URAA 
imended  the  definition  of  sales  outside 
he  "ordinary  course  of  trade"  to 
nclude  sales  below  cost.  See  Section 
'71(15)  of  the  Act.  Consequently,  the 
Department  has  reconsidered  its 
>ractice  in  accordance  with  this  coiut 
lecision  and  has  determined  that  it 
vould  be  inappropriate  to  resort 
iirectly  to  CV,  in  lieu  of  foreign  market 
ales,  as  the  basis  for  NV  if  the 
Department  finds  foreign  market  sales  of 
nerchandise  identical  or  most  similar  to 
hat  sold  in  the  United  States  to  be 
mtside  the  "ordinary  course  of  trade." 
nstead,  the  Department  will  use  sales  of 

I  imilar  merchandise,  if  such  sales  exist, 
"he  Department  will  use  CV  as  the  basis 
or  NV  only  when  there  are  no  above- 

I  x>8t  sales  that  are  otherwise  suitable  for 

I  »mparison.  Therefore,  in  this 
>roc»eding,  when  making  comparisons 
n  accordance  with  section  771(16)  of 
he  Act,  we  considered  all  products  sold 
n  the  home  market  as  described  in  the 
'Scope  of  Investigation"  section  of  this 

]  lotice,  above,  that  were  in  the  ordinary 

( »iirse  of  trade  for  piuposes  of 

I  letermining  appropriate  product 

( :omparisons  to  U.S.  sales.  Where  there 
vere  no  sales  of  identical  merchandise 
n  the  home  market  made  in  the 

'  trdinary  course  of  trade  to  compare  to 
J.S.  sales,  we  compared  U.S.  sales  to 

i  ales  of  the  most  similar  foreign  like 
product  made  in  the  ordinary  course  of 
rade,  based  on  the  characteristics  listed 

:  n  Sections  B  and  C  of  our  antidumping 

( [uestionnaire. 

,  \evel  of  Trade 

hi  the  preliminary  determination,  we 
etermined  that  all  comparisons  are  at 

e  same  level  of  trade  for  both 

spondents  and  an  adjustment 
ursuant  to  section  773(a)(7)(A)  of  the 
ct  is  not  warranted.  We  find  no  basis 

change  this  determination  for  the 
nal  determination. 

'xport  Price  \ 

For  Agro  Dutch  and  Ponds,  we  used 
methodology,  in  accordance  with 
^ection  772(a)  of  the  Act,  because  the 
!  ubject  merchandise  was  sold  directly  to 
1  he  first  unafiiliated  purchaser  in  the 
1  Jnited  States  prior  to  importation  and 
( XP  methodology  was  not  othenvise 
i  adicated. 

i  Igro  Dutch 

We  calculated  EP  based  on  the  same 
ifaethudulogy  used  in  fhe  preliminary 


determination,  with  revisions  to 
movement  expenses  as  a  result  of  the 
IDepartment's  verification  findings  [see 
Agro  Dutch  Sales  and  Cost  Verification 
Report  dated  October  21, 1998  for 
specific  details). 

Ponds 

We  calculated  EP  based  on  the  same 
methodology  used  in  the  preUminary 
determination,  with  revisions  to  foreign 
movement  expenses  and  packing  as  a 
result  of  the  Department's  verification 
findings  [see  Ponds'  Sales  and  Cost 
Verification  Report  dated  October  20, 
1998  for  specific  details). 

Normal  Value 

After  testing  (1)  home  market  and 
third  country  market  viability  and  (2) 
whether  third  country  sales  were  at 
below-cost  prices,  we  calculated  NV  as 
noted  in  the  "Price-to-Price 
Comparisons"  and  "Price-to-CV 
Comparisons"  sections  of  this  notice. 

1.  Home  and  Third  Country  Market 
Viability 

As  discussed  in  the  preliminary 
determination,  we  examined  whether 
there  is  a  sufficient  volume  of  sales  in 
the  home  market  to  serve  as  a  viable 
basis  for  calculating  NV,  in  accordance 
with  section  773(a)(1)(C)  of  the  Act.  We 
verified  that  the  aggregate  volume  of 
POI  home  market  sales  of  the  foreign 
like  product  for  both  respondents  was 
less  than  five  percent  of  its  aggregate 
volume  for  POI  U.S.  sales  for  the  subject 
merchandise;  and  therefore,  the  home 
market  was  not  viable  for  either 
responderit.  We  also  verified  that  the 
Netherlands,  Agro  Dutch's  largest  third 
country  market,  and  Denmark,  Ponds' 
largest  third  country  market,  were  viable 
for  the  respective  respondents  in 
accordance  with  section  773(a)(l)(B)(ii) 
of  the  Act.  Therefore,  in  accordance 
with  section  773(a)(1)(C)  of  the  Act,  we 
determined  that  the  Netherlands  is  the 
appropriate  third  country  market  for 
calculating  Agro  Dutch's  NV,  and 
Denmark  is  the  appropriate  third 
country  market  for  calculating  Ponds' 
NV. 

2.  Cost  of  Production  Analysis 

As  discussed  in  the  preliminary 
determination,  we  conducted  an 
investigation  to  determine  whether  each 
respondent  made  sales  of  the  foreign 
Uke  product  in  the  respective  third 
country  during  the  POI  at  prices  below 
its  cost  of  production  ("COP").  In 
accordance  with  section  773(b)(3)  of  the 
Act,  we  calculated  the  weighted-average 
COP,  by  model,  based  on  the  sum  of  the 
respondent's  cost  of  materials, 
fabrication,  and  general  expenses.  We 


relied  on  the  submitted  COPs  except  in 
the  following  specific  instances  where 
the  submitted  costs  were  not 
appropriately  quantified  or  valued. 

Agro  Dutch 

(1)  We  recalculated  Agro  Dutch's  cost 
worksheets  using  a  wei^t  based 
allocation  method  instead  of  relying  on 
Agro  Dutch's  per-unit  costs  derived 
from  hypothetical  yields  [see  Comment 
9  in  the  "Interested  Party  Comments" 
section  below  for  further  discussion). 

(2)  In  order  to  put  both  the  general 
and  administrative  ("G&A")  rate  and  the 
financial  expense  rate  on  the  same  basis 
as  the  per-unit  cost  of  manufacturing, 
we  excluded  certain  expense  items  from 
the  cost  of  goods  sold  used  by  Agro 
Dutch  as  the  denominator  in  its 
calculations.  [See  December  18, 1998 
Calculation  Memorandum.) 

(3)  Finally,  we  have  not  included  the 
startup  period  adjustment  amounts 
claimed  by  Agro  Ehitch  in  the  COP 
calculations  [see  Comment  8  in  the 
"Interested  Party  Comments"  below  for 
further  discussion). 

Ponds 

(1)  We  calculated  COP  using  the 
average  direct  materials  expense 
reported  by  Ponds  instead  of  Ponds' 
reported  direct  material  costs,  which 
were  derived  using  a  net  realizable 
value  ("NRV")  allocation  [see  Comment 
1  in  the  "Interested  Party  Comments" 
section  below). 

(2)  We  increased  the  cost  of 
manufacturing  for  certain  minis  to 
include  an  amount  for  expenses 
incurred  on  the  reprocessing  of  minis 
(see  Comment  3  "Interested  Party 
Comments"  section  below  for  further 
discussion). 

(3)  We  also  revised  per-unit  variable 
overhead  costs  to  exclude  the  Indian 
export  duty,  which  we  have 
recalculated  as  a  movement  expense. 

(4)  We  recalculated  Ponds'  financial 
expense  rate  to  exclude  financial 
income  [see  Comment  4  in  the 
"Interested  Party  Comments"  section 
below). 

B.  Test  of  Third  Country  Sales  Prices 

As  in  our  preliminary  determination, 
we  compared  the  weighted-average 
COPs  for  Agro  Dutch  and  Ponds, 
adjusted  where  appropriate,  to  third 
country  sales  prices  of  the  foreign  like 
product,  as  required  under  section 
773(b)  of  the  Act.  In  determining 
whether  to  disregard  third  country  sales 
made  at  prices  less  than  the  COP,  we 
examined  whether  (1)  within  an 
extended  period  of  time,  such  sales 
were  made  in  substantial  quantities,  and 
(2)  such  sales  were  niadu  ai  prices 


which  permitted  the  recovery  of  all 
costs  within  a  reasonable  period  of  time. 
On  a  product-specific  basis,  we 
compared  the  COP  (exclusive  of  selling 
expenses)  to  the  third  country  prices 
(net  of  selling  expenses),  less  any 
applicable  movement  charges,  rebates, 
discounts,  and  direct  and  indirect 
selling  expenses. 

Results  of  the  COP  Test 

As  in  our  preliminary  determination, 
pursuant  to  section  773(b)(2)(C)  of  the 
Act,  where  less  than  20  percent  of  a 
respondent's  sales  of  a  given  product 
were  at  prices  less  than  the  COP,  we  did 
not  disregard  any  below-cost  sales  of 
that  product  because  we  determined 
that  the  below-cost  sales  were  not  made 
in  "substantial  quantities."  Where  20 
percent  or  more  of  a  respondent's  sales 
of  a  given  product  during  the  POI  were 
at  prices  less  than  the  COP,  we 
determined  such  sales  to  have  been 
made  in  "substantial  quantities"  within 
an  extended  period  of  time,  in 
accordance  with  section  773(b)(2)(B)  of 
the  Act.  In  such  cases,  because  we 
compared  prices  to  weighted-average 
COPs  for  the  POI,  we  also  determined 
that  such  sales  were  not  made  at  prices 
which  would  permit  recovery  of  all 
costs  within  a  reasonable  period  of  time, 
in  accordance  with  section  773(b)(2)(D) 
of  the  Act.  Therefore,  we  disregarded 
the  below-cost  sales.  Where  all  sales  of 
a  specific  product  were  at  prices  below 
the  COP,  we  disregarded  all  sales  of  that 
product.  For  those  U.S.  sales  of 
preserved  mushrooms  for  which  there 
were  no  comparable  (above-cost)  third 
country  sales  in  the  ordinary  course  of 
trade,  we  compared  EP  to  CV,  in 
accordance  with  section  773(a)(4)  of  the 
Act. 

We  found  that,  for  certain  mushroom 
products  sold  by  Agro  Dutch,  more  than 
20  percent  of  third  country  sales  were 
sold  at  below  COP  prices  within  an 
extended  period  of  time  in  substantial 
quantities.  We  therefore  excluded  these 
sales  and  used  the  remaining  above-cost 
sales  as  the  basis  for  determining  NV,  in 
accordance  with  section  773(b)(1)  of  the 
Act.  For  Ponds,  we  found  that  all  third 
country  sales  were  at  prices  less  than 
the  COP.  Thus,  in  the  absence  of  any 
above-cost  third  coimtry  sales,  we 
compared  EP  to  CV  in  accordance  with 
section  773(a)(4)  of  the  Act. 

D.  Calculation  of  CV 

As  in  our  preliminary  determination, 
we  calculated  CV  for  Ponds  based  on 
the  sum  of  its  cost  of  materials, 
fabrication,  selling,  general,  and 
administrative  ("SG&A")  expenses, 
interest,  U.S.  packing  costs,  and  profit, 
in  accordance  with  section  773(e)  of  the 


Act.  We  made  the  same  adjustments  to 
the  reported  costs  for  the  CV  calculation 
as  discussed  above  for  the  COP 
calculation. 

For  Agro  Dutch,  all  comparisons  were 
made  on  a  price-to-price  basis.  Thus,  it 
was  not  necessary  to  calculate  CV. 

As  stated  above  with  regard  to  Ponds, 
since  there  were  no  above-cost  Danish 
sales  and,  hence,  no  actual  company- 
specific  profit  data  available  for  Ponds' 
sales  of  the  foreign  like  product  to 
Denmark,  we  calculated  profit  in 
accordance  v«rith  section  773(e)(2)(B)(iii) 
of  the  Act  and  the  JStatement  of 
Administrative  Action  accompanying 
the  URAA,  H.R.  Doc.  No.  316, 103d 
Cong.,  2d  Sess.  at  841  (1994)  ("SAA"). 
Section  773(e)(2)(B)(iii)  states  that  profit 
may  be  determined  imder  any 
reasonable  method  with  the  appropriate 
"profit  cap." 

In  the  preliminary  determination,  we 
used  Ponds'  actual  selling  expenses 
incurred  in  India  on  Danish  sales.  No 
party  to  this  investigation  has 
commented  on  this  determination. 
Therefore,  we  have  continued  to  use 
these  selling  expense  amoimts  in  this 
final  determination.  As  in  the 
preliminary  determination,  we  have 
used  a  profit  rate  calculated  fi'om  Ponds' 
1996  financial  statements  for 
mushrooms  as  facts  available  under 
section  773(e)(2)(B)(iii)  of  the  Act. 

Price-to-Price  Comparisons 

We  calculated  NV  for  Agro  Dutch 
respondent  based  on  the  same 
methodology  applied  in  the  preliminary 
determination,  with  the  following 
exceptions:  for  Agro  Dutch  we  made 
revisions  to  specific  sales  transactions 
for  foreign  movement  expenses  based  on 
findings  at  verification  (see  Agro  Dutch 
Sales  and  Cost  Verification  report  dated 
October  21.1998);  and  for  Ponds  we 
made  revisions  to  specific  sales 
transactions  for  reported  gross  wait 
prices,  foreign  movement  expenses  and 
packing  costs.  For  price-to-price 
comparisons  we  applied  the  same 
methodology  used  in  the  preliminary 
determination.  In  making  circumstance 
of  sale  adjustments  we  made  revisions 
to  credit  expenses  based  on  verification 
findings  for  both  respondents. 

Price-to-CV  Comparisons 

For  price-to-CV  comparisons,  we 
appUed  the  same  methodology  used  in 
the  preliminary  determination,  with  the 
revisions  noted  above  for  credit 
expenses. 

Currency  Conversion 

For  Agro  Dutch,  we  made  currency 
conversions  into  U.S.  dollars  based  on 
the  exchange  rates  in  effect  on  the  dates 


of  the  U.S.  sales  as  certified  by  the 
Federal  Reserve  Bank,  in  accordance 
with  section  773A  of  the  Act.  For  Ponds, 
we  made  currency  conversions  into  U.S. 
dollars  based  on  the  exchange  rates 
specified  in  Ponds'  forward  sales 
agreements  instead  of  the  actual 
exchange  rate  on  the  date  of  the  U.S. 
sale  (see  Comment  5  below  for 
discussion) 

Ponds'  Comments 

Comment  1 :  Alternative  Cost 
Allocation  Methods:  Net  Realizable 
Value,  Treating  Certain  Sales  as  By- 
products, Averaang  U.S.  Prices 

Ponds  argues  mat  the  Department 
should  allocate  mushroom  growing 
costs  based  on  a  NRV  methodology, 
rather  than  the  weight-based 
methodology  used  in  the  preliminary 
determination.  Ponds  states  that  there 
are  physical  differences  between 
mushrooms  suitable  for  preserving  as 
whole  and  sliced  mushrooms,  and  other 
mushrooms  preserved  as  "minis"  or 
pieces  and  stems  (PNS).  In  turn,  Ponds 
argues,  whole  and  sliced  mushrooms 
command  higher  NRVs  per  kilogram. 
Accordingly,  Ponds  states  that  its 
production  process  is  designed  to 
maximize  its  production  of  mushrooms 
suitable  for  whole  and  sliced  products. 
To  reflect  this  business  practice.  Ponds 
argues  that  the  Department  should 
follow  its  case  precedents  set  forth  in 
the  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Canned  Pineapple 
Fruit  from  Thailand.  60  FR  29553,  June 
5, 1995  ("CPFfrom  Thailand"),  and  the 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Polyvinyl  Alcohol 
from  Taiwan.  61  FR  14064.  March  29. 
1996  ("PVAfirom  Taiwan"),  where  cost 
allocations  were  made  based  on  sales 
values,  and  apply  the  NRV  methodology 
to  Ponds'  costs. 

Alternatively,  Ponds  proposes  a 
second  methodology  that  would 
consider  minis  and  PNS  as  a  by-product 
of  whole  and  sliced  mushrooms.  Based 
on  this  methodology,  all  costs  of 
producing  mushrooms  would  be 
allocated  to  whole  and  sliced 
mushrooms,  and  the  revenue  received 
from  sales  of  minis  and  PNS  would  be 
deducted  from  those  costs. 

Finally,  Ponds  suggests  that  the 
Department  should  average  the  EPs  for 
all  products,  and  then  compare  the 
average  prices  to  average  costs,  as  it  did 
in  past  cases  such  as  Final  Results  of 
Administrative  Review:  Certain  Fresh 
Cut  Flowers  from  Colombia.  63  FR 
31724,  June  10, 1998  ("Flowers  from 
Colombia").  Ponds  states  that  this 
approach  is  appropriate,  should  the 
Department  reject  its  NRV  methodology, 
because  a  weight-based  allocation 
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efiectively  calculates  an  average  CV  for 
preserved  mushrooms  and  thus  the  flair 
comparison  would  be  to  average  U.S. 
prices. 

The  petitioners  contend  that  the 
Department  should  continue  to  allocate 
costs  on  the  basis  of  weight,  as  in  the 
preliminary  determination  and  in  the 
companion  investigation  of  preserved 
mushrooms  from  Qiile  [Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Preserved 
Mushrooms  from  Chile,  63  FR  56613, 
October  22, 1998)  {"Mushrooms  from 
Chile").  The  petitioners  state  that  Ponds' 
financial  accounting  system  tracks  costs 
and  sales  on  the  basis  of  weight,  not 
NRV,  as  shown  in  the  questionnaire 
responses  and  at  verification.  Citing 
section  773(f)(1)(A)  of  the  Act,  the 
petitioners  assert  that  the  Department 
relies  on  data  from  a  respondent's 
normal  books  and  records  where  those 
records  are  prepared  in  accordance  with 
the  home  country's  general  accounting 
practices  ("GAAP")  and  reasonably 
reflect  the  cost  of  producing  the  subject 
merchandise.  Petitioners  aigue  that  the 
cost  of  producing  mushrooms  are 
reasonably  reflected  using  a  weight- 
based  allocation  because  all  of  the 
preserved  mushroom  products  utilize 
the  same  input  material,  fiesh 
mushrooms. 

The  petitioners  continue  that  the 
references  to  CPFfrom  Thailand  and 
PVA  from  Taiwan  are  inappropriate  in 
this  case.  According  to  the  petitioners, 
the  Department  determined  that  the 
NRV  methodology  was  appropriate  in 
CPFfrom  Thailand  because  the 
pineapple  fruit  and  pineapple  juice 
were  completely  distinguishable  co- 
products.  In  instances  where  the  juice 
was  produced  from  the  remains  of  the 
fioiit  canning  process,  such  as  shells, 
cores  and  ends,  a  weight-based  cost 
methodology  would  assign  a  distortive 
amount-of  costs  to  the  various  parts  of 
the  pineapple.  In  PVA  from  Taiwan,  the 
PVA  production  process  resulted  in  two 
different  co-products  with  different  end 
uses.  Thus,  the  petitioners  assert  that  a 
weight-based  methodology  would  have 
been  distortive  in  that  instance  as  well. 
In  this  proceeding,  the  petitioners  argue, 
fiesh  mushrooms  are  not  a  co-product  of 
preserved  mushrooms,  and  the  same 
material — fresh  mushrooms — is  used  in 
producing  all  varieties  of  preserved 
mushrooms.  Similarly,  the  petitioners 
reject  Ponds'  contention  that  minis  and 
PNS  should  be  considered  a  by-product 
or  scrap,  as  "scrap"  is  considered  by  the 
industry  to  be  tiny  mushroom  fragments 
which  are  too  small  to  even  to  be 
processed  as  PNS  and  is  typically  resold 
as  fertilizer  or  discarded,  llie 
petitioners  assert  that  PNS  and  minis. 


on  the  other  hand,  are  part  of  the  same 
like  product  and  sold  in  the  same 
chamieU  of  trade  as  other  preserved 
mushrooms. 

DOC  Position: 

We  agree  with  the  petitioners  that,  in 
this  case,  a  weight-based  allocation 
methodology  is  appropriate.  In 
accordance  with  section  773(f)(1)(A)  of 
the  Act,  the  Department  normally  relies 
on  data  from  a  respondent's  normal 
books  and  records  where  those  records 
are  prepared  in  accordance  %vith  the 
home  country's  GAAP,  and  where  they 
reasonably  reflect  the  costs  of  producing 
the  merchandise.  Normal  GAAP 
accoimting  practices  provide  both 
respondents  and  the  Department  with  a 
reasonably  objective  and  predictable 
basis  by  which  to  compute  costs  for  the 
merchandise  under  investigation. 
However,  in  those  instances  where  it  is 
determined  that  a  company's  normal 
accounting  practices  result  in  a  mis- 
allocation  of  production  costs,  the 
Department  will  adjust  the  respondent's 
costs  or  use  alternative  calculation 
methodologies  that  more  accurately 
capture  the  actual  costs  incurred  to 
produce  the  merchandise.  See,  e.g.. 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  New  Minivansfrom 
Japan.  57  FR  21937,  21952,  May  26, 
1992,  (adjusting  a  respondent's  U.S. 
further  manufactiiring  costs  because  the 
company's  normal  accounting 
methodology  did  not  result  in  an 
accurate  measure  of  production  costs); 
and  CPFfrom  Thailand  at  29559. 

Furthermore,  as  described  in  section 
773(f)(1)(A)  of  the  Act,  the  Department 
must  consider  whether  reported 
allocations  "have  been  historically  used 
by  the  exporter  or  producer."  In  the 
instant  case,  Ponds  does  not  have  an 
established  cost  accounting  system  that 
allocates  costs  between  products  and, 
therefore,  for  piuposes  of  this 
investigation.  Ponds  and  Agro  Dutch 
developed  a  reporting  methodology.  In 
Ponds'  Section  D  questionnaire 
response,  it  chose  to  allocate  costs 
between  products  based  on  their  relative 
sales  values.  At  the  request  of  the 
Department,  Ponds  submitted  a  revised 
response  which  allocated  costs  using  a 
weight-based  method.  For  purposes  of 
the  final  determination,  we  have  relied 
on  the  costs  derived  from  a  weight- 
based  allocation  methodology  as 
explained  below,  with  the  specific 
adjustments  noted  elsewhere  in  this 
notice. 

Section  351.407(c)  of  the 
Department's  regulations  states  that 
"(i]n  determining  the  appropriate 
method  for  allocating  costs  among 
products,  the  Secretary  may  take  into 


accoimt  production  quantities,  relative 
sales  values,  and  other  quantitative  and 
qualitative  factors  associated  with  the 
manufacture  and  sale  of  the  subject 
merchandise  and  the  foreign  like 
product."  We  rejected  Ponds'  sales- 
value-based  methodology  because  it 
relies  on  the  faulty  premise  that  minis 
and  PNS  are  joint  products  of 
mushrooms. 

A  comparison  of  the  Department's 
approach  in  responding  to  certain  types 
of  allocation  questions  in  past  cases  is 
helpful  in  illustrating  why  minis  and 
PNS  are  not  joint  pnxiucts.  In  Final 
Administrative  Review  of  Canned 
Pineapple  Fruit  from  Thailand.  63  FR 
7392,  February  13, 1998,  the 
Department  stated  that  "a  joint 
production  process  produces  two 
distinct  products  and  the  essential  point 
of  that  process  is  that  the  raw  material, 
labor  and  overhead  costs  prior  to  the 
initial  split-off  requires  an  allocation  to 
the  final  products.  See  Management 
Accountants' Handbook  it  11:1.  CPF 
and  juice  result  fivm  a  joint  production 
process  because  they  both  rely  on  the 
use  of  a  single  raw  material,  pineapple 
fiuit"  (emphasis  added).  In  PVA  from 
Taiwan  at  14071  the  Department  stated 
that,  "like  other  joint  production 
processes,  PVA  production  is 
characterized  by  certain  joint  costs 
which  cannot  readily  be  identified  or 
traced  to  the  individual  products 
resulting  from  the  joint  processing 
performed  in  the  manufocture  of  PVA. 
In  PVA  production,  chemical  inputs  are 
mixed  together  in  a  process  that  results 
in  two  distinct  products:  PVA  and  acetic 
acid."  [Id.  at  7399)  (emphasis  added).  In 
CPF  and  PVA  production,  two  or  more 
distinct  products  [i.e.,  products  having 
significantly  different  physical 
characteristics)  result  from  the 
processing  of  the  raw  materials.  In 
contrast,  &e  mushroom  growing  process 
results  in  only  one  product,  i.e., 
'  mushrooms.  While  the  Department 
concedes  that  mushrooms  will  vary  in 
size  and  aesthetics,  these  minor  quality 
differences  do  not  render  them  separate 
and  distinct  products.  Such  minor 
differences  do  not  rise  to  the  level 
where  distinct  products  exist.  The 
opposite  situation,  for  example,  occius 
in  CPFfrom  Thailand,  where  a  liquid 
fivit  drink  and  a  solid  fruit  product  are 
derived  from  a  whole  pineapple.  On  the 
other  hand,  while  mushrooms  may  be 
sliced  or  chopped,  sold  as  fresh  or 
canned,  they  remain  mushrooms. 

Ponds'  proposal  that  a  sales-based 
method  be  used  in  this  case  relies 
heavily  on  the  fact  that  certain  aesthetic 
and  quality  differences  in  mushrooms 
command  higher  prices  in  the  market. 
We  note  that  Ponds'  claim  that  minis  are 
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a  substandard  product  are  seriously 
undercut  by  Agro  Dutch's  argiunent  that 
mini  mushrooms  are  a  premium  product 
(See  Comment  7  below  for  hirther 
discussion).  However,  as  the  cases  cited 
above  demonstrate,  it  is  not  the 
difierence  in  market  price  that  indicates 
whether  the  use  of  a  value-based  cost 
methodology  is  warranted,  but  rather 
the  existence  of  two  distinct  products 
and  the  inherent  difficulties  therein  of 
assigning  common  production  costs 
between  the  jointly  produced  products. 
It  is  only  when  a  common  production 
process  gives  rise  to  separate  and 
distinct  products  that  a  value-based 
method  may  be  a  more  appropriate 
means  to  allocate  costs  than  a  method 
based  on  physical  measure.  Indeed,  the 
Department  has  been  upheld  in  its 
practice  of  ignoring  market  price 
differences  when  two  grades  of  the  same 
pipe  had  identical  costs,  but 
commanded  different  market  prices.  In 
Ipsco  V.  United  States.  965  F2d  1056 
(Fed.  Cir.  1992)  ("IPSCX)").  where  there 
were  no  physical  differences  between 
the  two  grades  of  pipe,  only  differences 
in  quality  and  market  value  and  the 
same  materials,  labor,  and  overhead 
went  into  the  manufacturing  lot  that 
yielded  both  grades  of  pipe,  the  coiut 
upheld  the  Department's  use  of  a 
methodology  that  allocated  costs 
equally  between  two  grades  of  the  same 
pipe.  Moreover,  in  Final  Determination 
of  Sales  at  Less  Than  Fair  Value:  Fresh 
Cut  Roses  from  Ecuador  60  FR  7038 
February  6, 1995  ["Roses  from 
Ecuadof'),  the  Department  also  chose 
not  to  distinguish  between  minor 
aesthetic  and  quality  differences  within 
the  broad  export  quality  category,  but 
treated  as  by-products  all  roses  in  the 
national  quaUty  category.  In  that  case, 
the  Department  allocated  total  net 
cultivation  costs  over  the  total  quantity 
of  non-reject  product  actually  sold. 

Perhaps  the  most  comparable  case  to 
mushrooms  is  the  Final  Determination 
of  Sales  at  Less  Than  Fair  Value:  Fresh 
Atlantic  Salmon  from  Chile,  63  FR 
31411,  Jime  9, 1998  ["Salmon  from 
Chile").  Salmon,  like  mushrooms,  are 
grown  in  batches  where  the  natural 
process  results  in  products  of  varying 
size  and  quaUty.  Products  can  both  be 
sold  either  directly  after  harvest  or  be 
processed  further  and  sold  in  several 
different  forms  and  containers. 
Furthermore,  the  production  processes 
of  both  products  may  be  manipulated  by 
the  producer,  within  the  confines  of  the 
natural  growing  process  to  obtain 
different  yields  on  certain  sizes  and 
quahties.  Moreover,  both  salmon  and 
mushrooms  are  sold  by  weight  and  the 
aesthetic  quahties  of  the  individual 


units  impact  their  market  price.  For 
both  products,  the  Department  has 
found  that  the  actual  cost  per  kilogram 
of  the  product,  i.e.,  mushroom  or 
salmon,  is  the  same  regardless  of 
whether  it  is  sold  fresh  or  processed 
further  in  a  variety  of  forms.  In  Salmon 
from  Chile,  as  in  the  instant  case,  the 
Department  found  that  "with  minor 
exceptions,  each  company's  recorded 
costs  of  the  subject  merchandise  did  not 
vary  by  grade  or  weight  band  [(i.e.,  size)] 
.  .  .  and  that  the  costs  of  certain  of 
these  matching  groups  are  the  same  [Id. 
at  31416)."  Also  in  Salmon  from  Chile. 
the  Department  even  rejected 
"petitioners"  arguments  that  the 
respondents  should  have  been  required 
to  report  costs  based  on  methodologies 
that  deviate  from  their  normal 
accoimting  practices,  e.g..  through  the 
use  of  feed  conversion  ratios,  in  order  to 
estimate  differences  in  costs  [Id.  at 
31416).  In  citing  to  IPSCO  in  the  Salmon 
from  Chile  case,  the  Department  stated 
that  "as  with  premium  salmon,  prime- 
grade  pipe  was  of  higher  quality  and,  as 
such,  commanded  a  higher  price  in  the 
marketplace.  In  the  proceeding 
underlying  the  IPSCO  decision,  the 
Department  compared  U.S.  sales  of 
prime-and  Umited  service  grade  pipe  to 
CVs  based  on  the  actual  costs  of  each 
grade,  which  were  identical.  The 
respondents  objected  to  this 
methodology  vis-a-vis  comparisons 
involving  U.S.  sales  of  lower  grades  of 
merchandise.  The  Court  of  Appeals  for 
the  Federal  Circuit  (CAFC)  rejected  this 
claim,  ruling  that  the  Department  had 
"calculated  constructed  value  precisely 
as  the  statute  directs"  in  basing  CV  on 
the  actual  cost  of  production  for  each 
grade."  See  Salmon  from  Chile  at 
31416—31417. 

Consistent  with  Mushrooms  from 
Chile,  we  have  determined  that  an 
allocation  methodology  based  on  weight 
is  reasonable  for  the  following  reasons: 

(1)  both  Ponds  and  Agro  Dutch  track  the 
mushrooms  through  the  production 
process  by  weight,  not  by  niunber  of 
mushrooms  or  by  relative  sales  value; 

(2)  mushrooms  are  sold  by  weight:  (3) 
virtually  the  same  activities  and 
expenses  are  incurred  in  growing  each 
kilogram:  and,  (4)  regardless  of  whether 
the  mushrooms  are  sold  as  preserved  or 
fresh  product,  wholes  or  PNS,  they  are 
substantially  the  same  product  [i.e.,  they 
are  not  joint  products).  Simply  stated, 
the  cost-generating  elements  of  growing 
mushrooms  for  both  preserved  and 
fresh,  whole  or  pieces,  large  or  small 
mushrooms  are  identical,  as  evidenced 
by  the  fact  that  a  considerable  quantity 
of  mushrooms  initially  selected  for  the 
fresh  sales  market  were  eventually 


canned,  and  canned  whole  mushrooms 
may  be  re-processed  into  pieces  and 
stems.  Additionally,  the  Department  has 
accounted  for  specific  cost  differences, 
such  as  differences  in  picking  costs, 
supported  by  its  observations  at 
verification  of  Agro  Dutch,  that 
additional  compensation  for  picking 
specific  sizes  of  mushrooms  was 
required.  [See  Comment  9  below  for 
further  discussion)  On  this  basis,  we 
continue  to  rely  upon  a  weight-based 
methodology  because  it  reasonably 
reflects  the  costs  of  producing  the 
subject  merchandise. 

We  also  disagree  with  Ponds 
respondents  that  PNS  and  minis  could 
alternatively  be  considered  by-products 
of  whole  and  sliced  mushrooms.  In  the 
mushroom  growing  process,  the  closest 
output  material  to  a  by-product  is  the 
sale  of  compost.  By-products,  as 
opposed  to  primary  products,  "have  low 
relative  total  sales  values,"  resulting 
frt>m  either  "a  small  output  or  low  unit 
selling  prices  or  both."  See  Cost 
Accounting,  Processing,  Evaluating,  and 
Using  Cost  Data  at  157  (Morse  &  Roth, 
Third  Edition,  1986).  Minis  and  PNS  are 
identical  to  the  primary  product  [i.e.. 
mushrooms)  and,  as  such,  should  be 
treated  in  the  same  manner. 
Furthermore,  minis  and  PNS  are  not 
incidental  to  Ponds'  mushroom  selling 
activities,  and  represent  a  significant 
portion  of  Ponds'  sales.  In  addition,  a 
significant  percentage  of  Ponds' POI 
mushroom  production  was  sold  as 
either  minis  or  PNS.  In  Roses  from 
Ecuador,  the  Department  also  chose  not 
to  distinguish  between  minor  aesthetic 
and  quality  differences  within  the  broad 
export  quaUty  category,  but  treated  as 
by-products  all  roses  in  the  national 
qudity  category.  This  practice  was 
consistent  with  the  court's  decision  in 
.  Association  Colombiana  de 
Exportadores  v.  United  States,  704  F. 
Supp.  1114, 1125-26  (Crr  1989),  where 
the  court  found  that  "culls  were  often 
disposed  of  as  waste,  or  if  saleable,  were 
sold  for  low  prices  in  the  local 
markets."  As  petitioners  pointed  out  in 
their  briefs,  mushrooms  Uiat  ultimately 
become  minis  and  PNS  are  processed 
further,  exported  to  the  United  Sates, 
and  represent  a  significant  portion  of 
Ponds'  sales. 

We  also  disagree  with  Ponds' 
assertion  that,  if  the  actual  cost  of 
producing  the  mushrooms  is  used  as  the 
basis  of  COP  and  CV,  then  when  relying 
on  CV  as  the  basis  for  normal  value,  the 
Department  should  average  U.S.  sale 
prices  for  all  products.  Ponds  errs  in 
citing  to  Flowers  from  Colombia  to 
support  its  proposed  method.  There 
were  case-specific  reasons  in  Flowers 
from  Colombia  as  to  why  the 


Federal  Register/Vol.  63.  No.  251 /Thursday,  December  31.  1998/Notice8  72251 


Department  compared  CV  to  average 
U.S.  prices,  such  as  the  fact  that  flowers 
are  a  perishable  product.  The 
Department  rejected  a  similar  argiunent 
in  Salmon  from  Chile,  where  the 
respondent  asserted  that  the 
"Department  should  average  all  U.S. 
prices  by  form  only  and  not  by  grade  or 
weight  band,  such  that  a  form-specific 
price  is  compared  to  a  form-specific  CV 
[see  Salmon  from  Chile  at  page  31416)." 
In  that  case,  the  respondent  reasoned 
that  the  Department  erred  "by 
comparing  U.S.  prices  ...  by  form, 
grade,  and  weight  band  to  CVs  that,  due 
to  the  nature  of  the  product,  essentially 
do  not  vary  except  by  form  [Id.  at 
31416)."  In  rejecting  respondent's 
assertion  that  the  U.S.  prices  should  be 
averaged  for  the  comparison  to  CV,  the 
Department  noted  that  "while  maldng 
the  same  complaint  as  that  made  by  the 
respondent  in  IPSCO,  the  respondent  in 
the  instant  proceeding  has  proposed  a 
different  solution.  Rather  than  arguing 
for  an  adjustment  to  CV.  the  respondent 
suggests  that  the  Department  average  the 
reported  U.S.  prices  without  respect  to 
two  of  the  three  matching  characteristics 
...  for  comparisons  involving  CV  [Id. 
at  31416)."  The  Department  went  on  to 
explain  that  "no  change  to  either  side  of 
the  antidumping  analysis  (EP/CEP  and 
normal  value)  is  necessary  because,  in 
accordance  with  IPSCO  and  with  the 
basic  tenet  of  the  antidumping  law,  the 
Department's  methodology  in  this  case 
properly  compares  the  price  of  U.S. 
sales  of  a  given  product  with  the  actual 
cost  of  that  product  where  normal  value 
is  based  on  CV,  without  regard  as  to 
whether  that  product's  actual  costs  are 
the  same  as,  or  different  bom,  other 
products  under  investigation  [Id.  at 
31417)."  In  Salmon  from  Chile,  the 
Department  argued  further  that  the 
proposed  methodological  changes 
would  "reduce  the  accuracy  of  that 
analysis  and,  depending  on  the  manner 
employed,  would  either  eliminate  price- 
based  matches  entirely,  or  woiUd  result 
in  inconsistent  matching  groups 
depending  on  whether  a  U.S.  Sale  is 
matched  to  comparison  market  sales  or 
CV  ( Id.  at  31417)." 

Based  on  the  foregoing  discussion,  for 
purposes  of  the  final  determination  we 
have  used  a  weight-based  allocation 
methodology  for  all  mushroom  growing 
costs,  with  the  exception  of  picking 
labor.  Furthermore,  we  have  used 
weighted-average  US  prices,  by  product 
type,  in  our  comparisons  to  NV  (i.e.. 
CV). 

Comment  2:  Yield  Adjustment  to 
Costs  for  Extraordinary  Events 

Ponds  claims  that  the  Department 
should  consider  Ponds'  low  mushroom 
yield  in  1997  as  a  highly  unusual  event 


generated  by  extraordinary 
circumstances  that  occurred  during  the 
year.  Ponds  cites  a  major  flood,  "wet 
bubble  disease,"  and  the  death  of  its 
experienced  plant  manager  as  the 
extraordinary  events  that  caused  its 
depressed  yield  in  1997,  the  POL 
Pointing  to  such  cases  as  Flowers  from 
Colombia  and  the  decision  in  Floral 
Trade  Council  of  Davis,  Calif,  v.  United 
States,  16  OT 1014, 1016-17  (1992), 
Ponds  contends  that  the  Department 
should  take  into  account  these 
extraordinary  events,  which  are 
infrequent  in  occiirrence,  unusual  in 
natiue,  and  cause  an  unforeseen 
disruption  in  production  that  is  beyond 
management's  control,  and  make  an 
appropriate  adjustment  to  its  costs.  To 
make  this  adjustment.  Ponds  proposes 
applying  a  yield  factor  based  on  its 
mushroom  yield  history  exclusive  of 
1997. 

The  petitioners  respond  that  the 
events  cited  by  Ponds  are  neither 
infrequent  nor  outside  management's 
control  and,  therefore,  the  Department 
should  continue  to  reject  Ponds'  claim. 
Petitioners  contend  that,  as  various 
parts  of  India  are  subject  to  seasonal 
flooding,  mushroom  diseases  are  an 
expected  risk  to  the  mushroom  growing 
process,  and  staffing  changes  are  a 
normal  part  of  business  operations. 
Thus,  according  to  petitioners, 
management  reasonably  should  have 
foreseen  these  possibilities  and  taken 
necessary  steps  to  avoid  production 
problems.  Petitioners  assert  that  the  POI 
drop  in  production  yield  is  the  result  of 
inadequate  management  control,  rather 
than  extraordinary  events. 

DOC  Position: 

We  disagree  with  Ponds'  claim  for 
adjustments  to  its  cost  calculation  based 
on  the  "alleged"  extraordinary  events 
that  occurred  during  the  POI.  The  SAA 
at  162  states  that  "when  unforeseen 
disruption  in  production  occurs  which 
is  beyond  mam^ement's  control.  .  ., 
Commerce  will  continue  its  current 
practice,  such  as  using  the  costs 
incurred  for  production  prior  to  such 
unforeseen  event."  The  Department's 
long-standing  practice  with  regard  to 
"uniforeseen  events"  is  to  treat  exi>ense 
items  as  extraordinary  only  when  they 
are  both  unusual  in  nature  and 
infrequent  in  occurrence.  See  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Static  Access  Memory 
Semiconductors  From  Taiwan,  63  FR 
8909,  February  23, 1998  ["SHAMS  from 
Taiwan")  (where  the  Department 
rejected  respondent's  claim  for  an  offset 
due  to  losses  incurred  because  of  a  fire); 
Final  Determination  of  Sales  at  Less 
than  Fair  Value:  Oil  Country  Tubular 


Goods  From  Argentina,  60  FR  33539, 
June  28, 1995  (where  the  Department 
rejected  respondent's  claim  for  an  offset 
due  to  restructiuing  costs);  and  Roses 
from  Ecuador  at  page  7038  (where  the 
Department  allowed  an  offset  for 
damage  due  to  hurricane-force  winds). 
Because  adjustments  of  this  type  are  by 
definition  extraordinary,  the 
Department  has  made  its  decisions 
regarding  these  adjustments  on  a  case- 
by-case  basis.  Moreover,  in  our  review 
of  the  case-spedfic  facts,  it  is  inciunbent 
upon  the  respondent,  as  the  party 
knowledgeable  about  the  industry  and 
country,  to  provide  evidence  supporting 
its  claim.  Ponds  did  not  provide  any 
evidence  that  heavy  rains  were 
abnormal  and  thus  unexpected.  In  the 
Final  Determination  of  Sales  at  Less 
than  Fair  Value:  Fresh  and  Chilled 
Atlantic  Salmon  from  Norway,  56  FR 
7661  February  25, 1991  ["Salmon  from 
Norway"),  the  Department  rejected  a  • 
respondent's  claimed  offset  for  costs 
related  to  a  disease  affecting  its  salmon 
harvest  by  stating  that  "[i]  In  the  fish 
farming  industry,  disease  is  an  expected 
occurrence.  Respondent  submitted  no 
independent  data  regarding  ILA  disease 
in  general  or  the  extent  to  which  other 
farmers  in  Norway  suffered  from  this 
disease,  and  no  data  was  submitted 
regarding  ordinary  or  abnormal  levels  of 
disease."  Similarly,  in  this  case,  Ponds 
has  provided  no  evidence  to 
demonstrate  that  the  mushroom  crop 
disease  experienced  during  the  POI  was 
abnormal  or  unforseen. 

With  regard  to  the  death  of  a 
production  manager,  the  flooding,  and 
the  crop  disease  experienced  by  Ponds 
during  the  POI,  we  find  none  of  these 
events  to  be  extraordinary  or 
imforeseen.  We  note  that  India 
experiences  heavy  rainfall  each  year  and 
that  Ponds'  management  had  taken  steps 
to  prevent  the  next  occurrence  by 
building  drainage  ditches.  We  also  note 
that  various  climate  phenomena,  from 
weather  to  diseases,  effect  agricultural 
crops  and,  therefore,  only  tmly  unusual 
climatic  events  relative  to  the 
geographical  area  in  question  would  be 
considered  extraordinary.  At 
verification  in  India,  we  observed 
various  disease  prevention  measures  in 
place  at  both  respondents'  facilities, 
which  indicates  that  disease  is  not  an 
unusual  or  unforseen  occurrence. 
Finally,  we  find  that  the  loss  of  an 
employee,  whether  through  a  tragic 
death  or  resignation,  is  neither  unusual 
or  infrequent.  Accordingly,  we 
disallowed  Ponds'  yield  adjustment 
factor  for  purposes  of  the  final 
determination. 

Conunent  3:  Reprocessing  Costs  for 
Mini  Mushrooms 


72252 


Federal  Register/Vol.  63,  No.  251 /Thursday,  December  31,  1998/Notices 


The  petitioners  contend  that  the 
Department  should  adjust  Ponds' 
reported  costs  to  account  for  raw 
material  expenses  incurred  on  canned 
mushrooms  reprocessed  into  minis 
which  Ponds  did  not  include  in  its 
questionnaire  response.  The  petitioners 
methodology  for  adjusting  for 
reprocessing  costs  is  outlined  in  their 
October  29, 1998,  case  brief. 

Ponds  contends  that  the  costs  of  these 
minis  produced  in  1996  and  repackaged 
in  1997  should  not  be  considered  part 
of  the  cost  of  minis  produced  in  1997. 
Ponds  explains  that  the  repackaging  was 
performed  to  mitigate  its  1996  losses  for 
failing  to  sell  these  products  in  larger 
cans,  and  that  including  the  repackaging 
costs  for  the  POI  merchandise  would 
unfairly  inflate  those  costs  for  an 
aberrant,  extraordinary  situation  that  is 
not  a  normal  component  of  its  CXDP. 
Should  the  Department  determine  that 
repackaging  costs  should  be  included  as 
part  of  the  POI  costs.  Ponds  contends 
that  the  Department  should  allocate  the 
reprocessing  costs  over  the  total 
production  of  all  minis. 

DOC  Position: 

We  disagree  with  Ponds  that  the  costs 
of  the  minis  produced  in  1996  and 
repackaged  in  1997  should  not  be 
considered  part  of  the  cost  of  minis 
produced  in  1997.  First,  approximately 
two-thirds  of  minis  canned  in  1997  were 
Crom  these  reprocessed  cans.  Second, 
the  cost  of  reprocessing  that  took  place 
in  1997  must  be  accounted  for  in  1997. 
However,  we  agree  with  Ponds  that  the 
Department  erred  in  allocating  the  total 
reprocessing  costs  only  over  1997 
production  of  6  oz.  jars.  Therefore,  for 
purposes  of  the  final  determination, 
reprocessing  costs  have  been  allocated 
over  the  total  production  of  all  types  of 
product  (i.e.,  container  size)  into  which 
the  original  containers  were  reprocessed 
during  1997. 

Conunent  4:  SG&A  Calculation 

The  petitioners  claim  that  Ponds' 
SG&A  calculation  is  incorrect  because  it 
includes  net  financial  income  and  the 
Department  allows  short-term  interest 
income  as  an  offset  only  up  to  the 
amoimt  of  financial  expense.  The 
petitioners  aigue  that  the  Department 
should  adjust  the  reported  SG&A 
expenses  using  the  methodology 
outlined  in  its  October  29, 1998,  case 
brief. 

Ponds  asserts  that  its  SG&A 
calculation  is  correct  because  it  would 
be  un£ur  to  include  the  costs  of 
managing  certain  investments  in  its 
SG&A  expenses,  but  then  exclude  the 
income  generated  by  the  investments. 
Thus,  Ponds  argues  that  the  Department 
should  either  exclude  both  the  costs  and 


the  revenues  associated  with  these 
investments  in  the  SG&A  expense,  or 
include  both  items. 

DOC  Position: 

We  agree  with  petitioners  that  only 
the  short-term  portion  of  financial 
income  should  be  included  in  Ponds' 
financial  expense  calculation. 
Therefore,  for  purposes  of  the  final 
determination,  we  have  revised  Ponds' 
combined  G&A  and  financial  expense 
rate.  First,  we  calciilated  separate  rates 
for  G&A  and  financial  expense.  Second, 
we  excluded  Ponds'  financial  income 
because  Ponds  failed  to  provide  a 
breakdown  of  the  long-or  short-term 
portions.  Third,  we  excluded  the 
claimed  income  related  to  dividends 
and  investments.  The  Department 
includes  financial  expense  in  its 
calculation  of  cost  in  order  to  account 
for  the  company's  cost  of  financing  its 
activities.  In  calculating  the  company's 
cost  of  financing,  we  recognize  that  in 
order  to  maintain  its  operations  and 
business  activities,  a  company  is 
required  to  maintain  a  working  capital 
reserve  to  meet  its  daily  cash 
requirements  (e.g.,  payroll,  suppliers, 
etc.).  The  E)epartment  recognizes  that 
the  company  normally  maintains  this 
working  capital  reserve  in  interest 
bearing  accoimts.  The  Department, 
therefore,  allows  a  company  to  offset  its 
financial  expense  with  the  short-term 
interest  income  earned  on  these  working 
capital  accounts.  The  Department  does 
not  allow  a  company  to  offset  its 
financial  expense  with  the  income 
earned  bom  investment  activities  (e.g., 
long-term  interest  income,  capital  gains, 
dividend  income).  See  Gulf  States  Tube 
Division  OfQuanex  Corp.  v.  United 
States.  981  F.Supp  630  (GIT  1997). 

Comment  5:  Forward  Cover  Exchange 
Rates 

Ponds  contends  that  the  forward 
cover  contracts  Ponds  made  with  its 
bank  should  be  used  to  calculate  the 
foreign  currency  exchange  rate  used  to 
convert  Ponds'  sales  revenues,  expenses 
and  costs  fi'om  Indian  rupees  to  US 
dollars,  in  accordance  with  19  CFR 
351.415(b).  In  meeting  this  regulation. 
Ponds  states  that  its  forward  cover 
contracts  were  verified  as  clearly  linked 
to  its  sales  and  thus  it  meets  the 
necessary  criteria  for  applying  the 
contract  exchange  rate  in  beu  of  the 
actual  exchange  rate  on  the  date  of  sale. 

DOC  Position: 

We  agree  with  Ponds'  contention  that 
the  exchange  rate  noted  on  Ponds' 
forward  cover  contracts  is  the 
appropriate  exchange  rate  for  converting 
Ponds'  Indian  rupee  sales  revenues  and 
expenses  into  US  dqllars.  At 


verification,  we  found  that  Ponds' 
foreign  cover  contracts  were  directly 
related  to  its  sales.  Specifically,  we 
traced  each  contract  to  invoices,  bills  of 
lading  and  bank  advices  [see  Ponds' 
Verification  Report  at  29-30  and 
Verification  Exhibit  33).  Therefore, 
according  to  the  Departments'  practice, 
in  the  final  determination  we  have  used 
the  exchange  rate  specified  in  the 
forward  sales  agreement  instead  of  the 
actual  exchange  rate  on  the  date  of  sale 
in  making  all  ciirrency  conversions  (see 
Final  Determination  of  Sales  at  Less 
than  Fair  Value:  Large  Power 
Transformers  from  France,  60  FR 
62808-809.  December  7, 1995). 

Comment:  Facts  Available  for  Packing 
Costs 

The  petitioners  claim  that  the 
Department  found  various  discrepancies 
in  Ponds'  sales  reporting  that  reflect 
systematic  errors  which  undermine  the 
reliability  of  Ponds'  data.  In  particular, 
the  petitioners  cite  an  allegedly 
significant,  systematic  error  in  the 
reporting  of  Ponds'  packing  costs,  and 
argue  that  the  Department  should  reject 
the  reported  costs  and  instead  apply 
adverse  facts  available. 

Ponds  replies  that  the  petitioners  have 
exaggerated  minor,  innocuous 
corrections  that  Ponds  presented  to  the 
Department  at  the  commencement  of 
verification.  According  to  Ponds, 
verification  demonstrated  that  its  data  is 
reliable  and  contained  very  few  errors. 
Ponds  states  that  the  packing  cost 
correction  cited  by  the  petitioners 
resulted  &t>m  a  single  error  involving  a 
single  niunber,  and  not  any 
"systematic"  unreliability:  therefore. 
Ponds  maintains  that  petitioners' 
assertions  should  be  rejected. 

DOC  Position: 

We  disagree  with  petitioners.  For 
purposes  of  the  final  determination,  we 
have  used  Ponds'  sales  data  in  general 
and  packing  costs  in  particular,  as 
revised  based  on  verification  findings 
and  noted  elsewhere  in  this  notice, 
rather  than  facts  available  as  argued  by 
petitioner.  At  the  request  of  the 
Department  (see  Ponds  Verification 
Outline  at  page  2  dated  August  27. 
1998),  Ponds  presented  corrections  to 
minor  errors  found  during  preparation 
for  verification.  Department  officials 
were  able  to  verify  all  corrections  noted 
including  those  related  to  packing  costs 
[see  Ponds'  October  21, 1998 
Verification  Report  at  page  2  and  at 
Verification  Exhibit  1).  Accordingly,  the 
Department  has  determined  that  the 
application  of  adverse  facts  available  for 
Ponds'  identified  packing  costs  or 
othenvise  is  not  warranted. 
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Agio  Dntch  Comments 

Comment  7:  Whole  Afus/troom  Size  as 
a  Product  Matching  Chamctehstic 

Agro  Dutch  aigues  that  the 
Department  should  include  whole 
mushroom  size  as  a  product  matching 
criterion.  Agro  Dutch  states  that  it 
considers  mini  mushrooms  to  be  a 
premium  product  and  while  Ponds  may 
consider  these  mushrooms  to  be  a 
substandard  product,  both  Indian 
respondents  agree  that  the  size  of  the 
whole  mushroom  affscts  pricing  and 
marketing.  In  support  of  its  contention, 
Agro  Dutch  points  to  its  sales  reporting, 
which  shows  that  its  mini  mushrooms 
sales  prices  are  higher  than  its  other 
mushroom  prices.  Thus.  Agro  Dutch 
argues,  the  Department  should  not 
compare  mini  mushrooms  to  larger 
mu^irooms. 

The  petitioners  contend  that  Agro 
Dutch's  claims  are  not  supported  by  the 
record  as  there  is  no  record  evidence 
that  the  actual  size  of  the  besh 
mushroom  is  a  significant  characteristic 
of  preserved  mud^rooms.  The 
petitioners  state  that  the  mushroom 
style.  I.e.,  whole,  sliced,  or  PNS,  already 
incorporates  the  important  and  relevant 
size  characteiistics  for  the  preserved 
mushroom  product. 

DOC  Position: 

We  disagree  with  Agro  Dutch  and 
continue  to  find  an  insufficient  basis  on 
the  record  to  include  whole  mushroom 
size  as  a  product  matching  criterion.  Of 
all  of  the  respondents  in  the  three 
concurrent  preserved  mushrooms 
investigations  from  India,  Chile,  and 
Indonesia,  we  note  that  only  Agro  Dutch 
has  argued  that  mushroom  size  must  be 
accounted  for  in  the  product  matching 
characteristics.  Moreover,  we  have 
determined  that  there  are  no  cost 
differences  associated  with  the  physical 
size  of  the  mushroom.  Rather,  we  found 
that  Agro  Dutch  prices  its  mushrooms 
based  on  the  physical  size  of  the 
mushroom  because  of  the  labor 
involved.  While  Ponds  does  identify 
minis  as  a  product  type,  as  noted  above 
in  Comment  1,  Ponds  considera  these 
mushrooms  to  be  substandard  products, 
in  contrast  to  Agro  Dutch's  classification 
of  minis  as  premium  product.  As  also 
noted  in  Comment  1.  we  found  no  basis 
on  which  to  treat  minis  differently  with 
regard  to  cost  accoimting,  and  that 
mushroom  growing  costs  (with  the 
exception  of  packing  labor)  shoidd  be 
allocated  on  a  weight-basis,  rather  than 
NRV.  Thus,  there  is  no  reason  to  assign 
different  costs  to  a  whole  mushroom 
solely  for  its  different  physical  size. 
While  one  respondent  out  of  all  of  the 
respondents  involved  in  the  market 


economy  preserved  mushroom 
investigations  sells  minis  at  higher 
prices  relative  to  other  mushrooms,  the 
development  of  a  successful  market 
niche  for  one  company  is  not,  in  itself, 
a  basis  for  establishing  a  separate 
product  characteristic. 

Comment  8:  Startup  Adjustment 

Agro  Dutch  claims  that  the 
Department  should  grant  it  a  startup 
cost  adjustment  in  accordance  with 
Section  773(f)(1)(C)  of  the  Act  for  its  50 
percent  expansion  of  growing  rooms  in 
a  stand-alone  facility  during  the  POL 
Agro  Dutch  states  that  these  additional 
growing  rooms  began  production  during 
the  POI  and  their  construction 
constitutes  the  "major  imdertaking" 
contemplated  in  the  SAA  at  166  for 
granting  the  startup  adjustment. 

The  petitionera  state  that  Agro  Dutch 
has  failed  to  demonstrate  its  eligibility 
for  a  startup  adjustment  because  the 
claim  is  based  on  the  expansion  of  its 
existing  mushroom  growing  facilities, 
rather  than  on  a  new  production  facility 
or  production  of  a  new  product,  as 
required  under  section  773(0(1)(C)  of 
the  Act.  In  addition,  the  petitionera 
argue  that  the  decline  in  production 
levels  experienced  at  that  time  were 
related  to  ongoing  improvements  to 
existing  facilities,  rather  than 
adjustments  for  the  operation  of  a  new 
facility.  Further,  the  petitionera  contend 
that  Agro  Dutch  has  failed  to 
demonstrate  that  the  lower  mushroom 
yield  rates  it  may  have  experienced 
were  the  result  of  technical  factora 
associated  with  the  allegedly  new 
facility,  as  required  by  the  statute. 

DOC  Position: 

We  disagree  with  Agro  Dutch  that  a 
startup  adjustment  is  warranted  in  this 
case.  Section  773(f)(l)(C)(ii)  of  the  Act 
authorizes  adjustments  for  start-up 
operations  "only  where  (I)  a  producer  is 
iising  new  production  facilities  or 
producing  a  new  product  that  requires 
substantial  additional  investment,  and 
(n)  production  levels  are  limited  by 
technical  factora  associated  with  the 
initial  phase  of  production"  during  the 
POI.  Based  on  oiir  analysis  of  the 
information  Agro  Dutch  submitted  to 
support  its  claLn,  we  have  determined 
that  Agro  Dutch's  production  expansion 
of  its  operations  does  not  satisfy  these 
criteria. 

Agro  Dutch's  production  operations 
were  only  expanded  by  one  third  during 
the  POI.  The  SAA  at  166  states  that 
"(mjere  improvements  to  existing 
products  or  ongoing  improvements  to 
existing  facilities  wdll  not  qualify  for  a 
startup  adjustment"  (emphasis  added). 
Agro  Dutch's  original  production 
operations  were  several  yeara  old  at  the 


start  of  the  POI.  Agro  Ehitch  added  two 
new  sections  of  growing  houses,  only 
one  of  which  was  used  for  production 
during  the  POI.  Agro  Dutch  made  no 
claim  that  commercial  production  leveb 
at  the  preexisting  operations  were 
limited  by  any  technical  factora 
associated  mth  the  new  capacity.  In 
addition,  Agro  Dutch's  start-up  claim  is 
addressed  only  with  respect  to  the  first 
of  the  two  new  sections  of  growing 
houses. 

Furthermore,  Agro  Dutch  claims  that 
conunercial  production  levels  in  the 
new  sections  were  limited  by  technical 
factora.  First,  we  do  not  think  that  the 
expansion  of  capacity  by  one  third  rises 
to  the  level  of  expansion  contemplated 
by  the  language  in  the  SAA.  llie  SAA 
at  166  states  that  "Commerce  also  will 
not  consider  an  expansicm  of  the 
capacity  of  an  existing  production  line 
to  be  a  start-up  operation  imless  the 
expansion  constitutes  such  a  major 
undertaking  that  it  requires  the 
construction  of  a  new  facility  and 
results  in  a  depression  of  production 
levels  due  to  technical  factora  associated 
with  the  initial  phase  of  commercial 
production  of  the  expansion  faciUties." 
Second,  the  technical  factora  cited  by 
Agro  Dutch  did  not  appear  to  limit 
commercial  production  levels.  Agro 
Dutch  argues  that  after  the  new  sections 
were  cranpleted,  the  environmental 
conditions  inside  the  growing  houses 
had  to  be  adjusted  in  order  for 
production  leveb  to  rise  to  the  levels  of 
the  preexisting  growing  houses.  While 
we  do  not  take  issue  with  this  assertion, 
we  note  that  the  SAA  states  that  "the 
attainment  of  peak  production  levels 
will  not  be  the  standard  for  identifying 
the  end  of  the  start-up  period,  because 
the  start-up  period  may  end  weU  before 
a  company  achieves  optimum  capacity 
utilization."  Although  production  levels 
at  the  growing  houses  in  question  were 
not  at  their  peak  levels,  Agro  Dutch  was 
able  to  produce  sizable  quantities  of 
mushrooms. 

We  note  that  Agro  Dutch  failed  to 
establish  that  its  production  levels 
during  the  POI  were  limited  by 
technical  factora  associated  with  the 
initial  phase  of  production  in 
accordance  with  section 
773(f)(l)(C)(ii)(II)  of  the  Act. 
Specifically,  Agro  Dutch  has  provided 
insufficient  evidence  to  support  a  claim 
that  production  levels  were  limited  by 
technical  factora.  The  only  information 
provided  by  Agro  Dutch  to  support  its 
claim  that  POI  production  levels  were 
limited  is  a  comparison  of  its 
production  yields  to  yields  of  its 
preexisting  growing  houses.  The  SAA, 
however,  does  not  refer  t&  quality  of 
merchandise  produced  or  the  efficiency 
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of  production  operations  as  a  criterion 
for  measuring  production  levels.  The 
SAA  at  166  directs  the  Department  to 
examine  the  number  of  units  processed 
as  a  primary  indicator  of  production 
levels  in  determining  the  end  of  the 
start-up  period.  See  also  SRAMSfrom 
Taiwan  at  8930.  hi  other  words,  the 
Department  must  look  at  processed 
units,  not  output  yields.  Agro  Dutch 
provided  no  information,  for  example, 
on  historical  production  or  capacity 
usage  at  its  facilities  to  serve  as  a 
benchmari^  for  measuring  commercial 
production  levels  during  the  POI.  The 
only  evidence  Agro  Dutch  submitted 
was  a  comparison  of  its  yields  to  the 
yields  at  its  pre-existing  growing 
houses,  asserting  that  such  levels  are  not 
indicative  of  commercial  production 
levels.  Moreover,  we  note  that  imder  a 
comparative  yield  approach,  a 
respondent  may  never  leave  the  start-up 
phase  because  it  may  never  reach 
comparative  yields. 

Section  773(f)(l)(C)(ii)  of  the  Act 
estabUshes  that  both  prongs  of  the 
startup  test  must  be  met  to  warrant  a 
startup  adjustment.  In  this  case,  we  find 
that  Agro  Dutch  has  fisiled  both  prongs 
of  the  test  and,  accordingly,  we  have 
denied  Agro  Dutch's  claim  for  a  start-up 
adjustment. 

Comment  9:  Allocation  of  Costs  Based 
on  Mushroom  Size-Based  Yields 

Agro  Dutch  contends  that  its  CXDP 
should  be  allocated  based  on  yield 
factors  reflecting  the  various 
mushrooms  it  grows.  Specifically,  Agro 
Dutch  contends  that  higher  harvesting 
and  material  costs  should  be  allocated 
to  mini  mushrooms  which  have  a 
smaller  yield  than  the  larger 
mushrooms,  hi  support  of  its  argument, 
Agro  Dutch  refiars  to  on-site  experiments 
conducted  at  verification  whidi  it 
claims  demonstrated  the  different  yield 
factors  based  on  whole  mushroom  size. 

The  petitioners  claim  that  a  yield 
factor  reported  by  Agro  Dutch  derived 
from  an  experiment  solely  for  the 
purpose  of  this  investigation  does  not 
demonstrate  that  yield  factors  have  any 
impact  on  raw  material  costs.  While  the 
petitioners  may  agree  that  labor  costs 
may  differ  depending  on  the  size  of  the 
fresh  mushroom  picked,  they  contend 
that  Agro  Dutch  provided  no  evidence 
that  the  cost  of  production  for  any  of  the 
growing  materials  varies  by  the  size  of 
the  mushroom.  Moreover,  the 
petitioners  state  that,  as  indicated  in  the 
verification  report,  Agro  Dutch's 
financial  records  do  not  rely  on  yield 
factors  to  allocate  costs  in  its  normal 
course  of  business;  rather,  Agro  Ehitch 
tracks  costs  on  an  overall  basis  without 
regard  to  per-unit  costs  for  any  specific 
type  of  preserved  mushroom  product. 
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We  agree  with  Agro  Dutch,  in  part. 
Agro  Dutch  argues  that  it  is  more 
efficient  to  grow  the  larger  size 
mushrooms  than  it  is  for  them  to  grow 
smaller  mushrooms.  Therefore,  Agro 
Dutch  reasons  that  a  greater  amount  of 
costs  must  be  allocated  to  smaller  sized 
mushrooms.  Agro  Dutch  accomplishes 
this  shifting  of  costs  through  the  use  of 
estimated  growing  yields.  While  we 
agree  with  Agro  Dutch  that,  as 
demonstrated  at  verification,  the  time 
required  to  pick  the  smaller  mushrooms 
was  longer  than  the  time  needed  to  pick 
the  larger  sizes,  we  disagree  that  there 
is  a  significant,  if  any,  growing  cost 
difiierence  between  sizes  of  mushrooms. 

As  disciissed  in  Comment  1,  above,  in 
accordance  with  section  773(f)(1)(A)  of 
the  Act,  the  Department  normally  rehes 
on  data  from  a  respondent's  books  and 
records  where  those  records  are 
prepared  in  accordance  with  the  home 
country's  GAAP,  and  where  they 
reasonably  reflect  the  costs  of  producing 
the  merchandise.  However,  in  those 
instances  where  it  is  determined  that  a 
company's  normal  accounting  practices 
result  in  a  mis-allocation  of  production 
costs,  the  Department  will  adjust  the 
respondent's  costs  or  use  alternative 
calculation  methodologies  that  more 
accurately  capture  the  actual  costs 
inciured  to  produce  the  merchandise. 
Agro  Dutch  does  not  have  an 
established  cost  accounting  system  that 
allocates  costs  between  products  and, 
therefore,  for  purposes  of  this 
investigation,  Agro  Dutch  developed  a 
reporting  methodology.  Agro  Dutch 
chose  to  allocate  costs  to  different  size 
ranges  of  mushrooms  produced  based 
on  certain  estimated  product  yield 
factors.  At  the  request  of  the 
Department,  Agro  Dutch  submitted  a 
revised  response  which  allocated  costs 
using  a  weight-based  methodology. 

As  also  noted  in  Comment  1,  "when 
determining  the  appropriate  method  for 
allocating  costs  among  products,  the 
Department  may  take  into  account 
production  quantities,  relative  sales 
values,  and  other  quantitative  and 
quahtative  factors  associated  with  the 
manufacture  and  sale  of  the  subject 
merchandise  and  the  foreign  like 
product."  For  purposes  of  the  final 
determination,  we  rejected  Agro  Dutch's 
yield-based  allocation  methodology  for 
materials  and  other  non-picking  labor 
costs  because  the  method  reUes  purely 
on  estimates  of  the  mushroom  yield 
factors  for  each  size  range,  and  because 
the  cost  per  kilogram  of  growing  a  large 
or  small  mushroom  is  identical.  We 
disagree  with  Agro  Dutch  that  it  is  more 
efficient  to  grow  a  larger  versus  a 


smaller  mushroom.  Mushrooms  in  India 
are  grown  in  large  bags  that  contain  the 
compost,  mushroom  fungus  and  other 
necessary  materials.  These  bags  are 
stored  in  large  growing  houses  where 
the  climate  is  controlled.  Since  three  to 
four  pickings  can  be  made  from  any 
given  bag,  a  company  like  Ponds'  may 
choose  to  have  shorter  periods  of  time 
between  the  picking  of  each  "flush."  in 
order  to  ensure  that  the  harvests  are 
predominantly  small-to-medium  sized 
mushrooms.  Alternatively,  a  company 
like  Agro  Dutch  may  choose  to  wait 
longer  between  pickings,  in  order  to 
ensure  that  the  harvests  are 
predominantly  medium-to-laige  sized 
mushrooms.  "Thus,  companies  have 
some  control  over  the  relative  sizes  of 
mushrooms  produced.  While  a  weight- 
based  allocation  may  not  be  perfect  (i.e.. 
because  on  a  per-mushroom  basis 
shghtly  more  costs  are  apphed  to  a 
larger  mushroom,  given  that  a  larger 
mushroom  will  produce  more  kilograms 
of  products)  we  do  not  find  this  to  be 
a  substantial  problem.  Within  the 
normal  mushroom  size  ranges  and  given 
the  nature  of  the  production  growing 
process,  we  consider  weight-based 
allocation  reasonable. 

Therefore,  it  is  the  Department's 
position  that  the  per-kilogram  materials, 
non-picking  labor,  and  overhead  costs, 
within  the  normal  ranges  of  mushroom 
sizes,  are  virtually  identical,  irrespective 
of  the  minor  variations  in  the  size  of  the 
specific  mushroom.  First,  there  is  very 
Uttle  grovtring  time  difference  between  a 
15-20  millimeter  mushroom  and  a  35- 
45  millimeter  mushroom.  Second, 
different  size  mushrooms  grow  side-by- 
side,  incurring  the  identical  costs  (i.e., 
materials,  non-picking  labor,  and 
overhead).  Third,  the  mushroom 
companies  limit  the  outlying  sizes  (i.e., 
under  15  mm  and  over  45  mm)  because 
smaller  than  15  mm  is  considered  scrap 
and  greater  than  45  mm  have  open  gills 
and  become  too  fibrous.  Furthermore,  it 
is  reasonable  to  derive  cost  on  the  basis 
of  weight  because:  (1)  both  Ponds  and 
Agro  Dutch  track  the  mushrooms 
through  the  production  process  by 
weight,  not  by  number  of  mushrooms, 
estimated  yields,  or  by  relative  sales 
value;  (2)  mushrooms  are  sold  by 
weight;  (3)  virtually  the  same  activities 
and  expenses  are  incurred  in  growing 
each  kilogram;  and  (4)  regardless  of 
whether  the  mushrooms  are  sold  as 
preserved  or  fresh  product,  wholes  or 
PNS,  they  are  substantially  the  same 
product.  Simply  stated,  the  cost- 
generating  elements  of  growing 
mushrooms  for  both  preserved  and 
fresh,  whole  or  pieces,  large  or  small 
mushrooms  are  identical  as  evidenced 
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by  the  fact  that  a  considerable  quantity 
of  mushrooms  initially  selected  for  the 
fresh  sales  market  were  eventually 
canned,  and  canned  whole  mushrooms 
may  be  re-processed  into  PNS. 
Finally,  the  Department  has 
accounted  for  specific  cost  differences, 
such  as  differences  in  picking  costs, 
supported  by  our  observations  that 
additional  time  was  required  to  harvest 
the  smaller  mushrooms.  On  this  basis, 
consistent  with  Mushrooms  from  Chile, 
we  continue  to  rely  upon  a  weight-based 
methodology  because,  while  ignoring 
differences  in  aesthetics  and  quahty,  it 
reasonably  reflects  the  costs  of 
producing  the  subject  merchandise.  See 
IPSCO,  Salmon  from  Chile,  Flowers 
from  Colombia  as  dted  in  Comment  1. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section 
735(c)(1)(B)  of  the  Act,  we  are  directing 
the  Customs  Service  to  continue  to 
suspend  liquidation  of  all  imports  of 
subject  merchandise  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consiunption  on  or  after  August  5,1998 
(the  date  of  publication  of  the 
preliminary  determination  in  the 
Federal  Register).  The  Customs  Service 
shall  continue  to  require  a  cash  deposit 
or  the  posting  of  a  bond  equal  to  the 
weighted-average  amoimt  by  which  the 
NV  exceeds  the  EP,  as  indicated  in  the 
chart  below.  The  suspension  of 
liquidation  instructions  will  remain  in 
effect  until  fmlher  notice.  The 
weighted-average  diunping  margins  are 
as  follows: 


Exporter/manufacturer 

Weight- 
ed-aver- 
age  mar- 
gin per- 
centage 

Agro  Dutch  Foods  Limited 

6.28 

Ponds  India,  Ltd 

14  19 

Alpine  Biotech  Ltd 

243  87 

Mandeep  Mushrooms  Ltd 

All  Others 

243.87 
10  87 

Note:  The  margins  leased  on  facts  available 
were  not  included  in  the  calculation  of  the  All 
Others  rate  in  accordance  with  735(c)(5)(A)  of 
the  Act. 

ITC  Notification 

In  accordance  with  section  735(d)  of 
"the  Act,  we  have  notified  the 
International  Trade  Commission  (ITC)  of 
oiu-  determination.  As  oiu*  final 
determination  is  affirmative,  the  ITC 
will,  within  45  days,  determine  whether 
these  imports  are  materially  injuring,  or 
threaten  material  injury  to,  the  U.S. 
industry.  If  the  ITC  determines  that 


material  injury,  or  threat  of  material 
injury  does  not  exist,  the  proceeding 
will  be  terminated  and  all  seciuities 
posted  will  be  refunded  or  canceled.  If 
the  ITC  determines  that  such  injury 
does  exist,  the  Department  will  issue  an 
antidumping  duty  order  directing 
Customs  officials  to  assess  antidumping 
duties  on  all  imports  of  the  subject 
merchandise  entered  for  consumption 
on  or  after  the  effective  date  of  the 
suspension  of  liquidation. 

liiis  determination  is  issued  and 
published  in  accordance  with  sections 
735(d)  and  777(i)(l)  of  the  Act. 

Dated:  December  18, 1998. 

Richard  W.  Moreland, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  98-34703  Filed  12-30-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-67fr-85l] 

Notice  of  Final  Detsrminstion  of  Salea 
at  Lesa  Than  Fair  Value:  Certain 
Preserved  Mushrooms  from  the 
People's  Republic  of  China 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  December  31, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  ].  Goldberger  or  Kate  Johnson, 
Import  Administration,  International 
Trade  Administration,  U.S.  Dejjartment 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202)  482-4136  or  (202) 482-4929, 
respectively. 

The  AppUcable  Statute 

Unless  othervtise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  Januuy  1, 1995, 
the  effective  date  of  the  aroendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce 
("Departmeut")  regulations  are  to  the 
regulations  at  19  CFR  Part  351  (April 
1998). 

Final  Determination 

We  determine  that  certain  preserved 
mushrooms  ("mushrooms")  from  the 
People's  Republic  of  China  are  being 
sold  in  the  United  States  at  less  than  fair 
value  ("LTFV"),  as  provided  in  section 
735  of  the  Act.  The  estimated  margins 


of  sales  at  LTFV  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

Since  the  preliminary  determination 
{Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Preserved 
Musttrooms  from  the  People's  Republic 
of  China,  63  FR  41794,  August  5, 1998), 
the  following  events  have  occurred: 

The  respondent  exporters  in  this 
mvestigation,  China  Processed  Food 
Import  &  Export  Company  ("China 
Processed")  and  its  affiUate  Xiamen 
Jiahua  Import  &  Export  Trading 
Company,  Ltd.  ("Xiamen  Jiahua"), 
Shenzhen  Cofiy  Cereals,  Oils,  & 
Foodstiiffs  Company,  Ltd.  ("Shenzhen 
"  Cofry"),  and  Tak  Fat  Trading 
Corporation  Co.  ("Tak  Fat"),  submitted 
rexisions  and  corrections  to  their 
questionnaire  responses  in  August  1998. 
An  importer  of  the  subject  merchandise, 
Geiber  Food  (Yunnan)  Co..  Ltd. 
("Gerber"),  submitted  shipment  data  on 
August  12, 1998. 

0^  August  7, 1998,  the  petitioners  in 
this  investigation,  L.K..  Bowman,  Inc., 
Modem  Mushroom  Farms,  Inc., 
Monterey  Mushrooms,  Inc.,  Moimt 
Laurel  Canning  Corp.,  Mushroom 
Canning  Company,  Southwood  Farms, 
Suimy  Dell  Foods,  Inc.,  and  United 
Cuuiing  Corp.,  requested  a  pubUc 
hearing.  An  importer  of  the  subject 
merchandise.  Hop  Chong  Trading 
Company,  Inc.  ("Hop  Chong"),  and  the 
respondents  subsequently  requested  a 
public  hearing  on  August  17  and  August 
25, 1998,  respectively. 

We  issued  supplemental 
questionnaires  to  the  respondents,  the 
China  Chamber  of  Commerce  of 
Importers  and  Exporters  of  Foodstu&. 
Native  Produce  and  Animal  By-Products 
("CJjina  Chamber"),  and  the  PRC 
Ministry  of  Foreign  Trade  and  Economic 
Cooperation  ("MOFTEC")  on  Aiigust  7 
and  10, 1998.  We  received  responses  to 
these  questionnaires  from  the 
respondents  and  the  China  Chamber  on 
August  21. 1998,  and  from  MOFTEC  on 
reptember  2. 1998. 

m  August  and  September  1998,  we 
conducted  verifications  of  the 
rcupcndents'  questionnaire  responses, 
iticluding  information  provided  by  the 
producers  who  supplied  the  subject 
merchandise  during  the  POI — Dongya 
Food  Company  Ltd.  ("Dongya"), 
Longhai  Cannery  Inc.  ("Longhai"),  Mei 
Wei  Foods  Industrial  Co.  Ltd.  ("Mei 
Wei"),  Fujian  Province  Putian  Cannery 
("Putian  Caimery"),  Fujian  Zhaoan 
Canned  Food  Factory  ("Zhaoan");  and 
Fujian  Zishan  Group  Co.,  Ltd. 
("Zishan") — as  well  as  Zhaoan 's 
affiliated  can  producer  Zhangzhou 
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Ruida  Can  Making  Co.,  Ltd. 
("Zhangzhou  Ruida").  We  issued 
reports  on  our  findings  of  these 
verifications  during  September  and 
October  1998. 

The  respondents  submitted  additional 
surrogate  value  data  on  October  1, 1998, 
and  petitioners'  responded  to  this 
submission  on  October  13, 1998. 

The  petitioners,  respondents.  Hop 
Chong,  and  importer  Liberty  Gold  Fruit 
Co.  hic.  ("Liberty  Gold")  submitted  case 
hrieb  on  October  23, 1998,  and  rebuttal 
briefs  on  October  30, 1998.  We  held  a 
public  hearing  on  November  4, 1998. 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
products  covered  are  certain  preserved 
mushrooms  whether  imported  whole, 
shced,  diced,  or  as  stems  and  pieces. 
The  preserved  mushrooms  covered 
under  this  investigation  are  the  species 
Agaricus  bisporus  and  Agaricus 
bitorquis.  "Preserved  mushrooms"  refer 
to  mushrooms  that  have  been  prepared 
or  preserved  by  cleaning,  blanching,  and 
sometimes  sUcing  or  cutting.  These 
mushrooms  are  then  packed  and  heated 
in  containers  including  but  not  limited 
to  cans  or  glass  jars  in  a  suitable  hquid 
medium,  including  but  not  limited  to 
water,  brine,  butter  or  butter  sauce. 
Preserved  mushrooms  may  be  imported 
whole,  shced,  diced,  or  as  stems  and 
pieces,  hicluded  within  the  scope  of  the 
investigation  are  "brined"  mushrooms, 
which  are  presalted  and  packed  in  a 
heavy  salt  solution  to  provisionally 
preserve  them  for  further  processing. 

Excluded  fi'om  the  scope  of  this 
investigation  are  the  following:  (1)  all 
other  species  of  mushroom,  including 
straw  mushrooms;  (2)  all  fresh  and 
chilled  miishrooms,  including 
"refrigerated"  or  "quick  blandied 
mushrooms";  (3)  dried  mushrooms;  (4) 
frozen  mushrooms;  and  (5)  "marinated," 
"acidified"  or  "pickled"  mushrooms, 
which  are  prepared  or  preserved  by 
means  of  vinegar  or  acetic  add,  but  may 
contain  oil  or  other  additives. 

llie  merchandise  subject  to  this 
investigation  is  classifiable  imder 
subheadings  2003.10.0027, 
2003.10.0031,  2003.10.0037, 
2003.10.0043,  2003.10.0047, 
2003.10.0053,  and  0711.90.4000  of  tiie 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTS").  AlUiough  the 
HTS  subheadings  are  provided  for 
convenience  and  Customs  purposes,  the 
Department's  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 

Period  of  Investigation 

The  period  of  this  investigation 
("POI")  comprises  each  exporter's  two 


most  recent  fiscal  quarters  prior  to  the 
filing  of  the  petition.  For  all  exporters, 
this  period  was  July  1  through 
December  31, 1997. 

Nonmarket  Economy  Country 

The  Department  has  treated  the  PRC 
as  a  nonmarket  economy  ("NME") 
coimtry  in  all  past  antidumping 
investigations  (see,  e.g..  Final- 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Silicon  Carbide  from  the 
People's  Republic  of  China,  59  FR 
22585,  May  2, 1994)  ("Silicon  Carbide") 
and  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Furfuryl  Alcohol  from 
the  People's  Republic  of  China,  60  FR 
22545,  May  8, 1995)  ("Furfuryl 
Alcohol")).  As  discussed  in  the 
preliminary  determination,  the 
respondents  claimed  that  economic 
changes  in  the  PRC  warrant  revocation 
of  PRC's  NME  status.  We  determined 
that  the  information  proffered  by  the 
respondents  provided  insufficient 
support  for  their  claim  for  market 
economy  status  and  did  not  address  a 
number  of  important  factors  for 
determining  market  economy  status  (see 
Memorandum  fit>m  the  Team  to  Lou 
Apple,  dated  July  27, 1998).  No  further 
iniormation  has  been  provided  for  the 
record  since  the  preliminary 
determination,  llierefore,  in  accordance 
with  section  771(18)(C)  of  the  Act,  we 
have  continued  to  treat  the  PRC  as  an 
NME  in  this  investigation. 

Market  Oriented  Industry  Claim 

Shortly  before  the  preliminary 
determination,  the  respondents  claimed 
that  their  material  inputs  were  acquired 
at  market  prices  and  that,  accordingly, 
the  Department  should  determine  tiiat 
the  PRC  mushroom  industry  is  a  market- 
oriented  industry  ("MOI")  and  should 
rely  on  the  actual  PRC  prices  for  valuing 
these  inputs.  We  did  not  have  siiffident 
time  to  analyze  this  claim  for  the 
preliminary  determination.  Subsequent 
to  the  preliminary  determination,  we 
obtained  additional  information  from 
the  respondents,  China  Chamber,  and 
MOFTEC,  and  conducted  verifications 
that  included  examination  of  the 
respondents'  claims.  Based  on  our 
analysis,  as  discussed  in  detail  below  in 
Comment  1  of  the  "Interested  Party 
Comments"  section  of  this  notice,  we 
have  determined  that  the  respondents 
have  failed  to  estabUsh  that  die 
preserved  mushrooms  industry  is  a 
MOL  Therefore,  we  have  continued  to 
calculate  normal  value  using  the  factors 
of  production  methodology,  in 
accordance  with  section  773(c)  of  the 
Act. 


Separate  Rates 

Each  respondent  exporter  has 
requested  a  separate  company-spedfic 
rate.  China  Processed  is  wholly  owned 
by  China  National  Cereals,  Oils,  & 
Foodstuffs  Import  &  Export  Corp., 
which  in  turn  is  owned  by  "the  whole 
people."  Its  affiUated  exporter  Xiamen 
Jiahua  is  a  domestic  joint  venture 
between  China  National  Cereals.  Oils  & 
Foodstiiffs  Corp.  and  Xiamen  Spedal 
Economic  Trade  Group  Cereals,  Oils,  & 
Foodstuffs  Import  &  Export  Company. 
Both  of  these  companies  are  also  owned 
by  "the  whole  people."  Shenzhen  Cofry 
is  a  limited  Uability  company  owned  by 
the  China  Ocean  HeUcopter  Company 
and  the  Anhui  Cereals,  Oils,  & 
Foodstuffis  Import  &  Export  (koup, 
which,  in  turn,  are  both  owned  by  "the 
whole  people."  Tak  Fat  is  a  Hong  Kong 
trading  company  which  is  wholly- 
owned  by  Hong  Kong  entities;  therefore, 
we  determined  that  no  separate  rates 
analysis  is  required  for  this  exporter. 

As  stated  in  Silicon  Carbide  and 
Furfuryl  Alcohol,  ownership  of  the 
company  by  "all  the  people"  does  not 
require  the  application  of  a  single  rate. 
Accordingly,  the  above-mentioned 
companies  named  as  mandatory 
respondents  as  well  as  the  companies 
who  submitted  a  Section  A  response  are 
eligible  for  consideration  of  a  separate 
rate. 

The  Department's  separate  rate  test  is 
not  concerned,  in  general,  with 
macroeconomic/border-type  controls, 
e.g.,  export  Ucenses  and  quotas  and 
minimum  export  prices,  particularly  if 
these  controls  are  imposed  to  prevent 
dumping.  The  test  focuses,  rather,  on 
controls  over  the  investment,  pridng, 
and  output  decision-making  process  at 
the  individual  firm  level.  See  Certain 
Cut-to-Length  Carbon  Ste^l  Plate  from 
Ukraine:  Final  Determination  of  Sales  at 
Less  than  Fair  Value.  62  FR  61754. 
61757.  November  19. 1997;  Tapered 
Roller  Bearings  and  Parts  Thereof, 
Finished  and  Unfinished,  from  the 
People 's  Republic  of  China:  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  62  FR  61276. 
61279,  November  17. 1997;  and  Honey 
from  the  People's  Republic  of  China: 
Preliminary  Determination  of  Sales  at 
Less  than  Fair  Value,  60  FR  14725. 
14726.  March  20. 1995  ("Honey"). 

To  estabUsh  whether  a  firm  is 
sufficiently  independent  frt>m 
government  control  to  be  entitled  to  a 
separate  rate,  the  Department  analyzes 
each  exporting  entity  under  a  test 
arising  out  of  the  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Sparklers 
from  the  People's  Republic  of  China,  56 
FR  20588,  May  6. 1991,  and  amplified 


in  Silicon  Carbide.  Under  the  separate 
rates  criteria,  the  Department  assigns 
separate  rates  in  N^i  cases  only  if 
respondents  can  demonstrate  the 
absence  of  both  de  jure  and  de  facto 
governmental  control  over  export 
activities. 

1.  Absence  ofDe  Jure  Control 

The  respondents  have  placed  on  the 
record  a  number  of  dociunents  to 
demonstrate  absence  of  de  jure  control, 
including  the  "Foreign  Trade  Law  of  the 
People's  Republic  of  China"  and  the 
"Law  of  the  People's  RepubUc  of  China 
on  Industrial  Enterprises  Owned  By  the 
Whole  People." 

In  prior  cases,  the  Department  has 
analyzed  these  laws  and  found  that  they 
establish  an  absence  of  de  jure  control. 
(See,  e.g..  Notice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Certain  Partial-Extension  Steel  Drawer 
Slides  with  Rollers  from  the  People's 
Republic  of  China,  60  FR  54472, 
October  24, 1995);  see  also  Furfuryl 
Alcohol.)  We  have  no  new  information 
in  this  proceeding  which  would  cause 
us  to  reconsider  this  determination. 

As  discussed  in  the  preliminary 
determination,  exports  of  mushrooms 
are  also  affected  by  quota  allocations 
imder  a  December  17, 1997,  Notice 
Regarding  Printing  and  Distributing 
"List  of  Commodities  Subject  Export 
License  Administration  and  Issuance  of 
Licenses  at  Different  Levels"  and 
Relevant  Issues  issued  by  MOFTEC 
{"Notice").  We  noted  that,  in  past  cases, 
the  Department  has  determined  that 
there  is  an  absence  of  govenunent 
control  over  export  pricing  and 
marketing  decisions  of  firms  even 
though  there  may  be  some  government 
involvement  with  respect  to  the  export 
of  products  subject  to  investigation.  5ee 
Honey  at  14727.  In  this  investigation, 
the  involvement  of  the  PRC  government 
under  this  law  is  negligible  with  regard 
to  a  determination  of  separate  rates. 
Accordingly,  we  determined  that, 
within  the  preserved  mushroom 
industry,  there  is  an  absence  of  de  jure 
government  control  over  exporting 
pricing  and  marketing  decisions  of 
firms. 

2.  Absence  ofDe  Facto  Control 

As  stated  in  previous  cases,  there  is 
some  evidence  that  certain  enactments 
of  the  PRC  central  government  have  not 
been  implemented  uniformly  among 
different  sectors  and/or  jiuisdictions  in 
the  PRC.  See  Silicon  Carbide  and 
Furfuryl  Alcohol.  Therefore,  the 
Department  has  determined  that  an 
analysis  of  de  facto  control  is  critical  in 
determining  whether  respondents  are, 
in  fact,  subject  to  a  degree  of 


governmental  control  which  would 
preclude  the  Department  firom  assigning 
separate  rates. 

During  verification,  our  examination 
of  correspondence  and  sales 
documentation  revealed  no  evidence 
that  any  of  the  respondent  exporters' 
export  prices  are  set,  or  subject  to 
approval,  by  any  governmental 
authority,  other  than  the  export  quota 
system  identified  above.  That  these 
exporters  have  the  authority  to  negotiate 
and  sign  contracts  and  other  agreements 
independent  of  any  government 
authority  was  evident  bom  our 
examination  of  correspondence  and 
written  agreements  and  contracts. 
Finally,  we  have  determined  that  the 
responding  exporters  have  autonomy 
fit)m  the  central  govenunent  in  making 
decisions  regarding  the  appointment  of 
management.  We  also  noted  that  the 
responding  exporters  retained  proceeds 
from  their  export  sales  and  made 
independent  decisions  regarding 
disposition  of  profits  and  financing  of 
losses,  based  on  our  examination  of 
financial  records  and  purchase  invoices 
(see,  e.g.,  China  Processed  October  16, 
1998.  verification  report  at  pages  3-4). 

Consequently,  we  determine  that  the 
respondent  exporters  in  this 
investigation  have  met  the  criteria  for 
the  application  of  separate  rates. 

Margins  for  Exporters  Whose  Responses 
Were  Not  Analyzed 

As  discussed  in  the  preliminary 
determination,  for  the  responding 
companies  that  provided  all  the 
questionnaire  responses  requested  of . 
them  and  otherwise  fully  cooperated 
with  the  Department's  investigation,  but 
ncmetheless,  were  not  fully  analyzed  by 
the  Department  due  to  limited 
resources,  we  are  assigning  the 
weighted-average  of  the  rates  of  the 
three  fully  analyzed  exporting 
companies,  or  a  non-adverse  facts 
available  rate.  Companies  receiving  this 
rate  are  identified  by  name  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

PRC-WideRate 

As  stated  in  the  preliminary 
determination,  U.S.  import  statistics 
indicate  that  the  total  quantity  and 
value  of  U.S.  imports  of  mushrooms 
fit)m  the  PRC  is  greater  than  the  total 
quantity  and  value  of  mushrooms 
reported  by  all  PRC  exporters  that 
submitted  responses  in  this 
investigation.  Given  this  discrepancy,  it 
appeara  that  not  all  exporters  of  PRC 
mushrooms  responded  to  our 
questionnaire.  Accordingly,  we  are 
applying  a  single  antidimiping  deposit 
rate— the  PRC-wide  rate — to  all 


exporters  in  the  PRC,  other  than  those 
specifically  identified  below  under  the 
"Continuation  of  Suspension  of 
Liquidation"  section  of  this  notice, 
based  on  our  presiunption  thai  the 
export  activities  of  the  companies  that 
failed  to  respond  to  the  Department's 
questionnaire  are  omtrolled  by  the  PRC 
government  [see,  e.g..  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Bicycles  from  the  People's 
Republic  of  China,  61  FR  19026,  April 
30, 1996)  ("Bicycles"). 

As  explained  in  the  preliminary 
determination,  this  PRC-mde 
antidumping  rate  is  based  on  adverse 
facts  available,  in  accordance  with 
Section  776  of  the  Act.  As  adverse  facts 
available,  we  are  assigning  the  highest 
mai^gin  in  the  petition,  198.63  percent, 
because  the  margins  in  the  petition  (as 
recalculated  by  the  Department  at 
initiation)  were  higher  than  any  of  the 
calculated  margins. 

Section  776(c)  of  the  Act  provides  that 
where  the  Department  selects  from 
among  the  facts  otherwise  available  and 
reUes  on  "secondary  information,"  such 
as  the  petition,  the  Department  shall,  to 
the  extent  practicable,  corroborate  that 
information  &t}m  independent  sources 
reasonably  at  the  Department's  disposal. 
The  Statement  of  Administrative  Action 
accompanying  the  URAA.  H.R.  Doc.  No. 
316, 103d  Cong.,  2d  Sess.  (1994) 
(hereinafter,  the  "SAA"),  states  that 
"corroborate"  means  to  determine  that 
the  information  used  has  probative 
value.  See  SAA  at  870.  As  discussed  in 
the  preliminary  determination  at  41798, 
we  determined  that  the  calculations  set 
forth  in  the  petition  have  probative 
value. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  the 
subject  merchandise  by  China 
Processed/Xiamen  Jiahua,  Tak  Fat,  and 
Shenzhen  Cofiy  to  the  United  States 
were  made  at  LTFV,  we  compared  the 
export  price  ("EP")  to  the  normal  value 
("NV"),  as  described  in  the  "Export 
Price"  and  "Normal  Value"  sections  of 
this  notice,  below.  In  accordance  with 
section  777A(d)(l)(A)(i)  of  the  Act.  we 
compared  POI-wide  weighted-average 
EPs  to  weighted-average  NVs. 

Export  Price 

China  Processed/Xiamen  Jiahua 

We  used  EP  methodology  in 
accordance  with  section  772(a)  of  the 
Act.  because  the  subject  merchandise 
was  sold  directly  to  imaffiUated 
customera  in  the  United  States  prior  to 
importation  and  consti  acted  export 
price  ("CEP")  methodology  was  not 
otherwise  indicated.  We  calculated  EP 
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based  on  the  same  methodology  applied 
in  the  preliminary  determination,  with 
the  following  exceptions: 

•  We  made  corrections  to  the 
reported  billing  adjustments  on  certain 
China  I*rocessed  sales,  as  identified  in 
the  September  18, 1998,  pre-verification 
submission. 

•  We  corrected  the  starting  price  for 
certain  sales  made  by  Xiamen  Jiahua  to 
reflect  the  price  from  its  affiliated 
trading  company  to  imaffiliated 
customers,  as  identified  in  the 
September  14, 1998,  submission  {see 
Comment  15). 

Tak  Fat 

We  used  EP  methodology  in 
accordance  with  section  772(a)  of  the 
Act  because  the  subject  merchandise 
was  sold  directly  to  unaffiUated 
customers  in  the  United  States  prior  to 
importation  and  CEP  methodology  was 
not  otherwise  indicated.  We  calculated 
EP  based  on  the  same  methodology 
applied  in  the  preliminary 
determination,  with  the  following 
exception: 

•  We  included  certain  sales  in  our 
calculations  that  were  excluded  in  the 
preliminary  determination  because  they 
appeared  to  have  been  made  by  another 
exporter.  We  determined  at  verification 
that,  in  fact,  these  sales  were  made  by 
Tak  Fat. 

Shenzhen  Cofry 

We  used  EP  methodology  in 
accordance  with  section  772(a)  of  the 
Act,  because  the  subject  merchandise 
was  sold  directly  to  luiaffiUated 
customers  in  the  United  States  prior  to 
importation  and  CEP  methodology  was 
not  otherwise  indicated.  We  calculated 
EP  based  on  the  same  methodology 
appUed  in  the  preliminary 
determination,  with  the  following 
exceptions: 

•  We  recalculated  the  international 
freight  expenses  paid  to  a  market- 
economy  supplier  based  on  our 
verification  findings. 

•  We  made  revisions  to  the  reported 
billing  adjustment  amounts  based  on 
our  verification  findings. 

•  As  Shenzhen  Cofry's  supplier, 
Zhaoan,  used  its  own  trucks  to  transport 
the  finished  merchandise  to  port, 
according  to  our  verification  findings, 
we  made  no  deduction  for  foreign 
inland  freight. 

Normal  Value 

A.  Surrogate  Country 

Section  773(c)(4)  of  the  Act  requires 
the  Department  to  value  the  NME 
producer's  factors  of  production,  to  the 
extent  possible,  in  one  or  more  market 


economy  countries  that:  (1)  Are  at  a 
level  of  economic  development 
comparable  to  that  of  the  NME,  and  (2) 
are  significant  producers  of  comparable 
merchandise.  The  Department  has 
determined  that  India,  Pakistan,  Sri 
Lanka,  Egypt,  and  hidonesia  are 
countries  comparable  to  the  PRC  in 
terms  of  overall  economic  development 
(see  Memorandimi  on  Nonmarket 
Economy  Status  and  Surrogate  Country 
Selection  from  Jeff  May,  Director,  Office 
of  Policy,  to  Louis  Apple,  Office 
Director,  AD/CVD  Enforcement  Group 
II,  Office  5.  dated  February  23, 1998). 
According  to  the  available  information 
on  the  record  and  as  stated  in  our 
preliminary  determination,  we  have 
determined  that  both  India  and 
Indonesia  meet  both  statutory 
requirements  for  an  appropriate 
surrogate  country  for  the  PRC.  In  the 
final  determination,  we  have  continued 
to  rely  on  India  as  the  siirrogate  country, 
based  on  the  quality  and 
contemporaneity  of  the  currently 
available  data.  Accordingly,  we  have 
calculated  NV  using  Indian  surrogate 
values  for  the  PRC  producers'  factors  of 
production,  except  in  those  instances 
where  an  input  was  sourced  from  a 
market  economy  and  paid  for  in  a 
market  economy  currency,  such  as  glass 
jars  consumed  by  Longhai  and  labels 
consumed  by  Mei  Wei.  We  have 
obtained  and  relied  upon  publicly 
available  information  ("PAI")  wherever 
possible. 

The  selection  of  the  surrogate  values 
applied  in  this  determination  was  based 
on  the  quality,  specificity,  emd 
contemporaneity  of  the  data.  As 
appropriate,  we  adjusted  input  prices  to 
make  them  delivered  prices.  For  those 
values  not  contemporaneous  with  the 
POI  and  quoted  in  a  foreign  cmrency, 
we  adjusted  for  inflation  using 
wholesale  price  indices  published  in  the 
International  Monetary  Fimd's 
International  Financial  Statistics.  For  a 
complete  analysis  of  surrogate  values, 
see  the  Final  Determination  Valuation 
Memorandiun  from  the  Team  to  the  File 
("Valuation  Memorandum"),  dated 
December  18, 1998.  In  addition,  the 
selection  of  many  of  these  siurogate 
values  is  discussed  below  in  the 
"Interested  Party  Comments"  section. 

B.  Factors  of  Production 

In  accordance  with  section  773(c)  of 
the  Act,  we  calculated  NV  based  on 
factors  of  production  reported  by  the 
companies  in  the  PRC  which  produced 
mushrooms  for  the  exporters  which  sold 
mushrooms  to  the  United  States  during 
the  POI.  As  in  the  preliminary 
determination,  we  calculated  NV  based 


on  the  factors  of  production  reported  by 
the  respondents. 

To  calculate  NV,  the  verified  per-unit 
factor  quantities,  adjusted  where 
appropriate,  were  first  multiplied  by  the 
surrogate  values;  the  resulting  products 
were  then  siunmed.  We  then  added 
amoimts  for  overhead,  selling,  general, 
and  administrative  expenses  (including 
interest)  ("SG&A"),  and  profit,  and 
packing  expenses  incidental  to  placing 
the  merchandise  in  packed  condition 
and  ready  for  shipment  to  the  United 
States.  We  calculated  NV  based  on  the 
same  methodology  used  in  the 
preliminary  determination  with  the 
following  exceptions: 

For  all  respondents:  we  did  not  value 
separately  the  reported  factors  for  salt, 
ascorbic  acid,  vitamin  C,  chlorine,  and 
monosodium  glutamate  because  the 
surrogate  value  for  factory  overhead 
includes  these  factors  and  we  were  not 
able  to  separate  these  factors  from  the 
factory  overhead  percentage  [see 
Comment  5).  We  have  also  reclassified 
labels  from  a  direct  material  expense  to 
a  packing  expense  (see  Comment  14). 

China  Processed/Xiamen  Jiahua 

•  We  used  corrected  factor  data 
reported  by  Zishan  in  its  September  18. 
1998,  submission  and  resubmitted  on 
November  20, 1998. 

•  We  appUed  revised  packing  factors 
for  Longhai  and  Zishan,  as  reported  in 
the  September  18, 1998,  submission. 

•  We  applied  revised  supplier 
distances  for  certain  Longhai  inputs,  as 
reported  in  the  September  18, 1998, 
submission. 

•  For  Dongya,  Longhai,  and  Zishan, 
we  corrected  consiunption  factor  data 
for  various  inputs,  as  identified  in  each 
company's  verification  report.  However, 
we  did  not  use  all  of  the  corrected  data 
in  our  calculationsbecause  some  of  the 
consimiption  factors  are  not  classified  as 
part  of  factory  overhead  (see  Comment 
5). 

Shenzhen  Cofry 

•  For  Zhaoan.  we  made  revisions  to 
the  reported  electricity,  packing 
material,  and  packing  labor 
consumption  factors  based  on  our 
verification  findings. 

•  Because  Zhaoan  used  its  own  trucks 
to  transport  cartons  and  labels  from  the 
suppliers  to  the  fiactory,  according  to  our 
verification  findings,  we  did  not  add  an 
input  freight  value  for  these  factors. 

TakFat 

•  We  valued  paper  labels  consumed 
by  Mei  Wei  based  on  the  market 
economy  price  paid  for  this  market 
economy-sourced  input  by  the  affiliated 
exporter  Tak  Fat. 
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•  We  revised  several  of  the  packing 
material  weights  used  in  our  valuation 
calculations  based  on  measurements 
taken  at  the  Mei  Wei  verification. 

C.  Surrogate  Values 

We  valued  fresh  mushrooms  using  the 
average  of  (a)  the  unit  value  for  fresh 
mushroom  purchases  derived  bom  the 
1996-1997  annual  report  frtim  an  Indian 
preserved  mushroom  producer,  and  (b) 
a  published  September  1996  wholesale 
price  quote  for  fresh  mushrooms  (see 
Comment  3  and  the  Valuation 
Memorandum).  We  were  unable  to 
identify  an  appropriate  surrogate  value 
for  brined  (provisionally  preserved) 
mushrooms;  thus,  as  in  the  preliminary 
determination,  we  used  the  fresh 
mushroom  value  to  value  brined 
mushroom  consumption  but  adjusted 
the  reported  brined  mushroom 
consumption  factor  to  an  amoimt 
equivalent  to  a  fr^sh  mushroom 
consumption  factor  using  an  indiistry 
standard  ratio  (see  Comment  4).  For  tin 
cans  and  lids,  we  used  values  derived 
&t>m  the  average  unit  price  paid  by  an 
Indian  preserved  mushrooms  producer, 
Agro  Dutch  Foods  (India)  ("Agro 
Dutch")  (see  Comment  6).  For  glass  jars, 
and  labels,  we  used  Indian  import 
values  &t>m  Monthly  Statistics  of  the 
Foreign  Trade  of  India  ("Monthly 
Statistics"). 

For  Longhai,  which  resold  scrap  can 
material,  we  made  a  deduction  to  the 
surrogate  cost  of  production  using  an 
average  imit  value  for  tin  waste  and 
scrap  derived  from  1997  U.S.  import 
statistics.  As  in  the  preliminary 
determination,  use  of  this  U.S.  value 
was  necessary  becaiise  we  were  unable 
to  identify  an  appropriate  surrogate 
value  from  a  surrogate  country.  As  in 
the  preliminary  determination,  we  have 
not  made  a  deduction  for  scrap 
mushrooms  not  consiuned  in  the 
canning/jarring  process  because  no 
party  has  proffered  an  appropriate 
siuTogate  value  and  this  factor  does  not 
appear  to  have  a  significant  impact  on 
the  calculation  of  NV. 

We  valued  labor  based  on  a 
regression-based  wage  rate,  in 
accordance  with  19  CFR  351.408(c)(3). 

As  in  the  preliminary  determination, 
we  valued  electricity  using  the  1996 
electricity  rates  reported  in  an  article 
"All  Charged  Up  Over  the  Cost  of  Power 
in  India"  publi^ed  in  Business  World 
in  August  1996.  We  based  the  value  of 
coal  on  the  import  values  from  the 
Monthly  Statistics.  We  revised  the 
valuation  of  diesel  fiiel  to  rely  on  the 
average  of  the  prices  reported  in  a 
December  1997  issue  of  Economic 
Times  of  India  (see  Comment  9  and  the 
Valuation  Memorandmn). 


We  based  our  calculation  of  factory 
overhead  (which  includes  several 
materials  valued  separately  in  the 
preliminary  determination),  SG&A 
expenses,  and  profit  on  data  contained 
in  the  financial  reports  of  Agro  Dutch 
(see  Comment  5). 

As  in  the  preliminary  determination, 
we  valued  truck  freight  rates  using  a 
1994  rate  from  The  Times  of  India.  As 
we  were  unable  to  identify  a  surrogate    • 
value  for  inland  water  transportation, 
we  valued  boat  and  barge  transportation 
using  the  surrogate  value  for  truck 
freigbt.  With  regard  to  fail  freight,  we 
based  our  calculation  on  information 
from  the  Indian  Railway  Conference 
Association. 

The  CAFC's  decision  in  Sigma  0>rp. 
V.  United  States.  117  F.  3d  1401  (CAFC 
1997)  requires  that  we  revise  our 
calculation  of  source-to-factory 
surrogate  freight  for  those  material 
inputs  that  are  based  on  OF  import 
values  in  the  surrogate  coimtry. 
Therefore,  we  have  added  to  QF 
siuTOgate  values  from  India  a  surrogate 
freight  cost  using  the  shorter  of  the 
reported  distances  from  either  the 
closest  PRC  port  to  the  factory,  or  from 
the  domestic  suppUer  to  the  factory  on 
an  import-specific  basis. 

For  the  following  reported  packing 
materials:  glue,  tape,  labels,  corrugated 
paper,  wooden  pallets,  and  shrink  wrap, 
we  used  import  values  from  the  Monthly 
Statistics.  While  we  used  the  same 
source  for  the  surrogate  value  for  glue, 
we  used  a  different  import  category  than 
that  used  for  the  preliminary 
determination  (see  Comment  8). 

In  addition,  we  have  corrected  the 
POI  average  exchange  rate  used  to 
convert  all  siurogate  values  in  Indian 
rupees  to  U.S.  dollars  because  in  the 
preliminary  determination  we 
inadvertently  used  the  International 
Monetary  Fund's  Si>ecial  Drawing 
Rights  rate  rather  than  a  U.S.  dollar  rate. 
For  the  final  determination,  we  have 
used  the  POI  average  of  the  Federal 
Reserve  exchange  rates  for  India.  The 
use  of  the  POI  average  rate  for 
conversion  of  the  stirrogate  values, 
rather  than  the  rate  on  the  date  of  sale 
under  section  773A(a)  of  the  Act,  is  in 
accordance  with  our  poUcy  and 
practice,  as  discussed  in  Final  Results  of 
Antidumping  Duty  Administrative 
Review  and  New  Shipper  Review  and 
Determination  not  to  Revoke  Order  in 
Part:  Tapered  Roller  Bearings  and  Parts 
Thereof,  Finished  and  Unfinished,  from 
the  People's  Republic  of  China,  63  FR 
63842,  63854,  November  17, 1998. 

Critical  Circumstances 

We  have  determined  that  critical 
dmunstances  exist  for  one  of  the 


mandatory  respondents,  Tak  Fat,  and 
the  non-responding  exporters.  With 
regard  to  the  other  two  mandatory 
respondents,  Shenzhen  Cofiy  and 
Xiamen  Jiahua,  we  have  determined  that 
critical  circumstances  do  not  exist  based 
on  our  analysis  of  updated  shipment 
data.  Furthermore,  we  have  reversed  our 
preliminary  critical  circumstances 
finding  with  regard  to  the  companies 
who  submitted  responses  but  whose 
responses  were  not  analyzed  due  to  the 
Department's  own  administrative 
constraints.  In  accordance  with  Fjna7 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Brake  Drums  and  Brake 
Rotors  from  the  People's  Republic  of 
China,  62  FR  9160,  February  28, 1997 
("Brake  Drums  and  Brake  Rotors"),  and 
Notice  of  Preliminary  Critical 
Circumstances  Determination:  Honey 
from  the  People's  Republic  of  China,  60 
FR  29824.  June  6, 1995  ("/fo/iey  Critical 
Circiunstanoes"),  we  do  not  find  critical 
circumstances  for  these  non-mandatory 
respondents.  For  additional  discussion, 
see  Comment  2.  below. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  verified  the  information 
submitted  by  respondents  for  use  in  our 
final  determination.  We  used  standard 
verification  procedures,  including 
examination  of  relevant  accounting  and 
production  records,  and  original  source 
docimients  provided  by  respondents. 

Interested  Party  Comments 

A.  General  Issues 

Comment  1:  Preserved  Mushrooms  as 
a  Maiket-Oriented  Industry 

The  petitioners  contend  that  the 
Department  should  reject  the 
respondents'  claim  that  the  preserved 
mushrooms  industry  should  be  treated 
as  a  MOI  and  thus  the  normal  value 
should  be  based  on  constructed  value 
iising  the  producers'  costs  for  the 
inputs,  because  the  PRC  industry  has 
failed  to  participate  suffidenUy  in  the 
investigation  for  the  Department  to 
determine  whether  a  MOI  exists.  The 
petitioners  assert  that  much  of  the  PRC 
industry  has  not  responded  to  the 
Department's  questionnaires,  given  that 
only  13  exporters  responded  out  of  the 
tot^  of  62  companies  to  whom  the 
Department  issued  a  questionnaire.  As 
Department  practice  requires  a  response 
from  all  producers,  the  petitioners  assert 
that  this  deficiency  is  a  fatal  flaw  in  the 
respondents'  claim.  According  to  the 
petitioners,  to  base  the  MOI 
determiiution  solely  on  the  basis  of  the 
information  provided  by  the  PRC 
entities  that  chose  to  respond,  as  the 
petitioners  suggest  that  the  respondents 
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are  contending,  would  change  the  MOI 
analysis  in  such  a  way  as  to  obviate  the 
usefulness  and  vahdity  of  the  test, 
which  rightly  requires  analysis  of  the 
entire  industry  in  question. 

In  addition,  the  petitioners  contend 
that  the  respondents  fail  to  meet  any  of 
the  MOI  criteria.  As  stated  in  the 
Amendment  to  Final  Determination  of 
Sales  at  Less  than  Fair  Value  and 
Amendment  to  Antidumping  Duty 
Order:  Chrome-Plated  Lug  Nuts  from  the 
People's  Republic  of  China.  57  FR 
15054,  April  24, 1992  ("Lug  Nuts"),  an 
affirmative  MOI  finding  requires  (1)  no 
state  controls  over  pricing  or 
production;  (2)  an  industry 
characterized  by  private  or  collective 
ownership;  and  (3)  market-determined 
prices  for  virtually  all  inputs.  The 
petitioners'  argiunents  against  the 
respondents'  MOI  claim  address  all 
three  criteria  as  follows: 

Pricing 

•  The  PRC  government  is  involved  in 
the  industry  by  maintaining  and 
enforcing,  through  the  China  Chamber, 
a  minimuqi  price  floor  that  requires 
companies  to  follow  the  controlled 
prices. 

•  The  PRC  government  is  also 
involved  through  the  imposition  and 
enforcement  of  an  export  quota,  which 
affects  production  quantities  since  the 
industry  is  primarily  export-oriented. 

Ownership 

•  The  Department  must  determine 
that  the  industry  is  not  characterized  by 
private  or  collef:tive  ownership  because 
many  producers  did  not  respond  to  the 
Department's  questionnaire  and  thus  are 
presumed  to  be  state-controlled. 

•  The  limited  ownership  data 
provided  by  respondents  relies  on 
information  collected  specifically  for 
this  proceeding  and  support 
documentation  selected  by  the 
respondents.  This  information 
constitutes  an  inadequate  and  biased 
sampling  firom  which  to  determine  that 
the  entire  preserved  mushroom  industry 
is  characterized  by  private  or  collective 
ownership. 

Market  Prices  for  Inputs 

•  The  respondents'  support  for  the 
claim  that  market-determined  prices  are 
paid  is  inadequate  because  it  lacks 
objective  corroboration  or  is  too  narrow 
in  scope  to  be  considered  as  generally 
acceptable  throughout  the  PRC. 

•  Prices  for  salt,  electricity,  vitamin 
C,  citric  add.  and  paper  are  not  market- 
determined  because  they  are  either 
subject  to  price  controls  or  are 
controlled  by  state-owned  enterprises. 


•  The  respondents  have  failed  to 
establish  that  prices  for  chemicals,  coal, 
labor,  real  estate,  and  capital  markets, 
which  were  found  not  to  be  market 
oriented  in  previous  cases,  are  market 
oriented. 

•  The  respondents  provided  no 
information  to  indicate  that  suppUers  to 
the  preserved  mushroom  industry  paid 
market-determined  prices  for  their 
inputs  (e.g.,  fertilizer  and  pesticides  for 
mushroom  growing),  in  accordance  with 
the  Department's  request  as  part  of  the 
fourth  administrative  review  of  Chrome- 
Plated  Lug  Nuts  from  the  PRC. 

The  respondents  hold  that  the 
information  they  have  suppUed  for  the 
record  of  this  investigation  to  support 
their  MOI  claim  for  the  preserved 
mushrooms  industry  provides  sufficient 
coverage  for  virtually  the  entire 
industry.  The  respondents  assert  that, 
because  the  exporters  who  responded  to 
the  Department's  questionnaire  accoimt 
for  89  percent  of  POI  exports  to  the 
United  States  and  the  mandatory 
respondents  cover  57  [>ercent.  this 
information  should  satisfy  the  "virtually 
entire  industry"  test.  Moreover,  the 
respondents  note  that  the  Department 
only  issued  the  MOI  questionnaire  to 
the  mandatory  respdndents.  the 
producers  who  suppUed  the 
merchandise  to  them,  the  China 
Chamber,  and  MOFTEC.  and  these 
entities  responded;  thus,  they  maintain 
that  they  cannot  be  faulted  for  not 
supplying  additional  information 
regarding  industry  coverage. 

With  regard  to  the  MOI  test,  the 
respondents  claim  that  they  meet  all 
three  criteria  of  this  test  and  point  to 
their  submissions  and  verification 
findings  to  support  their  position.  The 
respondents  make  the  following 
argiunents  to  demonstrate  that  the 
industry  is  a  MOI: 

Pricing 

•  The  PRC  government  is  not 
involved  in  setting  the  prices, 
production  quantities,  or  allocation  of 
preserved  mushrooms. 

•  "Floor  prices"  of  preserved 
mushrooms,  to  the  extent  they  exist, 
were  not  estabUshed  by  the  PRC 
government  but  by  the  exporters  to 
prevent  market  disruption  in  foreign 
markets;  and  notwithstanding  this  test, 
examination  of  the  actual  sales  prices 
shows  that  the  exporters  did  not  follow 
the  floor  prices  consistently,  and  there 
is  no  evidence  that  MOFTEC  enforced 
them. 

•  Quota  allocations  are  marketable 
and  can  be  exchanged  among  the  PRC 
exporters,  thus  lessening  any  trade 
distortions  and  further  demonstrating 
the  market  orientation  of  the  industry. 


Ownership 

•  There  is  no  state.ownership  in  the 
preserved  mushroom  production  or 
exporting  industries,  as  none  of  the  52 
canneries  is  currently  run  by  the  state 
and  the  exporters  are  all  either  privately 
owned  or  collectively  owned. 

•  The  Department  verified  the 
respondents  to  confirm  the  absence  of 
state  control  over  their  operations,  and 
reviewed  the  business  licenses  of  non- 
mandatory  respondents  and  producers, 
thus  estabUshing  that  there  is  no 
"substantial  state  ownership"  in  the 
PRC  preserved  mushrooms  industry. 

•  "rhe  Department  cannot  presume 
that  the  industry  is  state-owned  due  to 
the  failure  of  some  producers  to 
participate  in  the  investigation  because 
totaling  all  of  the  owner^p 
information  submitted  and  reviewed  at 
verification  provides  sufficient  coverage 
of  the  entire  preserved  mushroom 
industry. 

Market  Prices  for  Inputs 

•  The  respondents  have  placed 
substantial  evidence  on  the  record, 
verified  by  the  Department,  that  they 
pay  market-determined  prices. 

•  The  disparity  in  input  prices 
reported  by  the  respondents'  suppliers 
demonstrates  the  absence  of  government 
control  in  pricing,  except  for  salt  and 
electricity. 

•  Even  though  local  governments  can 
control  salt  and  electricity  prices,  these 
input  prices  also  vary  to  the  same  extent 
as  the  other  inputs  and,  at  any  rate, 
these  inputs  constitute  only  an 
insignificant  amoimt  of  the  total  inputs, 
by  value. 

•  The  respondent  exporters  and 
producers  rep>orted  and  the  Department 
verified  the  freedom  with  which  the 
producers  enter  and  use  capital  markets. 
and  buy  and  sell  machinery  and  land 
rights. 

•  The  petition's'  argument  that  the 
input  pricing  criterion  of  the  MOI  test 
requires  evidence  that  the  inputs  used 
to  create  the  inputs  to  the  subject 
merchandise  are  maricet  oriented  is  an 
expansion  of  the  existing  MOI  test.  If 
this  condition  is  included  as  part  of  the 
test,  no  industry  in  a  NME  country 
would  be  able  to  establish  MOI  status 
because  of  all  the  input  suppliers  the 
Department  would  be  forced  to 
investigate. 

DOC  Position: 

We  disagree  with  the  respondents  and 
have  not  found  the  preserved 
mushrooms  industry  in  the  PRC  to  be  a 
MOI. 

As  a  threshold  matter,  we  agree  with 
the  petitioners  that  the  respondents 
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have  not  provided  infonnation  for  the 
record  that  covers  virtually  all  of  the 
producers  of  the  industry.  As  the 
petitioners  note,  only  13  exporters 
responded  to  the  Department's 
questioimaire  and  provided  at  least 
some  infonnation  about  their  suppUers. 
The  respondents  provided  information 
that  there  are  at  least  52  producers  of 
the  subject  merchandise  in  the  PRC,  but 
there  is  no  information  on  the  record 
which  defines  how  large  the  imiverse  of 
preserved  mushrooms  producers  in  the 
PRC  is  with  any  specificity.  While  the 
respondents  claim  that  the  exporters 
who  responded  to  the  questionnaire 
account  for  89  percent  of  PRC  exports  to 
the  United  States,  there  is  no 
infonnation  on  the  record  to  identify 
what  percentage  of  preserved 
mushrooms  producers,  including  those 
who  do  not  export  to  the  United  States, 
is  covered  by  die  respondents'  data.  In 
addition,  the  import  data  on  the  record 
indicate  that  there  are  PRC  exporters 
which  did  not  respond  to  the 
questionnaire,  as  noted  in  the 
preliminary  determination  at  41798. 
Even  in  those  cases  where  the  niunber 
of  investigated  firms  is  limited  by  the 
Department,  a  MOI  allegation  must 
cover  all  (or  virtually  all)  of  the 
producers  in  the  industry  in  question 
(see  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Freshwater  Crawfish 
Tail  Meat  from  the  PRC,  62  FR  41347, 
41353,  August  1, 1997).  Thus,  the  record 
evidence  provides  only  a  partial  pictiue 
of  the  preserved  mushrooms  industry. 
Putting  aside  the  coverage  problem, 
the  record  does  not  support  a  finding 
that  the  preserved  mushrooms  industry 
has  met  all  three  prongs  of  the  MOI  test. 
As  noted  above,  three  conditions  must 
be  met  for  the  Department  to  determine 
that  a  MOI  exists:  (1)  no  state  controls 
over  pricing  or  production;  (2)  an 
industry  characterized  by  private  or 
collective  ownership;  and  (3)  market- 
determined  prices  for  virtually  all 
inputs.  The  limited  picture  available 
from  the  record  is  a  positive  one  from 
the  standpoint  of  the  first  prong  of  the 
MOI  test.  The  PRC  preserved  mushroom 
industry  appears  to  consist  of  a  large 
number  of  firms  of  varying  size  that  do 
not  appear  constrained  by  government 
pricing  or  output  mandates.  Ownership 
of  firms  in  the  industry  appears  diverse, 
consisting  of  state-owned  enterprises 
("SOEs"),  joint-ventures,  collectives, 
"privately  run"  enterprises,  and  stock 
companies  (of  unknown  type).  The  six 
producers  we  verified  appear 
unconstrained  by  government  pricing, 
production  mandates,  or  controls  that 
directly  interfere  with  their  business 
operations  or  efforts  to  make  a  profit. 


Notwithstanding  the  issue  of  PRC 
industry  coverage,  even  if  we  were  to 
assiune  that  sudb  operational 
independence  exists  for  the  industry  as 
a  whole,  so  that  the  first  prong  of  the 
MOI  test  were  met.  the  extent  of  private 
and  collective  ownership  in  the 
industry,  under  the  second  prong  of  the 
MOI  test,  is  unclear.  First,  while  the 
industry  is,  indeed,  characterized  by 
diverse  ownership  interests,  the  number 
of  private  enterprises  and  collectives  in 
the  industry,  and  the  share  of  total 
industry  production  capacity  they 
account  for.  is  quite  small.  By  contrast, 
the  largest  mushroom  cannery  in  the 
PRC  is  a  SOE.  i.e..  a  company  owned 
"by  all  the  people,"  accounting  for 
almost  7  percent  of  total  industry 
production  capacity  accoimted  for  by 
the  producers  identified  by  the 
respondents,  and  two  of  the  three  largest 
mushroom  canneries  are  SOEs. 
accounting  for  over  12  percent  of  this 
production  capacity.  The  eight  SOEs 
together  account  for  approximately  20 
percent  of  total  industry  production 
capacity  accoimted  for  by  the  identified 
producers  (see  Exhibit  6-A  of  the  China 
Chamber's  August  21, 1998, 
submission). 

Second,  the  vast  majority  of  firms  in 
the  industry  are  classified  as 
"shareholding"  enterprises. 
Shareholding  enterprises  in  the  PRC  are 
the  result  of  corporatization  and  other 
past  and  current  efforts  by  the 
government  to  "invigorate"  SOEs  and 
increase  their  productive  efficiency,  but 
in  the  absence  of  a  system  of  well- 
defined,  enforceable  private  property 
rights  (and  the  social  and  legal 
institutions  necessary  to  support  such  a 
system).  In  the  absence  of  such  rights 
and  the  necessary  supporting  legal  and 
social  institutions,  it  is  not  at  all  clear 
to  what  extent  effective  ownership  of 
these  "new"  (or  what  respondents  refer 
to  as  "former")  SOEs  has  changed  and 
how  it  has  changed.  See  Forging  Reform 
in  China:  The  Fate  of  State-Owned 
Industry,  Edward  S.  Steinfeld.  1998 
(relevant  pages  included  in  the  record  as 
part  of  a  December  18, 1998, 
memorandiun  to  the  file).  In  any  case, 
these  shareholding  enterprises  in  effect 
remain  SOEs;  only  their  labels  have 
changed. 

The  status  of  these  shareholding 
enterprises  imder  the  second  prong  of 
the  MOI  test  is  therefore  unclear.  Where 
shareholders  are  predominantly  private 
individuals,  private  enterprises, 
collectives,  or  foreign-invested 
enterprises,  the  shareholding  enterprise 
arguably  should  be  classified  as 
equivalent  to  a  private  enterprise  or 
collective  for  purposes  of  the  second 
prong  of  the  MOI  test.  However,  where 


the  shareholders  are  predominantly 
SOEs  (either  "new"  or  "old"),  the 
shareholding  enterprise  arguably  should 
remain  classified  as  an  SOE  for 
purposes  of  the  second  prong  of  the 
MOI  test. 

In  this  case,  the  evidence  on  the 
record  leaves  unclear  the  ownership 
status  of  the  large  number  of 
shareholding  enterprises  in  the  industry 
and  the  Department  therefore  cannot 
determine  that  the  second  prong  of  the 
MOI  test  has  been  met. 

With  respect  to  the  third  prong  of  the 
MOI  test,  the  Department  remains 
fundamentally  concerned  about  the 
price  of  certain  key  inputs,  land  and 
capital,  used  to  produce  the  subject 
merchandise.  Fresh  mushrooms  are  the 
primary  raw  material  input  used  to 
make  preserved  mushrooms,  making  the 
price  of  fresh  mushrooms  an  important 
determinant  of  the  cost  and,  therefore, 
the  price  of  the  subject  merchandise. 
Since  the  price  of  land  is  an  important 
determinant  of  the  cost  and,  therefore, 
price  of  agricultural  products,  like 
mushrooms,  whether  the  price  of  land 
in  the  PRC  is  market-determined  is 
important  from  the  standpoint  of  the 
third  prons  of  the  MOI  test. 

As  stated  in  respondents'  August  21. 
1998,  MOI  questionnaire  responses, 
land  caimot  be  privately  owned  in  the 
PRC.  That  is,  there  is  no  system  of  well- 
defined,  enforceable,  private  property 
rights  to  protect  the  interest  of 
individuals  who  would  sell  (lease)  and 
buy  (rent)  it  with  best  use  and  profit  in 
mind.  The  respondents  dte  to  the 
existence  of  Umd-use  rights  in  the  PRC, 
how  they  are  negotiable,  how  terms  and 
conditions  of  their  transfer  are 
negotiated  "between  buyer  and  seller, 
and  how  transfer  of  these  rights  are  not 
subject  to  government  limitation  so  long 
as  they  are  registered  with  the 
government  and  the  relevant  land  tax  is 
paid.  It  may  be  argued  that  a  system  of 
well-defined,  enforceable  land-use 
rights  that  are  complete  and  fully 
transferable  is  sufficient  to  generate 
market-based  outcomes  in  the  terms  of 
land  use  and  land  values.  However,  in 
the  PRC,  at  least,  despite  the 
respondents'  suggestions,  no  such 
system  appears  to  exist. 

We  note  that  local  trade  in  land-use 
rights  may  be  helping  to  put  the  PRC's 
scarce  land  resources  to  better  use,  and 
the  preserved  mushroom  producers 
may,  in  fact,  benefit  from  such  trade.  We 
also  note  the  development  of  secondary 
land-use  rights  markets  in  the  PRC,  but 
this  situation  should  not  obscure  the 
fact  that  non-market  factors  still  play  a 
significant  role  in  determining  how  and 
by  whom  land  in  the  PRrJ  is  used.  That 
is,  land-use  rights  in  the  PRC  continue 
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to  be  formulated  and  allocated  in  large 
part  on  an  administrative  basis  by 
village/township/local  leaders  who  have 
both  personal  and  social  objectives  in 
mind,  e.g..  personal  income,  grain 
quotas  and  tax  collections.  The 
administrative  bases  upon  which  land 
use-rights  are  determined  are 
inconsistent,  are  not  well  defined  and 
differ  by  time  and  place,  from  village  to 
village  and  township  to  township.  See 
Scott  Rozelle  and  Guo  Li,  "Village 
Leaders  and  Land-Rights  Formation  in 
China,"  American  Economic  Review. 
May  1998  (included  in  the  record  as 
part  of  a  December  18, 1998, 
memorandum  to  the  file). 

Based  on  the  above,  we  conclude  that, 
even  though  the  allocation  of  land  may, 
in  some  cases  and  in  some  sense,  be 
consistent  with  a  market-based 
outcome,  the  price  or  rent  paid  for  the 
land  (or  its  use)  is  not.  For  example, 
local  leaders  of  a  township  might  decide 
that  it  is  better  for  their  own  personal 
gain  (or  better  for  the  township)  to  use 
a  large  plot  of  land  to  build  a  factory 
than  it  is  to  continue  farming  the  land. 
It  is  possible  that  the  use  of  the  large 
plot  of  land  in  this  manner  is  consistent 
with  the  outcome  that  would  arise  in  a 
market  economy  context  in  which  a 
businessperson  approached  a  private 
landowner  with  an  offer  to  buy  or  lease 
the  same  large  plot  of  land.  The 
difference,  however,  is  that  in  the  PRC, 
there  is  no  true  landowner  (protected  by 
well-defined  enforceable  private 
property  rights)  who,  in  looking  out  for 
his  or  her  best  interest  as  a  landowner, 
seeks  to  receive  the  best  possible  price. 
Instead,  there  is  only  the  local  leader 
who  controls  use  rights  over  the  land 
and  who  therefore  can  unilaterally 
modify  and  transfer  those  rights  from 
the  farmer  to  him-  or  herself  or  to  the 
township  at  what  essentially  is  an 
arbitrarily  determined  price.  Thus,  we 
determine  that  the  price  of  land,  an 
important  factor  in  calculating  the  cost 
of  producing  the  subject  merchandise,  is 
not  sufficiently  market-based  under  the 
third  prong  of  the  MOI  test. 

Wim  respect  to  capital  costs,  we  note 
that  preserved  mushroom  producers 
typically  invest  in  different  types  of 
equipment  that  cut/slice,  cook,  sterilize, 
and  can  mushrooms,  as  identified  in  the 
production  process  descriptions 
included  in  the  questioimaire  responses 
of  the  producers.  Two  respondents  also 
reported  meeting  a  substantial  share  of 
their  working  capital  needs  through 
bank  loans.  Capital  costs  are,  therefore, 
not  insignificant  in  the  production  of 
preserved  mushrooms.  The  respondents 
reported  similar  working  capital  loan 
rates,  which  one  respondent  explained 
are  set,  with  upper  and  lower  Umits,  by 


the  central  government.  These  rates 
apply  directly  to  the  loans  that  banks 
extend  to  the  producers  and  other 
enterprises  in  the  PRC,  and  while  the 
central  government  sets  these  rates  with 
inflation  in  mind,  there  is  no  basis  to 
believe  that  such  administratively-set 
rates  are  market-based.  In  fact,  the 
World  Bank  has  identified  the  PRC's 
interest  rate  setting  practices  as  one  of 
several  key  areas  of  ongoing,  but  still 
incomplete,  reform  in  the  banking  and 
finance  sectors.  See  "Monetary  and 
Exchange  Rate  System  Reform  in  China: 
An  Experiment  in  Gradualism,"  IMF, 
Occasional  Paper  141,  September  1996 
(included  in  the  record  as  part  of  a 
December  18, 1998,  memorandiun  to  the 
file).  Thus,  we  determine  that  the  cost 
of  capital,  an  important  factor  in 
calculating  the  cost  of  producing  the 
subject  merchandise,  is  not  sufficiently 
market-based  under  the  third  prong  of 
the  MOI  test. 

Because  we  have  determined  that  the 
preserved  mushrooms  industry  is  not  a 
MOI  for  the  reasons  discussed  above,  we 
are  not  using  the  costs  reported  by  the 
respondents  in  calculating  NV. 
Therefore,  the  issue  raised  by  the 
petitioners — that  the  cost  information  is 
inadequate — is  moot. 

Comment  2:  Critical  Circumstances 

The  respondents  argue  that,  because 
the  last  antidumping  case  on  the  subject 
merchandise  resulted  in  a  negative 
determination  (1983  canned  mushrooms 
case),  there  is  no  history  of  durhping  in 
the  United  States  and  therefore  there  is 
no  reasonable  basis  to  believe  or  suspect 
that  critical  circiunstances  exist  under 
section  733(e)(1)  of  the  Act.  Further,  the 
respondents  contend  that  the 
Department  should  examine  the  imports 
of  the  subject  merchandise  with  a 
seasonal-trends  analysis.  Finally, 
respondents  and  importers  Liberty  Gold 
and  Hop  Chong  argue  that  the 
Department  should  not  extend  its 
findings  to  companies  which  responded 
but  are  not  being  examined.  For  those 
companies,  these  parties  contend  that 
the  Department  should  either  examine 
the  available  company-specific 
shipment  data  on  the  record  or  follow 
the  practice  set  forth  in  Brake  Drums 
and  Brake  Rotors  and  not  find  critical 
circiunstances. 

Hop  Chong  further  argues  that  it  has 
been  denied  due  process  in  this 
proceeding  because  it  has  not  had  the 
opportunity  to  provide  shipment  data 
for  review  by  the  Department,  nor  to 
comment  on  the  import  data  that  may  be 
used  eventually  by  the  Department  in  its 
final  analysis. 

The  petitioners  contend  that  critical 
circiunstances  exist  based  on  an 
established  history  of  dumping — a 


Brazilian  antidumping  duty  order — and 
a  massive  surge  in  imports.  Because 
critical  circumstances  apply  to  all  of  the 
examined  exporters  and  Uie  import 
statistics  also  show  a  massive  surge  in 
subject  merchandise  imports,  the 
petitioners  assert  that  critical 
circumstances  should  continue  to  apply 
to  all  exporters,  including  those  who 
provided  data  to  the  E)epartment  that 
were  not  examined.  The  petitioners 
claim  that  the  situation  in  Brake  Drums 
and  Brake  Rotors  and  Honey  Critical 
Circumstances  do  not  apply  in  this  case 
because  in  those  cases,  the  Department 
did  not  find  critical  circumstances  for 
most  of  the  examined  exporters, 
whereas  here,  the  Department  has  found 
critical  circumstances  for  all  of  the 
examined  exporters  and  has  also 
observed  a  massive  surge  in  the  import 
statistics. 

DOC  Position: 

We  continue  to  find  critical 
circumstances  for  mandatory 
respondent  Tak  Fat  as  well  as  all  non- 
responding  PRC  exporters  covered  by 
the  PRC-wide  rate.  However,  in  the  final 
determination,  we  did  not  find  critical 
circumstances  with  respect  to 
mandatory  respondents  Shenzhen  Cofiy 
and  China  Processed/Xiamen  Jiahua 
based  on  updated  shipment  data,  as 
described  below.  In  addition,  we  agree 
with  the  respondents,  Hop  Chong  and 
Liberty  Gold  with  respect  to  excluding 
the  non-mandatory  respondents  from 
any  affirmative  critical  circumstances 
finding,  in  accordance  with  our  past 
practice,  as  described  below. 

Section  733(e)(1)  of  the  Act  provides 
that  if  there  is  a  reasonable  basis  to 
believe  or  suspect  that  critical 
circumstances  exist,  the  Department 
will  determine  whether:  (A)(i)  there  is  a 
history  of  dumping  and  material  injury 
by  reason  of  dumped  imports  in  the 
United  States  or  elsewhere  of  the  subject 
merchandise,  or  (ii)  the  person  by 
whom,  or  for  whose  account,  the 
merchandise  was  imported  knew  or 
should  have  known  that  the  exporter 
was  selling  the  subject  merchandise  at 
less  than  its  fair  value  and  that  there 
was  likely  to  be  material  injury  by 
reason  of  such  sales,  and  (B)  there  have 
been  massive  imports  of  the  subject 
merchandise  over  a  relatively  short 
period. 

As  discussed  in  the  preliminary 
determination,  the  first  critical 
circumstances  criterion  is  satisfied  for 
this  investigation  based  on  the  fact  that 
Brazil  has  levied  antidumping  duties 
against  preserved  mushrooms  from  the 
PRC.  Brazil's  antidumping  duty  order 
will  be  in  force  until  January  2003. 
Therefore,  we  determine  that  there  is  a 
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listory  of  dumping  of  mushrooms 
elsewhere  by  PRC  producers/exporters 
and  thus  the  first  statutory  criterion  is 
met  (see  section  733(e)(l)(A)(i)  of  the 
i^ct).  contrary  to  the  respondents' 
insertions. 

:  Because  we  have  found  that  the  first 
statutory  criterion  is  met,  we  must 
consider  the  second  statutory  criterion: 
whether  imports  of  the  merchandise 
have  been  massive  over  a  relatively 
short  period.  According  to  19  CFR 
351.206(h),  we  consider  the  following  to 
determine  whether  imports  have  been 
massive  over  a  relatively  short  period  of 
^jkne:  (1)  volmne  and  value  of  the 
hnports;  (2)  seasonal  trends  (if 
IppUcable);  and  (3)  the  share  of 
dpmestic  consumption  accounted  for  by 

1e  imports. 
When  examining  volimtie  and  value 
ita,  the  Department  typioilly  compares 
the  export  volume  for  equal  periods 
hlomediately  preceding  and  following 
il  le  filing  of  the  petition.  Under  19  CFR 
3  >1.206(h),  imless  the  imports  in  the 
comparison  period  have  increased  by  at 
least  15  percent  over  the  imports  during 
the  base  period,  we  normally  will  not 
consider  the  imports  to  have  been 
fmassive."  To  determine  whether  or  not 
^ports  of  subject  merchandise  have 
b^n  massive  over  a  relatively  short 
period  for  the  final  determination,  we 
compared  each  mandatory  respondent's 
export  volimie  for  the  seven  months 
sobsequent  to  the  filing  of  the  petition 
(January- July  1998)  to  that  during  the 
9^ven  months  prior  to  the  filing  of  the 
petition  (Jime-December  1997).  These 
periods  were  selected  based  on  the 
Department's  practice  of  using  the 
K  ngest  period  for  which  information  is 
a'  railable  fiom  the  filing  of  the  petition 
mrough  the  effective  date  of  the 
^liminary  determination. 
Based  on  our  analysis,  we  find  that 
e  increase  in  imports  was  greater  than 
>  percent  vtrith  respect  to  Tak  Fat. 
iwever,  with  respect  to  Shenzhen 
^  ofry  and  China  Processed/Xiamen 
liihua,  we  find  that  the  increase  in  , 

imports  was  less  than  15  percent. 
Although  the  respondents  have  claimed 
that  these  imports  should  be  examined 
in  the  context  of  a  seasonal  trend 
aiialysis,  we  are  unable  to  discern  a 
Seasonal  pattern  for  Tak  Fat,  based  on 
"  e  information  on  the  record. 
As  both  of  the  statutory  criteria  for 
ding  critical  circvunstances  have  been 
let  for  respondent  Tak  Fat,  we 
erefore  determined  that  critical 

E stances  exist  for  this  exporter, 
ewe  determined  that  imports 
ot  massive  for  Shenzhen  Cofi7 
and  China  Processed/Xiamen  Jiahua, 
bdth  of  the  statutory  criteria  for  finding 
diitical  circumstances  have  not  been 


met  for  these  exporters  and, 
accordingly,  we  did  not  find  critical 
circumstances.  For  those  companies 
subject  to  the  PRC-wide  rate  {i.e., 
companies  which  did  not  respond  to  the 
Department's  questionnaire),  we 
determined,  based  on  the  facts  available, 
and  making  the  adverse  inference 
permitted  under  section  776(b)  of  the 
Act  because  these  entities  did  not 
respond  to  our  questionnaires,  that  there 
were  massive  imports  of  preserved 
mushrooms  with  respect  to  these 
companies.  Therefore,  we  determined 
that  critical  circiunstances  exist  with 
regard  to  these  companies,  consistent 
with  Brake  Drums  and  Brake  Rotors. 
With  regard  to  the  respondeilts  who 
were  not  analyzed  in  this  investigation, 
we  have  reconsidered  our  preliminary 
determination  finding  of  critical 
circiunstances.  For  the  final 
determination,  we  are  following  the 
practice  set  forth  in  Brake  Drums  and 
Brake  Rotors  at  9165  and  Honey  Critical 
Circiunstances.  Therefore,  because  the 
Department  did  not  analyze  company- 
specific  data  for  the  non-mandatory 
respondents  due  to  the  Department's 
own  administrative  constraints,  we  do 
not  believe  it  is  appropriate  to  find 
critical  cimmistances  with  regard  to 
these  companies. 

B.  SiuTOgate  Value  Issues 

Comment  3:  Valuation  of  Fresh 
Mushrooms 

The  respondents  claim  that  the  fresh 
mushroom  surrogate  value  used  in  the 
preliminary  determination— average 
luiit  value  derived  from  three  Indian 
producers'  annual  reports — is 
inappropriate  because  the  growing 
method  used  by  the  Indian  producers  is 
completely  different  from  that  used  by 
the  PRC  growers.  Thus,  the  respondents 
argue  that  the  Indonesian  value  they 
placed  on  the  record  is  more 
appropriate  because  it  reflects  a  growing 
method  closer  to  that  of  the  PRC 
producers  and  no  Indian  besh 
mushroom  price  is  of  the  same  quality 
in  that  regard.  If  the  Department 
nevertheless  relies  on  Indian  data  for 
valuing  fiesh  mushrooms,  the 
respondents  propose  a  September  1996 
wholesale  price  for  mushrooms  quoted 
in  the  Indian  publication  Business  Line. 
The  respondents  contend  that  this  price 
is  a  more  appropriate  surrogate  value 
because  the  value  used  in  the 
preliminary  determination,  derived 
from  the  financial  statements  of  three 
Indian  producers,  was  based  on  transfer 
prices  of  vertically-integrated  Indian 
producers  and  there  is  no  information 
on  the  record  indicating  that  these 
values  reflect  arms-length  market  prices. 


The  petitioners  contend  that  India 
remains  the  appropriate  surrogate 
country  and  thus,  consistent  with  the 
Department's  regulations  and  practice, 
Indian  values  should  be  used  except 
where  Indian  values  are  unreliable  or 
inappropriate.  The  petitioners  argue  that 
the  respondents  have  failed  to 
demonstrate  that  the  Indian  values  aro 
inappropriate  and,  therefore,  the 
Department  should  continue  to  use  the 
value  derived  from  the  Indian  producers 
because  it  represents  the  experience  of 
Indian  producers  over  an  annual  period 
that  is  at  least  partly  contemporaneous 
with  the  POI.  The  petitioners  reject  the 
respondents'  characterization  of  the 
Indonesian  growers'  techniques  as  "low 
tech"  and  assert  that  attributing 
differences  in  Indian  and  Indonesian 
surrogate  values  solely  to  growing 
techniques  is  oversimplified  and  faulty. 
The  petitioners  state  that  the  Indian 
value  proposed  by  the  respondents  is 
inferior  because  it  reflects  experience  in 
North  India,  away  from  the  primary 
Indian  mushroom  growing  area  in  South 
India,  and  because  it  is  a  single  price 
observed  prior  to  the  POI. 

DOC  Position: 

We  disagree  with  the  respondents 
with  respect  to  the  use  of  Indonesian 
fi«sh  mushroom  prices  over  Indian 
prices  for  the  fresh  mushroom  surrogate 
value.  Because  we  have  already 
determined  that  India  is  the  appropriate 
surrogate  country,  we  would  use  data 
from  Indonesia  only  if  the  Indonesian 
surrogate  value  is  superior  in  terms  of 
specificity,  quality,  and 
contemporaneity.  The  Indonesian 
mushroom  price  proposed  by  the 
respondents  is  not  superior  in  any 
respect.  The  respondents  claim  that  the 
Indonesian  value  is  more  specific  to  the 
PRC  factor  than  the  Indian  prices 
because  the  Indonesian  mushrooms 
allegedly  are  produced  in  a  manner 
more  similar  to  that  of  the  PRC 
mushrooms.  However,  the  factor  to  be 
valued  here  is  fi«sh  mushrooms,  and 
based  on  the  information  on  the  record, 
there  is  no  physical  difference  among 
the  mushrooms  grown  in  India, 
Indonesia,  and  the  PRC,  regardless  of 
the  means  used  to  produce  them.  In 
other  words,  there  is  no  distinguishing 
physical  characteristic  that  makes  an 
Indonesian  mushroom  more  similar  to  a 
PRC  mushroom  than  an  Indian 
mushroom. 

Even  if  the  Department  were  to 
consider  the  production  method  of  an 
input  as  a  factor  in  determining  the 
appropriate  surrogate  value,  the 
available  evidence  does  not  support  the 
respondents'  argument  that  Indonesian 
production  methods  are  "\ow  tech" 
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compared  to  Indian  production  methods 
and  thus  more  similar  to  PRC 
production  methods.  The  respondents 
rely  on  the  statements  in  the  Indonesian 
respondents'  April  3, 1998, 
questionnaire  responses  that  their 
mushrooms  are  grown  in  "sheds"  and 
on  other  information  indicating  that  the 
ambient  climate  is  a  factor  for  the 
location  of  Indonesian  farms  to 
conclude  that  such  operations  are 
equivalent  to  the  PRC  grower's  "huts" 
which  lack  climate  control  [see 
Respondents'  May  28, 1998,  submission 
at  pages  5-7  and  Exhibit  2).  However, 
the  information  on  the  public  record  of 
the  companion  investigation  of  certain 
preserved  mushrooms  from  Indonesia 
indicates  that  the  Indonesian  growers 
are  not  like  the  PRC  growers  and,  in 
fact,  are  more  like  the  "high  tech" 
Indian  growers,  as  noted  by  the 
petitioners  at  pages  11-12  and  Exhibit  1 
of  their  Jime  3, 1998,  submission.  For 
example,  while  the  PRC  growers  used  a 
fixed  bed  system  (May  28, 1998, 
submission  at  page  5),  the  Indonesian 
respondents  used  a  tray  system  (see  P.T. 
Dieng  Djaya/Surya  Jaya  Abadi  Perkasa's 
("Dieng/Surya  Jaya")  and  P.T.  Zeta  Agro 
Corporation's  April  23, 1998,  responses 
at  pages  51  and  22,  respectively  ■)• 
Contrary  to  the  respondents'  assertions, 
the  Indonesian  growers  employ  a 
climate  control  system  (see,  e.g.,  Dieng/ 
Surya  Jaya's  June  22, 1998,  response  at 
pages  7-9,  respectively).  Accordingly, 
there  is  no  basis  to  reject  the  Indian 
surrogate  values  in  favor  of  the 
Indonesian  surrogate  values. 

With  regard  to  the  Indian  mushroom 
prices,  we  have  analyzed  further  the 
average  unit  values  from  the  three 
Indian  producers  to  derive  the  surrogate 
value  in  the  preliminary  determination. 
We  found  that  two  of  the  unit  values  are 
based  on  the  producer's  sales  of  fresh 
mushrooms  to  unspecified  domestic 
customers,  while  the  unit  value  for  the 
third  company.  Premier  Mushrooms 
Farms  ("Premier"),  is  based  on  its 
purchases  of  fiesh  mushrooms  for  its 
canning  operations.  As  the  factor  to  be 
valued  is  fresh  mushrooms  consumed  as 
an  input  for  preserved  mushrooms,  we 
find  the  unit  value  derived  from 
Premier's  fresh  mushrooms  purchases 
during  1996-1997  to  be  more  specific 
for  the  factor  being  valued  than  the 
value  derived  from  the  other  two 
producers'  fresh  mushroom  sales. 

Moreover,  in  comparing  the  Premier 
mushrooms  purchase  price  to  the 
Business  Line  quote,  we  foimd  no  basis 
to  conclude  that  either  price  is  superior 


'  Relevant  pages  from  the  public  versions  of  the 
Indonesian  responses  have  been  included  in  the 
Valuation  Memorandum. 


to  the  other  in  terms  of  quality, 
specificity,  and  contemporaneity.  Both 
prices  are  equally  specific — a  wholesale 
trade  level  price  to  canners  of  fresh 
mushrooms  grown  in  India.  Both  prices 
are  essentially  from  the  same  time 
period — ^the  price  quote  is  from 
September  1996,  while  the  Premier 
annual  re|K)rt  covers  the  period  of  April 
1996  through  March  1997.  Neither 
source  is  from  the  POI,  and  the  price 
quote  corresponds  to  the  mid-point  of 
the  annual  report's  time  period.  Both 
prices  are  based  on  PAI  and  there  is  no 
basis  to  determine  that  one  is  more 
reliable  than  the  other.  Thus,  we  find 
that  these  surrogate  values  are  equally 
valid.  Accordingly,  we  have  based  the 
surrogate  value  for  fiesh  mushrooms  on 
the  simple  average  of  these  two  sources 
for  the  final  determination. 

With  regard  to  petitioners'  arguments 
on  the  price  quote,  we  find  no  basis  to 
determine  that  a  surrogate  value  is 
inferior  simply  on  the  grounds  that  it  is 
from  a  part  of  the  surrogate  country  that 
is  not  the  purported  principal 
production  area  of  the  subject 
merchandise.  The  petitioners  have 
provided  no  evidence  that  this  price  is 
unacceptable  for  that  reason. 

Comment  4:  Valuation  of  Brined 
(Provisionally  Preserved)  Mushrooms 

The  petitioners  contend  that  the 
Department  should  value  brined 
mushrooms  used  as  a  material  input  for 
the  subject  merchandise  by  adjusting 
the  brined  mushroom  consimiption 
factor  to  a  fresh  mushroom  equivalent, 
as  applied  in  the  preliminary 
determination.  The  petitioners  state  that 
this  methodology  is  reasonable  because 
it  accoimts  for  the  higher  yield  and  costs 
associated  with  brined  mushroom 
inputs,  and  there  is  no  alternative 
surrogate  value  for  brined  mushrooms 
on  the  record. 

The  respondents  assert  that  the 
Department  has  already  accounted  for 
the  costs  of  using  brined  rather  than 
fresh  mushrooms  as  an  input  through 
the  higher  consumption  factors  of  labor 
and  water  used  to  debrine  mushrooms 
before  canning.  The  respondents 
contend  that  the  increased  consiunption 
of  these  factors  serves  as  an  adjustment 
factor  for  the  brined  mushroom  input. 
Thus,  the  respondents  argue  that,  if  the 
Department  continues  to  adjust  the 
brined  mushroom  factor  to  a  fresh 
mushroom  factor,  it  must  reduce  the 
labor  and  water  consumption  factors  to 
avoid  double-counting  these  values. 

DOC  Position: 

In  the  absence  of  a  better 
methodology,  we  agree  with  petitioners 
and  continue  to  adjust  the  brined 
mushroom  input  factor  to  a  fresh 


mushroom  equivalent  in  the  same 
manner  as  that  in  the  preUminary 
determination.  We  made  the  adjustment 
by  appljring  an  industry  standard  ratio 
to  the  brined  mushroom  factor. 
Furthermore,  we  find  no  basis  on  which 
to  conclude  that  the  aUeged  increased 
labor  and  water  factors  for  brined 
mushrooms  served  as  an  adjustment 
factor.  There  is  no  information  on  the 
record  to  demonstrate  that  brined 
mushroom  inputs  had  different  labor 
and  water  factors  associated  with  them. 
Our  review  of  the  factors  shows  no 
relatively  higher  consiunption  factor 
corresponding  to  subject  merchandise 
produced  from  brined  mushrooms. 
Accordingly,  we  have  no  basis  to 
assume  that  these  factors  are  double- 
coxmted  through  the  brined  mushroom 
adjustment  methodology  employed. 

Comment  5:  Valuation  of  Overhead, 
SG&A  and  Profit 

The  respondents  contend  that  the 
ratios  used  to  calculate  factory 
overhead,  SG&A,  and  profit  in  the 
preliminary  determination,  as  derived 
from  the  annual  reports  of  three  Indian 
producers  of  preserved  mushrooms,  are 
inappropriate  for  calculating  the 
siuTogate  values  for  these  factors. 
According  to  the  respondents,  these 
Indian  producers  are  large,  vertically 
integrated,  technologically  advanced 
farms/canneries,  while  the  PRC 
producers  who  supply  the  respondent 
exporters  are  canners  who  piu*chase 
mushrooms  from  low  technology  farms. 
Thus,  the  respondents  continue,  these 
Indian  ratios  are  based  on  production 
costs  reflecting  growing  costs.  The 
respondents  contend  that  a  more 
appropriate  source  for  these  ratios  is  the 
data  provided  by  respondents  from  the 
Indonesian  vegetable  and  fruit  canning 
industry,  since  this  information  reflects 
the  experience  of  a  surrogate  country 
food  canning  industry.  In  the 
alternative,  the  respondents  state  that  if 
the  data  from  Indian  annual  reports  are 
to  be  used,  the  Department  should  rely  . 
ronly  on  the  Agro  Dutch  Annual  Report 
because  the  other  two  companies' 
reports  reflect  a  disproportionate 
amount  of  non-subject  merchandise. 

The  petitioners  respond  that  the 
respondents  have  provided  no  evidence 
that  the  Indonesian  figiues  are  based  on 
data  that  are  more  representative  than 
the  Indian  data.  The  petitioners  note 
that  the  Indonesian  data  include  data 
from  the  production  of  non-subject 
merchandise  and  there  is  no  evidence 
that  these  data  relate  solely  to  caiming 
operations.  According  to  the  petitioners, 
the  Indonesian  data  may  also  include 
fully  integrated  producers  [i.e. 
producers  who  grow  the  product  as  well 
as  can  it)  since  the  Indonesian 
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:  roducers  of  preserved  mushrooms  are 
mso  mushroom  growers,  hi  addition, 
^hile  the  petitioners  concede  that  one 
df  the  three  bdian  companies'  financial 
data  may  be  distortive  due  to  a 
disproportionate  amount  of  non-subject 
Uierchandise,  they  assert  that  the  other 
two,  Agro  Dutch  and  Saptarishi  Agro, 
ape  predominantly  producers  of 
preserved  mushrooms.  The  petitioners 

Ee  that,  as  the  respondents  have 
d  to  identify  any  significant 
ranee  in  the  quality  and 
representativeness  of  the  data  contained 
the  financial  statements  of  these  latter 
o  companies,  the  Department  shoidd 
this  financial  data  to  value  the 
ate  value  percentages. 

'Position: 

We  agree  with  the  petitioners  with 
ipect  to  the  selection  of  Indian 
icial  statement  data.  As  we 

scussed  above,  we  have  determined 
that  India  is  the  appropriate  siurogate 
country.  Thus,  we  rely  on  Indian  data 
unless  alternate  data  is  superior  in  terms 
pf  specificity,  quaUty,  and 
Ct)ntemporaneity.  In  this  instance,  the 
Indonesian  data  offered  by  the 
respondents  are  not  superior  in  any 
vispect.  While  both  sets  of  financial  data 
at«  equivalent  in  terms  of  time  period, 
^e  Indian  data  are  more  specific  to  the 
mdustry  under  investigation.  While  the 
Pepartment  would  take  into 
consideration  whether  the  Indian  data 
ii^cluded  a  high  proportion  of 
inushroom  growing  production  over 
tanning  operations,  we  note  that  there 
u|  no  basis  on  which  to  conclude  that 
the  Indonesian  canned  vegetable 
producer  data  do  not  also  include 
growing  production  data — a  point 
conceded  by  the  respondents  at  the 
Department's  hearing  (see  Transcript  of 
November  4, 1998.  hearing  at  page  77). 

However,  we  have  revised  our 
preliminary  determination  methodology 
to  base  the  surrogate  values  for  factory 
Verhead,  SG&A,  and  profit  solely  on 

e  data  fix>m  the  Agro  Dutch  1996-1997 
cial  statement.  Although  we  used 

e  data  from  all  three  Indian  producers 
for  the  preliminary  determination,  we 
lUve  concluded  based  on  further 
attalysis  of  the  data  that  only  the  Agro 
Dutch  data  are  appropriate  for  use  in  the 
ftnal  determination.  As  noted  by  both 

Jie  respondents  and  the  petitioners,  the 
"anschem  data  are  based  on  a  higher 
roportion  of  nonsub  ject  merchandise 
those  of  the  other  two  producers, 
iwever,  we  also  note  that  Saptarishi 
has  accounted  for  its  raw  materials 
in  a  manner  inconsistent  with  this 
investigation.  As  discussed  in  more 
c  4tail  in  the  Valuation  Memorandum, 
Saptarishi  Agro's  materials  total  is 


comprised  of  raw  materials  and  packing 
materials.  The  packing  material  amount 
is  almost  as  large  as  the  raw  materials 
amoimt.  The  raw  materials  schedule 
does  not  include  cans  or  jars  in  the 
listing  of  the  major  raw  materials. 
Accordingly,  we  have  made  the 
reasonable  assumption  that  Saptarishi 
Agro  included  the  costs  of  containers  in 
the  packing  materials  amount,  and  we 
are  unable  to  break  out  this  amoimt 
further.  In  turn,  we  cannot  calculate  a 
materials  total  consistent  with  our 
methodology  that  would  enable  us  to 
properly  calciUate  factory  oveiiiead, 
SG&A,  and  profit  ratios  from  Saptarishi 
Agro's  data.  Therefore,  we  have  relied 
solely  on  the  Agro  Dutch  data. 

We  also  note  that  the  bctory  overhead 
ratio  calculated  using  Agro  Dutch's 
financial  statement  appears  to  include 
the  costs  for  materials  siidi  as  salt, 
water,  chlorine,  and  ascorbic  add 
(vitamin  C).  As  discussed  in  more  detail 
in  the  Valuation  Memorandum, 
according  to  the  public  versions  of  Agro 
Dutch's  questionnaire  responses  in  the 
companion  certain  preserved 
mushrooms  from  India  investigation, 
raw  materials  costs  in  the  finnnHul 
statement  include  mushroom  growing 
costs  and  cans,  but  not  the  other  factors. 
The  unspecified  materials  appear  to  be 
includea  under  "consumables,"  since 
water  is  specifically  identified  as  being 
part  of  this  category  [see  Agro  Dutch's 
April  21, 1998,  public  version  response 
at  page  59.  also  included  in  the 
Valiution  Memorandimi).  Consimoables 
are  included  in  the  factory  overiiead 
calculation  and  we  have  no  further 
information  from  Agro  Dutch's  pubUc 
responses  to  break  out  this  information 
further.  Accordingly,  we  have  also 
revised  our  preliminary  determination 
methodology  to  value  raw  materials 
other  than  fresh  mushrooms  and 
containers  as  part  of  factory  overhead, 
and  have  not  valued  them  separately  so 
as  to  avoid  double-counting. 

Because  we  are  including  the 
valuation  of  all  factors  other  than 
mushrooms  and  containers  in  factory 
oveiiiead,  the  specific  valuation  and 
factor  consumption  issues  raised  by  the 
parties  concerning  chlorine,  salt, 
vitamin  C,  and  citric  acid  are  moot. 

Comment  6:  Valuation  of  Cans 

The  respondents  contend  that  the 
Department  should  value  tin  cans  based 
on  the  domestic  prices  for  Indian  tin 
cans,  as  placed  on  the  record  by 
respondents.  The  respondents  argue  that 
these  values,  derived  from  Agro  Dutch's 
Annual  Report,  are  appropriate  because 
(a)  they  match  the  fact  that  the  PRC 
producers  obtain  all  of  their  tin  cans 
from  domestic  sources,  (b)  they  are 
consistent  with  the  Department's 


S 


preference  for  domestic  surrogate 
values,  as  stated  in  Brake  Dnuns  and 
Brake  Rotors  at  9163,  and  (c)  they  are 
more  specific  than  the  Import  Statistics 
value  used  in  the  preliminary 
determination,  which  was  based  on  a 
"basket"  HTS  category  for  tin  containers 
of  50  liters  or  less.  ' 

The  petitioners  assert  that  the 
Department  should  continue  to  value 
cans  based  on  the  Indian  import 
statistics  average  unit  value  because  it 
more  accurately  reflects  the  experience 
of  the  Indian  industry,  which  imports 
the  overwhelming  majority  of  the  cans 
used  in  the  production  of  the  subject 
merchandise.  Alternatively,  if  the 
Department  uses  Agro  Dutch's  purchase 
data  to  value  cans,  petitioners  contend 
that  the  Department  should  calculate 
the  value  using  both  domestic  and 
imported  cans,  since  the  purchases  fit>m 
both  sources  reflect  the  commercial 
environment  of  the  surrogate  country. 
The  petitioners  add  that  this  value 
shoidd  also  be  adjusted  to  reflect  the 
different  rates  of  consumption  based  on 
can  size,  using  data  supplied  by  the 
petitioners. 

DOC  Position: 

We  agree  with  the  respondents  with 
regard  to  the  source  of  the  surrogate 
value  and,  therefore,  have  revised  our 
preliminary  determination  methodology 
to  value  tin  cans  based  on  the  unit 
values  derived  from  the  1996-1997  Agro 
Dutch  Annual  Report,  since  this 
information  is  more  specific  to  the  input 
being  valued  than  the  import  statistics. 
However,  we  agree  with  the  petitioners 
that  there  is  no  reason  to  base  this  value 
solely  on  the  domestic  purchase  value. 
There  is  no  basis  in  Department  practice 
or  precedent  to  select  only  the  domestic 
siuTogate  value  when  the  overwhelming 
majority  of  that  input  consumed  by  a 
producer  in  the  surrogate  country  is 
imported.  In  selecting  the  appropriate 
surrogate  value,  the  Depcutment  is 
attempting  to  reflect  the  purchase 
experience  of  a  producer  in  the 
surrogate  country,  not  necessarily  to 
mimic  the  purchase  pattern  of  the 
producer  in  the  NME. 

In  addition,  we  have  adjusted  the 
Agro  Dutch  unit  price  data  for  can  size 
according  to  the  weight-based 
methodology  outlined  by  the 
respondents  [see  Valuation 
Memorandum).  We  note  that  the 
petitioners'  adjustment  methodology  is 
based  on  a  single  price  quote  offered  to 
an  unidentified  party.  Because  we  have 
no  further  information  to  test  the 
representativeness  or  reliabiUty  of  this 
quote,  we  determined  that  t.his 
information  is  insufficient  for  our  price 
adjustment  purposes.  Therefore,  we 
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have  reUed  on  the  weight-based 
alternative  which,  as  noted  by  the 
respondents,  was  used  by  the 
petitioners  in  their  calculations  for  the 
antidumping  duty  petition. 

Comment  7:  Valuation  of  Water 
Inputs 

'   The  respondents  claim  that  the 
Department  erred  in  valuing  separately 
the  water  placed  in  the  container  Mrith 
the  mushrooms.  Qting  such  cases  as 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Fersulfates  from  the 
PRC,  62  FR  27222.  May  19, 1997.  and 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Saccharin  from  the 
PRC,  59  FR  58818,  November  15, 1994, 
the  respondents  state  that  it  is  the 
Department's  practice  to  presume  that 
water  consimiption  is  included  in  the 
factory  overhead  ratio  calculation  and 
that,  in  this  investigation,  there  is  no 
evidence  on  the  record  to  reject  this 
presumption.  Without  such  evidence, 
the  respondents  allege  that  the  separate 
water  valuation  results  in  double- 
counting  of  the  water  input. 

The  petitioners  contend  that  water  is 
a  direct  input  for  particular  segments  of 
the  preserved  mushrooms  production 
process  and.  thus,  water  consumed  in 
that  process  should  be  treated  as  a  direct 
material  valued  separately  from  factory 
overhead.  The  petitioners  argue  that  the 
respondents  have  misstated  the 
Department's  practice  in  that  the 
Department's  presumption  that  water 
consumption  is  part  of  factory  overhead 
is  dependent  on  whether  the  input  is 
classified  as  an  indirect  material  in  the 
production  process,  hi  this  instance, 
petitioners  continue,  the  water  in  the 
can  is  a  required  input  in  the 
production  process  and  thus  a  direct 
material.  As  such,  the  petitioners 
contend  that  the  presumption  should  be 
that  water  is  not  part  of  factory 
overhead,  consistent  with  Final  Results 
of  Administrative  Review:  Helical 
Spring  Lock  Washers  from  the  PRC,  62 
FR  61794.  November  19, 1997. 

DOC  Position: 

We  agree  with  petitioners  in  principle 
that  water  packed  in  the  can  or  jar  with 
the  preserved  mushrooms  is  a  direct 
material.  However,  as  discussed  above 
under  Comment  7,  we  have  determined 
that  all  water  consimied  by  the  Indian 
producer  Agro  Dutch  is  recorded  in  its 
financial  statement  as  part  of 
"consumables,"  which  are  a  component 
of  factory  overhead.  It  is  not  possible  to 
break  out  this  water  consumption  fi-om 
the  rest  of  the  "consiunables"  included 
in  the  financial  statement.  Accordingly, 
since  all  water  consumption,  for 
whatever  purpose,  is  included  in  factory 
overhead,  we  have  not  valued  water 


separately  so  as  to  avoid  double 
counting. 
Comment  8:  Valuation  of  Glue 
The  respondents  argue  that  the 
Department's  selection  of  a  surrogate 
value  for  glue  consumed  in  the  packing 
process,  which  was  derived  fi'om  Indian 
import  statistics,  was  incorrect  because 
the  value  used  was  based  on  retail-level 
size  containers.  According  to  the 
respondents,  the  verifications 
demonstrated  that  the  PRC  producers 
obtain  glue  in  larger  size  containers,  and 
thus  the  respondents  contend  that  glue 
should  be  valued  based  on  a  value 
exclusive  of  glue  sales  in  containers  of 
one  kilogram  or  less.  For  this  surrogate 
value,  the  respondents  advocate  use  of 
the  Indonesian  import  statistics  value 
that  they  placed  on  the  record  of  this 
investigation. 

DOC  Position: 

Based  on  further  analysis  of  the 
surrogate  value  data  on  the  record,  we 
have  revised  our  selection  of  the  Indian 
surrogate  value  to  rely  on  a  different  set 
of  Inchan  import  statistics  than  that  used 
for  the  preliminary  determination.  The 
imports  statistics  we  have  used  in  the 
final  determination  correspond  to  a  type 
of  glue  more  similar  to  that  employed  by 
the  respondents,  which  is  covered  by 
the  HTS  category  for  glue  that  the 
respondents  proposed  in  their  May  28, 
1998,  submission  (see  Valuation 
Memorandum).  We  have  made  this 
change  to  the  surrogate  value  selected 
because  the  revised  value  appears  to  be 
more  specific  to  the  type  of  glue 
consiuned  by  the  producers,  and  not 
because  of  the  size  of  the  containers 
associated  with  the  glue. 
Comment  9:  Valuation  of  Diesel  Fuel 
The  petitioners  contend  that  diesel 
fuel  should  be  valued  using  prices 
reported  in  the  Indian  publication 
Economic  Times  of  India  ("Times"). 
The  petitioners  claim  that  the  Times 
value  is  superior  to  the  unit  value 
derived  fi'om  Indian  import  statistics 
used  in  the  preliminary  determination 
because  it  is  based  on  domestic  sources, 
more  product-specific,  and  more 
contemporaneous  than  the  import 
statistics  value. 

DOC  Position: 

We  agree  with  the  petitioners  with 
regard  to  the  source  of  the  surrogate 
value  at  issue.  This  source  is 
contemporaneous  with  the  POI,  while 
the  import  statistics  values  are  based  on 
1995-1 996  values .  For  the  final 
determination,  we  have  applied  the 
average  of  the  "old"  prices  listed  in  the 
Times  value  for  diesel  fuel.  We  used  the 
"old"  prices  rather  than  the  "new" 
prices  published  in  the  Times  because. 


according  to  the  published  report,  the 
latter  did  not  take  effect  until  the  very 
end  of  the  POI.  Thus,  it  is  a  reasonable 
assumption  that  the  "old"  prices  were 
in  effect  during  the  POI. 

C.  Production  Factor  Issues 

Comment  10:  Allocation  Methodology 
for  Input  Factors 

The  petitioners  argue  that  the 
consumption  factors  for  three 
producers.  Longhai.  Putian.  and  Zishan, 
should  be  recalculated  to  allocate  over 
the  different  can  sizes  based  on  drained- 
weight  of  the  mushrooms,  rather  than 
net  or  packed  weight.  The  petitioners 
contend  that  to  allocate  factors  on  a 
basis  other  than  drained  weight  is 
distortive  because  per-tmit  BP  is  based 
on  drained  weight.  • 

The  respondents  reply  that  the 
petitioners  are  mistaken  and,  in  fact,  the 
producers  reported  consumption  factors 
on  a  drained-weight  basis.  The 
respondents  state  that  the  producers  in 
question  all  record  production  on  a  net- 
weight  basis,  but  they  all  converted 
production  factors  to  drained  weight 
using  net  weight  as  the  allocation  basis. 

DOC  Position: 

We  agree  with  the  respondents.  Our 
verification  reports  for  Longhai.  Putian, 
and  Zishan  confirm  that  the 
consiunption  factors  have  been  reported 
on  a  drained-weight  basis  (see,  e.g., 
Longhai  verification  report  of  October 
13, 1998,  at  pages  4-5)  and  therefore  no 
recalculation  is  necessary. 

Comment  11:  Treatment  of  Cans  and 
Jars  as  Direct  Materials  or  Packing 
Materials 

The  respondents  claim  that  the 
Department  erred  in  classifying 
containers  (i.e.  tin  cans  and  glass  jars)  as 
direct  materials  and  instead  should 
consider  these  items  to  be  packing 
materials.  The  respondents  contend  that 
section  773(c)(1)(B)  of  the  Act  specifies 
that  the  cost  of  containers  shall  be 
added  to  NV  after  accoimting  for  the 
factors  of  production  utilized  in 
producing  the  merchandise.  According 
to  the  respondents,  the  containers  are 
simply  a  means  of  transporting 
preserved  mushrooms  and  are  not  an 
integral  part  of  the  product.  As  such,  the 
respondents  continue,  valuation  of 
container  materials  should  not  be 
included  in  the  valuation  of  the  cost  of 
manufacturing.  The  respondents 
distinguish  the  facts  in  the  instant  case 
from  those  in  Washington  Red 
Raspberries  Commission  v.  United 
States,  859  F.2d  898  (Fed.  Cir.  1988) 
("Red  Raspberries"),  in  which  the 
Department's  treatment  of  containers  as 
an  integral  part  of  the  subject 
merchandise  was  affirmed  by  the  Court 
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;0f  Appeals  for  the  Federal  Circuit.  In 
mis  respect,  the  respondents  ai^gue  that 
tne  containers  case  do  not  preserve  the 
ifiushrooms  but  serve  merely  as  a  vessel 
ih  which  to  ship  them. 

The  petitioners  state  that  the 
I  ontainers  are  properly  treated  as  part  of 
I  le  direct  materials  factors  as  they  are 
i  n  integral  part  of  the  production 
Drocess  and  subject  merchandise.  The 
fBtitioners  also  cite  the  decision  in  Red 
Raspberries  to  support  the  position  that, 
l*rhere  the  materials  are  not  incidental  to 
the  cost  of  the  merchandise,  but  rather 
die  product  cannot  exist  in  its  natural 
i  3rm  but  for  the  container,  that 
( ontainer  cost  may  be  included  in  direct 
r  laterials. 

IXX  Position: 

Consistent  with  our  approach  in  the 
three  other  preserved  mushrooms 
investigations,  including  Final 
I  letermination  of  Sales  at  Less  Than 
I  'air  Value:  Certain  Preserved 
I  iushrooms  from  Chile,  63  FR  56613, 
d>ctober  22, 1998,  we  have  treated  the 

ntainers  (i.e.,  cans  or  yaxs)  as  part  of 

e  subject  merchandise.  We  note  that 
reserved  mushrooms  include  the 

mtainer  as  an  integral  part  of  the 
roduct,  as  noted  above  in  the  "Scope 
f  Investigation"  section  of  this  notice, 

d  the  product  does  not  exist  as  the 
Isbbject  merchandise  without  the 
qontainer.  This  treatment  is  also 
iqonsistent  with  our  rationale  in  Red 
Raspberries  and  our  methodology  in 
similar  cases  involving  preserved 
jproducts,  such  as  the  Fina7 

termination  of  Sales  at  Less  Than 
[a/r  Value:  Canned  Pineapple  Fruit 

m  Thailand,  60  FR  29553,  June  5, 
5. 

Comment  12:  Accounting  for  Water 

!S 

The  petitioners  contend  that  the 
partment  should  adjust  the  reported 
lirater  input  consiuned  by  the  PRC 
^iroducers  [i.e.  the  water  packed  in  the 
pons  or  jars)  to  account  for  water  lost 
(]imug  production.  According  to  the 
(Petitioners,  most  of  the  producers 

Sported  a  theoretical  factor  for  this 
ater  input  which  failed  to  account  for 
ater  lost.  As  Putian  accounted  for  this 
input  loss  through  a  theoretical  water 
vraste  ratio,  the  petitioners  contend  that 
"  e  Department  should  apply  Putian 's 
ater  waste  ratio  to  the  other  producers 
facts  available. 

The  respondents  state  that  the 
titioners  have  misunderstood  the 
ducers'  reporting.  According  to  the 
respondents,  the  reporting  methodology 
accounts  for  all  water  consimied  by  the 
producers  and  thus  includes  any  water 
that  was  allegedly  lost.  They  add  that 
'  4hile  Putian 's  methodology  was 


different  than  that  employed  by  the 
other  producers,  it  provided  the  same 
results. 

DOC  Position: 

We  agree  with  the  respondents.  The 
verification  reports  indicate  that  the 
producers  have  accounted  adequately 
for  water  consumption.  However,  as 
noted  above  in  our  responses  to 
Comment  5  and  Comment  7,  all  water 
consumed  is  included  in  factory 
overhead  and  we  have  not  included  a 
separate  value  for  water  in  the  final 
determination.  Thus,  since  all  water 
factors  consumed  have  been  valued  as 
part  of  factory  overhead,  this  issue  is 
moot. 

Comment  13:  Facts  Available  for  Can 
Supplier  Input  Factors 

The  petitioners  contend  that  the 
Department  should  apply  facts  available 
for  the  factors  of  production  reported  by 
Zhaoan's  affiUated  can  supplier, 
Zhangzhou  Ruida,  because  the 
Department  was  unable  to  verify  these 
factors.  Citing  Zhangzhou  Rulda's 
verification  report,  the  petitioners  assert 
that  the  factors  could  not  be  verified 
because  the  manufacturer  had  used  a 
cost-based  allocation  methodology 
rather  than  a  quantity-based  allocation 
methodology.  As  facts  available  for 
these  inputs,  the  petitioners  claim  that 
the  Department  should  apply  the 
surrogate  value  selected  for  cans. 

EKX  Position: 

We  agree  with  the  petitioners.  As 
discussed  in  the  verification  report, 
Zhangzhou  Ruida  was  unable  to  support 
its  response  and  therefore  we  cannot 
rely  on  its  information  for  the  final 
determination.  Accordingly,  we  have 
appUed  the  surrogate  value  for  cans,  as 
identified  in  Comment  6  above,  to 
23iaoan's  can  consumption  factors. 

Comment  14:  Treatment  of  Labels  as 
Packing  Materials 

As  discussed  above  under  Comment 
11,  the  respondents  assert  that  the 
containers  used  for  preserved 
mushrooms  should  be  treated  as 
packing  materials  rather  than  direct 
materials.  Similarly,  the  respondents 
contend  that  the  labels  affixed  to  the 
containers  should  also  be  considered 
packing  materials. 

DOC  Position: 

We  agree  with  respondents  with 
respect  to  labels.  While  cans  are  an 
integral  part  of  the  subject  merchandise 
[see  Comment  11),  cans  may  or  may  not 
have  labels,  which  serve  more  as  a 
packaging  component  to  identify  and 
market  the  finished  product.  Therefore, 
we  have  valued  labels  as  part  of  packing 
materials  in  the  final  determination. 


D.  Company-Specific  Issues 

Covament  15:  Xiamen  Jiahua's  Sales 
Prices 

Xiamen  Jiahua  contends  that  certain 
U.S.  sales  prices  should  be  revised  to 
reflect  the  price  charged  by  Xiamen 
Jiahua's  affihated  trading  company  to 
unaffiliated  customers,  as  Xiamen 
Jiahua  reported  at  the  commencement  of 
verification,  rather  than  the  previously 
reported  prices,  which  reflect  the  sale 
from  Xiamen  Jiahua  to  the  affiliated 
trading  company. 

DOC  Position: 

We  agree  and  have  revised  the  sales 
data  pursuant  to  Xiamen  Jiahua's 
September  14, 1998,  submission,  which 
"we  verified.  This  revision  is  in 
accordance  with  the  statutory 
requirement  of  section  772(a)  of  the  Act 
to  base  EP  on  the  price  to  the  first 
unaffiUated  customer. 

Comment  16:  Dongya  Firewood 
Consumption 

The  petitioners  state  that  the 
Department  should  include  a  valuation 
for  firewood  consumed  by  Dongya  to 
start  the  boilers  used  in  production  of 
the  subject  merchandise  in  the  Dongya 
NV  calculation.  The  petitioners  note 
that  consumption  of  this  input  was  not 
reported  by  Dongya  in  the  questionnaire 
response. 

Dongya  responds  that  the  firewood  is 
used  as  kindling  to  ignite  coal  used  to 
generate  steam  in  the  production 
process.  As  such,  Dongya  contends  that 
this  input  is  properly  regarded  as  part 
of  factory  overhead  rather  than  a 
separate  factor  of  production. 

DOC  Position: 

We  agree  with  Dongya  and  treated 
firewood  as  part  of  factory  overhead, 
rather  than  valuing  it  separately- 

Comment  1 7:  Zishan  Scrap  Factors 

The  petitioners  argue  that,  as  2Ushan 
was  unable  to  support  the  sale  and 
receipt  of  payment  for  scrap  materials  at 
verification,  the  Department  should  not 
adjust  Zishan 's  NV  to  account  for  the 
sale  of  these  by-products. 

Zishan  states  that  it  demonstrated  to 
the  Department  at  verification  that  it 
sells  its  by-product.  While  it  did  not 
provide  support  for  one  particular 
month  requested  by  the  Department, 
Zishan  claims  that  nevertheless,  it 
established  the  fact  for  another  month 
Mcamined  at  verification  and  thus  is 
entitled  to  an  adjustment  in  the 
calculation  of  its  NV. 

DOC  Position: 

We  agree  with  the  petitioners  and 
have  rejected  Zishan's  by-product 
adjustment  to  its  NV  ber^ause  Zishan 
was  unable  to  document  sales  of  its  by- 


products  during  the  POL  The  by- 
product sales  shown  at  verification 
occurred  several  months  prior  to  the 
POL  December  was  the  only  month  of 
the  POI  where  there  was  subject 
merchandise  production  and  since 
Zishan  could  not  support  by-product 
sales  for  that  month  or  any  other  month 
of  the  POL  we  have  no  basis  to  conclude 
that  it  in  fact  sold  its  by-products  diuing 
the  POL 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section 
735(c)(l)(B]  of  the  Act,  we  are  directing 
the  Customs  Service  to  continue  to 
suspend  liquidation  of  all  imports  of 
subject  merchandise  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consimiption  on  or  after  August  5, 1998, 
the  date  of  publication  of  the 
preliminary  determination  in  the 
Federal  Register  except  for  subject 
merchandise  exported  by  Tak  Fat  or 
other  companies  not  specifically  named 
below.  For  merchandise  exported  by 
Tak  Fat  or  by  other  companies  not 
specifically  named  below,  we  are 
directing  the  Customs  Service  to 
continue  to  suspend  Uquidation  of  all 
imports  of  the  subject  merchandise  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consimiption  on  or  after 
May  7, 1998,  the  date  90  days  prior  to 
the  date  of  publication  of  the 
preliminary  determination  in  the 
Federal  Register,  in  accordance  with 
our  critical  circumstances  finding. 
Furthermore,  we  will  instruct  the 
Customs  Service  to  refund  all  bonds  and 
cash  deposits  posted  on  subject 
merchandise  exported  by  all  the 
companies  spe<dfically  named  below, 
except  Tak  Fat,  that  was  entered  or 
withdrawn  &t>m  warehouses  for 
consumption  prior  to  August  5, 1998. 

The  Customs  Service  shall  continue  to 
reqiiire  a  cash  deposit  or  the  posting  of 
a  bond  equal  to  the  weighted-average 
amount  by  which  the  NV  exceeds  the 
EP,  as  in(&cated  in  the  chart  below. 
These  suspension  of  Uquidation 
instructions  will  remain  in  effect  imtil 
further  notice. 


Weight- 

ed-aver- 

Critical 

Exporter/manufacturer 

age 

margin 

cir- 
cum- 

percent- 

stances 

age 

Shenzhen  Cofry  Cereals, 

126.16 

No 

Oils.  &  Foodstuffs  Co., 

Ltd.. 

Gerber  (Yunnan)  Food 

158.79 

No 

Co.. 

Jiangsu  Cereals,  Oils  & 

158.79 

No 

Foodstuffs  Group  Im- 

port &  Export  Corpora- 

tion. 

Fujian  Provincial  Cereals, 

158.79 

No 

Oils  &  Foodstuffs  l&E 

Corp.. 

Putian  Cannery  Fujian 

158.79 

No 

Provirwe. 

Xiamen  Gulong  l&E  Co., 

158.79 

No 

Ltd.. 

Gerieral  Canned  Foods 

158.79 

No 

Factory  of  Zf«ngzhou. 

Zhejiang  Cereals,  Oils  & 

158.79 

No 

foodstuffs  l&E  Corp.. 

Shanghai  Foodstuffs  l&E 

158.79 

No 

Corp.. 

Canned  Goods  Co.  of 

158.79 

No 

Raoping. 

PRC-wide  Rale 

198.63 

Yes 

Exporter/manufacturer 

Weight- 
ed-aver- 
age 
margin 
percent- 
age 

Critical 
cir- 
cum- 
stances 

China  Processed  Food 
l&E  CoTXiamen  Jiaf  iua 
l&E  Trading  Company, 
Ltd.. 

Tak  Fat  Trading  Co 

154.71 
178.59 

No 
Yes 

The  PRC-wide  rate  applies  to  all 
entries  of  subject  merchandise  except 
for  entries  from  exporters/factories  that 
are  identified  individually  above. 

rrC  Notification 

In  accordance  with  section  735(d)  of 
the  Act.  we  have  notified  the 
International  Trade  Conunission  (ITC)  of 
our  determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will,  within  45  days,  determine  whether 
these  imports  are  materially  injuring,  or 
threaten  material  injury  to,  the  U.S. 
industry.  If  the  ITC  determines  that 
material  injiuy .  or  threat  of  material 
injury  does  not  exist,  the  proceeding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  canceled.  If 
the  ITC  determines  that  such  injury 
does  exist,  the  Department  will  issue  an 
antidumping  duty  order  directing 
Customs  officials  to  assess  antidumping 
duties  on  all  imports  of  the  subject 
merchandise  entered  for  consumption 
on  or  after  the  effective  date  of  the 
suspension  of  Uquidation. 

lliis  determination  is  issued  and 
published  in  accordance  with  sections 
735(d)  and  777(i)(l)  of  the  Act. 

Dated:  December  18, 1998. 

Richard  W.  Moreland, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[PR  Doc.  98-34704  Filed  12-30-98;  8:45  am] 

BILUNO  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-«60-802] 

Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain 
Preserved  Mushrooms  from  Indonesia 

AQEIICY:  Import  Administration, 
International  Trade  Administration, 
E)epartment  of  Commerce. 
EFFECTIVE  DATE:  December  31, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  J.  Jenkins  or  David ).  Goldberger. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue.  N.W., 
Washington.  D.C.  20230;  telephone: 
(202)  482-1756  or  (202)  482-4136, 
respectively. 

THE  APPUCABLE  STATUTE: 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1. 1995. 
the  effective  date  of  the  amendihents 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce 
("Department")  regidations  are  to  the 
regulations  at  19  CFR  Part  351  (April 
1998). 

FINAL  DETERMINATION: 

We  determine  that  certain  preserved 
mushrooms  ("mushrooms")  from 
Indonesia  are  being  sold  in  the  United 
States  at  less  than  fair  value  ("LTFV"), 
as  provided  in  section  735  of  the  Act. 
The  estimated  margins  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

Since  the  amended  preliminary 
determination  [Notice  of  Amended 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Preserved 
Mushrooms  from  Indonesia,  63  FR 
46776,  September  2, 1998,  Uie  following 
events  have  occurred: 

In  September  1998,  respondents 
submitted  to  the  Department  the  1997 
annual  reports  for  FT  Indofood  Sukses 
Makmur  Tbk  ("Indofood")  and  PT 
IndoEvergreen  Agro  Business  Corp. 
("IndoEvergreen").  PT  Zeta  Agro 
Corporation  (Zeta)  provided  the 
Department  with  supplemental 
information  regarding  its  start-up 
adjustment  claim. 

PT  Dieng  Djaya  (Dieng)  and  PT  Surya 
Jaya  Abadi  Perkasa  (Siuya  Jaya)  (Dieng/ 
Surya  Jaya)  and  Zeta  submitted  to  the 
Department  on  September  24. 1998,  and 
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(llctober  5, 1998,  respectively, 
(ivrrections  to  their  previously 
^libmitted  responses  for  errors  that  were 
found  diuing  their  preparations  for 
verification.  During  September  and 
October  1998,  we  verified  Dieng/Surya 
raya's  and  Zeta's  questionnaire 
ij^ponse.  Following  verification,  we 
ijdquested  Surya  Jaya  to  submit  a  revised 
sales  tape  to  include  previously 
unreported,  transaction-specific  bank 
charges  inoured  on  U.S.  sales.  We  also 
requested  that  Zeta  submit  a  revised 
sales  tape  to  include  the  above- 
ijaentioned  charges,  as  well  as  revisions 
tjc  brokerage  and  inland  freight  charges 
tt  at  were  previously  submitted  on 
Qbtober  5, 1998.  The  requested  revised 
dfta  were  submitted  to  the  Department 
6^  November  5, 1998.  On  November  2 

^d  3, 1998,  we  issued  our  verification 
Jrts  for  Dieng/Surya  Jaya  and  Zeta, 

spectively  (see  Memoranda  to  the  File 
yarding  Verification  of  Sales  and  Cost 
Responses  dated  November  2, 1998  for 
Dieng  and  Surya  Jaya,  and  November  3, 
1998  for  Zeta  ("Dieng,  Surya  Jaya  and 
^ta  Verification  Reports," 
Respectively). 

The  petitioners,  respondents  and 
Pillsbury  Company,  an  importer  of 
subject  merchandise  ("Pillsbury"), 
submitted  case  briefs  on  November  9, 
1998.  On  November  10, 1998, 
petitioners  vdthdrew  their  request  for 
tne  public  hearing  which  they 
submitted  on  August  7, 1998. 
Petitioners,  respondents  and  Pillsbury 

ibmitted  rebuttal  briefs  on  November 
ii.  1998. 

©pe  of  Investigation 

For  purposes  of  this  investigation,  the 
I]  oducts  covered  are  certain  preserved 
ushrooms  whether  imported  whole, 
ced,  diced,  or  as  stems  and  pieces. 
"the  preserved  mushrooms  covered 
under  this  investigation  are  the  species 
/figaricus  bisporus  and  Agaricus 

orquis.  "Preserved  mushrooms"  refer 
mushrooms  that  have  been  prepared 
preserved  by  cleaning,  blanching,  and 
etimes  slicing  or  cutting.  These 
'brooms  are  then  packed  and  heated 
containers  including  but  not  limited 
cans  or  glass  jars  in  a  suitable  liquid 
'iiun,  including  but  not  limited  to 
ter,  brine,  butter  or  butter  sauce. 

irved  mushrooms  may  be  imported 
ole,  sliced,  diced,  or  as  stems  and 

Included  within  the  scope  of  the 
estigation  are  "brined"  mushrooms, 
ich  are  presalted  and  packed  in  a 
ivy  salt  solution  to  provisionally 
preserve  them  for  further  processing. 

Excluded  from  the  scope  of  this 
i^estigation  are  the  following:  (1)  all 
o  t  ler  species  of  mushroom,  including 
s  iaw  mushrooms;  (2)  all  fresh  and 


chilled  mushrooms,  including 
"refrigerated"  or  "quick  blanched 
mushrooms;  (3)  dried  mushrooms;  (4) 
frozen  mushrooms;  and  (5)  "marinated," 
"acidified"  or  "pickled"  mushrooms, 
which  are  prepaied  or  preserved  by 
means  of  vinegar  or  acetic  acid,  but  may 
contain  oil  or  other  additives. 

The  merchandise  subject  to  this 
investigation  is  classifiable  imder 
subheadings  2003.10.0027, 
2003.10.0031,2003.10.0037, 
2003.10.0043,  2003.10.0047, 
2003.10.0053,  and  0711.90.4000  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTS").  Although  the 
HTS  subheadings  are  provided  for 
convenience  and  Customs  purposes,  the 
written  description  of  the  merchandise 
under  investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  ("POI")  is 
January  1, 1997,  through  December  31, 
1997. 

Fair  Value  Comparisons 

To  determine  whether  sales  of 
mushrooms  from  Indonesia  to  the 
United  States  were  made  at  LTFV,  we 
compared  export  price  ("EP")  to  the 
normal  value  ("NV"),  as  described  in 
the  "Export  Price"  and  "Normal  Value" 
sections  of  this  notice,  below.  In 
accordance  with  section 
777 A(d)(l)(A)(i)  of  the  Act,  we 
calculated  weighted-average  EPs  for 
comparison  to  weighted-average  NVs. 

Furthermore,  for  Dieng/Surya  Jaya,  we 
calculated  weighted-average  EPs  based 
on  the  combined  set  of  Dieng's  and 
Surya  Jaya's  U.S.  sales,  and  Uien 
compared  the  consolidated  set  of 
wei^ted-average  EPs  with  a  single  set 
of  weighted-average  NVs  to  properly 
derive  the  final  weighted-average 
margin  for  the  collapsed  entity.  [See 
Comment  5  in  the  "Interested  Party 
Comments"  section  of  this  notice  for 
further  disciission.) 

In  this  proceeding,  we  verified  that 
none  of  the  respondents  had  a  viable 
home  market  or  third  country  market. 
Therefore,  consistent  with  our 
preliminary  determination,  we  used  CV 
as  the  basis  for  NV  when  making 
comparisons,  in  accordance  with 
section  773(a)(4)  of  the  Act. 

Export  Price 

As  in  the  preliminary  determination, 
for  both  Dieng/Surya  Jaya  and  Zeta  we 
used  EP  methodology,  in  accordance 
with  section  772(a)  of  the  Act,  because 
the  merchandise  was  sold  directly  to  the 
first  unaffiliated  purchaser  in  the  United 
States  prior  to  importation  and  CEP 
methodology  was  not  otherwise 
indicated. 


Dieng/Surya  Jaya 

We  calculated  EP  using  the  same 
methodology  as  in  the  preliminary 
determination,  with  the  following 
exceptions:  We  made  a  deduction  to  the 
starting  price  for  discounts  associated 
with  certain  sales  reported  by  Surya 
Jaya  (see  Surya  Jaya  Verification  Report 
at  14).  We  did  not  deduct  foreign  inland 
insurance  charges  incurred  by  Dieng 
because  we  verified  that  these  costs 
were  associated  with  imports  of  raw 
materials  rather  than  sales  of  subject 
merchandise  [see  Dieng  Verification 
Report  at  22).  We  also  did  not  make  an 
adjustment  for  Dieng's  claimed  duty 
drawback,  as  Dieng  could  not  provide 
evidence  of  linkage  between  import 
duties  paid  and  taxes  rebated  during  the 
POI.  [See  Comment  9  in  the  "Interested 
Party  Comment"  section  for  further 
discussion.) 

Based  on  our  verification  findings,  we 
made  the  following  revisions  to  Dieng's 
U.S.  sales  database:  (1)  revised  the 
product,  style,  grade,  customer  codes, 
and  payment  dates  for  certain 
transactions,  where  appropriate  (see 
Dieng  Verification  Report  at  19-20);  (2) 
revised  the  POI  per-unit  bank  charge, 
incorrectly  reported  as  brokerage  and 
handling  expense  in  the  response,  to 
reflect  a  value-based  allocation  [see 
Dieng  Verification  Report  at  22-23);  (3) 
revised  the  reported  POI  per-unit  freight 
charge  [see  Dieng  Verification  Report  at 
21-22);  and  (4)  recalculated  credit 
expense  based  on  the  revised  payment 
dates  for  certain  transactions  and  the 
short-term  interest  rate  verified  for 
Surya  Jaya  (see  Dieng  Verification 
Report  at  25  and  Surya  Jaya  Verification 
Report  at  16). 

Based  on  our  verification  findings,  we 
made  the  following  revisions  to  Surya 
Jaya's  U.S.  sales  database:  (1)  changed 
the  product  code,  style,  customer  code, 
grade,  weight,  control  niunber,  number 
of  cans  per  carton,  sales  date,  payment 
date,  brokerage  charge,  and  quantity  for 
certain  transactions,  where  appropriate 
[see  Surya  Jaya  Verification  Report  at 
14-15,  and  Exhibit  15  of  the  Dieng/ 
Surya  Jaya  September  24, 1998 
submission);  (2)  accounted  for  discounts 
granted  on  certain  transactions,  where 
appropriate  [see  Surya  Jaya  Verification 
Risport  at  14);  and  (3)  recalculated  credit 
expense  based  on  the  short-term  interest 
rate  and  payment  dates  verified  for 
Surya  Jaya  [see  Surya  Jaya  Verification 
Report  at  16). 

Zeta 

We  calculated  EP  using  the  same 
methodology  as  in  the  preliminary 
determination.  Based  on  our  verification 
findings,  we  made  revisions  to  Zeta's 
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U.S.  sales  database,  where  appropriate, 
to  correct  errors  in:  (1)  the  reported  sales 
dates  for  certain  transactions  (see  Zeta 
Verification  Report  at  11-12);  (2)  the 
reported  shipment  date,  type  of 
container,  weight,  product  code,  control 
number,  niunber  of  cans  per-carton,  and 
quantity  for  certain  transactions  [see 
Zeta  Verificttion  Report  at  20,  and  Zeta 
October  5, 1998  submission  at  2;  and  (3) 
the  per-imit  expense  amoimts  reported 
for  insurance.  Inland  freight,  and 
brokerage/handling  for  certain 
transactions  [see  Zeta  Verification 
Report  at  20-22,  and  Zeta's  October  5, 
1998  submission  at  Exhibit  2). 

Nonnal  Value 

After  testing  home  market  viability  as 
noted  above,  we  calculated  NV  as  noted 
in  the  "Price-to-CV  Comparisons" 
section  of  this  notice. 

Calculation  ofCV 

]n  accordance  with  section  773(e)  of 
the  Act,  we  calculated  CV  based  on  the 
sum  of  each  respondent's  cost  of 
materials,  fabrication  costs,  selling, 
general,  and  administrative  expenses 
(SG&A),  profit,  and  U.S.  packing  costs. 
In  accordance  with  section  773(e)(2)  of 
the  Act,  we  based  selling  expenses  and 
profit  on  amounts  incurred  and  realized 
in  the  foreign  country.  Because  none  of 
the  respondents  had  a  viable  home 
market,  we  based  selling  expenses  and 
profit  on  one  of  the  alternatives  imder 
section  773(e)(2)(B)  of  the  Act. 
Specifically,  section  773(e)(2)(B)(iii)  of 
the  Act  permits  the  Department  to  use 
any  reasonable  method.  Therefore,  we 
based  selling  expenses  and  profit  on 
amounts  derived  from  the  1997 
financial  statements  of  an  hidonesian 
foods  producer.  See  Comment  2  in  the 
"hiterested  Party  Comments"  section  of 
this  notice. 

Dieng/Surya  Jaya 

We  made  the  following  adjustments  to 
the  cost  data  submitted  by  Dieng/Surya 
Jaya: 

Dieng 

1.  We  calculated  CV  based  on  the  cost 
of  manufactiuing  ("COM")  during  the 
POI.  instead  of  the  cost  of  goods  sold 
("COGS")  during  the  POI.  See  Comment 
3  in  the  "Interested  Party  Comments" 
section  of  this  notice. 

2.  We  recalculated  Dieng's  per-unit 
CVs  using  a  weight-based  allocation 
methodology  instead  of  relying  on 
Dieng's  standards  to  allocate  costs.  See 
Comments  6  and  7  in  the  "Interested 
Party  Comments"  section  of  this  notice. 

3.  We  calculated  the  cost  of  fancy  and 
non-fancy  mushrooms  based  on  the 
weighted-average  cost  of  Dieng's 


purchases  of  mushrooms  and  Dieng's 
own  cost  to  produce  mushrooms.  See 
Comment  7  in  the  "Interested  Party 
Comments"  section  of  this  notice. 

4.  We  recalculated  Dieng's  general 
and  administrative  (G&A)  expense  ratio 
excluding  selling  expenses. 

5.  We  recalculated  the  reported 
financing  expense  ratio  excluding  the 
double  counting  of  short-term  interest 
income. 

Surya  Jaya 

1.  We  calculated  CV  based  on  the 
COM  during  the  POI,  instead  of  the 
COGS  during  the  POI.  See  Comment  3 
in  the  "Interested  Party  Comments" 
section  of  this  notice. 

2.  We  recalculated  Surya  Jaya's  per- 
unit  CV's  using  a  weight-based 
allocation  methodology  instead  of 
relying  on  its  affiUated  company's 
(Dieng's)  standards  to  allocate  costs.  See 
Comments  6  and  7  in  the  "Interested 
Party  Comments"  section  of  this  notice. 

3.  We  recalculated  the  reported 
financing  expense  ratio,  excluding  bank 
charges  associated  with  letters  of  credit 
directly  related  to  U.S.  sales  of  subject 
merchandise  and  including  short-term 
interest  income.  See  Comment  4  in  the 
"Interested  Party  Comments"  section  of 
this  notice. 

4.  We  excluded  bom  the  reported  cost 
of  preserved  mushrooms  the  offset  for 
fresh  mushroom  sales  revenues,  and  we 
allocated  the  resulting  total  costs 
equally  to  all  mushrooms  produced.  See 
Comment  10  in  the  "Interested  Party 
Comments"  section  of  this  notice. 

Zeta 

We  made  the  following  adjustments  to 
the  cost  data  submitted  by  Z^ta: 

1.  We  calculated  CV  based  on  the 
COM  during  the  POI,  instead  of  the 
COGS  during  the  POI.  See  Comment  3 
in  the  "Interested  Party  Comments" 
section  of  this  notice. 

2.  We  allocated  growing  costs  to  sales 
of  fresh  mushrooms  based  on  weight 
rather  than  sales  value  as  discussed  in 
the  preliminary  determination  at  41785. 

3.  We  recalculated  the  cost  of  fancy 
and  non-fancy  mushrooms  based  on  the 
weighted-average  cost  of  Zeta's 
purchases  of  mushrooms  and  21eta's 
own  production  cost  of  mushrooms.  See 
Comment  13  in  the  "Interested  Party 
Comments"  section  of  this  notice. 

4.  We  reclassified  certain  claimed 
offsets  to  COM  as  G&A  and  combined 
these  amounts  with  the  G&A  expenses 
verified  and  reported  by  Zeta  as  G&A  in 
its  audited  financial  statements  to 
derive  the  G&A  expense  ratio  appUed  to 
COM.  See  Comments  12  and  15  in  the 
"Interested  Party  Comments"  section  of 
this  notice. 


5.  We  excluded  the  revenue  and  cost 
associated  with  casing  soil  and  spawn 
compost  sales  from  the  reported  cost  of 
preserved  mushrooms.  See  Conunent  12 
in  the  "Interested  Party  Comments" 
section  of  this  notice. 

6.  We  recalculated  the  reported 
financial  expense  ratio  to  include 
certain  foreign  exchange  gains  on 
accounts  payable. 

7.  We  recalculated  CV  using  the  net 
production  quantity  of  preserved 
canned  mushrooms  instead  of  the 
reported  gross  production  quantity.  See 
Comment  16  in  the  "Interested  Party 
Comments"  section  of  this  notice. 

8.  We  denied  Zeta's  claimed  start-up 
adjustment  because  it  did  not  satisfy  the 
criteria  under  section  773(f)(1)(C)  of  the 
Act.  See  Comment  11  in  the  "Interested 
Party  Comments"  section  of  this  notice. 

Price-to-CV  Comparisons 

For  price-to-CV  comparisons,  we 
applied  the  same  general  methodology 
used  in  the  preliminary  determination. 
However,  we  also  made  a  circumstance- 
of-sale  adjustment,  pursuant  to  section 
773(a)(6)(C)(iii)  of  the  Act  and  19  CFR 
351.41G(c),  for  U.S.  bank  charges  which 
we  verified  to  be  direct  selling  expenses. 
(See  Comment  4  in  the  "Interested  Party 
Comn.ents"  section  of  this  notice  for 
further  discussion.)  In  addition,  we 
made  a  circiunstance-of-sale  adjustment 
for  revised  U.S.  credit  expenses,  where 
appropriate. 

Petitioners  argue  that  the  Department 
should  use  two  averaging  periods  in  its 
margin  calculations  to  accoimt  for  the 
effect  of  the  devaluation  of  the 
Indonesian  rupiah.  Petitioners  contend 
that  CV  differs  significantly  and 
dramatically  over  the  coiurse  of  the  POI 
when  exchange  rates  are  taken  into 
accoimt. 

We  have  continued  to  use  POI 
averages  for  this  final  determination. 
For  further  details,  please  see  the 
discussion  in  Comment  1  of  the 
"Interested  Party  Comments"  section  of 
this  notice,  below. 

Currency  Conversion 

As  in  the  preliminary  determination, 
we  made  currency  conversions  into  U.S. 
dollars  based  on  die  exchange  rates  in 
effect  on  the  dates  of  the  U.S.  sales  as 
certified  by  the  Federal  Reserve  Bank, 
ignoring  fluctuations,  in  accordance 
with  section  773A  of  the  Act. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  verified  the  information 
submitted  by  the  respondents  for  use  in 
our  final  determination.  We  used 
standard  verification  procedures, 
including  examination  of  relevant 
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lunting  and  production  records  and 
oHginal  source  documents  provided  by 
respondents. 

Interested  Party  Comments 

dineral  Comments 

Comment  1 :  Averaging  Periods  to 
4^ount  for  the  Effect  of  Time  on  Price 
dcfemparability 

J  Petitioners  request  that  the 
iJepartment  reconsider  its  preUminary 
decision  not  to  use  two  six-month 
awieraging  periods  to  calculate  the 
iping  margins  in  this  investigation, 
dtioners  urge  the  Department  to 
:  from  its  standard  use  of  a  single 

i^|ighted-average  price  to  ensure  that 
I  currency  conversion  methodology 
;  not  distort  the  Department's 
osculations  of  the  dimiping  margins. 
P^dtioners  point  out  that  the  first  half 
oftthe  POI  (January-June  1997)  was 
characterized  by  low  inflation 
(4i>proximately  1.5  percent)  and 
v^tually  no  depreciation  of  the  ciurency 
(kss  than  3  percent),  and  that  the 
8M»nd  half  of  the  POI  (July-December 
1997)  was  characterized  by  unexpected, 
sudden  and  dramatic  inflation 
(approximately  8.1  percent)  and 
extraordinary  currency  devaluaticm 
(i^yer  60  percent).  Petitioners  state  that 
th^  respondents'  pricing  practices 
remained  the  same,  in  that  respondents 
did  not  take  any  affirmative  actions  to 
minimize  or  eliminate  their  dumping 
n^irgins  in  the  second  half  of  1997  in 
db  nparison  to  the  first  half  of  1997. 
lit  ey  argue,  however,  that  with  respect 
to  the  calculation  of  NV.  when  the 
n^piah  is  converted  to  dollars  during  the 
s^nd  half  of  the  POI.  the  constant 
aji^ual  weighted-average  will  be  as 
nttch  as  65  percent  lower  than  the 
i4^ntical  CV  that  is  converted  during 
th4  first  half  of  the  POI.  In  this  instance, 
poitioners  state  that  an  otherwise  stable 
and  constant  CV  changes  dramatically 
over  the  course  of  the  investigation 
period  when  converted  to  U.S.  dollars 
simply  because  of  the  currency 
conversion  method  that  is  used.  In  face 
of  ^le8e  facts,  petitioners  aigue  that  the 
n^drit  of  using  a  single  wei^ted-average 
nb^mal  value  for  the  entire  POI  must  be 
cuefully  evaluated. 

'  Petitioners  cite  a  nimiber  of  cases  to 
demonstrate  that  the  Department  has  the 
authority,  under  section  777A(d)(l)(A) 
of  the  Act,  to  use  a  variety  of  methods 
to  compare  prices  in  determining 
whether  sales  at  LTFV  exist.  Moreover, 
pe  itioners  note  that  the  SAA  at  843 
reoognizes  that  in  determining  sales 
comparability  for  purposes  of  inclusion 
in  B  particular  average,  time  is  a  factor 
which  may  affect  the  comparabiUty  of 
sfillss  and  that  the  Department  may 


resort  to  short  time  periods  when  NVs 
included  in  the  averaging  group  differ 
significantly  over  the  POI.  The  cases 
dted  by  petitioners  to  support  their 
statement,  include:  the  Fjna7 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Nitrocellulose  from  Brazil. 
55  FR  23120,  June  6, 1990 
("Nitrocellulose  from  Brazit'),  where 
the  Department  recognized  and 
attempted  to  minimize  the  effect  of 
severe  currency  devaluation;  Certain 
Fresh  Cut  Flowers  from  Colombia:  Final 
Results  and  Partial  Recission  of 
Antidumping  Duty  Administrative 
Aeview(62  FR  53287.  October  14, 1997) 
["Colombian  Flowers"),  where  the 
Department  revised  its  methodology  in 
Ught  of  the  "devaluation  of  the      ^ 
Colombian  currency;"  the  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Fresh  Kiwi  Fruit  from  New 
Zealand,  57  FR  13695,  April  17. 1992 
{"Kiwi  Fruit  from  New  Zealand"),  where 
the  Department  expanded  the  POI  to 
ensure  "an  accurate  measiue  of  less 
than  fair  value  sales;"  and  the  Fjna7 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Polyvinyl  Alcohol  from 
Taiwan,  61  FR  14106,  March  29. 1996 
V'PVA  from  Taiwan"),  where  the 
Department  established  two  averaging 
periods  because  of  a  "distinct  dividiiig 
line"  between  price  trends  in  the  home 
market. 

In  addition  to  the  cases  previously 
dted.  the  petitioners  further  point  out 
that  the  SAA  at  841  notes  that  the 
"goal"  of  the  Department's  practice  "is 
to  ensure  that  the  process  of  currency 
conversion  does  not  distort  dumping 
margins."  Qtii^  Melamine  Chemicals  v. 
United  States,  732  F.  2d  924.  929;  932 
(Fed.  Cir.  1984).  and  Koyo  Seiko,  20  F. 
3d  1156.1158  (Fed.  Cir.  1994), 
petitioners  assert  that  dimiping  margins 
should  not  be  "artificially"  eliminated 
because  of  unanticipated  changes  in  the 
exchange  rate  given  that  the  goal  of  the 
antidimiping  law  is  to  protect  the 
domestic  industry  from  unfair  trade 
practices. 

In  response  to  the  respondents' 
contention  prior  to  the  preliminary 
determination  that  the  decline  in  the 
rupiah  did  not  cause  any  distentions  or 
"masking"  of  dumping  because  the 
decline  affected  both  respondents"  sales 
revenues  and  costs,  petitioners  maintain 
that:  (1)  the  devaluation  did  not  affect 
the  respondents  costs  because  the 
purchases  of  cans,  which  comprise  a 
major  portion  of  their  costs,  made  after 
the  rupiah  devalued  were  excluded 
from  their  reporting;  and  (2)  petitioners' 
foreign  market  research  and 
respondents'  past  financial  statements 
showed  substantial  losses  unUl  the 


rupiah  devaluation  at  which  point  the 
respondents  showed  a  profit. 

Moreover,  petitioners  assert  that  the 
Department  has  on  other  occasions 
made  special  adjustments  to  a 
respondent's  costs  to  account  for 
"extraordinary  events"  that  occurred 
during  the  POI  or  period  of  review  to 
achieve  a  fair  result,  particularly  when 
a  company's  own  financial  statements 
highUght  the  unusual  and  extreme 
nature  of  the  event.  (See  e.g..  Notice  of 
Final  Determination  of  Sales  at  Less 
than  Fair  Value:  Large  Newspaper 
Printing  Presses  and  Components 
Thereof,  Whether  Assembled  or 
Unassembled  from  Japan,  51  FR  38139, 
38153  July  23.  1996.) 

Petitioners  conclude  that  if  a 
respondent  is  dumping  during  a  time  of 
stable  inflation  ana  currency  valuation, 
dumping  should  not  be  eliininated  by  of 
an  extraordinary  devaluation  of  the 
currency  that  otiierwise  has  no  impact 
on  the  respondent's  pricing  practices. 

According  to  respondents,  none  of  the 
cases  dted  by  petitioners  support  their 
argument.  Respondents  assert  that  the 
statute  and  the  regulations  already 
provide  a  methodology  for  making 
currency  conversions  in  the  face  of 
movements  in  exchange  rates  such  as 
the  devaluation  at  issue.  Absent  a 
rational  explanation  from  petitioners  as 
to  why  the  currency  conversion 
provisions  are  inadequate  to  handle 
exchange  rate  movements,  respondents 
maintain  that  the  Department  should 
not  use  ciurency  changes  as  a  reason  to 
depart  bom  the  averaging  requirements. 
Respondents  contend  that  the  facts  in 
all  of  the  cases  dted  by  petitioners  can 
be  distinguished  from  those  in  this 
investigation  on  the  basis  that 
respondents'  U.S.  prices  did  not  "move 
simificantly"  during  the  POI. 

Furthermore,  respondents  assert  that 
no  data  are  available  to  calculate  CVs  for 
two  six-month  averaging  periods 
because  the  Department  required  the 
respondents  to  report  CV  on  an  annual 
basis.  Unlike  other  cases  such  as  Static 
Random  Access  Memory 
Semiconductors  From  Taiwan,  62  FR 
8909,  February  23, 1998,  where  the 
Department  soUdted  and  used  quarterly 
price  and  cost  data  in  its  analysis  in 
recognition  of  significant  price 
movement  during  the  POI.  respondents 
claim  that  the  Department  did  not 
sohdt  CV  data  on  a  semi-annual  basis 
in  this  case  allegedly  because 
respondents'  U.S.  prices  did  not  move 
si^ficantly. 

Finally,  respondents  state  that  the 
calculated  NV  in  rupiah  terms  was 
stable  during  1997.  but  that  does  not 
mean  that  respondents  were  not  affected 
by  the  rupiah 's  decline.  Respondents 
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point  out  that,  first,  the  rupiah's  decline 
meant  that  the  interest  and  principal 
payments  for  U.S.  dollar-draiominated 
loans  increased.  Second,  the  rupiah's 
decline  meant  that  production  inputs 
based  on  imported  material,  such  as 
cans,  became  more  expensive. 
Respondents  claim  that  contrary  to 
petitioners'  allegations,  these  higher  can 
purchase  costs  were  incorporated  into 
Dieng's  actual  costs,  which  were  used  as 
the  basis  for  Dieng's  reported  costs. 
Therefore,  respondents  maintain  that 
comparing  CV  based  on  a  fiill  year, 
which  includes  the  effects  of  the 
rupiah's  decline,  to  two  averages  based 
on  half-yearly  prices,  will  create 
dumping  margins  where  none  existed. 
Based  on  the  foregoing  arguments, 
respondents  conclude  that  the 
Department's  regulations  are  sufficient 
to  address  currency  exchange 
fluctuations  and,  therefore,  the 
Department  should  adhere  to  its 
preliminary  decision  and  continue  to 
average  prices  over  the  entire  POL 

Similarly,  Pillsbury,  an  importer  of 
subject  merchandise,  argues  that  the 
Department  should  continue  to  reject 
petitioners'  request  for  two  averaging 
periods  after  finding  no  evidence  that 
there  has  been  a  significant  change  in 
the  respondents'  pricing  or  marketing 
behavior  during  the  POI.  Pillsbury 
points  out  that  the  Department  has 
subdivided  the  POI  in  the  limited 
circumstances  where  exporters  behaved 
differently  at  different  times  in  the 
investigation  period.  Pillsbury  attests, 
based  on  its  own  knowledge,  that  the 
Department's  finding  of  no  change  in 
the  exporters'  pricing  or  marketing 
behavior  diuing  the  POI  is  correct. 
Pillsbury  argues  that  the  cases  cited  by 
petitioners  to  support  their  arguments 
are  neither  a  precedent  for  the  result 
they  seek,  nor  broadly  analogous  to  the 
circumstances  of  this  investigation  and. 
in  fact,  support  rejection  of  petitioners' 
position. 

DOC  Position 

Whether  the  Department  should  use 
shorter  averaging  periods  where  there  is 
a  significant  decline  in  the  value  of  the 
foreign  currency  over  the  POI  is  a 
complex  issue.  In  such  cases,  we  are 
concerned  that  using  a  single  average 
NV  for  the  POI  could  mask  significant 
dumping  during  the  period  prior  to  the 
devaluation.  Consequently,  it  may  be 
necessary  to  use  two  or  more  averaging 
I>eriods  to  avoid  a  distortion  in  the 
dumping  analysis.  However,  we  note 
that  using  two  averaging  periods  in  this 
case,  as  proposed  by  the  petitioners, 
would  have  virtually  no  effect  and 
therefore  this  issue  is  without 
consequence.  Thus,  we  have  declined  to 


alter  our  methodology  in  this  case.  We 
will  continue  to  examine  in  fiitxue  cases 
whether  it  is  appropriate  to  use  two  or 
more  averaging  periods,  or  some  other 
method,  to  avoid  distortion  in  the 
diunping  analysis.  We  note  that  we  have 
given  further  consideration  to  the 
reasons  stated  in  the  preliminary 
determination  for  using  one  averaging 
period.  Although  we  continue  to  &id 
that  there  are  distinctions  between  PVA 
from  Taiwan  and  this  case,  we  beUeve 
that  consideration  of  those  distinctions 
is  not  sufficient.  In  addition  to  changes 
in  selling  practices,  we  believe  that  we 
should  also  consider  other  factors,  such 
as  prolonged  large  changes  in  exchange 
rates,  in  determining  whether  it  is 
appropriate  to  use  more  than  one 
averaging  period. 

Comment  2:  Calculation  of  Profit  and 
Selling  Expenses  for  CV 

Respondents  argue  that  the 
Department  improperly  calculated  profit 
and  selling  expenses  in  Dieng/Siuya 
Jaya's  and  Zeta's  CV  calculation  in  the 
preliminary  determination  by  basing  its 
calculations  on  the  selling  expenses  and 
profit  contained  in  the  1996  financial 
statement  of  Indofood,  an  Indonesian 
food  producer  that  does  not  produce 
preserved  mushrooms.  Respondents 
contend  that  the  Department  should 
have  used  the  1997  financial  statements 
of  IndoEvergreen,  a  producer  of  subject 
merchandise  and  a  non-mandatory 
respondent  in  this  investigation,  as  it  is 
the  only  available  information  on  the 
record  which  satisfies  the  statutory 
requirements  under  Section  773(C)(2)(B) 
of  the  Act  for  calculating  CV  profit  and 
selling  expenses  based  on  alternative 
methods. 

Pillsbiuy  states  that,  regardless  of 
whether  the  Department  decides  to  use 
information  bora  IndoEvergreen  or 
Indofood  in  determining  profit  for  the 
mandatory  respondents,  it  should  use 
the  available  1997  profit  data. 
According  to  Pillsbury,  in  determining 
an  exporter's  actual  profit  imder  19 
U.S.C.  SecUon  1677b(e)(2)(A),  the 
Department  considers  profit  reafized 
diuing  the  POI,  not  an  earlier  period. 
Pillsbiuy  continues  that,  because  19 
U.S.C.  Section  1677b(e)(2)(B)(ii)  and  (iii) 
are  designed  as  substitute  methods  to 
determine  the  exporter's  profit,  they  too 
should  reflect  the  POI. 

Petitioners  disagree,  stating  that  the 
Department  cannot  use  any  financial 
statements  fi-om  1997  because:  (1) 
neither  IndoEvergreen  nor  Indofood 
recorded  any  net  income  (or  profit)  in 
1997;  and  (2)  the  substantial 
depreciation  of  the  Indonesian  rupiah  in 
1997  significantly  impacted  the 
financial  results  of  both  companies,  thus 
making  their  expenses  and  financial 


results  aberrational  and,  thus,  unusable 
for  our  purposes. 

Specifically,  petitioners  contend  that 
the  Department  caimot  assign  "zero" 
profit  to  CV  in  an  investigation  because 
profit,  which  reflects  net  income,  is 
positive,  and  that  the  SAA  directs  the 
Department  to  include  profit  in  the 
calculation  of  CV.  While  petitioners 
agree  with  Pillsbiuy  that  it  is 
"axiomatic"  that  1997  data  would 
normally  provide  the  appropriate  basis 
for  determining  profit  in  this 
investigation,  diey  state  that  there  is  no 
profit  information  fit>m  1997  on  the 
record  of  this  investigation.  Citing  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Collated  Roofing  Nails  front 
Taiwan,  62  FR  51427.  October  1. 1997 
["Collated  Roofing  Nails  from  Taiwan") 
and  Silicomanganese  from  Brazil:  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  62  FR  37869, 
July  15, 1997  {"Silicomanganese  from 
BraziT'),  among  other  cases,  the 
petitioners  emphasize  that  zero  profit  is 
not  a  vaUd  option.  Therefore,  the 
petitioners  maintain  that  the 
Department  must  use  profit  data  on  the 
record  fi-om  1996.  Moreover,  petitioners 
assert  that,  as  noted  in  the  SAA,  if  the 
Department  were  to  assign  a  "zero" 
profit  rate  to  respondents  based  on  the 
1997  results  of  IndoEvergreen.  then 
respondents  would  benefit  "perversely" 
fiom  their  own  unfair  pricing  because 
IndoEvergreen  is  not  a  mandatory 
respondent  in  this  investigation,  and  is 
therefore  subject  to  the  "all  others"  rate 
which  is  determined  by  the  weighted- 
average  dumping  margin  of  Diec^Surya 
Jaya  and  Zeta. 

Furthermore,  i}etitioners  argue  that 
not  only  is  there  no  profit  on  the  record 
for  the  two  1997  financial  statements 
submitted  by  respondents,  but  the 
results  contained  therein  are 
aberrational  and  unusable  for  purposes 
of  determining  selling  expenses  and 
profit  because  they  reflect  extraordinary 
losses  as  a  result  of  the  depreciation  of 
the  Indonesian  rupiah  which  affected 
both  Indofood's  and  IndoEvergreen 's 
performance  in  1997. 

In  addition,  the  petitioners  point  out 
that  just  as  IndoEvergreen 's  1997 
financial  statement  is  unusable  for  the 
reasons  previously  stated, 
IndoEvergreen's  1996  financial 
statement  is  also  unusable  and  was 
properly  rejected  by  the  Department  in 
its  preUminary  determination  because  it 
was  unaudited.  Qting  the  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Canned  Pineapple  Fruit  from 
Thailand  60  FR  29553,  June  5, 1995 
("CPFfrom  Thailand"),  petitioners 
point  out  that  it  is  the  Department's 
practice  to  use  audited  financial 
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statements  in  the  calculation  of 
expenses  and  profit  for  CV  because 
these  statements  provide  the  most 
accurate  and  reasonable  basis  for 
estimating  actual  expenses.  Therefore, 

Eetitioners  argue  that  the  Department 
as  only  one  option  in  the  final 
determination,  and  that  is  to  derive  CV 
profit  and  selling  expenses  using  the 

1996  financial  statements  of  Indofood. 

DOC  Position: 

We  agree  with  respondents,  Pillsbury, 
and  petitioners  in  part.  While  our 
general  methodology  for  calculating  CV 
profit  did  not  change  since  the 
preliminary  determination,  we  are  using 
a  different  source  of  financial  data  to 
recalculate  selling  expense  and  profit 
amounts.  As  in  the  preUminary 
determination,  we  applied  alternative 
three  under  section  773(e)(2)(B)  of  the 
Act  to  obtain  an  amount  for  selUng 
expense  and  profit.  As  facts  available, 
we  used  the  1997  financial  statements  of 
Indofood,  adjusted  as  described  below, 
in  our  calculation  of  CV  selling 
expenses  and  profit.  For  G&A  expenses, 
we  have  continued  to  use  the  actual 
expenses  contained  in  the  respondents' 
financial  statements,  as  revised  Based  on 
verification  findings. 

As  noted  correctly  by  petitioners,  the 
use  of  a  zero  or  negative  profit  in  our  CV 
calculation  would  be  inconsistent  with 
the  SAA  and  the  Department's  past 
practice.  (See,  e.g.,  SUicomanganese 
from  Brazil  at  37877,  where  the 
Department  determined  that  a  positive 
amount  for  profit  must  be  included  in 
the  CV  calculation.) 

While  in  this  case  the  1997  financial 
statements  of  both  hidoEvergreen  and 
Indofood  record  losses  in  1997,  we  have 
determined  that  the  use  of  Indofood's 

1997  financial  statement  to  calculate  CV 
selUng  expenses  and  profit  is  reasonable 
after  making  certain  appropriate 
adjustments.  Indofood's  financial 
statement  represents  financial  results 
predominately  on  home  market  sales 
and  thtis,  the  resulting  income 
reasonably  represents  a  home  market 
profit.  In  addition,  while  Indofood's 
1997  income  statement  shows  a  net  loss 
for  the  year,  it  was  profitable  in  1997 
before  taking  into  account  an 
extraordinary  expense  that  appears  to 
relate  to  foreign  currency  losses 
associated  with  debt.  The  Department's 

f)ractice  with  respect  to  foreign  currency 
osses  associated  with  debt  is  to 
recognize  only  the  loss  related  to  the 
current  portion  of  the  debt.  (See  Fresh 
Atlantic  Salmon  from  Chile,  63  FR 
31430,  June  9, 1998  ("Salmon  from 
Chile").)  Therefore,  by  including  only 
the  current  portion  of  the  foreign 
currency  loss,  the  company's  operations 


show  a  profit.  We  did  not  use  the  1997 
financial  statement  of  IndoEvergreen,  a 
producer  of  subject  merchandise  and  a 
non-mandatory  respondent  in  this 
investigation,  because  it  represents 
financial  results  predominately  on  sales 
to  the  U.S.  and  third  coimtry  markets. 
Thus,  it  was  not  possible  to  compute  a 
home  market  profit  figiue  bom 
IndoEvergreen 's  financial  statements. 

Based  on  the  foregoing,  we  conclude 
that  Indofood's  1997  financial 
statement,  adjusted  as  previously 
described,  is  the  most  reasonable 
alternative  on  the  record  of  this 
proceeding  on  which  to  base  the 
calculation  of  CV  selling  expenses  and 
profit  under  section  773(e)(2)(B)(iii)  of 
the  Act  because  Indofood  is  a  large 
processor  of  food  products,  its  1997 
financial  statement  overwhelming 
reflects  home  market  sales,  and  the 
information  is  contemporaneous  with 
the  POL 

Comment  3:  Use  of  COM  Versus 
COGS. 

Petitioners  argue  that  the  E)epartment 
must  revise  respondents'  reported  costs 
to  properly  reflect  respondents'  COM 
during  the  POI,  not  their  costs  of 
producing  the  goods  sold  during  the  POI 
which  include  historical  costs  of 
inventory  from  the  prior  period  and 
exclude  the  cost  of  ending  inventory. 
Petitioners  contend  that  since  COGS 
includes  beginning  inventory  and  net 
purchases  during  the  period,  but 
excludes  ending  inventory,  respondents 
have  effectively  ignored  the  increased 
costs  of  imported  materials  associated 
with  the  devaluation  of  the  rupiah 
during  the  last  few  months  of  the  POI. 
Petitioners  further  argue  that,  pursuant 
to  respondents'  reporting  methodology, 
the  costs  of  a  product  that  was  produced 
during  the  POI,  but  not  sold  during  the 
POI,  are  not  included  in  CV.  Petitioners 
assert  that  respondents  should  not  be 
allowed  to  manipulate  reported  costs  by 
including  costs  incurred  prior  to  the 
start  of  the  POI  and  excluding  costs 
inaured  towards  the  end  of  the  POI. 
Finally,  petitioners  contend  that  the  use 
of  COM  in  the  calculation  of  NV  based 
on  CV  is  a  long-standing  practice  that 
has  been  required  by  the  Department  in 
virtually  all  cases. 

DOC  Position: 

We  agree  with  petitioners  that  the 
reported  costs  should  be  derived  using 
the  COM  rather  than  the  COGS.  The 
Department's  long-standing  practice  is 
to  calculate  the  cost  of  production 
("COP")  and  CV  based  on  the  COM  of 
the  subject  merchandise  during  the  POI, 
where  available,  rather  than  on  the 
COGS  during  the  POI.  The  COM 
represents  the  cost  to  manufacture  the 


product  during  the  period.  The 
Department  does  not  use  the  COGS 
because  it  typically  includes  the  value 
of  merchandise  held  in  inventory  at  the 
beginning  of  the  period  and  excludes 
the  value  of  merdiandise  produced  but 
not  sold  during  the  period.  The  value  of 
the  merchandise  sold  from  beginning 
inventory  relates  to  a  previous  period. 
Additionally,  COGS  may  include 
inventory  values  that  have  been 
■  adjusted  (e.g.,  inventory  written  down) 
to  the  lower  of  cost  or  market  and, 
therefore,  do  not  represent  the  actual 
production  costs.  As  stated  in  section 
773(e)(1)  of  the  Act,  the  COM  for  CV 
shall  include  the  COM  "during  a  period 
which  would  ordinarily  permit  the 
production  of  the  merchandise  in  the 
ordinary  course  of  business."  Using  the 
COM  during  the  POI  normally  covers 
the  period  needed  to  produce  the 
subject  merchandise  just  prior  to  export 
and  excludes  the  changes  in  inventory. 
Furthermore,  only  under  case-specific 
circumstances  does  the  Department 
extend  the  period  used  to  calculate  the 
COM  outside  of  the  POI  (e.g.,  if  the 
production  cycle  of  the  subject 
merchandise  extends  beyond  the  POI). 
Although  the  CV  section  of  the  Act  does 
not  specifically  address  a  cost  reporting 
period,  section  773(b)(2)(D)  of  the  Act 
states  that  the  recovery  of  costs  is 
provided  for  "|ilf  prices  which  are 
below  the  per  unit  cost  of  production  at 
the  time  of  sale  are  above  Uie  weighted 
average  per  unit  cost  of  production  for 
the  period  of  investigation  or  review" 
(emphasis  added). 

Moreover,  in  this  case,  the 
respondents  incorrectly  derived  the  per- 
unit  costs  that  were  used  in  the 
preliminary  determination  by  dividing 
the  COGS  by  the  units  produced  during 
the  POI,  not  the  units  sold.  To  properly 
derive  the  per-unit  costs,  we  divided  the 
COM  incurred  during  the  period  by  the 
units  produced  during  the  period. 

Therefore,  in  the  final  determination, 
we  have  adjusted  the  reported  costs  for 
each  respondent  based  on  the  COM 
during  the  POI  in  accordance  with  our 
normal  practice  and  our  findings  at 
verification.  (See  Calculation 
Memorandum  for  Dieng/Surya  Jaya  and 
Zeta,  respectively,  dated  December  18, 
1998.) 

Comment  4:  Zeta  and  Surya  Jaya's 
Bank  Charges 

Petitioners  argue  that  the  bank 
charges  found  at  verification  that  were 
incurred  by  Zeta  and  Surya  Jaya  should 
be  deducted  fiom  U.S.  price  because  the 
bank  charges  were  directly  related  to  the 
two  companies'  U.S.  sales  of  subject 
merchandise. 

Respondents  note  tha*.  if  the 
Department  deducts  bank  charges  from 


Surya  Jaya  and  Zeta's  U.S.  sales  prices, 
the  Etepartment  should  not  include 
these  bank  charges  in  the  financial 
expenses  calculated  for  CV  purposes. 

DOC  Position: 

We  agree  with  both  petitioners  and 
respondents  in  part.  We  verified  that 
bank  charges  directly  associated  with 
U.S.  sales  of  subject  merchandise  were 
incorrectly  included  in  the  calculation 
of  the  financial  expense  for  Surya  Jaya 
and  the  SG&A  expense  for  Zeta.  (See 
Surya  Jaya  Verification  Report  at  16,  and 
Zeta  Verification  Report  at  23, 
respectively.)  Accordingly,  we  have 
made  a  circumstance-of-sale  adjustment 
to  NV  for  the  bank  charges  at  issue  in 
accordance  with  section  351.410(c)  of 
the  Department's  regulations,  and  have 
excluded  them  fit)m  the  calculation  of 
the  financial  expense  and  G&A  expense 
for  CV  purposes,  where  applicable,  for 
each  company. 

Dieng/Surya  Jaya  Comments 

Comment  5:  Failure  to  Calculate 
Weight-averaged  EP  for  Dieng/Surya 
Jaya 

Respondents  maintain  that  the 
Department  failed  to  treat  affiliated 
producers.  Dieng  and  Surya  Jaya,  as  a 
single  collapsed  entity  in  the 
preliminary  determination  based  on  the 
calculation  methodology  employed. 
Specifically,  respondents  assert  that, 
although  the  Department  calculated  one 
set  of  weighted-average  NVs  for  both 
Dieng  and  Surya  Jaya,  it  incorrectly 
calculated  a  separate  set  of  weighted- 
average  EPs  for  Dieng's  U.S.  sales  and 
Surya  Jaya's  U.S.  sales.  The  Department 
then  proceeded  to  calculate  separate 
margins  for  Dieng  and  Surya  Jaya,  and 
averaged  these  two  margins  to  derive 
the  preliminary  margin  for  both 
companies.  In  order  to  comply  with 
section  777A(d)(l)(A)(i)  of  the  Act 
which  was  the  Department's  stated 
intent  in  the  preliminary  determination, 
respondents  argue  that  the  Department 
should  calculate  a  single  set  of 
weighted-average  EPs  based  on  the 
combined  set  of  U.S.  sales  of  both  Dieng 
and  Surya  Jaya,  and  then  compare  these 
consolidated  U.S.  sales  with  a  single  set 
of  weighted-average  NVs  (in  this  case 
CVs)  to  properly  derive  the  final 
weighted-average  margin  for  the 
collapsed  entity. 

DOC  Position: 

We  agree  with  respondents  and  have 
adjusted  our  calculations  as  appropriate 
as  explained  in  the  "Fair  Value 
Comparisons"  section  of  this  notice. 

Comment  6:  Use  of  Dieng's  Standard 
Cost  System  and  Reported  Cost 
Allocation 


Petitioners  argue  that  the  Department 
should  reject  Dieng's  cost  allocation 
methodology  because  it  is  based  on 
standard  costs  that  yield  illogical  and 
inaccurate  results.  "To  support  their 
argimient,  petitioners  present  an 
analysis  of  the  difference  in  the  reported 
adjusted  or  "actual"  cost  and  the 
standard  cost  for  the  direct  material 
costs  of  a  four-ounce  product. 
Petitioners  argue  that  the  analysis  shows 
that  the  difference  between  the 
"standard"  cost  and  the  "actual"  cost 
cannot  be  considered  reasonable  or 
accurate  and,  therefore,  should  be 
rejected.  Petitioners  point  out  that,  at 
verification,  when  the  Department 
compared  the  per-unit  standard  cost  for 
several  products  from  the  ending 
inventory  to  the  reported  adjusted  per- 
unit  costs,  it  noted  inconsistencies  for 
all  products,  and  that  the  variance 
percentage  was  negative  for  some 
products  and  positive  for  others. 
According  to  petitioners,  such 
inconsistencies  should  not  exist 
between  products  in  which  the  only 
difference  is  the  total  net  drained  weight 
of  the  container  size.  According  to 
petitioners,  the  first  major  problem  is 
not  the  direction  or  sign  of  the  variance, 
but  the  magnitude  of  the  variance.  The 
second  major  problem  is  that  Dieng's 
standard  costs  have  not  been  used 
historically  by  Dieng  in  the  normal 
course  of  business,  which  is  in  violation 
of  the  statute  and  the  SAA.  With  respect 
to  the  first  problem,  petitioners  state 
that  Dieng  offers  no  explanation  as  to 
the  gross  disparities  between  standard 
costs  and  its  reported  "actual"  costs, 
other  than  the  fact  that  total  costs 
overall  do  not  vary  as  dramatically  as 
per-unit  costs.  Petitioners  argue  that  the 
issue  is  whether  EHeng's  standard  costs 
and  its  allocation  of  these  overall  costs 
to  each  individual  product  are  accurate. 
With  respect  to  the  second  problem, 
petitioners  point  out  that  according  to 
the  verification  report,  the  "simple" 
standard  cost  system  was  not  designed 
or  implemented  until  the  end  of  1995, 
just  one  year  prior  to  the  beginning  of 
the  POL 

Petitioners  assert  that  the 
Department's  practice  is  to  calculate 
costs  on  the  basis  of  records  kept  by  the 
respondent  if  the  Department  is 
satisfied,  among  other  things,  that  the 
respondent's  records  reasonably  reflect 
the  costs  of  producing  the  subject 
merchandise.  If  the  Department 
determines  that  a  company's  normal 
accounting  practices  result  in  a 
unreasonable  allocation  of  production 
costs,  petitioners  assert  that  the 
Department  will  make  certain 
adjustments  or  may  use  alternative 


methodologies  that  more  accurately 
capture  the  costs  incurred.  Petitioners 
maintain  that  Dieng's  standard  cost 
allocations  have  not  been  used 
historically  in  the  normal  course  of 
business  and  do  not  reasonably  reflect 
the  costs  associated  with  the  subject 
merchandise,  as  the  above  analysis 
indicates.  Therefore,  petitioners  contend 
that  the  Department  should  adjust 
Dieng's  reported  costs  using  the.  weight- 
based  methodology  proposed  in 
petitioners'  case  brief  and  used  in  the 
Chilean  preserved  mushrooms 
investigation. 

Respondents  argue  that  the 
Department  should  continue  to  use  the 
reported  costs  of  Dieng/Surya  Jaya  for 
purposes  of  calculating  the  final 
dumping  margin  because  the 
Department  has  verified  that  Dieng's 
standard  cost  system  is  reliable  and 
reasonably  refiects  the  actual  costs 
incurred  by  Dieng  during  the  POL 
Respondents  further  state  that  the 
Department's  statements  in  the' Dieng 
verification  report  questioning  the 
reliability  of  Dieng's  cost  standards 
based  on  the  observation  that 
"individual  standard  costs  are  adjusted 
by  different  percentages  and  different 
directions"  are  flawed  because  they  are 
based  on  incorrect  data  or  misapplied 
accounting  principles.  Respondents 
maintain  that  petitioners  ignore  the 
substantial  record  evidence 
demonstrating  the  reliability  of  Dieng's 
standard  cost  system,  which  has  been 
fully  verified  and  audited  by  an 
independent  auditor. 

Respondents  contend  that  petitioners' 
comments  should  be  rejected  for  the 
following  specific  reasons:  First, 
respondents  maintain  that  a  comparison 
of  total  per-unit  standard  costs  to  total 
per-unit  actual  costs  is  inappropriate 
because  it  overlooks  the  effects  of  the 
individual  variances  calculated  for  each 
cost  element.  According  to  respondents, 
the  approach  suggested  in  the 
verification  report  and  by  petitioners 
would  require  Ae  calculation  of  a 
uniform  variance  based  on  the  total 
actual  cost  and  the  total  standard  cost, 
but  the  application  of  this  imiform 
variance  would  inappropriately  cut 
across  all  cost  elements  and  distort  the 
individual  variances  specifically 
calculated  for  each  cost  element.  This 
approach  would  be  inconsistent  with 
Ciepartment  practice,  as  exemplified  in 
New  Minivans  from  Japan:  Final 
Determination  of  SaJes  at  Less  Than 
Fair  Value.  57  FR  21937,  May  26, 1992 
("Minivans  ftvm  Japan"),  where  the 
Department  used  individual  variance 
factors  for  materials  and  for  labor  and 
overhead  and  adjusted  the  reported 
production  costs  for  each  minivan 
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model  to  reflect  the  use  of  the  revised 
variance  factors  for  each  cost  element; 
md  Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France,  Germany,  Italy, 
fapan,  Romania,  Singapore,  Sweden, 
and  the  United  Kingdom,  60  FR  10900, 
February  28. 1995.  where  the 
Department  rejected  appUcation  of 
plant-wide  variances  to  all  products 
■instead  of  product-specific  variances) 
lecause  it  overstated  costs  for  non- 
subject  merchandise.  Respondents 
Dontinue  that  Dieng  never  reported  total 
itandards  and  Dieng's  cost  accounting 
system  does  not  use  the  total  standards 
that  the  verification  report  used  for 
comparison. 

Second,  respondents  assert  that  the 
questions  raised  in  the  Department's 
verification  report  rely  on  the  erroneous 
proposition  that  variances  from.a 
standard  occur  in  one  direction,  which 
IS  inconsistent  vath  cost  accounting 
mndples.  Respondents  explain  that,  by 
iefinition,  variances  from  a  standard  are 
lot  adjusted  in  the  same  direction. 
Respondents  state  that  Dieng  complied 
with  the  requirements  of  the 
department's  questionnaire  and 
reported  all  of  the  variances  calculated 
for  each  cost  element  (material,  labor, 
irariable  and  fixed  overhead)  in  its 
normal  standard  cost  system.  Dieng  then 
calculated  a  percentage  variance  that 
was  applied  uniformly  to  the  standard 
cost  Mtablished  for  that  element  for  all 
of  Dieng's  products.  According  to  the 
respondents,  the  analysis  in  the 
irerification  report  ignored  the  variances 
»lculated  at  each  cost  element  and 
Astead  compared  only  total  per-unit 
irariances.  Although  the  variance  for 
Bach  cost  element  is  uniformly  applied 
to  all  products,  respondents  explain  that 
the  overall  variances  calculated  by  the 
method  used  in  the  verification  report 
i.e..  the  sum  of  all  cost  elements)  will 
je  favorable  for  some  products,  but 
mfavorable  for  other  products. 
Respondents  point  out  that  this  result  is 
not  inconsistent  with  the  variances 
adculated  for  elements  which  are 
uniform,  hi  respondents'  opinion,  the 
inclusions  suggested  in  the 
mification  report  provide  no  legitimate 
Misis  on  which  to  question  the 
reliabiUty  of  Dieng's  standard  cost 
iccoimting  system. 

Third,  respondents  maintain  that, 
regardless  of  the  magnitude  of  the 
variances,  the  Department  verified  that 

gang's  standard  costs  distributed  all  of 
eng's  actual  costs  as  tied  to  the 
ludited  financial  statement. 
Accordingly,  respondents  argue  that 
pieng's  reported  production  costs 
iccurately  reflect  Dieng's  actual  costs 
Mcause  they  were  based  on  Dieng's 


reliable  standard  cost  allocation  system. 
Moreover,  respondents  point  out  that 
the  magnitude  of  the  variance  for  each 
cost  element  does  not  determine  the 
reliabiUty  of  a  company's  standard  cost 
system.  To  support  their  statements, 
respondents  cite  to  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Porcelain-on-Steel  Cookware 
from  Mexico,  62  FR  42496.  August  7. 
1997  I" Porcelain-on-Steel  Cookware 
from  Mexico"),  where  the  Department 
refused  to  use  facts  available  because  of 
the  magnitude  of  the  respondent's 
reported  variances  and  determined  that 
the  respondent's  variances  were 
allocated  to  a  sufficient  level  of  product- 
specific  detail  to  satisfy  the 
Department's  questionnaire 
requirements.  Respondents  maintain 
further  that  petitioners'  suggestion  that 
the  Department  ignore  the  variances 
calculated  for  eadi  cost  element  and 
apply  an  overall  variance  is  contrary  to 
Department  practice  and  fundamental 
accounting  priiunples.  According  to  the 
respondents,  record  evidence  shows 
that  the  total  of  cdl  standard  costs  is  very 
close  to  the  total  of  actual  costs 
reported.  In  this  regard,  respondents 
point  out  that  after  adjusting  the 
reported  cost  data  for  the  difference 
between  COM  and  COGS,  as  noted  in 
the  Department's  verification  report, 
Dieng's  actual  material  costs  (and  thus 
total  actual  costs)  increase,  rmulting  in 
a  small  overall  variance  between 
standard  and  actual  costs.  Respondents 
interpret  this  result  to  mean  that  the 
total  standard  material  costs  virtually 
match  the  actual  costs  incurred  by 
Dieng,  and  that  the  material  cost  system 
acciuately  measmes  Dieng's  production 
costs. 

Foiirth,  respondents  argue  that 
petitioners  ignore  the  Department's 
statutory  preference  for  using  the 
existing  cost  system  of  a  respondent  if 
it  is  consistent  with  local  Generally 
Accepted  Accoimting  Principles 
("GAAP")  and  is  not  distortive  pursuant 
to  section  773(f)(1)(A)  of  the  Act. 
Respondents  point  out  that  Dieng's 
independent  auditor  and  the 
Department  both  confirmed  that  Dieng's 
accounts  are  consistent  with  the  GAAP 
of  Indonesia.  Respondents  conclude  that 
in  light  of  these  facts,  the  Department's 
practice  requires  the  acceptance  and  use 
of  Dieng's  standard  costs  to  calculate  the 
CV  of  Dieng/Surya  Jaya. 

Pillsbury  argues  that  the  Department 
should  continue  to  base  its  CV 
calculation  on  the  standard  costs 
reported  by  Dieng  in  the  final 
determination  because  the  Department 
verified  that  these  costs  are  usied  in  the 
normal  course  of  business,  are 
consistent  with  GAAP  in  Indonesia,  and 


reasonably  reflect  the  cost  of  producing 
the  subject  merchandise  in  Indonesia. 
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We  agree  with  petitioners  that  the  per- 
unit  costs  generated  by  Dieng's  standard 
cost  system  are  distoriad  and  cannot  be 
reUed  upon  to  form  the  basis  of  CV  for 
the  final  determination.  In  accordance 
with  section  773(f)(1)(A)  of  the  Act,  the 
Department  nonnally  reUes  on  data 
from  a  respondent's  normal  books  and 
records  where  those  records  are 
prepared  in  accordance  with  the  home 
country's  GAAP,  and  where  they 
reasonably  reflect  the  costs  of  producing 
the  merchandise.  Normal  GAAP 
accounting  practices  provide  both 
respondents  and  the  Department  with  a 
reasonably  objective  and  predictable 
basis  by  which  to  compute  costs  for  the 
merchandise  under  investigation. 
However,  in  those  instances  where  it  is 
determined  that  a  company's  normal 
accounting  practices  result  in  a  mis- 
allocation  of  production  costs,  the 
Department  adjusts  the  respondent's 
costs  or  uses  alternative  calculation 
methodologies  that  more  accurately 
capture  the  actual  costs  incurred  to 
produce  the  merchandise.  See.  e.g., 
Minivans  from  Japan  at  FR  21952 
(adjusting  a  respondent's  U.S.  further 
manufacturing  costs  because  the 
company's  normal  accounting 
methodology  did  not  result  in  an 
accurate  measure  of  production  costs); 
and  CPFfrom  Thailand  at  FR  29559 
(where  the  Department  rejected  the  use 
of  Dole's  normal  cost  allocation 
methodology  because  it  did  not 
"reasonably  reflect"  the  cost  of 
producing  the  merchandise). 

In  the  instant  case,  we  find  that 
Dieng's  standard  costs  do  not,  as  noted 
below,  reasonably  allocate  costs  to 
individual  products.  While  we  agree 
with  respondents  that  the  variances  for 
individual  cost  elements  may  be 
favorable  or  unfavorable  and  that  the  net 
effect  of  variances  could  make 
individual  imit  standard  costs  move  in 
different  directions,  the  magnitude  of 
Dieng's  individual  variances  seriously 
calls  into  question  the  reasonableness  of 
the  individual  product  standard  costs. 
In  the  Porcelain-on-Steel  Cookware  from 
Mexico  proceeding  cited  by  Dieng,  the 
Department  accepted  the  large  variances 
because  inflation  in  Mexico  was  greater 
than  50  percent  during  the  period  and 
therefore  large  price  variances  in  one 
direction  were  expected.  However,  the 
magnitude  of  the  variances  in  Dieng's 
system  cannot  be  explained  by  inflation. 
Extraordinarily  large  variances,  by 
definition,  mean  that  the  standard  costs 
that  went  into  deriving  those  variances 
do  not  reasonably  reflect  the  actual  costs 
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incurred  to  produce  the  individual 
products.  These  large  variances 
occiured  even  though  the  standards 
were  new.  which  raises  questions  as  to 
whether  the  standards  were  accurately 
developed  by  Dieng.  Furthermore,  our 
observations  at  verification  imply  that 
they  were  not  accurately  developed.  We 
note  that  the  individual  cost  elements  of 
Dieng's  per-unit  standards,  such  as 
direct  labor,  indirect  labor,  energy,  and 
depreciation,  are  identical  to  each  other 
and  do  not  vary  according  to  the 
specific  requirements  of  each  cost 
element  necessary  to  produce  the 
individual  products.  Additionally, 
Dieng  used  the  price  of  the  two 
mushroom  qualities  (i.e.,  fancy  and  non- 
fancy)  it  purchased  as  the  standard  cost 
of  all  mushrooms  in  its  derivation  of 
per-unit  standards,  without  factoring  in 
its  own  production  cost.  This 
methodology  artificially  allocates  more 
mushroom  costs  to  products  that  use 
fancy  mushrooms  [i.e.  mushrooms  sold 
whole  or  in  slices).  The  reliability  of 
Dieng's  standard  costs  is  further 
undermined  by  Dieng's  apparent 
unfomiliarity  with  calculating  variances. 
As  Dieng  admits,  it  improperly 
calculated  the  variance  between 
standard  and  actual  materials  by  using 
the  CX)GS  rather  than  the  COM.  and 
now  argues  that,  after  this  problem  is 
corrected,  the  remaining  variance  is 
reasonable  for  the  reasons  previously 
explained.  We  disagree  that  after  this 
adjustment  the  materials  variance  is 
reasonable  for  the  reasons  previously 
explained.  Furthermore,  Dieng  does  not 
address  the  other  large  variances  (i.e. 
direct  labor,  indirect  labor,  energy,  and 
depreciation). 

We  also  disagree  with  Dieng's 
argument  that  it  is  not  a  problem  that 
the  individual  variances  are  large 
because  the  overall  variance  is  not  great. 
The  fact  that  the  inaccurate  standards 
for  each  major  cost  element  add  up  to 
a  total  that  is  closer  to  the  actual  total 
costs  does  not  support  the  claim  that 
individual  standard  costs  are  reliable. 
The  issue  here  is  the  allocation  of  costs 
between  products  or,  in  other  words,  the 
reliability  of  the  standards,  not  the 
inclusion  of  total  costs.  We  are  not 
persuaded  by  the  fact  that  there  was  no 
objection  to  the  use  of  its  standard  costs 
noted  by  the  auditors  in  Dieng's 
financial  statements.  Consistent  with 
CFF  from  Thailand  and  Salmon  from 
Chile,  the  absence  of  the  auditor's  direct 
comment  does  not  indicate 
reasonableness  of  those  standards  for 
CV  calculation  purposes;  rather  it 
indicates  that  either  the  standards  used 
to  value  ending  inventory  were  lower 
than  mari^et  prices  or  any  mis-statement 


was  not  significant  to  the  financial 
statement's  presentation. 

For  the  final  determination,  we 
rejected  the  use  of  Dieng's  standard 
costs  and  derived  CV  using  a  weight- 
based  allocation  methodology,  as 
explained  further  in  Comment  7  below. 
For  the  same  reasons,  we  have  not  used 
Dieng's  standard  costs  to  derive  Surya 
Jaya's  per-unit  costs,  as  reported,  but 
have  derived  CV  using  a  weight-based 
allocation  methodology. 

Comment  7:  Revision  of  Dieng's 
Submitted  Costs  Using  Production 
Quantity  and  Total  Costs 

Petitioners  argue  that  the  Department 
should  reject  Dieng's  cost  allocation 
methodology  since  it  yields 
unreasonable  results,  and  revise  Dieng's 
submitted  costs  to  reasonably  reflect  die 
costs  of  producing  the  subject 
merchandise  using  a  weight-based 
allocation.  For  example,  petitioners 
point  out  that  a  carefiil  review  of 
Dieng's  production  process  shows  that 
Dieng's  claim  that  whole  mushrooms 
"require  longer  actual  time  to  process" 
than  pieces  and  stems  is  due  to  the  fact 
that  the  "workers  set  aside  the  whole 
mushrooms  until  there  are  sufficient 
mushrooms  to  manufacture  whole 
mushrooms  (or  sliced  mushrooms)  in  a 
production  batch."  Therefore,  the 
petitioners  assert  that  the  only  extra 
"time"  involved  is  the  time  mushrooms 
must  be  "set  aside,"  which,  despite 
Dieng's  claim  to  the  contrary,  does  not 
imply  that  the  production  time  is  any 
longer.  Petitionere  suggest  that  the 
Department  revise  the  submitted  costs 
by  allocating  Dieng's  reported 
production  costs  using  a  drained-weight 
methodology.  Petitioners  state  that  such 
an  allocation  methodology  based  on  net 
drained  weight  produced  is  consistent 
with  the  Department's  chosen 
methodology  in  the  companion 
investigation  of  preserved  mushrooms 
from  Chile,  where  respondent's  reported 
allocation  methods  were  rejected  by  the 
Department.  Petitioners  also  note  that 
Dieng's  affiliate  Surya  Jaya  improperly 
used  Dieng's  standard  costs  even  though 
it  did  not  use  a  standard  cost  system  to 
record  its  own  costs.  Since  Dieng's 
standard  cost  system  is  imreliable  and 
Surya  Jaya  does  not  use  a  standard  cost 
system,  petitioners  argue  that  Surya 
Jaya's  costs  must  also  be  restated 
according  to  the  methodology 
previously  described. 

Respondents  argue  that  petitioners 
failed  to  provide  an  alternative 
allocation  methodology  that  would  be 
more  reasonable  than  Dieng's  standard 
cost  system.  According  to  respondents, 
petitioners'  proposal  to  use  a  weight- 
based  allocation  of  costs  is  not  more 
accurate  because  a  weight-based 


allocation  does  not  properly  accoimt  for 
the  cost  and  processing  time  differences 
in  producing  the  different  types  of 
canned  mushrooms.  Specifically, 
respondents  point  out  that:  (1) 
petitionere  have  used  the  purchase  price 
of  cans  during  the  POI  which  is 
inappropriate  and  inconsistent  with  the 
Department's  practice  of  using 
consimiption  costs;  (2)  petitioners' 
methodology  would  ignore  the 
additional  time  and  costs  associated 
with  the  processing  of  fancy  mushrooms 
in  manufacturing  sliced  and  whole 
mushrooms;  (3)  Dieng's  standard  cost 
system  differs  &t>m  that  of  the 
respondent  in  the  Chilean  preserved 
mushrooms  case,  because  unlike  Dieng, 
the  Chilean  respondent  had  no 
established  cost  accoimting  system  and 
had  to  develop  a  methodology;  and  (4) 
Dieng's  standard  costs  are  an  acceptable 
and  accurate  means  to  report  costs  that 
are  specific  to  each  grade  of  subject 
merchandise  sold  to  the  United  States, 
whereas  allocating  costs  purely  on  the 
basis  of  weight  would  render  the 
product  characteristics  useless  in  this 
investigation 

Respondents  further  contend  that  use 
of  a  weight-based  allocation  would 
result  in  the  creation  of  dumping 
margins  simply  by  comparing  a  uniform 
per-kilogram  cost  to  products,  the  actual 
costs  and  prices  of  which  reflect  more 
than  weight.  Respondents  point  out  that 
the  Department  has  recognized  that  a 
weight-based  allocation  is  not 
appropriate  in  the  context  of  a 
processed  agricultural  product. 
Respondents  state,  for  example,  that  in 
CPFfrom  Thailand,  at  FR  29560),  the 
Department  rejected  a  proposal  to 
depart  frt>m  the  respondents'  normal 
cost  allocation  in  favor  of  a  weight- 
based  allocation.  In  that  case, 
respondents  state  that  the  Department 
explained  that  a  weight-based  allocation 
of  pineapple  fruit  costs  would  not  be 
appropriate,  and  that  "using  weight 
alone  as  the  allocation  criteria  sets  up 
the  illogical  supposition  that  a  load  of 
shells,  cores,  and  ends  (used  to  produce 
juice  products]  cost  just  as  much  as  an 
equal  weight  of  trimmed  and  cored 
pineapple  cylinders  used  to  produce 
canned  pineapple  fruit."  Respondents 
state  that,  for  mushrooms,  a  weight- 
based  allocation  would  make  the 
analogous  illogical  presimiption  that  a 
load  of  fancy  mushrooms  used  to 
produce  whole  or  sliced  preserved 
mushrooms  costs  just  as  much  as  an 
equal  weight  of  non-fancy  mushrooms 
when  the  record  evidence  shows  that 
fancy  and  non-fancy  mushrooms  have 
different  acquisition  costs. 
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DOC  Position: 

We  agree  with  petitioners  that  Dieng's 
reported  costs  are  uiueUable  and  have 
recalculated  Dieng's  per-unit  costs  using 
a  weight-based  methodology.  Because 
Surya  Jaya's  submitted  costs  were  based 
on  Diei^'s  standard  cost  system  which 
we  have  rejected  for  purposes  of  the 
final  determination,  we  have  also 
recalculated  Surya  Jaya's  costs  using  a 
weight-based  methodology. 

As  discussed  in  Comment  6  above,  we 
have  determined  that  Dieng's  standard 
cost  system  is  not  reliable  because  the 
allocation  methods  used  in  Dieng's 
system  distort  costs.  While  Dieng  argues 
we  must  use  its  standard  costs  to 
account  for  processing  differences,  we 
note  that  one  reason  the  standards  were 
rejected  was  that  they  do  not 
differentiate  costs  based  on  product 
differences.  Moreover,  we  agree  with 
petitioners  that  the  set-aside  time  in 
canning  whole  mushrooms  does  not 
imply  diat  the  production  time  for 
whole  mushrooms  is  longer,  hi  fact, 
shced  mushrooms  and  pieces  and  stems 
require  an  additional  processing  step. 

We  also  disagree  with  Dieng's 
assertion  that  there  are  cost  differences 
in  specific  grades  of  mushrooms.  As 
stated  by  company  officials  during 
verification,  the  cost  of  producing 
different  quafities  [i.e.,  grades)  of 
mushrooms  is  the  same.  {See  Dieng 
Verification  Report  at  7.)  The  actual  cost 
of  growing  mushrooms  is  the  same 
regardless  of  the  value  of  the  different 
grades  of  mushrooms.  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Preserved 
Mushrooms  from  Chile,  63  FR  56613, 
October  22, 1998  ("Mushrooms  from 
Chile").  Mushrooms  are  grown  in 
batches  where  the  natural  process 
residts  in  product  of  varying  size  and 
quaUty.  Mushrooms  can  be  either  sold 
directly  after  harvest  or  be  processed 
further  and  sold  in  several  different 
forms  and  containers.  The  production 
processes  may  be  manipulated  by  the 
producer,  Mrithin  the  confines  of  the 
natural  growing  process,  to  obtain 
different  yields  on  certain  sizes  and 
quahties.  Furthermore,  mushrooms  are 
sold  by  weight.  Because  the  identical 
process,  climate  conditions,  and 
production  factors  are  applied  to  fancy 
and  non-fancy  mushrooms,  the  actual 
cost  to  grow  each  kilogram  of  mushroom 
is  the  same  regardless  of  whether  it  is 
sold  fresh  or  preserved,  whole  or  in  a 
variety  of  other  forms.  In  Salmon  from 
Chile  at  FR  31416,  as  in  the  instant  case, 
the  Department  found  that,  "with  minor 
exceptions,  each  company's  recorded 
costs  of  the  subject  merchandise  did  not 
vary  by  grade  or  weight  band  [(/.e.,  size)] 


*  *  *  and  that  the  costs  of  certain  of 
these  matching  groups  are  the  same."  In 
citing  to  Ipsco  v.  United  States.  965  F2d 
1056  (Fed.  Cir.  1992)  ("IPSCX)")  m  the 
Salmon  from  Chile  case,  the  Department 
stated  that  "as  with  premium  salmon, 
prime-grade  pipe  was  of  higher  quaUty 
and,  as  such,  commanded  a  higher  price 
in  the  marketplace  (Id.  at  1058).  In  the 
proceeding  underlying  the  EPSCXD 
decision,  the  Department  compared  U.S. 
sales  of  prime  and  limited  service  grade 
pipe  to  CVs  based  on  the  actual  costs  of 
each  grade,  which  were  identical. 
Therein  the  respondents  objected  to  this 
methodology  vis-a-vis  comparisons 
involving  U.S.  sales  of  lower  grade  of 
merchandise.  The  Court  of  Appeals  for 
the  Federal  Circuit  ("CAFC")  rejected 
this  claim,  ruling  that  the  Department 
had  'caloUated  constructed  value 
precisely  as  the  statute  directs'  in  basing 
CV  on  the  actual  cost  of  production  for 
each  grade  (Id.  at  1060)."  See  Salmon 
from  Chile  at  FR  31416-31417. 

Fiuthermore,  Dieng  incorrectly  dtes 
to  CPFfrom  Thailand  to  support  its 
position  that  a  weight-based  allocation 
is  not  appropriate.  In  that  case,  the  cost 
of  producing  the  pineapple  was 
allocated  between  products,  not 
between  different  grades  of  the  same 
product.  Different  grades  of  mushrooms 
are  not  separate  and  distinct  products, 
they  are  different  grades  of  the  same 
product. 

Consistent  with  Mushrooms  from 
Chile,  we  have  determined  that  an 
allocation  methodology  based  on  weight 
is  reasonable  for  the  following  reasons: 
(1)  both  Dieng/Surya  Jaya  and  2^ta  track 
the  mushrooms  through  the  production 
process  by  weight,  not  by  number  of 
mushrooms  or  by  grade;  (2)  mushrooms 
are  sold  by  wei^t;  (3)  virtually  the 
same  activities  and  expenses  are 
incurred  in  growing  each  kilogram;  and 
(4)  regardless  of  whether  the 
mushrooms  are  sold  as  preserved  or 
fresh  product,  they  are  substantially  the 
same  product  (i.e.,  they  are  not  joint 
products).  Simply  stated,  the  cost- 
generating  elements  of  growing 
mushrooms  for  both  preserved  and 
fresh,  "fancy"  or  "non-fancy,"  whole  or 
pieces,  large  or  small  mushrooms  are 
identical;  and  canned  whole 
mushrooms  may  be.  and  often  are,  re- 
processed into  pieces  and  stems.  On  this 
basis,  we  are  relying  upon  a  weight- 
based  methodology  because  it 
reasonably  reflects  the  costs  of 
producing  the  subject  merchandise.  The 
respondents'  argument  that  a  weight- 
based  methodology  would  render  the 
product  characteristics  useless  is 
incongruous  because  the  actual  costs  for 
each  grade  of  mushrooms  are  the  same 


and  would  not  be  distorted  by  a  weight- 
based  allocation. 

As  to  Dieng's  argument  concerning 
the  value  of  purchased  mushrooms, 
although  Dieng  does  purchase  different 
grades  of  mushrooms  at  different  costs, 
the  differences  in  purchase  prices 
should  not  be  used  to  create  artificial 
differences  in  the  cost  of  Dieng's  own 
mushroom  production.  First,  we  note 
that  a  product's  market  price  does  not 
always  follow  its  cost  of  production. 
Second,  in  this  case,  it  is  Dieng's 
suppUer  that  is  benefitting  from  the 
higher  price  commanded  by  higher 
qiiaUty  mushrooms  and  Dieng  is 
incurring  the  cost  of  having  to  buy  these 
mushrooms  at  higher  market  prices. 
Dieng's  cost  of  its  purchased 
mushrooms  is  its  purchase  price,  but  its 
cost  of  its  self  grown  mushrixims  is  its 
*.  growing  costs.  Therefore,  we  have 
weight  averaged  Dieng's  cost  of 
producing  mushrooms  with  its 
acquisition  price  for  purchases  of 
different  grades  of  mushrooms  in  the 
final  determination.  (See  December  18, 
1998,  Calculation  Memorandiun.) 

Comment  8:  Revision  of  Dieng's  Can 
Cost 

Petitioners  contend  that  the 
Department  should  revise  EMeng's 
reported  can  costs  to  include  the  higher 
prices  paid  by  Dieng  during  the  latter 
part  of  the  POI  after  the  depreciation  of 
the  rupiah  in  accordance  with  the 
Department's  past  practice.  Citing  such 
cases  as  CPFfrom  Thailand,  petitioners 
state  that  the  Department  has 
determined  in  past  cases  that  it  is 
inappropriate  to  exclude  the  cost  of 
material  purchases  toward  the  end  of 
the  POI  in  its  submitted  costs. 
According  to  petitioners,  Dieng  shows 
in  its  response  the  actual  prices  it  paid 
for  cans  during  the  POI,  but  does  not 
use  these  prices  in  reporting  its  can 
costs.  Petitioners  further  contend  that 
Dieng  records  its  raw  materials  and 
indirect  materials  inventory  at  a  moving 
average  cost.  Therefore,  petitioners 
argue  that  Dieng's  can  cost  should  be 
reported  on  a  moving  average  cost  basis, 
which  would  include  the  higher  prices 
of  cans  purchased  toward  the  end  of  the 
POI  and  exclude  the  historical  cost  of 
beginning  inventory,  in  accordance  with 
the  Department's  cost  reporting 
objective  to  determine  the  COP  during 
the  POI. 

Respondents  state  that  petitioners' 
proposal  is  contrary  to  Department 
practice  and  unnecessary.  According  to 
respondents,  record  evidence 
demonstrates  that  Dieng's  can  purchases 
in  late  1997  were  incorporated  into 
Dieng's  reported  can  cost.  Moreover, 
respondents  state  that  ucing  Dieng's 
1997  can  purchase  cost  would 
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unreasonably  ignore  the  fact  that  EHeng 
consumed  cans  from  inventory  that 
included  pre-POI  purchases.  Citing 
Certain  Welded  Stainless  Steel  Pipe 
From  the  Republic  of  Korea  57  FR 
53693,  November  12, 1991,  respondents 
maintain  that  the  Department  has 
consistently  held  that  purchase  prices 
do  not  accurately  value  material  input 
costs  because  they  fail  to  accoimt  for  the 
cost  of  material  already  in  inventory  and 
actually  used  diiring  the  POL  Finally, 
respondents  assert  that  no  adjustment  to 
can  costs  is  necessary  becatise  Dieng 
allocated  the  actual  costs  of  cans — 
which  is  a  moving  average  cost  that 
incorporates  both  the  change  in  raw 
materials  inventory  and  all  purchases 
during  the  fiscal  year  (POI)— in  its  CV 
calculations. 

DOC  Position: 

We  agree  with  the  respondents.  As 
stated  in  Comment  3  above,  it  is  the 
Department's  practice  to  use  the  cost  of 
manufacturing  the  subject  merchandise 
during  the  POI.  Dieng's  reported  cost  of 
cans  appropriately  included  the  cost  of 
cans  consmned  in  producing  the  subject 
merchandise  during  the  POI,  rather  than 
the  cost  of  cans  purchased  during  the 
POI.  The  Department  uses  the 
replacement  cost  of  an  input  only  in 
high  inflation  situations.  Because  we 
did  not  find  high  inflation  in  Indonesia 
during  the  POI,  we  have  continued  to 
use  the  cost  of  cans  consumed  in 
producing  the  subject  merchandise 
during  the  POI  in  calculating  the  COP. 

Comment  9:  Duty  Drawback 
Adjustment  Claim 

Given  that  Dieng  could  not  provide 
any  evidence  of  linkage  between  duties 
paid  and  taxes  rebated  for  excise  taxes 
paid  on  imported  glass  jars  during  the 
POI,  petitioners  argue  that  the 
Department  should  reject  Dieng's  duty 
drawback  adjustment  claim. 

DOC  Position: 

We  agree  with  petitioners.  It  is  the 
Department's  practice  to  allow  an 
upward  adjustment  to  U.S.  price  for 
duty  drawback  if  the  respondent  meets 
the  Department's  long-standing  two-part 
test:  (1)  that  there  be  a  direct  Unk 
between  the  import  duty  and  the  rebate 
granted;  and  (2)  that  the  respondent  has 
sufficient  imports  of  raw  materials  used 
in  the  production  of  the  final  exported 
product  to  account  for  the  drawback 
received  on  the  exported  product.  At 
verification,  Dieng  could  not  provide 
any  evidence  of  a  nexus  between  import 
duties  paid  and  taxes  rebated  during  the 
POI  (see  Dieng  Verification  Report  at  2 
and  25).  Elecause  Dieng  did  not  satisfy 
part  one  of  the  two-part  test,  we  have 


rejected  its  claim  for  a  duty  drawback 
adjustment  in  the  final  determination. 

Comment  10:  Offset  to  COM  and  G&A 
for  Non-subject  Merchandise 

Petitioners  argue  that  the  Department 
incorrectly  indicates  in  its  verification 
report  that  certain  items  identified  by 
Surya  )aya  to  offset  production  costs, 
such  as  besh  mushrooms  and  used 
compost  sales,  bank  interest,  or 
reevaluation  of  ending  inventory, 
should  probably  be  reclassified  to  G&A 
expenses.  Petitioners  state  that,  for  some 
of  these  items,  there  is  no  information 
on  the  record  to  indicate  that  they  are 
related  to  the  subject  merchandise.  As 
such,  the  petitioners  claim  that  it  would 
be  inappropriate  to  offset  G&A  expenses 
with  such  items.  The  petitioners  also 
state  that  should  the  Department  decide 
to  offset  Surya  Jaya's  G&A  expanses 
with  the  items  that  were  used  to  offset 
production  costs,  it  must  make  sure  that 
the  same  items  will  not  be  used  as 
offsets  to  COM. 

DOC  Position: 

We  agree  with  petitioners  in  part. 
Consistent  with  our  normal 
methodology,  we  have  continued  to 
allow  used  compost  sales  as  an  offset  to 
COM,  as  they  constitute  revenue  fiom 
the  sales  of  scrap  resulting  fiom  the 
production  of  subject  merchandise.  (See 
e.g..  Collated  Roofing  Nails  From 
Taiwan,  62  FR  51427,  October  1, 1997.) 
Additionally,  we  have  continued  to 
include  Surya  Jaya's  adjustments  of  raw 
material  costs  (e.g.,  revaluation  of 
ending  inventory)  in  the  COM. 
However,  we  have  excluded  the  revenue 
fiom  fresh  mushroom  sales  bom  Surya 
Jaya's  offset  calculation  (and  reallocated 
growing  costs)  because  they  constitute 
sales  of  a  primary  product,  not  a  scrap 
resulting  from  production  of  the  subject 
merchandise.  Furthermore,  we  included 
the  short-term  bank  interest  income 
cited  by  petitioners  in  the  financing 
expense  calculation  as  an  offset  to 
interest  expense  in  accordance  with  our 
normal  practice. 

Zeta  Comments 

Comment  11:  Zeta's  Start-up 
Adjustment  Claim 

Zeta  contends  that  it  has 
demonstrated  that  it  is  a  producer  using 
new  production  facilities  and  that 
production  levels  were  Umited  by 
technical  factors  associated  with  the 
initial  phase  of  production. 
Consequently,  it  shoidd  be  granted  a 
start-up  adjustment  imder  section 
773(f)(1)(C)  of  the  Act  in  the  final 
determination.  Zeta  argues  that  the 
Department's  preliminary 
determination,  which  rejected  Zeta's 
claim  for  a  start-up  adjustment  because 


2^ta  failed  to  identify  suitable  technical 
factors  limiting  production  levels  in  the 
initial  phase  of  production,  is 
inconsistent  widi  the  statute  and  fails  to 
consider  the  nature  of  Zeta's  operations. 

First,  2^ta  asserts  that  its  claimed 
start-up  cost  relates  to  new  production 
facilities,  explaining  that  its  mushroom 
growing  facilities  and  cannery  were  not 
mere  improvements  to  existing  facilities 
but  were  built  new  and  were  not 
substantially  completed  imtil  after  the 
POI.  Second,  in  accordance  with  19  CFR 
section  351.407(d)(2)  and  (3).  ZeU  states 
that  it  has  properly  quantified  the  start- 
up period  and  has  provided  evidence 
that  establishes  the  end  of  the  start-up 
period  which  marks  the  end  of  the 
initial  phase  of  commercial  production. 
In  addition  to  production  units,  Zeta 
states  that  it  provided  data 
demonstrating  that  the  capacity 
utilization  rates  for  January  through 
June  1997  were  substantially  lower  than 
those  of  July  through  December  1997. 

Third,  Zeta  maintains  that  its 
technical  factors  relate  to  the  integrated 
natiue  of  Zeta's  operations  for 
producing  preserved  mushrooms. 
Unlike  many  of  the  U.S.  preserved 
mushroom  producers,  Zeta  explains  that 
it  is  an  integrated  producer,  growing 
besh  mushrooms  that  are  processed  into 
preserved  mushrooms.  According  to 
Zeta,  fresh  mushrooms  are  not  merely 
raw  material  for  the  canning  operations, 
but  are  actually  an  interme&ate  state  of 
production  in  the  process  of  producing 
canned  mushrooms.  2^ta  states  that  it 
reported  its  production  costs  based  on 
the  following  direct  cost  centers:  spawn 
making,  compost  maniifacture,  casing 
soil  manufacture,  growing  and 
harvesting,  and  cannery.  Accordingly, 
Zeta  argues  that  the  Department  must 
not  consider  Zeta's  canning  operations 
to  be  the  only  production  stage  relevant 
to  start-up  operations  but,  radier,  only 
the  final  part  of  Zeta's  production 
process  which  begins  with  fresh 
mushroom  growing  operations  (spawn, 
compost,  casing  soil,  growing,  harvest). 

Moreover,  Zeta  asserts  that  the 
integrated  nature  of  its  operations  was 
part  of  Zeta's  original  business 
development  plan.  According  to  Zeta, 
the  feasibility  study  of  its  corporate  plan 
reflects  several  important  facts  relevant 
to  the  Department's  analysis  of  Zeta's 
start-up  adjustment.  As  outlined  in  the 
feasibility  study,  Zeta  sought  funds  to 
complete  Stage  I  (which  planned  for  the 
construction  of  Zeta's  cannery  and 
growing  faciUties)  and  Stage  D  (which 
planned  for  the  construction  of 
additional  growing  facilities  for  the 
independent  farmers)  of  the 
construction  of  production  facilities. 
According  to  respondent,  completion  of 
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both  Stage  I  and  Stage  n  was  necessary 
to  provide  2^ta  with  a  sufficient  supply 
of  mushrooms  to  achieve  hill 
production  leveb  for  both  growing  and 
canning.  Zeta  asserts  that  Stage  II 
construction  was  not  substantially 
completed  until  February  1998,  because 
Zeta  encountered  substantial 
engineering  difficulties  in  the 
construction  of  the  foundations  for  the 
growing  faciUties  due  to  heavy  rainfall 
and  unexpected  drainage  and  runoff 
problems.  Zeta  explains  further  that  the 
delay  in  Stage  II  construction  due  to 
engineering  adjustments  prevented  Zeta 
from  reaching  full  capacity  for  its  fresh 
mushroom  growing  operations.  As  a 
result,  Zeta  claims  that  it  was  imable  to 
reach  fiill  commercial  production  levels 
of  preserved  mushrooms  until  the  fresh 
mushroom  growing  facilities  were 
substantially  completed.  Zeta  claims 
further  that  its  start-up  period  did  not 
end  until  July  1997  when  it  had 
completed  enough  growing  facilities  to 
achieve  significant  production  levels. 

Zeta  concludes,  based  on  the 
foregoing  points,  that  it  has  fiilly 
satisfied  the  statutory  criteria  for  a  start- 
up adjustment.  2^eta  proposes  that  the 
Department  grant  a  start-up  adjustment 
by  substituting  the  unit  production  costs 
incurred  with  respect  to  the 
merchandise  at  the  end  of  the  start-up 
period  for  the  imit  production  costs 
incurred  during  the  start-up  period,  and 
that  the  Department  amortize  the  start- 
up costs  over  the  shelf-life  of  preserved 
mushrooms  [i.e.,  24  months). 

Pillsbury  argues  that  Zeta  qualifies  for 
a  start-up  adjustment  to  account  for  its 
new  facilities'  mushroom  growing 
shortfall  in  the  first  half  of  1997  which 
resulted  from  technical  factors  that 
limited  the  volimie  of  fi«sh  mushrooms 
that  were  grown  and,  therefore,  the 
amount  of  preserved  mushrooms  that 
could  be  produced.  Pillsbury  argues  that 
the  Department's  characterization  of 
Zeta's  start-up  problem  in  the 
preliminary  determination  as  a 
"shortage  of  raw  materials"  implies  that 
the  production  of  canning-quality 
mushrooms  is  a  different  operation  than 
the  production  of  certain  preserved 
mushrooms.  Pillsbury  states  further  that 
Seta's  questionnaire  response  shows 
hat  the  production  of  mushrooms  is  an 
ntegral  part  of  the  canning  process,  and 
faus  growing  the  requisite  niunber  and 
{uality  of  mushrooms  is  part  of  the 
iroduction  process,  not  a  precursor  to 
t 

Petitioners  disagree,  stating  that  the 
ntegrated  nature  of  Zeta's  operations  is 
lot  in  dispute,  nor  is  it  germane  to  the 
question  of  start-up.  Petitioners  aigue 
liat  the  difficulties  encountered  at  some 
>ther  point  in  the  production  process 


are  simply  part  of  poor  business 
planning,  and  are  not  related  to  the 
start-up  costs  inciured  to  build  the  new 
canning  facility.  Rather,  petitioners  state 
that  the  engineering  difficulties 
experienced  by  Zeta  diuing  the 
construction  of  the  growing  faciUties 
were  attributable  to  weather-related 
conditions  that  affected  the  growing 
faciUty  construction,  not  the  new 
canning  facility.  According  to 
petitionera,  tedmical  factors  that  limit 
production  at  the  cannery  faciUty  might 
include  things  such  as  difficulty  getting 
new  machinery  to  operate  properly,  or 
engineering  problems  encoimtered  with 
canning  the  goods.  Petitioners  point  out 
that  the  SAA  makes  clear  that  the 
limited  production  must  not  be  related 
to  factora  unrelated  to  start-up,  such  as 
"chronic  production  problems." 
Petitionera  argue  that  based  on  Zeta's 
own  admission,  the  limit  in  production 
had  more  to  do  with  weather-related 
problems  rather  than  the  actual 
operation  of  the  canning  facility. 
Accordingly,  petitioners  maintnin  that 
the  Department  should  reject  Zeta's 
claimed  start-up  adjustment  in  the  final 
determination. 

DOC  Position: 

We  disagree  with  Zeta  that  a  start-up 
adjustment  is  warranted  in  this  case. 
Section  773(f)(l)(C)(ii)  of  the  Act 
authorizes  adjustments  for  start-up 
operations  "only  where  a  producer  is 
using  new  production  facilities  or 
producing  a  new  product  that  requires 
substantial  additional  investment,  and 
production  levels  are  limited  by 
technical  factors  associated  with  the 
initial  phase  of  production"  during  the 
POL  Based  on  our  analysis  of  the 
information  Zeta  submitted  to  support 
its  claim,  we  have  determined  that 
Zeta's  production  levels  were  not 
limited  by  technical  factors  associated 
with  the  initial  phase  of  production. 

Prior  to  the  POI,  Zeta  buih  its  own 
mushroom  growing  facility  and  its  own 
canning  facility.  Both  of  these' facilities 
were  in  operation  prior  to  the  POI.  Zeta 
stated  that,  to  fulfill  the  government's 
requirement  of  local  participation  in 
new  agricultural  industries,  a  certain 
amount  of  Zeta's  mushrooms  had  to  be 
sourced  from  local  farmere.  As  a  result, 
an  unaffiUated  cooperative  of 
mushroom  farmere  built  a  mushroom 
growing  faciUty,  to  which  Zeta  provided 
ita  technical  expertise.  The  mushroom 
growing  facility  owned  by  this 
unaffiliated  cooperative  is  the  faciUty 
that  experienced  the  delays  in 
construction  (i.e.,  due  to  the  building  of 
retaining  walls  as  a  result  of  heavy 
rainfaU  which  caused  excessive  erosion 
of  the  foimdations  Cor  the  growing 


fadhty)  that  Zeta  claims  constituted  the 
technical  factor  (i.e.,  shortage  of  fresh 
mushrooms)  that  limited  Zeta's  canned 
mushroom  production.  Therefore,  Zeta 
is  not  claiming  a  start-up  adjustment 
based  on  technical  factors  experienced 
at  its  own  faciUty,  but  rather  the 
technical  factora  associated  with  the 
imaffiUated  farmer  cooperative's 
growing  faciUty. 

We  msagree  with  Zeta  that  our 
preliminary  determination  failed  to 
consider  the  nature  of  Zeta's  operations. 
In  making  this  determination,  we 
foUowed  the  guidelines  set  forth  in  the 
SAA  at  page  837,  which  provide  that  the 
analysis  will  vary  from  industry  to 
industry  and  product  to  product, 
requiring  a  fact-intensive  inquiry. 
Similarly,  the  preamble  to  the 
Department's  proposed  regulations 
states  that  the  start-up  criteria  "are 
somewhat  generalized  because  they 
must  allow  for  any  niunber  of  start-up 
operation  scenarios"  (61  FR  7339, 
February  27, 1996). 

We  acknowledge  that  Zeta's  growing 
and  canning  facilities  are  new 
production  faciUties.  However,  Zeta's 
growing  and  caiming  faciUties  were 
completed  before  the  beginning  of  the 
POI  and  its  commercial  production 
levels  were  not  limited  by  technical 
factora  associated  with  the  initial  phase 
of  ita  commercial  production,  as 
evidenced  by  significant  production 
levels  during  the  POI.  (See  the 
Verification  Report  at  page  16.)  We  also 
note  that  the  "technical  factora"  aUeged 
by  Zeta  relate  solely  to  the  operations  of 
Zeta's  unaffiliated  mushroom  suppUer. 
Zeta's  own  preserved  mushroom 
operations  include  only  ita  mushrooms 
growing  operations  and  canning  faciUty, 
not  those  of  an  imaffiUated  suppUer.  We 
do  not  beUeve  that  technical  difficulties 
experienced  at  an  imaffiUated  suppUer's 
faciUty  quaUfy  as  sufficient  "technical 
factora"  under  section  773(f)(1)(C)  of  the 
Act.  The  result  of  the  technical 
difficulties  experienced  by  the 
cooperative — the  lack  of  supply  of  the 
raw  material  input  to  Zeta's  canning 
factory  and  the  resulting 
imderutilization  of  capacity — does  not 
satisfy  the  criteria  for  a  start-up 
adjustment. 

Moreover,  Zeta  reached  commercial 
production  levels  before  the  POI  and 
increased  production  during  the  POI. 
While  Zeta  may  not  have  bran  able  to 
utilize  ita  canning  faciUty  at  a  higher 
production  rate,  we  note  that  the  SAA 
at  page  836  states  that  "the  attainment 
of  peak  production  levels  will  not  be  the 
standard  for  identifying  the  end  of  the 
start-up  period,  because  the  start-up 
period  may  end  weU  before  a  company 
achieves  optimum  capacity  utiUzation." 
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See  also  Final  Determination  of  Sales  at 
less  Than  Fair  Value:  Static  Random 
Access  Memory  Semiconductors  From 
Taiwan.  63  FR  8909,  8930,  (February  23. 
1998. 

In  sum,  section  773(f)(l)(C)(ii)  of  the 
Act  estabhshes  that  both  prongs  of  the 
test  must  be  met  to  warrant  a  start-up 
adjustment.  In  this  case,  we  foimd  that 
Zeta  failed  to  meet  the  second  prong  of 
the  test  and.  accordingly,  have  denied 
Zeta's  claim  for  a  start-up  adjustment  in 
the  final  determination. 

Comment  12:  Items  Used  to  Offset 
Zeta's  Material  Production  Costs 

Zeta  contends  that  items  related  to  the 
production  of  subject  merchandise  (i.e.. 
spawn  compost  and  casing  soil  sales 
revenue,  and  scrap  mushrooms  sales 
revenue)  should  be  offset  against  Zeta's 
material  production  costs;  and  items 
unrelated  to  the  production  of  subject 
merchandise  (i.e..  "gain  from  claim" 
and  "loss  on  others")  should  not  be 
offset  against  production  costs,  but 
rather  should  be  offset  against  Zeta's 
G&A  expenses. 

With  respect  to  revenues  from  the  sale 
of  spawn  compost  and  casing  soil.  Zeta 
explains  that  it  sold  these  items  to 
independent  fanners  who  used  them  to 
grow  fresh  mushrooms.  Zeta  further 
explains  that  it  purchased  fresh 
mushrooms  from  the  independent 
farmers,  offsetting  its  accounts  payable 
to  the  farmers  for  fresh  mushroom 
purchases  by  the  value  of  its  sales  of 
spawn  compost  and  casing  soil  to  the 
fanners.  Zeta  states  that  the  Department 
has  recognized  that  the  revenue  from 
sales  of  intermediate  products  used  in 
the  production  of  subject  merchandise 
such  as  spawn  compost  and  casing  soil 
must  be  taken  as  an  offset  to  the  OOM 
regardless  of  whether  these  sales  are 
classified  as  "scrap"  or  "rejected" 
merchandise.  Although  the 
Department's  verification  report  notes 
that  revenue  &x>m  Zeta's  sales  of  spawn 
compost  and  casing  soil  was  not 
generated  from  scrap  or  rejected 
merchandise,  Zeta  argues  that  the 
Department  must  also  acknowledge  that 
Zeta  received  revenues  that  were  used 
directly  to  offset  Zeta's  material  input 
costs  in  Zeta's  accoimting  system.  Zeta 
points  out  that  the  Department  has 
made  similar  adjustments  to  production 
costs  for  revenue  associated  with 
production  inputs  in  past  cases  [e.g., 
CPFfrom  Thailand  at  29566,  and 
Certain  Fresh  Cut  Flowers  from 
Colombia.  59  FR  15159,  (March  31, 
1994).  Accordingly,  Zeta  contends  that 
the  Etepartment  should  offset  Zeta's 
material  costs  with  the  revenue  from  the 
sales  of  spawn  compost  and  casing  soil. 
Finally,  with  respect  to  the  revenue 
received  from  the  sale  of  scrap 


mushrooms,  Zeta  argues  that  the 
Department  should  use  this  revenue  as 
an  offset  to  Zeta's  production  costs, 
consistent  with  the  Department's  past 
practice  [e.g.  Chrome  Plated  Lug  Nuts 
from  Taiwan.  56  FR  36130,  36134,  July 
31, 1991). 

Petitioners  argue  that  Zeta's  sales  of 
spawn  compost  and  casing  soil  should 
not  be  used  to  offset  its  production 
(material)  costs,  and  that  the  revenue 
bom  the  spoiled  or  sample  mushrooms 
should  only  be  allowed  as  an  offset  to 
Zeta's  material  costs  if  it  was  reported 
in  2^ta's  books  and  accounted  for  in  its 
reported  production  costs.  With  regard 
to  Zeta's  claim  for  sales  of  spawn 
compost  and  casing  soil  as  an  offset  to 
production  costs,  the  petitioners  assert 
that  these  "sales"  did  not  generate 
actual  revenues  for  Zeta  because  Zeta 
and  the  independent  farmers  were 
involved  in  a  barter  arrangement  where 
Zeta  traded  its  spawn  compost  and 
casing  soil  for  fresh  mushrooms. 
Therefore,  since  Zeta's  accoimts 
receivable  for  sales  of  spawn  compost 
and  casing  soil  were  offset  by  its 
accounts  payable  for  piuchases  of  fresh 
mushrooms,  petitioners  contend  that 
there  were  no  actual  revenues  or 
payments  involved.  Furthermore, 
petitioners  state  that  Zeta's  reference  to 
CPFfrom  Thailand  and  Certain  Fresh 
Cut  Flowers  from  Colombia  in  support 
of  its  argiunent  that  the  sales  revenue  in 
question  related  to  material  costs  should 
be  used  to  ofket  production  costs  is  not 
relevant  because  Zeta's  claimed  offset  is 
not  based  on  revenue  actually  received, 
as  its  accounts  receivable  was  offset  by 
its  accounts  payable  imder  the  baiter 
arrangement.  Petitioners  claim  that 
pursuant  to  the  Department's  practice, 
claims  of  credits,  rebates  or  offsets 
should  always  be  tied  to  the  actual 
amoimts  received,  not  the  amount 
claimed.  Petitioners  point  out  that  in 
CPFfrom  Thailand  respondent's  offset 
for  sugar  refunds  was  rejected  by  the 
Department  because  it  was  based  on 
amounts  earned,  not  received. 
Accordingly,  petitioners  maintain  that 
the  Department  should  not  account  for 
Zeta's  "artificial"  sale  of  spawn  compost 
and  casing  soil  as  an  offset  to  Zeta's 
material  input  costs.  Petitioners  further 
state  that  even  if  the  Department  were 
to  grant  such  an  offset,  however,  the 
offset  should  not  be  allocated  only 
across  canned  mushrooms,  but  must  be 
allocated  across  all  mushroom  products, 
including  both  fresh  and  canned 
mushrooms. 

Finally,  petitioners  argue  that  certain 
items  such  as  "gain  from  claim"  and 
"loss  on  others"  included  in  Zeta's 
production  cost  offset  calculation 
should  not  be  reclassified  as  G&A 


expenses,  as  suggested  in  the 
Department's  verification  report. 
Because  there  is  no  information  on  the 
record  to  indicate  that  the  "gain  bom 
claim"  is  related  to  the  subject 
merchandise,  petitioners  contend  that  it 
would  be  inappropriate  to  offset  G&A 
expenses  writh  this  amoimt  if  it  is  not 
related  to  the  subject  merchandise. 
However,  petitioners  assert  that  should 
the  Department  decide  to  offset  Zeta's 
G&A  expense  with  certain  items  that 
were  used  to  offset  production  costs,  it 
should  be  careful  to  not  use  the  same 
items  as  offsets  to  production  costs. 

DOC  Position: 

We  agree  with  petitioners  and 
respondents  in  part.  With  respect  to  the 
revenue  from  scrap  mushrooms  (i.e. 
mushrooms  falling  to  the  floor  or 
samples  taken  during  the  pre-canning 
selection  process,  emd  mushrooms 
selected  for  quaUty  control  purposes  in 
the  post-canning  process),  we  have 
allowed  it  as  an  offset  to  COM,  as  it 
constitutes  revenue  from  the  sale  of 
scrap  resulting  from  the  production  of 
subject  merchandise,  consistent  with 
our  normal  practice.  (See  Collated 
Roofing  Nails  from  Taiwan.)  With 
respect  to  the  revenue  bom  spawn 
compost  and  casing  soil  sales,  however, 
we  have  not  allowed  it  as  an  offset  to 
production  costs  because  it  relates  to 
sales  of  a  primary  product  (i.e.,  not 
scrap  or  a  by-product).  We  note  that 
these  sales  constitute  a  separate  line  of 
business  and  Zeta  plans  to  continue  to 
sell  these  items  on  a  regular  basis  to  the 
unaffiliated  farmers.  If  we  were  to 
include  these  revenues  as  an  offset  to 
production  costs,  as  Zeta  suggests,  we 
would  be  reducing  the  cost  of  preserved 
mushrooms  by  any  profit  earned  on  the 
sales  of  spawn  compost  and  casing  soil. 
Although  these  products  are  raw 
materials  in  the  production  of  preserved 
mushrooms.  Zeta's  sales  of  spawn 
compost  and  casing  soil  are  made  to 
unaffiUated  parties  and,  therefore,  not 
used  in  the  production  of  Zeta's 
preserved  mushrooms.  While  the  sales 
of  spawn  compost  and  casing  soil 
should  not  offset  the  cost  of  producing 
preserved  mushrooms,  the  cost  of 
producing  these  products  for  sale 
should  also  not  be  included  in  Zeta's 
preserved  mushrooms  production  costs. 
Therefore,  we  have  excluded  an  amount 
for  the  cost  of  sales  of  spawn  compost 
and  casing  soil  from  Zeta's  reported 
mushroom  cost.  Furthermore,  we 
disagree  with  petitioners  that  because 
the  sales  of  spawn  compost  and  casing 
soil  to  the  independent  farmers  and  the 
purchases  of  mushrooms  from  the 
independent  farmers  are  cleared 
through  the  same  account,  they  are  not 
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actual  sales  and  purchases.  Zeta 
practices  accrual  accounting  and  as 
such  recognizes  the  sales  or  purchases 
when  booked.  We  found  at  verification 
that  these  transactions  were 
independent  and  therefore  have  treated 
them  accordingly. 

With  respect  to  the  "gain  from  claim" 
included  in  respondent's  COM  offset 
calculation,  we  verified  that  this  item 
related  to  revenue  obtained  fiom  an 
insiurance  claim  on  a  shipment  of 
subject  merchandise,  which  is  more 
appropriately  classified  as  an  offset  to 
G&A  expenses,  rather  than  production 
costs.  [See  Zeta  Verification  Report  at 
26.)  Therefore,  we  have  excluded  it  from 
Zeta's  production  cost  ofEset  calculation 
and  included  it  in  the  calculation  of  the 
G&A  expense  ratio.  We  have  treated  the 
"loss  on  others"  which  relates  to  safety 
deposit  box  rental  charges  inciured 
diuing  the  POI  as  G&A  expenses,  and 
removed  it  bom  the  COM  offiset 
calculation  because  it  relates  to  the 
general  expenses  of  the  company  rather 
than  production  costs.  We  also  verified 
that  the  "loss  on  claim"  included  in  the 
COM  offset  calcidation  as  a  reduction  to 
the  offiset  amoimt  related  to  payment 
made  to  a  U.S.  customer  for  excess  glass 
jar  wastage.  Because  the  cost  of 
containers  are  included  in  the  COM  for 
purposes  of  our  dumping  analysis  in 
this  case,  we  have  continued  to  include 
the  "loss  on  claim"  in  the  calculation  of 
COM.  (See  Zeta  Verification  Report  at 
26.) 

Comment  13:  Cost  of  Producing  Fancy 
Mushrooms  and  Non-fancy  Mushrooms 

Zeta  argues  that  the  Department 
should  value  its  mushroom  inputs 
consistent  with  Zeta's  treatment  of  these 
costs  in  its  accounting  system.  Zeta 
argues  that  the  Department  confirmed  at 
verification  that  Zeta's  costs  for  fancy 
mushrooms  differ  from  the  costs  for 
non-£ancy  mushrooms.  Contrary  to  the 
Department's  statements  in  its 
verification  report,  Zeta  asserts  that  it 
actually  over-reported  costs  of  fresh 
mushrooms  in  its  submitted  costs  and 
provided  a  cost  analysis  to  support  this 
claim  in  its  November  9, 1998  case  brief 
at  pages  23  and  24.  Therefore,  Zeta 
argues  that  adjusting  the  costs  for  an 
imder-allocation  of  costs  alleged  in  the 
Department's  verification  report  is 
therefore  unwarranted. 

Petitioners  disagree,  arguing  that  the 
Department  should  correct  Zeta's 
imderstatement  of  fresh  mushroom  costs 
based  on  its  verification  findings. 
According  to  petitioners,  Zeta  restated 
its  average  per-imit  cost  of  internally 
grown  mushrooms  to  reflect  the 
difference  in  value  [i.e.,  piuchase  price) 
between  £ancy  and  non-fancy 
mushrooms  purchased  from  thyd 


parties.  Further,  petitioners  maintain 
that  Zeta's  contention  that  its 
methodology  overstates  costs  rather 
than  understates  costs  is  illogical 
because  it  uses  the  per-imit  mushroom 
costs  that  have  already  been  "restated." 
Therefore,  petitioners  contend  that 
Zeta's  suggestion  that  its  costs  were 
over-reported  is  unsupported  by  the 
evidence  on  the  record  and  should  be 
rejected  by  the  Department. 

DOC  Position: 

We  disagree  with  Zeta.  While  the 
Department  verified  that  Zeta  purchases 
fancy  and  non-fancy  mushrooms  at 
different  prices,  it  inciu«  and  records 
one  average  cost  for  growing  its  own 
mushrooms.  Zeta's  proposed  method 
would  create  an  artificial  difference  in 
cost  for  its  own  production.  As 
discussed  in  Comment  7  above,  the  cost 
of  producing  different  grades  of 
mushrooms  are  the  same.  We  note  that 
Zata  purchases  only  a  small  quantity  of 
mushrooms  and  produces  the  rest  of  its 
mushrooms. 

We  disagree  with  the  analysis  of  costs 
set  forth  in  Zeta's  case  brief.  In  its  case 
brief,  Zeta  incorrectly  added  the 
quantity  of  fancy  and  non-fancy 
mushroom  production.  In  fact,  Zeta 
transposed  the  total  fancy  and  non- 
fancy  quantities  and  therefore  used  the 
incorrect  amounts  in  attempting  to  show 
the  total  mushroom  cost  reported!  As 
stated  in  the  verification  report  at  2  and 
15,  Zeta  imder-allocated  mushroom  cost 
in  the  reported  costs.  For  the  final 
determination,  we  have  allocated  Zeta's 
total  miishroom  cost  based  on  the 
weighted-average  cost  of  its  mushroom 
purchases  and  its  own  mushroom 
production  costs.  (See  Comment  7, 
above,  for  further  discussion.) 

Comment  14:  Cost  Allocation  Based 
on  Adjustment  Factors  Derived  from 
Difference  in  Processing  Time 

Zeta  contends  that  the  Department 
should  accept  Zeta's  reported  cost 
allocation  that  is  based  on  its  normal 
accoimting  records  which  incorporate 
time  study  standards  that  reflect 
differences  in  processing  time  between 
mushroom  styles  (i.e..  whole.  sUced. 
and  pieces  and  stems).  Zeta  argues  that 
it  compUed  with  the  Department's 
request  to  report  costs  on  a  product- 
specific  basis.  Accordingly,  given  that 
its  accounting  and  production  records 
incorporated  the  processing  time  studies 
on  a  product-specific  basis,  Zeta 
maintains  that  the  Department  should 
use  Zeta's  reported  cost  allocation 
because  it  satisfies  the  Department's 
requirement.  Furthermore,  according  to 
2^ta's  cost  allocation  methodology  is 
consistent  with  the  Department's 
requirement  that  respondent  allocate 


costs  to  subject  merchandise  at  the 
greatest  level  of  specificity  permitted  by 
the  respondent's  regularly-kept 
production  records,  whether  or  not  such 
allocation  is  actually  used  in  the 
company's  accounting  system.  Among 
other  cases,  respondents  cite  Certain 
Cold-Rolled  and  Corrosion  Resistant 
Carbon  Steel  Flat  Rolled  Products:  Final 
Results  of  Antidumping  Administrative 
i?evieiv(62  13195.  March  18, 1998)  and 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Stainless  Steel  Wire 
Rod  From  Korea  (63  FR  40404.  )uly  29. 
1998)  to  support  the  proposition  that 
respondents  can  allocate  costs  on  a 
more  detailed,  product-specific  level 
than  that  in  their  normal  cost 
accounting  methodology  in  order  to 
report  costs  on  a  control  number- 
specific  basis,  as  required  by  the 
Department.  Zeta  argues  that  its  cost 
allocation  methodology  is  also 
consistent  with  its  production  process. 
For  example.  Zeta  states  that  it  has 
higher  costs  for  fancy  mushrooms  than 
non-fancy  mushrooms,  and  that 
petitioners'  methodology  would  ignore 
the  additional  time  and  cost  associated 
with  the  processing  of  fancy  mushrooms 
in  manufacturing  sliced  and  whole 
mushrooms.  Zeta  argues  that  the 
Department's  failure  to  use  Zeta's 
adjustment  factor  in  Zeta's  cost 
allocation  would  render  the  product 
characteristics  useless  in  this 
investigation  because  allocation  of  costs 
strictly  on  the  basis  of  weight,  as 
proposed  by  the  petitioners,  would 
mean  that  all  products  would  have  the 
same  per-unit  weight  cost  which  is 
incorrect.  Zeta  contends  that  since  its 
normal  production  records  report  the 
processing  time  studies  on  a  product- 
specific  basis,  and  since  Zeta's 
submitted  cost  allocations  comply  with 
the  Department's  requirement  that  costs 
be  reported  on  a  product-specific  basis. 
Zeta  concludes  that  the  Department 
should  accept  Zeta's  reported  cost 
allocations. 

Petitioners  maintain  that  the 
Department  should  reject  Zeta's  cost 
allocations  which  have  not  been 
historically  used  in  its  accounting 
system  in  the*  normal  course  of  business. 
Petitioners  assert  that  Zeta  admits  that 
its  reported  costs  are  an  "adaptation"  of 
its  actual  cost  accounting  system. 
Petitioners  state  that  Zeta's  time  study 
standards  were  never  verified  by  the 
Department  and.  more  importantly, 
these  studies  represent  a  deviation  from 
Zeta's  normal  cost  accounting  system. 
Petitioners  contend  that  the  Department 
confirmed  at  verification  that  these 
allocations  are  not,  and'have  not  been, 
used  by  Zeta  in  its  normal  course  of 


business,  and  that  they  were  created 
solely  for  this  investigation.  According 
to  petitioners,  this  violates  well- 
established  Department  policy,  the  SAA 
and  the  U.S.  antidumping  law. 
Petitioners  cite  Salmon  from  Chile  at 
31432.  stating  that  the  E)epartment's 
long-standing  practice,  as  codified  in 
section  773(0(1)(A)  of  the  Act,  is  to  rely 
on  data  from  a  respondent's  normal 
books  and  records  which  are  prepared 
in  accordance  with  home  country  GAAP 
and  reasonably  reflect  the  costs  of 
producing  and  selling  the  subject 
merchandise. 

Petitioners  assert  that  Zeta  admits  that 
its  normal  system  distinguishes  costs  by 
container  and  drained  weight,  and  not 
by  grade  or  style,  and  that  there  are  no 
meaningful  distinctions  in  the 
production  process  between  products. 
Petitioners  point  out  that  Zeta  states  in 
its  response  that  the  cost  system  does 
not  distinguish  between  different  types 
of  products,  and  other  than  the  sUcing 
of  the  mushrooms  into  sUced 
mushrooms  or  pieces  and  stems,  the 
canning  process  is  identical  for  all 
mushrooms.  In  particular,  petitioners 
contend  that  Zeta's  application  of  the 
price  diffierential  between  "fancy  and 
non-fancy'*  fresh  mushrooms  sourced 
from  imaiffiliated  farmers  to  its  own 
internal  costs  of  production  for  raw 
mushrooms  is  unreasonable  because 
Zeta  purchased  such  a  small  percentage 
from  unaffiliated  farmers  and  there  was 
no  distinction  between  fancy  or  non- 
fancy  styles.  Petitioners  maintain  that 
since  Zeta  has  declared  on  the  record  of 
this  investigation  that  "the  canning 
process  is  identical  for  all  mushrooms," 
there  is  no  need  for  a  novel  allocation 
of  labor  and  overhead  costs  based  on  the 
unsupported  and  imverified  claim  that 
whole  mushrooms  require  more  time  to 
process  than  sliced  mushrooms. 
Because  Zeta  has  failed  to  demonstrate 
that  its  normal  books  and  records  do  not 
reasonably  reflect  the  costs  associated 
with  the  production  of  the  subject 
merchandise,  the  petitioners  state  that 
the  Department  should  reject  Zeta's 
submitted  cost  allocations  and  calculate 
CV  based  on  Zeta's  normal  books  and 
records,  using  the  methodology 
proposed  by  petitioners  in  its  case  brief 
and  consistent  with  the  method  used  in 
Mushrooms  ftvm  Chile. 

DOC  Position: 

We  agree  with  petitioners.  The  time 
studies  used  by  Zeta  to  adjust  reported 
costs  for  differences  in  processing  are 
not  used  by  2^ta  in  the  normal  course 
of  business  and  therefore  cannot  be  used 
in  the  final  determination.  In 
accordance  with  section  773(f)(1)(A)  of 
the  Act,  the  Department  will  normally 


use  a  company's  allocation  methodology 
"if  such  allocations  have  been 
historically  used"  by  the  producer.  In 
this  case,  we  verified  that  Zeta  does  not 
allocate  costs  based  on  differences  in 
processing  times  in  its  normal  books 
and  records.  Moreover,  Zeta  did  not 
substantiate  processing  differences  at 
verification,  and  the  Department  did  not 
verify  the  vahdity  of  the  time  studies  or 
the  claim  that  they  are  used  at  all  in 
Zeta's  normal  production  records. 
Therefore,  we  have  continued  to 
calculate  Zeta's  costs  using  a  weight- 
based  methodology  and  have 
disregarded  Zeta's  costs  adjusted  for 
processing  differences. 

Comment  15:  Use  of  Revised  G&A 
Rate  Calculated  in  the  Verification 
Report 

Zeta  argues  that  the  Department,  in  its 
verification  report,  erroneously 
classified  selling  expenses  incurred  at 
its  Jakarta  sales  office  as  G&A  expenses, 
claiming  that  this  classification  is 
inconsistent  with  the  findings  of  the 
Department  recorded  elsewhere  in 
Zeta's  verification  report.  Zeta  argues 
that  classification  of  these  expenses  as 
selling  expenses  is  consistent  with 
Department  practice  which  has  always 
classified  general  expenses  related  to  a 
selling  operation  as  selling  expenses.  To 
support  its  claim,  respondent  cites  a 
number  of  cases,  [e.g..  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  Fmm 
Germany:  Final  Results  of  Antidumping 
Duty  Administrative  Review,  60  FR 
65264,  December  19, 1995)  where  the 
Department  stated  that  it  classified 
expenses  associated  with  nmning  a 
sales  office  or  related  to  sales  activities 
as  indirect  selling  expenses,  rather  than 
non-sales-related  G&A  expenses. 
Accordingly,  Zeta  contends  that  the 
Department  should  continue  to 
calculate  Zeta's  G&A  expense  factor  as 
it  did  in  the  preliminary  determination, 
separating  the  selling  expenses 
described  above  from  the  G&A 
expenses. 

Petitioners  reply  that  Zeta's  allegation 
is  in  contradiction  with  Zeta's  own 
audited  financial  statement  which 
classified  the  exact  amount  as  G&A 
expenses.  Petitioners  state  that  it  is  the 
Department's  long-standing  policy  to 
use  audited  financial  statements  in  the 
calculation  of  SG&A  because  they  are 
more  reliable  than  a  company's  own 
estimated  or  reported  figures  (see  CPF 
ftvm  Thailand  at  FR  29565).  Petitioners 
point  out  that  the  Department  reviewed 
and  verified  Zeta's  classification  of 
selling  and  G&A  expenses  at  verification 
and  tied  the  SG&A  expenses  from  Zeta's 
trial  balances  to  its  audited  financial 
statements.  Petitioners  argue  that,  in 
light  of  the  above  facts,  the  Department 


should  reject  Zeta's  claim  and  use  the 
verified  figure  in  the  calculation  of 
Zeta's  G&A  expenses. 

DOC  Position: 

We  disagree  with  Zeta.  Section 
773(e)(2)(A)  of  the  Act  states  that  CV 
should  include  an  amount  inctirred  for 
C&A  expenses  in  connection  with  the 
production  and  sale  of  the  subject 
merchandise.  Based  on  representations 
made  by  Zeta  officials  and  our 
observations  at  verification,  the 
expenses  Zeta  recorded  in  its  audited 
financial  statements  as  G&A  expenses 
are  expenses  related  to  the  company 
operations,  not  solely  to  support  the 
company's  selling  functions.  Therefore, 
we  have  calculated  Zeta's  G&A  expenses 
using  the  amoimt  verified  and  recorded 
by  Zeta  as  G&A  in  its  audited  financial 
statements. 

Comment  16:  Adjusting  Zeta's  Costs 
to  Account  for  the  Difference  Between 
Gross  and  Net  Production  Quantity 

Petitioners  argue  that  the  IDepartment 
should  adjust  Zeta's  reported  costs 
upward  to  account  for  the  difference 
between  net  and  gross  production 
because  the  Department  discovered  at 
verification  that  Zeta  understated  its 
reported  costs  by  allocating  total  costs 
over  the  gross  production  of  the  subject 
merchandise,  rather  the  net  production. 
Petitioners  contend  that  by  using  this 
method,  Zeta  has  improperly  allocated 
total  costs  over  waste,  rejects,  and 
samples. 

DOC  Position: 

We  agree  with  petitioners.  In  order  to 
include  yield  losses  in  the  canning 
process,  we  have  derived  the  per-imit 
cost  using  the  net  production  of  caimed 
mushrooms.  Using  this  methodology 
allows  us  to  allocate  the  cost  of  waste, 
rejects,  and  samples  to  those  products 
available  for  sale.  We  have  adjusted 
respondent's  cost  Ln  accordance  with 
our  findings  at  verification  (see  Zeta 
Verification  Report  at  2). 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section 
735(c)(1)(B)  of  the  Act.  we  are  directing 
the  Customs  Service  to  begin 
suspension  of  liquidation  for  PT  Dieng 
Djaya/PT  Surya  Jaya  Abadi  Perkasa  of 
all  entries  of  subject  merchandise  that 
are  entered,  or  withdrawn  from' 
warehouse,  for  consumption  on  or  after 
the  date  of  pubUcation  of  the  final 
determination  in  the  Federal  Register. 
We  are  also  directing  the  Customs 
Service  to  continue  to  suspend 
liquidation  for  PT  Zeta  Agro 
Corporation  of  all  entries  of  subject 
merchandise  from  Indonesia,  that  are 
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entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  August  5, 
1998  (the  date  of  publication  of  the 
preUminary  determination  in  the 
Federal  Riq^er).  The  Customs  Service 
shall  continue  to  require  a  cash  deposit 
or  posting  of  a  bond  equal  to  the 
estimated  amoimt  by  which  the  normal 
value  exceeds  the  U.S.  price  as  shown 
below.  These  suspension  of  liquidation 
instructions  will  remain  in  effect  until 
further  notice.  The  weighted-average 
dumping  margins  are  as  follows: 


Exporter/manufacturer 

Weighl- 
ed^ver- 
age  mar- 
gin per- 
centage 

PT  Dieng  Djaya/PT  Surya  Jaya 
Abad  Pertcasa 

7.94 

PT  Zeta  Agio  Corporation 

AN  Others  .._ 

22.84 
1156 

ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  (ITC)  of 
our  determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will,  within  45  days,  determine  whether 
these  imports  are  materially  injuring,  or 
threaten  material  injury  to,  the  U.S. 
industry.  If  the  ITC  determines  that 
material  injiuy,  or  threat  of  material 
injury  does  not  exist,  the  proceeding 
will  be  terminated  and  all  seciuities 
posted  will  be  refunded  or  canceled.  If 
the  ITC  determines  that  such  injury 
does  exist,  the  Department  will  issue  an 
antidumping  duty  order  directing 
Customs  officials  to  assess  antidumping 
duties  on  all  imports  of  the  subject 
merchandise  entered  for  consimiption 
on  or  after  the  effective  date  of  the 
suspension  of  liquidation. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
735(d)  and  777(i)(l)  of  the  Act. 
Kkhanl  W.  Morelond. 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  98-34705  Filed  12-30-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-401-040] 

Stainless  Steel  Plate  From  Sweden: 
Amended  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Amended  Final 
Results  of  Antidumping  Duty 
Administrative  Review. 

SUMMARY:  On  November  16, 1998,  the 
Department  of  Commerce  (the 
Department)  published  the  final  results 
of  review  in  Uie  antidumping  duty 
administrative  review  on  stainless  steel 
plate  from  Sweden  (63  FR  63706).  The 
review  covers  two  manufacturers/ 
exporters  (A vesta  Sheffield  AB  (A vesta) 
and  Uddeholm  Tooling  AB,  Bohler- 
Uddeholm  Corporation  and  Uddeholm 
Limited  (collectively  Uddeholm))  of  the 
subject  merchandise  to  the  United 
States  and  the  [>eriod  June  1, 1996 
through  May  31, 1997. 

On  November  19, 1998,  piusuant  to 
section  351.224(c)  of  the  Department's 
regulations,  Avesta  filed  a  ministerial 
error  allegation  regarding  the 
Department's  implementation  of  the 
constructed  export  price  (CEP)  offset  in 
calculating  a  margin  for  Avesta  in  the 
final  results  of  the  review.  The 
Department  is  pubUshing  these 
amended  final  results  to  correct  this 
ministerial  error. 

EFFECTIVE  DATE:  December  31, 1998. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Totaro  or  Nithya  Nagarajan,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC  20230; 
telephone  (202)  482-1374  and  (202) 
482-4243,  respectively. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended,  ("the  Act")  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Roimd 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are 
references  to  the  provisions  codified  at 
19  CFR  Part  351  (1998),  62  FR  27296 
(May  19, 1997). 


Ministerial  Error  in  the  Final  Results  of 
Review 

For  purposes  of  calculating  the 
antidumping  margin  for  Avesta  for  the 
POR,  as  pubUshed  in  the  final  results, 
the  Department's  margin  calculation 
program  calculated  a  CEP  offset  in 
accordance  with  the  Department's 
regulations.  However,  Avesta  alleged 
that  the  Department's  final  results 
margin  calcidation  program  defined  the 
indirect  selling  expense  variable 
INDEXUS  but  did  not  similarly  define 
the  variable  INDEXPU.  AvesU  argues 
that  the  E)epartment  incorrectly  tied  the 
CEP  offset  to  INDEXPU  instead  of 
INDEXUS.  As  a  result,  Avesta's  CEP 
offset  was  always  equal  to  zero.  Avesta 
alleged  that,  as  a  result  of  this 
ministerial  error,  Avesta  did  not  receive 
the  CEP  offset  to  which  it  was  otherwise 
entitled.  Petitioners  have  not  objected  to 
this  allegation  of  ministerial  error. 

The  niepartment  examined  the  margin 
calculation  program,  and  we  agree  with 
Avesta  that  this  is  a  clerical  error  within 
the  meaning  of  19  CFR  351.224(f),  i.e., 
a  clerical  error  in  connecting  the 
calculation  of  CEP  ofCset  to  die  variable 
INDEXPU  instead  of  INDEXUS  in  the 
margin  calciUation  program.  We  have 
corrected  the  program  so  that  the  CEP 
ofEset  calculation  properly  references 
the  variable  INDEXUS,  rather  than 
INDEXPU. 

Amended  Final  Results  of  Review 

Upon  correction  of  the  ministerial 
error  described  above,  Avesta's  margin, 
as  pubhshed  in  the  Federal  Register  on 
November  16, 1998,  has  been  revised 
from  25.05  percent  to  22.67  {lercent  for 
the  period  June  1, 1996  through  May  31, 
1997.  The  final  results  margin  for 
Uddeholm  remains  unchanged.  We  will 
instruct  the  Customs  Service 
accordingly. 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries,  flie  Department  shall  issue 
appraisement  instructions  directly  to 
the  Customs  Service.  For  assessment 
purposes,  we  have  calculated  importer- 
specific  duty  assessment  rates  for  the 
merchandise  based  on  the  ratio  of  the 
total  amount  of  antidumping  duties 
calculated  for  the  examined  sales  during 
the  POR  to  the  total  entered  value  of 
sales  examined  during  the  POR. 
Individual  differences  between  U.S. 
price  and  normal  value  may  vary  from 
the  percentages  stated  above.  As  a  result 
of  this  review,  we  have  determined  that 
the  importer-specific  duty  assessments 
rates  are  necessary. 

Furthermore,  the  following  deposit 
requirements  shall  be  effective  upon 
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publication  of  this  notice  of  amended 
final  results  of  review  for  all  shipments 
of  stainless  steel  plate  from  Sweden 
entered,  or  withdrawn  firom  warehouse, 
for  consumption  on  or  after  the 
publication  date,  as  provided  for  by 
section  751(a)(1)  of  the  Tariff  Act:  (1) 
the  cash  deposit  rate  for  the  reviewed 
company  will  be^e  rate  stated  above; 
(2)  for  previously  investigated  or 
reviewed  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  these 
reviews,  or  the  original  LTFV 
investigations,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  these  reviews,  the  cash 
deposit  rate  for  this  case  will  continue 
to  be  4.46  percent,  which  was  the  "all 
others"  rates  in  the  LTFV  investigations. 
The  deposit  requirements,  when 
imposed,  shall  remain  in  effect  imtil 
pubUcation  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  351.402(0  to  file  a 
certificate  regarding  the  reimbiusement 
of  antidumping  duties  prior  to 
liqmdation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occiured  and  the  subsequent 
assessment  of  double  antidiunping 
duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  ("  APO")  of  their 
responsibiUty  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  sections  351.305  and  351.306  of 
the  Department's  regulations.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  amended  administrative  review 
and  notice  are  in  accordance  with 
sections  751(a)(1)  and  777(i)(l)  of  the 
Act  (19  U.S.C.  §§  1675(a)(1)  and 
1677(f)(i)(l))  and  sections  351.213  and 
351.224  of  the  Department's  regulations. 


Dated:  December  12, 1998. 
Richard  W.  Monland, 
Acting  Assistant  Secretary  for  Import 
Administration. 

(PR  Doc.  98-34707  Filed  12-30-98;  8:45  am] 
auxma  code  ssio-os-p 

DEPARTMENT  OF  COMMERCE 

Evaluation  of  Coastal  Zone 
Management  Program  and  National 
Estuarine  Research  Reserves 

AGENCY:  Office  of  Ocean  and  Coastal 

Resource  Management,  National  Ocean 

Service,  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

DOC. 

ACTION:  Notice  of  intent  to  evaluate. 

SUMMARY:  The  NOAA  Office  of  Ocean 
and  Coastal  Resource  Management 
(OCRM)  announces  its  intent  to  evaluate 
the  performance  of  the  Guam  Coastal 
Zone  Management  Program  and  the 
Weeks  Bay  (AL),  South  Slough  (OR), 
and  Hudson  River  (NY)  National 
Estuarine  Research  Reserves. 

These  evaluations  will  be  conducted 
pursuant  to  sections  312  and  315  of  the 
Coastal  Zone  Management  Act  of  1972 
(CZMA).  as  amended.  The  CZMA 
requires  a  continuing  review  of  the 
performance  of  states  with  respect  to 
coastal  program  and  research  reserve 
program  implementation.  Evaluation  of 
Coastal  Zone  Management  Programs  and 
National  Estuarine  Research  Reserves 
require  findings  concerning  the  extent 
to  which  a  state  has  met  the  national 
objectives,  adhered  to  its  coastal 
program  document  or  the  Reserve's  final 
management  plan  approved  by  the 
Secretary  of  Commerce,  and  adhered  to 
the  terms  of  financial  assistance  awards 
funded  under  the  CZMA.  The 
evaluations  will  include  a  site  visit,  • 
consideration  of  public  comments,  and 
consultations  wiUi  interested  Federal, 
State,  and  local  agencies  and  members 
of  the  pubUc.  Public  meetings  are  held 
as  part  of  the  site  visits. 

Notice  is  hereby  given  of  the  dates  of 
the  site  visits  for  the  listed  evaluations, 
and  the  dates,  local  times,  and  locations 
of  public  meetings  during  the  site  visits. 

The  Guam  Coastal  Zone  Management 
Program  evaluation  site  visit  will  be 
bom  February  1-5, 1999.  One  public 
meeting  will  be  held  during  the  week. 
The  public  meeting  will  be  held  on 
Monday,  February  1, 1999,  at  5:00  P.M., 
in  the  Governor's  Cabinet  Conference 
Room  at  Adelup,  Guam. 

The  Weeks  Bay  National  Estuarine 
Research  Reserve  in  Alabama  site  visit 
will  be  from  February  22-26, 1999.  One 
public  meeting  will  be  held  during  the 


week.  The  public  meeting  will  be  held 
on  Thursday,  February  25, 1999,  at  7:00 
p.m..  at  the  Weeks  Bay  Interpretive 
Center  Auditorium,  11300  U.S.  Highway 
98,  Fairhope,  Alabama. 

The  South  Slough  National  Estuarine 
Research  Reserve  in  Oregon  site  visit 
will  be  from  March  8-12, 1999.  One 
public  meeting  will  be  held  diuing  the 
week.  This  public  meeting  will  be  on 
Wednesday,  March  10, 1999,  at  7:00 
P.M.  at  the  Southwestern  Oregon 
Community  College  in  Coos  Bay. 
Oegon. 

The  Hudson  River  National  Estuarine 
Research  Reserve  in  New  York  site  visit 
will  be  ^m  April  12-16. 1999.  One 
public  meeting  will  be  held  during  the 
week.  This  public  meeting  will  be  on 
Wednesday,  April  14, 1999,  bom  5:00 
P.M.-7:00  P.M.,  at  the  New  York  State 
Department  of  Environmental 
Conservation  Region  3  Office,  21  South 
Putt  Comers  Road.  New  Paltz.  New 
York. 

The  States  will  issue  notice  of  the 
public  meeting(s)  in  a  local 
newspaper(s)  at  least  45  days  prior  to 
the  public  meeting(s).  and  will  issue 
other  timely  notices  as  appropriate. 

Copies  of  the  State's  most  recent 
performance  reports,  as  well  as  OCRM's 
notifications  and  supplemental  request 
letters  to  the  States,  are  available  upon 
request  from  OCRM.  Written  comments 
from  interested  parties  regarding  these 
Programs  are  encouraged  and  will  be 
accepted  until  15  days  after  the  public 
meeting.  Please  direct  written  comments 
to  Vickie  A.  Allin,  Chief,  Policy 
Coordination  Division  (PCD),  Office  of 
Ocean  and  Coastal  Resource 
Management,  NOS/NOAA,  1305  East- 
West  Highway,  Silver  Spring,  Maryland. 
20910.  When  the  evaluation  is 
completed,  OCRM  will  place  a  notice  in 
the  Federal  Register  annoimcing  the 
availability  of  the  Final  Evaluation 
Findings. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vickie  A.  Allin,  Chief,  Policy 
Coordination  Division,  Office  of  Ocean 
and  Coastal  Resource  Management, 
NOS/NOAA,  1305  East-West  Highway, 
Silver  Spring,  Maryland,  20910,  (301) 
713-3155.  ext.  126. 

Dated:  December  23, 1998. 
(Federal  Domestic  Assistance  Catalog  11.419 
Coastal  Zone  Management  Program 
Administration) 

Evelyn  Fields. 

Captain,  Deputy  Assistant  Administrator  for 

Ocean  Services  and  Coastal  Zone 

Management. 

IFR  Doc.  98-34687  Filed  12-30-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapherfc 
Administration 

P.D.  102198A1 

Small  Takes  of  Marine  Mammals 
Incidental  to  Specified  Activities 

AOENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NCAA), 
Commerce. 

ACTION:  Notice  of  issuance  of  an 
incidental  harassment  authorization. 

SUMMARY:  In  accordance  with  provisions 
of  the  Marine  Mammal  Protection  Act 
(MMPA)  as  amended,  notification  is 
hereby  given  that  an  Incidental 
Harassment  Authorization  (IHA)  has 
been  issued  to  the  Washington  State 
Department  of  Corrections  (WDOC)  to 
take  small  niunbers  of  harbor  seals  by 
harassment  incidental  to  the 
nonexplosive  demolition  and 
construction  of  the  Still  Harbor  Dock 
Facility  on  McNeil  Island  in  southern 
Puget  Sound  for  a  period  of  1  year. 
DATES:  This  authorization  is  effective 
from  January  1, 1999.  through  December 
31, 1999. 

ADDRESSES:  The  application, 
authorization,  and  a  1994 
environmental  assessment  (EA)  are 
available  by  writing  to  the  following 
offices:  Marine  Mammal  Division,  Office 
of  Protected  Resources,  NMFS,  1315 
East-West  Highway,  Silver  Spring,  MD 
20910-3225.  or  the  Northwest  R^on, 
NMFS,  Bldg  1,  7600  Sand  Point  Way, 
Seattle,  WA  98115,  or  by  telephoning 
one  of  the  contacts  listed  here. 
The  Washington  State  Final 
Environmental  Impact  Statement  (FEIS) 
and  other  documents  are  available  for 
review  during  regular  business  hours  at 
these  same  offices. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  R.  Hollingshead,  Office  of 
Protected  Resources,  NMFS,  (301)  713- 
2055,  or  Brent  Norberg,  Northwest 
Regional  Office,  NMFS.  (206)  526-6733. 
SUPPLEMENTARY  INFORMATION: 

Background 

Subsections  101(a)(5)(A)  and  (D)  of 
the  MMPA  (16  U.S.C.  1361  et  seq.) 
directs  the  Secretary  of  Commerce  to 
allow,  upon  request,  the  incidental,  but 
not  intentional,  taking  of  marine 
mammals  by  U.S.  citizens  who  engage 
in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  either  regulations  are 
issued  or,  if  the  taking  is  limited  to 
harassment,  a  notice  of  a  proposed 


authorization  is  provided  to  the  public 
for  review. 

Permission  may  be  granted  if  NMFS 
finds  that  the  taking  will  have  a 
negligible  impact  on  the  species  or 
stockTs)  and  will  not  have  an 
immitigable  adverse  impact  on  the 
availability  of  the  species  or  8tock(s)  for 
subsistence  uses  and  that  the 
permissible  methods  of  taking  and 
requirements  pertaining  to  the 
monitoring  and  reporting  of  such  taking 
are  set  forth.  NMFS  has  defined 
"negligible  impact"  in  50  CFR  216.103 
as  "  ...an  impact  resulting  from  the 
specified  activity  that  cannot  be 
reasonably  expected  to,  and  is  not 
reasonably  likely  to.  adversely  affect  the 
species  or  stock  through  effects  on 
annual  rates  of  recruitment  or  survival." 

Subsection  101(a)(5)(D)  of  the  MMPA 
established  an  expedited  process  by 
which  citizens  of  the  United  States  can 
apply  for  an  authorization  to 
incidentally  take  small  numbers  of 
marine  mammals  by  harassment.  The 
MMPA  now  defines  "harassment"  as: 

...any  act  of  pursuit,  tonuent,  or  annoyance 
which  (a)  has  die  potential  to  injure  a  marine 
mammal  or  marine  mammal  stock  in  the 
wild;  or  (b)  has  the  potential  to  disturb  a 
marine  mammal  or  marine  mammal  stock  in 
the  wild  by  causing  disruption  of  behavioral 
patterns,  including,  but  not  limited  to, 
migration,  breathing,  niuving,  breeding, 
feeding,  or  sheltering. 

Subsection  101(a)(5)(D)  establishes  a 
45-day  time  limit  for  NMFS  review  of  an 
application  followed  by  a  30-day  public 
notice  and  comment  period  on  any 
proposed  authorizations  for  the 
incidental  harassment  of  small  numbers 
of  marine  mammals.  Within  45  days  of 
the  close  of  the  comment  period,  NMFS 
must  either  issue  or  deny  issuance  of 
the  authorization. 

Background  of  Request 

On  September  18. 1998,  NMFS 
received  an  appUcation  from  the  WDOC 
requesting  an  authorization  for  the 
possible  harassment  of  small  numbers  of 
harbor  seals  incidental  to  work  involved 
in  the  removal  and  replacement  of  the 
Still  Harbor  Dock  Facility  (Dock 
Facility),  a  foul  weather  landing  facility 
for  the  McNeil  Island  Corrections 
Center,  McNeil  Island,  WA.  (The 
Quitclaim  Deed,  which  transferred  the 
property  from  Federal  to  state  control, 
limits  the  use  of  the  Still  Harbor  Dock 
to  emergency  situations  because  of  the 
Gertrude  Island  harbor  seal  population.) 
Significant  deterioration  of  die  existing 
facility,  including  the  collapse  on  May 
24, 1994,  of  the  steel-pile-supported 
concrete  center  portion  of  the  facifity, 
has  resulted  in  the  need  for  major 


renovation  in  order  to  maintain  a  safe, 
functional  facility. 

On  January  23, 1995,  NMFS  issued  an 
IHA  to  the  WDOC  under  subsection 
101(a)(S)(D)  of  die  MMPA  for  Uiis 
project  (see  60  FR  7046,  February  6, 
1995).  However,  removal  of  the  Dock 
Facility  was  not  completed:  the  IHA 
expired  1  year  after  authorization;  and 
a  renewal  was  not  requested  since  that 
time. 

The  renovation  will  include 
demolition  of  the  existing  facility: 
construction  of  a  new  pile-supported 
concrete  access  trestle  approximately 
350  ft  (107  m)  long  by  10  ft  (3.0  m)  wide, 
a  new  50  ft  (15.2  m)  long  by  5  ft  (1.5 
m)  wide  aluminum  gangway,  seven  new 
10  ft  (3.0  m)  wide  and  50  ft  (15.2  m) 
long  and  one  new  14  ft  (4.3  m)  wide  and 
60  ft  (18.3  m)  long  concrete  floats;  and 
60  steel  pipe  and  prestressed  concrete 
piles.  All  new  structures  will  be 
constructed  within  the  footprint  of  the 
existing  facility.  The  new  dock  will  be 
significantly  smaller  than  planned  in 
1994  (8,000  ft2  V.  20,000  ft^).  Additional 
information  on  the  dock  facility  and  the 
Corrections  Center  in  general  can  be 
obtained  by  referring  to  the  FEIS 
pubUshed  by  the  WDOC  in  1989  in 
compUance  with  the  State 
Environmental  Policy  Act  of  1971 
(chapter  43.21C,  Revised  Code  of 
Washington).  This  document  and  the 
1998  Addendum  are  available  for 
viewing  (see  ADDRESSES). 

In  an  effort  to  minimize  noise  from 
these  activities,  no  explosives  will  be 
used  for  demolition.  The  dock  removal 
and  construction  schedules  were 
developed  to  avoid  reproductively 
sensitive  life  history  periods  of  several 
species  of  wildlife,  including  harbor 
seals.  The  demolition  and  pile-driving 
activities  are  anticipated  to  be 
completed  in  one  season's  specified 
work  window,  from  December  1998  or 
January  1999  through  March  15  or  April 
1, 1999.  Above-water  work  is  schediUed 
to  continue  through  to  the  end  of 
August  1999. 

Comments  and  Responses 

A  notice  of  receipt  of  the  application 
and  proposed  authorization  was 
published  on  October  29, 1998  (63  FR 
58012),  and  a  30-day  public  comment 
period  was  provided  on  the  application 
and  proposed  authorization.  During  the 
30-day  comment  period,  comments 
were  received  from  the  Marine  Mammal 
Commission  (MMC). 

Comment  The  K^C  recommends,  as 
it  did  in  1994,  that  the  proposed 
incidental  harassment  authorization  not 
be  issued  until  the  imcertainties  and 
details  of  the  monitoring  program  have 
been  worked  out  and  NMFS  is  able  to 
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reasonably  conclude  that  the  monitoring 
program  is  appropriate  to  detect  any 
possible  harmful  effects  on  the  local 
harbor  seal  population. 

Response:  NMFS  concurs  that 
monitoring  should  be  carried  out  (as 
required  by  the  MMPA).  NMFS  believes 
that  the  level  and  extent  of  monitoring 
required  for  "harassment"  takings  must 
be  weighed  against  the  anticipated  level 
of  impact.  For  this  type  of  activity, 
NMFS  beUeves  that  observations  prior 
to,  during,  and  subsequent  to  any  noise 
disturbance  activities  will  provide 
sufficient  information  on  the  impact  of 
disturbance.  Also,  since  the  Gertrude 
Island  harbor  seal  haul-out  is  the  largest 
in  Puget  Sound  and  has  been  studied  by 
both  Washington  Department  of  Fish 
and  Wildhfe  (WDFW)  and  NMFS, 
sufficient  baseline  data  have  already 
been  recorded.  To  ensure  that 
observations  take  place  during 
demolition  work,  a  condition  of  the  IHA 
in  1994,  and  again  this  year,  is  for 
WDOC  to  notify  both  NMFS  and  the 
WDFW  at  least  48  hours  prior  to 
commencement  of  work  in  order  to 
allow  observations  of  harbor  seals  prior 
to  work  begiiming.  To  ensiue  that 
observations  take  place  during 
demolition  work,  if  NMFS  and/or 
WDFW  biologists  are  not  available 
during  demolition,  the  WDCX]  is 
required  to  contract  with  trained  marine 
mammal  biologists  for  behavioral 
observations  to  be  made  during  any 
work  on  the  McNeil  Island  Dod^.  The 
IHA  requires  a  report  on  these 
observations  be  provided  within  90  days 
of  completion  of  work. 

Harbor  Seals 

A  description  of  the  harbor  seals 
foimd  in  Puget  Sound  and  on  Gertrude 
Island  can  be  found  in  the  notice  of 
proposed  authorization  and  need  not  be 
repeated  here. 

Expected  Impact  to  Harbor  Seals 

The  impact  to  the  harbor  seals  would 
be  distiirbance  by  noise,  which  is 
anticipated  to  result  in  a  negUgible 
short-term  impact  to  a  small  number  of 
harbor  seals.  When  harbor  seals  are 
frightened  by  noise  or  by  the  approach 
of  a  boat,  plane,  human,  or  other 
potential  predator,  the  seals  will  move 
rapidly  to  the  relative  safety  of  the 
water.  Depending  upon  the  severity  of 
the  distuihance,  seals  may  return  to  the 
original  haul-out  site  inunediately,  stay 
in  the  water  for  some  length  of  time 
before  hauling  out,  or  haul  out  in  a 
different  area  (Johnson,  1977;  Skidmore 
and  Babson,  1981).  These  short  term 
disturbances  and  site  reoccupation  were 
confirmed  by  observations  conducted 
during  the  first  phase  of  the  project 


(WDOC,  1997).  Disturbances  tend  to 
have  a  more  serious  effect  when  herds 
are  pupping  or  nursing,  when 
aggregations  are  dense,  and  during  the 
molting  season  (Jones  and  Stokes,  1989). 

Short-term  impact  of  the  activities  is 
expected  to  result  in  a  temporary 
reduction  in  utilization  of  the  haulout 
while  work  is  in  progress  or  until  the 
seals  acclimate  to  the  disturbance.  The 
specific  activities  will  not  result  in  any 
reduction  in  the  number  of  seals,  and 
they  are  expected  to  continue  to  occupy 
the  same  area  of  Gertrude  Island.  The 
abandonment  of  Gertrude  Island  as  a 
harbor  seal  haulout  and  rookery  is  not 
anticipated  due  to  the  existing  level  of 
human  activity  on  and  around  the  dock 
for  over  50  years  (Jones  and  Stokes, 
1989).  Human  activity  increases 
annually  in  the  late  fall  euid  winter 
months  when  the  use  of  the  dock 
facility  serving  as  a  foul  weather 
moorage  for  WDOC  passenger  ferries, 
barges,  tugboats,  and  patrol  boats 
increases. 

In  addition,  the  activities  are 
anticipated  to  have  no  long-term  impact 
on  the  habitat  of  harbor  seals.  No  direct 
physical  impact  to  the  habitat  will  occur 
due  to  the  dock  reconstruction  as  all 
new  facilities  will  ocau-  within  the 
footprint  of  the  original  structiue. 
Mitigation  measures  (discussed  here) 
under  an  MMPA  IHA  are  expected  to 
reduce  any  impacts  to  a  negligible  level. 

Mitigation 

Efforts  to  ensure  negligible  impact  of 
the  dock  renovation  project  on  harbor 
seals  identified  by  the  WDOC  include: 

1.  A  December  1-July  15  (or  whenever 
newborn  pups  are  fiisi  observed  on 
Gertrude  Island)  work  schedule  for 
those  activities  that  are  predicted  to 
disturb  harbor  seals  in  order  to  avoid 
adversely  affecting  harbor  seals  diuing 
the  pupping  and  nursing  season  (July  15 
to  October  15); 

2.  A  1,000-ft  (305  m)  no-entry  buffer 
zone  aroimd  Gertrude  Island  to 
minimize  the  impact  of  vessel  traffic  on 
harbor  seals  during  the  project  (the 
buffer  zone  will  be  marked  by  floats); 

3.  Construction  activities  and  seal 
behavior  will  be  monitored  by  marine 
biologists  to  ensure  that  impacts  on 
seals  will  be  minimal; 

4.  The  demohtion  will  not  utilize  any 
explosives; 

5.  The  removal  of  material  and  debris 
will  be  in  the  largest  sizes  possible,  and 
the  removed  materials  will  be 
transported  off  site  for  disposal;  and 

6.  To  mitigate  noise  levels  and, 
thereby,  impacts  to  harbor  seals,  all 
construction  equipment  should  comply 
as  much  as  possible  with  appUcable 
equipment  noise  standards  of  the  U.S. 


Environmental  Protection  Agency  (EPA, 
1974),  and  all  construction  equipment 
should  have  noise  control  devices  (e.g., 
mufflers)  no  less  effective  than  those 
provided  on  the  original  equipment. 

Monitoring 

The  Gertrude  Island  haulout  has  been 
the  site  of  research  projects  on  harbor 
seals  for  a  niunber  of  years.  Research 
efforts  by  NMFS  and  WDFW  include  a 
radio  tag  study  to  learn  about  feeding 
behavior  of  the  seals.  The  IHA  requires 
WDOC  to  notify  NMFS,  and  the  WDFW 
prior  to  work  in  order  to  coordinate  this 
research. 

While  monitoring  impacts  from 
construction  is  planned  to  be  conducted 
by  WDFW,  the  WDOC  may  contract 
with  a  private  contractor  to  monitor 
activities  if  WDFW  biologists  are 
unavailable. 

Conclusions 

NMFS  has  determined  that  the  short- 
term  impact  of  taking  small  niunbers  of 
harbor  seals  by  harassment  incidental  to 
the  demoUtion  and  construction  of  the 
Dock  Facility  on  McNeil  Island  is 
expected  to  result  at  worst  in  a 
temporary  reduction  in  utiUzation  of  the 
impacted  haulout(s)  as  seals  leave  the 
beach  for  the  safety  of  the  water.  The 
activity  is  not  expected  to  result  in  any 
reduction  in  the  number  of  harbor  seals, 
and  these  animals  are  expected  to 
continue  to  occupy  the  same  area.  This 
behavioral  change  is  expected  to  have 
no  more  than  a  neghgible  impact  on  the 
animals.  Additionally,  there  will  not  be 
any  impact  on  the  habitat  itself.  Since 
NMFS  is  assured  that  the  taking  would 
not  result  in  more  than  the  incidental 
harassment  (as  defined  by  the  MMPA 
Amendments  of  1994)  of  small  numbers 
of  marine  manunals,  would  have  only  a 
neghgible  impact  on  these  stocks,  would 
not  have  an  unmitigable  adverse  impact 
on  the  availabiUty  of  these  stocks  for 
subsistence  uses,  and  would  result  in 
the  least  practicable  impact  on  the 
stocks,  NMFS  has  determined  that  the 
requirements  of  subsection  101(a)(5)(D) 
of  the  MMPA  have  been  met  and  the 
authorization  can  be  issued. 

Authorization 

Accordingly,  on  the  date  of  this 
notice,  NMFS  issued  an  incidental 
harassment  authorization  to  the  WDOC 
for  1  year  for  the  demoUtion  and 
reconstruction  of  the  Dock  FaciUty 
located  on  McNeil  Island  in  the  State  of 
Washington,  provided  the  above 
mentioned  mitigation  measiues  and 
reporting  requirements  are  incorporated. 
NMFS  has  determined  that  the 
demoUtion  of  the  Dock  FaciUty  would 
residt  in  the  harassment  taking  of  only 
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a  small  number  of  harbor  seals,  would 
have  a  negUgible  impact  on  the  harbor 
seal  stock,  and  would  not  have  an 
adverse  impact  on  the  availabiUty  of 
this  stock  for  subsistence  uses. 

Dated:  December  23, 1998. 
Michael  Payne, 

Acting  Deputy  Director.  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
|FR  Doc.  98-34710  Filed  12-30-98:  8:45  am] 
BMJJNQ  COOE  Wie-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  1223980] 

Mid-AUantic  Fishery  Management 
Council  (MAFMC);  Meeting 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  pubUc  meeting. 

SUMMARY:  The  Mid-Atlantic  Fishery 
Management  Council  and  the  New 
England  Fishery  Management  Council 
will  hold  joint  public  meetings. 
DATES:  On  Tuesday,  January  19, 1999, 
the  Mid-Atlantic  Council  and  New 
England  Council  Scientific  &  Statistical 
Committees  will  meet  from  10:00  a.m. 
imtil  4:00  p.m.  On  Wednesday,  January 
20, 1999,  the  Joint  Spiny  Dogfish 
Committee  will  meet  from  10:00  a.m. 
until  5:00  p.m. 

ADDRESSES:  This  meeting  will  be  held  at 
the  Holiday  Inn,  45  hidustrial  Highway, 
Essington,  PA;  telephone:  610-521- 
2400. 

Council  address:  Mid- Atlantic  Fishery 
Management  Council,  300  S.  New 
Street.  Dover,  DE 19904. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  T.  Furlong,  Executive  Director, 
Mid-Atlantic  Finery  Management 
Council;  telephone:  302-674-2331,  ext. 
19. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  these  meetings  is  to  review 
the  overfishing  definition  for  spiny 
dogfish  and  consider  alternatives  for 
spawning  stock  biomass  rebuilding 
targets. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  the 
Committees  for  discussion,  in 
accordance  with  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  those  issues  may  not  be  the  subject 
of  formal  action  diuing  this  meeting. 
Action  will  be  restricted  to  those  issues 
specifically  identified  in  this  notice. 


Special  Accommodations 


Meeting  Dates  and  Agendas 


This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiUary  aids  should  be  directed  to 
Joanna  Davis  at  the  Mid-Atlantic 
Council  (see  ADDRESSES)  at  least  5  days 
prior  to  the  meeting  date. 

Dated:  December  23. 1998. 
Gaiy  C  Matlock, 

Director,  Office  of  Sustainable  Fisheries. 
National  Marine  Fisheries  Service. 
(PR  Doc.  98-34564  Filed  12-30-98;  8:45  am] 
BIUJNO  CODE  M10-a-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  122398q 

New  England  Fishery  IManagement 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce 

ACTION:  Notice  of  pubUc  meetings. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Council)  is 
scheduling  pubUc  meetings  of  its 
Herring  and  Groundfish  Oversight 
Committees  and  Groundfish  Advisory 
Panal  in  January,  1999  to  consider 
actions  affecting  New  England  fisheries 
in  the  exclusive  economic  zone  (EEZ). 
Recommendations  from  these  groups 
will  be  brought  to  the  full  Coimdl  for 
formal  consideration  and  action,  if 
appropriate. 

DATES:  The  meetings  will  be  held  on 
Janiuuy  21,  January  25  and  26, 1999, 
respectively.  See  SUPPLEMENTARY 
INFORMATION  for  specific  dates  and 
times. 

ADDRESSES:  The  meetings  will  be  held 
in  Peabody,  MA  and  Portsmouth,  NH. 
See  SUPPLEIKNTARY  INFORMATION  for 
specific  locations. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council; 
(781)  231-0422.  Requests  for  special 
accommodations  should  be  addressed  to 
the  New  England  Fishery  Management 
Council,  5  Broadway,  Saugus,  MA 
01906-1097;  telephone:  (781)  231-0422. 

SUPPLEMENTARY  INFORMATION: 


Thursday.  January  21. 1999, 10  a.m.— 
Herring  Oversight  Committee  Meeting 

Location:  Holiday  Inn,  One  Newbury 
Street  (Route  1),  Peabody,  MA  01960; 
telephone:  (978)  535-4600. 

Consideration  of  Atlantic  herring 
management  issues  including 
"grandfathering"  provisions  for  large 
fishing  vessels  (over  165  feet),  and,  for 
the  Gulf  of  Maine,  a  Total  Allowable 
Catch  "set-aside"  for  small  otter  trawl 
vessels  and  spaMming  closure 
boimdaries. 

Tuesday.  January  25, 1999,  9:30  a.m. — 
Groundfish  Advisory  Panel  Meeting 

Location:  HoUday  Inn,  300  Woodbury 
Avenue,  Portsmouth,  NH  03801; 
telephone:  (603)  431-8000. 

Review  of  the  draft  final  document  for 
the  annual  plan  adjustment  (Framework 
Adjustment  27)  to  the  Northeast 
Multispecies  Fishery  Management  Plan 
(FMP)  and  development  of  advice  to  the 
Groundfish  Committee  on  a  preferred 
alternative  for  consideration  by  the 
Council.  The  panel  also  will  discuss  and 
advise  the  Groundfish  Conunittee  on 
priorities  for  1999.  Topics  will  include, 
but  may  not  be  limited  to  action  to 
address  rebuilding  programs  as  needed 
under  the  new  ovei^Ung  definitions 
for  all  multispecies  stocks, 
implementation  of  a  two-tiered  permit 
system  to  address  latent  fishing  effort, 
industry  proposals  for  scientific 
research  and  conservation  engineering 
programs,  and  modification  of  the 
annual  plan  adjustment  schedule  and  a 
possible  change  to  the  fishing  year. 

Tuesday.  January  26. 1999,  9:30  a.m. — 
Groundfish  Oversight  Committee 
Meeting 

Location:  Holiday  Inn,  300  Woodbury 
Avenue,  Portsmouth,  NH  03801; 
telephone:  (603)  431-6000. 

Review  of  the  draft  final  dociunent  for 
the  1999  annual  plan  adjustment 
(Framework  Adjustment  27)  to  the 
Northeast  Multispecies  FMP  and 
development  of  a  preferred  alternative 
for  consideration  by  the  Council.  The 
Groundfish  Committee  also  will  discuss 
and  recommend  priorities  for  1999. 
Issues  or  topics  will  include,  but  may 
not  limited  to  action  to  address 
rebuilding  programs  as  needed  under 
new  overfishing  definitions  for  all 
multispecies  stocks,  implementation  of 
a  two-tiered  permit  system  to  address 
latent  fishing  effort,  industry  proposals 
for  scientific  research  and  conservation 
engineering  programs,  and  modification 
of  the  annual  adjustment  schedule  and 
possible  change  to  the  fishing  year. 
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Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Coimcil  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  Council  action  during  this 
meeting.  Coimcil  action  will  be 
restricted  to  those  issues  specifically 
listed  in  this  notice. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Paul  J.  Howard 
(see  ADDRESSES)  at  least  5  days  prior  to 
the  meeting  dates. 

Dated:  December  23, 1998. 
Gaiy  C  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
(FR  Doc.  98-34565  Filed  12-30-98;  8:45  am] 
aiUMQ  CODE  3610-a2-F 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  121898A] 

Marine  Mammals;  File  No.  P79H 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  permit  amendment. 

summary:  Notice  is  hereby  given  that 
Permit  No.  887,  issued  to  Institute  of 
Marine  Sciences,  LML,  University  of 
California,  Santa  Cruz,  CA  95060 
(Principal  Investigator:  Ronald  J. 
Schusterman,  Ph.D.),  was  amended  to 
extend  the  expiration  date  to  March  31, 
1999. 

ADDRESSES:  The  amendment  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices: 

Permits  and  Docimientation  Division, 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Room  13130 
Silver  Spring,  MD  20910  (301/713- 
2289);  and 

Southwest  Region,  NMFS,  501  West 
Ocean  Blvd.,  Long  Beach,  CA  90802- 
4213  (310/980-4001). 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Johnson  or  Sara  Shapiro,  301/713- 
2289. 

SUPPLEMENTARY  INFORMATION:  The 
subject  amendment  has  been  issued 
under  the  authority  of  the  Marine 
Mammal  Protection  Act  of  1972,  as 
amended  (16  U.S.C.  1361  et  seq.)  and 


the  provisions  of  50  CFR  216.39  of  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216). 

Dated:  December  24, 1998. 
Ann  D.  Teibush, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
[FR  Doc.  98-34709  Filed  12-30-98;  8:45  am] 
BILUN6  CODE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

Patent  and  Trademartc  Office 

Solicitation  of  Applications  for 
Memt>ership  on  Public  Advisory 
Committee  for  Trademark  Affairs 

AGENCY:  Patent  and  Trademark  Office, 

Commerce. 

ACTION:  Notice. 

SUMMARY:  The  Patent  and  Trademark 
Office  seeks  five  members  for  the  Public 
Advisory  Conunittee  for  Trademark 
Affairs.  Each  member  will  serve  a  three- 
year  term.  A  member  must  be  an 
organization  that  is  representative  of  the 
intellectual  property  community,  e.g.,  a 
bar  group,  an  intellectual  property 
organization,  a  business  organization  or 
an  academic  institution.  Interested 
organizations  should  respond  by  a  letter 
that  includes  the  information  requested 
in  the  Supplementary  Information 
section  of  this  notice. 
DATES:  Submit  applications  on  or  before 
January  29, 1999. 

ADDRESSES:  Mail  letters  of  request  to 
participate  in  the  Public  Advisory 
Committee  for  Trademark  Affairs  to  The 
Honorable  Q.  Todd  EMckinson,  Deputy 
Assistant  Secretary  of  Commerce  and 
Deputy  Commissioner  of  Patents  and 
Trademarks,  United  States  Patent  and 
Trademark  Office,  Washington,  DC 
20231. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Marsh,  Trademark 
Administrator,  by  telephone  at  (703) 
308-8910  ext.  45;  by  fax  at  (703)  308- 
9395;  or  be  e-mail  to 
sharon.marsh@uspto.gov. 
SUPPLEMENTARY  INFORMATION:  This 
Committee  is  chartered  under  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  Its  purpose  is  to  advise  the 
Patent  and  Trademark  Office  (Office)  on 
ways  to  increase  the  Office's  efficiency 
and  effectiveness  and  to  provide  a 
continuing  flow  of  insights  and 
perceptions  fix>m  the  private  sector  to 
the  Office  in  the  areas  of  domestic  and 
international  trademark  law. 

The  Office  amended  the  charier  of  the 
Committee  in  1996  to  make  the 


Committee  more  diverse  and  more 
representative  of  trademark  owners, 
trademark  practitioners  and  the 
Intellectual  Property  commimity  as  a 
whole.  Accordingly,  the  Commissioner 
will  select  five  representative 
organizations  bova  among  intellectual 
property  organizations,  bar  groups, 
business-related  organizations  and 
academia.  The  five  organizations  whose 
terms  will  expire  on  December  31, 1998, 
are  not  precluded  fit>m  responding  to 
this  notice. 

Each  organization's  letter  to  the 
Commissioner  should  explain  the 
nature,  size  and  characteristics  of  the 
organization  and  what  insights  and 
perspective  it  would  bring  to  the  work 
of  the  Committee. 

The  members  vnll  be  selected  based 
on  the  following  criteria:  (1) 
Organization's  familiarity  with  the- 
operations  of  the  Patent  and  Trademark 
Office  relating  to  trademarks  and 
trademark  rules,  trademark  practices, 
and  the  administration  of  the  trademark 
operations:  (2)  the  organization's 
experience  practicing  before  the  Patent 
and  Trademark  Office  in  trademark 
matters;  and  (3)  evidence  of  the 
organization's  interest  in  trademark 
practices,  such  as  estabUshed 
committees  designed  to  improve 
trademark  operations,  or  legal  education 
activities  regarding  trademark  practices. 

Dated:  December  22, 1998. 
Q.  Todd  Dickinson, 

Deputy  Assistant  Secretary  of  Commerce  and 
Deputy  Commissioner  of  Patents  and 
Trademarks. 

[FR  Doc.  98-34625  Filed  12-30-98;  8:45  am) 
BILUNO  CODE  3S10-16-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Request  for  Public  Comments  on 
Bilateral  Textile  Consultations  with  the 
Government  of  Pakistan 

December  24, 1998. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Notice. 

FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  categories  for 
which  consultations  have  been 
requested,  call  (202)  482-3740. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultiiral 
Act  of  1956,  as  amended  (7  U.S.C  1854); 
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Executive  Order  11651  of  March  3, 1972,  as 
amended. 

On  December  24, 1998,  under  Article 
6  of  the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing  (ATC),  the 
Government  of  the  United  States 
requested  consultations  with  the 
Government  of  Pakistan  with  respect  to 
combed  cotton  yam  in  Category  301, 
produced  or  manufactured  in  Pakistan. 

The  purpose  of  this  notice  is  to  advise 
the  public  that,  if  no  solution  is  agreed 
upon  in  consultations  with  the 
Government  of  Pakistan,  the 
Government  of  the  United  States 
reserves  its  right  to  estabUsh  a  twelve- 
month limit  of  not  less  than  5,262,665 
kilograms  for  the  entry  and  withdrawal 
from  warehouse  for  consumption  of 
combed  cotton  yam  in  Category  301, 
produced  or  manufactured  in  Pakistan. 

A  simimary  statement  of  serious 
damage,  actual  threat  of  serious  damage 
or  the  exacerbation  of  serious  damage 
concerning  Category  301  follows  this 
notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
Category  301  or  to  comment  on 
domestic  production  or  availabiUty  of 
products  included  in  this  category  is 
invited  to  submit  10  copies  of  such 
comments  or  information  to  Troy  H. 
Cribb,  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  ATTN:  Donald 
R.  Foote.  The  comments  received  will 
be  considered  in  the  context  of  the 
consultations  with  the  Government  of 
Pakistan. 

Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  room 
H3100,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC. 

Further  comments  may  be  invited 
regarding  particular  commentary  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  fuildier 
consideration. 

The  soUdtation  of  comments 
regarding  any  aspect  of  the 
implementation  of  an  agreement  is  not 
a  waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.553(a)(l)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 

The  United  States  remains  committed 
to  finding  a  solution  concerning  this 
category.  Should  such  a  solution  be 


reached  in  consultations  with  the 
Government  of  Pakistan,  further  notice 
will  be  pubUshed  in  the  Federal 
Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schediile  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057, 
published  on  December  17, 1997). 
Information  regarding  the  1999 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 
D.  Midiael  Hutchinson, 
Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Summary  of  the  Statement  in  Support  of 

Request  Cor  Consultations  Under  Article  6 

of  the  ATC 

Combed  Cotton  Yam— Category  301 

December  1998 

Impart  Situation  and  Condusion 

The  use  has  determined  that  the 
increase  in  imports  of  combed  cotton 
yam  for  sale.  Category  301,  has  caused 
serious  damage,  or  actual  threat  thereof, 
to  the  industry  in  the  United  States 
producing  like  and/or  directly 
competitive  yam  for  sale. 

Imports  of  the  subject  yam  from  all 
sources  increased  by  91.3  ]}ercent  in 
January-August  1998  over  January- 
August  1997,  an  increase  of  9,828,000 
kilograms.  During  this  same  period, 
domestic  shipments  dropped 
substantially,  falling  14,174,000 
kilograms,  14.2  percent  below  the 
Janxiary-August  1997  level.  Domestic 
unfilled  orders  fell  by  15.8  percent  and 
domestic  production  declined  10.2 
percent  from  January-August  1997  to 
January-August  1998  as  inventories 
increased  145.9  percent. 

Increasing  low-valued  imports  put 
pressure  on  domestic  prices  and 
margins.  Capacity  utilization  declined 
as  shipments  and  production  fell, 
causing  severe  margin  pressure  as  fixed 
costs  had  to  be  allocated  over  fewer 
sales,  which  cut  gross  margins. 
Compounded  with  the  pressure  to  lower 
prices,  mills'  profitability  evaporated. 
Operating  margins  shrank  as  companies 
engaged  in  the  production  and  sale  of 
the  subject  merchandise,  resulting  in 
declining  profitability  in  January- 
August  1998  compared  to  the  same 
period  in  1997  on  the  product  in 
question.  Two  mills  fell  victim  to  the 
price  squeeze  and  shut  down. 
Production  worker  employment  in  the 
defined  industry  lost  340  jobs  during 
January-August  1998. 

The  USG  concluded  that  the  increase 
in  imports  in  1998  has  caused  serious 


damage  to  the  industry  as  reflected  in 
the  industry's  declining  production  and 
shipments,  the  substantial  increase  in 
inventories,  the  industry's  deteriorating 
financial  performance,  and  the 
significant  Call  in  unfilled  orders  and 
employment. 

The  USG  has  also  determined  that 
serious  damage  to  this  industry  is 
directly  attributable  to  a  sharp  and 
substantial  increase  in  imports  of  the 
subject  yam  from  Pakistan.  Imports 
from  Pakistan  have  increased 
significantly,  both  absolutely  and 
relative  to  domestic  production  and 
world  imports,  thereby  increasing 
Pakistan's  share  of  U.S.  imports  and  the 
U.S.  market.  Pakistan's  low-valued 
imports  adversely  affected  U.S. 
domestic  prices. 

U.S.  imports  of  the  subject  yam  from 
Pakistan  increased  to  3,612,652 
kilograms  in  January-August  1998,  283.2 
percent  above  the  942,756  imported 
during  January- August  1997.  For  the 
year-ending  October  1998,  imports  from 
Pakistan  surged  to  4,908,094  kilograms, 
164.3  percent  above  the  1,857.294 
kilograms  imported  for  the  year-ending 
October  1997. 

The  USG  further  determined  that 
increases  in  imports  of  the  subject  yam 
fit)m  all  sources  constitute  the  actual 
threat  of  serious  damage  or  the 
exacerbation  of  serious  damage  to  the 
defined  domestic  industry  producing  a 
like  and/or  directly  competitive 
product,  and  that,  based  on  sharp  and 
substantial  increases  in  imports  of  the 
subject  product  from  Pakistan,  such  - 
threat  is  attributable  to  Pakistan. 

(PR  Doc.  98-34780  Filed  12-29-98;  12:19 

pm) 

BtUMQ  CODE  3B1»-0n-F 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Sutmission  for  0MB  Review; 
Comment  Request 

The  Corporation  for  National  and 
Community  Service  (hereinafter  the 
"Corporation"),  has  submitted  the 
following  public  information  collection 
requests  (ICRs)  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13  (44  U.S.C.  Chapter  35). 
Copies  of  these  individual  ICRs,  with 
applicable  supporting  documentation, 
may  be  obtained  by  calUng  the 
Corporation  for  National  and 
Community  Service,  Office  of 
Evaluation,  Susan  Labin,  (202)  606- 
5000,  Extension  160.  Individuals  who 
use  a  telecommunications  device  for  the 
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deaf  (TTY/TDD)  may  call  (202)  606- 
5256  between  the  hours  of  9:00  a.m.  and 
4:30  p.m.  Eastern  time,  Monday  through 
Friday. 

Comments  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Attn:  Mr.  Danny  Werfel,  OMB 
Desk  Officer  for  the  Corporation  for 
National  and  Community  Service,  Office 
of  Management  and  Budget,  Room 
10235.  Washington,  D.C.,  20503,  (202) 
395-7316,  within  30  days  fi^m  the  date 
of  this  publication  in  the  Federal 
Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Corporation,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

Type  of  Review:  New. 

Agency:  Corporation  for  National  and 
Community  Service. 

Titie:  Evaluation  of  Literacy  and 
Tutoring  Programs. 

OMB  Number:  None. 

Agency  Number:  None. 

Affected  Public:  Project  Directors. 

Toted  Respondents:  Approximately 
1,125. 

Frequency:  One  time. 

Average  Time  Per  Response:  30 
minutes. 

Estimated  Total  Burden  Hours:  563 
hours. 

Total  Burden  Cost  (capital/startup): 
None. 

Total  Burden  Cost  (operating/ 
maintenance):  None. 

Description:  The  Corporation  seeks 
approval  of  a  survey  form  for  the 
evaluation  of  the  Corporation's  literacy 
and  tutoring  programs  that  it  supports 
through  grants.  It  will  allow  for  the 
description  of  delivery  systems  and 
program  models  including  the  specific 
literacy  and  monitoring  activities.  It  will 
also  help  identify  effective  programs. 
There  were  no  comments  received 
during  the  initial  60-day  public 


comment  period.  The  change  in  the 
number  of  respondents  and  burden 
hours  is  a  result  of  a  change  in  sampling 
for  several  of  the  programs.  Instead  of 
small  purposive  samples  for  several  of 
the  programs,  when  feasible  the  agency 
is  selecting  larger  representative 
samples  in  order  to  allow  for 
generaUzations  to  the  larger  imiverse  of 
agency  programs,  thus  increasing  the 
utility  of  the  data. 

Dated:  December  23. 1998. 
Thomas  L.  Bryant, 
Acting  General  Counsel. 
[FR  Doc.  98-34626  Filed  12-30-98;  8:45  am) 
BiLUNQcooe  aoso-a-p 


DELAWARE  RIVER  BASIN 
COMMISSION 

Notice  of  Public  Hearing  and  Special 
Commission  Meeting 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  a  pubhc  hearing  and  meeting  for 
business  on  January  5, 1999  at  10:00 
a.m.  in  the  Goddard  Conference  Room 
of  the  Commission's  offices  at  25  State 
PoUce  Drive,  West  Trenton,  New  Jersey. 

Possible  Drought  Emergency 
Declaration 

Section  10.4  of  the  Delaware  River 
Basin  Compact  provides  that  in  the 
event  of  a  drou^t  or  other  condition 
which  may  cause  an  actual  and 
immediate  shortage  of  available  water 
supply  within  the  Basin,  or  within  any 
part  thereof,  the  Commission  may,  after 
public  hearing,  determine  and  delineate 
the  area  of  such  shortage  and  declare  a 
water  supply  emergency  therein.  For  the 
duration  of  such  emergency,  the 
Commission  could  limit  the  extent  to 
which  water  users  may  divert  or 
withdraw  water  for  any  purpose.  The 
Commission  is  considering  whether 
current  and  developing  conditions  of 
water  supply  and  demand  require  the 
declaration  of  a  water  supply 
emergency. 

The  purpose  of  this  hearing  is  to 
permit  the  public  to  comment  on  these 
matters  and  to  make  any  suggestions  or 
recommendations  concerning  possible 
Commission  actions. 

There  will  be  a  business  meeting  of 
the  Commission  immediately  following 
the  hearing  to  consider  possible 
Commission  actions  relating  to  the 
drought  situation. 

Dated:  December  21, 1998. 
Susan  M.  Weisman, 
Secretary. 

(FR  Doc.  98-34666  Filed  12-30-98;  8:45  am] 
BU.UNG  CODE  63aO-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Doclcet  No.  ER99-898-000] 

Allegheny  Energy,  Inc.,  and  DOE,  Inc.; 
Notice  of  Extension  of  Time 

December  24, 1998. 

On  December  22, 1998,  the  Federal 
Energy  Regulatory  Commission's  Trial 
Staff  (Commission),  filed  a  motion  for 
an  extension  of  time  to  submit 
comments  on  the  Settlement  Agreement 
filed  by  Allegheny  Energy,  Inc.,  on 
December  10, 1998. 

Staff  is  authorized  to  state  that 
Allegheny  and  Chambersbuig,  the  only 
parties  believed  to  be  affected  by  the 
Agreement,  do  not  oppose  this  motion. 

Upon  consideration,  notice  is  hereby 
given  that  an  extension  of  time  for 
Commission  Trial  Staff  to  file  comments 
on  the  Settlement  Agreement  is  granted 
to  and  including  January  6, 1999. 
Linwood  A.  Watson,  Jr., . 
Acting  Secretary. 
[FR  Doc.  98-34677  Filed  12-30-98;  8:45  am] 

BIUJNQ  CODE  eriT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  ER99-e98-000] 

Allegheny  Energy,  Inc.,  and  DOE,  Inc.; 
Notice  of  Filing 

December  24, 1998. 

Take  notice  that  on  December  10, 
1998,  Allegheny  Energy,  Inc.,  tendered 
for  filing  a  Settlement  Agreement 
entered  into  between  Allegheny  Energy, 
Inc.,  and  the  Borough  of  Chambersburg. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
and  protests  should  be  filed  on  or  before 
January  8, 1999.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fiUng  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  9S-34678  Filed  12-30-98;  8:45  am) 

■LUNO  COOE  (717-01-11 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  Nos.  OA98-12-001:  OA98-14-001; 
OA97-457-002:  OA97-421-002;  OA97-318- 
002:  OA97-415-002;  OA97-46»-002;  OA97- 
130-002;  OA07-441-002;  OAg7-615-002: 
OA97-40O-002;  and  OA97-234-002] 

Alliant  Services,  Inc.;  Edison  Sault 
Electric  Company;  GPtJ  Energy;  Jersey 
Central  Power  &  Ught  Company; 
Metropolitan  Edison  Company; 
Pennsylvania  Electric  Company; 
Interstate  Power  Company;  lES 
Utilities,  inc.;  Montaup  Electric 
Company;  Wisconsin  Power  &  Ught 
Company;  Minnesota  Power  &  Ught 
Company;  Montana  Power  Company; 
Pacific  Gas  and  Electric  Company; 
Southwestern  Public  Service 
Company;  Wisconsin  Public  Service 
Corporation;  Notice  of  Filing 

December  23, 1898. 

Take  notice  that  between  December 
11-14, 1998,  the  above-named 
cx)mpanies  submitted  revised  standards 
of  conduct  in  response  to  the 
Commission's  November  13, 1998  Order 
on  Standards  of  Conduct.  85  FERC 
161.227(1998). 

Any  person  desiring  to  be  heard  or  to 
protest  the  filings  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  D.C.. 
20426,  in  accordance  with  Rules  211  or 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  January  6. 1999.  Protests  will 
ie  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

FR  Doc.  98-34622  Filed  12-30-98;  8:45  am] 
BIUING  COOE  «717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctet  No.  RP99-184-0001 

ANR  Pipeline  Company,  Notice  of 
PropoMd  Changes  in  FERC  Gas  Tariff 

December  24, 1998. 

Take  notice  that  on  December  17, 
1998,  ANR  Pipeline  Company  (ANR) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Second  Revised  Volume  No. 
1.  the  following  revised  tariff  sheets,  to 
be  effective  February  1. 1999: 

Ninth  Revised  Sheet  No.  5 
Ninth  Revised  Sheet  No.  7 
Ninth  Revised  Sheet  No.  11 
Seventh  Revised  Sheet  No.  12 
Third  Revised  Sheet  No.  22 
Fifth  Revised  Sheet  No.  23 
Fouith  Revised  Sheet  No.  32 
Fourth  Revised  Sheet  No.  33A 
Sixth  Revised  Sheet  No.  39 
Fifth  Revised  Sheet  No.  40 
Third  Revised  Sheet  No.  61 
Third  Revised  Sheet  No.  67 
Third  Revised  Sheet  No.  68 

ANR  states  that  the  purpose  of  its 
filing  is  to  provide  greater  consistency 
in  the  determination  of  its  daily  rates  for 
overrun  service.  The  proposed  tariff 
sheets  apply  the  same  method  that  is 
used  to  calculate  daily  capacity  release 
rates  under  Gas  Industry  Standard 
Board  Standard  No.  5.3.22.  This  change 
will  either  not  affect  or  reduce  sUghtly 
ANR's  daily  overrun  rates. 

ANR  states  that  copies  of  the  filing 
have  been  mailed  to  all  affected 
customers  and  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rides  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  bcH^ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  tliis  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  98-34589  Filed  12-30-98;  8:45  am) 
8IUJNQ  COOE  •717-41-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER96-4412-000  and  ER98- 
4423-400  (Not  Con«>lldalad)] 

CET  Marltetlng,  LP.  and  Cogen  Energy 
Technologies,  LP.;  Notice  of  Issuance 
of  Order 

December  23, 1998. 

CET  N4arketing.  L.P.  (CET)  and  Cogen 
Energy  Technologies,  LP.  (Cogen) 
(collectively,  AppUcants)  each  filed 
applications  requesting  that  the 
Commission  authmize  them  to  engage 
in  sales  of  electric  energy  and  capacity 
at  wholesale  at  market-lMsed  rates,  and 
for  certain  waivers  and  authorizations. 
In  particular,  AppUcants  requested  that 
the  Commission  grant  blanket  approval 
uuder  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assimiptions 
of  liabilities  by  AppUcants.  On 
December  21.1 998 ,  the  Commission 
issued  an  Order  Accepting  For  Filing 
Proposed  Marinet-Based  Rates  (Order),  in 
the  above-docketed  proceeding. 

The  Commission's  December  21, 1998 
Order  granted  the  request  for  blanket 
approval  under  Part  34,  subject  to  the 
conditions  found  in  Ordering 
Paragraphs  (C),  (D),  and  (F): 

(C)  Within  30  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  Commission's  blanket 
approval  of  issuances  of  seciirities  or 
assimiptions  of  UabiUties  by  AppUcants 
should  file  a  motion  to  intervene  or 
protest  with  the  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  N.E.,  Washington.  D.C.  20426.  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  18  CFR  385.211  and  385.214. 

(D)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (C)  above,  AppUcants  are 
hereby  authorized  to  issue  seciuities 
and  assiune  obUgations  and  UabiUUes  as 
guarantor,  indorser,  surety  or  otherwise 
in  respect  of  any  security  of  another 
person:  provided  that  such  issue  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of 
AppUcants,  compatible  with  the  public 
interest,  and  reasonably  necessary  or 
appropriate  for  such  purposes. 

(F)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of 
AppUcants'  issuances  of  securities  or 
assumptions  of  UabiUties. ... 

Notice  is  hereby  giv^  that  the 
deadline  for  filing  motions  to  intervene 
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or  protests,  as  set  forth  above,  is  January 
20. 1999. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  N.E., 
Washington,  D.C.  20426. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  98-34618  Filed  12-30-98;  8:45  am) 
WLUNO  cooE  arir-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclmt  No.  RP99-185-000] 

CNG  Transmission  Corporation,  Notice 
of  Tariff  Filing 

December  24, 1998. 

Take  notice  that  on  December  17, 
1998,  CNG  Transmission  Corporation 
(CNG),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  with  an  effective  date  of  January 
1, 1999: 

Nineteenth  Revised  Sheet  No.  31 
Forty  Third  Revised  Sheet  No.  32 
Forty  Third  Revised  Sheet  No.  33 
Sixteenth  Revised  Sheet  No.  34 
Nineteenth  Revised  Sheet  No.  35 
Fiith  Revised  Sheet  No.  37 

CNG  states  that  the  purpose  of  this 
filing  is  to  voluntarily  reduce  CNG's 
Rate  Schedule  FT,  IT,  MCS,  GSS.  and 
GSS  n  rates  consistent  with  Appendix  A 
of  the  August  31, 1998.  Stipulation  and 
Agreement  (Stipulation)  filed  in  Docket 
No.  RP97-^06  and  approved  by  the 
Commission  on  November  24, 1998. 
Such  voluntary  reduction  will  serve  the 
public  interest  by  lowering  costs  to 
CNG's  customers,  which  serves  to  lessen 
the  collection  of  amounts  that  will 
ultimately  be  refunded  under  the  terms 
of  the  above  Stipulation. 

CNG  states  that  copies  of  its  filing 
have  been  mailed  to  its  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 


must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Linwood  A.  Watson.  Jr., 

Acting  Secretary. 

IFR  Doc.  98-34590  Filed  12-30-98;  8:45  am] 

BILUNG  COOE  S/IT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-546-O0OI 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Availability  of 
the  Environmental  Assessment  for  the 
Proposed  Columbia  Gas  Transmission 
Corporation  RIPX  Project 

December  23, 1998. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  an 
environmental  assessment  (EA)  on  the 
natural  gas  pipeline  facilities  proposed 
by  Columbia  Gas  Transmission 
Corporation  (Columbia)  in  the  above- 
referenced  docket.  The  application  and 
other  supplemental  filings  in  this  docket 
are  available  for  viewing  on  the  FERC 
Internet  website  (www.ferc.fed.us). 
Click  on  the  "RIMS"  link,  select 
"Docket  #"  from  the  RIMS  Menu,  and 
follow  the  instructions. 

Similarly,  the  "OPS"  Unk  on  the 
FERC  Internet  website  provides  access 
to  the  texts  of  formal  documents  issued 
by  the  Commission,  such  as  orders, 
notices,  and  rulemakings.  From  the 
FERC  Internet  website,  click  on  the 
"OPS"  link,  select  "Docket  #"  bom  the 
CIPS  menu,  and  follow  the  instructions. 

The  EA  was  prepared  to  satisfy  the 
requirements  of  the  National 
Environmental  Policy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
project,  with  appropriate  mitigating 
measures,  would  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

The  purpose  of  the  proposed  project 
is  to  abandon  the  Derricks  Creek  Storage 
Field  in  its  entirety  and  offset  any 
reductions  in  working  gas  capacity  and 
deliverability  by  facility  construction  at 
the  Ripley  Storage  Field.  Columbia 
proposes  to  increase  the  certificated 
capacity  at  Ripley  Storage  Field  by  0.8 
biUion  cubic  feet  (Bcf).  Columbia  must 
also  take  immediate  action  at  the 
Derricks  Creek  Storage  Field  to  comply 
with  a  U.S.  Department  of 
Transportation  Hazardous  Facilities 
Order. 


Specifically,  the  EA  assesses  the 
potential  environmental  effects  of  the 
abandonment  of  the  Derricks  Creek 
Storage  Field  in  Kanawha  County,  West 
Virginia  and  the  construction  and 
operation  of  Columbia's  proposed 
pipeline  facilities  and  modifications  at 
the  Ripley  Storage  Field  in  Jackson 
County,  West  Virginia  including: 

•  Abandonment  in  place  of  the  Derricks 

Creek  Storage  Field  in  its  entirety 
consisting  of  13.1  miles  of  various 
diameter  pipeline  and  20  active  storage 
wells; 

•  Construction  of  approximately  3.5  miles 

of  various  diameter  storage  pi{>eline, 
drilling  six  new  storage  wells,  and 
improving  the  deliverability  of  nine 
existing  wells  at  the  Ripley  Storage 
Field; 

•  Increase  the  capacity  of  the  Ripley  Storage 

Field  by  0.8  Bcf  of  gas; 

•  Conversion  of  two  observation  wells  to 

active  injection/withdrawal  wells  and 
conversion  of  three  very  low 
performance  wells  to  observation  wells 
in  the  Ripley  Storage  Field; 

•  Abandonment  by  sale  of  up  to  5.4  Bcf  of 

base  gas  within  the  two  storage  fields; 
and 

•  Performing  various  well  pipeline 

installations  and  replacements. 

The  EA  has  been  placed  in  the  public 
files  of  the  FERC.  A  limited  number  of 
copies  of  the  EA  are  avedlable  for 
distribution  and  public  inspection  at: 
Federal  Energy  Regulatory  Commission. 
Public  Reference  and  Files  Maintenance 
Branch.  888  First  Street.  N.E..  Room  2A. 
Washington.  DC  20426.  (202)  208-1371. 

Copies  of  the  EA  have  been  mailed  to 
Federal,  state  and  local  agencies,  public 
interest  groups,  interested  individuals, 
newspapers,  and  parties  to  this 
proceeding. 

Any  person  wishing  to  comment  on 
the  EA  may  do  so.  To  ensure 
consideration  prior  to  a  Commission 
decision  on  the  proposal,  it  is  important 
that  we  receive  your  comments  before 
the  date  specified  below.  Please 
carefully  follow  these  instructions  to 
ensure  that  your  comments  are  received 
in  time  and  properly  recorded: 

•  Send  two  copies  of  yoiu"  comments 

to:  David  P.  Boergers,  Secretary, 
Federal  Energy  Regulatory 
Commission,  888  First  St.,  N.E., 
Room  lA,  Washington.  DC  20426; 

•  Label  one  of  those  copies  for  the 

attention  of  the  Environmental 
Review  and  Compliance  Branch  n, 
PR-11.2; 

•  Reference  Docket  No.  CP98-546- 

000;  and 

•  Mail  your  comments  so  that  they  will 

be  received  in  Washington,  DC  on 
or  before  January  28, 1999. 
Comments  will  be  considered  by  the 
Commission  but  will  not  serve  to  make 
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he  commentor  a  party  to  the 
proceeding.  Any  person  seeking  to 
hecome  a  party  to  the  proceeding  must 
file  a  motion  to  intervene  pursuant  to 
Rule  214  of  the  Commission's  Rules  of 
practice  and  Procedures  (18  CFR 
)IB5.214). 

The  date  for  filing  timely  motions  to 
J  itervene  in  this  proceeding  has  passed. 
I  herefore,  parties  now  seeking  to  file 
I  ite  interventions  must  show  good 
:  luse,  as  required  by  section 
i  35.214(b)(3].  why  this  time  limitation 
ibould  be  waived.  Environmental  issues 
iave  been  viewed  as  good  cause  for  late 
tervention.  You  do  not  need 
tervenor  status  to  have  your 
mmients  considered.  Additional 
'ormation  about  the  proposed  project 
available  fi*om  Mr.  Paul  McKee  of  the 
mmission's  Office  of  External  Afliairs 
(202)  208-1088  or  on  the  FERC 
ebsite  (www.ferc.fed.us)  using  the 

S"  link  to  information  in  Uiis 
ocket  number.  For  assistance  with 
I  ccess  to  RIMS,  the  RIMS  helpline  can 
:  e  reached  at  (202)  208-2222.  Access  to 
L  le  texts  of  formal  dociunents  issued  by 
[  le  Commission  with  regard  to  this 
:  ocket,  such  as  orders  and  notices,  is 
B  Iso  available  on  the  FERC  website 
I  sing  the  "CIPS"  link.  For  assistance 
( rith  access  to  OPS,  the  CIPS  helpline 
c  an  be  reached  at  (202)  208-2474. 
I  inwood  A.  Watson,  Jr., 
f  cdng  Secretary. 
H  Doc  9a-34607  Filed  12-30-98;  8:45  am] 
I  UMQ  CODE  CTir-ei-M 


lEPARTMENT  OF  ENERGY 

I  Energy  Regulatory 
mmission 


No.  ER99^1 5-000] 

imonwealth  Chesapeake  Company, 
LC;  Notice  of  Issuance  of  Order 

[^ember  23, 1998. 

Commonwealth  Chesapeake  Company 
k  a  Virginia  corporation  created  for  the 
:  urpose  of  developing,  building, 
c  wning  and  operating  a  300  MW 
^nerating  facility  in  Accomack  Coimty, 
irginia.  Commonwealth  Chesapeake 
led  an  application  requesting  diat  the 
immission  authorize  it  to  engage  in 
holesale  power  sales  at  maiiiet-based 
<tes,  and  for  certain  waivers  and 
thorizations.  In  particular, 
immonwealth  Chesapeake  requested 
t  the  Commission  grant  blanket 
proval  imder  18  CFR  Part  34  of  all 
ture  issuances  of  seciirities  and 
sumptions  of  Uabilities  by 
Commonwealth  Chesapeake.  On 
'.  lecember  21, 1998,  the  Commission 
:  Bsued  an  Order  Conditionally 


Accepting  For  Filing  Proposed  Market- 
Based  Rates  (Order),  in  the  above- 
docketed  proceeding. 

The  Commission's  December  21, 1998 
Order  granted  the  request  for  blanket 
approval  under  Part  34,  subject  to  the 
conditions  found  in  Ordering 
Paragraphs  (F),  (G),  and  (I): 

(F)  Within  30  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  Commission's  blanket 
approval  of  issuances  of  seciuities  or 
assumptions  of  liabiHties  by 
Commonwealth  Chesapeake  should  file 
a  motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.211 
and  385.214. 

(G)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (F)  above.  Commonwealth 
Chesapeake  is  hereby  authorized  to 
issue  securities  and  assume  obUgations 
and  liabihties  as  guarantor,  indorser, 
surety  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issue  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  Commonwealth 
Chesapeake,  compatible  with  the  pubhc 
interest,  and  reasonably  necessary  or 
appropriate  for  such  purposes. 

(I)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of 
Commonwealth  Chesapeake's  issuances 
of  securities  or  assiunptions  of 
liabilities.  .  .  . 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  January 
20, 1999. 

Copies  of  the  full  text  of  the  Order  are 
available  bom  the  Commission's  Public 
Reference  Branch,  888- First  Street,  N.E., 
Washington,  D.C.  20426. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[PR  Doc.  98-34617  Filed  12-30-98;  8:45  am] 
BHJJNG  CODE  CTIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisaion 

[DoctotNo.CPM-ii4-ooq|  V 

El  Paso  Natural  Gas  Company,  Notice 
of  Request  Under  Blartkat 
Authorization 

December  23, 1998. 

Take  notice  that  on  December  14, 
1998,  El  Paso  Natural  Gas  Company  (El 
Paso),  Post  Office  Box  1492.  El  Paso, 
Texas  79978,  filed  in  Docket  No.  CP99- 
114-000  a  request  pursuant  to  Sections 
157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.212)  for  authorization  to  construct, 
and  operate  a  new  deUvery  point  in 
Pinal  Coimty,  Arizona,  to  be  known  as 
the  Kai  Farms  #5  Delivery  Point,  to 
permit  the  intemiptible  transportation 
and  dehvery  of  natural  gas  to  ICai  Farms 
Company  (Kai  Farms).  El  Paso  makes 
such  request  under  its  blanket  certificate 
issued  in  Docket  No.  CP82-435-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission. 

£l  Paso  states  that  it  provides 
intemiptible  transportation  service  to 
Kai  Farms  pursuant  to  the  terms  and 
conditions  of  a  Transportation  Service 
Agreement  (TSA)  dated  August  18, 
1988,  as  amended  and  restated  April  1. 
1991.  It  is  indicated  that  the  TSA 
provides  for  the  intemiptible 
transportation  of  natiu^l  gas  from  any 
point  of  interconnection  on  El  Paso's 
interstate  system  to  various  points  in 
Pima  County,  Arizona. 

El  Paso  states  that  Kai  Farms  has 
informed  El  Paso  that  in  addition  to  its 
operations  in  Pima  County,  that  Kai 
Farms  has  a  farming  business  in  Pinal 
Coimty,  Arizona,  and  that  iCai  Farms  has 
installed  irrigation  pumps  requiring 
natural  gas  for  operation.  El  Paso  by  its 
request  is  proposing  to  construct  and 
operate  a  new  delivery  point  on  El 
Paso's  existing  6-inch  Hayden  Line 
(Line  No.  2023)  in  Pinal  Coimty  to  serve 
Kai  Farms  in  Pinal  County. 

It  is  stated  that  the  proposed  quantity 
of  natural  gas  to  be  transported  on  an 
interruptible  basis  to  the  Kai  Farms  #S 
Delivery  Point  is  estimated  to  be 
219,000  Mcf  annually,  or  an  average  of 
600  Mcf  per  day.  The  estimated 
maximum  peak  day  natural  gas 
requirement  is  840  Mcf  by  the  fifth  year. 

El  Paso  avers  that  the  construction  of 
the  proposed  dehvery  point  is  not 
prohibited  by  El  Paso's  existing  tariff, 
and  that  the  total  volumes  to  be 
deUvered  at  the  proposed  deUvery  point 
will  not  exceed  the  total  volumes 
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authorized  prior  to  the  request.  El  Paso 
also  states  that  it  has  sufHcient  capacity 
to  accomplish  the  deliveries  of 
intemiptible  service  without  detriment 
or  disadvantage  to  El  Paso's  other 
customers. 

El  Paso's  proposed  project  cost  is 
estimated  to  be  approximately  $11,400. 
El  Paso  states  that  Kai  Farms  has  agreed 
to  reimburse  that  project  cost.  It  is 
indicated  that  Kai  Farms  will  purchase 
and  install  one  2-inch  mini  turbine  with 
a  1-inch  insert  and  2-inch  by-pass  and 
appurtenant  facilities  to  measure  gas 
proposed  for  delivery  at  the  Kai  Farms 
#S  Delivery  Point.  El  Paso  states  that  Kai 
Farms  agrees  to  own  and  El  Paso  agrees 
to  operate  and  maintain  the  metering 
facilities  that  Kai  Farms  purchases  and 
installs. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  98-34609  Filed  12-30-98;  8:45  ami 

BHJJNQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  EQM-34-000] 

Energy  East  Beaver  Falls,  LLC;  Notice 
of  Application  for  Determination  of 
Exempt  Wholesale  Generator  Status 

December  23, 1998. 

On  December  10. 1998,  Energy  East 
Beaver  Falls,  LLC,  having  an  address  at 
2  Court  Street,  Binghamton,  New  York 
13901,  filed  with  the  Federal  Energy 
Regulatory  Commission,  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

The  applicant  is  a  limited  liability 
company  that  will  be  engaged  directly 
and  exclusively  in  the  business  of 
owning  or  operating,  or  both  owning 


and  operating,  an  eligible  facility  in 
Beaver  Falls,  New  York.  The  facility 
will  consist  of  a  80-MW  combined- 
cycle  cogenerating  facility  fueled 
primarily  by  natural  gas.  The  facility 
will  include  such  interconnection 
components  as  are  necessary  to 
interconnect  the  facility  with  the  New 
York  Power  Authority. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  {protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
January  6, 1999.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  98-34616  Filed  12-30-98;  8:45  am) 

BILUNQ  CODE  STir-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  RP99-188-000] 

Equitrans,  LP.;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

December  24. 1998. 

Take  notice  that  on  December  22, 
1998,  Equitrans,  L.P.  (Equitrans) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
the  revised  tariff  sheets  as  shown  on 
Appendix  A  to  the  filing,  with  an 
effective  date  of  February  1, 1999. 

Equitrans  states  that  the  purpose  of 
this  filing  is  to  correct  or  clarify  a 
number  of  inconsistencies,  ambiguities, 
and  typographical  errors  its  Tariff. 
Equitrans  has  also  identified  certain 
modifications  which  are  required  to 
comport  the  Tariff  to  recent  changes  in 
Commission  Regulations.  These  tariff 
modifications  are  proposed  with  the 
intent  of  making  Equitrans'  Tariff  easier 
to  use  and  refer  to,  thereby  enhancing 
service  to  Equitrans'  customers. 

Equitrans  states  that  these  tariff 
revisions  will  neither  impact  the  nature 
of  services  which  Equitrans  performs, 
nor  will  they  result  in  a  general  increase 
in  Equitrans'  revenues.  Equitrans 


requests  a  shortened  suspension  period 
to  permit  the  tariff  sheets  to  take  effect 
on  February  1, 1998. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  wrill  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  98-34593  Filed  12-30-98;  8:45  am]   , 
BIUINQ  COOE  •717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  QTM-T-OOQ] 

Equi^ns,  L.P.;  Notice  of  Proposed 
Change  In  FERC  Gas  Tariff 

December  24, 1998. 

Take  notice  that  December  21, 1998, 
Equitrans,  L.P.  (Equitrans),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volimie  No.  1,  the  following 
tariff  sheets  to  become  effective  January 
1, 1999: 

Tenth  Revised  Sheet  No.  400 
Thirteenth  Revised  Sheet  No.  401 

Equitrans  states  that  this  filing  is 
made  to  update  Equitrans'  index  of 
customers.  In  Order  No.  581  the 
Commission  established  a  revised 
format  for  the  Index  of  Customers  to  be 
included  in  the  tarifiis  of  interstate 
pipelines  and  required  the  pipelines  to 
update  the  index  on  a  quarterly  basis  to 
reflect  changes  in  contract  activity. 
Equitrans  requests  a  waiver  of  the 
Conmiission's  notice  requirements  to 
permit  the  tariff  sheet  to  take  effect  on 
January  1. 1999,  the  first  calendar 
quarter,  in  accordance  with  Order  No. 
581. 

Equitrans  states  that  a  copy  of  its 
filing  has  been  served  upon  its 
customers  and  interested  state 
commissions. 
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Any  person  desiring  to  be  heard  or  to 
irotest  said  filing  should  file  a  motion 
0  intervene  or  a  protest  with  the 
'ederal  Energy  Regulatory  Conunission, 
^88  First  Street,  N.E.,  Washington,  D.C. 
:  :0426,  in  accordance  with  Sections 
85.214  or  385.211  of  the  Commission's 
Uiles  and  Regulations.  All  such  motions 
I  ir  protests  must  be  filed  in  accordance 
vith  Section  154.210  of  the 
I  k)mmission's  Regulations.  Protests  will 
le  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
:en,  but  will  not  serve  to  make 
rotestants  parties  to  the  proceedings, 
y  person  wishing  to  become  a  party 
ust  file  a  motion  to  intervene.  Copies 
>f  this  filing  are  on  file  with  the 
mmission  and  are  available  for  public 
ipection  in  the  PubUc  Reference 
.oom. 

iwood  A.  Watson,  Jr., 
[cting  Secretary. 

Doc.  9&-34600  Filed  12-30-98;  8:45  am] 
ilLUNQ  CODE  «n7-«1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Pocket  No.  RP99-186-0001 

Florida  Gas  Transmission  Company; 
Notice  of  Filing  of  Report  of  Cash-Out 
iCtivlty  and  Request  for  Waiver 

ember  24, 1998. 
Take  notice  that  on  December  18, 
998  Florida  Gas  Transmission 
mpany  (FGT)  tendered  for  filing 
edules  detailing  certain  information 
ilated  to  the  Cash-Out  mechanism  irom 

ober  1, 1997  through  September  30, 
998.  No  tariff  changes  are  proposed 
lerein. 

FGT  states  that  Section  19.1  of  the 
meral  Terms  and  Conditions  (GTC)  of 
s  FERC  Gas  Tariff  provides  for  an 

ual  Report  containing  an  accoiwting 
r  costs  and  revenues  associated  with 
e  Cash  Out  Mechanism,  Fuel  Recovery 
Mechanism  and  various  Balancing  Tools 
rovided  for  in  FGT's  Tariff.  FGT  states 
e  Instant  fiUng  is  made  in  compliance 
i|nth  those  provisions. 

FGT  states  that  there  was  a  net  cost 
balance  for  the  current  Settlement 
Period  of  $40,693  anTlra  cumulative 
imderrecovery  of  $798,235  of  system 
I  alancing  costs. 

Further,  FGT  requests  waiver  of  the 
Provisions  of  Section  19.1B.4  of  the  GTC 
1  irhich  requires  a  concurrent  tariff  filing 
t }  increase  non-compUance  penalties  in 
I  le  event  of  excess  costs.  FGT  states  that 
Because  the  causes  of  the  cost 
I  uderrecoveries  are  not  the  result  of  the 
I  lon-compliance  pricing  provisions  of 


the  Tariff,  granting  of  the  waiver  is 
appropriate. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  pariy 
must  file  a  motion  to  intervene.  Copies 
of  this  fiUng  are  on  file  with  the 
Commission  and  are  available  for  pubfic 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(PR  Doc.  98-34591  Filed  12-30-98;  8:45  am] 

BHJJNG  COOe  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  TM99-3-34-000] 

Florida  Gas  Transmission  Company 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

December  24, 1998. 

Take  notice  that  on  December  18, 
1998,  Florida  Gas  Transmission 
Company  (FGT)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  effective 
January  1, 1999,  the  following  tariff 
sheets: 

Thirty-First  Revised  Sheet  No.  8A 
Twenty-Second  Revised  Sheet  No.  8A.01 
Twenty -Third  Revised  Sheet  No.  8A.02 
Twenty-Seventh  Revised  Sheet  No.  8B 
Twentieth  Revised  Sheet  No.  8B.01 

FGT  states  that  in  Docket  No.  TM99- 
1-34-000  filed  on  August  31, 1998  and 
approved  by  Commission  letter  order 
dated  September  22, 1998,  FGT  filed  to 
establish  a  Base  Fuel  Reimbursement 
Charge  Percentage  (Base  FRCP)  of  2.84% 
to  become  effective  October  1, 1998.  In 
the  instant  filing  FGT  is  filing  a  flex 
adjustment  of  <0.34>%  to  be  effective 
January  1, 1999,  which,  when  combined 
with  the  Base  FRCP  of  2.84%,  results  in 
an  Effective  Fuel  Reimbursement  Charge 
Percentage  of  2.50%. 

FGT  states  that  the  tariff  sheets  Usted 
above  are  being  filed  pursuant  to 
Section  27.A.2.b  of  the  General  Terms 


and  Conditions  of  FGT's  Tariff,  which 
provides  for  flex  adjustments  to  the  Base 
FRCP.  Pursuant  to  the  terms  of  Section 
27.A.2.b,  a  flex  adjustment  shall  become 
effective  without  prior  FERC  approval 
provided  that  such  flex  adjustment  does 
not  exceed  0.50%,  is  effective  at  the 
beginning  of  a  month,  is  posted  on 
FGT's  EBB  at  least  five  working  days 
prior  to  the  nomination  deadline,  and  is 
filed  no  more  than  sixty  and  at  least 
seven  days  before  the  proposed  effective 
date.  The  instant  filing  comports  with 
these  provisions  and  FGT  has  posted 
notice  of  the  flex  adjustment  prior  to  the 
instant  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
df  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  PubUc  Reference 
Room. 

Linwrood  A.  Wataon,  Jr., 
Acting  Secretary. 

[FR  Doc.  98-34596  Filed  12-30-98;  8:45  am] 
HUMQ  OOOE  STir-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP91-143-04q 

Great  Lakes  Gas  Transmission  Limited 
Partnership,  Notice  of  Revenue 
Sharing  Report,  November  1997- 
Octol)er1998 

December  24, 1998. 

Take  notice  that  on  December  18, 
1998,  Great  Lakes  Gas  Transmission 
Limited  Partnership  (Great  Lakes)  filed 
its  Interruptible/Overrun  (I/O)  Revenue 
Sharing  Report  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
in  accordance  with  the  Stipulation  and 
Agreement  (Settlement)  filed  on 
September  24, 1992,  and  approved  by 
the  Commission's  February  3, 1993 
order  issued  in  Docket  No.  RP91-143- 
000. 

Great  Lakes  states  thai  this  report 
reflects  application  of  the  revenue 
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sharing  mechanism  tind  revenue  sharing 
amounts  determined  for  remittance  to 
eligible  firm  shippers  for  I/O  revenue 
collected  for  the  November  1, 1997 
through  October  31, 1998  period,  in 
accordance  with  Article  IV  of  the 
Settlement.  Great  Lakes  states  that  I/O 
revenue  collected  for  the  applicable 
period  did  not  exceed  the  fixed  costs 
allocated  to  I/O  services  threshold  level. 
Therefore,  revenue  subject  to  sharing 
was  zero.  Great  Lakes  further  states  that 
as  revenue  subject  to  sharing  was  zero, 
it  did  not  make  any  remittances  to 
eligible  firm  shippers  for  I/O  Revenue 
Sharing  for-tbe  November  1. 1997 
through  October  31, 1998  period. 

Great  Lakes  states  that  copies  of  the 
report  were  sent  to  its  firm  customers, 
parties  to  this  proceeding  and  the  Public 
Service  Commissions  of  Minnesota. 
Wisconsin  and  Michigan. 

Any  person  desiring  to  protest  this 
fiUng  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  January  4, 1999. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson.  Jr.. 
Acting  Secretary. 

|FR  Doc.  98-34602  Filed  12-30-98;  8:45  am] 
MLUNQ  COM  (Tir-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-1 89-000] 

Koch  Gateway  Pipeline  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

December  24, 1998. 

Take  notice  that  on  December  22, 
1998,  Koch  Gateway  Pipeline  Company 
(Koch)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Fifth  Revised  Volume 
No.  1,  the  following  tariff  sheets,  to 
become  effective  January  22, 1999. 

Twenty-sixth  Revised  Sheet  No.  20 
Twenty-third  Revised  Sheet  No.  21 
Twenty-fourth  Revised  Sheet  No.  22 
Twenty-seventh  Revised  Sheet  No.  24 
Second  Revised  Sheet  No.  2708 

Koch  filed  a  request  with  the 
Commission  for  authorization  to  change 


the  SLN  numbering  scheme  on  what 
was  formerly  Mobile  Bay  Pipeline 
Company,  llie  numbering  change  will 
be  made  at  the  date  of  Mobile  Bay's 
transfer  into  Koch.  In  addition,  Koch  is 
adding  two  new  SLN's  to  the  lost  of 
SLN's  that  are  subject  to  the  incremental 
transportation  rates  ciuxently  in  place 
on  the  supply  lateral. 

Koch  states  that  copies  of  this  filing 
have  been  served  upon  Koch's 
customers,  state  commissions  and  other 
interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervQpe  or  a  protest  with  the  ,^, 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Conunission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
|FR  Doc.  98-34594  Filed  12-30-98;  8:45  am] 

BtLUNQ  CODE  a717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  OA97-402-003;  and  OA97- 
460-003] 

Louisville  Gas  and  Electric  Co.; 
Kentucky  Utilities  Co.;  Notice  of  Filing 

December  23, 1998. 
Take  notice  that  on  December  14. 

1998,  the  above-named  companies 
submitted  revised  standards  of  conduct 
in  response  to  the  Commission's 
September  29, 1998  Order  on  Standards 
of  Conduct.  84  FERC  1 61,320  (1998). 

Any  person  desiring  to  be  heard  or  to 
protest  the  filings  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Rules  211  or  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  such  motions  to  intervene  or  protest 
should  be  filed  on  or  before  January  6, 

1999.  Protests  will  be  considered  by  the 
Commission  in  determining  the 


appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  these  filings  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

IFR  Doc.  98-34621  Filed  12-30-98;  8:45  am) 
BILUNQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-1 16-000] 

Mississippi  River  Transmission  Corp., 
Notice  of  Request  Under  Bianltet 
Aifthorization 

December  23, 1998. 

Take  notice  that  on  December  15. 
1998,  as  supplemented  December  21, 
1998,  Mississippi  River  Transmission 
Corp.  (MRT),  525  Milam,  P.O.  Box 
21734,  Shreveport.  Louisiana  71151- 
0001.  filed  in  Docket  No.  CP99-116-000 
a  request  purstiant  to  Sections  157.205. 
157.211  and  157.216  of  the 
Commission's  Regulations  (18  CFR 
157.205, 157.211  and  157.216)  under 
the  Natural  Gas  Act  (NGA)  for 
authorization  to  abandon,  construct  and 
operate  certain  facilities  in  St.  Clair 
County,  Illinois,  under  MRT's  blanket 
certificate  issued  in  Docket  No.  CP82- 
489-000,  pursuant  to  Section  7  of  the 
NGA,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

MRT  proposes  to  upgrade  an  existing 
delivery  point  on  its  line  A-287  to 
accommodate  a  request  for  increased 
deliveries  to  Solutia,  Inc.  (Solutia). 
Specifically,  MRT  proposes  to  abandon 
by  removal  two  3-inch  orifice  meter 
tubes  and  to  replace  them  with  two  4- 
inch  orifice  meter  tubes.  It  is  stated  that 
MRT  installed  the  faciUties  under 
Commission  authorization  in  Docket 
No.  G-291 .  MRT  states  that  the 
upgraded  facilities  would  be  used  to 
deliver  up  to  12,360  MMBtu  equivalent 
of  natural  gas  on  a  peak  day  and 
3,504,000  MMBtu  equivalent  on  an 
aimual  basis. 

MRT  also  proposes  to  install  a 
separate  positive  meter  station  for 
Solutia's  office  facilities.  It  is  stated  that 
the  meter  station  would  be  used  for  the 
delivery  of  up  to  300  MMBtu  equivalent 
on  a  peak  day  and  54.750  MMBtu  on  an 
annual  basis.  It  is  estimated  that  the  cost 
of  the  measurement  facilities  would  be 
$45,035,  and  it  is  stated  that  MRT 
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t  ould  be  reimbursed  by  Solutia  for  all 
1 3  instruction  costs.  It  is  asserted  that  the 
/  Dlumes  to  be  deUvered  {ire  within 
3  olutia's  certificated  entitlement  from 
« [RT  and  that  MRT's  tariff  does  not 
]  rohibit  the  addition  of  new  deUvery 
]  oints.  It  is  further  asserted  that  MRT 
las  sufBcient  capacity  to  accomplish 
he  deliveries  without  detriment  or 

Isadvantage  to  its  other  customers. 
Any  person  or  the  Commission's  staff 
ay,  within  45  days  after  issuance  of 
gie  instant  notice  by  the  Commission, 
le  pursuant  to  Rule  214  of  the 
pommission's  Procediual  Rules  (18  CFR 
aJB5.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
tLo7.205  of  the  Regiilations  under  the 
htatural  Gas  Act  (18  CFR  157.205)  a 
[irotest  to  the  request.  If  no  protest  is 
~led  within  the  time  allowed  therefor, 
e  proposed  activity  shall  be  deemed  to 
authorized  effective  the  day  after  the 
e  allowed  for  filing  a  protest.  If  a 
itest  is  filed  and  not  withdrawn 
Within  30  days  after  the  time  allowed 
fbr  filing  a  protest,  the  instant  request 
$hall  be  treated  as  an  appUcation  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
liDwood  A.  WalMm,  Jr., 
noting  Secretary. 
[FR  Doc.  98-34610  Filed  12-30-9iB:  8:45  am] 


CODE  S717-01-M 


EPARTMENT  OF  ENERGY 


I  Energy  Regulatory 
mmission 

;kMNo.CP09-12ft-000] 

>rAm  Gas  Transmission  Company; 
Hotlce  of  Request  Under  Blanitet 
Authorization 

imber  24. 1998. 
Take  notice  that  on  December  18, 
i8,  NorAm  Gas  Transmission 
mpany  (NGT),  1111  Louisiana, 
buston,  Texas  77002-5231,  filed  in 
:et  No.  CP99-1 26-000  a  request 
luant  to  Sections  157.205  and 
a|57.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(is  CFR  157.205  and  157.211)  for 
authorization  to  construct  and  operate 
certain  facilities  in  Oklahoma  linder 
GT's  blanket  certificate  issued  in 
;et  No.  CP82-384-000  and  CP82- 
01  pursuant  to  Section  7  of  the 

Satural  Gas  Act,  all  as  more  fully  set 
irth  in  the  request  that  is  on  file  with 
le  Commission  and  open  to  pubUc 
jispection. 

NGT  specifically  proposes  to 
i>nstruct  and  operate  two  2-inch 
:  eUvery  taps,  first-cut  regulators  and 
]  ne  4-inch  meter  station  to  serve 


ARKLA,  a  division  of  NorAm  Energy 
Corp.  (ARKLA).  The  proposed  faciUties 
will  be  located  on  NGT's  lines  10  and 
10-1  in  Stephens  Coxmty,  Oklahoma. 
The  total  estimated  volume  to  be 
delivered  to  this  meter  station  is 
400,000  Dth  annually  and  4,000  Dth  on 
a  peak  day.  The  facihties  will  be 
constructed  at  an  estimated  cost  of 
$42,872  and  ARKLA  will  reimburse 
NGT  the  construction  costs. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  appUcation  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
LinwiMMl  A.  Wataon,  Jr., 
Acting  Secretary. 

(PR  Doc  98-34599  Filed  12-30-98;  8:45  am] 
BNJJNO  CODE  a717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-1 18-000] 

NorAm  Gas  Transmission  Company; 
Notice  of  Request  Under  Blanlcet 
Authorization 

December  23, 1998. 

Take  notice  that  on  December  16, 
1998,  NorAm  Gas  Transmission 
Company  (NGT),  1111  Louisiana, 
Houston,  Texas  77002-5231,  filed  in 
Docket  No.  CP99-1 18-000  a  request 
piusuant  to  Sections  157.205  and 
157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.211)  for 
authorization  to  construct  and  operate 
certain  facilities  in  Louisiana  under 
NGT's  blanket  certificate  issued  in 
Docket  No.  CP82-384-000  and  CP82- 
384-001  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

NGT  specifically  proposes  to 
construct  and  operate  a  1-inch  delivery 
tap  and  first-cut  regulator  to  serve 


ARKLA,  a  division  of  NorAm  Energy 
Corp.  (ARKLA).  The  proposed  tap  to  be 
installed  on  NGT's  Line  R-l-N  will  be 
located  in  Desoto  Parish,  Louisiana.  The 
total  estimated  volume  is  65  Dth 
annually  and  0.5  Dth  on  a  peak  day.  The 
tap  and  first  cut  regulator  will  be 
constructed  at  an  estimated  cost  of 
$2,212  and  ARKLA  will  reimburse  NGT 
$1,751  of  the  construction  costs. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  appUcation  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  WatMm,  Jr., 
Acting  Secretary. 

[FR  Doc.  98-34611  Filed  12-30-98;  8:45  am] 
MLUNO  CODE  •nr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP9a-203-0001 

Northern  Natural  Gas  Company;  Notice 
of  Informal  Settlement  Conference 

December  24, 1998. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  commencing  at  9:00 
a.m.  on  Wednesday,  January  6, 1999,  at 
the  offices  of  the  Federal  Energy 
Regulatory  Commission,  888  First 
SU«et,  NE.,  Washington,  DC  20426,  for 
the  purpose  of  exploring  the  possible 
settlement  of  the  above-referenced 
docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
by  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  Sandra  J.  Delude  at  (202)  208- 
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0583,  Bob  Keegan  at  (202)  208-0158,  or 

Edith  A.  Gihnore  at  (202)  208-2158. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  98-34604  Filed  12-30-98;  8:45  am) 

BNJJNG  CODE  STIT-OI-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Poctot  Na  MGM-IO-OWq 

Portland  Natural  Gas  Transmission 
System;  Notice  of  Filing 

December  23, 1998. 
Take  notice  that  on  December  11, 

1998,  Portland  Natural  Gas 
Transmission  System  (PNGTS)  filed 
standards  of  conduct  imder  Order  Nos. 
497  et  seq.^  and  Order  Nos.  566  et  seq.' 

PNGTS  states  that  it  has  served  copies 
of  the  filing  upon  all  of  its  customers 
and  interested  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  or  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  such  motions  to  intervene  or  protest 
should  be  filed  on  or  before  January  6, 

1999.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 


'Order  No.  497,  53  FR  22139  (June  14. 1988). 
FERC  Stats,  ft  Re^  1986-1990 1 30,820  (1988): 
Order  No.  497-A,  order  on  rehearing,  54  FR  52781 
(December  22. 1989).  FERC  Suts.  ft  Regs.  1986- 
1990 1 30.868  (1989);  Order  No.  497-B,  order 
extendmg  sunset  date.  55  FR  S3291  (December  28. 
1990),  FERC  Suts.  ft  Regs.  1986-1990  1 30.908 
(1990):  Order  No.  497-C,  order  extending  sunset 
date,  57  FR  9  (January  2, 1992).  FERC  SUts.  ft  Regs. 
1991-1996 1 30.934  (1991).  rehearing  denied,  57  FR 
5815  (February  18, 1992),  58  FERC  161.139  (1992); 
Terweco  Gas  v.  FERC  (affirmed  in  part  and 
remanded  in  part).  969  F.2d  1187  P.C  Cir.  1992); 
Order  No.  497-D,  order  on  remand  and  extending 
sunset  date.  57  FR  58978  (December  14. 1992), 
FERC  Suts.  ft  Regs.  1991-1996 1 30,958  (December 
4, 1992);  Order  No.  497-E,  order  on  rehearing  and 
extending  sunset  date,  59  FR  243  Qanuary  4, 1994), 
FERC  SttU.  ft  Regs.  1991-1996  f  30,958  (December 
23. 1993):  Order  No.  497-F.  order  denying 
rehearing  and  granting  clarification,  59  FR  15336 
(April  1,  1994),  66  FERC  161,347  (March  24, 1994): 
and  Order  No.  497-G,  order  extending  sunset  date, 
59  FR  32884  Qune  27, 1994).  FERC  SUU.  ft  Regs. 
1991-1996  1 30,996  Oune  17, 1994). 

2  Standards  of  Conduct  and  Reporting 
Requirements  for  Transportation  and  Affiliate 
Transactions,  Order  No.  566.  59  FR  32885  (June  27, 
1994).  FERC  Suts.  ft  Regs.  1991-1996 1 30,997 
Oune  17, 1994);  Order  No.  566-A,  order  on 
rehearing,  59  FR  52896  (October  20, 1994),  69  FERC 
161,044  (October  14, 1994);  Order  No.  566-B.  order 
on  rehearing,  59  FR  65707  (December  21, 1994),  69 
FERC  161,334  (December  14, 1994). 


not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  98-34615  Filed  12-30-98;  8:45  am) 
BIUJNG  CODE  a717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

South  Carolina  Public  Service 
Authority;  Notice  of  Filing 

[Docket  No.  NJ97-8-003] 

December  24, 1998. 
Take  notice  that  on  December  21, 

1998,  South  Carolina  PubUc  Service 
Authority  (Santee  Cooper)  submitted 
revised  standards  of  conduct  in 
response  to  the  Commission's  November 
25. 1998  Order.  85  FERC  1 61,286 
(1998). 

Any  person  desiring  to  be  heard  or  to 
protest  should  file  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington.  D.C.,  20426,  in 
accordance  with  Rules  211  or  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  such  motions  to  intervene  or  protest 
should  be  filed  on  or  before  January  8. 

1999.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  Mrill 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doa  98-34601  Filed  12-30-98;  8:45  am] 

BILUNQ  CODE  CTir-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodcot  No.  RP09-187-000] 

Southern  Natural  Gas  Company; 
Notice  of  Refund  Report 

December  24, 1998. 

Take  notice  that  on  December  18, 
1998,  Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  a  Refund 
Report. 


Southern  states  that  pursuant  to 
Section  23.3  of  the  General  Terms  and 
Conditions  of  Southern's  Tariff  the 
Refund  Report  sets  forth  Rate  Schedule 
ISS  revenues  to  be  refunded  to  Rate 
Schedule  CSS  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  mth  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
December  30, 1998.  Protests  will  be 
considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwrood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  98-34592  Filed  12-30-98;  8:45  am] 

BILUNQ  COOE  (TIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RP95-64-003.  RP96-292-002, 
and  RP98-14-000I 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Conference 

December  24, 1998. 

The  above  referenced  dockets  relate  to 
Tennessee  Gas  Pipeline  Company's 
(Tennessee)  Annual  Cashout  Reports. 
Parties  have  raised  certain  concerns 
with  the  reports  that  are  ciurently 
outstanding.  In  order  to  facilitate  the 
resolution  of  the  issues  in  these 
proceedings,  the  Commission  Staff  is 
convening  an  informal  conference 
among  the  interested  parties. 

Take  notice  that  the  conference  will 
be  held  on  Wednesday,  January  20, 
1999,  at  10:00  a.m.,  in  a  room  to  be 
designated  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  lB88 
First  Street,  NE,  Washington,  D.C. 
20426. 

Tennessee  and  interested  parties 
should  be  prepared  to  discuss  in  detail 
the  cashout  reports  in  order  to  resolve 
the  specific  concerns  raised  by  the 
parties  in  these  proceedings.  In  this 
regard,  all  parties  should  come  prepared 
to  discuss  settlement,  and  the  parties 
should  be  represented  by  principals  that 
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m  ive  the  authority  to  commit  to  a 
m  ttlement. 
itnwood  A.  Watson,  Jr., 
Acting  Secretary. 

P^R  Doc.  98-34603  Filed  12-30-98;  8:45  am] 
CODE  6717-01-M 


PARTMENT  OF  ENERGY 

^bderal  Energy  Regulatory 
Cjommlssion 


No.  CP99-12O-OO0] 


Gas  Pipeline  Company; 
Ice  of  Request  Under  Blanket 
lortzation 


bar  23, 1998. 

Take  notice  that  on  December  17, 
toS,  Tennessee  Gas  Pipeline  Company 
CTennessee),  P.O.  Box  2511.  Houston, 
Tbxas  77252,  filed  in  Docket  No.  CP99- 
120-000  a  request  pursuant  to  Sections 
1S7.205  and  157.212  of  the 
^mmission's  Regulations  under  the 
Natiu^  Gas  Act  (18  CFR  157.205, 
1S7.212)  for  authorization  to  construct 
and  operate  a  deUvery  point  to  provide 
tjransportation  service  to  the  Qty  of 
Tbmball  (Tomball),  a  municipaUty, 
tiihder  Tennessee's  blanket  certificate 
issued  in  Docket  No.  CP82-413-000. 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
iji^uest  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Tennessee  proposes  to  construct  and 
operate  a  delivery  point  on  its  4-inch 
Tomball  lateral  in  Harris  County,  Texas, 
to  provide  transportation  service  up  to 
ZfiOO  dekatherms  per  day  to  Tomball. 
Tennessee  states  that  it  will  install  a 
valve  assembly  at  Side  Valve  (S.V.) 
21B-121,  electronic  gas  measurement 
a$d  communications  equipment. 
Ajdditionally,  Teimessee  states  that  it 
wiU  either  modify  or  remove,  as 
necessary,  an  existing  check  valve  and 
appurtenant  facilities  located  at  or  near 
Tennessee's  existing  S.V.  21B-101-3 
which  has  been  used  to  prevent  back- 
liow.  Tennessee  also  states  that  Tomball 
will  reimbiuse  Tennessee  for 
'Tennessee's  share  of  the  project  costs 
> « hich  are  approximately  $27,000. 

Tennessee  states  that  the  total 
( [^  lantities  to  be  delivered  to  Tomball 
$^er  the  construction  of  the  deUvery 
^Oint  is  completed  will  not  exceed  the 
total  quantities  authorized  prior  to  this 
mquest,  and  that  its  construction  of  the 
delivery  point  is  not  prohibited  by  its 
tjalriff.  Tennessee  also  states  that  it  has 
Efficient  capacity  to  accomplish 
deliveries  at  the  deUvery  point  without 
detriment  or  disadvantage  to 
Tennessee's  other  customers.  Further, 


Tennessee's  states  that  construction  of 
this  deUvery  point  for  Tomball  is  not 
expected  to  have  any  significant  impact 
upon  Tennessee's  peak  day  of  annual 
deUveries. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procediual  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shaU  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  appUcation  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gais  Act. 
Linwood  A.  WalBon,  Jr., 
Acting  Secretary. 

[FR  Doc.  98-34613  Filed  12-30-98;  8:45  am) 
BIUMQ  CODE  •717-01-M 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctot  No.  CP96-406-001] 

Texas  Eastern  Transmission 
Corporation;  Notice  of  Application 

December  24, 1998. 

Take  notice  that  on  December  18. 
1998,  Texas  Eastern  Transmission 
Company  (Texas  Eastern),  5400 
Westheimer  Court,  Houston,  Texas 
77251-1642,  filed  in  Docket  No.  CP96- 
606-001,  an  appUcation  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act 
(NGA)  and  Part  157  of  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  regulations,  to  amend  the 
certificate  of  pubUc  convenience  and 
necessity  issued  to  Texas  Eastern  on 
July  21, 1997  in  Docket  Nos.  CP96-606- 
001,  et  al.,  by  revising  the  amount  of 
capacity  leased  to  CNG  Transmission 
Corporation  (CNG),  and  the  fadUties 
needed  to  provide  such  capacity  to 
CNG,  all  as  more  fully  set  forth  in  the 
appUcation  which  is  on  file  with  the 
Commission  and  open  to  pubUc 
inspection. 

Specifically,  Texas  Eastern  proposes 
to  revise  the  Capacity  Lease  Agreement 
(dated  June  25, 1996)  between  Texas 
Eastern  and  CNG  to  change  the 
Maximum  Lease  Quantity  to  19,500  Dth 
per  day.  Texas  Eastern  also  proposes  to 
construct,  instaU,  own,  operate  and 


maintain  certain  loop  faciUties  on  Texas 
Eastern's  existing  Penn-Jersey  System  in 
lieu  of  constructing  the  faciUties  on 
Texas  Eastern's  CRP  System  which  were 
authorized  in  the  Commission's  July  21. 
1997  Order.  The  proposed  new  faciUties 
are  3.98  miles  of  36-inch  diameter 
pipeline  loop  from  milepost  (M.P.)  2.90 
to  M.P.  6.88  in  Westmoreland  County. 
Pennsylvania;  certain  station  piping 
modifications  at  the  Perulack 
Compressor  Station;  and  certain 
aboveground  faciUties  to  connect  the  - 
proposed  pipeline  loop  to  adjacent 
existing  faciUties. 

Texas  Eastern  states  that  the  proposed 
faciUties  wiU  provide  up  to  50,000  Dth 
per  day  of  capacity  on  "Texas  Eastern's 
Penn-Jersey  System.  Texas  Eastern 
further  states  that  it  wiU  be  "at  risk"  for 
the  recovery  of  costs  in  excess  of  CNG's 
firm  capacity  entitlement. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
appUcation  should  on  or  before  January 
14. 1999.  file  with  the  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  N.E.,  Washington,  D.C.  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  or  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  AU  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  taken  but  will  not 
serve  to  make  the  protestants  parties  to 
the  proceeding.  "The  Commission's  rules 
require  that  protestors  provide  copies  of 
their  protests  to  the  party  or  person  to 
whom  the  protests  are  directed.  Any 
person  wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

A  person  obtaining  intervener  status 
will  be  placed  on  the  service  Ust 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
aU  documents  issued  by  the 
Commission,  filed  by  the  appUcant,  or 
filed  by  all  other  intervenors.  An 
intervener  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intervener  must  serve 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  every 
other  intervener  in  the  proceeding,  as 
well  as  filing  an  original  and  14  copies 
with  the  Commission. 

A  person  does  net  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  such  comments  to 
the  Secretary  of  the  Commission. 
Commenters  wiU  be  placed  on  the 


72300 


Federal  Register /Vol.  63,  No.  251 /Thursday,  December  31,  1998 /Notices 


Commission's  enviromnental  mailing 
list,  will  receive  copies  of 
environmental  docimients.  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Commenters  will  not  be  required  to 
serve  copies  of  filed  documents  on  all 
other  parties.  However,  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Conunission,  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  fiinal  order  to  a  Federal 
court. 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervenor  status. 

Take  fi^ther  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  NGA  and  the 
Commission's  Rules  of  Practice  and 
Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  these 
appUcations  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
beheves  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Texas  Eastern  to  appear 
or  be  represented  at  the  hearing. 
Unwood  A.  Watson,  Jr.. 
Acting  Secretary. 

(PR  Doc.  9a-34597  Filed  12-30-98;  8:45  am] 
MUMQ  CODE  VTIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Poctot  No.  CP99-121-4XMq 

Texas  Eastern  Transmission 
Corporation;  Notice  of  Request  Under 
Blanket  Auttwrlzatlon 

December  24, 1998. 

Take  notice  that  on  December  17, 
1998,  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern),  5400 
Westheimer  Court.  P.O.  Box  1642, 
Houston,  Texas  77251-1642,  filed  in 
Docket  No.  CP99-1 21-000  a  request 
pursuant  to  Sections  157.205,  and 
157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 


(18  CFR  157.205  and  157.211)  for 
authorization  to  convert  an  existing 
receipt  point  interconnection  with 
Comstock  Oil  and  Gas,  Inc.  (Comstock) 
to  a  point  of  deUvery  on  its  existing  20- 
inch  Line  No.  2  in  Bienville  Parish. 
Louisiana,  to  make  deUveries  to 
Willamette  Industries  (Willamette)  an 
end  user  and  customer,  under  the 
blanket  certificate  issued  in  Docket  No. 
CP82-535-O00,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Specifically,  Texas  Eastern  seeks 
authorization  to  modify  an  existing  6- 
inch  check  valve  to  allow  deliveries  of 
gas  fit)m  Texas  Eastern  to  Willamette. 
The  existing  hot  tap,  owned  by  Texas 
Eastern,  consists  of  a  6-inch  tap  valve 
and  6-inch  check  valve  (Tap)  on  Texas 
Eastern's  Line  No.  2  in  Bienville  Parish, 
Lomsiana.  According  to  Texas  Eastern, 
the  existing  meter  station  is  currently 
owned  by  Comstock,  but  such  facilities 
will  be  transferred  to  Willamette  prior  to 
January  31, 1999.  The  meter  station 
facilities  consist  of  a  6-inch  meter  run 
and  associated  piping  (Meter  Station) 
and  approximately  50  feet  of  a  2-inch 
pipeline  which  extends  fitim  the  Meter 
Station  to  the  connecting  flange  of  Tap 
(Connecting  Pipe).  Texas  Eastern  states 
that  it  in  order  to  convert  the  existing 
receipt  point  to  a  deUvery  point  it  will 
modify  the  check  valve  to  reverse  the 
direction  of  flow. 

Texas  Eastern  will  continue  to  own 
the  Tap  and  EGM.  According  to  Texas 
Eastern,  after  the  transfer  fi-om 
Comstock  to  Willamette,  Willamette 
will  own  the  connecting  pipe  and  meter 
station.  Texas  Eastern  will  operate  the 
tap,  EGM,  meter  station,  and  connecting 
pipe.  Texas  Eastern  wiU  maintain  the 
tap  and  EGM.  Willamette  vdll  maintain 
the  meter  station  and  connecting  pipe. 

Texas  Eastern  estimates  the  cost  to 
reverse  the  flow  of  the  existing  6-inch 
check  valve  will  be  de  minimis  and  Mrill 
be  home  by  Willamette.  Texas  Eastern 
will  deliver  up  to  1  MMCF/d  to 
Willamette  pursuant  to  an  intemiptible 
Part  284  transportation  service 
agreement. 

Texas  Eastern  states  that  the  receipt 
point  being  converted  into  a  delivery 
point  is  not  a  firm  point  on  any  Texas 
Eastern  agreement  and  there  are  no 
specific  entitlements  at  this  point.  Texas 
Eastern  has  sufficient  capacity  to 
accomplish  the  deliveries  without 
detriment  or  disadvantage  to  its  other 
customers.  Additionally,  Texas  Eastern 
contends  that  its  existing  tariff  does  not 
prohibit  the  addition  of  new  deUvery 
points. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 


the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  vtrithin  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest,  ff  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  appUcation  for 
authorization  pursiiant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  WalMMi,  Jr., 
Acting  Secretary. 
[PR  Doc.  98-34598  Filed  12-30-98;  8:45  am] 

BILUNG  COOE  S717-01-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  TM99-3-29-00Q] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

December  24, 1998. 

Take  notice  that  on  December  18, 
1998  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Third  Revised  Volimie  No.  1. 
Fourteenth  Revised  Sheet  No.  28,  to  be 
effective  December  1, 1998. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  track  rate  and  fuel 
changes  attributable  to  storage  service 
purchased  from  Texas  Eastern 
Transmission  Corporation  (TETCO) 
imder  its  Rate  Schedule  X-28  the  costs 
of  which  are  included  in  the  rates  and 
charges  payable  under  Transco's  Rate 
Schedule  S-2.  The  tracking  filing  is 
being  made  pursuant  to  Section  26  of 
the  General  Terms  and  Conditions  of 
Transco's  Volume  No.  1  Tariff. 

Included  in  Appendix  B  attached  to 
the  filing  is  the  explanation  of  the  rate 
and  fuel  changes  and  details  regarding 
the  computation  of  the  revised  Rate 
Schedule  S-2  rates. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its  S-2 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Sections 
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395.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
i|i6pection  in  the  Public  Reference 
^0om. 

U^wood  A.  Watson,  Jr., 
Aating  Secretary. 

[FR  Doc.  98-34595  Filed  12-30-98;  8:45  am] 
MUJNQ  oooE  erir-oi-M 


t 


PARTMENT  OF  ENERGY 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  CPM-1 12-000] 

trjanscontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Application 

December  23, 1998. 
I  iTake  notice  that  on  E)ecember  11, 
l{^8,  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  Post  OfficQ  Box 
1396.  Houston.  Texas  77251-1396.  filed 
in  Docket  No.  CP99-112-000.  an 
^plication  pursuant  to  Section  7(b)  of 
Natural  Gas  Act  (NGA)  for 
lission  and  approval  to  abandon  an 
e)dsting  individually  certificated 
transportation  agreement  between 
Transco  and  Florida  Gas  Transmission 
Corporation  (FGT)  imder  Transco's  Rate 
Schedule  X-245.  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to 
piublic  inspection. 
'  Transco  states  that  the  Commission 
i^^ued  an  order  dated  September  9, 
11998,  in  Docket  No.  CP98-241-000, 
'  orizing  the  abandonment  of  FGT's 
|te  Schedule  X-21.  According  to 
SCO.  Rate  Schedule  X-245  is  the 
sponding  rate  schedule  to  FGT's 
ite  Schedule  X-21  and  is  no  longer 
uired.  Further.  Transco  contends  that 
has  not  flowed  under  this  agreement 
ce  1991. 
ursuant  to  a  transportation 

ment  dated  February  1. 1982, 
nsco  transported  natural  gas  on  an 
emiptible  basis  on  behalf  of  FGT  up 
to  the  dekatherm  equivalent  of  300  Mcf 
per  day.  The  transportation  agreement 
prJDvided  for  a  primary  term  of  July  13. 
1996  and  year  to  year  thereafter  until 
terminated  by  either  party  with  six 
months  written  notice.  The  Commission 
authorized  Transco's  Rate  Schedule  X- 


245  in  an  order  issued  November  19. 
1982.  in  Docket  No.  CP82-226.  Under 
Rate  Schedule  X-245,  Transco 
transported  the  quantities  of  gas  from 
the  inlet  flange  connecting  the  Energy 
Minerals  8-7  Well  in  the  Black  Creek 
Field,  Stone  County.  Mississippi,  and 
redelivered  an  equivalent  quantity  of 
gas  to  FGT  at  the  interconnection 
between  FGT's  existing  facilities  in 
Stone  County.  Mississippi. 

Transco  states  that  the  proposed 
abandonment  will  not  impact  either  the 
certificate  holder's  peak  day  or  its 
annual  deliveries.  Additionally, 
Transco's  tariff  does  not  prohibit  the 
proposed  elimination  of  Rate  Schedule 
X-245.  Transco  does  not  propose  to 
abandon  any  facilities  nor  will  any 
service  to  any  of  its  other  customers  be 
afiiected  by  the  abandonment 
authorization  requested  in  the  instant 
application. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
13. 1999.  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  N.E.,  Washington,  D.C.  20426.  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  NGA  (18 
CFR  157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  NGA  and  the 
Commission's  Rules  of  Practice  and 
Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 


unnecessary  for  Transco  to  appear  or  be 

represented  at  the  hearing. 

Linwood  A.  WatMm,  Jr., 

Acting  Secretary. 

(FR  Doc.  98-34608  Filed  12-3&-98;  8:45  am] 

nujNQ  000c  trir-ei-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DoclWt  No.  CP0»-12»-OOO] 

Union  Pacific  Highlands  and  Gatiiering 
Company;  Notice  of  Petition  for 
Declaratory  Order 

December  23, 1998. 
Take  notice  that  on  December  17, 

1998,  Union  Pacific  Highlands  and 
Gathering  Company  (liPH)  filed  in  the 
above  docket,  a  petition  for  a 
Declaratory  Order  requesting  the 
Commission  to  declare  that  certain 
facilities  being  acquired  by  UPH  irom 
Transwestem  Pipeline  Company 
(Transwestem)  will  be  gathering 
facilities  as  defined  by  section  1(b)  of 
the  Natural  Gas  Act  (NGA),  and  as  such, 
will  be  exempt  from  the  Commission's 
NGA  jurisdiction. 

The  Transwestem  facilities  that  are 
the  subject  of  the  petition  are  located  in 
Eddy  and  Lea  Counties,  New  Mexico 
emd  consist  of: 

1.  The  8-inch  diameter  Crawford 
Lateral,  approximately  27.2  miles  in 
length, 

2.  A  portion  of  the  16-inch  diameter 
Crawford  Loop  Lateral  segment 
approximately  5.6  miles  in  length, 

3.  The  12-inch  diameter  Burton  Flats 
Lateral  approximately  15.7  miles  in 
length, 

4.  The  8-inch  diameter  Avalon  Lateral 
approximately  2.08  miles  in  length, 

5.  The  10-inch  diameter  Yates  Federal 
#1  Lateral  approximately  4.9  miles  in 
length, 

6.  The  8-inch  diameter  TX  O&G 
Williamson  Federal  *1  Lateral 
approximately  0.9  miles  in  length. 

7.  The  6-inch  TX  O&G  Williamson 
Federal  #1  lateral  extension 
approximately  0.5  miles  in  length,  and 

8.  All  delivery  and  receipt  points 
located  on  these  facilities. 

Transwestem  has  filed  an  application 
in  Docket  No.  CP98-795-000  seeking 
authorization  to  abandon  the  above- 
mentioned  facilities  by  sale  to  UPH. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  should  on  or  before  January  13, 

1999,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  ihe 
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requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  b^ome  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Conmiission  or  its  designee  on  this 
petition  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Conmiission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
petition  is  required  by  the  pubUc 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Conunission  on  its  awn  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  UPH  to  appear  or  be 
represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  9»-34614  Filed  12-30-98;  8:45  am) 

BaXMQ  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

\poGkBt  Na  NJ99-1-000] 

Western  Area  Power  Administration; 
Notice  of  Filing 

December  23, 1998. 

Take  notice  that  on  December  10. 
1998,  Western  Area  Power 
Administration  (WAPA),  a  non- 
jurisdictional  utility,  filed  standards  of 
conduct  under  Order  No.  889  et  seq.^ 


'  Open  Access  Same-Time  Information  System 
(formerly  Real-Time  Information  Network)  and 
Standards  of  Conduct,  61  FR  21737  (May  10, 1996). 
FERC  Stats,  ft  Regs.,  Regulations  Preambles  January 
1991-)une  1996  131.035  (April  24, 1996):  Order  No. 
889-A.  order  on  rehearing,  62  FR  12484  (March  14, 
1997),  m  FERC  Stats.  &  Regs.  131,049  (March  4, 
1997):  Order  No.  B89-B.  rehearing  denied.  62  FR 
64715  (December  9. 1997).  81  FERC  161,253 
(November  25, 1997). 


Any  person  desiring  to  be  heard  or  to 
protest  the  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211  or 
214  of  the  Commission's  Rules  of 
Practice  and  Procediue  (18  CFR  385.211 
or  385.214).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  January  6, 1999.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson.  Jr.. 
Acting  Secretary. 

[FR  Doc.  98-34619  Filed  12-30-98;  8:45  am] 
WLLMQ  COOE  triT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-174-002I 

Williams  Gas  Pipelines  Central,  Inc.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

December  24, 1998. 

Take  notice  that  on  December  18, 
1998,  Williams  Gas  Pipelines  Central, 
bic.  (Williams)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  1,  the  following 
tariff  sheets,  with  the  proposed  effective 
date  of  January  1, 1999: 

Substitute  Second  Revised  Sheet  No.  38 
Substitute  First  Revised  Sheet  No.  39 

Williams  states  that  on  December  1. 
1998,  as  revised  December  11, 1998,  it 
made  a  filing  to  recover  through  an 
alternate  mechanism  any  GSR  costs  not 
recovered  through  the  mechanism  set 
forth  in  Article  14.2  of  its  tariff.  The 
interest  calculation  on  Schedule  3  of 
that  filing  had  interest  compounded 
monthly.  The  instant  fiUng  is  being 
made  to  correct  this  interest  calculation 
to  reflect  quarterly  compounding. 
Revised  Schedule  3,  Pages  1  and  2,  and 
Revised  Schedule  4,  Pages  1-4  are 
attached.  This  correction  results  in  a 
reduction  of  approximately  $11,000  in 
the  amount  proposed  to  be  recovered. 

Williams  states  that  a  copy  of  its  filing 
was  served  on  all  participants  listed  on 
the  service  list  maintained  by  the 
Commission  in  the  docket  referenced 
above  and  on  all  of  Williams' 


jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  98-34605  Filed  12-30-98;  8:45  am) 

BILLING  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP95-136-010] 

Williams  Gas  Pipelines  Central,  Inc.; 
Notice  of  Filing 

E)ecember  23, 1998. 

Take  notice  that  on  December  16, 
1998,  Williams  Gas  Pipehnes  Central. 
Inc.  (Williams)  tendered  for  filing 
revised  Schedules  1  and  2  to  correct  its 
December  10, 1998  filing  in  this  docket. 

Williams  states  that  it  made  a  filing 
on  December  10, 1998,  in  compliance 
with  order  issued  November  25, 1998, 
in  this  docket.  On  Schedules  1  and  2 
included  in  that  filing,  the  ITS  Summer 
and  Winter  rates  were  reversed  for  both 
the  production  area  and  the  market  area. 
The  instant  filing  is  being  made  to 
correct  this  inadvertent  error. 

Williams  states  that  a  copy  of  its  filing 
was  served  on  all  parties  on  the  official 
service  list  in  this  proceeding  and  on  all 
of  Williams'  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  fiUng  are  on  file  with  the 
Commission  and  are  available  for  public 
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inspection  in  the  Public  Reference 
Room. 

l|.iawood  A.  Watson,  Jr., 
Acting  Secretary. 

[PR  Doc.  98-34606  Filed  12-30-98;  8:45  am] 
tUiNQ  CODE  6717-01-M 


4iU 
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PARTMENT  OF  ENERGY 


PMeral  Energy  Regulatory 
Commission 

[Doclwt  No.  CP99-1 1 9-000] 

Williams  Gas  Pipelines  Central,  Inc., 
Notice  of  Request  Under  Blanket 
Authorization 

IMcember  23, 1998. 

i  (Take  notice  that  on  December  16, 
l(^98,  Williams  Gas  PipeUnes  Central, 
htc.  (Applicant),  P.O.  Box  3288,  Tulsa, 
Oklahoma  74101,  filed  in  Docket  No. 
C^99-l  19-000  a  request  pursuant  to 
S^ons  157.205, 157.212  and 
1  S7.216(b)  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(1(8  CFR  157.205  and  157.216)  for 
aji^proval  to  (1)  replace  and  relocate  the 
Kansas  Public  Service  (KPS)  Lawrence 
lath  Street  town  border  meter  setting 
aUd  appurtenant  facilities  to  the  site  of 
t  ie  existing  high  pressure  regulator 
setting,  (2)  replace  and  relocate  the 
Greeley  Gas  Company  (Greeley)  Eudora 
town  border  meter  setting  sound 
appurtenant  facilities  to  the  site  of  the 
eptisting  high  pressure  regulation 
sJBltling;  and  (3)  reclaim  the  meter 
sating  and  appurtenant  facilities 
ifiistalled  to  deliver  natural  gas  to 
Farmland  hidustries,  Inc,  all  located  in 
Douglas  County,  Kansas,  under 
Applicant's  blanket  certificate  issued  in 
Docket  Nos.  CP82-479-000,  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act 
(NGA),  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  states  that  the  most  recent 
a^ual  volumes  delivered  to  the  Edora 
toWn  border  was  306,451  Dekatherms 
vflth  a  peak  day  volume  of  2,528 
Etekatherms.  Applicant  further  states 
th^t  the  most  recent  annual  volumes 
delivered  to  the  KPS  Lawrence  19th 
Stteet  town  border  was  377,395 
CMkatherms  with  a  peak  day  volume  of 
3lp0  Dekatherms.  Applicant  asserts 
to6t  it  does  not  anticipate  a  change  in 
delivered  volumes  as  a  result  of  these 
replacements.  Applicant  also  asserts 
thfrt  the  volumes  of  gas  to  be  delivered 
af^er  the  installation  of  the  facilities 
proposed  herein  will  not  exceed  the 
violumes  of  gas  authorized  prior  to  this 
re^^uest.  It  is  indicated  that  applicant 
w  J 11  be  reimbursed  100  percent  for  the 


construction  cost  to  replace  the'two 
settings,  which  is  estimated  to  be 
$84,058,  and  the  cost  to  reclaim  the  old 
facilities. 

Any  person  or  the  Commission's  Staff 
may,  within  45  days  of  the  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214).  a  motion  to 
intervene  and  pursuant  to  Section 
157.205  of  the  regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205),  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activities  shall  be  deemed 
to  be  authorized  effective  the  day  after 
the  time  allowed  for  filing  a  protest.  If 
a  protest  is  filed  and  not  withdrawn  30 
days  after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  applicant  for  authorization 
pursuant  to  Section  7  of  the  Natural  Gas 
Act. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  98-34612  Filed  12-30-98;  8:45  am) 

BILUNQ  CODE  SZIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER99-681-000,  et  a<.] 

ERI  Enterprises,  LLC,  et  al.  Electric 
Rate  and  Corporate  Regulation  Filings 

December  21, 1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  ERI  Enteqirises,  L.L.C 

(Docket  No.  ER99-681-000J 

Take  notice  that  on  December  15, 
1998,  ERI  Enterprises,  L.L.C.  (ERI 
Enterprises),  tendered  for  filing  notice  of 
Withdrawal  of  its  request  to  cancel  Rate 
Schedule  No.  1,  filed  with  the  Federal 
Energy  Regulatory  Commission  on 
November  23. 1998,  in  the  above- 
referenced  docket. 

Comment  date:  January  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Strategic  Energy,  Ltd.  SE  Holding, 
L.L.C. 

[Docket  No.  EC99-1 5-000) 

Take  notice  that  on  December  16, 
1998,  Strategic  Energy.  Ltd.  and  SE 
Holdings,  L.L.C.  filed  pursuant  to 
Section  203(a)  of  the  Federal  Power  Act 
a  Notice  of  Corporate  Reorganization 
and  Application  to  Convey 
Jurisdictional  Facilities.  SE  Holdings, 
L.L.C.  a  Delaware  limited  liability 


~^ 


company  located  in  Pittsburgh. 
Pennsylvania,  proposes  to  enter  into  a 
series  of  corporate  restructuring 
transactions  which  will  result  in  the 
conveyance  of  all  the  assets  of  SE 
Holdings.  L.L.C,  including  its  market 
based  rate  schedule  and  certain 
outstanding  power  sale  contracts,  to  a 
newly  formed  entity  in  which  an 
indirect  subsidiary  of  Kansas  City  Power 
&  Light  Company  will  have  a  significant 
ownership  interest. 

Comment  date:  January  15, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Vitol  Gas  &  Electric  L.L.a 

(Docket  Nos.  EC99-1 6-000  and  EL99-18- 
000) 

Take  Notice  that  on  December  18, 
1998.  Vitol  Gas  &  Electric  L.L.C.  (VG&E) 
tendered  for  filing  a  request  that  the 
Commission  issue  either  an  order 
disclaiming  jurisdiction  over  the 
forthcoming  disposition  of  assets  of 
VG&E  or,  in  the  alternative,  an  order 
approving  proposed  transactions  under 
Section  203  of  the  Federal  Power  Act 
and/or  grant  any  other  authorization  the 
Commission  may  deem  to  be  needed. 
Under  the  proposed  transactions.  VG&E 
will  transfer  certain  assets  (other  than 
contracts,  books  and  records)  to  Vitol 
S.A.  in  exchange  for  redemption  of  VitoF 
S.A.'s  interest  in  VG&E.  and  Vitol  S.A. 
will  sell  those  assets  to  Avista  Energy. 
Inc.  In  addition,  the  parties  have  entered 
into  certain  financial  and  services 
agreements  described  in  the  application. 
VG&E  states  that  the  transactions  will 
have  no  effect  on  the  jurisdictional 
facilities,  rates  or  services  of  VG&E  and, 
in  any  event,  will  be  consistent  with  the 
standards  of  Section  203.  VG&E  states 
that  Avista  Energy  supports  its 
application. 

VG&E  request  expeditious  action  on 
the  application  in  order  that  there  be  no 
delay  in  the  proposed  transaction. 

Comment  date:  January  15. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  First  Power,  L.LC 

[Docket  No.  ER97-358O-0051 

Take  notice  that  on  December  15, 
1998.  the  above-mentioned  power 
marketer  filed  a  quarterly  report  with 
the  Commission  in  the  above-mentioned 
proceeding  for  information  only.  This 
filing  is  available  for  pubUc  inspection 
and  copying  in  the  Public  Reference 
Room  or  on  the  internet  under  Records 
Information  Management  System 
(RIMS)  for  viewing  and  downloading. 
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5.  Padiic  Gas  and  Electric  Company, 
San  Diego  Gas  &  Electric  Company, 
Southern  California  Edison  Company) 

[Docket  No.  ER92-595-004.  Docket  No. 
ER92-596-003,  and  Docket  No.  ER92-626- 
004] 

Take  notice  that  on  December  16, 
1998,  Pacific  Gas  and  Electric  Company, 
Southern  California  Edison  Company, 
and  San  EMego  Gas  &  Electric  Company 
(the  Companies),  tendered  for  filing 
their  compliance  filing  in  accordance 
with  Opinion  No.  389-A. 

Comment  date:  January  6, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  MEG  Marketing,  LLC 

(Docket  No.  ER98-2284-001| 
Take  notice  that  on  December  14, 

1998.  MEG  Marketing,  LLC  (MEG), 

tendered  for  filing  notification  that  MEG 

effective  immediately  is  100%  owned 

by  Jeanne  Simkins  Hollis. 
Comment  date:  January  4, 1999,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

7.  Oklahoma  Gas  and  Electric  Company 

(Docket  No.  ER99-91S-000] 

Take  notice  that  on  December  15, 
1998,  Oklahoma  Gas  and  Electric 
Company  (OG&E),  tendered  for  filing  a 
service  agreement  for  Western  Farmers 
Electric  Cooperative  to  take  service 
imder  its  Network  hitegration 
Transmission  Service  tariff  and  a 
revised  Usting  of  all  parties  taking 
service  under  OG&E's  Network 
hitegration  Transmission  Service  Teiriff. 

Copies  of  this  filing  have  been  served 
on  each  of  the  affected  parties,  the 
Oklahoma  Corporation  Commission  and 
the  Arkansas  Public  Service 
Commission. 

Comment  date;  January  5. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Northern  States  Power  Company 
(Minnesota),  Northern  States  Power 
Cmnpany  (Vl^tconsin) 

(Docket  No.  ER99-91 9-000] 

Take  notice  that  on  December  15, 
1998,  Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  (jointly  NSP 
Companies),  tendered  for  filing  restated 
or  revised  Exhibits  VII,  VIII  and  IX 
(Exhibits)  to  the  Agreement  to 
Coordinate  Planning  and  Operations 
and  Interchange  Power  and  Energy 
Between  Northern  States  Power 
Company  (Minnesota)  and  Northern 
States  Power  Company  (Wisconsin) 
dated  September  17, 1984,  as  amended 
(Interchange  Agreement).  The 
Interchange  Agreement  and  settlements 


in  prior  dockets  require  the  NSP 
Companies  to  make  an  annual  filing  to 
restate  or  revise  the  Exhibits. 

The  NSP  Companies  propose  the 
restated  or  revised  Exhibits  be  effective 
January  1, 1999. 

The  NSP  Companies  state  they  have 
served  a  copy  of  the  filing  on  the  utility 
commissions  in  Minnesota,  Michigan, 
North  Dakota,  South  Dakota  and 
Wisconsin. 

Comment  date:  January  5, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Niagara  Mohawk  Power  Corp. 

[Docket  No.  ER99-920-000] 

Take  notice  that  on  December  15, 
1998,  Niagara  Mohawk  Power 
Corporation  (Niagara  Mohawk), 
tendered  for  filing  notification  that 
effective  December  25, 1998,  Rate 
Schedule  FERC  No.  234,  efiective  date 
December  15, 1995,  and  any 
supplements  thereto,  filed  with  the 
Federal  Energy  Regulatory  Commission 
by  Niagara  Mohawk  Power  Corporation 
is  to  be  canceled. 

Notice  of  the  proposed  cancellation 
have  been  served  upon  Montaup 
Electric  Company. 

Comment  date:  January  5, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Alfalfa  Electric  Cooperative,  Inc. 
(Docket  No.  ER99-922-000] 

Take  notice  that  on  December  15, 
1998,  Alfalfa  Electric  Cooperative,  Inc. 
(Alfalfa  Electric),  tendered  for  filing  an 
agreement  between  Alfalfa  Electric  and 
the  City  of  Burlington,  Oklahoma 
(Burlington),  providing  for  all- 
requirements  service  to  Burlington. 

Alfalfa  Electric  requests  an  effective 
date  for  the  agreement  as  of  the  date  that 
Alfalfa  Electric  fully  prepays  its  Rural 
Utilities  Service  debt. 

A  copy  of  the  filing  was  served  upon 
Burhngton. 

Comment  date:  January  5, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Alfalfa  Electric  Cooperative,  Inc. 

[Docket  No.  ER99-923-O00] 

Take  notice  that  on  December  15, 
1998,  Alfalfa  Electric  Cooperative,  Inc. 
(Alfalfa  Electric),  tendered  for  filing  an 
agreement  between  Alfalfa  Electric  and 
the  City  of  Kiowa,  Kansas  (Kiowa), 
providing  for  all-requirements  service  to 
Kiowa.  Alfalfa  Electric  requests  an 
effective  date  for  the  agreement  as  of  the 
date  that  Alfalfa  Electric  fully  prepays 
its  Rural  Utilities  Service  debt. 

A  copy  of  the  filing  was  served  upon 
Kiowa. 


Comment  date:  January  5, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Alfalfa  Electric  Cooperative,  Inc. 

[Docket  No.  ER99-924-000] 

Take  notice  that  on  December  15, 
1998,  Alfalfa  Electric  Cooperative,  Inc. 
(Alfalfa  Electric),  tendered  for  filing  an 
interchange  agreement  and  transmission 
service  agreement  between  Alfalfa 
Electric,  Western  Farmers  Electric 
Cooperative  (WFEC)  and  the  City  of 
Anthony,  Kansas  (Anthony),  and  a 
related  letter  agreement  between  Alfalfa 
Electric  and  WFEC.  Underthe 
agreements.  Alfalfa  Electric  wheels 
power  fi-om  WFEC  to  Anthony. 

Alfalfa  Electric  requests  an  effective 
date  for  the  agreement  as  of  the  date  that 
Alfalfa  Electric  fully  prepays  its  Rural 
Utilities  Service  debt. 

A  copy  of  the  fiUng  was  served  upon 
WFEC  and  Anthony. 

Comment  date:  January  5, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ER99-925-000] 

Take  notice  that  on  December  16, 
1998,  Pacific  Gas  and  Electric  Company 
(PG&E),  tendered  for  filing:  a)  proposed 
changes  in  rates  for  Sacramento 
Municipal  Utility  District  (SMUD),  to  be 
effective  July  1, 1998,  developed  using 
a  rate  adjustment  mechanism  previously 
agreed  by  PG&E  and  SMUD  for  PG&E 
Rate  Schedule  FERC  Nos.  88,  91, 138 
and  176;  b)  a  request  for  termination  of 
PG&E  Rate  Schedule  FERC  No.  176;  and 
c)  an  amended  Appendix  E  to  the 
Interconnection  Agreement  between  the 
Parties,  PG&E  Rate  Schedule  FERC  No. 
136. 

Copies  of  this  filing  have  been  served 
upon  SMUD  and  the  California  Public 
UtiUties  Commission. 

Comment  date:  January  6, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Washington  Water  Power  Company 

[Docket  No.  ER99-92&-O00] 

Take  notice  that  on  December  16, 
1998,  Washington  Water  Power 
Company  (WWP),  tendered  for  fiUng, 
with  the  Federal  Energy  Regulatory 
Commission  pursuant  to  18  CFR  35.13, 
a  executed  Mutual  Netting  Agreement 
allowing  for  arrangements  of  amoimts 
which  become  due  and  owing  to  one 
Party  to  be  set  off  against  amounts 
which  are  due  and  owing  to  the  other 
Party  with  Southern  Company  Energy 
Marketing,  L.P. 
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WWP  requests  waiver  of  the  prior 
lotice  requirement  and  requests  an 
effective  date  of  E)ecember  1, 1998. 

Comment  date:  January  6, 1999.  in 
iccordance  with  Standard  Paragraph  E 
It  the  end  of  this  notice. 

15.  Carolina  Power  &  Light  Company 

Docket  No.  ER99-927-000] 

Take  notice  that  on  December  16. 
1998,  Carolina  Power  &  Light  Company 
CP&L),  tendered  for  filing  an  executed 

irvice  Agreement  with  Tenaska  Power 

irvices  Co..  under  the  provisions  of 

'&L's  Market-Based  Rates  Tariff,  FERC 
lectric  Tariff  No.  4.  This  Service 

iment  supersedes  the  im-executed 
.greement  originally  filed  in  E)ocket  No. 

:98-338S-000  and  approved  effective 
\Aay  18. 1998. 

Copies  of  the  filing  were  served  upon 
he  North  Carolina  Utilities  Commission 
md  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  January  6, 1999,  in 
iccordance  with  Standard  Paragraph  E 
It  the  end  of  this  notice. 

17.  Old  Dmninion  Electric  Cooperative 

Docket  No.  ER99-928-O001 

Take  notice  that  on  December  16. 
1998.  Old  Dominion  Electric 
[cooperative  (Applicant),  tendered  for 
iling  an  Application  Submitting  Service 
{Agreement  Pursuant  to  Market-Based 
^te  Authority  And  Request  For 
IVaivers.  and  a  Service  Agreement 
letween  the  Applicant  and  Prince 
Seorge  Electric  Cooperative  for  service 
to  a  single,  new  delivery  point  pursuant 
:o  the  Applicant's  previously  granted 
luthority  to  make  sales  at  market-based 
rates. 

Old  Dominion  Electric  Cooperative 
requests  an  effective  date  of  November 
1.1998. 

Comment  date:  January  6, 1999.  in 
iccordance  with  Standard  Paragraph  E 
It  the  end  of  this  notice. 

18.  MidAmerican  Energy  Company 

Docket  No.  ER99-929-000) 

Take  notice  that  on  December  16. 
1998.  MidAmerican  Energy  Company 
^MidAmerican).  666  Grand  Avenue,  Des 
Moines,  Iowa  50309  tendered  for  filing 
1  proposed  rate  schedule  change 
consisting  of  a  Foiulh  Amendment 
dated  November  9, 1998  to  the  Electric 
Transmission  Interconnection 
Agreement  dated  March  1, 1991  with 
Com  Belt  Power  Cooperative  (Com 
Belt).  MidAmerican  states  that  the 
piurpose  of  the  Fourth  Amendment  is  to 
teflect  a  new  Point  of  Interconnection 
with  Com  Belt. 

MidAmerican  proposes  an  effective 
date  of  February  15, 1999,  for  the  rate 
schedule. 


Copies  of  the  filing  were  served  on 
Com  Belt,  the  Iowa  Utilities  Board,  the 
Illinois  Commerce  Commission  and  the 
South  Dakota  Public  Utilities 
Commission. 

Comment  date:  January  6. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Select  Energy,  Inc. 

(Docket  No.  ER99-431-000] 

Take  notice  that  on  December  16, 
1998,  Select  Energy,  Inc.  (Select), 
tendered  for  filing  a  Service  Agreement 
with  the  Connecticut  Municipal  Electric 
Energy  Cooperative  under  the  Select 
Energy.  Inc.,  Market-Based  Rates  Tariff 
No.  1. 

Select  Energy,  Inc.,  requests  that  the 
Service  Agreement  become  effective 
December  1,1998. 

Select  Energy,  Inc.,  states  that  a  copy 
of  this  filing  has  been  mailed  to  the 
Connecticut  Municipal  Electric  Energy 
Cooperative. 

CoiTunent  date:  January  6. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Select  Energy,  Inc. 

(Docket  No.  ER9d-932-000l 

Take  notice  that  on  December  16, 
1998,  Select  Energy,  Inc.  (Select), 
tendered  for  filing  a  Service  Agreement 
with  PP&L,  Inc.,  imder  the  Select 
Energy,  Inc.,  Market-Based  Rates,  Tariff 
No.  1. 

Select  Energy,  Inc.,  requests  that  the 
Service  Agreement  become  effective 
December  1, 1998. 

Select  Energy,  Inc.,  states  that  a  copy 
of  this  filing  has  been  mfdled  to  the 
PP&L,  Inc. 

Comment  date:  January  6, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  California  Power  Exchange 
Corporation 

(Docket  No.  ER9»-933-000] 

Take  notice  that  on  December  16, 
1998,  the  CaUfomia  Power  Exchange 
Corporation  (PX),  tendered  for  filing 
Amendment  No.  6,  to  its  Operating 
Agreement  and  Tariff,  including  the 
related  PX  Settlement  and  Billing 
Protocol,  PX  Commimications  Protocol 
and  PX  Scheduling  and  Control 
Protocol,  to  better  accommodate  the 
flow-through  and  billing  of  charges  from 
the  California  Independent  System 
Operator,  to  provide  for  the  issuance  of 
settlement  statements  via  secure 
electronic  interface  with  the  PX's 
worldwide  website,  and  to  effectuate  the 
implementation  of  additional  computer 
software  enhancements.  The  PX  also 
proposes  several  clarifying  or  clean-up 
changes. 


The  PX  states  that  it  has  served  copies 
of  its  submittal  on  each  of  the  PX 
participants  and  on  the  California 
Public  Utilities  Commission.  The  filing 
is  also  being  posted  on  the  PX's  website 
at  http://www.calpxxom. 

Comment  dote:  January  6, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  American  Electric  Power  Service 
Corporation 

(Docket  No.  ER99-944-000] 

Take  notice  that  on  December  15. 
1998.  the  American  Electric  Power 
Service  Corporation  (AEPSC).  tendered 
for  filing  a  request  that  the  Commission 
amend  the  effective  dates  for  two 
service  agreements  previously  filed  in 
Dockets  ER98-3103-000  and  ER98- 
3170-000  under  the  Wholesale  Market 
Tariff  of  the  AEP  Operating  Companies 
(Power  Sales  Tariff).  The  Power  Sales 
Tariff  was  accepted  for  filing  effective 
October  10, 1997,  and  has  been 
designated  AEP  Companies'  FERC 
Electric  Tariff  Orisinal  Volume  No.  5. 

A  copy  of  the  filing  was  served  upon 
the  Parties  and  the  State  Utility 
Regulatory  Commissions  of  Indiana, 
Kentucky,  Michigan,  Ohio,  Tennessee. 
Virginia  and  West  Virginia. 

Comment  date:  January  5, 1999,  in 
accordance  with  Standard  Paragraph  £ 
at  the  end  of  this  notice. 

23.  Ameren  Services  Company;  Central 
Illinois  Public  Service  Company;  Union 
Electric  Company;  Southern  Company 
Services;  Alabama  Power  Company; 
Georgia  Power  Company;  Mississippi 
Povrer  Company;  Savannah  Electric  ft 
Power  Co. 

(Docket  No8.  OA97-270-001,  OA97-510- 
002,  and  OA97-398-002 

Take  notice  that  on  November  16, 
1998.  the  above-named  companies 
submitted  revised  standards  of  conduct 
in  response  to  the  Commission's 
October  16, 1998,  Order  on  Standards  of 
Conduct,  85  FERC  1 61,068  (1998). 

Comment  date:  January  5, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
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taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  these  filings  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  9»-34588  Filed  12-30-98;  8:45  am] 

BILUNQ  CODE  tTIT-OI-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Protect  No.  8118-021] 

Mr.  Jerry  B.  Buckley,  Ms.  Brooke 
Buckley  (Executrl]^;  Notice  of 
Availability  of  Draft  Environmental 
Assessment 

December  23, 1998. 

The  staff  of  the  Office  of  Hydropower 
Licensing  (OHL).  Division  of  Licensing 
and  Compliance,  has  prepared  a  draft 
environmental  assessment  (EA)  which  is 
available  for  public  review.  The  EA  was 
prepared  to  analyze  impacts  associated 
with  the  Commission's  proposal  to 
revoke  the  hcense  for  the  Jerry  B. 
Buckley  Hydroelectric  Project,  FERC 
No.  8118.  The  EA  reviews  foiu-  action- 


alternatives  for  the  project  Ucense  and 
the  no-action  alternative.  The  EA  finds 
that  approval  of  the  Commission's 
proposed  revocation  of  license,  with 
staff  recommendations,  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  The  Project  is 
located  in  the  Platte  River  Basin  on 
Clear  Creek,  near  the  Town  of 
Georgetown  in  Clear  Creek  County, 
Colorado. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  2A  of  the  Commission's  Offices  at 
888  First  Street.  NE.,  Washington,  D.C. 
20426,  or  by  calling  the  Commission's 
Public  Reference  Room  at  (202)  208- 
1371.  Please  submit  any  written 
comments  within  30  days  bom  the  date 
of  this  public  notice.  Any  comments, 
conclusions,  or  recommendations  that 
draw  upon  studies,  reports,  or  other 
working  papers  of  substance  should  be 
supported  by  appropriate 
dociimentation. 

Comments  should  be  address  to  Mr. 
IDavid  P.  Boergers,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington,  D.C. 
20426.  Please  affix  the  caption  "Jerry  B. 
Buckley  Project,  FERC  No.  8118-021"  to 
all  comments.  For  further  information, 
please  contact  the  environmental 
coordinator,  CarLisa  Linton  at  (202) 


219-2802  or  the  project  manager,  Tom 

Papsidero  at  (202)  219-2715. 

Linwood  A.  Watson.  Jr., 

Acting  Secretary. 

[FR  Doc.  98-34623  Filed  12-30-98;  8:45  am] 

BHJJNQ  CODE  CTIT-OI-M 


DEPARTMENT  OF  ENERGY 

Notice  of  Cases  Filed;  Week  of 
September  7  through  September  11, 
1998 

Office  of  Hearings  and  Appeals 

During  the  Week  of  September  7 
through  September  11. 1998.  the 
appeals,  applications,  petitions  or  other 
requests  Usted  in  this  Notice  were  filed 
with  the  Office  of  Hearings  and  Appeals 
of  the  Department  of  Energy.' 

Any  person  who  will  be  aggrieved  by 
the  DOE  action  sought  in  any  of  these 
cases  may  file  vmtten  comments  on  the 
application  within  ten  days  of 
publication  of  this  Notice  or  the  date  of 
receipt  of  actual  notice,  whichever 
occurs  first.  All  such  conunents  shall  be 
filed  with  the  Office  of  Hearings  and 
Appeals.  Department  of  Energy, 
Washington,  D.C.  20585-0107. 

Date:  December  22, 1998. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  September  7  through  September  1 1 .  1998] 


Date 

Name  and  location  of  applicant 

Case  No. 

Type  of  submisskxi 

Septs.  1998 
Sept  9, 1998 

Baker,    Donelson.    Bearman    &    CakKvell, 
Washington.  D.C. 

Missouri  River  Energy  Services,  Washing- 
ton. D.C. 

VFA-0443 
VFA-0444 

Appeal  of  an  Informatkxi  Request  Denial.  If  granted:  The 
August  27. 1998  Freedom  of  Information  Request  Denial 
issued  by  the  Goklen  FieM  Office  woukj  be  rescinded, 
and  Baker,  Donelson,  Beannan  &  CakJwell  woukJ  re- 
ceive access  to  certain  DOE  informatkm. 

Appeal  of  an  Information  Request  Denial.  If  granted:  The 
August  10,  1998  Freedom  of  Informatkxi  Request  Denial 
issued  by  the  Western  Area  Power  Administratkm  woukJ 
be  resanded,  and  Missoun  River  Energy  Services  wouM 
receive  access  to  certain  DOE  infonnatkin. 

[FR  Doc.  98-34681  Filed  12-30-98;  8:45  am] 
aUMG  CODE  64S0-01-P 

DEPARTMENT  OF  ENERGY 

Office  of  Hearings  and  Appeals 

Notice  of  Cases  Filed;  Week  of 
November  2  through  November  6, 1998 

During  the  Week  of  November  2 
through  November  6, 1998.  the  appeals. 


applications,  petitions  or  other  requests 
hsted  in  this  Notice  were  filed  with  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy. 

Any  person  who  will  be  aggrieved  by 
the  IDOE  action  sought  in  any  of  these 
cases  may  file  written  comments  on  the 
application  within  ten  days  of 
publication  of  this  Notice  or  the  date  of 
receipt  of  actual  notice,  whichever 
occurs  first.  All  such  comments  shall  be 
filed  with  the  Office  of  Hearings  and 


Appeals,  Department  of  Energy. 
Washington,  DC  20585-0107. 

Dated:  December  22, 1998. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals 
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UST  OF  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  November  2  through  November  6, 1998] 


Date 


Name  and  location  of  appficant 


Case  No. 


Type  of  submission 


'tov.  3, 1998 


4ov.  2, 1998 .. 


40V.  6. 1998  .. 


4CN.  6, 1998 


Personnel  Security  Hearing 


Personnel  Security  Review 


Louella  Benson,  Alexandria,  Virginia 


Personnel  Security  Review 


VSO-0247 


VSA-0205 


VFA-0456 


VSA-0214 


Request  for  Hearing  under  10  CFR  Part  710.  If  granted: 
An  individual  employed  t>y  a  contractor  of  the  Depart- 
ment of  Energy  would  receive  a  hearing  under  10  OFR 
Part  710. 

Request  for  Review  of  Opinion  under  10  CFR  Part  710.  If 
granted:  The  October  1,  1998  Opinion  of  the  Ofice  of 
Hearings  and  Appeals,  Case  No.  VSO-0205,  would  be 
reviewed  at  the  request  of  an  indMdual  employed  by  a 
contractor  of  the  Department  of  Energy. 

Appeal  of  an  Information  Request  DeniaL  If  granted  The 
October  2, 1998  Freedom  of  Information  Request  Denial 
issued  t>y  the  DOE  Germantown  Accounting  Divnion 
would  be  rescinded,  and  Louella  Benson  ¥vould  receive 
access  to  certain  DOE  information. 

Request  for  Review  of  Opinion  under  10  CFR  Part  710.  H 
granted:  The  October  15,  1998  Opinion  of  the  Office  of 
Hearings  and  Appeals.  Case  No.  VSO-0214.  would  be 
reviewed  at  the  request  of  an  individual  employad  by  a 
contractor  of  the  Department  of  Energy. 


FR  Doc.  98-34682  Filed  12-30-98;  8:45  am) 
MXMQ  CODE  64aO-01-P 


)EPARTMENT  OF  ENERGY 

Mice  of  Hearings  and  Appeals 

Notice  of  Issuance  of  Decisions  and 
>ders;  Week  of  August  31  througli 
September  4, 1998 

During  the  week  of  August  31  through 
September  4, 1998.  the  decisions  and 
jrders  siunmarized  below  were  issued 
writh  respect  to  appeals,  applications, 
)etitions.  or  other  requests  filed  with 
he  Office  of  Hearings  and  Appeals  of 
he  Department  of  Energy.  The 
bllowing  summary  also  contains  a  list 
if  submissions  that  were  dismissed  by 
he  Office  of  Hearings  and  Appeals. 

Copies  of  the  full  text  of  these 
lecisions  and  orders  are  available  in  the 
Niblic  Reference  Room  of  the  Office  of 
hearings  and  Appeals,  950  L'Enfant 
*laza,  SW,  Washington,  DC,  Monday 
through  Friday,  except  federal  holidays, 
rhey  are  also  available  in  Energy 
\ianagenient:  Federal  Energy 
Guidelines,  a  commercially  published 
oose  leaf  reporter  system.  Some 
lecisions  and  orders  are  available  on 
he  Office  of  Hearings  and  Appeals 
M^orld  Wide  Web  site  at  http:// 
vww.oha.doe.gov. 


Dated:  December  22, 1998. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 

Department  (rfEnergr 

Office  of  Hearings  and  Appeals 

Washington.  D.C.  20585-0107 

Decision  List  No.  101,  Week  of  August  31 
through  September  4, 1998 

Appeals 

Hecat  of  America  Northwest.  9/2/98, 
VFA-0435 

Heart  of  America  Northwest  filed  an 
Appeal  from  Jidy  1, 1998  and  Jidy  7, 
1998  determinations  of  the  Director  of 
the  Office  of  External  Affairs  (Director) 
of  the  Department  of  Energy's  (DOE) 
Richland  Operations  Office  requesting 
copies  of  documents  regarding  various 
types  of  waste  at  the  Hanford  Site.  In 
considering  the  Appeal,  the  DOE 
determined  that  the  Director  should  not 
have  withheld  the  name  of  a 
commercially  available  chemical 
product,  but  that  the  Director  properly 
withheld  other  responsive  information 
pursuant  to  Exemption  4.  Accordingly, 
the  DOE  partially  granted  the  Heart  of 
America  Northwest  Appeal. 
Scripps  Institute  of  Oceanography,  9/2/ 
98,  VFA-€434 

The  Department  of  Energy  (DOE) 
issued  a  Decision  and  Order  (D&O) 
denying  a  Freedom  of  Information  Act 
(FOIA)  Appeal  that  was  filed  by  Scripps 
Institute  of  Oceanography.  In  its  Appeal, 
Scripps  requested  that  we  review  a 
determination  issued  by  the  Federal 
Energy  Technology  Center  that  certain 
docimients  relating  to  the  relationship 
between  a  DOE  contractor  and  one  of  its 
subcontractors  were  exempt  in  their 


entirety  bom  mandatory  disclosure 
pursuant  to  Exemptions  4  and  7(A).  In 
the  Decision,  the  OHA  foimd  that  the 
documents  were  voluntarily  submitted 
for  piuposes  of  Exemption  4  and  were 
thus  confidential  under  the  Critical 
Mass  decision  because  they  were 
customarily  treated  as  confidential  by 
the  contractor.  The  documents  were 
therefore  properly  withheld  under 
Exemption  4.  However,  the  OHA  found 
that  Exemption  7(A)  was  inapplicable 
because  the  dociunents  were  not 
compiled  for  law  enforcement  purposes, 
as  that  term  is  used  in  the  Exemption. 

William  Payne,  9/3/98,  VFA-0436 

WiUiam  Payne  (Payne)  filed  an 
Appeal  from  a  determination  of  the 
Department  of  Energy's  (IX)E) 
Albuquerque  Operations  Office 
requesting  copies  of  documents  related 
to  contracts  between  a  private  company 
and  Sandia  National  Ldmratories,  Los 
Alamos  National  Laboratories  or  DOE. 
DOE  stated  that  the  type  of  procurement 
files  requested  are  not  "agency  records" 
and  thus  not  subject  to  release  under  the 
FOIA.  In  considering  the  Appeal,  the 
Office  of  Hearings  and  Appeals  (OHA) 
determined  that  the  records  requested 
were  the  property  of  the  contractor  and 
were  not  covered  by  the  FOIA. 
Accordingly,  the  DOE  denied  Payne's 
Appeal. 

Persoiinel  Security 

Personnel  Security  Hearing,  8/31/98. 
VSO-0203 

An  Office  of  Hearings  and  Appeals 
Hearing  Officer  recommended  that  the 
Personnel  Security  EKvision  of  the 
Department  of  Energy/ Albuquerque 
Operations  Office  restore  an 
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individual's  acx»ss  authorization.  After 
careftilly  examining  the  record  of  the 
proceeding,  the  Hearing  Officer 
determined  that  the  individual  had 
demonstrated  that  he  is  sufficiently 
rehabilitated  and  reformed  firom  his  past 
alcohol  dependence  problem. 


Refund  AppiicatiMi 

Oasis  Petroleum  Corporation/Kash  N' 
KarryFood  Stores.  Inc..  9/2/98, 
RF348-1 

The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  filed 
by  Kash  n'  Kany  Food  Stores,  Inc.,  in 
the  Oasis  special  refund  proceeding. 


The  DOE  found  that  the  Applicant  made 
a  reasonable  demonstration  that  its 
predecesor.  Lucky  Stores,  Inc.,  was 
injured  by  Oasis'  violation  of  federal 
petroleiun  allocation  regulations.  The 
total  refund  amoimt  granted  to  the 
applicant  in  this  Decision  is  $537,869 
(comprised  of  $394,724  in  principal  and 
$143,145  in  interest). 


Refund  Applications 

The  Office  of  Hearings  and  Appeals  issued  the  following  Decisions  and  Orders  concerning  refund  appUcations, 
which  are  not  summarized.  Copies  of  the  full  texts  of  the  Decisions  and  Orders  are  available  in  the  PubUc  Reference 
Room  of  the  Office  of  Hearings  and  Appeals. 

Ainswoith  Van  Lines,  Inc.  et  al RF272-85019  8/31/98 

Atchison  Casting  Corp RK272-01565  9/2/98 

Barton  Brands.  Ltd „ „ _ , RK272-04299  9/2/98 

Nordis  A.  Lindholm  „ RK272-04828  9/2/98 

Wal-Mac.  Inc  „ RK272-03957  9/2/98 


Dismissals 


The  following  submissions  were  dismissed. 


Name 


Case  No. 


Hydro  Conduit  Corp 

Ineel  Research  Bureau 

Katfiy  Cagle  

LG.  Shartzer „ 

Personnel  Security  Hearing 

Sarah  L  Wictdund 

Wrem  Lumber  Corp 

Vapor  Corp 


RK272-04379 

VFA-0352 

VFA-0437 

RK272-01551 

VSO-C225 

RK272-04200 

RK272-01552 

RK272-04776 


[FR  Doc.  98-34680  Filed  12-30-98;  8:45  am] 
aaUNG  COOE  M60-41-P 

DEPARTMENT  OF  ENERGY 

Offlca  of  Hearings  and  Appeals 

Notice  of  issuance  of  Decisions  and 
Orders;  Weelt  of  September  7  tttrougli 
SeplamtMrll,  1998 

During  the  week  of  September  7 
through  September  11, 1998,  the 
decisions  and  orders  siunmarized  below 
were  issued  with  respect  to  appeals, 
appUcations,  petitions,  or  other  requests 
filed  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 
The  following  summary  also  contains  a 
list  of  submissions  that  were  dismissed 
by  the  Office  of  Hearings  and  Appeals. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  950  L'Enfant 
Plaza,  SW,  Washington,  D.C.,  Monday 


through  Friday,  except  federal  hoUdays. 
They  are  also  available  in  Energy 
Management:  Federal  Energy 
Guidelines,  a  commercially  pubUshed 
loose  leaf  reporter  system.  Some 
decisions  and  orders  are  avtulable  on 
the  Office  of  Hearings  and  Appeals 
World  Wide  Web  site  at  http:// 
www.oha.doe.gov. 

Dated:  December  22. 1998. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

OepartuMnt  of  Energy 

Office  of  Hearings  and  Appeals 
Washington.  D.C.  20585-0107 

Decision  List  No.  102,  Week  of  September  7 
through  September  1 1 , 1 998 

Appeal 

William  H.  Payne,  9/10/98.  VFA-0438 

The  DOE's  Office  of  Hearings  and 
Appeals  (OHA)  issued  a  decision 
granting  in  part  a  Freedom  of 
Information  Act  (FOIA)  Appeal  filed  by 


William  H.  Payne.  Payne  sought  the 
release  of  names  withheld  from 
investigative  files  released  to  him  by  the 
DOE'S  Office  of  Inspector  General  (IG). 
In  its  decision,  OHA  foimd  that  the  IG's 
withholding  of  one  of  the  names  was 
appropriate  imder  FOIA  Exemptions  6 
and  7(C).  Accordingly,  the  Appeal  was 
denied. 

Personnel  Security 

Personnel  Security  Hearing.  9/10/98, 
VSO-208 

An  OHA  Hearing  Officer  issued  an 
Opinion  regarding  the  eUgibility  of  an 
individual  to  maintain  access 
authorization  uinder  the  provisions  of  10 
C.F.R.  Part  710.  After  considering  the 
testimony  presented  at  the  hearing  and 
the  record,  the  Hearing  Officer  foimd 
that  individual  had  used  marijuana  and 
violated  a  EXDE  Drug  Certification. 
Accordingly,  the  Hearing  Officer 
recommended  that  the  individual's 
access  authorization  not  be  restored. 


Refund  Applications 

The  Office  of  Hearings  and  Appeals  issued  the  following  Decisions  and  Orders  concerning  refund  appUcations, 
which  are  not  summarized.  Copies  of  the  fuU  texts  of  the  Decisions  and  Orders  are  available  in  the  PubUc  Reference 
Room  of  the  Office  of  Hearings  and  Appeals. 

Bairi  E.  Lewis  &  Molly  Guy RG272-00125  9/10/98 

Edna  M  Schonthaler  Livng  Trust  ; RK272-04850  9/11/98 


C 
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Henna  Chevrolet,  Inc.  et  al RF272-94116 

McFarland  School  Dist.  et  al RF272-80761 

Towner  County  Memorial  Hosp.  et  al , „ „ RK272-01784 


9/11/98 
9/10/98 
9/10/98 


Dismissals 


The  following  submissions  were  dismissed. 


Name 


City  of  Dallas , 

City  of  Inverness , 

Hernando  Cnty  Dist  Schi  Brd. 
The  Sanctuary  Foundation 


Case  No. 


RF272-96152 
RG272-001S9 
RF272-9e879 
VFA-0439 


{FR  Doc.  98-34683  Filed  12-30-98;  8:45  am] 
BIUMQ  CODE  6460-01-P 

DEPARTMENT  OF  ENERGY 

NOTICE  OF  ISSUANCE  OF  DECISIONS 
AND  ORDERS 

Office  of  Hearings  and  Appeals;  Week 
of  September  14  ttirough  September 
18. 1998 

During  the  week  of  September  14 
through  September  18, 1998,  the 
decisions  and  orders  listed  below  were 


issued  with  respect  to  appeals, 
applications,  petitions,  or  other  requests 
filed  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 
The  following  summary  also  contains  a 
list  of  submissions  that  were  dismissed 
by  the  Office  of  Hearings  and  Appeals. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  950  UEsJaat 
P\a2&,  SW,  Washington,  D.C.,  Monday 
throi^  Friday,  except  federal  holidays. 
They  are  also  available  in  Energy 
Management:  Federal  Energy 
Guidelines,  a  commercially  published 


loose  leaf  reporter  system.  Some 
decisions  and  orders  are  available  on 
the  Office  of  Hearings  and  Appeals 
World  Wide  Web  site  at  http:// 
www.oha.doe.gov. 

Dated:  December  22, 1998. 
George  B.  Breznajr, 

Director,  Office  of  Hearings  and  Appeals. 

Depaitmait  (rfEnergr 

Office  of  Hearings  and  Appeals 
Washington,  D.C.  20585-0107 

Decision  List  No.  103,  Week  of  September  14 
through  September  18, 1998 


Refund  Applications 

The  Office  of  Hearings  and  Appeals  issued  the  following  Decisions  and  Orders  concerning  refund  appUcations, 
which  are  not  summarized.  Copies  of  the  full  texts  of  the'  Decisions  and  Orders  are  available  in  the  Public  Reference 
Room  of  the  Office  of  Hearings  and  Appeals. 

Cincinnati  Paperboard  Corp RF272-98969  9/17/98 

Supplemental  Crude  Refunds  „ y^., RB272-00143  9/17/98 

Thomas  v.  Foresee RK272-04849  9/17/98 


Dismissab 


The  following  submissions  were  dismissed. 


Name 


Case  No. 


Buckeye  Gas  Products  Co.,  Inc 

Personnel  Security  Hearing 

Personnel  Security  Hearing 

Roberson  Lumber  Co  

Tamper  Corp 


RF304-15414 

VSO-0218 

VSO-0217 

RG272-0012g 

RK272-03895 


(FR  Doc.  98-34684  Filed  12-30-98;  8:45  am] 
BUMG  CODE  646»-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Hearings  and  Appeals 

Notice  of  Issuance  of  Decisions  and 
Orders  During  the  Week  of  September 
21  through  Septeml>er  25, 1998 

During  the  week  of  September  21 
through  September  25, 1998,  the 
decisions  and  orders  summarized  below 
were  issued  with  respect  to  appeals, 
appUcations,  petitions,  or  other  requests 
filed  with  the  Office  of  Hearings  and 


Appeals  of  the  Department  of  Energy. 
The  following  summary  also  contains  a 
Ust  of  submissions  that  were  dismissed 
by  the  Office  of  Hearings  and  Appeals. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  950  L'Enfant 
Plaza,  SW,  Washington.  D.C,  Monday 
through  Friday,  except  federal  hoUdays. 
They  are  also  available  in  Energy 
Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system.  Some 
decisions  and  orders  are  available  on 
the  Office  of  Hearings  and  Appeals 


World  Wide  Web  site  at  http:// 
www.oha.doe.gov. 

Dated:  December  22, 1998. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

Department  of  Energy 

Office  of  Hearings  and  Appeals 
Washington,  D.C.  20585-0107 

Decision  List  No.  104,  Week  of  September  21 
through  September  25, 1998 

Appeal 

The  National  Security  Aivhive,  9/25/98, 
VFA-€189 
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The  National  Seciirity  Archive  filed 
an  Appeal  from  a  denial  by  the  Office 
of  Energy  Intelligence  of  a  request  for 
infonnation  that  it  filed  under  the 
Freedom  of  Information  Act  (FOIA). 
Energy  Intelligence  withheld  most  of 
one  responsive  document  imder 
Exemption  1.  In  considering  the 


information  that  was  withheld,  the  DOE 
determined  on  Appeal  that  the 
information  was  not  DOE  classified 
information  and  did  not  fall  within  the 
scope  of  Exemption  1.  However, 
because  it  related  to  intelligence 
activities,  the  IX)E  referred  the 
document  to  the  CIA  for  review.  The 


CIA  determined  that  some  of  the 
information  previously  withheld  must 
continue  to  be  withheld  under 
Exemptions  1  and  3.  Accordingly,  the 
Appeal  was  granted  in  part  and  denied 
in  part. 


Refund  Applications 

The  Office  of  Hearings  and  Appeals  issued  the  following  Decisions  and  Orders  concerning  refund  applications, 

which  are  not  siunmarized.  Copies  of  the  full  texts  of  the  Decisions  and  Orders  are  available  in  the  Public  Reference 
Room  of  the  Office  of  Hearings  and  Appeals. 

CaiToUton  School  Dist  et  al RF272-96302  9/23/98 

Circle  V  Farms RK272-01791  9/25/98 

Sarah  L  Wicklund , ^. RK272-048S1 

Crude  Oil  Supplemental  Refunds RB272-00146  9/25/98 

Yeager  Trucking,  Inc  _ RK272-04844  9/21/98 

Dakota  Sand  ft  Gravel  Co  ..~....„ „ RK272-04845 


Dismissals 


The  following  submissions  were  dismissed. 


Name 


Case  No. 


Jackie  Hair  MoMenhauer 

Skymaik  International,  Inc 

Slate  of  lnd»na.  Dept/Commerce 


VWA-0020 
VEE-0049 
VEG-0005 


(FR  Doc.  98-34685  Filed  12-30-98;  8:45  am] 
BILUNQ  CODE  MSO-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-«4M^ 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

AvailabiUty  of  EPA  comments 
prepared  December  14, 1998  Through 
December  18, 1998  pursuant  to  the 
Environmental  Review  Process  (ERP), 
imder  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  564-7167.  An 
explanation  of  the  ratings  assigned  to 
draft  environmental  impact  statements 
(EISs)  was  published  in  FR  dated  April 
10, 1998  (62  FR  17856). 

Final  EISs 

ERP  No.  F-AFS-J65265-WY,  Tie 
Camp  Timber  Sale,  Harvesting  Timber 
and  Road  Construction,  Medicine  Bow- 
Routt  National  Forest,  Brush  Creek/ 
Hayden  Ranger  District,  Carbon  County, 
WY  and  Jackson  Coimty,  CO. 

Summary:  EPA  concerns  were 
addressed  in  the  Final  EIS. 

ERP  No.  F-AFS-J65283-CO,  North 
Fork  Salvage  Timber  Analysis  Area, 


Implementation,  Medicine  Bow-Routt 
National  Forest,  Routt  County,  CO. 

Simmiary:  EPA  concerns  were 
addressed  in  the  preferred  alternative. 

ERP  No.  F-AFS-Keil43-CA, 
Emigrant  Wilderness  Management 
Direction,  Implementation,  Stanislaus 
National  Forest,  Tuolume  County,  CA. 

Siunmary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
conunent  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  F-AFS-L61216-WA,  White 
Pass  Ski  Area  Expansion,  Special-Use- 
Permit,  Pigtail  Basin  and  Hogback 
Basin,  Wenatchee  and  Gifford,  Pinchot 
National  Forests,  Yakima  and  Lewis 
Counties,  WA. 

SimMnary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  F-COE-K3205a-CA, 
Oakland  Harbor  Inner  and  Outer  Deep 
Navigation  (-50  Foot)  Improvement 
Project,  Implementation,  Feasibility 
Study,  Port  of  Oakland,  Alameda  and 
San  Francisco  Counties,  CA. 

Summary:  EPA  continued  to  have 
specific  comments  and  concerns  on 
several  issues,  although  the  FEIS 
generally  responded  to  many  issues 
raised  by  EPA  on  the  DEIS.  EPA 
^provided  comments  on  mitigation  for  air 
quality  impacts,  the  need  for  a  new 
general  air  quality  conformity 
applicability  analysis  should  dredged 
material  be  transported  to  different 
locations,  the  projected  volimies  of 


dredged  material  in  futiue  years  frt>m 
maintenance  dredging  of  channel  and 
berth  areas,  and  adverse  noise  impacts 
in  the  City  of  Alameda. 

ERP  No.  F-COE-K36122-CA,  Upper 
Guadalupe  River  Feasibility  Study. 
Flood  Control  Protection,  Construction, 
National  Economic  Development  Plan 
(NED),  Santa  Clara  Valley  Water 
District,  City  of  San  Jose,  Santa  Clara 
Coimty,  CA. 

Siuiunary:  EPA  expressed 
environmental  concerns  that  the  Corps' 
two  separate  EIS's  for  the  project  (one 
EIS  for  Federal  funding,  a  second  EIS  on 
issuance  of  a  Clean  Water  Act  Section 
404  permit)  should  have  been  addressed 
in  a  single  consohdated  FEIS. 

ERP  No.  F-COE-K39046-AZ,  Rio 
Salado  Environmental  Restoration  of 
two  Sites  along  the  SaU  River;  (1) 
Phoenix  Reach  and  (2)  Tempe  Reach, 
Feasibility  Report,  in  the  Cities  of 
Phoenix  and  Tempe,  Maricopa  Coimty, 
AZ. 

Summary:  EPA  provided  comments 
regarding  the  Clean  Water  Act  Section 
402  (NPDES)  permits  that  would  be 
required  for  the  project's  construction 
and  operation,  the  location  of 
groundwater  production  wells  required 
by  the  project  in  coimection  with  the 
19th  Avenue  Landfill  Federal 
Superfimd  site,  and  monitoring  of 
groundwater  derived  from  these 
production  wells. 

ERP  No.  F-USN-K11086-CA,  US 
Pacific  Fleet  F/A  18  E/F  Aircraft  for 
Development  of  Facilities  to  Support 
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Basing  on  the  West  Coast  of  the  United 
States,  Possible  Installations  are  (1) 
Lemoore  Naval  Air  Station  and  (2)  El 
Centre  Naval  Air  FadUty,  Fresno,  King 
md  Imperial  Covinties.  CA. 

Siunmary:  EPA  concerns  were  not 
addressed  in  the  Navy's  response  to 
comments  on  the  DEIS  or  in  the  FEIS 
text.  EPA  recommended  that  an 
addendum  to  the  docimient  be  created 
to  answer  the  conmients  that  were 
overlooked,  that  the  comments  and  the 
Mavy's  response  be  circulated  to  all 
interested  parties,  and  the  public 
comment  be  invited  by  means  of 
extending  the  review  period. 

Dated:  December  28, 1998. 
Ken  Mittelholtz. 

Environmental  Protection  Specialist,  Office 
of  Federal  Activities. 

TR  Doc.  98-34714  Filed  12-30-98;  8:4S  am] 
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1R0NMENTAL  PROTECTION 
AGENCY 

£(M:RL-640ft-31 

Environmental  Impact  Statements; 
of  Availability 

Responsible  Agency:  OfBce  of  Federal 

Activities,  General  Information  (202) 

564-7167  OR  (202)  564-7153. 

Weekly  receipt  of  Environmental  Impact 
Statements 

iled  December  21, 1998  Through 
December  24,1998 
lirsuant  to  40  CFR  1506.9 
IS  No.  980520,  DRAFT  EIS,  DOA,  AR, 
Departee  Creek  Watershed  Plan  Flood 
Prevention,  Implementation,  COE 
Section  404  Permit,  Independence 
and  Jackson  Counties,  AR,  Ehie: 
February  16, 1999,  Contact:  Kalven  L. 
Trice  (501)  301-3110. 

EIS  No.  980521,  FINAL  EIS,  USA.  IN, 
Newport  Chemical  Depot, 
Construction  and  Operation,  Pilot 
Testing  of  NeutraUzation/ 
Supercritical  Water  Oxidation  of  VX 
Agent,  VermilUon  County,  IN,  Due: 
February  01, 1999,  Contact:  Matthew 
Hurlburt  (410)  436-7027. 

EIS  No.  980522,  DRAFT  EIS,  AFS,  MT, 
Bull  Lake  Estates  Road  Access  Project, 
Implementation,  Easement  Grant 
Permit,  Kootenai  National  Forest, 
Three  Rivers  Rangers  District,  Lincohi 
County,  MT,  Due:  February  16, 1999, 
Contact:  Mark  Natale  (406)  295-4693. 

Amended  Notices  EIS 

pis  No.  980423,  DRAFT  EIS.  FHW,  VT, 
VT  9/100  Transportation 
hnprovement  Study  (NH-010-1(33), 
In  the  Towns  of  Wilmington  and  West 
Dover.  Federal  Permits  and 


Approvals,  NPDES  Permit  and  COE 
Section  10  and  404  Permits.  Windham 
Coimty,  VT,  Due:  January  29, 1999, 
Contact  Keimeth  R.  Sikora,  Jr  (802) 
828-4423.  PubUshed  FR  10-23-98 
Review  Period  Extended. 
EIS  No.  980459,  DRAFT  EIS,  USA,  ND, 
Maple  River  Dam  and  Reservcnr, 
Construction  and  Operation,  Flood 
Control,  Cass  Coimty  Joint  Water 
Resource  District,  Cass  Coimty,  ND, 
Due:  February  16, 1999,  Contact: 
Dwight  Olson  (402)  221-4628. 
PubUshed  FR  11-13-96— Review 
Period  extended. 

Dated:  December  28, 1998. 
Ken  MittBlholtz. 

Environmental  Protection  Specialist, 
Office  of  Federal  Activities. 
[FR  Doc.  98-34713  Filed  12-30-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6213-7] 

Preliminary  Draft  Pesticides,  Alkyl- 
Lead,  and  Odachlorostyrsne  Reports 
Published  in  Response  to  ttie  United 
States'  Ctiallenge  Goals  in  "The  Great 
Lakee  BInatlonal  Toxics  Strategy; 
Canada— United  States  Strategy  fbr 
the  Virtual  Elimination  of  Persistent 
Toxic  Substances  in  the  Great  Lakes" 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  Availability  of 
Preliminary  Draft  Pesticides.  Alkyl- 
Lead,  and  Octachlorostyrene  Reports 
published  in  response  to  the  United 
States'  chaUenge  goals  in  "The  Great 
Lakes  Binational  Toxics  Strategy; 
Canada — United  States  Strategy  for  the 
Virtual  Elimination  of  Persistent  Toxic 
Substances  in  the  Great  Lakes."  and 
opportunity  to  comment. 

SUMMARY:  "The  Great  Lakes  Binational 
Toxics  Strategy;  Canada —  United  States 
Strategy  for  the  Virtual  Elimination  of 
Persistent  Toxic  Substances  in  the  Oeat 
Lakes  (the  Strategy)."  was  signed  on 
April  7. 1997.  The  Strategy  set  forth  a 
number  of  challenges  to  be  met  on  the 
path  toward  virtual  elimination  of  the 
Level  I  Strategy  substances.  Two  of 
these  challenges  required  USEPA  to 
report  by  the  end  of  1998,  indicating 
whether  the  respective  challenges  had 
been  met.  These  challenges  are  as 
follows: 

U.S.  Challenge:  ConRrm  by  1998  that 
there  is  no  longer  use  or  release  from 
sources  that  enter  the  Great  Lakes  Basin 
of  five  bioaccumulative  pesticides 
(chlordane,  aldrin/dieldrin,  DDT,  mirex. 


and  toxaphene).  and  of  the  industrial 
byproduct/contaminant 
octaddorostyrene.  If  ongoing,  long- 
range  sources  of  these  substances  from 
outside  of  the  U.S.  are  confirmed,  work 
within  international  frameworics  to 
reduce  or  phase  out  releases  of  these 
substances. 

U.S.  Challenge:  ConRrm  by  1998.  diat 
there  is  no  longer  use  of  alkyl-lead  in 
automotive  gasoline.  Support  and 
encourage  stakeholder  efforts  to  reduce 
alkyl-lead  releases  from  other  soiirces. 

Two  preliminary  draft  reports  have 
been  prepared  in  response  to  the  first 
challenge,  one  regarding  the  five 
bioaccumulative  pesticides  (chlordane. 
aldrin/dieldrin.  DDT,  mirex.  and 
toxaphene),  and  one  regarding  the 
industrial  bjrproduct/contaminant 
octachlorostyrene.  A  third  preliminary 
draft  report  was  prepared  to  respond  to 
the  alWl-lead  challenge. 

All  three  of  these  reports  can  be  found 
on  the  internet  at  the  following  address: 
http^/www.epia.gov/bns/.  Commenters 
may  transmit  their  comments 
electronically  by  following  the 
directions  provided  on  the  website,  or 
may  send  written  comments  to 
EUzabeth  LaPlante  at  the  following 
address:  U.S.  EPA,  Great  Lakes  National 
Program  Office,  77  West  Jackson 
Boulevard,  G-17J,  Chicago,  Illinois, 
60604.  Comments  may  also  be  sent  to 
Ms.  LaPlante  via  facsimile  at  (312)  353- 
2018. 

DATES:  The  preliminary  draft  reports 
will  be  made  available  to  the  pubUc  by 
December  31, 1998.  Comments  on  the 
reports  must  be  submitted  no  later  than 
March  1,1999. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  on  the  Great 
Lakes  Binational  Toxics  Strategy,  or  the 
draft  reports,  may  be  obtained  by 
contacting  Elizabeth  LaPlante  by  phone 
at  (312)  353-2694,  via  E-mail  at  the 
address  "laPlante.elizabethOepa.gov"  or 
at  the  address  or  fax  number  Usted 
above. 

Dated:  December  23, 1998. 
David  A.  UUrich, 

Acting  Regional  Administrator,  Region  5. 
(FR  Doc.  98-34697  Filed  12-30-98;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-<21»-8] 

Proposed  CERCLA  Administrative 
Cost  Recovery  Settlement;  Standard 
Scrap  Site 

AGENCY:  Environmental  Protection 
Agency. 


72312 


Federal  Register /Vol.  63,  No.  251 /Thursday,  December  31,  1998 /Notices 


ACTION:  Notice;  request  for  public 
comment. 

SUMMARY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
amended  ("CERCLA"),  42  U.S.C. 
9622(i),  notice  is  hereby  given  of  a 
proposed  administrative  settlement  for 
recovery  of  past  response  costs 
concerning  the  Standard  Scrap  site 
(a/k/a  Standard  Scrap  Metal/Chicago 
International  Exporting  Site)  in  Chicago, 
Cook  Coimty,  Illinois  with  the  following 
settling  parties:  Acme  Refining  Scrap 
Iron  &  Metal.  Inc.;  Alma  Iron  &  Metal 
Company.  Inc.;  American  Iron  &  Supply 
Co.;  Assad  Iron  &  Metals  Inc./ 
Heidelberg;  Bay  Side  Recycling 
Corporation  (West  End  Iron  &  Metal); 
Belson  Scrap  &  Steel,  Inc.;  Capitol  City 
Metals.  L.L.C.;  CFF  Pro-Metal 
Processing  Co.  (see  Oklahoma); 
Chamberlain  Manufacturing  Company; 
Clark  Iron  &  Metal  Co.  Inc.;  Cohen 
Brothers  Inc.;  Cohen  and  Green  Salvage 
Co.  Inc.;  Coleman  Metals/Coleman  Iron 
&  Metal  Inc.;  Dart  Electric  Motor  & 
Supply  Inc.;  DeKalb  Iron  &  Metal  Co.; 
Dobrow  Industries,  Inc.;  Dudek,  Inc.; 
Dudek  Industries,  Inc.;  Dumes,  Inc.; 
Elgin  Salvage  and  Supply  Co.,  Inc.; 
Emilian  Trading  Co.;  F.  Perlman  &  Co. 
Inc.;  Fisher  Steel  and  Supply  Company; 
Fusselman  Salvage  Company;  Garden 
Street  Iron  &  Metal  Inc.;  Goldsboro  Iron 
&  Metal  Company;  Grossman  Iron  & 
Steel  Company;  H.  Hirschfield  Sons  Co.; 
Hummelstein  Iron  &  Metal,  Inc.; 
Indianapolis  Shredding  Company.  LLC; 
Industrial  Scrap  Corporation; 
International  Recycling  Corporation;  J. 
Solotken  &  Company,  Inc.;  K&F 
Industries.  Inc.;  Khaled  Habayeb/DBA 
Secondary  Metal  Processing,  Inc.;  Lewis 
Salvage  Corporation;  Loeb  Metal 
Recycling  Co.;  Lorman  Iron  &  Metal  Co. 
Inc.;  Louisville  Scrap  Material  Co.,  Inc.; 
M.  Gervich  &  Sons,  Inc.;  M.  Katch  &  Co., 
Inc.;  M.  Weingold  &  Co.;  McKinley  Iron, 
Inc.;  Mervis  Industries,  Inc./Mervis 
Supply  Co.,  Inc.;  Midwest  Metalhcs,  L.P 
(f/k/a  Pielet  Bros.  Scrap  Iron  &  Metal); 
Miller  Compressing  Company;  Miller 
Recycling  Company;  Milwaukee  Scrap 
Metal  Company;  Morris  Tick  Company, 
Inc.;  Mose  Cohen  and  Sons,  Inc.; 
Newman/ Allen  Enterprises.  Inc.; 
OmniSource  Corporation;  Onstate 
Recycling  Inc.;  Oscar  Winski  Company, 
Inc.;  Otis  Oakley  Iron  &  Supply  Co.  Inc.; 
PhiUp  L.  Sebulsky/Camco  Recycling 
Inc.;  Philhps  Industries,  Inc.;  PubUc 
Lron  &  Metal  Co.;  QRS  hic.  DBA 
Riverside  Recycling;  Reserve  Iron  & 
Metal;  Robert  Bosch  Corporation;  S  &  B 
Consulting,  Inc.  f/k/a  Klempner  Bros., 
Inc/Klempner  Bros..  Inc.;  Safran  Metals; 


Sam  Allen — New;  Sam  Winer  &  Co.. 
Inc.;  Samuels  Hide  &  Metal  Co.,  Inc.; 
Schlafer  Iron  &  Steel  Co.;  Schneider's 
Iron  &  Metal  Inc.;  Schuster  Metals  Inc.; 
SerUn  Iron  &  Metal  Co.  Inc.;  Standard 
Iron  &  Metal  Co.,  Inc.;  Stiugis  Iron  & 
Metal  Co.,  Inc.;  The  Kroot  Corporation; 
United  Metal  Recyclers;  Wallach  Iron  & 
Metal  Inc.;  William  Lans  Sons 
Company;  Willoughby  Iron  &  Waste 
Materials  Company;  and  Winston 
Brothers  Iron  &  Metal  Co.  Inc.  The 
settlement  requires  the  settling  parties 
to  pay  $651,350.22  to  the  Hazardous 
Substance  Superfund.  The  settlement 
includes  a  covenant  not  to  sue  the 
settling  parties  pursuant  to  section 
107(a)  of  CERCLA,  42  U.S.C.  9607(a). 
For  thirty  (30)  days  following  the  date 
of  pubhcation  of  this  docimient,  the 
Agency  will  receive  written  comments 
relating  to  the  settlement.  The  Agency 
will  consider  all  comments  received  and 
may  modify  or  withdraw  its  consent  to 
the  settlement  if  comments  received 
disclose  facts  or  considerations  which 
indicate  that  the  settlement  is 
inappropriate,  improper,  or  inadequate. 
The  Agency's  response  to  any  comments 
received  will  be  available  for  pubUc 
inspection  at  77  W.  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

DATES:  Comments  must  be  submitted  on 
or  before  February  1, 1999. 

ADDRESSES:  The  proposed  settlement  is 
available  for  pubUc  inspection  at  77  W. 
Jackson  Boulevard,  Chicago,  Illinois 
60604.  A  copy  of  the  proposed 
settlement  may  be  obtained  from  Mike 
Anastasio,  U.S.  Environmental 
Protection  Agency,  Office  of  Regional 
Counsel,  Mail  Code  C-14J,  77  W. 
Jackson  Boulevard,  Chicago,  Illinois 
60604,  telephone  (312)  886-7951. 
Comments  should  reference  the 
Standard  Scrap  Site,  Chicago,  Cook 
County,  Illinois  and  EPA  Docket  No.  V- 
W-'9»-C-521  and  should  be  addressed 
to  Mike  Anastasio,  U.S.  Environmental 
Protection  Agency,  Office  of  Regional 
Counsel,  Maile  Cod  C-14J,  77  W. 
Jackson  Boulevard,  Chicago,  Illinois 
60604,  telephone  (312)  886-7951. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Anastasio,  U.S.  Environmental 
Protection  Agency,  Office  of  Regional 
Counsel.  Mail  Code  C-14J.  77  W. 
Jackson  Boulevfud,  Chicago,  Illinois 
60604,  telephone  (312)  886-7951. 

Dated:  December  17, 1998. 

Thomas  W.  Mateer, 

Acting  Director,  Superfund  Division,  Region 
5. 

[PR  Doc.  9&-34696  Filed  12-30-98;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Infonnation 
Collections  Being  Reviewed  by  the 
Fedefal  Communications  Commission 

December  23, 1998. 

SUMMARY:  The  Federal  Communications 
Commissions,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  tbe  general  pubhc  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  infonnation  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  PubUc  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
infonnation  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utiUty,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
infonnation  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  March  1. 1999. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  445  12th  Street,  S.W., 
Washington,  DC  20554  or  via  the 
Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0862. 

Title:  Handling  Confidential 
Information. 

Fonn  Number:  N/A. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  entities;  Not-for-profit 
institutions;  State,  Local  or  Tribal 
Governments. 
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Number  of  Respondents:  600. 

Estimated  Time  Per  Response:  1  hr./ 
log;  3  hrs./confidentiality  submission. 

Frequency  of  Response: 
Recordkeeping;  On  occasion  reporting 
requirement. 

Total  Annual  Burden:  800  hours. 

Total  Annual  Costs:  $23,000. 

Needs  and  Uses:  The  Commission 
adopted  a  Model  Protective  Order 
(MPO)  which  can  be  used  when  it  is 
appropriate  to  grant  limited  access  to 
information  that  the  Commission 
determines  should  not  be  routinely 
available  for  public  inspection.  The 
MPO  requires  that  the  party  granted 
access  to  the  confidential  materials  keep 
a  written  record  of  all  copies  made  tmd 
to  provide  this  record  to  the  submitter 
of  the  confidential  materials  on  request. 
Order  1 27.  This  approach  was  adopted 
to  facilitate  the  use  of  confidential 
materials  under  an  MPO,  instead  of 
restricting  access  to  the  materials.  The 
copy  log  under  the  MPO  will  be  used  to 
help  assure  the  party  submitting  the 
confidential  materials  that  there  is 
limited  access  to  the  materials.  Without 
the  copy  log  for  MPOs,  the  submitter  of 
confidential  information  would  not  be 
assured  that  there  is  limited  distribution 
of  sensitive  information.  The 
Commission  also  amended  47  C.F.R. 
0.45g(b)  to  set  forth  the  type  of 
information  that  should  be  included 
when  a  party  submits  information  to  the 
Commission  for  which  it  seeks 
confidential  treatment.  Order  1 13.  This 
listing  of  the  types  of  information  to  be 
submitted  was  adopted  to  provide 
guidance  to  the  pubUc  for 
confidentiality  requests.  The 
information  provided  under  amended 
Section  0.459(b)  will  help  the 
Commission  determine  whether  a 
request  for  confidential  treatment 
should  be' granted.  Without  the 
guidelines  for  submissions  requesting 
confidential  treatment  of  materials,  the 
Commission  would  not  have  the 
information  it  requires  to  make  an 
informed  decision  concerning  such 
requests. 

Federal  Communications  Commission. 

William  F.  Caton, 

Deputy  Secretary. 

(FR  Doc.  98-34628  Filed  12-30-98;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[CO  Docket  No.  92-237;  DA  98-2630] 

Next  Meeting  of  the  North  American 
Numbering  Council 

AGENCY:  Federal  Communications 
Commission. 

action:  Notice. 

SUMMARY:  On  December  28, 1998,  the 
Commission  released  a  public  notice 
announcing  the  January  19  and  January 
20, 1999,  meeting  and  agenda  of  the 
North  American  Numbering  Council 
(NANC).  The  intended  effect  of  this 
action  is  to  make  the  public  aware  of  the 
NANC's  next  meeting  and  its  agenda. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Simms,  Administrative  Assistant 
of  the  NANC.  at  (202)  418-2330  or  via 
the  Internet  at  lsimms@fcc.gov  or 
Jeannie  Grimes  at  (202)  418-2313  or 
jgrimes@fcc.gov.  The  address  is: 
Network  Services  Division,  Common 
Carrier  Bureau,  Federal 
Communications  Commission,  2000  M 
Street,  NW,  Suite  235,  Washington,  DC 
20554.  The  fax  number  is:  (202)  418- 
2345.  The  TTY  number  is:  (202)  418- 
0484. 

SUPPLEMENTARY  INFORMATION:  Released: 
December  28, 1998. 

The  next  meeting  of  the  North 
American  Numbering  Council  (NANC) 
will  be  held  on  Tuesday  ^January  19, 
from  8:30  a.m.,  until  5:00  p.m.,  and  on 
Wednesday,  January  20,  from  8:30  a.m., 
until  12  noon.  This  meeting  will  be  held 
at  the  Federal  Communications 
Commission,  1919  M  Street,  NW,  Room 
856,  Washington,  DC. 

This  meeting  will  be  open  to  the 
members  of  the  general  public.  The  FCC 
will  attempt  to  accommodate  as  many 
participants  as  possible.  The  public  may 
submit  written  statements  to  the  NANC, 
which  must  be  received  two  business 
days  before  the  meeting.  In  addition, 
oral  statements  at  the  meeting  by  parties 
or  entities  not  represented  on  the  NANC 
will  be  permitted  to  the  extent  time 
permits.  Such  statements  will  be  limited 
to  five  minutes  in  length  by  any  one 
party  or  entity,  and  requests  to  make  an 
oral  statement  must  be  received  two 
business  days  before  the  meeting. 
Requests  to  make  an  oral  statement  or 
provide  written  comments  to  the  NANC 
should  be  sent  to  Jeannie  Grimes  at  the 
address  under  FOR  FURTHER  INFORMATION 
CONTACT,  Stated  above. 

Proposed  Agenda — Tuesday,  January 
19. 1999 

1.  Approval  of  meeting  minutes. 


2.  Local  Number  Portability 
Administration  (LNPA)  Working  Group 
Report. 

3.  Industry  Niunbering  Committee 
(INC)  Report. 

4.  Lockheed  Martin,  North  American 
Nimibering  Plan  Administration 
(NANPA)  report  on  audit  work  plan 
which  will  include  the  methods, 
procedures,  scope  and  frequency  of 
service  provider  audits. 

5.  Cost  Recovery  Working  Group 
Report. 

6.  North  American  Numbering  Plan 
Billing  and  Collection  Agent  (NBANC) 
Report. 

7.  Numbering  Resource  Optimization 
(NRO)  Working  Group  Report.  Update 
on  work  plan  for  revised  Central  Office 
Code  Utilization  Survey  or  other 
proposed  data  collection  model. 

Wednesday.  January  20. 1999 

8.  North  American  Numbering  Plan 
Administration  (NANPA)  Oversight 
Working  Group  Report.  Discussion  of 
performance  matrix  for  purposes  of  the 
NANPA  annual  review.  Discussion  of 
Lockheed  Martin  filing  of  December  21, 
1998,  regarding  divestiture  of  its 
Communications  Information  Systems 
(aS)  unit. 

9.  Steering  Group  Report.  Discussion 
regarding  proposed  methods  to  improve 
NANC  meeting  efficiencies. 

10.  Further  discussion  regarding 
numbering  issues  in  which  "consumer 
preference"  information  would  be 
desirable.  Contribution  statements  by 
NANC  members  will  identify  two  or 
three  issues  and  if  possible,  contain  a 
data  soiut:e  for  the  information. 

11.  Other  Business. 

'  Federal  Communications  Commission. 
BlaiM  A.  Sdnto, 

Deputy  Chief,  Network  Services  Division 
Common  Carrier  Bureau. 
[FR  Doc.  98-34695  Filed  12-30-98;  8:45  am] 
BlUmO  CODE  t712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2310] 

Petitions  for  Reconsideration  and 
Clarification  of  Action  in  Rulemaking 
Proceedings 

December  23, 1998. 

Petitions  for  reconsideration  and 
clarification  have  been  filed  in  the 
Commission's  rulemaking  proceedings 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  Section 
1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  Room  239, 1919  M  Street, 


72314 


Federal  Register/Vol.  63.  No.  251 /Thursday,  December  31,  1998/Notices 


N.W.,  Washington.  D.C.  or  may  be 
purchased  from  the  Commission's  copy 
contractor,  ITS.  Inc.  (202)  857-3800. 
Opftositions  to  these  petitions  must  be 
filed  by  January  15, 1999.  See  Section 
1.4(b)(1)  of  the  Commission's  rules  (47 
CFR  1.4(b)(1).  RepUes  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  has  expired. 
SUBJECT:  Federal-State  Joint  Board  on 
University  Service  Forward-Looking 
Mechanism  for  High  Cost  Support  for 
Non-Rural  LECs  (CC  Docket  No.  96-45). 
NUMBER  OF  PETmONS  FILED:  4. 
Fed«Bl  Communications  Commission. 
William  F.  Caton. 
Deputy  Secretary. 

(FR  Doc.  98-34629  Filed  12-30-98;  8:45  am] 
BNJJNQ  CODE  ITia-OI-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Information  Collection 
ActivHias:  Submission  for  0MB 
Reviaw;  Comment  Request 

agency:  Federal  Deposit  Insurance 
Corporation  (FDIC). 

ACTION:  Notice  of  information  collection 
to  be  submitted  to  OMB  for  review  and 
approval  under  the  Paperwork 
Reduction  Act  of  1995. 

SUMMARY:  In  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.),  the  FDIC  hereby  gives  notice 
that  it  plans  to  submit  to  the  Office  of 
Management  and  Budget  (OMBJ  a 
request  for  OMB  review  and  approval  of 
the  information  collection  system 
described  below 

Type  of  review:  Renewal  of  a  currently 
approved  collection. 

Title:  Flood  Insurance. 

OMB  Number:  3064-0120. 

Annual  Burden: 
Estimated  annual  number  of 

respondents — 6 ,000 
Estimated  time  per  response — 25.9 

hours 
Total  annual  burden  hours — 155,625 

hours. 

Expiration  Date  of  OMB  Clearance: 
January  31, 1999. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Afiairs.  Washington,  DC 
20503. 

FDIC  Contact:  Tamara  R.  Manly.  (202) 
898-7453,  Office  of  the  Executive 
Secretary,  Room  F-4058,  Federal 
Deposit  Insurance  Corporation,  550  17th 
Street  NW.,  Washington,  DC  20429. 

Comments:  Comments  on  this 
collection  of  information  are  welcome 


and  should  be  submitted  on  or  before 
February  1, 1999  to  both  the  OMB 
reviewer  and  the  FDIC  contact  listed 
above. 

ADDRESSES:  Information  about  this 
submission,  including  copies  of  the 
proposed  collection  of  information,  may 
be  obtained  by  calling  or  writing  the 
FDIC  contact  listed  above. 
SUPPLEMENTARY  INFORMATION:  Each 
supervised  lending  institution  is 
currently  required  to  provide  a  notice  of 
special  flood  hazards  to  a  borrower 
acquiring  a  \osa  secured  by  a  building 
on  real  property  located  in  an  area 
identified  by  the  Director  of  the  Federal 
Emergency  Management  Administration 
as  being  subject  to  special  flood  hazards. 
Subtitle  B  of  Title  V  of  the  Riegle 
Community  Development  and 
Regulatory  Improvement  Act  of  1994 
requires  that  each  institution  must  also 
provide  a  copy  of  the  notice  to  the 
servicer  of  the  loan  (if  difiierent  from  the 
originating  lender). 

Dated:  December  21, 1998. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Executive  Secretary. 
(FR  Doc.  98-34556  Filed  12-30-98;  8:45  am) 

HLUNG  CODE  6714-01-M 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(s)  Filed 

The  Commissipn  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
N.W.,  Room  962.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register 

Agreement  No.:  202-000050-067. 

Title:  United  States/ Austrafia  New 
Zealand  Association. 

Parties:  Australia-New  Zealand  Direct 
Line,  P&O  Nedlloyd  Limited,  Columbus 
Line. 

Synopsis:  The  proposed  agreement 
amendment  provides  that  new 
agreement  members,  with  pre-existing 
service  contracts  within  the  agreement 
scope  in  which  agreement  members  are 
not  permitted  to  participate,  will  not  be 
permitted  to  participate  in  existing 
agreement  contracts  at  the  time  of  their 
admission. 

Agreement  No.:  202-009648-106. 
Title:  Inter- American  Freight 
Conference. 


Parties:  Crowley  American  Transport, 
Inc.,  Ivaran  Lines  Limited.  Libra 
Navegacao  SA.  AUanca  Transportes 
Maritimos  S.A..  Colimibus  Line. 
Mexican  Line  Limited.  APL  Co.  Pte  Ltd.. 
P&O  NedUoyd  B.V. 

Synopsis:  The  proposed  agreement 
amendment  restates  the  agreement; 
authorizes  the  use  of  a  trade  name.  East 
Coast  of  South  America  Agreement; 
eliminates  the  port  of  Manaus  from  the 
geographic  scope  of  the  conference; 
eliminates  the  sections  of  the 
conference;  eliminates  the  restriction  on 
chartering  space  from  non-members; 
authorizes  individual  or  multi-carrier 
service  contracts;  reduces  the  notice 
period  for  independent  action  to  24 
hoiu^.  and  provides  for  assignment  of 
existing  conference  contracts  to  the 
Agreement.  The  parties  request 
expedited  review. 

Agreement  No.:  203-011517-004. 

Title:  APL/Crowley /Ivaran  Space 
Charter  and  Sailing  Agreement. 

Parties:  American  President  Lines. 
Ltd..  APL  Co.  PTE  Ltd.,  Crowley 
American  Transport.  Inc..  Ivaran  Lines, 
Limited. 

Synopsis:  The  proposed  agreement 
amendment  adds  Ivaran  Lines  as  a 
party,  revises  the  number  and  capacity 
of  vessels  and  amount  of  space  to  be 
used  under  the  agreement,  clarifies  the 
parties'  understanding  regarding 
conference  membership,  extends  the 
term  of  the  agreement,  revises  the 
agreement's  termination  provisions,  and 
makes  other  changes  consistent  with  the 
addition  of  Ivaran. 

Agreement  No.:  232-011646. 

Title:  CSAV/NYK  Space  Charter 
Agreement. 

Parties:  Compania  Sud  Americana  de 
Vapores,  Nippon  Yusen  Kaisha. 

Synopsis:  The  proposed  agreement 
authorizes  the  parties  to  cross  charter 
space  and  coordinate  sailings  in  the 
trade  between  U.S.  West  Coast  ports  and 
ports  in  Asia,  West  Coasts  of  Central 
and  South  America,  and  Mexico. 

Agreement  No.:  217-011467. 

Title:  AMPAC/Lauritzen  Space 
Charter  Agreement. 

Parties:  Mexican  Line  limited, 
Transportacion  Maritima 
Grancolombiana,  S.A.,  Columbus  Line, 
Maruba  S.C.A.,  Lauritzen  Reefers  A/S 
dba  Lauritzen  Pacific  Line. 

Synopsis:  The  proposed  agreement 
authorizes  Mexican  Line,  TMG. 
Columbus  Line,  and  Maruba, 
collectively  operating  under  FMC 
Agreement  No.  232-011637,  to  charter 
space  on  their  vessels  to  Lauritzen  in 
the  trade  between  U.S.  Pacific  Coast 
ports  and  ports  on  Pacific  Coasts  of 
Central  and  South  America,  Mexico  and 
Canada. 
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By  Order  of  the  Federal  Maritime 
Cominission. 

Dated:  E)ecember  28, 1998. 
lewph  C  Polking, 
Secretary. 

FR  Doc.  98-34723  Filed  12-30-98;  8:45  am] 
MUMQ  CODE  (TSO-OI-M 


FEDERAL  RESERVE  SYSTEM 

>nnations  of,  Acquisitions  by,  and 
t  of  Banit  Hoiding  Companies 

The  companies  Usted  in  this  notice 

ive  appUed  to  the  Board  for  approval, 
lursuant  to  the  Bank  Holding  Company 

of  1956  (12  U.S.C.  1841  et  seq.) 
BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
md  regtdations  to  become  a  bank 
olding  company  and/or  to  acquire  the 

sets  or  the  ownership  of,  control  of,  or 

e  power  to  vote  shares  of  a  bank  or 
holding  company  and  all  of  the 
and  nonbanldng  companies 
iwned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
IS  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
ndicated.  The  application  also  will  be 
ivailable  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
I  nonbanldng  company,  the  review  also 
ncludes  whether  the  acquisition  of  the 
aonbanking  company  comphes  with  the 
standards  in  section  4  of  the  BHC  Act. 
Jnless  otherwise  noted,  nonbanking 
ictivities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
nust  be  received  at  the  Reserve  Bank 
ndicated  or  the  offices  of  the  Board  of 
[xovemors  not  later  than  January  28, 
1999. 

A.  Federal  Reserve  Bank  of  Chicago 
PhiUp  Jackson.  AppUcations  Officer) 
iSO  South  LaSalle  Street,  Chicago, 
llinois  60690-1413: 
I    1 .  First  Business  Bcmcshares,  Inc., 
Edison,  Wisconsin:  to  acquire  50.05 
>ercent  of  the  voting  shares  of  Fox  River 
/alley  Bancorp,  Inc.,  Appleton, 
IVisconsin,  and  thereby  indirectly 
icquire  First  Business  Bank  of  Fox  River 
k^alley,  Appleton,  Wisconsin,  a  de  novo 
>ank. 

2.  First  DuPage  Bancorp.  Inc., 
Vestment,  Illinois;  to  become  a  bank 
lolding  company  by  acquiring  100 
)ercent  of  the  voting  shares  of  First 
DuPage  Bank,  Westmont,  lUinois. 


3.  Fox  River  Valley  Bancorp,  Inc., 
Appleton,  Wisconsin:  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  First 
Business  Bank  of  Fox  River  Valley, 
Appleton,  Wisconsin,  a  de  novo  bank. 

4.  First  Merchants  Corporation, 
Muncie,  Indiana;  to  merge  with  Jay 
Financial  Corporation,  Portland, 
Indiana,  and  thereby  indirectly  acquire 
First  National  Bank  of  Portland, 
Portland,  Indiana. 

5.  Standard  Bancshares.  Inc., 
Evergreen  Parii,  Illinois:  to  acquire  100 
percent  of  the  voting  shares  of  Norton 
Capital  Corporation,  Morris,  Illinois, 
and  thereby  indirecdy  acquire  Exchange 
Bank,  Gardner,  Illinois. 

Board  of  GovemorB  of  the  Federal  Reserve 
System,  December  28, 1998. 
JennifBT  J.  Johnaoii, 
Secretary  of  the  Board. 
(FR  Doc.  98-34724  Filed  12-30-98;  8:45  am] 
BRXMO  OOOC  ttlO-ei-F 


FEDERAL  RESERVE  SYSTEM 

Notics  of  Proposais  to  EngaQs  in 
Ponnissibia  Nonbanidng  Actfvitias  or 
to  Acquire  Companies  ttiat  ars 
Engaged  in  Pennissible  Nonbanidng 
Activities 

The  companies  Usted  in  this  notice 
have  given  notice  tmder  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  Usted  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  baiJdng  and  pennissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  wiU  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  compUes 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  January  19, 1999. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Manager 
of  Analytical  Support,  Consumer 


Regulation  Group)  101  Market  Street, 
San  Francisco,  CaUfomia  94105-1579: 

1 .  Wells  Fargo  &■  Company.  San 
Francisco,  CaUfomia;  Norwest 
Mortgage,  Inc.,  Des  Moines,  Iowa;  and 
Norwest  Ventures,  LLC,  Des  Moines, 
Iowa;  to  engage  de  novo  through  their 
subsidiary,  MidAmerican  Home 
Services  McMtgage,  LLC,  West  Des 
Moines,  Iowa,  in  residential  mortgage 
lending,  pursuant  to  §  225.28(b)(1)  of 
RegiUation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  28, 1998. 
Jennifcr  |.  JohiiMia, 
Secretary  of  the  Board. 
IFR  Doa  98-34725  Filed  12-30-48;  8:45  am) 
BHXMQ  COM  tt1»41-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Notice  of  a  Meeting  of  ttie  Nationai 
BioetMcs  Advisory  Commission 
(NBAO 

summary:  Pursuant  to  Section  10(d)  of 
the  Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  given  of  a  meeting  of  the  National 
Bioethics  Advisory  Commission.  The 
Commission  will  address  (1)  research 
involving  human  embryonic  stem  cells 
and  (2)  the  use  of  human  biological 
materials  in  research.  Some  Commission 
members  may  participate  by  telephone 
conference.  The  meeting  is  open  to  the 
public  and  opportimities  for  statements 
by  the  pubUc  wiU  be  provided  on 
January  19, 1999  from  11:45  am  to  12:15 
pm. 

Dates/Times,  and  Location 

January  19, 1999,  8:30  am-5:00  pm;  The 
New  Hampshire  Ballroom,  Sheraton 
Qty  Centre  Hotel,  1143  New 
Hampshire  Avenue,  NW,  Washington, 
DC. 
January  20, 1999, 8:00  am-5:00  pm; 

Same  Location  as  Above. 
SUPPLEMENTARY  INFORMATION:  The 
President  estabUshed  the  National 
Bioethics  Advisory  Commission  (NBAC) 
on  October  3, 1995  by  ExedUtive  Order 
12975  as  amended,  llie  mission  of  the 
NBAC  is  to  advise  and  make 
recommendations  to  the  National 
Science  and  Technology  Coimdl,  its 
Chair,  the  President,  and  other  entities 
on  bioethical  issues  arising  from  the 
research  on  human  biology  and 
behavior,  and  bom  the  appUcations  of 
that  research. 

PubUc  Participation 

The  meeting  is  open  to  the  pubUc 
with  attendance  limited  by  the 


availability  of  space  on  a  first  come,  fiist 
serve  basis.  Members  of  the  public  who 
wish  to  present  oral  statements  should 
contact  Ms.  Patricia  Nonis  by 
telephone,  fax  machine,  or  mail  as 
shown  below  and  as  soon  as  possible  at 
least  4  days  before  the  meeting.  The 
Chair  will  reserve  time  for  presentations 
by  persons  requesting  to  speak  and  asks 
that  oral  statements  be  limited  to  five 
minutes.  The  order  of  persons  wanting 
to  make  a  statement  will  be  assigned  in 
the  order  in  which  requests  are 
received.  Individuals  unable  to  make 
oral  presentations  can  mail  or  fax  their 
written  comments  to  the  NBAC  staff 
office  at  least  five  business  days  prior  to 
the  meeting  for  distribution  to  the 
Commission  and  inclusion  in  the  public 
record.  The  Commission  also  accepts 
general  comments  at  its  website  at 
bioethics.gov.  Persons  needing  special 
assistance,  such  as  sign  language 
interpretation  or  other  special 
accommodations,  should  contact  NBAC 
staff  at  the  address  or  telephone  number 
listed  below  as  soon  as  possible. 

FOR  FURTHER  INFORIMTION  CONTACT:  Ms. 
Patricia  Norris,  National  Bioethics 
Advisory  Commission,  6100  Executive 
Boulevard,  Smte  5B01,  Rockville, 
Maryland  20892-7508,  telephone  301- 
402-4242,  fax  number  301-480-6900. 

Dated:  December  23, 1998. 
Eric  M.  Mealin, 

Executive  Director,  National  Bioethics 

Advisory  Commission. 

[FR  Doc.  98-34630  Filed  12-30-98;  8:45  am) 

aiLUNa  CODE  416»-17-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Ethics  SubcommitlBe  of  the  Advisory 
Commitlee  to  the  Director,  Centers  for 
Disease  Control  and  Prevention: 
Meeti.ng 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
annoimces  the  following  subcommittee 
meeting. 

Name:  Ethics  Subcommittee  of  the 
Advisory  Committee  to  the  Director,  CDC. 

rune  and  date:  9  a.m.-3  p.m.,  January  21, 
1999. 

Place:  Centers  for  Disease  Control  and 
Prevention,  1600  Clifton  Road,  NE,  Building 
16,  Room  5126.  Atlanta.  Georgia  30333. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  25  people. 


Purpose:  This  subcommittee  will 
anticipate,  identify,  and  propose  solutions  to 
strategic  and  broad  ethical  issues  being  CDC 

Matters  to  be  discussed:  Agenda  items  will 
include  updates  from  the  Associate  Director 
for  Science,  Dixie  E.  Snider.  M.D.,  M.P.H.;  a 
discussion  on  ethics  around  mandatory 
vaccination  programs;  and  developing  ethical 
guidelines  for  public  health  practice. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

For  Further  information:  Linda  Kay 
McGowan,  Executive  Secretary,  Advisory 
Committee  to  the  Director,  CDC,  1600  Clifton 
Road,  NE..  M/S  D-24.  Atlanta,  Georgia 
30333.  Telephone  404/639-7080. 

The  Director,  Management  Analysis  and 
Services  OfBce,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  December  23, 1998. 


Carolyn  J.  Rimell. 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

(FR  Doc.  98-34584  Filed  12-30-98;  8:45  am] 
BajJNQ  CODE  41M-1».^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Clinical  Laboratory  Improvement 
Advisory  Committee  (CUAC):  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92^63),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Name:  Clinical  Laboratory  Improvement 
Advisory  Committee  (CLIAC). 

Tune  and  Date:  8  a.m.-4:30  p.m.,  February 
3. 1999. 

Place:  CDC.  Koger  Center.  Williams 
Building,  Conference  Rooms  1802  and  1805, 
2877  Brandywine  Road.  Atlanta,  Georgia 
30341. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  rooms 
accommodate  approximately  85  people. 

Purpose:  This  committee  is  charged  with 
providing  scientific  and  technical  advice  and 
guidance  to  the  Secretary  of  Health  and 
Human  Services,  the  Assistant  Secretary  for 
Health,  and  the  Director,  CDC,  regarding  the 
need  for,  and  the  nature  of.  revisions  to  the 
standards  under  which  clinical  laboratories 
are  regulated;  the  impact  of  proposed 
revisions  to  the  standards;  and  the 
modification  of  the  standards  to 
acconmiodate  technological  advances. 

Matters  to  be  discussed:  The  agenda  will 
include  an  up>date  on  CLIA  implementation; 
HCFA  validation  inspections  of  accredited 
laboratories;  update  on  research  for  CUA 


Cytology  requirements;  and  information  on 
}KFA  inspections  of  cytology  labraatcwies. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

For  further  information  contact:  John  Q 
Ridderhof.  Dr.P.H..  Division  of  Laboratory 
Systems,  Public  Health  Practice  Program 
Office,  CDC,  4770  Buford  Highway,  NE., 
Mailstop  G-25,  Atlanta,  Georgia  30341-3724. 
Telephone  770/488-8076,  FAX  770/488- 
8282. 

The  Director,  Management  Analysis  and 
Services  office  has  been  delegated  the 
authority  to  sign  Federal  Re^ster  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  December  23, 1998. 
Carolyn  J.  Rimell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

(FR  Doc.  98-34586  Filed  12-30-98;  8:45  am] 
HLUNQ  COOE  41«»-ia-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

NatkNWl  Center  for  Environmental 
Health;  Meeting 

The  National  Center  for 
Environmental  Health  (NCEH)  of  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  annoimces  the 
following  meeting: 

Name:  A  Public  Health  Response  to 
Asthma. 

Times  and  Dates:  1  p.m.-8  p.m.,  February 
9. 1999;  8:30  a.m.-5  p.m.,  February  10, 1999; 
8:30  a.m.-12  p.m.,  February  11, 1999. 

Place:  Sheraton  Colony  Square,  188  14th 
Street,  NE  Atlanta,  Georgia  30361. 
Telephone,  404/892-6000. 

Status:  Open  to  the  public,  limited  only  by 
space  available.  The  meeting  space 
accommodates  approximately  200  people. 

Purpose:  The  purpose  of  this  conference  is 
to  provide  a  forum  for  increasing  knowledge 
regarding  asthma  prevention  and  control  and 
an  update  of  current  asthma  surveillance  and 
intervention  activities  in  State  and  local 
health  agencies.  It  will  also  provide  a  forum 
for  interaction  with  colleagues  from  across 
the  country. 

Matters  To  Be  Discussed:  Agenda  items 
include  a  discussion  of  the  epidemiology  and 
cost  of  asthma;  community  interventions; 
legislation;  coalitions;  and  lessons  learned 
from  ongoing  programs.  Concurrent 
workgroups,  round  tables,  and  topic  tables 
will  be  held  to  further  detailed  discussions 
on  asthma  related  topics. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

For  Further  Information  Contact:  Leslie 
Boss,  Ph.D.,  Air  Pollution  and  Respiratory 
Health  Branch,  Division  of  Envirormiental 
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Hazards  and  Health  EfSBCts,  NCEH,  CDC. 
Mailstop  F-39, 4770  Buford  Highway,  ME. 
Atlanta.  Geoigia  30341-3724.  Telephone 
770/488-7320,  e-mail  LPBlOcdc.gov. 

The  Director,  Management  Analysis  and 
Services  office  has  been  delegated  the 
authority  to  sign  Federal  Re^ster  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  December  22, 1998. 
Carolyn  J.  RuaaeU, 

Director,  Management  Analysis  and  Services 
Office,  Centersfor  Disease  Control  and 
Prevention  (CDC). 

(FR  Doc.  98-34585  Filed  12-30-98;  8:45  am] 
BIUJNQ  CODE  4ie3-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Board  of  Scientific  Counselors, 
National  Insdtute  for  Occupational 
Safety  and  Health:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting: 

Name:  Board  of  Scientific  Counselors, 
National  Institute  for  Occupational  Safety 
and  Health  (BSC.  NIOSH). 

Time  and  date:  9  a.m.-4  p.m.,  January  21, 
1999. 

Place:  The  Washington  Court,  525  New 
Jersey  Avenue,  NW,  Washington,  IX]  20001- 
1527. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  50  people. 

Purpose:  The  BSC,  NIOSH  is  charged  with 
providing  advice  to  the  Director,  NIOSH  on 
NIOSH  research  programs. 

Specifically,  the  Board  shall  provide 
guidance  on  the  Institute's  research  activities 
related  to  developing  and  evaluating 
hypotheses,  systematically  documenting 
findings,  and  disseminating  results. 

Matters  to  be  discussed:  Agenda  items 
include  a  report  from  the  Director  of  NIOSH; 
National  Occupational  Research  Agenda 
(NORA)  update;  NORA  Allergic  and  Irritant 
Dermatitis  Team  Report;  Institute  of 
Medicine  (lOM)  Report  and  NIOSH  Child 
Labor  Activities,  Medical  Surveillance 
Report;  Health  Communications  Research 
and  Evaluation  Introduction;  Fatality 
Assessment  and  Control  Evaluation  (FACE) 
Program  Video;  NIOSH  Web  Site  Evaluation; 
Latex  Alert  Evaluation;  Extramural  Program 
Update  (NORA  RFA,  Grant  I^ogram  and  ERC 
(Education  and  Research  Centers) 
Enhancements);  and  future  activities  of  the 
Board. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 


For  Further  Information  Contact:  Dr.  Bryan 
D.  Hardin,  Executive  Secretary,  BSC,  NIOSH, 
Centers  for  Disease  Control  and  Prevention, 
1600  Clifton  Road,  NE,  Atlanta.  GA  30333. 
Telephone  404/639-3773,  tax  404/639-2170, 
e-mail  bdhlOcdc.gov. 

The  Director,  Management  Analysis 
and  Services  Office  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  December  23, 1998. 
Cuolyn  J.  RiMwU, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

(FR  Doc.  98-34583  Filed  12-30-98;  8:45  am) 
BILUNO  CODE  41«>-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  nnancing  Administration 

[Document  IdmUfler  HCFA-R-10  A  HCFA- 
1513] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Health  Care  Financing 
Administration,  HHS. 

In  compUance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  sujnmary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  fimctions; 
(2)  the  accuracy  of  the  estimated 
burden:  (3)  ways  to  enhance  the  quality, 
utiUty,  and  clarity  of  the  information  to 
be  collected:  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
biurden. 

(1)  Type  of  Information  Collection 
Request:  Extension  of  a  current 
approved  collection: 

Title  of  Information  Collection: 
Information  Collection  Requirements 
Contained  in  BDP-718:  Advanced 
Directives  (Medicare  and  Medicaid)  and 
Supporting  Regulations  in  42  CFR 


Sections  417.436.  .801,  430.12,  .20. 
431.107,  434.28,  483.10,  484.10. 
489.102: 

Form  No.:  HCFA-R-10  (OMB«  0938- 
0610); 

Use:  Certain  Medicare  and  Medicaid 
organizations  are  responsible  for 
collecting  and  doctunenting,  in  medical 
records,  whether  or  not  an  individual 
has  executed  an  advanced  directive. 
This  document  indicates  the 
individual's  preference  if  he/she  is 
incapacitated: 

Frequency:  On  occasion; 

Affected  Public:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 
Federal  Government,  and  State,  Local  or 
Tribal  Government; 

Number  of  Respondents:  35,607: 

Total  Annual  Responses:  35,607; 

Total  Annual  Hours:  908,250. 

(2)  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection: 

TiUe  of  Information  Collection: 
Medicare/Medicaid  Disclosure  of 
Ownership  and  Control  Interest 
Statement  and  Supporting  Regulations 
in  42  CFR  Sections  420.200-.206. 
455.100-.106: 

Form  No.:  HCFA-1513  (OMB«  0038- 
0086): 

Use:  The  Medicare/Medicaid 
ENsclostire  of  Ownership  and  Control 
Interest  Statement  must  be  used  by  State 
agencies  and  HCFA  regional  offices  to 
determine  whether  providers  meet  the 
eUgibility  requirements  for  Titles  18  and 
19  (Medicare  and  Medicaid)  and  for 
grants  under  Titles  V  and  XX.  Review  of 
ownership  and  control  is  particularly 
necessary  to  prohibit  ownership  and 
control  for  individuals  excluded  imder 
Federal  baud  statutes.; 

Frequency:  Other  (every  1  to  3  years); 

Affected  Public:  Business  or  other  for- 
profit,  and  Not-for-profit  institutions: 

Number  of  Respondents:  125,000: 

Total  Annual  Responses:  125,000; 

Total  Annual  Hours:  62,500. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  yoiu 
request,  including  your  addreiss,  phone 
niunber,  OMB  number,  and  HCFA 
document  identifier,  to 
Paperwork^c£B.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
Jesiguated  at  the  following  address: 
HCFA,  Office  of  Information  Services, 
Seciuity  and  Standards  Group,  Division 
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of  HCFA  Enterprise  Standards, 
Attention:  Dawn  Willinghan,  Room  N2- 
14-26,  7500  Security  Boulevard. 
Baltimore,  Maryland  21244-1850. 

Dated:  December  21, 1998. 
John  P.  Burke  m. 

HCFA  Reports  Clearance  Officer.  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 

(FR  Doc.  98-34665  Filed  12-30-98;  8:45  am] 
MLUNQ  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[Document  Identifier  HCFA-2786] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AQENCY:  Health  Care  Financing 
Administration.  H.H.S. 

In  comphance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions: 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quaUty, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden.  ^ 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Fire  Safety 
Survey  Report  Forms  and  Supporting 
Regulations  in  42  CFR  416.44,  418.100, 
482.41,  483.70.  483.470;  Form  No.: 
HCFA-2786  A-D.  F.  G,  H,  J.  K.  L,  M.  P 
and  Q  (OMB  #  0938-0242);  Use:  The 
information  from  these  forms  will  be 
used  to  make  Medicare/Medicaid 
certification  decisions.  We  request 
information  in  accordance  with  the  Life 
Safety  Code  of  the  National  Fire 
Protection  Association.  HCFA  then 
surveys  all  facilities  based  upon  prior 
comphance  history;  that  is.  the  "good" 
facilities  will  be  surveyed  less 
frequently.  Either  the  short  or  long  fire 


safety  form  will  be  utihzed  each  time  a 
health  survey  is  performed,  depending 
on  the  circiunstances.;  Frequency: 
Annually;  Affected  Public:  State,  Local, 
or  Tribal  Government;  Number  of 
Respondents:  53;  Total  Annual 
Responses:  30,000;  Total  Annual  Hours: 
25.000. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm.  or  E-mail  yoiur 
request,  including  your  address,  phone 
nimiber.  OMB  nimiber.  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov.  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Services. 
Security  and  Standards  Group,  Division 
of  HCFA  Enterprise  Standards, 
Attention:  Louis  Blank.  Room  N2-14- 
26,  7500  Security  Boulevard,  Baltimore. 
Maryland  21244-1850. 

Dated:  December  15, 1998. 
John  P.  Burke  m. 

HCFA  Reports  Clearance  Officer,  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Group.  Division  of  HCFA 
Enterprise  Standards. 
[FR  Doc.  98-34722  Filed  12-30-98;  8:45  am) 

BILLMQ  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA) 

Notice  of  Meeting 

Pursuant  to  Pubhc  Law  92-463. 
notice  is  hereby  given  of  the  following 
teleconference  meeting  of  the  SAMHSA 
Special  Emphasis  Panel  n  in  December 
1998. 

A  summary  of  the  meeting  and  a 
roster  of  the  members  may  be  obtained 
fi'om:  Ms.  Dee  Herman,  Committee 
Management  Liaison,  SAMHSA  Office 
of  Extramural  Activities  Review,  5600 
Fishers  Lane,  Room  17-69,  Rockville, 
Maryland  20857.  Telephone:  301-443- 
7390. 

Substantive  program  information  may 
be  obtained  bom  the  individual  named 
as  Contact  for  the  meeting  listed  below. 

The  meeting  will  include  the  review, 
discussion  and  evaluation  of  individual 
grant  appUcations.  The  discussion  could 
reveal  personal  information  concerning 


individuals  associated  with  the 
applications.  Accordingly,  this  meeting 
is  concerned  with  matters  exempt  from 
mandatory  disclosure  in  Title  5  U.S.C. 
552b(c)(6)  and  5  U.S.C.  App.2,  §  10(d). 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  D  (SEP  D) 

Meeting  Dates:  ctecember  29, 1998. 12:00 
p.m.-2:00  p.m. 

Place:  Parldawn  Building,  Room  17-89 — 
Telephone  Conference,  5600  Fishers  Lane, 
Rockville,  Maryland  20852. 

Closed:  December  29, 1998, 12:00  p.m.- 
2:00  p.m. 

Panel:  FEMA — Project  New  Hope— Crisis 
Counseling  And  Assistance. 

Contact:  Michael  Koscinski,  Review 
Administrator,  Room  17-89,  Parklawn 
Building,  Telephone:  301-443-6094  and 
FAX:  301-443-3437. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Dated:  December  24, 1998. 
Jen  Lipov, 

Committee  Management  Officer.  Substance 
Abuse  and  Mental  Health  Services 
Administration. 

(FR  Doc.  98-34567  Filed  12-30-98;  8:45  am] 
BILUNO  COOE  4102-afr-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Sut>stance  Abuse  and  Mental  Health 
Services  Administration 

Center  for  SutMtance  Abuse 
Prevention;  Notice  of  Meeting 

Pursuant  to  PubUc  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  Center  for  Substance  Abuse 
Prevention  (CSAP)  National  Advisory 
Council  in  January  1999. 

The  meeting  will  include 
presentations  of  CSAP  programs,  CSAP 
FY99  Budget  and  Year  2000  plaiming, 
reports  on  SAMHSA  Subcommittees  by 
the  CSAP  National  Advisory  Council, 
discussions  of  administrative  matters 
and  announcements,  and  an  overview  of 
FY99  Program  Plans  for  the  Center  for 
Substance  Abuse  Treatment.  If  anyone 
needs  special  accommodations  for 
persons  with  disabilities,  please  notify 
the  contact  Usted  below. 

A  simunary  of  this  meeting  and  roster 
of  conunittee  members  may  be  obtained 
from  Yuth  Nimit,  Ph.D.,  Executive 
Secretary,  Rockwall  II  building.  Suite 
910,  5600  Fishers  Lane,  Rockville, 
Maryland  20857,  Telephone:  (301)  443- 
8455. 

Substantive  program  information  may 
be  obtained  from  the  person  Usted 
above. 
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Committee  Name:  Center  for 
Substance  Abuse  Prevention  National 
Advisory  Coimcil. 

Meeting  Dates:  January  11-12, 1999. 

Place:  Marriott  Pooks  Hill,  5151  Pooks 
Hill  Road,  Bethesda,  Maryland  20841. 

Contact:  Yuth  Nimit,  Ph.D.,  5515 
Security  Lane,  Rockwall  n  Building, 
Suite  901,  Rockville,  Maryland  20852, 
Telephone:  (301)  443-8455. 

Dated:  December  23, 1998. 
Jsrilipov, 

Committee  Management  Officer,  Sut)stance 

Abuse  and  Mental  Health  Services 

Administration. 

[FR  Doc.  98-34568  Filed  12-30-98;  8:45  am] 

HLUNQ  CODE  41t2-aO-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4341-II-42] 

FMiaral  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACIxm:  Notice. 


SUMMARY:  This  Notice  identifies 
unutilized,  imderutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
EFFECTIVE  DATE:  December  31, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  Department  of  Housing 
and  Urban  Development,  Room  7256, 
451  Seventh  Street  SW,  Washington,  DC 
20410;  telephone  (202)  708-1226;  TTY 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565,  (these 
telephone  numbers  are  not  toll-fiee),  or 
call  the  toU-firee  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  hi 
accordance  with  the  December  12, 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration. 
No.  88-2503-OG  (D.D.C.),  HUD 
pubUshes  a  Notice,  on  a  weekly  basis, 
identifying  unutiUzed,  underutiUzed, 
excess  and  siuplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
Mraek. 

Dated:  December  23, 1998. 
Wred  Kanus,  Jr. 

Deputy  Assistant  Secretary  for  Economic 

Development 

(FR  Doc.  98-34517  Filed  12-30-98;  8:45  am] 

HLUNQ  COOE  4210-2MII. 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4280-N-04] 

Real  Estate  Assessment  Center;  Notice 
of  Issuance  of  Advisory  Scores  Under 
the  Public  Housing  Assessment 
System 

agency:  Office  of  the  Director  of  the 
Real  Estate  Assessment  Center,  HUD. 
action:  Notice. 

SUMMARY:  This  notice  advises  public 
housing  agencies,  as  well  as  members  of 
the  pubUc,  that  HUD's  Real  Estate 
Assessment  Center  intends  to  issue 
advisory  scores  to  public  housing 
agencies  under  the  new  PubUc  Housing 
Assessment  System,  established  by  final 
rule  published  on  September  1, 1998. 
The  schedule  for  issuance  of  advisory 
scores  by  the  Real  Estate  Assessment 
Center  accompanies  this  notice. 
FOR  further  information  CONTACT:  For 
further  information  contact  the  Real 
Estate  Assessment  Center,  Attention 
William  Hill,  Department  of  Housing 
and  Urban  Development,  Suite  800, 
1280  Maryland  Ave,  SW,  Washington, 
DC  20024-2135;  telephone  (202)  708- 
4932  (this  is  not  a  toU-free  niunber). 
Persons  with  hearing  or  speech 
impairments  may  access  that  number 
via  TTY  by  calling  the  Federal 
Information  Relay  Service  at  (800)  877- 
8339. 

SUPPLEMENTARY  INFORMATION:  HUD 
developed  the  new  PubUc  Housing 
Assessment  System  (PHAS)  to  replace 
the  existing  Public  Housing 
Management  Assessment  Program 
(PHMAP)  and  provide  for  a  more 
comprehensive  monitoring  system  of 
public  housing  operations,  llie  PHAS 
final  rule  was  published  on  September 
1, 1998,  and  is  codified  at  24  CFR  part 
902.  The  PHAS  uses  four  (4)  indicators 
to  assess  a  PHA's  housing  operations 
and  determine  a  PHA's  performance  in 
deUvering  HUD  programs  and  services. 
These  indicators  are:  (1)  the  physical 
condition  of  the  PHA's  properties;  (2) 
the  financial  condition  of  the  PHA;  (3) 
the  management  operations  of  the  PHA; 
and  (4)  the  resident  services  provided 
by  the  PHA  and  the  residents' 
satisfaction  with  these  services.  On  the 
basis  of  these  four  indicators,  HUD's 
Real  Estate  Assessment  Center  (REAC) 
calculates  a  composite  PHAS  score  for 
each  PHA. 

The  PHAS  composite  score  represents 
a  single  score  or  grade  for  a  PHA's  entire 
operation.  The  PHAS  score  is  derived 
firom  the  scores  calculated  for  each  of 
the  four  indicators.  Each  of  the  four 
indicators  is  assigned  a  maximiun  value 
as  follows: 


(1)  Physical  condition — maximum  30 
points; 

(2)  Financial  condition — maximum  30 
points; 

(3)  Management  operations — 
maximiun  30  points;  and 

(4)  Resident  service  and  satisfaction — 
maximum  10  points. 

The  PHAS  composite  score  will 
detennine  whether  a  PHA  is  performing 
well  or  is  not  performing  well.  Under 
the  PHAS,  a  PHA  that  receives  an 
official  composite  PHAS  score  below  60 
points,  or  achieves  a  score  of  less  than 
60  percent  of  the  points  available  under 
PHAS  hidicators  1, 2,  or  3,  will  be 
designated  as  troubled  and  will  be 
referred  to  HUD's  Office  of  Troubled 
Agency  Recovery  for  oversight  and 
remedial  action. 

hi  the  PHAS  final  rule,  HUD  stated 
that  it  may  issue  advisory  scores  to 
PHAs  before  the  PHAS  becomes  fully 
operational  (see  63  FR  46601).  The 
advisory  score  will  provide  a  PHA  with 
a  reasonable  facsimile  of  the  score  that 
the  PHA  would  receive  if  the  PHAS  was 
fiilly  operational  now.  The  advisory 
score  also  will  provide  a  PHA  with  the 
opportimity  to  evaluate  its  standing  in 
comparison  to  the  present  day  PHMAP 
process  and  to  prepare  for  full 
implementation  of  the  new  PHAS.  The 
PHAS  becomes  effective  for  all  PHAs 
with  fiscal  years  ending  on  and  after 
September  30, 1999. 

The  REAC  intends  to  provide  every 
PHA  with  an  advisory  score  before  the 
PHA  receives  its  official  PHAS  score. 
The  REAC,  however,  will  issue  advisory 
PHAS  scores  only  after  it  has  a  complete 
set  of  data  for  all  foiu  indicators.  With 
respect  to  Indicator  1  (Physical 
Condition),  the  REAC  is  responsible  for 
assessing  the  physical  condition  of  PHA 
properties  and  therefore  receives  this 
indicator  information  firsthand. 
Information  regarding  the  other 
indicators  is  provided  to  the  REAC  by 
the  PHAs  (as  for  example,  the  PHA 
annual  financial  reports).  If  the  PHA    ^ 
fails  to  timely  submit  this  information  to 
the  REAC,  then  issuance  of  the  PHAS 
advisory  score  will  be  delayed  until  the 
REAC  receives  the  necessary 
information.  A  significant  delay  by  the 
PHA  in  submitting  the  necessary 
information  may  result  in  the  REAC 
being  unable  to  issue  any  advisory 
score. 

To  assure  an  accurate  official  PHAS 
score,  the  REAC  will  continue  to 
confirm  and  corroborate  the  results  of 
the  advisory  scores.  Toward  this  end, 
the  REAC  welcomes  feedback  from 
PHAs  as  they  receive  and  review  their 
advisory  scores.  Since  the  advisory 
scores,  however,  are  based  on  data  that 
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is  similar  but  not  identical  to  the  official 
PHAS  data,  there  will  be  variances  that 
cannot  be  removed  from  the 
calculations.  For  example,  the  PHAS 
advisory  score  will  be  based  on 
financial  information  that  was  not 
prepared  in  accordance  with  generally 
accepted  accounting  principles  (GAAP). 
The  official  PHAS  score  will  be  based 
on  financial  information  prepared  in 


accordance  with  GAAP,  as  required  by 
the  new  PHAS. 

During  the  period  in  which  the  REAC 
is  calculating  and  issuing  PHAS 
advisory  scores,  the  REAC  will  solicit 
comments  and  recommendations  from 
PHAs  that  will  assist  HUD  and  the 
REAC  in  identifying  any  necessary 
technical  adjustments  that  may  need  to, 
be  made  to  the  new  PHAS  before  it 


becomes  fully  operational  in  Federal 
fiscal  year  2000.  REAC  plans  to 
distribute  additional  information  and 
details  about  PHAS  advisory  scores  to 
PHAs  within  the  next  several  weeks. 

Dated:  December  24, 1998. 

Barbara  L.  Burkhalter, 

Deputy  Director.  Real  Estate  Assessment 
Center 


Public  Housing  Assessment  System  Advisory  Score  Schedule 


PHA  regular 

submission 

dates  to  field 

office 


Field  office 
regular  proc- 
ess date 


Field  office 

submission 

date  to 

REAC  3 


REAC  advi- 
sory scpre 
date^ 


REAC 
unaudited  offi- 
cial score  date 


REAC  audited 

official  score 

date 


FIRST     QUARTER      (9-30-98     YEAR 

ENDS): 

PHYSICAL '  

FINANCIAL  5  

MANAGEMENT 

RESIDEr^2  

SECOND  QUARTER   (12-31-98  YEAR 

ENDS): 

PHYSICAL '  

FINANCIAL  5  

MANAGEMENT  

RESIDENT  2 

THIRD     QUARTER     (^31-99     YEAR 

ENDS): 

PHYSICAL ' 

FINANCIAL 5  

MANAGEMENT  

RESIDENT2 

FOURTH  QUARTER  (6-30-99  YEAR 

ENDS): 

PHYSICAL '  

FINANCIALS  

MANAGEMENT 

RESIDENT2 


N/A 
11-15-98 
11-30-98 
11-30-98 


N/A 

2-15-99 

3-1-99 

3-1-99 


N/A 
5-15-99 
5-31-99 
5-31-99 


N/A 
8-14-99 
8-29-99 
8-29-99 


N/A 
1/31/99 
1/31/99 
1/31/99 


N/A 
4-30-99 
4-30-99 
4-30-99 


N/A 
7-31-99 
7-31-99 
7-31-99 


N/A 
10-31-99 
10-31-99 
10-31-99 


N/A 

11/30/98 

12/7/98 

12/7/98 


N/A 
2-28-99 
3-15-99 
3-15-99 


N/A 
5-30-99 
6-14-99 
6-14-99 


N/A 
8-30-99 
9-13-99 
9-13-99 


12/31/98 
12/31/98 
12/31/98 
12/31/98 


3-31-59 
3-31-99 
3-31-99 
3-31-99 


6-30-99 
6-30-99 
6-30-99 
6-30-99 


3-30-99 
9-30-99 
9-30-99 
9-30-99 


12/31/99 
12/31/99 
12/31/99 
12/31/99 


3-31-2000 
3-31-2000 
3-31-2000 
3-31-2000 


6-30-2000 
6-30-2000 
6-30-2000 
6-30-2000 


9-30-2000 
9-30-2000 
9-30-2000 
9-30-2000 


7/31/2000 
7/31/2000 
7/31/2000 
7/31/2000 


10-31-2000 
10-31-2000 
10-31-2000 
10-31-2000 


1-31-2001 
1-31-2001 
1-31-2001 
1-31-2001 


4-31-2001 
4-31-2001 
4-31-2001 
4-31-2001 


Notes: 

'  Physical  inspections  are  performed  by  the  REAC;  no  PHA  or  field  office  submissions  are  required.  Weather  conditions  in  the  second  quarter 
could  delay  inspections. 

2  Resident  satisfaction  advisory  scores  are  based  on  the  resident  indicator  in  PHMAP.  Official  scores  will  be  based  on  resident  surveys. 

3  Reld  office  processing  dates  have  been  accelerated  in  order  to  meet  the  requirement  to  produce  advisory  score  due  dates. 

*  REAC  will  produce  advisory  scores  by  these  due  dates  to  the  extent  data  is  received  from  the  PHAs  and  fonwarded  to  the  REAC  by  the  due 
dates  in  note  3  above.  To  the  extent  data  is  received  after  the  due  date,  REAC  will  produce  advisory  scores  periodically  thereafter  (generally  in 
two  week  increments  after  the  original  advisory  score  due  dates). 

5  Financial  advisory  scores  will  be  based  on  the  cun^ent  HUD  accounting  standards;  whereas  the  official  scores  will  be  based  on  GAAP  ac- 
counting standards  because  PHAs  do  not  report  GAAP  based  information  to  HUD  until  9-30-99  fiscal  year  ends.  Financial  advisory  scores  will 
be  based  on  the  low  rent  program  only;  whereas  the  official  scores  will  be  based  on  a  PHA  entity-wide  financial  assessment  because  PH/^  do 
not  submit  entity-wide  financial  reports  to  HUD.  Financial  advisory  scores  will  be  based  on  unaudited  data  because  audits  are  not  due  until  13 
months  (9  months  beginning  with  June  30,  1999  year-end)  after  year  end. 


(PR  Doc.  98-34667  Filed  12-30-98;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  and  Threatened  Wildlife 
and  Plants:  Notice  of  Availability  and 
Opening  of  Comment  Period  for  an 
";nvironmental  Assessment/Habitat 
nservation  Plan  and  Receipt  of  an 
plication  for  an  Incidental  Take 
it  for  the  Delmarva  Fox  Squirrel  in 
iation  with  Home  Port  on 
Inchester  Creek  Development 
roject,  Queen  Anne's  County, 
Maryland 

agency:  Fish  and  Wildlife  Service, 
[nterior. 

MmON:  Notice  of  availability  and 
receipt  of  application. 


SUMMARY:  This  notice  advises  the  public 
hat  Waterman  Realty  Company, 
Winchester  Creek  Limited  Partnership 
las  applied  to  the  U.S.  Fish  and 
Wildlife  Service  for  an  incidental  take 
wrmit  pursuant  to  section  10(a)(1)(B)  of 
he  Endangered  Species  Act  of  1973,  as 
unended.  The  application  has  been 
assigned  permit  number  TE006310-0. 
rhe  proposed  permit  would  authorize 
iie  incidental  take  of  a  Federally 
endangered  species,  the  Delmarva  fox 
Miuirrel  [Sciurus  niger  cinereus]  known 
o  occur  on  property  owned  by  the 
\pplicant  in  Grasonville,  Queen  Anne's 
!k>unty,  Maryland.  The  proposed  taking 
s  incidental  to  the  planned  housing  and 
"oad  construction  and  subsequent 
)ccupancy  activities  of  Home  Port  on 
Vinchester  Creek  Housing  Development 
m  approximately  56  acres  owned  by 
VCLP.  The  permit  would  be  in  effect  for 
)0  years. 

The  Service  announces  the  receipt  of 
he  WCLP  FTP  appUcation  and  the 
i  ivailability  of  the  proposed  Home  Port 
>n  Winchester  Creek  Housing 
)evelopment  Habitat  Conservation  Plan 
I  Lnd  draft  Implementing  Agreement 
vhich  accompanies  the  ITP  application, 
or  public  comment.  In  addition,  the 
Service  also  annoimces  the  availability 
>f  a  draft  Environmental  Assessment  for 
he  proposed  issuance  of  the  incidental 
1  ake  application  and  signing  of  the 
I  igreement.  This  notice  is  provided 
)ursuant  to  section  10(c)  of  the  Act  and 
:  ilational  Environmental  Policy  Act  of 
969  regulations  (40  CFR  1506.6). 
The  Service  will  evaluate  the 
( ipplication,  associated  documents,  and 
( omments  submitted  thereon  to 
( letermine  wheLher  the  application 
1  neets  the  requirements  of  NEPA 
egulations  and  section  10(a)  of  the  Act. 
f  it  is.determined  that  the  requirements 
ire  met,  a  permit  will  be  issued  for  the 
nddental  take  of  the  DFS.  The  final 


NEPA  and  permit  determinations  will 
not  be  completed  until  after  the  end  of 
the  comment  period  and  will  fully 
consider  all  public  comments  received 
during  the  comment  period. 

The  Service  specifically  requests 
comments  on  the  appropriateness  of  the 
"No  Surprises"  assurance  contained  in 
this  application,  should  the  Service 
determine  that  an  ITP  will  be  granted 
and  based  upon  the  submitted  HCP. 
Although  not  explicitly  stated  in  the 
HCP,  the  Service  has,  since  August 
1994,  announced  its  intention  to  honor 
a  "No  Siuprises"  Policy  for  applicants 
seeking  ITPs.  Copies  of  the  Service's 
"No  Siuprises"  policy  may  be  obtained 
by  making  a  written  request  to  the 
Regional  Office  (see  ADDRESSES).  In  the 
event  of  imforeseen  or  extraordinary 
circiunstances  affecting  the  DFS.  WCLP 
will  not  be  required  to  provide 
additional  mitigation  measures.  If  the 
Service  makes  a  finding  of  extraordinary 
circumstances,  which  warrants 
requiring  additional  mitigation  or 
compensation,  the  primary 
responsibility  rests  wi^  the  Federal 
government.  The  Service  is  soliciting 
public  comments  and  review  of  the 
appUcabiUty  of  the  "No  Siuprises" 
PoUcy  to  this  application  and  HCP.  All 
comments  received,  including  names 
and  addresses,  will  become  part  of  the 
official  administrative  record  and  may 
be  made  available  to  the  public. 

DATES:  Written  comments  on  the  permit 
appUcation,  HCP,  lA  and  EA  should  be 
sent  to  the  Chesapeake  Bay  Field  Office 
(see  ADDRESSES)  and  should  be  received 
on  or  before  February  1, 1999. 

ADDRESSES:  Persons  wishing  to  review 
the  permit  appUcation,  HCP,  EA,  and  lA 
may  obtain  a  copy  by  writing  the 
Service's  Chesapeake  Bay  Field  Office, 
177  Admiral  Cochrane  Drive, 
Annapolis,  MD  21401.  Requests  for  the 
documentation  must  be  in  writing  to  be 
processed.  Written  data  or  comments 
concerning  the  permit  application,  EA, 
HCP,  and/or  lA  should  also  be 
addressed  to  the  Field  Supervisor,  U.S. 
Fish  and  Wildlife  Service,  Chesapeake 
Bay  Field  Office,  Annapolis,  Maryland. 
Please  refer  to  permit  JTE0063 10-0 
when  submitting  comments.  Documents 
will  be  available  for  public  inspection 
by  written  request,  by  appointment 
only,  during  normal  business  hours 
(8:00  to  4:30).  Requests  for  the 
documentation  of  the  "No  Surprises" 
policy  should  be  addressed  to  the  U.S. 
Fish  and  Wildlife  Service,  Region  5,  300 
Westgate  Center  Drive,  Hadley, 
Massachusetts,  01035-9589.  ATTN: 
Endangered  Species  Program. 
FOR  FURTHER  INFORMATION  CONTACT: 


Mr.  John  Wolflin  or  Ms.  Keren 
Giovengo,  Chesapeake  Bay  Field  Office 
(see  Addresses  above),  410-573-/4574/ 
4538. 

SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  and  Federal  regulation 
prohibits  the  "taking"  of  a  species  Usted 
as  endangered  or  threatened.  Under  the 
Act,  the  term  "take"  means  to  harass, 
harm,  pursue,  hunt,  shoot,  wound,  kill, 
trap,  capture,  or  collect  listed  wildlife, 
or  to  attempt  to  engage  in  any  such 
conduct.  The  Service  may,  under 
limited  circumstances,  issue  permits  to 
"incidentally  take"  Usted  species,  if 
such  taking  is  incidental  to,  and  not  the 
purpose  of,  otherwise  lawful  activities. 
Regulations  governing  permits  for 
endangered  species  are  promulgated  in 
50  CFR  17.22. 

Background 

The  DFS  is  a  southeastern  subspecies 
of  Sciurus  niger,  a  species  found 
naturally  throughout  the  eastern  United 
States.  Historically,  DFS  were 
distributed  throughout  the  Delmarva 
peninsula  and  into  southeastern 
Pennsylvania  and  southern  New  Jersey, 
but  these  squirrels  now  persist  naturally 
in  only  four  Maryland  counties:  Queen 
Arme's,  Talbot,  Dorchester,  and  Kent 
(historic  transplant).  Although 
quantitative  population  data  are  scant, 
DFS  may  be  locally  abundant  in  mature 
pine  and  mixed  hardwood  forest  in 
these  counties:  however,  this  species  is 
typically  observed  in  low  densities,  and 
populations  may  be  adversely  afiected 
by  reductions  in  numbers  of  only  a  few 
individuals. 

In  addition  to  remnant  natural 
populations.  DFS  translations  have 
figured  prominently  in  the  recovery 
program,  and  DFS  have  been 
reintroduced  to  17  sites  within  their 
historical  range.  Although  it  appears 
that  squirrel  colonies  have  been 
successfully  established  at  11  of  these 
sites,  more  assessment  and  investigation 
is  needed  to  verify  their  status. 

Owing  to  he  disappearance  of  the  DFS 
from  90%  of  its  former  range,  the  DFS 
was  listed  as  Federally  endangered  on 
March  11, 1967  (32  FR  4001).  Although 
exact  causes  are  unknown,  the  dramatic 
decline  is  attributed  to  habitat 
destruction  primarily  through  forest 
management  practices  and  urbanization 
(residential  and  commercial 
development)  throughout  its  range. 
Historically,  overhunting  of  DFS  may 
have  been  an  additional  cause. 

Two  DFS  sightings  has  .been 
documented  on  the  Home  Port  on 
Winchester  Creek  Housing  Development 


72322 


Federal  Register /Vol.  63,  No.  251 /Thursday.  December  31,  1998 /Notices 


site.  In  addition,  DFS  sightings  have 
been  documented  directly  adjacent  to 
the  site  on  adjacent  property.  Additional 
documented  occurrences  of  DFS  in  the 
neaiby  area  are  approximately  1-3  miles 
away  on  private  land  within 
Granson^dlle  and  adjacent  Queenstown, 
Ma^land. 

The  WCLP  has  applied  to  the  Service 
for  an  incidental  take  permit  pursuant  to 
Section  10(a)  of  the  Act.  The  AppUcant 
proposes  to  implement  an  HCF  for  the 
DPS  that  will  allow  the  home  and  road 
construction  and  subsequent  occupancy 
activities  in  DFS  habitat.  The 
Applicant's  proposed  development  may 
result  in  take,  as  defined  in  the  Act  and 
its  implementing  regulations,  of  hsted 
species.  Authorized  take  would  only 
affect  DFS:  take  of  other  federally-listed 
species  is  specifically  excluded  from  the 
proposed  action.  This  permit  would 
authorize  the  incidental  take  of  DFS  at 
Home  Port  on  Winchester  Creek 
Housing  Development  trough  otherwise 
lawful  activities,  specifically  the 
planned  home  and  road  construction 
and  subsequent  occupancy  activities, 
occurring  in  DFS  habitat.  The  HCP  and 
permit  would  be  in  effect  for  50  years 
upon  issuance.  Included  in  the 
application  is  an  HCP  detailing  the 
activities  that  would  result  in  incidental 
take  and  describing  measures  that 
mitigate,  minimize  and  monitor  the 
amount  of  take.  The  appUcation  also 
includes  an  IA*Bnd  EA.  Homeowners 
that  undertake  such  actions  will  be 
included  imder  the  WCLP's  proposed 
permit  that  will  authorize  the  incidental 
take. 

The  Apphcant  proposes  the 
construction  and  subsequent  occupancy 
of  Home  Port  on  Winchester  Creek 
Housing  Development  in  Grasonville, 
Maryland,  for  economic  proposes.  The 
design  of  the  development  project 
consists  of  16  residential  homes  on 
approximately  56  acres  of  mixed 
forested/agricultural  habitat. 
Approximately  25  acres  of  the  site  is 
forested,  with  approximately  27  acres  of 
the  site  in  agricultural  habitat.  The 
project  site  is  bordered  on  the  shoreline 
by  a  forested  buffer  with  the  majority  of 
acreage  in  the  interior  of  the  property 
consisting  of  agricultural  fields.  A  large 
stand  of  mature  forest  lies  in  the 
southern  comer  of  the  property  and 
iocludes  both  upland  and  nontidal 
wetlands. 

The  anticipated  incidental  take  will 
be  limited  to  the  permanent  loss  of 
habitat  on  0.50  acres,  and  the  degraded/ 
disturbed  habitat  on  9.6  acres,  with 
species  present,  being  harmed  or 
harassed.  In  addition,  anticipated 
incidental  take  will  be  limited  to  harm 
of  up  to  15  DFS  within  the  50-year  FTP 


period,  that  may  be  associated  with 
vehicular  strikes  associated  with  any 
construction  and  subsequent  residential 
occupancy  activities  within  the  subject 
property. 

The  WCLP  has  agreed  to  implement 
the  following  measures  to  minimize, 
mitigate  and  monitor  impacts  that  may 
result  from  incidental  take  of  the  DFS: 
(a)  implement  an  education  and  pubfic 
awareness  program  for  construction 
workers,  contractors,  and  homeowners: 
(2)  implement  a  maximum  speed  limit 
of  15  mph  for  vehicles  and  equipment 
(includes  construction  workers, 
contractors,  and  homeowners:  (3) 
request  the  installation  of  DFS  road 
sings,  three-way  stop  signs,  and  two- 
way  stop  signs  in  order  to  minimize 
potential  vehicles  strikes  of  DFS:  (4) 
maintain  specified  areas  adjacent  to 
road  sides/edges  and  forest  edges  as  an 
open  area  for  purpose  of  providing 
visibility  and  deterrence  to  DFS 
movement  to  minimize  vehicle  strike: 
(5)  record  Deeds  of  Open  Space  and 
Environmental  Easements,  a  Declaration 
of  Covenants.  Conditions  and 
Restrictions,  lA  and  the  Record  Plat  in 
the  land  records  of  Queen  Anne's 
County  that  estabUshes  specific  limits  of 
distiirbances  and  sets  buffers  for 
forested  habitat  for  each  lot  to  protect 
DFS  from  human  disturbances:  (6) 
implement,  enforce,  and  obey 
regulations  pertaining  to  restraint  and 
control  of  domestic  pets  to  minimize 
harassment  or  mortaUty  of  DFS:  (7)  have 
a  contact  representative  on  site  during 
construction  activities  and  an  additional 
contact  representative  with  the 
Homeowner's  Association.  In  addition 
fencing  (temporary  during  construction 
activities,  permanent  for  home 
occupancy  activities)  will  be  erected  in 
order  to  estabUsh  specific  limits  of 
disturbance  and  buffers:  (8)  report  dead 
and/or  injured  DFS  to  USFWS:  (9)  if 
necessary,  relocate  any  DFS  foimd  in 
construction  area:  (10)  prohibit  trash 
diunping  except  into  containers, 
igniting  open-air  fires,  discharge  of 
firearms  on  site  during  construction, 
and  unleashed  pets  on  site  during 
construction  activities:  (11)  prohibit 
unleashed  domestic  pets  outside  of 
residences  or  fences:  and  (12  prohibit 
small  game  himting  (excluding 
waterfowl).  In  addition,  WCLP  proposes 
to  fund  the  maintenance  and  restoration 
or  enhancement  of  approximately  5 
acres  of  suitable  DFS  habitat  in  the  HCP 
area,  contribute  to  a  trust  fund  and  other 
long-term  mechanism  to  ensure 
successful  implementation  of 
restoration  activities,  and  to  place  under 
conservation  restrictions  approximately 


31  areas  of  off-site  habitat  as  identified 
in  the  HCP. 

The  EA  considers  the  environmental 
consequences  of  three  alternatives, 
including  the  proposed  action,  a  no- 
action  alternative,  and  a  no-take 
determination  alternative.  The  proposed 
action  alternative  is  the  issuance  of  a 
permit  under  Section  10(a)  of  the  Act 
that  would  authorize  incidental  take  of 
the  DFS  that  may  occur  in  the  habitats 
of  Home  on  Winchester  Creek 
Development,  and  implementation  of 
the  HCP  and  lA  as  submitted  by  the 
Applicant.  The  proposed  action  would 
require  the  Applicant  to  implement 
their  HCP.  The  HCP  provides  mitigation 
measures  for  the  proposed  incidental 
taking  including  habitat  enhancement, 
permanent  protection  of  an  off-site 
parcel,  and  contribution  to  a  trust  fimd. 
The  HCP  provides  a  funding  mechanism 
for  these  mitigation  measures.  Under  the 
no-action  alternative,  the  Applicant 
would  not  develop  the  proposed 
development  site  in  Queen  Anne's 
County  and  thus  avoid  the  take  of  DFS. 
No  ITP  would  be  deemed  necessary  or 
issued.  The  no-take  determination 
alternative  would  entail  impacts  as 
those  described  for  the  proposed  action, 
however,  "taking"  of  DFS  would  occur 
without  minimization  or  mitigation  of 
take.  Thus,  the  number  of  DFS  taken 
would  be  unrestricted  and  eventual 
reduction  in  the  local  population  would 
be  likely. 

The  Service  provides  this  notice 
pursuant  to  section  10(c)  of  the  Act.  The 
Service  will  evaluate  whether  the 
issuance  of  a  section  10(a)(1)(B)  ITP 
compUes  with  section  7  of  the  Act  by 
conducting  an  intra-Service  section  7 
consultation.  The  results  of  the 
biological  opinion,  in  combination  with 
the  evaluation  of  the  permit  appUcation. 
the  NCP,  EA,  LA  and  comments 
submitted  thereon,  will  be  used  in  the 
final  analysis  to  determine  whether  the 
application  meets  the  requirements  of 
section  10(a)  of  the  Act.  If  the 
requirements  are  met,  the  Service  will 
issue  a  permit  to  the  WCLP  for  the 
incidental  take  of  DFS  diiring  the 
proposed  construction  and  subsequent 
occupancy  of  Home  Port  on  Winchester 
Creek  Housing  Development.  We  will 
make  the  final  permit  decision  no 
sooner  than  30  days  from  the  date  of 
this  notice. 

Dated:  December  28, 1998. 
Ronald  E.  Lambertson, 

Regional  Director,  Region  5. 

|FR  Doc.  98-34673  Filed  12-30-98;  8:45  am] 
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EPARTMENT  OF  THE  INTERIOR 

ureau  of  Land  Management 
)R-050-1 220-00;  GP9-O063] 

tice  of  Planning  Update  for  the  John 
River  Management  Plan  and 
l^otentlal  Related  Amendments  to  the 
IWo  Rivers  and  John  Day  Resource 
^nagement  Plans 

agency:  Prineville  District,  Central 
Oregon  Resource'Area. 

Em:  Notice  of  Present  Status 
ding  development  of  a  Revised 
Environmental  Impact  Statement 
B  ad  Management  Plan  for  the  Wild  and 
£  cenic  John  Day  River  and  related 
lesource  Management  Plans. 


MMARY:  The  Bureau  of  Land 
Management  (BLM)  in  the  State  of 
Ipregon,  Prineville  District,  Central 
bregon  Resource  Area,  is  revising  the 
Draft  Environmental  Impact  Statement 
and  Management  Plan  for  the  Wild  and 
Scenic  John  Day  River  Plan  which  will 
further  amend  sections  of  the  Two 
Rivers  and  John  Day  Resoiirce 
Management  Plan.  Reference  may  be 
made  to  the  original  Notice  of  Intent, 

ederal  Register,  Vol.  56,  No.  234. 
imber  5, 1991.  page  63742. 

The  original  Plan  completion 
ledule  is  revised  as  a  result  of  a 

tigated  settlement  concerning  a  suit 

;ainst  the  BLM. 

BATES:  The  previously  annoimced 
ublic  scoping  period  was  concluded  on 
!  ictober  30, 1997.  The  revised  draft  river 
lanagement  plan  and  environmental 
npact  statement  (EIS)  was  previously 
i  ^eduled  for  a  90  day  public  review 
eriod  in  the  early  summer  of  1998; 
owever,  this  date  has  been  changed  to 
/  ipril  of  1999.  The  proposed  river  plan, 
related  RMP  amendments,  and  final  EIS 
are  now  expected  to  be  available  for 
pubUc  review  during  November  of  1999. 
Any  additional  opportimities  for  pubUc 
review  and  comment  will  be  announced 
^iirough  the  Federal  Register,  direct 
Riailings  to  known  interested  parties, 
laind  announcements  in  Prineville's 
newspaper,  the  Central  Oregonian,  John 
Day's  newspaper,  the  Blue  Mountain 
^gle,  and  Condon's  newspaper,  the 
Condon  Times. 

FOR  FURTHER  INFORMATION  OR  RELATED 
DOCUMENTS  CONTACT:  Dan  Wood,  Project 
Manager,  Prineville  District  BLM,  PO 
Box  550,  Prineville,  Oregon  97754 
rjrelephone  541-416-6751,  FAX  541- 
416-6798).  Anyone  interested  in 
participating  during  the  public  review 
process  of  this  plaiming  effort  may 
request  to  be  added  to  the  mailing  list. 
[  idividuals  should  specify  if  they  wish 


to  have  their  names  and  addresses 
withheld  from  public  access  under  the 
privacy  provisions  of  the  Freedom  of 
Information  Act.  Copies  of  the  two 
existing  approved  plans  (as  amended) 
are  available,  upon  request  at  this 
location. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Land  Management  is 
developing  a  Revised  Draft  Management 
Plan  and  Environmental  Impact 
Statement  (EIS)  for  public  lands  along 
the  John  Day  River  system  in  Oregon. 
The  John  Day  River  watershed 
encompasses  all  or  portions  of  eleven 
coimties,  six  of  which  would  be  directly 
affected  by  the  proposed  plan.  The 
development  of  the  Plan  is 
accomplished  through  a  partnership 
consisting  of  the  BLM,  the  State  of 
Oregon,  "Hie  Confederated  Tribes  of  the 
Warm  Springs  and  the  John  Day  River 
Coalition  of  Counties  which  consist  of 
GilUam,  Grant,  Jefferson,  Sheiinan, 
Wasco  and  Wheeler  Counties.  Progress 
of  the  Plan  is  reviewed  monthly  by  a 
Resource  Advisory  Coimcil  (RAC)  Sub- 
Group,  created  expressly  for  this 
purpose,  which  comments  back  to  the 
BLM  and  Partners  developing  the  Plan. 

The  planning  and  analysis  process 
will  comply  with  the  procedural 
requirements  of  the  National 
Environmental  PoUcy  Act,  the  Wild  and 
Scenic  River  Act  (as  amended)  and  the 
Federal  Land  Policy  and  Management 
Act.  The  resulting  decisions  are 
expected  to  satisfy  the  requirements  of 
the  1989  Omnibus  Oregon  Wild  and 
Scenic  Rivers  Act,  amend  relevant 
portions  of  the  Two  Rivers  and  John  Day 
Resource  Management  Plans  (both 
within  and  outside  the  river  corridors) 
and  address  relevant  issues  from 
ongoing  Utigation  concerning  the  John 
Day  River  Plah.  The  federally 
designated  Wild  and  Scenic  segments  of 
the  John  Day  River  managed  by  the 
Bureau  include  147  miles  of  the  John 
Day  River  mainstem  from  Service  Creek 
to  Tumwater  Falls  and  47  miles  of  the 
South  Fork  of  the  John  Day  River  from 
the  Malheur  National  Forest  boundary 
to  Smokey  Creek.  The  54  mile  federally 
designated  Wild  and  Scenic  segment  of 
the  North  Fork  of  the  John  Day  River  is 
managed  by  the  Umatilla  National 
Forest  under  a  previously  prepared  and 
approved  plan. 

The  revised  draft  plan  and  EIS  will 
analyze  public  lands  managed  by  the 
Bureau  along  the  John  Day  River 
segments  wbdch  are  federally  designated 
as  Wild  and  Scenic  and  segments  which 
are  not  so  designated,  some  of  which 
may  be  potentially  suitable  for 
designation  as  additional  components  of 
the  National  Wild  and  Scenic  River 


System.  Special  emphasis  will  be  given 
to  management  strategies  that  protect 
and  enhance  the  outstandingly 
remarkable  values  for  which  the  Bureau 
managed  segments  were  designated. 
These  outstandingly  remarkable  values 
are  scenic,  recreational,  geologic,  fish, 
wildlife,  historic  and  cultural.  Other 
values  identified  as  significant  are 
botanical,  ecological,  paleontological,, 
and  archeological  resources.  Planning 
and  analysis  issues  will  include 
management,  protection  and 
enhancement  of  the  identified  river 
related  values,  plus  any  related  Bureau 
authorized  activities  or  resource  uses 
such  as,  but  not  limited  to,  Uvestock 
grazing,  irrigated  agriculture,  road  and 
faciUty  construction  and  maintenance, 
noxious  weed  control,  streambank 
stability  and  stabilization,  acquisition 
and  management  of  additional  lands 
within  the  river  corridor  and  attainment 
of  State  of  Oregon  approved  water 
quaUty  standards. 

Preliminary  hiture  management 
strategies  (altemativesO  to  be  addressed 
are  (1)  Baseline/  Current  Use, 
Development  and  Management  (No 
Action),  (2)  Maximum  &ihancement  of 
Natural  Values  With  Minimal 
Development,  (3)  Required  Protection 
and  System  Restoration  and  Moderate 
Use  and  Development,  (4)  Increased  Use 
and  Development  to  Enhance  Local 
Economic  Activity  and  Developed 
recreation  Consistent  with  River 
Resource  Protection  and  (5)  A  Preferred 
Alternative  (to  be  developed  from 
elements  of  the  other  alternatives  with 
public  input).  Any  decisions  which  are 
inconsistent  with  the  current  Two 
Rivers  or  John  Day  RMPs  would  result 
in  amendments  to  the  applicable  plans 
as  a  result  of  the  Oregon  State  Director 
approval  of  the  Record  of  Decision.  A 
team  of  interdisciplinary  specialists, 
whose  backgroimds  are  in  the  resources 
to  be  affected,  will  be  involved  in  the 
review  and  development  of  the 
description  of  the  affected  environment, 
development  of  alternatives  and  impact 
analysis.  Disciplines  to  be  represented 
on  the  team  preparing  the  plan 
amendment  and  EIS  include,  but  are  not 
limited  to:  archeology,  anthropology, 
economics,  lands  and  minerals, 
recreation,  forestry,  fisheries,  hydrology, 
botanical,  soils  wildlife,  geology  and 
hazardous  materials. 

The  Prineville  District's  Two  Rivers 
(1986)  and  John  Day  (1985, 1995) 
Resource  Management  Plans  (RMPs) 
currently  provide  general  management 
for  the  river  corridors  and  known  river 
related  values  as  well  as  overall  land 
resoiuce  use  allocations  and  resource 
protection  or  enhancement.  Although  it 
is  anticipated  that  the  final  decisions  for 
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river  management  considered  through 
this  analysis  could  be  in  full 
conformance  with  the  appUcable  RMPs, 
it  is  possible  that  portions  of  some 
actions  imder  some  alternatives  may  not 
be  in  full  conformance  with  the 
approved  RMPs,  as  required  by  43  Code 
of  Federal  Regulations  (CFR).  Sub-part 
1610.5-3,  "Conformity  and 
Implementation".  The  environmental 
analysis  and  pubUc  and  interagency 
review  process  anticipated  for  this 
analysis  are  expected  to  fully  comply 
with  the  Bureaus  regulations  for  land 
use  plaiming,  including  land  use  plan 
amendments,  pubUc  involvement  and 
coordination  with  other  Federal 
agencies.  State  and  local  governments 
and  Indian  tribes,  (43  CFR  1610.2, 
1610.3  and  1610.5-5).  This  will  allow 
the  analysis  to  consider  river  corridor 
and  value  strategies  which  are 
inconsistent  with  the  current  direction 
or  substantially  affect  other  resource 
uses  and  allocations  in  one  or  more  of 
the  subject  approved  RMPs.  Any 
approved  decisions  which  amend  the 
appUcable  plans  will  be  incorporated 
into  the  plans  and  become  part  of  the 
permanent  planning  record.  Any 
refinements  or  clarifications  of 
management  direction,  priority  of  river 
resource  allocations  and  use  of  final 
river  corridor  boundaries  will  be 
incorporated  into  the  applicable  plans 
and  docimiented  through  published 
plan  maintenance  reports,  as  provided 
imder  43  CFR  1610.5-4.  Copies  of  the 
two  existing  approved  plans  (as 
amended)  will  be  available  in  the  same 
locations  as  the  other  elements  of  the 
supporting  record,  as  noted  elsewhere 
in  this  notice. 

The  decisions  made  through  this 
analysis  are  expected  to  be  implemented 
in  a  series  of  actions  over  a  period  of 
several  years.  Although  the  intent  is  to 
implement  the  final  river  plan  within 
approximately  two  years  of  the  approval 
of  the  decision(s),  some  residual  actions 
or  independent  resource  use  actions 
which  are  in  conformance  with  the 
analysis  and  decisions  and  associated 
approved  RMPs  may  occiu'  over  a  period 
of  ten  or  more  years.  In  effect,  this 
analysis  will  serve  both  to  faciUtate  the 
immediate  need  for  a  comprehensive 
river  plan  and  some  immediate  changes 
in  resource  use  or  resource  allocations 
or  vegetation  remediation  or 
recreational  facility  projects  and  it  will 
also  provide  for  futiue  long-term  actions 
that  fall  under  the  programmatic  nature 
of  this  analysis  dealing  with  "desired 
future  conditions".  Future  site 
developments,  land  use  allocation 
changes  and  projects  would  be  subject 
to  appropriate  environmental  analyses. 


public  and  interagency  reviews  and  will 
be  reported  in  the  applicable  District 
periodic  planning  update  reports  which 
are  distributed  to  known  interested 
parties. 

Dated:  December  18, 1998. 
James  L.  Hancock, 
District  Manager. 

[PR  Doc.  9»-34711  Filed  12-30-98;  8:45  am] 
WLUNG  CODE  4310-33-M 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AZ-020-09-1430-01;  AZA-29339] 

Notice  of  Realty  Action:  Modified 
Competitive  Sale  of  Public  Lands  in 
Maricopa  County,  Arizona 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Realty  Action, 
Modified  Competitive  Sale. 

SUMMARY:  The  following  public  lands  in 
Maricopa  County,  Arizona  have  been 
found  suitable  for  a  modified 
competitive  sale  imder  Section  203  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976  (90  Stat.  2750; 
43  U.S.C.  1713)  at  not  less  than  the 
estimated  fair  market  value  of  $36,400. 
The  land  will  not  be  offered  for  sale  for 
at  least  60  days  after  the  date  of  this 
notice. 

Gila  and  Salt  River  Nferidian,  Arizona 

T.  6  N.,  R.  4  W., 
Sec.  14,  lot  1. 
Consisting  of  16.52  acres. 

The  land  described  above  is  hereby 
segregated  from  appropriation  imder  the 
pubUc  land  laws  including  the  mining 
laws,  pending  disposition  of  this  action 
270  days  from  the  date  of  pubUcation  of 
this  notice,  whichever  occurs  first. 

This  land  will  be  offered  by  sealed  bid 
only  to  the  adjacent  private  landowners 
due  to  the  lack  of  legal  access.  All  bids 
must  be  submitted  to  the  Phoenix  Field 
Office^,  U.S.  Bureau  of  Land 
Management,  2015  West  Deer  Valley 
Road,  Phoenix,  Arizona  85027,  by  no 
later  than  4:00  p.m.  MST.  March  1, 
1999.  Sealed  bid  forms  and  envelopes 
will  be  provided  to  all  prospective 
bidders  prior  to  the  sale.  Bids  must  be 
for  not  less  than  the  appraised  value 
specified  above.  Each  bid  shall  be 
accompanied  by  a  certified  check,  postal 
money  order,  bank  draft,  or  cashier's 
check  made  payable  to  the  USDI, 
Bureau  of  Land  Management,  for  not 
less  than  10  percent  of  the  amount  bid. 

A  successhil  bid  for  a  parcel  will 
qualify  the  prospective  purchaser  to 


make  appUcation  for  conveyance  of 
those  mineral  interests  offered  under  the 
authority  of  section  209(b)  of  the 
Federal  Land  PoUcy  and  Management 
Act  of  1976  (90  Stat.  2757;  43  U.S.C. 
1719).  A  nonrefundable  fee  of  $50  will 
be  required  from  the  prospective 
purchaser  for  purchase  of  the  mineral 
interests.  Those  mineral  interests  to  be 
conveyed  simultaneously  mth  the  sale 
of  the  land  have  been  determined  to 
have  no  known  mineral  value. 

Federal  law  requires  that  bidders 
must  be  U.S.  citizens  and  18  years  of  age 
or  older.  Proof  of  citizenship  shall 
accompany  the  bid.  If  two  or  more  vaUd 
bids  of  the  same  amount  are  received, 
the  determination  of  which  is  to  be 
considered  the  highest  bid  shall  be  by 
supplemental  oral  bidding.  The 
remainder  of  the  full  price  bid  shall  be 
paid  within  180  days  of  the  date  of  the 
sale.  Failure  to  pay  the  full  price  within 
the  180  days  shall  disqualify  the 
apparent  high  bidder  and  cause  the  bid 
deposit  to  be  forfeited  to  the  U.S. 
Bureau  of  Land  Management. 

The  conveyance  document,  when 
issued,  will  contain  certain  reservations 
to  the  United  States  and  will  be  subject 
to  any  existing  rights-of-way  and  any 
other  vaUd  existing  rights.  Detailed 
information  concerning  this  sale  is 
available  for  review  at  the  Phoenix  Field 
Office,  U.S.  Bureau  of  Land 
Management,  2015  West  Deer  Valley 
Road,  Phoenix,  Arizona  85027,  (602) 
580-5500. 

For  a  period  of  45  days  from  the  date 
of  pubUcation  of  this  notice  in  the 
Federal  Register,  interested  parties  mayi 
submit  comments  to  the  Field  Manager, 
Phoenix  Field  Office,  at  the  above 
address.  In  the  absence  of  timely 
objections,  this  proposal  shall  become 
the  final  determination  of  the 
Department  of  the  Interior. 

Dated:  December  22, 1998. 
Midiael  A.  Taybr, 
Field  Office  Manager. 

(PR  Doc.  98-34579  Filed  12-30-98;  8:45  am] 
BILLING  CODE  4310-32-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
PD-033-1430-00;  101-32648] 

Application  Relinquished  Opening  of 
Land  in  a  Proposed  Withdrawal;  Idaho 

AGENCY:  Bureau  of  Land  Management, 
Interior. 


ACTION:  Notice. 


summary:  The  temporary  2-year 
segregation  of  a  proposed  withdrawal  of 
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I  (.380.60  acres  of  public  lands  for  the 
iuieau  of  Land  Management's 

Erawal  for  the  Department  of  Air 
s  Mountain  Home  Air  Force  Base 
ced  Training  in  Idaho  (ETI)  site  in 
$id  of  potential  legislation  for  an  Engle 
Act  withdrawal  application  made  by  the 
United  States  Air  Force  expires  April  7, 
2000.  The  Bureau  of  Land  Management 
relinquished  their  withdrawal 
appUcation  since  Public  Law  105-261 
dated  October  17, 1998,  withdrew  the 
United  States  Air  Force  Withdrawal 
(lDI-31741).  Of  the  32,380.60  acre 
Withdrawal  appUcation  19,623.96  acres 
will  be  opened  to  siuiace  entry,  mining 
$hd  mineral  leasing  and  the  remaining 
Alternative  Site  D,  Juniper  Butte, 

8>ntaining  12,756.64  acres  will  remain 
osed  due  to  the  enactment  of  Public 
iw  105-261  which  withdrew  the  lands 
for  the  Air  Force. 

EFFECTIVE  DATE:  December  31, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Jon 
Foster,  BLM  Idaho  State  Office,  1387  S. 
Viimell  Way.  Boise,  Idaho  83709, 208- 
^6^3-3813. 

SUPPLEMENTARY  INFORMATION:  A  Notice 
of  Proposed  Withdrawal  was  published 
in  the  Federal  Register  (61  FR  68,  April 
8, 1998),  which  segregated  the  lands 
described  therein  for  up  to  2  years  from 
the  land,  mining  and  mineral  leasing 
Uws,  subject  to  vaUd  existing  rights. 
The  2-year  segregation  expires  April  7. 
2D00,  but  the  Bureau  of  Land 
Management  relinquished  their 
'f\fith(hawal  appUcation.  The  lands  are 
described  as  follows: 

]  I  niae  Meridian 

.  ^  Hemative  B — Clover  Butte 

■lil2S.,R.8E.. 
■ec.  10.  SEV4SEV4; 
•ec.  11,  SViS»/i; 
sec.  12.  SVtSVt; 

sec  14; 

see.  15,  EV«iE'/i; 
•ec.  22,  EVaE'/t; 
sees.  23  to  26  inclusive; 
sec.  27,  EVaEVi; 
sec.  34.  EVaEVSt; 
•ec.  35. 
'  '\  12  S.,  R.  9  E.. 
•ec  7,  lot  4,  SEV4SWV4  and  SVzSEVi; 
•ec.  8,  SViS^/i; 
•ecs.  17  to  20  inclusive; 
•ecs.  29  to  32  inclusive. 

,  iitemative  Site  C — Grasmere 

11  S.,  R.  4  E., 

•ecs.  25  to  27  inclusive: 

sees.  34,  NV2,  SEV4  and  EV2SWV4; 

11S..R5E., 

sec.  30.  lots  1  to  4  inclusive; 
sec.  31,  lots  1  to  4  inclusive. 
'  1 12  S.,  R.  4  E., 
sees.  1  to  4  inclusive; 
sec.  9; 


sec.  10,  NWV4,  SVe,  WV^NEVi  and 

SEV4NEV4; 
sec  11,  SVz,  NV1NEV4,  SE*ANEV4  and 

NEV4NWV4; 
sec.  12; 
sec.  13.  N'/y4WV4,  N'/tS»/iNWV4, 

NWV4NEV4,  and  N'/iSW'ANE'A; 
sec.  14,  N>/iN'/^  and  NVzS'/^Vi; 
sec.  15,  N'>4N'/i  and  NViS*/iNVi. 

Alternative  Site  D— Juniper  Butte 

T.  12  S.,  R  9  E., 

sec.  35,  EV2SWV4SEV4  and  SEV4. 
T.  12  s.,  RIO  E., 

sec.  31,  loU  3  and  4,  EV2SWV4  and  SEV.; 

sec.  32,  SV2. 
T.  13  S.,  R  9  E., 

sec.  1; 

sec.  2,  lot  1.  SEV4NEV4  and  E%SEV4; 

sec.  11,  EV2Ei/z; 

sec.  12; 

sec  13; 

sec  14.  EV2E»/iEVi; 

•ec  23,  EV2E»/iE»/i: 

sec.  24. 
T.  13  S..  R  10  E., 

sec.  4.  lots  3  and  4.  Si>^:NWV4  and  SV2: 

sees.  5  to  9  inclusive; 

sees.  17  to  21  inclusive. 

No  Drop  Zones 

ND-1— T.  9  S..  R  6  E..  sec.  21. 

ND-4— T.  12  S..  R  4  E..  sec.  15. 
S'/4SEV4SEV4NEV4. 

ND-5— T.  11  S..  R  4  E..  sec.  23, 
W'/iSWV4NEV4SEV4. 

ND-6— T.  13  S..  R  9  E.,  sec.  17, 
N>/iNEV4SEV4SEV4. 

ND-7— T.  12  S.,  R  9  E.,  sec.  19.  W»/jSWV4 
of  lot  4. 

ND-8— T.  13  S..  R  4  E..  sec.  13.  a  portion  of 
the  WV2SWV4.  further  described  as, 
beginning  at  the  southwest  comer  of  said 
sec.  13,  thence  north  0''09'13"  east  along 
the  west  line  of  said  sec.  13  a  distance 
of  1,948.85  feet;  thence  east,  866.61  feet 
to  the  TRUE  POINT  OF  BEGINNING; 
thence  south  0°07'39"  west.  1,700  feet; 
thence  south,  89<'S2'21"  east,  150  feet, 
thence  north.  0'07'39"  east.  1.700  feet; 
thence  north.  89°52'21"  west,  150  feet  to 
the  TRUE  POINT  OF  BEGINNING. 

Emitters 

BA— T.  9  S.,  R  8  E..  sec  26. 

NWV4NWV4SEV4NWV4. 

BB— T.  8  S.,  R  9  E..  see.  34, 

SWV4NEV4NWV4SWV4. 
BC— T.  12  S..  R  8  E..  sec.  2, 

NE^/4SWV4SEV4NWV4. 
BD— T.  15  S.,  R  6  E.,  sec.  21, 

SEV4SEV4NEV4NWV4. 
BE— T.  14  S.,  R  10  E.,  sec.  29, 

NWV4NEV4SWV4SWV4. 
BF— T.  9  S.,  R  6  E.,  sec.  15, 

SEV4SWV4NWV4SEV4. 
BG— T.  11  S.,  R  5  E.,  sec.  32, 

NWV4NWV4NEV4NEV4. 
BI— T.  11  S..  R  4  E.,  sec.  23, 

SWV4NEV4SEV4SWV4. 


BK— T.  8  S..  R  13  £.,  sec.  7.  a  portion  of  loU 
2  and  3,  further  described  as.  beginning 
at  the  northwest  comer  of  sec.  7;  thence 
south  89°46'57"  east  along  the  south  line 
of  said  sec.  7,  a  distance  of  559.60  feet; 
thence  north  1,332.48  feet  to  the  TRUE 
POINT  OF  BEGDWING;  thence  south 
89*28'50"  west,  100  foet;  thence  north 
O'31'IO"  west,  1,700  feet;  thence  north 
89''28'50"  east  200  feet;  thence  south 
0»31'10"  east,  1.700  feet;  thence  south 
89''28'50"  west  100  feet  to  the  TRUE 
POINT  OF  BEGINNING. 

The  areas  described  aggregate  32,376.70  acres 

more  or  less  in  Owyhee  County,  and  3.90 

acres  in  Twin  Falls  County. 

At  9  a.m.  on  December  31, 1998,  the 
lands  described  above  except  for  the 
lands  described  below  will  be  opened  to 
the  operation  of  the  pubUc  land  laws 
generally,  subject  to  vaUd  existing 
rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
appUcable  law.  All  vaUd  appUcations 
received  at  or  prior  to  9  a.m.  on 
December  31, 1998.  shall  be  considered 
as  simultaneously  filed  at  that  time. 
Those  thereafter  shall  be  considered  in 
the  order  of  filing. 

At  9  a.m.  on  December  31, 1998,  the 
lands  described  above  except  for  the 
lands  described  below  will  be  opened  to 
location  and  entry  under  the  United 
States  mining  laws  and  to  the  operation 
of  the  mineral  leasing  laws,  subject  to 
vaUd  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
appUcable  law.  Appropriation  of  any  of 
the  lands  described  in  this  order  under 
the  general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38  (1988),  shaU  vest  no 
rights  against  the  United  States.  Act 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
confUct  with  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

The  following  described  lands  remain 
closed  to  surface  entry,  mining  and 
mineral  leasing  due  to  an  overlapping 
withdrawal  by  PubUc  Law  105-261  for 
the  United  States  Air  Force  for  the 
Enhance  Training  in  Idaho  (ETI)  site: 

BoiwMeridian 

T.  8  S.,  R  9  E. 

section  34,  lot  1,  containing  1.00  acre. 
T.  8  S..  R  13  E. 

section  7,  lot  6,  containing  1.00  acre. 
T.  9  S..  R  6  E. 

section  15,  lot  1.  containing  1.00  acre. 
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section  21,  containing  640  acres. 
T.  9  S..  R.  8  E 

section  22,  lot  1,  containing  1.00  acre. 
T.  11S.,R.4E. 
section  23,  lQtl4  and  lot  16,  containing 
1.00  acre  and  5.00  acres,  respectively. 
T.  12  S.,  R.  4  E. 

section  14,  lot  1,  containing  5.00  acres. 
T.  12  S.,  R.  5  E. 

section  5,  lot  6,  containing  1.00  acre. 
T.  12S..R.  8E. 

section  2,  lot  6,  containing  1.00  acre. 
T.  12  S.,  R.  9  E. 

section  19,  lot  6,  containing  5.00  acres. 

section  35,  lot  1,  lot  4,  E»/iSWV«,  and  SEV*. 
containing  16.20  acres,  13.15  acres,  80 
acres,  and  160  acres  respectively. 

section  36,  S^/i.  containing  320  acres. 
T.  12  S.,  R.  10  E. 

section  31,  lot  3,  lot  4,  E'/iSWV*,  and  SEV4, 
containing  40.02  acres,  40.00  acres,  80 
acres,  and  160  acres. 

section  32,  S*/^,  containing  320  acres. 

section  33,  lot  2  and  lot  3,  containing  9.51 
acres  and  28.53  acres,  respectively. 
T.  13  S.,  R.  4  E. 

section  13,  lot  1,  containing  5.00  acres. 
T.  13  S.,  R.  9  E. 

section  1,  containing  595.08  acres. 

section  2,  lot  1,  lot  5,  lot  8,  lot  9,  lot  12, 
SEV4NEy4  and  E'/zSE'/i,  containing 
29.21  acres,  22.55  acres,  28.27  acres, 
25.26  acres,  22.26  acres,  40  acres,  and  80 
acres,  respectively. 

section  11,  lot  1,  lot  4,  lot  5,  lot  8,  E^/iNE'/i, 
and  E^/^SEVt,  containing  19.21  acres, 
16.19  acres,  13.16  acres,  10.14  acres,  80 
acres,  and  80  acres,  respectively. 

section  12,  containing  640  acres. 

section  13,  containing  640  acres. 

section  14,  lot  1,  lot  4,  lot  5,  lot  6,  lot  9, 
and  E>/tNEV4,  containing  7.05  acres,  3.96 
acres,  39.85  acres,  0.96  acres,  37.75 
acres,  and  80  acres,  respectively. 

section  23.  lot  1,  lot  4,  lot  5,  and  lot  8, 
containing  34.70  acres,  31.66  acres,  28.62 
acres,  and  25.59  acres. 

section  24,  containing  640  acres. 
T.  13  S.,  R.  10  E. 

section  4,  lot  3,  lot  4,  lot  6,  lot  7,  lot  11, 
lot  12,  lot  13,  lot  14,  S'/jNWV4,  and 
SWV4,  containing  29.01  acres,  28.87 
acres,  11.74  acres,  32.56  acres,  11.53 
acres,  40.05  acres,  40.05  acres,  30.54 
acres,  80  acres,  and  160  acres, 
respectively. 

section  5,  containing  594.80  acres. 

section  6,  containing  625.29  acres. 

section  7,  containing  674.08tacres. 

section  8,  containing  640  acres. 

section  9,  containing  640  acres. 

section  16,  containing  640  acres. 

section  17,  containing  640  acres. 

section  18,  containing  674.72  acres. 

section  19,  containing  675.52  acres. 

section  20,  containing  640  acres. 

section  21.  containing  640  acres. 
T.  14  S.,  R.  10  E. 

section  29,  lot  1,  containing  1.00  acre. 
T.  15  S.,  R.  6  E. 

section  21,  lot  1,  containing  1.00  acre. 

The  areas  described  aggregate  12,756.64 
acres  in  Owyhee  Cbunty. 


Dated:  December  21, 1998. 
Jimmie  Buxton, 

Chief,  Branch  of  Lands  and  Minerals. 
(FR  Doc.  98-34664  Filed  12-30-98;  8:45  amj 
BILLING  CODE  4310-GQ-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
PD-030-1920-0(M373:  IDI-31741] 

Legal  Description  of  Juniper  Butte 
Range  Withdrawal;  Idaho 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  Tliis  notice  provides  official 
publication  of  the  legal  description  of 
Jimiper  Butte  Range  withdravsral  as 
required  by  section  2903(a)(1)  of  PubUc 
Law  105-261  enacted  October  17, 1998. 
EFFECTIVE  DATE:  December  31. 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Jon 
Foster.  BLM  Idaho  State  Office.  1387  S. 
Vinnell  Way,  Boise.  Idaho  83709,  208- 
373-3813. 

SUPPLEMENTARY  INFORMATION:  The  legal 
description  of  the  pubhc  land 
withdrawal  for  the  Jimiper  Butte  Range 
effected  by  PubUc  Law  105-261  is  as 
follows: 

Boise  Meridian 

T.  8  S.,  R.  9  E., 

Section  34,  lot  1,  containing  1.00  acre. 
T.  8  S.,  R.  13  E., 

Section  7,  lot  6,  containing  1.00  acre. 
T.  9  S.,  R.  6  E., 

Section  15,  lot  1,  containing  1.00  acre. 

Section  21,  containing  640  acres. 
T.  9  S.,  R.  8  E., 

Section  22,  lot  1,  containing  1.00  acre. 
T.  11  S.,  R.  4  E., 

Section  23,  lot  14  and  lot  16,  containing 
1.00  acre  and  5.00  acres,  respectively. 
T.  12  S.,  R.  4  E., 

Section  14,  lot  1,  containing  5.00  acres. 
T.  12  S..  R.  5  E., 

Section  5,  lot  6,  containing  1.00  acre. 
T.  12  S.,  R.  8  E., 

Section  2,  lot  6,  containing  1.00  acre. 
T.  12  S.,  R.  9  E., 

Section  19,  lot  6,  containing  5.00  acres. 

Section  35,  lot  1,  lot  4,  E^/z  SWV4,  and 
SEV4,  containing  16.20  acres,  13.15 
acres,  80  acres,  and  160  acres 
respectively. 

Section  36,  S'/^,  containing  320  acres. 
T.  12  S.,  R.  10  E., 

Section  31,  lot  3,  lot  4,  E^/zSVlV*.  and  SEV4. 
containing  40.02  acres,  40.00  acres,  80 
acres,  and  160  acres. 

Section  32,  SV2,  containing  320  acres. 

Section  33,  lot  2  and  lot  3,  containing  9.51 
acres  and  28.53  acres,  respectively. 
T.  13  S.,  R.  4  E., 

Section  13,  lot  1,  containing  5.00  acres. 
T.  13S.,R.9E., 

Section  1,  containing  595.08  acres. 


Section  2,  lot  1,  lot  5,  lot  8,  lot  9,  lot  12, 
SEV4NEV4  and  E>/tSEV4,  containing 
29.21  acres,  22.55  acres,  28.27  acres, 
25.26  acres,  22.26  acres,  40  acres,  and  80 
acres,  respectively. 

Section  11,  lot  1,  lot  4,  lot  5,  lot  8, 
E»/i2NEV4,  and  EV«iSEV4,  containing  19.21 
acres,  16.19  acres,  13.16  acres,  10.14 
acres,  80  acres,  and  80  acres, 
respectively. 

Section  12,  containing  640  acres. 

Section  13,  containing  640  acres. 

Section  14,  lot  1,  lot  4,  lot  5,  lot  6,  lot  9,  . 
and  E^/zNEVt,  containing  7.05  acres,  3.96 
acres,  39.85  acres,  0.96  acres,  37.75 
acres,  and  80  acres,  respectively. 

Section  23,  lot  1,  lot  4,  lot  5,  and  lot  8, 
containing  34.70  acres,  31.66  acres,  28.62 
acres,  and  25.59  acres. 

Section  24,  containing  640  acres. 
T.  13  S.,  R.  10  E., 

Section  4,  lot  3,  lot  4,  lot  6,  lot  7,  lot  11, 
lot  12,  lot  13,  lot  14,  SViNWV4,  and 
SWV4,  containing  29.01  acres,  28.87 
acres,  11.74  acres,  32.56  acres,  11.53 
acres,  40.05  acres,  40.05  acres,  30.54 
acres,  80  acres,  and  160  acres, 
respectively. 

Section  5,  containing  594.80  acres. 

Section  6,  containing  625.29  acres. 

Section  7,  containing  674.08  acres. 

Section  8,  containing  640  acres. 

Section  9.  containing  640  acres. 

Section  16,  containing  640  acres. 

Section  17,  containing  640  acres. 

Section  18,  containing  674.72  acres. 

Section  19,  containing  675.52  acres. 

Section  20,  containing  640  acres. 

Section  21,  containing  640  acres. 
T.  14  S..  R.  10  E., 

Section  29,  lot  1,  containing  1.00  acre. 
T.  15  S.,  R.  6  E., 

Section  21,  lot  1,  containing  1.00  acre. 

The  areas  described  aggregate 
approximately  32,380.60  acres  in  Owyhee 
County. 

A  copy  of  the  legal  description  and 
map  depicting  the  involved  lands  are  on 
file  for  public  inspection  in  the 
following  offices: 

State  Director.  Bureau  of  Land 
Management,  Idaho  State  Office,  1387 
S.  Vinnell  Way.  Boise.  Idaho  83709- 
1657. 

District  Manager,  Lower  Snake  River 
District,  3948  Development  Avenue, 
Boise.  Idaho  83705-5389. 

Area  Manager.  Jarbidge  Resource  Area 
Office.  2620  Kimberly  Road.  Twin 
Falls.  Idaho  83301-7975. 

Real  Estate  Office.  Mtn.  Home  Air  Force 
Base.  1030  Liberator.  Building  1300. 
Mtn.  Home  AFB.  Idaho  83648-5442 

Dated:  December  22, 1998. 
Jinunie  Buxton, 

Branch  Chief,  Lands  and  Minerals. 
[FR  Doc.  98-34720  Filed  12-30-98;  8:45  am] 
BILLHMJ  CODE  431»-QQ-P 
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lEPARTMENT  OF  THE  INTERIOR 

inerals  Management  Service  (MMS) 

Revision  of  Form  MMS-2005,  Oil  and 
Gas  Lease  of  Submerged  Lands  Under 
the  Outer  Continental  Shelf  Lands  Act 


^ 


^CnON:  Notice  of  extension  of  comment 
period  and  announcement  of  public 
'orkshop. 


MMARY:  This  notice  extends  the 
od  that  MMS  will  accept  comments 
m  the  revision  of  Form  MMS-2005,  Oil 
d  Gas  Lease  of  Submerged  Lands 
inder  the  Outer  Continental  Shelf 
ds  Act  to  February  8, 1999.  The 
ocimient  was  published  in  the  Federal 

er  on  November  9, 1998  (63  FR 
0380).  In  response  to  requests  received 
it  the  December  10, 1998  workshop, 
MMS  will  hold  an  additional  workshop 
io  further  discuss  the  dociunent  in 
January  1999.  The  date  and  location  will 
he  announced  in  a  subsequent  Federal 
itegister  notice. 

FOR  AOOmONAL  INFORMATKM  CONTACT: 
Terry  Holman,  202-208-3822  or  e-mail 
l|o  Terry.Holman@mms.gov.  Comments 
may  be  sent  to  Terry  Holman,  Minerals 
Management  Service,  Mail  Stop  4230, 
1849  C  Street,  NW,  Washington,  DC 
20240. 

$UPPLEMENTARY  INFORMATION:  MMS  has 
determined  that  Form  MMS-2005,  the 
se  document,  needs  revision  due  to 
ges  in  regulations  since  it  was  last 
'Viewed  in  1986.  MMS  has  revised  the 
rm  to  reflect  plain  English  and  has 
Rewritten  it  for  clarity  and  organization. 
Jo  reduce  the  need  for  future  revisions 
tb  the  docimient  due  to  changes  in 
i^egulations,  MMS  refers  the  Lessee  to 
appUcable  laws,  and  rules  and 
regulations  of  the  Department.  Much  of 
the  wording  of  existing  Form  MMS- 
i005  that  specifically  cites,  incorporates 
by  reference,  or  restates  statutory  and 
riegulatory  requirements  is  therefore 
deleted  from  the  proposed  revision. 

I  Dated:  December  22, 1998. 
Cynthia  Quartennan, 
Director,  Minerals  Management  Service. 
[fR  Doc.  98-34674  Filed  12-30-98;  8:45  am] 
BLLMG  CODE  4310-MR-«I 


INTERNATIONAL  TRADE 
COMMISSION 

Certain  Organic  Photo-Conductor 
Drums  and  Products  Containing  the 
Same;  Notice  of  Decision  to  Extend  the 
Deadline  for  Determining  Whether  to 
Review  an  Initial  Determination 
Terminating  the  Investigation 

Pnv.No.337-TA-411] 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  to  extend 
by  twenty  (20)  days,  or  until  January  27, 
1999,  the  deadUne  for  determining 
whether  to  review  an  initial 
determination  (ID)  (Order  No.  12)  issued 
by  the  presiding  administrative  law 
judge  (ALJ)  in  the  above-captioned 
investigation. 

FOR  FURTHER  INFORMATION  CONTACT:  Jean 
Jackson.  Esq.,  Office  of  the  General 
Coimsel,  U.S.  International  Trade 
Commission,  500  E  Street,  S.W., 
Washington,  D.C.  20436,  telephone 
(202)  205-3104.  Hearing-impaired 
persons  are  advised  that  information  on 
this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810.  General 
information  concerning  the  Commission 
may  also  be  obtained  by  accessing  its 
Internet  server  (http://www.usitc.gov). 
SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  this  investigation 
on  June  4, 1998,  based  on  a  complaint 
filed  by  Mitsubishi  Chemical 
Corporation  of  Japan  and  Mitsubishi 
Chemical  Corporation  America  of  White 
Plains,  New  York  (collectively, 
Mitsubishi).  58  FR  30513.  Twelve  firms 
were  named  as  respondents.  Only 
respondents  Dainippon  Ink  & 
Chemicals.  Lie.  and  DIC  Trading  (USA) 
Inc.  remain  active  in  the  investigation. 
The  other  respondents  have  either  been 
terminated  from  the  investigation  or 
have  sought  termination  basisd  on 
consent  orders  or  withdrawal  of  the 
complaint  as  to  them.  On  December  7, 
1998,  die  ALJ  issued  an  ID  terminating 
the  investigation  based  on  withdrawal 
of  Mitsubishi's  complaint. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930, 19  U.S.C.  §  1337.  and  section 
210.42(h)(3)  of  th6  Commission  of 
Practice  and  Procedure,  19  C.F.R. 
§  210.42(h)(3). 

Copies  of  the  nonconfidential  version 
of  the  ID  and  all  other  nonconfidential 
documents  filed  in  connection  with-this 
investigation  are  or  will  be  availabtb  for 


inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission.  500  E 
Street  S.W..  Washington.  D.C.  20436, 
telephone  202-205-2000.  Hearing 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the  Commission 
TDD  terminal  on  202-205-1810. 

Issued:  December  23, 1998. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

(FR  Doc.  98-34672  Filed  12-30-98;  8:45  am) 
MLUNO  COOC  7020-02-P 


UNITED  STATES  INTERNATIONAL 
TRADE  COMMISSION 

PnvwUgatfcMi  No.  AA1921-11S  (RwrtMV)] 
Synthetic  Methionine  From  Jaf>an 

AOENCY:  United  States  International 
Trade  Commission. 
ACTION:  Scheduling  of  a  full  five-year 
review  concerning  the  antidimiping 
duty  order  on  synthetic  methionine 
frt>m  Japan. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  a  full  review 
pursuant  to  section  751(c)(5)  of  the 
Tariff  Act  of  1930  (19  U.S.C. 
§  1675(c)(5))  (the  Act)  to  determine 
whether  revocation  of  the  antidumping 
duty  order  on  synthetic  methionine ' 
from  Japan  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury.  For  further  information 
concerning  the  conduct  of  this  review 
and  rules  of  general  application,  consult 
the  Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  j»rt  201),  and  part  207, 
subparts  A.  D,  E,  and  F  (19  CFR  part 
207).  Recent  amendments  to  the  Rules 
of  Practice  and  Procedure  pertinent  to 
five-year  reviews,  including  the  text  of 
subpart  F  of  part  207,  are  published  at 
63  F.R.  30599,  June  5, 1998,  and  may  be 
downloaded  bom  the  Commission's 
World  Wide  Web  site  at  http:// 
www.usitc.gov/rules.htm. 
EFFECTIVE  DATE:  December  22, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  ElizabeUi  Sweet  (202-205-3455), 
Office  of  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street  SW,  Washington,  DC  20436. 
Hearing-impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 


■  The  merchandise  subject  to  'die  antidumping 
duty  order  is  synthetic  methionme  other  than 
synthetic  L  methionine. 


\ 
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205-1810.  Persons  with  mobility 
impaiiments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Conunission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 
SUPPLEMENTARY  INFORMATION: 

Background. — On  November  5, 1998, 
the  ComiUission  determined  that 
responses  to  its  notice  of  institution  of 
the  subject  five-year  review  were  such 
that  a  full  review  piusuant  to  section 
751(c)(5)  of  the  Act  should  proceed  (63 
F.R.  63748.  November  16, 1998).  A 
record  of  the  Commissioners'  votes  and 
a  statement  by  Chairman  Lynn  M.  Bragg 
are  available  from  the  Office  of  the 
Secretary  and  at  the  Commission's  web 
site. 

Participation  in  the  review  and  public 
service  list. — Persons,  including 
industrial  users  of  the  subject 
merchandise  and,  if  the  merchandise  is 
sold  at  the  retail  level,  representative 
consiuner  organizations,  wishing  to 
participate  in  this  review  as  parties 
must  file  an  entry  of  appearance  with 
the  Secretary  to  die  Commission,  as 
provided  in  section  201.11  of  the 
Commission's  rules,  by  45  days  after 
pubUcation  of  this  notice.  A  party  that 
filed  a  notice  of  appearance  following 
publication  of  the  Commission's  notice 
of  institution  of  the  review  need  not  file 
an  additional  notice  of  appearance.  The 
Secretary  will  maintain  a  public  service 
list  containing  the  names  and  addresses 
of  all  persons,  or  their  representatives, 
who  are  parties  to  the  review. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list. — Pursuant  to 
section  207.7(a)  of  the  Commission's 
rules,  the  Secretary  will  make  BPI 
gathered  in  this  review  available  to 
authorized  applicants  imder  the  APO 
issued  in  the  review,  provided  that  the 
application  is  made  by  45  days  after 
publication  of  this  notice.  Authorized 
appUcants  must  represent  interested 
parties,  as  defined  by  19  U.S.C. 
§  1677(9),  who  are  parties  to  the  review. 
A  party  granted  access  to  BPI  following 
publication  of  the  Commission's  notice 
of  institution  of  the  review  need  not 
reapply  for  such  access.  A  separate 
service  list  will  be  maintained  by  the 
Secretary  for  those  parties  authorized  to 
receive  BPI  under  the  APO. 

Staff  report. — ^The  prehearing  staff 
report  in  the  review  will  be  placed  in 
the  nonpublic  record  on  April  28, 1999, 
and  a  public  version  will  be  issued 
thereafter,  pursuant  to  section  207.64  of 
the  Conunission's  rules. 


Hearing. — ^The  Commission  will  hold 
a  hearing  in  connection  with  the  review 
beginning  at  9:30  a.m.  on  May  18, 1999, 
at  the  U.S.  International  Trade 
Commission  Building.  Requests  to 
appear  at  the  hearing  should  be  filed  in 
writing  with  the  Secretary  to  the 
Commission  on  or  before  May  11, 1999. 
A  nonparty  who  has  testimony  that  may 
aid  the  Commission's  deliberations  may 
request  permission  to  present  a  short 
statement  at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  ajn.  on  May  13, 1999, 
at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
sections  201.6(b)(2),  201.13(0.  207.24, 
and  207.66  of  the  Commission's  rules. 
Parties  must  submit  any  request  to 
present  a  portion  of  their  hearing 
testimony  in  camera  no  later  than  7 
days  prior  to  the  date  of  the  hearing. 

Written  submissions. — Each  party  to 
the  review  may  submit  a  prehearing 
brief  to  the  Commission.  Prehearing 
briefs  must  conform  with  the  provisions 
of  section  207.65  of  the  Commission's 
rules;  the  deadline  for  filing  is  May  7, 
1999.  Parties  may  also  file  written 
testimony  in  connection  with  their 
presentation  at  the  hearing,  as  provided 
in  section  207.24  of  the  Conunission's 
rules,  and  posthearing  briefs,  which 
must  conform  with  the  provisions  of 
section  207.67  of  the  Commission's 
rules.  The  deadline  for  filing 
posthearing  briefs  is  May  27, 1999; 
witness  testimony  must  be  filed  no  later 
than  three  days  before  the  hearing.  In 
addition,  any  person  who  has  not 
entered  an  appearance  as  a  party  to  the 
review  may  submit  a  written  statement 
of  information  pertinent  to  the  subject  of 
the  review  on  or  before  May  27, 1999. 
On  June  18, 1999,  the  Conunission  will 
make  available  to  parties  all  information 
on  which  they  have  not  had  an 
opportunity  to  comment.  Parties  may 
submit  final  comments  on  this 
information  on  or  before  June  22, 1999, 
but  such  final  comments  must  not 
contain  new  factual  information  and 
must  otherwise  comply  with  section 
207.68  of  the  Commission's  rules.  All 
written  submissions  must  conform  with 
the  provisions  of  section  201.8  of  the 
Commission's  rules;  any  submissions 
that  contain  BPI  must  also  conform  with 
the  requirements  of  sections  201.6, 
207.3,  and  207.7  of  the  Commission's 
rules.  The  Commission's  rules  do  not 
authorize  filing  of  submissions  with  the 
Secretary  by  facsimile  or  electronic 
means. 


In  accordance  with  sections  201.16(c) 
and  207.3  of  the  Commission's  rules, 
each  document  filed  by  a  party  to  the 
review  must  be  served  on  all  other 
parties  to  the  review  (as  identified  by 
either  the  public  or  BPI  service  list),  and 
a  certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
dociunent  for  filing  without  a  certificate 
of  service. 

Authority:  This  review  is  being  conducted 
under  authority  of  title  VII  of  the  Tariff  Act 
of  1930;  this  notice  is  published  pursuant  to 
section  207.62  of  the  Commission's  rules. 

Issued:  December  23, 1998. 

By  order  of  the  Commission. 
Donna  R.  Koefanke, 
Secretary. 

[FR  Doc.  98-34671  Filed  12-30-98;  8:45  am) 
BILUNQ  CODE  70S0-02-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Resource 
Conservation  and  Recovery  Act,  Clean 
Water  Act  and  the  Emergency  Planning 
and  Community  Right  To  Know  Act 

Notice  is  hereby  given  that  on 
November  30. 1998,  a  proposed  consent 
degree  in  United  States  v.  Pfizer  Inc., 
Civil  Action  No.  398-CV-2317-CLG, 
was  lodged  with  the  United  States 
District  Coiut  for  the  District  of 
Connecticut. 

This  action  alleges  violations  of  the 
Resource  Conservation  and  Recovery 
Act,  the  Clean  Water  Act,  and  the 
Emergency  Planning  and  Community 
Right  to  Know  Act  against  defendant 
Pfizer  Inc.  ("Pfizer")  at  its  facility 
located  in  Groton.  Connecticut.  The 
violations  involve  the  improper 
management  of  hazardous  waste, 
discharges  of  pollutants  into  the  Thames 
River  in  excess  of  Pfizer's  National 
Pollutant  Discharge  Elimination  System 
("NPDES")  permits  limits,  discharges 
and  spills  not  authorized  by  Pfizer's 
NPDES  permit,  and  failure  to  comply 
with  reporting  and  recordkeeping 
requirements  relating  to  the  emitting  of 
toxic  chemicals  from  the  Groton  facility. 

The  consent  decree  provides  that 
Pfizer  will  pay  a  civil  penalty  of 
$625,000  and  implement  injimctive 
relief  to  ensure  future  compliance  with 
the  relevant  statutory  and  regulatory 
provisions  at  issue.  In  addition,  Pfizer 
will  implement  a  supplemental 
environmental  project  ("SEP")  at  a 
present  value  cost  of  not  less  than 
$150,000.  The  SEP  involves  the 
assessment  of  hazardous  waste 
management  practices  at  a  New  England 
university,  development  of  tools  to 
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mprove  hazardous  waste  management 
It  the  university,  and  implementation  of 
hose  tools.  The  SEP  also  involves 
raining  for  other  universities  based  on 
vhat  is  learned  in  connection  with  the 
)rimary  facility  and  making  available  to 
>ther  universities  the  software  and 
ruidance  tools  that  are  developed,  hi 
iddition  to  the  SEP,  Pfizer  v«ll  conduct 
leven  training  sessions  for  Connecticut 
ligh  school,  vocational  school  and 
unior  college  teachers  relating  to 
lazardous  waste  management  issues. 

The  E)epartment  of  Justice  will  receive 
or  a  period  of  thirty  (30)  days  firom  the 
( late  of  this  pubUcation  comments 
]  elating  to  the  proposed  consent  decree. 
I  k>mments  should  be  addressed  to  the 
i  Assistant  Attorney  General  of  the 
Environment  and  Natural  Resoiu-ces 
:  Mvision,  Department  of  Justice, 
'  Vashington,  D.C.  20530,  and  should 
i  efer  to  United  States  v.  Pfizer,  Inc., 
I  avil  Action  No.  398-CV-2317-CLG, 
p.J.  Ref.  90-7-1-795,  90-7-1-795Z. 

The  proposed  consent  decree  may  be 
( xamined  at  the  Region  I  Office  of  the 
ivironmental  Protection  Agency,  One 
tngress  Street,  Boston,  Massachusetts, 
|2203  (contact  Andrea  Simpson,  617- 
118-1738)  and  at  the  Consent  Decree 
Ibrary,  1120  G  Street,  N.W.,  3rd  Floor, 
Washington,  D.C.  20005,  (202)  624- 
1892.  A  copy  of  the  proposed  consent 
lecree  may  be  obtained  in  person  or  by 
lail  from  the  Consent  Decree  Library, 
1120  G  Street,  N.W.,  3rd  Floor, 
Washington,  D.C.  20005.  hi  requesting  a 
Qopy.  please  enclose  a  check  in  the 
amount  of  $22.25  (25  cents  per  page 
iproduction  cost)  payable  to  the 
insent  Decree  Library. 

M.  Grass, 
lief.  Environmental  Enforcement  Section, 
ivironment  and  Natural  Resources  Division. 
fR  Doc.  98-34716  Filed  12-30-98;  8:45  am] 

CODE  4410-1fr-M 


PARTMENT  OF  JUSTICE 

Antitrust  Division 

Iffotice  Pursuant  to  the  Nationai 

perative  Research  and  Production 
ct  of  1993— The  ATM  Forum 

Notice  is  hereby  given  that,  on  July 
L.  1998,  piu^uant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
ftoduction  Act  of  1993, 15  U.S.C. 
^4301  et  seq.  ("the  Act").  The  ATM 
Porum  has  filed  written  notifications 
simultaneously  with  the  Attorney 
general  and  the  Federal  Trade 
^Ijommission  disclosing  changes  in  its 
nkembership  status.  The  notifications 
f^rere  filed  for  the  purpose  of  extending 
]  le  Act's  provisions  limiting  the 


recovery  of  antitrust  plaintifEs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Compaq  Computer  Corp., 
Norwood,  MA;  DOT,  MOTC,  Taiwan, 
R.O.C..  Taipei.  TAIWAN;  and  U.S. 
Army  CECOM  S&TCD.  Fort  Monmouth, 
NJ  have  been  added  as  parties  to  this 
venture.  The  following  members  of 
ATM  have  changed  their  name:  Litton- 
Fibercom  to  Litton  Network  Access 
Systems,  Roanoke,  VA;  SGS-Thomson 
Microelectronics  to  STMicroelectronics, 
St.  Genis  Pouilly,  FRANCE;  and 
Telecom  Finland  to  Sonera  Corporation, 
Tempore,  FINLAND.  Fh^  Virtual 
Corporation  downgraded  from  a 
principal  to  an  auditing  member.  Sphere 
Communications,  Inc.,  Lake  Bluff,  IL 
and  Certicom  Corp.,  Mississauga, 
Ontario,  CANADA  have  upgraded  from 
auditing  members  to  principal  members. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  The  ATM 
Forum  intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  April  19, 1993,  The  ATM  Forum 
file  its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  Tlie  Department 
of  Justice  pubhshed  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  June  2, 1993  (58  FR 
31415). 

The  last  notification  was  filed  with 
the  Department  on  April  22, 1998.  A 
notice  has  not  yet  been  pubhshed  in  the 
Federal  Register. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  98-34656  Filed  12-30-98;  8:45  am) 
MLUNQ  COOE  4410-11-M 


DEPARTIMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  Nationai 
Cooperative  Research  and  Production 
Act  of  1993— Commercenet 
Consortium 

Notice  is  hereby  given  that,  on 
October  2, 1998,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15JLJ.S.C.  §4301  et  seq.  ("the  Act"), 
CommerceNet  Consortium  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  its  membership  status.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiSs  to  actual  damages  under 


specified  circumstances.  Specifically, 
Junglee,  Sunnyvale,  CA  and  Information 
Management  Associates,  Inc.,  Irvine,  CA 
have  joined  the  Consortium  as  Portfoho 
members.  CSC  Consulting  Croup. 
Waltham,  MA  has  joined  the 
Consortium  as  an  Executive  Sponsor 
Member.  Compucom  Systems,  Dallas, 
TX;  Fort  Point  Partners,  San  Francisco, 
CA;  Difiierential,  Cupertino,  CA;  eGain, 
San  Jose,  CA;  Quantum 
Communications,  Hamilton,  BERMUDA 
and  Peapod,  Inc.,  Skokie,  IL  have  joined 
the  Consortium  as  Core  members. 
Truste,  Palo  Alto,  CA  has  jouied  the 
Consortium  as  a  Membership  Swap 
member.  Also,  Cisco  Systems,  San  Jose, 
CA;  Netbot,  hic.  Seattle,  WA;  The  New 
England,  Boston,  MA;  and  Microsystem 
Software,  Inc.,  Framingham,  MA  have 
been  dropped  as  parties  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and 
CommerceNet  Consortium  intends  to 
file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  June  13. 1994.  CommerceNet 
Consortium  filed  its  original  notification 
pursuant  to  Section  6(a)  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
Section  6(b)  of  the  Act  on  August  31, 
1994  (59  FR  45012). 

The  last  notification  was  filed  with 
the  Department  on  August  21,  1998.  A 
notice  has  not  yet  been  pubUshed  in  the 
Federal  Register. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
|FR  Doc.  98-34658  Filed  12-30-98;  8:45  am) 
HLUNO  COOE  44ie-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  Nationai 
Cooperative  Research  and  Production 
Act  of  1993-Financiai  Services 
Technology  Consortium,  Inc. 

Notice  is  hereby  given  that,  on 
December  30, 1997,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  §4301  et  seq.  ("Act"), 
Financial  Services  Technology 
Consortium,  Inc.  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
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damages  under  specified  circumstances. 
Specifically,  Suntrust  Services,  Atlanta, 
GA  and  Fleet  Bank,  Hartford,  CT  were 
admitted  as  principal  members  of  the 
Consortium.  TRW,  Fairfax,  VA; 
Wachovia,  Winston-Salem,  NC; 
Comdisco,  Rosemont,  IL;  US  Web- 
Pittsburgh,  Pittsburgh,  PA  and  I A 
Corporation,  Emeryville,  CA  were 
admitted  as  associate  members  of  the 
Consortium.  Object  Management  Group, 
Framingham,  M\  has  been  admitted  as 
an  advisory  member  of  the  Consortium. 
Also,  Banc  One  Services,  Corp., 
Columbus,  OH;  and  GC  Tech,  New 
York,  NY  have  been  dropped  as  parties 
to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Financial 
Services  Technology  Consortium,  Inc. 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  October  21, 1993,  Financial 
Services  Technology  Consortitun,  Inc. 
filed  its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  pubUshed  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  December  14, 1993 
(58  FR  65399). 

The  last  notification  was  filed  with 
the  Department  on  June  25, 1997.  A 
notice  was  pubUshed  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  August  12, 1997  (62  FR  43184). 
Constanoa  K.  Robinaon, 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  98-34650  Filed  12-30-98;  8:45  am] 
BIUMG  COOe  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Finanical  Services 
Technoiogy  Consortium,  inc. 

Notice  is  hereby  given  that,  on  April 
30, 1998,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C. 
§4301  et  seq.  ("the  Act"),  Financial 
Services  Technology  Consortium,  Inc. 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  imder  specified  circimistances. 


Specifically,  Novell,  Orem.  UT;  GlobelD 
Software,  Paris.  FRANCE;  InteliData 
Technologies,  Hemdon,  VA; 
Tiunbleweed  Software,  Redwood  City, 
CA;  and  Check  Solutions,  Memphis,  TN 
have  been  admitted  as  associate 
members  of  the  Consortium.  Food 
Marketing  Institute,  Washington,  DC; 
and  General  Services  Administration, 
Washington,  DC  have  been  admitted  as 
advisory  members  of  the  Consortiimi. 
Also,  Copyright  Clearance  Center, 
Danvers,  MA;  Export-Import  Bank  of  the 
U.S.,  Washington,  DC;  Royal  Bank  of 
Canada,  Toronto,  Ontario,  CANADA; 
and  Agorics,  Los  Altos,  CA  have  been 
dropped  as  parties  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Financial 
Services  Technology  Consortiiun,  Inc. 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  Octoter  21, 1993,  Financial 
Services  Technology  consortium.  Inc. 
filed  its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  pubUshed  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  December  14, 1993 
(58  FR  65399). 

The  last  notification  was  filed  with 
the  Department  on  December  30, 1997. 
A  notice  has  not  yet  been  pubUshed  in 
the  Federal  Register. 
Constance  K.  Robinson, 
Director  of  Operations.  Antitrust  Division. 
(FR  Doc  98-34651  Filed  12-30-98;  8:45  am] 

BNJJNQ  COOE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperathre  Research  and  Production 
Act  of  1993— Financial  Services 
Technology  Consortium,  Inc. 

Notice  is  hereby  given  that,  on  July 
31, 1998,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C. 
§  4301  et  seq.  ("the  Act"),  Financial 
Services  Technology  Consortiiun,  Inc. 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
SpecificaUy.  Entrust  Technologies, 


Ottawa,  Ontario,  CANADA  has  been 
added  as  an  associate  member  of  the 
Consortium.  Also,  Mitretek,  McLean, 
VA  has  been  dropped  as  a  party  to  this 
venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  plaimed 
activity  of  the  group  research  project 
Membership  in  this  group  research 
project  remains  open,  and  Financial 
Services  Technology  Consortiimi,  Inc. 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  October  21, 1993,  Financial 
Services  Technology  Consortium,  Inc. 
filed  its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  pubUshed  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  December  14, 1993 
(58  FR  65399). 

The  last  notification  was  filed  with 
the  Department  on  April  30, 1997.  A 
notice  has  not  yet  been  pubUshed  in  the 
Federal  Register. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  98-34652  Filed  12-30-98;  8:45  am] 

MLUNG  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperathre  Research  and  Production 
Act  of  1993— Financial  Services 
Technology  Consortium,  Inc. 

Notice  is  hereby  given  that,  on 
September  30, 1998,  piu^uant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  §4301  et  seq.  ("the  Act"),  the 
Financial  Services  Technology 
Consortiiun,  Inc.  ("Consortium")  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual   - 
damages  under  specified  circimistances. 
SpecificaUy,  City  Holding  Company, 
Cross  Lanes,  WV  has  joined  the 
Consortium  as  a  principal  member; 
Diversinet,  McLc»n,  VA;  Differential, 
Inc.,  Cupertino,  CA;  Ford  Motor  Credit, 
Dearborn,  MI;  SiUware,  Inc.,  New  York, 
NY;  and  Husky  Labs,  Shepherdstown, 
WV  have  joined  the  Consortium  as 
associate  members.  Also,  First  Virtual, 
San  Diego,  CA;  Oki  Advanced  Products, 
Tokyo,  Japan;  Verisign,  Mountain  View, 
CA;  Digital  Equipment  Corp.,  New  York, 
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'JY;  Premenos,  Concord.  CA;  and  Kinzai 
institute,  Tokyo.  Japan  have  been 
dropped  as  parties  to  this  venture. 

;  No  other  changes  have  been  made  in 

Sither  the  membership  or  planned 
ctivity  of  the  group  research  project. 
4embership  in  this  group  research 
project  remains  open,  and  Financial 
^rvices  Technology  Consortium.  Inc. 
intends  to  file  additional  written 
Notification  disclosing  all  changes  in 
membership. 

I  On  October  21, 1993.  Financial 
Services  Technology  Consortium.  Inc. 
filed  its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
jOf  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  December  14. 1993 
058  FR  65399). 

The  last  notification  was  filed  with 
the  Department  on  July  31. 1998.  A 
ilotice  has  not  yet  been  published  in  the 
Federal  Register. 
donitaiioB  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  98-34660  Filed  12-30-98;  8:45  am] 
I  RJJNQ  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

/^ntitnist  Division 

tice  PurBuant  to  ttie  Nationai 

Ive  Research  and  Production 
et  of  1993— The  Frame  Relay  Forum 

Notice  is  hereby  given  that,  on  July  2. 

^«.  piu^uant  to  Section  6(a)  of  the 

ational  Cooperative  Research  and 
uction  Act  of  1993. 15  U.S.C. 

4301  et  seq.  ("the  Act").  The  Frame 

:elay  Forum  has  filed  written 
tiotifications  simultaneously  with  the 
lAttomey  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 

embership  status.  The  notifications  . 

ere  filed  for  the  piupose  of  extending 

e  Act's  provisions  limiting  the 
lovery  of  antitrust  plaintiffs  to  actual 
jamages  under  specified  circumstances, 
toecifically,  ACADIA,  Saint  Peray. 
=RANCE;  Case  Technology.  Watford. 
3NGLAND;  Copper  Moimtain  Networks. 
3|an  Diego.  CA;  CoSine.  Belmont.  CA; 
^stributed  Networking.  Greensboro, 
AC;  Netcom  Systems,  Chatsworth.  CA; 
^IRTC,  Hemdon.  VA;  PMC-Sierra.  Inc., 
aby.  British  Coliunbia.  CANADA; 

abridge,  Tel-Aviv,  ISRAEL;  Tiara 

letwor^.  Fremont,  CA;  Timeplex 

up,  Woodcliff  Lake,  NJ  have  joined 
I  worldwide  members.  American 

search  Group,  Inc.,  Gary,  NC;  Current 
alysis.  Sterling,  VA;  ENAV,  Rome. 

ALY;  IMS.  Inc..  Atlanta.  GA;  and  Net 
ity,  Rishon  Lezion,  ISRAEL  have 
dined  as  auditing  members.  Also. 


AccessLan  Commimications,  San  Jose. 
CA;  Alphanet  Telecom,  Toronto, 
Ontario,  CANADA;  Andrew 
Corporation.  Orland  Park.  IL;  Ardent 
Commimications,  San  Jose,  CA;  Chair 
for  Computer  Networks,  Dresden, 
GERMANY;  Compaq  Computer, 
Houston,  TX;  Concert,  Reston,  VA; 
Conklin  Instrument  Corporation, 
Norcross,  GA;  Datacraft  Asia  Ltd.. 
Taikoo  Shing,  HONG  KONG;  DHL 
Worldwide  Express,  Burlingame,  CA; 
Digital  Equipment  Corporation, 
Reading,  Berkshire,  ENGLAND;  FORE 
Systems,  Andover,  MA;  GTE  Labs, 
Taimton,  MA;  Herkimian  Laboratories 
Inc.,  Rockville,  MD;  Interphase 
Corporation,  Dallas,  TX;  Jupiter 
Technology  Inc.,  Waltham,  MA;  Kaspia 
Systems,  Inc.,  Beaverton.  OR;  Mantis 
Technology.  Ltd..  New  YoA.  NY; 
MobileComm,  Irving,  TX;  Natural  Micro 
Systems,  Framingham,  MA;  Netopia, 
Alameda.  CAi Network  General  Corp., 
Menlo  Park.  CA;  Nokia 
Telecommimications.  FINLAND;  OKI 
America,  Inc.,  New  York,  NY;  OUCOM, 
Gdansk,  POLAND;  Polish  Telecom. 
Warsaw.  POLAND;  RD6.  Inc..  Montreal. 
CANADA;  Sourcecom  Corporation. 
Westlake  Village.  CA;  Telenetworks. 
Petaluma.  CA;  Tellabs,  Ltd.,  Shannon. 
County  Clare.  IRELAND;  TRA.  St. 
Marys.  KS;  Trend  Communications. 
High  Wycombe  Bucks.  ENGLAND; 
Txport  Transport,  Madison,  WI;  and 
Wandel  &  Goltermann,  Research 
Triangle  Park,  NC  have  been  dropped  as 
parties  to  this  venture.  ACSI  has 
changed  its  name  to  e.Spire. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  The  Frame 
Relay  Forum  intends  to  file  additional 
written  notification  disclosing  all 
changes  in  membership. 

On  April  10, 1992,  The  Frame  Relay 
Fonmi  filed  its  original  notification 
pursuant  to  Section  6(a)  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
Section  6(b)  of  the  Act  on  July  2. 1992 
(57  FR  29537). 

The  last  notification  was  filed  with 
the  Department  on  December  29. 1997. 
A  notice  has  not  yet  been  published  in 
the  Federal  Register. 
Constance  K.  Robinson. 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  98-34653  Filed  12-30-98;  8:45  am] 
BlUmO  CODE  4410-11-41 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  Nationai 
Cooperative  Research  and  Production 
Act  of  1993-Gas  Utilization  Research 
Forum  fQURP') 

Notice  is  hereby  given  that,  on  May 
19, 1998,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C. 
84301  et  seq,  ("the  Act").  Gas 
UtiUzation  Research  Forum  ("GURF") 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  imder  specified  circiunstances. 
Specifically.  Syntroleum  Corporation. 
Tulsa,  OK,  has  been  added  as  a  party  to 
this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Gas 
Utilization  Research  Forum  ("GURF") 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  December  19. 1990.  Gas 
Utilization  Research  Forum  ("GURF") 
filed  its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  January  16. 1991  (56 
FR1655). 

The  last  notification  was  filed  with 
the  Department  on  March  4, 1998.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  July  24,  1998  (63  FR  39901). 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  98-34661  Filed  12-30-98;  8:45  ami 

BIUMO  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Gas  Utilization  Research 
Forum  C'GURP') 

Notice  is  hereby  given  that,  on  July  6, 
1998  piu^uant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C. 
§  4301  et  seq.  ("the  Act").  Gas 
Utilization  Research  Forum  ("GURF") 
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has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Anadarko  Petroleum 
Corporation,  Houston,  TX  has  been 
added  as  a  party  to  this  venture.  In 
addition,  a  current  member,  formerly 
Eniricerche  S.p.A.  of  Milan,  Italy,  has 
changed  its  company  name  to 
EniTechnologie  S.p.A. 

No  other  changes  have  been  made  in 
either  the  membership  or  plaimed 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Gas 
Utilization  Research  Forum  ("GURF") 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  IDecember  19, 1990,  Gas 
UtilizaUon  Research  Forum  ("GURF") 
field  its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  January  16, 1991  (56 
FR 1655). 

The  last  notification  was  filed  with 
the  Department  on  May  19, 1998.  A 
notice  has  not  yet  been  published  in  the 
Federal  Register. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  98-34662  Filed  12-30-98;  8:4S  am] 

BILUNQ  CODE  44ia-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Networli  Management 
Forum 

Notice  is  hereby  given  that,  on  April 
3, 1998,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C. 
§4301  et  seq.  ("the  Act"),  Network 
Management  Forum  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  imder  specified  circumstances. 
Specifically,  INRIA  LORRAINE, 
Botanique,  Villers-Les-Nancy,  FRANCE 
and  ITRI/CCL,  Taiwan.  REPUBUC  OF 


CHINA  have  been  added  as  Affiliate 
Members  to  this  venture.  Cnet,  Inc.  has 
changed  its  name  to  CNET/Glenajrre. 
Swiss  Telecom  PTT  has  changed  its 
name  to  Swisscom,  and  02  Technology 
has  changed  its  name  to  02  Technology/ 
Unidata.  Also,  CSC  Intelicom,  Inc., 
Rochester,  NY  has  been  dropped  as  a 
party  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Network 
Management  Forum  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  membership. 

On  October  21, 1988.  Network 
Management  Forum  filed  its  original 
notification  pursuant  to  Section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  December  8, 1988  (53  FR  49615). 

The  last  notification  was  filed  with 
the  E)epartment  on  November  19, 1997. 
A  notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  March  31, 1998  (63  FR  15437). 
Constance  K.  Robinson, 
Director  of  Operations,  Antitm^^Df^vision. 
(FR  Doc.  98-34657  Filed  12-30-98;  8:45  ami 

BILUNQ  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— OBI  Consortium,  Inc. 

Notice  is  hereby  given  that,  on  August 
31. 1998,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993. 15  U.S.C. 
§  4301  et  seq.  ("the  Act").  OBI 
Consortium.  Inc.  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  imder  specified  circumstances. 
Specifically.  Stream  International 
Holdings,  Inc.  (Corporate  Software  & 
Technology).  Norwood,  MA;  and 
Eastman  Chemical  Company,  Longview, 
TX  have  been  dropped  as  parties  to  this 
venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  OBI 
Consortium,  Inc.  intends  to  file 


additional  written  notification 
disclosing  all  changes  in  membership. 

On  September  10, 1997,  OBI 
Consortium,  Inc.  has  filed  its  original 
notification  pursuant  to  Section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  November  19. 1997  (62  FR 
60531). 

The  last  notification  was  filed  with 
the  Department  on  May  29. 1998.  A 
notice  has  not  yet  been  published  in  the 
Federal  Register. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  98-34654  Filed  12-30-98;  8:45  am] 

BILUNQ  COOE  441»-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  tlie  National 
Coooerative  Research  and  Production 
Act  of  1993— The  Phase  Change  Bralce 
Team  f 'PCBT') 

Notice  is  hereby  given  that,  on 
September  15, 1998,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
15  U.S.C.  §  4301  et  seq.  ("the  Act"),  The 
Phase  Change  Brake  Team  ("PCBT")  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  Ohio  Aerospace  Institute,  Cleveland. 
OH;  Aircraft  Braking  Systems 
Corporation.  Akron,  OH;  and  Applied 
Sciences.  Inc..  Cedarville.  OH.  The 
nature  and  objectives  of  the  venture  are 
research  and  development  relating  to 
the  application  of  phase  change 
materials  to  aircraft  braking  systems. 
The  participants  are  joining  together  to 
engage  in  activities  related  to  the  sub- 
scale  and  full-scale  development  and 
testing  of  phase  change  composite  brake 
disks  for  aircraft  braking  applications. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  98-34659  Filed  12-30-98;  8:45  am] 

BILUNQ  COOE  4410-11-M 
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OEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cjooperative  Research  and  Production 
Act  of  1993— Wireless  Application 
Avtocol  Forum,  LTD. 

I  Notice  is  hereby  given  that,  on  March 
18. 1998,  piirsnant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
$t  seq.  ("the  Act").  Wireless  Application 
Protocol  Forum,  Ltd.  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Gbmmission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  involving  the  Act's  provisions 
hiniting  the  recovery  of  antitrust 

!iiaintifiis  to  actual  damages  imder 
pecified  circumstances.  Pursuant  to 
Section  6(b)  of  the  Act.  the  identities  of 
the  parties  are  Motorola,  Inc., 
Schaumberg,  IL;  Unwired  Planet,  Inc.. 
Redwood  Shores,  CA;  Nokia  Mobile 
Phones  LTD,  Tampere.  FINLAND;  and 
^csson  Mobile  Communications  AB, 
Lund,  SWEDEN.  The  nature  and 
objectives  of  the  venture  are  the  WAP 
(Wireless  Application  Protocol)  Forum 
develops  specifications  for  wireless 
4ftworks  that  enable  manufacturers, 
i^Mworks  operators,  content  providers, 
and  application  developers  to  offer 
compatible  products  and  services  for 
Internet  access,  advanced  services,  and 
mobile  communications  applications. 
C«iistaiioe  K.  Robinson. 
Director  of  Operations.  Antitrust  Division. 
I '  R  Doc.  9S-34663  Filed  12-3&-98: 8:45  am] 

4liJNQ  COOE  4410-11-M 


I CPARTMENT  OF  JUSTICE 
Antitrust  Division 


>tice  Pursuant  to  the  National 
>perative  Research  and  Production 
A^  of  1993— Xerox  PARC 

Notice  is  hereby  given  that,  on 
September  28, 1998.  pursuant  to  Section 
6i(^)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
13  U.S.C.  §  4301  et  seq.  ("the  Act"). 
litrox  PARC  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
oif  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  imder  specified 


circumstances.  Pursuant  to  Section  6(b) 
of  the  Act.  the  identities  of  the  parties 
are  Xerox  Corporation.  Palo  Alto.  CA; 
Georgia  Tech  Research  Corporation, 
Atlanta.  GA;  and  MicroModule  Systems. 
Cupertino,  CA.  The  nature  and 
objectives  of  the  ventiire  are  to  develop 
micro-spring  interconnect  technology 
for  high  density  probing  and  packaging. 
Constaaoe  K.  RobioMm. 
Director  of  Operations,  Antitrust  Division. 
[PR  Doc  98-34655  Filed  12-30-98;  8:45  am] 
MLUNO  OOCC  441»-11-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Comment  Request 

ACTION:  Notice  of  Information  Collection 
Under  Review;  Application  to  Extend/ 
Change  Nonimmigrant  Status. 

The  Department  of  Justice, 
Immigration  and  Natm^zation  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  infonnation  collection  is 
published  to  obtain  comments  bom  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
"sixty  days"  until  March  1, 1999. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  acciiracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technolo^cal  collection  techniques  or 
other  forms  of  infonnation  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Infonnation  Collection: 
Reinstatement  without  change  of 
previously  approved  collection. 


(2)  Title  of  the  Form/Collection: 
Application  to  Extend/Change 
Nonimmigrant  Status. 

(3)  Agency  fonn  number,  if  any.  and 
the  applicable  component  of  the 
Depaiiment  of  Justice  sponsoring  the 
collection:  Form  1-539,  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  This  form  is  used  by  a 
nonimmigrant  to  apply  for  an  extension 
of  stay  or  change  of  nonimmigrant 
status.  The  INS  will  use  the  dataon  this 
to  determine  eligibility  for  the  requested 
immigration  benefit. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  256.210  responses  at  45 
minutes  (.75)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  192,158  annual  burden 
hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instnmtient  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291. 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.Department 
of  Justice,  Room  5307,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  biirden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division.  Suite  850,  Washington  Center. 
1001  G  Street.  NW..  Washington.  DC 
20530. 

Dated:  December  24. 1998. 
Richard  A.  Sloan, 

Department  Clearance  Officer.  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 
(PR  Doc.  98-34557  Filed  12-30-98;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Inunlgration  and  Naturalization  Service 

Agency  information  Collection 
Activities:  Comment  Request 

action:  Notice  of  Infonnation  Collection 
Under  Review:  Arrival/Departure 
Record. 

The  Department  of  Justice, 
Inunigration  and  Natiualization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
pubUc  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
"sixty  days"  until  March  1, 1999. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utiUty; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  vahdity  of  the 
methodology  and  assiunptions  used; 

(3)  Enhance  the  quaUty,  utiUty.  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Reinstatement  without  change  of 
previously  approved  collection  which 
has  expired. 

(2)  Titie  of  the  Form/Collection: 
Arrival-Departure  Record. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Depaiiment  of  Justice  sponsoring  the 
collection:  Form  1-94.  Office  of 
Inspections,  Immigration  and 
Naturahzation  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  Documentation  of  alien 
arrival  and  departure  to  and  from  the 
United  States  is  a  part  of  the  manifest 


requirements  of  Sections  231  and  235  of 
the  Immigration  and  NationaUty  Act 
(IN A)  and  may  be  evidence  of 
registration  when  issued  as  provided  by 
Section  264  of  the  INA. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  13,924,380  responses  at  4 
minutes  (.066)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  919.009  annual  burden 
hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291. 
Director,  PoUcy  Directives  and 
Instructions  Branch,  Inunigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street,  NW.. 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  items(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW.,  Washington,  DC 
20530. 

•-     Dated:  December  23, 1998. 
RkJurd  A.  Sloan, 

Department  Cleaiance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 
[FR  Doc.  98-34558  Filed  12-30-98;  8:45  am] 

BILLMQ  CODE  4410-1S-M 


NUCLEAR  REGULATORY 
COMMISSION 

PA  98-045] 

William  H.  Clark;  Order  Prohibiting 
Involvement  in  NRC-Licensed 
Activities 

I 

WilUam  H.  Clark  was  formerly 
employed  by  the  Power  Authority  of  the 
State  of  New  York  (New  York  Power 
Authority)  as  a  contract  employee  who 
had  been  granted  unescorted  access  to 
the  Indian  Point  Unit  3  Nuclear  Power 
Plant  (Indian  Point  3  Plant).  The  New 
York  Power  Authority  is  the  holder  of 
FaciUty  Operating  License  No.  DPR-64, 
issued  by  the  Nuclear  Regulatory 
Commission  (NRC  or  Commission) 


pursuant  to  10  CFR  Part  50  on  April  5, 
1976.  The  license  authorizes  the 
operation  of  the  Indian  Point  3  Plant  in 
accordance  with  conditions  specified 
therein.  The  faciUty  is  located  in 
Buchanan,  New  York. 

Mr.  Clark  was  also  formerly  employed 
by  the  Centerior  Service  Corporation 
(Centerior)  as  a  contract  employee  who 
had  been  granted  unescorted  access  to 
the  Perry  Nuclear  Power  Plant  (Perry 
Plant).  Centerior  is  the  holder  of  Facility 
Operating  License  No.  NPF-58,  issued 
by  the  NRC  pursuant  to  10  CFR  Part  50 
on  November  18, 1987.  The  license 
authorizes  the  operation  of  the  Perry 
Plant  in  accordance  with  conditions 
specified  therein.  The  faciUty  is  located 
in  Perry,  Ohio. 

n 

On  October  30  and  31, 1997,  the  NRC 
received  infonnation  bom  Centerior  and 
the  New  York  Power  Authority,  in 
accordance  with  10  CFR  73.71(b)(1), 
that  Mr.  Clark  had  been  granted 
unescorted  access  to  the  Perry  Plant 
during  the  period  Septeml>er  11  through 
September  25, 1997,  and  the  Indian 
Point  3  Plant  during  the  period  May  13 
thxough  August  14, 1997,  and  that  Mr. 
Clark  was  previously  denied  unescorted 
access  to  the  Philadelphia  Electric 
Company's  (PECo)  Peach  Bottom 
Nuclear  Plant  (Peach  BoUom  Plant) 
based  on  a  positive  test  for  illegal  drug 
use  (marijuana).  On  October  30, 1997, 
the  New  York  Power  Authority 
submitted  Licensee  Event  Report  (LER) 
No.  97-026-00  to  the  NRC  which 
concluded  that  Mr.  Clark  had  been 
granted  unescorted  access  to  the  Indian 
Point  3  Plant  based,  in  part,  on  false 
information  that  Mr.  Clark  provided  to 
the  New  York  Power  Authority  during 
pre-access  screening  regarding:  (1)  a 
prior  positive  test  for  illegal  drug  use 
(marijuana),  which  was  administered  to 
him  by  PECo  on  September  4, 1996;  and 
(2)  a  prior  denial  of  unescorted  access 
to  PECo's  Peach  Bottom  Plant  based  on 
a  positive  test  for  illegal  drug  use. 
Centerior  submitted  a  similar  LER  (No. 
97-SOl-OOO)  to  the  NRC  on  October  31, 
1997.  Both  Centerior  and  the  New  York 
Power  Authority  informed  the  NRC  that . 
had  the  information  regarding  Mr. 
Clark's  previous  positive  test  for  illegal 
drug  use  and  his  denial  of  imescorted 
access  to  the  Peach  Bottom  Plant  been 
known,  Mr.  Clark  would  not  have  been 
granted  imescorted  access  to  their 
nuclear  faciUties. 

In  response  to  the  information 
reported  by  Centerior  and  the  New  York 
Power  Authority  to  the  NRC,  the  NRC 
initiated  an  investigation  of  facts  and 
circumstances  surrounding  the  allegedly 
false  infonnation  that  Mr.  Clark 


;  rovided  to  Centerior  and  the  New  York 

;  ower  Authority  in  order  to  gain 

L  nescorted  access  to  the  Perry  Plant  and 

i  le  Indian  Point  3  Plant.  The 

L  ivestigation  established: 

1.  On  September  4, 1996,  Mr.  Clark 
^bmitted  to  pre-access  drug  and 
taQcohol  testing  in  order  to  gain 
Unescorted  access  to  PECo's  Peach 
^ottom  Plant  and  the  immunoassay 
Islcreen  performed  by  PECo  at  its  on-site 
lab  identified  the  presence  of 
c&nnabinoids  (marijuana). 
I    2.  The  specimen  Mr.  Clark  submitted 
kp  PECo  on  September  4, 1996,  was 
tested  by  the  company  DrugScan  on 
September  5, 1996,  and  DrugScan 
reported  to  PECo  that  the  specimen 
t^ted  positive  for  marijuana 

etabolites. 

3.  On  September  19, 1996,  PECo  sent 
Clark  a  certified  letter  which  stated 

at  PECo  had  received  the  results  of  his 
access  drug  test  and  that  if  he  did 
not  contact  the  medical  review  officer 
within  five  days  of  receiving  the  letter, 
p^s  pre-access  drug  test  would  be 
declared  positive.  On  October  1, 1996, 
the  medical  review  officer  declared  Mr. 
plark's  pre-access  drug  test  positive 
bksed  upon  a  positive  drug  test  report 
uid  no  response  fit>m  Mr.  Clark.  The 
unopened,  unclaimed  certified  letter 
was  returned  to  PECo  by  the  post  office 
0^  November  4, 1996! 
ji  4.  By  letter  dated  October  25, 1996, 
P^Co  informed  Mr.  Clark  that  he  was 
being  denied  unescorted  access  to 

!iCo's  Peach  Bottom  Plant  for  failing  to 
eet  PECo's  fitness  for  duty 
quirements.  The  letter  was  mailed  to 
Mr.  Clark  on  October  28, 1996,  by 
Certified  mail,  return  receipt  requested, 

!id  Mr.  Clark  signed  the  certified  mail 
ceipt  on  or  about  November  13, 1996, 
ereby  acknowledging  his  receipt  of  the 
latter. 

5.  On  April  28, 1997,  Mr.  Clark 
applied  for  unescorted  access  to  the 
Indian  Point  3  Plant  and  answered  "No" 

two  questions  in  order  to  gain- 
escorted  access  to  the  Indian  Point  3 
ant:  (a)  whether  he  had  ever  been 
enied  unescorted  access  to  a  nuclear 

fower  plant  or  employment  due  to  a 
,  tness  for  duty  policy,  and  (b)  whether 
he  had  ever  been  denied  imescorted 
aitcess  to  a  nuclear  power  plant  for  any 
ijeason. 

6.  Based,  in  part,  on  Mr.  Clark's 

^  Lswer  of  "No"  to  the  two  questions 
lifted  above  in  item  five,  Mr.  Clark  was 
granted  unescorted  access  to  the  Indian 
I  '^int  3  Plant  itom  May  13  to  August  14, 

7.  On  September  10. 1997.  Mr.  Clark 
6  ^plied  for  unescorted  access  to  the 
I'lrrry  Plant  and  answered  "No"  to  two 
c  I  lestions  in  order  to  gain  unescorted 


access  to  the  Perry  Plant:  (a)  whether  he 
had  at  any  time  in  the  past  five  years 
tested  positive  for  illegal  drug  use.  and 
(b)  whether  he  had  at  any  time  in  the 
past  five  years  been  removed  fi'om 
activities  or  denied  unescorted  access  at 
any  nuclear  power  plant,  or  other 
employment  as  a  result  of  a  fitness  for 


8.  Based,  in  part,  on  Mr.  Clark's 
answer  of  "No"  to  the  two  questions 
listed  above  in  item  seven,  Mr.  Clark 
was  granted  unescorted  access  to  the 
Penry  Plant  fi-om  September  11  to 
September  25, 1997. 

9.  On  August  26, 1998,  a  Demand  for 
Information  (DFI)  was  sent  to  Mr.  Clark. 
The  DFI  requested  Mr.  Clark  to  respond 
to  a  series  of  questions  about  his 
applications  for  unescorted  access  to  the 
Indian  Point  3  and  Perry  plants.  Because 
Mr.  Clark  had  not  responded  to  the  first 
DFI,  a  second  copy  of  the  DFI  was  sent 
to  Mr.  Clark  on  or  about  the  fourth  week 
in  September  1998.  As  of  the  date  of  this' 
Order,  Mr.  Clark  has  not  responded  with 
the  information  requested  by  the  DFI, 
and  the  post  office  has  not  returned  the 
two  copies  of  the  DFI  that  were  mailed 
to  Mr.  Clark. 

10.  On  October  11  and  October  22, 
1998,  telephone  calls  were  placed  to  Mr. 
Clark's  residence  and  messages  were  left 
on  an  answering  machine  asking  Mr. 
Clark  to  contact  the  NRC  Region  III 
Office  to  discuss  the  DFI.  As  of  the  date 
of  this  Order,  Mr.  Clark  has  not 
contacted  the  NRC  Region  III  Office  in 
response  to  the  telephone  calls. 

Based  on  the  above,  it  appears  that 
Mr.  Clark,  a  former  contract  employee  of 
both  New  York  Power  Authority  and 
Centerior,  has  engaged  in  deliberate 
misconduct  by  providing  false 
information  to  both  NRC  licensees,  and 
it  raises  serious  doubt  as  to  whether  Mr. 
Clark  can  be  relied  upon  to  comply  with 
NRC  requirements  and  to  provide 
complete  and  acciinte  information  to 
NRC  licensees. 

m 

The  NRC  must  be  able  to  rely  on  a 
facility  licensee  and  its  employees  to 
comply  with  the  provisions  of  all  NRC 
regulations.  Based  on  its  investigation, 
the  NRC  has  concluded  that  Mr.  Clark 
violated  the  NRC's  regulations 
prohibiting  deliberate  misconduct  at 
nuclear  power  facilities.  Specifically,  10 
CFR  50.5(a)(2),  "Deliberate 
Misconduct,"  prohibits  any  employee  of 
an  NRC  licensee,  or  any  employee  of  a 
contractor  or  subcontractor  of  an  NRC 
licensee,  from  deliberately  submitting 
information  to  an  NRC  licensee  that  the 
person  submitting  the  information 
knows  to  be  incomplete  or  inaccurate  in 
some  respect  material  to  the  NRC.  The 


false  answers  and  the  information  that 
Mr.  Clark  failed  to  provide  about  his 
prior  use  of  marijuana  and  his  failed 
FFD  test  at,  and  his  revoked  unescorted 
access  to,  the  Peach  Bottom  plant  are 
material  to  the  NRC  because  licensees 
are  required  to  consider  such 
information  in  making  determinations 
for  unescorted  access  in  accordance 
with  the  requirements  of  10  CFR  73.56. 
Therefore,  the  NRC  has  concluded  that 
Mr.  Clark's  actions  were  a  deliberate 
violation. 

Mr.  Clark's  deliberate  actions  have 
raised  serious  doubt  as  to  whether  he 
can  be  relied  upon  to  comply  with  NRC 
requirements  and  to  refrain  bom 
deliberately  violating  those  regulations. 
Consequently,  I  lack  the  requisite 
reasonable  assurance  that  licensed 
activities  can  be  conducted  in 
compliance  with  the  Commission's 
requirements  and  that  the  health  and 
safety  of  the  public  will  be  protected  if 
Mr.  Clark  were  permitted  at  this  time  to 
be  involved  in  NRC-licensed  activities. 
Therefore,  the  public  health,  safety,  and 
interest  require  that  Mr.  Clark  be 
prohibited  from  any  involvement  in 
NRC-licensed  activities  for  a  period  of 
one  year  irom  the  effective  date  of  this 
Order,  and  if  he  is  currently  involved 
with  another  licensee  in  NRC-licensed 
activities  at  this  time,  he  must 
immediately  cease  such  activities,  and 
inform  the  NRC  of  the  name,  address 
and  telephone  number  of  the  employer, 
and  provide  a  copy  of  this  Order  to  the 
employer.  Additionally,  for  a  period  of 
one  year  following  the  one-year 
probation  period,  Mr.  Clark  is  required 
to  notify  the  NRC  of  any  employment  in 
NRC-licensed  activities. 

IV 

Accordingly,  pursuant  to  sections 
103, 161b.  161i,  1610, 182  and  186  of 
the  Atomic  Energy  Act  of  1954.  as 
amended,  and  the  Commission's 
regulations  in  10  CFR  2.202, 10  CFR 
50.5, 10  CFR  73.56,  and  10  CFR  150.20. 
it  is  hereby  ordered  that: 

1.  William  H.  Clark  is  prohibited  for 
one  year  from  the  effective  date  of  this 
Order  from  engaging  in  NRC-licensed 
activities.  NRC-licensed  activities  are 
those  activities  that  are  conducted 
pursuant  to  a  specific  or  general  license 
issued  by  the  NRC,  including,  but  not 
limited  to,  those  activities  of  Agreement 
State  licensees  conducted  pursuant  to 
the  authority  granted  by  10  CFR  150.20. 

2.  For  a  period  of  one  year  after  the 
period  of  prohibition  has  expired, 
William  H.  Clark  shall,  within  20  days 
of  his  acceptance  of  any  employment 
offer  involving  NRC-licensed  activities 
or  his  becoming  involved  in  NRC- 
licensed  activities,  as  defined  in 
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Paragraph  IV.  1  above,  provide  notice  to 
the  Director,  Office  of  Enforcement.  U.S. 
Nuclear  Regulatory  Conunission, 
Washington.  D.C.  20555,  of  the  name, 
address,  and  telephone  number  of  the 
employer  or  the  entity  where  he  is.  or 
will  be.  involved  in  the  NRC-licensed 
activities.  In  the  initial  notification,  Mr. 
Clark  shall  include  a  statement  of  his 
commitment  to  comply  with  regulatory 
requirements  and  the  basis  why  the 
Commission  should  have  confidence 
that  he  will  now  comply  with 
applicable  NRC  requirements. 

The  Director.  Office  of  Enforcement, 
may.  in  writing,  relax  or  rescind  any  of 
the  above  conditions  upon 
demonstration  by  Mr.  Clark  of  good 
cause. 


In  accordance  with  10  CFR  2.202, 
William  H.  Clark  must,  and  any  other 
person  adversely  affected  by  this  Order 
may,  submit  an  answer  to  this  Order, 
and  may  request  a  hearing  on  this 
Order,  within  20  days  of  the  date  of  this 
Order.  Where  good  cause  is  shown, 
consideration  will  be  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  must  be  made  in 
writing  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  D.C.  20555. 
and  include  a  statement  of  good  cause 
for  the  extension.  The  answer  may 
consent  to  this  Order.  Unless  the  answer 
consents  to  this  Order,  the  answer  shall, 
in  writing  and  imder  oath  or 
affirmation,  specifically  admit  or  deny 
each  allegation  or  charge  made  in  this 
Order  and  shall  set  forth  the  matters  of 
fact  and  law  on  which  Mr.  Clark  or 
other  person  adversely  affected  reUes 
and  the  reasons  as  to  why  the  Order 
should  not  have  been  issued.  Any 
answer  or  request  for  a  hearing  shall  be 
submitted  to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  ATTN: 
Assistant  for  Rulemakings  and 
Adjudications,  Washington,  DC  20555. 
Copies  also  shall  be  sent  to  the  Director, 
Office  of  Enforcement,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  to  the  Deputy  Assistant 
General  Counsel  for  Enforcement  at  the 
same  address,  to  the  Regional 
Administrator,  NRC  Region  I,  475 
Allendale  Road,  King  of  Prussia,  PA 
19406-1415,  to  the  Regional 
Administrator,  NRC  Region  m,  801 
Warrenville  Road.  Lisle,  IL  60532-4351. 
and  to  Mr.  Clark,  if  the  answer  or 
hearing  request  is  by  a  person  other  than 
Mr.  Clark.  If  a  person  other  than  Mr. 
Clark  requests  a  hearing,  that  person 
shall  set  forth  with  particularity  the 
manner  in  which  his  interest  is 
adversely  affected  by  this  Order  and 


shall  address  the  criteria  set  forth  in  10 
CFR  2.714(d). 

If  a  hearing  is  requested  by  Mr.  Clark 
or  a  person  whose  interest  is  adversely 
affected,  the  Commission  will  issue  an 
Order  designating  the  time  and  place  of 
any  hearing.  If  a  hearing  is  held,  the 
issue  to  be  considered  at  such  hearing 
shall  be  whether  this  Order  should  be 
sustained. 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  If  an 
extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specified  in  Section  IV  shall 
be  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received. 

Dated  at  Rockville,  Maryland  this  21st  day 
of  December  1998. 

For  the  Nuclear  Regulatory  Commission. 
Malcolm  R.  Knapp, 

Deputy  Executive  Director  for  Regulatory 
Effectiveness. 

(FR  Doc.  9&-34578  Filed  12-30-98;  8:45  am] 
BILLING  0006  7S90-«1-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-313  and  50-3681 

Entergy  Operations,  Inc.;  Arkansas 
Nuclear  One,  Unit  Nos.  1  and  2,  Notice 
of  Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Entergy 
Operations.  Inc.  (the  Ucensee)  to 
withdraw  its  May  2, 1996,  appUcation 
for  proposed  amendment  to  FaciUty 
Operating  License  Nos.  DRP-51  and 
NPF-6  for  Arkansas  Nuclear  One,  Units 
1  and  2,  located  in  Pope  County, 
Arkansas. 

The  proposed  amendment  would 
have  extended  the  allowed  outage  time 
(AOT)  for  the  emergency  diesel 
generators  at  Arkansas  Nuclear  One, 
Units  1  and  2  to  7  days  with  an 
additional,  once  per  refueling  cycle, 
extension  of  7  more  days  for  each 
machine. 

The  Commission  had  previously 
issued  a  proposed  no  significant  hazards 
consideration  determination  pubUshed 
in  the  Federal  Register  on  May  22, 1996 
(61  FR  25703).  However,  by  letter  dated 
December  11, 1998,  the  licensee 
withdrew  the  proposed  change. 

Foe  further  details  with  respect  to  this 
action,  see  the  appUcation  for 


amendment  dated  May  2, 1996,  as 
supplemented  by  letter  dated  November 
7, 1996,  and  the  Ucensee's  letter  dated 
Diecember  11, 1998,  which  withdrew  the 
appUcation  for  the  Ucense  amendment. 
The  above  docimients  are  available  for 
public  inspection  at  the  Commission's 
PubUc  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  Tomlinson 
Library,  Arkansas  Tech  University, 
Russelville.  AR  72801. 

Dated  at  Rockville,  Maryland,  December 
23. 1998. 

For  the  Nuclear  Regulatory  Commission. 
M.  Qiristopher  Nolan, 
Project  Manager,  Project  Directorate  IV-1, 
Division  of  Reactor  Projects  W/IV,  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  98-34572  Filed  12-30-98;  8:45  am] 
BILLMQ  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-335  and  50-389] 

Florida  Power  and  Light  Company,  et 
al.;  Notice  of  Withdrawal  of  Application 
for  Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Conunission)  has 
granted  the  request  of  the  Florida  Power 
and  Light  Company  (the  Ucensee)  to 
withdraw  its  June  21, 1995  appUcation 
for  proposed  amendments  to  FaciUty 
Operating  Licenses  Nos.  50-335  and  50- 
389  for  the  St.  Lucie  Plant,  Unit  Nos.  1 
and  2,  located  in  St.  Lucie  County, 
Florida. 

The  proposed  amendment  would 
have  revised  the  fadUty  technical 
specifications  pertaining  to  the  time 
allowed  for  the  Low  Pressure  Safety 
Injection  Systems  to  be  returned  to 
operable  status. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  pubUshed  in 
the  Federal  Register  on  September  27, 
1995  (60FR49936).  However,  by  letter 
dated  December  15. 1998,  the  licensee 
withdrew  the  proposed  changes. 

For  further  details  with  respect  to  this 
action,  see  the  appUcation  for 
amendments  dated  June  21, 1995,  and 
the  Ucensee's  letter  dated  December  15, 
1998,  which  withdrew  the  appUcation 
for  these  Ucense  amendments.  The 
above  documents  are  available  for 
pubUc  inspection  at  the  Commission's 
PubUc  Dociunent  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  pubUc 
document  room  located  at  the  IncUan 
River  Junior  College  Library,  3209 
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Virginia  Avenue,  Fort  Pierce,  Florida 
14954-4003. 

Dated  at  Rockville.  Maryland,  this  22nd 
day  of  December  1998. 

For  the  Nuclear  Regulatory  Commission. 
MrUliamC.  Cleaves. 

Project  Manager.  Project  Directorate  11-3, 
Division  of  Reactor  Projects— I/U,  Office  of 
Nuclear  Reactor  Repilation. 
[FR  Doc.  98-34573  Filed  12-30-98;  8:45  am] 
MUMS  CODE  7810-01-^ 


NUCLEAR  REGULATORY . 
COMMISSION 

pocket  Noe.  50-335  and  50-380] 

Florida  Power  and  Lljht  Company,  et 
al.;  Notice  of  Withdrawal  of  Application 
for  Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Conunission  (the  Commission)  has 
granted  the  request  of  the  Florida  Power 
and  Light  Company  (the  Ucensee)  to 
withdraw  its  June  21, 1995  appUcation 
for  proposed  amendments  to  Facility 
Operating  Licenses  Nos.  50-335  and  50- 
389  for  the  St.  Lude  Plant,  Unit  Nos.  1 
and  2,  located  in  St.  Lucie  Coimty, 
Florida. 

The  proposed  amendment  would 
have  revised  the  faciUty  technical 
specifications  pertaining  to  the  time 
allowed  fm  a  single  inoperable 
Emergency  Diesel  Generator  to  be 
returned  to  operable  status. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Isstiance  of  Amendment  pubUshed  in 
the  Federal  Reglater  on  September  27, 
1995  (60  FR  49936).  However,  by  letter 
dated  December  15, 1998,  the  licensee 
withdrew  the  proposed  changes. 

For  forther  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  June  21, 1995,  and 
the  licensee's  letter  dated  December  15, 
1998,  which  withdrew  the  application 
for  these  license  amendments.  The 
above  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Doctunent  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  Indian 
River  Junior  College  Library,  3209 
Virginia  Avenue,  Fort  Pierce,  Florida 
34954-9003. 

Dated  at  Rockville,  Maryland,  this  22nd 
day  of  December  1998. 


For  the  Nuclear  Regulatory  Commission. 
William  C.  Cleaves, 

Project  Manager,  Project  Directorate  US, 
Division  of  Reactor  Projects — I/Il,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  98-34624  Filed  12-30-98;  8:45  am] 
BNJJNQ  COOE  7SM>-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Pktdcet  Nos.  50-315  and  50-3iq 

Indiana  Michigan  Power  Company; 
Notice  of  Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  a  request  by  faidiana  Michigan 
Power  Company  (the  Uoensee)  to 
withdraw  its  March  26, 1997, 
appUcation  for  an  amendment  to 
Facility  Operating  License  No.  DPR-58 
and  Facility  Operating  License  DPR-74 
for  the  Donald  C.  Cook  Nuclear  Plant, 
Units  1  and  2,  located  in  Berrien 
County,  Midugan.  Notice  of 
Consideration  of  Issuance  of  this 
amendment  was  published  in  the 
Federal  Register  on  May  21, 1997  (62 
FR  27796). 

The  piupose  of  the  licensee's 
amendment  request  was  to  modify  the 
Technical  Specifications  (TS)  to  correct 
administrative  errors. 

Subsequently,  the  licensee  informed 
the  staff  that  the  amendment  is  no 
longer  required.  Thus,  the  amendment 
application  is  considered  to  be 
withdrawn  by  the  licoisee. 

For  further  detafls  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  26, 1997.  This 
doctunent  is  available  for  pi^lic 
inspection  at  the  Conunission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC, 
and  at  the  local  public  document  room 
located  in  Maud  Preston  Palenske 
Memorial  Library,  500  Market  Street,  St. 
Joseph,  MI  49085. 

Dated  at  Rockville,  Maryland,  this  22nd 
day  of  December  1998. 

For  the  Nuclear  Regulatory  Commission. 
John  F.  Slang, 

Senior  Project  Manager,  Project  Directorate 
m-l.  Division  of  Reactor  Projects— m/IV, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  98-34575  Filed  12-30-98;  8:45  am] 
BHJJNQ  COOE  78SO-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  72-0] 

Public  Service  Company  of  Colorado; 
Issuance  of  Environmental 
Assessment  and  Rnding  of  No 
Significant  impact  Regarding 
Proposed  Exemptton  From 
Requirements  of  10  CFR  PART  72 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  the  Commission) 
is  considering  issuance  of  an  exemption 
from  certain  requirements  of  its 
regulations  to  Ihiblic  Service  Company 
of  Colorado  (PSCo).  The  requested 
exemption  would  allow  PSCo  to  defer 
for  up  to  6  months  the  performance  of 
a  biennial  emergency  response  exerdse 
for  the  Fort  St.  Vrain  (FSV)  independent 
spent  fuel  storage  installation  (ISFSI). 

EnvironnMnlal  Awewnient  (EA) 

Identification  of  Proposed  Action  t  By 
letter  dated  July  31, 1998,  PSCo 
requested  an  exemption  from  the 
reqtiirement  in  10  CFR  72.32(b)(12)(i) 
which  states,  in  part:  "Each  appUcation 
for  an  *  *  *  ISFSI  that  is  Ucensed 
under  this  part  and  that  may  process 
and/or  repackage  spent  fuel,  must  be 
accompanied  by  an  Emeigmcy  Plan  that 
includes  •  *  *  provisions  for 
conducting  *  *  *  biennial  onsite 
exercises  to  test  response  to  simulated 
emergencies."  PSCo  requested  to 
postpone  performance  of  the  required 
biennial  exercise  for  6  months  until 
Jtme  1999. 

Need  for  the  Proposed  Action:  As 
described  in  the  July  31, 1998.  request, 
the  exemption  is  needed  for  the  reasons 
discussed  below.  The  Department  of 
Energy  has  submitted  a  request  to 
transfer  Materials  License  SNM-2504, 
for  the  FSV  ISFSI,  from  PSCo  to  DOE. 
This  request,  submitted  on  December 
17, 1998,  is  ciurently  under  NRC  staff 
review.  "The  completion  of  this  review 
and  transfer  of  the  Ucense  is  anticipated 
in  early  1999.  To  prepare  for  Ucense 
transfer,  DOE  performed  an  emergency 
exerdse  on  September  23, 1998,  for  the 
FSV  ISFSI.  Tlds  exerdse,  which  was 
developed  and  executed  by  DOE  and  its 
agents,  demonstrated  the  response  of 
DOE'S  emergency  response  organization, 
as  well  as  the  response  of  local 
emergency  responders,  including  local 
law  enforcement  and  local  ambulance 
sfirvicos 

As  current  holder  of  the  FSV  ISFSI 
Ucense,  PSCo  is  required,  pursuant  to  10 
CFR  72.32(b)(12)(i).  to  hold  an 
emergency  response  exerdse  biennially. 
The  next  scheduled  emergency  exercise 
for  PSCo  should  be  conducted  in 
December  1998.  PSCo,  in  its  exemption 


72338 


Federal  Register/ Vol.  63,  No.  251 /Thursday,  T>ecember  31,  1998 /Notices 


request,  describes  the  coordination  with 
local  community  responders  who  are 
required  to  perform  an  emergency 
exercise.  The  exemption  is  requested  to 
relieve  the  burden  imposed  on  the  local 
community  responders,  as  well  as  on 
PSCo  support  staff,  by  having  to  prepare 
for  and  perform  two  emergency 
exercises  between  September  1998  and 
Etecember  1998. 

Environmental  Impacts  of  the 
Proposed  Action:  The  Environmental 
Assessment  (EA)  for  the  license 
application  for  the  FSV ISFSI  (56  FR 
5428,  February  11. 1991)  considered  the 
potential  environmental  impacts  of 
construction  and  operation  of  an  ISFSI 
at  the  FSV  site,  hi  the  EA,  the  NRC 
concluded  that  storage  of  spent  fuel  at 
the  FSV  ISFSI  will  not  significantly 
affect  the  quality  of  the  environment. 
The  proposed  actions  now  under 
consideration  would  not  change  the 
potential  environmental  effects  assessed 
in  the  EA.  Specifically,  there  are  no 
environmental  impacts  associated  with 
deferring  an  emergency  exercise 
conducted  by  PSCo  for  the  FSV  ISFSI. 
As  previously  discussed,  an  emergency 
response  exercise  was  run  at  the  FSV 
ISFSI  on  September  23, 1998.  This 
exercise,  although  conducted  by  DOE, 
used  existing  local  responders  whose 
response  is  not  affected  by  the  pending 
license  transfer.  In  addition,  the  onsite 
facility  staff  will  remain  essentially 
unchanged  during  the  transition  from 
PSCo  to  DOE  and  their  response  to 
emergency  situations  is  not  expected  to 
be  changed  appreciably  by  the  license 
transfer.  The  proposed  exemption  does 
not  involve  any  changes  that  increase 
the  probabihty  or  consequences  of 
accidents  which  would  require 
activation  of  the  emergency  response 
organization.  The  proposed  exemption 
does  not  change  the  types  of  effluents 
that  may  be  released  offsite  or 
significantly  increase  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  this 
proposed  exemption  will  have  no 
significant  radiological  or 
nonradiological  environmental  impacts. 

Alternative  to  the  Proposed  Action: 
Since  there  is  no  significant 
environmental  impact  associated  with 
the  proposed  action,  any  alternatives 
with  equal  or  greater  environmental 
impact  are  not  evaluated.  The 
alternative  to  the  proposed  action  would 
be  to  deny  approval  of  the  exemption 
and,  therefore,  require  PSCo  to  conduct 
an  emergency  exercise  before  December 
31, 1998.  This  alternative  would  have 
no  significant  environmental  impacts  as 
well.  However,  denial  of  the  requested 
exemption  would  result  in  an  additional 


exercise  of  local  community  emergency 
response  resources,  which,  because 
these  resources  were  exercised  as 
recently  as  September  1998,  would  not 
provide  any  benefit. 

Agencies  and  Persons  Consulted:  The 
Director  of  the  Laboratory  and  Radiation 
Services  Division  of  the  Colorado 
Department  of  Public  Health  and 
Environment  was  consulted  about  this 
EA  for  the  proposed  action  and  had  no 
concerns. 

Finding  of  No  Significant  Impact 

The  enviroiunental  impacts  of  the 
proposed  action  have  been  reviewed  in 
accordance  with  the  requirements  set 
forth  in  10  CFR  Part  51.  Based  upon  the 
foregoing  EA,  the  Commission  finds  that 
the  proposed  action  of  granting  an 
exemption  from  10  CFR  72.32ft»)(12)(i) 
so  that  PSCo  may  defer  conducting  an 
emergency  exercise  for  fhe  FSV  ISFSI 
will  not  significantly  impact  the  quality 
of  the  human  enviroimient. 
Accordingly,  the  Commission  has 
determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  exemption. 

This  application  was  docketed  under 
10  CFR  Part  72,  Docket  72-9.  For  further 
details  with  respect  to  this  action,  see 
the  application  for  an  ISFSI  license 
dated  December  17, 1996,  and  the 
request  for  exemption  dated  July  31, 
1998,  which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street,  NW, 
Washington,  DC  20555. 

Dated  at  Rockville,  Maryland,  this  23rd  day 
of  December  1998. 

For  the  Nuclear  Regulatory  Commission. 
Susan  F.  Shankman, 
Deputy  Director,  Licensing  and  Inspection 
Directorate,  Spent  Fuel  Project  Office.  Office 
of  Nuclear  Material  Safety  and  Safeguards. 
(PR  Doc.  98-34576  Filed  12-30-98;  8:45  am] 

BILLING  CODE  75WMH-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-311] 

Public  Service  Electric  and  Gas 
Company;  Notice  of  Withdrawal  of 
Applteation  for  Amendment  to  Facility 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
panted  the  request  of  the  Public  Service 
Electric  and  Gas  Company  (the  Ucensee) 
to  withdraw  its  May  1, 1997,  application 
for  proposed  amendment  to  Facility 
Operating  License  No.  DPR-75  for  the 
Salem  Nuclear  Generating  Station,  Unit 
No.  2,  located  in  Salem  County,  New 
Jersey. 


The  proposed  amendment  would 
have  revised  the  facility  technical 
specifications  pertaining  to  auxiliary 
building  exhaust  air  filtration  system 
and  the  switchgear  and  penetration  area 
\entilation  system.  In  a  letter  dated 
August  14, 1997,  the  Ucensee  retracted 
the  portion  of  the  amendment  request 
regarding  the  auxiliary  building  exhaust 
air  filtration  system.  The  Commission 
had  previously  issued  a  Notice  of 
Consideration  of  Issuance  of 
Amendment  pubUshed  in  the  Federal 
Register  on  May  15, 1997  (62  FR  26526). 
However,  byJetter  dated  December  21. 
1998,  the  licensee  withdrew  the 
proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  May  1, 1997,  as 
supplemented  on  August  14, 1997,  and 
the  Ucensee 's  letter  dated  December  21, 
1998,  which  withdrew  the  application 
for  license  amendment.  The  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC, 
and  at  the  local  public  document  room 
located  at  the  Salem  Free  Public  Library, 
112  West  Broadway,  Salem,  NJ  08079. 

Dated  at  Rockville,  Maryland,  this  23rd  day 
of  December  1998. 

For  the  Nuclear  Regulatory  Conunission. 
Patrick  D.  Milano. 

Senior  Project  Manager,  Inject  Directorate 
1-2.  Division  of  Reactor  Projects— I/U.  Office 
of  Nuclear  Reactor  Regulation. 
(FR  Doc.  98-34574  Filed  12-30-98;  8:45  am) 

BILUNQ  CODE  7S«0-01-«> 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-221 

CBS  Corporation  Acting  Through  Its 
Westinghouse  Electric  Company 
Division;  Westinghouse  Test  Reactor 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  FaciUty  License  No.  TR-2,  issued  to 
the  CBS  Corporation  acting  through  its 
Westinghouse  Electric  Company 
Division.  The  license  authorizes 
possession  only  and  decommissioning 
of  the  Westinghouse  Test  Reactor 
(WTR),  located  in  Westmoreland 
County,  Pennsylvania. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  amend 
Facility  License  No.  TR-2  for  the  WTR 
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to  reflect  the  change  in  the  legal  name 
of  the  Ucensee  firom  CBS  Corporation 
acting  through  its  Westinghouse  Electric 
Company  Division  to  simply  the  CBS 
Corporation  once  the  change  is 
accompUshed. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  September  28, 1998, 
as  supplemented  on  November  17. 1998. 

Need  for  the  Proposed  Action 

The  proposed  action  is  needed  to 
accurately  reflect  the  legal  name  of  the 
licensee  once  the  name  is  changed. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  action  is 
administrative  in  nature  and  will  not 
modify  the  WTR  faciUty  configuration, 
procedures  or  reqiiirements.  or  affect 
licensed  activities.  The  employees 
responsible  for  the  Ucensed  WTR 
facility  will  still  be  responsible,  either 
directly  through  the  CBS  Corporation  or 
throu^  contractual  arrangements  for 
which  CBS  Corporation  is  ultimately 
responsible,  notwithstanding  the  new 
name  of  the  licensee.  The  proposed 
action  will  not  affect  the  financial' 
quaUfications  of  the  licensee  to  possess 
and  decommission  the  faciUty. 

The  proposed  action  will  not  increase 
the  probabiUty  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  occupational  or 
public  exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  not  involve  any  historic 
sites.  It  does  not  affect  non-radiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  there 
are  no  significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  significant  environmental 
impacts  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  proposed  action.  Denial  of 
the  application  would  result  in  no 


change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar. 

Alternative  Use  of  Resources 

The  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  environmental  report  for  the 
decommissioning  of  the  WTR. 

Agencies  and  Persons  Contacted 

In  accordance  with  its  stated  poUcy, 
on  November  20, 1998,  the  NRC  staff 
considted  with  the  Pennsylvania  State 
Official.  James  G.  Yusko.  of  the  Bureau 
of  Radiation  Protection,  Pennsylvania 
Department  of  Environmental 
Protection,  regarding  the  environmental 
impact  of  the  proposed  action.  The  State 
official  had  no  comments. 

Findings  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Conmiission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's 
appUcation  dated  September  28, 1998, 
as  supplemented  by  submittal  dated 
November  17, 1998,  which  are  available 
for  public  inspection  at  the 
Commission's  PubUc  Docimient  Room, 
The  Gehnan  Building,  2120  L  Street. 
NW..  Washington.  DC. 

Dated  at  Rockville,  Maryland,  this  21st  day 
of  December  1998. 

For  the  Nuclear  Regulatory  Commission. 
Seymour  H.  WeiM. 
Director,  Non-Power  Reactors  and 
Decommissioning  Project  Directorate, 
Division  of  Reactor  Project  Management, 
Office  of  Nuclear  Reactor  Regulation. 
(PR  Doc.  98-34686  Filed  12-3&-9B:  8:45  am] 
BILUNO  CODE  78M-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-3901 

Tennessee  Valley  Authority;  Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  FaciUty  Operating  License  No.  NPF- 
90  issued  to  the  Tennessee  Valley 
Authority  (TVA  or  the  licensee)  for 


operation  of  the  Watts  Bar  Nuclear 
Plant.  Unit  1  (WBN).  located  in  Rhea 
County.  Tennessee. 

The  proposed  amendment  would 
change  the  Technical  Requirement 
Manual  (TRM)  for  WBN  to  prevent  a 
potential  shutdown  of  the  unit.  The 
change  is  in  response  to  sporadic 
grounds  which  have  been  encountered 
on  an  annimdator  circuit  that  is  used  to 
confirm  operability  of  the  ice  condenser 
containment  lower  inlet  door  position 
monitoring  system.  The  propoised 
license  amendment  would  temporarily 
revise  the  TRM  Bases  for  Technical 
Surveillance  Requirement  (TSR)  3.6.2.1 
(Channel  Check — Ice  Condenser  Lower 
Inlet  Door  Position  Monitoring  System) 
to  provide  a  temporary,  optional  method 
of  satisfying  the  requirements  for  the 
channel  check.  This  method  would  be 
allowed  tmtil  the  next  WBN  plant  entry 
into  plant  operating  Mode  3,  currently 
planned  in  late  February  1999,  for  the 
next  refueling  outage. 

Before  issuance  of  the  proposed 
Ucense  amendment,  the  Conmiission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  firom 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  Ucensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

A.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  lower  inlet  doors  have  been  verified  to 
be  closed  by  confirming  the  lights  on  the 
door  position  monitoring  system  panel  in  the 
control  room.  The  annunciator  circuit  which 
is  currently  impacted  by  an  identified  cable 
ground  is  not  in  the  required  portion  of  the 
system.  This  annunciator  provides  no  safety 
function.  Further,  the  Inlet  Door  Position 
Monitoring  System  is  not  required  for  proper 
operation  of  the  inlet  doors.  Therefore,  by 
verifying  the  green  lights  are  indicating  and 
the  red  lights  are  not  indicating  on  a  12-hour 
frequency  provides  reasonable  assurance  the 
door  monitoring  system  is  performing  its 
required  function  and  tbiit  the  ice  condenser 
system  remains  operable  with  no  negative 
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e^BCts  from  an  opened  door(s).  Accordingly, 
the  change  does  not  increase  the  probability 
or  consequences  of  an  accident  previously 
evaluated. 

B.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  ice  condenser  lower  inlet  doors  and 
ice  bed  are  passive  features  and  do  not  have 
the  potential  of  creating  an  accident  This 
change  retains  a  reasonable  method  of 
ensuring  door  position  is  known. 
Accordingly,  there  are  no  mechanisms  that 
could  create  an  accident  of  a  different  type. 

C  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

This  TRM  bases  change  provides  a 
reasonable  alternative  method  of  ensuring  the 
door  position  monitoring  system  is  operable. 
The  door  position  monitoring  system  itself  is 
not  assumed  to  actuate  in  any  way  during  the 
course  of  postulated  plant  events.  Any 
problems  with  door  positions  would  be  noted 
well  before  it  could  have  any  impact  on  ice 
bed  performance.  Accordingly,  no  Technical 
Specification  is  impacted  and  there  is  no 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(0)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  tmtil  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdovtm  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportimity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services.  Office  of 


Administration.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  deUvered  to  Room  6D59.  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW.,  Washington.  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  February  1, 1999,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accradance  v«rith  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington.  DC.  and  at  the  local  public 
doctunent  room  located  at  the 
Chattanooga-Hamilton  County  Library. 
1001  Broad  Street,  Chattanooga,  TN 
37042.  ff  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  wrill  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
v«th  particular  reference  to  the 
follovidng  factors:  (1)  The  natvae  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 


also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
htigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  supp>ort  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  docmnents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  imder  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
Umitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportimity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportimity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 
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If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to 
General  Counsel,  Tennessee  Valley 
Authority,  ET  lOH,  400  East  Summit 
Hill  Drive,  Knoxville,  Tennessee  37902, 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  22  and 
revision  dated  December  23. 1998, 
which  is  available  for  public  inspection 


at  the  Commission's  Public  Docimient 
Room,  the  Gelman  Building.  2120  L 
Street.  NW.,  Washington,  DC.  and  at  the 
local  pubUc  document  room  located  at 
the  Chattanooga-Hamilton  County 
Library.  1001  Broad  Street.  Chattanooga. 
TN  37042. 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  December  1998. 

For  the  Nuclear  Regulatory  Commission. 
Robert  E.  Martin, 

Project  Manager,  Project  Directorate.  Division 
of  Reactor  Projects— Office  of  Nuclear  Reactor 
Regulation. 
(FR  Doc.  98-34787  Filed  12-30-98;  8:45  am) 
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RAILROAD  RETIREMENT  BOARD 

Proposed  Data  Collection  Available  for 
Public  Comment  and 
Recommendations 

SUMMARY:  In  accordance  v«rith  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportunity  for  public 
comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 
Board  will  publish  periodic  sununaries 
of  proposed  data  collections. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  acouacy  of  the  RRB's 
estimate  of  the  burden  of  the  collection 


of  the  information;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Title  and  Purpose  of  information 
collection:  Representative  Payee 
Parental  Custody  Monitoring. 

Under  Section  12(a)  of  the  Railroad 
Retirement  Act  (RRA),  the  Railroad 
Retirement  Board  (RRB)  is  authorized  to 
select,  make  payments  to,  and  to 
conduct  transactions  with,  a 
beneficiary's  relative  or  some  other 
'person  willing  to  act  on  behalf  of  the 
beneficiary  as  a  representative  payee. 
The  RRB  is  responsible  for  determining 
if  direct  payment  to  the  beneficiary  or 
payment  to  a  representative  payee 
would  best  serve  the  beneficiary's 
interest.  Inherent  in  the  RRB's 
authorization  to  select  a  representative 
payee  is  the  responsibility  to  monitor 
the  payee  to  assure  that  the  beneficiary's 
interests  are  protected.  Triennially,  the 
RRB  utilizes  Form  G-99d,  Parental 
Custody  Report,  to  obtain  information 
needed  to  verify  that  a  parent-for-child 
representative  payee  still  has  custody  of 
the  child.  One  response  is  required  from 
each  respondent.  No  changes  are 
proposed  to  Form  G-99d. 

Estimate  of  Annual  Respondent  Burden 

The  estimated  annual  respondent 
burden  is  as  follows: 


Form  #(8) 


6-99d 


Annual  re- 
sponses 


1.850 


Time 
(Min) 


Burden 
(Hrs) 


154 


AOOmONAL  INFORMATION  OR  COMMENTS: 

To  request  more  information  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  Officer  at  (312)  751-3363. 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp.  Raihoad  Retirement 
Board.  844  N.  Rush  Street.  Chicago. 
Illinois  60611-2092.  Written  comments 
should  be  received  within  60  days  of 
this  notice. 
Qiuck  Mierzwa, 
Qearance  Officer. 

(FR  Doc.  98-34721  Filed  12-3(V^8;  8:45  am) 
MLUNO  OOOE  TM8-01-0 


OFRCE  OF  SPECIAL  COUNSEL 

Agency  Infonnation  Collaction 
ActivitiM  Under  OMB  Review 

A0B4CY:  U.S.  Office  of  Special  Counsel 

(OSC). 

ACTION:  Notice.  

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  (44 
U.S.C.  §§  3501.  et  seq.),  this  notice 
announces  that  the  Infonnation 
Collection  Request  (ICR)  abstracted 
below  has  been  sent  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICR  describes 
the  nattire  of  information  collected  and 
its  expected  cost  and  biuden;  it  also 
includes  the  actual  data  collection 
instruments. 

DATES:  Comments  must  be  submitted  on 
or  before  February  1. 1999. 


FOR  FURTHER  INFORMATION  CONTACT:  Erin 
M.  McDonnell,  Associate  Special 
Coimsel  for  Planning  and  Advice.  U.S. 
Office  of  Special  Counsel,  at  (202)  653- 
8971  (or  by  e-mail  at 
emcdonnell&osc.gov),  and  refer  to  OSC 
Forms  48a-c.  Copies  of  the  nroposed 
survey  forms  will  be  provided  upon 
request. 
SUPPLEMBITARY  INFORMATION: 

Title:  (DCS  Survey  Program  Forms. 
Following  the  expiration  of  a  prior  OMB 
approval,  this  is  a  request  for  approval 
of  modified  forms  for  use  in  canying  out 
an  information  collection  required  by 
law. 

Abstract:  Section  13  of  PubUc  Law 
103-424  requires  the  OSC  to  conduct 
annual  surveys  of  individuals  seeking 
OSC  assistance,  and  to  report  on  survey 
results  in  its  annual  reports  to  Congress. 
The  statute  provides  that  the  surveys 
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shall  determine  whether  individuals 
seeking  OSC  assistance  were:  (1)  fully 
apprised  of  their  rights;  (2)  successful  at 
the  OSC  or  the  Merit  Systems  Protection 
Board;  and  (3)  satisfied,  whether 
successful  or  not.  with  the  treatment 
received  bom  the  OSC. 

Pursuant  to  enactment  of  this 
requirement  in  1994.  the  OSC 
developed  three  survey  forms, 
corresponding  to  the  principal 
categories  of  individuals  seeking  OSC 
assistance:  (1)  individuals  whose  cases 
alleging  prohibited  personnel  practices, 
or  other  violations  of  law,  rule  or 
regulation  within  the  agency's 
jurisdiction,  have  been  closed  by  the 
OSC  with  or  without  corrective  and/or 
disciplinary  action  (OSC  Form  48a);  (2) 
individuals  who  have  received  written 
advisory  opinions  about  allowable  and 
unallowable  political  activity  imder  the 
Hatch  Act  (OSC  Form  48b);  and  (3) 
individuals  whose  disclosures  of 
possible  wrongdoing  by  federal  agencies 
nave  been  processed  by  the  OSC 
Disclosure  Unit  (OSC  Form  48c). 

Since  the  expiration  of  OMB's  three- 
year  approval  of  the  initial  version  of 
survey  forms,  the  OSC  has  modified  the 
forms  to  focus  more  clearly  on  customer 
service  issues,  and  to  elicit  information 
that  would  place  responses  to  the 
questions  enumerated  in  the  statute  in 
a  more  meaningful  context.  The  three 
survey  formats,  as  revised,  are  proposed 
for  use  in  surveying  persons  whose 
matters  were  closed,  or  who  received 
written  Hatch  Act  advisory  opinions,  or 
whose  disclosures  were  processed  by 
the  OSC.  between  fiscal  years  (FY) 
1998-2000.  As  before,  survey  responses 
will  be  voluntary,  will  not  solicit 
information  required  by  law  or 
regulation,  and  will  be  able  to  be 
submitted  without  personal 
identification  if  the  respondent  so 
chooses. 

The  information  collected  will  be 
used  by  the  OSC  to:  comply  with  the 
law;  assess  levels  of  satisfaction  with 
services  rendered;  link  results  with 
management  planning  and  other  agency 
operations;  identify  areas  where 
improvements  can  be  made;  enhance 
awareness  of  service  issues  at  all  levels 
of  the  agency;  improve  service  to 
complainants  and  others  seeking  the 
agency's  assistance;  and  report  on  the 
agency  survey  program  (in  statistical 
form)  to  Congress. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  vafid  OMB 
control  nimiber.  A  Federal  Register 
Notice  soliciting  comments  on  this 
coUection  of  information,  and  providing 
a  60-day  comment  period,  was 


pubUshed  on  September  8. 1998  (63  FR 
47542-3).  No  comments  were  received 
pursuant  to  that  notice. 

Burden  statement:  The  respondent 
burden  for  this  collection  is  estimated  to 
average  20  minutes  per  response  to  OSC 
Form  48a  (by  complainants  whose 
allegations  of  proUbited  personnel 
practices  or  other  violations  were 
resolved  by  the  OSC);  12  minutes  per 
response  to  OSC  Form  48b  (by 
recipients  of  written  Hatch  Act  advisory 
opinions);  and  15  minutes  per  response 
to  OSC  Form  48c  (by  submitters  of 
whistleblower  disclosures  to  the 
agency's  Disclosure  Unit).  These 
estimates  include  the  time  needed  to 
read  and  review  introductory 
information  and  instructions;  search 
existing  data  sources;  complete  and 
review  the  collection  of  information; 
and  return  the  survey  form  to  the  OSC. 

Respondents/affected  entities.  Current 
and  former  federal  employees, 
applicants  for  federal  employment,  their 
representatives,  and  others  whose 
allegations  of  prohibited  personnel 
practices  or  other  violations  of  law  or 
regulation  under  the  OSC's  have  been 
resolved  by  the  OSC;  ciurent  and  former 
federal  employees,  applicants  for  federal 
employment,  their  representatives,  and 
others  who  have  received  written  Hatch 
Act  advisory  opinions;  current  and 
former  federal  employees,  and 
applicants  for  federal  employment, 
whose  whistleblower  disclosures  have 
been  acted  upon  by  the  OSC. 

Estimated  number  of  respondents: 
2.063  in  FY  1999;  2.270  in  FY  2000;  and 
2.487  in  FY  2001. 

Estimated  total  annual  burden  on 
respondents:  755  hours  in  FY  1999;  884 
hours  in  FY  2000;  and  968  hours  in  FY 
2001. 

Frequency  of  collection:  One  time  per 
matter  closed  or  opinion  received. 

Any  comments  about  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden, 
should  be  sent  to  the  following 
addresses  (please  refer  to  the  OSC 
Survey  Forms  Information  Collection 
Request  in  any  correspondence):  (1)  Erin 
M.  McDonnell.  Associate  Special 
Counsel  for  Planning  and  Advice,  U.S. 
Office  of  Special  Counsel,  1730  M 
Street.  NW.,  Suite  300,  Washington,  DC 
20036-4505,  fax:  (202)  653-5151;  and 
(2)  Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for  the 
U.S.  Office  of  Special  Counsel,  725  17th 
Street.  NW.  20503. 


E)ated:  December  23, 1998. 
Elaine  Kaplan, 
Special  Counsel. 

(FR  Doc.  9»-34627  Filed  12-30-98;  8:45  am] 
BILUNG  CODE  7406-01-M 


DEPARTMENT  OF  TRANSPORTATK)N 
Federal  Aviation  Administration  (FAA) 
Notice  of  Public  Itoeting 

SUMMARY:  This  notice  announces  two 
pubUc  meetings.  The  purpose  of  these 
meetings  is  to  brief  interested  parties 
regarding  the  proposed  modification  of 
the  Tampa,  FL,  Class  B  airspace  area. 
DATES:  Meeting:  The  public  meetings 
will  be  held  on  Tuesday.  January  12. 
1999.  starting  at  7:00  p.m..  and 
Wednesday,  January  13, 1999,  starting  at 
7:30  p.m.  Comments:  Comments  must 
be  received  on  or  before  January  19. 
1999. 

ADDRESSES:  On  January  12. 1999.  the 
meeting  will  be  held  at  the  Tampa 
General  Hospital.  2nd  Floor 
Rehabilitation  Wing.  Tampa.  FL.  On 
January  13. 1999.  the  meeting  will  be 
held  at  the  University  of  South  Florida. 
Enviroimiental  Protection  Agency 
Auditorium.  St.  Petersburg.  FL. 
COMMENTS:  Send  or  deliver  comments 
on  the  proposal  in  triplicate  to: 
Manager.  Air  Traffic  Division.  ASO- 
500.  Federal  Aviation  Administration, 
1 701  Columbia  Ave..  College  Park.  GA 
30337. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Shelton.  Air  Traffic  Division. 
ASO-500,  FAA.  Southern  Regional 
Office,  telephone  (404)  305-5585. 
SUPPLEMENTARY  INFORMATION: 

Meeting  Procedures 

The  following  procedures  will  be 
used  to  facilitate  the  meetings: 

(a)  The  meetings  will  be  informal  in 
nature  and  will  be  conducted  by  a 
representative  of  the  FAA  Southern 
R^on.  Representatives  from  the  FAA 
wiU  present  a  formal  briefing  on  the 
proposed  changes  to  the  Clara  B 
airspace  area.  Each  participant  will  be 
^ven  an  opportunity  to  deliver 
comments  or  make  a  presentation  at  the 
meetings. 

(b)  Tne  meetings  will  be  open  to  all 
persons  on  a  space-avaifable  basis. 
Tliere  will  be  no  admission  fee  or  other 
charge  to  attend  and  participate. 

(c)  Any  person  wisning  to  make  a 
presentation  to  the  FAA  panel  will  be 
asked  to  sign  in  and  estimate  the 
amount  of  time  needed  for  such 
presentation.  This  will  permit  the  panel 
to  allocate  an  appropriate  amount  of 
time  for  each  presenter. 
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(d)  The  meetings  will  not  be 
ad)ounied  until  everyone  on  the  Ust  has 
had  an  opportunity  to  address  the  panel. 

(e)  Position  papers  or  other  handout 
material  relating  to  the  substance  of  the 
meetings  will  be  accepted.  Participants 
wishing  to  submit  handout  material 
should  present  three  copies  to  the 
presidi^  officer.  There  should  be 
additional  copies  of  eadi  handout 
available  for  other  attendees. 

(f)  The  meetings  will  not  be  formally 
recorded.  However,  a  siunmary  of  the 
comments  made  at  the  meetings  will  be 
filed  in  the  docket 

AOENOA  FOR  THE  MEETWM: 

Opening  Remarks  and  Discussion  of 
Meeting  Procedures. 

Brie&ig  on  Background  fot  Proposal. 

Public  Presentations  and  Comments. 

Closing  Comments. 

Ismied  in  Washington,  DC,  on  December 
23, 1»M. 

KagiMMCMiMkews. 
Acting  Program  Director  for  Air  Traffic 
AirtpaceManag/mtent. 
[FR  Doc.  9»-346M  Piled  12-30-08;  8:45  am] 
MLUNQ  OOOC  4t1S-1S^ 


DEPARTMENT  OF  TRANSPORTATION 

FMeral  Aviatfon  Administralion 
(RICA;  Special  Comminse  16q 


Business;  (7)  Date  and  Place  of  Next 
Meeting;  (8)  Ad)oum. 

Attendance  is  open  to  the  interested 
pubUc  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  pubUc  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Qmnecticut  Avenue, 
NW.,  Suite  1020.  Washington.  DC, 
20036;  (202)  833-0339  (phone);  (202) 
833-9434  (£bx);  or  http://«rww.rtca.(ug 
(web  site).  Members  of  the  pubUc  may 
present  a  written  statement  to  the 
conunittee  at  any  time. 

Issued  in  Washington,  DC,  on  December 
23, 1908. 
lichwdA-CsK. 
Designated  Official. 

(PR  Doc  08-34692  Piled  12-30-06;  8:45  am) 
MUJNQ  OODK  4eiS-1S-M 


Minimum  Oparationai  Performance 
Standarda  for  Aeronauticai  Mobile 
SatailitaServicea 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.Q,  Appendix  2),  notice 
is  hereby  given  for  Special  Committee 
(SC)-165  meeting  to  be  held  January  15. 
1999,  starting  at  9:00  a.m.  The  meeting 
will  be  held  at  RTCA.  1140  Connecticut 
Avenue,  NW.,  Suite  1020,  Washington, 
DC,  20036.  (This  plenary  meeting  will 
follow  a  meeting  of  SC-165  Working 
Group  (WG)-3,  Minimum  Aviation 
System  Performance  Standards,  on 
January  12-14.) 

The  agenda  will  include:  (1)  Welcome 
and  Introductions;  (2)  Review  Summary 
of  the  Previous  Meeting;  (3)  Chairman's 
Remarics;  (4)  Overview  of  Related 
Activities:  a.  Required  Commimication 
Performance;  b.  AEEC  741  and  761 
Characteristics;  &  EUROCAE  Working 
(koup-55;  d.  AMS(R)S  Spectrum  Issues; 
(e)  AMCP  WG-A  on  AMSS;  (f)  Industry. 
Users.  Government;  (5)  Review  of  SC- 
165  Working  Group  Activities:  a.  WG- 
1.  AMSS  Avionics  Equipment  Minimum 
Operational  Performance  Standards:  b. 
WG-3.  AMSS  System/Service 
Performance  Criteria:  c.  WG-5. 
AMS(R)S  Satcom  Voice;  (6)  Other 


Locations  of  Future  Meetings:  (9)  New 
Business;  (10)  Adjourn. 

Attendiance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  Suite  1020,  Washington,  DC 
20036;  (202)  833-9339  (phone);  (202) 
833-9434  (&x);  or  http-7/www.rtca.oig 
(web  site).  Members  of  the  public  may 
l»esent  a  written  statonent  to  the 
committee  at  any  time. 

Issued  in  Washington.  DC,  on  December 
23,1096. 
tkhanlA.Cox. 
Detignated  Official. 

[PR  Doc  06-34603  Piled  12-30-'96: 8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminiatratton 

Joint  RTCA  Special  Commitlae  181/ 
EUROCAE  Working  Group  13 
Standarda  of  Navi^Mion  Performance 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C.,  Appendix  2),  notice 
is  hereby  given  for  a  joint  Special 
Committee  181/EUROCAE  Working 
Group  13  meeting  to  be  held  January 
11-15, 1999.  starting  at  9:00  a.m.  The 
meetii^  will  be  held  at  the  Sheraton 
Denver  Tedi  Center,  7007  South  Clinton 
Street,  Englewood.  CO  80112  (phone  1- 
800-298-0188:  use  ID  no.  30178  to 
obtain  RTCA  rate;  fax  602-470-3083). 
The  host,  Mr.  Jim  Terpstra,  Jeppesen, 
may  be  reached  at  (303)  784-4401 
(phone),  (303)  784-4111  (fax);  or  contact 
Ms.  Marie  Dimcan  at 
mduncanjeppesen.com  (electronic 
mail). 

The  agenda  will  be  as  follows: 
Monday,  January  11-Tuesday,  January 
12,  9:00  a.m.-S:00  p.m.  (1)  Working 
Groups  1  and  2  to  meet  separately; 
Wednesday,  January  13, 9:00  a.m.-12:00 
noon  (2)  Working  Groups  1  and  2  to 
meet  separately:  1:00-5:00  p.m.  (3)  Joint 
Meeting  of  Working  Groups  1  and  2  to 
review  DO-201A:  Thursday,  January  14, 
9:00  a.m.-5:00  p.m.  (4)  Joint  Meeting  of 
Working  Groups  1  and  2  to  review  DO- 
201A:  Friday,  January  15, 8:30-11:30 
a.m.  (5)  Joint  meeting  of  Working 
Groups  1  and  2  to  continue  review  of 
DO-201A;  11:30  a.m.-12:30  p.m.  Closing 
Plenary  Session:  (6)  Reports  from 
Working  Groups  1,  2,  and  4;  (7) 
Chairman's  Remarks:  (8)  Dates  and 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Adminiatradon 
Petttlon  for  Waiver  of  Compliance 

In  accordance  vdth  Part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR). 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  %iraiver  of  compliance 
with  certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner's 
arguments  in  favour  of  relief. 

Texas  State  Railroad 

(Docket  Number  PRA-1906-4823] 

The  Texas  SUte  Railroad  (TSRR) 
seeks  a  permanent  waiver  of  compliance 
with  the  Safety  Glazing  Standards,  49 
CFR  Part  223.11(c),  which  requires 
certified  glazing  in  all  locomotive 
windows,  except  those  locomotives 
used  in  yard  service.  The  TSRR  seeks 
this  waiver  for  locomotive  number 
TSRR  22.  The  70  ton  switcher 
locomotive  was  built  in  the  late  1940's 
by  Genwal  Electric  Locomotive 
Company  and  was  never  equipped  with 
FRA  certified  glazing.  The  locomotive 
owner  indicates  that  the  locomotive  is 
utilized  in  road  and  yard  service 
between  Rusk  and  Palestine,  TX,  a 
distance  of  about  25.5  miles.  Also  that 
the  area  where  the  locomotive  operates 
is  sparsely  populated,  wooded  terrain. 

InteiMtea  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  pubUc  hearing  in 


connectioii  with  these  proceedings  since 
the  facXs  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
■n  opportunity  for  oral  conunent,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  FRA-1998- 
4823  )  and  must  be  submitted  in 
triplicate  to  the  Docket  Qerk,  DOT 
Central  Docket  Management  Facility, 
Room  Pl-401,  Washington.  DC  20590- 
0001.  Communications  received  within 
45  days  of  the  date  of  this  notice  will 
be  considered  by  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
bu&iness  hours  (9:00  a.m.-5:00  p.m.)  at 
DOT  Central  Docket  Management 
Facility.  Room  Pl-401  fflaza  Level).  400 
Seventh  Street  S.W.,  Washington.  D.C 
All  documents  in  the  public  docket  are 
also  available  for  inspection  and 
copying  on  the  bitemet  at  the  docket 
Cacility's  Web  site  at  http://dms.dot.gov. 

Issued  in  Washington.  DC  on  December 
21, 1998. 

Grady  CCoUhb.  Jr., 

Deputy  Associate  Administrata- for  Safety 
Standards  and  Program  Development 

(PR  Doc  9»-34715  Filed  12-30-^98;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 
I  and  Special  Programs 


[DoctotNo.  R8PA-M-4029:  NoUoe  2\ 

PipaHiM  Safety:  One-CaN  Syslams 
Study 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA);  Office  of 
Pipeline  Safety  (OPS),  DOT. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces 
RSPA's  current  activities  to  collect 
information  and  solicit  public 
participation  in  a  study  of  prevention  of 
damage  to  underground  facilities.  RSPA 
established  the  Damage  Prevention  Best 
Practices  Study  Team.  The  Study  Team 
consists  of  representatives  of 
government,  public,  and  industries 
interested  in  identifying  best  practices 
preventing  damage  to  undergroimd 
facilities.  RSPA  has  developed  a  Web- 
based  information  system  to  support 
communication  among  Study  Team 
participants.  The  One  Call  Systems 


Study  Information  System  (OCSS 
Information  System)  provides  access  to 
the  public  for  documents  prepared  by 
the  Study  Team.  It  also  aUows  public 
input  on  the  issues  addressed  by  the 
Team,  or  any  other  issues  relevant  to 
underground  damage  prevention.  The 
system  also  provides  information  to  the 
public  on  the  various  Study  Team 
meetings  being  held  around  the  country 
until  the  conclusion  of  the  study  in 
June,  1999.  All  Study  Team  meetings 
are  open  to  the  public.  RSPA  invites  all 
interested  individuals  to  access  the 
OCSS  Information  System,  review 
information  regarding  the  Study  Team, 
and  provide  the  Study  Team  with 
comments  and  any  additional  issues  of 
concern  relating  to  damage  prevention 
best  practices.  The  OCSS  Information 
System  can  be  accessed  through  the 
OPS  Homepage  at  http://ops.dot.gov. 
under  the  "Damage  Prevention"  option. 
DATES:  The  following  meetings  have 
been  scheduled: 

Planning  and  Design  Practices  Task 
Team 

January  19-20. 1999— Orlando.  FL 
February  a-9, 1999-^^  Vegas.  NV 

One-Call  Center  Practices  Task  Team 

January  5-6. 1999— Dallas.  TX 
February.  9-10. 1999— Las  Vegas,  NV 

Locating  and  Marking  Practices  Task 
Team 

January  7-6, 1999-C)alla8.  TX 
February  9. 1999— Las  Vegas.  NV 

Excavation  Practices  Task  Team 

January  &-7. 1999— Baltimore.  MD 
February  6. 1999— Las  Vegas,  NV 

Compliance  Practices  Task  Team 

January  6-8, 1999— Baltimore.  MD 
February  2-3, 1999— Orlando.  FL 

Mapping  Task  Team 

January  11-13, 1999— Phoenix,  AZ 
February  10, 1999— Las  Vegas.  NV 
April  13-14. 1999— Houston,  TX 

Reporting  and  Evaluation  Practices 
Task  Team 

February  9, 1999— Las  Vegas,  NV 

Public  Education  and  Awareness  Task 
Team 

January  6-7, 199»— Baltimore.  MD 
February  17-18. 1999— Houston.  TX 
March  22-23. 1999— Dallas.  TX 
April  29-30, 1999— Atlanta,  GA 

Emerging  Technologies  Task  Team 

January  20-21. 1999— Raleigh,  NC 
February  17-18, 1999— Raleigh.  NC 
March  17-18. 1999-4lalei^.  NC 
April  21, 1999— TED 


Specific  details  regarding  times  and 
meeting  places  can  be  foimd  on  the 
OCSS  Infoimation  System.  These 
meetings  are  subject  to  change. 
ADDRESSES:  Comments  should  be  sent  to 
the  Dockets  Facility.  U.S.  Department  of 
Transportation.  Plaza  401. 400  Seventh 
Street.  SW.  Washington.  DC  20590- 
0001.  or  you  can  E-Mail  your  comments 
to  ops.comment80rspa.dotgov. 
Comments  should  identify  tiie  docket 
number  RSPA-9a-4029.  Persons  should 
submit  the  origiiud  comment  document 
and  one  copy.  Persons  willing  to 
receive  con&mation  of  receipt  of  their 
comments  must  include  a  seU'-addressed 
stamped  postcard.  The  Dockets  Facility 
is  located  on  the  plaza  level  of  the 
Nassif  Building  in  Room  401, 400 
Seventh  Street,  SW,  Washington.  DC. 
The  Dockets  Facility  is  open  from  9:00 
a.m.  to  5:00  pjn..  Monday  through 
Friday,  except  on  Federal  holidays. 
FOR  nmTHER  INFORMATION  CONTACT: 
Eben  M.  Wyman.  (202)  366-0918,  or  by 
e-mail  (eben.w]mian#rspa.dot.gov), 
regarding  the  subject  matter  of  this 
notice. 

SUPPLEMBITARY  MFORMATKM: 

BackgitNud 

RSPA's  Office  of  Pipeline  Safety 
established  a  lutional  organizational 
fiamew(HiL  and  staffing  plan  to  study 
imdeiground  fecility  damage  prevention 
practices,  consistent  with  federal 
pipeline  safety  laws,  this  study, 
scheduled  to  be  completed  in  June, 
1999,  will  identify  and  evaluate  current 
practices  related  to  one-call  notification 
systems.  It  will  identify  those  that  are 
most  effective  in  protecting  the  public, 
excavators,  and  the  enviroimient  and  in 
preventing  disruptions  and  damage  to 
public  services  and  underground 
facilities.  Study  Team  participants 
represent  a  broad  range  of  utilities  and 
distribution  systems,  highway 
departments,  railroads,  excavators, 
municipal  governments,  trade 
associations  and  academia.  The  Study 
Team  is  charged  to  meet,  discuss,  and 
develop  a  consensus  report  that 
identifies  practices  used  by  one-call 
centers,  excavators,  fedlity  locators,  and 
imderground  facility  operators  to 
prevent  damage  to  buried  fecilities. 

OPS  held  a  public  meeting  in  August, 
1998.  to  solicit  participation  in  this 
initiative.  OPS  met  with  the  Study  Team 
in  Washington.  DC  on  September  20-21. 
1998,  to  b^in  the  process  of  identifying 
other  Study  Team  participants,  and 
again  on  October  19-20. 1998,  to 
confirm  the  Study  Team's  structure  and 
develop  protocols  for  exchanging 
information.  Nine  Task  Teams  have 
been  established  to  provide  input  to  the 
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report.  The  Task  Team  focus  areas 
include:  Emerging  Technologies, 
Compliance  Practices,  Excavation 
Practices,  Locating  and  Marking 
Practices,  Mapping  Practices,  Ctee-Call 
Center  Practices,  Planning  and  Design 
Practices,  Public  Education  Practices, 
and  Reporting  and  Evaluation  Practices. 
These  Task  Teams  are  meeting 
frequently  over  the  next  few  months  to 
develop  Uieir  content  for  the  report. 

All  Ta^  Teams  have  scheduled  their 
respective  meetings  and  have  begim 
identifying  the  best  practices  in  their 
respective  focus  areas.  The  Teams  are 
coordinating  information,  receiving  and 
disseminating  comments,  and  drafting 
the  introductory  and  concluding 
chaptera  of  the  report  on  damage 

Erevention  best  practices.  As  mentioned 
efore,  all  Study  Team  meetings  are 
open  to  the  public  and  OPS  invites 
pubUc  attendance. 

Information  about  team  activities  and 
specific  meeting  information  is  available 
through  the  OPS  Information  System 
(OPSIS).  OPSIS  and  the  OCSS 
Information  System  can  be  accessed 
through  the  OPS  Homepage 
(ops.dot.gov).  Select  the  "Damage 
Prevention"  and  then  the  "OPS  Damage 
Prevention  Best  Practices — 
Implementation  of  One-Call  Systems 
Study"  options. 

OCSS  InfcHination  System  provisions 

After  accessing  the  OCSS  Information 
System,  the  user  is  provided  with 
several  options,  including: 

•  The  ability  to  submit  issues  and 
concerns  for  consideration  by  the  Study 
Team; 

•  Contact  information  for  all  Study 
Team  members; 

•  Information  on  scheduled  meetings; 
and 

•  Access  to  applicable  docimients. 
These  include  the  "TEA-21"  one  call 
provisions,  protocols  of  the  Study  Team, 
meeting  siunmaries,  and  the  current 
damage  prevention  practices  identified 
to-day  by  the  Task  Teams. 

"Submit  an  Issue" 

The  OCSS  Information  Syst«n  allows 
input  concerning  damage  prevention 
from  interested  parties  outside  of  the 
team  participants.  The  "submit  an 
issue"  option  provides  the  user  the 
ability  to  submit  a  detailed  description 
of  the  problem  or  issue  of  concern,  and 
allows  the  user  to  suggest  a  solution  or 
recommend  a  "best  practice"  to  address 
the  problem  or  issue.  The  user  may  also 
recommend  which  Task  Team  should 
address  the  issue  further. 

Individuals  without  access  to  the 
Internet  may  also  submit  an  issue  to  the 
Study  Team  through  OPS.  OPS  will 


forward  written  issues  to  the  Team  for 
consideration.  These  will  subsequently 
be  entered  into  the  OCSS  Information 
System.  Issue  submissions  should 
include  the  contact  information  for  the 
person  submitting  the  issue.  This 
includes  the  person's  name, 
organization,  job  title.  E-mail  address, 
phone  niunber  (E-mail  or  phone 
required),  mailing  address,  detailed 
description  of  problem  or  issue  and,  if 
applicable,  a  recommended  solution  or 
"best  practice".  Issues  submitted 
outside  of  the  OCSS  Information  System 
should  be  sent  in  writing  to  Eben  M. 
Wyman,  Office  of  Pipeline  Safety,  400 
7th  St.,  SW,  Room  7128,  Washington, 
ex:  20590. 

In  order  for  RSPA  to  manage  the 
considerable  number  of  "issues"  that 
may  be  submitted,  the  submitter's 
contact  information  is  required.  Any 
information  provided  is  for  Study  Team 
consideration  and  evaluation.  The 
Study  Team  will  record  the  disposition 
of  each  issue  offered  for  consideration. 
Any  information  provided  may  appear 
in  Government  reports  and/or  other 
public  documents.  Pi-oprietary 
information  should  not  be  provided. 

Issued  in  Washington,  DC  on  December  23, 
1998. 

KichardB.FeUar, 

Associate  Administrator  for  Pipeline  Safety. 
(FR  Doc.  98-34634  Filed  12-30-98;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Surtace  Transportation  Board 
[8TB  DodcM  No.  AB-33  (Sub-No.  131X)] 

Union  Pacific  Railroad  Company— 
Abandonnient  Exemption— In  Camaron 
County,  TX 

On  December  14, 1998,  Union  Pacific 
Raihoad  Company  (UP)  filed  with  the 
Surface  Transportation  Board  (Board)  a 
petition  under  49  U.S.C.  10502  for 
exemption  from  the  provisions  of  49 
U.S.C.  10903  to  abandon  its  line  of 
railroad  known  as  the  Brownsville 
Branch,  extending  from  milepost  197.90 
near  Naranjo  Road  to  milepost  205.04 
near  E.  Van  Buren  St.,  a  distance  of  7.14 
miles  in  Brownsville,  Cameron  County, 
TX.  The  line  traverses  U.S.  Postal 
Service  Zip  Codes  78520  and  78521  and 
includes  no  stations. 

The  line  does  not  contain  federally 
granted  rights-of-way.  Any 
dociunentation  in  UP's  possession  will 
be  made  available  promptly  to  those 
requesting  it. 

The  interest  of  railroad  employees 
will  be  protected  by  the  concUliqns  set 


forth  in  Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen,  360 1.C.C.  91 
(1979). 

By  issiumce  of  this  notice,  the  Board 
is  instituting  an  exemption  proceeding 
pursuant  to  49  U:S.C.  10502(b).  A  final 
decision  will  be  issued  by  April  2, 1999. 

Any  ofiier  of  financial  assistanoe 
(OFA)  under  49  CFR  1152.27(bM2)  will 
be  due  no  later  than  10  days  after 
service  of  a  decision  granting  the 
petition  for  exemption.  Each  OFA  must 
be  accompanied  by  a  $1,000  filing  fee. 
See  49  CFR  1002.2(fK25). 

All  interested  persons  should  be 
aware  that,  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use,  including  interim  trail  use.  Any 
request  for  a  public  use  condition  under 
49  CFR  1152.28  or  for  trail  use/rail 
banking  under  49  CFR  1152.29  will  be 
due  no  later  than  January  20, 1999.  Each 
trail  use  request  must  be  accompanied 
by  a  $150  filing  fee.  See  49  CFR 
1002.2(f)(27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-33 
(Sub-No.  131X)  and  must  be  sent  to:  (1) 
Surface  Transportation  Board,  Office  of 
the  Secretary,  Case  Control  Unit,  1925  K 
Stieet,  N.W.,  Washington,  DC  20423- 
0001;  and  (2)  Joseph  D.  Anthofer,  1416 
Dodge  St.,  Room  830,  Omaha,  NE 
68179-0830.  Raphes  to  the  UP  petition 
are  due  on  or  before  January  20, 1999. 

Persons  seeking  further  information 
concerning  abandonment  procedures 
may  contact  the  Board's  Office  of  PubUc 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  a^  (202)  565-1545.  (TDD  for  the 
hearing  impaired  is  available  at  (202) 
565-1695.] 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS),  if 
necessary)  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  will  be  made  available  within 
60  days  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comments  on 
the  EA  will  generally  be  within  30  days 
of  its  service. 

Board  decisions  and  notices  are 
available  on  oiu  website  at 
"WWW.STB.DOT.GOV.:* 

Decided:  December  18, 1998. 
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By  the  Board,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretaiy. 

(FR  Doc.  98-34282  Filed  12-30-98;  8:45am] 
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DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Financial  Management  Service; 
Proposed  Collection  of  Information: 
Electronic  Federal  Tax  Payment 
System  in  an  Electronic  Data 
Interchange  Environment  Survey 

agency:  Financial  Management  Service. 
Fiscal  Service,  Treasury. 
ACTION:  Notice  and  request  for 
conunents. 

SUMMARY:  The  Financial  Management 
Service,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  a  proposed 
information  collection.  By  this  notice, 
the  Financial  Management  Service 
solicits  comments  concerning  a 
voluntary  survey  to  learn  ways  to  help 
entities  comply  with  electronic  payment 
requirements  using  the  Electronic 
Federal  Tax  Payment  System  in  an 
Electronic  Data  Interchange 
Environment 

DATES:  All  comments  should  be 
received  on  or  before  March  1 ,  1999. 
ADDRESSES:  Direct  all  written  comments 
to  Financial  Management  Service.  3361- 
L  75th  Avenue.  Landover,  Maryland 
20785. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  EUzabeth 
Oldenbum,  Financial  Program 
Speciahst,  Financial  Management 
Service.  Room  522B.  401  14th  Street. 
S.W.,  Washington.  D.C.  20227,  (202) 
874-6835. 

SUPt.EMENTARY  INFORMATION:  Pursuant  to 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3506  (c)  (2)(A)),  the  Financial 
Management  Service  solicits  comments 
on  the  collection  of  information 
described  below. 

Title:  Electronic  Federal  Tax  Payment 
System  in  an  Electronic  Data 
Interchange  Environment  Survey. 

OMB  Number:  None. 

Form  Number:  None. 

Abstract:  The  Financial  Management 
Service  (FMS)  and  its  contractor. 
Logistics  Management  Institute,  plan  to 
conduct  a  one-time  survey  which  will 
obtain  information  about  the  potential 


Electronic  Data  Interchange  (EDI) 
trading  partners  for  the  Electronic 
Federal  Tax  Payment  System  (EFTPS). 
An  EDI  payment  appUcation  would 
allow  taxpayers  or  tax  payment  service 
providers  to  send  multiple  tax 
.    payments,  or  single  tax  payments  for 
multiple  taxpayers,  in  one  payment 
transaction. 

Prior  to  developing  an  EDI  payment 
appUcaUon  in  EFTPS,  FMS  would  Uke 
to  determine  if  there  is  interest  in  using 
such  an  option  within  the  tax  payment 
commimity.  If  sufficient  interest  exists, 
FMS  wants  to  design  the  EDI  payment 
-^appUcation  to  meet  the  needs  and 
technical  capabiUties  of  the  EFTPS 
trading  partners.  The  survey  will  gauge 
interest  in  using  EDI  as  an  EFTPS 
pa)anent  option  and  will  determine  the 
trading  partners'  needs  and  expectations 
for  EFTPS  in  an  EDI  environment. 

The  Internet  is  also  being  considered 
as  an  EFTPS  payment  and  enrollment 
option.  The  siirvey  will  also  gauge 
interest  in  using  the  Internet  as  a 
payment  vehicle  for  EhTPS,  as  well  as 
for  enrolling  in  EFTPS  by  filUng  out  an 
on-line  application  form. 

The  survey  will  provide  quantitative 
research  information  from 
approximately  3,520  respondents  in  the 
tax  payment  community  including 
businesses,  payroll  processors,  tax 
preparers,  state  governments,  and 
financial  institutions.  FMS  and  its 
contractor  estimate  that  the  survey  will 
take  an  average  of  fifteen  (15)  minutes 
to  complete.  Respondent  participation  is 
voluntary.  The  results  of  the  survey  will 
be  used  to  determine  if  sufficient 
interest  exists  to  support  development 
of  an  EFTPS  EDI  payment  option.  Also, 
the  survey  will  help  FMS  to  design  the 
new  pajranent  options  to  meet  the  needs 
and  tedmical  requirements  of  EDI 
trading  partners,  as  well  as  to  develop 
a  marketing  (media)  plan  which  will 
serve  as  the  basis  for  a  marketing 
campaign  to  encourage  the  use  of  a  new 
EFTPS  payment  mechanism(s). 
Current  Actions:  New  collection. 
Tynpe  of  Review:  Regular. 
Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
3,520. 

Estimated  Time  Per  Respondent:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  880  hours. 

Comments:  Comments  submitted  in 
response  to  this  notice  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval.  All  comments  will 
become  a  matter  of  public  record. 
Comments  are  invited  on:  (a)  whether 
the  collection  of  information  is 


necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utiUty;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance  and  purchase  of  services  to 
provide  information. 
BettBjr  H.  Lane. 

Assistant  Commissioner,  Federal  Finance. 
(FR  Doc.  98-34480  Filed  12-30-98;  8:45  am] 
MLUNG  CODE  4S10-a6-M 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Renegotiation  Board  Interest  Rate; 
Prompt  Payment  Interest  Rate; 
Contract  Disputes  Act 

agency:  Bureau  of  the  PubUc  Debt, 
Fiscal  Service,  Treasury. 
ACTION:  Notice. 


SUMMARY:  For  the  period  beginning 
January  1, 1999  and  ending  on  June  30, 
1999,  the  prompt  payment  interest  rate 
is  5%  (five)  per  centiun  per  anniun. 
DATES:  This  notice  announces  the 
interest  rate  appficable  for  the  January  1, 
1999  to  June  30, 1999  period. 
ADDRESSES:  Comments  or  inquiries  may 
be  mailed  to  Cynthia  S.  Winters,  Team 
Leader.  Debt  Accounting  Branch,  Office 
of  Public  Debt  Accoimting.  Bureau  of 
the  Public  Debt.  Parkersburg.  West 
Virginia,  2610&-1328.  A  copy  of  this 
Notice  will  be  made  available  for 
downloading  bom  the  http:// 
www.pubUcdebt.treas.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  E.  Brown.  Director,  Division 
of  Accounting  Operations,  Office  of 
PubUc  Debt  Accoujiting,  Bureau  of  the 
PubUc  Debt.  Parkersburg.  West  Virginia. 
26106-1328,  (304)  480-5180,  Cynthia  S. 
Winters,  Team  Leader,  Debt  Accoimting 
Branch.  Office  of  PubUc  Debt 
Accounting.  Bureau  of  the  PubUc  Debt, 
(304)  480-51 74.  Edward  C.  Gronseth, 
Deputy  Chief  Counsel.  Office  of  the 
Chief  Counsel.  Bureau  of  the  PubUc 
Debt,  (304)  480-3692.  or  Brenda  L. 
Hoffinan,  Attorney-Adviser,  Office  of 
the  Chief  Coimsel,  Bureau  of  the  PubUc 
Debt,  (304)  480-3698. 
SUPPLEMENTARY  INFORMATION:  Although 
the  Renegotiation  Board  is  no  longer  in 
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existence,  other  Federal  Agencies  are 
required  to  use  interest  rates  computed 
under  the  criteria  established  by  the 
Renegotiation  Act  of  1971  Sec.  2,  Pub. 
L.  92-41, 85  Stat.  97. 

For  example,  the  Contract  Disputes 
Act  of  1978  Sec.  12,  Pub.  L.  95-563.  92 
Stat.  2389  and  the  Prompt  Payment  Act 
of  1982  Sec.  2,  Pub.  L.  97-177, 96  Stat. 
85  provide  for  the  calculation  of  interest 
due  on  claims  at  a  rate  established  by 
the  Secretary  of  the  Treasury  pursuant 
to  31  U.S.C.  3902(a). 

Therefore,  notice  is  hereby  given  that, 
piirsuant  to  the  above  mentioned 
sections,  the  Secretary  of  the  Treasiuy 
has  determined  that  the  rate  of  interest 
applicable  for  the  purpose  of  said 
sections,  for  the  period  beginning 
January  1, 1999  and  ending  on  June  30, 
1999,  is  five  per  centimi  per  annum. 

Dated:  December  22, 1998. 
Donald  V.  Hunmond, 
Fiscal  Assistant  Secretary. 
(FR  Doc.  98-34492  Filed  12-30-98;  8:45  ami 
■tUMQ  OOOC  4t10-3»-P 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations:  "From 
Botany  to  Bouquets:  Flowers  in 
Northern  Art" 

action:  Notice. 

summary:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
CXnober  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978  (43  FR  13359,  March  29, 1978). 
and  Delegation  Order  No.  85-5  of  Jime 
27, 1985  (50  FR  27393,  July  2, 1985).  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit,  "From  Botany 
to  Bouquets:  Flowers  in  Northern  Art," 
imported  from  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  loan  agreements  with 
foreign  lenders.  I  also  determine  that  the 
exhibition  or  display  of  the  exhibit 
objects  at  the  National  Gallery  of  Art  m 
Washington,  DC  from  January  31, 1999 
to  May  31, 1999.  Is  in  the  national 
interest  Public  Notice  of  these 
Determinations  is  ordered  to  be 
pubUshed  in  the  Federal  Register. 


FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  list  of  exhibit  objects  or  for 
further  information,  contact  Nelia 
Sheahan,  Assistant  General  Counsel, 
Office  of  the  General  Counsel,  202/619- 
5030,  and  the  address  is  Room  700,  U.S. 
Information  Agency,  301  4th  Street, 
S.W.,  Washington.  D.C.  20547-0001. 

Dated:  December  23. 1998. 
Lesjin. 

Genera]  Counsel. 

(FR  Doc.  98-34555  Filed  12-30-98;  8:45  am] 
muMa  ooot  tiat-t-m 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Cost-of-Living  Adjustments  and 
Headstone  or  Marker  Allowance  Rate 

agency:  Department  of  Veterans  Affairs. 
action:  Notice. 

SUMMARY:  As  required  by  law,  the 
Department  of  Veterans  Affairs  (VA)  is 
hereby  giving  notice  of  cost-of-living 
adjustments  (COLAs)  in  certain  benefit 
rates  and  income  limitations.  These 
COLAs  affect  the  pension,  parents' 
dependency  and  indemnity 
compensation  (DIC),  and  spina  bifida 
programs.  These  adjustments  are  based 
on  the  rise  in  the  Consimier  Price  Index 
(CPI)  during  the  one  year  period  ending 
September  30, 1998.  VA  is  also  giving 
notice  of  the  maximum  amount  of 
reimbursement  that  may  be  paid  for 
headstones  or  markers  purchased  in  lieu 
of  Government-furnished  headstone  or 
markers  in  Fiscal  Year  1999,  which 
began  on  October  1, 1998. 
DATES:  These  COLAs  are  effective 
December  1. 1998.  The  headstone  or 
marker  allowance  rate  is  effective 
October  1. 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paul  Trowbridge.  Consultant, 
Compensation  and  Pension  Service 
(213B).  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs.  810  Vermont  Avenue.  NW, 
Washington.  DC  20420.  (202)  273-7218. 
SUPPLEMENTARY  INFORMATION:  Under  38 
U.S.C.  2306(d).  VA  may  provide 
reimbursement  for  the  cost  of  non- 
Govemment  headstone  or  markers  at  a 
rate  equal  to  the  actual  cost  of  the 
average  actual  cost  of  Govemment- 
fiimi^ed  headstone  or  markers  during 
the  fiscal  year  preceding  the  fiscal  year 

Table  i.— Improved  Pension 


in  which  the  non-Govemment 
headstone  or  marker  was  purchased, 
whichever  is  less. 

Section  8041  of  Pub.  L.  101-508 
amended  38  U.S.C.  2306(d)  to  eliminate 
the  payment  of  the  monetary  allowance 
in  lieu  of  VA-provided  headstone  or 
marker  for  deaths  occurring  on  or  after 
November  1. 1990.  However,  in  a 
precedent  opinion  (O.  G.  C.  Prec.  17- 
90),  VA's  General  Coimsel  held  that 
there  is  no  limitation  period  applicable 
to  claims  for  benefits  imder  the 
provisions  of  38  U.S.C.  2306(d). 

The  average  actiial  cost  of 
Govemment-fumished  headstones  or 
maikers  during  any  fiscal  year  is 
determined  by  dividing  the  siun  of  VA 
costs  during  that  fiscal  year  for 
procurement,  transportation,  and 
miscellaneous  administration, 
inspection  and  support  staff  by  the  total 
number  of  headstones  and  markers 
procured  by  VA  during  that  fiscal  year 
and  rounding  to  the  nearest  whole 
dollar  amount. 

The  average  actual  cost  of 
Govemment-fumished  headstones  or 
markers  for  Fiscal  Year  1998  under  the 
above  computation  method  was  $96. 
Therefore,  effective  October  1, 1998.  the 
maximum  rate  of  reimbursement  for 
non-Govemment  headstones  or  markers 
purchased  during  Fiscal  Year  1999  is 
$96. 

Cost  of  Living  Adjustments 

Under  the  provisions  of  38  U.S.C. 
5312  and  section  306  of  Pub.  L.  95-588. 
VA  is  required  to  increase  the  benefit 
rates  and  income  limitations  in  the 
pension  and  parents'  DIC  programs  by 
the  same  percentage,  and  effective  the 
same  date,  as  increases  in  the  benefit 
amounts  payable  under  title  II  of  the 
Social  Security  Act.  The  increased  rates 
and  income  limitations  are  also  required 
to  be  pubUshed  in  the  Federal  Register. 

The  Social  Security  Administration 
has  annoimced  that  there  will  be  a  1.3 
percent  cost-of-living  increase  in  Social 
Security  benefits  effective  December  1, 
1998.  Therefore,  applying  the  same 
percentage  and  rounding  up  in 
accordance  with  38  CFR  3.29.  the 
following  increased  rates  and  income 
limitations  for  the  VA  pension  and 
parents'  DIC  programs  will  be  effective 
December  1. 1998: 


Maximum  annual  rates 
(1)  Veterans  permanently  and  totally  disabled  (38  U.S.C.  1521): 
Veteran  with  no  dependents.  $8,778 
Veteran  with  one  dependent  $1 1 .497 
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For  each  additional  dependent,  $1,496 

(2)  Veterans  in  need  of  aid  and  attendance  (38  U.S.C.  1521): 

Veteran  with  no  dependents,  $14,647 
Veteran  with  one  dependent.  $17,365 
For  each  additional' dependent.  $1,496 

(3)  Veterans  who  are  housebound  (38  U.S.C.  1521): 

Veteran  with  no  dependents,  $10,729 
Veteran  with  one  dependent.  $13,448 
For  each  additional  dependent.  $  1 ,496 

(4)  Two  veterans  married  to  one  another,  combined  rates  (38  U.S.C.  1521): 

Neither  veteran  in  need  of  aid  and  attendance  or  housebound.  $1 1,497 
Either  veteran  in  need  of  aid  and  attendance.  $17,365 
Both  veterans  in  need  of  aid  and  attendance,  $22,625 
Either  veteran  housebound,  $13,448 
Both  veterans  housebound.  $15,400 

One  veteran  housebound  and  one  veteran  in  need  of  aid  and  attendance.  $19,313 
For  each  dependent  child.  $1,496 

(5)  Sunnving  spouse  atone  and  with  a  child  or  children  of  the  deceased  veteran  in  custody  of  the  surviving  spouse  (38  U  S  C  1541)- 

Surviving  spouse  alone.  $5,884  »  %  #• 

Surviving  spouse  and  one  child  in  his  or  her  custody.  $7,706 
For  each  additional  child  in  his  or  her  custody,  $1,496 

(6)  Surviving  spouses  in  need  of  aid  and  attendance  38  U.S.C.  1541): 

Surviving  spouse  alone,  $9,409 

Surviving  spouse  with  one  child  in  custody.  $11,227 

Surviving  Spouse  of  Spanish-American  War  veteran  alone,  $10,017 

Surviving  Spouse  of  Spanish-American  War  veteran  with  one  child  in  custody.  $1 1,834 

For  each  additional  child  in  his  or  her  custody,  $1 .496 

(7)  Surviving  spouses  who  are  housebound  (38  U.S.C.  1541): 

Surviving  spouse  alone.  $7,194 

Surviving  spouse  and  one  child  in  his  or  her  custody.  $9,011 
For  each  additional  child  in  his  or  her  custody,  $1 ,496 

(8)  Surviving  child  alone  (38  U.S.C.  1542,  $1,496. 


Reduction  for  income.  The  rate 
payable  is  the  applicable  maximum  rate 
minus  the  coimtable  annual  income  of 
the  eligible  person  (38  U.S.C.  1521, 
1541,  and  1542). 

Mexican  border  period  and  World 
War  I  veterans.  The  applicable 
maximum  annual  rate  payable  to  a 
Mexican  border  period  or  World  War  I 
veteran  under  this  table  shall  be 
increased  by  $1,989.  (38  U.S.C.  1521(g)) 

Parents'  DIG 

Die  shall  be  paid  monthly  to  parents 
of  a  deceased  veteran  in  the  following 
amounts  (38  U.S.C.  1315): 

Table  2 

One  parent.  If  there  is  only  one 
parent,  the  monthly  rate  of  DIC  paid  to 
such  parent  shall  be  $418  reduced  on 
the  basis  of  the  parent's  annual  income 
according  to  the  following  formula: 

For  each  $1  of  annual  income 


The  $418  month- 
ly rate  shall  be 
reduced  by 

Which  is 
more  than 

But  not 
more  than 

$0.00  

0 
$800 

$800 
$9,986 

.08 

No  DIC  is  payable  under  this  table  if 
annual  income  exceeds  $9,986. 

One  parent  who  has  remarried.  If 
there  is  only  one  parent  and  the  parent 
has  remfirried  and  is  living  with  the 


parent's  spouse,  DIC  shall  be  paid  under 
Table  2  or  imder  Table  4,  whichever 
shall  result  in  the  greater  benefit  being 
paid  to  the  veteran's  parent.  In  the  case 
of  remarriage,  the  total  combined  annual 
income  of  the  parent  and  the  parent's 
spouse  shall  be  counted  in  determining 
the  monthly  rate  of  DIC. 

Two  parents  not  living  together.  The 
rates  in  Table  3  apply  to  (1)  two  parents 
who  are  not  living  together,  or  (2)  an 
luunarried  parent  when  both  parents  are 
living  and  the  other  parent  has 
remarried.  The  monthly  rate  of  DIC  paid 
to  each  such  parent  shall  be  $301 
reduced  on  the  basis  of  each  parent's 
aimual  income,  according  to  the 
following  formula: 

Table  3 


For  each  $1  of  annual  income 

• 

The  S301  month- 
ly rate  shall  be 
reduced  by 

Which  is 
more  than 

But  not 
more  than 

$0.00  

0 

$800 

$900 

$1,100 

$800 

$900 

$1,100 

$9,986 

.06  

.07  

.08  

No  DIC  is  payable  under  this  table  if 
annual  income  exceeds  $9,986. 

Two  parents  living  together  or 
remarried  parents  living  with  spouses. 
The  rates  in  Table  4  apply  to  each 
parent  living  with  another  parent;  and 


each  remarried  parent,  when  both 
parents  are  alive.  The  monthly  rate  of 
DIC  paid  to  such  parents  will  be  $282 
reduced  on  the  basis  of  the  combined 
annual  income  of  the  two  parents  living 
together  or  the  remarried  parent  or 
parents  and  spouse  or  spouses,  as 
computed  under  the  following  formula: 

TABLE  4 

For  each  $1  of  annual  income 


The  $282  month- 
ly rate  shall  be 
reduced  by 

Which  is 
more  than 

But  not 
more  than 

$.00  

0 
$1,000 
$1,500 
$1,900 
$2,400 
$2,900 
$3,200 

$1,000 
$1,500 
$1,900 
$2,400 
$2,900 
$3,200 
$13,423 

.03 

.04  

.05  

.06  

.07  

.08  

No  DIC  is  payable  under  this  table  if 
combined  annual  income  exceeds 
$13,423. 

The  rates  in  this  table  are  also 
applicable  in  the  case  of  one  surviving 
parent  who  has  remarried,  computed  on 
the  basis  of  the  combined  income  of  the 
parent  and  spouse,  if  this  would  be  a 
greater  benefit  than  that  specified  in 
Table  2  for  one  parent. 

Aid  and  attendance.  The  monthly  rate 
of  DIC  payable  to  a  parent  under  Tables 
2  through  4  shall  be  increased  by  $224 


Federal  Regi8ter/Vol.  63,  No.  251 /Thursday,  December  31.  1998 /Notices 


72349 


if  such  parent  is  (1)  a  patient  in  a 
nursing  home,  or  (2)  helpless  or  bhnd, 
or  so  nearly  helpless  or  blind  as  to  need 
or  require  the  regular  aid  and 
attendance  of  another  person. 

Minimum  rate.  The  monthly  rate  of 
Die  payable  to  any  parent  under  Tables 
2  through  4  shall  not  be  less  than  $5. 

TaWe  5. — Section  306  Pension  Income 
Limitations 

(1)  Veteran  or  surviving  spouse  with 
no  dependents,  $9,986  (Pub.  L.  95-588, 
section  306(a)). 

(2)  Veteran  vdth  no  dependents  in 
need  of  aid  and  attendance,  $10,486  (38 
U.S.C.  1521(d)  as  in  effect  on  December 
31. 1978). 

(3)  Veteran  or  surviving  spouse  with 
one  or  more  dependents,  $13,423  (Pub. 
L.  95-588,  section  306(a)). 

(4)  Veteran  with  one  or  more 
dependents  in  need  of  aid  and 


attendance,  $13,923  (38  U.S.C.  1521(d) 
as  in  effect  on  December  31, 1978). 

(5)  Q^ld  (no  entitled  veteran  or 
surviving  spouse),  $8,162  (Pub.  L  95- 
588,  section  306(a)). 

(6)  Spouse  income  exclusion  (38  CFR 
3.262),  $3,185  (Pub.  L.  95-588,  section 
306(a)(2)(B)). 

Table  6. — Old-Law  Pension  Income 
Limitations 

(1)  Veteran  or  siuviving  spouse 
without  dependents  or  an  entitled  child, 
$8,741  (Pub.  L.  95-588,  section  306(b)). 

(2)  Veteran  or  siuviving  spouse  with 
one  or  more  dependents,  $12,602  (Pub. 
L.  95-588.  section  306(b)). 

Spina  Bifida  Benefits 

Section  421  of  PubUc  Law  104-204 
added  a  new  chapter  18  to  title  38, 
United  States  Code,  authorizing  VA  to 
provide  certain  benefits,  includling  a 


monthly  monetary  allowance,  to 
children  bom  with  spina  bifida  who  are 
natural  children  of  veterans  who  served 
in  the  Republic  of  Vietnam  during  the 
Vietnam  era.  Pursuant  to  30  U.S.C. 
1805(b)(3],  spina  bifida  rates  are  subject 
to  adjustment  under  the  provisions  of  38 
U.S.C.  5312,  which  provides  for  the 
adjustment  of  certain  VA  benefit  rates 
whenever  there  is  an  increase  in  benefit 
amoimts  payable  under  title  11  of  the 
Social  Security  Act  (42  U.S.C.  401  et 
seq.).  Effective  December  1, 1998,  spina 
bifida  monthly  rates  are  as  follows: 
Level  I  $208,  Level  U  $725,  Uvel  ED 
$1,242. 

Dated:  December  15, 1998. 
Togo  D.  West.  Jr.. 
Secretary  of  Vetemns  Affairs. 
[FR  Doc.  98-34566  Filed  12-30-98;  8:45  am) 
BuiMQ  CODE  nao-oi-M 
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FEDERAL  LABOR  RELATIONS 
AUTHORITY 

5CFRCh.XIV 

Regional  Offices;  Jurisdictional 
Changes 

Correction 

In  rule  document  98-33863  beginning 
on  page  70989,  in  the  issue  of 
Wednesday,  December  23, 1998,  make 
the  following  corrections: 


Appendix  A  to  5  CFR  Chapter  XIV 
[Comcted] 

On  page  70990,  in  appendix  A,  in  the 
table,  imder  "Regional  office"  in  the 
foiurth  colimin,  the  fifth  entry  "Atlanta" 
should  read  "Boston";  the  sixth  entry 
"Denver"  should  read  "Atlanta";  the 
seventh  entry  "Chicago"  should  read 
"Denver".  And  in  the  blank  entry,  add 
"Chicago". 

BILUNQ  CODE  1SO»«1-0 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  254 

Guides  for  Private  Vocational  and 
Distance  Education  Schools 

Correction 

In  rule  doctmient  98-21296  beginning 
on  page  42570,  in  the  issue  of  Monday, 


August  10, 1998,  make  the  following 
corrections: 

1.  On  page  42570,  in  the  third 
colvunn,  in  the  second  fiill  paragraph,  in 
the  third  line  bom  the  bottom, 
"relating"  should  read  "retaining". 

2.  On  page  42571,  in  the  first  column, 
under  the  heading  Amendments  to  the 
Guides,  in  the  first  line  "Committee" 
should  read  "Commission". 

S  254.4    [Corrected] 

3.  On  page  42573.  in  the  second 
column,  in  §  254.4(a),  in  the  seventh 
line,  "or*  should  read  "or". 

4.  On  page  42573,  in  the  second 
coliunn,  in  §  254.4(a)(2).  in  the  second 
hne.  "of  should  read  "or". 

S  254.7    [Conected] 

5.  On  page  42574,  in  the  second 
column,  in  §  254.7(c),  in  the  fifth  line, 
"of  should  read  "or". 
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DEPARTMENT  OF  AGRICULTURE 
Food  SafMy  and  Inapaction  Sarvica 
Agricultural  Mariiating  Sarvica 
[DodWt  No.  97-046F] 
7CFRPart59 
9CFRCtiaptarlH 

Agency  Raeponaibilitias,  Organization, 
and  Terminology 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 

ACnON:  Fioal  rule  with  an  opportunity 
to  comment. 

summary:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  amending 
its  regulations  to  describe,  in  part  300, 
the  Agency's  responsibilities  and 
current  organization.  This  rule  also 
redesignates  regulations  adopted  under 
the  Egg  Products  Inspection  Act  and 
transfers  them  to  part  590  of  FSIS's 
regulations.  FSIS  is  providing  an 
opportimity  for  members  of  tiie  public 
to  submit  comments  on  the  clarity  and 
technical  accuracy  of  the  resultant 
regulations. 

DATES:  December  31, 1998.  Submit 
comments  by  February  1, 1999. 
ADDRESSES:  Submit  one  original  and 
two  copies  of  written  comments  to  FSIS 
Docket  Clerk,  Docket  No.  97-045F,  U.S. 
Department  of  Agriculture,  Food  Safety 
and  Inspection  Service,  Room  102, 
Cotton  Annex,  300  12th  Street,  SW, 
Washington.  DC  20250-3700.  All 
comments  submitted  will  be  available 
for  public  inspection  in  the  Docket 
Clerk's  office  between  8:30  a.m.  and 
4:30  p.m.,  Monday  through  Friday. 
FOR  FURTHER  MFORMATION  CONTACT: 
Judith  Neibrief,  Regulations 
Development  and  Analysis  Division, 
Food  Safety  and  Inspection  Service, 
Washington,  DC  20250-3700;  (202)  720- 
3886. 

SUPPLEMBfTARY  INFORMATION: 

The  Food  Safety  and  Inspection 
Service  (FSIS)  is  responsible  for 
carrying  out  various  functions  of  the 
Department  of  Agriculture.  Chief  among 
these  are  the  administration  of  the 
Federal  Meat  Inspection  Act  (FMIA)  (21 
U.S.C.  601,  et  seq.),  the  Poultry  Products 
Inspection  Act  (PPIA)  (21  U.S.C.  451.  et 
seq.),  and  the  Egg  Products  Inspection 
Act  (EPIA)  (21  U.S.C.  1031,  etseq.). 
Each  of  these  statutes  includes 
govenunent  inspection  as  part  of  a 
regulatory  system  to  protect  the  health 
and  welfare  of  consiuners  by  preventing 
the  distribution  of  livestock  products, 
poultry  products,  and  egg  products  that 


are  unwholesome,  otherwise 
adulterated,  or  misbranded. 

The  Agency's  primary  objective  in 
this  rulemaking  is  to  amend  chapter  m 
of  title  9  of  the  Code  of  Federal 
Regulations  (9  CFR  chapter  m)  so  that 
it  contains,  in  part  300,  FSIS's  current 
organizational  structure.  With  the 
concurrence  of  the  Agricultural 
Marketing  Service  (AMS),  this  rule  also 
redesignates  the  EPIA  regulations  in 
part  59  of  title  7  of  the  Code  of  Federal 
Regulations  (7  CFR  part  59)  and 
transfers  them  to  part  590  of  9  CFR 
chapter  HI.  Several  years  ago,  the 
Secretary  of  Agriculture  delegated  to  the 
Administrator  of  FSIS  all  functions  in 
the  EPIA  other  than  the  shell  egg 
surveillance  program,  voluntary 
laboratory  analyses  of  egg  products,  and 
the  voluntary  grading  program  (7  CFR 
2.53(a)(2)(iii)),  which  continue  to  be 
delegated  to  the  Administrator  of  AMS 
(7  CFR  2.79(a)(8)(xxxiv)).  In  recognition 
of  the  current  allocation  of 
responsibilities  %vithin  USDA,  AMS 
recently  issued  a  rule  that  duplicated, 
redesignated,  and  amended  the  EPIA 
regulations  to  include  pertinent  portions 
in  7  CFR  part  57,  for  AMS,  and  in  part 
59,  for  FSIS  (63  FR  69968,  December  17. 
1998).  Except  for  several  changes  that 
reflect  FSIS's  assumption  of 
responsibility  for  administering  various 
provisions  of  the  EPIA  (see  amendments 
to  redesignated  §§  590.1  and  590.5).  this 
rule  does  not  amend  provisions  of  the 
EPIA  regulations. 

Because  the  Agency's  regulations 
address  more  than  just  the  inspection 
provisions  of  the  FMIA  and  the  PPIA 
and.  as  a  result  of  this  rule,  also  include 
the  EPIA  regulations,  FSIS  is  removing 
the  phrase  "MEAT  AND  POULTRY 
INSPECTION"  from  the  heading  of 
chapter  III  of  9  CFR.  FSIS  also  is 
consohdating  current  subchapters  A.  B. 
and  C  of  9  CFR  chapter  in  into  one 
subchapter,  subchapter  A,  and 
modifying  the  heading  of  ciurent 
subchapter  A  to  indicate  its  new  scope: 
Agency  organization  and  terminology, 
mandatory  meat  and  poultry  products 
inspection,  and  voluntary  inspection 
and  certification.  To  accommodate  the 
EPIA  regulations,  FSIS  is  adding 
subchapter  I— "Egg  Products  Inspection 
Act". 

Part  300  and  Redesignated  §§  590.1  and 
590.5 

Part  300 — "Agency  Mission  and 
Organization" — consists  of  a  description 
of  the  part  (§  300.1),  a  statement  about 
FSIS's  responsibilities  (§  300.2),  FSIS's 
organizational  structure  and 
terminology  (§  300.3),  and  access 
provisions  (§  300.6). 


Paragraph  (a)  of  §  300.2  references  the 
Department's  delegation  of  authority 
regulations  (7  CFR  2.7,  2.18,  and  2.53) 
for  FSIS's  responsibilities,  replacing  an 
obsolete  reference  in  §  381.3(a)  for  the 
PPIA.  In  exercising  its  delegated 
functions.  FSIS  administers  regulations 
that  implement  provisions  of  the 
statutes  listed  in  paragraph  (b)  of 
§  300.2. 

Section  300.3  includes  a  description 
of  the  Agency's  headquarters  and  field 
structure.  As  reorganized,  the  Agency's 
field  structure  consists  of  18  district 
offices '  and  a  technical  service  center  ^ 
{§  300.3(c)).  Each  district  office,  under 
the  direction  of  a  District  Manager, 
manages  a  farm-to-table  food  safety 
program  of  regulatory  oversight  and 
inspection  in  a  district  consisting  of  a 
State  or  several  States  and  territories  (as 
specified  in  paragraph  (c)(1)).  These 
offices  administer  domestic  and  import 
inspection  activities.  They  replaced 
regional  offices  (which  included 
inspection  and  compliance  area  offices) 
and  import  field  offices  (as  specified  in 
the  appendix  to  this  rule). 

The  Technical  Service  Center 
provides  technical  gmdance.  review, 
and  training  on  regulatory  requirements 
(as  specified  in  paragraph  (c)(2)).  These 
activities  previously  were  conducted  at 
regional  and  headquarters  offices. 

Section  300.6  consolidates  various 
access  provisions  of  the  FMIA  and  the 
PPIA.  Paragraph  (a)  covers  access  by 
representatives  of  the  Secretary. 
Paragraph  (a)(1)  replaces  the  last 
sentences  of  §§  306.3  and  381.33  and 
provides  for  access  to  places  of  business 


'  The  locations  of  the  district  offices  are  as 
folloMrs:  Alameda,  CA  (620  Central  Avenue, 
Building  2C,  Alameda,  CA  94501):  Albany,  NY  (230 
Washington  Avenue  Extension,  Albany,  NY  12203); 
Atlanta.  GA  (100  Alabama  Street,  SW.  Building 
1924,  Suite  3R90.  Atlanta,  GA  30303);  Boston.  MA 
(411  Waverley  Oaks  Road,  Building  3,  Suite  331, 
Waltham,  MA  02452);  Boulder.  CO  (665  South 
Broadway,  Suite  B,  Boulder,  CO  B0303);  Chicago,  IL 
(1919  South  Highland  Avenue,  Suite  115C, 
Lombard,  IL  60148);  Dallas,  TX  (1100  Commerce 
Street,  Room  5F41,  Dallas,  TX  75242);  Des  Moines, 
lA  (11338  Aurora  Avenue.  Des  Moines,  L\  50322); 
B«ltsvllle.  MD  (5601  Sunnyside  Avenue,  Suite  1- 
22B8B,  Beltsville,  MD  20705);  Jackson,  MS  (715 
South  Pear  Orchard  Road,  Suite  101,  Ridgeland,  MS 
39157);  Uwrence.  KS  (4920  West  15th  Street, 
Lawrence,  KS  66049);  Madison.  WI  (2810 
Crossroads  Drive,  Suite  3500,  Madison,  WI  53718); 
Minneapolis,  MN  (Butler  Square  West,  Suite  989- 
C,  100  North  6th  Street,  Minneapolis,  MN  55403); 
Philadelphia,  PA  (701  Market  Street,  2-B  South, 
Philadelphia.  PA  19106);  Pickerington,  OH  (155 
East  Columbus  Street,  Pickerington,  OH  43147); 
Raleigh,  NC  (6020  SU  Forks  Road.  Raleigh,  NC 
27609);  Salem,  OR  (530  Center  Street.  NE, 
Mezzanine.  Salem,  OR  97301);  Springdale,  AR 
(Country  Club  Center,  Building  B,  Suite  201, 4700 
South  Thompson,  Springdale,  AR  72764).  FSIS 
expects  to  close  the  Boston  office  in  1999. 

2  The  address  of  the  FSIS  Technical  Service 
Center  is  1299  Farnam  Street,  Suite  300  Landmark 
Center,  Omaha,  NE  68102. 
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regulated  under  the  FMIA  or  the  PPIA. 
Paragraph  (a)(2)  references  part  590  for 
access  to  plants  that  process  egg 
products  and  to  other  places  of  business 

subject  to  regulation  under  the  EPIA. 
Paragraph  (b)  of  §  300.6  is  limited  to 

>laces  of  business  regulated  under  the 

^'MIA  or  the  PPIA.  (For  access  under  the 
EPIA,  see  also  redesignated  §§  590.132, 
690.200,  and  590.660.)  Paragraph  (b)(1) 
pddresses  access  to  establishments  that 

Erepare  livestock  products  or  process 
oultry  products,  replacing  the  first 
mtence  of  §  306.2  and  §  381.32  and 
>rovi8ions  of  §  306.3  and  §  381.33. 
'aragraph  (b)(2)  addresses  access  and 
examinations  pursuant  to  section  202  of 
he  FMIA  or  section  11(b)  of  the  PPIA 
21  U.S.C.  460(b)  and  642).  It  replaces 
he  first  sentences  of  §§  320.4  and 
181.178  (Access  to  and  inspection  of 
ecords,  fiaciUties  and  inventory; 

<  »pying  and  sampling).  (For  the 

>  »nvenience  of  the  reader.  FSIS  is 
eferendng  §  300.6  in  §§  306.2,  320.4, 
181.32,  and  381.178.) 

'inal  Rule  With  Opportunity  for 
ilonment 

FSIS  has  determined  that  the  notice 
I  ind  comment  and  delayed  effective  date 
]  equirements  of  the  Administrative 
(Procedure  Act  (5  U.S.C.  5S3(b)  and  (d)) 
lo  not  apply  to  this  rule.  The 
endments  made  by  this  rule  reflect 
e  Agency's  current  responsibiUties, 
d  the  organization  throug|i  which  it 
ies  out  those  responsibilities,  and 
cal  and  minor  changes  in  the 
iticm  of  the  Agency's  regulations 
terminology  used  in'those 
'  itions.  Therefore,  FSIS,  has,  for 
good  cause,  foimd  that  notice  and 
public  procedure  thereon  are 
anneoessary,  and  it  is  issuing  these 
amendments  as  a  final  rule,  e^ctive 

<  ipon  publication. 

Nevertheless,  the  Agency  recognizes 
t  hat  attaining  its  objective  has 
1  lecessitated  a  large  number  of 
i  mendments.  Therefore,  FSIS  is 

Iroviding  members  of  the  public  with 
a  opportunity  to  provide  comments  on 
^  e  clarity  and  the  technical  accuracy  of 
e  amended  regulations.  The  Agency 
[uests  that  those  with  comments 
imit  theip  diuing  the  30  days  that 
illow  publication  of  the  rule. 

cecutive  Order  12866 

changes  in  this  rule  are 
itional  and  technical.  Their 
[option  does  not  affect  the  costs  to 
lisgulated  establishments  or  to  FSIS, 
except  to  the  extent  that  improving  the 
Agency's  organization,  providing  Uie 
pubUc  with  current  information  on  how 
the  Agency  operates,  and  updating, 
consolidating,  and  clarifying  Agency 


terminology  should  increase  FSIS's 
efficiency  and  improve  the  delivery  of 
inspection  services  to  members  of  the 
regulated  industries.  FSIS  has 
determined  that  this  rule  is  not  a 
significant  regulatory  action  imder  the 
criteria  set  forth  in  Executive  Order 
12866. 

CompUanoe  With  Regulatory  Flexibility 

Actofl9M 

♦ 

The  Administrator  has  determined 
that,  for  purposes  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601),  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Executive  Order  129M 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  In  this  rule:  (1)  all  State  and 
local  laws  and  regulations  that  are 
inconsistent  with  this  rule  will  be 
preempted;  (2)  no  retroactive  effect  will 
be  given  to  this  rule;  and  (3)  no 
administrative  proceedings  will  be 
required  before  parties  may  file  suit  in 
court  challenging  this  rule. 

List  of  Subjects  in  7  CFR  Part  50 

Eggs  and  egg  products.  E^qrarts,  Food 
grades  and  standards.  Food  labeling. 
Imports,  Reporting  and  recordkeeping 
requirements. 

List  of  Subjects  in  9  CFR  Chapter  in 

Part  300 

Meat  and  meat  products.  Poultry  and 
poultry  products. 

Part  590 

Eggs  and  egg  products.  E}q>orts.  Food 
labeling.  Imports.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  above,  the 
Food  Safety  and  Inspection  Service, 
with  the  concurrence  of  the  Agriciiltiual 
Marketing  Service,  is  redesignating  and 
transferring  part  59  of  7  CFR  chapter  I, 
and  it  is  amending  9  CFR  chapter  m  as 
follows: 


\. 


7  CFR  CHAPTER  I 

0  CFR  CHAPTER  IN 

1.  Part  59  of  7  CFR  chapter  I  is 
redesignated  as  part  590  of  9  CFR  and 
transferred  to  9  CFR  chapter  ED,  as  set 
out  in  the  following  table: 


7  CFR  Part  59 

9  CFR  Part  590 

DaflnWona 

§59.1  ...... 

§595 

§590.1 
§590.5 

7  CFR  Part  59 


9  CFR  Part  590 


1  r^MlMlafc^al  ■  ■ 


fS9.10 
§59.13 
§50.17 
§50.18 


§590.10 
§590.13 
§590.17 
§500.18 


Scope  of  Inapacilion 


§59.20 
§59.22 
§59.24 
§59.26 
§59.28 


§590.20 
§590.22 
§590.24 
§590.26 
§590.28 


(MaMon  to  Ottiar  AuttMdNaa 


§59.30 
§59.35 


§500.30 
§500.36 


Egga  and  Egg  Pradueta  Net  kitMidad  for 
Human  Food 


§59.40 
§59.45 


§590.40 
§590.45 


RafflgeraMon  of  StiaM  Egga 


§59.50 


§590.50 


§59.100 
§59.105 


§500.100 
§590.105 


of 


§59.110 
§50.112 
§50.114 
§50.116 
§59.118 
§50.119 
§50.120 
§59.122 
§59.124 
§59.126 
§59.128 
§59.130 
§50.132 
§59.134 
§59.136 


§500.100 
§500.112 
§500.114 
§500.116 
§500.118 
§500.119 
§500.120 
§500.122 
§590.124 
§590.126 
§500.128 
§590.130 
§500.132 
§500.134 
§500.136 


AppNeadon  for  Sarvloa 


§59.140 
§59.142 
§59.144 
§59.146 
§59.148 


§500.140 
§590.142 
§500.144 
§500.146 
§590.148 


Inauguration  of  Oervloa 

§59.150  . 
§50.155  . 

- 

§590.150 
§590.155 

Denial  of  Sarvica 

§59.160  . 

§590.160 
§590.161 

§59.161  . 
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7  CFR  Part  59 


9  CFR  Part  590 


Records  and  Related  Requirements  for 
Eggs  and  Egg  Products  HarKNers  and 
Related  Industries 


§59.200 
§59.220 


§590.200 
§590.220 


Administrative  Detention 


§59540 §590.240 


Appeal  of  an  inspection  or  Decision 


§59.300 
§59.310 
§59.320 
§59.330 
§59.340 
§58.350 
§59.360 
§59.370 


§590.300 
§590.310 
§590.320 
§590.330 
§590.340 
§590.350 
§590.360 
§590.370 


CertHlcales 


§59.400 
§59.402 
§59.404 
§59.406 


§590.400 
§590.402 
§590.404 
§590.406 


Identifying  and  Marking  Product 


§59.410 
§59.411 
§59.412 
§59.414 
§59.415 
§59.417 
§59.418 
§59.419 


§590.410 
§590.411 
§590.412 
§590.414 
§590.415 
§590.417 
§590.418 
§590.419 


inspection,  Relnspection,  Condemnation, 
and  Retention 


§59.420 
§59.422 
§59.424 
§59.426 


§590.420 
§590.422 
§590.424 
§590.426 


Entry  of  Materials  Into  Official  Egg 
Products  Plants 


§59.430 
§59.435 
§59.440 


§590.430 
§590.435 
§590.440 


Sanitary,  Processing,  and  Facility 
Requirements 


§59.500 
§59.502 
§59.504 
§59.506 
§59.508 
§59.510 
§59.515 
§59.516 
§59.520 
§59.522 
§59.530 
§59.532 
§59.534 
§59.536 
§59.538 
§59.539 
§59.540 


§590.500 
§590.502 
§590.504 
§590.506 
§590.508 
§590.510 
§590.515 
§590.516 
§590.520 
§590.522 
§590.530 
§590.532 
§590.534 
§590.536 
§590.538 
§590.539 
§590.540 


7  CFR  Part  59 

9  CFR  Part  590 

§59.542 

§590.542 

§59.544 

§590.544 

§59.546 

§590.546 

§59.547 

§590.547 

§59.548 

§590.548 

§59.549 

§590.549 

§59.550 

§590.550 

§59.552 

§59.560 

§590.552 
§590.560 

§59.570 

§590.570 

§59.575 

§590.575 

Laboratory 


§59.580 


§590.580 


Exempted  Egg  Products  Plants 


§59.600 
§59.610 
§59.620 
§59.630 
§59.640 
§59.650 
§59.660 
§59.670 
§59.680 


§590.600 
§590.610 
§590.620 
§590.630 
§590.640 
§590.650 
§590.660 
§590.670 
§590.680 


identification  of  Restricted  Eggs  or  Egg 
Products  Not  intended  for  Human  Con- 
sumption 


§59.800 
§59.840 
§59.860 


§590.800 
§590.840 
§590.860 


Imports 


§59.900 _, 

§59.905 , 

§59.910 

§59.915 

§59.920 

§59.925  .„ 

§59.930 

§59.935 

§59.940 

§59.945 

§59.950 

§59.955 

§59.956 

§59.960 

§59.965 

§59.970 

AuttKHity:  21  U.S.C. 
1031-1056. 


§590.900 
§590.905 
§590.910 
§590.915 
§590.920 
§590.925 
§590.930 
§590.935 
§590.940 
§590.945 
§590.950 
§590.955 
§590.956 
§590.960 
§590.965 
§590.970 

Authority:  21  U.S.C. 
1031-1056 


2.  In  redesignated  part  590,  each 
internal  reference  to  a  section  of  part  59 
is  revised  as  set  out  in  the  precechng 
redesignation  table. 

3.  The  heading  of  9  CFR  chapter  III  is 
amended  by  removing  "MEAT  AND 
POULTRY  INSPECTION,". 

4.  Parts  350  through  381  are 
transferred  to  subchapter  A;  the 
headings  of  subchapters  B  and  C  are 
removed  and  reserved;  and  the  heading 
of  subchapter  A  is  revised  to  read  as 
follows: 


SUBCHAFTER  A-^6ENCY 
ORGANIZATHm  ANDIERMmOLOGY; 
MANDATORY  MEAT  AND  POULTRY 
PRODUCTS  mSPECnON  AND 
VOLUNTARY  INSPECTION  AND 
CERTIFICATION 

5.  Redesignated  part  590  is  designated 
as  subchapter  I,  and  a  heading  for 
subchapter  I  is  added  to  read  as  follows: 

SUBCHAPTER  I— EGG  PRCMIUCTS 
INSPECTION  ACT 

6.  In  subchapter  A,  part  300  is  added 
to  read  as  follows: 

PART  300— AGENCY  MISSION  AND 
ORGANIZATION 

Sec. 

300.1  Purpose. 

300.2  FSIS  responsibilities. 

300.3  FSIS  organization. 

300.6  Access  to  establishments  and  other 
places  of  business. 
Authority:  21  U.S.C  451-470, 601-695, 
1031-1056;  7  U.S.C  138-138i,  450, 1621- 
1627, 1901-1906;  7  CFR  2.7,  2.18,  2.53. 

§300.1    Purpose. 

This  part  describes  the  duties  and 
organization  of  the  Food  Safety  and 
Inspection  Service  (FSIS),  an  agency  of 
the  United  States  Department  of 
Agriculture  (USDA). 

§300.2    FSIS  responslbllHIes. 

(a)  [Reserved] 

(b)  Implementing  regulations.  This 
chapter  of  title  9  of  the  Code  of  Federal 
Regulations  (9  CFR  chapter  m)  includes, 
in  addition  to  administrative  rules,  rules 
and  regulations  that  implement 
provisions  of  the  following  statutes: 

(1)  The  Federal  Meat  Inspection  Act, 
as  amended  (FMIA)  (21  U.S.C.  601  et 
seq.),  except  provisions  pertaining  to  the 
inspection  and  certification  of  the 
condition  of  animals  for  export,  and 
related  legislation; 

(2)  The  Poultry  Products  Inspection 
Act,  as  amended  (PPIA)  (21  U.S.C.  451 
et  seq.); 

(3)  The  Egg  Products  Inspection  Act, 
as  amended  (EPIA)  (21  U.S.C.  1031  et 
seq.).  except  for  the  shell  egg 
siuveillance  program,  voluntary 
laboratory  analyses  of  egg  products,  and 
the  volimtary  grading  program; 

(4)  The  Humane  Slaughter  Act  (7 
U.S.C.  1901-1906); 

(5)  The  Tabnadge-Aiken  Act  (7  U.S.C. 
450),  with  respect  to  cooperation  with 
States  in  the  administration  of  the 
Federal  Meat  Inspection  Act  and  the 
Poultry  Products  Inspection  Act; 

(6)  The  Agricultural  Marketing  Act  of 
1946,  as  amended  (7  U.S.C.  1621-1627), 
relating  to  voluntary  inspection  of 
poultry  and  edible  products  thereof; 
voluntary  inspection  and  certification  of 
technical  animal  fat;  certified  products 
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or  dogs,  cats,  and  other  camivora;              and  the  Administrator,  along  with  the        inspection  (see  paragraph  (c)  of  this 
roluntary  inspection  of  rabbits  and             Office  of  the  Administrator  and  three          section). 

idible  products  thereof;  and  voluntary       staff  offices  that  report  to  the                          (2)  Staff  offices.  The  Administrator's 
nspection  and  certification  of  edible          Administrator,  are  located  at  U.S.               staff  offices  are  the  Food  Safety 
neat  and  other  products;  and                      Department  of  AgricuUure  headquarters     Executive  Management  and 

(7)  The  National  Laboratoiy                     in  Washington.  DC.                                     Coordination  Staff,  the  Legislative 
Accreditation  Pro-am  (7  U  S.C.  138-            ^  j                                                            Liaison  Staff,  and  the  Food  Safety 

;Sid^e^d  ^nT/frpisrsidue    i^^^^^u/ti^  ^^  °h«^?  °^   't^r T.^sisTrrr  '"^• 

^alysis  in  m^t  and  poultry  products.       P"^^?^  »««>th  ^^  Science,  which               J^l^f^'^.  ^^IS  s  field  structure 

•'                          r        jr                    provides  saentific  analysis,  advice,            consists  of  eighteen  district  offices  and 
300.3    FSIS  organization.                             data,  and  recommendations  on  matters       a  technical  center. 

(a)  General.  The  organization  of  FSIS       involving  pubUc  health  and  science;  the        (1)  District  offices.  Each  district  office, 
eflects  the  agency's  primary  regulatory      Office  of  Management,  which  provides       under  the  direction  of  a  District 
esponsibilities:  imp  ementation  of  the       centralized  administrative  and  support       Manager,  manages  a  farm-to-table  food 
!^ftA,  the  PPLA,  and  the  EPIA.                    services;  the  Office  of  Policy.  Program         safety  program  of  regulatory  oversight 

(b)  Headquarters.  FSIS  has  four               Development  and  Evaluation,  which           and  inspection  in  a  district  consisting  of 
trincipal  components  or  offices,  each  of     develops  and  recommends  domestic           a  State  or  several  States  and  territories, 
vhich  is  imder  the  direction  of  a  Deputy    and  international  policy  activities;  and          The  locations  of  the  district  offices 
Administrator.  The  Deputy                         the  Office  of  Field  Operations,  which         and  the  districts'  geographic  boundaries 
Administrators,  along  with  their  staffs.       manages  regulatory  oversight  and               are  as  follows: 

Mameda,  CA  

ialem,  OR 

California. 

Alaska,  American  Samoa,  Guam,  Hawaii,  Idaho,  Northern  Mariana  Islands.  Oregon,  and  Washington. 

Arizona.  Colorado.  Nevada.  New  Mexico  Utah 

loulder,  CO 

dinneapolis,  MN 

3les  Moines,  lA  

Minnesota,  Montana.  North  Dakota.  South  Dakota,  and  Wyoming. 
Iowa  and  Nebraska. 

awrence,  KS 

ipringdale,  AR ."..... 

Dallas.  TX 

Aadison,  Wl 

"Jiicago,  IL _...... 

*ickerington,  OH i 

Philadelphia,  PA 

Vbany.  NY 

ioston,  MA 

rteenbelt,  MD 

Kansas  and  Missouri. 

Arkansas,  Louisiana,  and  Oklahoma. 

Texas.                                                                                                                                        \. 

Michigan  and  Wisconsin. 

Illinois  and  Indiana. 

Kentucky.  Ohio,  and  West  Virginia. 

Pennsylvania. 

New  Jersey  and  New  York. 

Connecticut.  Maine.  Massachusetts,  New  Hampshire,  Puerto  Rico,  Rhode  Island,  Vermont,  and  Virgin 

Islands. 
Delaware,  District  of  Columbia,  Maryland,  and  Virginia. 
North  Carolina  and  South  Carolina- 
Florida  and  Georgia. 
Alabama,  Mississippi,  and  Tennessee. 

laleigh.  NC _ 

Wanta,  GA 

ackson,  MS 

(2)  Technical  Service  Center.  The            places  of  business  subject  to  regulation          Done  at  Washington,  DC,  on  December  22, 
'echnical  Service  Center,  which  is             thereunder;  and                                           ^9^8. 
ocated  in  Omaha.  Nebraska,  provides            (2)  Persons  subject  to  provisions  of         Thomai  J.  Billy. 

echnical  guidance,  review,  and  training     the  EPIA  must  afford  representatives  of      ^dr^Mstrator,  Food  Safety  and  Inspection 
in  the  interpretation  and  appUcation  of     the  Secretary  access  as  specified  in  part      ^*"'"* 
egulatory  requirements.                              590  of  this  chapter.                                         Concurrence  in  the  transfer  of  7  Li-K 

.                      ...                               n.wr.           ji                                           part  59  on  December  22. 1998. 

300.0    AecasstOMtabllshmentsand               (b)  (Reserved)                                           f„.^„..-f  fs— «.. 
itherplaoM  of  business.                                                                                                            Ennque  E.  Figueroa. 

Administrator,  Agricultural  Marketing 

(a)  General.  Upon  presentation  of                                                                               Service. 

^^^^^^^                                                                                                               Appendix-Field  Structure 

(1)  Persons  subject  to  provisions  of                                                                               »,  »    ™.l.            j-       n                 •     u 
ko  TTK/n  A  «,  ♦!,«  DDi  A  ,r,f.»»  ^tt^^A                                                                                           Note:  This  appendix  will  not  appear  in  the 
fee  FMIA  or  the  PPIA  must  afford                                                                                         Code  of  Federal ^laUons. 
epresentatives  of  the  Secretary  access                                                                              ,,    ,     j,e'jc<>             ^  i-  u   .    _ 
oestabUshments  that  slaughter  or                                                                                    Under  FSIS  scuirent  field  structure. 

.therwiseprepareWocfp^uctsor                                                                     ^^S  ^m'^£t^,'^ni:iS^SL. 
►rocess  poultry  products  and  to  other                                                                            aTspecified  below. 

Region 

District 

DOMESTIC  PRODUCTS 

Jortheastem: 

Connecticut.  Maine.  Massachuse 
Delaware,  District  of  Columt>ia,  h 

ftts.  New  Hampshire,  Rhode  Island,  and  Vermont 

laryland,  and  Virginia  (except  for  Northwestern  part) 

Boston,  MA 
Greenbelt.  MD 
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Region 


District 


New  Jersey  and  New  York 

Pennsylvania  — 

Southeastern 

Alabama,  Mississippi,  and  Tennessee 

Florida  and  Georgia 

Kerrtucky  and  West  Virginia 

Nortti  Carolina  and  Soutti  Carolina  ..... 

Virginia  (Northwestern) 

Puerto  Rkx>  and  Virgin  Islands 

Atortfi  Csntra/: 

IIKnois  and  Indiana 

Iowa 1 


Mehigan  and  Wisconsin 

Minnesota  ..< 

Ohk) 


Southwestern: 

Arkansas,  Louisiana,  and  Oklahorna 

Kansas  and  Missouri 

Netxaska  , 

New  Mexico 

Texas „ , 


Western: 

Alaska,  Amencan  Samoa,  Guam,  Hawaii,  Idaho,  Oregon,  Northem  Mariana  Islands,  and  Washington 

Arizona,  Cotorado,  Nevada,  and  Utah  

California 

Montana,  North  Dakota,  South  Dakota,  and  Wyoming _ „ _ 


Albany,  NY 
Philadelphia,  PA 

Jackson,  MS 
Atianla,  GA 
PKkerington,  OH 
Raleigh,  NC 
Greenbelt,  MD 
Boston,  MA 

Chnago,  IL 
Des  Moines,  lA 
Mad»on,WI 
Minneapolis,  MN 
Pki(erington,  OH 

Springdale,  AR 
Lawrerwe,  KS 
Des  Moines,  lA 
Boukter,  CO 
Dallas,  TX 

Salem,  OR 
Boukler,  CO 
Alameda,  CA 
Minneapolis,  MN 


IMPORTS 


IFO: 


New  York,  NY  (#2)  ... 
PNIadelphta,  PA  (*3) 

Miami,  FL  (#6)  

Long  Beach,  CA  («8) 

Tacoma,  WA  (#9)  

Detroit,  Ml  (*10) 


Albany,  NY 
Philadelphia,  PA 
Atlanta,  GA 
Alameda,  CA 
Salem,  OR 
Madson,  Wl 


IFR  Doc.  98-34358  Filed  12-30-98;  10:17 
am] 

aiLUNQ  CODE  3410-OM-P 


Reader  Aids 


CUSTOMER  SERVICE  AND  INFORMATION 


federal  Register/Code  of  Federal  Regulations 

( ^neral  Information,  indexes  and  other  finding        202-523-5227 
aids 

Laws  523-5227 

'residential  Documents 

1  Executive  orders  and  proclamations  523-5227 

J  he  United  States  Government  Manual  523-5227 

I  )ther  Services 

1  Electronic  and  on-line  services  (voice)  523-4534 

'rivacy  Act  Compilation  523-3187 

'ublic  Laws  Update  Service  (numbers,  dates,  etc.)  523-6641 

'  TY  for  the  deaf-and-hard-of-hearing  523-5229 


ILECTRONIC  RESEARCH 

^  Vorld  Wide  Web 

'ull  text  of  the  daily  Federal  Register,  CFR  and  other 
]  lublications: 

http://www.access.gpo.gov^ara 

1  'ederal  Register  information  and  research  tools,  including  Public 
1  nspection  List,  indexes,  and  links  to  GFO  Access: 

http://www.nara.gov/fedreg 

i;-mall 

I  'ENS  (Kiblic  Law  Electronic  Notification  Service)  is  an  E-mail 
!  ervice  that  delivers  information  about  recently  enacted  Public 
laws.  To  subscribe,  send  E-mail  to 

listproc@lucky.fied.gov 

1  irith  the  text  message: 

subscribe  publaws-1  <firstname>  <lastname> 
I  Jse  listproc@lucky.fed.gov  only  to  subscribe  or  unsubscribe  to 
I  'ENS.  We  cannot  respond  to  specific  inquiries  at  that  address. 
I  Leference  questions.  Send  questions  and  comments  about  the 
I  ederal  Register  system  to: 

info@fedreg.nara.gov 

'  "he  Federal  Register  staff  cannot  interpret  specific  documents  or 
legulations. 
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At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  title. 

3  CFR 

ProciamaUoiM: 
6641  (see  Proc. 

7154) 67761 

6961  (see  Proc. 

7154) 67761 

6969  (see  Proc. 

7154) 67761 

7153 66977,  67724 

7154 67761 

7155 67765 

7156 67767 

7157 68149 

7158 68989 

7159 69173 

7160 70629 

7161 ..„...71571 

Executiva  Ordara:  ^^  . 

Dec.  9,  1852  (Revoked 

in  part  by  PLO 

7374) 69646 

11988  (See  NOAA 

Notice  of  December 

14,  1999) .70103 

12748  (Amended  by 

EO  13106) 68151 

13037  (Amended  by 

EO  13108) .....69175 

13071  (Superseded  by 

EO  13106) 68151 

13106 68151 

13107 68991 

13108 69175 

13109 70631 

Admlnlatratlva  Ordera: 
Memorandum  of 

November  16, 

1998 65997 

Presidential  Determinations: 
No.  99-4  of  November 

14,  1998 65995 

No.  99-5  of  November 

25,  1998 68145,  68829 

No.  99-8  of  December 

8,  1998 70309 

5  CFR 

213 66705 

335 66705 

410 72097 

532 72097 

550 72098 

1310 70311 

Ch.  XIV 70989,  72350 

2424 66405 

2634 69991 

2635 69992 

Propoaad  Rulaa: 

1690 68699 

2604 66769 


7CFRv 

2 „.. 


.66979 


15f 

67392 

52 

72101 

53 

72101 

54 

72101 

57 

69967 

59 

..69967,  72352 

300 

68161 

301 65999 

319 

,68161,71725 
69539 

400 

70312 

457 

..66706,  66715 

800 

70990 

948 

66718 

71345 

1065 

70994 

1728 

72102 

1780 

..68648,  71342 

1794 

68648 

2984 

69994 

Proposed  Rules: 
201 

71232 

300 

67011 

301 

69563 

319 

67011 

360 

67011 

361 

67011 

993 V 

70063 

944 .;: 

71403 

1407 

71796 

1427 

67806 

1755.. 

8  CFR 

100 

..68406,  70456 
70313 

101 

70313 

103 

204 

..67724,  70313 
70313 

210 

70313 

211 

70313 

214 

71342 

216 „. 

70313 

217 

71726 

244 

67724 

245 

70313 

247 

70313 

264 

70313 

299 

70313 

316 

..  .    70313 

338 

70313 

341 

70313 

Proposed  Rules: 

214 

67431 

9  CFR 

77 

72104 

91 

72104 

94 

130 

.67573,  71209 
71728 

205 

66720 

Ch.  Ill 

72352 

Propoaad  Rulaa: 

94 

67609 

381 

68700 

V 
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441 68700 

10CFR 

1 69543 

2 66721.71729 

51 66721 

835 72129 

PropOMd  Rules: 

30 72216 

31 66492.  72216 

32 68700.72216 

35 66496.69026 

40 68700 

50 66496.  66497,  66772. 

69026 

60 66498,69026 

70 71232 

170 72216 

171 72216 

430 66499 

432 66235 

850 66940 

11  CFR 

PropoMd  RuIm: 

100.... 69224 

110 70065 

114 69224 

9003 69524 

9004 69524 

9007 69524 

9008 69524 

9032 69524 

9033 69524 

9034 69524 

9035 ...69524 

9036 69524 

9038 69524 

12  CFR 

10 71343 

201 66001 

203 70996 

226 67575 

303 66276 

337 66276 

362 66276 

506 71210 

528 71210 

545 71210 

557 71210 

563 66348 

566 71210 

571 71210 

574 71210 

584 71210 

701 70997.  71213.  71342. 

71998 

707 71573 

1710 70998 

Propoaad  RuIm: 

21 67524 

208 67516 

210 68701 

211 67516 

213 67434 

225 67516 

226 67436 

229 66499.  68701.  69027. 

72216 

303 66339 

326 67529 

337 66339 

563 67536 

611 69229 

614 69229 


618 69229 

935 67625 

14  CFR 

23 71369 

39 66418.  66420,  66422. 

66735,  66737,  66739,  66741, 

66743.  66744,  66746,  66751. 

66753.  66979.  67576.  67769. 

67771,  67775,  68165,  68167. 

68169,68171,68172.68669. 

68672.  68674,  69996.  69999. 

70001,  70002.  70004.  70005. 

70316.  70319,  70321.  70322. 

70633.  70636,  70637,  70639. 

70641.  71214.  71342.  71575. 

71577.71741,72130.72132. 

72137.  72139,  72141,  72143, 

72148 

71 66423.  66425,  66235. 

66755.  66980.  66981,  66982. 

67175.  67724.  68174,  68391. 

68675,  69177.  69179,  69185. 

69188,  69190,  70324,  70325. 

70326,  70327,  70328,  70330, 

70331,71216,71217,71218, 
71219.  72154.  72155 

91 68175 

95 70643 

97 66425.  66427.  69544, 

69546,  69548 

121 68175 

141 68175 

Proposed  Rules: 

23 68636 

25 6821 1 ,  68636 

33 68636 

39 66500,  66078.  67629. 

67631.  67633,  67813,  68705, 

68707,  68708.  69569.  69571, 

70068.  70069.  70352.  70698. 

70700,71797.71799 

71 66502,  67014.  67016. 

67017.  67816.  69230.  69231. 

69574.  71043.  71233,  71234. 
71235.  71236 

91 67544 

93 67544 

121 67544 

135 67544 

1260 71609 

15  CFR 

740 72156 

742 72156 

743 72156 

772 72156 

774 71580,72156 

902 71581 

16  CFR 

0 71582 

235 70332 

243 .•: 70333 

254 72350 

300 71582 

303 71582 

305 66428 

460 71582 

1500 70647.  70648 

1700 66001 

Proposed  Ruiss: 

423 69232 

1212 69030 

1700 ". 71800 


17  CFR 

10 68829 

140 68175 

240 70843 

249 70843 

Proposed  Rules: 

Oh.  II : 72217 

200 67174,  67331,  69136 

202 67174 

210 67174 

228 67174 

229 ..67174.67331 

230 67174,  67331,  69136 

232 67174,  67331,  69236 

239 67174,  67331,  69136 

240 67174,69136 

249 67174.69136 

260 69136 

270 69236 

274 69236 

18  CFR 

11 66003 

35 66011 

46 72167 

131 72167 

284...., 71014 

Propossd  Rules: 

2 66772 

157 66772 

161 71806 

250 71806 

284 66772,  71043,  71806 

375 66772 

380 66772 

381 66772 

385 66772 

19  CFR 

24 71371 

20  CFR 

10 71201 

Proposed  Rules: 

404 71237 

422 71237 

21  CFR 

5 70650 

54 72171 

101 71015 

172 66013,66014 

175 71016 

176 69550 

178 68391 

201 66632.  66378.  67399 

208..... 66378 

312 66632,68676 

314 66632.66378 

343 66015 

52a. 70334 

522 66431.  68182.  68183 

524 68183 

556 68183 

558 66432.  66018.  70335 

601 66632.  66378 

610 66378 

872 71743 

Propossd  RuIss: 

10 69575 

14 69575 

16 69575 

120 69579 

207 68212 

312 68710 


334 67817 

807 68212 

1271 68212 

22  CFR 

42 68393 

228 72181 

503 67576.71587 

Propossd  RuIss: 

706 68213 

713 68213 

23  CFR 

658 70650.71746 

1313 71688 

Propossd  RuIss: 

710 71238 

712 71238 

713 71238 

24  CFR 

401 71372 

402 71372 

Propossd  RuIss: 

91 71405 

570 71405 

25  CFR 

Propossd  RuIss: 

Oh.  1 69560 

26  CFR 

1 66433.  67577,  68184. 

68188,  68678,  69551,  69554. 

70009,  70335,  70339,  71589. 

71591.  71748.  72182,  72183 

25 68188 

31 70335.  72183 

35a 72183 

301 68995.  70012.  72183 

602 68188.  68678.  69554. 

70009.  70339,  71591,  71748 
Propossd  Rules: 
1 66503,  67634,  69581. 

69584.  70071.  70354,  70356. 

70357.71047,71609,72218 

20 69248.70701 

25 70701 

35 70Q71 

49 69585 

301 69031.70701 

28  CFR 

23 71752 

545 67566 

571 69386 

Propossd  RuIss: 

16 68217 

29  CFR 

44 70260 

1910 66018.66238 

1915 66238 

1917 66238 

1918 66238 

1926 66238 

4007 68684 

4044 68998 

Propossd  Rules: 

35 71724 

578 71405 

579 71405 

2520 68370 

30  CFR 

202 70845 
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240 70845 

242 70845 

249 70845 

802 66760 

701 70580 

724 70580 

773 .>>....70580 

774 70580 

778 70580 

B42 70580 

B43 70580 

846 70580 

901 66983 

935 66987 

944. 66989 

Proposed  Rules: 

913 68218 

926 66079 

931 66772.  66774 

946 71047,71049 

948 68221 

950.. 70080 

}1  CFR 

285 67754,  71203,  72092 

357 69191 

Proposed  Rules: 

1 71050 

32  CFR 

270 68194 

286 67724 

388g 68685 

33  CFR 

100 67401,  68999,  70015, 

70653,  71219,  71753 

117 67402,  68685,  69000, 

699191,69193,69556, 
70018,  70661,  71754,  72189 

155 71754 

165 68686,  70015,  71764 

334 68140 

Proposed  Rules: 

165.. 70707.72219 

MCFR 

*fX)posed  Rules: 

Dh.  VI. 71205 

36  CFR 

1007 71771 

1008 71771 

1009... 71771 

•  152 70341 

1202 70342 

*roposed  Rules: 

13 68666 

>9 67635 

1190 70359 

1191 70359 

17  CFR 

1 66040.67578 

»01 66041.71785 

253 66042 

Proposed  Rules: 

J01 69251 

>51 70080 

S5 71249 

tSCFR 

»1 67778 

I9CFR 

» 66043 


111 71374 

491 67403 

952 66049 

953 66049 

954 66049 

955 66049 

956 66049 

957 66049 

958 66049 

959 66059 

960 66049 

961 66049 

962 66049 

963 66049 

964 66049 

965 66049 

966. 66049 

Proposed  Rulee: 

20 67017 

3001 71251 

40  CFR 

1 67779 

9 .69390,  69478,  71375 

51 .71220 

52 66755.  66758.  67405. 

67407.  67419,  67584,  67586, 
67591,  67594,  67780,  67782, 
67784,  69193,  69557,  69559, 
70019,  70348,  70663,  70665, 
70667,  70669,  72190.  72193, 
72195,72197 

60 70675 

61 66054,  70675 

62 68394,70022 

63 66054,  66990,  67787, 

68397,  70675,  71376,  71385 

72 V, 68400 

73 68400 

86 70681 

96 71220. 

141 69390,  69478,  72200 

142 69390,  69478.  71375 

143 72200 

180 66994,  66996,  66999, 

67794.  69194.  69200.  69205. 
70027.  70030,  71018 

266 71225 

271 67800 

273 71225 

300 71596,  71597,  71598 

302 69166 

710 71599 

Proposed  Rules: 

9 66081 

52 66776,  67439,  67638, 

67639,  67817,  67818,  68415, 

69589,  69594,  70086,  70359, 

70709,  71807,  71815,  72222. 

72223 

58 67818 

60 67988 

61 66083 

62 68418.  69364.  70086 

63 66083,  66084,  68832, 

69251,71408 

81 69598 

90 66081 

94 68508 

141 69256 

142 69256 

152 67834 

156 67834 

180 66435.  66438.  66447. 

66448.  66456.  66458,  66459 
260 66101.70233 


261 66101.  70233,  70360 

262 66101.67562.71411 

264 66101,  67562,  71411 

265 67562,71411 

268 66101 

269 66101 

270 67562.71411 

271 66101,67834 

300 68712,  69032,  69601, 

71052 

302 69169 

441 71054 

745 70087,70190 

41  CFR 

101-43 71686 

300-3 66674 

301-11 66674 

301-12 66674 

Proposed  Rulee: 

101-35 66092 

101-42 68136 

101-43 68136 

42  CFR 

50 66062 

400 68687 

402 68687 

Propoeed  Rules: 

1001 68223 

43  CFR 

3195 66760 

Propossd  Rulee: 

39 67834 

3100 ; 66776,  66840 

3106 :. 66776 

3110 66840 

3120 66840 

3130 66776,66840 

3140 66840 

3150 66840 

3160 ...66776,66840 

3170 66840 

3180 66840 

44  CFR 

64 70036,70037 

65 67001,  67003 

67 67004 

206 71026 

354... 69001 

Propoeed  Rulee: 

67 67026 

45  CFR 

2500 ' 66063 

2501 66063 

2502 66063 

2503 66063 

2504 66063 

2505 66063 

2506.. 66063 

Propoeed  Rules: 

60 71255 

61 71819 

46  CFR 

32 71754 

401 68697 

Proposed  Rulee: 

16 71257 

45 71411 

502 66512 

510 70710 


514 70368.71062 

515 70710 

520 70368 

525 69603 

530 71062 

535 69034 

545 66512 

550 67030 

551 67030 

555 , 67030 

560 67030 

565 67030 

571 66512 

572 69034 

583 70710 

585 67030 

586 67030 

587 67030 

588 67030 

47  CFR 

0 68904,70727 

1 67422,  68904,  70040, 

71027 

2 69562,70727 

13 68904 

22 68904 

24 68904 

26 68904,71039 

27 68904 

52  68197 

54 67006,  68208.  70564 

64 67006 

69 67006.70564 

73 67430,  69208,  70040, 

71389,  71601,71789 

74 69562.71601 

78 69562 

80 68904 

87 68904 

90 68904 

95 68904 

97 68904 

101 68904,  69562 

Propoeed  Rules: 

Oh.  1 70089 

0 „ 66104 

1 70090 

2 69606 

36 67837 

54 .67837,68224 

62 68714 

65 ^ 68418 

73 66104,  67036,  67439, 

67449.  68424.  68425.  68718, 

68719.  68720.  68721,  68722. 

68729.  69607.  69608,  69609. 

71412.71413,71414,  71415 

74 68729,69606 

76 66104 

78 69606 

101 69606 

48  CFR 

Oh.  1 70264.  70306 

Ch.2 71230 

1 70292 

5 70265 

6 70265 

7 70265 

8 70265 

12 70265 

13 70265 

14 : 70265 

15 70265 

16 70282 
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19 70265,  70292,  71722 

22 70282 

26 70265 

31 70287 

32 70292 

37 70292 

42 70292 

44 70288 

46 ...70289,70290 

48 70290 

52 70265,  70282,  70289, 

70291,70292,71722 

53 70265,70292 

204 69005 

206 67803 

217 67803 

223 67804 

228 69006 

232 : 69006 

235 ...69007 

236 69007 

237 .....67804 

252 67804,69006 

253 69007 

801 69216 

803 69216 

805 69216 

806 69216 

808 69216 

814 69216 

817 69216 


819 69216 

822 69216 

825 69216 

828 69216 

831 69216 

832 69216 

833 69216 

836 69216 

837 69216 

842 69216 

846 69216 

847 69216 

849 69216 

852 69216 

853 69216 

870 .::. 69216 

871 69216 

1871 71604 

5316 67600 

5350 71390 

PropoMd  RuIm: 

Ch.  20 67726 

11 68344 

28 71711 

36 71710 

44 71710 

49 71710 

52 68344.71710.71711 

1503 71415 

1515 71415 

1526 67845 


1552 67845.71415 

49  CFR 

219 71789,71790 

225 71790 

381 67600 

383 67600 

395 71791 

538 66064 

544 70051 

571 66762.  71390 

639 68366 

653 67612 

654 67612 

800 71605 

831 71605 

835 71606 

1146 71396 

1147 71396 

PropoMd  RuIm: 

105 68624 

106 68624 

107 68624,72224 

171 72224 

172 72224 

173 72224 

177 72224 

178 72224 

180 72224 

193 70735 

244 72225 


395 68729 

571 68233,  68730,  70380 

1106 72225 

1312 66521 

50  CFR 

17 67613,  67618.  69008, 

70053 

20 67619 

216 66069,67624 

217 66766 

227 66766,67624 

229 66464,71041 

260 69021 

285 71792 

600 67624 

622 71793,72200 

630 66490 

648 68404,  70351,  71794, 

72203 

679 66762.  68210.  69024 

Proposad  Rules: 

17 66777,  67640,  70745. 

71424,  71820.  71839.  71855 

20 67037 

622 66522.70093 

648 66524,  66110,  67450. 

70093 

660 66111,69134 

679 66112,  69256,  71867, 

71876 
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HEMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
signific€ince. 
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JLES  GOING  INTO 
=FECT  DECEMBER  31, 
1996 

COMMERCE  DEPARTMENT 
Oport  Adminictration 
^reau 

Encryption  items;  published 
12-31-98 

CORPORATION  FOR 
MIkTIONAL  AND 
COMMUNITY  SERVICE 

National  and  Community 
Service  Commission 
regulations;  CFR  Parts 
removed;  published  12-1-98 

FEDERAL 

(Communications 
commission 

ptadio  and  television 
broadcasting: 
Media  applications,  rules, 

and  processess 

streamlining:  mass  media 

facilities,  minority  and 

female  ownership  policies 

and  rules;  biennial 

regulatory  review; 

published  12-30-98 
HEALTH  AND  HUMAN 
i  i  iRVICES  DEPARTMENT 
(pants: 
Departmental  appeal 

procedures  simplification; 

published  12-1-98 

tftANSPORTATION 
DEPARTMENT 
C^aat  Guard 

P6its  and  waterways  safety: 
Cape  Fear  River,  NC;  safety 
II    zone;  published  12-24-98 

THIANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

^(worthiness  directives: 
Airbus;  published  12-16-98 
Boeing;  published  12-16-98 

Class  B  and  Class  C 
airspace;  published  11-30-98 

piBss  0  airspace;  published  9- 
21-98 

THEASURY  DEPARTMENT 
Ifitemal  Revenue  Service 

lOfxxne  taxes: 
Cafeteria  plans;  tax 
treatment;  published  11-7- 
97 

rax  return  preparers' 
signatures;  retention; 
published  12-31-98 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Agricultural  Marketing 

Service 

Peanut  promotion,  research, 

ar)d  information  order; 

comments  due  by  1-5-99; 

published  11-6-98 

AGRICULTURE 
OEPARTMENT 
Commodity  Credit 
Corporation 

Loan  and  purchase  program: 
Upland  cotton  user  maricet 
certificate  program; 
comments  due  by  1-8-99; 
published  12-9-98 

AGRICULTURE 
DEPARTMENT 
Rural  UtilMM  Service 

Telecommunications  star)dards 
arxl  specifications: 
Materials,  equipment,  and 
construction — 

Telecommunications 
conduit;  engineering 
and  technical 
requirements;  comments 
due  by  1-4-99; 
pubKshed  11-3-98 

AGRICULTURE 
DEPARTMENT 

Administrative  practice  and 
procedure: 
Civil  rights  adjudication; 

waiver  of  applicable 

statutes  of  limitation; 

comments  due  t>y  1-4-99; 

published  12-4-98 

COMMERCE  DEPARTMENT 
National  Oceanic  artd 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Atlantic  billfishes;  comments 
due  by  1-7-99;  pubtistied 
10-9-98 
Caribbean,  Gulf,  and  South 
Atlantic  fisheries — 
Gulf  of  Mexico  essential 
fish  habitat 

designations;  comments 
due  by  1-8-99; 
published  11-9-98 
West  Coast  States  and 
Western  Pacific 
fisheries — 
Pelagic,  crustacean, 
bottomfish  and 
seamount  groundfish, 
and  precious  corals 
fisheries;  comments  due 
by  1-4-99;  published 
11-5-98 
Meetings: 
Gulf  of  Mexico  Fishery 
Management  Oxjncil; 


comments  due  by  1-4-99; 
published  12-2-98 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

(Consumer  Product  Safety  Act: 

Multi-purpose  lighters;  child 
resistance  standard 
Oral  presentation  of 

comments;  comments 

due  by  1-4-99; 

published  12-15-98 

EDUCATION  DEPARTMENT 

Postsecondary  education: 
Lender  and  guaranty  agency 
issues;  loan  issues; 
refunds,  program,  and 
student  eligibiHty  issues; 
and  ir«trtutional  eligtbility 
issues- 
Negotiated  rulemaking 

committees; 

estabKstvnent 

comments  due  by  1-6- 

99;  published  12-23-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
natioral  emission  starKliuds: 

Ethylene  oxkle  commercial 
sterilizatkxi  and  fumigation 
operations 

C!hamt)er  extiaust  arxj 
aeratkxi  room  vents; 
requirements 
suspended;  comments 
due  by  1-4-99; 
published  12-4-98 
Air  quality  implen>entatk)n 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  by 

1-6-99;  published  12-7-98 
Kentucky;  comments  due  by 

1-7-99;  published  12-8-98 
Maryland;  comments  due  by 

1-8-99;  published  12-9-98 
Missouri;  comments  due  by 

1-7-99;  published  12-8-98 
Pennsylvania:  comments 

due  by  1-4-99;  published 

12-3-98 
Rhode  Island;  comments 

due  by  1-7-99;  published 

12-8-98 

South  Carolina;  comments 
due  by  1-7-99;  published 
12-8-98 

Hazardous  waste  program 
authorizations: 
Oklahoma;  comments  due 

by  1-8-99;  pubKshed  12-9- 

98 

Hazardous  waste: 
Project  XL  program;  site- 
specific  projects- 
New  Yort(  State  publk: 
utilities;  comments  due 
by  1-6-99;  published 
12-7-98 


FEDERAL 

COMMUNICATIONS 

COMMroSION 

Radk}  services,  special: 
Private  land  rrxibile 
services— 

700  MHz  band;  pubkc 
safety  radn  spectnjm; 
priority  access  service 
requirements;  comments 
due  by  1-4-99; 
published  11-2-98 
Biennial  regulatory  review; 
convnents  due  by  1-4- 
99;  published  11-27-98 
Radk)  statxms;  table  of 
assignments: 

New  Yorii;  comments  due 
by  1-4-99;  published  11- 
24-98 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Disaster  assistance: 
Put)lic  assistance  project 
administralkm;  redesign; 
comments  due  by  1-4-99; 
published  11-20-98 

FEDERAL  MARITIME 
COMMISSION 

Marine  carriers  in  foreign 
commerce: 
Governing  restrictive  foreign 

shipping  practnes  and 

controlled  carriers; 

comments  due  by  1-4-99; 

pubKshed  12-4-98 
Practice  and  procedures: 
Miscellaneous  amendments; 

comments  due  by  1-4-99; 

published  12-2-98 

FEDERAL  RESERVE 
SYSTEM 

Availability  of  furxls  and 

collectkxi  of  ctiecks 

(Regulatkxi  CC): 

Software  changes  related  to 
merger  implementatkxi 
time;  comments  due  by  1- 
4-99;  published  12-2-98 
FEDERAL  TRADE 
COMMISSION 
Appliances,  consumer;  energy 

consumption  and  water  use 

information  in  labeling  arxj 

advertising: 

EnergyGukle  labels; 
prohit>itk)n  against 
irxdusion  of  non-required 
information;  conditional 
exemption;  comments  due 
by  1-8-99;  published  11- 
24-98 
Trade  regulation  rules: 

Pay-per-call  services  and 
ottwr  telephone-billed 
purctiases  (900-number 
rule);  comments  due  by 
1-8-99;  published  10-30- 
98 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  property  management 
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utilization  and  disposal — 
Federal  surplus  firearms; 
donation  to  State  or 
local  law  enforcement 
activities;  comments 
due  t>y  1-8-99; 
published  12-9-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Medical  devices: 
Dental  devices— 
Endosseous  dental 
implant  accessories; 
reclassification  from 
Class  III  to  Class  I; 
comments  due  by  1-5- 
99;  published  10-7-98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Rnancing 
Administration 
Medicare: 
Ambulatory  surgical  centers; 
ratesetting  methodology, 
payment  rates  and 
policies,  and  covered 
surgical  procedures  list; 
comments  due  by  1-8-99; 
published  11-13-98 
Hospital  outpatient  services; 
prospective  payment 
system;  comments  due  by 
1-8-99;  published  11-13- 
98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Medically  underserved 
populations  and  health 
professional  shortage  areas; 
designation  process 
consolidation;  comments 
due  by  1-4-99;  published 
11-2-98 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Bonneville  cutthroat  trout; 
comments  due  by  1-7-99; 
published  12-8-98 
Migratory  bird  hunting: 
Mid-continent  light  geese; 
harvest  increase; 
comments  due  by  1-8-99; 
published  11-9-98 


Mid-continent  light  goose 
populations  reduction; 
consen/ation  order 
establishment;  comments 
due  by  1-8-99;  published 
11-9-98 

Tin  shot;  temporary  approval 
as  non-toxic  for  1998- 
1999  season;  comments 
due  by  1-4-99;  published 
12-4-98 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 

abandoned  mine  land 

reclamation  plan 

submissions: 

New  Mexico;  convnents  due 
by  1-4-99;  published  12-3- 
98 

PERSONNEL  MANAGEMENT 
OFFICE 

Excepted  sen/ice: 
Promotion  and  internal 
placement;  comments  due 
by  1-4-99;  published  12-3- 
98 

POSTAL  RATE  COMMISSION 

Post  office  closings;  petitions 
for  appeal: 

Encinitas,  CA;  comments 
due  by  1-4-99;  published 
12-24-98 

POSTAL  SERVICE 

International  Mail  Manual: 
Postal  rate  changes; 
comments  due  by  1-4-99; 
published  12-4-98 

PRESIDIO  TRUST 

Management  of  Presidio; 
general  provisions,  etc.; 
comments  due  by  1-8-99; 
published  11-18-98 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 
Florida;  comments  due  by 

1-8-99;  published  11-9-98 
Virginia;  comments  due  by 
1-4-99;  published  11-2-98 
Load  lines: 

Unmanned  dry  cargo  river 
barges  on  Lake  Michigan 


routes;  exemption  from 
Great  Lakes  load  line 
requirements;  comments 
due  by  1-4-99;  published 
11-2-98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  carrier  certification  and 
operations: 
Transport  category 
airpianes— 

Seat  safety  standards; 
improved  seats  retrofit 
requirements:  meeting; 
comments  due  by  1-8- 
99;  published  10-30-98 
Air  traffic  operating  and  flight 
rules,  etc.: 

Grand  Canyon  National 
Parte— 

Special  flight  rules  in 
vicinity  (SFAR  No.  50- 
2);  comments  due  by  1- 
6-99;  published  12-7-98 
Airmen  certification: 
Mechanics  and  repaimnen; 
certification  and  training 
requirements;  comments 
due  by  1-8-99;  published 
10-14-98 
Airworthiness  directives: 
Airbus;  comments  due  by  1- 

4-99;  published  12-3-98 
Boeing;  comments  due  by 
1-4-99;  published  11-18- 
98 
Eurocopter  Deutschland 
GmbH;  comments  due  by 
1-4-99;  published  11-3-98 
Eurocopter  France; 
comments  due  by  1-4-99; 
published  11-3-98 
General  Electric  Aircraft 
Engines;  comments  due 
by  1-4-99;  pubKshed  11-5- 
98 
McDonnell  Douglas; 
comments  due  by  1-7-99; 
published  11-23-98 
Partter  Hannifan  Airtmme; 
comments  due  by  1-5-99; 
published  11-17-98 
Class  D  and  Class  E 
airspace;  comments  due  by 
1-4-99;  published  12-4-98 


Class  E  airspace;  comments 
due  by  1-4-99;  published 
11-18-98 

TRANSPORTATION 
DEPARTMENT 

Surface  Transportation 
Board 

Tariffs  and  schedules: 

Transportatkxf  of  property 
by  or  with  water  carrier  in 
noncontiguous  domestic 
trade;  publication,  posting, 
and  filing;  comments  due 
by  1-4-99;  published  12-2- 
98 

TREASURY  DEPARTMENT 

Fiscal  Service 

Federal  agency 
disbursements: 

Federal  payments; 
conversion  of  diecks  to 
electronic  furxls  transfers; 
electronic  transfer 
accounts;  comments  due 
by  1-7-99;  published  11- 
23-98 

VETERANS  AFFAIRS 
DEPARTMENT 

Acquisition  regulations: 

Health  care  resources; 
simplified  acquisition 
procedures;  comments 
due  by  1-8-99;  published 
11-9-98 

Legal  sennces,  General 
Counsel: 

Organizatton  recognition  and 
representative,  attorney, 
eind  agent  accreditation; 
comments  due  by  1-4-99; 
published  11-4-98 

Medtoal  t>enefits: 

Advance  healthcare 
planning;  written  directives 
and  verbal  and  nonvert>al 
instructions;  comments 
due  by  1-4-99;  published 
11-2-98 

Nursing  home  care  of 
veterans  in  State  homes; 
per  diem  payments; 
comments  due  by  1-8-99; 
published  11-9-98 


Rcvittrf 
1992 


The 

Federal  Register: 

What  It  Is 

And 

How  To  Use  It 


Aiinoiuicing  the  Latest  Edition 

The  Federal 

Registen 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  tiie  User  of  tlie  Federal  Register- 
Code  of  Federal  Regulatioiis  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  simple  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 
I  _J  YliiS,  enter  my  subscription(s)  as  follows: 


(  Risr  Processing  Code: 

^6173 


Charge  your  order. 
It's  Easy! 
To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


copies  of  The  Federal  R^ter  -  What  it  is  and  Hot  To  Use  It,  at  $7.00  per  copy.  Stock  No.  069-000-00044-4. 


the  total  cost  of  my  order  is  $ 

International  customers  please  add  25% 


Company  or  personal  name 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


(Please  type  or  print) 


/  additional  address/attention  line 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


I  Iieet  address 


LJ  VISA       LJ    MasterCard  Account 


-D 


:  ity.  State,  ZIP  code 


(Credit  card  expiration  date) 


Daytime  phone  including  area  code 


Authorizing  signature 


Thank  you  for 
your  order! 

(Rev.ll/3) 


^  iirchase  order  number  (optional) 

I  toy  we  make  your  name^Bddressavalabfe  to  other  mailers?     |_J  [_] 


YES     NO 


Mail  To:  Superintendent  of  Documents 

P.O.  Box  37 1954,  Pittsburgh,  PA  1 525Q-7954 


Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  Ust  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes — 
such  as  revised,  removed,  or  conected. 
$27  per  year. 

Federal  Register  Index 

The  index,  covering  Vne  contents  of  ttie 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  earned 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  sut)jects  are  carried 
as  cross-references. 
$25  per  year. 


A  finding  aid  is  included  in  each  publication  which  lists 
Federal  Register  page  numbers  with  the  date  of  publication 
in  the  Federal  Flegister. 


Oder  Processing  Code: 

*5421 


Superintendent  of  Documents  Subscription  Order  Form 


I — I   Y  Il«i3,  enter  the  following  indicated  subscriptions  for  one  year: 


LSA  (List  of  CFR  Sections  Affected),  (LCS)  for  $27  per  year. 
Federal  Register  Index  (FRUS)  $25  per  year. 


r^~i 


Charge  your  order. 

It's  Easy!  WWP 
To  fax  your  orders  (202)  512-2250 
Piione  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


Additional  address/anention  line 


Street  address 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


(Please  type  or  print) 


Purchase  order  number  (optional) 

YES     NO 

May  we  make  your  namc/addicssavaiaUe  to  other  mailere?      \~\  |     | 


Please  Choose  Method  of  Payment: 

I — I  Check  Payable  to  the  Superintendent  of  Documents 
I I  GPO  Deposit  Account 


LJ  visa       U  MasterCard  Account 


-D 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Authorizing  Signature 


1/97 


Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


V 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


:  AFR    SMITH212J 

:  JOHN    SMITH 

•212  MAIN  STREET 

•  FORESTVILLE  MD  20704 


DEC97RI 


:  AFRDO    SMITH212J 

:  JOHN    SMITH 

I  212  JIAIN    STREET 

:  FORESTVILLE   MD    20704 


DEC97  R 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to 
he  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

Fo  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
y'our  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


3fder  Processing  Code: 

*5468 


Superintendent  of  Documents  Subscription  Order  Form 

x^  Charge  your  order. 

It's  Easy! 

Z]  YES,  enter  my  subscription(s)  as  follows:  To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 
of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $555  each  per  year. 


The  total  cost  of  my  order  is  $ 

ntemational  customers  please  add  25%. 


Zotnpany  or  personal  name 


Additional  address/attention  line 


itreet  address 


>  :ity.  State,  ZIP  code 


Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

n  GPO  Deposit  Account         |     |     |     |     |     |     |     \-\~\ 
[J  VISA       CH  MasterCard  Account 


(Please  type  or  print) 


(Credil  card  expiration  date) 


Thank  you  for 
your  order! 


)aytime  phone  including  area  code 


'urchase  order  number  (optional) 

YES     NO 

tlay  we  make  your  namc/address  available  to  other  mailers?     |__|  [     | 


Authorizing  signature  \m 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  37 1 954,  Pittsburgh.  PA  1 5250-7954 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 

Federal  Register: 

One  year:  $220.00 
Six  months:  $110.00 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $247.00 


Superintendent  of  Documents  Subscription  Order  Form 


Order  Processir>g  Code: 

*  5419 

I I  YES,  enter  the  following  indicated  subscription  in  24x  microfiche  format: 

Federal  Register  (MFFR)  D  One  year  at  $220  each 

n  Six  months  at  $110 
Code  of  Federal  Regulations  (CFRM7)      D  One  year  at  $247  each 


Charge  your  order. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $  - 


International  customers  please  add  25%. 


.  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


Additional  address/attention  line 


Street  address 


City.  State.  ZIP  code 


Daytime  phone  including  area  code 


(Please  type  or  print) 


YES     NO 


Purchase  order  number  (optional) 

May  we  make  your  name/address  available  to  other  mailers?      { |   | | 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I    I  GPO  Deposit  Account 


D 


I    I  VISA       LJ  MasterCard  Account 


(Credit  card  expiration  date)                .,«,.,  ».y|>>.f 

'                             your  order ! 

Authorizing  signature 


I  in 


Mail  To:  Superintendent  of  Documents 

P.O.  Box  37 1 954,  Pittsburgh,  PA  1 5250-7954 


\'o 


\?&^Z^^-f 
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Public  Papers 
of  the 
Presidents 
of  the 
United  States 

WUliam  J.  Clinton 

1993 

(Book  I) $51.00 

1993 

(Book  II)   $51.00 

1994 

(Book  I) $56.00 

1994                                    V  ^ 

(Book  II)   $52.00 

1995 

(Book  I) $60.00 

1995 

(Book  II) $65.00 

1996 

(Book  I) $66.00 

1996 

(Book  II) $72.00 


Published  by  the  Office  of  the  Federal  Register. 
National  Archives  and  Records  Administration 

Mail  order  to: 

Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 


Easy,  Convenient, 
FREE 


Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 


To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais»  then 
login  as  guest  (no  password 
required). 


(Rev.  11/3) 
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LSA 

List  of  CFR  Sections  Affected 


October  1998 


Title  1-16 

Changes  January  2, 1998 
through  October  30, 1998 

Title  17-27 

Changes  April  1, 1998 
through  October  30, 1998 

Title  28^1 

Changes  July  1, 1998 
through  October  30, 1998 

Title  42-60 

Changes  October  1, 1998 
through  October  30, 1998 
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LSA-USr  OF  CFR  SECTIONS  AFFECTED 

The  LSA  (Ldst  of  CFR  Sections  Affected)  is  a  monthly  publication  designed  to 
lead  users  of  the  Code  of  Federal  Regulations  (CFR)  to  amendatory  actions  pub- 
lished In  the  Federal  Register  (FR).  It  should  be  shelved  with  current  CFR  vol- 
umes. Entries  are  by  CFR  title,  chapter,  part,  and  section.  Proposed  rules  are  list- 
ed at  the  end  of  appropriate  titles. 


HOW  TO  USE  THIS  FINDING  AID 

The  CFR  Is  revised  annually  according  to  the  following  schedule: 

Titles  1-16— as  of  Jan.  1 
17-27— as  of  Aprlll 
2B-41— as  of  July  1 
42-60— as  of  Oct.  1 
To  bring  these  regulations  up  to  date,  consult  the  most  recent  LSA  for  any 
changes,  additions,  or  removals  published  after  the  revision  date  of  the  volume 
you  are  using.  Then  check  the  -CUMULATIVE  LIST  OF  PARTS  AFFECTED  ap- 
pearing in  the  Reader  Aids  of  the  latest  Federal  Register  for  less  detailed  but 
timely  changes  published  alter  the  final  date  Included  in  this  publication. 

The  page  numbers  listed  to  the  right  of  each  LSA  entry  indicate  where  the  spe- 
cific amendments  begin  in  the  Federal  Register.  Bokiac*  page  numbers  under  a 
particular  title  indicate  that  the  page  numbers  span  2  years.  Bokfac*  is  used  to 
distinguish  the  previous  year  from  the  current  year. 

Cite  a  page  reference  flrom  this  publication  using  the  volume  number  (62  FR  for 
1997.  63  FR  for  1998)  and  the  page  number.  Example:  24727  in  bold  cite  as  62  FR 
24727.  For  your  convenience,  the  volume  number  has  been  included  in  the  Table 
of  Federal  Register  Issue  Pages  and  Dates. 


ISSUES  TO  BE  SAVED 

There  is  no  single  annual  issue  of  the  LSA.  Four  ANNUAL  ISSUES  must  be 
saved:  the  DECEMBER  issue  is  the  ANNUAL  for  TlUes  1-16;  the  MARCH  issue  is 
the  ANNUAL  for  Titles  17-27;  the  JUNE  issue  is  the  ANNUAL  for  Titles  28-41;  the 
SEPTEMBER  issue  is  the  ANNUAL  for  TlUes  42-60.  ANNUAL  ISSUES  to  be  saved 
are  clearly  designated  on  the  cover. 

TABLE  OF  FEDERAL  REGISTER  ISSUE  PAGES  AND  DATES 

A  table  is  included  at  the  end  of  this  publication  which  identifies  the  volume 
number,  the  inclusive  page  numbers,  and  the  corresponding  Federal  Register 
issue  dates  for  the  period  covered. 


INDEXES 

An  INDEX  to  the  daily  Federal  Register  is  published  monthly  and  is  cumulated 
for  12  months.  A  separate  volume,  the  CFR  Index  and  Finding  Aids  to  the  entire 
Code  of  Federal  Regulations,  is  revised  as  of  January  1  each  year. 

INQUIRIES  AND  SUGGESnONS 

Rob  Sheehan  was  Chief  Editor  of  the  LSA.  assisted  by  Brian  Swidal.  The  LSA 
7^  SSSBS^J??**®"^  ^®  direction  of  Raymond  A.  Mosley.  assisted  by  Jim  Hemp- 
hill. INQUIRIES,  telephone  202-623-5227. 

SUGGESTIONS  concerning  this  and  other  publications  of  the  Office  are  wel- 
comed. Please  send  your  suggestions  to  Raymond  A.  Mosley.  Director.  Office  of 
the  Federal  Register.  National  Archives  and  Records  Administration.  Washlnir- 
ton.  DC  20406  or  e-mail  info@fedreg.nara.gov. 
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CHECKLIST  OF  CFR  VOLUMES  FOR  THIS  MONTH 
(ComptWno  a  CompM*  CR  S«l> 


Slock  Number 


2  (2  Resefved) 

(1997  CompKition  and  Parts  100  and  101) 


SlPoilS: 

:  4689  

00-1199  

jffl-End.  6  (6  Reserved) 

I  '{Ports: 

:j26 

17-^ 

J  ^209 

J 10-299  

J  00-399  

'  00-699  

'00-809  


:  000-1199 
:  200-1599 
:  600-1899 
:  900-1938 
:  $40-1949 

1  960-1999 

2  poo-End 


(868-094-00001-1 
(868-034-00002-6: 
(868-034-00003-7 

(868-034-O0004-6; 
(868-094-00006-3 
(868-034-00006-1 

(868-094-00007-0: 
(868-094-00006-8 
(868-094-00008-6: 
(868-094-00010-0: 
(868-094-00011-8 
(868-404-00012-6: 
(868-034-00013-4 
(868-034-00014-2 
(868-034-00015-1 
(868-09^-00016-8 
(868-094-00017-7 
(868-094-00018-6: 
(868-094-00019-3 
(869-09^-00020-7 
(868-094-00021-6 
(868-094-00022-3 


|199  (869-094-00023-1 

;End  (868-034-00024-0: 

I  Ports: 

(860-4)94-00025-8 

-198 (868-094-00026-6 

(869-094-00027-4 

-End  (868-094-00028-2 

(868-09M)0029-l 


jl99  (869-034-0009O-4 

-219 (868-O34-00031-2 

(868-034-00032-1 

300-499  (868-094-00033-8 

(868-034-00034-7 

-End  (809-094-00095-5: 

^         (868-094-00096-3: 

Ports: 

(868-034-00097-1 

138 (868-094-0003O-0 

199 (868-094-60098-8 

1198  (868-034-00040-1 

End (868-094-00041-0: 

Ports: 

99  (868-694-00042-8 

799  (868-094-00043-6: 

«0-End  (868-0944)0044-4 


Prtco 


5.00 

19.00 

7.00 

35.00 
26.00 
39.00 

24.00 
30.00 
20.00 
44.00 
24.00 
33.00 
30.00 
39.00 
44.00 
34.00 
56.00 
18.00 
33.00 
40.00 
24.00 
33.00 

40.00 
33.00 

39.00 
32.00 
31.00 
43.00 
19.00 

17.00 
21.00 
39.00 
23.00 
24.00 
44.00 
23.00 

47.00 
40.00 
16.00 
29.00 
23.00 

22.00 
33.00 
23.00 


*Jan. 1 
iJan.  1 
>Jan.  1 

Jan.  1 
Jan.  1 
Jan.  1 

Jan.  1, 
Jan.  1 
Jan.  1 
Jan.  1 
Jan 
Jan 
Jan.  1 
Jan 
Jan 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 

Jan.  1 
Jan.  1 

Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 

Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 

Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 

Jan.  1 
Jan.  1 
Jan.  1 


1998 
1996 
1996 

1996 
1996 
1996 

1998 
1996 
1996 
1996 
1996 
1996 
1998 
1998 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 

1996 
1996 

1996 
1996 
1996 
1996 
1996 

1996 
1996 
1996 
1996 
1996 
1996 
1996 

1996 
1996 
1996 
1996 
1996 

1996 
1998 
1996 


CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(CompiWng  a  CompM*  CFR  S«l) 


TNto 


Stock  Number 


Pile* 


16  Ports: 

0-999  (869-084-00045-2)  30.00 

1000-End (869-084-00046-1)  33.00 

17  Ports: 

1-199  ..„ (869-084-00048-7)  27.00 

200-239  (8e&-084-00049-5)  32.00 

240-End  (869-084-00050-9)  40.00 

18  Ports: 

1-3S9  (869-084-00051-7)  45.00 

400-End  (869-034-00052-6)  13.00 

19  Ports: 

1-140  (86&-084-00058-3)  34.00 

141-199  (869-084-00054-1)  33.00 

200-End  (869-084-00055-0)  15.00 

20Ports: 

1-399  (869-084-00056-8)  29.00 

400-499  (869-034-00057-6)  28.00 

500-End  (869-084-00058-4)  44.00 

21  Ports: 

1-99 (869-084-00069-2)  21.00 


100-169  (869-084-00060-6) 

170-199  (860-084-00061-4) 

200-299  (86^4)84-00062-2) 

300-499  (869-084-00063-1) 

500-699  (869-084-00064-9) 

600-799  (869-034-00065-7) 

800-1299 (869-084-00066-5) 

1300-End (8694)34-00067-3) 

22  Ports: 

1-299  (869-084-O0068-1) 

300-End  (889-084-O0069-O) 

23  (869-084-O0070-3) 

24  Ports: 

0-199  (869-084-00071-1) 

200-499  (869-034-00072-0) 

500-699  (869-084-00073-«) 

700-1699 (889-084-00074-6) 

1700-End (869-084-00075-4) 

25  (869-034-00076-2) 

26  Ports: 

§§1.0-1-1.60 (869-084-00077-1) 


27.00 
28.00 

9.00 
50.00 
28.00 

9.00 
32.00 
12.00 

41.00 
31.00 
25.00 

32.00 
28.00 
17.00 
45.00 
17.00 
42.00 

26.00 


§§1.61-1.169  (869-084-00078-9)  48.00 

§§1.170-1.300 (869-084-00079-7)  

§§1.301-1.400 (869-08*-O00eO-l)  

§§1.401-1.440 (869-084-00081-9)  

§§1.441-1.500  (869-084-00082-7)  

§§1.501-1.640 (869-084-00063^)  

§§1.641-1.850 (869-O34-O0064-3)  

§§1.851-1.907 (869-084-00085-1)  

§§1.908-1.1000  (869-034-O0086-0)  

§§1.1001-1.1400 (869-084-00087-8)  

§§1.1401-End  (869-084-00088-6)  

2-29 (869-084-00089-4)  


31.00 
23.00 
39.00 
29.00 
27.00 
32.00 
36.00 
35.00 
38.00 
51.00 
36.00 


RVVMOn 


Jan.  1 
Jan.  1 

Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 


Apr.  1 
Apr.  1 
Apr.  1 


Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 


Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 


■990 

998 
.996 


998 


.990 


996 

QQR 


1998 
996 
998 
998 


998 

QQft 
SfOD 


998 
998 
998 
998 
998 

1998 


1996 
1996 
1998 
1998 
1998 
1996 
1998 
1998 
1996 
1998 


CHECKLIST  OF  CFR  VOLUMES  FOR  THIS  MONTH-Continued 
(CompiWno  a  CompM*  CFR  S«l) 


Slock  Numb«r 


ap-39  (869-034-00090-8) 

«M9  (889-084-00091-6) 

W-299 (869-094-00092^) 

3MM99 (869-0S4-(X)093-2) 

SWO-699 (869-084-00094-1) 

flflO^End  (869-084-00095-9) 

2'  Ports: 

lnl99  (869-084-«)096-7) 

_End  (869-034-00097-6) 

Ports:. 


Prtc* 

25.00 
16.00 
19.00 
34.00 
10.00 
9.00 

49.00 
17.00 


(869-034-00098-3)  36.00 

8nd (869-034-00009-1)  30.00 

Ports: 

0^99 (869-034-00100-9)  26.00 

(869-034-00101-7)  12.00 

(869-034-00102^)  40.00 

(869-084-00108-3)  20.00 

-1910  ({{1900  to  1910.999) (869-084-00104-1)  44.00 


10  (({1910.1000  to  end)  (869-034-00106-0) 

1)911-1925  (869-034-00106-8) 

11926 , (869-034-00107-6) 

Ij927-End (869-084-0010ft-4) 

aOPortK 

1-199  (869-084-00109-2) 

200-699  (869-084-00110-O 

TiOO^End  (869-034-00111-4) 

91  Ports: 

(M99 (869-084-00112-2) 

-End  (869-032-00113-8) 


Vol.  I : 

Vol.  n 

Vol.  m 

MW  (869-034-00114-9) 


27.00 
17.00 
30.00 
41.00 

33.00 
29.00 
33.00 

20.00 
42.00 

15.00 
19.00 
18.00 
47.00 


(869-032-00115-4)  51.00 

(869-034-0011fr-5)  33.00 

(869-084-00117-3)  22.00 

-799 (869-034-00119-1)  26.00 

JJdO^nd  (869-084-00119-0)  27.00 

33  Pons* 

1I-I124  (869-032-00120-1)  27.00 

lia5-199  (869-034-00121-1)  38.00 

-End  (869-034-00122-0)  30.00 

Ports: 

(869-034-00123-8)  27.00 

...  25.00 

..  44.00 

..  14.00 


(869-034-00124-6) 

-End  (869-034-00125-4) 

35  (869-084-00126-2) 

34Ports 

1-199 (869-034^127-1) 

200-299  (869-084-00128-9) 

anO-End (869-034-00129-7) 


20.00 
21.00 
35.00 


4? 


Apr.  1 
Apr.  1 
Aim:.  1 
Am-.  1 
Apr.  1 
Apr.  1 

Apr.  1 
•Apr.  1 

July  1 
July  1 


July 
July 
July 
July 
July 
July 
July  1 
July  1 
July  I 

July  I 
July  1 
July  I 

Julyl 
July  1 


'July 
'July 
'July 
July 
July 
July 
July 
July 
July 


Julyl 
Julyl 
July  1 

Julyl 
Julyl 
Julyl 
Julyl 


(869-034-00130-1)  27.00 


July 
July 
July 
Julyl, 


1996 
1996 
1996 
1998 
1998 
1996 

1998 
1997 

1998 
1998 

1998 
1996 
1998 
1998 
1998 
1998 
1996 
1998 
1998 

1998 
1998 
1998 

1998 
1997 

1984 
1984 
1984 
1998 
1997 
1996 
1998 
1998 
1996 

1997 
1996 
1998 

1998 
1996 
1998 
1996 

1998 
1998 
1998 
1996 
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CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH-Continued 
(Comprhing  a  Comptol*  CFR  S«l) 


TM* 


Stock  Numbw 


38Parts: 

0-17  (869-034-00131-9) 

Ifr-End (869-034-00132-7) 

S9  (869-034-00133-5) 

40Parts: 

1-49 (869-034-00134-3) 

50-51  (869-084-00135-1) 

52  (52.01-^.1018) (869-034-00136-0) 

52  (52.1019-End) (869-034-00137-8) 

53-69  (869-034-0013»-6) 

60 (869-032-00139-1) 

61-62 (869-034-00140^) 

63 (869-034-00141-6) 

64-71  (869-O34-00142-4) 

73-80  (869-034-00143-2) 

81-85  (869-084-00144-1) 

86 (869-084-00144-9) 

87-135 „ (869-084-00146-7) 

136-1«  (869-082-00146-4) 

150-189  (8e9-084-0014»-d) 

190-259 (869-034-00149-1) 

260-265 (869-084-00150-9) 

266-299 (869-0324)0150-2) 

300-399  (869-084-00152-1) 

400-424  (869482-00152-9) 

425-690  (869-0324)0153-7) 

700-789  (869-032-00154-6) 

790^d (889-034-00156-4) 

41  CttOplMK 

1. 1-1  to  1-10  

1. 1-11  to  Appendix.  2  (2  Reserved)  

3-6 

7  

8 

9  

10-17  

18.  Vol.  I.  Parts  1-5 

18.  Vol.  n.  Parts  6-19 

18.  Vol.  m.  Parts  20-52 

19-100 

1-100  (86»-034-00157-2) 

101  (809-034-00158-1) 

103-200  (869-034-00158-0) 

201-End  (869-032-00159-6) 

42  Parts: 

1-399  (869-033-00160-0) 

400-429  (869-082-00161-8) 

430-End  (869-082-00163-6) 

43PartK 

1-999 (860-082-00163-4) 

1000-end (869-082-00164-2) 


Pric# 


34.00 
39.00 
23.00 

31.00 
24.00 
28.00 
33.00 
17.00 
52.00 
18.00 
57.00 
11.00 
36.00 
31.00 
53.00 
47.00 
35.00 
34.00 
23.00 
29.00 
24.00 
26.00 
33.00 
40.00 
38.00 
22.00 

13.00 
13.00 
14.00 
6.00 
4.50 
13.00 
9.50 
13.00 
13.00 
13.00 
13.00 
13.00 
37.00 
15.00 
15.00 

32.00 
35.00 
50.00 

31.00 
60.00 


RwvWon 
Dal* 


Julyl 
Julyl 
July 


July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
"July 
July 
July 
July 

3  July 

>July 

»July 

'July 

3  July 

»July 

'July 

'July 

'July 

'July 

'July 

July 

July 

July 

July 


45PartK 


(869-032-00165-1)  31.00 


Oct.  1 
Oct.  1, 
Oct.  1, 

Oct.  1 
Oct.  1 
Oct.  1 


1998 
1998 
1996 

1998 
1996 
1996 
1996 
1996 
1997 
1996 
1998 
1996 
1996 
1996 
1996 
1998 
1997 
1996 
1996 
1996 
1997 
1996 
1996 
1997 
1997 
1996 

1984 
1984 
1984 
1984 
1984 
1984 
1964 
1964 
1964 
1964 
1964 
1996 
1996 
1996 
1997 

1997 
1997 
1997 

1997 
1997 
1997 


CHECKLIST  OF  CFR  VOLUMES  FOR  THIS  MONTH-Continued 
fCompriring  a  CompM*  CFR  S«l) 

alock  Numbw 


^-199 (889-082-00166-9)  30.00 

a*M90  (869-082-00167-7)  18.00 

800-1199 (869-032-00168^)  29.00 

WO-End (86^-082-00169-3)  30.00 

44  Parts: 

i-40 (869-082-00170-7)  26.00 

«-89  „  (869-082-4)0171-6)  22.00 

*»0-89 (869-082-00172-3)  11.00 

90-139 (869-082-00173-1)  27.00 

1^0-166 (869-082-0)174-0)  15.00 

356-166  (869-082-00176-8)  20.00 

56-190  (869-082-00176-6)  26.00 

W-199  (860-082-00177-4)  21.00 

W-End  (869-032-00178-2)  17.00 

47  Parts: 

'19 (869-082-00179-1)  34.00 

.^ (86»4)32-00180^)  27.00 

10-69  (869-032-00181-2) 

'"0-79  (869-082-00182-1) 

aO-End (869-082-00183-9) 

i  (Parts  1-51)  (869-082-00184-7) 

1  (Parts  52-99) (869-082-00185-6) 

a  (Parts  201-299) (869-032-00186-3) 

3-B , (869-082-00187-1) 

7Hl4 


JS." 


...  23.00 

...  33.00 

...  43.00 

...  53.00 

..  29.00 

..  35.00 

..  29.00 

(869-082-00188-0)  32.00 


liB^28 (869-032-0018^-8) 

aa-End (869-082-00190-1) 

4^  Parts: 

iHW (869-082-00191-0) 

lW-185  (869-082-00192-8) 

1B6-199  (869-082-00193-6) 

200-399 (869-032-00194-4) 

«IO-999 (86M)32-00195-2) 

1000-1199  (869-032-00196-1) 

-End (869-082-00197-9) 


33.00 
25.00 

31.00 
50.00 
11.00 
43.00 
49.00 
19.00 
14.00 


(869-082-00198-7)  41.00 

(869-032-00199-6)  22.00 

End  (869-082-00200-2)  29.00 


!  mdM  and  Hndngs  Akk (869-034-O0049-6) 

COmpHH  1998  CFR  s«t 


46.00 
951.00 


Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Ctet.  1 
Oct.  1 
Oct.  I 
Oct.  1 


Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 


Oct.  1 
Oct.  1 
Oct.  1 


1997 
1997 
1997 
1997 

1997 
1997 
1997 
1997 
1997 
1997 
1997 
1997 
1997 

1997 
1997 
1997 
1997 
1997 

1997 
1997 
1997 
1997 
1997 
1997 
1997 

1997 
1997 
1997 
1997 
1997 
1997 
1997 

1997 
1997 
1997 


Jan.  1. 1998 
1998 


MICfOflch*  Cn  EdMoK 

Subscription  (mailed  as  issued) 247.00  1998 

lUdividaal  copies 1.00  1998 

Complete  set  (one-time  mailing) 247.00  1997 

Complete  set  (one-time  nudling)  264.00  1996 

^Because  Title  3  is  an  annual  compilation,  this  volume  and  all  previous  volumes 
should  be  retained  as  a  permanent  reference  source. 


8 

The  July  1. 1985  edition  of  32  CFR  Parts  1  to  189  contains  a  note  only  for  Parts  1 
to  39  Inclusive.  For  the  full  text  of  the  Defense  Acquisition  Regulations  in  Parts  1 
to  39.  consult  the  three  CFR  volumes  issued  as  of  July  1,  1984,  containing  those 
parts. 

The  July  1.  1985  edition  of  41  CFR  Chapters  1  to  100  contains  a  note  only  for 
Chapters  1  to  49  inclusive.  For  the  full  text  of  procurement  regulations  in  Chap- 
ters 1  to  49.  consult  the  11  CFR  volumes  issued  as  of  July  1. 1984.  containing  those 
chapters. 

<No  amendments  to  this  volume  were  promulgated  during  the  period  April  1. 
1990  to  March  31. 1997.  The  CFR  volume  issued  April  1. 1990.  should  be  retained. 

<No  amendments  were  promulgated  during  the  period  October  1. 1995  to  Septem- 
ber 30. 1996.  The  CFR  volume  issued  October  1. 1995  should  be  retained. 

"No  amendments  to  this  volume  were  promulgated  during  the  period  July  1. 1996 
to  June  30. 1997.  The  volume  issued  July  1. 1996,  should  be  retained. 

Order  firom  Superintendent  of  Documents.  Attn:  New  Orders.  PO  Box  371954, 
Pittsburgh.  PA  15250-7954.  Charge  orders  (VISA.  MasterCard,  or  OPO  Deposit  Ac- 
count) may  be  telephoned  to  the  OPO  order  desk  at  (202)  512-1800  firom  8:00  a.m.  to 
4:00  p.m.  eastern  time.  Monday-Friday  (except  holidajrs). 


OttMT  RskilMl  PuMcoMons 


Price 


Title 
^pderal  Register: 

Yearly  subscription  (with  PR  Index 

andliSA)  607.00 

Yearly     subscription     (without     FR 

Index  and  LSA) 555.00 

Individual  copies  8.(X) 

Ui&A  (List  of  CFR  Sections  Affected): 

Yearly  subscription 27.00 

Federal  Register  Index: 

Yearly  subscription 25.00 

CFR  Index  and  Finding  Aids 46.00 


Revision  Date 


■      \ 


daily 


i9n 


ITLE 


OCTOBER  1998  11 

CHANGES  JANUARY  2,  1998  THROUGH  OCTOBER  30.  1998 


HTLE  1 -GENERAL  PROVISIONS 


Ho  amendmente  to  1  CFR  have  been 
llfMiehed  in  the  Federal  Register 
Janoaiy  1, 1998. 

TITLE  2-[RESERVED] 

Tliere  ia  no  r^nlatory  text  to  thia 
4|le. 

TITLE  3-THE  PRESIDENT 
Presidential  Documents 


eSltl  Modined  by  Proc.  7113 41951 

6|bj57  See  Office  of  U.S.  Trade  Rep- 
resentative Notice   of  Mar. 

11. 1998 11946 

TUB 


2871 

3243 

3245 

4553 

6717 

5719 

71*8. 10289 


7DS3. 

7IM.. 
7(B5. 
71  S6. 
7 1  B7. 


7EB9. 
7E70. 
7171. 


1 1 12 11983 

1 1  ra 12973 

7W74 12976 


.10487 
.10489 
.10741 


7175. 
7(76. 
II 77. 
7178. 
7179. 
7IW. 


.16386 
.16667 
.16875 
.17307 
.18111 
.18116 
.18811 
.19167 
.19795 
.20061 
.20893 
.20511 


24383 

25145 

25147 

25149 

25161 

Tbro 26415 

7  D  M 26711 

t  » .27191 

Tie  96 27663 

7  D  W .27813 


7098 28887 

7099 28889 

7100 „ 30009 

7101.... 30101 

7102 30103 

710Q 30350 

7104 31601 

7105 33229 

7106 33833 

7107 36631 

7108 38073 

7100 39476 

7110 40363 

7111 40866 

7112 41949 

7113 ...41961 

7114 42563 

7115 43061 

7116 46166 

7117 45631 

7118 49261 

7119 49263 

7120 49411 

7121 49616 

7122 49817 

7123 50449 

7124 50459 

7125 60739 

7126 50743 

7127 62129 

7128 52957 

7129 63271 

7130 52641 

7131 53777 

7132 64027 

7133 , 64029 

7134 64551 

7136 55309 

7136 ., 55311 

7137 55316 

7138 56317 

7139 55319 

7140 .^. 55636 

7141 56073 

7142 .....56075 

7143 » 67889 

Ex»cuNv0  OrdefS 

Apr.  3,  1847  Revoked  In  part  by 

PL0  7363 42061 

Dec.  9,  1852  Revoked  in  part  by 

PL0  7353 42061 

July  2.  1910  Revoked  in  part  by 

FLO  7324 ....17014 

Revoked  in  part  by  PLO  7326 

19746 
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ISA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JANUARY  2.  1998  THROUGH  OCTOBER  30.  1998 


TITLE  3     Executivo  Orders— Con. 

Revoked  in  part  by  PLO  7332 
_ 30250 

Oct.  29,  1910  Revoked  by  PLO 

7328 25231 

Nov.  23.  1911  Revoked  in  part  by 

PLO  7332 30250 

Apr.  16,  1912  Revoked  in  part  by 

PLO  7324 17014 

Apr.  19,  1912  Revoked  in  part  by 

PLO  7330 28516 

Oct.  18,  1912  Revoked  by  PLO 

7352 41862 

Oct.  22,  1912  Revoked  in  part  by 

PLO  7324 17014 

Dec.   14,   1912  Revoked  by  PLO 

7352 41862 

Dec.  17,  1912  Revoked  in  part  by 

PLO  7324 17014 

Jan.  29,  1913  Revoked  in  part  by 

PLO  7324 17014 

Feb.  18.  1913  Revoked  in  part  by 

PLO  7324 17014 

July  1,  1913  Revoked  in  part  by 

PLO  7324 17014 

July  10,  1913  Revoked  in  part  by 

PLO  7324 17014 

July  24,  1913  Revoked  in  part  by 

PLO  7330 28516 

Oct.  22.  1913  Revoked  in  part  by 

PLO  7324 17014 

Jan.  13.  1914  Revoked  in  part  by 

PLO  7324 17014 

Feb.  25,  1914  Revoked  in  part  by 

PLO  7324 17014 

Revoked  by  PLO  7355 45860 

Mar.  21,  1914  Revoked  in  part  by 

PLO  7330 28516 

Apr.  21,  1914  Revoked  in  part  by 

PLO  7324 17014 

Feb.  11,  1915  Revoked  by  PLO 

7338 30774 

Feb.  23,  1915  Revoked  in  part  by 

PLO  7324 „ 17014 

May  4.  1915  Revoked  in  part  by 

PLO  7317 7824 

Feb.  19,  1916  Revoked  in  part  by 

PLO  7330 28616 

Ausr.  2,  1916  Revoked  in  part  by 

PLO  7330 28516 

Oct.   13,   1916  Revoked  by  PLO 

7334 29426 

Aug.  16,  1917  Revoked  by  PLO 

7350 :..41587 

Dec.  12,  1917  Revoked  by  PLO 

7327 29426 


Feb.  25,  1919  Revoked  in  part  by 

PLO  7330 28516 

Oct.  27,  1920  Revoked  in  part  by 

PLO  7330 28516 

Apr.  17,  1926  Revoked  in  part  by 

PLO  7332 30250 

Modifled  and  revoked  in  part 

by  PLO  7356 45858 

Mar.  9,  1927  Revoked  in  part  by 

PLO  7330 28516 

Feb.  14.  1933  Revoked  in  part  by 

PLO  7330 28516 

Mar.  3.  1933  Revoked  in  part  by 

PLO  7330 28516 

Nov.  16.  1933  Revoked  in  part  by 

PLO  7330 28516 

June  15.  1934  Revoked  in  part  by 

PLO  7330 28516 

1819  See  Department  of  the  Inte- 
rior notice  of  June  8. 1998 32676 

5327  See  Bureau  of  Land  Manage- 
ment notice 46803 

9080  Amended  by  EO  13082 26709 

9981  See  Proclamation  7108 38073 

10692  See  EO  13082 26709 

11478  Amended  by  EO  13087 30097 

11590  See  by  EO  13087 30097 

11958  Amended  by  EO  13091 36153 

12163  Amended  by  EO  13091 36153 

12377  See  EO  13082 26709 

12473  Amended  by  EO  13086 30065 

12656  Amended  by  BO  13074 7277 

12808  See  Notice  of  May  28. 1998 

29527 

12810  See  Notice  of  May  28. 1998 

29627 

12831  See  Notice  of  May  28. 1998 

29527 

12843  See  EO  13101 49643 

12845  See  EO  13101 49643 

12846  See  Notice  of  May  28, 1998 
29527 

12856  See  EO  13101 49643 

12865  See  EO  13098 44771 

See  Notice  of  Sept.  23, 1998 61609 

12873  Revoked  by  EO  13101 49643 

12902  See  EO  13101 49643 

12934  See  Notice  of  May  28, 1998 

29527 

12938  Amended  by  EO  13094 40801 

12947    Continued   by    Notice    of 

Jan.  21, 1998 3446 

Amended  by  EO  13099 46167 

12957  See  Notice  of  Mar.  4, 1998 

11099 


OCTOBER  1998  IS 

CHANGES  JANUARY  2.  1998  THROUGH  OCTOBER  30.  1998 


USSe  See  Notice  of  Mar.  4. 1996 

11099 

U989  See  EO 13101 49643 

12978  See  Notice  of  Oct.  19. 1696 

66079 

13010  Amended  by  EO  13077 12381 

lion  See  EO  13108 63273 

13021  Amended  by  EO  13104 66636 

13031  See  EO  13101 49643 

19086  Amended  by  EO  13092 40167 

13088  Amended  by  EO  13102 49643 

1 5te  Notice  of  Bfar.  4. 1996 

11069 

Amended  by  EO  13093 40367 

See  Proc.  7112 41949 

13067  See  Notice  of  Oct.  27. 1996 

,    68617 

pOBB  See  Notice  of  Sept.  23.  1996 

61609 

6041 

...~ 6467 

74 7277 

76 .9066 

76 9719 

12361 

13111 

17309 

17667 

Amended  by  EO  13093 40367 

See  Proc.  7112 ...41949 

ia081 24385 

19082 26709 

13063 27661 

See  EO  13064 27666 

{Suspended  by  EO  13095 42566 

19084 27665 

See  EO  13063 27651 

29335 

30066 

30097 

32109 

32701 

36161 

36153 

40167 

40867 

41949 

40608 

42666 

42681 

43065 


7112. 


SeeFTOC. 

19094 

li»6 

Ii[l96 

U»7 

1  i  )98 44771 

See  Notice  of  Sept.  23. 19M.........!!51509 

^W 46167 

l^LOO 46661 

1»01 49643 


13102 52126 

13108 63273 

13104 66636 

AclminWrallv»  OfdMt 

Memorandums: 

Apr.  29.  1994  Supplemented  by 

EO  13084 27656 

Aug.  10. 1995  See  General  Service 
Administration     Notice     of 

Mar.  4. 1996 10631 

July  16.  1997  See  Environmental 
Protection  Agency  Rule  of 

Oct.  27, 1998 67356 

Mar.  5. 1998 12377 

May  30. 1998 30863 

June  1. 1996 31886 

July  8. 1998 38277 

Notices: 

Jan.  2. 1998 653 

Jan.  21. 1998 3446 

Feb.  25. 1998 .9923 

Mar.  4. 1996 11069 

May  18. 1998 27661 

May  28. 1998 29627 

July  28. 1998 41176 

Aug.  13. 1998 44121 

Sept.  23.  1998 51509 

Oct.  19. 1998 , 56079 

Oct.  27. 1998 58617 

Presidential  Determinations: 

No.  96-7  of  Dec.  27.  1995  See  No- 
tice of  May  28. 1998 29527 

No.  98-9  of  Jan.  6. 1998 3635 

No.  96-10  of  Jan.  12, 1998 3447 

No.  98-12  of  Jan.  28. 1996 6469 

No.  98-13  of  Jan.  30. 1996 6857 

No.  98-14  of  Feb.  9, 1998 9389 

No.  98-15  of  Feb.  26. 1998 12937 

No.  98-16  of  Mar.  4. 1998 13109 

No.  98-17  of  Mar.  9. 1998 14329 

No.  96-18  of  Mar.  9. 1996 14331 

No.  96-19  of  Mar.  13. 1998 14019 

No.  98-20  of  Apr.  3. 1998 18816 

No.  96-21  of  Apr.  28. 1998 26419 

No.  98-22  of  May  13. 1998 27665 

No.  98-23  of  May  23,  1998 30365 

No.  98-24  of  May  29, 1998 31879 

No.  96-25  of  May  30. 1998 31881 

No.  96-26  of  June  3. 1998 32705 

No.  96-27  of  June  3, 1996 32707 

No.  96-28  of  June  3. 1996 32709 

No.  98-29  of  June  3. 1996 32711 

No.  98-30  of  June  15. 1998 34255 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JANUARY  2,  1998  THROUGH  OCTOBER  30.  1998 


TTTLEa     AdminMrative 
Orders— Con. 

No.  98-31  of  June  19. 1998 36149 

No.  98-33  of  July  15.  1998 39695 

No.  98-34  of  Sept.  9.  1998 50453 

No.  9ft-35  of  Sept.  11,  1998 50455 

No.  98-36  of  Sept.  25.  1996  See  De- 
partment of  the  Air  Force 

Notice  of  Oct.  23. 1998 56921 

No.  98-37  of  Sept.  29.  1998 54081 

No.  98-38  of  Sept.  29.  1998 54033 

No.  98-39  of  Sept.  30.  1998 55001 

No.  98-40  of  Sept.  30.  1998 55003 

No.  98-41  of  Sept.  30.  1998 54035 

TITLE  4-ACCOUNTS 

No  amendmento  to  4  CFR  have  been 
published  in  the  FEDERAL  REGISTER 
since  January  1, 199S. 

TITLE  5-ADMINISTRATIVE 
PERSONNEL 

Chapter  I— Office  of  Personnel 
Management  (Parts  1—1199) 

213.3202    (a)(2).    (9).    (bX2).    (9), 

(UKi)  and  (17)  revised 57045 

251.101  (f)  revised 2306 

293.403  (bX3)  amended 43867 

315.201  (bXlXix)  revised 57046 

317.901  (c)(2)  revised;  interim 34258 

330  Authority  citation  revised 41387 

330.1101—330.1106      (Subpart      K) 

Added:  interim 41387 

335.103  (c)(3Xvii)  added;  interim 

351.5ci(S  Regulation  at  S2  FR  i()SS2 

confirmed 26422 

351.606  Regrulation  at  62  FR  10682 

confirmed 26422 

351.608  Regrulation  at  62  FR  10682 

confirmed 26422 

351.701  (c)(3)  revised 32594 

351.801  (aX2)  revised 32594 

351.802  (aXD  revised 32595 

410.302  (f)  added 43867 

410.501  (a)  amended 16877 

430.208  (h)  redesignated  as  (j); 

(aXD.  (2).  (3).  new  (h)  and  (i) 

added 53276 

532.201—532.285  (Subpart  B)  Ap- 
pendix C  amended;  interim 


Appendix  B  amended;  interim 


.6472 


.15089 


534.505  (b)  revised 53276 

551.104  Corrected .2304 

551.206  Corrected .2304 

551.208  (c)  heading  corrected .2304 

575.305  (d)  added;  interim 34121 

581  Authority  citation  revised 14757 

581.101  Revised 14757 

581.102  (d),  (e)  and  (f)  revised;  (k) 
added 14757 

581.108  (aX27).  (28).  (bX14).  (15) 
and  (c)  revised;  (aX29).  (b)(16) 
and  (17)  added 14758 

581.104  (J)  removed;  (k)  redesig- 
nated as  (j) 14758 

581.105  (a)  revised 14758 

581.202  (a)  and  (b)  revised 14758 

581.303  (a)  revised 14750 

581.305  (d)  and  (e)  revised 14759 

581.402  Revised 14759 

581.501  Revised 14769 

581  Appendix  A  revised 14750 

Appendix  B  revised 14777 

Appendixes  A  and  B  corrected 

34777.56537 

582.305  (c)  and  (g)  revised;  (m) 

added 14787 

582.402  (a)  revised 14788 

582.501  Revised 14788 

591.201—591.212  (Subpart  B)  Reg- 
ulation at  62  FR  14188  con- 
firmed  56430 

591.205  (bX4)  revised;  interim 56431 

591.201—501.212  (Subpart  B)  Ap- 
pendix A  revised;  interim 56431 

733  Re  vised 4558 

831  Authority  citation  revised 9401. 

17049 

831.106  Suspended  6-15-98 
through  10-1-99;  interim 32596 

831.114      Added;      eff.      6-15-98 

through  10-1-99;  interim 32596 

831.201  (bXD  revised 9402 

831.1208  (aX5)  revised 17049 

831.1204  Revised 170ffl 

842  Authority  citation  revised 9402 

842.105  (b)  revised 9402 

842.205    Suspended;    eff.    6-15-98 

through  10-1-99;  interim 32597 

842.213      Added;       eff.       6-15-98 

through  10-1-99;  interim 32697 

844  Authority  citation  revised 17050 

844.201  (a)  and  (c)  revised 17050 

846  Heading  and  authority  cita- 
tion revised 33233 

846.701—846.726       (Subpart       O) 

Added 33233 
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CHANGES  JANUARY  2.  1998  THROUGH  CX:T0BER  30.  1998 


0  Authority  citation  revised 9402 

9t0.301  (c)  added 9402 

$)0  Added 10291 

ilio.lOl  (a)  amended 28891 

9^0.102  (g)  added 9402 

(cX4)  removed:  (cK5)  through 
(8)     redesignated    as     (c)(4) 

through  (7) 28891 

890.303  (b)  revised 28891 

890.501  (a)  and  (b)  revised;  in- 
terim  45034 

rer  II— M«rtt  Sytleim  Protoc- 
Hon  Board  (Ports  1200-1299) 

11.3  Regulations  at  62  FR  17044 

and  17045  confirmed 41179 

1^1.31  (d)  revised 36500 

1201.37  Regulation  at  62  FR  17045 

confirmed 41179 

1.41  (bX7)  revised 35500 

1.55  Regulation  at  62  FR  17045 
confirmed 41179 

11.111  Regulation  at  62  FR 
17045  confirmed;  (bK6)  re- 
vised  41179 

11.112  Regulation  at  62  FR 
17045  confirmed 41179 

1.121—1201.148     (Subpart     D) 

Regulation  at  62  FR  48451 42886 

1.125  (cX2)  amended 42686 

1.134  (b)  amended 42686 

1.136  (b)  revised 42686 

1.157  Amended 41179 

1.163  Removed 41179 

1.183  (aX4)  and  (bX3)  amended 

41179 

1.201—1201.205  (Subpart  H)  Re- 
vised  41179 

.3  Regulation  at  62  FR  17048 

confirmed 41181 

1|2|09.4  Regulation  at  62  FR  17048 

confirmed 41181 

1309.13  (Subpart  E)  Regulation  at 

62  FR  17048  confirmed 41181 

Cnopter  III— Office  of  Manage- 
ment and  Budget  (Ports 
1300-1399) 

1^  Authority  citation  revised 

20614 

1808.2  Revised 20614 

1803.3  Revised 20514 

18P3.10  Revised J0514 

1803.20  Revised 20615 

18  ».30  (d)  and  (e)  revised 20615 


1303.40  (f)  revised 20515 

1303.60  (d)  concluding  text  des- 
ignated as  (dX3);  (c)  and  new 
(dX3)  revised 20616 

Cttopter  Vl-Federol  ReHrement 
Ttirtft  Investnnent  Board  (Parts 
1600-1699) 

1605.2  (cX6)  revised;  interim 4306 

(cX5)  re  vised .24380 

1605.4  (cXD  revised;  interim 4366 

(cXD  revised 24381 

1631  Authority  citation  revised 

41708 

1631.4  (a)  revised 41708 

1631.6  (f)  and  (g)  added 41708 

1631.8  Revised 41708 

1631.10  Revised 41708 

1631.11  (aX4)  amended.. 41708 

1631.13  (c)  amended 41700 

1631.14  (a)  and  (b)  amended 41700 

1631.18  Revised 41709 

1665.18  (f)  added 46381 

CtKpler  XIV-Federol  Labor  Rela- 
tions Aultwrily.  General  Coun- 
sel o(  ttte  Federal  Labor  Rela- 
tions Aultwrfly  and  Federal 
Sendee  Impasses  Panel  (Parts 
2400-2499) 

2420  Authority  clUtion  revised 
46158 

2420.1  Introductory  text  revised 
46158 

2421  Authority  citation  revised 
46158 

2421.2  (a)  revised 46158 

2421.14  Revised 46168 

2422  Authority  citation  revised 
46158 

2422.34  (b)  revised ...46158 

2423  Authority  citation  revised 
46158 

2423.41  (c)  revised 46168 

2470  Authority  citation  revised 

46159 

2470.1  Revised 46160 

2470.2  (a)  revised ...46160 

CtKpter  )(VI— Office  of  Govern- 
ment Ettilcs  (Parts  2600-2699) 

2610.102  Amended 13116 

2610.105  (b)(4)  and  (5)  amended: 

(bX6)  added 13116 
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TITLE  5     Chapter  XVI-Con. 

2610.106  (b)  and  (c)  redesignated 
as  (c)  and  (d);  new  (b)  added; 

new  (d)  revised 13116 

2610.107  (b)  amended 13116 

2610.106  Heading  revised;  (a)  and 

(b)  amended ;..13116 

2610.201  (a)  and  (b)  introductory 

text  revised;  (f)  amended 13116 

2610.204  (a)  revised;  (c)  amended 

13116 

2634.302  (aX2)  revised  and  stayed 

43068 

2634.601  (c)  removed;  (d)  redesig- 
nated as  (c) 43068 

2634.906  Amended 15274 

2636  Heading  revised 43068 

2636.101  Revised 43068 

2636.102  (a)  amended 43068 

2636.103  (aX2Xi)  revised 43068 

2636.104  (a)  amended;  (c)  and  (d) 
removed 43068 

2636.201—2636.205  (Subpart  B)  Re- 
moved  43068 

2636.302  Introductory  text 
amended;  (a)  and  (b)  removed 
43068 

2636.308  (bX7)  revised;  (c)  con- 
cluding text  amended 43069 

Chapter  XXV-Oepartment  of  the 
Interior  (Part  3501) 

Chapter  XXV  Regulation  at  62 

PR  53718  confirmed 34258 

3501.101  (bX3)  removed;  (bX4)  and 
(5)  redesignated  as  (bX3)  and 

(4) 34259 

3501.104  Heading  correctly  re- 
vised  20447 

3501.106  (bX4XiiXE)  amended 34259 

3502.104  (a)  corrected 18601 

Chapter  XLVII-Federai  Trade 
Commitiion  (Part  5701) 

5701  Authority  citation  revised 

..43070 

5701.102  Added 43070 

Proposed  Rules: 

293 15787 

300 13564 

361 26531.  43640 

410 15787 

430 19411 

532 34134,  64616 

534 19411 


660 18850.  35543.  39651 

630 ; 43325 

890 446.  46180 

930 8874 

1315 33000 

1631 29672 

1666 29674 

2400—2499  (Caiap.  XIV) 16141 

2420 36882 

2421 36882.45013 

2422 36882.45013 

2423 35882 

2424 19413.48130 

2429 19413.46013 

2470 36882 

2472 35882 

2636 41476.46416 

TITLE  6-[RESERVED] 

There  is  no  regnlatoiy  test  to  this 
title. 

TITLE  7-A<»ICULTURE 

Subtme  A-Offlce  of  the  Secretary 
of  Agriculture  (Parts  0-26) 

2.28  (bX17)  added .....11101 

2.67  Heading  and  (a)  introduc- 
tory text  revised 36787 

6.25  (bXlXi)  and  (11)  suspended 13481 

6.20—6.36  (Subpart)  Appendix  3 

amended 6233 

Appendixes  1,  2  and  3  revised 

20617 

11.1—11.14  Designated  as 
11.1—11.14  (Subpart  A);  head- 
ing added 44773 

U.20— 11.22  (Subpart  B)  Added 44773 

11.30-11.33  (Subpart  C)  Added 44774 

25  Revised;  interim 19114 

Regulation  at  63  FR  19114  con- 
firmed  53780 

25.101  (a)  amended 63780 

25.103  (bX3)  Introductory  text  re- 
vised  53780 

Chapter  l-AgrtcuHurol  Martceting 
Service  (Standards,  Inspections. 
MariceHng  Practices).  Depart- 
ment of  Agriculture  (Parts 
27-209) 

28.901—28.917  (Subpart  D)  Au- 
thority citation  revised 33237 
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3^ 


51 


51 


28l|09  (b)  revised 33237 

28l$10  (a)  revised 33237 

28w$ll  (a)  amended 33237 

29  tleg\ilation8  at  60  FR  62172  and 

62  FR  43430  confirmed 35602 

29|.|001  Table  amended 29529 

31i  ttegulatlons  at  60  FR  62172  and 

62  FR  43430  confirmed 35602 

32  Hegulations  at  60  FR  62172  and 

62  FR  43430  confirmed 35602 

Regulations  at  62  FR  43430 

confirmed 36602 

Regulations  at  60  FR  62172 

confirmed 36602 

I  !1  Revised 15277 

51.$8  Revised 15277 

51.490  Revised;  interim 20622 

52  Hegulations  at  60  FR  62172  and 

62  $11 43430  confirmed 35602 

S2itl  Amended 60746 

52.18  Table  n  amended 60747 

6^42  Amended 60746 

62.(0  Amended 60746 

52^il  (cXl).  (2)  and  (dXD  amended 

60746 

53i  Hegulations  at  60  FR  62172  and 

62  FR  43430  confirmed 36602 

54  Regulations  at  60  FR  62172  and 

FR  43430  confirmed 35502 

and  (b)  amended 32966 

revised 13330 

atlons  at  62  FR  43430  con- 

35602 

(aK2)  and  (3)  removed:  new 

(aX2)  through  (5)  added 13330 

5a|6  Revised 13330 

66L$7  Amended a 13331 

6&f0  (a)  revised 13331 

6&I6  Revised 62133 

66l|7  Revised 52133 

(aX4)  revised 52133 

(aX2)  revised 63133 

'6  (eX&)  amended 13331 

atlons  at  60  FR  62172  and 

62  FR  43430  confirmed 35608 

&9l(  Amended 45674 

SBLtS  (aXD  amended 46675 

59,(0  Undesignated  center  head- 
ing and  section  added 46675 

59.132  Revised 45675 

69;i34  Heading  revised;  existing 
text  designated  as  (a);  (b) 
added 46676 


591 


'  10  Heading  revised;  existing 
text  designated  as  (a);  (b) 
added 46675 


59.690  Amended „....45e75 

69.760  Revised 45675 

69J15  Heading  revised;  (bX8) 
amended;  (bX9)  redesignated 

as  (bXlO);  new  (bX9)  added 46675 

59.950  (aX4)  through  (8)  redesig- 
nated as  (aX6)  through  (9); 

new  (aX4)  added 45675 

69.956  (b)  and  (c)  redesignated  as 
(c)  and  (d):  (a)  redesignated 
in  part  as  (b);  new  (a)  revised 

46676 

70  Regulations  at  62  FR  43430 

confirmed 35602 

Heading  revised 40628 

70.1  Amended 40628 

70.51  Revised 40628 

70.71  Re  vised 52133 

70.72  Revised 62133 

70.76  (aX2)  revised 62133 

70.77  (aX4)  and  (5)  revised 52133 

70.80  Table  amended 40630 

70.110  (b)  revised 40630 

91.37  (a)  Tables  1  through  8  and 

(b)  revised;  (d)  added 16372 

91.38  Revised 16374 

91.39  (a)  revised 16374 

91.40  (a)  revised 16375 

93.11  Amended 16375 

93.12  (bXl)  revised 16375 

96.20  Revised 16376 

96.21  (a)  revised ...16375 

160  Regulations  at  62  FR  43430 

confirmed 36602 

Choplvr  ll-Rx)d  and  Nutrition 
Service.  Deportment  of  Agrf- 
cullure  (Ports  210-299) 

Chapter  n  Heading  revised;  no- 
menclature change;  Interim       

9727 

210.9   Regulation  at  62   FR  901 

confirmed;  (bX20)  revised 9104 

210.19  RegulaUon  at  62  FR  901 

confirmed;  (f)  revised 9104 

226.2  Regulation  at  62  FR  901 

confirmed;  amended 9104 

Amended;  Interim 9727 

226.4   Regulation  at  62   FR  902 

confirmed 9104 

(e)  and  (f)  amended;  interim 9728 

228.6  Regulation  at  62   FR  902 

confirmed:  (fX9)  amended 9104 

(cX3)  and  (k)  Introductory  text 
amended;  interim 9728 


183-249(1)  98-2 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JANUARY  2.  1998  THROUGH  OCTOBER  30,  1998 


TITLE?     Chapter  ll-Con. 

226.7  (h)  and  (j)  amended:  in- 
terim  9728 

226.12  (b)  through  (e)  removed: 
(a)  heading  and  new  (b) 
added:  interim 9728 

226.13  Regulation  at  62  FR  902 
confirmed 9104 

(dX3)(ii)  and  (iii)  amended 9105 

226.14  Regulation  at  62  FR  903 
confirmed 9104 

226.15  Regulation  at  62  FR  903 
confirmed .-. 9104 

(eX3)  revised;  (f)  amended 9105 

226.16  (k)  added:  interim 9729 

226.17  (bX7)  amended;  interim 9729 

226.18  Regulation  at  62  FR  903 
confirmed 9104 

(bXU)  amended 9105 

(a)  introductory  text  revised; 

interim 9729 

226.23  Regulation  at  62  FR  903 

confirmed 9104 

(eXlXi)  and  (hX6)  amended; 
(eXlXiv)  and  (hXD  revised; 
(eXlXvi)  added 9105 

(d).  (eXlXi)  and  (iiXF)  amend- 
ed; interim 9729 

275.3  Regulation  at  62  FR  37755 

eff.  8-13-98 37755 

Chapter  III— Animal  and  Plant 
Health  Inspection  Service.  De- 
partment of  Agriculture  (Parts 
300-399) 

300.1  (a)  introductory  text  re- 
vised  39215 

301  Clarification 25153 

301.45  (a)  amended;  interim 38280 

301.45-3  (a)  amended;  interim 25748. 

38280 
301.50-3  (d)  illustraUon  revised 

25155 

301.64  Regulation  at  62  FR  61214 

confirmed 12603 

301.64-3    Regulation    at    62    FR 

61214  confirmed 12613 

(c)  amended;  interim 43604.  44538. 

66539 

301.78-3  (c)  amended;  interim 19652. 

25750.  27440.  31888.  43288.  44539. 
44541.  44776.  45393.  54038 

(c)  revised;  interim 19798.  20054 

Regulation  at  63  FR  19652  con- 
firmed  41389 

301.80-2a  Revised;  interim 31602 


Regulation  at  63  FR  31602  con- 
firmed  52579 

301.81-3  (e)  amended;  interim 4152. 

36156 

301.89-1  Amended 31599 

301.89-2  (i).  (j).  (k)  and  (n)  re- 
moved; (1).  (m)  and  (o)  redes- 
ignated as  (i).  (J)  and  (k); 

new  (i)  and  (j)  revised 60751 

301.89-3  (f)  amended;  interim 1 

(eX3)  revised 50751 

301.89-6    (aX3)    amended;    (aX4) 

added 60781 

301.89-6  (b)  revised:  (d)  added 50751 

301.89-12  Revised 50751 

301.8&-13   Regulation   at   62   FR 

64264  confirmed 47128 

(a)  Introductory  text.  (b).  (c) 

and  (f)  revised 50761 

301.89-14  (f)(2)  amended;  (d).  (e) 
and  (0  redesignated  as  (f).  (g) 
and  (h);  new  (d).  new  (e)  and 

(i)  added 1329 

301.89-15  Added 31599 

301.89-16  Added 31600 

301.93-3  (c)  revised:  Interim  ....8836. 16878 
Regulations  at  63  FR  8836  and 

16878  confirmed 41389 

319  Meeting 54553 

Clarification 56781 

319.8-10  (d)  amended 31101 

319.8-11    (a)    introductory    text 

amended 31101 

319.8-17  (d)  amended 31101 

319.34  (Subpart)  Removed 13484 

319.37-1  Amended 13484 

319.37-2  (a)  table  amended 13484 

319.40-1  Amended;  interim 60110 

319.40-2  (c)  amended 13485 

319.40-3  (bXD  introductory  text. 
(2)  introductory  text  and  (3) 
introductory  text  amended; 

interim 60110 

319.40-5  (g)  and  (h)  added;  in- 
terim  50110 

319.40-10  Footnote  6  revised;  in- 
terim  50111 

319.56-2t  Table  amended 13485.  39215 

319.56-2W  Revised 12396 

319.56-2dd  Revised 39216 

319.59  (a)  and  (b)  amended 31101 

319.59-1  Amended 50752 

319.59-2  (a)  introductory  text. 
dXi).  (bX2)  and  (c)(2)  amend- 
ed: (aX2)  revised;  (bX3)  added 
31101 
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3:>.69  (b)(1)  revlaed ...31102 

3$4  Meeting 54663 

Clarification 6«781 

ZU.2  Table  amended 16879 

3H.3  (J)  added:  interim 50111 

Chapter  IV— Federal  Crop  Insur- 
bnce  CorporaHon,  Department 
'  lor  Agriculture  (Parts  400-499) 

400.65O-40O.669  (Subpart  T)  Head- 
ing revised;  interim 40633 

400.651  Amended:  interim 40634 

400.665  Removed:  new  400.666  re- 
designated from  400.667 40634 

4^.656  Removed;  new  400.666  re- 
designated from  400.668 40634 

1.667  Redesignated  as  400.666; 
new      400.667      redesignated 

from  400.650 40634 

400.658  Redesignated  as  400.656 40634 

400.669  Redesignated  as  400.667 40634 

400.677  Amended:  interim 40631 

401  Heading  revised 29935 

|)I.114  Regulation  at  62  FR  63633 

confirmed 14334 

.120  Regulation  at  62  FR  63633 

confirmed 14334 

1.122  Introductory  text  revised 

29935 

401.129  Introductory  text  revised 

34651 

402  Heading  revised:  interim 40631 

40^.4  Introductory  text  revised; 

interim 40631 

Amended:  interim 40632 

406  Heading  revised 17063 

406.1—406.9  (Subpart)  Heading  re- 
moved  17063 

405.7  (d)  introductory  text  re- 
vised  17053 

406  Heading  and  authority  cita- 
tion revised 50975 

406.1—406.7  (Subpart)  Heading  re- 
I    moved 50076 

I  Heading  and  authority  cita- 
tion revised 31335 
.1—426.7  (Subpart)  Heading  re- 
moved  31336 

4^.7  (d)  introductory  text  re- 
vised  31336 

4^  Heading  and  authority  cita- 
tion revised 34782 

486.1—435.7  (Subpart)  Heading  re- 
vised  34782 

4^.7  (d)  introductory  text  re- 
vised  34782 


447  Heading  and  authority  cita- 
tion revised 

447.1—447.7  (Subpart)  Heading  re- 
moved  33838 

447.7  (d)  introductory  text  re- 
vised  33838 

464.7  Regulation  at  62  FR  63633 
confirmed 14334 

467  Heading  revised 17064.  66779 

467.8  Amended:  interim 40634 

457.104  Regulation  at  62  FR  63633 

confirmed 14334 

Introductory  text  revised 56497 

467.106  Regulation  at  62  FR  63833 

confirmed 14334 

Introductory  text  revised.... 55497 

457.106  Amended 56779 

457.108  Regulation  at  62  FR  63633 
confirmed 14334 

457.109  Regulation  at  62  FR  63633 
confirmed 14334 

457.113  Regulation  at  62  FR  63633 
confirmed 14334 

457.114  Introductory  text  revised 
60976 

467.128  Added 33838 

467.128  Corrected 36157 

Amended 60763 

457.134  Added 31336 

Corrected 52134 

467.136  Added 34562 

467.138  Corrected ......31338 

457.140  Amended 36167 

457.160  Regulation  at  62  FR  63633 

confirmed 14334 

467.166  Added 34782 

457.158  Added  .., 17064 

467.169  Added 29036 

467.162  Added 50076 

Corrected 57046 

457.163  Added 60079 

Corrected 87047 

Ctiapter  VII— Farm  Service  Agen- 
cy. Department  of  Agrlcullure 
(Parts  700-799) 

723  Regulation  at  62  FR  15600 

confirmed 9128 

Nomenclature  change 11585 

723.103  Regulation  at  62  FR  15600 
confirmed:  (d)  amended 9128 

723.104  Amended 11582 

723.111  (f)  added 6G038 

723.112  (f)  added 66040 
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LSA-UST  OF  CFR  SECHONS  AFFECTED 


CHANGES  JANUARY  2.  1998  THROUGH  OCTOBER  30.  1998 


TITLE  7    Chapter  Vll-Con. 

723.209  Regulation  at  62  FR  15600 
confirmed:  heading  revised; 
(c)  amended.....'. 9128 

723.209  Heading  and  (c)  revised; 
Interim 28714 

723.210  (d)  added 11582 

723.213  (c)  removed;  (d)  redesig- 
nated as  new  (c) 11582 

723.216    (a)    Introductory    text. 
(2X11XA)  and  (lllXA)  revised 
11582 

723.308  Amended 11582 

723.309  Introductory  text  amend- 
ed  11582 

723.409  Heading,  (a),  (b).  (eXD.  (2) 
Introductory  text  and  (f)  re- 
vised; (g)  removed 11582 

723.410  Introductory  text  revised 
11683 

723.501—723.504  (Subpart  E)  Re- 
vised  11683 

783.8  (c)  revised .3791 

Chapter  Vlll-Grain  Inspection. 
Packers  and  Stockyard  Admin- 
istratton  (Federal  Grain  Inspec- 
tion Service).  Department  of 
Agriculture  (Parts  800-899) 

800.0  (bX59)  correctly  revised 55321 

800.71  (a)  amended 32716 

(a)  amended:  interim 35604 

Schedules  B  and  C  reinstated; 

CFR  correction 43289 

800.76  (a)  revised 45677 

800.86  (cX2)  Table  14  amended; 

efr.  6-1-99 20056 

800.186  (cX3)  Introductory   text 

revised 46677 

800.196  (gX6Xll)  revised 45677 

801.6  Revised:  interim 34564 

801.7  Revised:  interim 35506 

810.104  (b)  amended;  eff.  6-1-89 20066 

868.1  (bX13)  revised 29531 

868.80  (aXD  revised 29631 

CtKipter  IX-Agricultural  Market- 
ing Service  (Marketing  Agree- 
ments and  Orders:  Fruits.  Vege- 
tables. Nuts).  Department  of 
Agriculture  (Parts  900-999) 

900.600  Revised 10492 

900.601  Revised  (0MB  numbers) 
10492 

905.106  (b)  revised 56600 


905.235  Revised 46631 

905.306  (a)  Table  1  amended;  in- 
terim  3260 

Regulation  at  63  FR  3260  con- 
firmed  19382 

(a)  Table  1  and  (b)  Table  2 

amended 66600 

905.350  Added:  interim 61618 

906.235  Revised:  interim 38609 

Regulation  at  63  FR  39699  con- 
firmed  64666 

911.234  (Subpart)  Added 16281 

911.311  (d)  introductory  text  re- 
vised; Interim 37479 

911.329  (aX2Xi).  (U).  (ill)  and  (3) 
revised;  (aX2Xiv)  through 
(xl)  removed:  interim 37479 

912  Removed 10493 

913  Removed 10493 

915.235  (Subpart)  Added 15281 

915.306  Revised;  Interim 37480 

915.306  (aX6)  revised;  interim 37480 

916.116  Revised;  interim 16089 

Regulation  at  63  FR  16089  con- 
firmed  44370 

916.160  (b)  revised;  Interim 16089 

Regulation  at  63  FR  16089  con- 
firmed  44370 

916.350  (aX4Xi).  (11),  (iU).  (iv) 
Table  1.  (6).  (b)  and  (d)  re- 
vised; interim 16039 

Regulation  at  63  FR  16089  con- 
firmed; (aX4Xi)  amended 44370 

916.366  (a)(1)  Introductory  text, 
(iv).  (2X1).  (3X1),  (4)  introduc- 
tory text.  (1),  (5X1).  (6)  intro- 
ductory text.  (I).  (7X1).  (8X1), 
(9X1)  and  (c)  revised;  interim 

16039 

Regulation  at  63  FR  16039  con- 
firmed;   (aX4)    introductory 

text  amended 44370 

(aXD       Introductory        text 

amended:  interim 50464 

917.110  Revised:  interim 16041 

Regulation  at  63  FR  16041  con- 
firmed  44370 

917.160  Revised:  Interim 16041 

Regulation  at  63  FR  16041  con- 
firmed  44370 

917.178  (b)  revised:  interim 16041 

Regulation  at  63  FR  16041  con- 
firmed  44370 

917.442  (aX4Xl),  (11),  (ill),  (iv) 
Tftble  1.  (6).  (b)  and  (d)  re- 
vised; interim 16041 
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p|egrulation  at  63  FR  16041  con- 
firmed; (aX4)(l)  amended 44370 

91*71449  Regulation  at  63  FR  16042 
confirmed:  (aK6)  introduc- 
tory text  amended 44370 

91171466  (aX2)  through  (5)  redesig- 
nated as  (aK3)  through  (6); 
(aXD  introductory  text,  (iv) 
Table  1.  new  (3X1).  new  (5)  in- 
troductory text,  new  (1).  new 
(6)  introductory  text,  new 
(i),  (b)  introductory  text.  (1). 
(c)  introductory  text  and  (1) 
revised;  new  (aX2)  added;  in- 
terim  16042 

[KXD        introductory        text 

amended:  interim 60464 

920.155     Suspended;     eff.     9-1-66 

through  7-31-98 ...41392 

92a213  Revised;  interim .44544 

920.302  (aX4Xil)  and  (iv)  table 
amended:  (aX4Xili)  sus- 
pended;  efl.    in   part   9-4-98 

' '  through  7-31-99;  interim 46866 

922.306  (aX4)  revised;  interim 32718 

li^egulation  at  63  FR  32718  con- 

1 1  firmed 54342 

921236  Amended 46633 

92iB  Nomenclature  change 658 

Regulation  at  63  FR  658  con- 
firmed  16390 

92EL215  (Subpart)  Regulation  at 

62  FR  68152  confirmed 14602 

92&.304  (bXD  Introductory  text 
amended;  (bXlXD  through 
(vll)  removed;  (bXl)(vlIi)  and 
(ix)  redesignated  as  (bXlXll) 
and  (iii);  new  (bXlXD  added; 

interim 658 

lation  at  63  FR  658  con- 
firmed  16390 

itroductory  text,  (a)  intro- 
ductory text  and  (bXlXlli) 
revised;  (bX2)  amended;  in- 
terim  28480 

L236  Amended 46635 

L226  Revised 43870 

1.16  Removed 10493 

|.69  (b)  suspended  in  part;  eff. 
1-7-96  through  fr-30-98;  in- 
terim  404 

lation  at  63  FR  404  con- 
firmed  20019 

93|D|.100  Regulation  at  62  FR  44883 

confirmed;  (a)  revised 20023 

930.133  Added 33528 


930.141  (a)  revised;  (b)  removed 

14084 

930.158  Added 33628 

930.160  Added;  interim 404 

Regulation  at  63  FR  404  con- 
firmed: (0  revised 20019 

930.162  Added:  interim 405 

Regulation  at  63  FR  405  con- 
firmed  20019 

930.200  Revised 14004 

930.260  (Subpart)  Added;  eff.  4-28- 

98  through  6-30-98 20537 

931.231  Amended;  interim 38282 

Regulation  at  63  FR  38282  con- 
firmed  66006 

932.230  Revised ....30058 

944.106   (a)   table   amended;    in- 
terim  3350 

Regulation  at  63  FR  3350  con- 
firmed  19383 

944.503  (aXD  introductory  text 

and  (11)  revised;  interim 38480 

948.316  Amended;  Interim 38384 

Regulation  at  63  FR  38384  con- 
fjfjjlQf} 54344 

948.386  (dX3)  revised;  (g)  amend- 
ed; Interim 42688 

953.253  Revised;  Interim 32968 

Regulation  at  63  FR  32968  con- 
firmed  46637 

955.209  Revised;  interim 51371 

956.202  Revised 29091 

958.240  Revised 32600 

958.338  (aXD  revised 55783 

959.337  Regulation  at  63  FR  67696 

confirmed 16393 

959.333  Introductory  text  amend- 
ed: (f)(5)  revised;  interim 9131 

Regulation  at  63  FR  9131  con- 
firmed  30679 

966.333  (aXD.  (3X1).  (ill)  and  (dX3) 

revised J46 

(aXl)  revised 13401 

(dXD  revised;  (g)  amended;  In- 
terim  54566 

979.319  Amended:  interim 4368 

Regulation  at  63  FR  4368  con- 
firmed  25389 

980.312  (bXl)  revised 146, 13401 

961.343  Amended 48997 

981.443  (aX7Xlv)  added 41711 

983  Marketing  percentages 3354,  37817 

983.340  Regulation  at  63  FR  53337 

confirmed 9133 

983.433  Removed 10493 

963.457  Removed „ 10483 
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CHANGES  JANUARY  2.  1998  THROUGH  OCTOBER  30.  1998 


TITLE  7     Chapter  IX-Con. 

964.347  (Subart)  Regrulation  at  62 

FR  58644  confirmed 9135 

965  Marketing  percentages.... 8562, 14334. 

23371.30582 

967.339  Revised 54347 

969  Marketing  percentages  ...11585.  29535 

989.6  Removed 10493 

989.154  Revised:  interim 38702 

Regulation  at  63  FR  39708  con- 
firmed  ..42691 

969.156  Regulation  at  62  FR  60768 

confirmed 4372 

989.211  Removed 10483 

969.212  (a),  (b)  note  and  (c)  note 
revised:  interim 56875 

969.213  (a)  and  (d)  note  revised; 

(e)  added:  interim 56875 

993.347  Revised;  interim S2961 

993.405  Limitation  on  handling 

20062 

997.30  (a)  revised;  interim 2850 

Regulation  at  63  FR  2850  con- 
firmed; (aXD  table  revised 33242 

997.40  (c)  introductory  text,  (d) 

and  (e)  amended:  interim 2851 

Regulation  at  63  FR  2851  con- 
firmed  33242 

997.101  Regulation  at  62  FR  48751 

confirmed 3255 

Revised;  interim 41184 

Regulation  at  63  FR  41184  con- 
firmed  57893 

997.409  Regulation  at  63  FR  41184 

confirmed 57898 

998.100  Heading  amended;  (g)  re- 
moved; (h)  and  (i)  redesig- 
nated as  (g)  and  (h);  interim 

2851 

Regulation  at  63  FR  2851  con- 
firmed  33242 

998.200  Heading,  (a),  (h)(1)  and  (2) 
revised;  (hX3)  added;  interim 

2851 

Regulation  at  63  FR  2851  con- 
firmed  33242 

(aXl)  table  revised 33243 

Table  corrected 41323 

998.409  Regulation  at  62  FR  48751 

confirmed 3255 

Revised;  interim 41184 

999.600  Regulation  at  62  FR  50243 

confirmed 12979 


Chapter  X-AgricuHurol  Morkot- 
Ing  Seivice  (Marketing  Agree- 
ments and  Orders;  Milk).  De- 
partment of  Agrteulture  (Parts 
10CX)-1199) 

1106.6  Suspended  in  part;  efi'.  &-1- 

98  through  8-31-99 46868 

1106.7  (bXD  suspended  in  part; 

efr.  9-1-98  through  8-31-99 46868 

1106.13  (dXl)  suspended  in  part; 

etr.  9-1-98  through  8-31-99 46868 

1150.131  (aX2).  (3).  (6)  and  (7)  re- 
vised  57895 

1160.200  (a)  revised 46639 

1160.201  (b)  revised 46639 

1160.206  (g)  revised 46639 

1160.505  Existing  text  designated 

as  (a);  (b)  added 46640 

CtKV»ter  Xi— Agrteulturai  Market- 
ing Sen^k:e  (Marketing  Agree- 
ments and  Orders;  Misceiksne- 
ous  Commodities),  Department 
of  Agrteuiture  (Parts  1200-1299) 

1205.510    (b)(2)  and  (3Xil)  table 

revised..... 27819 

1207.322    Regulation    at    62    FR 

46179  confirmed 53546 

1207.503    Regulation    at    62    FR 

46179  confirmed 53546 

1207.508    Regulation    at    62    FR 

46179  confirmed 53546 

1207.513    Regulation    at    62    FR 

46179  confirmed 53546 

1230.110  Revised 45936 

ClKipter  Xiii-Norttieast  Dairy 
Compact  CommisskMi  (Parts 
1300-1399) 

1301  Referendum  results  notice 

10111 

1301.13  (e)  added lOllO 

1306.3  (d).  (e)  and  (f)  redesignated 
as  (e).  (f)  and  (g);  new  (d) 

added 46388 

1361  Added;  interim 37766 

1371  Added;  interim 37768 
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(p^ioptor  XlV-Commodtty  Cradtt 
CoiporaNon.  DeportmMit  of  Ag- 
rfcuHiTO  (Parts  1400-1499) 

1M12.2OI  Reffolation  at  82  FR 
651S2  confirmed;  (c)  revised 

83103 

M^.a06  (a)  revised 311OS 

Mtl2.a07    Reffolation    at    62    FR 
I  561S3  confirmed:  (dXD  and  (2) 

I  revised 33108 

1«12.808  (b)  revised 81104 

Regulation  at  62  FR  S61S8  con- 
firmed  33103 

1«12.303   (aX2)   and   (4)   revised; 

(aX6)  added 31104 

tlon  at  62  FR  56162  con- 
firmed  33103 

(b)  revised 31104 

tlon  at  62  FR  66162  con- 
firmed  33103 

Revised;  Interim 17312 

103  Amended;  Interim 41713 

12  (f)  added 66638 

1464.19  (f)  added 66640 

1468  Added 61788 

1486.11  Amended 29940 

C!orrected 32041 

1486.13  (cXSXD  removed;  (cXSXll) 
tbrough  (zil)  redesignated  as 
(cXSXi)  through  (xl) 29940 

1486.14  (cX4)  revised;  (dX2) 
amended;  (dX3)  removed 29940 

lf^.l6  (aXl).  (bX6).  (7).  (9).  (cX8). 
(26).  (dX3)  and  (hX3)  revised; 
(aX2)  removed:  (aX3)  redesig- 
nated as  (aX2);  (bXll)  added 

29940 

(bX6)     correctly     designated; 
(bXll)  and  (cX8)  corrected 82041 

1415.20  (aX3Xvl)  revised 29941 

14|5.21  Revised 29941 

Ck>rrected 32041 

1416  Authority  cltetion  revised 

i;  11104 

l4W,6  (bXl)  and  (f)  revised. 11104 

1419.8  (bX4)  and  (cX2)  amended; 

interim 8837 


di^ 


XVII-Rural  UtmilM  Swv- 
|c«.  Department  of  AaricuHum 
^Partt  1700-1799) 

00  Added 16086 

00.28  (b)  and  (c)  corrected 18807 

00.30  (b)  corrected 18307 


1700.302  (b).  (dXl)  and  (6)  revised 

63378 

1708.102  Amended 8637 

1708.108  (aX3)  amended 8637 

1708.10?  (aX6)  revised 3637 

1703.109  (h)    Introductory    text 
amended .3637 

1708.113  (b)  amended:  (c)  revised 

8837 

1708.122    (e)    Introductory    text 

amended .8837 

1710.112  (c)  added;  Interim 61793 

1710.300  (f)  removed;   (dX6)  re- 
vised  53278 

1724  Revised 35314 

1734.3  Amended 58284 

1724.10  Added 58284 

1724.70  Revised 58284 

1724.71  Revised 56286 

1724.72  Added 58286 

1724.73  Added 68286 

1724.74  Revised 68286 

1724.75  Removed 58286 

1724.76  Removed 58286 

1726.20  Amended;  Interim 51793 

1736.24  Heading  and  (a)  revised 

58286 

1736.36  Added 58286 

1736.27  Added 58286 

1726.300  Revised 58286 

1726.301  Revised 58286 

1726.302  Revised 58287 

1726.308  Revised 58287 

1736.304  Added 58287 

1736.310  Removed 

1736.311  Removed 

1736.312  Removed 58288 

1726.313  Removed 58288 

1726.314  Removed 58288 

1726.315  Removed 58288 

1726.320  Removed 58288 

1736.321  Removed 58288 

1736.322  Removed 58288 

1726.323  Removed 58288 

1726.324  Removed 58288 

1726.325  Removed 

1726.326  Removed 

1726.327  Removed 58288 

1736.328  Removed 58288 

1726.329  Removed 

1726.331  Removed 

1736.340  Removed 58288 

1726.341  Removed 58288 

1726.342  Removed 58288 

1726.343  Removed 58288 

1726.345  Removed 58288 
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TITLE  7     Choplw  XVII-Con. 

1726.346  Removed 58288 

1726.351  Removed 58288 

1726.352  Removed 58288 

1728  Authority  citation  revised 

...11580 

1728.97  (b)  amended 11591 

1730  Added 3450 

1735.22  (e)  amended;  interim 45678 

1753.6  (c)  amended:  Interim 45679 

1773  Nomenclature  chansre 38722 

1773.2  Amended 38722 

1773.3  (dX2)  removed;  (dK3)  and 
(4)  redesignated  as  (d)(2)  and 
(3);  (d)  introductory  text.  (1). 

new  (2).  new  (3)  Introductory     

text,  (il)  and  (e)  revised 38722 

1773.5  (c)  introductory  text  and 
(6X111)  revised 38722 

1773.6  (aX6)  revised 38722 

1773.30  (aX3)  removed;  (aX4)  re- 
designated   as    (aX3);    (aX2)     

and  new  (3)  revised 38722 

1773.31  Amended 38723 

1773.32  Revised 38723 

1773.33  Removed;  new  1773.33  re- 
designated from  1773.34; 
(eXlXi).  (il)  Introductory 
tex.  (C).  (ill)  and  (2Xiii)  re- 
vised; (eXlXiiXE)  removed; 
(eX2Xlv)  added 38723 

(eXlXiiXC)  amended 40169 

1773.34  Redesignated  as  1778.33 38723 

1773  Appendix  A  amended 38724 

Appendix  B  amended 38728 

Appendix  C  revised 38733 

Appendix  D  added 38734 

Appendixes  A  and  B  amended 
40169 

Chapter  XVIII-Rural  Housing 
Service.  Rural  Busktess-Cooper- 
allve  Service.  Rural  UtHWet 
Service,  and  Farm  Service 
Agency.  Department  of  Agri- 
culture (Parts  1800-2099) 

1806  Comment  period  reopened 

1910  Comment  period  reopened 

1922  Comment  period  reopened 

1930  Authority  citation  revised 

2135 

1930.122  (bX4Xi)(AX7)  amended 2135 

1940.560  Added;  interim 39458 


.29091 
.29091 
.29091 


1942.5  (bXlXiiXD)  removed; 
(bXlXilXE)  through  (L)  re- 
designated as  (bXlXii)(D) 
through  (K);  (aXlXiii).  (bXD 
introductory  text.  new 
(UXO).  (c)  introductory  text. 
(2)  and  (3)  amended 

1944  Comment  period  reopened 

1948  Authority  citation  revised 


.29091 


.6052 


1948.101—1948.150  (Subpart  C)  Re- 
moved  6052 

1951  Authority  citation  revised 

6052 

Comment  period  reopened .29091 

1951.211  Amended 16089 

1951.214  Amended 16089 

1951.215  (aXD  revised 16089 

1951.223  (d)  added 41714 

1951.862  (b)  amended 6052 

1951.853  (a)  amended;  (bX2Xix)  re- 
vised  6053 

1951.883  (aX2)  revised 6053 

1951.901  Amended 

1951.909  (eX2Xvll).  (vill)  intro- 
ductory text.  (A).  (hX3Xvill) 
and  0)  revised;  (k).  (1)  and 

(m)  removed 

Corrected 66290 

1951.914  Revised 

1951.950  OMB  number 

1951  Exhibit  D  removed 

1956  Comment  period  reopened 

29001 

1956.3  Amended 41716 

1956.53  Amended 41716 

1956.67  Removed 41716 

1956.68  Removed 41716 

1956.69  Removed 41716 

1956.70  Removed 41716 

1956.71  Removed 41716 

1956  Comment  period  reopened 

29091 

1962.1—1962.50  (Subpart  A)  Re- 
moved  29342 

1962.30  Revised 20297 

1962.47  Revised .29841 

1962  Exhibit  D  removed 29342 

1965  Comment  period  reopened 

29091 

1965.12  Revised 20297 

1980.108  (aXlXiii)  and  (d)  revised; 

(aXlXv)  and  (vl)  added 20298 
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(aXlKvi)     introductory     text 
correctly  revised; 

(aXlXvlXA)  corrected 36158 

^.175  (hX3)  added 20299 

:  1^.10  (c)  table  corrected 3256 

<^haptor  XXX-Office  of  the  Chief 
Financial  Officer,  Department  of 
Agriculture  (Parts  3000-3099) 

M17.106  Amended 27667 

'Chapter  XXXH-OfHce  of  Procure- 
ment and  Property  Manage- 
ment. Department  of  Agri- 
culture (Parts  3200-3299) 

I  H^pter  XXXn  Added 57234 

i^hapter  XXXV-Rurd  Housing 
Service,  Department  of  Agri- 
cutture  (Parts  3500-3599) 

:  f60  Comment  period  reopened 

29091 

:  1(65  Added;  Interim 39458 

Chapter  )(UI-Rural  Business-Co- 
operative Service  and  Rural 
Utilities  Service.  Department  of 
Agriculture  (Part  4200-4299) 

W4  Added 6053 

Proposed  Rules: 

24467.53852 

42283 

14839 

19414.19415 

40642 

56096 

35644 

31382 

27502 

31382 

!!.!!!!.!!!!!!!!!!!!!!.!6285!  mm!  aws!  57624 

C. 24686.  25589.  27182 

24686,  25669.  27182 

:i5 54617 

:  >  6 19415.  38343.  54629 

:  f  1 24985.  26250 

: !  2 „ 29304 

!  1 3 27511.  29304 

:  f  4 27511 

:  f  8 24985.  26250 


279 24985.  26250 

300 43U7.  55669 

301 4198.16008 

318 31675 

319 3844.  4196.  23683.  29675.  30646.  40193. 

43117.  46403.  56660.  57932 

400 46708 

406 4390 

457 4399.  38761.  46706.  52194,  52196 

610 ^ 446 

723 5386 

735 28488 

800 „ 14840. 15104,  52987 

810 43641 

868 2353 

905 38347.  42764.  46708 

911 6679 

915 6679 

920 30666 

924 38349 

927 39037 

928 36164 

930 3048.20274 

932 7732 

956 15787.  17125.  60802 

958 5472.  26999.  36194 

967..... 54382 

980 5472 

981 33010.  38756 

987 39767 

993 9160.42284 

999 46181 

1001 3667,  4802,  9686.  9689,  12417.  32147 

1002 3667.  4802.  9689. 12417.  32147 

1004 3667.  4802.  9689. 12417.  32147 

1006 3667.  4802.  9689. 12417.  32147.  39099 

1006 3667.  4802.  9689. 12417.  32147 

1007 3667.  4802.  9689. 12417.  32147.  38039 

1012 3667.  4802.  9689. 12417.  32147 

1013 3667.  4802.  9689. 12417.  32147 

1030 3667.  4802.  9689. 12417.  32147 

1032 3667.  4802.  9689. 12417.  32147 

1033 3667.  4802.  9689. 12417.  32147 

1036 3667.  4802.  9689. 12417.  32147 

1040 3667.  4802.  9689. 12417.  32147 

1044 3667.  4802.  9689. 12417.  32147 

1046 3667.  4802.  9689. 12417.  32147.  39038 

1049 3667.  4802.  9689. 12417.  32147 

1050 3667.  4802.  9689, 12417.  32147 

1064 3667.  4802.  9689. 12417.  32147 

1066 3667.  4802.  9689. 12417.  32147.  54383 

1068 3667.  4802.  9689. 12417.  32147 

1076 3667.  4802.  9689. 12417.  32147 

1079 3667.  4802,  9689. 12417.  32147.  40068. 

49042 
1106 3667.  4802.  9689. 12417.  32147.  43125 
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TITLE  7     Proposed  Rules: 

1124 3667.  4802. 

U26 3667.  4802. 

1131 3667.  4802. 

1134 3667.  4802. 

1135 3667.  4802. 

1137 3667,  4802. 

1138 3667.  4802. 

1139 3667.  4802. 

1150 


—Con. 
.  12417. 
.  12417. 
.  12417. 
.  12417. 
.12417. 
.12417. 
.12417. 
.12417. 


32147 
32147 
32147 
32147 
32147 
32147 
32147 
32147 
.50172 


1160 28292.50540 

1205 15336 

1209 3848 

1220 47200 

1230 31942 

1260 45869.  45071.  57627 

1300—1399  (Cai.  Xm) 23231 

1301 1396.  3267.  31943.  40069.  43891.  51864 

1304 31943.43891 

1306 


1464. 
1468. 
1499. 


.31943 
.51864 
.16142 
...8879 


1610 44175 

1710 17127.24995 

1714 17127.24995 

1724 45767 

1726 45767.49503 

1728 17128 

1744 44175 

1758 38503 

1756 8582. 17738.  36377.  49504.  51018 

1788 54385 

1924 53616 

1940 57932 

1944 57932 

1980 51468 

3015 7734.  28294 

3016 7734.  28294 

3019 7734.  28294 

3200 3481 

4284 8474 

TITLE  8-AUENS  AND 
NATIONALITY 

Chcpter  l—lmmigraHon  and  Nat- 
uralizaNon  Service,  Department 
of  Justice  (Parts  1-499) 

1.1  (q)  revised;  interim 19383 

3  Authority  citation  revised 27448, 

31894 
Technical  correction 32288.  35309 

3.0  (a)  revised .51519 

3.1  (b)(12)  added:  Interim 27829 


(a)(1)  revised;  (a)(4).  (5)  and  (6) 

added 31890 

(a)(1)  amended 51619 

3.6  (a)  amended....: ,. 27448 

3.19  (h)  and  (i)  added 27448 

3.43  Added;  interim 31894 

(bX4)(iv)(c),  (c)  and  (d)  cor- 
rectly        designated         as 

(bK4KivXC),  (d)  and  (e) 35117 

Corrected 36892 

103.1  Regulation  at  58  FR  68210 
conflrmed ...1334 

(f)(3XiiiXMM)  amended; 
(f)(3)(iiiXNN)  removed;  in- 
terim  12984 

103.2  (aXl).  (7).  (bX9).  (10)  head- 
ing, (i).  (13).  (14)  and  (e)  re- 
vised; interim 12984 

103.7  Regplation  at  58  FR  68210 

confirmed 1334 

(bXD  amended;  interim 12966.  30108 

(bXD  amended 43610 

204  Authority  citation  revised 12986 

204.3  (cXl)(iii)  amended;  (cXl)(iv) 
and  (vl)  removed;  (cXlXv)  re- 
designated as  (c)(l)(iv);  (c)(3) 
added;  interim 12966 

204.4  (f)(lXiv)  removed;  (dXD 
amended;  interim 12986 

207.7  Redesignated  as  207.8;  new 

207.7  added 3795 

207.8  Redesignated  as  207.9;  new 

207.8  redesignated  from  207.7 
3795 

207.9  Redesignated  from  207.8 3795 

208.7  (aX2)  revised;  interim 12986 

208.9  (b).  (c).  (d)  and  (!)  revised 
3796 

208.10  Revised;  interim 12986 

208.14  (b)(2)  revised;  interim 12986 

209.1  (b)  amended;  interim 12986 

Revised;  interim 30109 

209.2  (c)  amended;  interim 12986 

(aXD    Introductory    text.    (2). 

(b),  (e)  and  (f)  amended;  (c) 

and  (d)  revised;  interim 30108 

211.1      (a)     introductory      text 

amended 39218 

212.1  Regulation  at  58  FR  69210 

confirmed 1334 

212.5  Regulation  at  61  FR  36611 
confirmed 31896 

212.15  Added:  interim 56011 

213a  Clarification 27198 

214  Suspension  of  applicability 

31874 
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44.2  Regulation  at  68  FR  89210 

conflrmed;  (eX22)  revised 1334 

(IXSXv)    and    (6)(iXP)    added; 
(fX9Xi)  and  (UXA)  amended 

31873 

(8)  revised 32115 

:  114.6  (b)  revised 1335 

m.l  Regulation  at  58  FR  68217 

confirmed 1334 

;  $6  Authority  citation  amended 

27449 

Technical  correction 32288 

1  (cX2)  through  (5)  redesig- 
nated as  (cX8)  through  (11); 
(cXD.  new  (11)  and  (d)(4)  re- 
vised; new  (cX2)  through  (7) 

added 27449 

Technical  correction 35309 

2fO  Authority  citation  revised 27829 

210.1  (a)  amended:  interim 27829 

11  (aXD  amended;  interim 27829 

21  Revised:  interim 52138 

31  Amended;  interim 27829 

1.41  (a)  amended;  interim 27829 

1 1  Corrected 39121 

M4.6  Revised:  interim 12987 

2f5  Authority  citation  revised 27829 

Technical  correction 35309 

215.7  (a)  revised:  interim 12987 

215.13  Added:  interim 27829 

H5.14  Added;  interim 56012 

2  (cXlXiii)  and  (2Xiii)  re- 
moved: (cX3)  amended:  (d) 
through  (h)  redesignated  as 
(e)    through    (i);    new    (d) 

added;  interim 12987 

5  (eXlXiv)  removed;  (eX3Xi) 
and  (ii)  redesignated  as 
(eX3Xii)  and  (iii);  new 
(eX3Xi)  added:  new  (eX3Xiii) 
amended:  interim 12987 

Corrected 17489 

Added 23665 

4a  Technical  correction 35309 

2t4a.l2  Regulation  at  58  FR  69217 

confirmed 1334 

I  (cX9)  amended:  interim 27833 

n4a.l3  (d)  amended:  interim 27833 

J!  (d)  corrected 38121 

216  Technical  correction 54526 

216.1  (e)  amended 51272 

286.2  (b)  amended 51272 

216.6  (d)  and  (e)  amended 51272 

216.6  Amended 51272 

2$9  Technical  correction 36309 

1.1  Tkkble  amended 3797.  32117 


Table  amended:  interim 12987. 27834 

299.5  Table  amended 3797 

Table  amended;  interim 12987.  27834 

316.4   (aX2)  amended;   (aX3)  re-  . 
moved:  (aX4)  and  (b)  redesig- 
nated as  (aX3)  and  (c);  new 

(b)  added;  interim 12987 

332.2  Amended;  interim 12987 

335.2  (b)  through  (e)  redesignated 

as  (c)  through  (f):  interim 12987 

(b)  added:  interim 12988 

Proposed  Rul^: 

3 2901.  47206.  49043 

103 1776.66869 

104 41662.  46611 

208 31945.  41478 

214 30415.  30419 

236 39768.  47206 

240 47206 

241 47206 

273 56869 

274a 6287.16006 

292... 2901 

299 6287 

TITLE  9-ANIMALS  AND  ANIMAL 
PRODUCTS 

Chapter  I— Animal  and  Pkmt 
Health  Inspection  Service.  De- 
partment of  Agriculture  (Parts 
1-199) 

1  Policy  statement 3017 

1.1  Amended 47148 

2  Policy  statement 3017 

2.131  (d)  added 10486 

3  Policy  statement .3017 

Authority  citation  revised 10498 

Applicabllty  notice 66012 

3.2  (a)  amended 10488 

3.3  (a)  amended 10486* 

3.5  (a)  amended 10486 

3.6  (aX2Xx)  and  (xi)  amended: 
(aX2Xxii)  added 3023 

(aX2Xx)  revised:  interim 37482 

3.11  (a)  amended 3023 

3.14  (aX9)  amended .3083 

3.15  (d)  amended 10488 

(e)  amended 1(M89 

3.18  (d)  amended 10488 

3.19  (aXD  and  (3)  amended lOttS 

3.100—3.118  (Subpart  E)  Author- 
ity citation  removed .2 
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TITLE  9     Chaptor  l-Con. 

3.100  (a)  Footnote  1  redesignated 

as  Footnote  6 2 

3.102  (c)  Footnote  5  redesignated 

as  Footnote  7 2 

3.101  (bXlXD  Footnote  2  redesig- 
nated as  Footnote  8 2 

a>X4Xi)  and  (11)  amended 47148 

3.111  Added 47148 

3.125—3.142  (Subpart  F)  Author- 
ity citation  removed 2 

3.13fr-3.142    Authority    citation 

removed 2 

50.1  Amended:  interim .....34263 

Regulations  at  63  FR  34263  and 

34264  confirmed 53547 

50.2  Amended;  Interim 34264 

Regulation  at  63  FR  34264  con- 
firmed  53547 

50.3  (a),  (b)  and  (c)  amended:  (d) 
redesigntated  as  (e):  new  (d) 
added;  interim 34264 

Regulation  at  63  FR  34264  con- 
firmed  53547 

50.4  Heading  revised;  (a),  (b)  in- 
troductory    text     and     (3) 
amended:  (c)  added;  Interim 
34264 

Regulation  at  63  FR  34264  con- 
firmed  53547 

50.5  Amended:  interim 34264 

Regulation  at  63  FR  34264  con- 
firmed  63647 

50.6  Introductory  text,  (d)  and  (e) 
amended;  interim 34264 

Regulation  at  63  FR  34264  con- 
firmed  53547 

50.7  (a)  and  (b)  amended;  Interim 
34264 

Regulation  at  63  FR  34264  con- 
firmed  63647 

50.8  Amended;  interim 34264 

Regulation  at  63  FR  34264  con- 
firmed  53547 

50.9  Amended:  interim 34264 

Regulation  at  63  FR  34264  con- 
firmed  63547 

50.10  Amended;  interim 34264 

Regulation  at  63  FR  34264  con- 
firmed  53547 

50.11  Amended;  interim 34264 

Regulation  at  63  FR  34264  con- 
firmed  53547 

50.12  Amended:  Interim 34264 

Regulation  at  63  FR  34264  con- 
firmed  53547 


50.14  Introductory  text,  (d).  (e) 
introductory  text.  (2X1),  (11) 

and  (f)  amended:  interim 34264 

Regrulation  at  63  FR  34264  con- 
firmed  53547 

51.1  Amended;  interim 15284 

51.3  (a)  revised;  interim 15284 

(aX2XilXB)  revised 47423 

51.9  (d)  revised 47423 

71.20  (a)  amended 32119 

77.1  Amended;  interim..... 8840,  30583. 

43291 
Regulation  at  63  FR  30583  con- 
firmed  53548 

78.4  Regulation  at  62  FR  53532 
confirmed 3638 

78.41  (a)  and  (b)  amended;  in- 
terim  14336. 19170. 19653.  34266. 

44544.  53781 
Regulation  at  63  FR  19170  con- 
firmed  37243 

Regulation  at  63  FR  19653  con- 
firmed  43292 

Regulation  at  63  FR  34266  con- 
firmed  53549 

78.43  Amended;  interim 34267.  44776. 

53782 
Regulation  at  63  FR  34267  con- 
firmed  53648 

86.1  Amended 17316 

85.6  (cX2)(lil).  (Iv)  and  (v)  amend- 
ed  17316 

92  Technical  correction 

93  Technical  correction 

EfTective  date  confirmation 15286 

Notice 37483 

93.301  (hX6)  and  (7)  amended. ..6064.  40006 
Regulation  at  63  FR  40006  con- 
firmed  ...49619 

93.308  (aXD  amended 3640 

93.314  (a)(4)  amended 53783 

93.324  Amended 3640 

93.326  Amended 3640 

94  Technical  correction 1889 

94.6  (a)(2)  amended 44124 

94.9  Regulation  at  62  FR  43925 
confirmed 12604 

94.10  Regulation  at  62  FR  43926 
confirmed 12604 

94.18  Heading,  (a)  and  (b)  revised; 

interim „ 406 

(aX2).  (3)  and  (b)  corrected 4347 

95  Technical  correction 1889 

96  Technical  correction 1889 

96.2  Heading  and  (b)  revised;  in- 
terim  406 
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9r Technical  correction 1889 

9!Ti2  Table  amended 16882,  29343,  41958 

SlB  Technical  correction 

1^  Technical  correction 

[Authority  citation  revised S3788 

iaD.1  Amended 53788 

lii).2  Revised 53788 

100.3  (aXD  revised 53789 

iaO.5  Revised .^3789 

130.6  Revised 53789 

1)30.7  Revised 53790 

lfilO.8  Revised 53790 

1.9  (a)  Introductory  text  re- 
vised; (b)  removed 68791 

10  (a)  introductory  text  re- 
vised  53791 

.14  Revised 53791 

16  Revised 68792 

16  Revised 53793 

17  Revised 53798 

1130.18  Revised 53794 

100.19  Added 63796 

20  Regulation  at  62  FR  61007 

confirmed 18117 

;a)  Introductory  text  and  (bXl) 

revised;  (d)  removed 53796 

,21  Heading  and  (a)  Introduc- 
tory text  revised;  (b)  and  (c) 

removed 53796 

.49  Regulation  at  62  FR  61007 

confirmed 18117 

|(a)  introductory  text  amended 

53796 

50  Revised 53796 

130.51  Revised  ....^ 68797 

]46.1  Amended 40009 

]45.3      (c)      Introductory      text 

!     amended 40010 

145.5  (c)  amended 40010 

145.10  Introductory  text  and  (b) 

I     amended 40010 

]  45.14  (a)(1),  (bXD  and  (3)  amend- 
ed  3 

Introductory    text   and   (a)(5) 

amended 40010 

^46.23  (b)(2)(iii),  (cXl)(ilXC), 
(e)(1)  introductory  text. 
(liXB),   (3),   (fX8).   (f)(6)  and 

(gX3)  amended 3 

145.33  (bX2)(lli),  (cXDdlXC). 
(dXlXvi).  (eXD  introductory 
text,  (ilXB).  (3),  (fX3),  (gX3) 

and  (i)(lXv)  amended 3 

145.43  (bX2Xiii).  (d)(2)  and  (eX2) 

amended 3 

45.63  (b)(2Xlii)  amended 3 


145.61—145.63  (Subpart  F)  Added 

40010 

147.5  (b)  amended 3 

147.6  Introductory  text  amended 
3 

147.7  Footnote  5.  (bXlXvil),  (dX2) 
Introductory  text  and  (vlii) 
amended .3 

147.8  Introductory  text  amended 
3 

147.11  (bXD.  (4).  (5)  and  (7) 
amended 3 

147.12  (aX3)  Footnote  11  and 
(bXSXllXa)  Footnote  12 
amended .3 

147.22  (c)  amended 3 

147.24  (bX3)  and  (c)  amended 3 

Choptw  Ill-Food  Sofsty  and  In- 
spection Sorvlc*,  Meal  and 
Poultiy  InspocHon,  Department 
of  Agriculture  (Parts  300—599) 

810.25  Regulation  at  62  FR  61009 
withdrawn 1735 

317.363  (bX3)  Introductory  text 

and  (i)  amended;  Interim 7281 

319.}04  (d)  amended 148 

381  Notice 40010 

381.66  (bX2)  and  (cX2Xiv)  amend- 
ed  48960 

381.118  (f)  added 11360 

381.170  (bX22)  added 48960 

381.463  (bX3)  introductory  text 

and  (1)  amended;  interim 7281 

391  Notice 40010 

417  Notice  of  compliance 4560.  4562, 

11104 
Policy  statement 16739 

Proposed  Rules: 

1 „ 34338.  40644.  45417 

2 34383.  46417 

54 3671 


71. 
78. 
79. 


...3849 
.49670 
...3671 


92 12700 

93 12700.  26099.  42593.  44175 

94 12700. 19667.  42568 

95 12700 

96 12700 

97. 12700 

98 12700,44175 

130 12700.  24473.  29061.  40200.  42568 

146 12086 
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TITLE  9     Proposed  Rules:— Con. 

200 16813 

201 48450 

205 31130 

301 17868 

304 1787 

305 1787 

308 7318 

308 40881 

310 1800.40881 

318 7318. 17868. 18852 

320 17858 

327 1787 

335 1787 

381 1787.  7318. 18652.  40381.  48861.  67078 

417 40881 

441 48861 

500 1787 

TITLE  10-ENERGY 

Chapter  I— Nudoor  Regukilory 
Commission  (Parts  0—199) 

1.3  (c)  amended 15740 

1.25  (h)  removed:  (i)  through  (1) 

redesignated  as  (h)  through 

(k) 15741 

1.30  Undesignated  center  heading 

and  section  added 15741 

1.31  Redesignated  as  1.32;  undes- 
ignated center  heading  and 

new  1.31  added 15741 

1.32  Redesignated  as   1.33;  new 

1.32  redesignated  from  1.31; 

(b)  revised:  (d)  removed 15741 

1.33  Redesignated  as   1.34;   new 

1.33  redesignated   from   1.32 

and  revised 15741 

1.34  Removed;  new  1.34  redesig- 
nated from  1.33  and  revised 
15741 

1.38  Removed 15741 

1.38  Heading  and  introductory 

text  revised 15742 

2.205  (i)  revised 31860 

2.802  (b)  introductory  text,  (e) 

and  (g)  revised 16742 

2.1007  (aX2)  revised 15742 

4.4  (i)  revised 16742 

4.6  Revised 15742 

7.22  (a)  and  (b)  revised 15742 

8.8  (b)  revised 2876 

8.11—8.45  (Subpart  A)  Revised 2876 

8.21  (b).  (c)  introductory  text  and 

(f)  corrected 12888 

8.45  Heading  and  (b)  corrected 12868 


8.53  (a)  and  (b)  amended 16743 

8.64  (b)  amended 16743 

8.60  (a)  amended 15743 

8.65  (a)  introductory  text  and  (b) 
amended 15743 

8.66  (a)(1)  introductory  text.  (2). 
(3)  and  (cX2)  amended;  (b)  re- 
vised   15743 

8.68  (a)  amended 16743 

8.85  Amended 16743 

11.15  (e)(1)  revised 26156 

15.3  Revised 16743 

15.35  (c)  introductory  text  re- 
vised  15743 

16.1  (e)  revised 16743 

20.1002  Revised 50128 

20.1008  Amended 38481 

Regulation  at  63  FR  38481  eff. 

date  delayed  to  10-26-88 .....45383 

20.1008  Revised 50128 

20.1101  (b)  revised 38482 

Regulation  at  63  FR  38482  eff. 

date  delayed  to  10-26-88 45383 

20.1201  (aX2Ki)  and  (c)  revised 38482 

Regulation  at  63  FR  38482  eff. 

date  delayed  to  10-26^8 45383 

20.1208  Introductory  text  revised 

38482 

Regulation  at  63  FR  38482  eff. 

date  delayed  to  10-26-88 45383 

20.1206  (a)  revised 38482 

Regulation  at  63  FR  38482  eff. 

date  delayed  to  10-26-88 45383 

20.1206  Heading,  (a),  (c)  introduc- 
tory text.  (2)  and  (d)  revised 

38482 

Regulation  at  63  FR  38482  eff. 

date  delayed  to  10-26-88 46383 

20.1501  (aX2Ki)  and  (ill)  revised 

38482 

Regulation  at  63  FR  38482  eff. 

date  delayed  to  10-26-88 45383 

20.1602  (aX3)  redesignated  as 
(aX4);  new  (aX3)  and  (bX3) 
added;  (a)  introductory  text. 

(2).  (bXD  and  (2)  revised 38482 

Regulation  at  63  FR  38482  eff. 

date  delayed  to  10-76-96 46383 

20.1803  (d)  added..... 38482 

Regulation  at  63  FR  38482  eff. 

date  delayed  to  10-26-86 46383 

20.1806  (d)  introductory  text  re- 

yjg^d 38482 

Regulation  at  Hi  FR  ^ffi2  eff! 

date  delayed  to  10-26-86 46383 

20.2006  Revised .50128 


]p.2101  (b)  and  (c)  redesignated  as 
(c)  and  (d);  new  (b)  added; 

new  (d)  revised 39483 

Regulation  at  63  FR  38483  eff. 
date  delayed  to  10-26-08 45383 

l).2106  (aXD  through  (4)  revised 
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Regulation  at  63  FR  38483  eff. 

date  delayed  to  10-36-08 45398 

l>.2202    (aXlXii).    (bXlXii)    and 

(dX2)  revised 38483 

Regulation  at  63  FR  38483  eff. 

I     date  delayed  to  10-26-88 45398 

V  Appendix  F  removed 60128 

S5  Appendix  A  revised 25167 

9  Technical  correction 13773 

8D.1  Revised 1896 

».8  (b)  revised .28641 

».10  Revised .....1896 

i|9.35  (fX2)  introductory  text  re- 
vised  29641 

ip  Appendixes  D  and  E  added .29642 

Appendixes  A  and  C  amended 

80479 

fig  Technical  correction 13773 

88.1  (b)  revised 1896 

88.14  (d)  revised .32871 

ffi.54  (a)  amended 38483 

j  Regulation  at  63  FR  88483  eff. 

I      date  delayed  to  10-26-08 45383 

HI  Notice 32971 

34.27  (e)  revised 37081 

84.41  (d)  added 37061 

11.42  (d)  revised 37061 

11.43  (aX2)  and  (h)  revised;  (1) 
added *. 37081 

ip.l8  Introductory  text  revised 

31607 

1^.641  (aX2Xi)  and  (11)  revised 38483 

Regulation  at  63  FR  38483  eff. 

date  delayed  to  10-26r88 45393 

1^.643  (a)  introductory  text  and 

(1)  revised 38483 

Regulation  at  63  FR  38483  eff. 

date  delayed  to  10-26-88 46383 

10.23  (g)  revised 39483 

Regulation  at  63  FR  39483  eff. 

date  delayed  to  10-26-88 46393 

10.33  (a)  revised 39483 

Regulation  at  63  FR  38483  eff. 

date  delayed  to  10-26-88 46393 

10.71  (b)  amended 39483 

Regulation  at  63  FR  39483  eff.  - 
date  delayed  to  10-26-88 45393 

10  Technical  correction 13773 

n.2  Revised 


40.10  Revised 1896 

40.36  (eX2)  Introductory  text  re- 
vised  28643 

60  Technical  correction 1336. 13773 

50.1  Revised 1887 

50.2  Amended 60480 

60.6  Revised 1887 

60.43  (a)  revised 60480 

60.64  (w)  introductory  text  re- 
vised  60480 

60.63  (aX2)  revised 60480 

60.68  Removed 8408 

60.73  (bX2XliXJX2Xiv)  revised 50480 

60.76  (eX2Xili)  introductory  text 

revised .28648 

(a),  (b).  (d)  and  (e)  revised; 
(fXD.  (2)  and  (3)  redesignated 
as  (fX2).  (3)  and  (4);  new  (fXD 

added 60480 

(eXlXi).  (11),  (vi)  and  (fXD  cor- 
rected  57236 

62  Authority  citation  revised 1887 

Technical  correction 18773 

62.1  Revised 1807 

62.8  Added 1897 

60  Technical  correction 18778 

60.1  Revised 1888 

60.11  Revised 1898 

60.21  (bX3).  (4)  and  (cXlO)  revised 

29961 
60.31  (bireWsed................^^^^^^^^^^ 

60.41  (c)  revised J8961 

80.78  Added 28961 

61  Technical  correction 13773 

61.1  (c)  revised „ 

61.9b  Revised 

70  Technical  correction 13773 

70.2  Revised 1898 

70.10  Revised 1888 

70.24  (d)  revised 8408 

70.25  (fX2)  introductory  text  re- 
vised  28644 

71  Technical  correction 13773 

71.0  (f)  added 1888 

71.11  Added 1888 

71.63  Revised 38806 

72  Technical  correction 13773 

72.2  (f)  revised 1900 

72.12  Revised 1800 

72.24  (0)  revised .28861 

72.30  (cX2)  Introductory  text  re- 
vised  29644 

72.104  (a)  introductory  text  re- 
vised  64562 

72.106  (b)  revised 64662 

72.180  Revised 28861 
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TITLE  10  CtKiplw  l-Con. 

73.1  (bX6)  revlaed 26962 

73.50  Intxoductory  text  revised 
26862 

73.61  Added 26962 

(dXll)  revlaed 49414 

73.71  (bXD  and  (c)  revised 26963 

74.51  (a)  introductory  text  re- 
vised  26963 

75.4  (kX5)  revised 26963 

76  Authority  citation  revised 15743 

76.7  (eX3)  revised 16744 

110  Technical  correction 13773 

110.1  (a)  revised 1900 

110.7b  Revised 1900 

110.131  (a)  revised 15744 

140.7  (a)  and  (c)  revised;  (d)  added 

31851 

140.11  (a)  introductory  text  and 

(4)  revised 39016 

150  Technical  correction 13773 

150.2  Revised 1901 

170.12  (g)  and  (h)  revised 31851 

170.20  Revised 31851 

170.21  Introductory  text  and 
table  amended 31851 

170.31  Revised 31862 

171.13  Revised 31857 

171.16  (b),  (c)  introductory  text. 

(1).  (2).  (e)  and  (f)  revised 31857 

171.16  (c)  introductory  text, 
table.  (1).  (4).  (d)  and  (e)  re- 
vised  31868 

171.19  Revised 31861 

Chapter  II— Department  ot  Energy 
(Parts  200-699) 

430.2  Amended 13315.  48067 

430.21—430.27  (Subpart  B)  Regu- 
lation at  62  FR  63510  con- 
firmed  9390 

430.22  (bX6)  added 13316 

430.23  Heading  revised;  (s) 
through  (V)  added 13316 

430.24  (s)  through  (v)  amended 13316 

430.27    (aXD.    (bXlXili)   and    (1) 

amended 13316 

430.21—430.27  (Subpart  B)  Appen- 
dix S  added 13316 

Appendix  T  added 13317 

Appendix  Jl  corrected 16660 

Appendix  E  revised 26008 

Figiu«8  1  through  7  correctly 

added 38737 

430.31—430.33  (Subpart  C)  Head- 
ing revised 13317 

430.31  Revised 13317 


430.32  Heading  and  introductory 
text  revised;  (o)  through  (r) 
added 13317 

(j)  revised 48067 

430.33  Revised 13318 

430.40  Revised 13318 

430.41  Revised 13318 

430.47  (aXD  amended 13319 

430.49  (a)  amended 13319 

430.60  (a)  and  (b)  amended 13319 

430.60  Revised 13319 

430.61  (aX4)  amended 13319 

430.62  Revised;  eff.  in  part  3-18-99 
13319 

430.63  (a)  amended 13321 

430.70  (aXD  introductory  text  (3) 

and  (6X1)  revised 13321 

430.73  Introductory  text  amend- 
ed  13321 

430.60—430.76  (Subpart  F)  Appen- 
dixes A  and  B  revised 13321 

600.27  (bX2XiXA)  revised; 
(bX2XiXB)  amended; 
(bX2XiXC)  removed; 
(bX2XiXD)  redesignated  as 
(bX2XiXC) 10603 

600.400—600.417  (Subpart  E)  Re- 
moved  29942 

626  Appendix  A  revised .....64198 

Ctiapter  III— Department  of 
Energy  (Parts  700-999) 

711  Added 48066 

CtKpter  X— Department  of  Energy 
(General  Provisions)  (Parts 
1000—1099) 

1008.4  (c)  revised , 

1008.11  Amended 

1003.13  Introductory  text  revised 


1008.14  Amended 

1010  Authrority  citation  revised 

30111 

1010.102  Amended 30111 

1010.106  Removed 30111 

ClKpter  Xl-United  States  Enrtct)- 
ment  Corporation  (Parts 
1101-1199) 

Chapter  XI  Removed 42201 

1101  Removed 42201 

1102  Removed 42201 


OCTOBER  1998 
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4iaplw  XV-Offlc«  of  th«  F*d- 
•fol  Inspector  for  mo  Aknka 
Natural  Gat  TrantpoftaNon  Syt- 
lom  (Parts  1500-1599) 

01  lapter  XV  Removed 13486 

OKpter  XVII-Dofonto  Nudoar 
FacHHlM  SafMy  Board  (Parts 
1700-1799) 

IjrfB  FOIA  fee  schedule  adjuet- 

mente 27667 

Proposed  Rules: 

OH-199  (Ch.  I) 43S80 

11169 

5315. 16046.  48644 

41206 

41206 

38511.43516 

41206 

43516 

14381 

43616,56660 

49298 

3062.  3673.  20136.  29357.  39522.  40665. 
50815.  52201,  52990.  54080.  64389. 


3> 
3t 
5) 


S 


1 

a. 

II. 
11 
ai 
a> 

3t 


.48644 
.56098 

.47440 


55066.57627 

27870.  29367.  51545 

8362.34335 

.ia040. 13372.  31364.  38696. 49046.  66098 
~ 48606 


49901 

41206 

Iff 16046. 17130.  50815 

iff 16046 

li\ 16046. 17130 

.......2186.  3063.  9975. 10671. 16446. 16706. 

16707.  29367.  48451.  51304.  58330 

34758 

19372,40202 

17280 

374 

8$| 28485 


TITLE  11 -FEDERAL  ELECTIONS 

Chaptor  l-Fodord  ElocNon 
Commission  (Parts  1-9099) 

9003.1    (bXll)    added    (effecUve 

date  pending) 45680 

9033.1    (bX13)    added    (effecUve 

date  pending) 46680 

Proposed  Rules: 

l-«»9  (Ch.  I) 4404 

35 39763 

100 8363.10783 

102 37722.  48452.  65066 

103 37722.  48452.  56066 

106 37722.  48452.  56066 

114 3851. 10783.  29368 

9003 33012 

9033 33012 

TITLE  12-BANKS  AND  BANKING 

Chaptor  I— Comptroiior  of  ttio 
Curroncy.  Dopartmont  of  ttio 
Treasury  (Parts  1-199) 

3  Technical  correction 48571 

3.100  (cK2)   revised:    (eX7)   and 
(gX2)  amended 42674 

3  Appendix  A  amended 42674.  46521 

4  Authority  citation  revised 46120 

4.6  Revised 16380 

Heading  revised 46120 

4.7  Added 46120 

6.2  (g)  revised 42674 

9.101  Added 6473 

10  Revised 29094 

10.2  (c)  corrected 35309 

28.51  (e)  and  (f)  removed;  (g)  and 

(h)  redesignated  as  (e)  and  (f) 

57048 

28.53  Revised 57048 

30.2  Amended:  interim 56488 

30.3  (a)  revised:  interim 56488 

30  Appendix  B  added;  interim 56484. 

55485 

32.2  (b)  revised 15746 

32.3  (CX4XUXB)    and    (6XiiXB) 
amended 15746 

32.4  Revised .....15746 

CtKiptor  II— Fodorai  Rosoivo 
Systwn  (Parts  200-299) 

201.51  Revised 56876 


183-249(1)  98-3 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JANUARY  2.  1998  THROUGH  OCTOBER  30.  1998 


TITLE  12  Chapter  ll-Con. 

202  Ai>pendixe8  A  and  C  amended 
16394 

203.1  (a)  amended 52142 

203.3  (aXDdl)  and  (2KU)  revised 

52142 

203  Appendix  A  amended S2143--S2146 

204.3  (c)  revised 15071 

206.4  (c)  added:  Interim 14532 

205.11  (cX3)  revised 62118 

205  Appendix  A  amended 52118 

207  Removed 2820 

ore  margin  stock  lists 3804 

206  Authority  citation  revised 37637. 

46522 
Technical  correction 48571 

206.1—208.7  (Subpart  A)  Revised 

37637 

206.20—208.26    (Subpart    B)    Re- 
vised  37641 

208.26  Revised 16380 

208.30—206.37  (Subpart  C)  Revised 

37646 

206.40—206.46    (Subpart    D)    Re- 
vised  37662 

208.41  (f)  revised 42674 

206.50—208.51    (Subpart    E)    Re- 
vised  37656 

206.60—206.64  (Subpart  F)  Added 

37655 

208.100—206.101       (Subpart       O) 

Added 37658 

208  Appendixes  A  and  B  amended 
42675 

Appendix  A  amended 46522 

Appendix  D  redesignated  as  D- 

1 66486 

Appendix  D-2  added;  Interim 

66484.66486 

209  Revised 37663 

211 J6  (c)  revised 46121 

213  Authority  citation  revised 52109 

213.4  (fX8)  revised 52109 

213.7  (dXlKil)  revised 52109 

213  Appendix  A  amended 52110 

Supplement  I  amended 52116 

216  Removed 37665 

220  ore  margin  stock  llsts....3804.  23196. 

40012.57237 

220.1  Revised 2820 

220.2  Revised 2821 

220.3  Revised 2822 

220.4  Revised 2823 

220.6  Revised 2824 

220.6  Revised 2824 

220.7  Revised 2824 

220.8  Revised 2826 


220.9  Revised ....2826 

220.10  Revised 2826 

220.11  Revised 2826 

220.12  Revised 2827 

220.13  Removed 2827 

220.14  Removed 2827 

220.16  Removed 2827 

220.16  Removed 2827 

220.17  Removed 2827 

220.18  Removed 2827 

220.126  Removed 2827 

221  Revised 2827 

ore  margin  stock  lists 3804 

224  Authority  citation  revised 2839 

ore  nuurgln  stock  lists 3804.  23195. 

40012.  67237 

224.1  (a)  and  (bXD  amended 

224.2  Introductory  text  amended 


224.3  Revised 

225  Authority  citation  revised 30370. 

46622 

Technical  correction 48671 

226.200  (bX4Xl)  revised 14804 

226  Appendix  D  amended 30370 

Appendixes  A  and  D  amended 

42676 

Appendix  A  amended 46522 

226  Dollar  amount  adjustment 

notice 6474 

226  Appendix  H  corrected 2723 

Supplement  I  amended 16674—16678 

Supplement  I  corrected 33990 

230.4  (bXeXUl)  amended 40637 

230.5  (c)   removed:   (d)  redesig- 
nated as  (c) 52107 

230.8  (CX6XI11)  revised 40638 

(eX2Xi)  revised 52107 

230.9  (b)  revised 62107 

230  Supplement  I  amended 52107 

230  Appendix  A  amended 40638 

250.120  Removed 37669 

260.121  Removed 37656 

250.122  Removed 37669 

250.123  Removed 37669 

250.140  Removed 37669 

250.161  Removed 37669 

250.162  Removed 37659 

250.30&-250.302         Undesignated 

center  heading  and  sections 

removed 37669 

263.302  (a)  revised:  Interim 66488 

266.11  (f)  revised 


OCTOBER  1998 
CHANGES  JANUARY  2.  1998  THROUGH  OCTOBER  30.  1998 


Chapter  Ill-Federal  Deposit  In- 
surance Corporation  (Parts 
300-399) 

pter  in  Policy  statement 25157 

Revised 44713 

303.2     (a)     Introductory      text 

I  j    amended 17074 

ms  (d)  removed 17074 

303.6  (fKDdlXA)  and  (C)  revised 

17074 

7  (a)  heading.  (IKD.  (UXA), 
(iliXD)  and  (bX4Xii)  revised; 
(fX2Xi)  amended;  (fX2Xii)  re- 
moved  ..17074 

8  (f)  removed 17074 

1  Revised ^ 16404 

309-2  (e)  revised 16404 

309.4  Revised 16404 

309.5  Revised 16404 

309.6  Amended 16406 

3t5  Authority  citation  revised 42677 

I  Technical  correction 48571 

$t5.2  (n)  revised;  (s).  (t)  and  (v) 

amended 42677 

325.5  (f)  revised;  (gX2XlXB)  and 

I I  (5)  amended 42677 

»5.103  (c)  revised 17074 

^  Appendix  A  amended 42677,  46523 

Appendix  B  amended 42678 

1  (c)  amended 17075 

,8  (a)  and  Footnote  3  revised 

17075 

Authority  citation  revised 17075 

.1  (bX2)  revised 17075 

4  (aXlXiXBXJ).  (2).  (llXBXi) 

and  (2)  revised 17075 

3  Added 8342 

Revised 25756 

.4  (a).  (dX2)  and  (3)  amended; 
(b)  and  (dX4)  removed;  (c) 
through  (f)  redesignated  as 

(b)  through  (e) 44750 

Authority  citation  revised 44750 

.6  (aX5Xiii)  revised;  (c) 
amended;  (d).  (e)  and  (f)  re- 
moved; (g)  and  (h)  redesig- 
nated as  (d)  and  (e) 44750 

12  Revised 16381 

7  Added 44750 

Removed 17075 

7  Revised 17075 

17.214  Added 46121 

117.401—347.405  (Subpart  D)  Re- 
moved  44751 

i  il  Removed 17090 


367  Authority  citation  revised 10295 

357.1  (b)  revised 10296 

350.6  Revised 44761 

360.1  Revised 3n61 

360.2  (e)  revised 37761 

362.4  (cX3XiXA)  revised 17000 

364.101  Revised:  interim 56488 

364  Appendix  B  added;  Interim 

56484.55486 

Chapter  V— Office  of  Thrift  Super- 
vision, Department  of  ttie  Treas- 
ury (Ports  500—599) 

544.2  (bX4)  amended 46160 

560.210  (bX2)  Introductory  text, 
(viil)  and  (Ix)  revised; 
(bX2Xx)  removed;  (bX2Xxi). 
(xll)  and  (xlii)  redesignated 
as  (bX2Xx).  (xi)  and  (xil);  in- 
terim  1063 

Revised 38463 

563  Authority  citation  revised 51274 

563.41  (aK3)  revised 43293 

563.171  Revised 16381 

563.550-^563.500       (Subpart       H) 

Added 51274 

563f.2  (1X1X111)  revised 61275 

S63f.5  (bX2Xl)  and  (11)  revised 51275 

S63f.6  (bXD  and  (2)  revised 51275 

665.2  (f)  revised 42678 

567  Technical  correction 48571 

567.1  Amended 42678 

667.5  (aX2XiI)  revised 42678 

(bX5)  added 46524 

567.6  (aXlXivXL)  and  (M)  revised 
42678 

567.9  (cXD  revised 42678 

567.12  Heading  and  (a)  through  (f) 

revised 42678 

570.1  (a)  and  (c)  revised;  (b) 
amended;  interim ^ 56488 

570.2  (a)  revised:  Interim 56489 

570  Appendix  B  added:  interim 

« 56484,  56486 

574  Authority  citation  revised 51275 

574.9  Removed 51275 

575.2   (h)   and    (o)   revised;    (q) 

added 11365 

575.6  (c)  through  (1)  redesignated 
as  (d)  through  (J);  new  (c) 
added 11365 

575.10  (a)(2)  Introductory  text, 
(3),  (4)  and  (bXD  amended; 
(aXeXiXB)  revised 11366 

575.11  (bXD  introductory  text  (2). 
(c)  Introductory  text,  (1),  (3) 


36 


ISA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JANUARY  2.  1998 

TITLE  12  Chapter  V~Con. 

and  (e)  revised;  (bXlXll)  re- 
designated as  (bXlKili);  new 
(bXlXil)  added 11385 

575.12  (aX2).  (bXlXii).  (ill)  and  (2) 

revised 11366 

575.14  Added 11366 

Chapter  VI— Fcvm  Credtt 
AdminislraHon  (Parts  600-499) 

607  Authority  citation  revised 34268 

607.2  (0)  revised  (effective  date 
pending) 34268 

Regulation  at  63  FR  34268  eff. 
8-3-98 41184 

607.3  (bX2)    amended    (effective 

date  pending) 34268 

Regulation  at  63  FR  34268  eff. 

8-3-98 41184 

611.350    Added    (effective     date 

pending) 39225 

Regulation  at  63  FR  39225  eff. 

9-14-98 49265 

611.1135  (b)(4)  and  (c)  revised  (ef- 
fective date  pending) 39225 

Regulation  at  63  FR  39225  eff. 

9-14-88 49265 

611.1205  (c)  revised  (effective  date 

pending) 36547 

Regulation  at  63  FR  36547  eff. 

8-6-98 41958 

614.4000   (b)   amended   (effective 

date  pending) 5723 

Regulation  at  63  FR  5723  eff.  3- 

13-88 12401 

614.4010   (b)   amended   (effective 

date  pending) 5723 

Regulation  at  63  FR  5723  eff.  3- 

13-98... 12401 

614.4120  Revised  (effective  date 

pending) 5724 

Regulation  at  63  FR  5724  eff.  3- 

13-98 12401 

614.4125    Added    (effective    date 

pending) 5724 

Regulation  at  63  FR  5724  eff.  3- 

13-98 12401 

614.4130  Revised  (effective  date 

pending) 5724 

Regulation  at  63  FR  5724  eff.  3- 

13-98 12401 

614.4155    Regulation    at    62    FR 

66818  eff.  3-4-98 10515 

614.4160    Regulation    at    62    FR 

66818  eff.  »-4-98 10515 

614.4280    Regulation    at    62    FR 

66818  eff.  3-4-98 10515 


THROUGH  OCTOBER  30.  1996 


614.4270-614.4320  (Subpart  G) 
Regulation  at  6^  FR  66818  eff. 
3-4-98 10615 

614.4321    Regulation    at    S2    FR 

66818  eff.  3-4-98 10516 

614.4335  Regulation    at    62    FR 

63646  eff.  3-4-98 10516 

614.4336  Regulation    at    62    FR 

63647  eff.  3-4-98 10515 

614.4350    (a)    revised    (effective 

date  pending) 36547 

Regulation  at  63  FR  36547  eff. 
8-6-98 41958 

614.4367    Regulation    at    62    FR 

63647  eff.  3-4-98 10516 

614.4540-614.4600  (Subpart  P)  Re- 
vised (effective  date  pending) 

36547 

Regulation  at  63  FR  36547  eff. 
8-6-98 41958 

615.5135  Introductory  text 
amended      (effective      date 

pending) 39225 

RegiUation  at  63  FR  39225  eff. 
9-14-88 49266 

615.5180-615.5182  (Subpart  O) 
Added  (effective  date  pend- 
ing)  39225 

Regulation  at  63  FR  39225  eff. 
9-14-98 49265 

615.5201  (h)  amended;  (d)  through 
(n)  redesignated  as  (e) 
through  (1).  (k).  (1)  and  (n) 
through  (q);  new  (d).  new  (j) 
and  new  (m)  added  (effective 

date  pending) 39225 

Regulation  at  63  FR  39225  eff. 
9-14^8 49265 

615.5210  (a),  (b).  (e)  introductory 
text.  (1).  (6).  (10),  (fX2Xi).  (il). 
(ill)  heading,  (iv),  (3XiiXA) 
and  (ill)  revised;  (eXll) 
added;  (fX2Xv)  removed  (ef- 
fective date  pending) 

Regulation  at  63  FR  39226  eff. 

9-14-96 
(f)(3Xli)(Cxi)*corrected!!!!!!!!!!!!!..58290 

615.5220  Introductory  text  and  (a) 
through  (h)  redesignated  as 
(a)  Introductory  text  and  (1) 
through  (8):  new  (b)  added 

(effective  date  pending) 39227 

Regulation  at  63  FR  39227  eff. 
9-14-98 

615.5230  (bX5)  added  (effective 
date  pending) 


CXnOBER  1998  S7 

CHANGES  JANUARY  2.  1998  THROUGH  OaOBER  30.  1998 


.49266 


Regulation  at  63  FR  3B228  eft. 

g_jf_gg 

1(6.5060  (aXSKli)  ravlMd  (effeo^ 

tive  date  pending) 39228 

Regulation  at  63  FR  39228  eff. 
9-14-88 

1^6.6301  (a)r(bxixii)7(iH  (2^^^^^^ 

(3),  (4).  (8).  (1X2),  (3).  (4)  and 

(7)    revised    (effective    date 

pending) .\, 

Regulation  at  63  FR  39228  eff. 

9-14-M.. 

^.6330  Revised  (effective  date 

pending) 39228 

Regulation  at  63  FR  39228  eff. 

»-14-98 49266 

M-6836  Revised  (effective  date 

pending) 39229 

Regulation  at  63  FR  39229  eff. 

9-14-98 49266 

ISIL6.5350    (bX7)    added    (effective 

date  pending) 39229 

Regulation  at  63  FR  38229  eff. 

9-14-98 

016.6366  (aX4)  revised  (effective 

date  pending) 

Regulation  at  63  FR  38229  eff. 

fr-14-98 49266 

16.6450    Regulation    at    62    FR 

63229  eff.  1-27-98 5223 

(6.6461    Regulation    at    62    FR 

63229  eff.  1-27-98 5223 

16.6462    Regulation    at    62    FR 

63229  eff.  1-27-98 6223 

(6.6464    Regulation    at    62    FR 

63229  eff.  1-27-98 5223 

5.6466    Regulation    at    62    FR 

63229  eff.  1-27-98 5223 

6457    Regulation    at    62    FR 

63230  eff.  1-27-98 5223 

6.6460    Regulation    at    62    FR 

53230  eff.  1-27-88 6223 

^.1  (J)  amended  (effective  date 

pending) 39229 

Regulation  at  63  FR  38229  eff. 

9-14-88 49266 

(0.6   (aX8)   amended   (effective 
date  pending) 36649 

(dX2).  (gX4Xv)  and  (vl)  amend- 
ed; (fX3)  revised:  (fX4)  added 
(effective  date  pending) 39229 

Regulation  at  63  FR  36649  eff. 
a^98 41958 

R^rulation  at  63  FR  39229  eff. 
9-14-98 


627  Heading  and  authority  cita- 
tion revised  (effective  date  « 

pending) 6734 

Regulation  at  63  FR  6724  eff.  3- 

13-88 12401 

627.2700  Revised  (effective  date 

pending) 6724 

Regulation  at  63  FR  6724  eff.  3- 

13-98 12401 

627.2710  (bXD  and  (3)  revised  (ef- 
fective date  pending) 38229 

ReguUtion  at  63  FR  39229  eff. 

9-14-98 49266 

627.2720  (a)  removed;  (b)  through 
(f)  redesignated  as  (a) 
through  (e):  new  (b)  revised 

(effective  date  pending) 6724 

Regulation  at  63  FR  5724  eff.  3- 

13-98 12401 

627.2730  (b)  removed;  (c)  redesig- 
nated as  (b);  new  (b)  revised 

(effective  date  pending) 6724 

Regulation  at  63  FR  5724  eff.  ^ 

13-98 12401 

627.2796—627.2797  (Subpart  D) 
Added  (effective  date  pend- 
ing)   5725 

Regulation  at  63  FR  6726  eff.  a- 
13^8 12401 

630.20  (aXlXv)  amended  (effec- 
tive date  pending) 36549 

Regulation  at  63  FR  36549  eff. 
8-6-98 41958 

Chapter  VII-NaHonal  CndH 
Union  Administration  (Parti 
700—799) 

Chapter  vn  Interpretive  rulings 

24069 

701.1  Revised 4373 

701.19  (a)  amended;  interim 14026 

(a)  amended 52147 

701.21  (c)(5)  amended;  (h)  re- 
moved; interim.^ 61799 

701.26  (a)  designation  and  (b)  re- 
moved  10756 

701.27  Removed 10756 

701.36  (aX4Xiv)  amended 10756 

703.50  Regulation  at  62  FR  64147 

confirmed 24104 

703.60  Regulation  at  62  FR  64147 

confirmed 24104 

703.80  Regulation  at  62  FR  64147 

confirmed 24104 

703.100  Regulation  at  62  FR  64148 

confirmed 24104 


\ 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JANUARY  2.  1998  THROUGH  OCTOBER  30.  1998 


TITLE  12  Chapter  Vll-Con. 

703.150  Reerulation  at  62  FR  64148 

confirmed 24104 

703.30  (g)  removed;  (h)  through 
(1)      redesignated      as      (g) 

through  (k) 24104 

703.50  (b)(2)  revised 24105 

708.100  (e)  revised 24106 

708.130  Revised 24105 

704.5  (cX6)  revised 24105 

704.11  (e)  amended 10756 

704  Appendix  B  amended 24105 

708a  Heading  and  authority  cita- 
tion revised 10517 

708a  Appendix  A  amended 10517 

708b.301  (a)(1)  and  (bXD  amended 

10519 

708b.302  (aKD.  (2),  (bXD  and  (2) 

amended 10519 

712  Added 10756 

722.3  (a)(7)  and  (8X11)  amended; 

(aX9)  added;  interim 51799 

723  Added;  interim 51799 

724  Authority  citation  revised 14026, 

52147 
724.1  Amended;  heading  revised; 

interim 14026 

Heading  revised;  amended 52147 

741.203  (a)  amended;  interim 51802 

791.5  (a)(2)  revised 5859 

791.6  (a)  amended 5859 

792  Authority  citation  revised 14338 

792.01—792.32    (Subpart    A)    Re- 

y|gg(} 14338 

792.20—792.37  (Subpart  B)  Redw^ 
Ignated  as  792.52—792.69 
(Subparts) 14338 

792.52—792.69  (Subpart  E)  Redes- 
ignated from  792.20—792.37 
(Subparts); 14338 

Chapter  IX— Federal  Housing 
HrKince  Board  (Ports  900—999) 

900  Authority  citation  revised 3455 

900.1—900.5  (Subpart  A)  Appendix 

A  amended 3455 

904  Revised;  interim 37485 

910.3  Revised 8059 

912  Revised 8059 

982  Authority  citation  revised 3455 

932.11  (b)  revised 3455 

932.40  (d)  revised 30587 

982.41  (bX2)  and  (c)(3)(li)  revised; 
(c)(3Xlv)  added;  (d)  amended; 
(f)  removed:  (g)  redesignated 

as  (f) 30587 

933  Authority  citation  revised 3455 


983.1  (cc)  revised 3455 

(nXlXlii)    revised;     (bbX6Xili) 

and     (7)     amended:     (bb)(8) 

added 36127 

(1).  (z)  and  (aa)  amended:  (u), 
(x)  and  (y)  revised:  (ee)  added 
40023 

983.2  (c)(2)  amended 40023 

983.3  (c)  amended 40023 

983.4  (d)  added 40024 

983.9  Amended „ 40023 

933.10  Amended 40023 

933.11  (aXl).  (3).  (4),  (bXD.  (2). 
(3X1)  Introductory  text  and 

(11)  amended 40023 

(bX3Xi)(B)  and  (C)  revised 40024 

933.12  (a)  amended 40023 

983.14  (a)  heading  removed:  (a)(1) 
revised;  (b)  removed 40024 

933.15  (aXD  and  (11)  amended 40023 

(c)  added - 40024 

933.16  Amended 40023 

983.17  (eXD  introductory  text. 
(1).  (2X1).  (3X1)  and  (f)(1) 
amended 40023 

933.20  (bXD  and  (2)  amended 40024 

934.16  Regulation  at  62  FR  65198 

confirmed 39702 

935.1  Amended 35128 

937  Added 39704 

960.1  Amended:  interim .....27672 

960.4  (d)  revised;  Interim 27672 

960.5  (bX9).  (lOXIXC)  and  (11)  re- 
vised; interim 27672 

960.6  (bX4Xll)  and  (ill)  amended; 
(bX4XlvXA).  (CX2).  (D).  (F)(«) 

and  UO)  revised;  interim 27673 

960.7  (a)  revised:  interim 27673 

960.9  Introductory  text  revised: 

interim 27673 

960.12  (e)  revised:  interim 27673 

960.13  (cX4).  (5Xiv).  (dXD  and 
(2Xiv)  revised;  interim 27673 

Chapter  XV— Department  of  the 
Treasury  (Parts  1500-1599) 

Chapter  XV  Heading  revised 57237 

1502  Removed 57237 

1508  Removed 57237 

1505  Removed 67237 

1506  Removed 57237 

1507  Removed 67237 


((papter  XVII-Office  of  FMJeial 
Housing  Enterprise  Oversight, 
Deportment  of  Housing  and 
Uitxm  Development  (Ports 
1701-1799) 

IjlbO  Added;  interim 8844 

ptegulation  at  63  FR  8844  con- 
firmed  26063 


OCTOBER  1998 
CHANGES  JANUARY  2.  1998  THROUGH  OCTOBER  30.  1998 


11., 

21 


...2640 
.43062 

W. 16708 

ail 12326.  14552 

a  I » 9453. 12329 


a  I  > 14565 


2 1 » 12700 


2Lt. 
211 


311. 


&i». 


Proposed  Rul^: 


.43052 
.14538 


agp 2840.16446 

2840.16446 

2840.16446 

6112.14548 

.12700 


2 1 ». 14682 


2  i  > .32766.  32768 

W 29 


8  I  > 38521 


.43052 


.10349 

4^ 41478.  48452 

.43642 


SK 

6tf 18149 

.49874 
.43327 
.49674 


51305 

.1044. 17966.  20252 
1044 


14844.43052 

24844 

(Ch.  vi) JZ.ZZZ.Z.Mrie 

13564.49305 

56873 


33281 

56873 

56873 

49305 

6W 56873 

700—799  (Ch.  VH) 57938 

701 41976.  41978,  49164.  57942.  57943 

71  Ul 5898 

7<  I  b 5898 

tit 57945 


714 57960 

922 26632 

931 26632 

982 26632 

983 8364.26632 

984 26632 

985 26718 

987 6816 

938 25726 

941 26532 

970 25718 

1780 51081 

TITLE  13-BUSINESS  CREDIT  AND 
ASSISTANCE 

CtKipler  I— SmaH  Business 
Administration  (Ports  1-199) 

107  Authority  citation  revised 5865 

107.50  Amended 5865 

107.110  Removed 6865 

107.120  Revised 5865 

107.150  (aXD  introductory  text 

revised 5866 

107.210  Revised 5866 

107.220  Removed 5866 

107.230  (dX4)  introductory  text 

revised 5866 

107.503  (a),  (b)  and  (e)  revised;  (c) 

amended 5866 

107.660  (d)  redesignated  as  (e); 

new  (d)  added 5866 

107.710  (b)  and  (c)  revised;  (e) 

amended 5866 

107.720  (b)(2)  and  (c)(1)  introduc- 
tory    text     revised;     (bK3) 

added 5867 

107.730  (dXSXiv)  revised ....5867 

107.740  (a)  revised 5867 

107.855  (cXD,  (4)(i)  and  (dX4)  re- 
vised; (gXD  through  (10)  re- 
designated as  (gX2)  through 

(11);  new  (gXD  added 5867 

107.865  (cX2)  amended;  (dXD  re- 
vised   5867 

107.1100  Revised 5868 

107.1110  Removed 5868 

107.1120  (c)  revised;  (d).  (e)  and  (f) 
redesignated  as  (e).  (f)  and 

(g);  new  (d)  added 5868 

107.1130  Heading,  (a),  (b)  and  (c) 

revised;  (d)  added 5868 

107.1160  Introductory  text  added 

5868 

107.1200  (c)  and  (d)  revised 6868 


40 


LSA-UST  OF  CFR  SECHONS  AFFECTED 


CHANGES  JANUARY  2.  1998  THROUGH  OCTOBER  30.  1998 


TITLE  13  Chapter  l-Con. 

107.1210  Revised 6868 

107.1230  (a)  and  (b)  revised 

107.1240  (aXD.  (b).  (c)  and  (d)  re- 
vised   

107.1350     Undesignated     center 

heading  removed 5868 

107.1350  Redesignated  as  107.1585 

5860 

107.1400  Heading  and  introduc- 
tory text  revised 5868 

107.1420  Revised 5868 

107.1430  Amended 5869 

107.1500  (bXl).  (4)  and  (£X2)  re- 
vised; (e)  amended 5868 

107.1505    (a)    introductory    text 
amended:  (a)(1),  (2)  and  (3) 

added;  (b)  revised 5868 

107.1510   Introductory    text   and 
(dXlXii)  revised;  (c)  amended 

5870 

107.1520  Revised 5870 

107.1530  (c).  (eX2)  and  (h)  revised: 

(eX3)  and  (4)  removed 5871 

107.1540        Introductory        text 

amended 6871 

107.1550        Introductory        text 
amended:  (aXD.  (b)  and  (cX3) 

revised 5871 

107.1560  Introductory  text  and  (e) 
table  amended;  (aXD.  (4)  and 

(b)  revised 6872 

107.1570        Introductory        text 
amended;  (bXD  heading,  (i) 

and  (ii)  revised 5872 

107.1575  Added 5872 

107.1580  (a)  heading  and  intro- 
ductory text  revised 6872 

107.1685       Redesignated       from 

107.1350  and  revised 6868 

107.1560    (aXD    revised;    (c)    re- 
moved;  (d)  redesignated  as 

(c) 5873 

107.1600  (a)  amended:  (b)  revised 

5873 

107.1720  Added 6873 

107.1820  (eX9)  revised 5873 

107.1830  (a)  revised 5873 

115  Authority  citation  revised 12605 

116.61  Amended 12605 

120.845  Revised:  interim 24740 

121  Authority  citation  revised 31907. 

46642 

Waiver 38742 

Compliance  date  notice 66876 


121.103  (fX2)  revised:  (fX3)  and  (4) 
redesignated  as  (fX4)  and  (6): 

new  (fX3)  added 36738 

121.401  Amended 31907 

Revised 46642 

121.413  Added 46642 

121.1001    (aX6)    redesignated    as 

(aX6):  new  (aK6)  added 31907 

(aX2)  through  (6)  redesignated 
as   (aX3)    through    (7);    new 

(aX2)  added:  (b)(2)  revised 35739 

121.1006  (a)  revised 31908 

121.1108  (a)  revised 36739 

123.18  Added 16072 

123.19  Added 16072 

123.20  Added 15073 

123.201  (d).  (e)  and  (f)  added 46644 

Regulation  at  62  FR  36337  con- 
firmed  46646 

123.202  (a)  amended 46644 

123.301  (a),  (c)  and  (d)  amended: 

(e)  through  (h)  added 46644 

124.1—124.704  (Subpart  A)  Re- 
vised  „ 36739 

124.108  (f)  added 36772 

124.308  (d)  added 36772 

124.403  (d)  added 36772 

124.504  (d)  redesignated  as  (e): 

new  (d)  added 36772 

124.601—124.610  (Subpart  B)  Re- 
designated as 
124.1001—124.1010  (Subpart  B) 

r 36739 

124.1001—124.1024  (Subpart  B)  Re- 
vised  35772 

125  Authority  citation  revised 31906. 

46642 
Compliance  date  notice 56876 

125.2  (aXD  amended 31908 

126.3  (b)  and  (c)  revised;  (d) 
amended 31908 

125.7  Added 46642 

126  Added 31908 

134.201  Amended 36766 

134.202  (c)  and  (d)  amended 36766 

134.2(»  (a)(2).  (3)  and  (4)  redesig- 
nated as  (aX3).  (4)  and  (6); 

new  (a)(2)  added 36766 

134.211  (d)  added 36766 

134.213  (a)  amended 36766 

134.222  (aX2)  amended 36766 

134.401—134.418  (Subpart  D)  Re- 
designated as 
134.601—134.134.518  (Subpart 
E);  new  134.401—134.406  (Sub- 
part D)  added 36766 
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Proposed  Rules: 

24753.  27219.  29876.  43330 

5480. 16148. 16882. 18160.  20138.  20447 

20140 

16148.18150 

16148.18150 


14-AERONAUTICS  AND 
SPACE 


(propter  l-Federol  AvfoHon  Ad- 
mlnWroHon.  Department  of 
Tronsportolion  (Ports  1-199) 

&  lapter  I  Disposition  of  oom- 

menta 56539 

1  Technical  correction .23338 

1.8  Amended 8318 

miOl  (b)  table  amended  (0MB 

numbers) 25673.  31866 

2jL  Effective  date  confirmation 6808 

Special  FAA  conditions. ...16089.  26422. 

32972  Si4784 

2^  Special  FAA  conditions 4563.40638. 

55012 

r^hnical  correction 63278 

2R901  (d)(2)  revised 14797 

2^903  (aK2)  revised 14798 

2K  Special  FAA  conditions  ....3023. 13773, 
17090.  34121,  38075.  44993 

Technical  correction 23338,  53278 

251101  (1)  added 8318 

26.105  (cXD  revised 8318 

26.107  (aK2)  revised 8318 

(aXD  and  (e)  amended 8848 

25;100  (b).  (c).  (d)  redesignated  as 
(e).  (g)  and  (h);  (a)  and  new 
(e)  introductory  text  revised; 
new  (b).  new  (c).  new  (d).  (f) 
and  (1)  added;  new  (h)  amend- 
ed  8318 

^111  (a)  amended 8848 

2^113  (b)  redesignated  as  (c);  (a) 
introductory  text.  (1)  and 
new    (c)    revised;    new    (b) 

added 8320 

2^115  (a)  revised 8320 

119  Heading  amended 8848 

(a)  amended 8848 

Introductory  text  amend- 
Qij 8848 

25.481  (aK3)  amended ....."...SMB 

25;493   (c)  revised;   (d)  and  (e) 

added 29072 


25.571  (a)  introductory  text.  (3). 

(b)    introductory    text.    (1). 

(5Xii)  and  (eXD  revised 16714 

(b)  corrected 23338 

25.735  (f)  introductory  text  and 

(2)  revised;  (h)  added 8330 

25.807  (fX4)  and  (J)  added 8848 

(f)(4)  corrected 12868 

25.832  (a)  introductory  text  and 

(2)  amended 8848 

25.865  (c)  revised 8048 

25.857  (cX2)  revised;  (d)  removed 
8048 

25.858  Heading  and  Introductory 

text  revised 8048 

25.903  (c)  amended 8848 

(aX2)  revised 14798 

25.1186  (a)  amended 8848 

25.1533  (aX3)  revised 8321 

25  Appendix  F  amended 8848 

27  Special  FAA  conditions  ....26422,  34786 

27.626  (d)  added 43286 

27.785    Heading    revised;    (kX2) 

amended 43285 

27.975  (b)  amended 43885 

27.1329  (0  added 43285 

27.1366  (c)  added 43285 

29  Special  FAA  conditions  ....32972.  34784 

29.625  (d)  added 43286 

29.785    Heading    revised:    (kX2) 

amended 43286 

29.923     (a)     introductory     text 

amended 43285 

29.975  (aX7)  amended 43285 

29.1329  (f)  added 43285 

29.1351  (dXlXlll)  removed 43285 

29.1359  (c)  added 43885 

33  Special  FAA  conditions 33628 

33.77  (c)  and  (e)  revised 14798 

(e)  table  corrected 53878 

33.78  Added 14790 

33  Appendix  B  added 14790 

36  Appendix  A  corrected;  CFR 

correction 86063 

39.13 660. 1336. 1338. 1736. 1737. 1740. 

1908. 1905. 1907. 1900.  1910. 
1912—1914.  2594.  2597.  3031.  3467. 
3450.  3809.  4156.  4158,  4161.  4162. 
4375.  4564.  4567.  4668,  5884.  5886. 
5887,  5786,  5875-5877,  5879,  5780. 
5782.  6065.  6068.  6070.  6630.  6634. 
6636-6638.  6641.  6643.  6840.  6841. 
6843.  6845.  7639.  7641.  7643.  7645, 
7647,  7651.  7666.  7656.  7663,  7667, 
7671.  7676.  7679.  7683.  7687.  7688. 
7692.  7696.  7697.  8066,  8066.  8073. 
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TITLE  14  Chaplor  l-Con. 

8077.  9061.  flOaS.  8069.  80S3.  8849. 

34589.  34590.  34591.  34790.  34791, 

8851.  9404.  9406.  9408.  9731.  9733. 

34797.  34799.  34802.  34808.  34804. 

9735.  9926.  9927.  9929.  9931.  9933. 

35129.  31131.  31135.  31138.  31140. 

9934.  9936.  9937.  9939.  10296. 10298. 

31142.  35790-35792.  35794.  35795. 

10301.  10302. 10522.  10526. 10628. 

35797.  36160.  36551.  36552,  36554. 

11107. 11110.  11111.  11112. 11114. 

36831.  36833.  36834.  36837.  37063. 

11115. 11117. 11820.  11821. 11822. 

37065.  37762.  37764.  37766.  38078. 

11824. 11986.  11988.  12402. 12404. 

38080.  38082.  38285.  38287.  38288. 

12406. 12407. 12409. 12606. 12608. 

38290.  38292.  38294.  38297.  38464, 

12610.  12612. 12613.  12615. 12616. 

38466.  39017.  39019.  39230.  39232, 

12618. 13118. 13332.  13334. 13336. 

39484.39486.39488.39490.39492. 

13488. 13490. 13492. 13494. 13496. 

39494.  39496.  40360.  40362.  40642. 

13496. 13499. 13501.  13504.  13506. 

40606.  40808.  40810.  40611.  40813. 

13508. 13510. 13511. 13513. 13515. 

40615.  40617.  40618.  40820.  41186. 

13776. 13777. 14028. 14603. 14806. 

41394.  41716.  42203.  42204.  42206. 

15074, 15076.  15077. 15079. 15286. 

42208.  42200.  42212.  42213.  42215. 

15747. 15750. 15752.  15754. 16755. 

42216.  42218.  42220,  42221,  42222, 

15757. 16003. 16095.  16097. 16099. 

42692,  43071,  43072,  43296,  43298. 

16102.  16104. 16106. 16108, 16106. 

43300,  43611,  43613.  43615.  43616. 

161U.  16113.  16679. 16680. 16682. 

44371.  44374.  44547.  44553.  45169. 

16884. 16886. 16887.  17317. 17319. 

45681,  4S6B3.  45685,  45687,  45688. 

17321. 17322. 17324.  17325. 17670. 

45690,  45692,  46162.  46165.  46646. 

17672. 17674. 17676. 17677. 17679. 

46648.  46866.  46871.  46873.  46874. 

17932. 17934. 18118.  18120. 18121. 

46876.  46877.  46879.  47424.  48418. 

18310. 18818. 19173.  19175. 19177. 

48420.  48421.  48423.  48425.  48426. 

19179. 19182. 19184.  19384. 19386. 

48672.  48574.  48996.  49266.  49269. 

19387. 19390. 19391.  19393. 19654. 

49271.  48273.  49274.  49277.  49279. 

19798.  20063.  20065.  20067.  20300. 

49281.  48416.  48417.  48419.  49421. 

20301.  20308.  20304.  20306.  20307. 

49422.  48425.  49664.  48666.  48666. 

20306.  20310.  20812.  20628.  23201. 

49659.  49661.  49663.  49620.  50130. 

23202.  23204.  2320b.  23375.  23377. 

50131.50133.50135.50137.50138. 

23378.  23380,  23381.  23384.  23669. 

50483.  50485.  50486.  50489.  50491. 

23661.  24388.  24390.  24742.  24744. 

50493.  50494.  50497.  50499.  50601. 

24912.  24913,  24915.  24916.  25159. 

50502.  50504.  50606.  50606,  50610. 

25380.  26065,  26425.  26427.  26428. 

50512.  50513.  50615.  50754.  60756. 

26430.  26441.  26715.  26066.  26967, 

50881.  50983.  50885.  50889.  50991. 

26969.  27195.  27197.  27199.  27451. 

51276.  51278.  51280.  51282,  51524. 

27453.  27463.  27473.  27675.  27676. 

51525.  51803.  51806.  52151.  52153. 

27835.  28218.  28220.  28481.  28483. 

52580.  52584.  52586.  52588,  52963. 

28484.  29095.  29097,  29096.  29100. 

53550-63552.53664.53565,53557. 

29101.  29108.  29344.  29545.  29547. 

53568.  53561.  53563.  53799.  53801. 

30112.  30113.  30115.  30116.  30117. 

54563.  54665.  54567.  54568.  54570. 

30119.  30120.  30121.  30123.  30124. 

54571.  56322.  56325.  55326.  55328. 

30371.  30373.  30374.  30876.  30378. 

56601.  56508.  55605.  56608.  55616. 

30879.  30688.  31106,  31107,  31108. 

56519.  56521.  56523,  55625,  55628. 

31109.  31339.  31342.  31346-31350. 

56529.56784.56842.56642.56643. 

31607.  31609.  31610.  31611.  31613. 

56545.  56546.  56648.  57049.  57242. 

31614.  31616.  31617.  31917,  32120, 

57245.  57578,  57580,  57581,  57582, 

32123.  32606.  32607.  32609.  32610. 

57584,  57896,  58281 

32719.  32721.  32975.  32976,  33244, 

CoiTected....4, 11368. 18308.  24210,  24388. 

33245.  33247.  33531.  33534,  33537. 

31356.  36835.  38743.  39233.  45170. 

33538.  33540.  34269.  34270.  34272. 

47091.  49819.  51520.  52961.  54088. 

34276.  34556.  34557.  34559.  34560. 

65818.  58108 

34561.  34563.  34564.  34566.  34569. 

Eff.  l-fr-99 54041 

34570.  34572.  34573.  34575.  34677. 

Eff.  1-^-99 64348 

34579.  34581,  34582.  34584.  34586. 

Eff.  1-15-88 , 56016 
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1  SFAR  No.  73  revlaed 666 

2  (a)  and  (b)  intxoductory  text 

revised. 20286 

Removed S3636 

31  (h)  heading  and  (iXD  intro- 
ductory text  revlaed 20286 

.36  (aXl)  revlaed 20286 

.30  (aX6)  introductory  text  re- 
vlaed  .20286 

46  (b)  revlaed .20286 

,61  (d).  (eXlXi).  (11)  and  (4X1) 

revised:  (eXlXlll)  added 20286 

.66  (c)  Introductory  text  re- 
vlaed; (g)  and  (h)  redeaig- 
nated  as  (b)  and  (1);  new  (g) 

added 20287 

tl.63  (dX5).  (fXlO)  and  (gXlO)  re- 

I      vlaed 20287 

11.87  (a)  revlaed 20287 

( 1.109  (f).  (gX2).  (4).  (b)  Introduc- 
tory text.  (1X1)  and  (11)  re- 
vised  20287 

(1.129  (bX4)  Introductory  text, 
(f).  (gX5)  introductory  text. 
(bX4)  introductory  text. 
(iXA).  (B)  and  (IIXA)  revlaed 


.20288 


11.187  (bX3).  (fX2).  (g)  introduc- 
tory text.  (8).  (b)  introduc- 
tory  text.   (1)   Introductory 

text  and  (8)  revlaed 

fl.l66  (aX4)  introductory  text  re- 
vlaed  20288 

^.161  (aX3)  and  (4)  revlaed 20889 

^.163  (aX3)  Introductory  text  re- 
vlaed  20289 

fi.l97  Revlaed 20289 

1 1.199  (a)  revlaed 20289 

I  T.6  Removed S3636 

11.1 1916-1917.  2136-2138.  2699.  2601. 

2886-2890.  4166.  4377-4392. 

6228-6232.  7068-7062.  7064. 

728^-7284.  8084.  8086.  8096-8100. 

8343.  8344.  8346.  8663-8666.  9136. 

9410-9413. 107G8. 11990—11992. 

112619-12621. 12623-12626. 

12628-12631.  12633-12636. 

12638-12641. 12969. 12991. 12992. 

13779. 13780. 14346—14348. 14344. 

14345. 14348. 14604. 14606. 14607, 

14608. 16060-15083. 16048. 16889. 

16890. 17062. 17985. 17936. 18312. 

18314. 19394. 19895. 19387. 

2006fr-20071.  20629.  20630.  23206. 

24390.  24746.  24746.  2644fr-26451. 

26970-26978.  27202.  27475.  27477. 


27478.  27480.  27481.  28892.  29104. 

29943.  29944.  30041.  30136.  30127. 

30881.  30588-30665.  31362-31354. 

31356.  31618.  31619.  31620.  31621. 

32722.  32723.  33541-^3544.  33841. 

33842.  33843.  34805.  34806.  34807. 

36606.  36656.  36839-36842. 

36844    36846.  37489.  38467.  36234. 

39235.  39497-39504.  3970&-39708. 

40170.  40172.  40173.  40174.  40175. 

40363.  40644—40647.  40822.  41717. 

42224.  42893.  42695.  42696,  42887. 

43073.  43074.  43618.  43619.  43620. 

43621.  43622.  44125.  44126.  44128. 

44376.  44379.  44380.  46395. 

46694    456D7.  46637.  46638.  45639. 

46166.46167.47151—47164.48081. 

48428.  48575.  49282—49284.  50141. 

S0143.  50993.  51806-61810. 

51812-51814.  51816.  51817.  52589. 

52590.62964—52966.53279.54350. 

55632.  55942.  66125.  56651.  57588, 

68296 

Corrected J24. 1884. 1997.  2891. 3618. 

4529.  6001.  7609.  8255.  8346.  8347. 
9912,  9640.  11118.  11991.  12401. 
14603. 14604.  14607. 14608.  16408. 
19396.  20447.  20684.  30880.  30616. 
35130.  36309.  36162,  37066.  37943. 
38467.40643,40651.41323.41966, 
42665.  46106.  46611,  46881,  47061, 
47155.  51283.  52561,  53747.  53802. 
54350.  56707 
Regulation  at  63  FR  4163  de- 
layed to  3-26-98 7668 

Regulation  at  63  FR  36236  eff. 

date  delayed 43623 

Added;  efT  9-16-68  tbrougb  9-15- 

99 50140 

Efr.  1-23^  ....54351,  55329-65332.  55531. 
55532.  56649,  56550.  57586,  57587. 

58300 
71.5      Amended;      eff.      9-16-66 

tbrougb  9-15-69 50140 

71.31      Amended:      eff      9-16-98 

tbrougb  9-15-89 50140 

71.33    (c)    amended;    eff   9-16-68 

tbrougb  9-15-99 50140 

71.41      Amended:      eff     9-16-86 

tbrougb  9-15-69 50140 

71.51      Amended:      eff     9-16-66 

tbrougb  6-15-66 50140 

71.61      Amended:      eff     9-16-86 

tbrougb  9-15-69 50140 

71.71  (b)  tbrougb  (f)  amended;  eff 

9-16-68  tbrougb  9-15-99 60140 
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TITLE  14  Choptar  i-Con. 

71.79      Amended;      eff      9-16-98 

through  9-15-99 50140 

71.901   (a)  amended:   eff  9-16-98 

through  9-15-89 50140 

73.19  (a)  and  (c)  revised 16890 

73.25... 32724 

73.29 53280 

73.50 32726 

73.52 32725 

73.53 53804 

73.60 46649 

91  Technical  correction 1917.  2304. 

23338 

SFAR  No.  79  amended 8017 

Policy  statement 10123 

SFAR  No.  79  corrected 19286 

SFAR  No.  50-2  amended 23604 

SFAR  No.  67  amended 26687 

SFAR  No.  82  added .....45655 

SFAR  No.  67  revised... 456S9 

SFAR  No.  83  added;  eff.  10-^-96 

through  10-12-06 61770 

91.606  (bK3)  revised 8321 

93  Technical  correction 1917 

96 5883.  13119.  27206.  37244.  46660.  67900 

97.21—87.35 667.  2140,  2602.  2604.  2605. 

2892.  5448.  5886.  7065.  7067. 10761. 
10762. 10764. 11993. 11994.  11996, 
17938—17940.  23207.  23209.  23210. 
23212,  23213.  25161.  25162.  28221. 
28223.  28226.  30596.  30598.  33844. 
33846.  36163.  36166.  36171,  38468, 
38468,  38471,  42225.  42568.  42670, 
44130,  44131.  46168.  46170.  49000. 
49002.  51818.  51820.  54573.  54674. 
57054.  57066 

107  Authority  citation  revised 61218 

107.31  (iX4)  revised 18076 

Revised 61218 

(c)  and  (h)(2)  corrected 67161 

108.33  (eX4)  revised 18077 

Revised 61220 

aX2)  corrected 67161 

119  Notice 4 

121  Notice 4 

Technical  correction... 1917. 2304. 23338 

SFAR  No.  50-2  amended 23604 

121.189  (e)  revised 8321 

121.314  Revised 8048 

121  Appendix  L  amended 8049 

135  Notice 4 

Technical  correction 1917,  23338 

SFAR  No.  50-2  amended 23604 

SFAR  No.  81  removed 25573 

136.163  (b)  revised 25573 

135.379  (e)  revised 8321 


141.16  Removed 53537 

141.36  (b)  introductory  text  and. 
(d)  introductory  text  revised 

20289 

141.36  (b)  introductory  text  and 
(d)  introductory  text  revised 
20289 

141  Appendix  B  amended 20889 

Appendix  D  amended 20290 

142  Technical  correction 2304 

142.16  (a)  removed 63637 

142.17  (a)  introductory  text  re- 
vised  58637 

142.19  Removed 68637 

150  Policy  statement 16400 

187.1  Amended 40000 

187.15  (d)  removed 40000 

187  Appendix  B  removed 40000 

198  Revised 13740 

Chapter  II— Office  of  the  Sec- 
retary, Department  of  Transpor- 
tation (AvioHon  Proceedings) 
(Parts  200-399) 


207  Revised .,. 

206  Revised 28236 

212  Revised 28236 

243  Added 8280 

Petition  denial 52155 

243.15  (b)  corrected 9413 

380  Revised 28241 

382.7  (c)  added 10636 

382.38  Added 10636 

(k)  corrected 11954 

382.41  (b),  (e)  introductory  text. 
(2).  (3)  and  (f)  amended:  (g) 
revised;  (h)  added 10536 

CtKipter  III— Commercial  Space 
Transportation,  Federal  Aviation 
Administration,  Department  of 
Transportation  (Parts  400-499) 

440  Added 45619 

440.7  (c)  corrected 66176 

440  Appendix  B  corrected 66176 

CtKipter  V— National  Aeronautics 
and  Space  Administration  (Parts 
1200-1299) 

1274.106  (bX8)  added 12993 

1274.202  (cX6)  amended;  (f)  added 

12993 

1274.204  (bXl)  revised;  (bX3)  and 

(dX2)  amended 12993 
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V 


274.301  Amended 12998 

4.901  Amended 12998 

4.933  Added 12993 

Proposed  Rules: 

—199  (Ch.  D 16913 

4 46872 

7 45872 

40882.46834 

36648,46772 

85 2188.  30423 

17 34610.  37746.  45130.  46834 

37746.  46130.  46834 

23402 

18  ....187, 169. 171. 172.  174. 1070. 1072. 1074. 
1076. 1930.  2911.  3064.  3066.  3267. 
3270.  3272.  3273.  3276.  3276,  3278. 
3483.  3862.  4404.  4406.  6818.  5320. 
5322.  6324.  5326.  5327.  6763.  5766. 
6766.  5898.  5800.  6602.  5004.  6499. 
6600.  6601.  6682.  8683.  6686.  6689. 
6882.  7076.  7078.  7080.  7082.  7083. 
7085.  7322.  7324.  7739.  8149.  8369. 
8371.  8373.  8374.  8881.  8883.  8886. 
8886.  9163. 10156. 10157. 10849. 
10572. 10673. 10676.  10579. 10783. 
11169.  11171.. 11381. 11631. 12042, 
12418,  12419, 12706.  12708. 13013. 
13151.  13374. 13376. 13378. 13379. 
13381. 13666. 13669. 13570.  13572. 
13574, 13576, 13577,  13579, 13681, 
13800, 13801, 14043,  14044, 14047, 
14049,  14051,  14056,  14383, 14385, 
14661,  14652, 14654, 14656, 14658, 
14660, 14849, 14850,  14861, 14863, 
14855, 14857, 14860, 14861,  14863, 
16105, 15790, 15791,  15793, 15796, 
15797, 15798, 16163,  16165,  16167, 
16169,  16170, 16172, 16174, 16176, 
16177, 16447, 16449, 16709, 16711, 
16713, 16716, 16716, 16916, 17130, 
17341,  17342, 17344, 17346, 17738, 
17989, 17970,  17972,  18151, 18168, 
18156, 18156, 18168, 18180. 18163. 
18164. 18167. 18341. 18342, 18852, 
19421, 19423, 19425, 19427, 19668, 
19670, 19672, 19673. 19675. 19677. 
19678. 19680. 19682. 19684. 19686. 
19688, 19689. 19852. 19864.  20141. 
20143.  20543.  20545.  20646.  20648. 
20560.  20652.  20654.  20666.  20684. 
23686.  23686.  23688.  23600.  24136. 
24138.  24756,  24758,  24760,  24762, 
26179,  25180.  26182.  25781.  25787. 
26100,  26102,  26104,  26106,  26107, 
26109,  26111,  26112.  26742.  27001. 


27002.  27011.  27614.  27616.  27685. 
27687.  27688.  27890.  27692.  27694. 
27696.  27870.  27872.  28294.  28299. 
29144.  29146.  29148.  29150.  29151. 
29153.  29166.  29157.  29169.  29380. 
29362.  30160.  30162.  30164.  30155. 
30425.  30658.  30860.  30682,  31368, 
31370,  31372,  31374,  31376,  31377, 
31380,  31382,  32151,  32162,  32154, 
32624,  32771,  33014,  33016,  33018, 
33019,  33293,  33296.  34135,  34830, 
34832,  34833,  35684,  36377,  36619, 
36621,  36622,  36624,  36626,  36628, 
36630,  36864,  37072,  37074,  37078, 
37080,  37083,  37508,  37793,  37796. 
38116.  38118.  38120.  38122.  38123. 
38126.  38351,  38353,  38624,  39045, 
39050,  39053,  39244,  39252,  39264, 
39638.  39540.  39765.  39769.  39771. 
40208.  40210,  40213,  40216,  40218, 
40220.  40223.  40226,  40666,  40846, 
40846,  40849,  40860,  40852,  40854, 
40866,  41479,  41481.  41483,  41737. 
41738.  41741,  42286,  42288,  42696, 
42698,  42770,  43331,  43333,  43335, 
43336.  43338.  43340.  43342.  43345. 
43347,  43349,  43361,  43649,  44411, 
44818,  46187,  45189.  46417.  45419, 
45421,  45423,  46426,  45773,  46776, 
46200,  46202,  46711.  46712.  46714. 
46924.  46925.  46927.  48932.  46934. 
47440.  47443,  47445.  47447.  48138. 
48140,  48141,  48663.  48655.  49048. 
49060.  49307,  49309,  49673,  49676, 
49677,  49679,  49877,  49879,  49881, 
60174,  60640,  51045,  61545,  51865, 
52992,  52994,  64080,  54391,  54393, 
54395,  54399,  54401.  64635.  56066. 
66069.  56061.  55063,  66066,  56343, 
56346.  55346.  56348.  56360.  65352. 
66560.  56579.  66682.  57078.  57257. 
67258.  67260.  67262.  67263.  67266, 
67953,67965 

66 .37172,  37210,  41743,  55290,  66020 

66 37172,  37210,  41743,  55290 

71 2913,  3678-3675,  3854-3866.  6818. 

7326—7328.  7330.  8161—8153.  9469. 
9461.  9462. 11382.  11863. 12043. 

12044. 12045. 12047—12055. 12710. 
12711. 13016. 13016. 13153. 

13808-13805.  13807—13809. 14387. 
14388.15107.16108.15110.15111. 

16451. 16718. 17740-17743. 19429. 

19865—19868.  24600.  24764.  24806. 

27012—27015.  27160.  27519.  29061. 

29161—29167.  29969.  29960.  3016e«> 
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TITLE  14  Proposed  RiMes:—Con. 

30157.  30159.  30427.  30428.  30670. 

30683—30666.  31384.  31678.  31679. 

32156.  32157.  32158.  33021.  33591. 

33881.  34136.  34137.  34836-^4839. 

35166.  35546.  35547.  35548.  35549. 

35550.  37510.  38524.  39661. 

39773-39778.  40228.  40668.  41485. 

41743.  41749-41752.  42290—42295. 

42772.  43651.  43652.  43653.  44413. 

45777.  45778.  46204.  46036.  48143. 

49062.  51306.  51867.  52996—53002. 

53319-53325.  54408.  54637.  55354. 

55971—55978.  57268.  57627 

91 126.  8324.  16078.  16452.  24140.  27876. 

29061.  38236.  45628.  45912.  46834. 

51048 

93 38232 

107 19601 

108 19691.  26706 

jjg 45912  51018 

121 ias.  8324. 16452.  4Sfi».4S912.'51048. 

58331 

125 126.  8324. 16452.  45912.  51048 

129 126. 16452 

135 6826.  8324.  9912.  45628.  45912.  51048 

jgg ^ 19691 

i47!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!af7r72.4i7«r6529o 

150 27876.  29061 

234 „ 38128 

241 38128 

250 38128 

256 3491 

259 5329 

298 38128 

374a 38128 

TITLE  15-COMMERCE  AND 
FOREIGN  TRADE 

Chapter  I— Bweau  of  the  Census. 
Department  of  Commerce 
(Parts  30-199) 

2  Authority  citation  revised 29945 

2.2  (d)  and  (f)  removed;  (e)  and 
(er)  redesignated  as  (d)  and 
(e) 29945 

2.4  (b)  and  (c)  amended 29945 

2.5  (a)  and  (b)  amended .29945 

2.7  Removed;  new  2.7  redesig- 
nated &t>m  2.8;  (a)  and  (b) 
amended 29945 

2.8  Redesignated  as  2.7 29945 

14  Added:  interim 47156 

29a  Removed 53664 

29b  Removed „ 53664 


30.7  (pX5)  added 41187 

30.56  (h)  introductory  text  and 

(1)  revised 45687 

70  Nomenclature  change 10903 

70.2  Amended 10303 

Chapter  ll-Natlonal  InsHhJte  of 
Standards  an6  Tedmology,  De- 
partment of  Commerce  (Parts 
200-299) 

270  Removed 24917 

280  Authority  citation  revised 61526 

280.1  (d)  added 18271 

280.2  Amended 18271 

Corrected 34966 

280.6  Revised 18272 

(cXSXvi)  corrected 34866 

280.7  (a)  revised 18274 

280.10  Revised 18274 

280.11  (b)  revised 18274 

280.12  Revised 18274,  36608 

(a),  (b)  and  (c)  corrected 37170 

(a),  (b)  and  (c)  revised 51526 

280.104  Added 18274 

280.602  (e)(2).  (h)  and  (J)  revised; 

(k)  through  (o)  added 18275 

(o)  corrected 34966 

(k)  revised 35508.  51626 

(k)  corrected 37170 

280.800—280.812  (Subpart  I)  Added 

18276 

280.810  (CK3K1)  revised 36608 

(CX3X1XA)«)  corrected 37170 

280.900-280.901       (Subpart       J) 

Added 18277 

280.1000—280.1024     (Subpart     K) 

Added 18278 

280.1010  (bX3Xvi)  corrected 34966 

280.1011  (c)(2Xv)  correctly  added 
34966 

280.1100-280.1127      (Subpart     L) 

Added 18282 

Chapter  III— International  Trade 
Administration.  Department  of 
Commerce  (Parts  300—399) 

303.6  (a)  amended 6888 

303.14  (e)  amended .5888 

(aXlXi).  (bX3)  and  (e)  amended; 
(d)  revised 49667 
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Ohoptor  VII— Buraou  of  Export 
AdnnlnWialion.  D#partnrMiit  of 
CommtTM  (Ports  700— 799) 

I  niapter  Vn  Policy  stotement 32123 

'  00  Authority  citation  revised 31921 

roo.l  (a)  amended;  0>)  revised:  (c) 
redesignated  as  (e);  new  (c) 

and  (d)  added 31921 

2    (a)   and   (b)   revised;    (c) 

amended 31921 

00.3  (a)  amended 31921 

700.4  Revised 31921 

tOO.7  (a)  amended 31921 

700.8  Amended 31921. 31922 

700.10  (a)  revised;  0>)  amended. ...... .31922 

700.11  (b)  amended 31922 

'  00.12  (b)  and  (c)  revised 31922 

700.13  (bX4)  added;  (cX6).  (6)  and 
(7)  removed;  (cX8)  redesig- 
nated as  (cX6);  new  (cX6) 
amended;  (d)  revised;  OMB 
number 31922 

100.14  (c)  revised 31922 

^.17  (bX2).  (3)  and  (c)  amended; 

(dXD  and  (f)  revised:  (dX2) 
redesignated  as  (dX3);   new 

(dX2)  added 31923 

1100.18  (aX2Xv)  added;  (bXD  re- 
vised; (bX2)  and  (3)  amended 


.31923 


y».21  (a)  revised:  (bX2).  (c)  intro- 
ductory text.  (1)  introduc- 
tory text,  (d)  and  (f)  amend- 
ed  31923 

100.30  (Subpart  F)  Revised 31923 

1D0.41  (Subpart  O)  Redesignated 
as  700.41  and  transferred  to 
Subpart  P 31924 

fl0.50  (c)  amended;  OMB  number 

31924 

|n.M  Heading  revised;  introduc- 
tory text  amended 31924 

f]|D0.56    (a).    (bX2)    through    (6) 

amended 31924 

IJOO.70  (a)  amended 31924 

m71    (a).    (cXD.    (2)    and    (3) 

amended 31924 

no.72  (a)  and  (b)  amended .31924 

7iD0.73  (a)  and  (b)  amended 31924 

C.74  (a)  revised;  (b)  removed; 
(c)  and  (d)  redesignated  as 
(b)  and  (c) 31924 
.76  Amended 31924 

1(10.80  (aX2)  amended 31924 

(a),  (c)  and  (d)  amended ....31925 


700.81  (a),  (b)  and  (d)  through  (h) 

amended 31925 

700.91  (d)  amended .31924 

(a)  amended;  OMB  number .31925 

700.93  Amended 31925 

700  Schedule  1  revised 31925 

Schedule  2  amended;  Appendix 

I  revised 31926 

706  Authority  citation  revised 31823 

706.3  FiXisting  text  designated  as 

(a);  (b)  added .31828 

706.5  (a)  amended 31623 

706.7  (b)  amended;  (d)  revised .31828 

706.8  (bX6)  amended .31828 

706.10  Revised 31628 

706.11  Added 31628 

706.12  Added .31623 

732  Authority  citation  revised 2466 

Technical  correction 7680 

732.2  (d)  amended;  interim JOSao 

732.3  (eX2)  amended;  interim JOSao 

732.4  (bXSXiv)  added 2466 

734.2  (bXOXii)  revised;  interim 60690 

734.4  (bX2)  amended;  interim 60620 

736  Authority  citation  revised 49426 

736  Supplement  No.  1  revised 40426 

738  Authority  citation  revised 42227 

738.3  (aX2XA)  and  (B)  redesig- 
nated as  (aX2Xi)  and  (ii);  new 
(aX2Xii)  heading  revised;  in- 
terim  42228 

740  Authority  citation  revised 2466, 

64S0.  37768.  42227.  56019 
Technical  correction 76B9 

740.2  (aX5)  and  (c)  added 2466 

740.3  (f)  added 2466 

(d)  added;  interim J06ao 

740.4  Revised 2466 

740.6  Amended 3456 

740.6  (b)  added 2466 

(aX3)  amended;  interim 50690 

(b)  revised:  interim 66019 

740.7  (0  revised .2466 

(dX4)  added:  (eX2)  amended;  (f) 

revised;  interim 6460 

740.8  (bX2)  ^vised;  (dXD  and 
(eX2)  amended;  interim 60620 

740.9  (aX2Xi)  revised;  (aX2XiiXC) 
and  (bXlXiii)  introductory 
text  amended;  (aX2Xix) 
added;  interim 60521 

740.10  (aX2Xi)  amended;  interim 
60622 

740.11  (aX2).  (bX2Xiii)  and  (iv)  re- 
vised; Supplement  No.  1 
added 2466 
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TITLE  15  Chapter  Vll-Con. 

Supplement  No.  1  amended;  in- 
terim  42228 

(aX3)  added:  interim S0522 

a>X2KiiiKA)  heading  revised: 
Supplement  No.  1  amended: 
interim 55019 

740.14  (a),  (b)  and  (c)  revised:  (d) 
amended:  (0  added:  interim 
50622 

740.16  a>X2)  and  (i)  revised:  in- 
terim  42228 

740  Supplement  No.  1  amended 

37769 

Supplement  No.  3  added:  in- 
terim  50622 

742  Authority  citation  revised 2456. 

6451.42227 

Technical  correction 7699 

742.2  (aXlXii)  and  (2Xlil)  amend- 
ed: interim 42228 

742.6  (aXD  amended 2458 

742.7  (aXl)  amended:  interim 42228 

742.8  (aX2)  revised:  interim 42228 

742.9  (bXlXiv)  amended:  interim 
42228 

742.10  (aX2)  revised:  Interim 42228 

742.12  (aX3)  revised:  (aX4)  re- 
moved  2458 

(bXSXiXC)  and  (iv)  added:  in- 
terim  5451 

742.15  a>X3)  amended:  (bX4)  and 
(5)  redesignated  as  (bXO)  and 
(7):  new  (bX4)  and  (6)  added: 
(bXD  and  new  (6Xi)  revised: 
interim 50622 

742  Supplement  No.  2  amended: 
interim 42228,  42229 

Supplement  No.  4  revised:  in- 
terim  50623 

Supplement  No.  6  revised:  in- 
terim  50624 

743  Added 2458 

Technical  correction 7689 

Authority  citation  revised 55019 

743.1  (b)  amended:  interim 50525 

(b)  and  (d)  revised:  (cX2)  note 
and  (eXlXil)  added:  interim 
55020 

743  Supplement  No.  1  added:  in- 
terim  56020 

744  Authority  citation  revised 2455. 

42228 
Technical  correction 7699 

744.8  (b)  amended 2459 

(b)  revised:  interim 42229 

744.10  Added 40864 


744  Supplement  No.  4  amended 

40964 

Supplement  No.  4  corrected 41323 

746  Authority  citation  revised 2456, 

37768 

Technical  correction 7699 

746.4  (cX6)  amended:  interim 42229 

746.7  (aX2Xii)  revised:  interim 42229 

746.8  (bXlXil)  amended 2459 

(bXlXii)  revised ;...37769 

(bXlXii)  revised:  interim ^229 

746.9  Added 37769 

(aXD  designation  and  heading 

correctly  added 39506 

746  Supplement  No.  3  Removed 

37769 

748  Authority  citation  revised 42228 

748.9  (aX7)  revised:  (aX8)  added: 
interim 50625 

748.10  (bXD  revised:  interim 50625 

748  Supplement  No.  2  amended: 

interim 42229 

750.3  (bX2Xl)  revised:  interim 50626 

750.7  (c)  Introductory  text,  (1) 
through  (5),  (6)  introductory 
text,  (1)  through  (v).  (7)  and 
(8)  redesignated  as  (c)(1)  in- 
troductory text.  (1)  through 
(V),  (vl)  introductory  text, 
(A)    through   (E),    (vli)   and 

(vili):  (cX2)  added;  interim 50525 

752  Authority  citation  revised 42228 

752.3  (aX2)  amended;  interim 42229 

(aX5)  through  (10)  redesignated 
as  (aX6)  through  (11);  new 
(aX5)  added;  interim 5062S 

758.1  (eXlXiXA)  revised 46698 

(eXlXlXD)  added:  interim 50625 

758.3  (f)(1).  (gXl),  (2X1).  (ii),  (3) 

and  (hXD  amended 46699 

762  Authority  citation  revised 2465 

Technical  correction 7689 

770.2  Heading  revised;  (m)  added; 
interim 5062S 

770.4  Removed 14030 

772  Amended;  interim 50626 

774  Authority  citation  revised 37768 

774  Supplement  No.  1  revised ...2466 

Technical  correction 7686 

Supplement  No.  1,  Category  1 

amended  (ECCN  1C350) 14030 

Supplement  No.  1,  Category  0 

amended  (ECCN  0A018,  0A982, 

0A984.    0A9e5.    0A9e6.    OAgSO. 

0A989.    0B986.    0E964.    0A9e9. 

OE108) 37769 
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Supplement  No.  1.  Categories  1 
and  2  amended  (ECCN  1A005. 
1B018.  1C018,  1C998.  1D018. 
2A993,  2B018,  2D018,  2E018) 37771 

Supplement  No.  1.  Category  6 
amended  (ECCN  6A002,  6A003. 
6E001,  6E002.  6A018) 37772 

Supplement  No.  1,  Categories  8 
and  9  amended  (ECCN  8A018, 
9A018,  9A991.  9D018,  9B018) 37773 

Supplement  No.  1.  Category  S 
amended;  interim  (ECCN 
5A002  and  5D002) 50526 

Chapter  VIII— Bureau  of  Eco- 
nomic Analysis.  Department  of 
Commerce  (Parts  800—899) 

*6.15  (hXl).  (2).  (jK3)(llXb).  (c). 

I      (4XlIXb)  amended 16892 

006.17  Revised 3461 

Chapter  IX— National  Oceanic 
and  Atmospheric  Administra- 
tion, Department  of  Commerce 
(Parts  900-999) 

ite  Technical  correction .37246 

V2.1   (b)   table   amended   (OMB 

numbers);  interim 669 

(b)  table  amended  (OMB  num- 
bers)  11593.  14033.  27484.  30398. 

38301.  57590 
(b)  table  amended  (OMB  num- 
bers);   interim;    eff.    5-14-96 

through  11-16-98 27488 

(b)  table  amended  (OMB  num- 
bers); eff.  8-28-98  through  2- 

28-98 45940 

1  Revised ....24922 

fll.l  (f)  amended 26717 

$11.10  (a)  and  (b)  amended 26717 

1.20  Amended 26717 

1.31  Amended 26717 

2.131  Amended 15087 

Regulation  at  63  FR  15067  eff. 

date  conHrmed 36339 

4)2.132  (aXD.  (4)  introductory 
text,  (d)  and  (f)  revised; 
(aX4Xiv)   and   (v)   amended: 

(aX4Xvl)  added 16087 

Regulation  at  63  FR  15067  eff. 

date  confirmed 36339 

133  (a)  and  (c)  revised 15088 

Regulation  at  63  FR  15088  eff. 

date  confirmed 36339 

492.164  (g)  added 43873  I 


990  Reconsideration 6846 

CtKipter  XX-Oince  of  ttte  United 
States  Trade  Representative 
(Parts  2000-2099) 

2013  Added;  interim 29948 

Proposed  Rules: 

30 18344,41979 

295 51307 

303 40S30 

700-799  (Ch.  VH) 64638 

922 6883.45191 

960 10785 

2004 10169 

2300—2399  (Ch.  XXJII) 8836 

TITLE  16-COMMERCIAL 
PRACnCES 

CtKipter  i— Federal  Trade 
Commission  (Parts  0—999) 

0.5  Re  vised 36340 

1.7—1.20  (Supart  B)  Authority  ci- 
tation revised 36340 

1.11  (bX4)  revised 36340 

1.14  (a)(2Xvi)  revised;  (a)(3)  added 

36340 

1.21—1.26  (Subpart  C)  Authority 

citation  revised 36340 

1.26  (d)  amended 36340 

1.31—1.34  (Subpart  D)  Removed 

7516 

1.99  (Subpart  M)  Added 36340 

2.33  Revised 32977 

2.41  (f)  revised 18820 

(f)(5)  revised 32977 

3.11A  Revised 7827 

3.81—3.83  (Subpart  I)  Revised 36341 

4.1  (b)  and  (c)  revised 15758 

4.8  (aXD.  (c).  (eXD.  (g).  (h)  and 

(i)  revised 45646 

4.9  (bX7XiI)  revised;  (bX7Xiii)  re- 
moved  18820 

(bX7)(i),  (cXl)  and  (3)  revised 
32977 

(aX3),  (4X1).  (bXSXiil)  and  (iv) 
and  (bXlOXviii)  revised; 
(bXlOXix)  redesignated  as 
(bXlOXxlv);  (bX8Xv),  new 
(lOXlx)  through  (ziil)  added 
46647 

4.10  (d)  and  (e)  revised 38473 

4.11  (c),  (d).  (f)  and  (g)  revised 32978 


183-249(1)  98-4 
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TITLE  16  Chapter  l-Con. 

(aKl)(i)(A).  (iliXA).  (B)  Intro- 
ductory text.  (C).  (ivXA).  (B). 

(C)  and  (2XiliXA)  revised 45647 

4.13    (c)    through    (f)    and    (h) 

through  (k)  revised 45648 

4.15  (cX3)  revised 32978 

5.2  (d)  revised 35130 

14.9  (a)  and  (h)  revised 34808 

253  Removed 44555 

254  Heading  revised 42572 

254.0  Added 42572 

254.1  Revised 42572 

254.2  Revised 42573 

254.3  Re  vised 42573 

254.4  Revised 42573 

254.5  Revised. 42574 

254.6  Revised 42574 

264.7  Revised 42674 

254.8  Removed 42574 

254.9  Removed 42674 

254.10  Removed 42674 

260.2  Revised 24248 

260.5  Revised 24248 

260.6  (a)  and  (b)  revised 24248 

260.7  Introductory  text,  (a),  (c). 

(d)  and  (e)  revised 24248 

260.8  Footnotes  4.  5  and  6  redes- 
ignated as  Footnotes  7.  8  and 

9 24248 

Revised 24251 

300.1  (h)  revised:  (j)  and  (k)  added 

7516 

300.3  (b)  revised 7516 

300.4  Heading,  (c)  and  (e)  revised 
7516 

300.5  (b)  revised 7516 

300.8  (g)  amended 7516 

300.10  Revised 7617 

300.21  Removed:  new  300.21  redes- 
ignated from  300.22 7517 

300.22  Redesignated  as  300.21: 
new  300.22  redesignated  from 
300.23 7517 

300.23  Redesignated  as  300.22; 
new  300.23  redesignated  from 
300.24 7517 

300.24  Redesignated  as  300.23; 
new  300.24  redesignated  from 
300.25 7617 

300.25  Redesignated  as  300.24; 
new  300.25  redesignated  from 
300.25a:  (aX3).  (4)  introduc- 
tory text  and  (i)  revised 7517 

300.25a  Redesignated  as  300.25; 
new  300.2Sa  redesignated 
from  300.25b 7617 


300.25b  Redesignated  as  300.25a 

7517 

300.33  (b)  revised 7517 

301.26  Heading.  (bX2)  and  (d)  re- 
vised   7517 

301.39  (a)  amended:  (c)  revised 7517 

301.48  Heading  and  (aX3)  revised 

7517 

303.1    Footnote   1    removed;    (h) 

and  (u)  revised 7517 

303.3  Revised 7618 

303.7  Introductory  text  revised 
7518 

(w)  and  (X)  added 36174 

303.8  (a)   Introductory  text  re- 
vised  7618 

303.15  (b)  revised 7618 

303.16  (a)  Introductory  text.  (1). 

(b)  and  (c)  revised 7518 

303.20  (bX3)  added:  (d)  revised 7518 

303.33  Heading,  (a)(3).  (4)  intro- 
ductory text  and  (1)  revised 


7521 

308.38  (b)  revised 7521 

308.40  Revised 7623 

302.42  (a)  amended 7623 

304  Confirmation 36566 

305  Notice 14034 

Footnote  1  removed 7517 

305.11  (eX2)  revised;  (eX3)  and  (4) 

redesignated  as  (e)(4)  and  (5); 

new  (eX3)  added 38745 

305  Appendix  F  revised 19380 

Appendix  D4  revised 45042 

425  Heading  revised 44562 

425.1  (a)  Introductory  text  and 

(b)  Introductory  text  revised; 

(bX5)  Note  removed 44562 

432.1  (a)  revised 37235 

802.70  Revised 34584 

Chapter  ll—Consumer  Product 
Sototy  Commission  (Ports 
1000-1799) 

1208  Revised;  eff.  3-10-89 .11720 

1610  Authority  citation  amended 

42607 

1610.62  Added 42607 

1700.14  (aXlOXvli)  revised;  (aX27) 

added;  eff.  3-2-99 


Proposed  Rules: 

0-999  (Ch.  I) 1802.  24996 

4 46660 

20 17132 
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OaOBER  1998 
CHANGES  APRIL  1.  1998  THROUGH  OaOBER  30.  1998 


TITLE  17-COMMODITY  AND 
SECURITIES  EXCHANGES 

Cthapter  I— Commodity  Futuros 
Trading  Commission  (Ports 
1-199) 

Technical  correction 51124 

i  3  (CTr)(2)(iv)  revised 32730 

:|12  (bX2)  revised 32731 

(aXD  and  (e)  revised;  (h)(1)  and 
(2)  redesignated  as  (iXD  and 
(2):  (b)(4).  (c).  (d).  (fXl) 
through  (5).  (gX2)  and  new 
(i)(2)  amended;  new  (h)  added 

45715 

17  (c)(6)(iil)  removed 32726 

(aXlXiXB).  (11).  (h)(2XvlXCX2). 
(vIiXAX2).  (BX2).  (vlliXA)(2). 

(3XiiXB)  and  (v)(B) 32731 

36  (a^l)  introductory  text.  (2X1) 
and  (4)  revised;  (a-lX5)  added 

45709 

(a^lX5XIXD),    (iiXH)    and    (I) 

corrected ..49955 

41  (kXD  revised .33848 

i55  (aXD  revised 52157 

34I3  Added;  Interim 18830 

8.14  Added;  interim 18831 

'1^  (JXl)(v)  corrected 24390 

1 1  (vX3)    introductory    text    re- 
vised; eff.  4-30-99 58302 

095  (c)(5)  introductory  text  re- 
vised; eff.  4-30-99 58303 

1 1.1  (d)  amended;  (e)  through  (h) 
redesignated  as  (f)  through 

(1);  new  (a)  added 55791 

1 1.9  (b)  revised 55791 

|.12  (aX2)  revised 55791 

:  0.21  Revised 55791 

:0.22  (b)  introductory  text 
amended;  (bXI)  and  (2)  added 

,, 55791 

^(  .24  (a),  (b)  and  (c)  revised 55791 

(l26  (b)  amended 55791 

4.41  (f)  and  (g)  redesignated  as 

(g)  and  (h);  new  (f)  added 55791 

10.42  (b)  and  (c)  redesignated  as 

(c)  and  (e);  (a),  new  (c)  and 
new  (eXD  revised;  new  (b). 

(d)  and  (f)  added 65792 

ld.66  (b)  revised 66793 

^9.68  (aXl).  (2).  (bX3).  (c)  heading 
and  (1)  revised;  (c)(2).  (eXD 
and  (f)  amended 65794 

ld.84  (b)  revised 66794 


10.101  (b)(1)  revised 66794 

10.102  (a)  and  (dX2)  revised;  (bX3) 
redesignated  as  (b)(4);  new 
(bX3)  and  (5)  added;  (eXD  and 

(2)  amended 56794 

10.106  Heading  revised;  existing 
text  designated   as  (a);   (a) 

heading,  (b)  and  (c)  added 66795 

10.110—10.113  (Subpart  I)  Added 

56795 

10  Appendix  A  added 66796 

32.2  Revised;  interim 18832 

32.13  Added;  interim 18832 

33.4  Introductory  text  amended; 

Interim 18834 

(aX2)  removed 32732 

33.7  (b)  amended 32732 

140.736-4  (bX3)  and  (cX5)  intro- 
ductory text  revised 32733 

CtKipter  il-Securities  and  Ex- 
ctKmge  Commission  (Parts 
200-399) 

201.102  (eXl)(iv)  added 67172 

230.157  Heading  and  (b)  revised 

36614 

230.497  (k)(2)(il)  corrected 19286 

230.498  (b)  and  (c)(3)  corrected 19286 

231  Interpretive  releases 41404 

232.301  Revised 29106 

239.15A  Form  N-IA  corrected 19286 

240.0-10    Heading,    (a),    (b).    (e). 

(RX2).  (3)  and  (i)  revised; 
(h)(2)  and  (3)  redesignated  as 
(h)(3)  and  (4);  (hX2).  (j)  and 

(k)  added 35514 

240.14a-4  (c)  Introductory  text 
and  (1)  revised;  (cX2)  through 
(5)  redesignated  as  (cX4) 
through  (7);  new  (c)(2)  and  (3) 

added 29118 

(cX2Xili)  corrected 50622 

240.14ar^  (e)  revised;  (f)  added 29118 

(d)  corrected 46881 

240.14a-8  Revised 29119 

(c).  (hX2).  (1X2)  note.  (5)  and  (9) 

corrected 50622 

(m)(2)  corrected 50623 

240.17ar-5  (e)(5)  added 37673 

240.17 Ad-18  Added 37693 

241  Interpretative  releases.. ..17943.  41404 
249  Technical  correction 42229 

249.618  Added 37674 

249.619  Added 37694 

270  Compliance  date  extension 

29346 
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TITLE  17  Chapter  ii-Con. 

270.0-10  Revised 35514 

271  Interpretive  releases 41404 

274.11A  Form  N-IA  corrected 19286 

274  Appendix  A  corrected 19286 

275  Authority  citation  revised 39027 

275.0-7  Revised 36515 

275.208A-1     (bX2).    (c)    and    (d) 

amended 39716 

275.203A-2  Introductory  text,  (b) 

introductory  text.  (1)  and  (3) 

revised;  (e)  added 39715 

(dK2)  and  (3)  amended 39716 

275.203A-3  Introductory  text  and 

(a)  revised 39715 

275.203A-5  Removed 39716 

275.205-3  Revised 39027 

275.206-6  Added 54312 

275.206(4)-3  (aXlKHXD)  amedned 

39716 

276  Interpretive  releases 39508,  41404 

279.1  Form  ADV  amended 39716 

279.3  Removed 39716 

279.9  Added 54312 

Proposed  Rules: 

1-199  (Cai.  I) 33297.  41982 

1 24142.  30668.  38525.  42600.  49883 

3 61048 

5 ^ 38687 

10 16453,30675 

17 38525.49883 

18 38625,49683 

30 39779.61061 

34 26114.  34335.  49681 

35 26114.  34336.  49681 

150 38625.49883 

aOl 23504.  29301.  33305.  39054.  46716 

210 35886 

229 35886 

230 29168.  36136 

240 19430. 19693.  23504.  23584.  29301. 

32628.  36886.  36138,  37709,  37710. 
47209.64404 

242 23604.  29301 

249 23504,  23584.  29301.  36886 

270 40231 

276 38632 

279 36632 

406 63326 


TITLE  18-CONSERVATION  OF 
POWER  AND  WATER  RE- 
SOURCES 

Chapter  I— Federal  Energy  Regu- 
latory Commission.  Department 
of  Energy  (Parts  1—399) 

35.14  (aX7)  amended 53800 

37  Clarification 32611 

Order 38884.54268 

161.3  (1)  added 43079 

284  Order 30127 

284.10  (aX6)  and  (c)  added;  (bXD 

revised 20095 

(bXlXl)  revised 39514 

(cX3XiXB)  revised 53676 

381.302  (a)  amended 44995 

381.303  (a)  amended 44995 

381.304  (a)  amended 44996 

381.306  (a)  amended 44996 

381.403  Amended 44996 

381.505  (a)  amended... 44996 

381.801  Amended 44996 

Chapter  III— Delaware  Rker  Basin 
Commission  (Parts  400—499) 

401.0  Correctly  designated:  CFR 

correction 44777 

401.35  (bX18)  and  (d)  corrected; 
CFR  correction 44777 

401.36  (c)  corrected;  CFR  correc- 
tion  44777 

401.71—401.78  (Subpart  E)  Head- 
in?  revised 45943 

401.72  Amended 45943 

401.73  (b)  corrected;  CFR  correc- 
tion  44777 

401.74  (bX6)  revised 45943 

401.82  (a)  corrected;  CFR  correc- 

.  tlon 44777 

401.106  Amended 45943 

401.112  (e)  revised 45943 

Chapter  VIII— Susquehanna  River 
Basin  Commission  (Parts 
800-899) 

808.3  Amended 32124 

Proposed  Rules: 

1—399  (Ch.  I) ...30675,  42974 

2 65682 
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57081 

52853.57086 

b 41982 

20340 

42296 

[53 52853.  56682,  57086 

57 52853.  55682.  67086 

61 27526.  56562.  55563 

181 51547 

51547.  56562.  56563 

19861.  51547.  56662.  56663.  56682 

51310 


.57081 

>42 57081 

|43 41982.  57081 

146 57081 

i^7 67081 

.57081 


J75 52853.  56682.  57086 

380 56682.56715 

)85 27529.  41982.  51312.  56682.  57081 

301 47448 

TITLE  19-CUSTOMS  DUTIES 

.  ler  I— United  SloTes  Customs 
Servica.  Department  of  ttie 
Treasury  (Parts  1-199) 

Authority  citation  amended 51287 

1.6  (c)  amended ...61287 

L7a  (a)  amended 51287 

1.22  Amended 52968 

.36  (c)  amended 51287 

37  Revised 51287 

IjO  Authority  citation  amended 

51292 

^.1  (a)  introductory  text  and  (b) 

amended 16416 

^.5  Heading  revised;  (d)  through 

(g)  amended 29954 

10.6  Amended 29964 

10.201—10.208  Undesignated  cen- 
ter   heading    and    sections 

added 61292 

fi.74  Re  vised 29122 

p  Authority  citation  amended 

51288 

1.2  (aXD  amended 61288 

1.11  (a)  amended 61288 

^.12  (a)  amended;  (d)  revised;  (e) 

removed 51288 

I|B.25  (e)  removed 51288 

9A  (bX4KiXB)  amended;   (b)(5) 

revised 32944 

^  Authority  citation  amended 

55332 


24.22  (dXS)  and  (g)(6)  amended 32944 

24.24  (dX3Xii)  and  (eX2)  removed; 
(dX3XUi).  (eX3).  (4)  and  (5) 
redesignated  as  (dX3Xii). 
(e)(2).  (3)  and  (4);  (g).  (hXD 
and  (i)  amended 40623 

24.26  (a).  (bX2)  and  (cX4)  amend- 
ed; interim 29125 

24.26  Added;  interim 29126 

101.3  Regulation  at  62  FR  37133 

eff.  date  confirmed .23214 

(b)(3)  amended .34746 

(bXD  amended 40824 

111.1  Amended 32944 

111.21  Existing  text  designated 
as  (a);  (a)  amended;  (b)  and 

(c)  added » 32945 

111.22  Removed 32945 

111.23  (aXl)  revised;  (b).  (c).  (d) 
and  (f)  removed;  (e)  redesig- 
nated as  (b);  new  (b)  amend- 
ed  32945 

113.62  (j)  revised 32945 

118  Authority  citation  revised 16684 

118.1  Amended 16684 

118.4  (g)  amended 16684 

118.11  (b)  and  (g)  amended 16684 

122  Authority  citation  revised 51288 

122.2  Amended 51288 

122.15  Regulation  at  62  FR  37133 

eff.  date  confirmed 23214 

122.49  (f)  amended 51288 

122.50  Added 51288 

122.117  (bXD  amended 51288 

122.120  (dXD  amended 51289 

122.161  Amended 51288 

122.165  (a)  and  (b)  amended 51289 

123  Authority  citation  amended 
16416.51289 

123.1  (aX2)  amended 51289 

123.4  (b)  amended 16416 

123.10  Added 51289 

127.2  (b)  amended 51290 

127.4  Amended 51290 

127.11  Amended 51290 

127.28  (d)  amended 51290 

128.24  (a)  amended 16417 

133  Authority  citation  amended 

51297 

133.25  Revised 51297 

141.82  (d)  amended 16417 

142.23  Amended 19399 

143.21  (a),  (b).  (c).  (f)  and  (g) 
amended 16417 

143.22  Amended 16417 

143.23  (d)  and  (i)  amended 16417 
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TITLE  19  Choplor  l-Con. 

143.26  (a)  amended 16417 

143.32  (n)  amended 32945 

143.35  Revised 32945 

143.36  (a)  amended;  (c)  introduc- 
tory text  revised 32945 

143.37  (c)  and  (d)  removed;  (a)  re- 
vised  32945 

143.38  Removed ,.32945 

143.39  Revised 32945 

145.4  (c)  amended 16417 

145.12  (a)(2).   (3).   (bKD  and  (c) 

amended 16417 

145.35  Amended 16417 

145.41  Amended 16417 

148.23  (c)(1)  and  (2)  heading  and 
Introductory  text  amended 

16417 

148.67  (b)  amended 51290 

162  Heading  revised 32945 

Technical  correction 36892 

162.0  Re  vised 32945 

162.1—162.8  (Subpart  A)  Heading 

revised 32946 

162.1a  Removed 32946 

162.1b  Removed 32946 

162.1c  Removed 32946 

162.1d  Removed 32946 

162.1e  Removed 32946 

162.1f  Removed 32946 

162.1g  Removed 32946 

162.1h  Removed ....32946 

162.11  Removed 32946 

162.71  (e)  removed 29131 

162.74  Revised 29131 

(aXD.  (c)  and  (f)  corrected 35798 

163  Added 32946 

163.6  (b)(2Xii)  corrected 34808 

178  Technical  correction 36992 

178.2  Table  amended  (0MB  num- 
bers)  29133.  32955.  51290.  51295 

181.12  (aXl)    introductory    text 

and  (b)(1)  amended 32955 

181.13  Amended 32955 

181.22  (a)  amended 32955 

191.3  (aX3)  amended 27489 

191.6  (cX3)  amended 27489 

191.14  (cX3XmXD)    and    (ivXC) 
amended 27489 

191.92  (g)  amended 27489 

192.4  Amended 51290 

Chapter  ll-Unlted  Statos  Inter- 
national Trade  Commission 
(Parts  200-299) 

201.7  (b)  amended 29351 


201.10  Revised 29347 

201.11  (b)(4)  and  (5)  added 30607 

201.17  Revised 29347 

201.18  (b)  and  (c)  revised 29348 

201.20  (bXDdi).  (Hi)  and  (3X1)  re- 
vised  29347 

201.22-201.33  (Subpart  D)  Re- 
vised  29348 

205.3    (aXl).    (2).    (b)    and    (d) 

amended 29861 

207.3  (b)  revised 30607 

207.45  (a)  revised 30607 

207.46  (g)  revised 30607 

207.60—207.69  (Subpart  P)  Added 

30608 

Ctiopter  lll-lntemational  Trade 
Administration.  Department  of 
Commerce  (Parts  300—399) 

351.108  Revised 24401 

351.304  Added 24401 

351.305  Added .., 24402 

351.306  Added 24408 

354  Authority  citation  revised 24408 

354  Nomenclature  change 24403 

354.1  Amended 24408 

354.2  Revised 24408 

354.3  (aX3)  and  (4)  revised;  (aX5) 
added 24404 

354.5  (a),  (b).  (c).  (dXD.  (2)  and  (7) 
revised;  (dX8)  removed;  (dX9) 
redesignated  as  (dX8) 24404 

354.6  Re  vised 24404 

354.7  (b)  revised 24405 

354.9  (b)  revised 24405 

354.15  (e)  removed 24405 

354.17  (b)  amended 24406 

354.18  Added 24405 

354.19  Added 24406 


Proposed  Rules: 


113 

123 

161 

162 51868 

"1 51868.  57628 

191 61868 


.36379 
.31386 
.27633 
.31386 
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TITLE  20~EMPLOYEES'  BENEFITS 

Chapter  l-Offlce  of  Workers' 
CompenscNon  Progrorm,  De- 
portment of  Loisor  (Ports 
1-199) 

10  Authority  citation  revised 56754 

10.12  Revised 56754 

rater  ll-Roilroad  Retirement 
Boord  (Ports  200-399) 

M0.3  Re  vised 17328 

Redesigna^    as    200.5;    new 

I    209.3  added 33613 

i  1 9.4  Redesignated  as  200.6;  new 

200.4  added 32613 

i  1 0.5  Redesignated  as  200.7;  new 

200.5  redesignated  from  200.3 
32613 

i  1 0.6  Redesignated  as  200.8;  new 

200.6  redesignated  item  200.4 

and  revised 32613 

i  1 0.7  Redesignated  as  200.0;  new 

200.7  redesignated  from  200.5 

and  revised 32613 

B  Removed;  new  200.0  redesig- 
nated from  200.6  and  revised 


.32613 


a)II|0.0  Redesignated  as  209.10;  new 

209.9  redesignated  from  200.7; 
(Ore  vised 32613 

alD^.lO  Redesignated  as  200.11; 
new  200.10  redesignated  from 
200.0  and  amended 32613 

O|]0.11  Redesignated  as  200.12; 
new  200.11  redesignated  from 

200.10  and  revised 32613 

12    Redesignated    as    200.13; 

new  200.12  redesignated  from 

I  200.11  and  revised 32613 

a  S.13  Removed;  new  200.13  redes- 

I  ignated  from  200.12 32613 

(b)  revised .32614 

1.14  Revised .32614 

.16  Amended .32614 

.74  Revised 17328 

.8  Revised .20648 

CtKipler  Ill-Social  Security 
Administration  (Ports  400-499) 

.30  Amended 35132 

402.35  (d)  added 36132 

40t.4O  (h)  added 35132 

4|t.45  (d)  added 35132 


402.100  Heading  and  (b)  revised 

35132 

402.110  First  402.110  redesignated 

as  402.105 35132 

402.106  Redesignated  from  first 

402.110 35132 

402.115  Removed ....35132 

402.120  Removed 36132 

402.130  Revised 35132 

402.140  Revised 35133 

402.145  Revised 35133 

402.150  (a)  revised;  (b)  removed; 

(c)  redesignated  as  (b) 35133 

402.160  (b)  and  (c)  revised 36134 

404.354  Revised 57583 

404.355  Revised a .57603 

404.356  Amended 57504 

404.042  (g)  revised 35616 

404.060  Revised 36670 

404.965  Revised 24032 

404.1501-404.1600  (Subpart  P)  Ap- 
pendix 1  amended 30411 

404.1740  Revised 41416 

404.1745  Revised 41416 

404.1750  (a)  and  (d)  revised 41417 

404.1765  (a)  and  (g)(3)  revised;  (e) 

amended 41417 

404.1770  (aK3)  amended;  (bX3)  re- 
vised  41417 

404.1700  (c)  and  (e)  amended 41417 

416.420  (a)  revised 33546 

416.1130  (a)  revised 33546 

416.14^  (g)  revised 35516 

416.1460  Revised 36671 

416.1485  Revised 24033 

416.1540  Revised 41417 

416.1545  Revised 41418 

416.1550  (a)  and  (d)  revised 41418 

416.1565  (a)  and  (gX3)  revised;  (e) 

amended 41418 

416.1500  (0)  and  (e)  amended 41418 

416.2010       (bKlXili)       amended: 
(bXlXIv)     revised;     (bXlXv) 

through  (X)  added 33840 

422.108  (bX3)  and  (cX3)  added;  (e) 

revised 56664 

422.104  (aX3)  and  (b)  revised 56664 

422.106  Revised 56664 

422.106  (a)  revised;  (b)  removed; 

(c)  redesignated  as  (b) 56566 

422.107  (a)  revised;  (e)  amended 
56656 

422.110  Revised 66666 

422.701—422.710       (Subpart       H) 

Added 57056 
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TITLE  20 

Chapter  V— Employment  and 
Training  Administration,  Depart- 
ment of  Labor  (Parts  600-699) 

646  Added;  interim 15968 

Proposed  Rules: 

404 31680.  54417 

416 32161.  42601.  54417 

654 63244 

655 53244 

TITLE  21-FOOD  AND  DRUGS 

CtK^9ter  I— Food  and  Drug  Ad- 
mlnistraHon.  Department  of 
Healtti  arid  Human  Services 
(Parts  1—1299) 

2.10  (bX2)  revlBed 51299 

3  Authority  citation  revised 26687 

5  Efliective  date  confirmation 48576 

5.20  (h)  revised 41960 

5.31  (fX2)(lll)  and  (Iv)  removed 26697 

5.33  (c)  reinstated:  CFR  correc- 
tion  51299 

5.53  (aXD  and  (bXlKD  revised 27207 

5.73  Removed 26697 

5.74  Removed 26697 

5.200  Revised 18314 

5.210  Revised 18317 

5.215  Revised 18317 

10  Authority  citation  revised 32735 

Effective  date  confirmation 48576 

10.50  (cXlO)  removed 26697 

10.75  (b)  amended 32735 

Regulation    at    63    FR    32735 

withdrawn 50757 

16  Effective  date  confirmation 48576 

16.1  (bX2)  amended 26697 

25  Elffectlve  date  confirmation 48576 

25.31  (f)  amended 26697 

50  Authority  citation  revised 26697 

ESffective  date  confirmation 48576 

50.1  (a)  amended 26697 

54  Eiffective  date  confirmation 48576 

54.4  (a)  corrected 35134 

56  Authority  citation  revised 

58  Authority  citation  revised 

71  Authority  citation  revised 

73.75  Regrulatlon  at  63  FR  14817 

confirmed 51299 

74.3602  (bX2Xv)  added 20098 

Regulation  at  63  FR  20098  con- 
firmed  45943 


101  Technical  correction 17327 

Food  labeling  prohibitions 34084, 

34092.  34097.  34101.  34104.  34107, 
34110.  34112.  34115 

Comment  periods  reopened 48428 

Workshop 57594 

101.13  (g)  Introductory  text  and 
(h)  Introductory  text  re- 
moved; (gXD.  (2)  and  (3)  re- 
designated as  (hX4Xi),  (11) 
and  (ill):  (hXD  and  new  (4X1). 
(11)  and  (ill)  revised;  (JX2Xii). 
(PX2),  (qX2),  (3X11).  (5X1)  and 

(6)  amended 26880 

101.14  (eX3)  amended 26980 

101.17  (g)  added 37055 

101.36  (bX3XllXB).   (C)  and  (ill) 

revised 30620 

101.54  (d)(2)  revised 26980 

101.62  (dXDdlXD).  (2X111XC). 
(iv)(C).  (4XiIXC)  and  (5X1IXC) 
amended 26980 

101.69  (c).  (d).  (1).  (mX4).  (nX3), 
(4),  (o)(3)  and  (4)  amended; 
(mX3)  revised;  (mX4Xlll)  and 

(5)  added 26719 

(m)(3)  and  (4X111)  corrected 40024 

101.70  (JX2)  and  (4X11)  revised: 
(J)(3)(lli)  added 26719 

(j)(3Xiil)  corrected 40024 

165  Elffective  date  confirmation 

42198 

165.110  (bX4XlllXA)  table  and  (C) 
table  amended; 
(bX4XlllXO)(JX<v)  note  re- 
moved  25769 

Regulation  at  63  FR  25768  eff. 

date  corrected  to  2-2-98. ..>. 30621 

172.800  Regulation  at  60  FR  21702 
eff.   date   confirmed:    (cX13) 

added 36362 

172.831  Added 16433 

172.841  (aX2)  and  (b)  revised 57597 

173.300  (b)  revised 38747 

173.340  (aX4)  Introductory  text 
revised;  (aX4)  table  amended 

29134 

175.105  (cX5)  table  amended .37248, 

51527,  56788 
175.125  (aX8)  added;  (bXD  revised 

1 51528 

177.1390         (cX2Xvll)         added; 

(c)(3)(l)(o)(i)  revised 56843 

177.1430  (b)  table  amended 36175 

177.2415  Added 20315 
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178.2010  (b)  Uble  amended....27836.  29136, 
35135.  36177.  36178.  43875.  45716. 

5S045 
(b)  table  corrected;  CPR  cor- 
rection  49285 

178.3130  (b)  table  amended 38748 

178.3295  Table  amended 56789 

178.3297  (e)  table  amended 43874.  56946 

178.3400  (c)  table  amended 29551 

178.3725  Table  amended 35799 

179  Technical  correction 46388 

179.26  (cXD  amended ...• 43876 

184.1420  Added 24419 

184.1702  Added 

200  Authority  citation  revised 

Effective  date  confirmation 48576 

200.15  Revised 26698 

1201  Authority  citation  revised 26686 

Effective  date  confirmation 48576 

201.50  (b)  amended 26698 

201.100  (c)(2)  amended 26698 

201.307  Added 27843 

1201.322  Added:  eff.  4-23-99 56801 

207  Authority  citation  revised 26698 

EUTective  date  confirmation 48576 

»7.25    (b)(2).    (4).    (5)    and    (6) 

amended 

107.31    (a)(1).    (2),    (3)    and    (c) 

amended 

210  Authority  citation  revised 

!11  Authority  citation  revised 

no  Authority  citation  revised 

U0.545    (a)(27).    (28)   and    (d)(28) 
added;  (d)  introductory  text 

revised 18802 

(aX6XiiKB)  amended 40649 

(aK23)  and  (24)  redesignated  as 
(aX23)(i)  and  (24Xi);  (aX23Xi) 
heading,  (ii).  (24Xi)  heading, 
(ii)  and  (dX26)  added;  (dXll) 

revised 44993 

:  112  Authority  citation  revised 

12.500—310.546  (Subpart  E)  Au- 
thority citation  revised , 

.4  Authority  citation  revised 

Effective  date  confirmation 48576 

4.170  Amended 26688 

4.430  (1X6)  amended 26698 

J41.20  (b)(1)  revised 40650 

^.80  (cX2Xii).  (vii).  (dX2XI)  and 

(viii)  heading  revised 40660 

)48  Added;  eff.  10-25-99 56814 

Technical  correction 46389 

$58,610  Revised 43308 

^  Authority  citation  revised 26698 

Effective  date  confirmation 48576 


369.5  Removed , 

369.21  Amended 

429  Removed 

Effective  date  confirmation 48576 

430  Removed 26068 

Effective  date  confirmation 48576 

431  Removed 26068 

Effective  date  confirmation 48576 

432  Removed 26068 

Effective  date  confirmation 48576 

433  Removed 20068 

Effective  date  confirmation 48576 

436  Removed 28068 

Effective  date  confirmation 48576 

440  Removed 26068 

Effective  date  confirmation 48576 

441  Removed 26068 

Effective  date  confirmation 48576 

442  Removed 26068 

Effective  date  confirmation 48576 

443  Removed 26068 

Effective  date  confirmation 48576 

444  Removed 20068 

Effective  date  confirmation 48576 

446  Removed 26068 

Effective  date  confirmation 48576 

448  Removed 20068 

Effective  date  confirmation 48576 

449  Removed 20068 

Effective  date  confirmation 48576 

450  Removed 26068 

Effective  date  confinnation 48576 

452  Removed 20060 

Effective  date  confirmation 48676 

453  Removed 26089 

Effective  date  confirmation 48S76 

456  Removed 2S060 

Effective  date  confirmation 48576 

460  Removed 36069 

Effective  date  confirmation 48576 

510.105  (c)(2)  revised 32980 

510.106  Revised 32960 

510.600  (cXD  table  and  (2)  table 

amended 24106.  25164.  26981.  27844. 

27845.  29551.  31624.  31931.  36178. 
41188.  44381.  44382.  51821 

510.2158a  (b)  amended 61821 

520  Technical  correction 46662 

520.154a  (a)  amended;  (dX4)  added 

38474 

520.452  Added ......... ..."'.V.'.'.^^^^^^^^^^^ 

520.580  (bXl)  amended 28881 

520.870  Added 51300 

520.906c  (dXl)(iii)  added 31624 

520.1195  (b)  amended 38474 

520.1288  Revised 58868 
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TITLE  21  Chapter  l-Con. 

520.1445  (a)  and  (c)  heading  re- 
vised; (d)  added 29352 

(c)  removed;  (d)  revised 41189 

520.1446  (c)  redesignated  as  (d); 

new  (d)  revised 41190 

520.1484  (b)  revised;  (cK3)  amend- 
ed  17329 

520.1485  (dX3)  amended 45944 

520.1660d  (aX3)  revised 44384 

520.1720a  (bX3)  amended 36178 

520.2043  (aX2)  revised 39727 

(bX2)  amended 46945 

520.2098  (b)  amended 29551 

522  Technical  correction 46652 

522.84  Added 44382 

522.90b  (b)  revised 41420 

522.314  (dX2)  added 53578 

522.533  Added 44383 

522.812  (a)  revised;  (dXD.  (2)  and 
(3)  redesignated  as  (dXlXD. 
(ii)  and  (ill);  (c),  new  (dXD 

heading  and  new  (2)  added 49003 

522.955  (dXlXiil)  amended 26981 

(dXlXD      revised;       (dXlXill) 

amended 41191 

522.970  (c)  redesignated  as  (d); 
new  (c)  added;  (b)  and  new 

(d)  revised 38749 

522.1081  (aX2Xil)  amended 51822 

522.1086  (b)  amended;  (c)  redesig- 
nated as  (d) 29352 

522.1182  (bX2Xi)  amended 53578 

522.1183  (b)  removed;  (eXD 
amended 44384 

522.1222a  (c)  amended 51822 

522.1289  Added 29552 

522.1660  (c)  added;  (dXD  heading 

revised;  (dXlXiii)  amended 52158 

522.1940  (dX3)  added 45945 

522.2005  (b)  amended 24420 

522.2120  Amended 24107 

522.2121  Added 24107 

524.1044g  (b)  amended 31932 

524.1193  (b)  and  (dX2)  revised 44385 

524.2101  (c)  amended 26981 

529.469  Added 25164 

529.1030  (c)  redesignated  as  (d); 

(bXD.  (2).  new  (d)  introduc- 
tory text.  (1)  and  (2X1)  re- 
vised; (dX2Xlv)  and  (v)  added 

38304 

529.1186  (b)  revised 24106 

556.113  Revised 53579 

556.150  Revised 52158 

(b)  revised ..57246 


566.228  Undesignated  text  des- 
ignated as  (a);  new  introduc- 
tory text,  (a)  heading  and  (b) 

added 49008 

556.283  Revised 41191 

556.286  Added 38750 

556.344  Revised 54362 

566.500  Revised 52158.  57246 

556.600  Revised 24107 

(c)  corrected 38304 

566.720  Revised 52158.  57246 

558  Technical  correction 46389 

568.58  (dXlXiii)  table  amended 27845 

568.76  (dX3Xxv)  added  ..„ 38475 

(dX3Xxv)  added 38750 

(dXSXxvl)  added 39028 

(dXD  table  amended 40825.  44385 

(dX3Xxvll)  correctly  des- 
ignated  48576 

(dXSXxviil)  added 51824 

558.78  (dX3)  revised 19186 

(aX2).   (dXD  table  and  (2X11) 

amended 27845 

558.95  (d)(4)(lv)  added 18836 

(dXl)(xiX<»  and  (xllXA)  amend- 
ed  27845 

(dX4)(i)(6).  (il)(6),  (ill)  intro- 
ductory text.  (d).  (Iv)  intro- 
ductory text  and  (c)  amended 

44385 

558.120  (dXlXiiiXb)  amended 27845 

568.128    (a)(1)    and    (dXD    table 

amended 27845 

(dXD  table  amended 57246 

658.145  (aXD  and  (2)  amended 27845 

558.175    (d)(l)(iiiX{>)    and    (ivXb) 

amended 17948.  27845 

568.195  (d)  table  amended 17948,  27845. 

38476.  51824 
558.300  (c)  redesignated  as  (d); 
new    (d)    Introductory    text 

added;  new  (dXD  revised 54353 

568.305  (a)  amended 27845 

568.311  (eXlXli)  Uble  amended 17948 

(bX2)  through  (7).  (eXlXv) 
table.  (2Xv)  and  (3Xv)  amend- 
ed  27845 

558.325  (cX3)(xil)  revised 57248 

558.340  (a)  amended 27845 

558.342      (d)(3)(ii)      and      (6X11) 

amended 27846 

(dX8)  added 41191 

558.356  (a)  amended 24420 

(bX8).  (9).  (OdXivXb).  (vX6). 
(xivXft).  (XVX6)  and  (xviXft) 
amended 27845 
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(fX2XiU)  added 52969 

668.363  (a)(6).  (dXlXvlU)  and  (Ix) 

added 6i823 

(dX2)  revised 57248 

668.366  (c)  table  amended .57249 

868.368  (c)  removed:  (d)  introduc- 
tory text  revlaed:  (dXD,  (2) 
and  (3)  redesignated  as 
(dXlXD.  (11)  and  (Ul);  (dXD 

heading  and  (2)  added .38028 

668.460  (dXSXlll)  added 41192 

668.460  (b)  and  (c)  redesignated  as 
(c)  and  (d);  new  (b)  added: 

(dXD  table  revised .36179 

668.816  (dXlXlvXW  amended. 17948 

(a)  and  (dXlXvlXft)  amended 27845 

668.630  (c)  removed;  (dX6Xx)  re- 

^      ^"ed J8476 

868.650  (aXl).  (dXlXvlIXO,  (IxXc). 
(zvXc)  and  (zvlXc)  amended 
27846 

J68.675  (aXD  and  (2)  amended  .........27846 

S68.682  (a)  amended J7846 

668.600  (cX4)(ll)  amended .27846. 62969 

568.680  (cXD  table  amended 38750 

)73.460  (bXl).  (2XU).  (Ill)  and 
(3Xlv)      revised;      (bX2Xlv) 

added 53580 

B06.121  (eXlXil)  amended 16685 

EO.ll  (g)  revised 19403 
Regulation    at    63    FR    19403 
withdrawn  in  part 41718 
0.30  Amended 16685 
0.2  (eX3)  amended 16685 

$40.17  Amended 16685 

640.34  (b)  amended 16686 

'  "  64  (cX2)  amended 16885 

69  (b)  amended 16685 

1.70  (aX3)  amended 16685 

74  (bX2)  amended. 16685 

101  (a)  amended 16686 

102  (c)  and  (e)  amended 16685 

104  (a)  amended 16685 

Authority  citation  revised .26899 

1  Interpretation 24934 

Economic  analysis  statement 

...29662.  46171.  S06S0 

437  Note  added 46176 

fl8.1  (a)  revised .28074 

Regulation    at    63    FR    26074 

withdrawn 45717 

3  (c)  Introductory  text 
amended;  (m)  through  (ee) 
redesignated  as  (n)  through 
(ft):  (cXD.  new  (p)  iptroduo- 


tory  text.  (1)  and  (rX2)  re- 
vised; (g)  and  new  (m)  added 

28074 

Regulation    at    63    FR    26074 
withdrawn 46717 

808.9  (cX2)  amended:  (cX3)  re- 
moved; (cX4)  redesignated  as 
(cX3) J8076 

Regulation    at    63    FR    26076 
withdrawn , 46717 

808.10  Heading.  (aX2)  and  (cX6) 
revised;  (b)  added. .20076 

Regulation    at    63    FR    28076 
withdrawn 45717 

803.11  Amended .28076 

Regulation    at    63    FR    28076 

withdrawn 48717 

808.12  (b)  revised J8076 

Regulation    at    63    FR    26076 

withdrawn 46717 

803.17  Introductory  text  amend- 
ed  26076 

Regulation    at    63    FR    28076 
withdrawn 46717 

808.18  Heading.  (bXlXU)  and  (2) 
revised;  (a),  (bXD  introduc- 
tory text  and  (c)  amended; 

(d)  added J8076 

Regulation    at    63    FR    28076 
withdrawn 46717 

803.19  (b)  and  (c)  amended J6076 

Regulation    at    63    FR    26076 

withdrawn 46717 

803.20  (a)  introductory  text  and 
(2)  amended;  (aXD  revised; 
(bX2)  added J8075 

Regulation    at    63    FR    28076 

withdrawn 45717 

803.22  (a)  and  (bXD  amended J0076 

Regulation    at    63    FR    26076 

withdrawn 45717 

803.33  Heading  revised;  (a)  intro- 
ductory text.  (2).  (5).  (7)  in- 
troductory text,  (vi)  and  (c) 

amended J6076 

Regulation    at    63    FR    28076 

withdrawn 46717 

803.40-803.43  (Subpart  D)  Added 

26076 

Regulation    at    63    FR    26076 

withdrawn 46717 

803.56  Introductory  text,  (a)  and 

(b)  amended .28076 

Regulation    at    63    FR    26076 
withdrawn 45717 
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(d) 


..30076 


TITLE  21  CtMptor  l-Con. 

808.87    (a),    (b).    (cKD    and 

amended 

Regulation    at    63    FR    30076 

wltlidrawn 48717 

804  Heading  revised .30077 

Regulation    at    63    FR    30077 

withdrawn 48717 

804.1  (a)  revlaed 30077 

Regulation    at    63    FR    30077 

withdrawn 46717 

804.3  (d)  revlaed:  (mXD  and  (3)    

amended 30077 

Regulation  at  63  FR  30077 
withdrawn 48717 

804.38  (aXD  and  (3)  amended;  (c)    

removed ...^.^...30077 

Regulation  at  63  FR  30077 
withdrawn 46717 

806  Heading  revised saaaa 

806.1  (a)  and  (bXD  revised 43233 

806.2  (f)  revised 42232 

806.10  Regulation  at  62  FR  27191 

eff.  8-l»^ 18836 

(a),  (b).  (c)  Introductory  text 
and  (2)  revised;  (cX4).  (d)  and 

(e)  amended 43232 

806.30  Regulation  at  62  FR  37191 

eff.  8-18-88 18836 

(a)  and  (c)  revised 42233 

806.30  Revised 42333 

807  Heading  revised 81836 

807.3  (dX3)  and  (g)  revised;  (s) 
added 81836 

807.20  (aX4)  revised;  (c)  and  (d) 
redesignated  as  (d)  and  (c); 

(0X3)  added 81836 

807.33  (c)  amended 81836 

813  Authority  citation  revised 38669 

814.39  (a)  introductory  text  and 

(4)  revised;  (f)  added J0633 

Regulation    at    63    FR    30633 

withdrawn 43060 

(a)  introductory  text  revised; 
r%X4)  removed;  (aX8)  through 
(8)    redesignated    as    (aX4) 

through  (7);  (f)  added 84044 

814.100  (aX3)  and  (d)  revised;  (e) 

added 19188 

Regulation    at    63    FR    19188 

withdrawn 40838 

814.104  (b)  removed;  (c).  (d)  and 
(e)  redesignated  as  (b).  (c) 
and  (d);  new  (bX8)  and  new 
(d)  revised;  new  (c)  amended 
19188 


Regulation    at    63    FR    19189 

withdrawn 40638 

814.106  Revised 19189 

Regulation    at    63    FR    19189 

withdrawn 40828 

814.108  Revised 19189 

Regulation    at    63    FR    19188 

withdrawn 40828 

814.112  (a)  Introductory  text  and 

(b)  revised 19189 

Regulation    at    63    FR    19188 

withdrawn 40826 

814.114  Revised 19189 

Regulation    at    63    FR    19189 

withdrawn 40628 

814.116  (a)  and  (d)  amended;  (e) 

added 19189 

Regulation    ait    63    FR    19189 

withdrawn 40628 

814.118  (e)  revised 19189 

Regulation    at    63    FR    19189 

withdrawn 40638 

814.130  Revised 19189 

Regulation    at    63    FR    19189 

withdrawn 40838 

814.124  (a)  amended 19190 

Regulation    at    63    FR    19190 

withdrawn 40626 

814.136  (a)  amended;  (b)  revised 

19190 

Regulation    at    63    FR    19190 

withdittwn 40828 

862.1828  Added 40366 

864.1860  Added .301^ 

868  Preamendment  device  reten- 
tion  38616 

878.8360  Revised 87060 

882.8670  Added 40661 

884  Preamendment  device  reten- 
tion  38616 

884.6100-884.6190     (Subpart     O) 

Added 48436 

888.3070  Added 40040 

880  Preamendment  device  reten- 
tion  35816 

892.3010  Added 33387 

(a)and (b)  corrected 44886 

892.3030  Added .33387 

(a)  and  (b)  corrected 44888 

893.3030  Added .23387 

892.3040  Added 33387 

882.2060  Added 23387 

900.2  (d)  revised;  eff.  4-28-09 86868 

900.12  (aX2Xil).  (cX4Xi).  (dX2) 
and  (eXlO)  amended; 
(aX2XivXA),  (3X111XB). 
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(cK4Kli).  (eXD  introductory 
text.  (SXilXA)  and  (fX8)  re- 
vised;  eff.  4-28-09; 

(eK4XiUKB)  revieed;  eff.  10- 

28-02 ..66668 

IMO  Technical  correction 28601 

1240.70  Removed 20078 

:  270.33  (bXD  amended 16688 

Proposed  Rules: 

61322 

28880.  40868. 42778.  46718 

288B0.  40866. 42773.  46718 

10 26890.  32772.  40868.  42773. 46718.  60616 

.28990.  31148.  36661 

40069.  40666. 42773.  46718 


17744 

38690 

J6890 

vinnn 

.smn 

80160 

20090 

30160 

30180 

•• 30160 

30160 

30160 

31143.36661 

27602 

'1 .20486.  23624.  24264.  24698.  27016. 

30160.46427 

20148 

J0460.  24264. 37067.  40072 

2S789 

30160 

26890 

I J8890.  30160 

.38690.  26744.  40866.  42773.  46718 

0 38890 

1 26690 

6 64082.  66664 

0 20890.  33592.  40668.  42773.  46718 

26890.  40868.  42773.  46718 

4 28890 

6 ZZ'.'.7an"iam"sBom 

6 40866.  42773,  40718 

J7888. 33662 

38782 

66864 


^13.. 


..38600 
.38127 
.26127 
.28127 
.28127 


436 38137 

440 38127 

441 „ an27 

442 an27 

443 an27 

444 38137 

446 38137 

4« 38137 

449 38137 

*M 38127 

482 36137 

«8 38127 

466 38127 

460 38137 

800 40668.  42773.  40718 

801  ...28301.  40866.  41219.  42773.  46718.  66087 

«W 40866.  42773.  40718 

810 19431.  40668.  42778,  46718 

840 40868.  42773.  46718 

860 40666.  42773.  40718 

701 30160 

800 38890 

808 38139 

W4 38138 

908 43300 

807 38744.  61874 

806 39789 

«» J9174 

812 36690.  38131 

814 19198.  30666 

820 39384 

884.. J9174 

868 44177 

872 68866 

874 J8794,  40073 

882 40873 

884 44177 

890 40677.  44177 

IWO ^7967 

1271 20744 

1300 49608 

13« 18170 

1310 48606.  666U 

TITLE  22-FOREIGN  RELATIONS 

Chapter  l-PtpoiliiMMil  of  State 
(Ports  1-199) 

40.68  Regulation  at  63   FR  670 

confirmed 36386 

40wKM  Removed 16888 

41  Authority  citation  revised 48677 

41.2  (8X3)  and  (4)  redesignated  as 
(gX6)  and  (6);  new  (gX3)  and 
(4)  added 16888 
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TITLE  22  Chapter  l-Con. 

41.3  (e)  amended 48677 

41.12  Table  amended 48678 

41.21  Heading  revised 48878 

42.22  (c)  removed:   (d)  redesig- 
nated as  (c) 48678 

41.32  Revised 16883 

41.33  Revised 16894 

42.61  (aX2)  and  (d)  removed:  (aXD 

introductory  text.  (1),  and 
(ii)  redesignated  as  (a)  intro- 
ductory text.  (1)  and  (2) 48678 

42.64  (aX2)  amended 48678 

42.64  (b)  amended 48678 

41.101  Regulation  at  63  FR  671 

confirmed:  (cXD  amended 36966 

41.107  (c)  redesignated  as  (cXD; 

(cX2)  added:  interim .24108 

(cX2Xi)  revised 

41.121  Regulation  at  63  FR  671 
confirmed 

41.122  (aX4)  and  (11X9)  added 16886 

60  Authority  citation  revised 20816 

80.40  (a)  amended 20816 

61.70  Regulation  at  62  FR  62606 

confirmed 44777 

61.80  Regulation  at  62  FR  32606 

confirmed 44777 

93  Authority  citation  revised 16887 

93.1  (a),  (b).  (c)  and  (e)  amended 

16687 

121.1  Amended 17330 

140  Added 36674 

Chapl«r    II— Agoncy    fbr  Intor- 

noHonol    D«v«lopment.  Intor- 

ncMonol      DwttlopfTwnl  Co~ 

op«rcMon       Agency  (Parts 
200—299) 

228.11  (e)  revised 38761 

228.21  (a)  amended:  (cX4)  revised 

38780 

228.61  (a)  introductory  text  and 

(1)  revised 38761 

228.63  Introductory  text  and  (a) 

revised 38762 

Chapter  V-Unlled  Statot  Infor- 
moHon  Agency  (Parts  500—599) 

614  Suspension  of  ai>idicability 

34276 

Policy  statement 42233 

614.90   (Subpart  H)   Added:   in- 
terim   34B10 


Proposed  Rul^: 


201. 
803. 


.48682 
.18800 


TITLE  23-HIGHWAYS 

Chapter  l-Federal  Highway  Ad- 
mlnistiallon,  Department  of 
Transportation  (Parts  1—999) 

686.601  (a)  revised 33648 

Chapter  ii-Natlonal  Highway 
Traffic  Safety  Administration 
and  Federal  Highway  Adminis- 
tration, Department  of  Trartspor- 
tatlon  (Parts  1200-1299) 


1226  Added:  interim 

1240  Added:  interim 67900 

1270  (Subchapter  D)  Added:  in- 
terim  83886 

1276  Added:  interim 68802 

Chapter  Ill-National  Highway 
Traffic  Safety  Administration, 
Department  of  Transportation 
(Parts  1300-1399) 

1336  Added:  interim 54048 

1340  Added 46392 

1345  Added:  interim 82567 

Proposed  Rules: 

1—199  (Ch.  I) 8220B 

665 31980,  31967 

668 27228 

1331 33220.44416 

TITLE  24-HOUSING  AND 
URBAN  DEVELOPMENT 

Subtitle  A-Ofllce  of  the  Sec- 
retary, Department  of  Housing 
and  Urtxm  Development  (Parts 
0-99) 

6.100  Amended 23853 

6.214  Amended 23863 

6.408  (a)  revised:  (b)  amended 23853 

6.530  (cXlXii)  and  (2X1)  revised 

23863 

6.701—5.706  (Subpart  G)  Added 46677 

5.801  Added 46601 


1.28  (aX6)  revised 23853 

0.19  (bX17)  revised;  interim 
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:hapter  II— Office  of  Assistant 
Secrataiy  fbr  Housing-Federal 
Housing  Commissioner,  Depart- 
ment of  Housing  and  Urtxm  De- 
velopment (Parts  200—299) 

:  00.3—200.106  (Subpart  A)  Heaing 

added 46692 

!  00.36  Added 46692 

201.20  Reerulation  at  62  FR  66181 

J     confirmed 44361 

I  01.26  Regrolation  at  62  FR  66181 

confirmed 44361 

:  02.2  Regulation  at  62  FR  66181 

confirmed 44361 

:  02.3  Regulation  at  62  FR  66181 

confirmed 44361 

:02.5  Regulation  at  62  FR  65181 

confirmed 44361 

!  02.7  Regulation  at  62  FR  66182 

confirmed:  (a)  amended 44361 

!  03.3  Regulation  at  62  FR  65182 

confirmed 44361 

S  03.4  Regulation  at  62  FR  65182 

confirmed 44361 

3)3.255  (bK5)  revised;  interim 29507 

46  (e)  revised;  interim 17656 

.260  Added 46578 

.1  Heading  revised;  (b)  redes- 
ignated as  (c);  new  (b)  added 

46602 

505  (b)(6)  removed .....46678 

(bX7)  revised 46663 

966.507  Added 45678 

pB6.510  (a)  revised 46578 

Cphapter  III— Government  Notional 
Mortgage  Assodahon.  Depart- 
ment of  Housing  and  Uitxm  De- 
velopment (Parts  300-399) 

r.5  (a)  amended;  (e)  and  (f) 
added  (0MB  number);  in- 
terim  61251 

ffiO.13  Revised;  interim 51251 


CtKipter  IV-Offlce  of  MuNliamly 
Housing  Assistance  Restnjdur- 
Ing,  Department  of  Housing  and 
Urtxm  Development  (Parts 
400-499) 

Chapter  IV  Established;  interim 

48943 

401  Forums 50627 

Technical  correction 66333 

402  Forums 50537 

Technical  correction 

Ctiopter  V-Ofllce  of 
Secretary  for  CommunRy  Plan- 
ning and  Development.  Depart- 
ment of  Housing  and  Urtxm  De- 
velopment (Parts  500-599) 

Chapter  V  cnarification .36136 

570.415  (k)(3)(ii)  revised .31880 

570.416  Regulation  at  63  FR  9683 
confirmed 48438 

508  Added;  interim 19166 

Regulation  at  63  FR  19156  con- 
firmed  , 

566.200  0MB  number 

508.206  OMB  number 

598.210  OMB  number „ 63268 

666.215  OMB  nujnber 53382 

566.415  OMB  number .63208 

598.430  0»IB  number .53888 

Ctiapler  Vlll-Ofllce  of  ttte  Assist- 
ant Secretary  for 
Housing-Federal  Housing 
Commissioner.  Department  of 
Housing  and  Uilxm  Develop- 
ment (Section  6  Housing  Assist- 
ance Programs  and  Section  202 
Direct  Loan  Program)  (Parts 
800-699) 

880.201  Amended ^46678 

880.207  (a)  removed 46578 

880.601  (dXD  revised 46683 

881.201  Amended 46678 

881.207  (a)  removed 46678 

882  Heading  and  authority  cita- 
tion revised 83853 

882.101  Revised .23853 

882.102  Revised J38S3 

(b)  amended 46678 

882.106  Removed J3864 
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TITLE  24  Chaplor  Vlll-Con. 

882.108  Removed 23864 

882.109  Removed 238M 

882.110  Removed 23854 

882.111  Removed 23854 

882.112  Redesignated  as  882.414 23854 

882.118  Removed 23854 

882.201—882.219  (Subpart  B)  Re- 
moved  23854 

882.217  Redesignated  as  882.517 23854 

882.301— «82.335  (Subpart  C)  Re- 
moved  23854 

882.401  Revised 23854 

882.402  Removed 23854 

882.404  Revised .23854.  46579 

882.406  Redesignated  as  882.810 23857 

882.407  Revised 23865 

882.411  (c)  amended 23855 

882.413  (c)  removed 23855 

882.414  Redesignated  from  882.112 
23854 

882.501  Removed 23855 

882.502  Removed 23855 

882.508  Removed 23855 

882.504  Removed 23855 

882.506  Removed 23855 

882.506  Removed 23855 

882.508  Removed 23855 

882.511     Heading     revised;     (a) 

through  (e)  redesignated  as 
(b)  through  (f);  new  (a)  added 


.23855 


882.514  (aXD.  (d)(1)  introductory 
text,  (iv)  and  (v)  amended; 
(dX2Xvl)  redesignated  as 
(dXlXvi);  (e)  revised 23855 

882.515  (b)  amended;  (c)  redesig- 
nated as  (d);  new  (c)  added 
23855 

882.517  Redesignated  from  882.217 

23854 

882.601—882.606  (Subpart  F)  Re- 
moved  23854 

882.701—882.769  (Subpart  G)  Re- 
moved  23864 

882.802  Amended 23855 

882.803  (b)  revised 23866.  46679 

882.806  (dXlXiXB)  amended;  (c) 

revised 23855 

882.806  Heading.  (aX3)  and  (4)  re- 
vised; (aX2)  amended;  (a)(2) 
undesignated  text  designated 

as  (a)(2Xii):  (aX2Xi)  added 23866 

882.807  (a)  and  (d)  revised 23866 

882.808  (d).  dXD.  (3)  and  (o) 
amended;  (b)(4).  (c)  and  (1X2) 
revised 23867 


882.810  Removed;  new  882.810  re- 
designated from  882.406;  new 

(gXlXlliXC)  amended 23857 

883.302  Amended 46679 

883.310  (aXD  and  (bXD  removed 

46579 

884.102  Amended 46579 

884.110  (b)  revised 46579 

886.102  Amended 46579 

886.113  Heading,  (a),  (b)  and  (n) 

introductory  text  revised; 
Introductory  text.  (c) 
through  (h)  and  (J)  through 

(m)  removed 46679 

886.302  Amended 46580 

886.307  Heading,  (a),  (b).  (m)  in- 
troductory text  and  (n)  in- 
troductory text  revised;  in- 
troductory text,  (c)  through 
(h).  (j)  through  (1).  (o)  and  (p) 

removed 46680 

886.318  (dXD  revised 46593 

888  Fair  market  rent  schedules 

61224.52868 

891.180  Added 46680 

Chapter  IX-Offlce  of  Assistant 
Secretary  for  Public  arKJ  Indian 
Housing.  Department  of  Hous- 
ing and  Urtxm  Development 
(P^rts  900—999) 

901.1  (cXD  existing  text  des- 
ignated as  (cXlXil):  (cXlXD 

added 46617 

902  Added 46617 

965.601  (Subpart  F)  Added 46580 

968.103  (eX3)  and  (4)  redesignated 
as  (eX4)  and  (5);  new  (eX3) 

and  (fX4)  added 46107 

968.112  (f)(4)  amended 46106 

982  Authority  citation  revised 23857 

982.4  Revised 23867 

Corrected 31625 

982.53  (a)  revised 23859 

982.54  (dX7)  revised;  (dX16) 
through  (19)  redesignated  as 
(d)(18)  through  (22);  new 
(dX15).  (16)  and  (17)  added 23859 

982.102  (d)  removed .23895 

982.152  (aX3)  added;  (cXD  revised 
23859 

982.153  (a)  designation  and  (b)  re- 
moved  23860 
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82.158  (f)(6)  amended:  (fK7)  re- 
designated as  (f)(8):  new  (fK7) 

added , 

(a)  amended 46693 

182.204  (c)  revised 23860 

182.205  Heading  and  (c)  revised 
23860 

162.206  (b)(1)  amended:  (aX2)  re- 
vised  23860 

207  (c)  redesignated  as  (d): 

new  (c)  added 23860 

$82,302  (a)  revised 23860 

!.308  (b)(1)  amended:  (b)(2)  re- 
vised  23860 

306  (d)  and  (e)  redesignated  as 

(e)  and  (f):  new  (d)  added 27437 

316  Added 23860 

Corrected 31625 

352     (cK7)     revised:      (cX8) 

I  amended:  (c)(9)  redesignated 
as  (cX12):  new  (c)(9),  (10)  and 

!      (11)  added 23860 

982.401  (aXD  amended 23861 

982.402  (c)  revised 23861 

r.451  (a)  removed:  (b)  and  (c) 
redesignated  as  (a)  and  (b) 
23861 

982.452  (bX2)  revised 23861 

982.501—982.517       (Subpart       K) 

Added 23861 

982.552  (aXD  revised .23865 

982.601—982.624  Added .23865 

982.623  (bX2Xi)  corrected 31625 

Gto3.1  Re  vised 23870 

Si63.2  Introductory  text  amended 

23870 

BI83.3  (d)  added .23870 

B|83.5  Revised 23870,  46580 

EIB3.7  (b)  introductory  text  and 
(7)  revised:  (bX5)  amended: 
(d)  and  (f)  removed:  (bX8) 
and  (c)  added:  (c)  and  (g)  re- 
designated as  (d)  and  (f) 23870 

W3.10  (gXl)(iii)(B)  amended 2387 

*3.12  Revised 2387 

3IB3.13  Revised 2387: 

383.14  Removed 2387: 

r.51  (d)  introductory  text  re- 
vised  2387: 

163.52  (a)  and  (c)  amended. 2387 

163.55  (a)  and  (b)  amended 2387 

163.101  (bX3)  amended 2387: 

163.103  (d)  amended 2387: 

I  B.161  (bX3)  amended 2387 

163.201  Revised 2387 

163.202  Amended 2387: 


983.203  (aXl).  (b).  (dX6)  and  (gXD 
amended:  (e)  added 23871 

983.204  (e)  added 23871 

983.206  Removed:  new  983.206  re- 
designated flrom  963.206 23871 

983.206  Redesignated  as  983.206: 
new  983.206  redesignated 
flrom  983.207 28871 

983.207  Redesignated  as  963.206; 
new  983.207  redesignated 
f^m  983.208  and  revised 23871 

963.208  Redesignated  as  963.207 .23871 

983.251—863.262       (Subpart       F) 

Added J3871 

965  Added 48666 

965.102  Stayed 48660 

985.105  (a),  (b),  (d)  and  (e)  stayed 

48660 

966.107  Stayed 48560 

Chapter  X-Ofllce  of  Ataiitant 
Secretary  for  Housing-Federal 
Housing  Commissioner,  Depart- 
ment of  Housing  and  Urtxm  De- 
velopment Onterrtale  Land 
Sales  Registration  Program) 
(Parts  1700-1799) 

1005.101  Revised:  interim 48960 

1006.108  Amended:  Interim 48960 

1006.104  (d)  and  (e)  revised;  in- 
terim  48090 

1006.106  (dX2).  (3).  (4),  (e)  and  (f) 

revised:  interim 48890 

1006.106  Revised:  interim 48860 

1006.107  (aXl)  and  (b)  introduc- 
tory text  revised;  (bX2) 
amended:  interim 48891 

1005.111  Revised:  interim 48991 

1005.112  Amended:  interim 48691 

CtKipter  X-Ofnce  of  Assistant 
Secretary  fbr  Housing-Federal 
Housing  CommlKioner.  Depart- 
ment of  Housing  and  Urban  De- 
velopment Onterstate  Land 
Sales  Registration  Program) 
(Parts  1700-1799) 

1710.20  (a)  amended .54332 

1710.35  (a)  revised 54332 
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TITLE  24 

Chapter  XX-Offlce  of  Assistant 
Secretary  for  Housing— Federal 
Housing  Commissioner.  Depart- 
ment of  Housing  and  Urban  De- 
velopment (Parts  3200—3899) 

3280  Interpretive  Bulletin 26386 

Proposed  Rules: 

5 36650.  35662.  41754 

6 26022 

35 64422 

36 64422 

37 54422 

50.... 30046 

55 30046 

58 30046 

91 67882 

180 26022 

200 26702.  32958.  35662.  41754 

203 24736 

207 26702.  35650.  41764 

236 35662.  41754 

266 35650,  35682.  41764 

291 29496.  35650 

570 26022.  57882 

880 35650.  35662.  41764 

881 36660.  41764 

882 36650.  41764 

883 35650.  41754 

884 35660.  41764 

886 35650.  35662 

888 24846 

891 41754 

901 35672.  40682 

965 35650.41754 

982 35682.  41764 

983 35650.  41754 

3280 26392.58570 

3282 64628 

TITLE  25-INDIANS 

CtKpter  Ill-National  Indtan 
Gaming  Commission  (Parts 
500-599) 

614  Technical  correction 17489 

618  Added 41969 

Proposed  Rules: 

11 32631 

61 36866 

291 19683 

642 42940 


TITLE  26-INTERNAL  REVENUE 

CtKpter  I— Inlemal  Revenue  Serv- 
ice. Department  of  ttie  Treasury 
(Parts  1-799) 

1  Authority  citation  amended 16898. 

30623.  33666.  36180.  41421.  44389. 
47173.  50144.  52600.  65023.  56562 

1.32-3T  Added 34696 

1.62-2  (m)  amended 52600 

1.62-2T  Added 52800 

1.108-4  Added 66662 

1.108-6        Redesignated        from 

I.108(c>-1 56563 

l.lOfr-6  Added 56663 

1.108(a)-l  Removed 66563 

1.10e(a)-2  Removed 56563 

1.108(b)-l  Removed 66663 

1.106(0-1  Redesignated  as  1.108-^ 

56563 

1.274(d)-lT  Added 52601 

1.274(d)-2  (b)  added 52601 

1.367(a)-lT  (a).  (c)(1)  and 
(3XliKC)  concluding  text 
amended;  (b)(2)(i)  and  con- 
cluding text  removed;  (c)(2) 

revised 33555 

1.367(a>-3  (a),  (b)  and  (d)  revised; 
(c)(l)(iiiXB)  amended;  (e) 
through    (h)    removed;    new 

(e).  (f)  and  (g)  added 33566 

1.367(a)-3T  Removed 33561 

1.367(a)-8  Added 33562 

1.367(b)-l  Added 33566 

1.367(b>-4  Added 33567 

1.367(b)-7  (a)  and  (b)  added 33668 

1.367(d)-lT  (a)  amended 33568 

1.36^1  (eX6)  Example  2  revised 

50768 

1.402(a)-l  (bX2Xii)(d)  and  (c)  re- 
instated; CFR  correction 43303 

1.411(d)-4  Amended ...30623 

Amended 47173 

1.411(d)-4T  Added  (temporary) 47173 

1.417(e)-l  (d)  revised 16898 

1.417(e)-lT  (d)  revised 16902 

1.460-0  Amended 36181 

1.460-6  (j)  added 36181 

1.460-6T  Removed 36181 

1.465-27  Added 41421 

1.529-1  (c)  corrected 65918 

1.861-18  Added 62977 

1.863-3  (f)  revised:  (h)  amended 

65023 

1.927(e)-lT  Removed 60144 
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ij927(e)-l  Added 50144 

lJ96-«  (a)(5)  amended 55025 

:  -ge-llT  Added 44388 

^.|B85-1  Corrected 15760 

(bX2)(iiXC)(/)  heading  and  (2) 
correctly  added 15761 

l(cX6)  amended 

tM&-4  (a)  amended 

1.885-7  (bX3).  (CX5)  and  (dX6)  cor- 

^rected 1576I 

1.M&-8T  Added 40368 

;(cX3XlvXB)  corrected 55333 

1|.I001-5T  Added 40388 

i|016-7  Removed 56663 

1.1016-8  Removed 66663 

1.1017-1  Revised 56563 

L1017-2  Removed 56565 

L6088B-1  Added 

1.6038B-1T  Heading,  (a)  through 

J<2).  (c)  introductory  text 
d  (f)  revised;  (bX3)  redesig- 
ted  as  (bX4);   new  (b)(3). 
(6)  and  (g)  added 33570 
IT  Removed 35518 

I;,<i045-2T  Removed 35518 

1^0045-1  (1)  revised:  (q)  amended 

,    36518 

1045-2  (g)(2)  revised;  (1)  amend- 

1  ed 36619 

!e7(b)-l  (a)  and  (cXD  revised; 
authority  citation  removed 

33670 

7  387(b)-4  (a)  and  (b)  revised;  au- 

![thority  citation  removed 33670 

7:^(b)-7  (a)  revised;  authority 

,    citation  removed 33570 

20;aO44-l  (e)  Example  8  added 44383 

20«2O44-lT  Removed 44383 

a8;2056(b)-(7)  (dX3)  and  (h)  Exam- 
ple 6  revised 44383 

28i2056(b)-7T  Removed 44383 

28i2066(b)-10  Revised 44383 

28;2066(b)-10T  Removed 44383 

31  Authority  citation  amended 

32736 

-1  (fX4)  amended 32736 

-IT  Added 32736 

Authority  citation  amended 

35801 

1-lT  Added 35801 

'  Added 35801 

-7T  Added 35801 

Added 358OI 

Corrected 46610 

48J1062-8T  Added 36602 


48.40e2-10T  Added 36802 

48.4081-3T  Added 36808 

48.4101-2T  Added 36808 

48.4101-3T  Added 36808 

48.6427-lOT  Added 36804 

48.6427-llT  Added 36804 

(cX4)  corrected 46810 

64  Authority  citation  amended 

57668 

54.8e01-lT  (a)  revised;  (c)  amend- 
ed; interim .67563 

54.8801-2T  Introductory  text  re- 
vised; interim 57664 

64.8811-1  Added;  interim 67564 

54.8831-lT  (bXl)  revised;  interim 

67566 

145.4062-1  (aX2Xii)  redesignated 
as  (aX2XiiXA);  new 

(aX2XiiXA)  V  amended: 

(aX2Xii)(B)  added 36604 

301.6011-2  (aXl).  (bXD,  (2).  (cXD 
heading,  (i).  (iil),  (2),  (d).  (f), 
(g)  heading  and  (2)  revised: 
(OdXlv)  added;  (cX3)  "and  (4) 

removed;  (e)  amended 36618 

301.6011-2T  Removed iffpap 

301.7628-1  Revised 44778 

301.7623-lT  Removed 44778 

301.8100-13T  Removed 66666 

602.101  (c)  table  amended  (OBfB 

numbers) 30624.  33670.  34666.  35806. 

36806.  36181.  44383.  44778.  53882. 
66025.66666 

Proposed  Rules: 

1-788  (Ch.  I) 44181 

1 17873.  18684. 18864.  20156.  24766.  25786. 

27534.  28858.  28861.  32164.  33686. 

34615.  34616.  37286.  38138.  40383. 

41754.  43353.  43354.  44416.  46018. 

46837.  47214.  47455.  48144.  48148. 

48154.  50816.  52660.  56366.  56664. 
56878.57636 

31 32774.60818 

48 35683 

53 41486.63862 

M 67666 

261 43361 

301 37286.  41486.  43364.  46206.  66878 
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TITLE  27-ALCOHOL.  TOBACCO 
PRODUCTS  AND  FIREARMS 

Chapter  I— Bureau  of  Alcohol,  To- 
bacco and  Firearms,  Deport- 
ment of  ttie  Treasury  (Parts 
1-299) 

4.21  (e)(5)  amended 44782 

4.24  (bXD  amended 44783 

9.93  (c)(ll).  (17)  and  (18)  revised: 

(c)(19)  added 16904 

9.156  Added 33863 

9.159  Added 16904 

19.11  Amended 44783 

24.10  Amended 44783 

24.76  Heading  revised 44783 

24.257  (a)(3Xiii)  revised;  (a)(3)(iv) 

and  (c)  added;  0MB  number 

44783 

24.278  (d)  revised 44783 

53.11  Amended 52608 

53.61  (b)  revised 52603 

55.11  Amended 45001 

55.30  (a),  (b)  and  (d)  introductory 

text    amended;     (cX4)     and 
(dX3)  revised 45002 

55.41  (bX2)  revised 45002 

55.42  Revised 45002 

55.43  Revised 45002 

55.45  (b)  amended 45002 

55.46  (b)  revised 45002 

55.51  Revised 45002 

55.63  (d)  heading  revised 45002 

55.102  Revised 45002 

55.103  (aXD  and  (2)  revised ...45008 

55.105  (d)  revised 45008 

55.122  (bX4).  (5).  (cX4)  and  (5) 
amended 45008 

55.123  (bX3).  (4).  (cX4).  (5)  and 
(dX3)  amended 45008 

55.124  (bX4).  (5).  (cX4)  and  (5) 
amended 45008 

55.125  (a)  amended;  (b)  removed; 
(c)  tiirough  (f)  redesigrnated 
as  (b)  through  (e);  heading, 
(a)  introductory  text,  new 
(bX4)  and  (5)  revised 45003 

55.127  Amended 45003 

55.141  (a)(7)  revised 45003 

55.163  Amended 45008 

55.201  (d)  revised;  (f)  added;  0MB 
number 45008 

55.202  (b)  revised 45008 

55.206  (b)  amended 45003 

55.218  Amended 45003 


55.221  Heading,  (a)  and  (d)  re- 
vised  45004 

55.222  Amended 45004 

55.223  Table  amended 45004 

55.224  Table  amended 45004 

178.1  (a)  revised 35522 

178.11  Amended 35522.  58278 

178.32    (a)(7).    (SXiilXB).     (d)(7). 

(8X11XB)  amended;  (a)(9)  and 

(dX9)  added 35522 

178.50  (b)  and  (c)  amended:  (d) 

added 35523 

178.73  Revised 58278 

178.74  Revised 58278 

178.78  Revised 58278 

178.96  (b)  amended;  (c)  revised 58278 

178.97  Revised 58278 

178.99  (cX7)  and  (8XiiXB)  amend- 
ed: (cX9)  added 35523 

178.100  (a)    existing    text    des- 
ignated as  (aXD:  (aX2)  added; 

(c)  revised 35523 

178.102  Revised 58279 

178.103  Added 37742 

178.124  (c)  revised;  (d),  (e)  and  (f) 

amended;  0MB  number 58279 

178.124a    (e)    introductory    text 

amended 58280 

178.125a  Amended 58280 

178.129  (b)  revised;  (c).  (d)  and  (e) 
redesigrnated  as  (d).  (e)  and 

(f);  new  (c)  added 58280 

178.130  (aXD  amended 35523 

Removed 58280 

178.131  Revised 58280 

178.134  Added 35523 

178.141  Introductory  text  revised 

35523 

178.144  (cX6)  and  (7)  amended; 

(c)(8)  added 35523 

178.150  Revised 58280 

179.86  Amended 58281 

194  Authority  citation  revised 44783 

194.239—194.241         Undesignated 

center  heading  and  sections 

removed 44784 

250.11  Amended 44784 

251.11  Amended 44784 

Proposed  Rules: 

4 27017.  44819,  49883 

9 45427,  48658 

19 44819 

24 44819 

178 35561 

194 44819 
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:S0 44819' 

:S1 44819 
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TITLE  28-JUDiaAL 
ADMINISTRATION 

Chapter  l-Departmwit  of  JusHce 
(PcNts  0-199) 

L2»— 0.29J  (Subpart  E-4)  Added 

36847 

).29e  (aXD  corrected 40788 

>.115  Revised 51519 

>.116  Amended 51519 

1.1—2.67  Designated  as  Subpart 

A;  heading  added;  interim 39176 

1.20  Amended;  Interim 39176 

!.62  Redesignated  as  2.68  (Sub- 
part B);  new  2.62  redesig- 
nated from  2.63;  interim 39176 

L63  Redesignated  as  2.62;   new 

2.63  redesignated  from  2.64; 
interim 39176 

:i.64   Redesignated   as   2.63;   new 

2.64  redesignated  from  2.65; 
interim 39176 

|.65  Redesignated  as  2.64;   new 

2.65  redesignated  from  2.66; 
Interim 39176 

^.06  Redesignated  as  2.65;   new 

2.66  redesignated  frt>m  2.67; 
interim 39176 

67  Redesignated  as  2.66;  interim 
39176 

68  (Subpart  B)  Redesignated 
frt>m2.e2;  Interim 39176 

^70—2.89  (Subpart  C)  Added;  in- 
terim  39176 

^  (f)  table  revised;  Interim 57061 

2  (bK9)  corrected 51401 

^.3  (a)  corrected;  CFR  correc- 
tion  51300 

(a)  corrected 51401 

16.8  (c)  corrected 51401 

!|S.ll  (bX7)  correctly  revised 36295 

(e).  (g),  (1X1)  and  (3)  corrected 

51401 

M  (a),  (bXl)  and  (2)  corrected 

51401 

1)3.41  (a)  and  (c)  corrected;  CFR 

correction 51300 

(a)  and  (d)  corrected 51401 

10.42  (b)  and  (c)  heading  cor- 
rected  51401 

1^.50  (a)  corrected ; 51401 

L6.54  (cX4)  corrected 51401 

IB  Appendix  I  corrected 51401 

S  Added 58307 

ip  Heading  and  authority  cita- 
tion revised 50761 


33.1—33.80  Designated  as  Subpart 

A 50761 

33.1—33.3  (Subpart  A)  Designa- 
tion removed .50761 

33.1  Amended J0761 

33.3  Amended 60761 

33.10—33.12  (Subpart  B)  Designar 

tion  removed 60761 

33.20—33.23  (Subpart  C)  Designar 

tion  removed .60761 

33.30—33.32  (Subpart  D)  Designsr 

tion  removed 60761 

33.40-33.41  (Subpart  E)  Designar 

tion  removed 60761 

33.40  Amended 60761 

33.50—33.52  (Subpart  F)  Designar 

tion  removed .50761 

33.60—33.61  (Subpart  O)  Designa- 
tion removed 60761 

33.70—33.71  (Subpart  H)  Designar 

tion  removed 60761 

33.80  (Subpart  I)  Designation  re- 
moved  60761 

33.100—33.103  (Subpart  B)  Added 

60761 

92  Heading  and  authority  cita- 
tion revised .60148 

92.1—92.6  Designated  as  Subpart 

A 60146 

92.7—92.13  (Subpart  B)  Added 50146 

Chapter  l-Departmwit  of  Justice 
(Parts  0-199) 

500.1  (d)  revised.... 66776 

508  Revised 66775 

551.90  (Subpart  I)  Revised .56774 

Proposed  Rules: 

23 ,38766 

25 43883 

31 ,66000 

TITLE  29-LABOR 

Subtitle  A-Ofnce  of  the  Secretary 
of  Labor  (Parts  0-99) 

70a  Redesignated  as  part  71 66741 

71  Redesignated  trom  part  70a 

and  revised 66741 

Chapter  IV-Offlce  ot  Labor-Man- 
agement Standards.  Depart- 
ment of  Labor  (Parts  400-499) 

406.10  OMB  number 
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TITLE  29  Chapter  IV-Con. 

408.13  0MB  number 


Chapter  X-NoNorKi  MedoHon 
Board  (Parts  1200-1299) 

1208  Authority  citation  revised 

...44394 

1208.2  Revised 44394 

1208.6  Revised 44395 

Chapter  XVII— OccupaliorKri 

SafMy  arKJ  Health  Admlnislra- 
tlon.  Department  of  Labor  (Parts 
1900-1999) 

1910  Meeting 39029 

(dK3).  (jX9KiXA).  (B)  and  (n){2) 
revised;   (j)(10)   through   (14) 

added 50729 

1915  Meeting 39029 

1926  Meeting 39029 

1952.354  (b)  revised 53281 

1952.355  (b)  amended 53281 

Chapter  XXV-Pension  and  Wel- 
fare Benefits  Administration,  De- 
partment of  Labor  (Parts 
2500-2599) 

2520.102-3  (u)  revised;  interim 48375 

2590  Authority  citation  revised 

57556 

2590.711  Revised;  interim 57556 

CtKipter  IV— Office  of  Labor-Man- 
agement StarKJards.  Depart- 
ment of  Labor  (Parts  400—499) 

4011  Appendix  A  amended 38306 

4022.7  (b)(1)  revised:  (d)  added 38306 

4041A.43  (b)(1)  amended 38306 

4044  Appendix  B  amended 38083.  43623. 

49286.55334 

Appendix  B  corrected 58101 

4044.52  (b)  introductory  text  re- 
vised  38306 

4044.54  Amended ^ 38306 

4050.2  Amended 38306 

4050.5  (a)(2)  amended 38306 

4050  Appendix  A  amended 38306 

4281.13  (a)  introductory  text 
amended;  (b)  removed;  (aXD 
through  (5)  redesignated  as 

(a)  through  (e) 38307 

4281.14  Heading  and  (a)  amended 
38307 

4281.15  Removed 38307 


Projposed  Rules: 


56.... 
57.... 
77.... 
1915. 


40800 

40800 

40800 

41755 

1926 43452 

2510 50542 

2520 48376.58335 

2560 48390.58335 

4022 57228.57229 

4044 57228.57229 

4050 57229 

TITLE  30-MiNERAL  RESOURCES 

CtKipter  I— Mine  Safety  and 
Health  Administration.  Depart- 
ment of  Labor  (Parts  1—199) 

21  Removed ....47119 

24  Removed 47119 

48.2  (a)(1)  introductory  text 
amended;  (aXDdi)  removed: 
(aXlXiii)  redesignated  as 
(aXlXii):  (aX2)  and  (b)  re- 
vised  53759 

48.3  (a)  introductory  text  amend- 
ed  53759 

48.5  (d)  revised 53760 

48.6  Heading,  (a),  (b)  introduc- 
tory text  and  (7)  revised; 
(bX8)  and  (9)  redesignated  as 
(bX12)  and  (13);  new  (bX8). 
new  (9),  (10).  (11).  (c).  (d)  and 

(e)  added 53760 

48.8  (c)  revised 53760 

48.22  (a)(1)  introductory  text 
amended 53759 

(aXl)(ii)  removed;  (aXlXiii)  re- 
designated as  (aXlXii):  (a)(2) 
and  (b)  revised 53760 

48.23  (a)  intttKiuctory  text 
amended 53759 

48.25  (d)  revised 53760 

48.26  Heading,  (a),  (b)  introduc- 
tory text.  (5)  and  (7)  revised; 
(bX8)  redesignated  as  (bX12); 
new  (b)(8).  (9).  (10),  (11).  (c). 

(d)  and  (e)  added...... 53760 

48.28  (c)  revised 58761 

75.161  Revised;  eff.  10-6-99 58761 

75.506  (d)  revised 47119 

75.1909  (cX5)  correctly   revised; 

CFR  correction 50693 

77.107-1  Revised;  eff.  10-6-99 68761 
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'  7.109  Removed 53761 

17.1713    (dX3)    and    (4)    revised; 

(dX6)  added 58613 

^hoptor  ll-Mineralt  Manage- 
ment Senrlce.  Department  of 
ttie  Interior  (Ports  200-299) 


60—203.91  (Subpart  B)  Head- 
ing amended 57249 

^.50  (a)  amended 67249 

.84  (b)  introductory  text 
amended;  (bX7)  and  (c)  re- 
vised  67249 

.101  (e)  Table  1  amended ...37068 

.806  (aX3)  revised 37068 

.1000  (c)  revised 43880 

1001  Amended 43881 

160.1007  Heading  and  (a)  intro- 
ductory text  revised:  (aX2) 
amended 43881 

E.1404  (d)  added 42711 
Added  (OMB  numbers  pend- 
ing)  42711 

Workshop 43624 

953.15  (f)  corrected 48678 

^tKipter  Vi— Bureau  of  Mines.  De- 
partment of  Itte  Interior  (Parts 
600-699) 

m  Removed;  interim 40178 

{(tiKipter  Vll-Offlce  of  Surtdce 
Mining  Redamalton  and  En- 
forcement. Department  of  ttie 
Interior  (Parts  700-999) 

901.15  Table  amended 36807 

904.15  Table  amended 49430 

9|4.15  Table  amended 38729. 51829 

914.16  (n).  (p)  and  (gg)  removed 
1 1     ^ 51829 

7.15  Table  amended 40827.  41427 

7.16  (b)  removed 40827 

(n)  added 41427 

7.17  (a)  removed 40827 

Corrected 47091 

7.30  Added 68267 

9i8.15  Table  corrected 38881 

^.10  (b)  removed 43320 

^.16  Table  amended 43321 

914.16  (a)  and  (e)  removed;   (f) 

through  (n)  added 43321 

916.30  Revised 40794 

994-16  Table  amended «434 

1 114.16  (y)  and  (z)  removed 49434 


936.15  Table  amended 51888 

936.15  Table  amended 42S79 

948.16  Ttible  amended 37777 

948.16  (mm)  and  (ooo)  revised; 

(ppp)  removed 37777 


Proposed  Rules: 


26. 
29. 
66. 
57. 
70. 
71. 


.47120 
.47120 
.46078 


.46873.  47U0.  66104 

47123 

.47123 


72 .37796.  41766.  66811 

76 37796.  38066.  41766.  47120.  47122.  66811 

77 46073 

90 47123 

a06 36868.  38366.  40073 

707 40871.  46061 

874 40871.  46961 

901 , 46192 

902 42774 

904 41606.  48661 

916 56025 

917 45430 

920 60176 

924 44192 

984 60177 

986 63618 

986 56979 

938 40237.  45199.  46973.  61324 

943 53003 

944 36868 

948 38790 

960 40884 

TITLE  31 -MONEY  AND 
FINANCE:  TREASURY 

Subtitle  A-(Mlce  of  the  Secielary 
of  ttie  Treasury  (Parts  0—50) 

1.16  (a)  through  (d)  and  (f) 
through  (J)  revised 38733 

1.17  (aXD  through  (5).  (b).  (c). 
(d).  (1).  (m).  (r)  and  (s)  re- 
vised  39733 

1.18  Revised 38733 

1.20  (d)  through  (g)  revised 38733 

1.21  (a)(6Xii)  revised 30734 

1.492  (a)  through  (d)  revised 39734 

CtKipter  I— Monetary  Offices,  De- 
partment of  ttie  Treasury  (Parts 
51-199) 

103  Technical  correction 37777 
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CHANGES  JULY  1.  1998  THROUGH  OCTOBER  30.  1998 


TITLE  31  Chapter  i-Con. 

103.22  Revised 


.50156 


Chapter  II— Fiscal  Service.  De- 
partment of  ttte  Treasury  (Parts 
200-399) 

206  Revised 51502 

285  Regulation  at  62  FR  34179 

conflnned 46140 

285.1  Regulation  at  62  FR  36210 

confirmed;  (a)  amended:  (g). 

(m).  (n)  and  (o)  revised:  (JK5) 

added 46145 

285.4  Added 44988 

317  Authority  citation  revised 38041 

317.0  Revised 38041 

317.1  (d)  revised 38041 

317.8  Appendix  amended 38041 

317.9  (bK2)  removed:  (bXD  redes- 
ignated as  (b):  new  (b)  table 
amended 38041 

321  Authority  citation  revised 38042 

321.0  (a)  and  (b)  revised 38042 

321.1  (o)  revised 38042 

321.3  (c)  revised 38042 

321.6  Revised 38042 

321.7  (a)  and  (g)  revised 38042 

321.9  (a)  revised 38042 

321.12  Revised 38042 

321.25  (b)(2)  removed:  (b)(1)  redes- 
ignated as  (b):  new  (b)  table 
amended 38042 

321  Appendix  amended 38042,  38043 

330  Authority  citation  revised 38044 

330.1  (f)  revised 38044 

330.5  (a)  revised 38044 

330.6  (a)  revised 38044 

330.7  Revised 38044 

330.8  Revised 38044 

330.9  (b)(2)  removed:  (bXD  redes- 
ignated as  (b):  new  (b)  table 
amended 38044 

330.10  Revised 38044 

357  Determination 35807,  50159 

359  Added 38044 

359.2  (eXlXi)  through  (v)  revised 
45946 

359.3  (bXl)  revised 45947 

360  Added 38049 

CtKpter  V— Office  of  Foreign  As- 
sets Control.  Department  of  ttie 
Treasury  (Parts  500—599) 

501.803  Correctly  revised 36809 

515.560  Corrected 35808 

538  Added 35810 


560.525  Corrected 35808 

586  Added 54576 

Projposed  Rules: 

108 37085 

212 54426 

285 41688,  44991 

TITLE  32-NATIONAL  DEFENSE 

Chapter  I— Office  of  ttte  Secretary 
of  Defense  (Parts  1—399) 

41  Removed 56081 

83  Removed 43624 

84  Removed 43624 

199.6  (aXll)  removed:  (aX12)  re- 
designated as  (aXll) 48445 

199.9  (m)  added 48445 

199.14  (a)(1)  introductory  text. 
(i)(CX«Xi»).  (iiXCXJO)  and 
(iiiXD)(7)  amended: 
(aXlXli)(CX2).  (3).  «). 
(iiiXB),  (DX5),  (EKDiiXA), 
(B),  (iiXA),  (fi),  (G)(3)  intro- 
ductory text,  (dX3)(iv)  and 
(h)  introductory  text  re- 
vised: (aXlXiiXD)(5)  through 
{8)  redesignated  as 
(aXlXii)(DX«)  through  (9): 
new  (aXlXiiXDX5)  and 
(hXl)(iii)(D)  added 48446 

(hXlXiXD)  added 56082 

199.15  (b)(4)(iiiXB),  (cX2), 
(dX2Xiil).  (eX3Xl)  and.(ii)  re- 
vised  48447 

199.18  (d)(3Xv)  introductory  text 

revised 48448 

204.4  (cXlXvii)  thorugh  (ix)  Cor- 
rected  36992 

204.6  (aXD.  (4)  and  (bXlXv)  cor- 
rected  

204.8  Corrected. .-. 

216  Revised 56821 

234.1  Amended 49008 

234.7  (e)  amended 49003 

234.13  (e)  amended 49008 

234.17  (bX3Xi).  (ii).  (cXDdD.  (2), 

(3X1).    (il).    (4)   introductory 

text  and  (ii)  amended 49008 

CtKipter  V— Department  of  ttie 
Army  (Parts  400—699) 

588  Removed 37069 

655  Revised 53810 
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Chapter  Vl-Department  of  the 
Navy  (Parts  700-799) 

iflfi.2    Tables    One    and    Three 

amended ...44785 

dhapter  XlX-Central  IntelligerK^e 
Agency  (Parts  1900-1999) 

]|B|[)3  Revised 44786 

Proposed  Rules: 


ai>. 
fill, 

6i>. 


.46876 
.38661 
.52208 
.51875 
.37296 


TITLE  33-NAVIGATION  AND 
NAVIGABLE  WATERS 

Chapter  I— Coast  Guard,  Depart- 
Iment  of  Transportation  (Parts 
1-199) 

fl^{06-100  (a)  removed:  (b)  through 
(J)  redesignated  as  (a) 
through  (1);  new  (1)  revised 

55947 

1^  Temporary  regulations  list 

II  45171 

1M.35-T05-045  Added  (temporary) 

i!  36850 

1QI.35-T05-47  Added  (temporary) 

36851 

|.35-T05-063  Added  (temporary) 

40663 

L35T-07-008  Added  (temporary) 

36182 

evlsed  (temporary) 50I6I 

1O0.35T-O7-O49  Added  (temporary) 

43322 

.35T-07-059  Added  (temporary) 

53687 

.35-T08-040  Added  (temporary) 

38752 

.35-T08-051  Added  (temporary) 

49004 

.35-T08-054  Added  (temporary) 

1.  : 47426 

10a.35-TO8-O58  Added  (temporary) 

j,  • 48579 

ia|(]|.35-TD8-060  Added  (temporary) 

50160 

100.109  Added 37492 


100.114  Implementation  (tem- 
porary)  

100.116  Added 37249 

100.201  Implementation  (tem- 
porary)  36182.36183 

100.501  Implementation  (tem- 
porary)   

100.506  (b)  revised 

100.509  (aXl).  (b)(2)  Introductory 
text  and  (c)  revised;  Table  1 
added 42580 

100.710  Revised 41719 

100.1101  Implementation  (tem- 
porary)       38308 

100.1102  Tailzie  1  amended ......"...9tiai 

110.157  (bXll)  added;  eff.  1(^4-88 

to  12-8^8 .56028 

117  Temporary  drawbridge  oper- 
ation regiilations 37261.  38029. 

40654,  40666.  41730.  43080.  46395. 
47174.  49287.  63281.  54363 
117.253  (a)  suspended;  (c)  added; 
eff.  3-11-98  through  11-23-88 

46397 

117.461  (b)  suspended;  (f)  added 

(temporary) 67261 

117.469  Revised .....40664 

117.465    (g)    added;    eff.    10-6-88 

through  11-6-98 47428 

(g)  added  (temporary) 51302 

(a)  revised S603l 

117.467  (b)  suspended;  (c)  added; 

eff.  7-6-88  through  11-10-98 36821 

117.683  Redesignated  as  117.682; 
new  117.683  redesignated 
from  117.684 49822 

117.684  Redesignated  as  117.683; 
117.684  added 48822 

117.686  Revised 49822 

117.721  Added 43323 

117.733   (k)   added;    eff.    10-19-88 

through  5-14-99 54364 

117.822  Revised 37251 

117.966  (a)  revised 56030 

117.991  Removed 47427 

117.997  (a)  through  (h)  redesig- 
nated as  (b)  through  (1);  new 

(a)  added 56948 

117.1097  Revised 49288 

120  Regulation  at  61   FR  37662 

confirmed 53600 

120.100  Heading  revised 53680 

120.110  Amended 53690 

120.200  Revised 63690 

120.210  Revised 53690 

120.220  Revised 53660 
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TITLE  33  Chapter  i-Con. 

120.300  Revised 53590 

120.308  Added 53591 

120.305  Revised 53591 

120.307  Revised 53501 

120.300  Revised 53591 

128  Regulation  at  61   FR  37654 

confirmed 53590 

128.100  Heading  revised 53591 

128.110  Revised 53591 

128.200  Revised 53591 

128.210  Revised 53592 

128.220  Revised 53592 

128.300  Revised 53592 

128.305  Redesignated  as  128.307; 

new  128.305  added 53592 

128.307  Redesignated  as  128.309; 

redesigiuited     from     128.306; 

new  128.307  revised 53592 

128.309  Redesignated  as  128.311; 
new  128.309  redesignated 
from  128.307 53592 

Revised 53598 

128.311  Redesignated  firom  128.309 

53592 

Heading  revised 53593 

155.710  (e)  introductory  text.  (1). 

(2)  and  (3)  revised 35826 

155.715  Added 35826 

160.207  (d)  and  (e)  revised 44117 

165  Temporary  regulations  list 

45171 

165.T01-0e0  Added  (temporary) 40656 

165.T01-062  Added  (temporary) 39238 

165.T01-Oe3  Added  (temporary) 39237 

165.T01-102  Added  (temporary) 42234 

165.T01-113  Added  (temporary) 45949 

165.T01-114  Added  (temporary) 46178 

165.T01-115  Added  (temporary) 45177 

165.T01-123  Added  (temporary) 45948 

165.T01-130  Added  (temporary) 46889 

165.T01-131  Added  (temporary) 46890 

165.T01-140  Added  (temporary) 55533 

165.T01-144  Added  (temporary) 49823 

165.T06-064  Added  (temporary) 55029 

165.T07-013  Heading  and  (a)  re- 
vised (temporary) 38477 

165.T07-083  Added  (temporary) 46176 

165.T07-063  Added  (temporary) 47429 

165.T07-065  Added  (temporary) 56063 

165.TOe-024  Added  (temporary) 36852 

165.TW-088  Added  (Temporary) 37493 

165.T0e-O47  Added  (temporary) 46891 

165.T11-089  Added  (temporary) 46653 

165.T17-003  Added  (temporary) 45950 

(b)  corrected 53593 

165.1115  Added 38754 


165.1116  Added 

Correctly  designated 

165.1310  Added;  interim 52609 

Choptor  IV— Saint  Lawrence  Sea- 
way Development  Corporation, 
Department  of  Transportation 
(Parts  400-499) 


402.100  Corrected 

402.210  Corrected 

402.211  Corrected ^ 36092 

402.320  Corrected 36992 

402.428  Corrected 36092 

Proposed  Rules: 

1—199  (Ch.  I) 36384 

55 51878 

100 ^. 36197.  46206.  60179 

110 37297.39651 

117  ...43126.  45978,  45060.  48453.  50621.  57963 

126 57964 

165 39256.  40583.  42304.  47455.  54639 

TITLE  34-EDUCATION 

Subtitle  A-Offlce  of  ttie  Sec- 
retary. Department  of  Education 
(Parts  1—99) 

74  0MB  circular  applicability 36144 

80  0MB  circular  appllcabiUty 36144 

CtKpter  11- Office  of  Elementary 
and  SecorKkiry  Education,  De- 
partment of  Education  (Parts 
200-299) 

200.8  (c)(1)  revised;  (cX3KiiXB)(J) 
added 54997 

220.28  (a)(2)(iii)  removed 54997 

200.63  Revised 54997 

CtKvler  Vl-Office  of  Post- 
secondary  Education,  Depart- 
ment of  Education  (Parts 
600-699) 

600.2  Amended 40622 

600.9  (bX2Xii)  amended 40622 

600.40  (aXlXivXA)  and  (B) 
amended;  (a)(l)(iv)(C)  re- 
moved  40622 

600.41  (aXlXilXF)  and  (G)  amend- 
ed: (aXlXUXH)  and  (e)(3)  re- 
moved  40623 
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90.66  (aX6XiXA)  amended 40623 

6B2  Revised 46361 

663  Revised 46363 

664  Revised 46366 

elB8.1  (cK3),  (7)  and  (11)  removed; 

(cK4).  (8).  (6).  (8),  (9).  (10)  and 
(12)  redesignated  as  (cX3) 
through   (8)   and   (10);    new 

(cX9)  added 40623 

1.2  (b)  amended 40623 

1.8  (dX3)  amended 40623 

1.13  (aX4Xi)  introductory  text  ^ 
and  (dX2Xi)  amended 40623 

1.14  (bX4Xii)  removed; 
(bX4Xill)  through  (vi)  redes- 
ignated as  (bX4Xil)  through 
(V);  new  (bX4Xli).  (7).  (15). 
(17)  and  (23)  amended;  (b)(8). 
(11)  and  (16)  revised 40623 

1.16  (eX2Xi)  and  OXD  amended; 
(mXD  introductory  text,  (i) 
and  authority  citation  re- 
vised  40624 

1.17  Heading,  (h)  and  (i)  revised 
66760 

1.19  (aX3Xiv).  (V)  and  (vi) 
amended 40624 

1.20  (c)  introductory  text  and 
(dX2)  revised 40624 

1.21  (aXD  amended 40624 

1.22  (cX2Xii)  revised;  (fXlXU). 
(2Xi).  (gX2XIlXB),  (3XU)  and 
(hXD  introductory  text.  (iv). 
(V).  (vl).  (2Xil)  through  (v) 
and  (i)  amended; 40624 

1.25  (cX4)  introductory  text 
and  (U)  amended 40624 

1.26  (bX4).  (6).  (CX2).  (d)(2)  in- 
troductory text.  (3)  introduc- 
tory text  and  (1)  amended 40624 

1.32  (cXD  and  (kX5)  amended 
40624 

1.42  (b)  introductory  text  re- 
vised  40625 

5.43  (cX6)  amended 40625 

B.46  (aXl).  (2XU).  (5X1)  and  (il) 

amended 40625 

B.48  Note  amended 40625 

S.48  (aXlXiii)  and  (b)  amended; 

(aXlXvl)  added;  (d)  revised 40625 

9.51  (a)  amended 40625 

S.54  (aX2Xi)  amended 40625 

9.56  (c)  introductory  text.  (1). 

(2)  and  (dX2)  amended 40625 

9.68  (aXlXD.  (2XliXA)  and  (ill) 

revised;   (aXlXU).   (ill),   (c). 


(dXD     and     (2)     amended; 
(aXlXlv)  added 40625 

668.59  (bXD.  (c)  introductory 
text  and  dXii)  amended; 
(dXl)  revised 40625 

668.60  (b)  introductory  text. 
(IXiXA).  (B).  (D).  (iii)  and  (d) 
amended;  (bXlXiXC).  (11)  and 
(eX2)  revised 40626 

668.61  (aX2Xii)(B)  and  (b)  amend- 
ed; (b)  redesignated  as  (bXl); 
(bX2)  added 40826 

668.81  (e)  removed 40826 

668.83    (cX2XiXB).     (iiiXD)    and 

(dXlXiii)  amended 40826 

668.94  (a)  introductory  text  and 

(5)  amended 

668.130  (a)  and  (b)  amended 

668.131  Amended 

668.132  (aX2)  and  (b)  amended 40826 

668.133  (a)  introductory  text  and 
(IXi)  amended 40826 

668.134  (a)  introductory  text.  (1), 

(3).  (bXD  and  (2)  amended 40826 

668.136  (a)  and  (b)  introductory 

text  amended 40826 

668.137  (a)  and  (b)  amended 

668.138  (a)  and  (b)  revised 

668.139  (b)  and  (d)  revised 

668.166  (aXD  amended 

668.167  (aX3)  revised 

668.171  OMB  number 

668.172  (cX5)(U)  amended;  OMB 
number 40848 

668.173  (b)  revised 40848 

668.174  OBfB  number 40848 

(cXSXi).  (il).  (ili).  (iv)  introduc- 
tory text  and  (B)  amended 
40840 

668.175  OBIB  number 40848 

(f).  (2X1).  (3X1),  (11).  (gXlXiXA) 

and  (ii)  amended .40848 

668  Appendix  O  amended 40940 

674.19  (bX5)  correctly  removed; 

CFR  correction 6GM8 

675.26  (d)  revised 53856 

685  Appendix  A  revised .30010 

Chapter  VII— Office  of  Edu- 
cational Rwarch  and  Im- 
provement. Department  of  Edu- 
cation (Parts  700-799) 

702  Added 57573 
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CHANGES  JULY  1.  1998  THROUGH  OCTOBER  30.  1998 


TITLE  34 


Proposed  Rules: 


303 43866 

304 37466 

361 55292 

668 37714 

674 49798 

682 49798 

TITLE  35-PANAMA  CANAL 

Proposed  Rules: 


117. 


.56589 


TITLE  36-PARKS,  FORESTS,  AND 
PUBUC  PROPERTY 

Chapter  II— Forest  Service.  De- 
partment of  Agilcultufe  (Parts 
200-299} 

200.7  (a)  revised 53811 

200.8  Revised 53812 

242  Meetings 46394 

242.25     (kX9Kli)     table.     (10)(11) 

table     and     (23)(m)     table 
amended;  eff.  7-1-98  through 

6-30-99 46150 

(kK26Xiil)  table  amended;  eff. 
7-1-98  through  6-30-99 46151 

CtKipter  III— Corps  of  Engineers. 
Department  of  ttie  Army  (Parts 
300—399) 

327.30     Appendixes     A     and     C 

amended;  eff.  8-17-96 35828 

CtKpter  VIII— Advisory  CouncH 
on  Historic  Preservation  (Parts 
800—899) 

811  Revised 54355 

Ctiapter  )a— Ardiltectural  and 
Transportation  Barriets  Compl- 
ance  Board  (Parts  1100-1199) 

1192.31  (c)  revised 51697.  51702 

1192.153  (c)  revised;  (d)  added 51698. 

51702 

1192.157  (b)  revised 51698,  51702 

1192.159  Revised 51688.  51702 

1192.161  Added 51700, 51702 


1192  Figures  1  and  2  added 51701.  51702 

Apjwndiz  A  amended 51702.  51702 

Ctiapter  Xll-National  Arctilves 
and  Records  Administration 
(Parts  1200-1299) 

1220.40  Amended 35829 

1220.54  Amended 35829 

1222.20  (bX3)  amended 35829 

1228.26  Amended 35829 

1228.46  Amended 35829 

1228.50  Amended 35829 

1228.54  Amended 35829 

1228.60  Amended 35829 

1228.74  Amended 35829 

1228.78  Amended 35829 

1228.92  Amended 35829 

1228.94  Amended 35829 

1228.104  Amended 35829 

1228.124  Amended 35829 

1228.152  Amended 35829 

1228.154  Amended 35829 

1228.156  Amended 35829 

1228.190  Amended 35829 

1228.222  (aX3)  amended 35829 

1228.224  Amended 35829 

1230.7  Amended 35829 

1230.50  Amended 35830 

1234.10  (a)  amended 35830 

1238.2  Amended 35830 

Proposed  Rules: 

1 49812 

3 49312 

242 40682.  43990 

1001 50024 

1002 .50024 

1008 50084 

1004 50084 

1005 50084 

1006 : 50024 

1007 50084 

1008 50084 

1009 50024 

1190 39542.51881 

1191 39542.51881 

1208 45433 


1254. 
1281. 


.42776 
.45208 


..35829 
..35829 
..35829 
..35829 
..35829 
..35829 
..35829 
..35829 
..35829 
..35829 
..35829 
..35829 
..35829 
..35829 
..35829 
..35829 
..35829 
..35829 
..35829 
..35829 
..35829 
..35830 
..35830 
..35830 


....49312 
....49312 
12.43990 
....50024 
....50024 
....50024 
....50024 
....50024 
....50024 
....50024 
....50024 
....50024 
12.  51881 
12.  51881 
....45433 
....42776 
....45203 
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TITLE      37-PATENTS,      TRADE- 
MARKS. AND  COPYRIGHTS 

<:{hap»«r  l-PoTent  and  Tiodemarfc 
Office.  Department  of  Com- 
merce (Parts  1—199) 

\6  Regulation  at  63  FR  38733 
eff.  date  delayed  to  10-10-08 

62610 

tn  Regulation  at  63  FR  30733 
eff.  date  delayed  to  10-10-06 

,    „ 52610 

1|.|8  Regulation  at  63  FR  39733 
eff.  date  delayed  to  lO-lO-W 

52610 

lilO  Regulation  at  63  FR  38733 
eff.  date  delayed  to  10-10-86 

52610 

llll  Regulation  at  63  FR  38733 
eff.  date  delayed  to  10-10-88 

52610 

93  Regulation  at  63  FR  5734 

confirmed 36185 

IJ^  (aX6)  corrected 46882 

flegulation  at  63  FR  38733  eff. 

date  delayed  to  10-10-88 52610 

iMa— 1.825  (Subpart  O)  Appendix 

I  B  removed 48448 

Z 16  (a),  (g)  and  (h)  revised !!480e7 

2jK  (e)  revised 48087 

2X1  (c)  revised 48087 

2.M1  (dXD  revised 48087 

2.002  (d)  revised 48087 

2.1111  (b)  and  (cXD  revised 48087 

2.117  (a)  and  (b)  revised 48087 

2.119  (d)  revised 48097 

2.120  (e)  and  (h)  redesignated  as 
(eXl)  and  (hXD:  (eX2)  and 
(hX2)  added:  (a),  new  (eXD, 
(gXD  and  new  (hXD  revised 

48088 

1^)  revised 52158 

2.1  a  (aXD.  (c)  and  (d)  revised 48089 

2.m  (bXD.  (dXl)  and  (2)  revised 
I  [ ^ 48089 

2.i|3  (b)  and  (O  revised  ..,......""".""'.48088 

2.1^  (c)  revised 

2.trt  (a),  (b).  (d).  (eXl)  and  (f)  re- 
vised  

(a)  revised ."!....6216e 

m  (a)  revised 48100 

2.146  (eXl)  revised 48100 

3  BiBading  revised 52168 

3.«  Revised 48IOO.  52158 


Chapter  ll-Cop/rigtit  Office,  li- 
brary of  Cor^ireM  (Ports 
200-299) 

201.17  (hX2Xiv)  amended 38738 

253.3  Added 48838 

256.2  (aXD  and  (c)  amended 38738 


Proposed  Rules: 


1.... 
201. 


.53488 
.47215 


TITLE  38-PENSIONS,  BONUSES, 
AND  VETERANS'  REUEF 

CtK^leri-Department  of 
Veterans  Affairs  (Parts  0-99) 

3.266  Revised;  interim .68586 

3.311  (bX2Xzzi)  and  (xxii)  amend- 
ed; (bX2XxxXUi)  and  (xxiv) 

added 50084 

3.368  Heading  and  (a)  revised 46006 

3.361  Added 46008 

3.382  Added 46007 

3.363  Added "!4600T 

3.800  Introductory  text  added 46O0T 

4.104  Amended 37779 

17.56  Introductory  text  amended: 
(h)  removed:  (i).  (J)  and  (k) 
redesignated  as  (h).  (1)  and 

(J) 38616 

17.66  Redesignated  as  17.57;  new 

17.66  added 38615 

17.57  Redesignated  from  17.66 38616 

17.84  Removed 43102 

17.86  Introductory  text  amended; 

(a)  authority  citation  re- 
moved; authority  citation 
added 37780 

17.128  Revised 38615 

17.270—17.278  Undesignated  cen- 
ter heading  and  sections 
added 48102 

21.3023  Heading,  (c)  introductory 
text  and  (1)  revised;  (cX3) 
amended;  0MB  number .....46718 

21.4000—21.4278  (Subpart  D)  Au- 
thority citation  revised 35831 

21.4008  Amended:  eff.  7-31-88 36831 

21.4133  Removed:  eff.  7-31-88 36631 

21.4134  Removed;  eff.  7-31-98 35631 

21.4136  (f).  (JXl).  (k)  heading  and 

(1)  revised;  0)  Introductory 
text  and  (k)  introductory 
text  added;  eff.  7-31-88 35831 


LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JULY  1.  1998  THROUGH  OCTOBER  30.  1998 


TITLE  38  Chapter  l-Con. 

21.4146  (e)  amended:  eff.  7-31-96 

35831 

21.4152  (bX2)  amended:  eff.  7-31- 

96 35831 

21.4205  (a)  and  (b)  removed:  eff. 
7-31-86 36831 

21.4207  Removed;  eff.  7-31-88 35631 

21.4206  Removed:  eff.  7-31-96 35831 

21.4210  Added:  eff.  7-31-96 35831 

21.4211  Added:  eff.  7-31-96 35833 

21.4212  Added:  eff.  7-41-96 35834 

21.4213  Added:  eff.  7-31-98 35834 

21.4214  Added:  eff.  7-31-96 35834 

21.4215  Added;  eff.  7-31-96 35836 

21.4216  Added;  eff.  7-31-96 35636 

21.5001—21.5296  (Subpart  O)  Au- 
thority citation  revised 35836 

21.5130  (b)  and  (c)  removed;  (d) 
through  (g)  redesignated  as 
(b)  through  (e);  eff.  7-31-86 35836 

21.5200  Introductory  text  amend- 
ed: (h)  removed;  (i)  revised; 
(J)  redesignated  as  (h);  new 
(J)  through  (o)  added:  eff.  7- 
31-98 35636 

21.7000—21.7320  (Subpart  K)  Au- 
thority citation  revised 35837 

21.7042  Heading,  (d)(2)  and  (3)  re- 
vised; (dX4)  and  authority  ci- 
tation added;  0MB  number 
45718 

21.7133  Revised:  eff.  7-31-96 35837 

21.7135  (i)  introductory  text.  (1). 
(2).  (jXl)  and  (kXD  amended: 
eff.  7-31-96 35637 

21.7156  Heading,  (b)(2)  and  au- 
thority citation  revised;  eff. 
7-51-96 35837 

21.7500—21.7807  (Subpart  L)  Au- 
thority citation  revised 35637. 

45718 

21.7540  (c)  and  (d)  authority  cita- 
tion revised:  OMB  number 45718 

21.7624  (b)  amended:  eff.  7-31-^ 

35837 

21.7633  Revised;  eff.  7-31-96 35837 

21.7635  (e)  introductory  text.  (1), 
(2).  (fXD  and  (gXD  amended; 
eff.  7-31-96 35837 

21.7658  Heading,  (b)  heading  and 
(2)  revised:  (bXD  introduc- 
tory text,  (i)  and  (il)  amend- 
ed; eff.  7-31-96 35837 


Proposed  Rules: 


.48455 


2 48456 

3 58336 

17 37299.54756 

TITLE  39-POSTAL  SERVICE 

Chapter  l-UnHed  State*  Postal 
Service  (Part*  1—999) 

6.4  Revised 57912 

20  IMM  amended;  incorporation 

by  reference:  interim 37252 

IMM  stayed  in  part;  incorpora- 
tion by  reference 38478 

IMM  amended:    incorporation 

by  reference 40181.  41427 

IMM   amended;    incorporation 

by  reference:  interim 40181.  41427. 

44789 
HI   DMM   amended;   incorpora- 
tion by  reference 37254.  37967, 

38064.  38310.  38239.  40828,  55475. 

56567.57566 

233  Authority  citation  revised 52156 

233.2  (bX2)  amended 52159 

241.4  Revised 46656 

501.29  Added 53812 

775—778  (Subchapter  K)  Heading 

revised 45719 

775  Heading  and  authority  cita- 
tion revised 45719 

775.1  Revised 46719 

776.3  Revised 46719 

775.4  (a)  and  (b)  redesignated  as 

776.5  and    775.6;    new    775.4 
added 46719 

776.6  Redesignated  as  775.8;  new 

775.6  redesignated       firom 
775.4(a)  and  revised 45719 

775.6  Redesignated  as  775.9;  new 
776.6  redesignated  firom 
775.4(b) 46719 

Revised 45720 

775.7  Redesignated  as  775.10 46719 

Added 46721 

775.8  Redesignated  as  776.11 46719 

775.9  Redesignated  as  775.12 45719 

(aXD.  (4).  (b)(2),  (3)  introduc- 
tory text  and  (i)  revised: 
(bXD  amended 45721 

776.10  Redesignated  as  776.13 45719 

(aX4)  added 46722 

775.11  Redesignated  as  775.14 45719 

(aXD  amended;  (b)(2Xii).  (cX2), 

(4),  (6)  introductory  text,  (iv) 

and  (dXD  revised 45722 
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75.13  (aX4)  revised .....45722 

75.14  (b)  revised 45722 

77  Transfered  to  subchapter  K 
^_ 45722 

78  Transfered  to  subchapter  K 
46722 

Chapter  Ill-Podal  Roto 
Commission  (Parts  3000-3099) 

001.61—3001.690  (Subpart  C)  Ap- 
pendix A  amended 39030 

Proposed  Rules: 

jU 45440.  46719,  57970 

fOl 46728 

f02 46719.  46728 

^1 46732.47456 

TITLE  40-PROTECnON  OF 
ENVIRONMENT 

Chapter  i— Environmental 
ProlecHon  Agency  (Parts  1—799) 

49utpter    I    Product    categories 

final  listinfiT 48792 

$.1  Table  amended  (OMB  num- 
bers)  39739.  40657.  44132.  48815. 

48831.  50326.  53995.  56995 

|1.121  Added 57491 

91.122  Added 57496 

State    implementation   plan 

determinations 39515,  49434 

50  (cX72)  added 49006 

52.76  Existing  text  designated  as 

(a):  (b)  added 50764 

.123  (h)  added , 41350 

.124  (c)  added 41350 

.127  Added 41350 

5Q.128  Added 41350 

Appendix  A  corrected 43449 

92.170    Redesignated    as    52.200; 

new  52.170  added 56827 

^.200  Redesignated  from  52.170: 

heading  and  (a)  revised 56827 

Fp.220  (cX247XiXAK2)  added .39751 

(cX239XiXEX<)  added 40829 

(cX194XiXG)  added 40831 

(cX244XiXAX2)  added 42721 

(cX187XiXCX2)  added 42723 

(cX241XiXAX5)  added 42726 

(cX188XiXCX2)  added 43629 

(cX197XiXCX2),        {225X1XAX5) 
and  (231XiXBXJ)  added 43884 


{cX242XiXAX/).  (248XiXAX2). 
(BXi)  and  (254XiXAX2)  added 
43887 

(cX240XiXAX5)"  and"  (244)(i'xC)" 

added 44135 

(cX29XviXB)   and   (164XiXCXJ) 

added 44308 

(cX207XiXCX6),  (241XiXC)  and 

(244XiXD)  added 44790 

(CX169)  added 46682 

(cX199XiXEXJ)  added 46881 

(cX184XiXCX2)    and    (254XiXF) 

added 47182 

(CX266)  added 51835 

52.222  (aX6)  added JOTOS 

(aX4)  and  (bX2)  added .50768 

52.348  Existing  text  designated 

as  (a);  (b)  added 38089 

52.376  (a)   and   (b)   revised;   (d) 

added 53286 

52.473  Existing  text  designated 

as  (a);  (b)  added 36585 

52.474  (c)  added .36858 

52.520  (cX95)  added 56673 

52.670  (CX49)  added 46176 

Regulation    at    63    FR    45176 

withdrawn 52963 

52.719  (a)  revised 47434 

52.725  (f)  added ^434 

52.726  (s)  added;  eff.  8-31-88 35844 

52.770  (CX123)  added;  eff.  8-31-88 

35838 

52.777  (t)  added 40044 

52.920  (cX89)  added., .38741 

(CX87)  added 38743 

(CX91)  added 46888 

52.938  Added 40046 

52.970  (cX77)  added 47431 

52.1020  (CX39)  added 42728 

Regulation    at    63    FR    42727 

withdrawn 53686 

52.1031  Table  amended 42728 

52.1070  (CX130)  added 45388 

(CX131)  and  (132)  added 46663 

(CX133),  (134)  and  (135)  added 47179 

Regulation    at    63    FR    45399 
withdrawn 54355 

52.1072  (d)  added 47179 

52.1073  (e)  added 47179 

52.1075  (f)  added 36858 

52.1174  (Q)  removed 40871 

52.1220  (cX46)  added .54687 

52.1320  (CX106)  added 36854 

(CX107)  added .38766 

(CX108)  added 45727 

52.1570  (CX64)  added 56063 
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TITLE  40  Chapter  l-Con. 

52.1580  (b)  revised 45401 

52.1581  Added 45401 

52.1582  (e)  added 45402 

(f)  added 45404 

52.1620  Redesignated  as  52.1640; 

new  52.1620  added 37495 

(c)  table  amended 48109 

52.1623  Added 48109 

52.1640  Redesignated  firom 
52.1620;  heading  and  (a)  re- 
vised  37495 

52.1670  (cX94)  added 46659 

52.1820  (c)(30)  added 45727 

52.1835  Added 45727 

52.1885  (aX8)  added 36587 

(aK9)  added 37258 

(aXlO)  added 44400 

52.1970  (CK126)  added 39747 

52.2020  (c)(135)  added 47436 

(CK134)  added .....54052 

52.2026  (aXD.  (3).  (4).  (5).  (bX2). 
(3).  (4).  (6).  (11).  (12)  and  (13) 

removed 46667 

(a)(2)  amended 46668 

Introductory      text      revised; 
(bXl).   (5).    (7)   through   (10) 

and  (14)  removed 49441 

Regulation    at    63    FR    49441 

withdrawn 56086 

52.2059  (b)  added 47436 

52.2170  (cX17)  added 55807 

52.2220  (CX162)  added 54055 

52.2270  (c)(lll)  added;  eff.  &-31-98 

36841 

(CX114)  added 56085 

52.2320  (c)(40)  added 43627 

52.2425  (d)  added 36858 

59  Added 48815 

59.201—59.214  (Subpart  C)  Added 

48831 

59.202  Corrected 52319 

59.204  (cXD  corrected 52319 

59.208  (e)(1)  corrected;  (j)  cor- 
rectly designated 52319 

59.400-^.413  (Subpart  D)  Added 

48877 

59.400-^59.413  (Subpart  D)  Appen- 
dix D  corrected 55175 

60  Authority  delegation  notices 

50162.50163 

Interpretation 53288 

60.4  (c)  table  amended 45727 

(c)  table  corrected 49382.  56707 

60.40a  (b)  revised 49453 

e0.41a  Amended 49463 


60.44a  (a)  Introductory  text  and 

(c)  introductory  text  revised; 

(d)  added 49453  . 

60.46a  (1)  added 49454 

60.47a   (c)  revised;    (k)   and   (I) 

added 49454 

60.49a  (1)  amended;  (j)  added 49454 

60.40b  (h)  and  (1)  added 49454 

60.44b  (a)  introductory  text,  (b) 

introductory   text.   (c).   and 

(e)  Introductory  text  revised; 

(1)  added 49454 

60.48b  (b)  revised... 49455 

60.49b  (V)  added 49466 

62.100  (b)(3)  and  (c)(3)  added 54058 

62.108  Undesignated  center  head- 
ing and  section  added 64068 

62.1350—62.1352  Uneslgnated  cen- 
ter   heading    and    sections 

added 40873 

62.5860—62.5862         Undesignated 
center  heading  and  sections 

added 40052 

62.5870—62.5872         Undesignated 
center  heading  and  sections 

added 43083 

62.6350  (b)(3)  added 45727 

62.660(^-€2.6602      (Subpart      BB) 

Added 36861 

62.8103      Undesignated      center 

heading  and  section  added 41429 

62.8870—62.8872         Undesignated 
center  heading  and  sections 

added 42238 

62.10100  (bX3)  and  (cX3)  amended 

40048 

62.10150     Undesignated     center 

heading  and  section  added 40049 

62.11610  Added 47437 

(d)  correctly  removed 64068 

63.14  (bX19)  and  (c)(3)  added 60826 

(b)  Introductory  text  revised; 

(bX20)  and  (e)  added 63996 

63.99  (aX3)  added 38480 

63.404  Introductory  text  and  (b) 

revised;  (c)  and  (d)  added 39519 

63.446  (1)  correctly  revised 42239 

(g)  re  vised 49459 

63.447  (d)(1)  correctly  revised 42239 

63.542  Amended 45011 

63.543  (g)  revised 45011 

63.544  (g)   redesignated   as   (h); 

new  (g)  added 45011 

63.546  (a)  revised 45011 

63.647  (b)  revised 46011 
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(e)  introductory  text  re- 

viBed;  (k)  added 45011 

(k)(2Xvll).   (nXl).   (3).   (6) 
and  (0X2)  revised;  (nX8),  (9) 

and  (r)  added 44140 

L641  Amended 44141 

1644  (a)  amended 44141 

i.646  (fX4)  amended:   (fX6)  re- 

JJ   vlBed 44141 

eR648  (e)  revised 44141 

68.6S4  (a)  and  (hX6)  amended: 
(dXD.  (f)  introductory  text 
and    (IXiXA)    revised;    (fX6) 

added 44141 

63.640—63.679  (Subpart  (X3)  Ap- 
pendix amended  ...< 44142.  44143 

631741  (f)  and  (i)  amended;  (J)  re- 
vised  46632 

63.742  Amended 46633 

63.744  (bX3)  amended;  (cX5) 
added;  Table  1  revised 46633 

63.745  (cXD  through  (4)  and 
(8rX2Xv)  revised 46533 

tti746  (bX4KilXC)  added 46633 

6^|760  (bK2)  and  (iX2Xiv)  amend- 
ed  46634 

1^61  (bX6Xiv)  redesignated  as 
(bX6Xv);  (bX6XiiiXD).  (cX2) 
and  (d)  revised;  new  (bX6Xiv) 

revised 46634 

i!t62  (cX2)  Introductory  text. 
(dX2),  (3)  and  (eX7)  revised 

46634 

\^Si  (cXlXvi)  and  (dXlXvii)  re- 
vised  46635 

1.11250-63.1261    (Subpart    QGO) 

Added 50326 

63.1290—63.1300      (Subpart      m) 

Added 53996 

63  Appendix  A  amended 46635 

68  Delagation  request 56054 

60  Authority  citation  revised 49466 

60.61  (Subpart  E)  Added 49466 

70  Appendix  A  amended 40064.  50773 

7213  Amended 57499 

73L10  (bXl)  and  (2)  amended;  (b) 
Table  2  and  (3)  revised;  (c) 

and  (d)  removed 61714 

Lil  Removed 61765 

j.^  (b)  removed 51766 

73113  (b)  removed 51766 

73.16  Removed 51766 


73r 


9  (aX5)  revised:  (b)  removed 


.61765 


73.21  (a),  (b)  and  (cXD  table 
amended:  (a)  table  added; 
(cX2)  revised .61766 

73.27  (aX3)  removed:  (aX2).  (bX2) 
through  (5)  and  (cX2) 
through  (5)  revised 61766 

73.70  (b)  revised 51766 

75.1  (a)  revised 57498 

76.2  (a)  revised:  (c)  added 67499 

76.4  (a)  introductory  text  revised 

67489 

76.6  (1)  added 57499 

76.11  (dX2)  amended:  (dX3)  added 
67409 

75.12  Heading  revised;  (d)  redes- 
ignated as  (e);  new  (d)  added 
67469 

76.13  (d)  added 67499 

76J7  Introductory  text  added 67490 

76.19  Added .: ; 57500 

76.30  (h)  added 57606 

76.24  (d)  revised 57506 

76.70—76.76  (Subpart  H)  Added 67507 

Appendix  A  amended 57612 

Appendixes  C.  D  and  F  amend- 
ed  57518 

80  Technical  correction 64768 

80.29  (aXl)  introductory  text  re- 
vised  49466 

80.70  (m)  amended 43049 

(k)  revised 52104 

81.306  Amended 37279,  39761 

81.307  Amended 68297 

81.316  Amended 39436 

81.318  Amended 39436.  44146 

Corrected 43499 

81.323  Amended 39439 

81.333  Amended 39439 

81.336  Amended 39437 

82  Determination 42728 

82.1  Revised 41942 

82.2  Removed 41942 

82.3  Amended 41642 

Regulation    at    63    FR    41642 

withdrawn  in  part 53290 

82.4  (d)  and  (e)  revised;  (f) 
through  (k)  and  (1)  through 
(s)  redesignated  as  (g) 
through  (1)  and  (n)  through 
(u);  (d).  (e),  new  (j)  and  (t)  re- 
vised;  (f),   (m).   (1X4).   (tX3) 

and  (uX3)  added 41642 

Regulation    at    63    FR    41642 

withdrawn  in  part 53290 

82.9  Heading,  (a)  and  (c)  revised: 

(g)  added 41643 
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TITLE  40  Chaplw  l-Con. 

Regulation    at    63    FR    41643 
withdrawn  In  part 53290 

82.12  (aK3)  added 41645 

Regrulatlon    at    63    FR    41643 

withdrawn  In  part 53290 

82.13  (fX2)(xvli).  (gXlXxvli). 
(4)(xlv),  (XV).  (w).  (X)  and  (z) 
added;  (fX3Xv)  removed: 
(f)(3Xvl)  through  (xlii).  sec- 
ond (gX3),  and  (w)  redesig- 
nated as  (fX3Xv)  through 
(xli).  (gX4)  and  (y);  (b). 
(fXlXiv),  (2)  Introductory 
text,  (xlv).  new  (3Xxl).  (xli). 
(xiii).  (gXlXvll).  (xvl).  (2). 
first  (3).  (hX8).  (1)  Introduc- 
tory text,  (m),  (u)  and  (v)  re- 
vised;  41646 

Regulation    at    63    FR    41646 

withdrawn  in  part 53290 

82.1—82.13  (Subpart  A)  Appendix 

C  revised 41648 

Appendixes  J  and  K  added 41651 

Regulations  at  63  FR  41648  and 

41651  withdrawn  in  part 53290 

86  Heading  revised 56995 

86.884-«  (cX4)  table  amended 56995 

89  Heading  revised 56995 

Nomenclature  change 56996 

89.1  (a)  and  (bX4)  revised;  (bX3) 
amended;  (bX5)  added 56996 

89.2  Amended 56996 

89.3  Amended 56997 

89.4  Removed 56997 

89.6     (bXD     introductory     text 

amended;  (bXD  table  revised 

56997 

89.101-96  Redesignated  as  89.101 


89.101  Redesignated  from  89.101- 

96 56995 

89.102-96  Redesignated  as  89.102 


89.102  Redesignated  firom  89.102- 

96 56995 

Heading  and  (a)  revised;   (c) 

through  (h)  added 56997 

89.103-M  Redesignated  as  89.103 


89.103  Redesignated  from  89.103- 

96 56995 

89.104-96  Redesignated  as  89.104 


89.10&-96  Redesignated  as  89.105 

56995 

89.105  Redesignated  from  89.10&- 

96 56095 

89.106-96  Redesignated  as  89.106 

56995 

89.106  Redesignated  from  89.106- 

96 56096 

89.107-96  Redesignated  as  89.107 


89.104  Redesignated  ftam  89.104- 

96  56005 

(a),  (i))  and  (c)  revised 56696 


89.107  Redesignated  f^om  89.101- 

97 56995 

89.10a-96  Redesignated  as  89.106 

56995 

89.108  Redesignated  trom  89.108- 

96 56995 

89.109-96  Redesignated  as  89.109 

56995 

89.109  Redesignated  trom  89.109- 

96 56995 

Revised 56999 

89.110-96  Redesignated  as  89.110 

56995 

89.110  Redesignated  from  89.110- 

96 56995 

(bX9)  and  (10)  amended;  (bXll) 

and  (12)  added 57000 

89.111-96  Redesignated  as  89.111 

56996 

89.111  Redesignated  f^om  89.111- 

96 56995 

89.112-96  Redesignated  as  89.112 

56996 

89.112  Redesignated  from  89.112- 

96 56996 

(a),  (b)  and  (d)  revised;  (e)  and 

(f)  added 57000 

89.113-96  Redesignated  as  89.113 

56996 

89.113  Redesignated  from  89.113- 

96 56095 

(b)  revised;  (c)  added 57003 

89.114-96  Redesignated  as  89.114 

56995 

89.114  Redesignated  from  89.114- 

96 56995 

Heading,  (a)  and  (b)  heading 

revised 57008 

89.115-96  Redesignated  as  89.115 

56996 

89.116  Redesignated  trom  89.115- 

96 

89.116-96  Redesignated  as  89.116 


89.116  Redesignated  f^m  89.116- 

96 66995 
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wadded. 57003 

B^lll-m  Redesignated  as  89.117 

11    66995 

80.117  Redesignated  from  89.117- 

M 56995 

(a)  revised;  (d)  added 57003 

1118-96  Redesignated  as  89.118 
56895 
118  Redesignated  firom  89.118- 

96 56995 

Reading  revised;  introductory 

text  and  (e)  added 67003 

119-96  Redesignated  as  89.119 

56995 

119  Redesignated  from  89.119- 

96 56995 

I  d)  revised 57004 

I120-86  Redesignated  as  89.120 

56995 

89.120  Redesignated  from  89.120- 

I  i  96 56995 

lie)  revised;  (e)  added 57004 

8iil21-96  Redesignated  as  89.121 

, ,  56995 

89^121  Redesignated  from  89.121- 

96 56995 

89  J22-96  Redesignated  as  89.122 

i  I       • 56995 

89il22  Redesignated  from  89.122- 

96 56995 

88423-96  Redesignated  as  89.123 

56995 

89.U3  Redesignated  from  89.123- 

96 

89.124-86  Redesignated  as  89.124 

I I 56995 

8Si.|24  Redesignated  &x>m  89.124- 

96 56995 

<aX3)  added 57005 

89.125-86  Redesignated  as  89.125 

56895 

89.125  Redesignated  from  89.12fr- 

1196 56995 

{(b)  revised 57005 

80.126-86  Redesignated  as  89.126 

56995 

891126  Redesignated  from  89.126- 

,96 56995 

(t)  revised 57005 

891^7-86  Redesignated  as  89.127 

56995 

89.127  Redesignated  from  89.127- 

96.... 56995 

89.128^6  Redesignated  as  89.128 

56895 


89.128  Redesignated  from  89.128- 

96 56986 

88.129-96  Redesignated  as  89.129 

,,,, ^ jiimig 

89.129  Redesignated  from  89.12^- 

96 56996 

89.130  Added 67006 

89.201-96  Redesignated  as  89.201 

K/jonK 

89.201  Redesignated  from  89.201- 

96 56996 

89.202-96  Redesignated  as  89.202 

, gflnftf; 

89.202  Redesignated  from  89.202- 

96 56996 

89.203-86  Redesignated  as  89.203 

566S6 

89.203  Redesignated  from  89.203- 

96 56996 

Revised 57006 

89.204-96  Redesignated  as  89.204 

,.,,..  fMum 

89.204  Redesignated  from  88.204- 

96 56996 

Revised 57007 

88.205-«6  Redesignated  as  88.206 

funnn 

89.205  Redesignated  from  89.206^ 

96 56996 

Revised 57008 

89.206-96  Redesignated  as  89.206 

Bflnoff 

89.206  Redesignated  from  89.206^ 

96 56996 

Revised 57008 

89.207-86  Redesignated  as  89.207 


89.207  Redesignated  from  89.207- 

■   96 56896 

Revised 5700s 

89.208-96  Redesignated  as  89.208 

_ Kggnrj 

89.208  Redesignated  from  89.208^ 

96 56896 

Revised 570Q9 

88.209-96  Redesignated  as  88.208 

56B06 

88.209  Redesignated  from  89.209- 

96 56996 

(a)  re  vised 570Q9 

89.210-86  Redesignated  as  88.210 


89.210  Redesignated  from  88.210- 

96 66896 

(b)  and  (c)  revised 67008 
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89.211-M  Redesignated  as  89.211 

56995 

89.211  Redesignated  from  89.211- 

96 56995 

(a)  and  (c)  revised 57009 

89.212-96  Redesignated  as  89.212 

56995 

89.212  Redesignated  from  89.212- 

96 56995 

Revised 57010 

89.301-96  Redesignated  as  89.301 

56995 

89.301  Redesignated  frt>m  89.301- 

96 56995 

89.302-96  Redesignated  as  89.302 

56995 

89.302  Redesignated  from  89.302- 

96 56995 

Revised 57010 

89.303-96  Redesignated  as  89.303 

56995 

89.303  Redesignated  from  89.303- 

96 56995 

89.304-96  Redesignated  as  89.304 

56995 

89.304  Redesignated  from  89.304- 

96 56995 

(c)  revised 57010 

89.305-46  Redesignated  as  89.305 

56995 

89.305  Redesignated  from  89.30&- 

96 56995 

89.306-96  Redesignated  as  89.306 


89.306  Redesignated  from  89.306- 

96 56995 

89.307-96  Redesignated  as  89.307 

56995 

89.307  Redesignated  from  89.307- 

96 56995 

(bX7)  and  (8)  revised 57010 

89.308-96  Redesignated  as  89.308 

56995 

89.308  Redesignated  from  89.30B- 

96 56995 

(b)  revised 57010 

89.309-96  Redesignated  as  89.309 


89.309  Redesignated  from  89.309- 

VO 00090 

(aX3)       removed;       (aX4Xiii). 

(5X1XC)  and  (D)  revised 57010 

89.310-M  Redesignated  as  89.310 


89.310  Redesignated  from  89.310- 
96 


(aXl)  and  (c)  revised 57010 

89.311-96  Redesignated  as  89.311 

56995 

89.311  Redesignated  frt>m  89.311- 

96 56995 

89.312-96  Redesignated  as  89.312 

56995 

89.312  Redesignated  from  89.312- 

96 56995 

(bX2)  removed;  (cX2).  (d)  and 

(f)  revised:  (g)  added 57010 

89.313-M  Redesignated  as  89.313 

56995 

89.313  Redesignated  from  89.313- 

96 56995 

89.314-96  Redesignated  as  89.314 

56995 

89.314  Redesignated  from  89.314- 

96 56995 

(a)  and  (b)  revised 57011 

89.315-96  Redesignated  as  89.315 

56995 

89.315  Redesignated  from  89.315- 

96 56995 

89.316-96  Redesignated  as  89.316 

56995 

89.316  Redesignated  from  89.316- 

96 , 56995 

(b)  removed 57011 

89.317-96  Redesignated  as  89.317 

56995 

89.317  Redesignated  from  89.317- 

96 66095 

(g).  (h)  and  (k)  revised 57011 

89.318-96  Redesignated  as  89.318 


89.318  Redesignated  fr>om  89.318- 

96 56995 

(cX2)  heading,  (i)  and  (iv)  re- 
vised  57011 

(cX2XivXB)  corrected 58101 

89.319-96  Redesignated  as  89.319 


89.319  Redesignated  &Y)m  89.319- 

96 56995 

(bXD.  (2).  (c).  (d)  heading,  in- 
troductory text.  (2)  and  (6) 
revised 57011 

89.320-96  Redesignated  as  89.320 


89.320  Redesignated  from  89.320- 

96 56995 

(c)  revised 57012 

89.321-96  Redesignated  as  89.321 

56995 
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^.321  Redesignated  from  89.321- 

M 58995 

(c)  revised 57012 

^.322-96  Redesignated  as  89.322 

56996 

^.322  Redesignated  from  89.322- 

96 , 56995 

(a)  revised 57012 

'323-96  Redesignated  as  89.323 

68995 

323  Redesignated  from  89.323- 

98 .56996 

.324-86  Redesignated  as  89.324 

58895 

L324  Redesignated  from  89.33^ 

96 56905 

R«vlfled , 57013 

.326-96  Redesignated  as  89.326 

"• 56996 

.326  Redesignated  trom  89.326- 

JW 56995 

326-86  Redesignated  as  89.336 


89.402  Redesignated  from  89.408- 
96 

Revised 57016 

89.403-96  Redesignated  as  89.403 

•  ••••■••••■••■•■••■■••»••,««(•••••■•••■■•••,,«•••  oowo 

89.403  Redesignated  from  89.40a- 
96 

89.40^-06  Redesignated  as  89.404 


•.326  Redesignated  from  89.326- 

J? 56995 

1.327-96  Redesignated  as  89.327 

-• 56995 

1.327  Redesignated  from  89.327- 

96 56995 

1.328-86  Redesignated  as  89.328 

89-328  Redesignated  from  89.328^ 

I      96 56995 

I  (bXD  and  (2)  revised 57013 

89.329-96  Redesignated  as  89.329 


89.404  Redesignated  from  89.404- 

96 __ 

(b)  revised;  (e)  removed .97016 

89.405-96  Redesignated  as  89.406 


89.406  Redesignated  from  89.406- 

96 

(d),  (e)  and  (f)  revised .57016 

89.406-66  Redesignated  as  89.406 


89.406  Redesignated  from  89.406- 

96 

(b)  and  (cXD  revised JTO16 

88.407-96  Redesignated  as  89.407 


89.407  Redesignated  from  89.407- 

96 56886 

(a),  (c)  and  (dX2)  revised 57016 

89.408-96  Redesignated  as  89.408 


119.329  Redesignated  from  88.329- 

96 

88.330-96  Redesignated  as  89.330 

""""""■'■■•■■•••••••••••••••••••■•••••••a**  OOoUv 

(.330  Redesignated  from  89.330- 

96 56996 

»X2)  revised;  CbX3)  added 57013 

11-96  Redesignated  as  89.331 


89.408  Redesignated  from  89.408- 

96 

(e)  revised !^.67016 

89.409-86  Redesignated  as  89.408 


89.409  Redesignated  from  89.409- 

96 .56886 

89.41fr.96  Redesignated  as  88.410 


8^331  Redesignated  from  89.331- 

98 56995 

.301—89.331  (Subpart  D)  Appen- 
dix A  amended 57013 

401-96  Redesignated  as  89.401 


401  Redesignated  from  89.401- 

96 56996 

b)  revised 57015 

402.46  Redesignated  as  89.402 
56905 


89.410  Redesignated  from  88.410- 

86 

(a),  (b)  and  (c)  revised 67016 

89.411-96  Redesignated  as  89.411 


89.411  Redesignated  from  88.411- 

96 J6B86 

(dX5)  and  (eX5)  revised S7Q16 

89.413-96  Redesignated  as  89.412 


89.412  Redesignated  from  89.412- 

96 .56996 

(cX3)  revised;  (gXD  removed 57016 

89.413-86  Redesignated  as  89.413 


89.413  Redesignated  from  89.413- 

96 .56996 

(d)  revised;  (e)  removed J7016 


90  LSA-UST  OF  CFR  SECTIONS  AFFECTED 

CHANGES  JULY  1.  1998  THROUGH  OCTOBER  30.  1998 


TITLE 40  Chaplorl-Con. 

89.414-86  Redesignated  as  89.414 

S6896 

89.414  Redesignated  f^m  89.414- 

96 •••. oqB9d 

(a)  revised 57017 

89.415-96  Redesignated  as  89.415 


89.415  Redesignated  from  89.41&- 

96 

Revised 57017 

89.416-96  Redesignated  as  89.416 


89.416  Redesignated  from  89.416- 

96 56096 

89.417-86  Redesignated  as  89.417 

56996 

89.417  Redesignated  from  89.417- 

96 56996 

89.418-96  Redesignated  as  89.418 

OQWID 

89.418  Redesignated  from  89.416- 

96. ..n 56996 

(b).  (c).  (d),  (e)  toble.  (f)  intro- 
ductory text,  (1)  and  (g)  re- 
vised  57017 

89.419-96  Redesignated  as  89.419 


89.419  Redesignated  from  89.419- 
96 

89.420-86  Redesignated  as  89.420 

56996 

89.420  Redesignated  from  89.420- 

96 56996 

(a)  introductory  text  revised 

57018 

89.421-96  Redesignated  as  89.421 

aosmo 

89.421  Redesignated  from  89.421- 
96 

89.422-96  Redesignated  as  89.422 


89.422  Redesignated  from  89.422- 

VO OOtfSiD 

(dX3)  table  amended 57016 

89.423-96  Redesignated  as  89.423 


89.^3  Redesignated  frvm  89.423- 

no 00X10 

Removed 57018 

89.424-96  Redesignated  as  89.424 

56996 

89.424  Redesignated  &t>m  89.424- 

96 56996 

(a).  (dX6)  and  (e)  revised:  (d)(3) 
amended 57018 


89.425-96  Redesignated  as  89.425 

56996 

89.425  Redesignated  from  89.425- 

96 56996 

Removed .....57019 

89.401—89.425  (Subpart  E)  Appen- 
dix B  revised 57019 

89.501-86  Redesignated  as  89.601 


89.501  Redesignated  from  89.501- 

96 56996 

88.502-96  Redesignated  as  89.502 

56996 

89.502  Redesignated  from  89.502- 

96 56896 

89.503-96  Redesignated  as  89.503 


89.503  Redesignated  fr>om  89.503- 
96 

89.504-M  Redesignated  as  89.504 

56996 

89.504  Redesignated  from  89.504- 

SID OQBfilD 

89.605-96  Redesignated  as  89.606 


89.506  Redesignated  from  89.505- 

96 56996 

(e)  revised 57020 

89.506-96  Redesignated  as  89.506 

56996 

89.506  Redesignated  from  89.606- 

96 56996 

(g)  revised 57020 

89.607-96  Redesignated  as  89.507 


89.607  Redesignated  frt>m  89.507- 

yo aOBfaD 

89.506-96  Redesignated  as  89.508 

56996 

89.608  Redesignated  from  89.506- 

96 ; 66996 

89.509-96  Redesignated  as  89.509 

66996 

89.609  Redesignated  frt>m  89.509- 

96 56996 

(a)  and  (b)  revised 67020 

89.610-96  Redesignated  as  89.510 

56996 

89.510  Redesignated  from  89.610- 

96 
89.611-96  RedMigiiated  as  C».5li 


89.611  Redesignated  from  89.511- 

96 56996 

89.512-96  Redesignated  as  89.612 

56996 


I  9.512  Redesignated  firom  89.51^ 

96 

(b)  revised 57020 

19.513-86  Redesignated  as  89.513 
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f9.S13  Redesignated  from  89.513- 

96 56996 

(eX2)  revised 57020 

^.514-96  Redesignated  as  89.514 

i|9.514  Redesignated  from  89.514- 

96 56996 

^.515-96  Redesignated  as  89.515 

•••* 56996 

q9.515  Redesignated  firom  89.515- 

96 56996 

^.516-96  Redesignated  as  89.516 

56996 

^.516  Redesignated  from  89.516- 

96 56896 

^.601-96  Redesignated  as  89.601 

B|9.601  Redesignated  from  89.601- 

96 56996 

f. 602-96  Redesignated  as  89.602 

So996 

^.602  Redesignated  from  88.602- 

96 56996 

Amended ...57020 

1^.603-96  Redesignated  as  89.608 

56996 

f».603  Redesignated  from  89.603- 

96 56996 

(d)  revised 57021 

19.604-96  Redesignated  as  89.604 


,n. 


^.604  Redesignated  from  89.604- 

96 

(cX4)  and  (d)  revised 57021 

I  •.605^6  Redesignated  as  89.606 


606  Redesignated  from  89.605- 
96.. 56996 

(aK2)(i).  (3Xvi)  and  (c)  revised 
57021 

606-96  Redesignated  as  89.606 


^.606  Redesignated  from  89.606- 
96 

1.607-96  Redesignated  as  89.607 
56996 

1.607  Redesignated  firom  89.607- 

96 56996 

89.606-96  Redesignated  as  89.608 


89.606  Redesignated  &x>m  89.608- 

96 56096 

89.609-96  Redesignated  as  89.609 


89.608  Redesignated  from  89.609- 

M 66996 

(d)  revised 57021 

89.610-96  Redesignated  as  89.610 


89.610  Redesignated  firom  89.610- 

96 

(bXD  revised 87021 

89.611-96  Redesignated  as  89.611 


89.611  Redesignated  firom  89.611- 
96 

(g)  re  vised 57022 

89.612-96  Redesignated  as  89.612 

89.612  Redesignated  ttom  89.612- 

96 .56996 

89.613-96  Redesignated  as  89.613 

89.613  Redesignated  from  89.613- 

96 68086 

89.903  (b)  revised .67022 

89.906  (f)  revised 57022 

89.906   (aX3)   introductory   text. 

(iliXD)  and  (b)  revised 57022 

89.911  Revised 57022 

89.1008  (aX3).  (5).  (6).  (bX4)  and  (7) 

revised 57022 

89.1007  (c)  revised 57023 

96  Added 87614 

123.1  (a)  and  (c)  revised 45122 

123.2  Revised 45122 

123.22  (f)  removed;  (g)  redesig- 
nated as  (f) 46122^ 

123.24  (dXS)  removed 45122* 

123.25  (a)  Introductory  text  and 

(37)  revised 4^122 

123.26  (eX5)  revised 46122 

123.42  Introductory  text  revised 

45122 

123.44  (dXl).  (2).  (e)  and  0)  re- 
vised  45122 

123.45  (e)  removed 

123.62  (bX3)  and  (c)  revised ..461 

123.63  (a)  Introductory  text  and 

(4)  revised ., 45123 

123.64  (a)  introductory  text  and 
(bXD  revised 46123 

136.3  (e)  corrected .38786 

Table  IC  corrected;  CFR  cor- 
rection  44146 
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LSA-UST  OF  CFR  SECHONS  AFFECTED 


CHANGES  JULY  1.  1998  THROUGH  OCTOBER  30.  1998 


TITLE  40  Chapter  l-Con. 

(a)  introductory  text  and  (b) 
Introductory  text  revised; 
Table  IF  and  (bX40)  added 50423 

141  Authority  citation  revised 43846. 

44526 

141.4  (a)  revised 43846 

141.21  (fX3)  revised:  (£X5).  (6X1). 

(U)  and  (8)  amended 47107 

141.23  (aX4Xili).  (kXD  table.  (2). 
(3X1).  (11)  Introductory  text 
revised 47107 

141.24  (e).  (fXMXIl).  (17XIXA), 
(B).  (IIXA).  (hXlOXll).  (13)  in- 
troductory text,  (1).  (19)(1XA) 
and  (B)  Introductory  text  re- 
vised  47110 

141.40  (g)  and  (nXll)  introduc- 
tory text  revised:  (nXH) 
table  amended 47112 

141.74  (a)  introductory  text  and 
(2)  amended:  (aXD  table  re- 
vised  47113 

141.89  (aXlXi)  and  (iiXB)  amend- 
ed  47113 

141.151—141.155  (Subpart  O) 
Added  (0MB  numbers  pend- 
ing)  44526 

142  Authority  citation  revised 44535 

142.10  (d)  revised 43846 

(bxexvli)  added 44535 

142.16  (f)  added 44535 

142.20  Revised 43847 

142.40—142.46  (Subpart  E)  Head- 
ing revised 43847 

142.42  (c)  revised 43847 

142.50  Revised 43847 

142.53  (cXD  revised 43848 

142.55  (b)  revised;  (c)  removed 43848 

142.56  Revised 43848 

142.72  Introductory  text  revised 

44536 

142.78  (b)  revised 44536 

142.201—142.208  (Subpart  J)  Re- 
moved  48077 

142.301—142.313       (Subpart       K) 

Added 43848 

143.4  (b)  table  revised 47113 

148.18  (1)  added 42184 

Regulation  at  63  FR  35149  eff. 

date  corrected  to  11-4-98 42581 

158.159  (a)  introductory  text  re- 
vised  41198 

180.2  (a)  revised 57086 

180.103  (a)  table  amended 57072 

180.106  (a)  table  amended 57072 

180.110  (a)  table  amended 57072 


180.114  Revised 67072 

180.115  Removed 57066 

180.118  Removed 57066 

180.121  (a)  heading  and  (1)  des- 
ignation added;  (aXD  table 
amended;  Cb)  redesignated  as 
(aX2) 57073 

180.145  (aXD  table  amended 57073 

180.148  Removed 57088 

180.158  Removed 67066 

180.158  Removed 57066 

180.162  Removed 57066 

180.170  Removed 67073 

180.171  Removed 67086 

180.173  (a)  table  revised 57073 

180.175  (b)  table  amended 63817 

180.176  Existing  text  designated 

as  (a);  (b)  added 64369 

180.178  Revised 57073 

180.181  Existing  text  designated 

as    (a);    (a)   heading   added; 

table  revised 57073 

180.183  (a)  table  amended 57073 

180.188  Removed 67073 

180.198  Heading  and  table  revised 

67073 

180.200  (aXD  revised 67073 

180.206  (b)  Uble  amended 54360 

180.206  (a)  table  amended 67074 

180.207  Existing  text  designated 
as  (a);  (a)  heading  added;  (a) 
table  amended 67074 

180.200  (a)  Uble  amended 57074 

180.211  Existing  text  designated 
as  (a);  (a)  heading  added;  (a) 
table  amended 57074 

180.213  (aXD  table  revised 67074 

180.214  Existing  text  designated 
as  (a);  (a)  heading  added;  (a) 
table  amended 67074 

180.215  Existing  text  designated 
as  (aXD  and  (2);  (a)  heading 
added:  (a)(1)  table  amended 
57074 

180.217  Existing  text  designated 

as  (a)  and  revised 67074 

180.219  Removed 67066 

180.220  (a)  heading  and  (1)  des- 
ignation added:  (a)(1)  table 
amended:  (b)  redesignated  as 
(aX2) 57075 

180.222  (a)  table  amended 67076 

180.229  Existing  text  designated 
as  (a);  (a)  heading  added;  (a) 
table  amended 67076 
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:|S0.231  Existing  text  designated 

j    as  (a):  (a)  heading  added 57075 

^^.235  (a)  heading  and  (1)  des- 
ignation added:  (aXD  table 
amended;  (b)  redesignated  as 

(aX2) 57075 

lflO.239  Table  amended 57066 

1M.242  (aXD  table  amended 57075 

]i  0.254  (a)  table  amended 57075 

190.258  (a)  heading  added;  (a) 
table  amended;  (b)  redesig- 
nated as  (c);  new  (c)  heading 

added..... 57075 

1110.261  (a)  heading  added;  (a) 
table  amended;  (b)  redesig- 
nated as  (c);  new  (c)  heading 

added 57075 

1ID.262  (a)  heading  added;  (a) 
table  amended;  (b)  redesig- 
nated as  (c);  new  (c)  heading 

added 57075 

ltt.263  Table  amended 57066 

iab.284  Revised 46182 

18D.293  (b)  amended 42249 

180.297  Existing  text  designated 
I  as  (a);  (a)  heading  added;  (a) 

I  table  amended 57075 

18P.298  (a)  heading  and  (1)  des- 
ignation added;  (a)(1)  table 
amended;  (b)  redesignated  as 

(aX2) 57075 

180.306  Removed 57066 

190.314  Table  amended 57075 

1.317  Heading  and  (a)  introduc- 
tory text  revised;  (b)  redesig- 
nated as  (c);  (a)  heading  and 

new  (b)  added 49487 

1.319  Table  amended 57066 

Revised 57076 

111.320  Removed 57076 

181.321  Removed 57O66 

IIM.325  Table  amended 57066 

180.326  Removed 57O66 

18(^.330  (a)  table  amended 57076 

180.341  Existing  text  designated 

I    as  (a);  (a)  heading  added;  (a) 

J  .table  amended 57076 

18(1.346  Existing  text  designated 
as  (a);  (a)  heading  added;  (a) 

J I  table  amended 57076 

1M.347  Removed 57O66 

180.349  (a)  heading  and  (1)  des- 
ignation added;  (a)(1)  table 
amended;  (b)  redesignated  as 
(aX2) 57076 


180.350   (a)    heading    added;    (a) 
table  amended;  (b)  removed 
67076 

180.353  (b)  table  revised 49472 

180.357  Removed 57086 

180.358  Removed 57076 

180.364  (aXD  designation  and  (2) 

added 54066 

180.366  Removed 87076 

180.368  (b)  table  amended 48604 

180.370  Existing  text  designated 
as  (a);  (a)  heading  added;  (a) 

table  amended .67076 

180.374  Removed 57077 

180.384  Existing  text  designated 

as  (a);  (b)  added 51847 

180.385  Existing  text  designated 
as  (a):  (a)  heading  added;  (a) 
table  amended 87077 

180.386  Removed 8T077 

180.387  Removed 67077 

180.410    (a)    heading   added;    (a) 

table  amended;  (b)  redesig- 
nated as  (c);  new  (c)  heading 
added .'. 87077 

180.412  (a)  table  and  (c)  table 

amended 64073 

180.414  (b)  amended .54368 

180.416  Existing  text  designated 
as  (a);  (a)  heading  added;  (a) 
table  amended 87077 

180.417  (b)  amended 46406 

180.418  (aXl)  table  amended 48579 

180.435  (a)  existing  text  des- 
ignated as  (a)(1);  (aX2)  added 
45414 

180.442  (b)  table  amended 37286,  53820 

180.443  (b)  table  amended 37296.  38483, 

49479 

180.448  (b)  table  amended 54569 

(a)  revised 55547 

180.449  (b)  table  amended 42248, 63837 

180.459    (a)  heading   added;    (b) 

table  transferred  to  (a)  table 

44152 

180.462  (a)  table  amended:  (b)  re- 
moved  53844 

180.466  (b)  revised 48U6 

180.472  (a)  table  and  (d)  table 

amended „ 49682 

(b)  amended 53829 

180.474  (b)(1)  table  and  (2)  table 

amended 39034 

(bXD  amended 53815 

180.482  (b)  table  amended 68174 
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CHANGES  JULY  1.  1998  THROUGH  OaOBER  30.  1998 


TITLE  40  Chapter  l-Con. 

180.484  (a)  heading  amended;  (a) 
existing  text  designated  as 
(aXD:  (a)(2)  and  (d)  heading 
added 42256 

180.485  Revised 53835 

180.489  Revised 48607 

180.493  (a)  revised 54593 

180.494  (b)  revised 53301 

180.495  (a)  revised 43637 

180.507  (a)(1)  designation  and  (2) 

added 55540 

180.509  (b)  table  amended 48124 

180.511  (b)  table  amended 41727 

180.515  (a)  table  amended 42246 

Revised 52180 

180.516  (a)  revised 53826 

180.517  (a)  introductory  text  re- 
vised; (a)  table  amended 38495 

180.527  Amended 50791 

180.533  (a)  table  amended 48615 

180.534  Added 36372 

180.535  Added 41734 

Revised 52169 

180.537  Amended 50784 

180.1001  (d)  table  amended 43068.  53294 

(c)  table  and  (e)  table  amended 

48113  51840 
(bxirre^^TOd;  (b)<6)  £^^^        re-  ' 
moved;  (b)(7).  (8)  and  (10)  re- 
designated as  (b)(6).  (7)  and 

(8);  (d)  table  amended 57066 

180.1010  Removed 57067 

180.1018  Removed 57067 

180.1020  (b)  table  amended 35846 

180.1030  Removed 57067 

180.1031  Removed 57067 

180.1084  Removed 57067 

180.1065  Removed 57067 

180.1059  Removed 57067 

180.1061  Removed 57067 

180.1079  Removed 57067 

180.1081  Removed 57067 

180.1085  Removed 57067 

180.1165  Added 39521 

180.1187  Amended 51308 

180.1193  Added 43085 

180.1198  Added 37288 

180.1200  Added 38498 

180.1201  Added 49468 

180.1202  Added 48597 

185.1650  Removed 57067 

185.3385  (a)  table  redesignated  in 

part  as  180.484  (a)(1)  table 42257 

185.3600  Removed 57067 

185.4250  Removed 57067 

185.4300  Removed 57087 


185.4800  Removed 57067 

186.5375  Removed 48607 

186.450  Removed 57067 

186.850  Removed 57067 

186.1650  Removed 57067 

186.2275  (a)  table  amended 51848 

186.2325  Removed 57077 

186.2450  Removed 57067 

186.3000  Removed 57077 

239  Added 57040 

257.5  Amended 57044 

258.2  Amended 57044 

261.3  (aK2)(iv)(C)  and  (c)(2XiiXB) 
revised;  (cX2Xii)(E)  added 42184 

Regulation  at  63  FR  42184  eff. 
date  in  part  corrected  to  12- 
8-98 54355 

261.4  (a)(12)  revised;  (aX18)  and 

(19)  added 42184 

Regulation  at  63  FR  42184  eff. 
date  corrected  to  12-8-98 54355 

261.5  (j)  revised 37782 

261.6  (aXSXivXC)  amended; 
(aX3)(v)  removed 42185 

Regulation  at  63  FR  42185  eff. 
date  in  part  corrected  to  12- 
8-98 54355 

261.31  (a)  table  amended 42185 

261.32  Table  amended 42185 

261  Appendix  VII  amended 42186 

264.90  (e)  and  (f)  added 56733 

264.110  (c)  added ...56733 

264.112  (bX8)  and  (c)(2Xiv)  added 

56733 

264.118  (bX4)  and  (dX2Xiv)  added 

56733 

264.140  (d)  added 56733 

264.1080  (f)  and  (g)  added 49392 

(f)(2XiiXBXi)  revised 53847 

265.90  (f)  added 56734 

265.110  (c)  and  (d)  added 56734 

265.112  (b)(8)  and  (dXlXiv)  added 

56734 

265.118   (c)(4).   (sTan^^ 

added 56734 

265.121  Added 56734 

265.140  (d)  added 56734 

265.1060  (f)  and  (g)  added 49399 

(f)(2Xil)(BX2)  revised 53847 

266  Authority  citation  revised 42186 

266.100  (b)(3)  revised 42186 

Regulation  at  63  FR  42186  eff. 
date  corrected  to  12-8-98 54355 

268.33  Regulation  at  63  FR  35149 
eff.  date  corrected  to  11-4-^ 
42581 
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^.34   (b)   through   (e)   redesig- 
I    nated  as  (c)  through  (f):  new 

I    (b)  added 48127 

^.36  Added 42186 

adB.38  (c)  revised 61264 

Si  B.40  Table  amended 42187.  51265 

(Regulation  at  63  FR  24625  and 
35149  withdrawn;  regulation 
at  63  FR  28641  eff.  date  cor- 
rected to  11-4-98 42582 

Ki)  added 46334 

fg)    and    table    amended:    (i) 

added 47415 

B.48  Regulation  at  63  FR  24626 
withdntwn;  regulation  at  63 
FR  28739  eff.  date  corrected 

to  11-4-98 42582 

ta)  table  amended 47417 

1.1   (c)  introductory  text  re- 
vised; (cX7)  added 66735 
.14  (a)  amended 66735 

29^.28  Added 66735 

If%  State  hazardous  waste  man- 
agement program  authoriza- 
tions  36587.  44162.  44795.  49862. 

S0628.  60531.  62180.  66086.  56830. 
56834.  67363.  67605.  67912 
2n.l  (J)  Tables  1  and  2  amended 

42188.51267 

Regulation  at  63  FR  36160  eff. 

date  corrected  to  11-4-98 42682 

I  p)  Table  1  amended 47418 

2 '  .16  (e)  added 66735 

271.10  (i)  revised 37782 

279.74  (b)  revised 37782 

Underground  storage   tank 

program  authorizations 61528 

L78  Added 38600 

I  Appendix  A  amended 38500 

I  Appendix  B  amended 36862.  37069. 

37782.  40188.  48449.  49860.  51530. 
51863.  53848.  57608 

1.4  Table  amended 42189 

^,6   (bXlXi)   and   (ii)   revised: 

(bXlXili)  added 42189 

St^  Clarification 62183 

43(f.01  (i)  corrected;  (p)  correctly 

revised 42239 

430.24  (bX4Xi)  and  (d)  corrected; 
(bX4XUXA)  correcUy  revised 
42239 

430.25  (b)  table  corrected 42239 

400.26  Introductory  text  cor- 
rected; (aX2)  introductory 
text  correctly  revised 42239 


430.27     Introductory     text    and 

(aX2)  correctly  revised 42238 

430.56  Introductory  text  cor- 
rected  42238 

(aXD   table.   (2Xii)   table  and 
(3Xii)  corrected 42240 

430.57  (aX2XU)  and  (3Xii)  intro- 
ductory text  correctly  re- 
vised  42240 

430  Authority  citation  revised. 60424 

439.0-439.2  Undesignated  center 

heading  revised 60424 

439.0  Re  vised 50424 

439.1  Re  vised 80426 

439.3  Added 60426 

439.4  Added 60426 

439.10  Revised 60426 

439.11  Revised 6006 

439.12  Revised JS0a6 

439.13  Revised 60426 

439.14  Revised 60426 

439.15  Revised 60427 

439.16  Revised 60428 

439.17  Revised 60429 

439.20  Revised J04aO 

439.21  Revised 60430 

439.22  Revised .60430 

439.23  Revised 60430 

439.24  Revised „ 60431 

439.26  Revised 60431 

439.26  Revised „ 60431 

439.27  Revised Ji0481 

439.30  Revised 60431 

439.31  Revised 60431 

439.32  Revised 60431 

439.33  Revised 60432 

439.34  Revised 60432 

439.36  Revised 60433 

439.36  Revised &0434 

439.37  Revised ....60434 

439.40  Revised 50436 

439.41  Revised 60485 

439.42  Revised 50436 

439.43  Revised 60436 

439.44  Revised 60436 

439.45  Revised 50436 

439.46  Revised 60436 

439.47  Revised 60436 

439.60  Revised 60436 

439.51  Revised 50436 

439.62  Revised 60436 

439.53  Removed 60437 

439.54  Removed 50437 

439.66  Removed 60437 

439.66  Removed 60437 

439.67  Removed 50437 
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TITLE  40  Chapter  l-Con. 

439  Appendix  A  added 50437 

455  Tables  2  and  3  amended 3d443 

501.1  (b)  and  (d)  revised:  (na) 
added 45123 

501.2  Amended 46124 

501.12  (b).  (d).  (fXD  Intxoductory 

text,  (Iv).  (V)  and  (2)  revised; 
(fK3)  removed 45124 

501.14  (a).  (bXlXi),  (2).  (3)  and  (c) 
revised 45124 

501.15  (a),  (b)  introductory  text. 
(lOXi).  (13).  (14).  (d)  introduc- 
tory text.  (1)  and  (4)  through 
(8)  revised;  new  (d)(l)(lXB) 
stayed 45126 

501.17  (aX3Xi).  (11).  (UD  and  (bXD 

revised 45127 

501.21  Revised 46127 

501.32  (a)  revised 45127 

710.39  Revised 45053 

721.176  (a)(2Xi)  amd  (ii)  revised 

46855 

721.305  Added 44674 

721.435  Added 44674 

721.460  Added 44674 

721.526  Removed 48129 

721.628  Removed 48129 

721.558  Added 44676 

721.567  Removed 48129 

721.630  Added 44675 

721.637  Removed 48129 

721.658  Removed 48129 

721.987  Added 44676 

721.988  Added 44675 

721.1580  Added 44676 

721.1710  Added 44576 

721.1734  Added 44676 

721.1790  Revised 46956 

721.2078  Added 44676 

721.2079  Added 44676 

721.2081  Added 44576 

721.2082  Removed 48129 

721.2083  Added 44576 

721.2480  Added 44677 

721.2485  Added 44577 

721.2532  Added 44677 

721.2570  Added 44677 

721.2680  Added 44677 

721.2585  Added 44677 

721.3081  Added 44678 

721.3032  Added 44678 

721.3636  Added 44578 

721.4097  Added 44678 

721.4088  Added 44578 

721.5290  Added 44578 

721.6366  Added 44679 


721.6360  Added 44579 

721.5648  Added 44579 

721.6560  Added 44579 

721.5726  Removed 48129 

721.6740  (a)  and  (bXD  revised 45956 

721.5776  Added 44679 

721.6965  Added 44580 

721.6175  Added 44580 

721.6176  Added 44580 

721.6197  Removed 48129 

721.6498  Added 44680 

721.7285  Added ,.44681 

721.7286  Added 44581 

721.7786  Added 44681^ 

721.8153  Added 44681 

721.8450  (aX2Xi)  and  (ii)  revised 

45056 

721.8660  Added 44681 

721.9490  Added 44581 

721.9516  Added 44681 

721.9617  Added 44681 

721.9596  Added 44681 

721.9661  Added 44681 

721.9663  Added 44581 

721.9685  Added 44581 

721.9719  Added 44681 

721.9800  (aX2Xi)  revised 45956 

721.9969  Added 44681 

721.9973  Added 44581 

745.223  Amended 46674 

Reerulation  at  63  FR  46674  con- 
firmed  55547 

745.226  (bX4)  added 46674 

Reerulation  at  63  FR  46674  con- 
firmed  56647 

746.226  (a)(6)  added 46674 

Regulation  at  63  FR  46674  con- 
firmed  55547 

745.238  Added 46674 

Regulation  at  63  FR  46674  con- 
firmed  66647 

746.330  Revised 41432 

763  Waiver 57251 

Proposed  Rules: 

1—799  (C!h.  I) 40683 

61 46032.46952 

52....35896.  35896.  36652.  36870.  37307.  38139. 
39258.  39791—39793.  40073.  40872. 
41220.  41221.  41756.  42308.  42782. 
42783.  42784.  42786.  43664.  43897. 
44192.  44208.  44211.  44213.  44417, 
44820,  44822.  46032,  46443.  46779. 
46208,  46732,  46733,  46963,  46964, 
47216.  47217,  47468,  47458.  49063, 
49066,  49058.  49517,  50180,  50823, 


56 

60 
61 
62. 


66 

68 

>••••••.. 

70 

72 

73 

76 

80 

81 

82 

86 

96, 

97. 

••••••••• 

96. 

»•••••••• 

131 

136 

136Li. 

14^; 

145 
146 
180 
185 

247... 
281.,. 

a64iJ. 

266.:. 


271iJ. 
281 


S5 
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50624,  51325.  51882.  52213.  53350. 

54069.  54645.  55812.  55983.  56127. 

56292.  56394.  56660.  56881.  57086 

41991 


.45779.  50824.  57748 
.57748 


e2|  .36871.  40073.  40074.  40386.  41506.  42310. 

43127.  45206.  47459.  64090 
63.U.38544.  39543.  41608.  45036.  48890.  64646. 

66178.  56812,  56707,  57748 


65  .. 


70 

72 

73. 

76 

80 

81 

82. 

86. 

96i 

97 

96 

131. 

135. 

136. 

141 

142 

144 

146 

146 

180 

185 

247 

261 

264 

266 

268 

271 

281 


67748 

66983 

40053.40961 

41368.48087 

41358.45037 

45032 

49317 

...39258.  39793,  44214,  53360,  57086 

41652,42791 

38767.  39654,  48464.  48664 

46032 

62213.56292 

62213.66394 

36742 

48078 

36810 

37797.  41134.  44214.  47116 

37797.47115 

40586.51882 

40686.61882 

40586.51882 

...37307,  40239.  48664.  55665.  66882 

55665 

46668 

37797,  38139.  42190 

37309 

« 37309 

41636.66886 

.36652.  44218.  49884,  50646.  52214, 

56128,  66891.  67996 

37309.40683 


300 37086.  39545.  40247.  40685.  40687. 

43898.  43800.  44218.  45780.  49321. 
51882.  63006.  55865.  56686 

442 60646 

455 39444 

721 48157.  49518.  57069 

745 38262.  46734.  52662.  57636 

7M 54646.  64649 

1700  (Ch.  VH) 45298 

TITLE  41 -PUBLIC  CONTRACTS 
AND  PROPERTY  MANAGEMENT 

Chapt«r  101-Fed9fal  Property 
Mancig«m«nt  ReguloHont  (Parts 
101-1-101-99) 

101-20.106-3  Revised ...38846 

101-37.1100—101-37.1106    (Subpart 

101-37.11)  Revised 43638 

101-43.000  Revised 41433 

101-43.600—101-43.603        (Subpart 

101-43.6)  Removed 41433 

101-43.4801  (d)  revised;  (e)  amend- 
ed  40068 

(c)  removed:  (d)  and  (e)  redes- 
ignated as  (c)  and  (d);  new  (c) 
table  amended 41433 

101-44.400—101-44.403        (Subpart 

101-44.4)  Revised 66080 

105-60  Revised 


ChopTw  301 -Travel  AllowancM 
(Parti  301-1-301-^ 

301-10.303  Amended 47438 

Proposed  Rules: 

101-44 „ 42310 

101-47 42792 

Ch.  300 46781 

Ch.  303 46781 


Chopter 
Depctf 
Humai 

68al  Added 

Chopter 

or  He< 

irarts  I 

400i^  Coi 
403iTechii 
405it'echn: 
410iTechn: 
410|^(dK 

41lTecha 
412TechnJ 
413TechnJ 
413i333  Coi 
417  JOO  Coi 
422.50—422 

ing  co: 
422J^  (a) 

(1)  cor 
422^  (d)(2 
422JS6  (d)  c 
422.0)    (a) 

(e)(4)(l 

ifectly 
(aX4XI)  < 
422.ee  (b) 

(d)  he« 

ductor 
422.66  (f)  C( 
422.7i  (bK3 
422.to  (cx: 

and(f) 
422.110  (c)  ( 
422.112  Cor 
422.250  (b)  I 
422.268  (b)  < 
422.308  (b) 

as     (b; 

added. 
422.310  (c)(' 
422.$#2  (a)( 

rected; 

iirnate< 
422.^90  (bx: 
422.6^  Hea 
422.612  (aX 

troduci 

NoTg: 
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TITLE  42-PUBUC  HEALTH 

cMvtor  l-Public  Health  Service. 
Department  of  Healtli  and 
Human  Services  (Parts  1-199) 

6to  Added 58312 

CtKipter  IV-Healtti  Care  Flnanc- 
lig  Administration.  Department 
ol  Healtti  and  Human  Senrices 
(Kirts  400-499} 

400,200  Corrected 82611 

408iTechnIcal  correction 62610 

405  Technical  correction 52614 

410[Technlcal  correction 52610 

410i^  (d)(7)  correctly  designated 

• 63307 

411  Technical  correction 62610 

412  Technical  correction 52614 

413  Technical  correction 62614 

413.333  Corrected 53307 

417.800  Corrected 52611 

422.S0— 122.80  (Subpart  B)  Head- 
ing corrected 62611 

422.50  (a)  introductory  text  and 

(1)  corrected 62611 

422^  (d)(2)(I)  corrected 62611 

422.56  (d)  corrected 62612 

422.80  (a)(1).  (b)(1).  (cXD  and 
(e)(4)(i)    corrected;    (f)    cor- 

irectly  added 62612 

(e|)|(4Xi)  corrected 54526 

422.BB  (b)  introductory  text,  (c), 
(d)  heading.  (1)  and  (2)  intro- 
ductory text  corrected 62612 

422.66  (f)  correctly  added 52612 

422.74  (bK3)  corrected 62612 

422.80  (cX3).  (d).  (eXlXiv).  (3Xi) 

and  (f)  corrected 62612 

422.110  (c)  corrected 62612 

422.112  Correctly  revised 62612 

422.260  (b)  correctly  revised 52612 

422.^68  (b)  corrected 62613 

422.3()e  (b)  correctly  designated 
^    (bXD:    (bX2)    correctly 

ttdded 62613 

422.)10  (c)(4)  corrected 62614 

422.^  (aX2).  (3)(i)  and  (4)  cor- 
rected;   (m)    correctly    des- 

limated  as  (1)(4) 62614 

422.590  (bXD  corrected 52614 

422.608  Heading  corrected 52614 

422.612  (aXD.  (b)  heading  and  in- 

ttXKluctory  text  corrected 62614 


422.616  (a)  corrected .62614 

422.620  (a)  corrected 52614 

422.622  (cXlXi)  corrected 62614 

422.762  (aX6)  corrected 62614 

424.20  Corrected 53307 

424.24  (a)(2)  correctly  revised 63307 

483.20  (bX2)  introductory  text  re- 
vised  63307 

493.1202  Heading  amended ......560S4 

438.1208  Heading  amended 56034 

493.1443     (bX3Xii)     introductory 

text  and  (C)  amended 66034 

CtKpter  V-Offlce  of  inspector 
GenerahHealtti  Care.  Depart- 
ment of  Healtti  and  Human 
Senrices  (Ports  1000-1999) 

1001.102  (bX4)  revised 67918 

1001.2001  (a)  revised:  (b)  and  (c) 

redesignated  as  (c)  and  (d); 

new  (b)  added 67918 


Proposed  Rules: 


63.. 
416. 
488. 


.68336 

.52663 


TITLE  43-PUBUC  LANDS: 
INTERIOR 

Ctiopter  il-Bureou  of  Land  fAan- 
agement.  Department  of  ttie  in- 
terior (Parts  1000-9999) 

2200.0-7  (b)  revised;  eff.  11-2-88 62617 

2210  Removed;  eCf.  11-2-98 62617 

2240  Removed;  eff.  11-2-98 62617 

2260  Removed:  eff.  11-2-98 52617 

2270  Removed;  eff.  11-2-98 62617 

3100  Authority  citation  revised  ^ 

62952 

3100.4  Added;  eff.  11-2-M 62962 

3150  Authority  citation  revised 

62952 

3162.6  (b)  revised 52953 

3160  Authority  citation  revised 

52953 

3162.8  Removed;  eff.  11-2-98 62958 

3180  Authority  citation  revised 

52952 

3181.2  Amended;  eff.  11-2-98 52963 

3200  Authority  citation  revised 

52853 

3265.13  Added;  eff.  11-2-98 52963 
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TITLE  43  CtKiptor  ll-Con. 

3256.14  Added:  eff.  11-2-96 62953 

3255.15  Added:  eff.  11-2-96 62953 

3500  Authority  citation  revised 

82953 

3600.5  Revised:  eff.  11-2-96.... 52953 

3600.6-1  Added:  eff.  11-2-96 62953 

3500.5-2  Added:  eff.  11-2-96 52953 

3510  Authority  citation  revised 

52964 

3614.6  Revised:  eff.  11-2-96 52964 

3520  Authority  citation  revised 

52954 

3624.6  Revised:  eff.  11-2-96 62964 

3530  Authority  citation  revised 

52964 

3534.5  Revised:  eff.  11-2-96 52954 

3540  Authority  citation  revised 

52954 

3544.5  Revised;  eff.  11-^96 52964 

3550  Authority  citation  revised 

62964 

3654.5  Revised:  eff.  11-^96 52954 

3580  Authority  citation  revised 

52954 

3585.5-9  Revised:  eff.  11-2-98 62954 

3580  Authority  citation  revised 

82964 

3590.1  Removed:  eff.  11-2-98 52954 

3600  Authority  citation  added 52954 

3600.0-8  Added:  eff.  11-2-98 62964 

3602.2  (a)  amended:  eff.  11-2-96 52954 

3600  Authority  citation  revised 

52964 

3802.6  Revised:  eff.  11-2-96 52954 

3860  Authority  citation  revised 

52956 

3862.9  Added:  eff.  11-2-96 62956 

4300  Revised 56550 

TITLE  44-EMERGENCY  MAN- 
AGEMENT AND  ASSISTANCE 

Chapter  I— Federal  Emergericy 
Management  Agency  (Parts 
0-399) 

64.6  Table  amended 54370.  54372.  55967 

65.4  Flood  elevation  determina- 
tions...54374.  54377.  55035,  56316.  58319 
67.11  Flood  elevation  determina- 
tions  54378.56038.58322 

Proposed  Rules: 

67 54427.  56072.  58338 


TITLE  45-PUBUC  WELFARE 

Suk>tttle  A-Department  of  Heallti 
and  Human  Service  (Parts  1—199) 

144.101  Revised:  interim 57558 

144.102  (b)  revised:  interim 67558 

146.101  (a)  revised;  (bK2).  (3)  and 

(4)  redesignated  as  (bX3).  (4) 
and  (5);  new  (bK2)  added;  in- 
terim  67566 

146.130  Added;  interim 57556 

148.101  Revised:  interim 57561 

148.102  (a)  heading.  (2)  and  (b)  re- 
vised; interim 57562 

148.170  (Subpart  C)  Added;   in- 
terim  57562 

CtKpter  II— Office  of  Family  As- 
sistance (Assistance  Programs), 
Administration  for  Ctiiidren  and 
Families,  Department  of  Hecrttti 
and  Human  Services  (Parts 
200—299) 


61 

Proposed  Rules: 

68341 

1628 

56591 

1635 

56594 

TITLE  46-SHIPPING 

Ctiapter  I— Coast  Guard,  Depart- 
ment of  Transportation  (Parts 
1-199) 

15.1050  Added 57266 

28.130  (d)  amended:  eff.  11-2-98 52813 

30.01-6  Regulation  at  61  FR  26286 

conflrmed 52813 

30.01-6  Regulation  at  61  FR  25286 

confirmed 52813 

31.01-1  Regulation  at  61  FR  26286 

confirmed 52813 

31.06-1  Regulation  at  61  FR  25286 

confirmed 52813 

31.36-1  (Subpart  31.36)  Regula- 
tion at  61  FR  25286  confirmed 
52813 

33  Regulation  at  61  FR  25286  con- 
firmed  52813 

35.07-10    Regulation    at    61    FR 

25286  confirmed 52813 
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35.10-1  ReffulaUon  at  61  FR  25286 

Ijconflrmed 82813 

35.16-6  Regulation  at  61  FR  25287 

confirmed 52813 

35.10-6  Regulation  at  61  FR  25287 

confirmed 52813 

3S.io-7  Regulation  at  61  FR  25287 

Confirmed 52813 

35.10-8  Regulation  at  61  FR  25287 

confirmed 52813 

35.10-20    Regulation    at    61    FR 

1 125287  confirmed 82813 

35.10-25    Regulation    at    61    FR 

25287  confirmed 82813 

35.10-30    Regulation    at    61    FR 

:  ^5287  confirmed 62813 

35.30-50    Regulation    at    61    FR 

25287  confirmed 62813 

35.30-66    Regulation    at    61    FR 

25287  confirmed 52813 

35.4(^1—35.40^0    (Subpart    35.40) 

Regulation  at  61   FR  25287 

Oonfirmed 62813 

35.40-40    Regulation    at    61    FR 

25287  confirmed 62813 

70.05-10    Regulation    at    61    FR 

25287  confirmed 62813 

70.10-3  Regulation  at  61  FR  25287 

Confirmed 52813 

70.10-34    Regulation    at    61    FR 

25287  confirmed 62813 

70.10-35    Regulation    at    61    FR 

25287  confirmed 62813 

70.10-43    Regulation    at    61    FR 

^26287  confirmed 62813 

70.2lai-l.  (Subpart   70.28)   Regula- 
tion at  61  FR  25287  conflrmed 

II 52813 

71.16i-l  Regulation  at  61  FR  25287 

farmed 82813 
Regulation    at    61    FR 
confirmed 62813 
Regulation    at    61    FR 

125287  confirmed 62813 

75  Regulation  at  61  FR  25288  con- 
flrmed  52813 

77.00-1    (Subpart   77.06)   Regula- 
tion at  61  FR  25288  confirmed 

Xt 52813 

78.l2fl  Regulation  at  61  FR  25288 

f:bnfirmed 62813 

78.13^6  Regulation  at  61  FR  25288 

cbnflrmed 62813 

78.13^10    Regulation    at    61    FR 

confirmed 82813  I 
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78.13-18    Regulation    at    61    FR 

25288  confirmed 62813 

78.13-20    Regulation    at    61    FR 

25288  conflrmed 52813 

78.14-1—78.14-20    (Subpart    78.14) 

Regulation  at  61   FR  25288 

confirmed 82813 

78.17-40    Regulation    at    61    FR 

28288  conflrmed 82813 

78,17-50    Regulation    at    61    FR 

25288  confirmed 52813 

78.17-62    Regulation    at    61    FR 

25288  conflrmed 62813 

78.17-65    Regulation    at    61    FR 

25288  conflrmed 52813 

78.17-^    Regulation    at    61    FR 

25288  confirmed 62813 

78.17-70    Regulation    at    61    FR 

25288  confirmed 1..52813 

78.17-85    Regulation    at    61    FR 

26288  confirmed 62813 

78.17-90    Regulation    at    61    FR 

25288  confirmed 52813 

78.37-5  Regulation  at  61  FR  25288 

confirmed 52813 

78.47-43    Regulation    at    61    FR 

25288  conflrmed 52813 

78.47-45    Regulation    at    61    FR 

25288  confirmed 52813 

78.47-47    R^rulatlon    at    61    FR 

25288  confirmed 62813 

78.47-60    Regulation    at    61    FR 

25288  confirmed 62813 

78.47-61    Regulation    at    61    FR 

25288  confirmed 82813 

78.47-60    Regulation    at    61    FR 

28288  confirmed 82813 

78.47-63    Regulation    at    61    FR 

25288  confirmed 52813 

78.47-66    Regulation    at    61    FR 

26288  confirmed 52813 

78.47-72    Regulation    at    61    FR 

25288  confirmed 52813 

78.40-1   (Subpart   78.49)    Regula- 
tion at  61  FR  25288  confirmed 

52813 

78.87-1—78.87-20    (Subpart    78.87) 
Regulation   at   61    FR   25288 

confirmed 62813 

90.06-10    Regulation    at    61    FR 

25288  confirmed 52813 

90.10-3  Regulation  at  61  FR  25288 

confirmed 52813 

90.10-29    Regulation    at    61    FR 

25288  confirmed 62813 
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CHANGES  OCTOBER  1,  1998  THROUGH  OCTOBER  30.  1998 


TITLE  46  Chapter  l-Con. 

90.27-1  (Subpart  90.27)  Regula- 
tion at  61  FR  25288  connrmed 
52813 

91.15-1  Regrulation  at  61  FR  25289 

confirmed 52813 

91.20-20    Regulation    at    61    FR 

25289  confirmed 52813 

91.25-15    Regulation    at    61    FR 

25289  confirmed 52813 

94  Regulation  at  61  FR  25289  con- 
firmed  52813 

96.06-1  (Subpart  90.06)  Regula- 
tion at  61  FR  25289  confirmed 
52813 

97.13-1  Regulation  at  61  FR  25289 

confirmed 52813 

97.13-6  Regulation  at  61  FR  25289 

confirmed .....52813 

97.13-10    Regulation    at    61    FR 

25289  confirmed 52813 

97.13-15    Regulation    at    61    FR 

25289  connrmed 52813 

97.13-20    Regulation    at    61    FR 

25289  confirmed 52813 

97.14-1—97.14-20  (Subpart  97.14) 
Regulation  at  61  FR  25289 
confirmed 52813 

97.15-25    Regulation    at    61    FR 

25289  confirmed 52813 

97.15-35    Regulation    at    61    FR 

25289  confirmed 52813 

97.15-37    Regulation    at    61    FR 

25289  confirmed 52813 

97.15-40    Regulation    at    61    FR 

25289  confirmed 52813 

97.15-45    Regulation    at    61    FR 

25289  confirmed 52813 

97.15-50    Regulation    at    61    FR 

25289  confirmed 52813 

97.15-65    Regulation    at    61    FR 

25289  confirmed 52813 

97.15-70    Regulation    at    61    FR 

25289  conHrmed 52813 

97.35-^  Regulation  at  61  FR  25289 

conflrmed 52813 

97.37-37    Regulation    at    61    FR 

25289  confirmed 52813 

97.37-40    Regulation    at    61    FR 

25289  confirmed 52813 

97.37-42    Regulation    at    61    FR 

25289  confirmed 52813 

97.37-43    Regulation    at    61    FR 

25289  confirmed 52813 

97.37-55    Regulation    at    61    FR 

25289  confirmed 52813 


97.39-1  (Supbart  97.39)  Regula- 
tion at  61  FR  25289  confirmed 
52813 

97.85-1— 97.8&-10  (Subpart  97.85) 
Regulation  at  61  FR  25289 
confirmed 52813 

107  Authority  citation  revised 52813 

107.111  Regulation  at  61  FR  25289 

confirmed.... 52813 

Amended;  eff.  11-2-98 52814 

107.231  Regulation  at  61  FR  25290 

confirmed 52813 

(w)  removed:  eff.  11-2-98 52814 

107.239  Regulation  at  61  FR  25290 

confirmed 52813 

107.243  Regulation  at  61  FR  25290 

confirmed 52813 

107.305  Regulation  at  61  FR  25290 

confirmed 52813 

(cc)  revised:  eff.  11-2-88 52814 

108.101  Regulation  at  61  FR  25290 

confirmed 52813 

i08.103  Regulation  at  61  FR  25291 

confirmed 52813 

108.105  Regulation  at  61  FR  25291 

confirmed ; 52813 

108.500-108.597  (Subpart  E)  Reg- 
ulation at  61  FR  25291  con- 
firmed  52813 

108.500  (a)  and  (b)  revised:  eff.  11- 

2-98 52814 

108.540  (hX3)  and  (4)  revised;  eft. 

11-2-98 52814 

108.565  (a)(3)  revised;  eff.  11-2-98 

52814 

108.570  (c)(1)  amended:  eff.  11-2-98 

52814 

108.575  Table  amended;  eff.  11-2- 

98 52814 

108.580  (b)(3)(i)  and  (c)(2Xi)  re- 
vised; eff.  11-2-98 52814 

108.645  Regulation  at  61  FR  25296 
confirmed 52813 

(aXlKii).  (2)  and  (bX2)  revised; 
eff.  11-2-98 52815 

108.646  Regulation  at  61  FR  25298 
confirmed 52813 

(c)  revised;  eff.  11-2-98 52815 

108.647  Regulation  at  61  FR  25296 
confirmed 52813 

108.649  Regulation  at  61  FR  25296 
confirmed 52813 

(b),  (c).  (e)(1)  and  (g)  revised; 
eff.  11-2-98 52815 

108.650  Regulation  at  61  FR  25299 
confirmed 52813 
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10ei$S5  Regulation  at  61  FR  25296 

conflrmed 52813 

108.901  (Subpart  J)  Regulation  at 

61  PR  25298  confirmed 52813 

(b)  introductory  text,  (6)  intro- 
ductory text.  (ix).  (X).  (7)  in- 
troductory text  and  (c)  in- 
troductory text;  eff.  11-2-66 

J:- 52615 

109ja07  Regulation  at  61  FR  25296 

confirmed 52813 

109ilD6  Regulation  at  61  FR  25296 

conflrmed 52813 

109JI13  Regulation  at  61  FR  25296 

conflrmed 52813 

(aX2)(vl).  (ix).  (b).  (c)(2).  (dK5). 

(7).  (0(2)(vli).  (g)(7)(v)(G)  and 

(li)(l)(Iv)  revised;  eff.  11-2-98 

52816 

109.215  Regulation  at  61  FR  25301 

oonflrmed 52613 

109.2117  Regulation  at  61  FR  25301 

<)onflrmed 52813 

109.219  Regulation  at  61  FR  25301 

oonflrmed 52813 

109.2&1  Regulation  at  61  FR  25301 

Idonflrmed 52813 

109.2^  Regulation  at  61  FR  25301 

S>nflrmed 52813 
1  Regulation  at  61  FR  25301 

bonfirmed. 52813 

(dM2)  and  (g)(4)  revised:  eff.  11- 

fH8 52816 

109.^  Regulation  at  61  FR  25302 

oionflrmed 52813 

109.)^  Regulation  at  61  FR  25302 

confirmed 52813 

109.3)3  Regulation  at  61  FR  25302 

confirmed 52813 

109.314  Regulation  at  61  FR  25302 

confirmed 52813 

109.317  Regulation  at  61  FR  25302 

confirmed 52813 

109.3i0  Regulation  at  61  FR  25302 

confirmed 52813 

109.321  Regulation  at  61  FR  25302 

confirmed 52613 

109.3^  Regulation  at  61  FR  25302 

confirmed 52813 

109.325  Regulation  at  61  FR  25303 

confirmed 52613 

109.341  Regulation  at  61  FR  25303 

confirmed 52613 

109.435  Regulation  at  61  FR  25303 

confirmed 52613 

Revised:  eff.  11-2-98 52816 


Notb: 
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109.433  Regulation  at  61  FR  25303 

conflrmed 62613 

109.501  Regulation  at  61  FR  25308 

confirmed 62813 

109.503  (Subpart  E)  Regulation  at 

61  FR  25303  conflrmed 62813 

109.506  Regulation  at  61  FR  25303 

confirmed 52813 

125.160  Regulation  at  61  FR  25303 

conflrmed 62613 

133  Regulation  at  61   FR  25304 

confirmed 52813 

133.70  (aX3Xii).  (bK4).  (cX3)  and 

(4)  revised;  eff.  11-2-96 62816 

133.130  (aX2)  revised;  eff.  11-2-96 

62816 

133.150  (c)(6)  revised:  eff.  11-2-96 

52816 

133.160  (a)  revised;  eff.  11-2-96 52816 

167.05-25   Regulation   at   61    FR 

25311  conflrmed 62813 

167.05-35   Regulation   at   61    FR 

25311  conflrmed 62813 

167.15-28   Regulation  at  61    FR 

25311  conflrmed 62813 

167.35-1    Regulation    at    61    FR 

26311  conflrmed 62813 

167.35-2    Regulation    at    61    FR 

26311  conflrmed 52813 

167.35-3    Regulation    at    61    FR 

26311  conflrmed 52613 

167.35-5    Regulation    at    61    FR 

26311  conflrmed 52613 

167.35-10   Regulation   at   61    FR 

25311  conflrmed 62813 

167.35-16   Regulation   at   61    FR 

26311  conflrmed 52613 

167.35-20   Regulation   at   61    FR 

25311  conflrmed 52813 

167.35-25   Regulation   at   61    FR 

25311  conflrmed 62813 

167.36-80   Regulation   at   61    FR 

26311  conflrmed 52813 

167.36-35   Regulation   at   61    FR 

25311  conflrmed .....62813 

167.36-40   Regulation   at   61    FR 

26311  conflrmed 52813 

167.35-45   Regulation   at   61    FR 

26311  conflrmed 52613 

167.35^60   Regulation   at   61    FR 

26311  conflrmed 62813 

167.3&-«0   Regulation   at   61    FR 

26311  conflrmed 52613 

167.35-65   Regulation   at   61    FR 

25311  conflrmed 62813 
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TITLE 46  Chaplwl-Con. 

167.35-70   ReKiUation   at   61    FR 

25311  confirmed 52813 

167.35-72   Regulation   at   61    FR 

25311  confirmed 52813 

167.35-75   Regulation   at   61    FR 

25311  confirmed 52813 

167.35-60   Regulation   at   61    FR 

25311  confirmed 52813 

167.35-«5   Regulation   at   61    FR 

25311  confirmed 52813 

167.35-90   Regulation   at   61    FR 

25311  confirmed 52813 

167.55-5    Regulation    at    61    FR 

25311  confirmed 52813 

167.65-1    Regulation    at    61    FR 

25311  confirmed 52813 

167.65-55   Regulation   at   61    FR 

25311  confirmed 52813 

168.05-5    Regulation    at    61    FR 

25312  confirmed 52813 

Amended;  eff.  11-2-98 52816 

168.10-1    Regulation    at    61    FR 

25312  confirmed 52813 

168.10-6    Regulation    at    61    FR 

25312  confirmed 52813 

188.10-5    Regulation    at    61    FR 

25312  confirmed 52813 

188.10-52   Regulation   at   61    FR 

25312  confirmed 52813 

188.10-53   Regulation   at   61    FR 

25312  confirmed 52813 

188.27-1  (Subpart  188.27)  Regula- 
tion at  61  FR  25312  confirmed 
52813 

189.15-1    Regulation    at    61    FR 

25312  confirmed 52813 

189.20-20   Regulation   at   61    FR 

25312  confirmed 52813 

189.25-15   RegiQation   at   61    FR 

25312  confirmed 52813 

192  Regulation  at  61   FR  25312 

confirmed 52813 

195.0&-1  (Subpart  195.06)  Regula- 
tion at  61  FR  25312  confirmed 

52813 

196.13-1    Regulation    at    61    FR 

25313  confirmed 52813 

196.13-5    Regulation    at    61    FR 

25313  confirmed 52813 

196.13-10   Regulation   at   61    FR 

25313  confirmed 52813 

196.13-15   Regulation   at   61    FR 

25313  confirmed 52813 

196.13-20   Regulation   at   61    FR 

25313  confirmed 52813 


196.14-1—196.14-20  (Subpart 

196.14)  Regulation  at  61  FR 

25313  confirmed 52813 

196.15-25   Regulation   at   61    FR 

25313  confirmed 52813 

196.15-35   Regulation   at   61    FR 

25313  confirmed 52813 

196.15-37    Regulation   at   61    FR 

25313  confirmed 52813 

196.15-40   Regulation   at   61    FR 

25313  confirmed... 52813 

196.15-45   Regulation   at   61    FR 

25313  confirmed 52813 

196.15-^   Regulation   at  61   FR 

25313  confirmed 52813 

196.15-65   Regulation   at   61    FR 

25313  confirmed 52813 

196.15-70   Regulation   at   61    FR 

25313  confirmed 52813 

196.35-5    Regulation    at    61    FR 

25313  confirmed 52813 

196.37-37    Regulation   at   61    FR 

25313  confirmed 52813 

196.37-40   Regulation   at   61    FR 

25313  confirmed 52813 

196.37-43   Regulation   at   61    FR 

25313  confirmed 52813 

196.37-49   Regulation   at   61    FR 

25313  confirmed 52813 

196.39-1  (Subpart  196.39)  Regula- 
tion at  61  FR  25313  confirmed 

52813 

196.90-1—196.90-10  (Subpart 

196.90)  Regulation  at  61  FR 

25313  confirmed 52813 

199  Regulation  at  61   FR  25313 

confirmed 52813 

199.03  (bX9)  and  (10)  revised;  eff. 

11-2-98 52816 

199.10  Revised;  eff.  11-2-98 52817 

Table  correctly  revised 56066 

199.70   (b)(2)(ii)    removed;    (a)(2) 

and  (cK3)  revised;  eff.  11-2-98 

52818 

(aX2)  corrected 56066 

199.80  (b)(4)  revised;  eff.  11-2-98 

52818 

199.100  (f)  revised;  eff.  11-2-98 52819 

199.110  (f)(4)  amended;  eff.  11-2-98 

52819 

199.140  (aXD  revised;  eff.  11-2-M 

52819 

199.153  (f)  revised;  (hXD.  (2)  and 

(i)  amended;  eff.  11-2-96 52819 

199.175  (bX21XiXB)  revised;  eff. 

11-2-98 52819 
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199J:76  (aXDdl).  (2)  and  (bK2)  re- 
Vised;  eff.  11-2-98 52819 

199^180  (aX2)(vl).  (ix).  (d)(ll)  and 

<p(2)(I)  revised;  eff.  11-2-98 S2819 

199J190  (d)(2)  and  (gX4)  revised; 

Mt.  11-2-98 52819 

199J610  (a)  revised;  eff.  11-2-96 52819 

199JeE20  (a)  table  and  (e)  revised; 
(kX2)(l)  redesignated  as  (1); 

<o)  and  (p)  added 52820 

TWble  corrected 56066 

199.epo  (a)  table,  (c),  (dX2),  (f)  in- 
iuctory  text.  (2Xiv)  and 
r)  revised;  (1)  and  (m)  added 

52821 

t)le  corrected 56067 

199.W0  (hX2)  revised;  (iX2)  table 

■mended;  eff.  11-2-98 52821 

Chdplor  ll-Moriflme  Administra- 
fkfh.  Department  of  Trantpor- 
Umon  (Parts  200—399) 

351  Authority  citation  amended 

i. 55039 

351.1  j  Authority  citation  removed 

i 55089 

351.2{  (a)  revised;  authority  cita- 

tton  removed 55039 

CtKipler  IV-Federal  Maritime 
Commission  (Parts  500-599) 

603  Authority  citation  revised 53308 

503.^—503.24  (Subpart  C)  Revised 

53308 

603.^1—608.34    (Subpart    D)    Re- 

Ised 53310 

TITLE 
47-TELECOMMUNICATION 

CtKK>ter  I— Federal  Comnuinica- 
Hoifls  Commission  (Parts  0—199) 

0.408  Revised  (OMB  numbers) 52618 

1  Nomenclature  change 54077 

1.115  Regulation  at  63  FR  41446 

eff.  1(^5-98 52983 

1.4191  (e)  revised 56091 

1.720  Regulation  at  63  FR  41446 

eff.  1(^5-96 52963 

1.721  Regulation  at  63  FR  41446 

eff.  10-5-88 52983 

1.724  Regulation  at  63  FR  41446 

eff.  10-5-98 52983 

Notb: 


1.726  Regulation  at  63  FR  41447 

eff.  10-^98 52963 

1.727  Regulation  at  63  FR  41447 

eff.  10-5-96 ^ 52963 

1.729  Regulation  at  63  FR  41447 
eff.  10-6-96 

1.730  Regulation  at  63  FR  41448 
eff.  10^5-96 52963 

1.733  Regulation  at  63  FR  41449 

eff.  10^5-98 62963 

2  Nomenclature  change .54077 

20  Nomenclature  change 64077 

26.4  Amended J6677 

26.208  Revised 66678 

26.204  Removed 66678 

26.206  Revised , 56678 

26.206  Revised 66678 

26.207  Revised .66678 

26.208  Revised 56678 

26.210  Revised 56678 

26.307  (a)  revised 56678 

26.313  Removed 56678 

26.317  (b)  revised 66678 

26.320  Revised 56678 

64  Order 54379 

69.153  (c)  introductory  text.  (2), 

(dXD  introductory  text,  (ii). 

(2)  introductory  text,  (ii)  and 

(e)  revised 65335 

73  Actions  on  petitions 5438O 

73.202  (b)  table  amended 52964.  64379. 

64600.  66807—66809.  55658.  55969, 
57609.  57610 
73.1125  Regulation  at  63  FR  49497 

eff.  10-30-88 56678 

73.3626  Regulation  at  63  FR  «ffi7 

eff.  10-30-86 56578 

73.3527  Regulation  at  63  FR  49489 

eff.  10-30-96 56678 

79.1  (b).  (dX3).   (7).   (8).   (9)  and 

(eX3)    revised;     (dX13)    and 

(e)(10)  added 56862 

80.383  (a)  table  amended 53313 

96  Nomenclature  change 54077 

97  Nomenclature  change 54077 

Proposed  Rules: 


0—199  (Ch.  D 

0 53619 

1 63350,  54000 

20 52666 

22 53350 

26 54100 

32 56900 

« 64090.66800 

52 54090 
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TITLE  47  Proposed  Rules:— Con. 

M 64090 

61 64430 

64 54090.56077 

66 66688 

gg      64430 

Tsr.VesoMiMowV 

74 68368 

101 63360 

TITLE     46-FEDERAL     ACQUISI- 
TION REGULATIONS  SYSTEM 

Chapter  1-F«deral  Acquisition 
RegulcMon  (Ports  1—99) 

Chapter   1   Federal   Acquisition 

Circular  No.  97-08 58586 

Small  entity  compliance  guide 

58608 

1.106  Table  amended  (OMB  num- 
bers): interim 58588 

Table  amended  (OMB  numbers) 

68602 

2.101  Amended:  interim 68661 

4.203  Revised:  interim 68588 

4.S0fr-4.502  (Subpart  4.5)  Revised: 

interim 58692 

4.900-4.906  (Subpart  4.9)  Revised: 

interim 68589 

5.101  (aX2Xii)  revised:  (aX2Xiv) 
amended:  interim 58692 

5.102  (aX2)  and  (7)  revised:  in- 
terim  58592 

6.202  (aX13)  revised:  (aX14)  re- 
moved;   (aX15)   redesignated 

as  (a)(14);  interim 68G92 

(aX2)    through    (12)    and    (14) 
amended:  interim 58593 

6.203  (b)  revised:  interim 58592 

Introductory   text,   (a)   intro- 
ductory text.  (c).  (d).  (e)  and 

(g)  amended:  interim 68693 

6.206  (dX2)  amended:  interim 58583 

5.207  (cX2Xzi).  (eX3)  and  (h) 
amended:  interim 68593 

5.301  (bX7)  revised:  interim 58593 

6.608  (aX2)  revised:  interim 585S3 

6.302-3  (aX2Xiil)  revised 58564 

(aX2)  introductory  text.  (1)  and 

(U)  amended 58602 

13.003  (c)  removed:  (d)  through  (i) 
redesignated  as  (c)  through 
(h):  new  (f)  and  new  (h)(3)  re- 
vised: interim 58593 

13.102  (a)  introductory  text  re- 
vised: interim 58663 


13.104  (b)  amended;  interim 58593 

13.106  (aXD  revised:  interim 68583 

13.106-1  (cXlXii)  and  (f)  revised: 

interim 68693 

13.106-2  (bX3)  introductory  text 

revised:  interim 58593 

13.106-3  (e)  added;  Interim 58589 

(c)  revised:  interim 58593 

13.307  (bXD  amended:  Interim 58693 

14.201-6  (bX2)  removed:  interim 

58589 

14.206-1  (a)  amended;  interim 58594 

14.400  Amended:  Interim 68694 

14.407-4  (a)  amended 58602 

15.206  (d)  removed;  Interim 58589 

15.404-1  (aX7)  amended 58602 

16.406  (g)  revised 68596 

19.102  (fX4)  amended 58602 

19.201  (b)  amended 56738 

19.306  (b)  amended 56738 

19.1004  Amended 58602 

22.1400-22.1406     (Subpart     22.14) 

Regulation   at   63   FR   34074 
conflrmed 68599 

22.1400  Regulation  at  63  FR  34074 
confirmed 58699 

22.1401  Regulation  at  63  FR  34074 
confirmed 58599 

22.1402  Regulation  at  63  FR  34074 
confirmed 58699 

22.1403  Regulation  at  63  FR  34074 
confirmed 58599 

22.1404  Regulation  at  63  FR  34074 
confirmed 58599 

22.1406  Regulation  at  63  FR  34074 

confirmed 68599 

22.1406  Regulation  at  63  FR  34074 
confirmed 

22.1407  Regulation  at  63  FR  34074 
confirmed 

22.1408  Regulation  at  63  FR  34074 
confirmed 

24.202  (c)  added 68594 

31.001  Amended 58596 

31.201-5  Amended 58596 

31.201-6  (JXl)  through  (6)  revised 

58697 

31.206-^  Removed 58599 

31.206-47  (b)  introductory  text 
and  (eX3)  revised;  (c)  redesig- 
nated as  (cXD:  (cX2)  added 

58600 

31.1103  (a)  amended;  interim 68564 

32.703-3  Revised 58601 

32.706-1  (b)  revised 58608 
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32. 
33. 
33. 
33. 
33. 
33. 

1 

32.^  (a)  introductory  text  re- 
vised  58602 

(a)(3)  and  (c)(3)  added 58602 

(e)  amended 58608 

Amended S8594 

[Amended S8S95 

(a)  revised 58595 

(aX3)    and    (4)    amended; 
(aXS)  removed:   (b)  revised; 

(f)  and  (g)  added 58585 

36.01-4  (aX4)  amended 58603 

37.186  (b)  revised 58601 

41.113  (a)(2)  and  (3)  amended 58608 

S2.SH-^  Revised;  Interim 58589 

52.2)2-3  Amended;  interim 58590 

52.212-^    Regulation    at    63    FR 

,  64075  confirmed 58599 

4inended 58603 

52.213-4    Regulation    at    63    FR 

1^4075  confirmed 58509 

52.214-2  Removed;  interim 58590 

52.315-4  Removed;  interim ....58590 

52.215-15  Revised 58598 

52.232-36   Regulation  at   63   FR 

J$4075  confirmed 58599 

52.233-1  Amended 58595 

52.244-6  Amended 58608 

53.338  (h)  and  (i)  revised 58603 

53.301-273  Revised 58603 

53.3qi-274  Revised 58606 

Chapter  2— DopartmenT  of 
Defense  (Parts  200-299) 


I  (cKii)  amended SS040 

Bvised 56041 

217.7103-3  (b)  revised 55062 

(b)  correctly  revised 56290 

217.7108-4  Revised 55062 

217.7406  (b)  amended 55052 

225.Br72-3  (g)  amended 55052 

225.872-6    (c)    introductory    text 

^mended 55052 

227.7B08-10  (aXD  amended 55052 

230.17002  (b)  amended 55052 

230.7004-1      Heading      and      (a) 

Amended 55052 

230.7103  Amended 55052 

237.270  Correctly  removed;  CPR 

oorrection 54078 

237.270-1      Correctly      removed; 

CFR  correction 64078 

237.2^0-2      Correctly      removed; 

CFR  correction 54078 

237.2^0-3      Correctly      removed; 

IQFR  correction 54078 

NoT^iloWtao*  page  numbMlndtoai*  1997  ctan0M. 


237.270-4      Correctly      removed; 

CFR  correction 54078 

237.7204  Amended 55052 

242.7205  (bX4Xiv)  amended 55052 

247.572-2        (f)(3Xi)        amended; 

(f)(3)(il)  revised 55052 

252.215-7000     Introductory     text 

amended 55952 

252.215-7002  Amended;  introduc- 
tory text  revised 56062 

252.217-7027  Amended 56062 

252.219-7005  Amended 56062 

252.243-7000  Amended 55062 

253.204-70    (bXOXD    introductory 

text  amended .55062 

253.215-70  (a).  (bX4).  (cX12)  and 
(14)  revised:  (bX7)  removed; 
(bX8)  and  (9)  redesignated  as 
(bX7)  and  (8);  (cX15)  and  (16) 
amended 56062 

Chapter  9— Department  of  Energy 
(Parts  900-999) 

903.104-3  Added 56851 

915  Revised 56851 

916.504—916.505  Designated  as 
Subpart   916.5   and   heading 

added 56860 

919.602-1  (a)(2)  amended 56860 

919.80&-2  Revised 56860 

935.016  Removed 56860 

935.016-1  Removed 56880 

935.016-2  Removed 56880 

935.01^-9  Removed 56860 

970.15404-4-970.15407-2-3  (Sub- 
part 970.15)  Revised 56861 

970.3102-1  (c)  amended 56867 

970.3102-15  (bXD  and  (2)  amended 

56867 

970.5202  Revised 56867 

970.5204-9  (a)  note  amended 56867 

970.5204-15  Amended 56867 

970.^04-22  Amended 56867 

970.5204-44  Amended 56867 

970.5204-64  Amended 56867 

970.5204-76  Amended 56867 


Chapter  16— Office  of  Personnel 
Management  Federal  Employ- 
ees Health  Benefits  Acquisition 
RegulaHon  (Parts  1600-1699) 

1609.7101—1609.7101-2        (Subpart 

1609.71)  Added 56337 

1632.170  (a)  and  (bXl)  revised 55338 

1652.232-70  Amended 55339 
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TITLE  48  Chapter  16-Con. 

1652.232-71  Amended 55339 

1652.244-70  Amended 55339 

1652.370  Table  amended 55339 

Chapter  18— NatkxKri  AerorKRjtics 
and  S|xice  Administration  (Parts 
1800-1899) 

1817.730O— 1817.7302  (Subpart 

1873.73)  Added 56091 

1834.008  (a)  revised 56093 

1834.7001—1834.7004  (Subpart 

1834.70)  Removed 56093 

1852.217-71  Added 56098 

1852.217-72  Added 56093 

1852.234-70  Removed 56094 

1852.234-71  Removed 56094 

Proposed  Rules: 

8 57568 

42 57568 

46 57878 

1201..... 52666 


1205. 
1206. 
1211. 
1213. 
1215. 
1237. 
1252. 
1253. 


.52666 


.52666 


.52666 
.52666 
.52666 


TITLE  49-TRANSPORTATION 

Suistitie  A— Office  of  the  Secretary 
of  Transportation  (Parts  1—99) 

1.49  (kk)  added 57610 

Chapter  i— Research  and  Speciai 
Programs  Administration.  De- 
partmerit  of  Transportation 
(Parts  100-199) 

107.508  (aX3)  amended 52846 

107.606  (a)(5)  amended 52847 

171.7  (aX3)  table  amended 52847.  57980 

171.8  Amended 52847 

171.11  (dK4)(ii)  revised 57930 

171.14  (cXD  revised 52847 

172.101  (cXll)  introductory  text. 

(f)  and  table  amended 52847 

172.101  Table  amended 52849 

172.102  (c)(1)  amended : 52849 

172.203  (m)(l)  amended 52849 

172.400a  (aX7)  amended 52849 


172.504  Table  amended 52849 

173.6  (c)(2)  amended 52849 

173.33  (a)(3)  amended 52849 

173.34  (eX18)(l)  table  amended 52849 

173.58     (a)     Introductory     text 

amended 52849 

173.62  (c)  table  amended 52849 

173.247  (a)  amended 52849 

173.408  Amended 52849 

173.416  (f)  amended 52849 

173.422  (bXD  amended 52849 

173.425  Table  7  amended 52849 

173.427  (aX3)  amended 52849 

173.433  (g)  table  amended 52849 

173.461  (a)  Introductory  text  and 

(b)  amended 52850 

175.700  (b)  amended 52850 

176.704  (e)(1)  and  (f)  table  amend- 
ed  52850 

177  Response  to  petitions 58323 

177.835     (g)     introductory     text 

amended 52850 

177.842  (a)  amended 52850 

177.843  (c)  amended 52850 

177.854    Introductory    text    re- 
moved  52850 

178.338  Heading  amended 52850 

179  Authority  citation  revised 52850 

179.2  (aX2)  revised 52850 

179.3  (a)  revised ...52850 

179.4  (a)  amended;  (b)  revised 52850 

179.5  (a)  and  (b)  revised 52850 

179.100—179.103-5      (Subpart      C) 

Heading  revised 52850 

180.408  Introductory  text  amend- 
ed  52850 

180.417  (a)(3Xii)  amended 52850 

180.509  (c)(3)(ii)  amended 52851 

180.515  (b)  amended 52851 

199  Announcement 58324 

Chapter  ii— Federai  Raiiroad  Ad- 
ministration, Department  of 
Transportation  (Parts  200—299) 

213.57  (g)(4)  corrected.... 54078 

213.345  (d)  corrected 54078 

268  Added;  interim 54606 

Chapter  V— National  Highway 
Traffic  Safety  Administration, 
Department  of  Transportation 
(Parts  500-599) 

571.208  Amended 53851 

571.213    Regulations    at    62    FR 

18724  and  30466  confirmed 52629 


Ai  r  ende 

572.9i  (aX 

t))rer 

572.34  (b)  I 

580A]uthoi 

580.1^  Reg 

<:onfin 

580.17  Reg 

cpnfln 
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192. 

195. 

229. 

231. 

232..^.. 

395..i.. 

396..1i 

571  .J. 

574..  . 

585..4 

587.., 

595... 

1146 
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Chqpter 


2.2  0 

lb.21|<jb)  re 
13.5  Kjevlse 

14.3  nevise 

15.4  A4<led 

15.21  Oc)  re' 

16.22  Oa)  an 
17.8  Added 

17.11  (h)  ta 

17.12  (h)  tal 


17.22 


(ft)(l) 
(1>K1)  1 
vl^d;  I 
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Note:  Boldfcic*  pog*  numbws  Indteal*  1997  changM. 


NOTB 


CX:T0BER  1998  iw 

CHANGES  OCTOBER  1,  1998  THROUGH  OCTOBER  30,  1998 


Afiended;  eff.  3-30-99 52630 

572.31  (a)(1).  (3)  and  (4)  revised; 

(W  removed 63851 

572.34  (to)  revised 53851 

580  Alathorlty  citation  revised 52632 

580.1^  R^ulatlon  at  62  FR  47765 

^nfirmed 52632 

580.17  Regulation  at  62  FR  47765 

confirmed:  (aK3)  revised 52632 


107.. 

171.. 

172.. 

173.. 

177.. 

178.. 

180.. 

192.. 

195.. 

229.. 

231.. 

232.. 

395.. 

396.. 

571  .i 

574, 

585, 

587.,] 

595.. 

1146 


Proposed  Rulm: 


58358 

58358 

58358 

58358 

58358 

58358 

« 58358 

57289 

57289 

54104 

64104 

54104 

54432 

54432 

.54662.  57089.  67091.  57638 

56832 

67091 

57091 

57091 

55996.  68358 


riTLE  50-WILDLIFE  AND 
FISHERIES 


Chqpter  l-Untted  States  Fish  and 
WlkJilfe  Service.  Department  of 
ttie  Interior  (Parts  1-199) 

2.2  (4]|.  (c).  (d)  and  (e)  revised 62633 

10.21j(Ib)  revised 52633 

13.5  Revised ;.,. 52634 

14.3  Revised 62634 

15.4  Added 52634 

15.21  (c)  revised.... 52634 

16.221^)  and  (d)  revised 62634 

17.8iilded 52635 

17.11 1(^)  table  amended 52837,  57619 

17.12  |di)  table  amended 53615.  54966. 

I                                          54970  54994 
17.22ida)(l)  Introductory  text  and 
(pp(l)  Introductory  text  re- 
vised; (a)(lXlx)  and  (b)(lXlv) 
removed 52635 


Notb: 
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17.32  (aXlXix)  and  (bXlXlv)  re- 
moved; (aXD  Introductory 
text  and  (bXlXD  revised 62636 

17.62  (aX3Xlil)  removed;  (a)  In- 
troductory text  and  (4)  re- 
vised  62636 

17.72  (a)  Introductory  text  and 
(4)  revised;  (aXSXUl)  re- 
moved  52636 

17.84  (g)  revised 52837 

17.108  (aX7)  and  ftgure  revised 56666 

20.21  (J)(2)  revised 54019 

(J)  Introductory  text  revised; 
(j)(3)  added 64026 

21.4  Revised 52637 

21.23  (b)  Introductory  text  re- 
vised  62637 

21.24  (b)  Introductory  text  re- 
vised  62637 

21.25  (b)  Introductory  text  re- 
vised  52637 

21.27  (b)  Introductory  text  re- 
vised  62637 

21.30  (b)  Introductory  text  re- 
vised  62837 

21.41  (b)  Introductory  text  re- 
vised  52837 

22.4  Added 62637 

22.21  (a)  Introductory  text  re- 
vised  62638 

22.22  (a)  Introductory  text  re- 
vised  62638 

22.23  (a)  Introductory  text  re- 
vised 

22.24  (a) 
vised 

22.25  (a) 
vised 

23.15  (c)  Introductory  text  re- 
vised and  (g)  added 52638 

23.23  (f)  table  amended 58327 

CtKipter  li-National  Marine  Fisti- 
eries  Senrice.  National  Oceanic 
and  Atmosptieric  Administra- 
tion, Department  of  Commerce 
(Parts  200-299) 

216  Workshop 62984.  66094 

217  Temporary  regulations 65063 

Exemption 67620 

227  Workshop 52984.  56094 

Temporary  regulations 55053 

Exemption 57620 

285  Temporary  regulations  ...54078.  56339 


Introductory  text  re- 
Introductory  text  re- 
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TITLE  50 

Chapter  VI— Fishery  ConservoHon 
OTKl  Management,  National 
Oceanic  and  Atmosptwric  Ad- 
mlnWralion.  Department  of 
Commerce  (Parts  600— 699) 

eOO  Workshop 82984.  56094 

Temporary  regulations 53313 

622  Temporary  recrolations 58327 

622.4  (aX2Xx)  added 57590 

622.5  (aXlXv)  amended 57580 

622.6  (aXlXi)  introductory  text 
amended 57590 

622.7  (a),  (b).  (c)  and  (z)  amended 
57590 

622.8  (a)  amended 57590 

622.17  Revised 57590 

622.31  (a)  amended 57590 

622.35  (f)  amended 57590 

622.40  (cX3Xli)  amended;  (dX2Xii) 

revised 57590 

622.45  (fX2)  amended 57590 

648  Quotas 66867.  57622 

Deferral  of  IVR  system  report- 
ing requirements 57931 

648.2  Amended:  eff.  11-1-88 52640 

Amended 58329 

648.4    (cX2)(iii)(A).    (ivXB)    and 

(eXlXiv)  amended 58329 

648.7  (aXD  heading,  (i).  (3Xi).  (il). 
(bXlXi)  and  (fXD  revised: 
(aXl)  introductory  text 
amended;  (aX2)  redesignated 
as  (aX3):  (aX2)  and  (g)  re- 
vised; (bXlKiii)  removed;  eff. 

11-1-W 52640 

(bXlXi)  and  (Ui)  amended 58329 

648.9  Heading,  (a)  (b)  introduc- 
tory text.  (1).  (3)  through  (6). 
(8).  (9)  and  (d)  through  (g) 
amended;  (bX2),  (7)  and  (c) 
revised; 58329 

648.10  (a),  (b)  introductory  text. 
(1).  (2).  (4).  (5).  (c)  introduc- 
tory  text,   (e)  introductory 


text.  (1)  introductory  text. 

(ii)  and  (f)(1)  amended 58329 

648.14  (aX8)  revised;  eff.  11-1-98 

52641 

(aX7).  (c)(2)  introductory  text, 
(i).  (ii).  (hX3)  and  (4)  amend- 
ed  58329 

660  Temporary  regulations 53313. 

53317.55558 

660.89  Added 55810 

679  Temporary  regulations 52658, 

52659.  52985.  52986,  53317.  53318. 

53340-53342.  56095.  57255 

Reallocation 54381 

679.1  (j)  added;  eff.  1-1-00 52652 

679.2  Amended;  eff.  1-1-99 52652 

679.4  (aX6)  and  (k)  added;  eff.  in 

part  1-1-99  and  in  part  1-1-00 

52654 

(k)  correctly  designated 54753 

679.7  (i)  added:  eff.  1-1-99 52657 

(i)  correctly  designated 54753 

679.20  (g)(3)  corrected 54610 

679.42  (cX2)  introductory  text 
corrected:  (cX2)(il)  correctly 
removed 54611 

679.43  (p)  added;  eff.  1-1-99 52657 

679  Table  1  correctly  revised 54612 

Tables  3  and  10  corrected 54613 

Table  12  correctly  revised 54614 

Proposed  Rules: 

17....53010.  53620.  53623.  56361,  54660.  54972. 
55839.  56128.  56134,  57640,  57642 

aO 53635.  54753.  55840 

222 53635 


227 ...53635. 

285 57093 

600 52676 

630 54661.  55572.  55998,  57093 

644 54433 

648 52676,  55355,  55357,  56135 

649 55357 

660 53636,  58359 

678 57093 

679 56601,  57094,  57996 
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November  1998 


Title  1-16 

Changes  January  2,  1998 
through  November  30, 1998 

Title  17-27 

Changes  April  1 ,  1 998 
through  November  30, 1998 

Title  28-41 

Changes  July  1,  1998 
through  November  30,  1998 

Title  42-50 

Changes  October  1, 1998 
through  November  30, 1998 


LSA-LIST  OF  CFR  SECTIONS  AFFECTED 

The  LSA  (List  of  CFR  Sections  Affected)  Is  a  monthly  publication  designed  to 
lead  users  of  the  Code  of  Federal  Regulations  (CFR)  to  amendatory  actions  pub- 
lished in  the  Federal  Register  (FR).  It  should  be  shelved  with  current  CFR  vol- 
umes. Entries  are  by  CFR  title,  chapter,  part,  and  section.  Proposed  rules  are  list- 
ed at  the  end  of  appropriate  titles. 

HOW  TO  USE  THIS  FINDING  AID 

The  CFR  is  revised  annually  according  to  the  following  schedule: 

Titles  1-16— as  of  Jan.  1 
17-27— as  of  April  1 
28-41— as  of  July  1 
42-50— as  of  Oct.  1 
To  bring  these  regulations  up  to  date,  consult  the  most  recent  LSA  for  any 
changes,  additions,  or  removals  published  after  the  revision  date  of  the  volume 
you  are  using.  Then  check  the  CUMULATIVE  LIST  OF  PARTS  AFFECTED  ap- 
pearing in  the  Reader  Aids  of  the  latest  Federal  Register  for  less  detailed  but 
timely  changes  published  after  the  final  date  included  in  this  publication. 

The  page  numbers  listed  to  the  right  of  each  LSA  entry  Indicate  where  the  spe- 
cific amendments  begin  in  the  Federal  Register.  Boldfaca  page  numbers  under  a 
particular  title  indicate  that  the  page  numbers  span  2  years.  Boldface  is  used  to 
distinguish  the  previous  year  from  the  current  year. 

Cite  a  page  reference  from  this  publication  using  the  volume  number  (62  FR  for 
1997,  63  FR  for  1998)  and  the  page  number.  Example:  24727  in  bold  cite  as  62  FR 
24727.  For  your  convenience,  the  volume  number  has  been  included  in  the  Table 
of  Federal  Register  Issue  Pages  and  Dates. 

ISSUES  TO  BE  SAVED 

There  is  no  single  anniial  issue  of  the  LSA.  Four  ANNUAL  ISSUES  must  be 
saved;  the  DECEMBER  issue  is  the  ANNUAL  for  Titles  1-16;  the  MARCH  issue  is 
the  ANNUAL  for  Titles  17-27;  the  JUNE  issue  is  the  ANNUAL  for  Titles  28-41;  the 
SEPTEMBER  issue  is  the  ANNUAL  for  Titles  42-50.  ANNUAL  ISSUES  to  be  saved 
are  clearly  designated  on  the  cover. 

TABLE  OF  FEDERAL  REGISTER  ISSUE  PAGES  AND  DATES 

A  table  Is  included  at  the  end  of  this  publication  which  identlfles  the  volume 
number,  the  Inclusive  page  numbers,  and  the  corresponding  Federal  Register 
issue  dates  for  the  period  covered. 

INDEXES 

An  INDEX  to  the  dally  Federal  Register  Is  published  monthly  and  is  cumulated 
for  12  months.  A  separate  volume,  the  CFR  Index  and  Finding  Aids  to  the  entire 
Code  of  Federal  Regrulations,  is  revised  as  of  January  1  each  year. 


INQUIRIES  AND  SUGGESTIONS 

Rob  Sheehan  was  Chief  Editor  of  the  LSA,  assisted  by  Brian  Swidal.  The  LSA 
was  prepared  under  the  direction  of  Raymond  A.  Mosley,  assisted  by  Jim  Hemp- 
hill. INQUIRIES,  telephone  202-523-5227. 

SUGGESTIONS  concerning  this  and  other  publications  of  the  Office  are  wel- 
comed. Please  send  your  suggestions  to  Raymond  A.  Mosley,  Director,  Office  of 
the  Federal  Register,  National  Archives  and  Records  Administration,  Washing- 
ton, DC  20408  or  e-mail  info@fedreg.nara.gov. 


CHECKLIST  OF  CFR  VOLUMES  FOR  THIS  MONTH 
(Comprising  a  Complete  CFR  Set) 

UN* 


1, !  (2  Reserved) 

3    997  Compjlotjcn  and  Ports  100  orKJ  101) 


5  Ports: 

1-09 

70|Di-1199 

120b-End,  6  (6  Reserved) 
7l>brts: 

1-26 

27-^2  

53^09 

210-299  

300^399  

400-699 

700-899 

90lV-999  

lOOD-1199 

1200-1599  

1600-1899 

1900-1939 

1940-1949  

19B0-1999  

2000-End 

8l 

9l>arts: 

1-lti 

^End 
K 


51-199  ... 
200^499  . 
SOD^End 

11  

IZPariK 
1-199  .... 
2O0i-219  . 
1-299  . 


600^End  . 

la  

H' Ports: 

1-^ 

604-139 

140.-199  ... 
200^-1199  .. 
1200-End 
15:  Ports: 

0-»9  

30^799  ... 
SOOrEnd  . 


Stock  Number 

Price 

RevWon 
Dole 

(869-034-00001-1)  

5.00 

5  Jan.  1, 1998 

(869-034-00002-9)  

19.00 

Man.  1,  1998 

(869-034-O0003-7)  

7.00 

sjan.  1. 1998 

(869-034-00004-S)  

,      35.00 

Jan.  1, 1998 

(869-034-00005-3)  

26.00 

Jan.  1.  1998 

(869-034-00006-1)  

39.00 

Jan.  1.  1998 

(869-034-00007-0)  

24.00 

Jan.  1. 1998 

(869-034-00008-«)  

30.00 

Jan.  1,  1998 

(869-034-00009-6)  

20.00 

Jan.  1,  1998 

(869-034-00010-0)  

44.00 

Jan.  1.  1998 

(869-034-00011-«)  

24.00 

Jan.  1. 1998 

(869-034-00012-6)  

33.00 

Jan.  1, 1998 

(869-034-00013-4)  

30.00 

Jan.  1. 1998 

(869-034-00014-2)  

39.00 

Jan.  1, 1998 

(869-fl84-0001S-l)  

44.00 

Jan.  1. 1998 

(869-<B4-«)016-9)  

34.00 

Jan.  1,  1998 

(869-084-00017-7)  

58.00 

Jan.  1, 1998 

(869-034-00018-5)  

18.00 

Jan.  1. 1998 

(869-034-00019-3)  

33.00 

Jan.  1. 1998 

(869-O34-0002O-7)  

40.00 

Jan.  1, 1998 

(869-034-00021-5)  

24.00 

Jan.  1, 1998 

(869-034-00022-3)  

33.00 

Jan.  1. 1998 

(869-O34-O0023-1)  

40.00 

Jan.  1, 1998 

(869-034-00024-0)  

33.00 

Jan.  1. 1998 

(869-034-00025-8)  

.      39.00 

Jan.  1. 1998 

(869-034-00026-6)  

32.00 

Jan.  1. 1998 

(869-034-00027-4)  

31.00 

Jan.  1, 1998 

(869-034-00028-2)  

43.00 

Jan.  1. 1998 

(869-034-00029-1)  

19.00 

Jan.  1, 1998 

(869-034-OO08O-4)  

17.00 

Jan.  1, 1998 

(869-034-00081-2)  

21.00 

Jan.  1. 1998 

(869-034-00082-1)  

39.00 

Jan.  1. 1998 

(869-034-00083-9)  

23.00 

Jan.  1, 1998 

(869-034-00084-7)  

24.00 

Jan.  1. 1998 

(869-034-00035^)  

44.00 

Jan.  1. 1998 

(869-034-00036-3)  

23.00 

Jan.  1, 1998 

(869-034-00087-1)  

47.00 

Jan.  1. 1998 

(869-034-00088-0)  

40.00 

Jan.  1. 1998 

(869-034-O0039-8)  

16.00 

Jan.  1. 1998 

(869-034-0004O-1)  

29.00 

Jan.  1. 1996 

(869-034-00041-0)  

23.00 

Jan.  1, 1998 

(869-034-00042-8)  

22.00 

Jan.  1, 1998 

(869-034-00043-6)  

33.00 

Jan.  1. 1998 

(869-O34-00044-4)  

23.00 

Jan.  1. 1998 

CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(Comprising  a  Complete  CFR  Set) 


Title 


Stock  Number 


Price 


16  Ports: 

0-999  (869-034-00045-2)  30.00 

1000-End  (86&-O34-00046-1)  33.00 

17  Ports: 

1-199  (86M)34-00048-7)  27.00 

200-239 (869-034-0004^-5)  32.00 

240-En(i  (869-034-00050-9)  40.00 

18  Ports: 

1-399  (869-034-00051-7)  45.00 

400-End  ^ (869-034-00052-5)  13.00 

19  Ports: 

1-140 (869-034-00053-3)  ........  34.00 

141-199  (869-034-00054-1)  33.00 

20O-End  (869-034-00055-0)  15.00 

20  Ports: 

1-399  (869-034-00056-8)  29.00 

400-499  (869-034-00057-6)  28.00 

50O-End  (869-034-O0058-4)  44.00 

21  Ports: 

1-99 (86&-O34-O0059-2)  21.00 

100-169  (869-034-00060-6)  27.00 

170-199  (869-O34-O0061-4)  28.00 

200-299  (869-034-00062-2)  9.00 

300-499 (869-034-00063-1)  50.00 

500-599  (869-034-00064-9)  28.00 

600-799  (869-034-00065-7)  9.00 

800-1299 (869-034-00066-5) 32.00 

1300-End  (869-034-00067-3)  12.00 

22  Ports: 

1-299  (869-034-00068-1)  41.00 

300-End  (869-O34-0006&-O)  31.00 

23  (869-034-00070-3)  26.00 

24  Ports: 

0-199  (86»-O34-00071-l)  32.00 

200-499  (869-034-00072-0)  28.00 

500-699  (869-034-00073-8)  17.00 

700-1699 (869-034-00074-6)  45.00 

1700-End (869-034-00075-4)  17.00 

25  .1 (869-034-00076-2)  42.00 

26  Ports: 

§§1.0-1-1.60 (869-084-00077-1)  26.00 

§§1.61-1.169 (869-034-00078-9)  48.00 

§§1.170-1.300 (86ft-O34-00079-7)  31.00 

§§1.301-1.400  (869-034-00080-1)  23.00 

§§1.401-1.440 (869-034-00081-9)  39.00 

§§1.441-1.500  (869-034-00082-7)  29.00 

§§1.501-1.640 (869-034-00083-5)  27.00 

§§1.641-1.850 (869-034-00084-3)  32.00 

§§1.851-1.907  (869-034-00085-1)  36.00 

§§1.908-1.1000  (869-O34-00086-0)  35.00 

§§1.1001-1.1400 (869-034-00087-8)  38.00 

§§1.1401-End  (869-034-00088-6)  51.00 

2-29 (869-034-00089-4)  36.00 


Revision 
Dote 


Jan.  1 
Jan.  1 

Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 


Apr.  1 
Apr.  1 
Apr.  1 


Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 


998 
998 


998 


998 
998 

998 
998 


998 


998 
998 
998 
998 
998 
998 
998 
998 


998 
998 

998 
998 
998 
998 
998 
998 


998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 


CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(Comprising  a  Complet*  CFR  S«t) 


TNI* 


Steele  Number 


30m {869-034-00090-8) 

40-49  {869-034-00091-^) 

50-299 {869-034-00092-4) 

{869-034-00093-2) 

{869-034-00094-1) 

{869-034-00095-9) 

271 

1-: 


Price 

25.00 
16.00 
19.00 
34.00 
10.00 
9.00 


19 (869-034-00096-7)  49.00 

End  (869-034-00097-5)  17.00 

'arts:. 

(869-034-00098-3)  36.00 

«ind (869-034-00099-1)  30.00 

29|Ms: 

0-fi^ (869-034-00100-9)  26.00 

100H99 (869-034-00101-7)  12.00 

(869-034-00102-5)  40.00 

1899 (869-034-00103-3)  20.00 

1900-1910  {§§1900  to  1910.999) (869-034-00104-1)  44.00 

19i6  {§§1910.1000  to  end)  (869-034-00105-0)  27.00 


19U-1925  (869-O34-O0106-8) 

19$$ (869-034-00107-€) 

192T-End  (869-034-00108-4) 

30  Ports: 

l-l^  (869-034-00109-2) 

200i^99  (869-034-0011O-6) 

700j-End  (869-034-00111-4) 

31  Ports: 

0-199 {86a-O34-00112-2) 

200-End  (869-034-00113-1) 

32  Ports: 

1-89.  Vol.  I 

1-89,  Vol.  n  

1-39.  Vol.  in 

1-190  (86^-034-00114-9) 

191-399  (869-032-00115-4) 

400-629  (869-034-O0116-5) 

630-699  (869-034-00117-3) 

700-799 (869-034-OOlia-l) 

800fEnd (869-034-00119-0) 

33>artK 

1-1^4  (869-034-00120-3) 

12$^199  (869-034-00121-1) 

20<K-End  (869-034-00122-0) 

34fartK 

1-^ (869-034-00123-8) 

300--399 (869-034-00124-6) 

400-End  (869-034-00125-4) 

35 (869-034-00126-2) 

3«rarts 

l-ift9  (869-034-00127-1) 

200^299 (869-034-00128-9) 

300^End (869-034-00129-7) 

37  (869-034-00130-1) 


17.00 
30.00 
41.00 

33.00 
29.00 
33.00 

20.00 
46.00 

15.00 
19.00 
18.00 
47.00 
51.00 
33.00 
22.00 
26.00 
27.00 

29.00 
38.00 
30.00 

27.00 
25.00 
44.00 
14.00 

20.00 
21.00 
35.00 
27.00 


Revision 
Dote 


Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 

Apr. 
6  Apr. 

July 
July 

July 
July 
July 
July 
July 
July 
July 
July 
July 

July 
July 
July 

July 
July 

2  July 
2  July 
2  July 
July 
July 
July 
July 
July 
July 

July 
July 
July 

July 
July 
July 
July 

July 
July 
July 
July 


998 
998 
998 
998 
998 
998 

998 
997 

998 


998 
998 
998 

ftno 
.9ifD 

998 
998 
998 
998 

998 
998 
998 

996 
998 

QUA 

984 
984 
998 
997 


998 
998 

998 
998 
998 


998 
998 
998 

1996 
1996 
1996 
1998 


CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(Comprising  a  Complete  CFR  Set) 


Title 


Stock  Number 


Price 


38Parts: 

0-17  (869-034-00131-9)  34.00 

18-End  (869-034-00132-7)  39.00 

39  (869-034-00133-5)  23.00 

40PaftK 

1-49  (869-034-00134-3)  31.00 

50-51  (869-034-00135-1)  24.00 

52  (52.01-52.1018) (869-034-00136-0)  28.00 

52  (52.1019-End) (869-084-00137-8)  33.00 

53-59  (869-084-00138-6)  17.00 

60 (869-034-00139-4)  53.00 

61-62  (869-03^-00140-8)  18.00 

63 (869-034-00141-6)  57.00 

64-71  (869-084-00142-4)  11.00 

72-80  (869-084-00143-2)  36.00 

81-85  (869-034-00144-1)  31.00 

86 (869-084-00144-9)  53.00 

87-135 (86MB4-00146-7)  47.00 

136-149  (86^-034-00147-6)  37.00 

150-189  (869-034-00148-3)  34.00 


190-259  (869-034-00149-1) 

260-265  (869-034-00150-9) 

266-299  (869-034-00151-3) 

300-399  (869-034-00152-1) 

400-124  (869-034-00153-0) 

425-699  (869-084-00154-8) 

700-789  (869-034-00155-6) 

790-End  (869-084-0015ft-4) 

4iaKipten: 

1, 1-1  to  1-10  

1, 1-11  to  Appendix.  2  (2  Reserved)  

3-6 

7  

8 

9 

10-17  

18.  Vol.  I.  Parts  1-5 

18.  Vol.  n.  Parts  6-19 

18.  Vol.  m.  Parts  20-62 

19-100 

1-100  (8«M)34-00157-2) 

101  (869-034-00158-1) 

102-200  (869-034-00158-9) 

201-End  (869-034-00160-2) 

42PcirtK 

1-399  (869-082-00160-0) 

400429  (869-082-00161-8) 

430-End  (869-082-00162-6) 

43Parts: 

1-999  (869-082-00163-4) 

1000-end (869-082-00164-2) 


23.00 
29.00 
33.00 
26.00 
33.00 
42.00 
41.00 
22.00 

13.00 
13.00 
14.00 
6.00 
4.50 
13.00 
9.50 
13.00 
13.00 
13.00 
13.00 
13.00 
37.00 
15.00 
13.00 

32.00 
35.00 
50.00 

31.00 
50.00 


RevWon 
Dote 


45PartK 


(869-082-00165-1)  31.00 


July 
July 
July 

July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 

3  July 
3  July 
3  July 
3  July 
3  July 
3  July 
3  July 
3  July 
3  July 
3  July 
3  July 
•  July 
July 
July 
July 

Oct. 
Oct. 
Oct. 

Oct. 
Oct. 
Oct. 


998 
998 


998 
998 
998 
998 
998 
998 


998 
998 
998 
998 
998 


998 
998 

(MR 

OQO 
SfSW 

998 
984 

Qftd 
■if%rt 

984 
984 
984 
984 
984 
984 
984 
984 
984 
998 
996 
1998 


997 
997 
997 

997 

1997 

997 


CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(Comprising  a  Compl«f*  CFR  S«l) 


Tin* 


Stock  Number 


Price 


1-lte  (869-032-0016ft-9)  30.00 

20|)t-499  (869-O32-00167-7)  18.00 

50pi-1199 (869-032-0016&-6)  29.00 

12«)-End  (869-032-00169-3)  39.00 

46fartK 

l-iO (869-032-00170-7)  26.00 

41fte  (869-032-00171-5)  22.00 

70if9  (869-032-00172-3)  11.00 

901-^39 (869-032-00173-1)  27.00 

140i-155  (869-O32-00174-0)  15.00 

156^165 (869-032-0017&-8)  20.00 

166^199  (869-032-00176-6)  26.00 

200-499  (869-032-00177-4)  21.00 

50b|-End  (869-032-00178-2)  17.00 

47j^arts: 

0-lb (869-032-00179-1)  34.00 

(869-032-00180-4)  27.00 

^ (869-032-00181-2)  23.00 


79  (869-032-00182-1) 

Snd (869-032-0018»-9) 

48Chaptms: 

1  ^^arts  1-51) (869-032-00184-7) 


33.00 
43.00 


53.00 
29.00 
35.00 


!>art8  52-99) (869-032-0018S-5) 

>art8  201-299) (869-032-00186-3) 

(869-032-00187-1)  29.00 

(869-032-00188-0)  32.00 

(869-032-00189-8)  33.00 


29fBnd  (869-032-00190-1) 

49  Mk 

1-M (869-032-O0191-O) 

10P(-185  (869-032-00192-8) 

186-199  (869-032-00193-6) 

200-399 (869-032-00194-4) 

400-999 (869-032-0019^-2) 

lOOP-1199  (869-032-00196-1) 

-End (869-032-00197-9) 


25.00 

31.00 
50.00 
11.00 
43.00 
49.00 
19.00 
14.00 


(86^-032-00198-7)  41.00 

(86»-032-00199-6) 22.00 

End (869-O32-00200-2)  29.00 


Index  and  Findbigs  Aids (869-034-00049-6) 

complete  1998  CFR  set 


46.00 
951.00 


Dole 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 


Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 


Oct.  1 
Oct.  1 
Oct.  1( 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 


1997 
1997 
1997 
1997 


1997 
1997 
1997 
1997 
1997 
1997 
1997 
1997 
1997 


1997 

1997 

M997 

.1997 

1997 

1997 
1997 
1997 
1997 
1997 
1997 
1997 

1997 
1997 
1997 
1997 
1997 
1997 
1997 

1997 
1997 
1997 


Jan.  1. 1998 
1998 


Miorolictie  CFR  EdWon: 

St^bscrlption  (mailed  as  issued) 247.00  1998 

Individual  copies 1.00  1998 

Complete  set  (one-time  mailing)  247.00  1997 

Complete  set  (one-time  mailing) 264.00  1996 

'Because  Title  3  Is  an  annual  compilation,  this  volume  and  all  previous  volumes 
shbuld  be  retained  as  a  permanent  reference  source. 
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^The  July  1. 1985  edition  of  32  CFR  Parts  1  to  189  contains  a  note  only  for  Parts  1 
to  39  inclusive.  For  the  full  text  of  the  Defense  Acquisition  Regulations  in  Parts  1 
to  39,  consult  the  three  CFR  volumes  issued  as  of  July  1,  1984,  containing  those 
parts. 

3The  July  1,  1985  edition  of  41  CFR  Chapters  1  to  100  contains  a  note  only  for 
Chapters  1  to  49  inclusive.  For  the  full  text  of  procurement  regulations  in  Chap- 
ters 1  to  49,  consult  the  11  CFR  volumes  issued  as  of  July  1, 1984,  containing  those 
chapters. 

*No  amendments  to  this  volume  were  promulgated  during  the  period  April  1, 
1990  to  March  31. 1997.  The  CFR  volume  issued  April  1,  1990,  should  be  retained. 

5No  amendments  were  promulgated  during  the  period  October  1, 1995  to  Septem- 
ber 30, 1996.  The  CFR  volume  issued  October  1, 1995  should  be  retained. 

"No  amendments  to  this  volume  were  promulgated  during  the  period  July  1, 1996 
to  June  30, 1997.  The  volume  issued  Jidy  1, 1996,  should  be  retained. 

Order  from  Superintendent  of  Documents,  Attn:  New  Orders,  PO  Box  371954, 
Pittsburgh,  PA  15250-7954.  Charge  orders  (VISA,  MasterCard,  or  GPO  Deposit  Ac- 
count) may  be  telephoned  to  the  GPO  order  desk  at  (202)  512-1800  from  8:00  a.m.  to 
4:00  p.m.  eastern  time,  Monday-Friday  (except  holidays). 
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Price 


Title 

Fe4eral  Register: 

Vearly  subscription  (with  FR  Index 

andLSA)  607.00 

Vearly     subscription     (without     FR 

; ;  Index  and  LSA) 555.00 

tjidlvldual  copies  8.00 
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'  f early  subscription  27.00 

Federal  Regrlster  Index: 

Ttearly  subscription  25.00 
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Revision  Date 


dally 


1998 


EE  1 
an 
slikce  Ja 


L 

tide. 


1 


lere 

m 

Pi 


'     0 


Piockut 

6^  Ter 
of  S 
2932 

6641  Moc 

6857  See 
resei 
11.1! 

6867  See 


7W  See 
resei 
"  1998, 

70^ 

7003 

7064 

70^ 

7066 

7067 

7088 

7009 

7010..;.... 

7071 

7072 

7013 

7014 

7015....... 

7(rt6 

7C;7 

7o;b 

7(19 

7CiD 

TCil 

7C[2 

7Ci8 

7CE4 

70[5 

70E6 

70i7 

70iB 

70!  9 


NOVEMBER  1998  11 

CHANGES  JANUARY  2.  1998  THROUGH  NOVEMBER  30.  1998 


IITLE  1 -GENERAL  PROVISIONS 

:  ifo  amendments  to  1  CFR  have  been 
published  in  the  Federal  Register 
s^oe  January  1, 1998. 

TITLE  2-[RESERVED] 

tliere  is  no  regulatory  text  to  this 
tijtie. 

TITLE  3-THE  PRESIDENT 
Presidential  Documents 

Pj^lomaNons 

6636  Terminated  by  Department 
of  State  Public  Notice  No. 
2932 64139 

6641  Modified  by  Proc.  7113 41951 

eayi  See  office  of  U.S.  Trade  Rep- 
resentative Notice  of  Mar. 
11,  1998 11946 

68^  See  Notice  of  Feb.  25. 1998 

9923 

7107  See  Office  of  U.S.  Trade  Rep- 
resentative Notice  of  July.  9, 

1998 37163 

2871 


T; 


70(2 
7((3 
7((4 
7((5 
7((6 
7((7 
7(i8 
7((9 
7070 
7011 
7(;2 
W3 
H'A 
7&5 


...3243 
...3245 
...4553 
...6717 
...5719 
.10289 
.10487 
.10489 
.10741 
.11983 
.12973 
.12975 
.16385 
.16667 
.16875 
.17307 
.18111 
.18115 
.18811 
.19167 
.19795 
.20051 
.20293 
.20511 
.23369 
.24383 
.25145 


7090 25147 

7091 25149 

7092 25151 

7093 26415 

7094 26711 

7095 27191 

7096 27663 

7097 27813 

7098 28887 

7099 28889 

7100 30099 

7101 30101 

7102 .- 30103 

7103 30859 

7104 31591 

7105 33229 

7106 33833 

7107 36531 

7108 38073 

7109 39475 

7110 .40353 

7111 40355 

7112 41949 

7113 41951 

7114 42563 

7115 43061 

7116 45165 

7117 45931 

7118 49261 

7119 49263 

7120 49411 

7121 49815 

7122 49817 

7123 50449 

7124 „ 50459 

7125 50739 

7126 50743 

7127 52129 

7128 52957 

7129 53271 

7130... 52541 

7131 53777 

7132 54027 

7133 54029 

7134 : 54551 

7135 55309 

7136 55311 

7137 55315 

7138 55317 

7139 56319 

7140 66936 

7141 56073 

7142 66076 

7143 57889 

7144 59199 

7145 59203 


12  LSA-UST  OF  CFR  SECTIONS  AFFECTED 

CHANGES  JANUARY  2,  1998  THROUGH  NOVEMBER  30.  1998 


TITLE  3      Proclamations— Con. 

7146 63121 

7147 64405 

7148 64407 

7149 64839 

7150 65511 

7151 65513 

7152 65515 

Executive  Orders 

Apr.  3,  1847  Revoked  in  part  by 

PL0  7353 42061 

Dec.  9,  1852  Revoked  in  part  by 

PL0  7353 42061 

July  2,  1910  Revoked  in  part  by 

PLO  7310 2260.  24189 

Revoked  in  part  by  PLO  7324 

17014 

Revoked  In  part  by  PLO  7326 

19745 

Revoked  In  part  by  PLO  7332 

30250 

July  9,  1910  Revoked  in  part  by 

PLO  7346 34921 

July  10,  1910  Revoked  in  part  by 

PLO  7324 17014 

Oct.   29,   1910  Revoked  by   PLO 

7328 25231 

Nov.  23,  1911  Revoked  in  part  by 

PLO  7332 30250 

Apr.  16,  1912  Revoked  in  part  by 

PLO  7324 17014 

Apr.  19,  1912  Revoked  in  part  by 

PLO  7330 28516 

Oct.   18,   1912  Revoked  by   PLO 

7352 41862 

Oct.  22.  1912  Revoked  in  part  by 

PLO  7324 17014 

Dec.  14,  1912  Revoked  by  PLO 

7352 41862 

Dec.  17,  1912  Revoked  in  part  by 

PLO  7324 17014 

Jan.  29,  1913  Revoked  in  part  by 

PLO  7324 17014 

Feb.  18.  1913  Revoked  in  part  by 

PLO  7324 17014 

May  19,  1913  Revoked  in  part  by 

PLO  7363 49710 

July  1.  1913  Revoked  in  part  by 

PLO  7324 17014 

July  10,  1913  Revoked  in  part  by 

PLO  7324 17014 

July  24.  1913  Revoked  in  part  by 

PLO  7330 28516 

Oct.  22,  1913  Revoked  in  part  by 

PLO  7324 17014 


Jan.  13,  1914  Revoked  in  part  by 

PLO  7324 17014 

Feb.  25,  1914  Revoked  in  part  by 

PLO  7324 17014 

Revoked  by  PLO  7355 45860 

Mar.  21.  1914  Revoked  in  part  by 

PLO  7330 28516 

Apr.  21.  1914  Revoked  in  part  by 

PLO  7324 17014 

Feb.   11,   1915  Revoked  by  PLO 

7338 30774 

Feb.  23,  1915  Revoked  in  part  by 

PLO  7324 17014 

May  4,  1915  Revoked  in  part  by 

PLO  7317 7824 

Feb.  19.  1916  Revoked  in  part  by 

PLO  7330 28516 

Aug.  2,  1916  Revoked  in  part  by 

PLO  7330 28516 

Revoked  in  part  by  PLO  7347 

35941 

Oct.   13,   1916  Revoked  by   PLO 

7334 29426 

Nov.  5,  1916  Revoked  in  part  by 

PLO  7363 49710 

Aug.   16,  1917  Revoked  by  PLO 

7350 41587 

Sept.  22,  1917  Revoked  in  part  by 

PLO  7363 49710 

Dec.   12.   1917  Revoked  by  PLO 

7327 29426 

Sept.  10,  1918  Revoked  in  part  by 

PLO  7324 17104 

Feb.  25,  1919  Revoked  in  part  by 

PLO  7330 28516 

May  6.  1919  Revoked  in  part  by 

PLO  7363 49710 

Oct.  27.  1920  Revoked  in  part  by 

PLO  7330 28516 

Apr.  17.  1926  Revoked  in  part  by 

PLO  7332 30250 

Modified  and  revoked  in  part 

by  PLO  7356 45858 

Mar.  9.  1927  Revoked  in  part  by 

PLO  7330 28516 

Feb.  14,  1933  Revoked  In  part  by 

PLO  7330 28516 

Mar.  3,  1933  Revoked  in  part  by 

PLO  7330 28516 

Nov.  16.  1933  Revoked  In  part  by 

PLO  7330 28516 

June  15,  1934  Revoked  in  part  by 

PLO  7330 28516 

1819  See  Department  of  the  Inte- 
rior notice  of  June  8, 1998 ...32676 
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CHANGES  JANUARY  2.  1998  THROUGH  NOVEMBER  30.  1998 


S^  See  Bureau  of  Land  Manage- 
ment notice 46803 

S$f7    Modified    and    revoked    in 

part  by  PLO  7364 49710 

7^)2  Revoked  in  part  by  PLO  7369 

9<W0  Amended  by  EO  13082  .IV/ZV... 26709 

9981  See  Proclamation  7108 38073 

1(H92  See  EO  13082 26709 

14^  See  Department  of  the  Inte- 
rior notice 60381 

11478  Amended  by  EO  13087 30097 

490  See  by  EO  13087 30097 

11958  Amended  by  EO  13091 36153 

12163  Amended  by  EO  13091 36153 

1^:  70  See  Notice  of  Nov.  9,  1998 

!  I  63125 

1^77  See  EO  13082 26709 

12473  Amended  by  EO  13086 30065 

12543  See  Notice  of  Jan.  2, 1998 

653 

See  Notice  of  Jan.  2, 1998 

653 

\%%\2  Revoked  by  EO  13083 27651 

12^  Amended  by  EO  13074 .7277 

ia'?22  See  Notice  of  July  28. 1998 

'    41175 

1^724  See  Notice  of  July  28, 1998 

41175 

12^  See  Notice  of  May  28, 1998 

29527 

12810  See  Notice  of  May  28. 1998 
'     29527 

12831  See  Notice  of  May  28, 1998 

29527 

1^3  See  EO  13101 49643 

12845  See  EO  13101 49643 

\  See  Notice  of  May  28, 1998 

29527 

12856  See  EO  13101 49643 

12865  See  EO  13098 44771 

See  Notice  of  Sept.  23, 1998 51509 

Supplemented  by  EO  13083 

27651 

^pplemented  by  EO  13084 27655 

12873  Revoked  by  EO  13101 49643 

12875  Revoked  by  EO  13083 27651 

12902  See  EO  13101 49643 

12924  See  Notice  of  Aug.  13. 1998 

44121 

12934  See  Notice  of  May  28, 1998 

29527 


1^, 


Amended  by  EO  13094 40801 

See  Notice  of  Nov.  12, 1998 63589 

12|^7    Continued   by    Notice    of 

Jan.  21, 1998 3445 


Amended  by  EO  13099 45167 

12957  See  Notice  of  Mar.  4,  1998 

11099 

12959  See  Notice  of  Mar.  4,  1998 

11099 

12969  See  EO  13101 49643 

12978  See  Notice  of  Oct.  19, 1998 

56079 

12988  Supplemented  by  EO  18083 

27651 

Supplemented  by  EO  13084 27655 

13010  Amended  by  EO  13077 12381 

13011  See  EO  13103 53273 

13021  Amended  by  EO  13104 56535 

13031  See  EO  13101 49643 

13035  Amended  by  EO  13092 40167 

13038  Amended  by  EO  13102 49643 

13047  See  Notice  of  May  18, 1998 

27661 

13059  See  Notice  of  Mar.  4. 1998 

11099 

13061  Amended  by  EO  13093 40357 

See  Proc.  7112 41949 

13067  See  Notice  of  Oct.  27, 1998 

58617 

13069  See  Notice  of  Sept.  23,  1998 

51509 

13072 6041 

13073 6467 

13074 7277 

13075 9065 

13076 9719 

13077 12381 

13078 13111 

13079 17309 

13080 17667 

Amended  by  EO  13093 40357 

See  Proc.  7112 41949 

13081 24385 

13082 26709 

13083 27651 

See  EO  13084 27655 

Suspended  by  EO  13095 42565 

13084 27655 

See  EO  13083 27651 

13086 29335 

13086 30065 

13087 30097 

13088 32109 

13089 32701 


13090. 
13091. 
13092. 


.36151 
.36153 
.40167 


13093 , 40357 

See  Proc.  7112 41949 

13094 „ 40603 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JANUARY  2.  1998  THROUGH  NOVEMBER  30.  1998 


TITLE  3      Executive  Orders— Con. 

13095 42565 

13096 42681 

See   Department  of  Education 

notice  of  Sept.  30.  1998 52246 

13097 43065 

13098 44771 

See  Notice  of  Sept.  23,  1998 51509 

13099 45167 

13100 45661 

13101 49643 

13102 52125 

13103 53273 

13104 56535 

13105 60201 

Administrative  Orders 

Memorandums: 

Apr.   29.   1994   Supplemented  by 

EO  13084 27655 

Aug.  10.  1995  See  General  Service 
Administration     Notice     of 

Mar.  4,  1998 10631 

July  16,  1997  See  Environmental 
Protection   Agency   Rule   of 

Oct.  27,  1998 57356 

Mar.  5. 1998 12377 

May  30. 1998 30363 

June  1.  1998 31885 

July  8, 1998 38277 

Oct.  27.  1998 .....63123 

Notices: 

Jan.  2. 1998 663 

Jan.  21. 1998 3445 

Feb.  25.  1998 9923 

Mar.  4,  1998 11099 

May  18. 1998 27661 

May  28,  1998 29527 

July  28,  1998 41175 

Aug.  13. 1998 '44121' 

Sept.  23.  1998 51509 

Oct.  19.  1998 56079 

Oct.  27.  1998 58617 

Nov.  9.  1998 63125 

Nov.  12.  1998 63589 

Presidential  Determinations: 

No.  96-7  of  Dec.  27,  1995  See  No- 
tice of  May  28. 1998 29527 

No.  98-9  of  Jan.  6, 1998 3635 

No.  98-10  of  Jan.  12. 1998 3447 

No.  98-12  of  Jan.  28. 1998 6469 

No.  98-13  of  Jan.  30.  1998 5857 

No.  98-14  of  Feb.  9. 1998 9399 

No.  98-15  of  Feb.  26. 1998 12937 

No.  98-16  of  Mar.  4. 1998 13109 


No.  98-17  of  Mar.  9,  1998 14329 

No.  98-18  of  Mar.  9,  1998 14331 

No.  98-19  of  Mar.  13,  1998 14019 

No.  98-20  of  Apr.  3,  1998 18815 

No.  98-21  of  Apr.  28,  1998 26419 

No.  98-22  of  May  13,  1998 27665 

No.  98-23  of  May  23, 1998 30365 

No.  98-24  of  May  29,  1998 31879 

No.  98-25  of  May  30,  1998 31881 

No.  98-26  of  June  3. 1998 32705 

No.  98-27  of  June  3. 1998 32707 

No.  98-28  of  June  3, 1998 32709 

No.  98-29  of  June  3. 1998 32711 

No.  98-30  of  June  15, 1998 34255 

No.  98-31  of  June  19,  1998 36149 

No.  98-33  of  July  15,  1998 39695 

No.  98-34  of  Sept.  9,  1998 50453 

No.  98-35  of  Sept.  11.  1998 50455 

No.  98-36  of  Sept.  25,  1998  See  De- 
partment of  the  Air  Force 

Notice  of  Oct.  23, 1998 56921 

No.  98-37  of  Sept.  29.  1998 64031 

No.  98-38  of  Sept.  29.  1998 54033 

No.  98-39  of  Sept.  30.  1998 65001 

No.  98-40  of  Sept.  30.  1998 65008 

No.  98-41  of  Sept.  30. 1998 64086 

No.  99-1  of  Oct.  21,  1998 69201 

No.  99-3  of  Nov.  6. 1998 64169 

TITLE  4~ACCOUNTS 

No  amendments  to  4  CFR  have  been 
published  in  the  Federal  Register 
since  January  1, 1998. 

TITLE  5-ADMINISTRATIVE 
PERSONNEL 

Chapter  I— Office  of  Personnel 
Management  (Parts  1—1199) 

213.3202    (a)(2),    (9).    (b)(2).    (9). 

(ll)(i)  and  (17)  revised 67045 

251.101  (f)  revised 2306 

293.403  (b)(3)  amended 43867 

315.201  (b)(l)(ix)  revised 67046 

316  Authority  citation  revised .^783 

316.201  (b)  revised 63783 

316.301  Revised 63783 

316.302  Revised 63783 

316.304  (a)  revised 63783 

316.305  Removed 63784 

316.402  Revised 63784 

316.403  (b)(1)  revised 63784 

316.701  (b)(1)  revised 63784 

316.702  (b)(1)  and  (d)  revised 63784 


33 


3:  7.901  (c)(2)  revised;  Interim 34258 

Regrulation  at  63  FR  34258  con- 

I  firmed 59876 

330  Authority  citation  revised 41387 

.1101—330.1106     (Subpart     K) 

Added;  Interim 41387 

(.103  (c)(3)(vil)  added;  Interim 

34258 

sgulation  at  63  FR  34258  con- 
firmed  59876 

.506  Regulation  at  62  FR  10682 

confirmed 26422 

3^^.606  Regulation  at  62  FR  10682 

confirmed 26422 

34^.608  Regulation  at  6;^  FR  10682 

confirmed 26422 

.701  (c)(3)  revised 32594 

351.704  (a)(1)  revised 63591 

331.801  (a)(2)  revised 32594 

351.802  (a)(1)  revised 32595 

410.3O2  (f)  added 43867 

4]l).402     (b)(6)     redesignated     as 

(b)(7);  new  (b)(6)  added;  in- 
terim  64592 

410.501  (a)  amended... 16877 

430.208   (h)   redesignated   as  (j); 
(a)(1),  (2).  (3),  new  (h)  and  (1) 

added 53276 

53^.201—532.285  (Subpart  B)  Ap- 
pendix C  amended;  Interim 

6472,63593 

Lppendlx  B  amended;  interim 

15089 

1.505  (b)  revised 53276 

1.101-550.187  (Subpart  A)  Au- 
thority citation  revised 64592 

550.103  Amended;  Interim 64592 

550.111     (a)     Introductory     text 
amended;  (g)  added;  interim 

1  64592 

550.113  (e)  added;  Interim 64592 

550.202  Amended;  interim 64592 

550.703  Amended;  Interim 64593 

550.707   (b)(2)  and  (3)  amended; 

I  (b)(4)  added;  interim 64593 

5M.1301— 550.1308     (Subpart     M) 

i    Added;  interim 64593 

551104  Corrected 2304 

551.206  Corrected 2304 

551.208  (c)  heading  corrected 2304 

551.501  (a)(1)  and  (5)  revised;  in- 
terim   64594 

551.541  (a)  amended;  (d)  added: 

interim 64595 

575.305  (d)  added;  Interim 34121 

581  Authority  citation  revised 14757 


ER  1998 

1ROUGH  NOVEMBER  30.  1998 

581.101  Revised 

581.102  (d).  (e)  and  (f)  revised;  (k) 
added 

15 

..14757 
..14757 

..14758 

..14758 
..14758 
..14758 
..14760 
..14759 
..14759 
..14759 
..14759 
..14777 

.56537 

..14787 
..14788 
..14788 

..63385 

..56430 
..64595 
..56431 

..56431 
..64595 
.64595 
...4558 

581.103  (a)(27).   (28).   (b)(14).   (15) 
and  (c)  revised;  (a)(29),  (b)(16) 
and  (17)  added 

581.104  (j)  removed;  (k)  redesig- 
nated as  (j) 

581.105  (a)  revised 

581.202  (a)  and  (b)  revised 

581.303  (a)  revised 

581.305  (d)  and  (e)  revised 

581.402  Revised 

581.501  Revised 

581  Appendix  A  revised 

Appendix  B  revised 

Appendixes  A  and  B  corrected 
34777 

582.305  (c)  and  (g)  revised;   (m) 
added 

582.402  (a)  revised 

582.501  Revised 

591    Implementation    date    cor- 
rected  

591.201—591.212  (Subpart  B)  Reg- 
ulation at  62  FR  14188  con-' 
firmed 

591.201  Amended;  Interim 

591.206  (b)(4)  revised;  interim 

691.201—591.212  (Subpart  B)  Ap- 
pendix A  revised;  Interim 

630.201  (b)  amended;  Interim 

630.210  (c)  added;  Interim 

733  Re  vised 

831  Authority  citation  revised 

831.108         Suspended         6-15-98 
through  10-1-99;  interim 

831.114      Added;      eff.      6-15-98 
through  10-1-99;  Interim 

831.201  (b)(1)  revised 

831.1203  (a)(5)  revised 

831.1204  Revised : 

842  Authority  citation  revised 

842.105  (b)  revised 

842.205    Suspended;    eff.    ft-15-98 

through  10-1-99;  interim 

842.213      Added;      eff.      6-15-98 
through  10-1-99;  interim 

844  Authority  citation  revised 

844.201  (a)  and  (c)  revised 

846  Heading  and  authority  cita- 
tion revised 

846.701—846.726       (Subpart       G) 
Added 

..9401. 
17049 

.32596 

.32596 
...9402 
.17049 
.17049 
...9402 
...9402 

.32597 

.32597 
.17050 
.17050 

.33233 

.33233 
...9402 

870  Authority  citation  revised 
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TITLE  5     Chapter  l-Con. 

870.204  (a)(2)(li)  revised;  (a)(2)(ix) 
and   (x)   amended;    (a)(2)(xl) 

added;  interim 64595 

870.301  (c)  added 9402 

880  Added 10291 

890.101  (a)  amended 28891 

890.102  (g)  added 9402 

(c)(4)  removed;  (c)(5)  through 

(8)     redesignated     as     (c)(4) 

through  (7) 28891 

890.110  (b)  corrected 64761 

890.303  (b)  revised 28891 

890.501  (a)  and  (b)  revised;  In- 
terim  45934 

950.102  (a)  amended:  Interim 65637 

Chapter  II— Merit  Systems  Protec- 
tion Board  (Parts  1200-1299) 

1201.3  Regulations  at  62  FR  17044 

and  17045  confirmed 41179 

1201.31  (d)  revised 36500 

1201.37  Regulation  at  62  FR  17045 

confirmed 41179 

1201.41  (b)(7)  revised 36500 

1201.55  Regulation  at  62  FR  17045 

confirmed 41179 

1201.111  Regulation  at  62  FR 
17045  connrmed;  (b)(6)  re- 
vised  41179 

1201.112  Regulation  at  62  FR 
17045  confirmed 41179 

1201.121-1201.148  (Subpart  D) 
Regulation   at   62   FR   48451 

confirmed 42686 

1201.125  (c)(2)  amended 42686 

1201.134  (b)  amended 42686 

1201.136  (b)  revised 42686 

1201.157  Amended 41179 

1201.163  Removed 41179 

1201.183  (aK4)  and  (b)(3)  amended 

41179 

1201.201—1201.205  (Subpart  H)  Re- 
vised  41179 

1209.3  Regulation  at  62  FR  17048 
confirmed 41181 

1209.4  Regulation  at  62  FR  17048 
confirmed 41181 

1209.13  (Subpart  E)  Regulation  at 

62  FR  17048  confirmed 41181 

Ctiopter  III— Office  of  Manage- 
ment and  Budget  (Parts 
1300-1399) 

1303  Authority  citation  revised 

20514 


1303.2  Revised 20514 

1303.3  Revised 20514 

1303.10  Revised 20514 

1303.20  Revised 20515 

1308.30  (d)  and  (e)  revised 20515 

1303.40  (f)  revised 20515 

1303.60  (d)  concluding  text  des- 
ignated as  (d)(3);  (c)  and  new 
(d)(3)  revised 20515 

ClKipter  VI— Federal  Retirement 
Thrift  Investment  Board  (Parts 
1600-1699) 

1605.2  (cK5)  revised;  interim 4366 

(c)(5)  revised 24380 

1605.4  (c)(1)  revised;  Interim ...4366 

(c)(1)  revised 24381 

1631  Authority  citation  revised 

41708 

1631.4  (a)  revised 41708 

1631.6  (f)  and  (g)  added 41708 

1631.8  Revised .41708 

1631.10  Revised 41708 

1631.11  (a)(4)  amended 41708 

1631.13  (c)  amended 41709 

1631.14  (a)  and  (b)  amended 41709 

1631.18  Revised 41709 

1655.18  (f)  added 48391 

Chapter  XIV-Federd  Labor  Rela- 
tions Authority,  General  Coun- 
sel of  the  Federal  Labor  Rela- 
tions AuttK)rlty  arKi  Federal 
Service  Impasses  Panel  (Parts 
2400-2499) 

2420  Authority  citation  revised 

2420.1  Introductory  text  revised 

2421  Authority  citation  revised 
46158 

2421.2  (a)  revised 46158 

2421.14  Revised .....46158 

2422  Authority  citation  revised 
46158 

2422.34  (b)  revised 46158 

2423  Authority  citation  revised 

2423.0  Re  vised ..Z...V...,..,..65642 

2423.1—2423.12  (Subpart  A)  Re- 
vised  65642 

2423.41  (c)  revised 46158 

2470  Authority  citation  revised 

46159 


.46158 
.46158 
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24704  Revised 46159 

247d.B  (a)  revised 46159 

Chdpter  XVI— Office  of  Govern- 
ment Ethics  (Parts  2600-2699) 

2610.102  Amended 13116 

2610405  (b)(4)  and  (5)  amended; 

(JbX6)  added 13116 

2610.106  (b)  and  (c)  redesignated 
as  (c)  and  (d);  new  (b)  added; 

ttew  (d)  revised 13116 

2610.107  (b)  amended 13116 

2610.106  Heading  revised;  (a)  and 

dp)  amended 13116 

26l0i201  (a)  and  (b)  introductory 

,lext  revised;  (f)  amended 13116 

26104204  (a)  revised;  (c)  amended 

\i 13116 

2634j302  (aK2)  revised  and  stayed 

43068 

2634J601  (c)  removed;  (d)  redesig- 

tiated  as  (c) 43068 

2634J906  Amended 15274 

2634    Appendixes    A,    B    and    C 

amended 58620 

2636  Heading  revised 43068 

2630401  Revised 43068 

2630402  (a)  amended 43068 

2630403  (aX2Xl)  revised 43068 

2636404  (a)  amended;  (c)  and  (d) 

removed 43068 

2636Ji01— 2636.205  (Subpart  B)  Re- 
moved  43069 

2636J302  Introductory  text 
imended;  (a)  and  (b)  removed 

J. 43069 

2630^  (bX7)  revised;  (c)  con- 
cluding text  amended 43069 

CtKipter  XXV— Department  of  ttie 
Interior  (Part  3501) 

Chatter  XXV  Regulation  at  62 

FR  53718  confirmed 34258 

3501^01  (bX3)  removed;  (bX4)  and 
(5)  redesignated  as  (b)(3)  and 

\M) 34259 

3501404  Heading  correctly  re- 
vised  20447 

3501405  (bX4XiiXE)aJi^^ 

350^404  (a)  corrected 18501 

CtKipter  XLVII-Federal  Trade 
Commission  (Part  5701) 


570i 


Authority  citation  revised 


.43070 


5701.102  Added 43070 

Proposed  Rules: 

293 15787 

300 13564 

316 64008 

351 26531.43640 

410 15787 

430 19411 

530 64880 

531 „ 64880 

532 34134,  54616.  58659 

534 19411 

536 64880 

550 18850,  35543,  39651,  64880 

551 64880 

575 64880 

591 64880 

610 64880 

630 43325 

890 446,  46180 

930 8874 

1315 33000 

1631 29672 

1655 29674 

2400-2499  (Chap.  XIV) 16141 

2420 35882 

2421 35882,45013 

2422 35882.45013 

2423 35882 

2424 19413.48130 

2429 19413.  4S013 

2470 35882 

2472 35882 

2635 41476.45415 

TITLE  6-[RESERVED] 

There  is  no  regulatoiy  text  to  this 
title. 

TITLE  7-AGRICULTURE 

Subtitle  A— Office  of  ttte  Secretary 
of  Agriculture  (Parts  0—26) 

2.28  (bX17)  added 11101 

2.57  Heading  and  (a)  introduc- 
tory text  revised 35787 

6.25  (bXlXi)  and  (ii)  suspended 13481 

6.20—6.36  (Subpart)  Appendix  3 

amended 5233 

Appendixes  1.  2  and  3  revised 

20517 

11.1—11.14  Designated  as 
11.1—11.14  (Subpart  A);  head- 
ing added 44773 
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TITLE  7     SubWIe  A-Con. 

11.20—11.22  (Subpart  B)  Added 44773 

11.30—11.33  (Subpart  C)  Added 44774 

17.1  (b)(3)  revised 59692 

25  Revised;  Interim 19114 

Regrulatlon  at  63  FR  19114  con- 
firmed  53780 

25.101  (a)  amended 53780 

25.103  (b)(3)  introductory  text  re- 
vised  53780 

Chapter  I— Agricultural  Marketing 
Service  (Standards,  Inspections, 
Marketing  Practices),  Depart- 
ment of  Agriculture  (Parts 
27-209) 

28.901—28.917    (Subpart    D)    Au- 
thority citation  revised 33237 

28.909  (b)  revised 33237 

28.910  (a)  revised 33237 

28.911  (a)  amended 33237 

29  Regrulations  at  60  FR  62172  and 

62  FR  43430  confirmed 35502 

29.8001  Table  amended 29529 

31  Regulations  at  60  FR  62172  and 

62  FR  43430  confirmed 35502 

32  Regrulations  at  60  FR  62172  and 

62  FR  43430  confirmed 35502 

36  Regulations  at  62   FR  43430 

confirmed 35502 

46.9  (j),  (k)  and  (1)  added 64172 

51  Regulations  at  60   FR  62172 
confirmed 35502 

51.21  Re  vised 15277 

51.38  Re  vised 16277 

51.490  Revised;  interim 20522 

52  Regulations  at  60  FR  62172  and 

62  FR  43430  confirmed 35502 

52.21  Amended 50746 

52.38  Table  H  amended 50747 

52.42  Amended .' 50746 

52.50  Amended 50746 

52.51  (c)(1).  (2)  and  (d)(1)  amended 
50746 

53  Regulations  at  60  FR  62172  and 

62  FR  43430  confirmed 35502 

54  Regulations  at  60  FR  62172  and 

62  FR  43430  confirmed 35502 

54.27  (a)  and  (b)  amended 32966 

56  Heading  revised 13330 

Regulations  at  62  FR  43430  con- 
firmed  36502 

56.17  (a)(2)  and  (3)  removed;  new 

(a)(2)  through  (5)  added 13330 

56.36  Revised 13330 

56.37  Amended 13331 


56.40  (a)  revised 13331 

56.46  Re  vised 62133 

56.47  Revised 52133 

56.52  (a)(4)  revised 52133 

56.54  (a)(2)  revised 52133 

56.76  (e)(5)  amended 13331 

58  Regulations  at  60  FR  62172  and 

62  FR  43430  confirmed 35502 

59.5  Amended 45674 

59.28  (a)(1)  amended 45675 

59.50  Undesigrnated  center  head- 
ing and  section  added 45675 

59.132  Revised 45675 

59.134  Heading  revised;  existing 
text   designated  as   (a);   (b) 

added 45675 

59.410  Heading  revised;  existing 
text   designated  as   (a);   (b) 

added 45675 

59.690  Amended .45675 

59.760  Revised 45675 

59.915  Heading  revised;  (b)(8) 
amended;  (b)(9)  redesignated 

as  (b)(10);  new  (b)(9)  added 45675 

59.950  (a)(4)  through  (8)  redesig- 
nated as  (a)(5)  through  (9); 

new  (a)(4)  added 45675 

59.956  (b)  and  (c)  redesignated  as 
(c)  and  (d);  (a)  redesignated 
in  part  as  (b);  new  (a)  revised 


.46676 


70 


Regulations  at  62   FR  43430 

confirmed 35502 

Heading  revised 40628 

70.1  Amended 40628 

70.51  Re  vised ...40628 

70.71  Revised 52133 

70.72  Revised 62133 

70.76  (a)(2)  revised 52133 

70.77  (a)(4)  and  (5)  revised 52133 

70.80  Table  amended 40630 

70.110  (b)  revised 40630 

91.37  (a)  Tables  1  through  8  and 

(b)  revised;  (d)  added 16372 

91.38  Re  vised 16374 

91.39  (a)  revised 16374 

91.40  (a)  revised 16375 

93.11  Amended 16375 

93.12  (b)(1)  revised 16375 

96.20  Re  vised 16376 

96.21  (a)  revised 16375 

160  Regulations  at  62  FR  43430 

confirmed 35502 
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Chapter  II— Food  and  Nutrition 
S^prvlce,  Department  of  Agri- 
culture (Parts  210-299) 

Chablter  II  Heading  revised;  no- 
nienclature  change;  interim 
9727 

210.9   Regulation   at   62   FR  901 

confirmed;  (bK20)  revised 9104 

210.19  Regulation  at  62  FR  901 

confirmed;  (f)  revised 9104 

226.3  Regulation  at  62  FR  901 
Confirmed;  amended 9104 

Amended;  interim 9727 

226.4  Regulation  at  62  FR  902 
confirmed 9104 

(e)  and  (f)  amended;  interim 9728 

226.6  Regulation  at  62  FR  902 
confirmed;  (f)(9)  amended 9104 

(c)(3)  and  (k)  introductory  text 
aimended;  Interim 9728 

226.7  (h)  and  (j)  amended;  In- 
^rim 9728 

226.:  I  (b)  through  (e)  removed; 

l^)    heading    and    new    (b) 

added;  interim 9728 

226.li  Regulation  at  62  FR  902 

confirmed 9104 

(dX3)(ll)  and  (ill)  amended 9105 

226.H  Regulation  at  62  FR  903 

ttonfirmed 9104 

226.li  Regulation  at  62  FR  903 

cxjnfirmed 9104 

(e)(3)  revised;  (f)  amended 9105 

226.16  (k)  added;  interim 9729 

226.17  (b)(7)  amended;  interim 9729 

226.11  Regulation  at  62  FR  903 

confirmed 9104 

(b)(ll)  amended 9105 

(a)i  Introductory  text  revised; 

ttoterlm 972^» 

226.2)  Regulation  at  62  FR  903 

confirmed 9104 

(e)(l)(l)    and    (h)(6)    amended; 
l(e)(l)(lv)  and  (h)(1)  revised; 

l(fe)(l)(vl)  added 9105 

(d),  (e)(l)(i)  and  (li)(F)  amend- 
ed; interim 9729 

246.2  Amended;  eff.  1-19-99 63973 

246.4  (a)(8)  revised;  eff.  1-19-99 63974 

246.6  (b)(4)  through  (9)  redesig- 
nated as  (b)(5)  through  (10); 
new  (b)(4)  added;  eff.  1-19-99 

,♦ 63974 

246.T  (bX3).  (4).  (5).  (dX2Xvll). 
[irlli)  and  (e)(l)(ili)  redesig- 


nated as  (b)(4).  (5).  (6). 
(d)(2)(vlll).  (ix)  and  (e)(l)(lv); 
(d)(l)(ili)  revised;  new 
(d)(2)(vll)  and  new  (e)(l)(lii) 
added;  eff.  1-19-99 63974 

246.14  (c)(1)  introductory  text 
amended:  (e)  revised;  eff.  1- 
19-99 63974 

246.15  (a)  revised;  eff.  1-19-99 63974 

246.16  (a)(6)  and  (b)(3)(i)  revised; 

eff.  1-19-99 63975 

275.3  Regulation  at  62  FR  37755 

eff.  8-13-98 37755 

Ctiapter  III— Animal  and  Plant 
Healtti  Inspection  Service,  De- 
partment of  Agriculture  (Parts 
300-399) 

300.1  (a)  introductory  text  re- 
vised  39215 

301  Clarification 25153 

301.45  (a)  amended;  interim 38280 

301.45-3  (a)  amended;  Interim 25748, 

V      38280 
301.50-3  (d)  illustration  revised 

25155 

301.51-3  (c)  amended;  Interim 63387 

301.64  Regulation  at  62  FR  61214 

confirmed 12603 

301.64-3    Regulation    at    62    FR 

61214  confirmed 12613 

(c)  amended;  interim 43604,  44538, 

56539.64410 

301.78-3  (c)  amended:  Interim 19652. 

25750.  27440.  31888,  43288,  44539, 
44541,  44776,  45393,  54038 

(c)  revised;  interim 19798,  20054 

Regulation  at  63  FR  19652  con- 
firmed  41389 

301.80-2a  Revised;  interim 31602 

Regulation  at  63  FR  31602  con- 
firmed  52579 

301.81-3  (e)  amended;  interim 4152, 

36156 
Regulations  at  63  FR  4152  and 

36156  confirmed 62919 

301.89-1  Amended 31589 

301.89-2  (1).  (j).  (k)  and  (n)  re- 
moved; (1).  (m)  and  (o)  redes- 
ignated as  (1).  (j)  and  (k); 

new  (i)  and  (J)  revised S07S1 

301.89-3  (f)  amended;  interim 1 

(eK3)  revised 50751 

301.89-5    (aK3)    amended;    (aX4) 

added 50751 
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TITLE  7     Chapter  Ill-Con. 

301.89-6  (b)  revised;  (d)  added 50751 

301.89-12  Revised 50751 

301.89-13   Reerulation   at   62    FR 

64264  confirmed 47128 

(a)  Introductory  text,  (b),  (c) 

and  (f)  revised 50751 

301.89-14  (f)(2)  amended;  (d),  (e) 

and  (f)  redesignated  as  (f).  (g) 

and  (h);  new  (d),  new  (e)  and 

(1)  added 1329 

301.89-15  Added 31599 

301.89-16  Added 31600 

301.93-3  (c)  revised;  Interim  ....8836, 16878 

Regrulatlons  at  63  FR  8836  and 

16878  connrmed 41389 

318.13-2  (b)  amended 65648 

318.13^4f  (a)  and  (b)(4)(ili)  revised 

65648 

318.13-41  Added 65648 

319  Meeting 54553 

Clarification 56781 

319.8-10  (d)  amended 31101 

319.8-11    (a)    introductory    text 

amended 31101 

319.8-17  (d)  amended 31101 

319.34  (Subpart)  Removed 13484 

319.37-1  Amended 13484 

319.37-2  (a)  table  amended 13484 

319.40-1  Amended;  Interim 50110 

319.40-2  (c)  amended 13485 

319.40-3  (b)(1)  introductory  text, 

(2)  introductory  text  and  (3) 
introductory  text  amended; 
interim 50110 

319.40-5  (g)  and  (h)  added;  in- 
terim  50110 

319.4(^10  Footnote  5  revised;  in- 
terim  50111 

319.56-2t  Table  amended 13485.  39215, 

65655 

319.56-2W  Revised 12396 

319.56-2dd  Revised 39216 

319.56-2aa  Added 65656 

319.56-2gg  Added 65656 

319.59  (a)  and  (b)  amended 31101 

319.59-1  Amended 50752 

319.59-2  (a)  introductory  text. 
(l)(i),  (b)(2)  and  (c)(2)  amend- 
ed; (a)(2)  revised;  (bX3)  added 

31101 

319.69  (b)(1)  revised 31102 

319.73-1— 319.7»-4  (Subpart)  Re- 
vised  .....65650 

354  Meeting 64553 

Clarification 56781 

364.2  Table  amended 16879 


364.3  (j)  added;  interim 50111 

Chapter  IV— Federal  Crop  Insur- 
ance Corporation,  Department 
of  Agriculture  (Parts  400-499) 

400.650—400.659  (Subpart  T)  Head- 
ing revised;  Interim 40633 

400.661  Amended;  interim 40634 

400.655  Removed;  new  400.655  re- 
designated from  400.657 40634 

400.656  Removed;  new  400.656  re- 
designated from  400.658 40634 

400.657  Redesignated  as  400.655; 
new  400.667  redesignated 
from  400.669 40634 

400.668  Redesignated  as  400.666 40634 

400.669  Redesignated  as  400.667 40634 

400.677  Amended;  Interim 40631 

401  Heading  revised 29935 

401.114  Regulation  at  62  FR  63633 

confirmed 14334 

401.120  Regulation  at  62  FR  63633 

confirmed 14334 

401.122  Introductory  text  revised 

29936 

401.129  Introductory  text  revised 

34651 

402  Heading  revised;  interim 40631 

402.4  Introductory  text  revised; 
interim 40631 

Amended;  Interim 40632 

405  Heading  revised 17053 

405.1-405.9  (Subpart)  Heading  re- 
moved  17063 

406.7  (d)  introductory  text  re- 
vised  17053 

406  Heading  and  authority  cita- 
tion revised 50976 

406.1—406.7  (Subpart)  Heading  re- 
moved  50976 

426  Heading  and  authority  cita- 
tion revised 31335 

425.1—425.7  (Subpart)  Heading  re- 
moved  31335 

425.7  (d)  Introductory  text  re- 
vised  31336 

435  Heading  and  authority  cita- 
tion revised 34782 

435.1-435.7  (Subpart)  Heading  re- 
vised  34782 

435.7  (d)  introductory  text  re- 
vised  34782 

447  Heading  and  authority  cita- 
tion revised 33838 

447.1—447.7  (Subpart)  Heading  re- 
moved  33838 


NOVEMBER  1998  21 

CHANGES  JANUARY  2.  1998  THROUGH  NOVEMBER  30.  1998 


447.7  (d)  Introductory   text  re- 
vised  33838 

454.7  Regulation  at  62  FR  63633 
confirmed 14334 

457  Heading  revised 17054,  55779 

457.8  Amended;  interim 40634 

457.104  Regulation  at  62  FR  63633 

confirmed 14334 

Injt^oductory  text  revised 55497 

457.:^d5  Regulation  at  62  FR  63633 

cbnflrmed 14334 

Introductory  text  revised 55497 

457.1d6  Amended ...55779 

457.108  Regulation  at  62  FR  63633 
confirmed 14334 

457.109  Regulation  at  62  FR  63633 
confirmed 14334 

457.113  RegTilation  at  62  FR  63633 
confirmed 14334 

457.114  Introductory  text  revised 

50975 
457.186  Added  . ...................... .^^^^^^^^^^ 

457.128  Corrected 36157 

Amended 50753 

457.134  Added 31335 

Corrected 52134 

467.i^  Added 34552 

457.1$8  Corrected 31338 

457.140  Amended 36157 

457.130  Regulation  at  62  FR  63633 

confirmed 14334 

457.156  Added 34782 

457.158  Added 17054 

457.159  Added 29935 

457.1^2  Added 50975 

Corrected 57046 

457.163  Added 50979 

Corrected 57047 

Chapter  VII— Farm  Service  Agen- 
cy. Department  of  Agriculture 
(Parts  700-799) 

j  f 

723  l^gulatlon  at  62   FR   15600 

confirmed 9128 

Nomenclature  change 11585 

723.103  RegtUation  at  62  FR  15600 
confirmed;  (d)  amended 9128 

723.104  Amended 11582 

723.111  (f)  added 55938 

723.112  (f)  added 55940 

723.219  Regulation  at  62  FR  15600 

confirmed:   heading  revised; 

(c)  amended 9128 

Heading  and  (c)  revised;   in- 
terim  26714 


Regulation  at  63  FR  26714  con- 

flrmed 59205 

723.210  (d)  added 11582 

723.213  (c)  removed;  (d)  redesig- 
nated as  new  (c) 11582 

723.216    (a)    introductory    text, 
(2Kii)(A)  and  (iii)(A)  revised 

11582 

723.308  Amended  .........V^^^^^^^^^^ 

723.309  Introductory  text  amend- 
ed 11582 

723.409  Heading,''(a),'(b)!"reX^^^ 
introductory  text  and  (f)  re- 
vised; (g)  removed 11582 

723.410  Introductory  text  revised 
11583 

723.501—723.504  (Subpart  E)  Re- 
vised  11583 

737.2  Introductory  text  and  (j) 

revised 60204 

737.4  Revised 60204 

737.34  Revised 60204 

783.8  (c)  revised 3791 

Ctiapter  VIII— Grain  Inspection, 
Packers  and  Stockyard  Admin- 
istration (Federal  Grain  Inspec- 
tion Service).  Department  of 
Agriculture  (Parts  800-899) 

800.0  (b)(59)  correctly  revised 55321 

800.71  (a)  amended 32715 

(a)  amended;  interim 35504 

Schedules  B  and  C  reinstated; 

CFR  correction 43289 

800.76  (a)  revised 45677 

800.86  (c)(2)  Table  14  amended; 

eff.  6-1-99 20056 

800.186  (cX3)   Introductory   text 

revised....... 45677 

800.196  (g)(6)(il)  revised 45677 

801.6  Revised;  Interim 34554 

801.7  Revised;  Interim 35505 

810.104  (b)  amended;  eff.  &-1-99 20056 

868.1  (b)(13)  revised 29531 

868.80  (a)(1)  revised 29581 

890.110  Added 59459 

890.308  Added 59459 

CtKipter  IX— Agricultural  Maricet- 
ing  Service  (Marfceting  Agree- 
ments and  Orders;  FruiH.  Vege- 
tat3les,  Nuts),  Department  of 
Agriculture  (Parts  900—999) 

900.600  Revised 10492 
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900.601  Revised  (0MB  numbers) 

10492 

905.105  (b)  revised 55500 

906.235  Revised 46631 

905.306  (a)  Table  1  amended;  in- 
terim   3250,  62922 

Regulation  at  63  FR  3250  con- 
firmed  19382 

(a)  Table   1   and   (b)  Table  2 

amended 55500 

905.350  Added;  Interim 51518 

906.235  Revised;  Interim 39699 

Regrulatlon  at  63  FR  39699  con- 
firmed  54556 

911.234  (Subpart)  Added 15281 

911.311  (d)  Introductory  text  re- 
vised; Interim 37479 

Regulation  at  63  FR  37479  con- 
firmed  60209 

911.329  (a)(2)(l),  (il),  (ill)  and  (3) 
revised;  (a)(2)(lv)  through 
(xl)  removed;  Interim 37479 

Regulation  at  63  FR  37479  con- 
firmed  60209 

912  Removed 10493 

913  Removed 10493 

915.235  (Subpart)  Added 15281 

915.305  Revised;  Interim 37480 

Regulation  at  63  FR  37480  con- 
firmed  60209 

915.306  (a)(6)  revised;  interim 37480 

Regulation  at  63  FR  37480  con- 
firmed  60209 

916.115  Revised;  interim 16039 

Regulation  at  63  FR  16039  con- 
firmed  44370 

916.160  (b)  revised;  Interim 16039 

Regulation  at  63  FR  16039  con- 
firmed  44370 

916.350  (a)(4)(i),  (11),  (ill),  (iv) 
Table  1.  (5),  (b)  and  (d)  re- 
vised; Interim 16039 

Regulation  at  63  FR  16039  con- 
firmed; (a)(4)(i)  amended 44370 

916.356  (a)(1)  Introductory  text, 
(iv).  (2)(1),  (3)(1),  (4)  introduc- 
tory text.  (1).  (5)(1),  (6)  intro- 
ductory text,  (1).  (7)(i).  (8)(i). 
(9)(i)  and  (c)  revised;  interim 


.16089 


Regulation  at  63  FR  16089  con- 
firmed; (a)(4)  introductory 
text  amended 44370 

(a)(1)  introductory  text 
amended;  interim 50464 


Regulation  at  63  FR  50464  con- 
firmed  60212 

917.110  Revised;  Interim 16041 

Regulation  at  63  FR  16041  con- 
firmed  44370 

917.150  Revised;  Interim 16041 

Regulation  at  63  FR  16041  con- 
firmed  44370 

917.178  (b)  revised;  interim 16C41 

Regulation  at  63  FR  16041  con- 
firmed  44370 

917.442  (a)(4)(I).  (U).  (ill),  (Iv) 
Table  1,  (6).  (b)  and  (d)  re- 
vised: Interim 16041 

Regulation  at  63  FR  16041  con- 
firmed; (aX4)(i)  amended 44370 

917.449  Regulation  at  63  FR  16042 
confirmed;  (a)(6)  Introduc- 
tory text  amended 44370 

917.459  (a)(2)  through  (5)  redesig- 
nated as  (a)(3)  through  (6); 
(a)(1)  Introductory  text,  (iv) 
Table  1.  new  (3)(1),  new  (5)  In- 
troductory text,  new  (1),  new 
(6)  Introductory  text,  new 
(i),  (b)  Introductory  text,  (1). 
(c)  introductory  text  and  (1) 
revised;  new  (a)(2)  added;  in- 
terim  16042 

(aKD        Introductory        text 

amended;  interim 50464 

Regulation  at  63  FR  50464  con- 
firmed  60212 

920.155     Suspended;     eff.     9-1-98 

through  7-31-98 41392 

920.213  Revised;  interim 44544 

Regulation  at  63  FR  44544  con- 
firmed  62925 

920.302  (a)(4)(il)  and  (iv)  table 
amended;  (a)(4)(ill)  sus- 
pended; eff.  In  part  9-4-98 
through  7-31-99;  Interim 46866 

922.306  (a)(4)  revised;  Interim 32718 

Regulation  at  63  FR  32718  con- 
firmed  54342 

924.236  Amended 46633 

925  Nomenclature  change 658 

Regulation  at  63  FR  658  con- 
firmed  16390 

925.215  (Subpart)  Regulation  at 

62  FR  68152  confirmed 14602 

925.304  (bKD  Introductory  text 
amended;  (b)(l)(i)  through 
(vll)  removed;  (b)(l)(vlii)  and 
(ix)  redesignated  as  (b)(l)(ll) 
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E^d  (ill);  new  (b)(l)(l)  added; 

interim 658 

Regulation  at  63  FR  658  con- 

Iftrmed 16390 

Intiroductory  text,  (a)  Intro- 
ductory text  and  (b)(l)(iii) 
Irjevised:  (b)(2)  amended;  in- 
terim  28480 

927.2S6  Amended 46635 

928.226  Revised 43870 

929.16  Removed 10493 

930.59  (b)  suspended  In  part;  eff. 
1-7-98  through  6-30-98;  In- 
terim  404 

Regulation  at  63  FR  404  con- 

flrmed 20019 

930.100  Regulation  at  62  FR  44883 

oonflrmed;  (a)  revised „..2(X)23 

930.183  Added 33528 

930.111  (a)  revised;  (b)  removed 

L 14024 

930.i  »  Added 33528 

930.159  Added;  interim 404 

R^^atlon  at  63  FR  404  con- 

iftrmed;  (f)  revised 20019 

930.162  Added;  interim 405 

Regulation  at  63  FR  405  con- 

flrmed 20019 

930.200  Revised 14024 

930.250  (Subpart)  Added;  eff.  4-28- 

9B  through  6-30-98 20527 

931.281  Amended;  Interim 38282 

Regulation  at  63  FR  38282  con- 
firmed  55006 

932.280  Revised 20058 

944.106  (a)  table  amended;  in- 
terim  3250.  62923 

Regulation  at  63  FR  3250  con- 
firmed  19382 

944.503  (a)(1)  introductory  text 

and  (11)  revised;  Interim 28480 

948.216  Amended;  interim 38284 

Regulation  at  63  FR  38284  con- 
flnnGd  S4344 
948.8^  (d)(2)  revised;  (g)  amend- 
ed; interim 42688 

953.253  Revised;  Interim 32968 

Regulation  at  63  FR  32968  con- 
firmed  46637 

955.209  Revised:  interim 51271 

956.202  Revised 29091 

958.210  Revised 32600 

958.888  (aXD  revised 55783 

959.887  Regulation  at  62  FR  67696 

qonflrmed 16392 


959.322  Introductory  text  amend- 
ed; (f)(5)  revised;  Interim 9131 

Regulation  at  63  FR  9131  con- 
firmed  30579 

966.323  (a)(1),  (2)(i),  (Hi)  and  (d)(3) 
revised 146 

(a)(1)  revised 12401 

(dXD  revised;  (g)  amended;  in- 
terim  54559 

979.219  Amended;  interim 4368 

Regulation  at  63  FR  4368  con- 
firmed  25389 

980.212  (b)(1)  revised 146. 12401 

981.343  Amended 48997 

981.442  (a)(7)(lv)  added 41711 

982  Marketing  percentages 3254.  27817 

982.340  Regulation  at  62  FR  53227 

confirmed 9133 

982.432  Removed 10493 

982.457  Removed 10493 

984.347  (Subart)  Regulation  at  62 

FR  58644  confirmed 9135 

985  Marketing  percentages.... 8562. 14334. 

23371,30582 

987.339  Revised 54347 

989  Marketing  percentages  ...11585.  29535 

989.6  Removed 10493 

989.154  Revised;  interim 39702 

Regulation  at  63  FR  39702  con- 
firmed  42691 

989.156  Regulation  at  62  FR  60768 

confirmed 4372 

989.211  Removed 10493 

989.212  (a),  (b)  note  and  (c)  note 
revised;  interim 56875 

989.213  (a)  and  (d)  note  revised; 

(e)  added;  interim 56875 

993.347  Revised;  interim 52961 

993.405  Limitation  on  handling 

20062 

997.30  (a)  revised;  interim 2850 

Regulation  at  63  FR  2850  con- 
firmed; (aKD  table  revised 33242 

997.40  (c)  introductory  text,  (d) 

and  (e)  amended;  interim 2851 

Regulation  at  63  FR  2851  con- 
firmed  33242 

997.101  Regulation  at  62  FR  48751 

confirmed 3255 

Revised;  interim 41184 

Regulation  at  63  FR  41184  con- 
firmed  57893 

997.409  Regulation  at  63  FR  41184 

confirmed 57893 
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998.100  Headlngr  amended;  (g)  re- 
moved; (h)  and  (i)  redesig- 
nated as  (g)  and  (h);  interim 

2851 

Regulation  at  63  FH  2851  con- 
firmed  33242 

998.200  Heading,  (a),  (h)(1)  and  (2) 
revised;  (h)(3)  added;  interim 

2851 

Regulation  at  63  FR  2851  con- 
firmed  33242 

(a)(1)  table  revised 33243 

Table  corrected 41323 

998.409  Regulation  at  62  FR  48751 

confirmed .....3255 

Revised;  interim 41184 

999.600  Regulation  at  62  FR  50243 

confirmed 12979 

Chapter  X— Agricultural  Market- 
ing Service  (Marlceting  Agree- 
ments and  Orders;  Millc).  De- 
portment of  Agriculture  (Parts 
1000-1199) 

1106.6  Suspended  in  part;  eff.  9-1- 

98  through  8-31-99 46868 

1106.7  (bXD  suspended  in  part; 

eff.  9-1-98  through  8-31-99 46868 

1106.13  (d)(1)  suspended  in  part; 

eff.  9-1-98  through  ft-31-99 46868 

1150.131  (a)(2),  (3).  (6)  and  (7)  re- 
vised  57895 

1160.200  (a)  revised 46639 

1160.201  (b)  revised 46639 

1160.208  (g)  revised 46639 

1160.505  Existing  text  designated 

as  (a);  (b)  added 46640 

CtKipter  XI— Agricultural  Market- 
ing Service  (Marketing  Agree- 
mer)ts  and  Orders:  Miscelksne- 
ous  Commodities).  Department 
of  Agrteulture  (Parts  1200-1299) 

1205.510    (b)(2)  and  (3Kii)   table 

revised 27819 

1207.322    Regulation    at    62    FR 

46179  confirmed 53546 

1207.503    Regulation    at    62    FR 

4617d  confirmed 53546 

1207.509    Regulation    at    62    FR 

46179  confirmed 53546 

1207.513    Regulation    at    62    FR 

46179  confirmed 53546 

1230.110  Revised 45936 


Ctiopter  XIII— Norttieast  Dairy 
Compact  Commission  (Parts 
1300-1399) 

1301  Referendum  results  notice 

10111 

1301.11  (b)  revised 65523 

1301.12  Revised 65523 

1301.13  (e)  added 10110 

1301.23  (d)  and  (e)  added 65523 

1304.2  (c)  and  (d)  added 65524 

1306.3  (d),  (e)  and  (f)  redesignated 
as  (e),  (f)  and  (g);  new  (d) 
added 46388 

1361  Added;  interim 37756 

1371  Added;  interim 37758 

Chapter  XIV— Commodity  Credit 
Corporation.  Department  of  Ag- 
riculture (Parts  1400-1499) 

1412.201    Regulation    at    62    FR 
55152  confirmed;  (c)  revised 
33103 

1412.206  (a)  revised 31103 

1412.207  Regulation  at  62  FR 
55152  confirmed:  (d)(1)  and  (2) 
revised 33103 

1412.302  (b)  revised 31104 

Regulation  at  62  FR  55152  con- 
firmed  33103 

1412.303  (a)(2)  and  (4)  revised; 
(a)(6)  added 31104 

Regulation  at  62  FR  55152  con- 
firmed  33103 

1412.304  (b)  revised 31104 

Regulation  at  62  FR  55152  con- 
firmed  33103 

1425  Revised;  interim 17312 

1439.901—1439.911  (Subpart) 

Added;  interim 65525 

1446.103  Amended;  interim 41713 

1464.12  (f)  added 55938 

1464.19  (f)  added 55940 

1468  Added 51786 

1485.11  Amended 29940 

Corrected 32041 

1485.13  (c)(3)(l)  removed;  (c)(3)(ll) 
through  (xii)  redesignated  as     - 
(c)(3)(l)  through  (xi) 29940 

1485.14  (c)(4)  revised;  (d)(2) 
amended;  (d)(3)  removed 29940 

1485.16  (a)(1),  (b)(6).  (7),  (9),  (c)(8); 
(25).  (d)(3)  and  (h)(3)  revised; 
(a)(2)  removed;  (a)(3)  redesig- 
nated as  (a)(2);  (b)(ll)  added 
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(b()  6)     correctly     designated; 

;b)(ll)  and  (c)(8)  corrected 32041 

1485.J0  (a)(3)(vi)  revised 29941 

1485i.tl  Revised 29941 

Corrected... 32041 

1496  Authority  citation  revised 

11104 

149&5  (b)(1)  and  (f)  revised 11104 

1499.1  Amended 59877 

1499.7  (e)  and  (1)  amended 59877 

1499.8  (b)(4)  and  (c)(2)  amended: 
interim 8837 

Regulation  at  63  FR  8837  con- 
flrmed 59876 

(b)  introductory  text,  (g)  head- 
ing and  (1)  heading  revised; 
(g)  amended;  (g)(l)(vii)  redes- 
lemated   as   (g)(l>(vlll);    new 

{(b(l)(vll)  and  (Ix)  added 59877 

"liO  (d)  added 58877 

Ll4  (bX2)  amended 59877 

[i5  Amended;  (d)(2)  and  (f)(3) 
amended;     (dK2)(l)    through 

(Vi)  added 59877 

1499.16  (c)(1)  and  (2)  Introductory 

text  amended 59878 

Chapter  XVII-Rural  Utilities  Serv- 
ice, Department  of  Agriculture 
(Pbrts  1700-1799) 

1700  Added 16085 

170a88  (b)  and  (c)  corrected 18307 

170a80  (b)  corrected 18307 

170a802  (b).  (d)(1)  and  (5)  revised 

53278 

1703.102  Amended 3637 

1703liO3  (a)(3)  amended 3637 

170ati07  (a)(5)  revised 3637 

1703Li09    (h)    Introductory    text 

amended 3637 

1703(.113  (b)  amended;  (c)  revised 

.1 3637 

1709.^22    (e)    Introductory    text 

Eimended 3637 

1710(.il2  (c)  added;  interim 51793 

17iafi00   (f)   removed;   (d)(5)   re- 
vised  53276 

17241  He  vised 35314 

172418  Amended 58284 

1724i.i0  Added 58284 

1724.^0  Revised 58284 

1724.71  Revised 58285 

1724.72  Added ....58285 

1724.73  Added 58285 

1724.74  Revised 58285 

1724.75  Removed 58285 


1724.76  Removed 58285 

1726.20  Amended;  interim 51793 

1726.24  Heading  and  (a)  revised 

58286 
1726!2B  Added  .................^^^^^ 

1726.27  Added 58286 

1726.300  Revised 58286 

1726.301  Revised 58286 

1726.302  Revised 58287 

1726.303  Revised 58287 

1726.304  Added 58287 

1726.310  Removed 58288 

1726.311  Removed 58288 

1726.312  Removed 58288 

1726.313  Removed 58288 

1726.314  Removed 58288 

1726.315  Removed 58288 

1726.320  Removed 58288 

1726.321  Removed ...58288 

1726.322  Removed 58288 

1726.323  Removed 

1726.324  Removed 

1726.325  Removed 58288 

1726.326  Removed 

1726.327  Removed 

1726.328  Removed 58288 

1726.329  Removed ^..58288 

1726.331  Removed 

1726.340  Removed 

1726.341  Removed 

1726.342  Removed 58288 

1726.343  Removed 58288 

1726.345  Removed 58288 

1726.346  Removed 58288 

1726.351  Removed 58288 

1726.352  Removed 58288 

1728  Authority  citation  revised 

11590 

1728.97  (b)  amended.... .11591 

1730  Added 3450 

1735.22  (e)  amended;  interim 45678 

1753.6  (c)  amended;  interim 45679 

1773  Nomenclature  change 38722 

1773.2  Amended 38722 

1773.3  (d)(2)  removed;  (d)(3)  and 
(4)  redesignated  as  (d)(2)  and 
(3);  (d)  introductory  text,  (1), 
new  (2),  new  (3)  introductory 
text,  (11)  and  (e)  revised 38722 

1773.5  (c)  introductory  text  and 
(6)(lii)  revised 38722 

1773.6  (a)(6)  revised 38722 

1773.30  (a)(3)  removed;  (aK4)  re- 
designated   as    (a)(3);    (a)(2) 

and  new  (3)  revised 38722 

1773.31  Amended 38723 
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1773.32  Revised 38723 

1773.33  Removed;  new  1773.33  re- 
designated from  1773.34; 
(e)(l)(l).  (11)  intxoductory 
tex,  (C),  (iil)  and  (2)(ili)  re- 
vised; (e)(l)(ii){E)  removed; 
(e)(2)(lv)  added 38723 

(eXlKliXC)  amended 40169 

1773.34  Redesignated  as  1773.33 38723 

1773  Appendix  A  amended 38724 

Appendix  B  amended ....38728 

Appendix  C  revised 38733 

Appendix  D  added 38734 

Appendixes  A  and  B  amended 
40169 

Chapter  XVIII— Rural  Housing 
Service,  Rural  Business-Cooper- 
ative Service,  Rural  Utilities 
Service,  and  Farm  Service 
Agency,  Department  of  Agri- 
culture (Parts  1800-2099) 

1806  Comment  period  reopened 
1910  Comment  period  reopened 
1922  Conmient  period  reopened 
1930  Authority  citation  revised 


.29091 
.29091 
.29091 
...2135 


1930.122  (b)(4)(i)(A)(7)  amended 2135 

1940.560  Added;  Interim 39458 

1942.5  {b)(l){ll)(D)  removed; 
(b)(l){ll)(E)  through  (L)  re- 
•  designated  as  (b)(l)(ii)(D) 
through  (K);  (a)(l)(lll).  (b)(1) 
introductory  text,  new 
(ii)(G),  (c)  introductory  text, 
(2)  and  (3)  amended 16089 

1944  Comment  period  reopened 

29091 

1948  Authority  citation  revised 

6052 

1948.101—1948.150  (Subpart  C)  Re- 
moved   6052 

1951  Authority  citation  revised 

6052 

Comment  period  reopened 29091 

1951.211  Amended 16089 

1951.214  Amended 16089 

1951.215  (a)(1)  revised 16069 

1951.223  (d)  added 41714 

1951.852  (b)  amended 6052 

1951.853  (a)  amended;  (b)(2)(ix)  re- 
vised   6053 


1951.883  (a)(2)  revised 6053 

1951.901  Amended 6628 

1951.909  (e)(2)(vii),  (viii)  intro- 
ductory text,  (A),  (h)(3)(vili) 
and  (j)  revised;  (k),  (1)  and 

(m)  removed 6628 

Corrected 56290 

1951.914  Revised 6629 

1951.950  0MB  number 6629 

1951  Exhibit  D  removed 6629 

1955  Comment  period  reopened 

29091 

1955.3  Amended  .......V........ 41716 

1955.53  Amended 41716 

1955.67  Removed 41716 

1955.68  Removed..... 41716 

1955.69  Removed 41716 

1955.70  Removed 41716 

1955.71  Removed 41716 

1956  Comment  period  reopened 

29091 
1962.1—1962.50   (Subpart    A)    Re- 
moved  29342 

1962.30  Revised 20297 

1962.47  Revised 29341 

1962  Exhibit  D  removed 29342 

1965  Comment  period  reopened 

29091 

1965.12  Revised ....................20297 

1980.108  (a)(l)(iii)  and  (d)  revised; 

(a)(l)(v)  and  (vi)  added 20298 

(a)(l)(vl)     introductory     text 
correctly  revised; 

(a)(l)(vi)(A)  corrected 36158 

1980.175  (h)(3)  added 20299 

2003.10  (c)  table  corrected 3255 

CtKipter  XXX-Office  of  ttie  Ctiief 
Financial  Officer,  Department  of 
Agriculture  (Parts  3000-3099) 

3017.105  Amended 27667 

Ctiapter  )0(XII— Office  of  Procure- 
ment and  Property  Manage- 
ment, Department  of  Agri- 
culture (Parts  3200-3299) 

Chapter  XXXII  Added 57234 

Ctiapter  )00(V— Rural  Housing 
Service,  Department  of  Agri- 
culture (Parts  3500-3599) 

3550  Comment  period  reopened 

29091 
3665  Added;  Interim 39458 


CHi 


Ctiapfter 
opl#rath 
Utilties 
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406... 
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800... 
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Chapter  XUI— Rural  Business-Co- 
op#raNve  Service  and  Rural 
UtIlHes  Service,  Department  of 
Agriculture  (Part  4200-4299) 

4274  Added 6053 


1 

15... 
15d. 
17... 
28... 
29.... 
46... 
51... 
52... 
56... 
59... 
70... 
201.. 
205.. 
210.. 
220.. 
225.. 
246.. 
271.. 
272.. 
273.. 
274.. 
278.. 
279., 
300.. 
301.. 
318.. 
319.. 


Proposed  Rules: 


.24467.53852 

62962 

62962 

42283 


.14839 

.19414,  19415 

40842 

56096 

35544 

31362 

27502 

31362 

55964 


.5285.  6498.  9975,  57624 

24686,  25569,  27162 

24686,  25569,  27162 

54617 


.19415,  38343,  54629,  64211 

24985,  26250 

29304 


.27511,  29304 
27511 


.24985,26250 
.24985.  26250 
.43117,  55559 
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31675 


400. 
406. 
457. 
610. 
723. 
729. 
735. 
800. 
810. 
868. 
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911. 
915. 
916. 
917. 


924. 
927. 
928. 


3844,  4198,  23683,  29675.  30646.  40193. 
43117.  46403.  55559.  57932 

46703 

4399 


.4399.  38761.  46706.  52194.  52198 
446 


5285 

65133 

28488 

.14840.  15104.  52987 

43641 

2353.  65134 

.38347.  42764.  46708 

6679 

6679 

64653 

64653 

........30655 

38349 

39037 

35164 


930 3048.  20274.  63803.  64006 

932 7732 

956 15787. 17125,  50802,  64215 

958 5472,  26999,  36194 

967 54382 

ggQ 5472 

981................................3M^^ 

984 59246,  59891 

985 „ 63804 


987. 
993. 


001 3667,  4802,  9686,  9689 

002 3667,  4802,  9689 

004 3667.  4802,  9689 

005 3667,  4802,  9689,  12417 

006 3667.  4802.  9689 

007 3667.  4802,  9689,  12417 

012 3667.  4802.  9689 

013 3667.  4802.  9689 

030 3667.  4802.  9689 

032 3667,  4802.  9689 

033 3667.  4802.  9689 

036.......... 3667.  4802.  9689 

040 3667.  4802.  9689 

044 3667.  4802,  9689 

046 3667,  4802,  9689.  12417 

049 3667,  4802,  9689 

050 3667,  4802,  9689 

064 3667.  4802.  9689 

065 3667.  4802.  9689.  12417 

068 3667.  4802.  9689 

076 3667.  4802.  9689 

079 3667.  4802.  9689,  12417. 

106 3667,  4802.  9689. 12417 

124 3667.  4802.  9689 

126 3667.  4802.  9689 

131 3667.  4802,  9689 

134 3667,  4802,  9689 

136 3667.  4802,  9689 

137 3667,  4802,  9689 

138 3667,  4802,  9689 

139 3667,  4802,  9689 

150 

160 
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1209.... 


39757 

9160,42284 
........46181 

,  12417,  32147 
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,  12417.  32147 
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28292.50540 
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...........ucno 


214 62964 

1216 59893,59907 

1220 47200 

230 31942 

260 45668.  45071.  57627 

300-1399  (Ch.  Xm) 23231.  65563 

301 1396.  3267.  31943.  40069.  43891.  51864 

304... 31943.43891 
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TITLE  7     Proposed  Rules:— Con. 

1306 31943 

1464 51864 


1468. 
1499. 
1610. 


.16142 
...8879 
.44175 


1710 17127,24995 

1714 17127.24995 

1724 45767 

1726 45767,49503 

1728 17128 

1744 44175 

1753 38503 

1755. ..8582,  17738.  36377,  49504.  51018.  59248 

1788 54385 

1924 53616 

1940 57932 

1944 57932 

1980 51458 

3015 7734,28294 

3016 7734,28294 

3019 7734.28294 

3200 3481 

4284 5474 

TITLE  8-ALIENS  AND 
NATIONALITY 

Chapter  I— ImmlgroKon  and  Nat- 
urallzation  Service,  Department 
of  Justice  (Parts  1-499) 

1.1  (q)  revised;  interim 19383 

3  Authority  citation  revised 27448, 

31894 

Technical  correction 32288.  35309 

30 (a)  revised 51519 

3.1  (b)(12)  added;  interim 27829 

(a)(1)  revised;  (a)(4).  (5)  and  (6) 

added 31890 

(a)(1)  amended 51519 

3.6  (a)  amended 27448 

3.19  (h)  and  (i)  added 27448 

3.43  Added;  interim 31894 

(b)(4)(iv)(c),  (c)  and  (d)  cor- 
rectly        designated         as 

(b)(4)(iv)(C).  (d)  and  (e) 35117 

Corrected 36992 

103.1  Regriilation  at  58  FR '69210 
confirmed 1334 

(f)(3)(iii)(MM)  amended; 
(f)(3)(iii)(NN)  removed;  in- 
terim  12984 

(f)(3)(iii)(HH)  amended 63595 

103.2  (aXD.  (7),  (b)(9).  (10)  head- 
ing, (i).  (13).  (14)  and  (e)  re- 
vised; interim 12984 


103.7  Regulation  at  58  FR  69210 

confirmed 1334 

(b)(1)  amended;  interim 12986.  30106 

(b)(1)  amended 43610 

Regulation  at  58  PR  58937  con- 
firmed; (b)(1)  amended 63595 

(b)(1)  and  (c)(1)  amended;  in- 
terim  65659 

103.12  (a)(4)(ii)  amended 63595 

204  Authority  citation  revised 12986 

204.3  (c)(l)(iii)  amended;  (c)(l)(iv) 
and  (vi)  removed;  (c)(l)(v)  re- 
designated as  (c)(l)(iv);  (c)(3) 
added;  Interim 12986 

204.4  (f)(l)(iv)  removed;  (d)(1) 
amended;  interim 12986 

207.7  Redesignated  as  207.8;  new 

207.7  added 3795 

207.8  Redesignated  as  207.9;  new 

207.8  redesignated  from  207.7 
3795 

207.9  Redesignated  from  207.8 3795 

208.7  (a)(2)  revised;  interim 12986 

208.9  (b),  (c).  (d)  and  (f)  revised 
3796 

208.10  Revised;  Interim 12986 

208.14  (b)(2)  revised;  Interim 12986 

209.1  (b)  amended;  Interim 12986 

Revised;  interim 30109 

209.2  (c)  amended;  Interim 12986 

(a)(1)    introductory    text.    (2). 

(b).  (e)  and  (f)  amended;  (c) 

and  (d)  revised;  interim 30109 

211.1      (a)      Introductory      text 

amended 39218 

212.1  Regulation  at  58  FR  69210 
confirmed 1334 

212.5  Reg\ilation  at  61  FR  36611 
confirmed 31896 

212.15  Added;  interim 55011 

213a  Clariflcation 27193 

214  Suspension  of  applicability 

31874 

214.2  Regulation  at  58  FR  69210 
confirmed;  (e)(22)  revised 1334 

(f)(5)(v)    and    (6)(i)(F)    added; 
(f)(9)(I)  and  (iI)(A)  amended 

31873 

(8)  re  vised 32115 

(h)(8)(i)(A)      revised:      (h)(19) 
added;  interim 65658 

214.6  (b)  revised 1335 

235.1  Regulation  at  58  FR  69217 

confirmed 1334 

236  Authority  citation  amended 

27449 
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Technical  correction 32288 

236.1  '(c)(2)  through  (5)  redesig- 
afkted  as  (c)(8)  through  (11); 
((1)(1).  new  (11)  and  (d)(4)  re- 
vised; new  (c)(2)  through  (7) 

4Wed 27449 

240  technical  correction 353(» 

Authority  citation  revised 27829 

240.1  (a)  amended;  interim 27829 

240.2  Regulation  at  58  FR  58937 
aonfirmed 63595 

240.3  RegiQation  at  58  FR  58937 
confirmed 63595 

240.6  Regulation  at  58  FR  58937 
confirmed 63595 

240.7  Regulation  at  58  FR  58937 
confirmed 63595 

240.9|  Regulation  at  58  FR  58937 

confirmed 63595 

240.10  Regulation  at  58  FR  58937 
confirmed 63595 

240.11  (a)(1)  amended;  interim 27829 

240.21  Revised;  interim 52138 

240.31  Amended;  interim 27829 

240.41  (a)  amended;  interim 27829 

Cojurected 39121 

244.1  Amended 63595 

244.2  Re  vised 63595 

244.4  (a)  amended 63596 

244.5  (a)  and  (b)  amended 63596 

244.6  Revised;  interim 12987 

Amended 63596 

244.7  Re  vised 63596 

244.8  Amended 63596 

244.d  1(a)(1)  introductory  text,  (3) 

heading  and  (4)  amended 63596 

244.1)(i  (a),  (b).  (c)  heading,  intro- 
d^ictory  text.  (1).  (2).  (e)(1) 
Introductory  text.  (2).  (f)(2) 
Introductory  text,  (ill)  and 

dy)  amended 63596 

244.M  Amended 63596 

244.12  (a),  (b)  and  (d)  amended 63596 

244.13  (b)  amended 63596 

244.]|4  (a)  heading,  introductory 

t^xt,  (2).  (b)  heading.  (2)  and 

<3)  amended 63696 

(c)  amended 63697 

244.13  (a)  amended 63597 

244.11  (a)  amended 63597 

244.18  (a)  and  (c)  amended 63597 

244.19  Amended 63597 

245  Authority  citation  revised 27829 

TeiQhnical  correction 35309 

245.7  (a)  revised;  Interim .12987 

245.13  Added;  interim 27829 


245.14  Added;  interim 55012 

264.2  (c)(l)(lll)  and  (2)(iii)  re- 
moved; (c)(3)  amended;  (d) 
through  (h)  redesignated  as 
(e)     through     (1);  -  new     (d) 

added;  interim 12987 

264.5  (e)(l)(iv)  removed;  (e)(3)(i) 
and  (11)  redesignated  as 
(e)(3)(ii)  and  (ill);  new 
(e)(3)(i)  added;  new  (e)(3)(ili) 

amended;  interim 12987 

Corrected 17489 

273  Added :...23655 

274a  Technical  correction 35309 

274a.l2  Regulation  at  58  FR  69217 

confirmed 1334 

(c)(9)  amended;  interim 27833 

(c)(19)  amended 63597 

274a.l3  (d)  amended;  interim 27833 

(d)  corrected 39121 

286  Technical  correction 54526 

286.1  (e)  amended 51272 

286.2  (b)  amended 51272 

286.5  (d)  and  (e)  amended 51272 

286.6  Amended 51272 

299  Technical  correction 35309 

299.1  Table  amended .3797.  32117 

Table  amended;  interim....  12987.  27834. 

65660 
Regulation  at  58  FR  58937  con- 
firmed  63595 

299.5  Table  amended 3797 

Table  amended;  interlm....l2987.  27834. 

65660 
Regulation  at  58  FR  58937  con- 
firmed  63595 

316.4  (a)(2)  amended;  (a)(3)  re- 
moved; (a)(4)  and  (b)  redesig- 
nated as  (a)(3)  and  (c);  new 
(b)  added;  Interim 12987 

332.2  Amended;  Interim 12967 

335.2  (b)  through  (e)  redesignated 

as  (c)  through  (f);  Interim 12987 

(b)  added;  interim 12988 

Proposed  Rules: 

3 2901.  47205.  49043 

103 1775.  56868.  64895 

104 41662,  46511 

208 .31945.  41478.  64896 

214 30416.  30419 

236 39759.  47205 

240 47206.  64895 

241 47205 


273 

274a.. V."".".".... .............. .5^^ 
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TITLE  8     Proposed  Rules:— Con. 

292 2901 

299 5287,64895 

TITLE  9-ANIMALS  AND  ANIMAL 
PRODUCTS 

Chapter  I— Animal  and  Plant 
Healtti  Inspection  Service,  De- 
partment of  Agriculture  (Parts 
1-199) 

1  Policy  statement 3017 

1.1  Amended 47148,  62926 

2  Policy  statement 3017 

2.1  (a)(1).  (2),  (b),  (d)(2)  and  (eXD 
amended 62926 

2.5  (a)(2),  (0)  and  (f)  amended 62926 

2.6  (a)  amended 62926 

2.7  (a)  amended 62926 

2.8  Amended 62926 

2.10  (a)  amended 62926 

2.25  (a)  amended 62926 

2.26  Amended , 62926 

2.27  (a),  (b)(1)  and  (2)  amended 
62926 

2.30  (a)(1),  (b).  (c)(1).  (2)  and  (3) 
amended 62926 

2.31  (d)(l)(x)(C)  amended 62926 

2.36  (a)  amended 62926 

2.38  (c).  (g)(7)  footnote  1  and  (i) 

amended 62926 

2.38  (h)(2)  amended 62927 

2.52  Footnote  4  amended 62927 

2.78  (b)  amended 62927 

2.102  (a)  and  (b)  amended 62927 

2.127  Amended 62927 

2.131  (d)  added 10498 

3  Policy  statement 3017 

Authority  citation  revised 10498 

AppUcabllty  notice 55012 

3.2  (a)  amended 10498 

3.3  (a)  amended ^..10498 

3.5  (a)  amended 10498 

3.6  (a)(2)(x)  and  (xi)   amended; 
(a)(2)(xli)  added 3023 

(a)(2)(x)  revised:  interim 37482 

3.11  (a)  amended 3023 

3.14  (a)(9)  amended 3023 

3.15  (d)  amended 10498 

(e)  amended 10499 

3.18  (d)  amended 10499 

3.19  (a)(1)  and  (3)  amended 10499 

3.100—3.118  (Subpart  E)  Author- 
ity citation  removed 2 

3.100  (a)  Footnote  1  redesignated 

as  Footnote  6 2 


3.102  (c)  Footnote  5  redesignated 

as  Footnote  7 2 

3.104  (b)(l)(i)  Footnote  2  redesig- 
nated as  Footnote  8 2 

(b)(4)(l)  and  (ii)  amended 47148 

3.111  Added 47148 

3.12S-3.142  (Subpart  F)  Author- 
ity citation  removed 2 

3.136—3.142    Authority    citation 

removed 2 

11.1  Amended 62927 

11.7  Footnote  6  amended 62927 

11.24  (a)  and  (b)  amended 62927 

50.1  Amended;  interim 34263 

Regulations  at  63  FR  34263  and 

34264  conflrmed .....63547 

50.2  Amended;  interim 34264 

Regulation  at  63  FR  34264  con- 
flrmed  53547 

50.3  (a),  (b)  and  (c)  amended;  (d) 
redeslgntated  as  (e);  new  (d) 
added;  Interim 34264 

Regulation  at  63  FR  34264  con- 
flrmed  53547 

50.4  Heading  revised;  (a),  (b)  in- 
troductory    text     and     (3) 
amended;  (c)  added;  interim 
34264 

Regulation  at  63  FR  34264  con- 
flrmed  ....68847 

50.5  Amended;  interim 34264 

Regulation  at  63  FR  34264  con- 
flrmed  53647 

50.6  Introductory  text,  (d)  and  (e) 
amended;  interim 34264 

Regulation  at  63  FR  34264  con- 
flrmed  53547 

50.7  (a)  and  (b)  amended;  interim 
34264 

Regulation  at  63  FR  34264  con- 
flrmed  63647 

50.8  Amended:  interim 34264 

Regulation  at  63  FR  34264  con- 
flrmed  63547 

50.9  Amended;  interim...; 34264 

Regulation  at  63  FR  34264  con- 
flrmed  63547 

50.10  Amended:  Interim 34264 

Regulation  at  63  FR  34264  con- 
flrmed  63647 

50.11  Amended:  interim 34264 

Regulation  at  63  FR  34264  con- 
flrmed  63647 

50.12  Amended;  interim 34264 

Regulation  at  63  FR  34264  con- 
flrmed  63647 


94.6(k[)(2)a 
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50.14  [Introductory  text,  (d),  (e) 
Introductory  text,  (2)(1),  (ii) 

and  (f)  amended;  Interim 34264 

Reflation  at  63  FR  34264  con- 
firmed  53547 

51.1  Aznended;  interim »15284 

51.3  (a)  revised;  interim 15284 

(a)(2)(li)(B)  revised 47423 

51.9  (d)  revised 47423 

71.20  Ca)  amended 32119 

77.1  Aknended;  interim 8840,  30583, 

43291,  64597 
Regjulatlon  at  63  FR  30583  con- 
firmed  53548 

78.4  :eteerulation  at  62  FR  53532 
dqnfirmed 3638 

78.41 1  |(a)  and  (b)  amended;   In- 

t|ek-im 14336, 19170, 19653,  34266, 

44544,  53781 
Regjulatlon  at  63  FR  19170  con- 

qtmed 37243 

Regulation  at  63  FR  19653  con- 
flamed 43292 

Reglulatlon  at  63  FR  34266  con- 

afmed 53549 

78.43 1  Amended;  interim 34267,  44776, 

1 1  53782 

Reflulation  at  63  FR  34267  con- 

flihned 53548 

85.1  Iknended 17316 

85.6  (id)(2)(lil),  (Iv)  and  (V)  amend- 

eid 17316 

92  Teohnlcal  correction 1889 

Wei)  site  availability  notice 62927 

93  Teohnlcal  correction 1889 

Effective  date  confirmation 15285 

Notice 37483 

Wejb  site  availability  notice 62927 

Aulthorlty  citation  revised 64175 

93.30i!(h)(6)  and  (7)  amended... 6064,  40008 
Relation  at  63  FR  40008  con- 

f^^ed 49819 

93.30S  (a)(1)  amended 3640 

93.314  (a)(4)  amended 53783 

93.324  Amended „ 3640 

93.32<  Amended  ..^ 3640 

93.430  Removed 64175 

93.431  Removed 64175 

93.522  Removed 64176 

93.523  Removed 64175 

94  Tedhnlcal  correction 1889 

Web  site  availability  notice 62927 

94.1  (b)(2)  removed;  (bX3)  and  (4) 
redesigTiated  as  (bK2)  and  (3) 
.;.. 64175 

94.6  (k)(2)  amended 44124 


94.9  Regulation  at  62  FR  43925 
confirmed 12604 

94.10  Reerulation  at  62  FR  43925 
confirmed 12604 

94.18  Heading,  (a)  and  (b)  revised; 

Interim 408 

(a)(2),  (3)  and  (b)  corrected 4347 

95  Technical  correction 1880 

Web  site  availability  notice 62927 

96  Technical  correction 1889 

Web  site  availability  notice 62927 

96.2  Headiner  and  (b)  revised;  in- 
terim  408 

97  Technical  correction 1889 

97.2  Table  amended 16882,  29343,  41958 

98  Technical  correction 1889 

Web  site  availability  notice 62927 

130  Technical  correction 1889 

Authority  citation  revised 53788, 

64175 

130.1  Amended 53788.  64175 

130.2  Revised 53788 

130.3  (aXD  revised 53789 

130.5  Re  vised „ 53789 

130.6  Revised 53789 

130.7  Revised 53790 

130.8  Re  vised 53790 

130.9  (a)  Introductory  text  re- 
vised; (b)  removed 53791 

130.10  (a)  introductory  text  re- 
vised  53791 

130.14  Revised 53791 

130.15  Revised 53792 

130.16  Revised 63793 

130.17  Revised 63793 

130.18  Revised 63794 

130.19  Added 63796 

130.20  Regulation  at  62  FR  61007 
confirmed 18117 

(a)  introductory  text  and  (bXD 
revised;  (d)  removed 53796 

130.21  Heading  and  (a)  introduc- 
tory text  revised;  (b)  and  (c) 
removed 63796 

130.49  Regulation  at  62  FR  61007 
confirmed 18117 

(a)  Introductory  text  amended 
63796 

130.50  Revised „ 63796 

130.51  Revised 53797 

145.1  Amended 40009 

145.3     (c)     Introductory      text 

amended 40010 

145.6  (c)  amended 40010 

145.10  Introductory  text  and  (b) 

amended 40010 
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TITLE  9     Chapter  l-Con. 

145.14  (a)(1),  (b)(1)  and  (3)  amend- 
ed  3 

Introductory    text    and    (a)(5) 
amended 40010 

145.23  (b)(2)(ill).  (c)(l)(ilKC). 
(e)(1)  introductory  text, 
(ii)(B).  (3).  (fK3).  (f)(5)  and 
(g)(3)  amended 3 

145.33  (b)(2)(ill).  (c)(l)(li)(C). 
(d)(l)(vl).  (e)(1)  Introductory 
text.  (ii)(B).  (3).  (f)(3),  (g)(3) 
and  (l)(l)(v)  amended 3 

145.43  (bX2)(lil).  (d)(2)  and  (e)(2) 

amended 3 

145.53  (b)(2)(lli)  amended 3 

145.61—145.63  (Subpart  F)  Added 

40010 

147.5  (b)  amended 3 

147.6  Introductory  text  amended 
3 

147.7  Footnote  5.  (b)(l)(vll).  (d)(2) 
introductory  text  and  (vlii) 
amended 3 

147.8  Introductory  text  amended 
3 

147.11  (b)(1).  (4).  (5)  and  (7) 
amended 3 

147.12  (a)(3)  Footnote  11  and 
(bX3Kil)(a)  Footnote  12 
amended 3 

147.22  (c)  amended 3 

147.24  (b)(3)  and  (c)  amended 3 

Chapter  III— Food  Safety  and  In- 
spection Service.  Meat  and 
Poultry  Inspection.  Department 
of  Agriculture  (Parts  300-599) 

310.25  Regulation  at  62  FR  61009 
withdrawn 1735 

317.363  (bX3)   introductory   text 

and  (i)  amended;  interim 7281 

319.104  (d)  amended 148 

331.2  Table  amended 65530 

331.6  Amended 65530 

381  Notice 40010 

381.66  (b)(2)  and  (cX2)(iv)  amend- 
ed  48960 

381.118  (f)  added 11360 

381.170  (bX22)  added 48960 

381.463  (bX3)   introductory   text 

and  (i)  amended;  interim 7281 

391  Notice 40010 

417  Notice  of  compliance 4560,  4562, 

11104 
Policy  statement 15739 


Proposed  Rules: 

1 34333,  40844,  46417 

2 34333.  46417 

54 3671 

71 3849 

78 49670 

79 3671 

92 12700 

93 12700,  26099,  42593.  44175.  65712 

94 12700.  19667.  42593 

96 12700 

96 12700 

97 12700 

98 12700,44176 

130 12700.  24473.  29061.  40200,  42693 

145 12036 

200 16913 

201. 48450 

206 31130 


.17959 
...1797 
...1797 


301 

304 

306 

308 7319 

309 40881 

310 1800.40381 

318 7319. 17959.  19852 

320 17958 

327 1797 

335 1797 

381 1797.  7319.  19852.  40381,  48961.  57078 

417 40381 

441 48861 

500 1797 


TITLE  10-ENERGY 

CtKipter  I— Nuclear  Regulatory 
Commission  (Parts  0—199) 

1.3  (c)  amended 15740 

1.25  (h)  removed;  (I)  through  (1) 
redesignated  as  (h)  through 
(k) 15741 

1.30  Undesignated  center  heading 

and  section  added 16741 

1.31  Redesignated  as  1.32;  undes- 
ignated center  heading  and 

new  1.31  added 15741 

1.32  Redesignated  as   1.33;   new 

1.32  redesignated  from  1.31; 

(b)  revised;  (d)  removed 15741 

1.33  Redesignated  as   1.34;   new 

1.33  redesignated   firom   1.32 

and  revised ......16741 


1.38 
1.39 
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CHANGES  JANUARY  2.  1998  THROUGH  NOVEMBER  30.  1998 


r.34  tlemoved;  new  1.34  redesi?- 
riated  from  1.33  and  revised 

15741 

i  llemoved 15741 

)   Heading   and   introductory 

text  revised 15742 

2.20^i(i)  revised 31850 

(b)  introductory  text,  (e) 

And  (g)  revised 15742 

2.10OT  (a)(2)  revised 15742 

4.4  (it)  revised 15742 

4.5  Re  vised 15742 

7.22  (a)  and  (b)  revised ...15742 

9.8  Cb)  revised 2876 

9.11-r-9.45  (Subpart  A)  Revised 2876 

9.21  i(jb),  (c)  introductory  text  and 

i(b  corrected 12988 

9.45  Heading  and  (b)  corrected 12988 

9.53  (ja)  and  (b)  amended 15743 

9.54  (b)  amended 15743 

9.60  (a)  amended 15743 

9.65  (a)  introductory  text  and  (b) 
amended 15743 

9.66  (a)(1)  introductory  text.  (2), 
(3)  and  (c)(2)  amended;  (b)  re- 
vised....  15743 

9.69  Oa)  amended 15743 

9.85  Amended 15743 

11.141(e)(1)  revised 25156 

15.3l|levised 15743 

15.35  (c)  introductory  text  re- 
vised  15743 

16.1  (e)  revised 15743 

20.1002  Revised 50128 

£0.1008  Amended 39481 

R^erulation  at  63  FR  39481  eff. 

jjate  delayed  to  10-26-98 45393 

20.1W19  Revised... ......50128 

2O.lt0l  (b)  revised 39482 

Reerulation  at  63  FR  39482  eff. 

date  delayed  to  1(^26-98 45393 

20.1^1  (aX2Xi)  and  (c)  revised 39482 

Rf rulation  at  63  FR  39482  eff. 

J^te  delayed  to  10-26-98 45393 

20.1^  Introductory  text  revised 

39482 

R^rtiiation  at  63  FR  39482  eff. 

(iate  delayed  to  10-26-98 45393 

2O.1J06  (a)  revised 39482 

Regulation  at  63  FR  39482  eff. 

(late  delayed  to  10-26-98 45393 

2O.li08  Heading,  (a),  (c)  introduc- 
tory text.  (2)  and  (d)  revised 
! 39482 

Relation  at  63  FR  39482  eff. 
kite  delayed  to  10-26-98 45393 


20.1501  (aK2Kl)  and  (iii)  revised 

■  •• ••• • iScfViZ 

Regulation  at  63  FR  39482  eff. 
date  delayed  to  10-26-98 45393 

20.1502  (aK3)  redesignated  as 
(a)(4):  new  (a)(3)  and  (b)(3) 
added:  (a)  introductory  text. 

(2),  (b)(1)  and  (2)  revised 39482 

Regulation  at  63  FR  39482  eff. 

date  delayed  to  10-26-98 45393 

20.1903  (d)  added 39482 

Regulation  at  63  FR  39482  eff. 

date  delayed  to  10-26-98 45393 

20.1906  (d)  introductory  text  re- 
vised  .>, 39482 

Regulation  at  63  FR  39482  eff. 

date  delayed  to  10-26-98 45393 

20.2006  Revised 50128 

20.2101  (b)  and  (c)  redesignated  as 
(c)  and  (d):  new  (b)  added: 

new  (d)  revised 39483 

RegiUation  at  63  FR  39483  eff. 

date  delayed  to  10-26-98 45393 

20.2106  (a)(1)  through  (4)  revised 

39483 

Regulation  at  63  FR  39483  eff. 

date  delayed  to  10-26-98 45393 

20.2202    (a)(l)(ii),    (b)(l)(ii)    and 

(d)(2)  revised 39483 

Regulation  at  63  FR  39483  eff. 

date  delayed  to  10-26-98 45393 

20  Appendix  F  removed 50128 

25  Appendix  A  revised 25157 

30  Technical  correction 13773 

30.1  Revised 1895 

30.8  (b)  revised 29541 

30.10  Revised 1896 

30.35  (f)(2)  introductory  text  re- 
vised  29541 

30  Appendixes  D  and  E  added 29542 

Appendixes  A  and  C  amended 

50479 

32  Technical  correction 13773 

32.1  (b)  revised 1896 

32.14  (d)  revised 32971 

32.54  (a)  amended 39483 

Regulation  at  63  FR  39483  eff. 

date  delayed  to  1(^26-98 45393 

34  Notice 32971 

34.27  (e)  revised 37081 

34.41  (d)  added 37061 

34.42  (d)  revised 37081 

34.43  (a)(2)  and  (h)  revised:  (i) 
added 37061 

35.18  Introductory  text  revised 

31607 


183-249(2)  98-2 
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TITLE  10  Chapter  l-Con. 

35.641  (a)(2)(i)  and  (ii)  revised 39483 

Regulation  at  63  FR  39483  eff. 

date  delayed  to  10-26-98 45393 

35.643  (a)  Introductory  text  and 

(1)  revised 39483 

Regrulatlon  at  63  FR  39483  eff. 

date  delayed  to  10-26-98 45393 

36.23  (g)  revised 39483 

Regulation  at  63  FR  39483  eff. 

date  delayed  to  10-26-98 45393 

39.33  (a)  revised 39483 

Regulation  at  63  FR  39483  eff. 

date  delayed  to  10-26-98 45393 

39.71  (b)  amended 39483 

Regulation  at  63  FR  39483  eff. 

date  delayed  to  10-26-98 45393 

40  Technical  correction 13773 

40.2  Revised 1896 

40.10  Revised 1896 

40.36  (e)(2)  Introductory  text  re- 
vised  29543 

50  Technical  correction 1335, 13773 

50.1  Revised 1897 

50.2  Amended 50480 

50.5  Re  vised 1897 

50.43  (a)  revised 50480 

50.54  (w)  Introductory  text  re- 
vised  50480 

50.63  (a)(2)  revised 50480 

50.68  Removed 9403 

Added 63130 

50.73  (bK2)(ii)(J)(2)(iw)  revised 50480 

50.75  (e)(2)(lll)  introductory  text 

revised 29543 

(a),  (b),  (d)  and  (e)  revised; 
(f)(1),  (2)  and  (3)  redesignated 
as  (f)(2).  (3)  and  (4);  new  (f)(1) 

added 50480 

(e)(l)(i).  (11),  (vl)  and  (f)(1)  cor- 
rected  57236 

52  Authority  citation  revised 1897 

Technical  correction 13773 

52.1  Revised 1897 

52.9  Added 1897 

60  Technical  correction 13773 

60.1  Re  vised 1898 

60.11  Revised , 1898 

60.21  (b)(3).  (4)  and  (cXlO)  revised 

26961 

60.31  (b)  revised 26961 

60.41  (c)  revised 26961 

60.78  Added 26961 

61  Technical  correction 13773 

61.1  (c)  revised 1898 

61.9b  Revised 1898 

70  Technical  correction 13773 


70.2  Revised 1898 

70.10  Revised 1899 

70.24  (d)  revised 9403,  63130 

70.25  (f)(2)  Introductory  text  re- 
vised  29544 

71  Technical  correction 13773 

71.0  (f)  added 1899 

71.11  Added 1899 

71.63  Re  vised 32605 

72  Technical  correction 13773 

72.2  (f)  revised 1900 

72.12  Revised 1900 

72.24  (o)  revised... 26961 

72.30  (c)(2)  Introductory  text  re- 
vised  29544 

72.104  (a)  introductory  text  re- 
vised  54562 

72.106  (b)  revised 54562 

72.180  Revised 26961 

73.1  (b)(6)  revised 26862 

73.50  Introductory  text  revised 


73.51  Added 

(d)(ll)  revised 49414 

73.71  (b)(1)  and  (c)  revised 26963 

74.51  (a)  introductory  text  re- 
vised  26963 

75.4  (k)(5)  revised 26963 

76  Authority  citation  revised 15743 

76.7  (e)(3)  revised 15744 

110  Technical  correction 13773 

110.1  (a)  revised 1900 

110.7b  Revised 1900 

110.131  (a)  revised 15744 

140.7  (a)  and  (c)  revised;  (d)  added 

31851 

140.11  (a)  introductory  text  and 

(4)  revised 39016 

150  Technical  correction 13773 

150.2  Revised 1901 

170.12  (g)  and  (h)  revised 31851 

170.20  Revised 31851 

170.21  Introductory  text  and 
table  amended 31851 

170.31  Revised 31852 

171.13  Revised 31857 

171.15  (b),  (c)  introductory  text. 

(1),  (2),  (e)  and  (f)  revised 31857 

171.16  (c)  introductory  text, 
table.  (1).  (4),  (d)  and  (e)  re- 
vised  31857 

171.19  Revised 31861 

Chapter  II— Department  of  Er)ergy 
(Parts  200-699) 

430.2  Amended 13315,  48057 
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430.11—430.27  (Subpart  B)  Regu- 
lation at  62  FR  53510  con- 

jfirmed 9390 

43a22  (b)(6)  added 13316 

430t^      Heading      revised;      (s) 

through  (V)  added 13316 

43flL84  (8)  through  (v)  amended 13316 

430Lft7    (a)(1).    (b)(l)(iii)    and    (1) 

I  lamended 13316 

4301^1—430.27  (Subpart  B)  Appen- 
dix S  added 13316 

Abpendix  T  added 13317 

A{>pendix  Jl  corrected 16669 

Abpendix  E  revised 26006 

figures  1  through  7  correctly 

added 38737 

43a8l— 430.33  (Subpart  C)  Head- 
ing revised 13317 

430l.$l  Revised ....13317 

430132  Heading  and  introductory 
text  revised;  (o)  through  (r) 

added 13317 

(I)  revised 48057 

43a$3  Revised 13318 

430140  Revised 13318 

430|.4l  Revised 13318 

430l47  (a)(1)  amended 13319 

430L49  (a)  amended 13319 

430l,$0  (a)  and  (b)  amended 13319 

430i$0  Revised 13319 

430.61  (a)(4)  amended 13319 

430.62  Revised;  eff.  in  part  J-18-99 
13319 

430.63  (a)  amended 13321 

430,70  (a)(1)  introductory  text  (3) 

and  (6)(i)  revised 13321 

430.73  Introductory  text  amend- 
ed  , 13321 

430110—430.75  (Subpart  F)  Appen- 
dixes A  and  B  revised 13321 

60a27  (b)(2)(iKA)  revised; 
j[b)(2)(i)(B)  amended; 
rb)(2)(iXC)  removed; 
[b)(2)(i)(D)  redesignated  as 
tb)(2)(i)(C) 105(B 

600.400—600.417  (Subpart  E)  Re- 
moved  29942 

625  Appendix  A  revised 54198 

Chapter  III— Department  of 
Energy  (Parts  700—999) 


711 
835 


Added 48066 

(b)  introductory  text  and 
3)  revised;  (bX4)  redesig- 
lated  as  (b)(6);  (b)(4).  (5)  and 
c)  added 59679 


835.2  (a)  and  (b)  sunended;  (d)  re- 
moved  59680 

835.3  (e)  added 59682 

835.4  Amended 59682 

835.101—835.104  (Subpart  B)  Head- 
ing revised 59682 

835.101  (d)  amended;  (0  revised; 
(g)  removed;  (h),  (i)  and  (j) 
redesignated  as  (g).  (h)  and 
n\ 59682 

835.102  Revised  !!!!!.!!!!.!!".!!!!!!!!!!!!!!!!59682 

835.103  Added 59682 

835.104  Added 59682 

835.202  Heading,  (a)  introductory 
text,  (b)  and  (c)  revised 59682 

835.203  Heading  and  (a)  revised; 

(c)  removed 59682 

835.204  (a)(1).  (3).  (c)(1).  (2)  and 

(d)  re  vised .„ 59682 

835.207  Revised.... 59682 

835.208  Revised 59682 

835.209  (b)  removed;  (c)  redesig- 
nated as  (b);  (a)  and  new 
(b)(3)  amended 59682 

835.401—835.404  (Subpart  E)  Head- 
ing re  vised 59682 

835.401  (b)  removed:  (c)  redesig- 
nated as  (b):  (a)  Introductory 
text.  (2).  (4).  (5).  (6).  new  (b) 
introductory   text   and   new 

(1)  revised 59682 

835.402  Revised 59683 

836.403  Revised 59683 

835.404  Removed , 59683 

835.405  Added 59683 

835.501  (d)  revised 59684 

835.502  (a),  (b)  and  (c)  redesig- 
nated as  (b).  (c)  and  (d);  new 
(a)  addeSy  new  (b)  revised; 
new  (bK2)  and  new  (c)  revised 

835.WlRevi8M..................V™^^^^ 

835.602  (a)  revised 59684 

835.603  Revised 59684 

835.604  Added 59684 

835.605  Added 59684 

835.606  Added , 59684 

835.702  (a)  through  (e)  revised 59685 

835.703  (a)  through  (d)  revised 59685 

835.704  (a)  amended;  (d)  and  (e) 
revised;  (f)  added 59685 

835.801  (a)  revised 59685 

835.901  Revised..... 50685 

835.902  Removed 59686 

835.903  Removed „... 59686 

835.1001  Revised 59686 
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TITLE  10  Chapter  Ill-Con. 

835.1002  Amended 59686 

835.1003  Revised 59686 

835.1101—835.1102      (Subpart      L) 

Heading  revised 59686 

835.1101  Revised 59686 

835.1102  Added 59686 

835.1201—835.1202     (Subpart     M) 

Added 59686 

835.1301  (a)    introductory    text, 

(b),  (c)  and  (d)  revised 59687 

835.1302  (b),  (c)  and  (d)  revised 59687 

835.1304  (a)  and  (b)(1)  amended: 

(b)(4)  revised 59687 

835  Appendixes  A  and  C  amend- 
ed; Appendix  B  removed 59688 

Appendix  D  revised;  Appendix 
E  added 59688 

Chapter  X— Department  of  Energy 
(General  Provisions)  (Parts 
1000-1099) 

1003.4  (c)  revised 58289 

1003.11  Amended 58289 

1003.13  Introductory  text  revised 

58289 

1003.14  Amended 58289 

1010  Authority  citation  revised 

30111 

1010.102  Amended 30111 

1010.105  Removed 30111 

Ctiapter  XI— United  States  Enricti- 
ment  Corporation  (Parts 
1101-1199) 

Chapter  XI  Removed 42201 

1101  Removed 42201 

1102  Removed 42201 

Ctiapter  )(V— Office  of  ttie  Fed- 
eral Inspector  for  ttie  Alaska 
Natural  Gas  Transportation  Sys- 
tem (Parts  1500-1599) 

Chapter  XV  Removed 13486 

CtKipter  )(VII— Defense  Nuclear 
Facilities  Safety  Board  (Parts 
1700-1799) 

1703  FOIA  fee  schedule  adjust- 
ments   27667 

Proposed  Rules: 

0-199  (Ch.  I) 43680.  64829 


1 .11189 

2 5315.  16046.  48644 

10 41206 

11 41206 

20 38611.  43516.  64829 

25 41206 

32 43516.64829 

33 14381 

36 43516.  55569.  64829 

36 49298 

60 3062.  3673,  20136.  29367.  39522.  40665. 

60816.  52201.  62990.  64080.  64389, 

66098 

51 48644 

62 56098 

60 47440 

63 55056.67627 

70 27870.  29367.  51546.  64434 

71 ....: 8362,  34335 

72 12040.  13372.  31364.  39526.  49046,  56098 

73 49505 

76 49301 

95 41206 

140 16046.  17130.  50816 

170 16046 

171 16046,  17130 

430 2186.  3053.  9975. 10671.  16446.  16706. 

16707.  29357,  48451,  51304.  58330. 

64344 

431 34758 

432 63360 

490 19372,  40202 

626 17260 

708 374 

836 28496 

TITLE  11 -FEDERAL  ELECTIONS 

Chapter  I— Federal  Election 
Commission  (Parts  1—9099) 

9003.1    (b)(ll)    added    (effective 

date  pending) 45680 

Regulation  at  63  FR  45680  eff. 

11-13-98 63388 

9033.1    (b)(13)    added    (effective 

date  pending) 45680 

Regulation  at  63  FR  46680  eff. 
11-13-98 63388 

Proposed  Rules: 

1—9099  (Ch.  I) 4404 

36 39763 

100 8363.10783 

102 37722.  48452.  55056 

103.... 37722.  48452.  55056 
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.37722.  48452.  55056 
...3851.  10783.  29358 

33012 

33012 


TITIE  12-BANKS  AND  BANKING 

Ctibpler  I^Comptroller  of  the 
Currency.  Department  of  ttie 
Treasury  (Parts  1-199) 

Slfechnlcal  correction 48571 

3.1DP    (c)(2)    revised;    (eX7)    and 

I  }(gX2)  amended 42674 

3  Attpendix  A  amended 42674,  46521 

4  Aothorlty  citation  revised 46120, 

!|  62929 

4.6l  Revised 16380 

Heading  revised 46120 

4.7  Added 46120 

4.31  (a)(1)  and  (b)(1)  revised:  in- 
terim  62929 

4.3|Zi  (b)(lXv)  amended:  (e)  redes- 
ignated as  (f):  (b)(l)(vii)  and 

new  (e)  added:  interim 62929 

4.3  S  Redesignated  as  4.37:   new 

4.36  added:  interim 62929 

4.3  r  Redesignated  as  4.38:   new 

4.37  redesignated  from  4.36: 

new  (a)  revised 62929 

4.38  Redesignated  as  4.39:   new 

[4.38  redesignated  from  4.37 62929 

4.38   Redesignated  as   4.40:   new 

4.39  redesignated  from  4.38 62929 

4.40  Redesignated  from  4.39 62929 

6.2i  (g)  revised 42674 

9.101  Added 6473 

10  Re  vised 29094 

10.8^  (c)  corrected 35309 

28.fi|l  (e)  and  (f)  removed:  (g)  and 

(h)  redesignated  as  (e)  and  (f) 
-|  57048 

28.58  Revised...........;...^^^^^^^^^^^ 

30.2  Amended:  interim 55488 

30.3(a)  revised:  interim 55488 

30  Appendix  B  added:  interim 55484, 

55485 

32.2  (b)  revised 15746 

32.81    (cK4Xit)(B)    and    (6)(iiXB) 

Amended 15746 

32.WRevised 15746 

ICtKipler  II— Federal  Reserve 
System  (Parts  200-299) 

201.61  Revised 56876 


202  Appendixes  A  and  C  amended 
16394 

203.1  (a)  amended 52142 

203.3  (aXlKii)  and  (2Xii)  revised 

52142 

203  Appendix  A  amended 52143—52146 

204.2  (p)  removed 64841 

204.3  (c)  revised 15071 

204.9  Revised 65662 

205.4  (c)  added:  Interim 14532 

205.11  (c)(3)  revised 52118 

205  Appendix  A  amended 52118 

207  Removed 2820 

(5TC  margin  stock  lists 3804 

208  Authority  citation  revised 37637. 

46522 

Technical  correction 48571 

208.1—208.7  (Subpart  A)  Revised 

37637 

208.3  (cXlXii)  and  (dXD  amended 
58620 

208.6  (c)(l)(ii)  amended 58621 

208.20—208.25    (Subpart    B)    Re- 
vised  37641 

208.26  Revised 16380 

208.30—208.37  (Subpart  C)  Revised 

37646 

208.4(^208.45    (Subi^^D^^ 

vised 37652 

208.41  (f)  revised.. 42674 

208.50-208.51    (Subpart    E)    Re- 
vised  37655 

208.60—208.64  (Subpart  F)  Added 

37655 

208.100—208.101       (Subpart       6) 

Added 37658 

206  Appendixes  A  and  B  amended 
42675 

Appendix  A  amended 46522 

Appendix  D  redesignated  as  D- 

1 55486 

Appendix  D-2  added:  interim 

55484.55486 

Appendix  A,  B  and  C  amended 

58621 

209  Revised ...... ..........^^^^^^^^^^^ 

211.2  (uXD  amended 58621 

211.8  Amended 58621 

211.22  (d)  amended 58621 

211.24  (f)  and  (h)  amended 58621 

211.26  (c)  revised 46121 

213  Authority  citation  revised 52109 

213.4  (f)(8)  revised 52109 

213.7  (dXlXii)  revised 52109 

213  Appendix  A  amended 52110 

Supplement  I  amended 52115 
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TITLE  12  Chapter  ll-Con. 

215.3  (a)(3)  amended 58621 

216  Removed 37665 

220  OTC  margin  stock  lists.... 3804,  23195, 

40012.  57237 

220.1  Revised 2820 

220.2  Revised 2821 

220.3  Revised 2822 

220.4  Revised 2823 

220.5  Revised 2824 

220.6  Revised 2824 

220.7  Revised 2824 

220.8  Revised 2825 

220.9  Revised 2826 

220.10  Revised 2826 

220.11  Revised 2826 

220.12  Revised 2827 

220.13  Removed 2827 

220.14  Removed 2827 

220.15  Removed 2827 

220.16  Removed 2827 

220.17  Removed 2827 

220.18  Removed 2827 

220.126  Removed 2827 

221  Re  vised 2827 

OTC  margin  stock  lists 3804 

224  Authority  citation  revised.. 2839 

OTC  margin  stock  lists 3804,  23195, 

40012  57237 

224.1  (a)  and  (b)(1)  amended .'...2839 

224.2  Introductory  text  amended 
2839 

224.3  Revised 2839 

225  Authority  citation  revised 30870. 

46522 
Technical  correction 48571 

225.4  (d)  and  (f)  amended 58621 

(d)  corrected 65281 

225.63  (a)(ll)  amended;  (aK12)  re- 
designated as  (a)(13);  new 
(a)(12)  added 65532 

225.200  (b)(4)(i)  revised 14804 

225  Appendix  D  amended 30370 

Appendixes  A  and  D  amended 

42676 

Appendix  A  amended 46522,  58621 

226  Dollar  amount  adjustment 
notice 6474 

226  Appendix  H  corrected 2723 

Supplement  I  amended 16674—16678 

Supplement  I  corrected 33990 

230.4  (b)(6)(ili)  amended 40637 

230.5  (c)  removed;  (d)  redesig- 
nated as  (c) 52107 

230.8  (c)(6)(iii)  revised 40638 

(e)(2)(i)  revised 52107 

230.9  (b)  revised 52107 


230  Supplement  I  amended 52107 

230  Appendix  A  amended 40638 

250.120  Removed 37659 

250.121  Removed 37659 

250.122  Removed 37659 

250.123  Removed 37659 

250.140  Removed 37659 

250.161  Removed 37659 

250.162  Removed 37659 

250.300-250.302         Undesignated 

center  heading  and  sections 
removed 37659 

262.3  (b)(l)(i)(A)  and  (C)  removed; 
(b)(l)(i)(B).  (D)  and  (E)  redes- 
ignated as  (b)(l)(i)(A),  (B) 
and(C) 58621 

263.201  (a)  amended 58621 

263.203  (a)(l)(i)(A)  amended 58621 

263.205  (b)(2)  amended. 58621 

263.302  (a)  revised;  interim 55488 

265.7  (f)(6)(i)  and  (11)  amended 58621 

265.9  (a)  introductory  text,  (1), 
(c)(1),  (4)  and  (5)  revised; 
(a)(8)    and    (d)    through    (g) 

added 65044 

265.11  (f)  revised 2839 

(a)(7)  amended 58621 

(e)(1),  (3),  (4)  Introductory 
text,  (5)  introductory  text, 
(7)  and  (12)  revised;  (e)(8) 
amended 58622 

Chapter  III— Federal  Deposit  In- 
surance Corporation  (Parts 
300-399) 

Chapter  m  Policy  statement. 25157 

303  Revised 44713 

303.2      (a)      introductory      text 

amended 17074 

303.5  (d)  removed 17074 

303.6  (f)(l)(ii)(A)  and  (C)  revised 
17074 

303.7  (a)  heading.  (1)(I),  (iI)(A), 
(liiKD)  and  (b)(4XIl)  revised: 
(f)(2)(I)  amended;  (f)(2)(Ii)  re- 
moved  17074 

303.8  (f)  removed 17074 

309.1  Revised 16404 

309.2  (e)  revised 16404 

309.4  Re  vised 16404 

309.5  Re  vised 16404 

309.6  Amended 16408 

325  Authority  citation  revised 42677 

Technical  correction 48571 

325.2  (n)  revised;  (s).  (t)  and  (v) 

amended 42677 
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325.5  (f)  revised:  (gX2)(i)(B)  and 

I   (5)  amended 42677 

3261103  (c)  revlaed 17074 

325  Appendix  A  amended 42677,  46523 

Appendix  B  amended 42678 

32611  (c)  amended 17075 

32&8  (a)  and  Footnote  3  revised 

17075 

327  Authority  citation  revised 17075 

327.1  (b)(2)  revised 17075 

2SirA  (a)(l)(i)(B)(;).  (2),  (il)(B)(J) 

t   and  (2)  revised 17075 

32a3  Added 8342 

330  Revised 25756 

333w4  (a),  (d)(2)  and  (3)  amended; 
(b)  and  (d)(4)  removed;  (c) 
through  (f)  redesignated  as 

(b)  through  (e) 44750 

33ni  Authority  citation  revised 44750 

33716  (a)(5)(iii)  revised;  (c) 
amended;  (d),  (e)  and  (f)  re- 
moved; (g)  and  (h)  redesig- 
nated as  (d)  and  (e) 44750 

33(7112  Revised 16381 

341.7  Added 44750 

346  Removed 17075 

347  Revised 17075 

347.214  Added 46121 

347.401—347.405  (Subpart  D)  Re- 
moved  44751 

351  Removed 17090 

357  Authority  citation  revised 10295 

357.1  (b)  revised 10295 

359.6  Revised 44751 

360.1  (b)  revised 37761 

360.2  (e)  revised 37761 

362.4  (c)(3)(l)(A)  revised 17090 

364.101  Revised;  interim 55488 

364  Appendix  B  added;  interim 

55484.55486 

Chapter  V— Office  of  Thrift  Super- 
vision. Department  of  the  Treas- 
ury (Parts  500-599) 

50fe' Revised 65670 

544.2  (b)(4)  amended 46160 

545.92  (a)  revised 65682 

545.138  Removed 65682 

546.141  Removed 65682 

545.142  Removed 65682 

556  Added 65682 

559i3  (o)(2)  revised 65683 

560|210  (b)(2)  introductory  text, 

(viil)  and  (ix)  revised; 
(b)(2)(x)  removed;  (b)(2)(xi). 
(xii)  and  (xiii)  redesignated 


as  (b)(2)(x),  (xl)  and  (xii);  in- 
terim  1053 

Revised 38463 

563  Authority  citation  revised 51274 

563.41  (a)(3)  revised 43293 

563.171  Revised 16381 

563.550-563.580       (Subpart       H) 

Added 51274 

563f.2  (l)(l)(ili)  revised 51275 

563f.5  (b)(2)(l)  and  (11)  revised 51275 

563f.6  (b)(1)  and  (2)  revised 51275 

565.2  (f)  revised 42678 

567  Technical  correction 48571 

567.1  Amended „...42678 

567.5  (a)(2)(il)  revised 42678 

(b)(5)  added 46524 

567.6  (a)(l)(lv)(L)  and  (M)  revised 
42678 

567.9  (c)(1)  revised 42678 

567.12  Heading  and  (a)  through  (f) 

revised 42678 

570.1  (a)  and  (c)  revised;  (b) 
amended;  Interim 55488 

570.2  (a)  revised;  Interim 55489 

570  Appendix  B  added;  Interim 

55484.55486 

574  Authority  citation  revised 51275 

574.9  Removed 51275 

575.2    (h)    and    (o)    revised;    (q) 

added 11365 

575.6  (c)  through  (1)  redesignated 
as  (d)  through  (j);  new  (c) 
added 11365 

575.10  (a)(2)  introductory  text. 
(3).  (4)  and  (b)(1)  amended; 
(a)(6)(i)(B)  revised 11365 

575.11  (b)(1)  Introductory  text  (2), 
(c)  introductory  text,  (1).  (3) 
and  (e)  revised;  (bXDdi)  re- 
designated as  (b)(l)(lii);  new 
(b)(l)(ii)  added 11365 

575.12  (a)(2),  (b)(l)(ii),  (ill)  and  (2) 
revised 11366 

575.14  Added 11366 

Chapter  Vi— Farm  Credit 
AdministraHon  (Parts  600-699) 

607  Authority  citation  revised 34268 

607.2  (c)  revised  (effective  date 
pending) 34268 

RegiUation  at  63  PR  34268  eff. 
8-3-98 41184 

607.3  (b)(2)    amended    (effective 

date  pending) 34268 

Regulation  at  63  PR  34268  eff. 
8-3-98 41184 
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TITLE  12  Chapter  Vl-Con. 

611  Authority  citation  revised 64843 

611.310—611.340  (Subpart  C)  Head- 
ing   revised    (effective    date 

pending) 64843 

611.330   Revised    (effective    date 

pending) 64843 

611.340  (a)  and  (b)  amended;  (c) 

and    (d)    revised    (effective 

date  pending) 64843 

611.350    Added    (effective     date 

pending) 39225 

Regulation  at  63  FR  39225  eff. 

9-14-98 49265 

611.505  (e)  revised 64844 

611.1122  (k)  revised 64844 

611.1135  (b)(4)  and  (c)  revised  (ef- 
fective date  pending) 39225 

Regulation  at  63  FR  39225  eff. 

9-14-98 49265 

611.1205  (c)  revised  (effective  date 

pending) 36547 

Regulation  at  83  FR  36547  eff. 

8-6-98 41958 

614.4000   (b)   amended    (effective 

date  pending) 5723 

Regulation  at  63  FR  5723  eff.  3- 

13-98 12401 

614.4010   (b)   amended   (effective 

date  pending) 5723 

RegiUation  at  63  FR  5723  eff.  3- 

13-98 12401 

614.4120  Revised  (effective   date 

pending) 5724 

Regulation  at  63  FR  5724  eff.  3- 

13-98 12401 

614.4125    Added    (effective    date 

pending) 5724 

Regulation  at  63  FR  5724  eff.  3- 

13-98 12401 

614.4130  Revised   (effective   date 

pending) 5724 

Regulation  at  63  FR  5724  eff.  3- 

13-98 12401 

614.4155    Regulation    at    62    FR 

66818  eff.  3-4-98 10515 

614.4160    Regulation    at    62    FR 

66818  eff.  3-4-98 .10515 

614.4280    Regulation    at    62    FR 

66818  eff.  3-4-98 10515 

614.4270-614.4320      (Subpart     G) 

Regulation  at  62  FR  66818  eff. 

3-4-98 10515 

614.4321    Regulation    at    62    FR 

66818  eff.  3-4-98 10515 

614.4335    Regulation    at    62    FR 

63646  eff.  3-4-98 10515 


614.4336    Regulation    at    62    FR 

63647  eff.  3-4-98 10515 

614.4350    (a)     revised     (effective 

date  pending) 36547 

Regulation  at  63  FR  36547  eff. 
8-6-98 41958 

614.4367    Regulation    at    62    FR 

63647  eff.  3-4-98 10515 

614.4540—614.4600  (Subpart  P)  Re- 
vised (effective  date  pending) 

36547 

Regulation  at  63  FR  36547  eff. 
8-6-98 41958 

615.5135  Introductory  text 
amended      (effective      date 

pending) 39225 

Regulation  at  63  FR  39225  eff. 
9-14-98 49265 

615.5180—615.5182  (Subpart  G) 
Added  (effective  date  pend- 
ing)  39225 

Regulation  at  63  FR  39225  eff. 
^14-98 49265 

615.5201  (h)  amended;  (d)  through 
(n)  redesignated  as  (e) 
through  (1).  (k).  (1)  and  (n) 
through  (q);  new  (d).  new  (j) 
and  new  (m)  added  (effective 

date  pending) 39225 

Regulation  at  63  FR  39225  eff. 
9-14-98 49265 

615.5210  (a),  (b),  (e)  introductory 
text.  (1),  (6).  (10).  (f)(2)(i).  (ii). 
(ill)  heading,  (iv).  (3)(ii)(A) 
and  (ill)  revised;  (e)(ll) 
added;  (f)(2)(v)  removed  (ef- 
fective date  pending) 39226 

Regulation  at  63  FR  39226  eff. 

9-14-98 49265 

(f)(3)(il)(C)(2)  corrected 58290 

615.5220  Introductory  text  and  (a) 
through  (h)  redesignated  as 
(a)  introductory  text  and  (1) 
through  (8);  new  (b)  added 

(effective  date  pending) 39227 

Regulation  at  63  FR  39227  eff. 
9-14-98 49265 

615.5230    (b)(5)    added    (effective 

date  pending) 39228 

Regulation  at  63  FR  39228  eff. 
9-14-98 49265 

615.5260  (a)(3)(li)  revised  (effec- 
tive date  pending) 39228 

Regulation  at  63  FR  39228  eff. 
9-14-98 49265 
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615.M01  (a).  (b)(l)(ii).  (iii),  (2Xii). 

KiS).  (4).  (5).  (i)(2).  (3).  (4)  and 

J)    revised    (effective    date 

sndlng) 39228 

latlon  at  63  FR  39228  eff. 

-14-98 49265 

615.5830  Revised  (effective   date 

Tending) 39228 

Reerulation  at  63  FR  39228  eff. 

9-14-98 49265 

615.5835  Revised  (effective  date 

idendlng) 39229 

Rjeigrulatlon  at  63  FR  39229  eff. 

^14-98 49265 

615.6&50    (bX7r  added  Teffective^ 

idate  pending) 39229 

Relation  at  63  FR  39229  eff. 

9-14-98 49265 

615.^  (a)(4)  revised  (effective 

kiate  pending) 39229 

Regulation  at  63  FR  39229  eff. 

»-14-98 49265 

615.5850    Regulation    at    62    FR 

33229  eff.  1-27-98 5223 

615.5451  Regulation    at    62    FR 
53229  eff.  1-27-98 5223 

615.5452  Regulation    at    62    FR 
33229  eff.  1-27-98 5223 

615.51154    Regulation    at    62    FR 

33229  eff.  1-27-98 5223 

615.5455    Regulation    at    62    FR 

33229  eff.  1-27-98 5223 

615.M57    Regulation    at    62    FR 

33230  eff.  1-27-98 5223 

615.5il60    Regulation    at    62    FR 

£J3230eff.  1-27-98 5223 

620.i  (j)  amended  (effective  date 

I»endlng) 39229 

R^grulatlon  at  63  FR  39229  eff. 

9-14-98 49265 

620.^   (aXS)   amended   (effective 

date  pending) 36549 

(dX2).  (g)(4)(v)  and  (vl)  amend- 
ed: (f)(3)  revised;  (f)(4)  added 
(effective  date  pending) 39229 

Regulation  at  63  FR  36549  eff. 
g_g_gg 41958 

Regulation  at  S3  Fit  ^Z»  eff. 

B-14-98 49265 

627    Heading    revised    (effective 

date  pending) 5724 

Authority  citation  revised 5724 

Regulation  at  63  FR  5724  eff.  3- 

13-98 12401 

627.2700  Revised  (effective  date 

pending) 5724 


Regulation  at  63  FR  5724  eff.  3- 

13-98 12401 

627.2710  (bXD  and  (3)  revised  (ef- 
fective date  pending) 39229 

Regulation  at  63  FR  39229  eff. 

9-14-98 49265 

627.2720  (a)  removed;  (b)  through 
(f)  redesignated  as  (a) 
through  (e);  new  (b)  revised 
(effective  date  pending) 5724 

Regulation  at  63  FR  5724  eff.  3- 

13-98 12401 

627.2730  (b)  removed;  (c)  redesig- 
nated as  (b);  new  (b)  revised 
(effective  date  pending) 5724 

Regulation  at  63  FR  5724  eff.  3- 

13-98 12401 

627.2795-^.2797"    (SubiiartD 
Added  (effective  date  pend- 
ing)  5725 

Regulation  at  63  FR  5725  eff.  3- 
13-98 12401 

630.20  (aXlXv)  amended  (effec- 
tive date  pending) 36549 

Regulation  at  63  FR  36549  ett. 
8-6-98 41958 

Chapter  Vll-Notional  Credit 
Union  Administration  (Parts 
700-799) 

Chapter  vn  Interpretive  rulings 

24099 

701  Comment  period  extension 65532 

701.1  Revised 4373 

701.19  (a)  amended;  interim 14026 

(a)  amended 52147 

701.21  (c)(5)  amended;  (h)  re- 
moved; interim 51799 

701.26  (a)  designation  and  (b)  re- 
moved  ..10756 

701.27  Removed  ..„ ....10756 

701.36  (a)(4Xlv)  amended 10756 

703.30  (g)  removed;  (h)  through 

(1)      redesignated      as      (g) 

through  (k) 24104 

703.50  Regulation  at  62  FR  64147 

confirmed 24104 

(bX2)  revised 24105 

703.60  Regulation  at  62  FR  64147 

confirmed 24104 

703.80  Regulation  at  62  FR  64147 

confirmed 24104 

703.100  Regulation  at  62  FR  64148 

confirmed 24104 

(e)  re  vised '. 24105 
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TITLE  12  Chapter  Vll-Con. 

703.150  Reflation  at  62  FR  64148 

confirmed .....24104 

Revised 24105 

704.5  (c)(6)  revised 24105 

704.11  (e)  amended 10756 

704  Appendix  B  amended 24105 

708a  Heading  and  authority  cita- 
tion revised 10517 

Revised;  Interim 65532 

708a  Appendix  A  amended 10517 

708b.301  (a)(1)  and  (b)(1)  amended 

10519 

708b.302  (a)(1),  (2),  (bXD  and  (2) 

amended 10519 

712  Added 10756 

722  Comment  period  extension 65532 

722.3  (a)(7)  and  (8)(ii)  amended: 

(aK9)  added;  interim 51799 

723  Added;  interim 51799 

Comment  period  extension 65532 

724  Authority  citation  revised 14026, 

52147 
724.1  Amended;  heading  revised; 

interim 14026 

Heading  revised;  amended 52147 

741  Comment  period  extension 65532 

741.208  (a)  amended;  interim 51802 

791.5  (aK2)  revised 5859 

791.6  (a)  amended 5859 

792  Authority  citation  revised 14338 

792.01—792.32  (Subpart  A)  Re- 
vised  14338 

792.20—792.37  (Subpart  B)  Redes- 
ignated as  792.52—792.69 
(Subpart  E) 14338 

792.52—792.69  (Subpart  E)  Redes- 
ignated from  792.20—792.37 
(Subparts); 14338 

Chapter  IX— Federal  Housing 
Finance  Board  (Parts  900—999) 

900  Authority  citation  revised 3455 

900.1—900.5  (Subpart  A)  Appendix 

A  amended 3455 

900.51  Amended 65687 

904  Revised;  interim 37485 

910.3  Revised 8059 

912  Revised 8059 

922  Removed 65687 

931.5  Redesingated  from  931.11 65687 

931.6  Redesingated  firom  931.12 65687 

931.11  Redesignated  as  931.5 65687 

931.12  Redesignated  as  931.6 65687 

931.13  Removed 65687 

931.14  Removed 65687 

931.15  Removed 65687 


931.16  Removed 65687 

931.17  Removed 65687 

931.18  Removed 65687 

931.19  Removed 65687 

931.20  Removed 65687 

931.21  Removed 65687 

931.23  Removed 65687 

931.24  Removed ....65687 

931.25  Removed 65687 

931.26  Removed 65687 

931.30  Removed 65687 

931.32  Removed 65687 

931.34  Removed 65687 

931.36  Removed 65687 

931.38  Removed 65687 

931.40  Removed ; ..„ 65687 

932  Authority  citation  revised 3455, 

65688 

Heading  revised 65687 

932.1—932.2  Designated  as  Sub- 
part A;  heading  added 65688 

932.1  Re  vised 65688 

932.2  Added 65688 

932.3—932.17  Designated  as  Sub- 
part B;  heading  added 65688 

932.3  Redesignated  as  934.17 65687 

Added 65688 

923.4  Added 65689 

923.5  Added 65689 

923.6  Added 65689 

923.7  Added 65689 

923.8  Revised 65690 

932.9  Re  vised 65690 

932.10  Revised 65690 

932.11  (b)  revised 3456 

Revised 65690 

932.12  Revised 65691 

932.13  Revised 65691 

932.14  Revised 65691 

932.15  Removed;  new  932.15  redes- 
ignated from  932.20  and 
amended 65692 

932.16  Removed;  new  932.16  redes- 
ignated from  932.26 65692 

932.17  Redesignated  from  932.27 
65692 

932.18  Removed;  new  932.18  redes- 
ignated firom  932.40;  heading 
and  (a)  introductory  text  re- 
vised; (d)  removed 65692 

932.19  Removed;  new  932.19  redes- 
ignated from  932.41;  heading 
revised 65692 

932.20  Redesignated  as  932.15 65692 

932.21  Removed 65692 

932.22  Removed 65692 
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932.23  Removed 65692 

93i2l26  Redesignated  as  932.16 65692 

931:^27  Redesignated  as  932.17 65692 

93iZl28  Removed 65692 

932.29  Removed „ 65692 

932.40  (d)  revised 30587 

93fa41  (b)(2)  and  (c)(3)(ll)  revised; 

. ,  (c)(3)(lv)  added:  (d)  amended; 

(f)  removed;  (g)  redesignated 

as  (f) 30587 

bK2)(li)  amended 65544 

93ii43  Removed 65692 

93JS.50  Removed 65692 

93a51  Removed 65692 

93|160  Removed 65692 

iei  Removed 65692 

Removed 65692 

9381  Authority  citaUon  revised 3455 

938i.l  (cc)  revised 3455 

(nXlKill)    revised:    (bbX6XiiI) 
I  and     (7)     amended;     (bb)(8) 

added 35127 

(1).  (z)  and  (aa)  amended;  (u). 
(X)  and  (y)  revised;  (ee)  added 

40023 

93812  (cX2)  amended 40023 

938;3  (c)  amended 40023 

93$i4  (d)  added 40024 

93$i9  Amended 40023 

938il0  Amended 40023 

93$ai  (aXD.  (3).  (4).  (bXD.  (2). 
I :  (3X1)  introductory  text  and 

(ii)  amended 40023 

(b)(3)(l)(B)  and  (C)  revised 40024 

938il2  (a)  amended 40023 

93S;14  (a)  heading  removed:  (a)(1) 

revised;  (b)  removed 40024 

938115  (aXD  and  (U)  amended 40023 

(C)  added '. 40024 

93$il6  Amended 40023 

93Sil7   (eXD   introductory   text, 
(1).    (2)(1).    (3X1)    and    (f)(1) 

.  I  [amended 40023 

93348  (a)(1)  amended;  (e)  revised 

65692 

938.20  (bXl)  and  (2)  amended 40024 

(e)  re  vised 65692 

938.22  (b)(1)  amended 65692 

938]24  (bX3)  amended;  (bX4)  re- 
moved  65692 

933.25  (e)  amended;  (D  removed 
65692 

938.26  (d)  amended:  (e)  removed 
65692 

933J27  (f)  amended:  (g)  removed 


933.28  (c)  amended;  (d)  removed 

65692 

934.16  Regulation  at  62  FR  65198 
confirmed 39702 

934.17  Redesignated  from  932.3 65687 

935.1  Amended 35128.  65545 

935.7  Removed 65545 

935.13  (a)(5)  revised 65545 

936.14  (b)(2)  revised 66545 

936  Added 65699 

936.1  (g)  and  (h)  revised 65545 

936.5  (e)  revised 65545 

936.6  (aX5)  added;  (b)  removed; 
(c)  redesignated  as  (b);  (a)  in- 
troductory text.  (2)  and  (4) 

new  (b)  revised 65545 

936.7  Revised 65545 

937  Added 39704 

941.17  (f)(2)  revised 65693 

943.6  (c)  revised 65700 

960.1  Amended;  interim 27672 

960.4  (d)  revised:  interim 27672 

960.5  (bX9),  (lOXiXC)  and  (11)  re- 
vised; interim 27672 

960.6  (bX4Xil)  and  (ill)  amended; 
(bX4XivXA).  (CX2).  (D).  (F)(*) 

and  UO)  revised;  interim 27678 

960.7  (a)  revised;  interim 27678 

960.9  Introductory  text  revised; 

interim 27673 

960.12  (e)  revised:  interim 27673 

960.18  (cX4).  (5XIV),  (dXD  and 
(2XIv)  revised;  Interim 27673 

970  (Subchapter  F)  Added 65546 

Chapter  XV~Department  of  the 
Treasury  (Parts  1500-1599) 

Chapter  XV  Heading  revised 57287 

1502  Removed 57237 

1508  Removed 57287 

1505  Removed 57237 

1506  Removed 57237 

1507  Removed 57287 

Chapter  XVH-Offlce  of  Federal 
Housing  Enterprise  Oversight. 
Department  of  Housing  and 
Urban  Development  (Parts 
1701-1799) 

1720  Added;  Interim 8844 

Regulation  at  68  FR  8844  con- 
firmed  26063 

Proposed  Rules: 

10 2640 
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TITLE  12 

26 

28 


Proposed  Rules:— Con. 


43052 

16708 

202 12326.  14552 

203 9453.12329 

205 14555 

210 12700 

212 43052 

213 14538 

220 2840.  16446 

221 2840,16446 

224 2840.16446 

226 6112.14548 

229 12700 

230 14532 

250 32766.32768 

309 29 

330 38521 

348 43052 

357 10349 

404 41478,  48452 

502 43642 

544 18149 

545 49874 

555 43327 

560 49874 

561 51305 

563 1044,  17966.  20252 

563b 1044 

563f 14844,43052 

574 14844 

600—699  (Ch.  VI) 44176,  64013 

611 13564,  49305,  60219 

614 56873,  60219 

615 33281 

616 56873 

618 56873,  60219 

620 49305 

621 56873 

700—799  (Ch.  Vn) 57938 

701 41976,  41978,  49164,  57942,  59742 

708a 


708b 5898 

711 57946 

712 65714 

714 57950 

922 26532 

931 26532 

932 26532 

933 8364,26532 

934 26532 

935 25718 

937 5315 

938 25726 


941... 
970... 
1780. 


.26532 
.25718 
.51031 


TITLE  13-BUSINESS  CREDIT  AND 
ASSISTANCE 

Chapter  I— Small  Business 
Administration  (Parts  1-199) 

107  Authority  citation  revised 5865 

107.50  Amended 5865 

107.110  Removed 5865 

107.120  Revised 5865 

107.150   (a)(1)   introductory   text 

revised '. 5866 

107.210  Revised 5866 

107.220  Removed 5866 

107.230   (d)(4)   introductory   text 

revised 5866 

107.503  (a),  (b)  and  (e)  revised;  (c) 

amended 5866 

107.660   (d)   redesi^ated   as   (e): 

new  (d)  added 5866 

107.710   (b)   and   (c)   revised;   (e) 

amended 5866 

107.720  (b)(2)  and  (c)(1)  introduc- 
tory    text     revised;      (b)(3) 

added 5867 

107.730  (d)(3)(iv)  revised 5867 

107.740  (a)  revised 5867 

107.855  (c)(1).  (4)(i)  and  (d)(4)  re- 
vised; (g)(1)  through  (10)  re- 
designated as  (g)(2)  through 

(11);  new  (g)(1)  added 5867 

107.865  (c)(2)  amended;  (d)(1)  re- 
vised   5867 

107.1100  Revised 5868 

107.1110  Removed 5868 

107.1120  (c)  revised;  (d),  (e)  and  (0 
redesignated  as  (e),  (f)  and 

(g);  new  (d)  added 5868 

107.1130  Heading,  (a),  (b)  and  (c) 

revised;  (d)  added 5868 

107.1160  Introductory  text  added 

gggo 

107.1200  (c)  and  (d)re\rlTO^^ 

107.1210  Revised 5868 

107.1230  (a)  and  (b)  revised 5868 

107.1240  (a)(1).  (b).  (c)  and  (d)  re- 
vised  5868 

107.1350     Undesignated     center 

heading  removed 5869 

107.1350  Redesignated  as  107.1585 

5869 

107.1400  Heading  and  introduc- 
tory text  revised 5869 

107.1420  Revised 5869 

107.1430  Amended 5869 
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lOVUSOO  (b)(1),  (4)  and  (f)(2)  re- 
vised; (e)  amended 5869 

lOjrilSOS  (a)  introductory  text 
amended;  (a)(1),  (2)  and  (3) 
added;  (b)  revised 5869 

10trll510  Introductory  text  and 
(d)(l)(ll)  revised;  (c)  amended 
5870 

IOV.1520  Revised 5870 

10i7.1530  (c).  (e)(2)  and  (h)  revised; 

(e)(3)  and  (4)  removed 5871 

107.1540        Introductory        text 

amended 5871 

10!7bl550  Introductory  text 
amended;  (a)(1),  (b)  and  (c)(3) 
revised 5871 

10|71560  Introductory  text  and  (e) 
table  amended;  (a)(1),  (4)  and 
(b)  revised 5872 

10|7Ll570  Introductory  text 
amended;  (b)(1)  heading,  (i) 
and  (11)  revised 5872 

107.1575  Added 5872 

107.1580  (a)  heading  and  intro- 
ductory text  revised 5872 

107.1585       RedesigTiated       from 

107.1350  and  revised 5869 

107.1590  (a)(1)  revised;  (c)  re- 
moved; (d)  redesignated  as 
(c) 5873 

107.1600  (a)  amended;  (b)  revised 

5873 

io7.i7M  Added"!/..!!...!!'..!!!!!!!!!!.!!.'.!!!..5^^ 

107,1820  (e)(9)  revised 5873 

107.1830  (a)  revised 5873 

116  Authority  citation  revised 12605 

116.61  Amended ..12605 

12a845  Revised;  interim 24740 

121  Authority  citation  revised 31907, 

46642 

ralver 38742 

ompliance  date  notice 56876 

103  (f)(2)  revised;  (f)(3)  and  (4) 
redesignated  as  (f)(4)  and  (5); 

I  new  (fK3)  added 35738 

2L401  Amended 31907 

Revised 46642 

12kt413  Added 46642 

1211001    (aK5)    redesignated    as 

I   (a)(6);  new  (a)(5)  added 31907 

U)(2)  through  (6)  redesignated 
[  as    (aK3)    through    (7);    new 

I  (a)(2)  added;  (b)(2)  revised 35739 

12111008  (a)  revised 31908 

12111108  (a)  revised 35739 


123.18  Added 15072 

123.19  Added 15072 

123.20  Added 15073 

123.201  (d),  (e)  and  (f)  added 46644 

Regulation  at  62  FR  35337  con- 
firmed  46645 

123.202  (a)  amended 46644 

123.301  (a),  (c)  and  (d)  amended; 

(e)  through  (h)  added 46644 

124.1—124.704  (Subpart  A)  Re- 
vised  35739 

124.108  (f)  added 35772 

124.302  (d)  added 35772 

124.403  (d)  added 35772 

124.504  (d)  redesignated  as   (e); 

new  (d)  added 35772 

124.601—124.610  (Subpart  B)  Re- 
designated as 
124.1001—124.1010  (Subpart  B) 

35739 

124.1001—124.1024  (Subpart  B)  Re- 
vised  35772 

125  Authority  citation  revised 31908. 

46642 
Compliance  date  notice. 56876 

125.2  (a)(1)  amended 31908 

125.3  (b)  and  (c)  revised;  (d) 
amended 31908 

125.7  Added -v 46642 

126  Added 31908 

134.201  Amended 35766 

134.202  (c)  and  (d)  amended 35766 

134.203  (a)(2).  (3)  and  (4)  redesig- 
nated as  (a)(3).  (4)  and  (5); 

new  (a)(2)  added 35766 

134.211  (d)  added 35766 

134.213  (a)  amended 35766 

134.222  (aK2)  amended 35766 

134.401—134.418  (Subpart  D)  Re- 
desigrnated  as 
134.501—134.134.518  (Subpart 
E):  new  134.401—134.408  (Sub- 
part D)  added 35766 

Proposed  Rules: 

120 24753,  27219.  29676,  43330 

121 5480.  16148. 16882.  18150.  20139.  20447 

123 20140 

125 16148.  18150 

126 .....16148. 18150 
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TITLE  14-AERONAUTICS  AND 
SPACE 

Chapter  I— Federal  Aviation  Ad- 
ministration, Department  of 
Transportation  (Parts  1—199) 

Chapter  I  Disposition  of  com- 
ments  56539 

1  Technical  correction 23338 

1.2  Amended 8318 

11.101  (b)  table  amended  (0MB 

numbers) 25673,31866 

21  Effective  date  confirmation 6808 

Special  FAA  conditions.... 16089,  26422, 

32972,  34784 

23  Special  FAA  conditions 4563,  40638, 

55012.  62930 

Technical  correction 53278 

23.901  (d)(2)  revised 14797 

23.903  (a)(2)  revised 14798 

26  Special  FAA  conditions  ....3023,  13773, 
17090,  34121,  38075,  44993,  59692 

Technical  correction 23338,  53278 

26.101  (i)  added 8318 

26.105  (c)(1)  revised 8318 

25.107  (a)(2)  revised 8318 

(a)(1)  and  (e)  amended 8848 

25.109  (b),  (c),  (d)  redesignated  as 
(e),  (g)  and  (h);  (a)  and  new 
(e)  introductory  text  revised; 
new  (b),  new  (c),  new  (d),  (f) 
and  (i)  added;  new  (h)  amend- 
ed  8318 

25.111  (a)  amended 8848 

25.113  (b)  redesignated  as  (c);  (a) 
Introductory  text,  (1)  and 
new    (c)    revised;    new    (b) 

added 8320 

26.116  (a)  revised 8320 

26.119  Heading  amended 8848 

26.233  (a)  amended 8848 

25.349  Introductory  text  amend- 
ed  8848 

26.481  (a)(3)  amended 8848 

25.493   (c)   revised:    (d)   and   (e) 

added 29072 

25.571  (a)  introductory  text,  (3). 
(b)    introductory    text,    (1), 

(6Kil)  and  (e)(1)  revised 15714 

(b)  corrected 23338 

26.735  (f)  introductory  text  and 

(2)  revised;  (h)  added 8320 

25.807  (f)(4)  and  (j)  added 8848 

(f)(4)  corrected 12862 


26.832  (a)  introductory  text  and 

(2)  amended 8848 

26.865  (c)  revised 8048 

26.867  (c)(2)  revised;  (d)  removed 
8048 

26.868  Heading  and  introductory 

text  revised 8048 

25.903  (c)  amended 8848 

(a)(2)  revised 14798 

25.1185  (a)  amended , 8848 

25.1633  (a)(3)  revised 8321 

25  Appendix  F  amended 8848 

27  Special  FAA  conditions  ....26422,  34786 

27.625  (d)  added 43286 

27.786    Heading    revised;    (k)(2) 

amended 43286 

27.975  (b)  amended 43286 

27.1329  (f)  added 43286 

27.1366  (c)  added. 43286 

29  Special  FAA  conditions.... 32972,  34784 

29.625  (d)  added 43286 

29.785    Heading    revised;     (k)(2) 

amended 43285 

29.923     (a)     introductory     text 

amended 43286 

29.976  (a)(7)  amended 43286 

29.1329  (f)  added 43286 

29.1361  (d)(l)(iii)  removed 43286 

29.1359  (c)  added 43286 

33  Special  FAA  conditions 33529 

33.77  (c)  and  (e)  revised 14798 

(e)  table  corrected 53278 

33.78  Added 14799 

33  Appendix  B  added 14799 

36  Appendix  A  corrected;  CFR 

correction 26063 

39.13 660, 1336,  1339,  1736,  1737. 1740, 

1902.  1905.  1907,  1909. 1910. 
1912—1914,  2594.  2697,  3031.  3467, 

3469.  3809,  4156,  4168,  4161.  4162. 

4375,  4564,  4567.  4569.  5224.  6226. 
5227,  5726,  6876—6877,  6879,  6780, 

5782,  6065,  6068,  6070.  6630,  6634. 
6636—6638.  6641.  6643,  6840.  6841. 

6843.  6845,  7639,  7641,  7643,  7645. 

7647.  7651.  7655.  7659.  7663.  7667. 

7671.  7675,  7679,  7683,  7687,  7688, 

7692.  7696.  7697.  8066.  8069.  8073. 

8077.  8081.  8085.  8089,  8093,  8849, 

8851.  9404.  9406.  9408.  9731,  9733. 

9735.  9926,  9927.  9929,  9931.  9933. 
9934.  9936.  9937.  9939,  10296.  10298, 

10301. 10302. 10522,  10626. 10528, 

11107.  11110,  mil,  11112. 11114. 

11115.  11117.  11820,  11821. 11822. 

11824. 11986, 11988. 12402. 12404. 
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12406,  12407,  12409 
12610,  12612, 12613 
12618,  13118,  13332 
13488,  13490,  13492, 
13498,  13499,  13501 
13508,  13510,  13511 
13776.  13777,  14028 
15074,  15076,  15077 
15747, 15750,  15752 
15757, 16093,  16095 
16102,  16104,  16106, 
16111,  16113,  16679, 
16884,  16886,  16887 
17321,  17322,  17324 
17672,  17674,  17676 
17932,  17934,  18118, 
18310,  18818.  19173, 
19179.  19182.  19184 
19387,  19390,  19391 
19798,  20063.  20065 
20301,  20303.  20304 
20309,  20310,  20312 
23202,  23204,  23206 
23378,  23380,  23381 
23661.  24388.  24390, 
24912,  24913.  24915, 
25390.  26065.  26425 
26430,  26441.  26715, 
26969.  27195.  27197 
27453,  27463.  27473, 
27835,  28218,  28220 
28484,  29095,  29097 
29101,  29103,  29344 
30112,  30113.  30115, 
30119.  30120,  30121 
30371,  30373.  30374 
30379.  30588,  31105, 
31109,  31339,  31342, 
31607.  31609,  31610 
31614,  31616,  31617 
32123,  32606,  32607 
32719,  32721.  32975, 
33245.  33247,  33531 
33538.  33540,  34269, 
34276,  34556,  34557 
34561,  34563,  34564, 
34570,  34572,  34573, 
34579,  34581,  34582 
34589.  34590,  34591 
34797,  34799,  34802, 
35129,  31131,  31135, 
31142,  35790—35792, 
35797,  36160,  36551 
36831,  36833,  36834 
37065,  37762,  37764 
38080,  38082,  38285 


12606, 
12615 
13334 
13494 
13504 
13513 
14603 
15079 
15754 
16097 
16108 
16680 
17317 
17325 
17677 
18120, 
19175 
19384 
19393 
20067 
20305 
20528 
23375 
23384 
24742 
24916 
26427 
26965 
27199 
27675 
28481 
29098 
29545 
30116 
30123 
30376 
31107 


31611 
31917 
32609 
32976 
33534 
34270, 
34559 
34566 
34575, 
34584 
34790, 
34803, 
31138, 
35794 
36552, 
36837 
37766, 
38287 


12608, 
12616. 
13336. 
13496, 
13506, 
13515, 
14806, 
15286, 
15755, 
16099, 
16109, 
16682, 
17319, 
17670, 
17679, 
18121. 
19177, 
19386, 
19654, 
20300. 
20307. 
23201. 
23377. 
23659. 
24744, 
25159, 
26428. 
26967. 
27451. 
27676. 
28483. 
29100. 
29547. 
30117. 
30124. 
30378. 
31108. 


31346-31350. 


31613. 
32120. 
32610. 
33244, 
33537, 
34272, 
34560, 
34569, 
34577, 
34586, 
34791, 

31140, 
35795, 
36554, 
37063, 
38078, 
38288, 


38290,38292, 
38466.  39017, 

OSTMrt,  OcnOO. 

39494,39496, 
40806,40808, 
40815.  40817, 
41394,  41716, 
42208,42209, 
42216,  42218, 
42692,43071, 
43300,  43611, 
44371.  44374, 
45681,  45683, 
45690,  45692. 
46648.46869, 
46876,  46877. 
48420,48421, 
48572.  48574, 
49271,  49273. 
49281.  49416, 
49422,  49425. 
49659.  49661, 
50131,  50133, 
50483,50485, 
50493,  50494. 
50502.50504. 
50512.  50513. 
50981.  50983. 
51276.  51278. 
51525.  51803. 
52580.  52584. 

53550-53552, 
53559,53561, 
54563,  54565, 
54571,  55322. 
55501.  55503. 
55519,  55521, 
55529.  55784. 
56545.56546. 
57245.  57578. 
57584.  57896. 
58626.59207. 
59699.59700. 
63133.  63136. 

63397—63399. 
63599,63786, 
64599,64601, 
64609,  64611. 
64849.  64851. 
65045,  65048. 

Corrected.... 4, 11368. 
31356.  36835, 
47091,  49819, 


Eff.  1-6-99 


38294,  38297.  38464. 
39019,  39230.  39232, 
39488.  39490,  39492, 
40360,  40362,  40642, 
40810,  40611.  40613, 
40818,  40620.  41186. 
42203.  42204.  42206. 
42212.  42213.  42215. 
42220.  42221.  42222. 
43072.  43296.  43298. 
43613,  43615.  43616. 
44547.  44553.  45168. 
45685.  45687.  45688. 
46162,  46165,  46646, 
46871.  46873,  46874, 
46879,  47424,  48418, 
48423,  48425.  48426. 
48998,  49266.  49269. 
49274.  49277.  49279, 
49417,  49419,  49421, 
49654,  49655.  49656. 
49663.  49820.  50130. 
50135.  50137.  50138. 
50486.  50489.  50491, 
50497,  50499.  50501. 
50506.  50508,  50510, 
50515,  50754,  50756, 
50985.  50989.  50991. 
51280.  51282.  51524, 
51806,  52151.  52153, 
52586.  52588.  52963. 
53554.  53555,  53557, 
53563,  53799,  53801, 
54567,  54568,  54570. 
55325.  55326,  55328, 
55505,  55508,  55516, 
55523,  55525,  55528, 
55942,  56542,  56543, 
56548,  57049.  57242. 
57580,  57581.  57582. 
58291,  58623.  58625. 
59462.  59695,  59697. 
62933.  62936.  63131. 
63138.  63389.  63391, 
63401,  63403,  63598, 
63976,  64177,  64598, 
64604,  64605,  64607, 
64613,  64845,  64847, 
64855.  64857,  64859, 
65052.  65053,  65055, 
65059,65549 
18306,  24210,  24389. 
38743.  39233.  45170,. 
51520.  52961.  54088. 
55918.  58102,  63967 
54041 
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TITLE  14  Chapter  l-Con. 

Eff.  1-5-99 54348 

Eff.  1-15-99 55016 

Eff.  1-12-99 63392.  63395 

Eff.  1-4-99 64602 

Eff.  1-9-99 65049 

Eff.  1-8-99 65057 

Eff.  1-2&-99 65701 

61  SFARNo.  73  revised 666 

61.2  (a)  and  (b)  introductory  text 

revised 20286 

Removed 53536 

61.31  (h)  heading  and  (1)(1)  intro- 
ductory text  revised 20286 

61.35  (aXD  revised 20286 

61.39  (a)(6)  introductory  text  re- 
vised  20286 

61.45  (b)  revised 20286 

61.51  (d).  (e)(l)(i),  (ii)  and  (4)(1) 

revised;  (e)(l)(iii)  added 20286 

61.56  (c)  introductory  text  re- 
vised; (gr)  and  (h)  redesig- 
nated as  (h)  and  (1);  new  (g) 

added 20287 

61.63  (d)(5).  (f)(10)  and  (g)(10)  re- 
vised  20287 

61.87  (a)  revised 20287 

61.109  (f).  (g)(2),  (4),  (h)  introduc- 
tory text,  (1)(1)  and  (il)  re- 
vised  20287 

61.129  (b)(4)  introductory  text, 
(f),  (g)(5)  introductory  text, 
(h)(4)  introductory  text, 
(i)(A).  (B)  and  (ii)(A)  revised 


61.157  (b)(3),  (f)(2),  (g)  introduc- 
tory text,  (8),  (h)  introduc- 
tory   text,    (i)    introductory 

text  and  (8)  revised 20288 

61.159  (a)(4)  introductory  text  re- 
vised  20288 

61.161  (a)(3)  and  (4)  revised 20289 

61.163  (a)(3)  introductory  text  re- 
vised  20289 

61.197  Revised 20289 

61.199  (a)  revised 20289 

67.5  Removed 53536 

71.1 1915—1917.  2136—2138,  2599.  2601. 

2885—2890.  4165,  4377—4392. 

5228—5232.  7058—7062,  7064, 

7282—7284,  8094,  8096,  8098—8100, 

8343,  8344,  8346,  8563^-8565,  9135, 

9410—9413,  10759,  11990—11992, 

112619—12621,  12623—12626, 

12628—12631,  12633—12636, 

12638—12641,  12989,  12991,  12992. 

13779,  13780,  14346—14348,  14344, 


14345,  14348, 14604, 14606,  14607. 

14608,  15080—15083, 16048.  16889. 

16890,  17092,  17935,  17936,  18312, 

18314,  19394,  19395,  19397, 

20068—20071,  20529,  20530,  23206, 

24390,  24745,  24746,  26446—26451, 

26970-26978,  27202,  27475,  27477, 

27478,  27480,  27481,  28892,  29104, 

29943,  29944,  30041,  30126,  30127, 

30381,  30588—30595,  31352—31354, 

31356,  31618,  31619,  31620,  31621, 

32722,  32723,  33541—33544.  33841. 

33842.  33843,  34805.  34806.  34807. 

35506.  36555.  36839—36842, 

36844—36846,  37489,  38467,  39234, 

39235.  39497—39504,  39705-39708, 

40170,  40172,  40173.  40174,  40175. 

40363,  40644—40647.  40822,  41717, 

42224,  42693,  42695,  42696,  42697, 

43073,  43074,  43618,  43619.  43620. 

43621,  43622,  44125,  44126,  44128, 

44376,  44379,  44380,  45395, 

45694—45697,  45937,  45938,  45939, 

46166.  46167,  47151—47154,  48081, 

48428,  48575,  49282—49284,  50141, 

50143,  50993,  51808—51810, 

51812—51814,  51816,  51817,  52589, 

52590,  52964—52966,  53279,  54350, 

55532,  55942,  56125,  56551,  57588. 

58296,  58628,  59702—59706,  62936, 

63139,  63140.  63977.  64179,  65976 

Corrected 924, 1884, 1997,  2891,  3618, 

4529,  6001,  7699,  8255.  8346.  8347. 
9912.  9940.  11118,  11991,  12401, 
14603,  14604,  14607,  14608,  16408, 
19396,  20447,  20684,  30380,  30816, 
35130,  35309,  36162,  37066,  37943, 
38467,  40643,  40951,  41323,  41959. 
42665,  45109,  46511,  46881,  47091, 
47155,  51283,  52591,  53747,  53802, 
54350,  56707,  58627,  58811,  59842, 
59878,  63601,  63967,  63967 
Regulation  at  63  FR  4163  de- 
layed to  3-26-98 7698 

Regulation  at  63  FR  39236  eff. 

date  delayed 43623 

Added;  eff  9-16-98  through  9-15- 

99 50140 

Eff.  1-28-99  ....54351,  55329—56332,  55531, 

55532,  56549,  56550,  57586.  57587, 

58300,  58629,  58630,  63600-63602, 

64411,  64615,  64860-64867 

Eff.  3-25-99 63141,  64181,  64182 

71.5   Amended;   eff.   9-16-98 

through  9-15-99 50140 


71.Ji 
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71.31      Amended;      eff      9-16-98 

ihrough  9-15-99 50140 

(c)    amended;    eff   9-16-98 

;hrough  9-15-99 50140 

Amended;      eff      9-16-98 

hrough  9-15-99 50140 

Amended;      eff      9-16-98 

hrough  9-15-99 50140 

Amended;      eff      9-16-98 

hrough  9-15-99 50140 

(b)  through  (f)  amended;  eff 

16-98  through  &-15-99 50140 

Amended;      eff      9-16-98 

through  9-15-99 50140 

71.901   (a)   amended;   eff  9-16-98 

through  9-15-99 50140 

73.l|g  (a)  and  (c)  revised 16890 

73.2|3 32724 

73.29 53280 

73.30 , 32725 

73.aa 32725 

73.33 53804 

73.ap 46649 

91  "tfechnlcal  correction 1917,  2304, 

23338,  63788 

SPAR  No.  79  amended 8017 

Pbllcy  statement 10123 

sIe^AR  No.  79  corrected 19286 

Sl»AR  No.  50-2  amended 23604 

SPAR  No.  67  amended 26687 

SgAR  No.  82  added 45655 

SPAR  No.  67  revised 45659 

SPAR  No.  83  added;  eff.  10-3-98 

through  10-12-98 51770 

91.606  (b)(3)  revised 8321 

93  Technical  correction 1917 


95. 


.5883,  13119,  27205,  37244,  46650.  57900 


97.2!li— 97.35 667,  2140,  2602,  2604,  2605, 

2892,  5448,  5886,  7065,  7067,  10761, 
10762,  10764,  11993,  11994,  11996, 
17938—17940,  23207,  23209,  23210, 
23212,  23213,  25161,  25162,  28221, 
28223,  28225,  30596,  30598,  33844, 
33846,  36163,  36166.  36171,  38468, 
38469,  38471,  42225.  42568,  42570, 
44130,  44131,  46168,  46170,  49000, 
49002,  51818,  51820,  54573,  54574, 
57054,  57055,  59879,  59880,  59882, 
65703.  65705 

107  [Authority  citation  revised 51218 

Tephnlcal  correction 64867 

107.81  (i)(4)  revised 18076 

Riavised 51218 

(c)  and  (h)(2)  corrected 57161,  60448 

108  Technical  correction 64867 

108.33  (e)(4)  revised 18077 


Revised 51220 

(j)(2)  corrected 57161,  60448 

119  Notice 4 

121  Notice 4 

Technical  correction 1917,  2304, 

23338  63788 

SPAR  No.  50-2  amended !.23604 

121.189  (e)  revised 8321 

121.314  Revised 8048 

121  Appendix  L  amended 8049z 

135  Notice 4 

Technical  correction  1917,  23338, 

63788 

SFAR  No.  50-2  amended 23604 

SPAR  No.  81  removed 25573 

135.163  (b)  revised 25573 

135.379  (e)  revised 8321 

141.15  Removed 53537 

141.35  (b)  introductory  text  and 
(d)  introductory  text  revised 
20289 

141.36  (b)  introductory  text  and 
(d)  introductory  text  revised 
20289 

141  Appendix  B  amended 20289 

Appendix  D  amended 20290 

142  Technical  correction 2304 

142.15  (a)  removed 53537 

142.17  (a)  introductory  text  re- 
vised  53537 

142.19  Removed 53537 

150  Policy  statement 16409 

187.1  Amended 40000 

187.15  (d)  removed 40000 

187  Appendix  B  removed ....40000 

198  Revised 13740 

Chapter  II— Office  of  the  Sec- 
retory, Deportment  of  Tronspor- 
totion  (Aviotion  Proceedings) 
(Ports  200-399) 

207  Revised ^8236 

208  Revised 28236 

212  Revised 28236 

243  Added 8280 

Petition  denial 52155 

243.15  (b)  corrected 9413 

380  Revised 28241 

382.7  (c)  added 10535 

382.38  Added 10535 

(k)  corrected 11954 

382.41  (b),  (e)  introductory  text, 
(2),  (3)  and  (f)  amended;  (g) 
revised;  (h)  added 10536 


50  LSA-UST  OF  CFR  SECTIONS  AFFECTED 
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TITLE  14 

Chapter  III— Commercial  Space 
Transportation,  Federal  Aviation 
Administration.  Department  of 
Transportation  (Parts  400—499) 

440  Added 45619 

440.7  (c)  corrected 55175 

440  Appendix  B  corrected 55175 

Chapter  V— National  Aeronautics 
and  Space  Administration  (Parts 
1200-1299) 

1274.105  (bK8)  added 12993 

1274.202  (c)(6)  amended;  (f)  added 

12993 

1274.204  (■b)(i)  revised;  (b)(3)  and 

(d)(2)  amended 12993 

1274.301  Amended 12993 

1274.901  Amended 12993 

1274.933  Added 12993 

Proposed  Rules: 

1—199  (Ch,  I) 16913 

14 45372 

17 45372 

21 40382,46834 

23 35648.  45772.  58660 

25 2186.30423 

27 34610,  37746,  45130,  46834 

29 37746,  45130.  46834 

33 23402 

36  64146 

39  ....167,  169!  171, 172!  174,  1070,  i(W2^^  1074, 
1076,  1930,  2911,  3054,  3056,  3267, 
3270,  3272,  3273.  3275,  3276,  3278, 
3483,  3852,  4404,  4406,  5318,  5320, 
5322,  5324.  5325.  5327,  5763,  5765. 
5766,  5898,  5900,  5902,  5904,  6499. 
6500.  6501,  6682,  6683,  6685,  6689, 
6882,  7076,  7078,  7080,  7082,  7083, 
7085,  7322,  7324,  7739.  8149,  8?69, 
8371,  8373,  8374,  8881,  8883,  8885, 
8886,  9163.  10156,  10157,  10849, 
10572,  10573,  10576,  10579.  10783, 
11169,  11171.  11381.  11631,  12042, 
12418,  12419.  12706,  12708.  13013. 
13151,  13374,  13376,  13378,  13379, 
13381,  13566.  13569,  13570,  13572, 
13574,  13576,  13577,  13579,  13581, 
13800,  13801,  14043.  14044.  14047. 
14049.  14051.  14055.  14383.  14385. 
14651.  14652.  14654.  14656.  14658. 
14660.  14849.  14850.  14851.  14853. 
14855.  14857.  14859.  14861.  14863, 
15105,  15790,  15791,  15793, 15795, 


15797 
16169 
16177 
16713 
17341 
17969 
18155 
18164 
19421 
19670 
19678 
19688 
20143 
20550 
23685 
24138 
25179 
26100 
26109 
27002 
27687 
27696 
29144 
29153 
29362 
30425 
31370, 
31380, 
32624 
33019, 
34832 
36621 
36630 
37080, 
38116 
38126 
39050 
39538 
40208 
40220, 
40846 
40856, 
41739 
42598 
43336 
43347 
44818 
45421 
46200 
46924 
47440 
48140 
49050 
49677 
50174 
52992 


,15798 

16163 

16165, 

1. 16170 

16172 

16174, 

,16447 

16449 

16709, 

1,  16715 

16716 

16916, 

,17342 

17344 

17346. 

,  17970 

17972 

18151. 

>,  18156 

18158 

18160. 

.18167 

18341 

18342. 

.19423 

19425 

19427. 

1.19672 

19673 

19675. 

.19680 

19682 

19684. 

,19689 

19852 

19854. 

.20543 

20545 

20546. 

.20552 

20554 

20556, 

>.  23686 

23688 

23690, 

.24756 

24758 

24760, 

.25180 

25182 

25781, 

1.26102 

26104 

26106, 

.  26111 

26112 

26742, 

.  27011 

27514 

27516, 

,27688 

27690 

27692, 

,  27870 

27872 

28294, 

,29146 

29148 

29150. 

.29155 

29157 

29159. 

.30150 

30152 

30154. 

».  30658 

30660 

30662. 

.  31372 

31374 

31375. 

.31382 

32151 

32152. 

.32771 

33014 

33016. 

.33293 

33295 

34135. 

.34833 

35884 

36377. 

,36622 

36624 

36626. 

,36864 

37072 

37074. 

,37083 

37508 

37793. 

,38118 

38120 

38122, 

.38351 

3a^S3 

38524, 

,39053 

39244 

39252, 

,39540 

39765 

39769. 

,40210 

40213 

40216. 

,40223 

40226 

40666. 

,40849 

40850 

40852, 

.  41479 

41481 

41483. 

.  41741 

42286 

42288, 

,42770 

43331 

43333, 

.43338 

43340 

43342, 

.43349 

43351 

43649, 

.  45187 

45189 

45417, 

.45423 

45425 

45773, 

.46202 

46711 

46712, 

,46925 

46927 

46932, 

,47443 

47445 

47447. 

,  48141 

48653 

48655. 

,49307 

49309 

49673. 

,49679 

49877 

49879. 

,50540 

51045 

51545, 

,52994 

54080 

54391, 

16167, 
16175, 
16711, 
17130, 
17738. 
18153. 
18163. 
18852, 
19668. 
19677. 
19686. 
20141. 
20548. 
20684. 
24136. 
24762. 
25787. 
26107. 
27001. 
27685. 
27694. 
28299. 
29151, 
29360, 
30155, 
31368. 
31377, 
32154, 
33018, 
34830, 
36619, 
36628, 
37078, 
37795. 
38123, 
39045, 
39254, 
39771, 
40218, 
40645. 
40654, 
41737. 
42596, 
43335. 
43345. 
44411. 
45419, 
45775. 
46714, 
46934. 
48138. 
49048. 
49675. 
49881. 
51865. 
54393. 


65 

r 

CI 

66 

71... 

91.. 

93.. 

107. 
108 
119. 
121. 

125. 
129. 
135. 

139 

J 

1 

....12( 

!*.!!i2( 

IS 

145. 
147. 
150 
234. 

■    till '■ 
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65. 
66. 

71..J 


91.. 


93.. 
107. 
108  j 
119. 
121. 

125. 
129. 
135. 

139. 
145. 
147. 
150. 
234. 


54395,  54399.  54401,  54635.  55056. 
55059,  55061,  55063,  55065,  55343, 
55345,  55346,  55348,  55350,  55352. 
55560.  56579.  56582,  57078,  57257, 
57258,  57260,  57262,  57263,  57266, 
57943,  57953.  57955,  59252,  59743. 
60222.  60224,  62970,  62973,  63423, 
63620,  64013,  64654,  64656,  64657. 
64659,64661.64664,64913.64915. 
64918.  65136.  65147.  65716,  65718 

37172.  37210.  41743.  55290,  55920 

37172,  37210,  41743,  55290 

....2913,  3673—3675,  3854—3859,  6818. 

7326—7328.  7330,  8151-«153,  9459. 

9461.  9462,  11382.  11853,  12043. 

12044. 12045.  12047—12055. 12710. 

12711.  13015.  13016,  13153. 

13803—13805,  13807—13809.  14387. 

14388, 15107,  15108,  15110, 15111, 

16451, 16718.  17740-17743, 19429, 

19855-19858,  24500,  24764.  24995, 

27012-27015.  27160,  27519,  29061, 

29161—29167,  29959,  29960,  30156, 

30157,  30159.  30427,  30428,  30570, 

30663—30666,  31384,  31678.  31679, 

32156,32157,32158,33021,33591, 

33881,  34136,  34137,  34836—34839, 

35166,  35546,  35547,  35548.  35549. 

35550.  37510.  38524.  39651, 

39773—39778,  40228.  40668.  41485. 

41743.  41749-41752.  42290—42295, 

42772,  43651.  43652,  43653.  44413, 

45777,  45778,  46204.  46936.  48143. 

49052.  51306.  51867.  52996-53002. 

53319—53325.  54403.  54637.  55354, 

55971—55978.  57268.  57627. 

58255-59257,  62975,  63622-63627, 

64016,  64021,  65565 

.126.  8324. 16078,  16452.  24140.  27876, 

29061.  38236.  45628.  45912.  46834. 

51048.  59494,  62976 

38232 

19691 

19691,26706 

45912.  51048,  62976 

.126.  8324. 16452.  45628.  45912.  51048. 

58331,  59192,  59494,  62976 

..126,  8324.  16452.  45912,  51048,  62976 

126,  16452,  64764 

.6826,  8324.  9912.  45628,  45912.  51048. 
59192.  59494.  62976 

19691 

59192 

37172.  41743.  55290 

27876.29061 

38128 


241 38128 

250 38128 

255 3491 

259 5329 

298 38128 

374a , 38128 

TITLE  15-COMMERCE  AND 
FOREIGN  TRADE 

Chapter  I— Bureau  of  the  Census, 
Department  of  Commerce 
(Parts  30-199) 

2  Authority  citation  revised 29945 

2.2  (d)  and  (f)  removed;  (e)  and 
(?)  redesignated  as  (d)  and 
(e) 29945 

2.4  (b)  and  (c)  amended 29945 

2.5  (a)  and  (b)  amended 29945 

2.7  Removed;  new  2.7  redesig- 
nated from  2.8;  (a)  and  (b) 
amended 29945 

2.8  Redesigmated  as  2.7 29945 

14  Added;  interim 47156 

29a  Removed 53564 

29b  Removed 53564 

30.7  (p)(5)  added 41187 

30.55  (h)  introductory  text  and 

(1)  revised 45697 

70  Nomenclature  change 10303 

70.2  Amended 10303 

Chapter  II— National  Institute  of 
Standards  and  Technology.  De- 
partment of  Commerce  (Parts 
200-299) 

270  Removed 24917 

280  Authority  citation  revised 51526 

280.1  (d)  added 18271 

280.2  Amended 18271 

Corrected 34965 

280.6  Re  vised ;.. 18272 

(c)(5)(vi)  corrected 34965 

280.7  (a)  revised 18274 

280.10  Revised 18274 

280.11  (b)  revised 18274 

280.12  Revised 18274,  35508 

(a),  (b)  and  (c)  corrected 37170 

(a),  (b)  and  (c)  revised 51526 

280.104  Added 18274 

280.602  (e)(2),  (h)  and  (j)  revised; 

(k)  through  (o)  added 18275 

(0)  corrected 34965 

(k)  revised 35508,  51526 


52 


LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JANUARY  2.  1998  THROUGH  NOVEMBER  30,  1998 


TITLE  15  Chapter  ll-Con. 

(k)  corrected 37170 

280.800—280.812  (Subpart  I)  Added 

18275 

280.810  (c)(3)(i)  revised 36508 

(c)(3)(i)(A)(4)  corrected 37170 

280.900—280.901        (Subiwrt        J) 

Added 18277 

280.1000—280.1024      (Subpart      K) 

Added 18278 

280.1010  (b)(3)(vl)  corrected 34965 

280.1011  (c)(2)(v)  correctly  added 
34965 

280.il6a^28b!ri2f7      (Subi»rr    W 

Added 18282 

295.2  (i)  removed;  (b)  through  (1) 
redesignated  as  (c)  through 
(j);  new  (i)  revised:  new  (b) 
added 64413 

295.4  Re  vised 64413 

295.5  Revised 64414 

295.6  Re  vised 64414 

295.7  Revised 64414 

295.8  (a)(1)  and  (2)  revised 64414 

295.10  Removed;  new  295.10  redes- 
ignated from  295.12 64415 

295.11  Removed;  new  295.11  redes- 
ignated from  295.13;  heading 
revised;  (c)  added 64415 

295.12  Redesignated  as  295.10 64415 

295.13  Redesignated  as  295.11 64415 

295.21  Revised 64415 

295.24  Revised 64415 

Chapter  III— IntemoNonal  Trade 
Administration,  Department  of 
Commerce  (Parts  300—399) 

303.6  (a)  amended 5888 

303.14  (e)  amended 5888 

(a)(l)(l).  (b)(3)  and  (e)  amended; 

(d)  revised 49667 

CtKipter  VII— Bureau  of  Export 
Administration,  Department  of 
Commerce  (Parts  700—799) 

Chapter  VII  Policy  statement 32123 

700  Authority  citation  revised 31921 

700.1  (a)  amended;  (b)  revised;  (c) 
redesignated  as  (e);  new  (c) 

and  (d)  added 31921 

700.2  (a)  and  (b)  revised;  (c) 
amended 31921 

700.3  (a)  amended 31921 

700.4  Re  vised 31921 

700.7  (a)  amended 31921 

700.8  Amended 31921,  31922 


700.10  (a)  revised;  (b)  amended 31922 

700.11  (b)  amended 31922 

700.12  (b)  and  (c)  revised 31922 

700.13  (b)(4)  added;  (c)(5),  (6)  and 
(7)  removed;  (c)(8)  redesig- 
nated as  (c)(5);  new  (c)(5) 
amended;  (d)  revised;  0MB 
number 31922 

700.14  (c)  revised 31922 

700.17  (b)(2),  (3)  and  (c)  amended; 
(d)(1)  and  (f)  revised;  (d)(2) 
redeslernated  as  (d)(3);  new 
(d)(2)  added 31923 

700.18  (a)(2)(v)  added;  (b)(1)  re- 
vised; (b)(2)  and  (3)  amended 


.31923 


700.21  (a)  revised;  (b)(2),  (c)  intro- 
ductory text,  (1)  Introduc- 
tory text,  (d)  and  (f)  amend- 
ed  31923 

700.30  (Subpart  P)  Revised 31923 

700.41  (Subpart  G)  Redesignated 
as  700.41  and  transferred,  to 
Subpart  F 31924 

700.50  (c)  amended;  0MB  number 

31924 

700.54  Heading  revised;  Introduc- 
tory text  amended 31924 

700.55  (a),  (b)(2)  through  (6) 
amended 31924 

700.70  (a)  amended 31924 

700.71  (a),  (c)(1).  (2)  and  (3) 
amended 31924 

700.72  (a)  and  (b)  amended 31924 

700.73  (a)  and  (b)  amended 31924 

700.74  (a)  revised;  (b)  removed; 
(c)  and  (d)  redesignated  as 

(b)  and  (c) 31924 

700.75  Amended 31924 

700.80  (a)(2)  amended 31924 

(a),  (c)  and  (d)  amended 31925 

700.81  (a),  (b)  and  (d)  through  (h) 
amended 31925 

700.91  (d)  amended 31924 

(a)  amended;  0MB  number 31925 

700.93  Amended 31925 

700  Schedule  1  revised 31925 

Schedule  2  amended;  Appendix 

I  revised 31926 

705  Authority  citation  revised 31623 

705.3  Existing  text  designated  as 

(a);  (b)  added 31623 

705.5  (a)  amended 31623 

705.7  (b)  amended;  (d)  revised 31623 

705.8  (b)(6)  amended 31623 

705.10  Revised 31623 
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705.|ltl  Added ..31623 

705.|lfe  Added 31623 

732  Authority  citation  revised 2455 

Technical  correction 7699 

732.2  (d)  amended;  interim 50520 

732.3  (e)(2)  amended;  Interim 50520 

732.4  (b)(3)(iv)  added 2456 

734.2  (b)(9)(ii)  revised;  interim 50520 

734.4  (b)(2)  amended;  interim 50520 

736  Authority  citation  revised 49426 

736  Supplement  No.  1  revised 49426 

738  Authority  citation  revised 42227 

738.31  (a)(2)(A)  and  (B)  redesig:- 

iiiated  as  (a)(2)(i)  and  (ii);  new 
(ja)(2)(ii)  heading  revised;  in- 

l^erim 42228 

740  Authority  citation  revised 2455, 

5450,  37768.  42227.  55019.  63142 
Technical  correction 7699 

740.2  (a)(5)  and  (c)  added 2456 

740.3  (f)  added 2456 

(d)  added;  interim 50520 

740.4  Revised 2456 

740.5  Amended 2456 

740.iS  (b)  added 2456 

(aK3)  amended;  interim 50520 

(b)  revised:  interim 55019 

740.7  (f)  revised 2456 

(dK4)  added;  (e)(2)  amended;  (f) 

f  vised;  interim 5450 
l)(v)  revised 63142 
(b)(2)    revised;    (d)(1)   and 
)(2)  amended;  interim 50520 

740.9  (aK2)(i)  revised;  (a)(2)(ii)(C) 
^d  (b)(lXIii)  introductory 
text  amended:  (aX2)(ix) 
idded;  interim 50521 

740.10  (a)(2)(i)  amended;  interim 

50522 

740.1il  (a)(2).  (bX2)(ili)  and  (iv)  re- 
vised;    Supplement     No.     1 

added 2456 

Supplement  No.  1  amended;  in- 
terim  42228 

(aK3)  added;  Interim 50522 

(bK2)(iil)(A)    heading    revised; 
•  Supplement  No.  1  amended; 

interim.... 55019 

14  (a),  (b)  and  (c)  revised;  (d) 
Amended;  (f)  added;  interim 

50522 


m. 


740. 


740 


740 


IS  (b)(2)  and  (i)  revised:  in- 

I  erim 42228 

Supplement  No.  1  amended 

37769 


Supplement  No.  3  Added;  in- 
terim  50522 

742  Authority  citation  revised 2455, 

5451.  42227,  63143 

Technical  correction 7699 

742.2  (a)(l)(ii)  and  (2Kili)  amend- 
ed: interim 42228 

742.6  (a)(1)  amended 2458 

742.7  (aXD  amended;  interim 42228 

742.8  (aX2)  revised:  interim 42228 

742.9  (bXlXiv)  amended;  interim 
42228 

742.10  (a)(2)  revised:  interim 42228 

742.12  (a)(3)  revised;  (a)(4)  re- 
moved  2458 

(bX3)(iXC)  and  (iv)  added;  in- 
terim  5451 

(b)(3)(iv)  revised 63143 

(bX3Xiii)  revised:  interim 64324 

742.15  (b)(3)  amended;  (bX4)  and 
(5)  redesignated  as  (bX6)  and 
(7);  new  (b)(4)  and  (5)  added; 
(bXD  and  new  (6Xi)  revised: 
interim ...50522 

742.16  Added;  interim 64324 

742  Supplement  No.  2  amended; 
interim 42228.  42229 

Supplement  No.  4  revised;  in- 
terim  50523 

Supplement  No.  6  revised;  in- 
terim  50524 

743  Added 2458 

Technical  correction 7699 

Authority  citation  revised 55019 

743.1  (b)  amended;  interim 50525 

(b)  and  (d)  revised;  (cX2)  note 
and  (eXlXii)  added;  interim 
55020 

743  Supplement  No.  1  added;  in- 
terim  55020 

744  Authority  citation  revised 2455, 

42228 

Technical  correction 7699 

744.1  (c)  amended:  interim 64324 

744.8  (b)  amended 2459 

(b)  revised;  interim 42229 

744.10  Added 40364 

744.11  Added;  interim 64324 

744.12  Added;  interim 64325 

744  Supplement  No.  4  amended 

40364 

Supplement  No.  4  corrected 41323. 

.    6S552 

746  Authority  citation  revised 2455, 

37768 
Technical  correction 7699 
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TITLE  15  Chapter  Vll-Con. 

746.4  (c)(6)  amended;  interim 42229 

746.7  (a)(2)(ii)  revised;  interim 42229 

746.8  (b)(l)(ii)  amended 2459 

(b)(l)(Ii)  revised 37769 

(b)(l)(ii)  revised;  interim 42229 

746.9  Added 37769 

(a)(1)  designation  and  heading 

correctly  added 39505 

746  Supplement  No.  3  Removed 

37769 

748  Authority  citation  revised 42228 

748.9  (a)(7)  revised;  (a)(8)  added; 
interim 50525 

748.10  (b)(1)  revised;  interim 50525 

748  Supplement  No.  2  amended; 

interim 42229 

750.3  (b)(2)(i)  revised;  interim 50525 

750.7  (c)  introductory  text,  (1) 
through  (5),  (6)  introductory 
text,  (i)  through  (v),  (7)  and 
(8)  redesignated  as  (c)(1)  In- 
troductory text,  (i)  through 
(V),  (vi)  introductory  text, 
(A)    through    (E),    (vll)    and 

(viii);  (c)(2)  added;  interim 50525 

752  Authority  citation  revised 42228 

752.3  (a)(2)  amended;  interim 42229 

(a)(5)  through  (10)  redesignated 
as  (a)(6)  through  (11);  new 
(a)(5)  added;  interim 50525 

758.1  (e)(l)(I)(A)  revised 45698 

(e)(l)(iXD)  added;  interim 50525 

758.3  (f)(1).  (g)(1),  (2)(i).  (11).  (3) 

and  (h)(1)  amended 45699 

762  Authority  citation  revised 2455 

Technical  correction 7699 

770.2  Heading  revised;  (m)  added; 
interim 50525 

770.4  Removed 14030 

772  Amended;  interim 50525 

774  Authority  citation  revised 37768 

774  Supplement  No.  1  revised 2459 

Technical  correction 7699 

Supplement  No.  1,  Category  1 
amended  (ECCN  1C350) 14030 

Supplement  No.  1,  Category  0 
amended  (ECCN  0A018,  0A982. 
0A984.  0A985,  0A986.  0A988, 
0A989.  0B986.  0E984,  0A989, 
0E108) 37769 

Supplement  No.  1,  Categories  1 
and  2  amended  (ECCN  1A005, 
1B018,  1C018,  1C998,  1D018, 
2A993.  2B018,  2D018.  2E018) 37771 


Supplement  No.  1,  Category  6 
amended  (ECCN  6A002.  6A003, 
6E001,  6E002,  6A018) 37772 

Supplement  No.  1,  Categories  8 
and  9  amended  (ECCN  8A018, 
9A018,  9A991,  9D018,  9E018) 37773 

Supplement  No.  1,  Category  5 
amended;  interim  (ECCN 
5A002  and  5D002) 50526 

Chapter  VIII— Bureau  of  Eco- 
nomic Analysis.  Department  of 
Commerce  (Parts  800—899) 

806.15  (h)(1),  (2),  (j)(3)(ii)(b),  (c). 

(4)(ii)(b)  amended 16892 

806.17  Revised 3461 

Cttapter  IX— National  Oceanic 
and  Atmosptieric  Administra- 
tion. Department  of  Commerce 
(Parts  900-999) 

902  Technical  correction 37246 

902.1   (b)   table   amended   (0MB 

niunbers);  interim 669 

(b)  table  amended  (0MB  num- 
bers)  11593,  14033,  27484,  30398, 

38301.  57590 
(b)  table  amended  (0MB  num- 
bers);   interim;    eff.    5-14-98 

through  11-16-98 27488 

(b)  table  amended  (0MB  num- 
bers); eff.  8-28-98  through  2- 

28-00 45940 

(b)  table  amended  (0MB  num- 
bers); eff.  2-17-99 64185 

911  Revised 24922 

921.1  (f)  amended 26717 

921.10  (a)  and  (b)  amended 26717 

921.20  Amended ...26717 

921.31  Amended 26717 

922.131  Amended 15087 

Regulation  at  63  FR  15087  eff. 

date  confirmed 36339 

922.132  (a)(1).  (4)  Introductory 
text,  (d)  and  (f)  revised; 
(aK4)(iv)  and  (v)  amended; 
(a)(4)(vl)  added 15087 

Regulation  at  63  FR  15087  eff. 
date  confirmed 36339 

922.133  (a)  and  (c)  revised 15088 

Regulation  at  63  FR  15088  eff. 

date  confirmed 36339 

922.164  (g)  added 43873 

990  Reconsideration 6846 
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Citibpter  XX-Office  of  the  United 
States  Trade  Representative 
(parts  2000-2099) 

20] !  Added;  interim 29948 


30 
295 


30!.. 


922 
960 


Proposed  Rules: 


18344.41979 

51307 

40230 

700-799  "(Ch."vn)"!".!!!!!!!!!'.!!!!!!!!!!!!!!!54638 

6883,45191 

10785 

2004 10159 

23P0-2399  (Ch.  XXIII) 8826 

TITLE  16-COMMERCiAL 
PRACTICES 

ClKipter  I— Federal  Trade 
Commission  (Parts  0—999) 

0.5|ke  vised 36340 

1.7J4-1.20  (Supart  B)  Authority  ci- 
tation revised 36340 

I.IJL  (b)(4)  revised 36340 

l.ljl|(a)(2)(vi)  revised;  (a)(3)  added 

36340 

1.2|lM.26  (Subpart  C)  Authority 

citation  revised 36340 

1.2fc  (d)  amended 36340 

1.3|f-1.34  (Subpart  D)  Removed 

7516 

1.90  (Subpart  M)  Added 36340 

2.38  Revised 32977 

2.41  (f)  revised 18820 

(0(5)  revised 32977 

3.UA  Revised 7527 

3.81—3.83  (Subpart  I)  Revised 36341 

4.1  (b)  and  (c)  revised 15758 

4.8  (a)(1),  (c),  (e)(1),  (g),  (h)  and 

<i)  revised 45646 

4.9!{b)(7)(li)  revised;  (b)(7)(iii)  re- 

{moved 18820 

(b()(7)(i),  (cKl)  and  (3)  revised 

32977 

(WK3).  (4X1).  (bK8)(ili)  and  (iv) 
Buid  (b)(10)(vlii)  revised; 
(bX10)(ix)  redesigrnated  as 
[b)(10)(xlv);  (b)(8)(v).  new 
[10)(ix)  through  (xiii)  added 

45647 

4.1^  (d)  and  (e)  revised 38473 

4.li  (c),  (d).  (f)  and  (g)  revised 32978 


(a)(l)(i)(A).  (iii)(A),  (B)  intro- 
ductory text,  (C).  (iv)(A),  (B), 

(C)  and  (2)(lil)(A)  revised 45647 

4.13    (c)    through    (f)    and    (h) 

through  (k)  revised 45648 

4.15  (c)(3)  revised 32978 

5.2  (d)  revised 35130 

14.9  (a)  and  (b)  revised 34808 

253  Removed 44555 

254  Heading  revised .'. 42572 

254.0  Added 42572 

254.1  Re  vised 42572 

254.2  Re  vised 42573 

254.3  Re  vised 42573 

254.4  Re  vised 42573 

254.5  Re  vised ...., 42574 

254.6  Revised 42574 

254.7  Re  vised 42574 

254.8  Removed 42574 

254.9  Removed 42574 

254.10  Removed ....42574 

260.2  Revised 24248 

260.5  Revised 24248 

260.6  (a)  and  (b)  revised 24248 

260.7  Introductory  text,  (a),  (c), 

(d)  and  (e)  revised 24248 

260.8  Footnotes  4.  5  and  6  redes- 
ignated as  Footnotes  7,  8  and 

9 24248 

Revised 24251 

300.1  (h)  revised;  (j)  and  (k)  added 

7516 

300.3  (b)  revised 7516 

300.4  Heading,  (c)  and  (e)  revised 
7516 

300.5  (b)  revised 7516 

300.8  (g)  amended 7516 

300.10  Revised 7517 

300.21  Removed;  new  300.21  redes- 
ignated from  300.22 7517 

300.22  Redesignated  as  300.21; 
new  300.22  redesignated  from 
300.23 7517 

300.23  Redesignated  as  300.22; 
new  300.23  redesignated  from 
300.24 7517 

300.24  Redesignated  as  300.23; 
new  300.24  redesignated  from 
300.25 7517 

300.25  Redesignated  as  300.24; 
new  300.25  redesignated  from 
300.25a;  (a)(3),  (4)  introduc- 
tory text  and  (i)  revised 7517 

300.25a  Redesignated  as  300.25; 
new  300.25a  redesignated 
from  300.25b 7517 
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TITLE  16  Chapter  l-Con. 

300.25b  Redesignated  as  300.25a 

300.33  (i))  revised 7517 

301.26  Heading,  (b)(2)  and  (d)  re- 
vised  7517 

301.39  (a)  amended;  (c)  revised 7517 

301.48  Heading  and  (a)(3)  revised 

7517 

303.1    Footnote    1    removed;    (h) 

and  (u)  revised 7517 

303.3  Revised .-...7518 

303.7  Introductory  text  revised 
7518 

(w)  and  (X)  added 36174 

303.8  (a)   introductory   text  re- 
vised  7518 

308.15  (b)  revised 7518 

303.16  (a)  introductory  text,  (1), 

(b)  and  (c)  revised 7518 

303.20  (b)(3)  added;  (d)  revised 7518 

303.33  Heading,  (a)(3).  (4)  intro- 
ductory text  and  (i)  revised 

7521 

303.38  (b)  revised 7521 

303.40  Revised 7523 

302.42  (a)  amended 7523 

304  Confirmation 36555 

305  Notice 14034 

Footnote  1  removed 7517 

305.11  (e)(2)  revised;  (e)(3)  and  (4) 

redesignated  as  (e)(4)  and  (5); 

new  (e)(3)  added 38745 

305  Appendix  F  revised 19399 

Appendix  D4  revised 45942 

425  Heading  revised 44562 

425.1  (a)  introductory  text  and 

(b)  introductory  text  revised; 

(bX5)  Note  removed 44562 


432.1  (a)  revised 37235 

436  Grant  of  petition 64616 

802.70  Revised 34594 

Chapter  II— Consumer  Product 
Safety  Commission  (Parts 
1000-1799) 

1203  Revised;  eff.  a-l(X-99 11729 

1610  Authority  citation  amended 

42697 

1610.62  Added 42697 

1700.14  (a)(10)(vli)  revised;  (a)(27) 

added;  eff.  3-2-99 29953 

(a)(28)  added;  eff.  5-17-99 63607 

Propose^  Rules: 

0—999  (Ch.  I) 1802,  24996 

4 45650 

20 17132 

235 ; 17348 

243 14865 

303 447,  449 

305 58671.64921 

308 58524 

423 25417 

432 37238 

901 19859 

1000—1799  (Ch.  II) 3280,  13017 

1145 52394 

1210 1077 

1212 52397 

1615 27877 

1616 27877,31950 

1700 13019,32159 
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IE  17-COMMODITYAND 
SECURITIES  EXCHANGES 

Chapter  I— Commodity  Futures 
Troding  Commission  (Ports 
1^199) 

1  T^^hnlcal  correction 51124 

1.3  (kgr)(2)(lv)  revised 32730 

l.l2'i^b)(2)  revised 32731 

(aXD  and  (e)  revised;  (h)(1)  and 
(2)  redesignated  as  (i)(l)  and 
k^):  (b)(4).  (c),  (d).  (f)(1) 
tlhrough  (5),  (gX2)  and  new 
(i)(2)  amended:  new  (h)  added 

45715 

1.17  <;c)(5)(iii)  removed 32726 

(ai)i[l)(i)(B),  (eXDdi). 

^h)(2)(vi)(C)(2).        (viiKAX2), 
mX2),    (viiiXA)(2).    (3XiiXB) 

eind  (v)(B)  revised 32731 

1.35  (la^lXl).  (2Xi)  and  (4)  revised; 

|(k-l)(5)  added 45709 

(ai41X5XiXD).    (iiXH)    and    (I) 

Corrected 49955 

1.41  i(ik)(l)  revised 33848 

1.55I(!aXl)  revised 52157 

3.13  Added;  interim 18830 

3.14  .^dded;  interim 18831 

4.24:(!jXl)(v)  corrected 24390 

(v*)(3)  introductory  text  re- 
Wised;  eff.  4-30-99 58303 

4.25  i(c)(5)  introductory  text  re- 
Vised;  eff.  4-30-99 58303 

10.1  (d)  amended;  (e)  through  (h) 
r|edesignated  as  (f)  through 
[j);  new  (e)  added 55791 

10.9  db)  revised 55791 

lO.li  I  (a)(2)  revised 55791 

10.21  Revised 55791 

10.22  (b)      Introductory      text 
lended;  (b)(1)  and  (2)  added 

55791 

10.24|(a),  (b)  jmd  (c)  revised 65791 

10.26  ;(b)  amended 55791 

10.41  (f)  and  (g)  redesignated  as 

(g)  and  (h);  new  (f)  added 55791 

10.42  (b)  and  (c)  redesignated  as 
[;)  and  (e);  (a),  new  (c)  and 
cew  (e)(1)  revised;  new  (b), 
:  i)  and  (f)  added 55792 

10.©  >  (b)  revised 55793 

10.6^  (a)(1),  (2).  (bX3).  (c)  heading 
and  (1)  revised;  (cX2),  (eXD 

ind  (f)  amended 55794 

10.84  (b)  revised 55794 


10.101  (bXD  revised , 55794 

10.102  (a)  and  (d)(2)  revised;  (bX3) 
redesignated  as  (b)(4);  new 
(bX3)  and  (5)  added;  (eXD  and 

(2)  amended 55794 

(e)  correctly  designated 58811 

10.106  Heading  revised;  existing 
text   designated   as   (a);    (a) 

heading,  (b)  and  (c)  added 55795 

10.11(^10.113  (Subpart  I)  Added 

55795 

Correctly  designated 58811 

10  Appendix  A  added ~ 55796 

32.2  Revised;  Interim 18832 

32.13  Added;  interim 18832 

33.4  Introductory  text  amended; 

Interim 18834 

(aX2)  removed 32732 

33.7  (b)  amended 32732 

140.735-4  (bX3)  and  (cX5)  intro- 
ductory text  revised 32733 

Chapter  II— Securities  and  Ex- 
ctKinge  Commission  (Ports 
200-399) 

200.30-3  (aX7)(lv)  amended; 
(aX7Xv),  (64),  (65)  and  (66) 
added 59394 

201.102  (e)(i)(iv)added!!!!!!!!!!!!!!!!!!!!!57172 

201.210  (a)(1)  and  (c)  Introductory 

text  revised;  (c)(3)  added 63405 

201.221  Heading,  (a)  and  (d)  re- 
vised  63405 

230.157  Heading  and  (b)  revised 

35514 

230.497  (k)(2Xii)  corrected 19286 

230.498  (b)  and  (cX3)  corrected 19286 

231  Interpretive  releases 41404 

232.301  Revised 29105 

239.15A  Form  N-IA  corrected 19286 

240.0-10    Heading,    (a),    (b),    (e). 

(gX2).  (3)  and  (1)  revised; 
(h)(2)  and  (3)  redesignated  as 
(hX3)  and  (4);  (h)(2).  (j)  and 

(k)  added 35514 

240.3b-12  Added 59394 

240.3b-13  Added 5S395 

240.3b-14  Added 59395 

240.3b-15  Added 59395 

240.8C-1  (bXD  revised 59395 

240.11al-6  Added 59396 

240.14a-4  (c)  introductory  text 
and  (1)  revised;  (c)(2)  through 
(5)  redesignated  as  (c)(4) 
through  (7);  new  (cX2)  and  (3) 
added 29118 
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TITLE  17  Chapter  ll-Con. 

(c)(2Xlil)  corrected 50622 

240.14ar^  (e)  revised;  (f)  added 29118 

(d)  corrected 46881 

240.14a-8  Revised 29119 

(c),  (h)(2).  (1)(2)  note.  (5)  and  (9) 

corrected 50622 

(m)(2)  corrected 50623 

240.15a^l  Added 59396 

240.15bl-l  (a)  revised 59397 

240.15b9-2  Added 59397 

240.15c2-l  (b)(1)  revised 59397 

240.15c2-5  (d)  added 59397 

240.15c3-l  (a)  Introductory  text 
amended:    (a;)(5)   and   (c)(15) 

added 59397 

240.15c3-lf  Added 59398 

240.15c3-3     (a)(1)     revised;     (h) 

amended 59399 

240.15c3-4  Added 59400 

240.17a-3      (a)(4)(vl)      and      (10) 

amended ; 59401 

240.17a-4  (b)(8)  Introductory  text 
and    (XV)    amended;     (b)(10) 

added 59401 

240.17a-^  (e)(5)  added 37673 

(e)(5)(vl)  added 59213 

(o)  added 59401 

240.17a-ll  (b)  redeslg:nated  as 
(b)(1);  (b)(2)  and  (c)(4)  added; 
(c)  Introductory  text,  (e)  In- 
troductory    text     and     (h) 

amended;  (c)(3)  revised 59401 

240.17a-12  Added 59401 

240.17Ad-18  Added 37693 

(f)  added 58635 

240.36al-l  Added 59404 

240.36al-2  Added 59404 

241  Interpretative  releases....  17943.  41404 
249  Technical  correction 42229 

249.617  Amended 59404 

Form  X-17A-5  corrected 63143 

249.618  Added 37674 

249.619  Added 37694 

270  Compliance  date  extension 
29345 

270.0-10  Revised 36514 

271  Interpretive  releases 41404 

274.11A  Form  N-IA  corrected 19286 

274.24  Form  24F-2  amended 62937 

274  Appendix  A  corrected 19286 

275  Authority  citation  revised 39027 

275.0-7  Revised 35515 

275.203A-1     (b)(2).     (c)    and    (d) 

amended 39716 


275.203A-2  Introductory  text,  (b) 
introductory  text.  (1)  and  (3) 

revised;  (e)  added 39715 

(d)(2)  and  (3)  amended 39716 

275.203A-3  Introductory  text  and 

(a)  revised 39715 

275.203A-5  Removed 39716 

275.206-3  Revised 39027 

275.205-6  Added 54312 

276.206(4)-3  (a)(l)(li)(D)  amedned 

39716 

276  Interpretive  releases 39608.  41404 

279.1  Form  ADV  amended 39716 

279.3  Removed 39716 

279.9  Added 64312 

Proposed  Rules: 

1-199  (Ch.  I) 33297,  41982 

1 24142,  30668.  38625.  42600.  49883 

3 51048 

6 38537 

10 16453.30676 

17 38625.49883 

18 38526.49883 

30 39779.61051 

34 26114,  34336,  49681 

36 26114.  34336,  49681 

160 38525,  49883 

201 23604,  29301,  33306,  39054.  46716 

210 35886 

229 .„ 36886 

230 29168.36136 

240 19430.  19693.  23504.  23584,  29301. 

32628.  36886.  36138,  37709,  37710. 
47209,  64404.  59911.  63222 

242 23504.  29301 

249 23504.  23584.  29301.  36886 

270 40231 


276. 
279. 
405. 


.36632 
.36632 
.63326 


TITLE  18-CONSERVATION  OF 
POWER  AND  WATER  RE- 
SOURCES 

Chapter  I— Federal  Energy  Regu- 
latory Commission,  Department 
of  Energy  (Parts  1—399) 

36.14  (a)(7)  amended 53809 

37  Clarification 32611 

Order 38884.54258 

161.3  (1)  added 43079 

284  Order 30127 


381.: 
381. 


284.i0  (a)(( 

visec 

:i)(l)  1 

(c[)t3)(i)(] 

(a)i 

(a)i 


381.^04  (a)  i 
381.S05  (a)  I 
381.403  Am 
381.^  (a) ; 
381.^6l  Am 

Ctibpter 
C»omn 

401.01  Corn 

joorreci 
401.86  (b)(: 

CFRc< 
401.S6  (c)  c 

uon.... 
401.71—401 

Ifig  rex 
401.72  Ame 
401.78  (b)  < 

tion.... 
401.74  (b)(6 
401.82  (a)  ( 

Uon.... 
401.m  Am 
401.U2  (e)  ] 

Chqpter 
Basin 
800-8< 


803.: 

1—3 
2.... 
3.... 
4 

Amec 
KCh. 

lb.. 
33 



37.. 
153 



157 

161 

181 

250 

284. 

19861. 

341. 
342 

343. 
346.. 
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28440  (a)(6)  and  (c)  added;  (b)(1) 

svlsed 20095 

tDd)  revised 39514 

(cM3)(i)(B)  revised 53576 

381.S02  (a)  amended 44995 

381.3i)3  (a)  amended 44995 

381.i04  (a)  amended........ 44996 

381.805  (a)  amended 44996 

381.403  Amended 44996 

381.$05  (a)  amended 44996 

381.$01  Amended 44996 

Chapter  III— Delaware  River  Basin 
Commission  (Parts  400—499) 

401.0!  Correctly  designated;  CFR 

ioorrectlon 44777 

401.8i  (b)(18)  and  (d)  corrected; 

CFR  correction 44777 

401.86  (c)  corrected;  CFR  correc- 

Won 44777 

401.71—401.78  (Subpart  E)  Head- 

Ifig  revised 45943 

401.T8  Amended « 45943 

401.t8  (b)  corrected;  CFR  correc- 
tion  44777 

401.74  (b)(6)  revised 45943 

401.82  (a)  corrected;  CFR  correc- 
tion  44777 

4O1.106  Amended 45943 

401.U2  (e)  revised 45943 

CtKpter  VIII— Susqueiianna  River 
Basin  Commission  (Parts 
800-899) 

803.$  Amended 32124 

Proposed  Rules: 

1—300  (Ch.  I) 30675,  42974 

2 55682 

3 57081 

4 52853.  57086.  59916 

lb.. 41982 

33 20340 

37... 42296 

153.  52853,  55682,  57086,  59916 

157.  52853,  55682,  57086.  59916 

161 .  27526,  55562,  55563,  63425 

181... 51547 

250. ij 51547,  55562.  55563,  63425 

284  ..119861,  51547,  55562.  55563.  55682.  63425 

292.. 51310 

341 57081 

342... 57081 

343 41982,  67081 

346.J 57081 


357 57081 

362 57081 

375 52853.  55682,  57086.  59916 

380 55682.  55715 

385 27529,  41982.  51312.  55682,  57081 

1301 47448 

TITU  19-CUSTOMS  DUTIES 

CtKipter  I— United  States  Customs 
Sendee,  Department  of  tt>e 
Treasury  (Parts  1—199) 

4  Authority  citation  amended 51287 

4.6  (c)  amended ^ 51287 

4.7a  (a)  amended 51287 

4.22  Amended 52968 

4.36  (c)  amended 51287 

4.37  Revised 51287 

10  Authority  citation  amended 

51292 

10.1  (a)  Introductory  text  and  (b) 
amended 16416 

10.5  Heading  revised;  (d)  through 

(g)  amended 29954 

10.6  Amended 29954 

10.201—10.208  Undesignated  cen- 
ter heading  and  sections 
added 51292 

12.74  Revised 29122 

18  Authority  citation  amended 

51288 

18.2  (a)(1)  amended 51288 

18.11  (a)  amended 51288 

18.12  (a)  amended:  (d)  revised:  (e) 
removed..'. 51288 

18.25  (e)  removed 51288 

19.4  (b)(4)(l)(B)   amended;   (b)(5) 

revised 32944 

24  Authority  citation  amended 

55332 

24.22  (d)(5)  and  (g)(6)  amended 32944 

24.24  (d)(3)(li)  and  (e)(2)  removed; 
(d)(3)(iii).  (e)(3),  (4)  and  (5) 
redesignated  as  (d)(3)(ll), 
(e)(2),  (3)  and  (4);  (g),  (h)(1) 

and  (1)  amended 40823 

24.25  (a),  (b)(2)  and  (c)(4)  amend- 
ed; interim 29125 

24.26  Added;  Interim 29125 

101.3  Regulation  at  62  FR  37133 

eff.  date  confirmed 23214 

(b)(3)  amended 24746 

(bXD  amended 40624 

111.1  Amended 32944 
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TITLE  19  Chapter  l-Con. 

111.21  Existing  text  designated 
as  (a):  (a)  amended;  (b)  and 

(c)  added 32945 

111.22  Removed 32945 

111.23  (aXD  revised:  (b).  (c).  (d) 
and  (f)  removed;  (e)  redesig- 
nated as  (b);  new  (b)  amend- 
ed  32945 

113.62  (j)  revised 32945 

118  Authority  citation  revised 16684 

118.1  Amended 16684 

118.4  (g)  amended 16684 

118.11  (b)  and  (g)  amended 16684 

122  Authority  citation  revised 51288 

122.2  Amended 51288 

122.15  Regulation  at  62  FR  37133 

ef{.  date  confirmed 23214 

122.49  (f)  amended 51288 

122.50  Added 51288 

122.117  (bKD  amended 51289 

122.120  (d)(1)  amended 51289 

122.161  Amended 51289 

122.165  (a)  and  (b)  amended 51289 

123  Authority  citation  amended 
16416,51289 

123.1  (a)(2)  amended 51289 

123.4  (b)  amended 16416 

123.10  Added 51289 

127.2  (b)  amended 51290 

127.4  Amended 51290 

127.11  Amended 51290 

127.28  (d)  amended 51290 

128.24  (a)  amended 16417 

133  Authority  citation  amended 

51297 

133.25  Revised 51297 

141.82  (d)  amended 16417 

142.23  Amended 19399 

143.21  (a),  (b).  (c),  (f)  and  (g) 
amended 16417 

143.22  Amended 16417 

143.23  (d)  and  (1)  amended 16417 

143.26  (a)  amended 16417 

143.32  (n)  amended 32945 

143.35  Revised 32945 

143.36  (a)  amended;  (c)  introduc- 
tory text  revised 32945 

143.37  (c)  and  (d)  removed;  (a)  re- 
vised  32945 

143.38  Removed 32945 

143.39  Revised 32945 

145.4  (c)  amended 16417 

145.12  (a)(2).  (3).  (bXD  and  (c) 
amended 16417 

145.35  Amended 16417 

145.41  Amended 16417 


148.23  (c)(1)  and  (2)  heading  and 
introductory  text  amended 

16417 

48.67  (b)  amended 51290 

62  Heading  revised 32945 

Technical  correction 36992 

62.0  Re  vised 32945 

62.1—162.8  (Subpart  A)  Heading 

revised 32946 

62.1a  Removed 32946 

62.1b  Removed 32946 

62.1c  Removed 32946 

62.1d  Removed 32946 

62.1e  Removed 32946 

62.1f  Removed 32946 

:.lg  Removed 32946 

62.1h  Removed 32946 

l.li  Removed 32946 

62.71  (e)  removed 29131 

62.74  Revised 29131 

(a)(1),  (c)  and  (f)  corrected 35798 

63  Added 32946 

63.6  (b)(2)(ii)  corrected 34808 

78  Technical  correction 36992 

78.2  Table  amended  (0MB  num- 
bers)  29133,  32955,  51290,  51295 

81.12  (a)(1)    introductory    text 
and  (b)(1)  amended 32955 

81.13  Amended 32955 

81.22  (a)  amended 32955 

91.3  (a)(3)  amended 27489 

91.6  (c)(3)  amended 27489 

91.14  (c)(3)(iii)(D)    and    (iv)(C) 
amended 27489 

91.92  (g)  amended 27489 

91  Appendix  A  amended 65060 

92.4  Amended 51290 


207.))— 207 


States   inter- 
Commission 


CtKipter  ll-United 
notionol  Trade 
(Parts  200-299) 

201.7  (b)  amended 29351 

201.10  Revised 29347 

201.11  (b)(4)  and  (5)  added 30607 

201.17  Revised 29847 

201.18  (b)  and  (c)  revised 29348 

201.20  (b)(lKii).  (Hi)  and  (3Xi)  re- 
vised  29347 

201.22—201.33  (Subpart  D)  Re- 
vised  29348 

205.3    (a)(i),    (2)V    (b)    and    (d) 

amended 29351 

207.3  (b)  revised 30607 

207.45  (a)  revised 30807 

207.46  (g)  revised 30807 
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207. 5 )— 207.69  (Subpart  F)  Added 


.30608 


Chapter  III— International  Trade 
Administration,  Department  of 
Commerce  (Parts  300—399) 

351.102  Amended 65407 

351.103  Revised 24401 

351.301  (d)(6)  and  (7)  added 65417 

351.004  Added 24401 

351.a)5  Added 24402 

351.806  Added 24403 

351.501—351.527       (Subpart       E) 

Added 65407 

351.702  Added 65417 

354  Authority  citation  revised 24403 

354  i^omenclature  change 24403 

354.|ll  Amended 24403 

354.0  Re  vised 24403 

354.^'  (a)(3)  and  (4)  revised;  (a)(5) 

|a(][(}g([ 24404 

354.6  (a).  (b)r(cr(d)(i)r(2rand  (7)'" 
Revised;  (d)(8)  removed;  (d)(9) 
Itedesigmated  as  (d)(8) 24404 

354.B  Revised ....24404 

354.7  (b)  revised 24405 

354.&  (b)  revised 24405 

354.1B  (e)  removed 24405 

354.17  (b)  amended 24405 

354.18  Added 24405 

354.JP  Added 24405 


4..., 
113, 
123. 
151. 
162. 
171 
191. 


Proposed  Rules: 


36379 

31385 

27533 

31385 

51868 

.51868.  57628 
51868 


TITIE  20-EMPLOYEES'  BENEFITS 

CtKipter  I— Office  of  Workers' 
Compensation  Programs.  De- 
portment of  Labor  (Parts 
1^199) 

10  Attthorlty  citation  revised 56754 

R^sed 65306 

10.12  Revised 56754 

25  Re  vised 65340 


CtKipter  II— Railroad  Retirement 
Board  (Parts  200-399) 

200.3  Re  vised 17326 

Redesignated    as    209.5;     new 

209.3  added 32613 

209.4  Redesignated  as  209.6;  new 

209.4  added 32613 

209.5  Redesignated  as  209.7;  new 

209.5  redesignated  from  209.3 
32613 

209.6  Redesignated  as  209.8;  new 

209.6  redesignated  from  209.4 

and  revised 32613 

209.7  Redesignated  as  209.9;  new 

209.7  redesignated  from  209.5 

and  revised 32613 

209.8  Removed;  new  209.8  redesig- 
nated from  209.6  and  revised 
32613 

209.9  Redesignated  as  209.10;  new 
209.9  redesignated  from  209.7; 
(Ore  vised 32813 

209.10  Redesignated  as  209.11; 
new  209.10  redesignated  firom 

209.9  and  amended 32613 

209.11  Redesignated  as  209.12; 
new  209.11  redesignated  from 

209.10  and  revised 32613 

209.12  Redesignated  as  209.13; 
new  209.12  redesignated  from 

209.11  and  revised 32613 

209.13  Removed;  new  209.13  redes- 
ignated f^om  209.12 32613 

(b)  revised 32614 

209.14  Revised 32614 

209.15  Amended 32614 

216.74  Revised 17328 

255.8  Revised 29548 

CtKipter  ill— Social  Security . 
Administration  (Parts  400-499) 

402.30  Amended 35132 

402.35  (d)  added 35132 

402.40  (h)  added 35132 

402.45  (d)  added 35132 

402.100  Heading  and  (b)  revised 

35132 

402.105  Redesignated  trom  first 

402.110 35132 

402.110  First  402.110  redesignated 

as  402.105 35132 

402.115  Removed 35132 

402.120  Removed 35132 

402.130  Revised 36132 

402.140  Revised 35133 
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L5A-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  APRIL  1,  1998  THROUGH  NOVEMBER  30.  1998 


TITLE  20  Chapter  Ill-Con. 

402.145  Revised 36133 

402.150  (a)  revised;  (b)  removed; 

(c)  redesignated  as  (b) 35133 

402.160  (b)  and  (c)  revised 35134 

404.354  Revised 57593 

404.355  Revised 57593 

404.356  Amended 57594 

404.942  (g)  revised 35516 

404.969  Revised 36570 

404.985  Revised 24932 

404.1501^404.1599  (Subpart  P)  Ap- 
pendix 1  amended 30411 

404.1740  Revised 41416 

404.1745  Revised 41416 

404.1750  (a)  and  (d)  revised 41417 

404.1765  (a)  and  (g)(3)  revised;  (e) 

amended 41417 

404.1770  (a)(3)  amended;  (b)(3)  re- 
vised  41417 

404.1799  (c)  and  (e)  amended 41417 

416.420  (a)  revised 33546 

416.1130  (a)  revised 33546 

416.1442  (g)  revised 35516 

416.1469  Revised 36571 

416.1485  Revised 24933 

416.1540  Revised 41417 

416.1545  Revised 41418 

416.1550  (a)  and  (d)  revised 41418 

416.1565  (a)  and  (g)(3)  revised;  (e) 

amended 41418 

416.1599  (c)  and  (e)  amended 41418 

416.2010       (b)(lKili)       amended; 
(bXlXlv)     revised;     (bXl)(v) 

through  (X)  added 33849 

422.108  (b)(3)  and  (c)(3)  added;  (e) 

revised 56554 

422.104  (a)(3)  and  (b)  revised 56554 

422.105  Revised 56554 

422.106  (a)  revised;  (b)  removed; 

(c)  redesignated  as  (b) 56555 

422.107  (a)  revised;  (e)  amended 
56555 

422.110  Revised 56555 

422.701—422.710       (Subpart       H) 

Added 57058 

Chapter  V— Employment  and 
Training  Administration,  Depart- 
ment of  Labor  (Parts  600—699) 

646  Added;  Interim 15988 

Proposed  Rules: 

404 31680.  54417 

416... 32161.  42601.  54417 

654 53244 


655 „ 53244 

TITLE  21 -FOOD  AND  DRUGS 

Cliapter  i— Food  and  Drug  Ad- 
ministration, Department  of 
Heaitti  and  Human  Services 
(Parts  1-1299) 

2.10  (b)(2)  revised 51299 

3  Authority  citation  revised 26697 

5  Effective  date  confirmation 48576 

5.20  (h)  revised 41960 

5.31  (f)(2)(iii)  and  (iv)  removed 26697 

5.33  (c)  reinstated;  CFR  correc- 
tion  51299 

5.53  (aXD  and  (b)(lXi)  revised 27207 

5.73  Removed 26697 

5.74  Removed .26697 

5.200  Revised 18314 

5.210  Re  vised 18317 

5.215  Re  vised 18317 

10  Authority  citation  revised 32735 

Effective  date  confirmation 48576 

10.50  (cXlO)  removed 26697 

10.75  (b)  amended 32735 

Regulation    at    63    FR    32735 
withdrawn 50757 

(b)  redesignated  as  (b)(1);  new 

(b)(2)  added 63982 

16  Effective  date  confirmation 48576 

Authority  citation  revised 64581 

16.1  (b)(2)  amended 26697 

(bX2)  amended;  Interim 64581 

25  Effective  date  confirmation 48576 

25.31  (f)  amended 26697 

26  Added 60141 

50  Authority  citation  revised 26697 

Effective  date  confirmation 48576 

50.1  (a)  amended 26697 

54  Effective  date  confirmation 48576 

54.4  (a)  corrected 35134 

56  Authority  citation  revised 

58  Authority  citation  revised 

71  Authority  citation  revised 26698 

73.75  Regulation  at  63  FR  14817 

confirmed 51299 

74.3602  (b)(2Xv)  added 20098 

Regulation  at  63  FR  20098  con- 
firmed  45943 

99  Added 64581 

101  Technical  correction 17327 

Food  labeling  prohibitions 34084. 

34092.  34097,  34101,  34104.  34107. 

34110.  34112,  34115 

Conmient  periods  reopened 48428 


165. 
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table 
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W  ( irkshop 57594 

101.13  (g)  Introductory  text  and 
<h)    introductory    text    re- 
1  aoved;  (g)(1).  (2)  and  (3)  re- 
designated   as    (h)(4)(i),    (11) 
Id  (111):  (h)(1)  and  new  (4)(1), 
11)  and  (ill)  revised:  (j)(2)(ii), 
?K2),  (q)(2).  (3)(ii).  (5)(i)  and 

i)  amended 26980 

lOLjlil  (eK3)  amended 26980 

lOl.jW  (g)  added 37055 

(gK7)(l)(B)  corrected 63982 

IOiIk  (b)(3)(li)(B).  (C)  and  (ill) 

te  vised 30620 

101.54  (d)(2)  revised 26980 

101.6E  (d)(l)(li)(D).  (2)(lliKC), 
(iv)(C).  (4)(il)(C)  and  (5)(ii)(C) 

amended 26980 

lOl-ep  (c).  (d).  (1).  (mX4).  (n)(3). 

t),  (o)(3)  and  (4)  amended; 

iX3)  revised;  (m)(4)(iil)  and 

i)  added 26719 

)(3)  and  (4)(iii)  corrected 40024 

lOLfTD   (j)(2)   and   (4)(ii)   revised; 

(p)(3)(Ui)  added 26719 

(j){3Kiii)  corrected 40024 

165  Bffective  date  confirmation 

42198 

165.^0  (bK4)(ili)(A)  table  and  (C) 
liable  amended; 
(!b)(4)(iilKO)(3)(iw)  note  re- 
moved  25769 

Re|g\Uation  at  63  FR  25769  eff. 

date  corrected  to  2-2-98 30621 

172.BO0  Regulation  at  60  FR  21702 
eff.   date   confirmed;    (cK13) 

added 36362 

172.831  Added 16433 

172.841  (a)(2)  and  (b)  revised 57597 

173.|»0  (b)  revised ;...38747 

173.8«0  (a)(4)  introductory  text 
i^vised;  (a)(4)  table  amended 

29134 

175.105  (c)(5)  table  amended 37248. 

I  51527, 56788 

175.  L25  (a)(8)  added;  (b)(1)  revised 

.1. 51528 

175.800  (b)(3)(vii)(a)  amended 59707 

176.180  (b)(2)  table  amended 59709. 

I!  63408 

177.  IMO         (c)(2)(vli)         added; 

(lc)(3)(i)(a)(i)  revised 55943 

177.|i*30  (b)  table  amended 36175 

177.fi|115  Added 20315 


178.2010  (b)  table  amended.... 27836,  29136. 
35135.  36177.  36178.  43875.  45716. 

55945 
(b)  table  corrected;  CFR  cor- 
rection  49285 

178.3130  (b)  table  amended 38748 

178.3295  Table  amended 56789 

178.3297  (e)  table  amended.... 43874,  55946, 

59215,  59710 

178.3400  (c)  table  amended 29551 

178.3725  Table  amended 35799 

179  Technical  correction 46388 

179.26  (cKD  amended 43876 

184.1420  Added 24419 

184.1702  Added 

200  Authority  citation  revised 

Effective  date  confirmation 48576 

200.15  Revised 

201  Authority  citation  revised 

Effective  date  conflrnmtion 48576 

201.50  (b)  amended 

201.100  (c)(2)  amended 

201.307  Added .....27843 

201.322  Added;  eff.  4-23-99 56801 

207  Authority  citation  revised 26696 

Effective  date  confirmation 48576 

207.25    (b)(2),     (4).    (5)    and    (6) 

amended _ 26698 

207.31    (a)(1).    (2).    (3)    and    (c) 

amended 26698 

210  Authority  citation  revised 26698 

211  Authority  citation  revised 26688 

211.132  Heading  revised;  (a),  (d) 

introductory    text    and    (2) 
amended;  (b)  and  (c)  revised 


.59470 


310  Authority  citation  revised.... 

310.545  (a)(27),  (28)  and  (d)(28) 
added;  (d)  introductory  text 
r6vi&G(l  19802 

(a)(6)(il)(B)amended!!!!."!!!!!!!!."!!!.40649 
(a)(23)  and  (24)  redesignated  as 
(a)(23)(i)  and  (24X1);  (a)(23Xi) 
heading,  (ii).  (24)(i)  heading, 
(U)  and  (d)(26)  added;  (dXll) 
revised 44998 

312  Authority  citation  revised 

312.500—310.546  (Subpart  E)  Au- 
thority citation  revised 

314  Authority  citation  revised 

59712 
Effective  date  confirmation 48576 

314.107  (cXl)  and  (4)  amended;  in- 
terim  59712 

314.170  Amended 

314.430  (f)(6)  amended , 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  APRIL  1.  1998  THROUGH  NOVEMBER  30.  1998 


TITLE  21   Chapter  l-Con. 

341.20  (b)(1)  revised 40650 

341.80  (c)(2)(ii),  (vll),  (d)(2Ki)  and 

(vlli)  heading  revised 40650 

343  Added;  eff.  10-25-99 56814 

358  Technical  correction 46389 

368.610  Revised 43303 

369  Authority  citation  revised 26688 

Effective  date  confirmation 48576 

369.5  Removed 26698 

369.21  Amended 

429  Removed 

Efi^ective  date  confirmation 48576 

430  Removed 26068 

Effective  date  confirmation 48576 

431  Removed 26068 

Effective  date  confirmation 48576 

432  Removed 26068 

Effective  date  confirmation 48576 

433  Removed 26068 

Effective  date  confirmation 48576 

436  Removed 26068 

Effective  date  confirmation 48576 

440  Removed 26068 

Effective  date  confirmation 48576 

441  Removed 26068 

Effective  date  confirmation 48576 

442  Removed 26068 

Effective  date  confirmation 48576 

443  Removed 26068 

Effective  date  confirmation 48576 

444  Removed 26068 

Effective  date  confirmation 48576 

446  Removed 26068 

Effective  date  confirmation 48576 

448  Removed 26068 

Effective  date  confirmation 48576 

449  Removed 26068 

Effective  date  confirmation 48576 

450  Removed 26068 

Effective  date  confirmation 48576 

452  Removed 26069 

Effective  date  confirmation 48576 

463  Removed 26069 

Effective  date  confirmation. 48676 

456  Removed 26069 

Effective  date  confirmation 48576 

460  Removed 26068 

Effective  date  confirmation 48676 

610.105  (c)(2)  revised 32980 

610.106  Revised 32980 

610.600  (c)(1)  table  and  (2)  table 

amended 24106.  25164,  26981,  27844, 

27845,  29551,  31624,  31931,  36178, 
41188,  44381,  44382,  61821,  59216, 

66653 
520  Technical  correction 


520.164a  (a)  amended;  (d)(4)  added 

38474 

520.452  Added 41419 

520.680  (b)(1)  amended 26981 

520.870  Added 51300 

620.906a  (a)  removed;  (b),  (c)  and 
(d)(3)  redesignated  as  (a),  (b) 
and  (d)(4);  (d)(2)  heading  re- 
vised; (d)(2)(i)(A),  (B).  (11)  in- 
troductory text,  (A)  and  (B) 
redesigmated  as  (d)(2)(ii). 
(ill).  (3)(i).  (ii)  and  (ill);  new 

(c)  and  new  (dK3)  heading 
added 63983 

520.905c  (d)(l)(iii)  added 31624 

520.1195  (b)  amended 38474 

520.1242a  (a)  and  (d)  removed;  (b), 
(c),  (e)  and  (f)  redesignated 
as  (a)  through  (d);  new  (a), 
(b),  (c),  (d)(l)(i).  (ill)  and 
(2)(1)  revised;  new  (d)(2)(lii) 

added 69713 

520.1288  Revised 62968 

520.1445  (a)  and  (c)  heading  re- 
vised; (d)  added 29362 

(c)  removed;  (d)  revised 41189 

520.1446  (c)  redesignated  as  (d); 

new  (d)  revised 41190 

620.1484  (b)  revised;  (c)(3)  amend- 
ed  17329 

620.1486  (d)(3)  amended 45944 

620.1660d  (a)(3)  revised 44384 

520.1720a  (b)(3)  amended 36178 

520.2043  (a)(2)  revised 39727 

(b)(2)  amended 45945 

520.2098  (b)  amended 29551 

520.2158a  (b)  amended 51821 

520.2220a  (a)  revised;  (b)  removed; 
(c),  (d)  and  (e)  redesignated 

as  (b).  (c)  and  (d) 59714 

622  Technical  correction 46652 

622.84  Added 44382 

522.90b  (b)  revised 41420 

622.314  (d)(2)  added 53578 

522.533  Added 44383 

522.812  (a)  revised;  (d)(1),  (2)  and 
(3)  redesignated  as  (d)(l)(i). 
(11)  and  (ill);  (c),  new  (d)(1) 

heading  and  new  (2)  added 49003 

522.955  (d)(l)(lii)  amended 26981 

(d)(l)(i)       revised;       (d)(l)(lll) 

amended 41191 

522.970  (c)  redesignated  as  (d); 
new  (c)  added:  (b)  and  new 

(d)  revised 38749 

522.1044  (bX3)  amended 69714 


658.SI9  (d)(4] 
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522.1 1 II  (a)(2)(ii)  amended 51822 

522.lO$6  (b)  amended;  (c)  redeslg- 

nited  as  (d) 29352 

522.1W5  (a)(2)  revised;  (f)  added 

.1, 59216 

522.1182  (b)(2)(i)  amended 53578 

522.1183  (b)  removed;  (e)(1) 
aimended 44384 

522.1^a  (c)  table  amended  ...51822,  65553 

522.1^  Added 29552 

522.l6to  (c)  added;  (d)(1)  heading 

ijevised:  (d)(l)(ill)  amended 52158 

522.1«10  (d)(3)  added 45945 

522.2065  (b)  amended 24420 

522.2iie0  Amended 24107 

522.2!l2l  Added 24107 

'522.24(78  (c)(2)  added 63789 

524.8W  (d)(2)  revised 59715 

524.l|Q»4g  (b)  amended 31932 

^24.1193  (b)  and  (d)(2)  revised 44385 

524.2101  (c)  amended 26981 

529.46D  Added 25164 

529.1030  (c)  redesignated  as  (d); 
(!b)(l),  (2),  new  (d)  introduc- 
ti()ry  text,  (1)  and  (2)(i)  re- 
i^ised:  (d)(2)(iv)  and  (v)  added 

.[) 38304 

529.11B6  (b)  revised 24106 

556.113  Revised 53579 

556.150  Revised 52158 

(b)  revised 57246 

556.28??  Revised 59715 

556.Z28  Undesignated  text  des- 
ignated as  (a);  new  introduc- 
tory text,  (a)  heading  and  (b) 
a4ded 49003 

•556.2H3  Revised 41191 

556.286  Added 38750 

556.344  Revised 54352 

'556.900  Revised 52158,  57246 

556.a(l0  Revised 24107 

(c)  corrected 38304 

556.720  Revised 52158,  57246 

558  Technical  correction 46389 

558.58  (d)(l)(ill)  table  amended 27845 

558.76  (d)(3)(xv)  added 38475 

(d)(13)(xv)  added 38750 

(d)^)(xvi)  added 39028 

(d)(1)  table  amended 40825,  44385 

(d)§)(xvil)       cofrectly       des- 
ignated  48576 

(d)(i3)(xvlii)  added 51824 

558.718  (d)(3)  revised ...19185 

.  (a)C2),   (d)(1)   table  and  (2)(li) 

ttnended 27845 

558.93  (d)(4)(iv)  added 18836 


(d)(l)(xi)(b)  and  (xll)(6)  amend- 
ed  27845 

(d)(4)(i)(b),  (ll)(ft),  (ill)  intro- 
ductory text,  (d).  (iv)  intro- 
ductory text  and  (c)  amended 

44385 

558.115  (d)(l)(il)  and  (2)(il)  revised 

59216 

558.120  (d)(l)(lii)(b)  amended 27845 

558.128    (a)(1)    and    (d)(1)    table 

amended 27845 

(d)(1)  table  amended 57246,  65554 

558.145  (a)(1)  and  (2)  amended 27845 

558.175    (d)(l)(iii)(b)    and    (iv)(6) 

amended 17948,27845 

558.195  (d)  table  amended 17948,  27845, 

38475,  51824 
558.300   (c)   redesignated   as   (d); 
new    (d)    introductory    text 

added;  new  (d)(1)  revised 54353 

558.305  (a)  amended 27845 

558.311  (e)(l)(ll)  table  amended 17948 

(b)(2)  through  (7),  (e)(l)(v) 
table,  (2)(v)  and  (3)(v)  amend- 
ed  27845 

558.325  (c)(3)(xii)  revised 57248 

558.340  (a)  amended 27845 

558.342      (d)(3)(Ii)      and      (6)(ii) 

amended 27845 

(d)(8)  added 41191 

558.355  (a)  amended 24420 

(b)(8),  (9),  (f)(l)(iv)(5),  (v)(6), 
(xivXft).   (xv)(fe)  and  (xvl)(b) 

amended 27845 

(f)(2)(iii)  added 52969 

558.363  (a)(6),  (d)(l)(viii)  and  (ix) 

added 51823 

(d)(2)  revised 57248 

558.366  (c)  table  amended 57249 

558.369  (c)  removed;  (d)  introduc- 
tory text  revised;  (d)(1),  (2) 
and  (3)  redesignated  as 
(dXlKi).  (il)  and  (lii);  (d)(1) 

heading  and  (2)  added 39028 

558.450  (d)(3)(lii)  added 41192 

558.460  (b)  and  (c)  redesignated  as 
(c)  and  (d);  new  (b)  added; 

(d)(1)  table  revised 36179 

558.515  (d)(l)(iv)(6)  amended 17948 

(a)  and  (d)(lXvI)(6)  amended 27845 

558.530  (c)  removed:  (d)(5Xx)  re- 
vised  38476 

558.550  (aXl).  (dXl)(vli)(c),  (IxXc), 
(xvXc)  and  (xvi)(c)  amended 
27846 


183-249(2)  98-3 
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LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  APRIL  1.  1998  THROUGH  NOVEMBER  30,  1998 


TITLE  21   Chapter  l-Con. 

(a)  revised;  ((i)(l)(xv)(c)  amend- 
ed  65554 

558.575  (a)(1)  and  (2)  amended 27846 

568.582  (a)  amended 27846 

558.600  (c)(4)(Ii)  amended 27846.  52969 

558.680  (c)(1)  table  amended 38750 

573.460  (b)(1).  (2)(11),  (ill)  and 
(3)(iv)       revised;       (b)(2)(lv) 

added 53580 

606.121  (e)(l)(il)  amended 16685 

610.11  (g)  revised 19403 

Regulation    at    63    FR    19403 

withdrawn  In  part 41718 

610.30  Amended 16685 

640.2  (e)(3)  amended 16685 

640.17  Amended 16685 

640.24  (b)  amended 16685 

640.64  (c)(2)  amended 16685 

640.69  (b)  amended 16685 

640.70  (a)(3)  amended ..16685 

640.74  (b)(2)  amended 16686 

640.101  (a)  amended 16686 

640.102  (c)  and  (e)  amended 16685 

640.104  (a)  amended 16685 

800  Authority  citation  revised 26699 

801  Interpretation 24934 

Ek;onomic  analysis  statement 

29552,  46171,  50660 

801.437  Note  added 46175 

803.1  (a)  revised 26074 

Regulation    at    63    FR    26074 
withdrawn 46717 

803.3  (c)  Introductory  text 
amended;  (m)  through  (ee) 
redesignated  as  (n)  through 
(ff);  (c)(1).  new  (p)  Introduc- 
tory text,  (1)  and  (r)(2)  re- 
vised; (g)  and  new  (m)  added 
26074 

Regulation    at    63    FR    26074 
withdrawn 45717 

803.9  (cX2)  amended:  (c)(3)  re- 
moved; (cK4)  redesignated  as 
(c)(3) 26075 

Regulation    at    63    FR    26075 
withdrawn 45717 

803.10  Heading,  (a)(2)  and  (c)(5) 
revised;  (b)  added .26075 

Regulation    at    63    FR    26075 
withdrawn 45717 

803.11  Amended 26075 

Regulation    at    63    FR    26075 

withdrawn , 45717 

803.12  (b)  revised 26075 

Regulation    at    63    FR    26075 

withdrawn 45717 


803.17  Introductory  text  amend- 
ed  26075 

Regulation    at    63    FR    26075 
withdrawn 45717 

803.18  Heading,  (b)(l)(ii)  and  (2) 
revised;  (a),  (b)(1)  introduc- 
tory text  and  (c)  amended; 

(d)  added. 26075 

Regulation    at    63    FR    26075 
withdrawn 45717 

803.19  (b)  and  (c)  amended 26075 

Regulation    at    63    FR    26075 

withdrawn 45717 

803.20  (a)  introductory  text  and 
(2)  amended;  (a)(1)  revised; 
(b)(2)  added 26075 

Regulation    at    63    FR    26076 

withdrawn 45717 

803.22  (a)  and  (b)(1)  amended 26076 

Regulation    at    63    FR    26076 

withdrawn 45717 

803.33  Heading  revised;  (a)  Intro- 
ductory text,  (2),  (5),  (7)  in- 
troductory text,  (vl)  and  (c) 

amended .26076 

Regulation    at    63    FR    26076 

withdrawn 46717 

803.40-803.43  (Subpart  D)  Added 

26076 

Regulation    at    63    FR    26076 

withdrawn ...45717 

803.56  Introductory  text,  (a)  and 

(b)  amended 26076 

Regulation    at    63    FR    26076 

withdrawn 45717 

803.67    (a),    (b),    (c)(1)    and    (d) 

amended 26076 

Regulation    at    63    FR    26076 

withdrawn 45717 

804  Heading  revised 26077 

Regulation    at    63    FR    26077 

withdrawn 45717 

804.1  (a)  revised 26077 

Regulation    at    63    FR    26077 

withdrawn 45717 

804.3  (d)  revised:  (m)(l)  and  (2) 

amended 26077 

Regulation    at    63    FR    26077 

withdrawn 45717 

804.25  (a)(1)  and  (2)  amended;  (c) 

removed 28077 

Regulation    at    63    FR    26077 

withdrawn 45717 

806  Heading  revised 42232 

Regulation  at  63  FR  42232  eff. 
date  delayed  to  2-22-99 
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8064  (a)  and  (b)(1)  revised 42232 

Re^rulation  at  63  FR  42232  eff. 

date  delayed  to  2-22-99 63983 

806.2  (f)  revised 42232 

Reierulatlon  at  63  FR  42232  eff. 

date  delayed  to  2-22-99 63983 

806.10  Regulation  at  62  FR  27191 

eff.  5-1&-98 18836 

(a),  (b),  (c)  Introductory  text 
and  (2)  revised;  (c)(4),  (d)  and 

(e)  amended 42232 

806.20  Regulation  at  62  FR  27191 

eff.  &-18-98  ....„ 18836 

(a)  and  (c)  revised 42233 

Regulation  at  63  FR  42233  eff. 

date  delayed  to  2-22-99 63983 

806.30  Revised 42233 

Regulation  at  63  FR  42233  eff. 

4&te  delayed  to  2-22-99 63983 

807  Beading  revised 51826 

807J3  (d)(2)  and  (g)  revised;  (s) 

added 51826 

807.20  (a)(4)  revised;  (c)  removed; 
Id)  redesignated  as  (c);  (c)(3) 

|dded 51826 

C^drrected 65555 

807.22  (c)  amended 51826 

812  Authority  citation  revised 26699 

812j35  (a)  revised 64625 

814i39  (a)  Introductory  text  and 

M)  revised;  (f)  added 20533 

Regulation    at    63    FR    20533 

Withdrawn 42699 

(i)  Introductory  text  revised; 
ja)(4)  removed;  (a)(5)  through 
(8)    redesignated    as    (a)(4) 

through  (7);  (f)  added 54044 

814i^00  (a)(2)  and  (d)  revised;  (e) 

lidded 19188 

Bf^gulatlon    at    63    FR    19188 

:  fvlthdrawn 40825 

(iK2)  and  (d)  revised;  (e)  added 

I  59220 

814'J04  (b)  removed;  (c),  (d)  and 
(e)  redesignated  as  (b),  (c) 
i,nd  (d);  new  (b)(5)  and  new 
(d)  revised;  new  (c)  amended 

19189 

Igulatloh    at    63    FR    19189 

rithdrawn 40825 

removed;  (c).  (d)  and  (e)  re- 
j  designated  as  (b),  (c)  and  (d); 
new   (b)(5)  and  new   (d)  re- 

'  vised;  new  (c)  amended 59220 

814406  Revised 19189 


Regulation    at    63    FR    19189 

withdrawn.. 40825 

Revised 59220 

814.108  Revised 19189 

Regulation    at    63    FR    19189 

withdrawn 40825 

Revised 59220 

814.112  (a)  Introductory  text  and 

(b)  re  vised 19189 

Regulation    at    63    FR    19189 

withdrawn 40825 

(a)  introductory  text,  (1)  and 

(b)  re  vised 59221 

814.114  Revised 19189 

Regulation    at    63    FR    19189 

withdrawn 40825 

Revised 59221 

814.116  (a)  and  (d)  amended;  (e) 

added 19189 

Regulation    at    63    FR    19189 

withdrawn 40825 

(a)  and  (d)  amended;  (e)  added 

59221 

814.118  (e)  revised 19189 

Regulation    at    63    FR    19189 

withdrawn 40825 

(a)(8)  revised;  (e)  removed 59221 

814.120  Revised 19189 

Regulation    at    63    FR    19189 

withdrawn 40825 

Revised 59221 

814.124  (a)  amended 19190 

Regulation    at    63    FR    19190 

withdrawn 40625 

(a)  amended 59221 

814.126  (a)  amended;  (b)  revised 

19190 

Regulation    at    63    FR    19190 

withdrawn 40825 

(a)  amended;  (b)  revised 59221 

862.9  Heading  revised;  introduc- 
tory text  designated  as  (a); 
(a)  and  (b)  redesignated  as 
(a)(1)  and  (2);  new  (b)  added 

59224 

862.1440  (b)  revised 59225 

862.1635  (b)  revised 59225 

862.1825  Added 40366 

864.9  Introductory  text  des- 
ignated as  (a);  (a)  and  (b)  re- 
designated as  (a)(1)  and  (2); 

new  (b)  added 59225 

864.1860  Added 30142 

864.6100  (b)  revised 59225 

864.6400  (b)  revised 59225 

864.9160  (b)  revised 59225 
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TITLE  21   Chapter  l-Con. 

864.9550  (b)  revised 59226 

864.9575  (b)  revised 59226 

864.9600  (b)  revised 59226 

864.9700  (b)  revised 59226 

866.9  Introductory  text  des- 
Igrnated  as  (a);  (a)  and  (b)  re- 
designated as  (a)(1)  and  (2); 

new  (b)  added 59226 

866.3060  (b)  revised 59226 

866.3085  (b)  revised 59226 

866.3135  (b)  revised 59226 

866.3165  (b)  revised 59226 

866.3220  (b)  revised 59226 

866.3280  (b)  revised 59226 

866.3300  (b)  revised 59226 

866.3320  (b)  revised 59227 

866.3350  (b)  revised 59227 

866.3415  (b)  revised 59227 

866.3550  (b)  revised 59227 

866.3660  (b)  revised 59227 

866.3930  (b)  revised 59227 

866.5040  (b)  revised 59227 

866.5320  (b)  revised 59227 

866.5380  (b)  revised 59227 

866.5460  (b)  revised 59227 

866.5490  (b)  revised 59227 

868  Preamendment  device  reten- 
tion  35516 

872.1870  Added 59717 

876.9  Introductory  text  des- 
igmated  as  (a);  (a)  and  (b)  re- 
designated as  (a)(1)  and  (2); 

new  (b)  added 59227 

876.1620  (b)  revised 59228 

876.1800  (b)  revised 59228 

876.2040  (b)(1)  revised 59228 

876.4370  (b)(1)  revised 59228 

876.4650  (b)  revised 59228 

876.4680  (b)  revised 59228 

876.4890  (b)(1)  revised 59228 

876.5250  (b)(1)  revised 59228 

878.5360  Revised 57060 

880.9  Introductory  text  des- 
ignated as  (a);  (a)  and  (b)  re- 
designated as  (a)(1)  and  (2); 

new  (b)  added 59228 

880.2200  (b)  revised 59228 

880.2920  (b)  revised 59228 

880.2930  Added 59718 

880.5100  (b)  revised 59229 

880.5140  (b)  revised 59229 

880.5475  (b)  revised 59229 

880.5500  (b)  revised 59229 

880.5550  (b)  revised 59229 

880.5960  Added 69718 

880.6470  (b)  revised 59229 


880.6775  (b)  revised 59229 

880.6910  (b)  revised 59229 

880.6990  Added 59718 

882.9  Introductory  text  des- 
ignated as  (a);  (a)  and  (b)  re- 
designated as  (a)(1)  and  (2); 

new  (b)  added 59229 

882.5050  (b)  revised 59229 

882.5970  Added 40651 

884  Preamendment  device  reten- 
tion  35516 

884.6100—884.6190     {Subpart     G) 

Added 48436 

886.9  Heading  revised;  introduc- 
tory text  designated  as  (a); 
(a)  and  (b)  redesignated  as 
(a)(1)  and  (2);  new  (b)  added 
59229 

886.3100  (b)  revised . ........................ .59230 

886.3130  (b)  revised 59230 

886.3800  (b)  revised 59230 

888.3070  Added 40040 

890  Preamendment  device  reten- 
tion  35516 

890.9  Introductory  text  des- 
ignated as  (a);  (a)  and  (b)  re- 
designated as  (a)(1)  and  (2); 

new  (b)  added 59230 

890.1925  (b)  revised 59230 

890.3500  (b)  revised 59231 

890.3525  (b)  revised 59231 

890.3710  (b)  revised 59231 

890.3725  (b)  revised 59231 

890.5160  (b)  revised 59231 

890.5170  (b)  revised 59231 

890.5225  (b)  revised 59231 

890.5720  (b)  revised ....59231 

890.5740  (b)  revised 59231 

892.9  Heading  revised;  introduc- 
tory text  designated  as  (a); 
(a)  and  (b)  redeslgrnated  as 
(a)(1)  and  (2);  new  (b)  added 
59231 

892.1980  (b)  revised ...................59231 

892.2010  Added 23387 

(a)  and  (b)  corrected 44998 

892.2020  Added 23387 

(a)  and  (b)  corrected 44998 

892.2030  Added 23387 

892.2040  Added 23387 

892.2050  Added 23387 

900.2  (d)  revised;  eff.  4-28-99 56558 

900.12  (a)(2)(li).  (c)(4)(i).  (d)(2) 
and  (e)(10)  amended; 
(a)(2)(iv)(A).  (3)(ill)(B), 

(c)(4)(il).  (e)(1)  introductory 
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;5xt,  (8)(ii)(A)  and  (f)(3)  re- 
i  ised;  eff.  4-2&-99; 

t)(4)(Iii)(B)  revised;  eff.  10- 

!|M)2 56558 

1240  Technical  correction 29591 

1240lT0  Removed 26078 

1270[^  (b)(1)  amended 16686 


1.... 
2.... 
3... 
5... 
10.. 
16.. 
20.. 
25.. 
26.. 
50.. 
56.. 
58.. 
70.. 
71., 
73.. 
74.. 
80.. 
81.. 
82.. 


100. 
101. 

102. 
120 
165. 
178. 
200. 
201 
207, 
210. 
211. 
216 
310 
312 
314. 
315, 
316, 
320, 
334 
341, 
352, 
369, 
429, 
430, 
431, 
432, 


Proposed  Rules: 


64930 

51322 

26690.  40858,  42773,  46718 

26690,  40858,  42773.  46718 

(26690,  32772.  40858,  42773.  46718.  50815 

26690.  31143.  35551 

40069.  40858.  42773,  46718 

26690 

17744 

26690 

: 26690 

26690 

30150 

26690 

30150 

30150 

30150 

30150 

30150 

:... 31143.35551 

27502 

20486.  23624.  24254.  24593.  27016. 

30150.  45427.  62977 

20148 

20450.  24254,  37057,  40072 

25789 

30150 


26690,30150 

26690,  26744,  40858.  42773.  46718 

26690 

26690 

54082.55564 

,26690.  33592.  40858.  42773.  46718.  59746 

26690.  40858.  42773.  46718 

26690.  59746.  64222 

28301.  41219.  55067 

, 40858.  42773.  46718 

64222 

27886.33592 

38762 

56584 


.26127 
.26127 
.26127 


433 26127 

436 26127 

440 26127 

441 26127 

442 26127 

443 26127 

444 26127 

446 26127 

448 .......; 26127 

449 26127 

450 26127 

452 26127 

453 26127 

455 26127 

460 26127 

600 40858.  42773.  46718.  59746 

601  ...28301.  40858.  41219.  42773.  46718.  55067 

607 40858,  42773.  46718 

610....... 19431.  40858.  42773.  46718 

640 40858.  42773.  46718 

660 40858.  42773.  46718 

701 30160 

800 26690 

803 26129 

804 26129 

806 42300 

807 26744,  51874,  &5566 

808 39789 

809 29174 

812 26690.  38131 

814 19196.  20558 

820 29364 

862 „ 63222 

864 29174.  63222 

868 44177,  63222 

870.... 63222 

872 53859.63222 

874 25794.  40673,  63222 

876 63222 

878 63222 

880 59917.  63222 

882 40673.63222 

884 44177,  63222 

886 63222 

888 63222 

890 40677,  44177,  63222 

892..... .63222 

900 59750 

1020 57957 

1271 26744 

1300 ~ 49506 

1308 18170,59751 

1310 49506.  55811,  63253 

1312 59761 
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CHANGES  APRIL  1,  1998  THROUGH  NOVEMBER  30,  1998 


TITLE  22-FOREIGN  RELATIONS 

Chapter  I— Department  of  State 
(Parts  1-199) 

40.11  Regulation  at  62  FR  67567 
confirmed 64625 

40.22  Regulation  at  62  FR  67567 

confirmed 64625 

40.52  Regulation  at  62  FR  67567 

confirmed 64625 

40.61  Regulation  at  62  FR  67567 
confirmed 64625 

40.62  Regulation  at  62  FR  67567 
confirmed 64625 

40.66  Regulation  at  62  FR  67567 
confirmed 64625 

40.67  Regulation  at  62  FR  67567 
confirmed 64625 

40.68  Regulation   at  63   FR   670 
confirmed 36366 

40.91  Regulation  at  62  FR  67567 
confirmed;  (a)  revised 64625 

40.92  Regulation  at  62  FR  67567 
confirmed 64625 

40.93  Regulation  at  62  FR  67567 
confirmed 64625 

40.104  Regulation  at  62  FR  67567 
confirmed 64625 

40.105  Regulation  at  62  FR  67567 
confirmed 64625 

40.204  Removed 16686 

41  Authority  citation  revised 48577 

41.2  {g)(3)  and  (4)  redesignated  as 
(g)(5)  and  (6);  new  (g)(3)  and 

(4)  added 16893 

41.3  (e)  amended 48577 

41.12  Table  amended 48578 

41.21  Heading  revised 48578 

42.22  (c)   removed;    (d)   redesig- 
nated as  (c) 48578 

41.32  Revised 16893 

41.33  Revised 16894 

42.51  (a)(2)  and  (d)  removed;  (a)(1) 

introductory  text,  (i),  and 
(11)  redesignated  as  (a)  intro- 
ductory text,  (1)  and  (2) 48578 

42.54  (a)(2)  amended 48578 

42.64  (b)  amended 48578 

41.101  Regulation  at  63  FR  671 

confirmed:  (c)(1)  amended 36366 

41.107  (c)  redesignated  as  (c)(1); 

(c)(2)  added;  interim 24108 

(c)(2)(i)  revised 52969 

41.121  Regulation  at  63  PR  671 

confirmed 36366 


41.122  (a)(4)  and  (h)(9)  added 16895 

50  Authority  citation  revised 20815 

50.40  (a)  amended 20315 

51.70  Regulation  at  62  FR  62695 

confirmed 44777 

51.80  Regulation  at  62  FR  62695 

confirmed 44777 

93  Authority  citation  revised 16687 

93.1  (a),  (b),  (c)  and  (e)  amended 

16687 

121.1  Amended 17330 

140  Added 36574 

CtKipter  II— Agency  for  Inter- 
naftbnal  Development.  Inter- 
national Development  Co- 
operation Agency  (Parts 
200-299) 

228.11  (e)  revised 38751 

228.21  (a)  amended;  (c)(4)  revised 

38759 

228.51  (a)  introductory  text  and 

(1)  revised 38751 

228.53  Introductory  text  and  (a) 

revised 38752 

Chapter  V-United  States   Infor- 
mation Agency  (Parts  500—599) 

514  Suspension  of  applicability 

34276 

Policy  statement 42233 

514.90    (Subpart    H)    Added;    in- 

terim 34810 

Proposed  Rules: 

201 49682 

503 15800 

TITLE  23-HIGHWAYS 

Chapter  I— Federal  Highway  Ad- 
ministration. Department  of 
Transportation  (Parts  1—999) 

655.601  (a)  revised 33549 

Chapter  II— National  Highway 
Trafnc  Safety  Administration 
and  Federal  Highway  Adminis- 
tration, Department  of  Transpor- 
tation (Parts  1200-1299) 

1225  Added;  interim 46886 

1240  Added;  interim 57909 
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1270 1  (Subchapter  D)  Added;  in- 

itjerim 53585 

1273  Added;  interim 55802 

Chapter  III— National  HIgtiway 
Traffic  Safety  Administration. 
Department  of  Transportation 
(Parts  1300-1399) 

133$  Added;  interim ...54048 

1340  Added 46392 

1344;Added;  interim 52597 

Proposed  Rules: 

:  ^  (Ch.  I) 52206 

31950.31957 

27228,64434 

33220,44415 


1— : 
655 
658 
133 


TITLE  24-HOUSING  AND 
URBAN  DEVELOPMENT 

Sult)litle  A-Office  of  fhe  Sec- 
retary. Department  of  Housing 
and  Urtxin  Development  (Parts 
0-99) 

5.100  Amended 23853 

5.2M  Amended 23853 

5.403  (a)  revised;  (b)  amended 23853 

5.520  (c)(l)(li)  and  (2)(i)  revised 

li 23853 

5.701—5.705  (Subpart  G)  Added 46577 

5.801  Added 46591 

8.28  (a)(5)  revised 23863 

50.19  (b)(17)  revised;  interim 48990 

Ctiopter  II— Office  of  Assistant 
Secretary  for  Housing-Federal 
Itousing  Commissioner,  Depart- 
ment of  Housing  and  Urt>an  De- 
velopment (Parts  200—299) 

200i3— 200.106  (Subpart  A)  Heaing 

j  added 46592 

200f36  Added 46692 

20li20  Regulation  at  62  FR  65181 

confirmed 44361 

20li{6  Regulation  at  62  FR  65181 

confirmed 44361 

202;^  Regulation  at  62  FR  65181 

j  confirmed 44361 

2021$  Regulation  at  62  FR  65181 

I  konfirmed 44361 

20ii  Regulation  at  62  FR  65181 

confirmed 44361 


202.7  Regulation  at  62  FR  65182 

confirmed;  (a)  amended 44361 

203.3  Regulation  at  62  FR  65182 
confirmed 44361 

203.4  Regulation  at  62  FR  65182 
confirmed 44361 

203.256  (b)(6)  revised;  interim 29507 

206.46  (e)  revised;  interim 17666 

207.260  Added 46578 

236.1  Heading  revised;  (b)  redes- 
ignated as  (c);  new  (b)  added 

46592 

246.20  Revised 64803 

266.506  (b)(6)  removed. ....„ 46578 

(b)(7)  revised 46593 

266.607  Added 45678 

266.510  (a)  revised 46578 

Ctiopter  ill- Government  National 
Mortgage  Association,  Depart- 
ment of  Housing  and  Urban  De- 
velopment (Parts  300—399) 

320.6   (a)   amended;    (e)   and   (f) 
.  added    (0MB    number);    in- 
terim  61251 

320.13  Revised;  interim 51251 

Ctiapter  iV-Offlce  of  Multifamiiy 
Housing  Assistance  Restructur- 
ing, Department  of  Housing  and 
Urtxin  Development  (Parts 
400-499) 

Chapter  IV  E^stablished;  interim 

48943 

401  Forums 50527 

Technical  correction 65333 

402  Forums 60627 

Technical  correction 66333 

Chapter  V— Office  of  Assistant 
Secretary  for  Community  Plan- 
ning and  Development,  Depart- 
ment of  Housing  and  Urtxin  De- 
velopment (Parts  500—599) 

Chapter  V  Clarification 35135 

670.416  (k)(3)(ii)  revised 31860 

670.416  Regulation  at  63  FR  9683 

confirmed 48438 

598  Added;  interim 19155 

Regulation  at  63  FR  19155  con- 
firmed  52969 

698.200  0MB  number 63262 

598.205  0MB  number 53262 
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CHANGES  APRIL  1.  1998  THROUGH  NOVEMBER  30.  1998 


TITLE  24  Chapter  V-Con. 

598.210  0MB  niunber 53262 

598.215  0MB  number 53262 

598.415  0MB  number 53262 

598.430  0MB  number 53262 

Chapter  Vlll-Offlce  of  the  Assist- 
ant Secretary  for 
Housing— Federal  Housing 
Commissioner,  Department  of 
Housing  and  Urtxin  Develop- 
ment (Section  8  Housing  Assist- 
ance Programs  and  Section  202 
Direct  Loan  Program)  (Parts 
800-899) 

Chapter  VIII  Heading  revised 64803 

880.201  Amended 46578 

880.207  (a)  removed 46578 

880.601  (d)(1)  revised 46593 

881.201  Amended 46578 

881.207  (a)  removed 46578 

882  Heading  and  authority  cita- 
tion revised 23853 

882.101  Revised 23853 

882.102  Revised 23853 

(b)  amended.... 46578 

882.106  Removed 23854 

882.108  Removed.. 23864 

882.109  Removed 23854 

882.110  Removed 23854 

882.111  Removed 23854 

882.112  Redesignated  as  882.414 23854 

882.118  Removed 23854 

882.201—882.219  (Subpart  B)  Re- 
moved  23854 

882.217  Redesignated  as  882.517 23854 

882.301—882.335  (Subpart  C)  Re- 
moved  23854 

882.401  Revised 23854 

882.402  Removed 23854 

882.404  Revised 23854.  46579 

882.406  Redesignated  as  882.810 23867 

882.407  Revised 23855 

882.411  (c)  amended 23855 

882.413  (c)  removed 23855 

882.414  Redesignated  from  882.112 
23864 

882.501  Removed 23855 

882.502  Removed 23855 

882.503  Removed 23856 

882.504  Removed 23856 

882.505  Removed 23855 

882.506  Removed 23855 

882.508  Removed 23866 


.23866 


.23866 


882.511  Heading  revised:  (a) 
through  (e)  redesignated  as 
(b)  through  (f);  new  (a)  added 

882.614  (a)(1).  (d)(1)  introductory 
text,  (iv)  and  (v)  amended: 
(dK2)(vi)  redesignated  as 
(d)(l)(vi):  (e)  revised 

882.615  (b)  amended;  (c)  redesig- 
nated as  (d);  new  (c)  added 
23855 

882.617  Redesignated  from  882.217 

23854 

882.601—882.606  (Subpart  F)  Re- 
moved  23864 

882.701—882.759  (Subpart  G)  Re- 
moved  ; 23854 

882.802  Amended 23865 

882.803  (b)  revised 23865.46579 

882.805  (d)(l)(l)(B)  amended;  (c) 
revised 23855 

882.806  Heading,  (a)(3)  and  (4)  re- 
vised; (a)(2)  amended:  (a)(2) 
undesignated  text  designated 

as  (aK2)(ll);  (a)(2)(i)  added 23856 

882.807  (a)  and  (d)  revised 23856 

882.808  (d).  (i)(l).  (3)  and  (o) 
amended;  (b)(4).  (c)  and  (i)(2) 
revised 23867 

882.810  Removed:  new  882.810  re- 
designated from  882.406:  new 

(g)(l)(iii)(C)  amended 23867 

883.302  Amended 46579 

883.310  (a)(1)  and  (b)(1)  removed 

46679 

884.102  Amended 46579 

884.110  (b)  revised 46579 

886.102  Amended 46679 

886.113  Heading,  (a),  (b)  and  (n) 
introductory  text  revised: 
introductory  text.  (c) 
through  (h)  and  (j)  through 

(m)  removed 46579 

886.302  Amended 46580 

886.307  Heading,  (a),  (b).  (m)  in- 
troductory text  and  (n)  in- 
troductory text  revised:  in- 
troductory text,  (c)  through 
(h).  (j)  through  (1),  (o)  and  (p) 

removed 46580 

886.318  (d)(1)  revised 46693 

888  Fair  market  rent  schedules 

61224.52858 

891.180  Added 46680 

891.186  Added 64803 
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CHANGES  APRIL  1,  1998  THROUGH  NOVEMBER  30,  1998 


7S 


Chapter  IX— Office  of  Assistant 
Secretary  for  Public  and  Indian 
Housing,  Department  of  Hous- 
ing and  Urtxsn  Development 
(Pftrts  900-999) 

901.ll  I  (c)(1)  existing  text  des- 
ikhmted  as  (c)(l)(li);  (c)(l)(i) 

added 46617 

902  Added 46617 

965.601  (Subpart  F)  Added 46580 

968.liDb  (e)(3)  and  (4)  redeslgrnated 
i^  (e)(4)  and  (5);  new  (e)(3) 

*nd  (f)(4)  added 46107 

968.13J2  (f)(4)  amended 46108 

982  Authority  citation  revised 23857 

982.4!  Revised 23857 

Corrected 31625 

982.53  (a)  revised 23859 

982.54  (d)(7)  revised;  (d)(15) 
through  (19)  redesignated  as 
(d)(18)  through  (22);  new 
(;d)(15).  (16)  and  (17)  added 23859 

982.1jq2  (d)  removed 23895 

982.li32  (a)(3)  added;  (c)(1)  revised 

23859 

982.158  (a)  designation  and  (b)  re- 
moved  23860 

982.158  (f)(6)  amended:  (f)(7)  re- 
designated as  (f)(8):  new  (f)(7) 

added 23860 

(a)  amended 46593 

982.204  (c)  revised 23860 

982.205  Heading  and  (c)  revised 
23860 

982.206  (b)(1)  amended:  (a)(2)  re- 
vised  23860 

982.207  (c)  redesignated  as  (d); 

new  (c)  added 23860 

982.302  (a)  revised 23860 

982.303  (b)(1)  amended:  (b)(2)  re- 
vised  23880 

982.366  (d)  and  (e)  redesignated  as 

<*)  and  (f):  new  (d)  added 27437 

9B2.W  Added 23860 

Coifrected 31625 

982.332  (cX7)  revised;  (cX8) 
amended;  (c)(9)  redesignated 
M  (cX12):  new  (c)(9).  (10)  and 
(U)  added 23860 

982.401  (aKD  amended 23861 

982.4(12  (c)  revised 23861 


982.451  (a)  removed;  (b)  and  (c) 
redesignated  as  (a)  and  (b) 
23861 

982.452  (b)(2)  revised 23861 

982.501—982.517       (SubiMirt       K) 

Added 23861 

982.552  (a)(1)  revised 23865 

982.601—982.624  Added 23865 

982.623  (b)(2)(i)  corrected 31625 

983.-1  Revised 23870 

983.2  Introductory  text  amended 
23870 

983.3  (d)  added 23870 

983.5  Revised 23870.  46580 

983.7  (b)  introductory  text  and 

(7)  revised;  (b)(5)  amended: 
(d)  and  (f)  removed;  (b)(8) 
and  (c)  added;  (c)  and  (g)  re- 
designated as  (d)  and  (f) 23870 

983.10  (g)(l)(ili)(B)  amended 23871 

983.12  Revised 23871 

983.13  Revised 23871 

983.14  Removed 23871 

983.51  (d)  Introductory  text  re- 
vised  23871 

983.52  (a)  and  (c)  amended 23871 

983.55  (a)  and  (b)  amended 23871 

983.101  (b)(3)  amended 23871 

983.103  (d)  amended 23871 

983.151  (b)(3)  amended 23871 

983.201  Revised 23871 

983.202  Amended 23871 

983.203  (a)(1).  (b).  (d)(6)  and  (g)(1) 
amended;  (e)  added 23871 

983.204  (e)  added 23871 

983.205  Removed:  new  983.205  re- 
designated from  983.206 23871 

983.206  Redesignated  as  983.205; 
new  983.206  redesignated 
from  983.207 23871 

983.207  Redesignated  as  983.206; 
new  983.207  redesignated 
from  983.206  and  revised 23871 

983.208  Redesignated  as  983.207 23871 

963.251—983.262       (Subpart       F) 

Added 23871 

986  Added 48SS6 

985.102  Stayed 485e0 

985.105  (a),  (b).  (d)  and  (e)  stayed 

48560 

985.107  Stayed 486e0 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  APRIL  1.  1998  THROUGH  NOVEMBER  30.  1998 


TITLE  24 

Chapter  X— Office  of  Assistant 
Secretary  for  Housing-Federal 
Housing  Commissioner,  Depart- 
ment of  Housing  and  Urtxin  De- 
velopment (Interstate  Land 
Sales  Registration  Program) 
(Parts  1700-1799) 

1005.101  Revised;  interim 48990 

1005.103  Amended;  interim 48990 

1005.104  (d)  and  (e)  revised;  in- 
terim  48990 

1005.105  (d)(2).  (3),  (4).  (e)  and  (0 
revised;  interim 48990 

1005.106  Revised:  interim 48990 

1005.107  (a)(1)  and  (b)  introduc- 
tory text  revised;  (b)(2) 
amended;  interim 48991 

1005.111  Revised;  interim 48991 

1005.112  Amended;  interim 48991 

CtKipter  X— Office  of  Assistant 
Secretary  for  Housing— Federal 
Housing  Commissioner.  Depart- 
ment of  Housing  and  Urtxsn  De- 
velopment (Interstate  Land 
Sales  Registration  Program) 
(Parts  1700-1799) 

1710.20  (a)  amended 54332 

1710.35  (a)  revised 54332 

CtKipter  XX-Offlce  of  Assistant 
Secretary  for  Housing— Federal 
Housing  Commissioner,  Depart- 
ment of  Housing  and  Urtxin  De- 
velopment (Parts  3200-3899) 

3280  Interpretive  Bulletin 26386 

Proposed  Rules: 

5 35650.  35662.  41754.  58675 

6 26022 

35 54422 

36 54422 


37. 

50.. 

56.. 

58.. 

91.. 

180. 


.54422 
.30046 
.30046 
.30046 
.57882 
.26022 


200 28702.  32958,  35662.  41754 

203 24736 

207 2CT02.  3565b!  41754 


236 35662.  41754 

266 35650,  36662.  41754 

291 29496,  35650 

570 26022,57882 

880 35650.  35662.  41754 

881 35650.  41754 

882 35650.  41754 

883 35650.41754 

884 35650.41754 

886 35650.35662 

888 24846 

891 41754 

901 ....; 35672.  40682 

966 36650,  41754 

982 35662.  41754 

983 35650.  41754 

3280 26392,58570 

3282 64628 

TITLE  25-INDfANS 

Ctuapter  Ill-National  Indian 
(naming  Commission  (Parts 
500-599) 

514  Technical  correction 17489 

518  Added 41969 

Proposed  Rules: 

11 32631 

61 36866 

291 19893 

642 42940 

TITLE  26-INTERNAL  REVENUE 

CtKipter  I— Internal  Revenue  Serv- 
ice. Department  of  ttie  Treasury 
(Parts  1--799) 


1  Authority  citation  amended.... 

30623.  33665.  36180.  41421,  44389. 
47173.  50144.  52600.  65023.  56562 

Technical  correction 58811 

1.32-3T  Added 34596 

1.62-2  (m)  amended 52600 

1.62-2T  Added 52600 

1.108-4  Added 56562 

1.106-6       Redesignated       from 

1.108(c)-l 56563 

1.108-6  Added 56663 

1.10e(a)-l  Removed 56563 

1.10e(a)-2  Removed 56563 

1.108(b)-l  Removed S6563 

1.106(0-1  Redesignated  as  1.108^ 

S6S63 


8 


35662. 
35662. 
29496. 
26022. 
35662. 
35650. 
35650. 
35650. 
35650. 
35650. 


35672. 
»650, 
15662. 
)5650. 
26392. 


41754 
41754 
35650 
57882 
41754 
41754 
41754 
41754 
41754 
35662 
24846 
41754 
40682 
41754 
41754 
41754 
58570 
54528 


Indian 
(Parts 


17489 

41969 

32631 

36866 

19693 

42940 

/ENUE 

ae  Sen^- 
Treasury 


[421.44389. 
5023.56562 

58811 

34596 

52600 

52600 

56562 

om 

56563 

56563 

56563 

S6S63 

56563 

8-« 

56563 
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1.27«d)-l  (b)  added 52601 

CJarrected 58811 

1.2TW(d>-lT  Added 52601 

(i.Kl)  and  (2)  corrected 64187 

1.3«nka>-lT  (a).  (c)(1)  and 
^3)(ii)(C)  concluding  text 
amended;  (b)(2)(i)  and  con- 
cluding text  removed:  (c)(2) 

j-evlsed 33555 

1.367(a)-3  (a),  (b)  and  (d)  revised; 
<c)(l)(iii)(B)  amended;  (e) 
through    (h)    removed;    new 

(e).  (f)  and  (g)  added 33556 

7(a)-3T  Removed 33561 

?(a)-6  Added 33562 

J(b)-1  Added 33566 

f(b)-4  Added 33567 

I(b)-7  (a)  and  (b)  added 33568 

t(d)-lT  (a)  amended 33568 

-1  (e)(6)  Example  2  revised 

50758 

t(a)-l  (b)(2)(ii)(d)  and  (c)  re- 
Instated;  CFR  correction 43303 

1.4ll(d>-4  Amended 30623 

4<nended 47173 

1.4n(d>-4T  Added  (temporary) 47173 

1.4l7(e)-l  (d)  revised 16898 

1.4jT(e>-lT  (d)  revised 16902 

1.4«M)  Amended 36181 

1.460-6  (j)  added 36181 

1.4$MT  Removed 36181 

1.465-27  Added 41421 

1.52^1  (c)  corrected 55018 

1.8^1-18  Added 52977 

(0(4)  Examples  1  and  2  cor- 

I  rected 64868 

1.868-3  (f)  revised;  (h)  amended 

[l 55023 

1.9OT(e)-lT  Removed 50144 

1.9OT(eH  Added 50144 

l.m-6  (a)(5)  amended 55025 

1.986-llT  Added 44389 

1.98&-1  Corrected 15760 

(b)(2)(ii)(C)(7)  heading  and  (2) 

icorrectly  added 15761 

(|cl)(6)  amended 40368 

1.9«^  (a)  amended 40368 

1.9BB-7  (bK3).  (c)(5)  and  (d)(5)  cor- 
rected  15761 

1.9P&-8T  Added 40368 

(la)(3XivXB)  corrected 55333 

l.Ul))l-6T  Added 40369 

1.11016-7  Removed .,... 56563 

l.l)Dtt6-8  Removed 56563 

l.lJDtl7-l  Revised 56563 

1.111 17-2  Removed 56565 


1.6038B-1  Added 33568 

1.6038B-1T  Heading,  (a)  through  -^ 
(b)(2),  (c)  introductory  text 
and  (f)  revised;  (b)(3)  redesig- 
nated  as   (b)(4);   new   (b)(3), 

(c)(6)  and  (g)  added 33570 

1.6045-lT  Removed 35519 

1.6045-2T  Removed 35519 

1.6045-1  (1)  revised;  (q)  amended 

35519 

1.6045-2  (g)(2)  revised;  (i)  amend- 
ed  35519 

7.367(b>-l  (a)  and  (cKD  revised; 
authority  citation  removed 

33570 

7.367(b)-4  (a)  and  (b)  revised;  au- 
thority citation  removed 33570 

7.367(b)-7  (a)  revised;  authority 

citation  removed 33570 

20.2044-1  (e)  Example  8  added 44393 

20.2044-lT  Removed 44393 

20.2056(bH7)  (dK3)  and  (h)  Exam- 
ple 6  revised 44393 

20.2056(b)-7T  Removed 44393 

20.2056(b>-10  Revised 44393 

20.2056(b)-10T  Removed 44393 

31  Authority  citation  amended 

32735 

31.6302-1  (f)(4)  amended 32736 

31.6302-lT  Added 32736 

48  Authority  citation  amended 

35801 

48.4081-lT  Added 35801 

48.4082-6T  Added 35801 

48.4082-7T  Added 35801 

48.4082-8T  Added 35801 

Corrected 45910 

48.4082-9T  Added ., 35802 

48.4082-lOT  Added ...35802 

48.4091-3T  Added 35802 

48.4101-2T  Added 35803 

48.4101-3T  Added 35803 

48.6427-lOT  Added 35804 

48.6427-llT  Added 35804 

(c)(4)  corrected 45010 

54  Authority  citation  amended 

57553 

54.9801-lT  (a)  revised;  (c)  amend- 
ed; interim 57553 

54.9801-2T  Introductory  text  re- 
vised; interim 57554 

54.9811-1  Added;  interim 57554 

54.9831-lT  (b)(1)  revised;  interim 

57556 

145.4052-1   (a)(2)(ii)  redesignated 
as  (a)(2)(ii)(A);  new 
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TITLE  26-<llil|MIAt^»CNUE 

(a)(2Kii)(A)  amended: 

(aX2)(ii)(B)  added 35804 

301.6011-2  (a)(1).  (b)(1).  (2),  (c)(1) 

heading,  (i).  (ill).  (2).  (d).  (f). 

(&)  heading  and  (2)  revised; 

(c)(l)(iv)  added;  (cX3)  and  (4) 

removed;  (e)  amended 35519 

301 .6011-2T  Removed 35520 

301.7623-1  Revised 44778 

301. 7623-lT  Removed 44779 

301.9100-13T  Removed 56565 

602.101  (c)  table  amended  (0MB 

numbers) 30624.  33570,  34596.  36805, 

35806,  36181.  44393.  44779,  52982, 
55025,56565 

Proposed  Rules: 

1—799  (Ch.  I) 44181 

1 17973.  19694.  19864,  20156,  24765,  25796. 

27534,  28958,  29961,  32164,  33595, 
34615,  34616,  37296,  38139,  40383. 
41754.  43353.  43354.  44416.  45019, 
46937,  47214,  47455.  48144.  48148, 
48154.  50816,  52660,  55355,  55564, 
56878.  57636,  58811.  63016,  65566 

31 32774,50819 

48 35893 

53 41486.53862 

54 57565 

261 43361 

301 37296.  41486.  43354.  46205.  56878 

TITLE  27-ALCOHOL.  TOBACCO 
PRODUCTS  AND  FIREARMS 

Chapter  I— Bureau  of  Alcohol,  To- 
bacco and  Firearms,  Depart- 
ment o(  the  Treasury  (Parts 
1-299) 

4.21  (e)(5)  amended 44782 

4.24  (b)(1)  amended 44783 

9.93  (c)(ll).  (17)  and  (18)  revised; 

(c)(  19)  added 16904 

9.156  Added 33853 

9.159  Added 16904 

19.11  Amended 44783 

24.10  Amended 44783 

24.76  Heading  revised 44783 

24.257  (a)(3)(iil)  revised;  (a)(3)(iv) 

and  (c)  added;  0MB  number 

44783 

24.278  (d)  revised 44783 

53.11  Amended 52603 

53.61  (b)  revised 52603 


55.11  Amended 45001 

55.30  (a),  (b)  and  (d)  Introductory 
text  amended;  (c)(4)  and 
(d)(3)  revised 45002 

55.41  (b)(2)  revised 45002 

55.42  Re  vised 45002 

55.43  Re  vised 45002 

55.45  (b)  amended 45002 

55.46  (b)  revised 45002 

55.51  Revised 45002 

55.63  (d)  heading  revised ..: 45002 

55.102  Revised 45002 

55.103  (a)(1)  and  (2)  revised 45003 

55.105  (d)  revised 45003 

55.122  (b)(4).  (5).  (c)(4)  and  (5) 
amended 45003 

55.123  (b)(3).  (4).  (c)(4),  (5)  and 
(d)(3)  amended 45003 

55.124  (b)(4).  (5).  (c)(4)  and  (5) 
amended 45008 

55.125  (a)  amended;  (b)  removed; 
(c)  through  (f)  redesignated 
as  (b)  through  (e);  heading, 
(a)  introductory  text,  new 
(bX4)  and  (5)  revised 45003 

55.127  Amended 45003 

55.141  (a)(7)  revised 45003 

55.163  Amended 45003 

55.201  (d)  revised;  (f)  added;  0MB 
number 45003 

55.202  (b)  revised 45003 

55.206  (b)  amended 45003 

55.218  Amended 45003 

55.221  Heading,  (a)  and  (d)  re- 
vised  45004 

55.222  Amended 45004 

55.223  Table  amended 45004 

55.224  Table  amended 45004 

178.1  (a)  revised 35522 

178.11  Amended 35522.  58278 

178.32    (a)(7).     (8)(iii)(B).     (d)(7), 

(8)(Ii)(B)  amended:  (a)(9)  and 

(d)(9)  added 35522 

178.50  (b)  and  (c)  amended;  (d) 

added 35523 

178.73  Revised 58278 

178.74  Revised 58278 

178.78  Revised 58278 

178.96  (b)  amended;  (c)  revised 58278 

178.97  Revised 58278 

178.99  (cX7)  and  (8)(iiXB)  amend- 
ed; (c)(9)  added 36523 

178.100  (a)  existing  text  des- 
ignated as  (aXD;  (aX2)  added; 

(c)  re  vised 35523 

178.102  Revised 58279 
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1784^  Added 37742 

1784m  (c)  revised;  (d).  (e)  and  (f) 

|Ei|mended:  0MB  number 58279 

1784t4a    (e)    introductory    text 

aanended 58280 

178425a  Amended 58280 

178429  (b)  revised;  (c).  (d)  and  (e) 
redesignated  as  (d),  (e)  and 

it);  new  (c)  added 58280 

178430  (aXD  amended 35523 

Removed 58280 

178431  Revised 58280 

178.134  Added 35523 

178441  Introductory  text  revised 

35523 

178444  (c)(6)  and   (7)  amended; 

C)(8)  added 35523 

1784iO  Revised 58280 


179.86  Amended 58281 

194  Authority  citation  revised 44783 

194.239-194.241         Undesignated 
center  heading  and  sections 

removed 44784 

250.11  Amended 44784 

251.11  Amended 44784 

Proposed  Rules: 

4 27017,  44819.  49883.  59921 

9 45427.48658 

19 44819.  59921.  65720 

24 44819.59921 

178 35551.  59921 

194 44819.  58921 

250 44819.  58921 

251 44819.  59921 
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TITLE  28-JUDICIAL 
ADMINISTRATION 

Chidipter  I— Department  of  Justice 
(Parts  0-199) 

0.29|-i-0.29}  (Subpart  E-4)  Added 

36847 

0.29fe  (a)(1)  corrected 40788 

0.39c  Removed;  Interim .....62938 

0.116  Revised 51519 

O.lljB  Amended 51519 

2.1- -{2.67  Designated  as  Subpart 

i;  heading  added;  interim 39176 

2.20|  Amended;  interim 39176 

2.62!  Redesignated  as  2.68  (Sub- 

ipart    B);    new    2.62    redesig- 

iated  from  2.63;  Interim 39176 

2.63]  Redesignated   as   2.62;   new 

2.63  redesignated   from  2.64; 

interim 39176 

2.64  Redesignated  as  2.63;  new 
!  .64  redesignated  from  2.65; 
interim 39176 

2.65  Redesignated  as  2.64;  new 
:  .65  redesignated  from  2.66; 

nterim 39176 

2.66  Redesignated  as  2.65;  new 
^.66  redesignated  from  2.67; 
'interim 39176 

2.67  Redesigrnated  as  2.66;  interim 

J 39176 

2.6Q]  (Subpart    B)    Redesignated 

I  from  2.62;  interim 39176 

2.7(^4-2.89  (Subpart  C)  Added;  in- 

lierim 39176 

2.80  (f)  table  revised;  interim ;... .57061 

16.2  (b)(9)  corrected 51401 

16.3 !  (a)  corrected;  CFR  correc- 

jiion 51300 

(u)  corrected 51401 

16.8  (c)  corrected 51401 

16.M  (b)(7)  correctly  revised 36295 

"    (g),  (i)(l)  and  (3)  corrected 

51401 

I  (a),  (b)(1)  and  (2)  corrected 

51401 

(a)  and  (c)  corrected;  CFR 

lorrection 51300 

and  (d)  corrected 51401 

(b)   and   (c)   heading   cor- 

bected 51401 

16.50  (a)  corrected 51401 

16.54  (c)(4)  corrected 51401 

16.^  (p)  and  (q)  added.... 65062 

16  AlPPendix  I  corrected 51401 


25  Added 58307 

27  Added;  interim 62938 

33  Heading  and  authority  cita- 
tion revised .50761 

33.1—33.80  Designated  as  Subpart 

A 50761 

33.1—33.3  (Subpart  A)  Designa- 
tion removed 50761 

33.1  Amended 50761 

33.3  Amended 50761 

33.10—33.12  (Subpart  B)  Designa- 
tion removed 50761 

33.20—33.23  (Subpart  C)  Designa- 
tion removed 50761 

33.30—33.32  (Subpart  D)  Designa- 
tion removed 50761 

33.40—33.41  (Subpart  E)  Designa- 
tion removed 50761 

33.40  Amended 50761 

33.50—33.52  (Subpart  F)  Designa- 
tion removed 50761 

33.60—33.61  (Subpart  G)  Designa- 
tion removed 50761 

33.70—33.71  (Subpart  H)  Designa- 
tion removed 50761 

33.80  (Subpart  I)  Designation  re- 
moved  50761 

33.100-33.103  (Subpart  B)  Added 

50761 

36.407  Revised 64837,  64838 

92  Heading  and  authority  cita- 
tion revised 50146 

92.1—92.6  Designated  as  Subpart 

A 50146 

92.7—92.13  (Subpart  B)  Added 50146 

Chapter  I— Department  of  Justice 
(Parts  0-199) 

500.1  (d)  revised 55775 

503  Revised 55775 

551.90  (Subpart  I)  Revised 55774 

Proposed  Rules: 

23 38765 

25 43893 

31 55069 

551 65502 

TITLE  29-LABOR 

Subtitle  A— Office  of  ttie  Secretary 
of  Loljor  (Parts  0-99) 

70a  Redesignated  as  part  71 56741 

71  Redesigrnated  from  part  70a 

and  revised 56741 
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TITLE  29 

Chapter  IV— Office  of  Labor-Man- 
agement Standards,  Depart- 
ment of  Labor  (Parts  400—499) 

406.10  0MB  number 46888 

408.13  0MB  number 46888 

Ctiapter  XXVII-Federal  Mine 
Safety  and  Healtti  Review  Com- 
mission (Parts  2700-2799) 

2704  Authority  citation  revised 

63175 

2704.100  Revised 63175 

2704.102  Revised ...63175 

2704.104  (b)  through  (e)  revised; 

(f)  and  (g)  removed 63175 

2704.105  Revised 63176 

2704.106  Revised 63176 

2704.107  (a)  revised 63176 

2704.108  Revised 63176 

2704.201—2704.206  (Supart  B)  Re- 
vised  63176 

2704.305  Revised 63177 

2704.307  Revised 63177 

2704.308  (c)  revised 63178 

Ctiapter  X— National  Mediation 
Board  (Parts  1200-1299) 

1208  Authority  citation  revised 

44394 

1208.2  Revised 44394 

1208.6  Revised 44395 

Ctiapter  )(VII— Occupational 

Safety  and  Healtti  Administra- 
tion. Department  of  Lalsor  (Parts 
1900-1999) 

1910  Meeting 39029 

(d)(3).  (j)(9)(i)(A),  (B)  and  (n)(2) 
revised;   (j)(10)   through   (14) 

added 50729 

1915  Meeting 39029 

1926  Meeting 39029 

1952.354  (b)  revised 53281 

1952.355  (b)  amended 53281 

Ctiapter  X)(V— Pension  and  Wel- 
fare Benefits  Administration,  De- 
partment of  Labor  (Parts 
2500-2599) 

2520.102-3  (u)  revised;  interim 48375 

2590  Authority  citation  revised 

57556 


2590.711  Revised;  interim 57556 

Ctiapter  IV— Office  of  Labor-Man- 
agement Standards,  Depart- 
ment of  Labor  (Parts  400-499) 

4011  Appendix  A  amended 38306 

Appendix  B  amended 63179 

4022  Appendix  amended 63179 

4022.7  (b)(1)  revised;  (d)  added 38306 

4041A.43  (b)(1)  amended 38306 

4044  Appendix  B  amended 38083,  43623, 

49286,  55334,  63409 

Appendix  B  corrected., 58101 

Appendix  D  amended 63180 

4044.52  (b)  introductory  text  re- 
vised  38306 

4044.54  Amended 38306 

4050.2  Amended 38306 

4050.5  (a)(2)  amended 38306 

4050  Appendix  A  amended 38306 

4281.13  (a)  introductory  text 
amended;  (b)  removed;  (aXD 
through  (5)  redesigrnated  as 

(a)  through  (e) 38307 

4281.14  Hfeading  and  (a)  amended 
38307 

4281.15  Removed 38307 

Proposed  Rules: 

56 40800 

57 40800 

77 40800 

1915 41755 

1926 43452 

2510 50542,64667 

2520 48376,58335 

2560 48390.58335 

4022 .57228,57229 

4044 57228,57229 

4050 57229 

TITLE  30-MINERAL  RESOURCES 

Ctiapter  I— Mine  Safety  and 
Health  Administration,  Depart- 
ment of  Labor  (Parts  1—199) 

21  Removed 47119 

24  Removed 47119 

48.2  (a)(1)  introductory  text 
amended;  (a)(l)(ii)  removed; 
(a)(l)(iii)  redesignated  as 
(a)(l)(ii);  (a)(2)  and  (b)  re- 
vised  53759 

48.3  (a)  introductory  text  amend- 
ed.....  53759 
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48.^kd)  revised M760 

48.61  Heading,  (a),  (b)  Introduc- 
kory  text  and  (7)  revised; 
[b)(8)  and  (9)  redeslgmated  as 
[b)(12)  and  (13);  new  (b)(8), 
new  (9),  (10),  (11),  (c).  (d)  and 

(e)  added 53760 

48.$i(c)  revised ; 53760 

48.?t    (a)(1)    introductory    text 

lamended 53759 

Cy)(l)(il)  removed;  (a)(l)(iii)  re- 
designated as  (a)(l)(ii);  (a)(2) 

and  (b)  revised 53760 

48.$i      (a)      Introductory      text 

BJnended 53759 

48.25  (d)  revised 53760 

48.26  Heading,  (a),  (b)  introduc- 
tory text,  (5)  and  (7)  revised; 
rb)(8)  redesignated  as  (b)(12); 
hew  (b)(8),  (9),  (10).  (11).  (c). 

rd)  and  (e)  added.. 53760 

48.M  (c)  revised 53761 

75.161  Revised;  eff.  10-6-99 53761 

75.506  (d)  revised 47119 

75.1$09   (c)(5)    correctly   revised; 

CFR  correction 50993 

77.1*7-1  Revised;  eff.  10-&-99 53761 

77.if9  Removed 53761 

ri3    (d)(3)    and    (4)    revised; 

[d)(5)  added 58613 


77.171 

If' 


Chapter  II— Minerals  Manage- 
ment Service,  Department  of 
me  Interior  (Parts  200-299) 

203.$0— 203.91  (Subpart  B)  Head- 
ing amended 57249 

203iM  (a)  amended 57249 

203jJ4     (b)     introductory     text 
l^unended;  (b)(7)  and  (c)  re- 
used  57249 

250U01  (e)  Table  1  amended 37068 

250i^<a)(3)  revised 37068 

25011000  (c)  revised 43880 

250  lOOl  Amended 43881 

250   007  Heading  and  (a)  intro- 
iuctory  text  revised;   (a)(2) 

unended 43881 

250  1404  (d)  added 42711 

253  Added  (0MB  numbers  pend- 
ing)  42711 

^|)rkshop 43624 

253115  (f)  corrected 48578 


CtKipter  VI— Bureau  of  Mines,  De- 
partment of  ttie  interior  (Parts 
600-699) 

602  Removed;  Interim 40178 

Chapter  VII— Office  of  Surface 
Mining  Reclamation  and  En- 
forcement, Department  of  the 
Interior  (Parts  700-999) 

901.15  Table  amended 36807 

904.15  Table  amended 49430.  65067 

914.15  Table  amended 39729.  51829 

914.16  (n),  (p)  and  igg)  removed 

, 51829 

917.15  Table  amended 40827.  41427 

917.16  (b)  removed ,. 40827 

(n)  added 41427 

917.17  (a)  removed 40827 

Corrected 47091 

917.30  Added 53257 

918.15  Table  corrected 38881 

924.10  (b)  removed 43320 

924.15  Table  amended 43321 

924.16  (a)  and   (e)  removed;   (0 
through  (n)  added 43321 

926.30  Revised 40794 

934.15  Table  amended 49434 

934.16  (y)  and  (z)  removed 49434 

935.15  Table  amended 51833 

936.15  Table  amended 42579 

943.25  Table  amended .....65070 

944.15  Table  amended 63611 

944.16  (f)  removed 63611 

948.15  Table  amended 37777 

948.16  (nnn)  and  (ooo)  revised; 
(PPP)  removed 37777 

Proposed  Rules: 

26 47120 

29 47120 

46 59258 

56 45973 

57 45973.  47120.  58104 

70 47123 

71 47123 

72 37796.41755.55811 

75 37796.  38066.  41755.  47120.  47122,  55811 

77 ., 45973 

90 47123 

206 36868.  38355.  40073 

707 40871.  46951 

874 40871.  46951 

901 45192 

902 42774 
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TITLE  30  Proposed  Rules:— Con. 

904 41506,  48661 

913 63628.  63630 

915 55026.59627 

917 45430 

920 50176 

924 44192 

934 50177 

935 53618 

936 55979.65149 

938 40237,  45199.  45973.  51324,  59259 

943 53003 

944 36868 

948 39790 

950 40384 

TITLE  31-MONEY  AND 
FINANCE:  TREASURY 

Subtitle  A— Office  of  ttie  Secretary 
of  ttie  Treasury  (Parts  0—50) 

Ctiapter  I— Monetary  Offices,  De- 
partment of  ttie  Treasury  (Parts 
51-199) 

103  Technical  correction 37777 

103.22  Revised 50156 

Chapter  II— Fiscal  Service.  De- 
partment of  ttie  Treasury  (Parts 
200-399) 

208  Revised 51502 

285  Regulation  at  62   FR  34179 

confirmed 46140 

285.1  Regiilation  at  62  FR  36210 

confirmed;  (a)  amended;  (g). 

(m),  (n)  and  (o)  revised;  (j)(5) 

added 46145 

285.4  Added 44988 

317  Authority  citation  revised 38041. 

64550 

317.0  Revised 38041 

317.1  (d)  revised 38041 

Revised;  Interim 64550 

317.2  Revised;  Interim 64550 

317.3  (a)  Introductory  text  re- 
vised; (b)  and  (c)  amended; 
Interim 64550 

317.6  (b)  revised;  interim 64550 

317.8  Appendix  amended 38041 

Appendix  amended;  interim 64550 

317.9  (b)(2)  removed;  (b)(1)  redes- 
ignated as  (b);  new  (b)  table 
amended 38041 

321  Authority  citation  revised 38042 


321.0  (a)  and  (b)  revised 38042 

321.1  (o)  revised 38042 

321.3  (c)  revised 38042 

321.6  Revised 38042 

321.7  (a)  and  (g)  revised ....38042 

321.9  (a)  revised 38042 

321.12  Revised 38042 

321.25  (b)(2)  removed;  (b)(1)  redes- 
ignated as  (b);  new  (b)  table 
amended 38042 

321  Appendix  amended 38042,  38043 

330  Authority  citation  revised 38044 

330.1  (f)  revised 38044 

330.5  (a)  revised 38044 

330.6  (a)  revised 38044 

330.7  Revised 38044 

330.8  Revised 38044 

330.9  (b)(2)  removed;  (b)(1)  redes- 
ignated as  (b);  new  (b)  table 
amended 38044 

330.10  Revised 38044 

351.1  Revised;  Interim 64551 

351.5  Revised;  Interim .64551 

353  Authority  citation  revised 64551 

353.6  (b)(4)  amended;  interim 64551 

353.13  (c)(3)  amended;  Interim 64551 

353.21  (a)  revised;  Interim 64551 

353.27  Revised;  interim 64551 

357  Determination 35807,  50159 

359  Added 38044 

359.2  (e)(l)(i)  through  (v)  revised 

359.3  (b)(1)  revised 45947 

360  Added 38049 

370  Authority  citation  revised 64552 

Heading  revised;  interim 64552 

370.0-370.1  (Subpart  A)  Revised; 

interim 64552 

370.20—370.25  (Subpart  C)  Head- 
ing revised;  interim 64553 

370.30—370.31  (Subpart  D)  Redes- 
ignated as  370.60-370.61 
(Subpart  F);  interim 64553 

370.30—370.38  (Subpart  D)  Added; 

interim 64553 

370.50-370.57  (Subpart  E)  Added; 

interim 64554 

Ctiapter  V— Office  of  Foreign  As- 
sets Control,  Department  of  the 
Treasury  (Parts  500—599) 

501.803  Correctly  revised 35809 

515.560  Corrected 35808 

538  Added 35810 

560  Authority  citation  revised 62941 

560.525  Corrected 35808 
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560  J603  Revised 62941 

575  Authority  citation  revised 62942 

575^22  (a)(2)  and  (3)  amended; 

(aK4)  added 62942 

585  Authority  citation  revised 59884 

585i528  Heading:  revised;  (d)  added 

588  Added .54576 

Chapter  VII— Federal  Law  En- 
forcement Training  Center.  De- 
^rtment  of  ttie  Treasury  (Parts 
700-799) 

70Q  [Revised 39730 

Proposed  Rules: 


la 
2i: 

28J 


37085 

54426 

.41688,  44991 


ITLE  32-NATIONAL  DEFENSE 

Chapter  I— Office  of  the  Secretary 
of  Defense  (Parts  1—399) 

amoved.. 56081 

Bmoved.... 43624 

84;ttemoved 43624 

199^  (b)  amended 59232 

(g)(48)  revised 59232 

(a)(ll)  removed:  (a)(12)  re- 

Idesigmated  as  (a)(ll) 48445 

(bK3)(iii),  (iv)  and  (v)  re- 

I  vised 59232 

(m)  added 48445 

)il4  (a)(1)  Introductory  text. 
(l)(C)(6)(i»),  (ii)(C)(JO)  and 
(IiiXD)(7)  amended; 

(a)(l)(li)(C)(2).  (3),  (4). 
(iii)(B).  (D)(5),  (E)(J)(i)(i4). 
(B),  m(A),  (B),  (G)(3)  intro- 
ductory text,  (d)(3)(iv)  and 
(h)  introductory  text  re- 
vised; (a)(l)(ii)(D)(5)  through 
iS)  redesignated  as 

(a)(l)(ii)(D)(5)  through  (9); 
new       (a)(l)(ii)(D)(5)       and 

(h)(l)(iii)(D)  added 48446 

dliXl)(i)(D)  added 56062 

19^,15  (b)(4)(iii)(B),  (c)(2), 
(d)(2)(ili),  (e)(3)(i)  and  (11)  re- 
vised  48447 

19^Jl8  (d)(3)(v)  Introductory  text 

'revised '. 48448 

204j4  (c)(l)(vii)  thoragh(ix)  cor- 
rected  36992 


204.6  (a)(1).  (4)  and  (b)(lKv)  cor- 
rected  36992 

204.8  Corrected 36992 

216  Revised '. 56821 

234.1  Amended 49003 

234.7  (e)  amended 49003 

234.13  (e)  amended 49003 

234.17  (b)(3)(i),  (11),  (c)(l)(ii).  (2). 

(3)(i).   (11).   (4)   introductory 

text  and  (11)  amended 49003 

286  Revised 65420 

311.7  (c)(7)  removed 59718 

318  Heading  revised 60212 

318.1  (b)(1).  (c)  and  (d)  amended 
60212 

318.2  Amended 60212.  60213 

318.3  (a)  through  (d)  amended 60212 

(d)  footnote  1  amended 60213 

318.4  (a)  amended 60212 

(d)  amended ^ 60213 

318.5  (a)  amended. ....b^. 60212 

318.6  (a)  amended 60212 

(b)  amended 60213 

318.8  (b)  amended 60213 

318.9  (a),  (b)  introductory  text, 

(1)  and  (4)  amended 60212 

318.10  Amended 60212 

318.11  (a),  (b).  (d)  introductory 

text  and  (3)(i)  amended 60212 

Chapter  V— Department  of  the 
Army  (Parts  400-699) 

588  Removed  ^ 37069 

655  Revised 53810 

Chapter  VI— Department  of  ttte 
Navy  (Parts  700-799) 

706.2    Tables    One    and    Three 

amended 44785 

Chapter  XIX— Central  Intelligence 
Agency  (Parts  1900-1999) 

1903  Re  vised 44786 

Proposed  Rules: 

44 45975 

199 36651 

299 52208 

581 51875 

655 37296 
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TITLE  33-NAVIGATION  AND 
NAVIGABLE  WATERS 

Chapter  I— Coast  Guard.  Depart- 
ment of  Transportation  (Parts 
1-199) 

66.05-100  (a)  removed;  (b)  througrh 

(j)      redesig:nated      as      (a) 

through  (I);  new  (i)  revised 

55947 

100  Temporary  regulations  list 

45171 

100.35-T05-045  Added  (temporary) 

36850 

100.36-T05-47  Added  (temporary) 

36851 

100.35-T06-063  Added  (temporary) 

: 40653 

100.35-T05-093  Added  (temporary) 

59233 

100.35T-07-008  Added  (temporary) 

36182 

Revised  (temporary) 50161 

100.35T-07-049  Added  (temporary) 

43322 

100.35T-07-059  Added  (temporary) 

53587 

100.35T07-068  Added  (temporary) 

63612 

100.35-T08-O40  Added  (temporary) 

38752 

100.35-T08-051  Added  (temporary) 

49004 

100.3^t68-654  Added  (temporary) 

47426 

100.35-T08-058  Added  (temporary) 

48579 

100.35-T0e-O60  Added  (temporary) 

50160 

100.109  Added 37492 

100.114  Implementation  (tem- 
porary)  45395 

100.116  Added 37249 

100.201  Implementation  (tem- 
porary)  36182,36183 

100.501  Implementation  (tem- 
porary)  36849 

100.505  (b)  revised 39236 

100.509  (aKD.  (b)(2)  introductory 
text  and  (c)  revised;  Table  1 
added 42580 

100.710  Revised 41719 

100.1101  Implementation  (tem- 
porary)  38308 

100.1102  Table  1  amended 37491 


110.157  (b)(ll)  added;  eff.  1(^^98 

to  ia-a-98 55028 

117  Temporary  drawbridge  oper- 
ation regulations 37251.  39029, 

40654,  40655,  41720,  43080.  45395, 
47174.  49287,  53281,  54353,  63180, 
64628.64868 
117.253  (a)  suspended;  (c)  added; 
eff.  3-11-98  through  11-23-98 

45397 

117.261  (u),  (v)  and  (w)  revised 60214 

117.451  (b)  suspended;  (f)  added 

(temporary) 57251 

117.459  Revised 40654 

117.465    (g)    added;    eff.    10-5-98 

through  11-6-98 47428 

(g)  added  (temporary) 51302 

(a)  re  vised 55031 

117.467  (b)  suspended;  (c)  added; 

eff.  7-6-98  through  11-10-98 35821 

117.683  Redesignated  as  117.682; 
new  117.683  redesignated 
from  117.684 49822 

117.684  Redesignated  as  117.683; 
117.684  added 49822 

117.685  Revised 49822 

117.721  Added 43323 

117.733   (k)   added;    eff.    10-19-98 

through  5-14-99 54364 

117.822  Revised 37251 

117.955  (a)  revised 55030 

117.991  Removed 47427 

117.997  (a)  through  (h)  redesig- 
nated as  (b)  through  (i);  new 

(a)  added 55948 

117.1097  Revised 49288 

117.T408  Added  (temporary) 64188 

120  Regulation  at  61   FR  37652 

confirmed 53590 

120.100  Heading  revised 53590 

120.110  Amended 53590 

120.200  Revised 53590 

120.210  Revised 53590 

120.220  Revised ,...53590 

120.300  Revised 53590 

120.303  Added 53591 

120.305  Revised 53591 

120.307  Revised 58591 

120.309  Revised 53591 

128  Regulation  at  61   FR  37654 

confirmed 53590 

128.100  Heading  revised ^ 58591 

128.110  Revised 58591 

128.200  Revised 53591 

128.210  Revised 53592 

128.220  Revised 53592 


128 


128 


H^aditi 

156 

1l0(e 

(2)  an 

155 

116  A( 

160 

i07(d 
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128  J300  Revised. 53592 

128J305  Redesignated  as  128.307; 

new  128.305  added 53592 

128:307   Redesignated  as   128.309; 
I  Redesignated     from     128.305; 

liew  128.307  revised 53592 

128J309  Redesignated  as   128.311; 
new      128.309      redesignated 

torn  128.307 53592 

Revised 53593 

128.  ill  Redesignated  from  128.309 

1 53592 

Blaading  revised 53593 

155i1l0  (e)  Introductory  text,  (1), 

(2)  and  (3)  revised 35826 

155.715  Added 35826 

160J207  (d)  and  (e)  revised 44117 

165  Temporary  regulations  list 

l; 45171 

165,t01-080  Added  (temporary) 40666 

165.T01-082  Added  (temporary) 39238 

165.T01-083  Added  (temporary) 39237 

165.tX)l-102  Added  (temporary) 42234 

165.T01-113  Added  (temporary) 45949 

165;T01-114  Added  (temporary) 46178 

165;'JX)1-115  Added  (temporary) 45177 

165.T01-123  Added  (temporary) 45948 

165iT01-130  Added  (temporary) 46889 

165tt01-131  Added  (temporary) 46890 

165it01-140  Added  (temporary) 55533 

165iT01-144  Added  (temporary) 49823 

165.T01-157  Added  (temporary) 58720 

165,T05-084  Added  (temporary) 55029 

165.T07-013  Heading  and  (a)  re- 
vised (temporary) 38477 

165,T07-023  Added  (temporary) 46176 

165.T07-053  Added  (temporary) 47429 

165.T07-065  Added  (temporary) 56083 

165,T08-024  Added  (temporary) 36852 

165.tW-038  Added  (Temporary) 37493 

165iT08-047  Added  (temporary) 46891 

1651T11-089  Added  (temporary) 46653 

165;tl7-003  Added  (temporary) 45950 

(bi  corrected 53583 

165.$14  Added 58636 

165LU15  Added 38754 

165lill6  Added ; 38308 

Correctly  designated 46889 

1654310  Added;  interim 52609 

Chopter  IV— Saint  Lawrence  Sea- 
Way  Development  Corporation, 
Djepartment  of  Transportation 
I  farts  400-499) 

402  00  Corrected 36992 


402.210  Corrected 36992 

402.211  Corrected 36992 

402.320  Corrected 36992 

402.428  Corrected 36992 

Proposed  Rules: 

1—199  (Ch.  I) 36384.  64937 

55 51878 

100 36197,  46206.  50179.  63426,  65636 

110 37297.39651 

117 43126.  45978,  45980.  48453.  50821, 

57963,  58676.  60226.  64022 

126... 57964 

165 39256.  40583,  42304,  47455.  54639 

181 63638 

TITLE  34-EDUCATION 

Subtitle  A-Office  of  ttie  Sec- 
retary, Department  of  Education 
(Parts  1-99) 

74  0MB  circular  applicability 36144 

80  0MB  circular  applicability 36144 

ClKipter  II— Office  of  Elementary 
and  Secondary  Education.  De- 
ixirtment  of  Education  (Parts 
200-299) 

200.8  (c)(1)  revised;  (cK3)(ll)(B)(J) 
added 54997 

200.28  (a)(2)(iil)  removed 54997 

200.63  Revised 54997 

CtKipter  VI— Office  of  Post- 
secondary  Education,  Depart- 
ment of  Education  (Parts 
600-699) 

600.2  Amended 40622 

600.9  (b)(2)(ii)  amended 40622 

600.40  (a)(l)(iv)(A)  and  (B) 
amended;  (a)(l)(lv)(C)  re- 
moved  40622 

600.41  (aXDdiXP)  and  (G)  amend- 
ed; (a)(l)(ll)(H)  and  (e)(3)  re- 
moved  40623 

600.55  (a)(5)(l)(A)  amended 40623 

662  Revised ^...46361 

663  Revised 46363 

664  Revised 46366 

668.1  (c)(3).  (7)  and  (11)  removed; 

(cK4).  (5).  (6).  (8).  (9),  (10)  and 
(12)  redesignated  as  (cK3) 
through  (8)  and  (10);  new 
(c)(9)  added 40623 
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TITLE  34  Chapter  Vl-Con. 

668.2  (b)  amended 40623 

668.8  (d)(3)  amended 40623 

668.13  (a)(4)(i)  Introductory  text 

and  (d)(2)(i)  amended 40623 

668.14  (b)(4)(il)  removed; 
(b)(4)(ili)  through  (vl)  redes- 
ignated as  (b)(4)(ii)  through 
(V);  new  (b)(4)(il),  (7),  (15), 
(17)  and  (23)  amended;  (b)(8), 

(11)  and  (16)  revised 40623 

668.16  (e)(2)(i)  and  (j)(l)  amended; 
(m)(l)  introductory  text,  (i) 
and  authority  citation  re- 
vised..;  40624 

668.17  Heading,  (h)  and  (i)  revised 
56759 

668.19  (a)(3)(iv).  (v)  and  (vi) 
amended 40624 

668.20  (c)  introductory  text  and 
(d)(2)  revised 40624 

668.21  (a)(1)  amended 40624 

668.22  (c)(2)(ii)  revised;  (f)(l)(ii). 
(2)(i).  (g)(2Kii)(B),  (3)(ii)  and 
(h)(1)  introductory  text,  (iv), 
(V),   (vi),   (2)(ii)   through   (v) 

and  (i)  amended; 40624 

668.25  (c)(4)    introductory    text 

and  (ii)  amended 40624 

668.26  (b)(4),  (6),  (c)(2),  (d)(2)  in- 
troductory text,  (3)  introduc- 
tory text  and  (i)  amended 40624 

668.32  (c)(1)  and  (k)(5)  amended 

40624 

668.42  (b)  Introductory  text  re- 
vised  40625 

668.43  (c)(6)  amended 40625 

668.46  (a)(1),  (2)(ii),  (5)(i)  and  (ii) 

amended 40625 

668.48  Note  amended 40625 

668.49  (a)(l)(lii)  and  (b)  amended; 
(a)(l)(vi)  added;  (d)  revised 40625 

668.51  (a)  amended 40625 

668.54  (a)(2)(i)  amended 40625 

668.55  (c)  introductory  text,  (1), 

(2)  and  (d)(2)  amended 40625 

668.58  (a)(l)(i),  (2)(ii)(A)  and  (iii) 
revised;  (a)(l)(ii),  (ill),  (c), 
(d)(1)  and  (2)  amended; 
(a)(l)(iv)  added 40625 

668.59  (b)(1),  (c)  introductory 
text  and  (l)(il)  amended; 
(d)(1)  revised 40625 

668.60  (b)  introductory  text, 
(IKiXA),  (B),  (D).  (iii)  and  (d) 
amended;  (b)(l)(i)(C).  (ii)  and 
(e)(2)  revised 40625 


668.61  (a)(2)(il)(B)  and  (b)  amend- 
ed; (b)  redesignated  as  (b)(1); 
(b)(2)  added 40626 

668.81  (e)  removed 40626 

668.83    (c)(2)(i)(B).     (iii)(D)    and 

(d)(l)(iii)  amended 40626 

668.94  (a)  introductory  text  and 

(5)  amended 40626 

668.130  (a)  and  (b)  amended 40626 

668.131  Amended 40626 

668.132  (a)(2)  and  (b)  amended 40626 

668.133  (a)  introductory  text  and 
(l)(i)  amended 40626 

668.134  (a)  introductory  text,  (1), 

(3),  (b)(1)  and  (2)  amended 40626 

668.136  (a)  and  (b)  introductory 

text  amended.. 40626 

668.137  (a)  and  (b)  amended 40626 

668.138  (a)  and  (b)  revised 40626 

668.139  (b)  and  (d)  revised 40626 

668.166  (a)(1)  amended 40626 

668.167  (a)(3)  revised 40626 

668.171  0MB  number 40348 

668.172  (c)(5)(ii)  amended;  0MB 
number 40348 

668.173  (b)  revised 40348 

668.174  0MB  number 40348 

(c)(3)(i),  (ii),  (ill),  (iv)  introduc- 
tory text  and  (B)  amended 
40349 

668.175  OMB  number ....40348 

(f).  (2)(i),  (3)(i).  (ii).  (g)(l)(i)(A) 

and  (ii)  amended 40349 

668  Appendix  G  amended .40349 

674.19  (b)(5)  correctly  removed; 

CFR  correction 55948 

675.26  (d)  revised 52855 

685  Appendix  A  revised 39010 

Chapter  Vll-Office  of  Edu- 
cational Researcti  and  Im- 
provement, Department  of  Edu- 
cation (Parts  700-799) 

702  Added 57573 


Proposed  Rules: 

303 43866 

304 .....37466 

361 55292 

600-699  (Ch.  VI) 59922 

668 37714 

674 49798 

682 49798 
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TITLE  35-PANAMA  CANAL 

Proposed  Rules: 

56589 


T[  IE  36-PARKS.  FORESTS.  AND 
PUBUC  PROPERTY 

qviapter  II— Forest  Service,  De- 
partment of  Agriculture  (Parts 
200-299) 

2W.7  (a)  revised..... 53811 

20«.8  Revised 53812 

(a)  corrected 60049 

242  Meetings 46394 

242.25     (k)(9)(ll)     table,     (10)(11)       • 

table     and     (23)(111)     table 

amended;  eff.  7-1-98  through 

6-30-99 46150 

<k)(26)(lll)  table  amended;  eff. 

7-1-98  through  6-30-99 46151 

.51  Amended 65964 

.54  Revised 65964 

.56  (a)  and  (d)(2)  revised 65967 

.57  (a)  revised;  (h)  removed;  (1) 
redesignated  as  (h) 65967 

251.59  Revised 65967 

251.60  (g)  removed;  (h),  (1)  and  (j) 
redesignated  as  (g).  (h)  and 
(1);  (a)(2).  (b),  (e).  (f)  and  new 
(g),  (h)  and  (1)  revised 65968 

1.61  (c)  revised 65968 

2$i.64  (a)  amended 65968 

2$1.65  Revised 65968 

Ctiapter  III— Corps  of  Engineers, 
I  Department  of  ttie  Army  (Parts 
'  300-399) 

32T-30     Appendixes     A     and     C 
:     amended:  eff.  8-17-98.... 35828 

Chapter    Vlll-Advisory    Council 

E'listoric  Preservation  (Parts 
899) 
led 54355 

ClKipter  XI— Arctiilectural  and 
I  Transportation  Barrlen  CompH- 
;  once  Board  (Parts  1 100—1 199) 


4: 


11 
11 


.2  Revised 64837.  64838 

1.31  (c)  revised 51697,  51702 

L153  (c)  revised;  (d)  added 51698. 

51702 


1192.157  (b)  revised 51698,  51702 

1192.159  Revised 51698,  51702 

1192.161  Added 51700,  51702 

1192  Figures  1  and  2  added 51701.  51702 

Appendix  A  amended 51702.  51702 

Chapter  XII— National  Archives 
and  Records  Administration 
(Parts  1200-1299) 

1220.40  Amended 35829 

1220.54  Amended 35829 

1222.20  (bX3)  amended 35829 

1228.26  Amended 35829 

1228.46  Amended 35829 

1228.50  Amended 35829 

1228.54  Amended 35829 

1228.60  Amended 35829 

1228.74  Amended 35829 

1228.78  Amended 35829 

1228.92  Amended 35829 

1228.94  Amended 35829 

1228.104  Amended 35829 

1228.124  Amended 35829 

1228.152  Amended 35829 

1228.154  Amended 35829 

1228.156  Amended 35829 

1228.190  Amended 35829 

1228.222  (a)(3)  amended 35829 

1228.224  Amended 35829 

1230.7  Amended 35829 

1230.50  Amended 35830 

1234.10  (a)  amended 35830 

1238.2  Amended 35830 

Proposed  Rules: 

1 49312 

3 49312 

242 40682.  43990 

1001 50024.64023 

1002 50024.64023 

1008 50024.64023 

1004.... 50024.64023 

1005 50024.64023 

1006 50024.64023 

1007 50024 

1008 50024 

1009 50024 

1190 39542.51881 

1191 39542.51881 

1202 45433 

1254 42776 

1281 45208 
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TITLE       37-PATENTS.       TRADE- 
MARKS. AND  COPYRIGHTS 

Chapter  I— Patent  and  Trademark 
Office.  Department  of  Com- 
merce (Parts  1—199) 

1.16  (a)  through  (d)  and  (f) 
through  (j)  revised 39733 

Regulation  at  63  FR  39733  eff. 
date  delayed  to  10-10-98 52610 

1.17  (a)(1)  through  (5).  (b),  (c), 
(d).  (1).  (m),  (r)  and  (s)  re- 
vised  39733 

Regulation  at  63  FR  39733  eff. 
date  delayed  to  10-10-98 52610 

1.18  Revised 39733 

Regulation  at  63  FR  39733  eff. 

date  delayed  to  10-10-98 52610 

1.20  (d)  through  (g)  revised 39733 

Regulation  at  63  FR  39733  eff. 

date  delayed  to  10-10-98 52610 

1.21  (a)(6Xll)  revised 39734 

Regulation  at  63  FR  39733  eff. 

date  delayed  to  10-10-98 52610 

1.53   Regulation   at   63   FR  5734 

confirmed 36185 

1.492  (a)  through  (d)  revised 39734 

(a)(5)  corrected 46892 

Regulation  at  63  FR  39733  eff. 

date  delayed  to  10-10-98 52610 

1.801—1.825  (Subpart  G)  Appendix 

B  removed 48448 

2.76  (a),  (g)  and  (h)  revised 48097 

2.85  (e)  revised 48097 

2.87  (c)  revised 48097 

2.101  (dXl)  revised 48097 

2.102  (d)  revised 48097 

2.111  (b)  and  (cKD  revised 48097 

2.117  (a)  and  (b)  revised 48097 

2.119  (d)  revised 48097 

2.120  (e)  and  (h)  redesignated  as 
(e)(1)  and  (h)(1);   (e)(2)  and 
(h)(2)  added;  (a),  new  (eKD. 
(gXD  and  new  (h)(1)  revised 
48098 

(a)  re  vised 52159 

2.121  (aXD.  (c)  and  (d)  revised 48099 

2.122  (bXD.  (dXD  and  (2)  revised 

2.123  (i))  and  (f)  revised .....48099 

2.125  (c)  revised 48099 

2.127  (a),  (b).  (d).  (eXD  and  (f)  re- 
vised  48099 

(a)  re  vised 52159 

2.134  (a)  revised 48100 


2.146  (eXD  revised 48100 

3  Heading  revised 52159 

3.41  Revised 48100.  52159 

Ctiapter  II— Copyrlgtit  Office,  Li- 
brary of  Congress  (Parts 
200-299) 

201.5  (bK2Xil)  and  (lliXA)  re- 
vised; interim 59236 

201.17  (hX2Xlv)  amended 39738 

201.38  Added;  interim 59234 

251.2  (b)  through  (g)  redesignated 
as  (c)  through  (h);  new  (b) 
added;  new  (c)  revised 65556 

251.58  (c)  amended 65556 

261.60  Amended 65556 

251.61  (a)  revised 65556 

251.62  (a)  amended 65557 

253.3  Added 49836 

256.2  (aXD  and  (c)  amended 39739 

Proposed  Rules: 

1 53498 

201 47215.  65567 

TITLE  38-PENSIONS,  BONUSES, 
AND  VETERANS'  RELIEF 

Ctiapter  I— Department  of 
Veterans  Affairs  (Parts  0—99) 

3.256  Revised;  interim 53595 

3.311  (b)(2)(xxi)  and  (xxii)  amend- 
ed; (bX2)(xxXlli)  and  (xxlv) 

added 50994 

3.358  Heading  and  (a)  revised 45006 

3.361  Added 45006 

3.362  Added 45007 

3.363  Added 45007 

3.800  Introductory  text  added 45007 

3.811  Heading,  (a)  heading  and 

authority    citation    revised; 
(d)  redesignated  as  (e);  new 

(d)  added 62943 

4.104  Amended 37779 

17.55  Introductory  text  amended; 
(h)  removed;  (1).  (j)  and  (k) 
redesignated  as  (h),  (1)  and 

(j) 39515 

17.56  Redesignated  as  17.57;  new 

17.56  added 39515 

17.57  Redesignated  firom  17.56 39515 

17.84  Removed 48102 
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17.9  i  Introductory  text  amended; 
[I)  authority  citation  re- 
[  loved;     authority    citation 

Edded 37780 

17.188  Revised 39515 

17.270—17.278  Undesignated  cen- 
i1)er    heading    and    sections 

idded 48102 

21.30^  Heading,  (c)  introductory 
tjext  and   (1)   revised;   (c)(3) 

idmended;  0MB  number 45718 

21.4000—21.4279  (Subpart  D)  Au- 

Uhority  citation  revised 35831 

21.4bb8  Amended;  eff.  7-31-98 35831 

21.4133  Removed:  eff.  7-31-98 35831 

21.4104  Removed;  eff.  7-31-98 35831 

21.4il$5  (f),  (j)(l).  (k)  heading  and 
1(3.)  revised;  (j)  introductory 
'^ext    and    (k)    Introductory 

ext  added;  eff.  7-31-98 35831 

21.4|l|K  (e)  amended;  eff.  7-31-98 

35831 

21.4|lB2  (b)(2)  amended;  eff.  7-31- 

18...; 35831 

21.4(1)2  (a)  and  (b)  removed;  eff. 

-31-98 35831 

21.4007  Removed;  eff.  7-31-98 35831 

21.41208  Removed;  eff.  7-31-98 35831 

21.4jai0  Added;  eff.  7-31-98 35831 

21.4l2lll  Added;  eff.  7-31-98 35833 

21.4312  Added;  eff.  7-31-98 35834 

21.4313  Added;  eff.  7-31-98 35834 

21.dl4  Added;  eff.  7-31-98 35834 

21.4315  Added;  eff.  7-31-98 35836 

21.4316  Added;  eff.  7-31-98 35836 

21.Sq01— 21.5296  (Subpart  G)  Au- 

hority  citation  revised 35836 

21.$]|30  (b)  and  (c)  removed;  (d) 
hrough  (g)  redesignated  as 

b)  through  (e);  eff.  7-31-98 35836 

21.S300  Introductory  text  amend- 
ed; (h)  removed;  (1)  revised; 
ij)  redesignated  as  (h);  new 
ij)  through  (o)  added;  eff.  7- 

;il-98 35836 

21.71000—21.7320  (Subpart  K)  Au- 
thority citation  revised 35837 

21.7Ki42  Heading,  (d)(2)  and  (3)  re- 
rised;  (d)(4)  and  authority  cl- 
Atlon  added;  OMfi  nvmiber 

45718 

21.1133  Revised;  eff.  7-31-98 35837 

21.T  35  (i)  introductory  text.  (1). 
2).  (j)(l)  and  (k)(l)  amended; 
(ff.  7-31-98 35837 


21.7158  Heading,  (b)(2)  and  au- 
thority citation  revised;  eff. 
7—31—98  35837 

21.7500-21.7«)7(SubpaJrrL)  Au- 
thority citation  revised 35837, 

45718 

21.7540  (c)  and  (d)  authority  cita- 
tion revised;  0MB  number 45718 

21.7624  (b)  amended;  eff.  7-31-98 

35837 

21.7633  Revised;  eff.  7-31-98 35837 

21.7635  (e)  Introductory  text.  (1). 
(2),  (f)(1)  and  (g)(1)  amended; 
eff.  7-31-98 35837 

21.7658  Heading,  (b)  heading  and 
(2)  revised;  (b)(1)  introduc- 
tory text,  (i)  and  (ii)  amend- 
ed; eff.  7-31-98 35837 

Proposed  Rules: 

1 48455 

2 48455 

3 


14.. 50495 

17 37299.  54756,  58677.  60227 

21 63253 

51 60227 

TITLE  39-POSTAL  SERVICE 

Chapter  I— United  States  Postal 
Service  (Parts  1—999) 

6.4  Re  vised 57912 

20  IMM  amended,  incorporation 

by  reference;  interim 37252 

IMM  stayed  in  part;  incorpora- 
tion by  reference 38478 

IMM   amended;    incorporation 

by  reference 40181.  41427 

IMM   amended;    Incorporation 

by  reference;  Interim 40181.  41427. 

44789 
111    DMM   amended:    incorpora- 
tion by  reference 37254,  37967, 

38084,  38310,  39239,  40828,  55475, 
56567,57598 

233  Authority  citation  revised 52159 

233.2  (b)(2)  amended 52159 

241.4  Re  vised 46656 

501.29  Added 53812 

775—778  (Subchapter  K)  Heading 

revised 45719 

775  Heading  and  authority  cita- 
tion revised 45719 

775.1  Re  vised ^..45719 
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CHANGES  JULY  1.  1998  THROUGH  NOVEMBER  30,  1998 


TITLE  39  Chapter  l-Con. 

775.3  Re  vised 45719 

775.4  (a)  and  (b)  redesigrnated  as 
775.5  and  775.6;  new  775.4 
added 45719 

775.5  Redesignated  as  775.8;  new 

775.5  redesigrnated       from 
775.4(a)  and  revised 45719 

775.6  Redesignated  as  775.9;  new 

775.6  redesignated       from 
775.4(b) 45719 

Revised 45720 

775.7  Redesignated  as  775.10 45719 

Added 45721 

775.8  Redesignated  as  775.11 45719 

775.9  Redesignated  as  775.12 45719 

(a)(1).  (4),  (b)(2).  (3)  Introduc- 
tory text  and  (1)  revised; 
(b)(1)  amended 45721 

775.10  Redesignated  as  775.13 45719 

(a)(4)  added 45722 

775.11  Redesignated  as  775.14.! 45719 

(a)(1)  amended;  (b)(2)(il).  (c)(2). 

(4),  (5)  introductory  text.  (Iv) 

and  (d)(1)  revised 45722 

775.13  (a)(4)  revised 45722 

775.14  (b)  revised 45722 

777  Transfered  to  subchapter  K 
45722 

778  Transfered  to  subchapter  K 
45722 

Chapter  III— Postal  Rate 
Commission  (Parts  3000—3099) 

3001.61— 3001.69c  (Subpart  C)  Ap- 
pendix A  amended 39030 

Proposed  Rules: 

20 65153 

111 45440.  46719.  57970 

501 46728 

502 46719,46728 

3001 46732,47456 

TITLE  40-PROTECTION  OF 
ENVIRONMENT 

Ctiapter  I— Environmental 
Protection  Agency  (Parts  1—799) 

Chapter    I    Product    categories 

final  listing 48792 

9.1  Table  amended  (0MB  num- 
bers)  39739,  40657,  44132,  48815, 

48831,  50326.  53995.  56995 

51.121  Added 57491 


51.122  Added 57496 

52    State    implementation   plan 

determinations 39515,  49434.  63986 

Comment  period  extension 58637 

52.50  (c)(72)  added 49006 

52.70  (c)(28)  added 63986 

52.76  Elxlsting  text  designated  as 

(a):  (b)  added 50764 

52.123  (h)  added ...41350 

52.124  (c)  added 41350 

52.127  Added 41350 

52.128  Added 41350 

Appendix  A  corrected 43449 

52.170    Redesignated    as    52.200; 

new  52.170  added 56827 

52.200  Redesignated  from  52.170; 

heading  and  (a)  revised 56827 

52.220  (c)(247)(i)(A)(2)  added 39751 

(c)(239)(l)(E)(4)  added 40829 

(c)(194)(l)(G)  added 40831 

(c)(244)(i)(A)(2)  added 42721 

(c)(187)(i)(C)(2)  added 42723 

(c)(241)(i)(A)(J)  added 42726 

(c)(188)(i)(C)(2)  added 43629 

(c)(197)(i)(C)(2).        (225)(1)(A)(J) 

and  (231)(i)(B)(J)  added 43884 

(C)(242)(1)(A)(7).      (248)(1)(A)(2). 

(B)(;)  and  (254)(i)(A)(2)  added 

43887 

(c)(240)(i)(A)(5)    and    (244)(1)(C) 

added 44135 

(c)(29)(vi)(B)   and   (164X1)(C)(J) 

added 44398 

(c)(207)(l)(C)(6).   (241)(1)(C)   and 

(244)(i)(D)  added 44790 

(c)(169)  added .' 46662 

(c)(199)(i)(E)(i)  added 46891 

(c)(184)(i)(C)(2)    and    (254)(i)(F) 

added 47182 

(c)(256)  added 51835 

(c)(255)(i)(A)(2)  added 60216 

(c)(231)(i)(B)«).  (248)(I)(C). 

(254)(i)(A)(5).  (C)(2)  and  (255) 

added 63414 

52.222  (a)(5)  added 50766 

(a)(4)  and  (b)(2)  added 50769 

52.348  Existing  text  designated 

as  (a);  (b)  added 38089 

52.374  Revised 58643 

52.376   (a)   and   (b)   revised;    (d) 

added 53286 

(a)  and  (d)  revised;  (e)  and  (f) 

added 58643 

52.473  Existing  text  designated 

as  (a);  (b)  added 36585 

52.474  (c)  added 36858 
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52.StO  (c)(95)  added 56573 

52.5t0  (c)(49)  added 45176 

H^gulatlon    at    63    FR    45176 

withdrawn 52983 

52.719  (a)  revised 47434 

52.tt5  (f)  added 47434 

52.7t6  (8)  added;  eff.  8-31-98 35844 

52.710  (c)(123)  added;  eff.  8-31-98 

II 35839 

52.777  (t)  added 40044 

52.W0  (c)(89)  added .^ 39741 

(c)(87)  added 39743 

(c)(91)  added 46898 

52.^  Added 40046 

52.970  (c)(77)  added 47431 

Redesignated    as    52.999;    new 

52.970  added 63183 

52.999  Redesignated  from  52.970; 

heading  and  (a)  revised 63183 

52.1<I20  (c)(39)  added 42728 

Regulation    at    63    FR    42727 

Withdrawn 53696 

52.1031  Table  amended 42728 

52.1070  (c)(130)  added 45399 

(c)(131)  and  (132)  added 46663 

(c)(133).  (134)  and  (135)  added .47179 

Regulation    at    63    FR    45399 

I  Withdrawn 54355 

(h)am  added 59722 

52.1072  (d)  added..... 47179 

52.^073  (e)  added : 47179 

52.W75  (f)  added 36858 

52.1174  (q)  removed 40371 

52.1120  (c)(46)  added 54587 

52.it20  (c)(106)  added 36854 

(c)(107)  added 38756 

(c)(108)  added 45727 

(ckl09)  added 65560 

52.i$70  (c)(64)  added 55953 

(^J(65)  added 62954 

52.JS80  (b)  revised 45401 

52.1W1  Added 45401 

52.iW2  (e)  added 45402 

(0  added 45404 

52.1$05  Table  amended 62954 

52.1^0  Redesignated  as  52.1640; 

:  hew  52.1620  added 37495 

(ti  table  amended 48109 

52.i|23  Added 48109 

52.;$40        Redesignated        firom 
1^2.1620;  heading  and  (a)  re- 

l!?lsed 37495 

52.1$70  (c)(94)  added 46659 

52.1^0  Table  amended 65559 

52.1120  (c)(30)  added 45727 

52.1835  Added 45727 


52.1885  (a)(8)  added 36587 

(a)(9)  added 37258 

(a)(10)  added 44400 

52.1970  (c)(126)  added 39747 

52.2020  (c)(135)  added 47436 

(c)(134)  added 54052 

(c)(136)  added 59887 

52.2026  (a)(1).  (3).  (4).  (5),  (bK2). 
(3),  (4),  (6).  (11),  (12)  and  (13) 

removed 46667 

(a)(2)  amended 46668 

Introductory      text      revised; 
(b)(1).    (5).    (7)   through   (10) 

and  (14)  removed 49441 

Regulation    at    63    FR    49441 

withdrawn 56086 

52.2059  (b)  added 47436 

52.2170  (c)(17)  added 55807 

52.2220  (c)(162)  added 54055 

52.2270  (Odll)  added:  eff.  8-31-98 

35841 

(c)(114)  added 56085 

Regulation  at  63  FR  35841  eff. 

11-4-98 59471 

(c)(113)  added 62947 

52.2309  (e)  added 62947 

52.2320  (c)(40)  added 43627 

52.2425  (d)  added 36858 

52.2470  (c)(78)  added 64188 

59  Added 48815 

59.104  (a)(2)  corrected 64761 

59.201—59.214  (Subpart  C)  Added 

48831 

59.202  Corrected 52319 

59.204  (c)(1)  corrected 52319 

59.208   (e)(1)   corrected;    (j)   cor- 
rectly designated 52319 

59.40(^-59.413  (Subpart  D)  Added 

48877 

59.400—69.413  (Subpart  D)  Appen- 
dix D  corrected 55175 

60  Authority  delegation  notices 

50162.50163 

Interpretation 53288 

60.4  (c)  table  amended  .....% 45727 

(c)  table  corrected 49382.  56707 

60.40a  (b)  revised 49453 

60.41a  Amended 49453 

60.44a  (a)  introductory  text  and 

(c)  introductory  text  revised; 

(d)  added 49453 

60.46a  (i)  added... 49464 

60.47a    (c)   revised;    (k)   and   (1) 

added 49454 

60.49a  (i)  amended;  (j)  added 49454 

60.40b  (h)  and  (i)  added 49454 
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CHANGES  JULY  1.  1998  THROUGH  NOVEMBER  30.  1998 


TITLE  40  Chapterl-Con. 

60.44b  (a)  introductory  text,  (b) 
Introductory  text,  (c),  and 
(e)  introductory  text  revised; 

(1)  added 49454 

60.48b  (b)  revised 49455 

60.49b  (V)  added 49455 

60.533  (DdKIi)  revised 64874 

60.538  (e)  revised ..64874 

62.02  (a)  revised;  (g)  added 63201 

62.13  Added 63201 

62.100  (b)(3)  and  (c)(3)  added 54058 

(b)(4)  and  (c)(4)  added 63990 

62.103  Undesignated  center  head- 
ing and  section  added 54058 

62.104  Undesignated  center  head- 
ing and  section  added 63990 

62.1350—62.1362  Uneslgnated  cen- 
ter heading  and  sections 
added 40373 

62.2600  (b)(5)  and  (c)(4)  added 63416 

62.2607      Undesignated       center 

heading  and  section  added 63416 

62.3330—62.3332  Undesignated 
center  heading  and  sections 
added 64632 

62.5860-62.5862  Undesignated 
center  heading  and  sections 
added 40052 

62.5870—62.5872  Undesignated 
center  heading  and  sections 
added 43083 

62.6350  (b)(3)  added 45727 

62.6600—62.6602      (Subpart      BB) 

Added 36861 

62.8103      Undesignated      center 

heading  and  section  added 41429 

62.8870-62.8872  Undesignated 
center  heading  and  sections 
added 42238 

62.9100  (b)(3)  and  (cX3)  added 59890 

62.9150      Undesignated       center 

heading  and  section  added 59890 

62.10100  (bK3)  and  (c)(3)  amended 

40048 

62.10150     Undesignated     center 

heading  and  section  added 40049 

62.11610  Added 47437 

(d)  correctly  removed 54058 

62.14100—62.14108  (Subpart  FFF) 

Added 63202 

63  Authority  delegation  notices 

64632 

63.14  (b)(i9)Md(c)(3radde^^^^^^^^ 
(b)  introductory  text  revised; 

(b)(20)  and  (e)  added 53996 

63.99  (aK3)  added 38480 


(a)(3)  revised 63993 

63.404  Introductory  text  and  (b) 

revised;  (c)  and  (d)  added 39519 

63.446  (1)  correctly  revised 42239 

(g)  revised 49459 

63.447  (d)(1)  correctly  revised 42239 

63.542  Amended 45011 

63.543  (g)  revised 45011 

63.544  (g)   redeslgrnated   as   (h); 

new  (g)  added 45011 

63.546  (a)  revised 45011 

63.547  (b)  revised 45011 

63.548  (e)  introductory  text  re- 
vised; (k)  added 45011 

63.640  (k)(2)(vli).  (n)(l).  (3).  (6) 
and  (o)(2)  revised;  (n)(8),  (9) 

and  (r)  added 44140 

63.641  Amended 44141 

63.644  (a)  amended 44141 

63.645  (f)(4)  amended:  (f)(5)  re- 
vised  44141 

63.648  (e)  revised 44141 

63.654  (a)  and  (hX6)  amended; 
(d)(1),  (f)  Introductory  text 
and    (1)(1)(A)    revised;    (f)(6) 

added 44141 

63.640—63.679  (Subpart  CO  Ap- 
pendix amended 44142,  44143 

63.741  (f)  and  (i)  amended;  (j)  re- 
vised  46532 

63.742  Amended 46533 

63.744  (b)<3)  amended;  (c)(5) 
added;  Table  1  revised 46533 

63.745  (c)(1)  through  (4)  and 
(g)(2)(v)  revised 46533 

63.746  (b)(4)(ii)(C)  added 46533 

63.750  (b)(2)  and  (i)(2)(iv)  amend- 
ed  46534 

63.751  (b)(6)(lv)  redesignated  as 
(b)(6)(v);  (bX6)(iil)(D).  (c)(2) 
and  (d)  revised;  new  (b)(6)(iv) 
revised 46534 

63.752  (c)(2)    introductory    text. 
(dX2),  (3)  and  (eX7)  revised 
46534 

63.753  (cXlXvl)  and  (dXlXvil)  re- 
vised  46535 

63.1250-63.1261     (Subpart    GGG) 

Added 50326 

63.1290-63.1309      (Subpart      m) 

Added .53996 

63  Appendix  A  amended 46535 

68  Delagatlon  request 55954 

69  Authority  citation  revised 49465 

69.51  (Subpart  E)  Added 49465 

70  Appendix  A  amended 40054,  50773 
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70.5  |(c)  reinstated  In  i>art;  CFB 
qorrection. 

72.2i^mended 57498 

73.101  (b)(1)  and  (2)  amended;  (b) 
Table  2  and  (3)  revised;  (c) 
and  (d)  removed 51714 

73.11  Removed .51765 

73.12  (b)  removed 51765 

73.1$i(b)  removed 51765 

73.16  Removed 51765 

TO.iJ  (a)(5)  revised;  (b)  removed 

51765 

13.21    (a),    (b)    and    (c)(1)    table 
lended;    (a)    table    added; 

|(|cK2)  revised 51765 

(a)(3)  removed;  (a)(2).  (b)(2) 
rough       (5)      and       (c)(2) 

rough  (5)  revised 51765 

73.70' (b)  revised 51766 

75.1  (la)  revised 57498 

75.2j(Ja)  revised;  (c)  added 57499 

75.4 1  ^a)  introductory  text  revised 

57499 

75.6i(jf)  added 57499 

75.11  (d)(2)  amended;  (d)(3)  added 

57499 

75.1^  Heading  revised;  (d)  redes- 
ited  as  (e);  new  (d)  added 

57499 

(d)  added 57499 

Introductory  text  added 57499 

75.1$jAdded 57500 

75.2*  (h)  added 57506 

75.24 i(d)  revised 57506 

75.7(>f-75.75  (Subpart  H)  Added 57507 

At>bendix  A  amended 57512 

Ap^ndixes  C,  D  and  F  amend- 

(Eti 57513 

79.57;  (e)(2)(iii)(C)  and  (v)(B)  re- 
Hioved;       (e)(2)(iv)(B)       and 

i;Vi)(B)  revised 63792 

79.6$i(d)(l)(ii)(B)  revised 63793 

79.66  (e)(5)(iii)(B)  amended 63793 

80  Technical  correction 54753 

80.29  (a)(1)  introductory  text  re- 
vised  49465 

80.4$'<f)(3)  and  (g)(9)  revised :.63793 

80.70  (m)  amended 43049 

(k)  revised ..52104 

81  Attainment  status  determina- 

tions   64415 

81.304  Amended 37279.  39751 

81.3Qt  Amended 53287,  58644 

81.31$  Amended 59731 

81.315  Amended 39435 

81.3ll  Amended 39436,  44145 


Corrected 42489 

81.323  Amended 39436 

81.333  Amended 39436 

81.336  Amended 39437 

82  Determination 42728 

82.1  Revised 41642 

82.2  Removed 41642 

82.3  Amended 41642 

Regulation    at    63    PR    41642 

withdrawn  in  part 53290 

82.4  (d)  and  (e)  revised;  (f) 
through  (k)  and  (1)  through 
(s)  redesignated  as  (g) 
through  (1)  and  (n)  through 
(u);  (d).  (e),  new  (j)  and  (t)  re- 
vised;  (f).    (m).    (1)(4).    (t)(3) 

and  (u)(3)  added 41642 

Regulation    at    63    PR    41642 

withdrawn  in  part 53290 

82.9  Heading,  (a)  and  (c)  revised; 

(g)  added 41643 

Regulation    at    63    PR    41643 

withdrawn  in  part 53290 

82.12  (a)(3)  added 41645 

Regulation    at    63    PR    41643 

withdrawn  in  part 53290 

82.13  (f)(2)(xvii),  (g)(l)(xvii), 
(4)(xiv).  (XV).  (w),  (X)  and  (z) 
added;  (f)(3)(v)  removed; 
(f)(3)(vi)  through  (xiii).  sec- 
ond (g)(3),  and  (w)  redesig- 
nated as  (f)(3)(v)  through 
(xil).  (g)(4)  and  (y);  (b), 
(f)(l)(iv),  (2)  introductory 
text,  (xiv),  new  (3)(xi).  (xii), 
(xiii).  (g)(lKvli).  (xvi),  (2), 
first  (3).  (h)(8),  (i)  introduc- 
tory text,  (m),  (u)  and  (v)  re- 
vised;  41646 

Regulation    at    63    PR    41646 

withdrawn  in  part 53290 

82.1—82.13  (Subpart  A)  Appendix 

C  re  vised 41648 

Appendixes  J  and  K  added 41651 

Regulations  at  63  PR  41648  and 

41651  withdrawn  in  part 53290 

86  Heading  revised 56995 

86.884-8  (c)(4)  table  amended 56995 

(c)(4)  table  corrected 63967 

89  Heading  revised 56995 

Nomenclature  change 56996 

89.1  (a)  and  (b)(4)  revised;  (b)(3) 
amended;  (b)(5)  added 56996 

89.2  Amended 56996 

89.3  Amended 56897 

89.4  Removed 56997 
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TITLE  40  Chapterl-Con. 

89.6  (b)(1)  Introductory  text 
amended;  (b)(1)  table  revised 
56997 

89.101-96  Redesigmated  as  89.101 

56995 

89.101  Redesigmated  from  89.101- 

96 56995 

89.102-96  Redesignated  as  89.102 

56995 

89.102  Redesignated  from  89.102- 

96 56995 

Heading   and   (a)   revised;    (c) 

through  (h)  added 56997 

89.103-96  Redesignated  as  89.103 

56995 

89.103  Redesignated  from  89.103- 

96 56995 

89.104-96  Redesignated  as  89.104 

56995 

89.104  Redesignated  f^om  89.104- 

96 56995 

(a),  (b)  and  (c)  revised 56998 

89.105-96  Redesignated  as  89.105 

56995 

89.105  Redesignated  from  89.10&- 

96 56995 

89.106-96  Redesignated  as  89.106 

56995 

89.106  Redesignated  from  89.106- 

96 56995 

89.107-96  Redesignated  as  89.107 

56995 

89.107  Redesignated  from  89.101- 

97 56995 

89.108-96  Redesignated  as  89.108 

56995 

89.108  Redesignated  from  89.106- 

96 66995 

89.109-96  Redesignated  as  89.109 

56995 

89.109  Redesignated  from  89.109- 

96 56995 

Revised 56999 

89.110-96  Redesignated  as  89.110 

56995 

89.110  Redesignated  from  89.110- 

9g - 56995 

(b)(9)  and  (10)  amended;  (b)(ll) 

and  (12)  added 57000 

89.111-96  Redesignated  as  89.111 

56995 

89.111  Redesignated  from  89.111- 

96 56995 

89.112-96  Redesignated  as  89.112 

56995 


89.112  Redesignated  from  89.112- 

96 56995 

(a),  (b)  and  (d)  revised;  (e)  and 

(f)  added 57000 

89.113-96  Redesignated  as  89.113 

., 56995 

89.113  Redesignated  from  89.113- 

96 56995 

(b)  revised:  (c)  added 57003 

89.114-96  Redesignated  as  89.114 

56995 

89.114  Redesignated  from  89.114- 

96 56995 

Heading,  (a)  and  (b)  heading 

revised 57003 

89.115-96  Redesignated  as  89.115 

56995 

89.115  Redesignated  from  89.115- 

96 56995 

89.116-96  Redesignated  as  89.116 

56995 

89.116  Redesignated  from  89.116- 

96 56995 

(e)  added 57008 

89.117-96  Redesignated  as  89.117 

56995 

89.117  Redesignated  from  89.117- 

96 56995 

(a)  revised;  (d)  added 57003 

89.118-96  Redesignated  as  89.118 

56995 

89.118  Redesignated  from  89.118- 

96 56995 

Heading  revised;  introductory 

text  and  (e)  added 57003 

89.119-96  Redesignated  as  89.119 

56995 

89.119  Redesignated  from  89.119- 

96 .56995 

(d)  revised 57004 

89.120-96  Redesignated  as  89.120 

56995 

89.120  Redesignated  from  89.120- 

96 56995 

(c)  revised;  (e)  added 57004 

89.121-96  Redesignated  as  89.121 

56995 

89.121  Redesignated  from  89.121- 

96 56995 

89.122-96  Redesignated  as  89.122 

56995 

89.122  Redesignated  from  89.122- 

96 56995 

89.123-96  Redesignated  as  89.123 

66995 
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89i]i23  Redesignated  from  89.123- 

96 56995 

89.;]!24-96  Redesigmated  as  89.124 

1 56995 

89.]|24  Redesignated  from  89.124- 

96 56995 

W(3)  added 57005 

89.125-96  Redesigmated  as  89.125 

56995 

89.,]j25  Redesignated  from  89.12&- 

96 56995 

<1>)  revised 57005 

89.1126-96  Redesignated  as  89.126 

.  56995 

89Jl26  Redesignated  from  89.126- 

96 56995 

^4)  revised 57005 

894127-96  Redesignated  as  89.127 

jj. 56995 

89J]27  Redesignated  from  89.127- 

96 56995 

89,128-96  Redesignated  as  89.128 

56995 

Redesignated  from  89.128- 

|96 56995 

.129-96  Redesignated  as  89.129 


89 
89. 


.56995 
89:1129  Redesignated  from  89.129- 

gg 56995 

89.130  A(i<ied..!!!..!l!!!!!!!.!!!!!!!!!!!!!!!."57oo5 

89.201-96  Redesignated  as  89.201 

56995 

89.201  Redesignated  from  89.201- 

96 56995 

89.202-96  Redesignated  as  89.202 


89.202  Redesignated  from  89.202- 

96 56995 

i  Redesignated  as  89.203 

56995 

Redesigrnated  from  89.203- 

196 56995 

Jfevlsed 57006 

89.204-96  Redesignated  as  89.204 

h. 56995 

89Ja04  Redesignated  from  89.204- 

96 56995 

Revised 57007 

89jaK)&-96  Redesignated  as  89.205 


>k 


89J305  Redesignated  from  89.205- 


96. 


Revised 57008 

89306-96  Redesignated  as  89.206 


89.206  Redesignated  from  89.206- 

96 ; 56995 

Revised 57008 

89.207-96  Redesignated  as  89.207 

56995 

89.207  Redesignated  from  89.207- 

96 56995 

Revised 57008 

89.208-96  Redesignated  as  89.208 

56995 

89.208  Redesignated  from  89.206- 

96 56995 

Revised... 57009 

89.209-96  Redesignated  as  89.209 

56995 

89.209  Redesignated  from  89.209- 

96 56995 

(a)  revised 57009 

89.210-96  Redesignated  as  89.210 

56995 

89.210  Redesignated  from  89.210- 

96 ,. 56995 

(b)  and  (c)  revised 57009 

89.211-96  Redesignated  as  89.211 

56995 

89.211  Redesignated  from  89.211- 

96 56995 

(a)  and  (c)  revised 57009 

89.212-96  Redesignated  as  89.212 

56995 

89.212  Redesignated  from  89.212- 

96 56995 

Revised 57010 

89.301-96  Redesignated  as  89.301 

56995 

89.301  Redesignated  from  89.301- 

96 56995 

89.302-96  Redesignated  as  89.302 


89.302  Redesignated  firom  89.302- 

96 56995 

Revised 57010 

89.303-96  Redesignated  as  89.303 

56995 

89.303  Redesignated  from  89.303- 

aO OOSfSK) 

89.304-96  Redesignated  as  89.304 

56995 

89.304  Redesignated  from  89.304- 

oO OQWK> 

(c)  re  vised. 57010 

89.305-96  Redesignated  as  89.306 

56995 

89.305  Redesignated  f^m  89.306- 
96 


96 
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89.306-96  Redesignated  as  89.306 

56995 

89.306  Redesignated  from  89.306- 

96 56995 

89.307-96  Redesignated  as  89.307 

56995 

89.307  Redesignated  from  89.307- 

96 56995 

(b)(7)  and  (8)  revised 57010 

89.30&-96  Redesignated  as  89.308 

56995 

89.308  Redesignated  from  89.308- 

96 56995 

(b)  revised 57010 

89.309-96  Redesignated  as  89.309 

56995 

89.309  Redesignated  from  89.309- 

96 56995 

(a)(3)       removed;       (a)(4)(iii). 

(5)(1)(C)  and  (D)  revised 57010 

89.310-96  Redesignated  as  89.310 

56995 

89.310  Redesignated  from  89.310- 

96 56995 

(a)(1)  and  (c)  revised 57010 

89.311-96  Redesignated  as  89.311 

56995 

89.311  Redesignated  from  89.311- 

96 56995 

89.312-96  Redesignated  as  89.312 

56995 

89.312  Redesignated  from  89.312- 

96 56995 

(b)(2)  removed;  (c)(2),  (d)  and 

(f)  revised;  (g)  added 57010 

89.313-96  Redesignated  as  89.313 

56995 

89.313  Redesignated  from  89.313- 

96 56995 

89.314-96  Redesignated  as  89.314 

56995 

89.314  Redesignated  from  89.314- 

96 ; 56996 

(a)  and  (b)  revised 57011 

89.31&-96  Redesignated  as  89.315 

56995 

89.315  Redesignated  from  89.315- 

96 , 56995 

89.316-96  Redesignated  as  89.316 

56995 

89.316  Redesignated  from  89.316- 

96 56995 

(b)  removed 57011 

89.317-96  Redesignated  as  89.317 

56995 


89.317  Redesignated  from  89.317- 

96 56995 

(g).  (h)  and  (k)  revised 57011 

89.318-96  Redesignated  as  89.318 

56995 

89.318  Redesignated  from  89.318- 

96 56995 

(c)(2)  heading,  (1)  and  (iv)  re- 
vised  57011 

(c)(2)(iv)(B)  corrected 58101 

89.319-96  Redesignated  as  89.319 

56995 

89.319  Redesignated  from  89.319- 

gg 56995 

(b)(1),  '('2),  (c),  (d)  heading,"  in-'" 
troductory  text,  (2)  and  (6) 

revised 57011 

89.320-96  Redesignated  as  89.320 

56995 

89.320  Redesignated  from  89.320- 

96 56995 

(c)  re  vised 57012 

89.321-96  Redesignated  as  89.321 

56995 

89.321  Redesignated  from  89.321- 

96 56995 

(c)  re  vised 57012 

89.322-96  Redesignated  as  89.322 

56995 

89.322  Redesignated  from  89.322- 

96 56995 

(a)  revised 57012 

89.32^-96  Redesignated  as  89.323 

56995 

89.323  Redesignated  from  89.323- 

96 56995 

89.324-96  Redesignated  as  89.324 

56995 

89.324  Redesignated  from  89.324- 

96 56995 

Revised 57013 

89.325-96  Redesignated  as  89.325 

66995 

89.326  Redesignated  from  89.325- 

96 66995 

89.326-96  Redesignated  as  89.3^6 


89.326  Redesignated  f^m  89.326- 

96 56995 

89.327-96  Redesignated  as  89.327 

56996 

89.327  Redesignated  firom  89.327- 

96 S6996 

89.328-96  Redesignated  as  89.328 

66995 
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89.32$:  Redesigrnated  from  89.328- 

96 56995 

(b)(1)  and  (2)  revised 57013 

89.329-96  Redesignated  as  89.329 

56995 

89.329  Redesignated  from  89.329- 

96 56995 

89.330-96  Redesignated  as  89.330 

56995 

89.330  Redesignated  from  89.330- 

Sb 56996 

(b)j(i)  revised;  (b)(3)  added 57013 

89.331-96  Redesignated  as  89.331 

., 56995 

89.331!  Redesignated  from  89.331- 

96 56995 

89.30ili-S9.331  (Subpart  D)  Appen- 

4lx  A  amended 57013 
[-96  Redesignated  as  89.401 
1 56995 

Redesignated  from  89.401- 

96 56995 

(b)  revised 57015 

89.40E3-96  Redesignated  as  89.402 

56995 

89.40^  Redesignated  from  89.402- 

9$ 56995 

Reraised 57015 

89.40Gf-96  Redesignated  as  89.403 

.;.; 56995 

Redesignated  from  89.40d- 

56995 

-96  Redesignated  as  89.404 

..1 56995 

89.404  Redesignated  from  89.404- 

^ 56995 

(b)  revised;  (e)  removed 57015 

89.4(13-96  Redesignated  as  89.405 

1. 56995 

89.4dd  Redesignated  from  89.405- 

H 56995 

(d).  (e)  and  (f)  revised 57015 

89.4()d-i96  Redesignated  as  89.406 

U 56995 

89.4d0  Redesignated  from  89.406- 

^ 56095 

(b)and  (c)(1)  revised 57015 

89.4(h-96  Redesignated  as  89.407 


89.4(17  Redesignated  from  89.407- 

96 56996 

(a),  (c)  and  (d)(2)  revised 67015 

89.40^  Redesignated  as  89.408 


89.4(M  Redesignated  from  89.408- 


116 


.56996 


(e)  revised 57016 

89.409-96  Redesignated  as  89.409 

OwlWD 

89.409  Redesignated  from  89.40^ 

96 56996 

89.41(K-96  Redesignated  as  89.410 

56096 

89.410  Redesignated  from  89.410- 

}jO OOVvD 

(a),  (b)  and  (c)  revised 67016 

89.411-96  Redesignated  as  89.411 


89.411  Redesignated  from  89.411- 
gg 

(d)(5)  and  (e)(5)  revised 57016 

89.412-96  Redesignated  as  89.412 

oosmo 

89.412  Redesignated  from  89.412- 
96.... 56996 

(c)(3)  revised;  (g)(1)  removed 57016 

89.413-96  Redesignated  as  89.413 

56996 

89.413  Redesignated  from  89.413- 

96 56996 

(d)  revised;  (e)  removed 67016 

89.414-96  Redesignated  as  89.414 

56996 

89.414  Redesignated  from  89.414- 

96 56996 

(a)  revised 57017 

89.415-96  Redesignated  as  89.415 

uutfoD 

89.415  Redesignated  from  89.416- 

iK> OOtWO 

Revised 57017 

89.416-96  Redesignated  as  89.416 


89.416  Redesignated  from  89.41fr- 

96 56996 

89.417-96  Redesignated  as  89.417 


89.417  Redesignated  from  89.417- 

96 56996 

89.418-96  Redesignated  as  89.418 

00090 

89.418  Redesignated  from  89.41S- 

96 56896 

(b),  (c),  (d).  (e)  table,  (f)  Intro- 
ductory text,  (1)  and  (g)  re- 
vised  57017 

89.419-96  Redesignated  as  89.419 


89.419  Redesignated  from  89.419- 

96 
89.420^  Redesignated  as  89.420 


.oorao 


18>249(2)  98-4 
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89.420  Redesignated  from  89.420- 

96 56996 

(a)  introductory  text  revised 

57018 

89.421-96  Redeslgmated  as  89.421 

56996 

89.421  Redesignated  from  89.421- 

96 56996 

89.422-96  Redesignated  as  89.422 

56996 

89.422  Redesignated  from  89.422- 

96 56996 

(dK3)  table  amended 57016 

89.423-96  Redesignated  as  89.423 

56996 

89.423  Redesignated  from  89.423- 

96 56996 

Removed 57018 

89.424-96  Redesignated  as  89.424 

56996 

89.424  Redesignated  from  89.424- 

96 56996 

(a).  (dK6)  and  (e)  revised:  (d)(3) 

amended 57018 

89.425-96  Redesignated  as  89.425 

56996 

89.425  Redesignated  from  89.425- 

96 56996 

Removed 57019 

89.401—89.426  (Subpart  E)  Appen- 
dix B  revised 67019 

89.501-96  Redesignated  as  89.501 


89.501  Redesignated  from  89.501- 

96 56996 

89.502-96  Redesignated  as  89.502 

56996 

89.602  Redesignated  fh)m  89.508- 

96 56996 

89.503-96  Redesignated  as  89.608 

56996 

89.503  Redesignated  from  89.503- 

96 56996 

89.504-96  Redesignated  as  89.504 

66996 

89.504  Redesignated  firom  89.604- 

96 56996 

89.506-96  Redesignated  as  89.605 

56996 

89.506  Redesignated  from  89.606- 

96 56996 

(e)  re  vised 67020 

89.506-96  Redesignated  as  89.506 


89.506  Redesignated  from  89.606- 

96 56996 


(g)  revised 67020 

89.507-96  Redesignated  as  89.607 

56996 

89.607  Redesignated  from  89.607- 

96 56996 

89.508-96  Redesignated  as  89.608 

66996 

89.508  Redesignated  firom  89.508- 

96 56996 

89.509-96  Redesignated  as  89.609 

56996 

89.609  Redesignated  from  89.509- 

96 56996 

(a)  and  (b)  revised 67020 

89.510-96  Redesignated  as  89.610 

56996 

89.610  Redesignated  from  89.510- 

96 56996 

89.611-96  Redesignated  as  89.611 

56996 

89.611  Redesignated  from  89.611- 

96 66996 

89.612-96  Redesignated  as  89.612 

56996 

89.612  Redesignated  from  89.612- 

96 56996 

(b)  re  vised. 67020 

89.613-96  Redesignated  as  89.613 

66996 

89.613  Redesignated  from  89.613- 

96 56996 

(e)(2)  revised 57020 

89.614-96  Redesignated  as  89.614 

66996 

89.614  Redesignated  from  89.614- 

96 56996 

89.616-96  Redesignated  as  89.615 

onmo 

89.616  Redesignated  from  89.616- 

96 56996 

89.616-96  Redesignated  as  89.616 

oomn 

89.516  Redesignated  from  89.510- 

96 56996 

89.601-96  Redesignated  as  89.601 

cgogg 

89.601  Redesignated  from  89.601- 

96 56996 

89.602-96  Redesignated  as  89.602 


89.602  Redesignated  from  89.602- 

96 56996 

Amended 67020 

89.603-96  Redesignated  as  89.603 

56996 
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89.6  D  3  Redesignated  from  89.603- 

06 56996 

(d)  revised 57021 

89.60^96  Redesignated  as  89.604 

smtno 

89.604  Redesignated  from  89.604- 

((i]!(4)  «md  W)  revlMd!!!!!"!!"! 
89.605-96  Redesignated  as  89.605 


89.605  Redesignated  from  89.605- 
(iE(i)/(3)(vi)  imd  (c)  i-e'rt^^^ 


.57021 
89.606-96  Redesignated  as  89.606 

'. OQtfSfD 

89.eKt6  Redesignated  from  89.60&- 

9v OOtWD 

89.607-96  Redesignated  as  89.607 


89.607  Redesignated  from  89.607- 

jfO OOtWD 

89.606-96  Redesignated  as  89.608 

56996 

89.606  Redesignated  from  89.606- 
$6 

89.609-96  Redesignated  as  89.600 


89.0n  Redesignated  from  89.609- 

96 56996 

(4)  revised 57021 

89.6U0-96  Redesignated  as  89.610 

56996 

89.6t]|0  Redesignated  from  89.610- 

!te 56996 

(ttKD  revised 57021 

89.fflil-96  Redesignated  as  89.611 

OOtRn) 

89.6|]il  Redesignated  from  89.611- 

j96 56996 

(g)  revised 57022 

89.^^2-96  Redesignated  as  89.612 

OO09D 

Redesignated  from  89.612- 


89.603-96  Redesignated  as  89.613 


Redesignated  from  88.613- 

1  (b)  revi8ed"!!!!!!!!!!!."!!!!!"!!!!!!.!57022 

89.S|0i6  (f)  revised 57022 

89.9Q6   (a)(3)   Introductory   text, 

(iii)(D)  and  (b)  revised 57022 

89.911  Revised 57022 

89.1003  (aK3),  (5),  (6),  (b)(4)  and  (7) 

Revised 57022 


89.1007  (c)  revised 57023 

96  Added 57514 

123.1  (a)  and  (c)  revised 45122 

123.2  Revised 45122 

123.22  (f)  removed;  (g)  redesig- 
nated as  (f) 45122 

123.24  (d)(8)  removed 45122 

123.25  (a)  introductory  text  and 

(37)  revised 45122 

123.26  (eX5)  revised 45122 

123.42  Introductory  text  revised 

45122 

123.44  (dXl),  (2),  (e)  and  (J)  re- 
vised  46122 

123.45  (e)  removed 45123 

123.62  (b)(3)  and  (c)  revised 45123 

123.63  (a)  introductory  text  and 

(4)  revised 45123 

123.64  (a)  introductory  text  and 
(bXl)  revised 45123 

136.3  (e)  corrected 387S6 

Table  IC  corrected;  CPR  cor- 
rection  44146 

(a)  introductory  text  and  (b) 
introductory  text  revised; 
Table  IF  and  (bX40)  added 50423 

141  Authority  citation  revised 43846, 

44526 

141.4  (a)  revised 43846 

141.21  (f)(3)  revised;  (f)(5).  (6X1). 

(11)  and  (8)  amended 47107 

141.23  (aX4Xlll).  (kXD  table,  (2). 
(3X1).  (11)  introductory  text 
revised 47107 

141.24  (e),  (fXMXli).  (HXIXA), 
(B),  (ilXA),  (hXlOXil).  (13)  in- 
troductory text,  (1),  (19X1)(A) 
and  (B)  introductory  text  re- 
vised  47110 

141.40  (g)  and  (nXll)  introduc- 
tory text  revised;  (nXll) 
table  amended 47112 

141.74  (a)  Introductory  text  and 
(2)  amended;  (a)(1)  table  re- 
vised  47113 

141.89  (aXlXD  and  (ilXB)  amend- 
ed  47113 

141.151—141.155  (Subpart  O) 
Added  (0MB  numbers  pend- 
ing)  44526 

142  Authority  citation  revised 44535 

142.10  (d)  revised 43846 

(b)(6Xvll)  added 44535 

142.16  (f)  added 44535 

142.20  Revised 43847 
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142.40—142.46  (Subpart  E)  Head- 
ing revised 43847 

142.42  (c)  revised 43847 

142.50  Revised 43847 

142.53  (c)(1)  revised 43848 

142.55  (b)  revised;  (c)  removed 43848 

142.56  Revised 43848 

142.72  Introductory  text  revised 

44535 

142.78  (b)  revised 44536 

142.201—142.208  (Subpart  J)  Re- 
moved  48077 

142.301—142.313       (Subpart       K) 

Added 43848 

143.4  (b)  table  revised 47113 

148.18  (i)  added 42184 

Regulation  at  63  FR  35149  eff. 

date  corrected  to  11-4-98 42581 

159.159  (a)  introductory  text  re- 
vised  41193 

180.2  (a)  revised 57066 

180.103  (a)  table  amended 57072 

180.106  (a)  table  amended 57072 

180.110  (a)  table  amended 57072 

180.114  Revised 57072 

180.115  Removed 57066 

180.118  Removed 57066 

180.121  (a)  heading  and  (1)  des- 
ignation added;  (a)(1)  table 
amended;  (b)  redesignated  as 
(a)(2) 57073 

180.145  (a)(1)  table  amended 57073 

180.148  Removed 57066 

180.158  Removed 57066 

180.159  Removed 57066 

180.162  Removed 57066 

180.170  Removed 57073 

180.171  Removed 57066 

180.173  (a)  table  revised 57073 

180.175  (b)  table  amended 53817 

180.176  Existing  text  designated 

as  (a);  (b)  added 54369 

180.178  Revised 57073 

180.181  Existing  text  designated 

as    (a);    (a)    heading    added; 

table  re  vised 57073 

180.183  (a)  table  amended 57073 

180.188  Removed 57073 

180.198  Heading  and  table  revised 

57073 

180.200  (a)(1)  revised 57073 

180.205  (b)  table  amended 54360 

180.206  (a)  table  amended 57074 

180.207  Existing  text  designated 
as  (a):  (a)  heading  added;  (a) 
table  amended , 57074 


180.209  (a)  table  amended 57074 

180.211  Existing  text  designated 
as  (a);  (a)  heading  added;  (a) 
table  amended 57074 

180.213  (a)(1)  table  revised 57074 

180.214  Existing  text  designated 
as  (a);  (a)  heading  added;  (a) 
table  amended 57074 

180.215  Existing  text  designated 
as  (a)(1)  and  (2);  (a)  heading 
added;  (a)(1)  table  amended 
57074 

180.217  Existing  text  designated 

as  (a)  and  revised 57074 

180.219  Removed 57066 

180.220  (a)  heading  and  (1)  des- 
ignation added;  (a)(1)  table 
amended;  (b)  redesignated  as 
(a)(2) 57075 

180.222  (a)  table  amended 57075 

180.229  Existing  text  designated 
as  (a);  (a)  heading  added;  (a) 

table  amended 57075 

180.231  Existing  text  designated 

as  (a);  (a)  heading  added 57075 

180.235  (a)  heading  and  (1)  des- 
ignation added;  (a)(1)  table 
amended:  (b)  redesignated  as 

(a)(2) 57075 

180.239  Table  amended 57066 

180.242  (a)(1)  table  amended 57075 

180.254  (a)  table  amended 57076 

180.258  (a)  heading  added;  (a) 
table  amended;  (b)  redesig- 
nated as  (c);  new  (c)  heading 
added 57075 

180.261  (a)  heading  added;  (a) 
table  amended;  (b)  redesig- 
nated as  (c);  new  (c)  heading 
added 57075 

180.262  (a)  heading  added;  (a) 
table  amended;  (b)  redesig- 
nated as  (c);  new  (c)  heading 
added 57075 

180.263  Table  amended 57066 

180.284  Revised 45182 

180.293  (b)  amended 42249 

180.297  Existing  text  designated 
as  (a);  (a)  heading  added;  (a) 
table  amended 57075 

180.298  (a)  heading  and  (1)  des- 
ignation added;  (a)(1)  table 
amended;  (b)  redesignated  as 
(a)(2) 57075 

180.306  Removed 57066 

180.314  Table  amended 57075 
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180.  ill  Heading:  and  (a)  Introduc- 

I       I  ory  text  revised;  (b)  redeslg- 

^ted  as  (c);  (a)  headlne:  and 

[ilew  (b)  added « 49487 

laoMS  Table  amended 57066 

Rkkrlsed 57076 

180.820  Removed 57076 

180.8B1  Removed 57066 

180.825  Table  amended 57066 

180.326  Removed 57066 

180.080  (a)  table  amended 57076 

180.341  Existing  text  designated 
as  (a);  (a)  heading  added;  (a) 
table  amended 57076 

180.346  Existing  text  designated 
4s  (a);  (a)  heading  added;  (a) 
table  amended 57076 

180.347  Removed 57066 

180J349  (a)  heading  and  (1)  des- 
ignation added;  (a)(1)  table 
amended;  (b)  redesignated  as 
(a)(2) 57076 

180.350    (a)    heading    added;    (a) 
ible  amended:  (b)  removed 

57076 

180JeIS3  (b)  table  revised 49472 

180 j357  Removed , 57066 

180  J358  Removed 57076 

180^  (a)(1)  designation  and  (2) 

added 54066 

180J366  Removed 57076 

180^368  (b)  table  amended 48594 

180.370  Ebdsting  text  designated 
as  (a);  (a)  heading  added;  (a) 

table  amended 57076 

180.374  Removed 57077 

180.384  Existing  text  designated 

,  as  (a);  (b)  added 51847 

180.385  Elxisting  text  designated 
>  ks  (a);  (a)  heading  added;  (a) 

iable  amended 57077 

180.386  Removed 57077 

180.387  Removed 57077 

180.395  (b)  table  amended 65073 

180.410    (a)    heading    added;    (a) 

table  amended;  (b)  redeslg- 
hated  as  (c);  new  (c)  heading 

kdded 57077 

180i4l2  (a)  table  and  (c)  table 

amended 54073 

180.414  (b)  amended 54362 

180.416  Existing  text  designated 
as  (a);  (a)  heading  added;  (a) 

»ble  amended 67077 

180i4l7  (b)  amended 45406 

180  418  (aXD  table  amended 48579 


180.435  (a)  existing  text  des- 
ignated as  (a)(1);  (a)(2)  added 
45414 

180.442  (b)  table  amended 37286,  53820 

180.443  (b)  table  amended 37295,  38483, 

49479 

180.448  (b)  table  amended 54599 

(a)  revised 65547 

180.449  (b)  table  amended 42248,  53837 

180.459    (a)    heading    added;    (b) 

table  transferred  to  (a)  table 

44152 

180.462  (a)  table  amended;  (b)  re- 
moved  53844 

180.466  (b)  revised 48116 

180.472  (a)  table  and  (d)   table 

amended 49852 

(b)  amended 53829 

180.474  (bKD  table  and  (2)  table 

amended 39034 

(b)(1)  amended 5^15 

180.482  (b)  table  amended 52174.  65067 

180.484  (a)  heading  amended;  (a) 
existing  text  designated  as 
(aXD;  (a)(2)  and  (d)  heading 
added 42256 

180.485  Revised 53835 

180.489  Revised 48607 

180.493  (a)  revised 54593 

180.494  (b)  revised 53301 

180.495  (a)  revised 43637 

180.507  (a)(1)  designation  and  (2) 

added 55540 

(b)  table  amended 65084 

180.509  (b)  table  amended 48124 

180.511  (b)  table  amended 41727 

180.515  (a)  table  amended 42246 

Revised 52180 

(b)  revised 65078 

180.516  (a)  revised 53826 

180.517  (a)  introductory  text  re- 
vised; (a)  table  amended 38495 

180.527  Amended 50791 

180.533  (a)  table  amended 48615 

180.534  Added 36372 

180.535  Added 41734 

Revised 52169 

180.537  Amended 50784 

180.1001  (d)  table  amended 43088,  53294 

(c)  table  and  (e)  table  amended 
48113,51840 

(bKD  revised;  (b)(6)  and  (9)  re- 
moved; (b)(7),  (8)  and  (10)  re- 
designated as  (bX6),  (7)  and 

(8):  (d)  table  amended 57086 

180.1010  Removed 57067 
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TITLE  40  Chapter  l-Con. 

180.1018  Removed 57067 

180.1020  (b)  table  amended 35846 

180.1030  Removed 57067 

180.1031  Removed 57067 

180.1034  Removed 57067 

180.1055  Removed 57067 

180.1058  Removed 57067 

180.1061  Removed 57067 

180.1079  Removed 57067 

180.1081  Removed 57067 

180.1085  Removed 57067 

180.1165  Added 38521 

180.1187  Amended 51308 

180.1193  Added 43085 

180.1198  Added ^7288 

180.1200  Added 38498 

180.1201  Added 49468 

180.1202  Added 48597 

185.1650  Removed 57067 

185.3385  (a)  table  redesignated  In 

part  as  180.484  (aKD  table 42257 

185.3600  Removed 57067 

185.4250  Removed 57067 

185.4300  Removed 57067 

185.4800  Removed 57067 

185.5375  Removed 48607 

186.450  Removed 57067 

186.850  Removed 57067 

186.1650  Removed 57067 

186.2275  (a)  table  amended 51848 

186.2326  Removed 57077 

186.2450  Removed 57067 

186.3000  Removed 57077 

239  Added 57040 

257.5  Amended 57044 

258.2  Amended 57044 

260.10  Amended 65837 

261  Identification  and  listing  of 

hazardous  waste  solvents 64372 

261.3  (a)(2)(lv)(C)  and  (c)(2)(ii)(B) 
revised;  (cK2)(il)(E)  added 42184 

Regtilation  at  63  FR  42184  eff. 
date  in  part  corrected  to  12- 
8-98 54355 

261.4  (a)(12)  revised;  (a)(18)  and 

(18)  added 42184 

Regulation  at  63  FR  42184  eff. 

date  corrected  to  12-8-98 54355 

(g)  added ...65837 

261.5  (j)  revised 37782 

261.6  (a)(3)(iv)(C)       amended; 
(aK3)(v)  removed 42185 

Regulation  at  63  FR  42185  eff. 
date  in  part  corrected  to  12- 

8-98 54355 

261.31  (a)  table  amended 42186 


261.32  Table  amended 42185 

261  Appendix  VII  amended 42186 

264.1  (j)  added 65838 

264.73  (b)(17)  added 65838 

264.80  (e)  and  (f)  added 56733 

264.101  (d)  added 65838 

264.110  (c)  added 56733 

264.112  (b)(8)  and  (c)(2Xiv)  added 

56733 

264.118  (b)(4)  and  (d)(2)(iv)  added 

56733 

264.140  (d)  added 56733 

264.652  (a)  revised 65938 

264.553  (a)  revised ; 65838 

264.664  Added 65838 

264.1080  (f)  and  (g)  added 48382 

(f)(2)(ii)(B)(2)  revised 53847 

265.1  (b)  amended 65840 

265.80  (f)  added 56734 

265.110  (c)  and  (d)  added 56734 

265.112  (b)(8)  and  (d)(l)(iv)  added 

66734 

265.118   (c)(4).    (5)   and   (d)(l)(iii) 

added 56734 

265.121  Added 56734 

266.140  (d)  added 66734 

265.1080  (f)  and  (g)  added 48388 

(f)(2)(ii)(BKi)  revised 53847 

266  Authority  citation  revised 42186 

266.100  (b)(3)  revised 42186 

Regulation  at  63  FR  42186  eff. 

date  corrected  to  12-8-88 54355 

268.2  (c)  revised 65840 

268.33  Regulation  at  63  FR  35148 

eff.  date  corrected  to  11-4-88 


.42581 


268.34  (b)  through  (e)  redesig- 
nated as  (c)  through  (f);  new 

(b)  added 48127 

268.36  Added 42186 

268.38  (c)  revised 51264 

268.40  Table  amended 42187,  51265 

Regulation  at  63  FR  24625  and 
36148  withdrawn;  regulation 
at  63  FR  28641  eff.  date  cor- 
rected to  11-4-88 42582 

(1)  added 45334 

(g)    and    table    amended;    (i) 

added 47415 

268.48  Regulation  at  63  FR  24626 
withdrawn;  regulation  at  63 
FR  28738  eff.  date  corrected 

to  11-4-88 42582 

(a)  table  amended 47417 

268.50  (g)  added 65940 
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270.^  (c)  introductory  text  re- 
vised; (cX7)  added 56735 

270.2  Amended 65941 

270.W  (d)  revised 65941 

270.W  (a)  amended 56735 

270.|2p  Added 56735 

270.42  Appendix  I  amended 65941 

270.6}  Added 65941 

270.  n  (a)  revised 65941 

270.^—270.230  (Subpart  H)  Added 

65941 

271  Sitate  hazardous  waste  man- 
i.gement  program  authoriza- 
tions  36587,  44152.  44795.  49852, 

50528.50531.52180,56086,56830. 
56834.  57353.  57605.  57912 

271.  [  (j)  Tables  1  and  2  amended 
42188.51267 

RjBlgulatlon  at  63  FR  35150  eff. 

date  corrected  to  11-4-98 42582 

(j)  Table  1  amended 47418.  65947 

271.jL|B  (e)  added 56735 

271.211  (h)  added 65947 

279.ilb  (1)  revised 37782 

279.|r4  (b)  revised 37782 

Jnderground   storage    tank 

rogram  authorizations 51528. 

63793 

Added 38500 

Appendix  A  amended 38500 

Appendix  B  amended 36862.  37069. 

37782.  40188.  48449.  49860.  51530. 
51853.  53848.  57608 

{Table  amended 42189 

(b)(l)(l)    and    (ii)    revised; 

JXIKIII)  added 42189 

372  Olariflcation 52183 

406.;22    Correctly    revised;    CFR 

loorrection..... 64417 

430.UI  (1)  corrected;  (p)  correctly 

aievised , 42239 

430.2)1  (b)(4)(l)  and  (d)  corrected; 

f)(4)(ii)(A)  correctly  revised 
42239 
(b)  table  corrected 42239 

430.26  Introductory  text  cor- 
rected;   (a)(2)    Introductory 

text  correctly  revised 42239 

430.27  Introductory  text  and 
(a)(2)  correctly  revised 42239 

430.56    Introductory     text     cor- 

jjected 42239 

(a)Kl)  table.   (2)(ii)  table  and 
!(a)(ii)  corrected 42240 


430.57  (a)(2)(il)  and  (3Xil)  intro- 
ductory text  correctly  re- 
vised  42240 

439  Authority  citation  revised 50424 

439.0—439.2  Undesignated  center 

heading  revised 50424 

439.0  Revised „ 50424 

439.1  Revised .....5042S 

439.3  Added 50425 

439.4  Added 50425 

439.10  Revised ..^... 50426 

439.11  Revised 50426 

439.12  Revised 50426 

439.13  Revised 50426 

439.14  Revised 50426 

439.15  Revised 50427 

439.16  Revised 50428 

439.17  Revised 50429 

439.20  Revised 50430 

439.21  Revised 50430 

439.22  Revised 50430 

439.23  Revised 50430 

439.24  Revised 50431 

439.25  Revised 50431 

439.26  Revised 50431 

439.27  Revised 50431 

439.30  Revised 50431 

439.31  Revised 50431 

439.32  Revised 50431 

439.33  Revised ..50432 

439.34  Revised 50432 

439.35  Revised 50433 

439.36  Revised 50434 

439.37  Revised 50434 

439.40  Revised 50435 

439.41  Revised 50435 

439.42  Revised 50435 

439.43  Revised 50436 

439.44  Revised 50436 

439.45  Revised 50436 

439.46  Revised 50436 

439.47  Revised 50436 

439.50  Revised 50436 

439.51  Revised 50436 

439.52  Revised ^. 50436 

439.53  Removed 50437 

439.54  Removed ...50437 

439.55  Removed 50437 

439.56  Removed 50437 

439.57  Removed ........50437 

439  Appendix  A  added 50437 

455  Tables  2  and  3  amended 39443 

501.1  (b)  and  (d)  revised:  (m) 
added 45123 

501.2  Amended 45124 
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TITLE  40  Chapter  l-Con. 

501.12  (b).  (d).  (f)(1)  Introductory 
text,  (Iv),  (V)  and  (2)  revised; 
(0(3)  removed 45124 

501.14  (a).  (b)(l)(i).  (2).  (3)  and  (c) 
revised 45124 

501.15  (a),  (b)  introductory  text. 
(10)(I).  (13),  (14),  (d)  introduc- 
tory text,  (1)  and  (4)  through 
(8)  revised;  new  (d)(l)(i)(B) 
stayed 45125 

501.17  (a)(3)(i).  (ii),  (iii)  and  (b)(1) 

revised 45127 

501.21  Revised 45127 

501.32  (a)  revised 45127 

710.39  Revised 45953 

721.176  (a)(2)(i)  amd  (ii)  revised 

45955 

721.305  Added 44574 

721.435  Added 44574 

721.450  Added 44574 

721.526  Removed 48129 

721.528  Removed 48129 

721.555  Added 65709 

721.558  Added 44575 

721.567  Removed 48129 

721.630  Added 44575 

721.637  Removed 48129 

721.658  Removed 48129 

721.723  Removed 64876 

721.987  Added 44575 

721.988  Added 44575 

721.1525  Removed 64876 

721.1580  Added 44575 

721.1710  Added 44575 

721.1734  Added 44576 

721  1737  Removed 64876 

721.1740  Removed 64876 

721.1790  Revised 45955 

721.2077  Added 65710 

721.2078  Added 44576 

721.2079  Added 44576 

721.2081  Added 44576 

721.2082  Removed 48129 

721.2083  Added 44576 

721.2480  Added 44577 

721.2485  Added 44577 

721.2532  Added 44577 

721.2570  Added 44577 

721.2580  Added 44577 

721.2585  Added 44577 

721.3031  Added 44578 

721.3032  Added 44578 

721.3635  Added 44578 

721.4097  Added 44578 

721.4098  Added 44578 

721.5290  Added 44578 


721.5356  Added 44579 

721.5360  Added 44579 

721.5460  Added 65710 

721.5548  Added 44579 

721.5560  Added 44579 

721.5725  Removed 48129 

721.5740  (a)  and  (b)(1)  revised 45956 

721.5775  Added 44579 

721.5965  Added 44580 

721.6175  Added 44580 

721.6176  Added .....44580 

721.6197  Removed : 48129 

721.6498  Added 44580 

721.7285  Added 44581 

721.7286  Added 44581 

721.7360  Removed 64876 

721.7785  Added 44581 

721.8153  Added... 44581 

721.8450  (a)(2)(i)  and  (ii)  revised 

45956 

721.8660  Added 44581 

721.9490  Added 44581 

721.9516  Added 44581 

721.9517  Added 44581 

721.9595  Added 44581 

721.9661  Added 44581 

721.9663  Added 44581 

721.9685  Added 44581 

721.9719  Added 44581 

(a)(2)(i)  corrected 62956 

721.9800  (a)(2)(i)  revised 45956 

721.9969  Added 44581 

721.9973  Added 44581 

745.223  Amended 46674 

Regulation  at  63  FR  46674  con- 
firmed  55547 

745.225  (b)(4)  added 46674 

Regrulation  at  63  FR  46674  con- 
firmed  55547 

745.226  (a)(6)  added 46674 

Regulation  at  63  FR  46674  con- 
firmed  55547 

745.238  Added 46674 

Regulation  at  63  FR  46674  con- 
firmed  55547 

745.330  Revised 41432 

763  Waiver 57251 

Proposed  Rules: 

1—799  (Ch.  I) 40683 

51 45032.46952 

52....35895,  35896,  36652,  36870,  37307,  38139, 

39258,  39791—39793,  40073.  40872, 

41220,  41221,  41756,  42308,  42782, 

42783.  42784.  42786.  43654.  43897, 

44192,44208,44211,44213,44417, 


55. 
60. 
61. 
62... 


63. 


16871,^ 


.1  >od44. 


65.. 

68. 

70... 

72... 

73... 

76.. 

79.. 

80... 

81..J.89258. 


82 

86.41 
96 

97..J. 

131.1; 

135. 

136, 

141 

142.. 

144i 

145. 

146. 

180. 

IBS. 

247. 

261. 

264. 


271, 


281 J 
300 


442. 


55.. 
60.. 
61.. 
62.. 


63. 


65.. 
68.. 
70.. 
72.. 
73.. 
76.. 
79.. 
80.. 
81. 


82.. 
86.. 
96.. 
97.. 
98.. 
131. 
135. 
136. 
141 
142 
144 
145 
146 
180. 
185. 
247. 
261. 
264. 
265. 
268 
271. 

281 
300. 


442. 
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44820,  44822.  45032.  45443,  45779. 
46209,  46732,  46733,  46953,  46954, 
47216.  47217.  47458,  47459,  49053, 
49056.  49058.  49517,  50180,  50823, 
50824,  51325,  51882,  52213,  53350. 
54089.  54645.  55812.  55983.  56127. 
56292.  56394.  56590.  56881.  57086. 
58678.  59754.  59923.  59924.  60256. 

63428.  64228.  65567 

41991 

45779,  50824,  57748 

57748 

:  16871.  40073,  40074,  40386,  41508,  42310, 
43127,  45208,  47459.  54090,  59928, 

63429.  «4023.  64667 
^$8544.  39543,  41508.  45036.  48890.  54646. 

55178.  55812.  56707.  57748.  64024. 
64668.65725 

57748 

55983 

40053.40951 

41358.45037 

41358.45037 

45032 

63807 

49317.63807 

..^9258.  39793,  44214.  53350.  57086.  58678. 

64437 

41652.  42791.  64437 

38767.  39654.  48464,  48664 

, 45032 

52213,56292 

52213,56394 

36742 

48078 

36810 

37797.  41134.  44214.  47115 

37797.47115 

40586.51882 

40586,51882 

40586.51882 

37307,  40239,  48664.  55565.  56882 

55565 

45558 

37797,  38139.  42190 

37309 

37309 

41536.56886 

36652.  44218,  49884.  50545.  52214, 

56128,  56891,  57996 

37309.40683 

37085.  39545.  40247.  40685.  40687. 

43898.  43900.  44218,  45780,  49321. 

51882,  53005,  55985,  55986.  64668. 

65161 
50545 


455 39444 

721 48157,  49518,  57089 

745. ..39262,  46734.  52662.  57636,  59754,  64670 

799 54646,  54649 

1700  (Ch.  VH) 45298 

TITLE  41-PUBUC  CONTRACTS 
AND  PROPERTY  MANAGEMENT 

Chapter  60— Office  of  Federal 
Contract  Compliance  Pro- 
grams, Equal  Employment  Op- 
portunity. Department  of  Latxx 
(Parts  60-1-60^999) 

60-250  Regulation  at  45  FR  86259 

withdrawn;  revised 59642 

60-30  Regrulatlon  at  45  FR  86251 

withdrawn  in  part 59642 

60-741  Appendix  C  amended 59659 

Ctiapter  101— Federal  Property 
Management  Regulations  (Parts 
101-1-101-99) 

101-20.105-3  Revised 35846 

101-37.1100—101-37.1109    (Subpart 

101-37.11)  Revised 43638 

101-43.000  Revised 41433 

101-43.60O-101-43.603        (Subpart 

101-43.6)  Removed 41433 

101-43.4801  (d)  revised;  (e)  amend- 
ed  40058 

(c)  removed;  (d)  and  (e)  redes- 
ignated as  (c)  and  (d);  new  (c) 

table  amended 41433 

Regulation    at    63    FR    40058 
withdrawn 65710 

101-44.400—101-44.403       (Subpart 

101-44.4)  Revised 56090 

105-60  Revised 56839 

Chapter  301— Travel  Allowances 
(Parts  301-1-301-99) 

301-3  Removed 63419 

301-10.131—301-10.143        Undesig- 
nated   center    heading    and 

sections  added 63419 

301-10.308  Amended 47438 

Proposed  Rules: 

101-44 ....42310 

101-47 .....^....42792 

Ch.  300 45781 

Ch.  303 45781 


TITLI 

Ch|<iiptei 

Olepai 
HMmo 

68aj  Addei 


Idde 
405[$17  R< 
405l$20Ai 
4091  Comr 


410  Whi 

00mm« 

410L1  (a) ) 

410l$2  (d] 


(i«0(3)  a 
410159  Ad 
410l^Re 
410l^l  Hi 
Id)  re 
410lfeHe 

4iat4  Ad 
diars  Ad 
4ldT6  Ad 
410it7  Ad 
4iat8  Ad 
410ll5O  (t 
4101152  (a 

411  Tech] 
Comnu 

412  Techi 
Hosplt 


413  Techi 
Gommt 
4iai25  E 
I  las  (a 
413.toCi 
4Hi  Am 
414.20—4] 

part 
414.22  In 

(b)(5; 


No:i::Bol( 
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CHANGES  OCTOBER  1.  1998  THROUGH  NOVEMBER  30.  1998 


TITLE  42~PUBUC  HEALTH 

Chkiipter  I— Public  Health  Service, 
Department  of  Healtti  arxJ 
Human  Services  (Parts  1—199) 

68a  Added 58312 

ClKipter  IV— Healtti  Care  Financ- 
ing Administration.  Department 
of  Healtti  and  Human  Services 
^Parts  4X-499) 

400  MO  Corrected 52611 

403|Technlcal  correction 52610 

405j  Technical  correction 52614 

405i400— 405.455       (Subpart       D) 

[  Added 58901 

405fil7  Revised 58905 

405ii20  Added „ 58905 

bominent  period  reopening 

, 65560 

410{  iTechnical  correction 52610 

Comment  period  reopening 65560 

4iai  (a)  amended 58905 

4ia32  (d)(7)  correctly  designated 

L 53307 

(aO(3)  amended 58906 

4ia59  Added 58906 

410|.60  Revised 58906 

410|.$1  Heading  and  (a)  through 

(d)  revised 58907 

4ia^  Heading  and  (a)(3)  revised: 

(d)  added 58907 

4ia74  Added 58907 

41(175  Added 58908 

410116  Added 58908 

41oLT7  Added... 58909 

410iT8  Added 58909 

4101150  (b)(15)  and  (16)  added 58910 

4iai52  (a)(l)(v)  revised 58910 

411  Technical  correction 52610 

Comment  period  reopening 65560 

412  Technical  correction 52614 

Hospital  wage  data  revisions 

64191 

413  Technical  correction 52614 

Cbmment  period  reopening 65560 

4iai25  Existing  text  designated 

as  (a);  (b)  added 58910 

413.833  Corrected 53307 

nil  Amended 58910 

414.^0—414.62  Designated  as  Sub- 

ipaxt  B  and  heading  added 58910 

4141^  Introductory  text  revised; 

<b)(5)  added 58910 


Not-  i:  BoMloc*  pog*  numbwi  Indlcal*  1997  changM. 


414.32  Heading  and  (b)  revised 58911 

414.34  Heading  revised:  (a)(2)(iii) 

added 58911 

414.52  Heading  and  introductory 

text  revised:  (d)  added 58911 

414.56  Revised 58911 

414.65  Added M911 

415.110  Revised 58912 

417.800  Corrected .....52611 

422.50—422.80  (Subpart  B)  Head- 
ing corrected 52611 

422.50  (a)  introductory  text  and 

(1)  corrected 52611 

422.54  (d)(2)(l)  corrected 52611 

422.56  (d)  corrected 52612 

422.60  (a)(1),  (bXD.  (cXD  and 
(e)(4)(l)  corrected:  (f)  cor- 
rectly added 52612 

(eK4Xi)  corrected 54526 

422.62  (b)  Introductory  text,  (c), 
(d)  heading.  (1)  and  (2)  intro- 
ductory text  corrected 52612 

422.66  (f)  correcUy  added 52612 

422.74  (b)(3)  corrected 52612 

422.80  (c)(3),  (d).  (eXl)(lv).  (3X1) 

and  (f)  corrected 52612 

422.110  (c)  corrected 52612 

422.112  Correctly  revised 52612 

422.250  (b)  correctly  revised 52612 

422.268  (b)  corrected : 52613 

422.308  (b)  correctly  designated 
as    (b)(1):     (bX2)    correctly 

added 52613 

422.310  (c)(4)  corrected 52614 

422.502  (aX2),  (3)(i)  and  (4)  cor- 
rected: (m)  correctly  des- 
ignated as  (1)(4) 52614 

422.560  (bXD  corrected 52614 

422.608  Heading  corrected 52614 

422.612  (a)(1),  (b)  heading  and  in- 
troductory text  corrected 52614 

422.616  (a)  corrected 52614 

422.620  (a)  corrected 52614 

422.622  (cXl)(i)  corrected 52614 

422.752  (a)(6)  corrected 52614 

424  Comment  period  reopening 

65560 

424.20  Corrected 53307 

424.24  (aX2)  correctly  revised 53307 

(c)   introductory   text.   (IXii), 
(ill).  (3X1).  (ii).  (4),  (f)(2)  and 

(3)  revised 58912 

440.160  Revised 64198 

441.151   (b)  and  (c)  revised:   (d) 

added 64196 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  OCTOBER  1.  1998  THROUGH  NOVEMBER  30.  1996 


TITLE  42  Chapter  IV-Con. 

483  Comment  period  reopening 

65560 

483.20  (b)(2)  Introductory  text  re- 
vised  53307 

485.705  Revised 58912 

485.711  (b)(3)  revised 58913 

489  Comment  period  reopening 

65560 

493.1202  Heading  amended 55034 

493.1203  Heading  amended 55034 

493.1443     (b)(3)(ii)     introductory 

text  and  (C)  amended 55034 

Chapter  V— Office  of  Inspector 
GenerahHealtti  Core.  Depart- 
ment of  Healtti  and  Human 
Sendees  (Parts  1000-1999) 

1001.102  (b)(4)  revised 57918 

1001.2001  (a)  revised;  (b)  and  (c) 

redesignated  as  (c)  and  (d); 

new  (b)  added 57918 


Proposed  Rules: 


5.... 
51c 
63.. 


.58679 
.58679 
.58336 


409 63429 

410 63429 

411 63429 

412 63429 

413 63429 

416 52663.63430 

419 63429 

488 52663.63430 

489 63429 

498 63429 

1003 63429 

TITLE  43-PUBLIC  LANDS: 
INTERIOR 

Chapter  II— Bureau  of  Land  Man- 
agement, Department  of  the  In- 
terior (Parts  1000-9999) 

2200.0-7  (b)  revised:  eff.  11-2-98 52617 

2210  Removed;  eff.  11-2-98 52617 

2240  Removed;  eff.  11-2-98 52617 

2250  Removed;  eff.  11-2-98 52617 

2270  Removed;  eff.  11-2-98 52617 

3100  Authority  citation  revised 

52952 

3100.4  Added;  eff.  11-2-98 52952 

3150  Authority  citation  revised 

52952 

note:  Boldfac*  page  numb*n  Indical*  1997  changM. 


3152.6  (b)  revised 52952 

3160  Authority  citation  revised 

52952 

3162.8  Removed;  eff.  ll-i2-98 .....52952 

3180  Authority  citation  revised 

52952 

3181.2  Amended;  eff.  11-2-98 52953 

3200  Authority  citation  revised 

52953 

3255.13  Added;  eff.  11-2-98 52953 

3255.14  Added;  eff.  11-2-98 52953 

3255.15  Added;  eff.  11-2-98 52953 

3500  Authority  citation  revised 

52953 

3500.5  Revised;  eff.  11-2-98 .52953 

3500.S-1  Added;  eff.  11-2-98 52953 

3500.5-2  Added;  eff.  11-2-98 52953 

3510  Authority  citation  revised 

52954 

3514.5  Revised;  eff.  11-2-98 52954 

3520  Authority  citation  revised 

52954 

3524.5  Revised;  eff.  11-2-98 52954 

3530  Authority  citation  revised 

52954 

3534.5  Revised;  eff.  11-2-98 52954 

3540  Authority  citation  revised 

52954 

3544.5  Revised;  eff.  11-2-98 52954 

3650  Authority  citation  revised 

52954 

3554.5  Revised;  eff.  11-2-98 52954 

3580  Authority  citation  revised 

52954 

3585.5-9  Revised;  eff.  11-2-98 ...52964 

3590  Authority  citation  revised 

52964 

3590.1  Removed;  eff.  11-2-98 52954 

3600  Authority  citation  added 52954 

3600.0-«  Added;  eff.  11-2-98 52964 

3602.2  (a)  amended;  eff.  11-2-98 52954 

3800  Authority  citation  revised 

52964 

3802.6  Revised;  eff.  11-2-98 62954 

3860  Authority  citation  revised 

62966 

3862.9  Added;  eff.  11-^-98 62966 

4300  Re  vised 65550 


Proposed  Rules: 


428. 


.64164 
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CHANGES  OCTOBER  1.  1998  THROUGH  NOVEMBER  30.  1998 


TITIE  44-EMERGENCY  MAN- 
AGEMENT AND  ASSISTANCE 

Chapter  I— Federal  Emergency 
Management  Agency  (Parts 
i-399) 

64.Q  Table  amended 54370.  M372.  55957. 

59236.63797 
65J4  Flood  elevation  determina- 
tions  54374.  54377.  55035.  58316. 

58319.  64418.  64419 
67.11  Flood  elevation  determina- 
tions  54378,  55088.  58322.  64421 

Di  (b)  revised;  interim 64425 
1  (i)  and  (J)  revised;  interim 

g^^25 

(^202  Revised;  Interim 64425 

20^^  (aK2Kl)  revised;  interim 

64426 


67 


Proposed  Rules: 


63431,  63432 

.54427.  55072.  58338.  64441 


TITLE  45-PUBUC  WELFARE 


Sibtitle  A-Department  of  Healtti 
and  Human  Service  (Parts  1—199) 

144401  Revised;  interim 57558 

144402  (b)  revised;  interim 57558 

146.101  (a)  revised;  (b)(2),  (3)  and 

I  (4)  redesignated  as  (b)(3),  (4) 
and  (5);  new  (b)(2)  added;  in- 

'  'terim 57559 

146.130  Added;  interim 57550 

148^01  Revised;  interim 57561 

14^il02  (a)  heading.  (2)  and  (b)  re- 
vised; Interim 57562 

148470  (Subpart  C)  Added;   in- 
i  terim 57562 

Chapter  ll-Offlce  of  Family  As- 
riftonce  (AssWance  Programs), 
Administration  for  Children  and 
Families.  Department  of  Health 
ond  Human  Services  (Parts 
aoo-299) 


276  Added;  interim. 


Noi^:  Soldloc<  poQA  nuMbm  kicRcflto  1997  chonQM. 


57926 
1997 


Chapter  XII— Corporation  for  Na- 
tioifKil  OTKl  Community  Service 
(Parts  1200-1299) 

1201  Authority  citation  revised 

64199 

1201.2  (b)  and  (c)  added 64199 

Chapter  )(Vi— Legal  Services 
Corporation  (Parts  1600—1699) 

1606  Revised 64643 

1623  Revised ^....64648 

1625  Removed 64646 

Proposed  Rules: 

61 58341 

1628 56681 

1636 S6S94 

TITLE  46-SHIPPING 

Chapter  i— Coast  (vuard.  Depart- 
ment of  Transportation  (Parts 
1-199) 

2.10-1  Regulation  at  62  FR  19232 

confirmed 59474 

2.10-5  Regulation  at  62  FR  19232 

confirmed;  (c)(2)  revised 59474 

2.10-25  Regtdation  at  62  FR  19232 

confirmed;  amended 50474 

2.10-101    Regulation    at    62    FR 

19232  confirmed 59474 

15.1050  Added 57255 

28.130  (d)  amended;  eff.  11-2-98 52813 

30.01-^  Regulation  at  61  FR  25286 

confirmed 62813 

30.01-6  Regulation  at  61  FR  25286 

confirmed 52813 

31.01-1  Regulation  at  61  FR  25286 

confirmed 52813 

31.05-1  Regulation  at  61  FR  25286 

confirmed 52813 

31.36-1  (Subpart  31.36)  Regula- 
tion at  61  FR  2S286  confirmed 
52813 

33  Regulation  at  61  FR  25286  con- 
firmed  52813 

35.07-10    Regulation    at    61    FR 

25286  confirmed 52813 

35.10-1  Regulation  at  61  FR  25286 

confirmed 52813 

35.10-5  Regulation  at  61  FR  25287 

confirmed 52813 

35.10-6  Regulation  at  61  FR  25287 

confirmed .....52813 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  OCTOBER  1.  1998  THROUGH  NOVEMBER  30.  1998 


TITLE  46  Chapter  l-Con. 

35.10-7  Regulation  at  61  FR  25287 

confirmed 52813 

85.10-9  Regulation  at  61  FR  25287 

confirmed 52813 

35.10-20    Regulation    at    61    FR 

25287  confirmed 52813 

36.10-25    Regulation    at    61    FR 

25287  confirmed 52813 

35.10-30    Regulation    at    61    FR 

25287  confirmed 52813 

35.30-50    Regulation    at    61    FR 

25287  confirmed 52813 

35.30-55    Regulation    at    61    FR 

25287  confirmed 52813 

35.40-1—35.40-40    (Subpart    35.40) 

Regulation   at   61    FR   25287 

confirmed 52813 

35.4(M0    Regulation    at    61    FR 

25287  confirmed 52813 

70.05-10    Regulation    at    61    FR 

25287  connrmed 52813 

70.10-3  Regulation  at  61  FR  25287 

confirmed 52813 

70.10-34    Regulation    at    61    FR 

25287  confirmed 52813 

70.10-35    Regulation    at    61    FR 

25287  confirmed 52813 

70.10-43    Regulation    at    61    FR 

25287  confirmed 52813 

70.28-1  (Subpart  70.28)  Regula- 
tion at  61  FR  25287  confirmed 

52813 

71.15-1  Regulation  at  61  FR  25287 

confirmed 52813 

71.20-20    Regulation    at    61    FR 

25287  confirmed 52813 

71.25-15    Regulation    at    61    FR 

25287  confirmed 52813 

75  Regulation  at  61  FR  25288  con- 
firmed  52813 

77.06-1  (Subpart  77.06)  Regula- 
tion at  61  FR  25288  confirmed 
52813 

78.13-1  Regulation  at  61  FR  25288 

confirmed 52813 

78.13-5  Regulation  at  61  FR  25288 

confirmed 52813 

78.13-10    Regulation    at    61    FR 

25288  confirmed 52813 

78.ia-15    Regulation    at    61    FR 

25288  confirmed 52813 

78.13-20    Regulation    at    61    FR 

25288  confirmed 52813 

78.14-1—78.14-20    (Subpart    78.14) 

Regulation  at  61   FR  25288 

confirmed 52813 


78.17-40    Regulation    at    61    FR 

25288  confirmed 52813 

78.17-50    Regulation    at    61    FR 

25288  confirmed 52813 

78.17-62    Regulation    at    61    FR 

25288  confirmed 52813 

78.17-55    Regulation    at    61    FR 

26288  confirmed 52813 

78.17-60    Regulation    at    61    FR 

25288  confirmed 52813 

78.17-70    Regulation    at    61    FR 

25288  confirmed 52813 

78.17-«5    Regulation    at    61    FR 

25288  confirmed 52813 

78.17-90    Regulation    at    61    FR 

25288  confirmed 52813 

78.37-5  Regulation  at  61  FR  25288 

confirmed 52813 

78.47-43    Regulation    at    61    FR 

25288  confirmed ...52813 

78.47-45    Regulation    at    61    FR 

25288  confirmed 52813 

78.47-47    Regulation    at    61    FR 

25288  confirmed 52813 

78.47-50    Regulation    at    61    FR 

25288  confirmed .52813 

78.47-61    Regulation    at    61    FR 

25288  confirmed 52813 

78.47-60    Regulation    at    61    FR 

25288  confirmed 52813 

78.47-63    Regulation    at    61    FR 

25288  confirmed ...52813 

78.47-66    Regulation    at    61    FR 

25288  confirmed 52813 

78.47-72    Regulation    at    61    FR 

25288  confirmed 62813 

78.49-1  (Subpart  78.49)  Regula- 
tion at  61  FR  25288  confirmed 

52813 

78.87-1—78.87-20    (Subpart    78.87) 

Regulation   at   61    FR  25288 

confirmed 52813 

90.05-10    Regulation    at    61    FR 

26288  confirmed 52813 

90.10-3  Regulation  at  61  FR  25288 

confirmed 52813 

90.10-29    Regulation    at    61    FR 

25288  confirmed 52813 

90.27-1  (Subpart  90.27)  Regula- 
tion at  61  FR  25288  confirmed 
52813 

91.15-1  Regulation  at  61  FR  25289 

confirmed 52813 

91.20-20    Regulation    at    61    FR 

25289  confirmed 52813 


note:  BoUtac*  pog*  numbws  Indlcai*  1997  changM. 
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91 :  &-15    Regrulation    at    61    FR 

25289  confirmed 52813 

94  Ilegulation  at  61  FR  25289  con- 

1  firmed 52813 

96  06-1    (Subpart   90.06)   Regrula- 

tion at  61  FR  25289  confirmed 
52813 

97  iS-l  Regulation  at  61  FR  25289 

I  confirmed 52813 

97  13-^  Regulation  at  61  FR  25289 

I  confirmed 52813 

97i3-10    Regulation    at    61    FR 

i  [25289  confirmed 52813 

97113-15    Regulation    at    61    FR 

i  i  25289  confirmed 52813 

971^3-20    Regulation    at    61    FR 

25289  confirmed 52813 

97,;4-l--97.14-20    (Subpart    97.14) 

Regulation   at   61    FR   25289 

confirmed 52813 

97  i5-25    Regulation    at    61    FR 

25289  confirmed 52813 

97J15-35    Regulation    at    61    FR 

25289  confirmed 52813 

97.15-37    Regulation    at    61    FR 

25289  confirmed 52813 

9745-40    Regulation    at    61    FR 

25289  confirmed 52813 

9745-45    Regulation    at    61    FR 

25289  confirmed 52813 

97iJ5-60    Regulation    at    61    FR 

J  25289  confirmed 52813 

97i]5-65    Regulation    at    61    FR 

M  25289  confirmed 52813 

97i]5-70    Regulation    at    61    FR 

25289  confirmed 52813 

97.35-n5  Regulation  at  61  FR  25289 

confirmed 52813 

97^-37    Regulation    at    61    FR 

25289  confirmed 52813 

97^-40    Regulation    at    61    FR 

25289  confirmed 52813 

97^-42    Regulation    at    61    FR 

25289  confirmed 52813 

97J37-43    Regulation    at    61    FR 

25289  confirmed 52813 

97.37-55    Regulation    at    61    FR 

25289  confirmed 52813 

97.1^1    (Supbart   97.39)    Regula- 
tion at  61  FR  25289  confirmed 

52813 

97flB-l— 97.85-10    (Subpart    97.85) 

Regulation   at   61    FR   25289 

confirmed 52813 

107  lAuthority  citation  revised 52813 


107.111  Regulation  at  61  FR  25289 

confirmed 52813 

Amended;  eff.  11-2-98 52814 

107.231  Regulation  at  61  FR  25290 

confirmed 52813 

(w)  removed;  eff.  11-2-98 52814 

107.239  Regulation  at  61  FR  25290 

confirmed :...: 52813 

107.243  RegiUation  at  61  FR  25290 

confirmed 52813 

107.305  Regulation  at  61  FR  25290 

confirmed 52813 

(cc)  revised;  eff.  11-2-98 52814 

108.101  Regulation  at  61  FR  25290 

confirmed 52813 

108.103  Regulation  at  61  FR  25291 

confirmed 52813 

108.105  Regiilation  at  61  FR  25291 

confirmed 52813 

108.500—108.597  (Subpart  E)  Reg- 
ulation at  61  FR  25291  con- 
firmed  52813 

108.500  (a)  and  (b)  revised;  eff.  11- 

2-98 52814 

108.540  (h)(3)  and  (4)  revised;  eff. 

11-2-98 52814 

108.565  (a)(3)  revised;  eff.  11-2-98 

52814 

108.570  (c)(1)  amended;  eff.  11-2-98 

52814 

108.575  Table  amended;  eff.  11-2- 

98 52814 

108.580  (b)(3)(i)  and  (c)(2)(i)  re- 
vised; eff.  11-2-98 52814 

108.645  Regulation  at  61  FR  25298 
confirmed 52813 

(a)(l)(ii).  (2)  and  (b)(2)  revised; 
eff.  11-2-98 52815 

108.646  Regulation  at  61  FR  25298 
confirmed 52813 

(c)  revised;  eff.  11-2-98 52815 

108.647  Regulation  at  61  FR  25298 
confirmed 52813 

108.649  Regulation  at  61  FR  25298 
confirmed 52813 

(b).  (c).  (e)(1)  and  (g)  revised; 
eff.  11-2-98 52815 

108.650  Regulation  at  61  FR  25299 
confirmed 52813 

108.655  Regulation  at  61  FR  25298 

confirmed 52813 

108.901  (Subpart  J)  Regulation  at 

61  FR  25298  confirmed 52813 
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TITLE  46  Chapter  l-Con. 

(b)  Introductory  text,  (6)  Intro- 
ductory text,  (ix),  (x),  (7)  In- 
troductory text  and  (c)  in- 
troductory text;  eff.  11-2-98 
52815 

109.207  Regulation  at  61  FR  25298 
confirmed 52813 

109.208  Regulation  at  61  FR  25298 
confirmed 52813 

109.213  Regulation  at  61  FR  25298 

confirmed 52813 

(aX2)(vi),  (ix),  (b),  (c)(2).  (d)(5). 

(7).  (f)(2)(vii),  (g)(7)(v)(G)  and 

(h)(l)(iv)  revised;  eff.  11-2-98 

52815 

109.215  Regulation  at  61  FR  25301 . 

confirmed ..52813 

109.217  Regulation  at  61  FR  25301 

confirmed 52813 

109.219  Regulation  at  61  FR  25301 

confirmed 52813 

109.221  Regulation  at  61  FR  25301 

confirmed 52813 

109.225  Regulation  at  61  FR  25301 

confirmed 52813 

109.301  Regulation  at  61  FR  25301 

confirmed 52813 

(d)(2)  and  (g)(4)  revised;  eff.  11- 

2-98 52816 

109.305  Regulation  at  61  FR  25302 

confirmed 52813 

109.307  Regulation  at  61  FR  25302 

confirmed 52813 

109.313  Regulation  at  61  FR  25302 
confirmed 52813 

109.314  Regulation  at  61  FR  25302 
confirmed 52813 

109.317  Regulation  at  61  FR  25302 

confirmed 52813 

109.320  Regulation  at  61  FR  25302 
confirmed 52813 

109.321  Regulation  at  61  FR  25302 
confirmed 52813 

109.323  Regulation  at  61  FR  25302 

confirmed 52813 

109.325  Regulation  at  61  FR  25303 

confirmed 52813 

109.341  Regulation  at  61  FR  25303 

confirmed 52813 

109.425  Regulation  at  61  PR  25303 

confirmed 52813 

Revised;  eff.  11-2-98 52816 

109.433  Regulation  at  61  FR  26303 

confirmed 52813 

109.501  Regulation  at  61  FR  25303 

confirmed 52813 


109.503  (Subpart  E)  Regulation  at 

61  FR  25303  confirmed 52813 

109.505  Regulation  at  61  FR  25303 

confirmed 52813 

125.160  Regulation  at  61  FR  25303 

confirmed 52813 

133  Regulation  at  61   FR  25304 

confirmed 52813 

133.70  (a)(3)(ii).  (b)(4),  (cK3)  and 

(4)  revised;  eff.  11-2-98 52816 

133.130  (aK2)  revised;  eff.  11-2-98 

52816 

133.150  (c)(6)  revised;  eff.  11-2-98 

52816 

133.160  (a)  revised;  eff.  11-5^-98 52816 

167.05-25   Regulation   at   61    PR 

25311  confirmed 52813 

167.05-35   Regulation    at   61    FR 

25311  confirmed 52813 

167.15-28   Regulation   at   61    PR 

25311  confirmed 52813 

167.35-1    Regulation    at    61    FR 

25311  confirmed 52813 

167.35-2    Regulation    at    61    PR 

25311  confirmed 52813 

167.35-3    Regulation    at    61    PR 

25311  confirmed 52813 

167.35-5    Regulation    at    61    PR 

25311  confirmed 52813 

167.35-10   Regulation   at   61    FR 

25311  confirmed 52813 

167.35-15   Regulation   at  61   FR 

25311  confirmed 52813 

167.35-20   Regulation   at   61    PR 

25311  confirmed 52813 

167.35-25   Regulation   at   61    PR 

25311  confirmed 52813 

167.35-30   Regulation   at   61    PR 

25311  confirmed 52813 

167.35-35   Regulation   at   61    FR 

25311  confirmed 52813 

167.35-40   Regulation    at   61    PR 

25311  confirmed 52813 

167.35-45   Regulation   at   61    PR 

25311  confirmed 52813 

167.35-50   Regulation   at   61   PR 

25311  confirmed 62813 

167.35-60   Regulation   at  61   FR 

25311  confirmed 52813 

167.35-65   Regulation   at   61    PR 

25311  confirmed 52813 

167.35-70   Regulation   at   61    FR 

25311  confirmed 62813 

167.36-72   Regulation   at   61    PR 

25311  confirmed 52813 
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167^75   Regulation   at   61    FR 

25311  confirmed 52813 

167.35-80   Regulation   at   61    FR 

^11  confirmed 52813 

167;35-85   Regulation   at  61    FR 

25311  confirmed 52813 

167.35-90    Regulation   at   61    FR 

25311  confirmed 52813 

167.55-5    Regulation    at    61    FR 

25311  confirmed 52813 

167,65-1    Regulation    at    61    FR 

25311  conHrmed 52813 

167.65-65    Regulation   at   61    FR 

25311  confirmed 52813 

Regulation    at    61    FR 

12  confirmed ....52813 

ended;  eff.  11-2-98 52816 

0-1    Regulation    at    61    FR 

25312  confirmed 52813 

168,10-5    Regulation    at    61    FR 

1 25312  confirmed 52813 

188iJ0-5    Regulation    at    61    FR 

fe5312  confirmed.. 52813 

188;10-52   Regulation   at   61    FR 

1 25312  confirmed 52813 

188!  10-53   Regulation   at   61    FR 

25312  confirmed 52813 

188.27-1  (Subpart  188.27)  Regula- 
ion  at  61  FR  25312  confirmed 

..52813 
189,15-1    Regulation    at    61    FR 

25312  confirmed 52813 

189.20-20   Regulation    at   61    FR 

J5312  confirmed 52813 

189|35-15   Regulation    at   61    FR 

25312  confirmed 52813 

^Regulation  at  61   FR  25312 

confirmed 52813 

1)6-1  (Subpart  195.06)  Regula- 
I  iion  at  61  FR  25312  confirmed 

1 1 52813 

196.13-1    Regulation    at    61    FR 

25313  confirmed 52813 

196.13-5    Regulation    at    61    FR 

25313  confirmed 52813 

196.13-10   Regulation   at   61    FR 

25313  confirmed 62813 

196^13-15   Regulation   at   61    FR 

j  t5313  confirmed 52813 

196;lS-20    Regulation   at   61    FR 

$5313  confirmed 52813 

196il4-l— 196.14-20  (Subpart 

196.14)  Regulation  at  61  FR 

^13  confirmed 62813 

196J15-25   Regulation   at   61    FR 

!i6313  confirmed 62813 


is 


192 
195 


196.15-36    Regulation   at   61    FR 

25313  confirmed 62813 

196.16-37    Regulation   at   61    FR 

25313  confirmed 52813 

196.15^40   Regulation   at   61    FR 

25313  confirmed 62813 

196.16-45   Regulation   at   61    FR 

25313  confirmed 52813 

196.16-50   Regulation   at   61    FR 

26313  confirmed 52813 

196.15-65   Regulation   at   61    FR 

25313  confirmed 52813 

196.16-70   Regulatior.    at   61    FR 

26313  confirmed 52813 

196.35-5    Regulation    at    61    FR 

26313  confirmed 52813 

196.37-37    Regulation   at   61    FR 

25313  confirmed 52813 

196.37-40    Regulation   at   61    FR 

25313  confirmed 52813 

196.37-43    Regulation    at   61    FR 

25313  confirmed 62813 

196.37-49   Regulation    at   61    FR 

25313  confirmed 52813 

196.39-1  (Subpart  196.39)  Regula- 
tion at  61  FR  26313  confirmed 

62813 

196.90-1—196.90-10  (Subpart 

196.90)  Regulation  at  61  FR 

26313  confirmed 52813 

199  Regulation  at  61   FR  25313 

confirmed 62813 

199.03  (b)(9)  and  (10)  revised;  eff. 

11-2-98 62816 

199.10  Revised;  eff.  11-2-98 52817 

Table  correctly  revised 66066 

(a)  table  amended 63798 

199.70    (b)(2)(ii)    removed;    (a)(2) 

and  (cK3)  revised;  eff.  11-2-98 

52818 

(a)(2)  corrected 56066 

199.80  (b)(4)  revised;  eff.  11-2-98 

62818 

199.100  (f)  revised:  eff.  11-2-98 62819 

199.110  (f)(4)  amended:  eff.  11-2-98 

62819 

199.140  (a)(1)  revised;  eff.  11-2-98 

62819 

199.163  (f)  revised:  (h)(1).  (2)  and 

(i)  amended;  eff.  11-2-98 52819 

199.176   (b)(21)(i)(B)   revised;   eff. 

11-2-98 62819 

199.176  (a)(l)(ii).  (2)  and  (b)(2)  re- 
vised; eff.  11-2-98 62819 

199.180  (a)(2)(vi),  (ix).  (d)(ll)  and 

(f)(2)(i)  revised;  eff.  11-2-98 52819 
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TITLE  46  Chapter  l-Con. 

199.190  (d)(2)  and  (g)(4)  revised; 

eff.  11-2-98 52819 

199.610  (a)  revised;  eff.  11-2-98 52819 

199.620  (a)  table  and  (e)  revised; 
(k)(2)(l)  redesignated  as  (1); 

(o)  and  (p)  added 52820 

Table  corrected 56066 

199.630  (a)  table,  (c),  (d)(2).  (f)  in- 
troductory text,  (2)(iv)  and 
(g)  revised;  (1)  and  (m)  added 

52821 

Table  corrected 56067 

(a)  table  amended 63798 

199.640  (h)(2)  revised;  (i)(2)  table 

amended;  eff.  11-2-98 52821 

Chapter  II— Maritime  Administra- 
tion, Department  of  Transpor- 
tation (Parts  200-399) 

351  Authority  citation  amended 

55039 

351.1  Authority  citation  removed 
55039 

351.2  (a)  revised;  authority  cita- 
tion removed 55039 

CtKipter  IV— Federal  Maritime 
Commission  (Parts  500—599) 

503  Authority  citation  revised 53308 

503.21—503.24  (Subpart  C)  Revised 

53308 

503.31^^.34  (Subpart  D)  Re- 
vised  53310 

510  Waiver 64876 

514  Waiver 64876 

582  Waiver 64876 

Proposed  Rules: 

45 58679 

TITLE 
47-TELECOMMUNICATION 

CtKipter  I— Federal  Communica- 
tions Commission  (Parts  0—199) 

0.408  Revised  (0MB  numbers) 52618 

1  Nomenclature  change 54077 

Order 63612 

1.115  Regulation  at  63  FR  41446 

eff.  10^5-98 52983 

1.419  (e)  revised 56091 

1.720  Regulation  at  63  FR  41446 

eff.  10-5-98 52983 


1.721  Regulation  at  63  FR  41446 

eff.  10-5-98 52983 

1.724  Regulation  at  63  FR  41446 

eff.  10-5-98 52983 

1.726  Regulation  at  63  FR  41447 

eff.  lO-S-98 52983 

1.727  Regulation  at  63  FR  41447 

eff.  10-5-98 52983 

1.729  Regulation  at  63  FR  41447 

eff.  10-5-98 52983 

1.730  Regulation  at  63  FR  41448 

eff.  10-6-S8 52983 

1.733  Regulation  at  63  FR  41449 

eff.  10-5-98 52983 

1.1307  (b)(1)  Table  1  amended 65099 

2  Nomenclature  change 54077 

Authority  citation  revised 58650 

Order 63798 

2.103  Revised 58650 

5  Revised 64202 

20  Nomenclature  change 54077 

21.2  Amended 65100 

21.11  (f)  and  (g)  redesignated  as 

(e)  and  (f);  heading,  (a),  (d) 

and  new  (e)  revised 65100 

21.27  (d)  added 65101 

21.30  (a)(4)  revised 65101 

21.31  (e)(6)(iv)  revised 65101 

21.42  (b)(3)  revised;  (c)(8)  added 

65101 

21.101  (a)  Footnote  2  revised 65101 

21.118  (c)  revised 65101 

21.201  Revised 65101 

21.304  Revised .65102 

21.900  Revised 65102 

21.901  (a),  (b),  (d)  and  Note  1  re- 
vised; (g)  added 65102 

21.902  Heading,  (b)(3).  (4).  (5X1). 
(0(1)  and  (2)  revised;  (b)(7) 

and  (1)  added 65102 

21.903  (a)  and  (b)(1)  revised;  (d) 
added 65103 

21.904  Revised 65103 

21.905  (b)  revised;  (d)  added 65104 

21.906  (a)  and  (d)  revised 65104 

21.907  Removed 65104 

21.908  (b)  redesignated  as  (a); 
heading  and  new  (a)  revised; 
(c).  (d)  and  (e)  removed;  new 

(b)  through  (e)  added 65104 

21.909  Revised 65104 

21.910  Heading,  introductory 
text,  (a)  and  (b)  introductory 

text  revised;  (d)  added 65109 

21.913  Revised 65109 

21.925  (b)  revised 65112 
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21.se  B     (b)     introductory     text, 

'<c)(4),  (e)  and  (f)  revised 65112 

21.M0  Added 65112 

24  Ot-der 63612 

26.4  Amended 56577 

26.203  Revised 56578 

26.204  Removed 56578 

26.2E6  Revised 56578 

26.206  Revised 56578 

26.2(n  Revised 56578 

26.208  Revised 56578 

26.2110  Revised 56578 

26.aiDf7  (a)  revised 56578 

26.atll3  Removed 56578 

26.a|l*7  (b)  revised 56578 

26.203  Revised 56578 

36  dj-der 63993 

36.61011  Amended 64651 

52.10  (a)  revised 63617 

54  0Mer 63993 

64  Order 54379 

69.lte  (c)  introductory  text,  (2), 

fld)(l)  Introductory  text,  (11), 
ld2)  introductory  text,  (ii)  and 

1^)  revised 55335 

69  OMer 63993 

73  Actions  on  petitions.... 54380 

Order 65710 

73.2p|2  (b)  table  amended 52984,  54379, 

54600.  55807—55809.  55958.  55959, 
57609.  57610.  59238.  59239,  62956, 
62957,  63617—63619,  64877 
73.U&5  Regrulation  at  63  FR  49497 

eff.  10-30-98 56578 

73.3606  Regulation  at  63  FR  49497 

e£f.  10-30-98 56578 

73.35^  Regulation  at  63  FR  49499 

dff.  10-30-98 56578 

74.901  Amended 65113 

74.902  (f)  through  (j)  redesignated 
(g)  through  (k);  (c),  (d) 

id  (e)  revised:  new  (f)  added 


.65113 


74 


(aXD.  (2).  (3).  (b)  Introduc- 
iry  text.  (1),  (2),  (4),  (5).  (c) 
id  (d)  revised;  (a)(6)  added: 

)  and  (f)  removed 65114 

74.9U  (a)(1)  revised:  (d)  added 65115 

74.912  Added 65115 

74.981  (d).  (e).  (f)  through  (k)  re- 
designated as  (b),  (c)  and  (e) 
Ithrough  (j);  new  (b)  and  new 

(b)  revised:  new  (d)  added 65116 

74.986  (a)  and  (b)  revised 65116 

74.986  Revised 65116 

74.9^  (a)  amended:  (b)  revised 65118 


74.938  Revised 65119 

74.939  Revised 65119 

74.940  Added 65124 

74.950  Removed 65124 

74.951  (b)  revised 65124 

74.952  Revised 65124 

74.961  (a)  revised 65124 

74.965  Revised 65124 

74.982  (b)  revised;  (g)  added 65125 

74.985  Revised 65125 

74.986  (a)  introductory  text  re- 
vised; (a)(8)  added 65127 

74  Index  amended 65127 

79.1  (b).  (d)(3).  (7).  (8).  (9)  and 
(e)(3)    revised;     (d)(13)    and 

(e)(10)  added 55962 

80.383  (a)  table  amended 53313 

90  Authority  citation  revised 58651 

90.20  (c)(3)  table  amended;  (dX77) 

added 58651 

90.203  (a)  Introductory  text  re- 
vised; (1)  added 64208 

90.205  (1)  revised 58651 

90.248  Added 64208 

90.259  Revised 64209 

90.521—90.551  (Subpart  R)  Added 

58651 

95  Nomenclature  change 54077 

97  Nomenclature  change 54077 

Proposed  Rules: 

0—199  (Ch.  I) 56892,  59755 

0 53619 

1 53350.  54090 

2 65726 

20 52665 

22 53350 

25 54100.63258 

32 56900 

43 54090.56900 

52 54090 

54 54090.58685 

61 54430 

64 54090.  55077.  63639 

65 55988 

69 54430 

73.. ..53008.  53009,  54431,  55831,  57637.  58358, 
59262.  59263.  59928.  63016.  64941 

74 58358 

87 65726 

90 58685.65568 

101 53350 
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TITLE     48-FEDERAL     ACQUISI- 
TION REGULATIONS  SYSTEM 

Chapter  1— Federal  Acquisition 
Regulation  (Parts  1—99) 

Chapter   1    Federal    Acquisition 

Circular  No.  97-08 58586 

Small  entity  compliance  guide 

58608 

1.106  Table  amended  (OMB  num- 
bers); interim 58588 

Table  amended  (OMB  numbers) 

58602 

2.101  Amended:  Interim 58591 

4.20Q  Revised;  interim 58588 

4.500-^.502  (Subpart  4.5)  Revised; 

interim 58592 

4.900-4.905  (Subpart  4.9)  Revised; 

interim 58589 

5.101  (aX2)(ii)  revised;  (a)(2Xiv) 
amended;  Interim 58592 

5.102  (a)(2)  and  (7)  revised;  in- 
terim  .58592 

5.202  (aK13)  revised;  (a)(14)  re- 
moved;   (a)(15)   redesignated 

as  (a)(14);  Interim 58592 

(a)(2)    through    (12)    and    (14) 
amended;  interim 58593 

5.203  (b)  revised;  interim 58592 

Introductory   text,    (a)   intro- 
ductory text,  (c),  (d),  (e)  and 

(g)  amended;  interim 58593 

5.205  (dX2)  amended;  interim 58593 

5.207    (c)(2)(xi),    (e)(3)    and    (h) 

amended;  interim 58593 

5.301  (bX7)  revised;  interim 58593 

5.503  (aX2)  revised;  interim 58593 

6.302-3  (a)(2XiII)  revised 58594 

(aX2)  introductory  text,  (1)  and 

(11)  amended 58602 

13.003  (c)  removed;  (d)  through  (1) 
redesignated  as  (c)  through 
(h);  new  (f)  and  new  (h)(3)  re- 
vised; interim 58593 

13.102  (a)  Introductory  text  re- 
vised; Interim 58593 

13.104  (b)  amended:  Interim 58693 

13.105  (aXD  revised;  interim 58593 

13.106-1  (cXlXii)  and  (f)  revised; 

Interim 58593 

13.106-2  (bX3)  introductory  text 

revised;  interim 58593 

13.106-3  (e)  added;  interim 58589 

(c)  revised:  Interim 58593 

13.307  (bXD  amended;  Interim 58593 


14.201-6  (bX2)  removed;  interim 

58589 

14.205-1  (a)  amended;  interim 58594 

14.400  Amended;  interim 58594 

14.407-4  (a)  amended ..58602 

15.209  (d)  removed;  Interim 58589 

15.404-1  (aX7)  amended 58602 

15.408  (g)  revised 58596 

19.102  (f)(4)  amended 58602 

19.201  (b)  amended 56738 

19.306  (b)  amended 56738 

19.1004  Amended 58602 

22.1400—22.1408     (Subpart     22.14) 

Regulation   at   63   FR   34074 
confirmed 58599 

22.1400  Regulation  at  63  FR  34074 
confirmed 58599 

22.1401  Regulation  at  63  FR  34074 
confirmed 58599 

22.1402  Regulation  at  63  FR  34074 
confirmed 58599 

22.1403  Regulation  at  63  FR  34074 
confirmed 58599 

22.1404  Regulation  at  63  FR  34074 
confirmed 58599 

22.1405  Regulation  at  63  FR  34074 
confirmed 58599 

22.1406  Regulation  at  63  FR  34074 
confirmed 58599 

22.1407  Regulation  at  63  FR  34074 
confirmed 58699 

22.1408  Regulation  at  63  FR  34074 
confirmed 58599 

24.202  (c)  added 58694 

31.001  Amended 58696 

31.201-6  Amended 58596 

31.201-*  (j)(l)  through  (6)  revised 

68597 

31.205-5  Removed 58599 

31.205^7  (b)  introductory  text 
and  (e)(3)  revised;  (c)  redesig- 
nated as  (cXD;  (c)(2)  added 

58600 

31.1103  (a)  amended;  interim 58594 

32.703-3  Revised 58601 

32.706-1  (b)  revised 58608 

32.905  (a)  introductory  text  re- 

y^ggd 58802 

32.908  (a)(3rand  (c)(3)  adde^^ 

33.104  (e)  amended 58608 

33.201  Amended 68594 

33.204  Amended 58595 

33.207  (a)  revised 58595 

33.214  (aX3)  and  (4)  amended; 
(aX5)  removed:  (b)  revised: 
(f)  and  (g)  added 68595 


Note:  BoMfcic*  pog*  numbws  Indlcal*  1997  chongM. 


NOVEMBER  1998  117 

CHANGES  OCTOBER  1.  1998  THROUGH  NOVEMBER  30.  1998 


36.6bi-4  (aM4)  amended 58603 

37.106  (b)  revised 58601 

41.108  (a)(2)  and  (3)  amended 58603 

52.20f-3  Revised;  Interim ...58589 

52.212-3  Amended;  Interim :...... 58590 

52.21^    Regrulatlon    at    63    FR 

34075  confirmed 58599 

A^iended 58603 

52.2iM    Regulation    at    63    FR 

34075  confirmed 58599 

52.214-2  Removed;  Interim 58590 

52.21M  Removed;  interim 58590 

52.21M5  Revised 58598 

52.2^-36    Reflation    at    63    FR 

34075  confirmed 58599 

52.28^1  Amended 58595 

52.2411-6  Amended 58603 

53.22fe  (h)  and  (I)  revised 58603 

53.3pi-273  Revised 58603 

53.301-274  Revised 58605 

Chapter  2— Department  of 
Defense  (Parts  200—299) 

209.104-1    Regulation   at   63    FR 

14837  confirmed 64427 

209.104-70  Regulation  at  63   FR 

14837  confirmed 64427 

209.405-2   Regulation   at   63    FR 

114837  confirmed 64427 

209.409  Regulation  at  63  FR  14837 

oonfirmed 64427 

212.603  (c)(ii)  amended 55040 

213  I  Regulation  at  63  FR  33587 

kionflrmed 64427 

215  Revised 55041 

215.804  Revised;  interim 64428 

215.404-4  (b)(1)  Introductory  text. 
i(fc)(2)  Introductory  text,  (A> 

and  (B)  revised 63799 

215.404-72  Revised 63799 

215.404-75        Redesignated        as 
315.404-76;       new      215.404-75 

added 63800 

215.404-76      Redesignated      from 

215.404-75 63800 

217.4pl  Revised;  Interim 64429 

217.7i03-3  (b)  revised 55052 

(b)  correctly  revised 56290 

217.7103-4  Revised 55052 

217.7406  (b)  amended 55052 

219.001  Revised;  Interim 64429 

219.trD2  Regulation  at  63  FR  14640 

confirmed 64427 

219.m  (c)(1)  revised;   (c)(2)  re- 
moved; interim 64429 


219.800  Regulation  at  63  FR  33587 

confirmed 64427 

219.804-2   Regulation   at   63   FR 

33587  confirmed 64427 

219.804-3    Regulation    at    63    FR 

33587  confirmed 64427 

219.805  Regulation  at  63  FR  33588 
confirmed 64427 

219.805-2    Regulation    at   63    FR 

33588  confirmed 64427 

219.806  Regiilatlon  at  63  FR  33588 
confirmed 64427 

219.808  Regulation  at  63  FR  33588 

confirmed 64427 

219.806-1    Regulation   at   63    FR 

33588  confirmed 64427 

219.811  Regulation  at  63  FR  33588 
confirmed.. 64427 

219.811-1    Regulation    at   63   FR 

33588  confirmed 64427 

219.811-2   Regulation   at   63    FR 

33588  confirmed 64427 

219.811-3   Regulation    at   63    FR 

33588  confirmed 64427 

219.812  Regulation  at  63  FR  33588 
confirmed 64427 

219.1203—219.1204  (Subpart  219.12) 

Added;  interim 64429 

225.872-3  (g)  amended 55052 

225.872-6    (c)    Introductory    text 

amended 55052 

225.7005    Regulation    at    63    FR 

43888  confirmed 64427 

225.7007-4  Regulation  at  63  FR 

43888  confirmed 64427 

225.7010-3  Regulation  at  63  FR 

43888  confirmed 64427 

225.7016-1   Regulation  at  63  FR 

43888  confirmed 64427 

225.7016-2   Regulation   at  63   FR 

43888  confirmed 64427 

225.7016-3  Regulation  at  63  FR 

43888  confirmed 64427 

225.7019-1  Regulation  at  63  FR 

43888  confirmed 64427 

225.7019-3  Regulation  at  63  FR 

43888  confirmed 64427 

225.7022-1   Regulation  at  63  FR 

43888  confirmed 64427 

225.7022-2  Regulation  at  63  FR 

43888  confirmed 64427 

225.7022-3  Regulation  at  63  FR 

43888  confirmed 64427 

226.7007  (b)  revised;  interim 64429 

227.7203-10  (a)(1)  amended 55052 

230.7002  (b)  amended 55052 
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TITLE  48  Chapter  2-Con. 

230.7004-1      Hea41ng      and      (a) 

amended 55052 

230.7103  Amended 55052 

231.205-6   Regrulation   at   63   FR 

63036  confirmed 64427 

231.205-70  Regrulation  at  63  FR 

7309  conHrmed 64427 

235.7000—235.7003-4  (Subpart 

235.70)  Regulation  at  63  FR 

34605  confirmed 64427 

236.102  Regrulation  at  63  FR  11538 

confirmed 64427 

236.274  Regulation  at  63  FR  11538 

confirmed 64427 

236.570  Regulation  at  63  FR  11538 

confirmed 64427 

236.602-1  (a)(i)(6XC)  revised;  in- 
terim  64430 

237.270  Correctly  removed;  CFR 

correction 54078 

237.270-1      Correctly      removed; 

CFR  correction ...54078 

237.270-2      Correctly      removed: 

CFR  correction 54078 

237.270-3      Correctly      removed; 

CFR  correction 54078 

237.270-4      Correctly      removed: 

CFR  correction 54078 

237.7204  Amended 55052 

242.7205  (b)(4)(iv)  amended 5S052 

247.572-2        (f)(3)(i)        amended; 

(f)(3)(ii)  revised 55052 

252.20»-7001  Regulation  at  63  FR 

14837  confirmed 64427 

252.209.7004  Regulation  at  63  FR 

14837  confirmed 64427 

252.212-7001  Amended;  interim 64430 

252.215-7000     Introductory     text 

amended 55052 

252.215-7002  Amended;  introduc- 
tory text  revised 55(^ 

252.217-7027  Amended 55052 

252.219-7005  Amended 55052 

Removed;  interim 64430 

252.219-7009  Regulation  at  63  FR 

33588  confirmed 64427 

252.219-7010  Regulation  at  63  FR 

33588  confirmed 64427 

252.21&-7011  Regulation  at  63  FR 

33588  confirmed 64427 

252.225-7016  Regulation  at  63  FR 

43889  confirmed 64427 

252.225-7029  Regulation  at  63  FR 

43889  confirmed 64427 

252.236-7010  Regulation  at  63  FR 

11544  confirmed 64427 


252.236-7012  Regulation  at  63  FR 

11544  confirmed 64427 

252.243-7000  Amended 55052 

253.204-70    (b)(6)(I)    introductory 

text  amended 55052 

(b)(5)(ii)(A),  (BKi).  (13)(i)(A). 
(B)  introductory  text,  (C), 
(E).  (G).  (iv)(I),  (14)(iii).  (Iv), 
(d)(5Xvl).   (e)(1),   (2)  and  (3) 

amended 60217 

Regulation  at  63  FR  33589  con- 
firmed  64427 

253.204-71   Regulation  at  63  FR 

33589  confirmed 64427 

253.215-70  (a),  (bX4),  (cX12)  and 
(14)  revised;  (b)(7)  removed; 
(b)(8)  and  (9)  redesignated  as 
(bX7)  and  (8);  (cX15)  and  (16) 

amended 55052 

(bX4)  amended 63800 

Chapter  2  Appendix  I  amended; 

interim .64430 

Chapter  9— Department  of  Energy 
(Parts  900-999) 

903.104-3  Added 56851 

915  Revised 56851 

916.504—916.505  Designated  as 
Subpart   916.5    and    heading 

added 56860 

919.602-1  (aX2)  amended 56860 

919.805-2  Revised 56860 

935.016  Removed 56860 

935.016-1  Removed 56860 

935.016-2  Removed 56860 

935.016-8  Removed 56860 

970.15404-4—970.15407-2-3  (Sub- 
part 970.15)  Revised 56861 

970.3102-1  (c)  amended 56867 

970.3102-15  (b)(1)  and  (2)  amended 

56867 

970.5202  Revised 56867 

970.5204-9  Amended 56867 

970.5204-15  Amended 56867 

970.5204-22  Amended .56867 

970.5204-44  Amended 56867 

970.5204-54  Amended 56867 

970.5204-76  Amended 56867 

Chapter  16— Office  of  Personnel 
Management  Federal  Employ- 
ees Health  Benefits  Acquisition 
Regulation  (Parts  1600-1699) 

1609.7101—1609.7101-2        (Subpart 

1609.71)  Added 55337 
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1686.170  (a)  and  (b)(1)  revised 55338 

16te.232-70  Amended 55339 

16BB.232-71  Amended 55339 

16^.244-70  Amended 55339 

1662.370  Table  amended 55339 

Chapter  18— National  Aeronautics 
bnd  Space  Administration  (Parts 
800-1899) 

18W.7300— 1817.7302  (Subpart 

1873.73)  Added 56091 

1827.301  Amended. 63209 

1884.003  (a)  revised 56093 

1884.7001—1834.7004  (Subpart 

1834.70)  Removed 56093 

18$8.217-71  Added 56093 

1858.217-72  Added 56093 

1852.227-70  Amended .....63209 

1858.234-70  Removed 56094 

1858.234-71  Removed 56094 


8.. 
11 
42 
46 
52 
23 


Proposed  Rules: 


603. 
604. 
605. 


.57568 
.63778 
.57568 
.57878 
.63778 
.65727 
.65728 
.65728 
.65728 
.65728 
.65728 
.65728 


608 65728 

609 65728 

610. 65728 

611 65728 

613 65728 

614 65728 

61S, 65728 

616. 65728 

61t. 


.65728 
.65728 
.65728 
.65728 


619. 

622. 

623 : 

62S.. 65728 

628.. 65728 

628 65728 

65728 

65728 

65728 


630.. 

631l 

632 65728 

633.^ 65728 

634 : 65728 


636. 
637. 


.65728 
.65728 
.65728 


641 65728 

642 65728 

643 


.65728 
.65728 
.65728 
.65728 


644 

645 

646 

647 65728 

649..... 65728 

652 65728 

653 65728 

700—799  (Ch.  Vn) 59501 

712 59501 

727 59501 

742 59501.  64539 

752 


801. 


.59501 
.60256 
.60256 


812 602S6 

837 60256 

852 60256 

873 


.....60256 

909 60268 

970 60268.  64024 

1201 52666 

1205 

1206 

1211 „ 

1213 r... 

1215 

1237 

1252 

1253 

1842 

1852 


.52666 
.52666 
.52666 
.52666 
.52666 
.52666 


.63654 
.63654 


TITLE  49-rRANSPORTAnON 

SuisNtle  A— Office  of  ttie  Secretary 
of  Transportation  (Parts  1—99) 

1.46  (ppp)  added 59475 

1.49  (kk)  added 57610 

37.15  Revised 64837,  64838 

40.29  (e)(1)  table  and  (fXD  table 

amended 65129 

CtKipter  I— Researcti  and  Speciai 
Programs  Administration,  De- 
partment of  Transportation 
(Ports  100-199) 

107.503  (a)(3)  amended .52846 

107.606  (a)(5)  amended 52847 
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TITLE  49  Chapter  l-Con. 

171.7  (a)(3)  table  amended 52847.  57930 

171.8  Amended 52847 

171.11  (d)(4)(il)  revised 57930 

171.14  (cXD  revised 52847 

172.101  (c)(ll)  introductory  text, 

(f)  and  table  amended 52847 

172.101  Table  amended 52849 

172.102  (cKD  amended 52849 

172.208  (mXD  amended ...52849 

172.400a  (aX7)  amended 52849 

172.504  Table  amended 52849 

173.6  (oK2)  amended 52849 

173.33  (aK3)  amended 52849 

173.34  (eX18)(i)  table  amended 52849 

173.58     (a)     introductory     text 

amended 52849 

173.62  (c)  table  amended 52849 

173J47  (a)  amended 52849 

173.408  Amended 52849 

173.416  (f)  amended 52849 

173.422  (bXD  amended 52849 

173.425  Table  7  amended 52849 

173.427  (aX3)  amended 52849 

173.433  (?)  table  amended 52849 

173.461  (a)  introductory  text  and 

(b)  amended 52850 

175.700  (b)  amended 52850 

176.704  (eXD  and  (f)  table  amend- 
ed  52850 

177  Response  to  petitions 58323 

177.835    (g)     introductory     text 

amended 52860 

177.842  (a)  amended 52850 

177.843  (c)  amended 52850 

177.854    Introductory     text    re- 
moved  52850 

178.338  Heading  amended 52850 

179  Authority  citation  revised 52850 

179.2  (aX2)  revised 52850 

179.3  (a)  revised 52850 

179.4  (a)  amended;  (b)  revised 52850 

179.5  (a)  and  (b)  revised 52850 

179.100-179.103-6      (Subpart      C) 

Heading  revised 52860 

180.403  Introductory  text  amend- 
ed  52860 

180.417  (aX3Xil)  amended 52850 

180.609  (CX3X11)  amended 52851 

180.515  (b)  amended 62861 

195  Response  to  petitions 63210 

195.302  (b)(4)  added;  (a)  amended; 

(c)  introductory  text  revised 
69479 

195.303  Redesignated  as  195.304; 

new  195.303  added 69480 


195.304  Redesignated  as  195.305; 
new  195.304  redesignated 
from  195.303 59480 

195.305  Redesignated  from  195.304 
59480 

195.406  (a)(4)  amended 59480 

195  Appendix  B  added 59480 

199  Announcement 58324 

Chapter  II— Federal  Railroad  Ad- 
ministration, Department  of 
Transportation  (Parts  200—299) 

213.57  (g)(4)  corrected 54078 

213.345  (d)  corrected 54078 

268  Added;  interim 54606 

Ctiapter  III— Federal  Higtiway  Ad- 
ministration, Department  of 
Transportation  (Ports  300—399) 

385  Appendix  B  amended 62959 

Ctiopter  V— Notional  Higtiway 
Traffic  Safety  Administration, 
Department  of  Transportation 
(Parts  500-599) 

571  Policy  statement 59482 

571.108  Amended 63801 

571.208  Amended 53851 

571.213    Regulations    at    62    FR 

18724  and  30466  confirmed 52629 

Amended;  eff.  3-30-99 ..52630 

571.221  Amended;  eff.  S-5-00 59740 

572.31  (aXD.  (3)  and  (4)  revised; 

(b)  removed 53851 

572.34  (b)  revised 53851 

580  Authority  citation  revised 52632 

680.16  Regulation  at  62  FR  47765 
confirmed 52632 

580.17  Regulation  at  62  FR  47766 
confirmed;  (aK3)  revised 52632 

Proposed  Rules: 

107 58358 

171 58358.  59505 

172 58358 

173 58368 

177 68368.  69505 

178 68368.  69605 

180 68358.  69606 

192 67269 

196 67269 

229 54104 

231 54104 
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54104 

59928 

54432 

54432 

54652,  57089.  57091,  57638,  60270,  63258 

55832 

57091 

57091 

57091 

55996,58358 

59263,65163 


TITLE  50-WILDLIFE  AND 
FISHERIES 

Chiipter  I— United  States  Flsti  and 
Wildlife  Service,  Department  of 
the  interior  (Parts  1-199) 

2.2  11),  (c),  (d)  and  (e)  revised 52633 

10.2a!  (b)  revised 52633 

13.5  Hevised 52634 

14.3  kevised 52634 

15.4i  Added 52634 

15.%  (c)  revised 52634 

16.20  (a)  and  (d)  revised 52634 

17.a  Added 52635 

17.lii  (h)  table  amended 52837,  57619, 

64799 

17.112  (h)  table  amended 53615.  54956, 

54970,  54994,  59244 
17.2|2l  (a)(1)  introductory  text  and 
)(1)   introductory   text  re- 
sed;  (a)(l)(ix)  and  (b)(l)(iv) 

emoved 52635 

(a)(l)(ix)  and  (b)(l)(iv)  re- 
oved;    (a)(1)    introductory 

text  and  (b)(l)(i)  revised 52635 

17.4|4l  (V)   correctly   added;   CFR 

jftorrection 63421 

17.60  (a)(3)(iii)  removed;  (a)  in- 
liroductory  text  and  (4)  re- 

jilsed 52635 

17.73  (a)  introductory  text  and 
!(i4)     revised;     (a)(3)(iii)     re- 

.     !*ioved 52636 

17.8kj(g)  revised 52837 

17.108  (a)(7)  and  figure  revised 55566 

20.21J  (j)(2)  revised 54019 

(j)l  introductory  text  revised; 

ijj)(3)  added 54026 

20.104  Seasonal  hunting  adjust- 

[inents 63584 

20.ll(l5  Seasonal  hunting  adjust- 

irients 63584 

21.41  Revised 52637 


21.23  (b)  introductory  text  re- 
vised  52637 

21.24  (b)  introductory  text  re- 
vised  52637 

21.25  (b)  introductory  text  re- 
vised  52637 

21.27  (b)  introductory  text  re- 
vised  52637 

21.30  (b)  introductory  text  re- 
vised  52637 

21.41  (b)  introductory  text  re- 
vised  52637 

22.4  Added 52637 

22.21  (a)  introductory  text  re- 
vised  52638 

22.22  (a)  introductory  text  re- 
vised  52638 

22.23  (a)  introductory  text  re- 
vised  52638 

22.24  (a)  introductory  text  re- 
vised  52638 

22.25  (a)  introductory  text  re- 
vised  52638 

23.15  (c)  introductory  text  re- 
vised and  (g)  added 52638 

23.23  (f)  table  amended .....58327,  63214 

(d)  revised;  (f)  table  amended 
63212 

Chapter  li— National  Marine  Fish- 
eries Service,  National  Oceanic 
and  Atmospheric  Administra- 
tion, Department  of  Commerce 
(Parts  200-299) 

216  Workshop 52984,  56094 

217  Temporary  regulations  ...55053,  62959 
Exemption 57620 

227  Workshop 52984.  56094 

Temporary  regulations 55053,  62959 

Elxemption 57620 

230  Quotas 65129 

285  Temporary  regulations  ...54078,  55339 

Chapter  ill— InterrKitional  Regu- 
latory Agencies  (Fishing  and 
Whaling)  (Parts  300-399) 

300  Inseason  adjustment 64005 

Chapter  Vi— Fishery  Conservation 
and  Management.  National 
Oceanic  and  Atmocptteric  Ad- 
ministration, Department  of 
Commerce  (Parts  600—699) 

600  Workshop 52984.  56094 
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TITLE  50  Chapter  Vl-Con. 

Temporary  regulations 53313 

Fishing  restrictions 64209 

600.226  (b)(4)  amended;  (b)(8)  re- 
vised  64185 

600.235  Revised 64185 

622  Temporary  regulations 58327 

622.4  (a)(2)(x)  added 57590 

622.5  (a)(l)(v)  amended 57590 

622.6  (a)(l)(l)  introductory  text 
amended 57590 

622.7  (a),  (b),  (c)  and  (z)  amended 
57590 

622.8  (a)  amended 57590 

622.17  Revised 57590 

622.31  (a)  amended 57590 

622.35  (f)  amended..... 57590 

622.40  (c)(3)(il)  amended;  (d)(2)(il) 
revised 57590 

622.41  Regulation  at  63  FR  27500 
eff.  date  extended  to  5-15-99 
64430 

622.45  (f)(2)  amended 57590 

622  Regulation  at  63  FR  27500  eff. 

date  extended  to  5-15-99 64430 

622  Appendix  D  amended  and 
suspended  in  part;  interim; 
eff.  11-27-98  through  5-15-99 

64431.  64432 

644.26  (b)  removed;  interim 63422 

648  Quotas 56867,  57622.  59492.  64006 

Deferral  of  IVR  system  report- 
ing requirements 57931 

648  Temporary  regulations 64433 

648.2  Amended;  eff.  11-1-98 52640 

Amended 58329 

648.4    (c)(2)(ili)(A).     (iv)(B)    and 

(e)(l)(iv)  amended 58329 

648.7  (a)(1)  heading,  (1).  (3)(i).  (11). 
(b)(l)(i)  and  (f)(1)  revised; 
(a)(1)  Introductory  text 
amended;  (a)(2)  redesignated 
as  (a)(3);  (a)(2)  and  (g)  re- 
vised; (b)(l)(ill)  removed;  eff. 

11-1-98 52640 

(b)(l)(i)  and  (ill)  amended !..!..58329 

648.9  Heading,  (a)  (b)  introduc- 
tory text,  (1),  (3)  through  (6). 
(8),  (9)  and  (d)  through  (g) 
amended;  (b)(2),  (7)  and  (c) 
revised; 58329 

648.10  (a),  (b)  introductory  text. 
(1).  (2).  (4),  (5),  (c)  Introduc- 
tory text,  (e)  introductory 
text,   (1)  Introductory  text, 

(11)  and  (f)(1)  amended 58329 


648.14  (a)(8)  revised;  eff.  11-1-98 

52641 

(a)(7),  (c)(2)  introductory  text, 
(1),  (11).  (hK3)  and  (4)  amend- 
ed  58329 

660  Temporary  regulations 53313, 

53317.55558 

Fishing  restrictions 64209 

660.89  Added 55810 

679  Temporary  regrulatlons 52658. 

52659.  52985.  52986,  53317.  53318. 

53340-53342,  56095,  57255,  58658, 

59244.  63221.  64652,  65129 

Reallocation 54381.  63801 

679.1  (j)  added;  eff.  1-1-00 52652 

679.2  Amended;  eff.  1-1-99 52652 

Corrected  and  amended 64878 

679.4  (a)(6)  and  (k)  added;  eff.  in 
part  1-1-99  and  in  part  1-1-00 

52654 

(k)  correctly  desigrnated 54753 

(k)(l)(i),  (11),  (2)  introductory 
text.  (3)(ii)(A)(;).  (2).  (3).  (B), 
(4)  introductory  text.  (i)(A) 
introductory  text.  (B)  intro- 
ductory text,  (11)  introduc- 
tory text,  (ill),  (Iv)  introduc- 
tory text,  (v)  introductory 
text,  (5)  introductory  text 
and    (1)    Introductory    text 

amended 64878 

(k)(5)(ii)  introductory  text  and 
(8)(iv)      introductory      text 

amended 64879 

679.7  (i)  added;  eff.  1-1-99 52657 

(i)  correctly  desigmated 54753 

(i)(l)(i),     (11).     (Hi)     and     (2) 

amended 64879 

679.20  (g)(3)  corrected 54610 

679.42  (c)(2)  introductory  text 
corrected;  (c)(2)(ii)  correctly 
removed 54611 

679.43  (p)  added;  eff.  1-1-99 52657 

(p)  amended 64879 

679  Table  1  correctly  revised 54612 

Tables  3  and  10  corrected 54613 

Table  12  correctly  revised 54614 

Proposed  Rules: 

17....53010,  53620,  53623,  56361.  54660.  54972. 

55839.  56128,  56134,  57640,  57642. 

58692,  63657,  63659,  63661,  64449, 
65164,  65165 

18 63812 

20 53635,  54753,  55840,  60271,  60278 

21 60278 


NOTE:  loldloc*  pog*  nufnb*n  indicai*  1997  changM. 
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222 

227i 

285 

300 

600i 

622 

630 
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64228 

53635.  58701 

53635.  56596,  58701 

57093 

64031 

52676 

60287,  63276.  64031 

54661.  55572.  55998.  57093 


644 54433 

648 52676.  55355.  55357.  56135.  63434. 

63436.  63819.  64032.  64539,  65571 

649 55357,63436 

660 53636,  58359,  59758,  64033 

678 57093 

679  ...56601,  57094.  57996.  60288.  63442,  64033 


NOl  I :  loldlace  pog*  numbMS  Micato  1997  changM. 
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1998 
63  FR  Page 

1-137 Jan.  2 

139-397 5 

399-653 6 

655-1050  7 

1051-1320 8 

1321-1733 9 

1735-1887 12 

1889-2133 13 

2135-2304 14 

2305-2591 15 

2593-2871 16 

2873-3015 20 

3017-3246 21 

3247-3445 22 

3447-3633 23 

3635-3790 26 

3791-4150 27 

4151-4364 28 

436S-4552 29 

4553-5222 30 

522a-5445 Feb.  2 

5447-5720 3 

5721-5867 4 

5859-6043 5 

6045-6468 6 

6469-6625 9 

6627-6837 10 

6839-7056 11 

7057-7277 12 

7279-7637 13 

7639-8055 17 

8057-8340 18 

8341-8558 i 19 

8559-8833 20 

8836-9083 23 

9086-9397 24 

9399-9718 25 

9719-9923 26 

9926-10122  27 

10123-10287 Mar.  2 

10289-10490 3 

10491-10742 4 

10743-11097 5 

11099-11357 6 

11359-11579 9 

11581-11818 10 

11819-11984 11 

11986-12381 12 

12383-12602 13 

12608-12975 16 

12977-13110 17 

13111-13327 18 

13329-13480 19 

13481-13771 20 

13773-14018 23 

14019-14327 24 

14329-14599 25 


14601-14801 26 

14803-16068 27 

15069-15272 30 

16273-16738 31 

15739-16084 Apr.  1 

16085-16386 2 

16387-16668 3 

16669-16876 6 

16877-17047 7 

17049-17305 8 

17307-17665 9 

17667-17930 10 

17931-18115 13 

18117-18306 14 

18307-18815 15 

18817-19166 16 

19167-19378 17 

19379-19650 20 

19651-19793 21 

19796-20052 22 

20053-20294 23 

20296-20612 24 

20513-20684 27 

23195-23368 28 

23369-23642 29 
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24097-24381 May  1 

24383-24737 4 

24739-24910 5 

24911-25152 6 

25163-25386 7 

26387-26746 8 

25747-26061 11 

26063-26419 12 

26421-26709 13 

26711-26964 14 

26966-27192 15 

27193-27437 18 

27439-27661 19 

27663-27814 20 

27815-28216 21 

28217-28473 22 

28476-28888 26 

28889-29088 27 

29089-29337 28 

29339-29528 29 

29629-29932 June  1 

29933-30097 2 

30099-30364 3 

30365-30576 4 

30577-31096 5 

31097-31329 8 

31331-31589 9 

31591-31886 10 

31887-32107 11 

32109-32592 12 

32593-32699 15 
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32965-33230 17 

33231-33522 18 
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8 
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List  of  CFR  Sections  Affected 
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^3 

December  1998 

w 

Title  1-16 

Changes  January  2,  1998 

(J*i 

through  December  31,  1998 

2j 

Title  17-27 

pHII| 

Changes  April  1,  1998 

■■■ri 

through  December  31.  1998 
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Title  28-41 

Sv 

Changes  July  1, 1998 
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through  December  31,  1998 
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Title  42-60 

■mB 

Changes  October  1,  1998 

TJ 

through  December  31,  1998 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 

The  LSA  (List  of  CFR  Sections  Affected)  is  a  monthly  publication  desigmed  to 
lead  users  of  the  Code  of  Federal  Regulations  (CFR)  to  amendatory  actions  pub- 
lished in  the  Federal  Register  (FR).  It  should  be  shelved  with  current  CFR  vol- 
umes. Entries  are  by  CFR  title,  chapter,  part,  and  section.  Proposed  rules  are  list- 
ed at  the  end  of  appropriate  titles. 

HOW  TO  USE  THIS  FINDING  AID 

The  CFR  is  revised  annually  according  to  the  following  schedule: 

Titles  1-16— as  of  Jan.  1 
17-27— as  of  April  1 

28-41— as  of  July  1  *» 

42-50— as  of  Oct.  1 
To  bring  these  regulations  up  to  date,  consult  the  most  recent  LSA  for  any 
changes,  additions,  or  removals  published  after  the  revision  date  of  the  volume 
you  are  using.  Then  check  the  CUMULATIVE  LIST  OF  PARTS  AFFECTED  ap- 
pearing in  the  Reader  Aids  of  the  latest  Federal  Register  for  less  detailed  but 
timely  changes  published  after  the  final  date  included  in  this  publication. 

The  page  numbers  listed  to  the  right  of  each  LSA  entry  indicate  where  the  spe- 
cific amendments  begin  in  the  Federal  Register.  Botdfoc*  page  numbers  under  a 
particular  title  indicate  that  the  page  numbers  span  2  years.  Boldface  is  used  to 
distingiiish  the  previous  year  from  the  current  year. 

Cite  a  page  reference  from  this  publication  using  the  volume  number  (62  FR  for 
1997.  63  FR  for  1998)  and  the  page  munber.  Example:  24727  in  bold  cite  as  62  FR 
24727.  For  your  convenience,  the  volume  number  has  been  included  in  the  Table 
of  Federal  Register  Issue  Pages  and  Dates. 

ISSUES  TO  BE  SAVED 

There  is  no  single  annual  issue  of  the  LSA.  Four  ANNUAL  ISSUES  must  be 
saved;  the  DECEMBER  issue  is  the  ANNUAL  for  Titles  1-16;  the  MARCH  issue  is 
the  ANNUAL  for  Titles  17-27;  the  JUNE  issue  is  the  ANNUAL  for  Titles  28-41;  the 
SEPTEMBER  issue  is  the  ANNUAL  for  Titles  42-50.  ANNUAL  ISSUES  to  be  saved 
are  clearly  designated  on  the  cover. 

TABLE  OF  FEDERAL  REGISTER  ISSUE  PAGES  AND  DATES 

A  table*  is  included  at  the  end  of  this  publication  which  identifies  the  volume 
number,  the  inclusive  page  numbers,  and  the  corresponding  Federal  Register 
issue  dates  for  the  period  covered. 

INDEXES 

An  INDEX  to  the  daily  Federal  Register  is  published  monthly  and  is  cumulated 
for  12  months.  A  separate  volume,  the  CFR  Index  and  Finding  Aids  to  the  entire 
Code  of  Federal  Regulations,  is  revised  as  of  January  1  each  year.  * 


INQUIRIES  AND  SUGGESTIONS 

Rob  Sheehan  was  Chief  Editor  of  the  LSA.  The  LSA  was  prepared  under  the  di- 
rection of  Raymond  A.  Mosley,  assisted  by  Gwen  Henderson.  INQUIRIES,  tele- 
phone 202-523-5227. 

SUGGESTIONS  concerning  this  and  other  publications  of  the  Ofllce  are  wel- 
comed. Please  send  your  suggestions  to  Raymond  A.  Mosley,  Director,  Office  of 
the  Federal  Register.  National  Archives  and  Records  Administration.  Washing- 
ton. DC  20408  or  e-mail  info@fedreg.nara.gov. 
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CHECKLIST  OF  CFR  VOLUMES  FOR  THIS  MONTH 
(ComprMng  a  CompM*  CFR  S«t) 

THto 


1,  2  (2  Reserved) 

3  (1997  Compjkation  and  Parts  100  and  101) 


hW9 

700-1199 

llaOO-End.  6  (6  Reserved) 
7l>arts: 

H26 

27-^2  

-209 

-299  

-399  

400-699  

70^-899 

900-999  

1000-1199  

1300-1599  

i|bID0-1899  

1900-1939 

1940-1949  

19B0-1999  

2ppO-End  


Parts: 


Stock  Number 

Prtc* 

fievWon 
Da»» 

(869-034-00001-1)  

5.00 

sjan.  1 

1998 

(869-034-00002-9)  

19.00 

'Jan.  1 

1998 

(869-034-00003-7)  

7.00 

*Jan.  1 

1998 

(869-034-00004-5)  

35.00 

Jan.  1 

1998 

(869-034-00005-3)  

26.00 

Jan.  1, 

1998 

(869-034-00006-1)  

39.00 

Jan.  1, 

1998 

(869-034-00007-0)  

24.00 

Jan.  1, 

1998 

(869-O34-O0008-8)  

30.00 

Jan.  1. 

1998 

(869-034-00009-6)  

20.00 

Jan.  1, 

1998 

(869-034-00010-0)  

44.00 

Jan.  1. 

1998 

(869-034-00011-8)  

24.00 

Jan.  1, 

1998 

(869-O34-O0012-6)  

33.00 

Jan.  1. 

1998 

(869-034-00013-4)  

30.00 

Jan.  1, 

1998 

(869-034-00014-2)  

39.00 

Jan.  1. 

1998 

(869-034-00015-1)  

44.00 

Jan.  1. 

1998 

(869-034-00016-9)  

34.00 

Jan.  1. 

1998 

(869-034-00017-7)  

58.00 

Jan.  1. 

1998 

(869-034-00018-^)  

18.00 

Jan.  1. 

1998 

(869-034-0001^-3)  

33.00 

Jan.  1, 

1998 

(869-034-00020-7)  

40.00 

Jan.  1. 

1998 

(869-034-00021-5)  

24.00 

Jan.  1. 

1998 

(869-034-00022-3)  

33.00 

Jan.  1. 

1998 

(869-034-00023-1)  

40.00 

Jan.  1, 

1998 

(869-034-00024-0)  

33.00 

Jan.  1. 

1998 

(869-034-00025-8) 

.  \  39.00 

Jan.  1. 

1998 

(869-034-00026-6)  

.     ^.00 

Jan.  1. 

1998 

(869-034-00027-4)  

31.00 

Jan.  1. 

1998 

(869-034-00028-2)  

43.00 

Jan.  1. 

1998 

(869-034-00029-1)  

19.00 

Jan.  1, 

1998 

(869-034-00030-4)  

17.00 

Jan.  1, 

1998 

(869-034-00031-2)  

21.00 

Jan.  1. 

1998 

(869-034-00032-1)  

39.00 

Jan.  1. 

1998 

(869-034-00033-9)  

23.00 

Jan.  1. 

1998 

(869-034-00034-7)  

24.00 

Jan.  1. 

1998 

(869-034-O0035-5)  

44.00 

Jan.  1. 

1998 

(869-034-0003&-3)  

23.00 

Jan.  1, 

1998 

(869-O34-00037-1)  

47.00 

Jan.  1. 

1998 

(869-034-00038-0)  

40.00 

Jan.  1, 

1998 

(869-084-00039-8)  

16.00 

Jan.  1, 

1996 

(869-034-00040-1)  

29.00 

Jan.  1. 

1998 

(869-034-00041-0)  

23.00 

Jan.  1. 

1996 

(869-034-00042-8)  

22.00 

Jan.  1, 

1998 

(869-034-00043-6)  

33.00 

Jan.  1. 

1998 

(869-034-00044-4)  

23.00 

Jan.  1. 

1998 

CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(Comprising  a  Complet*  CFR  S«t) 


nit* 


$tocl(Numb«r 


■(•virion 
Oottt 


16  Ports: 

0-999  (869-034-00045-2)  ........  30.00 

1000-End  (869-034-00046-1) 33.00 

17  Ports: 

1-199  (86a-034-0004ft-7)  27.00 

200-239  (869-034-00049-6)  32.00 

240-End  (869-O34-O0O5O-9)  40.00 

ia  Ports: 

1-399  (869-034-00051-7) 45.00 

400-End  (869-034-00052-5)  13.00 

19  Ports: 

1-140  (869-034-00053-3)  34.00 

141-199  (869-034-00054-1)  33.00 

200-End  (869-034-00055-0)  15.00 

20  Ports: 

1-399  (869-034-O005ft-8)  29.00 

400-499  (869-034-00057-6)  28.00 

500-End  (869-034-00058-4)  44.00 

21  Ports: 

1-99 (86^^)34-00059-2)  21.00 

100-169  (869-034-00060-6)  27.00 

170-199  (869-034-00061-4)  28.00 

200-299  (869-034-00062-2)  9.00 

300-499  (869-034-00063-1)  50.00 

500-599  (869-O34-00064-9)  28.00 

600-799  (869-034-O0065-7)  9.00 

800-1299... (869-034-00066-5)  32.00 

1300-End  (869-034-00067-3)  12.00 

22  Ports: 

1-299  (869-034^00068-1)  41.00 

300-End  (869-034-00069-0)  31.00 

23  (869-034-00070-3)  25.00 

24  Ports: 

0-199  (869-034-00071-1)  32.00 

200-499  (869-034-00072-6)  28.00 

500-699  (869-034-00073-8)  17.00 

700-1699 (869-034-00074-6)  45.00 

1700-End  (869-034-00075-4)  17.00 

25  (869-034-00076-2)  42.00 

26  Ports: 

§§1.0-1-1.60 (869-034-00077-1)  26.00 

§§1.61-1.169  (869-034-00078-9)  48.00 

§§1.170-1.300 (869-034-00079-7)  31.00 

§§1.301-1.400 (869-034-00080-1)  23.00 

§§1.401-1.440 (869-034-00081-9)  39.00 

§§1.441-1.500  (869-034-00082-7)  29.00 

§§1.501-1.640  (869-034-00083-5)  27.00 

§§1.641-1.850 (869-084-00084-3)  32.00 

§§1.851-1.907  (869-034-00085-1)  36.00 

§§1.908-1.1000  (8^-034-00086-0)  35.00 

§§1.1001-1.1400 (869-034-00087-8)  38.00 

§§1.1401-End  (869-034-00088-6)  51.00 

2-29 (869-034-00089-4)  36.00 


Jan. 
Jan. 

Apr. 
Apr. 
Apr. 

Apr. 
Apr. 

Apr. 
Apr. 
Apr. 

Apr. 
Apr. 
Apr. 

Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 

Apr. 
Apr. 
Apr. 

Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 

Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
.Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 


1996 
1998 

1998 
1998 
1998 

1996 
1998 

1998 
1996 
1998 

1998 
1998 
1998 

1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 

1998 
1996 
1998 

1998 
1998 
1998 
1998 
1998 
1998 

1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 


Rwision 

Dot* 

fan.  1 

1998 

Fan.  1 

1998 

^pr.  1 

199B 

^pr.  1 

1998 

^pr.  1 

1998 

Lpr.  1 

1998 

^pr.  1 

1998 

^pr.  1 

1998 

^pr.  1 

1998 

Ipr.  1 

1998 

^pr.  1 

1998 

Ipr.  1 

1998 

^pr.  1 

1998 

ipc.  1 

1998 

Lpr.  1 

1998 

^pr.l 

1998 

ipr.  1 

1998 

^pr.  1 

1998 

ipr.  1 

1998 

ipr.  1 

1998 

Ipr.  1 

1998 

ipr.  1 

1998 

ipr.  1 

1998 

Ipr.  1 

1998 

ipr.  1 

1998 

ipr.  1 

1998 

Lpr.  1 

1998 

Lpr.  1 

1998 

ipr.  1 

1998 

ipr.  1 

1998 

Lpr.  1 

1998 

ipr.  1 

1998 

Lpr.  1 

1998 

iVT.l 

1998 

Lpr.  1 

1998 

Lpr.  1 

1998 

lpr.  1 

1998 

lpr.  1 

1998 

ipr.  1 

1998 

ipr.  1 

1998 

Lpr.  1 

1998 

lpr.  1 

1998 

Lpr.  1 

1998 

Lpr.  1 

1998 

CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(ComprWng  a  CompM*  CFR  S«l) 


UN* 


Stock  Number 


rllc# 


II 

IWO  (§51910.1000  to  end)  (869-034-00105-0) 

1911-1925 (869-034-00106-8) 

1926 (86^4)34-00107-6) 

1987-En(i  (869-034-00108-4) 

SOPorts: 

1-199  (869-034-00109-2) 

200-699  (869-034-00110-6) 

7pp-End (869-034-00111-4) 

3|i|  Ports: 

(869-034-00112-2)  20.00 


17.00 
30.00 
41.00 

33.00 
29.00 
33.00 


-End (869-034-00113-1) 

1-89.  Vol.  I '. 

1-89,  Vol.  n 

1-S9.  Vol.  m 

Ifj90  (869-034-00114-9) 

l^J-399  (869-O34-O0115-7) 

(869-034-00116-5) 

(869-034-00117-3) 

-799 (869-O34-00118-1) 

-End  (869-034-0011^-0) 

33Parts: 

1-124  (869-O34-00120-3) 

lW-199  (86^)34-00121-1) 

20f-End  (869-034-00122-0) 

MiPorts: 

l4»9  (869-034-0012^-8) 

300-399  (869-034-00124-«) 

4Q0-End  (86W)34-O0125-4) 

3$  , (869-034-0012S-2) 


34 


1+99  (869-084-00127-1) 

20(^299  (869-084-O0128-9) 

3pQ-End (869-034-0012&-7) 

3!' 


Ports 


...       46.00 

...  15.00 
..  19.00 
..  18.00 
..  47.00 
..  51.00 
..  33.00 
..  22.00 
26.00 
27.00 

29.00 
38.00 
30.00 

27.00 
25.00 
44.00 
14.00 

20.00 

21.00 

35.00 

(869-084-00130-1)  27.00 


R*vWon 
Dot* 


aC-39  (869-034-00090-8)  25.00 

4D-49  (869-034-00091-6)  16.00 

SD-299 (869-034-00092-4)  19.00 

300-499  (869-034-00093-2)  34.00 

5D[>-599  (869-034-00094-1)  10.00 

epO-End (869-034-00095-9)  9.00 

2|;lParts: 

,199  (869-O34-00096-7)  49.00 

2W>-End  (869-034-00097-5)  17.00 

2B  Ports:. 

OHB  (869-034-00098-3)  36.00 

j^nd (869-034-00099-1)  30.00 

Ports: 

(869-034-O0100-9)  26.00 

(869-034-00101-7)  12.00 

(869-034-00102-5)  40.00 

1899 (869-034-00103-3X 20.00 

1910  (H1900  to  1910.999) (869-034-00104-1)  44.00 

....  27.00 


Apr.  1. 
Apr.  1. 
Apr.  1. 
Apr.  1. 
Apr.  1. 
Apr.  1. 

Apr.  1. 
«Apr.  1. 

July  1. 
July  1. 

July  1. 
July  1. 
July  1. 
July  1. 
July  1. 
July  1. 
July  1, 
July  1. 
July  1, 

July  1. 
July  1, 
Julyl. 

July  1. 
July  1. 

2  Julyl. 
2  July  1. 
2  July  1. 

July  1. 

July  1. 

July  1. 

Julyl. 

July  1. 

Julyl. 

July  1. 
July  1. 
July  1. 

July  1. 
July  1. 
July  1. 
July  1. 

July  1. 
July  1. 
July  1. 
July  1. 


99d 
99B 
■99d 
.996 


.996 
997 

996 
996 

9WI 
996 
996 
996 
.996 
.996 
996 
996 
996 

OOfi 
Sf9D 

996 

996 
996 

964 
964 
984 

ftftO 

SfSfO 

996 
996 
.996 
.996 
996 

996 
996 
996 

.996 


.996 
996 


CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(Comprising  a  Comptote  CFR  S«t) 


Stock  Numbor 


38Part$: 

0-17 (869-034-00131-9) 

18-End  (869-034-00132-7) 

39  (869-O34-00133-5) 

40  Ports: 

1-49 (869-O34-00134-3) 

50-51  (869-034-00135-1) 

52  (52.01-52.1018) (869-034-00136-0) 

52  (52.1019-End) (869-034-00137-8) 

53-59  (869-O34-00138-6) 

60 (869-034-00139-4) 

61-e2  (869-034-00140-8) 

63 (869-084-00141-6) 

64-71  (869-034-00142-4) 

72-80  (86^-034-00143-2) 

81-86  (869-034-00144-1) 

86  (869-034-00144-9) 

87-135  (869-034-00146-7) 

136-149  (869-034-00147-5) 

150-189  (869-034-00148-3) 

190-259  (869-034-0014^1) 

260-265  (869-034-00150-9) 

266-299  (869-034-00151-3) 

300-399  (869-034-00152-1) 

400-124  (869-034-0015»-0) 

425-699  (869-034-00154-8) 

700-789  (869-034-00155-6) 

790-End  (869-034-00156-4) 

41  Ctwpton: 

1,  1-1  to  1-10 

1. 1-11  to  Appendix.  2  (2  Reserved)  

3-6  

7  

8  

9  

10-17  

18.  Vol.  I.  Parts  1-5 

18.  Vol.  n.  Parts  6-19 

18.  Vol.  ra.  Parts  20^2 

1&-100 

1-100  (869-034-00157-2) 

101  (86ft-034-00158-l) 

102-200  (869-034-00158-9) 

201-End  (869-034-00160-2) 

42  Ports: 

1-399  (869-034-00161-1) 

400-429  (869-032-00161-8) 

430-End (869-032-00162-6) 

43  Ports: 

1-999  (869-032-00163-4) 

1000-end (869-032-00164-2) 


PrfC9 


34.00 
39.00 
23.00 

31.00 
24.00 
28.00 
33.00 
17.00 
53.00 
18.00 
57.00 
11.00 
36.00 
31.00 
53.00 
47.00 
37.00 
34.00 
23.00 
29.00 
33.00 
26.00 
33.00 
42.00 
41.00 
22.00 

13.00 
13.00 
14.00 
6.00 
4.50 
13.00 
9.50 
13.00 
13.00 
13.00 
13.00 
13.00 
37.00 
15.00 
13.00 

34.00 
35.00 
50.00 

31.00 
50.00 


Revision 
Dolo 


4S  Ports: 


(869-032-00165-1)  31.00 


July 
July 
July 

July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

July 

July 

July 

July 

Oct. 
Oct. 
Oct. 

Oct. 
Oct. 
Oct. 


998 


998 
998 
998 
996 
998 

SfSD 

998 
998 
998 
998 
998 

998 
998 
998 
998 
998 
998 
996 
998 
998 
998 

984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
998 
998 
998 
998 

998 
997 
997 

997 
997 
997 


CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH-Continued 
(ComprWng  a  CompM*  CFR  S«r) 


TNI* 


Stock  Numb«r 


Pile* 


26.00 
22.00 
8.00 
27.00 
15.00 
20.00 
26.00 


Ij-fW (869-032-0016fr-9)  30.00 

(869-032-00167-7)  18.00 

-IIW (869-032-00168-5)  29.00 

-End  (869-082-O0169-3)  39.00 

pons: 

(869-032-00170-7)  .... 

*\\^  (869-032-00171-5)  .... 

(869-034-00173-4)  .... 

l-lSg (869-032-00173-1)  .... 

1*0-155  (869-032-00174-0)  .... 

1^165  (86^-032-00175-8)  .... 

lW-199  (86M)32-00176-6)  .... 

(869-032-00177-4)  21.00 

-End  (869-034-00179-3)  16.00 

47  Ports: 

0^19 (869-032-00179-1)  34.00 

..••.... (869-032-00180-4)  27.00 

(869-032-00181-2)  .... 

7^79  (869-032-00182-1)  .... 

«HEnd  (869-032-00183-9)  .... 

4aiClKiptw>: 

lk^art8l-51)  (869-034-00185-8)  .... 

1  kPaxts  52-99) (869-034-00186-6)  .... 

2  klParts  201-299) (86^-032-00186-3)  .... 

(869-032-00187-1)  .... 

74t4 (869-032-00188-0)  .... 

m28 (869-032-00189-8)  .... 

2^End  (869-032-0019O-1)  .... 

4fjpartt: 

l4^ (869-034-00192-1)  .... 

lW-185  (869-032-00192-8)  .... 

lW-199 (869-032-00193-6)  .... 

200-399  (869-032-00194-4)  .... 

4(|0-999 (869-032-00195-2)  .... 

1000-1199 (86^-034-00197-1)  .... 

130O-End (869-O32-00197-9)  .... 

SOPorts: 

lj}99 (869-032-00198-7)  .... 

2((^599 (869-032-00199-5)  .... 

6((-End  (869-032-00200-2)  .... 

C  =fl  IndAX  ond  FkKings  Aids  (869-034-00049-6)  .... 

C3fnpl«l»  1998  CFR  Mt 

M^rolictwCFREdmon: 

Sutwcription  (mailed  as  Issued)  

Iitiivldual  copies , 

Co  nplete  set  (one-time  mailing) 

Cppiplete  set  (one-time  mailing) 


'  Because  Title  3  is  an  annual  compilation,  this  volume  and  all  previous  volumes 
shQuld  be  retained  as  a  permanent  reference  source. 


23.00 
33.00 
43.00 

51.00 
29.00 
35.00 
29.00 
32.00 
33.00 
25.00 

31.00 
50.00 
11.00 
43.00 
49.00 
17.00 
14.00 

41.00 
22.00 
29.00 

46.00 
951.00 

247.00 

1.00 

247.00 

264.00 


R»vWon 
Doto 

Oct.  1, 1997 
Oct.  1,  1997 
Oct.  1.  1997 
Oct.  1.  1997 

Oct.  1.  1997 
Oct.  1.  1997 
Oct.  1.  1998 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1.  1997 
Oct.  1.  1997 
Oct.  1.  1997 
Oct.  1.  1996 

Oct.  1.  1997 
Oct.  1,  1997 
Oct.  1.  1997 
Oct.  1.  1997 
Oct.  1.  1997 

Oct.  1.  1998 
Oct.  1.  1998 
Oct.  1.  1997 
Oct.  1.  1997 
Oct.  1.  1997 
Oct.  1.  1997 
Oct.  1.  1997 

Oct.  1.  1996 
Oct.  1.  1997 
Oct.  1.  1997 
Oct.  1.  1997 
Oct.  1.  1997 
Oct.  1.  1996 
Oct.  1.  1997 

Oct.  1.  1997 
Oct.  1.  1997 
Oct.  1.  1997 

Jan.  1.  1998 


1998 
1998 
1997 
1996 


8 

2The  July  1,  1985  edition  of  32  CFR  Parts  1  to  189  contains  a  note  only  for  Parts  1 
to  39  inclusive.  For  the  full  text  of  the  Defense  Acquisition  Regulations  in  Parts  1 
to  39,  consult  the  three  CFR  volumes  issued  as  of  July  1,  1984,  containing  those 
parts. 

The  July  1.  1985  edition  of  41  CFR  Chapters  1  to  100  contains  a  note  only  for 
Chapters  1  to  49  inclusive.  For  the  full  text  of  procurement  regulations  in  Chap- 
ters 1  to  49,  consult  the  11  CFR  volumes  issued  as  of  July  1,  1984,  containing  those 
chapters. 

*No  amendments  to  this  volume  were  promulgated  during  the  period  April  1, 
1990  to  March  31,  1997.  The  CFR  volume  issued  April  1,  1990,  should  be  retained. 

*No  amendments  were  promulgated  during  the  period  October  1.  1995  to  Septem- 
ber 30,  1996.  The  CFR  volume  issued  October  1,  1995  should  be  retained. 

*No  amendments  to  this  volume  were  promulgated  during  the  period  July  1.  1996 
to  June  30,  1997.  The  volume  issued  July  1,  1996,  should  be  retained. 

Order  from  Superintendent  of  Documents,  Attn:  New  Orders,  PO  Box  371954. 
Pittsburgh,  PA  15250-7954.  Charge  orders  (VISA,  MasterCard,  or  GPO  Deposit  Ac- 
count) may  be  telephoned  to  the  GPO  order  desk  at  (202)  512-1800  from  8:00  a.m.  to 
4:00  p.m.  eastern  time,  Monday-Friday  (except  holidays). 


Ottwr  Related  PublicaHons 


.  Title  Price 

9f<l6ral  Regrister: 

Yearly  subscription  (with  FR  Index 

andLSA)  607.00 

Yearly     subscription     (without     FR 

Index  andLSA) 555.00 

Individual  copies  8.00 

Il$A  (List  of  CFR  Sections  Affected): 

Yearly  subscription  27.00 

Itideral  Register  Index: 

Yearly  subscription  25.00 

OtR  Index  and  Finding  Aids 46.00 


~\ 
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Revision  Date 


daily 


1998 


v 


miE, 

No  am 
pi|blishe 
sihce  Jai 

1 

tTherft 
tile. 


Til 

Pr 

Rroclam 

6IB86  Ter 
of  S 
2932. 
tlMod 
■See  Pr( 

6857  5ee  i 
resei 
11.  IJ 

6867  5ee] 

6961  See  ] 

6669  5ee] 

7062 

7063 

7t)64 

7065 

7066 

7067 

7068 

7^  ••  " 

7072!!!!!!! 

7P73 

70V4 

70^5 

70^6 

7077 

7078 

7079 

70(» 

7081 

70$2 

7083 

70U4 

7085 
71 
71 
71 


DECEMBER  1998  11 

^     CHANGES  JANUARY  2.  1998  THROUGH  DECEMBER  31.  1998 


ITLE  1 -GENERAL  PROVISIONS 

^o  amendments  to  1  CFR  have  been 
fiiblished  in  the  Federal  Register 
4fice  Januaiy  1,  1998. 

TITLE  2-[RESERVED] 

{There  is  no  regulatory  text  to  this 
tlile. 

TITLE  3-THE  PRESIDENT 
Presidential  Documents 

Plnockimations 

6686  Terminated  by  Department 
of  State  Public  Notice  No. 

2932 64139 

66H1  Modified  by  piroc.  7113 41951 

See  Proc.  7154 67761 

6  \  yi  See  Office  of  U.S.  Trade  Rep- 
resentative  Notice    of   Mar. 

11,  1998 11946 

See  Notice  of  Feb.  25.  1998 9923 

51  See  Proc.  7154 67761 

.See  Proc.  7154 67761 

2871 

3243 

3245 

, 4553 

5717 

7067 5719 

7068 10289 

7069 10487 

70^0 10489 

70V1 10741 

70fr2 11983 

7W3 12973 

7W4 12975 

70^5 16385 

7076 16667 

70^7 16875 

7OT8 17307 

7079 18111 

7080 18115 

7M1 18811 

im 19167 

19795 

20051 

20293 

20511 

23369 

24383 

25145 

25147 


7091 25149 

7092 25151 

7093 26415 

7094 26711 

7095 27191 

7096 '. 27663 

7097.... 27813 

7098 28887 

7099 28889 

7100 30099 

7101 30101 

7102 30103 

7103 30359 

7104 31591 

7105 33229 

7106 33833 

7107 36531 

See  Office  of  U.S.  Trade  Rep- 
resentative Notice  of  July,  9, 

1998. 37163 

7108 38073 

7109 39475 

7110 40353 

7111 40355 

7112 41949 

7113 41951 

7114 42563 

7115 43061 

7116 45165 

7117 45831 

7118 49261 

7119 49263 

7120 49411 

7121 49815 

7122 49817 

7123 50449 

7124 50459 

7125 50739 

7126 50743 

7127 52129 

7128 52957 

7129 53271 

7130 .^.^i^ 52541 

7131 53777 

7132 54027 

7133 54029 

7134 54551 

7135 55309 

7136 55311 

7137 55315 

7138 55317 

7139 55319 

7140 55935 

7141 56073 

7142 56075 

7143 57889 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JANUARY  2.  1998  THROUGH  DECEMBER  31.  1998 


TITLE  3      ProcionKitions-Con. 

7144 59199 

7145 59203 

7146 63121 

7147 64405 

7148 r. 64407 

7149 64839 

7150 65511 

7151 65513 

7152 65515 

7153 66977.67724 

7154 67761 

7155 67765 

7156 67767 

7157 68149 

7158 68989 

7159....; 69173 

7160 70629 

7161 71571 

Executive  Orders 

Apr.  3.  1847  Revoked  in  part  by 

PL0  7353 42061 

Dec.  9,  1852  Revoked  in  part  by 

PL0  7353 42061 

Revoked  in  part  by  PLO  7374 42061 

July  2,  1910  Revoked  in  part  by 

PLO  7310 2260.  24189 

Revoked  in  part  by  PLO  7324 17014 

Revoked  in  part  by  PLO  7326 19745 

Revoked  in  part  by  PLO  7332 30250 

July  9.  1910  Revoked  in  part  by 

PLO  7346 34921 

July  10,  1910  Revoked  in  part  by 

PLO  7324 17014 

Oct.   29.   1910  Revoked  by  PLO 

7328 25231 

Nov.  23.  1911  Revoked  in  part  by 

PLO  7332 30250 

Apr.  16.  1912  Revoked  in  part  by 

PLO  7324 17014 

Apr.  19.  1912  Revoked  in  part  by 

PLO  7330 28516 

Oct.   18.   1912  Revoked  by   PLO 

7352 41862 

Oct.  22.  1912  Revoked  in  part  by 

PLO  7324 17014 

Dec.   14.   1912  Revoked  by   PLO 

7352 41862 

Dec.  17.  1912  Revoked  in  part  by 

PLO  7324 17014 

Jan.  29.  1913  Revoked  in  part  by 

PLO  7324 17014 

Feb.  18.  1913  Revoked  in  part  by 

PLO  7324 17014 

May  19.  1913  Revoked  in  part  by 

PLO  7363 49710 


July  1.  1913  Revoked  in  part  by 

PLO  7324 17014 

July  10.  1913  Revoked  in  part  by 

PLO  7324 17014 

July  24,  1913  Revoked  in  part  by 

PLO  7330 28516 

Oct.  22,  1913  Revoked  in  part  by 

PLO  7324 17014 

Jan.  13,  1914  Revoked  in  part  by 

PLO  7324 17014 

Feb.  25.  1914  Revoked  in  part  by 

PLO  7324 17014 

Revoked  by  PLO  7355 45860 

Mar.  21.  1914  Revoked  in  part  by 

PLO  7330 28516 

Apr.  21.  1914  Revoked  in  part  by 

PLO  7324 17014 

Feb.   11.   1915  Revoked  by  PLO 

7338 30774 

Feb.  23.  1915  Revoked  In  part  by 

PLO  7324 17014 

May  4.  1915  Revoked  in  part  by 

PLO  7317 7824 

Feb.  19.  1916  Revoked  in  part  by 

PLO  7330 28516 

Au^.  2.  1916  Revoked  in  part  by 

PLO  7330 28516 

Revoked  in  part  by  PLO  7347 35941 

Oct.    13.    1916  Revoked   by   PLO 

7334 29426 

Nov.  5,  1916  Revoked  in  part  by 

PLO  7363 49710 

Aug.   16.   1917  Revoked  by  PLO 

7350 41587 

Sept.  22.  1917  Revoked  in  part  by 

PLO  7363 49710 

Dec.   12.   1917   Revoked  by  PLO 

7327 29426 

Sept.  10,  1918  Revoked  in  part  by 

PLO  7324 17104 

Feb.  25.  1919  Revoked  in  part  by 

PLO  7330 28516 

May  6.  1919  Revoked  in  part  by 

PLO  7363.. 49710 

Oct.  27.  1920  Revoked  in  part  by 

PLO  7330 28516 

Apr.  17,  1926  Revoked  in  part  by 

PLO  7332 30250 

Modified  and  revoked  in  part 

by  PLO  7356 45858 

Mar.  9,  1927  Revoked  in  part  by 

PLO  7330 28516 

Feb.  14,  1933  Revoked  in  part  by 

PLO  7330 28516 

Mar.  3,  1933  Revoked  in  part  by 

PLO  7330 28516 
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10V.  16.  1933  Revoked  in  part  by 

PLO7330 28516 

)|une  15,  1934  Revoked  in  ]>art  by 

PLO7330 28516 

1^19  See  Dei>artment  of  the  Inte- 
rior notice  of  Junes,  1998 32676 

»^  See  Bureau  of  Land  Manage- 
ment notice 46803 

;$07    Modified    and    revoked    in 

part  by  PLO  7364 49710 

122  Revoked  in  part  by  PLO  7369 

1  MO  Amended  by  EO  13(»2  ...^ 26709 

:  I  ei  See  Proclamation  7108 38073 

0692  See  EO  13082 26709 

246  See  Department  of  the  Inte- 
rior notice 60381 

1478  Amended  by  EO  13087 30097 

:  J590  5ee  by  EO  13087 30097 

:  t958  Amended  by  EO  13091 36153 

8  See  National  Oceanic  and 
Atmospheric  Administration 

Notice  of  Dec.  14,  1998 70103 

12163  Amended  by  EO  13091 36153 

170  See  Notice  of  Nov.  9,  1998 63125 

377  See  EO  13082 26709 

1473  Amended  by  EO  13086 30065 

5ee  Notice  of  Jan.  2,  1998 653 

See  Notice  of  Jan.  2,  1998 653 

12  Revoked  by  EO  13083 27651 

1^666  Amended  by  EO  13074 7277 

41722  See  Notice  of  July  28,  1998 41175 

1X724  See  Notice  of  July  28,  1998 41175 

12748  Amended  by  EO  13106 68151 

See  Notice  of  May  28,  1998 29527 

10  See  Notice  of  May  28,  1998 29527 

1  See  Notice  of  May  28, 1998 29527 

See  EO  13101 49643 

\b  See  EO  13101 49643 

See  Notice  of  May  28,  1998 29527 

12856  See  EO  13101 49643 

12865  See  EO  13098 44771 

See  Notice  of  Sept.  23, 1998 51509 

Supplemented  by  EO  13083 

27651 

Supplemented  by  EO  13084 27655 

Revoked  by  EO  13101 49643 

5  Revoked  by  EO  13083 27651 

11*02  See  EO  13101 49643 

1!2924  See  Notice  of  Aug.  13, 1996 44121 

113934  See  Notice  of  May  28, 1998 29527 

12938  Amended  by  EO  13094 40801 

See  Notice  of  Nov.  12, 1998 63589 

12947    Continued    by    Notice    of 

Jan.  21. 1998 3445 

Amended  by  EO  13099 45167 


12957  See  Notice  of  Mar.  4.  1998 11099 

12959  See  Notice  of  Mar.  4. 1998 11099 

12969  See  EO  13101 49643 

12978  See  Notice  of  Oct.  19.  1998 56079 

12988  Supplemented  by  EO  13083 

..27651 

Supplemented  by  EO  13084 27656 

13010  Amended  by  EO  13077 12381 

13011  See  EO  13103 53273 

13021  Amended  by  EO  13104 56535 

13031  See  EO  13101 49643 

13035  Amended  by  EO  13092 40167 

13037  Amended  by  EO  13108 69175 

13038  Amended  by  EO  13102 49643 

13047  See  Notice  of  May  18,  1998 27661 

13059  See  Notice  of  Mar.  4,  1998 11099 

13061  Amended  by  EO  13093 40357 

See  Proc.  7112 41949 

13067  See  Notice  of  Oct.  27, 1996 58617 

13069  See  Notice  of  Sept.  23,  1998 

51509 

13071  Superseded  by  EO  13106 68151 

13072 6041 

13073 6467 

13074 7277 

13075 9065 

13076 9719 

13077 12381 

13078 13111 

13079 17309 

13080 17667 

Amended  by  EO  13093 40367 

See  Proc.  7112 41949 

13081 24385 

13082 26709 

13083 27651 

See  EO  13084 27655 

Suspended  by  EO  13095 42565 

13084 27655 

See  EO  13083 27651 

13085.... 29335 

13086... 30065 

13087 30097 

13088 ....32109 

13089 32701 

13000 36151 

13091 36153 

13092 40167 

13093 40357 

See  Proc.  7112 41949 

13094 40803 

13095 42565 

13096 42681 

See   Department  of  Eklucation 

notice  of  Sept.  30.  1998 52246 

13097 43066 
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TITLE  3     Executive  Orders-Con. 

13098 44771 

5ec  Notice  of  Sept.  23, 1998 51509 

13099 45167 

13100 45661 

13101 49643 

13102 52125 

13108 53273 

13104 56535 

13105 60201 

13106 68151 

13107 68991 

13108 69175 

13109 70631 

Adminislrative  Orders 

Memorandums: 

Apr.  29.   1994   Supplemented  by 

£013084 27655 

Augr.  10.  1995  See  General  Service 
Administration     Notice     of 

Mar.  4, 1998 10631 

July  16.  1997  See  Environmental 
Protection   Agency   Rule   of 

Oct.  27.  1998 57356 

Mar.  5.  1998 12377 

May  30.  1998 30363 

June  1,  1998 31885 

July  8.  1998 38277 

Oct.  27,  1998 63123 

Nov.  16,  1998 65997 

Notices: 

Jan.  2,  1998 653 

Jan.  21,  1998 3445 

Feb.  25,  1998 9923 

Mar.  4,  1998 11099 

May  18,  1998 27661 

May  28. 1998 29527 

July  28, 1998 41175 

Aug.  13,  1998.... 44121 

Sept.  23,  1998 51509 

Oct.  19.  1998 56079 

Oct.  27.  1998 58617 

Nov.  9. 1998 63125 

Nov.  12,  1998 63589 

Presidential  Determinations: 
No.  96-7  of  Dec.  27.  1995  See  No- 
tice of  May  28,  1998 29527 

No.  98-9  of  Jan.  6,  1998 3635 

No.  9ft-10  of  Jan.  12,  1998 3447 

No.  9ft-12  of  Jan.  28, 1998 6469 

No.  98-13  of  Jan.  30, 1998 5857 

No.  98-14  of  Feb.  9, 1998 9399 

No.  98-15  of  Feb.  26.  1998 12937 

No.  98-16  of  Mar.  4.  1998 13109  I 


No.  98-17  of  Mar.  9,  1998 14329 

No.  98-18  of  Mar.  9,  1998 14331 

No.  98-19  of  Mar.  13.  1998 14019 

No.  98-20  of  Apr.  3.  1998 18815 

No.  98-21  of  Apr.  28.  1998 26419 

No.  98-22  of  May  13.  1998 27665 

No.  98-23  of  May  23.  1998 30365 

No.  98-24  of  May  29.  1998 31879 

No.  98-25  of  May  30.  1998 31881 

No.  98-26  of  June  3.  1998 32705 

No.  98-27  of  June  3,  1998 32707 

No.  98-28  of  June  3.  1998 32709 

No.  96-29  of  June  3. 1998 32711 

No.  98-30  of  June  15.  1998 34255 

No.  98-31  of  June  19.  1998 36149 

No.  98-33  of  July  15,  1998 39695 

No.  98-34  of  Sept.  9.  1998  ..; 50453 

No.  98-35  of  Sept.  11,  1998 50455 

No.  98-36  of  Sept.  25.  1998  See  De- 
partment of  the  Air  Force 

Notice  of  Oct.  23. 1998 56921 

No.  98-37  of  Sept.  29,  1998 54031 

No.  98-38  of  Sept.  29,  1998 54033 

No.  98-39  of  Sept.  30.  1998 55001 

No.  98-40  of  Sept.  30.  1998 55003 

No.  98-41  of  Sept.  30,  1998 54035 

No.  99-1  of  Oct.  21,  1998 59201 

No.  9^-3  of  Nov.  6,  1998 64169 

No.  99-4  of  Nov.  14,  1998 65995 

No.  99-5  of  Nov.  25,  1998 68145,  68829 

No.  99-8  of  Dec.  8,  1998 70309 

TITLE  4-ACCOUNTS 

No  amendments  to  4  CFR  have  been 
published  in  the  FEDERAL  REGISTER 
since  Januaiy  1,  1996. 

TITLE  5-ADMINISTRATIVE 
PERSONNEL 

Chapter  I— Office  of  Personnel 
Monogeinent  (Ports  1—1199) 

213  Authority  citation  reviaed 66705 

213.3202    (aK2),    (9),    (bK2),    (9). 

(ll)(i)  and  (17)  revised 57045 

(n)  added;  interim 66705 

251.101  (f)  revised 2306 

293.403  (b)(3)  amended 43867 

315.201  (bXlXix)  revised 57046 

316  Authority  citation  revised 63783 

316.201  (b)  revised ; 63783 

316.301  Revised 63783 

316.302  Revised 63783 

316.304  (a)  revised 63783 
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3)6.305  Removed 63784 

316.402  Revised 63784 

316.403  (b)(1)  revised 63784 

^16.701  (b)(1)  revised 63784 

J 1 6.702  (b)(1)  and  (d)  revised 63784 

3)7.901  (c)(2)  revised;  interim 34258 

Regrulatlon  at  63  FR  34258  con- 
firmed  69876 

Authority  citation  revised 41387 

.1101—330.1106     (Subpart     K) 

Added;  interim 41387 

Authority  citation  revised 66705 

103  (c)(3)(vli)  added;  interim 

34258 

erulation  at  63  FR  34258  con- 
firmed  59876 

.106  Added;  interim 66705 

1.506  Regulation  at  62  FR  10682 

confirmed 26422 

|1.606  Regulation  at  62  FR  10682 

confirmed 26422 

.608  Regulation  at  62  FR  10682 

confirmed 26422 

.701  (c)(3)  revised 32594 

.704  (aKl)  revised 63591 

.801  (aK2)  revised 32594 

.802  (a)(1)  revised 32595 

.302  (f)  added 43867 

.309  (b)(2)  amended 72097 

402  (bK6)  redesignated  as 
(b)(7);  new  (b)(6)  added;  In- 
terim  64592 

.501  (a)  amended 16877 

208  (h)  redesignated  as  (J); 
(aXD.  (2),  (3).  new  (h)  and  (1) 

added 53276 

51X2.201—532.285  (Subpart  B)  Ap- 
pendix C  amended;  interim 6472, 

63593 
Appendix  B  amended;  interim 

15089 

Appendix  A  amended:  interim 

72098 

S&  1.505  (b)  revised > 53276 

SppiOl— 550.187  (Subpart  A)  Au- 
thority citation  revised 64592 

56p.l03  Amended;  interim 64592 

Spb.lll     (a)     introductory     text 
amended;  (g)  added;  interim 
64592 

56b.ll3  (e)  added;  interim 64592 

5^).202  Amended;  interim 64592 

560.703  Amended;  interim 64593 

550.707   (b)(2)  and  (3)   amended; 

(bX4)  added;  interim 64593 

560.1102  (b)  revised;  eff  2-1-99 72099 


550.1103  Amended;  eff.  2-1-99 72100 

550.1104  (c)  and  (d)(3)  revised;  (d) 
introductory  text,  (4),  (6), 
(e)(1).  (g)(2),  (m)  and  (n) 
amended;  eff.  2-1-99 72100 

550.1106  Amended;  eff.  2-1-99 72100 

550.1107  (a)  and  (b)  amended;  (c) 
added;  eff.  2-1-99 72100 

550.1106  Redesignated  as  550.1109; 

eff.  Z-1-99 72100 

Added;  eff.  2-1-99 72101 

550.1109  Redesignated  ft-om 
550.1108;  (a)(3),  (b)(2)  and  (3) 
amended;  eff.  2-1-99 72100 

550.1110  Added;  eff.  2-1-99 72101 

550.1301—550.1306      (Subpart      M) 

Added;  interim 64593 

551.104  Corrected 2304 

551.206  Corrected 2304 

551.208  (c)  heading  corrected 2304 

551.501  (a)(1)  and  (5)  revised;  in- 
terim  64594 

551.541  (a)  amended;  (d)  added; 

Interim 64595 

575.305  (d)  added;  interim 34121 

581  Authority  citation  revised 14757 

581.101  Revised 14757 

581.102  (d).  (e)  and  (f)  revised;  (k) 
added 14757 

581.103  (a)(27),  (28),  (b)(14).  (15) 
and  (c)  revised;  (a)(29).  (b)(16) 

and  (17)  added 14758 

581.104  (j)  removed;  (k)  redesig- 
nated as  (j) 14758 

581.105  (a)  revised 14758 

581.202  (a)  and  (b)  revised 14758 

581.303  (a)  revised 14759 

581.305  (d)  and  (e)  revised 14759 

581.402  Revised 14759 

581.601  Revised 14759 

581  Appendix  A  revised 14750 

Appendix  B  revised 14777 

Appendixes  A  and  B  corrected 

34777,56537 

582.305  (c)  and  (g)  revised;  (m) 

added 14787 

582.402  (a)  revised 14788 

582.501  Revised 14788 

591  Implementation  date  cor- 
rected  63385 

591.201—591.212  (Subpart  B)  Reg- 
ulation at  62  FR  14188  con- 
firmed  56430 

591.201  Amended;  interim 64595 

591.205  (b)(4)  revised;  interim 56431 
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TraE  5     Choptor  l-Con. 

591.201—591.212  (Subpart  B)  Ap- 
pendix A  revised;  interim 56431 

630.201  (b)  amended;  interim 64595 

630.210  (c)  added;  interim 64595 

733  Revised 4558 

831  Authority  citation  revised 9401. 

17049 
831.108  Suspended         6-15-98 

through  10-1-99;  interim 32596 

831.114       Added;       eff.       6-15-98 

through  10-1-99;  interim 32596 

831.201  (b)(1)  revised 9402 

831.1203  (a)(5)  revised 17049 

831.1204  Revised 17049 

842  Authority  citation  revised 9402 

842.105  (b)  revised 9402 

842.205    Suspended;    eff.    6-15-98 

through  10-1-99;  interim 32597 

842.213       Added;       eff.       6-15-98 

through  10-1-99;  interim 32597 

844  Authority  citation  revised 17050 

844.201  (a)  and  (c)  revised 17050 

846  Heading  and  authority  cita- 
tion revised 33233 

846.701—846.726       (Subpart       G) 

Added 33233 

870  Authority  citation  revised 9402 

870.204  (a)(2)(ii)  revised;  (a)(2)(ix) 
and    (X)   amended;    (a)(2)(xi) 

added;  interim 64595 

870.301  (c)  added 9402 

880  Added 10291 

890.101  (a)  amended 28891 

890.102  (g)  added 9402 

(cK4)  removed;  (c)(5)  through 

(8)     redesignated     as     (c)(4) 

through  (7) 28891 

890.110  Added 59459 

(b)  corrected 64761 

890.303  (b)  revised 28891 

890.308  Added 59459 

890.501   (a)  and  (b)  revised;  in- 
terim  ...45934 

950.102  (a)  amended;  interim 65637 

Chapter  II— Merit  Systems  Protec- 
tion Board  (Parts  1200-1299) 

1201.3  Regulations  at  62  FR  17044 

and  17045  confirmed 41179 

1201.31  (d)  revised 35500 

1201.37  Regulation  at  62  FR  17045 

confirmed 41179 

1201.41  (bK7)  revised 35500 

1201.55  Regulation  at  62  FR  17045 

conflrmed 41179 


1201.111  Regulation  at  62  FR 
17045  confirmed;  (b)(6)  re- 
vised  41179 

1201.112  Regulation  at  62  FR 
17045  conflrmed 41179 

1201.121—1201.148  (Subpart  D) 
Regulation    at   62    FR   48451 

confirmed 42686 

1201.125  (c)(2)  amended 42686 

1201.134  (b)  amended 42686 

1201.136  (b)  revised 42686 

1201.157  Amended 41179 

1201.163  Removed 41179 

1201.183  (a)(4)  and  (b)(3)  amended 

., 41179 

1201.201—1201.205  (Subpart  H)  Re- 
vised  41179 

1209.3  Regulation  at  62  FR  17048 
confirmed 41181 

1209.4  Regulation  at  62  FR  17048 
confirmed 41181 

1209.13  (Subpart  E)  Regulation  at 

62  FR  17048  confirmed 41181 

Ctiapter  III— Office  of  Manage- 
ment and  Budget  (Parts 
1300-1399) 

1303  Authority  citation  revised 20514 

1303.2  Revised 20514 

1303.3  Revised 20514 

1303.10  Revised 20514 

1303.20  Revised 20515 

1303.30  (d)  and  (e)  revised 20515 

1303.40  (0  revised 20515 

1303.60  (d)  concluding  text  des- 
ignated as  (dX3);  (c)  and  new 
(d)(3)  revised 20515 

1310  Revised 70811 

Cttapter  VI— Federal  Retirement 
Ttirift  Investment  Board  (Parts 
1600-1699) 

1605.2  (c)(5)  revised;  interim 4366 

(c)(5)  revised 24380 

1605.4  (c)(1)  revised;  interim 4366 

(cHl)  revised 24381 

1631  Authority  citation  revised 41708 

1631.4  (a)  revised 41708 

1631.6  (0  and  (g)  added 41708 

1631.8  Revised 41708 

1631.10  Revised 41708 

1631.11  (a)(4)  amended 41708 

1631.13  (c)  amended 41709 

1631.14  (a)  and  (b)  amended 41709 

1631.18  Revised 41709 


24Q 

0  Auth 

D.l  Inti 

I  Auth 

1.2  (a) 

242 

1.14  Re 

2  Auth 

242 

Z.34  (b) 

}  Auth 

J.ORev 

24^ 

S.  1—242 

h; 
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16)p.I8  (f)  added 45391 

Cnopter  XIV— Federal  Labor  Rela- 
ions  Authority,  General  Coun- 
sel of  ttie  Federal  Labor  Rela- 
ys Auttiority  and  Federal 
Ice  Impasses  Panel  (Parts 
)-2499) 


Authority  citation  revised 46158 

.1  Introductory  text  revised 

46158 

Authority  citation  revised 46158 

1.2  (a)  revised 46158 

1.14  Re  vised 46158 

:  Authority  citation  revised 46158 

.34  (b)  revised 46158 

Authority  citation  revised 46158 

2428.0  Revised 65642 

24^8.1—2423.12    (Subpart    A)    Re- 

i  I  vised 65642 

24^.41  (c)  revised 46158 

24W  Revised;  eff.  4-1-99 66413 

2ilb  Authority  citotion  revised 46159 

2470.1  Revised 46159 

2470.2  (a)  revised 46159 

k.pter  XIV  Appendix  A  amend- 
ed  70989 

Ijppendlx  A  correted 72350 

ler  XVI— Office  of  Govem- 
Ettiics  (Parts  2600-2699) 

2610. 102  Amended 13116 

2610.105  (b)(4)  and  (5)  amended; 
(b)(6)  added 13116 

2610.106  (b)  and  (c)  redesignated 
as  (c)  and  (d);  new  (b)  added; 

'new  (d)  revised 13116 

2610.107  (b)  amended 13116 

2610.106  Heading  revised;  (a)  and 

;(b)  amended 13116 

1.201  (a)  and  (b)  introductory 

I  text  revised;  (f)  amended 13116 

^.204  (a)  revised;  (c)  amended 

13116 

.105  (h)(5)  and  (6)  amended; 

(h)(7)  added 69992 

2^.201  (a)  amended 69992 

26M.302  (aK2)  revised  and  stayed 

J! 43068 

2ra4.304  (e)  amended G9992 

2694-601  (c)  removed:  (d)  redesig- 

i  nated  as  (c) 43068 

26)4.902  Removed 

2634.903  (a)  amended 


2634.904  (a)(1)  introductory  text 

amended 69992 

2634.906  Amended 15274 

2634.907  (a)  introductory  text 
amended 69992 

2634    Appendixes    A.    B    and    C 

amended 58620 

2635.203  (e)  revised:  Example  2 
added;  eff.  1-1^99 69993 

2635.204  Introductory  text  and  (a) 
amended;  eff.  1-1&-99 69993 

Example  5  added;  eff.  1-19-99 69994 

2636  Heading  revised 43068 

2636.101  Revised 43068 

2636.102  (a)  amended 43068 

2636.103  (a)(2)(i)  revised .....43068 

2636.104  (a)  amended;  (c)  and  (d) 
removed 43068 

2636.201—2636.205  (Subpart  B)  Re- 
moved  43069 

2636.302  Introductory  text 
amended;  (a)  and  (b)  removed 
43069 

2636.303  (b)(7)  revised;  (c)  con- 
cluding text  amended 43069 

Ctiapter  XXV— Department  of  ttie 
Interior  (Part  3501) 

Chapter  XXV  Regulation  at  62 

FR  53718  confirmed 34259 

3501.101  (b)(3)  removed;  (bK4)  and 
(5)  redesignated  as  (b)(3)  and 

(4) 34259 

3501.104  (a)  corrected 18501 

Heading  correctly  revised 20447 

3501.105  (b)(4Kii)(E)  amended 34259 

Ctiapter  XLVII-Federal  Trade 
Commission  (Part  5701) 

5701  Authority  citation  revised 43070 

5701.102  Added 43070 

Proposed  Rules: 

293 15787 

300 13564 

316 .....64006 

351 26531.  43640 

410 15787 

430 19411 

530 64880 

531 64880 

532 34134.  54616. 58659 

534 19411 

536 64880 

550 18850.  35543.  39661.  64880 
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TITLE  5     Proposed  Rules:— Con. 

551 64880 

575 64880 

591 64880 

610 64880 

630 43325 

890 446.46180 

930 8874 

1315 33000 

1631 29672 

1655 29674 

1690 68699 

2400—2499  (Chap.  XIV) 16141 

2420 35882 

2421 35882.45013 

2422 35882.45013 

2423 35882 

2424 19413.48130 

2429 19413.45013 

2470 35882 

2472 35882 

2604 66789 

2635 41476.45415 


TITLE  6-[RESERVED] 

There  is  no  regulatory  text  to  this 
title. 

TITLE  7-AGRICULTURE 

Subtitle  A-Ofnce  of  the  Secretary 
of  Agriculture  (Ports  0—26) 

2.28  (b)(17)  added iiioi 

2.29  (a)(2Kiii)  added 66979 

2.67  Heading  and  (a)  introduc- 
tory text  revised 35787 

2.71  (aK3)  added ...66979 

6.25  (b)(lXi)  and  (11)  suspended 13481 

6.20—6.36  (Subpart)  Appendix  3 

amended 5223 

Appendixes  1.  2  and  3  revised 20517 

11.1—11.14  Designated  as 
11.1—11.14  (Subpart  A);  head- 
ing added 44773 

11.20—11.22  (Subpart  B)  Added 44773 

11.30—11.33  (Subpart  C)  Added 44774 

15f  Added 67394 

17.1  (bX3)  revised 59692 

25  Revised;  interim 19114 

Regulation  at  63  FR  19114  con- 
firmed  53780 

25.101  (a)  amended 53780 

25.103  (bK3)  introductory  text  re- 
vised  53780 


Ctiopter  I— Agricultural  Marketing 
Service  (StarnJards.  Inspections. 
Moitceting  Practices).  Depart- 
ment of  Agriculture  (Parts 
27-209) 

28.901—28.917    (Subpart    D)    Au- 
thority citation  revised 33237 

28.909  (b)  revised 33237 

28.910  (a)  revised 33237 

28.911  (a)  amended 33237 

29  Regulations  at  60  FR  62172  and 

62  FR  43430  confirmed 35502 

29.8001  Table  amended 29529 

31  Regulations  at  60  FR  62172  and 

62  FR  43430  confirmed 35502 

32  Regulations  at  60  FR  62172  and 

62  FR  43430  confirmed 35502 

36   Regulations   at   62   FR  43430 

confirmed 35502 

46.9  (j).  (k)  and  (1)  added 64172 

51  Regulations   at   60   FR  62172 
confirmed 35502 

51.21  Revised 15277 

51.38  Re  vised 1S277 

51.490  Revised;  interim 20522 

52  Regulations  at  60  FR  62172  and 

62  FR  43430  confirmed 35502 

52.21  Amended 50746 

52.38  Table  n  amended 50747 

52.42  Amended 50746 

52.50  Amended 50746 

52.51  (c)(1).  (2)  and  (dKD  amended 
50746 

62.1943  (eKi)  and  (il)  redesignated 

as  (eXl)  and  (2) 72101 

j3  Regulations  at  60  FR  62172  and 

62  FR  43430  confirmed 35502 

53.1  Amended 72101 

53.4  Amended 72101 

54  Regulations  at  60  FR  62172  and 

62  FR  43430  confirmed 35502 

54.1  Amended 72102 

54.4  Revised 72102 

54.13  (b)  amended 72102 

54.16  Amended 72102 

54.27  (a)  and  (b)  amended 32966 

56  Heading  revised 13330 

Regulations  at  62  FR  43430  con- 
firmed  35502 

56.17  (a)(2)  and  (3)  removed;  new 
(a)(2)  through  (5)  added 13330 

56.36  Re  vised 13330 

56.37  Amended 13331 

66.40  (a)  revised 13331 

56.46  Re  vised 52133 
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57.4 


57.i 


57.1 


56.«  Revised 52133 

56.52  (aH4)  revised 52133 

56.54  (aX2)  revised 52133 

56.T6  (e)(5)  amended 13331 

57  (Subchapter  C)  Heading  re- 
vised  

57  Added 

Nomenclature  change 69971 

57.6  Amended 69970 

57.1$  Revised 69970 

57.J0  Amended 69970 

57.2$  (aK2)  removed;  (b)  amended 

69970 

(a)  amended:  (c)  and  (d)  re- 

oved 69970 

Introductory  text  amend- 

d;  (b)  removed 69971 

(a)  and  (b)  amended 69971 

57.2*0  Amended 69971 

57.^i0  (b)  amended;  (a)  and  (b) 

!  idesignation  removed 69971 

57.$io  (a)  amended:  (b)  designa- 

!  tion  removed 69971 

57.410  (a)  designation  and  (b)  re- 

[  knoved 69971 

57.564  (a),  (b)  and  (d)  through  (q) 

removed:  (c)  amended 69971 

(a)  amended 69971 

5   (a)   and   (b)   heading   re- 
eved  69971 

Amended ...69971 

(a)  amended 69971 

57.9$0  (a)  amended 69971 

57.$45  (a),  (b)  and  (c)  amended 69971 

57.950  (a)(5).  (8)  and  (9)  removed 69971 

57.955    (a)(3)    and    (4)    removed; 

(aK5)  and  (6)  amended 69971 

57.$60  Amended 69971 

58  llegulatlons  at  60  FR  62172  and 

|52  FR  43430  confirmed 35502 

59  Redesignated  as  9  CFR  590 72353 

59.5  Amended:  eff.  8-27-99 45674 

Amended 69971 

SS.tt  (aXl)  amended;  eff.  8-27-99 45675 

(KkD  amended 69971 

59.35  (a)  and  (b)  designation  re- 
moved  69971 

59.^  Amended 69971 

59.51  >  Undesignated  center  head- 
ing and  section  added:  eff.  8- 

J7-99 45675 

59.^  K)  Introductory  text  revised; 
[a),  (c).  (d).  (f)  and  (h)  re- 
moved  69971 

564'  3  Revised;  eff.  8-27-99 45675 


59.134  Heading  revised;  existing 
text  designated   as  (a):    (b) 

added:  eff.  8-27-99 45675 

59.200  (b)  amended 69971 

59.240  Amended 69972 

59.310  (b)  amended 69972 

59.330  Amended 69972 

59.410  Heading  revised:  existing 
text   designated   as   (a):    (b) 

added:  eff.  8-27-99 45675 

59.690  Amended:  eff.  8-27-99 45675 

59.760  Revised:  eff.  8-27-99 45675 

59.800  Amended 69972 

59.905  (a)  designation  and  (b)  re- 
moved  69972 

59.915  Heading  revised:  (b)(8) 
amended:  (b)(9)  redesignated 
as  (bXlO);  new  (b)(9)  added; 

eff.  8-27-99^ 45675 

(a)  heading  and  (b)  removed 69972 

59.920  Amended 69972 

59.925  Heading  and  (a)  amended 69972 

59.930  Heading  and  (a)  amended 69972 

59.935  Heading  amended 69972 

59.945  (a),  (b)  and  (c)  amended 69972 

59.950  (aK4)  through  (8)  redesig- 
nated as  (a)(5)  through  (9): 

new  (a)(4)  added:  eff.  8-27-99 45675 

(aK3)  removed 69972 

59.955  (b)  and  (c)  redesignated  as 
(c)  and  (d);  (a)  redesignated 
in  iMirt  as  (b);  new  (a)  re- 
vised; eff.  8-27-99 45675 

(aX3)  and  (4)  amended:  (aK5) 

and  (c)  removed 69972 

59.960  Amended 69972 

70   Regulations  at  62   FR   43430 

conHrmed „ 35502 

Heading  revised 40628 

70.1  Amended 40628 

70.51  Re  vised 40628 

70.71  Re  vised 52133 

70.72  Re  vised 52133 

70.76  (aK2)  revised 52133 

70.77  (aX4)  and  (5)  revised 52133 

70.80  Table  amended 40630 

70.110  (b)  revised 40630 

91.37  (a)  Tables  1  through  8  and 

(b)  revised;  (d)  added 16372 

91.38  Revised .16374 

91.39  (a)  revised 16374 

91.40  (a)  revised 16375 

93.11  Amended 16375 

93.12  (bXl)  revised 16375 

96.20  Revised «... .16375 

96.21  (a)  revised 16375 
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TITLE  7     Chapter  l-Con. 

160  Regulations  at  62  FR  43430 

confirmed 35502 

Chapter  II— Food  and  Nutrition 
Service,  Department  of  Agri- 
culture (Parts  210-299) 

Chapter  n  Heading  revised;  no- 
menclature change;  interim 
9727 

210.9   Regulation  at  62   FR  901 

confirmed;  (b)(20)  revised 9104 

210.19  Regulation  at  62  FR  901 

confirmed;  (f)  revised 9104 

226.2   RegiUation   at  62   FR  901 

confirmed;  amended 9104 

Amended;  interim 9727 

226.4   Regulation   at   62   FR   902 

confirmed 9104 

(e)  and  (f)  amended;  interim 9728 

226.6  Regulation  at  62  FR  902 
confirmed;  (f)(9)  amended 9104 

(c)(3)  and  (k)  introductory  text 
amended;  interim 9728 

226.7  (h)  and  (j)  amended;  in- 
terim  9728 

226.12  (b)  through  (e)  removed; 
(a)  heading  and  new  (b) 
added;  interim 9728 

226.13  Regulation  at  62  FR  902 
confirmed 9104 

(d)(3)(ii)  and  (iii)  amended 9105 

226.14  Regulation  at  62  FR  903 
confirmed 9104 

226.15  Regulation  at  62  FR  903 
confirmed 9104 

(e)(3)  revised;  (f)  amended 9105 

226.16  (k)  added;  interim 9729 

226.17  (b)(7)  amended;  interim 9729 

226.18  Regulation  at  62  FR  903 
confirmed .9104 

(b)(ll)  amended 9105 

(a)  introductory  text  revised; 

interim 9729 

226.23  Regulation  at  62  FR  903 

confirmed 9104 

(eKlXi)    and    (h)(6)    amended; 
(e)(l)(iv)  and  (h)(1)  revised; 

(e)(l)(vl)  added ;....9105 

(d).  (e)(l)(i)  and  (iiXF)  amend- 
ed; interim 9729 

246.2  Amended;  eft.  1-19-99 63973 

246.4  (aK8)  revised;  eff.  1-19-80 63974 


246.6  (b)(4)  through  (9)  redesig- 
nated as  (b)(5)  through  (10); 
new  (b)(4)  added;  eff.  1-19-99 
63974 

246.7  (bK3).  (4).  (5).  (d)(2Kvii), 
(viii)  and  (e)(l)(iii)  redesig- 
nated as  (bX4),  (5).  (6), 
(d)(2)(viii).  (ix)  and  (e)(l)(iv); 
(d)(l)(iii)  revised;  new 
(dX2Xvii)  and  new  (e)(lXiii) 
added;  eff.  1-19-99 63974 

246.14  (c)(1)  introductory  text 
amended;  (e)  revised;  eff.  1- 
19-99 63974 

246.15  (a)  revised;  eff.  1-19-99 63974 

246.16  (aX6)  and  (bX3Xi)  revised; 

eff.  1-19-99 63975 

275.3  Regulation  at  62  FR  37755 

eff.  8-13-98 37755 

Ctiapter  III- Animal  and  Plant 
Healtti  Inspection  Sen^e.  De- 
partment of  Agriculture  (Parts 
300-399) 

300.1  (a)  introductory  text  re- 
vised  39215 

Heading  and  (a)  introductory 

text  revised 68164 

301  Clarification 25153 

301.45  (a)  amended;  Interim 38280 

301.45-3  (a)  amended;  interim 25748, 

38280 
Regulation  at  63  FR  25748  con- 
firmed  71726 

301.50-3  (d)  illustration  revised 25155 

301.51-3  (c)  amended;  interim 63387 

301.64  Regulation  at  62  FR  61214 

confirmed 12603 

301.64-3    Regulation    at    62    FR 

61214  confirmed 12603 

(c)  amended;  interim 43604,  44538. 

56539,64410 

301.64-10  Revised 68164 

301.78-3  (c)  amended;  interim 19652, 

25750,  27440,  31888.  43288,  44539, 
44541,  44776.  45393,  54088,  66000 

(c)  revised;  interim 19798,  20054 

Regulation  at  63  FR  19652  con- 
firmed  ...41389 

301.80-2a  Revised:  interim 31602 

Regulation  at  63  FR  31602  con- 
firmed  52579 

301.81-3  (e)  amended:  interim 4152. 

36156 
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:  qegrulations  at  63  FR  4152  and 

36156  confirmed 62919 

301.89-1  Amended 31599 

301.89-2  (i).  (j).  (k)  and  (n)  re- 
1 1  moved;  (1),  (m)  and  (o)  redes- 
I'igrnated  as  (i),   (j)  and  (k); 

new  (i)  and  (j)  revised 50751 

301,8^-3  (f)  amended;  interim 1 

^0X3)  revised 50751 

30l;89-5    (a)(3)    amended:    (a)(4) 

added 50751 

301^89-6  (b)  revised;  (d)  added 50751 

30: 
30 


,89-12  Revised 50761 

89-13   Ree:ulation   at   62    FR 

64264  confirmed...., 47128 

^)  introductory  text.  (b).  (c) 

and  (f)  revised 50751 

301189-14  (f)(2)  amended:  (d).  (e) 
and  (f)  redesignated  as  (f).  (g) 
and  (h):  new  (d),  new  (e)  and 

(1)  added 1329 

301.89-15  Added .....31599 

301.89-16  Added 31600 

301.93-3  (c)  revised;  interim  ....8836. 16878 

gulations  at  63  FR  8836  and 

16878  confirmed 41389 

13-2  (b)  amended 65648 

13-4f  (a)  and  (b)(4)(iii)  revised 

65648 

lS-4i  Added 65648 

Meeting 54553 

arification 56781 

8-10  (d)  amended 31101 

8-11    (a)    introductory    text 

amended 31101 

31^^8-17  (d)  amended 31101 

31^.34  (Subpart)  Removed 13484 

31$:37-1  Amended 13484 

31$437-2  (a)  table  amended 13485 

31^i40-l  Amended:  interim  ....50110.  69542 

31140-2  (c)  amended 13485 

319.40-3  (bXD  introductory  text. 

(2)  introductory  text  and  (3) 
introductory  text  amended; 
interim 50110.  69542 

319.40-5  (g)  and  (h)  added;  in- 
terim  50110 

!^)  and  (h)  revised;  (i).  (j)  and 
|(k)  added;  interim 69542 
140-10  Footnote  5  revised;  in- 
terim  50111 
1 56-2t  Table  amended 13485.  39215. 
65655 
i|56-2w  Revised 12396 

3l9.56-2dd  Revised 39216 

319,56-2aa  Added 656S6 


319.56-2gg  Added 

319.59  (a)  and  (b)  amended 31101 

319.59-1  Amended 50752 

319.59-2  (a)  introductory  text. 
(IXi).  (bX2)  and  (cX2)  amend- 
ed; (aX2)  revised;  (bX3)  added 

31101 

319.69  (bXl)  revised 31102 

319.73-1—319.73-4  (Subpart)  Re- 
vised  65650 

354  Meeting 54553 

Clarification 56781 

354.2  Table  amended 16879 

354.3  (J)  added;  interim 50111 

Chapter  IV— Federal  Crop  Insur- 
ance CorporaNon,  Department 
of  Agriculture  (Parts  400-499) 

400.650—400.659  (Subpart  T)  Head- 
ing revised;  interim 40633 

400.651  Amended;  interim 40634 

400.655  Removed;  new  400.655  re- 
designated fi-om  400.657 40634 

400.656  Removed:  new  400.656  re- 
designated from  400.658 40634 

400.657  Redesignated  as  400.655; 
new  400.657  redesignated 
from  400.659 40634 

400.658  Redesignated  as  400.656 40634 

400.659  Redesignated  as  400.657 40634 

400.677  Amended;  interim 40631 

400.765—400.768       (Subpart       X) 

,  Added 70313 

401  Heading  revised 29935 

401.114  Regulation  at  62  FR  63633 

confirmed 14334 

401.120  Regulation  at  62  FR  63633 

confirmed 14334 

401.122  Introductory  text  revised 

29935 

401.129  Introductory  text  revised 

34551 

402  Heading  revised;  interim 40631 

402.4  Introductory  text  revised: 
interim 40631 

Amended:  interim 40632 

405  Heading  and  authority  cita- 
tion revised 17053 

405.1—405.9  (Subpart)  Heading  re- 
moved  17053 

405.7  (d)  introductory  text  re- 
vised  17054 

406  Heading  and  authority  cita- 
tion revised 50975 

406.1—406.7  (Subpart)  Heading  re- 
moved  50975 
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TITLE  7     Chapter  IV-Con. 

425  Heading  and  authority  cita- 
tion revised 31335 

425.1—425.7  (Subpart)  Heading  re- 
moved  31335 

425.7  (d)  introductory  text  re- 
vised  31335 

435  Heading  and  authority  cita- 
tion revised 34782 

435.1—435.7  (Subpart)  Heading  re- 
vised  34782 

435.7  (d)  introductory  text  re- 
vised,  34782 

447  Heading  and  authority  cita- 
tion revised 33838 

447.1—447.7  (Subpart)  Heading  re- 
moved  33838 

447.7  (d)  introductory  text  re- 
vised  33838 

454.7  Regulation  at  62  FR  63633 
confirmed 14334 

457  Heading  revised 17054,  55779 

457.2  (e)  amended ; .66712 

457.8  Amended;  interim 40634. 

66712—66714 

457.104  Regulation  at  62  FR  63633 
confirmed 14334 

Introductory  text  revised 55497 

Amended 66717 

457.105  Regulation  at  62  FR  63633 
confirmed 14334 

Introductory  text  revised 55497 

Amended 66717 

457.106  Amended 55779 

457.108  Regulation  at  62  FR  63633 
confirmed 14334 

457.109  Regulation  at  62  FR  63633 
confirmed 14334 

457.113  Regulation  at  62  FR  63633 
confirmed 14334 

457.114  Introductory  text  revised 
50975 

457.126  Added 33838 

457.128  Corrected 36157 

Amended 50753 

457.134  Added 31335 

Corrected 52134 

457.136  Added 34552 

457.138  Corrected 31338 

457.140  Amended 36157 

457.150  Regulation  at  62  FR  63633 

confirmed 14334 

457.156  Added 34782 

457.158  Added 17054 

457.159  Added 29935 

457.162  Added 50975 

Corrected :57046 


457.163  Added 50879 

Corrected 57047 

Chapter  VII— Farm  Service  Agen- 
cy, Department  of  Agriculture 
(Parts  700-799) 

707.4  (b)(6)(iii)  amended;  interim 
71574 

707.5  (c)  removed;  (d)  redesig- 
nated as  (c);  interim 71574 

707.8  (c)(6)(iii)  added;  (e)(2)(i)  re- 
vised; interim 71574 

707.9  (b)  revised;  interim 71575 

707    Appendixes    A,  'B.  and    C 

amended;  interim 71575 

723   Regulation   at  62   FR   15600 

confirmed 9128 

Nomenclature  change 11585 

723.103  Regulation  at  62  FR  15600 
confirmed;  (d)  amended 9128 

723.104  Amended 11582 

723.111  (f)  added 55938 

723.112  (f)  added SS940 

723.209  Regulation  at  62  FR  15600 
confirmed;   heading  revised; 

(c)  amended .....9128 

Heading  and   (c)  revised;   in- 
terim   26714 

Regulation  at  63  FR  26714  con- 
firmed  59205 

723.210  (d)  added „ 11582 

723.213  (c)  removed;  (d)  redesig- 
nated as  new  (c) 11582 

723.216    (a)    introductory     text, 
(2)(il)(A)  and  (111)(A)  revised 
11582 

723.308  Amended 11582 

723.309  Introductory  text  amend- 
ed  11582 

723.409  Heading,  (a),  (b),  (e)(1).  (2) 
introductory  text  and  (f)  re- 
vised; (g)  removed 11582 

723.410  Introductory  text  revised 
11583 

723.501—723.504  (Subpart  E)  Re- 
vised  11583 

737.2  Introductory  text  and  (j) 

revised 60204 

737.4  Re  vised ....60204 

737.34  Revised 60204 

783.8  (c)  revised , 3791 
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Cnopter  Vlli— Grain  Inspectkxi. 
flackers  and  Stockyard  Admin- 
tetraHon  (Federal  Grain  Inspec- 
Hon  Service).  Department  of 
{Agriculture  (Parts  8(X>— 899) 

800.0  (b)(59)  correctly  revised 55321 

800.71  (a)  amended 32715 

(jil)  amended:  Interim 35504 

Ibhedules  B  and  C  reinstated: 
I CFR  correction 43289 
i)  amended 70992 

800.76  (a)  revised 45677 

800JB6  (cK2)  Table   14  amended: 

eff.  6-1-99 20056 

800a86  (cX3)   introductory   text 

revised 45677 

800496  (gK6Kii)  revised 45677 

801J6  Revised;  interim 34554 

801.7  Revised;  interim ......35505 

810 J04  (b)  amended:  eff.  6-1-99 20056 

86$Jl  (bK13)  revised 29531 

868JB0  (aKD  revised 29531 

dtiopter  IX-Agricultural  Market- 
ing Service  (Marketing  Agree- 
Eand  Orders;  Fruits,  Vege- 
.    Nuts).    Departnnent    of 
ilture  (Parts  900—999) 

906j600  Revised 10492 

900J601  Revised  (6mb  numbers) 10492 

905J05  (b)  revised 55500 

903.235  Revised 46631 

903.306  (a)  Table  1  amended;  in- 
terim   3250.  62922 

Regrulation  at  63  FR  3250  con- 
firmed  19382 

(a)  Table   1   and  (b)  Table  2 

amended 55500 

903J350  Added:  interim ....51518 

9O0.J235  Revised:  interim 39699 

Regrulation  at  63  FR  39699  con- 
firmed  54556 

911.^234  (Subpart)  Added 15281 

911J311  (d)  introductory  text  re- 

;  vised;  interim 37479 

Elevation  at  63  FR  37479  con- 

!  firmed 60209 

911J329  (aX2Ki).  (ii),  (iii)  and  (3) 
revised:     (aK2Xiv)     through 

(xi)  removed;  interim 37479 

Regulation  at  63  FR  37479  con- 
firmed  60209 

912  IRemoved 10498 


913  Removed 10493 

915.235  (Subpart)  Added 15281 

915.305  Revised;  interim 37480 

Regrulation  at  63  FR  37480  con- 

nrmed 60209 

915.306  (a)(6)  revised;  interim 37480 

Regulation  at  63  FR  37480  con- 
firmed  60209 

916.115  Revised:  interim 16039 

Regulation  at  63  FR  16089  con- 
firmed  44370 

916.160  (b)  revised:  interim 16039 

Regrulation  at  63  FR  16089  con- 
firmed  44370 

916.350  (aK4Ki).  (ii).  (iii).  (iv) 
Table  1.  (5).  (b)  and  (d)  re- 
vised; interim 16039 

Regulation  at  63  FR  16089  con- 
firmed; (aX4Kl)  amended 44370 

916.356  (a)(1)  introductory  text, 
(iv).  (2X1).  (3X1).  (4)  introduc- 
tory text,  (i),  (5X1).  <6)  intro- 
ductory text.  (i).  (7X1).  (8Xi). 
(9X1)  and  (c)  revised;  interim 
16039 

Regulation  at  63  FR  16039  con- 
firmed; (a)(4)  introductory 
text  amended 44370 

(aXD  introductory  text 
amended:  interim 50464 

Regulation  at  63  FR  50464  con- 
firmed  60212 

917.110  Revised:  interim 16041 

Regulation  at  63  FR  16041  con- 
firmed  44370 

917.150  Revised:  interim 16041 

Regulation  at  63  FR  16041  con- 
firmed  44370 

917.178  (b)  revised;  interim 16041 

Regulation  at  63  FR  16041  con- 
firmed  44370 

917.442  (aX4Xi).  (ii).  (ifi),  (iv) 
Table  1.  (6).  (b)  and  (d)  re- 
vised; interim 16041 

Regulation  at  63  FR  16041  con- 
firmed; (aX4Xi)  amended 44370 

917.459  (aX2)  through  (5)  redesig- 
nated as  (aX3)  through  (6); 
(aXD  introductory  text,  (iv) 
Table  1,  new  (3X1),  new  (5)  in- 
troductory text,  new  (i),  new 
(6)  introductory  text,  new 
(i).  (b)  introductory  text.  (1). 
(c)  introductory  text  and  (1) 
revised;  new  (aX2)  added;  in- 
terim  16042 
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TITLE  7     Chapter  IX-Con. 

Regulation  at  63  FR  16042  con- 
firmed;   (a)(6)    introductory 

text  amended 44370 

(a)(1)        introductory        text 

amended;  interim 60464 

Regulation  at  63  FR  50464  con- 
firmed  60212 

920.155    Suspended;     eff.     ^1-98 

through  7-31-98 41392 

920.213  Revised;  interim 44544 

Regulation  at  63  FR  44544  con- 
firmed  62925 

920.302  (a)(4)(ii)  and  (Iv)  Uble 
amended;  (a)(4)(ili)  sus- 
pended;   eff.    in    part   9-4-98 

through  7-31-99;  interim 46866 

922.306  (a)(4)  revised;  interim 32718 

Regulation  at  63  FR  32718  con- 
firmed  54342 

924.236  Amended 46633 

925  Nomenclature  change 658 

Regulation  at  63  FR  658  con- 
firmed  16390 

925.215  (Subpart)  Regulation  at 

62  FR  68152  confirmed 14602 

925.304  (bXl)  introductory  text 
amended;  (b)(l)(i)  through 
(vli)  removed;  (bKl)(viii)  and 
(ix)  redesignated  as  (b)(l)(ii) 
and  (iii);  new  (b)(l)(i)  added; 

interim 658 

Regulation  at  63  FR  658  con- 
firmed  16390 

Introductory  text,  (a)  intro- 
ductory text  and  (b)(l)(iii) 
revised;  (bK2)  amended;  in- 
terim  28480 

927.236  Amended 46635 

928.226  Revised 43870 

929.16  Removed 10493 

930.59  (b)  suspended  in  part;  eff. 
1-7-98  through  6-30-98;  in- 
terim  404 

Regulation  at  63  FR  404  con- 
firmed  20019 

930.100  Regulation  at  62  FR  44883 

confirmed;  (a)  revised 20023 

930.133  Added 33528 

930.141  (a)  revised;  (b)  removed 14024 

930.158  Added 33528 

930.159  Added;  interim 404 

Regulation  at  63  FR  404  con- 
firmed; (f)  revised 20019 

930.162  Added;  interim 405 

RegiQation  at  63  FR  405  con- 
firmed  20019 


930.200  Revised 14024 

930.250  (Subpart)  Added;  eff.  4-28- 

98  through  &-30-98 20527 

931.231  Amended;  interim 38282 

Regulation  at  63  FR  38282  con- 
firmed  55006 

932.230  Revised 20058 

944.106    (a)    table    amended;    in- 
terim   3250.  62923 

Regulation  at  63  FR  3250  con- 
firmed  19382 

944.503  (a)(1)   introductory   text 

and  (ii)  revised;  interim 28480 

948.216  Amended;  interim 38284 

Regulation  at  63  FR  38284  con- 
firmed  54344 

948.386  (d)(2)  revised;  (g)  amend- 
ed; interim 42688 

Regulation  63   FR  42688  con- 
firmed  66720 

953.253  Revised;  interim 32968 

Regulation  at  63  FR  32968  con- 
firmed  46637 

955.209  Revised;  interim 51271 

956.202  Revised 29091 

958.240  Revised 32600 

958.328  (a)(1)  revised 55783 

959.237  Regulation  at  62  FR  67696 

confirmed 16392 

959.322  Introductory  text  amend- 
ed; (f)(5)  revised;  interim 9131 

Regulation  at  63  FR  9131  con- 
firmed  30579 

966.323  (a)(1),  (2)(i).  (iii)  and  (d)(3) 
revised 146 

(a)(1)  revised 12401 

(d)(1)  revised;  (g)  amended;  in- 
terim  54559 

979.219  Amended;  interim 4368 

Regulation  at  63  FR  4368  con- 
firmed  25389 

980.212  (b)(1)  revised 146, 12401 

981.343  Amended 48997 

981.442  (a)(7)(iv)  added 41711 

982  Marketing  percentages 3254,  27817 

982.340  Regulation  at  62  FR  53227 

confirmed 9133 

982.432  Removed 10493 

982.457  Removed 10493 

984.347  (Subart)  Regulation  at  62 

FR  58644  confirmed 9135 

984.347  Revised ..„ 69996 

985  Marketing  percentages.... 8562, 14334, 

23371,30582 

987.339  Revised 54347 

989  Marketing  percentages  ...11585,  29535 


DECEMBER  1998 
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989.^  Removed 10493 

989il54  Revised:  interim .39702 

Regulation  at  63  FR  39702  con- 
firmed  42691 

9891156  Regulation  at  62  FR  60768 

ijconfirmed 4372 

98a211  Removed 10493 

96SL212  (a),  (b)  note  and  (c)  note 

revised;  interim 56785 

989.^13  (a)  and  (d)  note  revised: 

ie)  added:  interim 56785 

993.847  Revised:  interim 52961 

993.405  Limitation  on  handling 20062 

997.  JO  (a)  revised:  interim 2850 

I^;gulation  at  63  FR  2850  con- 
firmed: (a)(1)  table  revised 33242 

997.  M)  (c)  introductory  text,  (d) 

and  (e)  amended:  interim 2851 

iLiigrulation  at  63  FR  2851  con- 
firmed  33242 

997. 101  Reflation  at  62  FR  48751 

conHrmed 3255 

IL^vlsed:  interim 41184 

I  regulation  at  63  FR  41184  con- 
firmed  57893 

997.109  Regulation  at  63  FR  41184 

jconfirmed 57893 

998.100  Heading  amended;  (g)  re- 
moved; (h)  and  (i)  redesig- 
nated as  (g)  and  (h);  interim 

2851 

bgulation  at  63  FR  2851  con- 
firmed  33242 

998.^  Heading,  (a),  (h)(1)  and  (2) 
[revised;  (h)(3)  added:  interim 

L 2851 

Kigulation  at  63  FR  2851  con- 
firmed  33242 

( 0(1)  table  revised 33243 

Tiible  corrected 41323 

998. 109  Regulation  at  62  FR  48751 

jconflrmed 3255 

Revised;  interim 41184 

Regulation  at  63  FR  41184 57893 

9991.600  Regulation  at  62  FR  50243 

j  confirmed , 12979 

I^vised 71361 

adopter  X- Agricultural   Market- 
Service  (Marlceting  Agree- 
Its  arKJ  Orders;  Milk).  De- 
cent of  Agriculture  (Parts 
)-1199) 

106G.73  (aK2Kvlii)  amended 70996 

lOeiSLlOT  Removed 70996 


^ 


1065.121  (e)  removed 70996 

1065.105—1065.122  Undesignated 
center  heading  and  sections 
removed;  eff.  3-1-99 70996 

1106.6  Suspended  in  part;  eff.  9-1- 

98  through  8-31-99 46868 

1106.7  (b)(1)  suspended  in  part: 

eff.  9-1-98  through  8-31-99 46868 

1106.13  (d)(1)  suspended  in  part: 

eff.  9-1-98  through  8-31-99 46868 

1150.131  (a)(2).  (3),  (6)  and  (7)  re- 
vised  57895 

1160.200  (a)  revised 

1160.201  (b)  revised 

1160.208  (g)  revised .46639 

1160.505  Existing  text  designated 

as  (a);  (b)  added 46640 

Ctiopter  XI— Agricultural  Market- 
ing Service  (Marketir>g  Agree- 
ments and  Orders;  Miscelkme- 
ous  Commodities).  Department 
of  Agriculture  (Parts  12(X)-1299) 

1205.510    (b)(2)   and   (3)(ii)   table 

revised 27819 

1207.322    Regulation    at    62    FR 

46179  confirmed 53S46 

1207.503    Regulation    at    62    FR 

46179  confirmed 53546 

1207.509    Regulation    at    82    FR 

46179  confirmed 53546 

1207.513    Regulation    at    62    FR 

46179  confirmed 53546 

1230.110  Revised 45936 

adapter  Xlil-Norttieast  Dairy 
Compact  Commissk>n  (Parts 
13(X)-1399) 

1301  Referendum  results  notice 10111 

1301.11  (b)  revised „ 65523 

1301.12  Revised 65623 

1301.13  (e)  added ....10110 

1301.23  (d)  and  (e)  added 65523 

1304.2  (c)  and  (d)  added 65524 

1306.3  (d),  (e)  and  (f)  redesignated 
as  (e).  (f)  and  (g);  new  (d) 
added 46388 

1361  Added;  interim 37756 

1371  Added;  interim 37758 
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CHANGES  JANUARY  2.  1998  THROUGH  DECEMBER  31.  1998 


TITLE  7 

Chapter  XlV-Commodlty  Oedlt 
Corporation.  Department  of  Ag- 
riculture (Parts  1400-1499) 

1412.201    Regulation    at    62    FR 

55152  confirmed:  (c)  revised 33103 

1412.206  (a)  revised 31103 

1412.207  Regulation  at  62  FR 
56152  confirmed;  (d)(1)  and  (2) 
revised 33103 

1412.302  (b)  revised 31104 

Regulation  at  62  FR  55152  con- 
firmed  33103 

1412.303  (a)(2)  and  (4)  revised: 
(a)(6)  added.. 31104 

Regulation  at  62  FR  55152  con- 
firmed  33103 

1412.304  (b)  revised 31104 

Regulation  at  62  FR  55152  con- 
firmed  33103 

1425  Revised:  interim 17312 

1439.901—1439.911  (Subpart) 

Added:  interim 65525 

1446.103  Amended:  interim 41713 

1464.12  (f)  added 55938 

1464.19  (f)  added 55940 

1468  Added 51796 

1485.11  Amended 29940 

Corrected 32041 

1485.13  (c)(3)(i)  removed:  (c)(3)(ii) 
through  (xii)  redesignated  as 
(c)(3)(i)  through  (xi) 29940 

1485.14  (cX4)  revised:  (d)(2) 
amended;  (d)(3)  removed 29940 

1485.16  (a)(1).  (b)(6).  (7).  (9).  (c)(8). 
(26),  (d)(3)  and  (h)(3)  revised; 
(a)(2)  removed:  (a)(3)  redesig- 
nated as  (a)(2);  (bKH)  added 

29940 

(bX6)  correctly  designated; 
(bXll)  and  (c)(8)  corrected 32041 

1485.20  (aK3Xvi)  revised 29941 

1485.21  Revised 29941 

Corrected 32041 

1496  Authority  citation  revised 11104 

1496.5  (bXD  and  (f)  revised 11104 

1499.1  Amended 59877 

1499.7  (e)  and  (i)  amended 59877 

1499.8  (b)(4)  and  (cX2)  amended; 
interim 8837 

Regulation  at  63  FR  8837  con- 
finned 59876 

(b)  introductory  text,  (g)  head- 
ing and  (1)  heading  revised; 
(g)  amended:  (gXlXvii)  redes- 


ignated   as    (gXlXviii);    new 

(gXlXvil)  and  (ix)  added 59877 

1499.10  (d)  added 59877 

1499.14  (bX2)  amended 59877 

1499.16  Amended;  (dX2)  and  (f)(3) 
amended:     (dX2Ki)     through 

(vi)  added 59877 

1499.16  (cXD  and  (2)  introductory 

text  amended 59878 

Ctiapter  XVII-Rural  Utilities  Sen^- 
Ice.  Department  of  Agriculture 
(Parts  1700-1799) 

1700  Re  vised 16065 

1700.28  (b)  and  (c)  corrected 18307 

1700.30  (b)  corrected 18307 

1703.102  Amended 3637 

1703.103  (aK3)  amended 3837 

1703.107  (aX5)  revised 3637 

1703.109    (h)    introductory    text 

amended 3637 

1703.113  (b)  amended:  (c)  revised 

3637 

1703.122    (e)    introductory    text 

amended 3637 

1710.112  (c)  added:  interim 51793 

1710.300   (f)   removed:    (dX5)   re- 
vised  53277 

1710.302  (b).  (dXD  and  (5)  revised 

; 53278 

1724  Re  vised 35314 

1724.3  Amended 58284 

1724.10  Added 58284 

1724.70  Revised 58284 

1724.71  Revised 58285 

1724.72  Added 58285 

1724.73  Added 58285 

1724.74  Revised 58285 

1724.76  Removed 58285 

1724.76  Removed 58286 

1726  Authority  citation  amended 

58256 

1726.20  Amended;  interim 51793 

1726.24  Heading  and  (a)  revised 58286 

1726.26  Added 58286 

1726.27  Added 58286 

1726.300  Revised 58286 

1726.301  Revised 58286 

1726.302  Revised 58287 

1726.303  Revised 58287 

1726.304  Added 68287 

1726.310  Removed 58288 

1726.311  Removed 58288 

1726.312  Removed 58288 

1726.313  Removed 58288 

1726.314  Removed 58288 


178(.U(e)i 


DECEMBER  1998 
CHANGES  JANUARY  2.  1998  THROUGH  DECEMBER  31.  1998 


27 


1726.815  Removed 58288 

1728.320  Removed 58288 

1728.321  Removed .....58288 

1728.322  Removed 58288 

1728.323  Removed 58288 

1728.324  Removed 58288 

1728.325  Removed 58288 

1728.326  Removed 58288 

1726.327  Removed 58288 

1726.328  Removed 58288 

1726.329  Removed 58288 

1728J331  Removed 58288 

1726.340  Removed 58288 

1728.341  Removed 58288 

1728.342  Removed 58288 

1728.343  Removed 58288 

1728.345  Removed 58288 

1728J346  Removed 58288 

1728J351  Removed 58288 

1726552  Removed 58288 

1728  Authority  citation  revised 11590 

1720J97  (b)  amended 11591 

(ttJ  amended:  eff.  2-1-99 72104 

1730  Added 3450 

1735.22  (e)  amended;  interim 45678 

1753J6  (c)  amended;  interim 45679 

1773  Nomenclature  changre 38722 

1773J2  Amended 38722 

1773.3  (d)(2)  removed;  (dK3)  and 
(4)  redesignated  ks  (dK2)  and 
(p);  (d)  introductory  text,  (1), 
iew  (2).  new  (3)  introductory 

text,  (ii)  and  (e)  revised 38722 

1773J5  (c)  introductory  text  and 

](BKiil)  revised 38722 

1773.B  (a)(6)  revised 38722 

1773.30  (a)(3)  removed;  (aX4)  re- 
designated   as    (a)(3);    (a)(2) 

and  new  (3)  revised 38722 

1773.31  Amended 38723 

1773.32  Revised 38723 

1773J33  Removed;  new  1773.33  re- 
designated flrom  1773.34; 
(€)(l)(i).     (ii)     introductory 

tex,  (C).  (iii)  and  (2Kiii)  re- 
Tised;    (eXlKiiKE)    removed; 

(le)(2)(iv)  added 38723 

(aXl)(ii)(C)  corrected 40169 

1773.34  Redesignated  as  1773.33 38723 

1773  Appendix  A  amended 38724 

Akipendix  B  amended 38728 

Appendix  C  revised 38733 

Appendix  D  added 38734 

Appendixes  A  and  B  corrected 

40169 

1760J31  (e)  revised 68655 


1780.33  (cK3)  and  (0  revised 68655 

1780.39  (b)  introductory  text  re- 
vised; (h)  removed 68656 

Corrected 71342 

1780.41  (aX8)  revised 68655 

1780.55  Revised 68655 

1780.57  (a)  revised 68656 

1794  Re  vised 68655 

Chapter  XVIII-Rurai  Housing 
Service,  Rural  Busirtess-Cooper- 
ative  Service,  Rural  Utilitiet 
Service.  aiKi  Farm  Service 
Agency,  Department  of  Agri- 
culture (Ports  1800-2099) 

1806  Comment  period  reopened 29091 

1910  Conunent  period  reopened 29091 

1922  Comment  period  reopened 29091 

1930  Authority  citation  revised 2135 

1930.122  (bK4Ki)(AK7)  amended 2135 

1940.560  Added;  interim 39458 

1942.5  (bXlKiiXD)  removed; 
(bXlXii)(E)  through  (L)  re- 
designated as  (bXlXiiXD) 
through  (K);  (aXlXiii).  (bXD 
introductory  text,  new 
(iiXG),  (c)  introductory  text, 

(2)  and  (3)  amended 16089 

1944  Comment  period  reopened 29091 

1948  Authority  citation  revised 6052 

1948.101—1948.150  (Subpart  C)  Re- 
moved   6052 

1951  Authority  citation  revised 6052 

Comment  period  reopened 29091 

1951.211  Amended 16089 

1951.214  Amended 16089 

1951.215  (aXl)  revised 16089 

1951.223  (d)  added 41714 

1951.852  (b)  amended 6052 

1951.853  (a)  amended;  (bX2Xix)  re- 
vised  6063 

1951.883  (aX2)  revised 6053 

1951.901  Amended 

1951.909  (e)(2Xvii),  (viii)  intro- 
ductory text,  (A),  (hXSXviii) 
and  (j)  revised;  (k),  (1)  and 

(m)  removed 

Corrected 56290 

1951.914  Revised 

1951.950  OMB  number 

1951  Exhibit  D  removed 

1955  Comment  period  reopened 29091 

1955.3  Amended 41716  • 

1955.53  Amended 41716 

1955.67  Removed .41716 
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TITLE  7     Chapter  XVIII-Con. 

1955.68  Removed 41716 

1955.68  Removed 41716 

1955.70  Removed 41716 

1955.71  Removed 41716 

1956  Comment  period  reopened 29091 

1962.1—1962.50    (Subpart   A)    Re- 
moved  29342 

1962.30  Revised 20297 

1962.47  Revised 29341 

1965.12  Revised 20297 

1980.108  (aXlXiii)  and  (d)  revised; 

(a)(l)(v)  and  (vi)  added 20298 

(a)(l)(vi)      introductory      text 

correctly  revised; 

(aXlXvlKA)  corrected 36158 

1980.175  (h)(3)  added 20299 

2008.10  (c)  table  corrected 3255 

Chapter  XXX-Offlce  of  the  Chief 
FlrK]rK;lal  Officer.  Department  of 
Agriculture  (Parts  3000-3099) 

3017.105  Amended 27667 

Chapter  XXXII-Offlce  of  Procure- 
ment and  Property  Manage- 
ment. Department  of  Agri- 
culture (Parts  3200-3299) 

Chapter  XXXn  Added 57234 

Chapter  X)(XV-Rural  Housing 
Service.  Department  of  Agri- 
culture (Parts  3500-3599) 

3550  Comment  period  reopened 29091 

3565  Added;  interim 39458 

Chapter  XLII— Rural  Business-Co- 
opercMve  Sen^e  and  Rural 
Utilities  Sen^e.  Department  of 
Agriculture  (Part  4200-4299) 

4274  Added ;6053 


Proposed  Rules: 


1.... 

15... 
15d. 
17... 
28... 


.24467.53852 
62962 


.42283 
.14839 


29 19414.19415 

46 40842 

51 56096 

52 35544 

56 31362 


59...... 27502 

70 31362 

201 55964,  71232 

205 5285.  6498.  9975,  57624 

210 24686,  25569.  27162 

220 24686.  25569.  27162 

225 54617 

246 19415.  38343.  54629.  64211 

271 24985.  26260 

272 ,.. 29304 

273 27511.29304 

274 27511 

278 24985.  26250 

279 24985.26250 

300 43117.  55559.  67011 

301 4198.  16908.  69563 

318 31675 

319 3844.  4198,  23683.  29675.  30646.  40193. 

43117.  46403.  55559.  57932.  67011 

360 67011 

361 67011 

400 46703 

406 4399 

457 4399.  38761.  46706.  52194.  52198 

610 446 

723 5285 

729 65133 

735 28488 

800 14840.  15104.  52987 

810 43641 

868 2353.65134 

905 38347,  42764.  46708 

911 6679 

915 6679 

916 64653 

917 64653 

920 30655 

924 38349 

927 39037 

928 35164 

930 3048.  20274.  63803.  64008 

932 7732 

944 71403 

956 15787. 17125.  50802.  64215 

958 5472.  26999.  36194 

967 54382 

980 5472 

981 .SMIO.  39755.65712 

984 59246.  59891 

985 , 63804 

987 39757 

993 9160,  42284.  70063 

999 46181 

1001 3667.  4802.  9686.  9689.  12417.  32147 

1002 3667.  4802,  9689. 12417.  32147 

1004 3667.  4802.  9689.  12417.  32147 
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.3667.  4802.  9689.  12417. 

3667.4802.9689. 

.3667.  4802.  9689. 12417. 

3667.  4802.  9689. 

3667.4802.9689. 

3667,  4802.  9689. 

3667,4802.9689. 

3667.  4802.  9689. 

3667.4802.9689. 

3667.4802.9689. 

3667.4802.9689. 

.3667.  4802.  9689,  12417. 

3667.4802.9689, 

3667,4802.9689. 

3667.4802.9689. 

.3667.  4802,  9689.  12417, 
.3667.  4802.  9689, 


107$ 3667,  4802,  9689, 

....3667.  4802.  9689.  12417. 


.3667.  4802.  9689.  12417. 

3667.4802.9689. 

3667,4802.9689. 

3667,  4802.  9689, 

3667,  4802.  9689. 

3667.  4802.  9689. 

.3667.  4802.  9689. 


11381 3667.  4802,  9689, 

3667,4802.9689 


32147,  39039 
12417,  32147 
32147,  39039 
12417.  32147 
12417.  32147 
12417.  32147 
12417.  32147 
12417,  32147 
12417.  32147 
12417.  32147 
12417,  32147 
32147.  39039 
12417.  32147 
12417.  32147 
12417.  32147 
32147.  54383 
12417.  32147 
12417,  32147 
32147,  40068, 
49042 
32147,  43125 
12417.  32147 
12417.  32147 
12417.  32147 
12417.  32147 
12417.  32147 
12417.  32147 
12417.  32147 
12417.  32147 
60172 


.28292.50540 

15336 

3848 

.62964 


.58893,59907 
47200 


31942 

!!!.!!!..!!!!..!!!..!!.!.45969. 45071, 57627 

1399  (Ch.  Xni) 23231.  65563 

...1396.  3267.  31943.  40069,  43891.  51864 

31943.43891 

31943 


, 71796 

67806 

51864 

16142 

...8879 

44175 

17127.24995 

17127.24995 

45767 

45767.49503 

: 17128 

44175 

38S03 

.8582.  17738.  36377.  49504.  51018. 
59248.  68406.  70456 


1788 54385 

1924 53616 

1940 57932 

1944..... 57982 

1980 51468 

3015 7734.  28294 

3016 7734.  28294 

3019 7734.  28294 

3200 3481 

4284 5474 

TITLE  8-AUENS  AND 
NAT10NAUTY 

Chapter  I— ImmigraHon  and  Nat- 
uralization Service.  Department 
of  Justice  (Parts  1-499) 

1.1  (q)  revised;  Interim 19383 

3  Authority  citation  revised 27448. 

31894 
Technical  correction 32288.  35309 

3.0  (a)  revised 51519 

3.1  (b)(12)  added;  interim 27829 

(aKD  revised;  (a)(4).  (5)  and  (6) 

added 31890 

(a)(1)  amended 51519 

3.6  (a)  amended 27448 

3.19  (h)  and  (I)  added 27448 

3.43  Added;  interim 31894 

(b)(4)(iv)(c),    (c)   and  ,(d)   cor- 
rectly        designated         as 

(b)(4)(iv)(C),  (d)  and  (e) 35117 

Corrected 36892 

100.4     (c)(2)     introductory     text 

amended;  eff.  1-20-99 70315 

101.4  Amended;  eff.  1-20-99 70316 

103.1  Regulation  at  68  FR  69210 
confirmed 1334 

(0(3XiiiXMM)              amended;  - 
(f)(3)(iiiKNN)    removed;     in- 
terim  12984 

(f)(3KiiiKHH)  amended 63595 

(0(3XiiiKHH)  corrected 67625 

103.2  (aKD.  (7).  (bX9).  (10)  head- 
ing, (i).  (13).  (14)  and  (e)  re- 
vised; interim 12984 

bK17)  amended;  eff.  1-20-99 70815 

103.7  Regulation  at  68  FR  69210 

confirmed 1334 

(bXD  amended;  interim 12986.  30106 

(bXD  amended 43608 

Regulation  at  68  FR  58937  con- 
firmed; (bXD  amended 63685 

(bXD  and  (cXD  amended;  in- 
terim  65658 
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TITLE  8     Chapter  l-Con. 

(b)(1)  corrected 67625 

103.12  (a)(4)(ii)  amended 63595 

103.21  (b)(1)  amended;  eff.  1-20-99 

70315 

204  Authority  citation  revised 12986 

204.1  (g)(l)(vli)  amended;  eff.  1- 

20-99 70315 

204.3  (c)(l)(iii)  amended;  (c)(l)(iv) 
and  (vl)  removed;  (cKl)(v)  re- 
designated as  (c)(l)(lv):  (c)(3) 
added;  interim 12986 

204.4  (f)(l)(iv)  removed;  (d)(1) 
amended;  interim 12986 

207.7  Redesignated  as  207.8;  new 

207.7  added 3795 

207.8  Redesignated  as  207.9;  new 

207.8  redesignated  from  207.7 
3795 

207.9  Redesignated  from  207.8 3795 

208.7  (a)(2)  revised;  interim 12986 

208.10  Revised;  interim 12986 

208.14  (b)(2)  revised;  interim 12986 

208.19  (b).  (c).  (d)  and  (f)  revised 3796 

209.1  (b)  amended;  interim 12986 

Revised;  interim 30109 

209.2  (c)  amended;  interim 12986 

(a)(1)    introductory    text.    (2). 

(b).  (e)  and  (f)  amended;  (c) 

and  (d)  revised;  interim 30109 

210.1  (b)  amended;  eff.  1-20-99 70315 

210.5  (b)(1)  amended;  eff.  1-20-99 
70815 

211.1      (a)      introductory      text 

amended 39218 

(a)(2).  (5)  and  (b)(3)  amended; 
eff.  1-20-99 70315 

211.5  (c)  amended:  eff.  1-20-99 70315 

212.1  Regulation  at  58  FR  69210 
conHrmed 1334 

212.5  Regulation  at  61  FR  36611 
confirmed 31896 

212.15  Added;  interim 55011 

213a  Clarification 27193 

214  Suspension  of  applicability 31874 

214.2  Regulation  at  58  FR  69210 
confirmed;  (e)(22)  revised 1334 

(0(5)(v)    and    (6)(i)(F)    added; 

(f)(9)(i)  and  (ii)(A)  amended; 

interim 31873 

(8)  revised 32115 

(hX8Xi)(A)      revised;      (h)(19) 

added;  interim 65659 

(h)(19)(iii)(C)  corrected 71342 

214.6  Regulation  at  58  FR  69212 
confirmed 1334 

(b)  revised 1335 


216.4  (d)(1)  and  (2)  amended;  eff. 
1-20-99 70815 

216.5  (f)  amended;  eff.  1-20-99 70315 

216.6  (d)(1)  and  (2)  amended;  eff. 
1-20-99 70315 

217.2  Regulation  at  62  FR  50999 

confirmed 71727 

217.5  Regulations  at  56  FR  46716. 
58  FR  40581.  60  FR  15856.  61 
FR  35600  and  39273  conttrmed 
71727 

235.1  Regulation  at  58  FR  69217 

confirmed 1334 

236  Authority  citation  revised 27449 

Technical  correction 32288 

236.1  (cX2)  through  (5)  redesig- 
nated as  (c)(8)  through  (11); 
(c)(1).  new  (11)  and  (d)(4)  re- 
vised; new  (c)(2)  through  (7) 
added 27449 

240  Technical  correction 35309 

Authority  citation  revised 27829 

240.1  (a)  amended;  interim 27829 

240.2  Regulation  at  58  FR  58937 
confirmed 63595 

240.3  Regulation  at  58  FR  58937 
confirmed 63595 

240.6  Regulation  at  58  FR  58937 
confirmed 63595 

240.7  Regulation  at  58  FR  58937 
confirmed 63595 

240.9  Regulation  at  58  FR  58937 
confirmed 63595 

240.10  Regulation  at  58  FR  58937 
confirmed 63595 

240.11  (a)(1)  amended;  interim 27829 

240.21  Revised;  interim 52138 

240.31  Amended;  interim 27829 

240.41  (a)  amended;  interim 27829 

Corrected.. 39121 

244.1  Amended 63S05 

244.2  Re  vised 63505 

244.4  (a)  amended 63696 

244.5  (a)  and  (b)  amended 63596 

244.6  Revised;  interim 12987 

Amended 63596 

244.7  Revised 63S96 

244.8  Amended 63596 

244.9  (aXD  introductory  text,  (3) 
heading  and  (4)  amended 63596 

(a)(3)  heading  corrected 67625 

244.10  (a),  (b).  (c)  heading,  intro- 
ductory text.  (1).  (2).  (eXD 
introductory  text.  (2).  (f)(2) 
introductory  text,  (ill)  and 

(V)  amended 63S66 
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24#lll  Amended 63S96 

244112  (a),  (b)  and  (d)  amended 63596 

244.13  (b)  amended 63596 

244.14  (a)  heading,  introductory 
:   text,  (2),  (b)  heading,  (2)  and 

1 1  (3)  amended 63596 

(c)  amended ....63597 

24^115  (a)  amended 63597 

244117  (a)  amended 63597 

244.18  (a)  and  (c)  amended 63697 

(|i)  corrected 67625 

244.19  Amended 63597 

246  Authority  citation  revised 27829 

technical  correction 35309 

246.2  (b)  amended;  eff.  1-20-99 70315 

246.7  (a)  revised;  Interim 12987 

24643  Added;  interim 27829 

246il4  Added;  interim 55012 

247  Authority  citation  revised 70316 

247,14  Amended;  eff.  1-20-99 70316 

264a  (b)  table  amended;  eff.  1-20- 

99 70816 

264^2    (cKlKiii)    and    (2)(iii)    re- 
moved;   (c)(3)    amended;    (d) 
i  through  (h)  redesignated  as 
(e)     through     (i);     new     (d) 

I  added;  interim 12987 

26ft5  (e)(l)(lv)  removed;  (eX3)(i) 

and     (ii)     redesignated     as 

j|(e)(3)(ii)      and      (iii);      new 

(e)(3)(i)  added;  new  (e)(3)(iii) 

'  'amended;  interim 12987 

Ciorrected 17489 

Heading,  (b)  introductory  text, 
(c)(2).      (eXlKU)      and      (g) 

amended;  eff.  1-20-99 70316 

27$  Added 23655 

274li  Technical  correction 35309 

27441.12  Regulation  at  58  FR  69217 

confirmed 1334 

<^X9)  amended;  interim 27833 

(fK19)  amended 63597 

.13  (d)  amended;  interim 27833 

U)  corrected 39121 

6|Technical  correction 54526 

iil  (e)  amended 51272 

28$,2  (b)  amended 51272 

286.5  (d)  and  (e)  amended 51272 

28€i6  Amended 51272 

299  Technical  correction 35309 

299,1  Table  amended 3797,  32117 

ITable  amended;  interim. ...12987,  27833. 
ij  65660 

Regulation  at  58  FR  58937  con- 

I  firmed 63595 

liable  amended;  eff.  1-20-89 70316 


299.5  Table  amended 3797 

Table  amended;  Interim. ...12987,  27834, 

65660 
Regulation  at  58  FR  58937  con- 
firmed  63595 

316.4  (a)(2)  amended;  (a)(3)  re- 
moved; (a)(4)  and  (b)  redesig- 
nated as  (a)(3)  and  (c);  new 

(b)  added;  interim 12987 

(aK2)  amended;  eff.  1-20-99 70316 

332.2  Amended;  interim 12967 

335.2  (b)  through  (e)  redesignated 

as  (c)  through  (f);  interim 12987 

(b)  added;  Interim 12968 

338.3  Amended;  eff.  1-20-99 70316 

341.4  Amended;  eff.  1-20-99 70816 

Proposed  Rules: 

3 2901,  47205.  49043 

103 1775.  56869.  64895 

104 41662.  46511 

208 31945,  41478,  64895 

214 30415,  30419.  67431 

236 39759,47205 

240 47205.64895 

241 47205 

273 56869 

274a 5287.  16909.  64895 

292 2901 

299 5287.64895 

TITLE  9-ANIMALS  AND  ANIMAL 
PRODUCTS 

Chapter  I— Animal  and  Plant 
Healtti  inspection  Service,  De- 
partment of  Agriculture  (Parts 
1-199) 

1  Policy  statement 3017 

1.1  Amended 47148.  62926 

2  Policy  statement 3017 

2.1  (a)(1).  (2),  (b).  (dK2)  and  (eXD 

amended 62926 

2.5  (a)(2),  (c)  and  (0  amended 62926 

2.6  (a)  amended 62926 

2.7  (a)  amended 62926 

2.8  Amended 62926 

2.10  (a)  amended 

2.25  (a)  amended 

2.26  Amended 

2.27  (a).  (bXl)  and  (2)  amended 62926 

2.30  (aXD.  (b),  (cXD.  (2)  and  (3) 
amended 62926 

2.31  (dXlXxXC)  amended 
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TITLE  9     Chapter  l-Con. 

2.36  (a)  amended 62926 

2.38  (c),  (gr)(7)  footnote  1  and  (i) 

amended 62926 

2.38  (h)(2)  amended 62927 

2.52  Footnote  4  amended 62927 

2.78  (b)  amended 62927 

2.102  (a)  and  (b)  amended 62927 

2.127  Amended 62927 

2.131  (d)  added 10498 

3  Policy  statement 3017 

Authority  citation  revised 10498 

Applicabilty  notice 55012 

3.2  (a)  amended 10498 

3.3  (a)  amended... 10498 

3.5  (a)  amended 10498 

3.6  (a)(2)(x)  and   (xi)  amended: 
(a)(2)(xii)  added 3023 

(aX2)(x)  revised;  interim 37482 

3.11  (a)  amended 3023 

3.14  (a)(9)  amended 3023 

3.15  (d)  amended 10498 

(e)  amended 10499 

3.18  (d)  amended 10499 

3.19  (aXD  and  (3)  amended 10499 

3.100—3.118  (Subpart  E)  Author- 
ity citation  removed 2 

3.100  (a)  Footnote  1  redesignated 

as  Footnote  6 2 

3.102  (c)  Footnote  5  redesigmated 

as  Footnote  7 2 

3.104  (b)(l)(i)  Footnote  2  redesig- 
nated as  Footnote  8 2 

(b)(4)(i)  and  (li)  amended 47148 

3.111  Added 47148 

3.125—3.142  (Subpart  F)  Author- 
ity citation  removed 2 

3.136—3.142    Authority    citation 

removed 2 

11.1  Amended 62927 

11.7  Footnote  6  amended 62927 

11.24  (a)  and  (b)  amended 62927 

50.1  Amended:  interim 34263 

Regulations  at  63  FR  34263  and 

34264  confirmed 53547 

Amended:  eff.  2-1-99 72122 

50.2  Amended:  interim 34264 

Regulation  at  63  FR  34264  con- 
firmed  53647 

50.3  (a),  (b)  and  (c)  amended:  (d) 
redesigntated  as  (e):  new  (d) 
added:  interim 34264 

Regulation  at  63  FR  34264  con- 
firmed  „ 53647 


50.4  Heading  revised:  (a),  (b)  in- 
troductory    text     and     (3) 
amended:  (c)  added:  interim 
34264 

Regulation  at  63  FR  34264  con- 
firmed  53547 

50.5  Amended:  interim 34264 

Regulation  at  63  FR  34264  con- 
firmed  53547 

50.6  Introductory  text,  (d)  and  (e) 
amended:  interim 34264 

Regulation  at  63  FR  34264  con- 
firmed  53547 

50.7  (a)  and  (b)  amended;  interim 
34264 

Regulation  at  63  FR  34264  con- 
firmed  53547 

50.8  Amended:  interim 34264 

Regulation  at  63  FR  34264  con- 
firmed  53547 

50.9  Amended:  interim 34264 

Regulation  at  63  FR  34264  con- 
firmed  ., 53647 

50.10  Amended;  interim 34264 

Regulation  at  63  FR  341264  con- 
firmed  53547 

50.11  Amended:  interim 34264 

Regulation  at  63  FR  34264  con- 
firmed  53647 

50.12  Amended:  interim 34264 

Regulation  at  63  FR  34264  con- 
firmed  53647 

50.14  Introductory  text,  (d),  (e) 
introductory  text,  (2)(i),  (ii) 

and  (f)  amended:  interim 34264 

Regulation  at  63  FR  34264  con- 
firmed  53547 

51.1  Amended;  interim 15284 

51.3  (a)  revised:  interim 15284 

(a)(2)(iI)(B)  revised 47423 

51.9  (d)  revised .....47423 

71.20  (a)  amended 32119 

77.1—77.6  Designated  as  Subpart 

A;  eff.  2-1-99 72122 

77.1  Amended:  interim 8840.  30583, 

43291,  64597 
Regulation  at  63  FR  30583  con- 
firmed  53548 

Amended;  eff.  2-1-99 72122 

77.3  Footnote  3  redesignated  as 

Footnote  2;  eff.  2-1-99 72122 

77.6  Amended:  eff.  2-1-99 72122 

77.7  Added;  eff.  2-1-99 72122 

77.8—77.18    (Subpart    B)    Added; 

eff.  2-1-99 72122 
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78  4  Regulation  at  62  FR  53532 

confirmed 3638 

78  4l   (a)  and  (b)  amended;   in- 

tertm 14336. 19170. 19653.  34266. 

44544.  53781 
i^grulation  at  63  FR  19170  con- 
firmed  37243 

i^grulation  at  63  FR  19653  con- 
firmed  43292 

i^gulation  at  63  FR  34266  con- 
firmed  53549 

Amended;  interim 34267,  44776. 

53782 
ation  at  63  FR  34267  con- 

nrmed .53548 

Amended 17316 

(c)(2)(iii).  (iv)  and  tv)  amend- 
ed  17316 

Amended;  eff.  2-1-99 72129 

Added;  eff.  2-1-99 72129 

technical  correction 1889 

eb  site  availability  notice 62927 

93fechnical  correction 1889 

Iffective  date  conflrmation 15285 

otice 37483 

eb  site  availability  notice 62927 

uthority  citation  revised 64175 

931^1  (h)(6)  and  (7)  amended... 6064.  40008 
Regrulation  at  63  FR  40006  con- 

j   firmed 49819 

93  $08  (a)(1)  amended 3640 

93  $14  (a)(4)  amended 53783 

93L|24  Amended 3640 

93ij26  Amended 3640 

93[|30  Removed 64175 

1  Removed 64175 

Removed 64175 

Removed ....64175 

94  technical  correction 1889 

eb  site  availability  notice 62927 

(b)(2)  removed;  (bX3)  and  (4) 
redesigmated  as  (b)(2)  and  (3) 

..64175 
XI).  (2)  and  (c)  introductory 

text  amended;  (a)(3)  added 67574 

Amended 67574 

(a)  introductory  text  amend- 
ed  67575 

94;6  (a)(2)  amended 44124 

[a)(2)  revised 67575 

9%f  Introductory  text  amended 

67575 
94i^  Regulation  at  62  FR  43925 

confirmed 12604 

941.^0  Regulation  at  62  FR  43925 

conflrmed 12604 


94.11  (a)  amended 67575 

94.12  (a)  amended 67575 

94.13  Introductory  text  amended 
67575 

94.18  Heading,  (a)  and  (b)  revised: 

interim 408 

(a)(2).  (3)  and  (b)  corrected 4347 

(aKl)  amended;  interim 71210 

95  Technical  correction 1889 

Web  site  availability  notice 62927 

96  Technical  correction 1889 

Web  site  availability  notice 62927 

96.2  Heading  and  (b)  revised;  in- 
terim  408 

97  Technical  correction 1889 

97.2  Table  amended 16882.  29343.  41958 

98  Technical  correction 1889 

Web  site  availability  notice 62927 

130  Technical  correction 1889 

Authority  citation  revised 53788. 

64175 

130.1  Amended 53788.  64175 

130.2  Revised 53788 

130.3  (a)(1)  revised .....53789 

130.5  Revised 53789 

130.6  Revised 53789 

130.7  Re  vised 53790 

130.8  Re  vised 53790 

(a)  table  amended:  eff.  1-29-99 

71729 

130.9  (a)  introductory  text  re- 
vised; (b)  removed 53791 

130.10  (a)  introductory  text  re- 
vised  53791 

130.14  Revised 53791 

130.15  Revised 53792 

130.16  Revised 58793 

130.17  Revised 58793 

130.18  Revised 53794 

130.19  Added 53796 

130.20  Regulation  at  62  FR  61007 
confirmed 18117 

(a)  introductory  text  and  (bXD 
revised;  (d)  removed 53796 

130.21  Heading  and  (a)  introduc- 
tory text  revised;  (b)  and  (c) 
removed 53796 

(aX6)  amended:  eff.  1-29-99 71729 

130.49  Regulation  at  62  FR  61007 
confirmed .^ 18117 

(a)  introductory  text  amended 
53796 

130.50  Revised 53796 

130.51  Revised 53797 

145.1  Amended 40009 


183-249(P03)  QL3  99-2 
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TITLE  9     Chaptor  l~Con. 

145.3      (c)      introductory      text 

amended 40010 

145.5  (c)  amended 40010 

145.10  Introductory  text  and  (b) 
amended 40010 

145.14  (a)(1),  (bXD  and  (3)  amend- 
ed  3 

Introductory    text    and    (a)(5) 
amended 40010 

145.23  (b)(2)(iii).  (c)(l)(ii)(C). 
(e)(1)  Introductory  text, 
(ii)(B),  (3),  (f)(3),  (f)(5)  and 
(g)(3)  amended 3 

145.33  (b)(2)(iii).  (c)(l)(ii)(C), 
(d)(l)(vl),  (e)(1)  introductory 
text,  (ii)(B).  (3),  (f)(3).  (gr)(3) 
and  (i)(lKv)  amended 3 

145.43  (b)(2)«ii),  (d)(2)  and  (e)(2) 

amended 3 

145.53  (b)(2)(iii)  amended 3 

145.61—145.63  (Subpart  F)  Added 

40010 

147.5  (b)  amended 3 

147.6  Introductory  text  amended 
3 

147.7  Footnote  5,  (bXlKvli),  (d)(2) 
introductory  text  and  (viii) 
amended 3 

147.8  Introductory  text  amended 
3 

147.11  (b)(1),  (4).  (5)  and  (7) 
amended 3 

,147.12  (aX3)  Footnote  11  and 
(bK3)(ii)(a)  Footnote  12 
amended 3 

147.22  (c)  amended 3 

147.24  (b)(3)  and  (c)  amended 3 

Chapter  II— Grain  Inspection. 
Packers  and  Stockyards  Ad- 
ministration (Packers  and 
Stockyards  Programs).  Depart- 
ment of  Agriculture  (Parts 
200-299) 

205  Authority  citation  revised 66721 

205.209  (d)  revised 66721 

CtKpter  III— Food  Safety  and  In- 
spection Sendee.  Department 
of  Agriculture  (Ports  300-599) 

Chapter  III  Heading  revised 72354 

300—381  (Subchapter  A)  Heading 

revised 72354 

300  Added 72354 


310.25  Regulation  at  62  FR  61009 

withdrawn 1735 

317.363   (bX3)   introductory   text 

and  (i)  amended;  interim 7281 

319.104  (d)  amended 148 

331.2  Table  amended 65530 

331.6  Amended 65530 

350-381  (Subchapters  B  and  C) 
Transferred  to  Subchapter 
A;  Subchapter  headings  re- 
moved  ....72354 

381  Notice 40010 

381.66  (b)(2)  and  (cX2Xiv)  amend- 
ed  48960 

381.118  (0  added 11360 

381.170  (bX22)  added 48960 

381.463   (bX3)    introductory    text 

and  (i)  amended;  interim 7281 

391  Notice 40010 

417  Notice  of  compliance 4560.  4562, 

11104 

Policy  statement 15739 

590  (Subchapter  I)  Heading  added 

; 72364 

590  Redesignated  from  7  CFR  59 

72353 

Nomenclature  change 72354 

Proposed  Rules: 

1 34333.  40844,  45417 

2 ...34333.45417 

54 3671 

71 3849 

78 .....49670 

79 3671 

92 12700 

93 12700,  26099,  42593,  44175,  65712 

94 12700. 19667.  42593,  67809 

95 12700 

96 12700 

97 12700 

98 12700,44175 

130 12700,  24473.  29061,  40200,  42593 

1« 12036 

200 16913 

201 48450 

205 31130 

301 17959 

304 


.1797 

.1797 

.7319 

.40381 


305 

308 

309 

310 1800.40381 

318 7319,  17959,  19852 

320 17959 

327 1797 
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!  S  5 1797 

a|E(l 1797.  7319.  19852.  40381.  48961.  57078. 

68700 

iSl 40381 

*1 48961.  68700 

SnO 1797 

TITLE  10-ENERGY 

Chapter  I— Nuclear  Regulatory 
Commission  (Parts  0—199) 

I  (c)  amended 15740 

J5  (h)  removed;  (i)  through  (1) 
redesiernated  as  (h)  through 

(k) 15741 

M)  Undesiernated  center  heading 

and  section  added 15741 

]|.^1  Redesignated  as  1.32;  undes- 
ignated center  heading  and 

new  1.31  added 15741 

|.^   Redesignated   as   1.33;   new 

1.32  redesignated  from   1.31; 
(b)  revised;  (d)  removed 15741 

]|.$3   Redesignated   as   1.34;   new 

1.33  redesignated   from    1.32 
and  revised 15741 

]|.&4  Removed;  new  1.34  redesig- 
nated from  1.33  and  revised 15741 

188  Removed 15741 

]j.89   Heading   and    introductory 

;      text  revised 15742 

1.42   (b)(1)   through   (9)   redesig- 
nated as  (b)(2)  through  (10); 

new  (b)(1)  added 69544 

i3  (a)  introductory  text  revised 

69544 

5  (b)  removed;  (c)  and  (d)  re- 
designated as  (b)  and  (c) 69544 

uthority  citation  revised 66730 

01  (a)(1)  revised 66730 

^.&05  (i)  revised 31850 

3.802  (b)  introductory  text,  (e) 

and  (g)  revised 15742 

1000  Revised;  eff.  1-29-99 71736 

1001  Amended;  eff.  1-29-99 71736 

^.1002  Removed;  eff.  1-29-99 71737 

1003  Revised;  eff.  1-29-99 71737 

^.1004  Revised;  eff.  1-29-99 71737 

1005  Revised;  eff.  1-29-99 71738 

1006  Revised;  eff.  1-29-99 71738 

1007  (a)(2)  revised 15742 

Revised;  eff.  1-2^99 71738 

a.  1008  Removed;  eff.  1-29-99 71738 

5.1009  Revised;  eff.  1-29-99 71738 

J .  LOlO  Revised;  eff.  1-29-99 71738 


2.1011  Revised:  eff.  1-29-99 71739 

2.1012  (a)  and  (bXD  revised;  (d) 
removed;  eff.  1-29-99 71739 

2.1013  Revised;  eff.  1-29-99 71739 

2.1014  (c)(4)  revised;  eff.  1-29-99 71740 

2.1017  Revised;  eff.  1-29-99 71740 

2.1018  (a)(1)  and  (e)  introductory 

text  revised;  eff.  1-2^-99 71740 

2.1019  (d).  (e)  and  (i)  revised;  eff. 
1-29-99 71740 

2.1103  Amended 66730 

2.1201  (a)(1)  revised 66730 

2.1205  (a)  and  (b)  revised 66730 

2.1300—2.1331  (Subpart  M)  Added 

...66730 

4.4  (i)  revised 15742 

4.5  Revised 15742 

7.22  (a)  and  (b)  revised 15742 

9.8  (b)  revised 2876 

9.11—9.45  (Subpart  A)  Revised 2876 

9.21  (b).  (c)  introductory  text  and 

(f)  corrected 12988 

9.45  Heading  and  (b)  corrected 12988 

9.53  (a)  and  (b)  amended 15743 

9.54  (b)  amended 15743 

9.60  (a)  amended 15743 

9.65  (a)  introductory  text  and  (b) 
amended 15743 

9.66  (a)(1)  introductory  text.  (2), 
(3)  and  (c)(2)  amended;  (b)  re- 
vised  15743 

9.69  (a)  amended 15743 

9.85  Amended 15743 

11.15  (eKl)  revised 25156 

15.3  Revised 15743 

15.35  (c)  introductory  text  re- 
vised  15743 

16.1  (e)  revised 15743 

20.1002  Revised 50128 

20.1003  Amended 39481 

Regulation  at  63  FR  39481  eff. 

date  delayed  to  10-26-98 45393 

20.1009  Revised 50128 

20.1101  (b)  revised 39482 

Regulation  at  63  FR  39482  eff. 

date  delayed  to  10-26-98 45393 

20.1201  (aK2)(i)  and  (c)  revised 39482 

Regulation  at  63  FR  39482  eff. 

date  delayed  to  10-26-98 45393 

20.1203  Introductory  text  revised 

39482 

Regulation  at  63  FR  39482  eff. 

date  delayed  to  10-26-98 45393 

20.1206  (a)  revised.... 39482 

Regulation  at  63  FR  39482  eff. 
date  delayed  to  10-26-98 45393 
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TITLE  10  Chapter  l-Con. 

20.1208  Heading,  (a),  (c)  introduc- 
tory text.  (2)  and  (d)  revised 
39482 

Regulation  at  63  FR  39482  eff. 
date  delayed  to  10-26-98 45393 

20.1501  (a)(2)(i)  and  (iii)  revised 39482 

Regulation  at  63  FR  39482  eff. 

date  delayed  to  10-26-98 45393 

20.1502  (a)(3)  redesignated  as 
(aK4);  new  (a)(3)  and  (b)(3) 
added;  (a)  introductory  text. 

(2).  (b)(1)  and  (2)  revised 39482 

Regulation  at  63  FR  39482  eff. 

date  delayed  to  10-26-98 45393 

20.1903  (d)  added 39482 

Regulation  at  63  FR  39482  eff. 

:idate  delayed  to  10-26-98 45393 

20.1906  (d)  introductory  text  re- 
vised  39482 

Regulation  at  63  FR  39482  eff. 

date  delayed  to  10-26-98 45393 

20.2006  Revised 50128 

20.2101  (b)  and  (c)  redesignated  as 

(c)  and  (d):   new  (b)  added; 

new  (d)  revised 39483 

Regulation  at  63  FR  39483  eff. 

date  delayed  to  10-26-98 45393 

20.2106  (aXl)  through  (4)  revised 

39483 

Regulation  at  63  FR  39483  eff. 

date  delayed  to  10-26-98 45393 

20.2202    (aKl)(ii).     (b)(l)(ii)    and 

(d)(2)  revised 39483 

Regulation  at  63  FR  39483  eff. 

date  delayed  to  10-26-98 45393 

20  Appendix  F  removed 50128 

25  Appendix  A  revised 25157 

30  Technical  correction 13773 

30.1  Revised 1895 

30.8  (b)  revised 29541 

30.10  Revised 1896 

30.35  (0(2)  introductory  text  re- 
vised  29541 

30  Appendixes  D  and  E  added 29542 

Appendixes  A  and  C  amended 50479 

32  Technical  correction 13773 

32.1  (b)  revised 1896 

32.14  (d)  revised 32971 

32.54  (a)  amended 39483 

Regulation  at  63  FR  39483  eff. 

date  delayed  to  10-26-98 45393 

34  Notice 32971 

34.27  (e)  revised ..37061 

34.41  (d)  added 37061 

34.42  (d)  revised 37061 


34.43  (a)(2)  and   (h)  revised:   (i) 

added 37061 

35.18  Introductory  text  revised 31607 

35.641  (a)(2)(i)  and  (ii)  revised 39483 

Regulation  at  63  FR  39483  eff. 

date  delayed  to  10-26-98 45393 

35.643  (a)  introductory  text  and 

(1)  revised 39483 

Regulation  at  63  FR  39483  eff. 

date  delayed  to  10-26-98 45393 

36.23  (g)  revised 39483 

Regulation  at  63  FR  39483  eff. 

date  delayed  to  1(^26-98 45393 

39.33  (a)  revised 39483 

Regulation  at  63  FR  39483  eff. 

date  delayed  to  10-26-98 45393 

39.71  (b)  amended 39483 

Regulation  at  63  FR  39483  eff. 

date  delayed  to  10-26-98 45393 

40  Technical  correction 13773 

40.2  Re  vised 1896 

40.10  Revised 1896 

40.36  (e)(2)  introductory  text  re- 
vised  29543 

50  Technical  correction 1335. 13773 

50.1  Revised 1897 

50.2  Amended 50480 

50.5  Re  vised 1897 

50.43  (a)  revised 50480 

50.54   (w)   introductory   text  re- 
vised  50480 

50.63  (a)(2)  revised 50480 

50.68  Removed 9403 

Added 63130 

50.73  (b)(2)(ii)(J)(2)(iu)  revised 50480 

50.75  (e)(2)(iii)  introductory  text 

revised 29543 

(a),  (b).  (d)  and  (e)  revised: 
(f)(1),  (2)  and  (3)  redesignated 
as  (f)(2),  (3)  and  (4):  new  (f)(1) 

added 50480 

(e)(l)(i).  (ii).  (vi)  and  (0(1)  cor- 
rected  57236 

51.22  (c)(21)  added 66735 

52  Authority  citation  revised 1897 

Technical  correction 13773 

52.1  Revised 1897 

52.9  Added 1897 

60  Technical  correction 13773 

60.1  Revised 1898 

60.11  Revised 1898 

60.21  (b)(3).  (4)  and  (c)(10)  revised 

26961 

60.31  (b)  revised 26961 

60.41  (c)  revised 26961 

60.78  Added 26961 
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61  Technical  correction....- 13773 

6|ll.l  (c)  revised 1898 

6ili.9b  Revised 1898 

Technical  correction 13773 

2  Revised 1898 

10  Revised 1899 

24  (d)  revised 9403,  63130 

70.25  (0(2)  introductory  text  re- 
vised  29544 

Technical  correction 13773 

.0  (f)  added 1899 

.11  Added 1899 

.63  Revised 32605 

Tfl  Technical  correction 13773 

73.2  (f)  revised 1900 

.12  Revised 1900 

.24  (o)  revised 26961 

.30  (c)(2)  introductory  text  re- 
vised  29544 

.104  (a)  introductory  text  re- 
vised  54562 

.106  (b)  revised 54562 

73.180  Revised 26961 

TH.l  (b)(6)  revised 26962 

7H.50  Introductory  text  revised 26962 

73.51  Added 26962 

I  i(d)(ll)  revised 49414 

7a.71  (b)(1)  and  (c)  revised 26963 

74.51    (a)   introductory    text   re- 

I    vised 26963 

7Q.4  (k)(5)  revised 26963 

TO  Authority  citation  revised 15743 

761.7  (e)(3)  revised 15744 

1110  Technical  correction 13773 

ijljo.l  (a)  revised 1900 

7b  Revised 1900 

131  (a)  revised 15744 

1.7  (a)  and  (c)  revised;  (d)  added 

31851 

11  (a)  introductory  text  and 

(4)  revised 39016 

Technical  correction 13773 

150.2  Revised 1901 

170.12  (g)  and  (h)  revised 31851 

130.20  Revised 31851 

11).21     Introductory     tiext    and 

I    table  amended 31851 

nt0.31  Revised 31852 

ni.l3  Revised 31857 

]jl|l.l5  (b).  (c)  introductory  text, 

(1).  (2).  (e)  and  (f)  revised 31857 

1|1|1.16  (c)  introductory  text, 
table,  (1).  (4),  (d)  and  (e)  re- 
vised  31857 

Ifm.W  Revised 31861 


Chapter  II— Department  of  Energy 
(Parts  200-699) 

430.2  Amended 13315.  48057 

430.21—430.27  (Subpart  B)  Regu- 
lation at  62  FR  53510  con- 
firmed  9390 

430.22  (b)(6)  added 13316 

430.23  Heading  revised;  (s) 
through  (V)  added 13316 

430.24  (8)  through  (v)  amended 13316 

430.27    (aKl).    (b)(lKiii)    and    (1) 

amended 13316 

430.21—430.27  (Subpart  B)  Appen- 
dix S  added 13316 

Appendix  T  added 13317 

Appendix  Jl  corrected 16669 

Appendix  E  revised 26008 

Figrures  1  through  7  correctly 

added 38737 

430.31—430.33  (Subpart  C)  Head- 
ing revised 13317 

430.31  Revised 13317 

430.32  Heading  and  introductory 
text  revised;  (o)  through  (r) 
added 13317 

(j)  revised 48057 

430.33  Revised 13318 

430.40  Revised 13318 

430.41  Revised 13318 

430.47  (a)(1)  amended 13319 

430.49  (a)  amended 13319 

430.50  (a)  and  (b)  amended 13319 

430.60  Revised 13319 

430.61  (a)(4)  amended 13319 

430.62  Revised;  eff.  in  part  3-18-99 
13319 

430.63  (a)  amended 13321 

430.70  (a)(1)  introductory  text  (3) 

and  (6)(i)  revised 13321 

430.73  Introductory  text  amend- 
ed  13321 

430.60—430.75  (Subpart  F)  Appen- 
dixes A  and  B  revised 13321 

600.27  (b)(2)(iXA)  revised; 
(b)(2)(i)(B)  amended; 
(b)(2)(i)(C)  removed; 
(b)(2Xi)(D)  redesignated  as 
(b)(2)(i)(C) 10503 

600.400—600.417  (Subpart  E)  Re- 
moved  _ 29942 

625  Appendix  A  revised 54198 

Ctiapter  III— Department  of 
Energy  (Parts  700—999) 

711  Added 48066 
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TITLE  10  Chapter  Ill-Con. 

835.1  (b)  introductory  text  and 
(3)  revised;  (b)(4)  redesig- 
nated as  (b)(6);  (b)(4),  (5)  and 

(c)  added 59679 

835.2  (a)  and  (b)  amended;  (d)  re- 
moved  59680 

835.3  (e)  added 59682 

835.4  Amended 59682 

835.101—835.104  (Subpart  B)  Head- 
ing revised 58682 

835.101  (d)  amended;  (f)  revised; 
(g)  removed:  (h).  (i)  and  (j) 
redesignated  as  (g),  (h)  and 

(i) 59682 

835.102  Revised 59682 

835.103  Added 59682 

835.104  Added .'. 59682 

835.202  Heading,  (a)  introductory 
text,  (b)  and  (c)  revised 59682 

835.203  Heading  and  (a)  revised; 

(c)  removed 59682 

835.204  (a)(1).  (3).  (c)(1).  (2)  and 

(d)  revised 59682 

835.207  Revised 59682 

835.208  Revised 59682 

835.209  (b)  removed;  (c)  redesig- 
nated as  (b);  (a)  and  new 
(bK3)  amended 59682 

835.401—835.404  (Subpart  E)  Head- 
ing revised 59682 

835.401  (b)  removed;  (c)  redesig- 
nated as  (b);  (a)  introductory 
text.  (2).  (4).  (5).  new  (b)  in- 
troductory text  and  new  (1) 
revised;  (a)(6)  added 59682 

Corrected 72130 

835.402  Revised 59683 

835.403  Revised 59683 

835.404  Removed 59683 

835.405  Added 59683 

835.501  (d)  revised 59684 

835.502  (a),  (b)  and  (c)  redesig- 
nated as  (b).  (c)  and  (d);  new 
(a)  added;  new  (b)  revised; 
new  (b)(2)  and  new  (c)  revised 

835.601  Revised 59684 

835.602  (a)  revised 59684 

835.603  Revised 59684 

835.604  Added 59684 

835.605  Added 59684 

835.606  Added 59684 

835.702  (a)  through  (e)  revised 59685 

835.703  Heading  and  (a)  through 

(d)  revised 59685 

Corrected 72130 


835.704  (a)  amended:  (d)  and  (e) 

revised;  (f)  added 59685 

836.801  (a)  revised 59685 

835.901  Revised 59685 

835.902  Removed 59686 

835.903  Removed 59686 

835.1001  Revised 59686 

835.1002  Amended 59686 

835.1003  Revised 59686 

835.1101—835.1102      (Subpart      L) 

Heading  revised 59686 

835.1101  Revised 59686 

835.1102  Added 59686 

835.1201—835.1202     (Subpart     M) 

Added 59686 

835.1301—835.1304      (Subpart      N) 

Heading  revised 59687 

Corrected 72130 

835.1301  (a)    introductory    text. 

(b),  (c)  and  (d)  revised 59687 

(e)  correctly  removed 72130 

835.1302  (b).  (c)  and  (d)  revised 59687 

(e)  correctly  removed 72130 

835.1304  (a)  and  (b)(1)  amended; 

(b)(4)  revised 59687 

835  Appendixes  A  and  C  amend- 
ed; Appendix  B  removed 59688 

Appendix  D  revised:  Appendix 
E  added 59688 

Chapter  X— Department  of  Energy 
(General  Provisions)  (Parts 
1000-1099) 

1003.4  (c)  revised 58289 

1003.11  Amended 58289 

1003.13  Introductory  text  revised 
58289 

1003.14  Amended 58289 

1010  Authority  citation  revised 30111 

1010.102  Amended 30111 

1010.105  Removed 30111 

Ctiapter  Xl-United  States  Enricti- 
ment  Corporation  (Parts 
1101-1199) 

Chapter  XI  Removed 42201 

1101  Removed 42201 

1102  Removed 42201 

Ctiopter  XV-Office  of  ttie  Fed- 
eral Inspector  for  ttie  Alaska 
Natural  Gas  Transportation  Sys- 
tem (Parts  1500-1599) 

Chapter  XV  Removed 13486 
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(Raptor  XVII— Defense  Nuclear 
Facilities  Safety  Board  (Parts 
1700-1799) 

i|7|D3  FOIA  fee  schedule  adjust- 
ments   27667 


Proposed  Rules: 

0(-|-199  (Ch.  I) 43580.  64829 

11169 

5315.  16046.  48644 

41206 

41206 

38511.  43516.  64829 

41206 

72216 

66492.72216 

43516.  64829.  68700.  72216 

14381 

43516,  55559.  64829.  66496.  69026 

49298 

68700 

...3052.  3673.  20136.  29357.  39522.  40665. 

50815.  52201.  52990,  54080.  54389, 

56098.  66496.  66497.  66772.  69026 

48644 

56098 

47440.  66498.  69026 

55056.57627 

27870.  29357,  51545.  64434 

; 8362.34335 

12040.  13372.  31364.  39526.  49046.  56098. 

71232 

49505 

49301 

41206 

16046.  17130.  50615 

16046.72216 

16046.  17130,  72216 

2186,  3053,  9975.  10571,  16446.  16706. 

16707.  29357.  48451.  51304.  58330. 
64344,66499 

34758 

63360.66235 

19372,40202 

17260 

374 

28495 

66940 


411 


TITLE  11 -FEDERAL  ELECTIONS 

CtKjpter  I— Federal  Election 
Commission  (Parts  1-9099) 

9003.1     (b)(ll)    added    (effective 

date  pending) 45680 

Reerulation  at  63  FR  45680  eff. 

11-13-98 63388 

9033.1     (bK13)    added     (effective 

date  pending) 45680 

Regulation  at  63  FR  45680  eff. 
11-13-98 63388 

Proposed  Rules: 

.1—9099  (Ch.  I) 4404 

35 39763 

100 8363.  10783.  69224 

102 37722.  48452,  55056 

103 37722.  48452.  55056 

106 37722.  48452,  55056 

110 70065 

114 3851,  10783,  29358,  69224 

9003 33012,69524 

9004..... 69524 

9007 69524 

9008 ...69524 

9032 69524 

9033 33012.69524 

9034 69524 

9035 69524 

9036 69524 

9038 69524 

TITLE  12-BANKS  AND  BANKING 

Ctiapter  I— Comptroller  of  ttie 
Currency,  Department  of  ttie 
Treasury  (Parts  1—199) 

3  Technical  correction 48571 

3.100    (c)(2)    revised;    (eK7)    and 

(g)(2)  amended 42674 

3  Appendix  A  amended 42674.  46521 

4  Authority  citation  revised 46120. 

62929 

4.6  Re  vised 16380 

Heading  revised 46120 

4.7  Added 46120 

4.31  (a)(1)  and  (b)(1)  revised;  in- 
terim   62929 

4.32  (b)(l)(v)  amended;  (e)  redes- 
ignated as  (f);  (bKl)(vii)  and 

new  (e)  added;  interim 62929 
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TITLE  12  Chaptor  l-Con. 

4.36  Redesigmated   as   4.37;   new 

4.36  added;  interim 62929 

4.37  Redesignated  as   4.38;    new 

4.37  redesignated  from  4.36; 

new  (a)  revised 62929 

4.38  Redesignated   as  4.39;    new 

4.38  redesignated  from  4.37 62929 

4.39  Redesignated   as   4.40;    new 

4.39  redesignated  from  4.38 62929 

4.40  Redesignated  from  4.39 62929 

6.2  (g)  revised 42674 

9.101  Added 6473 

10  Revised 29094 

10.2  (c)  corrected 36309 

(a)  corrected 71343 

28.51  (e)  and  (f)  removed;  (g)  and 
(h)  redesignated  as  (e)  and  (f) 

57048 

28.53  Revised 57048 

30.2  Amended;  interim 55488 

30.3  (a)  revised;  interim 55488 

30  Appendix  B  added;  interim 55484, 

55485 

32.2  (b)  revised 15746 

32.3  (c)(4)(li)(B)    and    (6)(iiKB) 
amended 15746 

32.4  Revised 15746 

Chapter  II— Federal  Reserve 
System  (Parts  200-299) 

201.51  Revised 56876,  66001 

202  Appendixes  A  and  C  amended 
16394 

203  Supplement  I  amended 70997 

203.1  (a)  amended 52142 

203.3  (aXlKil)  and  (2)(ii)  revised 52142 

203  Appendix  A  amended 5214S— 52146 

204.2  (p)  removed 64841 

204.3  (c)  revised 15071 

204.9  Re  vised 65662 

205.4  (c)  added;  Interim 14532 

205.11  (cX3)  revised 52118 

205  Appendix  A  amended 52118 

207  Removed 2820 

ore  nutfgln  stock  lists 3804 

208  Authority  citation  revised 37637, 

46522 
Technical  correction 48571 

208.1—208.7  (Subpart  A)  Revised 

37637 

208.3  (cXlKil)  and  (dKD  amended 

68620 

208.6  (OdXii)  amended 58621 

208.20—208.25    (Subpart    B)    Re- 
vised  37641 

208.26  Revised 16380 


208.30—208.37  (Subpart  C)  Revised 

37646 

208.40^^208.45    (Subpart    D)    Re- 
vised  37652 

208.41  (f)  revised 42674 

208.50—208.51    (Subpart    E)    Re- 
vised  37655 

208.60—208.64  (Subpart  F)  Added 

37655 

208.100—208.101        (Subpart       G) 

Added 37658 

208  Appendixes  A  and  B  amended 
42675 

Appendix  A  amended 46522 

Appendix  D  redesignated  as  D- 

1 55486 

Appendix  D-2  added;  interim 56484, 

56486 
Appendix  A,  B  and  C  amended 

58621 

209  Revised 37663 

211.2  (uXD  amended 68621 

211.8  Amended 58621 

211.22  (d)  amended 58621 

211.24  (f)  and  (h)  amended 58621 

211.26  (c)  revised 46121 

213  Authority  citation  revised 52109 

213.4  (f)(8)  revised 52109 

213.7  (dXlXil)  revised 52109 

213  Appendix  A  amended 52110 

Supplement  I  amended 52115 

215.3  (a)(3)  amended 58621 

216  Removed 37665 

220  ore  margin  stock  lists.... 3804,  23195, 

40012,  57237 

220.1  Revised 2820 

220.2  Revised 2821 

220.3  Revised 2822 

220.4  Revised 2823 

220.5  Revised 2824 

220.6  Revised 2824 

220.7  Revised 2824 

220.8  Revised 2825 

220.9  Revised 2826 

220.10  Revised 2826 

220.11  Revised 2826 

220.12  Revised 2827 

220.13  Removed 2827 

220.14  Removed 2827 

220.15  Removed 2827 

220.16  Removed 2827 

220.17  Removed 2827 

220.18  Removed 2827 

220.126  Removed 2827 

221  Revised , 2827 

ore  margin  stock  lists 3804 
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2i4  Authority  citation  revised 2839 

)TC  margin  stock  lists 3804,  23195, 

40012.  57237 

.1  (a)  and  (b)(1)  amended 2839 

.2  Introductory  text  amended 
2839 

1.3  Revised 2839 

Authority  citation  revised 30370. 

46522 
Technical  correction 48571 

1.4  (d)  and  (f)  amended 58621 

<d)  corrected 65281 

2^.63  (a)(ll)  amended:  (a)(12)  re-  . 
designated    as    (a)(13);    new 

(a)(12)  added 65532 

214.200  (bK4)(i)  revised 14804 

2  ^  Appendix  D  amended 30370 

Appendixes  A  and  D  amended 

42676 

Appendix  A  amended 46522.  58621 

Dollar   amount   adjustment 

notice 6474.  67575 

Appendix  H  corrected 2723 

Supplement  I  amended 16674—16678 

Supplement  I  corrected 33990 

1.4  (b)(6)(iii)  amended 40637 

1.5  (c)  removed;  (d)  redesig- 
nated as  (c) 52107 

M  (c)(6)(iii)  revised 40638 

<eK2)(i)  revised 52107 

2^.9  (b)  revised... 52107 

'  Supplement  I  amended 52107 

I  Appendix  A  amended 40638 

>.120  Removed 37659 

I1.121  Removed r 37659 

2$^.  122  Removed 37659 

2$<>.123  Removed 37659 

(►.140  Removed 37669 

.161  Removed 37659 

.162  Removed 37659 

1.300-250.302  Undesignated 
center  heading  and  sections 

removed 37659 

^3  (b)(l)(iKA)  and  (C)  removed; 
(b)(lKi)(B).  (D)  and  (E)  redes- 
ignated   as    (b)(l)(i)(A),    (B) 

and(C) 58621 

.201  (a)  amended 58621 

1.203  (a)(l)(i)(A)  amended 58621 

2^.205  (bK2)  amended ....58621 

2^.302  (a)  revised;  interim 55488 

26^.7  (f)(6)(i)  and  (ii)  amended 58621 

2^.9  (a)  introductory  text.  (1). 
(c)(1).  (4)  and  (6)  revised; 
(aK8)  and  (d)  through  (g) 
added 65044 


265.11  (0  revised 2839 

(aX7)  amended 58621 

(e)(1).  (3).  (4)  introductory 
text.  (5)  introductory  text, 
(7)  and  (12)  revised:  (e)(8) 
amended 58622 

Chapter  III— Federal  Deposit  In- 
surance Corporation  (Parts 
300-399) 

Chapter  III  Policy  statement 25157 

303  Revised 44713 

Authority  citation  revised 66324 

303.2      (a)      introductory      text 

amended 17074 

303.5  (d)  removed 17074 

303.6  (f)(l)(ii)(A)  and  (C)  revised 
17074 

303.7  (a)  heading,  (1)(1).  (il)(A). 
(iii)(D)  and  (bX4)(iI)  revised; 
(f)(2)(i)  amended;  (fK2Xii)  re- 
moved  ...17074 

303.8  (f)  removed 17074 

303.120—303.123       (Subpart       G) 

Added 66325 

303.140—303.143  (Subpart  H)  Re- 
vised  66325 

309.1  Revised 16404 

309.2  (e)  revised 16404 

309.4  Re  vised 16404 

309.5  Re  vised 16404 

309.6  Amended 16408 

325  Authority  citation  revised 42677 

Technical  correction 48571 

325.2  (n)  revised:  (s).  (t)  and  (v) 
amended 42677 

325.5  (f)  revised;  (gX2KiKB)  and 

(5)  amended 42677 

325.103  (c)  revised 17074 

325  Appendix  A  amended 42677.  46523 

Appendix  B  amended 42678 

326.1  (c)  amended 17075 

326.8  (a)  and  Footnote  3  revised 17075 

327  Authority  citation  revised 17075 

327.1  (bX2)  revised 17075 

327.4  (aXlXiXBXi).  (2).  (iIXBX7) 

and  (2)  revised 17075 

329.3  Added 8342 

330  Revised 25756 

333.4  (a).  (dK2)  and  (3)  amended; 
(b)  and  (d)(4)  removed;  (c) 
through  (f)  redesignated  as 

(b)  through  (e) 44750 

337  Authority  citation  revised 44750 

337.4  (i)  added 66326 
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TITLE  12  Chapter  Ill-Con. 

337.6  (aXSKiii)  revised;  (c) 
amended;  (d),  (e)  and  (f)  re- 
moved; (g)  and  (h)  redesig- 
nated as  (d)  and  (e) 44750 

337.12  Revised 16381 

341.7  Added 44750 

346  Removed 17075 

347  Revised 17075 

347.214  Added 46121 

347.401—347.405  (Subpart  D)  Re- 
moved  44751 

351  Removed 17090 

357  Authority  citation  revised 10296 

357.1  (b)  revised 10295 

359.6  Re  vised 44751 

360.1  (b)  revised 37761 

360.2  (e)  revised 37761 

362  Revised 66326 

362.4  (c)(3)(i)(A)  revised 17090 

364.101  Revised;  interim 55488 

364  Appendix  B  added;  interim 56484, 

66486 

Chapter  V— Office  of  Ttirlft  Super- 
vision. Department  of  ttie  Treas- 
ury (Parts  500-599) 

502  Revised 65670 

506.1  (b)  revised  (OMB  numbers) 

71211 

628.1  (a)  amended 71212 

528.1a  Revised 71212 

528.2  Note  revised 71212 

528.2a  Note  revised .-. 71212 

528.3  Note  revised 71212 

528.9  Redesignated  from  671.24 71212 

544.2  (b)(4)  amended 46160 

645.92  (a)  revised 65682 

545.138  Removed 65682 

545.141  Removed 65682 

545.142  Removed 65682 

655  Added 65682 

567.11  Heading  and  (a)  introduc- 
tory text  revised 71212 

569.3  (o)(2)  revised 65683 

560.210  (b)(2)  introductory  text. 

(viil)  and  (ix)  revised; 
(b)(2)(x)  removed;  (b)(2)(xi). 
(xii)  and  (xiii)  redesignated 
as  (b)(2)(x).  (xi)  and  (xil);  in- 
terim  1053 

Revised 38463 

563  Authority  citation  revised .51274 

563.41  (a)(3)  revised 43293 

563.171  Revised 16381 

563.172  Added 66349 


663.173  Removed 66349 

563.174  Removed 66349 

663.175  Removed 66349 

563.550—563.590       (Subpart       H) 

Added 51274 

563f.2  (l)(l)(iii)  revised 61275 

663f.6  (b)(2)(i)  and  (ii)  revised 51276 

563f.6  (b)(1)  and  (2)  revised 51275 

665.2  (0  revised 42678 

566.1  (d)  amended 71213 

567  Technical  correction 48571 

567.1  Amended 42678 

567.6  (a)(2)(ii)  revised 42678 

(b)(5)  added 46524 

667.6  (a)(l)(iv)(L)  and  (M)  revised 

42678 

567.9  (c)(1)  revised .42678 

567.12  Heading  and  (a)  through  (f) 

revised 42678 

670.1  (a)  and  (c)  revised;  (b) 
amended;  interim 55488 

670.2  (a)  revised;  interim 55489 

670  Appendix  B  added;  interim 55484. 

66486 

671  Removed 71213 

571.24  Redesignated  as  628.9 71212 

574  Authority  citation  revised 61276 

674.9  Removed 51276 

574.100  Amended 71213 

675.2    (h)    and    (o)    revised;    (q) 

added ii365 

576.6  (c)  through  (i)  redesignated 
as  (d)  through  (j);  new  (c) 
added 11365 

576.10  (a)(2)  introductory  text. 
(3).  (4)  and  (b)(1)  amended; 
(a)(6)(i)(B)  revised 11365 

575.11  (b)(1)  introductory  text  (2). 
(c)  introductory  text.  (1).  (3) 
and  (e)  revised;  (b)(l)(ii)  re- 
designated as  (b)(l)(iii);  new 
(b)(l)(ii)  added 11365 

576.12  (a)(2).  (bKl)(iI).  (ill)  and  (2) 
revised 11366 

675.14  Added 11366 

584.2  (b)(6)(i)  revised 71213 

584.2-1  (a)  and  (b)(l)(v)  amended 

71213 

584.2-2  (a)  amended 71213 

Chapter  Vl-Farm  Credit 
Administration  (Parts  600—699) 

607  Authority  citation  revised 34268 

607.2  (c)  revised  (effective  date 

pending) 34268 
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Regulation  at  63  FR  34268  eff. 

8-3-98 41184 

1)07.3    (b)(2)    amended    (effective 

date  pending) 34268 

Regulation  at  63  FR  34268  eff. 

8-3-98 41184 

i>ll  Authority  citation  revised 64843 

)|1.310— 611.340  (Subpart  C)  Head- 
ing   revised    (effective    date 

pending) 64843 

>U.330    Revised    (effective    date 

pending) 64843 

>M-340  (a)  and  (b)  amended;  (c) 

and     (d)    revised     (effective 

date  pending) 64843 

>^1.350     Added     (effective     date 

pending) 39225 

Regulation  at  63  FR  39225  eff. 

9-14-98 49265 

ai.505  (e)  revised 64844 

J11.1122  (k)  revised 64844 

3|ll.ll35  (b)(4)  and  (c)  revised  (ef- 
fective date  pending) 39225 

Regulation  at  63  FR  39225  eff. 

9-14-98... 49265 

]|11.1205  (c)  revised  (effective  date 

pending) 36547 

Regulation  at  63  FR  36547  eff. 

8-&-98 41958 

]|14.4000   (b)   amended    (effective 

date  pending) 5723 

Regulation  at  63  FR  5723  eff.  3- 

13-98 12401 

Stl4.4010    (b)   amended    (effective 

'     date  pending) 5723 

i  Regulation  at  63  FR  5723  eff.  3- 

13-98 12401 

E|14.4120  Revised   (effective   date 

pending) 5724 

Regulation  at  63  FR  5724  eff.  3- 

13-98 ; 12401 

114.4125    Added    (effective    date 

pending) 5724 

Regulation  at  63  FR  5724  eff.  3- 

13-98 12401 

^4.4130   Revised   (effective   date 

pending) 5724 

Regulation  at  63  FR  5724  eff.  3- 

13-98 12401 

£(14.4155    Regulation    at    62    FR 

66818  eff.  3-4-98 10515 

^4.4160    Regulation    at    62    FR 

66818  eff.  3-4-98 10515 

$14.4280    Regulation    at    62    FR 

66818  eff.  3-4-98 10515 


614.4270—614.4320  (Subpart  G) 
Regulation  at  62  FR  66818  eff. 
3-4-98 10515 

614.4321    Regulation    at    62    FR 

66818  eff.  3-4-98 10515 

614.4335  Regulation    at    62    FR 

63646  eff.  3-4-98 10515 

614.4336  Regulation    at    62    FR 

63647  eff.  3-4-98 10515 

614.4350     (a)     revised     (effective 

date  pending) 36547 

Regulation  at  63  FR  36547  eff. 

8-6-98 41958 

614.4367    Regulation    at    62    FR 

63647  eff.  3-4-98 10515 

614.4640—614.4600  (Subpart  P)  Re- 
vised (effective  date  pending) 
36547 

Regulation  at  63  FR  36547  eff. 

8-6-98 41958 

615.5135  Introductory  text 
amended  (efTective  date 
pending) 39225 

Regulation  at  63  FR  39225  eff. 

9-14-98 49265 

615.5180—615.5182  (Subpart  G) 
Added  (effective  date  pend- 
ing)  39225 

Regulation  at  63  FR  39225  eff. 

9-14-98 49265 

615.5201  (h)  amended;  (d)  through 
(n)  redesignated  as  (e) 
through  (i).  (k).  (1)  and  (n) 
through  (q);  new  (d).  new  (j) 
and  new  (m)  added  (effective 
date  pending) 39225 

Regulation  at  63  FR  39225  eff. 

9-14-98 49265 

615.5210  (a),  (b).  (e)  introductory 
text.  (1).  (6).  (10),  (f)(2)(i).  (ii). 
(iii)  heading,  (iv),  (3)(ii)(A) 
and  (iii)  revised;  (e)(ll) 
added;  (f)(2)(v)  removed  (ef- 
fective date  pending) 39226 

Regulation  at  63  FR  39226  eff. 
9-14-98 49265 

(f)(3)(ii)(CK2)  corrected 58289 

615.5220  Introductory  text  and  (a) 
through  (h)  redesignated  as 
(a)  introductory  text  and  (1) 
through  (8);  new  (b)  added 
(effective  date  pending) 39227 

Regulation  at  63  FR  39227  eff. 

9-14-98 49265 

615.5230    (b)(5)    added    (effective 

date  pending) 39228 
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TITLE  12  Chapter  Vl-Con. 

Regulation  at  63  FR  39228  eff. 

9-14-98 49265 

615.5260  (a)(3)(ii)  revised  (effec- 
tive date  pending) 39228 

Regulation  at  63  FR  39228  eff. 

9-14-98 49265 

615.5301  (a).  (bKDdD.  (iil).  (2Kil). 
(3).  (4).  (5).  (i)(2).  (3).  (4)  and 
(7)    revised    (effective    date 

pending) 39228 

Regulation  at  63  FR  39228  eff. 

9-14-98 49265 

615.5330  Revised   (effective   date 

pending) 39228 

Regulation  at  63  FR  39228  eff. 

9-14-98 49265 

615.5335   Revised   (effective   date 

pending) 39229 

Regulation  at  63  FR  39229  eff. 

9-14-98 49265 

615.5350    (b)(7)    added    (effective 

date  pending) 39229 

Regulation  at  63  FR  39229  eff. 

9-14-98 49265 

615.5355  (a)(4)  revised  (effective 

date  pending) 39229 

Regulation  at  63  FR  39229  eff. 
9-14-98 49265 

615.5450  Regulation  at  62  FR 
53229  eff.  1-27-98 5223 

615.5451  Regulation  at  62  FR 
53229  eff.  1-27-98 5223 

615.5452  Regulation  at  62  FR 
53229  eff.  1-27-98 5223 

615.5454  Regulation  at  62  FR 
53229  eff.  1-27-98 5223 

615.5455  Regulation    at    62    FR 

53229  eff.  1-27-98 5223 

615.5457    Regulation    at    62    FR 

53230  eff.  1-27-98 5223 

615.5460    Regulation    at    62    FR 

53230  eff.  1-27-98 5223 

620.1  (j)  amended  (effective  date 

pending) 39229 

Regulation  at  63  FR  39229  eff. 

9-14-98 49265 

620.5    Amended    (effective    date 

pending) 36549 

(d)(2).  (g)(4)(v)  and  (vi)  amend- 
ed; (f)(3)  revised;  (0(4)  added 
(effective  date  pending) 39229 

Regulation  at  63  FR  36549  eff. 
8-&-98 41958 

Regulation  at  63  FR  39229  eff. 
»-14-98 49265 


627    Heading    revised    (effective 

date  pending) 5724 

Authority  citation  revised 5724 

Regulation  at  63  FR  5724  eff.  3- 

13-98 12401 

627.2700   Revised   (effective   date 

pending) 5724 

Regulation  at  63  FR  5724  eff.  3- 

13-98 12401 

627.2710  (b)(1)  and  (3)  revised  (ef- 
fective date  pending) 39229 

Regulation  at  63  FR  39229  eff. 

9-14-98 49265 

627.2720  (a)  removed;  (b)  through 
(f)  redesignated  as  (a) 
through  (e);  new  (b)  revised 

(effective  date  pending) 5724 

Regulation  at  63  FR  5724  eff.  3- 

13-98 12401 

627.2730  (b)  removed;  (c)  redesig- 
nated as  (b);  new  (b)  revised 

(effective  date  pending) 5724 

Regulation  at  63  FR  5724  eff.  3- 

13-98 12401 

627.2795—627.2797  (Subpart  D) 
Added  (effective  date  pend- 
ing)  5725 

Regulation  at  63  FR  5725  eff.  3- 
1^98 12401 

630.20  (a)(lKv)  amended  (effec- 
tive date  pending) 36549 

Regulation  at  63  FR  36549  eff. 
S-6-98 41958 

Chapter  VII— Notiortal  Credit 
Union  Administration  (Parts 
700-799) 

Chapter  VII  Interpretive  rulings 

24099 

701  Comment  period  extension 65532 

701.1  Revised 4373.  72018 

701.19  (a)  amended;  interim .....14026 

(a)  amended 52147 

701.21  (c)(5)  amended;  (h)  re- 
moved; Interim 51799 

701.23  (bKlKlv)  amended;   (bK3) 

revised 70998 

701.26  (a)  designation  and  (b)  re- 
moved  10756 

701.27  Removed 10756 

701.29  (g)(7)  added;  eff.  1-25-99 71214 

701.36  (b)(4)(iv)  amended 10756 

(b)(4)(iv)  corrected 71342 

703.30  (g)  removed;  (h)  through 
(1)  redesignated  as  (g) 
through  (k) 24104 
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f3.50  Regulation  at  62  FR  64147 

confirmed 24104 

(b)(2)  revised 24105 

#3.60  Regulation  at  62  FR  64147 

confirmed 24104 

#3.80  Regulation  at  62  FR  64147 

confirmed 24104 

fS.lOO  Regulation  at  62  FR  64148 

confirmed 24104 

(e)  revised 24105 

,(13.130  Revised 24105 

'  #3.150  Regulation  at  62  FR  64148 

confirmed 24104 

'  #4.5  (c)(6)  revised 24105 

"#4.11  (e)  amended 10756 

"04  Appendix  B  amended 24105 

"08a  Heading  and  authority  cita- 
tion revised 10517 

Revised;  interim 65532 

7#8a  Appendix  A  amended 10517 

b.301  (a)(1)  and  (b)(1)  amended 

10519 

b.302  (a)(1).  (2).  (b)(1)  and  (2) 

amended 10519 

2  Added 10756 

Comment  period  extension 65532 

3  (a)(7)  and  (8)(ii)  amended; 

(a)(9)  added;  interim 51799 

Added;  interim 51799 

Comment  period  extension 65532 

4  Authority  citation  revised 14026, 

52147 
14.1  Amended;  heading  revised; 

interim 14026 

Heading  revised;  amended 52147 

1  Comment  period  extension 65532 

"41.203  (a)  amended;  interim 51802 

"91.5  (a)(2)  revised 5859 

791.6  (a)  amended 5859 

2  Authority  citation  revised 14338 

01—792.32  (Subpart  A)  Re- 
vised  14338 

20—792.37  (Subpart  B)  Redes- 
ignated      as       792.52—792.69 

(Subparts) 14338 

52—792.69  (Subpart  E)  Redes- 
ignated from  792.20—792.37 
(Subpart  B); 14338 

Chapter  IX— Federal  Housing 
FirKmce  Board  (Parts  900—999) 

Authority  citation  revised 3455 

C. 1—900.5  (Subpart  A)  Appendix 
A  amended 3455 
.51  Amended 65687 

I IM  Revised;  interim 37485 


910.3  Revised 8059 

912  Revised 8059 

922  Removed 65687 

931.5  Redesingated  from  931.11 65687 

931.6  Redesingated  from  931.12 65687 

931.11  Redesignated  as  931.5 65687 

931.12  Redesignated  as  931.6 65687 

931.13  Removed 65687 

931.14  Removed 65687 

931.15  Removed 65687 

931.16  Removed 65687 

931.17  Removed 65687 

931.18  Removed 65687 

931.19  Removed 65687 

931.20  Removed 65687 

931.21  Removed 65687 

931.23  Removed 65687 

931.24  Removed 65687 

931.25  Removed 65687 

931.26  Removed 65687 

931.30  Removed 65687 

931.32  Removed „ 65687 

931.34  Removed .;... 65687 

931.36  Removed 65687 

931.38  Removed Iv, 65687 

931.40  Removed 65687 

932  Authority  citation  revised 3455, 

65688 

Heading  revised 6568'r 

932.1—932.2   Designated   as   Sub- 
part A;  heading  added 65688 

932.1  Revised; 65688 

932.2  Added 65688 

932.3—932.17  Designated  as  Sub- 
part B;  heading  added 65688 

932.3  Redesignated  as  932.17 65687 

Added 65688 

923.4  Added 65689 

923.5  Added 65689 

923.6  Added 65689 

923.7  Added 65689 

923.8  Revised 65690 

932.9  Revised 65690 

932.10  Revised 65690 

932.11  (b)  revised 3455 

Revised 65690 

932.12  Revised 65681 

932.13  Revised 65691 

932.14  Revised 65691 

9^.15  Removed;  new  932.15  redes- 

iernated     from     932.20     and 
amended..... 65692 

932.16  Removed;  new  932.16  redes- 
ignated from  932.26 65692 

932.17  Redesignated  from  932.27 65692 

932.18—932.19  Designated  as  Sub- 
part C;  heading  added 65682 
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TITLE  12  Chapter  IX-Con. 

932.18  Removed;  new  932.18  redes- 
igrnated  from  932.40:  heading 
and  (a)  introductory  text  re- 
vised; (d)  removed 65692 

932.19  Removed;  new  932.19  redes- 
igrnated  from  932.41;  heading 
revised 65692 

932.20  Redesignated  as  932.15 65692 

932.21  Removed 65692 

932.22  Removed 65692 

932.23  Removed 65692 

932.26  Redesignated  as  932.16 65692 

932.27  Redesignated  as  932.17 65692 

932.28  Removed 65692 

932.29  Removed 65692 

932.40  (d)  revised 30587 

Redesignated  as  932.18 65692 

932.41  (b)(2)  and  (c)(3)(ii)  revised: 
(c)(3)(iv)  added:  (d)  amended: 
(f)  removed;  (g)  redesigrnated 
as(f) 30587 

(cK2)(ii)  amended 65544 

Redesignated  as  932.19 65692 

932.43  Removed 65692 

932.50  Removed 65692 

932.51  Removed 65692 

932.60  Removed 65692 

932.61  Removed 65692 

932.62  Removed 65692 

933  Authority  citation  revised 3455 

933.1  (cc)  revised 3465 

(nKlXiii)     revised;     (bb)(6){iil) 

and     (7)     amended:     (bb)(8) 

added 35127 

(1),  (z)  and  (aa)  amended;  (u), 
(X)  and  (y)  revised;  (ee)  added 
40023 

933.2  (c)(2)  amended 40023 

933.3  (c)  amended 40023 

933.4  (d)  added 40024 

933.9  Amended 40023 

933.10  Amended 40023 

933.11  (aXD,  (3).  (4).  (b)(1).  (2). 
(3)(i)  introductory  text  and 

(ii)  amended 40023 

(bK3)(i)(B)  and  (C)  revised 40024 

933.12  (a)  amended 40023 

933.14  (a)  heading  removed;  (a)(1) 
revised;  (b)  removed 40024 

933.15  (a)(i)  and  (ii)  amended 40023 

(c)  added 40024 

933.16  Amended 40023 

933.17  (e)(1)  introductory  text, 
(i).  (2)(i).  (3Ki)  and  (f)(1) 
amended 40023 


933.18  (a)(1)  amended:  (e)  revised 

65692 

933.20  (b)(1)  and  (2)  amended 40024 

(e)  revised 65692 

933.22  (b)(1)  amended 65692 

933.24  (b)(3)  amended;  (b)(4)  re- 
moved  65692 

933.25  (e)  amended;  (f)  removed 65692 

933.26  (d)  amended;  (e)  removed 65692 

933.27  (f)  amended;  (g)  removed 65692 

933.28  (c)  amended;  (d)  removed 65692 

934.16  Regulation  at  62  FR  65198 
confirmed 39702 

934.17  Redesignated  from  932.3 65687 

935.1  Amended 35128.  65545 

935.7  Removed 65545 

935.13  (a)(5)  revised 65545 

935.14  (b)(2)  revised ....65545 

936  Added 65699 

936.1  (g)  and  (h)  revised 65545 

936.5  (e)  revised 65545 

936.6  (a)(5)  added:  (b)  removed; 
(c)  redesignated  as  (b);  (a)  in- 
troductory text.  (2)  and  (4) 

new  (b)  revised 65545 

936.7  Revised 65545 

937  Added 39704 

938  Added 65699 

941.17  (f)(2)  revised 65693 

943.6  (c)  revised 65700 

960.1  Amended;  interim 27672 

960.4  (d)  revised;  interim 27672 

960.5  (bK9).  (10)(i)(C)  and  (ii)  re- 
vised; interim 27672 

960.6  (bK4)(ll)  and  (Hi)  amended; 
(b)(4)(ivKA).  (C)(2).  (D).  (F)(*) 

and  (10)  revised;  interim 27673 

960.7  (a)  revised;  interim 27673 

960.9  Introductory  text  revised; 

interim 27673 

960.12  (e)  revised;  interim 27673 

960.13  (c)(4).  (5)(iv).  (d)(1)  and 
(2Kiv)  revised;  Interim 27673 

970  (Subchapter  F)  Added 65546 

Chapter  XV— Department  of  ttie 
Treasury  (Parts  1500-1599) 

Chapter  XV  Heading  revised .57237 

1502  Removed 57237 

1503  Removed , 57237 

1505  Removed 57237 

1506  Removed 57237 

1507  Removed 57237 
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ter  XVII— Office  of  Federal 

Housing    Enterprise    Oversight, 

Deportment    of    Housing    and 

I  Urtxin      Developnnent      (Parts 

1701-1799) 

|10  Added 71005 

720  Added;  interim 8844 

I  Regulation  at  63  FR  8844  con- 
firmed  26063 


Proposed  Rules: 


2640 

67524 

43052 

16708 

.12326.  14552 
..9453.  12329 
.14555 


MB 67516 

210 12700,  68701 

211 67516 

2J2 43052 

il3 14538.  67434 

220 2840.16446 

221 2840.  16446 

224 2840.16446 

2i5 67516 

226 ..6112.  14548.  67434 

229 12700.  66499.  68701.  69027.  72216 

230 14532 

230 32766.32768 

303 66339 

309 29 

326 67529 

3^ 38M1 

7 66339 


z 


48 43052 

357 10349 

^ 66339 

404 41478.  48452 

502 43642 

344 18149 

345 49874 

43327 

49874 

51305 

1044.  17966.  20252.  67536 

1044 

3f 14844.43052 

?4 14844 

(Ch.  VI) 44176,  64013 

II 13564.  49305,  60219,  69229 

M.... .^ 56873.  60219.  69229 

ib 33281 


616 56873 

618 56873.  60219.  69229 

620 49305 

621 56873 

700—799  (Ch.  VII) 57938 

701 41976.  41978.  49164.  57942.  59742 

708a 5898 

708b 5898 

711 57945 

712 65714 

714 57950 

922 26532 

931 26532 

932 ^ 26532 

933 ...8364,26532 

934 .— 26532 

935 25718.67625 

937 5315 

938 .". 25726 

941 26532 

970 25718 

1780 51031 

TITLE  13-BUSINESS  CREDIT  AND 
ASSISTANCE 

Chapter  I— SnrKill  Business 
Administration  (Parts  1  - 1 99) 

107  Authority  citation  revised 5865 

107.50  Amended 5865 

107.110  Removed 5865 

107.120  Revised 5865 

107.150   (a)(1)   introductory   text 

revised 5866 

107.210  Revised 5866 

107.220  Removed 5866 

107.230   (d)(4)   introductory   text 

revised 5866 

107.503  (a),  (b)  and  (e)  revised;  (c) 

amended 5866 

107.660  (d)  redesignated  as  (e): 

new  (d)  added 5866 

107.710  (b)  and  (c)  revised:   (e) 

amended 5866 

107.720  (b)(2)  and  (c)(1)  introduc- 
tory    text     revised:     (b)(3) 

added., 5867 

107.730  (dK3Miv)  revised... 5867 

107.740  (a)  revised 5867 

107.865  (c)(1).  (4)(i)  and  (d)(4)  re- 
vised; (gXD  through  (10)  re- 
designated as  (g)(2)  through 

(UK  new  (g)(1)  added 5867 

107.865  (cK2)  amended;  (dXD  re- 
vised  5867 
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TITLE  13  Chapter  l-Con. 

107.1100  Revised 5868 

107.1110  Removed 5868 

107.1120  (c)  revised;  (d),  (e)  and  (f) 
redesignated  as  (e),   (f)  and 

(g);  new  (d)  added 5868 

107.1130  Heading,  (a),  (b)  and  (c) 

revised;  (d)  added 5868 

107.1160  Introductory  text  added 

5868 

107.1200  (c)  and  (d)  revised 5868 

107.1210  Revised 5868 

107.1230  (a)  and  (b)  revised 5868 

107.1240  (aKD.  (b).  (c)  and  (d)  re- 
vised  5868 

107.1350      Undesignated      center 

heading  removed 5869 

107.1350  Redesignated  as  107.1585 

5869 

107.1400   Heading   and    introduc- 
tory text  revised 5869 

107.1420  Revised 5869 

107.1430  Amended 5869 

107.1600  {b)(l).  (4)  and  (f)(2)  re- 
vised; (e)  amended 5869 

107.1505    (a)    introductory    text 
amended;   (a)(1),   (2)  and  (3) 

added;  (b)  revised 5869 

107.1510   Introductory    text    and 
(d)(l)(ii)  revised;  (c)  amended 

5870 

107.1520  Revised 5870 

107.1530  (c).  (e)(2)  and  (h)  revised; 

(e)(3)  and  (4)  removed 5871 

107.1540        Introductory        text 

amended.: .' 5871 

107.1550        Introductory        text 
amended;  (a)(1),  (b)  and  (c)(3) 

revised 5871 

107.1560  Introductory  text  and  (e) 
table  amended;  (aXD.  (4)  and 

(b)  revised 5872 

107.1570        Introductory        text 
amended;  (bXD  heading,  (i) 

and  (ii)  revised 5872 

107.1575  Added 5872 

107.1580  (a)  heading  and   intro- 
ductory text  revised 5872 

107.1585       Redesignated       from 

107.1350  and  revised 5869 

107.1590    (aXD    revised;    (c)    re- 
moved;  (d)  redesignated  as 

(c) 5873 

107.1600  (a)  amended:  (b)  revised 

5873 

107.1720  Added 5873 

107.1820  (eK9)  revised 6873  I 


107.1830  (a)  revised 5873 

115  Authority  ciUtion  revised 12605 

115.61  Amended 12605 

120.845  Revised;  interim 24740 

121  Authority  citation  revised 31907, 

46642 

Waiver .38742 

Compliance  date  notice 56786 

121.103  (f)(2)  revised;  (0(3)  and  (4) 
redesignated  as  (0(4)  and  (5); 

new  (0(3)  added 35738 

121.401  Amended 31907 

Revised 46642 

121.413  Added 46642 

121.1001    (aX5)    redesignated    as 

(aX6);  new  (a)(5)  added 31907 

(aX2)  through  (6)  redesignated 
as    (aX3)    through    (7);    new 

(aX2)  added;  (bX2)  revised. 35739 

121.1008  (a)  revised ....31906 

121.1103  (a)  revised 35739 

123.18  Added 15072 

123.19  Added 15072 

123.20  Added 15073 

123.201  (d),  (e)  and  (0  added 46644 

Regulation  at  62  FR  35337  con- 
firmed  46645 

123.202  (a)  amended 46644 

123.301  (a),  (c)  and  (d)  amended; 

(e)  through  (h)  added 46644 

124.1—124.704  (Subpart  A)  Re- 
vised  35739 

124.108  (O  added 35772 

124.302  (d)  added 35772 

124.403  (d)  added 35772 

124.504   (d)  redesignated  as   (e); 

new  (d)  added 35772 

124.601—124.610  (Subpart  B)  Re- 
designated as 
124.1001—124.1010  (Subpart  B) 

35739 

124.1001—124.1024  (Subpart  B)  Re- 
vised  35772 

125  Authority  citation  revised 31908, 

46642 
Compliance  date  notice 66786 

125.2  (aXl)  amended 31906 

125.3  (b)  and  (c)  revised;  (d) 
amended 31908 

125.7  Added 46642 

126  Added 31908 

134.201  Amended 36766 

134.202  (c)  and  (d)  amended 36766 

134.208  (aX2).  (3)  and  (4)  redesig- 
nated as  (aX3).  (4)  and  (6); 

new  (a)(2)  added 35766 
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134,111  (d)  added... 35766 

134fil3  (a)  amended 35766 

134  222  (a)(2)  amended 35766 

134U0I— 134.418  (Subpart  D)  Re- 
\  designated                            as 
i34.501— 134.134.518     (Subpart 
E);  new  134.401—134.408  (Sub- 
part D)  added 35766 

Proposed  Rules: 

120 24753.  27219,  29676.  43330 

121  J... 5480.  16148. 16882.  18150,  20139.  20447 

123 20140 

125 16148.  18150 

126 16148.  18150 


IE  14-AERONAUTICS  AND 
SPACE 

Chi^ter  I— Federal  Aviation  Ad- 
ministroNon,  Department  of 
Ironsportation  (Parts  1—199) 

Cluipter  I  Disposition  of  com- 

fnents 56539 

1  Tsjchnical  correction 23338 

1.2  Amended 8318 

ll.Ml  (b)  Uble  amended  (0MB 

iiumbers) 25573.31866 

21  E^Tective  date  confirmation 6808 

Sbecial  FAA  conditions....  16089.  26422. 
j;  32972. 34784 

23  special  FAA  conditions 4563.  40638. 

:  55012.  62930.  71369 

TOchnical  correction 53278 

23.901  (d)(2)  revised 14797 

23.ai3  (a)(2)  revised 14798 

25  ai)ecial  FAA  conditions  ....3023. 13773, 
1 1  17090.  34121.  38075.  44993.  59692 

Tnchnical  correction 23338.  53278 

25.101  (1)  added 8318 

25.105  (c)(1)  revised 8318 

25.107  (a)(2)  revised... 8318 

(a)(1)  and  (e)  introductory  text 

amended 8848 

25.109  (b).  (c),  (d)  redesignated  as 
i),  (g)  and  (h);  (a)  and  new 
}>  introductory  text  revised: 
lew  (b).  new  (c),  new  (d),  (f) 
id  (i)  added:  new  (h)  amend- 
ed  8318 

(a)  amended 8848 

(b)  redesignated  as  (c):  (a) 
imtroductory  text,  (1)  and 
ilew  (0)  revised:  new  (b) 
idded 8320 


25.115  (a)  revised 8320 

25.119  Heading  amended 8848 

25.233  (a)  amended 8848 

25.349  Introductory  text  amend- 
ed  8848 

25.481  (a)(3)  amended 8848 

25.493   (c)    revised:    (d)   and   (e) 

added 29072 

25.571  (a)  introductory  text,  (3). 

(b)    introductory    text.    (1). 

(5Mii)  and  (eXD  revised 15714 

(b)  corrected 23338 

25.735  (0  Introductory  text  and 

(2)  revised:  (h)  added 8320 

25.807  (fK4)  and  (j)  added 8848 

(f)(4)  corrected 12862 

25.832  (a)  introductory  text  and 

(2)  amended 8848 

25.855  (c)  revised 8048 

25.867  (cK2)  revised;  (d)  removed 

8048 

25.858  Heading  and  introductory 

text  revised 8048 

25.903  (c)  amended 8848 

(a)(2)  revised 14798 

25.1185  (a)  amended 8848 

25.1533  (a)(3)  revised 8321 

25  Appendix  F  amended 8848 

27  Special  FAA  conditions. ...26422.  34786 

27.625  (d)  added 43285 

27.785    Heading    revised;     (k)(2) 

amended 43285 

27.975  (b)  amended 43285 

27.1329  (f)  added 43285 

27.1365  (c)  added 43285 

29  Special  FAA  conditions. ...32972.  34784 

29.625  (d)  added 43285 

29.785    Heading    revised;     (k)(2) 

amended 43285 

29.923     (a)     introductory     text 

amended 43285 

29.975  (a)(7)  amended 43285 

29.1329  (f)  added 43285 

29.1351  (dXlKiii)  removed 43285 

29.1359  (c)  added 43285 

33  Special  FAA  conditions 33529 

33.77  (c)  and  (e)  revised 14798 

(e)  table  corrected 53278 

33.78  Added 14799 

33  Appendix  B  added , 14799 

36  Appendix   A  corrected;   CFR 

correction 26063 

39.13 660. 1336. 1339.  1736.  1737. 1740. 

1902.  1906.  1907.  1909.  1910. 
1912—1914.  2594.  2597.  3031.  3457. 
3459.  3809.  4156.  4158.  4161.  4162. 
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TITLE  14  Chapter  l-Con. 

4375,  4564,  4567,  4569,  5224.  5226. 
5227.  5726,  5875—5877,  5879.  5780. 

5782.  6065.  6068.  6070,  6630.  6634. 
6636— €638.  6641.  6643.  6840.  6841, 

6843.  6845.  7639.  7641,  7643.  7645. 

7647.  7651.  7665.  7659.  7663.  7667. 

7671,  7675,  7679,  7683,  7687,  7688, 

7692,  7695,  7697,  8065,  8069,  8073. 

8077.  8081,  8085,  8089,  8093,  8849. 

8851,  9404.  9406,  9408,  9731,  9733. 

9735,  9926,  9927,  9929,  9931,  9933. 
9934,  9936,  9937,  9939,  10296.  10298. 

10301,  10302.  10522.  10526,  10528. 

11107.  11110.  11111.  11112,  11114. 

11115.  11117.  11820.  11821,  11822, 

11824,  11986,  11988,  12402,  12404. 

12406.  12407,  12409.  12606.  12608, 

12610.  12612.  12613.  12615,  12616, 

12618.  13118.  13332.  13334.  13336. 

13488.  13490.  13492.  13494.  13496. 

13498.  13499.  13501.  13504,  13506, 

13508.  13510.  13511.  13513.  13515. 

13776,  13777,  14028.  14603.  14806. 

15074.  15076,  15077.  15079.  15286. 

15747,  15750.  15752,  15754.  15755, 

15757,  16093,  16095,  16097.  16099, 

16102.  16104.  16106.  16108,  16109. 

16111,  16113,  16679.  16680.  16682. 

16884.  16886,  16887.  17317.  17319. 

17321.  17322,  17324.  17325.  17670. 

17672.  17674,  17676,  17677,  17679. 

17932.  17934.  18118.  18120,  18121, 

18310.  18818.  19173.  19175,  19177. 

19179,  19182.  19184.  19384,  19386, 

19387,  19390,  19391,  19393.  19654. 

19798,  20063.  20065,  20067.  20300. 

20301,  20303.  20304,  20305,  20307. 

20309.  20310.  20312.  20528.  23201. 

23202.  23204,  23206,  23375,  23377, 

23378.  23380,  23381,  23384,  23659. 

23661.  24388.  24390.  24742.  24744. 

24912.  24913.  24915.  24916.  25159. 

25390.  26065.  26425.  26427.  26428. 

26430.  26441.  26715.  26965.  26967. 

26969,  27195.  27197.  27199.  27451. 

27453.  27463,  27473,  27675.  27676. 

27835.  28218.  28220,  28481.  28483. 

28484.  29095,  29097,  29098.  29100. 

29101.  29103.  29344.  29545.  29547. 

30112.  30113.  30115.  30116.  30117. 

30119.  30120.  30121.  30123.  30124. 

30371.  30373.  30374.  30376,  30378, 

30379,  30588.  31105,  31107,  31108, 
31109,  31339,  31342,  31346—31350, 

31607.  31609,  31610,  31611,  31613. 

31614.  31616.  31617.  31917.  32120. 


32123.  32606.  32607.  32609.  32610. 

32719.  32721.  32975,  32976,  33244, 

33245.  33247.  33531.  33534.  33537. 

33538.  33540.  34269.  34270.  34272. 

34276.  34556.  34557.  34559.  34560. 

34561.  34563.  34564,  34566.  34569. 

34570.  34572.  34573.  34575,  34577. 

34579.  34581.  34582,  34584.  34586. 

34589.  34590,  34591,  34790,  34791, 

34797,  34799,  34802,  34803.  34804, 

35129,  31131,  31135,  31138,  31140. 
31142,  35790—35792,  35794,  35795, 

35797,  36160,  36551,  36552,  36564, 

36831,  36833,  36834,  36837,  37063, 

37065,  37762,  37764,  37766,  38078. 

38080.  38082.  38285.  38287.  38288. 

38290.  38292.  38294.  38297.  38464. 

38466.  39017.  39019,  39230.  39232. 

39484.  39486.  39488,  39490,  39492, 

39494.  39496.  40360.  40362,  40642. 

40806.  40808.  40810.  40811.  40813. 

40815.  40817.  40818.  40820.  41186. 

41394.  41716.  42203.  42204.  42206. 

42208,  42209.  42212.  42213.  42215. 

42216,  42218,  42220,  42221,  42222. 

42692,  43071,  43072,  43296,  43298. 

43300.  43611.  43613.  43616.  43616. 

44371.  44374.  44547,  44553,  45169, 

45681.  45683.  45686.  45687,  45688, 

45690,  45692,  46162,  46166.  46646. 

46648.  46869.  46871.  46873.  46874. 

46876.  46877.  46879.  47424.  48418. 

48420,  48421,  48423,  48426,  48426, 

48572,  48574,  48998,  49266,  49269, 

49271,  49273,  49274.  49277.  49279. 

49281.  49416.  49417.  49419.  49421. 

49422.  49426.  49654.  49656.  49656. 

49669.  49661.  49663.  49820.  50130, 

50131.  50133,  50136,  50137,  50138, 

50483,  50485,  50486.  50489.  50491. 

60493.  60494,  50497,  50499,  50501, 

50502,  50504,  50506,  60508.  50610. 

50612.  60513.  56615.  60764.  50766. 

50981.  50983.  50985.  50989.  50991. 

51276.  51278.  51280,  61282,  51524, 

61526,  61803,  51806,  62151,  52163, 

62580,  52684.  52586.  62688.  52963, 
53650—53562,  63664,  53555,  63667. 

53659.  53661.  53663.  53799.  63801. 

54663.  64665.  54567.  64668.  64570. 

54671.  66322.  65325.  66326.  65328. 

56501.  55503.  66606.  65508.  66516, 

65519.  55521.  55523.  66625.  65528. 

66529.  55784.  55942.  66642.  56643. 

66645.  66646.  56548.  57049.  67242. 

57246.  57578.  67580.  67681.  67682. 
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57584.  57896.  58291,  58623.  58625. 

58626.  59207.  59462.  58695.  59697. 

59699.  59700.  62933.  62936.  63131. 

63133.  63136.  63138.  63389.  63391, 

63397—63399,  63401.  63403.  63598. 

63599.  63786.  63976.  64177.  64598. 

64599.  64601.  64604.  64605,  64607, 

64609.  64611.  64613.  64845.  64847. 

64849,  64851.  64855,  64857,  64859, 

65045,  65048.  65052,  65053,  65055, 

65059.  65549.  66419—66421.  66423. 

66738.  66742.  66746.  66747.  66754. 

67771.  67774,  67776,  68166,  68173, 

69187.  69189.  70639,  70641,  71216 

Q(^rrected....4, 11368,  18308.  24210.  24389, 

31356,  36835,  38743,  39233,  45170. 

47091.  49819.  51520.  52961.  54038. 

55918.  58102.  63967.  66980.  71342 

Btf.  1-6-99 54041 

Elf.  1-&-99 54348.  70321.  72149 

Bff.  1-15-99 55016.  67576.  72145 

1-12-99 63392.  63395 

1-4-99 64602,69998 

Ejlff.  1-9-99 65049 

Ejff.  1-8-99 65057 

.  1-29-99 65701,  70000 

.  1-7-99 66736,  66740,  66752 

.  1-19-99 66744,  68671.  68673 

^tf.  1-14-99 68168.  68170.  68172.  71742 

Eljf.  2-12-99 68674 

EJff.  1-20-99 69178.  69182 

Ejff.  2-16-99 70002 

1-22-99 70003.  70004.  70007 

1-25-99 70318.  70322.  70323 

1-2&-99 70636 

2-5-99 70637.70642 

2-2-99 71577.71580 

flff.  2-8-99 72131.  72134 

Ef)f.  3-12-99 72139 

E^.  3-l»-99 72140.  72142 

61  $ti'AR  No.  73  revised 666 

61.2  (a)  and  (b)  introductory  text 

revised 20286 

imoved 53536 

61.^^  (h)  heading  and  (i)(l)  intro- 

uctory  text  revised 20286 

61.33  (a)(1)  revised 20286 

61.39  (a)(6)  introductory  text  re- 
vised  20286 

61.4E  (b)  revised 20286 

61.SI1  (d).  (e)(lKi).  (ii)  and  (4)(i) 

levised;  (e)(l)(iii)  added 20286 

61.$t    (c)   introductory   text  re- 
rised;    (g)   and   (h)   redesig- 
nated as  (h)  and  (i);  new  (g) 
1  idded 20287 


61.63  (d)(5).  (fXlO)  and  (g)(10)  re- 
vised  20287 

61.87  (a)  revised 20287 

61.109  (f).  (g)(2).  (4).  (h)  introduc- 
tory text,  (l)(i)  and  (ii)  re- 
vised  20287 

61.129  (b)(4)  introductory  text, 
(f),  (g)(5)  introductory  text. 
(h)(4)  introductory  text. 
(i)(A).  (B)  and  (ii)(A)  revised 


.20288 


61.157  (bM3).  (fX2).  (g)  introduc- 
tory text.  (8).  (h)  introduc- 
tory   text.    (1)    introductory 

text  and  (8)  revised 20288 

61.159  (aK4)  introductory  text  re- 
vised  20288 

61.161  (aX3)  and  (4)  revised 20289 

61.163  (aK3)  introductory  text  re- 
vised  20289 

61.197  Revised 20289 

61.199  (a)  revised 20289 

67.5  Removed 53536 

71.1 191&-1917.  2136—2138.  2599,  2601. 

2885—2890.  4165.  4377—4392. 

5228—5232.  7058—7062,  7064, 

7282—7284,  8094.  8096.  8098—8100. 

8343.  8344.  8346.  8563—8565.  9135. 

9410—9413.  10759.  11990—11992. 

112619—12621.  12623—12626. 

12628—12631.  12633—12636. 

12638-12641.  12989.  12991.  12992. 

13779.  13780.  14346—14348,  14344. 

14345. 14348.  14604.  14606,  14607, 

14608,  15080—15063,  16048.  16889, 

16890,  17092,  17935,  17936.  18312. 

18314.  19394,  19395,  19397. 

20068—20071.  20529.  20530.  23206. 

24390.  24745.  24746.  26446—26451. 

26970—26978.  27202.  27475.  27477. 

27478.  27480.  27481.  28892.  29104. 

29943.  29944.  30041.  30126,  30127, 

30381.  30588—30595,  31352—31354, 

31356,  31618,  31619.  31620.  31621. 

32722.  32723.  33641—33544.  33841. 

33842.  33843.  34805.  34806,  34807, 

35506,  36566.  36839—36842. 

36844—36846.  37489.  38467.  39234. 

39235.  39497—39504.  39706-39708. 

40170.  40172.  40173.  40174.  40175. 

40363.  40644—40647.  40822.  41717. 

42224.  42693.  42695.  42696.  42697. 

43073.  43074.  43618.  43619.  43620. 

43621,  43622,  44125.  44126.  44128. 

44376,  44379.  44380.  45395, 

45694—45697.  45937.  46938.  45839. 
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TITLE  14  Chapter  l-Con. 

46166,  46167,  47151—47154,  48081. 

48428,  48575,  49282—49284,  50141, 

50143,  50993,  51808—51810, 

51812-51814,  51816,  51817,  52589, 

52590,  52964—52966,  53279,  54350, 

55532.  55942,  56125,  56551.  57588, 

58296,  58628,  59702—59706,  62936, 

63139,  63140,  63977.  64179,  65976. 

66424,  66425.  66755,  68676,  69190, 

70324 

Corrected 924,  1884,  1997,  2891,  3618. 

4529,  6001,  7699,  8255.  8346,  8347, 
9912,  9940,  11118,  11991.  12401, 
14603,  14604.  14607,  14608.  16408, 
19396,  20447,  20684,  30380.  30816, 
35130,  35309,  36162,  37066,  37943, 
38467,  40643,  40951,  41323,  41959, 
42665,  45109,  46511,  46881,  47091. 
47155,  51283,  52591,  53747,  53802. 
54350,  56707,  58627,  58811.  59842, 
59878,  63601,  63967,  63967.  66235, 
66424,  67172,  67724,  68391,  71217, 

71219 
Regulation  at  63  FR  4163  de- 
layed to  3-2ft-98 7698 

Regulation  at  63  FR  39236  eff. 

date  delayed 43623 

Added;  eff  9-16-98  through  9-lS- 
99 50140 

Eff.  1-28^99. ...54351,  55329^^^^55332r55531. 

55532,  56649,  56550,  57586,  57587, 

58300,  58629.  58630.  63600-63602. 

64411.  64615.  64860—64867.  66980. 

69190  71219 

Eff.  3-26-99 63141.  64181,  64182. 

66981—66983,  68174,  70326,  70328. 
70329.  70331.  72154—72156 

Eff.  6-20-99 70327.  70332 

71.5      Amended:      eff.      9-16-98 

through  9-15-99 50140 

71.31      Amended:      eff      9-16-98 

through  9-15-99 50140 

71.33    (c)    amended;    eff    9-16-98 

through  9-16-99 50140 

71.41      Amended;      eff      9-16-98 

through  9-15-99 50140 

71.51      Amended:      eff      ^16-98 

through  9-16-99 50140 

71.61      Amended;      eff      9-16-98 

through  9-15-99 50140 

71.71  (b)  through  (f)  amended;  eff 

9-16-98  through  9-15-99 50140 

71.79      Amended;      eff      9-lft-98 

through  9-16-99 50140 

71.901    (a)   amended;    eff  9-16-98 

through  9-16-99 S0140  I 


73.19  (a)  and  (c)  revised 16890 

73.25 32724 

73.29 63280 

73.50 32725 

73.52 32725 

73.53 53804 

73.60 46649 

91  Technical  correction 1917.  2304, 

23338,63788 

SFAR  No.  79  amended 8017 

Policy  statement 10123 

SFAR  No.  79  corrected 19286 

SFAR  No.  50-2  amended 23604 

SFAR  No.  67  amended 26687 

SFAR  No.  82  added 45655 

SFAR  No.  67  revised 45659 

SFAR  No.  83  added;  eff.  10-3-98 

through  10-12-98 51770 

SFAR  No.  50-2  corrected;  CFR 

correction 68175 

91.605  (b)(3)  revised 8321 

91   Appendix   G  corrected;   CFR 

correction 68176 

93  Technical  correction 1917 

95 5883,  13119,  27205,  37244,  46650.  57900. 

70644 

97.21—97.35 667.  2140.  2602.  2604.  2606. 

2892.  6448.  6886.  7065.  7067.  10761. 
10762.  10764.  11993,  11994.  11996, 
17938—17940,  23207,  23209,  23210, 
23212,  23213,  25161.  25162,  28221, 
28223,  28226,  30596.  30598,  33844. 
33846.  36163,  36166,  36171.  38468. 
38469.  38471.  42225,  42668,  42670, 
44130.  44131.  46168.  46170.  49000. 
49002,  61818.  61820.  64573.  54674, 
57064,  67055,  69879.  59880,  59882, 
65703.  66706,  66426,  66428,  69646, 
69647,  69649 

107  Authority  citation  revised 51218 

Technical  correction 64867 

107.31  (i)(4)  revised 18076 

Revised 51218 

(c)  and  (h)(2)  corrected 67161.  60448 

108  Technical  correction 64867 

108.33  (e)(4)  revised 18077 

Revised 51220 

(j)(2)  corrected 57161,  60448 

119  Notice 4 

121  Notice 4 

Technical  correction 1917,  204. 

23338,63788 

SFAR  No.  50-2  amended ...23604 

121.189  (e)  revised 8321 

121.314  Revised 8049 
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121.M02  (a)  corrected;  CFR  correc- 

iion 68175 

121.T13  (b)(2)  corrected;  CFR  cor- 
rection  68175 

121  '^ppendix  L  amended 8(M9 

laSNotice 4 

Telchnical  correction 1917.  23338, 

63788 

S  E  AR  No.  50-2  amended 23604 

S  FAR  No.  81  removed 25573 

135.163  (b)  revised 25573 

135.379  (e)  revised 8321 

141.15  Removed 53537 

141.35  (b)  introductory  text  and 
(d)  introductory  text  revised 

20289 

141.3  5  (b)  introductory  text  and 
(d)  introductory  text  revised 
20289 

141  Appendix  B  amended 20289 

Appendix  D  amended ...20290 

Acpendix    A    corrected;    CFR 

(iorrection 68175 

142  Technical  correction 2304 

142.15  (a)  removed 53537 

142.17  (a)  introductory  text  re- 
vised  53537 

142.19  Removed 53537 

150  Policy  statement 16409 

187.1i  Amended 40000 

187.1lfe  (d)  removed 40000 

187  Appendix  B  removed 40000 

198  Revised 13739 

Chapter  II— Office  of  the  Sec- 
retary, Department  of  Transpor- 
tation (Aviation  Proceedings) 
(piarts  200-399) 

207  Revised 28236 

208  Revised 28236 

212  Revised 28236 

243  Added 8280 

Petition  denial 52155 

243.15  (b)  corrected 9413 

380  Revised 28241 

382.7  (c)  added 10535 

382.^  Added 10535 

(l^l  corrected 11954 

382.JII  (b),  (e)  introductory  text, 
(2),  (3)  and  (f)  amended;  (g) 
tevlsed;  (h)  added 10536 


Chapter  III— Commercial  Space 
Transportation.  Federal  Aviation 
Administration.  Department  of 
Transportation  (Parts  400-499) 

440  Added 45619 

440.7  (c)  corrected 55175 

440  Appendix  B  corrected 55175 

Chapter  V— National  Aeronautics 
and  Space  Administration  (Parts 
1200-1299) 

1274.105  (bK8)  added 12993 

1274.202  (c)(6)  amended;  (f)  added 

12993 
1274.204  (b)(1)  revised;  (bK3)  and 

(d)(2)  amended 12993 

1274.301  Amended 12993 

1274.901  Amended 12993 

1274.933  Added 12993 

Proposed  Rules: 

1—199  (Ch.  I) 16913 

14 45372 

17 ..45372 

21 40382,46834 

23 35648,  45772,  58660,  68636 

25 2186,  30423.  68211,  68636 

27.... 34610,  37746,  45130,  46834 

29 37746,  45130,  46834 

33 23402.68636 

36 64146 

39. ...167,  169,  171.  172,  174,  1070.  1072,  1074, 
1076.  1930,  2911.  3054,  3056.  3267, 
3270,  3272.  3273.  3275.  3276,  3278, 
3483,  3852.  4404.  4406,  5318,  5320, 
5322.  5324.  5325,  5327,  5763.  5765. 
5766,  5898,  5900,  5902.  5904.  6499. 
6500.  6501.  6682,  6683.  6685.  6689. 
6882.  7076.  7078.  7080.  7082.  7083. 
7085,  7322.  7324,  7739.  8149.  8369, 
8371.  8373.  8374.  8881,  8883,  8885, 
8886,  9163,  10156,  10157,  10349, 
10572,  10573,  10576.  10579.  10783, 
11168,  11171,  11381,  11631,  12042, 
12418.  12419,  12706.  12706.  13013. 
13151.  13374,  13376.  13378.  13379. 
13381.  13566.  13569,  13570,  13572, 
13574, 13576.  13577.  13579.  13581, 
13800.  13801,  14043,  14044,  14047, 
14044.  14051.  14055,  14383.  14385. 
14651.  14652,  14654,  14656,  14658. 
14660,  14849,  14850.  14851,  14853, 
14855,  14857.  14859,  14861,  14863, 
15105.  15790.  15791.  15793. 15795. 
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TITIE  14  Proposed  Rules:— Con. 

15797.  15798.  16163.  16165, 16167. 
16169. 16170.  16172.  16174,  16175. 
16177.  16447.  16449.  16709.  16711, 
16713.  16715.  16716.  16916.  17130, 
17341.  17342.  17344.  17346.  17738. 
17969.  17970.  17972.  18151.  18153. 
18155.  18156,  18158.  18160,  18163, 
18164.  18167.  18341.  18342.  18852. 
19421.  19423.  19425.  19427.  19668, 
19670,  19672,  19673,  19675,  19677, 
19678,  19680,  19682,  19684,  19686, 
19688.  19689.  19852.  19854.  20141. 
20143.  20543,  20545,  20546,  20548, 
20550,  20552,  20554,  20556,  20684, 
23685,  23686,  23688,  23690,  24136, 
24138,  24756,  24758,  24760,  24762, 
25179,  25180.  25182,  25781,  25787, 
26100.  26102,  26104,  26106,  26107, 
26109,  26111,  26112,  26742,  27001, 
27002,  27011,  27514,  27516,  27685, 
27687,  27688,  27690,  27692,  27694, 
27696,  27870,  27872,  28294,  28299. 
29144.  29146,  29148,  29150,  29151. 
29153,  29155.  29157,  29159,  29360, 
29362,  30150,  30152,  30154,  30155, 
30425,  30658,  30660,  30662,  31368, 
31370,  31372.  31374.  31375.  31377. 
31380.  31382.  32151.  32152.  32154, 
32624,  32771,  33014,  33016,  33018, 
33019,  33293,  33295,  34135.  34830, 
34832,  34833.  35884.  36377,  36619, 
36621,  36622,  36624,  36626.  36628. 
36630.  36864.  37072.  37074.  37078. 
37080.  37083.  37508.  37793.  37795. 
38116.  38118.  38120.  38122.  38123. 
38126.  38351.  38353.  38524.  39045. 
39050.  39053.  39244,  39252.  39254. 
39538.  39540,  39765.  39769.  39771. 
40208.  40210.  40213.  40216,  40218, 
40220,  40223,  40226,  40666,  40845. 
40846.  40849.  40850.  40852.  40654. 
40856.  41479.  41481.  41483.  41737. 
41739.  41741.  42286.  42288.  42596. 
42598.  42770.  43331.  43333.  43335. 
43336.  43338.  43340.  43342.  43345. 
43347.  43349.  43351.  43649.  44411. 
44818.  46187.  45189.  45417.  45419. 
45421.  45423.  45425.  45773.  45775. 
46200.  46202.  46711.  46712.  46714. 
46924.  46925.  46927.  46932,  46934, 
47440,  47443,  47445,  47447,  48138, 
48140,  48141.  48653,  48655,  49048, 
49050,  49307,  49309,  49673,  49675. 
49677.  49679.  49877.  49879.  49881. 
50174.  50540.  51045.  51545.  51865. 
52992.  52994.  54080.  54391.  54393, 


54395,  54399.  54401.  54635.  55056. 
55059,  55061,  55063,  55065.  55343. 
55345.  55346.  55348.  55350.  55352. 
55560.  56579.  56582.  57078.  57257. 
57258.  57260.  57262.  57263.  57266. 
57943.  57953.  57955.  59252.  59743, 
60222,  60224,  62970,  62973,  63423. 
63620,  64013.  64654.  64656,  64657, 
64659,  64661,  64664,  64913,  64915, 
64918,  65136,  65147,  65716,  65718, 
66078,  66500,  67629,  67631,  67633, 
67813,  68705.  68707.  68708.  69569. 
69571.  70068.  70069.  70352.  70698. 
70700.  71797.  71799 

65 37172.  37210.  41743.  55290.  55920 

66 37172.  37210.  41743.  55290 

71 2913.  3673—3675.  3854—3859.  6818. 

7326—7328.  7330.  8151—8153,  9459, 

9461,  9462.  11382.  11853,  12043, 

12044,  12045,  12047—12055,  12710, 

12711,  13015,  13016,  13153, 

13803—13805,  13807—13809,  14387, 

14388,  15107,  15108,  15110,  15111, 

16451,  16718.  17740—17743.  19429. 

19855—19858.  24500.  24764.  24995. 

27012—27015.  27160.  27519.  29061. 

29161—29167.  29959.  29960.  30156. 

30157.  30159,  30427,  30428,  30570, 

30663—30666,  31384,  31678,  31679, 

32156,  32157,  32158,  33021.  33591. 

33881.  34136.  34137.  34836—34839. 

35166.  35546.  35547.  35548.  35549. 

35550,  37510.  38524.  39651. 

39773—39778.  40228.  40668.  41485. 

41743.  41749—41752.  42290-42295. 

42772.  43651.  43652.  43663.  44413. 

45777.  46778.  46204.  46936.  48143. 

49052.  51306.  61867.  52996—53002. 

53319—63326.  54403.  54637.  55354. 

55971—56978.  57268.  57627. 

59255—59267.  62976.  63622—63627. 

64016.  64021.  65566.  66502.  67014. 

67016.  67017.  67816.  69230.  69231. 

69574.  71043.  71233—71236 

91 126.  8324.  16078.  16452.  24140.  27876. 

29061.  38236.  45628.  45912,  46834, 
51048,  59494,  62976,  67544 

93 38232.67644 

107 19691 

108 19691.  26706 

119 45912.  51048.  62976 

121 126.  8324. 16452.  45628.  45912.  51048. 

68331.  68192.  69494.  62976.  67544 

125 126.  8324.  16452.  45912.  61048.  62976 

129 126.  16452.  64764 
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.6826.  8324.  9912.  45628.  45912.  51048, 
59192.  59494,  62976.  67544 

19691 

59192 

37172.  41743.  55290 

27876.29061 

38128 

38128 

38128 

3491 

5329 

38128 

38128 

71609 


TITLE  15-COMMERCE  AND 

L     FOREIGN  TRADE 
e  A— Office  of  the  Secretary 
i  of  Commerce  (Ports  0—29) 

2  Authority  citation  revised 29945 

2.2  (d)  and  (f)  removed;  (e)  and 
ig)  redesiemated  as  <d)  and 
(e) 29945 

2.4  ()b)  and  (c)  amended 29945 

2.5  (la)  and  (b)  amended 29945 

2.7  Removed;  new  2.7  redesig- 
nated from  2.8;  (a)  and  (b) 
kmended 29945 

2.8  Redesignated  as  2.7 29945 

14  AJdded;  interim ,..47156 

29a  Removed 53564 

29b  Removed 53564 

CtKipter  I— Bureau  of  ttte  Cermis, 
Department  of  Commerce 
»arts  30-199) 

30.7  (p)(5)  added 41187 

SO.SS  (h)  introductory  text  and 

I  tl)  revised 45697 

70  I  Authority   citation    revised; 

Nomenclature  change 10303 
imended 10303 

er  il-NatkxKrt   Institute  of 
ifandards  and  Tectinology,  De- 
ent  of  Commerce  (Parts 
-299) 

kemoved 24917 

Authority  citation  revised 51526 

280il  (d)  added 18271 

280.1  Amended 18271 

Q(>rrected 34965 


280.6  Revised 18272 

(c)(5)(vi)  corrected 34965 

280.7  (a)  revised .18274 

280.10  Revised ..18274 

280.11  (b)  revised 18274 

280.12  Revised 18274.  35506,  51526 

(a),  (b)  and  (c)  corrected 37170 

280.104  Added 18274 

280.602  (e)(2).  (h)  and  (j)  revised; 

(k)  through  (o)  added 18275 

(o)  corrected 34965 

(k)  revised 35508.  51526 

(k)  corrected 37170 

280.800—280.812  (Subpart  I)  Added 

18275 

280.810  (c)(3)(i)  introductory  text 

and  (A)  revised 35508 

(c)(3)(i)(A)(*)  corrected 37170 

Corrected 41718 

(c)(3Mi)  introductory  text  re- 
vised  51526 

280.900—280.901        (Subpart        J) 

Added 18277 

280.1000—280.1024     (Subpart     K) 

Added 18278 

280.1010  (bX3)(vi)  corrected 34965 

280.1011  (c)(2)(v)  correctly  added 

34965 
280.1l6(]^28b.ll2r7      (Subpart      L) 

Added 18282 

295.2  (j)  removed;  (b)  through  (i) 
redesignated  as  (c)  through 
(j);  new  (i)  revised;  new  (b) 
added 64413 

295.4  Revised 64413 

295.5  Revised „ 64414 

295.6  Revised 64414 

295.7  Revised... 64414 

295.8  (aXl)  and  (2)  revised 64414 

295.10  Removed;  new  295.10  redes- 
ignated from  295.12 64415 

295.11  Removed;  new  295.11  redes- 
ignated from  295.13;  heading 
revised;  (c)  added 64415 

295.12  Redesignated  as  295.10 64415 

295.13  Redesignated  as  295.11 64415 

295.21  Revised 64415 

295.24  Revised 64415 

Ctiopter  III— Intemational  Trade 
Administration,  Department  of 
Commerce  (Ports  300—399) 

303.6  (a)  amended 5888 

303.14  (e)  amended 5888 

(aXlXi).  (bX3)  and  (e)  amended; 

(d)  re  vised 49887 
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TITLE  15 

Chapter  VII— Bureau  of  Export 
Administration.  Department  of 
Commerce  (Parts  700—799) 

Chapter  VII  Policy  statement 32123 

700  Authority  citation  revised 31921 

700.1  (a)  amended:  (b)  revised;  (c) 
redesignated  as  (e);  new  (c) 

and  (d)  added 31921 

700.2  (a)  and  (b)  revised;  (c) 
amended 31921 

700.3  (a)  amended 31921 

700.4  Revised 31921 

700.7  (a)  amended 31921 

700.8  Amended 31921,  31922 

700.10  (a)  revised;  (b)  amended 31922 

700.11  (b)  amended 31922 

700.12  (b)  and  (c)  revised 31922 

700.13  (b)(4)  added;  (c)(5).  (6)  and 
(7)  removed;  (c)(8)  redesig- 
nated as  (c)(5);  new  (c)(5) 
amended;  (d)  revised;  OMB 
nvunber 31922 

700.14  (c)  revised 31922 

700.17  (b)(2).  (3)  and  (c)  amended; 
(d)(1)  and  (f)  revised;  (d)(2) 
redesignated  as  (d)(3);  new 
(d)(2)  added 31923 

700.18  (a)(2)(v)  added;  (b)(1)  re- 
vised; (b)(2)  and  (3)  amended 


.31923 


700.21  (a)  revised;  (b)(2),  (c)  intro- 
ductory text.  (1)  introduc- 
tory text,  (d)  and  (0  amend- 
ed  31923 

700.30  (Subpart  F)  Revised 31923 

700.41  (Subpart  G)  Redesignated 
as  700.41  and  transferred  to 
Subpart  F 31924 

700.50  (c)  amended;  OMB  number 

31924 

700.54  Heading  revised;  Introduc- 
tory text  amended 31924 

700.55  (a),  (b)(2)  through  (6) 
amended 31924 

700.70  (a)  amended 31924 

700.71  (a),  (c)(1).  (2)  and  (3) 
amended 31924 

700.72  (a)  and  (b)  amended 31924 

700.73  (a)  and  (b)  amended 31924 

700.74  (a)  revised;  (b)  removed; 
(c)  and  (d)  redesignated  as 

(b)  and  (c) 31924 

700.75  Amended 31924 

700.80  (a)(2)  amended 31924 

(a),  (c)  and  (d)  amended 31925 


700.81  (a),  (b)  and  (d)  through  (h) 

amended 31925 

700.91  (d)  amended 31924 

(a)  amended;  OMB  number 31925 

700.93  Amended 31925 

700  Schedule  1  revised 31925 

Schedule  2  amended;  Appendix 

I  revised 31926 

705  Authority  citation  revised 31623 

705.3  Elxlsting  text  designated  as 

(a);  (b)  added 31623 

705.5  (a)  amended 31623 

705.7  (b)  amended;  (d)  revised 31623 

705.8  (b)(6)  amended 31623 

705.10  Revised 31623 

705.11  Added 31623 

705.12  Added 31623 

732  Authority  citation  revised 2455 

Technical  correction 7699 

732.2  (d)  amended;  interim 50520 

732.3  (e)(2)  amended:  interim 50520 

732.4  (b)(3)(iv)  added 2456 

734.2  (b)(9)(il)  revised;  interim 50520 

734.4  (b)(2)  amended:  interim 50520 

736  Authority  citation  revised 49426 

736  Supplement  No.  1  revised 49426 

738  Authority  citation  revised 42227 

738.3  (a)(2)(A)  and  (B)  redesig- 
nated as  (a)(2)(l)  and  (11);  new 
(a)(2)(il)  heading  revised;  in- 
terim  ...42228 

740  Authority  citation  revised 2455, 

5450,  37768,  42227.  55019,  63142 
Technical  correction 7699 

740.2  (a)(5)  and  (c)  added 2456 

740.3  (f)  added 2456 

(d)  added:  interim 50520 

740.4  Revised 2456 

740.5  Amended 2456 

740.6  (b)  added 2456 

(aX3)  amended;  interim 50520 

(b)  revised:  interim 55019 

740.7  (0  revised 2456 

(dK4)  added;  (e)(2)  amended;  (f) 

revised:  Interim 5450 

(dK4)(v)  revised 63142 

740.8  (b)(2)  revised:  (d)(1)  and 
(e)(2)  amended;  interim 50520 

Heading  and  (b)  revised;  (d)  re- 
moved: (e)  redesignated  as 
(d);  interim 72159 

740.9  (a)(2Kl)  revised;  (a)(2)(ii)(C) 
and  (bKl)(iii)  Introductory 
text  amended:  (a)(2)(lx) 
added:  interim 50521 
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740JI0  (a)(2Xi)  amended;  interim 

50522 

l«i\il  (aK2).  (b)(2)(iii)  and  (iv)  re- 
Vised:     Supplement    No.     1 

iwlded 2456 

supplement  No.  1  amended;  in- 

Iterim 42228 

(a)(3)  added;  interim 50522 

(b)(2)(iii)(A)    heading    revised; 
Supplement  No.  1  amended; 

Interim 55019 

740]^4  (a),  (b)  and  (c)  revised;  (d) 
lended;  (f)  added;  interim 

50522 

740l:i6  (b)(2)  and  (i)  revised;  in- 
terim  42228 

740  Supplement  No.  1  amended 37769 

Supplement  No.   3  added;   in- 
terim  50522 

740.17  Added;  interim 72159 

742  Authority  citation  revised 2455, 

5451.  42227.  63143 

Ischnical  correction 7699 

742i  (a)(l)(ii)  and  (2)(iii)  amend- 

hd;  interim 42228 

742i6  (a)(1)  amended 2458 

742,7  (a)(1)  amended;  interim 42228 

742,9  (a)(2)  revised;  interim 42228 

742  d  (b)(l)(iv)  amended;  interim 

1 42228 

742  10  (a)(2)  revised;  interim 42228 

742^2    (a)(3)   revised;    (a)(4)   re- 

linoved 2458 

(l|>k3)(i)(C)  and  (iv)  added;  in- 
terim  5451 

(b)(3)(iv)  revised 63143 

(bK3)(iii)  revised;  interim 64324 

742  )5  (b)(3)  amended;  (bK4)  and 
(5)  redesignated  as  (b)(6)  and 
(7):  new  (b)(4)  and  (5)  added; 
(bXD  and  new  (6Ki)  revised; 

interim 50622 

(bK3)  removed:  (b)(4).  (5).  (6) 
luid  (7)  redesiemated  as  (bK3). 
4).  (8)  and  (9);  (a),  (b)  intro- 
luctory  text.  (1)  heading  and 
lew  (4)  amended:  (bXlXi).  (2), 
lew  (3)  and  new  (4)  heading 
•evlsed:  (bXlXlii).  (iv).  new 
5).    new    (6).    new    (7)    and 

8X111)  added;  interim 72159 

742  6  Added:  interim 64324 

742  Supplement  No.  2  amended: 

interim 42228,  42229 

Slilpplement  No.  4  revised;  in- 
terim  50623 


\ 


Supplement  No.  6  revised:  in- 
terim  50624 

Supplement  No.  4  amended; 
Supplements  5  and  7  re- 
moved; Supplement  No.  6  re- 
vised; interim 72164 

743  Added 2458 

Technical  correction 7689 

Authority  citation  revised 55019 

743.1  (b)  amended;  interim  ....50525,  72165 

(b)  and  (d)  revised;  (cK2)  note 
and  (eXlXli)  added;  interim 55020 

743  Supplement  No.  1  added;  in- 
terim  55020 

744  Authority  citation  revised 2455, 

42228 

Technical  correction 7699 

744.1  (c)  amended;  interim 64324 

744.8  (b)  amended 2459 

(b)  revised;  interim 42229 

744.10  Added 40864 

744.11  Added;  interim 64324 

744.12  Added;  interim 64325 

744  Supplement  No.  4  amended 40364 

Supplement  No.  4  corrected 41323, 

65552 

746  Authority  citation  revised 2455, 

37768 

Technical  correction 7609 

746.4  (c)(6)  amended;  interim 42229 

746.7  (aX2Xii)  revised;  interim 42229 

746.8  (bXlXll)  amended .^. 2456 

(bXlXii)  revised 37769 

(bXlXii)  revised;  interim 42229 

746.9  Added 37769 

(aXl)  designation  and  heading 

correctly  added 39506 

746  Supplement  No.  3  Removed 37766 

748  Authority  citation  revised 42228 

748.9  (aX7)  revised;  (aX8)  added; 
interim 50625 

748.10  (bXD  revised:  Interim 50625 

748  Supplement  No.  2  amended:      

interim 42229 

750.3  (bX2Xi)  revised:  interim 50525 

750.7  (c)  introductory  text,  (1) 
through  (5),  (6)  introductory 
text,  (i)  through  (v).  (7)  a^d 
(8)  redesignated  as  (cXD  In- 
troductory text.  (1)  through 
(V),  (vi)  introductory  text. 
(A)    through    (E),    (vii)   and 

(vlii):  (cX2)  added:  interim S0S2S 

752  Authority  citation  revised 422M 

752.3  (aX2)  amended:  Interim 42229 
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LSA-UST  OF  CFR  SECTIONS  AFFEaED 


CHANGES  JANUARY  2.  1998  THROUGH  DECEMBER  31.  1998 


TITLE  15  Chapter  Vll-Con. 

(a)(5)  through  (10)  redesigmated 
as  (a)(6)  through  (11);  new 
(a)(5)  added;  interim 50525 

758.1  (e)(l)(i)(A)  revised 45698 

(e)(l)(i)(D)  added;  interim 50525 

758.3  (0(1).  (g)(1).  (2)(i).  (ii).  (3) 

and  (h)(1)  amended 45699 

762  Authority  citation  revised 2455 

Technical  correction 7699 

770.2  Heading  revised;  (m)  added; 
interim 50525 

770.4  Removed 14030 

772  Amended;  interim 50525.  72166 

774  Authority  citation  revised 37768, 

71581 
774  Supplement  No.  1  revised 2459 

Technical  correction 7699 

Supplement  No.  1,  Category  1 
amended  (ECCN  1C350) 14030 

Supplement  No.  1,  Category  0 
amended  (ECCN  0A018,  0A982, 
0A984.  0A985,  0A986,  0A988. 
0A989,  0B986.  0E984.  0A989, 
0E108) 37769 

Supplement  No.  1,  Categories  1 
and  2  amended  (ECCN  1A005, 
1B018,  1C018,  1C998.  1D018. 
2A993.  2B018.  2D018,  2E018) 37771 

Supplement  No.  1,  Category  6 
amended  (ECCN  6A002.  6A003, 
6E001,  6E002.  6A018) 37772 

Supplement  No.  1,  Categories  8 
and  9  amended  (ECCN  8A018, 
9A018,  9A991.  9D018,  9E018) 37773 

Supplement  No.  1,  Category  5 
amended;  interim  (ECCN 
5A002  and  5D002) 50526 

Supplement  No.  1,  Category  3 
amended  (ECCN  3A001);  in- 
terim  71581 

Supplement  No.  1.  Category  5 
(ECCN  5A002)  amended;  in- 
terim  72166 

Chapter  VIII— Bureau  of  Eco- 
nomic Analysis,  Department  of 
Commerce  (Parts  800—899) 

806.15  (h)(1).  (2).  (j)(3)(ii)(b).  (c). 

(4)(ii)(b)  amended 16892 

806.17  Revised 3461 


Ctiapter  IX— National  Oceanic 
and  Atmosptieric  Administra- 
tion. Department  of  Commerce 
(Parts  900-999) 

902  Technical  correction 37246 

902.1    (b)    table   amended    (0MB 

numbers);  interim 669 

(b)  table  amended  (OMB  num- 
bers)  11593.  14033.  27484,  30398. 

38301,  57590 
(b)  table  amended  (OMB  num- 
bers);   interim;    eff.    5-14-98 

through  11-16-98 27488 

(b)  table  amended  (OMB  num- 
bers); eff.  8-28-98  through  2- 

28-00 45940 

(b)  table  amended  (OMB  num- 
bers); eff.  2-17-99 64185 

(b)  table  corrected  (OMB  num- 
bers)  71582 

911  Revised 24922 

921.1  (f)  amended 26717 

921.10  (a)  and  (b)  amended 26717 

921.20  Amended 26717 

921.31  Amended 26717 

922.131  Amended 15087 

Regulation  at  63  FR  15087  eff. 

date  confirmed 36339 

922.132  (a)(1).  (4)  introductory 
text,  (d)  and  (0  revised; 
(a)(4)(iv)  and  (v)  amended; 
(a)(4)(vi)  added 15087 

Regulation  at  63  FR  15087  eff. 
date  confirmed 36339 

922.133  (a)  and  (c)  revised 15088 

Regulation  at  63  FR  15088  eff. 

date  confirmed 36339 

922.164  (g)  added 43873 

990  Reconsideration 6846 

Ctiapter  XX-(^ffice  of  tt)e  United 
States  Trade  Representative 
(Parts  2000-2099) 

2013  Added;  interim 29948 

Proposed  Rules: 

30 18344,41979 

295 51307 

303 40230 

700—799  (Ch.  Vn) 54638 

922 .6883,45191 

960.. 


2004 

2300—2399  (Ch.  XXHI) . 


.10785 
.10159 
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CHANGES  JANUARY  2.  1998  THROUGH  DECEMBER  31.  1998 


TITLE  16-COMMERCiAL 
PRACTICES 

Chapter  I— Federal  Trade^ 
Commission  (Parts  0—999) 

0.2  Be  vised 71582 

0.5  Re  vised 36340 

0.19  (b)  revised 71582 

1.7-H1.20  (Supart  B)  Authority  ci- 
tation revised 36340 

(b)(4)  revised 36340 

(a)(2)(vi)  revised:  (a)(3)  added 

36340 

-1.26  (Subpart  C)  Authority 

Station  revised 36340 

1.2fi  (d)  amended 36340 

1.31—1.34  (Subpart  D)  Removed 7516 

1.99  (Subpart  M)  Added 36340 

2.33  Revised 32977 

2.41i  (f)  revised 18820 

mS)  revised 32977 

S.llA  Revised 7527 

3.81—3.83  (Subpart  I)  Revised 36341 

4.1  (b)  and  (c)  revised 15758 

4.8  (la)(l).  (c).  (e)(1).  (g).  (h)  and 

\l)  revised 45646 

4.9  [b)(7)(ii)  revised;  (b)(7)(Iii)  re- 
iioved 18820 

(bj(7)(i),  (c)(1)  and  (3)  revised 32977 

(^K3).  (4)(i).  (b)(8)(iii)  and  (iv) 

,nd      (b)(10)(viii)       revised; 

)(10)(ix)     redesignated     as 

)(10)(xiv);      (b)(8)(v).      new 

10)(ix)  through  (xiii)  added 45647 

10  (d)  and  (e)  revised 38473 
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(c),  (d).  (f)  and  (g)  revised 32978 

(4Kl)(i)(A).  (iii)(A).  (B)  intro- 
ductory text.  (C).  (iv)(A).  (B). 

(b)  and  (2)(iii)(A)  revised 45647 

13(1  (c)    through    (0    and    (h) 

through  (k)  revised 45648 

4.15  (c)(3)  revised 32978 

5.2  (4)  revised 35130 

14.9  (a)  and  (b)  revised 34808 

235  Removed 70333 

243  Removed 70334 

253  Removed ....44555 

254  JEteading  revised 42572 

254.ja  Added 42572 

254.1  Re  vised 42572 

254.2  Re  vised 42573 

254.3  Re  vised 42573 

254.4  Re  vised 42573 

(a)  introductory  text  and  (2) 

corrected 72360 


254.5  Re  vised 42574 

254.6  Revised 42574 

254.7  Revised.... 42574 

(c)  corrected 72350 

254.8  Removed 42574 

254.9  Removed 42574 

254.10  Removed >s* 42574 

260.2  Revised 24248 

260.5  Revised ...24248 

260.6  (a)  and  (b)  revised 24248 

260.7  Introductory  text.  (a),  (c). 

(d)  and  (e)  revised 24248 

260.8  Footnotes  4,  5  and  6  redes- 
ignated as  Footnotes  7,  8  and 

9 24248 

Revised 24251 

300.1  (h)  revised:  (j)  and  (k)  added 

••'••«M««*«».**tf*«j^*>*->>> fOlD 

300.3  (b)  revised  ......;..„......; 7516 

300.4  Heading,  (c)  and  (e)  revised 
7516 

(e)  amended 71582 

300.5  (b)  revised 7816 

300.8  (g)  amended 7516 

300.10  Revised 7517 

300.21  Removed;  new  300.21  redes- 
ignated from  300.22 7517 

300.22  Redesignated  as  300.21; 
new  300.22  redesignated  from 
300.23 7517 

300.23  Redesignated  as  300.22; 
new  300.23  redesignated  from 
300.24. 7517 

300.24  Redesignated  as  300.23: 
new  300.24  redesignated  from 
300.25 7517 

300.25  Redesignated  as  300.24; 
new  300.25  redesignated  from 
300.25a;  (a)(3).  (4)  introduc- 
tory text  and  (i)  revised 7517 

300.25a  Redesignated  as  300.25; 
new      300.25a      redesignated 

from  300.25b 7517 

300.25b  Redesignated  as  300.25a 7517 

300.33  (b)  revised 7517.  71583 

301.26  Heading,  (b)(2)  and  (d)  re- 
vised  7517 

(d)  revised 71583 

301.39  (a)  amended;  (c)  revised 7517 

301.48  Heading  and  (a)(3)  revised 

7517 

(a)(3)  amended 71583 

303.1    Footnote    1   removed;    (h) 

and  (u)  revised ..7517 

303.3  Revised 7518 

303.7  Introductory  text  revised 7518 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JANUARY  2.  1998  THROUGH  DECEMBER  31.  1998 


TITLE  16  Chapter  l-Con. 

(w)  and  (X)  added 36174 

Amended 71583 

303.8   (a)   introductory   text   re- 
vised   7618 

303.15  (b)  revised 7518 

303.16  (a)  introductory  text.  (1). 

(b)  and  (c)  revised 7518 

303.20  (b)(3)  added;  (d)  revised 7518 

(d)  revised 71583 

303.33  Heading,  (a)(3),  (4)  intro- 
ductory text  and  (i)  revised 7521 

303.38  (b)  revised , 7521 

(b)  revised 71585 

303.40  Revised 7523 

302.42  (a)  amended 7523 

304  Confirmation 36565 

305  Notice 14034 

Footnote  1  removed 7517 

305.11  (e)(2)  revised:  (e)(3)  and  (4) 
redesigmated  as  (e)(4)  and  (5); 

new  (e)(3)  added 38746 

305  Appendix  F  revised 19399 

Appendix  TM  revised 46942 

Appendixes  Al  through  A6  re- 
vised; eff.  3-2-99 66430 

Appendixes  A7,  A8  and  Bl 
through  B3  revised;  Appen- 
dixes H  and  I  amended;  eff. 

3-2-99 66431 

425  Heading  revised 44562 

426.1   (a)  introductory  text  and 
(b)  introductory  text  revised; 

(b)(5)  Note  removed 44562 

432.1  (a)  revised 37236 

436  Grant  of  petition 64616 

460.6  (a)  introductory  text  and 

(2)  amended 71687 


802.70  Revised 34694 

Chapter  II— Consumer  Product 
Safety  Commission  (Parts 
1000-1799) 

1203  Revised;  eff.  3-10-99 11729 

1500.230  Added 70649 

1500.231  Added 70648 

1610  Authority  citation  amended 

42697 

1610.62  Added 42697 

1700.14  (a)(10)(vii)  revised;  (a)(27) 

added;  eff.  3-2-99 29953 

(a)(28)  added;  eff.  6-17-99 63607 

(a)(10)(xx)  added 66003 

Proposed  Rules: 

0—999  (Ch.  I) 1802,  24996 

4 45660 

20 17132 

235 17348 

243 „.14865 

303 447,449 

305 58671.64921 

308 58524 

423 26417,69232 

432 37238 

901 19869 

1000—1799  (Ch.  II) 3280,  13017 

1145 62394 

1210 1077 

1212 52397,69030 

1615 27877 

1616 27877.31950 

1700 13019.  32159,  71800 
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e  17-commodityand 
;ecurities  exchanges 

ChcU>ter  I— ^Commodity  Futures 
Trading  Commission  (Ports 
1-199) 

1  Technical  correction 51124 

1.3  (rg)(2)(iv)  revised 32730 

1.12  fb)(2)  revised 32731 

(a)(ll)  and  (e)  revised;  (h)(1)  and 

ii)  redesignated  as  (i)(l)  and 

(j2);     (b)(4),     (c).     (d).     (f)(1) 

through  (5),   (g)(2)  and  new 

i,)(2)  amended;  new  (h)  added 

45715 

.17  tt)(5)(iil)  removed 32726 

(a)(h)(i)(B).  (e)(lKii). 

k)(2)(vi)(CK2).         (vli)(A)(2). 
iX2),    (viii)(A)(2).    (3)(ii)(B) 

hd  (v)(B)  revised 32731 

1.35  j[f-l)(l).  (2)(i)  and  (4)  revised; 

k-l)(5)  added 45709 

(ail)(5)(i)(D).    (ii)(H)    and    (I) 

corrected..... 49955 

1.41  (k)(l)  revised 33848 

1.56  (a)(1)  revised 52157 

3.13  Added;  interim 18830 

3.14  Added;  interim 18831 

4.24  (l)(l)(v)  corrected 24390 

(v)(3)    introductory    text    re- 
vised; eff.  4-30-99 58303 

4.25  Cc)(5)  introductory  text  re- 
vised; eff.  4-30-99 58303 

10.1  (d)  amended;  (e>  through  (h) 
redesignated  as  (f)  through 

(D;  new  (e)  added 55791 

10.9  (b)  revised 55791 

10.12  (a)(2)  revised 55791 

10.21  Revised 55791 

Coqrected 68829 

(b)      introductory      text 
lended;  (b)(1)  and  (2)  added 

55791 

10.24'  a),  (b)  and  (c)  revised 65791 

10.26i  (b)  amended 55791 

10.41  (f)  and  (g)  redesignated  as 

(jg)  and  (h);  new  (f)  added 55791 

10.421(b)  and  (c)  redesignated  as 
(0)  and  (e);  (a),  new  (c)  and 
new  (e)(1)  revised;  new  (b), 

(4)  and  (f)  added 55792 

(b)(7)  and  (c)(l)(iii)  corrected 68829 

10.66  (b)  revised 55793 

(b)  corrected 


10.68  (a)(1).  (2),  (b)(3),  (c)  heading 
and  (1)  revised;  (c)(2),  (e)(1) 

and  (f)  amended 55794 

(c)(2)  heading  and  (f)  corrected 

68829 

10.84  (b)  revised 55794 

Heading  corrected 68829 

10.101  (b)(1)  revised 55794 

10.102  (a)  and  (d)(2)  revised;  (b)(3) 
redesignated  as  (b)(4);  new 
(b)(3)  and  (5)  added;  (e)(1)  and 

(2)  amended 55794 

(e)  correctly  designated 58811 

(a)(1).  (2)  and  (b)(3)  corrected 68829 

10.106  Heading  revised;  existing 
text   designated   as   (a);    (a) 

heading,  (b)  and  (c)  added 55795 

(c)  corrected 68829 

10.110—10.113  (Subpart  I)  Added 55795 

Correctly  designated 58811 

10.111  Heading  corrected 68829 

10  Appendix  A  added 55796 

Appendix  A  corrected 68829 

32.2  Revised;  interim 18832 

32.13  Added;  interim 18832 

33.4  Introductory  text  amended; 

interim 18834 

(a)(2)  removed 32732 

33.7  (b)  amended 32732 

140.99  Added 68181 

140.735-4  (b)(3)  and  (c)(5)  intro- 
ductory text  revised 32733 

Ct>apter  II— Securities  and  Ex- 
ctionge  Commission  (Ports 
200-399) 

200.30-3       (a)(7)(iv)       amended; 

(a)(7Xv),    (64),    (65)   and    (66) 

added 59394 

201.102  (e)(l)(iv)  added 57172 

201.210  (a)(1)  and  (c)  introductory 

text  revised;  (cK3)  added 63405 

201.221  Heading,  (a)  and  (d)  re- 

vised 63406 

202.3  (b)  revised;  eff.  4^21-99  ....L"!'!70916 
230.157  Heading  and  (b)  revised 35514 

230.497  (k)(2)(ii)  corrected 19286 

230.498  (b)  and  (c)(3)  corrected 19286 

231  Interpretive  releases 41404 

232.301  Revised 29105 

239. 15 A  Form  N-IA  corrected 19286 

240.0-10    Heading,    (a),    (b).    (e). 

(g)(2).  (3)  and  (i)  revised; 
(h)(2)  and  (3)  redesignated  as 
(h)(3)  and  (4);  (hK2).  (j)  and 
(k)  added 35514 


62 


LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  APRIL  1.  1998  THROUGH  DECEMBER  31.  1998 


TITLE  17  Chapter  ll-Con. 

240.3al-l  Added;  eff.  4-21-99 70917 

240.3b-12  Added 59394 

240.3b-13  Added 59395 

240.3b-14  Added 59395 

240.3b-15  Added 59395 

240.3b-16  Added;  eff.  4-21-99 70918 

240.6a-l  Heading,  (a)  and  (b)  re- 
vised; eff.  4-21-99 70918 

240.6a-2  Revised;  eff.  4-21-99 70918 

240.6a-3  Revised;  eff.  4-21-99 70919 

240.8C-1  (b)(1)  revised 59395 

240.11al-6  Added 59396 

240.11AC1-1  (c)(5)(ii)(A),  (B)  in- 
troductory text,  (1)  and  (2) 
redesignated  as 

(c)(5)(ii)(A)(7).  (2)  introduc- 
tory text,  (i)  and  (ji):  new 
(c)(5)(ii)(A)(2)(n)  amended; 
new  (c)(5)(ii)(B)  added;  eff.  4- 

21-99 70919 

240.14a-4  (c)  introductory  text 
and  (1)  revised;  (c)(2)  through 
(5)  redesignated  as  (c)(4) 
through  (7);  new  (c)(2)  and  (3) 

added 29118 

(c)(2)(iii)  corrected 50622 

240.14a-5  (e)  revised;  (f)  added 29118 

(d)  corrected 46881 

240.14a-8  Revised 29119 

(c).  (h)(2).  (i)(2)  note.  (5)  and  (9) 

corrected 50622 

(m)(2)  corrected ..50623 

240.15a-l  Added 59396 

240.15bl-l  (a)  revised 59397 

240.15b9-2  Added 59397 

240.15c2-l  (b)(1)  revised 59397 

240.15c2-5  (d)  added 59397 

240.15c3-l  (a)  introductory  text 
amended;    (a)(5)    and    (c)(15) 

added 59397 

240.15c3-lf  Added 59398 

240.15c3-3     (a)(1)     revised;      (h) 

amended 59399 

240. 15c3-4  Added ...59400 

240.17a-3      (a)(4)(vi)      and      (10) 

amended 59401 

240.17a-4  (b)(8)  introductory  text 
and    (XV)    amended;     (b)(10) 

added 59401 

(b)(1)  revised;  (b)(10)  added;  eff. 

4-21-99 70919' 

240.17a-5  (eM5)  added 37673 

(e)(5)(vi)  added 59213 

(0)  added 59401 

240.17a-ll  (b)  redesignated  as 
(b)(1);  (b)(2)  and  (c)(4)  added; 


(c)  introductory  text,  (e)  in- 
troductory    text     and     (h) 

amended;  (c)(3)  revised 59401 

240.17a-12  Added 59401 

240.17Ad-18  Added 37693 

(f)  added 58635 

240.17a-23  Removed;  eff.  4-21-99 70920 

240.19b-4  (e)  through  (h)  redesig- 
nated as  (0  through  (i);  new 

(e)  added 70967 

240.19b-5  Added;  eff.  4-21-99 70920 

240.36al-l  Added 59404 

240.36al-2  Added 59404 

240.819  Form  19b-4  amended 70967 

241  Interpretative  releases....  17943.  41404 

242  Authority  citation  revised 70921 

Heading  revised;  eff.  4-21-99 70921 

242.300—242.303  Undesignated 

center  heading  and  sections 

added;  eff.  4-21-99 70922 

242.301  Eff.  in  part  4-1-00 70922 

249  Technical  correction 42229 

249.1  Revised;  eff.  4-21-99 70925 

249.1a  Removed;  eff.  4-21-99 70933 

249.617  Amended 59404 

Form  X-17A-5  corrected 63143 

249.618  Added 37674 

249.619  Added 37694 

249.636  Removed;  eff.  4-21-99 70933 

249.637  Added;  eff.  4-21-99 70933 

249.638  Added;  eff.  4-21-99 70943 

249.820  Added 70967 

249.821  Added;  eff.  4-21-99 70946 

270  Compliance  date  extension 29345 

270.0-10  Revised 36514 

271  Interpretive  releases 41404 

274. IIA  Form  N-IA  corrected 19286 

274.24  Form  24F-2  amended 62937 

274  Appendix  A  corrected 19286 

275  Authority  citation  revised 39027 

275.0-7  Revised 35515 

275.203A-1     (b)(2).     (c)    and    (d) 

amended 39716 

275.203A-2  Introductory  text,  (b) 

introductory  text.  (1)  and  (3) 

revised;  (e)  added 39715 

(d)(2)  and  (3)  amended 39716 

275.203A-3  Introductory  text  and 

(a)  revised 39715 

275.203A-5  Removed 39716 

275.205-3  Revised 39027 

275.205-5  Added 54312 

275.206(4)-3  (a)(l)(ii)(D)  amedned 

39716 

276  Interpretive  releases 39508.  41404 

279.1  Form  ADV  amended 39716 


20C  -299(C1 


279.8 
27SL$ 


242 
24S 
26C 
27C 
274 
275 
27S 
40S 
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Removed 39716 

Added 54312 


Proposed  Rules: 


l-lE9(Ch.  I) 33297.41982 

1.... 24142.  30668.  38525,  42600.  49883 

3 ...51048 

5 38537 

10.  16453.  30675 

17. 38525.  49883 

18 38525.  49883 

30. 39779.  51051 

34 26114.34335,49681 

35 26114.  34335.  49681 

150 38525.  49883 

2OO-L299  (Ch.  H) 72217 

20a.L 67174.  67331.  69136 

20]1 23504.  29301.  33305.  39054.  46716 

20a 67174 

2iq 35886.67174 

228., 67174 

22s 35886.  67174.  67331 

230 29168,  36136,  67174.  67331.  69136 

232 67174.  67331.  68236 

239 67174.  67331.  69136 

24q.l 19430.  19693,  23504,  23584,  29301, 

32628,  35886,  36138,  37709,  37710, 

47209,  54404,  59911.  63222.  67174, 

67331.  69136 

23504,29301 

..23504.  23584.  29301.  35886.  67174.  69136 

69136 

40231.69236 

69236 

36632 

36632 

53326 


TITLE  18-CONSERVATION  OF 
POWER  AND  WATER  RE- 
SOURCES 

Chapter  I— Federal  Energy  Regu- 
kitory  Commission.  Department 
isr  Energy  (Parts  1-399) 

11  ^[ppendix  A  revised 66004 

35  Order  on  rehearing 66011 

35.M  (a)(7)  amended 53809 

37  Clarification 32611 

(►itier 38884.54258 

46.  >{  (d)(1)  revised;  (d)(2)  redesig- 
'  3iated   as   (d)(3):    new    (d)(2) 

added 7216S 

131.fel  Revised 72169 


161.3  (1)  added 43079 

284  Order 30127.  71014 

284.10  (aK6)  and  (c)  added;  (b)(1) 

revised 20095 

(b)(l)(i)  revised 39514 

(c)(3)(i)(B)  revised „ 53576 

381.302  (a)  amended 44995 

381.303  (a)  amended 44995 

381.304  (a)  amended 44996 

381.305  (a)  amended 44996 

381.403  Amended 44996 

381.505  (a)  amended 44996 

381.801  Amended 44996 

CtKipter  III— Delaware  River  Basin 
Commission  (Parts  400-499) 

401.0  Correctly  designated;  CFR 

correction 44777 

401.35  (b)(18)  and  (d)  corrected; 

CFR  correction 44777 

401.36  (c)  corrected:  CFR  correc- 
tion  44777 

401.71—401.78  (Subpart  E)  Head- 
ing revised 45943 

401.72  Amended 45843 

401.73  (b)  corrected;  CFR  correc- 
tion  44777 

401.74  (b)(6)  revised 45943 

401.82  (a)  corrected;  CFR  correc- 
tion  44777 

401.106  Amended 45943 

401.112  (e)  revised 45943 

Ctiapter  VIII— Susquettanna  River 
Basin  Commission  (Parts 
800-899) 

803.3  Amended 32124 

Proposed  Rules: 

1—399  (Ch.  I) 30675.  42974 

2 55682.66772 

3 57081 

4 „^^^ 52853.  57086,  59916 

lb ......ii 41982 

33 20340 

37 42296 

153 52853,  55682,  57086,  59916 

157 52853,  55682.  57086,  59916,  66772 

161 27526,  55562.  55563.  63425.  71806 

181 51547 

250 51547.  55562,  55563.  63425.  71806 

284 19861,  51547,  55562,  55563.  55682. 

63425.  66772.  71043.  71806 

292 51310 

341 57081 
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TITLE  18  Proposed  Rules:— Con. 

342 57061 

343 41982.57081 

346 57081 

357 57081 

362 57081 

375 52853.  55682.  57086.  59916.  66772 

380 55682,  55715,  66772 

381 66772 

385. ..27529,  41982,  51312,  55682.  57081.  66772 
1301 47448 

TITLE  19-CUSTOMS  DUTIES 

Chapter  I— United  States  Customs 
Service,  Department  of  tt)e 
Treasury  (Parts  1  —  199) 

4  Authority  citation  amended 51287 

4.6  (c)  amended 51287 

4.7a  (a)  amended 51287 

4.22  Amended 52968 

4.36  (c)  amended 51287 

4.37  Revised 51287 

10  Authority  citation  amended 51292 

10.1  (a)  introductory  text  and  (b) 
amended 16416 

10.5  Heading  revised;  (d)  through 

(g)  amended 29954 

10.6  Amended 29954 

10.201—10.208  Undesignated  cen- 
ter heading  and  sections 
added 51292 

12.74  Revised 29122 

18  Authority  citation  amended 51288 

18.2  (a)(1)  amended 51288 

18.11  (a)  amended 51288 

18.12  (a)  amended:  (d)  revised;  (e) 
removed 51288 

18.25  (e)  removed 51288 

19.4   (b)(4)(i)(B)   amended;    (b)(5) 

revised 32944 

24  Authority  citation  amended 55332 

24.22  (dX5)  and  (g)(6)  amended 32944 

24.24  (d)(3Kii)  and  (e)(2)  removed; 
(dK3)(iii).  (e)(3).  (4)  and  (5) 
redesignated  as  (d)(3Kii). 
(e)(2).  (3)  and  (4);  (g).  (h)(1) 

and  (i)  amended 40823 

24.25  (a).  (bX2)  and  (cK4)  amend- 
ed; interim 29125 

24.26  Added;  interim 29125 

24.33  (c)(5)  amended 71372 

101.3  Regulation  at  62  FR  37133 

eff.  date  confirmed 23214 

(b)(3)  amended 24746 

(bXD  amended 40824 


111.1  Amended 32944 

111.21  Existing  text  designated 
as  (a);  (a)  amended;  (b)  and 

(c)  added 32945 

111.22  Removed 32945 

111.23  (a)(1)  revised;  (b).  (c).  (d) 
and  (0  removed;  (e)  redesig- 
nated as  (b);  new  (b)  amend- 
ed  32945 

113.62  (j)  revised 32945 

118  Authority  citation  revised 16684 

118.1  Amended 16684 

118.4  (g)  amended 16684 

118.11  (b)  and  (g)  amended 16684 

122  Authority  citation  revised 51288 

122.2  Amended 51288 

122.15  Regulation  at  62  FR  37133 

eff.  date  confirmed 23214 

122.49  (f)  amended 51288 

122.50  Added 51288 

122.117  (b)(1)  amended 51289 

122.120  (d)(1)  amended 51289 

122.161  Amended 51289 

122.165  (a)  and  (b)  amended 51289 

123  Authority  citation  amended 
16416.51289 

123.1  (a)(2)  amended 51289 

123.4  (b)  amended 16416 

123.10  Added 51289 

127.2  (b)  amended 51290 

127.4  Amended 51290 

127.11  Amended 51290 

127.28  (d)  amended 51290 

128.24  (a)  amended 16417 

133  Authority  citation  amended 

51297 

133.25  Revised 51297 

141.82  (d)  amended 16417 

142.23  Amended 19399 

143.21  (a),   (b),   (c).   (0  and  (g) 
amended 16417 

143.22  Amended 16417 

143.23  (d)  and  (i)  amended 16417 

143.26  (a)  amended 16417 

143.32  (n)  amended 32946 

143.35  Revised 32945 

143.36  (a)  amended;  (c)  introduc- 
tory text  revised 32945 

143.37  (c)  and  (d)  removed;  (a)  re- 
vised  32945 

143.38  Removed 32945 

143.39  Revised 32945 

145.4  (c)  amended 16417 

145.12  (a)(2),   (3).   (b)(1)  and  (c) 
amended 16417 

145.35  Amended 16417 


DECEMBER  1998 
CHANGES  APRIL  1.  1998  THROUGH  DECEMBER  31.  1998 


65 


14 )  41  Amended 16417 

14^.23  (c)(1)  and  (2)  heading  and 

introductory  text  amended 16417 

14B.67  (b)  amended 51290 

162  Heading  revised 32945 

Technical  correction 36992 

16210  Re  vised 32945 

16211—162.8  (Subpart  A)  Heading 

I  revised 32946 

16211a  Removed 32946 

16211b  Removed 32946 

16a Ic  Removed.... 32946 

16i2l  Id  Removed 32946 

16felle  Removed 32946 

16i2ilf  Removed 32946 

16!tlg  Removed 32946 

Ah  Removed 32946 

ill  Removed 32946 

171  (e)  removed 29131 

i74  Revised .i.....29131 

iKl).  (c)  and  (f)  corrected 35798 

I  Added 32946 

16S.6  (b)(2)(ii)  corrected 34808 

17B  Technical  correction 36992 

17912  Table  amended  (OMB  nimi- 

bers) 29133,  32955.  51290.  51295 

18|l|.12    (aXD    introductory    text 

and  (b)(1)  amended 32955 

181.13  Amended 32955 

18|li.22  (a)  amended 32955 

19|l|.3  (a)(3)  amended 27489 

191.6  (c)(3)  amended 27489 

191.14  (cK3KiiiKD)    and    (ivXC) 

I   amended 27489 

191.92  (g)  amended 27489 

191.  Appendix  A  amended .....65060 

19pi4  Amended 51290 

Chapter  ll-United  States  Inter- 
national Trade  Commission 
(Parts  200-299) 

201.7  (b)  amended 29351 

201.10  Revised 29347 

201.11  (b)(4)  and  (5)  added 30607 

201.17  Revised 29347 

201.18  (b)  and  (c)  revised 29348 

201.20  (b)(l)(ii).  (iii)  and  (3)(i)  re- 

I   vised 29347 

22—201.33    (Subpart    D)    Re- 
vised  29348 

3    (a)(1).    (2).    (b)    and    (d) 

amended 29351 

3  (b)  revised 30607 

45  (a)  revised 30607 

46  (g)  revised 30807 


183-249(P03)  (^3  99-3 


207.60—207.69  (Subpart  F)  Added 

30608 

Ctiapter  III— IntematkxKil  Trade 
Administration,  Department  of 
Commerce  (Parts  3(X)— 399) 

351.102  Amended 65407 

351.103  Revised 24401 

351.301  (d)(6)  and  (7)  added 65417 

351.304  Added 24401 

351.305  Added 24402 

351.306  Added ...24403 

351.501—361.527       (Subpart       E) 

Added 65407 

351.702  Added 65417 

354  Authority  citation  revised 24403 

354  Nomenclature  change 24403 

354.1  Amended 24403 

354.2  Re  vised 24403 

354.3  (a)(3)  and  (4)  revised:  (aX5) 
a^dgij 24404 

354.5  (a).  (b)!Tc)r(d)«).  (2)'and  (7)"' 
revised:  (dX8)  removed:  (dX9) 
redesignated  as  (dX8) 24404 

354.6  Revised 24404 

354.7  (b)  revised 24405 

354.9  (b)  revised 24405 

354.15  (e)  removed 24405 

354.17  (b)  amended 24405 

354.18  Added 24405 

354.19  Added 24405 

Proposed  Rules: 

4 36379 

113 31386 

123 27533 

151 31386 

162 51868 

171 51868.  57628 

191 51868 

TITLE  20-EMPLOYEES'  BENEFITS 

CtKpter  I— Office  of  Workers' 
Compensation  Programs.  De- 
partrnent  of  Lalxx  (Parts 
1-199) 

10  Authority  citation  revised 56754 

Revised 65306 

10.7  (a)  corrected 71202 

10.12  Re  vised 56754 

10.102  (a).  (bXD.  (2)  and  (3)  cor- 
rected  71202 

10.112  (a)  and  (b)  corrected 71202 
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TITLE  20  Chapter  l-Con. 

10.215  (b)  corrected 71202 

10.216  (b)(3)  corrected 71202 

10.331  (a)  corrected 71202 

25  Re  vised 65340 

Chapter  II— Railroad  Retirement 
Board  (Parts  200-399) 

200.3  Re  vised 17326 

Redesi^ated     as     209.5;     new 

209.3  added 32613 

209.4  Redesignated  as  209.6;  new 

209.4  added 32613 

209.5  Redesigmated  as  209.7;  new 

209.5  redesignated  from  209.3 
32613 

209.6  Redesignated  as  209.8;  new 

209.6  redesignated  from  209.4 

and  revised 32613 

209.7  Redesignated  as  209.9;  new 

209.7  redesignated  from  209.5 

and  revised 32613 

209.8  Removed;  new  209.8  redesig- 
nated from  209.6  and  revised 


.32613 


209.9  Redesignated  as  209.10;  new 
209.9  redesignated  from  209.7; 

(c)  revised 32613 

209.10  Redesignated    as    209.11; 
new  209.10  redesignated  from 

209.9  and  amended 32613 

209.11  Redesignated    as    209.12: 
new  209.11  redesignated  from 

209.10  and  revised 32613 

209.12  Redesignated    as    209.13; 
new  208.12  redesignated  from 

209.11  and  revised 32613 

209.13  Removed;  new  209.13  redes- 
ignated from  209.12 32613 

(b)  re  vised 32614 

209.14  Revised 32614 

209.15  Amended 32614 

216.74  Revised 17326 

255.8  Re  vised 29548 

Chapter  III— Social  S%urity 
Administration  (Parts  4P-499) 

402.30  Amended 35132 

402.35  (d)  added 35132 

402.40  (h)  added 35132 

402.45  (d)  added 35132 

402.100  Heading  and  (b)  revised 35132 

402.105  Redesignated   from  first 

402.110 35132 

402.110  First  402.110  redesignated 

as  402.105 35132 


402.115  Removed 35132 

402.120  Removed 35132 

402.130  Revised 35132 

402.140  Revised 35133 

402.145  Revised 36133 

402.150  (a)  revised;  (b)  removed; 

(c)  redesignated  as  (b) 35133 

402.160  (b)  and  (c)  revised 35134 

404.354  Revised 57593 

404.355  Revised 57593 

404.356  Amended 57594 

404.942  (g)  revised 35516 

404.969  Revised 36570 

404.985  Revised 24932 

404.1501—404.1599  (Subpart  P)  Ap- 
pendix 1  amended 30411 

404.1740  Revised 41416 

404.1745  Revised 41416 

404.1750  (a)  and  (d)  revised .41417 

404.1765  (a)  and  (g)(3)  revised;  (e) 

amended 41417 

404.1770  (a)(3)  amended;  (b)(3)  re- 
vised  41417 

404.1799  (c)  and  (e)  amended 41417 

416.420  (a)  revised 33546 

416.1130  (a)  revised 33546 

416.1442  (g)  revised 35516 

416.1469  Revised 36571 

416.1485  Revised 24933 

416.1540  Revised .41417 

416.1545  Revised 41418 

416.1550  (a)  and  (d)  revised 41418 

416.1565  (a)  and  (g)(3)  revised;  (e) 

amended 41418 

416.1599  (c)  and  (e)  amended 41418 

416.2010  (b)(l)(iii)  amended; 
(b)(l)(iv)  revised;  (b)(lKv) 
through  (X)  added 33849 

422.103  (b)(3)  and  (c)(3)  added;  (e) 
revised 56554 

422.104  (a)(3)  and  (b)  revised 56554 

422.105  Revised 56564 

422.106  (a)  revised;  (b)  removed; 

(c)  redesignated  as  (b) 56556 

422.107  (a)  revised;  (e)  amended 56555 

422.110  Revised 56565 

422.701-422.710       (Subpart       H) 

Added 57058 

Chapter  V— Employment  and 
Training  Administration,  Depart- 
ment of  Lakxx  (Parts  600-699) 

646  Added;  interim 15988 

Proposed  Rules: 

404 31680,  54417,  71237 
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32161.  42601.  54417 

71237 

53244 

53244 

TITLE  21 -FOOD  AND  DRUGS 

Chapter  I— Food  and  Drug  Ad- 
ministroNon.  Department  of 
Heaitt)  and  Human  Services 
<Parts  1-1299) 

2,10  (b)(2)  revised 51299 

uthority  citation  revised 26697 

iffective  date  conflrmation 48576 

)  (h)  revised 41960 

5,31  (f)(2)(iii)  and  (iv)  removed 26697 

5J33  (c)  reinstated:  CFR  correc- 
II  tion 51299 

5.53  (a)(1)  and  (b)(l)(i)  revised 27207 

5.73  Removed 26697 

5.74  Removed 26697 

5483  Heading,  (c)(1),  (2)  and  (d)  re- 

I  vised 70650 

M  Heading,   (a)(1)  and  (3)  re- 
vised  70650 

5li00  Revised 18314 

51210  Revised.. 18317 

5il5  Revised 18317 

10 1  Authority  citation  revised 32735 

fcffective  date  confirmation 48576 

16.50  (c)(10)  removed 26697 

10.75  (b)  amended 32735 

Regulation    at    63    FR    32735 

withdrawn 50757 

b)  redesignated  as  (b)(1):  new 

(b)(2)  added 63982 

1$  Effective  date  confirmation 48576 

Authority  citation  revised 64581 

1  (b)(2)  amended 26697 

b)(2)  amended;  interim 64581 

EfTective  date  confirmation 48576 

31  (f)  amended 26697 

Added 60141 

Authority  citation  revised 26697 

effective  date  confirmation 48576 

1  (a)  amended 26697 

Effective  date  confirmation 48576 

2  (d)  and  (e)  revised 72181 

4  (a)  corrected 35134 

Authority  citation  revised 26698 

Authority  citation  revised 26698 

Authority  citotion  revised 26698 

75  Regulation  at  63  FR  14817 

confirmed 51299 

71  3602  (bM2)(v)  added 20098 


56 

7, 


Regulation  at  63  FR  20098  con- 
firmed  45943 

99  Added 64581 

101  Technical  correction 17327 

Food  labeling  prohibitions 34064. 

34092.  34097.  34101.  34104.  34107. 
34110,  34112.  34115 

Comment  periods  reopened 48428 

Workshop 57594 

Uniform  compliance  date  es- 
tablishment  71015 

101.13  (g)  introductory  text  and 
(h)  introductory  text  re- 
moved: (g)(1).  (2)  and  (3)  re- 
designated as  (h)(4)(i).  (ii) 
and  (iii):  (h)(1)  and  new  (4)(i). 
(ii)  and  (iii)  revised:  (jK2)(ii). 
(p)(2).  (qK2).  (3Kii).  (5)(i)  and 

(6)  amended 26980 

101.14  (e)(3)  amended 26980 

101.17  (g)  added 37055 

(g)(7)(i)(B)  corrected.... 63982 

101.36  (b)(3)(ii)(B),  (C)  and  (iii) 

revised 30620 

101.54  (d)(2)  revised 26980 

101.62  (d)(l)(iiKD).  (2)(iiiKC), 
(iv)(C),  (4)(ii)(C)  and  (5Kii)(C) 
amended 26980 

101.69  (c),  (d),  (1),  (mK4),  (n)(3), 
(4).  (o)(3)  and  (4)  amended: 
(m)(3)  revised:  (m)(4Kiii)  and 

(5)  added 26719 

(m)(3)  and  (4)(iii)  corrected 40024 

101.70  (j)(2)  and  (4)(ii)  revised: 
(j)(3)(Iii)  added 26719 

(j)(3)(iii)  corrected 40024 

165  Elective  date  confirmation 42196 

165.110  (bK4)(iii)(A)  Uble  and  (C) 
table  amended: 
(b)(4)(iii)(G)(J)(Jt;)  note  re- 
moved  25769 

Regulation  at  63  FR  25769  eff. 

date  corrected  to  2-2-98 30621 

172.155  (c)(1)  revised 66015 

172.800  Regulation  at  60  FR  21702 

eff.    date   confirmed;    (c)(13)  ^ 

added 36362 

172.831  Added 16433 

172.841  (a)(2)  and  (b)  revised 57597 

172.878  (c)  table  amended 66014 

173.300  (b)  revised 38747 

173.340  (a)(4)  introductory  text 
revised;  (aK4)  table  amended 

29134 

175.105  (c)(5)  table  amended 37248. 

51527.  56788 
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TITLE  21   Chapter  l-Con. 

175.125  (a)(8)  added;  (b)(1)  revised 

51S28 

175.300  (b)(3)(vii)(a)  amended 59707 

(bX3)(xxviii)(a) 71017 

175.320  (b)(3)  Uble  amended 71017 

176.170  (b)(2)  table  amended 69551 

176.180  (b)(2)  Uble  amended 59709, 

63408 
177.1390         (cK2)(vli)         added; 

(c)(3)(l)(a)(i)  revised 55943 

177.1430  (b)  table  amended .....36175 

177.2415  Added 20315 

178.2010  (b)  table  amended.... 27836,  29136. 
35135,  36177,  36178,  43875,  45716, 

55945 
(b)  table  corrected;  CFR  cor- 
rection  49285 

178.3130  (b)  table  amended 38748 

178.3295  Table  amended 56789,  68392 

178.3297  (e)  table  amended.... 43874,  55946, 

59215,  59710 

178.3400  (c)  table  amended 29551 

178.3725  Table  amended 35799 

179  Technical  correction 46388 

179.26  (c)(1)  amended 43876 

184.1420  Added 2*419 

184.1702  Added 28895 

200  Authority  citation  revised 26698 

Effective  date  confirmation 48576 

200.15  Revised 26698 

201  Authority  citation  revised 26698 

Effective  date  confirmation 48576 

Stay  of  compliance 67399 

201.23  Added 66668 

201.50  (b)  amended 26698 

201.57  (f)(2)  revised;  eff.  6-1-99 66396 

201.100  (c)(2)  amended 26698 

201.307  Added 27843 

201.322  Added;  eff.  4-23-99 56801 

.207  Authority  citation  revised 26698 

Effective  date  confirmation 48576 

207.25    (b)(2).     (4),     (5)    and    (6) 

amended 

207.31    (a)(1).    (2).    (3)    and    (c) 

amended 

208  Added;  eff.  6-1-99 66396 

210  Authority  citation  revised 26698 

211  Authority  citation  revised 26698 

211.132  Heading  revised;  (a),  (d) 

Introductory    text    and    (2) 
amended;  (b)  and  (c)  revised 

59470 

310  Authority  citation  revised 26698 

310.545  (a)(27).  (28)  and  (d)(28) 
added;  (d)  introductory  text 
revised 19302 


(aK6)(  11  )(B)  amended 40649 

(a)(23)  and  (24)  redesignated  as 
(a)(23)(i)  and  (24)(i);  (a)(23)(l) 
heading.  (11).  (24)(1)  heading, 
(11)  and  (d)(26)  added;  (d)(ll) 

revised 44998 

312  Authority  citation  revised 26698, 

68678 
312.23  (a)(10)(ill)  redesignated  as 
(a)(10)(lv);      new     (a)(10)(iii) 

added 66669 

312.42  (e)  revised;  eff.  4-28-99 68678 

312.47  (b)(l)(i)  and  (2)  heading  re- 
vised; (b)(l)(iv),  (V)  and  (2) 
Introductory  text  amended; 
(b)(2)(lil)  redesignated  as 
(b)(2)(iv);       new       (b)(2)(iii) 

added 66669 

312.82  (a)  and  (b)  amended 66669 

312.500—310.546  (Subpart  E)  Au- 
thority citation  revised 26698 

314  Authority  citation  revised 26698. 

59712 

Effective  date  confirmation 48576 

314.50  Introductory  text. 
(d)(5)(vi)(ft)  and  (1)(1)  amend- 
ed; (c)(2)(l)  and  (eK2)(ll)  re- 
vised; eff.  6-1-99 66398 

(d)(7)  added 66670 

314.55  Added 66670 

314.70  (b)(3)  revised;  eff.  6-1-99 66399 

314.81  (b)(2)(l)  and  (vll)  revised; 

(b)(2)(vl)(c)  added 66670 

314.94  (a)(8)  revised;  eff.  6-1-99 66399 

314.107  (c)(1)  and  (4)  amended;  in- 
terim  59712 

314.170  Amended 26698 

314.430  (f)(6)  amended 26698 

341.20  (b)(1)  revised 40650 

341.80  (c)(2)(il),  (vll).  (d)(2)(l)  and 

(viii)  heading  revised 40650 

343  Added;  eff.  10-25-99 56814 

343.80  (a)(1)  corrected 66015 

(aX2)  corrected , 66016 

358  Technical  correction 46389 

358.610  Revised 43303 

369  Authority  citation  revised 26698 

Effective  date  confirmation 48576 

369.5  Removed 26698 

369.21  Amended 26698 

429  Removed 26698 

Effective  date  confirmation 48576 

430  Removed 26068 

Effective  date  confirmation 48576 

431  Removed 26068 

Effective  date  confirmation 48576 
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4^  Removed 26068 

t^ffective  date  conflrmation 48576 

433  Removed 26068 

ifffective  date  conflrmation 48576 

4M  Removed 26068 

fSffective  date  conflrmation 48576 

440  Removed 26068 

Effective  date  conflrmation 48576 

441  Removed 26068 

Effective  date  conflrmation 48576 

442  Removed 26068 

Effective  date  conflrmation 48576 

4^3  Removed 26068 

||:ffective  date  conflrmation 48576 

444  Removed 26068 

lEffective  date  conflrmation 48576 

44«  Removed 26068 

Effective  date  conflrmation 48576 

44i  Removed 26068 

Effective  date  conflrmation 48676 

44$  Removed 26068 

Effective  date  conflrmation 48576 

450  Removed 26068 

Effective  date  conflrmation 48576 

452  Removed 26069 

tfl'ective  date  conflrmation 48576 

4$3  Removed .26069 

Effective  date  conflrmation 48576 

4$$  Removed 26069 

lEflective  date  conflrmation 48576 

4M  Removed 26069 

Effective  date  conflrmation 48576 

5i#.105  (c)(2)  revised 32980 

510. 106  Revised 32980 

510.600  (c)(1)  table  and  (2)  table 

amended 24106.  25164.  26981.  27844, 

27845,  29551.  31624.  31931.  36178, 
41188,  44381.  44382.  51821.  59216. 
'  65553 

5^  Technical  correction 46652 

520.154a  (a)  amended:  (d)(4)  added 

38474 

1.452  Added 41419 

^580  (b)(1)  amended 26881 

1.870  Added 61300 

620.905a  (a)  removed;  (b).  (c)  and 
(d)(3)  redesignated  as  (a),  (b) 
and  (d)(4);  (d)(2)  beading  re- 
vised; (d)(2)(iKA),  (B),  (ii)  in- 
troductory text,  (A)  and  (B) 
redesignated  as  (d)(2Kli). 
(iii).  (3X1).  (ii)  and  (iii);  new 
(c)  and  new  (dK3)  heading 

added 63983 

520.905c  (d)(l)(iii)  added 31624 

5!  1^.1195  (b)  amended 38474 


520.1242a  (a)  and  (d)  removed;  (b), 
(c).  (e)  and  (f)  redesignated 
as  (a)  through  (d);  new  (a), 
(b),  (c).  (d)(l)(i).  (iii)  and 
(2Ki)  revised;  new  (dK2)(iii) 
added 59713 

520.1288  Revised 52968 

620.1445  (a)  and  (c)  heading  re- 
vised; (d)  added 29352 

(c)  removed;  (d)  revised 41189 

520.1446  (c)  redesignated  as  (d); 

new  (d)  revised 41190 

520.1484  (b)  revised;  (cK3)  amend- 
ed  17329 

520.1485  (dX3)  amended 45944 

520.1660c  Heading,  (a)  and  (b)  re- 
vised; (c)  removed;  (d)  and  (e) 
redesignated  as  (c)  and  (d); 

new  (d)(3)  amended 70834 

520.1660d  (a)(3)  revised 44384 

620.1720a  (b)(3)  amended 36178 

520.2043  (aX2)  revised 39727 

(bX2)  amended 45945 

520.2098  (b)  amended 29551 

520.2168a  (b)  amended 61821 

520.2220a  (a)  revised:  (b)  removed: 
(c).  (d)  and  (e)  redesignated 

as  (b),  (c)  and  (d) 59714 

622  Technical  correction 46662 

522.84  Added 44382 

622.90b  (b)  revised 41420 

622.246  (b)  revised 66432 

622.314  (d)(2)  added .....63578 

622.770  (dXlXii)  revised 68183 

622.633  Added 44383 

622.812  (a)  revised:  (dXD.  (2)  and 
(3)  redesignated  as  (dXlXi). 
(ii)  and  (iii);  (c).  new  (dXD 

heading  and  new  (2)  added 49003 

622.955  (dXlXiii)  amended 26981 

(dXlXI)       revised;       (dXlXiil) 

amended 41191 

522.970  (c)  redesignated  as  (d); 
new  (c)  added;  (b)  and  new 

(d)  re  vised 38749 

622.1044  (bX3)  amended 58714 

(bX4)  revised 68182 

522.1081  (aX2Xii)  amended 51822 

522.1086  (b)  amended;  (c)  redesig- 
nated as  (d) 29352 

522.1145  (aX2)  revised;  (0  added 58216 

522.1182  (bK2Xi)  amended 53678 

522.1183  (b)  removed;  (eXD 
amended 44384 

522.1222a  (c)  amended 51822.  65653 

522.1289  Added 29552 
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522.1660  (c)  added:  (dXD  heading 

revised;  (d)(lKiil)  amended 52158 

522.1940  (d)(3)  added 45945 

522.2005  (b)  amended 24420 

522.2120  Amended 24107 

522.2121  Added 24107 

522.2478  (c)(2)  added 63789 

524.770  (dK2)  revised 68183 

524.814  (d)(2)  revised 59715 

524.1044g  (b)  amended 31932 

524.1193  (b)  and  (d)(2)  revised 44385 

524.2101  (c)  amended 26981 

529.469  Added 25164 

529.1030  (c)  redesignated  as  (d); 

(bXD.  (2),  new  (d)  introduc- 
tory text.  (1)  and  (2Ki)  re- 
vised; (d)(2Kiv)  and  (v)  added 

38304 

529.1186  (b)  revised 24106 

556.113  Revised 53579 

556.150  Revised 52158 

(b)  revised 57246 

556.225  Revised 68184 

556.227  Revised ^. 59715 

556.228  Undesignated  text  des- 
ignated as  (a);  new  introduc- 
tory text,  (a)  heading  and  (b) 
added 49003 

556.283  Revised 41191 

556.286  Added 38750 

556.344  Re  vised... 54352 

556.500  Revised 52158.  57246 

556.600  Revised 24107 

(c)  corrected 38304 

556.720  Revised 52158.  57246 

558  Technical  correction 46389 

558.58  (d)(l)(iii)  table  amended 27845 

558.76  (d)(3)(xv)  added 38475 

(dK3)(xv)  added 38750 

(dX3)(xvi)  added 39028 

(d)(1)  table  amended 40825.  44385 

(dX3)(xvii)  correctly  des- 
ignated  48576 

(dX3Xxviii)  added 51824 

558.78  (d)(3)  revised 19185 

(aX2),    (dXl)   table   and   (2Xii) 

amended 27845 

558.95  (d)(4)(iv)  added 18836 

(dXlXxiXfe)  and  (xiiXft)  amend- 
ed  27845 

(dX4XiX6).  (iiXft).  (Hi)  intro- 
ductory text,  (d).  (iv)  intro- 
ductory text  and  (c)  amended 

44385 

558.115  (dXlXii)  and  (2Xii)  revised 

59216 


558.120  (dXlXillXfc)  amended 27845 

558.128    (aXl)    and    (dXD    table 

amended 27846 

(dXD  table  amended 57246.  65554 

558.145  (aXD  and  (2)  amended 27845 

558.175    (dXlXiiiXft)    and    (ivXb) 

amended 17948.27845 

558.195  (d)  table  amended 17948.  27845. 

38475,  51824 
558.300   (c)   redesignated   as   (d); 
new    (d)    introductory    text 

added;  new  (dXD  revised 54353 

558.305  (a)  amended 27845 

558.311  (eXlXii)  table  amended 17948 

(bX2)  through  (7).  (eXlXv) 
table.  (2Xv)  and  (3Xv)  amend- 
ed  27845 

558.325  (c)(3)(xii)  revised 57248 

558.340  (a)  amended 27845 

558.342      (d)(3Xii)      and      (6Xli) 

amended 27845 

(d)(8)  added 41191 

(c)  and  (dX3Xii)  amended 66018 

558.355  (a)  amended 24420 

(bX8).  (9).  (fXlXivXft).  (vX6). 
(xivXft).   (xvX6)  and   (xviX6) 

amended 27845 

(f)(2)(iii)  added 52969 

(bXll)  and  (fXlXxivXft)  amend- 
ed  70335 

558.363  (aX6).  (dXlXviii)  and  (ix) 

addend 51823 

(dX2)  re  vised 57248 

558.366  (c)  table  amended 57249 

558.369  (c)  removed;  (d)  introduc- 
tory text  revised;  (dXD.  (2) 
and  (3)  redesignated  as 
(dXlXi).  (ii)  and  (iii);  (dXD 

heading  and  (2)  added 39028 

558.450  (d)(3Xiii)  added 41192 

558.460  (b)  and  (c)  redesignated  as 
(c)  and  (d);  new  (b)  added; 

(dXD  table  revised 36179 

558.515  (dXlXivXft)  amended 17948 

(a)  and  (dXlXviXft)  amended 27845 

558.530  (c)  removed;  (dX5Xx)  re- 
vised  38476 

558.550  (aXl).  (dXlXviiXO.  (ixXc). 
(xvXc)  and  (xvlXc)  amended 
27846 

(a)  revised;  (dXl)(xvXc)  amend- 
ed  65554 

(aX3)  revised 66432 

558.575  (aXD  and  (2)  amended 27846 

558.582  (a)  amended 27846 

558.600  (c)(4Xii)  amended 27846.  52969 
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5M.680  (cXl)  table  amended 38750 

57).460  (bXD.  (2Kii).  (iii)  and 
(3)(iv)       revised;       (b)(2)(lv) 

i,  added 53580 

6(i:  Authority  citation  revised 66671 

i|.2      (a)      introductory      text 
amended:  (c)(l)(viii)  revised; 

eff.  6-1-99 66399 

.12  (f)(1)  amended;  (f)(3)(i)  re- 
vised; eff.  6-1-99 66399 

M.27  Added 66671 

.37  Added 66671 

6(^.121  (e)(l)(ii)  amended 16685 

6jf.ll  (g)  revised 19403 

I  Hegrulation    at    63    FR    19403 

1     withdrawn  in  part 41718 

6il.30  Amended 16685 

6ii.60  (a)(7)  added;  eff.  6-1-99 66400 

64#.2  (e)(3)  amended 16685 

640.17  Amended 16685 

640.24  (b)  amended 16685 

640.64  (c)(2)  amended 16685 

640.69  (b)  amended 16685 

6M.70  (a)(3)  amended 16685 

64i74  (b)(2)  amended 16685 

640.101  (a)  amended 16685 

640102  (c)  and  (e)  amended 16685 

3J.104  (a)  amended 16685 
f  Authority  citation  revised 26689 
i  Interpretation 24934 

I  Economic  analysis  statement 

29552.  46171,  50660 

8(fi.437  Note  added 46175 

8()$.l  (a)  revised 26074 

tlegrulation    at    63    FR    26074 

withdrawn ....45717 

8(^.3  (c)  introductory  text 
amended;  (m)  through  (ee) 
redesignated  as  (n)  through 
(ff);  (c)(1),  new  (p)  introduc- 
tory text.  (1)  and  (r)(2)  re- 
vised; (g)  and  new  (m)  added 

26074 

ilegulation    at    63    FR    26074 

withdrawn 45717 

8(^.9  (cX2)  amended;  (c)(3)  re- 
moved; (c)(4)  redesignated  as 

(c)(3) 26075 

Regulation    at    63    FR    26075 

1  withdrawn 45717 

tlO  Heading,  (a)(2)  and  (c)(5) 
revised;  (b)  added 26075 
egulation    at    63    FR    26075 

withdrawn 45717 

80i.ll  Amended 26075 


Regulation    at    63    FR    26075 

withdrawn 45717 

803.12  (b)  revised 26075 

Regulation    at    63    FR    26075 
withdrawn 45717 

803.17  Introductory  text  amend- 
ed  26075 

Regulation    at    63    FR    26075 
withdrawn 45717 

803.18  Heading.  (bKlKii)  and  (2) 
revised;  (a),  (b)(1)  introduc- 
tory text  and  (c)  amended; 

(d)  added 26075 

Regulation    at    63    FR    26075 
withdrawn ....45717 

803.19  (b)  and  (c)  amended 26075 

Regulation    at    63    FR    26075 

withdrawn 45717 

803.20  (a)  introductory  text  and 
(2)  amended;  (a)(1)  revised; 
(b)(2)  added 26075 

Regulation     at    63     FR    26075 

withdrawn 45717 

803.22  (a)  and  (b)(1)  amended 26076 

Regulation    at    63     FR    26076 

withdrawn.. 45717 

803.33  Heading  revised;  (a)  intro- 
ductory text.  (2).  (5).  (7)  in- 
troductory text,  (vi)  and  (c) 
amended 26076 

Regulation    at    63     FR    26076 

withdrawn 45717 

803.40—803.43  (Subpart  D)  Added 

26076 

Regulation    at    63    FR    26076 
withdrawn 45717 

803.56  Introductory  text,  (a)  and 

(b)  amended 26076 

Regulation    at    63    FR    26076 
withdrawn 45717 

803.57  (a),  (b).  (c)(1)  and  (d) 
amended 26076 

Regulation    at    63    FR    26076 

withdrawn 45717 

804  Heading  revised 26077 

Regulation    at    63    FR    26077 

withdrawn 45717 

804.1  (a)  revised 26077 

Regulation    at    63    FR    26077 

withdrawn 45717 

804.3  (d)  revised:  (m)(l)  and  (2) 

amended 26077 

Regulation    at    63    FR    26077 

withdrawn 45717 

804.25  (aXl)  and  (2)  amended;  (c) 

removed 26077 
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Regulation    at    63    FR    26077 
withdrawn 45717 

806  Heading  revised 42232 

Regulation  at  63  FR  42232  eff. 

date  delayed  to  2-22-99 63983 

806.1  (a)  and  (b)(1)  revised 42232 

Regulation  at  63  FR  42232  eff. 

date  delayed  to  2-22-99 63983 

806.2  (f)  revised 42232 

Regulation  at  63  FR  42232  eff. 

date  delayed  to  2-22-99 63983 

806.10  Regulation  at  62  FR  27191 

eff.  5-18-98 18836 

(a),  (b),  (c)  introductory  text 
and  (2)  revised;  (c)(4).  (d)  and 

(e)  amended 42232 

806.20  Regulation  at  62  FR  27191 

eff.  5-18-98 18836 

(a)  and  (c)  revised 42233 

Regulation  at  63  FR  42233  eff. 

date  delayed  to  2-22-99 63983 

806.30  Revised 42233 

Regulation  at  63  FR  42233  eff. 
date  delayed  to  2-22-99 63983 

807  Heading  revised 51826 

807.3  (d)(2)  and   (g)  revised:   (s) 
added 51826 

807.20  (a)(4)  revised;  (c)  removed; 

(d)  redesignated  as  (c);  (c)(3) 
added 51826 

Corrected 65555 

807.22  (c)  amended 51826 

812  Authority  citation  revised....  ...26699 

812.35  (a)  revised 64625 

814.39  (a)  introductory  text  and 

(4)  revised;  (f)  added 20533 

Regulation    at    63    FR    20533 

withdrawn 42699 

(a)  introductory  text  revised; 
(aX4)  removed;  (aX5)  through 
(8)    redesignated    as    (a)(4) 

through  (7);  (f)  added 54044 

814.100  (aX2)  and  (d)  revised;  (e) 

added 19188 

Regulation    at    63    FR    19188 

withdrawn 40825 

(aX2)  and  (d)  revised;  (e)  added 

59220 

814.104  (b)  removed;  (c),  (d)  and 

(e)  redesignated  as  (b).  (c) 
and  (d);  new  (b)(5)  and  new 
(d)  revised;  new  (c)  amended 
19189 

Regulation  at  63  FR  19189 
withdrawn 40825 


(b)  removed;  (c).  (d)  and  (e)  re- 
designated as  (b).  (c)  and  (d); 
new  (b)(5)  and  new  (d)  re- 
vised; new  (c)  amended 59220 

814.106  Revised 19189 

Regulation    at    63    FR    19189 

withdrawn 40825 

Revised 59220 

814.108  Revised 19189 

Regulation    at    63    FR    19189 

withdrawn 40825 

Revised 59220 

814.112  (a)  introductory  text  and 

(b)  revised 19189 

Regulation    at    63    FR    19189 

withdrawn 40825 

(a)  introductory  text,  (1)  and 

(b)  re  vised 59221 

814.114  Revised 19189 

Regulation    at    63    FR    19189 

withdrawn 40825 

Revised 59221 

814.116  (a)  and  (d)  amended;  (e) 

added 19139 

Regulation    at    63    FR    19189 

withdrawn 40825 

(a)  and  (d)  amended;  (e)  added 

59221 

814.118  (e)  revised 19189 

Regulation    at    63    FR    19189 

withdrawn 40825 

(aK8)  revised;  (e)  removed 59221 

814.120  Revised 19189 

Regulation    at    63    FR    19189 

withdrawn 40825 

Revised 59221 

814.124  (a)  amended 19190 

Regulation    at    63    FR    19190 

withdrawn 40825 

(a)  amended , 59221 

814.126  (a)  amended;  (b)  revised 19190 

Regulation    at    63    FR    19190 

withdrawn 40825 

(a)  amended;  (b)  revised 59221 

862.9  Heading  revised;  introduc- 
tory text  designated  as  (a); 
(a)  and  (b)  redesignated  as 

(aXD  and  (2);  new  (b)  added 59224 

862.1440  (b)  revised 59225 

862.1635  (b)  revised 59225 

862.1825  Added 40366 

864.9  Introductory  text  des- 
ignated as  (a);  (a)  and  (b)  re- 
designated as  (aXD  and  (2); 

new  (b)  added 59225 

864.1860  Added 30142 
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864.6100  (b)  revised 59225 

1.6400  (b)  revised 59225 

I.bl60  (b)  revised 59225 

.^550  (b)  revised 59226 

|.p575  (b)  revised 59226 

864.9600  (b)  revised 59226 

864.9700  (b)  revised 59226 

868.9     Introductory     text     des- 

igmated  as  (a);  (a)  and  (b)  re- 

I  designated  as  (a)(1)  and  (2); 

;  inew  (b)  added 59226 

866.8060  (b)  revised 59226 

868.&085  (b)  revised 59226 

866.8135  (b)  revised 59226 

866.8165  (b)  revised 59226 

860.8220  (b)  revised 59226 

866.8280  (b)  revised 59226 

860.8300  (b)  revised 59226 

866.to20  (b)  revised 59227 

866.^350  (b)  revised 59227 

866.3415  (b)  revised 59227 

866.8550  (b)  revised 59227 

866.8660  (b)  revised 59227 

860.8930  (b)  revised 59227 

860.$O4O  (b)  revised 59227 

860.6320  (b)  revised 59227 

860.B38O  (b)  revised 59227 

860.B46O  (b)  revised 59227 

860.B49O  (b)  revised 59227 

868  Preamendment  device  reten- 

!  tion 35516 

872.1870  Added 59717 

87iiJ940  (c)  revised 71746 

872.3950  (c)  revised 71746 

872.3960  (c)  revised 71746 

872.3970  (c)  revised 71746 

870.9  Introductory  text  des- 
ignated as  (a):  (a)  and  (b)  re- 
designated as  (a)(1)  and  (2); 

new  (b)  added 59227 

870.1620  (b)  revised 59228 

870.1800  (b)  revised 59228 

870.2040  (bXl)  revised 59228 

870.4370  (bXD  revised 59228 

870.4650  (b)  revised 59228 

870.4080  (b)  revised 69228 

870.4890  (bMD  revised 59228 

870.B25O  (bXD  revised 59228 

870.5360  Revised 57060 

880.9  Introductory  text  des- 
ignated as  (a);  (a)  and  (b)  re- 
designated as  (aXD  and  (2): 

new  (b)  added , 59228 

880J2200  (b)  revised 59228 

880.2920  (b)  revised.. 59228 

880.2930  Added 59718 


880.5100  (b)  revised 59229 

880.5140  (b)  revised 59229 

880.5475  (b)  revised 59229 

880.5500  (b)  revised 59229 

880.5550  (b)  revised > 59229 

880.5960  Added 59718 

880.6470  (b)  revised 59229 

880.6775  (b)  revised 59229 

880.6910  (b)  revised 59229 

880.6990  Added .....59718 

882.9  Introductory  text  des- 
ignated as  (a):  (a)  and  (b)  re- 
designated as  (aXD  and  (2): 

new  (b)  added 59229 

882.5050  (b)  revised 56229 

882.5970  Added 40651 

884  Preamendment  device  reten- 
tion  35516 

884.6100-684.6190     (Subpart      G) 

Added 48436 

886.9  Heading  revised;  introduc- 
tory text  designated  as  (a); 
(a)  and  (b)  redesignated  as 

(aXl)  and  (2);  new  (b)  added 59229 

886.3100  (b)  revised 59230 

886.3130  (b)  revised 59230 

886.3800  (b)  revised 59230 

888.3070  Added 40040 

890  Preamendment  device  reten- 
tion  35516 

890.9  Introductory  text  des- 
ignated as  (a):  (a)  and  (b)  re- 
designated as  (aXl)  and  (2): 

new  (b)  added 59230 

890.1925  (b)  revised 59230 

890.3600  (b)  revised 59231 

890.3525  (b)  revised 59231 

890.3710  (b)  revised 59231 

890.3725  (b)  revised 59231 

890.5160  (b)  revised 59231 

890.5170  (b)  revised 59231 

890.5225  (b)  revised .- 59231 

890.5720  (b)  revised ; 59231 

890.5740  (b)  revised 59231 

892.9  Heading  revised:  introduc- 
tory text  designated  as  (a): 
(a)  and  (b)  redesignated  as 

(aXl)  and  (2):  new  (b)  added 59231 

892.1980  (b)  revised 59231 

892.2010  Added.... .23387 

(a)  and  (b)  corrected 44996 

892.2020  Added 23387 

(a)  and  (b)  corrected 44998 

892.2030  Added 23387 

892.2040  Added 23387 

892.2050  Added 23387 
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LSA-LIST  OF  CFR  SECTIONS  AFFECTED 
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TITLE  21   Chapter  l-Con. 

900.2  (d)  revised;  eff.  4-28-99 56558 

900.12  (a)(2)(ii).  (c)(4)(i),  (d)(2) 
and  (e)(10)  amended; 
(aX2Kiv)(A).  (3)(iii)(B). 

(c)(4)(ii),  (eXD  introductory 
text.  (8Xii)(A)  and  (f)(3)  re- 
vised; eff.  4-28-99; 
(e)(4>(iii)(B)  revised;  eff.  10- 

28-02 56558 

1240  Technical  correction 29591 

1240.70  Removed 26078 

1270.33  (bXD  amended 16685 

Proposed  Rules: 

1 64930 

2 51322 

3 26690.  40858.  42773,  46718 

5 26690.  40858.  42773.  46718 

10.. ..26690.  32772.  40858.  42773.  46718.  50815, 

69575 

14 69575 

16 26690.  31143.  35551.  69575 

20 40069,  40858.  42773.  46718 

25 26690 

26 17744 

50 26690 

56 26690 

58 26690 

70 30150 

71 26690 

73 30150 

74 30150 

80 30150 

81 30150 

82 30150 

99 31143.35551 

100 27502 

101 20486.  23624.  24254.  24593.  27016. 

30150.  45427.  62977 

102 20148 

120 20450.  24254.  37057.  40072.  69579 

165 25789 

178 30150 

200 26690 

201 26690.  30150 

207  ...26690.  26744.  40858.  42773.  46718.  68212 

210 

211 

216 54002.55564 

310  ...26690.  33592.  40858.  42773.  46718.  59746 

312 26690.  40858.  42773,  46718,  68710 

314... 26690.  59746.  64222 

315 28301,  41219.  55067 

316 40858.  42773.  46718 

320 64222 

334 27886.  33592.  67817 


341 38762 

352 56584 

369 26690 

429 26690 

430 26127 

431 26127 

432 26127 

433 26127 

436 26127 

440 26127 

441 26127 

442 26127 

443 26127 

444 26127 

446 26127 

448 26127 

449 26127 

450 26127 

452 26127 

453 26127 

455 26127 

460 26127 

600 40858.  42773,  46718,  59746 

601  ...28301,  40658,  41219,  42773,  46718.  55067 

607 40858.  42773.  46718 

610 19431.  40858.  42773.  46718 

640 40858.  42773.  46718 

660 40858.  42773.  46718 

701 30160 

800 26690 

803 26129 

804 26129 

806 42300 

807 26744.  51874.  65566.  68212 

808 39789 

809 29174 

812 26690.  38131 

814 19196.  20558 

820 29364 

862 63222 

864 29174.  63222 

868 44177,  63222 

870 63222 

872 53859.63222 

874 25794.  40673.  63222 

876 ftMOT 

878 63222 

880 59917.63222 

882 40673.63222 

884 44177.  63222 

886 <e»!99 

888 KKim 

890 40677.  44177.  63222 

892 fia?!ffl 

900 59750 

1020 57957 
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1^1 26744.68212 

1300 49506 

1$08 18170,59751 

mo 49506.  55811.  63253 

18l2 59751 


TITLE  22-FOREIGN  RELATIONS 

Chapter  I— Department  of  State 
(Partf  1-199) 

4 1 11  Regulation  at  62  FR  67567 

conflrmed 64625 

4)22  Regiilation  at  62  FR  67567 

confirmed 64625 

40152  Regulation  at  62  FR  67567 

confirmed 64625 

61  Regulation  at  62  FR  67567 
confirmed 64625 

62  Regulation  at  62  FR  67567 
confirmed 64625 

,66  Regulation  at  62  FR  67567 
confirmed 64625 

67  Regulation  at  62  FR  67567 
confirmed 64625 

i68  Regulation  at  63  FR  670 
confirmed 36366 

40.91  Regulation  at  62  FR  67567 
confirmed;  (a)  revised 64625 

40.92  Regulation  at  62  FR  67567 
confirmed 64625 

40.93  Regulation  at  62  FR  67567 
confirmed 64625 

40.104  Regulation  at  62  FR  67567 
confirmed 64625 

40.105  Regulation  at  62  FR  67567 
confirmed 64625 

40.204  Removed 16686 

41  Authority  citation  revised 48577 

41.2  (g)(3)  and  (4)  redesignated  as 

(g)(5)  and  (6);  new  (g)(3)  and 

;  1    (4)  added 16893 

4^  3  (e)  amended 48677 

4l[l2  Table  amended 48578 

4i;21  Heading  revised 48578 

41.32  Re  vised 16893 

4|;33  Revised 16894 

4l;l01  Regulation  at  63  FR  671 

confirmed;  (c)(1)  amended 36366 

1107  (c)  redesignated  as  (c)(1); 

(c)(2)  added;  interim 24108 

lcK2)(i)  revised 52969 

41.121  Regulation  at  63  FR  671 
confirmed 36366 

41.122  (a)(4)  and  (h)(9)  added 16895 

42^22   (c)   removed;   (d)   redesig- 
nated as  (c) 48578 


42.32  (dK5)  revised 68393 

42.51  (a)(2)  and  (d)  removed;  (a)(1) 
introductory  text,  (i).  and 
(ii)  redesignated  as  (a)  intro- 
ductory text.  (1)  and  (2) 48578 

42.54  (aK2)  amended 48578 

42.64  (b)  amended 48578 

50  Authority  citation  revised... 20315 

50.40  (a)  amended 20315 

51.70  Regxilation  at  62  FR  62695 

confirmed 44777 

51.80  Regulation  at  62  FR  62895 

confirmed 44777 

93  Authority  citation  revised 16687 

93.1  (a),  (b).  (c)  and  (e)  amended 

16687 

121.1  Amended 17330 

140  Added 36574 

Cttopter  II— Agency  for  Inter- 
natiorKil  Development,  Inter- 
natiorKJl  Development  Co- 
operation Agency  (Parts 
200-299) 

228.11  (e)  revised 38751 

228.13  (b)  amended 72181 

228.21  (a)  amended;  (cK4)  revised 

.% 38759 

228.51  (a)  introductory  text  and 

(1)  revised 38751 

228.53  Introductory  text  and  (a) 

revised 38752 

adapter  V-United   States   Infor- 
mation Ager)cy  (Parts  500—599) 

503  Authority  citation  revised 67576 

503.1  (b)  amended 67576 

503.2  Amended;  (b)  and  (e)(2)  re- 
vised  67576 

503.3  (d)  amended 67577 

503.4  (bKl)  revised;  (b)(3)  redesig- 
nated   as    (b)(a)(i);    (b)(3)(ii) 

and  (iii)  added 67577 

503.7  (c)(2)  and  (e)(3)  revised 67577 

503.8  (d)(5Kvi)  amended: 
(dK5)(vii)  added 67577 

503.9  Added 71587 

514  Suspension  of  applicability 34276 

Policy  statement 42233 

514.90  (Subpart  H)  Added;  in- 
terim  t 34810 

Proposed  Rules: 

201 49682 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  APRIL  1.  1998  THROUGH  DECEMBER  31.  1998 


TITLE  22  Proposed  Rules:— Con. 

503 .15800 

706 68213 

713 68213 

TITLE  23-HIGHWAYS 

Chapter  I— Federal  Highway  Ad- 
ministration, Department  of 
Transportation  (Parts  1—999) 

655.601  (a)  revised 33549 

658  Authority  citation  revised 70652. 

71747 

658.5  Amended 70652 

658.13  (b)(3)  revised 70653 

658.17  (i)  and  (k)  revised 70653 

658  Appendixes  A  and  C  amended 

70653 

Appendix  A  amended 71748 

Chapter  II— NaNonal  Highway 
Traffic  Safety  Administration 
and  Federal  Highway  Adminis- 
tration. Department  of  Transpor- 
tation (Parts  1200-1299) 


1225  Added;  interim 

1240  Added;  interim 57909 

1270  (Subchapter  D)  Added;  in- 
terim  , 53585 

1275  Added;  interim 55802 

Chapter  Ill-National  Highway 
Traffic  Safety  Administration. 
Department  of  Transportation 
(Parts  1300-1399) 

1313  Revised;  interim 71587 

1335  Added;  interim 54048 

1340  Added 46392 

1345  Added;  interim ..52597 

Proposed  Rules: 

1—199  (Ch.  I) 52206 

655 31950.  31957 

658 27228.  64434 

710 71238 

712 71238 

713 71238 

1331 33220.44415 


TITLE  24-HOUSING  AND 
URBAN  DEVELOPMENT 

Subtitle  A-Office  of  the  Sec- 
retary, Department  of  Housing 
and  Urtxin  Development  (Parts 
0-99) 

5.100  Amended 23853 

5.214  Amended 23853 

5.403  (a)  revised;  (b)  amended 23853 

5.520  (OdKii)  and  (2)(i)  revised 23863 

5.701—5.705  (Subpart  G)  Added 46577 

5.801  Added 46591 

8.28  (a)(5)  revised 23853 

50.19  (b)(17)  revised;  interim 48990 

Chapter  II— Office  of  Assistant 
Secretary  for  Housing-Federal 
Housing  Commissioner,  Depart- 
ment of  Housing  and  Urtxin  De- 
velopment (Parts  200—299) 

200.3—200.106  (Subi&rt  A)  Heaing 

added 46592 

200.36  Added 46592 

201.20  Regrulation  at  62  FR  65181 

confirmed 443iSl 

201.26  Regulation  at  62  FR  65181 

confirmed 44361 

202.2  Regulation  at  62  FR  65181 
confirmed 44361 

202.3  Regulation  at  62  FR  65181 
confirmed 44361 

202.5  Regulation  at  62  FR  65181 

confirmed 44361 

202.7  Regulation  at  62  FR  65182 

confirmed;  (a)  amended 44361 

203.3  Regulation  at  62  FR  65182 
confirmed 44361 

203.4  Regulation  at  62  FR  65182 
confirmed 44361 

203.255  (b)(5)  revised;  interim 29507 

206.45  (e)  revised;  interim 17656 

207.260  Added 46578 

236.1  Heading  revised;  (b)  redes- 
ignated as  (c);  new  (b)  added 

46592 

246.20  Revised 64803 

266.505  (b)(6)  removed 46578 

(b)(7)  revised 46593 

266.507  Added : 45678 

266.510  (a)  revised 46578 
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Chapter  III— Government  Nationai 
Mortgage  Association.  Depart- 
ment of  Housing  aruJ  Urtxin  De- 
velopment (Parts  300—399) 

120.5  (a)  amended;  (e)  and  (f) 
added  (OMB  number);  in- 
terim  ...51251 

120.13  Revised;  interim 51251 

Otapter  IV-Office  of  Multifamily 
Housing  Assistance  Restructur- 
ing. Department  of  Housing  and 
Urtxin  Development  (Parts 
400-499) 

hapter  IV  Established:  interim 

„ 48943 

1  Forums 50527 

I  Technical  correction 55333 

401.99  (b)  introductory  text  cor- 

!      rected 71373 

401.100  Heading  corrected 71373 

1.201  (b)  corrected 71373 

1.301  Corrected 71373 

1.400  (b)  corrected 71373 

401.403  (b)(2)  corrected 71373 

flOl.411  (a)  corrected 71373 

*)1.461  (b)(4)  corrected 71373 

401.472  (aXD  corrected 71374 

WOI  .552  Corrected 71374 

if)2  Forums 50527 

Technical  correction 55333 

■402.1  Corrected 71374 

«)2.5  (cX3)  corrected 71374 

»2.6  (b)  corrected 71374 

Cttapter  V— Office  of  Assistant 
Secretary  for  Community  Plan- 
ning arKi  Development.  Depart- 
ment of  Housing  arnJ  Urtxin  De- 
velopment (Parts  500-599) 

(ihapter  V  Clarification 35135 

EpO.415  (k)(3)(il)  revised 31869 

0.416  Regulation  at  63  FR  9683 

confirmed 48438 

Added;  interim 19155 

Regulation  at  63  FR  19155  con- 
firmed  52969 

200  OMB  number 53262 

.206  OMB  number 53262 

210  OMB  number 53262 

5)98.215  OMB  number 53262 

S  M.415  OMB  number 53262 


598.430  OMB  number 53262 

Ctiapter  Vlll-Ofnce  of  ttie  Assist- 
ant Secretary  for 
Housing— Federal  Housing 
Commissioner.  Department  of 
Housing  and  Urtxin  Develop- 
ment (Section  8  Housing  Assist- 
ance Programs  and  Section  202 
Direct  Loan  Program)  (Parts 
800-899) 

Chapter  vm  Heading  revised 64803 

880.201  Amended „ 46578 

880.207  (a)  removed 46578 

880.601  (d)(1)  revised 46593 

881.201  Amended 46578 

881.207  (a)  removed 46578 

882  Heading  and  authority  cita- 
tion revised 23853 

882.101  Revised 23853 

882.102  Revised 23853 

(b)  amended 46578 

882.106  Removed 23854 

882.108  Removed 23854 

882.109  Removed 23854 

882.110  Removed.... 23854 

882.111  Removed 23854 

882.112  Redesignated  as  882.414 23854 

882.118  Removed 23854 

882.201— «82.219  (Subpart  B)  Re- 
moved...  23854 

882.217  Redesignated  as  882.517 23854 

882.301—882.335  (Subpart  C)  Re- 
moved  23854 

882.401  Revised 23854 

882.402  Removed 23854 

882.404  Revised 23854,  46579 

882.406  Redesignated  as  882.810 23857 

882.407  Revised 23855 

882.411  (c)  amended 23855 

882.413  (c)  removed 23855 

882.414  Redesignated  fi-om  882.112 
23854 

882.501  Removed 23855 

882.502  Removed 23855 

882.503  Removed 23855 

882.504  Removed 23855 

882.505  Removed 23855 

882.506  Removed 23855 

882.508  Removed 23855 

882.511     Heading     revised:     (a) 

through  (e)  redesignated  as 
(b)  through  (f):  new  (a)  added 
„ 23855 


78 
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CHANGES  APRIL  1.  1998  THROUGH  DECEMBER  31.  1998 


TITLE  24  Chapter  vm-Con. 

882.514  (a)(1),  (d)(1)  introductory 
text,  (iv)  and  (v)  amended; 
(dK2Kvl)  redesiernated  as 
(dKlXvl);  (e)  revised 23855 

882.515  (b)  amended;  (c)  redesig- 
nated as  (d);  new  (c)  added 23855 

882.517  Redesignated  from  882.217 

23854 

882.601—882.606  (Subpart  F)  Re- 
moved  23854 

882.701—882.759  (Subpart  G)  Re- 
moved  23854 

882.802  Amended 23855 

882.808  (b)  revised 23855,  46579 

882.805  (d)(l)(i)(B)  amended;  (c) 
revised 23855 

882.806  Heading,  (a)(3)  and  (4)  re- 
vised; (a)(2)  amended;  (a)(2) 
undesignated  text  designated 

as  (a)(2)(ii);  (aK2)(i)  added 23856 

882.807  (a)  and  (d)  revised 23856 

882.808  (d),  (iXD,  (3)  and  (o) 
amended;  (b)(4),  (c)  and  (iK2) 
revised 23857 

882.810  Removed;  new  882.810  re^ 
designated  from  882.406;  new 

(gXlXiil)(C)  amended 23867 

883.302  Amended 46579 

883.310  (aXD  and  (bXD  removed 46579 

884.102  Amended 46579 

884.110  (b)  revised 46579 

886.102  Amended 46579 

886.113  Heading,  (a),  (b)  and  (n) 
introductory  text  revised; 
introductory  text,  (c) 
through  (h)  and  (j)  through 

(m)  removed 46579 

886.302  Amended 46580 

886.307  Heading,  (a),  (b),  (m)  in- 
troductory text  and  (n)  in- 
troductory text  revised;  in- 
troductory text,  (c)  through 
(h),  (j)  through  (1),  (o)  and  (p) 

removed 46580 

886.318  (d)(1)  revised 46593 

888  Fair  market  rent  schedules 51224, 

52858 

891.180  Added 46580 

891.185  Added 64803 


Chapter  IX— Office  of  Assistant 
Secretary  for  Public  and  Indian 
Housing,  Department  of  Hous- 
ing and  Urban  Development 
(Parts  900-1099) 

901.1  (c)(1)  existing  text  des- 
ignated as  (cXlXii);  (cXlXD 

added 46617 

902  Added 46617 

965.601  (Subpart  F)  Added 46580 

968.103  (e)(3)  and  (4)  redesignated 
as  (eX4)  and  (5);  new  (eX3) 

and  (0(4)  added 46107 

968.112  (f)(4)  amended 46108 

982  Authority  citation  revised 23857 

982.4  Re  vised 23857 

Corrected ...31625 

982.53  (a)  revised 23859 

982.54  (dX7)  revised;  (dX15) 
through  (19)  redesignated  as 
(dX18)  through  (22);  new 
(dX15),  (16)  and  (17)  added 23859 

982.102  (d)  removed 23895 

982.152  (a)(3)  added;  (cXD  revised 
23860 

982.153  (a)  designation  and  (b)  re- 
moved  23860 

982.158  (f)(6)  amended;  (f)(7)  re- 
designated as  (f)(8);  new  (f)(7) 

added 23860 

(a)  amended 46593 

982.204  (c)  revised 23860 

982.205  Heading  and  (c)  revised 23860 

982.206  (b)(1)  amended;  (aX2)  re- 
vised  23860 

982.207  (c)   redesignated  as   (d); 

new  (c)  added 23860 

982.302  (a)  revised 23860 

982.303  (bXD  amended;  (b)(2)  re- 
vised  23860 

982.306  (d)  and  (e)  redesignated  as 

(e)  and  (f);  new  (d)  added 27437 

982.316  Added 23860 

Corrected 31625 

982.352  (cX7)  revised;  (cX8) 
amended;  (cX9)  redesignated 
as  (cX12);  new  (c)(9),  (10)  and 
(11)  added 23860 

982.401  (aXD  amended 23861 

982.402  (c)  revised 23861 
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W2.451  (a)  removed;  (b)  and  (c) 

redesignated  as  (a)  and  (b) 23861 

802.452  (b)(2)  revised 23861 

12.501—982.517       (Subpart       K) 
Added .........: 23861 
2.552  (a)(1)  revised 23865 

962.601—982.624       (Subpart       M) 

Added 23865 

962.623  (b)(2Ki)  corrected 31625 

9to.l  Revised 23870 

.2  Introductory  text  amended 

..23870 

.3  (d)  added 23870 

.5  Revised 23870,  46580 

.7  (b)  introductory  text  and 
(7)  revised;  (bK5)  amended; 
(d)  and  (f)  removed;  (b)(8) 
and  (c)  added;  (c)  and  (g)  re- 
designated as  (d)  and  (f) 23870 

.10  (g)(l)(iii)(B)  amended 23871 

.12  Revised 23871 

.13  Revised 23871 

.14  Removed 23871 

^.51  (d)  introductory  text  re- 
vised  23871 

963.52  (a)  and  (c)  amended 23871 

903.55  (a)  and  (b)  amended 23871 

W3.101  (b)(3)  amended 23871 

PP3-103  (d)  amended 23871 

151  (b)(3)  amended 23871 

.201  Re  vised 23871 

202  Amended 23871 

.203  (a)(1),  (b),  (d)(6)  and  (g)(1) 

amended 23871 

963.204  (e)  added 23871 

$63,205  Removed;  new  983.205  re- 
designated from  983.206 23871 

)63.206  Redesignated  as  963.205; 
new      983.206      redesignated 

from  983.207 23871 

)63.207   Redesignated   as  983.206; 
new      983.207      redesignated 

from  983.208  and  revised 23871 

.208  Redesignated  as  983.207 23871 

.251—983.262       (Subpart       F) 

Added 23871 

Added 48555 

.102  Stayed 48560 

.103  Stayed 48560 

^.105  (a),  (b),  (d)  and  (e)  stayed 

48560 

b  15.107  Stayed 48560 

L  )05.101  Revised;  Interim 48990 

I  )05.103  Amended;  interim 48990 

li)05.104  (d)  and  (e)  revised;  in- 
terim  .48990 


1005.105  (d)(2).  (3),  (4),  (e)  and  (f) 
revised;  interim 48990 

1005.106  Revised;  interim 48990 

1005.107  (a)(1)  and  (b)  introduc- 
tory text  revised;  (b)(2) 
amended;  interim 48991 

1005.111  Revised;  interim 48991 

1005.112  Amended:  interim 48991 

Chapter  X— Office  of  Asslcfant 
Secretary  for  Housing— Federal 
Housing  Commissioner,  Depart- 
ment of  Housing  and  Urban  De- 
velopment (Interstate  Land 
Sales  Registration  Program) 
(Parts  1700-1799) 

1710.20  (a)  amended.. 54332 

1710.35  (a)  revised 54332 

Ctiapter  )(X— Office  of  Assistant 
Secretary  for  Housing— Federal 
Housing  Commissiorter,  Depart- 
ment of  Houslr>g  and  Urtxin  De- 
velopment (Parts  3200-3899) 

3280  Interpretive  Bulletin ...26386 

Proposed  Rules: 

5 35650.  35662.  41754.  58675 

6 26022 

35 54422 


36. 
37. 
50. 


.54422 
.54422 
.30046 


55 30046 

58 30046 

91 57882.71405 

180 26022 

200 26702.  32958.  35662.  41754 

203 24736 

207 26702.  35650,  41754 

236 35662,41754 

266 35650.  35662,  41754 

291 29496,  35650 

570 26022.  57882.  71405 

880 35650.  35662.  41754 

881 35650.  41754 

882 35650.  41754 

883 35650.41754 

884 35650.  41754 

886 35660.35662 

888 24846 

891 41754 

901 35672,  40682 
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TITLE  24  Proposed  Rules -Con. 

965 36650,  41754 

982 35662.41754 

983 35650.41754 

3280 26392.58570 

3282 54528 

TITLE  25-INDIANS 

Chapter  III— National  Indian 
Gaming  Commission  (Parts 
500-599) 

514  Technical  correction 17489 

518  Added 41969 

Proposed  Rules: 

1—299  (Ch.  I) 69580 

11 32631 

61 36866 

291 19693 

542 42940 

TITLE  26--INTERNAL  REVENUE 

Ctiapter  I— Internal  Revenue  Serv- 
ice. Department  of  ttie  Treasury 
(Parts  1-799) 

1  Authority  citation  amended 16898, 

30623.  33555.  36180,  41421.  44389, 

47173.  50144,  52600,  55023,  56562. 

68680.  70337.  70340,  72182 

Technical  correction 58811 

1.32-3T  Added 34596 

1.62-2  (m)  amended 52600 

1.62-2T  Added 52600 

l.lOft-4  Added 56562 

1.108-5       Redesignated        from 

1.108{c)-l 56563 

l.lOe-6  Added 56563 

1.108(a)-l  Removed 56563 

1.108(a>-2  Removed 56563 

1.108(b)-l  Removed 56563 

1.108(0-1  Redesignated  as  1.108-5 

56563 

1.148^         (dX6Kiii)         revised; 

(e)(2)(iv)  added 71751 

1.163-5  Regulation  at  62  FR  53416 

eff.  date  delayed  to  1-1-00 72183 

1.165-12    Regulation    at    62    FR 

53416  eff.  date  delayed  to  1-1- 

00 72183 

1.195-1  Added 69555 

1.274(d)-l  (b)  added 52601 

Corrected 58811 


1.274(d)-lT  Added 52601 

(a)(1)  and  (2)  corrected 64187 

1.337(d)-4  Added 71594 

1.367(a)-lT  (a).  (c)(1)  and 
(3)(ii)(C)  concluding  text 
amended;  (b)(2)(i)  and  con- 
cluding text  removed;  (c)(2) 

revised 33555 

1.367(a)-3  (a),  (b)  and  (d)  revised; 
(c)(l)(iii)(B)  amended;  (e) 
through    (h)    removed;    new 

(e).  (f)  and  (g)  added 33556 

1.367(a)-3T  Removed 33561 

1.367(a>-8  Added 33562 

1.367(b)-l  Added 33566 

1.367(b>4  Added 33567 

1.367(b)-7  (a)  and  (b)  added 33568 

1.367(d)-lT  (a)  amended 33568 

1.36&-1  (e)(6)  Example  2  revised 50758 

1.401(a)-20  Amended 70338 

1.401(a)(4)-4  (b)(2)(ii)(C)  amended 

• 70338 

1.401(a)(26)-4  (d)(2)  amended 70338 

1.401(a)(26)-6  (c)(4)  amended 70338 

1.402(a)-l  (b)(2)(ii)(d)  and  (c)  re- 
instated; CFR  correction 43303 

1.411(a)-7  (d)(4)(i)  amended 70337 

1.411(a)-7T  Added 70337 

1.411(a)-ll  (c)(2)(ii)  revised; 
(c)(2)(iii).    (iv).    (v)    and    (8) 

added 70011 

(b).  (c)(3)  and  (7)  amended 70338 

1.411(a)-llT  Removed 70011 

Added 70338 

1.411(d)-4  Amended 30623.  47173.  70338 

1.411(d)-4T  Added  (temporary) 47173 

1.411(d)-6  Added 68680 

1.411(d)-6T  Removed 68680 

I.417(e>-1  (d)  revised 16898 

(b)(3)  revised;  (b)(4)  added 70011 

(b)(2)(i)  amended 70338 

1.417(e)-lT  (d)  revised 16902 

(bX3)  and  (4)  removed 70012 

1.460-0  Amended 36181 

1.460-6  (j)  added 36181 

1.460-«T  Removed asisi 

1.46&-27  Added 41421 

1.46&-10  Revised 69553 

1.529-1  (c)  corrected 55918 

1.664-1  (aX7)  and  (d)(l)(iii)  added; 

(f)(4)  added 68191 

1.664-2  (a)(l)(i)  revised 68191 

1.664-3  (a)(l)(iKa).  (6)(J)  and  (2) 
revised;  (a)(l)(iK6KJ).  «).  (5) 
and  (c)  through  (/)  added; 
(aKlXiv)  amended 68192 
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1.86  L-18  Added 52977 

(ii(4)  Examples  1  and  2  cor- 
rected  64868 

1.868-3  (f)  revised;  (h)  amended 55023 

1.8^1-6  Regulation  at  62  FR  53416 

Jeff,  date  delayed  to  1-1-00 72183 

l.ar  [-7  Regulation  at  62  FR  53416 

eff.  date  delayed  to  1-1-00 72183 

1.8  r  [-14    Regrulation    at    62    FR 

53416  eff.  date  delayed  to  1-1- 

00 72183 

(«)  revised;  eff.  1-1-00 72184 

(3>(2)(iii)   and   (3)(ii)   Example 

Eimended;  eff.  1-1-00 72187 

1.811-3     (a)(2)(ii)(B){J)     redesig- 
nated as  (a)(3) 67578 

1.9  r(e)-lT  Removed 50144 

1.9r(e)-l  Added 50144 

1.9^6^  (a)(5)  amended 55025 

1.986-llT  Added 44389 

1.985-1  Corrected 15760 

(|>^(2)(ii)(C)(;)  heading  and  (2) 

jorrectly  added 15761 

I>(6)  amended 40368 

(a)  amended 40368 

-7  (bX3).  (cX5)  and  (d)(5)  cor- 
rected  15761 

Added 40368 

(3Kiv)(B)  corrected 55333 

_  -  I1-5T  Added 40369 

1.  W6-7  Removed 56563 

1.1^16-6  Removed 56563 

1.1^17-1  Revised 56563 

1.1W7-2  Removed 56565 

ll-l    Regulation    at    62    FR 
24  eff.  date  delayed  to  1-1- 

72183 

(fli  revised;  efT.  1-1-00 72184 

(W(2)(iii)(B).  (iv)(E).  (3)(ili)(B). 
iC),  (X)  Elxamples  1,  2  and  3. 
HKi).  (xix).  (SKvlii).  (7)(v) 
iples  1  and  2. 
tc)(6)(ii)(B).  (e)(4)(ii)(A).  (vi). 
(ix)(A)(2).  (5)(i).  (v)(A).  (B) 
introductory  text.  (J)  and  (C) 

kmended;  eff.  1-1-00 72187 

1.1^4l-2    Regulation    at    62    FR 
>3444  eff.  date  delayed  to  1-1- 

j» 72183 

(bXlXli).    (3Xlv)    and    (f) 

kmended;  eff.  l-l-OO 72187 

1.1^ '1-3    Regulation    at    62    FR 
i3446  eff.  date  delayed  to  1-1- 

0 72183 

(111 amended;  eff.  1-1-00 72187 


(n 


1.1441-4  Regulation  at  62  FR 
53450  eff.  date  delayed  to  l-l- 
OO 72183 

(g)  revised;  eff.  1-1-00 72184 

(aX2Xi)  amended;  eff.  1-1-00 72188 

1.1441-4T  Regulation  at  62  FR 
53452  eff.  date  delayed  to  l-l- 
OO 72183 

1.1441-5  Regulation  at  62  FR 
53452  eff.  date  delayed  to  l-l- 
OO 72183 

(g)  revised;  eff.  1-1-00 72185 

(aX6).  (cX2XiiXB).  (3XiilXD) 
and  (d)(4)  Ebcample  2  amend- 
ed; eff.  1-1-00 72188 

1.1441-6  Regulation  at  62  FR 
53458  eff.  date  delayed  to  l-l- 
OO 72183 

(g)  revised;  eff.  1-1-00 72185 

(bXl).  (c)(2Xli)  and  (d)  amend- 
ed; eff.  1-1-00 72188 

1.1441-7  Regulation  at  62  FR 
53462  eff.  date  delayed  to  l-l- 
OO 72183 

(g)  amended;  eff.  1-1-00 72188 

1.1441-8    Regulation    at    62    FR 

53464  eff.  date  delayed  to  l-l- 
OO 72183 

(f)  revised;  eff.  1-1-00 72185 

1.1441-9    Regulation    at    62    FR 

53465  eff.  date  delayed  to  l-l- 
OO 72183 

(d)  revised;  eff.  1-1-00 72185 

1.1442-1    Regulation    at    62    FR 

53466  eff.  date  delayed  to  l-l- 
OO 72183 

1.1442-2  Regulation  at  62  FR 
53466  eff.  date  delayed  to  l-l- 
OO 72183 

1.1442-3  Regulation  at  62  FR 
53466  eff.  date  delayed  to  l-l- 
OO 72183 

1.1443-1    Regulation    at    62    FR 

53466  eff.  date  delayed  to  l-l- 
OO 72183 

(c)  revised;  eff.  1-1-00 72186 

1.1445-^    Regulation    at    62    FR 

53467  eff.  date  delayed  to  l-l- 
OO 72183 

1.1461-1  Regulation  at  62  FR 
53467  eff.  date  delayed  to  l-l- 
OO 72183 

(bX2Xv).  (vi)  heading.  (cX4Xiv) 
and  (i)  amended:  eff.l-1-OO 72188 
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CHANGES  APRIL  1,  1998  THROUGH  DECEMBER  31.  1998 


TITLE  26  Chapter  l-Con. 

1.1461-2    Regulation    at    62    FR 
53470  eff.  date  delayed  to  1-1- 

00 72183 

(aKD.  (3).  (4)  Examples  1.  2  and 
3  and  (d)  amended;  eff.  1-1-00 


.72188 


1.1461-3  Reerulation  at  62  FR 
53471  eff.  date  delayed  to  1-1- 
00 72183 

1.1461-4  Regulation  at  62  FR 
53471  eff.  date  delayed  to  1-1- 
00 72183 

1.1462-1  Regulation  at  62  FR 
53471  eff.  date  delayed  to  1-1- 
00 72183 

(c)  amended:  eff.  1-1-00 72188 

1.1463-1    Regulation    at    62    FR 

53471  eff.  date  delayed  to  1-1- 

00 72183 

(a)  and  (b)  amended;  eff.  1-1-00 

72188 

1.1464-1  (b)  amended;  eff.  1-1-00 72188 

1.1502-3T  (c)(4)  amended 71590 

1.1502-9  (a)  amended 71590 

1.1502-9T        (bXlMv)        revised; 

(b)(l)(vi)  added 71590 

1.6038B-1  Added 33568 

1.6038B-1T  Heading,  (a)  through 
(bK2).  (c)  introductory  text 
and  (f)  revised;  (b)(3)  redesig- 
nated  as   (b)(4);   new   (b)(3), 

(c)(6)  and  (g)  added 33570 

1.6041-1    Regulation    at    62    FR 

53471  eff.  date  delayed  to  1-1- 

00 72183 

1.6041-2    Regulation    at    62    FR 

53472  eff.  date  delayed  to  1-1- 

00 72183 

1.6041-3    Regulation    at    62    FR 

53472  eff.  date  delayed  to  1-1- 

00 72183 

Introductory     text    amended; 

eff.  1-1-00 72186 

1.6041-4    Regulation    at    62    FR 

53473  eff.  date  delayed  to  1-1- 

00 72183 

(d)  amended;  eff.  1-1-00 72188 

1.6041A-1  (dX3Xi)(B).  (iv)  and  (v) 

amended;  eff.  1-1-00 72188 

1.6041-7    Regulation    at    62    FR 

53473  eff.  date  delayed  to  1-1- 

00 72183 

1.6041-8    Regulation    at    62    FR 

53474  eff.  date  delayed  to  1-1- 

00 72183 


1.6041A-1  Regulation  at  62  FR 
53474  eff.  date  delayed  to  1-1- 
00 72183 

1.6042-2    Regulation    at    62    FR 

53474  eff.  date  delayed  to  1-1- 

00 72183 

1.6042-3    Regulation    at    62    FR 

53475  eff.  date  delayed  to  1-1- 

00 72183 

(b)(5)  revised;  eff.  1-1-00 72186 

1.6042-4    Regulation    at    62    FR 

53476  eff.  date  delayed  to  1-1- 

00 72183 

1.6043-2  Regulation  at  62  FR 
53476  eff.  date  delayed  to  1-1- 

00 72183 

(a)  amended;  eff.  1-1-00 72188 

1.6044-2  Regulation  at  62  FR 
53476  eff.  date  delayed  to  1-1- 

00 72183 

1.6044-3  Regulation  at  62  FR 
53476  eff.  date  delayed  to  1-1- 

00..... 72183 

1.6044-5  Regulation  at  62  FR 
53476  eff.  date  delayed  to  1-1- 

00 72183 

1.6045-1  (1)  revised;  (q)  amended 35519 

Regulation  at  62  FR  53477  eff. 

date  delayed  to  1-1-00 72183 

(g)(5)  revised;  eff.  1-1-00 72186 

(d)(6Xii)(B).  (gX3Xiv)  and  (4) 
Example  7  amended;  eff.  1-1- 

00 72188 

1.6045-lT  Removed 35519 

Regulation    at    62     FR    53480 

withdrawn 72183 

1.6045-2  (gX2)  revised;  (i)  amend- 
ed  36519 

Regulation  at  62  FR  53480  eff. 

date  delayed  to  1-1-00 72183 

1.6045-2T  Removed 36519 

Regulation    at    62    FR    53480 

withdrawn 72183 

1.6049-4  Regulation  at  62  FR 
63480  eff.  date  delayed  to  1-1- 

00 72183 

(cXlXiiXA)     and     (dX3XiiXB) 

amended;  eff.  1-1-00 72188 

1.604&-6  Regulation  at  62  FR 
53483  eff.  date  delayed  to  1-1- 

00 72183 

(g)  revised;  eff.  1-1-00 72186 

(bX12).  (c)(4Xi).  (ii),  (v).  (2Xii). 
(e)(l)(i)  introductory  text, 
(ii),  (4).  and  (5)  Examples  6 
and  9  amended:  eff.  1-1-00 72188 
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.72183 


1.6(M»-6  Reflation  at  62  FR 
$3491  eff.  date  delayed  to  1-1- 

<« 

1.6(W-7    Reerulation    at    62    FR 

i3491  eff.  date  delayed  to  1-1- 

•0 72183 

1.6049-8  Regulation  at  62  FR 
$3491  eff.  date  delayed  to  1-1- 
00 : 72183 

1.6090A-1  Regulation  at  62  FR 
eff.  date  delayed  to  1-1- 


1. 


.72183 


H-1   Regulation   at  62   FR 
$3492  eff.  date  delayed  to  1-1- 

AQ      72183 

1.6q30N-i  Regulation  at  M  FR 
$3492  eff.  date  delayed  to  1-1- 
M  72183 

)  amended;  eff.  1-1-00 72188 

!l-l    Regulation    at    62    FR 
192  eff.  date  delayed  to  1-1- 

•0 72183 

1.6091-1  Regulation  at  62  FR 
$3493  eff.  date  delayed  to  1-1- 
40  72183 

1.66^2-0  Amended 66434 

1.6682-2  (d)(1)  and  (2)  amended: 

(d)(4)  added 66434 

1.6682-3  (b)(1)  introductory  text 

amended;  (bK3)  revised 66434 

1.66BM    (dK2)    amended:     (eX3) 

added 66435 

1.6882-7  (d)  revised 66435 

1.66($4-0  Amended 66435 

1.6684-4  (g)  revised ...66435 

1.6895-1  (b)(4)(i)  revised... 72182 

1.6a95-lT  Added 72182 

1.6895-2T  Added 70340 

1.77l02B-l  Added 68186 

1.7T|d2B-2  Added 68187 

1.7704-3  Added 69553 

7.3ffJ|(b)-l  (a)  and  (cKD  revised; 
iiuthority  citation  removed 

,, 33570 

7.3efJJ(b)-4  (a)  and  (b)  revised;  au- 
thority citation  removed 33570 

7.36f«b)-7  (a)  revised;  authority 

Imitation  removed 3o670 

20.2044-1  (e)  Example  8  added 44393 

20.aiM4-lT  Removed 44393 

20.2056(b)-(7)  (d)(3)  and  (h)  Exam- 

jple  6  revised 44393 

20.2056(b>-7T  Removed 44393 

20.aci56(b)-10  Revised 44393 

20.aoe6(b)-10T  Removed 44393 

25.2f»)2-l  (CK3)  revised 68194 


31  Authority  citation  amended 32735 

31.3121(bK7)-2  (d)(2)(i)  amended 70338 

31.3401(a)(6)-l  Regulation  at  62 
FR  53493  eff.  date  delayed  to 

1-1-00 72183 

(e)  and  (f)  amended;  eff.  1-1-00 
.72189 

31.3406-0  Regulation  at  62  FR 
53493  eff.  date  delayed  to  1-1- 
00 72183 

31.3406(d)-3  Regulation  at  62  FR 
53493  eff.  date  delayed  to  1-1- 
00 72183 

31.3406(g)-l  Regulation  at  62  FR 
53493  eff.  date  delayed  to  1-1- 

00 72183 

(e)  and  (d)  amended;  eff.  1-1-00  ^ 
72189 

31.3406(h)-2  Regulation  at  62  FR 

53493  eff.  date  delayed  to  1-1- 

00 72183 

(d)  amended;  eff.  1-1-00 72189 

31.6302-1  (fK4)  amended 32736 

31.6302-lT  Added 32736 

31.6413(a)-3  Regulation  at  62  FR 

53494  eff.  date  delayed  to  1-1- 

00 72183 

31.9999-0  Removal  at  62  FR  53494 

eff.  date  delayed  to  1-1-00 72183 

Amended;  eff.  1-1-00 72189 

35a.9999-0  Removal  at  62  FR  53494 

eff.  date  delayed  to  1-1-00 72183 

35a.9999-l  Regulation  at  62  FR 
53494  eff.  date  delayed  to  1-1- 

00 72183 

35a.999»-2  Regulation  at  62  FR 
53494  eff.  date  delayed  to  1-1- 

00 72183 

35a.9999-3  Regulation  at  62  FR 
53494  eff.  date  delayed  to  1-1- 

00 72183 

35a.9999-3A  Regulation  at  62  FR 
53494  eff.  date  delayed  to  1-1- 

00 72183 

35a.9999-4T  Regulation  at  62  FR 
53494  eff.  date  delayed  to  1-1- 

00 72183 

35a.9999-5  Regulation  at  62  FR 
53494  eff.  date  delayed  to  1-1- 

00 72183 

48  Authority  citation  amended 35801 

48.4081-lT  Added 35801 

48.4082-6T  Added 35801 

48.4082-7T  Added 35801 

48.4082-8T  Added 35801 

Corrected 45910 
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TITLE  26  Chapter  l-Con. 

48.4082-9T  Added 35802 

48.4082-lOT  Added 35802 

48.4091-3T  Added 35802 

48.4101-2T  Added 35803 

48.4101-3T  Added 35803 

48.6427-lOT  Added 35804 

48.6427-llT  Added 35804 

(c)(4)  corrected 45910 

54  Authority  citation  amended 57553 

54.9801-lT  (a)  revised;  (c)  amend- 
ed; interim 57553 

54.9801-2T  Introductory  text  re- 
vised; interim 57554 

54.9811-1  Added:  interim 57554 

54.9831-lT  (b)(1)  revised;  interim 

57556 

145.4052-1  (a)(2)(ii)  redesignated 
as  (a)(2)(ii)(A);  new 

(aK2Kii)(A)  amended; 

(a)(2)(ii)(B)  added 35804 

301  Authority  citation  amended 

70013 

301.6011-2  (a)(1).  (b)(1).  (2),  (c)(1) 
heading,  (i),  (iii),  (2).  (d),  (0. 
(g)  heading  and  (2)  revised; 
(c)(l)(iv)  added;  (c)(3)  and  (4) 

removed;  (e)  amended 35519 

301. 6011-2T  Removed 35520 

301.6103(k)(9)-lT  Added 68996 

301.6109-1   Regulation   at  62   FR 

53494  eff.  date  delayed  to  1-1- 

00 72183 

301.6114-1   Regulation  at  62  FR 

53495  eff.  date  delayed  to  1-1- 

00 72183 

.    (bK4)(ii)(C)   introductory    text 
and  (D)  amended;  eff.  1-1-00 

72189 

301.6311-2T  Added 68996 

301.6402-3  Regulation  at  62  FR 

53495  eff.  date  delayed  to  1-1- 

00 72183 

301.6404-2  Added 70013 

301.6404-2T  Removed 70015 

301.6721-0  Regulation  at  62  FR 

53496  eff.  date  delayed  to  1-1- 

00 72183 

301.6724-1   Regulation  at  62  FR 

53496  eff.  date  delayed  to  1-1- 

00 72183 

(gX2)  and  (3)  amended:  e£f.  1-1- 

00 72189 

301.7623-1  Revised 44778 

301.7623-lT  Removed 44779 

301.9100-13T  Removed 56565 


502  Regulation  at  62  FR  53497  eff. 

date  delayed  to  1-1-00 72183 

503  Regulation  at  62  FR  53497  eff. 

date  delayed  to  1-1-00 72183 

509.1—509.10  (Subpart)  Regula- 
tion at  62  FR  53497  eff.  date 
delayed  to  1-1-00 72183 

509.103  Regulation  at  62  FR  53497 

eff.  date  delayed  to  1-1-00 72183 

509.117  Regulation  at  62  FR  53497 

eff.  date  delayed  to  1-1-00 72183 

509.119  Regulation  at  62  FR  53497 

eff.  date  delayed  to  1-1-00 72183 

509.122  Regulation  at  62  FR  53497 

eff.  date  delayed  to  1-1-00 72183 

513.1  Regulation  at  62  FR  53497 

eff.  date  delayed  to  1-1-00 72183 

513.2  Regulation  at  62  FR  53497 

eff.  date  delayed  to  1-1-00 72183 

513.3  Regulation  at  62  FR  53497 

eff.  date  delayed  to  1-1-00 72183 

513.4  Regulation  at  62  FR  53498 

eff.  date  delayed  to  1-1-00 72183 

513.5  Regulation  at  62  FR  53498 

eff.  date  delayed  to  1-1-00 72183 

514.1—514.10  Regulation  at  62  FR 
53498  eff.  date  delayed  to  1-1- 
00 72183 

514.20  Regulation  at  62  FR  53498 

eff.  date  delayed  to  1-1-00 72183 

514.21  Regulation  at  62  FR  53498 

eff.  date  delayed  to  1-1-00 72183 

514.22  Regulation  at  62  FR  53498 

eff.  date  delayed  to  1-1-00 72183 

514.23  Regulation  at  62  FR  53498 

eff.  date  delayed  to  1-1-00 72183 

514.24  Regulation  at  62  FR  53498 

eff.  date  delayed  to  1-1-00 72183 

514.25  Regulation  at  62  FR  53498 

eff.  date  delayed  to  1-1-00 72183 

514.26  Regulation  at  62  FR  53498 

eff.  date  delayed  to  1-1-00 72183 

514.27  Regulation  at  62  FR  53498 

eff.  date  delayed  to  1-1-00 72183 

514.28  Regulation  at  62  FR  53498 

eff.  date  delayed  to  1-1-00 72183 

514.29  Regulation  at  62  FR  53498 

eff.  date  delayed  to  1-1-00 72183 

514.30  Regulation  at  62  FR  53498 

eff.  date  delayed  to  1-1-00 72183 

514.31  Regulation  at  62  FR  53498 

eff.  date  delayed  to  1-1-00 72183 

514.32  Regulation  at  62  FR  53498 

eff.  date  delayed  to  1-1-00 72183 
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51<  LOl— 514.117  (Subpart)  Regula- 
tion at  62  FR  53498  eff.  date 
delayed  to  1-1-00 72183 

516  Regulation  at  62  FR  53498  eff. 

date  delayed  to  1-1-00. 72183 

517  Regulation  at  62  FR  53498  eff. 

date  delayed  to  1-1-00 72183 

520  Regulation  at  62  FR  53498  eff. 

date  delayed  to  1-1-00 72183 

521.1—521.8  (Subpart)  Regulation 
;  lat  62  FR  53498  eff.  date  de- 

'  layed  to  1-1-00 72183 

521.103  Regulation  at  62  FR  53498 

eff.  date  delayed  to  1-1-00 72183 

603.101  (c)  table  amended  (0MB 

numbers) 30624.  33570.  34596.  35805. 

35806.  36181.  44393,  44779.  52982. 

55025.  56565.  68194.  68684.  69555. 

70012.  70341.  71596.  71752 

RIegulation  at  62  FR  53498  eff. 

|date  delayed  to  1-1-00 72183 

Proposed  Rutes: 

1-^  (Ch.  I) 44181 

1  ..ii.l7973.  19694.  19864.  20156.  24765,  25796. 
27534.  28958.  29961.  32164.  33585. 
34615.  34616,  37296.  38139.  40383, 
41754,  43353.  43354.  44416,  45019. 
46937.  47214.  47455.  48144,  48148. 
48154.  50816.  52660.  55355.  55564. 
56878.  57636,  58811,  63016,  65566, 
66503,  67634,  69581,  69584,  70071, 
70354.  70356,  70357,  71047,  71609, 

72218 

20.  J 69248,  70701 

25 70701 

31 32774,  50619 

35 70071 

48 35893 

49 69585 

53 41486.  53862 

54 57565 

261 43361 

301] 37296.  41486.  43354.  46205.  56878. 

69031,  70701 

TltiE  27-ALCOHOL,  TOBACCO 
PRODUCTS  AND  FIREARMS 

C^^er  I— Bureau  of  Alcohol,  To- 
bacco and  Firearms,  Depart- 
nient  of  the  Treasury  (Parts 
—299) 


4.2 


(eK5)  amended 44782 


4.24  (b)(1)  amended 44783 

9.93  (cXll).  (17)  and  (18)  revised; 

(c)(19)  added 16804 

9.156  Added 33853 

9.159  Added 16904 

19.11  Amended 44783 

24.10  Amended 44783 

24.76  Heading  revised 44783 

24.257  (a)(3)(iii)  revised;  (a)(3)(iv) 

and  (c)  added;  OMB  number 

44783 

24.278  (d)  revised 44783 

53.11  Amended 52608 

53.61  (b)  revised 52603 

55.11  Amended 45001 

55.30  (a),  (b)  and  (d)  introductory 

text     amended;     (cK4)     and 
(d)(3)  revised 45002 

55.41  (b)(2)  revised 45002 

55.42  Revised. 45002 

55.43  Re  vised 45002 

55.45  (b)  amended 45002 

55.46  (b)  revised 45002 

55.51  Revised 45002 

55.63  (d)  heading  revised 45002 

55.102  Revised 45002 

55.103  (a)(1)  and  (2)  revised....v 45003 

55.105  (d)  revised ...45003 

55.122  (b)(4),  (5),  (c)(4)  and  (5) 
amended 45003 

55.123  (b)(3),  (4),  (cK4),  (5)  and 
(dK3)  amended 45008 

55.124  (bK4),  (5).  (c)(4)  and  (5) 
amended 45008 

55.125  (a)  amended;  (b)  removed; 
(c)  through  (f)  redesignated 
as  (b)  through  (e);  heading, 
(a)  introductory  text,  new 
(b)(4)  and  (5)  revised 45003 

55.127  Amended 45003 

55.141  (a)(7)  revised 46003 

55.163  Amended 45003 

55.201  (d)  revised;  (0  added;  OMB 
niunber 45008 

55.202  (b)  revised 45008 

55.206  (b)  amended „ 45008 

55.218  Amended 45003 

55.221  Heading,  (a)  and  (d)  re- 
vised  45004 

55.222  Amended 45004 

55.223  Table  amended 4S004 

55.224  Table  amended 45004 

178.1  (a)  revised 35522 

178.11  Amended 35522.  58278 
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CHANGES  APRIL  1.  1998  THROUGH  DECEMBER  31.  1998 


TITLE  27  Chapterl-Con. 

178.32  (a)(7).  (8)(iii)(B).  (d)(7). 
(8)(ii)(B)  amended;  (a)(9)  and 
(d)(9)  added 35522 

178.50  (b)  and  (c)  amended;  (d) 

added 35523 

178.73  Revised 58278 

178.74  Revised 58278 

178.78  Revised 58278 

178.96  (b)  amended;  (c)  revised 58278 

178.97  Revised 58278 

178.99  (c)(7)  and  (8)(ii)(B)  amend- 
ed; (c)(9)  added 35523 

178.100  (a)  existing  text  des- 
igmated  as  (a)(1);  (a)(2)  added; 
(Ore  vised 35523 

178.102  Revised 58279 

178.103  Added 37742 

178.124  (c)  revised;  (d).  (e)  and  (f) 

amended;  OMB  number 58279 

178.124a    (e)    introductory    text 

amended 58280 

178.125a  Amended 58280 

178.129  (b)  revised;  (c),  (d)  and  (e) 
redesignated  as  (d).  (e)  and 

(f);  new  (c)  added 58280 

178.130  (a)(1)  amended 35523 


Removed 58280 

178.131  Revised.. „... 58280 

178.134  Added 35523 

178.141  Introductory  text  revised 

35523 

178.144   (c)(6)  and   (7)  amended; 

(c)(8)  added 35523 

178.150  Revised 58280 

179.86  Amended 58281 

194  Authority  citation  revised 44783 

194.239-194.241         Undesignated 

center  heading  and  sections 

removed 44784 

250.11  Amended 44784 

251.11  Amended 44784 

Proposed  Rules: 

4 27017.  44819.  49883.  59921 

9 45427.48658 

19 44819.  59921.  65720 

24 44819.59921 

178 35551.59921 

194 44819.59921 

250 44819.59921 

251 44819.  59921 


58280 

58280 

35523 

Ised 

35523 

ded; 

35523 

58280 

58281 

a 44783 

sited 
ions 

44784 

44784 

44784 


49883, 
45427. 
59921, 
44819. 
35551, 
14819. 
14819. 
14819, 


59921 
48658 
65720 
59921 
59921 
59921 
58921 
59921 
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TITLE  28-JUDICIAL 
ADMINISTRATION 

Chapter  I— Department  of  Justice 
(Parts  0—199) 

29J  (Subpart  E-4)  Added 36847 

(a)(1)  corrected 40788 

OJ39c  Removed;  interim 62938 

Ll|l5  Re  vised 51519 

0.116  Amended 51519 

24i— 2.67  Designated  as  Subi>art 

A:  heading  added;  interim 39176 

2iip  Amended;  interim 39176 

2^02  Redesignated  as  2.68  (Sub- 
part B);  new  2.62  redesig- 
nated from  2.63;  interim 39176 

2]0fi  Redesignated  as  2.62;   new 

2.63  redesignated  from  2.64; 
interim 39176 

2j$4   Redesignated   as   2.63;   new 

2.64  redesignated  trom  2.65; 
interim 39176 

2j65  Redesignated  as  2.64;   new 

2.65  redesignated   from  2.66; 
interim 39176 

2jd6   Redesignated   as  2.65;   new 

2.66  redesignated  from  2.67; 

t  interim 39176 
Redesignated  as  2.66;  interim 
39176 
(Subpart    B)    Redesignated 

from  2.62;  interim 39176 

2ilO— 2.89  (Subpart  C)  Added;  in- 
terim  39176 

2J90  (f)  table  revised;  interim 57061 

If  2  (b)(9)  corrected 51401 

Ifls  (a)  corrected;  CFR  correc- 
tion  51300 

(a)  corrected 51401 

8  (c)  corrected 51401 

11  (bX7)  correctly  revised 36295 

e).  (g),  (iXD  and  (3)  corrected 

51401 

40  (a),  (b)(1)  and  (2)  corrected 

51401 

1$41  (a)  and  (c)  corrected;  CFR 

correction 51300 

a)  and  (d)  corrected 51401 

42   (b)   and  (c)  heading  cor- 
rected  51401 

1$;50  (a)  corrected 51401 

1$.54  (cK4)  corrected 51401 

lfi96  (p)  and  (q)  added 65062 

Appendix  I  corrected 51401 

Policy  clarification 71752 


111. 
ill. 


.,;, 


li, 


111 

21 


25  Added 58307 

27  Added;  interim 62938 

33  Heading  and  authority  cita- 
tion revised 50761 

33.1—33.80  Designated  as  Subpart 

A 50781 

33.1—33.3  (Subpart   A)   Designa- 
tion removed 50761 

33.1  Amended 50761 

33.3  Amended 50761 

33.10-33.12  (Subpart  B)  Designa- 
tion removed 50761 

33.20—33.23  (Subpart  C)  Designa- 
tion removed 50761 

33.30—^.32  (Subpart  D)  Designa- 
tion removed 50761 

33.40—33.41  (Subpart  E)  Designa- 
tion removed 50761 

33.40  Amended 50761 

33.50—33.52  (Subpart  F)  Designa- 
tion removed 50761 

33.60—33.61  (Subpart  G)  Designa- 
tion removed 50761 

33.7(^-33.71  (Subpart  H)  Designa- 
tion removed 50761 

33.80  (Subpart  I)  Designation  re- 
moved  50761 

33.100-33.103  (Subpart  B)  Added 

50761 

36.407  Revised 64837,  64838 

92  Heading  and  authority  cita- 
tion revised 50146 

92.1—92.6  Designated  as  Subpart 

A 50146 

92.7—92.13  (Subpart  B)  Added 50146 

CtK]pter  V— Bureau  of  Prisons,  De- 
partment of  Justice  (Parts 
500-599) 

500.1  (d)  revised 55775 

503  Revised 55775 

545.26  (e)  revised 67560 

551.90  (Subpart  I)  Revised 55774 

571.71—571.72  (Subpart  H)  Added; 

interim 69387 

Proposed  Rules: 

16 68217 

23 38765 

25... 43893 

31 55089 

551 65602 
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TITLE  29-LABOR 

Subtitle  A— Office  of  ttie  Secretary 
of  Labor  (Parts  0—99) 

44  Added 70261 

70a  Redesignated  as  part  71 56741 

71   Redesignated  from   part  70a 

and  revised 56741 

Ctiapter  IV— Office  of  Labor-Man- 
agement Standards.  Depart- 
ment of  Labor  (Parts  400-499) 

406.10  OMB  number 46888 

408.13  OMB  number 46888 

Ctiapter  XXVII-Federal  Mine 
Safety  and  Healtti  Review  Com- 
mission (Parts  2700-2799) 

2704  Authority  citation  revised 63175 

2704.100  Revised 63175 

2704.102  Revised 63175 

2704.104  (b)  through  (e)  revised; 

(f)  and  (g)  removed 63175 

2704.106  Revised 63176 

2704.106  Revised 63176 

2704.107  (a)  revised 63176 

2704.108  Revised ...63176 

2704.201—2704.206  (Supart  B)  Re- 
vised  63176 

2704.305  Revised 63177 

2704.307  Revised 63177 

2704.308  (c)  revised 63178 

CtKipter  X-National  Mediation 
Board  (Parts  1200-1299) 

1208  Authority  citation  revised 44394 

1208.2  Revised 44394 

1208.6  Revised 44395 

Ctiapter  )(Vil— Occupationai 

Safety  and  Healtti  Administra- 
tion. Department  of  Labor  (Parts 
1900-1999) 

1910  Meeting 39029 

1910.16  (a)(2)(x)  and  (b)(2)(xlv) 
added;  (b)(2)(xli)  and  (xiii)(D) 
amended 66270 

1910.176—1910.184  (Subpart  N)  Au- 
thority citation  revised 66270 

1910.178  (1)  revised;  Appendix  A 

added 66270 


1910.1052(d)(3).  (j)(9)(i)(A),  (B)  and 
(n)(2)  revised;  (j)(10)  through 
(14)  added 50729 

1910.141—1910.147  (Subpart  J)  Au- 
thority citation  revised 66038 

1910.146  (c)(5)(i)(E).  (ii)(C).  (F). 
(H).  (7)(iii).  (e)(3).  (k)(l).  (2) 
and  (3)(i)  revised;  (d)(3)(ii) 
through  (V)  redesignated  as 
(d)(3Kill)  through  (vi);  new 
(dK3)(ii).  (5)(iv).  (v).  (vl)  and 

(1)  added 66038 

Note    amended;    Appendix    F 
added 66039 

1915  Meeting 39029 

Authority  citation  revised 66274 

1915.120  Added 66274 

1917.1     (a)(2Kxli)     and     (xlIi)(D) 

amended;  (a)(2Xxiv)  added 66274 

1918  Authority  citation  revised 66274 

1918.1  (b)(8)  and  (9)(iv)  amended; 
(b)(10)  added 66274 

1926  Meeting 39029 

1926.600—1926.606  (Subpart  O)  Au- 
thority citation  revised 66274 

1926.602  (d)  added 66274 

1952.354  (b)  revised 53281 

1952.355  (b)  amended 53281 

Ctiapter  )0(V— Pension  and  Wel- 
fare Benefits  Administration.  De- 
partment of  Labor  (Parts 
2500-2599) 

2520.102-3  (u)  revised;  Interim 48375 

2590  Authority  citation  revised 57556 

2590.711  Revised;  interim 57556 

Ctiapter  XL-Pension  Benefit 
Guaranty  Corporation  (Parts 
4000-4999) 

4007.11  (a)(1)  and  (2)(il)  amended; 

(c)(1)  revised 68685 

4011  Appendix  A  amended 38306 

Appendix  B  amended 63179 

4022  Appendix  amended 63179 

4022.7  (b)(1)  revised;  (d)  added 38306 

4041A.43  (b)(1)  amended 38306 

4044.52  (b)  introductory  text  re- 
vised  38306 

4044.54  Amended 38306 

4044  Appendix  B  amended 38083.  43623. 

49286.  55334.  63409.  68999 

Appendix  B  corrected 58101 

Appendix  D  amended 63180 

4050.2  Amended 38306 
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4056  5  (a)(2)  amended 38306 

4O50  Appendix  A  amended 38306 

4281.13  (a)  introductory  text 
•.mended;  (b)  removed;  (a)(1) 
[through  (5)  redesignated  as 

(a.)  through  (e) 38307 

4281.14  Heading  and  (a)  amended 

4281.15  Removed 38307 


35. 

56. 

57. 

77. 

578 

579 

1911 1 

1921 1 

25111 

25211 

25611 

402: 

404' 

3 


Proposed  Rules: 


71714 

40800 

40800 

40800 

71405 

71405 

41755 

...43452 

50542.64667 

.48376,  58335,  68370 

48390.58335 

57228.  57229 

57228,  57229 

57229 


E  30-MINERAL  RESOURCES 


Chopter  I— Mine  Safety  and 
tfgatth  Administration,  Depart- 
ment of  Ixibor  (Parts  1-199) 

2lft^moved 47119 

24  Removed 47119 

48.2  (a)(1)  introductory  text 
amended;  (a)(l)(ii)  removed: 
(aXDCiii)  redesignated  as 
<aXlXil);  (aK2)  and  (b)  re- 
Vised 53759 

48.3  (a)  introductory  text  amend- 
ed  53759 

48.5  (d)  revised .....53760 

48.6  Heading,  (a),  (b)  introduc- 
tory text  and  (7)  revised; 
(bK8)  and  (9)  redesignated  as 
(b)(12)  and  (13);  new  (b)(8). 
new  (9),  (10).  (11).  (c).  (d)  and 

(e)  added 53760 

48.8(c)  revised 53760 

48.2B    (a)(1)    introductory    text 

limended 53759 

(sfKlKii)  removed;  (aXlXiii)  re- 

It^esignated  as  (aXlXii);  (aX2) 

l4nd  (b)  revised 63760 

48.2b|     (a)      introductory      text 

imended 53759 


48.25  (d)  revised 53760 

48.26  Heading,  (a),  (b)  introduc- 
tory text,  (5)  and  (7)  revised; 
(bX8)  redesignated  as  (bX12); 
new  (b)(8),  (9).  (10).  (11),  (c), 

(d)  and  (e)  added 53760 

48.28  (c)  revised 53761 

75.161  Revised;  eff.  10-6-99 53761 

75.506  (d)  revised 47119 

75.1909   (c)(5)   correctly   revised; 

CFR  correction 50993 

77.107-1  Revised;  eff.  10-*-99 53761 

77.109  Removed 53761 

77.1713    (dX3)    and    (4)    revised; 

(d)(5)  added 58613 

Ctiapter  II— Minerals  Manage- 
ment Service.  Department  of 
ttte  Interior  (Parts  200-299) 

203.50—203.91  (Subpart  B)  Head- 
ing amended 57249 

203.50  (a)  amended 57249 

203.84  (b)  introductory  text 
amended;  (bX7)  and  (c)  re- 
vised  57249 

250.101  (e)  Table  1  amended 37068 

250.806  (a)(3)  revised 37068 

250.1000  (c)  revised 43880 

250.1001  Amended 43881 

250.1007  Heading  and  (a)  intro- 
ductory text  revised;  (aX2) 
amended 43881 

250.1404  (d)  added 42711 

253  Added  (DMB  numbers  pend- 
ing)  42711 

Workshop 43624 

253.15  (0  corrected 48578 

CtKipter  VI— Bureau  of  Mines,  De- 
partment of  ttte  Interior  (Parts 
600-699) 

602  Removed;  interim 40178 

Regulation  at  63  FR  40178  con- 
firmed  66762 

Ctiapter  VII— Office  of  Surface 
Mining  Reclamation  and  En- 
forcement, Department  of  ttte 
Interior  (Parts  700—999) 

901.15  Table  amended 35807.  66987 

904.15  Table  amended 49430.  66067 

914.15  Table  amended 39729.  61829 

914.16  (n),  (p)  and  (gg)  removed 61829 

917.16  Table  amended 40627,  41427 
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TITLE  30  Chaptor  Vll-Con. 

917.16  (b)  removed 40827 

(n)  added 41427 

917.17  (a)  removed 40827 

Corrected 47091 

917.30  Added 53257 

918.15  Table  corrected 38881 

924.10  (b)  removed 43320 

924.15  Table  amended 43321 

924.16  (a)   and   (e)   removed;   (f) 
througrh  (n)  added 43321 

926.30  Revised 40794 

934.15  Table  amended 49434 

934.16  (y)  and  (z)  removed 49434 

935.15  Table  amended 51833,  66989 

936.15  Table  amended 42579 

943.25  Table  amended 65070 

944.15  Table  amended 63611 

944.16  (f)  removed 63611 

Correctly  removed 66989 

948.15  Table  amended 37777 

948.16  (nnn)   and   (ooo)   revised; 
(ppp)  removed 37777 

Proposed  Rules: 

26 47120 

29 47120 

46 59258 

56 45973 

57 45973,  47i2br58104 

70 47123 

71 47123 

72 37796.  41755,  55811 

75 37796,  38066,  41755.  47120.  47122,  55811 

77 45973 

90 47123 

206 36868,  38355.  40073 

701 70580 

707 40871,46951 

724 70580 

773 70580 

774 70580 

778 70580 

842 70580 

843 70580 

846 70580 

874 40871,  46951 

901 45192 

902 42774 

904 41506,  48661 

913 63628,  63630.  68218 

915 55025,59627 

917 45430 

920 50176 

924 44192 

926 66079 

931 66772.  66774 


934 50177 

935 53618 

936 55979,65149 

938 40237,  45199,  45973.  51324.  59259 

943 53003 

944 36868 

946 71047.71049 

948 39790.  68221 

950 40384.70080 

TITLE  31 -MONEY  AND 
FINANCE:  TREASURY 

Chapter  I— Monetary  Offices.  De- 
partment of  ttte  Treasury  (Parts 
51-199) 

103  Technical  correction 37777 

103.22  Revised 50156 

Ctiapter  II— Fiscal  Service.  De- 
partment of  tt>e  Treasury  (Parts 
200-399) 

208  Revised 51502 

285   Regulation   at  62   FR  34179 

confirmed 46140 

Authority  citation  revised 67756, 

72094 
285.1  Reflation  at  62  FR  36210 
confirmed;  (a)  amended;  (g). 
(m),  (n)  and  (o)  revised;  (j)(5) 
added 46145 

285.3  Added 72094 

285.4  Added 44988 

Regulation  at  63  FR  44988  con- 
firmed  71204 

285.13  Added 67756 

317  Authority  citation  revised 38041, 

64550 

317.0  Re  vised 38041 

317.1  (d)  revised 38041 

Revised;  interim 64550 

317.2  Revised;  interim 64550 

317.3  (a)  introductory  text  re- 
vised; (b)  and  (c)  amended; 
interim 64550 

317.6  (b)  revised;  interim 64550 

317.8  Appendix  amended 38041 

Appendix  amended:  interim 64550 

317.9  (b)(2)  removed;  (bKD  redes- 
ignated as  (b);  new  (b)  table 
amended 38041 

321  Authority  citation  revised 38042 

321.0  (a)  and  (b)  revised 38042 

321.1  (o)  revised 38042 
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321.3  (c)  revised 38042 

321.6  Revised 38042 

321.7  (a)  and  (g)  revised 38042 

321.9  (a)  revised 38042 

321.12  Revised 38042 

321435  (b)(2)  removed:  (b)(1)  redes- 

l^gnated  as  (b);  new  (b)  table 

Amended , 38042 

321  Appendix  amended 38042.  38043 

330  Authority  citation  revised 38044 

330.1  (0  revised 38044 

330J9f  (a)  revised 38044 

330iS  (a)  revised 38044 

330i^  Re  vised 38044 

330  Ja  Re  vised 38044 

330Ja  (b)(2)  removed;  (bXD  redes- 
ignated as  (b);  new  (b)  table 

amended 38044 

330.3)0  Revised 38044 

351.1  Revised:  interim 64561 

351.5  Revised:  interim 64561 

353  Authority  citation  revised 64651 

353.iS(bX4)  amended:  interim 64561 

353JJ3  (cX3)  amended:  interim 64551 

3S3J3X  (a)  revised:  interim 64561 

353.^  Revised:  interim 64561 

357  Determination 35807,  501S9 

357  Appendix  B  amended 60191 

359  Added 38044 

369. a  (eXlKi)  through  (v)  revised 

i 45946 

359.  l(bXl)  revised 45947 

360  Added 38049 

370  A^uthority  citation  revised 64552 

Hejadlng  revised:  interim 64552 

370.0-370.1  (Subpart  A)  Revised; 

interim 64652 

370.20—370.25  (Subpart  C)  Head- 
ing revised:  interim 64553 

370.|3O— 370.31  (Subpart  D)  Redes- 

Eed       as       370.60—370.61 
»art  F):  Interim 64553 
0.38  (Subpart  D)  Added: 

bterim 64553 

370.50-370.57  (Subpart  E)  Added: 

Interim 64554 

Chflpter  V-Office  of  Foreign  As- 
mt%  Control.  Department  of  ttie 
Treasury  (Parts  500—599) 

5Ol.ai03  Correctly  revised 35809 

515. 180  Corrected ..35808 

538  Added 36810 

560  l^uthority  citation  revised 62941 

560.B25  Corrected 35808 

560.BD3  Revised 62941 


575  Authority  citation  revised 62942 

575.522   (aX2)   and   (3)   amended; 

(aX4)  added 62942 

585  Authority  citation  revised 59884 

585.528  Heading  revised:  (d)  added 

586  Added........................ '^^^^^^^^^ 

Ct)apter  VII— Federal  Law  En- 
forceinent  Training  Center.  De- 
partment of  ttie  Treasury  (Parts 
700-799) 

700  Revised 39730 

Proposed  Rules: 

1 71060 

103 37085 

212 54426 

285 41688.  44991 

TITLE  32-NATIONAL  DEFENSE 

Ct>apter  I— Office  of  ttie  Secretary 
of  Defense  (Parts  1-399) 

41  Removed 56081 

83  Removed 43624 

84  Removed 43624 

199.2  (b)  amended. .59232 

199.4  (gX48)  revised 58232 

199.6  (aXll)  removed;  (aX12)  re- 
designated as  (aXll) 48445 

199.8  (bXSXiii).  (iv)  and  (v)  re- 
vised  59232 

199.9  (m)  added 48445 

199.14  (aXD  introductory  text. 
(iXC)(tfM«i').  (iiXCX70)  and 
(iiiXDK/)  amended: 
(aXlXii)(CX2).  (i).  (O. 
(iiiXB).  (DX5).  (EX/XiX^). 
(B).  («Xi4).  (B).  (GXJ)  intro- 
ductory text,  (dX3Xiv)  and 
(h)  introductory  text  re- 
vised: (aKlKiiMDX5)  through 
(S)  redesignated  as 
(aXlXiiXDX5)  through  (9); 
new  (aXlXiiXDXi)  and 
(hXl)(iii)(D)  added.. 48446 

(hXlXiXD)  added 56082 

199.15  (bX4XiiiXB).  (cX2). 
(dX2Xlii).  (eX3Xi)  and  (11)  re- 
vised  48447 

199.18  (d)(3Xv)  introductory  text 

revised 48448 

204.4  (cXlXvii)  thorugh  (ix)  cor- 
rected  36992 
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TITLE  32  Chapter  l-Con. 

204.6  (a)(1).  (4)  and  (b)(l)(v)  cor- 
rected  36992 

204.8  Corrected 36992 

216  Revised 56821 

234.1  Amended 49003 

234.7  (e)  amended 49003 

234.13  (e)  amended 49003 

234.17  (b)(3)(i).  (ii),  (cKDdi).  (2). 

(3)(i).    (ii),    (4)   introductory 

text  and  (ii)  amended 49003 

270.2  (c)  through  (k)  redesignated 
as  (e)  through  (m);  new  (c) 

and  (d)  added:  interim 68194 

270.6  (b)(2)  amended;   (b)(3)  and 

(4)  added:  interim 68195 

270.8  Amended 68195 

270.11  Revised 68195 

270  Appendix  A  amended 68195 

286  Revised 65420 

286.4  (d)(3)(ii)(B)  correctly  des- 
ignated  67724 

286.24  (f)(2)  corrected 67724 

311.7  (c)(7)  removed 59718 

318  Heading  revised 60212 

318.1  (b)(1).  (c)  and  (d)  amended 60212 

318.2  Amended 60212.  60213 

318.3  (a)  through  (d)  amended 60212 

(d)  footnote  1  amended 60213 

318.4  (a)  amended 60212 

(d)  amended 60213 

318.5  (a)  amended 60212 

318.6  (a)  amended 60212 

(b)  amended 60213 

318.8  (b)  amended 60213 

318.9  (a),  (b)  introductory  text. 

(1)  and  (4)  amended 60212 

318.10  Amended 60212 

318.11  (a),  (b).  (d)  introductory 

text  and  (3Xi)  amended 60212 

Chapter  V— Department  of  ttie 
Army  (Parts  400-699) 

588  Removed 37089 

655  Revised 53810 

Ctiapter  VI— Department  oT  ttte 
Navy  (Parts  700-799) 

706.2    Tables    One    and    Three 

amended 44735 

888g  Removed 


Chapter  XlX-Central  Intelligence 
Agency  (Parts  1900-1999) 

1903  Re  vised 44735 


Proposed  Rules: 
44 45975 


199. 
299. 
581. 


.36651 
.52208 
.51875 


655 37296 

TITLE  33-NAVIGATION  AND 
NAVIGABLE  WATERS 

Chapter  I— Coast  Guard.  Depart- 
ment of  Transportation  (Parts 
1-199) 

66.05-100  (a)  removed:  (b)  through 
(j)      redesignated      as      (a) 

through  (i):  new  (i)  revised 55947 

100  Temporary  regulations  list 45171. 

70015 
Regulation  at  63  FR  33032  eff. 

date  delayed  to  1-2-00 71754 

100.35-T05-045  Added  (temporary) 

._ 36850 

100.35-T05-47  Added  (temporary) 

36851 

100.35-T05-063  Added  (temporary) 

40653 

100.35-T05-093  Added  (temporary) 

59233 

100.35-T0&-100  Added  (temporary) 

69000 

100.35-T05-106  Added  (temporary) 

71220 

100.35T-07-O0e  Added  (temporary) 

36182 

Revised  (temporary) 50161 

100.35T-O7-049  Added  (temporary) 

43322 

100.35T-07-058  Added  (temporary) 

53687 

100.35T07-068  Added  (temporary) 

63612 

100.35T-07-075  Added  (temporary) 

67401 

100.3&-T06-040  Added  (temporary) 

38752 

100.35-T08-051  Added  (temporary) 

49004 

100.35-T08-054  Added  (temporary) 

47426 

I00.35-T0e-058  Added  (temporary) 

48579 

100.35-TOe-060  Added  (temporary) 

50160 


117.5-T-08-0 
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100]<  1—100.50  (Subpart  A)  Regu- 
ation  at  63  FR  33032  eff .  date 

delayed  to  1-2-00 71754 

lOOiOl  Regulation  at  63  FR  33032 

0ff.  date  delayed  to  1-2-00 71754 

1001Q5  Regulation  at  63  FR  33032 

i0ff.  date  delayed  to  1-2-00 71754 

lOOllS  Regulation  at  63  FR  33082 

feff.  date  delayed  to  1-2-00 71754 

100.17  Regulation  at  63  FR  33082 

^fT.  date  delayed  to  1-2-00 71754 

100118  Regulation  at  63  FR  33033 

eff.  date  delayed  to  1-2-00 71754 

19  Regulation  at  63  FR  33083 

eff.  date  delayed  to  1-2-00 

\\is  Regulation  at  63  FR  33033 

eff.  date  delayed  to  1-2-00 71754 

lOO]^  Regulation  at  63  FR  33083 

eff.  date  delayed  to  1-2-00.. 


100 


100 


.71751 


.71754 


100 


100 


100 


1.35  Regulation  at  63  FR  33033 

^ff.  date  delayed  to  1-2-00 71754 

1.^  Regulation  at  63  FR  33083 

kf.  date  delayed  to  1-2^ 71754 

100—100.1306  (Subpart  B)  Reg- 
ulation at  63  FR  33033  eff. 

4ate  delayed  to  1-2-00 71754 

lOOllOO  Regulation  at  63  FR  33033 

eff.  date  delayed  to  1-2-00 71754 

100jy»  Added 37492 

]ll4     Implementation     (tem- 

Drary) 45395 

»16  Added 37249 

91     Implementation     (tem- 
porary)  36182,36183 

Bidmoved 70654 

100i601     Implementation     (tem- 

t>orary) 36849 

100.305  (b)  revised 39236 

100.509  (a)(1).  (b)(2)  introductory 
text  and  (c)  revised:  Table  1 

added 42580 

lOO.IlO  Revised 41719 

lOOjaoi  Table  1  revised 70654 

lOOJilOl    Implementation    (tem- 
porary)   38306 

10oill02  Table  1  amended 37491 

110.157  (b)(ll)  added;  eff.  10-6-98 

to  12-8-98 55028 

'  temporary  drawbridge  oper- 
ation regulations 37251,  39029. 

40654.  40655.  41720,  43080,  45395. 
47174.  49287.  53281.  54353.  63180. 
64628.  64868.  68685.  69193.  70018. 

71754 
117||-T-08-077  Added  (temporary) 

72190 
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117.253  (a)  suspended:  (c)  added: 

eff.  3-11-98  through  11-23-98 45397 

(a)  suspended;  (c)  added;  eff. 

,12-4-98  through  1-31-99 .«9192 

117.261  (u).  (V)  and  (w)  revised 60214 

117.268  Added 67402 

117.451  (b)  suspended;  (f)  added 

(temporary) 57251 

117.459  Revised 40654 

117.465    (g)    added;    eff.    10-5-98 

through  11-6-98 47428 

(g)  added  (temporary) 51302 

(a)  revised 55031 

117.467  (b)  suspended:  (c)  added; 

eff.  7-6-98  through  11-10-98 35821 

(b)  suspended:  (c)  added;   eff. 
12-14-98  through  3-20-99 69557 

117.599  (a)  designation  and  (b)  re- 
moved  68001 

117.619  Revised 70662 

117.683  Redesignated  as  117.682; 
new  117.683  redesignated 
from  117.684 49622 

117.684  Redesignated  as  117.683; 
117.684  added 49822 

117.685  Revised...... 49622 

117.721  Added 43323 

117.733   (k)   added:    eff.    10-19-98 

through  5-14-99 54354 

117.822  Revised 37251 

117.955  (a)  revised 55030 

117.991  Removed 47427 

117.997  (a)  through  (h)  redesig- 
nated as  (b)  through  (i);  new 

(a)  added 55948 

117.1097  Revised 49288 

117.T40e  Added  (temporary) 64188 

120  Regulation  at  61   FR  37652 

confirmed 53560 

120.100  Heading  revised 53590 

120.110  Amended „. 53S60 

120.200  Revised. ., 53590 

120.210  Revised 53590 

120.220  Revised 53560 

120.300  Revised 53560 

120.308  Added 53561 

120.305  Revised 53561 

120.307  Revised 53561 

120.309  Revised 53591 

128  Regulation  at  61   FR  37654 

confirmed 53590 

128.100  Heading  revised 53591 

128.110  Revised 53591 

128.200  Revised 53561 

128.210  Revised 53662 

128.220  Revised 53S62 
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TrrLE33  Chaplw  l-Con. 

128.300  Revised 53592 

128.305  Redesigmated  as   128.307; 

new  128.305  added 53592 

128.307   Redesignated  as   128.309; 
redesignated     from     128.305; 

new  128.307  revised 53592 

128.309  Redesignated  as   128.311; 
new      128.309      redesignated 

from  128.307 53592 

Revised 53593 

128.311  Redesignated  from  128.309 

53592 

Heading  revised 53593 

155  Authority  citation  revised 71763 

155.140     (b)     introductory     text 

amended 71763 

155.230  Revised;  interim;  eff.  in 

part  12-11-00 71763 

155.710  (e)  Introductory  text,  (1). 

(2)  and  (3)  revised 35826 

155.715  Added 35826 

160.207  (d)  and  (e)  revised 44117 

165  Temporary  regulations  list 45171. 

70015 

Authority  citation  revised 71770 

165.T01-080  Added  (temporary) 40656 

166.T01-082  Added  (temporary) 39238 

165.T01-083  Added  (temporary) 39237 

165.T01-102  Added  (temporary) 42234 

165.T01-113  Added  (temporary) 45949 

165.T01-114  Added  (temporary) 46178 

165.T01-115  Added  (temporary) 45177 

165.T01-123  Added  (temporary) 45948 

165.T01-130  Added  (temporary) 46889 

165.T01-131  Added  (temporary) 46890 

165.T01-140  Added  (temporary) 55533 

165.T01-144  Added  (temporary) 49823 

165.T01-157  Added  (temporary) 59720 

165.T01-CGD1-171     Added     (tem- 
porary  68686 

165.T05-084  Added  (temporary) 55029 

165.T07-013  Heading  and  (a)  re- 
vised (temporary) 38477 

165.T07-O23  Added  (temporary) 46176 

165.T07-053  Added  (temporary) 47429 

165.T07-O65  Added  (temporary) 56063 

165.T0e-024  Added  (temporary) 36852 

165.T08-038  Added  (Temporary) 37493 

166.T08-047  Added  (temporary) 46891 

165.T11-089  Added  (temporary) 46653 

165.T17-O03  Added  (temporary) 45950 

(b)  corrected 53593 

165.100  Added 71770 

165.514  Added 58636 

165.1115  Added 38754 

165.1116  Added 38308 


Correctly  designated 46889 

165.1310  Added;  interim 52609 

Chapter  I— Coast  Guard,  Depart- 
ment of  Transportation  (Parts 
1-199) 

334.155  Added 68140 

Ctiapter  IV— Saint  Lawrence  Sea- 
way Development  Corporation. 
Department  of  Transportation 
(Parts  400-499) 


402.100  Corrected 

402.210  Corrected 36992 

402.211  Corrected 36992 

402.320  Corrected 36992 

402.428  Corrected 36992 

Proposed  Rules: 

1-199  (Ch.  I) 36384.  64937 

55 51878 

100 36197,  46206,  50179,  63426,  65636 

110 37297.39651 

117 43126,  45978,  45980.  48453.  50821. 

57963.  58676.  60226,  64022 

126 57964 

165 aWS6,  40583.  42304,  47455!  54639. 

70707.  72219 
181 63638 

TITLE  34-EDUCATION 

Sutstitie  A-OfRce  of  the  Sec- 
retary. Department  of  Education 
(Parts  1-99) 

74  0MB  circular  applicability 36144 

80  OMB  circular  applicability 36144 

Chapter  II— Office  of  Elementary 
and  Secondary  Education.  De- 
partment of  Education  (Parts 
200-299) 

200.8  (c)(1)  revised;  (cX3)(ii)(B)(J) 

added 54997 

200.28  (a)(2)(iii)  removed 54997 

200.63  Revised 54997 

Chapter  Vl-Offlce  of  Post- 
secondary  Education.  Depart- 
ment of  Education  (Parts 
600-699) 

600.2  Amended 40622 


600 
600 


DECEMBER  1998 
CHANGES  JULY  1.  1998  THROUGH  DECEMBER  31.  1998 


U 


661 

661. 
661. 

661 

661. 

66$ 


661. 


668 
66$ 


661. 


9  (b)(2)(Ii)  amended 40622 

40  (aXl)(iv)(A)  and  (B) 
amended;  (a)(l)(ivKC)  re- 
moved  40622 

,41  (aXlXIiKF)  and  (G)  amend- 
ed; (a)(l)(il)(H)  and  (e)(3)  re- 

I  moved 40623 

,55  (a)(5)(i)(A)  amended 40623 

Revised 46361 

Revised 46363 

Revised 46366 

1  (c)(3).  (7)  and  (11)  removed; 
(c)(4).  (5).  (6).  (8).  (9).  (10)  and 
(12)  redesigmated  as  (cK3) 
through    (8)    and    (10);    new 

(c)(9)  added 40623 

,2  (b)  amended 40623 

i8  (d)(3)  amended 40623 

13  (a)(4)(i)  Introductory  text 

and  (d)(2)(l)  amended 40623 

14  (b)(4)(li)  removed: 
(bX4)(iil)  through  (vi)  redes- 
ignated as  (b)(4)(il)  through 
(V);  new  (b)(4Xii).  (7).  (15). 
(17)  and  (23)  amended;  (b)(8). 

(11)  and  (16)  revised 40623 

16  (eX2Xi)  and  (jXD  amended; 
(m)(l)  introductory  text,  (1) 
and  authority  citation  re- 
vised  40624 

47  Heading,  (h)  and  (1)  revised 
56759 

19  (aX3Xlv).  (v)  and  (vi) 
amended ..40624 

20  (c)  introductory  text  and 
(dX2)  revised 40624 

,21  (aXD  amended 40624 

22  (cX2Xli)  revised;  (OdXii). 
(2X1).  (gX2XiiXB).  (3Xii)  and 
(hXD  introductory  text.  (iv). 
(V),  (vi).  (2Xii)  through  (v) 

and  (i)  amended; 40624 

,25    (c)(4)    introductory    text 

and  (11)  amended 40624 

26  (bX4).  (6).  (CX2).  (d)(2)  in- 
troductory text.  (3)  introduc- 
tory text  and  (1)  amended 40624 

32  (cXl)  and  (k)(5)  amended 40624 

i42  (b)  introductory  text  re- 
vised  40625 

43  (cX6)  amended ...40625 

,46  (aXl).  (2Xii).  (5X1)  and  (ii) 
amended 40625 

48  Note  amended 40625 

49  (aXlXiii)  and  (b)  amended; 
(aXlXvl)  added;  (d)  revised 40625 


668.51  (a)  amended 40625 

668.54  (a)(2)(l)  amended 40625 

668.55  (c)  introductory  text.  (1), 

(2)  and  (d)(2)  amended 40625 

668.58  (aXlXi).  (2XiiXA)  and  (111) 
revised;  (aXlXii).  (Ill),  (c). 
(dXl)  and  (2)  amended; 
(aXlXiv)  added 40625 

668.59  (bXl).  (c)  introductory 
text  and  (IXii)  amended; 
(dXl)  revised 40625 

668.60  (b)  Introductory  text. 
(IXiXA).  (B).  (D).  (HI)  and  (d) 
amended;  (bXlXiXC).  (ii)  and 
(e)(2)  revised 40625 

668.61  (aX2XiiXB)  and  (b)  amend- 
ed; (b)  redesignated  as  (bKD; 
(bX2)  added 40626 

668.81  (e)  removed 40626 

668.83    (cX2XiXB).     (iiiXD)    and 

(dXlXili)  amended 40626 

668.94  (a)  introductory  text  and 

(5)  amended 40626 

668.130  (a)  and  (b)  amended 40626 

668.131  Amended 40626 

668.132  (a)(2)  and  (b)  amended 40626 

668.133  (a)  introductory  text  and 
(IXi)  amended 40626 

668.134  (a)  introductory  text.  (1). 

(3).  (bXl)  and  (2)  amended 40626 

668.136  (a)  and  (b)  introductory 

text  amended 40626 

668.137  (a)  and  (b)  amended 40626 

668.138  (a)  and  (b)  revised 40626 

668.139  (b)  and  (d)  revised 40626 

668.166  (aXl)  amended 40626 

668.167  (a)(3)  revised 40626 

668.171  0MB  number 40348 

668.172  (cX5Xii)  amended;  0MB 
number 40848 

668.173  (b)  revised 40348 

668.174  0MB  number 40348 

(cX3Xi).  (ii).  (iii).  (iv)  Introduc- 
tory text  and  (B)  amended 40349 

668.175  OMB  number 40348 

(f).  (2Xi).  (3Xi).  (ii).  (gXlXiXA) 

and  (ii)  amended 40349 

668  Appendix  G  amended 40349 

674.19  (b)(5)   correctly  removed; 

CFR  correction 55948 

675.26  (d)  revised 52856 

685  Appendix  A  revised ..: 39010 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JULY  1.  1998  THROUGH  DECEMBER  31.  1998 


TITLE  34 

Chapter  Vll-Office  '  of  Edu- 
cational Researcti  and  Im- 
provement. Department  of  Edu- 
cation (Parts  700-799) 

702  Added 57573 

Proposed  Rules: 

303 43866 

304 37466 

361 55292 

600—699  (Ch.  VI) 59922.  71206 

668 37714 

674 49798 

682 49798 


TITLE  35-PANAMA  CANAL 

Proposed  Rules: 


117. 


.56589 


TITLE  36-PARKS.  FORESTS,  AND 
PUBUC  PROPERTY 

Chapter  II^Forest  Senrice.  De- 
partment of  Agriculture  (Parts 
200-299) 

200.7  (a)  revised 538II 

200.8  Re  vised 53812 

(a)  corrected 60049 

242  Meetings 4^394 

242.25  (k)(9)(li)  table.  (10)(ii) 
table  and  (23)(ill)  Uble 
amended:  eff.  7-1-98  through 

6-30-99 46150 

(kX26Xiii)  table  amended:  eff. 

7-1-98  through  6-3Q-99 46151 

251.51  Amended 65964 

251.64  Revised 65964 

251.56  (a)  and  (dK2)  revised 65967 

251.57  (a)  revised:  (h)  removed:  (1) 
redesignated  as  (h) 65967 

251.59  Revised 66967 

261.60  (g)  removed:  (h).  (1)  and  (j) 
redesignated  as  (g).  (h)  and 
(1):  (a)(2).  (b).  (e).  (f)  and  new 

(g).  (h)  and  (1)  revised 65968 

261.61  (c)  revised 65968 

251.64  (a)  amended 65968 

251.65  Revised 


Chapter  III— Corps  of  Engineers, 
Department  of  the  Army  (Parts 
300-399) 

327.30     Appendixes     A     and     C 

amended:  eff.  8-17-98 35828 

Chapter  VIII— Advisory  Council 
on  Historic  Preservation  (Parts 
800-899) 

811  Revised ...54355 

Chapter  X— Presidio  Trust  (Parts 
1000-1099) 

1007  Added 71774 

1008  Added 71779 

1009  Added 71794 

C:hapter  XI— Architectural  and 
Transportation  Barriers  Compli- 
ance Board  (Parts  1100-1199) 

1162  Removed 70342 

1191.2  Revised 64837.  64838 

1192.31  (c)  revised 51697.  61702 

1192.153  (c)  revised:  (d)  added 61698. 

61702 

1192.157  (b)  revised 51698.  61702 

1192.159  Revised 51698.  51702 

1192.161  Added 51700.  61702 

1192  Figures  1  and  2  added 51701.  61702 

Appendix  A  amended 51702.  51702 

Chapter  Xll-National  Archives 
and  Records  Administration 
(Parts  1200-1299) 

1202  Revised 70342 

1220.40  Amended 35829 

1220.54  Amended 35829 

1222.20  (b)(3)  amended 35829 

1228.26  Amended 36829 

1228.46  Amended 36829 

1228.50  Amended 35829 

1228.54  Amended 35629 

1228.60  Amended 35829 

1228.74  Amended 35829 

1228.78  Amended 35829 

1228.92  Amended 35829 

1228.94  Amended 35829 

1228.104  Amended 35829 

1228.124  Amended 35829 

1228.152  Amended..... 35829 

1228.154  Amended 35829 

1228.166  Amended 35829 
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iml90  Amended ...35829 

l!m.222  (a)(3)  amended 35829 

1^.224  Amended ...35829 

1230.7  Amended 35829 

1^.50  Amended 35830 

1234.10  (a)  amended 35830 

1^.2  Amended 35830 

Proposed  Rules: 

1.L 49312 

3 49312 

15    68666 

5i   67635 

24^ 40682.43990 

lOOl 50024.64023 

1002 50024.64023 

10(B 50024.64023 

1004 50024.64023 

1005 50024.64023 

1M6 50024,64023 

1(W7 50024 

im 50024 

1009 50024 

1190 39542.  51881,  70359 

1191 39542.  51881.  70359 

1202 45433 

1254 42776 

1381 45203 


37-PATENTS.       TRADE- 
MARKS. AND  COPYRIGHTS 

Obopter  I— Patent  and  Trademark 
Office.  Department  of  Com- 
merce (Parts  1—199) 

1.14  Regulation  at  63  FR  29617 

confirmed 66041 

1.16  (a)  through  (d)  and  (0 
through  (j)  revised 39733,  67579 

Regulation  at  63  FR  39733  eff. 
date  delayed  to  10-10-98 52610 

1.17  (a)(1)  through  (5),  (b).  (c). 
(d).  (1).  (m).  (r)  and  (s)  re- 
vised   3973?,  6^580 

Regulation  at  63  FR  39733  eff. 
dafie  delayed  to  10-10-98 52610 

1.18  Revised 39733.  67580 

jEegulation  at  63  FR  39733  eff. 

I    date  delayed  to  10-10-98 52610 

!.»)  (d)  through  (g)  re  vised.... 39733.  67580 
^gulation  at  63  FR  39733  eff. 

date  delayed  to  10-10-98 52610 

1.21  (a)(6)(ii)  revised 39734.  67580 

Regulation  at  63  FR  39733  eff. 
date  delayed  to  l&-10-9e 52610 


183-249 (PC 3)  QL 3  99-4 


1.53   Regulation   at  63   FR   5734 

confirmed 36185 

1.412  Regulation  at  63  FR  29617 

confirmed 66041 

1.416  Regulation  at  63  FR  29617 

confirmed 66041 

1.419  Regulation  at  63  FR  29617 

confirmed 66041 

1.431  Regulation  at  63  FR  29618 
confirmed 66041 

1.432  Regulation  at  63  FR  29618 
confirmed 66041 

1.435  Regulation  at  63  FR  29618 

confirmed 66041 

1.445  Regulation  at  63  FR  29619 

confirmed 66041 

1.451  Regulation  at  63  FR  29619 

confirmed 66(M1 

1.461  Regulation  at  63  FR  29619 

confirmed 66041 

1.465  Regulation  at  63  FR  29619 

confirmed 66041 

1.471  Regulation  at  63  FR  29619 

confirmed 66041 

1.480  Regulation  at  63  FR  29619 
confirmed 66041 

1.481  Regulation  at  63  FR  29619 
confirmed 66041 

1.484  Regulation  at  63  FR  29619 
confirmed 66041 

1.485  Regulation  at  63  FR  29620 
confirmed 66041 

1.492  (a)  through  (d)  revised 39734. 

67580 

(a)(5)  corrected 46892 

RegxUation  at  63  FR  39733  eff. 
date  delayed  to  10-10-98 52610 

1.494  Regulation  at  63  FR  29620 
confirmed ^ 66041 

1.495  Regulation  at  63  FR  29620 
confirmed 66041 

1.801—1.825  (Subpart  G)  Appendix 

B  removed 48448 

2.76  (a),  (g)  and  (h)  revised 48097 

2.85  (e)  revised 48097 

2.87  (c)  revised 48097 

2.101  (dXl)  revised.: 48097 

2.102  (d)  revised 48097 

2.111  (b)  and  (cXD  revised..... 48097 

2.117  (a)  and  (b)  revised 48097 

2.119  (d)  revised 48097 

2.120  (e)  and  (h)  redesignated  as 
(e)(1)  and  (h)(1):  (e)(2)  and 
(h)(2)  added;  (a),  new  (eXD. 
(gKl)  and  new  (hXD  revised 48088 

(a)  revised 52159 
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LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JULY  1.  1998  THROUGH  DECEMBER  31.  1998 


TITLE  37  Chapter  l-Con. 

2.121  (a)(1).  (c)  and  (d)  revised 48099 

2.122  (b)(1),  (d)(1)  and  (2)  revised 
48099 

2.123  (b)  and  (f)  revised 48099 

2.125  (c)  revised 48099 

2.127  (a),  (b).  (d).  (e)(1)  and  (f)  re- 
vised  48099 

(a)  revised 52159 

2.134  (a)  revised 48100 

2.146  (e)(1)  revised 48100 

3  Heading  revised 52159 

3.41  Revised 48100.  52159 

Chapter  II— Copyright  Office,  Li- 
brary of  Congress  (Parts 
200-299) 

201.5  (b)(2)(ii)  and  (iii)(A)  re- 
vised; interim 59236 

(b)(2)(iii)(A)  amended 66042 

201.17  (h)(2)(iv)  amended 39738 

201.22  (e)(1)  revised 66042 

201.38  Added;  interim 59234 

201.39  Added;  interim 71787 

251.2  (b)  through  (g)  redesignated 
as  (c)  through  (h);  new  (b) 
added;  new  (c)  revised 65556 

251.58  (c)  amended 65556 

251.60  Amended 65556 

251.61  (a)  revised 65556 

251.62  (a)  amended 65557 

253.3  Added 49836 

253.5  (cXD.  (2)  and  (3)  revised 66042 

256.2  (a)(1)  and  (c)  amended 39739 

Proposed  Rules: 

1 53498 

201 47215.  65567!  69251 

251 70080 

285 71249 

TITLE  38-PENSIONS.  BONUSES. 
AND  VETERANS'  REUEF 

Chapter  I— Department  of 
Veterans  Affairs  (Parts  0—99) 

3.256  Revised;  interim 53595 

3.311  (b)(2)(xxi)  and  (xxii)  amend- 
ed;  (b)(2)(xx)(iii)  and   (xxiv) 

added 50994 

3.358  Heading  and  (a)  revised 45006 

3.361  Added 45006 

3.362  Added 45007 

3.363  Added 45007 

3.800  Introductory  text  added 45007 


3.811  Heading,  (a)  heading  and 
authority  citation  revised; 
(d)  redesignated  as  (e);  new 
(d)  added 62943 

4.104  Amended 37779 

17.55  Introductory  text  amended; 
(h)  removed;  (i).  (j)  and  (k) 
redesignated  as  (h),  (i)  and 

(j) 39515 

17.56  Redesignated  as  17.57;  new 

17.56  added 39515 

17.57  Redesignated  from  17.56 39515 

17.84  Removed 48102 

17.96  Introductory  text  amended; 

(a)  authority  citation  re- 
moved; authority  citation 
added 37780 

17.128  Revised 39515 

17.270—17.278  Undesignated  cen- 
ter    heading    and     sections 

added 48102 

21.3023  Heading,  (c)  introductory 
text   and   (1)   revised;    (c)(3) 

amended;  OMB  number 45718 

21.3045  (h)  revised 67778 

21.3131  (a)  revised 67778 

21.3300  (c)  amended 67779 

21.3333  (a)  and  (b)(1)  amended 67779 

21.4000—21.4279  (Subpart  D)  Au- 
thority citation  revised 35831 

21.4008  Amended;  eff.  7-31-98 35831 

21.4133  Removed;  eff.  7-31-98 35831 

21.4134  Removed;  eff.  7-31-98 35831 

21.4136  (f).  (j)(l).  (k)  heading  and 

(1)  revised;  (j)  introductory 
text    and    (k)    introductory 

text  added;  eff.  7-31-98 35831 

21.4146  (e)  amended;  eff.  7-31-98 35831 

21.4152  (b)(2)  amended;  eff.  7-31- 

98 35831 

21.4202  (a)  and  (b)  removed;  eff. 

7-31-98 35831 

21.4207  Removed;  eff.  7-31-98 35831 

21.4206  Removed;  eff.  7-31-98 35831 

21.4210  Added;  eff.  7-31-98 35831 

21.4211  Added;  eff.  7-31-98.. 35833 

21.4212  Added;  eff.  7-31-98 35834 

21.4213  Added;  eff.  7-31-98 35834 

21.4214  Added;  elT.  7-31-98 35834 

21.4215  Added;  eff.  7-31-98 35836 

21.4216  Added;  eff.  7-31-98.... 35836 

21.5001—21.5296  (Subpart  G)  Au- 
thority citation  revised 35836 

21.5130  (b)  and  (c)  removed;  (d) 
through  (g)  redesignated  as 

(b)  through  (e);  eff.  7-31-98 35836 
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.5200  Introductory  text  amend- 
ed; (h)  removed;  (i)  revised; 
(j)  redesignated  as  (h);  new 
(j)  through  (o)  added;  eff.  7- 
31-98 35836 

.7000—21.7320  (Subpart  K)  Au- 
thority citation  revised 35837 

.7042  Heading,  (d)(2)  and  (3)  re- 
vised: (dK4)  and  authority  ci- 
tation added;  0MB  number 46718 

.7133  Revised;  eff.  7-31-98 35837 

.7135  (i)  introductory  text.  (1). 
(2),  (J)(l)  and  (kXD  amended; 
eff.  7-31-98 35837 

.7158  Heading,  (b)(2)  and  au- 
thority citation  revised;  efl*. 
7-31-98 35837 

.7500-21.7807  (Subpart  L)  Au- 
thority citation  revised 35837. 

45718 

.7540  (c)  and  (d)  authority  cita- 
tion revised;  0MB  number 45718 

.7624  (b)  amended;  eff.  7-31-98 35837 

.7633  Revised;  eff.  7-31-98 35837 

.7635  (e)  introductory  text.  (1). 
(2),  (f)(1)  and  (gXD  amended; 
eff.  7-31-98 35837 

.7658  Heading,  (b)  heading  and 
(2)  revised;  (b)(1)  introduc- 
tory text,  (i)  and  (ii)  amend- 
ed; eff.  7-31-98 35837 

Proposed  Rules: 


48455 

48455 

58336 

59495 

.37299.  54756.  58677.  60227 

63253 

60227 


TITLE  39-POSTAL  SERVICE 

Chapter  i-Untted  States  Postal 
Service  (Parts  1—999) 

Ji  Revised 57912 

^  IMM  amended;  incorporation 

by  reference;  interim .37252 

IMM  stayed  in  part;  incorpora- 
tion by  reference 38478 

IMM   amended;    incorporation 

by  reference 40181.  41427 

IMM   amended;    incorporation 

by  reference:  interim 40181.  41427. 

44789.66043 


111  DMM  amended;  incorpora- 
tion by  reference 37254.  37967. 

38084.  383H).  39239.  40628.  55475. 

56567.  57598.  71374 

233  Authority  citation  revised 52159 

233.2  (b)(2)  amended 52159 

241.4  Revised 46656 

491  Revised „ 67408 

501.29  Added 53812 

775—778  (Subchapter  K)  Heading 

revised 45719 

775  Heading  and  authority  cita- 
tion revised 45719 

775.1  Revised 45719 

775.3  Re  vised 46719 

775.4  (a)  and  (b)  redesignated  as 
776.5  and  775.6;  new  775.4 
added 45719 

775.5  Redesignated  as  775.8;  new 

775.5  redesignated       from 
775.4(a)  and  revised 45719 

775.6  Redesignated  as  775.9;  new 

775.6  redesignated       from 
775.4(b) 45719 

Revised 45720 

776.7  Redesignated  as  776.10 45719 

Added 45721 

776.8  Redesignated  as  776.11 45719 

775.9  Redesignated  as  776.12...! 45719 

(aMl).  (4).  (bK2).  (3)  introduc- 
tory text  and  (i)  revised; 
(b)(1)  amended 46721 

776.10  Redesignated  as  775.13 46719 

(aX4)  added 46722 

776.11  Redesignated  as  775.14 46719 

(aXl)  amended:  (bX2Xii).  (cX2). 

(4).  (5)  introductory  tex^.  (iv) 

and  (dXD  revised 45722 

775.13  (aX4)  revised 45722 

775.14  (b)  revised 45722 

777  Transfered  to  subchapter  K 45722 

778  Transfered  to  subchapter  K 45722 

962.4  Revised ..66050 

952.8  (a)  amended 66050 

952.14  Revised 66050 

952.15  (c)  amended 66050 

953.2  Revised 66050 

953.8  Revised 66050 

953.9  (a)(3)  amended 66050 

954.4  Re  vised 66050 

954.11  Revised 66050 

954.12  (c)  amended 66050 

956.1  (bXD  and  (d)(5)  revised 66050 

956.18  Amended 66050 

966.29  Amended 66050 

956.3  (c)  revised 66061 
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TITLE  39  Chapter  l-Con. 

956.13  (a)  revised 6605 

957.1  Amended 6605 

957.2  Amended 6605 

957.3  (a)  and  (g)  revised;  (b)  and 
(f)  amended; 6605: 

957.4  (a),  (c)  and  (d)  amended 6605 

957.5  Amended 6605 

957.7  Amended 6605 

957.8  Amended 6606 

957.9  Amended 6605 

957.10  Amended 6605: 

957.13  (a)  revised;  (b)  introduc- 
tory text  and  (3)  amended 6605: 

957.14  (e)  amended 6605: 

957.15  (f)  and  (h)  amended 6605: 

957.16  (e)  amended 6605: 

957.18  (a)  amended 6605: 

957.19  (a)  and  (b)  amended 6605: 

957.20  (a)  amended 6605: 

957.23  Amended 6605 

957.26  Amended 6605 

957.27  Amended 6605 

958.3  (a)  amended 66052 

958.4  Amended 66052 

958.13  Amended 66052 

959.3  Revised 66052 

959.5  (a)  amended 66052 

959.6  Amended 66052 

959.7  Amended 66052 

959.8  Amended 66052 

959.9  Amended 66052 

959.10  (a)  amended 66052 

959.11  (a).  (D)  and  (d)  amended 66052 

959.13  Revised 66052 

959.14  Amended 66052 

959.16  (b)(6)  and  (8)  amended 66052 

959.17  (e)  amended 66052 

959.20  (a)  amended 66052 

959.21  (a)  and  (b)  amended 66052 

959.22  (a)  and  (b)  amended.. ..^ 66052 

959.23  (a)  and  (c)  amended 66052 

959.24  Amended 66052 

959.27  Amended 66052 

959.30  Amended 66052 

960.22  Amended 66052 

961.3  (gr)  revised 66053 

961.4  (a)  amended 66053 

962.2  (j)  revised 66053 

962.22  (b)  amended 66053 

963  Heading  revised 66053 

963.3  (a)  amended 66053 

963.7  Re  vised 66053 

963.8  (c)  amended 66053 

963.22  Amended 66053 

964.3  (a)  amended 66053 

964.4  Amended 66053 


964.22  Amended 66053 

965.2  Amended 66053 

965.3  Amended 66053 

965.8  (b)  revised 66053 

965.14  Amended 66053 

966.3  (i)  amended 66053 

966.4  (b)  amended 66053 

Chapter  III— Postal  Rate 
Commission  (Parts  3000—3099) 

3001.61— 3001.69c  (Subpart  C)  Ap- 
pendix A  amended 39030 

Proposed  Rules: 

20 65153.67017 

111 45440,  46719.  57970 

501. 46728 

502 46719.  46728 

3001 46732.  47456.  71251 

TITLE  40-PROTECTION  OF 
ENVIRONMENT 

Chapter  I— Environmental 
Protection  Agency  (Parts  1—799) 

Chapter    I    Product    categories 

final  listing 48792 

1.25  (e)(1)  revised 67780 

9.1  Table  amended  (0MB  num- 
bers)  39739.  40657.  44132.  48815. 

48831.  50326.  53995.  56995,  69463. 
69515,  71374 

51.121  Added 57491 

(e)(4)    introductory    text    and 

(f)(2)(ii)  revised 71225 

51.122  Added 57496 

52    State    implementation    plan 

determinations 39515.  49434,  63986, 

69557.  69559 

Comment  period  extension 58637 

52.50  (c)(72)  added 49006 

Redesigrnated     as    52.69;     new 

52.50  added 70672 

52.68    Redesignated    from    52.50; 

heading  and  (a)  revised 70672 

52.70  (c)(28)  added 63986 

52.76  Existing  text  designated  as 

(a);  (b)  added 50764 

52.123  (h)  added 41350 

52.124  (c)  added 41350 

52.127  Added 41350 

52.128  Added 41350 

Appendix  A  corrected 43449 

52.170    Redesignated    as    52.200; 

new  52.170  added 56827 
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S^»200  Redesignated  from  52.170: 

heading  and  (a)  revised 56827 

5^  220  (c)(247Xl)(A)(2)  added 39751 

cX239Ki)(E)«)  added 40829 

(c)(194)(i){G)  added 40831 

c)(244)(i)(A)(2)  added .42721 

cK187)(i)(C)(2)  added 42723 

c)(241)(i)(AX3)  added 42726 

cX188)(i)(C)(2)  added ...43629 

cX197KiXCX2).        (225XiXAXJ) 

and  (231XiXBKJ)  added'. 43884 

cX242)(iXAXi).       (248XiXAX2). 
(BX7)  and  (254XiXAX2)  added 

cX240XiXAX5)    and    (244X1X0) 

added 44135 

cX29XviXB)   and   (164XiXCXJ) 
3^(}£() 44398 

cX207XiXCXff).   (241)(i'xcrand " 

(244XiXD)  added 44790 

CX169)  added 46662 

cX199XiXEXi)  added 46891 

cX184XiXCX2)    and    (254XiXF) 

added 47182 

I CX256)  added 51835 

I  cX255XiXAX2)  added 60216 

I  cX231)(iXB)«).  (248XiXC). 

(254XiXAXJ).  {CX2)  and  (255) 

added 63414 

I  c)(225)(i)(F)  added 66760 

I  cX187XiXB)(2)  and 

(256XiXB)(;)  added 67422 

I  cX194KiXH).  (248XiXAXJ). 

(BX2)  and  (257)  added 67787 

(CX24XviiXE).  (52XiXC). 

(67Xiii)(C).  (75Xili). 

(101Xii)(F)     and     (140XiiXB) 

added 70350 

I  c)(254Xi)(GXi)  added 72197 

I  cX254)(iXE)  added 72200 

5^  222  (a)(5)  added 50766 

( aX4)  and  (bX2)  added 50769 

^]348  Existing  text  designated 

as  (a);  (b)  added 38089 

52374  Revised 58643 

59J376  (a)   and   (b)   revised;   (d) 

added 53286 

^)  and  (d)  revised:  (e)  and  (f) 

added 58643 

52.420    Redesignated    as    52.465: 

new  52.420  added 67410 

52-465  Redesignated  from  52.420; 

heading  and  (a)  revised 67410 

52.)t70    Redesignated    as    52.515; 

new  52.470  added 67417 


52.473  Existing  text  designated 

as  (a):-(b)  added 36585 

52.474  (c)  added 36858 

52.515  Redesignated  from  52.470; 

heading  and  (a)  revised 67417 

52.520  (CX95)  added 56573 

52.570  (c)(49)  added 45176 

Regulation    at    63    PR    45176' 

withdrawn 52983 

52.719  (a)  revised 47434 

52.725  (f)  added 47434 

52.726  (s)  added;  eff.  ^^1-96 35844 

52.770  (CX123)  added;  eff.  fr-31-98 35839 

52.777  (t)  added 40044 

52.920  (CX89)  added 39741 

(CX87)  added 39743 

(CX91)  added 46898 

(cX92)  added 67591 

52.938  Added 40046 

52.970  (c)(77)  added 47431 

Redesignated    as    52.999;    new 

52.970  added 63183 

52.999  Redesignated  from  52.970; 

heading  and  (a)  revised 63183 

52.1020  (c)(39)  added 42728 

Regulation    at    63     PR    42727 

withdrawn 53596 

52.1031  Table  amended 42728 

52.1070  (CX130)  added 45399 

(CX131)  and  (132)  added 46663 

(CX133),  (134)  and  (135)  added 47179 

Regulation    at    63    PR    45399 

withdrawn 54355 

(CX140)  added 69722 

(CX136)  added 67784 

(c)(130)  added 70669 

52.1072  (d)  added 47179 

52.1073  (e)  added „ 47179 

52.1075  (0  added 36858 

52.1076  Heading  revised;  existing 
text  designated  as  (a);  (b) 
added 67782 

52.1174  (q)  removed 40371 

52.1220  (CX46)  added 54587 

52.1320  (CX106)  added 36854 

(c)(107)  added .38756 

(c)(108)  added 45727 

(CX109)  added 65560 

(cXlll)  added..... 67594 

(cXllO)  added .70667 

52.1520  (CX53)  and  (58)  added 67407 

52.1570  (c)(64)  added 55953 

(cX65)  added 62954 

Regulation    at    63    PR    55953 

withdrawn 69193 

52.1580  (b)  revised 45401 
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TITLE  40  Chapter  l-Con. 

52.1581  Added 45401 

52.1582  (e)  added 45402 

(f)  a4ded 45404 

52.1605  Table  amended 62954 

52.1620  Redesignated  as   52.1640; 

new  52.1620  added 37495 

(c)  table  amended 48109 

52.1623  Added 48109 

52.1640  Redesignated  from 
52.1620;  heading  and  (a)  re- 
vised  37495 

52.1670  (CX94)  added, 46659 

52.1679  Table  amended 65559 

52.1770  (c)(96)  added 72193 

52.1820  (c)(30)  added 45727 

52.1835  Added 45727 

52.1885  (aX8)  added 36587 

(aK9)  added 37258 

(aXlO)  added 44400 

52.1970  (c)(126)  added 39747 

52.2020  (c)(135)  added 47436 

(CX134)  added 54052 

(CX136)  added 59887 

(CX137)  added 66758 

52.2026  (aXD.  (3).  (4).  (5).  (bX2), 
(3).  (4).  (6).  (11).  (12)  and  (13) 

removed .46667 

(aK2)  amended 46668 

Introductory      text      revised; 
(bXD.    (5).    (7)    through   (10) 

and  (14)  removed 49441 

Regulation    at    63     FR    49441 

withdrawn 56086 

52.2059  (b)  added 47436 

52.2070  (c)(50)  revised 67600 

52.2084  (aX2)  removed.. 67600 

52.2086  (d)  added 67600 

52.2120  (c)  table  amended 67586 

(e)  added 70022 

52.2170  (CX17)  added 55807 

52.2220  (CX162)  added 54055 

(CX163)  added 70664 

(CX164)  added 72195 

52.2270  (cXlll)  added;  eff.  8-31-98 

35841 

(CX114)  added 56085 

Regulation  at  63  FR  35841  eff. 

11-4-98 59471 

(CX113)  added 62947 

52.2309  (e)  added 62947 

52.2320  (c)(40)  added 43627 

52.2425  (d)  added 36858 

52.2470  (c)(78)  added 64188 

59  Added 48815 

59.104  (a)(2)  corrected 64761 


59.201—59.214  (Subpart  C)  Added 

48831 

59.202  Corrected 52319 

59.204  (cXD  corrected 52319 

59.208   (eXD   corrected;    (j)   cor- 
rectly designated 52319 

59.400—59.413  (Subpart  D)  Added 

48877 

59.400—59.413  (Subpart  D)  Appen- 
dix D  corrected 55175 

60  Authority  delegation  notices 

50162,  50163,  70675 

Interpretation 53288 

60.4  (c)  table  amended 45727 

(c)  Uble  corrected 49382,  56707 

60.40a  (b)  revised 49453 

60.41a  Amended .49453 

60.44a  (a)  introductory  text  and 

(c)  introductory  text  revised; 

(d)  added 49453 

60.46a  (i)  added 49454 

60.47a   (c)   revised;    (k)   and   (1) 

added 49454 

60.49a  (i)  amended;  (j)  added 49454 

60.40b  (h)  and  (i)  added 49454 

60.44b  (a)  introductory  text,  (b) 

introductory   text,    (c),   and 

(e)  introductory  text  revised; 

(1/  added 49454 

60.48b  (b)  revised 49455 

60.49b  (V)  added 49455 

60.533  (lXl)(ii)  revised 64874 

60.538  (e)  revised 64874 

61  Authority  delegation  notice 70676 

61.04    (a)   amended;    (bXWWXii). 

(iii)  and  (vii)  revised; 
(bXWWXviii)  removed;  (c)  re- 
designated as  (c)(8);  (c)  intro- 
ductory text  and  (10)  added 66059 

62.02  (a)  revised;  (g)  added 63201 

62.13  Added 63201 

(a)  amended 66061 

62.100  (bX3)  and  (cX3)  added 54058 

(b)(4)  and  (c)(4)  added 63990 

62.103  Undesignated  center  head- 
ing and  section  added 54058 

62.104  Undesignated  center  head- 
ing and  section  added 63990 

62.1350-62.1352  Unesignated  cen- 
ter   heading    and    sections 

added 40373 

62.2600  (bX5)  and  (c)(4)  added 63416 

62.2607      Undesignated       center 

heading  and  section  added 63416 
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6i  3330—62.3332  Undesignated 
center  heading  and  sections 

added 64632 

^^4845  (b)(4)  and  (c)(3)  added 68397 

6214975       Undesignated       center 

heading  and  section  added 68397 

62  5860—62.5862  Undesignated 
center  heading  and  sections 
added 40052 

5870-62.5872         Undesignated 
center  heading  and  sections 

added 43083 

6350  (b)(3)  added 45727 

6600-62.6602      (Subpart      BB) 

Added 36861 

8103      Undesignated       center 

heading  and  section  added 41429 

,8870—62.8872         Undesignated 
center  heading  and  sections 

[     added 42238 

6219100  (bK3)  and  (cX3)  added 59890 

62.9150      Undesignated       center 

heading  and  section  added 59890 

62.10100  (b)(3)  and  (cX3)  amended 

40048 

62.10150      Undesignated      center 

heading  and  section  added 40049 

62.10626      Undesignated      center 

heading  and  section  added 70026 

110627      Undesignated      center 

heading  and  section  added 70026 

62J10628      Undesignated      center 

!  I  heading  and  section  added 70027 

62.11610  Added 47437 

(d)  correctly  removed.^ 54058 

62.14100—62.14109  (Subpart  FFF) 

Added 63202 

63  Authority  delegation  notices 
64632.70675 

114  (b)(19)  and  (c)(3)  added 50326 

lb)  introductory  text  revised; 

(bK20)  and  (e)  added 53996 

;l99  (a)(3)  added 38480 

ia)(3)  revised 63993 

(aM47)  added 66061 

63.111  Amended .". 67792 

63.145  (h)  introductory  text  and 

(2)  re  vised 67793 

63.110—63.152  (Subpart  G)  Appen- 

I :  dlx  amended 67793 

63.360  (gKD.  (2)  and  (3)  revised; 

(gX4),  (5)  and  (6)  added 66994 

63^404  Introductory  text  and  (b) 

revised;  (c)  and  (d)  added 39519 

^  (d)(3Xli)  introductory  text 
and  (B)  revised 71389 


63 


63.446  (i)  correctly  revised 42239 

(g)  revised 49459 

63.447  (dXl)  correctly  revised 42239 

63.460    (c)   and    (d)    revised;    (g) 

added 68400 

63.470  Removed .68400 

63.542  Amended 45011 

63.543  (g)  revised 45011 

63.544  (g)    redesignated    as    (h); 

new  (g)  added 45011 

63.546  (a)  revised 45011 

63.547  (b)  revised 45011 

63.548  (e)  introductory  text  re- 
vised; (k)  added 45011 

63.640  (kX2Xvii),  (nXD.  (3).  (6) 
and  (0X2)  revised;  (nX8).  (9) 

and  (r)  added 44140 

63.641  Amended 44141 

63.644  (a)  amended 44141 

63.645  (f)(4)  amended:  (f)(S)  re- 
vised  44141 

63.648  (e)  revised 44141 

63.654  (a)  and  (hX6)  amended; 
(dXl).  (0  Introductory  text 
and    (IXiXA)    revised;    (0(6) 

added 44141 

63.640—63.679  (Subpart  CO  Ap- 
pendix amended 44142.  44143 

63.741  (0  and  (i)  amended;  (j)  re- 
vised  46532 

63.742  Amended 46533 

63.744  (bX3)  amended;  (cX5) 
added;  Table  1  revised 46533 

63.745  (cXl)  through  (4)  and 
(gX2Xv)  revised 46533 

63.746  (bX4)(iiXC)  added 46533 

63.750  (bX2)  and  (iX2Xiv)  amend- 
ed  46534 

63.751  (bX6Xiv)  redesignated  as 
(bX6Xv);  (bX6XiiiXD).  (cX2) 
and  (d)  revised;  new  (bX6)(iv) 
revised 46534 

63.752  (cX2)  introductory  text. 
(dX2).  (3)  and  (eX7)  revised 46534 

63.753  (cXlXvi)  and  (dXlXvli)  re- 
vised  46535 

63.801  Amended 71380 

63.803  (cXl).  (d).  (f).  (i).  (j)  and 

(1)(6)  revised 71380 

63.800—63.808  (Subpart  J)  Table  2 

revised 71381 

Tables  4  and  5  revised 71382 

Table  6  revised 71383 

63.1250-63.1261     (Subpart    OGG) 

Added 50326 
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TITLE  40  Chapter  l-Con. 

63.1290—63.1309      (Subpart      m) 

Added 53996 

63  Appendix  A  amended 46535 

Appendix  C  amended 6T794 

68  Delagation  request 55954 

69  Authority  citation  revised 49465 

69.51  (Subpart  E)  Added 49465 

70  Appendix  A  amended 40054.  50773 

70.5  (c)  reinstated  in  part;  CFR 
correction 64869 

72.2  Amended 57498,  68404 

73.10  (b)(1)  and  (2)  amended;  (b) 
Table  2  and  (3)  revised:  (c) 

and  (d)  removed 51714 

73.11  Removed 51765 

73.12  (b)  removed 51765 

73.13  (b)  removed 51765 

73.16  Removed 51765 

73.19  (a)(5)  revised:  (b)  removed 51765 

73.21    (a),    (b)    and    (c)(1)    table 

amended;    (a)    table    added; 

(c)(2)  re  vised 51765 

73.27  (a)(3)  removed;  (a)(2).  (b)(2) 

through      (5)      and      (c)(2) 

through  (5)  revised 51765 

73.34  (c)(4)  amended 68404 

73.50  (b)(2)  redesignated  as  (b)(3): 

(b)(2)  added 68404 

73.70  (b)  revised 51766 

75.1  (a)  revised 57498 

75.2  (a)  revised:  (c)  added 57499 

75.4  (a)  introductory  text  revised 

57499 

75.6  (f)  added 57499 

75.11  (d)(2)  amended:  (d)(3)  added 
57499 

75.12  Heading  revised:  (d)  redes- 
ignated as  (e);  new  (d)  added 
57499 

75.13  (d)  added 57499 

75.17  Introductory  text  added 57499 

75.19  Added 57500 

75.20  (h)  added 57506 

75.24  (d)  revised 57506 

75.70—75.75  (Subpart  H)  Added 57507 

Appendix  A  amended 57512 

Appendixes  C,  D  and  F  amend- 
ed  57513 

79.57  (e)(2)(iii)(C)  and  (v)(B)  re- 
moved;      (e)(2)(iv)(B)       and 

(vi)(B)  revised 63792 

79.62  (d)(l)(ii)(B)  revised 63793 

79.66  (e)(5)(iiiKB)  amended 63793 

80  Technical  correction 54753 

80.29  (a)(1)  introductory  text  re- 
vised  49465 


ECTIONS  AFFECTED 

OUGH  DECEMBER  31.  1998 

80.46  (f)(3)  and  (g)(9)  revised 

..63793 

80.70  (m)  amended 

..43049 

(k)  revised 

..52104 

81  Attainment  status  determina- 

tions  

..64415 
.39751 

81.305  Amended 37279 

81.307  Amended 53287 

.58644 

81.313  Amended 

..59731 

81.315  Amended 

..39435 

81.318  Amended 39436 

.44145 

Corrected 

..42489 

81.323  Amended 

..39436 

81.333  Amended 

..39436 

81.336  Amended 

..39437 

82  Determination 

..42728 

82.1  Revised 

..41642 

82.2  Removed 

..41642 

82.3  Amended 

..41642 

Regulation    at    63    PR    41642 

withdrawn  in  part 

..53290 

82.4    (d)    and    (e)    revised;    (f) 

through  (k)  and  (1)  through 

(8)      redesignated      as      (g) 

through  (1)  and  (n)  through 

(u);  (d),  (e).  new  (j)  and  (t)  re- 

vised;   (f).    (m).    (1)(4),    (t)(3) 

and  (u)(3)  added 

.41642 

Regulation    at    63    PR    41642 

withdrawn  in  part 

.53290 

82.9  Heading,  (a)  and  (c)  revised; 

(g)  added 

.41643 

Regulation    at    63    PR    41643 

withdrawn  in  part 

.53290 

82.12  (a)(3)  added 

.41645 

Regulation    at    63    PR    41643 

withdrawn  in  part 

.53290 

82.13       (0(2)(xvii).       (g)(l)(xvii). 

(4)(xiv).  (XV).  (w).  (X)  and  (z) 

added;      (fK3)(v)      removed; 

(f)(3)(vi)  through  (xiii).  sec- 

ond (g)(3).  and  (w)  redesig- 

nated   as    (0(3)(v)    through 

(xii).     (g)(4)    and     (y);     (b). 

(f)(l)(iv),     (2)     introductory 

text.  (xiv).  new  (3)(xi).  (xii). 

(xiii).    (g)(l)(vli).    (xvi).    (2). 

first  (3).  (h)(8).  (i)  introduc- 

tory text,  (m).  (u)  and  (v)  re- 

vised;  

.41646 

Regulation    at    63    PR    41646 

withdrawn  in  part 

.53290 

82.1—82.13  (Subpart  A)  Appendix 

C  re  vised 

.41648 

Appendixes  J  and  K  added 

.41651 

Regulations  at  63  PR  41648  and 

41651  withdrawn  in  part 

.53290 
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86  Heading  revised 56995 

86.1  (b)(2)  table  amended:  (b)(5) 

added 70694 

86.094-21  (i)  removed 70694 

.095-35  (i)  revised 70694 

.096-17  (b)(2)  through  (i)  and  (j) 

revised 70694 

099-17  Added 70694 

86.099-30  Added 70697 

^.884-«  (c)(4)  table  amended 56995 

(cX4)  table  corrected 63967 

I  Heading  revised 56995 

Nomenclature  change 56996 

89.1  (a)  and  (b)(4)  revised;  (bK3) 
amended;  (b)(5)  added 56996 

89.2  Amended 56996 

d9.3  Amended 56997 

89.4  Removed 56997 

.6     (b)(1)     introductory     text 
.  amended;  (b)(1)  table  revised 

56997 

.101-96  Redesignated  as  89.101 56995 

.101  Redesignated  from  89.101- 

96 56995 

.102-96  Redesignated  as  89.102 56995 

.102  Redesignated  from  89.102- 

96 56995 

Heading  and   (a)   revised;   (c) 

through  (h)  added 56997 

103-96  Redesignated  as  89.108 56995 

.103  Redesignated  from  89.103- 

96 56995 

.104-96  Redesignated  as  89.104 56995 

.104  Redesignated  from  89.104- 

96 56995 

(a),  (b)  and  (c)  revised 56998 

105-96  Redesignated  as  89.105 56995 

105  Redesignated  from  89.105- 

; :      96 56995 

89.106-96  Redesignated  as  89.106 56995 

89.106  Redesignated  from  89.106- 

96 56995 

d9.107-96  Redesignated  as  89.107 56995 

!Eb.l07  Redesignated  from  89.101- 

,      97 56995 

^.108-96  Redesignated  as  89.106 56995 

09.108  Redesignated  from  89.106- 

,      96 56995 

99.109-96  Redesignated  as  89.109 56995 

^.109  Redesignated  from  89.109- 

96 56995 

Revised 56999 

B|9.110-96  Redesignated  as  89.110 56995 

f>.110  Redesignated  from  89.110- 

96 56995 


(b)(9)  and  (10)  amended;  (bKll) 

and  (12)  added 57000 

89.111-96  Redesignated  as  89.111 56995 

89.111  Redesignated  from  89.111- 

96 56995 

89.112-96  Redesignated  as  89.112 56995 

89.112  Redesignated  from  89.112- 

96 56995 

(a),  (b)  and  (d)  revised;  (e)  and 

(f)  added 57000 

89.113-96  Redesignated  as  89.113 56995 

89.113  Redesignated  from  89.113- 

96 56995 

(b)  revised;  (c)  added 57003 

89.114-96  Redesignated  as  89.114 56995 

89.114  Redesignated  from  89.114- 

96 56995 

Heading,  (a)  and  (b)  heading 

revised 57008 

89.115-96  Redesignated  as  89.115 56995 

89.115  Redesignated  from  89.115- 

96...  .  56995 

89.116-96  Redesignated  as  99.U6 56995 

89.116  Redesignated  from  89.116- 

96 56995 

(e)  added 57003 

89.117-96  Redesignated  as  89.117 56995 

89.117  Redesignated  from  89.117- 

96 56995 

(a)  revised;  (d)  added 57008 

89.118-96  Redesignated  a£  89.118 56995 

89.118  Redesignated  from  89.118- 

96 56995 

Heading  revised;  introductory 

text  and  (e)  added ....57008 

89.119-96  Redesignated  as  89.119 56995 

89.119  Redesignated  from  89.119- 

96 56995 

(d)  re  vised 57004 

89.120-96  Redesignated  as  89.120 56995 

89.120  Redesignated  from  89.120- 

96 56995 

(c)  revised;  (e)  added 57004 

89.121-96  Redesignated  as  89.121 56995 

89.121  Redesignated  from  89.121- 

96 56995 

89.122-96  Redesignated  as  89.122 56995 

89.122  Redesignated  from  89.122- 

Sn> OWzK) 

89.123-96  Redesignated  as  89.123 56995 

89.123  Redesignated  from  89. 123- 

96 56995 

89.124-96  Redesignated  as  89.124 56995 

89.124  Redesignated  from  89.124- 

00tfSH> 

(aK3)  added 57005 
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89.126-96  Redesignated  as  89.125 56995 

89.125  Redesiemated  from  89.125- 

96 56995 

(b)  revised 57005 

89.126-96  Redesignated  as  89.126 56995 

89.126  Redesignated  from  89.126- 

96 56995 

(c)  revised 57005 

89.127-96  Redesignated  as  89.127 56995 

89.127  Redesignated  from  89.127- 

96 56995 

89.128-96  Redesignated  as  89.128 56995 

89.128  Redesignated  from  89.12a- 

9g 56995 

89.129-96  Redesignated  as  09.129 56995 

89.129  Redesignated  from  89.129- 

95 56995 

89.130  Added !.... '.".57005 

89.201-96  Redesignated  as  89.201 56995 

89.201  Redesignated  from  89.201- 

96 56995 

89.202-96  Redesignated  as  89.202 56995 

89.202  Redesignated  from  89.202- 

96 56995 

89.203-96  Redesignated  as  89.203 56995 

89.203  Redesignated  from  89.203- 

96 56995 

Revised 57006 

89.204-96  Redesignated  as  89.204  ......56995 

89.204  Redesignated  from  89.204- 

96 56995 

Revised 57007 

89.205-96  Redesignated  as  89.205 56995 

89.205  Redesignated  from  89.205- 

96 56995 

Revised 57008 

89.206-96  Redesignated  as  89.206 56995 

89.206  Redesignated  from  89.206- 

96 56995 

Revised 57008 

89.207-96  Redesignated  as  89.207 56995 

89.207  Redesignated  from  89.207- 

96 56995 

Revised 57008 

89.208-96  Redesignated  as  89.208 56995 

89.208  Redesignated  from  89.206- 

96 56995 

Revised 57009 

89.209-96  Redesignated  as  89.209 56995 

89.209  Redesignated  from  89.209- 

96 56995 

(a)  revised 57009 

89.210-96  Redesignated  as  89.210 56995 

89.210  Redesignated  from  89.210- 

96 56995 

(b)  and  (c)  revised 57009 


89.211-96  Redesignated  as  89.211 56995 

89.211  Redesignated  from  89.211- 

96 56995 

(a)  and  (c)  revised 57009 

89.212-96  Redesignated  as  89.212 56995 

89.212  Redesignated  from  89.212- 

96 56995 

Revised 57010 

89.301-96  Redesignated  as  89.301 56995 

89.301  Redesignated  from  89.301- 

96 56995 

89.302-96  Redesignated  as  89.302 56995 

89.302  Redesignated  from  89.302- 

96 56995 

Revised 57010 

89.303-96  Redesignated  as  89.303 56995 

89.303  Redesignated  from  89.303- 

96 56995 

89.304-96  Redesignated  as  89.304 56995 

89.304  Redesignated  from  89.304- 

96 56995 

(c)  revised ...57010 

89.305-96  Redesignated  as  89.305 56995 

89.305  Redesignated  from  89.305- 

96 56995 

89.306-96  Redesignated  as  89.306 56995 

89.306  Redesignated  from  89.306- 

96 56995 

89.307-96  Redesignated  as  89.307 56995 

89.307  Redesignated  from  89.307- 

96 : 56995 

{b)(7)  and  (8)  revised 57010 

89.308-96  Redesignated  as  89.308 56995 

89.308  Redesignated  from  89.308- 

96 56995 

(b)  revised 57010 

89.309-96  Redesignated  as  89.309 56995 

89.309  Redesignated  from  89.309- 

96 56995 

(a)(3)       removed:       (a)(4)(iii), 

(5)(i)(C)  and  (D)  revised 57010 

89.310-96  Redesignated  as  89.310 56995 

89.310  Redesignated  from  89.310- 

96 „ 56995 

(a)(1)  and  (c)  revised 57010 

89.311-96  Redesignated  as  89.311 56995 

89.311  Redesignated  from  89.311- 

96 56995 

89.312-96  Redesignated  as  89.312 56995 

89.312  Redesignated  from  89.312- 

96 56995 

(b)(2)  removed;  (c)(2).  (d)  and 

(f)  revised;  (g)  added 57010 

89.313-96  Redesignated  as  89.313 56995 

89.313  Redesignated  from  89.31^ 

96 56995 
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19.314-96  Redesignated  as  89.314 56995 

$.314  Redesignated  from  89.314- 

96 56995 

(a)  and  (b)  revised 57011 

.315-96  Redesignated  as  89.315 56995 

.315  Redesignated  from  89.315- 

96 56995 

.316-96  Redesignated  as  89.316 56995 

.316  Redesignated  from  89.316- 

96 56995 

(b)  removed 57011 

89.317-96  Redesignated  as  89.317 56995 

89.317  Redesignated  from  89.317- 

96 56995 

(g),  (h)  and  (k)  revised 57011 

89.318-96  Redesignated  as  89.318 56995 

^.318  Redesignated  from  89.318- 

1 :      96 56995 

I  j  (c)(2)  heading,  (i)  and  (iv)  re- 
vised  57011 

(cX2)(iv)(B)  corrected 58101 

.319-96  Redesignated  as  89.319  ......56995 

.319  Redesignated  from  89.319- 
9g _ 56995 

(bXl),  (2),  (0).  (d)  heading,  in- 
troductory text.  (2)  and  (6) 

revised 57011 

8$.320-96  Redesignated  as  89.320 56995 

^.320  Redesignated  from  89.320- 

96 56995 

(c)  revised 57012 

89.321-96  Redesignated  as  89.321 56995 

89.321  Redesignated  from  89.321- 

I I  96 56995 

1 1(c)  revised 57012 

$^.322-96  Redesignated  as  89.322 56995 

M.322  Redesignated  from  89.322- 

96 56995 

(a)  revised ." 57012 

89.323-96  Redesignated  as  89.323 56995 

M.323  Redesignated  from  89.323- 
i     96  56995 

n.324-96  Redesignated  as  89.324 56995 

19.324  Redesignated  from  89.324- 

96 56995 

Revised 57013 

.325-96  Redesignated  as  89.325 56995 

.325  Redesignated  from  89.325- 

96 56995 

.326-96  Redesignated  as  89.326 56995 

.326  Redesignated  from  89.326- 

96 56995 

1^.327-96  Redesignated  as  89.327 56995 

^.327  Redesignated  from  89.327- 

96 56995 

I  f  .32fr-96  Redesignated  as  89.328 56995 


89.328  Redesignated  from  89.328- 

96 56995 

(b)(1)  and  (2)  revised 57013 

89.329-96  Redesignated  as  89.329 56995 

89.329  Redesignated  from  89.329- 

96 56995 

89.330-96  Redesignated  as  89.330 56995 

89.330  Redesignated  from  89.330- 

96 56995 

(bK2)  revised;  (b)(3)  added 57013 

89.331-96  Redesignated  as  89.331 56995 

89.331  Redesignated  from  89.331- 

96 56995 

89.301—89.331  (Subpart  D)  Appen- 
dix A  amended 57013 

89.401-96  Redesignated  as  89.401 56995 

89.401  Redesignated  from  89.401- 

96 56995 

(b)  revised.... 57015 

89.402-96  Redesignated  as  89.402 56995 

89.402  Redesignated  from  89.402- 

96 56995 

Revised 57015 

89.403-96  Redesignated  as  89.403 56995 

89.403  Redesignated  from  89.403- 

96 56995 

89.404-96  Redesignated  as  89.404 56995 

89.404  Redesignated  from  89.404- 

96 56995 

(b)  revised;  (e)  removed 57015 

89.40&-96  Redesignated  as  89.405 56995 

89.405  Redesignated  from  89.405- 

96 56995 

(d),  (e)  and  (f)  revised 57015 

89.406-96  Redesignated  as  89.406 56995 

89.406  Redesignated  from  89.406- 

96 56995 

(b)  and  (c)(1)  revised 57015 

89.407-96  Redesignated  as  89.407 56996 

89.407  Redesignated  from  89.407- 

96 56996 

(a),  (c)  and  (d)(2)  revised 57015 

89.408-96  Redesignated  as  89.406 56996 

89.408  Redesignated  from  89.406- 

96 56996 

(e)  revised 57016 

89.409-96  Redesignated  as  89.409 56996 

89.409  Redesignated  from  89.409- 

96 56996 

89.410-96  Redesignated  as  89.410 56996 

89.410  Redesignated  from  89.410- 

96 56996 

(a),  (b)  and  (c)  revised 57016 

89.411-96  Redesignated  as  89.411 56996 

89.411  Redesignated  from  89.411- 

96 56996 
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(d)(5)  and  (e)(5)  revised 57016 

89.412-96  Redesignated  as  89.412 56996 

89.412  Redesignated  from  89.412- 

96 56996 

(c)(3)  revised;  (gXD  removed 57016 

89.413-96  Redesignated  as  89.413 56996 

89.413  Redesignated  from  89.413- 

96 56996 

(d)  revised;  (e)  removed 57016 

89.414-96  Redesignated  as  89.414 56996 

89.414  Redesignated  from  89.414- 

96 56996 

(a)  revised 57017 

89.415-96  Redesignated  as  89.415 56996 

89.415  Redesignated  from  89.415- 

96 56996 

Revised 57017 

89.416-96  Redesignated  as  89.416 56996 

89.416  Redesignated  from  89.416- 

96 56996 

89.417-96  Redesignated  as  89.417 56996 

89.417  Redesignated  from  89.417- 

96 56996 

89.418-96  Redesignated  as  89.418 56996 

89.418  Redesignated  from  89.418- 

96 56996 

(b).  (c),  (d),  (e)  table,  (f)  intro- 
ductory text,  (1)  and  (g)  re- 
vised  57017 

89.419-96  Redesignated  as  89.419 56996 

89.419  Redesignated  from  89.419- 

96 56996 

89.420-96  Redesignated  as  89.420 56996 

89.420  Redesignated  from  89.420- 

96 56996 

(a)  introductory  text  revised 57018 

89.421-96  Redesignated  as  89.421 56996 

89.421  Redesignated  from  89.421- 

96 56996 

89.422-96  Redesignated  as  89.422 56996 

89.422  Redesignated  from  89.422- 

96 56996 

(d)(3)  table  amended 57016 

89.423-96  Redesignated  as  89.423 56996 

89.423  Redesignated  from  89.423- 

96 56996 

Removed 57018 

89.424-96  Redesignated  as  89.424 56996 

89.424  Redesignated  from  89.424- 

9g 56996 

(a),  (d)(6)  and  (e)  revised;  (d)(3) 

amended 57018 

89.425-96  Redesignated  as  89.425 56996 

89.425  Redesignated  from  89.425- 

96 56996 

Removed 57019 


89.401—89.425  (Subpart  E)  Appen- 
dix B  revised 57019 

89.501-96  Redesignated  as  89.501 56996 

89.501  Redesignated  from  89.501- 

96 56996 

89.502-96  Redesignated  as  89.502 56996 

89.502  Redesignated  from  89.502- 

96 56996 

89.503-96  Redesignated  as  89.503 56996 

89.503  Redesignated  from  89.503- 

96 56996 

89.504-96  Redesignated  as  89.504 56996 

89.504  Redesignated  from  89.504- 

96 56996 

89.505-96  Redesignated  as  89.505 56996 

89.505  Redesignated  from  89.505- 

96 56996 

(e)  re  vised 57020 

89.506-96  Redesignated  as  89.506 56996 

89.506  Redesignated  from  89.506- 

96 56996 

(g)  revised 57020 

89.507-96  Redesignated  as  89.507 56996 

89.507  Redesignated  from  89.507- 

96 56996 

89.508-96  Redesignated  as  89.508 56996 

89.508  Redesignated  from  89.508- 

96 56996 

89.509-96  Redesignated  as  89.509 56996 

89.509  Redesignated  from  89.509- 

96 56996 

(a)  and  (b)  revised 57020 

89.510-96  Redesignated  as  89.510 56996 

89.510  Redesignated  from  89.510- 

96 56996 

89.511-96  Redesignated  as  89.511 56996 

89.511  Redesignated  from  89.511- 

96 56996 

89.512-96  Redesignated  as  89.512 56996 

89.512  Redesignated  from  89.51^ 

96 56996 

(b)  revised 57020 

89.513-96  Redesignated  as  89.513 56996 

89.513  Redesignated  from  89.513- 

96 56996 

(e)(2)  revised 57020 

89.514-96  Redesignated  as  89.514 56996 

89.514  Redesignated  from  89.514- 

96 56996 

89.515-96  Redesignated  as  89.515 56996 

89.515  Redesignated  from  89.515- 

96 56996 

89.516-96  Redesignated  as  89.516 56996 

89.516  Redesignated  from  89.516- 

96 56996 

89.601-96  Redesignated  as  89.601 56996 
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Redesignated  from  89.601- 

OOtfSfO 

-96  Redesigmated  as  89.602 56996 

89.6De  Redesignated  from  89.602- 

96 56996 

Amended 57020 

89.601^96  Redesignated  as  89.603 56996 

89.6DB  Redesignated  from  89.603- 

96 56996 

(4)  revised 57021 

89.604-96  Redesignated  as  89.604 56996 

89.6iM  Redesignated  ftom  89.604- 

96  gflogg 

(GX4)  and  (d)  revised 57021 

89.606-96  Redesignated  as  89.605 56996 

89.606  Redesignated  from  89.605- 

96 56996 

(a]|(2)(i).  (SKvi)  and  (c)  revised 

57021 

89.6nS-96  Redesignated  as  89.606 56996 

89.606  Redesignated  from  89.606- 

96 56996 

89.607-96  Redesignated  as  89.607 56996 

89.6V7  Redesignated  from  89.607- 

96 56996 

89.606-96  Redesignated  as  89.608 56996 

89.606  Redesignated  from  89.606- 

96 56996 

89.6q6-96  Redesignated  as  89.609 56996 

89.606  Redesignated  from  89.609- 

96 56996 

(d)  revised 57021 

89.610-96  Redesignated  as  89.610 56996 

89.610  Redesignated  from  89.610- 

96 56996 

(bXD  revised 57021 

89.611-96  Redesignated  as  89.611 56996 

89.6H  Redesignated  from  89.611- 

s|6 56996 

(fii)  revised 57022 

89.612-96  Redesignated  as  89.612 56996 

89.612  Redesignated  from  89.612- 

96 56996 

89.613-96  Redesignated  as  89.613 56996 

89.618  Redesignated  from  89.613- 

as 56996 

89.906  (b)  revised 57022 

89.906  (f)  revised 57022 

89.9t)6   (a)(3)   introductory    text, 

aii)(D)  and  (b)  revised 57022 

89.9^^  Revised 57022 

89.1063  (a)(3).  (5).  (6).  (b)(4)  and  (7) 

revised 57022 

89.1007  (c)  revised 57023 

96  Added 57514 

96.42  (f) 'amended 71225 


123.1  (a)  and  (c)  revised.. 45122 

123.2  Re  vised 45122 

123.22  (f)  removed:  (g)  redesig- 
nated as  (0 45122 

123.24  (d)(8)  removed 45122 

123.25  (a)  introductory  text  and 

(37)  revised 45122 

123.26  (e)(5)  revised 45122 

123.42  Introductory  text  revised 

45122 

123.44  (d)(1).  (2).  (e)  and  (J)  re- 
vised  45122 

123.45  (e)  removed 45123 

123.62  (b)(3)  and  (c)  revised 45123 

123.63  (a)  introductory  text  and 

(4)  revised 45123 

123.64  (a)  introductory  text  and 
(b)(1)  revised .....^... 45123 

136.3  (e)  corrected 38756 

Table  IC  corrected;  CFR  cor- 
rection  44146 

(a)  introductory  text  and  (b) 
introductory     text     revised; 

Table  IF  and  (b)(40)  added 50423 

141  Authority  citation  revised 43846. 

44526 
141.2  Amended 69463.  69515 

141.4  (a)  revised 43846 

141.12  Revised 68463 

141.21  (0(3)  revised;  (f)(5).  (6)(i). 

(11)  and  (8)  amended 47107 

Regulation    at    63    PR    47107 
withdrawn 72200 

141.23  (a)(4)(iii).  (k)(l)  Uble.  (2). 
(3)(i).  (11)  introductory  text 
revised 47107 

Regulation    at    63    PR    47107 
withdrawn 72200 

141.24  (e).  (fX14)(li).  (17K1XA), 
(B),  (11)(A).  (h)(10)(ll).  (13)  in- 
troductory text.  (1).  (19)(1)(A) 
and  (B)  introductory  text  re- 
vised  47110 

Regulation    at    63    PR    47110 
withdrawn 72200 

141.30  (d)  and  (0  amended;  (h) 

added 69464 

141.32  (a)  heading.  (IMlil)  intro- 
ductory text  and  (c)  amend- 
ed;   (a)(lXiiiKE)   and    (eK76) 

through  (81)  added 69464 

(eXlO)  revised 60515 

141.4P  (g)  and  (nXll)  introduc- 
tory text  revised;  (nXll) 
table  amended 47112 
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TrrLE40  Chapter  i-Con. 

Regulation    at    63    FR    47112 

withdrawn 72200 

141.50—141.54  (Subpart  F)  Head- 
ing revised 69465 

141.52  Table  amended 69515 

141.53  Added 69465 

141.54  Added 69465 

141.60—141.65  (Subpart  G)  Head- 
ing revised 69465 

141.64  Added 69465 

141.65  Added 69465 

141.70  (d)  added 69516 

141.71  (b)(6)  revised 69516 

141.73  (a)(3)  added;  (d)  revised 69516 

141.74  (a)  introductory  text  and 
(2)  amended;  (a)(1)  table  re- 
vised  47113 

Regulation  at  63  FR  47113 
withdrawn 72200 

141.89  (a)(l)(i)  and  (ii)(B)  amend- 
ed  47113 

Regulation  at  63  FR  47113 
withdrawn 72200 

141.130—141.135       (Subpart       L) 

Added 69466 

141.151—141.155  (Subpart  O) 
Added  (OMB  numbers  pend- 
ing)  „.. 44526 

141.153  (dK4)(v)(C)  amended 69516 

141.154  (e)  added 69475 

141.170—141.175       (Subpart        P) 

Added 69516 

142  Authority  citation  revised 44535 

142.10  (d)  revised 43846 

(bK6)(vii)  added 44535 

142.14  (d)(12)  through  (16)  added 69475 

(a)(3),  (4)(i)  and  (ii)  introduc- 
tory text  revised;  (aK7) 
added 69519 

142.15  (c)(5)  added 69520 

142.16  (f)  added 44536 

(h)  added 69475 

(bXD  redesignated  as  (b)(lKi); 

(b)(l)(ii),  (3)  and  (g)  added 69520 

142.20  Revised 43847 

142.40-142.46  (Subpart  E)  Head- 
ing revised 43847 

142.42  (c)  revised 43847 

142.50  Revised 43847 

142.53  (cKD  revised 43848 

142.55  (b)  revised;  (c)  removed 43848 

142.56  Revised 43848 

142.72  Introductory  text  revised 
44535 

142.78  (b)  revised 44536.  71374 

142.78  (b)  revised 71374 


142.201—142.208  (Subpart  J)  Re- 
moved  48077 

142.301—142.313       (Subpart       K) 

Added 43848 

143.4  (b)  table  revised 47113 

Regulation    at    63    FR    47113 

withdrawn 72200 

148.18  (i)  added 42184 

Regulation  at  63  FR  35149  eff. 

date  corrected  to  11-4-98 42581 

159.159  (a)  introductory  text  re- 
vised  41193 

180.2  (a)  revised 57066 

180.103  (a)  table  amended 57072 

180.106  (a)  table  amended 57072 

180.110  (a)  toble  amended 57072 

180.114  Revised 57072 

180.115  Removed 57066 

180.118  Removed 57066 

180.121  (a)  heading  and  (1)  des- 
ignation added;  (a)(1)  table 
amended;  (b)  redesignated  as 
(a)(2) 57073 

180.145  (a)(1)  table  amended 67073 

180.148  Removed 67066 

180.158  Removed 57066 

180.159  Removed 57066 

180.162  Removed 57066 

180.170  Removed 57073 

180.171  Removed 67066 

180.173  (a)  table  revised 67073 

180.175  (b)  table  amended 53817 

180.176  Existing  text  designated 

as  (a);  (b)  added 54369 

180.178  Revised 57073 

180.181  Existing  text  designated 

as    (a);    (a)    heading    added; 

table  revised 57073 

180.183  (a)  table  amended 57073 

180.188  Removed 57073 

180.198  Heading  and  table  revised 

67073 

180.200  (a)(1)  revised 67073 

180.204  Added 70030 

180.205  (b)  table  amended 64360 

180.206  (a)  table  amended 57074 

180.207  Existing  text  designated 
as  (a);  (a)  heading  added;  (a) 
table  amended 67074 

180.209  (a)  teble  amended 67074 

180.211  Existing  text  designated 
as  (a);  (a)  heading  added;  (a) 

table  amended 67074 

180.213  (a)(1)  table  revised 67074 
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180.214  Existing  text  designated 
a£  (a);  (a)  heading  added;  (a) 
table  amended 57074 

180.215  Existing  text  designated 
ik  (a)(1)  and  (2);  (a)  heading 
added;  (a)(1)  table  amended 57074 

180.217  Existing  text  designated 

as  (a)  and  revised 57074 

180.219  Removed 57066 

180.^  (a)  heading  and  (1)  des- 
ignation added;  (a)(1)  table 
l^nended;  (b)  redesignated  as 

<4)(2) 57075 

180.222  (a)  table  amended 57075 

180.^  Existing  text  designated 
4i6  (a);  (a)  heading  added;  (a) 

ilible  amended 57075 

180.231  Existing  text  designated 

«£  (a);  (a)  heading  added 57075 

180.235  (a)  heading  and  (1)  des- 
ignation added;  (a)(1)  table 
amended;  (b)  redesignated  as 

<a)(2) 57075 

180.239  Table  amended 57066 

180.242  (a)(1)  table  amended 57075 

(b)  table  amended 66996 

180.234  (a)  table  amended 57075 

180.298  (a)  heading  added;  (a) 
table  amended;  (b)  redesig- 
nated as  (c);  new  (c)  heading 
added 57075 

180.261  (a)  heading  added;  (a) 
table  amended;  (b)  redesig- 
nated as  (c);  new  (c)  heading 
idded 57075 

180.262  (a)  heading  added;  (a) 
table  amended;  (b)  redesig- 
nated as  (c);  new  (c)  heading 
added 57075 

180.2^3  Table  amended :.57066 

180.284  Revised 45182 

(b)  table  amended 67799 

180.293  (b)  amended 42249 

180.297  Existing  text  designated 
i^  (a);  (a)  heading  added;  (a) 

k,ble  amended 57075 

(a)  heading  and  (1)  des- 

ition  added;  (a)(1)  table 

lended;  (b)  redesigrnated  as 

^)(2) 57075 

Removed 57066 

:  Table  amended 57075 

180.317  Heading  and  (a)  introduc- 

1  ory  text  revised;  (b)  redesig- 

•     iitited  as  (c);  (a)  heading  and 

II5W  (b)  added 49487 


180.319  Table  amended 57066 

Revised 57076 

180.320  Removed 57076 

180.321  Removed 57066 

180.325  Table  amended 57066 

180.326  Removed 57066 

180.330  (a)  table  amended 57076 

180.341  Existing  text  designated 

as  (a);  (a)  heading  added;  (a) 
table  amended 57076 

180.346  Existing  text  designated 
as  (a);  (a)  heading  added;  (a) 
table  amended 57076 

180.347  Removed 57066 

180.349  (a)  heading  and  (1)  des- 
ignation added;  (a)(1)  table 
amended;  (b)  redesignated  as 
(a)(2) 57076 

180.350  (a)    heading    added;    (a) 
table  amended;  (b)  removed 
57076 

180.353  (b)  table  revised 49472 

180.357  Removed 57066 

180.358  Removed 57076 

180.364  (a)(1)  designation  and  (2) 

added 54066 

180.366  Removed 57076 

180.368  (b)  table  amended  ......48594.  66437 

180.370  Existing  text  designated 
as  (a);  (a)  heading  added;  (a) 

table  amended 57076 

180.374  Removed 57077 

180.384  Existing  text  designated 

as  (a);  (b)  added 51847 

180.385  Existing  text  designated 
as  (a);  (a)  heading  added;  (a) 
table  amended 57077 

180.386  Removed 57077 

180.387  Removed 57077 

180.395  (b)  table  amended 65073 

180.410    (a)    heading    added;    (a) 

table  amended;  (b)  redesig-     - 
nated  as  (c);  new  (c)  heading 
added 57077 

180.412  (a)   table   and   (c)   table 

amended 54073 

180.414  (b)  amended 54362 

180.416  Existing  text  designated 
as  (a);  (a)  heading  added;  (a) 
table  amended 57077 

180.417  (b)  amended 45406 

180.418  (a)(1)  table  amended 48579 

180.435  (a)  existing  text  des- 
ignated as  (a)(1);  (aK2)  added 
45414 
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180.442  (b)  table  amended 37286.  53820. 

69205 

180.443  (b)  Uble  amended 37295.  38483. 

49479.66999 

180.448  (b)  table  amended 54599 

(a)  re  vised 55547 

180.449  (b)  table  amended 42248.  53837 

180.452  (b)  table  amended 66458 

180.459    (a)    heading    added;    (b) 

table  transferred  to  (a)  table 
44152 

(a)  table  amended 66449 

180.462  (a)  table  amended;  (b)  re- 
moved  53844 

180.466  (b)  revised 48116 

180.472   (a)   table   and   (d)   table 

amended 49852 

(b)  amended 53829.  66447 

(a)  table   and   (b)    table   cor- 
rected  66459 

180.474  (bKl)  table  and  (2)  table 

amended 39034 

(b)(1)  amended 53815 

(b)(1)  table  amended 66456 

180.482  (b)  table  amended 52174,  65087. 

70035 

180.484  (a)  heading  amended;  (a) 
existing  text  designated  as 
(a)(1);  (a)(2)  and  (d)  heading 
added 42256 

180.485  Revised 53335 

180.489  Revised 48607 

180.493  (a)  revised.... 54593 

180.494  (b)  revised 53301 

180.495  (a)  revised 43637 

180.503  (b)  Uble  amended 66464 

180.507  (a)(1)  designation  and  (2) 

added 55540 

(b)  table  amended 65084 

180.509  (b)  table  amended 48124 

180.511  (b)  table  amended 41727 

180.515  (a)  table  amended 42246 

Revised 5218O 

(b)  re  vised 65078 

180.516  (a)  revised 53826 

180.517  (a)  introductory  text  re- 
vised; (a)  table  amended 38495 

180.527  Amended 50791 

180.533  (a)  table  amended 48615 

180.534  Added 36372 

180.535  Added 41734 

Revised 52169 

180.536  Added 71026 

180.537  Amended 50784 

180.548  Added 69199 

180.1001  (d)  table  amended 43068,  53294 


(c)  table  and  (e)  table  amended 

48113  51840 

(bKl)  revised;  (b)(6)  and  (9)  re-  * 
moved;  (b)(7),  (8)  and  (10)  re- 
designated as  (b)(6).  (7)  and 

(8);  (d)  table  amended 57066 

(bXl)  amended 69208 

180.1010  Removed 57067 

180.1018  Removed 57067 

180.1020  (b)  table  amended 35846 

180.1030  Removed 57067 

180.1031  Removed 67067 

180.1034  Removed 57067 

180.1055  Removed 57067 

180.1059  Removed 57067 

180.1061  Removed 57067 

180.1079  Removed 57067 

180.1061  Removed 57067 

180.1085  Removed 57067 

180.1164  (d)  added 67001 

180.1165  Added 39521 

180.1187  Amended 51303 

180.1193  Added 43085 

180.1198  Added 37288 

180.1200  Added 38498 

180.1201  Added 49469 

180.1202  Added 48597 

185.1650  Removed 57067 

185.3385  (a)  table  redesignated  in 

part  as  180.484  (a)(1)  table 42257 

185.3600  Removed 57067 

185.4250  Removed 57067 

185.4300  Removed 57067 

185.4800  Removed 57067 

185.5375  Removed 48607 

186.450  Removed 57067 

186.850  Removed 57067 

186.1650  Removed .....57067 

186.2275(a)  table  amended 51848 

186.2325  Removed 57077 

186.2450  Removed 57067 

186.3000  Removed 57077 

239  Added 57040 

257.5  Amended 57044 

258.2  Amended 57044 

260.10  Amended 65937 

261  Identification  and  listing  of 

hazardous  waste  solvents 64372 

261.3  (a)(2)(lv)(C)  and  (cK2Xil)(B) 
revised;  (cX2Xli)(E)  added 42184 

Regulation  at  63  FR  42184  eff. 
date  in  part  corrected  to  12- 
8-98 54355 

261.4  (aX12)  revised;  (aX18)  aiid 

(19)  added 42184 

Regulation  at  63  FR  42184  eff. 
date  corrected  to  12-8-98 54355 
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(feb  added 65937 

261;.5  (j)  revised 37782 

26lLi       (aK3)(iv)(C)       amended; 

I  j(aK3)(v)  removed 42185 

I^grulation  at  63  FR  42185  eff. 
klate  in  part  corrected  to  12- 

^98 54355 

261.$1  (a)  table  amended 42185 

26ll$2  Table  amended 42185 

26ll  Appendix  vn  amended 42186 

264^1  (j)  added 65938 

264).f3  (b)(17)  added 65938 

264.M  (e)  and  (0  added 56733 

264401  (d)  added 65938 

264410  (c)  added 56733 

|l2  (b)(8)  and  (c)(2)(iv)  added 

....56733 
U8  (b)(4)  and  (d)(2)(iv)  added 

....56733 

|40  (d)  added 56733 

I  (a)  revised 65939 

1  (a)  revised 65939 

Added 65939 

264.1080  (0  and  (g)  added 49392 

(q(2)(ii)(B)(;)  revised 53847 

(b)  amended 65940 

(0  added 56734 

[10  (c)  and  (d)  added 56734 

|l2  (b)(8)  and  (d)(l)(iv)  added 

....  56734 
118  (c)(4).   (5)   and   (d)(l)(iii) 

ided 56734 

265421  Added .v, 56734 

265440  (d)  added .....56734 

2654080  (f)  and  (g)  added 49399 

(f|(2)(ii)(B)(/)  revised 53847 

266  Authority  citation  revised 42186 

266.80  Revised 71229 

266400  (b)(3)  revised 42186 

Regulation  at  63  FR  42186  eff. 

date  corrected  to  12-8-98 54365 

268j^  (c)  revised 65940 

268,$3  Regulation  at  63  FR  35149 
iff.  date  corrected  to  11-4-98 

42581 

(b)   through   (e)   redesig- 
nated as  (c)  through  (0:  new 

:  (b)  added 48127 

268.35  Added 42186 

268.39  (c)  revised i^ 51264 

Table  amended ...". 42187,  51265 

fgulation  at  63  FR  24625  and 
>149  withdrawn;  regulation 
It  63  FR  28641  eff.  date  cor- 
rected to  11-4-98 42582 

(i)|  added 46334 


(g)    and    table    amended;    (i) 

added 47415 

268.48  Regulation  at  63  FR  24626 
withdrawn;  regulation  at  63 
FR  28739  eff.  date  corrected 

to  11-4-98 42582 

(a)  table  amended 47417 

268.50  (g)  added 65940 

270.1  (c)  introductory  text  re- 
vised; (c)(7)  added 56735 

270.2  Amended 65941 

270.11  (d)  revised 65941 

270.14  (a)  amended 56735 

270.28  Added 56735 

270.42  Appendix  I  amended 65941 

270.68  Added 65941 

270.73  (a)  revised 65941 

270.79—270.230  (Subpart  H)  Added 

65941 

271  State  hazardous  waste  man- 
agement program  authoriza- 
tions  36587.  44152.  44795.  49852. 

50528,  50531,  52180.  56086,  56830. 
56834.  57353,  57605,  57912,  67800 
271.1  (j)  Tables  1  and  2  amended 

42188.51267 

Regulation  at  63  FR  35150  eff. 

date  corrected  to  11-4-98 42582 

(j)  Table  1  amended 47418,  65947 

271.16  (e)  added 56735 

271.21  (h)  added 65947 

273.6  Amended 71229 

279.10  (i)  revised 37782 

279.74  (b)  revised 37782 

281  Underground  storage  tank 
program  authorizations 51528. 

63793 
282.78  Added 38500 

282  Appendix  A  amended 38500 

300  Appendix  B  amended 36862.  37069. 

37782.  40188.  48449.  49860,  51530, 
51853.  53848.  57608.  71597—71599 

302.4  Table  amended 42189.  69168 

302.6    (b)(lKi)    and    (ii)    revised; 

(b)(lKiii)  added 42189 

372  Clarification 52183 

406.22  Correctly  revised:  CFR 
correction 64417 

430.01  (i)  corrected;  (p)  correctly 

revised 42239 

430.24  (b)(4)(i)  and  (d)  corrected: 
(b)(4)(ii)(A)  correctly  revised 
42239 

430.25  (b)  table  corrected 42239 
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430.26  Introductory  text  cor- 
rected;    (a)(2)    introductory 

text  correctly  revised 42239 

430.27  Introductory  text  and 
(a)(2)  correctly  revised 42239 

430.56  Introductory  text  cor- 
rected   ;.. 42239 

(aMl)   table,    (2)(ii)   table   and 
(3)(ii)  corrected 42240 

430.57  (a)(2Kii)  and  (3)(li)  intro- 
ductory text  correctly  re- 
vised  42240 

439  Authority  citation  revised 50424 

439.0—439.2  Undesignated  center 

heading  revised 50424 

439.0  Re  vised 50424 

439.1  Revised 50426 

439.3  Added 50425 

439.4  Added 50425 

439.10  Revised 50426 

439.11  Revised 50426 

439.12  Revised 50426 

439.13  Revised 50426 

439.14  Revised 50426 

439.15  Revised 50427 

439.16  Revised 50428 

439.17  Revised 50429 

439.20  Revised 50430 

439.21  Revised 50430 

439.22  Revised 50430 

439.23  Revised 50430 

439.24  Revised 50431 

439.25  Revised 50431 

439.26  Revised 50431 

439.27  Revised 50431 

439.30  Revised 50431 

439.31  Revised 50431 

439.32  Revised 50431 

439.33  Revised 50432 

439.34  Revised 50432 

439.35  Revised 50433 

439.36  Revised 50434 

439.37  Revised 50434 

439.40  Revised 50435 

439.41  Revised 50436 

439.42  Revised 50435 

439.43  Revised 50436 

439.44  Revised 50436 

439.46  Revised 50436 

439.46  Revised 50436 

439.47  Revised 50436 

439.50  Revised 50436 

439.51  Revised 60436 

439.62  Revised 50436 

439.53  Removed 50437 

439.54  Removed 50437 


439.65  Removed 50437 

439.56  Removed 50437 

439.57  Removed .50437 

439  Appendix  A  added  .....' 50437 

466  Tables  2  and  3  amended 39443 

601.1  (b)  and  (d)  revised;  (m) 
added 45123 

501.2  Amended 45124 

501.12  (b),  (d),  (f)(1)  introductory 

text,  (iv).  (V)  and  (2)  revised; 

(f)(3)  removed 45124 

501.14  (a).  (b)(l)(i).  (2).  (3)  and  (c) 

revised 45124 

601.16  (a),  (b)  introductory  text, 
(10)(1).  (13).  (14).  (d)  introduc- 
tory text.  (1)  and  (4)  through 
(8)  revised;  new  (d)(l)(i)(B) 
stayed 45125 

601.17  (a)(3)(i).  (ii).  (iii)  and  (bXD 
revised 45127 

601.21  Revised 45127 

501.32  (a)  revised 45127 

710.33  (b)  revised;  (c)  added 71600 

710.39  Revised 45953 

721.176  (a)(2)(i)  amd  (li)  revised 45955 

721.305  Added 44574 

721.435  Added 44574 

721.460  Added 44674 

721.626  Removed 48129 

721.628  Removed 48129 

721.555  Added 65700 

721.668  Added 44575 

721.567  Removed 4812i9 

721.630  Added 44575 

721.637  Removed 48129 

721.668  Removed 48129 

721.723  Removed 64876 

721.987  Added 44575 

721.988  Added 44575 

721.1525  Removed 64876 

721.1580  Added 44575 

721.1710  Added 44576 

721.1734  Added 44576 

721.1737  Removed 64876 

721.1740  Removed 64876 

721.1790  Revised 45955 

721.2077  Added 65710 

721.2078  Added 44576 

721.2079  Added 44576 

721.2081  Added 44676 

721.2082  Removed 48129 

721.2083  Added 44576 

721.2480  Added 44577 

721.2485  Added 44577 

721.2632  Added 44577 

721.2670  Added 44677 
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721.2580  Added 44577 

721.2585  Added 44577 

721.3031  Added 44578 

721.I3J032  Added 44578 

721J3  635  Added 44578 

721.4097  Added 44578 

721.)4  098  Added 44578 

72143290  Added 44578 

721.61356  Added 44579 

721  jg360  Added 44579 

721 J5460  Added 65710 

721JS548  Added 44579 

721.S560  Added 44579 

721j5725  Removed 48129 

721jsr740  (a)  and  (b)(1)  revised 45956 

721J9775  Added 44579 

721J5i965  Added 44580 

72lJai75  Added 44580 

72lJai76  Added 44580 

721|jl97  Removed 48129 

498  Added 44580 

Added 44581 

Added 44581 

721.7360  Removed 64876 

721  .t785  Added 44581 

721.BI153  Added 44581 

721.JBi450  (a)(2)(i)  and  (ii)  revised 45956 

721.|aiS60  Added 44581 

721.9490  Added 44581 

721  .S616  Added 44581 

721.S617  Added 44581 

721 .9695  Added 44581 

721.BB61  Added 44581 

721  .$B63  Added 44581 

721.8685  Added 44581 

721. 9^719  Added 44581 

(aK2)(i)  corrected 62956 

721.BB00  (a)(2)(i)  revised 45956 

721.9(969  Added 44581 

721. 9S73  Added 44581 

745.223  Amended 46674 

R^Tulation  at  63  FR  46674  con- 
firmed  55547 

745.225  (b)(4)  added 46674 

Reflation  at  63  FR  46674  con- 
firmed  55547 

745.226  (a)(6)  added 46674 

Regulation  at  63  FR  46674  con- 
firmed  55547 

745.|J&8  Added 46674 

Riegulation  at  63  FR  46674  con- 
firmed  55547 

745.880  Revised 41432 

763  rt^aiver 57251 


Proposed  Rules: 

1—799  (Ch.  I) 40683 

9 66081 

51 45032.46952 

52.. ..35895.  35896.  36652.  36870.  37307.  38139. 

39258,  39791—39793.  40073.  40872. 

41220.  41221.  41756.  42306.  42782. 

42783.  42784.  42786.  43654.  43897. 

44192,  44208.  44211,  44213.  44417, 

44820.  44822.  45032.  45443.  45779. 

46209,  46732.  46733.  46953.  46954. 

47216,  47217,  47458,  47459,  49053. 

49056.  49058.  49517,  50180,  50823. 

50824,  51325,  51882,  52213,  53350, 

54069,  54645,  55812,  55983,  56127. 

56292.  56394.  56580.  56881,  57086. 

58678.  59754,  59923.  59924.  60256. 

63428.  64228.  65567,  66776,  67439. 
67638.  67639.  67817.  67818,  68415. 
69589,  69594.  70086,  70359.  70709, 

71807.  71815.  72222.  72223 

55 41991 

58 67818 

60 45779.  50824,  57748.  67988 

61 57748.66083 

62. ...36871.  40073.  40074,  40386,  41508,  42310. 
43127,  45206,  47459,  54090.  59928, 

63429,  64023,  64667,  68418,  68364. 

70066 

63. ..38544,  39543,  41508.  45036.  48890.  54646. 

55178.  55812.  56707.  57748.  64024, 

64668.  65725.  66083.  66084.  68833. 

69251.  71408 

65 57748 

68 55983 

70 40053.40951 

72 41358,45037 

73 41358,45037 

76 45032 

79 63807 

80 49317.63807 

81.... 39258.  39793.  44214.  53350.  57086.  58678. 

64437.  69598 

82..... 41652,  42791,  64437 

86 38767,  39654,  48464,  48664 

90 66081 

94 68508 

96 45032 

97 52213,56292 

98 52213.56394 

131 36742 

135 48078 

136 36810 

141 37797.  41134.  44214.  47115.  69256 

142 37797.  47115.  69256 

144 40586.51882 
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TITLE  40  Proposed  Rules:— Con. 

145 40586.  51882 

146 40586.51882 

152 67834 

156 67834 

180 37307.  40239.  48664.  55565.  56882 

185 55565 

247 45558 

260 .....66101.  70233 

261  ...37797,  38139.  42190.  66101.  70233.  70360 

262 66101.  67562.  71411 

264 37309.  66101,  67562.  71411 

265 37309.  67562.  71411 

268 41536.  56886,  66101 

269 66101 

270 67562,71411 

271 36652,  44218.  49884.  50545.  52214. 

56128,  56891.  57996.  66101 

281 37309.  40683 

300 37085,  39545.  40247.  40685.  40687. 

43898,  43900,  44218.  45780,  49321, 
51882.  53005.  55985,  55986.  64668. 
65161.  67834,  68712.  69032.  69601, 

71052 

302 69169 

441 71054 

442 50545 

455 39444 

721 48157,  49518,  57089 

745 39262,  4673^,  52662,  57636,  59754, 

64670,  70087,  70190 

799 54646,54649 

1700  (Ch.  Vn) 45298 

TITLE  41-PUBUC  CONTRACTS 
AND  PROPERTY  MANAGEMENT 

Chapter  60— Office  of  Federal 
Contract  Compliar>ce  Pro- 
grams, Equal  Employment  Op- 
portunity, Department  of  Labor 
(Parts  60-1-60-999) 

60-250  Regrulation  at  45  FR  86259 

withdrawn;  revised 59642 

60-30  Regulation  at  45  FR  86251 

withdrawn  in  part 59642 

60-741  Appendix  C  amended 59659 


Ctiapter  101— Federal  Property 
Management  Regulations  (Parts 
101-1-101-99) 

101-20.105-3  Revised 35846 

101-37.1100—101-37.1109     (Subpart 

101-37.11)  Revised 43638 

101^3.000  Revised 41433 

101-43.600—101-43.603        (Subpart 

101-43.6)  Removed 41433 

101-43.4801  (d)  revised;  (e)  amend- 
ed  40058 

(c)  removed:  (d)  and  (e)  redes- 
ignated as  (c)  and  (d);  new  (c) 

table  amended 41433 

Regulation    at    63    FR    40058 
withdrawn 65710 

101-44.400—101-44.403        (Subpart 

101-44.4)  Revised 56090 

105-60  Revised 56839 

Ctiopter  301— Travel  Allowances 
(Parts  301-1-301-99) 

300-3.1  Amended 66474 

301-3  Removed 63419 

301-10.131—301-10.143        Undesig- 
nated   center    heading    and 

sections  added 63419 

301-10.303  Amended 47438 

301-11.18  Table  revised 66475 

301-11.27  Revised 66475 

301-11.30  Revised 66475 

301-11.31  Added 66475 

301-12.1  Revised 66475 

Chapter  301  Appendix  A  revised 

66475 

Proposed  Rules: 

101-35 66102 

101-42 68136 

101-43 68136,71686 

101-44 42310 

101-47 42792 

Ch.  300 .-. 45781 

Ch.  303 45781 


Note  Bddfao 
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IITLE  42-PUBUC  HEALTH 

Chapter  I— Public  Health  Service, 
Department  of  Health  and 
Human  Services  (Parts  1—199) 

50.401  Revised 66062 

50.402  Revised 66062 

50.408  Amended 66062 

50.404i  (a)  introductory  text  re- 

Vjsed;  (b)  amended 66062 

50.405  Amended 66063 

50.406|  (a),  (c),  (d)  and  (?)  revised; 

(teh  amended 66063 

68a  ^Med 58312 

Chdi^ter  IV— Health  Care  Financ- 
ing Administration,  Department 
of  Health  and  Human  Services 
(Parts  400-499) 

400.200  Corrected 52611 

Amended 68690 

402  Added 68690 

403  Technical  correction 52610 

405  Technical  correction 52614 

4O5.4D0— 405.455       (Subpart       D) 

Added 58901 

405.5itr  Revised 58905 

405.5a)  Added 58905 

409  Comment  period  reopening 65560 

410  TJichnical  correction 52610 

Comment  period  reopening 65560 

410. 1 1  <a)  amended 58905 

410.32  (d)(7)  correctly  designated 

,. 53307 

(a)rp)  amended 58906 

410.5^  Added 58906 

410.60!  Revised 58906 

410.61  Heading  and  (a)  through 

(d)  revised 58907 

410.62  Heading  and  (a)(3)  revised; 

(d)  added 58907 

410.79  Added 58907 

410.76  Added 58906 

410.76  Added 58906 

410.77  Added 58909 

410.78  Added 58909 

410.160  (b)(15)  and  (16)  added 58910 

410.1^  (a)(l)(v)  revised 58910 

411  Tftchnical  correction 52610 

Comment  period  reopening 65560 

412  Technical  correction 52614 

Hospital  wage  data  revisions 64191 

413  Technical  correction 52614 

Co  niment  period  reopening 65560 


Note 


iotdtac*  poQV  numbws  indteoto  1997  chongM. 


413.125  Existing  text  designated 

as  (a);  (b)  added 58910 

413.333  Corrected 53307 

414.1  Amended 58910 

414.20—414.62  Designated  as  Sub- 
part B  and  heading  added 58910 

414.22  Introductory  text  revised; 

(b)(5)  added 58910 

414.32  Heading  and  (b)  revised 58911 

414.34  Heading  revised;  (a)(2)(iii) 

added .'. 58911 

414.52  Heading  and  introductory 

text  revised;  (d)  added 58911 

414.56  Revised 58911 

414.66  Added 58911 

415.110  Revised 58912 

417.600  Revised 52611 

417.602  Reinstated 52611 

417.604  Reinstated 52611 

417.605  Reinstated 52611 

417.606  Reinstated 52611 

417.608  Reinstated 52611 

417.609  Reinstated 52611 

417.610  Reinstated 52611 

417.612  Reinstated 52611 

417.614  Reinstated 52611 

417.616  Reinstated 52611 

417.617  Reinstated 52611 

417.618  Reinstated 52611 

417.620  Reinstated 52611 

417.622  Reinstated 52611 

417.624  Reinstated 52611 

417.626  Reinstated 52611 

417.630  Reinstated 52611 

417.632  Reinstated 52611 

417.634  Reinstated 52611 

417.636  Reinstated 52611 

417.638  Reinstated 52611 

417.800  Corrected 52611 

422.50—422.80  (Subpart  B)  Head- 
ing corrected 52611 

422.50  (a)  introductory  text  and 

(1)  corrected 52611 

422.54  (d)(2)(i)  corrected 52611 

422.56  (d)  corrected 52612 

422.60  (a)(1).  (bKD.  (cKD  and 
(e)(4)(i)  corrected;  (f)  cor- 
rectly added 52612 

(e)(4)(i)  corrected 54526 

422.62  (b)  introductory  text.  (c). 
(d)  heading.  (1)  and  (2)  intro- 
ductory text  corrected 52612 

422.66  (f)  correctly  added 52612 

422.74  (b)(3)  corrected 52612 

422.80  (c)(3).  (d).  (eKl)(iv).  (3)(i) 

and  (f)  corrected 52612 
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TITLE  42  Chapter  IV-Con. 

422.110  (c)  corrected 52612 

422.112  Correctly  revised 52612 

422.250  (b)  correctly  revised 52612 

422.268  (b)  corrected 52613 

422.308  (b)  correctly  designated 
as     (b)(1);     (b)(2)     correctly 

added 52613 

422.310  (c)(4)  corrected 52614 

422.502  (a)(2).  (3)(i)  and  (4)  cor- 
rected; (m)  correctly  des- 
ignated as  (1)(4) 52614 

422.550  (bXl)  corrected 52614 

422.608  Heading  corrected 52614 

422.612  (a)(1).  (b)  heading  and  in- 
troductory text  corrected 52614 

422.616  (a)  corrected 52614 

422.620  (a)  corrected 52614 

422.622  (cXl)(i)  corrected 52614 

422.752  (a)(6)  corrected 52614 

424  Comment  period  reopening 65560 

424.20  Corrected 53307 

424.24  (a)(2)  correctly  revised 53307 

(c)   introductory    text.    (l)(ii). 
(iii).  (3Ki).  (ii).  (4).  (f)(2)  and 

(3)  re  vised 58912 

440.160  Revised 64198 

441.151   (b)  and   (c)   revised;   (d) 

added 64198 

483  Comment  period  reopening 65560 

483.20  (b)(2)  introductory  text  re- 
vised  53307 

485.705  Revised 58912 

485.711  (b)(3)  revised 58913 

489  Comment  period  reopening 65560 

493.1202  Heading  amended 55034 

493.1203  Heading  amended 55034 

493.1443     (b)(3)(ii)     introductory 

text  and  (C)  amended 55034 

Chapter  V— Office  of  Inspector 
Gerterah-Healtti  Care.  Depart- 
ment of  Healtti  and  Human 
Services  (Parts  1000-1999) 

1001.102  (b)(4)  revised 57918 

1001.2001  (a)  revised;  (b)  and  (c) 

redesignated  as  (c)  and  (d); 

new  (b)  added 57918 


Proposed  Rules: 


5.... 
51c 
63.. 
409. 
410. 
411. 


.58679 
.58679 
.58336 
.63429 
.63429 
.63429 


412 .....63429 

413 63429 

416 52663.63430 

419 63429 

488 52663.  63430 

489 63429 

498 


1001. 
1003. 


.63429 
.68223 
.63429 


TITLE  4d-PUBUC  LANDS: 
INTERIOR 

CtKipter  II— Bureau  of  Land  Man- 
agement. Department  of  ttie  In- 
terior (Parts  1000-9999) 

2200.0-7  (b)  revised;  eff.  11-2-98 52617 

2210  Removed;  eff.  11-2-98 52617 

2240  Removed;  elT.  11-2-98 52617 

2250  Removed;  efi".  11-2-98 52617 

2270  Removed;  eff.  11-2-98 52617 

3100  Authority  citation  revised 52952 

3100.4  Added;  eff.  11-2-98 52952 

3150  Authority  citation  revised 52952 

3152.6  (b)  revised 52952 

3160  Authority  citation  revised 52952 

3162.8  Removed;  eff.  11-2-98 52952 

3180  Authority  citation  revised 52952 

3181.2  Amended;  eff.  11-2-98 52953 

3195  Regulation  at  63  FR  40178 

confirmed 66762 

3200  Authority  citation  revised 52953 

3255.13  Added;  eff.  11-2-98 52953 

3255.14  Added;  eff.  11-2-98 52953 

3255.15  Added;  eff.  11-2-98 52953 

3600  Authority  citation  revised 52953 

3500.5  Revised;  eff.  11-2-98 52953 

3500.5-1  Added;  eff.  11-2-98 52953 

3500.5-2  Added;  eff.  11-2-98 52953 

3510  Authority  citation  revised 52954 

3514.5  Revised;  eff.  11-2-98 52954 

3620  Authority  citation  revised 52954 

3524.5  Revised;  eff.  11-2-98 62954 

3530  Authority  citation  revised 52954 

3534.5  Revised;  eff.  11-2-98 52954 

3640  Authority  citation  revised 52964 

3644.5  Revised;  eff.  11-2-98 52964 

3550  Authority  citation  revised 52954 

3654.5  Revised:  eff.  11-2-98 52964 

3680  Authority  citation  revised 52964 

3686.5-9  Revised;  eff.  11-2-98 52964 

3590  Authority  citation  revised 52964 

3590.1  Removed:  eff.  11-2-98 62954 

3600  Authority  citation  added 62954 

3600.0-8  Added:  eff.  11-2-98 52954 


note:  Boldkic*  pog*  numb«n  Indteoi*  1997  ctwngM. 
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360i;2  (a)  amended:  eff.  11-2-98 52954 

3800  Authority  ciUtion  revised 52954 

3802.6  Revised;  eff.  11-2-98. 52954 

3860  Authority  citation  revised 52955 

3862.9  Added;  eff.  11-2-98 52955 

4300iRevised 55550 


39. 

428 

3100 

310  i 

313) 

316) 

311) 

312) 

314) 

315) 

3171) 

3ia) 


Proposed  Rules: 


67834 

64154 

.66776.  66840 

66776 

.66776.  66840 
.66776.  66840 

66840 

66840 

66840 

66840 

66840 

66840 


TITL£     44-EMERGENCY    MAN- 
AGEMENT AND  ASSISTANCE 

Chapter    I— Federal    Emergency 
^    MarKigement     Agency     (Parts 

64.a  table  amended 54370,  64372.  55957. 

I  59236.  63797,  70036.  70038 

65.^  I  Flood  elevation  determina- 

j^ions 54374.  54377.  55035.  58316, 

J  58319.  64418,  64419.  67002.  67004 

67. w  Flood  elevation  determina- 

jtions... 54378,  55038.  58322,  64421.  67005 

206.^  (b)  revised;  interim 64425 

206ia01  (i)  and  (j)  revised;  interim 

;i 64425 

206J302  Revised;  interim 64425 

206-^7  Reinstated;  CFR  correc- 
tion  71026 

206-228  (aK2)(l)  revised;  interim 64426 

354  JLevised;  interim 69003 


62. 
67. 


Proposed  Rules: 


63431.63432 

.54427.  55072.  58338.  64441.  67026 


TITLE  45-PUBLIC  WELFARE 

Subtitle  A-Department  of  Health 
and  Human  Service  (Parts  1—199) 

144.|l)Dl  Revised;  interim 57558 

144.102  (b)  revised;  interim 57558 


146.101  (a)  revised;  (b)(2),  (3)  and 
(4)  redesignated  as  (b)(3),  (4) 
and  (5);  new  (b)(2)  added;  in- 
terim   57558 

146.130  Added;  interim 57559 

148.101  Revised;  interim 57561 

148.102  (a)  heading,  (2)  and  (b)  re- 
vised; interim 57562 

148.170  (Subpart  C)  Added;  in- 
terim  57562 

c:hapter  II— Office  of  Family  As- 
sistance (Assistance  Programs), 
Administration  for  Children  and 
Families,  Department  of  Health 
and  Human  Services  (Parts 
200-299) 

276  Added:  interim 57926 

Chapter  Xil— Corporation  for  Na- 
tional and  Community  Service 
(Parts  1200-1299) 

1201  Authority  citation  revised 64199 

1201.2  (b)  and  (c)  added .....64199 

CtKipter  )(VI— Legal  Services 
Corporation  (Parts  1600-1699) 

1606  Revised 64643 

1623  Revised 64648 

1625  Removed 64646 

Chapter  )0(V— Corporation  for 
National  and  Community  Serv- 
ice (Parts  2500-2599) 

2500  Removed 7. 66063 

2501  Removed 66063 

2502  Removed 66063 

2503  Removed 66063 

2504  Removed 66063 

2505  Removed 66063 

2506  Removed 66063 

Proposed  Rules: 

60.... 71255 

61 58341,71819 

1628 56591 

1635 56594 


Note:  BoMtac*  peg*  numiMn  Indteal*  1997  changM. 
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TITLE  46-SHIPPING 

Chapter  l-Coa$t  Guard,  Depart- 
rnent  of  Transportation  (Parts 
1^199) 

2.10-1  Regulation  at  62  FR  19232 

confirmed 59474 

2.10-5  Regrulation  at  62  FR  192^2 

confirmed;  (c)(2)  revised 59474 

2.10-25  Regulation  at  62  FR  19232 

confirmed;  amended 59474 

2.10-101    Regulation    at    62    FR 

19232  confirmed 50474 

15.1050  Added .".'.".'.".■.'.'.'."57255 

28.130  (d)  amended;  eff.  11-2-98 ."^52813 

30.01-5  Regulation  at  61  FR  25286 

confirmed 52813 

30.01-6  Regulation  at  61  FR  25286 

.52813 

.52813 


confirmed , 


31.01-1  Regulation  at  61  FR  25286 


confirmed . 


31.05-1  Regulation  at  61  FR  25286 

confirmed 52313 

31.36-1  (Subpart  31.36)  Regula- 
tion at  61  FR  25286  confirmed 


.52813 


32  Authority  citation  revised 71764 

32.15-15  (a)  and  (d)  revised;  (e) 
and  (0  added;   interim;   eff. 


35.40-1—35.40^0  (Subpart  35.40) 
Regulation  at  61  FR  25287 
confirmed 52313 

35.40-40    Regulation    at    61    FR 

25287  confirmed 52813 

70.05-10    Regulation    at    61    FR 

25287  confirmed 52813 

70.10-3  Regulation  at  61  FR  25287 

confirmed 52913 

70.10-34    Regulation    at    61    Fr"" 
25287  confirmed 52813 

70.10-35    Regulation    at    61    FR 

25287  confirmed 52813 

70.10^3    Regulation    at    61   'fr   " 

25287  confirmed 52313 

70.28-1    (Subpart    70.28)    Regula- 
tion at  61  FR  25287  confirmed 

„,     •••;••■ '. ^2813 

71.15-1  Regulation  at  61  FR  25287 

confirmed 52813 

71.20-20    Regulation    at    61    FR 

25287  confirmed 52813 

71.25-15    Regulation    at    61    FR 

25287  confirmed 52813 

75  Regulation  at  61  FR  25288  con- 


firmed. 


.52813 


12-11-00 . 


.71764 


33  Regulation  at  61  FR  26286  con- 
firmed     52813 

35.07-10    Regulation    at    61    FR 

25286  confirmed 52313 

35.10-1  Regulation  at  61  FR  25286 

confirmed 52813 

35.10-5  Regulation  at  61  FR  26287 

confirmed 52313 

35.10-6  Regulation  at  61  FR  25287 

confirmed 52313 

35.10-7  Regulation  at  61  FR  25287 

confirmed 52813 

35.10-9  Regulation  at  61  FR  26287 


confirmed . 


.52813 


35.10-20    Regulation    at    61    FR 

25287  confirmed 52313 

35.10-25    Regulation    at    61    PR 

25287  confirmed 52313 

35.10-30    Regulation    at    61    FR 

25287  confirmed 52313 

35.30-50    Regulation    at    61    FR 

a^  ^'  confirmed 52313 

35.30-65    Regulation    at    61    FR 

26287  confirmed 52313 


77.0&-1    (Subpart    77.06)    Regula-' 
tion  at  61  FR  25288  confirmed 

52813 

78.13-1  Regulation  at  61  FR  252SB8 

confirmed 62813 

78.13-6  Regulation  at  61  FR  25288 

confirmed 52813 

78.13-10    Regulation    at    61    FR 

25288  confirmed 52813 

78.13-15    Regulation    at    61    FR 

26288  confirmed 52313 

78.13-20    RegulaUon    at    61    FR 

26288  confirmed 52313 

78.14-1-78.14-20    (Subpar't   "78.'i4')" 
Regulation   at   61    FR   26288 

confirmed 52813 

78.17-40    Regulation    at  "ei  "fr"  ' 

25288  confirmed 52313 

78.17-50    Regulation    at    61    Fr" 

25288  confirmed 52313 

78.17-62    Regulation    at    61  "fr" 

26288  confirmed 52313 

78.17-65    Regulation    at    61    PR 

25288  confirmed 52313 

78.17-60    Regulation    at    61  'pR* 

26288  confirmed 52313 

78.17-70    Regulation    at    61  "pR  " 

25288  confirmed 52813 

78.17-65    Regulation    at    61  'fr' 


Note: 


26288  confirmed 52313 

pog*  numtMiB  hwlcal*  1997  changM. 


78. 
78. 
78. 
78. 
78. 
78. 
78. 
78. 
78. 
78. 
78. 
78. 

78. 

90. 
90. 
90. 
90. 

91. 
9L 
91. 
94 
96. 

97. 
97. 
97. 
97. 
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ir-90    Regulation    at    61    FR 

a5288  confirmed 52813 

37-5  Regrulation  at  61  FR  25288 

confirmed 52813 

IMS    Regulation    at    61    FR 

25288  confirmed 52813 

IM5    Regulation    at    61    FR 

25288  confirmed 52813 

IM7    Regulation    at    61    FR 

^288  confirmed 52813 

ib-SO    Regulation    at    61    FR 

26288  confirmed 52813 

^-51    Regulation    at    61    FR 

125288  confirmed 52813 

it7-60    Regulation    at    61    FR 

^5288  confirmed 52813 

97-63    Regulation    at    61    FR 

^5288  confirmed 52813 

i|r-«5    Regulation    at    61    FR 

te5288  confirmed 52813 

[{7-72  Regulation  at  61  FR 
!25288  confirmed 52813 

1    (Subpart   78.49)    Regula- 
tion at  61  FR  25288  confirmed 

52813 

-1—78.87-20    (Subpart    78.87) 
Regulation   at   61    FR   25288 

iconfirmed 52813 

)^10    Regulation    at    61    FR 

25288  confirmed 52813 

lt)-3  Regulation  at  61  FR  25288 

confirmed 52813 

l>-29    Regulation    at    61    FR 

25288  confirmed 52813 

IJ-l    (Subpart   90.27)    Regtila- 

tion  at  61  FR  25288  confirmed 
52813 

I  >^1  Regulation  at  61  FR  25289 
confirmed 52813 

i)-20    Regulation    at    61    FR 

125289  confirmed 52813 

2^15    Regulation    at    61    FR 

25289  confirmed 52813 

F  «gulation  at  61  FR  25289  con- 
nnned 52813 

1    (Subpart   90.06)   Regula- 
ion  at  61  FR  25289  confirmed 

52813 

1  Regulation  at  61  FR  25289 

onfirmed :.52813 

Regulation  at  61  FR  25289 

confirmed 52813 

1^10    Regulation    at    61    FR 

25289  confirmed 52813 

H-15  Regulation  at  61  FR 
25289  confirmed 52813 


97.ia-20    Regulation    at    61    FR 

25289  confirmed 52813 

97.14-1—97.14-20    (Subpart    97.14) 

Regulation   at   61    FR   25289 

confirmed 52813 

97.15-25    Regulation    at    61    FR 

25289  confirmed 52813 

97.15-35    Regulation    at    61    FR 

25289  confirmed 52813 

97.15-37    Regulation    at    61    FR 

25289  confirmed 52813 

97.15-40    Regulation    at    61    FR 

25289  confirmed 52813 

97.15-45    Regulation    at    61    FR 

25289  confirmed 52813 

97.15-50    Regulation    at    61    FR 

25289  confirmed 52813 

97.15-65    Regulation    at    61    FR 

25289  confirmed 52813 

97.15-70    Regulation    at    61    FR 

25289  confirmed 52813 

97.3S-5  Regulation  at  61  FR  25289 

confirmed 52813 

97.37-37    Regulation    at    61    FR 

25289  confirmed 52813 

97.37-40    Regulation    at    61    FR 

25289  confirmed 52813 

97.37-42    Regulation    at    61    FR 

25289  confirmed 52813 

97.37-43    Regulation    at    61    FR 

25289  confirmed 52813 

97.37-55    Regulation    at    61    FR 

25289  confirmed 52813 

97.39-1  (Supbart  97.39)  Regula- 
tion at  61  FR  25289  confirmed 

52813 

97.85-1—97.85-10    (Subpart    97.85) 

Regulation   at   61    FR   25289 

confirmed 52813 

107  Authority  citation  revised 52813 

107.111  Regulation  at  61  FR  25289 

confirmed 52813 

Amended;  eff.  11-2-98 52814 

107.231  Regulation  at  61  FR  25290 

confirmed 52813 

(w)  removed:  eft.  11-2-98 52814 

107.239  Regulation  at  61  FR  25290 

confirmed 52813 

107.243  Regulation  at  61  FR  25290 

confirmed 52813 

107.305  Regulation  at  61  FR  25290 

confirmed 52813 

(cc)  revised;  eff.  11-2-98 52814 

108.101  Regulation  at  61  FR  25290 

confirmed 52813 


Han:  Boldkic*  pog*  numban  Indtoot*  1997  chang**. 


183-249(r03)  (^3  99-S 


122 


LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  OaOBER  1.  1998  THROUGH  DECEMBER  31.  1998 


TITLE  46  Chapter  l-Con. 

108.103  Regrulation  at  61  FR  2S291 

confirmed 52813 

108.105  Regulation  at  61  FR  2^91 

confirmed 52813 

106.500—108.597  (Subpart  E)  Regr- 
ulation at  61  FR  25291  con- 
firmed  52813 

108.500  (a)  and  (b)  revised;  eff.  11- 

2-98 52814 

108.540  (hK3)  and  (4)  revised;  eft. 

11-2-98 52814 

108.565  (aX3)  revised;  eff.  11-2-98 

52814 

108.570  (c)(1)  amended;  eff.  11-2-98 

52814 

108.575  Table  amended:  eff.  11-2- 

98 52814 

108.580  (b)(3)(i)  and  (c)(2)(i)  re- 
vised; eff.  11-2-98 52814 

108.645  Regrulation  at  61  FR  25298 
confirmed 52813 

(aXl)(il).  (2)  and  (bK2)  revised; 
eff.  11-2-98 52815 

106.646  Regrulation  at  61  FR  25298 
confirmed 52813 

(c)  revised;  eff.  11-2-98 52815 

106.647  Regulation  at  61  FR  25298 
confirmed 52813 

108.649  Regulation  at  61  FR  25296 
confirmed 52813 

(b),  (c),  (eKD  and  (g)  revised; 
eff.  11-2-96 52815 

108.650  Regulation  at  61  FR  25299 
confirmed 52813 

108.655  Regulation  at  61  FR  25298 

confirmed 52813 

108.901  (Subpart  J)  Regulation  at 

61  FR  25296  confirmed 52813 

(b)  introductory  text.  (6)  intro- 
ductory text,  (ix),  (X).  (7)  in- 
troductory text  and  (c)  in- 
troductory text;  eff.  11-2-98 52815 

109.207  Regulation  at  61  FR  25296 

confirmed 52813 

109.206  Regulation  at  61  FR  25296 

confirmed 52813 

109.213  Regulation  at  61  FR  25298 

confirmed 52813 

(aX2)(vi).  (ix).  (b).  (c)(2).  (dX5). 
(7).  (0(2)(vii).  (g)(7)(v)(G)  and 
(h)(l)(iv)  revised;  eff.  11-2-96 
52815 

109.215  Regulation  at  61  FR  25301 

confirmed 52813 

109.217  Regulation  at  61  FR  25301 

confirmed 52813 


109.219  Regulation  at  61  FR  25301 

confirmed 52813 

109.221  Regulation  at  61  FR  25301 

confirmed 52813 

109.225  Regulation  at  61  FR  25301 

confirmed 52813 

109.301  Regulation  at  61  FR  25301 

confirmed 52813 

(dK2)  and  (g)(4)  revised;  eff.  11- 

2-98 52816 

109.305  Regulation  at  61  FR  25302 

confirmed 52813 

109.307  Regulation  at  61  FR  25302 

confirmed 52813 

109.313  Regiilation  at  61  FR  25302 
confirmed 52813 

109.314  Regrulation  at  61  FR  25302 
confirmed 52813 

109.317  Regtilation  at  61  FR  25302 

confirmed 52813 

109.320  Regulation  at  61  FR  25302 
confirmed 52813 

109.321  RegiQation  at  61  FR  25302 
confirmed 52813 

109.323  Regulation  at  61  FR  25302 

confirmed 52813 

109.325  Regrulation  at  61  FR  25308 

confirmed 52813 

109.341  Regulation  at  61  FR  25303 

confirmed 52813 

109.425  Regulation  at  61  FR  25303 

confirmed 52813 

Revised;  eff.  11-2-98 52816 

109.433  Regulation  at  61  FR  25308 

confirmed 52813 

109.501  Regulation  at  61  FR  25308 

confirmed 52813 

109.503  (Subpart  E)  Regulation  at 

61  FR  25303  confirmed 52813 

109.505  Regulation  at  61  FR  25308 

confirmed 52813 

125.160  Regulation  at  61  FR  25303 

confirmed 52813 

133  Regrulation  at  61   FR  25304 

confirmed 52813 

133.70  (aK3Kii).  (bK4).  (cX3)  and 

(4)  revised:  eff.  11-2-98 52816 

133.130  (aX2)  revised;  eff.  11-2-96 

52816 

133.150  (cX6)  revised:  eff.  11-2-96 

52816 

133.160  (a)  revised;  eff.  11-2-96 52816 

167.05-25   Regulation   at   61    FR 

25311  confirmed 52813 

167.05-35   Regulation  at  61    FR 

25311  confirmed 52813 
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15-28    Regxilation   at   61    FR 

25311  conflrmed 52813 

35-1    Regulation    at    61    FR 

25311  connrmed 52813 

35-2    Regulation    at    61    FR 

25311  confirmed 52813 

35-3    Regulation    at    61    FR 

25311  conflrmed 52813 

35-5    Regulation    at    61    FR 

25311  conflrmed 52813 

35-10   Regulation   at   61    FR 

25311  conflrmed 52813 

35-15    Regulation    at   61    FR 
25311  confirmed 52813 

l^j.35-20    Regulation    at    61    FR 

25311  confirmed 52813 

16|7|.35-25    Regulation   at   61    FR 

25311  confirmed 52813 

16(71.35-30   Regulation   at   61    FR 

25311  confirmed 52813 

16|7l35-35   Regulation    at   61    FR 

25311  confirmed 52813 

16|7t.35-40   Regulation    at   61  .  FR 

25311  conflrmed 52813 

16(71.35-45    Regulation    at    61    FR 

25311  conflrmed 52813 

16|7|.35-50   Regulation    at   61    FR 

\  25311  conflrmed 52813 

35-60   Regulation   at   61    FR 
25311  conflrmed 52813 

16|7|.35-65   Regulation   at   61    FR 

25311  conflrmed 52813 

16^.35-70   Regulation    at   61    FR 

25311  conflrmed 52813 

167.35-72    Regulation    at   61    FR 

25311  conflrmed 52813 

167.35-75    Regulation    at   61    FR 

25311  conflrmed 52813 

16|7|.35-80   Regulation   at   61    FR 

25311  conflrmed 52813 

35-85    Regulation   at   61    FR 
25311  conflrmed 52813 

16|7|.35-90   Regulation    at   61    FR 

25311  conflrmed 52813 

16|7|.55-5    Regulation    at    61    FR 

25311  conflrmed 52813 

16|7|.65-1    Regulation    at    61    FR 

25311  conflrmed 52813 

16f7).65-^   Regulation   at   61    FR 

25311  conflrmed 52813 

16|B|.05-5    Regulation    at    61    FR 

25312  conflrmed 52813 

Amended;  eff.  11-2-98 52816 

16|ilO-l    Regulation    at    61    FR 

'  25312  conflrmed 52813 

N(rti7 
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168.10-5    Regulation    at    61    FR 

25312  conflrmed .52813 

188.10^    Regulation    at    61    FR 

25312  conflrmed 52813 

188.10^2   Regulation   at   61    FR 

25312  conflrmed 52813 

188.10-53   Regulation    at   61    FR 

25312  conflrmed 52813 

188.27-1  (Subpart  188.27)  Regula- 
tion at  61  FR  25312  conflrmed 
52813 

189.15-1    Regulation    at    61    FR 

25312  conflrmed 52813 

189.20-20   Regulation   at   61    FR 

25312  conflrmed 52813 

189.25-15   Regulation   at   61    FR 

25312  conflrmed 52813 

192   Regulation  at  61   FR  25312  ^ 

confirmed 52813 

195.06-1  (Subpart  195.06)  Regula- 
tion at  61  FR  25312  conflrmed 

52813 

196.13-1    Regulation    at    61    FR 

25313  conflrmed 52813 

196.13-5    Regulation    at    61    FR 

25313  conflrmed 52813 

196.13-10   Regulation    at   61    FR 

25313  conflrmed 52813 

196.13-15   Regulation    at   61    FR 

25313  conflrmed 52813 

196.13-20   Regulation   at   61    FR 

25313  confirmed 52813 

196.14-1—196.14-20  (Subpart 

196.14)  Regulation  at  61  FR 

25313  confirmed 52813 

196.15-25    Regulation   at   61    FR 

25313  confirmed 52813 

196.15-35   Regulation    at   61    FR 

25313  confirmed 52813 

196.15-37    Regulation   at   61    FR 

25313  confirmed 52813 

196.15-40   Regulation    at   61    FR 

25313  confirmed 52813 

196.15-45   Regulation    at   61    FR 

25313  conflrmed 52813 

196.15-50   Regulation    at   61    FR 

25313  conflrmed 52813 

196.15-65   Regulation   at   61    FR 

25313  conflrmed 52813 

196.15-70   Regulation   at   61    FR 

25313  conflrmed 52813 

196.35-^    Regulation    at    61    FR 

25313  conflrmed 52813 

196.37-37    Regulation    at   61    FR 

25313  conflrmed 52813 
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CHANGES  OCTOBER  1.  1998  THROUGH  DECEMBER  31.  1998 


TITLE  46  Chapter  l-Con. 

196.37-40   Regulation   at   61    FR 

2S313  confirmed 52813 

196.37-43   Regulation   at   61    FR 

25313  conflrmed 52813 

196.37-49   Regulation   at   61    FR 

25313  conflrmed 52813 

196.39-1  (Subpart  196.39)  Regula- 
tion at  61  FR  25313  conflrmed 
52813 

196.90-1—196.90-10  (Subpart 
196.90)  Regulation  at  61  FR 
25313  conflrmed 52813 

199  Regulation  at  61   FR  25313 

conflrmed 52813 

199.03  (bK9)  and  (10)  revised;  eft. 

11-2-98 52816 

199.10  Revised;  efl".  11-2-98 ...52817 

Table  correctly  revised 56066 

(a)  table  amended 63798 

199.70  (b)(2)(ii)  removed;  (a)(2) 
and  (cX3)  revised;  eff.  11-2-98 

52818 

(aX2)  corrected 56066 

199.80  (bK4)  revised;  efl^.  11-2-98 52818 

199.100  (f)  revised;  eff.  11-2-98 52819 

199.110  (0(4)  amended;  eff.  11-2-98 

52819 

199.140  (aKD  revised;  eff.  11-2-96 

52819 

199.153  (f)  revised;  (hXD.  (2)  and 

(i)  amended;  eff.  11-2-98 52819 

199.175  (bK21)(i)(B)  revised;  eff. 
11-2-98 52819 

199.176  (aXl)(ii).  (2)  and  (bX2)  re- 
vised; eff.  11-2-98 52819 

199.180  (aX2Xvi).  (ix).  (dXll)  and 

(fX2Xi)  revised;  eff.  11-2-98 52819 

199.190  (d)(2)  and  (gX4)  revised; 

eff.  11-2-98 52819 

199.610  (a)  revised;  eff.  11-2-96 52819 

199.620  (a)  table  and  (e)  revised; 
(kX2Xl)  redesignated  as  (1); 

(o)  and  (p)  added 52820 

Table  corrected 56066 

199.630  (a)  table,  (c).  (dX2).  (f)  in- 
troductory text.  (2Xiv)  and 
(g)  revised:  (1)  and  (m)  added 

52821 

Table  corrected 56067 

(a)  table  amended 63798 

199.640  (hX2)  revised;  (1X2)  table 

amended:  eff.  11-2-98 52821 


Chapter  II— Maritime  Administra- 
tion. Department  of  Transpor- 
tation (Parts  200-399) 

351  Authority  citation  amended 

55039 

351.1  Authority  citation  removed 
55089 

351.2  (a)  revised;  authority  cita- 
tion removed 55039 

Ctiapter  III— Saint  Lawrence  Sea- 
way Development  Corporation 
(Great  Lalces  PHotage).  Depart- 
ment of  Transportation  (Parts 
400-499) 

401  Annual  review  flndings 68697 

CtKipter  IV-Federal  Maritime 
Commission  (Parts  500-599) 

503  Authority  citation  revised 53308 

503.21—503.24  (Subpart  C)  Revised 

53308 

503.31—503.34    (Subpart    D)    Re- 
vised  53310 

510  Waiver ,„ 64876 

514  Waiver 64876 

582  Waiver 64876 

Proposed  Rules: 

16 71267 

45 ...,58679.71411 

502 66512 

510 70710 

514 70368.  71062 

515 70710 

520 70368 

525 69603 

530 71062 

535 69034 

645 , 66512 

650 ; 67030 

551 67080 

566 67030 

560 67080 

565 67080 

571 .j,,^. 66612 

572 .CT. 60034 

583 70710 

585 67030 

586 67030 

587 67080 

588 67080 


Note: 
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1 


1 


TITLE 
|47-TELECOMMUNICATION 

Ckiopter  I— Federal  Communica- 
Hons  Commission  (Ports  0—199) 

^ei  (b)  revised 68918 

1  (bX3)  added 68919 

Revised  (0MB  numbers) 52618 

)  table  revised  (0MB  num- 
bers)  68919 

(g)(1)  removed;   (h)  Intro- 
ductory text  and  (1)  revised 

68919 

Revised 68919 

1  Re  vised 68919 

omenclature  change 54077 

Order 63612 

j^uthorlty  citation  revised 67429, 

71036 

(f)  amended 68919.  70047 

Amended 68919 

Introductory  text  amended: 

(a),  (b)  and  (c)  revised 68919 

(e)  amended 

Revised 

51  (f).  (R)  and  (b)  added 68920 

68  Amended 68920 

88  (b)  amended 68920 

W  Removed 68920 

85  Revised 68920 

106  (o)  added 68920 

115  Regulation  at  63  FR  41446 

eff.  10-5-96 52983 

119  (e)  revised 56091 

720  Regulation  at  63  FR  41446 

eff.  1(^-6-98 52983 

721  Regulation  at  63  FR  41446 
eff.  10-5-98 52983 

Regulation  at  63  FR  41446 

eff.  10-5-98 52983 

Regulation  at  63  FR  41447 

eff.  10-5-98 52983 

Regulation  at  63  FR  41447 

eff.  l(K^9e 52983 

'm  Regulation  at  63  FR  41447 

eff.  10-5-98 52983 

780  Regulation  at  63  FR  41448 

eff.  10-6-98 52983 

r^  Regulation  at  63  FR  41449 

eff.  10-6-98 52963 

t^  Revised 68920 

tga  Removed 68920 

t&5  Removed 68920 

101  Revised 68921 

Ite  Added 68921 


1.903  Added 68821 

1.907  Added 68921 

1.911  Re  vised 68922 

1.912  Removed 68922 

1.913  Revised 68922 

1.914  Removed 68923 

1.915  Added , 68923 

1.916  Removed 68923 

1.917  Added 68923 

1.918  Removed 68923 

1.919  Added 68923 

1.921  Removed 68924 

1.922  Removed 

1.923  Revised 

1.924  Re  vised 68924 

1.925  Re  vised 68926 

1.926  Re  vised 68927 

1.927  Added ....68927 

1.929  Added ...68927 

1.931  Revised 

1.933  Revised 

1.934  Revised 68930 

1.935  Added 68931 

1.937  Added 68931 

1.939  Added 68931 

1.945  Added 68932 

1.946  Added 68933 

1.947  Added 68933 

1.948  Added 68933 

1.949  Added 68934 

1.951  Re  vised 68934 

1.952  Removed 68934 

1.953  Removed 68934 

1.955  Revised 68934 

1.956  Added 68935 

1.957  Added 68935 

1.958  Removed 68935 

1.959  Removed 68935 

1.961  Removed 68835 

1.962  Removed.. 68835 

1.971  Removed 

1.972  Removed '. 

1.973  Removed 68935 

1.981  Re  vised 68936 

1.1102  Revised 68936 

1.1111  (b)  amended;  (c)  added 68941 

1.1162  Revised 68941 

1.1307  (b)(1)  Table  1  amended 65099 

1.2003  Amended 68942 

1.2107  (e)  added 68942 

1.2111  (a)  amended 68942 

1.4000    Revised    (effective    date 

pending) 67429 

Revised 71038 

2  Nomenclature  change 54077 

Authority  citation  revised 58660 
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CHANGES  OCTOBER  1.  1998  THROUGH  DECEMBER  31.  1998 


TrrLE47  Chaptor  l-Con. 

Order 63798 

Rule  confirmation 69562 

2.103  Revised 58650 

5  Revised 64202 

13.5  Revised 68942 

13.9  (d).  (e)  and  (f)  redesignated 
as  (e),  (f)  and  (g);  (b),  (c)  and 
new  (f)  introductory  text  re- 
vised; new  (d)  added 68942 

13.13  (d),  (e)  and  (0  removed; 68942 

13.17  (b).  (c)  and  (d)  revised 68943 

20  Nomenclature  change 54077 

21.2  Amended 65100 

21.11  (f)  and  (g)  redesignated  as 
(e)  and  (f):  heading,  (a),  (d) 

and  new  (e)  revised 65100 

21.27  (d)  added 65101 

21.30  (aK4)  revised 65101 

21.31  (eX6Kiv)  revised 65101 

21.42  (bX3)  revised;  (cX8)  added 65101 

21.101  (a)  Footnote  2  revised 65101 

21.118  (c)  revised 65101 

21.201  Revised 65101 

21.304  Revised 65102 

21.900  Revised 65102 

21.901  (a),  (b),  (d)  and  Note  1  re- 
vised; (g)  added 65102 

21.902  Heading,  (b)(3).  (4).  (5Ki). 
(fKl)  and  (2)  revised;  (b)(7) 

and  (1)  added 65102 

21.903  (a)  and  (bXD  revised;  (d) 
added 65108 

21.904  Revised 65108 

21.905  (b)  revised;  (d)  added 65104 

21.906  (a)  and  (d)  revised 65104 

21.907  Removed 65104 

21.908  (b)  redesignated  as  (a); 
heading  and  new  (a)  revised; 
(c).  (d)  and  (e)  removed;  new 

(b)  through  (e)  added 65104 

21.909  Revised 65104 

21.910  Heading,  introductory 
text,  (a)  and  (b)  introductory 

text  revised;  (d)  added 65109 

21.913  Revised 65109 

21.925  (b)  revised 65112 

21.938     (b)     introductory     text. 

(c)(4).  (e)  and  (O  revised 65112 

21.940  Added 65112 

22.99  Amended 68943 

22.101  Removed 68943 

22.103  Removed » 68943 

22.105  Removed 68943 

22.106  Removed 68943 

22.108  Removed 68943 

22.115  Removed 68943 


22.117  Removed 6W43 

22.119  Removed 68943 

22.120  Removed 68943 

22.121  Removed 68943 

22.122  Removed 68943 

22.123  Removed 68943 

22.124  Removed 68943 

22.125  Removed 68943 

22.127  Removed .....68943 

22.128  Removed 68943 

22.129  Removed 68943 

22.130  Removed 68943 

22.131  (b)  introductory  text.  (1). 
(c)  introductory  text.  (1)  and 

(2)  revised;  (dX3)  removed 68943 

22.132  Removed 68943 

22.135  Removed 68943 

22.137  Removed 68943 

22.139  Removed 68943 

22.142  Removed 68943 

22.144  Removed 68943 

22.145  Removed 68943 

22.150     (d)     introductory     text 

amended 68944 

22.163  Removed 68944 

22.165  (b)  and  (e)  revised 68944 

22.213  Removed 68944 

22.221  (b)  revised 68944 

22.315  Removed 68944 

22.317  Amended 68944 

22.323  (d)  revised 68944 

22.352  (cH6)  revised 68944 

22.369  Removed 68944 

22.411  (dXl)  revised ...68944 

22.413  (bXD  revised 68944 

22.415  (bXD  revised 68944 

22.417  (bXD  revised 68944 

22.503  (k)  revised 68945 

22.507  (c)  revised 68945 

22.529  (a)  and  (b)  introductory 
text  amended;  (bXD.  (3)  in- 
troductory text,  (i)  and  (iii) 

revised 68945 

22.531  (c)  revised ,68945 

22.539  Introductory  text  revised 

68945 

22.577  (b)  amended;  (d)  revised 68945 

22.625  (b)(1)  revised 68946 

22.627  (bXDd)  and  (2)  revised 68946 

22.657  (a),  (d).  (eXl)  and  (f)  re- 
vised  68947 

22.669  (bXl)  and  (cXD  revised 68947 

22.709  Introductory  text,  (b)  in- 
troductory text.  (1)  and  (2) 
revised  (effective  date  pend- 
ing in  part) 
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2^803  Introductory  text,  (a)  in- 
troductory text,  (b)  intro- 
ductory text,  (1)  and  (2)  re- 
vised (effective  date  pending 

in  part) 

2^821  Removed 68948 

2iii859    Introductory     text    and 

table  re  vised 68948 

ffl873  (a)  and  (b)  revised 68950 

2i2i875   (dX7)   removed   (effective 

date  pending  in  part) 68951 

2ftl907  (b)  revised 68951 

ffi,911  (b)  amended 68951 

22  929    Revised    (effective    date 

pending  in  part) 68951 

22.935  (a)  amended 68951 

22.936  (a)  amended 68951 

2121941  (b)  amended:  (c)  revised 68951 

^944  Removed 68951 

22.946  Introductory  text  and  (b) 

removed;  (a)  introductory 
text  revised;  (a)(1)  redesig- 
nated as  (b) 68951 

22  947     (b)     introductory     text 

amended 68951 

2^953    (a)    and    (b)    revised;    (c) 

added 68951 

966  Removed 68952 

Order 63612 

2  (b)  amended 68952 

t5  Amended 68952 

11  (a)  revised 68952 

24f  18  Removed 68952 

21 


202  Introductory  text  amend- 
ed  68952 

2111307  Revised 68952 

405  Removed 68952 

^406  Removed 68952 

L409  Removed 68952 

i411  Removed 68952 

i413  Removed 68952 

1419  Removed 68952 

24^420  Removed 68952 

2^1421  Removed 68952 

2^422  Removed 68953 

2^423  Removed 68953 

2«i425  Removed 68953 

2^1426  Removed 68953 

2«t427  Removed .....68953 

24i428  Removed 68953 

211429  Removed 68953 

211432  Removed 68953 

2ll439  Removed 68953 

24.443  Removed 68953 

24.444  Removed 68953 

2*i714  (b)(1)  revised 68953 
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24.803  Removed 68953 

24.805  Removed 68953 

24.806  Removed 68953 

24.809  Removed  ...„ 68953 

24.811  Removed 68953 

24.813  Removed 68953 

24.819  Removed 68953 

24.820  Removed 68953 

24.821  Removed 68953 

24.822  Removed 68953 

24.823  Removed 68953 

24.825  Removed 68953 

24.826  Removed 68953 

24.827  Removed 68953 

24.828  Removed 68953 

24.829  Removed 68953 

24.832  Removed 68953 

24.839  (a),  (b)  and  (c)  removed;  (d) 

and  (e)  redesignated  as  (a) 

and  (b) 68953 

24.844  Removed 68953 

26.2  (b)  amended 68953 

26.4  Amended 56577.  68953 

26.11  (a)  revised 68953 

26.56  Added 71041 

26.104  (e)  revised 68953 

26.203  Revised 56578 

26.204  Removed 56578 

26.205  Revised 56578 

26.206  Revised 56578 

26.207  Revised 56578.  68954 

26.208  Revised 56578 

26.209  (b)(2)  revised 68954 

26.210  Revised 56578 

26.303  Removed 68954 

26.304  Removed 68954 

26.305  Removed 68954- 

26.306  Removed 68954 

26.307  (a)  revised 56578 

Removed 68954 

26.309  Removed 71041 

26.310  Removed 68954 

26.311  Removed 68954 

26.312  Removed 68954 

26.313  Removed 56578 

Removed „ 68954 

26.314  Removed 68954 

26.315  Removed 68954 

26.316  Removed ..., 68954 

26.317  Revised 56578 

Removed 68954 

26.318  Removed 68954 

26.319  Removed 68954 

26.320  Revised 56578 

Removed 68954 

26.322  Removed 68954 
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26.323  (a)  revised 68954 

26.324  Removed 68954 

26.325  Removed 68954 

26.326  Removed 68954 

27.3  (b)  amended 68954 

27.4  Amended 68954 

27.11  (a)  revised 68954 

27.15  (b)(1)  revised 68954 

27.59  Removed 68954 

27.61  Removed 68954 

27.62  Removed 68954 

27.207  Removed 68954 

27.301  Removed 68954 

27.303  Removed 68954 

27.304  Removed 68954 

27.306  Removed 68954 

27.307  Removed 68954 

27.310  Removed 68955 

27.311  Removed 68955 

27.312  Removed 68955 

27.313  Removed 68955 

27.314  Removed 68955 

27.315  Removed 68955 

27.316  Removed 68955 

27.317  Removed 68955 

27.319  Removed 68955 

27.320  Removed 68955 

27.322  Removed 68955 

27.324  Removed 68955 

27.325  Removed 68955 

36  Order 63993 

36.601  Amended 64651 

52.19  (a)  revised 63617 

52.21  (c)  and  (q)  revised 68203 

52.27  Re  vised 68203 

52.31  (a),  (b)  and  (e)  revised 68204 

54  Order 63993 

Guidelines 68206 

54.5  Amended 70571 

54.504  (bKl),  (2)(vii),  (3)  and  (c) 
amended:  (bK4)  revised 70572 

54.505  (bK3)  and  (c)  amended 70572 

54.507   (e).    (f).   (gr)   introductory 

text   and   (1)   amended;    (c). 

(grK2Xi)  and  (iv)  revised 70572 

54.509  (b)  amended:  (c)  revised 70572 

54.511  (cK3)  amended 70572 

54.515  (a)  and  (b)  revised;  (c)  and 

(d)  removed 67009 

54.516  (b)  amended 70672 

54.603  (aXD  throu«rh  (5)  amended 
70572 

54.604  (c)  amended 70672 

54.606  (e)  amended 70672 

54.609  (b)  amended 70672 

54.619  (b)  and  (d)  amended 70572 


54.623  (c).  (e)  and  (f)  amended 70572 

54.625  (a)  amended 70572 

54.701  Revised 70572 

54.702  Added 70573 

54.703  Revised    (effective    date 
pending  in  part) 70573 

54.704  Added 70574 

54.705  Revised 70574 

54.706  Added 70575 

54.708  Added 70576 

54.709  (a)(2)  amended;  (aK3)  re- 
vised  70576 

54.711  (a)  and  (b)  revised 67009 

(b)  amended 70576 

54.715  Revised 70576 

54.717  Added 70576 

54.719—54.725  (Subpart  I)  Added 70577 

54.719  Added 70577 

54.721  Added  (effective  date  pend- 
ing)  70578 

54.722  Added 70578 

54.723  Added 70578 

54.724  Added 70578 

64  Order 54379 

64.604  (cK4)(iii)(l)  revised 67010 

69  Order 63993 

69.153  (c)  introductory  text,  (2), 

(d)(1)  introductory  text.  (ii). 
(2)  introductory  text,  (ii)  and 

(e)  revised 55335 

69.600  Removed 70578 

69.603  (c).  (d)  and  (e)  removed 70578 

69.613  Removed 70578 

69.614  Removed 70578 

69.615  Removed 70578 

69.616  (e)  added 67010 

Removed 70578 

69.617  Removed 70578 

69.618  Removed 70578 

69.619  Removed 70578 

69.620  Removed 70578 

69.621  Removed 70578 

69.622  Removed 70578 

69.623  Removed 70578 

73  Actions  on  petitions 54380,  71389 

Order 65710 

73.202  (b)  table  amended 52984.  54379. 

54600.  55807-55809.  55958.  55959. 

57609.  57610.  59238,  59239,  62956, 

62957.  63617—63619,  64877,  67430 

73.316  (c)  revised 70047 

73.624  (g)  added „ 69216 

73.1030  (a)  revised 70048 

73.1125  Regulation  at  63  FR  49497 

eff.  10-^0-98 56578 

73.1675  (a)  revised 70049 
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73]2  500  Existing  text  designated 

as  (a);  (b)  added 70049 

73.3526  Regulation  at  63  FR  49497 

I  eff.  10-30-98 56578 

I^KllKiii)  revised 70049 

Regulation  at  63  FR  70049  eff. 

I   12-31-98 71789 

73i^27  Regulation  at  63  FR  49499 

eff.  10-30-98 56578 

73,3534  Revised 70049 

535  Removed 70049 

Revised 71603 

(c)(l)(iii)  added 70050 

Revised 70050 

Removed 70050 

513  (b)(7)  added 70050 

515  (a)  introductory  text.  (1), 

I  (3K1)(A).  (c).  (d)  introductory 

text.'(e)  and  (f)  revised:  (a)(2) 

I  amended 70050 

egulation  at  63  FR  70050  eff. 

in  part  12-31-98 71789 

Rule  confirmation 69562 

725  Added 70578 

74.783  (e)  revised 71604 

74.$01  Amended 65113 

74.902  (f)  through  (j)  redesignated 
as  (g)  through  (k);  (c).  (d) 
and  (e)  revised;  new  (f)  added 


74 


74 


.65113 


903  (aHD,  (2).  (3).  (b)  introduc- 
tory text.  (1).  (2).  (4).  (5).  (c) 
and  (d)  revised:  (a)(6)  added: 
(e)  and  (f)  removed 65114 

ill  (a)(1)  revised;  (d)  added 65115 
12  Added 65115 
31  (d).  (e).  (0  through  (k)  re- 
designated as  (b).  (c)  and  (e) 
through  (j):  new  (b)  and  new 

(c)  revised;  new  (d)  added 65116 

741135  (a)  and  (b)  revised 65116 

74,i36  Revised 65116 

74i37  (a)  amended:  (b)  revised 65118 

74li38  Revised 65119 

74li39  Revised 65119 

74i40  Added 65124 

74il50  Removed 65124 

74[i51  (b)  revised 65124 

74*52  Revised 65124 

74i61  (a)  revised ., 65124 

74165  Revised 65124 

74|82  (b)  revised;  (g)  added 65125 

74l>85  Revised 65125 

74.986  (a)  introductory  text  re- 
vised; (aK8)  added 65127 

741  index  amended 65127 


78  Rule  confirmation 69562 

79.1  (b).  (dW3).  (7).  (8).  (9)  and 
(e)(3)    revised;     (d)(13)    and 

(e)(10)  added, 55862 

80.3  (k)  revised 68955 

80.19  Removed 68955 

80.21  (a),  (b)  and  (f)  removed;  (c). 
(d)  and  (e)  redesignated  as 
(a),  (b)  and  (c);  introductory 
text  and  new  (c)  revised  (ef- 
fective date  pending) 68955 

80.23  Removed 68955 

80.25  (a)  and  (b)  revised 

80.29  Removed 

80.31  Re  vised 68955 

80.33  (b)  introductory  text  and 
(c)  introductory  text  revised 

(effective  date  pending) 

80.45  Revised 

80.49  Re  vised 68955 

80.51  (a)  removed 68955 

80.53     Revised     (effective     date 

pending) 68956 

80.56  Removed 68956 

80.57  (bK6)  revised;  (c)(6)  amend- 
ed  68956 

80.59  (c)  revised 68956 

80.383  (a)  table  amended 53313 

80.469  (c)  revised  (effective  date 

pending) 68956 

80.511  (c)  revised  (effective  date 

pending) 68956 

80.513  (cXD  amended  (effective 

date  pending) 68956 

80.514  Introductory  text  revised 
68956 

80.553  Introductory  text  revised 

68956 

80.605  (a)  and  (cX9)  revised;  (d) 
amended      (effective      date 

pending) 68956 

87.17  Re  vised 68957 

87.21  Removed.. 68957 

87.23  Removed 68957 

87.25  Introductory  text  removed; 

(b)  re  vised 68957 

87.27  (a)  and  (b)  revised 68957 

87.31  Removed 68957 

87.33  Removed 68857 

87.35  Re  vised 68957 

87.37  (a)  introductory  text  re- 
vised  68957 

87.45  Revised 68857 

87.51  (a)  removed 68967 

87.79  Removed 68857 

87.137  (d)  removed 68957 
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87.187  (bb)  and  (cc)  revised 68957 

87.215  (d)  amended  (effective  date 

pending) 68957 

87.239  Revised 68957 

87.301  (b)  revised 68957 

87.307  (d)  introductory  text  re- 
vised  68958 

87.321  Revised 68958 

87.323  (b)  amended 68958 

87.347  (bXl).  (2),  (3)  and  (c)  re- 
vised (effective  date  pending) 

68958 

87.419  (b)  revised 

87.421  (b)  revised 

87.423  Revised 68958 

87.447  Introductory  text  revised 


87.473  (a)  removed;  (b)  and  (c)  re- 
designated as  (a)  and  (b) 

87.475  (a)  amended 

87.481  (a)  introductory  text  and 

(4)  revised 68958 

87.527  (b)  revised 68958 

90  Authority  citation  revised 58651 

90.5  (b).  (iXl)  and  (m)  revised 68958 

90.7  Amended 68958 

90.20  (cK3)  table  amended;  (dX77) 

added 56651 

90.22  Re  vised 

90.35  (cXeiXiv)  revised 

90.111  Revised 

90.113  Removed 

90.117  Removed 

90.119  Revised 

90.123  Removed 

90.125  Removed 

90.127  Revised 

90.129  Introductory  text  revised; 
(c)  and  (e)  removed 

90.131  Removed 

90.135  Revised 

90.137  (a)  Introductory  text  re- 
vised  

90.139  Removed 

90.141  Removed 

90.143  Removed 

90.145  Removed 

90.147  Removed 

90.149  (a)  revised;  (b)  removed 

90.151  Removed 

90.153  Removed 

90.155  (d)  revised 

90.157  Revised 

90.159  (a),  (b)  introductory  text, 
(c),  (d)  and  note  revised 

90.160  Removed 


90.161  Removed 

90.162  Removed 

90.163  Removed 

90.164  Removed .„ 

90.165  Introductory  text,  (b)  in- 
troductory text.  (1).  (c)  in- 
troductory text  and  (1)  re- 
vised; (d)(3)  removed 68965 

90.166  Removed 68965 

90.167  Revised 68965 

90.175  Introductory  text.  (b).  (e) 

and  (f)  revised 68965 

90.177  Removed 

90.187  (a)  revised 

90.203  (a)  Introductory  text  re- 
vised; (1)  added 64208 

90.205  (1)  revised 58651 

90.237  (b)  removed 

90.241  (cK7)  revised 

90.248  Added 64208 

90.259  Revised 64209 

90.273  (c)  revised 

90.303  Revised 

90.350  Revised „ 

90.365  (aXD.  (b)  and  (dK2)  re- 
vised; (dXlXil)  removed; 
(dXlXiii)     redesignated     as 

(dXlXli) 

90.437  (c)  revised;  (d)  removed 

90.477  (a)  introductory  text  and 

(dX3)  revised 

90.501  Revised 68967 

90.521—90.551  (Subpart  R)  Added 

58651 

90.601  Revised 68967 

90.605  Revised 68967 

90.607  (bXl)  and  (cXD  revised;  (d) 

removed 68967 

90.609  (a)  removed 68967 

90.611  Removed 68967 

90.619  (dK5)  amended 

90.621  Table   1  amended;  (b)(3). 

(e)(5)  and  (fXD  revised 

90.625  (a)  amended  (effective  date 

pending) 

90.629  (c)  amended 

90.631  (d)  amended;  (f)  revised 

90.635  Table  1  revised 

90.645  (g)  and  (h)  amended 68970 

90.651  Revised 68970 

90.655  Amended 68970 

90.657  Removed 68970 

90.658  (a)  revised 68970 

90.669  Removed 68970 
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683  (a)(4)  revised;  (a)(5)  re- 
moved (effective  date  pend- 
ing)  68970 

687  Amended .68970 

693  (b)  and  (c)  revised 68970 

701  (a)  revised 68971 

705  Revised 68971 

711  (a)  introductory  text  re- 
vised; (a)(5)  removed 68971 

733  (hX2)  revised 68971 

737  (d)  and  (e)  revised 68971 

741  Revised 68971 

751  Revised 68973 

753  (d)  and  (e)  revised 68973 

755  Removed 68973 

763    (bK4)    revised    (effective 

date  pending) 68973 

767  (c)  revised 68973 

769  (c)  revised 68973 

911  (b)(1)  amended 68973 

1013  Re  vised 68973 

1019  (d)  removed;  (e)  redesig- 
nated as  (d);  heading,  (a),  (b). 

(c)  and  new  (d)  revised 68973 

1023  (b)  introductory  text  re- 
vised  68974 

Nomenclature  change 54077 

1 — 95.7     Undesignated    center 

heading  removed 68974 

5  Revised 68974 

7  (b)  amended 68974 

21 — 95.61  Undesignated  center 

heading  removed 68974 

71—95.89  Undesignated  center 

heading  removed 68974 

101—95.143  Undesignated  cen- 
ter heading  removed 68974 

,171—95.181  Undesignated  cen- 
ter heading  removed 68974 

21  Revised 68974 

23  (b)  revised;  (d)  removed 68974 

.25  (a)  introductory  text. 
(dK2Xl)  and  (f)  revised;   (c)  . .'  -' 

removed 68974 

29  (a),  (b).  (e)  introductory 
text  and  (2)  revised;  (c)  and 

(d)  removed 68974 

31  Removed 68975 

33  (b)  removed 68975 

36  Removed 68975 

37  Removed 68975 

39  Removed 68975 

,41  Removed 68975 

42  Removed 68975 

43  Removed 68975 

45  Re  vised 68975 


]  rpTE:  Boldfcic*  pog*  numbcis  Indteol*  1997  changM. 


95.47  Removed 68975 

95.49  Removed 68975 

95.51  Revised 68975 

95.53  Removed 68975 

95.55  Removed. 68975 

95.57  Removed 68975 

95.59  Removed 68975 

95.61  Removed 68975 

95.71  Removed 68975 

95.72  Removed 68975 

95.73  Removed 68975 

95.75  Removed..... 68975 

95.77  Removed 68975 

95.79  Removed 68975 

95.83  Removed 68975 

95.85  Removed 68975 

95.87  Removed 68975 

95.89  Removed 68975 

95.101  (a)  revised 68975 

95.103  Revised 68976 

95.105  Revised 68976 

95.107  Removed 68976 

96.109  Removed 68975 

95.111  Removed 68975 

95.113  Removed 68975 

96.116  Amended 68975 

96.117  Revised 68975 

95.119  (a)  introductory  text,  (b) 

and  (d)  revised 68975 

96.121  Removed 68975 

96.123  Removed 68975 

95.125  Removed 68975 

95.127  Removed 68975 

95.129  Revised 68975 

95.131  Removed 68975 

95.133  Removed 68975 

95.136  (b)  removed;  (d)  revised 68976 

95.137  Removed 68976 

95.139  (b)  removed;  (c)  redesig- 
nated as  (b) 68976 

95.171  Revised 68976 

95.173  Removed 68976 

95.175  Removed 68976 

95.177  Removed 68976 

95.179  (a)  introductory  text,  (b) 
introductory  text  and  (1)  re- 
vised; (0  removed 68976 

95.181  (0  revised;  (i)  and  (J)  re- 
moved  68976 

95.183  Added 68976 

95.1—95.181  (Subpart  A)  Appendix    ^ 
A  amended;  Appendix  B  re- 
moved  68976 

95.192  (b)  and  (c)  removed 68976 

96.217  (b)  revised 68976 

95.225  Revised 68976 
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TITLE  47  Chapter  l-Con. 

95.419  (b)  revised 68976 

95.428  Revised 68976 

95.801  Revised ^ 68977 

95.811  (a)  revised:  (b)  amended 68977 

95.815  Revised 68977 

95.816  (cX2Kii)  revised 68977 

95.817  Removed 68977 

95.819  (c)  amended 68977 

95.821  Removed 68977 

95.833     (b)     Introductory     text 

amended 68977 

95.839  Removed 68977 

95.840  Removed 68977 

95.841  Removed 68977 

97  Nomenclature  change 54077 

97.3  Amended 68977 

97.5  (a)  Introductory  text,  (b),  (c) 

and  (d)  revised:  (e)  added 68977 

97.7  Revised 68978 

97.9  Revised 68978 

97.13  (a)  revised:  (b)  and  (c)(2) 

amended 68978 

97.15  Re  vised 68978 

97.17  Revised 68978 

97.19  (a),  (b).  (c)  and  (dKD  revised 

68978 

97.21  Revised 68979 

97.23  Revised 68979 

97.25  Re  vised 68979 

97.27  Heading  and  (a)  introduc- 
tory text  revised 68979 

97.29  Revised 68979 

97.107  Revised 68979 

97.119  (g)  revised 68960 

97.201  (a)  revised 68980 

97.203  (a)  revised 68980 

97.205  (f)  and  (h)  removed 68960 

97.207  (g)  introductory  text,  (h) 

and  (1)  revised , 

97.301  (a)  Introductory  text  and 
(b)  Introductory  text  revised 


97.505  (a)(10)  revised 

97.509  (1)  revised 

97.519  (b)  Introductory  text.  (1), 

(2)  and  (3)  revised 

101  Rule  confirmation 69562 

101.1  (a)  and  (b)  redesignated  as 

(b)  and  (c):  new  (a)  added 68981 

101.3  Amended 68981 

101.5  (a)  and  (c)  removed;  (b)  re- 
vised  68981 

101.9  Removed 68981 

101.11  Removed 68981 

101.13  Removed 68981 

101.15  Removed 


101.19  Removed 68981 

101.21  (a),  (c)  and  (d)  removed: 

(b).  (e)  and  (g)  revised 68981 

101.23  Revised 68981 

101.25  Removed 68981 

101.27  Removed 68981 

101.29  Removed 68981 

101.31  (a),  (c),  (d)  removed:  (b) 
and  (e)  redesignated  as  (a) 
and  (b):  heading  and  new 
(aXlKl).  (2).  (3)  Introductory 
text,  (vll),  (6)  and  (b)(l)(v)  re- 
vised; new  (bKlKvl)  and  (3) 

amended 68981 

101.33  Removed 

101.35  Removed 

101.37  Removed 

101.39  Removed 68982 

101.41  Removed 68982 

101.43  Removed 

101.45  (b)  Introductory  text.  (d). 
(f)  introductory  text.  (1).  (2) 
and  (4)  revised:  (h)  removed 


101.47  Removed 68982 

101.51  (a)(3)  revised .....68982 

101.53  Removed 

101.55  (b)  removed 

101.56  (a)(2)(li)   amended;    (a)(3) 
removed. 

101.57  Removed 

101.59  Removed 

101.61    Revised    (effective    date 

pending).... 68982 

101.63  (b),  (d)  and  (e)  revised 68983 

101.65  Revised 68983 

101.103  (d)(1)  amended 68983 

101.105   (cK3)   Introductory   text 

amended 

101.121  Removed 

101.123  Removed 68963 

101.127  Removed 68983 

101.129  (b)  removed 68983 

101.205  (a)  and  (c)  revised 68983 

101.305  (a),  (b).  (c)  and  (d)(1)  re- 
vised  68983 

101.413  (a)  introductory  text  re- 
vised  68983 

101.508  Amended 68983 

101.701  (c)  revised  (effective  date 

pending).. 68983 

101.705  Revised 

101.815  (aK2)  and  (b)  revised 

101.817  (a)  introductory  text  re- 
vised  68984 


Note: 


pog*  numbwt  indeal*  1*97  changM. 


Lpi.1009  (a)(l)(ili)  and  (b)  revised 

68984 

lpl.1015  Removed 68984 

LPI.1017  (a),  (b)(2)  and  (c)(2)  re- 
vised  68984 

101.1106  Removed 68984 

Proposed  Rules: 

)f-199  (Ch.  I) 56892,  59755,  70089 

53619.  66104 

ll 53350.  54090.  70090 

1 65726,  69606 

I ) „ 52665,  70727 

1 1 53350,  70727 

I ).. ..54100,  63258 

n 56900 

n 67837 

I J 54090.  56900 

)5 54090 

)l 54090.  58685,  67837.  68224 

i| 54430 

68714 

.54090,  55077,  63639 

55988,  68418 

.54430 


U 


DECEMBER  1998  133 

CHANGES  OaOBER  1.  1998  THROUGH  DECEMBER  31.  1998 


rp....5300e,  53009.  54431,  55831,  57637,  58358. 
59262.  59263,  59928.  63016.  64941, 
66104,  67036,  67439,  67449,  68424, 
68425,  6871fr-68722.  68729, 
69607—69609,  71412—71415 
rl 58358.  66104.  68729.  69606 


fL... 

I  r 65726 

) ) 58685.  65568 

I  )1 53350.  69606 

mE     48-FEDERAL     ACQUISI- 
TION REGULATIONS  SYSTEM 

Chapter  1— Federal  AcquisHfon 
RegukiHon  (Parts  1—99) 

:)hapter   1   Federal   Acquisition 

Circular  No.  97-08 58586 

Small  entity  compliance  ^de 

58608,70306 

Federal    Acquisition    Circular 

No.  97-10 70264 

lll06  Table  amended  (0MB  num- 
bers); interim 58588 

Table  amended  (0MB  numbers) 

58602.70292 

illOl  Amended:  interim 58591 

1 203  Revised;  interim 58588 

l|S00-^.502  (Subpart  4.5)  Revised; 

interim 58592 


4.900—4.905  (Subpart  4.9)  Revised; 

interim 58589 

5.101  (aK2Kii)  revised;  (aX2Kiv) 
amended;  interim 58592 

5.102  (a)(2)  and  (7)  revised;  in- 
terim  58592 

5.202  (a)(13)  revised;  (a)(14)  re- 
moved:   (a)(15)   redesigrnated 

as  (aX14):  interim 58592 

(a)(2)    through    (12)    and    (14) 
amended;  interim 58593 

5.203  (b)  revised;  interim 58592 

Introductory    text,    (a)   intro- 
ductory text.  (c).  (d),  (e)  and 

(g)  amended;  interim 58593 

5.205  (dK2)  amended:  interim 58593 

5.207    (c)(2)(xi),    (e)(3)    and    (h) 

amended;  interim 58593 

(d)  revised;  Interim 70266 

5.301  (bX7)  revised;  interim 58583 

5.503  (aK2)  revised;  interim 58593 

6.205  Added;  interim 70267 

6.302-3  (a)(2Xili)  revised 58594 

(aX2)  introductory  text,  (i)  and 

(ii)  amended 58602 

6.30^5  (b)(6)  added;  interim .....70267 

7.105  (bXD  amended;  interim 70267 

8.404  (a)  amended;  interim 70267 

9.104-3  (b)  amended;  interim 70267 

12.301  (bK2)  amended:  interim 70267 

13.003  (c)  removed;  (d)  through  (i) 
redesignated  as  (c)  through 
(h);  new  (f)  and  new  (hX3)  re- 
vised; interim 58593 

(bX2)    redesignated    as    (b)(3); 

new  (b)(2)  added;  interim 70267 

13.005  (a)(9)  added;  interim 70267 

13.102  (a)  introductory  text  re- 
vised; interim 58593 

13.104  (b)  amended;  interim 58593 

13.105  (a)(1)  revised;  interim 58593 

13.106-1  (cKlKii)  and  (f)  revised; 

interim 58593 

13.106-2  (bX3)  introductory  text 

revised;  interim 58593 

13.106-3  (e)  added;  interim 58589 

(c)  revised;  interim 58593 

13.307  (bKD  amended:  interim 58593 

14.201-6  (bX2)  removed:  interim 58589 

14.205-1  (a)  amended;  interim 58594 

14.206  Removed;  interim 70267 

14.400  Amended;  interim 58594 

14.407-4  (a)  amended 58602 

14.502  (bX5)  redesignated  as 
(bX6);  new  (bX5)  added:  in- 
terim  70267 


^  OTB:  BuMhif  pope  numbwf  Indtocto  1997  cfiongM. 
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TITLE  48  Chapter  1 -Con. 

15.209  (d)  removed:  interim 58589 

15.404-1  (a)(7)  amended 58602 

15.408  (g)  revised 58596 

15.503  (a)(2)  revised;  interim 70267 

16.504  (a)  introductory  text  and 
(1)  amended:  (aK4)(ii)  revised 
70282 

19.000  (a)(3)  and  (8)  revised:  in- 
terim  70268 

19.001  Amended:  interim 70268,  71723 

19.102  (fX4)  amended 58602 

(g)  amended 70292 

19.201  (b)  amended 56738 

(a)  and  (c)  amended;  (d)(4),  (6). 

(7XiI).  (8)  and  (9)  revised;  in- 
terim 70268 

19.202  Amended;  interim 70268 

19.202-2  Introductory  text  re- 
vised; (a)  amended;  interim 70268 

19.202-4  Introductory  text  re- 
vised; interim 70268 

19.202-5  (a)  and  (b)  revised;  in- 
terim  70268 

19.202-6  Introductory  text  re- 
moved: (a)  revised;  interim 70268 

19.301—19.306       (Subpart       19.3) 

Heading  revised:  interim 70268 

19.301  (d)  amended:  interim 70268 

19.306  (b)  amended 56738 

Redesignated    as    19.307;    new 

19.306  added;  interim 70269 

19.307  Redesignated  from  19.306; 
heading  and  (a)  revised;  in- 
terim  70268 

19.402  (cXD  revised:  interim 70269 

19.501  (a)  and  (b)  amended;  (c) 
through  (g)  redesignated  as 
(d)  through  (h);  new  (c) 
added;  new  (d)  and  new  (h) 
revised;  interim 70269 

19.502-1  Revised:  interim 70270 

19.502-2  (a),  (c)  and  (d)  amended: 

interim 70270 

19.502-4  (a)  amended;  Interim 70270 

19.502-5  (b),  (c)  and  (g)  amended; 

Interim 70270 

(e)  amended 70292 

19.503  Heading  revised;  (a),  (b>; 
(c)  Introductory  text  and  (d) 
amended;  interim .4,. ...70270 

19.507      Heading      revised:      (a) 

amended;  Interim 70270 

19.701—19.708       (Subpart       19.7) 

Heading  revised:  interim 70270 

19.702     Introductory     text     and 

(bX4)  revised;  interim 70270 


19.703  (a)  introductory  text  and 
(1)  revised:  (b)  amended:  in- 
terim  70270 

(b)  revised:  Interim 71723 

19.704  (aXl).  (2),  (3).  (6),  (8).  (9) 
and  (11)  revised;  (b)  amended; 
interim 70271 

19.705-2  (d)  amended:  interim 70271 

19.705-4  (b),  (c).  (dXD  and  (6) 
amended;  (d)(5)  revised;  In- 
terim  70271 

19.705-6  (a)  and  (b)  revised;  in- 
terim  70271 

19.705-7  (a)  and  (f)  introductory 
text  revised;  (d)  amended;  in- 
terim  70272 

19.706  (b)  and  (c)  revised;  interim 

70272 

19.708  Heading  revised;  (a)  intro- 
ductory text.  (cXD,  (2)  and 
(3)  amended:  (b)  revised:  in- 
terim  70272 

19.800  (d)  added:  interim 70272 

19.803  (c)  amended:  Interim 70272 

19.804-2  (aX12)  revised;  interim 70272 

19.1004  Amended 58602 

19.1006  (b)(1)  amended:  interim 70272 

19.1102  (b)  revised:  Interim 70272 

19.1202-2  (bXD  revised;  Interim 70272 

19.1202^  (c)  added:  interim 71723 

19.1301—19.1308     (Subpart     19.13) 

Added:  interim 70272 

22.800  Amended 70283 

22.801  Revised 70283 

22.802  (a)  and  (b)  amended 70283 

(b)  and  (c)  amended 70285 

22.803  (b)  amended;  (d)  revised 70283 

(aXl).  (2)  and  (b)  amended 70285 

22.804-1  Revised 70284 

22.804-2  (b)  amended 70284 

22.805  (aX4)  through  (8)  redesig- 
nated as  (a)(5)  through  (9); 

(a)  introductory  text.  (1).  (2), 
(3)  and  new  (5)  introductory 
text.  (ii).  (V)  and  (6)  through 
(9)  revised;  new  (a)(4)  added; 

(b)  amended 70284 

22.806  Revised 70284 

22.807  (a)(1),  (bXD.  (3)  and  (6) 
amended;  (aX2).  (bX5).  (c) 
and  (d)  introductory  text  re- 
vised; (d)(2)  removed 70284 

(a)  introductory  text.  (bX2).  (3) 
and  (4)  amended 70285 

22.808  Amended 70285 
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1^.809  Introductory  text,  (a)  and 

(d)  amended 70285 

Introductory  text,  (c)  and  (d) 

amended 70285 

12.810  (a),  (c)  and  (e)  revised;  (b) 
and  (f)  amended;  (g)  re- 
moved;  (h)  redesignated  as 

(g) 70285 

t|2.1400— 22.1408  (Subpart  22.14) 
Regulation   at   63   FR   34074 

confirmed 58599 

^.1400  RegiUation  at  63  FR  34074 

confirmed 58599 

42.1401  Regulation  at  63  FR  34074 

confirmed 58599 

^.1402  Regulation  at  63  FR  34074 

confirmed 58599 

^.1403  Regulation  at  63  FR  34074 

confirmed 58599 

2|2.1404  Regulation  at  63  FR  34074 

confirmed 58599 

|2.1405  Regulation  at  63  FR  34074 

confirmed 58599 

^.1406  Regulation  at  63  FR  34074 

confirmed 58599 

12.1407  Regulation  at  63  FR  34074 

confirmed 58599 

^.1408  Regulation  at  63  FR  34074 

confirmed „ 58599 

84.202  (c)  added 58594 

2S.104  (a)  amended;  interim 70274 

31.001  Amended 58596 

3 1.201-5  Amended 58596 

]|l.201-6  (j)(l)  through  (6)  revised 

58597 

3b.205-5  Removed 58599 

]|1.205-6  Regulation  at  63  FR  9067 
confirmed;  (k)  heading  and 
(p)(2)(ii)     revised;     (p)(2)(iv) 

added 70287 

3(1.205-47  (b)  introductory  text 
and  (e)(3)  revised;  (c)  redesig- 
nated as  (c)(1);  (c)(2)  added 58600 

3b.ll03  (a)  amended;  interim 58594 

32.703-3  Revised 58601 

32.705-1  (b)  revised 58603 

3(2.905  (a)  introductory  text  re- 
vised  58602 

3(2.908  (a)(3)  and  (c)(3)  added 58602 

(a)(3)  and  (c)(3)  amended 70292 

3B.104  (e)  amended 58608 

31.201  Amended 58594 

3  J.204  Amended 58595 

3J.207  (a)  revised 58595 


33.214    (aK3)    and    (4)    amended; 

(a)(5)   removed;   (b)  revised; 

(f)  and  (g)  added 58695 

36.601-4  (aX4)  amended 58603 

37.106  (b)  revised 58601 

37.602-3  Amended .....70292 

41.103(a)(2)  and  (3)  amended 58603 

42.203  Amended 70292 

44.302  Revised 70288 

44.303  Introductory  text  revised 
70288 

46.202-4  Revised 70289 

46.311  Revised 70289 

46.402  (e)  and  (g)  removed;  (0  and 

(h)  redesignated  as  (e)  and 

(f);  new  (e)  amended 70290 

48.104-3    Regulation    at    63    FR 

34079  confirmed 70291 

52.204-3  Revised;  interim 58589 

52.212-3  Amended;  interim  ....58590,  70274 

Amended 70285 

52.212-5    Regulation    at    63    FR 

34075  confirmed 58599 

Amended 58603,70292 

Amended;  interim 70274 

52.213-4    Regulation    at    63    FR 

34075  confirmed 58599 

52.214-2  Removed;  interim 58590 

52.215-4  Removed;  interim 58590 

52.215-15  Revised 58598 

52.219-1  Amended;  interim 70274 

52.219-2        Litroductory        text 

amended;  interim 70274 

52.219-3  Added;  interim 70274 

52.219-4  Added;  interim 70275 

52.219-8  Revised;  interim 70275 

Amended;  interim 71723 

52.219-9  Amended;  interim 70276 

Amended 70293 

52.219-10  Amended;  interim 70277 

52.219-16  Amended;  interim 70277 

52.219-22       Introductory       text 

amended;  interim 70277 

52.219-25  Amended;  interim 71723 

52.222-21  Revised 70285 

52.222-22  Amended;  introductory 

text  revised 70286 

52.222-23  Amended;  heading  and 

introductory  text  revised 70286 

52.222-24  Revised 70286 

52.222-25  Introductory  text  re- 
vised  70286 

52.222-26  Amended;  introductory 

text  revised 70286 

52.222-27  Amended;  introductory 

text  revised 70286 
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TITLE  48  Chapter  1 -Con. 

52.222-28  Removed 70286 

52.222-29  Revised 70286 

52.222-36    Regrulation    at    63    FR 

34075  conHrmed 58599 

52.222-37  Amended 70293 

52.226-1  Amended;  interim 70277 

52.233-1  Amended 58595 

52.244-6  Amended 58603 

52.246-11  Revised 70289 

52.247-48  Revised 70292 

53.219  (a)  revised;  (b)  amended; 

interim 70277 

53.228  (h)  and  (i)  revised 58603 

(a),  (b).  (c).  (e).  (j)  |ind  (m)  re- 
vised  70293 

53.301-24  Revised 70293 

53.301-25  Revised _ 70296 

53.301-25A  Revised 70298 

53.301-28  Revised 70300 

53.301-273  Revised 58603 

53.301-274  Revised 58605 

53.301-275  Revised 70302 

53.301-294  Revised;  interim 70277 

53.301-295  Revised;  interim 70280 

53.301-1416  Revised 70304 

Chapter  2— Department  of 
Defense  (Parts  200-299) 

204.101  (a)(i)  revised 69006 

206.302-4  Revised 67803 

209.104-1    Regulation   at   63   FR 

14837  conflrmed 64427 

209.104-70  Regulation  at  63  FR 

14837  conflrmed 64427 

209.405-2   Regulation   at   63   FR 

14837  conflrmed 64427 

209.409  Regulation  at  63  FR  14837 

confirmed 64427 

212.503  (c)(li)  amended 55040 

213   Regulation  at   63   FR  33587 

confirmed 64427 

215  Revised 55041 

215.304  Revised:  interim 64428 

215.404-4  (bXD  introductory  text. 

(c)(2)  introductory  text.  (A) 

and  (B)  revised 63799 

215.404-72  Revised 63799 

215.404-75       Redesignated       as 

215.404-76;      new      215.404-75 

added 63800 

2^5.404-76     Redesignated     trom 

215.404-75 63800 

217.401  Revised;  interim 64429 

217.7103-3  (b)  revised 55052 

(b)  correctly  revised 56290 

217.7108-4  Revised 55052 


217.7404-3  (a)  Introductory  text 

and  (1)  revised 67803 

217.7404-5  (b)  revised 67804 

217.7406  (b)  amended 55052 

219.001  Revised;  interim 64429 

219.702  Regulation  at  63  FR  14640 

confirmed 64427 

219.708   (c)(1)  revised;   (cK2)   re- 
moved; Interim 64429 

219.800  Regulation  at  63  FR  33587 

confirmed 64427 

219.804-2    Regulation    at   63    FR 

33587  confirmed 64427 

219.804-3    Regulation   at   63    FR 

33587  confirmed 64427 

219.805  Regulation  at  63  FR  33588 
confirmed 64427 

219.805-2    Regulation   at   63    FR 

33588  confirmed 64427 

219.806  Regulation  at  63  FR  33588 
confirmed 64427 

219.806  RegiQation  at  63  FR  33588 

confirmed 64427 

219.808-1    Regulation   at   63    FR 

33588  confirmed 64427 

219.811  Regulation  at  63  FR  33588 
confirmed. , 64427 

219.811-1    Regulation   at   63    FR 

33688  confirmed 64427 

219.811-2   Regulation   at   63   FR 

33588  confirmed 64427 

219.811-3    Regulation   at   63    FR 

33588  confirmed 64427 

219.812  Regulation  at  63  FR  33588 
confirmed 64427 

219.1203—219.1204  (Subpart  219.12) 

Added;  interim 64429 

223.7000—223.7002  (Subpart  223.70) 

Removed 67804 

225.872-3  (g)  amended 55052 

225.872-6    (c)    Introductory    text 

amended 55052 

225.7005    Regulation    at    63    FR 

43888  conflrmed 64427 

225.7007-4  Regulation  at  63  FR 

43888  confirmed 64427 

225.7010-3  Regulation  at  63  FR 

43888  confirmed 64427 

225.7016-1  Regulation  at  63  FR 

43888  confirmed 64427 

225.7016-2  Regulation  at  63  FR 

43888  confirmed 64427 

225.7016-3  Regulation  at  63  FR 

43888  confirmed 64427 

225.7019-1  Regulation  at  63  FR 

43888  confirmed 64427 
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225J7019-3  Reflation  at  63  FR 

43888  confirmed 64427 

225.7022-1   Regulation  at  63   FR 

43888  confirmed 64427 

225i7022-2  Regiilation  at  63   FR 

43888  confirmed 64427 

225,7022-3  Regulation  at  63   FR 

43888  confirmed 64427 

226;7007  (b)  revised;  interim 64429 

227,7203-10  (a)(1)  amended 55052 

2281370  (f)  revised 69006 

230  7002  (b)  amended 55052 

230  7004-1  Heading  and  (a) 
(unended 55052 

230;7103  Amended 55052 

2311205-6   Regulation    at   63    FR 

te036  confirmed 64427 

231  205-70  Regulation  at  63   FR 

T309  confirmed 64427 

232|905  (f)(6)  revised 69007 

235l6l5-71  Removed 69007 

23517000—235.7003-4  (Subpart 

235.70)  Regulation  at  63  FR 

84605  confirmed 64427 

2361)02  Regulation  at  63  FR  11538 

confirmed 64427 

236,274  Regulation  at  63  FR  11538 

confirmed 64427 

236.S70  Regulation  at  63  FR  11538 

confirmed 64427 

236.601  (l)(ii)  amended 69006 

236.602-1  (a)(i)(6KC)  revised;  in- 
terim  64430 

237.106  Revised 67805 

237.270  Correctly  removed;  CFR 

correction 54078 

237.270-1      Correctly      removed; 

CFR  correction 54078 

237.270-2      Correctly      removed; 

i  CFR  correction 54078 

237ll70-3      Correctly      removed: 

PFR  correction 54078 

237^270^      Correctly      removed; 

CFR  correction 54078 

237111204  Amended 56052 

242it206  (bX4)(iv)  amended 56062 

247iS72-2       (fXSXi)       amended; 

<f)(3Xii)  revised 56052 

2521209-7001  Regulation  at  63  FR 

14837  confirmed 64427 

2521909.7004  Regulation  at  63  FR 

;  14837  confirmed 64427 

2521212-7001  Amended:  interim 64430 

252,215-7000     Introductory     text 

amended 56052 


Noil 


252.215-7002  Amended;  introduc- 
tory text  revised 55052 

252.217-7027  Amended 55052 

252.219-7005  Amended 55052 

Removed:  interim 64430 

252.219-7009  Regulation  at  63  FR 

33588  confirmed 64427 

252.219-7010  Regulation  at  63  FR 

33588  confirmed 64427 

252.219-7011  Regulation  at  63  FR 

33588  confirmed 64427 

252.223-7005  Removed 67804 

252.225-7016  Regulation  at  63  FR 

43889  confirmed 64427 

252.225-7029  Regulation  at  63  FR 

43889  confirmed 64427 

252.22&-7006  Amended 69006 

252.236-7010  Regulation  at  63  FR 

11544  confirmed 64427 

252.236-7012  Regulation  at  63  FR 

11544  confirmed 64427 

252.243-7000  Amended 56052 

253  Note  removed 69007 

253.204-70    (b)(6)(l)    introductory 

text  amended 55052 

(bK6)(ii)(A).     (B)(/).    (13KiKA). 

(B)    introductory    text,    (C). 

(E).  (G).  (iv)(I).  (14)(iil).  (iv). 

(d)(5)(vi).   (e)(1).   (2)  and  (3) 

amended 60217 

Regulation  at  63  FR  33589  con- 
firmed  64427 

253.204-71   Regulation  at  63   FR 

33589  confirmed 64427 

253.215-70  (a),   (b)(4).  (cK12)  and 

(14)  revised;  (bK7)  removed; 
(bK8)  and  (9)  redesignated  as 
(bK7)  and  (8);  (cX15)  and  (16) 
amended 55062 

(bX4)  amended 63800 

Chapter  2  Appendix  I  amended; 

Interim 64430 

Appendix  O  amended 71331 

Chapter  8— D9partm«nl  Of 
Vetwont  Affalrt  (Parts  800-899) 

801.000  Amended 69217 

801.101  (a)  amended 6B217 

801.102  Redesignated  as  801.103 6B217 

801.103  Redesignated  as  801.104; 
new  801.103  redesignated 
firom  801.102  and  amended 69217 

801.104  Redesignated  from 
801.108;  (a)  amended 68217 

801.301-70  (bX2)  amended 60217 

801.303  Heading  revised 66217 
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TITLE  48  Chapter  8-Con. 

801.601—801.690-6  (Subpart  801.6) 

Heading  revised 69217 

801.602-3  (a)(2)  and  (b)(2)  amend- 
ed  69217 

801.603-71   (b)  amended;   (c).   (d) 

and  (e)  removed 69217 

801.670-1  Amended 69217 

801.670-2  (a)(1)  removed;  (a)(2) 
and  (3)  redesignated  as  (a)(1) 
and  (2) 69217 

801.670-3  (a)  amended 69217 

801.670-4  (a)(1).  (2).  (bKD.  (2)  and 

(c)  amended ...69217 

801.670-5  (a)(3)  through  (6).  (8).  (9) 

and  (b)  amended 69218 

801.680  (c)  and  (d)  amended 69218 

801.690-3   (c)   introductory   text, 

(1)  and  (2)  amended 69218 

801.690-4        (c)(l)(i)        amended; 

(c)(3)(ii)  revised 69218 

801.690-6  (b)  amended 69218 

803.101-3  (b)  amended 69218 

803.405  Redesignated  from  803.409 
69218 

803.409  Redesignated  as  803.405 69218 

803.7000        Introductory        text 

amended 69218 

805.205  Amended 69218 

806.302-3  Amended 69218 

806.302-5  (a),  (b).  (c)  introductory 
text.  (1).  (2).  (4).  (5)  and  (6) 

amended;  (c)(3)  revised 69218 

806.304  (a)(l)(i)  and  (2)(i)  amend- 
ed  69218 

806.501  (b)  amended 69218 

806.570  Heading  revised;  intro- 
ductory text  amended 69218 

808.001  (a)(4)  amended 69219 

808.401  Amended 69219 

808.404-1  (a)  and  (b)  amended 69219 

808.404-3  Amended 69219 

814.201  (a)  amended 69219 

814.304-4  Amended 69219 

814.403  Amended 69219 

814.404-1  (b)  amended 69219 

814.404-70  Amended 69219 

814.406  Redesignated  as  814.407 69219 

814.406-3  (a),  (b)  and  (c)  amended 

69219 

814.406-4  (a),  (b)  and  (c)  amended 

69219 

814.407  Redesignated  as  814.406; 
new  814.407  redesignated 
from  814.406 69219 

814.407-70        Redesignated        as 

814.40ft-70 69219 


814.407-71        Redesignated        as 

814.408-71 69219 

814.406  Redesignated  as  814.409; 
new  814.406  redesignated 
from  814.407 69219 

814.408-70      Redesignated      from 

814.407-70 69219 

814.408-71      Redesignated      from 

814.407-71 69219 

814.409  Redesignated  from  814.406 

69219 

817.102  Redesignated  as  817.105 69219 

817.102-1  Redesignated  as  817.105- 

1 69219 

817.105  Redesignated  from  817.105 

69219 

817.105-1  Redesignated  ffom 
817.105-1;  (b)(2)  and  (c) 
amended 69219 

819  Authority  citation  revised 69219 

819.201  (a),  (b)  and  (d)  amended 69219 

819.202-5  (c)  introductory  text, 
(g)  and  (h)  amended;  (c)(6)  re- 
moved; (c)(7)  through  (12)  re- 
desigrnated  as  (c)(6)  through 
(11) 69219 

819.202-70  Introductory  text.  (a). 

(c).  (j)  and  (k)  amended 69220 

819.502-2  (b)  removed:  (c)  and  (d) 

redesignated  as  (b)  and  (c) 69220 

819.502-3  Revised 69220 

819.602-3  (a)  through  (d)  amended 

69220 

819.801  (b)  and  (d)  amended 69220 

819.804  Amended;  heading  revised 

69220 

819.806  Redesignated  from 
819.806-3  and  heading  revised 


.69220 


819.806-3  Redesignated  as  819.806 

69220 

819.807-70  Amended;  heading  re- 
vised  69220 

819.7004  Amended 69220 

822.478  (a),  (b)  and  (c)  amended 69220 

825  Authority  citation  revised 69220 

825.102-70  (b)  and  (c)  amended 69220 

825.105  Amended 69220 

825.202-70  (b)  and  (c)  amended 68220 

825.203  Amended 69220 

825.302-70  Amended 69220 

826.701  Removed 69220 

825.703  Amended 69220 

825.870  Amended 69220 
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825  901  Redesignated  ft-om 
^25.902;  heading  revised;  ex- 
isting text  designated  as  (a) 
knd  amended:  (b)  added 69220 

826  902  Redesignated  as  825.901 09220 

825i904  Removed 6922 

828|}06-6  Amended 6922: 

828|tl00  (a)  and  (c)  amended 6922: 

828  llOl  (b)  amended 6922: 

828  7102  (a)  introductory  text.  (1) 

and    (b)    introductory    text 

amended 6922: 

831  Authority  citation  revised 6922: 

831 1001-4  (a)  and  (bK2)  amended 

1 6922 

831  7001-6  (b)  amended 6922: 

832!  Authority  citation  revised 6922: 


832 


S02-2  Amended 6922: 


832106-70  (b)  amended 6922: 

833404    (a)(1).    (2).    (b)    and    (c) 

kmended 6922: 

8334l2  (a)  and  (bK4)  amended 6922 

8361108  Amended 6922: 

836\iOB  Amended 6922: 

836i$02-2  (a)  and  (b)  amended 6922 

838>te6-72  Amended 6922: 

837  M3— 873.271^  (Subpart  837.2) 

I  Heading  revised 

837  ito  Re  vised 6922: 

837  270  (a)  introductory  text.  (1). 
|3).  (c)  and  (d)  amended:  (e) 

revised 69221 

837,371  Removed 69222 

837.271-1  Removed 69222 

837.271-2  Removed 69222 

837.271-3  Removed 69222 

837:271-4  Removed 

837  403  Amended 

837i7001  Amended 69222 

837  1002  Amended... 69222 

837ll003    (a),     (b)     introductory 
text.  (5).  (c)  and  (d)  amended: 

|e)  re  vised 69222 

842  Authority  citation  revised 69222 

842.102  (b)  amended 69222 

842i0O2  Amended 69222 

842J106  (b)  amended...'. 69222 

842  $01-70  Amended 69222 

84211203  Amended 69222 

846]408-70  (b)  introductory  text    

ended 69222 

846i406-71  (a)  amended 69222 

846  471  (a)  and  (b)  amended 69222 

847  Authority  citation  revised 69222 

847]303-l  (b)  amended 69222 


Nc 


847.306-70  Amended 69222 

849  Authority  citation  revised 69222 

849.106  Amended 69222 

849.107  Amended 69223 

849.111-70  Amended 69223 

849.111-72  (c)  amended 69223 

852.203-71  Amended 69223 

852.211-70  (d)  amended 68223 

862.216-70  (a)  amended 69223 

862.222-70  Amended 68223 

852.236-88  Introductory  text,  (a) 

and  (b)  amended 69223 

852.236-89  Amended 69223 

862.247-70  Amended 69223 

862.270-3  Heading  revised 69223 

852.271-73  Amended 69223 

853  Authority  citation  revised 69223 

853.107  Amended 69223 

870  Authority  citation  revised 69223 

870.114-3       Introductory       text 

amended 69223 

870.114-4  Amended 69223 

870.115  (a)  amended 69223 

871.102  (a)  amended 69223 

Chapter  9— Department  of  Energy 
(Port*  900— 999) 

903.104-3  Added 56861 

915  Revised 56851 

916.504—916.506     Designated     as 
Subpart    916.5    and    heading 

added 56860 

919.602-1  (a)(2)  amended 56860 

919.805-2  Revised 56860 

935.016  Removed 56860 

935.01&-1  Removed 56860 

935.016-2  Removed 56860 

935.016-8  Removed 66860 

970.15404-4—970.15407-2-3       (Sub- 
part 970.15)  Revised 56861 

970.3102-1  (c)  amended 56867 

970.3102-16  (b)(1)  and  (2)  amended 

56867 

970.5202  Revised 56867 

970.5204-9  Amended 56867 

970.5204-15  Amended 56867 

970.5204-22  Amended  ..t...-. 56867 

970.5204-M  Amended 56867 

970.5204-54  Amended 56867 

970.5204-76  Amended 56867 
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TITLE  48 

Chapter  16— Office  of  Personnel 
.  Monogement  Federal  Employ- 
ees Health  Benefit  Acquisition 
ReguloHon  (Parts  1600-1699) 

1609.7101—1609.7101-2        (Subpart 

1609.71)  Added 55337 

1632.170  (a)  and  (b)(1)  revised 55338 

1652.232-70  Amended 55339 

1652.232-71  Amended 55339 

1652.244-70  Amended 55339 

1652.370  Table  amended 55339 

Chapter  18— NatlorKil  Aeronautics 
and  Space  Administration  (Parts 
1800-1899) 

1817.7300—1817.7302  (Subpart 

1873.73)  Added ;56091 

1827.301  Amended 63209 

1834.003  (a)  revised 56093 

1834.7001—1834.7004  (Subpart 

1834.70)  Removed 56093 

1852.217-71  Added 56093 

1852.217-72  Added 56093 

1852.227-70  Amended 63209 

1852.234-70  Removed 56094 

1852.234-71  Removed 56094 

1871.204  Revised 71604 

1871.401-6  (aK2)  amended 71604 

Chapter  53— Derxirtment  of  the 
Air  Force  Federal  Acquisition 
Regulation  Supplement  (Parts 
5300-5399) 

5316  Removed 67600 

5350  Removed 71390 

Proposed  Rules: 

8 57568 

11 63778,68344 

28 71710 

36 71710 

42 57568 

44 


.71710 


46 


57878 

49 71710 

52 63778.  68344.  71710.  71711 

231 65727 

601 65728 

602 65728 

608 65728 

604 65728 

605 65728 

606 65728 


608 65728 

609 65728 

610 65728 

611 65728 

613 „ 65728 

614 65728 

615 65728 

616 65728 

617 65728 

619 , 65728 

622 65728 

623 : 65728 

625 65728 

626 65728 

628 65728 

629 65728 

630 65728 

631 „ 65728 

632 65728 

633 65728 

634 „ 65728 

636 ; 65728 

637 65728 

639 65728 

641 65728 

642 65728 

643 65728 

644 65728 

645 ;65728 

646 65728 

647 65728 

649 65728 

652 65728 

653 65728 

700—799  (Ch.  Vn) 59501 

712 59501 

727 59501 

742 59501.  64539 

752 59501 

801 60256 

806 60256 

812 60256 

837 ; 60256 

852 60256 

873.. 60256 

909 60268 

970 60268.64024 

1201 


1205. 
1206. 
1211. 
1213. 
1215. 
1237. 
1252. 
1253. 


.52666 
.52666 
.52666 
.52666 
.52666 
.52666 
.52666 
.52666 
.52666 
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71415 

71415 

67845 

67845.71415 

63654 

63654 

(Ch.  20) 67726 


49-TRANSPORTATION 

A— Office  o(  the  Secretary 
^  TranspoftaHort  (Parts  1—99) 

1.4^  (ppp)  added 50475 

1.4H  (kk)  added 57610 

37  J6  Revised 64837.  64838 

40J39  (e)(1)  Uble  and  (fXD  table 

lamended 65129 

ClUapter  I— Researcti  arxJ  Special 
myograms  Administration.  De- 
bartment  of  Transportation 
ffarts  100-199) 

107.i503  (aK3)  amended 52846 

107.606  (a)(5)  amended 52847 

17^.7  (aK3)  table  amended 52847,  57930 

17li  Amended 52847 

171.11  (d)(4Kii)  revised 57930 

171.14  (c)(1)  revised 52847 

17^.101  (cKll)  introductory  text, 

j  kf)  and  table  amended 52847 

172.1101  Table  amended 52849 

17^.k02  (c)(1)  amended S2MS 

17ie03  (mXD  amended 52849 

17a.«00a  (aX7)  amended 52849 

172.604  Table  amended 52849 

173.6  (c)(2)  amended 52849 

173.33  (a)(3)  amended S2Md 

173.84  (e)(18Ki)  table  amended 52849 

17a|.p8     (a)     introductory     text 

'  amended 52849 

173.62  (c)  table  amended 52849 

173.247  (a)  amended 52849 

173.408  Amended 52849 

173.416  (f)  amended 52849 

173.422  (bXD  amended 52849 

173.425  Table  7  amended 52849 

17a|.427  (aX3)  amended 52849 

17ai33  (K)  table  amended 52849 

17a|.f61  (a)  introductory  text  and 

I  <b)  amended 52850 

nSLiOO  (b)  amended 52850 

17at04  (e)(1)  and  (f)  table  amend- 

|ted 52850 

177  Response  to  petitions 58323 


177.835    (g)     introductory     text 

amended 62850 

177.842  (a)  amended 52850 

177.843  (c)  amended 52850 

177.854  Introductory  text  re- 
moved  52850 

178.338  Heading  amended 52860 

179  Authority  citation  revised 52860 

179.2  (aX2)  revised 62860 

179.3  (a)  revised 62860 

179.4  (a)  amended:  (b)  revised 62860 

179.5  (a)  and  (b)  revised 52850 

179.100—179.103-5      (Subpart      C) 

Headlnsr  revised 52860 

180.403  Introductory  text  amend- 
ed  52860 

180.417  (aX3Xii)  amended 52860 

180.509  (cK3)(ii)  amended 52861 

180.515  (b)  amended 52851 

195  Resiwnse  to  petitions 63210 

195.302  (bX4)  added:  (a)  amended: 
(c)  introductory  text  revised 
50479 

195.303  Redesignated  as  195.304: 

new  195.303  added 50480 

195.304  Redesignated  as  195.305: 
new  195.304  redesignated 
from  195.303 50480 

195.305  Redesignated  ftrom  195.304 
60480 

195.406  (aK4)  amended 60480 

195  Appendix  B  added 50480 

199  Announcement 58324 

Cttapter  ll-Federai  Railroad  Ad- 
ministration. Department  of 
Transportation  (Parts  200-299) 

213.57  (gX4)  corrected 54078 

213.345  (d)  corrected 54078 

219  Determination 71789 

219.5  Amended:  interim 71791 

219.201  (aXl)  introductory  text, 

(2)  and  (4)  revised:  interim 71791 

225.19  (c)  amended:  interim 71791 

225  Appendix  B  amended:  in- 
terim  71791 

268  Added:  interim 54606 

CtKipter  ill-Federal  Higtiway  Ad- 
ministralion.  Department  of 
Transportation  (Parts  300—399) 

381  Added:  interim 67608 

383.7  Removed:  interim 67612 

385  Appendix  B  amended 62956 

395  Deadline  extension 71791 
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LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  OCTOBER  1.  1998  THROUGH  DECEMBER  31.  1998 


TITLE  49 

Chapter     V— National     Higttway 

Traffic     Safety     Administration. 

Department    of    Transportation 

(Parts  500-599) 

538.5  (b)  added 66068 

538.6  Revised 66069 

538.7  Added 66069 

544.5  (a)  revised 70053 

544  Appendixes  A,  B  and  C  re- 
vised  70053 

571  Policy  statement 59482 

571.108  Amended 63801 

571.208  Amended 53851.  71394 

571.213    Regulations    at    62    FR 

18724  and  30466  conflrmed 52629 

Amended;  eff.  3-30-99 52630 

571.221  Amended;  eff.  5-5-00 59740 

571.304  Amended 66765 

571  Figure  6  revised 71395 

572.31  (a)(1),  (3)  and  (4)  revised; 

(b)  removed 53851 

572.34  (b)  revised 53851 

580  Authority  citation  revised 52632 

580.16  Regulation  at  62  FR  47765 
confirmed 52632 

580.17  Regulation  at  62  FR  47765 
confirmed;  (a)(3)  revised 52632 

Ct^apter  VI— Federal  Transit  Ad- 
ministration. Department  of 
Transportation  (Parts  600—699) 

639  Authority  citation  revised 68366 

639.1  Revised 68366 

639.3  Revised 68367 

639.5  Revised 68367 

639.13  (a)  revised 68367 

653.45  (d)  added 67613 

654.33  (d)  added 67613 

C^tiapter  VIII— NatiorKil  Transpor- 
tation Safety  Board  (Parts 
800-899) 

800.2  Introductory  text  and  (b) 
through  (j)  revised;  (k)  added 
71605 

800.24  (j)  added 71606 

800.25  Heading  and  Introductory 

text  revised 71606 

800.26  Revised 71606 

800.28  Added 71606 

800  Appendix  amended 71606 

831.3  Revised 71606 

831.11  (a)(2)  revised 71606 


835  Authority  citation  revised 71607 

835.1  Re  vised 71607 

835.2  Re  vised 71607 

835.3  (c)  through  (f)  added 71607 

835.4  (a)  revised 71607 

835.5  Heading,  (a),  (c)  and  (d)  re- 
vised  71607 

835.6  Re  vised 71607 

835.7  Re  vised 71608 

835.8  Revised 71608 

835.9  Revised 71608 

835.10  Added 71608 

835.11  Added 71608 

Ctiapter  X— Surface  Transpor- 
tation Board.  Department  of 
Transportation  (Parts 

1000-1399) 

1146  Added 71401 

1147  Added 71402 

Proposed  Rules: 

105 ...68624 

106 68624 

107 58358.  68624,  72224 

171 58358.  59505,  72224 

172 58358,72224 

173 58358.  72224 

177 58358.  59505.  72224 

178 58358,  59505,  72224 

180 58368,  59505.  72224 

192 57269 

193 70735 

196 67269 

229 54104 

231 64104 

232 64104 

243 59928 

244 72225 

395 54432,68729 

396 54432 

571 64652,  57089,  57091,  57638,  60270, 

63258,  68233.  68729.  70380 

674 55832 

585 57091 

587 57091 

595 57091 

1106 72225 

1146 55896,58358 

1312 66521 

1420 59263.65163 


Note: 
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CHANGES  OCTOBER  1.  1998  THROUGH  DECEMBER  31.  1998 


TITLE  50-WlLDUFE  AND 
FISHERIES 

er  l-United  S»ci»«s  Fish  and 
ildllfe  Service.  Department  of 
Interior  (Parts  1-199) 

2.i  (a),  (c),  (d)  and  (e)  revised 52633 

lO.ai  (b)  revised 52633 

13|^  Revised 52634 

14i3  Revised 52634 

15^  Added 52634 

1521  (c)  revised 52634 

16^  (a)  and  (d)  revised 52634 

17  Petition  flnding 67613.  67618 

178  Added 52635 

17  ll  (h)  table  amended 52837.  57619. 

64799,  69021.  70062 

17  12  (h)  table  amended 53615.  54956. 

I  54970.  54994.  59244 

17  22  (a)(1)  introductory  text  and 
(bXD  introductory  text  re- 
vised: (a)(lXix)  and  (b)(lXiv) 

■removed 52635 

17  32  (aXlXix)  and  (bXlXiv)  re- 
I  nipved:    (aXD    introductory 

text  and  (bXlXi)  revised 52635 

17.44  (V)  correctly  added;   CFR 

correction 63421 

17.62  (aXSXiii)  removed;  (a)  in- 
troductory text  and  (4)  re- 

;  vised 52635 

17172  (a)  introductory  text  and 
1 1  (4)     revised:     (aXSXiii)     re- 
moved  52636 

(g)  re  vised 52837 

108  (a)(7)  and  flgure  revised 55556 

1  (j)(2)  revised 54019 

I  J)  introductory  text  revised; 

(j)(3)  added 54026 

)  Introductory  text  revised; 

(j)(4)  added 67624 

104  Seasonal  hunting  adjust- 
ments   63584 

^05  Seasonal  hunting  adjust- 

I  ments 63584 

i  Revised 52637 

is  (b)   introductory   text  re- 

'  vised 52637 

(b)  introductory  text  re- 
vised  52637 

(b)   introductory   text  re- 
vised  52637 

(b)  introductory  text  re- 
vised  52637 


17 
17. 
20 


I, 


20 

20 

21. 
21. 


21 


21 


21 


21.30  (b)  introductory  text  re- 
vised  52637 

21.41  (b)  introductory  text  re- 
vised  52637 

22.4  Added 52637 

22.21  (a)  introductory  text  re- 
vised  52638 

22.22  (a)  Introductory  text  re- 
vised  52638 

22.23  (a)  introductory  text  re- 
vised  52638 

22.24  (a)  introductory  text  re- 
vised  52638 

22.25  (a)  introductory  text  re- 
vised  52638 

23.15  (c)  introductory  text  re- 
vised and  (g)  added 52638 

23.23  (0  table  amended 58327,  63214 

(d)  revised;  (f)  table  amended 63212 

Orapter  ll-Notional  Marine  Fish- 
eries Service.  NatiorKii  Oceanic 
and  Atmospheric  Administra- 
tion. Department  of  Commerce 
(Parts  200—299) 

216  Workshop 52984.  56094.  67624 

216.3  Amended  (temporary) 66076 

216.161—216.166       (Subpart       O) 

Added  (temporary) 66076 

217  Temporary  regulations 55053, 

62959,66768 

Elxemption 57620 

227  Workshop 52984.  56094.  67624 

Temporary  regulations 55053.  62959. 

66766 
Exemption .....57620 

229.2  Amended 66487 

229.3  (k)  through  (p)  added 66487 

229.33  Added 66487 

(aX2)  and  (5)  corrected 71042 

229.34  Added 66489 

230  Quotas 65129 

260  Inspection  fees 69021 

285  Temporary  regulations  ...54078,  55339 

Catch  limit  adjustment 71792 

CtKpter  III— International  Regu- 
latory Agencies  (FIstting  and 
Whaling)  (Parts  300-399) 

300  Inseason  adjustment 64006 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  OCTOBER  1.  1998  THROUGH  DECEMBER  31,  1998 


TITLE  50 

Chapter  VI— Fishery  Conservatior) 
and  Management,  National 
Oceanic  and  Atmospheric  Ad- 
ministration. Department  of 
Commerce  (Parts  600—699) 

600  Workshop 52984,  56094,  67624 

Temporary  regrulations 53313 

Fishing  restrictions 64209 

600.225  (b)(4)  amended;  (b)(8)  re- 
vised  64186 

600.235  Revised 64185 

622  Temporary  regrxUations 58327 

622.4  (a)(2)(x)  added 57590 

622.5  (a)(lKv)  amended 57590 

622.6  (a)(lKi)  introductory  text 
amended 57590 

622.7  (a),  (b).  (c)  and  (z)  amended 
57590 

622.8  (a)  amended 57590 

622.17  Revised 57590 

622.31  (a)  amended 57590 

622.34  (1)  suspended;  (m)  added; 
interim;  eff.  1-1-99  through 
6-29-99 72203 

622.35  (f)  amended 57590 

(e)(l)(xxx)      through      (xxxix) 

added;        (e)(2)(i)       revised; 
(e)(2)(iv)  amended 71794 

622.39  (b)(l)(ill)  suspended; 
(b)(l)(vi)  added;  eff.  1-1-99 
through  6-29-99 72203 

622.40  (c)(3)(ii)  amended;  (d)(2)(li) 
revised 57590 

622.41  Regulation  at  63  FR  27500 
eff.  date  extended  to  5-15-99 
64430 

622.45  (fX2)  amended 57590 

622  Regulation  at  63  FR  27500  eff. 

date  extended  to  5-15-99 64430 

622  Appendix  D  amended  and 
suspended  in  part;   interim; 

eff.  11-27-98  through  5-15-99 64431, 

64432 

630  Quotas 66490 

644.26  (b)  removed;  interim 63422 

648  Quotas 56867,  57622,  69492,  64006, 

68404,  70361,  71794 
Deferral  of  IVR  system  report- 
ing requirements 57931 

Temporary  regrulations 64433 

648.2  Amended;  eff.  11-1-98 52640 

Amended 58329 

648.4    (c)(2)(iil)(A),    (iv)(B)    and 

(e)(l)(lv)  amended 58329 


648.7  (a)(1)  heading,  (1),  (3)(i),  (11), 
(b)(l)(i)  and  (0(1)  revised; 
(a)(1)  introductory  text 
amended;  (a)(2)  redesignated 
as  (a)(3);  (a)(2)  and  (g)  re- 
vised; (b)(l)(lli)  removed;  eff. 

11-1-98 52640 

(b)(l)(i)  and  (ill)  amended 58329 

648.9  Heading,  (a)  (b)  introduc- 
tory text,  (1).  (3)  through  (6), 
(8),  (9)  and  (d)  through  (g) 
amended;  (bK2),  (7)  and  (c) 
revised; 58329 

648.10  (a),  (b)  introductory  text. 
(1),  (2),  (4).  (5),  (c)  introduc- 
tory text,  (e)  Introductory 
text,   (1)   introductory   text, 

(11)  and  (f)(1)  amended 58329 

648.14  (a)(8)  revised;  eff.  11-1-98 52641 

(a)(7).  (c)(2)  Introductory  text, 
(1),  (11),  (h)(3)  and  (4)  amend- 
ed  58329 

648.123  (a)(1)  revised 72208 

660  Temporary  regulations 63313. 

63317.66668 

Fishing  restrictions 64209 

660.89  Added 66810 

679  Temporary  regulations 62658, 

52669,  62986,  62986.  53317,  63318. 

63340—53342,  56095,  67255.  58668. 

•     59244.  63221.  64662.  66129,  66768, 

68210 
Reallocation 54381.  63801 

679.1  (j)  added;  eff.  1-1-00 52652 

679.2  Amended;  eff.  1-1-99 52652 

Corrected  and  amended 64878 

679.4  (a)(6)  and  (k)  added;  eff.  In 
part  1-1-99  and  In  part  1-1-00 

62664 

(k)  correctly  designated 64763 

(k)(l)(i),  (il),  (2)  introductory 
text.  (3)(11)(A)(J).  (2),  (J),  (B), 
(4)  introductory  text.  (1)(A) 
introductory  text,  (B)  Intro- 
ductory text,  (11)  introduc- 
tory text,  (ill),  (Iv)  introduc- 
tory text.  (V)  introductory 
text.  (5)  Introductory  text 
and    (i)    introductory    text 

amended 64878 

(k)(6)(ii)  Introductory  text  and 
(8)(iv)      Introductory      text 

amended 64879 

679.7  (1)  added;  eff.  1-1-99 62667 

(1)  correctly  designated 54753 
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(i)l)(i).     (ii).     (iii)     and     (2) 

imended 64879 

679]ao  (g)(3)  corrected....: 54610 

679.^    (c)(2)    introductory    text 
[corrected;  (c)(2)(ii)  correctly 

removed 54611 

679j43  (p)  added;  eff.  1-1-99 52657 

(!»)  amended 64879 

679i30  Heading.  (i)(l)(i)  and  (iil) 

Ij-evised 69025 

679  Table  1  correctly  revised 54612 

Tibbies  3  and  10  corrected 54613 

liable  12  correctly  revised 54614 

Proposed  Rules: 

17.J.153010.  53620,  53623,  56361,  54660.  54972, 

55839,  56128.  56134,  57640.  576^, 

58692.  63657.  63659,  63661.  64449. 

65164.  65165.  66777.  67640.  70745. 

71424,  71820.  71838.  71855 


18 63812 

20 53635.  54753.  55840.  60271.  60278.  67037 

21 60278 

216..... ^ 64228 

222 53635,  58701 

227 53635.  56596.  58701 

285 ^ 57093 

300 64081 

600 52676 

622 60287.  63276.  64031.  66522.  70093 

630 54661.  55572.  55998.  57093 

644 54433 

648 52676,  55355,  55357.  56135,  63434. 

63436,  63819.  64032.  64539.  65571, 
66110,  66524,  67450.  70093 

649 55357.63436 

660  ...53636.  58359.  59758.  64033.  66111.  69134 

678 57093 

679 56601.  57094.  57996.  60288.  63442. 

64033.  66112.  69256.  71867.  71876 
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1-137  

139-397  

399-653 

655-1050  
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1321-1733  

1735-1887  

1889-2133  

2135-2304  

2305-2591  

2593-2871  

2873-3015  

3017-3246  

3247-3445  

3447-3633  

3636-3790  

3791-4150  

4151-4364 

4365-4552  

4553-5222  
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5447-5720  

5721-5857  

5859-6043 
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6627-6837  

6839-7056  

7067-7277  

7279-7637  
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8057-8340  

8341-8558  

8559-8833  

8835-9083  

9085-9397  

9399-9718  
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Jan.  2 
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6 

;..  7 
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9 

12 

13 

14 

15 

16 
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21 
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23 

26 

27 

28 

29 

30 

Feb.  2 

3 

4 

5 

6 

9 

10 

11 

12 

13 

17 

18 

19 

•• 20 

23 

24 

25 

26 

27 

10123-10287 Mar  2 

10289-10490  

10491-10742 ; 

10743-11097  

11099-11357  

11359-11579 

11581-11818 

11819-11984  

11985-12381  

12383-12602 

12603-12975 

12977-13110 

13111-13327 

13329-13480 

13481-13771 , 

13773-14018  

14019-14327 

14329-14599 


3 

4 

5 

6 

9 

10 

11 

12 

13 

16 

17 

18 

19 

20 

23 

24 

25 


14601-14801 
14803-15068 
15069-15272 
15273-15738 
15739-16064  , 
16086-16386 
16387-16668  . 
16669-16876  . 
16877-17047  , 
17049-17305  . 
17307-17665  , 
17667-17930  , 
17931-18115  . 
18117-18306  . 
18307-18815  . 
18817-19166  . 
19167-19378  . 
19379-19650  . 
19651-19793  . 
19795-20052  . 
20053-20294. 
20295-20512  . 
20513-20684  . 

23195-23368  . 

23369-23642  . 

23643-24096  . 

24097-24381  . 

24383-24737  . 

24739-24910  . 

24911-25152  . 

25153-25386. 

25387-25746  . 

25747-26061  . 

26063-26419  . 

26421-26709  . 

26711-26954  . 

26955-27192  . 

27193-27437  . 

27439-27661  . 

27663-27814  . 

27815-28215  . 

28217-28473  . 

28475-28888  . 

28889-29088. 

29089-29337  . 

29339-29528  . 

29529-29932  . 

29933-30097. 

30099-30364. 

30365-30576.. 

30577-31096  .. 

31097-31329  .. 

31331-31589  ., 

31591-31886  .. 

31887-32107  .. 

32109-32592.. 

32593-32699.. 

32701-32963  .. 

32965-33230.. 

33231-33522.. 


26 

27 

30 

31 
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7 
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9 
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a 
11 
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14 
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3383M4117 
34li>-34254 
342$$-34&47 
34&4i-34T75 
34rrt-35116 
35117-35498 
354M-35785 


19 
22 
23 
24 
25 
26 
27 
30 


357f7-36149 July  1 


2 
6 
7 
8 
9 
10 
13 
14 
IS 
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17 
20 
21 
22 
23 
24 
27 
28 
29 
30 
31 


3654}-36829 
368^1-37057 
370$$-37242 
7474 
7754 
71 
75 
r-38549 
38441-38735 
387n-39013 
390i 

174 
394ti 

t-40006 
t-40166  .. 
401$t-40356  .. 
403$T^10626  .. 
40631-40807.. 
4080M1175  .. 


41177-41385 Aug.  3 

41317^1706 4 

417fr-41955 5 

419$t-42199 6 

42201-42565 7 

42567-42679 *....  10 

42611-43065 11 

43067-43285 12 

43287-43602 13 

436W-43866 14 

4386t-44121 17 

441M-44361 18 

4430-44536 19 

44537-44772 20 

44773-44991 21 

44993-45166 24 

45161-45389 25 

45391-45659 26 

45661-45931 27 

459^^155 28 

46157-46383 31 

46385-46627 Sept.  1 

4662M6859 

h-47126 

4712t-47418 

474W-48080 '    8 

48081-48416 9 

48417-48669 10 

48571-48994 11 

48995-49262 14 


49263-49410 IS 

49411-49651 16 

4965^-49818 17 

49819-50125 18 

50127-50460 ..„ 21 

50461-50741 22 

50743-60964 23 

50965-51267 24 

51269-51500 25 

51511-51776 28 

51777-52130 29 

52131-52577 30 

5257»-52955 Oct.  1 

52957-53269 2 

53271-63642 5 

53643-63778 6 

53779-64026 7 

64027-54339 6 

64341-54552 9 

64553-65003 13 

55005-56320 14 

55321-56496 15 

65497-66778 16 

53*779-66933 19 

55935-66079 20 

56081-66534 21 

56535-56780 22 

56781-67044 23 

67046-67231 26 

5723*-67575 27 

57577-57890 28 

57891-68281 29 

68283-68617 30 

58619-59201 Nov.  2 

59208-59455 3 

59457-69689 4 

59691-59874 5 

50876-60201 6 

60203-60448 9 

62919-63119 10 

63121-63383 12 

63386-63689 13 

63601-63779 16 

63781-63967 17 

63969-64168 1« 

6416^-64408 19 

64409-64688 20 

64589-64838 23 

64839-66042 24 

65043-65516 25 

65517-65636 27 

65637-65993 30 

65996-66403 Dec.  1 

66406-66703 2 

66705-66975 3 

66977-67398 4 

67399-67571 .  7 

67573-67763 8 

67766-68160 9 

68161-68390 10 
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68391-68668 11 

68669-68988 14 

68989-69175 15 

69177-69537 16 

69539-69989 17 

69991-70307 18 

70309-70628 !  21 


70629-70987 22 

70989-71208 23 

71209-71367 24 

71369-71570 28 

71571-71724 29 

71725-72096 30 

72097-72356 31 


22 
23 
24 
28 
29 
30 
31 


